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Regulations. 

The  Office  of  the  Federal  Register. 
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1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
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2.  The  relationship  between  the  Federal  Register  and  Code  of 
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WASHINGTON.  DC 
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Room,  800  North  Capitol  Street  NW. 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
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Truck  size  and  weight — 
«      Vehicle  size  and  weight  limits  in  metric  units; 

interpretation.  51060-51063 
Environmental  statements;  notice  of  intent: 

Russell  County.  AL.  50958 
Meetings: 
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Federal  Maritime  Commission 

NOTICES 

Freight  fdrW-arder  licenses: 
Jeuro-Pak  et  al.  50915-50916 

Federal  Reserve  System 

•  NOTICES 
Meetings: 
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Firstar  Corp.,  50917 
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Federal  Retirement  Thrift  Investment  Board 

RULES 

Conflict  of  interests,  50816-50818 

'^  Federal  Transit  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Northeast  Corridor  Project.  TX.  50958-50960 

Financial  Management  Service 
See  Fiscal  Service 

Fiscal  Service 

PROPOSED  RULES 

Treasury  certificates  of  indebtedness,  notes,  and  bond;-.; 
State  anjl  local  government  series.  50874-50884 
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Endangered  and  threatened  species: 
Small  whorled  pogonia.  50852-50857 

'  NOTICES 
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50923 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits- 
Barton  Creek  Development.  TX;  golden-ch«wk«ul 
ivarblcr,  50923-50924 

Food  and  Drug  Administration 

RULES 

.\nimal  drugs,  feeds,  and  related  products: 
Ivennectin,  50829-50830 
Penicillin  G  potassium 
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Nutrient  content  claims;  "healthy"  definition; 
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Child  nutrition  programs: 
Women,  infants,  and  children;  special  supplemental  food 
program — 
Food  funding  formula,  50818-50824  Foreign  Assets 
Control  Office 
RULES 

Haitian  transactions  regulations: 
Suspension  of  unilateral  sanctions.  51066-51080 

Forest  Service 

NOTICES 

Envirormiental  statements;  availabihty,  etc.: 
Allegheny  National  Forest,  PA,  50897-50898 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Historic  Preservation,  Advisory  Council 

NOTICES 
Meetings,  50894 

Housing  and  Urban  [>evelopment  Department 

PROPOSED  RULES 

Public  and  Indian  housing  and  Section  8  rental  certificate, 

.voucher,  and  moderate  rehabilitation  programs; 

required  family  data  electronic  transmission.  50870- 

50874 

Interior  Department 

See  Fish  and  Wildlife  Service  - 
See  Land  Management  Bureau 

Interstate  Commerce  Commission 

NOTICES 

Agreements  under  .sections  5a  and  5b:  applications  for 
approval,  etc.: 

Niagara  Frontier  Tariff  Bureau,  Inc.,  50924 
En\-ironmental  statements;  availability,  etc.: 

Norfolk  &  Western  Railway  Co.  et  al..  50924-50925 
Rail  carriers^ 

Waybill  data;  release  for  use,  50925 
Railroad  operation,  acquisition,  construction,  etc.: 

Blue  Mountain  Railroad,  Inc.,  50925 

Justice  Assistance  Bureau  ^ 

RULES 

State  criminal  alien  assistance  prc^ram;  implementation, 
50830-50834 

Justice  Department 

See  Justice  Assistance  Bureau 
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Arizona,  50922 
Survey  plat  filings: 

CaUfomia,  50922-50923 

Libraries  and  Information  Science,  National  Commission 

See  National  Commission  on  Libraries  and  hiformation 
Science 

Management  and  Budget  Office 

RULES 

Organization,  functions,  and  authority  delegations: 
Federal  Communications  Commission.  Managing 
Director,  50813-50816 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Advisory  Council.  50925 

National  Commission  on  Libraries  and  Information 
Science 

NOTICES 

Meetings:  Sunshine  Act,  50963 

National  Institutes  of  Healtti 

NOTICES 

Meetings: 
National  Eye  Institute,  50921 

National  Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  50921 

National  Oceanic  and  Atpiospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  50858-50839 

Pacific  Coast  groundfish,  50857-50858  . 
PROPOSED  RULES 
Fishery  conser\'ation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,,  50893 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Private  Enterprise  Government  Interactions  task  Group 

fellowship  program,  50899-50900 
Marine  mammals: 

Public  display;  education  and  conservation  programs: 
professional  standards,  50900-50902 
Permits:  .  ' 

Marine  mammals.  50902-50903 

National  Science  Foundation 

NOTICES 
Meetings: 

Biochemistry  and  Molecular  Structure  and  Function 
Advisory  Panel.  50925-50926 

Cell  Biology  Advisory  Panel.  50926 

Chemistry  Special  Emphasis  Panel,  50926 

DOE/NSF  Nuclear  Science  Advisor>'  Committee,  50926 

Genetics  and  Nucleic  Acids  Advisorv  Panel,  50926- 
50927 

Mathematical  Sciences  Special  Emphasis  Panel,  50927 

Neuroscience  Ad\-isorv  Panel.  50927 
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Nuclear  Regulatory  Commission 
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Environmental  statements:  availability,  etc.: 

Northeast  Nuclear  Energy  Co.  et  al.,  50928^50929 
Meetings: 

Nuclear  Waste  Advisory  Committee,  5092i  i 
Applications,  hearings,  determinations,  etc.: 

Philadelphia  Electric  Co.  et  aL.  50929-50^1 

Western  Industrial  X-Ray  Inspection  Co.,  ^c,  50931- 
50932 

Wicks,  Larry  D.,  50932-50935    ' 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putjiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  and  316 
RIN  320&-AF55 

Temporary  and  Excepted  Service 
Employment;  Correction 

AGENCY:  Office  of  Personnel 
Management. 

ACTKMH:  G)rrection  to  final  regulations. 


SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  Tuesday, 
September  13, 1994,  (59  FR  46895).  The 
regulations  related  to  the  service  limits 
for  temporary  appointments. 
EFFECTIVE  DATE:  October  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT^; 
Tracy  E.  Spencer,  (202)  606-0830,  or  fax 
(202) 606-2329. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  revise  OPM's 
time  limits  for  temporary  appointments 
(i.e.,  appointments  limited  to  1  year  or 
less)  to  set  a  uniform  limit  for  such 
appointments  in  both  the  competitive 
and  the  excepted  service  at  1  year  with 
no  more  than  one  1-year  extension  (24 
months  total  service).  This  change  is 
intended  to  ensure  that  temporary 
appointments,  under  which  employees 
receive  no  benefits,  are  used  to  meet 
truly  short-term  needs. 

Need  for  Correction 

As  publi§hed.  the  final  regulations 
show  the  effective  date  of  the  new  time 
limits  as  60  days  following  publication. 
However.  0PM  had  intended  to  make 
the  regulations  effective  30  days 
following  publication,  the  earliest  date 
permitted  by  law.  In  view  of 
Congressional  and  employee  concerns 
and  evidence  that  under  existing  limits 


some  employejes  have,  indeed,  served 
for  years  under  a  succession  of 
temporary  appointments,  we  believe  it 
is  critical  to  make  the  revised  limits 
effective  as  soon  as  possible. 

The  final  regulations  also  listed 
contact  for  further  information  as  Tracy 
Spencer  on  (202)  606-0960.  Her 
telephone  number  is  now  (202)  606- 
0830. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  13, 1994.  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-22447.  is  corrected  as 
follows: 

EFFECTIVE  DATE:  October  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  E.  Spencer,  (202)  606-0830,  or  fax 
C202) 606-2329. 

Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

[FR  Doc.  94-24823  Filed  10-5-94;  8:45  am) 
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OFRCE  of  MANAGEMENT  AND 
BUDGET 

5  CFR  Part  1320 

Control  of  Paperwork  Burdens  on  the 
Public;  Delegation  of  Review  and 
Approval  Authority  to  the  Managing 
Director  of  the  Federal 
Communications  Commission  (FCC) 

AGENCY:  Office  of  Management  and 
Budget.  Executive  Office  of  the 
President. 

ACTION:  Final  rule. 


SUMMARY:  This  Rule  delegates  to  the 
Managing  Director  of  the  Federal 
Communications  Commission 
(Commission)  the  authority,  under  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (the  Act),  and  5  CFR  1320.9, 
to  reauthorize  information  collection 
requests,  information  collection 
requirements,  and  collections  of 
information  in  current  rules  conducted 
or  sponsored  by  the  Commission.  This 
delegation  applies  to  collections  of 
information  that  have  been  initially 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  have  an  annual 
total  public  burden  that  is  5,000  hours 
or  less  and  an  estimated  burden  per 
respondent  of  less  than  500  hours.  In 
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exercising  this  delegated  authority,  the 
Commission  is  to  a^ord  the  public  an 
opportunity  to  participate  in  the 
reauthorization  review  process. 
Commission-reauthorized  collections  of 
information  will  be  incorporated  into 
the  official  0MB  inventory  of  currently 
approved  collections  of  information.  A 
.  report  of  delegated  approval  for  each 
information  collection  reauthorized  by 
the  Commission  will  be  placed,  in 
OMB's  public  docket  files  when  that 
approval  is  made.  Under  the  Act,  0MB 
may  limit,  condition,  or  rescind  this 
delegation  at  any  time,  but  it  is  intended 
that  0MB  will  exercise  this  authority 
only  rarely  and  in  unusual 
circumstances. 

EFFECTIVE  DATE:  October  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  R.  Fain,  Policy  Analyst,  Office 
of  Information  and  Regulatory  Affairs. 
Room  10236.  New  Executive  Office 
Building,  725  17th  Street  N.W., 
Washington  DC  20503,  (202)  395-7231. 
SUPPI^MENTARY  INFORMATION:  Section 
3507(e)  of  the  Paperwork  Reduction  Act 
of  1980  and  5  CFR  1320.9  authorize 
OMB  to  delegate  its  authority  to  approve 
collections  of  information  to  an  agency's 
designated  senior  official  for  paperwork 
reduction  or  to  the  agency  head  if 
certain  conditions  are  met.  The  Act  and 
OMB's  implementing  regulations 
require  OMB  to  comply  with  the  notice 
and  comment  procedures  of  title  5, 
United  States  Code,  chapter  5,  before 
providing  delegation  to  any  agency.         , 
Following  extensive  consultation  with 
the  Commission,  OMB  preliminarily 
determined  that  the  FCC  met  all  of  the 
requirements  for  delegation  of  the 
authority  requested.  Following  this 
determination,  OMB  published" 
proposed  changes  to  5  CFR  part  1320  in 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  on  June  9, 1994  (59  FR  29738). 
No  comments  were  received  from 
Federal  agencies  ir  members  of  the 
public. 

With  one  exception,  this  final  rule 
adopts  the  NPRM.  OMB  has  added,  as 
new  section  2.(a)(3)(v).  a  requirement 
that  the  FCC  hold  periodic  training  on 
meeting  the  requirements  of  the  Act  and 
5  CFR  part  1320  for  the  members  of  the 
functional  bureaus  and  offices  (B/Osj 
responsible  for  sponsoring  information 
collections. 

The  delegation  is  granted  to  the 
CommissicHi's  Managiitg  Director  who. 
as  the  Commission's  designated  senior 
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official,  has-the  au^ority  to  reauthorize 
the  Commissionyextension  of 
collections  of  information,  subject  to  the 
Paperwork  Reduction  Act-  OMB 
approval  will  still  be  reqi^d  for  new. 
revised,  and  expired  information 
collections  or  those  collections  that 
represent  more  than  a  total  annual 
burden  of  5,000  hours  or  ^individual 
respondent's  burden  of  greater  than  500 
hours. 

Under  the  terms  of  the  delegation, 
each  quarter,  the  agency  clearance 
officer  will  identify  the  information 
collections  that  will  need  to  be 
reauthorized  during  the  next  qioarter 
and  notify  the  appropriate  functional 
Bureau  and  Office  (B/O)  of  the 
Commission.  Sponsoring  B/Os  will 
analyze  each  of  these  collections  and 
consider  the  continued  need  for  the 
information,  including  the  need  for 
individual  report  items;  how  the 
Commission  has  used  this  information 
in  the  past;  the  reporting  frequency;  and. 
selection  of  the  reporting  instrument. 
The  review  will  cover  clarity  of  format 
and  instructions,  reporting  deadlines, 
costs  and  burdens,  any  public 
comments  the  Commission  received 
during  the  previous  clearance  period, 
and  other  relevant  items.  For  those 
eligible  collections  that  the  B/Os  choose 
to  extend,  the  reauthorization  process 
would  be  initiated  by  B/O  preparation 
of  a  "request  for  extension  of  an 
information  collection."  This  request, 
and  the  accompanying  supportinig 
statement,  will  be  submitted  to  the 
agency  clearance  officer  in  the  Of^ce  of 
the  Managing  Director.  After  screening 
by  the  agency  clearance  officer,  a 
Federal  Register  notice  and  a  FCC 
Public  Notice  will  be  issued  requesting 
public  comment  during  a  30-day  review 
period  beginning  on  the  date  of 
pubUcation  of  the  notice.  Public 
comments  will  be  evaluated  and.  where 
appropriate,  incorporated  into  the 
collection.  The  agency  clearance  officer 
will  provide  written  responses  to  all 
pubUc  comments.  The  Managing 
Director  will  not  reauthorize  collections 
with  substantive  changes.  Finally,  when 
appropriate,  the  Managing  Director  will 
reauthorize  the  collection  for  use  and 
submit  a  report  of  delegated  approval  to 
OMB. 

This  entire  process  will  occur  under 
the  general  direction  of  the  Managing 
Director  in  his  capacity  as  the 
Commission's  designated  senior  official. 
The  Commission's  clearance  process 
will  be  under  the  day-to-day 
supervision  and  management  of  the 
agency  clearance  officer  who  reports  to 
the  Managing  Director  and  is  outside 
and  independent  of  any  program  office 
that  would  originate  requests  to  extend 
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i]  (formation  collections.  The  agency 
c  earance  officer  would  maintain 
a  Iministrative  control  throughout  the 
r  (View  process  regardless  of  how  or 
V  here  the  request  for  extension 
c  riginates.  Each  B/O  will  designate  staff 
ti  >  act  as  liaison  with  the  review 
s  ructure  described  above  and  to  help 
e  isute  their  organization's  adherence  to 
t  le  paperwork  clearance  standards  and 
f  rocedures.  This  staff  will  receive 
f  eriodic  training  from  the  agency 
c  earance  officer  on  the  Act  and  the 
r  iquirements  and  procedures  contained 
i  1  5  CFR  part  1320.  The  agency 
c  earance  officer  wrill  ensure  public 
a  ccess  to  the  Commission's  information 
c  allection  files  in  compliance  with 
s  iproved  retention  and  disposition 
a  ;hedules.  Over  the  longer  term,  the 
i  jency  clearance  officer  will  work 
t  >wards  making  siunmary  information 
i  mailable  electronically. 

OMB  believes  that  this  review  and 
I  jauthorization  process  meets  the 
I  jquirements  for  a  delegation  of  OMB's 
I  aperwork  Reduction  Act  approval 
i  uthority.  These  requirements  and  the 
I  sasons  why  OMB  believes  that  the 
( lommissioh  fully  meets  them  follow. 

(!)  The  agency  review  process  must 
« xhibit  independence  from  program 

<  ffice  responsibility. 

Virtually  all  of  these  collections  are 

<  ontained  in  regulatory  requirements. 

'  "he  Commissioners  generally  establish 

<  verall  poUcies  with  the  functional  B/ 
I  )s  responsible  for  the  decisions  to 

aitiate  or  sponsor  a  collection  of 

:  nformation.  The  Commission's 
Managing  Director  serves  as  the  senior 

( ifficial  for  management  and 

i  dministrative  matters  and  is 
ndependent  of  and  separate  from  the 
unctional  B/Os.  The  Managing  Director 
vill  serve  as  the  final  approval  authority 
in  all  FCC  decisions  to  reauthorize 
nformation  collections.  The  agency 

I  :learance  officer  in  the  Office  of  the 
-Managing  Director  will  review  each 
nformation  collection  to  determine  if 
he  original  purpose  and  intent  of  the 
:ollection  warrants  its  continued 
ixistence.  This  review  will  also  assess 
vhether  the  collection  remains 
lecessary  for  the  Commission  to 
)erfonn  its  duties  and  responsibilities 
IS  identified  in  the  Communications  Act 
)f  1934,  as  amended,  and  the  relevant 
)arts  of  the  Code  of  Federal  Regulations. 

(2)  The  agency  must  have  sufficient 
•esources  to  carry  out  paperwork 
•esponsibilities. 

OMB  believes  that  the  Managing 
Director  has  demonstrated  a 
commitment  to  conduct  reviews  of 
information  collections  that  include  the 
Lise  of  resources  and  personnel  from  all 
3rea.s  within  the  Commission.  Each 
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functional  B/O  having  programmatic 
responsibilities  will  provide  staff 
resources  to  prepare  the  analytical  - 
materials  described  above.  This  staff 
will  receive  periodic  training  fix)m  the 
agency  clearance  officer  on  the  Act  and 
the  procedures  and  requirements 
contained  in  5  CFR  part  1320.  The 
agency  clearance  officer  in  the  Office  of 
the  Managing  Director  will  then  conduct 
the  reviews  identified  above.  To  ensiue 
that  the  agency  clearance  officer  can 
pjerform  an  adequate  review  of  each 
information  collection,  the  records 
management  division  in  the  Office  of 
the  Managing  Director  has  been 
assigned  a  s|^ff  of  two  senior  analysts. 
These  individuals,  under  the  direct 
supervision  of  the  agency  clearance 
officer,  each  have  extensive  experience 
in  addressing  issues  related  to  the 
Paperwork  Reduction  Act  and 
information  collections.  Finally,  the 
resources  of  the  Office  of  General 
Coimsel  will  be  available  if  additional 
assistance  is  needed  to  evaluate  the 
necessity  of  an  information  collection  in 
its  current  form.  The  Managing  Director 
of  the  FCC  has  requested  a  delegation  to 
review  and  reauthorize  collections  of 
information  that  represent  a  narrow 
scope  of  the  Comnussion's  collections. 
We  believe  that  the  limited  number  and 
relative  lack  of  complexity  of  these 
collections  will  not  overburdenXiie 
ability  of  the  agency  clearance  officer  to 
perform  these  reviews. 

(3)  The  agency  review  process  must 
evaluate  fairly  whether  the  proposed 
collections  of  information  should  be 
approved. 

OMB  believes  that  the  Commission.^ 
has  developed  a  process  that  ensures 
that  the  Office  of  the  Managing  Director 
can  fairly  evaluate  and  reauthorize 
collections  of  information.  The  bffice  of 
the  Managing  Director  has  assembled  an 
experienced  staff  under  the  direction  of 
a  paperwork  clearance  officer  who  is 
independent  from  the  program  B/Os. 
Additionally,  the  Managing  Director  has 
proposed  a  process  for  reauthorizing 
extensions  to  approved  information 
collections  that  will:  maintain  public 
participation;  allow  OMB  the 
opportunity  to  consult  during  the 
review  process;  ensure  prompt 
notification  of  OMB  concerning 
decisions  made  about  individual 
information  collections  and  any  public 
comments  received  during  this  process: 
and  provide  OMB  with  information 
necessary  to  maintain  its  inventory  of 
approved  collections.  Under  the 
proposed  delegation,  the  Commissiou 
would  continue  to  request  OMB 
approval  for  new,  expired,  or  revised ' 
information  collections. 


The  Commission  recognizes  that  OMB 
can  and  will  continue  to  have  a 
consultative  role  in  the  approval 
process.  The  Commission  will  woric 
closely  with  OMB  should  an  assessment 
of  the  existing  information  collection 
indicate  that  a  modification  would 
benefit  the  Commission  or  the  public. 

(4)  Evidence  of  successful 
performance  of  paperwork  review 
activities. 

Despite  a  dynamic  regulatory 
environment  that  has  resulted  in  the 
creation  of  numerous  new  information 
collection  requirements,  the 
Conunission  has  been  actively  working 
to  reduce  its  overall  paperw^^k  burden. 
The  FCC  has  been  working  closely  with 
the  public  to  improve  its  ability  to 
collect  and  evaluate  infoipition, 
particularly  in  the  use  of  ^formation 
technology  to  reduce  or  minimize  the 
reporting  burden  of  its  information 
collections.  Recent  FCC  innovations 
include:  (a)  use  of  "800"  telephone  lines 
to  provide  direct  access  to  program 
experts  who  provide  advice  on 
completing  the  collection;  Cb)  providing 
forms  that  can  be  faxed  by  the 
respondents  directly  to  the  program 
office  for  FCC  advice  or  action;  and  (c) 
allowing  submission  of  qattain  financial 
iiiformation  in  electronic  format.  The 
FCC  is  aggressively  pursiung  other 
applications  of  information  technology 
to  reduce  the  burden  pl«      ' 
public. 

In  May  1990.  the  FCC 

implementing  the  Pape 

Act  when  rules  prescribing  an 
information  collection  entitled 
"Authorization  to  Construct  a  Cellular 
Telephone  System"  were  foimd  to  have 
been  ambiguous  concerning  submission 
of  certain  documents  required  to  be 
filed  in  support  of  an  appHcation.  The 
Commission  conaured  with  OMB's 
finding  concerning  this  ambiguity  and 
reopened  the  proceeding  involving  this 
collection.  Since  then,  the  Commission 
has  upgraded  the  training  of  both  the 
program  B/Os  and  the  Office  of  the 
Managing  Director,  and  the  Commission 
has  been  conscientious  in  managing  its 
information  collections.  The 
Commission  will  develop  a  program  of 
periodic  training  sessions  to  improve 
and  maintain  the  knowledge  of  those 
individuals  in  the  program  B/Os 
responsible  for  managing  information 
collections. 


ed  on  the 

f  erred  in 
*^ork  Reduction 


Summary 

Based  on  theshjacts,  OMB  grants  the 
'^  Managing  Directcwyf  the  FCC  a 
^  delegation  to  reauthprize  its  approved 
information  collections  subject  to  three 
exclusions. 


The  first  exclusion  would  apply  to 
changes  to  an  existing  collection.  Any 
change,  revision,  or  modification,  other 
than  non-substantive  clarifications  or 
corrections  of  spelling  or  grammatical 
errors,  would  cause  a  collection  of 
information  to  be  submitted  to  OMB  for 
review  and  approval. 

The  second  exclusion  would  apply  to 
new  collections  of  information  or 
reauthorization  of  collections  for  which 
approval  has  lapsed.  New  or  lapsed 
collections  of  information  would 
continue  to  be  submitted  to  OMB  for 
review  and  approval. 

The  third  exclusion  would  apply  to 
the  reauthorization  of  information 
collections  employing  statistical 
methods.  Because  OMB  beheves  that  the 
agency  clearance  officer  lacks  the 
resources  required  to  effectively 
evaluate  such  collections,  these 
collections  would  continue  to  be 
submitted  to  OMB  for  review  and 
approval.  Voluntary  customer  survevs 
will  be  treated  under  streamlined 
procedures  estabhshed  by  OMB 
Memorandum  M-93-14  dated  September 
29.  1993. 

The  Commission  will  continue  to 
follow  OMB  rules  with  respect  to 
information  collections  excluded  from 
this  delegation.  The  Commission  may 
also,  at  its  option,  request  OMB  t<y 
conduct  any  delegated  review.     / 

The  Commission's  final  action  'on  the 
reauthorization  of  a  collection  of 
information  would  be  taken  after  the 
public  has  a  reasonable  opportimity  to 
comment  through  notice  in  the  Federal 
Register  and  FCC  Public  Notice.  The 
comment  period  will  extend  for  at  least 
30  days  following  pubUcation  of  the 
notice  in  the  Federal  Register.  These 
notices  will  advise  the  pubhc  that  a 
copy  of  comments  may  also  be 
submitted  to  the  OMB/Offire  of 
Information  and  Regulatory  Affairs 
lOIRA)  desk  officer  for  the  Commission. 
Sally  Katzen, 

Administrator,  Office  of  In  formation  and 
Regu  la  tory  Affa  irs. 

List  of  Subjects  in  5  CFR  Part  1320 

Collection  of  information.  Delegated 
review  authority,  Paperwork.  Reporting 
and  recordkeeping  requirements.     .^^^ 

For  the  reasons  set  forth  in  the 
preamble,  OMB  amends  5  CFR  part 
1320  as  follows: 

PART  1320— CONTROLLING 
PAPERWORK  BURDENS  ON  THE 
PUBLIC 

1.  The  authority  citation  f6r  part  1320 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  soc  1111  and  44 
U.S.C.  dis.  21.  25,  27.  29,  31.  35 


2.  The  autjiefity  citation  at  the  end  of 
appendixX-"(31  U.S.C  sec.  18a  and 
44  U.S.C.  Chs;  21.  25.  27.  29,  31.  35"— 
is  removed. 

3.  Appendix  A  to  part  1320  is 
amended  by  adding  a  new  entry  at  the 
end  of  the  appendix  to  read  as  follows: 

Appmdix  A  to  Pan  1320-Agencles  With 
Delegatad  Review  and  Approval  Authority 

•        *        ♦        •        • 

2.  The  Managing  Dtector  of  the  Federal 
Communications  Commission. 

(a)  Authority  to  review  and  approve 
cuirently  valid  (OMB-approved)  collections 
of  information,  including  collections  of 
information  contained  in  existing  rules,  that 
have  a  total  annual  burden  of  5,000  hours  or 
less  and  a  burden  of  less  than  500  hour*  per 
respondent  is  delegated  to  tt>e  .Managing 
Director  of  the  Federal  Communications 
Commission. 

(1)  This  delegation  does  not  include  rev  iew 
and  approval  authority  over  any  new 
collection  of  information,  any  collections 
whose  approval  has  lapsed,  any  substantive 
or  material  modification  to  exjstfng 
collections,  any  reauthorizatichifor 
information  collections  employing  statistical 
methods,  or  any  information  collections  that 
exceed  a  total  annual  burden  of  5.000  hours 
or  an  estimated  burden  of  500  hours  per 
respondent.  ' 

(2)  The  Managing  Director  mav  ask  that 
OMB  review  and  approve  collections  of 
information  covered  by  the  delegation. 

(3)  In  exercising  delegated  authority  the 
Managing  Director  will: 

(i)  Provide  the  public,  to  the  extent 
possible  and  appropriate,  with  reasonable 
opportunity  to  comment  on  collections  of 
information  under  review  prior  to  taking 
final  action  on  reauthorizing  an  existing 
collection.  Reasonable  opportunity  for  public 
comment  will  include  publishing  a  notice  in 
the  Federal  Register  and  an  FCC  PubUc 
Notice  informing  the  public  that  a  collection 
of  information  is  being  extended  and 
announcing  the  beginning  of  a  30-day 
comment  period.  notif\ing  the  public  of  the 
"intent  to  extend  an  information  collection." 
and  providing  the  public  with  the 
opportunity  to  comment.  Such  notices  shall 
advise  the  public  that  they  may  a^o  send  a 
copy  of  their  comments  to  the  OMB/Office  of 
Information  and  Regulatory  .affairs  desk 
officer  for  the  Commission. 

(A)  Should  the  Managing  Director 
determine  that  a  collection  of  information 
that  falls  within  the  scope  of  this  delegation 

jpust  be  reauthorized  quickly  and  that  public 
participation  in  the  reauthorization  process 
interferes  with  the  Commission's  ability  to 
perform  its  sfatutorv-  obligation,  the 
Managing  Director  may  temporarily 
reauthorize  the  extension  of  an  information 
collection,  for  a  period  not  to  exceed  90  days, 
without  providing  opportunity  for  public 
comment. 

(B)  At  the  earliest  practical  date  after 
granting  this  temporary  extension  to  an 
information  collection,  the  iQanaging 
Director  will  conduct  a  normal  delegated 
review  andmublish  a  Federal  Register  Notice 
soliciting  pubjic  comment  on  its  intention  to 
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extend  the  collection  of  information  for  a 
period  not  to  exceed  3  yean. 

(ii)  Assure  that  approved  collections  of 
information  are  reviewed  not  less  frequently 
than  once  every  3  years  and  that  such 
reviews  are  conducted  before  the  expiration 
date  of  the  prior  approval.  When  the  review 
is  not  completed  prior  to  the  expiration  date, 
the  Managing  Director  will  submit  the  lapsed 
infonnation  collection  to  0MB  for  review 
and  reauthorization. 

(iii)  Assure  that  each  reauthorized 
collection  of  information  displays  an  0MB 
control  number  and,  except  for  those  ~ 
contained  in  regulations  or  speci&cally 
designated  by  0MB,  displays  the  expiration 
date  of  the  approval. 

\     (iv)  Transmit  to  0MB  for  incorporation 
into  OMB's  public  docket  files,  a  report  of 
delegated  approval  certifying  that  the 
Managing  Director  has  reauthorized  each 
collection  of  information  in  accordance  with 
the  provisiodi  of  this  delegation.  Such 
transmittaj^hall  be  made  no  later  than  15 
days^ftw th&Managing  Director  has  taken 
fia^actjMmauthorizing  the  extension  of  an 
(formation  collection. 

(v)  Ensure  that  the  personnel  in  the 
Commission's  functional  bureaus  and  offices 
responsible  for  managing  information 
collections  receive  periodic  training  on 
procedures  related  to  meeting  the 
requirements  of  this  rule  and  the  Act. 

(b)  OMB  will: 

(1)  Provide  notice  to  the  Commission 
acknowledging  receipt  of  the  report  of 
delegated  approval  and  its  incorporation  into 
OMB's  public  docket  files  and  inventory  of 
currently  approved  collections  of 
information. 

(2)  Act  upon  any  request  by  the 
Commission  to  review  a  collection  of 
information  referred  by  the  Commission  in 
accordance  with  the  provisions  of  section 
2(a)(2)  of  this  Appendix. 

(3)  Periodically  assess,  at  its  discretion,  the 
Commission's  paperwork  review  process" as 
administered  under  the  delegation.  The 
Managing  Director  will  cooperate  in  carrying 
out  such  an  assessment  The  Managing 
Director  wilirespond  to  any 
recommendations  resulting  from  such  a 
review  and.  if  it  finds  the  recommendations 
to  be  appropriate,  will  either  accept  the 
tecommendation  or  propose  an  alternative 
approach  to  achieve  the  intended  purpose. 

(c)  This  delegation  may.  as  provided  by  5 
CFR  1320.9(c),  be  limited,  conditioned,  or 
rescinded,  in  whole  or  in  part  at  any  time. 
OMB  will  exercise  this  authority  only  in 
unusual  circumstances. 

(FRDoc  94-24677  Filed  10-5-94;  8:45  am] 
MUINO  COM  )11»-ei-f 


(EDERAL  RETIREMENT  THRIFT 
^VESTMENT  BOARD 

CFR  Part  1633 


CFR  Chapter  LXXVI 
HIN  3209-AA15 

upplemental  Standards  of  Ethical 
k>nduct  for  Employees  of  the  Federal 
tetirement  Thrift  investment  Board 

.GENCY:  Federal  Retirement  Thrift 
n vestment  Board  (Board). 

i  iCTION:  Final  rule. 


UMMARY:  The  Federal  Retirement.Thrift 
nvestment  Board,' with  the  concurrence 
f  the  Office  of  Government  Ethics 
DGE).  is  issuing  regulations  for 
mployees  of  the  Board  that  supplement 
t  le  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch,  as 
ssued  by  OGE,  with  a  requirement  to 
<  btain  prior  approval  for  outside 
(  mployment.  Tlie  Board  also  is 
1  epealing  its  remaining  old  conduct 
)  tandards  which  were  retained  on  an 
iterim  basis  pending  issuance  of  the 
loard's  supplemental  regulations  and  is 
iserting  in  their  place  a  cross-reference 
3  the  new  provisions. 
I  FFECnVE  date:  These  regulations  are 
I  ffective  October  6, 1994. 

I  OR  FURTHER  INFORMA-nON  CONTACT: 

'  liomas  L.  Gray,  Deputy  Assistant 
I  ^~heral  Counsel  for  Administration, 
202)  942-1662.  FAX  (202)  942-1676.  . 


J  UPPLEMENTARY  INFORMATION: 


J 


UM! 


Background 

On  August  7, 1992.  OGE  published 
lew  Standards  of  Ethical  Conduct  for 
Imployees  of  the  Executive  Branch 
tandards).  See  57  FR  35006-35067.  as 
oirected  at  57  FR  48557  and  57  FR   » 
2583,  vsrith  an  additional  grace  period 
(  xtension  at  59  FR  4779-4780.  Codified 
t  5  CFR  part  2635.  the  new  standards 
i^carae  effective  on  February  3. 1993. 
)n  June  2. 1993,  the  Board  issued  a 
inal  nile  (58  FR  31332)  which  replaced 
11  of  the  provisions  of  its  prior 
tandards  of  conduct  regulations  at  5 
>FR  part  1633  that  had  been  superseded 
ly  part  2635,  or  by  OGE's  executive 
iranch  financial  disclosure  regulations 
it  5  CFR  part  2634.  The  Board  preserved 
mly  those  provisions  that  were 
pecifically  grandfathered  under  the 
lotes  following  5  CFR  2635.403(a)  and 
635.803. 

With  the  concurrence  of  OGE,  5  CFR 
:635.105  authorizes  agencies  to  publish 
igency-specific  supplemental 
egulations  that  are  necessary  to 
mplement  their  respective  ethics 
)rograms.  The  Board,  with  OGE's 


ccfocurreQce,  has  determineid  that  the 
following  supplemental  rules,  being 
codified  in  new  chapter  LXXVI  of  5 
CFR,  are  necessary  to  the  success  of  its 
ethics  program.  The  Board  is 
simultaneously  repealing  the  remaining 
provisions  of  5  CFR  part  1633.  which 
are  superseded  upon  issuance  of  the 
Board's  supplemental  regulations,  and 
is  replacing  those  provisions  vsrith  a 
single  section  that  provides  cross- 
references  to  5  CFR  parts  2634  and 
2635,  as  well  as  to  the  Board's  new     ' 
supplemental  regulations. 

II.  Analysis  of  the  Regulations 

Section  8601 .101    General 

Section  8601.101  explains  that  these 
regulations  supplement  the  executive 
branch-wide  standards  of  ethical 
conduct  and  reminds  Board  employees, 
including  Board  members,  that  they  are 
subject  to  these  regulations  and  the 
executive  branch-wide  financial 
disclosure  regulations.  However, 
because  Board  members  are  special 
Government  employees,  the 
requirement  for  prior  approval  of 
outside  employment  in  section  8601.102 
does  not  apply  to  them. 

Section  8601.102    Prior  Approval  for 
Outside  Employment 

5  CFR  2635.803  authorizes  individual 
agencies  to  issue  supplemental 
regulations  to  require  agency  employees 
to  obtain  prior  approval  before  engaging 
in  outside  employment,  with  or  without 
compensation.  The  Board  has  long  had 
a  prior  approval  requirement  to  ensure 
that  any  problems  relating  to  an 
employee's  outside  employment  are 
resolved  before  an  employee  begins 
such  an  undertaking.  Section  8601.102 
continues  that  prior  approval 
requirement,  but  differs  from  the  old 
Board  requirement  because  it  contains  a 
definition  of  employment  that  clarifies 
the  drcumstanceis  under  which  prior 
approval  must  be  obtained.  The  outside 
employment  must  be  approved  by  the 
employee's  office  director.  In  the 
written  request,  the  employee  is 
required  to  describe  the  organizations, 
duties,  hours  of  work,  and  remuneratioi! 
pertaining  to  the  outside  employment. 
An  employee  must  submit  the  written 
request  through  his  or  her  immediate 
supervisor,  unless  the  immediate 
supervisor  is  the  employee's  office 
director. 

In  addition  to  approval  by  the 
employee's  office  director,  if  the  outside 
employment  involves  teaching, 
speaking,  or  writing  that  relates  to  the 
employee's  official  duties,  the  employee 
must  also  obtain  the  advance  written 
approval  of  the  Executive  Director  of  the 


Board.  The  Executive  Director  may 
approve  or  disapprove  such  outside 
employment,  or  may  permit  the 
performance  of  the  teaching,  speaking, 
or  writing  as  an  official  duty  (for  which 
no  compensation  may  be  received).  This 
requirement  does  not  apply  to  teaching, 
speaking,  or  writing  that  relates  to  the 
purely  private  interests  of  the  employee 
that  are  nonwork-related. 

in.  Repeal  of  Board  Standards  of 
Conduct  Regulations 

Because  the  Board's  retained 
Standards  of  Conduct  at  5  CFR  part 
1633  are  superseded  by  the 
supplemental  regulations  contained  in 
new  5  CFR  part  8601,  the  Board  is 
repealing  all  of  existing  5  CFR  part 
1633.  To  ensure  that  employees  are  on 
notice  of  the  ethical  standarids  to  which 
they  are  subject,  the  Board  is  replacing 
its  old  standards  at  5  CFR  part  1633 
with  a  provision  that  cross-references  5 
CFR  parts  2634  and  2635  and  th^ 
Board's  new  supplemental  regulations 
at  5  CFR  part  8601. 

IV.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

The  Board  has  found  that  good  cause 
exists  under  5  U.S.C.  553(b)  and  (d)(3) 
for  waiving,  as  unnecessary  and 
contrary  to  the  public  interest,  the 
general  notice  of  proposed  rulemaking 
and  the  30-day  delay  in  effectiveness  as 
to  these  rules  and  repeals.  The 
supplemental  regulations  are  essentially 
a  restatement  of  rules  previously 


the  human  environment  or  the 
conservation  of  energy  resources. 

List  of  Subjects 

5  CFR  Part  1633 

Conflict  of  interests.  Government 
employees; 

5  CFR  Part  8601  • 

Conflict  of  interests.  Government 
employees. 

Dated:  September  21. 1994. 
Roger  W.  Mehle, 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

Approved:  September  30, 1994. 
Stephen  D.  Potts, 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Retirement  Thrift 
Investment  Board,  with  the  concurrence 
of  the  Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

TITLE  S-{AMENDEO] 

5  CFR  CHAPTER  VI— FEDERAL 
RETIREMENT  THRIFT  INVESTMENT  BOARD 

1.  Part  1633  of  5  CFR  Chapter  VI  is 
revised  to  read  as  follows: 

PART  1633-STANDARDS  OF 
CONDUCT 

§  1 633.1  Cross-reference  to  employee 
ethical  conduct  standards  and  financial 
disclosure  regulations. 

Employees  of  the  Federal  Retirement 


a  restatement  of  rules  previously  ^raZrifr^    Z-       I     T,^  '^''"""" 

contained  in  the  standards  of  conduct,  ^-™nlnvestment  Board  (Board)  are 
• -•     -       •-    ••  ...  subject  to  the  executive  branch-vtride 

Standards  of  Ethical  conduct  at  5  CFR 


and  the  Board  believes  that  it  is 
important  to  a  smooth  transition  firom 
the  Board's  standards  of  conduct  to  the 
executive  branch  standards  that  these 
rules  become  effective  as  soon  as 
possible.  Furthermore,  this  rulemaking 
is  related  to  the  Board's  organization,    " 
procedure  and  practice. 

Regulatory  Flexibility  Act 

The  Board  has  determined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C 
t/     chapter  6)  that  these  regulations  will  not 
have  a  significant  impact  on  small 
business  entities  because  they  affect 
only  Board  employeesT     % 

Paperwork  Reduction  Act 

—^e  Board  has  determined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because 
these  regulations  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget 

Environmental  Impact 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 


part  2635,  the  Board  regulations  at  5 
CFR  part  8601  which  supplement  the 
executive  branch-wide  standards,  and 
the  executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

Authority:  5  U.S.C  7301. 

2.  A  new  chapter  LXXVI,  consisting  of 
part  8601,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows:  I 

5  CFR  CHAPTER  LXXVI-FEDERAL 
RETIREMENT  THRIFT  INVESTMENT  BOARD 

PART  8601-SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  FEDERAL 
RETIREMENT  THRIFT  INVESTMENT 
BOARD 

Sec  * 

8601.101  General. 

8601.102  Prior  approval  for  outside 
employment. 

Authority:  5  U.S.C  730-;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978);  EO. 
12674, 54  FR  15159,  3  CFR,  1989  Comp..  p. 


215,  as  modified  by  EO.  12731, 55  FR  42547, 
3  CFR,  1990  Comp.,  p.  306;  5  CFR  2635.105. 

2635.803. 

§8601.101    GeneraL 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  Federal  Retirement 
Thrift  Investment  Board  (Board)  and 
supplement  the  Standards  of  Ethical 
Conduct-  for  Employees  of  the  Executive 
Branch  contained  in  5  CFR  part  2635.  In 
addition.  Board  employees  are  subject  to 
the  executive  branch  finanrial 
disclosure  regulations  at  5  CFR  part 
2634. 

18601.102    Prior  epproval  for  outside 
employment 

(a)  Before  engagiAg  in  outside 
employment,  with  or  without 
compensation,  an  employee,  other  than 
a  special  Government  employee,  must 
obtain  written  approval  from  his  or  her 
office  director.  "The  written  request  shall 
be  submitted  through  the  employee's  - 
immediate  supervisor,  imless  the 
supervisor  is  the  employee's  office 
director,  and  shall  identify  the  employer 
or  other  person  for  v/hom  the  services 
are  to  be  provided,  as  well  as  the  dutil 
hour/of  work,  and  compensation^ 
involved  in  the  proposed  outsidd 
employment 

(b)  Approval  under  paragraph  (a)  of 
this  section  shall  be  granted  only  upon 
a  determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2635. 

(c)  In  addition  to  the  approval      , 
required  by  paragraph  (a)  of  this  section, 
an  employee  whose  outside 
employment  involves  teaching, 
speaking,  or  writing  that  relates  to  his  or 
her  official  duties  within  the  meaning  of 
5  CFR  2635.807(a)(2)  shall  obtain 
approval  from  the  Executive  Director  of 
the  Board  to  engage  in  the  activity  as  an 
outside  activity,  rather  than  as  part  of 
the  employe's  official  duties. 

(d)  For  purposes  of  this  section, 
employment  means  any  form  of  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services  by  the  employee.  It 
includes,  but  is  not  limited  to.  personal 

jgDoees  as  an  officer,  director, 
employee,  agent,  attorney,  consultant, 
contractor,  general  partner,  trustee, 
teacher  or  speaker.  It  includes  writing 
when  done  under  an  arrangement  vnth 
another  person  for  production  or 
publication  of  the  written  product.  It 
does  not,  however,  include  participation 
in  the  activities  of  a  nonprofit 
charitable,  religious,  professional, 
social,  fraternal,  educational, 
recreational,  public  service  or  civil 
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organization,  unless  the  participation 
involves  the  provision  of  professional 
services  or  advice  for  compensation 
other  than  reimbursement  for  actual 
expenses. 

(FR  Doc  94-24791  Filed  lO-S-94:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7CFRPart246 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children  (WIC); 
Food  Funding  Formula  Rule 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  amends 
regulations  governing  funding  and 
funds  allocation  procedures  for  the 
^>ecial  Supplemental  Food  Program  for 
Women,  Infants  and  Children  (WIC)  in 
order  to  simplify  and  update  the 
funding  process  in  anticipation  of  a 
fully  funded  program.  The  amendments 
provide  a  greater  share  of  funds  to  State 
agencies  receiving  comparatively  less 
than  their  fair  share  of  funds  based  on 
their  WIC  income  eligible  population, 
provide  all  State  agencies  with  stability 
funding,  adjusted  for  inflation,  to  the 
extent  funds  are  available,  and  simplify 
the  food  funding  allocation  process  by 
eUminating  obsolete  features.  ^ 

EFFECTIVE  DATE:  This  rule  is  effective  on 
October  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Mcintosh,  Chief,  Program 
Analysis  and  Monitoring  Branch, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service,  USDA, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302,  (703)  305-2710. 

SUPPLEMENTA^RY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Regulator^  Flexibilify  Act    . 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Pursuit  to  that  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS)  has  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  rule  affects  how  the  Department 
will  calculate  food  grant  allocations  for 
WIC  State  agencies. 
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l^perwork  Reduction  Act 

No  new  data  collection  or 
recordkeeping  requiring  Office  of 
N  ianagement  and  Budget  (0MB) 
a  iproval  imder  the  Paper  Reduction  Act 
Q  1980  (44  U.S.C  3501  through  3502} 
a  e  included  in  this  final  rule. 

^ecutive  Onfer  12372 

The  Special  Supplemental  Food 
At>gram  for  Women,  Infants  and 
dhildren  (WIC)  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
ftograms  under  10.557  and  is  subject  to 
wecutive  Order  12372,  which  requires 
imtergovemmental  consultation  with 
SJtate  and  local  officials  (7  CFR  Part 
3  315,  Subpart  V,  and  final  rule-related 
n  3tice  published  June  24, 1983  (48  FR 
2J114)). 

i  Kecutive  Order  12778 

This  final  rule  has  been  reviewed 
u  ader  Executive  Order  12778,  Civil 
Ji  istice  Reform.  This  rule  is  intended  to 
h  ave  preemptive  effect  with  respect  to 
a  ly  state  or  local  laws,  regulations  or 
p  Dlicies  which  confUct  with  its 
p  revisions  or  which  would  otherwise 
i]  npede  its  fiill  implementation.  This 
n  lie  is  not  intended  to  have  retroactive 
e  feet  unless  so  specified  in  the 
"  Effective  Date"  paragraph  of  this 
p  -eamble.  Prior  to  any  judicial  challenge 
t(  I  the  provisions  of  this  rule  or  the 
a  >pUcation  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  WIC  Program, 
t  le  administrative  procedures  are  as 
f(  illows:  (1)  local  agencies  and 

V  mdors— State  agency  hearing 
procedures  issued  pursuant  to  7  CFR 
^246.18;  (2)  applicants  and 

p  uticipants — ^tate  agency  hearing 

p  rscedures  issued  pursuant  to  7  c5'R 

§  246.9;  (3)  sanctions  against  State 

a  ;encies  (but  not  claims  for  repayment 

a  isessed  against  a  State  agency) 

p  orsuant  to  7  CFR  §  246.19— 

a  iministrative  appeal  in  accordance 

V  ith  7  CFR  §  246.22;  and  (4) 
f  rocurement  by  State  or  local 

a  jencies — administrative  appeal  to  the 
e  ctent  required  by  7  CFR  §  3016.36. 

I  ackground 

The  WIC  Program  has  consistently 
(  emonstrated  its  effectiveness  in 
(  romoting  the  health  and  nutritional 
M  ell-being  of  low-income  women, 
i  ifants  and  children  at  nutritional  or 
r  ledical  risk,  and  has  experienced  large 
i  icreases  in  its  appropriation  for  the  last 
s  jveral  years.  Due  to  its  success,  the 

V  /IC  Program  is  likely  to  soon  achieve 
■  full  funding"  whereby  it  is  estimated 
t  lat  all  eligible  women,  infants  and 

c  lildren  who  apply  could  obtain 

I  rogram  benefits.  In  moving  toward  the 


full  funding  objective,  the  Department 
finds  that  its  current  food  funding 
formula  presents  impediments  to 
funding  equity  and  ^  so  complex  it  is 
difficult  to  execute  and  predict  its 
■results. 

Historically,  WIC  has  never  had 
enough  funds  to  serve  all  who  are  in 
need  of,  and  eligible  for,  its  benefits. 
Certain  State  agencies  receive  levels  of 
funding  that  allow  them  to  serve  more 
of  their  eligible  populations  than  others. 
The  concept  of  full  funding  for  WIC,  as 
set  forth  by  the  Administration,  does  not 
guarantee  unlimited  funds  nor  does  it 
establish  the  WIC  Program  as  a  federal 
entitlement  program.  As  before,  WIC 
must  manage  within  a  finite 
appropriation  level.  However,  a  fully 
funded  WIC  Program  impfies  that  the 
appropriation  level  will  more 
adequately  provide  for  all  eligible 
persons  who  apply  for  benefits,  and  that 
each  State  agency  should  have  an  equal 
chance  to  serve  their  eligible 
population.  Currently,  many  State 
agencies  are  serving  lesser  proportions 
of  their  WIC-eligible  population  than 
other  State  agencies.  Therefore,  the 
formula  must  support  growth  among 
State  agencies  which  are  now  funded  to 
serve  a  lesser  proportion  of  their  eligible 
population,  as  well  as  allocate  funds 
fairly  among  all  State  agencies  under  a 
stable,  fiilly  funded  program. 

Therefore,  to  better  prepare  the  WIC 
Program  for  full  funding,  the 
Department  published  a  proposed  rule 
on  June  8, 1994  to  revise  the  food 
funding  formula  in  order  to  meet  three 
major  objectives:  1)  to  provide  a  greater 
share  of  funds  to  State  agencies 
receiving  comparatively  less  than  their 
fair  share  of  funds  based  on  their  WIC 
income  eligible  population;  2)  to 
simplify  the  food  funding  formula  and 
delete  obsolete  components;  and  3)  to 
maintain,current  services  to  eligible 
participants  that  State  agencies  are 
serving  to  the  extent  funds  are  available. 

The  proposed  rule  provided  for  a  60- 
day  comment  period,  which  ended  on 
August  8. 1994.  Thirty-six  comment" 
letters  were  received  from  a  variety  of 
sources,  including  State  and  local 
agencies,  advocacy  groups  and  other 
public  interest  groups.  The  Department 
has  given  all  comments  careful 
consideration  in  the  development  of  this 
final  rule  and  would  like  to  thank  all 
commenters  who  responded  to  the 
proposal. 

Assumptions  Under  Full  Funding 

As  explained  in  the  preamble  to  the 
proposed  rule,  full  funding  is  not 
intended  to  replace  or  discourage 
efficient  and  effective  program 
management.  Accordingly,  mandatory 
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cost  containment  efforts  recently 
undertaken  must  continue,  and 
additional  voluntary  cost  containment 
efforts  are  encouraged.  Funds  will 
continue  to  be  allocated  based  on  a 
national  average  food  package  cost  as  an 
incentive  for  State  agencies  to  manage 
their  food  package  costs  more  efficiently 
to  serve  more  eligibles.  Finally  the 
commitment  to  WIC  full  funding  can 
only  be  met  if  States  continue  to  utilize 
risk-related  eligibility  criteria  that  are 
based  on  sound  medical.  nuLritional  and 
preventive  health  research.  Income 
eligihihty  alone  is  not  a  sufficient 
condition  for  program  eligibility. 

-  Funding  Formula  Objectives 

The  fimding  process  should  assure 
each  State  agency  a  grant  that  allows  it 
an  equal  opportunity  to  serve  its  fair 
share  of  eligible  persons  seeking  WIC 

.  service  by  providing  a  food  package 
suited  to  the  participant's  unique 
nutritional  deficiencies,  not  to  e.xceed 
the  maximum  food  benefit  allowed 
under  regulations.  This  rule  establishes 
a  funding  formula  to  meet  this  overall 
goal.  The  following  is  a  discussion  of 
each  provision,  as  proposed,  comments 
received  on  the  proposal,  and  an 
explanation  of  the  pro\isions  set  forth 
in  this  final  rule. 

1.  Section  246.16(c)(1)  AJIocaUon 
Formula — Use  of  participation  data  in ' 
the  formula. 

The  Department  proposed  to  revise 
Section  246.16(c)(1)  to  eliminate  the  use 
of  priority  participation  data  or  data 
reflecting  State-funded  participation  for 
imputing  the  figures  needed  for  the 
targeting  components  of  the  formula 
described  in  Section  246.16  (c)(3)(!i) 
and  (c)(l)(ii)(A). 

All  commenters  on  this  provi.sion 
supported  it  as  proposed.  Therefore,  the 
provision  remains  unchanged  fi-om  the  . 
proposed  rule. 

2.  SecUon  246.1 6(c}(3)(i)  Al local  ton  of 
stability  funds. 

Currently,  in  allocating  funds  to  State 
agencies,  first  priority  is  given  to 
.  maintaining  each  State's  operating  level 
as  "stability  funding".  The  stability 
component  of  a  State  agency's  allocation 
is  initially  based  on  the  amount  of  food 
funds  received  by  each  Stale  agency  in 
the  prior  fiscal  year,  adjusted  to  restore 
50  percent  of  any  grant  funds 
voluntarily  returned  in  the  prior  year. 
This  base  level  is  then  adjusted  to 
account  for  a  pfortion  of  the  inflation 
estimated  for  the  upcoming  fiscal  year 
(except  that  Indian  State  agencies 
receive  a  full  inflation  adjustment). 

The  proposed  formula  retained  this 
component  with  some  modification. 
The  principle  of  stability  was 
maintained  to  help  assure  that  each 


State  agency  would  receive  enough 
funds  to  supporf  its  current 
participation  level.  However,  the 
proposed  rule  deleted  the  provision 
allowing  a  State  agency  the  option  to 
retain  50  percent  of  funds  it  returns 
before  July  16  of  any  given  year  as  a  part 
of  its  stability  grant  the  next  fiscal  year. 

The  majority  of  commenters 
addressing  this  issue  opposed  the 
provision  and  stated  that  the  current  50 
percent  recovery  credit  should  be 
maintained.  The  commenters  indicated 
that  eliminating  the  credit  would  be  a 
disincentive  for  State  agencies  to  return 
funds,  thereby  delaying  the  reallocation 
of  unspent  funds.  Sieveral  commenters 
suggested  maintaining  the  50  percent 
credit  for  one  year  only.  A  few 
commenters  were  strongly  in  support  of 
the  provision  to  delete  the  50  percent 
recovery  credit. 

The  oO  percent  credit  was  originally 
intended  as  an  incentive  for  a  State 
agency  to  return  food  funds  that  it  could 
not  spend,  thereby  making  those  funds 
av£Ulable  for  reallocation  to  State 
agencies  that  needed  additional  funds. 
However,  almost  all  State  agencies 
which  have  elected  to  return  funds 
under  thivprovision  have  been  those 
which  were  in  danger  of  failing  to  spend 
at  least  95  percent  of  their  allocated 
food  funds.  Failure  to  achieve  this 
expenditure  level  results  in  a  specific 
decrease  in  the  amount  of  food  funds  in 
the  subsequent  fiscal  year.  In  these 
instances.  State  agencies  simply 
returned  the  amount  of  funds  oecessar\- 
to  ensure  expenditures  of  at  least  95 
percent  of  their  adjusted  food  grants. 
The  Department  no  longer  belieVes 
restoration  of  50  percent  of  returned 
funds  to  State  agencies  in  the  next  year 
is  prudent  The  restoration  of  these 
funds  makes  it  possible  for  a  State 
agency  already  receiving  its  fair  share 
funding  to  retain  funds  it  does  not  need. 
In  addition,  the  credit  effectively 
increases  stability  grants  in  the 
subsequent  year  by  150  percent  of  the 
amount  of  funds  returned,  since  the 
State  agenri'>s  returning  fijnds  receive  a 
50  percent  credit  in  the  subsequent 
year's  stability  grant,  while  the  State 
agencies  to  which  the  returned  funds 
are  reallocated  have  their  subsequent 
year's  stability  grants  increased  by  the 
full  amount  of  the  reallocation.  If  there 
are  increases  in  appropriation  levels  for 
the  subsequent  year,  this  additional 
liability  can  be  funded.  However,  if 
funds  in  the  subsequent  year  are  not 
adequate  to  meet  all  stabifity  grants,  all 
State  agencies  share  in  a  grant  decrease 
to  accommodate  the  50  percent  credit. 
Accordingly,  to  ensure  equity,  the  50 
percent  recoverj-  credit  is  deleted  in  this 
nile. 


3.  Section  246.16  (c)(3)(i)(A)  Inflation 
adjustment. 

The  current  food  funding  formula 
uses  a  calculation  referred  to  as  the 
"targeted  inflation  factor"'.  It  was 
designed  to  provide  an  inflation 
adjustment  proportionate  to  a  State 
agency's  service  to  the  highest  priority 
participants.  Under  this  process,  the  full 
inflation  increase  is  adjusted  according 
to  each  State  agency's  percentage  of 
participants  in  the  top  three  priority    ■ 
level  categories  (Priority  I-III  women, 
infants  and  children  at  nutritional  or 
medical  risk).  For  iijstance.  if  75  percent 
of  a  State  agency's  participation  was  in 
the  Priority  I  to  III  participation 
categories,  and  the  full  inflation  rate 
was  4  percent,  that  State  agency  would 
receive  a  targeted  inflation  rate  of  3 
percent  applied  against  its  prior  year 
grant  to  determine  its  stability  grant.  An 
exception  is  made  for  Indian  State 
agencies  which  receive  full  inflation. 

The  proposed  rule  took  a  more 
straight-forward  approach  by  providing 
ail  Slate  agencies  with  a  full  inflaUonar>' 
increase  as  long  as  funds  are  adequate 
to  do  so.  If.  however,  the  appropriation 
for  any  given  year  is  insufficient  to 
support  prior  year  grant  levels  plus  full 
inflation,  the  proposed  funding  formula 
would  reduce  State  agency  grants  to 
allow  for  funds  allocation  within 
available  funding.  Those  State  agencies 
with  under  fair  share  allocations  would 
receive  first  priority  for  any  available 
inflationary  increases,  and  State 
agencies  at  or  above  their  fair  share 
allocation  for  that  fiscal  year  would 
receive  second  priority.  The  proposal 
sought  to  assure  continued  progress  in 
increasing  the  grants  of  States  that  are 
under  their  fair  share. 

All  of  the  commenters  addressing  this 
issue  were  opposed  to  this  provision. 
The  consensus  was  that  if  fiinds  were 
insufficient  to  provide  full  inflationary 
increases,  then  all  State  agencies  should 
take  a  prorata  reduction  for  that  fiscal 
year.  The  commenters  were  opposed  to 
the  two-tier  concept  and  stated  that 
small  reductions  in  all  State  agency 
grants  would  be  less  disruptive  to  WIC 
operations  than  large  cuts  to  a  few  State 
agencies. 

The  Department  is  persuaded  by  the 
concerns  raised  by  commenters  on  this 
aspect  of  the  proposed  rule.  Therefore. 
Section  246.6  (c)(3)(ii)  in  this  final  rule 
provides  that  in  the  event  that  funds  are 
insufficient  to  support  prior  year  grant 
levels  plus  full  inflation,  all  state 
agencies  would  take  a  prorata  reduction 
for  that  fiscal  year. 

4.  Section  246.16  (c)(3)(i)IB)  Migrant  set- 
aside. 

Section  17(g)(4)  of  the  Clxild  Nutrition 
Act  of  1966  (42  U.S.C 
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1786(g)(4))  provides  that  not  less  than 
9/10  of  one  percent  of  the  funds 
appropriated  for  the  WIC  Program  be 
available  first  for  services  to  migrant 
women,  infants  and  children,  like 
current  regulations  stipulated  that  the 
full  9/10  of  one  percent  set-aside  is  to 
be  subtracted  from  all  States'  stability 
grants  and  then  added  to  stability  grants 
of  States  that  report  serving  migrants. 
Because  these  adjustments  for  the 
migrant  set-aside  become  part  of  the 
base  grant  of  stabiUty  funds  for  the  next 
fiscal  year,  FNS  found  that  stabiUty 
grants  were  skewed  over  time,  directly 
causing  some  State  agencies  to  receive 
more  than  their  fair  share  of  funds  while 
preventing  other  States  bom  receiving 
their  fail  share.  This  distorting  effect 
becomes  even  larger  as  over-all  funding 
increases. 

The  rule  proposed  that  for  State 
agencies  that  serve  migrants,  a  portion 
of  the  grant  be  designated  for  service  to 
the  migrant  population.  The  designated 
amount  would  be  based  on  prior  year 
migrant  participation  reported  by  each 
State  agency.  By  designating  a  target 
funding  level,  the  migrant  grant  will  not 
distort  subsequent  grant  allocations,  yet 
will  establish  service  to  this  needy 
population  as  a  priority.  This  is  an 
approach  similar  to  the  one  employed  to 
target  expenditiires  for  breastfeeding 
promotion  and  support. 

The  Department  believes  that  State- 
agencies  must  estimate  and 
accommodate  such  changes  according  to 
the  information  available  from  State  and 
local  sources.  Therefore,  it  was 
proposed  that,  for  planning  purposes, 
expenditure  targets  would  be 
estabhshed  for  both  food  grants  and 
nutrition  services  and  administration 
grants  to  iiisure  that  "Ao  of  one  percent 
of  the  appropriation  is  wade  available 
for  service  to  migrants.  State  agencies 
would  be  expected  to  plan  for  migrant 
participants  as  now  required  in  their 
State  Plan  of  Operation  and  give  priority 
service  to  migrant  participants  that 
arrive  from  another  State  agency  seeking 
WIC  services. 

Most  of  the  commenters  supported 
this  provision.  However,  two 
commenters  thought  the  proposed 
change  was  unclear  and  implied 
additional  reporting  requirements.  In 
addition,  it  was  suggested  that  the 
methodology  to  be  used  be  clarified. 

The  Department  is  not  imposing  any 
additional  reporting  requirements 
regarding  migrant  participants.  State 
agencies  wiU  continue  to  report  migrant 
participation  as  in  past  years.  For 
purposes  of  clarity,  the  Department  has 
deleted  the  last  sentence  in  section 
246.16(c)(3)(iv)  of  the  proposed 
regulation  which  erroneously  implied 


at  migrant  funds  would  be  deducted 
im  the  State  agency's  stabiUty 
location.  Since  this  was  not  the  intent 
the  regulation,  this  language  was 
moved  for  clarification.  The 
mainder  of  section  246.16(c)(3)(iv), 
hich  designates  a  migrant  service 
penditure  target,  is  adopted  final  as 
proposed. 

5  Section  246.16(c)(3)(ii)  Allocation  of 
r  fsidual  funds. 

Under  the  current  rule,  any  funds 
r  imaining  after  stability  grants  are 
a  located  are  "residual  funds".  Residual 
fi  mds  are  allocated  imder  two 
c  }mponents — "targeting"  and  "growth". 
1  he  Department  proposed  eliminating 
t  le  targeting  component  and  modifying 
t  le  growth  component  as  discussed 
b  slow. 

"  rargeting"  Component  for  Food  Funds 
(  ^tion  246.16(c)(3)(ii)(A)) 

As  explained  in  detail  in  the 
p  reamble,  the  targeting  component  is  no 
li  tnger  needed  to  encourage  service  to 
I^ority  I  participants,  and  is  a  barrier  to 
achieving  funding  equity  among  State 

encies.  Therefore,  the  Department 
posed  the  elimination  of  the 

jeting  component  to  simpUfy  the 

rmula,  and  ensure  greater  funding 
ebuity  based  on  each  State  agency's 
e  igible  population. 

All  of  the  commenters  on  this 
I  rovision  supported  it,  and  the  final 
rule  retains  the  provision  that  would 
eliminate  targeting  as  a  consideration  in 
f  mds  allocation.  However,  five 
c  3mmenters  stated  that  they  would 
c  ppose  the  provision  unless  all  States 
V  rere  guaranteed  prior  year  funding 
1  !vels  plus  full  inflation  if  funds  are 
a  mailable.  In  the  event  that  funds  are 
i  isuffident,  the  commenters  wanted  a 
I  rorata  reduction  for  all  States.  These 
c  Dncems  were  addressed  above  in  the 
( iscussion  of  the  stabiUty  allocation 
( Section  246.16(c](3)(ii)). 

'  Growth"  Component  for  Food  Funds 
( Jection  246.16(c)(3)(ii)(B)) 

Under  the  current  formula,  after 
1  ugeting  funds  are  allocated,  the 
1  ;maining  half  of  residual  funds  are 
c  llocated  for  "growth"  within  State 
i  gencies  that  have  less  opportunity  to 
!  erve  their  eligible  population  compared 
t )  other  State  agencies.  Growth  funds 
t  re  allocated  based  primarily  on  a  "fair 
s  lare"  concept  similar  to  that  discussed 
t  arUer.  To  determine  fair  share  funding, 
VNS  used  a  mathematical  equation  to 
(teate  an  estimate  of  each  State's 
Eligible  WIC  population.  The  estimate 
I  egan  with  each  State  agency's  nimiber 
(  f  income  eUgibles,  currently  extracted 
rom  decennial  census  data.  The 


estimate  is  adjusted  sUghtly  to  account 
for  State  agency  variations  in  infant 
mortality  and  low  birth  weight  rates 
("health  indicators").  Also,  women, 
infants  and  children  served  by  the 
Commodity  Supplemental  Food 
Program  (CSFP)  are  subtracted  from  this 
estimate  for  those  States  in  which  CSFP 
operates. 

As  explained  below,  the  Department 
proposed  retaining  the  "growdi" 
component  of  the  formula  using  only 
the  estimate  of  income  eligibles  (with 
some  adjustments)  and  deleting  the  use 
of  health  indicators.  It  was  beUeved  that 
this  best  defines  each  State  agency's 
actual  need  for  program  funds  and 
greatly  simpUfies  the  "fair  share" 
equation.  Each  component  and  revision 
of  the  eUgibles  database  for  the  fair 
share  allocation  provided  in  Section 
246.16(c)(3)(ii)  is  discussed  below. 

Income  Eligibles.  Each  State  agency's 
estimate  of  WIC  income  eUgible  persons 
is  based  on  data  from  the  1990 
Decennial  Census,  which  reflects 
population  characteristics  as  of  1989. 
Although  the  Census  data  provides  the 
most  current  State-by-State  information, 
the  Department  recognizes  that  data 
which  describe  a  population  at  a  fixed 
point  in  the  past  may  not  acciuately 
reflect  recent  and  futiire  socioeconomic 
and  demographic  trends.  Accordingly, 
the  Department  is  currently  exploring 
other  potential  data  sources  for  the 
state-level  income  eUgibles  estimates. 
The  proposed  rule  did  not  estabUsh  or 
define  the  exact  soiut:e  of  the  eUgibles 
database  in  order  to  allow  for  the  use  of 
the  most  timely  and  reUable  data  as  it 
becomes  available.  This  was  supported 
by  the  majority  of  commenters  who 
commented  on  the  eligibles  data. 

Under  the  proposed  rule,  fair  share 
funding  allocations  would  be  based  on 
estimates  of  the  State  agency's  eligible 
population  at  or  below  185  percent  of 
poverty  rather  than  estimates  of  the 
fully-eligible  population  (persons 
income  eligible  and  at  nutritional  risk). 
Unlike  the  national  estimate  of  eligibles. 
State  agency  allocations  are  not  adjusted 
for  an  estimate  of  fully  eUgible  persons 
as  nutritional  risk  standards  vary  by 
State  agency  and  application  of  a 
"national"  estimate  would  serve  no 
useful  piupose  for  funding  allocation 
purposes.  The  State  level  income- 
eligible  estimates  were  used  to 
determine  each  State's  proportion  of  the 
national  total  of  WIC  income-eligibles. 
Funding  allocations  are  based  on  this 
proportion — not  on  the  absolute  number 
of  estimated  income  eligibles  in  each 
State.  Each  State  agency's.fair  share 
allocation  thus  depends  on  both  its 
proportion  of  income  eligibles  and  the 


total  amount  of  funds  available 
nationally. 

Most  commenters  stated  that  they 
concur  with  the  proposed  "fair  share" 
concept,  but  that  more  timely  updates  of 
eligibles  data  are  critical.  Commenters 
consistently  stated  that  the  current  data 
seriously  imder  counts  the  number  of 
WIC  eligibles  and  they  strongly 
encourage  FNS  to  continue  working  on 
obtaining  new  and  better  estimates. 
However,  two  commenters  stated  that 
FNS  should  withdraw  the  current 
proposal  until  better  data  is  obtained. 
One  commenter  maintained  that 
Medicaid  participants  should  be 
included  in  the  estimates.  One 
commenter  proposed  an  ahemative 
approach  similar  to  fair  share  using  a 
"fuU  funding"  concept.  However,  after 
much  consideration  of  this  particular 
alternative,  the  Department  beUeves  that 
it  would  impede  under  fair  share  State 
agencies  progress  in  moving  towards 
full  funding.  The  Department  wiU  retain 
the  fair  share  principle  as  proposed, 
using  the  best  available  indicators  to 
determine  each  State  agency's 
population  of  income  eligibles.  At  the 
same  time,  the  Department  continues  its 
commitment  to  develop  more  timely 
and  acoirate  estimates  of  eligibles  to  be 
used  in  the  WIC  food  funding  formula. 

Health  Indicators.  In  the  current 
formula,  the  calculation  of  each  State's 
eligible  WIC  population,  used  to 
compute  its  fair  share  allocation, 
includes  an  adjustment  for  certain 
health  indicators  (infant  mortality  and 
tow  birth  weight  rates)  in  the  food 
funding  formula.  As  explained  in  the 
preamble  to  the  proposed  rule,  the 
population  targeted  by  the  health 
indicators  is  now  largely  served. 
Moreover,  as  service  to  the  highest  risk 
participants  has  increased,  the  overall 
impact  of  the  health  indicators  on  the 
amount  of  food  funds  received  by  States 
.  has  become  negligible.  Furthermore,  the 
inclusion  of  the  health  indicators 
unduly  complicates  and  reduces 
understanding  of  the  food  funding 
formula.  Therefore,  the  Department 
proposed  to  eliminate  the  use  of  the 
health  indicator  adjustments.  All 
commenters  who  commented  on  this 
provision  were  supportive  of  removing 
the  health  indicators  from  the  formula, 
Therefore,  this  final  rule  retains  the 
provision  as  proposed. 

Adjustments  for  Higher  Cost  Areas. 
The  current  growth  component  also 
makes  an  adjustment  for  the  higher  food 
costs  of  four  specific  State  agencies 
located  outside  of  the  continental 
United  States  (or  Indian  State  agencies 
located  within  their  borders).  These  " 
State  agencies  ciurently  are  Alaska. 
Hawaii.  Guam,  and  the  Virgin  Islands. 


The  Department  proposed  to  retain  this 
adjustment,  but  to  allow  more  flexibility 
than  the  current  regulation.  The 
majority  of  commenters  supported  the 
proposed  provision.  However,  some 
commenters  misinterpreted  this 
provision  to  mean  that  State  agencies  or 
portions  of  State  agencies  (urt»n  areas, 
rural  areas,  Indian  Tribal  organizations) 
within  the  continental  United  States 
(i.e..  within  the  48  contiguous  States 
and  the  District  of  Columbia)  that  can 
document  higher  food  costs  should 
receive  an  adjustment.  Other 
commenters  specifically  stated  that 
Puerto  Rico  should  be  considered  as  an 
outlying  State  agency. 

This  rule  retains  the  provision  as 
proposed.  However,  the  Department 
would  Uke  to  clarify  that  the  proposed 
pro\'ision  was  not  intended  to  expand 
the  adjustment  for  higher  cost  in  areas 
to  those  State  agencies  located  within 
the  continental  United  States.  At  this 
time,  there  is  no  data  to  support 
adjustments  for  areas  within  the 
continental  United  States.  With  regard 
to  Puerto  Rico,  although  it  is  potentially 
eligible  for  this  adjustment  under  the 
new  provision,  it  must  still  demonstrate 
that  it  meets  the  requisite  requirements 
set  forth  in' Section  246,16(c)(3)(i)(B).  In 
particular,  it  must  dociunent  that 
economic  co'nditions  result  in  higher 
food  costs,  and  that  it  has  successfully 
implemented  vo/unto/ycost 
containment  measures. 

Adjustments  for  Indian  Tribal 
Organizations  (ITOs) 

The  growth  allocation  for  the  Indian 
Tribal  Organizations  has  traditionally 
presented  problems  due  to  inadequate 
data  regarding  eUgibles.  The  Department 
knows  of  no  data  source  to  resolve  this 
problem.  Therefore,  it  proposed  to  give 
FNS  the  authority  to  oversee 
negotiations  between  one  or  more  FTOs 
and  the  geographic  State  agency  or 
agencies  in  which  the  ITO  is  located. 
FNS  could,  acting  independently  or  at 
the  request  of  a  State  agency,  involve 
affected  State  agencies  in  an  agreement 
on  the  temporary  or  permanent  transfer 
of  funds.  Negotiations  could  be 
conducted  to  shift  funds  among  these 
State  agencies  to  better  reflect  die  actual 
ser\-ice  being  pro\ided  by  each  of  the 
State  agencies. 

Only  a  few  commenters  addressed 
this  provision.  The  commenters  were 
generally  in  favor  of  the  provision  but 
stressed  that  caution  hiust  be  used  in 
shitting  funds  from  one  State  agency  to 
anotlier.  particularly  based  on  eligibles 
data  that  is  questionable.  In  addition, 
there  may  be  a  misunderstanding  that 
such  grant  adjustments  will  occur 
without  input  from  all  affected  State 


agencies.  The  Department  would  like  to 
clarify  that  any  grant  adjustments  must 
be  agreed  upon  by  all  State  agencies 
involved,  and  by  FNS.  At  no  time  would 
any  affected  State  agency  be  left  out  of 
the  negotiation  process. 

Additionally,  since  the  proposed  rule 
was  pubUshed.  it  has  been  brought  to 
our  attention  that  negotiations  may  need 
to  also  take  place  between  two  or  more 
ITOs  not  just  between  ITOs  and 
geographic  State  agencies.  The  final  rule 
has  been  modified  to  reflect  this.  In  ail 
other  respects,  it  remains  as  proposed. 

Commodity  Supplemental  Food 
Program 

The  Commodity  Supplemental  Food 
Program's  (CSFP)  service  to  low-income 
women,  infants  and  children 
contributes  to  the  Administration's  goal 
of  fully  funding  the  WIC  Program  by  the 
end  of  fiscal  year  1996.  The  fiscal  year 
1995  budget  request  and  out  year  budget 
targets  assume  CSFP  women,  infants 
and  children  participation  will  equal 
the  authorized  caseload  level. 

In  those  States  where  both  CSFP  and 
WIC  operate,  the  current  rule  requires 
the  subtraction  from  the  WIC  income 
eligible  database  of  those  participants 
(based  on  actual,  average  CSFP 
participation  in  the  prior  fiscal  year) 
who  are  estimated  as  eUgible  for  the 
WIC  Program,  but  elect  to  receive 
benefits  under  CSFP.  As  CSFP  is 
currently  authorized  to  serve,  in 
addition  to  WIC  eligibles,  5  year  old 
children  and  postpartum  women  from  6 
months  to  1  year  postpartum,  not  all 
CSFP  participants  are  categorically 
eligible  for  the  WIC  Program.  Therefore, 
FNS  assumes  that  one-fourth  of  the 
children  and  one-half  of  the  postpartum 
women  participating  in  CSFP  are  not 
eligible  for  the  WIC  Program.  The  j 

balance  of  CSFP  participants  are 
subtracted  from  the  WIC  eligiblSs 
estimate. 

The  Department  proposed  to  make 
three  changes  to  this  deduction  from  the 
WIC  eUgibles  database.  First,  it 
proposed  to  modify  the  method  for 
determining  the  number  of  CSFP 
women,  infants  and  children  to  subtract 
from  the  WIC  eligibles  database.  It 
proposed  to  base  the  deduction  upon 
the  authorized  caseload  for  CSFP 
women,  infants  and  children,  rcther 
than  actual  participation.  Second,  it 
proposed  to  base  the  deduction  on  the 
CSFP  caseload  authorized  at  the 
beginning  of  the  caseload  cycle  of  the     ' 
prior  fiscal  year  (generally  amjounced 
on  December  1).  Finally,  it  proposed 
that  the  adjustment  described  above  for 
those  CSFP  pcirticipants  who  are  not 
also  categorically  eUgible  for  WIC 
(postpartum  women  from  6  months  to  1 


UMI 


year  postpartum  and  5  year  old 
children)  would  no  longer  be  made.  The 
Department  believed  that  utilizing  the 
total  CSFP  caseload  level  for  women, 
infants  and  children,  rather  than  actual 
participation,  more  eqmtably  accounts 
for  the  resources  provided  to  a  State 
agency  to  serve  the  WIC  target 
population  under  CSFP.  These  changes 
were  intended  to  ensure  that  States  that 
do  not  have  access  to  CSFP  were  not 
disadvantaged  in  their  access  to  WIC 
funds  when  compared  with  States  that 
operate  both  programs. 

Uniformly,  commenters  were  strongly 
opposed  to  reducing  the  WIC  eligibles 
data  by  the  CSFP  caseload,  particularly 
with  no  reduction  for  non-WIC  eligibles 
participating  in  CSFP.  Commenters  felt 
that  deducting  CSFP  caseload  from  the 
WIC  eligibles  would  improperly  reduce 
estimates  of  income  eligibles.  They  also 
stated  that  it  was  inequitable  to  no 
longer  adjust  the  deduction  to  account 
for  non-\VIC  eligible  CSFP  recipients. 
Most  commenters  suggested  retaining 
the  method  used  in  the  current  formula. 
However,  several  commenters  suggested 
perhaps  there  are  States  that  could 
report  WIC  eligibles  actually  served  by 
CSFP  and  then  that  data  could  be  used 
to  determine  income  eligibles. 

In  view  of  the  concerns  raised  by 
commenters,  the  Department  has 
decided  not  to  adopt  the  proposed  rule. 
Instead,  the  method  used  in  the  current 
regulations  for  deducting  the  CSFP 
participants  eligible  for  WIC  from  the 
WIC  income  eligible  data  base  will  be 
retained. 

Performance  Standard 

The  Department  also  proposed  to 
revise  the  95  percent  performance 
standard  which  reduces  the  current  year 
grant  for  any  State  agency  that  does  not 
spend  at  least  95  percent  of  its  food 
grant.  The  Department  is  concerned  that 
expenditure  of  only  95  percent  of  the 
grant  is  too  generous  in  the  context  of    , 
a  fully  funded  program.  While  the 
Department  is  sympathetic  to  the 
diiBcuIties  of  rapidly  growing  States  in 
meeting  the  95  percent  expenditure 
level.  State  agencies  with  relatively 
stable  funding  and  participation  do  not 
face  the  same  difficulties.  For  State 
agencies  at  or  exceeding  their  fair  share 
level,  expending  less  than  the  95 
percent  of  allocated  food  funds  is  likely 
to  indicate  they  have  funds  they  cannot 
use.  The  Department  proposed  to  retain 
the  95  percent  standard  for  State 
agencies  receiving  less  than  their  fair 
share  allocation,  and  to  increase  the 
performance^tandard  to  98  percent  for 
those  at  or  over  their  fair  share  level. 

The  majority  of  commenters  were 
adamantly  opposed  to  two  different 
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pe  rformance  standards  for  over  and 
lu  der  fair  share  State  agencies. 
A(  ditionally,  most  conunenters  felt  the 
98  percent  performance  standard  was 
mi  ich  too  stringent  and  unrealistic  due 
to  food  cost  fluctuations,  infant  formula 
re  )ates,  variations  in  participation  and 
otter  factors  not  directly  controlled  by 
the  WIC  State  agency.  In  view  of  these 
CG  nments,  the  final  rule  deletes  the 
pi  >posed  two-tier  performance  standard 
foi  over  and  imder  fair  share  State 
ag  mcies.  However,  the  Department 
CO  itinues  to  be  concerned  that  imspeht 
fu  ids  be  directed  to  States  with 
documented  need,  especially  as  State 
d^ographic  and  socioeconomic 
sil  uations  fluctuate  from  year  to  year. 
Tl  is  is  particularly  critical  in  a  full 
fu  iding  environment.  Therefore,  the 
Ek  partment  has  decided  to  retain  a 
ui  iform  performance  standard,  and  to 
gTi  [dually  increase  it  over  time. 
A<  cordingly,  paragraph  246.16  (e)(2)(i) 
in  the  final  rule  establishes  a  96  percent 
pe  rformance  spending  standard  in  fiscal 
ye  ITS  1995  and  1996,  and  a  97  percent 
St)  ndard  for  fiscal  year  1997  and  beyond 
fo  all  WIC  State  agencies. 

additionally,  prior  to  applying  the 
performance  standard,  the  current 
reflations  in  section  246.16(e)(3)(i) 
al  ow  for  exclusion  from  the  grant  of 
fo  xi  frmds  that  are  spent  forward  into 
a  I  ucceeding  fiscal  year  as  authorized  by 
section  246.16(b)(3)(ii),  and  (iv)  and  (v). 
Si  ice  spentforward  funds  are  merely 
UI  spent  funds  that  the  State  agency  can 
re  ain,  the  Department  proposed  that 
th  }y  should  no  longer  be  excluded 
w  ten  assessing  spending  performance. 
A*  ew  commenters  opposed  this 
pi  3vision,  but  the  Department  continues 
to  believe  that  spendforward  funds 
sh  3uld  not  be  deducted  when 
ca  culating  the  performance  standard. 
Tl  is  deduction  has  led  to  the  current 
sil  uation  in  which  there  are  significant 
an  lounts  of  unspent  money  moving  bom 
01  e  fiscal  year  to  another.  If  not 
re  :tified,  this  will  compoimd  the 
e>  Lreme  pressure  that  will  be  placed  on 
al  Departmental  discretionary  spending 
in  order  4o  meet  the  commitment  toiVIC 
fu  1  funding.  Therefore,  the  final  rule 
re  ains  this  provision  as  proposed.  Any 
fo  )d  funds  backspent  under  section 
2'  6.16(b)(3)(i)  or  converted  to 
ni  tritional  services  and  administration 
(>  SA)  funds  imder  section  246.16(g) 
w  11  continue  to  be  excluded  from  the 
fo  id  grant  for  purposes  of  applying  the 
p<  rformance  standard.  These  two 
re  luctfohs  are  appropriate  in  that  they 
re  lect  food  funds  actually  expended  in 
th  8  current  year,  and  not  merely 
rt  ierved  for  future  use. 


Summary  of  the  Final  Food  Funding 
Formula 

The  foregoing  has  described  the 
decisions  reached  on  the  proposed 
provisions.  To  ensure  that  the  new 
formula  in  this  final  rule  is  fully 
understood,  the  following  describes  the 
allocation  process  and  provides 
simplified  examples  of  the  funding 
process. 

Fair  Share  Allocation  Objective 

The  funding  objective  is  to  give  each 
State  agency  its  fair  share  allocation  of 
funds  to  the  extent  funds  are  available. 
Funds  available  include  funds 
appropriated  for  the  fiscal  year  as  well 
as  unspent  funds  carried  over  from  the 
prior  fiscal  year  that  State  agencies  have 
not  retained  under  spendforward 
authority  as  provided  in  section  246.16 
(b)(3)(ii).  An  example  of  a  simplified  fair 
share  allocation  is  shown  below.  This 
example  assumes  that  available  funds 
total  $5000,  and  the  total  number  of 
income  eligibles  is  1000  persons. 


State  agency 

Eligi- 
bies 
No. 

Fair 
share 
per- 
cent- 
age 

Fair 
share  al- 
location 

A 

B 

200 
500 
300 

20 
50 
30 

$1,000 
2.500 
1,500 

Total  ... 

1,000 

100 

5,000 

Stability  Allocation 

Recpgnizing  that  State  agencies  may 
already  have  participants  on  the 
program  supported  with  the  grant  funds 
each  State  agency  received  in  the  prior 
year,  the  formula  strives  to  protect  this 
service  depending  on  total  funds 
available.  A  stability  allocation  is 
provided  to  protect  prior  year  grant 
levels  contingent  on  availability  of 
funds. 

If  funds  are  not  adequate  to  fully  fund 
prior  year  grants,  all  State  agencies  will 
receive  a  prorata  reduction  from  their 
prior  year  grant  level  commensurate 
with  the  shortfall  of  available  funds.  If 
funds  are  available,  each  State  agency 
would  receive  a  stability  allocation 
equal  to  its  final  authorized  grant  level 
as  of  September  30  of  the  prior  fiscal 
year.  If  funds  are  still  available,  all  State 
agencies  will  receive  an  inflation 
adjustment. 

This  inflation  adjustment  will  reflect 
the  anticipated  rate  of  food  cost 
increases  as  determined  by  the 
Department.  Should  funds  be 
inadequate  to  fully  meet  this 
adjustment,  each  State  agency  will 
receive  an  equal  percent  inflation 
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increase  as  permitted  by  the  amount  of 
funds  available. 

Growth  Allocation 

If  funds  remain  after  the  stability 
allocation,  then  these  funds  are 
provided  for  a  "growth  allocation".  The 
growth  allocation  gives  additional  funds 
to  each  State  agency  which  has  an 
inflation-adjusted  stability  allocation 
which  is  less  than  its  fair  share 
allocation.  The  formula  subtracts  each 


State  agency's  current  year  stability 
allocation  from  its  fair  share  allocation 
to  determine  the  dollar  shortfall.  Each 
State  agency's  shortfall,  as  a  percent  of 
all  State  agency's  shortfalls,  yields  its 
percent  share  of  the  funds  available  for 
the  growth  allocation. 

Example  of  Formula  Allocation  Process 

The  example  below  describes 
allocation  steps  for  stability  and  growth. 
First,  all  State  agencies  have  received  at 


least  their  prior  year  final  grant,  which 
totaled  $4,500.  As  $5,000  is  available  to 
allocate  in  this  case,  funds  are  sufficient 
to  do  both  stability  and  growth 
allocations. 

1.  Stability  Allocation.  All  State 
agencies  receive  an  inflationary 
increase,  based  on  full  inflation,  to  the 
extent  permitted  by  available  funding. 
In  this  example,  available  funding 
permits  the  entire  inflationary  increase: 


State  agency 


A 

B 
C 


Total , 

Funds  remaining=$365 


Fair  share 


$1,000 
2,500 
1,500 


5,000 


Priayear 
final  grant 


$1,100 
2.000 
1.400 


4.500 


Inflation  3% 


33 
60 
42 


135 


StatJiOty 
grant 


$1,133 
2.060 
1.442 


4,635 


2.  Growth  Allocation.  Under  fairshare 
State  agencies  get  a  proportion  of 
remaining  funds  based  on  the  shortfall 


between  their  fair  share  allocation  and 
stability  grant.  In  the  example  below, 
the  $365  available  for  grov*^  funding  is 


shared  by  States  B  and  C  according  to 
their  respective  shortfalls  from  their  fair 
share  allocations. 


State  agency 


A 

B 
C 


Total 

Funds  remeiningKSO 


Fair  share 


$1,000 
2,500 
1,500 


5.000 


StatMlity 
grant 


$1,133 
2.060 
1,442 


4,635 


Shortfall 


NA 

$440 

58 


498 


$$ 


Pet 


NA 
88 

12 


100 


FurxJs  rec'd 


NA 

$322 

43 


365 


Final  grant 


$1,133 
2382 
.1.485 


5.000 


If  any  funds  allocated  in  the  two  steps 
above  cannot  be  used  and  are  declined 
by  one  or  more  State  agencies,  then 
these  funds  are  allocated,  using  the 
method  in  Step  2,  to  the  imder  fair  share 
State  agencies  which  have  the  ability  to 
use  more  funds.  If  all  funds  are  still  not 
distributed,  then  these  remaining  funds 
would  be  allocated  to  State  agencies 
which  have  a  stability  allocation  which 
is  at  or  greater  than  its  fair  share 
allocation.  Each  of  these  State  agencies 
which  can  document  the  need  for 
additional  funds  will  be  eligible  to 
receive  additional  fimds  based  on  the 
difference  between  its  stability 
allocation  level  and  fair  share 
allocation.  State  agencies  closest  to  their 
fair  share  allocation  shall  receive  first 
consideration.  The  Department 
recognizes  that  being  at  or  over  fair 
share  is  a  statistical  definition  that  may 
OT  may  not  accurately  indicate  the 
actual  need  for  funding  to  serve  all 
eligibles  within  that  State.  Therefore, 
over  fair  share  States  must  have  the 
opportunity  to  receive  additional  funds, 
should  the  funding  be  available. 

For  instance,  in  the  example  above. 
State  A  would  be  able  to  receive  funds 
declined  by  State  B  or  C  In  this  way, 


the  precedence  for  funding  will  be  to 
increase  funding  to  under  fair  share 
State  agencies  to  the  extent  possible, 
while  still  allowing  State  agencies  that 
are  over  their  fair  share  level  to  receive 
additional  funds  when  a  documented 
need  for  additional  funds  exists. 
Additionally,  over  fair  share  States  must 
demonstrate  effective  efforts  to  control 
food  package  costs.  All  grants  awarded 
through  this  process  would  become  the 
basis  of  the  following  year's  stability 
allocation. 

List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs— Social 
programs.  Infants  and  children. 
Maternal  and  child  health.  Nutrition 
education,  F*ublic  assistance  programs, 
WIC.  Women. 

Accordingly.  7  CFR  Part  246  is 
amended  as  follows: 

PART  246-SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN. 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  part  246 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1786. 


2.  In  §246.16: 

a.  Paragraphs  (c)(l'),  (c)(3)  and  (e)(2)(i) 
are  revised:  and 

b.  Paragraph  (r)  is  redesignated  as 
paragraph  (p)  and  all  internal  references 
to  the  redesignated  paragraph  are 
revised.  The  revisions  read  as  follows: 

§246.19    Distribution  of  funds. 

•  •        *        *        • 

(c)  Allocation  formula.  •  •  • 
(1)  Use  of  participation  data  in  the 
formula.  Wherever  the  formula  set  forth 
in  paragraphs  (c)(2)  and  (c)(3)  of  this 
section  require  the  use  of  participation 
data,  the  Eiepartment  shall  use 
participation  data  reportml  by  State 
agencies  according  to  §  246.25(b). 

•  »        •        •        • 

(3)  Allocation  of  food  benefit  funds.  In 
any  fiscal  year,  any  amounts  remaining 
from  amoimts  appropriated  for  such 
fiscal  year  and  amounts  appropriated 
fitim  the  preceding  fiscal  year  after 
making  allocations  under  paragraph 
(a)(6)  of  this  section  and  allocations  for 
nutrition  services  and  administration 
(NSA)  as  required  by  paragraph  (c)(2)  of 
this  section  shall  be  made  available  for 
food  costs.  Allocations  to  State  agencies 
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for  food  costs  will  be  determined 
according  to  the  following  procedure: 

(i)  Fair  share  allocation.  (A)  For  each 
State  agency,  establish  a  fair  share 
allocation  which  shall  be  an  amount  of 
funds  proportionate  to  the  State 
agency's  share  of  the  national  aggregate 
population  of  persons  who  are  income 
eligible  to  participate  in  the  Program 
based  on  the  185  percent  of  poverty 
criterion.  The  Department  will 
determine  each  State  agency's 
population  of  pei^ons  categorically 
eligible  for  WIC  which  are  at  or  below 
185%  of  poverty,  through  the  best 
available,  nationally  imiform,  indicators 
as  determined  by  the  Department.  If  the 
Commodity  Supplemental  Food 
Program  (CSFP)  also  operates  in  the  area 
served  by  the  WIC  State  agency,  the 
nimiber  of  participants  in  such  area 
participating  in  the  CSFP  but  otherwise 
eligible  to  participate  in  the  WIC 
Prc^gram,  as  determined  by  FNS,  shall  be 
.deducted  from  the  WIC  State  agency's 
population  of  income  eligible  persons. 

(U)  The  Department  may  adjust  the 
respective  amounts  of  food  funds  that 
would  be  allocated  to  a  State  agency 
which  is  outside  the  48  contiguous 
states  and  the  District  of  Columbia  when 
the  State  agency  can  docimient  that 
economic  conditions  result  in  higher 
food  costs  for  the  State  agency.  Ftior  to 
any  such  adjustment,  the  State  agency 
must  demonstrate  that  it  has 
successfully  implemented  voluntary 
cost  containment  measures,  such  as 
improved  vendor  management 
practices,  participation  in  multi-state 
agency  in&nt  formula  rebate  contracts 
or  other  cost  containment  efforts.  The 
Department  may  use  the  Thrifty  Food 
Plan  amoimts  used  in  the  Food  Stamp 
Program,  or  other  available  data,  to 
formulate  adjustment  factors  for  such 
State  agencies. 

(ii)  Stability  allocation.  If  funds  are 
available,  each  State  agency  shall- 
receive  a  stability  allocation  equal  to  its 
final  authorized  grant  level  as  of 
September  30  of  the  prior  fiscal  year 
plus  a  full  inflation  increase.  The 
inflation  factor  shall  reflect  the 
anticipated  rate  of  food  cost  increases  as 
determined  by  the  Department.  If  funds 
are  not  available  to  provide  all  State 
agencies  with  their  full  stability 
allocation,  all  State  agencies  shall 
receive  a  prorata  reduction  from  their 
full  stability  allocation  as  required  by 
the  short  fall  of  available  funds. 

(iii)  Gmwth  allocation.  (A)  If 
additional  funds  remain  available  after 
the  allocation  of  funds  under  (c](3)(ii)  of 
this  section,  each  State  agency  which 
has  a  stability  allocation,  as  calculated 
in  paragraph  (c)(3)(ii)  of  this  section, 
which  is  less  than  its  fair  share 
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dlocation  shall  receive  additional  funds 
Msed  on  the  difference  between  its 
stability  allocation  and  fair  share 
allocation.  Each  State  agency's 
difiierence  shall  be  divided  by  the  total 
of  the  differences  for  all  such  State 
agencies,  to  determine  the  percent  share 
pf  the  available  growth  funds  each  State 
agency  shall  receive.  In  the  event  a  State 
agency  declines  any  of  its  allocation  in 
)>aragraph  (c)(3)(ii)  of  this  section  or  this 
jaragraph,  the  funds  declined  shall  be 
dlocated  to  the  remaining  State 
igencies  which  are  still  under  their  fair 
ihare. 

(B)  In  the  event  funds  still  remain 
ifter  completing  the  distribution  in 
paragraph  (c)(3)(iii)(A)  of  this  section, 
hese  fimds  shall  be  allocated  to  all 
State  agencies  including  those  with  a 
stability  allocation  at.  or  greater  than, 
their  fair  share  allocation.  Each  State 
agency  which  can  document  the  need 
tor  additional  fimds  shall  receive 
additional  funds  based  on  the  difference 
>etween  its  prior  year  grant  level  and  its 
air  share  allocation.  State  agencies 
:losest  to  their  fair  share  edlocation  shall 
leceive  first  consideration. 

(iv)  Migrant  services.  At  least  '/lo  of 
3ne  percent  of  appropriated  funds  for 
5ach  fiscal  year  shall  be  available  first 
:o  assure  service  to  eligible  members  of 
nigrant  populations.  For  those  State 
Igencies  serving  migrants,  a  portion  of 
[he  grant  shall  be  designated  to  each 
State  agency  for  service  to  members  of 
nigrant  populations  based  on  that  State 
igency's  prior  year  reported  migrant 
)articipation.  The  national  aggregate 
unoimt  made  available  first  for  this 
jurpose  shall  equal  ^Ao  of  one  percent 
)f  all  funds  appropriated  each  year  for 
the  Program. 

(v)  Special  provisions  forjndian  State 
agencies.  The  Department  may  choose 
to  adjust  the  allocations  and/or  eligibles 
data  among  Indian  State  agencies,  or 
imong  Indian  State  agencies  and  the 
geographic  State  agencies  in  which  they 
ire  located  when  eligibles  data  for  the 
State  agencies'  population  is  determined 
o  not  fairly  represent  the  population  to 
}e  served.  Such  allocations  may  be 
redistributed  from  one  State  agency  to 
another,  based  on  negotiated  agreements 
among  the  affected  State  agencies 
approved  by  FNS. 

*  «        *        * 

(e)  Recovery  and  reallocation  of 
funds. 

•  •        «        * 

(2)  Performance  standards.  •  •  • 
(i)  The  amount  allocated  to  any  State 
agency  for  food  benefits  in  the  current 
fiscal  year  shall  be  reduced  if  such  State 
agency's  food  expenditiires  for  the 
preceding  fiscal  year  do  not  equal  or 
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exceed  96  percent  of  the  amount 
allocated  to  the  State  agency  for  such 
costs  for  fiscal  year  1995  and  fiscal  year 
1996  and  97  percent  for  fiscal  year  1997 
and  beyond.  Such  reduction  shall  equal 
the  difference  between  the  State 
agency's  preceding  year  food 
expenditiues  and  the  performance 
expenditiue  standard  amoimt.  For 
purposes  of  determining  the  amount  of 
such  reduction,  the  amount  allocate  to 
the  State  agency  for  food  benefit  for  the 
preceding  fiscal  year  shall  not  include 
food  funds  expended  for  food  costs 
inciured  under  the  spendback  provision 
in  paragraph  (b)(3)(i)  of  this  section  or 
conversion  authority  in  paragraph  (g)  of 
this  section.  Temporary  waivers  of  the 
performance  standard  may  be  granted  at 
the  discretion  of  the  Department. 
•        *        •        *        • 

Dated:  September  30, 1994. 
Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
(PR  Doc.  94-24673  Filed  10  4  04;  11:08  am] 
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Agricultural  Mariceting  Service 

7CFRPart906 

[Docket  No.  FV94-e06-2FR] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Revision  of  Special  Purpose 
Exemption  Provisions 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
administrative  rules  and  regulations  in 
effect  under  the  Texas  citrus  marketing 
order.  The  revision  eliminates  the 
provision  which  exempts  fruit  handled 
for  home  use  bom  the  order's  grade, 
size,. pack,  container,  inspection  and 
assessment  requirements.  This  rule  will 
help  prevent  unauthorized  shipments  of 
uninspected  citrus  from  being  shipped 
out  of  the  production  area.  Individuals 
will  continue  to  be  able  to  handle  up  to 
400  pounds  of  citrus  per  day  exempt 
from  order  requirements  which  should 
be  sufficient  for  fruit  purchased  for 
home  use. 

EFFECTIVE  DATE:  November  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  Garza,  McAllen  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1313  East  Hackberry, 
McAllen,  Texas  78501,  telephone:  (210) 
682-2833;  or  Charles  L.  Rush,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 


Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  690- 
3670. 

SUPPt-EMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  906  (7  CFR 
part  906]  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas, 
hereinafter  referred  to  as  the  order.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  [7  U.S.C  601-674],  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  final  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcikble  conflict  with 
this  rule. 

The  Act  provides  that  administrative- 
proceedings  must  be  exhausted  before 
piuties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursiiant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibifity  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  15  handlers 
of  oranges  and  grapefi\ut  regulated 


under  the  order  each  season  and 
approximately  750  orange  and 
grapefrxut  producers  in  Texas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  §  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Section  906.40  of  the  order  authorizes 
the  establishment  of  grade,  size,  quality, 
maturity,  pack  and  container 
requirements  for  fr^sh  shipments  of 
Texas  oranges  and  grapefruit.  Whenever 
such  requirements  are  in  effect,  oranges 
and  grapefruit  are  required  to  be 
inspected  and  certified  as  meeting 
applicable  standards  in  accordance  with 
§  906.45  of  the  order.  The  program  is 
financed  through  handler  assessments, 
established  pursuant  to  §  906.34. 

The  order  provides,  in  §  9C6.42.  that 
regulations  issued  under  §§  906.34, 
906.40,  and  906.45  may  be  modified, 
suspended  or  terminated  to  facilitate  the, 
handling  of  citrus  frnit  for  certain 
purposes.  Under  this  authority. 
§  906.120  of  the  order's  rules  and 
regulations  provides  that  oranges  and 
grapefroiit  may  be  handled  for  relief, 
charity  or  home  use  exempt  bom  order 
requirements.  Handlers  desiring  to 
utilize  this  exemption  are  required  to 
apply  to  the  Texas  Valley  Citrus 
Committee  (committee),  the  agency 
established  to  administer  the  order 
locally.  In  making  an  application,  the 
handler  is  required  to  submit 
information  such  as  the  quantity  of  fruit 
to  be  handled  under  the  exemption  and 
its  intended  destination.  Based  on  the 
information  provided,  the  committee 
determines  whether  to  approve  the 
application  and  issue  the  handle  a 
certificate  of  privilege. 

The  committee  met  on  May  10. 1994, 
and  unanimously  recommended 
revising  paragraph  (c)(1)  of  §  906.120  by 
deleting  "home  use"  from  the  provision 
which  allows  fruit  to  be  handled  exempt 
from  regulation.  Current  regiilations 
allow  for  an  unhmited  amount  of  fruit 
to  be  shipped  for  home  use  (not  for 
resale)  exempt  from  all  marketing  order 
requirements.  The  committee 
recommended  this  amendment  to 
reduce  the  potential  for  abuse  of  the 
home  use  exemption.  The  committee 
has  had  difficulty  in  verifying  the  final 
disposition  of  exempted  fruit. 

This  final  rule  revises  §  906.120(c)(1) 
by  deleting  the  phrase  "home  use".  The 
committee  expressed  concern  that  bulk 
loads  of  uninspected  fruit  may  enter 
fresh,  commercial  markets  and  prove 


detrimental  to  producer  returns  if  the 
exemption  is  not  removed. 

Other  exemptions  from  order 
requirements  remain  unchanged.  Under 
paragraph  (a)  of  §  906.120,  individuals 
will  continue  to  be  able  to  handle  up  to 
400  pounds  of  citrus  per  day  exempt 
from  order  requirements.  The  committee 
believes  that  this  minimum  quantity 
exemption  is  sufficient  to  cover  fruit 
purchased  for  home  use  and  not  for 
resale.  Thus,  it  is  not  expected  that  this 
action  will  adversely  impact  those 
persons  who  purchase  Texas  oranges 
and  grapefruit  directly  from  handlers  for 
their  own  use. 

A  proposed  rule  concerning  this 
revision  was  issued  on  July  21, 1994. 
and  published  in  the  Federal  Register 
on  July  27.  1994,  [59  FR  38138).  That 
rule  provided  a  30-day  comment  period 
which  ended  August  26.  1994.  No 
comments  were  received. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  number 
0581-0068  for  Texas  oranges  and 
grapefruit. 

This  rule  reduces  the  reporting 
burden  on  approximately  6  handle.'^  of 
oranges  and  grapefruit  who  have  been 
completing  the  Special  Purpose 
Shipments  Form  (AppUcation  for 
fundraiser-si>ecialty  pack),  taking  ab6ut 
5  minutes  to  complete  each  report. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Afterconsideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements  and 
orders,  Oranges.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  906  is  amended  as 
follows: 

PART  90&-ORANQES  AND 
GRAPEFRUrr  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
P3rt  906  continues  to  read  as  follows: 
Authority:  7  U  S.C  601-674. 
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2.  Section  906.120  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)(1)  to  read  as  follows:' 

1908.120   Fruit  exempt  from  regulation. 

(a)  •  •  • 

(b)  •    •  • 

(c)  Special  purpose  shipments  and 
safeguards. 

(1)  Fruit  may  be  handled  for  relief  or 
charity  exempt  from  the  requirements  of 
§§  906.34, 906.40,  and  906.45  and  the 
regulations  issued  thereunder  Provided, 
That  the  fruit  shall  not  be  offered  for 
resale,  and  the  handler  submits,  prior  to 
any  such  handling,  an  application  to  the 
committee  on  forms  provided  by  the 
committee.  •  *  • 
•        •        •        •        * 

^Dated:  October  3, 1994. 
Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc  94-24776  Filed  10-5-94;  8:45  am] 
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FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

12CFRPart304 
FUN  3064  AB33 

Fo^ms,  Instructions,  and  Reports 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Final  rescission  of  rule. 

summary:  On  April  S,  1994.  the  FDIC 
published  for  comment  a  proposal  to 
rescind  a  section  of  its  regulations  on 
notification  of  rapid  growth.  The  FDIC 
is  publishing  herewith  a  final  rule  to 
rescind  this  section. 

The  section,  known  as  the  "rapid 
growth  rule,"  currently  requires  all 
insiu^  banks,  with  the  exception  of 
insured  bankers'  banks,  to  give  the  FDIC 
prior  notice  of  planned  rapid  growth  as 
a  result  of  any  "special  funding  plan  or 
arrangement."  For  purposes  of  this 
requirement,  such  a  funding  plan  is  any 
effort  to  increase  the  assets  of  a  bank 
through  the  solicitation  and  acceptance 
of  fully  insured  deposits  obtained  from 
or  through  the  mediation  of  brokers  or 
affiliates  (which  would  include  insiu^ 
brokered  deposits);  the  soUcitation  of 
fully  insured  deposits  outside  a  bank's 
normal  trade  area;  or  secured 
borrowings,  including  repurchase 
agreements. 

This  rescission  is  intended  to  lessen 
the  regulatory  burden  on  banks  which 
are  currently  also  required  to  comply 
with  the  FDIC's  brokered  deposit 
regulation  and  the  prompt  corrective 
action  rule,  both  of  which  were 
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designed  in  part  to  address  the  same 
risks  resulting  from  rapid  growth. 

EFFECTIVE  DATE:  November  7, 1994. 

■OR  FURTHER  INFORMATION  CONTACT: 
IVilliam  G.  Hrindac,  Examination 
Speciahst,  (202)  898-6892,  Division  of 
Supervision,  FDIC.  550  17th  Street  NW.. 
Washington,  DC  20429,  or  Adrienne 
George,  Attorney,  (202)  898-3859,  Legal 
Division,  FDIC,  550  17th  Street  NW., 
Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

Background 

Although  rapid  growth  is  not 
aecessarily  an  indicator  of  imsafe  or 

sound  banking  practices,  and  many 
lanks  have  been  able  to  manage  rapid 

iwth  safely,  rapid  growth  does 
resent  special  risks  to  a  bank  (and  to 
e  FDIC's  insurance  fund).  Because 
these  risks  warrant  special  monitoring, 
the  FDIC  adopted  a  rule  requiring 
advance  notice  to  the  FDIC  of  planned 
rapid  growth.  That  provision  of  the 
FDIC's  regulations,  12  CFR  304.6, 
known  as  "the  rapid  growth  rule,"  states 
that  an  insured  bank  may  not  undertake 
any  special  funding  plan  or  arrangement 
designed  to  increase  its  assets  by  more 
than  7.5  percent  during  any  consecutive 
three-month  period  without  first 
notifying  the  appropriate  FDIC  regional 
director  for  supervision  in  writing  at 
least  30  days  before  the  implementation 
of  the  special  funding  plan  or 
arrangement.  A  special  funding  plan  or 
arrangement  is  defined  as  any  effort  to 
increase  the  assets  of  a  bank  through  (1) 
the  solicitation  and  acceptance  of  fully 
insured  deposits  obtained  fit)m  or 
through  the  mediation  of  brokers  or 
affiliates  (which  would  include  insured 
brokered  deposits),  (2)  the  soUcitation  of 
fully  insured  deposits  outside  a  bank's 
normal  trade  area  (depending  upon  the 
circimistances,  these  may  be  insured 
brokered  deposits)  or  (3)  secured 
borrowings,  including  repurchase 
agreements. 

In  regulating  rapid  growth,  the  rapid 
growth  rule  in  part  overlaps  both  the 
FDIC's  brokered  deposit  regulation,  12 
CFR  337.6,  and  its  prompt  corrective 
action  regulation,  12  CFR  308.200  et 
seq.  and  325.101  et  seq.  With  the 
rescission  of  the  rapid  growth  rule,  the 
brokered  deposit  and  prompt  corrective 
action  regulations  are  now  the  principal 
means  by  which  rapid  growth  will  be 
regulated.  In  deciding  whether  to 
rescind  the  rapid  growth  rule,  the  FDIC 
examined  the  rationale  and  history 
behind  all  three  regulations,  to  see  if  the 
FDIC's  safety-and-soundness  concerns 
will  be  satisfied  without  the  rapid 
growth  rule. 
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The  rapid  growth  rule,  adopted  in 
1990,  replaced  a  regulation  that  caUed 
for  the  reporting  of  fully  insured 
brokered  deposits  and  fully  insured 
deposits  placed  directly  by  other 
depository  institutions.  In  the  preamble 
to  the  proposed  rapid  growth  nile.  the 
FDIC  stated  that  its  intention  was  to 
broaden  the  prior  regulation's  focus 
from  brokered  deposits  to  other  funding 
of  rapid  growth,  including  brokered 
deposits: 

Since  a  bank  may  obtain  its  funding  from 
a  variety  of  sources  in  addition  to  brokered 
deposits,  the  FDIC  believes  tliat  any  efibit  to 
monitor  and  control  rapid  growth  in  insured 
banks  should  not  focus  solely  or  even 
principally  on  brokered  deposits.  Instead,  the 
focus  should  be  on  rapid  growth  per  se  as  an 
indication  of  the  need  for  close  monitoring 
and  supervisory  oversight. 

54  FR  13693,  April  5, 1989.  The 
proposed  rapid  growth  rule  stated  that 

An  insured  bank  may  not  undertake  any. 
special  funding  plan  or  arrangement 
designed  to  increase  its  assets  by  more  than 
nine  percent  during  any  consecutive  three- 
month  period  without  first  notifying  the 
appropriate  FDIC  regional  director  for 
supervision  in  writing  at  least  30  days  in 
advance  of  the  implementation  of  the  special 
fonding  plan  or  arrangement.  For  purposes  of 
this  requirement,  a  special  funding  plan  or 
arrangement  is  any  effort  to  rapidly  increase 
the  assets  of  the  bank  by  any  means. 

Id.  at  13695.  The  final  rule  changed  the 
9  percent  to  7.5  percent,  making  the  rule 
more  stringent  in  that  respect,  but  it 
narrowed  the  scope  of  the  rule  by 
making  the  notice  necessary  only  if 
there  was  7.5  percent  growth  resulting 
from  one  or  more  of  the  following 
activities:  (1)  The  solicitation  and 
acceptance  of  fully  insiued  deposits 
obtained  from  or  through  the  mediation 
of  brokers  or  affiliates  (which  would 
include  insured  brokered  deposits);  (2) 
the  solicitation  of  fully  insured  deposits 
outside  a  bank's  normal  trade  area  (this 
category  would  also  include  some 
insured  brokered  deposits);  or  (3) 
secured  borrowings,  including 
repurchase  agreements.  Thus,  while  it  is 
not  the  sole  aim  of  the  rapid  growth  rule 
to  cxirb  the  rapid  growth  that  may  result 
from  the  acceptance  of  brokered 
deposits,  controlling  a  bank's 
acceptance  of  brokered  deposits  is  one 
of  the  primary  aims  of  that  rule. 

Although  the  rapid  growth  rule  was 
not  mandated  by  any  statute,  the  history 
of  the  present  brokered  deposit 
regulation  involves  two  statutes,  the 
Financial  Institutions  Reform,  Recovery* , 
and  Enforcement  Act  of  1989  (FIRREA) 
and  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICLA).  In  1989,  FIRREA  amended  the 
Federal  Deposit  Insurance  Act  (FDI  Act), 


prohibiting  an  undercapitalized 
institution  from  accepting  funds 
obtaiijed,  directly  or  indirectly,  by  or 
through  any  deposit  broker  for  deposit 
into  one  or  more  deposit  accounts 
except  upon  specific  application  to,  and 
waiver  of  the  prohibition  by.  the  FDIC. 
Section  224  of  FIRREA,  adding  section 
29  to  the  FDI  Act,  12  U.S.C.  1831f.  In 
addition  to  deposits  obtained  through 
the  mediation  of  third-party  brokers,  the 
definition  of  "brokered  deposits" 
included  deposits  on  which  an 
institution  offers  or  has  agreed  to  pay 
rates  of  interest  that  are  "significantly" 
higher  than  the  prevailing  rates  of 
interest  offered  by  other  depository 
institutions  with  the  same  type  of 
charter  in  the  first  institution's  normal 
market  area. 

Two  years  later,  the  FDI  Act  was 
amended  again.  This  time.  FDICIA 
rewrote  section  29  of  the  Act  to  restrict 
the  acceptance  of  brokered  deposits  by 
certain  institutions  on  the  basis  of  their 
capital  levels.  Section  301  of  FDICIA. 
amending  section  29  of  the  FDI  Act  and 
adding  section  29A  thereto.  12  U.S.C. 
1831f.  1831f-l.  According  to  FDICL\ 
and  the  brokered  deposit  regulation 
implementing  it.  12  CFR  337.6, 
undercapitalized  institutions  may  not 
accept  brokered  deposits  at  all.  and 
adequately  capitahzed  institutions  must 
obtain  a  waiver  from  the  FDIC  before 
they  can  accept  brokered  deposits. 
Further.  FDICIA  limits  the  interest  rates 
which  adequately  capitalized 
institutions  can  pay  on  brokered 
deposits.  Well-capitalized  insured 
depository  institutions,  however,  can 
accept,  renew  or  roll  over  brokered 
deposits  without  first  obtaining  a  waiver 
&x)m  the  FDIC,  and  without  being 
limited  in  the  interest  rates  they  can 
pay- 
In  addition  to  these  restrictions  on 
brokered  deposits.  FDICL\  also 
established  a  comprehensive  regulatory 
scheme  for  insured  depository 
institutions  based  on  their  capital  levels. 
Section  131  of  FDIQA,  adding  section 
38  to  the  FDI  Act.  12  U.S.C.  1831o. 
Under  the  "prompt  corrective  action" 
provisions  of  FDICLA,  the  statute  places 
severe  constraints  on  what 
undercapitalized  institutions  can  do, 
including  severe  restrictions  on  asset 
growth.  As  explained  in  the  regulation 
which  implements  section  131  of 
FDICL\.  12  CFR  308.200  et  seq.  and 
325.101  et  seq.,  and  which  took  effect 
on  IDecember  19. 1992.  as  soon  as  a  bank 
receives  notice,  or  is  deemed  to  have 
received  notice,  that  it  is 
undercapitalized,  significantly 
undercapitalized,  or  critically 
undercapitalized,  the  bank  must  restrict 
the  growth  of  its  assets  as  set  forth  in 


section  38(e)(3)  of  the  FDI  Act.  That 
section  of  the  Act  states  that  an 
undercapitalized  insiued  depository 
institution  shall  not  permit  its  average 
total  assets  during  any  calendar  quarter 
to  exceed  its  average  total  assets  during 
the  preceding  calendar  quarter  unless: 
(1)  The  appropriate  Federal  banking 
agency  has  accepted  the  institution's 
capital  restoration  plan;  (2)  any  increase 
in  total  assets  is  consistent  with  the 
plan:  and  (3)  the  institution's  ratio  of 
tangible  equity  to  assets  increases 
during  the  calendar  quarter  at  a  rate 
sufficient  to  enable  the  institution  to 
become  adequately  capitahzed  within  a 
reasonable  time.  12  U.S.C.  1831o(e)(3). 

In  view  of  the  above  statutes  and 
regulations,  the  FDIC  considered     ^ 
whether  there  was  a  continuing  need  for 
the  rapid  growth  rule.  Under  the  rule, 
the  FDIC,  upon  being  informed  by  a 
bank  that  it  is  about  to  undergo  rapid 
growth,  can  engage  the  institution  in  a 
dialogue  as  to  whether  such  growth 
would  be  prudent  and  should  be 
pursued.  Under  the  brokered  deposit 
and  prompt  corrective  action 
regulations,  restrictions  on  brokered 
deposits  and  rapid  growth  attach 
automatically  to  certain  banks  having  an 
insufficient  capital  level.  Thus,  although 
the  rapid  growth  rule  operates 
somewhat  differently  from  the  brokered 
deposit  and  prompt  corrective  action 
regulations,  the  FDIC  felt  that  the  rapid 
growth  rule  is  no  longer  necessary  given 
the  existence  of  those  other  two 
regulations.  For  this  reason,  the  FDIC 
proposed  (59  FR  15869.  April  5. 1994) 
that  the  rapid  growth  rule  be  rescinded. 
This  action  would  ease  the  regulatory 
burden  on  those  institutions  now 
subject  to  all  three  rules. 

While  the  rapid  growth  rule  overlaps 
the  brokered  deposit  regulation  and  the 
prompt  corrective  action  regulation,  this 
overlap  is  only  partial.  For  instance, 
rescinding  the  rapid  growth  rule  would 
mean  that  an  insured  bank  would  no 
longer  have  to  notify  the  FDIC  before  it 
either  solicited  fully  insured  deposits 
outside  its  normal  trade  area,  or  when 
it  acquired  secured  borrowings, 
including  repurchase  agreements,  if  one 
or  a  combinatiorl  of  both  of  these 
activities  were  designed  to  increase  the 
bank's  assets  by  more  than  7.5  percent 
during  any  consecutive  three-month 
period.  And  while  a  well-capitalized 
bank  planning  to  accept  brokered 
deposits  on  a  large  scale  would  no 
longer  have  to  inform  the  FDIC  of  this 
fact  in  advance  once  the  rapid  growth 
rule  is  rescinded,  that  bank  still  must 
report  the  amount  of  brokered  money  it 
has  accepted  after  the  fact  in  its 
quarterly  Report  of  Condition  and 
Income  ("Call  Report").  Also,  deposit 


brokers  must  continue  to  register  with 
the  FDIC.  and.  if  requested,  could  be 
required  to  provide  data  on  the  extent 
of  a  given  bank's  brokered  deposit 
activities,  under  the  brokered  deposit 
regulation.  With  rescission  of  the  rapid 
growth  rule,  some  of  the  rapid  growth 
resulting  from  rapid  growth  rule 
activities  will  continue  to  be  detected  by 
the  FDIC's  Growth  Monitoring  System  (a 
system  administered  by  the  FDIC's 
Division  of  Supervision  which  idenUfies 
rapid  growth  over  a  single  quarter  in 
assets  or  loans  and  long-term  securities 
and  any  related  deterioration  in  key 
performance  ratios),  some  rapid  growth 
will  be  controlled  or  prohibited  by  the 
brokered  deposit  rule,  and  some  will  be 
prohibited  by  the  regulation  on  prompt 
corrective  action,  but  a  small  part  of 
rapid  growth  might  not  be  controlled  or 
detected  at  all.  Thus,  comment  was 
sought  on  whether  the  rescission  of  the 
rapid  growth  rule  would  create  a 
regulatory  gap  that  would  have  harmful 
effects  on  banking. 

Public  Comment 

The  FDIC  received  only  four  conunent 
letters  on  the  proposal,  three  from 
banking  trade  associations  and  one  from 
the  parent  company  of  several  insured 
banks.  All  four  comment  letters 
enthusiastically  supported  the 
rescission  of  the  rapid  growth  rule. 

One  commenter  acknowledged  that 
the  rescission  would  create  a  regulatory- 
gap — in  that  neither  the  brokered 
deposit  rule  nor  the  prompt  corrective 
action  rule  limits  the  activities  of  well- 
capitalized  institutions— but  the  same 
commenter  believed  that  this  gap  would 
not  pose  a  sigiuficant  supervisory  risk 
due  to  the  FDIC's  system  of  Call  Reports 
and  its  Growth  Monitoring  System,  A 
second  commenter  echoed  these 
sentiments,  adding  that  rescission 
would  reduce  an  unnecessary  regulatory 
burden.  The  third  commenter  opined 
that  rescission  of  the  rapid  grouth  rule 
would  have  no  negative  impact  on  the 
banking  system;  on  the  contrary, 
rescission  would  remove  uimecessar>- 
reporting  burdens  and  marketing 
restrictions.  The  fourth  commenter 
added  that,  given  the  trend  toward 
co.nsolidalion  in  the  banking  industry, 
most  institutions  will  soon  be  so  big  that 
fewer  and  fewer^f  them  will  ever 
achieve  the  percentage  of  rapid  growth 
necessary  to  trigger  the  rapid  growth 
rule. 

After  considering  these  conoments  and 
staff  analysis  of  the  issues  noted  above, 
the  FDIC  has  decided  to  rescind  the 
rapid  growth  rule.  (In  rescinding  the 
rapid  growth  rule.  12  CFR  304.6.  the 
FDIC  will  also  rescind  the  fine  on  the 
table  in  12  CFR  304  7.  which  pertains  to 
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the  0£Bce  of  Management  and  Budget's 
Control  Number  fat  the  rapid  growth 
rule.) 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  the  rapid  growth  rule, 
which  consists  of  the  required  written 
notice  of  rapid  growth,  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
3064-0074.  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
The  ourent  estimate  of  annual  reporting 
burden  for  the  collection  of  information 
in  this  regulation  is  1,625  burden  hours. 
Rescission  of  the  rapid  growth  rule  will 
result  in  a  saving  of  1,625  burden  hours 
a  year. 

Regulatory  Flexibility  Act 

The  FDIC's  Board  of  Directors  has 
concluded  that  the  final  rule  will  not 
impose  a  significant  economic  hardship 
on  small  institutions.  The  rule  does  not 
establish  any  recordkeeping  or  reporting 
requirements  that  necessitate  the 
.expertise  of  specialized  accountants, 
lawyers  or  managers.  The  rule  would,  in 
fact,  reduce  the  reporting  reqmrements 
to  which  banks  are  presently  subject. 
Rescinding  the  rapid  growth  rule  will 
afford  some  insiired  banks  the 
opportunity  to  conduct  activities 
previously  prohibited  unless  notice 
were  given  in  accordance  with  the  rule 
(for  instance,  the  solicitation  of  fully 
insured  deposits  outside  a  bank's 
normal  trade  area,  or  the  acquisition  of 
secured  borrowings,  including 
repurchase  agreements,  such  5iat  one  or 
a  combination  of  both  activities  were 
designed  to  increase  the  bank's  assets  by 
more  than  7.5  percent  during  any 
consecutive  three-month  period). 
,        The  FDIC's  Board  of  Directors 
therefore  certifies  pursuant  to  section 
605  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605)  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

List  of  Subjects  in  12  CFR  Part  304 

Bank  deposit  insiuance.  Banks, 
banking,  Freedom  of  information, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  Part  304  of  chapter 
III  of  title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  304— FORMS.  INSTRUCTIONS 
AND  REPORTS 

1.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 


AUdMrity:  5  U.S.C  552;  12  U.S.C  1817, 
1818, 1819, 1620:  Public  Law  102-242.  IDS 
Stat.  2251  (12  U.S.C  1817  note). 

§  304.0    [Removed  and  reserved] 

2.  Section  304.6  is  removed  and 
reserved. 

§304.7   [Amended] 

3.  In  §  304.7,  the  entry  in  the  table  for 
§  304.6  is  removed. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.  this  27th  day  of 
September,  1994. 

Federal  Deposit  Insurance  Corporation 
Robert  E.  Fddman, 
Acting  Executive  Secretary. 
[PR  Doc.  94-24606  Filed  10-5-94:  8  45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  91  N-d84H] 
RtN  0905^008 

Food  Labeling:  Nutrient  Content 
Claims,  Definition  of  Tefm:  HMithy; 
Correction 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
fiinal  rule  that  appeared  in  the  Federal 
Register  of  May  10, 1994  (59  FR  24232). 
The  document  amended  the  food 
labeling  regulations  to  establish  a 
definition  for  the  term  "healthy"  and 
provide  for  its  use  on  the  food  label 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  The  dociunent  was 
published  with  some  typographical  and 
editorial  errors.  This  document  corrects 
those  errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  B.  Satchell,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5099. 

In  FR  Doc.  94-11140,  appearing  on 
page  24232  in  the  Federal  Register  of 
Tuesday,  May  10, 1994,  the  following 
corrections  are  made: 

1.  On  page  24242,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  sixth 
line,  the  word  "require"  is  corrected  to 
read  "provide". 

2.  On  page  24247,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  first  line,  the  words  "cost-benefit 


for"  are  corrected  to  read  "cost-benefit 
analysis  for",  and  in  the  second  line,  the 
words  "regulations  in  January  1993," 
are  corrected  to  read  "regulations 
published  in  the  Federal  Register  of 
January  6, 1993,". 

§101.65   [Corrected] 

3.  On  page  24249,  in  §  101.65  Implied 
nutrient  content  claims  and  related 
label  statements,  in  the  first  column,  in 
paragraph  (d)(2)(ii)(A),  in  the  seventh 
Une,  and  in  the  second  colunui,  in  the 
sixth  line  of  paragraphs  (d)(2)(ii)(C)(l) 
and  (d)(3)(ii)(A),  and  in  the  third 
column,  in  paragraph  (d)(3](ii](C;(I},  i. 
the  sixth  line,  the  words  "consumed, 
per  labeled"  are  corrected  to  read 
"consiuned,  and  per  labeled";  and  in 
the  second  column,  in  paragraph 
(d)(2)(iv),  in  the  sixth  line,  and  in  the 
third  column,  in  paragraph  (d)(3)(iii), 
beginning  in  the  third  line,  the  words  ", 
per  labeled  serving"  are  removed. 

Dated:  September  29, 1994. 
William  ICHabbard. 
Interim  Deputy  Commissioner  for  Policy. 
[FR  Doc  94-24827  Filed  10-5-94;  8:45  am] 

BtLUNQ  CODE  4t«0-ei-p 


21  CFR  Part  510 

New  Animal  Drugs;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
AdministraticHi  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  for  13  new  animal 
drug  applications  (NADA's)  &om 
Central  Soya  Co.,  Inc.,  to  Premiere  Agri 
Technologies,  Inc. 

EFFECTIVE  DATE:  October  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville.  MD  20855,  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  CenU^al 
Soya  Co.,  tac.,  P.  O.  Box  1400,  Fort 
Wayne,  IN  46801-1400,  has  informed 
FDA  that  it  has  transferred  ownership 
of,  and  all  rights  and  interests  in, 
approved  NADA  91-582  (Tylosin)  to 
Premiere  Agri  Technologies,  Inc.,  P.O. 
Box  2508,  Fort  Wayne,  IN  46801-2508. 

Included  in  the  sale  were  all  of  the 
assets  of  the  following  wholly-owned 
subsidiaries  or  divisions  of  Central  Soya 
Co.,  Inc.;  these  subsidiaries  will 
continue  to  operate  under  their  current 
sponsor  name  and  drug  labeler  code: 


NADA  Number 


Drug 


48-480 

65-256 
107-957 
108-484 
110-045 

110-439 
118-877 
128-411 
131-956 
132-448 
133-490 
140-S42 


Sponsor 


Chlortetracycline peed  Specialties  Co.,  Inc.,  1877  NE.  SSth  Ave.,  Des  Moines. 

?!Jl?*^'^  ttyclrochkxide Feed  Sp^alties  Co.,  Inc. 

Ty^in  and  sulfamemazine  _ ^,.„ Feed  SpeciaWes  Co..  Inc  * 

■  tS'"        ^""^"'e"^^*™'  Feed  Spec^lties  Co..  Inc. 

''^'" ~ " — •  Good-Life.  Division  of  Central  Soya  Co..  Inc.,  Good-Lite  Dr 

Hvomnvrin  R  ^'^^  ^^  ^^'  Effingham.  IL  62401 

Kr^^&!.: ■ • ^^  Specialties  Co.,  Inc.  '  ' 

Pyraritel  tertrale Feed  Specialties  Co.  Inc. 

S  oc!n  !^  ^'"amettiazine  „.„..„_ Good-Ufe.  Div.skjn  of  Central  Soya  Co.,  Ire. 

SSr^lS  ^"^^"^  • MAC-PAGE.  Inc..  1600  S.  Wilson^AvV^^ '[Sn.  NC  28334 

p!r^S^^ ■ •■• •• ^^^  Specialties  Co.,  Inc. 

Pyrantel  tartrate „„...„. MAC-^AGE.  Inc. 

HygromycnB : MAC-PAGE,  Inc 


Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)(1) 
and  (c)(2).  The  sponsor  labeler  code  of 
Central  Soya  Co.,  Inc.  is  being  retained 
as  the  labeler  code  for  the  new 
company. 

List  of  Sul^ts  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Aiithoritjr:  Sees.  201,  301.  501.  502, 503, 
512,  701,  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331,  351.  352, 
353,  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Central  Soya  Co.,  Inc.," 
and  by  alphabetically  adding  a  new 
entry  for  "Premiere  Agri  Technologies, 
Inc.,"  and  in  the  table  in  paragraph 
(c)(2)  in  the  entry  for  "012286"  by 
revising  the  sponsor  name  and  address 
to  read  as  follows:  j 

$510,600    Names,  eddresees,  and  dnig 
latMler  codes  of  sponsors  of  approved 
applications. 

*        «        «        *        • 

(c)  *  •  • 

(!)••• 


Firm  name  and  address      Drug  labeler  code 


Premiere  Agri  Tech- 
nologies. Inc..  P.O. 
Box  2508,  Fort  Wayne, 
IN  46801-2508 012286 


Firm  name  and  address      Drug  lat)eler  code 


(2)** 


Drug  latseler  _  _,    ^ 

Lyjg  Firm  name  and  address 


012286  Premiere  Agri  Technologies, 
Inc.,  P.O.  Box  2508,  Fort 
Wayne,  IN  46801-2508. 


Dated:  September  28, 1994. 
Robert  C.  Livingston, 
Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
IFR  Doc.  94-24749  Filed  10-5-94;  8:45  am) 
BILLING  CODE  41«0-0t-F 


2lCFRPartS20 

Oral  Dosage  Form  New  Anhnal  Drugs; 
PeniciHfn  G  Potassium  in  Turlcey 
Drinking  Water;  Correction. 

AGENCY:  Food  and  Drue  Administration. 
HHS. 

ACTION:  Final  rule;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDj\)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  18, 1994  (59  FR 
42493).  The  document  amended  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  apphcation  (ANADA)  filed  by  1.  D. 
Russell  Co.  Laboratories.  The  document 
was  published  with  an  incorrect  office 
name  for  Richard  H.  Teske  who  signed 
the  document  for  FDA.  This  document 
corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27).  Food  and  Drug 


Administration.  5600  Fishers  Lane, 
Rockville,  MD  20879,  301-443-2994. 

In  FR  Doc.  94-20260,  appearing  on 
page  42493  in  the  Federal  Register  of 
Thursday,  August  18, 1994,  the 
following  correction  is  made: 

On  page  42493,  in  the  second  column. 
the  office  name  "Pre-market 
Surveillance  and  Compliance"  is 
corrected  to  read  "Pro-market  Review". 

Dated:  September  29. 1994. 
Richard  H.  Teske, 

Deputy  Director.  Pre-market  Revie*%;  Center 
for  Veterinary  Medicine. 
IFR  Doc.  94-24826  Filed  10-5-94;  8  «  air;| 

BILLING  CO06  4tM-«1-F 


21  CFR  Part  556 

Tolerances  for  Residues  of  New 
Animal  Drugs  In  Food;  Ivermectin 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Fopd  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regidations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co..  Inc.  The  NADA  provides 
for  use  of  a  1  percent  ivermectin 
injection  for  cattle  for  the  treatment  and 
control  of  gastroi.itestinal  roundworm, 
lungworm,  grub,  lice,  and  mange  mite 
infections.  The  supplement  provides  for 
revised  tolerances  for  residues  of 
ivermectin  in  cattle  tissues. 
EFFECTIVE  DATE;  October  6. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Merck 
Researcb  Laboratories.  Division  of 
Merck  &  Co.,  hic.,  P.O.  Box  2000, 
Rahway.  NJ  07065,  is  sponsor  of  N  AD.^ 
128—409  that  provides  for  the  use  of 
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Ivomec®  1  percent  Injection 
(ivennectin)  for  cattle  for  the  treatment 
and  control  of  gastrointestinal 
roundworm,  lungworm,  grub.  Uce,  and 
mange  mite  infections.  The  supplement 
provides  for  revised  tolerances  for 
residues  of  ivennectin  in  cattle  liver  of 
100  parts  per  billion  (ppb)  and  revised    . 
safe  concentrations  in  cattle  muscle  of 
120  ppb.  in  liver  of  240  ppb.  in  kidney 
of  360  ppb.  and  in  fat  of  480  ppb.  The 
supplement  is  approved  as  of  September 
12, 1994.  and  the  regulations  in  21  CFR 
556.344  are  amended  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

Currently.  §  556.344(a)  (21  CFR 
556.344(a))  provides  identical  tolerances 
for  ivermectin  residues  in  cattle  and 
reindeer.  With  the  approval  of  this 
supplement,  those  tolerances  will  no 
longer  be  identical.  Therefore, 
§  556.344(a)  will  reflect  the  revised 
cattle  tolerances  and  new  §  556.344(d)  is 
established  to  reflect  the  reindeer 
tolerances. 

In  accordance  with  the  freedom  of 
Information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(u)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  appUcation  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Chug 
Administration,  rm.  1-23. 12420 
Farklawn  Dr..  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
throj^  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  this 
supplement  does  not  qualify  for 
marketing  exclusivity  because  the 
supplement  does  not  contain  reports  of 
new  clinical  or  field  investigations 
(other  than  bioequi valence  or  residue 
studies)  essential  to  the  approval  and 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
ctunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  556  is  amended  as  follows:    . 


PARTT  556— TOLERANCES  FOR 
RES  DUES  OF  NEW  ANIMAi  DRUGS 
INF>OD 


1.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

All  thority:  Sees.  402,  512,  701  of  the 
Fede  -al  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.I  L  342,  360b.  371). 

2.  Section  556.344  is  amended  by 
revi:  ing  paragraph  (a)  and  by  adding 
new  paragraph  (d)  to  read  as  follows: 

§55(  .344   Ivermectin. 

•        •        •        •        • 

(a  Cattle.  The  marker  residue  used  to 
mot  itor  the  total  residues  of  ivermectin 
in  cattle  is  22,23-dihydro-avermectin 
Bia.rrhe  target  tissue  selected  is  liver. 
A  tolerance  is  established  for  22,23- 
dihfdro-avermectin  Bia  in  cattle  of  100 
parts  per  billion  in  liver.  A  marker 
residue  concentration  of  100  parts  per 
billi  an  in  Uver  corresponds  to  a 
com  «ntration  for  total  residues  of 
iver  nectin  of  240  parts  per  billion  in 
live '.  The  safe  concentrations  for  total 
resii  lues  of  ivermectin  in  uncooked, 
edit  le  tissues  of  cattle  is  120  parts  per 
bill  on  in  muscle,  240  parts  per  billion 
in  1  ver,  360  parts  per  bilUon  in  kidney, 
and  480  parts  per  billion  in  fat. 

(q)  Reindeer.  The  marker  residue  used 
to  monitor  the  total  residues  of 
iveonectin  in  reindeer  is  22.23-dihydro- 
avermectin  Bia.  The  target  tissue 
selected  is  liver.  A  tolerance  is 
est^lished  for  22.23-dihydro- 
avermectin  Bia  in  reindeer  of  15  parts 
perpilUon  in  liver.  A  marker  residue 
co.'itentiation  of  15  parts  per  billion  in 
livelr  corresponds  to  a  concentration  for 
tota   residues  of  ivermectin  of  50  parts 
per  }illion  in  liver.  The  safe 
con  :entrations  for  total  residues  of 
ivei  mectin  in  uncooked,  edible  tissues 
of  r  iindeer  are  25  parts  per  billion  in 
mu  ;cle,  50  parts  per  billion  in  liver,  75 
par  s  per  billion  in  kidney,  and  100 
par  s  per  billion  in  fat. 

□  ited:  September  29, 1994. 
Rot  ert  C.  Livingston. 

Din  ctor.  Office  of  New  Animal  Drug 

Eva  uation.  Center  for  Veterinary  Medicine. 

[FR  Doc.  94-24825  Filed  10-5-94;  8:45  ami 

BlU  NO  COOE  4160-01-F 


UMI 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Justice  Assistance 

28  CFR  Part  82  [New] 

State  Criminal  Alien  Assistance 
Program 

agency:  Department  of  Justice,  Office  of 
Justice  Programs.  Bureau  of  Justice 
Assistance  (BJA). 
ACTION:  Interim  rule. 

summary:  The  Departinent  of  Justice 
Appropriations  Act.  1995.  Title  VHI  of 
Public  Law  103-317,  allocates  $130 
million  for  the  State  Criminal  Alien 
Assistance  Program  which  provides 
federal  assistance  to  the  States  for  costs 
incurred  for  the  imprisonment  of  any 
illegal  ahen  who  is  convicted  of  a  felony 
by  die  State.  The  Act  also  prescribes 
that  regulations  governing  this  program 
should  be  promulgated,  lliis  interim 
final  rule  provides  information 
regarding  State  eligibility  and  guidelines 
for  the  program. 

DATES:  This  Interim  Rule  is  effective  on 
October  6. 1994;  comments  on  this  rule 
must  be  received  on  or  before  December 
5, 1994. 

The  initial  application  from  those 
States  eligible  for  a  preliminary  award 
must  be  submitted  by  November  30. 
1994.  Final  applications  from  all  States 
must  be  submitted  by  September  30, 
1995. 

ADDRESSES:  Comments  may  be  mailed 
to:  The  Office  of  Justice  Programs,  Office 
of  the  General  Counsel,  633  Indiana 
Avenue  NW..  Rfli.  1245.  Washington. 
DC  20531.  Applications  and  all 
accompanying  data  should  be  sent  to 
the  Bureau  of  Justice  Assistance  Control 
Desk.  633  Indiana  Avenue.  NW.. 
Washington.  DC  20531.  All  data  must  be 
transmitted  either  electronically  or  in 
hard  copy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  H^Straub.  Bureau  of  Justice 
Assistance,  State  and  Local  Assistance 
Division.  Office  of  Justice  Programs.  633 
Indiana  Avenue  NW..  10th  Floor. 
Washington.  DC  20531.  (202)  514-6638. 
SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Statutory  Authority 

This  interim  rule  provides  regulatory 
guidance  in  accordance  with  the 
Department  of  Justice  Appropriations 
Act.  1995.  Title  VIII  of  Pub.  L.  103-317. 
108  Stat.  1724. 1778  ("Appropriatioo 
Act"),  which  provides  $130  milUon  for 
the  State  Criminal  AHen  Assistance 
Program  for  Fiscal  Year  1995.  Section. 
501  of  the  Immigration  Reform  and 


Control  Act  of  1986  (KCA).  as  amended 
(8  U.S.C.  1365),  authorizes  the  Attorney 
General  to  reimburse  the  States  for  costs 
associated  with  the  incaiceraticHi  of 
illegal  criminal  aUens. 

Title  n,  subtitle  C.  section  20301.  of 
the  Violent  Crime  Control  and  Law 
Enforcement  Act,  Pub.  L.  103-322, 
which  amends  section  242  of  the 
Immigration,ar.d  Nationality  Act  (8 
-U.S.C  1252).  also  authorizes 
reimbursement  to  State  and  local 
governments  for  the  costs  associated 
with  incarceration  of  undociunented 
criminal  aliens,  and  authorizes,  as  well, 
the  option  of  federal  incarceration  of 
such  criminals. 

The  program  authorized  by  the  Crime 
Bill,  thou^  similar  to  sedioa  501  of 
IRGA,  differs  in  certain  respects.  One 
issue  raised  by  the  differences  among 
the  two  statutes  is  whether  local 
governments  can  apply  for 
reimbursement  The  Crime  Bill  language 
authorizes  reimbursement  to  State  and 
local  governments.  However,  the 
Appropriations  Act  only  provides 
reimbursement  to  States.  The 
Appropriations  Act  provided  funding 
for  FY  1995  only  for  State 
reimbursement  purstiant  to  section  501 
of  IRCA.  No  funding  has  yet  been 
provided  for  the  program  authorized  by 
the  Crime  Bill.  Accordingly,  the  interim 
rule  only  implements  the 
Appropriations  Act  and  section  501  of 
IRCA.  When  funding  is  made  available 
in  the  future  to  implement  the  Crime 
Bill  Program,  this  rule  will  be  amended 
to  effectxiate  it. 

The  Appropriations  Act  provides  that 
one-third  of  the  fimds  must  be 
distributed  within  120  days  of  the  start 
of  the  fiscal  year  and  that  final 
apphcati'bns  be  received  from  all  States 
by  September  30, 1995.  In  addition, 
regulations  prescribing  the  distribution   - 
of  these  sums  must  be  promulgated  to 
govern  the  process.  These  regulations 
must: 

(a)  Prescribe  requirements  for  program 
participation  eli^bility  for  States; 

(b)  Require  verification  by  States  of 
the  ehgibie  incarcerated  population 
with  the  Immigration  and  Naturalization 
Service  (INS); 

(c)  Prescribe  a  formula  for  distributing 
assistance  to  eligible  States;  and. 

(dj  Award  assistance  to  eligible  States. 

Background 

The  presence  of  illegal  criminal  aliens 
in  this  country  has  presented  a 
formidable  challenge  to  State  law 
enforcement  officials  and  poUcy  makers. 
Some  States  with  disproportionate 
numbers  of  undocumented  aliens  have 
been  particularly  challenged  by  this 
population  in  light  of  crowded  State 


prison  facihties,  which  have  made  it 
exceedingly  difficult  to  keep  up  with 
the  burdens  of  incarcerating  these 
individuals. 

BJA  commissioned  a  study, 
conducted  by  the  Urban  Institute, 
entitled  "Fiscal  Impacts  of 
Undocumented  Aliens;  Selected 
Estimates  for  Seven  States"  (1994). 
which  focused  on  the  seven  States  in 
which  the  largest  majority  of  aliens  are 
concentrated  (Arizona,  California. 
Florida,  Illinois,  New  Jersey,  New  York, 
Texas)  and  that  are  most  affected  by 
illegal  immigration.  The  study  estimates 
that  incarcerated  ill^al  aliens  number 
21,215  in  these  States.  California  alone, 
according  to  this  study,  had  71%  of  all 
these  incarcerated  ahens.  The  Urban 
histitute  study  also  estimates  the 
numbers  and  costs  per  State  of 
incarcerating  illegal  criminal  aliens.  The 
Study  will  be  used  to  make  preliminary 
distribution  of  funds  as  is  explained 
below. 

Aliens  covered  by  the  program  are 
defined  within  the  authorizing 
legislation  and  this  regulation  in  some 
detail.  Essentially  the  term  refers  to 
foreign-bom  persons  who  entered  the 
United  States  without  inspection  or  who 
entered  the  United  States  legally  as  non- 
immigrants, but  whose  period  of 
authorized  stay  expired  before 
commission  of  the  crime  for  which  they 
are  incarcerated.  Only  those  illegal 
aliens  convicted  of  a  felony  are 
included. 

In  keeping  with  the  mandate  that  one- 
third  of  the  funds  be  distributed  within 
the  first  120  days,  BJA  will  mak«  an 
initial  award  to  the  seven  States  covered 
in  the  Urban  Institute  Study  based  on 
the  estimates  contained  in  the  study. 
The  rationale  for  this  initial  procedure, 
described  in  more  detail  hereafter,  is 
that  use  of  an  independent  estimate  of 
number  of  ahens  and  cost  of 
incarceration  will  allow  an  equitable  but 
quick  calculation  of  partial  award 
amounts  for  these  States,  without  need 
to  await  the  type  of  substantial 
documentation  necessary  for  final 
awards,  as  described  herein.  The  known 
burden  upon  their  correctional  systems 
due  to  criminal  ahens  justifies 
immediate  assistance  to  these  seven 
States. 

No  rehable  estimates  are  available  for 
other  potential  appUcants,  but  the 
overall  administration  plan  described 
herein  will  result  in  an  equitable 
distribution  of  FY  1995  funds  to  all 
eligible  apphcants  on  a  reimbursement 
basis. 

Final  awards  will  be  made  to  all 
States  after  the  close  of  FY  1995  based 
on  verified  numbers  of  illegal  criminal 
aliens  and  costs.  All  States,  the  District 


of  Colimibia,  Guam,  the  Commonwealth 
of  Puerto  Rico,  and  the  Virgin  Islands 
(hereafter  included  in  the  tenn  "State") 
would  be  eligible  for  these  final  awards. 
All  awards  will  be  calculated  against  the 
total  amount  of  $130  million  (as  a 
proportion  of  actual  cost)  with  any 
amounts  initially  awarded  being 
subtracted  from  final  awards  to  the  same 
applicants. 

in  following  years,  when 
appropriations  are  made,  one  award 
cycle  after  the  close  of  the  fiscal  year 
will  be  based  on  each  State's 
documentation  of  that  year's  number  of 
illegal  criminal  aliens  and  costs  of 
incarceration. 

Each  State  is  asked  to  designate  an 
administrative  agency,  which  would 
presumably  be  their  Department  of 
Corrections,  but  can  be  any  other  State 
agency.  All  States  must  submit 
appHcations  ivithin  the  prescribed  time 
periods  to  receive  awards  pursuant  to 
this  program.  The  apphcation  must 
conform  with  the  requirements  set  out 
below.  Each  State  will  receive  a 
proportion  of  total  costs  expended  each 
year  on  the  incarceration  of  an  illegal 
alien.  The  formula  will  be  based  on  the 
number  of  States  that  wish  to  participate 
in  this  program  and  the  figures 
submitted  in  their  appbcations. 

BJA,  in  cooperation  vfith  INS,  will 
work  together  to  ensure  that  all 
information  submitted  is  verified  and 
supports  the  final  awaixls  made. 

Comment  is  particularly  sohcited  on 
the  issue  of  whether  or  not  the 
definition  of  custody  in  §82.3  should  be 
expanded  to  include  local/county 
facihties  which  are  housing  criminal 
ahen  felons  as  defined  herein.  Should 
the  coverage  of  this  progrmi  be  so 
expanded,  the  State  would  remain  the 
primary  Grantee  and  would  be 
responsible  for  administering  or  sub- 
granting  funds  to  local  entities  for 
program  purposes.  Also,  comments  on 
the  verification  provisions  in  Section 
82.8  are  especially  welcomed. 

Administrative  Requirements 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  section  Ifb),  Principles  of 
Regulation.  This  rule  is  a  "significant 
regulatory  action*'  under  Executive 
Order  12866,  section  3(0,  Regulatory- 
Planning  and  Review,  and  according^ 
this  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

The  Director,  BJA,  in  accordance  with 
the  Regulatory  Flexibifity  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  regulation 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 
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The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3504(h).  The 
OMB  control  number  for  this  collection 
is  1121-0183. 

This  regulation  is  being  published  as 
an  interim  final  rule,  without  prior 
publication  of  notice  and  comment,  and 
is  made  effective  immediately,  for  good 
cause  as  explained  below.  Under  5 
U.S.C.  553(a)(2),  matters  relating  to 
grants  are  exempted  from  notice  and 
comment  requirements.  Moreover,  in 
this  case,  advance  notice  and  comment 
would  be  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  the 
prompt  implementation  of  this  grant 
program.  The  Appropriations  Act 
requires  that  the  first  one-third  of  the 
available  funds  must  be  distributed  by 
January  1995.  In  order  to  comply  with 
that  requirement,  these  regulations  must 
be  effective  immediately  so  that  eligible 
states  can  apply  for  the  preliminary 
grants.  Publishing  a  notice  of  proposed 
rulemaking  and  awaiting  receipt  of 
comments  would  delay  significantly  the 
implementation  of  this  grant  program.    . 
Such  delay  would  be  contrary  to  the 
public  interest  and  would  contradict  the 
Congressional  intent  to  provide 
immediate  grant  assistance  to  the  states 
most  impacted  by  the  cost  of 
incarcerating  illegal  aliens.  However, 
B)A  is  very  interested  in  receiving 
public  comment  on  all  aspects  of  this 
program  and  will  consider  all  such 
comments  fully  in  preparing  a  final  rule. 

List  of  Subiects  in  28  CFR  Part  82 

Grant  programs — aliens.  Prisons. 

For  the  reasons  set  out  in  the 
preamble.  Title  28,  Chapter  I,  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  82  as  set  forth 
below. 

PART  82— STATE  CRIMINAL  AUEN 
ASSISTANCE  PROGRAM 
REGULATIONS 

Sec. 

82.1  Purpose. 

82.2  Reimbursement  of  States. 

82.3  Definitions. 

82.4  Allocation  and  use  of  funds. 

82.5  Metiiod  for  calculating  distribution  of 
funds. 

82.6  Preliminary  awards. 

82.7  Full  application  and  final  award 
process. 

82.8  Verification  of  applicant  information 
and  monitoring. 

Aathority.  8  U.S.C  1365.  Public  Law  103- 
317. 
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§82.1    Purpose. 

Th4  purpose  of  this  part  is  to  set  out 
regulations  and  procedures  governing 
the  d^tribution  of  funds  appropriated 
by  Cc  [igress  pursuant  to  the  standards  of 
Publii :  Law  103-317  and  to  section  501 
of  the  hnmigration  Reform  and  Control 
Act  o  1986  (mCA).  (8  U.S.C  1365).  to 
provii  le  assistance  to  the  States  for  the 
cost  0  f  incarceration  of  illegal  criminal 
alien! . 

§82.2    Reimbursement  of  States. 

Un  ler  section  501  of  IRCA,  the 

Attortiey  General  shall  reimburse  any 
State  kv'hich  applies  for  a  grant  for  the 
costs  ncurred  by  the  State  for  the 
incan  eration  of  any  illegal  criminal 
alien  who  is  convicted  of  a  felony  by 
such  State,  to  the  extent  an 
apprc  priation  is  made  for  such  a 
purp(  «e  for  any  fiscal  year.  This 
progitm  will  be  administered  by  the 
Bureau  of  Justice  Assistance  (BJA). 

§82.3    Definitions.    /^^ 

(a)  'Uegal  criminal  alien  matins  an 
alien  who  has  been  convicted  Wf  a 
felon  t  and  is  in  the  Custody  or  a  State; 
and  \  ho: 

(1)  Entered  irtto  the  United  States 
with(  ut  inspection  or  at  any  time  or  any 
place  other  than  as  designated  by  the    , 
Attorney  General;  or 

(2)  Was  admitted  as  a  nonimmigrant 
and  t  efore  the  date  of  the^commission 
of  th(  crime  had  failed  to  maintain  the 
nonii  nmigrant  status  in  which  the  alien 
was  I  dmitted  or  to  which  it  was 

chan  ;ed  under  section  248  of 
Imm  gration  and  Nationality  Act  (8 
U.S.( :.  1258),  or  to  comply  with  the 
cond  tions  of  any  such  status;  or 

(3)  Is  a  Mariel  Cuban  as  defined  in 
Secti  m  501  of  IRCA. 

(b)  State  means  any  State  of  the 
Unit(  id  States,  the  District  of  Columbia, 
the  CJommonwealth  of  Puerto  Rico, 
Guahi,  and  the  Virgin  Islands  of  the 
Uniti  d  States. 

(c)  Compensation  means  the  pro-rata 
aven  ge  cost  of  incarcerating  the  aUen  in 
the  r  ilevant  State  as  doctmiented  by  the 

'  State 

(d  Cost  means  routine  operating 
expe  ises,  as  generally  defined  and  used 
by  tl  e  Bureau  of  the  Census  and  the 
Bure  m  of  Justice  Statistics  (BJS)  for 
reporting  purposes.  See,  e.g.,  "Census  of 
Statd  and  Federal  Correctional 
Faci^ties,  1990."  Capital  expenses, 
expehses  reimbursed  by  other  Federal 
fundls,  and  other  non-routine  costs 
should  be  eUminated  fit>m  the^baseline 
for  per  bed  estimates. 

(el  Custody  means  any  State 
corn  ctional  facili^  for  the  confinement 
or  re  labilitation  of  individuals 
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convicted  of  criminal  offenses  within 
the  State. 

(f)  Reimbursement  period  means  the 
federal  fiscal  year,  Octc^r  1  through 
September  30,  for  which  an 
appropriation  is  made. 

§  82.4    Allocation  and  use  of  funds. 

(a)  The  program  will  reimburse  the 
States  for  partial  expenses  incurred  by 
them  for  criminal  aliens  incarcerated  in 
facilities  within  the  State  during  the 
reimbiu^ement  period.  The  State  shall 
designate  an  administrative  agency  to 
administer  the  program.  A  budget  or 
expenditure  plan  is  not  required,  as  the 
award  will  be  used  solely  for 
reimbursement  purposes.  Matching 
funds  are  not  required. 

(b)  Awards  will  be  based  on  the 
average  number  of  aliens  incarcerated 
by  each  applicant  during  the 
reimbursement  period  multiplied  by  the 
average  inmate  cost  per  year,  divided 
into  the  appropriation  for  that 
reimbursement  period.  Each  State  will 
receive  the  same  percentage  of  actual 
cost.  In  FY  1995,  Congress  has 
appropriated  a  total  of  $130  million  for 
the  purpose  of  making  grants  to  States. 

(c)  Reimbiursement  will  be  based  on 
an  average  of  four  one-day  coimts  of 
individual  aliens  housed  by  the  State 
during  the  reimbursement  period  (i.e.. 
one  year).  These  four  counts  must  fall 
within  the  period  from  October  1 
through  September  30  of  the 
reimbursement  year  and  be  evenly 
spaced.  For  example,  for  this  fiscal  year 
1995,  coimts  could  be  November  15, 
1994  and  February  15,  May  15  and 
August  15, 1995  or  December  23, 1994, 
and  Meirch  24,  June  23,  and  September 
22, 1995. 

(d)  Applicants  are  expected  to  provide 
some  narrative  explanation  of  the 
method  used  for  these  coimts  and  the 
type  of  records  underlying  the  counts. 
BJA  will  consult  with  the  Immigration 
and  NaturaUzation  Service  (INS)  in 
determining  the  validity  of  the 
applicant's  average  alien  count. 

(e)  Each  State's  application  narrative 
must  also  provide  an  average  cost  per 
bed  space,  per  year,  supported  by 
descriptive  information  indicating  how 
these  actual  costs  of  incarceration, 
incurred  during  the  period  for  which 
they  are  seeking  reimbursement,  were 
derived.  This  method  takes  into  account 
the  widely  varying  costs  of  incarceration 
in  the  different  States.  BJA  will  consult 
with  BJS  in  determining  the  vaUdity  of 
applicant's  average  iiunate  costs  per 
year. 

(f)  If  a  State  uses  a  fiscal  year  different 
than  the  Federal  fiscal  year  (October  1 
to  September  30).  the  State  may  use  cost 
of  incarceration  calculations  based  upon 


its  own  fiscal  year  calculations.  The 
reimbursement  period,  however,  will 
still  be  based  on  the  Federal  fiscal  year, 
and  the  four  one-day  counts  of 
individual  aliens  pursuant  to  paragraph 
(c)  of  this  action  should  fall  within  the 
reimbursement  period. 

(g)  In  addition  each  State  will  be 
asked  to  provide  specific  information  on 
each  individual  alien  included  in  any 
one  of  the  four  one-day  counts.  An 
unduplicated  Usting  containing  this 
information  must  be  provided  in  hard 
copy  and  should  also  be  provided  in  an 
automated  data  entry  format,  if  possible. 
The  following  information  should  be 
piDvided: 

(1)  Name  (last  name  first). 

(2)  AKA  (also  known  as)  and  full 
surnames. 

(3)  Alien  Identification  number  (e.g., 
A24  456  789)  if  any. 

(4)  Social  Security  number,  if  any. 

(5)  Inmate  Number. 

(6)  Date  of  Birth. 

(7)  Place  of  Birth. 

(8)  Primary  Conviction  Offense  and 
Longest  Sentence  Imposed. 

.     (9)  Probable  Earhest  Release  Date. 

(10)  Incarcerating  Facility. 

(11)  INS  Detainer  Number,  if  any. 

§82.5    Method  for  calculating  distrtbution 
of  funds. 

(a)  Assistance  amounts  will  be 
calculated  on  a  pro  rata  or  proportional 
share  of  actual  costs  of  incarceration  as 
borne  by  the  State.  That  is,  there  will 
not  be  a  national  average  payment  per 
alien  or  bed  space,  but  rather  a 
percentage,  applied  across  the  board,  to 
each  State's  actual  costs  for  each  bed 
space  filled.  This  percentage  will 
depend  on  the  total  amount  of  the 
appropriation  by  Congress  for  the  fiscal 
year  and  the  total  amount  of  actual  costs 
incurred  by  all  applying  States  during 
the  reimbursement  period. 

(b)  The  "formula"  thus  becomes:  State 
A's  average  number  of  aliens 
incarcerated  that  year  times  its  average 
cost  for  a  bed  space  filled  by  any 


prisoner  during  that  year  plus  State  B's 
average  number  of  aliens  incarcerated 
that  year  times  its  average  cost  for  a  bed 
spaces  filled  by  any  prisoner  during  that 
year  p/us  State  C's*  •  •.etc.,  for  all 
applicant  States.  This  provides  a  total 
dollar  amount  of  all  assistance 
requested.  The  actual  appropriation 
provided  for  the  fiscal  year  divided  by 
that  total  dollar  amount  provides  a  ratio 
or  percentage,  e.g.,  15%  or  25%,  which 
is  then  applied  to  each  State's  total 
request  to  calculate  their  actual  award 
amount.  It  is  not  anticipated  that  the  FY 
1995  appropriation  will  allow  100% 
reimbursement  of  actual  costs.  However, 
each  State  will  receive  the  same 
percentage  of  actual  costs  as  all  others. 

§82.6    Preliminary  wwards. 

(a)  During  FY  1995.  this  first  year  of 
the  program,  in  keeping  with  the 
Congressional  directive  to  make  one- 
third  of  the  funds  available  as  soon  as 
possible,  a  preliminary  award  will  be 
made  to  some  States.  A  preliminary 
award  amounting  to  approximately  one- 
third  of  the  funds  available  will  be  made 
to  applicants  from  the  States  named 
below,  if  their  applications  are  received 
by  BJA  by  November  30, 1994. 
Apphcation  should  be  made  on  the 
Federal  Standard  Form  424,  and  include 
all  assurances  and  certifications 
required  by  law.  BJA  will  provide 
applicants  with  these  forms  as 
necessary.  An  original  and  three  copies 
of  the  application  are  required. 

(b)  While  the  amount  of  these 
preliminary  awards  will  not  be  based  on 
actual  information  provided  by  the 
seven  States,  applicants  are  requested  to 
provide  in  their  application  brief 
descriptive  information  on:  Their 
overall  alien  problem  as  it  burdens  their 
correctional  system;  their  method  of 
determining  .which  inmates  are 
undocumented  aliens  within  the 
meaning  of  this  regulation;  currently 
available  estimates  of  the  incarcerated 
criminal  aliens  population,  in  terms  of 


bed  spaces,  if  possible;  currently 
available  cost  per  bed  figures;  and,  the 
methods  to  be  used  to  provide  iiunate 
specific  information,  as  described  in 
these  regulations,  to  the  granting 
agency.  In  particular,  the  applicant 
should  adcfress  its  ability  to  provide  the 
t)rpes  of  data  elements  for  individual 
aliens  that  are  specified  in  the 
regulation,  and  its  ability  to  provide  this 
information  in  electronic  form. 

(c)  These  types  of  information  will 
enable  BJA  to  plan  wi;^  greater  certainty 
for  the  final  award  process  and  to  work 
with  INS  and  these  apphcant  States 
during  the  pwriod  of  time  between 
preliminary  and  final  award  to  establish 
verification  mechanisms  which  will 
ensure  a  proper  final  distribution  of 
funds. 

(d)  The  amounts  of  these  preliminary 
awards  have  been  calculated  solely  on 
estimates  of  eligible  aliens  and  costs 
provided  in  the  recently  released  Urban 
Institute  report,  "Fiscal  Impact  of 
Undocumented  Aliens:  Selected 
Estimates  for  Seven  States,"  (1994). 
which  was  commissioned  by  BJA.  This 
report  contain?  reliable  estimates  for  the 
numbers  and  costs  of  incarcerating 
illegal  criminal  aUens  in  the  seven 
States  with  the  highest  percentage  of 
illegal  ahens.  Reliance  on  this  report 
enables  BJA  to  award  the  one-third  of 
the  $130  million,  as  is  statutorily 
required  to  be  distributed  within  120 
days  from  the  start  of  the  fiscal  year,  in 
a  timely  and  reasonable  fashion. 
However,  the  final  awards  for  these,  and 
any  other  applicant.  States  will  be  based 
on  actual  counts  and  other  information 
provided  by  the  applicant  States 
themselves,  as  verified  by  BJA  and  INS. 

(e)  Preliminary  awards,  in  the 
following  amounts,  calculated  from 
estimates  in  the  Urban  Institute  Study 
using  the  method  described  previously 
in  this  regulation,  will  be  made  to  the 
following  States  no  later  than  January 
27, 1995: 


State 


Arizona .. 

Caljfomia  .... 

Florida 

IIHnois 

New  Jersey 
New  York  .„ 
Texas  


Award  amount 


$991,900 
33,460,700 

1,073,800 
564,200 
600,600 

4,085,900 

2,120,300 


Aliens  in 
custody 


950 

15,109 

758 

348 

285 

2,158 

1.607 


(f)  These  awards  total  $42,897,400,  or 
one-third  of  the  available  appropriation. 
The  Urban  Institute  estimates  of  costs 
incurred  by  the  seven  States  is  $471.4 
million,  which  when  divided  into  one- 


third  of  the  available  appropriation 
gives  a  distribution  percentage  of 
27.3%.  The  preliminary  awards  are 
based  solely  on  the  Urban  Institute 
estimates  for  the  seven  States  and  do  not 


take  into  account  the  possible 
distributions  to  other  States,  which  may 
together  constitute  10-15%  of  all 
incarcerated  criminal  aliens  eventually 
identified  for  which  reimbursement  will 


be  made.  Accordingly,  this  preliminaiy 
calculation  is  not  predictive  of  the 
percentage  of  total  costs  which  will  be 
reflected  in  final  award  for  these  States 
(g)  At  the  end  of  the  reimbursement 
period,  recipients  of  the  initial  round  of 
awards  will  be  expected  to  file  all 
information  described  within  this 
regulation,  based  on  actual  full  year 
counts  and  averaged  costs.  The  final 
award  amount  for  these  seven  States 
will  be  adjusted  to  subtract  their 
preliminary  award  amounts  from 
remaining  funds. 

§82.7   Fun  application  aftd  final  award 
process. 

(a)  A  final  application  cut-off  date  of 
September  30, 1995,  will  be  used  for 
applications  seeking  full  year 
reimbursement  for  FY  1995  funds.  All 
interested  States,  including  the  seven 
receiving  the  preliminary  distribution, 
must  make  application  by  this  date  to 
receive  an  award.  An  original  and  three 
copies  of  the  application  are  required. 
However,  only  one  hard  copy  report  of 
the  iimiate  identification  measures 
described  herein  need  be  submitted.  If 
possible,  the  inmate  identification  data 
should  also  be  submitted  in  machine 
readable  form,  with  necessary 
doc^mle^tation  to  assist  B)A  and  INS  in 
using  this  electronic  data. 

(b)  States  not  eligible  for  a 
preliminary  award  that  do  want  to 
participate  in  this  assistance  program 
should  provide  BJA  with  a  Notice  of 
Intent  to  Apply,  by  letter  or  preliminary 
application,  no  later  than  April  30, 
1995.  Preliminary  estimates  of  numbers 
of  bed  slots  and  costs  and  brief 
descriptive  information  such  as 
described  for  the  initial  applications 
from  the  seven  named  States  would  be 
appreciated,  as  this  will  allow  BJA  to 
better  plan  for  the  final  award  process. 

(c)  As  soon  as  possible  after  all  final 
applications  are  received,  BJA  will 
determine  award  amounts  for  each 
applying  State,  based  upon  the  available 
funds  and  the  costs  incurred  by  the 
States,  pursuant  to  §  82.5.  For  FY  1995. 
the  final  percentage  will  be  applied  to 
the  full  appropriation  of  $130,000,000 
(less  one  percent  administrative  costs) 
made  available  for  the  fiscal  year,  and 
the  amount  of  the  preliminary  awards  to 
the  States  pursuant  to  §  82.6  will  be 
subtracted  from  the  final  award  to  those 
States.  Awards  will  be  made  as 
expeditiously  as  possible,  dependant  on 
the  verification  process  as  described 
herein. 

(d)  All  State  applicants  must  submit 
Standard  Form  424  (Application  for 
Federal  Assistance),  including  all 
necessary  assurances  and  certifications 
and  a  certified  listing  of  incarcerated 
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ille  ;al  criminal  alien  prisoners. 
Far  icipants  in  this  program  will  be 
reqi  lired  to  provide:  information  on 
average  number  of  aliens  incarcerated, 
actual  identifiers  for  these  ahens,  and 
ave  Bge  cost  per  bed  space  for  the  period 
for  vhich  assistance  is  being  sought. 

(( )  Each  application  must  contain  all 
the  information  discussed  in  this 
regi  ilation.  A  certification  form, 
ava  lable  from  BJA.  will  be  used  to 
pro  dde  the  total  nimibers  and  average 
per  bed  costs  upon  which  the  final 
app  lication  for  reimbiu^ement  is  based. 
Thi ;  certification  does  not  relieve  the 
app  hcant  from  providing  sufficient 
har  ative  detail  about  its  recordkeeping 
anc  cost  calculation  processes  to 
sup  port  and  justify  the  amount  of 
ass  stance  sought  The  certification  will 
be  1  ent  to  all  potential  applicants  who 
file  a  Notice  of  Intent  to  Apply  with  BIA 
as  1  /ell  as  to  the  initial  seven  applicants. 

(  )  In  addition  to  certification  of  some 
inf  irmation  and  despiption  of  the 
me  hods  for  calculations  made,  the 
api  licant  is  expected  to  provide  both 
hai  i  copy  and,  if  possible, 
ele  Ironically  readable  information  on 
all  diens  included  in  the  one  detailed 
list  ng  pursuant  to  §  82.4(g] 
reii  nbursement  counts.  This 
imfluplicated  Usting  of  all  aUens 
identified  must  be  certified  by  the  head 
of  me  designated  State  agency  or  one  of 
his  or  her  authorized  representatives. 

( >)  All  applicants  should  be  aware 
tha  t  the  percentage  used  in  making  the 
pr<  liminary  awards  to  the  seven  States 
wi  1  not  be  the  same  as  that  determined 
afti  ir  all  States'  applications  are 
rec  aived,  total  requests  based  on  final 
inr  late  counts  and  bed  space 
Calculations  are  made,  ahd  the  BJA/INS 
vei  ification  process  is  concluded.  At 
the  t  point,  the  i>ercentage  upon  which 
fin  il  diste-ibution  is  made  is  expected  to 
be  significantly  lower  than  27%. 

§  8  1.8    Vertflcation  of  applicant  infonnation 
am  I  monitoring. 

a)  In  reviewing  the  applications  from 
ih^  States,  numbers  and  cost  figures 
giv  en.  as  documented  by  the  State's 
pr  icedures  used  to  obtain  that 
in  ormation,  will  be  subject  to 
ve  ification  and  possible  adjustment  by 
B)  ^.  BJA  will  consult  with  INS  on  cost 
ca  culations  and  on  both  overall  counts 
of  iie  average  number  of  aliens  and  on 
ad  ;quac>'  of  individual  inmate 
id  intifiers.  BJA  will  share  both 
ap  }li(:ation  information  and  inmate 
in  ormation  with  INS  to  allow  INS  to 
w(  irk  directly  with  the  applicant 
ag  mcies  to  assure  proper  identification 
of  criminal  aliens  and  to  begin 
dc  portation  procedures,  as  appropriate. 
A  trard  acceptance  will  be  conditioned 
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on  the  applicant's  agreement  tn 
cooperate  fully  with  INS  in  matters 
related  to  this  assistance  program. 

(b)  It  is  anUcipated  that  INS  field  staff, 
with  or  independently  of  BJA  staff,  will 
undertake  on-site  reviews  with  selected 
applicant  agencies,  to  assist  in  properly 
identifying  aliens  as  defined  in  the 
regulations  and  statutes.  Applicants  will 
be  expected  to  provide  documentation 
on  inmates  counted  whose  status  is 
questioned. 

(c)  It  is  unlikely  that  INS  verification 
will  be  fully  developed  prior  to  the 
distribution  of  the  preliminary  awards 
pursuant  to  §  82.6.  Rather,  this  will  be 
an  ongoing  process  in  which  developii|g 
better  systems  of  alien  identification 
and  making  individual  verifications  will 
be  a  major  goal. 

(d)  The  application  should  contain  an 
official  designation  from  the  chief 
executive  officer  of  the  State  naming  the 
applicant  as  the  State  agency  to  receive 
the  award. 

Jack  A.  Nadol, 

Acting  Director,  Bureau  of  Justice  Assistance 
|FR  Doc.  94-24674  Filed  10-5-94:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  806 

Air  Force  Freedom  cf  Information  Act 
Program 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  revised  its  rule  to  update  Air 
Force  procedures  for  the  Air  Force 
Freedom  of  Information  Act  (FOIA) 
Program.  This  revision  provides 
guidance  for  making  records  pubUc.  It 
tells  how  to  process  FOIA  requests  and 
tells  the  public  how  to  request  copies  of 
Air  Force  records  using  the  FOIA.  It 
outlines  requirements  for  For  Official 
Use  Only  (FOUO)  material.  The 
intended  effect  is  to  provide  current 
information  on  Air  Force  policy  and 
procedures  for  the  disclosure  of  records 
to  the  public  under  the  Freedom  of 
Information  Act. 
EFFECTIVE  DATE:  March  31, 1994. 
FOR  FURTHER  INFORMATION  COI«TACT: 
Mrs.  Anne  P.  Rollins,  SAF/AAIQ.  1610 
Air  Force  Pentagon,  Washington  DC 
20330-1610,  telephone  (703) 697-3492. 
SUPPLEMENTARY  INFORMATION:  This  rule 
implements  5  U.S.C.  552,  as  amended, 
and  DCH3D  5400.7  (32  CFR  Part  285)  and 
DOD  5400.7-R  (32  CFR  Part  286). 
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Because  this  part  implements  a  higher 
authority  directive,  it  is  not  published 
as  a  proposed  rule  for  comment. 

The  Department  of  the  Air  Force  has 
determined  that  this  rule  is  not  a  major 
rule  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  The  Secretary  of  the  Air  Force 
has  certified  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601-612, 
because  this  -ule  does  not  have  a 
significant  economic  impact  on  small 
entities  as  defined  by  the  Act,  and  does 
not  impose  any  obUgatory  information 
requirements  beyond  those  imposed  by 
DoD.  This  rule  revises  Air  Force 
Regulation  (AFR)  4-33,  Air  Force 
Freedom  of  Information  Act  Program.  31 
July  1992. 

List  of  Subjects  in  32  CFR  Part  806 

Freedom  of  information.  Classified 
information.  Records. 

Accordingly.  32  CFR  Part  806  is 
revised  as  follows: 

PART  aoe-AIR  FORCE  FREEDOIM  OF 
INFOPMATION  ACT  PROGRAM 

806.0  Purpose. 

806.1  General  guidance. 
806.?    Responsibilities. 

806.3  Material  not  covered  by  the  FOIA. 

806.4  FOIA  requests. 

806.5  Submitting  FOIA  requests. 

806.6  Processing  requests  under  FOL\  and 
Privacy  Act  (PA). 

806.7  Describing  records. 

806.8  Creating  a  record. 

806.9  Special  disclosure  procedures. 

806.10  FOIA  exemptions. 

806.11  FOIA  exclusions. 

806.12  Denials. 

806. 1 3  Freedom  of  Information  Act  annua) 
report. 

806.14  Host-tenant  relationship. 

806. 1 5  Processing  FOIA  requests. 

806.16  Referrals. 

806.17  Categorizing  requesters. 

806.18  Fee  assessment. 

806.19  Aggregating  requests. 

806.20  Fee  waivers. 

806.21  Transferring  foes  to  accounting  and 
finance  offices. 

806.22  Fee  rates. 

806.23  Technical  data. 

806.24  Technical  data  fee  rates. 
806.2.S     Appeals. 

806.26    For  Official  Use  Only  (FOUO). 
Appendix  A  to  Part  806— Glossary  of  Terms 
Appendix  B  to  Part  806— Requirements  of  5 

U.S.C.  552(b)(4) 
Authority:  5  U.S.C.  552. 

§806.0    Purpose. 

This  part  implements  Department  of 
Defense  (DoD)  Directive  5400.7, 13  May 
1988,  DoD  Freedom  of  Information  Act 
Program;  and  DoD  Regulation  5400.7-R, 
3  October  1990,  DoD  Freedom  of 


Information  Act  Program,  10  May  1991, 
with  Change  1  (32  CFR  Parts  285  and 
286).  It  provides  guidance  for  making 
records  public  and  for  the  Air  Force 
Freedom  of  Information  Act  (FOIA) 
Program.  It  tells  how  to  process  FOIA 
requests  and  tells  the  public  how  to 
request  copies  of  Air  Force  records 
using  the  FOIA  (Title  5,  United  States 
Code,  Section  552,  as  amended).  It 
outlines  the  requirements  for  For 
Official  Use  (FOUO)  material.  If  this 
part  conflicts  with  other  Air  Force 
pubhcations,  it  takes  precedence  over 
those  that  deal  with  making  records 
public. 

§806.1    General  guidance. 

The  Air  Force  discloses  its  records  in 
its  possession  and  control  to  the  public, 
except  those  records  exempt  under  the 
FOIA  which,  if  released,  would  cause  an 
identifiable  harm.  Make  discretionary 
disclosures  of  exempt  infonnation 
whenever  possible.  (Discretionary 
releases  are  generally  not  appropriate 
for  exemptions  1,  3, 4,  6,  and  7(C)).  A 
discretionar>'  release  to  one  requester 
will  prevent  withholding  the  same 
record  if  someone  else  requests  it. 
Answer  all  requests  for  information  and 
records  promptly.  Handle  requests  in  a 
customer-fiiendly  manner.  Get 
misrouted  FOIA  requests  to  the  FOI.\ 
Office  immediately.  Do  not  withhold  a 
record  simply  because  it  might  suggest 
administrative  error  or  inefficienc>'  or 
cause  embarrassment.  Do  not  deny  a 
request  just  because  the  record  is  stored 
in  a  computer. 

§806.2    Responsibilities. 

(a)  The  Administrative  Assistant  to 
the  Secretary  of  the  Air  Force  (SAF/AA) 
takes  overall  responsibility  for  making 
sure  the  Air  Force  complies  with  the 
FOIA. 

(b)  The  Office  of  the  General  Counsel 
to  the  Secretar\'  of  the  Air  Force  (SAF/ 
GSA)  makes  final  decisions  on  appeals. 

(c)  The  Director  of  Information 
management  (SAF/AAI),  through  the 
Access  Programs  Office  of  the 
Administrative  Communications  and 
Records  .Management  Division,  SAF/ 
AAIQ: 

(1)  Administers  procedures  described 
in  this  part. 

(2)  Submits  required  reports  to  the 
Office  of  the  Assistant  to  the  Secretary 
of  Defense  (Public  Affairs). 

(3)  Provides  guidance  and 
instructions  to  major  commands 
(MAJCOM)  and  field  operating  acencies 
(FOA): 

(d)  MAJCOM  and  FOA  commanders 
implenient  this  part  in  their  commands 
and  agencies.  f 

(e)  FOIA  managers: 


(I)  Control  and  process  FOIA 
requests. 

[?.)  Obtain  recommendations  from  the 
office  of  primary  responsibifity  (OPR) 
for  records. 

(3)  Provide  a  reading  room  for 
inspecting,  copying  and  giving  copies  of 
records  to  requesters. 

(4)  Provide  training. 

(5)  Review  pubUcations  to  make  sure 
they  comply  with  this  part. 

(6)  Conduct  periodic  program 
reviews. 

(7)  Approve  or  deny  fee  waivers. 

(8)  Assess  and  collect  fees. 

(9)  Send  extension  notices  to 
requesters. 

(10)  Submit  required  reports. 

(II)  Make  final  determinations  on  "no 
records"  responses. 

(0  OPRs: 

(1)  Coordinate  the  release  or  denial 
with  the  offices  of  collateral ' 
responsibility  (OCR)  and  with  the  Staff 
Judge  Advocate  (SJA)  and  FOIA  office 
on  proposed  denials. 

(2)  Provide  requested  records. 

(3)  Help  the  disclosure  authority 
determine  whether  to  release  record; 
and  act  as  declassification  authority 
when  appropriate. 

(g)  Disclosure  authorities  determine 
whether  to  release  records  and  provide 
them  to  the  FOIA  office. 

(h)  Initial  denial  authorities: 

(1)  Make  final  decisions  to  deny 
records. 

(2)  Tell  requesters  the  nature  of 
records  or  information  denied, 
exemption  supporting  the  denial  with 
reason,  and  appeal  procedures. 

§  806.3    Material  not  covered  by  ttte  FOA. 

(a)  Objects  or  articles,  such  as 
'  structures,  furniture,  vehicles,  and 

equipment,  whatever  their  historical 
value  or  value  as  evidence. 

(b)  .Administrative  tools  for  creating, 
storing,  and  retrieving  records,  if  not 
created  or  used  as  sources  of 
information  about  organizations, 
poUcies,  functions,  decisions,  or 
procedures  of  DoD.  Normally  computer 
software,  including  source  code,  object 
code,  and  listings  of  source  and  object 
codes,  regardless  of  medium,  are  not 
agency  records.  This  does  not  include 
the  supported  data  that  is  processed  and 
produced  by  such  software  an  that  in 
some  instances  may  be  stored  with  the 
software. 

(c)  Personal  notes  of  an  individual  not 
subject  to  agency  creation  or  retention 
requirements,  created  and  maintained 
primarily  for  the  convenience  of  an 
agency  employee,  and  not  distributed  to 
other  agency  employees  for  their  official 
use. 
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(d)  Information  stored  in  a  computer 
for  which  there  is  no  existing  computer 
program  for  retrieval  of  the  requested 
information. 

(e)  If  other  procedures  for  processing 
requests  for  material  not  covered  by 
FOIA  exist: 

(1)  Log  the  request  and  refer  the 
request  outside  of  the  FOIA  to  the 
proper  office. 

(2)  Acknowledge  the  requester's  letter, 
tell  the  individual  where  you  referred 
the  request,  and  that  the  material  is  not 
a  record  under  the  FOIA. 

(f)  If  no  alternative  release  procedures 
exist,  process  the  request  imder  FOIA  by 
advising  the  requester  that  materials  are 
not  agency  records  and  give  the 
requester  appeal  rights. 

§806.4    FOIA  requests. 

(a)  Under  FOIA,  members  of  the 
public,  including  foreign  citizens, 
military  and  civilian  personnel  acting  as 
private  citizens,  organizations  and 
businesses,  and  individual  members  of 
the  Congress,  for  themselves  or 
constituents,  may  request  records  in 
writing.  Federal  agencies  or  fugitives 
from  the  law  cannot  make  FOIA 
requests. 

(b)  Requesters  should  not  use 
Government  equipment,  supplies, 
stationery,  postage,  telephones,  or 
official  mail  channels  to  make  FOIA 
requests.  FOIA  managers  will  process 
such  requests  and  tell  requesters  that 
using  government  resources  to  make 
FOIA  requests  is  not  an  authorized 
official  use. 

§806.5    Submitting  FOIA  requests. 
Submit  written  requests  that  _ 
reasonably  describe  the  desired  records 
and  include  a  statement  on  fees. 
Address  letters  to  the  FOIA  office  of  the 
activity  that  has  the  record.  List  other 
addressees  to  save  time. 

§  806.6    Processing  requests  under  FOIA 
and  Privacy  Act  (PA). 

Process  requests  under  the  Act  that 
gives  the  most  information.  If  the 
requester  cites  both  Acts,  address  each 
in  the  reply. 

§  806.7    Describing  records. 

The  requester  is  responsible  for 
identifying  the  desired  record.  He  or  she 
should  sufficiently  describe  the  record 
to  help  locate^it  with  a  reasonable 
amount  of  effort.  Generally  a  reasonable 
description  contains  enough 
information  for  an  organized. 
nonrandom  search.  Offices  must  make 
reasonable  efforts  to  find  the  records 
described.  This  means  searching  all 
activities  and  locations  most  likely  to 
have  the  records,  including  staged  or 
retired  records.  If  the  description  is 


unclear,  ask  for  more  specific 
information.  When  possible,  tell  the 
requester  what  information  would  help. 

§836.8   Crsating  a  record. 

a)  The  Air  Force  is  not  required  to 
cri  ate,  compile,  or  obtain  a  record  from 
ou  tside  the  Air  Force  to  fulfill  a  request. 
Yc  u  may  want  to  create  a  new  record 
wlen  it  would  be  a  more  useful 
reiponse  to  the  requester  or  is  less 
bi^densome  for  the  agency  than 

pr  )viding  an  existing  record  and  the 
re(  uester  agrees.  Do  not  charge  the 
ret  uester  more  for  creating  a  record  than 
yo  1  would  charge  for  the  existing 
re(  ord. 

b)  Apply  a  standard  of 

rei  sonableness  for  electronic  data  when 

thi  ire  is  a  question  on  whether  you  are 

en  ating.  programming,  or  formatting  a 

T&  ord.  If  you  can  respond  with  a 

"b  jsiness  as  usual"  approach,  process 

thi  I  request,  otherwise  offer  the 

rei  uester  appeal  rights. 

§  S  )6.9    Special  disclosure  procedures. 

>ome  instructions  have  disclosure 
pr  }cedures  for  certain  types  of  records. 
Re  fer  to  those  instructions  for  specific 
di  closure  procedures  when  you  process 
FC  iIA  requests.  The  only  reason  to  deny 
a  I  squest  is  a  FOIA  exemption. 

a)  Process  FOIA  requests  from  foreign 
cil  izens,  foreign  govermnents,  their 

re  )resentatives,  or  international 
cc  nmands  under  this  part,  and 
CO  ardinate  with  your  foreign  disclosure 
of  ice.  If  the  command  has  no  foreign 
di  ;closure  office,  refer  the  request  to 
SJ  F/AAIS  (FOIA)  for  SAF/IAD 
CO  jrdination  through  the  MAJC0M 
F(  HA  office. 

b)  If  requests  from  foreign 

gc  /ernment  officials  do  not  cite  the 
F(  ILA,  refer  them  to  your  foreign 
di  (closure  office  and  notify  the 
re  luester. 

c)  If  you  have  a  non-lJ.S.  Government 
re  :ord,  coordinate  with  the  record's 

or  ginator  before  releasing  it  (see 
§  I  06.10(e)(1).  This  includes  records 
cr  !ated  by  foreign  governments  and 
ot  >anizations  like  fiie  North  Atlantic 
Ti  eaty  Organization  (NATO)  and  North 
A  nerican  Aerospace  Defense  (NORAD). 
C<  ordinate  release  of  foreign 
gc  vernment  records  with  the  U.S. 
D  partment  of  State  through  the 
V  \JCOM  FOL\  office.  Coordinate 
re  ease  43r  denial  of  Letters  of  Offer  and 
A  :ceptance  (LOA)  and  SAF/IA  through 
Si  lF/AAIS  (FOL\). 

§  I  06. 1 0    FOIA  exemptions. 

Denial  authorities  may  withhold 
re  :ords  or  information  when  an 
ic  f>ntifiable  harm  would  result  by 
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disclosure,  and  the  records  are  exempt 
under  5  U.S.C.  552(b). 

(a)  Exemption  1— Classified  Records. 
Records  properly  and  currently 
classified  in  the  interest  of  national 
defense  or  foreign  policy,  as  authorized 
by  executive  order  and  implementing 
instructions.  Apply  this  exemption 
when  disclosing  information  by  itself  or 
in  the  context  of  other  information  that 
could  reasonably  be  expected  to  damage 

:  national  security. 

(1)  To  make  a  sound  decision,  review 
the  record  paragraph  by  paragraph  for 
releasable  information.  Review  all 
unclassified  parts  before  release  to  see  if 
they  are  exempt.  Before  releasing  a 
Teviewed  and  declassified  docuinent, 
draw  a  single  black  line  through  all  the 
classification  markings,  so  they  are  still 
legible  and  stamp  the  document 
"Unclassified."  Review  material,  if 
appropriate,  to  determine  if  it  should  be 
classified,  even  though  it  was  not 
classified  when  requested.  AFI  31-401. 
Information  Security  Program 
Management  (formerly  AFRs  205-1  and 
205-43).  tells  how  to  classify  and 
declassify  records.  Check  to  see  if 
information  from  foreign  sources  is 
classified.  Delete  exempt  parts  of 
records  and  disclose  the  rest  if  it  does 
not  distort  meaning  and  you  can 
reasonably  assume  that  a  skillful, 
knowledgeable  person  could  not 
reconstruct  the  information  deleted.' 
Denial  letters  must  say  that 
unauthorized  disclosure  of  such 
information  could  reasonably  be 
expected  to  cause  damage  tu  uatlonal 
security  and  cite  the  appropriate 
executive  order  paragraph(s)  as 
authority  for  classification.  When 
denying  a  whole  classified  record, 
release  all  unclassified  parts  that  would 
cause  no  identifiable  harm.  Coordinate 
with  the  local  information  security 
specialist  when  invoking  this  exemption 
for  consistency  of  classification  policy 
and  procedures.  • 

(2)  When  simply  knowing  whether  a 
record  exists  or  not  reveals  classified 
information,  use  the  "Glomar"  (refusal 
to  confirm  or  deny)  response.  Apply  it 
consistently,  not  only  when  a  record 
exists  but  also  when  a  record  does  not 
exist.  Otherwise,  the  pattern  of  using  a 
"no  record"  response  when  a  record 
does  not  exist,  and  a  "refusal  to  confirm 
or  deny"  when  a  record  does  exist  will 
disclose  exempt  information.  Cite  the 
FOIA  exemption  when  you  use  the 
"Glomar"  response. 

(b)  Exemption  2 — Internal  Personnel 
Rules  and  Practices.  Exempt 
information  falls  in  two  categories: 

(1)  "High"  2  protects  reconls  which, 
if  disclosed,  would  substantially  hinder 
the  effective  performance  of  a 
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significant  function  of  the  DoD  by 
risking  circumvention  of  a  statute  or  Air 
Force  instruction  or  policy. 

(2)  "Low"  2  is  for  trivial  internal 
administrative  matters  of  ho  genuine 
pubUc  interest  and  the  process  of 
releasing  such  records  would  constitute 
an  unwarranted  administrative  burden. 
You  can  only  use  the  "low"  2 
exemption  before  fully  processing  the 
requested  records.  Otherwise,  you  may 
eliminate  the  administrative  burden 
justification. 

(c)  Exemption  3— Other  Statutes. 
Records  of  matters  that  a  statute 
specifically  exempts  from  disclosure  by 
terms  that  pennit  no  discretion  on  the 
issue  of  withholding  or  according  to 
defined  standards  for  withholding  or . 
referring  to  particular  types  of  matters 
we  must  withhold.  When  using  this 
exemption,  cite  both  exemption  3  and 
the  specific  statute. 

(d)  Exemption  4 — Confidential 
Commercial  Information.  Records  with 
trade  secrets  and  commercial  or 
financial  information  submitted  by  a 
person  or  entity  outside  the  Federal 
Government  on  a  privileged  or 
confidential  basis  that,  if  released,  is 
likely  to  cause  substantial  competitive 
harm  to  the  submitter  of  the  information 
or  impair  the  government's  future 
ability  to  obtain  necessary  information. 
Examples  of  exempt  information  follow: 

(1)  Trade  secrets  that  are 
commercially  valuable  plans,  formulas, 
processes,  or  devices  used  for  making, 
preparing,  compounding,  or  processing 
trade  commodities  and  are  the  product 
of  innovation  or  substantia]  effort  and 
were  given  in  confidence. 

(2)  Commercial  or  financial 
information  given  in  confidence,  in 
connection  with  loans,  bids^^ontracts, 
or  proposals;  or  privileged  inliwmation, 
such  as  trade  secrets,  inventing 
discoveries,  or  other  proprietary  data. 

(3)  Statistical  data  andcommercial  or 
financial  information  concerning 
contract  performance,  income,  profits, 
losses,  and  expenditures,  offered  and 
given  in  confidence  by  a  contractor  or 
potential  contractor. 

(4)  Personal  statements  made  during 
inspections,  investigations,  or  audits,  if 
such  statements  are  given  in  confidence 
by  the  individual  and  kept  confidential, 
because  they  reveal  trade  secrets  or 
commercial  or  financial  information 
normally  considered  confidential  or 
privileged. 

(5)  Fmancial  data  private  employers 
provide  in  confidence  for  local  wage 
surveys,  used  to  set  and  adjust  pay 
schedules  for  prevailing  wage  rate 
employees  of  the  DoD. 

(6)  Scientific  and  manufacturing 
processes  or  developments  concerning 


technical  or  sdenlific  data  or  other 
information  submitted  with  a  research 
grant  application  or  with  a  report  during 
research. 

(7)  Computer  software  qualifying  as  a 
record  under  this  part  that  is 
copyrighted  imder  the  Copyright  Act  of 
1976  (17  U.S.C.  106),  the  disclosure  of 
which  would  adversely  affect  its  market 
value. 

(8)  Technical  or  scientific  data  a 
contractor  or  subcontractor  developed 
entirely  with  private  funds  and 
technical  or  scientific  data  developed 
with  both  Federal  and  private  funds, 
which  the  contractor  or  subcontractor 
legally  owns  per  10  U.S.C.  2320-2321 
and  DoD  Federal  AcquLsiUon  Regulation 
Supplement  (DFARS).  chapter  2  of  48 
CFR  227.4.  You  may  withhold  technical 
data  developed  entirely  with  Federal 
funds  under  Exemption  3  if  the  data 
meets  the  criteria  of  10  U.S.C.  130. 

(e)  Before  releasing  information 
submitted  from  outside  the  Air  Force: 

(1)  Write  to  the  submitter  of  the  data 
for  views  on  releasability  and  include 
apnendix  b  with  your  letter. 

(2)  Tell  the  requester  that  we  must 
give  the  submitter  of  the  data  the 
opportunity  to  comment  before  the  Air 
Force  decides  whether  to  release  the 
information. 

(3)  Give  the  submitter  a  reasonable 
period  of  time  (no  more  than  30 
calendar  days)  to  object  to  release  and 
provide  justification. 

(4)  If  tne  submitter  does  not  respond, 
write  that  you  have  not  received  a  reply, 
tell  the  submitter  of  the  decision  to 
release  with  the  reason'and  give  the 
expected  release  date  (at  least  2  weeks 
from  the  date  of  your  letter). 

(5)  If  the  submitter  objects,  but  the  Air 
Force  disclosure  authority  considers  the 
records  releasable,  tell  the  submitter 
before  releasing  the  data.  Include  in  the 
letter  a  brief  explanation  and  a  release 
date  at  least  2  weeks  from  the  date  of  the  • 
letter. 

(fl  Exemption  5— Inter-  or  Intra- 
Agency  Records,  hitra-agency  or  inter-   ~ 
agency  memoranda  or  letters  that, 
according  to  recognized  legal  privileges 
are  not  routinely  released  to  a  party  in 
litigation  with  the  Air  Force  or  DoD.  If 
such  a  record  or  part  of  such  a  record 
would  be  made  available  routinely 
through  the  discovery  process  in  the 
course  of  litigation  with  the  agency, 
release  it.  In  the  discovery  process, 
litigants  get  from  each  other  information 
relevant  to  issues  in  a  trial  or  hearing. 
if  the  information  is  only  made  available 
through  the  discovery  process  by  special 
court  order,  then  it  is  exempt.  Release 
factual  records  or  parts  unless  the 
information  is  privileged  or  otherwise 
exempt.  Generally,  release  a  direction  or 


order  from  a  superior  to  a  subordinate, 
though  contained  in  an  internal 
communication,  if  it  fqrms  policy 
guidance  or  a  decision,  but  is  not  a 
discussion  of  preUminary  or  other 
matters  that  would  compromise 
decision  making.  Consult  your  SJA 
about  whether  Exemption  5  material 
would  be  routinely  available  through 
the  discovery  process.  Here  are 
examples  of  exempt  information. 

(1)  The  deliberative  process 
privilege— those  parts  of  records  with 
internal  advice,  opinions,  evaluations, 
or  recommendations  that  reveal  Air 
Force  or  DoD  dehberations. 

(2)  Those  nonfactuai  parts  of  Air 
Force  personnel  evaluations  of 
contractors  and  their  products. 

(3)  Advance  information  of  a 
speculative,  tentative,  or  evaluative 
nature  on  such  matters  as  proposals  to 
buy.  lease,  or  otherwise  acquire  and 
dispose  of  materials,  real  estate, 
facilities,  or  functions,  if  such 
information  gives  private  personal 
interests  An  unfair  competitive 
advantage  or  impedes  legitimate 
governmental  functions.  Generally,  you 
cannot  use  this  privilege  to  withhold 
factual  information.  However,  you  may 
withhold  facts  when  they  are  so 
interconnected  with  deUberative 
information  that  disclosing  facts 
necessarily  discloses  the  Air  Forces 
deliberative  process  or  when  facts  and 
deliberative  information  are  so 
interconnected  that  separating  them 
would  be  iminformative  or  redundant. 

(4)  Official  reports  of  inspection, 
audits,  investigations,  or  surveys  on 
safety,  security,  or  internal  management. 
administration,  or  operation  of  the  Air 
Force. 

(5)  The  attorney  work  product 
privilege — records  an  attorney  prepares, 
or  supervises  the  preparation  of.  in 
contemplating  or  preparing  for 
administrative  proceedings  or  Utigatidn. 

(6)  The  attomey-chent  privilege — 
confidential  communication  between  an 
attorney  and  dient.  For  example,  a 
commander  expresses  concerns  in 
confidence  to  his  cm-  her  judge  advocate 
and  asks  for  a  legal  opinion.  The  legal 
opinion  and  everjlhing  the  commander 
tells  the  judge  advocate  in  confidence 
qualify. 

(7)  Unlike  deUberative  process 
privilege,  you  may  withhold  both  facts 
and  opinions  in  attorney  work  product 
or  privileged  communications. 

(8)  Trade  secrets  or  other  confidential 
research,  development,  or  commercial 
infonnation  the  Air  Force  or  DoD  owns, 
whose  premature  release  probably 
would  affect  the  Air  Forces  or  DoD's 
negotiating  position  or  other 
commercial  interests. 
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(9)  Computer  software  qualifying  as  a 
record  under  this  part  which  is 
deliberative  in  nature,  if  its  release 
would  inhibit  decisionmaking.  In  this 
case,  closely  examine  the  use  of  the 
software  to  ensure  its  deliberative 
nature. 

(10)  Planning,  programming,  and 
budget  information  involving  defense 
planning  and  resource  allocation. 

(g)  Exemption  6 — Invasion  of  Personal 
Privacy.  Personnel,  medical,  and  similar 
personal  information  in  other  hies 
whose  release  to  the  public  clearly 
invades  personal  privacy.  To  decide 
whether  to  release  personal  information, 
balance  the  privacy  interest  against 
what  its  release  would  tell  the  public 
about  how  the  Air  Force  functions  or 
about  the  conduct  of  an  Air  Force 
functions  or  about  the  conduct  of  any 
Air  force  employee  (the  pubUc  interest). 
Withhold  records  only  when  the  privacy 
interest  exceeds  the  public  interest.  Do 
not  use  this  exemption  to  protect  a 
deceased  person's  privacy,  but  you  may 
use  it  to  protect  the  privacy  of  the 
deceased  person's  family  in  rare 
instances.  Generally  let  a  person  (or 
their  representative)  see  their  own 
personnel,  medical,  or  similar  hies  and 
withhofd  information  from  the  subject 
only  using  5  U.S.C.  S52a,  The  Privacy 
Act  of  1974  (see  part  SOGb  of  this 
chapter). 

(1)  Withhold  names  and  duty 
addresses  of  personnel  serving  overseas 
or  in  sensitive  or  routinely  deployable 
units.  Routinely  deployable  units 
normally  leave  their  permanent  home 
stations  on  a  periodic  or  rotating  basis 
for  peacetime  operations  or  for 
scheduled  training  exercises  conducted 
outside  the  United  States  or  U.S. 
territories  on  a  routine  basis.  Units 
based  in  the  United  States  for  a  long 
time,  such  as  those  in  extensive  training 
or  maintenance  activities,  do  not  quality 
during  that  period.  Units  designated  for 
deployment  or  contingency  plans  not 
yet  executed  and  units  that  seldom 
leave  the  United  States  or  U.S. 
territories  (e.g.,  annually  or 
semiannually)  are  not  routinely 
deployable  units.  However,  tinits  alerted 
for  deployment  outside  the  United 
States  or  U.S.  territories  during  actual 
execution  of  a  contingency  plan  or  in 
support  of  a  crisis  operation  qualify. 
The  way  the  Air  Force  deploys  units 
makes  it  difficult  to  determine  when  a 
unit  that  has  part  of  its  personnel 
deployed  becomes  eligible  for  denial. 
The  Air  Force  any  consider  a  unit 
deployed  on  a  routine  basis  or  deployed 
fully  overseas  when  30  percent  of  its 
personnel  has  been  either  alerted  or 
actually  deployed.  In  this  context, 
alerted  means  that  a  unit  has  received 
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ail  official  vmttei^  warning  of  an 

in  pending  operational  mission  outside 

tht  United  States  or  U.S.  territories. 

2)  Sensitive  units  are  primarily 
inirolved  in  training  for  special  activities 
or  classified  missions,  including,  for 

ex  unple,  intelligence-gathering  units 
thiit  collect,  handle,  dispose  of,  or  store 
cUssified  information  and  materials,  as 
wi  ill  as  units  that  train  or  advise  foreign 
pe  rsonnel. 

3)  Each  MAJCOM  and  FOA  will  - 
es  ablish  a  system  and  OPR(s)  to 

id  jntify  units  in  their  command 

qu  alifying  for  this  exemption. 

A  tpropriate  OPRs  could  include 

Di  rectors  of  Operations,  Plans,  and  ' 

Pr  igrams,  and  Personnel.  The  resulting 

Ui  t  of  nonreleasable  units  will  be 

re  iewed  and  updated  in  January  and 

July  and  provided  to  the  MAJCOM  or 

FOA  FOLA  office.  This  listing  will  be  in 

A&CII  format  on  a  3V2  or  SV*  inch 

fl(  ppy  disk  (double  sided,  high  density). 

w  lich  contains  the  unit's  ei^t-position 

pt  rsonnel  accounting  symbol  (PAS) 

CO  de,  with  1  pas  code  per  line  (record) 

(8  byte  record).  The  MAJCOM  or  FOA 

F(  )IA  manager  will  forward  an 

ell  ictronic  copy  of  the  Ust  of 

n<  nreleasonable  units  to  AFMPC/RMI  to 

b€  included  in  the  personnel  data 

sy  stem.  The  MAJCOM  and  AFMPC 

F(  tlA  offices  will  use  it  to  determine 

re  easable  lists  of  names  and  duty 

aodresses. 

h)  Exemption  7 — Investigative 
R(  cords.  Records  or  information 
ga  thered  for  law  enforcement  purposes 
bi  t  only  when  releasing  these  records 
w  >uld  probably: 

1)  Interfere  with  enforcement 
pi  oceedings. 

2)  Deprive  a  person  of  the  right  to  a 
fa  r  trial  or  an  impartial  judgment. 

[3)  Invade  personal  privacy 
ui  inecessarily. 

4)  Identify  a  confidential  source, 
in  eluding  a  state,  local,  or  foreign 

a(  ency  or  authority  or  any  private   - 
ir  ititution  that  gives  confidential 
ir  ormation. 

(5)  Disclose  information  fi-om  a 
confidential  source  and  obtained  by  a 
criminal  law  enforcement  authority  in  a 
CI  iminal  investigation  or  by  an  agency 
C(  nductiixg  a  lawful  national  security 

ir  telligence  investigation,      r 

(6)  Disclose  methods  for  law 

ei  forcement  investigation  or  > 

pi  osecutions. 

(7)  Disclose  guidelines  for  law 
ei  forcement  investigations  or 
prosecutions  if  the  release  would 
ptobably  encourage  circumvention  of 
tUe  law. 

1(8)  Endanger  an  individual's  life  or 
p  lysical  safety. 


(i)  You  may  use  this  e.xemption  to 
prevent  disclosure  of  documents  not 
originally  created  for,  but  later  gathered 
for  law  enforcement  purposes. 

(j)  Exemption  8 — Financial 
Institutions.  Those  records  contained  in 
or  related  to  examination,  operation,  or 
condition  reports  prepared  by,  on  the 
behalf  of,  or  for  the  use  of,  an  agency 
that  regulates  or  supervises  financial 
institutions. 

(k)  Exemption  9 — Wells.  Records  with 
geological  and  geophysical  information 
and  data,  including  maps,  concerning 
wells. 

S  806.11    FCMA  exclusions. 

(a)  Under  two  hmited  situations, 
requests  for  law  enforcement  records  are 
not  subject  to  disclosure  under  FOLA: 

(1)  Requests  for  law  enforcement 
records  when  the  investigation  involves 
a  possible  criminal  violation,  the  subject 
is  unaware  of  the  investigation,  and 
disclosing  the  record's  existence  could 
interfere  with  enforcement. 

(2)  Requests  for  informant  records  a 
criminal  law  enforcement  agency  keeps 
under  the  informant's  name  or  personal 
identifier  made  by  a  third  party  using 
the  informant's  name  or  personal 
identifier,  but  only  when  the 
informant's  status  as  an  informant  has 
not  been  officially  confirmed. 

(b)  In  these  cases,  do  not  use  denial 
procedures;  instead,  say  you  found  no 
records.  Coordinate  with  the  SJA  on 
these  cases.  When  you  write  to  the 
requester,  do  not  give  the  statutory 
citation  for  the  exclusion  nor  state  your 
reliance  on  an  exclusion. 

§806.12    Denials. 

Only  denial  authorities  may  withhold 
information.  Denial  authority  level  is  at 
the  deputy  chiefs  of  staff  and  chiefs  of 
comparable  offices  or  higher  at  HQ 
USAF.  and  MAJCOM  and  FOA 
commanders.  These  officials  may  name 
an  additional  official  as  a  denial 
authority.  Send  SAF/AAIQ  a  letter  with 
the  position  titles  only.  Only  the 
Administrative  Assistant  to  the 
Secretary  of  the  Air  Force  can  approve 
a  request  for  more  than  one  additional 
denial  authority.  Send  those  requests^/ 
with  justification,  to  SAF/AAIQ.        '^ 

(a)  When  denying  information,  delete 
only  the  exempt  parts  of  a  record, 
release  what  remains,  and  Idt  the    ^ 
requester  know  that  you  are  providing 
all  reasonably  segregable,  releasable 
parts  of  the  record.  Clearly  show  the 
requester  where  you  deleted 
information. 

(b)  Denial  letters  must  include  the 
reason  for  the  denial  and  cite  the 
statutory  exemption.  Only  authorized 
denial  authorities  sign  denial  letters. 


FOIA  managers  may  sign  "no  records" 
responses.  Denial  letters  and  "no 
records"  responses  must  also  include  an 
appeal  paragraph  that: 

(1)  Tells  the  requester  to  address 
appeals  to  the  Secretary  of  the  Air 
Force,  through  the  FOLA  office  of  the 
activity  that  issued  the  denial  or  "no 
records"  response. 

(2)  Tells  the  requester  to  appeal 
within  60  calendar  days  from  the  date 
of  the  letter  and  to  include  reasons  for 
reconsideration. 

(3)  Asks  the  requester  to  attach  a  copy 
of  the  response. 

§  806.1 3    Freedom  of  Infomtation  Act 
annual  report 

(a)  MAJCOM  and  FOA  FtJlA 
managers  submit  a  calendar-year  report 
on  3  Vj-  or  5V4-inch  disk  using  the  FOLA 
System.  Send  the  report  by  10  January 
to  SAF/AAIQ.  The  report  control 
symbol  (RCS)  is  DD-PA(A)1365. 

(b)  SAF/AAIQ  submits  the  report  to 
the  Office  of  the  Assistant  to  the 
Secretary  of  Defense  (Pubhc  Affairs) 
Directorate  for  Freedom  of  Information 
and  Security  Review  on  DD  Form  2564, 
Annual  Report— Freedom  of 
Information  Act. 

§806.14    Host-tenant  reiationsMp. 

(a)  The  host  base  FOIA  manager  logs, 
processes,  and  reports  FOLA  requests  for 
tenant  units.  The  host  base  FOLA  office 
refers  all  recommended  denials  and  "no 
records"  appeals  to  the  tenant  MAJCOM 
FOLA  manager. 

(b)  This  host-tenant  relationship  does 
not  apply  to  disclosure  authorities  for 
speciahzed  records,  such  as  the  Air 
Force  Audit  Agency  and  the  Air  Force 
Office  of  Special  Investigations. 

§806.15    Processing  FOIA  requests. 

All  FOLA  offices  use  the  FOLA  system 
to  track  and  manage  FOLA  requests. 
AFM  4-196  is  the  FOLA  System  End 
Users  Manual. 

(a)  After  receiving  a  FOIA  request,  the 
FOIA  manager: 

(1)  Records  the  date  and  time  of 
receivini;  the  request,  logs  the  request  in 
the  FOIA  system  and  sets  a  suspense 
date.  For  more  than  10  FOIA  requests, 
sets  up  a  first-in,  first-out  system  to 
process  the  requests  in  the  order 
received. 

(2)  Considers  a  request  received  when 
the  FOLA  office  responsible  for 
processing  the  request  receives  it;  and 
when  the  requester  states  a  willingness 
to  pay  fees  set  for  his  or  her  category 
(see  §  806.17),  has  paid  past  FOIA  debts, 
and  has  reasonably  described  the 
requested  records. 

(3)  Determines  the  fee  according  to 
the  requester's  category,  writes  to 


requesters  who  have  not  made 
arrangements  to  pay  for  the  information 
and  whose  fees  are  more  than  $15, 
telling  them  the  category  and  cost  of  the 
request. 

(4)  Answers  fee  waiver  requests  before 
processing.  Asks  for  more  justification, 
if  needed  to  make  a  good  decision.  Do 
not  consider  this  notice  a  denial. 

(5)  Attaches  DD  Form  2086,  Record  of 
Freedom  of  Information  (FOI) 
Processing  Cost,  or  DD  2086-1 .  Record 
of  Freedom  of  Information  (FOI) 
Processing  Cost  for  Technical  Data,  to 
each  request.  The  OPR  must  complete 
and  return  this  form  to  the  FOIA  office. 
These  forms  give  the  fees  for  charging, 
if  any,  and  processing  costs  you  use  to 
prepare  the  FOIA  annual  report. 

(6)  Writes  the  requester  to 
ackno\vledge  receipt  of  the  request  if  the 
date  or\ostmark  (whichever  is  later)  is 
more  tha^j  lO  workdays  ago  and  informs 
the  requester  of  any  unusual  problems. 

(7)  Tells  the  requester  if  the  record  is 
not  sufficiently  described  and  asks  for 
more  information.  If  possible,  offers  to 
help  the  requester  identify  the  requested 
records  and  tells  what  kind  of 
information  makes  searching  for  a 
record  easier. 

(8)  Sends  the  request  to  the  OPR  who 
searches  for  the  record  and  decides 
whether  to  release  it. 

(9)  Sends  classified  records  with  no 
OPR  or  functional  equivalent  to  SAF/ 
AAIS,  through  the  MAJCOM  or  FOA 
FOIA  office,  for  HQ  USAF/SP  review. 
Telephones  SAF/ AAIS  before  sending 
the  records. 

(10)  Tells  the  requester  in  a  letter  sent 
within  10  workdays  after  receiving  the 
request  of  the  final  decision  to  release 
or  deny  the  records. 

(11)  When  answering  requests  for  Usts 
of  names  and  duty  addresses,  tells 
requesters  as  early  as  possible  about  the 
mass  maiUng  restrictions  outhned  in 
AH  37-125,  Official  Mail,  Small  Parcel 
and  Distribution  Management  (formerly 
AFR  4-50). 

(12)  Grants  10  additional  workdays 
for  one  or  more  of  three  reasons: 

(i)  All  or  part  of  the  requested  records 
are  not  at  the  installation  processing  the 
request. 

(ii)  Fulfilling  the  request  means 
collecting  and  reviewing  an  enormous 
number  of  records. 

(iii)  Other  Air  Fore  activities  or  other 
agencies  need  to  be  involved  in 
deciding  whether  to  release  the  records. 

(13)  Sends  the  requester  a  letter 
within  10  workdays,  giving  the  reason 
for  the  delay  and  a  date  (within  20 
woikdays  after  receiving  the  request) 
when  the  lequester  can  expect  a  final 
decision. 


(14)  Records  e.xtensions  and  reasons 
for  them  in  the  FOIA  system. 

(15)  Coordinates  with  the  public 
affairs  office  if  the  requested  records  are 
potentially  newsworthy  or  if  the  news 
media  sent  the  request. 

(16)  Sends  releasable  records  to 
reouesters  with  a  bill  (if  appropriate). 

(17)  Sends  a  request  the  OPR  wants  to 
deny  through  the  MAJCOM  or  FO.A 
FOI.^  office  to  the  denial  authority  for 

a  decision.  The  package  must  include: 

(i)The  request. 

(ii)  A  copy  of  the  requested  records. 

(iii)  The  OPR's  and  SJA's  written 
recommendations. 

(iv)  The  exemption  cited. 

(v)  The  reason  for  denial. 

(b)  The  OPR  locates  the  information 
and  recommends  its  release.  In  cases 
where  several  OPRs  have  functional 
responsibihty  for  the  information,  the 
primary  OPR  is  the  one  responsible  for 
most  of  the  information  in  the 
document.  The  OPR: 

(1)  Works  with  the  offices  of  collateral 
responsibihty  (OCR)  inside  and  outside 
the  Air  Force,  considers  the  opinions   , 
and  information  they  provide,  and 
makes  the  final  release  decision. 

(2)  Forwards  records  that  need 
coordination  with  other  Air  Force 
functional  areas  and  outside  agencies  to 
the  MAJCOM  or  FOA  FOIA  office, 
which  sends  them  to  the  appropriate 
FOI  office  for  review  and  return  for  final 
decision. 

(3)  Answers  each  functional  request 
and  follows  FOLA  denial  procedures  for 
records  withheld. 

r 

§806.16    Referrals. 

A  FOIA  manager  refers  requests  to 
another  FOLA  office  after  consulting 
with  them  when  the  request  asks  for 
records  or  information  originated  by 
someone  other  than  the  activity 
receiving  the  request  or  when  an  OPR 
finds  records  in  a  search  that  belong  to 
another  activity. 

(a)  Refer  FOIA  requesters  to  sources 
that  can  provide  unaltered  publications 
and  processed  documents,  such  as 
maps,  charts,  regulations,  and  manuals 
to  the  pubhc,  with  or  without  charge. 
For  example,  people  can  obtain 
documents  published  in  the  Federal 
Re^er  without  using  the  FOIA.  The 
National  Technical  Information  Service 
(NTIS),  5285  Port  Roval  Road. 
Springfield,  VA  22161,  sells  current  Air 
Force  standard  numbered 
(departmental)  publications,  but  does 
not  stock  superseded,  obsolete, 
rescinded,  classified,  FOUO,  hmited  (L), 
or  "X"  distribution  Air  Force 
publications.  FOIA  requests  for  these 
publications  go  through  normal  FOL\ 
channels  to  the  OPR  for  a  release 
recommendatioiL 
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(b)  Usually,  tell  the  requester  about 
the  referral,  identify  the  record  referred 
as  seciirity  permits,  and  tell  the 
requester  to  expect  an  answer  from  the 
agency  or  activity  receiving  the  referral. 

(c)  If  a  request  would  involve  many 
referrals,  tell  the  requester  where  to 
address  the  request:  don't  refer  it 
yourself. 

(d)  Before  releasing  records  or 
information  originated  with  the 
National  Security  Coimcil  (NSC)  or  the 
White  House,  refer  them  through  the 
Office  of  the  Assistant  to  the  Secretary 
of  Defense  (Public  Affairs)  Directorate 
for  Frfedom  of  Information 
(OATSD(PAIDFOISR).  Washington  DC 
20301.  The  OATSD(PA)  will  consult 
with  them  and  reply  back  to  you. 

(e)  The  General  Accounting  Office 
(GAO)  is  outside  the  Executive  Branch 
and  not  subject  to  the  FOIA.  However, 
if  the  FOIA  manager  receives  a  FOIA 
request  directly  from  the  pubhc  or 
referred  from  GAO  for  GAO  documents 
that  contain  Air  Force  or  DoD 
information,  process  the  request  under 
FOIA. 

f  MM.!?    Categorizing  requesters. 

(a)  Requesters'  fees  depend  on  which 
group  they  belong  to: 

(1)  Category  X:  Commercial. 
I^uesters  pay  all  search,  review,  and 
dupncation.  To  decide  who  belongs  in 
mis  category  find  out  how  these 
requesters  will  use  the  requested 
dociunents.  If  you  are  unsure  how  the 
requester  plans  to  use  the  records  or  the 
request  itself  does  hot  clearly  state 
plans,  seek  additional  information 
before  you  categorize  the  request. 

(2)  Category  2:  Educational  or 
Noncommercial  Scienti0c  Institution  or 
News  Media.  Requesters  get  the  first -100 
copies  free  and  pay  for  additional 
copies.  These  requesters  do  not  pay 
search  or  review  charges.  Requesters 
who  use  requested  records  to  write  and 
spread  news  are  not  considered 
commercial  requesters. 

(3)  Category  3:  Others.  Requesters  get 
the  first  2  hours  of  search  and  the  first 
100  copies  free.  These  requesters  do  not 
pay  review  charges. 

(b)  Analyze  each  request  to  categorize 
the  requester.  If  you  think  the 
requester's  category  differs  boia  what 
the  requester  claims,  ask  the  individual 
for  more  justification  and  say  you 
cannot  begin  searching  for  records  until 
you  have  agreed  on  the  category.  If  the 
requester  does  not  send  the  FOIA 
manager  more  justification  in  reasonable 
time  (normally.  30  calendar  days),  the 
manager  makes  a  final  decision  and 
notifies  the  requester  of  the  decision 
and  of  the  right  to  appeal  it. 


:)  Tell  requesters  that  you  caimot 
I  to  answer  their  requests  imtil  they 
stale  they  will  pay  the  costs  set  for  their 
catbgory. 

.18   F^e  assessment 
le  FOIA  limits  charges  to  search. 
reiHew.  and  duplication  based  on  the 
requester's  category. 

b)  Estimate  fees  if  the  requester  asks. 
Do  not  charge  an  amount  more  than  the 
esl  Imate  or  the  amount  the  requester 
agi  ees  to  unless  the  requester  first  agrees 
to  lay  more. 

(b)  Search  time  includes  all  time 
spent  looking  for  records  to  respond  to 
a  r^uest.  Personnel  must  search 
efficiently  to  minimize  both  the  Air 
Fnce's  and  the  requester's  costs.  Search 
efl  srts  must  be  thorough  and  include  all 
lo<  ations  and  activities  most  likely  to 
ha  /e  the  requested  records.  Searches 
mt  y  include  retired  or  staged  records. 
Tiine  spent  reviewing  documents  to 
de  :ide  whether  statutory  exemptions 
ap  )ly  coujits  as  review  time,  not  search 
til  le.  For  computer  searches,  determine 
th  I  first  2  free  hours  against  the  salary 
SG  lie  of  the  person  operating  the 
cotnputer. 

(1)  FOLA  managers  may  charge  for 
search  time  for  the  appropriate  category 
(aad  review  time  for  commercial 
requesters  only),  if  the  requester  agreed 
injadvance  to  pay.  even  if: 

U)  A  search  does  not  uncover  the 
luested  records. 

fii)  The  records  found  are  entirely 
ej^empt  from  disclosure. 

[2)  VVhen  estimated  search  charges 
e^eed  $25,  tell  the  requester  the 
estimated  fees,  unless  the  requester  has 
already  indicated  a  willingness  to  pay 
fefcs  as  high  as  the  estimate.  When 
feasible,  offer  the  requester  the 
opportunity  to  restate  the  request  so  that 
tl^  search  costs  less. 

(c)  Review  is  the  process  of  examining 
d  ciunents  to  determine  if  one  or  more 
o  the  statutory  exemptions  allows 
w  thholding.  It  also  includes  the  time  it 
ta  ^es  to  excise  information.  Review  does 
n(  t  include  time  spent  resolving  general 
le  >al  or  policy  issues  on  exemptions. 
P  )IA  managers  may  only  assess 
c<  mmercial  requesters  for  initial  review. 
T  lis  does  not  include  reviews  at  the 
a  peal  stage  for  exemptions  already 
afplied.  but  it  may  include  review  to 
aiply  an  exemption  not  previously 
cted. 

|(d)  Requesters  pay  only  for  copies  of 
tne  recoids  they  actually  receive.  Copies 
iqay  be  on  paper,  microfiche, 
atdiovisual.  or  machine-readable 
magnetic  tape  or  disk,  among  other- 
n  edia.  FOIA  managers  must  try  hard  to 
ei  isure  copies  are  clear.  If  you  cannot 
p  >ssibly  provide  a  clear  copy,  tell  the 


requester  that  the  copy  is  the  best 
available  and  that  he  or  she  can  make 
an  appointment  to  review  the  master 
copy.  For  copies  of  computer  tapes  and 
audiovisual  material,  charge  the  actual 
copying  cost,  including  the  operator's 
time. 

(e)  Before  beginning  or  continuing 
work  on  a  request,  FOIA  managers  may 
require  advance  payment  from 
requesters: 

(1)  Who  have  not  paid  fees  on  time 
(usually  within  30  calendar  days)  in  the 
past. 

(2)  Whose  estimated  fees  are  ov^r 
$250,  unless  the  requester  always  pays 
promptly.  In  that  case,  give  the 
requester  an  estimate  and  ask  the 
requester  to  ensure  full  payment. 

(f)  If  the  requester  has  always  paid 
promptly,  the  FOIA  manager  sends  the 
records  and  requests  payment  at  the 
same  time. 

(g)  If  a  requester  has  not  paid  on  time 
in  the  past.  FOIA  managers  may  ask  the 
requester  to: 

(1)  Pay  (or  show  proof  of  payment  of) 
outstanding  bills,  plus  interest,  for  past 
FOIA  requests.  ConsuU  31  U.S.C.  3717 
for  interest  rates  and  coordinate  with 
your  accounting  and  finance  office. 

(2)  Pay  estimated  fees  in  advance, 
(h)  If  a  requester  has  no  payment 

history,  or  has  not  paid  on  time  in  the 
past,  FOLA  managers  may  ask  the 
requester  to  pay  after  processing  the 
request  but  before  sending  the  records. 

(i)  When  employees  with  different 
hourly  rates  search  for  information  for 
an  "CHher"  (Category  3)  requester,  waive 
the  cost  of  the  most  expensive  2  hours 
of  search.  Requesters  receive  the  first  2 
hours  search  (Category  3  requesters 
only)  and  the  first  100  pages  of 
duplication  (Categories  2  and  3)  free 
only  once  per  request.  If  you  complete 
your  work  and  refer  the  request  to 
another  FOI  office  for  action,  tell  that 
FOI  office  how  much  time  you  spent 
searching  and  how  many  pages  you 
copied  for  the  requester. 

§806.19    Aggregating  requests. 

A  requester  may  make  many  requests 
at  once,  each  seeking  parts  of  a 
document  or  documents,  just  to  avoid 
paying  fees.  When  a  requester  or  a  group 
of  requesters  breaks  a  request  into  many 
requests  to  avoid  paying,  the  FOIA 
manager  may  combine  the  requests  and 
charge  accordingly.  Before  combining 
requests,  be  stve  you  have  solid 
evidence  that  the  requesters  are  trying  to 
avoid  fees.  Do  not  combine  one 
requester's  multiple  requests  on 
unrelated  subjects.  Contact  SAF/AAIQ 
before  taking  action. 


1806.20    Fee  waivers. 

(a)  Waive  fees  for  requesters  of  all 
cateeories  when: 

(iTfOIA  costs  total  $15  or  less. 

(2)  A  record  is  created  voluntarily  to 
save  the  cost  of  supplying  many  records. 

(3)  A  record  previously  withheld  is 
released  at  small  cost  (e.g.,  $15  to  $30). 

(4)  Releasing  the  information  is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  DoD  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(b)  A  waiver  in  the  public  interest 
establishes  the  two  basic  requirements 
below.  Both  must  be  met  before  you 
waive  or  reduce  fees.  Use  the  following 
six  factors.  Begin  with  the  first  four 
factors  to  determine  "public  interest" 
and  then  use  the  two  remaining  factors 
to  decide  if  release  "is  not  primarily  in 
the  commercial  interest  of  the 
requester." 

U)  Reqwrement  1.  Is  releasing  the 
information  in  the  public  interest 
business  it  will  probably  contribute 
significantly  to  public  understanding  of 
the  government's  operations  or 
activities?   ' 

(i)  Factor  1— Subject  of  the  Request. 
Analyze  whether  the  subject  matter  will 
significantly  contribute  to  the  pubhc 
understanding  of  DoD  operations  or 
activities.  Requests  made  for  records  in 
DoD's  possession  originated  by 
.  nongovernment  organizations  for  their 
intrinsic  content  rather  than  informative 
value  will  likely  not  contribute  to  public 
imderstanding  of  DoD  operations  or 
activities.  Press  clippings,  magazine 
articles,  or  records  expressing  an 
opinion  or  concern  from  a  member  of 
the  pubhc  regarding  a  DoD  activity  are 
such  records.  Releasing  older  records 
may  be  relevant  to  current  DoD 
activities,  so  do  not  discount  it  under 
this  factor  simply  because  it  is  old.  For 
example,  a  requester  might  want 
historical  records  to  study  how  a  certain 
ciurent  DoD  poficy  evolved.  Review 
these  requests  closely,  comparing  the 
requester's  stated  purpose  for  the 
records  and  the  potential  for  public 
understanding  of  DoD  operations  and 
activities. 

(ii)  Factor  2— Informative  Value. 
Closely  analyze  a  record's  substantive 
contents  to  determine  whether 
disclosure  is  meaningful,  and  will 
inform  the  pubUc  on  DoD  operations  or 
activities.  While  the  subject  of  a  request 
may  contain  information  concerning 
DoD  operations  or  activities  it  may  not 
always  help  people  imderstand  these 
operations  or  activities.  One  example  is 
a  heavily  edited  record,  containing  only 
random  words,  fragmented  sentences,  or 
paragraph  headings.  Another  example  is 


information  already  in  the  pubhc 
domain. 

(iii)  Factor  3— General  Public  Will 
Understand  the  Subject  Better.  Will  the 
records'  release  inform,  or  have  the 
potential  to  inform,  the  public  or  just 
the  requester  or  a  few  interested 
persons?  Knowing  the  requester's 
identity  is  essential  to  determine 
whether  he  or  she  plans  to,  and  knows 
how  to,  communicate  information  to  the 
pubhc.  Plans  to  write  a  book,  research 
a  subject,  work  on  a  doctoral 
dissertation,  or  indigency  are  not  reason 
enough  to  waive  fees.  The  requester 
must  tell  how  he  or  she  plans  to 
disclose  the  information  to  the  general 
public.  You  may  ask  requesters  for  their 
qualifications,  the  nature  of  their 
research,  the  piupose  of  requesting 
information,  and  their  plans  for  making 
information  public. 

(iv)  Factor  4— Significance  of  Public 
Understanding.  Balance  the  relative 
significance  or  impact  of  the  disclosure 
against  the  level  of  pubUc  knowledge  or 
understanding  that  exists  before 
disclosure.  Records  released  on  a 
subject  of  wide  public  interest  should 
contain  previously  unknown  facts  that 
increase  pubhc  knowledge.  They  should 
not  dupUcate  what  the  general  public 
already  knows.  Determining  the 
significance  of  information  requires 
objective  judgment.  Take  care  to 
determine  whether  disclosure  will  ' 

probably  lead  to  significant  public 
understanding  of  the  issue.  Do  not  judge 
whether  the  information  is  important 
enough  to  be  public. 

(2)  Requirement  2.  Does  disclosure  of 
the  information  primsuily  mean  profit 
for  the  requester? 

(i)  Factor  5— Commercial  Interest.  If 
you  determine  the  requester  will  use  the 
records  to  make  a  profit,  then  decide  if 
it's  primary,  as  opposed  to  a  personal  or 
noncommercial  interest.  In  addition  to 
profit-making  organizations, 
individuals,  and  other  organizations 
may  have  a  commercial  interest  in 
certain  records.  When  you  have 
difficulty  deciding  whether  a  request  is 
commercial  in  nature,  the  requester's 
identity  and  the  circumstances  of  the 
request  may  help.  You  may  write  to  the 
reouester  and  ask  for  more  details. 

(ii)  Factor  6— Primary  Interest.  After 
you  have  determined  the  requester's 
commercial  interest,  decide  if  it  is 
primary.  Commercial  interests  are 
primary  only  if  the  requester's  profit 
clearly  overrides  a  personal  or  nonprofit 
interest.  You  must  decide  whether  the 
commercial  interest  outweighs  any 
benefit  to  the  public  as  a  result  of 
disclosure.  Waive  or  reduce  fees  when 
the  pubhc  gains  more  than  the 
requester.  If  the  requester's  commercial 


interest  is  greater  than  the  pubhc 
interest,  do  not  waive  or  reduce  fees 
even  if  pubUc  interest  is  significant.  As 
business  organizations,  news 
organizations  have  a  commercial 
interest;  however,  you  can  assume  that 
their  primary  interest  is  giving  the 
general  pubUc  news.  Scholars  writing 
books  or  engaging  in  other  academic 
research,  may  profit,  either  directly  or 
indirectly  (through  the  institution  they 
represent);  however,  such  work  is 
primarily  done  for  educational 
purposes.  Usually  you  would  not  assess 
scholars  fees.  Assume  that  brokers  or 
others  who  compile  government 
information  for  marketing  use  the 
information  for  profit. 

(iii)  Decide  each  fee  waiver  case  by_ 
case.  When  you  have  doubts  about 
waiving  or  ciarging  a  fee.  favor  the 
requester. 

S  806.21    Transferring  fees  to  accounting 
and  financ*  offices. 

The  Treasurer  of  the  United  States  has 
two  accounte  for  FOIA  receipts.  Use 
account  3210,  Sales  of  Pubhcations  and 
Reproductions,  Freedom  of  Information 
Act.  for  depositing  fees  for  pubhcations 
and  forms  described  in  Federal  Account 
Symbols  and  titles.  Use  receipt  account 
3210,  Fees  and  Other  Charges  for 
Services,  Freedom  of  Information  Act,  to 
deposit  fees  for  searching  for,  copying, 
and  reviewing  records  to  provide 
information  not  in  existing  publications 
or  forms.  Add  your  disbursing  office's 
prefix  to  the  account  numbers.  Deposit 
all  FOIA  receipts  in  these  accounts 
except  those  from  industrially  funded 
and  nonappropriated  funded  activities. 
Deposit  these  receipts  in  the  applicable 
fimd. 

§806.22    Fee  rates. 

(a)  These  fees  apply  only  to  FOLA 
requests.  Part  813  of  this  chapter. 
Schedule  of  Fees  for  Copying,  Certifying 
and  Searching  Records  and  Other 
Documentary  Material,  contains  the  fee 
schedule  for  non-FOLA  services.  Refer  to 
Part  806B  of  this  chapter  for  guidance 
on  fees  for  PA  requests. 

(b)  Search  and  review: 

(1)  Clerical  (E9  and  GS-8  and 
below) — $12  an  hour. 

(2)  Professional  (01-06  and  GS-9-GS/ 
GM-15)— $25  an  hour. 

(3)  Executive  (07  and  GS-16/ESl  and 
above) — $45  an  hour. 

(c)  Computer  search  fees  are  based  on 
direct  costs  of  the  central  processing 
unit,  input-output  devices,  and  memory 
capacity  of  the  actual  computer 
configuration.  Also  include  the  salary 
scale  (equal  to  hourly  rates  above)  for 
the  computer  operator  or  programmer 
who  planned  and  carried  out  the  search. 
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(d)  Duplication: 

(1)  Preprinted  material— $.02  per 
page. 

(2)  Office  copies — $.15  per  page. 

(3)  Microfiche — $.25  per  page. 

(4)  Computer  copies  (tapes  or 
printouts) — actual  cost  of  duplicating 
the  tape  or  printout,  including 
operator's  time  and  tape  cost. 

(e)  Copying  cost  for  audiovisual 
documents  is  the  actual  cost  of 
reproducing  the  material,  including  the 
wage  of  the  person  doing  the  work. 
Audiovisual  materials  given  to  a 
requester  heed  not  be  reproducible. 

(f)  Special  Services.  Includes 
certifying  that  records  are  true  copies 
and  sending  records  by  express  mail. 
You  may  recover  their  costs  if  the . 
requester  clearly  asks  for  and  agrees  to 
pay  for  them. 

§806^    Technical  data. 

Technical  data  does  not  include 
computer  software  or  data  used  for 
contract  administration,  such  as 
financial  and  management  information. 
If  the  FOIA  requires,  release  technical 
data  (not  including  critical  technology 
with  military  or  space  application)  after 
the  requester  pays  all  reasonable  costs 
for  seajrch,  duplication,  and  rexiew. 

§806.24   Tachnlcal  data  fee  rstss. 

(a)  Clerical  search  and  review— $13.25 
an  hour.  Minimum  charge — $8.30. 
Professionals  and  executives — set  rate 
before  beginning  at  actual  hoiuly  rate. 
Minimum  charge  is  Vi  of  hourly  rate. 

(b)  Copying  rates  depend  on  the  type 
of  record.  If  this  list  does  include  the 
product,  use  the  fair  market  value. 

(1)  Aerial  photographs,  specificatio[is. 
permits,  charts,  blueprints,  and  other 
technical  documents — $2.50  each. 

(2)  Microfilmed  engineering  dafa 
aperture  cards  (silver  duplicate 
negatives) — $.75  per  card. 

(3)  Silver  duplicate  negatives, 
keypunched  and  verified — $.85  per 
card. 

(4)  Diazo  duplicate  negatives — $.65 
per  card. 

(5)  Diazo  duplicate  negatives 
keypunched  and  verified — $.75  per 
card. 

(6)  Engineering  data  on  35aun  roll 
film — $.50  per  frame. 

(7)  Engineering  data  16mm  roll  film — 
$.45  per  frame. 

(8)  Engineering  paper  prints  and 
drawings — $1.50  each. 

(9)  Reprints  of  microfilm  indices — 
$.10  each. 

(10)  Office  copies — $3.50  for  up  to  six 
images.  Each  additional  image — $.10. 

(11)  Typewritten  pages — $3.50  each. 

(12)  Certification  and  validation  with 
8eal-t€5.2D. 
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(13)  Hand-drawn  plots  and  sketches — 
j  12  an  hour  or  less. 

(14)  Fee  Waivers  for  Technical  Data. 
V  'aive  the  fees  if  they  are  more  than 

r  igular  FOLA  fee  rates  if  a  citizen  era 
I  S  corporation  asks  and  certifies  the 
n  Bed  for  technical  data  to  submit  (or 
a  isess  its  ability  to  submit)  an  offer  to 
s  ipply  the  United  States  or  its 
cbnU^Gtor  with  a  product  related  to  the 
technical  data.  You  may  ask  the  citizen 

corporation  for  a  deposit  of  not  more 

an  what  fulfilling  the  request  costs. 

hen  the  citizen  or  coporation  submits 
ttie  offer,  refund  the  deposit.  Also  waive 
tiiarges: 

I  (15)  If  a  requester  needs  technical  data 
\h  meet  the  terms  of  an  international 
agreement. 

(16)  If  you  decide,  using  regular  FOLA 
f  «  waiver  guidance,  that  a  waiver  is  in 
t  le  interest  of  the  United  States. 

fB06.25    Appeals. 

I  Requesters  may  appeal  denials  of 
lecords.  category  determinations,  fee 
waiver  requests,  and  "no  records" 
determinations  by  writing  to  the  Office 
df  the  Secretary  of  the  Air  Force,  within 
90  calendar  days  after  the  date  of  the 
denial  letter.  A  requester  who  sends  the 
S)peal  after  60  calendar  days,  should 
c  xplain  the  reason  for  the  delay. 

(a)  Requesters  who  appeal  have 

€  xhausted  all  administrative  remedies 
>  r'ithin  the  Department  of  the  Air  Force 
{ nd  The  Office  of  the  General  Counsel 
t  J  the  Secretary  of  the  Air  Force  (SAF/ 
( IC)  makes  a  final  decision.  Requesters 
I  lust  address  all  appeals  to  the  Office  of 
t  le  Secretary  of  the  Air  Force,  through 
t  le  MAJCOM  or  FOA  FOIA  office  that 

<  enied  the  request.  Requesters  should 

j  ttach  a  copy  of  the  denial  letter  to  their 

<  ppeal  and  give  their  reasons  for 
)  ppealing. 

(b)  After  coordinating  with  the  local 
IJA  (and  the  OPR.  if  appropriate), 
4A|C0M  and  FOA  FOLA  offices  send 

1 11  appeals,  including  late  submissions, 
I  D  Ait  Force  Legal  Services  Agency 
AFLSA./JACL)  for  determination,  unless 
ley  have  reconsidered  and  approved 
le  request.  MAJCOM  and  FOA  FOLA 
I  iffices  give  appeals  priority.  They  do 
:  lot  have  20  workdays  to  process  an 
ippeal. 

(c)  Requesters  must  appeal  denials 
nvolving  Office  of  Personnel 
xlanagement's  controlled  civilian 
>ersoimel  records  to  the  Office  of  the 
General  Counsel,  Office  of  Personnel 
Management,  1900  E  Street  NW, 
(Vashington  DC  20415. 

(d)  When  sending  appeals  to  AFLSA/ 
ACL,  attach: 

(1)  The  original  appeal  letter  and 
mvelope. 


(2)  The  initial  request  and  any 
attachments. 

(3)  The  denial  letter,  with  an  index  of 
the  denied  material,  if  applicable. 

(4)  Copies  of  all  records  you  have 
already  provided;  or  if  the  records  are 
massive  (Several  cubic  feet)  and 
AFLSA/JACL  agrees,  an  index  or 
description  of  released  records. 

(5)  Copies  of  all  administrative 
processing  documents,  including 
extension  letters  and  opinions  and 
recommendations  about  the  request. 

(6)  Copy  of  the  denied  record  or 
denied  portions  of  it  marked  to  show 
what  you  withheld.  If  the  records  are 
massive  and  AFLSA/JACL  agrees,  you 
may  substitute  a  detailed  description  of 
the  documents. 

(7)  A  point-by-point  discussion  of 
factual  and  legal  arguments  the 
requester's  appeal  contains  and,  proof 
that  the  denial  authority  considered  and 
rejected  these  arguments  and  why. 

(8)  An  explanation  of  the 
decisionmaking  process  for  intraagency 
documents  denied  under  the 
deliberative  process  privilege  and  how 
the  denied  material  fits  into  that 
process. 

-    (e)  Assemble  appeal  packages: 

(1)  Arrange  attachments  in  the  order 
listed  in  paragraph  (d)  of  this  section. 
Use  tabbed  dividers  to  separate 
attachments. 

(2)  List  all  attachments  in  your  cover 
letter. 

(3)  Include  the  name  of  the  person  to 
contact  and  a  phone  number. 

(f)  AFLSA/JACL  sends  the  appeal  of 
the  Office  of  the  General  Counsel,  who 
makes  a  final  determination.  The  law 
requires  a  final  decision  within  20 
workdays  after  receipt  of  the  appeal 
letter.  The  20  days  begins  when  the 
denial  authority's  FOLA  office  receives 
the  appeal.  The  time  limit  includes 
processing  actions  by  all  levels.  If  a  final 
determination  cannot  be  made  within 
20  days,  AFLSA/JACL  WTites  to  the 
requester  to  acknowledge  the  appeals' 
receipt  and  to  explain  the  delay.  If  SAF/ 
GC  upholds  the  denial,  in  whole  or  in 
part,  SAF/GC  tells  the  requester, 
explains  reasons  for  the  denial,  and  tells 
tlie  requester  about  judicial  review 
rights.  If  SAF/GC  grants  the  appeal,  that 
office  tells  the  requester  in  writing  and 
releases,  or  directs  the  release  of,  the 
record. 

(g)  For  "no  records"  determinations, 
seairch  again,  if  warranted,  or  verify  the 
first  search.  Include  in  the  package  you 
send  to  AFLSAS/JACL  any  letters  that 
show  you  systematically  tried  to  find 
records.  Tell,  for  example,  what  areas  or 
offices  you  search  for  ho^y  you 
conducted  the  search — nilEuiually.  by 
computer,  by  telephone,  etc. 


(h)  For  appeals  to  denials  of  fee 
waiver  requests,  fully  account  for  actual 
and  estimated  costs  with  a  copy  of  the 
DD  2086  or  DD  Form  2086-1: 

§806.26    For  Official  Use  Only  (FOUO). 

FOUO  is  not  a  classification. 
Information  marked  FOUO  must  meet 
the  criteria  for  exemptions  2  through  9, 
or  you  cannot  withhold  it.  Do  not 
consider  or  mark  any  other  records 
FOUO. 

(a)  Originators  mark  records  when 
they  create  them  to  call  attention  to 
FOUO  content.  An  FOUO  marking  does 
not  mean  you  must  withhold  a  record 
under  the  FOLA.  You  still  need  to 
review  a  requested  record.  Examine 
records  with  and  without  markings  to 
identify  information  that  needs 
protection  and  is  exempt  from  public 
release  or  to  decide  whether 
discretionary  release  is  appropriate. 

(1)  Information  in  a  te<^ical 
document  that  requires  a  distribution 
statement  per  AFI  61-204,  Controlling 
the  Distribution  of  Classified  and 
Unclassified  Scientific  and  Techm'cal 
Information  (formeriy  APR  80-30),  must 
show  that  statement.  The  originator  may 
also  mark  the  information  FOUO,  if 
appropriate. 

(2)  Mark  an  unclassified  document 
containing  FOUO  information  "For 
Official  Use  Only"  at  the  bottom,  on  the 
outside  of  the  fi-ont  cover  (if  any),  on 
each  page  containing  FOUO 
information,  on  the  back  page,  and  on 
the  outside  of  the  back  cover  (if  any). 

(3)  In  unclassified  documents,  the 
originator  may  also  mark  individual 
paragraphs  that  contain  FOUO 
information  to  alert  users  and  assist  in 
review. 

(4)  In  a  classified  document,  mark: 
(i)  An  individual  paragraph  that 

contains  FOUO.  but  not  classified 
information,  by  placing  "(FOUO)"  at  the 
beginning  of  the  paragraph. 

(ii)  The  top  and  bottom  of  each  page 
that  has  both  FOUO  and  classified 
information,  with  the  highest  security 
classification  of  information  on  that 
page. 

(iii)  "FOUO"  at  the  bottom  of  each 
page  that  has  FOUO  but  not  classified 
information. 

(5)  If  a  classified  document  also 
contains  FOUO  information  or  if  the 
classified  material  becomes  FOUO  when 
declassified,  place  the  follovdng 
statement  on  the  bottom  of  the  cover  or 
the  first  page,  under  the  classification 
marking:  If  declassified,  review  the 
docimient  to  make  sure  material  is  not 
FOUO  and  not  exempt  under  this  part 
before  public  release. 

(6)  Mark  other  records,  such  as 
computer  printouts,  photographs,  films. 


tapes,  or  slides,"For  Official  Use  Only" 
or  "FOUO"  so  the  receiver  or  viewer 
knows  the  record  contains  FOUO 
information. 

(7)  Mark  FOUO  material  sent  to 
authorized  persons  outside  the  DoD 
with  an  explanation  typed  or  stamf>ed 
on  the  dociunent: 

This  document  contains  information 
EXEMPT  FROM  M.A.NDATORY 
DISCLOSURE  UNDER  THE  FOIA. 

Exeniption(s) applies  (apply).  (Further 

distribution  is  prohibited  without  the 
approval  of  (enter  OPR)). 

(b)  DoD  components,  officials  of  DoD 
components,  and  authorized  DoD 
contractors,  consultants,  and  grantees 
send  FOUO  information  to  each  other  to 
conduct  official  DoD  business.  Tell 
recipients  the  status  of  such 
information,  and  send  the  material  in  a 
way  that  prevents  unauthorized  pubfic 
disclosure.  Make  sure  documents  that 
transmit  FOUO  material  call  attention  to 
any  FOUO  attachments.  Normally,  you 
may  send  FOUO  records  over  facsimile 
equipment.  To  prevent  unauthorized 
disclosure,  consider  attaching  special 
cover  sheets  (i.e..  AF  Form  3227, 
Privacy  Act  Cover  Sheet,  for  Privacy  Act 
information),  the  location  of  sending 
and  receiving  machines,  and  whether 
authorized  personnel  are  around  to 
receive  FOUO  information.  FOUO 
information  may  be  passed  to  officials 
in  other  departments  and  agencies  of  the 
executive  and  judicial  branches  to  fulfill 
a  govermnent  function.  Mark  the 
records  "For  Official  Use  Only,"  and  tell 
the  recipient  the  information  is  exempt 
from  public  disclosure  under  the  FOIA 
and  whether  it  needs  special  handling. 
If  the  records  are  subject  to  the  PA.  refer 
to  Part  806b  of  this  chapter  for  PA 
disclosure  policies. 

(c)  AFI  90-401,  Air  Force  Relations 
With  Congress  (formerly  AFR  1 1-7). 
governs  the  release  of  FOUO 
information  to  members  of  the  Congress 
and  AFI  65-401,  Air  Force  Relations 
With  the  General  Accounting  Office 
(formeriy  AFR  11-8).  governs  its  release 
to  the  General  Accounting  Office  (GAO). 
Review  records  before  releasing  to  see  if 
the  information  warrants  FOUO  status. 
If  not,  remove  FOUO  markings.  If  the 
material  still  warrants  FOUO  status, 
mark  the  records  FOUO  and  explain  the 
appropriate  exemption  and  marking  to 
the  recipient. 

(d)  When  you  use  the  US  Postal 
Service,  package  records  with  FOUO 
information  so  their  contents  are  safe.  If 
FOUO  information  is  not  combined 
with  classified  information,  individuals 
may  send  FOUO  information  by  First 
Qass  Mail  or  Parcel  Post.  Bulky 
shipments,  such  as  FOUO  directives  or 


testing  materials,  that  qualify  under 
postal  regulations  may  be  sent  bv  Fourth 
Class  Mail. 

(e)  Mark  each  part  of  a  message  that 
contains  FOUO  information. 
Unclassified  messages  containing  FOUO 
information  must  show  the  abbreviation 
"FOUO"  before  the  text  begins. 

(f)  To  safeguard  FOUO  records  during 
normal  duty  hours,  place  them  in  an 
out-of-sight  location  if  people  who  do 
not  work  for  the  government  come  into 
the  work  area.  After  normal  duty  hours. 

•  store  FOUO  records  to  prevent 
unauthorized  access.  File  them  with 
other  imclassified  records  in  unlocked 
files  or  desks,  etc..  if  the  Government  or 
a  Government  contractor  provides 
normal  internal  building  security.  When 
there  is  no  internal  security,  locked 
buildings  or  rooms  usually  provide 
adequate  after-hours  protection.  For 
additional  protection,  store  FOUO 
material  in  locked  containers  such  as 
file  cabinets,  desks,  or  bookcases. 

(g)  When  a  record  is  no  longer  FOUO, 
remove  the  markings  or  indicate  on  the 
document  the  markings  no  longer  apply. 
Try  to  tell  everyone  who  has  the  records 
that  their  status  has  changed. 

(h)  Destroy  FOUO  materials  by  tearing 
them  up  so  no  one  can  put  them  back 
together  and  throwing  them  into  trash 
containers.  When  the  information  needs 
more  protection,  local  authorities  may 
use  other  methods.  However,  balance 
the  ex{>ense  of  extra  protection  against 
the  degree  of  sensitivity  of  the  FOUO 
information  in  the  records.  You  may 
recycle  FOUO  material.  Safeguard  the 
FOUO  documents  or  information  until 
recycling  to  prevent  unauthorized 
disclosure.  Recycling  contracts  must 
include  agreements  on  how  to  protect 
and  destroy  FOUO  and  PA  materials. 

(i)  Unauthorized  disclosure  of  FOUO 
records  is  not  an  unauthorized 
disclosure  of  classified  information.  Air 
Force  personnel  must  act  to  protect 
FOUO  records  under  their  control  from 
ftnauthorized  disclosure.  When 
unauthorized  persons  gain  access  to 
these  records,  administrators  find  out 
who  is  responsible  and  take  disciplinary 
action  where  appropriate.  Unauthorized 
disclosure  of  FOUO  information 
containing  PA  information  may  also 
result  in  civil  or  criminal  sanctions 
against  individuals  or  the  Air  Force. 
Tell  the  originating  organization  when 
its  records  are  improperly  disclosed. 

Appendix  A  to  Part  806— Glossary  of  Terms 

Appellate  Authority— Ihe  Office  of  the 
General  Counsel  to  the  Secretary  of  the  Air 
Force,  who  decides  FOIA  appeals. 

Commercial  Request— A  category  1  request 
from,  or  on  behalf  of.  one  who  seeks 
information  that  furthers  the  commerrial. 


trade,  or  profit  Interest  of  the  requester  or  the 
person  represented. 

Denial — A  determination  by  a  denial 
authority  not  to  disclose  requested  records  in 
its  possession  and  control. 

Determ/nation— The  decision  to  grant  or 
deny  all  or  part  of  a  request  from  the  public 
for  records. 

Disclosure — Proxading  access  to,  or  one 
copy  of.  a  record. 

Disclosure  Authority — Official  authorized 
to  release  records. 

Education  Institution  Request — A  category 
2  request  from  a  preschool,  a  public  or 
private  elementary  or  secondary  school,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of  vocational 
education  that  operates  one  or  more  scholarly 
research  programs. 

Electronic  Data — Records  or  information 
created,  stored,  and  retrieved  by  electronic 
means.  Electronic  records  do  not  include 
computer  software  used  as  a  tool  to  create, 
store,  or  retrieve  electronic  data. 

FOIA  Manager — The  person  who  manages 
the  FOIA  Pro^^ra  at  each  oi^ganizational 
level. 

FOIA  Request — A  written  request  for 
records  from  the  public  that  cites  or  implies 
the  FOIA. 

Functional  Request — A  request  for  records 
that  does  not  specifically  cite  or  imply  the 
FOIA. 

Clomar  Response — A  reply  that  neither 
confirms  nor  denies  the  existence  or 
nonexistence  of  the  requested  record.  A 
"Glomar"  response  may  be  lised  with  FOIA 
exemptions  1. 6,  and  7(C)'. 

Initial  Denial  Authority  (IDA) — Persons  in 
authority  positions  who  may  withhold 
records  under  the  FOIA. 

Neivs  Media  Request — A  category  2  request 
from  a  person  whose  job  is  gathering  news 
for  a  publishing  or  broadcasting  organization 
that  supplies  news  to  the  public  News  media 
also  includes  free  lance  journalists  who  can 
prdve  they  have  good  risason  for  expecting  a 
news  organization  to  publish  their  work. 

Noncommercial  Scientific  Institution 
Request — A  category  2  request  from  a 
noncommercial  institution^bat  operates 
solely  to  conduct  scientific  research  not 
intended  to  promote  a  particular  product  or 
industry. 

Other  Request — A  category  3  request  from 
anyone  who  does  not  fit  into  the  Gommercial 
category  or  the  Noncommercial  Scientificor 
Educational  Institutions  or  News  Media 
category. 

Partial  Denial — Decision  to  withhold  part 
of  a  requested  agency  record. 

Public  Interest — When  releasing  official 
information  sheds  light  on  how  an  agency 
performs  its  statutory  duties  and  informs 
citizens  about  what  their  government  is 
doing  or  reveals  an  Air  Force  official's 
conduct  Normally  there  is  no  public  interest 
in  personal  information  if  it  does  not  reveal 
a  person's  conduct  in  their  job. 

flecords— The  products  of  data 
compilation,  such  as  all  books,  papers,  maps, 
and  photographs,  machine  readable  materials 
or  other  documentary  materials,  regardless  of 
physical  form  or  characteristics,  made  or 
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reo  lived  by  an  agency  of  the  U.S. 
Government  in  connection  with  the 
transaction  of  public  business  and  in  the 
age  [ley's  possession  and  control  at  the  time 
it  r  ceives  the  request.  Records  such  as  notes, 
wo  king  papers,  and  drafts  kept  as  historical 
evi  ience  of  actions  are  subject  to  the  FOIA. 
an(  may  be  exempt  from  release  under  5 
U.S  .C.  552(b)(5)  if  an  identifiable  harm  exists 
by  heir  release.  Computer  software  rarely 
qui  lifies  as  an  agency  record.  Evaluate  each 
cas  !.  Two  examples  of  software  as  a  record 

Data  embedded  in  the  software  cannot  be 
extiacted  without  the  software. 

I  Software  that  reveals  information  about 
Do  I  organization,  policies,  functions, 
dec  Isions.  or  procedures,  such  as  computer 
mo  lels  used  to  forecast  budget  outlays,  to 
call  ulate  retirement  system  costs,  or  to 
opt  mize  models  on  travel  costs. 

5  sarch — To  look  for  a  requested  record  or 
a  s|  ecific  section  of  a  record.  You  can  search 
ove  r  the  telephone,  manually,  or  with 
roi;  iputer  searches. 

5  tatutojy  Time  Limits — The  10  workdays 
aft<  r  receiving  the  request  to  tell  the 
req  lester  whether  the  records  are  released  or 
det  ied.  This  term  also  covers  the  additional 
10-  vorkday  extension  allowed  for  reasons  in 
§8(  6.15(a)(12).  The  10  days  begin  when  the 
FO  A  manager  receives  a  properly  filed 
req  jest  with  a  reasonable  description  of  the 
req  lested  records  and  with  the  requester's 
stal  id  willingness  to  pay  fees  or  fees  paid.  If 
the  requester  disagrees  with  his  or  her 
cati  gor>-  or  wants  fees  reduced  or  waived,  the 
10  lays  begin  after  resolving  these  issues. 

1  echnical  Data — Information  (including 
cor  iputer  software  documentation)  that  is 
sci(  ntific  or  technical  in  nature  and  recorded 
on  my  medium. 

Ap  »endix  B  to  Part  806 — Requirements  of  5 
V.i  C  552(b)(4)  (Send  With  Letter  to 
Sul  mitters) 

(i  )  The  Freedom  of  Information  Act  (FOIA) 
req  lires  Federal  agencies  to  provide  their 

except  those  specifically  exempted, 
for|he  public  to  inspect  and  copy. 

)  Section  (b)  of  the  Act  lists  nine 
ex^ptions  that  are  the  only  basis  for 
t  iholding  records  from  the  public. 
)  In  this  case,  the  fourth  exemption,  S 
552(b)(4).  may  apply  to  records  or 
f4rmation  the  Air  Force  maintains.  Under 
exemption,  agencies  may  withhold  trade 
and  commercial  or  financial 
fi  irmation  they  obtained  from  a  (terson  or 
org  inization  outside  the  government  which 
f  rivileged  or  confidential. 

This  generally  iircludes  information 
ided  and  received  with  the 
erstanding  that  it  will  be  kept  privileged 
I  onfidential. 
)  Commercial  or  financial  matter  is 
fidential"  and  exempt  if  its  release  will 
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pre  sably: 

(  )  Impair  the  Government's  ability  to 
obt  lin  necessary  information  in  the  future. 

( :)  Substantially  harm  the  source's 
coi  ipetitive  position  or  impair  some  other 
leg  timate  Government  interest. 

( )  The  exemption  may  be  used  to  help  the 
8oi4rce  when  public  disclosure  will  probably 
ca  Jse  substantial  harm  to  its  competitive 


position.  Examples  of  information  that  may 
qualify  for  this  exemption  include: 

(1)  Commercial  or  financial  infbrmatioo 
received  in  confidence  with  loans,  bids, 
contracts,  or  proposals,  as  well  as  other 
information  received  in  confidence  or 
privileged,  such  as  trade  secrets,  inventions, 
discoveries,  or  other  proprietary  data. 

(2)  Statistical  data  and  commercial  or 
financial  information  concerning  contract 
performance,  income,  profits,  losses,  and 
expenditures,  offered  and  received  in 
confidence  from  a  contractor  or  potential 
contractor. 

(3)  Personal  statements  given  during 
inspections,  investigations,  or  audits, 
received  and  kept  in  confidence  because  they 
reveal  trade  secrets  or  commercial  or 
financial  information,  normally  considered 
confidential  or  privileged. 

(4)  Financial  data  that  private  employers 
give  in  confidence  for  local  wage  surveys 
used  to  set  and  adjust  pay  schedules  for  the 
prevailing  wage  rate  of  DoD  employees. 

(5)  Information  about  scientific  and 
manufacturing  processes  or  developments 
that  is  technical  or  scientific  or  other 
information  submitted  with  a  research  grant 
application,  or  with  a  report  while  research 
is  in  progress. 

(6)  Technical  or  scientific  data  a  contractor 
or  subcontractor  develops  entirely  at  private 
expense,  and  technical  or  scientific  data 
developed  partly  with  Federal  ftmds  and 
partly  with  private  fiinds,  in  which  the 
contractor  or  subcontractor  retains  legitimate 
proprietary  interests  per  10  U.S.C.  2320-2321 
and  48  CFR  227.4. 

(7)  Computer  software  copjTighted  under 
the  Copyright  Act  of  1976  (17  U.S.C.  106),  the 
disclosure  of  which  would  adversely  impact 
its  potential  market  value. 

(gj  If  release  of  the  subject  material  would 
prejudice  your  commercial  interests,  give 
detailed  written  reasons  that  identify  the 
specific  information  and  the  competitive 
harm  it  will  cause  to  you.  your  organization, 
or  your  business.  The  Act  requires  we 
provide  any  reasonably  segregable  part  of  a 
record  after  deleting  exempt  parts.  So,  tell  us 
if  deleting  key  words  or  phrases  would 
adequately  protect  your  interests. 

(h)  If  you  do  not  prove  the  probabiliij-  of 
substantial  harm  to  your  competitive  position 
or  other  commercial  interests,  we  may  be 
required  to  release  the  information.  Records 
qualify  for  protections  case  by  case. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  94-24663  Filed  10-5-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[MI26-03-6661;  FRL-6075-^ 

40  CFR  Part  52 

Approval  and  Promulgation  of 
Implementation  Plans;  Michigan; 
Removal  of  Rnal  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule;  RemovaL 

summary:  On  August  10. 1994.  the  EPA 
published  a  final  rule,  through  the 
"direct  final"  procedure,  approving  the 
exemption  request  from  the 
requirements  contained  in  section  182(f) 
of  the  Clean  Air  Act  (Act)  for  the 
Detroit-Aim  Aihor  ozone  nonattainment 
areas  in  Michigan.  See  59  FR  40826.  The 
EPA  is  removing  this  final  rule  due  to 
adverse  comments  received  on  this 
action.  In  a  subsequent  final  rule,  EPA 
will  summarize  and  respond  to  the 
comments  received  on  these  exemption 
requests  from  the  State  of  Michigan. 
EFFECUVE  DATE:  October  6. 1994. 
ADDRESSES:  Ck)pie8  of  the  docimients 
relevant  to  this  action  are  available  for 
public  inspetrtion  during  normal 
business  hours  at  the  foUovdng  location: 
United  States  Environmental  Protection 
Agency.  Region  5,  Air  Enforcement 
Branch,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  Y 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Abiuvno,  Regulation        ^ 
Development  Section.  Air  Toxics  and 
Radiation  Branch  (AT-18J),  United 
States  Environmental  Protection 
Agency.  Region  5,  77  West  fackson 
Boulevard.  Chicago.  Illinois,  60604, 
(312) 353-6960. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons.  Oxides 
of  nitrogen,  Ozone,  and  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 
Dated;  September  7, 1994. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

IFR  Doc.  94-24675  Filed  10-5-94;  8.45  ami 
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40  CFR  Part  55 

IFRL-S083-4] 

Outer  Continental  Shelf  Air 
Regulations  Consistency  Update  for 
California 

AGENCY:  En\'iroimiental  Protection 

Agency  ("EPA"). 

ACTION:  Final  rule — consistency  update. 

SUMMARY:  EPA  is  finalizing  the  updates 
of  the  Outer  Continental  Shelf  ("OCS") 
Air  Regulations  proposed  in  the  Federal 
Register  on  Jtme  30, 1994  and  August 
17, 1994.  Re»quirements  applying  to  OCS 
sources  located  within  25  miles  of 
states'  seaward  boundaries  must  be 
updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA").  as 


mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act"),  the  Clean  Air 
Act  Amendments  of  1990.  TTie  portion 
of  the  OCS  air  regulations  that  is  being 
updated  pertains  to  the  requirements  for 
OCS  sources  for  which  the  Santa 
Barbara  County  Air  Pollution  Control 
District  (Santa  Baibara  Coimty  APCD). 
South  Coast  Air  Quality  Management 
District  (South  Coast  AQMD),  and  the 
Ventura  County  Air  Pollution  Control 
District  (Ventura  Cotmty  APCD)  ar^the 
designated  COAs,  and  a  requirement 
submitted  by  the  state  of  California.  The 
intended  effect  of  approving  the 
requirements  contained  in  "Santa 
Baibara  County  Air  Pollution  Control 
District  Requirements  AppUcable  to 
OCS  Sources'  (August  30. 1994), 
"South  Coast  Air  Quality  Management 
District  Requirements  Applicable  to 
OCS  Sources"  (Parts  I  and  II)  (August 
30. 1994),  "Ventiu-a  County  Air 
Pollution  Control  District  I^uirements 
Applicable  to  OCS  Sources"  (August  30. 
1994),  and  "State  of  CaUfomia 
Requirements  AppUcable  to  OCS 
Sources"  (August  30, 1994)  is  to 
regulate  emissions  from  OCS  sources  in 
accordance  with  the  requirements 
onshore. 

EFFECTIVE  DATE:  This  action  is  effective 
November  7,  1994. 
ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket  6102,  401  "M"  Street,  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Air  and  Toxics 
Division  (A-5-3),  U.S.  EPA  Region  IX. 
75  Hawthorne  Street,  San  Francisco.  CA 
94105,  Telephone:  (415)  744-1197. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  30, 1994  in  59  FR  33719  and 
August  17, 1994  in  59  FR  42194,  EPA 
proposed  to  approve  the  foUouing 
requirements  into  the  OCS  Air 
Regulations:  "Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources".  "South 
Coast  Air  Quahty  Management  District 
Requirements  AppUcable  to  OCS 
Sources"  (Parts  I  and  II),  "Ventura 
Coimty  Air  PoUution  Control  District 
Requirements  Applicable  to  OCS 
Soim»s",  and  "State  of  CaUfomia 
Requirements  AppUcable  to  OCS 


Sources".  These  requirements  are  being 
promulgated  in  response  to  the 
submittal  of  rules  from  local  air 
poUution  control  agencies  and  the  state 
of  CaUfomia.  EPA  has  evaluated  the 
above  requirements  to  ensure  that  they" 
are  rationally  related  to  the  attainment 
or  maintenance  of  federal  or  state 
ambient  air  quality  standards  or  part  C 
of  title  I  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1!  EPA  has  abo 
evaluated  the  rules  to  ensure  that  they 
are  not  arbitrary  or  capricious.  40  CFR 
55.12(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rults. 

A  30-day  pubUc  comment  period  was 
provided  in  59  FR  33719  and  59  FR 
42194  and  no  comments  were  received. 

EPA  Action 

In  this  document,  EPA  takes  final 
action  to  incorporate  the  proposed 
changes  into  40  CFR  part  55.  No 
changes  were  made  to  the  proposals  sot 
forth  in  the  Jime  30, 1994  and  August 
17, 1994  notices  of  proposed 
rulemaking.  EPA  is  approving  the 
submittal  as  modified  under  section 
328(a)(1)  of  the  Act,  42  U.S.C.  7627. 
Section  328(a)  of  the  Act  requires  that 
EPA  estabUsh  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this, 
statutory  mandate,  EPA  must 
incorporate  appUcable  onshore  rules 
into  part  55  as  they  exist  onshore. 

Administrative  Requirements 

A.  Executive  Order  12291  (Regulatory 
Impact  Anal}'5is) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  This  exemption  continue* 
in  effect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30, 1993. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  aU 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
include  smaU  businesses,  organizations, 
and  governmental  jurisdictions. 

As  was  stated  in  the  final  regulation, 
the  OCS  rule  does  not  apply  to  any 
small  entities,  and  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
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onshore  requirements  into  the  OCS  rule 
to  maintain  consistency  with  onshore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule. 

The  EPA  certifies  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
final  CXZS  rulemaking  dated  September 
4, 1992  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  has  assigned  OMB 
control  number  2060-0249.  This 
consistency  update  does  not  add  any 
further  requirements. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection, 
Administrative  practice  and  procedures. 
Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
Continental  Shelf,  Ozone,  Particulate    ~ 
matter.  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  September  22, 1994.      .   ~ 
John  Wise, 
Acting  Regional  Administrator. 

Title  40  of  the  Codeof  Federal 
Regulations,  part  55,  is  to  be  amended 
as  follows: 

PART  55— {AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U^.C.  §  7401  et  seq.)  as  amended  by 
Public  Law  101-549. 

2.  Section  55.14  is  amended  by 
adding  paragraph  (e)(3)(i)(A)  and 
revising  paragraphs  (e)(3)(ii)(F), 
(e)(3)(ii)(G),  and  (e)(3)(ii)(H)  to  read  as 
follows: 

§55.14  Requrrements  ttiat  apply  to  OCS 
sources  located  witttin  25  miles  of  states' 
seaward  boundaries,  by  state. 

•        •        •        •        • 

(e)  •   •   • 
(3)»    •   • 

W  *  • 

(A)  State  of  California  Requirements 
Applicable  to  OCS  Sources,  August  30, 
1994 

(ii)*   *   * 

(F)  Santa  Baibara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources,  August  30, 
1994. 

(G)  South  Coast  Air  Quality 
.Management  District  Requirements 
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Applicable  to  OCS  Sources  (Part  I  and 
Part  II),  August  30, 1994. 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources,  August  30, 
1994. 


3.  Appendix  A  to  CFR  Part  55  is 
amended  by  adding  paragraph  (a)(l]  and 
revising  paragraphs  (b)(6),  (7),  and  (8) 
under  Uie  heading  "California"  to  read 
as  follows: 

Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirements 

Incorporated  by  Reference  Into  Part  55, 

ky  State 

I*        •        •        •        *     ' 

California  ' 

(a)  •  •  • 

(1)  The  following  requirements  are 
contained  in  State  of  California 
Requirements  applicable  to  OCS  Sources, 
August  30, 1994: 

Barclays  California  Code  of  Regulations. 
The  following  section  of  Title  17  Subchapter 
5: 

17  §  92000    Definitions  (Adopted  5/31/91} 
17  §  92100    Scope  and  Policy  (Adopted  10/ 

18/82) 
17  §92200    Visible  Emission  Standards 

(Adopted  5/31/91) 
1 7  §  92210    Nuisance  Prohibition  (Adopted 

10/18/82) 
17  §  92220    Compliance  with  Performance 

Standards  (Adopted  5/31/91) 
1 7  §  92400    Visible  Evaluation  Techniques 

(Adopted  5/31/91) 
1 7  §  92500    General  Provisions  (Adopted  5/ 

31/91) 
1 7  §  92510    Pavement  Marking  (Adopted  5/ 

31/91) 
1 7  §  92520    Stucco  and  Concrete  (Adopted 

5/31/91) 
1 7  §  92530    Certified  Abrasives  (Adopted  5/ 

31/91) 
1 7  §  92540    Stucpo  and  Concrete  (Adopted 

5/31/91) 
b)  *   •  * 
•         *         •         •         • 

(6)  The  following  requirements  are 
contained  in  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  CX2S  Sources,  August  30, 1994: 
Rule  102    Definitions  (Adopted  7/30/91) 
Rule  103    Severability  (Adopted  10/23/78) 
Rule  201     Pennits  Required  (Adopted  7/2/ 

79) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

3/10/92) 
Rule  203    Transfer  (Adopted  10/23/78) 
Rule  204    Applications  (Adopted  10/23/78) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  7/30/91) 
Rule  206    Conditional  Approval  of 

Authority  to  Construct  or  Permit  to 

Operate  (Adopted  10/15/91) 
Rule  207    Denial  of  Application  (Adopted 

10/23/78) 
Rule  210    Fees  (Adopted  5/7/91) 
Rule  212    Emission  Statements  (Adopted  10/ 

20/92) 


Rule  301    Cimunvention  (Adopted  10/23/ 

'       78) 

Rule  302    Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  304    Particulate  Matter-Northern  Zone 

(Adopted  10/23/78) 
Rule  305    Particulate  Matter  Concentration- 
Southern  Zone  (Adopted  10/23/78) 
Rule  306    Dust  and  fumes-Northern  Zone 

(Adopted  10/23/78) 
Rule  307    Particulate  Matter  Emission 

Weight  Rate-Southern  Zone  (Adopted 

10/23/78) 
Rule  308    Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309    Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  31 1     Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312    Open  Fires  (Adopted  10/2/90) 
Rule  316    Storage  and  Transfer  of  Gasoline 

CAdopted  12/14/93) 
Rule  317    Organic  Solvents  (Adopted  10/23/ 

78) 
Rule  318    Vacuum  Producing  Devices  or 

Systems-Southern  Zone  (Adopted  10/23/ 

78) 
Rule  321    Control  of  Degreasing  Operations 

(Adopted  7/10/90) 
Rule  322    Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323    Architectural  Coatings  (Adopted 

2/20/90) 
Rule  324    Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Crude  Oil  Production  and 

Separation  (Adopted  1/25/94) 
Rule  326    Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  12/14/93) 
Rule  327    Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330    Surface  Coating  of  Miscellaneous 

Metal  Parts  and  Products  (Adopted  11/ 

13/90) 
Rule  331     Fugitive  Emissions  Insp)ection  and 

Maintenance  (Adopted  12/10/91) 
Rule  332    Petroleum  Refinery  Vacuum 

Producing  Systems,  Wastewater 

Separators  and  Process  Turnarounds 

(Adopted  6/11/79) 
Rule  333    Control  of  Emissions  from 

Reciprocating  Internal  Combustion 

Engines  (Adopted  12/10/91) 
Rule  342    Control  of  Oxides  of  Nitrogen 

(NOx  from  Boilers,  Steam  Generators  and 

Process  Heaters)  (Adopted  03/10/92) 
Rule  343    Petroleum  Storage  Tank  Degassing 

(Adopted  12/14/93) 
Rule  359    Flares  and  Thermal  Oxidizers  (6/ 

28/94) 
Rule  505    Breakdown  Conditions  Sections 

A.,  B.I.,  and  D.  only  (Adopted  10/23/78) 
Rule  603    Emergency  Episode  Plans 

(Adopted  6/15/81) 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 


Applicable  to  OCS  Sources,  (Part  I  and  Part 
II)  August  30, 1994:. 

Rule  102    Definition  of  Terms  (Adopted  1 1/ 

4/88) 
Rule  103     Definition  of  Geographical  Areas 

(Adopted  1/9/76) 
Ru  !e  104    Reporting  of  Source  Test  DaU  and 

Analyses  (Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted 

3/6/92) 
Rule  201    Permit  to  Construct  (Adopted  1/5/ 

90) 
Rule  201. 1     Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/ 

5/90) 
Rule  202    Temporary  Pennit  to  Operate 

(Adopted  5/7/76) 
Rule  203    Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205    Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Pennit  to  Operate 

(Adopted  1/5/90) 
Rule  207    Altering  or  Falsi^ing  of  Pennit 

(Adopted  1/9/76) 
Rule  208    Permit  for  Open  Burning 

(Adopted  1/5/90) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210    Applications  (Adopted  1/5/90) 
Rule  212    Standard*  for  Approving  Pennits 

(9/6/91)  except  (c)(3)  and  (e) 
Rule  214    Denial  of  Permits  (Adopted  1/5/ 

90) 
Rule  217    Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  218    Stack  Monitoring  (Adopted  8/  7/ 

81) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  il 

(Adopted  9/11/92) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adopted  B/7/81) 
Rule  221     Plans  (Adopted  1/4/85) 
Rule  301    Pe.Tnit  Fees  (Adopted  10/08/93) 

except  (eK3)  and  Table  IV 
Rule  304    Equipment.  Materials,  and 

Ambient  Air  Analyses  (Adopted  6/11/93) 
Ru  le  304. 1    Analyses  Fees  (Adopted  6/6/92} 
Rule  305    Fees  for  Acid  Deposition 

(Adopted  10/4/91} 
Rule  306    Plan  Fees  (Adopted  7/6/90J 
Rule  401     Visible  Emissions  (Adopted  4/7/ 

89) 
Rule  403    Fugitive  Dust  (Adopted  7/9/93) 
Rule  404    Particulate  Matter— Concentration 

(Adopted  2/7/86} 
Ru  le  405    Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 
Kate  407    Liquid  and  Caseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408    Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  6/7/81) 
Rule  429    Start-Up  and  Shutdown 

Provisions  for  Oxides  of  Nitrogen 

(Adopted  12/21/90) 
Rule  430    Breakdown  Provisions,  (a)  and  (e) 

only.  (Adopted  5/5/78) 
Rule  431.1    Sulfur  Content  of  Caseou;  Fuels 

(Adopted  10/2/92) 


Rule  431.2    Sulfur  Content  of  Liquid  Fuels 
(.Adopted  5/4/90) 

Rule431.3    Sulfur  Content  of  Fossil  Fuels 

(.\dopted  5/7/76) 
Rule  441     Research  Operations  (Adopted  5/ 

7/76) 
Rule  442     Usage  of  Solvents  (Adopted  3/5/ 

82) 
Rule  444    Open  Fires  (Adopted  10/2/87) 
Rule  463    Storage  of  Organic  Liquids 

(Adopted  12/7/90) 
Rule  465    Vacuum  Producing  Devices  or 

Systems  (Adopted  11/1/91) 
Rule  468    Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473    Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474    Fuel  Burning  Equipment-Oxides 

of  Nitrogen  (Adopted  1 2/4/81 ) 
Rule  475    Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476    Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480    Natural  Gas  Fired  Control  Devices 

(Adopted  to/7/77) 
Addendum  to  Regulation  IV  (Effective  1977) 
Rule  701    General  (Adopted  7/9/82ji 
Rule  702     Definitions  (Adopted  7/11/80) 
Rule  704    Episode  Declaration  (Adopted  7/ 

9/82) 
Rule  707    Radio — Communication  S\-stem 

(Adopted  7/11/80) 
Rule  708    Plans  (Adopted  7/9/82} 
Rule  708.1    Stationary  Sources  Required  to 

File  Plans  (Adopted  4/4/80) 
Rule  708.2    Content  of  SUtionaiy  Source 

Curtailment  Plans  (Adopted  4/4/80) 
Rule  708.4     Procedural  Requirements  for 

Plans  (Adopted  7/11/80) 
Rule  709    FL-st  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  710    Second  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  71 1     Third  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  712    Sulfate  Episode  /Actions  (Adopted 

7/11/80) 
Rule  715    Burning  of  Fossil  Fuel  on  Episode 

Days  (Adopted  8/24/77} 
Regulation  IX— New  Source  Performance 

Standards  (Adopted  4/9/93) 
Rule  1 106    Marine  Coatings  Operations 

(.Adopted  8/2/91} 
Ru  le  1 107    Coating  of  Metal  Parts  and 

Products  (Adopted  8/2/91 ) 
Rule  1109    Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/68) 
Rule  1110    Emissions  from  Stationary 

Internal  Combustion  Engines 

(Demonstration)  (Adopted  1 1/6/81 ) 
Rule  1110.1    Emissions  &T>m  Stationar>' 

Internal  Combustion  Engines  (Adopted 

10/4/85} 
Rule  1110.2    Emissions  from  Gaseous  and 

Liquid-Fueled  Intenial  Combustion 

Engines  (Adopted  9/7/90) 
Rule  1113    Architectural  Coatings  (Adoptt-d 

9/6/91) 
Rule  1116.1     Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1121    Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired 

Water  Heaters  (Adopted  12/1/78) 


Rule  1122    SoU-ent  Cleaners  (Degreascre) 

(Adopted  4/5/91) 
Rule  1123    Refinery  Process  Turnarounds     ' 

(Adopted  12/7/90} 
Rule  1129    Aerosol  Coatings  (Adopted  11/2/ 

90) 
Rule  1134    Emissions  of  Oxides  of  Nitrogen 
from  Stationary  Gas  Turbines  (Adopted 
8/4/89) 
Rule  1 140    Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1 142    Marine  Tank  Vessel  OpeiaUons 

(Adopted  7/19/91) 
Rule  1146    Emissions  of  Oxides  of  Nitra^n 
fi^m  Industrial,  Institutional,  and 
Commercial  Boilers.  Steam  Generators, 
and  Process  Heaters  (Adopted  1/6/89) 
Rule  1146.1    Emission  of  Oxides  of  .Nitrogen 
bom  Small  Industrial,  Institutional,  and 
Commercial  Boiler*.  Steam  Generators, 
and  Process  Heaters  (Adopted  7/10/92) 
Ru  le  1 148    Thermally  Enhanced  Oil 

Recovery  Wells  (Adopted  11/5/82) 
Rule  1149    Storage  Tank  Degassing  ^ 

(Adopted  4/1/86) 
Rule  1168    Control  of  Volatile  Organic 
Compound  Emissions  from  Adhesive 
Application  (Adopted  12/4/92) 
Rule  1 1 73    Fugitive  Emissions  of  VolaUle 

Organic  Compounds  (Adopted  12/7/90) 
Rule  1176    Sumps  and  Wastewater 

Separators  (Adopted  1/5/90) 
Rule  1301    General  (Adopted  6/28/90} 
Rule  1302    Definitions  (Adopted  5/3/91) 
Rule  1303    Requirements  (Adopted  5/3/91) 
Rule  1304    Exemptions  (Adopted  9/1 1/92) 
Rule  1306    Emission  Calculations  (Adopted 

5/3/91) 
Rule  1313    Permits  to  Operate  (Adopted  6/ 

28/90) 
Rule  1403    Asbestos  Emissions  frt>m 
Demolition/Renovation  Activities 
(/^opted  10/6/89) 
Rule  1701     General  (Adopted  1/6/89) 
Rule  1702    Definitions  (Adopted  1/6/89) 
Rule  1703     PSD  Analysis  (Adopted  10/7/88) 
Rule  1704    Exemptions  (Adopted  1/6/89} 
Rule  1706    Emission  Calculations  (Adopted 

1/6/89) 
Rule  1713    Source  Obligation  (Adopted  10/ 

7/88) 
Regulation  XVH  Appendix  (effective  1977) 
Rule  2000    General  (Adopted  10/15/93) 
Rule  2001     Applicability  (Adopted  10/15/ 

93) 
Rule  2002    Allocations  for  oxides  of  nitrogen 
(NOx)  and  oxides  of  sulfur  (SOx) 
(•Adopted  10/15/93) 
Rule  2004    Requirements  (Adopted  10/15/ 

93)  except  (I)  (2  and  3) 
Rule  2005    New  Source  Review  for 

RECLAIM  (Adopted  10/15/93)  except  (i) 
Rule  2006    Permits  (Adopted  10/15/93) 
Rule  2007    Trading  Requirements  (Adopted 

10/15/93) 
Rule  2008     Mobiles  Source  Credits  (Adopted 

10/15/93} 
Rule  2010    Administrative  Remedies  and 

Sanctions  (Adopted  10/15/93) 
Rule  2011    Requirements  for  Monitoring. 
Reporting,  and  Recordkeeping  for  Oxides 
of  Sulfur  (SOx)  Emissions  (Adopted  10/ 
15/93) 
Appendix  A    Volume  IV— (Protocol  for 
oxides  of  sulfur)  (Adopted  10/93) 
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Rule  2012    Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Nitrogen  (NOx)  Emissions  (Adopted 

10/15/93) 
Appendix  A    Volume  V — (Protocol  for 

oxides  of  Nitrogen]  (Adopted  10/93) 
Rule  2015    Backstop  Provisions  (Adopted 

10/15/93)  except  (b)(1)(G)  and  (b)(3)(B) 
(8)  The  following  requirements  are 
contained  in  Ventura  County  Air  Pollution 
Control  District  Requirements  Applicable  to 
OCS  Sources,  August  30, 1994: 
Rule  2    Defmitions  (Adopted  12/15/92) 
Rule  5    EH'ective  Date  (Adopted  5/23/72) 
Rule  6    Severability  (Adopted  11/21/78) 
Rule  7    Zone  Boundaries  (Adopted  6/14/77) 
Rule  10    Permits  Required  (Adopted  7/5/83) 
Rule  11    Application  Contents  (Adopted  8/ 

15/78) 
Rule  12    Statement  by  Application  Preparer 

(Adopted  6/16/87) 
Rule  13    Statement  by  Applicant  (Adopted 

11/21/78) 
Rule  14    Trial  Test  Runs  (Adopted  5/23/72) 
Rule  15.1    Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16    Permit  Contents  (Adopted  12/2/80) 
Rule  18    Permit  to  Operate  Application 

(Adopted  8/17/76). 
Rule  19    Posting  of  Permits  (Adopted  5/23/ 

72) 
Rule  20    Transfer  of  Permit  (Adopted  5/23/ 

72) 
Rule  21    Expiration  of  Applications  and 

PermiU  (Adopted  6/23/81) 
Rule  23    Exemptions  &om  Permits  (Adopted 

3/22/94) 
Rule  24    Source  Recordkeeping,  Reporting, 

and  Emission  Statements  (Adopted  9/15/ 

92) 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1    New  Source  Review — Definitions 

(Adopted  10/22/91) 
Rule  26.2    New  Source  Review — 

Requirements  (Adopted  10/22/91) 
Rule  26.3    New  Source  Review — Exemptions 

(Adopted  10/22/91) 
Rule  26.6    New  Source  Review — 

Calculations  (Adopted  10/22/91) 
Rule  26.8    New  Source  Review— Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review— PSD 

(Adopted  10/22/91) 
Rule  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30    Permit  Renewal  (Adopted  5/30/89) 
Rule  32    Breakdown  Conditions:  Emergency 

Variances.  A.,  B.I.,  and  D.  only. 

(Adopted  2/20/79) 
Appendix  0-A    Information  Required  for 

Applications  to  the  Air  Pollution  Control 

District  (Adopted  12/86) 
Appendix  II-B    Best  Available  Control 

Technology  (BACT)  Tables  (Adopted  12/ 

86) 
Rule  42    Permit  Fees  (Adopted  5/4/93) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  1/8/91) 
^ule  45    Plan  Fees  (Adopted  6/19/90) 
^Rule  45.2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50    Opacity  (Adopted  2/20/79) 


Rive  52    Particulate  Matter-Concentration 

'   (Adopted  5/23/72) 
Rube  53    Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rvi  le  54    Sulfur  Compounds  (Adopted  6/14/ 

94) 
Ru  e  56    Open  Fires  (Adopted  3/29/94) 
Ru  e  57    Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Ru  ie  60    New  Non-Mobile  Equipment-Sulfiir 

Dioxide,  Nitrogen  Oxides,  and 

Particulate  Matter  (Adopted  7/8/72) 
Ri  le  62.7    Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rt  e  63    Separation  and  Coabination  of 

Emissions  (Adopted  11/21/78) 
Ru  le  64    Sulfur  Content  of  Fuels  (Adopted 

6/14/94) 
Ru  le  66    Oi^nic  Solvents  (Adopted  11/24/ 

87) 
Ru  le  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Ru  le  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Ru  le  71    Crude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  6/8/93) 
Ru  le  71.1    Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Ru  le  71.2    Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Ri  le  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Ru  le  71.4    Petroleum  Sumps,  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Ri  le  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  7/13/93) 
Ri  le  74    Specific  Source  Standards 

(Adopted  7/6/76) 
Ri  le  74.1    Abrasive  Blasting  (Adopted  11/ 

12/91) 
Ri  le  74.2    Architectural  Coatings  (Adopted 

08/11/92) 
Rv  le  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  5/8/90) 
Ri  le  74.6.1    Cold  Qeaning  Operations 

(Adopted  9/12/89) 
Rv  le  74.6.2    Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  9/\2JKl9t~\ 
Ri  le  74.7    Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleimi 

Refineries  and  Chemical  Plants  (Adopted 

1/10/89) 
R«  le  74.8    Refinery  Vacuum  Producing 

Systems,  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
R»  le  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
R\  le  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  6/16/92) 
Ri  le  74.11    Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  NOx  (Adopted 

4/9/85) 
Ri  le  74.12    Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  11/17/92) 
Ri  le  74.15    Boilers,  Steam  Generators  and 

Process  Heaters  (5MM  BTUs  and  greater) 

(Adopted  12/3/91) 
Ri  le  74.15.1     Boilers,  Steam  Generators  and 

Process  Healers  (1-5MM  BTUs) 

(Adopted  5/11/93) 
Ri  le  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Ri  lie  74.20    Adhesives  and  Sealants 

(Adopted  6/8/93) 


Rule  74.24    Marine  Coating  Operations 

(Adopted  3/8/94) 
Rule  75    Circumvention  (Adopted  11/27/78) 
Appendix  IV-A    Soap  Bubble  Tests 

(Adopted  12/86] 
Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101    Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102    Source  Tests  (Adopted  11/21/78) 
Rule  103    Stack  Monitoring  (Adopted  6/4/ 

91) 
Rule  154    Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155    Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158    Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
•         *         *         •         * 
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[Region  II  Docket  No.  135.  NY14-2-6676, 
FRL-6086-3] 

Clean  Air  Act  Promulgation  of 
Reclassification  of  Ozone 
Nonattainment  Area;  States  of  New 
Jersey  and  New  York 

AGENCY:  Environmental  Protection 
Agency. 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  its  final 
decision  to  reclassify  the  Poughkeepsie 
ozone  nonattainment  area  from  a 
marginal  nonattainment  area  to  a 
moderate  nonattaiimient  area.  This 
action  also  announces  a  final 
determination  that  the  Albany- 
Schenectady-Troy,  NY;  Allentown- 
Bethlehem-Easton,  NJ-PA;  Buffalo- 
Niagara  Falls,  NY;  Essex  Coimty,  NY; 
and.  Jefferson  Coimty,  NY  ozone 
nonattainment  areas  classified  as 
marginal  have  attained  the  ozone  air 
quaUty  standard  by  the  attainment  date 
of  November  15, 1993.  These  actions  are 
based  on  monitored  air  quality  readings 
of  the  national  ambient  air  quality 
standard  for  ozone  during  the  years 
1991-1993. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  November  7, 1994. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  included  in  Air  Docket 
A-90-42,  located  in  Km.  M-1500,  First 
Floor,  Waterside  Mall,  401 M  St.,  SW., 
Washington,  DC,  and  may  be  inspected 
.  at  this  location  during  the  hours  from 
8:30  a.m.  to  12  noon  and  from  1:30  p.m. 
to  3:30  p.m.,  Monday  through  Friday, 


except  for  legal  holidays.  A  dupUcate 
copy  of  the  docket  is  located  in  the  EPA 
Regional  Office  hsted  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  II,  26  Federal  Plaza. 
Room  1034A.  New  York.  New  York 
10278.  (212)  264-2517. 
SUPPLEMENTARY  INFORMATION:  On  July 
28,  1994,  the  EPA  published  in  the 
Federal  Register  (59  FR  38410)  a  Notice 
of  Proposed  Rulemaking  (NPR) 
concerning  the  reclassification  of  the 
Poughkeepsie  ozone  nonattainment  area 
from  marginal  to  moderate.  The  NPR 
also  proposed  a  determination  that  the 
Albany-Schenectady-Troy,  NY; 
Allentown-Bethlehem-Easton,  NJ-PA; 
Buffalo-Niagara  Falls,  NY;  Essex 
County,  NY;  and.  Jefferson  County.  NY 
marginal  nonattainment  areas  attained 
the  ozone  air  quality  standard  by  the 
attainment  date  of  November  15, 1993. 
The  reclassification  and  determinations 
are  based  solely  on  ozone  air  quality 
data  measured  during  the  1991-1993 
period. 

The  rationale  for  EPA's  proposed 
action  was  explained  in  the  I^R  and 
will  not  be  restated  here  since  EPA's 
final  action  does  not  differ  from  the 
proposed  action  in  the  NPR.  EPA 
received  eleven  separate  letters 
submitted  by  the  public  in  support  of 
the  proposed  reclassification  of  the 
Poughkeepsie  area.  No  adverse 
comments  were  received  on  the  NPR. 
Therefore.  EPA  is  finalizing  the 
proposed  reclassification  of  the 
Poughkeepsie  nonattainment  area.  This 
rule  fulfills  EPA's  obligations  under 
Section  181(b)(2)  to  determine  whether 
the  Poughkeepsie  area  attained  the 
ozone  national  ambient  air  quahty 
standards  (NAAQS)  by  its  attainment 
date,  and  to  publish  its  determination  in 
the  Federal  Register. 

No  comments  were  received  on  the 
proposed  attainment  determinations  of 
the  Albany-Schenectady-Troy,  NY; 
Allentown-Bethlehem-Easton.  NJ-PA; 
Buffalo-Niagara  Falls.  NY;  Essex 
County.  NY;  and,  Jefferson  County,  NY 
marginal  nonattainment  areas. 
Therefore,  this  rule  also  fulfills  EPA's 


obligation  under  Section  lBl(b)(2)(A) 
which  requires  the  Administrator, 
shortly  after  the  attainment  date,  to 
determine  whether  ozone 
nonattainment  areas  attained  the 
NAAQS. 

Final  Action 

The  EPA  is  reclassifying  the 
Poughkeepsie  ozone  nonattainment  area 
from  a  marginal  nonattainment  area  to 
a  moderate  nonattainment  area.  This 
action  also  determines  that  the  Albany- 
Schenectady-Troy.  NY;  Allentown- 
Bethlehem-Easton,  NJ-PA:  Buffalo- 
Niagara  Falls,  NY;  Essex  County.  NY; 
and,  Jefferson  County,  NY  ozone 
nonattainment  areas  classified  as 
marginal  have  attained  the  ozone  air 
quality  standard  by  the  attainment  date 
of  November  15. 1993.  These  actions  are 
based  on  measured  ozone  air  quality 
levels  during  the  years  1991-1993. 
Consequently,  these  areas  are  efigible  to 
be  redesignated  to  attainment  under 
section  107(d)(3),  if  the  criteria  of  that 
provision  are  met. 

Nothing  in  this  final  rule  should  be 
construed  as  permitting  or  allovnng  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
con^dered  separately  in  hght  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevtuit 
statutory  and  regulatory  requirements. 

Under  Executive  Order  12866.  which 
revoked  and  replaced  Executive  Order 
12291.  EPA  is  required  to  judge  whether 
an  action  is  a  "significant  regulatory 
action"  and  therefore  subject  to  the 
requirement  of  a  regulatory  impact 
analysis.  The  Agency  has  determined 
that  this  reclassification  would  not 
,  adversely  affect  the  economy  to  the 
degree  set  forth  in  section  3(fJ  of  the 
Executive  Order  as  grounds  for  a  finding 
that  an  action  is  a  "significant 
regulatory  action."  Furthermore,  under 
the  Executive  Order,  qualitative  costs 
and  benefits,  such  as  environmental 
costs  and  benefits,  are  given  as  much 
weight  in  determining  the  impact  of  a 
regulatory  action  as  quantifiable  costs 
and  benefits,  such  as  economic  costs 
and  benefits.  As  such,  the 
environmental  benefits  of  this 


reclassification  £ar  outwei^  any 
economic  effect  of  this  regulatory 
action.  Consequently,  this  action  will 
not  undergo  review  by  the  Office  of 
Management  and  Budget. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certif>' 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Reclassification  of  nonattainment 
areas  under  section  181  of  the  Act  do 
not  create  any  significant  new 
requirements  applicable  to  small 
entities.  This  action  does  not  directly 
regulate  small  entities  and  there  are  no 
alternatives  to  taking  this  action  of  the 
types  identified  in  sections  603(c)  and 
604(a)(3)  of  the  R^ulatory  Flexibility 
Act  Therefore.  I  certify  that  this  action 
does  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  Nationalparks. 
Wilderness  areas. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  September  30. 1994. 
Carol  M.  Bro%vner. 
Administrator. 

40  CFR  part  81  is  amended  as  follows: 

PART  B1— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

"  Authority:  42  U.S.C.  7401-767lq. 

2.  In  §  81.333  the  table  for  "New  York- 
Ozone"  under  "Poughkeepsie  Area"  is 
amended  by  revising  the  entries  for 
"Dutchess  County".  "Orange  County 
(remainder)",  and  "Putnam  County"  to 
read  as  follows: 

§81.333    New  York. 


UMI 
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Designated  area 


DaU' 


Poughkeepsie  Area: 

Dutchess  County 1/d^2 

Orange  County  (remainder) 24/2'  '94 

Putnam  County 1/1^92 


'This  date  Is  November  15,  1990,  unless  othferwi 
*  However,  the  effective  date  is  November  1B, 
opt-in  under  section  211(k)(6),  and  the  baseline 


IFR  Doc.  94-24805  Filed  10-5-94;  8:45  am] 

BILLING  CODE  6560-60-? 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  »4-25;  RM-8441] 

Radio  Broadcasting  Services;  Cavalier, 
North  Dakota 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Cavalier  Radio,  allots  Channel 
286C2  to  Cavalier,  ND,  as  the 
community's  first  local  aural  broadcast 
service.  See  59  FR  13919,  March  24, 
1994.  Channel  286C2  can  be  allotted  to 
Cavalier  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  48—47-36  North  Latitude 
and  97-37-12  West  Longitude. 
Canadian  concurrence  has  been 
received  since  Cavalier  is  located  within 
320  kilometers  (200  miles)  of  the  U.S.- 
Canadian border.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  f/fecfjVe;  November  17, 1994. 

The  window  period  for  filing 
applications  will  open  on  November  18, 
1994.  and  close  on  December  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Repon 
and  Order,  MM  Docket  No.  94-25. 
adopted  Sept.  21, 1994,  and  released 
October  3,  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW, 


New  York-Ozone 


Designation 


Classificatton 


Type 


Date' 


Type 


Nonattainment  „ November  7,  1994 „    Moderate. 

Nonattainment  „ Novemtjer  7,  1994  2 Moderate. 

Nonattainment  Novemtaer  7, 1994  ...„ Moderate. 


ise  noted. 

1990  for  purposes  of  determining  the  scope  of  a  "covered  area"  under  section  211(k)(l0){D), 
determination  of  the  15%  reduction  in  volatile  organic  compounds  urxJer  section  182(b)(1). 


Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3800,  2100  M  Street 
NW.,  Suite  140,  Washington,  D.C. 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Dakota,  is 
amended  by  adding  Cavalier,  Channel 
286C2. 

Federal  Communications  Commission. 
John  A.  Karottsos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Adass  Media  Bureau. 

[FR  Doc.  94-24764  Filed  10-5-94;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-16;  RM-8432] 

Radio  Broadcasting  Services;  Belle 
Fourche,  South  Dakota 

AGENCY:  Federal  Communicaticms 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Ultimate  Caps,  Inc.,  allots 
Channel  271 C3  to  Belle  Fourche,  SD,  as 
the  community's  second  local  FM 
service.  See  59  FR  1035,  March  7,  1994. 
Channel  271C3  can  be  allotted  to  Belle 
Fourche  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 


imposition  of  a  site  restriction,  at 
coordinates  44-40-18  North  Latitude 
and  103-51-00  West  Longitude.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  17, 1994. 
The  window  period  for  filing 
applications  will  open  on  November  18, 
1994,  and  close  on  December  19, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-16, 
adopted  September  21, 1994,  and 
released  October  3, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  Washington,  D.C  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857— 
3800. 2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  South  Dakota,  is 
amended  by  adding  Chaimel  271C3  al 
Belle  Fourche 
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Federal  Communications  Commission. 
fohii  A.  Karousos, 

Acting  Chief,  AllocaUcns  Branch,  Policy  and 

Pu/es  Division,  Mass  Media  Bureau 

(FR  Doc.  94-24763  Filed  10-5-94.  8:43  am| 

BILUNQ  CODE  671Z-01-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  213 

Defense  Federal  Acquisition 
Regulation  Supplement:  Small 
Purchases  for  Contingency  Operations 

AGENCY:  Department  of  Defense 
ACTION:  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
fjUy  implement  the  Department  of 
Defense's  authority  to  use  simplified 
procedures  for  acquisitions  in  support 
of  a  contingency  operation. 

EFFECTIVE  DATE:  September  29.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  L.  fiiaugle,  (703)  604-5929 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

These  revisions  provide  for  the  ii.se  of 
small  purchase  procedures  up  to 
$100,000  for  any  contract  to  be 
performed  outside  the  United  Slates  in 
support  of  a  contingency  operation  as 
defined  in  10  U.S.C.  101(a)(  13).  The 
revisions  are  based  on  language  in 
Sections  631  and  805  of  the  Mational 
Defense  Authorization  Act  for  Fiscal 
Years  1992  and  1993,  which  modifind 
the  definition  of  small  purchase 
threshold  at  10  U.S.C  2302(7)  hixI 
added  a  dtfinition  of  the  term 
"contingencv  operation"  ai  HH  i  ,s  ( ; 
101(a)(13). 

B.  Regulatory  Flexibility  Ati 

The  rule  does  not  coiistiuiif  .i 
significant  revision  within  the  MiKanuiji 
of  FAR  1.501  and  Public  Laiv  98-577 
and  publication  for  public  cciiimiihih  is 
not  required. 

C.  Paperwork  Reduction  A«  i' 

The  Paperwork  Reduclion  A«  i  «)im-,s 
not  apply  as  this  rule  imposes  m. 
information  collection  requirenieiii.> 
which  require  approval  nf  the  (ifrire  ..I 
Management  and  Budget 


List  of  Subjects  in  48  CFR  Part  213 

Government  procurement. 
Claudia  L.  Naugle, 

Deputy  Director,  Defense  Acquix;tion 
Pegu  laiions  Council. 

Accordingly.  48  CFR  Part  213  is 
amended  as  follows: 

1.  The  autliority  citation  for  48  CFR 
Part  213  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR  Part 
t 

PART  213— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

2.  Section  213.000  is  revised  to  read 
as  follows: 

213.000    Scope  of  part 

This  part  also  implements  10  U.S.C. 
2302(7)  which  increases  the  small 
purchase  threshold  to  $100,000  for  any 
contract  to  be  awarded  and  performed 
outside  the  United  States  in  support  of 
a  contingency  operation  as  defined  in  10 
use.  101(a)(13). 

3.  Section  213.101  is  revised  lo  read 
as  follows: 

213.101    Definitions.    .        •  • 

Small  purchase  also  means  an 
acquisition  of  $100,000  or  less  using  the 
procedures  prescribed  in  FAR  Part  13.  if 
the  contract  is  awarded  and  performed" 
outside  the  United  States  in  support  of 
a  contingency  operation  as  defined  in  10 
U.S.C.  101(a)(13).  10  U.S.C.  101(a)(13) 
dfifines  "contingency  operation"  as  a 
military  operation  that — 

( 1 )  Is  designated  by  the  Secretary  of 
Defense  as  an  operation  in  which 
members  of  the  armed  forces  are  or  may 
become  involved  in  military  actions, 
«<pprations  or  hostilities  against  an 
PHRmy  of  the  United  States  or  against  an 
opposing  military  force;  or 

(2)  Results  in  the  call  or  order  to.  or 
retention  on.  active  duty  of  members  of 
itie  uniformed  ser\'ices  under  section 
P72(a|  673.  673b, 673c.  688.  3500.  or 
H500  of  Title  10,  chapter  15  of  Title  10 
t>r  any  other  provision  of  law  during  a 
war  or  during  a  national  emergency 
ileclared  by  the  President  or  Congress 

4  Section  213  404  is  amended  by 
len.sing  paragraph  (a)  to  read  as  follows. 

213.404    Conaitions  tor  use. 

(dj  Overseas  transactions  in  support  ol 
a  contingency  operation  as  defined  in  10 
I)  S.C  101(a)(13)  may  use  imprest  funds 
tip  lo  $2,500 

5  Section  21 J  5u5  3  ii>  ivvised  to  read 
a!>  follows 


213.505-3    Standard  Form  44,  Purchase 
Order-Invoice-Voucher. 

(b)(1)  The  $2,500  limitation  applies  to 
all  purchases  except  that  purchases  up 
to  the  small  purchase  limitation  in  FAR 
13.000  may  be  made  for — 

(A)  Aviation  fuel  and  oil; 

(B)  Overseas  transactions  by 
contracting  officers  in  support  of  a 
contingency  operation  as  defined  in  10 
U.S.C.  101(a)(13);  and 

(C)  Transactions  in  support  of 
intelligence  and  other  specialized 
activities  addressed  by  Part  2.7  of 
Executive  Order  12333. 

(FR  Doc.  94-24774  Filed  10-5-94;  8:45  am) 

BILUNG  CODE  SOOa-04-M 


48  CFR  Part  247 


Defense  Federal  Acquisition 
Regulation  Supplement;  Best  Value- 
Stevedoring 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 


summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  £)efense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  permit  contracting  officers 
to  consider  factors  other  than  cost  or 
price  when  evaluating  offers  for  , 
stevedoring  services. 

DATES:  Effective  date:  September  29. 
1994. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
WTiting  to  the  address  shou'n  below  on  ( 

or  before  December  5,  1994,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  wTitten  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Michele  Peterson, 
PDUSD(A&T)DP(DAR).  IMD  3D139. 
3062  Defense  Pentagon.  Washington.  IXI 
20301-3062.  Telefax  number  (703)  604- 
5971.  Please  cite  DFARS  Case^4-D005 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Michele  Peterson.  (703)  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  15.605  of  the  Federal 
Acquisition  Regulation  (FAR)  permits 
contracting  officers  to  evaluate  offers  on 
the  basis  of  cost  or  price  and  non-cost 
or  non-pnce-related  factors.  The 
Director  of  Defense  Procurement  issued 
an  interim  rule  on  September  29. 1 994, 
by  Departmental  Letter  94-016.  to  revise 


S0852 

the  guidance  at  DFARS  247.270-5  and 
247.270-6  for  consistency  with  section 
15.605  of  the  FAR. 

B.  Regulatory  Flexibility  Act 

The  interim  nile  is  not  expected  4o 
have  a  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.. 
because  the  rule  is  consistent  with  the 
existing  policy  at  FAR  15.605.  An  initial 
tegulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerninr.  the  affected  subpart  will  be 
considered  in  accordance  with  Section 
610  of  the  Act.  Such  comments  must  be 
submitted  separately  and  cite  DFARS 
Case  94-D005  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  247 

Government  procurement. 

Qaudia  L.  Naugle, 

Deputy  Director.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Part  247  is 
amended  as  follows: 

PART  247— TRANSPORTATION 

1.  The  authority  citation  for  48  CFR 
Part  247  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1.  -      . 

2.  Section  247.270-5  is  revised  to  read 
as  follows: 

§  247.270-S    Evaluation  of  bids  and 
proposals. 

At  a  minimum,  require  that  offers 
include — 

(a)  Tormage  or  commodity  rates 
which  apply  to  the  bulk  of  the  cargo 
worked  under  normal  conditions; 

(b)  Labor-hour  rates  which  apply  to 
services  not  covered  by  commodity 
rates,  or  to  work  performed  under 
hardship  conditions;  and 

(c)  Cost  of  equipment  rental. 

3.  Section  247.270-6  is  revised  to  read 
as  follows: 

§247.270-6   Award  of  contract 

Make  the  award  to  the  contractor 
submitting  the  offer  most  advantageous 
to  the  Government,  considering^ cost  or 
price  and  other  factors  specified 


elsewhere  in  the  solicitation.  Evaluation 
uvill  include,  but  is  not  limited  to — 

(a)  Total  estimated  cost  of  tonnage  to 
)e  moved  at  commodity  rates; 

(b)  Estimated  cost  at  labor-hour  rates; 
uid  - 

(c)  Cost  of  equipment  rental. 

PR  Doc.  94-24775  Filed  10-5-94;  8:45  am] 
MLLING  CODE  SOOO-04-M 


}EPARTMENT  OF  THE  INTERIOR 
-ish  and  Wildlife  Service 
50  CFR  Part  17 

RIN1018-AC11 

Endangered  and  Threatened  Wildlife 
ind  Plants;  Filial  Rule  to  Reclassify  the 
'lant  Isotrla  medeololdes  (Small 
Whorled  Pogonia)  From  Endangered  to 
rhreatened 

iVGENCY:  Fish  and  Wildlife  Service, 
nterior. 

action:  Final  rule. 


UMI 
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SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service^ Service)  determines  that  Isotria 
medeoloides  (small  whorled  pogonia) 
lyarrants  reclassification  from 
endangered  to  threatened.  The 
determination  is  based  on  the 
Fulfillment  of  reclassification  criteria  as 
stated  in  the  Small  Whorled  Pogonia 
Isotria  medeoloides)  Recovery  Plan: 
First  Revision  (U.S.  Fish  and  Wildlife 
Service  1992)  and  substantial 
improvement  in  the  status  of  this  orchid 
species.  As  outlined  in  the  revised 
Recovery  Plan,  reclassification  of  Isotria 
medeoloides  from  endangered  to 
threatened  shovild  proceed  when  a 
minimum  of  25  percent  of  the  known 
viable  sites  (as  of  1992)  are  protected. 
Currently,  61  percent  of  the  viable 
populations  are  permanently  protected. 
This  rule  implements  the  Federal 
protection  and  recovery  provisions  for 
threatened  species  as  provided  by  the 
Act. 

EFFECTIVE  DATE:  November  7. 1994. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  New  England  Field  Office, 
U.S.  Fish  and  WildUfe  Service,  22 
Bridge  Street — Unit  1,  (Concord,  New 
Hampshire  03301-4985. 

FOR  FURTHER^INFORMATION  CONTACT:  Ms. 
Susanna  von  Oettingen  at  the  above 
address  (telephone:  603/225-1411,  FAX 
603/225-1467). 


SUPPLEMENTARY  INFORMATION: 
Background 

Isotria  medeoloides  (small  whorled 
pogonia),  a  member  of  the  orchid  family 
(Orchidaceae),  was  first  described  by 
Frederick  Pursh  in  1814  as  Arethusa 
medeoloides.  In  1838,  this  orchid  was 
placed  in  its  own  genus  and  recognized 
as  Isotria  medeoloides;  however,  it  also 
became  known  as  Pogonia  affinis  and 
Isotria  affinis.  M.L.  Femald  clarified  the 
nomenclature  in  1947,  making  the  latter 
names  synonyms  of  Isotria  medeoloides. 

Isotria  medeoloides  is  an  herbaceous 
perennial  with  slender,  hairy,  fibrous 
roots  that  radiate  from  a  crown  or 
rootstock.  The  five  or  six  milky-green  or 
grayish-green,  elliptic  and  somewhat 
pointed  leaves  (four  leaves  in  some 
vegetative  plants)  are  displayed  in  a 
whorl  at  the  apex  of  a  smooth,  green 
stem.  Isotria  medeoloides  flowers  from 
mid-May  in  the  south  to  mid-June  in  the 
northern  part  of  its  range.  A  single 
yelloMish-green  flower,  or  occasionally 
flower  pair,  stands  in  the  center  of  the 
whorl  of  leaves. 

An  individual  plant  is  usually  single- 
stemmed,  although  two  or  more  stems 
may  occur;  however,  closely  grouped 
double  stems  may  in  fact  be  two  single 
plants  (Bill  Brimiback,  New  England 
Wildflower  Society,  in  litt.  1993). 
Because  of  the  difficulty  in 
differentiating  double  stemmed  plants 
from  closely  neighboring  plants, 
population  estimates  are  often  based  on 
the  number  of  stems,  as  opposed  to  the 
number  of  plants. 

Isotria  medeoloides  can  be  confused 
with  Isotria  verticillata  (Willd.)  Raf. 
(large  whorled  pogonia),  the  only  other 
species  in  the  genus  Isotria. 
Characteristics  that  distinguish  /. 
medeoloides  from  /.  verticillata  include 
the  stem  and  flower  color,  the  relative 
lengths  of  the  sepals  and  petals,  and  the 
length  of  the  stem  of  the  fruit  capsule  in 
relation  to  the  length  of  the  capsule 
itself  (Rawinski  1989a).  Colonies  of 
Isotria  verticillata  are  often  found  near 
colonies  of  Isotria  medeoloides  in  the 
extensive  region  in  which  they  occur 
together  (A.  Belden,  Virginia  Division  of 
Natural  Heritage,  in  litt.,  1991).  They 
have  also  been  reported  to  grow  mixed 
together  (Dixon  and  Cook  1988). 

Isotria  medeoloides  occurs  both  in 
fairly  jTiung  forests  and  in  maturing 
stands  of  mixed-deciduous  or  mixed- 
deciduous/coniferous  forests.  The 
majority  of  small  whorled  pogonia  sites 
share  several  common  characteristics. 
These  may  include  sparse  to  moderate 
ground  cover  in  the  microhabitat 
(except  when  among  ferns),  a  relatively 
open  understory  canopy,  and  proximity 
to  old  logging  roads,  streams,  or  other 


features  that  create  long-persisting 
breaks  in  the  forest  canopy  (Mehrhoff 
1989a).  The  soil  in  which  the  shallow- 
rooted  small  whorled  pogonia  grows  is 
usually  covered  with  leaf  litter  and 
decaying  material  (Mehrhoff  1980, 
Sperduto  1993).  The  spectrum  of 
habitats  includes  dry,  rocky,  wooded 
slopes  to  moist  slopes  or  slope  bases 
crisscrossed  by  vernal  streams. 

Isotria  medeoloides  is  widely 
distributed  with  a  primary  range 
extending  from  southern  Maine  and 
New  Hampshire  through  the  Atlantic 
seaboard  States  to  northern  Georgia  and 
southeastern  Tennessee.  Outlying 
colonies  have  been  foimd  in  the  western 
half  of  Pennsylvania,  Ohio,  Michigan, 
Illinois,  and  Ontario,  (Canada. 

There  are  three  main  population 
centers  of  Isotria  medeoloides.  The 
northernmost  concentration,  comprising 
66  sites  in  1993,  is  centered  in  the 
foothills  of  the  Appalach^n  Moimtains 
in  New  England  and  northern  coastal 
Massachusetts,  with  one  outlying  site  in 
Rhode  Island.  A  second  grouping  of  18 
sites  is  located  at  the  southern  extreme 
of  the  Appalachian  chain  in  the  Blue 
Ridge  Mountains  where  North  C^oUna. 
South  Carolina.  Georgia,  and  Tennessee 
join.  The  third  center,  with  13  sites,  is 
concentrated  in  the  coastal  plain  and 
piedmont  provinces  of  Virginia,  with 
outliers  in  Delaware  and  New  Jersey. 
Seven  sites  scattered  in  the  outlying 
States  and  Ontario  are  considered 
disjunct  populations. 

Previous  Federal  Action 

Isotria  medeoloides  was  listed  as 
endangered  on  September  10. 1982  (47 
FR  39827-39831).  At  that  time,  records 
for  the  species  were  known  from  48 
counties  in  16  States  and  Canada, 
though  there  were  only  17  extant  sites, 
in  10  States  and  Ontario,  Canada.  These 
sites  had  less  than  500  stems. 
Subsequent  searches  led  to  the 
discovery  of  many  new  sites.  In  1991.  86 
sites  in  15  States  and  Canada  (U.S.  Fish 
and  Wildlife  Service  1992)  were  known. 
By  1993, 17  additional  sites  in  New 
Hampshire  and  1  site  in  Maine  were 
discovered,  bringing  the  total  to  104 
extant  sites  (Table  1).  A  number  of 
States  currently  have  only  historic  sites; 
these  include  Vermont,  New  York, 
Maryland,  Missouri,  and  the  District  of 
Colimibia. 


Table  1.— Isotria  Medeoloides  Site 
Distribution 


state 

•  Sites 
1985 

•  Sites 
(•Via- 
ble) 
1993 

•  Sites 
pro- 
tected 
1993  (• 
Viable) 

Maine  

2 

16 

1 
1 
1 
1 
2 
0 
3 

2 

1 
1 
0 
0 

1 
1 

1 

17(7) 

42(15) 

5(2) 
1(0) 
1(0) 
3(0) 
3(1) 
1(0) 
9(6) 

5(2) 

4(2) 
6(4) 
1(0) 
1(0) 
1(0) 
1(0) 

1(0) 

4(4) 

11(6) 

2(2) 
0(0) 
1(0) 
3(0) 
1(0) 
0(0) 
7(4) 

2(2) 

4(2) 
7(4) 
0(0) 
1(0) 
1(C) 
1(0) 

1(0) 

NewHaiTlp- 
shire  \ 

MassachV;. 
setts 

Rhode  Island 

Connecticiit  . 

Pennsytvania 

New  Jersey  . 

Delaware 

Virginia  

North  Caro- 
lina   

South  Caro- 
lir»  

Georgia  

Tennessee  .. 

Ohio 

Michigan 

Illinois  

Ontario,  Can^ 
ada 

Total 

34 

104(39) 

46(24) 

'  Protection  as  defined  in  the  criteria  for  re- 
classification in  the  SmaH  Whorled  Pogonia 
Recovery  Plan:  First  Revision  (U.S.  Fish  and 
Wildlife  Service  1992),  also  discussed  t>ek>w. 

The  first  Small  Whorled  Pogonia 
Recovery  Plan  was  completed  in  1985 
(U.S.  Fish  and  Wildlife  Service  1985). 
The  original  objective,  outlined  in  the 
1985  recovery  plan  and  based  on  the 
best  available  informatioa  at  that  time, 
was  to  locate  and  protect  30  populations 
(sites)  of  at  least  20  individuals  each, 
with  at  least  15  of  the  sites  to  be  located 
in  New  England.  Implementation  of 
several  recovery  tasks  generated 
additional  life  history  and  population 
information,  the  identification  of  new 
sites  and  protection  of  those  sites 
deemed  important  to  the  survival  and 
recovery  of  this  species. 

Upon  review  of  new  life  history  and 
site  information,  this  recovery  objective 
was  no  longer  considered  appropriate. 
Viability,  based  on  the  reproductive 
status  and  persistence  of  a  population, 
as  opposed  to  merely  a  stem  count,  is 
now  considered  to  be  an  important 
factor  in  determining  the  recoverability 
of  this  species. 

The  Small  Whorled  Pogonia  Recover)' 
Plan:  First  Revision,  was  completed  and 
approved  in  1992.  New  recovery  goals 
for  the  reclassification  and  delisting  of 
Isotria  medeoloides  and  tasks  for  the 
recovery  of  this  species  were  developed 
using  the  most  recent  information 
regarding  population  trends  and 
dynamics.  Ufe  history,  and  previous 
recovery  efforts.  The  current  recovery 


strategy  is  based  on  a  multi-faceted 
approach  of  habitat  protection  and 
management  (on  a  site  specific  basis), 
threat  reduction,  and  enviroiunental 
education. 

The  Service  identified  recovery 
criteria  required  for  the  reclassification 
of  Isotria  medeoloides  from  endangered 
to  threatened  in  the  1992  recovery  plan. 
Reclassification  would  be  pursued  when 
a  minimum  of  25  percent  of  the  known, 
viable  sites  (as  of  1992)  is  permanently 
protected.  A  site  is  considered  viable  if 
it  has  a  geometric  mean  (over  3  years) 
of  20  emergent  stems,  of  which  at  least 
25  percent  are  flowering  stems.  Though 
not  discussed  in  the  recovery  plan,  an 
alternative  viability  definition  h-  ■,  .since 
been  developed  for  sites  located  in  the 
southern  part  of  the  range.  This 
definition  was  based  upon  information 
provided  by  botanists  familiar  with 
these  small,  yet  persistent  populations 
(B.  Sanders,  U.S.  Forest  Service,  pers. 
comm.  1993).  Viability  for  smaller 
populations  may  be  considered  for  those 
sites  where  less  than  20  stems  have 
persistently  emerged  for  over  15  years. 
A  determination  of  viabiUty  based  on  a 
stem  count  of  less  than  20  stems  would 
require  a  long-term  commitment  to 
monitoring  a  site. 

In  addition  to  site  viability  and 
protection,  reclassification  necessitates 
that  the  protected,  viable  sites  be 
distributed  proportionally  throughout 
the  species'  current  range.  Site 
protection  should  include  a  sufficient  " 
buffer  zone  around  the  populations  to 
allow  the  potential  for  natural 
colonization  of  adjacent,  unoccupied 
habitat. 

As  defined  in  the  1992  recover)'  plan, 
protection  can  be  accomplished 
through — (1)  Ownership  by  a 
government  agency  or  a  private 
organization  that  considers  maintenance 
of  the  /.  medeoloides  population  to  be 
a  management  objective  for  the  site,  or 
(2)  a  deeded  easement  or  covenant  that 
effectively  commits  present  and  future 
landowners  to  protecting  the  population 
and  allowing  the  implementation  of 
management  activities  when 
appropriate.  This  high  level  of 
landowner  commitment  to  site 
protection  may  be  critical  if  it  is 
determined  that  the  species  needs 
management  to  counteract  the  loss  of 
nearby  imoccupied  habitat.  The  need  for 
habitat  management  would  be  reviewed 
on  a  site-by-site  basis,  and  be  dependent 
upon  the  completion  of  Task  2.1  of  the 
1992  recovery  plan,  which  is  to 
determine  appropriate  management 
strategies. 

Adequate  protection  for  the  purposes 
of  reclassification  has  been  achieved  for 
approximateh'  50  percent  of  the  viable 
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New  England  center  populations;  57 
percent  of  viable  populations  in  the 
Virginia  center;  and  100  percent  of  the 
viable  populations  in  the  Blue  Ridge 
center.  No  populations  in  the  outlying 
States  are  considered  to  be  viable, 
though  4  of  the  6  extant  populations  £Lre 
protected.  As  a  result  of  meeting  the 
reclassification  criteria  outlined  in  the 
1992  recovery  plan,  the  Service 
published  a  proposed  rule  to  reclassify 
Isotria  medeoloides  from  endangered  to 
threatened  in  the  Federal  Register  on 
October  19, 1993  (FR  53904). 

The  ultimate  goial  of  the  1992  recovery 
plan  is  to  ensure  long-term  viability  of 
Isotria  medeoloides,  facilitating  the 
removal  of  the  species  from  the  Federal 
list.  This  objective  would  be  reached 
when  a  miniroim]  of  61  sites  (75  percent 
of  the  number  of  viable  sites  known  in 
1992)  are  permanently  protected. 

As  in  the  reclassification  criteria,  the 
distribution  of  these  sites  must  be 
proportionate  among  the  three 
geographic  centers  and  the  outliers. 
Viable  sites  for  delisting  the  species  are 
those  sites  with  self-sustaining 
populations  having  an  average  of  20 
emergent  stems  (over  a  10-year  period), 
of  which  an  average  of  25  percent  are 
flowering  stems.  The  extended  period  of 
monitoring  time  is  required  to  ensure 
long-term  viability,  and  should  factor  in 
the  potential  for  naturally  induced 
dormancy  of  individual  plants.  An 
alternative  definition  for  viability  of 
smaller  populations  in  the  southern 
portion  of  the  small  whorled  pogonia's 
range  may  be  considered  and 
substantiated  through  the  recovery 
process  for  sites  where  less  than  20 
stems,  of  which  an  average  of  25  percent 
are  flowering,  have  persistently  emerged 
for  over  15  years. 

Ideally,  unoccupied  habitat  adjacent 
to  existing  colonies  must  also  be 
protected  to  allow  for  natural 
colonization  and  maintenance  of  a  self- 
sustaining  population.  In  some  cases, 
only  the  immediate  area  encompassing 
Isotria  medeoloides  populations  has 
been  protected,  while  surrounding 
habitat  has  been  destroyed.  For  these 
sites,  management  strategies  to  maintain 
self-sustaining  populations  may  need  to 
replace  the  historical  availability  of 
additional  habitat. 

The  management  strategies  would  be 
dependent  upon  completion  of  Tasks 
2.1  and  5.2  of  the  1992  recovery  plan. 

Summary  of  Comments  and 
Recommendations 

In  the  October  19, 1993  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to^the 
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development  of  a  final  rule.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  that 
invited  general  public  comment  were 
published  in — The  Kennebec  Journal 
(Maine),  The  Portsmouth  Daily  Times 
(Ohio),  and  The  New  Jersey  Herald 
(New  Jersey)  on  November  3, 1993;  The 
Richmond  Times-Dispatch  (Virginia), 
The  State  Journal-Register  (Illinois)  and 
The  State  (South  Carolina]  on  November 
4, 1993;  The  Portland  Newspaper 
(Maine)  and  The  Atlanta  Journal 
(Georgia)  on  November  5, 1993;  The 
Herald-Palladium  (Michigan)  and  The 
Chattanooga  News-Free  Press 
(Tennessee)  on  November  8, 1993;  The 
New  Journal  (Delaware)  and  The 
Wilmington  News-Journal  (E>elaware)  on 
November  9, 1993;  and  The  Asheville 
Citizen-Times  (North  Carolina)  on 
November  10,  1993.  Eleven  letters  were 
received,  nine  supported  the  ruling,  one 
was  in  opposition  and  one  did  not 
support  or  oppose  the  reclassification  of 
/.  medeoloides,  but  did  provide 
comments. 

Comments  questioning  the  soundness 
of  reclassification  are  discussed  below. 

An  individual  suggested  that 
reclassification  was  prematiire  because 
the  Service's  definition  of  viability  is 
based  on  the  population's  reproductive 
status  as  opposed  to  a  stem  count  and 
reproductive  status.  However,  the 
Service's  definition  of  a  viable 
population  for  this  species  includes 
both  stem  counts  (geometric  mean  of  20 
plants  over  a  3-year  period)  and 
reproductive  status  of  the  population 
(25  percent  of  the  population  must  have 
flowering  individuals).  Therefore,  the 
Service  believes  the  definition  for  viable 
populations  requires  both  constancy  of 
stem  emergence  and  reproduction,  and 
provides  for  the  best  possible 
determination  given  current  life  history 
information. 

Another  comment  questioned  the 
Service's  standard  of  an  average  of  20 
stems  over  a  10-year  period  for  a  viable 
population.  The  individual  suggested 
that  the  majority  of  extant  populations 
be  monitored  for  10  years  prior  to 
determining  the  viability  for  all 
populations  with  20  stems  or  more.  The 
Service  assuimes  that  the  commenter  is 
referring  to  the  delisting  criteria.  The 
stated  recovery  criteria  are  based  on  the 
best  scientific  and  professional 
judgment  available  and  were  given 
public  review  during  the  revision  of  the 
recovery  plan  in  1992.  No  comments 
were  received  at  that  time  opposing  the 
criteria.  Furthermore,  the  majority  of 
populations  averaging  20  or  more  stems 
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have  been  monitored  periodically  for 
close  to  10  years  or  since  their 
discovery.  Waiting  to  reclassify  this 
species  imtil  such  time  as  10  years  have 
passed  for  all  sites  with  20  stems  or 
more  would  delay  reclassification 
indefinitely,  given  that  new  populations 
continue  to  be  discovered.  The  Service 
believes  that  the  reclassification  criteria 
are  sufficiently  protective  and 
adequately  define  viability. 

The  commenter  also  interpreted  the 
Service's  recovery  strategy  to  include 
habitat  management  and  questioned  its 
inclusion  given  the  lack  of  information 
on  appropriate  and  successful 
management.  While  it  is  true  that 
habitat  management  strategies  currently 
have  not  been  developed,  the  Service 
believes  that  the  potential  for  habitat 
management  may  exist.  Habitat 
management  will  only  be  an  aspect  of 
the  recovery  strategy  should  it  be 
deemed  a  useful  tool  The  proposed  rule 
did  not  meem  to  imply  that  this  was  a 
given.  * 

The  Service  was  requested  to  consider 
reclassifying  the  species  in  a  section  of 
its  range.  The  Act  does  not  provide  for 
the  separate  listing  or  reclassification  of 
plant  populations. 

Two  commenters  questioned  the 
protection  afforded  threatened  plants 
under  the  Act.  The  Service  does  not 
believe  that  protection  will  be 
significantly  lessened  by  reclassification 
to  threatened.  The  protection  given  to 
this  threatened  species  under  sections  7 
and  9  of  the  Act  is  essentially  the  same 
as  when  listed  as  endangered.  The  only 
exception  to  futvire  protection  is  the 
exemption  given  to  seeds  from 
cultivated  specimens  of  threatened 
plants.  Cultivated  Isotria  medeoloides 
seeds  will  be  exempt  from  the  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
provided  that  a  statement  of  "cultivated 
origin"  appears  on  their  containers. 
However,  retention  of  threatened  status 
reflects  the  Service's  awareness  that 
threats  continue  to  exist  for  Isotria 
medeoloides,  though  it  is  no  longer  in 
immediate  danger  of  extinction. 

Summary  of  Factors  Affiecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Isotria  medeoloides  should  be 
reclassified  as  a  threatened  species. 
Procedures  found  in  section  4(a)(1)  of 
the  Act  and  regulations  implementing 
the  listing  provisions  of  the  Act  (50  CFR 
part  424)  for  reclassifying  species  on  the 
Federal  lists  were  followed.  A  species 
may  be  listed  or  reclassified  as 
threatened  or  endangered  due  to  one  or 
more  of  the  five  factors  described  in 
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section  4(a)(1).  These  factors  and  their 
application  to  Isotria  medeoloides 
(Fursh)  Raf.  (small  whorled  pogonia)  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange. 
Following  the  listing  of  Isotria 
medeoloides  as  endangered,  recovery 
activities  carried  out  by  Federal  and 
State  agencies,  private  organizations, 
and  the  academic  commimity  resulted 
in  the  discovery  of  many  new  sites.  The 
number  of  extant  sites  has  more  than 
tripled  in  the  1 1  years  since  the  orchid 
was  hsted,  with  approximately  48 
percent  of  the  /.  medeoloides  sites 
afforded  some  level  of  protection. 

Isotria  medeoloides  and  its  habitat 
continue  to  be  vulnerable  to 
development  pressures  throughout  its 
range.  With  the  exception  of  a  fiew 
States,  the  upland  habitat  in  which  it  is 
fouiid  receives  limited  protection 
through  State  or  Federal  regulatory 
means  when  occurring  on  private  land. 
Residential  and  commercial 
development,  both  directly  and 
indirectly,  are  primarily  responsible  for 
the  destruction  of  Isotria  medeoloides 
habitat  Of  the  104  extant  /.  medeoloides 
sites,  2  States,  Maine  and  New 
Hampshire,  account  for  57  percent  (59 
sites)  of  all  of  the  known  sites.  Only  15 
of  the  59  sites  in  these  2  States  are 
protected. 

Historical  recoitls  exist  for  localities 
throughout  the  small  whorled  pogonia's 
range.  The  habitat  of  many  of  these 
known  historical  sites  has  been   . 
destroyed:  for  example,  sites  in 
Vermont,  Maryland,  New  Jersey,  and  the 
District  of  Columbia  were  lost  to  habitat 
destruction,  primarily  from 
development  Recent  intensive  efforts  to 
relocate  historical  sites  in  eastern 
Pennsylvania,  New  York,  Vermont,  and 
Missouri  have  been  unsuccessful  (U.S. 
Fish  and  Wildlife  Service  1992). 

Since  the  listing  of  Isotria 
medeoloides,  New  Hampshire  has  seen 
the  destruction  of  a  large,  viable 
population  by  the  construction  of 
summer  housing  and  the  potential 
destruction  of  a  second,  recently 
discovered  (1992)  population.  This 
second  population  of  over  30  stems  will 
most  likely  be  severely  impacted,  if  not 
destroyed,  within  the  next  few  years  as 
the  habitat  is  developed  for  a 
subdivision.  In  Virginia,  one  of  the 
larger  sites  will  most  likely  be  destroyed 
within  the  next  few  years  as  its  habitat, 
and  adjoining  suitable  habitat,  is 
developed  for  housing.  Without 
voluntary  landowner  protection,  many 
more  /.  medeoloides  populations  could 
be  destroyed  as  development  pressures 
increase. 


Development  in  areas  surrounding 
Isotria  medeoloides  habitat  could 
indirectly  be  responsible  for  habitat 
destruction  as  roads,  power  lines  and 
sewer  mains  are  designed  to  connect 
settled  areas.  In  addition,  housing 
developments,  though  not  necessarily 
directly  destroying  habitat,  may  cause 
the  alteration  of  habitat  parameters  by 
creating  large,  permanent  openings  in 
the  canopy.that  in  turn  encourage 
denser  understory  growth.  Disturbance 
to  populations  through  increased 
visitation  (however  unintentional)  bom 
people  and  pets  might  also  cause  direct 
damage  to  plants,  and  eventually  a 
decline  in  affected  populations. 

This  plant  primarily  appears  to 
reproduce  sexually,  though  little  is 
known  at  this  time  regarding  seed 
dispersal  and  seed  banking.  The 
formation  of  barriers  to  seed  dispersal, 
either  through  development  of  adjacent 
habitat  or  fi-om  logging  or  land  clearing, 
may  prevent  the  recolonization  of 
suitable  habitat  by  naturally  declining 
populations.  Careful  and  selective 
logging  may  not  be  harmful  to  a 
population;  however,  hea\'y  timbering 
and  clear-cutting  may  have  long-term 
impacts  on  Isotria  medeoloides 
populations  and  their  habitat  The 
creation  of  logging  roads  and  use  of 
heavy  machinery  that  se\'erely  alters 
soil  composition  could  significantly 
modify  the  habitat  and  cause  the  direct 
loss  of  plants. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  1982  final  listing 
identified  the  collecting  for  scientific 
purposes  as  contributing  to  the  loss  of 
Isotria  medeoloides  in  the  past.  Since 
the  listing  and  the  release  of  both 
recovery  plans,  collecting  for  these 
purposes  is  no  longer  considered  to  be 
a  threat  to  the  species.  However,  the 
potential  collecting  by  wildflower 
garden  enthusiasts  for  transplanting  is 
•still  great  due  to  the  rarity  of  this  orchid. 
One  landowner  in  North  Carolina  was 
literally  harassed  by  orchid  and 
wildflower  enthusiasts  when  a  local 
garden  club  publicized  the  location  of 
his  /.  medeoloides  population  (Nora 
Murdock.  U.S.  Fish  and  Wildlife 
Service,  in  litt.  1993).  Furthermore, 
vandalism  of  populations  (either  out  of 
capriciousness  or  for  private  collections) 
whose  locations  were  publicized 
continue  to  be  documented  (Rawing 
1986b).  V 

Significant  commercial  trade  in  the 
species  is  not  known  or  expected  in  the 
futiue.  nor  is  any  significant  import  or 
export  of  this  species  expected. 
Therefore,  taking  of  I.  medeoloides  for 
these  purposes  is  not  considered  to  be 
a  factor  in  its  decline. 


C.  Disease  or  predation.  Herbivory  by 
.white-tailed  deer  and  invertebrates, 
including  slugs  and  camel  crickets  is  a 
known  threat  of  currently  unknown 
extent.  Increasing  development  pressure 
near  Isotria  medeoloides  populations 
results  in  the  concentration  of  deer  onto 
smaller  parcels  of  woodland  and  may 
decrease  local  hunting  pressure  on 
suburban  deer  populations.  As  the  local 
deer  herd  increases  and  is  forced  onto 
less  land,  there  is  a  greater  likelihood  of 
herbivory  on  Isotria  medeoloides.  In 
Virginia,  the  magnitude  of  threat  frorh 
deer  browse  of/,  medeoloides 
populations  may  be  second  only  to 
development  of'its  habitat  (D.  Ware. 
College  of  William  and  Mary,  pers. 
comm.  1994).  The  precipitous  decline  of 
a  large  Virginia  /.  medeoloides 
population  located  near  a  housing 
development,  appears  to  be  primarily 
due  to  grazing  (Ware  1991).  Howpver. 
symbolic  fencing  placed  around  lour 
subpopulations  appears  to  have 
prevented  deer  frova  grazing  on  the 
orchids.  In  1993.  no  plants  were 
observed  to  have  been  brov\rsed,  prior  to 
the  fencing  a  majority  of  the  plants  were 
impacted  by  deer  browse  (D.  Ware.  pers. 
comm.  1994). 

Additional  threats  include  wild  pigs 
trampling  or  uprooting  /.  medeoloides 
plants  and  herbivory  by  rabbits  in  the 
southern  portion  of  the  small  whorled 
pogonia's  range  (B.  Sanders,  pers. 
comm.  1993)  and  occasionally 
trampling  or  herbivory  by  moose  in  the 
northern  portion  of  its  range. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Isotria 
medeoloides  is  afforded  protection  by 
the  Endangered  Species  Act.  The  Act 
prohibits  the  take  of  endangered  and 
threatened  plants  from  lands  under 
Federal  jurisdiction  or  in  knowing 
violation  of  any  State  law  or  regulation, 
and  prohibits  the  violation  of  any 
regulation  pertaining  to  any  endangered 
or  threatened  species  of  plant.  Under 
the  Act,  Federal  agencies  are  required  to 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
listed  species  and  must  consult  (under 
section  7)  when  an  activity  may  affect 

a  listed  species  or  critical  habitat. 
Section  7(a)(1)  requires  Federal 
agencies  to  carry  out  programs  for  the 
conservation  of  threatened  and 
endangered  species.  In  this  respect, 
several  Federal  agencies  have 
intensified  their  search  and  protection 
efforts  on  behalf  of  Isotria  medeoloides. 
In  Virginia,  the  National  Park  Service 
provided  funding  for  research  and 
monitoring,  and  is  seeking  ways  to 
prevent  disturbance  to  sites  under  its 
jurisdiction.  The  Department  of  Defense 
has  also  facilitated  searches  and 
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mcmitoring  of  populations  at  two  bases 
in  Virginia.  In  Grorgia,  the  U.S.  Forest 
Service  has  been  particularly  successful 
in  finding  new  sites.  The  Forest  Service 
in  this  State  conducts  plant  surveys  in 
areas  potentially  impacted  by 
management  activities  and  regularly 
monitors  known  sites  (B.  Sanders,  in 
lift.  1993).  In  1993,  two  sites  were 
located  on  the  White  Mountain  National 
Forest  in  New  Hampshire.  Base  maps 
for  potential  /.  medeoloides  habitat  were 
developed  for  the  White  Mountain 
National  Forest;  the  Forest  Service  now 
consults  the  Service  on  all  activities 
proposed  for  those  areas. 

Consultations  under  section  7  of  the 
Act  can  provide  protection  for  this 
species;  a  road  and  sewer  main  near  an 
Isotria  medeoloides  population  in 
Virginia  were  re-routea  to  avoid  direct 
destruction  of  the  plants  and  their 
habitat.  Coordination  with  State  and 
local  agencies,  as  well  as  private 
developers,  has  resulted  in  the 
avoidance  of  adverse  impacts  to  Isotria 
medeoloides  and  its  habitat.  Iii 
Connecticut,  a  trail  was  re-reuted  to 
avoid  a  population  in  a  State  forest. 

Additional  protection  through  Federal 
and  State  legislation  has  been  provided 
since  Isotria  medeoloides  was  listed.  All 
States  with  current  and  historical 
populations  have  cooperative  plant 
agreements  with  the  Fish  and  Wildlife 
Service  as  specified  under  section 
6(c)(2)  of  the  Act.  The  1988 
amendments  to  the  Act  increased 
protection  for  plant  species  not  on 
Federal  lands,  where  State  endangered 
species  laws  provide  specific  protection 
to  endangered  plant  species. 

Twenty-seven  sites  have  been 
discovered  on  lands  under  State  and 
Federal  jurisdiction  and  are  afforded 
some  level  of  protection.  For  those 
•  populations  on  private  lands, 
conservation  easements  or  agreements 
with  the  landowners  have  been  actively 
piu^ued.  Eight  sites  are  on  lands  owned 
by  private  conservation  organizations, 
while  two  other  sites  have  deeded 
conservation  easements  ensuring  the 
protection  of  the  plants  and  their 
habitat.  Some  State  agencies  pursue 
voluntary  registration  of  I.  medeoloides 
sites.  While  such  registration  does  not 
guarantee  habitat  protection,  it  does 
seek  to  recognize  the  importance  of  the 
site  in  the  hopes  of  voluntary  protection 
on  the  part  of  the  landowners. 

The  number  of  States  protecting  7. 
medeoloides  has  increased  from  6  in 
1985  to  include  all  States  in  its  present 
range.  With  the  exceptions  of  New 
jersey,  Rhode  Island  and  South 
Carolina,  all  States  have  enacted  laws 
that  prohibit  the  take  of  State  listed 
plants,  including  /.  medeoloides. 
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without  the  landowner's  permission. 
However,  plants  growing  on  privately 
owned  lands  are  subject  to  take  by  the 
landowner.  Massachusetts,  Michigan 
and  Vermont  provide  additional 
protection  to  Usted  plants  in  that 
permits  are  required  for  take  on  both 
private  and  pubUc  lands. 

In  Georgia,  Isotria  medeoloides  is 
protected  under  a  regional  Forest 
Service  Manual  regulation,  2670.44  R-8 
supp  37.  Since  this  species  is  federally 
Usted,  it  quahfies  as  a  Forest  Service 
Potential  Endangered,  Threatened  or 
Sensitive  (PET)  species,  and  as  such 
should  receive  a  level  of  protection  that 
will  lead  to  identification  of  possible 
recovery  opportunities  and  ensure  that 
no  adverse  effects  occur  to  plants  on 
lands  under  the  Forest  Service's 
jurisdiction. 

The  Service  does  not  believe  that 
reclassification  to  threatened  status  will 
result  in  substantive  changes  in  the 
protection  afforded  this  species  under 
these  regulatory  mechanisms. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Recovery  efforts  have  been  directed 
toward  research  and  environmental 
education.  A  predictive  habitat  model 
was  developed  using  Geographical 
Information  System  (GIS);  10  additional 
sites  were  discovered  in  1993  using 
maps  delineating  potential  habitat 
(Sperduto  1993).  Educational  materials 
in  the  form  of  posters,  brochures  and 
fact  sheets  were  designed  and  made 
available  to  the  general  public.  Ongoing 
research  includes  the  investigation  of 
mycorrhizal  relationships  (Larry  Zetler. 
Clemson  University,  in  litt.  1993),  and 
habitat  manipulation  to  encourage  or 
stabilize  /.  medeoloides  populations 
(Alison  Dibble,  University  of  Maine,  in 
litt.  1993).      • 

Mycorrhizal  associations  are 
important  factors  in  the  germination  and 
seedling  establishment  of  most  orchids. 
Though  a  mycorrhizal  fungus  was 
isolated  from  the  closely  related  Isotria 
veriicillata,  host-specific  mycorrhizae 
have  not  been  identified  for  /. 
medeoloides.  Alterations  to  7. 
medeoloides  habitat  that  adversely 
affect  the  mycorrhizae  would  also  result 
in  adverse  impacts  to  the  orchid. 
However,  until  the  specific  mycorrhizal 
associate  is  determined,  it  will  be 
difficult  to  understand  the  effects  of 
subtle  habitat  alteration  on  the  orchid  or 
the  fungal  community. 

Recent  monitoring  results  indicate  a 
decUne  in  viability  of  many  of  the 
populations  that  have  been  followed 
over  a  number  of  years.  It  appears  that 
no  obvious  changes  have  occiirred  to  the 
habitat  of  most  of  these  populations  and 
no  causes  for  this  decline  have  been 


determined.  Though  life  history  and 
demographic  studies  have  provided 
some  clues  to  the  habitat  requirements 
of  this  species,  there  is  still  a  large  gap 
in  the  understanding  of  what  is  required 
to  maintain  viable  populations. 

Dormancy  of  Isotria  medeoloides 
plants  continues  to  be  a  matter  of 
speculation  and  debate.  The  1985 
recovery  plan  provided  preliminary 
information  that  a  small  whorled 
pogonia  could  go  dormant  for  10  to  20 
years.  To  date,  this  length  of  dormancy 
nas  not  been  verified.  The  length  of 
dormancy  might  also  vary  throughout 
the  range  of  the  orchid.  Mehrhoff 
(1989b)  conducted  a  6-year  study  and 
observed  that  no  plants  emerged  after  3 
or  more  consecutive  years;  other  studies 
indicate  that  plants  may  be  dormant  up 
to  4  years  and  dormancy  may  vary  by 
year  and  by  site  (Briunback  and  Fyler 
1988;  Vitt  1991).  Witiiout  better 
clarification  of  specific  dormancy 
periods,  it  is  difficult  to  distinguish 
between  a  dead  or  dormant  plant. 

As  adjacent,  suitable  habitat  is 
developed,  precluding  the  natural 
colonization  of  suitable  habitat, 
management  may  be  the  only  alternative 
for  maintaining  viable  populations.  It 
may  be  vital  to  develop  habitat 
management  strategies  for  existing  sites 
in  order  to  maintain  self-sustaining 
populations.  Without  the  knowledge  of 
key  habitat  characteristics,  management 
and  the  precise  identification  of 
potential  habitat  will  be  impossible.  Soil 
type  (including  texture  and  moisture), 
nutrient  availability,  overstory  cover, 
imderstory  density,  slope  position  and 
aspect  are  some  of  the  habitat 
characteristics  that  might  be  important 
factors  in  population  viability.  Other 
imknown  parameters  include  the 
variation  of  climatological  factors  and 
relative  humidity  throughout  the 
species'  range,  and  how  these 
differences  impact  population  stability, 
plant  reproduction,  recolonization  and 
viability. 

The  dearth  in  knowledge  of  habitat 
characteristics  and  life  history 
information  may  result  in  the  further 
decline  of  many  populations  through 
benign  neglect,  llie  1992  recovery  plan 
identified  a  niunber  of  tasks  required  to 
advance  the  understanding  of  Isotria 
medeoloides  in  furtherance  of  its 
recovery. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  reclassify  this 
species  from  endangered  status  to 
threatened  status.  Threatened  status  is 


more  appropriate  because  the  number  of 
known  populations  has  tripled  since  the 
species  was  Usted  and  61  percent  of  the 
ciurent  viable  sites  are  afforded 
permanent  protection.  However,  it  may 
still  be  likely  to  become  an  endangered 
species  within  the  foreseeable  future 
without  additional  site  protection  and 
further  investigation  of  its  Ufe  history 
and  habitat  parameters. 

Effects  of  the  Rule 

This  rule  changes  the  status  of  Isotria 
medeoloides  from  endangered  to 
threatened  and  formally  recognizes  that 
this  species  is  no  longer  in  imminent 
danger  of  extinction  throughout  a 
significant  portion  of  its  range. 
Reclassification  to  threatened  does  not 
significantly  alter  the  protection  for  this 
species  under  the  Act  (see  Summary  of 
Comments  and  Recommendations). 

Conservation  measures  prescribed  for 
Isotria  medeoloides  would  proceed.  The 
recovery  program  approved  in  1992 
prescribes  continued  efforts  to— (1) 
protect  known  Isotria  medeoloides 
populations  and  essential  habitat;  (2) 
develop  habitat  management  strategies; 
(3)  manage  protected  sites;  (4)  monitor 
sites  and  determine  viability;  (5)  survey 
for  new  sites;  (6)  investigate  population 
dynamics  and  species  biology;  and  (7) 
provide  public  information  and 
education. 

Many  State  and  Federal  agencies 
continue  to  monitor  extant  sites  and 
search  for  new  ones.  The  application  of 
a  predictive  model  should  further  assist 
in  the  location  of  new  sites  in  New 
England.  Investigations  into  the  genetic 
structure  of  this  species,  the    ' 
mycorrhizal  relationships,  and  the 
development  of  habitat  management 
measures  have  been  targeted  in  the  1992 
recovery  plan  as  important  tasks.  These 
activities  are  either  ongoing  or  proposed 
for  the  near  future.  Recovery  activities 
are  not  expected  to  diminish  as  a  result 
of  this  reclassification  since  the  primary 
objective  of  the  recovery  strategy  is 
delisting  of  the  species. 

This  action  will  not  be  an  irreversible 
commitment  on  the  part  of  the  Service. 
Reclassifying  Isotria  medeoloides  to 
endangered  would  be  possible  should 
changes  occur  in  management,  habitat, 
or  other  factors  that  alter  the  present 
threats  to  the  species'  survival  and 
recovery. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 


adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubhshed  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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rule  is  Susanna  von  Oettingen  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1331-1544: 16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Sut.  3500:  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
revising  the  "Status"  column  in  the 
existing  entry  for  "Isotria  medeoloides 
(Small  whorled  pogonia)"  under 
"Orchidaceae"  on  the  List  of 
Endangered  and  Threatened  Plants  to 
read  "T"  instead  of  "E"  and  the  "When 
Listed"  column  to  read  "122.  556". 

Dated:  September  9. 1994. 
MoUie  H.  Beatde. 

Director.  Fish  and  Wildlife  Service. 

[FR  Doc.  94-24713  Filed  10-5-94;  845  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

Pocket  No.  940254-4104;  I.D.  092894A] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  reserve  release; 

request  for  comments. 

SUMMARY:  NMFS  announces  the  release 
of  that  portion  of  the  1994  Pacific 
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whiting  (wliiting)  harvest  guiddine  that 
will  not  be  used  by  shore^de  processors 
by  the  end  of  the  year.  Ths  re^ased 
amount  is  available  for  harvest  by  all 
U.S.  6shing  vessels,  whether  delivering 
shoreside  or  at  sea.  This  action  is 
intended  to  assure  full  utilization  of  the 
whiting  resource,  as  authorized  by  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP). 
DATES:  Effective  0001  hours  local  time 
October  1, 1994.  through  December  31, 
1994  (2400  hours  local  time).  Comments 
will  be  aco^ed  by  November  7, 1994. 
The  aggregate  data  upon  which  this 
action  is  based  are  available  for  public 
inspection  at  the  OfBce  of  the  Director, 
Northwest  Region  (see  ADDRESSES] 
diuing  buaness  hoars  through 
November  7, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
Mr.  William  Stelle,  Jr.,  Director, 
Northwest  Region,  NMFS.  7600  Sand 
Point  Way  NE.,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0070;  or  Mr.  Rodney 
Mclnnis,  Acting  Director.  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd.. 
Suije  4200,  Long  Beach,  CA  90802- 
4213.  Information  relevant  to  this  action 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  Office  of  the 
DirectOT,  Northwest  Region,  NMFS 
(Regional  Director). 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  (Northwest  Region, 
NMFS)  i06-526-6140:  or  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS) 
310-980-4040. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  at  50  CFR  663.23(b)(4) 
allocate  whiting  in  1994-1996  between 
fishing  vessels  that  deliver  at  sea 
(catcher/processors  and  catcher  boats 
delivering  to  motherships)  and  those 
that  deUver  shoreside  (59  FR  17491, 
April  13, 1994).  When  60  percent  of  the 
annual  har/est  guideline  is  taken, 
further  at-sea  processing  is  prohibited, 
and  the  remaining  40  percent  is 
reserved  for  use  by  vessels  delivering 
shoreside.  The  portion  of  the  harvest 
guideline  that  the  shoreside  sector  will 
not  use  by  the  end  of  the  year  will  be 
made  available  for  harvest  by  all  fishing 
vessels,  whether  delivering  shoreside  or 
at  sea,  by  August  15  or  as  soon  as 
practicable  thereafter.  Whiting  may  be 
released  at  a  later  date  if  it  becomes 
apparent  that  shore-based  needs  have 
been  substantially  over-estimated  (50 
CFR  663.23{b)(4Kii)). 

The  amount  of  whiting  available  for 
release  is  determined  by  the  Regional 
Director,  based  on  estimates  of  actual 
and  projected  amoimts  of  whiting 
harvested,  using  state  catch  and 
landings  data,  the  siuvey  of  domestic 
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processing  capacity  aixi  intent, 
testimony  received  at  Pacific  Fishery 
Management  Coimcil  (Council) 
meetings,  and/or  other  relevant 
information. 

In  1994,  the  whiting  harvest  guideline 
is  260,(K)0  mt.  Of  this,  104,000  mt  was 
set  aside  as  a  reserve  for  shoreside 
processing.  At-sea  processing  of  whiting 
was  prrfiibited  on  May  13, 1994,  when 
60  percent  (156,000  mt)  of  the  harvest 
guideline  was  projected  to  be  reached. 

During  the  last  week  of  July,  1994,  the 
Regional  Director  reviewed  catch  and 
landings  data  provided  by  the  States  of 
Washington.  Oregon,  and  California; 
surveyed  shore-based  fishing  and 
processing  representatives;  and 
consulted  with  the  three  States  in 
determining  the  amotmt  of  whiting 
expected  to  be  processed  shoreside  for 
the  remainder  of  the  year. 
Approximately  62,000  mt  of  whiting 
were  projected  to  remain  in  the  harvest 
guideline  after  August  1, 1994.  An 
estimated  35,500  mt  had  been  delivered 
shoreside  by  August  1.  Additional 
shore-based  fishing  and  processing 
effort  entered  the  fishery  late  in  July, 
and  an  additional  41^)00-72,000  mt 
were  estimated  to  be  needed  by  the 
shore-based  sector  through  the  end  of 
1994.  Based  on  this  information,  the 
Regional  Director  determined  that  the 
shore-based  industry  could  use  the 
remainder  of  the  harvest  guideline,  and 
no  whiting  was  made  available  for  at-sea 
processing  on  August  15.  The  Council 
concurred  with  this  determination,  and 
agreed  that  progress  of  the  shore-based 
fishery  should  be  reevaluated  in 
September  1994,  and  any  surplus 
whiting  released  on  or  near  October  1, 
1994. 

The  States  and  industry  were 
contacted  again  in  late  September,  1994 
to  determine  the  shore-based  sector's 
use  of  whiting  for  the  remainder  of 
1994.  Whiting  had  become  less  available 
to  the  fishery  in  September  and  catch 
rates  were  lower  than  in  earlier 
projections.  Based  on  the  most  recent 
week's  catch  rate  (389  mt/day  applied 
through  November  15, 1994)  and 
interest  of  some  operations  to  continue 
to  the  end  of  the  year,  the  Regicnal 
Director  has  determined  that,  of  the 
38,000  mt  of  the  harvest  guideline 
remaining  after  September  25, 1994, 
16,000  mt  are  available  for  release  to  all 
vessels  cm  October  1, 1994.  The 
remaining  22,000  mt  are  in  reserve  for 
shore-based  processing. 

After  October  1, 1994,  shore-based 
landings  of  whiting  will  be  deducted 
first  fi'om  the  reserve  for  shore-based 
processing.  When  the  shoreside  reserve 
is  taken,  shoreside  deliveries  will  be 
deducted  from  the  portion  of  the  harvest 


guideline  that  was  released  for  harvest 
by  all  vessels.  When  the  released 
amount  is  reached,  or  projected  to  be 
reached,  further  at-sea  processing  will 
be  prohibited.  When  the  harvest 
guideline  is  reached,  a  10,000  lb  (4536 
kg]  trip  hmit  will  be  imposed,  allowing 
landings  only  of  whiting  caught 
incidmitaliy  or  ij3  the  small  &esh  and 
bait  fisheries  (as  authorized  at  50  CFR 
663.23(b)(3](i]  and  (c)(l)(i](I),  and  at  59 
FR  685  (January  6, 1994]). 

Secretarial  Action 

For  the  reasons  stated  above,  the 
Regional  Director  announces  that,  at 
0001  hours  local  time  October  1, 1994, 
an  additional  16.000  mt  of  Pacific 
whiting  are  made  available  for  har\-est 
by  all  fishing  vessels.  When  this  amoimt 
is  reached,  further  at-sea  processing  will 
be  prohibited,  according  to  the 
procedures  at  50  CFR  663.23(b)(4)(iv). 

Gassification 

The  determination  to  take  this  action 
is  based  on  the  most  recent  data 
available. 

This  action  is  taken  under  the 
authority  of  50  CFR  663.23(b)(4)  and  is 
exempt  from  review  under  E.0. 12866. 

Dated:  September  30. 1994. 
David  S.  Crestiii. 
Acting  Direetar.  C^ice  (rf  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service, 
[FR  Doc.  94-24685  Fiied  9-30-94;  4:25  pm] 
BILLMO  CODE  SSW-C-F 


S0CFRPart675 

[Docket  No.  93110O-4O43;  I.D.  093094A] 

Groundfish  of  ttie  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  Bering  Sea  subarea 
(BS)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent  exceeding 
the  allowance  of  the  total  allowable 
catch  (TAC)  of  pollock  for  the  inshore 
component  in  the  BS. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  October  4, 1994,  imtil  12 
midnight,  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smcd^er.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 


economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675.     , 

TTie  allowance  of  pollock  TAC  for 
vessels  catching  pollock  for  processing 
by  the  inshore  component  in  the  BS  was 
established  by  the  final  1994  initial 
groundfish  specifications  (59  FR  7656. 
February  16. 1994)  and  a  subsequent 
reserve  apportionment  (59lFR  21673. 


April  26,  1994)  as  430.588  metric  tons 
(mt). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  675.20(a)(8).  that  the  allowance  of 
pollock  TAC  for  the  inshore  component 
in  the  BS  soon  will  be  reached. 
Therefore,  the  Regional  Director 
established  a  directed  fishing  allowance 
of  425.588  mt  after  determining  that 
5.000  mt  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  the  BS.  Consequently.  NMFS 
is  prohibiting  directed  fishing  for 
pollock  by  operators  of  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  BS  effective  from  12 


noon.  A.l.t.,  October  4.  1994.  until  12 
midnight.  A.l.t.  December  31. 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  iA 
the  regulations  at  §675. 20(h). 

Classification 

This  action  is  taken  under  §675.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  30. 1994. 
David  S.  Ctestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-24684  Filed  9-30-94;  425  pm) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  lutes  and  i«guiations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  psirticipate  in  the 
rule  making  poor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Heatthlnspection 
Soofica 

9CFRPart75 
[Docket  No.  94-061-1] 

Equine  Infectious  Anemia 

agency:  Animal^nd  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  interstate 
movement  of  horses  that  test  positive  fo  • 
equine  infectious  anemia  to  allow  the 
horses  to  be  moved  interstate  directly  tc 
slaughter  under  a  permit  and  in  a  sealec 
conveyance,  as  an  alternative  to  the 
horses  being  officially  identified  prior  t( 
the  interstate  movement  with  a  hot  iron 
or  chemical  brand,  freezemarking,  or  a 
Up  tattoo.  T^is  proposed  change  in  the 
regulations  wotrW^provide  owners  of 
equine  infectious  anemia  reactors  with 
an  alternative  means  of  handling  Iheir 
animals  while  preventing  the  spread  of 
this  communicable  disease. 
DATES:  Consideration  will  be  given  onl) 
to  comments  received  on  or  before 
December  5, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804.  Federal 
Building.  6505  Belcrest  Road,  - 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
061-i.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SVV..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Tim  Cordes,  Senior  Staff  Veterinarian, 
Sheep,  Goat,  Equine  and  Poultry  Staff. 
Veterinary  Services,  APHIS.  USQA, 
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room  7693.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
(301) 436-3279. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  75 
(referred  to  below  as  the  regulations) 
contain  provisions  for  the  interstate 
movement  of  horses,  asses,  ponies, 
mules,  and  zebras  that  test  positive  for 
communicable  diseases,  including 
equine  infections  anemia  (EtA).  The 
purpose  of  these  provisions  is  to  prevent 
the  spread  of  communicable  diseases, 
including  EIA.  A  viral  disease  of 
equines.  EIA,  also  known  as  swamp 
fever,  may  be  characterized  by  sudden 
fever,  swelling  of  the  legs  and  lower 
parts  of  the  body,  severe  weight  loss, 
and  anemia. 

Section  75.4(a)  of  the  regulations 
defines  an  EIA  reactor  as  any  horse,  ass, 
mule,  pony  or  zebra  which  is  subjected 
to  an  official  test  and  found  positive. 
Under  §  75.4(b)  of  the  regulations,  no 
EIA  reactor  may  be  moved  interstate 
unless  the  reactor  is  officially  identified 
and  meets  certain  other  requirements. 
Section  75.4(a)  of  the  regulations 
defines  "officially  identified"  as  the 
permanent  identification  of  a  reactor 
with  markings  permanently  applied  by 
an  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  representative,  a  State 
representative,  or  an  accredited 
veterinarian  using  a  hot  iron  or 
chemical  brand,  freezemarking  or  a  lip 
tattoo. 

APHIS  believes  that  EIA  reactors 
could  be  moved  interstate  to  slaughter 
under  a  permit  and  in  a  sealed 
conveyance,  as  an  ahemative  to  being 
officially  identified  prior  to  the 
interstate  movement.  Moving  EIA 
reactors  interstate  to  slaughter  under  a 
permit  and  in  a  sealed  conveyance 
would  ensure  that  the  animals  are  not 
diverted  for  other  uses. 

Therefore,  we  are  proposing  to  amend 
the  requirements  for  interstate 
movement  in  §  75.4(b)  by  adding  a 
provision  staling  that  "Official 
identification  is  not  necessary  if  the 
animal  is  moved  directly  to  slaughter, 
traveling  imder  a  permit  and  in  a  sealed 
conveyance."  In  addition,  we  propose  to 
add  definitions  to  §  75.4(a)  for  "official 
seal"  and  "permit."  An  official  seal 
would  be  defined  as  a  "serially 
numbered  metal  or  plastic  strip,  or  a 
serially  numbered  button,  consisting  of 


a  self-locking  device  on  one  end  and  a 
slot  on  the  other  end,  which  fc>rms  a 
loop  when  the  ends  are  engaged  and 
which  cannot  be  reused  if  opened.  K  is 
applied  by  an  APHIS  representative  or 
State  representative."  A  permit  would 
be  defined  as  an  "official  document  (VS 
Form  1-27  or  a  State  form  which 
contains  the  same  information,  but  not 
a  'permit-for  entry')  issued  by  an  APHIS 
representative.  State  representative,  or 
accredited  veterinarian  which  lists  the 
oMoier's  name  and  address,  points  of 
origin  and  destination,  number  of 
animals  covered,  purpose  of  the 
movement,  and  one  of  the  following: 
The  individual  animal  registered  breed 
association  registration  tattoo, 
individual  animal  registered  breed 
association  registration  number,  or 
similar  individual  identification, 
including  name,  age,  sex,  breed,  color, 
and  markings." 

Executive  Order  12866  and  Regulatory  - 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Because  this  proposed  rule  would 
provide  an  alternative,  the  economic 
impact  to  horse  owners  would  be 
minimal.  The  horse  owmers  that  would 
be  affected  by  this  rule  change  are  those 
that  have  horses  which  test  positive  for 
EIA  and  voluntarily  choose  to  transport 
their  horses  interstate  to  slaughter  under 
an  official  seal.  APHIS  estimates  that, 
annually,  between  500  and  1,000  horse 
Ofierations  have  horses  that  become 
infected  vdth  EIA.  Although  it  is  not 
known  how  many  of  these  operations 
are  "small"  entities  (less  than  $0.5 
million  in  annual  sales,  according  to 
Small  Business  Administration  size 
criteria),  it  is  likely  that  most  are  in  that 
category. 

Current  estimates  put  the  number  of 
horses  in  the  United  States  between  6 
and  10  million.  In  1993,  about  1  million 
horses  were  tested  for  EIA.  Of  these, 
1,859  (about  0.1(3  percent)  tested 
positive  for  EIA. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executiye  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

PaperMrork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  wid 
Budget  (OMB)  under  OMB  coSrol 
number  0579-0051.  ^ 

List  of  Subjects  in  9  tFR  Part  75 

Animal  diseases,  Horses,  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  9  CFR  part  75  would  be 
amended  as  follows: 

PART  75-COMMUNtCABLE 
DISEASES  IN  HORSES.  ASSES, 
PONIES,  MULES.  AND  ZEBRAS 

1.  The  authority  citation  for  part  75 
would  continue  to  read  as  follows: 

Authority:  21  U.S.Q  111-113. 115, 117. 
120. 121. 123-126, 134-134h:  7  CFR  2.17, 
2.51.  and  371.2(d). 

'     2.  In  §  75.4,  paragraph  (a)  would  be 
amended  by  adding  new  definitions,  in 
alphabetical  order,  and  in  paragraph  (b), 
the  introductory  text  would  be  amended 
by  adding  a  statement  immediately 
before  the  colon,  to  read  as  follows: 

§75.4   Interstate  movement  of  equine 
Infectious  anemia  reactors  and  approval  of 
laboratories,  diagnostic  facilities,  researcfi 
facilities,  and  stockyards. 

(a)  •    •    • 

***** 

Official  seal.  A  serially  numbered 
metal  or  plastic  strip,  or  a  serially 
numbered  button,  consisting  of  a  self- 
locking  device  on  one  end  and  a  slot  on 
the  other  end.  which  forms  a  loop  when 
the  ends  are  engaged  and  which  cannot 
be  reused  if  opened.  It  is  applied  by  an 


APHIS  representative  or  State 
representative. 

•  •        *        •        • 

Permit.  An  official  document  (VS 
Form  1-27  or  a  State  form  which 
contains  the  same  information,  but  not 
a  "permit  for  entry")  issued  by  an 
APHIS  representative.  State 
representative,  or  accredited 
veterinarian  which  lists  the  owner's 
name  and  address,  points  of  origin  and 
destination,  number  of  animab  covered, 
purpose  of  the  movement,  and  one  of 
the  following:  The  individual  animal 
registered  breed  association  registration 
tattoo,  individual  animal  registered 
breed  association  registration  number, 
or  similar  individual  identification, 
including  name,  age,  sex,  breed,  color, 
and  markings. 

*  •        *        *        * 

(b)  *     *     •  ;  Provided  that  official 
identification  is  not  necessary  if  the 
reactor  is  moved  directly  to  slaughter 
under  a  permit  and  in  a  conveyance 
sealed  with  an  official  seal. 


$75.4    [Amended] 

3.  Section  75.4  would  be  amended  by 
adding  at  the  end  of  the  section  the 
following: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  niunber  0057-0051) 

Done  in  Washington,  DC,  this  30th  day  of 
September  1994. 
Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  94-24780  Filed  10-5-94;  8:45  am] 
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9  CFR  Part  102 
{Doclwt  No.  91-064-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  ^nimai  Rabies 
Vaccines 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Request  for  data. 

SUMMARY:  This  document  announces 
that  the  Animal  and  Plant  Health 
Inspection  Service  is  requesting 
additional  information  to  determine 
whether  the  regulations  under  the 
Virus-Serum-Toxin  Act  should  be 
amended  to  require  that  rabies  vaccines 
be  distributed  and  used  only  by  or 
under  the  direct  supervision  of  licensed 
veterinarians. 

The  Animal  and  Plant  Health 
Inspection  Service  has  received  requests 
from  the  National  Associaticm  of  State 
Public  Health  Veterinarians  to  consider 
proposing  such  a  restriction. 


DATES:*  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  4. 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
064-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  Dr. 
Robert  B.  Miller,  Chief  Staff 
Veterinarian,  Veterinary  Biologies, 
BBEP,  APHIS,  USDA,  room  838,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-5863. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  concerning  veterinary 
biological  products  in  9  CFR  102.5(e) 
provide  that: 

[Wjhere  the  Administrator  determines  that 
the  protection  of  domestic  animals  or  the 
public  health,  interest,  or  safety,  or  both 
necessitates  restrictions  on  the  use  of  a 
product,  the  product  shall  be  subject  to  such 
additional  restrictions  as  are  prescribed  on 
the  license.  Such  restrictions  may  include, 
but  are  not  limited  to.  limits  on  distribution 
of  the  product  or  provisions  that  the 
biological  product  is  restricted  to  use  by 
veterinarians,  or  under  the  supervision  of 
veterinarians,  or  both. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  received 
requests  from  the  National  Association 
of  State  Public  Health  Veterinarians 
(NASPHV)  to  consider  proposing  a 
Federal  restriction  that  animal  rabies 
vaccines  be  distributed  and  used  only 
by  or  under  the  direct  supervision  of  a 
licensed  veterinarian.  The  NASPHV 
believes  that  a  imiform  national 
restriction  would  resuh  in:  (1)  proper 
handling  of  animal  rabies  vaccines  to 
help  ensure  potency  and  (2)  improved 
documentation  of  animal  rabies 
vaccinations. 

APHIS  has  attempted  to  identify 
specific  issues  that  need  to  be  addressed 
prior  to  proposing  such  restrictions  on 
animal  rabies  vaccines.  The  Agency  is 
seeking  data  and  information  on  these 
issues  for  consideration  before  it 
decides  whether  or  not  to  proceed  wth 
such  a  proposal. 

In  1979,  APHIS  published  a  notice  of 
proposed  action  (44  FR  54737-54738, 
September  21,  1979)  to  restrict  animal 
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rabies  vaccines  to  distribution  and  use 
by  or  under  the  direction  of  a  licensed 
veterinarian.  APHIS  received  150 
comments  in  response  to  that  notice  of 
proposed  action.  Sixty-six  commenters 
supported  the  proposed  action  without 
change.  Seventy-two  commenters  were 
opposed  to  the  proposed  action.  At  that 
time,  there  was  a  lack  of  agreement 
concerning  the  need  and  justification  for 
a  Federal  restriction.  The  prevailing 
opinion  of  those  opposed  to  a  Federal 
restriction  was  that  there  was  a  need  for 
flexibility  to  meet  local  needs, 
especially  in  rural  areas. 

Based  on  the  comments  received  in 
1979,  the  restriction  that  animal  rabies 
vaccine  be  distributed  and  used  by  or 
under  the  direction  of  a  veterinarian 
was  not  imposed  on  a  nationwide  basis. 
Rather,  APHIS  determined  that  the 
decision  concerning  control  of 
distribution  and  use  of  animal  rabies 
vaccines  should  be  made  by  each  State 
based  on  what  would  work  best  for  a 
particular  State.  Thus  the  current 
restriction  reads  in  relevant  part  that 
animal  rabies  vaccines  are  restricted  "to 
authorized  recipients  designated  by 
proper  State  ofhcials  under  such 
additional  conditions  as  those 
authorities  may  require"  (sefe  44  FR 
18411,  March  21. 1980). 

At  least  34  States  currently  restrict  or 
have  pending  legislation  to  restrict  the 
distribution  and  use  of  animal  rabies 
vaccines.  Some  sixteen  States  do  not 
restrict  the  distribution  and  use  of 
animal  rabies  vaccines. 

The  National  Association  of  State 
Public  Health  Veterinarians  (NASPHV). 
the  American  Veterinary  Medical 
Association  (AVMA),  and  other 
organizations  including  State  public 
health  agencies  have  expressed  concern 
regarding  rabies  control  programs  in 
various  States.  They  requested  in  1989 
that  APHIS  consider  the  promulgation 
of  a  Federal  restriction  on  the 
distribution  and  use  of  animal  rabies 
vaccines  on  a  nationwide  basis  to 
protect  the  health  and  safety  of  animals 
and  the  public. 

The  groups  that  took  an  active  role  in 
studying  the  various  problems 
a^ociated  with  the  control  of  rabies 
were  the  NASPHV  Compendium 
Committee,  the  National  Centers  for 
Disease  Control  and  Prevention,  the 
AVMA.  State  and  local  veterinary 
medical  associations,  veterinary  medical 
schools,  veterinary  practitioners,  and 
numerous  State  public  health  agencies. 

The  NASPHV  evaluated  the  progress 
of  rabies  control  programs  in  the  United 
States.  As  a  result  of  its  study,  NASPHV 
requested  that  the  Federal  Government 
consider  strengthening  curirent 
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re  itrictions  aimed  toward  controlling 
ra  )ies  nationwide. 

n  response  to  the  request  from  the 
N  ^SPHV  to  amend  the  Federal 
re  itriction  on  animal  rabies  vaccines  to 
re  }uire  that  they  be  distributed  and 
us  sd  only  by  or  under  the  direct 
si:  aervision  of  a  licensed  veterinarians, 
A  HIS  requested  that  the  NASPHV 
ac  dress  four  issues  raised  by  the 
CO  mments  to  the  1979  notice  of 
pipposed  action  concerning  restrictions 
on  animal  rabies  vaccines.  Four  main 
pc  ints  were  cited  by  conunenters 
op  posing  the  1979  proposed  restriction 
th  It  rabies  vaccines  be  distributed  and 
u^d  only  by  or  imder  the  direction  of 
a  veterinarian:  (1)  There  were 
in  idequate  veterinary  services  in  remote 
ru  bI  areas  of  the  United  States;  (2)  a 
ve  erinary  monopoly  on  rabies  vaccine 
w(  luld  raise  the  cost  of  vaccination  to 
lu  affordable  amounts  ^especially  for 
in  lividuals  with  many  animals), 
re  ultlng  in  fewer  animals  being 
va:cinated;  (3)  traveling  to  and  from  a 
ve  ;erinary  clinic  during  business  hours 
(ei  pecially  for  individuals  with  many 
an  mals)  could  be  very  inconvenient 
an  i  impractical;  and  (4)  APHIS  has  no 
in  brmation  whether  misuse  of  rabies 
va  :eines  by  nonveterinarians  is  a 
pr  )blem. 

n  response  to  the  questions  which 
vv(  re  raised,  NASPHV  made  the 
fo  lowing  replies.  The  local  needs  of 
ru  al  areas  within  the  United  States 
ha  ve  changed  since  1979,  and  the  lack 
of  adequate  veterinary  services  in  rural 
St  ites  is  no  longer  a  problem.  The 
ve  erinary  profession  stands  ready  to 
ac  :ommodate  owners  of  multiple  pets. 
Ni  lSPHV  also  indicated  that  in  many 
ca  les,  the  cost  of  a  rabies  vaccination 
fn  m  a  veterinarian  had  not  kept  up 
w  th  the  rising  consumer  price  index.  In 
ac  dition,  the  Association  stated  that  the 
in  :onvenience  of  traveling  to  and  from 
a  1  eterinary  clinic.during  business 
he  urs  for  rabies  vaccinations  was  no 
di  ferent  than  the  inconvenience  of  pet 
ov  nership  in  general,  and  that  improj)er 
va  xination  by  nonveterinarians  was 
wi  rse  than  no  vaccination  at  all  because 
su  :h  vaccination  gave  a  false  sense  of 
se  lurity. 

:he  NASPHV  argued  that  proper 
ha  idling  of  animal  rabies  vaccines, 
in  iluding  cold  storage,  physical 
ex  imination  of  the  animal  receiving 
vaccine  to  ensure  the  health  status  of 
thft  animal,  proper  timing  and  route  of 
ac  ministration  according  to  label 
ini  itructions.  and  knowledge  of  rabies 
CO  itrol  were  essential  for  effective 
ra  ies  vaccination. 

'he  NASPHV  further  argued  that  in  a 
mobile  society  such  as  the  United 
St  ites,  it  was  unfair  and  imsafe  for  the 
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pubhc  to  rely  on  so  many  different  State 
rabies  laws  and  regulations  to  protect 
the  public.  The  restriction  of  rabies 
vaccines  at  the  Federal  level  would 
reduce  confusion,  unnecessary 
revaccination,  and  the  necessity  for 
human  post-exposure  treatment. 
Further,  as  endemic  reservoirs  of 
wildlife  rabies  continue  to  spread  and 
put  more  areas  of  the  United  States  at 
risk,  the  standardization  of  rabies 
control  becomes  more  important.  The 
Association  concluded  that  the  need  for 
proper  administration  and  improved 
documentation  of  animal  rabies 
vaccinations  are  the  most  important 
issues  concerning  national  rabies 
prevention  in  man  and  animals. 

A  case  arose  in  1986,  in  which  a 
rabies  vaccine  manufacturer  needed  to 
follow  documentation  of  rabies 
vaccinations  in  order  to  trace  recipients 
of  its  vaccnne  after  a  change  had  been 
made  in  the  instructions  for 
administration.  Since  the  particular 
manufacturer's  vaccine  was  sold  to  and 
administered  by  veterinarians  or  State 
authorized  recipients,  in  large  part,  the 
appropriate  records  were  available  for 
the  tracking  and  revaccination  of 
thousands  of  animals. 

Public  health  officials  have  expressed 
concern  regarding  the  uncertainties  of 
vaccine  administration  and  certification 
when  animals  are  vaccinated  by 
nonveterinarians  or  without  adequate 
veterinary  supervision.  There  is  reason 
to  believe  that  some  distributors,  in 
States  without  restrictions  on  vaccine 
sale  or  administration,  are  distributing 
rabies  vaccines  to  unauthorized 
individuals  in  other  States  that 
currently  have  such  restrictions.  This 
practice  destroys  the  effectiveness  of 
State  programs  designed  to  monitor  and 
verify  vaccine  sale  and  administration 
in  such  States  and  is  contrary  to  their 
» law.  Such  practice  also  creates 
significant  safety  concerns  since  any 
failure  asscx:iated  with  vaccine 
administration  and  documentation 
increases  the  risk  of  rabies  exposure  to 
both  animals  and  man. 

Dogs  and  cats  that  have  properly 
documented  rabies  vaccinations  and 
that  are  involved  in  bite  cases  involving 
a  human  being  are  isolated  and 
observed  for  10  days  at  a  veterinary 
quarantine  facility  to  confirm  the 
absence  of  rabies.  When  the  vaccination 
record  of  a  dog  or  cat  that  has  bitten 
someone  caimot  be  verified,  the  animal 
may  be  euthanized  to  determine  if 
rabies  virus  is  present  in  brain  tissue.  In 
these  cases,  the  individual  who  has 
been  bitten  and  the  physician  are  placed 
in  the  position  of  weighing  the  risks  and 
costs  of  post-exposure  prophylactic 
treatment  against  the  odds  of  having 
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been  exposed  to  rabies.  Because  the 
verification  of  animal  rabies  vaccination 
is  important  in  decisions  relating  to 
both  animals  and  man,  the  Ass(K;iation 
argued  that  the  issue  of  prof>er 
documentation  of  vaccination  is  a  major 
concern.  The  fact  that  618  cases  of 
rabies  among  domestic  animals  in  the 
United  States  (including  155  dogs  and 
189  cats)  were  reported  to  the  Centers 
for  Disease  Control  and  Prevention  in 
1991  makes  an  informed  choice 
important.  Because  of  questions 
concerning  proper  vaccine  handling, 
storage,  administration,  d(x;umentation 
of  vaccination  and  revaccination,  and 
recordkeeping,  many  State  public  health 
departments  disregard  rabies 
vaccination  claims  by  owners  and  only 
rely  on  dcKumentation  from  a 
veterinarian  as  proof  of  vaccination. 

After  reviewing  NASPHV's  request  to 
amend  the  Federal  restriction  on  the 
distribution  and  use  of  animal  rabies 
vaccines,  APHIS  has  determined  that  it 
needs  additional  information  to 
determine  the  appropriate  course  of 
action  with  respect  to  this  matter.  Before 
proceeding  with  a  proposal  to  amend 
the  Federal  restriction  on  animal  rabies 
vaccines,  the  Agency  must  determine 
whether  such  an  amendment  would  in 
fact  be  beneficial,  whether  rabies  control 
programs  and  rabies  vaccination  could 
not  be  better  managed  by  the  States  and 
local  jurisdictions,  and  whether  the 
benefit  of  Federal  control  would 
outweigh  the  cost  of  such  a  program. 

It  could  be  argued  that  the  anticipated 
benefits  from  amending  the  Federal 
restriction  on  animal  rabies  vaccines  to 
require  that  they  be  distributed  and 
used  only  by  or  under  the  direct 
supervision  of  a  licensed  veterinarian 
would  be:  (1)  more  uniform  regulation 
of  the  distribution  and  administration  of 
animal  rabies  vacxines,  (2)  improved 
documentation  of  animal  rabies 
vaccinations  to  enable  public  health 
officials  to  make  an  informed  choice 
concerning  the  therapy  for  animal  bite 
victims:  (3)  facilitation  of  the  recall  of 
any  im^atisfactory  serials  of  rabies 
vaccines,  and  (4)  assurance  of  the 
identification  of  animals  receiving 
vaccnnes  determined  not  to  meet 
requirements  for  stability  or  potency. 

Currently,  it  is  reported  that  98.4 
percent  of  the  25.000,000  doses  of 
animal  rabies  vaccine  tliat  are 
distributed  in  the  United  States  each 
year  are  sold  directly  to  veterinarians.  It 
is  not  known,  however,  how  many  of 
these  doses  are  redistributed  through 
catalogs  and  over  the  counter  for 
administration  by  nonveterinarians. 

An  estimated  9,000  human  beings  are 
treated  annually  in  the  United  States  for 
potential  exposure  to  rabid  dogs  and 


cats.  Post-exposure  human  rabies 
prophylaxis  costs  an  estimated  $1,000 
per  patient.  In  1989,  the  Centers  for 
Disease  Control  and  Prevention 
recommended  that  the  most  effective 
methods  for  reducing  human  exposure 
to  rabies  are  education  of  the  public  to 
avoid  unfamiliar,  especially  wild 
animals,  and  vaccination  of  pet  dogs 
and  cats. 

Request  for  Comments 

Since  receiving  the  request  from  the 
NASPHV  to  amend  the  Federal 
restrictions  on  animal  rabies  vaccines, 
APHIS  has  attempted  to  identify 
specific  issues  (enumerated  below)  that 
need  to  be  addressed  before  the  Agency 
can  proceed  with  a  notice  of  proposed 
rulemaking.  Some  of  these  issues  raise 
questions  and  identify  competing 
interests  that  are  difTjcult  to  resolve.  For 
example,  a  Federal  restriction  that 
animal  rabies  vaccines  only  be 
distributed  to  veterinarians  and 
administered  by  or  under  the  direct 
supervision  of  a  licensed  veterinarian 
could  have  the  benefit  of  ensuring 
proper  administration  and  could  also 
enable  public  health  officials  to  certify 
that  a  rabies  vaccine  was  properly 
administered.  An  unintended  effect  of 
such  a  restriction,  however,  could  be  a 
reduction  in  the  number  of  animals 
vaccinated  with  a  corresponding 
reduction  in  the  effectiveness  of  rabies 
prevention  by  making  it  more  expensive 
or  impractical  to  vactnnate  multiple 
animals  in  single  households,  animals 
in  kennels,  farm  animals,  or  animals  in 
metropolitan  animal  shelters — animals 
which  are  often  vaccinated  by 
nonveterinarians.  With  regard  to  the 
issue  of  proper  vaccine  administration, 
a  1989  study  showed  that  onlv  5%  of 
rabid  cats  and  14%  of  rabid  dogs 
reported  that  year  had  been  vaccinated 
against  rabies,  suggesting  that  rabies 
incidence  in  dogs  and  cats  is  related 
more  to  the  failure  to  vaccnnate  than  the 
failure  of  vaccination.  After  considering 
the  various  factors  involved  in  rabies 
control,  APHIS  believes  that  any 
amended  Federal  restriction  that  the 
Agency  may  promulgate  should 
encourage  the  vaccination  of  pets  while 
providing  the  greatest  benefit/cost 
value.  Towards  this  end,  the  Agency 
seeks  input  on  alternative  approaches  to 
the  control  of  animal  rabies  vaccines. 
The  experience  of  States  that  have 
enacted  their  ovm  State  restrictions  is 
sought  on  these  issues. 

Public  comment  is  requested  to  assist 
APHIS  in  its  evaluation  of  the  benefits 
and  costs  of  a  Federal  restriction 
providing  that  animal  rabies  vaccines  be 
distributed  and  used  only  by  or  und^ 


the  direct  supervision  of  a  licensed 
veterinarian. 

In  order  to  obtain  a  better 
understanding  of  the  benefits  versus  the 
costs  of  such  a  Federal  restriction, 
specific  comments,  projections,  or  data 
are  reouested  on  the  following  issues; 

1.  The  rate  of  va{x;ine  misuse  and 
failure  when  vaccine  is  administered  by 
nonveterinarians  versus  veterinarians; 

2.  the  projected  cost  versus  benefits 
(e.g.  decreased  incident*  of  animal 
rabies,  better  recordkeeping,  or  fewer 
human  rabies  prophylaxes  being  sought) 
of  a  regulatory  requirement  that  animal 
rabies  vaccines  be  distributed  and  used 
only  by  or  under  the  direct  supervision 
of  a  licensed  veterinarian,  based  on  the 
experience  of  States  that  have  passed 
such  legislation: 

3.  the  number  of  persons  seeking  post- 
exposure rabies  prophylaxis  in 
situations  in  which  a  current  animal 
vaccination  could  not  be  confirmed  by 

a  veterinarian; 

4.  information  indicating  that  9R.4 
percent  ofthe  25,000,000  doses  of 
animal  rabies  vaccines  that  are 
distributed  in  the  United  States  each 
year  are  sold  directly  to  licensed 
veterinarians  only; 

5.  the  number  of  doses,  if  any!  of 
animal  rabies  vaccine  that  are 
distributed  or  sold  to  nonveterinarians 
for  administration  by  nonveterirwrians 
that  are  not  under  the  su(>ervision  of  a 
veterinarian; 

6.  the  impact  of  a  Federal  restriction 
concerning  the  thstribution  and  use  of 
animal  rabies  vaccines  by  or  under  the 
direct  supervision  of  a  licensed 
veterinarian  on  metropolitan  animal 
shelters  and  other  organizations  that 
currently  vaccinate  their  own  animals; 

7.  the  availability  of  low-cost  rabies 
clinics  nationwide  and  particularly  in 
rural  areas  to  accommodate  those 
individuals  Who  currently  vaccinate 
their  own  animals  because  of  cost; 

8.  the  effect,  if  any,  of  such  a  Federal 
rabies  restriction  on  animal  rabies 
vaccines  on  the  number  of  animals  that 
are  vaccinated  based  on  the  experienc:e 
of  States  that  have  passed  such 
restrictions;  and 

9.  the  impact,  if  any,  on  the  number 
of  companion  animals  versus  farm 
animals  that  are  vaccinated,  of  such  a 
Federal  restriction  on  animal  rabies 
vaccines;  and 

10.  less  restrictive,  alternative 
approaches  to  animal  rabies  control 
such  as  a  Federal  requirement  that 
distribution  of  animal  rabies  vaccines  be 
restricted  to  licensed  veterinarians  only; 
or  that  distribution  and  use  of  animal 
rabies  vaccines  be  by  or  under  the 
direction  ofa  licensed  veterinarian  only, 
or  other  options. 
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Factual  data  supported  by  verifiable 
sources  (published  reports  in  p>eer- 
reviewed  journals,  university-sponsored 
studies,  objective  scientific  data,  etc.) 
will  be  given  greater  weight  by  the 
Agency  than  anecdotal  information  in 
arriving  at  its  decision  whether  or  not  to 
proceed  with  a  proposed  rulemaking. 
Any  projections  provided  to  APHIS 
should  indicate  data  sources  and  the 
assumptions  made  in  reaching  whatever 
conclusions  obtained. 

For  those  questions  for  which  data  are 
not  available,  APHIS  also  requests 
comments  on  the  most  cost-effective 
means  to  obtain  such  data. 

References 

Many  of  the  factual  statements  in  this 
notice  are  based  on  the  following  references; 

1.  Eng.  T.R.,  D.B.  Fishbein,  and  the 
National  Study  Group  on  Rabies,  J.  Amer. 
Vet.  Med.  Assoc.  197:  201-209,  (1990). 

2.  Reid-Sanden.  J.B.  Dobbins,  J.S.  Smith, 
and  D.B.  Fishbein,  J.  Amer.  Vet.  Med.  Assoc. 
197.  1571-1583,  (1990). 

Public  Participation 

Interested  parties  are  invited  to 
submit  comments  on  these  and  other 
pertinent  issues  related  to  the  need  for 
a  Federal  restriction  that  animal  rabies 
vaccines  be  distributed  and  used  only 
by  or  under  the  direct  super\'ision  of  a 
licensed  veterinarian.  Written 
comments  should  be  submitted  within 
the  90-day  comment  period  specified  in 
this  notice  under  the  section  entitled 
"DATES"  to  the  person  listed  under  the 
section  entitled  "ADDRESSES".  All 
comments  received  on  or  before  the 
close  of  the  comment.period  will  be 
considered  in  determining  the 
appropriate  course  of  action. 

Authority:  21  U.S.C.  151-159:  7  CFR  2.17. 
2.51,  and  371.2(d). 

Done  in  Washington.  DC,  this  3rd  day  of 
October  1994. 

Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  94-24781  Filed  10-5-94;  8:45am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

(Summary  Notice  No.  PE-94-35] 

Petition  for  Waiver;  Summary  of 
Petition  Received 

AGENCfY:  Federal  Aviation    . 
Administration  (FAA),  DOT. 
ACnOM:  Notice  of  petitions  for  waiver 
received. 
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i  UMMARY:  This  notice  contains 

£  Limmaries  of  certain  petitions 

r  »questing  a  waiver  from  the  interim 

compliance  date  requirement  of  14  CFR 

dart  91.  §  91.865(b)(1)  and  (d)(1). 

i  equesting  a  waiver  is  allowed  through 

^  91.871.  The  pur^se  of  this  notice  is 

t  >  improve  the  public's  awareness  of, 

a  nd  participation  in,  this  aspect  of 

F  AA's  regulatory  activities.  Neither 

f  ublication  of  this  notice  nor  the 

i  iclusion  or  omission  of  information  in 

tlie  summary  is  intended  to  affect  the 

ijal  status  of  any  petition  or  its  final 
sposition. 
iTES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
ijumber  involved  and  must  be  received 
November  4, 1994. 

ADDRESSES:  Send  comments  on  any 
I  etition  in  triplicate  to:  Federal 
/  viation  Administration,  Office  of  the 
qhief  Counsel,  Attn:  Rules  Docket  No. 
800  Independence 


venue,  SW.,  Washington.  DC  20591. 

The  petition,  any  comments  received, 
ahd  a  copy  of  any  final  disposition  are 
f  led  in  the  assigned  regulatory  docket 
a  nd  are  available  for  examination  in  the 
f  ules  Docket  (AGC-200),  room  915G. 
I AA  Headquarters  Building  (FOB  lOA), 
i  OO  Independence  Ave.,  SW., 
\  /ashington,  D.C.  20591;  telephone 
( !02)  267-3132. 

F  OR  FURTHER  INFORMATION  CONTACT:  Ms. 
J  sanne  Trapani.  Office  of  Rulemaking 
( \RM-1).  Federal  Aviation 
>  dministration,  800  Independence 
i  venue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-7624. 

Issued  in  Washington.  D.C.  on  September 
^.  1994. 

I  onald  P.  Byrne, 

/  ssistant  Chief  Counsel  for  Regulations. 

I  etitions  for  Waiver 

Z'ocJtetAto.  27869 

/  ttitioner:  Millon  Air.  Inc. 

/  egulatiohs  Affected:  14  CFR 
91.865(b)(1)  and  (d)(1) 

/  ^ascription  of  Waiver  Sought:  To  allow 
Millon  Air,  Inc.,  to  operate  after 
December  31, 1994,  without  meeting 
the  interim  compliance  date  for  fleet 
transition  to  Stage  3  aircraft. 

■R  Doc.  94-24697  Filed  10-5-94;  8:45  am] 

B  LUNO  CODE  4910-13-M 


UMI 


1  4  CFR  Chapter  I 

[  kummary  Notice  No.  PE-04-36]  7 

I  etition  for  Waiver;  Summary  of 
■etition  Received 

t  GENCY:  Federal  Aviation 
J  dministration  (FAA),  DOT. 


ACTION:  Notice  of  petitions  for  waiver 
received. 

SUMMARY:  This  notice  contains        . 
summaries  of  certain  petitions 
requesting  a  waiver  from  the  interim 
compliance  date  requirement  of  14  CFR 
part  91,  §§  91.855  and  91.867. 
Requesting  a  waiver  is  allowed  through 
§91.871.  The  purposepf  this  notice  is 
to  improve  the  public's  awareness  of, 
and  participation  in,  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
October  25, 1994. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket  No. 

.800  Independence 

Avenue.  SW..  Washington,  D.C.  20591. 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  9150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave..  SW.. 
Washington.  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW,  Washington,  DC  20591; 
telephone  (202)  267-7624. 

Issued  in  Washington,  D.C.  on  September 
27. 1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Waiver 

Docket  No.:  27894 

Petitioner:  Airtrain  Corporation 

Regulations  Affected:  14  CFR  91.855 
and  91.867 

Description  of  Waiver  Sought:  To  allow 
Airtrain  Corporation  to  acquire  Stage 
2  aircraft  to  commence  operations, 
and  to  allow  operation  of  the  aircraft 
after  December  31, 1994,  without 
meeting  the  interim  compliance  date 
for  fleet  transition  to  Stage  3  aircraft. 

Docket  No.:  27898 

Petitioner:  Fine  Airlines,  Inc. 

Regulations  Affected:  14  CFR  91.867 

Description  of  Waiver  Sought:  To  allow 
Fine  Airlines,  Inc.,  to  operate  after 
December  31, 1994,  without  the 
required  number  of  State  3  aircraft  in 
its  fleet.  •> 


Docket  No.:  27899 

Petitioner:  AirTran  Airways.  Inc. 

Regulations  Affected:  14  CFR  91.867 

Description  of  Waiver  Sought:  To  allow 
AirTran  Airways,  Inc.,  to  waive  the 
interim  compliance  date  for  fleet 
transition  to  Stage  3  aircraft  so  it  can 
operate  its  fleet  meeting  only  Stage  2 
noise  requirements  until  June  30, 
1995. 

(FR  Doc.  94-24698  Filed  10-5-94:  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ACE-16] 

Proposed  Establishment  of  Class  E 
Airspace;  Monticeilo,  MO 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establishes  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
within  a  6.3  mile  radius  of  the  Lewis 
County  Regional  airport,  Monticeilo,  . 
MO.  A  standard  instalment  approach 
procedure  (SLAP)  has  been  recently 
developed  at  Lewis  County  Regional 
Airport,  utilizing  the  Quincy,  MO.  VHF 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VORTAC)  as  a 
navigational  aid.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
Class  E  airspace  for  instrument  flight 
rules  (IFR)  operators  executing  the 
recently  established  SIAP. 
DATES:  Comments  must  be  received  on 
or  before  November  14, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Manager, 
System  Management  Branch,  ACE-530, 
Federal  Aviation  Administration, 
Docket  No.  94-ACE-16,  601  East  12th 
Street.  Kansas  City,  Missouri  64106.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Regional  office  at  the  same 
address.  An  informal  docket  may  also  be 
exd^ined  during  normal  business  hours 
in  the  Office  of  the  Manager.  System 
Management  Branch.  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Rajnuond,  Airspace 
Specialist,  System  Management  Branch, 
ACE-530b,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
number:  (816)  426-7289. 

SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ACE-16."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closmg  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  General 
Council,  at  601  East  12th  Street,  Kansas 
City,  Missouri,  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket". 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking' (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch ,  Air  Traffic 
Division,  601  East  12th  Street,  Kansas 
City.  Missouri,  64106.  Communications 
must  identify  the  number  of  this  NFRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A.  which  describe  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  &t)m  700  feet  above  the  surface 
at  Monticeilo,  MO.  A  SL\P  based  on  the 
Quincy  VORTAC  has  been  established. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  VOR/DME 
SlAp  at  Lewis  County  Regional  Airport. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extend  upward 
from  700  feet  or  more  above  the  surface 


of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9B,  dated  July 
18, 1994  and  effective  September  16, 
1994,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teclmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulaton,- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authorit>-:  49  U.S.C.  app.  1348(8).  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extend  upward  from  700  feet  or  more  nlibve 
the  surface  of  the  earth. 


ACE  MO  E5  Monticeilo,  MO  (New] 

Lewis  County  Regional  Airport,  MO 
(Let.  40°0779"  N,  long.  91''1674"  \V,» 

Quincv  VORTAC 
(Lat.'  39°50'88 "  N,  Long  9V16' 
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That  oinpeoe  extending  upward  from  700 
feet  above  me  turboe  within  a  6.3-m)le 
radius  of  the  Lewns  Coimty  Regional  Airport 

Issued  in  Kansas  Qty,  Missouri,  on 
September  6. 1994. 
Qarence  E.  Newbern, 

Managur,  Air  Traffic  Division,  Central  Region. 
IFR  Doc  94-24695  Filed  10-5-94:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Retoast  No.  34-34753;  File  No.  87-28-84] 

RiN  3235-AQ21 

Customer  Limit  Orders 

AGENCY:  Securities  and  Exchange 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Securities  and  Exchange 
Conamission  proposes  a  rule  setting 
standards  for  market  makers  in  handling 
customer  limit  orders  in  NASDAQ 
National  Market  System  securities.  The 
rule  would  prohibit  a  market  maker 
from' trading  for  its  own  account, 
directly, 'br  indirectly,  at  a  price  at 
which  the  market  maker  could  execute 
a  customer  limit  order  it  is  holding, 
without  executing  the  customer's  limit 
order  at  the  limit  price  or  a  price  more 
favorable  to  the  customer  under  the 
specific  terms  and  conditions  by  which 
the  order  is  accepted  by  the  market 
maker. 

DATES:  Comments  should  be  submitted 
on  or  before  December  5, 1994. 
ADDRESSES:  Interested  persons  should 
submit  three  copies  of  their  written 
data,  views  and  opinions  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549,  and  should 
refer  to  File  No.  S7-28-94.  All 
submissions  will  be  made  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Room  1024, 450  Fifth  Street,  N.VV.. 
Vyashington  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  C.  Kursman,  (202)  942-3197. 
Attorney,  Office  of  Market  Supervision. 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
Mail  Stop  5-1, 450  Fifth  Street,  N.W., 
Washington.  D.C  20549. 

SUPPLEMENTARY  MFORMATION: 

I.  Introduction  and  Background 

The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
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to  lay  is  proposing  a  rule  (17  CFR 
24  D.15c5-1)  to  prohibit  market  makers 
in  NASDAQ  National  Market  System 
("  'JASDAQ/NMS")  securities  from 
trading  ahead  of  customer  orders  that 
they  are  holding  at  the  same  or  better 
pr  ce.  The  Commission  is  proposing  to 
ch  mge  existing  practices  because  it   g 
be  ieves  this  will  enhance  broker-deafer 
CO  mpetition.  promote  efficient  pricing 
of  securities,  £acilitate  best  execution  of 
cu  stomer  orders  and  better  reflect 
in  /estor  expectations  in  the  NASDAQ/ 
N  AS  market.  The  growth  of  the 
N  VSDAQ  market  and  the  concomitant 
visibility  of  and  investor  interest  in  its 
ccanpanies  has  changed  investors' 
e^fpectations. 

designing  the  proposed  rule,  the 

mmission  has  b«en  mindful  of  the 
s[iecial  role  of  NASDAQ  mafket  makers 
in  discovering  prices  and  providing 
li(  uidity  in  NASDAQ/NMS  stocks.  The 
pi  3posal  seeks  comment  on  specific 
tn  iding  standards  that  would  govern 
in  dividual  market  makers.  The 
pi  oposed  rule  is  intended  to  have  the 
ei  ect  of  giving  priority  to  orders  that 
in  prove  the  market  (i.e.,  narrow  the  bid- 
as  (  spread)  being  made  by  a  specific 
m  irket  maker. 

Generally,  an  order  to  buy  or  sell  a 
sc  curity  at  a  specified  price  ("limit 
01  der")  is  first  received  by  the 
CI  stomer's  broker,  who  either  routes  the 
01  der  to  an  affiliated  or  non-affiliated 
m  arket  maker  for  execution  or,  if  the 
fi  m  is  itself  a  market  maker  in  the 
s(  curity,  to  the  firm's  market  making 
di  isk.  The  combination  of  limit  order 
e;  ecution  and  market  maker  functions 
a  n  lead  to  the  market  maker  competing 
vk  ith  a  customer  for  executions.  While 
tl  e  past  few  years  have  seen  several 
p  )sitive  efforts  at  improving  limit  order 
h  indling  practices  in  the  NASDAQ 
n  arket,  the  Commission  believes  that  it 
s  lould  consider  a  limit  order  priority 
n  le  to  ensure  protection  for  all 
c  istomer  orders  in  this  market. 

The  priority  accorded  a  customer 
li  nit  order  today  is  difierent  depending 
0  1  the  structure  of  the  marketplace  of 
e  ^ecution.  The  rules  of  national 
Si  icurities  exchanges  generally  require 
s  tecialists  and  other  market 
p  x>fessionals  to  yield  to  a  customer's 
li  mit  order;  the  specialist  cannot  trade 
f(  r  its  own  account  at  prices  equal  to  or 
b  itter  than  the  limit  order  until  the  limit 
0  -der  is  executed.'  The  rules  of  the 


■  See.  e.g..  New  York  Stock  Exchange  ("NYSE") 
R|ile  92.  2  NYSE  Gui<k  (CCH)  1 2092.  The  priority 

les  of  the  New  York  Stock  Exchange  do  permit 
a  I  exception  to  this  general  principle  for  pre- 
a  ranged  crosses  of  25,000  shares  or  more.  Such  a 
o  OSS  may  be  executed  on  the  floor  without 
ii  teracting  with  pt«-«xisting  limit  order*  at  the 
SI  me  price.  A  proexi.^ing  limit  order,  however,  may 


National  Association  of  Securities 
Dealers  ("NASD")  similarly  prohibit 
third  market  makers  (over-the-counter 
market  makers  in  listed  seciuities)  from 
trading  ahead  of  customer  limit  orders 
in  the  third  market.^ 

In  1988,  the  Commission  addressed 
the  issue  of  customer  limit  order 
protection  in  the  NASDAQ  market.^  In 
the  Manning  decision,  the  Commission 
affirmed,  based  on  principles  of  agency 
law,  an  NASD  determination  that  it  is 
inconsistent  with  just  and  equitable 
principles  of  trade  for  a  maiket  maker  to 
trade  ahead  of  a  customer  limit  order 
unless  the  customer  is  first  informed  of 
the  firm's  limit  order  policy.  As  a  result 
of  the  Manning  decision,  the  NASD 
filed  a  proposed  rule  change  with  the 
Commission  stating  that  a  member  firm 
will  not  be  deemed  to  have  violated 
NASD  Rules  of  Fair  Practice  if  it 
provides  customers  with  a  statement 
setting  forth  the  circumstances  in  which 
the  member  firm  accepts  limit  orders 
and  the  policies  and  procedures  that  the 
firm  follows  in  handling  these  orders.'* 

In  July.  1993,  the  NASD  Board  of 
Governors  reviewed  the  handling  of 
limit  orders  in  NASDAQ  securities  and 
concluded  that  "the  continuation  of  the 
disclosure  exception  appeared 
inappropriate."  '  The  NASD  solicited 
member  comment  on  eliminating  the 
disclosure  "safe-harbor"  approach  for 
members  trading  ahead  of  customer 
limit-orders  and  the  effect  a  rule 
prohibiting  trading  ahead  might  have  on 
integrated  broker-dealers,  on  limit 
orders  received  from  other  firms,  and  on 
market  liquidity.' 

After  full  consideration  of  the 
concerns  articulated  in  the  comment 
process,  the  NASD  %vithdrew  its  rule 
filing  proposing  the  disclosure  safe 
harbor  approach.''  and  submitted  a 


interact  with  the  buyer  or  seller  in  the  cross  if  it 
provides  a  price  that  is  better  than  the  proposed 
cross  price.  See  Securities  Exchange  Act  Release 
No.  31343  (October  21. 1992).  57  FR  48645  (October 
•  27. 1992). 

3  NASD  Bylaws.  Schedule  G.  Section  4(0,  NASD 
Manual  (CX^)  1 1921.  Third  market  dealers  account 
for  more  than  9%  of  listed  stock  trades. 

'  See  In  re  E.P.  Hutton  ft  Co.  (the  so<alled 
"Manning  decision").  Securities  Exchange  Act 
Release  No.  25887  Uuly  6. 1988),  41  SEC  Doc  473, 
appeal  Rled.  Hutton  ft  Co.  Inc.  v.  SEC.  Dec  No.  8a- 
1649  (D.C  Clr.  Sept.  2. 1988).  (Stipulation  of 
Dismissal  Filed.  Jan.  11. 1989). 

*  Securities  Exchange  Act  Release  No.  26824  (Mav 
15. 1989).  54  FS  22046  (May  22, 1989).  The 
proposal  included  model  disclosure  language  to  be 
used  by  firms  whose  policy  is  not  to  grant  priority 
to  customer  limit  orders  over  the  member's  own 
proprietary  trading. 

3  See  File  No.  SR-NASD-93-58.  p.6. 

"See  NASD  Notice  to  Members  93-49  ()ulv  23. 
1993). 

'  See  Letter  from  Robert  E.  Aber,  Vice  President 
and  General  Coansel,  NASD,  to  Selwyn  Notelovitz. 
Braixth  Chief,  Ovcr-the-Counter  Regulation. 


proposed  Interpretation  to  its  Rules  of 
Fair  Practice,  prohibiting  member  firms 
from  trading  ahead  of  their  customers' 
limit  orders  in  their  market  making 
capacity.*  The  Division  of  Market 
Regulation's  Market  2000  study 
examined  this  practice  and 
recommended  that  a  ban  apply  to 
trading  ahead  of  all  customer  limit 
orders,  not  just  those  of  a  firm's  own 
customer.'  The  study  noted  that  the 
adverse  effects  of  trading  ahead  exist 
whether  the  customer's  order  is  handled 
by  the  customer's  firm  or  by  another 
market  maker.'" 

The  Commission  approved  the  NASD 
Interpretation  on  June  29, 1994,  but 
expressed  concern  that  the  prohibition 
did  not  extend  to  trading  ahead  of  limit 
orders  of  other  firms'  customers  that 
have  been  sent  to  the  market  maker  for 
execution."  The  NASD  also  convened  a 
special  task  force  to  study  the  potential 
effect  of  expanded  limit  order  protection 
on  market  liquidity  and  market  maker 
capital  commitment  and  to  report  back 
to  the  Board  in  September.  The 
Commission  stated  that  while  such  a 
study  could  be  helpful  to  a  future 
consideration  of  this  issue,  the 
Commission  believed  that  member-to- 
member  trades  raise  significant 
concerns  that  should  be  addressed  and. 
if  necessary,  the  Commission  would 
consider  instituting  its  own  rulemaking 
proceeding  for  that  purpose." 

The  task  force  has  now  submitted  its 
report  to  the  NASD  Board  of  Directors 
and  the  Board  has  proposed  for  member 
comment  market  maker  standards  that 
would  restrict  market'makers  from 
trading  ahead  of  certain  member-to- 
member  trades,  keyed  in  part  on  the  size 
of  the  customer  limit  order. '^  Under  the 
NASD  proposal,  market  makers  would 
be  prohibited  from  trading  at  prices 
equal  to  or  better  than  the  price  of  a 
customer  limit  order  they  hold  if  the 
size  of  that  order  was  1,000  shares  or 
less  and  from  trading  at  prices  better 
than  a  customer's  limit  order  if  the  size 
of  that  order  was  greater  than  1,000 
shares. 


Division  of  Market  Regulation.  SEC  (October  13. 
1993). 

'Securities  Exchange  Act  Release  No.  33697 
(March  1, 1994).  59  FR  10842  (March  8, 1994). 

"Division  of  Market  Regulation,  SEC,  Market 
2000:  An  Examination  of  Current  ftuity  Market 
Developments  ("Market  2000  Study"),  V-5  (1994). 

•Old.  ,  - 

"Securities  Exchange  Act  Release  No.  34279 
(June  29. 1994).  59  FR  34883  (July  7,  1994). 

"/rf.. 

"See  Special  NASD  Notice  to  Members  94-79 
(September  23. 1994). 

■■  Securities  Exchange  Act  Release  No.  34279 
(June  29, 1994),  59  FR  34883  (July  7, 1994). 
"Id. 


The  Commission  believes  that  the 
NASD's  proposal  is  an  instructive  step 
and  will  provide  useful  comment  from 
the  member  firm  community.  The 
Commission,  however,  believes  that 
comment  from  the  broader  constituency 
of  the  investing  public  and  other  non- 
NASD  members  will  be  critical  in 
formulating  adequate  limit  order 
protection  for  the  NASDAQ  market.  In 
addition,  the  Commission  believes  that 
alternatives  which  provide  more 
extensive  limit  order  protection  for 
public  customers  also  should  be  the 
subject  of  public  comment  Therefore, 
the  Commission  has  determined  to 
propose  its  own  rule.  Publication  of  the 
proposal  will  complement  the  efforts  of 
the  NASD  and  enable  the  Commission 
to  act  on  its  own  initiative  if  it  deems 
such  action  appropriate. 

II.  Discussion 

The  Commission  proposes  to  adopt 
Rule  I5c5-1  pursuant  to  Section 
15(c)(5)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act"),'«  among 
other  provisions.''  Section  15(c)(5) 
grants  the  Commission  authority  over 
dealers  acting  in  the  capacity  of  market 
makers  by  permitting  the  Commission  to 
impose  standards  with  respect  to 
dealing  as  the  Commission,  by  rule, 
shall  prescribe  as  necessary  or 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors,  to 
maintain  fair  and  orderly  markets,  or  to 
-►remove  impediments  to  and  perfect  the 
mechanism  of  a  national  market 
system.'* 

The  legislative  history  of  the 
Securities  Acts  Amendments  of  1975, 
under  which  Section  15(c)(5)  was 
adopted,  endorsed  priority  for  customer 
limit  orders  in  national  market  system 
securities  and  stated  that  the 
Commission  should  have  discretion  to 
achieve  this  protection.  Congress  noted 
that  for  suitable  securities,  every  effort 
should  be  made  to  ensure  that  public 
investors  in  these  securities  would 
receive  the  benefits  and  protections  that 
would  result  from  the  placing  of  public 
orders  ahead  of  dealers'  orders  in 
determining  the  sequence  in  which 
orders  entering  the  market  are 
executed.'"' 

NASDAQ  has  evolved  from  a  market 
of  thinly  traded  companies  in  1975  to 
one  that  today  accounts  for  42%  of 
share  volume  and  29.2%  of  dollar 


'■•Section  15(c)(5).  15  U.S.C  78o. 
"Section  11A,  15  U.S.C.  78k-l:  Section  23. 15 
U.S.C  78w. 

'*See  Exchange  Act  Section  iSlcMS),  supra  note 
14. 

"S.  Rep.  No.  75, 94th  Cong.,  1st  Sess.  16  (1975) 
("Senate  Report"). 


volume  in  the  U.S.  equity  markets.'* 
During  that  time,  the  Commission, 
together  vdth  the  NASD,  has  attempted 
to  implement  rules  that  reflect  increased 
investor  interest  in  this  market.  The 
events  which  gave  rise  to  the  Manning 
case  date  back  to  1984  and  the 
Commission  has  been  pressing  for 
improved  limit  order  priority  since 
then. 

In  its  order  approving  the  recent 
NASD  Interpretation,  the  Commission 
indicated  that  a  further  (Commission 
rule  might  be  necessary  to  ensure 
protection  for  all  public  limit  orders  in 
NASDAQ/NTwIS  securities,  should  the 
NASD  fail  to  do  so.  The  NASD's 
Interpretation  prevents  a  market  maker 
from  trading  ahead  of  its  own 
customers'  limit  orders,  but  does  not 
prevent  the  same  market  maker  from 
trading  ahead  of  the  limit  orders  of  other 
firms'  customers  that  are  sent  to  the 
market  maker  for  execution.''  The 
Commission  believes  that  it  is 
reasonable  for  customers  to  expect  that 
the  quality  of  the  execution  received 
will  not  vary  from  trade  to  trade.  Under 
current  NASD  rules,  the  quality  of  the 
execution  received  could  vary 
de;>ending  on  whether  the  customer's 
firm  or  an  affiliate  makes  a  market  in  a 
security  or  whether  that  firm  sends  the 
order  to  another  market  maker  for 
execution.  Customers  choose  their 
brokers  for  a  variety  of  reasons, 
including  cost  and  integrity;  whether 
ihe  broker  also  makes  a  market  in  a 
security  in  which  the  customer  may  be 
interested  should  not  affect  the  quality 
of  the  execution. 

The  Commission  agrees  with  the 
conclusion  of  the  Division  of  Market 
Regulation's  Market  2000  Study  that  the 
adverse  effects  of  trading  ahead  exist 
whether  the  customer's  order  is  handled 
by  the  customer's  firm  or  by  another 
market  maker.^  Rule  15c5-l  would 
apply  to  customer  limit  orders, 
regardless  of  where  the  order  is 
ultimately  routed  for  execution. 

The  Commission  believes  that  the 
principles  of  investor  protection  and 
market  integrity  would  be  advanced  by 
a  Hmit  order  priority  rule.  The  lack  of 
limit  order  protection  results  in  inferior 
executions  for  customers  and  adversely 
affects  the  price  discovery  process  for 
these  securities.^' 

By  providing  a  customer's  limit  order 
priority  over  the  market  maker's 
proprietary  trading,  more  trade  volume 
will  be  available  to  be  matched  with  the 
^  customer's  order,  resulting  in  quicker 


■"  See  supra  note  9.  at  9. 
"Seesupro  note  11. 
"See  suprti  note  9.  at  V-8. 
"/d.atV-7. 
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and  more  frequent  executions  for  limit 
order  customers.  In  the  past,  customers 
may  have  refrained  from  placing  limit 
orders  because  of  the  uncertainty  of  and 
difficulty  in  obtaining  an  execution  at  a 
price  between  the  spread.  A  customer 
limit  order  rule  will  encourage  dealers 
that  accept  customer  limit  orders  to 
execute  them  in  a  timely  fashion  so  that 
they  may  resume  their  proprietary 
trading  activities.  With  the 
improvement  in  the  quality  of  these 
executions,  investors  will  have  greater 
confidence  in  this  market  and  trade 
volume  from  retail  investors  could 
increase.^ 

In  addition,  customer  limit  order 
priority  would  improve  the  price 
discovery  process  in  NASDAQ/NMS 
securities.  Limit  orders  aid  price 
discovery  by  adding  liquidity  to  the 
market  and  by  tightening  the  effective 
spread  between  the  bid  and  ask  price  of 
a  security,  even  though  these  limit 
orders  would  not  be  displayed  in  the 
market  maker's  quote.  The  practice  of 
not  executing  a  limit  order  until  the 
inside  quotation  price  reaches  the 
customer's  limit  order  price  also 
impedes  the  price  discovery  process  by 
preventing  those  orders  from  interacting 
with  other  orders.  More  expeditious 
handling  of  customer  limit  orders  under 
the  proposed  rule  could  provide 
investors  with  a  more  accurate 
indication  of  the  buy  and  sell  interest  at 
a  given  moment." 

One  of  the  problems  with  not  giving 
customer  hmit  orders  priority  is  the  cost 
to  public  customers  in  terms  of  inferior 
or  missed  executions  for  limit  orders.  It 
is  currently  impossible  for  customers  to 
monitor  these  costs.  The  ability  of  a 
customer  to  monitor  the  cost  of  the 
transaction  and  choose  a  broker-dealer 
on  that  basis  imposes  a  competitive 
discipline  on  the  market  maker  to 
achieve  the  best  possible  execution  for 
the  customer  or  risk  losing  the  business. 
Unlike  institutional  clients  who  are  in  a 
better  position  to  negotiate  their  own 
protection  with  market  makers,  public 
customers  have  less  viable  alternatives 
in  determining  where  their  orders  are 
ultimately  sent  for  execution.  Under 
these  circumstances,  market  makers  lack 
the  same  incentive  to  provide  superior 
executions  to  public  customers. 

Market  makers  who  opp>ose  a 
comprehensive  rule  mandating  limit 
order  priority  for  customers  do  so  in 
part  on  the  ground  that  such  a  rule 
would  reduce  their  return  from  market 
making.24  Market  makers  are,  of  course. 


>*See  letter  bom  Frank  Masi.  President. 
Securities  Traders  Association  of  New  York 


entitled  to  earn  a  profit  from  their 
service;  A  limit  order  rule  could  force 
mvket  makers  to  recoup  the  cost  of  the 

iction  in  ways  more  apparent  to 
thd  customer,  such  as  by  charging  a 
commission  for  handling  the  limit 
or(  ler.  The  Commission  requests 
CO  nment  in  the  form  of  specific  data 
re(  arding  the  potential  consequences  of 
the  proposed  rule  for  market  liquidity 
and  market  maker  capital  commitment. 

Description  of  the  Proposed  Rule 

.imit  order  protection  in  the 
.SDAQ  market  is  now  required  only 
Irms  that  execute  their  own 
cu  itomers'  limit  orders.  Market  makers 
sti  1  may  trade  ahead  of  the  limit  orders 
en  ered  by  customers  of  other  firms  that 
ar4  sent  to  them  for  execution.  Proposed 
Ri^e  15c5-l  would  provide  limit  order 
protection  to  all  customers  in  NASDAQ/ 
NljlS  securities,  regardless  of  where  the 
Offer  is  ultimately  sent  for  execution. 

A.  Geaeral  Prohibition  on  Trading 
Ai  ead 

'aragraph  (a)  of  the  proposed  rule 
es  ablishes  the  general  prohibition  on 
tn  ding  ahead  of  limit  orders:  a  market 
mi  ker  shall  not  effect  a  transaction 
in  'olving  a  covered  security  for  its  own 
ao  :ount,  directly  or  indirectly,  at  a  price 
at  ivhich  the  market  maker  could 
ex  icute  a  customer  limit  order  it  is 
he  ding  without  executing  the  customer 
lir  lit  order  at  the  limit  price  or  a  price 
mi  (re  favorable  to  the  customer,  under 
th  » specific  terms  and  conditions  by 
w  iich  the  order  was  accepted  by  the 
mi  rket  maker. 

The  rule  applies  once  a  market  maker 
ha  5  accepted  a  customer  limit  order  for 
ex  }cution.25  The  rule  applies  to  all 
mi  irket  makers,  whether  they  are 
ha  [idling  orders  for  their  firm's  cUents 
or  orders  sent  from  another  firm. 
Fi  lally,  the  rule  applies  to  all  accoimts 
of  the  market  maker  in  which  the 
m  irket  maker  or  any  person  associated 
w  th  the  market  maker  is  directly  or 
in  iirectly  interested. 

The  application  of  the  rule  can  best  be 
ill  istrated  through  the  following 
ex  imple.  Firm  A  is  a  retail  brokerage 
fii  m.  Firm  B  is  a  market  making  firm 
w  th  no  customers  of  its  own.  Firm  C  is 
an  integrated  firm  with  both  brokerage 
ar  tl  market  making  imits.  The  present 
N,  LSD  Interpretation  applies  only  to 
or  lers  received  and  executed  internally 
bj  firm  C^  The  proposed  rule  would 


UMI 


["i  TANY").  to  Jonathan  G.  Kalz.  Secretary.  SEC 
(M^rch  29, 1994). 

NASD  rules  do  not  require  a  market  maker  to 
ac^pt  a  customer  limit  order. 

•  'The  Interpretation  also  applies  to  firm  A  if  it 
foi  wards  limit  orders  to  an  afiiliated  Tirm  [e.g.,  Firm 
D.  I  firm  that  it  controls)  for  execution. 


cover  these  orders  as  well  as  orders  sent 
from  firm  A  to  firm  B  or  C,  and  orders 
sent  frvim  firm  C  to  firm  B. 

For  instance,  firm  A  may  send  firm  B 
a  customer  limit  order  to  buy  1,000 
shares  of  stock  at  $20  V4.  Firm  B.  a 
market  maker  in  that  security,  is  quoting 
a  bid  of  $20  and  an  offer  of  $20*/t. 
Under  the  proposed  rule,  a  purchase  of 
a  certain  number  of  shares  by  firm  B  at 
$20  V4  or  lower  would  trigger  an 
obligation  to  fill  the  same  number  of 
shares  in  the  customer's  order  at  $20V4. 
A  failure  to  execute  the  customer's  limit 
order  either  before  or  immediately  after 
the  market  maker's  purchase  would 
constitute  a  violation  of  the  rule.  The 
Commission  is  requesting  comment  on 
whether  it  should  exclude  from  the 
protection  of  the  rule  limit  orders  to  buy 
at  the  bid  or  limit  orders  to  sell  at  the 
offer. 

B.  "Covered  Security" 

The  rule  would  apply  to  NASDAQ 
securities  Ihat  have  been  designated 
National  Market  System  securities.  A 
NASDAQ  security  is  a  registered  equity 
security  for  which  quotation 
information  is  disseminated  in  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  system.  A 
NASDAQ  National  Market  System 
security  is  a  NASDAQ  security  as 
defined  above  for  which  transaction 
reports  are  required  to  be  made  on  a 
real-time  basis  pursuant  to  an  effective 
transaction  reporting  plan."  The 
Commission  requests  comments  on  the 
feasibility  of  extending  the  limit  order 
protection  measures  incorporated  herein 
to  other  NASDAQ  securities,  such  as 
NASDAQ  SmallCap  securities  and  over- 
the-counter  ("OTC")  Bulletin  Board- 
eligible  securities.^" 

C.  Definition  of  "Customer  Limit  Order" 

Paragraph  (c)(3)  of  the  proposed  rule 
defines  the  term  "limit  order"  as  an 
order  to  buy  or  sell  shares  of  a  security 
at  a  specified  price  or  other  price  more 
favorable  to  the  customer.  In  the 
example  above,  the  customer  placed  a 
li'h[iit  order  to  buy  1,000  shares  of  stock 

"  See  17  CFR  240.11Aa3-l. 

»  A  NASDAQ  SmallCap  security  is  one  which  (1) 
satisfies  all  applicable  requirements  for 
qualifiCfition  as  a  NASDAQ  security  and  is  not  a 
NASDAQ  National  Market  System  security;  (2)  is  a 
right  to  purchase  such  security:  or  (3)  is  a  warrant 
to  subscribe  to  such  security.  See  File  No.  SR- 
NASI>-94-48. 

\  Jhe  OTC  Bulletin  BfAtd  provides  an  electronic 
quotation  mediumftlr  subscribing  members  to 
reflect  market  maiing  interest  in  eligible  securities, 
which  are  genemlly  domestic  or  foreign  equity 
securities  or  American  Depository  Receipts  not 
listed  on  NASpAQ  or  the  New  York  or  American 
Stock  Exchai^es.  See  NASD  Over-the-Counter 
Bulletin  Board  Service  Rules,  §  3,  NASD  Manual 
(CXni)  12573. 


at  $20V4.  indicating  that  the  customer 
wishes  to  pay  no  more  than  $20.25  for 
the  security.  The  market  maker  may  fill 
the  order  at  a  lower  price,  but  not  at  a 
price  higher  than  the  limit  the  customer 
has  set. 

The  Commission  proposes  to  limit  the 
class  of  persons  who  would  be  protected 
by  the  rule  to  pubfic  customers  only.  To 
this  end,  the  term  "customer"  in 
paragraph  (c)(3)  is  defined  as  a  person 
who  is  not  a  registered  broker  or  dealer. 
Nevertheless,  because  customer  hmit 
orders  often  are  sent  to  a  market  maker 
by  a  broker  or  another  market  maker 
that  originally  received  the  order,  the 
definition  of  "customer"  would 
encompass  such  orders  as  customer 
orders  entitled  to  protection  under  the 
rule.  Orders  for  registered  brokers  or 
dealers  that  are  sent  to  a  market  maker 
by  another  broker  or  market  maker 
would  not  be  entitled  to  this  protection. 
The  Commission  requests  comment  on 
the  necessity  of  restricting  limit  order 
protection  to  customers  and  the 
effectiveness  of  the  definition  in 
carrying  out  that  purpose. 

D.  "Terms  and  Conditions" 

While  the  proposed  rule  does  not 
distinguish  institutional  bom  retail 
orders,  the  Commission  believes  that 
larger-sized  orders  may  qualify  for 
special  treatment.  The  language  of  the 
proposed  rule  that  would  allow  the 
parties  to  set  the  specific  terms  and 
conditions  for  acceptance  of  limit  orders 
is  intended  to  permit  market  makers  to 
employ  the  appropriate  strategy  in 
filling  a  larger  sized  order  without  being 
subjected  to  the  requirements  of  the 
proposed  ban. 

By  distinguishing  the  protection 
afforded  a  hmit  order  by  its  size  or 
dollar  value,  the  hile  would  recognize 
the  greater  significance  of  larger  size 
orders  to  market  makers  seeking  to 
establish  or  liquidate  a  position  and  the 
abiUty  of  larger  sized  customers  to 
negotiate  sf>ecific  order  handling 
procedures.  Market  makers  actively 
compete  foe:  customer  order  flow.  A 
customer  dealing  in  greater  size  or 
amount  generally  can  better  monitor  the 
maricet  for  the  security  and  negotiate 
alternative  execution  procedures  with 
another  market  maker. 2» 

The  Commission  preliminarily 
believes  that  larger  sized  orders  should 
be  distinguished  by  measurable 
characteristics  such  as  number  of  shares 
or  dollar  amount.  To  this  end,  comment 
is  requested  on  the  appropriate  level  of 
a  size  Umit,  i.e.  5.000  or  10,000  shares, 


'•There  are  an  average  of  1 1 .9  market  maken  for 
every  NASDAQ/NMS  security.  See  NASD,  1994 
NASDAQ  Pact  Book  and  Company  Directory  (1M4). 


and/or  a  dollar  value  Umit,  i.e.  $50,000, 
$100,000  or  $200,000.  that  would 
determine  market  maker  obligations 
with  respect  to  these  two  types  of  orders 
in  the  final  rule.  This  will  insure  that 
the  rule  ultimately  adopted  includes 
limit  order  protection  for  retail  investors 
while  maintaining  the  abiUty  of  market 
makers  to  negotiate  order  handling 
arrangements  with  their  institutional 
clients. 

E.  Exceptions 

The  rule  proposal  also  establishes 
exceptions  for  all-or-none  and  odd-lot 
orders  as  well  as  a  general  exemptive 
provision  [paragraph  (d)].  The  specific 
exceptions  to  the  rule  (paragraph  (b)l  are 
discussed  below.  The  Commission 
requests  comment  on  the  need  for  an 
all-or-none  or  odd-lot  order  exception 
and  a  general  exemptive  provision. 

Exception  for  All-or-None  Orders 

The  proposed  rule  includes  an 
exception  for  all-or-none  customer  limit 
orders  (paragraph  (b)(2)l.  An  all-or-none 
customer  hmit  order  is  defined  in 
paragraph  (c)(1)  as  one  that  carries  a 
condition  that  instructs  the  market 
maker  to  execute  all  of  the  shares  in  the 
order  only  if  it  can  be  done  all  at  once. 
The  purpose  of  this  exception  is  to 
prevent  delays  in  executing  other  orders 
that  a  market  maker  maybe  receiving  at 
the  time  the  market  maker  is  handling 
the  all-or-none  order.  In  the  example 
above,  the  customer's  limit  order  for 
1,000  shares  of  stock  could  be  filled  in 
several  separate  transactions.  With  an 
all-or-none  order,  a  market  maker  must 
execute  all  the  shares  of  the  order  in  a 
single  trade.  The  market  maker  may  not 
have  immediate  access  to  that  number 
of  shares.  In  the  meantime,  other  orders 
may  be  received  that  require  the  market . 
maker  to  purchase  shares  fit)m  other 
market  makers  or  their  customers. 
Without  this  exception,  the  market 
maker  would  not  be  able  to  buy  any 
stock  at  less  than  the  all-or-none  Umit 
order  price  and,  ultimately,  the 
execution  quality  of  other  customer 
orders  would  suffer.  Thus,  using  the 
above  example,  the  exception  would 
permit  a  market  maker  handling  an  all- 
or-none  order  to  purchase  shares  in  the 
security  for  its  own  account  at  $20  V4  or 
lower  without  filling  the  custcuner's 
Umit  order,  but  only  for  amounts 
smaller  than  the  1,000  shares  in  the  aU- 
or-none  order.  The  market  maker  could 
not,  however,  purchase  1,000  shares  or 
more  at  $20  V4  or  lower  for  its  own 
account  without  satisfying  the  customer 
limit  order. 


IV.  Initial  Regulatory  Flexibility 
Analjrsis 

The  Commission  has  prepared  an 
hiitial  Regulatory  FlexibiUty  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  proposed  Rule  15c5-l. 
The  IRFA  uses  certain  definitions  of 
small  entities  adopted  by  the 
Commission  for  purposes  of  the 
Regulatory  FlexibiUty  Act.  The  IRFA 
indicates  that  regulatory  action  is 
required  in  order  to  ensure  that  market 
makers  in  NASDAQ/NMS  securities 
adhere  to  certain  minimum  standards  of 
fair  treatment  of  customers.  Specifically, 
by  prohibiting  a  market  maker  from 
trading  ahead  of  a  customer  limit  order 
that  it  holds,  the  rule  would  improve 
the  quality  of  executions  for  customers 
and  the  price  discovery  process  in  the 
market  for  these  securities. 

In  1993,  there  were  492  active 
NASDAQ  market  makers.^o  Data  on  the 
number  of  market  makers  meeting  the 
definition  of  small  entity  that  make 
markets  in  NASDAQ/NMS  securities 
and  execute  customer  limit  orders  is 
unavailable.  The  Commission  is  unable 
to  quantify  reasonably  the  impact  that 
the  proposed  rule  would  have  on  small 
market  makers  or  small  issuers.  The 
Commission  does  not  beUeve  it  would 
be  practicable  to  exempt  small  market 
makers  from  the  proposed  rule  because 
to  do  so  would  be  inconsistent  with  the 
Commission's  statutory  mandate  to 
protect  investors. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  be  obtained  by 
contacting  Scott  C.  Kursman,  Attorney, 
Office  of  Market  Supervision,  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549 (202) 942-3197. 

V.  Effects  on  Competition 

Section  23(a)(2)  of  the  Exchange 
Act  31  requires  the  Commission,  in 
adopting  rules  under  the  Act,  to 
consider  any  anti-competitive  effects  of 
such  rules  and  to  balance  these  effects 
against  the  regulatory  benefits  gained  In 
furthering  the  purposes  of  the  Act.  As 
previously  noted,  comment  letters 
received  prior  to  the  adoption  of  the 
NASD  Interpretation  suggested  that 
such  a  rule  would  deny  market  makers 
an  opportunity  to  earn  a  profit  in  some 
situations.  If  true,  this  may  result  in  less 
market  maker  commitment  in  the 
NASDAQ/NMS  m^Aet  which  may  in 
turn  efiiact  competition  in  this  market. 
The  Commission  is  soliciting  comment 
on  the  effect  the  rule  may  have  on 


'"See*upmnote29. 
"  15  U.S.C  78w<a)(2). 
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market  maker  capital  commitment  and 
small  issuers. 

The  Commission  preliminarily  views 
Rule  15c5-l  as  causing  no  burden  on 
competition  unnecessary  or 
inappropriate  in  hirtherance  of  the 
purposes  of  the  Exchange  Act.  The 
Commission  believes  that  the  principles 
of  customer  protection  that  Congress 
envisioned  and  that  would  be  advanced 
by  this  rule  justify  the  burdens  that  the 
rule  will  impose  on  market  makers.  The 
Conmiission,  however,  requests 
comment  on  any  competitive  burdens 
that  might  result  from  adoption  of  the 
proposed  rule  described  in  this  release. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble,  part  240  of  Chapter  II  of  Title 
17  of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  240-QENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authoritr- 15  U.S.C.  77c.  77d.  77g.  77j, 
r77s,  77eee,  77ggg,  77nnn,  77sss.  77ttt.  78c. 
78d,  78i.  78j.  781.  78m.  78n,  78o.  78p.  788s. 
78w.  78x,  7811(d),  79q.  79t.  80a-20.  80a-23. 
80a-29.  80a-37.  80l>-3.  80b-4  and  80b-ll. 
unless  otherwise  noted. 
•         •         *         •         • 

2.  Section  240.15c5-l  is  added  to  read 
as  follows: 

§240.15c5-1.    Prohibition  on  Market 
Mak«rs  Trading  Ahead  of  Customer  Limit 
Orders. 

(a)  General  Prohibition — A  market' 
maker  shall  not  effect  a  transaction 
involving  a  covered  security  for  its  own 
account,  directly  or  indirectly,  at  a  price 
at  which  the  market  maker  could 
execute  a  customer  limit  order  it  is  ° 
holding  without  executing  the  customer 
limit  order  at  the  limit  price  or  a  price 
more  favorable  to  the  customer,  under 
the  specific'terms  and  conditions  by 
which  the  order  is  accepted  by  the 
market  maker. 

(b)  Exceptions.  The  prohibition  in 
paragraph  (a)  of  this  section  shall  not 
apply  to  the  following  customer  limit 
orders: 

-(1)  "all-or-none"  customer  limit 
orders,  provided  that  the  number  of 
shares  executed  by  the  market  maker  is 
less  than  the  number  of  shares  in  Uie 
customer's  all-or-none  order;  or 

(2)  odd-lot  customer  Umit  orders. 

(c)  Definitions.  For  purposes  of  this 
section: 


(1)  The  term  all-or-none  refers  to  a 
ndition  placed  upon  a  customer  limit 

rder  that  instructs  the  market  maker  to 
jither  execute  all  of  the  shares  in  the 
irder  at  the  specified  price  or  execute 
one. 

(2)  The  term  covered  secun<y  shall 
ean  a  NASDAQ  security  that  has  been 
esignated  a  National  Market  System 

curitv  pursuant  to  §  240.1lAa2-l. 

(3)  The  term  customer  limit  order 
all  mean  an  order  to  buy  or  sell  a 
curity  at  a  specified  price  or  a  price 
ore  favorable  to  the  customer,  that  is 

I  ot  for  the  account  of  either  a  broker  or 

<  ealer,  provided,  however,  that  the  term 
( ustomer  limit  order  shall  include  an 

<  rder  transmitted  by  a  broker  or  dealer 
qn  behalf  of  a  customer. 

(4)  The  term  market  mailcer  shall  have 
t|ie  meaning  provided  in  Section 

(aloft)  of  the  Act  (i5  U.S.C.  78c(aK38)). 

(d)  Exemptions.  The  Commission, 
Upon  request  or  upon  its  own  motion, 
I  lay  exempt,  by  rule  or  by  order,  any 
I  lai-ket  maker  or  any  class  of  market 
I  lakers  from  the  requirements  of 
[  aragraph  (a)  of  this  section  with 
1 3spect  to  any  limit  order  or  class  of 
1  mit  orders,  either  unconditionally  or 
(  n  specified  terms  and  conditions,  if  the 
( lommission  determines  that  such 
( xemption  is  consistent  with  the  public 
i  iterest  and  the  protection  of  investors. 

Ehated:  September  29. 1994. 

By  the  Commission. 
fargaret  H.  McFariand, 
J  fepufj^Secretoiy. 

( -R  Doc.  94-24690  Filed  10-5-94:  8:45  am] 
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I  EPARTMENT  OF  HOUSING  AND 
I  RBAN  DEVELOPMENT 

<  iffice  of  the  Assistant  Secretary  for 
i  ublic  and  Indian  Housing 

i  4  CFR  Parts  813, 905, 908,  and  913 
Bocket  No.  R-94-1747;  FR-3730-PH)1] 
I  IN  2577-AB47 

I  iectronic  Transmission  of  Required 
I  amily  Data  for  Public  Housing,  Indian 
I  ousing,  and  the  Section  8  Rental 

<  «rtificate.  Rental  Voucher,  and 

1  loderate  Rehatiilltation  Programs 

i  GENCY:  Ofiice  of  the  Assistant 

2  ecretary  for  PubUc  and  Indian 
I  ousing,  HUD. 

i  cnON:  Proposed  rule. 
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5  UIMMARV:  This  proposed  rule  requires 
i  11  housing  agencies  (HAs)  to  submit 
( ertain  data  electronically  to  HUD  in  a 
I  [UD  prescribed  format.  For  HAs  that 
i  re  not  already  automated  or  who 


determine  that  automation  is  not  cost- 
effective,  transmission  of  the  data 
through  the  use  of  a  service  bureau  is 
permitted.  Electronic  transmission  is 
necessary  because  the  manual 
submission  of  HUD  forms  has  become  a 
burden  to  HAs  and  HUD.  This  proposed 
rule  applies  to  projects  administered 
under  the  public  housing,  Indian 
housing,  and  Section  8  Rental 
Certificate,  Rental  Voucher,  and 
Moderate  RehabiUtation  programs.  A 
similar  rule,  24  CFR  part  208,  was 
issued  with  respect  to  multi  family 
subsidized  projects  administered  under 
programs  subject  to  the  oversight  of  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
DATES:  Comments  due  date:  December  5. 
1994. 

ADDRESSES:  Conunents  on  this  proposed 
rule  may  be  submitted  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  S.W..  Washington,  D.C.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  commimication  submitted  will 
be  available  for  pubhc  inspection 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address.  Facsimile  (FAX) 
comments  are  not  acceptable. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Technical  Information — Katherine  M. 
Dillon,  Director,  Information  Services 
Division,  Office  of  Public  and  Indian 
Housing,  Room  4248,  telephone  (202) 
708-5285.  For  Program  Information- 
Edward  C.  Whipple,  Director, 
Occupancy  Division,  Office  of  Public 
and  Indian  Housing,  Room  4206, 
telephone  (202)  708-0744,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  S.W.,  Washington, 
D.C.  20410.  Hearing  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (These 
telephone  numbers  are  not  toll-fi«e.) 

SUPPLEMENTARY  INFORMATION: 
I.  Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (0M6)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  The 
submission  amends  the  current 
requirements  approved  by  OMB  on 
January  26. 1994  (Number:  2577-0083). 

The  public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  proposed  rule  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  pubhc  reporting  burden  is 
provided  under  the  Preamble  heading. 
Other  Matters.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk,  451  Seventh  Street, 
SW,  Room  10276,  Washuigton,  DC 
20410-0500:  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  HUD. 
Washington,  DC  20503. 


n.  Background 

A .  Impetus  for  Change 

Housing  agencies  have  been 
submitting  to  HUD  data  forms  for  each 
family  assisted  imder  the  public 
housing,  Indian  housing,  and  Section  8 
Rental  Certificate,  Rental  Voucher  and 
Moderate  RehabiUtation  Programs.  The 
Forms  HUD-50058,  Family  Report,  and 
HUI>-50058-FSS.  Family  Self- 
Sufficiency  Addendum,  concern  family 
characteristics,  rent,  income,  subsidy 
payments  and  participation  in  the 
Family  Self-SuJEciency  Program. 

As  of  March  1, 1994,  these  forms  were 
being  processed  by  the  Department's 
central  processing  facility. 
Approximately  85  percent  of  reporting 
agencies  (3,655  HAs)  are  submitting 
paper  forms.  This  extensive  processing 
of  paper  forms  has  become  a  burden  to 
the  HAs  as  well  as  to  HUD. 

To  reduce  the  cost  to  the  Department 
of  processing  this  information  and  to 
improve  its  accuracy,  the  Department  is 
issuing  this  proposed  rule  to  require 
that  the  information  be  submitted 
electronically.  The  change  is  expected 
to  contribute  significant  savings  to  the 
Department,  in  a  time  when  budget 
contraints  demand  such  savings. 

Housing  agencies  that  repwrt  on  paper 
have  the  time  consimiing  task  of 
completing  the  calculations  which  are 
prone  to  error.  The  Department  edits  the 
information  on  the  forms.  When  errors 
are  found,  HAs  are  notified  (by  letter) 
and  requested  to  make  appropriate 
corrections. 

The  time  spent  by  HAs  in  initialing 
electronic  transmission  and  making 
corrections  to  the  electronic  data 
submissions  will  be  ofiiset  by  future 
savings  in  the  reexamination  and 
reporting  process,  as  well  as  increased 
accuracy  and  speed  associated  with  the 
admission,  reexamination  and  reporting 
processes,  and  the  reduced  number  of 
HUD  adjustments  and  paperwork 
required  by  these  adjustments.  This 


change  to  electronic  submission  of 
family  data  will  also  encourage  HAs  to 
automate  other  functions  or  to  automate 
this  particular  function  as  they  automate 
others,  in  the  course  of  revising  their 
own  management  practices. 

The  rule  will  require  HAs  to  submit 
data  electronically  via  telephone 
modem,  rather  than  through  tape, 
diskette,  or  paper.  However,  the  rule 
also  provides  diat  the  Department  may 
approve  transmission  of  the  data  by  tape 
or  diskette  where  the  Department 
determines  that  the  cost  of  telephonic 
transmission  would  be  excessive.  (It  is 
contemplated  that  this  would  only 
occur  in  a  few  instances,  involving  very 
large  HAs.) 

B.  Voluntary  Automation 

Several  years  ago,  the  Department 
began  to  develop  a  computer  system  to 
collect  all  rental  assistance  data  and 
ensure  the  accuracy  of  subsidy 
payments.  This  system  serves  as  the 
basis  for  the  Department's  electronic 
data  transmission  requirements  in  lieu 
of  hard  copy. 

In  July  1993,  the  Department 
distributed  a  Form  HUD-50058 
Information  Packet,  which  gave  • 
instructions  for  submitting  the  data 
electronically.  The  Department 
encouraged  program  participants  to 
begin  transmitting  data  electronically  to 
HUD  (via  tape,  diskette,  or  telephonic 
network).  Approximately  600  housing 
agencies  have  responded  by  submitting 
the  data  electronically.  Recently,  the 
Department  initiated  a  pilot  test  with  20 
HAs  using  the  telephonic  network  mode 
(via  SprintMail— a  commercial  software 
package)  to  evaluate  HA  capability  for 
data  transmission.  In  addition,  a  test 
program  (for  use  by  all  HAs)  has  been 
initiated  to -assure  that  errors  are  not 
introduced  by  the  sender's  software. 
Both  processes  will  facilitate 
implementation  of  this  rule. 

These  electronic  transmissions  consist 
of  information  requested  on  the  forms, 
organized  into  various  categories  and 
transmitted  in  an  ASCII  fixed  format 
(not  field  delimited).  These  fixed  format 
ASCII  files  will  deliver  the  data  with  the 
field  lengths  as  specified  by  HUD  in  the 
July  1993  guide.  (This  guide  may  be 
obtained  from  the  office  Usted  above  for 
projpam  information.) 

The  Department  encourages  HAs  to 
begin  electronic  transmission  as  soon  as 
the  capabihty  exists.  An  earher 
electronic  transmission  will  allow 
timely  correction  of  errors  found  during 
the  data  load  into  the  automated 
software.  These  corrections  will  then 
reduce  the  number  of  errors  formerly 
foimd  when  manual  information 
entered  the  Department's  system.  Early 


electronic  transmission  will  also  help 
minimize  an  initial  surge  of  data  in  the 
system  from  the  number  of  currently 
nonautomated  HAs. 

C.  Action  Required 

Nonautomated  HAs  (i.e.  those  who 
currently  prepare  the  Forms  HUD- 
50058  and  HUD-5005&-FSS  manually) 
should  immediately  begin  to  obtain 
information  on  the  cost  of  purchasing 
hardware  or  software,  or  both,  to 
determine  whether  it  is  financially 
feasible  to  purchase  these  items  or 
whether  they  should  contract  out  the 
electronic  transmission  of  data  to 
another  entity.  These  HAs  must:  (1) 
Complete  the  seeuch  and  either 
purchase  the  necessary  hardware  and 
software,  or  sign  service  contracts,  (2) 
complete  their  data  loading,  and  (3) 
begin  electronic  transmission  by  one 
year  after  the  publication  of  the  final 
rule. 

While  the  Department  would  prefer 
each  HA  to  obtain  its  own  hardware  and 
software,  HAs  may  elect  to  contract  out 
the  electronic  transmission  function. 
However,  when  HAs  contract  out  the 
electronic  transmission  hinction,  they 
are  still  required  to  continue  to  retain 
the  ability  to  monitor  the  day-to-day 
operations  of  the  projects  and  be  able  to 
demonstrate  that  ability  to  their  local 
HUD  Office. 

In  recognition  of  the  difficulty  some 
HAs  may  have  in  conversion  to 
electronic  submission  of  data,  the  rule 
will  permit  HUD  Field  Offices  to  grant 
extensions  of  time  beyond  the  stated 
implementation  date  for  commencement 
of  electronic  submission  under  certain 
circumstances. 

D.  Cost 

Housing  agencies  may  be  concerned 
about  funding  the  initial  cost  of 
automation.  For  pubhc  and  Indian 
housing,  the  costs  of  the  electronic 
transmission  of  the  correctly  formatted 
data,  including  either  the  purchase  and 
maintenance  of  computer  hardware  or 
software,  or  both;  the  cost  of  contracting 
for  those  services;  or  the  cost  of 
centralizing  the  electronic  transmission 
function;  are  eligible  operating  expenses 
and  can  be  included  in  the  operating 
budget.  However,  they  are  not  eligible 
for  additional  operating  subsidy 
funding.  Automating  this  management 
function  also  is  an  allowable  expense 
under  the  Comprehensive  Improvement 
Assistance  Program  and  the 
Comprehensive  Grant  Program.  For 
Section  8  programs,  the  costs  may  be 
paid  from  ongoing  administrative  fees  or 
the  Section  8  operating  reserve. 
Ultimately,  the  cost  of  automating  this 
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function  will  be  recovered  in  reduced 
administrative  costs. 

The  Department  anticipates  that  the 
large  number  of  vendors  competing  in 
the  marketplace  will  cause  the  cost  of 
automation  and  electronic  transmission 
to  be  reasonable,  and  a  large  number  of 
HAs  will  therefore  be  able  to  purchase 
and  maintain  their  own  equipment. 
However,  the  decision  to  purchase  and 
maintain  the  necessary  equipment  and 
services  or  to  contract  for  the 
automation  and  electronic  transmission 
function,  will  only  be  made  by  each 
housing  agency. 

III.  Parts  Amended 

This  proposed  rule  would  add  a  new 
part  908  to  specify  the  electronic 
submission  requirements.  The 
requirements  for  obtaining  and  verifying 
family  income  information  in  the 
various  programs  are  found  in  §813.109 
for  the  Section  8  Rental  Certificate, 
Rental  Voucher  and  Moderate 
RehabiUtation  programs,  in  §  905.315 
for  the  Indian  housing  program,  and  in 
§  913.109  for  the  public  housing 
program.  This  rule  would  add  a  new 
paragraph  to  each  of  these  sections  to 
cross  reference  the  requirements  of  the 
new  part  908. 

IV.  Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(o)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  proposed  rule  relate  only  to  HUD 
administrative  procedures  and, 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 


BJ^ederalism  Impact 

le  General  Counsel,  as  the 
jsignated  Official  under  section  6(a)  of 
E^tecutive  order  12612,  Federalism,  has 
de  termined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
su  )stantial  direct  effects  on  states  or 
th  dr  political  subdivisions,  or  the 
re  ationship  between  the  Federal 
goji^ernment  and  the  states,  or  oft  the 
distribution  of  power  and 
re|ponsibilities  among  the  various 
levels  of  government.  Specifically,  this 
proposed  rule  is  directed  to  housing 
agencies  that  operate  HUD-assisted 
housing,  whose  functions  and  authority 
remain  unchanged.  It  merely  changes 
tia  format  of  data  submitted  to  HUD  to 
make  its  transmission  more  accurate 
anjd  efficient.  It  will  not  impinge  upon 
thi )  relationship  between  the  Federal 
C(  vemment  and  State  and  local 
go  /emments.  As  a  result,  the  proposed 
ru  e  is  not  subject  to  review  under  the 
or  ler. 

C.  Impact  on  the  Family 

Irhe  General  Counsel,  as  the 
signated  Official  under  Executive 
Otder  12606,  The  Family,  has 
de  termined  that  this  proposed  rule  does 
nc  t  have  potential  for  significant  impact 
or  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
sii))ect  to  review  under  the  order.  No 
si  niHcant  change  in  existing  HUD 
p(  Hcies  or  programs  will  result  from 
pi  3mulgation  of  this  proposed  rule,  as 
th  3se  policies  and  programs  relate  to 
fa  nily  concerns. 

D.  Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
R<  gulatory  Flexibility  Act  (5  U.S.C. 
6C  5(b))  has  re\'iewed  and  approved  this 


FY 


1994* 

1995  . 

1996  . 


Transmissioi  mode 


Papef/DisKette/Tape/Teleptionic 
Paper/Diskette/Tape/Telephonic 
Telephonic  Only 


•Burden  Hours  Currently  in  0MB  Inventory. 

List  of  Subjects 

24  CFR  Part  813 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Utilities. 

24  CFR  Part  905 

Aged.  Energy  conservation.  Grant 
programs — housing  and  community 
development,  Grant  programs — Indians, 
Homeownership,  Indians,  Individuals 
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proposed  rule,  and  in  so  doing  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  this  proposed  rule  changes  the 
way  in  which  the  data  is  transmitted  to 
HUD,  and  all  costs  associated  with 
implementation  of  the  electronic 
transmission  will  be  considered 
allowable  project  operating  costs,  the 
proposed  rule  is  not  expected  to  have  a 
significant  economic  impact. 

E.  Regulatory  Agenda 

This  proposed  rule  was  not  listed  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1994 
(59  FR  20424)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act,  and  therefore  was  submitted  to  the 
Committee  on  Banking,  Housing  and 
Urban  Affairs  of  the  Senate  and  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

F.  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
covered  by  this  propose^ioiles  are 
14.850,  14.855, 14.856,  and  14.857. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  In  accordance  with 
OMB  regulations,  the  following. chart  is 
provided  to  describe  the  collection  of 
information  requirements. 


Number  of 
respondents 


4,500 
4,500 
4.500 


Total  annua! 
responses 


4.124,000 
4.124,000 
4,124,000 


Hours/min- 
utes per  re- 
sponse 


1  hour 

50  minutes 
30  minutes 


Total 
hours 


4,124,000 
3,435,300 
2,062,000 


th  disabilities.  Lead  poisoning,  Loan 
pi  3grams — housing  and  community 
d«  velopment.  Loan  programs — Indians, 
L(  w  and  moderate  income  housing, 
P\  blic  housing.  Reporting  and 
re  ;ordkeeping  requirements. 
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CFR  Part  908 


Computer  technology — automatic  data 
pi  scessing,  data  processing,  electronic 
dj  ta  processing.  Subsidies — grant 
pi  Qgrams,  Rent  subsidies. 


24  CFR  Part  913 

Grant  programs — housing  and 
community  development,  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  title  24.  chapters  VIII 
and  IX,  of  the  Code  of  Federal 
Regulations  would  be  amended  as 
follows: 


PART  813— DEFINITION  OF  INCOME. 
INCOME  UMITS.  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

1.  The  authority  citation  for  part  813 
would  continue  to  read  as  follows: 

-Authority:  42  U.S.C.  1437a,  1437c.  1437f, 
1437n,  and  3535(d). 

2.  In  §  813.109,  a  new  paragraph  (c) 
would  be  added,  to  read  as  follows: 

§813.109    Initial  determination,  verification, 
and  reexamination  of  family  income  and 
composition. 

•        •        •        *        • 

(c)  See  24  CFR  part  908  for 
requirements  for  transmission  of  data  to 
HUD. 


PART  905— INDIAN  HOUSING 
PROGRAMS 

3.  The  authority  citation  for  part  905 
would  be  revised  to  read  as  follows: 

Authority:  25  U.S.C.  450e(b);  42  U.S.C. 
1437a,  1437aa.  1437bb,  1437cc,  1437ee,  and 
3535(d). 

4.  Ln  §905.315,  paragraphs  (a)(2)  and 
(a)(3)  would  be  redesignated  as 
paragraphs  (b)  and  (c),  and  a  new 
paragraph  (d)  would  be  added,  to  read 
as  follows: 

§  905.31 5    Initial  determination,  verification, 
and  reexamination  of  family  income  and 
composition. 

•        •        *        •        • 

(d)  See  24  CFR  part  908  for 
requirements  for  transmission  of  data  to 
HUD. 

5.  A  new  part  908,  consisting  of 

§§  908.101  through  908.112,  would  be 
added  to  chapter  IX,  to  read  as  follows: 

PART  908— ELECTRONIC 
TRANSMISSION  OF  REQUIRED 
FAMILY  DATA  FOR  PUBLIC  HOUSING, 
INDIAN  HOUSING,  AND  THE  SECTION 
8  RENTAL  CERTIFICATE,  RENTAL 
VOUCHER.  AND  MODERATE 
REHABILITATION  PROGRAMS 

Sec. 

908.101  Purpose. 

908.104  Requirements. 

908.108  Cost. 

908.112  Extension  of  time. 

Authority:  42  U.S.C.  1437f.  3535(d).  3543, 
3544.  and  3608a. 

§908.101    Purpose. 

The  purpose  of  this  part  is  to  require 
Housing  Agencies  (HAs)  that  operate 
public  housing,  Indian  housing,  or 
Section  8  Rental  Certificate,  Rental 
Voucher  and  Moderate  Rehabilitation 


programs  to  electronically  submit 
certain  data  to  HUD  for  those  programs. 
This  electronically  submitted  data  is 
required  for  HUD  Forms  HUD-50058, 
Family  Report,  and  HUD-50058-FSS, 
Family  Self-Sufficiency  Addendum. 

§908.104    Requirements. 

(a)  Automated  HAs.  Housing  agencies 
that  currently  use  automated  software 
packages  to  transmit  Forms  HUD-50058 
and  HUD-50058-FSS  information  by 
tape  or  diskette  to  the  Department's  data 
processing  contractor  must  convert  to 
telephonic  electronic  transmission  of 
that  data  in  a  HUD  specified  format  by 
[insert  date  120  days  after  publication  of 
the  final  rule]. 

(b)  Nonautomated  HAs.  Housing 
agencies  that  currently  prepare  and 
transmit  the  HUD-50058  and  HUD- 
50058-FSS  information  to  HUD  paper 
must: 

(1)  Complete  a  vendor  search  and 
obtain  either: 

(i)  The  necessary  hardware  and 
software  required  to  develop  and 
maintain  an  in-house  automated  data 
processing  system  (ADP)  used  to 
generate  electronic  submission  of  the 
data  for  these  forms  via  telephonic 
network;  or 

(ii)  A  service  contract  for  the 
operation  of  an  automated  system  to 
generate  electronic  submission  of  the 
data  for  these  forms  via  telephonic 
network; 

(2)  Complete  their  data  loading;  and 

(3)  Begin  electronic  transmission  by 
[insert  date  365  days  after  publication  of 
the  final  rule]. 

(c)  Electronic  transmission  of  data. 
Electronic  transmission  of  data  consists 
of  submission  of  all  required  data  fields 
(correctly  formatted)  from  the  forms 
HUD-050058  and  HUD-50058-FSS 
telephonically,  in  accordance  with  HUD  . 
instructions.  Regardless  of  whether  an 
HA  obtains  the  ADP  system  itself  or 
contracts  with  a  ser\'ice  bureau  to 
provide  the  system,  the  software  must 
be  periodically  updated  to  incorporate 
changes  or  revisions  in  legislation, 
regulations,  handbooks,  notices,  or  HUD 
electronic  transmission  data  format 
requirements. 

(d)  Service  contract.  HAs  that 
determine  that  the  purchase  of  hardware 
and/or  software  is  not  cost  effective  may 
contract  out  the  electronic  data 
transmission  function  to  organizations 
that  provide  such  services,  including, 
but  not  limited  to  the  following 
organizations:  local  management 
associations  and  management  agents  . 
with  centralized  facilities.  HAs  that 
contract  out  the  electronic  transmission 
function  must  retain  the  ability  to 
monitor  the  day-to-day  operations  of  the 


project  at  the  HA  site  and  be  able  to 
demonstrate  the  ability  to  the  relevant 
HUD  Field  Office. 

(e)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
the  Department  may  approve 
transmission  of  the  data  by  tape  or 
diskette  if  it  determines  that  the  cost  of 
telephonic  transmission  would  be 
excessive. 

§908.108    Cost 

(a)  General.  The  costs  of  the  electronic 
transmission  of  the  correctly  formatted 
data,  including  either  the  purchase  and 
maintenance  of  computer  hardware  or 
software,  or  both,  the  cost  of  contracting 
for  those  services,  or  the  cost  of 
centralizing  the  electronic  transmission 
function,  shall  be  considered  Section  8 
Administrative  expenses,  or  eligible 
public  housing  operating  expenses  that 
can  be  included  in  the  public  housing 
operating  budget.  At  the  HA's  option, 
the  cost  of  the  computer  software  may 
include  service  contracts  to  provide 
maintenance  or  training,  or  both. 

(b)  Sources  of  funding.  For  public  and 
Indian  housing,  costs  may  be  covered 
from  operating  subsidy  for  which  the 
HA  is  afready  eligible,  or  the  initial  cost 
may  be  covered  by  funds  received  by 
the  HA  under  HUD's  Comprehensive 
Improvement  Assistance  Program 
(ClAP)  or  Comprehensive  Grant  Program 
(CGP).  For  Section  8  programs,  the  costs 
may  be  covered  from  ongoing 
administrative  fees  or  the  Section  8 
operating  reserve. 

§  908.1 12    Extension  of  time. 

The  HUD  Field  Office  may  grant  an 
HA  an  extension  of  time,  of  a  reasonable 
period,  for  implementation  of  the 
requirements  of  §  908.104,  if  it 
determines  that  such  electronic 
submissionis  infeasible  because  of  one 
of  the  following: 

(a)  Lack  of  staff  resources; 

(b)  Insufficient  financial  resources  to 
purchase  the  required  hardware, 
software  or  contractual  services;  or 

(c)  Lack  of  adequate  infrastructure, 
including,  but  not  limited  to,  the 
inability  to  obtain  telephone  service  to 
transmit  the  required  data. 

PART  913-OEFINmON  OF  INCOME, 
INCOME  UMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING 
PROGRAM 

6.  The  authority  citation  for  part  913 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437d.  1437n. 
and  3535(d). 

7.  In  §  913.109,  a  new  paragraph  (c) 
would  be  added,  to  read  as  follows: 
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§913.109   Initial  determination,  verHteation, 
and  ranwninaOon  of  family  Incoma  and 
compoaltion. 

•        •        •        •        • 

(c)  See  24  CFK  part  908  for 
requirements  for  transmission  of  data  to 
HUD. 

»        •        •        •        * 

Dated:  September  23, 1994. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 
IFR  Doc.  94-24626  Filed  10-5-94;  8:45  am] 
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.DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  344 

[Department  of  the  Treasury  Circular,  Public 
DeMSerieBNo.3-72] 

United  States  Treasury  Certificates  of 
Indebtedness,  Treasury  Notes,  and 
Treasury  Bond»— State  and  Local 
Government  Sertes 

AGENCY:  Bureau  of  the  Public  Debt. 

Fiscal  Service,  Department  of  the 

Treasury. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the 
Treasury  hereby  publishes,  for 
comment,  a  proposed  rule  governing 
United  States  Treasury  Certificates  of 
Indebtedness,  Notes,  and  Bonds  of  the 
State  and  Local  Government  Series. 
These  securities  are  available  for 
purchase,  as  provided  in  this  offering, 
by  State  and  local  governments  and 
certain  other  entities  with  proceeds  (or 
amounts  treated  as  proceeds)  which  are 
subject  to  yield  restrictions  or  arbitrage 
rebate  requirements  under  the  Internal 
Revenue  Code.  The  securities  are 
characterized  in  the  regulations  as  time 
deposit, demanddeposit, and  special 
zero  interest. 

This  proposed  rulemaking  sets  out  the 
regulatory  requirements  which  stem 
from  the  Department  of  the  Treasury's 
new  processing  environment  for  United 
States  Treasury  Certificates  of 
Indebtedness.  Notes,  and  Bonds  of  the 
State  and  Local  Government  Series 
(SLGS). 

The  Bureau  of  the  Public  Debt  is 
implementing  operational  and 
regulatory  changes  expected  to  benefit 
investors  by  providing  streamlined 
procedures,  a  centralized  processing 
facility,  and  improved  customer 
services. 

DATES:  Comments  must  be  received  on 
or  before  October  21 ,  1994. 
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I  iDORESSES:  Comments  should  be  sent 
o:  Division  of  Special  Investments, 
lureau  of  the  Public  Debt.  200  Third 
Itreet.  P.O.  Box  1328,  Parkersb&rg,  West 

'  Virginia  26106-1328.  Comments 
eceived  will  be  available  for  public 
nspection  and  copying  at  the  Treasury 

Department  Library,  FOIA  Collection, 

Room  5030,  Main  Treasury  Building. 
500  Pennsylvania  Avenue,  NW., 
Vashington,  DC  20220.  Persons  wishing 
0  visit  the  library  should  call  (202) 
22-0990  for  an  appointment. 
OR  FURTHER  INFORMATION  CONTACT:  Fred 
'yatt,  Director.  Division  of  Special 
Qvestments,  Bureau  of  the  Public  Debt 
304)  480-7752,  Ed  Gronseth.  Deputy 
]hief  Counsel,  or  Jim  Kramer-Wilt, 
Utomey- Adviser,  Office  of  the  Chief 

I  :ounsel.  Bureau  of  the  Public  Debt  (304) 

'  .80-5190. 

i  ;UPPt^MENTARY  INFORMATION: 
.  Background 

The  proposed  rule  is  a  revision  of 
I  (xisting  regulations  codified  at  31  CFR 
>art  344,  published  on  July  7, 1989,  at 
i4  FR  28752,  with  technical  corrections 
mblished  July  7, 1993,  at  58  FR  31908. 

In  1992,  the  Bureau  of  the  Public  Debt 
istablished  the  Division  of  Special 
nvestments  at  its  offices  in  Parkersburg, 
Vest  Virginia  (WV).  The  primary 
nission  of  the  Division  of  Special 
nvestments  has  been  to  provide  policy 
;uidance  and  direction  for  the  State  and 
.ocal  Government  Series  securities 
)rogram.  The  Division  has  reviewed  the 
:urrent  processing  environment  and  is 
mplementing  operational  and 
■egulatory  changes  which  are  expected 
o  benefit  investors  in  United  States 
Treasury  securities  of  the  State  and 
.ocal  Government  Series  by  providing 
itreamlined  procedures,  a  centralized 
jrocessing  facility,  and  improved 
;ustomer  services. 

In  the  current  processing  environment 
or  State  and  Local  Government  Series 
lecurities,  the  Bureau  of  the  Public  Debt 
las  authorized  selected  Federal  Reser\'e 
3anks  or  Branches.-acting  as  fiscal 
)gents  of  the  United  States,  to  provide 
services  in  connection  with  the 
jurchase  of,  transactions  involving,  and 
•ederaption  of,  the  securities. 
Subscriptions  for  the  purchase  of  State 
md  Local  Government  Series  securities 
ire  accepted  at  designated  Federal 
Reserve  Banks  or  Branches,  subject  to 
irerification  by  the  Bureau  of  the  Public 
3ebt.  Full  payment  for  each 
subscription  must  be  available  in  an 
jccount  for  debit  by  the  Federal  Reserve 
Bank  or  Branch  on  or  before  the  date  of 
issue. 

The  current  processing  environment 
requires  that  staffing  and  technical 


expertise  be  maintained  at  12 
designated  Federal  Reserve  Banks  or 
Branches  to  provide  unique  services  in 
connection  with  State  and  Local 
Government  Series  securities.  The 
Bureau  of  the  Public  Debt,  Office  of 
Securities  and  Accounting  Services, 
Division  of  Special  Investments 
(hereafter  referred  to  as  the  Division  of 
Special  Investments)  has  determined 
that  the  volume  of  transactions  in  this 
securities  prt>gram  does  not  merit  the 
expense  of  maintaining  technical 
expertise  at  12  different  locations. 

The  Bureau  of  the  Public  Debt  has 
decided  to  centralize  all  issuance,  funds 
collection,  and  accounting  functions  for 
the  State  and  Local  Government  Series 
securities  program  in  the  Division  of 
Special  Investments.  The  responsibility 
for  these  functions  will  be  withdrawn 
from  the  designated  Federal  Reserve 
Banks  begiiming  on  a  specific  issue  date 
which  will  be  annoimced  in  the  final 
rule.  It  is  anticipated  that  this  date  will 
be  January  3, 1995. 

After  centralization.  Federal  Reserve 
Bank  or  Branch  involvement  in  this 
program  will  be  limited  to  processing 
interest  and  redemption  payments  made 
through  reserve  account  credits  for  a 
very  small  number  of  existing  securities 
accounts.  This  method  of  payment  is 
limited  to  securities  for  which 
subscriptions  were  submitted  prior  to 
February  1, 1987.  More  than  98%  of  all 
interest  and  redemption  payments  for 
State  and  Local  Government  Series 
securities  are  made  by  the  Automated 
Clearing  House  method  (ACH),  with 
credit  directed  to  the  owrner's  account  at 
a  financial  institution. 

Beginning  on  the  effective  date  of  the 
final  rule,  subscriptions  for  the  purchase 
of  State  and  Local  Government  Series 
securities  which  request  issuance  on  or 
after  a  designated  date  will  only  be 
accepted  by  the  Division  of  Special 
Investments.  Full  payment  for  each 
subscription  will  be  submitted  by  the 
investor's  financial  institution  on  or 
before  the  issue  date  utilizing  the 
Fed  wire  funds  transfer  system  which  is 
available  throughout  the  commercial 
banking  industry.  It  will  no  longer  be 
necessary  for  investors  to  deposit  the 
funds  in  an  accovmt  subject  to  debit  by 
a  Federal  Reserve  Bank  or  Branch  on  or 
before  the  date  of  issue. 

This  proposed  rule  change  is  expected 
to  provide  investors  in  State  and  Local 
Government  Series  securities  with 
several  benefits.  Investors  will  enjoy  a 
higher  level  of  customer  service  and 
more  consistent  application  of  the 
regulations  pertaining  to  this  securities 
program.  Investors  wall  be  dealing 
directly  with  staff  in  the  Division  of 
Speciallnvestments  who  are  trained 


and  skilled  in  the  many  unique  aspects 
of  this  securities  program  and  whose 
principal  responsibility  it  is  to  manage 
the  State  and  Local  Government  Series 
securities  program. 

In  addition.  United  States  taxpayers 
will  benefit  in  terms  of  the  reduced 
costs  of  operating  this  securities 
program  which  will  be  realized  by 
centralizing  operations  within  the 
Division  of  Special  Investments. 

Because  the  responsibility  for  all 
issuance,  funds  collection,  and 
accounting  functions  for  the  State  and 
Local  Government  Series  securities 
program  will  be  withdrawn  from  the 
designated  Federal  Reserve  Banks  and 
because  the  Division  of  Special 
Investments  must  assume  these 
operations  on  or  about  January  3, 1995. 
the  Bureau  of  the  Public  Debt  has 
determined  that  a  comment  period  of  15 
days  is  necessary.  This  will  allow  time 
for  comments  to  be  incorporated  in  a 
final  rule  within  operational  time 
constraints.  Although  most  of  the 
changes  in  this  proposed  rule  are 
ministerial  in  nature  (for  example, 
changes  to  increase  the  use  of  facsimile 
transmittals  and  to  provide  new 
addresses),  proposed  changes 
concerning  amending  subscriptions 
(§  344.3(b)(3)(iv)  and  §  344.7(b))  and 
concerning  waivers  and  fees  associated 
with  the  failure  to  settle  subscriptions 
(§  344.4(b)  and  §  344.8(b))  merit  special 
attention. 

The  Department  of  the  Treasury  is 
also  in  the  process  of  considering  the 
revision  of  the  regulations  governing  the 
State  and  Local  Government  Series 
securities  program,  with  a  view  to 
increasing  the  flexibility  of  the  program. 
The  proposed  rule  does  not  include 
these  types  of  changes  due  to  the  need 
to  adopt  the  proposed  rule  very  quickly. 
Changes  to  the  State  and  Local 
Government  Series  securities  program 
could  include  changes  in  the 
certification  requirements  and  in  the 
rules  relating  to  the  redemption  of  SLGS 
securities  before  maturity. 

n.  Section  By  Section  Summary 

Subpart  A — General  Information 

Provisions  included  in  the  general 
information  section  apply  to  time 
deposit,  demand  deposit,  and  special 
zero  interest  State  and  Local  • 
Government  Series  securities.  Proposed 
changes  from  the  1989  regulations  are  as 
follows: 

(1)  Section  344.0— The  term  "date 
telecopied"  for  material  sent  by 
facsimile  equipment  is  defined  as  the 
date  transmitted  as  it  appears  on  the 
document  received.  In  the  case  of  other 
carrier  services,  the  term  "date-stamp" 


is  defined  as  the  date  affixed  by  the 
carrier  service  upon  the  carrier's  taking 
receipt  of  the  material. 

(2)-{3)  Section  344.1(a)  and  Section 
344.1(b)— The  agency's  Parkersburg, 
WV,  address  is  substituted  for  its  former 
Washington,  DC,  address. " 

Subpart  B—Time  Deposit  Securities 

Time  deposit  Treasury  securities  are 
offered  to  State  and  local  government 
investors  to  enable  these  inv^stors  to 
satisfy  yield  restrictions  prescribed  by 
the  Internal  Revenue  Code  and 
regulations.  Changes  from  the  1989 
regulations  are  as  follows: 

(1)  Section  344.2(b)— This  section 
would  delete  reference  to  the  Federal 
Reserve  Banks  as  a  receiving  point  for 
initial  subscriptions  to  reflect  the 
consolidation  of  program  administration 
in  Parkersburg,  WV,  and  would 
expressly  allow  for  sending  of  initial 
subscriptions  by  facsimile  equipment 
(FAX)  or  other  carriers,  in  addition  to 
postal  delivery. 

(2)  Section  344.2(c)(2)— This  section 
would  clarify  the  authority  governing 
Automated  Clearing  House  payments  on 
account  of  United  States  securities. 

(3)  Section  344.2(c)(2)(iii)— This 
section  would  clarify  that  fiscal  agency 
checks,  rather  than  Treasury  checks,  are 
an  alternative  payment  mechanism  for 
securities  for  which  subscriptions  were 
submitted  prior  to  February  1,  1987. 

(4)  Section  344.3(a)— This  section 
would  delete  reference  to  the  Federal 
Reserve  Banks  as  the  receiving  point  for 
subscriptions  for  purchase  of  securities 
under  this  offering,  as  well  as  the 
reference  to  in  person  delivery  to  such 
Banks,  to  reflect  the  consolidation  of 
program  administration  in  Parkersburg, 
WV.  In  addition,  this  section  would 
expressly  allow  for  sending  of  initial 
subscriptions  by  facsimile  equipment. 
Whether  subscriptions  are  sent  by  FAX, 
mail  or  other  carrier,  subscribers  are 
encouraged  to  expedite  delivery. 

(5)  Section  344.3(b)(1)— This  section 
would  permit  sending  of  initial 
subscriptions  by  facsimile  and  other 
carriers.  The  Bureau  of  the  Public  Debt 
is  substituted  for  the  Federal  Reserve 
Banks  to  reflect  the  consolidation  of 
program  administration  in  Parkersburg, 
WV. 

(6)  Section  344.3(b)(3)— The  current 
rule  requires  that  amendments  to  initial 
subscriptions  be  filed  on  or  before  the 
issue  date.  As  proposed,  this  section 
would  add  a  3  p.m..  Eastern  time, 
submission  deadline.  In  addition,  this 
section  would  permit  sending  of 
amendments  to  initial  subscriptions  by 
facsimile,  provided  the  notification  is 
clearly  identified  as  an  amendment  and 
is  immediately  followed  by  the 


submission  by  mail  or  other  carrier  of 
written  notification  of  the  amendment.   • 

(7)  Section  344.3(b)(3)(i)— This 
section  would  clarify  that  an 
amendment  to  an  initial  subscription 
may  not  change  the  issue  date  to  require 
issuance  earlier  than  the  issue  date 
originally  specified.  In  this  section,  the 
Bureau  of  the  Public  Debt  is  substituted 
for  the  Federal  Reserve  Banks  to  reflect 
the  consolidation  of  program 
administration  in  Parkersburg,  WV.  The 
current  regulation  requires  that  changes 
under  this  section  be  submitted  no  later 
than  one  business  day  before  the 
originally  specified  issue  date.  As 
proposed,  this  section  would  add  a  3 
p.m..  Eastern  time,  submission  deadline. 

(8)  Section  344.3(b)(3)(ii)  and  (iii)— 
This  section  would  make  technical 
changes  required  by  the  addition  of  new 
section  344.3(b)(3)(iv). 

(9)  Section  344.3(b)(3)(iv)— This  new 
section  would  govern  amendments  to 
initial  subscriptions  which  are  not 
submitted  timely.  Under  this  proposed 
new  section,  where  an  amendment  is 
not  submitted  timely,  the  Division  of 
Special  Investments  may  determine, 
pursuant  to  the  provisions  governing 
waiver  of  regulations  set  forth  under  31 
CFR  306.126,  that  such  an  amendment 
is  acceptable  on  an  exception  basis. 
Where  an  amendment  is  determined  to 
be  acceptable  on  an  exception  basis,  the 
amended  information  shall  be  used  as 
the  basis  for  issuing  the  securities,  and 
an  administrative  fee  of  $100  per 
subscription  will  be  assessed.  The 
Secretary  reserves  the  right  to  reject 
amendments  which  are  not  submitted 
timely. 

(10)  Section  344.3(c)— In  this  section, 
the  Bureau  of  the  Public  Debt  is 
substituted  for  the  Federal  Reserve 
Banks  to  reflect  the  consolidation  of 
program  administration  in  Parkersburg. 
WV.  The  current  rule  requires  that  a 
final  subscription  must  be  submitted  on 
or  before  the  issue  date.  As  projjosed, 
this  section  would  add  a  3  p.m.,  Eastern 
time,  submission  deadline.  In  addition, 
this  proposed  section  is  updated  to 
reflect  sending  of  a  final  subscription  by 
facsimile  equipment. 

(11)  Section  344.3(c)(1)— A 
typographical  error  in  the  current 
regulation  is  corrected. 

(12)  Section  344.4— The  current 
section  is  divided  into  two  parts,  (a)  and 
(b). 

(13)  Section  344.4(a)— This  section 
would  require  that  the  issue  date 
selected  by  the  subscriber  must  be  a 
business  day  and  would  allow  for  the 
sending  of  initial  subscriptions  by 
facsimile  or  other  carrier.  In  this  section, 
the  Bureau  of  the  Public  Debt  is 
substituted  for  the  Federal  Reserve 
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Banks.  The  ourent  rule  requires 
investors  to  make  payment  by  having 
their  financial  institution  deposit  funds 
in  a  reserve  account  for  debit  by  a 
Federal  Reserve  Bank  or  Branch  on  or 
before  the  date  of  issue.  Under  the 
proposed  section,  full  payment  for  each 
subscription  must  be  submitted  utilizing 
the  Fedwire  funds  transfer  system. 

(14)  Section  344.4(b)— The  current 
regulation  provides  that  any  subscriber 
which  foils  to  make  settlement  on  a 
subscription  once  submitted  is 
ineligible  thereafter  to  subscribe  for 
securities  under  this  offering  for  a 
period  of  six  months.  Under  the  current 
regulation,  the  Commissioner  of  the 
Public  Debt  may  determine,  given  the 
circumstances  of  the  case,  that  the  six 
month  penalty  need  not  apply.  As 
proposed,  the  Division  of  Special 
Investments  may  determine  to  waive  the 
six  month  penalty,  pursuant  to  the 
provisions  governing  waiver  of 
regulations  set  forth  imder  31  CFR 
306.126.  Where  settlement  occurs  after 
the  proposed  issue  date  and  the 
Division  of  Special  Investments 
determines,  pursuant  to  31  CFR 
306.126,  that  settlement  is  acceptable  on 
an  exception  basis,  the  six  month 
penalty  will  be  waived,  and  the 
subscriber  shall  be  subject  to  a  late 
payment  assessment.  The  assessment 
will  include  payment  of  an  amount 
equal  to  the  amount  of  interest  thaV 
would  have  accrued  on  the  securities 
from  the  proposed  issue  date  to  the  date 
of  settlement,  as  well  as  an 
administrative  fee  of  $100  per 
subscription.  Assessments  under  this 
subsection  are  due  on  demand.  Failure 
to  pay  an  assessment  shall  render  the 
subscriber  ineligible  thereafter  to 
subscribe  for  securities  under  this 
offering  until  the  assessment  is  paid. 

(15)  Section  344.5(b)(2)— This  section 
would  add  a  reference  to  a  designated 
Treasury  form  and  delete  a  reference  to 
wire  0s  an  authorized  means  of 
submitting  notice  for  redemption  prior 
to  maturity.  The  agency's  Parkersburg, 
\VV,  address  is  substituted  for  its  former 
Washington,  DC,  address.  This  proposed 
section  would  allow  the  notice  of 
redemption  to  be  sent  by  facsimile  or  by 
other  carriers.  The  current  regulation 
provides  that  notice  of  redemption  must 
be  received  no  less  than  15  calendar 
days  before  the  requested  redemption 
date.  However,  owners  are  encouraged 
to  provide  as  much  notice  of 
redemption  as  possible  to  assure  that 
payment  can  be  timely  made.  As 
proposed,  this  section  would  provide 
that  notice  t>e  submitted  no  less  than  15 

.  calendar  days  and  no  more  than  60 
calendar  days  before  the  requested 
redemption  date. 
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(l6)  SecUon  344.5(b)(3)(ii}— The 
cui  ent  regulation  states  that  the 
app  licable  rate  table  for  determining  the 
"cii  rrent  borrowing  rate"  is  the  one  in 
effe  ::t  on  the  day  the  request  for  early 
red  imption  is  received  or,  where 
ma  led,  the  postmark  date.  This  section 
wo  lid  clarify  that  the  applicable  rate 
tab  e  is  the  one  in  effiect  on  the  day  the 
req  lest  for  early  redemption  is 
tele  [x>pied,  postmarked,  or  where 
del  vered  by  other  carrier,  date-stamped. 

Sul  part  C— Demand  Deposit  Securities 

'me  Tax  Reform  Act  of  1986  imposed 
arbitrage  rebate  requirements  on  issuers 
of  tpx-exempt  bonds  and  directed  the 
Department  of  the  Treasury  to 

)mmodate  such  requirements  by 
•ling  entities  to  invest  qualifying 
Is  in  a  Treasury  money-market  type 
jstment  vehicle.  Accordingly,  the 
Department  expanded  the  State  and 
Lo<  al  Govermnent  Series  program, 
bej  nning  with  its  1986  regulations,  to 
inc  ude  a  demand  deposit  security 
offt  ring.  This  security  is  not  treated  as 
inv  istment  property  for  purposes  of 
sec  ions  143(g)(3)  and  148  of  the 
Inti  mal  Revenue  Code  and.  therefore. 
ena  }les  eligible  entities  to  invest 
pro  ceeds  of  tax-exempt  bonds  in  an 
obi  gation  which  avoids  the  earning  of 
arb  trage  subject  to  rebate.  Proposed 
chi  nges  irom  the  current  rule  are  as 
fol  ows: 

( i)  Section  344.6(c) — A  typographical 
err  »r  in  the  current  regulation  is 
cor  "ected. 

( !)  Section  344.7(a) — ^A  typographical 
err  )r  in  the  current  regulation  is 
cor  %cted,  and  the  Bureau  of  the  Public 
De$t  is  substituted  for  the  Federal 
trve  Banks  to  reflect  the 
^solidation  of  program  activities  in 
^ersburg,  WV.  The  current  regulation 
lides  that  subscriptions  must  be 
(ived  under  this  section  at  least  three 
bui  iness  days  before  the  issue  date,  by 
a  1  p.m..  Eastern  time,  deadline.  The 
pn  posed  section  would  clarify  that 
sul  scriptions  may  be  submitted  by 
cei  ;iried  or  registered  mail,  or  by  other 
cai  rier.  In  addition,  the  proposed 
se<  tion  provides  that  a  subscription  may 
be  jubmitted  by  facsimile  equipment,  at 
lea  it  three  business  days  before  the 
iss  ie  date,  provided  that  the  original 
su  iscription  form  is  submitted  by  mail, 
or  )ther  carrier,  and  is  received  by  the 
Bu  ^au  of  the  Public  Debt  by  3  p.m., 
Ea  tern  time,  on  the  issue  date. 
3)  Section  344.7(b)— Current 
§  2 14.7(b)  is  redesignated  §  344.7(c)  and 
a  r  ew  §  344.7(b)  is  added.  The  current 
re(  ulation  provides  that  the  principal 
an  ount  to  be  invested  may  be  changed 
wi  hout  penalty  so  long  as  notice  is 
pn  ivided  by  1  p.m..  Eastern  time,  at 
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least  one  business  day  before  the  issue 
date.  The  proposed  section  provides 
that  the  principal  amount  to  be  invested 
may  be  changed  without  penalty  on  or 
before  the  issue  date,  but  no  later  than 
1  p.m..  Eastern  time,  on  the  issue  date. 
This  section  would  allow  for  sending  of 
amendments  to  original  subscriptions 
by  facsimile,  provided  the  notification  is 
clearly  identified  as  an  amendment  and 
is  immediately  followed  by  the 
submission,  by  mail  or  other  carrier,  of 
written  notification  of  the  amendment. 
In  addition,  this  section  would  provide 
that,  where  an  amendment  is  not 
submitted  timely,  the  Division  of 
Special  Investments  may  determine, 
pursuant  to  the  provisions  governing 
waiver  of  regulations  set  forth  under  31 
CFR  306.126,  that  such  an  amendment 
is  acceptable  on  an  exception  basis. 
Where  an  amendment  is  determined  to 
be  acceptable  on  an  exception  basis,  the 
amended  information  shall  be  used  as 
the  basis  for  issuing  the  securities,  and 
an  administrative  fee  of  $100  per 
subscription  will  be  assessed.  The 
Secretary  reserves  the  right  to  reject 
amendments  which  are  not  submitted 
timely. 

(4)  Section  344.7(c)— Current 

§  344.7(b)  is  redesignated  as  §  344.7(c). 
A  typographical  error  in  current 
§  344.7(b)(5)(vii)  is  corrected. 

(5)  Section  344.8 — ^The  current  section 
is  divided  into  two  parts,  (a)  and  (b). 

(6)  Section  344.8(3)— In  this  section, 
the  Bureau  of  the  Public  Debt  is 
substituted  for  the  Federal  Reserve 
Banks  to  reflect  the  consolidation  of 
program  activities  in  Parkersburg,  WV. 
The  current  rule  requires  investors  to 
deposit  funds  in  an  accoimt  for  debit  by 
a  Federal  Reserve  Bank  or  Branch  on  or 
before  the  date  of  issue.  As  proposed.    . 
this  section  would  require  that  full 
payment  for  each  subscription  be 
submitted  utilizing  the  Fedwire  funds 
transfer  system. 

(7)  Section  344.8(b)— The  current 
regulation  provides  tjiat  any  subscriber 
which  fails  to  make  settlement  on  a 
subscription  once  submitted  is 
ineligible  thereafter  to  subscribe  for 
securities  under  this  offering  for  a 
period  of  six  months.  Under  the  current 
regulation,  the  Commissioner  of  the 
Public  Debt  may  determine,  given  the 
circumstances  of  the  case,  that  the  six 
month  penalty  need  not  apply.  As 
proposed,  the  Division  of  Special 
Investments  may  determine  to  waive  the 
six  month  penalty,  pursuant  to  the 
provisions  governing  waiver  of 
regulations  set  forth  under  31  CFR 
306.126.  Where  settlement  occurs  after 
the  proposed  issue  date  and  the 
Division  of  Special  Investments 
determines,  pursuant  to  31  CFR 
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306.126.  that  such  settlement  is 
acceptable  on  an  exception  basis,  the  six 
month  penalty  will  be  waived,  and  the 
subscriber  shall  be  subject  to  a  late 
payment  assessment.  The  assessment 
will  include  payment  of  an  amount 
equal  to  the  amount  of  interest  that 
would  have  accrued  on  the  securities 
from  the  proposed  issue  date  to  the  date 
of  settlement,  as  well  as  an 
administrative  fee  of  $100  per 
subscription.  Assessments  under  this 
subsection  are  due  on  demand.  Failure 
to  pay  an  assessment  shall  render  the 
subscriber  ineligible  thereafter  to 
subscribe  for  securities  under  this 
offering  until  the  assessment  is  paid. 

(8)  Section  344.9(b)— The  Bureau  of 
the  Public  Debt  is  substituted  for  the 
Federal  Reserve  Banks  to  reflect  the 
consolidation  of  program  activities  in 
Parkersburg.  WV.  This  section  would 
allow  for  sending  of  the  notice  of 
redemption  by  facsimile  or  by  other 
carriers.  The  notice  must  show  the 
account  number  and  the  tax 
identification  number  of  the  subscriber. 
Under  this  proposed  section,  the  notice 
must  be  received  at  the  Bureau  of  the 
Public  Debt  by  1  p.m.,  Eastern  time,  one 
business  day  prior  to  the  requested 
redemption  date. 

Subpart  D— Special  Zero  Interest 
Securities 

To  give  investors  flexibility  in 
investing  certain  proceeds  that  may 
become  subject  to  yield  restrictions,  a 
new  special  zero  interest  security  was 
offered  for  the  first  time  with  thel989 
rule.  Under  the  terms  of  this  offering, 
subscribers  are  not  required  to  certify 
that  as  of  the  date  of  investment  all  the 
proceeds  subject  to  yield  restrictions  are 
being  invested  in  State  and  Local 
Government  securities.  With  exceptions, 
this  offering  is  the  same  as  that  for  time 
deposit  securities.  Proposed  changes 
from  the  1989  rule  are  as  follows: 

(1)  Section  344.13— This  section 
would  add  a  reference  to  a  designated 
Treasury  form  and  delete  a  reference  to 
wire  as  an  authorized  means  of 
submitting  notice  for  redemption  prior 
to  maturity.  The  agency's  Parkersburg. 
WV,  address  is  substituted  for  its  former 
Washington,  DC,  address.  In  addition, 
the  section  would  allow  for  sending  of 
the  notice  for  redemption  by  facsimile 
or  by  other  carriers.  The  current 
regulation  provides  that  notice  of 
redemption  must  be  received  no  less 
than  15  calendar  days  before  the 
requested  redemption  date.  However, 
owners  are  encouraged  to  provide  as 
much  notice  of  redemption  as  possible 
to  assure  that  payment  can  be  timely 
made.  Under  tbis  proposed  section, 
notice  is  to  be  submitted  no  less  than  15 


calendar  days  and  no  more  than  60 
calendar  days  before  the  requested 
redemption  date. 

Procedural  Requirements 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  an 
assessment  of  anticipated  benefits,  costs 
and  regulatory  alternatives  is  not 
required. 

Although  this  rule  is  being  issued  in 
proposed  form  to  secure  the  benefit  of 
public  comment,  the  rule  relates  to 
matters  of  public  contract,  as  well  as  the 
borrowing  power  and  fiscal  authority  of 
the  United  States.  The  notice  and  public 
procedures  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2).  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  do  not  apply. 
The  collections  of  information 
contained  in  this  regulation  have  been 
previously  reviewed  and  approved  by 
the  Office  of  Management  and  Budget, 
in  accordance  with  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507)  under  control  number  1535-0091. 
The  principal  purpose  of  the  proposed 
rule  is  to  change  the  address  of  the 
receiving  entity.  The  revision  would  not 
impose  a  new  collection  of  information 
requirement. 

List  of  Subjects  in  31  CFR  Part  344 

Bonds,  Government  securities. 
Securities. 

Dated:  September  30. 1994 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 

For  the  reasons  set  out  in  the 
preamble.  M  CFR  Chapter  II, 
Subchapter  B,  Part  344  is  proposed  to  be 
revised  to  read  as  follows: 

PART  344— REGULATIONS 
GOVERNING  UNITED  STATES 
TREASURY  CERTIFICATES  OF 
INDEBTEDNESS-STATE  AND  LOCAL 
GOVERNMENT  SERIES,  UNITED 
STATES  TREASURY  NOTES-STATE 
AND  LOCAL  GOVERNMENT  SERIES, 
AND  UNITED  STATES  TREASURY 
BONDS-STATE  AND  LOCAL 
GOVERNMENT  SERIES 

Subpart  A— General  Information 

Sec. 

344.0  Offering  of  securities. 

344.1  General  provisions. 

Subpart  B— Time  Deposit  Securities 

344.2  Description  of  securities. 

344.3  Subscription  for  purchase. 

344.4  Issue  date  and  payment. 

344.5  Redemption. 


Subpwt  C-Oemand  OepoeU  SecurltiM 

344.6  Description  of  Securities. 

344.7  Subscription  for  purchase. 

344.8  Issue  date  and  pavmenL 

344.9  Redemption. 

Subpart  D— Special  Zero  Interest  Securities 

344.10  General. 

344.11  Description  of  securities. 

344.12  Subscription  for  purchase. 

344.13  Redemption. 

Appendix  A  to  Part  344— Evly  Redemption 
Market  Oiange  Formulas  and  Examples 
Authority:  31  U.S.C.  3102,  et  seq. 

Subpart  A— General  Information 

§  344.0    Offering  of  securities. 

(a)  In  order  to  provide  issuers  of  tax 
exempt  securities  with  investments 
which  allow  them  to  comply  with  yield 
restriction  and  arbitrage  rebate 
provisions  of  the  Internal  Revenue 
Code,  the  Secretary  of  the  Treasury 
offers  for  sale  the  following  State  and 
Local  Government  Series  securities: 

(1)  Time  deposit  securities: 

(i)  United  States  Treasur>-  Certificates 
of  Indebtedness, 
(ii)  United  States  Treasury  Notes,  and 
(ui)  United  States  Treasury  Bonds. 

(2)  Demand  deposit  securities — 
United  States  Treasur>'  Certificates  of 
Indebtedness. 

(3)  Special  zero  interest  securities: 

(i)  United  States  Treasury  Certificates 
of  Indebtedness, 
(ii)  United  States  Treasury  Notes. 

(b)  As  appropriate,  the  definitions  of 
terms  used  in  this  Part  344  are  those 

.  found  in  the  relevant  portions  of  the 
Internal  Revenue  Code  and  regulations. 
The  term  "government  body"  refers  to 
issuers  of  State  or  local  government 
bonds  described  in  section  103  of  the 
Internal  Revenue  Code,  as  well  as  to  any 
other  entity  subject  to  the  yield 
restrictions  in  sections  141-150  of  the 
Internal  Revenue  Code,  or  the  arbitrage 
rebate  requirements  in  section  143(g)(3) 
or  148  of  the  Internal  Revenue  Code. 
The  term  "postmaric  date"  refers  to  the 
date  affixed  by  the  U.S.  Postal  Service, 
not  to  a  postage  meter  date.  The  "date 
telecopied"  for  material  sent  by 
facsimile  equipment  is  the  date 
transmitted  as  it  appears  on  the 
document  received.  The  term  "dale- 
stamp"  refers  to  the  date  affixed  by  the 
carrier  ser\ice  upon  the  carrier's  taking 
receipt  of  the  material. 

(c)  This  offering  will  continue  until 
terminated  by  the  Secretar>'  of  the 
Treasury. 

§344.1    General  provisions. 

(a)  Regulations.  United  States 
Treasury  State  and  Local  Government 
Series  securities  shall  be  subject  to  the 
general  regulations  with  respect  to 
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United  States  securities,  which  are  set 
forth  in  the  Department  of  the  Treasury 
Circular  No.  300  (31  CFR  part  306),  to 
the  extent  applicable.  Copies  of  the 
circular  may  be  obtained  from  the 
Bureau  of  the  Public  Debt,  Forms 
Management—Room  301,  200  Third 
Street.  PO  Box  396,  Parkersburg,  WV 
26102-0396,  or  a  Federal  Reserve  Bank 
or  Branch. 

(b)  Issuance.  The  securities  will  be 
issued  in  book-entry  form  on  the  books 
of  the  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt,  Parkersburg, 
WV  26102-0396.  Transfer  of  securities 
by  sale,  exchange,  assignment  or  pledge, 
or  otherwise  will  not  be  permitted. 

(c)  Transfers.  Securities  held  in  an 
account  of  any  one  type,  i.e.,  time 
deposit,  demand  deposit,  or  special  zero 
interest,  may  hot  be  transferred  within 
that  accoimt  or  to  an  account  of  any 
other  type. 

(d)  Fiscal  agents.  Selected  Federal 
Reiserve  Banks  and  Branches,  as  fiscal 
agents  of  the  United  States,  may  be 
designated  to  perform  such  services  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasury  in  connection 
with  the  purchase  of,  transactions 
involving,  and  redemption  of,  the 
securities. 

(e)  Authority  of  subscriber.  Where  a 
commercial  bank  submits  an  initial  or 
final  subscription  on  behalf  of  a 
government  body,  it  must  certify  that  it 
is  acting  under  the  letter's  speciflc 
authorization;  ordinarily,  evidence  of 
such  authority  will  not  be  required. 
Subscriptions  submitted  by  an  agent 
other  than  a  commercial  bank  must  be 
accompanied  by  evidence  of  the  agent's 
authority  to  act.  Such  evidence  must 
describe  the  nature  and  scope  of  the 
agent's  authorization,  must  specify  the 
legal  authority  under  which  the  agent 
was  designated,  and  must  relate  by  its 
terms  to  the  investment  action  being 
undertaken.  Subscriptions  unsupported 
by  such  evidence  will  not  be  accepted. 

(f)  Reservations.  Transaction  requests, 
including  requests  for  subscription  and 
redemption,  will  not  be  accepted  if 
imsigned,  inappropriately  completed,  or 
not  timely  submitted.  The  Secretary  of 
the  Treasury  reserves  the  right: 

(1)  To  reject  any  application  for  the 
purchase  of  seciuities  under  this 
offiering; 

(2)  To  refuse  to  issue  any  such 
securities  in  any  case  or  any  class(es)  of 
cases;  and 

(3)  To  revoke  the  issuance  of  any 
security,  and  to  declare  the  subscriber 
ineligible  thereafter  to  subscribe  for 
securities  under  this  offering,  if  any 
security  is  issued  on  the  basis  of  an 
improper  certification  or  other 
misrepresentation  by  the  subscriber. 
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I  tther  than  as  the  result  of  an  inadvertent 

I  irror,  if  the  Secretary  deems  such  action 
0  be  in  the  public  interest. 
(4)  Any  of  these  actions  shall  be  final. 

'  "he  authority  of  the  Secretary  to  waive 
egulations  under  31  CFR  306.126 

<  ipplies  to  this  Part  344. 

^)  Debt  limit  contingency.  The 
)epartment  of  the  Treasury  reserves  the 
ight  to  change  or  suspend  the  terms 
ind  conditions  of  this  offering, 
ncluding  provisions  relating  to 
lubscriptions  for,  and  issuance  of, 
lecurities,  interest  payments, 
edemptions,  and  rollovers,  as  well  as 
lotices  relating  hereto,  at  any  time  the 
secretary  determines  that  issuance  of 
>bligations  sufficient  to  conduct  the 
)rderly  financing  operations  of  the 
Jnited  States  cannot  be  made  without 
jxceeding  the  statutory  debt  limit. 
\nnouncement  of  such  changes  shall  be 
jrovided  by  such  means  as  the 
Department  deems  appropriate. 

Approved  by  the  Office  of  Management  and 
budget  under  control  number  1535-0091) 

Subpart  B— Time  Deposit  Securities 

)  344.2    Description  of  securities. 

(a)  Terms. 

(1)  Certificates  of  Indebtedness.  The 
[certificates  will  be  issued  in  a  minimum 
imount  of  $1,000,  or  in  any  larger 
amount,  in  multiples  of  $100,  with 
maturity  periods  fixed  by  the 
government  body,  from  30  calendar 
days  up  to  and  including  one  year,  or 
for  any  intervening  period. 

(2)  Notes.  The  notes  will  be  issued  in 
a  minimum  amount  of  $1,000,  or  in  any 
larger  amoimt,  in  multiples  of  $100, 
with  maturity  periods  fixed  by  the 
government  body,  from  one  year  and 
one  day  up  to  and  including  10  years, 
or  for  any  intervening  period. 

(3)  Bonds.  The  bonds  will  be  issued 
in  a  minimum  amount  of  $1,000,  or  in 
any  larger  amount,  in  multiples  of  $100, 
with  maturity  periods  fixed  by  the 
government  body,  from  10  years  and 
one  day  up  to  and  including  30  years, 
or  for  any  intervening  period. 

(b)  Interest  rate.  Each  security  shall 
bear  such  rate  of  interest  as  the 
government  body  shall  designate,  but 
the  rate  shall  not  exceed  the  maximum 
interest  rate.  The  applicable  maximum 
interest  rates  for  each  day  shall  equal 
rates  shown  in  a  table  (Form  PD  4262), 
which  will  be  released  to  the  public  by 
10  a.m..  Eastern  time,  each  business 
day.  If  the  Treasury  finds  that  due  to 
circiunstances  beyond  its  control  the 
rates  will  not  be  available  to  the  public 
by  10  a.m..  Eastern  time,  on  any  given 
business  day,  it  will  provide  an 
immediate  announcement  of  that  fact 
and  advise  that  the  applicable  interest 


for  the  last  preceding  business  day  shall 
apply.  The  apphcable  rate  table  for  any 
subscription  is  the  one  in  effect  on  the 
date  the  initial  subscription  is 
telecopied,  if  transmitted  by  facsimile 
equipment,  postmarked,  if  mailed,  or 
carrier  date-stamped,  if  the  initial 
subscription  is  delivered  by  other 
carrier.  Subscriptions  telecopied, 
postmarked,  or  date-stamped  on  a  non- 
business day  will  be  subject  to  those 
interest  rates  which  are  in  effect  for  the 
next  business  day.  The  rates  specified  in 
the  tables  are  one-eighth  of  one  percent 
below  the  then  current  estimated 
Treasury  borrowing  rate  for  a  security  of 
comparable  maturity, 
(c)  Payment. 

(1)  Interest  computation  and  payment 
dates.  Interest  on  a  certificate  will  be 
computed  on  an  annual  basis  and  will 
be  paid  at  maturity  with  the  principal. 
Interest  on  a  note  or  bond  will  be  paid 
semiannually.  The  subscriber  will 
specify  the  first  interest  payment  date, 
which  must  occur  any  time  between  30 
days  and  one  year  of  the  date  of  issue, 
and  the  final  interest  payment  date  must 
coincide  with  the  maturity  date  of  the 
security.  Interest  for  other  than  a  full 
semiannual  interest  period  is  computed 
on  the  basis  of  a  365-day  or  366-day 
year  (for  certificates)  and  on  the  basis  of 
the  exact  niunber  of  days  in  the  half- 
year  (for  notes  and  bonds).  See 
appendix  to  subpart  E  of  part  306  of  this 
chapter  for  rules  regarding  computation 
of  interest. 

(2)  Method  of  payment.  For  securities 
for  which  subscriptions  are  submitted 
on  or  after  February  1, 1987,  payment 
will  only  be  made  by  the  Automated 
Clearing  House  method  (ACH)  for  the 
owner's  accoimt  at  a  financial 
institution  designated  by  the  owner.  To 
the  extent  applicable,  provisions  of 

§  357.26  on  "Payments,"  as  set  forth  in 
31  CFR  part  357  and  provisions  of  31 
CFR  part  370,  shall  govern  ACH 
payments  made  imder  this  offering.  For 
securities  for  which  subscriptions  were 
submitted  prior  to  February  1, 1987, 
payment  will  be  made: 

(i)  By  a  direct  credit  to  a  Federal 
Reserve  Bank  or  Branch  for  the  account 
of  the  financial  institution  servicing  the 
investor;  or 

(ii)  By  ACH  for  the  owner's  account 
at  a  financial  institution;  or  • 

(iii)  By  fiscal  agency  check;  or 

(iv)  In  accordance  with  other  prior 
arrangements  made  by  the  subscriber 
with  the  Bureau  of  the  Public  Debt. 

§344.3    Subscription  for  purchase. 

(a)  Subscription  requirements. 
Subscriptions  for  purchase  of  securities 
under  this  offering  must  be  submitted  tn 
the  Division  of  Special  Investments, 


Bureau  of  the  Public  Debt,  200  Third 
Street.  PO  Box  396,  Parkersburg.  WV 
26102-0396.  hiiUal  and  final 
subscriptions  may  be  submitted  by 
facsimile  equipment  at  (304)  480-6818. 
by  mail,  or  by  other  carrier.  All 
subscriptions  submitted  by  mail, 
whether  initial  or  final,  should  he  sent 
by  certified  or  registered  mail. 

(b)  Initial  subscriptions.  (1)  An  initial 
subscription,  either  on  a  designated 
Treasury  form  or  in  letter  form,  stating 
the  principal  amount  to  be  invested  and 
the  issue  date,  must  be  telecopied, 
postmarked,  or  where  delivered  by  other 
carrier,  must  be  date-stamped  at  least  15 
calendar  days  before  issue  date.  For 
example,  if  the  securities  are  to  be 
issued  on  March  16.  the  subscription 
must  be  telecopied,  postmarked,  or  date- 
stamped  no  later  than  March  1.  If  the 
initial  subscription  is  in  letter  form,  it 
should  read  substantially  as  follows: 
To:  Bureau  of  the  Public  Debt 

Pursuant  to  the  provisions  of 
Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  3-72,  current 
revision,  the  undersigned  hereby 
subscribes  for  United  States  Treasury 
Time  Deposit  Securities— State  and 
Local  Government  Series,  to  be  issued 
as  entries  on  the  books  of  the  Bureau  of 
the  Public  Debt,  Department  of  the 
Treasury,  in  the  total  amount  and  with 
the  issue  date  shown  below,  which  date 
is  at  least  15  calendar  days  after  the  date 
of  this  subscription: 

Principal  Amount 

s 


issue  Date 


The  undersigned  agrees  that  \he  final 
subscription  and  payment  will  be 
submitted  on  or  before  the  issue  date. 
(Tax  I.D.  Number  of  State  or  local 
government  body  or  other  entity 
eligible  to  purchase  State  and  Local 
Government  Series  securities) 
(Name  of  State  or  local  government 
body  or  other  entity  eligible  to 
purchase  State  and  Local 
Government  Series  securities) 


(Date) 
by   — 


(Signature  and  Title) 

(2)  The  provisions  set  out  in 
paragraph  (e)  of  §344.1.  dealing  with 
the  authority  of  the  subscriber  to  act  on 
behalf  of  a  government  body,  and  in 

§  344.4.  relating  to  the  failure  to 
complete  a  subscription,  apply  to  initial, 
as  well  as  final  subscriptions. 

(3)  An  initial  subscription  may  be 
amended  on  or  before  the  issue  date,  but 
KO  later  than  3  p.m..  Eastern  time,  on 


the  issue  date.  Notification  may  be 
telecopied  by  facsimile  equipment  to 
the  Bureau  of  the  Public  Debt  at  (304) 
480-6818  provided  the  request  is  clearly 
identified  as  an  amendment  and  is 
immediately  followed  by  the 
submission,  by  mail  or  other  carrier,  of 
written  notification.  Amendments  to 
initial  subscriptions  are  acceptable  with 
the  following  exceptions: 

(i)  The  issue  date  may  not  be  changed 
to  require  issuance  earUer  than  the  issue 
date  originally  specified  or  to  require 
issuance  more  than  seven  calendar  days 
later  than  originally  specified.  If  such 
change  is  made,  notification  should  be 
provided  to  the  Bureau  of  the  Public 
Debt  as  soon  as  possible,  but  no  later 
than  3  p.m..  Eastern  time,  one  business 
day  before  the  originally  specified  issue 
date; 

(ii)  The  aggregate  amount  may  not  be 
changed  by  more  than  the  ten  percent 
limitation  set  out  in  paragraph  (c)  of  this 
section; 

(iii)  An  interest  rate  may  not  be 
changed  to  a  rate  that  exceeds  the 
maximum  interest  rate  in  the  table  that 
was  in  effect  on  the  date  the  initial 
subscription  was  submitted;  and 

(iv)  Where  an  amendment  is  not 
submitted  timely,  the  Division  of 
Special  Investments  may  determine, 
pursuant  to  the  provisions  governing 
waiver  of  regulations  set  forth  under  31 
CFR  306.126,  that  such  an  amendment 
is  acceptable  on  an  exception  basis. 
Where  an  amendment  is  determined  to 
be  acceptable  on  an  exception  basis,  the 
amended  information  shall  be  used  as 
the  basis  for  issuing  the  securities,  and 
an  administrative  fee  of  $100  per 
subscription  will  be  assessed.  The 
Secretary-  reserves  the  right  to  reject 
amendments  which  are  not  submitted 
timely. 

(4)  No  initial  subscription  will  be 
required  where  a  final  subscription  is 
received  or  postmarked  at  least  15 
calendar  days  before  the  issue  date. 
Such  final  subscription  will  be  treated 
as  the  initial  subscription  for  purposes 
of  determining  the  applicable  interest 
rate  table  (see  §  344.2ft))).  and  may  be 
amended  on  or  before  the  issue  date, 
subject  to  the  exceptions  in  paragraph 
(b)(3)  of  this  section. 

(c)  F;7ia/  subscriptions.  A  final 
subscription  must  be  received  by  the* 
Bureau  of  the  Public  Debt  on  or  before 
the  issue  date,  but  no  later  than  3  p.m.. 
Eastern  time,  on  the  issue  date.  The 
final  subscription  may  be  telecopied  by 
facsimile  equipment  to  the  Bureau  of 
the  Public  Debt  at  (304)  480-6818 
provided  the  facsimile  is  properly 
identified  as  a  final  subscription  and  is 
immediately  followed  by  the 
submission  of  the  original  subscription 


form  by  mail  or  other  carrier.  The  final 
subscription  must  be  for  a  total 
principal  amount  that  is  no  more  than 
ten  percent  above  or  below  the  aggregate 
principal  amount  specified  in  the  initial 
subscription.  The  final  subscription, 
dated  and  signed  by  an  official 
authorized  to  make  the  purchase  and 
showing  the  taxpayer  identification 
number  of  the  beneficial  owner,  must  be 
accompanied  by  a  copy  of  the  initial 
subscription,  where  applicable.  The 
various  maturities,  interest  rates,  and 
semiannual  interest  payment  dates  (in 
the  case  of  notes  and  bonds),  must  be 
specified  in  the  final  subscription,  as 
well  as  the  title(s)  of  the  designated 
official(s)  authorized  to  request  early 
redemption.  Final  subscriptions 
submitted  for  certificates,  notes  and 
bonds  must  separately  itemize  securities 
of  each  maturity  and  each  interest  rate. 
The  final  subscription  must  contain  a 
certification  by  the  subscriber  that,  as  of 
the  date  of  investment  (without  regard 
to  any  temporary  period  of  no  longer 
than  30  days): 

(1)  The  total  investment  consists  only 
of  proceeds  (including  amounts  treated 
as  proceeds)  of  a  tax-exempt  bond  issue 
which  are  subject  to  yield  restrictions 
under  sections  141-150  of  the  Internal 
Revenue  Code  during  the.entire  period 
of  investment; 

(2)  The  total  investment  is  not  less 
than  all  of  such  proceeds  except  for — 

(i)  An  amount  not  to  exceed  $100,  and 
(ii)  Amounts  required  for  payment 

due  less  than  30  days  from  the  date  of 

issue; 

(3)  None  of  the  proceeds  submitted  in 
payment  is  derived  (directly  or 
indirectly)  from  the  redemption  before 
maturity  of  other  securities  of  the  State 
and  Local  Government  Series;  and 

(4)(i)  No  portion  of  the  investment  is 
being  made  (directly  or  indirectly)  with 
amounts  that  are  to  be  used  to  discharge 
a  tax-exempt  bond  issue  and  that  are 
derived  or  are  to  be  derived  (directly  or 
indirectly)  from  the  sale  of  escrowed 
open  market  securities,  the  proceeds  of 
which  were  to  be  used  to  discharge  a 
tax-exempt  bond  issue;  or 

(ii)  Although  a  portion  of  the 
investment  is  being  made  (directly  or 
indirectly)  with  amounts  that  are  to  be 
used  to  discharge  a  tax-exempt  bond 
issue  and  that  are  derived  or  are  to  be 
derived  (directly  or  indirectly)  from  the 
sale  of  escrowed  open  market  securities, 
the  proceeds  of  which  were  to  be  used 
to  discharge  a  tax-exempt  bond  issue, 
the  composite  yield  to  maturity  of  all 
investments  being  purciiased  with  such 
amounts  does  not  exceed  the  composite 
yield  to  maturity  of  the  securities  that 
were  sold,  based  on  the  price  at  which 
they  were  sold. 
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(5)  Where  proceeds  are  subject  to 
yield  restrictions  for  a  limited  period  of 
time,  under  paragraph  (c)(1)  of  this 
section,  no  investment  of  such  proceeds 
beyond  such  period  may  be  made.  For 
example,  if  a  reserve  fund  of  a  refunding 
issue  is  subject  to  yield  restrictions  for 
a  period  of  four  years,  the  securities 
purchased  as  an  investment  of  the 
reserve  fund  may  not  have  a  maturity 
longer  than  four  years.  With  respect  to 
obligations  described  in  section  103  of 
the  bitemal  Revenue  Code  issued  after 
January  31, 1987,  paragraph  (c)(2)  of  this 
section  is  satisfied  only  if  on  the  date  of 
investment,  all  the  proceeds  of  the  issue 
which  are  subject  to  yield  restrictions 
are  invested  in  State  and  Local 
Government  Series  securities.  Paragraph 
(cl(2)  of  this  section  does  not  apply  to 
purpose  investments,  such  as  mortgage 
notes  or  student  loan  obligations. 
Transferred  proceeds  of  the  tax  exempt 
bond  issue  that  were  proceeds  of 
another  issue  shall  not  be  treated  as 
proceeds  for  purposes  of  paragraph 
(c)(2)  of  this  section  if  no  portion  of  the 
total  investment  consists  of  such 
proceeds.  See  §  344.1(f)  as  to  improper 
certifications. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1535-0091) 

S  344.4    Issue  data  and  payment 

(a)  General.  The  subscriber  shall  fix 
the  issue  date  of  each  security  in  the 
initial  subscription.  The  issue  date  must 
be  a  business  day  and  may  not  exceed 
by  more  than  60  calendar  days  either 
the  date  the  initial  subscription  was 
telecopied  to  the  Bureau  of  the  Public 
Debt  or,  where  mailed,  the  postmark 
date,  or  where  delivered  by  other 
carrier,  the  carrier  date-stamp  thereof. 
Full  payment  for  each  subscription  must 
be  submitted  by  the  Fedwire  ftmds 
transfer  system  with  credit  directed  to 
the  Treasury's  General  Account.  Full 
payment  should  be  submitted  by  3  p.m., 
Eastern  time,  to  ensure  that  settlement 
on  the  securities  occurs  on  the  date  of 
issue. 

(b)  Noncompliance.  The  penalty 
imposed  on  any  subscriber  which  fails 
to  make  settlement  on  a  subscription 
once  submitted  shall  be  to  render  the 
subscriber  ineligible  thereafter  to 
subscribe  for  securities  under  this 
ofi'ering  for  a  period  of  six  months, 
beginning  on  the  date  the  subscription 
is  withdrawn  or  the  proposed  issue 
date,  whichever  occurs  first.  The 
Division  of  Special  Investments  may 
determine  to  waive  the  six  month 
penalty,  pursuant  to  the  provisions- 
governing  waiver  of  regulations  set  forth 
under  31  CFR  '>06.126.  Where 
settlement  occurs  after  the  proposed 
issue  date  and  the  Division  of  Special 
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Inv  sstments  determines,  pursuant  ta31 
CF  '.  306.126,  that  settlement  is 
acceptable  on  an  exception  basis,  the  six 
month  penalty  will  be  waived,  and  the 
sub  scriber  shall  be  subject  to  a  late 
pa>  ment  assessment.  The  assessment 
wil  include  payment  of  an  amount  ^ 
equal  to  the  amount  of  interest  that 
wotild  have  accrued  on  the  securities 
froi  n  the  proposed  issue  date  to  the  date 
of  i  ettlement,  as  well  as  an 
adi  linistrative  fee  of  $100  per 
subscription.  Assessments  under  this 
subsection  are  due  on  demand.  Failure 
to  ]  lay  an  assessment  shall  render  the 
sut  scriber  ineligible  thereafter  to 
sut  scribe  for  securities  under  this 
off(  iring  until  the  assessment  is  paid. 

(Af  proved  by  the  Office  of  Management  and 
Bu<  get  under  control  number  1535-0091) 

§3i4.5    Redemption. 

( 0  General.  A  security  may  not  be 
cal  ed  for  redemption  by  the  Secretary 
of  I  he  Treasury  prior  to  maturity.  Upon 
th«  maturity  of  a  security,  the 
De  jartment  will  make  payment  of  the 
pri  ncipal  amoimt  and  interest  due  to  the 
ow  ner  thereof.  A  security  scheduled  for 
re(  emption  on  a  non-business  day  will 
be  -edeemed  on  the  next  business  day. 
3)  Before  maturity. 

1)  In  general.  A  security  may  be 
re(  eemed  at  the  owner's  option  no 
eai  her  than  25  calendar  days  after  the 
iss  lie  date  in  the  case  of  a  certificate, 
an  1  one  year  after  the  issue  date  in  the 
ca:  e  of  a  note  or  bond.  Partial 

re(  emptions  may  be  requested  in 
mi  Itiples  of  $100;  however,  an  account 
ba  ance  of  less  than  $1,000  will  be 
rei  eemed  in  total. 

2)  Notice.  Notice  of  redemption  prior 
to  maturity  must  be  submitted,  either  on 
a  <  esignated  Treasury  form  or  by  letter, 
by  the  official  (s)  authorized  to  redeem 
\hi  I  securities,  as  shown  on  the  final 
subscription  form,  to  the  Division  of 
Special  Investments,  Bureau  of  the 

Pi  blic  Debt,  200  Third  Street,  PO  Box 
35  B,  Parkersburg,  WV  26102-0396.  The 
nc  tice  may  be  submitted  by  facsimile 
et  Liipment  to  the  Bureau  of  the  Public 
D  bt  at  (304)  480-6818,  by  mail,  or  by 
ot  ler  carrier.  The  notice  must  show  the 
ac  :ount  number,  the  maturities  of  the 
se  :urities  to  be  redeemed,  and  the  tax 
id  mtification  number  of  the  subscriber. 
T  le  notice  of  redemption  must  be 
te  ecopied,  postmarked,  or  where 
d<  livered  by  other  carrier,"  must  be  date- 
st  imped  no  less  than  15  calendar  days 
b«  fore  the  requested  redemption  date, 
bi  t  no  more  than  60  calendar  days 
b<  fore  the  requested  redemption  date.  A 
n(  itice  of  redemption  prior  to  maturity 
m  ay  not  be  cancelled. 

(3)  Redemption  proceeds — 
S  ibscriptions  on  or  after  September  1, 


1989.  For  securities  subscribed  for  on  or 
after  September  1, 1989.  the  amount  of 
the  redemption  proceeds  is  calculated 
as  follows: 

(i)  Interest.  If  a  security  is  redeemed 
before  maturity  on  a  date  other  than  a 
scheduled  interest  payment  date, 
interest  will  be  paid  for  the  fi^ctional 
interest  period  since  the  last  interest 
payment  date. 

(^ii)  Market  charge.  An  amount  shall 
be  deducted  from  the  redemption 
proceeds  in  all  cases  where  the  current 
borrowing  rate  of  the  Department  of  the 
Treasury  for  the  remaining  period  to 
original  maturity  of  the  security 
prematurely  redeemed  exceeds  the  rate 
of  interest  originally  fixed  for  such 
security.  The  amount  shall  be  the 
present  value  of  the  future  increased 
borrowing  cost  to  the  Treasury.  The 
annual  increased  borrowing  cost  for 
each  interest  period  is  determined  by 
multiplying  the  principal  by  the 
difference  between  the  two  rates.  For 
notes  and  bonds,  the  increased 
borrowing  cost  for  each  remaining 
interest  period  to  original  maturity  is 
determined  by  dividing  the  annual  cost 
by  two.  For  certificates,  the  increased 
borrowing  cost  for  the  remaining  period 
to  original  maturity  is  determined  by 
multiplying  the  annual  cost  by  the 
number  of  days  remaining  until  original 
maturity  divided  by  the  number  of  days 
in  the  calendar  year.  Present  value  shall 
be  determined  by  using  the  current 
borrowing  rate  as  the  discount  factor. 
The  term  "current  borrowing  rate" 
means  the  appHcable  rate  shown  in  the 
table  of  maximum  interest  rates  payable 
on  United  States  Treasury  securities — 
State  and  Local  Government  Series — for 
the  day  the  request  for  early  redemption 
is  telecopied,  postmarked,  or  where 
delivered  by  other  carrier,  date-stamped, 
plus  one-eighth  of  one  percentage  point. 
Where  redemption  is  requested  as  of  a 
date  less  than  30  calendar  days  before 
the  original  maturity  date,  such 
applicable  rate  is  the  rate  shown  for  a 
security  with  a  maturity  of  30  days.  The 
market  charge  for  bonds,  notes,  and 
certificates  of  indebtedness  can  be 
computed  by  use  of  the  formulas  in 
Appendix  A  to  this  part. 

(4)  Redemption  proceeds — 
Subscriptions  from  December  28,  1976 
through  August  31,  1989.  For  securities 
subscribed  for  fi-om  December  28, 1976 
through  August  31, 1989,  the  amount  of 
the  redemption  proceeds  is  calculated 
as  follows: 

(i)  Interest.  Interest  for  the  entire 
period  the  security  was  outstanding 
shall  be  recalculated  on  the  basis  of  the 
lesser  of  the  original  interest  rate  at 
which  the  security  was  issued,  or  the 
interest  rate  that  would  have  been  set  ul 


the  time  of  the  initial  subscription  had 
the  term  for  the  security  been  for  the 
shorter  period.  If  a  note  or  bond  is 
redeemed  before  maturity  on  a  date 
other  than  a  scheduled  interest  payment 
date,  no  interest  will  be  paid  for  the 
fractional  interest  period  since  the  last 
interest  payment  date. 

(ii)  Overpayment  of  interest.  If  there 
have  been  overpayments  of  interest,  as 
determined  under  paragraph  fb)(4)(i)  of 
this  section,  there  shall  be  deducted 
from  the  redemption  proceeds  the 
aggregate  amount  of  such  overpayments, 
^      plus  interest,  compounded 

semiannually,  thereon  from  the  date  of 
each  overpayment  to  the  date  of 
redemption.  The  interest  rate  to  be  used 
in  calculating  the  interest  on  the 
overpayment  shall  be  one-eighth  of  one 
percent  above  the  majymum  rate  that 
would  have  applied  to  the  initial 
subscription  had  the  term  of  the  security 
been  for  the  shorter  period. 

(iii)  Market  charge.  An  amount  shall 
be  deducted  ftx)m  the  redemption 
proceeds  in  all  cases  where  the  current 
borrowing  rate  of  the  Department  of  the 
Treasury  for  the  remaining  period  to 
original  maturity  of  the  security 
prematurely  redeemed  exceeds  the  rate 
of  interest  originally  fixed  for  such 
security.  The  amount  shall  be  calculated 
using  the  formula  in  paragraph  (b)(3)(ii) 
of  this  section. 

(5)  Redemption  proceeds — 
Subscriptions  on  or  before  December  27, 
1976.  (i)  For  securities  subscribed  for  on 
or  before  December  27, 1976.  the 
amount  of  the  redemption  proceeds  is 
calculated  as  follows. 

(ii)  The  interest  for  the  entire  period 
the  security  was  outstanding  shall  be 
recalculated  on  the  basis  of  the  lesser  of 
the  original  interest  rate  at  which  the 
security  was  issued,  or  an  adjusted 
interest  rate  reflecting  both  the  shorter 
period  during  which  the  security  was 
actually  outstanding  and  a  penalty.  The 
adjusted  interest  rate  is  the  Treasury 
rate  which  would  have  been  in  effect  on 
the  date  of  issuance  for  a  marketable 
Treasury  certificate,  note,  or  bond 
maturing  on  the  quarterly  maturity  date 
prior  to  redemption  (in  the  case  of 
certificates),  or  on  the  semiannual 
maturity  period  prior  to  redemption  (in 
the  case  of  notes  and  bonds),  reduced  in 
either  case  by  a  penalty  which  shall  be 
the  lesser  of: 

(A)  One-eighth  of  one  percent  times 
the  number  of  months  from  the  date  of 
issuance  to  original  maturity,  divided  by 
the  number  of  fiiU  months  elapsed  fit)m 
the  date  of  issue  to  redemption,  or 

(B)  One-fourth  of  one  percent. 
There  shall  be  deducted  bom  the 
redemption  proceeds,  if  necessary,  any 


overpayment  of  interest  resulting  from 
previous  payments  made  at  a  higher  rate 
based  on  the  original  longer  period  to 
maturity. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1535-0091) 

Sut)part  C — Demand  Deposit 
Securities 

§  344.6    Description  of  securities. 

(a)  Terms.  The  securities  are  defined 
as  one-day  certificates  of  indebtedness. 
The  securities  will  be  issued  in  a 
minimum  of  $1,000  and  any  increment 
above  that  amount.  Each  subscription 
will  be  established  as  a. unique  account. 
Securities  will  be  automatically  rolled 
over  each  day  unless  redemption  is 
requested. 

(b)  Interest  rate.  (1)  Each  security 
shall  bear  a  variable  rate  of  interest 
based  on  an  adjustment  of  the  average 
yield  for  three-month  Treasury  bills  at 
the  most  recent  auction.  A  new  rate  will 
be  effective  on  the  first  business  day 
following  the  regular  auction  of  three- 
month  Treasury  bills  and  will  be  shown 
in  the  table  (Form  PD  4262),  available  to 
the  public  on  such  business  day. 
Interest  will  be  accrued  and  added  to 
the  principal  daily.  Interest  will  be 
computed  on  the  balance  of  the 
principal,  plus  interest  accrued  through 
the  immediately  preceding  day. 

(2)(i)  The  annualized  effective 
demand  deposit  rate  in  decimals, 
.  designated  "I"  in  Equation  1  is 
calculated  as: 
/=((100/P)V'DTM_ii  (i-MTR)-TAC 

(Equation  1) 

where 

P=The  average  auction  price  for  the 

Treasury  bill,  per  hundred,  to  three 

decimal  places. 
Y=365  if  the  year  following  issue  date 

does  not  contain  a  leap  year  day 

and  366  if  it  does  contain  a  leap 

year  day. 
DTM=The  number  of  days  from  date  of 

issue  to  maturity  for  the  auctioned 

Treasury  bill. 
MTR=Estimated  average  marginal  tax 

rate,  in  decimals,  of  purchasers  of 

short-term  tax  exempt  bonds. 
TAC=Treasury  administrative  costs,  in 

decimals. 

(ii)  The  daily  factor  for  the  demand 
deposit  rate  is  then  calculated  as: 
DDR=(l+I)"Y-i 

(Equation  2) 

(3)  Information  as  to  the  estimated 
average  marginal  tax  rate  and  costs  for 
administering  the  demand  deposit  State 
and  Local  Government  Series  securities 
program,  both  to  be  determined  by 


Treasury  from  time  to  time,  will  be 
published  in  the  Federal  Register. 

(c)  Payment.  Interest  earned  on  the 
securities  will  be  added  to  the  principal 
and  will  be  reinvested  daily  until 
redemption.  At  any  time  the  Secretary 
determines  that  issuance  of  obligations 
sufficient  to  conduct  the  orderly 
financing  operations  of  the  United 
States  cannot  be  made  without 
exceeding  the  statutory  debt  limit,  the 
Department  will  invest  any  unredeemed 
demand  deposit  securities  in  special  90- 
day  certificates  of  indebtedness.  These 
90-day  certificates  will  be  payable  at 
maturity,  but  sedeemable  before 
maturity,  provided  funds  are  available 
for  redemption,  or  reinvested  in  demand 
deposit  securities  when  regular 
Treasury  borrowing  operations  resume, 
both  at  the  owner's  option.  Funds 
invested  in  the  90-day  certificates  of 
indebtedness  will  earn  simple  interest 
equal  to  the  daily  factor  in  effect  at  the 
time  demand  deposit  security  issuance 
is  suspended,  multiplied  by  the  number 
of  days  outstanding. 

§344.7    Subscription  (or  purcliase. 

(a)  Subscription  requirements. 
Subscriptions  for  purchase  of  securities 
under  this  offering  must  be  submitted  to 
the  Division  of  Special  Investments. 
Bureau  of  the  Public  Debt,  200  Third 
Street,  PO  Box  396,  Parkersburg.  WV 
26102-0396.  Subscriptions  must  be 
submitted  on  a  designated  Treasur>' 
form,  must  specify  the  principal  amount 
to  be  invested  and  the  issue  date,  and 
must  be  signed  by  an  official  authorized 
to  make  the  purchase.  The  Bureau  of  the 
Public  Debt  must  receive  the 
subscription  at  least  three  business  days 
before  the  issue  date.  The  subscription 
may  be  submitted  by  certified  or 
registered  mail,  or  by  other  carrier.  The 
subscription  may  also  be  submitted  by 
facsimile  equipment  at  (304)  480-6818. 
at  least  three  business  days  before  the 
issue  date,  provided  that  the  original 
subscription  form  is  submitted  by  mail, 
or  by  other  carrier,  and  is  received  by 
the  Division  of  Special  Investments  by 
3  p.m..  Eastern  time,  on  the  issue  date. 

(b)  Amending  subscriptions.  The 
principal  amount  to  be  invested  may  be 
changed  without  penalty  on  or  before 
the  issue  date,  but  no  later  than  1  p.m. 
Eastern  time,  on  the  issue  date. 
Notification  may  be  telecopied  by 
facsimile  equipment  to  the  Division  of 
Special  Investments  at  (304)  480-6818. 
provided  the  request  is  clearly 
identified  as  an  amendment  and  is 
immediately  followed  by  the 
submission,  by  mail  or  other  carrier,  of 
written  notification.  Where  an 
amendment  is  not  submitted  timely,  the 
Division  of  Special  Investments  may 
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detennine,  pursuant  to  the  provisions 
governing  waiver  of  regulations  set  forth 
under  31  CFR  306.126.  that  such  an 
amendment  is  acceptable  on  an 
exception  basis.  Where  an  amendment 
is  determined  to  be  acceptable  on  an 
exception  basis,  the  amended 
information  shall  be  used  as  the  basis 
for  issuing  the  securities,  and  an 
administrative  fee  of  $100  per 
subscription  will  be  assessed.  The 
Secretary  reserves  the  right  to  reject 
amendments  which  are  not  submitted 
timely. 

(c)  Certification.  By  completing  the 
subscription  form,  subscribers  certify  to 
the  following: 

(1)  Neither  the  aggregate  issue  price 
nor  the  stated  redemption  price  at 
maturity  of  the  bonds  that  are  part  of  the 
tax-exempt  issue  exceeds  $35  million. 
Issue  price  and  stated  redemption  price 
at  maturity  have  the  meanings  given 
such  terms  in  sections  1273  and  1274  of 
the  Internal  Revenue  Code; 

(2)  No  portion  of  the  tax-exempt  bond 
issue  has  been  or  will  be  issued  or 
permitted  to  remain  outstanding,  and 
the  expenditure  of  gross  proceeds  of  the 
tax-exempt  bond  issue  has  not  and  will 
not  be  delayed,  for  the  principal 
purpose  of  investing  in  demand  deposit 
securities; 

(3)  Only  eligible  gross  proceeds  of  the 
tax-exempt  bond  issue  have  been  and 
will  be  submitted  in  payment  for 
demand  deposit  securities.  Eligible 
gross  proceeds  are  all  gross  proceeds  of 
the  tax-exempt  bond  issue  except — 

(i)  Gross  proceeds  of  an  advance 
refunding  issue  to  be  used  to  discharge 
another  issue; 

(ii)  Gross  proceeds  accumulated  in  a 
reserve  or  replacement  fund  (other  than 
a  bona  fide  debt  service  or  reasonably 
required  reserve  or  replacement  fund); 
and 

(iii)  Solely  for  purposes  of  this 
paragraph  (c)(3),  gross  proceeds 
previously  invested  at  any  time 
pursuant  to  any  exception  in  paragraph 
(c)(5)  of  this  section,  other  than 
paragraph  (c)(5)(vi)  (Exception  6) 
(relating  to  amounts  of  less  than 
$25,000)  and  paragraph  (c)(5)(vii0 
(Exception  8)  (relating  to  inadvertent 
error). 

(4)  At  least  25  percent  of  the  eligible 
gross  proceeds  received  from  the  sale  of 
the  tax-exempt  bond  issue  have  been  or 
will  be  invested  in  demand  deposit 
securities  within  three  business  days  of 
the  date  of  receipt  thereof; 

(5)  All  eligible  gross  proceeds  of  the 
tax-exempt  bond  issue  have  been  and 
will  be  invested  within  four  business 
days  of  the  date  of  receipt  thereof  in 
demand  deposit  securities  (principal 

.  repayments  on  purpose  investments  are 
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t  -eated  as  gross  proceeds  received  on 
t  le  date  of  repayment).  This  paragraph 
(c)(5)  shall  not  apply  to  gross  pro^eds 
that  are  at  all  times  (prior  to  the  date  of 
( xpenditure  thereof)  invested  pursuant 
t )  one  of  the  exceptions: 

(i)  Exception  1.  Gross  proceeds  that 
{ re  invested  solely  in  investments  the 
( arnings  on  which  are  not  subject  to 
I  abate  imder  section  148(f)  or  143(g)(3) 
<  f  the  Internal  Revenue  Code 
( whichever  applies). 

(ii)  Exception  2.  Gross  proceeds  that 
i  re  invested  in  obligations  the  earnings 
(  n  which  are  not  reasonably  expected  to 
1  e  subject  to  rebate  by  reason  of  section 
48(f)(4)(A)(ii)  (relating  to  certain  bona 
ide  debt  service  funds)  of  the  Internal 
Revenue  Code  or  section  148(f)(4)(B) 
relating  to  exception  for  temporary 
ivestments)  of  the  Internal  Revenue 
I  lode. 

(iii)  Exception  3.  Gross  proceeds  that 
)  re  not  reasonably  expected  to  be  gross 
iroceeds  of  the  tax-exempt  bond  issue 
Qr  more  than  seven  business  days. 

(iv)  Exception  4.  Gross  proceeds  that 
j  re  part  of  a  reasonably  required  reserve 
ir  replacement  fund  (other  than  a  bona 
ide  debt  service  fund)  for  the  tax- 
xempt  bond  issue. 

(v)  Exception  5.  Gross  proceeds  that 
i  re  invested  in  taxable  obligations,  but 
tnly  if  the  yield  on  each  obligation 
computed  separately  and  on  the  basis 
>f  an  arm's  length  purchase  price)  is  no 
ligher  than  the  yield  on  the  tax-exempt 
)ond  issue. 

(vi)  Exception  6.  Eligible  gross- 
)roceeds  that  are  not  invested  in  one- 
lay  certificates  of  indebtedness  or 
)ursuant  to  paragraphs  (c)(5)(i-v) 
Exceptions  1  thrbugh  5),  but  only  if  the 
otal  amoimt  of  such  eligible  gross 
)roceeds  on  any  particular  day  is  less 
han  $25,000.  This  paragraph  (c)(5)(vi) 
Exception  6)  shall  not  apply  to  gross 
)roceeds  that  are  part  of  a  reasonably 
equired  reserve  or  replacement  fund 
other  than  a  bona  fide  debt  service 
und). 

(vii)  Exception  7.  Gross  proceeds  that 
ire  not  invested  pursuant  to  paragraph 
c)(5)(iv)  (Exception  4)  or  paragraph 
c)(5)(vi)  (Exception  6).  and  that  are 
nvested  in  any  taxable  obligation  the 
f^ield  on  which  is  higher  than  the  yield 
)n  the  tax-exempt  bond  issue,  but  only 
f  taxable  obligations  described  in 
)aragraph  (c)(5)(v)  (Exception  5).  and 
he  tax-exempt  obligations  described  in 
c](5)(i)  (Exception  1)  are  not  available 
or  investment  (for  example,  because 
narket  interest  rates  are  too  high  and 
statutory  or  indentuj«  restrictions 
prevent  investments  in  tax-exempt 
)bligations). 


(viii)  Exception  8.  Gross  proceeds  that 
are  not  invested  in  demand  deposit 
securities  due  to  an  inadvertent  error. 

(6)  See  §  344.1(f)  as  to  improper 
certifications. 

§  344.8    Issue  date  and  payment 

(a)  General.  The  subscriber  shall  fix 
the  issue  date  on  the  subscription,  the 
issue  date  to  be  a  business  day  at  least 
three  business  days  after  receipt  of  the 
subscription  by  the  Division  of  Special 
Investments.  Full  payment  for  each 
subscription  must  be  submitted  by  the 
Fedwire  funds  transfer  system  with 
credit  directed  to  the  Treasury's  General 
Account.  Full  payment  should  be 
submitted  by  3  p.m.,  Eastern  time,  to 
ensure  that  settlement  on  the  securities 
occurs  on  the  date  of  issue. 

(b)  Noncompliance.  The  penalty 
imposed  on  any  subscriber  which  fails 
to  make  settlement  on  a  subscription 
once  submitted  shall  be  to  render  the 
subscriber  ineligible  thereafter  to 
subscribe  for  securities  under  this 
offering  for  a  period  of  six  months, 
beginning  on  the  date  the  subscription 
is  withdrawn  or  the  proposed  issue 
date,  whichever  occurs  first.  The 
Division  of  Special  Investments  may 
determine  to  waive  the  six  month 
penalty,  pursuant  to  the  provisions 
governing  waiver  of  regulations  set  forth 
under  31  CFR  306.126.  Where 
settlement  occurs  after  the  proposed 
issue  date  and  the  Division  of  Special 
Investments  determines,  pursuant  to  31 
CFR  306.126.  that  settlement  is 
acceptable  on  an  exception  basis,  the  six 
month  penalty  will  be  waived,  and  the 
subscriber  shall  be  subject  to  a  late 
payment  assessment.  "The  assessment 
will  include  payment  of  an  amount 
equal  to  the  amount  of  interest  that 
would  have  accrued  on  the  securities 
from  the  proposed  issue  date  to  the  date 
of  settlement,  as  well  as  an 
administrative  fee  of  $100  per 
subscription.  Assessments  under  this 
subsection  are  due  on  demand.  Failure 
to  pay  an  assessment  shall  render  the 
subscriber  ineHgible  thereafter  to 
subscribe  for  securities  under  this 
offering  until  the  assessment  is  paid. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1535-0091) 

§344.9    Redemption. 

(a)  General.  A  security  may  be 
redeemed  at  the  owner's  option, 
provided  a  request  for  redemption  is 
received  not  less  than  one  business  day 
prior  to  the  requested  redemption  date. 
Partial  redemptions  may  be  requested; 
however,  an  account  balance  of  less 
than  $1,000  will  be  redeemed  in  total. 
Payment  will  be  made  by  crediting  the 
reserve  accoimt  maintained  at  the 


Federal  Reserve  Bank  or  Branch  by  the 
financial  institution  servicing  the 
account  owner. 

(b)  Notice.  Notice  of  redemption  must 
be  submitted,  either  on  a  designated 
Treasury  form  or  by  letter,  by  the 
~  official(s)  authorized  to  redeem  the 
securities,  as  shown  on  the  subscription 
form,  to  the  Division  of  Special 
Investments,  Bureau  of  the  Public  Debt 
200  Third  Street.  PO  Box  396, 
Parkersburg.  WV  26102-0396.  The 
noUce  may  be  submitted  by  facsimile 
equipment  to  the  Bureau  of  the  Public 
Debt  at  (304)  480-6818.  by  mail,  or  by 
other  carrier.  The  notice  must  show  the 
account  number  and  the  tax 
identification  number  of  the  subscriber. 
The  notice  of  redemption  must  be 
received  at  the  Bureau  of  the  PubUc 
Debt  by  1  p.m..  Eastern  time,  one 
business  day  prior  to  the  requested 
redemption  date. 

(c)  Certification.  By  completing  the 
redemption  form,  subscribers  certify  to 
the  fact  that  the  proceeds  to  be  received 
will  be  expended  within  one  day  of 
receipt  thereof  for  the  purpose  for  which 
the  tax-exempt  bond  was  issued. 

Subpart  O— Special  Zero  Interest 
Securities 

§344.10    General. 

Provisions  of  subpart  B  of  this  part 
(Time  Deposit  Securities)  apply  except 
as  specified  in  subpart  D  of  this  part. 

§  344.1 1    Description  of  securities, 
(a)  Terms.  Only  certificates  of 
indebtedness  and  notes  are  offered. 

(1)  Certificates  of  Indebtedness.  The 
certificates  will  be  issued  in  a  minimum 
amount  of  $1,000.  or  in  any  larger 
amount,  in  multiples  of  $100.  with 
maturity  periods  fixed  by  the 
government  body,  fix)m  30  calendar 
days  up  to  and  including  one  year,  or 
for  any  intervening  period. 

(2)  Notes.  The  notes  will  be  issued  in 
a  minimum  amount  of  $1,000,  or  in  any 
larger  amount,  in  multiples  of  $100, 
with  maturity  periods  fixed  by  the 
government  body,  from  one  year  and 
one  day  up  to  and  including  10  years, 
or  for  any  intervening  period. 

(b)  Interest  rate.  Each  security  shall 
par  no  interest. 

k12    Subscription  for  purchase. 

lieu  of  the  certification  under 
§  3^.3(c),  the  final  subscription  must 
contain  a  certification  by  the  subscriber 
that: 

(a)  The  total  investment  consists  only 
of  original  or  investment  proceeds  of  a 
tax-exempt  bond  issue  that  are  subject 
to  yield  restrictions  under  sections  141- 
150  of  the  Internal  Revenue  Code; 


(b)  None  of  the  original  proceeds  of 
the  tax-exempt  bond  issue  were  subject 
to  arbitrage  yield  restrictions  under 
section  148  of  the  hitemal  Revenue 
Code  on  the  date  of  receipt  thereof;  and 

(c)  None  of  the  proceeds  submitted  in 
payment  are  proceeds  of  an  advance 
refunding  issue  to  be  used  to  discharge 
another  issue  or  part  of  a  reserve  or 
replacement  fund  for  the  advance 
refunding  issue. 

§344.13    Redemption. 

(a)  General.  Provisions  of  §  344.5(a) 
apply. 

(b)  Before  maturity. 

(1)  In  general.  A  security  may  be 
redeemed  at  the  owner's  option  no 
earlier  than  25  calendar  days  after  the 
issue  date  in  the  case  of  a  certificate  and 
one  year  after  the  issue  date  in  the  case 
of  a  note.  No  market  charge  or  penalty 
shall  apply  in  the  case  of  the 
redemption  of  a  special  zero  interest 
security  before  maturity. 

(2)  Notice.  Notice  of  redemption  prior 
to  maturity  must  be  submitted,  either  on 
a  designated  Treasury  form  or  by  letter, 
by  the  official(s)  authorized  to  redeem 
the  securities,  as  shown  on  the  final 
subscription  form,  to  the  Division  of 
Special  Investments,  Bureau  of  the 
Public  Debt.  200  Third  Street,  PO  Box 
396,  Parkersburg,  WV  26102-0396.  The 
notice  may  be  submitted  by  facsimile 
equipment  to  the  Bureau  of  the  Public 
Debt  at  (304)  480-6818,  by  mail,  or  by 
other  carrier.  The  notice  must  show  the 
account  number,  the  maturities  of  the 
securities  to  be  redeemed,  and  the  tax 
identification  number  of  the  subscriber. 
The  notice  of  redemption  must  be 
telecopied,  postmarked,  or  where 
delivered  by  other  carrier,  must  be  date- 
stamped  no  less  than  15  calendar  days 
before  the  requested  redemption  date, 
but  no  more  than  60  calendar  days 
before  the  requested  redemptiondate.  A 
notice  of  redemption  prior  to  maturity 
cannot  be  cancelled. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1535-0091) 

Appendix  A  to  Part  344— Early  Redemption 
Market  Change  Formulas  and  Examples 

A.  The  amount  of  the  market  charge  for 
bonds  and  notes  can  be  determined  through 
use  of  the  following  formula: 


1  + 

( Equation  I) 


where 
M=market  chaiige 


b=increased  annual  borrowing  cost  (i.e., 

principal  multiplied  by  the  excess  of  the 
current  borrowing  rale  for  the  period 
from  redemption  to  original  maturity  of 
note  or  bond  over  the  rate  for  the 
security) 

r=number  of  days  from  redemption  to 
beginning  of  next  semiannual  interest 
period 

s=number  of  days  in  current  semiannual 

period 
i=current  borrowing  rate  for  period  from 

redemption  to  maturity  (expressed  in 

decimals) 
n=number  of  remaining  full  semiannual 

periods  to  the  original  maturity  date 


(,-v") 
a  =  -i — ^ — - 


(Equation  2) 


n 
V     =■ 


1  + 


i 


(Equation  3) 

B.  The  application  of  this  formula  may  t>e 
illustrated  by  the  following  example: 

(1)  Assume  that  a  S600.000  note  is  issued 
on  July  1.  1985.  to  mature  on  July  1. 1995. 
Interest  is  payable  at  a  rate  of  8%  on  January 
1  and  July  l. 

(2)  Assume  that  the  note  is  redeemed  on 
February  1. 1989.  and  that  the  current 
borrowing  rate  for  Treasury-  at  that  time  for 
the  remaining  period  of  6  years  and  150  days 
is  11%. 

(3)  The  increased  annual  borrowing  cost  is 
518,000.  (S600.000)x(ll%-8%J 

(4)  The  market  charge  is  computed  as 
follows: 


M  = 


$l,8,(X)0Yl50'l    f  $18,000  1 
~  —  ka) 


liiTJI- 


1  + 


181  A  2 
(Equation  4) 


$7.458.56  + ($9.000  )(a) 
1.0455801 1 1 
(Equation  5) 
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$7.458J6  + ($9,000) 


1.0455801 1 1 
(Equation  6) 

$7.458J6-i-($9,00OK8.6l8517849) 

1.0455801 1 1 
(Equation  7) 

$7.458.56 -h  $77.566.66 
1.0455801 1 1 
(Equation  8) 

$8Ui8.71 

(Equation  9) 

C.  The  amount  of  the  market  charge  for 
certificates  can  be  determined  through  use  of 
the  following  formula: 


(b)[ll 


l  +  -(i) 
s 


(Equation  10) 

where 

M=market  charge 

b=increased  borrowing  cost  for  full  period 

rsnumber  of  days  from  redemption  date  to 

origin.nl  maturity  date 
s=numbor  of  days  in  current  annual  period 

(365  or  366) 
iscurrent  borrowing  rate  expressed  in 

decimals  (discount  factor) 

D.  The  application  of  this  formula  may  be 
illustrated  by  the  following  example:^ 

(1)  Assiune  that  a  SSO.OOO  certificate  is 
issued  on  March  1, 1987,  to  mature  on 
November  1, 1987.  Interest  is  payable  at  a 
rate  of  10%. 

(2)  Assiune  that  the  certificate  is  redeemed 
on  July  1, 1987,  and  that  the  current 
borrowing  cost  to  Treasury  for  the  123-day 
period  from  July  1. 1987,  to  November  1, 
1987,  is  11.8%. 

(3)  The  increased  annual  borrowing  cost  is 
$900.  (S50.000-11.8%-10%) 

,  (4)  The  market  charge  is  computed  as 
follows: 
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M  = 


(Equation  11) 

303.29 
1.039764384 
(Equation  12) 

$291.69 

(Equation  13)      - 
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E  IVIRONMENTAL  PROTECTION 
A  aENCY 

41  CFRPart52 

[»  126-02-6660;  FRL-6075-3] 

A  tproval  and  Promulgation  of 
In  plementation  Plans;  MicMgan: 
E:  lension  of  Public  Conunent  Period 

A(  lENCY:  Environmental  Protection 
A  ;ency  (EPA). 

A(  TlON:  Proposed  rule;  extension  of 
pi  iblic  comment  period. 


UMI 


SI  MMARY:  On  August  10. 1994  the  EPA 
pi  oposed  to  approve,  through  "direct 
fi:  lal"  procedure,  the  exemption  request 
fir  >m  the  requirements  contained  in 
s(  ction  182(f)  of  the  Clean  Air  Act  (Act) 
fc  r  the  Detroit-Ann  Arbor  ozone 
n  inattainment  area  in  Michigan.  See  59 
F  1 40840  (proposed  rule)  and  59  PR 
41  826  (final  rule).  The  EPA  has  received 
a<  verse  comments  and  requests  for  an 
63  tension  of  the  public  comment  period. 
A  >  a  result,  the  public  comment  period 
w  ill  be  extended  an  additional  30  days 
b  )m  the  date  of  the  publication  of  this 
a<  tion.  Under  the  "direct  final" 
p  ocedures  all  public  comments 
rf  ceived  will  be  addressed  in  a 
s)  bsequent  final  rule  (based  upon  the 
pi  oposed  rule  cited  above). 
Di  kTES:  The  public  comment  period  is 
e:  tended  until  November  7, 1994. 
Al  lORESSES:  All  written  comments 
si  ould  be  addressed  to:  Carlton  T.  Nash. 
C  lief.  Regulation  Development  Section. 
A  r  Toxics  and  Radiation  Branch  (AT- 
II  ij),  U.S.  Environmental  Protection 
A  jency.  Region  5r  77  West  Jackson 
B  >ulevard,  Chicago,  Illinois,  60604- 
3  ;90. 


FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Abtuano.  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (AT-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604-3590. 

Dated:  September  7, 1994. 
Valdas  V.  Adunkiu, 
Begional  Administrator. 
IFR  Doc.  94-24676  Filed  10-5-94;  8;45  am) 
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40  CFR  Part  300 
[FRL-5087-31 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmeptal  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Radium  Chemical  Company  Superfund 

site  from  the  National  Priorities  List:    . 

Request  for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  II  Office 
announces  its  intent  to  delete  the 
Radium  Chemical  Company  site  from 
the  National  Priorities  List  (NPL)  and 
requests  public  comment  on  these 
actions.  The  NPL  constitutes  Appendix 
B  of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP). 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  as  amended.  EPA  and  the 
State  of  New  York  have  determined  that 
no  further  fund-financed  remedial 
action  is  appropriate  at  the  site  and 
actions  taken  to  date  are  protective  of 
public  health,  welfare,  and  the 
environment. 

DATE:  Comments  concerning  the  site 
may  be  submitted  on  or  before 
November  15. 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Kathleen  C.  Callahan,  Director, 
Emergency  and  Remedial  Res]>onse 
Division,  U.S.  Environmental  Protection 
Agency,  Region  II,  26  Federal  Plaza, 
room  737,  New  York,  NY  10278. 
FOR  FURTHER  INFORMATION  CONTACT: 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
II  public  docket,  which  is  located  at 
EPA's  Region  U  Office  in  New  York 
City,  and  is  available  for  viewing,  by 
appointment  only,  from  9  a.m.  to  5  p.m., 
Monday  through  Friday,  excluding 
holidays.  For  further  information  or  to 
request  an  appointment  to  review  the 


public  docket,  please  contact:  Ms.  Janet 
Cappelli,  Remedial  Project  Manager. 
U.S.  Environmental  Protection  Agency, 
Region  II,  26  Federal  Plaza,  room  29- 
100,  New  York,  NY  10278,  (212)  264- 
8671*. 

Background  information  from  the 
Regional  pubic  docket  related  to  the 
Radium  Chemical  Company  site  is  also 
available  for  viewing  at  information 
repositories  noted  below: 

Sunnyside  Branch,  Queens  Public 
Library.  43-06  Greenpoint  Avenue, 
Sunnyside,  New  York  11107 

Woodside  Branch,  Queens  Public 
Library,  54-22  Skillman  Avenue. 
Woodside,  New  York  11377. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  DeleUon  Procedures 

IV.  Basis  for  Intended  Site  Deletions 

L  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  II  announces  its  intent  to 
delete  the  Radium  Chemical  Company 
site,  Woodside,  Queens  County,  New 
York  from  the  NPL  and  requests  public 
comment  on  these  actions.  The  NPL 
con.stitutes  appendix  B  to  the  NCP, 
which  EPA  promulgated  pursuant  to 
section  105  of  CERCLA,  as  amended. 
The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  pubUc 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substances  Superfund 
Response  Trust  Fund  (Fund).  Pursuant 
to  §  300.425(e)(3)  of  the  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions,  if 
conditions  at  the  site  warrant  such 
action. 

The  EPA  will  accept  comments 
concerning  the  Radium  Chemical 
Company  site  for  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  11  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  these  actions.  Section 
IV  discusses  how  the  sites  meet  the 
deletion  criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  vdth  40  CFR  Section 
300.425(e),  sites  may  be  deleted  fixjm 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider 


whether  any  of  the  following  criteria 
have  been  met: 

(i)  EPA,  in  consultation  writh  the 
State,  has  determined  that  responsible 
or  other  parties  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fimd-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii)  Based  on  a  remedial 
investigation.  EPA,  in  consultation  with 
the  State,  has  determined  that  the 
release  poses  no  significant  threat  to 
public  health  or  the  enviroiunent  and. 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

ni.  Deletion  Procedures 

The  NCP  provides  that  EPA  shall  not 
delete  a  site  from  the  NPL  until  the  State 
in  which  the  release  was  located  has 
concurred,  and  the  public  has  been 
afforded  an  opportunity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts.  The  NPL  is  designed 
primarily  for  infonnational  purposes 
and  to  assist  Agency  management. 

EPA  Region  u  will  accept  and 
evaluate  public  comments  before 
making  a  final  decision  to  delete.  The 
Agency  believes  that  deletion 
procedures  should  focus  on  notice  and 
comment  at  the  local  level.  Comments 
from  the  local  community  may  be  the 
most  pertinent  to  deletion  decisions. 
The  following  procedures  were  used  for 
the  intended  deletion  of  the  Radium 
Chemical  Company  site: 

1.  EPA  Region  II  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  The  State  of  New  York  has 
concurred  with  the  deletion  decisions. 

3.  Concurrent  with  this  Notice  of 
Intent  to  Delete,  a  notice  has  been 
published  in  local  newspapers  and  has 
been  distributed  to  appropriate  federal, 
state  and  local  officials,  and  other 
interested  parties.  This  notice 
announces  a  thirty-day  public  comment 
period  on  the  deletion  package,  which 
starts  two  weeks  fi^m  the  date  of  the 
notice,  October  15. 1994,  and  vdll 
conclude  on  November  15, 1994. 

4.  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repositories. 

The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  any  final  decision  is 
made.  EPA  Region  II  will  prepare  a 


Responsiveness  Summary,  which  will 
address  the  comments  received  during 
the  public  comment  period. 

The  deletion  will  occur  after  the  EPA 
Regional  Administrator  places  a  Notice 
in  the  Federal  Register.  The  NPL  will 
reflect  any  deletions  in  the  next  final 
update.  Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  the 
Region  n  Office. 

IV.  Basis  for  Intended  Deletion  of  the 
Radium  Chemical  Company  Site 

The  Radium  Chemical  Company 
(RCC)  site  is  located  at  60-06  27th 
Avenue  in  Woodside,  Queens  County. 
New  York,  in  a  light  industrial/ 
residential  sector.  The  site  consisted  of 
a  1-story  brick  building  (and  a  part  of  a 
second  brick  building  which  shared  a 
wall  with  this  building)  bordered  on  the 
west  by  27th  Avenue  and  on  the  east  by 
the  Brooklyn-Queens  Expressway 
(BQE),  a  major  roadway  into  New  York 
City. 

Founded  in  New  York  in  1913.  RCC 
initially  produced  luminous  paint  for 
watch  dials  and  instruments.  Later,  the 
company  manufactured,  leased  and  sold 
radium-226  in  the  form  of  implant 
sources  to  hospitals,  medical  centers, 
and  research  laboratories.  In  the  late 
1950's,  RCC  transferred  its  operations  to 
the  present  location  in  Woodside,  New 
York.  The  radium  and  radon  devices 
were  stored  on-site  in  lead  containers  in 
a  brick  vault  room.  Eventually  the 
demand  for  radium  sources  lagged  as 
they  were  replaced  with  advanced 
radiotherapy  techniques  using  cesium 
and  cobalt  sources.  Subsequently,  many 
leased  radium  sources  were  returned  to 
RCC  and  were  stored  on-site. 

In  1983.  the  State  of  New  York 
suspended  the  RCC  operating  license 
due  to  various  disposal  and  Sofeiv 
infiractions.  RCC  attempted  to  obtain 
permission  to  begin  operations  again  in 
1 986 ,  but  was  den  i  ed .  The  New  York     , 
State  Department  of  Labor  issued  its 
first  Stipulation  and  Order  against  RCC 
on  October  17, 1987.  for  the  removal  of 
the  radium  sources  and 
decontamination  of  the  building.  The 
owner  was  unable  to  finance  the 
remediation  and,  subsequently, 
abandoned  the  building.  This  resulted 
in  a  second  Stipulation  and  Order, 
issued  on  July  20. 1988.  determining 
that  the  facility  could  not  be  maintained 
and  that  it  was  de  facto  abandoned  by 
RCC.  Remaining  on-site  were  a  large 
number  of  radium-containing  sealed 
devices,  some  of  which  were  suspected 
of  releasing  radium  and  radon  gas.  The 
amount  of  radium-226  at  the  site  was 
established  to  be  110  Curies  (Ci).  Also 
on-site  were  hundreds  of  containers  of 


UMI 


'id>oratory  chemicals,  many  of  which 
were  reactive,  corrosive,  flammable, 
and/or  potentially  shock-sensitive. 
In  July  1988,  at  the  request  of  the 
State-of  New  York,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
imdertook  a  limited  emergency  removal 
action  imder  CERCXA,  et  seq.,  to  secure 
the  facility  and  remove  the  radioactive 
sources.  EPA  provided  24-hour  security 
and  initiated  measures  to  stabilize  the 
site.  By  August  1988,  EPA  had  erected 
fencing  around  the  perimeter  and 
installed  remote  monitoring 
surveillance,  a  foam  fire  suppressant 
system,  special  vents,  and  other  safety 
measures.  In  February  1989,  EPA 
contracted  with  Chem-Nuclear  Systems. 
Inc.  to  remove  the  radium  sources  and 
other  hazardous  materials  from  the  site 
and  transport  them  to  approved  disposal 
facilities.  The  removal  action  was 
completed  in  October  1989. 
Approximately  120  Ci  of  radium  in  the 
form  of  sources,  contaminated  debris, 
and  loose  radium  salts  and  luminous 
compounds  were  removed  from  the  site. 
This  material  was  disposed  of  at 
facilities  located  in  Richland, 
Washington  and  Beatty,  Nevada,  both 
operated  by  U.S.  Ecology. 

On  February  10, 1989,  at  EPA's 
request,  the  U.S.  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  issued  a  Public  Health 
Advisory  to  alert  the  public,  EPA,  and 
the  State  of  New  York  of  a  serious  threat 
to  human  health,  based  on  the 
threatened  release  of  radium-226  from 
the  RCC  site.  In  an  August  1989  special 
NPL  update,  EPA  proposed  the  RCC  site 
for  the  NPL  based  on  the  ATSDR 
advisory.  On  November  21, 1989,  the 
RCC  site  was  added  to  the  National 
Priorities  List. 

EPA  completed  a  Focused  Feasibility 
Study  (FFS)  of  the  site  in  April  1990. 
Excessive  levels  of  Rn-222  and  Ra-226 
remained  in  the  RCC  facility,  along  with 
various  radium  contaminated  hazardous 
chemicals.  On  June  21, 1990,  EPA 
signed  a  Record  of  Decision  (ROD) 
selecting  a  remedy  for  the  RCC  site.  The 
ROD  called  for  the  following  remedial 
activities  at  the  site:  decontamination  of 
the  RCC  facility;  dismantlement  of  the 
RCC  building;  excavation  of 
contaminated  soils  and  subsurface 
structures;  and  transport  and  disposal  of 
wastes  to  an  approved  waste  disposal 
facility. 

The  EPA  community  relations 
activities  at  the  site  included  a  public 
meeting  in  May  1990  to  present  the 
results  of  the  FTS  and  the  preferred 
alternative  for  remediation  of  the  site. 
All  public  comments  received  were 
addressed.  A  major  concern  of  the 
public  was  the  disruption  to  the  local 
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1  usinesses  caused  by  street  closings. 
A  held  subsequent  meetings  with  the 
1  business  owners  to  determine  the 
St  obtrusive  method  for  achieving  our 
eeds. 

The  remedial  action  at  the  site  began 
September  1990  with  limited 
obiuzation  of  the  Site  for  surveying 
urposes.  On-site  decontamination 
egan  on  November  16, 1990  and  the 
rst  shipment  of  radioactive  wastes  left 
<he  Site  on  July  11, 1991.  The  RCC 

tuilding  was  decontaminated  and 
ismantled.  A  portion  of  an  adjoining 
uilding,  leased  by  RCC,  was  fully 
lecontaminated  and  restored. 
)ismantling,  excavation,  and  restoration 
ictivities  were  essentially  completed  by 
anuary  1993.  Removal  of  all  wastes 
rom  the  site  and  revegetation  was 
:ompleted  in  August  1993.  A  limited 
ixcavation  of  soils  surroimding  a  sewer 
ine  adjacent  to  the  RCC  property  was 
:onducted  during  July  1994. 

Approximately  812  tons  of  radioactive 
>oil  and  debris  and  92  cubic  feet  of 
•adium-contaminated  hazardous  wastes 
vere  transported  to  the  Envirocare  of 
Jtah,  Inc.  facility  in  Clive,  Utah  for 
disposal.  Approximately  862  tons  of 
incontaminated  masonry  and  concrete 
luilding  debris  were  transported  to  the 
"resh  Kills  Landfill  on  Staten  Island, 
^lew  York  for  disposal.  Other  wastes, 
including  approximately  45  tons  of 
Blemental  lead  and  20  tons  of  structural 
steel,  were  transported  to  the  Scientific 
Ecology  Group  (SEC),  Inc.  facility  in 
Oak  Ridge,  Tennessee  for 
decontamination  and  recycling  to  the 
nuclear  industry.  Approximately  2.5  Ci 
of  tritium  watch  faces  were  transported 
to  the  Chem-Nuclear  Systems,  Inc. 
facility  in  Barnwell,  South  Carolina  for 
disposal.  Approximately  36.7  kilograms 
of  radium-contaminated  elemental 
mercury  were  transported  to  the 
University  of  Tennessee  for 
decontamination,  followed  by  ultimate 
disposal  of  the  treated  residuals  at  the 
Chem-Nuclear  facility  in  Barnwell, 
South  Carolina  and  recycling  of  the 
decontaminated  elemental  mercury. 
Approximately  1.03  millicuries, 
associated  with  a  radium  calibration 
source,  was  transported  to  Rutgers 
University  for  use  in  radon-generation 
research.  Confirmatory  sampling 
showing  the  site  has  been 
decontaminated  below  the  required 
levels,  that  contaminated  soils  have 
been  excavated  and  disposed  of  off-site, 
and  that  the  site  has  been  backfilled 
with  clean  soil,  provide  further 
assurance  that  the  site  no  longer  poses 
any  threats  to  human  health  or  the 
environment. 
EPA,  with  concurrence  of  the  State  of 

New  York,  has  determined  that  all 


appropriate  Fimd-financed  responses 
under  CERCLA  at  the  Radium  Chemical 
Company  site  have  been  completed,  and 
that  no  further  cleanup  is  necessary. 

Dated:  September  21, 1994. 
Jeanne  M.  Fox, 

Regional  Administrator,  USEPA  Region  n. 
(FR  Doc.  94-24806  Filed  10-5-94;  8:45  am] 
BiLUNQ  cooe  aBao-AMi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  94-133,  RM-8514] 

Radio  Broadcasting  Services;  Cape 
Girardeau,  MO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SliMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Kevin 
G.  Greaser  proposing  the  allotment  of 
Channel  230A  to  Cape  Girardeau, 
Missouri,  as  that  community's  third  FM 
broadcast  service.  The  channel  can  be 
allotted  to  Cape  Girardeau  without  a  site 
restriction  at  coordinates  37-18-21  and 
89-31-05. 

DATES:  Comments  must  be  filed  on  or 
before  November  25, 1994,  and  reply 
comments  on  or  before  December  12, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  fihng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Jeffrey 
D.  Southmayd.  Southmayd  &  Miller, 
1220  Nineteenth  Street  NVV.,  Suite  400, 
Washington,  D.C.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  534-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-113  adopted  September  23, 1994, 
and  released  October  3, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW,  Washington, 
D.C.  The  complete  text  of  this  decision 
may  also  be  puithased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 
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Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Coinmission. 
|ohn  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
_  Rules  Division,  Mass  Media  Bureau . 
(FR  Doc.  94-24765  Filed  10-5-94;  8:45  am) 
BILUNQ  COOE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  94-1 14,  RM-B51S] 

Radio  Broadcasting  Services;  Ettrick, 
VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Hoffman  Commimications.  Inc., 
proposing  the  allotment  of  Channel 
226A  to  Ettrick,  Virginia,  as  the 
community's  first  local  aural 
transmission  service.  Channel  226A  can 
be  allotted  to  Ettrick  in  compUance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.3  kilometers  (7.6  miles) 
northwest  in  order  to  avoid  a  short- 
spacing  conflict  with  Station 
VVFOG(FM),  Channel  225B,  Suffolk, 
Virginia.  The  coordinates  for  Channel 
226A  at  Ettrick  are  37-17-53  and  77- 
32-53. 

DATES:  Conunents  must  be  filed  on  or 
before  November  25, 1994,  and  reply 
comments  on  or  before  December  12, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FC^,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  M.  Silverman,  Esq., 
Cole,  Raywid  &  Braverman,  1919 
Pennsylvania  Avenue  NW.,  Suite  200, 
Washington,  D.C  20006  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pam  Blumenthal.  Mass  Media  Bureau, 
(202) 634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-114,  adopted  September  21, 1994, 
and  released  October  3, 1994.  "The  fiill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street  NW.,  Washington.  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  bom  the 
Commission's  cop  contractor.  ITS,  Inc., 
(202)  857-3800.  2100  M  Street  NW., 
Suite  140,  Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  uie  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review  all,  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  iniormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

.List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  94-24766  Filed  10-5-94;  8:45  am) 
BILUNG  COOE  STIZ-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  391 
[FHWA  Docket  No.  MC-91-1] 

Qualification  Of  Drivers;  Vision 
Deficiencies;  Waivers 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Nodce  of  Determination:  request 
for  comments. 

SUMMARY:  The  FHWA  announces  a 
Determination  which  will  extend,  for 
thirty  days,  vraivers  issued  to  certain 
vision-impaired  drivers  as  part  of  a 
study  instituted  in  July,  1992.  The 
purpose  of  the  study  is  to  gather 
information  and  data  to  determine 
whether  there  should  be  a  change  in  the 
current  vision  standards  for  operators  of 
commercial  motor  vehicles  (O^Vs)  in 
interstate  commerce,  or  provision  for 
individualized  waivers.  This  action  is 


directed  solely  at  those  drivers  who  had 
been  granted  temporary  waivers  to 

participate  in  the  previously  authorized 
vision  waiver  study,  who  numbered 
2.411  as  of  September  30, 1994.  This 
Notice  also  projjoses  to  revalidate  the 
waivers,  allowing  the  aforementioned 
drivers  to  continue  to  partidp>ate  in  the 
study  until  its  conclusion,  which  will 
occiu-  on  or  before  March  31. 1996.  This 
revalidation  would  be  based  upon  the 
Determination  made  in  this  document. 
This  action  follows,  and  is  consistent 
with,  thei^ecision  of  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  in  the  case 
captioned  Advocates  for  Highway  and 
Auto  Safety  v.  Federal  Highway 
Administration,  28  F.3d  1288.  D.C.  Cir. 
1994,  which  vacated  the  rule 
authorizing  the  temporary  waivers  and 
remanded  the  matter  to  the  agency  for 
further  action  not  inconsistent  with  the 
Court's  ruling. 

DATES:  Comments  must  be  received  on 
or  before  October  21, 1994. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
91-1.  Room  4232.  HCC-10.  Office  of  the 
Chief  Coimsel,  Federal  Highway 
Administration.  400  Seventh  Street. 
SW..  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t..  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FHWA  has  established  a  special 
telephone  number  to  receive  inquiries 
regarding  this  notice.  The  numlwr  is  1- 
800-832-5660.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m..  e.t..  Monday 
through  Friday,  except  legal  Federal 
holidays.  No  Further  Waiver 
Applications  Are  Required  To  Be 
Submitted.  Nor  Will  Any  New  Waiver 
Applications  For  Participation  In  This 
Study  Be  Considered  As  A  Result  Of 
This  Action. 

SUPPLEMENTARY  INFORMATION:  Section 
206(f)  of  the  Motor  Carrier  Safety  Act  of 
1984.  (MCSA)  Pub.  L.  No.  98-554.  98 
Stat.  2832  (codified  at  49  U.S.C. 
31136(e).  formerly  49  U.S.C  app. 
2505(f))  allows  the  Secretar>'  of 
Transportation  to  grant  waivers  from  the 
Federal  Motor  Carrier  Safety 
Regulations  only  after  a  determination 
that  such  waivers  jire  not  contrary  to  the 
public  interest  and  are  consistent  with 
the  safe  operation  of  CMVs.  Historically, 
except  for  a  limb-handicap  waiver 
program  estabhshed  in  1979  (49  CFR 
391.49).  the  agency  had  granted  no 
individual  waivers  to  drivers  who  did 


50888  -Federal  Register  /  Vol.  ;59.  No.  193  /  Thursday,  October  6.  1994  /  Proposed  Rules 


UMI 


not  meet  the  physical  qualification 
requirements  set  forth  at  49  CFR  391.41. 

Current  Vision  Standard 

The  current  Federal  vision  standard 
for  CMV  drivers  requires: 

Distant  visual  acuity  of  at  least  20/40 
(Snellen)  in  each  eye  without  corrective 
lenses  or  visual  acuity  separately  corrected  to 
20/40  (Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at  least  20/ 
40  (Snellen)  in  both  eyes  with  or  without 
corrective  lenses,  field  of  vision  of  at  least  70 
degrees  in  the  horizontal  meridian  in  each 
eye.  and  the  ability  to  recognize  the  colors  of 
traffic  signals  and  devices  showing  standard 
r«d,  green,  and  amber. 

49  CFR  391.41(b)(10). 

This  standard  has  been  applied 
absolutely  in  the  sense  that  any  ~ 
individual  who  does  not  meet  the 
standard  is  determined  to  be  physically 
unqualified  to  drive  a  CMV  in  interstate 
commerce  without  further  consideration 
of  individual  ability.  Public  policy 
enunciated  in  the  Rehabilitation  Act  of 
1973  (Pub.  L.  93-112,  87  Stat.  355,  as 
amended)  and  the  Americans  with 
Disabilities  Act  of  1991  (Pub.  L.  101- 
336, 104  Stat.  327,  as  amended) 
indicates  that  a  preferable  standard 
would  allow  drivers  to  demonstrate 
their  individual  ability  to  drive  safely, 
in  spite  of  their  vision  deficiency. 
However,  because  no  practical  means  of 
testing  the  ability  of  an  individual  with 
various  vision  deficiencies  to  safely 
operate  a  CMV  were  knowrn  to  exist, 
except  actual  driving  experience,  the 
agency  could  not  grant  waivers  and  be 
certain  that  such  waivers  were 
"consistent  with  the  safe  operation  of 
commercial  motor  vehicles"  as  required 
by  the  MCSA.  The  FHWA  determined 
that  a  group  of  drivers  did  exist  who, 
although  they  did  not  meet  the 
standard,  had  already  demonstrated 
their  ability  to  drive  safely.  These 
drivers  were  either  operating  in 
intrastate  commerce  and  subject  to  a 
less  stringent  State  vision  standard,  or 
were  operating,  imwittingly  or 
otherwise,  in  contravention  of  the 
existing  interstate  standard.  Adoption  of 
the  Federal  standard  by  many  States, 
along  with  stepped-up  enforcement  at 
both  the  State  and  Federal  levels, 
exposed  these  drivers  to  disqualification 
determinations.  This  was  not 
inadvertent,  however.  Laws  enacted 
over  the  past  ten  years  have  effectively 
increased  resources  dedicated  to  the 
enforcement  of  the  Federal  safety 
regulations  or  compatible  State 
regulations  by  a  factor  often.  Congress 
has  insisted  on  imiform  standards 
consistent  with  Federal  regulations 
issued  pursuant  to  the  MCSA  of  1984, 
and  has  authorized  progrnms  to 
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encourage  states  to  adopt  those 
standards.  Moreover,  Federal 
regulations  implementing  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  and  its  commercial  driver's  license 
provisions,  have  further  helped  detect 
drivers  operating  in  interstate  commerce 
who  did  not  meet  the  Federal  physical 
qualification  requirements.  Because  of 
these  efforts,  more  than  5,000 
unqualified  drivers  have  been  identified 
and  removed  firom  interstate  driving 
positions.  That  is,  in  fact,  the  intent  of 
establishing  minimum  Federal 
standards  and  insuring  they  are 
enforced. 

Vision  Waiver  Study 

At  the  same  time  that  these 
enforcement  efforts  were  increasing, 
heightened  awareness  of  the  rights  of 
disabled  individuals,  and  the  fact  that 
some  of  the  physical  qualification 
standards  were  absolute  in  that  they 
permitted  no  demonstration  of  ability 
notwithstanding  the  physical  deficit, 
caused  the  FHWA  to  reexamine  its 
vision  standard.  Several  research 
studies,  although  acknowledging  that 
visual  capacity  was  an  essential  element 
of  safe  commercial  vehicle  operation, 
had  failed  to  fully  resolve  the  issue  of 
what  level  of  visual  capacity  would  be 
required  to  assure  safety.  The  FHWA 
decided  to  conduct  a  further  study  in  an 
attempt  to  gather  essential  information 
that  would  lead  to  an  improved 
standard.  The  difficulties  with  some  of 
the  previous  studies  included 
insufficient  subjects  and  the  absence  of 
exposure  data.  The  FHWA  believed 
these  difficulties  could  be  overcome,  in 
part,  by  using  as  subjects  drivers  who, 
although  they  did  not  meet  the  Federal 
vision  standards,  had  been  safely 
operating  CMVs  for  some  time  and  were 
now,  for  the  reasons  mentioned  above, 
becoming  more  readily  identifiable. 

The  FHWA  announced  its  vision 
waiver  study  in  a  Notice  of  Intent  to 
accept  applications  for^vaivers  on 
March  25, 1992,  (57  FR  10295).  The 
intent  of  the  proposed  program  was  to 
obtain  valuable  information  on  the 
relationship  between  visual  capacity 
and  the  ability  to  operate  a  CMV  safely. 
This  vision  waiver  study  was  initiated 
as  part  of  an  overall  regulatory  review 
of  the  medical  qualification  standards 
applicable  to  interstate  CMV  drivers.  It 
Vi'as  also  responsive  to  several 
Congressional  Committee  reports 
accompanying  the  Americans  With 
Disabilities  Act  directing  the  Secretary 
within  two  years  to  "undertake  a 
thorough  review  of  (the  driver 
qualification)  regulations  to  ascertain 
whether  the  standards  conform  with 
current  knowledge  *  *  *  and  whether 


such  regulations  are  valid  under  this 
Act."  (42  U.S.C.  12101,  Pub.  L.  101-336. 
104  Stat.  327).  (See  H.  Rep.  596, 101st 
Cong.,  2d  Sess.  60-61  (1990) 
(conference  report);  H.  Rep.  485,  Part  2, 
101st  Cong.,  2d  Sess.  57  (1990)  (House 
Committee  on  Education  and  Labor);  H. 
Rep.  458,  Part  3, 101st.  Cong.,  2d  Sess. 
34  (1990)  (House  Committee  on  the 
Judiciary);  S.  Rep.  116, 101st  Cong.,  1st 
Sess.  27-28  (1989)  (Senate  Committee 
on  Labor  and  Human  Resources). 

A  further  notice  with  request  for 
comments  was  published  on  June  3. 
1992,  (57  FR  23370),  and  a  notice  of 
final  disposition  was  published  on  July 
16, 1992,  (57  FR  31458).  The  period 
during  which  applications  for 
participation  in  this  waiver  program 
would  be  considered  expired  on 
December  31, 1992,  after  having  been 
extended  from  September  21, 1992  (57 
FR  45002,  September  30, 1992).  Over 
3,700  applications  were  received. 

To  assure  consistency  with  safety,  the 
FHWA  set  minimum  requirements 
which  a  driver  would  have  to  meet 
before  being  considered  eligible  for  a 
waiver.  These  included  visual  acuity  of 
at  least  20/40  (Snellen)  in  the  better  eye, 
three  years  driving  experience  with  the 
vision  deficiency,  a  safe  driving  record 
for  that  period,  and  a  report  on  the 
condition  of  the  applicant's  vision  from 
an  ophthalmologist  or  optometrist, 
including  an  opinion  as  to  the  driver's 
ability  to  operate  a  CMV  safely  with  the 
condition.  A  safe  driving  record  was 
defined  as  the  absence  of  chargeable 
accidents,  no  convictions  for  serious 
traffic  offenses,  and  no  more  than  two 
convictions  for  other  moving  violations. 
The  agency  based  its  requirement  that 
drivers  participating  in  the  study  have 
a  three-year  safe  driving  history  with 
their  vision  impairment  upon  studies 
(discussed  more  fully  in  "Rationale  for 
the  Determination")  indicating  that  past 
experience  can  be  used  to  predict  future 
performance,  especially  v.'hen  combined 
with  other  predictive  factors  such  as 
geographic  location,  mileage  driven,  and 
conviction  history.  The  agency  also 
relied  upon  opinions  from  the  medical 
community  that  individuals  with  vision 
impairments  are  often  able  to 
compensate  for  that  impairment  over  a 
period  of  time.  Because  of  the 
discrepancy  as  to  how  much  time  is 
necessary  to  allow  an  individual  to 
compensate  for  an  impairment  (which 
generally  ranged  from  several  months  to 
a  full  year),  the  agency's  choice  of  three 
years  provided  added  assurance  that 
drivers  would  have  had  sufficient  time 
to  develop  compensatory  behavior.  It 
was  also  the  longest  period  for  which 
driver  histories  were  uniformly 


available  from  State  motor  vehicle 
departments  (MVD). 

Court  Decision 

The  Advocates  for  Highway  and  Auto 
Safety  (Advocates)  filed  suit  in  the 
United  States  Court  of  Appeals  for  the 
D.C.  Circuit,  requesting  a  review  of  the 
FHWA's  notice  of  final  disposition 
granting  waivers  to  individuals  who 
otherwise  did  not  meet  the  Federal 
vision  standard  required  for  the 
qualification  of  CMV  drivers  in 
interstate  commerce.  The  Advocates 
asserted  that  the  waiver  program  was  in 
violation  of  the  Administrative 
Procedures  Act  (5  U.S.C.  553)  because 
the  rule  implementing  the  program  was 
not  issued  with  opportunity  for 
meaningful  comment  and  was  otherwise 
arbitrary,  capricious,  or  not  in 
accordance  with  law. 

A  three-judge  panel  for  the  D.C, 
Circuit  issued  its  opinion  in  the  case  on 
August  2, 1994.  The  Court  found  that 
the  FHWA's  notices  of  the  program  did 
provide  for  meaningful  comment  and 
that  the  comments  received  were  given 
consideration.  The  Court  also  held  that 
the  FHWA's  approach,  given  the 
apparently  conflicting  demands,  was 
reasonable,  and  therefore  not  arbitrary 
and  capricious.  The  Court  observed, 
however,  that  the  FHWA  "initiated  a 
program  to  issue  temporary  waivers  to 
visually  impaired  drivers  in  order  to 
procure  the  hard  evidence  needed  to 
determine  the  effect  of  visual 
deficiencies  on  safety.  Yet,  before  it  may 
grant  a  waiver,  the  Safety  Act  required 
the  agency  to  determine  that  such 
waiver  *  *  *  is  consistent  with  the  safe 
operation  of  commercial  motor 
vehicles."  28  F.3d  at  1294.  The  Court 
found  that  the  agency's  "determination 
that  the  waiver  program  will  not 
adversely  affect  the  safe  operation  of 
CMVs  is  devoid  of  empirical  support  in 
the  record,"  28  F.3d  at  1294,  and  that 
"the  FHWA  has  failed  to  meet  the 
exacting  requirements  of  section  2505(f) 
(now  49  U.S.C.  31136(e))."  28  F.3d  at 
1294.  Consequently,  the  Court 
concluded  that  the  FHWA's  adoption  of 
the  waiver  program  was  contrary  to  law, 
and  vacated  and  remanded  the  rule  to 
the  agency. 

Rationale  for  the  Determination 

This  notice  of  determination  is  issued 
in  response  to  the  Court's  remand.  The 
FHWA  has  analyzed  the  Court's 
decision  and  its  effect  on  the  vision 
waiver  study,  and  has  evaluated 
evidence  that  was  not  before  the  Court, 
mcluding  considerable  data  gathered 
through  the  vision  waiver  study  during 
its  two  years  of  operation.  As  of 
September  30, 1994,  there  were  2,411 


individuals  participating  in  the  vision 
waiver  study.  Unless  the  agency  acts  on 
the  D.C  Qrcuit  Court's  remand,  the 
waivers,  without  which  most  of  these 
drivers  would  not  be  qualified,  would 
have  to  be  rescinded  immediately 
because  the  decision  of  the  Court,  when 
mandated,  will  invalidate  the  existing 
rule  authorizing  the  waivers. 

Generally,  a  truck  driver's  ability  to 
operate  is  demonstrated  by  possession 
of  a  currently  vaUd  commercial  driver's 
license  or  other  authorized  license,  and 
based  upon  other  safety-related 
information  pertaining  to  the  type  of 
vehicle  to  be  operated.  A  commercial 
driver's  license  or  other  authorized . 
license  is  issued  after  subjecting  the 
driver  to  knowledge  and  performance 
tests  usually  administered  in  the  course 
of  a  few  hours.  Some  employers  may 
add  a  performance  test,  or  a  safe  driving 
probationary  period  before  permanent 
employment.  How  safely  the  driver  may 
operate  thereafter  is  based  on 
compliance  with  traffic  laws  and 
regulations  and  involvement  in 
accidents. 

The  drivers  accepted  for  the  waiver 
study  had  to  meet  the  licensing 
requirement  of  their  States  and  any 
employer-mandated  prerequisites,  in 
addition  to  demonstrating  beforehand  a 
safe  driving  record  for  three  years  as 
required  by  the  Vision  Waiver  Program. 
By  allowing  these  drivers  to  continue 
to  drive  under  a  waiver  program,  i.e..  in 
effect,  grandfathering  them,  the  FHWA 
placed  itself  in  the  position  of  receiving 
iriformation  on  the  relationship  between 
visual  capacity  and  the  ability  to  operate 
a  CMV  safely.  Because  they  did  not 
meet  existing  vision  standards,  these 
drivers  could  not  be  allowed  to  operate 
in  interstate  commerce,  unless  they 
obtained  waivers.  The  Court 
acknowledged  that  "this  approach  may 
be  entirely  reasonable,"  but  it  found  that 
the  FHWA  lacked  data  to  support  the 
conclusion  that  the  conditions  it 
imposed  on  the  granting  of  waivers 
assured  consistency  wiSi  the  safe 
operation  of  CMVs. 

In  order  to  revalidate  the  waivers,  and 
to  remain  consistent  with  the  Court's 
remand,  the  FHWA  is  relying  upon 
several  research  studies  demonstrating 
the  effectiveness  of  methods  to  ascertain 
the  probability  of  an  individual 
experiencing  accidents  in  the  future 
based  on  accident  history.  The  first 
major  effort  in  this  area  was  done  in 
England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  differentjime 
periods  vary  only  slightly.  (See  Bates 
and  Neyman.  University  of  California 


Publications  in  Statistics,  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
accident  history  coupled  with  other 
factors.  These  factors,  such  as  age.  sex. 
geographic  location,  mileage  driven  and 
conviction  history,  are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probabiUty  of  an  individual 
experiencing  future  accidents.  (See 
Weber,  Donald  C,  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June,  1971).  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  California 
study  used  three  consecutive  years  of 
data,  comparing  the  experience  of 
drivers  in  the  first  two  years  with  the 
experience  of  those  same  drivers  the 
final  year.  Copies  of  the  several  studies 
relied  upon  here  have  been  added  to  the 
docket. 

Based  upon  the  studies  and  practices 
noted  above,  the  FHWA  has  determined 
that  three  years  safe  driving  experience  - 
with  the  vision  deficiency  not  only 
allowed  for  sufficient  adjustment  by 
drivers  to  the  condition,  but  also 
provided  for  the  longest  period  of 
experience  for  which  records  were 
uniformly  available  from  which  to 
predict  future  performance.  As  noted 
above,  the  California  study  was  limited 
to  a  two-year  base  period  because,  like 
many  jurisdictions,  the  accumulation  of 
accurate  driver  histories  does  not 
exceed  three  years.  The  use  of  a  three- 
year  base  period  improves  the 
predictability  of  the  future  period 
because  the  longer  the  period,  the  more 
likely  the  elimination  of  random 
anomalies.  (See  Bates  and  Neyman. 
University  of  California  Publications  in 
Statistics,  April  1952.)  Therefore,  the 
FHWA  believes  it  has  required  and 
applied  a  sufficiently  long  period  of  safe 
driving  to  project  continued  safe  driving 
over  a  future  period  of  the  same 
duration. 

The  FHWA  accepted  only  those 
drivers  with  no  chargeable  accidents  for 
the  three-year  period  of  most  recent 
driving  experience.  This  translated  into 
no  chargeable  accidents,  as  verified 
through  motor  vehicle  records,  in 
approximately  300  milHon  vehicle  miles 
travelled  (VMT),  as  reported  by  the 
applicants.  Although  the  FHWA 
certainly  could  not  conclude  that  this 
rate  would  remain  at  zero,  some  of  the 
studies  noted  above  concluded  that  the 
correlation  between  the  accident 
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experience  of  the  same  individual  over 
two  different  time  periods  was  strongest 
when  the  rate  of  accidents  was  lowest. 
Moreover,  the  FHWA  is  confident  that 
the  chargeable  accident  rate  of  the 
general  commercial  driving  population 
over  three  years  could  not  be  less  than 
0.  In  fact,  the  chargeable  accident  rate 
for  the  year  1991,  the  year  prior  to  the 
inception  of  the  vision  study,  for  the 
general  truck  driving  population  was 
0.46  per  1  million  vmt. 

If  tne  waived  drivers  were  not 
permitted  to  continue  to  drive,  they 
would  have  to  be  replaced  by  other 
drivers.  These  "replacement"  drivers 
come  from  the  general  commercial 
driving  population,  which  includes 
new,  inexperienced  conunercial  drivers. 
The  FHWA  has  established  that  the 
chargeable  accident  rate  for  the  general 
commercial  driving  population  for  the 
year  1992  well  exceeds  that  of  the 
drivers  participating  in  the  vision 
waiver  program.  Information  about  the 
past  perfOTmance  of  new,  inexperienced 
commercial  drivers,  many  of  whom  are 
younger  in  age,  does  not  exist.  Studies 
have  shown,  however,  that  younger 
drivers  of  passenger  vehicles  produce 
the  highest  accident  rates. 
Consequently,  the  agency  required  a 
three-year  experience  factor  for 
applicants  to  the  waiver  program  as  a 
means  of  eliminating  a  similar  risk 
posed  by  inexperienced  commercial 
drivers.  See  Wyckoff,  D.  Truck  Drivers 
in  America,  D.C.  Heath  &  Co., 
Lexington,  Mass.  1979. 

The  good  driving  record  demonstrated 
by  the  waiver  applicants  not  only 
required  the  absence  of  chargeable 
accidents  over  a  three-year  period,  but 
also  the  absence  of  serious  traffic 
violations  and  no  more  than  two  minor 
traffic  violations.  According  to  the 
Califomia  Driver  Record  Study 
mentioned  above,  this  is  the  best 
predictor  of  fvtfure  safe  driving. 

The  requirement  of  three  years  safe 
driving  experience  with  the  vision 
deHcit  severely  limited  participation  by 
the  highest  accident-risk  age  group. 
Each  driver's  application  was 
individually  examined,  any  missing 
information  was  required  to  be 
furnished,  and  each  driver  was 
measured  against  the  waiver  standards 
to  assure  that  all  the  conditions  were 
met,  i.e.,  individualized  determinations 
were  made  on  the  basis  of  complete  data 
submitted  by  each  appHcant,  to 
determine  eligibility  for  participation  in 
the  waiver  program. 

The  FHWA  now  has  new,  significant 
data,  which  had  also  not  been 
considered  by  the  Court  in  reaching  its 
decision,  to  support  its  present 
determination.  The  vision  waiver  study 
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las  now  been  in  effed  since  July  1992, 
md  has  collected  driver  safety  and 
jerformance  data  periodically  for 
ipproximately  two  years.  Individuals 
iriving  piu^uant  to  waivers  are  required 
0  submit  reports  of  vehicle  miles 
ravelled  monthly.  They  are  also 
•equired  to  report  any  citation  for  a 
noving  violation  involving  a  CMV  and 
he  judicial  or  administrative 
disposition  of  such  charge,  and,  within 
15  days  of  occurrence,  any  accident 
nvolvement  whatsoever  while 
>perating  a  CMV.  All  accident 
nformation  is  verified  periodically 
iirough  each  driver's  State  motor 
i/ehiele  record  (MVR)  by  the  FHWA's 
contractor,  Conwal,  Inc.  of  Falls  Church, 
Virginia.  Participants  in  the  waiver 
jrogram  also  submitted,  prior  to  their 
icceptance,  detailed  information  of  their 
ndividual  vital  statistics,  employment 
listory,  current  status  of  driving 
}rivilege  as  recorded  on  the  licensing 
>tate's  MVR  and  the  license  status  for 
the  past  three  years,  and  expert  medical 
opinion  by  an  ophthalmologist  or 
optometrist  as  to  current  visual  acuity 
and  its  effect  on  his  or  her  ability  to 
perform  the  driving  task  safely. 
Participating  drivers  are  required  to 
submit  annual  reports  from  an 
ophthalmologist  or  optometrist  attesting 
to  the  present  condition  of  their  vision. 
Any  loss  of  vision  bringing  them  below 
the  waiver  standard  of  20/40  in  the 
better  eye  results  in  immediate 
discharge  from  the  program. 

Drivers  participating  in  the  program 
are  subject  to  revocation  of  their  waiver 
for  failure  to  meet  certain  reporting 
requirements  or  if  the  vision  in  their 
better  eye  falls  below  the  required 
standard.  The  agency  strictly  holds 
waived  drivers  to  these  requirements 
and  standards.  As  of  September  30, 
1994,  a  total  of  201  drivers  have  had 
their  waivers  revoked.  Of  that  number, 
21  drivers  were  revoked  for  failing  to 
submit  an  annual  medical  exam.  The 
remaining  180  drivers  were  revoked  for 
failing  to  submit  monthly  driving 
reports  on  time.  No  drivers  have  had 
their  waivers  revoked  for  decreasing 
visual  acuity;  however,  two  drivers  have 
voluntarily  withdrawn  from  the 
program  on  this  basis. 

Based  upon  statistical  analysis  of  this 
information  conducted  by  the 
contractor,  the  agency  can  conclude  that 
the  driving  performance  of  individuals 
participating  in  the  vision  waiver 
program  is  better  than  the  driving 
performance  of  all  CMV  drivers 
collectively,  based  on  data  obtained 
from  the  General  Estimates  Service 
(GES).  The  GES  is  a  national  survey 
conducted  by  the  National  Highway 
Traffic  Safety  Administration,  and  was 


selected  for  use  as  the  best  measure  of 
the  prevailing  national  norm  relative  to 
large  truck  accidents. 

The  Third  Interim  Monitoring  Report, 
prepared  by  the  contractor  responsible 
for  FHWA's  vision  waiver  program, 
dated  June  2t,  1994,  reported  on  the 
cumulative  driving  performance  of 
those  individuals  participating  in  the 
waiver  group  between  July  1992  and 
February  1994.  During  that  period,  a 
total  of  211  accidents  were  reported  and 
a  total  of  136.4  miUion  VMT  had  been 
recorded.  The  number  of  accidents  in 
this  period  divided  by  the  VMT  give  an 
accident  rate  of  1.547  accidents  per 
million  VMT.  The  national  accident  rate 
for  large  truck  accidents,  as  reported  by 
the  GES  for  the  year  1992,  is  2.531 
accidents  per  million  VMT.  A  copy  of 
this  report  is  contained  in  the  docket. 

The  reports  submitted  by  the  drivers 
are  independently  verified  through 
periodic  records  checks  with  State 
MVDs.  While  drivers  in  the  study  are 
required  to  report  all  accident 
involvement,  the  State  MVDs  only 
record  accidents  warranting  reports 
under  existing  State  requirements. 
Similarly,  the  GES  data  only  contain 
accidents  recorded  by  State  MVDs. 
Therefore,  the  drivers  in  the  waiver 
study  are  held  accountable  for  more 
accidents  than  those  included  in  GES 
statistics. 

The  FHWA's  contractor,  which  is 
performing  the  data  collection,  the 
statistical  analysis  and  preparation  of 
the  interim  reports,  was  subjected  to  a 
peer  review  of  its  procedures  and 
methodology,  a  summary  of  which  is 
included  in  the  docket.  A  Fourth 
Interim  Report  is  in  preparation  at  this 
time,  and  covers  cumulative  activities 
and  mileage  through  June  30, 1994.  A 
review  of  the  data  indicates  that  the 
performance  of  the  study  group  remains 
relatively  unchanged,  as  the  accident 
rate  is  only  slightly  higher  than 
previously  reported,  i.e.  1.636  accidents 
per  one  million  VMT.  The  completed 
report  will  be  placed  in  the  docket  along 
with  all  preceding  Interim  Reports. 

FHWA's  Determination 

Statistical  studies  mentioned  above 
support  the  proposition  that  accident- 
free  performance  coupled  with  low 
numbers  of  traffic  violations  over  a 
three-year  period  is  a  reliable  predictor 
of  continued  safe  performance  over  a 
similar  period  in  the  future.  As  a 
condition  of  admission  into  the  waiver 
program,  each  applicant  had  to 
demonstrate  a  three-year  period  of  safe 
driving  performance  prior  to  being 
admitted  into  the  study  group.  The 
performance  data  obtained  from  the 
waived  drivers  since  the  study  began 


confirms  the  FHWA's  determination 
that  the  continued  operation  of  the 
waived  group,  as  provided  for  in  this 
notice,  will  not  diminish  safety.  The 
data  also  show  that  this  class  of  drivers 
performed  and  is  performing  more 
safely  than  the  pool  of  drivers  from 
which  its  replacements  would  have  to 
be  drawn,  that  is,  the  general  driving 
population.  Accordingly,  the  FHWA  has 
determined  that  to  revalidate  waivers,  as 
stated  in  this  notice,  for  drivers  in  the 
class  of  drivers  defined  by  the  study  and 
operating  under  the  conditions  of  the 
study  is  consistent  with  the  safe 
operation  of  CMVs. 

This  evidence,  examined  in 
conjunction  with  the  previously 
available  medical  and  scientific 
evidence,  and  detailed  driving  records 
provided  prior  to  acceptance  into  the 
waiver  program  and  periodically 
thereafter  by  each  individual 
participating  in  the  waiver  group, 
clearly  indicates  that  the  continued 
operation  of  CMVs  by  the  group  of 
drivers  currently  participating  in  the 
waiver  program  will  not  adversely  affect 
CMV  safety. 

The  FHWA  has  also  determined  that 
to  conduct  the  waiver  study  program 
under  the  conditions  prescribed  herein 
is  consistent  with  the  public  interest  of 
assuring  the  physical  condition  of 
operators  of  CMVs  is  adequate  to  enable 
them  to  operate  the  vehicles  safely  and 
of  providing  opportunities  for  drivers 
with  real  or  perceived  visual  disabilities 
to  demonstrate  their  abiUty  to  drive 
safely  and  continue  in  their  chosen  field 
of  occupation. 

Finally,  the  FHWA  believes  that  the 
information  contained  in  this  notice 
provides  a  sufficient  degree  of  empirical 
evidence  to  satisfy  the  safety 
requirement  mandated  by  both  the 
MCSA  and  the  D.C.  Circuit  Court. 

Revalidation  of  Waivers  and  Request 
for  Comments 

In  view  of  the  above,  the  agency  is 
revalidating  the  vision  waivers 
possessed  by  drivers  as  of  September  30, 
1994,  for  thirty  days  from  the  date  of 
this  notice. 

The  FHWA  is  also  proposing  that  this 
evidence  is  sufficient  to  allow  those 
drivers  currently  participating  in  the 
vision  waiver  study  (2,411  as  of 
September  30, 1994)  to  continue 
operating  CMVs  with  waivers,  subject  to 
the  same  standards  and  conditions 
applicable  to  the  original  waivers,  for 
the  duration  of  the  study,  which  shall 
conclude  not  later  than  March  31, 1996. 
By  that  date,  approximately  93  percent 
of  the  drivers  presently  participating  in 
the  study  will  have  completed  at  least 


three  years  driving  in  the  study 
program. 

The  FHWA  is  requesting  comments 
on  this  proposal.  A  short  comment 
period  is  necessitated  by  the  precarious 
position  in  which  the  drivers 
participating  in  the  study,  as  well  as  the 
FHWA.  are  placed  by  virtue  of  the 
Court's  decision.  If  this  determination  is 
delayed,  individuals  who  have  received 
a  waiver  from  the  application  of  certain 
regulations  will  immediately  be  subject 
to  irreparable  harm  in  the  form  of  job 
loss  and  financial  hardship.  Moreover,  if 
the  agency  allows  the  waiver  program  to 
continue  without  presenting  a  reasoned 
analysis  and  justification,  it  could  be 
found  to  be  acting  contrary  to  the  order 
of  the  Court.  Finally,  this  additional 
period  of  15  days  for  comments  will 
allow  for  the  submission  of  persuasive 
reasons  why  the  FHWA  should  not 
complete  its  study  by  revalidating 
waivers  to  the  study  participants  subject 
to  the  same  standards  or  conditions. 

Public  Hearing  on  the  Vision  Standard 
and  Waiver  Program 

Due  to  the  strong  public  interest 
surrounding  this  matter,  the  FHWA  will 
conduct  a  public  hearing  wathin  six 
months  of  the  date  of  this  notice  of 
determination  to  explore  the  remaining 
issues  surroimding  the  vision  standard 
and  the  vision  waiver  program. 
Examples  of  issues  to  be  addressed  at 
the  public  hearing  include: 

(1)  The  relationship  of  visual  capacity 
to  the  commercial  driving  task; 

(2)  Identification  of  research  and  data 
helpful  in  defining  the  vision  standard; 

(3)  What  additional  research  is 
needed  to  help  the  FHWA  define  its 
vision  standard; 

(4)  Upon  conclusion  of  the  Vision 
Waiver  Program,  what  should  be  the 
driving  status  of  waived  drivers, 
assuming  continued  safe  driving 
performance. 

The  FHWA  is  eager  to  gain  a  broader 
perspective  of  the  public's  viewpoint 
concerning  other  studies,  data  and 
experiences  which  will  enhance  the 
agency's  knowledge  on  the  subject.  The 
FHWA  is  also  interested  in  sharing  its 
data  with  other  researchers  and  modes 
which  may  undertake  useful  analysis 
and  initiate  studies  leading  to  more 
enlightened  approaches  to  establishing 
future  physical  qualification  standards, 
standards  that  are  both  necessary  and 
valid  to  increasing  opportimities  in  the 
truck-driving  profession  while  ensuring 
that  society's  high  expectations  of  CMV 
safety  are  realized.  Notice  of  the  hearing 
will  be  published  in  the  Federal 
Register  and  will  contain  further 
questions  to  which  the  agency  seeks 
responses,  as  well  as  directions  on  how 


to  obtain  information  about  the  data 
collected  during  the  vision  waiver 
study. 

Conclusion 

The  FHWA  will  publish,  within  30 
days  of  the  date  of  publication  of  this 
notice,  its  determination  regarding  the 
continuation  of  the  vision  waiver 
program  through  the  proposed  March 
31, 1996  deadline.  This  determination 
will  be  based  upon  comments  received 
in  response  to  this  notice,  as  well  as  all 
empirical  evidence  gathered  to  date. 

If  the  FHWA  determines,  based  upon 
comments  and  related  information,  not 
to  extend  the  program  to  such  date,  the 
agency  will  pubUsh  its  rationale  for 
such  determination  and  the  date  upon 
which  waived  drivers  may  no  longer 
operate  in  interstate  commerce. 
Additionally,  waived  drivers  will  be 
notified  directly  of  the  agency's  decision 
to  terminate  the  program. 

If  the  FHWA  determines,  based  upon 
comments  and  related  information,  that 
the  waiver  program  may  continue  imtil 
March  31, 1996,  the  agency  will  also 
publish  that  determination  as  well  in 
the  Federal  Register. 

Appendix— The  Vision  Waiver 
Standards  and  Conditions 

The  vision  waiver  application 
procedure,  standards  and  conditions  are 
being  reproduced  here  for  informational 
purposes  only.  The  agency  is  not 
accepting  applications  for  vision 
waivers  at  this  time. 

AppUcants  for  a  waiver  from  the 
vision  qualification  requirement  were 
required  to  submit  their  applications  on 
plain  paper  (there  is  no  application 
form),  include  all  supporting 
documents,  and  use  the  format  set  forth 
below.  Each  information  item  must  have 
been  completed  by  an  appropriate 
answer  or  marked  "None",  or  "NA"  if 
not  applicable. 

Vital  Statistics 

Name  of  applicant  (first  name,  middle 
initial,  last  name); 

Address  (street  number  and  name); 

City,  State,  and  Zip  Code; 

Telephone  Number  (area  code  and 
number); 

Sex  (male  or  female); 

Date  of  Birth  (month,  day,  and  year); 

Age: 

Social  Security  Number; 

State  Driver's  License  Nuiii^r  (List  all 
licenses  held  during  the  three-year 
period  either  immediately  preceding 
the  date  of  appUcatior,  or  tbe  three- 
year  period  immediately  preceding 
the  date  you  last  held  a  license  (after 
April  1. 1990)  to  operate  a  CMV); 

Issuing  State: 
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Driver's  License  Expiration  Date;  and 
Driver's  License  Classification  Code  (If 
not  a  CDL  classification  code,  specify 
what  vehicles  may  be  operated  under 
such  code). 

Experience 

Note:  List  separately  the  number  of  years 
and  the  number  of  miles  driving  for  each 
type  of  vehicle  specified  below.  If  you  have 
no  experience  in  a  particular  type  of  vehicle, 
indicate  with  "0"  or  "None." 

Total  number  of  years  driving  a 

commercial  motor  vehicle; 
Number  of  years  driving  straight  trucks; 
Approximate  number  of  miles  driving 

straight  trucks; 
Number  of  years  driving  tractor/trailer 

combinations; 
Approximate  number  of  miles  driving 

tractor/trailer  combinations; 
Number  of  years  driving  buses;  and 
Approximate  number  of  miles  driving 

buses. 

Anticipated  Operations  After  Waiver  is 
Issued 

Your  employer's/prospective  employer's 

name,  address,  and  telephone 

number; 
The  type  of  vehicle  you  will  operate 

(straight  truck,  tractor/trailer 

combination,  bus); 
The  commodities  that  will  be 

transported  (e.g.,  general  freight, 

liquids  in  bulk  (in  cargo  tanks),  steel, 

dry  bulk,  large  heavy  machinery. 

refrigerated  products); 
The  States  in  which  you  will  drive; 
The  estimated  number  of  miles  you  will 

drive  per  year;. 
The  estimated  number  of  daylight 

driving  hours  per  week;  and 
The  estimated  number  of  nighttime 

driving  hours  per  week; 

Experience  Factor 

An  applicant  must  have  accumulated 
at  least  three  years  of  experience 
operating  a  CMV  on  a  regular  basis.  If 
the  apphcant  does  not  currently  hold  a 
commercial  license,  that  experience 
must  have  been  accumulated  during  the 
three  years  that  the  appUcant  most 
recently  held  a  commercial  license  after 
April  1, 1990. 

Note:  To  qualify  for  a  waiver,  an  applicant 
must  have  been  vision-impaired  during  the 
period  from  the  date  of  the  application  back 
through  the  date  the  documented  cumuiaUve 
three-years  of  driving  experience  began. 

Supporting  Documents 

The  application  must  include 
supporting  dociunents  for  each  of  the 
four  areas  listed  below: 

(1)  You  must  submit  one  of  the 
following: 


|(a)  A  legible  photostatic  copy  of  both 
sides  of  the  commercial  driver's  license 
(GDL)  you  now  possess;  or 

(b)  A  legible  photostatic  copy  of  both 
si  les  of  the  driver's  license  (non-CDL) 
y(  u  now  possess;  or 

(c)  A  legible  photostatic  copy  of  both 
si  ies  of  the  driver's  license  you  last 
possessed  to  operate  a  CMV  after  April 
1, 1990;  or 

(d)  A  certification  from  the  State 

li  ensing  agency  showing  the  type  and 
effective  dates  of  your  last  license; 

(2)  That  you  have  operated  a  CMV  for 
it  e  three-year  period  immediately 

p:  seeding: 

(a)  The  date  of  the  application,  if  you 
ai  e  currently  licensed  to  drive  a  CMV; 

01 

(b)  The  date  (after  April  1, 1990)  you 
la  St  held  a  valid  license  to  operate  a 

C  ^V  by  submitting  the  following: 

(i)  A  signed  statement  from  all  your 
p  Bsent  and/ or  past  employer(s)  on 

0  impany  letterhead.  If  letterhead  is 
u  lavailable,  you  must  obtain  a 

n  )tarized  statement  bom  the 

ei  nployer(s).  In  the  event  your  previous 

e  [iployer(s)  are  no  longer  in  business,  or 

y  m  were  operating  as  an  independent 

n  otor  carrier,  submit  a  notarized 

si  atement,  signed  by  you; 

(ii)  Information  in  the  statements 
n  ust  indicate  if  your  job  was  driving  a 
C  vIV;  the  type  of  vehicles  you  operated; 
\i  hether  it  was  full-time  or  part-time 
e  nployment  (part-time  employment 
r  ust  be  explained  in  detail);  and  the 
c  ites  (month  and  year)  you  started  and 
s  opped  driving  a  CMV; 

(3)  A  State-issued  motor  vehicle 

c  riving  record  (MVR)  for  the  period 
E  om  the  date  of  the  application  back  to 

1  le  date  the  documented  cumulative 

t  uee-years  of  driving  experience  began, 
V  hich: 

(a)  Contains  no  suspensions, 

c  incellations,  or  revocations  of  your 
c  river's  license  for  the  operation 
(  noving  violations)  of  any  motor  vehicle 
(  ncluding  your  personal  vehicle); 

(b)  Contains  no  involvement  in  an 

a  xident,  as  defined  in  49  CFR  390.5,  for 
\  hich  you  received  a  citation  and  were 
s  ibsequently  convicted  for  a  moving 
t  affic  violation  while  operating  a  CMV; 

(c)  Contains  no  convictions  for  a 

( isqualifying  offense,  as  defined  in  49 
( FR  383.51(b)(2),  or  more  than  one 
s  srious  traffic  violation,  as  defined  in  49 
( FR  383.5.  while  driving  a  CMV  which 
( isqualified,  or  should  have 
( isqualified,  you  in  accordance  with  the 
(  river  disqualification  provisions  of  49 
(FR  383.51;  and 

(d)  Contains  no  more  than  two 

( onvictions  for  any  other  moving  traffic 
1  iolations  in  a  CMV;  (You  must  submit 
<  n  MVR  from  each  State  in  which  you 


were  licensed  during  that  cumulative 
three-year  period): 

Note:  The  driving  record  must  be  furnished 
by  an  ofBcial  State  agency,  on  its  letterhead, 
bear  the  State  seal,  or  official  stamp  and  be 
signed  by  an  authorized  State  official.  No 
other  documentation  will  be  accepted.  If  the 
MVR  shows  either  convictions  for  moving 
violations  or  accident  involvement  but  does 
not  indicate  the  type  of  vehicle  operated  or 
the  number  of  miles  above  the  posted  speed 
limit,  additional  official  documentation  must 
be  provided  by  you  (e.g.,  a  copy  of  the 
citation  or  accident  report,  or  copies  of  court 
records). 

Special  Note:  Any  waiver  applicant  who  is 
arrested  or  cited  for,  or  convicted  of,  any 
disqualifying  offense  or  other  moving 
violation  during  the  period  of  time  the 
application  is  pending  must  immediately 
report  such  arrests,  citations,  or  convictions 
to  the  Vision  Waiver  Program,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  Failure 
to  do  so  may  result  in  a  denial  or  rescission 
of  the  waiver.  No  waiver  will  be  issued  while 
any  charge  against  an  applicant,  for  what 
would  be  a  disqualifying  offense,  is  still 
pending.  Convictions  occurring  during  the 
processing  of  the  application  will  be 
considered  in  the  overall  driving  record. 

(4)  That  you  have  been  examined  by 
an  ophthalmologist  or  an  optometrist 
after  the  FHWA  reaches  its  decision  on 
the  reopening  of  the  vision  waivers 
program,  and  a  notice  of  final 
disposition  announcing  such  decision 
has  appeared  in  the  Federal  Register; 
and  that  ophthalmologist  or  optometrist, 
in  writing,  has: 

(a)  Identified  and  defined  the  visual 
deficiency; 

(b)  Certified  that  the  visual  deficiency 
has  not  worsened  since  the  last  vision 
examination  required  by  your  State's 
driver  Ucensing  agency; 

(c)  Certified  that  your  visual  acuity  is 
at  least  20/40  (Snellen),  corrected  or 
uncorrected,  in  the  better  eye;  and 

(d)  Certified  that  in  his/her 
professional  opinion,  you  are  able  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  motor  vehicle. 

Note:  Do  not  submit  other  medical  records, 
bills,  etc. 

Conditions  for  Retaining  A  Vision 
Waiver  Once  Issued 

There  would  be  special  requirements 
attached  to  any  waiver  issued  to  a 
vision-impaired  driver.  These 
requirements  would  be  imposed  to 
ensure  that  the  FHWA  receives  the  data 
needed  to  complete  the  research  effort. 
The  reporting  requirements,  a  six  month 
verification  of  every  waived  driver's 
MVR,  and  the  CDL  standards  applicable 
to  waived  drivers  will  enstue  that 
imsafe,  vision-impaired  drivers  are 
removed  from  operation  in  the  same 
manner  as  other  imsafe  drivers.  Waived 


drivers  will  not  be  afforded  any 
additional  privileges  that  would  allow 
them  to  operate  d^rentfy  from  other 
CMV  drivers  in  interstate  commerce. 
Each  driver  would  be  required  to: 

(a)  Report,  in  writing,  any  citation  for 
a  moving  violation  involving  the 
operation  of  a  CMV  to  the  Vision  Waiver 
Program  within  15  days  following 
issuance  (a  photostatic  copy  of  the 
citation  isstied  must  accompany  the 
written  report); 

(b)  Report,  in  writing,  the  judicial  or 
administrative  disposition  of  any 
citation  for  a  moving  violation  involving 
the  operation  of  a  CMV  to  the  Vision 
Waiver  Program  within  15  days 
following  the  notice  of  disposition; 

(c)  Report,  in  writing,  any  accident 
involvement  whatsoever  while 
operating  a  CMV  to  the  Vision  Waiver 
Program  within  15  days  following  the 
accident  (include  State,  insurance 
company,  and/or  motor  carrier  accident 
reports); 

(d)  Report,  in  writing,  any  change  of 
residential  address  or  telephone  number 
to  the  Vision  Waiver  Program  within  15 
days  after  such  a  change; 

(e)  Report,  in  writing,  any  change  of 
employer,  (include  name,  address,  and 
telephone  number  of  new  employer),  or 
type  of  vehicle  operated  to  the  Vision 
Waiver  Program  within  15  days  after 
such  a  change. 

(f)  Submit  documentation  of  an 
annual  examination  by  an 
ophthalmologist  or  an  optometrist  to  the 
FHWA  at  least  15  days  before  each 
anniversary  of  the  waiver  issuance  date, 
that  you  have  been  reexamined  within 
the  past  6  weeks.  The  documentation 
must  contain  the  medical  speciaUst's 
certification  that  the  individual  is  still 
eligible  imder  the  waiver's  vision 
criteria  and  the  vision  deficiency  has 
not  worsened  since  the  last  vision 
examination  required  by  the  waiver;  and 

(g)  Report  to  the  Vision  Waiver 
Program,  by  the  15th  calendar  day  of 
each  month  (not  including  the  month  in 
which  the  waiver  becomes  effective), 
the  following  information: 

(1)  The  number  of  interstate/intrastate 
miles  you  drove  a  commercial  motor 
vehicle  (CMV)  during  the  preceding 
month.  For  example,  if  you  drove  3,000 
miles  for  the  preceding  month  Quly), 
you  must  report  that  information  by  the 
15th  day  of  the  next  month  (August); 

(2)  The  number  of  daylight  hours  and 
the  number  of  nighttime  hours  you 


drove  a  CMV  during  the  preceding 
month.  For  example,  if  you  drove  170 
dayhght  hotirs  and  50  nighttime  hours 
during  the  preceding  month  (July),  you 
must  report  that  information  by  the  15th 
day  of  the  next  month  (August);  and 

(3)  The  ntunber  of  days  you  did  not 
drive  a  CMV  during  the  preceding 
month.  For  example,  if  you  did  not 
drive  a  CMV  a  total  of  9  days  during  the 
preceding  month  (July),  you  must  report 
that  information  by  the  15th  day  of  the 
next  month  (August). 

Ndr.  The  monthly  report  should  bo  mailed 
within  the  first  few  days  of  each  month  in 
order  to  ensure  that  the  report  will  be 
received  at  the  office  of  the  Vision  Waiver 
Program  by  the  15th  day  of  each  month. 

If  the  answer  to  one  or  all  of  the  above 
questions  is  0,  then  state  "0"  or  "none", 
do  not  leave  any  question  unanswered 
or  it  will  be  considered  "Failure  to 
report,"  and  your  waiver  is  in  jeopardy. 
All  documentation  described  in  items 
(a)  tiu-ough  (g)  above,  must  be  mailed  to 
the  Vision  Waiver  Program,  400  Seventh 
Street,  SW..  Washington,  DC  2059O. 
Failure  to  submit  reports  within  the 
time  periods  described  above  may  be 
cause  for  revocation  of  the  waiver. 
(49  U.S.C  31136  and  31502;  49  CFR  1.48). 

Issued  on:  September  30, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
IFR  Doc.  94-24802  Filed  10-5-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 
P.D.092894A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  availabihly  of  an 
amendment  to  a  Fishery  Management 
Plan  (FMP)  and  request  for  comments. 


SUMMARY:  NMFS  announces  that  the 
North  Pacific  Fishery  Management 
Fishery  Management  Council  (Council) 
has  submitted  Amendment  21a  to  the 
FMP  for  the  Groundfish  Fisherv  of  the 


Bering  Sea  and  Aleutian  Islands  Aiee 
(BSAI)  for  Secretarial  review  and  is 
requesting  comments  bam  the  public. 

The  amendment  would  estabUsh  an  ar«a 
around  the  Pribilof  Islands  closed  to 
tiawl  fishing  to  protect  crab,  seabird  and 
marine  mammal  populations. 
DATES:  Comments  on  the  FMP 
amendment  should  be  subnutted  by 
November  29. 1994. 

ADDRESSES:  Comments  on  the  FMP 
amendment  should  be  submitted  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS.,  P.O.  Box  21668,  Juneau,  AK 
99802  Attn:  Lori  Gravel,  or  delivered  to 
the  Federal  Building,  709  West  9th 
Street,  Juneau,  AK.  Copies  of 
Amendment  21a  and  the  environmental 
assessment/regulatory  impact  review 
prepared  for  the  amendment  are 
available  from  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  R.  Varosi,  907-586-7228. 

SUPPLEMENTARY  MFORMATKM:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Coimcil  submit  any  FMP 
or  amendment  it  prepares  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  an  FMP  or  amendment, 
immediately  publish  a  notice  that  the 
FMP  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consider  the  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  the  FMP  or  amendment. 

If  approved.  Amendment  21a  would 
establish  an  area  closed  to  fishing  with 
trawl  gear.. The  area  surrounds  the 
waters  off  St.  Paul,  St.  Geoi^,  Walrus 
and  Otter  Islands  (the  Pribilof  Islands  in 
the  BSAI).  to  protect  habitat  areas  of 
importance  to  blue  king  and  Korean  hair 
crab,  seabird  and  marine  mammal 
populations. 

Dated:  September  29,  1994 
David  S.  Crestin, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Senice. 
(FR  Doc.  94-24683  Filed  9-30-94;  4:11  pmj 
BILUNQ  CODE  3S1fr<2-P 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat>ie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njfings,  delegations  of  authority,  filing  of 
petitions  and  appScatiom  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  ttiis 
section. 


ADVISORY  COUNaL  ON  HISTORIC 
PRESERVATION 

Meetings 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACnOM:  Notice  of  meeting. 

SUtdMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Wednesday, 
October  19, 1994.  The  meeting  will  be 
held  in  the  Rotunda  at  the  Telfair 
Academy  of  Arts  and  Sciences,  121 
Barnard  Street,  Savannah,  Georgia 
(Telfair  Square),  beginning  at  8:30  a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  Section  470)  to  advise 
the  President  and  the  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  IDevelopment,  and 
Transportation;  the  Administrators  of 
the  Enviroiunental  Protection  Agency 
and  General  Services  Administration; 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor;  a  Mayor,  a  Native  American; 
and  eight  non-Federal  members 
appointed  by  the  President. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman's  Welcome/Opening 

II.  Discussion  of  Affordable  Housing  and 

Historic  Preservation  Issues 
m.  Discussion  of  Proposed  Federal 
Courthouse  Annex 

IV.  Consideration  of  Proposed 

Regulation  Revisions 

V.  Section  106  Cases 

»VI.  Executive  Director's  Report 
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\  Q.  New  Business 
ipn.  Adjourn 

Note:  The  meetings  of  the  Council  are  open 
t4  the  public.  If  you  need  special 
atcommodations  due  to  a  disability,  please 

0  >ntact  the  Advisory  Council  on  Historic 

P  reservation,  1100  Pennsylvania  Ave.,  NW., 
H  3om  809,  Washington,  D.C,  202-606-8503, 
a  least  seven  (7)  days  prior  to  the  meeting. 

F  >R  FURTHER  INFORMATION  CONTACT: 
/  dditional  information  concerning  the 
r  leeting  is  available  from  the  Executive 
/  dvisory  Council  on  Historic 
preservation,  1100  Pennsylvania  Ave., 
NW.,  #809,  Washington.  DC  20004. 

Dated:  October  3. 1994. 
lobeilD.  Bush, 

1  xecutive  Director. 

[  fR  Doc.  94-24740  Filed  10-5-94;  8:45  am] 
I  LUNG  COOe  4310-10-M 


EPARTMENT  OF  AGRICULTURE 

Igriculture  Marketing  Service 
|>A-e3-C6] 

lllk  for  Manufacturing  Purposes  and 

Production  and  Processing; 
Requirements  Recommended  for 
Adoption  by  State  Regulatory 
Agencies 

IGENCY:  Agricultural  Marketing  Service, 

Ijsda. 

ICTION:  Notice  of  intent  to  amend. 


MMARY:  This  document  proposes  to 
end  the  recommended  manufacturing 
ilk  requirements  (Recommended 
uirements)  by  reducing  the 

um  allowable  bacterial  estimate 
d  somatic  cell  count  in  producer  herd 
1  lilk,  and  by  reducing  the  maximum 
i  llowable  bacterial  estimate  in 
( ommingled  milk.  In  addition,  this 
Toposal  would  modify  the  follow-up 
irocedures  when  producer  herd  milk 
xceeds  the  maximum  allowable 
acterial  estimate.  The  proposal  to 
educe  somatic  cell  coimt  and  bacterial 
stimate  was  initiated  at  the  request  of 
le  National  Association  of  State 
)epartment8  of  Agriculture  (NASDA) 
nd  was  developed  in  cooperation  with 
JASDA,  dairy  trade  associations,  and 
iroducer  groups. 

lATES:  Comments  should  be  filed  by 
)ecember  5, 1994. 

ADDRESSES:  Comments  should  be  sent 
o:  Director,  Dairy  Division,  Agricultural 


UMI 


Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2968-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456. 
They  will  be  made  available  for  public 
inspection  at  the  Dairy  Division  in  room 
2750-S  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roland  S.  Golden,  Dairy  Products 
Marketing  Specialist.  Dairy 
Standardization  Branch,  USDA/AMS/ 
Dairy  Division,  room  2750-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
(202)720-7473. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Agricultural  Marketing 
Act  of  1946,  the  U.S.  Department  of 
Agriculture  maintains  a  set  of  model 
regulations  relating  to  quality  and 
sanitation  requirements  for  the 
production  and  processing  of 
manufacturing  grade  milk.  These 
Recommended  Requirements  are 
available  for  adoption  by  the  various 
States.  The  purpose  of  the  model 
requirements  is  to  promote,  through 
State  adoption  and  enforcement, 
uniformity  in  State  dairy  laws  and 
regulations  relating  to  manufacturing 
grade  milk. 

In  July  1992,  the  Dairy  Division  of 
NASDA  passed  a  resolution 
recommending  that  certain  milk  quality 
requirements  be  tightened.  The  Dairy 
Division  of  NASDA  requested  that  the 
maximimi  allowable  bacterial  estimate 
in  producer  herd  milk  be  reduced  from 
1,000.000  per  ml.  to  500,000  per  ml.  and 
that  the  maximum  allowable  somatic 
cell  count  in  producer  herd  milk  be 
reduced  from  1,000,000  per  ml.  to 
750,000  per  ml.  (The  changes  for 
somatic  cell  coimt  only  apply  to  milk 
from  cows,  not  milk  from  goats.)  The 
Dairy  Division  of  NASDA  also  requested 
that  the  maximum  allowable  bacterial 
estimate  in  commingled  milk  be 
reduced  from  3,000,000  per  ml.  to 
1,000,000  per  ml. 

Their  desire  to  have  these  changes 
were  further  reinforced  in  a  resolution 
passed  in  July  1994.  In  this  resolution, 
the  Dairy  Division  of  NASDA  requested 
that  USDA  expedite  the  printing  of  this 
proposal. 

In  addition,  certain  State  regulatory 
agencies  have  requested  modifications 
to  the  follow-up  procedures  when 
producer  herd  milk  exceeds  the 
maximum  allowable  bacterial  estimate. 
Changes  are  being  proposed  that  will 
provide  uniformity  with  producer  herd 
milk  bacteria  and  somatic  cell  follow-up 


procedures.  The  modified  follow-up 
program  is  also  more  adaptable  to 
computer-based  recordkeeping. 

In  order  to  align  the  bacterial  estimate 
and  somatic  cell  coimt  requirements 
contained  in  the  Recommended 
Requirements  with  the  resolution 
passed  by  NASDA,  this  document 
proposes  the  foUovdng  changes: 

1.  Reduce  the  maximum  somatic  cell 
count  in  producer  herd  milk  (no  change 
for  goat  milk). 

The  number  of  leukocytes  (somatic 
cells)  present  in  milk  increases  as  a 
result  of  mammary  gland  infection 
(mastitis).  The  nimiber  of  somatic  cells 
present  in  milk  provides  information 
regarding  the  health  of  the  dairy  herd. 
The  NaUonal  Mastitis  Council  (NMC)  is 
an  organization  that  promotes  research 
and  provides  education  to  help  dairy 
producers  reduce  the  incidence  of 
mastitis  and  thus  enhance  milk  quality. 
In  their  pubUcation  entitled  Current 
Concepts  of  Bovine  MastJtis,  the  NMC 
states  that  "Presence  of  more  than 
500,000  leukocytes  per  miUiliter  of 
mixed  herd  milk  suggests  a  significant 
incidence  of  mastitis  in  a  given  herd". 
Changes  in  the  Recommended 
Requirements  are  being  proposed  that 
would  reduce  the  maximum  somatic 
cell  count  permitted  in  producer  herd 
milk  (cows  milk  only)  from  1,000,000  to 
750,000  per  ml.  Through  effective  herd 
management,  many  dairy  farmers  have 
reduced  the  number  of  somatic  cells 
well  below  the  maximum  limit  being 
considered.  Since  the  number  of 
somatic  cells  found  in  milk  produced 
from  healthy  goats  is  normally  higher 
than  the  nimiber  found  in  cows  milk, 
similar  reductions  are  not  being 
proposed  for  goat  milk. 

2.  Delete  the  laboratory  screening  tests 
for  somatic  cells  in  producer  herd  milk 
samples  (no  change  for  goat  milk). 

The  California  Mastitis  Test  (CMT) 
and  the  Wisconsin  Mastitis  Test  (WMT) 
are  used  as  screening  tests  for  somatic 
cells.  These  screening  tests  are  acciirate 
for  samples  containing  1,000,000  or 
more  somatic  cells  per  ml.  When  the 
maximum  somatic  cell  count  is  reduced 
to  750,000  per  ml,  the  CMT  and  WMT 
screening  tests  are  not  accurate.  Since 
the  maximum  somatic  cell  count  for 
goat  milk  remains  at  1,000,000  per  ml., 
the  CMT  and  WMT  tests  can  still  be 
used  to  screen  goat  milk.  The  proposal 
identifies  those  tests  which  may  be  used 
for  cow  milk  somatic  cell  counting.  The 
appropriate  tests  are  those  listed  in  this 
document  or  other  methods  identified 
in  the  latest  edition  of  Standard 
Methods  for  the  Examination  of  Dairy 
Products. 
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3.  Reduce  the  maximum  bacterial 
estimate  permitted  in  producer  herd 
milk. 

The  number  of  bacteria  present  in 
milk  increases  when  the  equipment  and 
utensils  used  to  collect  and  store  the 
milk  is  improperly  cleaned  and 
sanitized.  This  number  increases 
rapidly  in  milk  that  is  not  cooled 
promptly  or  is  not  maintained  at 
refrigerated  temperatures  throughout 
storage.  Enhanced  milk  quality  can  be 
attained  when  dairy  equipment  is 
properly  cleaned  and  sanitized,  and 
when  milk  is  promptly  cooled  and 
stored  at  refrigerated  temperatures. 
Improvements  in  sanitation  practices 
and  milk  cooling  equipment  has 
resulted  in  enhanced  milk  quality. 
Changes  in  the  Recommended 
Requirements  are  being  proposed  that 
would  reduce  the  maximimi  permissible 
bacteria  count  in  producer  herd  milk 
from  1,000,000  to  500,000  per  ml. 

4.  Modify  the  follow-up  procedures 
when  producer  herd  milk  exceeds  the 
maximum  allowable  bacterial  estimate. 

Changes  are  being  proposed  that  will 
modify  the  follow-up  procedures  when 
producer  herd  milk  exceeds  the 
maximum  permitted  bacteria  estimate. 
These  changes  would  require  the  dairy 
plant  to  notify  the  producer  with  a 
warning  whenever  an  excessive 
bacterial  estimate  is  found.  When  two  of 
the  last  four  consecutive  bacterial 
estimates  exceed  the  maximum 
permitted,  the  dairy  plant  would  be 
required  to  notify  the  appropriate  State 
regulatory  authority.  The  State 
Regulatory  authority  would  then  send  a 
written  warning  letter  to  the  producer. 
After  3  days,  but  within  21  days,  an 
additional  sample  of  herd  milk  is  tested. 
If  this  sample  also  exceeds  the 
maximum  permitted,  that  producer's 
herd  milk  is  excluded  from  the  market 
until  satisfactory  compliance  is 
obtained. 

These  changes  would  provide 
uniformity  with  producer  herd  milk 
bacteria  and  somatic  cell  follow-up 
procedures.  The  modified  follow-up 
program  is  also  more  adaptable  to 
computer-based  reccwdkeeping. 

5.  Reduce  the  maximum  permitted 
bacterial  estimate  in  commingled  milk. 

Commingled  milk  is  the  combined 
milk  from  more  than  one  producer. 
Proposed  reductions  in  the  maximum 
bacterial  estimate  for  producer  herd 
milk  should  result  in  improved 
commingled  milk  quality.  Changes  in 
the  Recommended  Requirements  are 
being  proposed  that  reduce  the 
maximum  permissible  bacterial  estimate 
in  commingled  milk  from  3,000,000  to 
1.000,000  per  ml. 


6.  In  order  to  provide  consistency 
throughout  the  Recommended 
Requirements,  changes  in  terminology 
and  formatting  are  being  proposed. 

The  proposal  would:  (a)  Amend  the 
definitions  for  "acceptable  milk"  and 
"probational  milk"  by  deleting  the 
reference  to  bacterial  estimate;  (b) 
amend  the  requirements  for  "excluded 
milk"  by  incorporating  provisions  for 
milk  with  a  historj'  of  excessive  bacteria 
counts;  (c)  amend  the  bacterial 
requirements  under  the  terms  of  quality 
testing  of  milk  from  producers;  and  (d) 
instruct  plants  to  provide  field 
assistance  to  farmers  concerning 
excessive  bacteria  counts. 

For  the  reasons  set  forth  in  the 
preamble,  tfie  Recommended 
Requirements  which  were  published  in 
the  Federal  Register  issued  April  7, 
1972  (37  FR  7046)  and  amended  August 
27,  1985  (50  FR  34726)  and  May  6, 1993 
(58  FR  86)  are  proposed  to  be  amended 
as  follows: 

1.  Sec.  B2.  is  amended  by  revising 
paragraphs  (n)  and  (o)  to  read  as 
follows: 

»        •        »         •         • 

(n)  Acceptable  milk.  Milk  that 
qualifies  under  sec.  C2.  as  to  sight  and 
odor  and  that  is  classified  No.  1  or  No. 
2  for  sediment  content  (sec.  C3.). 

(o)  Probational  milk.  Milk  classified 
No.  3  for  sediment  content  that  may  be 
accepted  bv  plants  for  not  over  10  days 
(sec.  C3.). 
•        •        •        •        • 

2.  Sec.  C4.  is  revised  to  read  as 
follows: 

Sec.  C4.  Bacteria]  estimate 
classification. 

(a)  A  laboratory  examination  to 
determine  the  bacterial  estimate  shall  be 
made  on  each  producer's  milk  at  least 
once  each  month  at  irregular  intervals. 
Samples  shall  be  analyzed  at  a 
laboratory  approved  by  the  State 
regulatory  agency. 

(b)  Milk  shall  be  tested  for  bacterial 
estimate  by  using  one  of  the  following 
methods  or  by  any  other  method 
approved  by  Standard  Methods  for  the 
Examination  of  Dairy  Products: 

(1)  Direct  microscopic  clump  count 

(2)  Standard  plate  count 

(3)  Plate  loop  count 

(4)  Pectin  gel  plate  count 

(5)  Petrifilm  tm  aerobic  count 

(6)  Spiral  plate  count 

(7)  Hydrophobic  grid  membrane  filter 
count 

(8)  Impedance/conductance  count 

(c)  Whenever  the  bacterial  estimate 
indicates  the  presence  of  more  than 
500,000  bacteria  per  ml.,  the  following 
procedures  shall  be  applied: 
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(1)  The  producer  shall  be  notified 
with  a  warning  of  the  excessive  bacterial 
estimate. 

(2)  Whenever  two  of  the  last  four 
consecutive  bacterial  estimates  exceed 
500,000  per  ml.,  the  appropriate 
regulatory  authority  shall  be  notified 
and  a  written  warning  notice  given  to 
the  producer.  The  notice  shall  be  in 
effect  so  long  as  two  of  the  last  four 
consecutive  samples  exceed  500,000  per 
ml. 

(d)  An  additional  sample  shall  be 
taken  after  a  lapse  of  3  days  but  within 
21  days  of  the  notice  required  in 
paragraph  (c)(2)  of  this  section.  If  this 
sample  also  exceeds  500,000  per  ml., 
subsequent  milkings  shall  be  excluded 
from  the  market  imtil  satisfactory 
compUance  is  obtained.  Shipment  may 
be  resumed  and  a  temporary  status 
assigned  to  the  producer  by  the 
appropriate  State  regulatory  agency 
when  an  additional  sample  of  herd  milk 
is  tested  and  found  satisfactory.  The 
producer  shall  be  assigned  a  full 
reinstatement  status  when  three  out  of 
four  consecutive  bacterial  estimates  do 
not  exceed  500,000  per  ml.  The  samples 
shall  be  taken  at  a  rate  of  not  more  than 
two  per  week  on  separate  days  within 
a  3-week  period. 

3.  Sec.  C7.  is  amended  by  revising 
paragraphs  (a),  (c)  and  (d)  to  read  as 
follows: 

Sec.  C7.  Excluded  milk.  A  plant  shall 
not  accept  milk  from  a  producer  if: 

(a)  The  producer's  initial  milk 
shipment  to  a  plant  is  classified  as  No. 
3  for  sediment  content; 

(b)*  •• 

(c)  Three  of  the  last  five  milk  samples 
have  exceeded  the  maximum  bacterial 
estimate  of  500,000  per  ml.  (sec.  C4.); 

(d)  Three  of  the  last  five  milk  samples 
have  exceeded  the  maximum  somatic 
cell  count  level  of  750,000  per  ml. 
(1.000,000  per  ml.  for  goat  milk)  (sec. 
Cll.); 

4.  Sec.  C8.  is  amended  by:  revising 
paragraph  (a)(l)(i),  adding  a  new 
paragraph  (a)(l](ii),  and  redesignating 
present  paragraphs  (a)(l)(ii)  and  (iii)  as 
(a)(l)(iii)  and  (iv);  revising  paragraph 
(b)(l)(i),  adding  a  new  paragraph 
(b)(l)(ii),  and  redesignating  present 
paragraphs  (b)(l)(ii)  and  (iii)  as  (b)(l)(iii) 
and  (iv):  and  revising  paragraph  (b)(3)(i), 
adding  a  new  paragraph  (b)(3)(ii),  and 
redesignating  present  paragraphs 
(b)(3)(ii).  (iu).  and  (iv)  as  (b)(3)(iii).  (iv) 
and  (v)  as  follows: 

Sec.  C8.  Quality  testing  of  milk  from 
producers. 

(a)  New  Producers. 

(1)  •  *  * 

(i)  "Acceptable  milk"  (sec.  C2.  and 
C3.): 


(ii)  Bacterial  estimate  (sec.  C4.); 
(iii)  Somatic  cell  coimt  (sec.  Cll.); 
a^d 
(iv)  Drug  residue  level  (sec.  Cl2.). 
(2)  *  *  • 
(b)  Transfer  producers. 

(1)  •  •  • 

(i)  "Acceptable  milk"  (sec.  C2.  and 

qs.); 

(ii)  Bacterial  estimate  (sec.  C4.): 
(iii)  Somatic  cell  count  (sec.  Cll.); 
a|id 
(iv)  Drug  residue  level  (sec.  Cl2.). 

(2)  •  •  • 

(3)  *  *  * 
(i)  The  milk  is  currently  classified 

"Acceptable"  for  sediment; 

(ii)  Three  of  the  last  five  consecutive 
liilk  samples  do  not  exceed  the 
ifaximum  bacterial  estimate; 

(iii)  Three  of  the  last  five  consecutive 
liilk  samples  do  not  exceed  the 
c  laximiun  somatic  cell  count  level 
r  iquirements; 

(iv)  The  last  shipment  of  milk 
reived  from  the  producer  by  the 
f  >rmer  plant  did  not  test  positive  for 
c  rug  residue;  and 

(v)  Milk  ^pments  ciurently  are  not 
ekcluded  fit>m  the  market  due  to  a. 
I  ositive  drug  residue  test 
•        •        *        • 

5.  Sec.  ClO.  is  revised  to  read  as 
fallows: 

Sec.  ClO.  Field  service. 

A  representative  of  the  plant  shall 
Grange  to  promptly  visit  the  farm  of 
e  ich  producer  whose  milk  tests  positive 
f  >r  drug  residue,  exceeds  the  maximum 
s  amatic  cell  count  level,  exceeds  the 
I  laximiun  bacterial  estimate,  or  does  not 
I  leet  the  requirements  for  acceptable 
r  lilk.  The  purpose  of  the  visit  shall  be 
t }  inspect  the  milking  equipment  and 
i  tcilities.  to  offer  assistance  to  improve 
t  le  quaUty  of  the  producer's  milk,  and 
c  liminate  any  potential  cause  of  drug 
I  ;sidue.  A  representative  of  the  plant 
i  lould  routinely  visit  each  producer  as 
( ften  as  necessary  to  assist  and 
ancourage  the  production  of  high 

iuality  milk. 
6.  Sec.  Cll.  is  revised  to  read  as 
)llows: 
(a)  A  laboratory  examination  to 
etermine  the  level  of  somatic  cells 
^all  be  made  on  each  producer's  milk 
at  least  four  times  in  each  6-month 
]  leriod  at  irregular  intervals.  Samples 
!  hall  be  analyzed  at  a  laboratory 
(  pproved  by  the  State  regulatory  agency, 
(b)  A  screening  test  may  be  conducted 
(  n  goat  herd  milk.  When  a  goat  herd 
I  creening  sample  exceeds  either  of  the 
nllowing  screening  test  results,  a 
,  I  onfirmatory  test  shall  be  conducted. 
(1)  CaUfomia  Mastitis  Test— Weak 
ositive  (CMT  1). 
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(2)  Wisconsin  Mastitis  Test— WMT 
value  of  18  mm. 

(c)  Milk  shall  be  tested  for  bacterial 
estimate  by  using  one  of  the  following 
methods  or  by  any  other  method 
approved  by  Standard  Methods  for  the 
Examination  of  Dairy  Products: 

(d)  Milk  shall  be  tested  for  somatic 
cell  content  by  using  one  of  the 
following  procedures  (confirmatory  test 
for  somatic  cells  in  goat  milk): 

(1)  Direct  Microscopic  Somatic  Cell 
Count  (Single  Strip  Procedure).  Pyronin 
Y-Methyl  green  stain  or  "New  York" 
modification  shall  be  used  for  goat  milk. 

(2)  Electronic  Somatic  Cell  Coimt. 

(3)  Flow  Cytometry/Opto-Electronic 
Somatic  Cell  Count. 

(4)  Membrane  Fiher  DNA  Somatic 
Cell  Count. 

(e)  The  results  of  the  confirmatory  test 
on  goat  milk  for  somatic  cells  shall  be 
the  official  results. 

(f)  Whenever  the  official  test  indicates 
the  presence  of  more  than  750,000 
somatic  cells  per  ml.  (1,000,000  somatic 
cell  per  mL  for  goat  milk),  the  following 
procedures  shall  be  appUed: 

(1)  The  producer  shall  be  notified 
with  a  warning  of  the  excessive  somatic 
cell  count. 

(2)  Whenever  two  of  the  last  four 
consecutive  somatic  cell  counts  exceed 
750,000  per  ml.  (1.000,000  per  ml.  for 
goat  milk),  the  appropriate  regulatory 
authority  shall  be  notified  and  a  written 
warning  notice  given  to  the  producer. 
The  notice  shall  be  in  effect  so  long  as 
two  of  the  last  four  consecutive  samples 
exceed  750.000  per  ml.  (1,000,000  per 
ml.  for  goat  milk). 

(g)  An  additional  sample  shall  be 
taken  after  a  lapse  of  3  days  but  within 
21  days  of  the  notice  required  in 
paragraph  (e)(2)  of.this  section.  If  this 
sample  also  exceeds  750.000  per  ml. 
(1.000,000  per  ml.  for  goat  milk), 
subsequent  milkings  shall  be  excluded 
bom  the  market  until  satisfactory 
compliance  is  obtained.  Shipment  may 
be  resumed  and  a  temporary  status 
assigned  to  the  producer  by  the 
appropriate  State  regulatory  agency 
when  an  additional  sample  of  herd  milk 
is  tested  and  found  satisfactory.  The 
producer  shall  be  assigned  a  full 
reinstatement  status  when  three  out  of 
four  consecutive  somatic  cell  count  tests 
do  not  exceed  750,000  per  ml. 
(1,000,000  per  ml.  for  goat  milk).  The 
samples  shall  be  taken  at  a  rate  of  not 
more  than  two  per  week  on  separate 
days  within  a  3-week  period. 

7.  Sec.  El. 8  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 
Sec.  El.8  Raw  product  storage. 
(a)  *  *  * 


(b)  The  bacteriological  estimate  of 
commingled  milk  in  storage  tanks  shall 
be  1  million  per  ml.  or  lower. 

Dated:  October  3, 1994. 
Kenneth  C  Oayton, 

Deputy  Administrator,  Marketing  Programs. 
|FR  Doc.  94-24778  Filed  10-5-94;  8:45  am) 
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Forest  Service 

Management  of  Vegetation  Within 
Electric  Utility  Rights-of-Way  on  the 
Allegheny  National  Forest  in  Elit. 
Forest,  McKaan  and  Warren  Counties. 
PA 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  a  draft  and  a  final 
environmental  impact  statement  is 
being  prepared  for  the  management  of 
vegetation  on  776  acres  of  land 
associated  with  120  miles  of  electric 
utility  rights-of-way  on  the  Allegheny 
National  Forest.  Herbicide  apphcation, 
mechanical  clearing  and  manual  cutting 
alone,  and  in  combination,  are 
alternatives  that  will  be  considered. 

The  herbicides  being  considered  in 
the  analysis  include  glyphosate  (trade 
names  are  Roimdup"  Rodeo"*-  and 
Accord*),  metsulfiu-on  methyl  (trade 
names  is  Escort"),  triclopyr  (trade  names 
are  Garlon  3A"  and  Garlon  4"*).  picloram 
(trade  names  are  Tordon  K"  and 
Access*),  imazapyr  (trade  name  is 
Arsenal*),  and  fosamine  (trade  name  is 
Krenite  UP*).  The  herbicide  would  be 
applied  in  water  or  mineral  oil. 
depending  on  the  formulation  used  and 
the  method  of  apphcation. 

Various  manual  and  mechanical 
herbicide  application  methods  are  being 
considered.  Manual  groimd  level 
apphcations  include  low  volume  basal, 
low  volume  foUar  and  stump  treatment. 
Mechanical  ground  level  applications 
include  low  volume  selective  foUar  and 
high  volimie  fohar.  The  specific 
herbicide  fonnulation  (trade  named 
product),  carrier  and  method  of 
application  will  vary  with  the 
characteristics  of  the  site,  the 
components  of  the  vegetation 
community  and  other  factors.  Aerial 
application  of  herbicide  is  not  being 
considered  in  this  analysis. 

The  purpose  of  these  treatments  is  to 
ensure  safe  and  rehable  transmission 
and  distribution  of  electric  power  across 
portions  of  the  Allegheny  National 
Forest.  This  environmental  impact 
statement  will  amend  the  Allegheny 
National  Forest  Land  and  Resource 
Management  Plan  completed  in  1986. 
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The  environmental  impact  statement 
will  be  site  specific  on  approxiamtely 
120  miles  of  electric  utility  rights-of- 
way  located  on  the  Forest.  The  electric 
utility  hues  are  owned  and  operated  by 
the  Pennsylvania  Electric  Company  or 
West  Penn  Power  Company. 

The  environmental  impact  statement 
is  being  prepared  by  Environmental 
Consultants,  Incorporated,  jointly 
funded  by  the  Allegheny  National 
Forest  and  the  two  electric  utiUty 
companies.  The  decision  that  will  be 
made  in  the  EIS  is  to  determine  the  site 
specific  treatments  for  vegetation 
management  projects  on  the  specific 
sites.  The  decision  will  be  made  with 
full  pubUc  participation  and  is 
appealable  under  36  CFR  part  217. 

The  Agency  invites  written  comments 
and  suggestions  on  the  scope  and 
substance  of  the  analysis  and  the 
environmental  impact  statement.  In 
addition,  the  agency  gives  notice  that 
the  environmental  impact  statement 
preparation  process  will  be  conducted 
so  that  interested  and  affected  people 
are  aware  of  how  they  may  participate 
in  and  contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  submitted  in 
writing  and  postmarked  by  October  31, 
1994.  to  ensure  timely  consideration. 
ADDRESSES:  Send  written  comments  to 
Powerline  Vegetation  Management 
Analysis.  Allegheny  National  Forest. 
222  Liberty  Street.  P.O.  Box  847.  Warren 
PA  16365. 

FOR  FURTHER  INFORMATKM  CONTACT:  Bob 
White.  Allegheny  National  Forest 
Silviculturist  at  814/723-5150  about  the 
Environmental  Impact  Statement.  For 
information  about  vegetation 
management  under  power  lines,  contact 
Charles  Olenik,  Forestry  Manager. 
Pennsylvania  Electric  Company  at  814/ 
533-8868. 

SUPPLEMENTARY  INFORMATION:  The 
Allegheny  National  Forest  Land  and 
Resource  Management  Plan  completed 
in  1986.  provides  for  management  of 
electric  power  transmission  and 
distribution  corridors  on  parts  of  the 
Forest.  Management  of  vegetation  that 
can  interfere  with  reUable  and  efficient 
transmission  and  distribution  of  electric 
power  is  needed  for  approximately  776 
acres  of  land  under  approximately  120 
miles  of  power  lines  on  the  Allegheny 
National  Forest.  The  purpose  of  this 
vegetation  management  is  to  produce  a 
plant  community  that  is  generally  low 
growing,  will  stabihze  the  site  against 
erosion,  will  provide  a  diversity  of 
wildUfe  habitat,  and  will  minimize 
power  outages  and  costs  of 
management. 


A  range  of  alternatives  will  be 
considered,  including  herbicide 
application,  mechanical  clearing  and 
manual  cutting  alone,  and  a 
combination  of  these  techniques.  The 
"no  action  alternative"  is  the  method  of 
vegetation  management  currently  in  use 
on  a  site-specific  basis.  Activities 
carried  out  on  the  ground  under  this 
alternative  vary  from  site  to  site,  but 
vdll  be  described  and  analyzed  in  the 
draft  and  the  final  environmental 
impact  statements. 

The  decision  that  will  be  made  in  the 
EIS  is  a  site  specific  determination  of 
the  treatments  the  power  companies 
may  use  on  each  site.  The  decision  is 
appealable  under  36  CFR  part  217. 
Federal,  state  and  local  agencies,  and 
other  individuals  and  organizations  who 
may  be  interested  or  affected  by  the 
decision  are  invited  to  participate  in  the 
scoping  process.  This  process  will 
include  (1)  identification  of  potential 
issues;  (2)  identification  of  issues  to  be 
analyzed  in  depth;  and  (3)  eUmination 
of  insignificant  issues  or  those  which 
have  been  covered  by  a  previous 
environmental  review. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  should  be  as  specific  as 
possible.  Please  include  your  name, 
address,  and  telephone  number 
(organization  represented  and  your  title, 
if  applicable). 

Preliminary  issues  that  have  been 
identified  are:  (1)  What  is  the  fate  of 
herbicides,  carriers  and  inert  ingredients 
in  the  environment;  (2)  what  are  the 
effects  of  herbicides,  carriers  and  inert 
ingredients  on  human  health;  (3)  what 
are  the  effects  on  fish  and  wildlife;  (3) 
.what  are  the  impacts  on  water  quality; 
and,  (4)  what  are  the  costs  and 
effectiveness  of  various  vegetation 
management  strategies  that  will  ensure 
the  reliability  of  electric  power  ser\ice. 

The  analysis  is  expected  to  take  about 
10  months.  The  draft  environmental 
impact  statement  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  will  be  available  for  public  review 
in  early  July  1995.  At  that  time  EPA  will 
publish  a  notice  of  availabiUty  of  the 
draft  environmental  impact  statement  in 
the  Federal  Register.  The  comment 
period  on  the  draft  will  be  45  days  from 
the  date  the  EPA  notice  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Allegheny  National  Forest 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible,  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
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(see  the  Council  on  Environmental 
Quality  Regulations  (CEQ)  hr 
implamanting  the  proceduial  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposals  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers  position  and  contentions, 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  45  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  final 
environmental  impact  statement.  City  of 
Angoon  v.  Itodel.  803  F.2d  1016. 1022 
(9th  Cir.  1988).  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  P.supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
tha{  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

Comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  (Reviewers  may  wish  to 
refer  to  CEQ  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  is  addressing  these 
points). 

After  the  comment  period  ends  on  the 
draft  environmental  impact  statement, 
the  comments  received  will  be  analyzed 
and  ctHisidered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  in  December 
1995.  In  the  final  EIS  the  Forest  Service 
is  required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequence^  discussed  in  the 
environmental  impact  statement,  and 
applicable  laws,  regulations  and 
policies  in  making  a  decision  r^arding 
this  proposal  The  responsible  official 


ill  document  the  decision  and  reasons 
f^r  the  decision  in  a  Record  of  Dedsicm. 
tat  decision  will  be  subject  to  appeal 

36  CFR  part  217. 
The  responsible  official  is  John  E. 

ter.  Forest  Supervisor,  Allegheny 
lational  Forest.  222  Liberty  Street,  P.O. 
BJox  847,  Warren  PA  16365. 

p^ed:  September  21, 1994. 
]ihn  E.  Pafanar, 

Fbrest  Supervisor. 

(TR  Doc  94-24757  Filed  lO-S-94;  8:4S  am) 
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C  OMMISSION  ON  CtVN.  RIQHTS 

/i  genda  and  Notice  of  Put>lic  Meeting 
a  I  the  CalHdmla  Advleory  Committee 

Notice  is  hereby  given,  pursuant  to 
t  le  provisions  of  the  rules  and 
r  igulations  of  the  U.S.  Commission  on 
C  ivil  Rights,  that  a  meeting  of  the 
C  aUfbmia  Advisory  Committee  to  the 
C  ommission  will  convene  at  1:00  p.m. 
a  id  adjourn  at  5:00  p.m.  on  October  20. 
1 394,  and  from  9:00  a.m.  to  5:00  p.m.  on 
C  ctober  21, 1994,  at  the  Pasadena 
(  onvention  Center,  300  East  Green 
S  breet,  Pasadena.  California  91101.  The 
p  urpose  of  the  meeting  is  to  gather 
i  iformation  on  employment  patterns  in 
t  le  Los  Angeles  television  news  media 
a  f  minorities  and  women. 

Persons  desiring  additional 
i  tformation,  or  planning  a  presentation 
t )  the  Committee,  should  contact  Philip 
h  [ontez,  Director  of  the  Western 
F  egional  Office,  213-894-3437  (TDD 
2 13-894-0508).  Hearing-impaired 
I  arsons  who  will  attend  the  meeting 
a  ad  require  the  services  of  a  sign 
li  uiguage  intOTpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
c  ays  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
f  ursuant  to  the  provisions  of  the  rules 
a  ad  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September  30, 
1694. 

C  arol-Lee  Hurlejr, 

C  hief.  Regional  Programs  Coordination  Unit 
(  H.  Doc.  94-24728  Filed  10-5-94;  8:45  am] 
I  UMQ  OOOC  «336-«1-» 
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i  mendment  to  Notice  of  Put>Hc 
I  leeting  of  the  New  Mexico  Advisory 
Qommlttee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
r  jgulations  of  the  U.S.  Commission  on 
C  livil  Rights,  that  a  meeting  of  the  New 
I  f  exico  Advisory  Committee  to  the 
( !onunission  announced  at  FR  Doc  94- 


23802,  59  FR  49233-49234,  vol  59  #186, 
published  September  27, 1994,  will 
convene  12:30  p.m.  and  adjourn  at  6:00 
p.m.  on  Friday,  November  4, 1994,  at . 
the  San  Juan  College,  4601  College 
Boulevard,  Farmington,  New  Mexico 
87402.  (Tliis  amendment  is  for  change 
of  day  <mly.) 

Dated  at  Washington,  DC,  September  30, 
1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc  94-24727  Filed  10-5-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  t}y  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  infcMmation  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Census  Needs  of  Non- 
Fednal  Data  Users. 

Fonn  Number(s):  S-631. 

Agency  Approval  Number:  Hone. 

Type  ^  pSsquest:  New  collection. 

Burden:  25,000  hours. 

Number  of  Respondents:  50,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Tne  Census  Bureau 
requests  OMB  clearance  to  conduct  the 
Siuvey  of  Census  Needs  of  Non-Federal 
Data  Users.  This  survey  is  part  of  the 
overall  content  development  program 
for  the  Year  2000  Decennial  Census, 
which  includes  soUciting  content 
requirements  from  both  the  Federal  and 
non-Federal  sectors.  The  survey  is 
necessary  to  implement  the 
requirements  of  the  Non-Federal  User 
Requirements  Action  Plan  developed  by 
the  Census  Biueau  at  the  request  of 
OMB.  The  survey  will  collect 
information  on  the  subject  content,  uses 
of  specific  content,  and  geographic 
needs  of  non-Federal  users  such  as 
state,  local,  and  tribal  governments,  the 
business  sector,  academic  researchers, 
community  organizations,  and  the 
general  public.  The  information  we 
obtain  from  this  siuvey  will  be  used  to 
develop  the  content  of  the  2000  census 
questionnaires,  as  well  as  to  identify 
possible  new  content  topics  appropriate 
for  measurement  on  a  continuoiis  basis 
through  a  series  of  large  surveys. 

Affected  Public:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit 
organizations.  Non-profit  institutions. 
Small  businesses  or  organizations. 

Frequency:  One-time  only. 


Respondent's  Obligation:  Voltmtary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  September  30, 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FP  Doc.  94-24726  Filed  10-5-94;  8:45  am] 
BILUNG  COOE  351»-07-F 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  940978-4278] 

Private  Enterprise  Government 
Interactions  Task  Group  Fellowship 
Program 

AGENCY-  Office  of  Global  Programs. 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Private  Enterprise  Government 
Interactions  Task  Group  (PEGI)  is 
establishing  a  Private  Sector  Fellowship 
Program  to  provide  an  opportunity  for 
scientists  or  scientific  managers  from 
private  industry  to  participate  for 
eighteen  months  in  the  PEGI  Task 
Group  activities.  PEGI  is  under  the 
purview  of  the  Committee  on  the 
Environment  and  Natural  Resources 
Research  (CENR)  which  is  under  the 
National  Science  and  Technology 
Council  (NSTC).  On  November  23. 1993. 
President  Clinton  established  by 
executive  order  the  cabinet-level  NSTC 
to  coordinate  science,  space,  and 
technology  policies  throughout  the 
Federal  Government.  An  important 
objective  of  the  NSTC  is  to  establish 
clear  national  goals  for  Federal  science 
and  technology  investments  and  to 
ensure  that  science,  space,  and 
technology  policies  and  programs  are 
developed  and  implemented  to 
effectively  contribute  to  those  national 
goals.  CENR  will  advise  and  assist  the 
NSTC  to  increase  the  overall 
effectiveness  and  productivity  of 
Federal  R&D  efforts  in  the  area  of  the 


environment  and  natural  resources 
improving  the  coordination  of  all 
Federal  environmental  and  natural 
resource  research  and  development  and 
the  link  between  science  and  policy. 
PEGI's  purpose  is  to  foster  and  facilitate 
earth  and  natural  resource  research 
interactions  and  collaborative  efforts 
between  the  private  sector  and  Federal 
Government. 

DATES:  Applications  will  be  accepted 
until  December  9. 1994. 
ADDRESSES:  Please  send  applications  by 
either  mail  or  Federal  Express  to:  Dr. 
William  S.  Busch,  Director,  Emerging 
Technologies,  NOAA/Office  of  Global 
Programs.  1100  Wayne  Avenue.  Suite 
1225.  Silver  Spring,  Maryland  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  S.  Busch,  TEL  (301)  427-2089 
ext.  718,  FAX  (301)  427-2082. 
SUPPLEMENTARY  INFORMATION:  The 
objectives  of  the  program  are  to:  (1) 
Provide  liaison  between  the  private 
sector  and  government  agencies  with 
the  common  purpose  of  understanding 
earth  and  natural  resource  sciences  and 
in  devising  appropriate  response 
strategies;  (2)  advise  government 
officials  of  the  concerns,  interests,  and 
strengths  of  the  private  sector  regarding 
earth  and  natural  resource  issues;  (3) 
advise  the  private  sector  of  government 
actions  regarding  earth  and  natural 
resource  issues;  and  (4)  identify 
opportunities  for  the  syoiergistic 
cooperation  and  collaboration  of 
government  and  private  sector  agents. 
The  duties  of  the  designated  Fellow 
would  include,  but  not  be  limited  to:  (1) 
Developing  an  in-depth  knowledge  of 
the  Federal  enviroimient  and  natural 
resources  research  programs,  including 
both  basic  science  and  response 
technologies;  (2)  identifying  private 
sector  consortia,  alliances,  and 
organizations  whose  member  companies 
are  conducting  research  and 
development  programs  related  to 
Federal  programs;  (3)  ser\'ing  as  point  of 
contact  for  private  sector  groups, 
including  telephone  and  written 
contact,  attendance  at  their  meetings, 
and  presentations  on  current  PEGI 
activities  relevant  to  the  group's  area  of 
interest;  (4)  arranging  joint  exploratory 
meetings  between  the  identified  private 
sector  organizations  and  the  appropriate 
Federal  agency(s)  representatives;  (5) 
writing  short  descriptive  articles  for 
various  trade  journals  and  association 
publications  on  the  work  of  PEGI  and 
CENR;  (6)  working  with  the 
participating  private  sector 
organizations  to  develop  an  inventory  of 
private  sector  capabilities,  interests, 
data  holdings,  and  informational  needs 
related  to  earth  and  natural  resources; 


and  reporting  on  same  to  the  CENR  and 
PEGI;  (7)  researching  potential  vehicles 
for  joint  Federal-private  sector 
cooperative  efforts  and  making 
recommendations  to  PEGI;  and  (8) 
where  appropriate,  working  with  PEGI 
and  CENR  to  propose  additional 
mechanisms  Uiat  would  facilitate  and 
enhance  Federal-private  enterprise 
cooperative  efforts. 

Applicants  selected  to  participate  in 
this  program  must:  (1)  Be  sponsored  by 
a  private  sector  organization;  e.g.. 
consortium,  institute,  association,  non- 
goverrmiental  organization  or  alliance 
that  represents  several  companies  in  a 
common  industry  involved  in  some 
aspect  of  environmental  technology 
research,  development,  service  or 
commercialization;  (2)  have  a  proven 
track  record  of  research  and/or 
management  in  the  private  sector  in  a 
company,  corporation,  or  industrial 
consortium  directly  involved  in  and/or 
affected  by  earth  natural  resources,  and 
related  technology  development;  (3) 
have  demonstrated  personal  research 
and/or  management  leadership  in  an 
environmental  and  natural  resources 
area;  (4)  have  demonstrated  experience 
in  representing  the  parent  company  in 
negotiations  and  in  industrial  alliances; 
(5)  have  a  working  knowledge  of  the 
Technology  Transfer  Act  of  1986  and 
the  National  Cooperative  Research  Act 
of  1984;  (6)  have  a  demonstrated  interest 
in  advancing  goverrmient/private/ 
academic  cooperation  in  the  areas  of 
earth  and  natural  resource  issues;  (7) 
have  a  statement  of  support  bom  the 
parent  company  for  the  applicant's 
participation  in  the  Industrial 
Fellowship  Program;  (8)  all  qualified 
applicants  will  be  considered  regardless 
of  age,  race,  color,  sex.  creed,  national 
origin,  lawful  pofitical  affiliation,  non- 
disqualifying  physical  handicap,  marital 
status,  affiliation  with  an  employee 
organization,  or  other  non-merit  factor. 
Agencies  will  comply  with  all  EEO 
requirements  and  guidelines. 

Note:  Selected  applicants  will  be  required 
to  file  Federal  Financial  Disclosure  Forms, 
and  appropriate  recusal  statements. 

Fellows  will  be  located  in  appropriate 
host  Federal  agencies  having  a  group 
working  on  CENR  and  PEGI  issues 
related  to  his/her  experience  and 
interests.  Salary,  fiinge  benefits,  and 
relocation  and  housing  allowances,  if 
required,  will  be  paid  by  the  sponsoring 
organization  or  the  selectee's  parent 
company.  Office  space,  office  cosi.s.  and 
necessary  travel  and  per  diem  expenses 
associated  with  the  Fellowship  w  li'  be 
provided  by  the  respective  host  Fcd»Ma! 
agencies.. 
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CcMnpleted  applications  will  ccmsist 
of  the  following:  (1)  Curriculum  vitae 
and  biographioal  statement,  including 
education  and  employment  history;  (2) 
memorandum  (1,000  words  or  less) 
describing  the  applicant's  ob)ectives  for 
participation  in  the  program:  (3) 
sponsoring  organizations  shall  provide: 
(a)  Letters  of  support  from  both  the 
supporting  private  sector  organization 
and  the  parent  company;  (b) 
acknowledgment  of  the  costs  to  be  borne 
by  the  company  or  supporting 
organization;  (c)  a  statement  that  the 
applicant  will  be  released  from  normal 
duties  for  the  duration  of  the 
Fellowship:  and  (d)  acknowledgment 
thai  the  applicant  must  recuse  himself/ 
herself  from  matters  involving  the 
parent  company  or  the  sponsoring 
organization  during  the  term  of  the 
Fellowship;  (4)  a  letter  of  recusal  for 
matters  stemming  from  the  Fellowship 
that  could  involve  the  parent  company 
or  the  sponsoring  organization:  and  (5) 
the  selectee  is  required  to  file  Financial 
Disclosure  Statements. 

Applications  will  be  reviewed  based 
upon  personal  quahfications,  work 
experience,  demonstrated  abilities, 
publications,  honors,  awards,  and 
participation  in  professional 
organizations.  Final  selection  will  be 
made  by  an  ad  hoc  task  gf  oup  consisting 
of  CENR  Subcommittee  Chairs  and 
private  sector  representatives.  Selectees 
will  be  notified  and  will  be  expected  to 
begin  the  Fellowship  period  within  one 
month  of  the  notification  date. 

Dated:  September  30, 1994. 
f .  Michael  Hall. 

Director,  NOAA,  Office  of  Global  Progranis. 
(FR  Doc.  94-24771  Filed  10-5-94;  8.45  am] 

BULMQ  CODE  M10-12-« 

P.O.  092994A] 

Public  Display  of  Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NationalOceanic  and 
Atmospheric  Administration  (NOAA)', 
Commerce. 
action:  Notice. 

SUMMARY:  NMFS  is  announcing  that  the 
American  Zoo  and  Aquarium 
Association  (AZA)  and  the  Alliance  of 
Marine  Mammal  Parks  and  Aquariums 
(Alliance]  have  submitted,  for  reference 
purposes,  the  professionally  accepted 
standards  on  which  their  members  base 
their  education  and  conservation 
programs.  The  Marine  Mammal 
Protection  Act  of  1972  (MMPA]  (16 
U.S.C.  1361  et  seq.)  was  amended 
substantially  on  April  30.  1994  (P.L. 
103-238)  (1994  Amendments).  These 
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19  14  Amendments  require  that  persons 
ho  ding  marine  mammaU  for  purposes 
of  public  display,  or  requesting  issuance 
of  <  I  permit  to  capture  or  impart  a 
m(  rine  mammal  for  purposes  of  public 
du  play,  must  offer  a  program  for 
education  or  conservation  purposes  that 
is  based  on  professionally  recognized 
standards  of  the  public  display 
community.  The  AZA  and  AlUance 
together  represent  approximately  60 
p^ent  of  U.S.  facilities  that  currently 
hold  marine  mammals.  Where 
applicable,  the  A21A  or  Alliance 
stapidards  may  be  referenced  by  public 
diiplay  permit  applicants  and  holders  of 
le  mammals  when  exercising  the 

Its  established  and  submitting  the 

lentation  required  under  the 

>A.  If  alternative  standards  are 

)vided  as  a  part  of  a  permit 
apt)licaUon  to  capture  or  import  marine 
mammals,  such  standards  will  be 
published  as  part  of  the  notice  of  receipt 
oflthe  application  that  is  published  by 
NliFS  in  the  Federal  Register.  Other 
hqlders  of  marine  mammals  or 
organizations  representing  members  of 
the  public  display  community  may 
supmit,  for  reference  purposes, 
aliemative  standards  on  which 
education  or  conservation  programs  are 
bsjsed. 

FC  R  FURTHER  INFORMATION  CONTACT:  Ann 
T(  rbush.  Permits  Division,  Office  of 
Pi  otected  Resources.  F/PRl,  1335  East- 
W  BSt  Highway,  Silver  Spring,  MD 
2(910-3226,(301)713-2289. 
SI  PPLEMENTARY  information: 

Background 

In  1988  the  MMPA  was  amended  to 
re  quire,  among  other  things,  that  a 
p(  rmit  be  issued  for  public  display 
pi  irposes  only  to  an  applicant  which 
olfers  a  program  for  education  or 
c(  nservation  that,  based  on 
pi  ofessionally  recognized  standards  of 
th  e  public  display  community,  is 
a<  ceptable  to  the  Secretary  (i.e.. 
Si  icretary  of  Commerce  or  Interior, 
d  ipending  upon  the  marine  mammed 
s  ecies  involved).  In  March  1989, 
^  \4FS  initiated  a  comprehensive  review 
o  the  permit  program.  At  the  beginning 

0  this  permit  program  review,  it  became 
c  ear  that  the  phrase  "based  on 

p  ofessionally  recognized  standards  of 
tl  e  public  display  community"  did  not 
n  for  to  any  existing  standards  already  . 
e  tablished  by  the  public  display 
c  )mmunity.  Therefore,  on  May  22, 

1  )89.  NMFS  pubhshed  in  tiie  Federal 
B  egister  (54  FR  22001)  a  notice  of 

ii  terim  policy  regarding  the  education 
0  '  conservation  programs  of  applicants 
ff  questing  permits  to  take  or  import 
liarine  mammals  for  public  display. 


This  notice  announced  the  criteria  that 
NMFS  would  use  in  determining  the 
acceptabiUty  of  education  or 
conservation  programs  (wnding  the 
promulgation  of  regulations  for  this 
purpose.  The  notice  stated  that  in  order 
to  be  determined  acceptable  by  NMFS, 
"an  applicant's  education  or 
conservation  program  must  include  a 
program  of  formal  or  informal  learning 
that  conveys  accurate  information  abmit 
the  marine  mammals  being  displayed 
and  communicates  in  an  effective 
manner  a  message  and  purpose  that  are 
consistent  with  the  policies  of  the 
MMPA." 

After  conducting  a  comprehensive     - 
review  of  the  entire  permit  program, 
NMFS  published  a  proposed  rule  on 
October  14.  1993  (58  FR  53320),  to 
revise  existing  permit  regulations  for 
taking  and  importing  marine  mammals 
for  purposes  of  public  display,  scientific 
research,  and  enhancement  under  the 
MMPA  and  the  Endangered  Species  Act. 
This  proposed  rule  included  criteria  for 
determining  whether  an  applicant's 
education  or  conservation  program  is 
acceptable.  These  standards  were  based 
on  the  interim  policy  previously 
published  in  the  Federal  Register  and 
the  numerous  comments  and 
recommendations  on  the  subject 
received  during  the  permit  program 
review. 

On  April  30. 1994,  the  1994 
Amendments  to  the  MMPA  were 
enacted.  Under  the  1994  Amendments, 
the  requirement  that  applicants  for  a 
permit  for  purposes  of  public  display 
must  offer  an  education  or  conservation 
program  acceptable  to  the  Secretary  was 
eliminated  and  replaced  by  a 
requirement  that,  for  purposes  of  public 
display,  persons  holding  marine 
mammals  and  those  issued  a  permit  to 
capture  or  import  must  "offer  a  program 
for  education  or  conservation  purposes 
that  is  based  on  professionally 
recognized  standards  of  the  public 
display  community."  Essentially, 
although  the  Secretary  is  no  longer 
required  to  determine  whether 
education/conservation  programs  are 
acceptable,  the  Secretary  must  still 
determine  whether  a  person  offers  a 
program  for  education  or  consefvation 
purposes  based  on  professionally 
recognized  standards  of  the  public 
display  community.  To  ensure 
compliance  with  this  requirement  of  the 
MMPA.  applicants  for  a  public  display 
permit  to  capture  or  import  marine 
mammals  and  ptersons  holding  marine 
mammals  for  purposes  of  public  display 
must  identify,  by  reference  or 
description,  the  professionally 
recognized  standards  of  the  public 
display  conmiuuity  on  which  their  . 


Federal  Regigter  /  Vol.  59,  No.  193  /  Thursday.  October  6.  1994  /  NoUces  50901 


education  or  conservation  programs  are 
based. 

Although  there  are  no  professionally 
recognized  standards  for  education  or 
conservation  programs  that  are 
imiformly  accepted  as  such  by  the 
public  display  community,  such 
standards  are  not  required  by  the  1994 
Amendments.  The  1994  Amendments 
require  only  that  for  purposes  of  public 
display  persons  holding  marine 
mammals  or  requesting  a  permit  to 
capture  or  import  marine  mammals 
must  offer  a  program  for  education  or 
conservation  purposes  that  is  based  on 
professionally  recognized  standards  of 
the  public  display  community.  And, 
because  any  person  holding  marine 
mammals  for  purposes  of  public  display 
is  a  member  of  the  pubUc  display 
commimity  and,  therefore,  may  identify 
the  professionally  recognized  standards 
on  which  their  education  or 
conservation  program  is  based,  for  such 
persons  this  requirement  is  essentially 
one  that  relies  on  self-regulation.  NMFS, 
therefore,  asked  the  AZA  and  Alliance, 
as  organizations  which  together 
represent  approximately  60  percent  of 
the  public  display  facilities  holding 
marine  mammals,  to  identify  the 
standards  on  which  their  members  base 
their  education  and  conservation 
programs.  In  making  this  request,  NMFS 
stated  that  the  standards  identified  by 
the  AZA  and  Alliance  would  be 
published  in  the  Federal  Register;  thus, 
enabling  persons  who  offer  an  education 
or  conservation  program  based  on  either 
the  AZA  or  Alliance  standards  to  use 
this  notice  as  a  reference  instead  of 
listing  such  standards  repeatedly. 

NMFS  recognizes  that  the  AZA  and 
Alliance  do  not  represent  the  entire 
public  display  community  and  that 
some  members  of  that  community  may 
offer  education  or  conservation 
programs  based  on  professionally 
recognized  standards  of  the  public 
display  community  that  are  different 
from  those  identified  by  either  the  AZA 
or  Alliance.  Consequentiy,  other 
members  or  representative  organizations 
of  the  public  display  community  may 
also  submit,  for  reference  purposes, 
alternative  standards  on  which 
education  or  conservation  programs  are 
based.  NMFS  may  also  publish  in  the 
Federal  Register  notice  of  such 
alternative  standards  for  reference  by 
the  public  display  community.  In 
addition,  if  alternative  standards  are 
provided  as  a  part  of  a  permit 
application,  such  standards  will  he 
published  as  a  part  of  the  notice  of 
receipt  of  an  apptication  and 
opportunity  for  public  comment  that  is 
published  by  NMFS  in  the  Federal 
Register. 


Standards 

The  Alliance  and  AZA  identified  the 
following  as  the  professionally 
recognized  standards  of  the  public 
display  community  on  which  their 
members  have  based  their  education 
and  conservation  programs: 

Standards  of  the  American  Zoo  and 
Aquarium  Association 

1.  Education  must  be  an  element  of 
the  mission  statement  of  the  institution. 

2.  All  institutions  must  have 
structured  education  programs, 
including  a  written  education  plan. 

3.  The  education  program  should  be 
imder  the  direction  of  a  paid 
professional  trained  in  educational 
programming.  In  those  cases  ^here 
employees  have  not  yet  been  retained, 
someone  should  be  assigned  the 
responsibility  to  implement  and  manage 
the  programs. 

4.  Education  programs  should  be 
evaluated  on  a  regular  basis  for 
effectiveness  and  content  and  current 
scientific  information  included. 

5.  Cooperative  programs  with 
institutions  of  higher  learning  should  be 
developed. 

6.  If  animal  demonstrations  are  a  part 
of  the  institution's  programs,  an 
educational/conservation  message  must 
be  incorporated. 

7.  A  reference  library  appropriate  to 
the  size  and  complexity  of  the 
institution  should  be  available  to  all 
staff  members. 

8.  The  graphics  program  must  include 
information  regarding  the  animal 
collection's  conservation/ecology 
relation  to  humans/natural  history  and 
other  interpretive  elements. 

9.  Exhibits  in  which  endangered 
animals  are  displayed  must  include  the 
designation  as  an  endangered  species 
and  those  displaying  Species  Survixal 
Plan  (SSP)  animals  should  include  a 
statement  that  the  animals  are  a  part  of 
AZA's  SSP  program.  It  is  recommended 
that  the  SSP  program  be  highhghted  by 
utilization  of  AZA's  SSP  logo  and  text. 

10.  Recruitment,  interviewing, 
training,  and  evaluation  programs 
should  exist  for  all  programs  utihzing 
volunteers/  docents. 

Standards  of  the  Alliance  of  Marine 
Mammal  Parks  and  Aquariums 

1.  Education  programs  about  marine 
mammals  must  promote  an  improved 
imderstanding  of  and  an  appreciation 
for  these  animals  and  their  ecosystems. 

NOTE:  In  addition  to  direct 
observation,  a  variety  of  other 
techniques  and  stimuli  may  be  used  to 
effectively  communicate  member 
programs'  educational  messages.  These 


methods  may  include,  but  are  not 
limited  to,  some  of  the  following: 
'  Audio-visual  materials 

*  Community  outreach 

*  Formal  education  programs 

*  Guided  tours 

*  Instructional  guides/curricula 

*  Interactive  e>&bits/programs 

*  Interpretive  graphics 

*  Narration  at  exhibits 

*  Off-site  education  programs 

*  PubUc  presentations 

*  PubUc  Shows 

*  Recreation  programs 

*  Special  needs  programs  (e.g.. 
disabled,  senior  citizens) 

*  Species  identification  labels 

*  Teacher  training 

*  Written  materials/pubhcations 

2.  Education  programs  about  marine 
mammals  must  offer  multiple  levels  of 
learning  opportimities  for  visitors  to 
expand  their  knowledge  about  these 
animals. 

NOTE:  Multiple  levels  of  learning 
opportunities  refers  to  providing 
educational  information  for  visitors  who 
have  different  levels  of  knowledge  and 
interest.  For  example,  basic  introductory 
programming  might  offer  viewing  of 
animals,  species  identification,  and/or  a 
public  show  or  presentation.  More 
advanced  programming  might  include, 
for  example,  formal  education  programs, 
guided  tours,  and/ or  written  or  audio- 
visual material  designed  to  meet  the 
needs  of  individuals  who  which 
additional  information. 

3.  Education  programs  about  marine 
mammals  must  present  information 
about  these  animals,  their  ecosystem,  or 
marine  wildlife  conservation  that  is 
based  upon  the  best  ctirrent  scientific 
knowledge. 

NOTE:  The  best  current  scientific 
knowledge  refers  to  information  based 
on  the  growing  body  of  scientific 
research  about  marine  mammals  science 
and  the  basic  knowledge  that  is 
professionally  recognized  by  relevant 
disciplines,  such  as  biology,  physiology, 
anatomy,  veterinary  medicine,  and/or  ' 
animal  behavior  science. 

4.  A  qualified  individual  must  be 
designated  and  responsible  for  the 
development  of,  and  administration  of. 
education  programs  about  marine 
mammals. 

NOTE:  Qualified  refers  to  having  a 
bachelor's  degree,  education  experience, 
administrative  skills,  and  knowledge 
about  marine  mammals. 

5.  Education  programs  about  marine 
mammals  must  include  a -written 
education  plan  consisting  of  a  mission 
statement,  goals,  and  an  evaluation 
strategy. 

NOTT!:  The  education  plan  should 
reflect  current  facility  programs. 
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Evaluations  are  intended  for  internal 
program  review,  and  each  facility  will 
have  discretion  in  determining  the 
methods  used  and  the  scope  and    . 
frequency  of  the  evaluations. 

6.  Education  programs  about  marine 
mammals  must  include  availability  of 
institution  experts  as  a  marine  science 
resource  to  professional  groups  and  the 
education  community  when  appropriate 
and  practicable. 

NOTE:  PubUc  display  facilities 
employ  and  collaborate  with  many 
highly  knowledgeable  and  experienced 
marine  manunal  experts,  such  as  animal 
behaviorists,  veterinarians,  research 
scientists,  trainers,  and  marine 
education  and  other  specialists.  When 
appropriate  and  practicable,  facilities 
should  encourage  and  facilitate 
opportunities  for  these  speciaUsts  to 
serve  as  marine  science  resources  and 
share  their  expertise  with  interested 
professional  groups  and  the  education 
community. 

Dated:  September  30, 1994. 
William  W.  Fox.  Jr., 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc  94-24787  Filed  lO-S-94;  8:43  am) 
■nxmo  CODE  asio-zz-f 


P.O.  091694q 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  N0..I  to  scientific 

research  permit  no.  835  (P250D). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  No.  835  submitted  by 
the  Washington  Department  of  WildUfe, 
Marine  Mammal  Institute,  7801  Phillips 
Road,  SW.,  Tacoma,  WA  98498,  the 
National  Marine  Fisheries  Service, 
National  Marine  Mammal  Laboratory, 
7600  Sand  Point  Way.  NE.  BIN  C15700, 
Building  1,  Seattle,  WA  98115-0070, 
and  the  Oregon  Department  of  Fish  and 
Wildlife,  Marine  Region,  Marine 
Science  Drive,  Building  3,  Newport,  OR 
97365  has  been  granted. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway,  Suite  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 
%  Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668.  Juneau.  AK  99802-1668 
(907/586-7221);  and 
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Director,  Northwest  Region,  NMFS, 
IjOAA,  7600  Sand  Point  Way.  NE..  BIN 
C 15700,  Seattle,  WA  98115  (206/526- 
e  150). 

4iPPi>EMENTARY  INFORMATION:  On  August 
IS.  1994,  notice  was  pubUshed  in  the 
Federal  Register  (59  FR  41750)  that  a 
modification  of  Permit  No.  835.  issued 
April  27, 1993  (58  FR  26288).  had  been 
nested  by  the  above-named 
janizations.  The  requested 
edification  has  been  granted  under  the 
thority  of  the  Marine  Mammal 
tection  Act  of  1972.  as  ameiided  (16 
S.C.  1361  et  seq.),  the  provisions  of 
216.33(d)  and  (e)  of  the  Regulations 
veming  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
t|ie  provisions  of  §  222.25  of  the 
gulations  governing  the  taking, 
porting,  and  exporting  of  endangered 
sh  and  wildlife  (50  CFR  part  222). 

Permit  No.  835  authorized  the  permit 
lolders  for  the  inadvertent  harassment 
f  harbor  seals  [Phoca  vitulina), 
CaUfomia  sea  Uons  [Zalophus 
dalifomianus),  Steller  sea  Uons 
(  ?umetopias  jubatus),  and  elephant 
a  sals  [Mimunga  angustirostris) 
i  icidental  to  die  conduct  of  aerial, 
( round,  and  boat  surveys.  The  permit 
Holders  were  also  authorized  to  capture, 
mark,  tag,  brand,  and  sample  harbor 
!  eals. 

Permit  No.  835  has  now  been 
I  lodified  to  authorize  the  permit 
lolders  to  mark  and  tag  up  to  50  male 
( laUfomia  sea  lions  annually;  to  capture, 
1  lark,  brand,  tag,  and  release  up  to  150 
]  lale  CaUfomia  sea  lions  annually,  of 
1  /hich  up  to  50  may  be  instrumented" 
\  n\h  radio/satelUte  tags  or  time-depth 
I  Bcorders  (TDRs);  and  for  the 

iarassment  of  up  to  1,000  additional  sea 
ons  aimually  incidental  to  the 
reposed  activities. 

Issuance  of  this  modification,  as 
1  equired  by  the  Endangered  Species  Act 
(  f  1973,  was  based  on  a  finding  that 
I  uch  permit:  (1)  Was  applied  for  in  good 

lith;  (2)  will  not  operate  to  the 
(  isadvantage  of  the  endangered  species 

.rhich  is  the  subject  of  this  permit;  and 

3)  is  consistent  with  the  purposes  and 

toUcies  set  forth  in  §  2  of  the 

Indangered  Species  Act. 

Dated:  September  29, 1994. 
Villiam  W.  Fox,  Jr.,  ' 

director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
FR  Doc.  94-24788  Filed  10-5-94;  8:45  am] 
ILUNG  CODE  3S10-22-f 


PJ>.090994A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  No.  936  (P8G). 

summary:  Notice  is  hereby  given  that 
the  Naval  Command,  Control  and  Ocean 
SurveiUance  Center  (Principal 
Investigators  Mr.  Donald  A.  Carder  and 
Dr.  Sam  H.  Ridgway).  San  Diego,  CA 
92152  has  been  issued  a  permit  to  take 
several  species  of  cetaceans  and  sea 
turtles  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Suite  4200,  Long 
Beach.  CA  90802-4213  (301/980-4001); 

Director.  Southeast  Region,  NMFS. 
9721  Executive  Center  Drive,  St. 
Petersburg,  PL  33702  (813/570-5301); 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221); 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930  (508/281-9200);  and 

Director,  Northwest  Region,  NMFS, 
7600  San  Point  Way,  NE.,  BIN  C15700, 
Seattle,  WA  98115  (206/526-6150). 
SUPPLEMENTARY  INFORMATION:  On  July  1, 
1994,  notice  was  published  in  the 
Federal  Register  (59  FR  33957)  that  a 
request  for  a  scientific  research  permit 
to  administer  audiograms  to  several  ' 
species  of  cetaceans  and  sea  turtles, 
which  become  accidentally  entrapped 
or  stranded  in  U.S.  waters,  had  been 
submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C  1361  et  seq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  the  Endangered  Species 
Act  (ESA)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  and  the 
regulations  governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  WildUfe  (50  CFR  part  222). 

Issuance  of  this  permit,  as  required  by 
the  ESA  of  1973,  was  based  on  a  finding 
that  such  permit:  (1)  Was  applied  for  in 
good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 


which  are  the  subjects  of  this  permit; 
and  (3)  is  consistent  with  the  purposes 
and  poUcies  set  forth  in  section  2  of  the 
ESA. 

Dated:  September  30. 1994. 
WillUm  W.  Fox,  Jr., 
Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-24700  Filed  10-5-94;  8:45  am] 
BILUNO  CODE  3S10-22-P 


DEPARTMENT  OF  DEFENSE 

Meeting  of  the  Advisory  Council  on 
Defiendents'  Education 

AGENCY:  Department  of  Defense 
Dependents  Schools  (DoDDS),  Office  of 
the  Secretary  of  Defense. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Dependents'  Education 
(ACDE).  It  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  xmder  the  National  Advisory 
Committee  Act.  Although  the  meeting  is 
open  to  the  pubUc,  because  of  space 
constraints,  anyone  wishing  to  attend 
the  meeting  should  contact  the  point  of 
contact  Usted  below. 
DATES:  October  28, 1994,  9  a.m.  to  4:30 
p.m.  and  October  29, 1994.  9  a.m.  to  12 
noon. 

ADDRESSES:  Hotel  Continental,  Tirrenia, 
Italy. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marilyn  Witcher,  Public  Affairs  Officer. 
DoD  EducaUon  Activity,  4040  N.  Fairfax 
Drive,  Arlington,  Virginia  22203-1635; 
Telephone  number:  703-696-4236. 
extension  121. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Dependents' 
Education  is  estabUshed  under  title  XIV, 
section  1411,  of  PubUc  Law  95-561, 
Defense  Dependents'  Education  Act  of 
1978,  as  amended  bv  title  XII,  section 
1204(b){3)-(5).  of  Piibhc  Uw  99-145. 
Department  of  Defense  Authorization 
Act  of  1986  (20  U.S.C,  chapter  25A. 
section  929,  Advisory  Council  on 
Dependents'  Education).  The  Council  is 
cochaired  by  designees  of  the  Secretary 
of  Defense  and  the  Secretary  of 
Education.  In  addition  to  a 
representative  of  each  of  the 
Departments,  12  members  are  appointed 
jointly  by  the  Secretaries  of  Defense  and 
Education.  Members  include 
.vpresentatives  of  educational 

tstitutions  and  agencies,  professional 
'Employee  organizations  and  unions, 
unified  miUtary  commands,  school 
a:iministrators,  parents  of  DoDDS 


students,  and  one  DoDDS  student.  The 
Director,  DoDDS,  serves  as  the 
Executive  Secretary  of  the  Council.  The 
piupose  of  the  Council  is  to  advise  the 
Secretary  of  Defense  and  the  DoDDS 
Director  about  effective  educational 
programs  and  practices  that  should  be 
considered  by  DoDDS  and  to  perform 
other  tasks  as  may  be  required  by  the 
Secretary  of  Defense.  The  agenda 
includes  discussions  about  observations 
made  by  teams  of  ACDE  members  who 
visited  DoDDS  schools  prior  to  the  fuU 
Council  meeting,  the  NaUonal 
Education  Goals,  academic  achievement 
encouragement,  multicultiual/ 
multiracial  diversity  and  awareness, 
education  of  children  with  disabiUties, 
communications  throughout  the  system, 
increased  parental  involvement, 
drawdown  planning,  educational 
technologies,  and  responses  to  the 
recommendations  made  by  the  Council 
during  its  April  1994  meeting. 

Dated:  September  30, 1994. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  94-24680  Filed  10-5-94;  8:45  am] 

BILUNQ  CODE  S00»44-M 


Office  of  the  Secretary 

Defense  Science  Board  Tasit  Force  on 
C-17  Review,  Phase  II 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  C-17  Review,  Phase  II 
will  meet  in  closed  session  on  October 
17-18,  1994  at  McDonnell  Douglas. 
Long  Beach.  California. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  research,  scientific,  technical,  and 
manufacturing  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  access  the  current  status  of  the  C- 
17  program. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L  No.  92-463.  as  amended  (5  U.S.C 
App.  II.  (1988)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  Usted  in  5  U.S.C 
552b{c)(4)  (1988),  and  that  accordingly 
this  meeting  wiU  be  closed  to  the 
public. 


Dated:  October  3. 1994. 
L.M.  Bynum, 

Ahernate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-24756  Filed  10-5-94;  8:45  am] 
MIXING  cooc  seoo-o«-M 


U.S.  Strategic  Command  Strategic 
Advisory  Group 

AGENCY:  Department  of  Defense, 

USSTRATCOM. 

ACTION:  NoUce. 


SUMMARY:  The  Strategic  Advisory  Group 
(SAG)  wiU  meet  in  closed  session  on 
October  27  and  28, 1994. 

The  mission  of  the  SAG  is  to  provide 
timely  advice  on  scientific,  technical, 
and  policy-related  issues  to  the 
Commander  in  Chief,  U.S.  Strategic 
Command,  during  the  development  of 
the  nation's  strategic  warplans.  At  this 
meeting,  the  SAG  will  discuss  strategic 
issues  that  relate  to  the  development  of 
the  Single  Integrated  Operational  Plan 
(SIOP).  Full  development  of  the  topics 
will  require  discussion  of  information 
classified  TOP  SECRET  in  accordance 
with  Executive  Order  12356,  April  2. 
1982.  Access  to  this  information  must 
be  strictly  Umited  to  personnel  having 
requisite  security  clearances  and 
specific  need-to-know.  Unauthorized 
disclosure  of  the  informaUon  to  be 
discussed  at  the  SAG  meeting  could 
have  exceptionally  grave  impact  upon 
national  defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
PubUc  Law  92-453,  as  amended  (5 
U.SC.  App  II  (1988)),  it  has  been 
determined  that  this  SAG  meeting 
concerns  matters  Usted  in  5  U.S.C. 
552b(c)(l)(1988),  and  that,  accordingly, 
this  meeting  wiU  be  closed  to  the 
public. 

Dated:  September  30. 1994. 
L.M.  Bynum, 

Ahcrndte  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 

[FR  Doc.  94-24681  Filed  10-5-94;  8:45  ami 
BILLmC  CODE  S0OO-»MM 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Ujformation 
Collection  Requests. 


SUMMARY:  The  Acting  Director. 
Information  Resources  Management 
Service,  invites  comments  on  proposed 
information  collection  requests  as 


required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  31, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Reg\ilatory  AH'airs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland  - 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  E)C 
20202-4651. 

FOR  FURTHER^NFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPI.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obhgations. 

The  Act  Director,  Information 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an, 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 
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Dated:  September  29,^  1994. 
IhgridKdIb, 

Acting  Director,  Information  Resources 
Management  Sendee. 

tee  of  Postsecondary  Education 
^,  eof  Review: Expedited. 

'^iile:  Request  for  Designation  as  an 
EUgible  Institution  Under  the  Urban 
Community  Service  Program. 

Abstract:  This  information  is  needed  to 
designate  eligible  institutions 
separately  from  the  solicitation  of 
grants  under  this  program.  In  this 
way,  institutions  can  be  informed  of 
their  eUgibility  to  participate  in  the 
program  prior  to  undertaking  the 
burden  of  developing  a  grant 
application.  Also,  the  Secretary 
identifies  those  institutions  that  are 
eligible  to  join  the  legislatively 
mandated  network  of  "urban  grant 
institutions". 

Additional  Information:  ED  is 
requesting,  from  OMB,  an  expedited 
review  and  approval  by  October  31, 
1994.  An  expedited  review  is 
requested  because  ED  will  need  time 
to  conduct  this  review  in  addition  to 
its  review  of  project  appUcations  in 
FY  1995.  It  is  estimated,  based  on 
calls  of  inqiury  received  by  the 
Department,  that  as  many  as  500 
eligibility  applications  may  be 
submitted.  The  Department  will  need 
time  to  process  these  applications  and 
notify  respondents  of  the  results 
before  imdertaking  the  grant 
sohcitation  process.  In  addition,  grant 
applicants  will  need  adequate  time  to 
prepare  their  proposals  after  being 
informed  of  their  eligibility.  If 
sufficient  time  is  not  allowed,  the 
Department  will  not  be  able  to 
conduct  both  reviews  effectively  and 
the  Secretary's  statutory  obligation  to 
publish  a  list  of  urban  grant 
institutions  will  be' further  delayed. 
'requency:  Annually. 

Affected  Public:  Non-profit  institutions. 
leporting  Burden: 
Responses:  500. 
Burden  Hours:  5,500. 
lecordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

I  )ffice  of  Postsecondary  Education 

ype  of  Review:  Expedited. 

We:  Income  Contingent  Repayment 
Plan  Consent  to  Disclosure  of  Tax 
Information. 
,  Abstract:  The  Student  Loan  Reform  Act 
of  1993^  (P.L.  103-66)  authorized  the 
Federal  Direct  Student  Loan  (Direct 
Loan)  Program  to  make  loans 
beginning  July  1, 1994.  On  July  1, 
1994  the  regulations  implementing 
the  Income  Contingent  Repayment 


Plan,  as  a  repayment  option  under  the 
Direct  Loan  Program,  was  published 
in  the  Federal  Register.  In  order  to 
participate  in  the  Income  Contingent 
Repayment  Plan,  a  borrower  must 
give  written  consent  for  the  Internal 
Revenue  Service  to  disclose  certain 
tax  information  to  the  Department  of 
Education.  The  Consent  to  Disclosure 
to  Tax  Information  (consent  to 
disclosure  form)  will  provide  that 
consent. 

Additional  Information:  ED  is 
requesting,  from  OBM,  an  expedited 
review  and  approval  by  October  31, 
1994.  An  expedited  review  is 
requested  because  the  consent  to 
disclosure  bom  must  be  available  in 
order  for  these  borrowers  to  choose  to 
repay  under  the  Income  Contingent 
Repayment  Plan.  Having  the  consent 
to  disclosure  form  approved  by 
October  31  will  allow  the  Servicer  to 
pre-print  forms  for  borrowers  and 
allow  borrowers  to  participate  in  the 
Income  Contingent  Repayment  Plan 
which  is  an  important  feature  of  the 
President's  initiative  to  implement  the 
Direct  Loan  Program. 

Frequency.  One  time. 

Affected  Public  Individuals  or 
households. 

Reporting  Burden: 
Responses:  12,350. 
Burdent  Hours:  2,470. 
Responses:  0. 
Burdent  Hours:  0. 

(PR  Doc.  94-24689  Filed  10-5-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Date  and  Time:  October  21, 1994, 9:00 
a.m.-5:30j).m. 

Place:  Tne  Regal  Cincinnati  Hotel 
(formerly  the  Clarion  Hotel),  141  West 
6th  Street,  Cincinnati,  Ohio 
FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Klaidman,  The  Advisory 
Committee  on  Human  Radiation , 
Experiments,  1726  M  Street,  NW,  Suite 
600,  Washington,  DC  20036.  Telephone: 
(202)  254-9795  Fax:(202)  254-9828 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee: 

The  Advisory  Committee  on  Human 
Radiation  Experiments  was  estabUshed 


by  the  President,  Executive  Order  No. 
12891,  January  IS,  1994,  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  hiunan  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
Advisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Group,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Friday,  October  2 1 , 1 994 

9:00  a.m.  Call  to  Order  and  Opening  Remarks 

9:15  a.m.  Congressional  Remarks 

9:30  a.m.  Public  Comment 

11:00  a.m.  Break 

11:15  a.m.  Public  Conmient  (continued) 

12:30  p.m.  Lunch 

1:30  p.m.  Public  Comment  (continue) 

3:30  p.m.  Break 

3:45  p.m.  Public  Comment  (continue) 

5:15  p.m.  Closing  Remarks 

5:30  p.m.  Meeting  Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  pubhc.  "Hie  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  a  oral 
statement  should  contact  Kristin  Crotty 
of  the  Advisory  Committee  at  the 
address  or  telephone  number  listed 
above. 

Requests  must  be  received  at  least  five 
business  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  office  of  the 
Advisory  Committee  at  the  address 
hsted  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

Issued  at  Washington,  DC  on  October  3, 
1994. 

Rachel  M.  Samuel, 

Acting  Advisory  Committee  Management 
Officer. 

[PR  Doc.  94-24809  Filed  10-5-94;  8:45  am] 

BiLUNQ  CODE  64«0-ei-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG94-102-000,  at  alj 

Vista  Energy,  LP.,  et  al.  Electric  Rate 
and  Corporate  Regulation  Filings 

September  29, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Coi^mission: 

1.  Vista  Enei^gy,  L.P. 

[Docket  No.  EG94-1 02-000] 

On  September  22, 1994,  Vista  Energy, 
L.P.,  12500  Fair  Lakes  Qrcle,  Suite  300, 
Fairfax,  Virginia  22033,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32(a)(1)  of  the 
Pubhc  Utihty  Holding  Company  Act  of 
1935,  as  amended  by  section  711  of  the 
Energy  Pohcy  Act  of  1992. 

The  appUcant  is  a  limited  partnership 
that  will  be  exclusively  engaged  in 
owning  and  operating  an  approximately 
181  MW  coal-fired  electric  power 
production  facility  in  West  Deptford 
Township,  New  Jersey,  and  selling 
electric  power  at  wholesale. 

Comment  date:  October  21, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

2.  Crown  Energy,  L.P. 

[Docket  No.  EG94-103-000] 

On  September  22, 1994,  Crown 
Energy,  L.P.,  12500  Fair  Lakes  Circle, 
Suite  300,  Fairfax,  Virginia  22033,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  apphcation  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  Public  Utihty  Holding 
Company  Act  of  1935,  as  amended  by 
section  711  of  the  Energy  Policy  Act  of 
1992. 

The  appUcant  is  a  limited  partnership 
that  will  be  exclusively  engaged  in 
owning  and  operating  an  approximately 
181  MW  coal-fired  electric  power 
production  faciUty  in  West  Eteptford 
Township,  New  Jersey,  and  selling 
electric  power  at  wholesale-. 

Comment  date:  October  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcants. 

3.  Entergy  Power  Development 
Corporation 

(Docket  No.  £094-104-000] 

On  September  22, 1994,  Entergy 
Power  Development  Corporation,  Three 


Financial  Centre,  Suite  210,  900  South 
Shackleford  Road,  Little  Rock,  Aricansas 
72211,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  appUcation 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  section 
32(a)(1)  of  the  PubUc  UtiUty  Holding 
Company  Act  of  1935,  as  amended  by 
section  711  of  the  Energy  PoUcy  Act  of 
1992. 

The  applicant  is  a  corporation  that  is 
engaged  directly  or  indirectly  and 
exclusively  in  owning  or  operating,  or 
both  owning  and  operating,  several 
electric  power  faciUties.  AppUcant  has 
previously  been  foimd  to  b^  an  exempt 
wholesale  generator.  This  appUcation  is 
occasioned  by  AppUcant's  intended 
acquisition  of  interests  in  two 
approximately  181  MW  coal-fired 
electric  power  production  faciUties  in 
West  Deptford  Tovraship,  New  Jersey, 
and  its  proposal  to  engage  in  certain 
development  activities. 

Comment  date:  October  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcants. 

4.  Consiuners  Power  Company 

[Docket  No.  ES94-4 1-000] 

Take  notice  that  on  September  22, 
1994,  Consumers  Power  Company  filed 
an  appUcation  imder  §  204  of  the 
Federal  Power  Act  seeking  authorizaUon 
to  issue  and  seU,  or  guarantee,  up  to 
$900  milUon  in  secured  and/or 
imsecured  short-term  debt  and/or 
evidences  of  indebtedness,  including 
but  not  limited  to  notes,  drafts, 
debentures  and  commercial  paper  to  be 
issued  during  the  period  from  Januarv  1, 
1995  through  December  31, 1996,  with 
maturities  of  364  days  or  less. 

Comment  date:  October  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Company 

[Docket  No.  ES94-42-000] 

Take  notice  that  on  September  23, 
1994,  Commonwealth  Edison  Company 
filed  an  appUcation  imder  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  one  bilUon  dollars 
of  unsecured  short-term  obUgations  on 
or  before  December  31, 1996,  with 
maturities  of  twelve  months  or  less  from 
date  or  dates  of  issuance. 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Netherlands  Generating  Trust  I 

[Docket  No.  EG94-98-000] 

On  September  22, 1994,  Netherlands 
Generating  Trust  I,  c/o  Wilmington 
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Tntft  Conpany.  Rodaey  Sqiai«  NartlL, 
lUM  Maith  KtaloBt  Squam,  VTiimiiigton, 
Delawwe.  1M90-O0M.  filed  widi  the 
Fedanl  fioHgy  SflgBlatofy  CoBnidsBao 
an  ap^pficstiGa  fardBtsmdiiatiaB  of 
exempt  wholesale  fOMcatar  status 
puramnt  te  Pvt  3G5  cf  tbe 
CoBuniwnn'swgiilirtnnit. 

NetheriaiMln  GewCTtiag  TVust  I  is  a 
business  trust  under  Delaware  law, 
which  has  baen  famed  to  pnrdiBe  an 
undivided  intarest  in  Uxit  9  of  the 
AiBeroentiale  oogeneraiion  facility 
("Facility"  or  "Unit «").  a  650  MW 
(gram)  iKility  located  in 
Gciertnudenberg.  llxe  Nethoiands.  PCI 
Nethactands  Ckxrporatian  is  the  sole 
beneficiary  of  Netherlands  Generating 
Trust  I.  pa  Netherlands  Ckarporation  is 
a  wholly-owned  siriMidiary  of  Potomac 
Capital  Inwealiaent  Corporation,  whidi 
in  turn  is  a  whoUy-owned  subsidiary  of 
Potoasac  Electnc  Power  Company.  The 
undivided  interest  in  the  Facility  will  be 
leased  to  N.V.  Eldctziciteits- 
Produktiamaatsrhappii  Zuid-NederlaDd 
EPZ  ("EPZ"1.  a  Nathwrtands  generating 
utility  ooMpany.  Hie  lease  will  allow 
EPZ  to  use  the  undivided  interest  in  the 
Facility,  winch  can  be  fueled  by  either 
coal  or  gas,  to  produce  steam  and 
electricity.  The  Applicant  states  that  no 
rate  or  charge  in  coonectioa  with  Unit 
9  was  in  e£bct  under  the  laws  of  any 
state  as  of  October  24. 1992  or  at  any 
time  theraafter.  The  Applicant  further 
states  that  copies  of  the  application 
were  senred  upon  the  Securities  and 
Exchange  Oamaiasian,  the  District  of 
Columfada  Pnblic  Service  Commission, 
and  the  Maryland  Pid>lic  Sendee 
Commission. 

Comment  date:  Octtrfier  14, 1994,  in 
acoacdaace  %irith  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  ¥rill  limii  its  coouideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  Netherlands  Generating  Trust  III 

(Docket  No.  EG94-9»-O00l 

On  September  22, 1994,  Netherlands 
Generathig  IVust  III,  c/o  Wilmington 
Trost  Company.  Rodney  Square  North. 
1100  North  MariLBt  Square,  Wilmington. 
Delaware,  19890-0004,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  detennisation  of 
exempt  wholesale  gennator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Netheilands  Generating  Trust  III  is  a 
business  truM  under  Delaware  law, 
which  has  been  formed  to  purchase  an 
undivided  interest  in  Unit  9  of  the 
Amercentrale  oogeneration  facility 
("Facility"  or  "Unit  9").  a  €50  MW 
(gross)  fiadUty  located  in 
Geertmkfanhatg.  The  Netherlands.  PQ 


Netherlands  Corporatimi  is  the  salm 
beneficiary  of  Netherlands  Generatiag 
IVust  in.  PQ  Netherlands  Corpoiation  is 
a  <  wholly-owned  siA>sidiary  of  Potomac 
~  Inwestmoat  Corpomtion,  which 
tiim  isa  wdutlfy-ewned  subsidiaiy  of 
tomac  Electric  Power  Company.  The 
divided  interest  in  the  Facility  will  tM 
to  N.V.  Rfalftriritaits- 
iVtiwantirhippi)  Zuid-Ne(to^land 
Z  ("EPZ"),  a  Netherlands  generatiiig 
lity  company.  The  lease  will  allow 
Z  to  use  the  im<fivided  interest  in  the 
FVKility.  which  can  be  fiieled  by  either 
coal  or  gas,  to  produce  steam  and 
electricity.  The  Applicant  states  that  no 
rata  or  charge  in  f:GsuiectiQn  with  Unit 
^was  is  affect  imdar  the  laws  of  any 
sjate  as  of  October  24, 1992  or  at  any 
time  thereafior.  "Hie  Applicant  further 
states  that  cofHes  of  the  application 
Were  served  apaa  the  Securities  and 
^change  Commiasion,  the  IXstrict  of 
.Qohimbia  Public  Service  Commission, 
and  the  Maryiaad  Pvblic  Service 
mmissiffin. 


It 
c 


Commeot  dale:  Octaber  14, 1994,  in 
cordaaoe  with  Standard  Paragraph  E 

at  the  andof  this  notice.  The 

Commission  arill  Mmit  its  oonsideratian 

0  r  comaaents  to  those  that  oonceiB  the 

a  laquacy  or  accoracy  of  the  application. 

fl .  Netherlands  Generahag  Trust  TV 

(  kckat  Na  £094-100-000] 

On  September  22, 1994,  Netherlands 
C  enerating  Trust  W^c/c  WUmington 

1  rust  Company,  Rodney  Square  North, 
iflOO  North  Maiiiet  Square,  Wilmington, 
Delaware,  14890-0004.  filed  tvith  the 
Federal  Energy  Regulatory  Comoiission 
an  application  for  determination  of 
exempt  wholesals  generator  status 
pursuant  to  Part  365  of  the 
Commxssion's  regulations. 

Netherlands  GenaFatiag  Trust  IV  is  a 
b  usiness  trust  under  Delaware  law, 
V  rhidi  has  been  formed  to  purchase  aa 
u  ndivided  interest  in  Unit  9  of  the 
Amercentrale  cogeneratlon  facility 
(^Faciiity"  or  "Unit  9"),  a  650  MW 
s)  faciUty  located  ia 

irg.  The  Netherlands.  PCI 
etherlands  Corpc»ation  is  the  sole 
neficiary  of  Netherlands  Generating 
trust  IV.  pa  Netheriands  Corporatioa  is 
ai  wholly-owned  subsidiary  of  Potomac 
Capital  fanrestznent  Corporatioa,  which 
ill  turn  is  a  wdiolly-owned  subsidiary  of 
I^otomac  Electric  Power  Company.  The 
Undivided  iitferest  in  the  Facility  will  be 
leased  to  N.V.  Oektiicitfiits- 
^oduktiemaatschappii  Zuid-Nederland 
Z  ("EPZ"),  a  Netherlands  generating 
itility  company.  The  lease  will  allow 

Z  to  use  the  undivided  interest  in  the 
facility,  which  can  be  fueled  by  eitbw 
doal  or  gas,  to  predttce  steam  and 
^ecdricity.  Tlic  Appiicmt  states  that  no 


rate  or  diaiiga  ia  oofanection  Mrith  Unit 
9  was  te  aOict  luidsr  the  laws  of  any 
state  as  ofOetobsr  24, 1992  ar  at  any 
time  thereafiar.  Ilia  AppJacaat  finlh«' 
states  that  copieB  of  the  application 
were  sermd  «poothe  Securities  and 
Exchange  ri'iimiMirMi.  the  IXstrict  of 
Columbia  Pofalic  Service  CoounissHia, 
and  thsMarylaad  Public  Service 
Coausissioa. 

Comment  date:  October  14, 1994,  ia 
ODcmdMace  with  Standard  ParagrafA  E 
at  the  end  of  this  notice.  The 
CommisuoD  will  limit  its  consideration 
of  coranaents  to  those  that  conoem  the 
adequacy  or  accuracy  of  the  appljcation. 

0.  Netneilaiicu  Geuei aliag  inist  u 

[Docket  No.  EG94-101^000] 

On  September  22, 1994,  Netherlands 
Generating  Trust  11,  c/o  Wilmington 
Trust  Company,  Rodney  Sqxiare  North, 
lipo  North  Market  Square,  Wilmingtcm. 
Delaware.  19890-0004,  filed  %vith  the 
Federal  Energy  Regulatory  Commission 
an  application  fordetennination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Netherluds  Genarating  Trust  11  is  a 
business  tnist  under  Delaware  law, 
which  has  been  formed  to  purchase  an 
imdivided  interest  in  Unit  9  of  the 
Amercentrale  cogeneration  facility 
("Facility"  or  "Unit  9"),  a  650  MW 
(gross)  facility  located  in 
Geertruidenberg,  The  Netherlands.  PCI 
Netherlands  Corpoiation  is  the  sole 
benefidary  of  Netherlands  Generating 
Trust  n.  PQ  Netherlands  Corporation  is 
a  wholly-owned  stibsidiaiy  of  Potomac 
Capital  brvestment  Corporation,  which 
in  turn  is  a  wholly-owned  subsidiary  of 
Potomac  Electric  Power  Company.  The 
undivided  interest  in  the  Facility  vtrill  be 
leased  to  N.V.  Ele3ctriciteits- 
Produktiemaatschapptj  Znid-Nedeiland 
EPZ  ("EPZ^.  a  Netherlands  generating 
utility  company.  The  lease  will  allow 
EPZ  to  use  the  imdivided  interest  in  fte 
Facility,  which  can  be  fueled  by  either 
coal  or  gas,  to  {xoduce  steam  aad 
electricity.  The  Applicant  states  that  bo 
rate  or  charge  in  coaoectioa  with  Unit 
9  was  is  e^ct  under  the  laws  of  any 
state  as  of  October  24, 1992  or  at  any 
time  thereafter.  The  Applicant  further 
states  that  copies  of  the  application 
'  were  served  upon  the  Securities  and 
Exchange  Commission,  the  District  of 
Colimibia  Public  Service  Commission, 
and  the  Maryland  Public  Service 
Commission. 

Comment  date:  October  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  «id  of  tins  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  Aose  that  conoem  the 
adequacy  or  accuracy  of  tte  applicatiott. 


10.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER94-256-0001 

Take  notice  that  South  Carolina 
Electric  &  Gas  Company  (SCG&E)  on 
December  15, 1993,  tendered  for  filing 
a  Interchange  Agreement  between  South 
Carolina  Electric  &  Gas  Company  and 
Oglethorpe  Power  Corporation.  By 
letters  dated  February  11,  March  10,  and 
June  1, 1994,  South  Carolina  Electric  & 
Gas  Company  requested  that  Staff  defer 
action  under  this  docket  for  up  to  thirty 
(30)  additional  days  each.  On  September 
21, 1994,  SCE&G  filed  revised  sheets  to 
Appendix  A  of  this  Agreement, 
incorporating,  among  other  things,  an 
11.4%  return  on  equity. 

Under  the  proposed  Interchange 
Agreement  between  SCG&E  and 
Oglethorpe  Power  Corporation,  the 
parties  agree  to  service  schedules  for 
Reserve,  Short  Term  Power,  Limited 
Term  Power,  Economy  Interchange  and 
Other  Energy  transactions.  A 
supplemental  filing  is  hereby  submitted 
in  order  to  provide  further  clarification 
and  explanation  of  data  contained  in  the 
Agreement. 

Copies  of  this  filing  were  served  upon 
Oglethorpe  Power  Corporation. 

Comment  date:  October  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  Illinois  Power  Company 

(Docket  No.  ER94-1 505-000) 

Take  notice  that  on  September  27, 
1994,  Illinois  Power  Company  tendered 
for  filing  a  Certificate  of  Concurrence  in 
the  above-referenced  docket. 

Comment  date:  October  14. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  Nos.  ER94-1535-000  and  ER94- 
1536-000] 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
September  23, 1994.  tendered  for  filing 
a  supplementary  filing  in  the  above 
dockets.  Docket  No.  ER94-1 535-000 
pertains  to  an  agreement  between 
NYSEG  and  Allegheny  Electric 
Cooperative,  Inc.  (AEC),  and  Docket  No. 
ER94-1536-000  pertains  to  an 
agreement  between  NYSEG  and  Enron 
Power  Marketing,  Inc.  (ENRON).  The 
agreements  provide  for  NYSEG's  sale  of 
energy  or  electric  generating  capacity 
and  associated  energy  as  may  be 
scheduled  by  NYSEG  and  AEC,  or 
NYSEG  and  ENRON  fix)m  time  to  time. 
The  current  filing  is  being  made  at 
Commission's  Staff  request,  and 


explains  and  modifies  certain  aspects  of 
the  agreements. 

NYSEG  requests  that  the  agreements 
become  effective  on  August  5, 1994  and 
requests  waiver  of  the  60-day  notice 
requirements  for  good  cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  the  Pennsylvania  Public 
Utility  Commission,  AEC  and  ENRON. 

Comment  date:  October  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Union  Light,  Heat  and  Power 
Company 

[Docket  No.  ES94-43-000] 

Take  notice  that  on  September  23, 
1994,  The  Union  Light,  Heat  and  Power 
Company  filed  an  application  under 
§  204  of  the  Federal  Power  Act  seeking 
authorization  to  issue  $35  million  of 
unsecured  promissory  notes  from  time 
to  time  through  December  31, 1996. 
with  no  note  maturity  more  than  nine 
months  from  date  of  issuance  or  renewal 
or  later  than  December  31,  1996. 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  States  Power  Company 
(Minnesota)  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  EL94-94-0001 

Take  notice  that  on  September  20, 
1994,  Northern  States  Power  Company 
tendered  for  filing  a  request  for  waiver 
from  fuel  clause  regulations. 

Comment  date:  October  14. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  O.  Cashell, 

Secretary. 

[FR  Doc.  94-24715  Filed  10-5-94:  8:45  am] 

BILUNG  COOe  8717-01-P 


[Project  No.  10873  North  Carolina] 

Michael  P.  O'Brien  and  Robert  A. 
Davis,  III;  Notice  of  Availability  of  Draft 
Environmental  Assessment 

September  30, 1994. 

In  accordance  with  the  National 
Environmental  Fohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No 
486.  52  FR  47897),  the  Office  of 
Hydrcpower  Licensing  has  reviewed  the 
application  for  a  minor  license  for  the 
existing,  unlicensed  Cullasaja 
Hydroelectric  Project,  located  on  the 
Cullasaja  River  in  Highlands,  North 
Carolina,  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
mitigation  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426. 

Please  submit  any  comments  within 
45  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  DC. 
20426.  Please  affix  Project  No.  10873  to 
all  comments.  For  further  information, 
please  contact  Jennifer  Hill. 
Environmental  Coordinator,  at  (202) 
219-2797. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-24720  Filed  10-5-94:  8:45  a-Ti) 
BILUNG  COOE  6717-01-M 


[Docket  No.  CP94-791-000,  et  al.] 

Koch  Gateway  Pipeline  Company,  et 
al.;  Natural  Qas  Certificate  Filings 

September  29, 1994. 

Take  notice  that  the  following  fihnc> 
have  been  made  with  the  Commission 


.;;908 


Federal  Register  /  Vd 


1.  Koch  Gateway  Pipdnie  Co. 

(Docket  No.  CP94-791-0001 

Take  notice  that  on  September  22, 
1994,  Koch  Gateway  Pipeline  Company 
(Gateway).  Post  Office  Box  1478. 
Houston,  Texas  77251-1478,  filed  in 
Dodtet  No.  CP94-791-000  an 
application  pursuant  to  §§  157.205(b) 
and  157.211(b)  of  the  Conunisaan's 
Regulations  imder  the  Natural  Gas  Act 
(NGA)  for  autfaorizaticHi  to  install  an 
ei^-inch  delivery  tap,  mefter  and 
regulator  station  to  be  used  to  deliver 
natural  gas  to  Entex,  Inc.  (Entex),  under 
the  blai^et  certificate  issued  in  Docket 
No.  CP82-430-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  opea  to  public 
inspection. 

Gateway  proposes  to  install  an  eight- 
inch  tap,  and  construct  and  operate  the 
appuitenant  meter  and  regulator  station 
near  Westlake,  Louisiana,  to  provide 
natural  gas  service  to  Olin  Chemical  on 
behalf  of  Entex.  The  facilities  would  be 
used  to  deliver  up  to  12,000  per  day 
under  a  TF-1  transportation  agreement 
between  Entex  and  Gateway.  Gateway 
states  that  the  total  cost  of  the  proposed 
project  is  estimated  to  be  $80,000. 

Comment  date:  November  14. 1994,  in 
accordance  with  Standard  Pajragraph  G 
at  the  end  of  this  notioe. 

2.  National  Fuel  Gas  Supply  Corp. 

IDocket  No.  CP94-«02-00O] 

Take  notice  that  on  September  26. 
1994,  National  Fuel  Gas  Supply 
Corporation  (National),  10  Lafayette 
Square,  Buffalo,  New  York  14203.  filed 
in  Docket  No.  CP94-802-000,  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  perform  coustrudioo 
on  two  Uxisting  delivery  taps  that 
provide  service  to  an  existing  firm 
transportation  customer.  National  Fuel 
Gas  Distribution  Corporation 
(Distribution),  under  the  blanket 
certificate  issued  in  Docket  No.  CP83-4- 
000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

National  proposes  to  replace  the  2" 
regulator  and  the  4"  relief  valve  at  the 
Arcade,  Wyoming  County,  New  York 
location  with  a  3"  regulator  and  a  6" 
relief  valve,  within  the  pipeline  right-of- 
way  of  Nation^ 's  Line  FY,  Additionally, 
National  proposes  to  replace  the  W 
regulator  and  the  3"  relief  valve  atihe 
Orchard  Park,  Erie  County,  New  York 
location  with  a  Vi"  regulator  and  a  4" 
relief  valve,  within  the  pipeline  right-of- 
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wa  ^  of  National's  Line  K.  National 
indicates  the  cost  of  constioolian  for  the 
two  taps  is  estimated  to  be  S27,000.  for 
winch  National  will  be  reimbursed  by 
Distribution. 

Iational  asserts  the  actual  throughput 
lese  delivery  taps  will  xamain  the 
e:  1.500  Mmcf/year  for  the  Arcade, 
Naw  York  location  and  385  Mmcf/year 
foi  the  Orchard  Park,  New  York 
lo(  ation.  National  states  its  FERC  Gas 
Tariff  does  not  prohibit  the  addition  of 
new  delivery  taps.  National  relates  that 
it  has  sufficient  capacity  to  accomplish 
the  proposed  dehveries  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date; November  14, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transmission  Coqi. 


[D  )cket  No.  CP94-805-0001 

Take  notice  that  on  SeptenAer  26, 
IJ  94,  Texas  Gas  Transmission 
C(  rporation  (Texas  Gas),  3800  Frederica 
St  -eet,  Owensbero,  Kentucky  42301, 
fil  3d  in  Docket  No.  CP94-805-O00,  a 
re^st  pursuant  to  §§  157.205  and 
137.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(1 J  CFR  157.205  and  157.212)  for 
ai  thorization  to  add  a  new  delivery 
p(  int  in  Carroll  County,  Kentucky  to 
s€  rve  an  existing  customer,  Carrollton 
U  ilities  (Carrollton),  under  Texas  Gas's 
b  mket  certificate  issued  to  Texas  Gas 
ii  Docket  No.  CP82-407-000  pursuant 
tc  Section  7  of  the  Natural  Gas  Act,  all 
ai  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
t(  pubhc  inspection. 

Texas  Gas  states  that  the  new  delivery 
p  >int  will  enable  Carrollton  to  provide 
n  itural  gas  service  to  a  new  industrial 
ci  istomer,  Gallatin  Steel,  as  well  as 
»  commodate  additional  load  growth  in 
tl  e  area.  The  proposed  delivery  point, 
t(  be  known  as  the  Carrollton  #2 
E  jlivery  Point,  will  be  located  oa  Texas 
G  is's  No.  1  and  No.  2  main  lines  near 

V  right's  Ridge  Road  in  Carroll  County, 
K  entucky.  The  estimated  maximum 

a  mual  quantity  of  natural  gas  to  be 
d  jhvered  to  Carrollton  at  the  new  point 

V  ill  be  7,000.000  MMBtu,  with  a 

p  roposed  maximum  daily  quantity  of 
2  ),800  NfMBtu.  Texas  Gas  states  that 
9  srvice  to  this  new  delivery  point  will 
h  i  accomplished  within  Carrollton 's 
e  cisting  contract  quantities  and  without 
c  Btriment  to  Texas  Gas's  other 
c  jstomers. 

Comment  date:  November  14, 1994,  in 
a  :cordance  with  Standard  Paragraph  G 
a  I  the  end  of  this  notice. 


UMI 


4.  Shell  G«a  PipciiM  Gonqpany  and  BP 

Exploration  &  Oil,  Inc. 

[Docket  No.  CP94-«0a-aO0l 

Take  ootioe  that  oa  S^itember  27. 
1994,  Shdl  Gas  Pipeline  Company.  P.O. 
Box  576,  Houston,  Texas  77001,  and  BP 
Ej^oration  &  Oil.  Inc  (BP).  PX).  Box 
4527,  Houston.  Texas  77210-4567. 
referred  to  together  as  Petitioners, 
jointly  filed  a  petition  for  declaratory 
order  in  Docket  No.  CP94-80a-000. 
requesting  that  the  Coaunission  declare 
that  facilities  to  be  constructed  on  the 
Outer  ContinenUl  Shelf  (OCS)  would 
have  the  primary  function  of  gathering 
natural  gas  and  would  thereby  be 
exempt  fi'om  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act,  all  as  more  hilly  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Petitioners  state  that  they  propose  to 
construct  the  MARS  Gas  Gathering 
System  to  attach  nattual  gas  produced 
from  the  Mississippi  Canyon  807  Unit 
(MARS),  produced  by  Shell  Offshore, 
hic  (SOI)  and  BP.  to  a  point  on 
intercoimection  with  the  existing 
offshore  jurisdictional  oatiual  gas 
transmission  infrastructure.  Petitioners 
state  that  the  MARS  project  would  be 
located  about  130  miles  southeast  of 
New  Orleans  in  a  water  depth  of  2.940 
feet  and  is  estimated  to  have 
approximately  700  milUcm  barrel 
equivalent  of  oil  and  natural  gas 
reserves.  Petitioners  indicate  that  the 
MARS  prospect  was  discovered  in  1989 
and  is  reported  to  be  the  largest 
discovery  in  the  Gulf  of  Mexico  in  the 
past  20  years.  It  is  stated  that  SOi  and 
BP  have  committed  $1.2  billion  for  the 
initial  development  of  the  MARS 
prospect. 

It  is  stated  that  phase  1  of  the  MARS 
prospect  would  be  developed  by 
installing  a  tension  leg  platform  (TLP) 
which  would  be  secured  to  tiie  ocean 
floor  by  vertical  tendons.  It  is  also 
indicated  that  up  to  24  oil  and  gas 
production  wells  would  be  drilled  and 
completed  from  the  TLP  via  sub-sea 
flowUnes.  Petitioners  state  that  initial 
productioA.from  the  TLP  is  exp>ected  to 
commence  in  the  second  half  of  1996 
and  production  is  forecasted  to 
eventiially  reach  peak  daily  rates  of 
approximately  100,000  bairels  of  oil  and 
1 10.000  Mcf  on  natural  gas. 

Petition«%  state  that  the  system 
would  consist  of  a  14-inch  pipelii>e 
extending  approximately  45  to  60  miles 
from  the  TLP  to  a  shelf  interoonnection 
platform  in  the  OCS  area.  Onshore 
Louisiana,  it  is  also  indicated  that  the 
project  would  also  include  certain 
related  facilities,  that  may  include  one 


OT  more  gas  sales  meter  stations,  a  pig 
laimcher  and  leoeivBrs.  risers,  slug 
catcher,  sumps,  drains,  over-preasure 
protecticm  bcilities,  gas  and  condensate 
meters  and  condensate  pumps. 

Petitioners  st^e  that  the  exact 
terminus  of  the  MARS  Gas  Gathering 
Pipeline  at  which  the  TLP  would  be 
located  is  still  under  evaluation  and 
negotiation,  with  the  petitioners 
intending  to  select  an  interconnecticm 
platform  or  platforms  allowing 
connection  to  one  or  more  pipelines  in 
the  South  Pass  and  Mississippi  Canyon 
Areas.  Petitioners  indicates  that  the 
design  capacity  of  the  pipeline  would  be 
160,000  Mcf  per  day  at  an  operating 
pressure  of  1,650  psig.  It  is  stated  that 
the  production  would  be  separated  and 
dehydrated  on  the  TLP  as  this  is 
necessary  to  prevent  the  formation  of 
hydrates  in  the  Une,  and  compressed  on 
the  platfonn  to  a  pressure  which  is 
sufficient  to  overcome  the  pressure  drop 
in  the  proposed  MARS  pipeline  as  well 
as  to  allow  the  gas  to  flow  into  the 
downstream  interstate  pipeline.  It  is 
also  stated  that  the  gas  may  be 
processed  onshore  for  the  removal  of 
liquids. 

Petitioners  seek  a  declaratory  order 
holding  that  the  proposed  facilities 
would  have  the  primary  function  of 
gathering  natural  gas  and  would  thereby 
be  exempt  fitjm  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act.  In  support  of  its 
claim  that  the  primary  function  of  the 
proposed  facility  is  gathering. 
Petitioners  point  out  the  following:  (1) 
The  length  (45  to  60  miles)  and  diameter 
(14  indies)  are  comparable  to  other  OCS 
facilities  previously  determined  to  be 
gathering,  (2)  the  geographic 
configuration  of  the  facility  (a,  straight 
line,  relatively  small  diametw  gathering 
line  feeding  production  into  an 
interstate  pipeline)  is  consistent  with 
other  OCS  gathering  facilities.  (3) 
preliminary  separation,  dehydration, 
and  compression  will  be  done  on  ttie 
MARS  TLP,  (4)  the  facihty  will  be 
located  entirely  behind  onshore 
processing  plants,  and  (5)  the  facility 
would  be  owned  and  operated  by 
companies  engaging  primarily  in 
exploration,  production  and  non- 
jurisdictional  gas  gathering  activities. 

Comment  dote;  Novemlwr  1, 1994.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

5.  Southern  Natural  Gas  Co. 

IDocket  Na  CP94-609-0Q0I 

Take  notioe  that  on  September  27. 
1994,  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Birmingham. 
Alabama  3S202-2563,  filed  in  Docket 


No.  CP94-809-000  a  request  pursuant  to 
Sections  157.205. 157.212.  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205. 
157.212.  and  157.216)  for  autluMization 
to  abandon  certain  legulatiiw  and 
measurement  fiscilitiMimddiai^  the 
operation  of  an  existing  delivery  point 
for  Al^iama  Gas  CoqxHation  (Alagasco). 
under  the  blanket  cwtificate  issued  in 
Docket  No.  CP82-406-000,  pursuant  to 
Sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act,  all  as  more  fiUiy  set  forth  in  the 
request  which  is  («  file  with  the 
Commission  and  open  to  piiblic 
inspection. 

Southern  states  that  it  is  currently 
authorized  to  sell  and  deliver  natural 
gas  to  the  Chilton  County  Gas  District 
(Chilton)  at  the  Chilton  County  Delivery 
Point  (Chilton  County),  in  Shelby 
County,  Ald)ama,  and  to  transport  and 
sell  natural  gas  to  Al^asco  at  the 
Montevallo  Point  of  Delivery,  also  in 
Shelby  County.  Southern  states  that,  in 
October  1993,  Alagasco  acquired  the 
distribution  facilities  of  Chilton.  It  is 
indicated  that  the  two  above-mentioned 
delivery  points  lie  adjacent  to  each 
other.  Southern  states  that,  since 
Alagasco  now  serves  the  distribution 
facilities  behind  both  of  these  deUvery 
points.  Alagasco  has  requested  and 
Southern  has  agreed  to  consolidate 
deliveries  at  these  two  delivery  points 
so  that  all  gas  that  is  now  delivered  to 
Alagasco  at  Chilton  County  would  be 
delivered  to  Alagasco  at  Montevallo. 
Accordingly.  Southern  proposes  to 
abandon  the  measurement  facilities  at 
Chilton  County. 

Southern  states  that,  in  order  to 
accommodate  the  combined  stream  of 
volumes  at  Montevallo,  Southern 
requests  authorization  under 
§  157.212(a)  of  the  Commission's 
Regulations  to  dehver  gas  to  Moitevallo 
at  a  contract  delivery  pressure  of 
mainline  pressure  not  less  than  150  psig 
and  to  install  a  3-inch  rotary  meter  to 
have  the  ability  to  measure  acciirately 
the  additional  level  of  flow  at  the  higher 
pressure.  Southern  also  indicates  that, 
to  implement  the  change  in  contract 
delivery  pressure,  it  requests 
authorization  to  abandon  two  3-inch 
regulators  at  Montevallo  which  had 
been  used  to  reduce  pressure  from 
Southern's  mainline  to  the  present 
contract  delivoy  pressure  of  75  psig.  In 
addition.  Southern  proposes  to  abandon 
the  meter  station  at  Chilton  County. 

Southern  states  that  the  modification 
of  the  Montevallo  Station  would 
eliminate  the  need  to  continue  the 
Chilton  County  Station.  In  addition. 
Southern  states  that  the  abandcmment  of 
the  Chilton  County  Station  would 
decrease  Southern's  maintenance  costs. 


Southern  advises  that  the  total 
volumes  to  be  delivered  to  Aiagaaco 
after  the  request  do  not  exceed  the  total 
volumes  at^horized  prior  to  the  request 
Also,  Southern  imtif^a^  that  the 
proposed  activity  is  not  prohibited  by 
its  existing  tariff  and  that  it  has 
sufficient  capacity  to  acccMnmodate  the 
changes  proposed  hemn  without 
detriment  or  disadvantage  to  Southern's 
other  customers.  In  addition.  Southern 
indicates  that  the  changes  in  operations 
at  Montevallo  would  have  no  impact  on 
Southern's  ability  to  serve  its  peak  day 
and  annual  requirements. 

Comment  date- November  14. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
CommissicKi's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  inter\-ene 
in  accordance  with  the  Commission's 
Rules. 

Take  fiuther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  pennissitm  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  U  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  bearing. 
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G.  Any  person  or  the  Conunission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the        

Conunission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piusuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdraiv-n 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU 
Secretary. 
IFR  Doc.  94-24714  Filed  10-5-94;  8:45  am) 

BILUNG  COOE  «7ir-01-P 


[Docket  No.  RP94-d69-001] 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

September  30, 19884." 

Take  notice  that  on  September  22, 
1994,  Algonquin  Gas  Transmission 
Company  (Algonquin)  submitted  for 
fiUng  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1 ,  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  November  1, 
1994: 

Sub  First  Revised  Sheet  No.  172 
Sheet  No.  712 

Algonquin  states  that  the  language  on 
Sub  First  Revised  Sheet  No.  172  has 
been  revised  to  accommodate  a  request 
made  by  Algonquin  Customer  Group  in 
Comments  filed  in  this  proceeding,  that 
certain  laiiguage  be  reinstated  that  had 
been  inadvertently  deleted.  Algonquin 
states  that  it  agrees  with  these 
comments,  and  Sub  First  Revised  Sheet 
No.  172  if  being  filed  to  reinstate 
language  that  permits  Algonquin  to 
delivery  to  an  ATT-l  customer  an 
hourly  quantity  exceeding  the 
Customer's  Maximum  Hourly 
Transportation  Quantity. 

Algonquin  further  states  that  pro 
forma  Sheet  No.  712  is  being  filed  to 
respond  to  comments  made  in  a  protest 
filed  by  Distrigas  of  Massachusetts 
Corporation  (DOMAS)  in  this 
proceeding.  In  the  event  the 
Conunission  adopts  DOMAC's  position 
regarding  the  apportionment  of 
upstream  capacity  release  credits, 
Algonquin  requests  that  the 
-Commission  edso  accept  revised  Sheet 


No.  712,  which  is  responsive  to 
X)MAC's  comments. 

Algonquin  states  that  copies  of  the 
iling  has  been  mailed  to  all  parties  on 
he  official  service  Ust  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
iling  should  file  a  protest  with  the 
federal  Energy  Regulatory  Commission, 
)25  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
ivith  rule  211  of  the  Commission's  Rules 
>f  practice  and  procedure.  All  such 
irotests  should  be  filed  on  or  before 
Dctober  7, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
aken,  but  will  not  serve  to  make 
irotestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
[Commission  and  are  available  for  public 
nspection  in  the  Public  Reference 
loom. 

Lois  D.  CasheU, 
Secretary. 
FR  Doc.  94-24821  Filed  10-5-94;  8;45  am] 

HLUNO  COOE  (TIT-OI-M 
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Doclttt  No.  RP93-14-022] 

(VIgonquin  Gas  Transmission 
Company;  Tariff  Filing 

September  30, 1994. 

Take  notice  that  on  September  27, 
1994,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
certain  revised  tariff  sheets  listed  in 
Appendix  A  to  its  "Motion  for  Leave  to 
Answer  Protest  and  Answer  to  Protest" 
in  this  proceeding. 

Algonquin  states  that  the  revised  tariff 
sheets  are  being  filed  in  order  to 
eliminate  the  Gas  Research  Institute 
(GRI)  surcharge  for  Rate  Schedule  X-37. 
That  surcharge  was  inadvertently 
included  for  Rate  Schedule  X-37  service 
on  the  tariff  sheets  originally  filed  to 
implement  the  March  1, 1994, 
Stipulation  approved  by  the 
Conunission's  July  8, 1994,  Order 
Approving  Settlements  in  Docket  Nos. 
RP93-14-000,  et  a?.'  Algonquin  further 
states  that  acceptance  of  the  filing 
resolves  the  issue  of  the  collection  of  a 
GRI  surcharge  ft'om  New  England  Power 
company  (NEP)  under  Rate  Schedule  X- 
37,  and  renders  moot  NEP's  protest 
objecting  to  the  GRI  siucharge. 

Algonquin  states  that  copies  of  the 
fiUng  have  been  served  upon  all  parties 
on  the  official  service  list  compiled  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Conmiission's 
Rules  of  practice  and  procedure.  All 
such  protests  should  be  filed  on  or 
before  October  7, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  aqUon  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  94-24723  Filed  10-5-94;  8:45  am) 

BILLING  CODE  S717-01-M 

t  '     ■  -       ■■■  - 

[Project  No.  11261-002  Caltfomia] 

City  of  Anaheim  et  al.;  Surrender  of 
Preliminary  Permit 

September  30, 1994. 

Take  notice  that  City  of  Anaheim  et 
al. ,  Permittee  for  the  Lake  Elsinore 
Project  No.  11261,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11261  was  issued  May  17, 1993,  and 
would  have  expired  April  30, 1996.  The 
project  would  have  been  located  in 
Cleveland  National  Forest,  at  Lake 
Elsinore,  in  Riverside  County, 
CaUfomia.    , 

The  Permittee  filed  the  request  on 
September  15, 1994,  and  the 
preliminary  permit  for  Project  No. 
11261  shall  remain  in  effect  through  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Satiu'day,  Simday  or 
hohday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  followring  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  94-24721  Filed  10-5-94;  8:45  am) 
BILLING  CODE  6717-41-M 

[Docket  No.  RP94-342-001] 

Colorado  Interstate  Gas  Company; 
Tariff  Compliance  Filing 

September  30, 1994. 

Take  notice  that  on  September  28, 
1994,  Colorado  Interstate  Gas  Company 
(CIG),  tendered  for  filing  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  QG  states  that 
the  new  tariff  sheets  are  filed  to  comply 


with  Ordering  Paragraph  (B)  of  the 
Order  Accepting  Certain  Tariff  Sheets, 
Subject  to  Modification,  Accepting  and 
Superseding  One  Tariff  Sheet  Subject  to 
Refund,  and  Rejecting  Tariff  Sheets  As 
Moot  issued  Septemtwr  14, 1994,  in 
Docket  No.  RP94-342-000. 

Accordin^y,  GIG  submitted  for  filing 
the  following  tariff  sheets  to  beomne 
effective  on  September  15, 1994: 

Substitute  Original  Sheet  No.  40A 
Substitute  First  Revned  Shaet  Na  67 
Substitute  Original  Sheet  No.  78A 
SabrtitutB  Fint  Revised  Siiwt  Na  167 
Substitute  Ftnt  Reviied  Sheet  Na  293 
Substitute  First  Ksvised  Sheet  Na  358 

CIG  states  that  a  copy  of  this  filing 
was  served  upon  all  parties  in  this 
proceeding. 

Any  person  dedring  to  protest  said 
filii^  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211}.  All  such  protests  should  be 
filed  on  or  before  October  7, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  m^e  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  widi  ihe  commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LoisD.CuheU, 
Secretary. 

IFR  Doc.  94-24724  Filed  10-5-94:  8:45  am] 
BILUNG  CODE  •717-01-M 


50911 


[Docket  No.  RP9«--1»Mna| 

Columbia  Gas  Transmission 
Corporation;  Refund  Report 

September  30, 1994. 

Take  notice  that  on  September  2. 
1994.  Cohunbia  Gas  Transmission 
Caqtooflion  filed  with  die  Federal 
Energy  ReguleUny  Commission 
(Commission)  a  report  summarizing 
refunds  disbursed  on  July  29. 1994.  to 
the  cities  of  CharlottesriUe  and 
Richmond.  Viiginia  (the  Cities). 
Columbia  states  that  these  refiinds 
covered  die  period  December  1, 1991. 
through  May  31. 1994.  in  the  total 
amount  of  $2,967,033.96  including 
$232,266.96  in  interest 

On  November  9, 1992.  Columbia  and 
Columbia  Gulf  Transmission  Company 
submitted  to  the  Commission  a  joint 
offer  of  settlement  io  the  above 
referenced  dockets  (Settlement).  On 
April  2, 1093,  the  nnnM*<iyfM?n  issued  an 
order  approving  the  Settlemei^  On 
.September  29. 1993.  the  Commission 


issued  an  order  on  rehearing  approving 
the  Settlement  for  all  consenting  parties 
and  severing  certain  non^onsenting 
parties  (the  Oties)  from  the  Settlement. 
On  October  13. 1993,  Columbia  notified 
the  Commission  that  it  accepted  the 
Settlement  and  filed  rates  to  be 
applicable  to  settling  paities  vrith  • 
proposed  effective  date  of  October  1 , 
1993.  Coltmibia  states  that  refunds  were 
made  to  consenting  parties  on  October 

25. 1993,  and  a  celund  report 
concerning  sudi  refunds  was  filed  on 
November  24, 1993. 

On  May  5. 1994.  the  Qties  filed  a 
motion  for  confirmation  of  status  as 
supporting  parties  to  the  Settlement 
The  Cities'  motion  vns  unopposed  and 
was  granted  by  the  Commission  order 
issued  on  June  22. 1994.  TTiis  refund 
report  add^vsses  the  refunds  made  to  the 
Cities  as  snppmting  parties. 

Columbia  states  that  it  computed  the 
rehinds  to  the  Gtiee  in  accordance  with 
the  terms  of  Article  I,  Section  E  of  the 
Settlement  The  principal  refund 
represents  the  difference  betwem  the 
amounts  computed  under  settlement 
rates  uid  the  rates  actually  charged 
those  customers  for  gas  service  during 
the  refund  period.  Included  in  eadi 
refimd  amount  is  interest  through  July 

28. 1994,  computed  in  accordance  with 
§  154.67(c)(2)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  protest  said 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  N.E.. 
Washington.  0.C  20426.  in  accordance 
vfiih  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  befon  October  7. 1994. 
Protests  %vill  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  b\rt  vrill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fifing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
LotsO.CaAea, 
Secretary.         , 

[FR  Doc  94-24722  Filed  10-5-04;  8:45  mb] 
BHIMM  COOS  «nr-«i-M 

FraiecXNe.  a004Massac(Htsett4 


Holyote  WalvPovMr  Company;  tartant 
to  File  an  AppHcaHoa  lor  A  Mew 
License 

September  3a  1994. 

Take  notice  that  Holyoke  Water  Power 
Company,  the  existing  licensee  for  the 
HoXycita  Pro)ect  No.  2004.  filed  a  timaiY 
notice  of  intent  to  file  en  application  for 
a  new  license,  pursuant  to  la  CFR  16u6 


of  the  Commission's  Regulations.  The 
original  license  for  Prt^ect  No.  2004  was 
issued  effective  July  5. 1949  and  expires 
August  31. 1999. 

The  pfoiect  is  located  on  the 
Connecticut  River  in  Franklin. 
Hampshire  wad  Hampden  counties. 
Massachusetts.  The  principal  vtotks  of 
the  Holycdce  Project  include  a  1.020- 
foot-long  masonry  dam  constructed  to 
elev  97.47  NGVD;  an  impoundment 
about  25  miles  foo^  a  three  level  canal 
system  adisoent  to  the  river  with 
headgates  wi.  the  Holyoke  end  of  the 
dam;  six  separate  hydroelectric 
generating  feciiities  refecred  to  as 
Hadley  Falls  Station.  Riverside  Station. 
Boatiock  Station.  Berfw-Hoibrook  UniU. 
Skinner  Unit  and  r-h«»mtr»|  Units  with 
a  total  capacity  of  43,756  kW;  all  have 
transmission  line  connections  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  bam  the 
licensee  at  Holyoke  Water  Power 
Company,  1  Canal  Street,  Holvoke,  MA 
01040,  telephone  (413)  536-9428. 

Pursuant  to  18  CFR  16.8. 16.9  and 
16.10.  each  application  for  a  new 
license  and  any  competing  license 
applications  must4>e  filed  with  the 
Commission  at  least  24  moDlhs  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  August  31. 
1997. 

Lois  O.  Cadien, 

Secretary. 

[FR  Ooc  94-24719  Filed  10-5-94:  &4S  am) 

BILUNG  COK  srtT-et-M 

[Doacet  No.  TM95-2-1»-0aS] 

National  Fuel  Gas  Supply  Corp.;  NoOoe 
ofTartfTFiBng 

September  30. 1994. 

Take  nirtice  that  on  September  26. 
1994,  National  Fuel  Gas  Supply 
Corporation  (Naticmsl}  tenfeied  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  Second 
Substitute  Fifth  Revised  Sheet  No.  6. 

N^ional  states  that  this  tariif  sheet  is 
submitted  to  correct  Substitute  Fifth 
Re\ised  Sheet  No.  6  filed  on  September 
6, 1994.  in  the  above-captioned 
proceeding,  as  that  sheet  did  not 
include  Rate  Schedules  IR-2  and  P-2 
that  have  been  proposed  in  National's 
Hub  proceeding  at  Docket  No.  RP94-80- 
000. 

National  stsAes  that  copies  of  this 
filing  were  served  xspao.  the  company's 
jurisdictional  customers  and  upon  the 
R^ulatoiy  Cemnufisiflos  of  the  States  of 
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New  York,  Ohior  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E. , 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  (Dctober  7, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  tabe  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  94-24822  Filed  l(K5-94;  8:45  am] 
BILUNQ  COOE  VTir-OI-M 


Office  of  Fossil  Energy 
[FE  Do&ket  No.  94-64-NG] 

Bay  State  Gas  Company,  Order 
Granting  Long-Tenn  Auttiorization  to 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Bay 
State  Gas  Company  authorization  to 
import  from  Canada  up  to  6,423  Mcf  per 
day  of  natural  gas.  The  gas  would  be 
purchased  from  Renaissance  Energy  Ltd. 
over  a  period  of  10  years  beginning  on 
or  about  November  1, 1995. 

This  order  is  available  for  inspection  - 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8.00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington,  D.C.  on  September 
26.1994. 

Clifford  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  94-24812  Filed  10-5-94;  8:45  am) 
WUJNQ  COM  MS»-01-P 


[FE  Docket  No.  94-62-NG] 

Greenfield  Fuel  Oil  Co.,  Inc.;  Order 
Granting  Bianlwt  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  To  Canada  and  Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 


ACTION:  Notice  of  order. 


summary:  The  Office  of  Fossil  Energy  of 
he  Department  of  Energy  gives  notice 
hat  it  has  issued  an  order  granting 
[Greenfield  Fuel  Oil  Co.,  Lie,  blanket 
mthorization  to  import  up  to  146  Bcf  of 
natural  gas  from  Canada,  and  to  export 
ip  to  146  Bcf  of  natural  gas  to  Canada, 
n  addition,  the  company  is  authorized 
0  import  up  to  146  Bcf  of  natiual  gas 
rom  Mexico,  and  to  export  up  to  146 
3cf  of  natural  gas  to  Mexico.  This 
iuthorization  to  import  and  export 
latural  gas  from  and  to  Canada  and 
vlexico  is  for  a  period  of  two  years 
)eginning  on  the  date  of  the  initial 
mport  or  export  delivery,  whichever 
jccurs  first. 

This  order  is  available  for  inspection 
md  copying  in  the  Office  of  Fuels 
'rograms  Docket  Room,  3F-056, 
''orrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington,  D.Q  on  September 
14.1994. 

Clifford  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  94-24813  Filed  10-5-94;  8:45  ami 
BH.UNO  COOE  64Sft-01-P 


[FE  Docket  No.  94-61-NG] 

Louis  Dreyfus  Energy  Corp.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  and 
Liquefied  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  that  it  has  issued  an  order 
granting  Louis  Dreyfus  Energy  Corp. 
authorization  to  import  up  to  a 
combined  total  of  182.5  Bcf  of  natural 
gas  and  liquefied  natural  gas  (LNG)  from 
Canada;  to  export  back  to  Canada  up  to 
182.5  Bcf  of  imported  Canadian  natural 
gas  and  LNG;  and  to  export  up  to  182.5 
Bcf  of  domestically  produced  natural 
gas  and  LNG  to  Csuiada  and  Mexico.  The 
term  of  the  authorization  is  for  a  period 
of  two  years  beginning  on  the  date  of 
first  import  or  export  after  October  1, 
1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building.^OOO  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hoxus  of  8:00  a.m.  and 


4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington,  D.C,  September  15, 
1994. 
Cliffbrd  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  94-24814  Filed  10-5-94;  8:45  am] 
MLUNG  CODE  6450-01-P 

[FE  Docket  No.  94-65-NG] 

Northern  Utilities,  Inc.;  Order  Granting 
Long-Term  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Northern  Utilities,  Inc.  authorization  to 
import  from  Canada  up  to  990  Mcf  per 
day  of  natural  gas.  The  gas  would  be. 
purchased  from  Renaissance  Energy  Ltd. 
over  a  period  of  10  years  beginning  on 
or  about  November  1, 1995. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels  . 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  on  September 
29, 1994. 

Clifford  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  94-24811  Filed  10-5-94;  8:45  ami 

BILUNG  CODE  6450-01-P 

[FE  Docket  No  94-66-NG] 

Portland  General  Electric  Company; 
Order  Granting  Blanket  Authorization 
To  Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Portland  General  Electric  Company 
authorization  to  import  up  to  90  bilUon 
cubic  feet  of  natural  gas  from  Canada 
over  a  two-year  term  beginning  on  the 
date  of  the  first  import  deUvery  after 
September  30, 1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 


(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington,  DC,  September  26, 
1994. 

CUfford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Progranw,  Office  of  Fossil  Energy. 
(FR  Doc.  94-24810  Filed  10-5-94;  8:45  am] 
BILUNQ  COOe  M80-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-508»-1] 

Acid  Rain  Program:  Draft  Permits  and 
Permit  Modification  ^ 

agency:  Enviroimiental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  permits  and 
permit  modification. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  one  draft  substitution  plan 
and  five  draft  nitrogen  oxides  (NOx) 
compUance  plans  for  two  utiUty  plants 
in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  parts  72 
and  76). 

DATES:  Comments  on  the  draft  permits 
and  modification  must  be  received  on  or 
before  November  7, 1994  or  the  date  of 
publication  of  a  similar  notice  in  a  local 
newspaper,  whichever  is  later. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the  draft 
compliance  plans,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  EPA  Region  5,  Ralph  H.  Metcalfe 
Federal  Bldg.,  77  West  Jackson  Blvd., 
Chicago,  IL  60604. 

Comments.  Send  comments,  requests 
for  pubUc  hearings,  and  requests  to 
receive  notice  of  future  actions  to  EPA 
Region  5  (A-18J),  Air  and  Radiation 
Division,  Attn:  David  Kee,  Director 
(address  above). 

Submit  all  comments  in  duplicate  and 
identify  the  compliance  plan  to  which 
the  comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
ovmers  and  operators  of  all  units 
covered  by  the  plan.  All  timely 
comments  will  be  considered,  except 
comments  on  aspects  of  the  permit  other 
than  the  compliance  plan  and 
comments  not  relevant  to  the 
compliance  plan. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 


hearing  if  EPA  finds  that  it  vidll 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  a  comphance  plan. 
FOR  FURTHER  INFORMATION:  Contact 
Genevieve  Nearmyer.  (312)  353-4761. 
SUPPLEMENTARY  INFORMATION:  Tide  IV  of 
the  Clean  Air  Act  directs  EPA  to 
estabUsh  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
program.  On  January  11, 1993,  EPA 
promulgated  final  rules  implementing 
the  SO}  portion  of  the  program. 
Subsequently,  several  parties  filed 
petitions  for  review  of  the  rules  with  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  On  May  4, 1994,  EPA 
and  other  parties  signed  a  settlement 
agreement  addressing  the  substitution 
and  reduced  utilization  issues.  In 
today's  action,  EPA  proposes  to  approve 
substitution  and  NOx  compUance  plans 
and  include  them  in  final  permits  for 
the  following  utiUty  plants  consistent 
with  the  May  4, 1994  settlement  and  40 
CFR  part  76: 

Petersburg  in  Indiana:  one 
substitution  plan  for  1995,  in  which 
units  1  and  2  designate  H  T  Pritchard 
units  3  and  4  as  substitution  units;  five 
NOx  averaging  plans,  one  for  each 
calendar  year  1995-1996  in  which  the 
actual  annual  average  emission  rates  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitations  of  0.60  Ibs/MMBtu  for  unit 
1, 0.44  Ibs/MMBtu  for  unit  2, 0.41  lbs/ 
MMBtu  for  unit  3,  and  0.41  Ibs/MMBtu 
for  unit  4,  and  the  actual  annual  heat 
input  shall  not  be  greater  than  the 
annual  heat  input  limit  of  10,635,000 
MMBtu  for  unit  1,  and  shall  not  be  less 
than  the  annual  heat  input  limits  of 
23 ,670,000  MMBtu  for  unit  2. 
36,935,000  MMBtu  for  unit  3,  and 
36,118,000  MMBtu  for  unit  4.  The  other 
units  designated  in  the  plans  are  H  T 
Pritchard  units  3,  4,  5,  and  6  and  Elmer 
W  Stout  units  50, 60,  and  70.  The 
designated  representative  is  Robert  A. 
McKnight. 

H  T  Pritchard  in  hidiana:  586 
substitution  allowances  for  1995  to  unit 
3;  1,305  substitution  allowances  for 
1995  to  unit  4;  one  substitution  plan  for 
1995  in  which  Petersbiug  units  1  and  2 
designate  units  3  and  4  as  substitution 
imits;  five  averaging  plans,  one  for  each 
calendar  year  1995-1996  for  units  3, 4, 
5,  and  6  in  which  the  actual  annual 
average  emission  rates  for  NOx  shall  not 
exceed  the  alternative  contemporaneous 
annual  emission  limitations  of  0.80  lbs/ 
MMBtu  for  units  3  and  4  and  0.54  lb/ 
MMBtu  for  units  5  and  6,  and  the  actual 
annual  heat  input  shall  not  be  greater 


than  the  annual  heat  input  limits  of 
1,312,000  MMBtu  for  unit  3, 1,883,000 
MMBtu  for  unit  4, 2,044,000  MMBtu  for 
unit  5,  and  4,766.000  for  unit  6.  The 
other  units  designated  in  the  plans  are 
Petersburg  units  1,  2,  3,  and  4  and  Elmer 
W  Stout  units  50, 60,  and  70.  The 
designated  representative  is  Robert  A. 
McKnight. 

Dated:  October  4. 1994. 
Brian  J.  McLean, 

Director.  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  94-24912  Filed  10-5-94;  8:45  am) 
BILUNG  COOE  saao-so-r 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board 
Action  to  Bar  Claims,  Discharge  and 
Relesae  Receiver,  and  Cancel  Charter 
(Articles  of  Incorporation)  of  Coleman 
Production  Credit  Association 

agency:  Farm  Credit  Administration 

(FCA). 

ACTION:  Notice. 

On  September  29. 1994,  the  Farm 
Credit  Administration  (FCA)  Board 
approved  FCA  Board  Action  No.  BM- 
29-SEP-94-02  barring  claims, 
discharging  and  releasing  the  Receiver, 
and  cancelling  the  Articles  of 
Incorporation  of  the  Coleman 
Production  Credit  Association  arising 
out  of  the  involuntary  liquidation  of  the 
association.  The  text  of  the  FCA  Board 
Action  is  set  forth  below: 

Farm  Credit  Administration  Board 
Action  to  Bar  Claims,  to  Discharge  and 
Release  Receiver,  and  Cancel  Charter 
(Articles  of  Incorporation)  of  Coleman 
Production  Credit  Association 

Whereas,  the  Farm  Credit 
Administration  (FCA)  Board  determined 
that  the  Coleman  Production  Credit 
Association  (Coleman  PCA), 
headquartered  in  Coleman,  Texas,  was 
in  an  unsafe  and  unsound  condition  to 
transact  business  and,  under  its 
authority  in  section  4.12(b)  of  the  Farm 
Credit  Act  of  1971,  as  amended,  and  12 
CFR  611.1160(b).  did  place  the  Coleman 
PCA  into  receivership  on  April  26, 
1989; 

whereas,  on  April  26, 1989,  the  FCA 
Board,  by  FCA  Board  Action  #DA-45 
(26-APR-89).  did  appoint  James  C. 
Larson  as  the  Receiver  for  the  Coleman 
PCA  (Receiver),  and  pubUshed  the 
notice  of  appointment  in  the  Federal 
Register  on  May  4, 1989,  at  54  FR 
19236,  as  required  by  FCA  regulations; 

Whereas,  by  May  1, 1992,  ^1  territory 
served  by  the  Coleman  PCA  was 
reassigned  by  the  FCA  to  adjoining 
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productiQn  credit  assodstioBS  affiliated 
widi  ^  Faim  Oedit  Bank  of  Texas; 

Whereas,  all  assets  of  the  Coleman 
PCA  have  been  diqraeed  of  by  the 
Receiver  in  accordance  with  the 
provisions  of  FCA  regulations  and  the 
written  agreement  between  the  Receiver 
and  die  FCA  (Receivership  Ap^ement); 

Whereas,  in  accordance  with  the 
provisions  of  FCA  regulations  and  the 
Receivership  Agreement,  all  claims  filed 
by  creditors  and  holders  of  equities  have 
been  paid  (x  provided  for,  including, 
without  limitation,  certain 
administrative  expenses  that  the 
Receiver  has  paid; 

Whereas,  the  final  audit  of  the 
Coleman  PCA  was  completed  by  KPMG 
Peat  Marwick  LLP,  an  indepanlent 
auditor,  as  of  June  15, 1994;  and 

Whereas,  on  September  20, 1994,  the 
FCA  issued  to  the  Receiver  a  final 
Report  of  Examination  of  the  Coleman 
PCA  a&of  )une  30, 1994; 

Now,  therefore,  it  is  hereby  orcteied 
that: 

1.  All  daims  of  creditors, 
stockholders,  and  holders  of 
participation  certificates  and  other 
equities,  and  of  any  other  persons  and/ 
or  entities  against  the  Coleman  PCA,  or 
to  the  extent  arising  out  of  the  actions 
of  the  Receiver  in  carrying  out  the 
liquidation  of  the  Coleman  PCA,  as 
approved  by  the  FCA  Board  on  April  26, 
1989,  against  the  Receiver  are  hereby 
forever  discharged,  and  the 
commencement  of  any  action,  the 
employment  of  any  process,  or  any 
other  act  to  collect,  recover,  or  offset  any 
such  claims  are  hereby  forever  barred. 

2.  The  accounts  of  the  Coleman  PCA 
for  the  period  fi^ra  April  26, 1989. 
through  the  date  of  this  FCA  Board 
Action  are  hereby  approved. 

3.  Mr.  James  C.  Laison  (Receiver)  is 
hereby  finally  discharged  and  released 
from  all  responsibility  or  Liability  to  the 
FCA  or  any  other  person  or  entity 
arising  out  of.  related  to,  or  in  any 
manner  connected  with  the 
administration  and  liquidation  of  the 
Coleman  PCA  diuing  the  period  April 
26, 1989,  through  the  date  of  this  FCA 
Board  Action.  FCA  Board  Action  #DA- 
45  {26-APR-fl9)  is  hereby  revoked. 

4.  The  Articles  of  Incorporation  of  the 
Coleman  Production  Credit  Association 
are  hereby  cancelled. 

Signed  by  Biily  Ross  Brown,  Chairman, 
Farm  Credit  Administration  Board,  on 
September  29. 1994. 

Dated:  September  30. 1994. 

Floyd  Fitkun, 

Acting  Secretary.  Farm  Credit  Adaanistration 
Board. 

|FR  Doc.  94-24725  Filed  15-S-44;  8:45  am) 
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DERAL  COMMUNICATIONS 
MISSION 

[PA  Docket  No.  94-105;  DA  94-1083] 

Cpinmercial  Mobila  Radio  Sofvlces, 
Cwffomia  State  Petition  Draft 
Ptotoctive  Order 

AGENCY:  Federal  Communications 

comniission. 

Notice. 


»ynoH:N 
siJmmary: 


SI|MMARY:  A  Protective  Order  has  been 
drafted  addressing  confidentiality  issues 
^sed  by  the  Request  far  Proprietary 
satment  of  Documents  Used  in 
^pport  of  the  Petition  to  Retain 

ilatory  Authority  Over  Intrastate 
kUuIar  Service  Rates  filed  by  the  State 
!  California  and  the  Public  Utilities 
Commission  of  the  State  of  California. 
T  lis  Notice  requests  comments  of  all 
ii  terested  parties  on  a  draft  Protective 
O'der. 

Di  iTES:  Comments  must  be  filed  tm  or 
b(  fore  Octobw  7, 1994. 
Al  CRESSES:  S«id  comments  to  the 
F(  deral  Communications  Commission, 
1!  19  M  Street,  NW.,  Washington,  DC 
2(554. 

F(  >R  FURTHER  INFORINATION  CONTACT: 
G  na  Harrison,  Private  Radio  Bureau, 
L  ind  Mobile  and  Microwave  Division, 

(2  02)632-7125. 

St  1»Pt.EMENTARY  INFORMATION:  At  an  ex 
pi  rte  meeting  held  on  September  30, 
1!  '94,  in  the  proceeding  on  the  Petition 
Oj  the  People  of  the  State  of  California 
and  the  Public  Utilities  Commission  of 
t}  e  State  of  California  to  Retain 
Ri  fgulatory  Authority  over  Intrastate 
C  fllular  Service,  referenced  above,  to 
which  all  parties  of  record  were  invited, 
re  presentatives  of  the  private  Radio 
Bi  ireau  requested  that  all  interested 
pi  iTties  submit  their  comments  on  the 
at  :ached  Draft  Protective  Order  on  or 
b(  fore  Friday.  October  7, 1994.  Tliis 
D  aft  Protective  Order  addresses 
c(  nfidentiahty  issues  raised  by  the 
Ri  (quest  for  Proprietary  Treatment  of 
Dccuments  Used  in  Support  of  Petition 
to  Retain  Regulatory  AuUiority  Over 
Intrastate  Cellular  Service  Rates  filed  by 
th  e  State  of  California  and  the  Public 
U  ilities  Commission  of  the  State  of 
Ci  ilifomia  on  August  8, 1994. 

i3y  the  action  of  the  Chiet  Land 
V  obile  aiKl  Microwave  Division,  I^vate 
Ri  idio  Bureau.  For  further  information 
c(  ntact  Gina  Harrison,  Private  Radio 
B  ireau,  (202)  632-7125. 

D  aft  ProlectiTe  Order 

Adopted:        ; 

Released: 

By  tlie  Chief,  Private  Radio  Bureau:     - 

It  is  hereby  ordered: 


1.  For  {Muposes  of  this  Order, 
"Confidnitial  hrfnrmaHnn"  tfaall  mean  and 
include  trade  tecreta  and  oanuiMidal  or 
financial  information  which  is  privil^ed  or 
confidential  under  Exemption  4  of  the 
Freedom  of  Information  Act,  S  U.S.C 

§  552(b)(4),  as  well  as  material  claimed  to  be 
gathered  in  an  ongoing  antitiust  invertigation 
of  the  cellular  industry  by  the  Attomey 
General  of  the  State  of  Caliiomia 
(Investigation). 

2.  Confidential  Information  submitted 
herein  by  the  People  of  the  State  of  Califomia 
and  the  Public  Utilities  Commission  of  tlie 
State  of  Califomia  (Califomia)  shall  be 
segregated  from  all  material  filed  and  deemed 
non-confidential  as  generally  set  forth  in  the 
pleadings  filed  publicly  by  Califomia  on 
August  9, 1994,  and  subsequent  revisioiis 
filed  on  September  13, 1994,  in  PR  Docket  . 
No.  94-105.  Confidential  inforaiation,  as 
redacited,  shall  consist  of: 

a.  Market  share  data  as  contained  in  pages 
29  to  34  of  the  unredacted  Petition  of  the 
People  of  the  State  of  Califomia  and  the 
Public  Utilities  Commission  of  the  State  of 
California  To  Retain  State  Regulatory 
Authority  Over  Intrastate  Cellular  Service 
Rates  (Petition)  and  Appendix  E  diereta.  The 
data  on  page  29  is  disaggregated  by  carrier, 
and  on  pages  30-35,  aggregated  by  market 
Some  data  on  page  30  is  further  aggreigBted 
by  combining  data  in  two  markets.  The  data 
in  Appendix  E  is  aggregated  as  to  resellers  by 
market,  and  disaggregated  for  cellular 
carriers. 

b.  Capacity  utilization  figures  as  contained 
in  pages  50-53  of  the  Petition,  and  in 
Appendix  M.  This  data  is  aggregated  in'  Los 
Angeles  market  on  page  51  and  Appendix  M- 
1,  and  disaggregated  as  to  specific  earners  oa 
pages  52-53  of  tiie  Petition  and  Pages  M-1 

to  M-3  of  Appendix  M. 

c.  Financial  data  per  subscriber  Unit, 
including  revenues,  operating  expenses, 
plant,  operating  income,  subscriber  growth 
percentages  for  1989-93.  found  in  Appendix 
H  to  the  Petition.  This  data  is  disaggr^ated 
as  to  sp)ecific  cellular  carriers. 

d.  Number  of  customers  per  year,  per  rate 
plan,  both  wholesale  and  retail  as  contained 
in  Appendix  J  to  the  Petition.  This  data  is 
disaggregated  as  to  specific  cellular  carriers. 

e.  Material  redacted  from  pages  42. 45  and 
75  of  the  Petition  which  CalifaSmia  daims  to 
have  been  gathered  in  tiie  Investigation. 

3.  Confidential  Infomution  may  be 
disclosed: 

a.  to  counsel  for  the  Parties  Hsted 
hereinafter  in  Appendix  A  (Parties)  and  their 
associated  attorneys,  paralegals  and  clerical 
staff  predicated  on  a  "need  to  know"  basis. 

b.  to  specified  persons,  including 
employees  of  the  Parties,  requested  by 
counsel  to  fiimish  technical  or  other  expert 
advice  or  service,  or  otherwise  engaged  to 
prepare  material  Cor  the  express  purpose  of 
formulating  filings  in  connectioo  with  PR 
Docket  No.  94-105. 

4.  Counsel  may  request  the  Commission  to 
provide  one  copy  of  Confidential  In&vmatioa 
(for  which  counsel  must,  as  a  prerequisite, 
acknowledge  receipt  pursuant  to  this  Order), 
and  counsel  may  thereafter  make  no  more 
than  two  additional  copies  but  only  tothe 
extent  required  and  solely  Cor  the  preparation 


and  use  in  this  proceeding,  and  provided 
further,  that  all  such  copies  shall  remain  in 
the  care  and  control  of  counsel  at  all  times. 
Following  the  filing  of  Further  Comments  on 

.  1994,  counsel  shall  retain  custody  of 

the  Confidential  Information  until  such  time 
as  it  is  necessary  to  prepare  additional  filings 
in  connection  with  PR  Docket  No.  94-105  in 
the  discretion  of  counsel.  If  such  additional 
filings  are  necessary,  counsel  shall  retain 
custody  of  the  Confidential  Information 
following  submission  of  such  additional 
filings.  Counsel  shall  return  to  the 
Conunission  within  forty-eight  hours  after 
the  final  resolution  of  PR  Docket  No.  94-105 
all  Confidential  Information  originally 
provided  by  the  Conunission  as  well  as  all 
copies  made,  and  shall  certify  that  no 
material  whatsoever  derived  from  such 
Confidential  Information  has  been  retained 
by  any  person  having  access  thereto,  except 
that  counsel  may  retain  copies  of  pleadings 
submitted  on  behalf  of  clients. 

5.  Confidential  Information  shall  not  be 
used  by  any  person  granted  access  under  this 
Order  for  any  purpose,  other  than  for  use  in 
this  proceeding,  and  shall  not  be  used  for 
competitive  business  purposes  or  otherwise 
disclosed  by  such  persons  to  any  other 
person  except  in  accordance  with  this  Order. 
This  shall  not  preclude  the  use  of  any 
material  or  information  in  the  public  domain 
or  which  has  been  developed  independently 
by  any  other  person. 

6.  a.  Counsel  inspecting  or  copying 
Confidential  Information  shall  apply  for 
access  to  the  materials  covered  by  this  Order 
under  and  by  use  of  the  "Attomey 
Application  For  Access  To  Materials  Under 
Protective  Order"  appended  to  this  Order. 

b.  Counsel  may  disclose  Confidential 
Information  to  persons  to  whom  disclosure  is 
permitted  under  the  terms  of  this  Order  only 
after  advising  such  persons  of  the  terms  and 
obligations  of  this  Order. 

c.  Counsel  shall  provide  to  the  FCC  and, 
in  the  absence  of  a  need  for  confidentiality, 
to  Califomia,  the  name  and  affiliation  of  each 
person  other  than  counsel  to  whom 
disclosure  is  made  or  to  whom  actual 
physical  control  over  the  documents  is 
provided.  To  the  extent  that  anyone's  name 
is  not  disclosed  to  California,  that  fact  shall 
be  disclosed  to  the  FCC  and  Califomia. 

7.  Parties  may  in  any  pleadings  that  they 
file  in  this  proceeding,  reference  the 
Confidential  Information,  but  only  if  they 
comply  with  the  following  procedures: 

a.  any  portions  of  the  pleadings  that 
contain  or  disclose  Confidential  Information 
are  physically  segregated  from  the  remainder 
of  the  pleading: 

b.  the  portions  containing  or  disclosing 
Confidential  Information  are  covered  by  a 
separate  letter  referencing  this  Protective 
Order 

c.  each  page  of  any  Party's  filing  that 
contains  or  discloses  Confidential 
Information  subject  to  this  Order  is  clearly 
marked  "confidential  information  included 
pursuant  to  Protective  Order,  DA  94-     •>     ." 

d.  the  confidential  portion  of  the  pleading 
shall  be  served  upon  the  Secretary  of  the 
Commission,  Califomia  and  the  other  Parties 
and  not  placed  in  the  Commission's  Public 
File,  unless  the  Commission  directs 
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otherwise.  The  Parties  may  provide  courtesy 
copies  to  the  Legal  Advisor  to  the  Private 
Radio  Bureau  Chief,  who  will  distribute  the 
copies  to  the  appropriate  Commission 
personnel. 

8.  Disclosure  of  materials  described  herein 
shall  not  be  deemed  a  waiver  by  Califomia 
or  any  other  Party  in  any  other  proceeding, 
judicial  or  otherwise,  of  any  privilege  or 
entitlement  to  confidential  treatment  of  such 
Confidential  Information.  Inspecting  parties, 
by  viewing  said  documents:  (a)  agree  not  to 
assert  any  such  waiver;  (b)  agree  not  to  use 
information  derived  from  any  confidential 
materials  to  seek  disclosure  in  any  other 
proceedings;  and  (c)  agree  that  accidental 
disclosure  of  privileged  information  shall  not 
be  deemed  a  waiver  of  the  privilege. 

9.  The  entry  of  this  Order  is  without 
prejudice  to  the  righu  of  Califomia  to  apply 
for  additional  or  difierent  protection  where  it 
is  deemed  necessary  or  to  the  rights  of  the 
Parties  to  request  further  or  renewed 
disclosure  of  Confidential  Information. 
Moreover,  it  in  no  way  binds  the  Commission 
from  disclosing  any  information  where  the 
public  interest  so  requires. 

10.  This  Order  is  issued  under  Section 
0.331  of  the  Commission's  Rules,  47  CFR 
0.331,  and  is  efiiective  on  its  release  date. 
Federal  Communications  Commission. 
Ralph  A.  Haller. 

Chief.  Private  Radio  Bureau. 

Appendix  A— Parties 

AirTouch  Communications 
American  Mobile  Telecommunications 

Association,  Inc. 
Bakersfield  Cellular  Telephone  Co. 
Bay  Area  Cellular  Telephone  Company 
Califomia  Public  Utilities  Commission, 

People  of  the  State  of  Califomia 
Cellular  Agents  Trade  Association 
Cellular  Carriers  Association  of  Califomia 
Cellular  Resellers  Association,  Inc. 
Cellular  Telecommunications  Industn- 

Association 
County  of  Los  Angeles 
E.F.  Johnson  Co. 
GTE  Service  Corporation 
Los  Angeles  Cellular  Telephone  Company 
McCaw  Cellular  Communications,  Inc. 
Mobile  Telecommunications  Technologies 

Corp. 

National  Cellular  Resellers  Association 
Nextel  Communications,  Inc. 
Paging  Network,  Inc 
Personal  Communications  Industry 

Association 
Utility  Consumers'  Action  Network  & 

Towards  Utility  Rate  Normalization 
US  West  Cellular  of  Califomia 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  94-24883  Filed  10-5-94;  8:45  am] 
BILLMQ  CODE  Sna-OI-M 


(Report  No.  2032] 

Petition  for  Reconsideration  and 
Actions  in  Rulemaldng  Proceedings 

October  3, 1994. 

Petition  for  reconsideration  has  been 
filed  in  the  Conunission  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  hill  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  239. 1919  M  Street.  N.W.. 
Washington.  D.C.  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  hic.  (202)  857-3800.  Opposition  to 
this  petition  October  21. 1994.  See 
Section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

SOBJECT:  Amendment  of  Part  97  of  the 
Rules  Governing  the  Amateur  Radio 
Services  Concerning  Reduction  of 
Morse  Code  Speed  Requirements  for 
Amateur  Extra  and  General  License 
Classes  with  Attendant  Reduction  in 
Classes  of  Licensing  from  Five  to 
Three  (RM-8391).  Number  of  Petition 
Filed:  1. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  94-24678  Filed  10-5-94;  8:45  am) 

BILUNG  CODE  671241^ 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  Ucensing  of  ocean 
fi«ight  forwarders,  46  CFR  510. 
License  Nimiber:  2805 
Name:  Jeuro  Container  Transport  (USA) 

Inc.  dba  Jeuro-Pak 
Address:  3399  Arden  Rd..  Hayward.  CA 

94545 
Date  Revoked:  July  8, 1994 
Reason:  Surrendered  Ucense 

voluntarily. 

License  Number:  3708 

Name:  G  &  H  International  Corp. 

Address:  1867  N.W.  97th  Ave.,  Ste.  103. 

Miami,  FL  33172 
Date  Revoked:  August  25, 1994 
Reason:  Failed  to  maintain  a  vafid 

surety  bond. 

License  Number:  2729 


UMI 


Name:  Paula  E.  LaPointe  dba  LaPointaco 
Address:  240  Lafayette  Circle,  Lafeyette, 

CA  94549 
Date  Revoked:  September  2, 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number  3117 
Name:  A  O I  Forwardiiig,  Inc. 
Address:  469  North  Oak  Street, 

Inglewood,  CA  90302 
Date  Revoked:  September  6, 1994 
Reason:  Surrendered  license 

voluntarily. 

Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Liceiuing. 

|FR  Doc.  94-24741  Filed  10-5-04;  8:45  am] 

BiLLWa  CODE  CTSfr^l-M 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council;  Notice  of 
Meeting  of  Consumer  Advisory 
Council 

The  Consimier  Advisory  Council  will 
meet  on  Thursday,  November  3, 1994. 
The  meeting,  which  will  be  open  to 
public  observation,  will  take  place  in 
the  Board  Room  of  the  Eccles  Building. 
The  meeting  is  expected  to  begin  at  9 
a.m.  and  to  continue  uintil  4  p.m.,  with 
a  limch  break  from  1  until  2  p.m.  The 
Eccles  Building  is  located  on  C  Street, 
Northwest,  between  20th  and  21st 
Streets  in  Washington,  DC. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

Community  Reirtvestment  Act  Reform. 
Discussion  led  by  the  Bank  Regulation 
Conunittee  of  issues  related  to  the 
September  1994  interagency  proposal  to 
amend  regulations  implementing  the 
Community  Reinvestment  Act. 

Fair  Lending  Matters.  Discussion  led 
by  the  Community  Affairs  and  Housing 
Committee  on  fair  lending  matters, 
including: 

(1)  Whether  further  guidance  from  the 
Inter-agency  Task  Force  on  Fair  Lending 
would  be  helpful  to  lenders,  and  on 
what  issues; 

(2)  Agreements  entered  into  by 
government  agencies  with  industry 
groups  and  lending  institutions,  and  the 
implications  for  other  lenders;  and 

(3)  whether  special  initiatives  of  some 
lenders  (such  as  affordable  mortgage 
products,  second-review  programs,  and 
use  of  mystery  shoppers)  are  having  the 
desired  effect. 

Waiver  of  Consumers '  Right  of 
Rescission  for  Certain  Loans.  Discussion 
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led  by  the  Consumer  Qedit  Committee 
on  he  merits  of  mddng  it  easier  {(»  ^ 
coi  Burners  to  vraive  Uieir  li^t  of 
resfission  in  connection  with 

refinancings  and  other  transactions  that 
do  not  involve  added  debt. 

A  laudatory  Arbitration  Clauses. 
Brii  ifing  by  two  Council  m«sbers  on 
creators'  use  of  arbitration  clauses  in 
consumer  contracts  that  require 
consumers  and  creditors,  in  the  event  of 
a  d  spute,  to  abide  by  the  decision  of  an 
arb  ter. 

C  ovemor's  Report.  Report  by  Federal 
Res  erve  Board  Member  Lawrence  B. 
Lin  isey  on  economic  conditions,  recent 
Bot  rd  initiatives,  and  issues  of  concern, 
wit  1  an  opportimity  for  questions  from 
Coj  ncil  members. 

A  'embers  Forum.  Presentation  of 
ind  vidual  Council  members'  views  on 
the  economic  conditions  present  within 
their  industries  or  local  economies 
(including  whether  there  is  a  strong 
foci  IS  on  lending  in  the  inner  cities). 

C  ommittee  Reports.  Reports  from 
Coi  ncil  committees  on  their  work. 
■  C  ther  matters  previously  considered 
by  1  he  Council  or  initiated  by  Council 
mei  nbers  also  may  be  discussed. 

P  srsons  wishing  to  submit  to  the    ' 
Coi  ncil  their  views  regarding  any  of  the 
aba  ve  topics  may  do  so  by  sending 
wri  ten  statements  to  Ann  Marie  Bray, 
Sec  "etary,  Consumer  Advisory  Council, 
EKv  sion  of  Consumer  and  Community 
Aff  lirs,  Board  of  Governors  of  the 
Feqeral  Reserve  System,  Washington, 
DC  120551.  Comments  must  be  received 
no  ater  than  close  of  business  Monday, 
Oct  aber  31,  and  must  be  of  a  quality 
suii  able  for  reproduction. 

Ii  iformation  with  regard  to  this 
me(  iting  may  be  obtained  from  Bedelia 
Cal  loun.  Staff  Specialist,  Consumer 
Ad  'isory  Coimcil,  Division  of  Consumer 
anc  Commiuiity  Affairs,  Board  of 
Goi  ernors  of  the  Federal  Reserve 
Sys  tern.  Washington,  DC  20551,  202-  - 
452  -6470.  Telecommunications  Device 
for  he  Deaf  (TDD)  users  may  contact 
Doi  Dthea  Thompson,  202-452-3544. 

B  )ard  of  Governors  ef  the  Federal  Reserve 
Sys  em,  September  30, 1994. 
Jem  ifer  J.  Johnson, 
Dep  uty  Secretary  of  the  Board. 
(FR  Doc.  94-24736  Filed  10-5-94;  8:45aml 
BILL  ><G  CODE  t21(M)1.F 


Fin  t  Commerce  Corporation,  et  al.; 
For  nations  of;  Acquisitions  by;  and 
Mei  gers  of  Bank  Holding  Companies 

T  le  companies  listed  in  this  notice 
haM  ;  appUed  for  the  Board's  approval 
unc  er  section  3  of  the  Bank  Holding 
Coi  ipany  Act  (12  U.S.C.  1842)  and  § 
22J  14  of  the  Board's  Regulation  Y  (12 


CFR  225.14)  to  become  a  bank  holdmg 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  secticm  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  conunent  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
28, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  First  Commerce  Corporation,  New 
Orleans,  Louisiana:  to  merge  with  City 
Bancorp,  Inc.,  and  thereby  indirectly 
acquire  Qty  Bank  and  Trust  Company, 
New  Iberia,  Louisiana. 

2.  First  Commerce  Corporation,  New 
Orleans,  Louisiana;  to  merge  with  First 
Bancshares,  Inc.,  Slidell,  Louisiana,  and 
thereby  indirectly  acquire  First  Bank, 
Slidell,  Louisiana. 

3.  Merit  Holding  Corporation,  Tucker, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Charter  Bank  and  Trust 
Company.  Marietta,  Georgia. 

B.  Federal  Reserve  Bank  of  C3iicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  GreatBanc,  Inc.,  Aurora,  IlUnois;  to 
acquire  100  percent  of  the  voting  shares 
of  GreatBank,  Algonquin,  Illinois. 

2.  Raddntz  Family  Limited 
Partnership,  Chicago.  Illinois;  to  become 
a  bank  holding  company  by  acquiring 
48.44  percent  of  the  voting  shares  of 
East  Side  Financial,  Inc.,  Chicago. 
Illinois,  and  thereby  indirectly  acquire 
East  Side  Savings,  Bank,  Chicago, 
Illinois.  Comments  for  this  application 
must  be  received  not  later  than  October 
19, 1994. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
MinneapoUs,  Minnesota  55480: 

1.  Flint  Creek  Holding  Company, 
Philipsburg,  Montana;  to  become  a  hank 


holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  Flint 
Creek  Valley  Bank,  Philipsburg. 
Montana. 

Board  of  Governors  of  die  Federal  Reserve 
System.  September  29. 1994. 
JennifiBr  ).  Jahnsoii, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-24732  Rled  lO-S-94;  «:4S  tm) 
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Firstar  Corpofstion;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Compmlss;  and  AcqufsWon 
of  NonbanMng  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  secruities 
of  a  bank  or  bank  holding  company.  The 
Usted  company  has  also  applied  uader 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(cK8)J  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubfic,  such  as 
greater  conveoience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such  . 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  ^ateroent  of  the 
reasons  a  ¥nitteo  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicatii^  how  the  party 
commenting  would  be  ^grieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Boerd  of 
Governors  not  later  than  October  31. 
1994. 

A.  Federal  Reserve  Bank  ef  Ohicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalie  Stxeet,  Chicago,  Illinois 
60690: 

1.  Firstar  CorptHVtion,  through  its 
subsidiary,  Firsto' Corporation  of 
Illinois,  both  <rf  Milwaukee,  Wisconsin; 
to  acquire  100  peroent  of  tiie  voting 
shares  of  First  Colonial  Banlcshaies 
Corporation,  Chicago,  fUinois,  and 
thereby  indirectly  acquire  All  American 
Bank  of  Chicago,  Chicago,  Illinois: 
Colonial  Bank,  Oiicago,  Illinois^ 
Community  Bank  &  Trust  Company  of 
Edgewater,  Chicago,  Illinois;  Michigan 
Avenue  National  Bank  of  Chicago, 
Chicago,  Illinois;  First  Colonial  Bank  of 
McHenry  County,  Crystal  Lake,  Illinois; 
First  Colonial  Bank  of  Downers  Grove, 
Downers  Grove,  Illinois;  Fox  Lake  State 
Bank,  Fox  Lake,  Illinois;  First  Colonial 
Bank  of  DuPage  County,  Naperville, 
Illinois;  First  Colonial  Bank  Northwest, 
Niles,  IlUnois;  The  Northlake  Bank, 
Northlake,  Illinois:  Avenue  Bank  of  Oak 
Park.  Oak  Park,  IlUnois;  First  Colonial 
Bank  Rosemont.  Rosemont,  Illinois; 
First  Colonial  Bank  of  Lake  County, 
Vernon  Hills.  Illinois;  First  Colonial 
Bank-Highwood.  Highwood,  Illinois; 
York  State  BarJc,  Elmhurst,  Illinois;  First 
Colonial  Bank-Mundelein,  Mundelein, 
lUinois;  and  First  Colonial  Bank 
Southwest.  Burbanlt,  IlUnois. 

In  connection  with  this  appUcation, 
Applicant  has  applied  to  acquire 
BankersTech.  Inc.  Chicag(^  IlUnois, 
and  thereby  engage  in  contract  out  back 
office  services  including  data  processing 
services  to  other  banks,  pursuant  to  § 
225.25(b)(7).  In  addition.  Applicants 
also  has  appUed  to  acquire  First 
Colonial  Trust  Company,  Oak  Park. 
Illinois,  and  thereby  engage  in  providing 
corporate  and  personal  trust  services 
such  as  escrow  exchange  agent  services, 
employee  benefits,  trustee  services  and 
investment  management  services, 
pursuant  to  §  225.25(bK3)  of  the  Board's 
Regulation  Y.  AppUcant  also  has 
applied  to  acquire  Mid-States  Financial 
Corp.,  SchaumbuTg,  Illinois,  and  thereby 
engage  in  providing  limited  equipment 
finance  leasing,  primarily  of  machine 
tools,  small  computers  and  telephone 
systems,  pursuant  to  §  225.25(bM5)  of 
the  Board's  Regulation  Y.  Applicant  also 
has  appUed  to  acquire  First  Colonial 
Mortgage  Corporation.  Elmhurst, 
Illinois,  and  thereby  engage  in  providing 
residential  mortgage  financing.secured 
by  one-to-four  family  residential 
properties,  including  home  equity  loans. 


pursuant  to  S.225.25{b)(l)  of  the  Boaid's 
Regulaticn  Y. 

Boaixi  of  Governors  of  the  Federal  Reserve 
System,  Septemi>er  30, 1994. 
Jennifer  J.  Jehmon, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  94-24733  Filed  10-5-94;  8:45  am) 
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Foxdale  Bancorp.  Inc.  at  al.; 
Formations  of;  Acquisitions  by;  and 
Mergera  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  secticm  3  of  the  Bank  Holding 
Company  Act  (12  U.S.Q  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  wiU  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  Ueu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  al  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
31,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Foxdale  Bancorp,  Inc.,  South  Elgin. 
IlUnois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Foxdale  Bank. 
South  Elgin,  Illinois,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (lames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
MinneapoUs,  Minnesota  55480: 

1.  Frandsen  Financial  Corporation, 
Forest  Lake,  Minnesota;  to  acquire  100 
percait  of  the  voting  shares  of  Sturgeon 
Lake  State  Bank,  Stiugeon  Lake, 
Minnesota. 

C  Fecteral  Reserve  Bank  ef  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
Presidem)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 
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1.  Battle  Creek  State  Company,  Battle 
Creek,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  80.7 
percent  of  the  voting  shares  of  Battle 
Creek  State  Bank,  Battle  Creek, 
Nebraska. 

2.  Decatur  Investment,  Inc.,  Oberlin, 
Kansas;  to  acquire  100  percent  of  the 
voting  shares  of  Selden  Investment;  Inc., 
Selden,  Kansas,  and  thereby  indirectly 
acquire  Selden  State  Bank,  Selden, 
Kansas. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Chalybeate  Springs,  L.C.,  Hughes 
Springs,  Texas;  to  become  a  bank 
holding  company  by  acquiring  1  percent 
of  the  voting  shares  of  First  National 
Bank,  Hughes  Springs,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1994. 
JennifiBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-24734  Filed  10-5-94;  8:45  am] 
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Jerome  S.  Goodman,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and  § 
225.41  of  the  Board's  Regulatioa  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Agt  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  oflices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  26, 1994.  - 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Jerome  S.  Goodman,  to  acquire  up 
to  9.89  percent,  Carl  A.  Lingle,  to 
acquire  up  to  23.85  percent,  and  Hal 
Jonathan  Shaffer,  to  acquire  up  to  61.67 
percent  of  the  voting  shares  of  First 
Bank  of  Philadelphia,  Philadelphia, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 


Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Jeimifer  Rollins  Thompson,  Patricia 
Rollins  Duke,  and  Rebecca  Rollins 
Creel,  all  of  Hamilton,  Alabama;  each  to 
retain  ownership  of  24.51  percent  as  co- 
trustee of  B.W.  Rollins  Family  Trust, 
Hamilton,  Alabama,  and  to  acquire  an 
additional  .50  percent,  for  a  total  of  25 
percent  each  of  the  voting  shares  of 
Marion  County  Bancshares,  Inc., 
Hamilton,' Alabama,  and  thereby 
indirectly  acquire  First  National  Bank, 
Hamilton,  Alabama. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Robert  Lynn  Hall,  Godfrey,  Illinois; 
to  acquire  an  additional  57.65  percent, 
for  a  total  of  77.31  of  the  voting  shares 
of  M  &  L  Holding  Company,  Alton, 
Illinois  and  thereby  indirectly  acquire 
Greene  County  National  Bank  in 
Carrollton,  Carrollton,  Illinois.  M&L  also 
proposes  to  acquire  First  Community 
Bank,  of  Taney  Coimty,  Branson, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-24746  Filed  10-5-94;  8:45  am] 
BILUNG  CODE  aZIO-OI-F 
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GP  Financial  Corp.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for  • 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efffects,  such 


as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsotmd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  26, 
1994. 

A.  Federal  Reserve  Bank  of  New 
York  (WilUam  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  GP  Financial  Corp.,  Flushing,  New 
York;  to  engage  de  novo  through  its 
subsidiary.  Green  Point  Community 
Development  Corporation,  in 
community  development  activities, 
which  will  promote  affordable  housing 
or  other  facilities  for  low-  and  moderate- 
income  individuals,  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserx'e 
System,  Septemt)er  30, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-24745  Filed  10-5-94;  8:45  am] 
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Manteno  Bancshares,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nont)anking  Activities 

The  company  listed  in  this  notice  has 
filed  an  appUcation  wider  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  thf 


proposal  can  "reasonibly  be  expected  to 

produce  benefits  to  the  public,  such  es 
greater  ooDTenieoce,  increased 
competitioa.  at  gains  in  efficiency,  that 
outwei^  poscibfe  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practioes."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  Mrrittsa  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  s|iecifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  applicatioQ 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  25, 
1994. 

A.  Federal  IcMrve  Bank  of  dricago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Manteno  Bancshares.  Inc., 
Manteno,  Illinois-,  to  engage  de  novo 
through  its  wholly-owned  subsidiary, 
Manteno  Bancshares  Community 
Devetepraerrt  Corporation,  Manteno, 
Illinois,  in  commimity  development 
activities,  pursuant  to  §  225.25(b)(6)  of 
\he  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  29, 1994. 
JennifM  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-24729  Filed  10-5-94;  8:45  am) 
BIUMG  CODE  atie-ovf 
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M  ft  L  Holding  Company,  et  al.; 
Formattons  of;  Acqufsiflons  by;  and 
Mergers  of  Bank  HoUfing  Companies 

The  oompanies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  ReguIaUon  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  Hie  fiulors  that  are 
ooosidered  in  acting  on  the  applications 
are  set  Coilh  in  section  3(c}  of  the  Act 
(12  U.S£.  ia42(c)). 

Each  Application  is  available  for 
immediate  inflection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  nie 
Reserve  Bank  OT  to  the  offices  of  the 
Board  of  Governors.  Any  rwnment  on 


an  appUcatioD  that  reqiwsts  a  hearing 
must  include  a  statement  of  why  « 
written  piesentctiaQ  would  not  suffice 
in  heu  of  a  hearing,  identifying 
specifically  any  questions  of  ^ct  that 
are  in  disptJrte  and  sammarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
31, 1994. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

l.M&L  Holding  Company,  Ahon, 
Utinois;  to  aoquiie  et  least  98  percent  of 
the  voting  shares  of  First  Community 
Bank  of  Taney  Coimty,  Branson. 
Missouri. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Heights  Delaware,  L±.C..  Dover, 
Delaware:  to  become  a  bank  holding 
company  by  acquiring  99  percent  of  the 
votij^  shares  of  State  Bank,  LBA.  Marker 
Heights.  Texas. 

2.  Heights  Texas,  L.C.,  Harker  Heights, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  1  percent  of  the 
voting  shares  of  Heights  Delaware, 
L.L.C.,  Dover.  Delaware,  and  thereby 
indirectly  acquire  Heights  State  Bank, 
LBA,  Harker  Heights.  Texas. 

3.  Texas  State  Bancshares.  Inc.. 
Harker  Heights.  Texas  to  become  a  bank 
holding  company  by  acquiring  99 
percent  of  the  voting  shares  of  Heights 
Delaware,  L.L.C.,  Dover,  Delaware,  and 
thereby  indirectly  acquire  Heights  State 
Bank,  LBA,  Harker  Heights,  Texas. 

4.  Heritage  Bancorp,  Inc.,  Hutto, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Hutto  State  Bank, 
Hutto.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30. 1994. 
Jeanifer  \.  Jaknson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-24744  Filed  10-5-94;  8;45  amj 
BILUNO  COM  ««*«^ 

NationsbMk  Corporation,  et  al.^ 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HoMIng  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  oompanies  listed  in  tfiis  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  section 
3  of  dw  Bank  Holdittg  Company  Act  (12 
U.SjC  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 


of  a  bank  or  bank  holding  oompmiy.  The 
listed  companies  have  also  appUed 
under  §  225.23(a)(2)  of  RegulaUon  Y  (12 
CFR  225.23(aX2))  for  the  Board's 
approval  under  section  4{cK6)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
bankii^  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  tw  conducted 
throughout  the  United  States. 

The  apphcations  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemcws.  Interested  persons  may 
express  their  views  in  tvriting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  tbe 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identif\ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
appro\'al  of  the  proposaL 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  R^erve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  31. 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  fUoyd  VV.  Boslian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Nationsbank  Corporation, 
Charlotte.  North  Carolina;  CBH.  Inc., 
Wilmington,  Delaware,  Charter 
Bancshares,  Inc.,  Houston,  Texas,  and 
Finger  Interests  Number  One,  Ltd., 
Houston,  Texas,  to  acquire  100  percent 
of  the  voting  shares  of  West  Loop 
Savings  ft  Loan  Association,  Houston. 
Texas.  After  the  aquisition  of  West 
Loop.  Applicants  will  convert  West 
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Lopp  to  a  state  chartered  savings  bank 
operating  under  the  name  of  West  Loop 
Savings,  SSB. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1994. 
Jennifier  J.  Johnaon, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  94-24743  Filed  10-5-94;  8:45  am] 
BtLUNG  COOC  tnO^I-F 


NBD  Bancorp,  Inc.,;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanldng  Activities 

The  organization  listed  in  this  notice 
has  applied  imder  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  \mder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
-outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woiild  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  20, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  lUinois 
60690: 


UMI 
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}.  NBD  Bancorp,  Inc.,  Detroit, 
Michigan;  and  NBD  Illinois,  Inc.,  Paurk 
Ridge,  Illinois,  to  acquire  Amerifed 
Financial  Corp.,  Joilet,  Illinois,  and 
thereby  indirectly  acquire  100  percent 
of  the  voting  shares  of  AmeriFed  Bank, 
F.S.B..  Joliet.  Illinois,  and  thereby 
engage  in  operating  a  savings 
association,  piursuant  to  §  225.25(b)(9). 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  29, 1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-24731  Filed  10-5-94;  8:45  am] 
BILUNQ  CODE  621»«1-f 


Old  Kent  Financial  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanldng  Activities 

The  organization  listed  in  this  notice 
has  applied  imder  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  22S.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  wotUd  be  presented  at  a 
hearing,  and  indicating  how  th&pariy 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Governors  not  later  than  October  31, 
1994. 
A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Old  Kent  Financial  Corporation, 
Grand  Rapids,  Michigan;  to  engage 
investing  in  low  income  housing 
projects  by  making  equity  investments, 
not  to  exceed  $25  million,  in  limited 
partnerships,  pursuant  to  §  225.25(b)(6) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  30, 1994. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-24735  Filed  10-5-94;  8:45  am] 
BILUNQ  CODE  621(M>1.f 


Laszio  Posevitz;  Change  in  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  October  25, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Laszio  Posevitz,  Dayton,  Ohio;  to 
acquire  3,571,429  shares  of  Series  B 
Convertible  Preferred  Stock  of  Florida 
Bancorporation,  Palm  Harbor,  Florida, 
and  thereby  indirectly  acquire  Florida 
Bank  of  Commerce,  Palm  Harbor, 
Florida,  which  represents  55.55  percent 
of  the  outstanding  preferred  stock. 
Conversion  of  the  preferred  stock  to 
common  stock  will  increase  notificant's 
total  owrnership  from  10.87  percent  to 
24.27  percent. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  29, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-24730  Piled  10-5-94;  8:45  am] 
BILLINQ  CODE  621»«1.f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Closed  Meeting 

Ptirsuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Vision  Research 
Review  Committee. 

Dote.  October  11, 1994. 

7une.-  8:00  a.m.  until  adjournment  at 
approximately  5:00  p.m. 

Place:  Holiday  Inn  Bethesda,  81 20 
Wisconsin  Avenue,  Bethesda,  MD  20814. 
(301)  652-2000. 

Contact  Person:  Lois  DeNinno,  Committee 
Management  OSicer,  EPS  350, 6120 
Executive  Blvd.  MSC  7164,  Bethesda,  MD 
20892-7164. 

Purpose/ Agenda.lQ  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec.  552b(c) 
(4)  and  552b(c)  (6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosiue 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  later  than 
fifteen  days  prior  to  &e  meeting  due  to 
difficulty  of  coordinating  the  members' 
schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research; 
National  Institutes  of  Health,  HHS) 

Date:  September  28, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  94-24846  Filed  10-5-94;  8:45  am] 
BlUmQ  COOC  4140-01-M 


National  Institute  of  Arthritis  and 
Museuloskeietal  and  Skin  Diseases; 
Meeting  of  ttie  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Grants  Review  Committee 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Arthritis  and 
Musculoskeletal  and  Skin  Diseafes  Special 
Grants  Review  Committee. 

Date:  October  17, 1994. 

Time:  12K)0  p.m.  to  5:00  p.m. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  Maryland. 

Contact  Person:  Theresa  Lo,  Ph.D., 
Scientific  Review  Administrator,  5333 
Westbard  Avenue,  Westwood  Bldg.,  Room 


406.  Bethesda.  Maryland  20892,  (301)  594- 
9979. 

Purpose/ Agenda:  To  review  and  evaluate 
research  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  pwrsonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.846,  project  grants  in 
arthritis,  musculoskeletal  and  skin  diseases 
research.  National  Institutes  of  Health,  HHS) 

Dated:  September  28, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc  94-24847  Filed  10-5-94;  8:45  am] 
BHJJNQ  CODE  414»-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-035-00-4333-42;  64-00308] 

Emergency  Closure  and  Restriction  on 
Put)tic  Lands  in  ttie  Soutti  Fork  of  the 
Walla  Walla  River  Area  of  Critical 
Environmental  Concern  (ACEC) 

September  26. 1994. 

agency:  Vale  District,  Baker  Resource 

Area,  Oregon,  Bureau  of  Land 

Management 

ACTION:  Notice  of  Closure  and 

Restriction  on  Public  Lands  for  the 

protection  of  resource  values  identified 

in  South  Fork  of  the  Walla  Walla  River 

Area  Plan  Amendment,  February  1992, 

SUMMARY:  Pursuant  to  the  regulations 
contained  in  43  CFR  8364,  the  Bureau 
of  Land  Management  is  limiting 
motorized  vehicle  travel  of  1,500  GVW 
or  less  to  the  South  Fork  of  the  Walla 
Walla  River  trail  system,  closing  the 
remainder  of  the  ACEC  to  motorized 
use,  closing  the  ACEC  to  overnight 
camping,  and  prohibiting  the  discharge 
of  firearms  within  the  road  corridor 
between  the  cattleguard  and  the  trail 
head  gate.  These  closure  and  restriction 
orders  will  be  in  effect  on 
approximately  1,955  acres  of  public 
land  within  the  South  Fork  of  the  Walla 
Walla  River  corridor.  These  limitations 
are  located  within  the  South  Fork  of  the 
Walla  Walla  River  ACEC  in  Umatilla 
County.  Oregon  in  the  western  foothills 
of  the  Blue  Mountains,  Township  4N.. 
Range  37E.,  Willamette  Meridian.  A 
map  of  the  area  described  above  may  be 
viewed  in  the  Baker  Resource  Area 
office.  The  limitations  are  necessary  to 


prevent  further  deterioration  of  the 
area's  resource  values  and  provide  for 
public  safety.  Personnel  that  are  exempt 
from  the  area  limitations  include  any 
Federal,  State,  or  local  officer,  or 
member  of  any  organized  rescue  or  fire- 
fighting  force  in  the  performance  of  an 
official  duty,  or  any  person  authorized 
by  the  Bureau  of  Land  Management. 
DATES:  These  closures  and  restrictions 
are  in  effect  immediately  and  shall 
remain  in  effect  until  rescinded  by  the 
authorized  officer. 

PENALTIES:  Violators  are  subject  to  fines 
not  to  exceed  $1,000.00  and/or 
imprisonment  not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Browm,  Baker  Resource  Area 
Manager,  Post  Office  Box  987,  Baker 
aty,  Oregon  97814  or  telephone  (503) 
523-1256. 

Dated:  September  28, 1994. 
Gloria  Brown, 
Area  Manager. 

[FR  Doc  94-24753  Filed  10-5-94;  8:45  am] 
BILLING  CODE  43ie-3»-P 


tNV-943-421(M)6;  CC-015943] 

Realty  Action:  Opening  Order  of 
Reconveyed  Land,  Nevada 

September  27, 1994. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  opens 
approximately  40  acres  of  reconveyed 
land  to  appropriation  under  the  public 
land  laws  and  the  general  mining  laws. 
EFFECTIVE  DATE:  October  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carmen  Donelson,  Bureau  of  Land 
Management,  Nevada  State  Office,  850 
Harvard  Way,  P.O.  Box  12000,  Reno, 
Nevada  89520-0006.  (702)  785-6530. 
SUPPLEMENTARY  INFORMATION:  The  lands 
described  below  were  reconveyed  to  the 
United  States  on  April  1, 1921.  The 
parcel  was  never  opened  to  entry  and 
has  had  a  defacto  withdrawal  in  effect 
since  the  time  of  reconveyance: 

Mount  Diablo  Meridian,  Nevada 

T.  39  N..  R.  51  E.. 
Sec  33,  SWV4SEV4. 

The  area  described  contains  40.00  acres, 
more  or  less. 

At  10:00  a.m.  on  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  the  land  will  be  open  to 
appropriation  imder  the  public  land 
laws  and  mining  laws,  subject  to  valid 
existing  rights  and  any  other 
segregations  of  record.  Appropriation  of 
any  of  the  land  described  in  this  order 
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under  the  public  land  laws  and  general 
mining  laws  jmor  to  the  date  and  time 
of  restoration  is  unautliorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38  (1988).  shall  vest  no  right 
against  the  United  States.  Acts  required 
to  establi^  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  the  disputes 
between  rival  locators  over  possessory 
rights  since  Congress  has  provided  for 
such  determination  in  local  courts. 
Robert  G.  Steele, 

Deputy  State  Director,  Operations. 
(FR  Doc.  94-24824  Filed  10-^5^-94;  8:45  am] 
BILUNG  COK  4310-HC-M 


[AZ-02<M>4-4210-05;  AZA-24229,  AZA- 

24548] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (RAPP)  Act 
Classification;  Mohave  County, 
Arizona 

AGENCY:  Bureau  of  Land  Management 
action:  Notice. 

summary:  The  following  public  lands  in 
Mohave  County,  Arizona  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Kingman  Elementary  School  District 
#4  and  Mohave  Union  High  School 
District  #30  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C  869  et  seq.].  The 
Kingman  Elementary  School  District 
proposes  to  use  the  lands  for  the 
expansion  of  their  existing  school  and 
related  facilities.  Mohave  Union  High 
School  District  proposes  to  use  the 
lands  for  a  high  school  and  related 
facilities. 

Gila  and  Salt  River  Base  and  Meridian, 
Arizona 

Township  21  North,  Range  18  West. 
Kingman  Elementary  School  District  *4- 

AZA-24229 
Sec.  8,  lot  4. 
Consisting  of  9.38  acres. 
Mohave  Union  High  School— AZA-24S48 
Sec.  8.  lot  5.  SWV4NWV4. 
Consisting  of  78.03  acres. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  Bureau  of  Land 
Management  land  use  planning  and 
would  be  in  the  pubUc  interest. 

The  leases/patents,  when  issued,  to 
both  School  Districts  will  be  subject  to 
the  following  terms,  conditions  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 


Federal  Register  /  Vol.  59,  No.  igj  /  Thursday.  October  6,  1994  /  Notices 


a  iplicable  regulations  of  the  Secretary 
cf  the  Interior. 

2.  A  right-of-way  for  ditdies  «nd 

c  anals  constructed  by  the  authority  of 
t  le  United  States. 

3.  All  minerals  shaU  be  reserved  to 
t  le  United  States,  together  with  the 

r  ght  to  prospect  for,  mine,  and  remove 
t  le  minerals. 

4.  Those  rights  for  road  purposes 

( ranted  to  the  Mohave  County  Board  of 
i  upervisors  by  Right-of-Way  No.  AZA- 
1 7931  for  Chino  Drive. 

In  addition  the  lease/patent,  when 
j  isued.  to  Kingman  Elementary  School 
■istrict  #4  will  be  sutiject  to  the 
Allowing  terms,  conditions  and 
rfeservations: 

1.  Those  rights  for  communication 
s  te  purposes  granted  to  the  Mohave 

(  ounty  Board  of  Supervisors  by  Right- 
C  f-Way  No.  AZA-24653. 

2.  Those  rights  for  a  buried  telepluHie 
(  able  granted  to  Citizens  Utilities  Rural 
C  timpany  by  Right-of-Way  No.  AZA- 
J5317. 

In  addition  the  lease/patent,  when 
i  isued,  to  Mohave  Union  High  School 
I  listrict  #30  will  be  subject  to  the 
I  )llowing  terms,  conditions,  and 
I  iservations: 

1.  Those  rights  for  water  pipeline 

I  lupdses  granted  to  Ekival  Corporation 
I  y  Right-of-Way  No.  AZAR-032609. 

2.  Those  rights  for  electric 

( istribution  purposes  granted  to 
( itizens  Utilities  Company  by  Rights-of- 
\  /ay  No.  AZAR-033291  and  AZA- 
: 1363. 

3.  Those  rights  for  road  purposes 
I  ranted  to  Arizona  Department  of 

'  ransportation  by  Right-of-Way  No. 
i  >Z.\R-034112  for  Highway  68. 

4.  Those  rights  for  buriea  fiber  optic 
<  able  purposes  granted  to  Electric 

:  ightwave,  Inc.,  by  Right-of-Way  No. 
i  .ZA-27844  and  Temporary  use  Permit 
Ilo.  AZA-27844-01. 

For  dialled  information  concerning 
t  lese  actions,  contact  bill  Wadsworth  at 
t  le  office  of  the  Bureau  of  Land 
I  lanagement,  Kingman  Resource  Area, 
;  475  Beverly  Avenue,  Kingman, 
i  irizona,  86401.  (602)  757-3161. 

Upon  publication  of  this  notice  in  the 
1  ederal  Register,  the  lands  will  be 
j  egregated  from  all  other  forms  of 
propriation  under  the  public  land 
ws,  including  the  general  mining  laws, 
cept  for  lease  or  conveyance  under 
e  Recreation  and  Public  Purposes  Act 
d  leasing  under  the  mineral  leasing 
ws.  For  a  period  of  45  da3rs  firom  the 
ate  of  publication  of  this  notice  in  the 
ederal  Register,  interested  persons 
ay  submit  comments  regarding  the 
reposed  lease/conveyance  or 
ossification  of  the  lands  to  the  District 
Manager,  Bureau  of  Land  Management, 
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Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027, 
(602) 780-8090. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitabiUty  of  the  lands  for  schools 
and  related  facilities.  Comments  on  the 
classifications  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
applications  and  plans  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
lands  for  schools  and  related  facilities. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  c(»nments,  the 
classification  will  become  efiiective  60 
days  fi'om  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  September  29, 1994. 
David  J.  Miller, 
Associate  District  Manager. 
IFR  Doc.  94-24754  Filed  10-5-94;  8:45  am) 

BILUNG  CODE  4310-32-M 


(CA-942-5700-1Cq 

Filing  of  Plats  of  Survey;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTfVE  DATES:  Filing  was  effective  at 
10:00  a.m.  on  the  date  of  submission  to 
the  Bureau  of  Land  Management  (BLM), 
California  State  Office,  Public  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  A.  Robinson,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2800  Cottage  Way,  Room  E- 
2845,  Sacramento,  CA  95825. 916-978- 
4775. 

SUPPLEMENTARY  INFORMATION:  The  Plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office.  Sacramento.  CA. 


Humboldt  Meridian,  California 

T.  10  N.,  R.  3  E.— Dependent  resurvey  and 
subdivision  of  section,  (Group  1117) 
accepted  August  10, 1994,  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affoirs,  Northern 
California  Agency. 

T.  11  N.,  R.  3  E. — Dependent  resurvey  and 
subdivision  of  sections,  (Group  1117) 
accepted  August  10, 1994,  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs,  Northern 
California  Agency. 

T.  11  N.,  R.  3  E.— Dependent  resurvey  and 
metes-and-bounds  survey  of  Tract  37, 
(Group  1149)  accepted  August  30, 1994, 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Indian  Affairs.  Northern 
California  Agency. 

Mount  Diablo  Meridian,  California 

T.  11  N..  R,  19  E. — Dependent  resurvey  and 
subdivision  of  sections  24,  25,  26,  and 
35.  (Group  1079)  accepted  August  2, 
1994,  to  meet  certain  administrative 
needs  of  the  Bureau  of  Indian  Affairs, 
Phoenix  Area  Ofilce. 
T.  11  N..  R.  20  E. — Dependent  resurvey  and 
subdivision  of  sections  20  and  29, 
(Group  1079)  accepted  August  2, 1994,  to 
meet  certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs,  Phoenix  Area 
Office. 
T.  30  N.,  R.  11  E. — Dependent  resurvey  and 
subdivision  of  section,  (Group  1134) 
accepted  August  3, 1994,  to  meet  certain 
administrative  needs  of  the  BLM, 
SusanviUe  District,  Eagle  Lake  Resource 
Area. 

T.  14  N..  R.  10  E.— Supplemental  plat  of  the 
NVz  of  section  34,  accepted  August  3, 
1994.  to  meet  certain  administrative 
needs  of  the  BLM,  Bakersfield  District, 
Folsom  Resource  Area. 

T.  34  N.,  R.  1  E. — Dependent  resurvey  (Group 
1049)  accepted  August  5. 1994,  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service,  Lassen  National  Forest. 

T.  34  N.,  R.  2  E.— Dependent  resurvey,  and 
subdivision  of  sections  18,  28,  32.  33  and 
34,  (Group  1049)  accepted  August  5. 
1994,  to  meet  certain  administrative 
needs  of  the  U.S.  Forest  Service,  Lassen 
National  Forest. 

T.  19  S.,  R.  3  E. — Retracement,  and  metes- 
and-bounds  survey  of  Tracts  37  and  38. 
(Group  889)  accepted  August  4, 1994,  to 
meet  certain  administrative  needs  of  the 
U.S.  Forest  Service,  Los  Padres  National 
Forest. 

T.  11  N..  R.  9  W.— Corrective  dependent 
resurvey,  (Group  1061)  accepted  August 
4, 1994,  to  meet  certain  administrative 
needs  of  the  BLM,  Ukiah  District, 
Clearlake  Resource  Area. 

T.  16  N.,  R.  1  W.— Dependent  resurvey, 
(Group  1139)  accepted  August  10, 1994, 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Indian  Affairs,  Central 
California  Agency. 
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T.  29  S.,  R.  39  E.— Dependent  resiirvey, 
subdivision  of  section,  metes-and- 
bounds  survey,  and  retracement,  (Group 
1044)  accepted  August  19, 1994,  to  meet 
certain  administrative  needs  of  the  BLM, 
California  Desert  District,  Ridgeciest 
Resource  Area. 

T.  37  N.,  R.  11  E..— Dependent  resurvey  and 
survey,  (Group  1090)  accepted  August 
24. 1994.  to  meet  certain  administrative 
needs  of  the  BLM,  SusanviUe  District, 
Alturas  Resource  Area,  and  the  U.S. 
Forest  Service,  Modoc  National  Forest 

T.  13  N.,  R.  11 W..— Dependent  resurvey.  and 
subdivision  of  section  13,  (Group  1083) 
accepted  September  9, 1994,  to  meet 
certain  administrative  needs  of  the  BLM, 
Ukiah  District,  Clearlake  Resource  Area. 

San  Bernardino  Meridian,  California 

.T.  13  S..  R.  9  E.,— Supplemental  plat  of 
section  19,  accepted  July  15. 1994,  to 
meet  certain  administrative  needs  of  the 
BLM,  California  Desert  District,  El  Centro 
Resource  Area. 

T.  13  S..  R.  9  E., — Supplemental  plat  of  the 
NEV«  of  section  30,  accepted  July  15, 
1994,  to  meet  certain  administrative 
needs  of  the  BLM,  California  Desert 
District,  El  Centro  Resource  Area. 

T.  13  S..  R.  9  E.,— Supplemental  plat  of  the 
SWV4  of  section  33,  accepted  July  15. 
1994,  to  meet  certain  administrative 
needs  of  the  BLM,  California  Desert 
District  El  Centro  Resource  Area. 

T.  14  S.,  R.  9  E.,— Supplemental  plat  of  the 
NEV4  of  section  4,  accepted  July  15, 
1994,  to  meet  certain  administrative 
needs  of  the  BLM,  California  Desert 
District.  El  Centro  Resource  Area. 

T.  11  N.,  R.  12  E.,— Dependent  resurvey. 
subdivision  of  section  25,  and  metes- 
and-bounds  survey,  (Group  1161) 
accepted  August  29, 1994.  to  meet 
certain  administrative  needs  of  the  BLM, 
California  Desert  District,  Needles 
Resource  Area.  All  of  the  above  listed 
survey  plats  are  now  the  basic  record  for 
describing  the  lands  for  all  authorized 
purposes.  The  survey  plats  have  been 
placed  in  the  open  files  in  the  BLM, 
California  State  Office,  and  are  available 
to  the  public  as  a  matter  of  information. 
Copies  of  the  survey  plats  and  related 
field  notes  will  be  furnished  to  the 
public  upon  payment  of  the  appropriate 
fee. 

Dated:  September  27, 1994. 
Clifford  A.  Robinson, 
Chief.  Branch  of  Cadastral  Survey. 
IFR  Doc.  94-24755  Filed  10-5-94;  8:45  am) 

BHXMG  COOE  4aiO-«0-M 


Fish  and  Wildlife  Service 

Receipt  of  Application(8)  for  Permit 

The  following  applicant  has  applied 
for  an  amendment  to  the  permit  to 
conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 


the  Endangered  Species  Act  of  1973,  as 
amended  (18  U.S.C.  1531,  et  seq.) 

FRT-876811 

Applicant:  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  Region  2. 

The  applicant  requests  an  amendment 
to  his  cunent  permit  to  include  take 
activities  for  the  Texas  [Ayenia 
limitaris]  and  the  South  Texas  ambrosia 
[Ambrosia  cheiranthifolia)  for  the 
purpose  of  scientific  research  and 
enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents.  These 
species  became  Federally  protected  as 
endanger^  under  the  Endangered 
Species  Act  effective  September  23, 
1994. 

Addresses:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services. 
U  S  Fiah  and  Wildlife  Ser\'ice,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  pubhcation. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
pubhcation  of  this  notice,  (see 
Addresses  above.) 
John  G.  Rogers.  Jr., 

fleg/ona7  Director,  Region  2.  Albuquerque. 
Nen- Mexico. 

[FR  Doc.  94-24789  Filed  10-5-94;  8:45  am] 
BIUIMQ  CODE  431»4S-M 


Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  an  Application  for  an 
incidental  Taice  Permit  for  the 
Proposed  Barton  Creek  Development 
Austin,  Travis  County,  TX 

AGENCY:  Fish  and  Wildlife  Ser\ice. 
Interior. 

ACTION:  Notice. 


summary:  F.M.  Properties  Operating  Co., 
Inc.  (Apphcant)  has  apphed  to  the  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  PRT-782833. 
The  requested  permit,  which  is  for  a 
period  not  to  exceed  30  years,  would 
authorize  the  incidental  take  of  the 
endangered  golden-cheeked  warbler 
IDendroica  chrysoparia).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  and  operation  of  a  4,684- 
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acre  commeicial  and  residential 
development  on  a  9,000-acre  tract  in 
Austin,  Travis  County,  Texas. 

The  Service  has  pr^ared  an 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  permit  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6) 

DATES:  Written  comments  on  the 
appUcation  and  draft  EA/HCP  should  be 
received  on  or  before  November  7, 1994. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regionad 
Director,  Ecological  Services,  U.S.Fish 
and  Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joe 
Johnston,  Ecological  Services  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
611  East  Sixth  Street,  Suite  407.  Austin, 
Texas  78701  (512/482-5436). 
Documents  will  be  available  for  public 
inspection,  by  written  request  and  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:00)  at  the 
Southwest  Regional  Office,  Division  of 
Endangered  Species/Permits,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103,  or  the 
Ecological  Services  Field  Office  (9:00  to 
4:30),  U.S.  Fish  and  Wildlife  Service, 
611  East  Sixth  Street.  Suite  407,  Austin, 
Texas  78701.  Written  data  or  comments 
concerning  the  application  and  E.A/HCP 
should  be  submitted  to  the  Acting  Field 
Supervisor,  Ecological  Services  Field 
Office.  Austin,  Texas  (see  ADDRESSES 
above).  Please  refer  to  permit  number 
PRT-782833  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  Johnston  at  the  above  Austin 
Ecological  Services  Field  Office  address. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species,  like  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  if  such  taking  is  incidental  to, 
and  not  the  purpose  of  otherwise  lawful 
activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 

The  Applicant  plans  to  build  a 
Residential-Resort  and  Commercial 
development  located  just  west  of  Capital 
of  Texas  Highway  360,  south  of  FM 
2244,  and  north  of  Highway  290, 
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A  istin,  Travis  County,  Texas.  The 

di  ivelopment  will  occupy  approximately 

4,  S84  acres.  These  activities  will 

p  nnanently  eliminate  about  1,036  acres 

the  3,830  acres  of  occupied  and/or 
suitable  warbler  habitat.  The  Applicant 
ptoposes  to  mitigate  the  incidental  take 
via  acquisition  and  domtkNi  of  3,923 
acires  of  land,  provision  of  operating  and 
niaintenance  funds  for  these  preserve 
labds,  minimize  impacts  to  warbler 
ibitat,  avoidance  of  direct  impacts  to 
biers,  preservation  of  undeveloped 
las,  and  envinmmental  monitoring. 
|The  Applicant  considered  four 
ematives  but  rejected  three  of  them 
icause  they  were  not  economically 
ible. 
]An  G.  Rogers,  Jr., 

Pkgional  Director.  Region  2.  Albuquerque, 
■  yw  Mexico. 

Doc.  94-24790  Filed  10-5-94;  8:45  am] 

BiLINO  COOE  411«-W-4I 


ir  TERSTATE  COMMERCE 
C  DMMISSION 

[i  action  Se  Application  Na  45  (Amendment 
N  >.  14)] 

fiagara  Frontier  Tariff  Bureau,  inc.— 
A  jreement 

A  >ENCV:  Interstate  Commerce 
C  immission. 

A  JTION:  Notice  of  decision  and 
o  jportunity  for  comment. 


S  IMMARY:  Niagara  Frontier  Tariff 
B  oreau.  Inc.  (Niagara),  has  filed  a 
p  jtition  seeking  approval  of  a  minor 
a]  nendment  to  its  collective  ratemaking 
a  [reement,  which  was  previously 
afcproyed  under  49  U.S.C.  10706(b).  The 
a  nendment  would  modify  Niagara's 
b  /laws  to  allow  Niagara  to:  (a)  reduce 
tl  e  membership  of  the  Board  of 
E  irectors  fit)m  12  to  8  directors;  (b) 
n  duce  the  number  of  directors  elected 
a  each  annual  meeting  from  6  to  4;  and 
(< )  make  conforming  amendments  to  the 
n  imination  and  voting  process  section 

0  the  bylaws  in  light  of  the  proposed 
r(  duction  in  the  number  of  directors. 

Copies  of  Niagara's  No.  45  approved 
a  ;reement  and  Uie  amendment  are 
a  mailable  for  public  inspection  and 
c  )pying  at  the  Commission's  Public 
E  ocket  Room  (Room  1227)  in 
V  Washington,  DC,  and  from  Niagara's 
n  presentative:  Warren  D.  Gawley,  P.O. 
Bbx  548,  Buffalo,  NY  14225, 
D  ^TES:  Comments  from  interested 
J  }rsons  are  due  by  November  7, 1994. 

1  splies  are  due  November  22,  1994.  If 
n  3  timely  filed  adverse  comments  are 
n  ceived,  Niagara's  amendment  vyill 

a  itomatically  become  effective  at  the 


close  of  the  comment  period.  If 
opposition  comments  are  filed,  the 
comments  and  any  reply  wHl  be 
considered,  and  the  Oommission  will 
issue  a  final  decision. 
ADDRESSES:  An  original  and  10  copies  of 
commoits  referring  to  Section  Sa 
Application  No.  45  (Amendment  No. 
14)  should  be  sent  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  A  copy  of  the 
comments  must  also  be  served  on 
Niagara's  representative. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services:  (202)  927-5721.) 

Authority:  49  U.S.C.  10321  and  10706  and 
5U.S.C.  553. 

Decided:  September  21. 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Vernon  A.  WiUlams, 

Acting  Secretary. 

(FR  Doc.  94-24770  Filed  10-5-94;  8:45  am] 

BILLING  COOE  703S-01-P 


AvailabUity  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  Room  3219,  Washington,  £)C 
20423,  (202)  927-6203  or  (202)  927- 
6246. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-290  (SUB-NO.  146X),  NORFOLK 
AND  WESTERN  RAILWAY 
COMPANY— ABANIXJNMENT— 
BETWEEN  WHITBY  AND  WILLABET, 
WEST  VIRGINL\.  EA  available  9/30/94. 

AB-55  (SUB-NO.  489X).  CSX 
TRANSPORTATION,  INC— 


ABANDONMENT  EXEMPTION— IN 
BEN  HILL  AND  IRWIN  COUNTIES, 
GEORGL\.  EA  available  9/30/94. 

Comments  on  the  following 
assessment  are  due  30  days  aAer  the 
date  of  availability: 

AB-55  (SUB-NO.  492X),  CSX 
TRANSPORTATION,  INC— 
ABANDONMENT— IN  ATLANTA, 
FULTON  COUNTY.  GEORGL\.  EA 
available  9/26/94. 
Vernon  A.  Willianu, 
Acting  Secretary. 
[FR  Doc.  94-24768  Filed  10-5-94;  8:45  am] 

BILLMO  COOE  703S-Ot-P 


Release  of  Waybill  Data 

The  Commission  has  received  a 
request  from  Karen  R.  Smilowitz.  a 
senior  at  Princeton  University,  for 
permission  to  use  certain  data  from  the 
Commission's  1986  through  1993  I.C.C. 
Waybill  Samples.  A  copy  of  the  request 
(WB459— 9/23/94)  may  be  obtained 
from  the  I.CC.  Office  of  Economic  and 
Environmental  Analysis. 

The  waybill  sampfe  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
with  the  Director  of  the  Commission's 
Office  of  Economic  and  Environmental 
Analysis  within  14  calendar  days  of  the 
date  of  this  notice.  The  rules  for  release 
of  waybill  data  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196. 

Vernon  A.  Williams, 
Acting  Secretary. 

[FR  Doc.  94-24786  Filed  10-5-44;  8:45  ami 
BILUNQ  COOe  703ft-01-^ 


[Finance  Docket  No.  32387] 

Blue  Mountain  Railroad,  Inc.— Lease 
and  Operation  Exemption— Line  of 
Burlington  Northern  Railroad  Company 

AGENCY:  Interstate  Commerce 

Commissicm. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C  11343-11345  the  lease  and 
operation  by  Blue  Mountain  Railroad, 
Inc.,  of  Burlington  Northern  Railroad 
Company's  6-mile  line  of  railroad 
between  Walla  Walla  and  Walair.  WA, 
subject  to  standard  labor  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
on  November  5, 1994.  Petitions  for  stay 
must  be  filed  by  October  21, 1994. 
Petitions  to  reopen  must  be  filed  by 
October  31, 1904. 


ADDRESSES:  Send  pleadings,  refnting  to 
Finance  Docket  No.  32387  to:  (1)  Office 
of  the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  D.C  20423;  and  (2)  Karl 
Morell.  Ball.  Janik  &  Novack,  Suite 
1035. 1101  Pennsylvania  Ave..  N.W., 
Washington.  D.C.  20004. 
FOR  FURTHER  INFORMATKM  COKTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.] 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  hiterstate 
Commerce  Commission  Building, 
Washington,  D.C.  20423.  Telephone: 
(202)  289-1357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at:  (202)  927- 
5721.] 

Decided:  September  23, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Vernon  A.  WilUanis, 

Acting  Secretary. 

(FR  Doc.  94-24769  Filed  10-5-94;  8:45  am] 

BILUNG  COOE  703S-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (94-079)1 

NASA  Advisory  Council;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil. 

DATES:  October  18, 1994,  9  a.m.  to  noon; 
and  October  19, 1994,  9  a.m.  to  3  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Program  Review 
Center,  Ninth  Floor,  Room  9H40,  300  E 
Street,  SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Anne  L.  Accola,  Code  IB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20S46,  202/358-0682. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Synopsis  of  recent  events  and 

progress  report  on  strategic 

implementation  planning 


— NASA  implementation  plan  for 
national  space  transportation  policy 

— Office  of  Space  Access  and 
Technology 

— National  Laboratory  Review  Task 
Force  report 

— Shuttle-Mir  Rendezvous  and  Doddng 
Missions  Task  Force  report 

— Space  Station  update 

— Orbital  debris 

— Committee  reports 

— Review  of  report  on  recommendations 
of  the  Advisory  Committee  on  the 
Future  of  the  U.S.  Space  Program 
It  is  imperative  that  the  meeting  be 

held  on  these  dates  to  accommodate  the 

scheduling  priorities  of  the  key 

participants.  Visitors  vnll  be  requested 

to  sign  a  visitor's  register. 

Dated:  September  30. 1994. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-24679  Filed  10-5-94;  8:45  am) 
WLLMQ  CODE  7St»41-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Panel  for  Biochemistry  and 
Molecular  Structure  and  Function; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  foIIo\Aing 
meeting.  Advisory  panel  for 
Biochemistry  and  Molecular  Structiu* 
and  Function  in  the  Division  of 
Molecular  and  Cellular  Biosciences. 
(Panel  A) 

Name:  Advisory  Panel  for  Biochemistry 
and  Molecular  Structure  and  Function. 

Date  and  Time:  Thursday  and  Friday, 
October  27-28.  1994,  8:30  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  340,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Marcia  Steinberg  or 
Dr.  Jack  Cohen.  Program  Directors,  Molecular 
Biochemistry.  Division  of  Molecular  and 
Cellular  Biosciences,  Room  655,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  Molecular 
Biochemistry  Program  of  the  Division  of 
Molecular  and  Cellular  Biosciences  at  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate  molecular 
biochemistry  proposals  as  part  of  the 
selection  process  Ua  awards. 

Reason  for  dosing:  The  proposals  being 
reviewed  include  infonnation;  financial  data. 
such  at  salaries;  and  personal  informatioa 
concerning  individuals  associated  with  tlie 
proposals.  These  matters  are  ex«npt  under  5 
U.S.C  S52b(c).  (4)  and  (6)  of  theGovamment 
in  the  Sunshine  Act. 
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Dated:  September  30, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  94-24704  Filed  10-5-94;  8:45  am) 
BILLWQ  CODE  7SS5-01-M 


Advisory  Panel  for  Cell  Biology;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Cell  Biology. 

Date  and  Time:  October  24-25, 1S94.  8:30 
am  to  5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Conference  l(oom  390, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Barbara  Zain,  Program 
Director,  Dr.  Larry  Griffing  and  Dr.  David 
Capco,  Program  Directors,  for  Cell  Biology, 
Division  of  Molecular  and  Cellular 
Biosciences,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  655-South, 
Arlington,  VA  22230  703/306-1442. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  Cell  Biology 
Program  of  the  Division  of  Molecular  and 
Cellular  Biosciences  at  NSF  for  Hnancial 
support. 

Agenda:  Closed  Session,  Monday,  October 
24  and  Tuesday.  October  25, 1994,  8:30  am 
to  5:00  pm.  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  Tmancial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
prof)osals.  These  matters  are  exempt  under  5 
U.S.C.b(c)  (4)  and  (6)  of  the  Government  in 
the  Sunshine  Act. 

Dated:  September  30, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  94-24705  Filed  10-5-94;  8:45  am] 
BILUNO  CODE  75S5-01-M 


Special  Emphasis  Panel  in  Chemistry; 
Notice  of  Meeting 

hi  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Cade:  Special 
Emphasis  Panel  in  Chemistry  (#1191). 

Date  and  Time:  Octotier  27-28, 1994. 

Place:  Room  1060,  NSF.  4201  Wilson 
Boulevard,  Arlington,  Virginia. 

Type  of  Meeting:  Closed. 

Contact  Person:  Drs.  Karolyn  Eisenstein 
and  George  M.  Rubottom,  Program  Directors, 
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)ffice  of  Special  Projects,  Chemistry 
Mvision,  Room  1055,  National  Science 
'oundation,  4201  Wilson  Boulevard, 
^lington,  VA  22230.  Telephone:  (703)  306- 
850/1851. 

Purpose  of  Meeting:  To  provide  advice  and 
ecommendations  concerning  proposals 
ubmitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
or  Sites  for  Research  Experiences  for 
Jndergraduates  in  Chemistry  as  part  ef  the 
election  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
eviewed  include  information  of  a 
)roprietary  or  confidential  nature,  including 
echnical  information;  financial  data,  such  as 
lalaries  and  personal  information  concerning 
ndividuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
)52b(c)  (4)  and  (6)  of  the  Government  in  the 
sunshine  Act. 

Dated:  September  30, 1994. 
FR  Doc.  94-24701  Filed  10-5-94;  8:45  ain) 
MUmG  COOE  7$S»-01-M 


bOE/NSF  Nuclear  Science  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
163,  as  amended,  the  National  Science 

oundation  aimounces  the  following 
neeting. 

Name:  DOE/NSF  Nuclear  Science  Advisory 
Committee  (#1176). 

Date  and  Time:  October  26, 1994  from  2:00 
p.m.  to  7:00  p.m. " 

Place:  Fort  Magruder  Inn  and  Conference 
Center,  Petersburg  Hall,  P.O.  Box  KE, 
Williamsburg,  VA  23187. 

Type  of  Meeting:  Open. 

Contact  Person:  John  W.  Lightbody, 
Program  Director  for  Nuclear  Physics, 
National  Science  Foundation,  4201  Wilson 
Blvd,  Arlington.  VA  22230.  Telephone:  (703) 
306-1890. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  meeting:  To  advise  the  National 
Science  Foundation  and  the  Department  of 
Energy  on  scientific  priorities  within  the 
field  of  basic  nuclear  science  research. 

Agenda:  Discussion  of  Budgets  and  Status 
of  DOE  and  NSF  Nuclear  Physics  Programs 
(*)  Presentation  and  Discussion  of  a  Charge 
to  NSAC  to  Develop  a  New  Long  Range  Plan 
for  Nuclear  Science  (*)  Discussion  of 
Additional  Capital  Equipment  for  the  RHIC 
Facility(*)  Public  Comments  (•)  Persons 
wishing  to  speak  should  make  arrangements 
through  the  Contact  Person  identified  above. 

Dated:  September  30. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-24703  Filed  10-5-94;  8:45  am) 

BILUNO  CODE  7S$S-01-M 


Advisory  Panel  for  Genetics  &  Nucleic 
Acids;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for  Genetics 
(Panel-A): 

Name:  Advisory  Panel  for  Genetics  ft     • 
Nucleic  Acids. 

Date  and  Tinie:  Thursday,  October  27,  thru 
Friday,  October  28, 1994,  at  8:30  a.m.  to  5:00 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  370.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Philip  Harriman.  Program 
Director  for  Genetics.  Division  of  Molecular 
and  Cellular  Biosciences,  Room  655.  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1441. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  propiosals 
submitted  to  the  Genetics  Program  in  the 
Division  of  Molecular  &  Cellular  Biosciences 
at  NSF  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  SS2b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  30. 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  94-24706  Filed  10-5-94;  8:45  am) 
BILLINQ  COOE  75S»-01-M 


Advisory  Panel  for  Genetics  &  Nucleic 
Acids;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for  Genetics 
(Panel  B): 

Name:  Advisory  Panel  for  Genetics  & 
Nucleic  Acids. 

Date  and  Time:  Oct.  27-28, 1994  from  8:30 
am  to  5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  320,  Arlington,  Va 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  DeLill  Nasser,  Program 
Director  for  Genetics,  Division  of  Molecular 
and  Cellular  Biosciences,  Room  655,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230,  telephone:  (703)  306- 
1439. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Eukaryotic  Genetics 
Program  in  the  Division  of  Molecular  & 


Cellular  Biosciences  at  NSF  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  30, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  94-24707  Filed  10-5-94;  8:45  am) 
BILUNQ  COOE  75S6-01-M 


Advisory  Panel  for  Genetics  A  Nucleic 
Acids;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Genetics  &     ' 
Nucleic  Acids. 

Date  and  Time:  Oct.  24-25, 1994  from  8:30 
a.m.  to  5:00  p.m. 

P/ace:  National  Science  Foundation,  4201 
Wilson  Blvd..  Room  310,  Arlington.  VA. 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr  Charles  Liarakos, 
Program  Director  for  Biochemical  Genetics. 
Division  of  Molecular  and  Cellular 
Biosciences.  Room  655,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306^1439/(703) 
306-1441. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Genetics  Program  in  the 
Division  of  Molecular  &  Cellular  Biosciences 
at  NSF  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
sallries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  30,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Office. 
.[FR  Doc.  94-24708  Filed  10-5-94;  8:45  am) 
BILUNO  CODE  7555-01-M 


Special  Emphasis  Panel  in 
Mattiematicai  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463.  as  amended),  the  National 


Science  Foundation  announces  the 
following  meeting: 

Name:  Special  Emphasis  in  Mathematical 
Sciences  (»l  204). 

Date  and  Time:  October  24-25. 1994.  9:00 
a.m.  until  5:30  p.m. 

Location:  Room  360.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Person  of  Contact:  Dr.  John  V.  Ryfl, 
Program  Director.  National  Science 
Foundation,  Division  of  Mathematical 
Sciences,  Rm  1025.  (703)  306-1879. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda;  To  review  and  ex'aluale  Research 
Experiences  for  Undergraduates  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  arid  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b  (c),  4  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  30, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc  94-24702  Filed  lO-S-94;  8:45  ami 
BILUNO  COOE  7S6»-0V.« 


Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Fpundation  (NSF)  announces  the 
following  meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  Time:  October  24-25. 1994;  9:00 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  Room 
370,  4201  Wilson  Boulevard,  Arlington.  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Felix  Strumwasscr. 
Program  Director,  Neuronal  and  Glial 
Mechanisms,  Division  of  Integrative  Biology 
and  Neuroscience,  Suite  685,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230  Telephone:  (703)  306- 
1424. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  NSF  for  financial 
supfwrt. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  October  25;  3:30 
p.m.  to  5:00  p.m.,  to  discuss  goals  and 
assessment  procedures.  Closed  Session: 
October  24;  9:00  a.m.  to  5:00  p.m..  and 
October  25,  9:00  a.m.  to  3:30  p.m.  To  review 
and  evaluate  Neuronal  and  Glial  Mechanisms 
proposals  as  part  of  the  selection  process  for 
awards. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  30. 1994. 
M .  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-24711  Filed  10-5-94;  8:45  ami 
BILUNQ  CODE  7H6-01-M 


Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  ScienoB 
Foundation  (NSF)  announces  the 
following  meeting. 

JVome:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  Time:  October  17-19, 1994;  9:00 
a.m.-5:00  p  nx 

Place:  National  Science  Foundation,  rootn 
370,  4201  Wilson  Blvd.,  Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  L.  R.  Stanford,  Program 
Director,  Developmental  Neuroscience. 
Division  of  Integrative  Biology  and 
Netiroscience.  suite  685,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1423. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  October  18:  IIM) 
a.m.  to  12:00  noon,  to  discuss  research  trends 
and  opportunities  assessment  procedures. 
Closed  Session:  October  1 7  and  19,  900 
a.m.-5:00  p.m.;  October  18,  9:00  a.m.  to  11:00 
a.m.  and  12:00  noon  to  5:00  p.m.  To  review 
and  evaluated  Developmental  Neuroscience 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nattue.  Including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552(b)(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  September  30, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  94-24712  Filed  10-5-94;  8:45  ami 
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Advisory  Panel  for  Physiology  and 
Behavior;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
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463,  as  amended),  the  National  Science 
Foundation  (NSF)  annoimces  the 
following  meeting. 

Name:  Advisory  Panel  For  Physiology  and 
Behavior. 

Date  and  Time:  October  24  and  23. 1994. 
9:00  a.m.-5:00  p.m. 

Place:  Room  380. 4201  Wilson  Blvd.. 
Arlington,  VA  22230. 

Type  of  Meeting:  Part — Open. 

Contact  Person:  Dr.  Elvira  Doman  and  Dr. 
Eldon  Braun.  Program  Directors,  Integrative 
Animal  Biology,  Divisiofi  of  Integrative 
Biology  and  Neuroscience,  Room  685, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone;  (703) 
306-1421. 

Minutes:  May  be  obtained  from  the  contact 
persons  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposafs 
submitted  to  NSF  for  financial  support. 

/Igenda.Open  Session:  Monday,  October 
24. 12:00  p.m.;  Seminar  by  Klaus  W. 
Beyenbach,  Cornell  University;  Tuesday, 
October  25,  2:00  p.m.:  Discussion  with  Mary 
Clutter,  Assistant  Director,  Directorate  for 
Biological  Sciences.  Closed  Session:  Monday, 
October  24.  9:00  a.m.-12:00  p.m.,  2:00  p.m.- 
5:00  p.m.;  Tuesday.  October  25,  9:00  a.m.- 
2:00  p.m.  To  review  and  evaluate  Integrative 
Animal  Biology  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  ffnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  30, 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  94-24710  Filed  10-5-94;  8:45  am] 

BILUNQ  CODE  7SSS-01-M 


Advisory  Panel  for  Physiology  and 
Behavior;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor}'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Behavior  (#1160). 

Date  and  Time:  October  27  and  28, 1994, 
8:30  am  to  5:00  pm. 

Place:  Room  380,  National  Science 
Foundation.  4201  Wilson  Boulevard,  - 
Arlington,  VA. 

Type  of  Meeting:  Part -Open. 

Contact  Person:  Dr.  Machi  F.  Dilworth, 
Program  Director,  Integrative  Plant  Biology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1422. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 


^rpose  of  Meeting:  To  provide  advice  and 
re  :ommendations  concerning  proposals 
su  emitted  to  NSF  for  Hnancial  support. 

Agenda:  To  review  and  evaluate  Integrative 
PI  int  Biology  Proposals  as  part  of  the 
se  ection  process  for  awards.  Open  Session: 
O  tober  27. 1994.  noon  to  1:00  p.m.— To 
di  icuss  research  trends  and  opportunities  in 
In  egrative  Plant  Biology. 

Reason  for  Closing:  The  proposals  being 
re  riewed  include  information  of  a 
pi  iprietary  or  confidential  nature,  including 
te  hnical  information;  Rnancial  data,  such  as 
sa  aries;  and  personal  information 
cc  nceming  individuals  associated  with  the 
pi  sposals.  These  matters  are  exempt  under  5 
U,  S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  30, 1994. 
M  Rebecca  Winkler, 
C(  mmittee  Management  Officer. 
[F  I  Doc.  94-24709  Filed  10-5-94;  8:45  am] 
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N  JCLEAR  REGULATORY 
COMMISSION 

[C  ocket  No.  50-336] 

N  >rtheast  Nuclear  Energy  Company, 

T  le  Connecticut  Light  and  Power 

C  >mpany;  The  Western  Massachusetts 

E  ectric  Company,  Millstonf  Nuclear 

P  >wer  Station,  Unit  No.  2; 

E  ivironmental  Assessment  and 

F  nding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
C  tmmission  (the  Conimission)  is 

0  nsidering  issuance  of  an  exemption 
ft  )m  Facility  Operating  License  No. 
D  'R-65,  issued  to  Northeast  Nuclear 
Ei  lergy  Company,  (NNECO  or  the 

li  :ensee).  for  operation  of  the  Millstone 
Nuclear  Power  Station,  Unit  No.  2, 
Ic  cated  in  New  London  County, 
C  )nnecticut. 

E  ivironmental  Assessment 

/(  entification  of  the  Proposed  Action 

The  proposed  action  would  provide  a 
s<  hodular  oxomption  from  the 
n  quirements  of  10  CFR  part  50, 
a  ipendix ).  Sections  in.D.2.(a)  and 
II  .D.3  on  behalf  of  Millstone  Nuclear 
P  )wer  Station,  Unit  2.  On  SeptemBer  23, 

1  194,  NNECO  determined  that  the  24- 
n  onth  testing  requirement  had  been 

cecded  for  a  number  of  Type  B  and 
C  components  by  up  to  approximately 
fc  ur  months.  The  exemption  would 
p  ovide  temporary  relief  from  the  2-year 
s(  hedular  requirement  associated  with 
T  ,'pe  B  and  C  periodic  Containment 

cal  leakage  rate  tests  (LLRTs).  The 
p  oposed  exemption  would  extend  the 

year  requirement  through  the  end  of 
tie  12  refueling  outage. 


The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  September  26, 1994. 

The  Need  for  the  Proposed  Actioft 

The  proposed  action  would  permit 
Millstone  Unit  2  to  proceed  with  the 
current  schedule  for  the  twelfth 
refueling  outage  which  is  when  the 
plant  begins  a  shut  down  currently 
scheduleid  for  October  1, 1994.  The 
proposed  exemption  would  allow  the 
licensee  to  take  advantage  o(  the 
preparations  that  have  been  made  for 
the  upcoming  refueling  outage, 
including  initiatives  which  would 
reduce  personnel  radiation  exposure, 
allow  dynamic  testing  of  motor-operated 
valves,  permit  testing  of  main  steam 
safety  valves,  and  allow  the 
performance  of  work  on  the  service 
water  system  to  reduce  shutdown  risks. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  are  no  significant 
radiological  or  nonradiological  impacts 
associated  with  the  proposed  action  and 
that  the  issuance  of  the  proposed 
exemption  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  The  change  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
signiHcant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  enviromnental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents' 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  their  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not  enhance 
the  protection  of  the  environment  and 
would  result  in  unjustified  cost  to  the 
licensee. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Millstone  Nuclear 
Power  Station,  Unit  No.  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consuUed  with  the 
Connecticut  State  Official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  no  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  v«ll  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  enviromnent.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Ucensee's  letter 
dated  September  26, 1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Pubhc  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555,  and  at  the 
local  pubhc  dociunent  room  located  at 
the  Learning  Resoim:e  Center,  Three 
Rivers  Community-Technical  College, 
Thames  Valley  Campus,  474  New 
London  Turnpike,  Norwich. 
Connecticut  06360. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects— I/n,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  94-24759  Filed  10-5-94;  8:45  am] 
BILLING  CO0€  75M-01-M 


Advisory  Committee  on  Nuclear 
Waste;  Notice  of  meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  68th 
meeting  on  October  18  and  19, 1994,  at 
the  Hotel  San  Remo,  115  East  Tropicana 
Avenue,  Las  Vegas,  Nevada. 

The  entire  meeting  will  be  open  to 
public  attendance,  vfith  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S,C.  552b(c)(6). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Tuesday,  October  18, 1994— 6:30  a.m.  until 
6:00  p.m. 

Wednesday.  October  19. 1994— €.30  a.m. 
until  6:00  p.m. 

During  this  meeting  the  Committee  plans 
to  consider  the  following: 

A.  Systems  Prioritization  Approach — Hear 
a  report  on  a  new  approach  adopted  by  the 
WIPP  program  to  demonstrate  compliance 
with  the  EPA  Standards,  which  is  redirecting 
p>erfonnance  assessment  and  data  collection 
activities  to  provide  greater  confidence  while 
minimizing  associated  costs. 

B.  Selection  of  High-level  Waste  Research 
Topjcs— Selection  of  high-level  waste  (HLW) 
research  topics  for  further  review  by  the 
ACNW  in  the  Committee's  examination  of 
NRC's  high-level  waste  research  program. 

Q  Accelerated  Pneumatic  Testing 
Program— Review  details  of  the  Department 
of  Enei;gy's  accelerated  program  to  collect 
baseline  pneumatic  data  during  Exploratory 
Studies  Facility  construction. 

D.  Implementation  of  the  Proposed 
Program  Approach  ^PPA>— Overview  of 
saturated  and  unsaturated  zone  studies  with 
emphasis  on  impacts  from  PPA. 

E.  Yucca  Mountain  Pro>ert— Comments  by 
Interested  Parties — Hear  comments  from  and 
hold  discussions  with  state,  tribal,  county, 
and  local  government  officials. 
Representatives  from  other  stakeholders  in 
the  proposed  HLW  repository  effort  may  also 
present  comments. 

F.  Preparation  of  ACNW  Reports— Prepaie 
ACNW  reports  on  issues  considered  during 
this  and  previous  meetings. 

G.  Committee  Activities/Future  Agenda- 
Discuss  topics  proposed  for  consideration  by 
the  full  Committee  and  working  groups. 
Discuss  organizational  and  personnel  matters 
related  to  ACNW  members  and  ACNW  staff. 
A  portion  of  this  session  may  be  closed  to 
public  attendance  to  discuss  information  the 
release  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 
pursuant  to  5  U.S.C.  552tKc)(6). 

H.  Miscellaneous — Discuss  miscellaneous 
matters  related  to  the  conduct  of  Committee 
activities  and  organizational  activities  and 
complete  discussion  of  matters  and  specific 
issues  that  were  not  completed  during 
previous  meetings,  as  time  and  availability  of 
information  jjermit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on  June  6. 
1988  (53  FR  20699).  In  accordance  with  these 
procedures,  oral  or  written  statements  may  be 
presented  by  members  of  the  public, 
electrofiic  recordings  will  be  permitted  only 
during  those  portions  of  the  meeting  that  are 
open  to  the  public,  and  questions  may  be 
asked  only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring  to 
make  oral  statements  should  notify  the 
ACNW  Executive  Director,  Dr.  John  T. 
Larkins,  as  far  in  advance  as  practicable  so 
that  appropriate  arrangements  can  be  made  to 
allow  the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during  this 
meeting  may  be  limited  to  selected  portions 
of  the  meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the  time  to 


be  set  aside  for  this  piupose  may  be  obtained 
by  contacting  the  ACNW  Executive  Director 
prior  to  the  meeting.  In  view  of  the 
possibility  that  the  schedule  for  ACNW 
meetings  may  be  adjusted  by  the  Chairman 
as  necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend  should 
check  with  the  ACNW  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics  to  be 
discussed,  whether  the  meeting  has  been 
canceled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  contacting  the 
ACNW  Executive  Director,  Dr.  John  T. 
Larkins  (telephone  301/415-7360).  between 
7:30  a.m.  and  4:15  p.m.  EST. 

Dated:  Septemtier  30, 1994. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer 
IFR  Doc.  94-24762  Filed  10-5-94;  8:45  am) 
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Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
Atlantic  City  Electric  Company,  (Peach 
Bonom  Atomic  Power  Station,  Unit  2); 
Exemption 

I 

Philadephia  Electric  Company,  et  al. 
(PECo,  the  licensees),  is  the  holder  of 
Facility  Operating  License  No.  DPR-44, 
which  authorizes  operation  of  the  Peach 
Bottom  Atomic  Power  SUtion  (PB.\PS), 
Unit  2.  The  Hcense  provides,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Nuclear  Regulatory  Commission  (the 
Commission)  now  and  hereafter  in 
effect. 

The  PBAPS.  Unit  2,  facility  consists  of 
a  boiling  water  reactor  located  in  York 
County,  Pennsylvania. 

n 

In  its  letter  dated  May  13, 1994,  the 
licensee  requested  an  exemption  from 
the  Conmiission's  regulations.  The 
subject  exemption  is  from  a  requirement 
in  Appendix  J  to  10  CFR  part  50  that  a 
set  of  three  Type  A  tests  (Containment 
Integrated  Leak  Rate  Tests  (OLRTs))  be 
performed,  at  approximately  equal 
intervals,  during  each  10-year  service 
period.  The  exemption  applies  to  the 
second  lO-year  service  period; 
subsequent  service  periods  are  not 
changed. 

The  type  A  test  is  defined  in  10  CFR 
Part  50,  Appendix  J.  Section  II.F.  as 
"tests  intended  to  measure  the  primary 
reactor  containment  overall  integrated 
leakage  rate  (1)  After  the  containment 
has  been  completed  and  is  ready  for 
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operation,  and  (2)  at  periodic  intervals 
thereafter."  The  10-year  service  period 
begins  with  the  inservice  date.  The 
request  for  a  tme-time  exemption  lArould 
allow  an  extension  of  die  second  10- 
year  Type  A  service  period  and  would 
allow  the  perfonnance  of  the  three  Type 
A  tests  in  the  second  ID-year  service 
period  at  intervals  that  are  not 
approximately  equaL  It  does  not  affect 
the  third  10-year  service  period. 

Current  TS  and  10  CFR  Part  50, 
Appendix  J,  would  require  performing  a 
Type  A  test  during  Unit  2's  refueling 
outage  10  sdieduled  for  September  1994 
in  order  to  comply  with  the  requirement 
to  perform  three  T5rpe  A  tests  within  the 
current  10-year  service  period. 
Furthermore,  10  CFR  Part  50,  Appendix 
J.  would  also  require  a  Type  A  test  to 
be  performed  during  the  next  refueling 
outage  (Unit  2  refueling  outage  11 
scheduled  for  September  1996)  in  order 
to  coincide  with  the  end  of  the  current 
10-year  plant  inservice  inspection  (ISl) 
interval.  The  cvurent  10-year  ISI  period 
ends  in  November  1997  and  current  ISI 
inspections  are  scheduled  for  September 
1996.  Therefore,  to  fully  comply  with 
Appendix  J,  the  Ucensee  woiUd  have  to 
perform  CtLRTs  during  the  tenth  and 
eleventh  refueling  outages  for  Unit  2. 

The  licensee  stated  that  the  first  and 
second  CILRTs  of  the  set  of  three  tests 
for  the  second  10-year  service  period  for 
PBAPS  were  conducted  in  February 
1989  and  April  1991.  Thus,  the  first 
CILRT  testing  interval  of  the  second  10- 
year  service  period  was  approximately 
44  months,  and  the  second  CILRT 
testing  interval  was  approximately  27 
months.  The  time  interval  between 
CILRTs  should  be  about  40  months 
based  on  performing  three  such  test^  at 
approximately  equal  intervals  during 
each  10-year  service  period.  The  third  of 
the  second  set  of  three  CILRTs  will  be 
scheduled  for  Refueling  Outage  11 , 
projected  to  start  in  September  1996. 
pending  approval  of  the  exemption 
request.  Issuance  of  this  exemption 
would  allow  the  extension  of  the  second 
10-year  service  period  such  that  the  next 
aiJRT  would  be  performed  during 
Refueling  Outage  11,  approximately  66 
months  after  the  April  1991  CILRT. 

The  licensee  performed  a  review  of 
the  history  of  the  PBAPS  Unit  2  CILRT 
results  to  evaluate  the  risk  of  activity- 
based  and  time-based  degradation.  This 
review  identified  only  one  activity- 
based  component  feilure  detected 
during  past  CILRTs.  The  measured  mass 
point  and  total  time  leakage  rates 
measiired  for  the  Jime  1985  CILRT 
stabilized  at  approximately  0.70%  wt/ 
day,  which  £ailed  to  meet  the  TS  and  10 
CFR  Part  50,  Appendix  J  criterion  of  less 
than  0.375%  wt/day  {a75  La). 
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F  oUowing  the  completion  of  r^airs,  the 
C ILRT  was  repeated  with  an  as-left 
iTakage  of  0.0156%  wt/day.  After  this 
ffilure,  the  licensee  modified  the  plant 
sb  that  a  similar  failure,  in  the  future, 
\f  ould  be  detected  by  a  local  leak  rate 
test  (LLRT). 

The  Type  B  and  C  test  (i.e.,  LLRT3 
program  provides  assvirance  that 
ct^ntainment  integrity  has  been 
maintained.  LLRTs  demonstrate 
operabihty  of  components  and 
penetrations  by  measuring  penetration 
a  ad  valve  leakage.  Additionally,  there 
I  ave  been  no  modifications  made  to  the 
f  lant,  since  the  last  Tjrpe  A  test,  that 
c  ould  adversely  affect  \he  test  results. 
The  hcensee  further  notes  that  the 
I  erformance  of  consecutive  Type  A  tests 
i  \  refueling  outages  2R010  and  2R011  to 
r  leet  the  requirements  of  the  TS  and 
Appendix  J,  would  result  in  additional 
radiation  exposure  to  personnel. 
Herfonning  the  Type  A  test  during  two 
qonsecutive  refiieling  outages  in  order  to 
Oomply  with  the  TS  and  10  CFR  Part  50, 
Appendix  J,  would  result  in  an 
Unnecessary  increased  in  personnel 
mdiation  exposiue  and  increased  cost 
by  increasing  the  length  of  one  of  the 
^ected  rehieling  outages.  Omitting  the 
tfest  will  result  in  additional  dose 
Savings  by  eUminating  contamination 
i  nd  b^  reducing  exposure  from  venting 
i  nd  draining  and  from  setups  and 
1  estorations  of  instrumentation  required 
1 )  perform  the  test.  These  factors  and 
1  le  costs  associated  with  an  additional 
1  est  for  a  24-month  difference  in  interval 
I  re  not  offset  by  the  benefits  of  the 
j  dditional  test 
For  the  reasons  set  forth  above,  the 
JRC  staff  concludes  that  this  deviation 
rom  the  10-year  service  period  ending 
i  ^ugiist  1994  is  not  significant  in  terms 
( if  complying  with  the  safety  or 
cheduling  requirements  of  Section 
[I.D.l.(a)  of  Appendix  J.  Accordingly, 
I  be  staff  finds  that  the  additional  test 
'  vould  not  provide  substantially 
I  lifferent  icicmnation  and  that  the  intent 
I  if  Appendix  J  is  met.  Therefore,  the 
I  ubject  exemption  request  meets  the 
I  pecial  circumstances  of  10  CFR 
>0.12(aK2)(ii).  in  that  the  fourth  Type  A 
est  is  not  necessary  to  achieve  the 
inderlyine  purpose  of  the  rule. 

On  this  basis,  the  NRC  staff  finds  that 
he  licensee  has  demonstrated  that 
ipecial  circumstances  are  present  as 
equired  by  10  CFR  50.12(a)(2).  Further, 
he  sta^  also  finds  that  extending  the 
«rvice  period  will  not  present  an  undue 
isk  to  the  public  health  and  safety, 
iince  tiie  licensee  has  justified  the 
eaktight  integrity  of  the  containment 
lased  on  previous  leakage  test  results, 
he  staff  concludes  that  a  one-time 
xtension  of  the  second  10-year  service 


period  and  a  one-time  implementation 
of  an  extended  test  interval  will  not 
have  a  significant  safety  impact 

m 

Pursuant  to  10  CFR  50.12.  the 

Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
The  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security: 
and  (2)  when  special  circumstances  are 

present.  Special  circumstances  are 

present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  .  .  ." 

Tne  underlying  purpose  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  is  to  provide 
for  periodic  verification  of  the  leak-tight 
integrity  of  the  primary*  reactor 
containment  The  hcensee  has 
demonstrated  that  the  leak  tight 
integrity  of  the  primary  containment  can 
be  assured  the  latest  test  results  and  by 
controlling  the  maintenance  activities 
which  affect  a  primary  containment 
penetration.  The  Type  B  and  C  testing 
will  provide  additional  assurance  of  the 
overall  integrity  of  the  primary 
containment. 

On  this  basis,  the  NRC  staff  finds  that 
the  licensee  has  demonstrated  that 
special  circum^ances  are  present  as 
required  by  10  CFR  50.12(a)(2)(ii).  Since 
the  licensee  has  justified  the  leaktight 
integrity  of  the  containment  based  on 
previous  leakage  test  results,  the  staff 
concludes  that  a  one-time  extension  of 
the  second  10-year  service  period  will 
not  have  a  significant  safety  impact  The 
staff  also  finds  that  extending  the 
interval  between  tests  will  not  present 
an  undue  risk  to  the  public  health  and 
safety. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by 
law  and  will  not  present  an  imdue  risk 
to  the  public  health  and  safety  and  that 
there  are  special  circumstances  present, 
as  specified  in  10  CFR  50.12(aK2),  such 
that  application  of  10  CFR  Part  50, 
A|^)endix ).  Section  m.O.l. (a)  is  not 
necessary  in  order  to  acfaieTe  the 
underlying  purpose  of  this  regulation: 
and  hereby  grants  the  following 
exemption  with  respect  to  the 
requirements  of  10  CFR  Part  50, 
Appendix  J,  Section  in.D.l(a). 


For  the  Peach  Bottom  Atomic  Power 
Station,  Unit  2,  the  second  10-year  Type 
A  service  period  is  extended  such  that 
the  third  periodic  Type  A  test  may  be 
performed  during  the  Unit  2  Refueling 
Outage  11  currently  scheduled  for 
September  1996  and  such  that  the  three 
Type  A  tests  in  the  second  10-year 
service  period  are  performed  at  intervals 
that  are  not  approximately  equal. 

Pursuant  to  10  CFR  51.32,  the 
Conunission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (59  FR  50018). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  30th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects— I/II, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  94-24760  Filed  10-5-94;  8:45  am) 
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[Docket  No.  030-32190;  License  No.  49- 
2735»-01.  EA  94-131] 

Western  Industrial  X-Ray  Inspection 
Company,  Inc.,  Evanston,  Wyoming; 
Order  to  Transfer  Material  (Effective 
Immediately)  and  Order  Revoking 
License 

I 

Western  Industrial  X-Ray  Inspection 
Company,  Inc.  (Licensee  or  WIX)  is  the 
holder  of  Byproduct  Material  License 
No.  49-27356-01  issued  by  the  Nuclear 
Regulatoiy  Commission  (NRC  or 
Conunission)  pursuant  to  10  CFR  Parts 
30  and  34.  The  Ucense  authorizes  the 
Licensee  to  possess  sealed  sources  of 
iridiiun-192  in  various  radiography 
devices  for  use  in  performing  industrial 
radiography  activities.  The  license 
originally  issued  on  August  12, 1991. 
and  due  to  expire  on  August  31  1996, 
was  suspended  by  f^IRC  Order  (EA  93- 
238)  on  Jime  16  1994. 

n 

On  June  16. 1994,  the  NRC  issued  an 
Order  Suspending  License  (Immediately 
Effective)  (Suspension  Order)  and 
Demand  for  Information  to  WIX.  The 
Suspension  Order  was  based  on 
inspections  and  investigations  that  had 
identified  niunerous  violations  of  NRC's 
radiation  safety  requirements,  including 
some  violations  which  were  found  to 
have  recurred  after  being  found  in 
previous  insi>ections  and  several  which 
were  determined  to  have  been 
conunitted  dehberately  by  WIX 
employees  and  by  the  President  and 
Radiation  Safety  Officer  tRSO)  for  WIX, 


Larry  D.  Wicks.  Apparent  violations 
were  described  in  inspection  reports 
030-32190/93-01  and  030-32190/94-01 
issued  on  May  12. 1994.  The  violations 
were  also  described  in  the  Jime  16, 1994 
Suspension  Order.  The  Suspension 
Order  required  WIX  to  suspend  its  use 
of  NRC-regulated  material  and  to  place 
it  in  safe  storage  pending  further  order. 
The  Demand  for  Information  required 
WIX  to  describe  why,  in  fight  of  the 
violations  and  managerial  failures 
discussed  in  the  Suspension  Order.  NRC 
License  No.  49-27356-01  should  not  be 
revoked  and  also  why  an  order  should 
not  be  issued  to  Mr.  Wicks  prohibiting 
him  bom  performing  NRC-licensed 
activities. 

On  June  17  and  June  28. 1994.  letters 
were  submitted  to  the  NRC  on  behalf  of 
WIX  by  its  attorney.  John  C.  Phillips. 
These  letters  provided  WIX's  response 
to  the  violations  and  requested 
relaxation  or  rescission  of  the 
Suspension  Order.  In  response  to  the 
violations.  WIX  admitted  some  of  the 
violations,  denied  some  of  the 
violations,  and  denied  that  Larry  D. 
Wicks  had  ever  dehberately  caused  the 
Licensee  to  be  in  violation  of  NRC 
requirements  or  at  any  time  provided 
materially  false  information  to  the  NRC. 
In  addition,  the  June  28, 1994  leyer 
included  a  Corrective  Measure  Plan  that 
described  various  actions  taken  by  WIX 
to  preclude  a  recurrence  of  the 
violations  that  led  to  the  Suspension 
Order.  Actions  described  in  the 
responses  include  obtaining  more  alarm 
rateipeters,  establishing  a  system  for 
their  system  for  their  issuance  and 
ensuring  the  current  of  their 
calibrations,  designation  of  an  Assistant 
RSO,  and  creation  of  additional  records, 
along  with  statements  assuring  future 
compUance.  The  responses  amoimt  to 
assertions  of  being  in  comphance,  that 
most  of  the  violations  were 
inconsequential  and  the  public  health 
and  safety  had  not  been  jeopardized, 
and  that  future  conduct  will  prevent 
violations.  These  responses  were 
submitted  as  a  basis  for  relaxing  or 
rescinding  the  Suspension  Order  and 
did  not  provide  an  adequate  or  specific 
response  to  the  Demand  for  Information 
which  asked  why  the  hcense  should  not 
be  revoked.  The  NRC  reviewed  the 
information  in  these  letters  to  determine 
whether  WIX  had  provided  sufficient 
justification  for  the  NRC  to  relax  or 
rescind  the  Suspension  Order.  On  July 
19, 1994,  the  NRC  denied  WIX's 
requests  in  writing,  stating,  "Given  the 
nature  of  the  violations  in  this  case,  the 
NRC's  concerns  about  the  integrity  of 
certain  WIX  personnel,  and  the 
licensee's  failure  to  address  adequately 


the  fundamental  problems  identified  in 
the  Order,  e.g.,  our  significant  concerns  » 
regarding  the  capability  or  wrillingness 
of  Mr.  Wicks  and  other  WIX  personnel 
to  ensure  comphance  with  NRC 
requirements,  I  find  the  mere  promise  in 
your  submittals  of  future  compliance 
with  NRC  requirements  insufficient 
assurance  at  this  time  that  WIX 
employees  will  conduct  Ucensed 
activities  in  accordance  with  NRC 
requirements." 

In  its  second  report.  01  concluded 
that  four  WIX  employees,  including  the 
President,  committed  four  deliberate 
violations.  These  violations  have  safety 
significance,  such  as  failure  to  evaluate 
a  potential  overexposure,  preparation  of 
false  reports  concerning  a  potential 
overexposure,  and  failure  to  supervise 
radiography  operations.  The  NRC 
remains  concerned  about  the  deliberate 
violations  caused  by  WIX's  President 
and  RSO,  especially  as  they  pertain  to 
a  possible  overexposure  incident,  and 
his  other  failures  to  properly  direct  the 
conduct  of  licensed  activities  in  a  safe 
maimer.  It  is  this  failure  to  conduct 
Ucensed  activities  in  a  safe  maimer, 
coupled  with  questions  as  to  the 
integrity  of  several  employees,  that 
cause  the  NRC  to  be  concerned  about ' 
public  health  and  safety.  In  its  response. 
WIX  did  not  sufficiently  demonstrate 
that  the  NRC  could  rely  upon  it  to 
ensure  that  the  pubUc  hesdth  ^d  safety 
would  be  protected  if  radioactive 
materials  were  to  be  used  in  the  future 
under  License  No.  49-27356-01. 

ni 

The  acts  and  omissions  of  WIX  s 
President  and  RSO  violated  NRC 
requirements  over  an  extended  period  of 
time.  These  violations  jeopardized  the 
public  health  and  safety  and,  on  that 
basis  alone,  represent  a  very  significant 
regulatory  concern.  These  violations 
demonstrate  that  the  Licensee  and  its 
President  are  not  willing  or  able  to 
comply  with  the  Commission's 
requirements  to  protect  the  public 
health  and  safety.  As  a  result,  I  am  also 
issuing  an  Order  (EA  94-140)  this  date 
to  the  President  and  RSO  of  WIX 
prohibiting  him  from  engaging  in  NRC- 
licensed  activities  (except  as  necessary 
to  store  and  tranfer  material). 

WIX's  license  has  remained 
suspended  since  June  16, 1994.  Several 
radiography  exposure  devices 
containing  sealed  radiation  sources  have 
remained  in  the  Licensee's  possession 
although  the  Licensee  does  not  have 
authorization  to  use  the  material.  Given 
the  seriousness  of  the  violations  that 
occurred,  and  the  NRC's  order  removing 
WIX's  President  and  RSO,  who  is 
responsible  for  this  material,  I  find  that 
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the  public  health,  safety,  and  interest 
require  the  Licensee  to  transfer  all  NRC- 
regulated  material  in  its  possession  and 
that  License  No.  49-273S6-01  be 
revoked.  Furthennore,  in  view  of  the 
natxire  of  the  violations  and  the 
deliberate  misconduct  described  in  both 
the  June  16, 1994  Suspension  Order  (EA 
93-238)  and  the  Order  Prohibiting 
Involvement  in  NRC-licensed  activities 
(EA  94-140)  issued  this  date  to  Mr. 
Wicks,  the  Conunission  does  not  have 
reasonable  assurance  that  the  material 
will  be  safety  stored  and  transferred 
during  the  time  that  it  might  take  to 
litigate  this  Order  and  the  removal 
Order  (EA  94-140).  Therefore,  pursuant 
to  10  CFR  2.202, 1  find  that  the 
significance  of  the  violations  and 
deliberate  misconduct  described  in  the 
June  16, 1994  Suspension  Order  (EA 
93-238)  and  the  Order  (EA  94-140)  to 
Mr.  Wicks  of  this  date,  are  such  that  the 
public  health,  safety,  and  interest 
require  that  the  Order  to  Transfer 
Material  part  of  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81. 
161b.  161c,  161i,  161o,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Parts  30  and  34: 

A.  It  is  hereby  ordered,  effective 
immediately,  that: 

1.  The  licensee  shall  transfer  all  NRC- 
licensed  material  acquired  or  possessed 
under  the  authority  of  License  No.  49- 
27356-01  within  20  days  of  the  date  of 
this  Order,  either  by  returning  the 
material  to  the  manufacturer  or 
transferring  it  to  another  person 
authorized  to  possess  that  material; 

2.  Any  sources  that  have  not  been  leak 
tested  Mrithin  six  months  prior  to  the 
transfer  shall  be  leak  tested  by  a  person 
authorized  to  do  so.  prior  to  transfer  of 
the  source; 

3.  The  Licensee  shall  notify  Ms.  Linda 
Kasuer,  NRC,  Region  IV,  (817)  860- 
8213,  by  telephone  at  least  two  woridng 
days  prior  to  the  date(s)  of  transfer  of 
radioactive  material  so  that  the  NRC, 
may,  if  it  elects,  observe  the  transfer  of 
the  material;  and 

4.  The  licensee  shall,  within  5  days 
after  transfer  of  the  material,  certify  in 
writing  to  the  Regional  Administrator, 
NRC  Region  IV,  that  all  material  has 
been  properly  transferred  and  provide 
the  Regional  Administrator  copies  of 
records  of  transfer  required  by  10  CFR 
30.51. 

5.  The  issuance  of  this  Order  does  not 
otherwise  alter  the  continued 
effectiveness  of  the  Suspension  Order. 
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B.  It  is  further  ordered  that:  Following 
c(  nfirmation  of  the  transfer  of  all  NRC- 
li(  ensed  material  currently  possessed, 
aj  discussed  above,  license  No.  49- 
2!  356-01  is  revoked. 

The  Director.  Office  of  Enforcement, 
m  ly,  in  writing,  at  any  time  prior  to 
fii  lal  agency  action  sustaining  the 
re  rocati(Hi  of  License  No.  49-27356-01, 
re  ax  or  rescind  this  order  on    . 
d(  monstration  by  the  Licensee,  in 
w  iting,  of  good  cause. 

V 

In  accordance  with  10  CFR  2.202,  the 
L  censee  must,  and  any  other  person 
a<  versely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
ay  request  a  hearing  on  this  Order, 
^in  20  days  of  the.date  of  this  Order. 

le  answer  may  consent  to  this 
bder.  Unless  the  answer  consents  to 
lis  Order,  the  answer  shall,  in  writing 
a^d  under  oath  or  affirmation, 
ssecifically  admit  or  deny  each 
allegation  or  charge  made  in  this  order 
aid  set  forth  the  matter  of  fact  and  law 
on  which  the  Licensee  or  other  person 
adversely  affected  relies  and  the  reasons 
ai  to  why  the  Order  should  not  have 
b  en  issued.  Any  answer  or  request  for 
a  learing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Chief,  Docketing 
a  id  Service  Section,  Washington,  D.C. 
2  1555.  Copies  also  shall  be  sent  to  the 
D  rector.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
VVashington,  D.C.  20555,  to  the 
Afssistant  General  Counsel  for  Hearings 
aiid  Enforcement  at  the  same  address,  to 
tl  e  Regional  Administrator,  NRC  Region 
n  ^  611  Ryan  Plaza  Drive,  Suite  400, 
A  rlington,  Texas  76011,  and  to  the 
L  censee  if  the  hearing  request  is  by  a 
p  ;rson  other  than  the  Licensee.  If  a 
p  jrson  other  than  the  Licensee  requests 
a  hearing,  that  person  shall  set  forth 
w  ith  particularity  the  manner  in  which 
h  s  or  her  interest  is  adversely  afliected 
b  r  this  Order  and  shall  address  the 
c  iteria  set  forth  in  10  CFR  2.714(d). 
If  a  hearing  is  requested  by  the 
icensee  or  a  person  whose  interest  is 

srsely  affected,  the  Commission  will 
sue  an  Order  designating  the  time  and 
lace  of  any  hearing.  If  a  hearing  is  held, 
^e  issue  to  be  considered  at  sudi 
taring  shall  be  whether  this  Order 
s  lould  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
L  icensee,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
tl)  demanding  a  hearing,  at  the  time  the 
a  iswer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  Section  fV.A 
0^  this  Order  on  the  ground  that  portion 
c  '  the  Order,  including  the  need  for 


immediate  effectiveness,  is  not  based  on 
adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  fbr 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
fit>m  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  the  order 
to  transfer  material  set  forth  in  section 
IV.A  of  this  order. 

Dated  at  Rockville.  Maryland  this  27th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 

(FR  Doc.  94-24758  Filed  10-5-94;  8:45  ami 
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PA  94-024] 

Larry  D.  Wicks;  Order  Prohibiting 
Involvement  in  NRC-Ucensed 
Activities  (Effective  Immediately) 


Larry  D.  Wicks  is  the  President  and 
Radiation  Safety  Office  for  Western 
Industrial  X-Ray  Inspection  Company. 
Inc.  (WW),  Evanston,  Wyoming.  WIX 
holds  License  No.  49-27356-01  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  pursuant  to  10      » 
CFR  Parts  30  and  34.  The  license 
authorizes  the  licensee  to  possess  sealed 
sources  of  iridium-192  in  various 
radiography  devices  for  use  in 
performing  industrial  radiography  in 
accordance  %vith  the  conditions  of  the 
license.  The  license  was  suspended  by 
NRC  Order  on  June  16, 1994,  and 
remains  suspended  while  a  hearing 
requested  by  the  licensee  is  pending. 

II 

The  suspension  of  License  No.  49- 
27356-01  was  based  on  the  results  of 
NRC  staff  inspections  and  Office  of 
Investigations  (OI)  investigations  of  WIX 
conducted  in  April  1993  and  in  January 
and  March  1994.  These  inspections  and 
investigations  identified  numerous 
violations  of  NRC's  radiation  safety 
requirements,  includiiig  some  violations 
that  were  foimd  to  have  recurred  after 
being  identified  in  previous  inspections 
and  some  which  were  found  to  have 
been  committed  deliberately  by  Mr. 
Wicks  and  other  employees  of  WIX. 
These  violations  were  described  in 
inspection  reports  030-232190/93-01 
and  030-32190/94-01  issued  on  May 
12, 1993,  and  were  the  subject  of  an 
enforcement  conference  held  April  1. 
1994  in  Arlington,  Texas,  during  which 
Mr.  VVicks  was  given  the  opportunity  to 
provide  additional  information 
concerning  each  violation.  In 


Investigation  Rqwrt  4-03-01 7R.  ismed 
August  2, 1993,  CM  found  three 
deliberate  viokitioiH  and  in  Report  4- 
93-049R,  issued  )aly  8. 1994,  OI  found 
four  deliberate  violatirais. 

Based  on  its  review  of  all  available 
information,  the  NRC  concludes  that 
Mr.  Wicks  violated  the  provisions  of  10 
CFR  30.10  which  prohibits  individuals 
from  d^berately  causing  a  licensee  to 
violate  NRC  requirements  and  from 
deliberately  providing  materially 
incomplete  or  inaccurate  information  to 
the  NRC  OT  to  a  licensee  of  the  NRC. 
Specifically,  as  discussed  below  in  more 
detail,  the  NRC  concludes  that:  (1)  Mr. 
Wicks  deliberately  feiled  to  send  an 
employee's  thermoluminescent 
dosimeter  (TLD)  in  for  immediate 
processing  after  he  learned  of  a 
radiography  incident  that  occurred  on 
July  31, 1993,  a  violation  of  10  CFR 
34.33(d):  (2)  Mr.  Wicks  deliberately 
failed  to  perform  an  evaluation  of  the 
same  employee's  radiation  exposiue 
after  becoming  aware  of  the  incident,  a 
violation  of  10  CFR  20.201;  (3)  Mr. 
Wicks  dehberately  provided  inaccurate 
information  to  NRC  investigators  about 
the  July  31, 1993,  incident  and  his 
follow-up  to  the  incident,  a  violation  of 
10  CFR  30.10;  and  (4)  During  March, 
April,  and  July  of  1993  and  January 
1994,  Mr. Wicks  deliberately  failed  to 
ensure  that  cahbrated  alarm  ratemeters 
were  provided  and  used  by  WIX 
radiography  personnel,  a  violation  of  10 
CFR  34.33(f)(4). 

The  first  three  violations  above  are 
directly  related  to  the  July  3 1 , 1 993 , 
radiography  incident.  That  incident, 
which  was  reported  to  Mr.  Wicks  on  the 
date  it  occurred,  by  the  two  WIX 
employees  who  were  involved  in  it. 
involved  a  radiation  soiuce  in  a 
radiographic  exposure  device  not  being 
properly  returned  to  its  shielded 
position  before  the  device  was  moved 
by  one  of  the  employees.  This  resulted 
in  the  self-reading  pocket  dosimeter  of 
one  of  the  employees,  a  radiographer's 
assistant,  going  off-scale,  indicating  that 
the  radiographer's  assistant  receivwl  a 
radiation  exposure  beyond  the  range  of 
the  pocket  dosimeter.  >  When  the  pocket 
dosimeter  of  someone  engaged  in 
radiography  is  discharged  beyond  its 
normal  range,  NRC  regulations  in  10 
CFR  Parts  34  and  20,  respectively, 
require:  (1)  That  the  licensee  send  the 
individual's  TLD  in  for  immediate 
processing  to  determine  the  individual's 
radiation  exposure;  and  (2)  that  the 
licensee  perform  evaluations  as 


>  Later  raenactmnti  of  tiM  inddent  racultad  In  ui 
estimate  that  the  wdWtgriphw'a  anistaiit  racaivad  S 
rems,  and  exposura  in  axceaa  of  the  NRC 
occupational  quarferly  Ijnrit  of  3  nw*  in  cfliBct  at 
the  time  of  the  Incident. 


necessary,  whether  or  not  a  TLD  reading 
is  available,  to  datcraaiiie  the 
individual's  radiatioo  exposure  and  to 
ensure  compliance  with  NRC  exposure 
limits.  In  this  case,  the  NRC  concludes 
that  Mr.  Wicks  deliberately  did  neither 
and  that  he  has  not  been  tnrthful  in 
providing  infonnation  about  this 
incident  to  NRC  personnel  and  others. 

When  the  NRCbegan  its  investigation 
of  this  incident  in  January  1994,  Mr. 
Wicks  had  no  record  of  the 
radiographer's  assistant's  exposure  for 
the  day  or  month  in  question.  Mr.  Wicks 
stated  during  the  investigation  and  at 
the  enforcement  conference  that  after 
learning  of  the  incident  he  sent  all  TLDs 
worn  by  company  personnel  during  the 
month  of  July  1993  in  one  package  to 
Landauer,  Inc.,  the  company  that 
processes  TLDs  for  WDC,  and  that  he 
included  a  note  requesting  immediate 
processing  of  the  TLD  worn  by  the 
radiographer's  assistant.  However,  a 
representative  of  Landauer,  Inc.,  stated 
to  NRC  personnel  that  while  it  had 
received  TLDs  bom  WIX  for  other 
employees  for  the  month  of  July  1993, 
it  had  no  record  of  receiving  a  TLD  for 
the  radiographer's  assistant  for  that 
mtmth  and  no  record  of  receiving  a 
request  from  Mr.  Wicks  for  expedited 
processing  of  any  TLDs  sent  in  for  that 
month.  In  fact,  exposure  records  for  the 
month  of  July  1993  and  quarterly 
records  for  the  months  of  July- 
September  1993  which  were  mailed  by 
Landauer  to  WDC  and  retained  by  WIX 
contain  no  information  regarding  the 
radiographer's  assistant's  exposure  for 
the  month  of  July  1993  (her  exposure 
records  for  all  other  months  are 
available). 2 

Mr.  Wicks  told  NRC  investigators  that 
he  had  never  provided  an  exposure 
estimate  to  the  rediographer's  assistant 
because  he  had  none  to  give  her,  i.e.,  he 
did  not  have  a  report  &t)m  Landuer. 
However,  this  is  inconsistent  with 
statements  by:  (1)  The  radiographer's 
assistant — that  she  persisted  in  trying  to 
obtain  from  Mr.  Vfidka  the  exposure  for 
the  month  of  July  and  that  Mr.  Wicks 
eventually— about  three  weeks  after  the 
incident— told  her  she  had  received  350 
millirem,  (2)  the  radiographer  involved 
in  the  incident  that  Mr.  Wicks  had 
informed  him  that  "everything  waS  OK" 
and  that  the  radiographer's  assistant  had 
received  600  milHrem  for  the  quarter, 
and  (3)  the  assistant's  husband,  also  a 
WIX  employee,  that  Mr.  Wicks  had 
called  his  wife  two  to  three  weeks  after 
the  incident  and  had  given  her  a 
number  "\drich  was  lower  and  we  were 
happy." 


Mr.  Wicks  ccmtended  daring  the 
enforcement  cooferanoe  that  he  had 
been  misled  by  the  nnployees  involved 
in  the  incident  into  believing  Aat  the 
incident  was  not  serious.  While  both 
employees  admit  to  providing  Mr. 
Wicks  false  accounts  of  the  incident  in 
an  attempt  to  cover  up  their  own 
mistakes,  the  radiographer's  assistant 
and  hOT  husband  both  told  NRC 
investigaton  that  Mr.  Wicks  was 
informed  when  the  reports  were  turned 
in  on  July  31, 1993,  that  the  reports 
were  false  and  that  Mr.  Wicks  was  told 
that  the  radiographer  involved  in  the 
incident  had  been  asleep  in  the  truck 
instead  of  supervising  the  radiographers 
assistant  (as  required  by  NRC 
regulations).  Mr.  Wicks  denied  having 
been  told  that  the  reports  were  false. 

Mr.  Wicks  also  told  NRC  personnel 
during  the  enforcement  conference  that 
he  did  not  realize  that  Landauer  had  not 
provided  him  a  July  1993  exposure 
record  for  the  radiographer's  assistant 
and  had  not  called  Landauer  until  the 
NRC  began  its  investigation  in  January 
1994.  The  only  explanation  Mr.  VVicks 
has  offered  for  not  pursuing  the 
question  of  the  radiographer's  assistant's 
July  1993  exposure  is  that  he  was  very 
busy.  However,  the  following  events 
raise  significant  questions  alwut  Mr. 
Wicks'  credibility: 

1.  In  August  1993,  Mr.  Wicks  received 
Landauer's  report  for  the  month  of  July 
1993  which,  as  indicated  earlier, 
contained  no  monthly  exposure  record 
for  the  radiographer's  assistant.  Despite, 
according  to  Mr.  Wicks,  having 
requested  immediate  processing  of  the 
assistant's  badge  from  Landauer,  Mr. 
Wicks  told  the  NRC  investigator  that  he 
didn't  read  the  monthly  report. 

2.  Mr.  Wicks  stated  at  the  enforcement 
conference  that  he  placed  the  assistant 
on  limited  duty  as  soon  as  he  was 
informed  of  the  incident  pending  the 
receipt  of  a  report  from  Landauer  and 
that  she  was  limited  to  working  in  the 
darkroom  and  "completely  away  from 
any  shooting  area"  from  July  31, 1993, 
until  she  left  WIX  toward  tl»  end  of 
September  1993.3  Mr.  Wicks  stated  that 
having  an  employee  in  a  restricted 
status  for  nearly  two  months  did  not 
remind  him  of  the  fact  that  he  had  never 
received  a  response  to  his  request  for 
immediate  processing  of  her  July  1993 
TLD. 

3.  On  October  1, 1993,  Mr.  Wicks 
provided  a  summary  of  the 
radiographer's  assistant's  radiation 


*  Mr.  Wicks  ciaima  that  be  was  unaware  of  this 
fact  until  the  NKC  qMationed  btei  is  |amiary  1994. 


>  The  NRC  notaa  that  the  ladtograpber's  assistant 
disputes  Mr.  yficka'  account,  stating  thai  she  wm 
permitted  to  resume  work  involving  exposora  to 
radiation  about  three  waaks  aitar  the  iacidaoi  wlwn 
Mr.  Wicks  called  her  and  told  her  that  her  expoiurv 
was  350  millirems. 
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exposiue  history,  including  the  period 
in  question  (July  1993),  to  her  new 
employer,  and  NRC  licensee.  In  doing 
so,  Mr.  Wicks  relied  not  on  Landauer 
records,  even  though  records  were 
available  for  all  months  but  July  and 
September  1993,  but  by  adding  up  daily 
dosimeter  records,  which  were  blank  for 
July  31, 1993.  Despite  making  these 
calculations  for  the  radiographer's 
assistant,  Mr.  Wicks  stated  at  the 
enforcement  conference  that  he  was  not 
reminded  of  the  feet  that  he  had  never 
received  a  response  to  his  request  for 
immediate  processing  of  her  July  1993 
TLD. 

4.  Later  in  October  1993,  Mr.  Wicks 
responded  to  a  request  from  the  NRC  for 
the  radiation  exposure  reports  of 
terminated  employees,  as  required  by  10 
CFR  20.408(b)  In  responding  to  this 
request,  Mr.  Wicks  cQd  not  provide  a 
report  for  the  radiographer's  assistant 
despite  having  provided  one  for  her 
husband,  whose  termination  date 
occurred  five  days  after  hers.  Mr.  Wicks 
had  not  provided  the  NRC  a  termination 
report  for  the  radiographer's  assistant 
when  the  NRC  began  its  investigation  in 
January  1994. 

Moreover,  Mr.  Wicks  is  an 
experienced  radiographer  and  has  been 
trained  on  the  significance  of 
overexposures.  Considering  that  this 
appears  to  be  the  first  time  that  his  firm 
had  the  potential  for  an  overexposure 
warranting  immediate  processing  of  the 
assistant's  badge  and  assimiing  that  the 
badge  was  sent  as  he  states,  them  it  is 
not  credible  that  he  would  not  have 
followed  up  on  it.  The  NRC  also  does 
not  consider  credible  Mr.  Wicks' 
statement  that  he  sent  the  TLD  in  for 
processing.  According  to  Landauer,  the 
incidence  of  TLDs  being  lost  in  delivery 
is  very  small.  In  this  case,  the  loss  of  the 
radiographer's  assistant's  TLD  in  the 
mail  is  not  an  issue  because  Mr.  Wicks 
has  indicated  on  a  number  of  occasions 
that  he  packaged  all  WIX  TLDs  together 
for  shipment  to  Landauer  and  Landauer 
received  the  package.  Landauer 
representatives  have  informed  the  NRC 
staff  that  all  TLDs  are  electronically 
scanned  upon  receipt,  and  the  Landauer 
employs  the  use  of  a  data  base  to  verify 
that  TLDs  which  are  scanned  after 
processing  match  those  which  are 
scanned  upon  receipt.  The  process  is 
designed  to  alert  Landauer  to  situations 
in  which  a  TLD  is  lost  during 
processing.  Landauer's  automated 
reporting  system  includes  controls  to 
flag  and  TLD  number  which  was  canned 
upon  receipt  and  was  not  scanned  again 
after  processing.  Lost  TLDs  are  noted  on 
dosimetry  reports  provided  to  Landauer 
customers. 


UMI 
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Based  on  its  review  of  the  evidence 
>athered  during  its  investigation,  as  well 
IS  the  information  obtained  during  the 
mforcement  conference,  the  NRC 
:oncludes  that  Mr.  Wicks  did  not  send 
he  radiographer's  assistant's  TLD  in  for 
)rocessing;  that  Mr.  Wicks  deliberately 
ailed  to  conduct  an  evaluation  of  this 
ndividual's  radiation  exposure  from  the 
nddent;  and  that  Mr.  Wicks 
ieliberately  provided  false  information 
egarding  the  incident  to  the  NRC  and 
als&  information  regarding  the 
ndividual's  radiation  exposure  history 
o  another  licensee  of  the  NRC. 

In  addition,  with  regard  to  the  NRC's 
equirement  that  all  radiography 
)ersonnel  be  equipped  with  alarm 
atemeters  that  have  been  calibrated  at 
)eriods  not  to  exceed  one  year,  the 
^RC's  investigations  found  that  Mr. 
Vicks  repeatedly  failed  to  ensure  that 
his  requirement  was  met.  This  violation 
vas  first  discovered  and  discussed  with 
^r.  Wicks  following  an  inspection  and 
nvestigation  in  April  1993.  When  the 
'JRC  conducted  its  investigation 
)eginning  in  January  1994,  this  same 
violation  was  found  to  have  occurred^in 
uly  1993,  two  months  after  it  was  first 
iiscussed  with  Mr.  Wicks,  and  again  in 
anuary  1994  when  Mr.  Wicks  could  not 
}roduce  current  caUbration  records  for 
ilarm  ratemeters  worn  by  either  of  two 
adiography  personnel  on  January  18, 
1994.  When  questioned  by  NRC 
nvestigators,  Mr.  Wicks  provided 
:onflicting  statements  as  to  whether  he 
lad  even  supplied  ratemeters  to  his 
adiographers  but  he  said  he  understood 
t  was  his  responsibility  to  ensiu«  that 
ilarm  ratemeters  were  calibrated.  GiVen 
he  repetitive  nature  of  this  violation 
ind  Mr.  Wicks'  knowledge  of  this 
■equirement.  the  NRC  concludes  that 
4r.  Wicks  deliberately  caused  licensee 
o  violate  this  requirement. 

II 

Based  on  the  above,  the  NRC  staff 
:oncludes  that  Larry  D.  Wicks, 
'resident  and  Radiation  Safety  Office 
or  WlX,  has  engaged  in  deliberate 
nisconduct  that  has  caused  the 
Jcensee  to  be  in  violation  of  10  CFR 
14.33(d),  34.33(f)(4).  and  20.201.  It 
urther  appears  that  Mr.  Wicks  has 
Ieliberately  provided  to  NRC  personnel 
md  to  another  licensee  of  the  NRC 
nformation  that  he  knew  to  be 
ncomplete  or  inaccurate  in  some 
■espect  material  to  the  NRC,  in  violation 
)f  10  CFR  30.10.  The  NRC  must  be  able 
0  rely  on  the  Licensee  and  its 
jmployees  to  comply  with  NRC 
equirements,  including  the  requirement 
o  provide  information  that  is  complete 
ind  acciirate  in  all  material  respects, 
vlr.  Wicks'  actions  in  causing  the 


Licensee  to  be  in  deUberate  violation  of 
radiation  safety  requirements  and  his 
misrepresentations  to  the  NRC  have 
raised  serious  doubts  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  acoirate  information  to  the  NRC. 
NRC  confidence  in  Mr.  Wicks' 
conducting  NRC-Ucensed  activities 
safely  and  in  compliance  with  NRC 
requirements  is  fi^ther  eroded  by  the 
fact  that  he  was  the  President  of  the 
company  and  the  Radiation  Safety 
Officer  when  he  engaged  in  deliberate 
misconduct.  In  both  of  these  positions, 
particularly  in  his  role  as  the  Radiation 
Safety  Officer,  Mr.  Wicks  is  reUed  upon 
by  the  NRC  to  ensure  that  all  radiation 
safety  requirements  are  met.  Conduct  of 
this  nature  cannot  and  will  not  be 
tolerated  by  the  NRC. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected,  if 
Mr.  Wicks  were  permitted  at  this  time 
to  engage  in  NRC-licensed  activities. 
Therefore,  the  public  health,  safety  and 
interest  require  that  Larry  D.  Wicks  be 
prohibited  from  engaging  in  NRC- 
licensed  activities  (including  any 
supervising,  training,  or  auditing)  for 
either  an  NRC  licensee  or  an  Agreement 
State  licensee  performing  licensed 
activities  in  areas  of  NRC  jurisdiction  in 
accordance  with  10  CFR  150.20  for  a 
period  of  five  (5)  years  fit)m  the  date  of 
this  Order.  Furthermore,  pursuant  to  10 
CFR  2.202, 1  find  that  the  significance  of 
the  violations  and  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202  and  10  CFR  30.10,  IT  IS  HEREBY 
ORDERED,  EFFECTIVE  IMMEDLVTELY, 
THAT: 

1.  Larry  Dale  Wicks  is  prohibited  for 
five  years  from  the  date  of  this  Order 
from  engaging  in  NRC-licensed 
activities,  except  as  provided  in  item  3. 
below.  NRC-licensed  activities  are  those 
activities  that  are  conducted  pursuant  to 
a  specific  or  general  license  issued  by 
the  NRC,  including  but  not  limited  to, 
those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  by  10  CFR  150.20. 

2.  The  first  time  Mr.  Wicks  is 
employed  in  NRC-licensed  activities 
following  the  five-year  prohibition,  he 
shall  notify  the  Director,  Office  of 


Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C  20555 
and  the  Regional  Administrator,  NRC 
Region  IV,  at  least  five  days  priw  to  the 
performance  of  licensed  activities  (as 
described  in  1  above).  The  notice  shall 
include  the  name,  address,  and 
telephone  number  of  the  NRC  or 
Agreement  State  licensee  and  the 
location  where  the  licensed  activities 
will  be  performed.  The  notice  shall  be 
accompanied  by  a  statement  that  Mr. 
Wicks  is  committed  to  compliance  with 
regulatory  requirements  and  the  basis 
why  the  Commission  should  have 
confidence  that  he  will  now  comply 
with  applicable  NRC  requirements. 

3.  Mr.  Wicks  is  permitted  to  conduct 
licensed  activities  only  as  necessary  to 
maintain  ficensed  material  in  the 
possession  of  Western  Industrial  X-Ray 
Inspection  Company  in  safe  storage  and 
transfer  the  material  to  an  authorized 
recipient. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Wicks  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
Wicks  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  shall  set  forth 
the  matters  of  fact  and  law  on  which  Mr. 
Wicks  or  other  person  adversely  affected 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enfafrcement  at  the  same 
address,  to  the  Regianal  Administrator. 
NRC  Region  IV,  611  Ryan  Plaza  Drive. 
Suite  400.  Arlington,  Texas  76011,  and 
to  Mr.  Wicks  if  the  answer  or  bearing 
request  is  by  a  person  other  than  Mr. 
Wicks.  If  a  person  other  than  Mr.  Wicks 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  or  her  interest  is  adversely 
affected  by  this  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 
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If  a  hearing  is  requested  by  Mr.  Wicks 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(cK2)(i),  Mr. 
Wicks,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  AN 
ANSWER  OR  A  REQUEST  FOR 
HEARING  SHALL  NOT  STAY  THE 
IMMEDIATE  EFFECmVENESS  OF  THIS 
ORDER. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  ThoDpsoa.  Jr., 
Depu  ty  Executive  Director  for  Nudear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

[PR  Doc  94-24781  Filed  10-5-94:  8:45  am] 
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PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  meeting. 


SOKWIARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thxu-sday, 
October  27, 1994,  and  Friday,  October 
28,  1994  at  the  Embassy  Suites 
Downtown  Hotel,  1250  22nd  Street  NW, 
Washington,  DC,  in  the  Consulate 
Room.  "The  meetings  are  tentatively 
scheduled  to  begin  at  9:00  a.m.  each 
day.  Among  the  topics  to  be  discussed 
are  integration  of  medical  practice 
within  and  across  providers,  selection  of 
essential  conuniuiity  providers  by 
health  plans,  relationships  between 
health  plans  and  providers,  practice 
guidehnes,  AAPCC  payment  patterns, 
issues  in  extending  the  Federal 
Employees  Health  BenefiU  Program 
(FEHBP)  to  a  broader  population,  and 
preliminary  results  from  a  survey  oiy 
arrangements  between  managed  care 


plans  and  physicians,  and  plans'  quality 
assurance  systems.  Several  other  topics 
may  be  added  to  the  final  agenda,  which 
will  be  available  on  October  21, 1994. 
ADDRESSES:  Please  note  that  the 
Commission  has  a  new  address:  2120  L 
Street,  N.W./Suite  200/  Washington, 
D.C.  20037.  The  telephone  nujfnber  is 
the  same:  202/653-7220. 
FOR  FURTHER  MFORMATKM  COKTACT: 
Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey,  Executive 
Assistant,  at  202/653-7220. 
SUPPt.EMENTARY  INFORMATIOH:  Agendas 
for  the  meeting  will  be  available  on 
Friday,  October  21, 1994  and  will  be 
mailed  out  at  that  time.  To  receive  an 
agenda,  please  direct  all  requests  to  the 
receptionist  at  202/653-7200. 
Paul  B.  Ginsburg, 
Executive  Director. 

ira  Doc.  94-24804  Filed  10-5-94;  8  45  anil 
BILUNQ  CODE  6a20-SE-M 


Commission  Public  Hearing 

AGENCY:  Physician  Payment  Review 
Commission. 

ACTION:  Topics  for  Commission  Public 
Hearing. 


SUMMARY:  The  Commission  will  hold  a 
public  hearing  on  Monday,  November 
21,  1994,  at  the  Washington  Marriott, 
1221  22nd  Street  NW.,  Washington,  DC 
in  the  Dupont  Room.  Groups  may 
request  to  testify  on  the  following  topics 
from  the  Commission's  work  plan: 

Health  System  Issues 

The  Emerging  Market  for  Health 
Services 

Work  on  those  topics  will  include 
documenting  changes  in  the  way  that 
health  care  is  organized,  financed,  and 
delivered;  drawing  out  the  implications 
of  these  changes;  identifying  jrolicy 
options  to  facihtate  desirable  changes 
and  to  address  problems;  and  assessing 
the  likely  effects  of  those  options. 

•  Relationships  between  purchasers 
(employers;  alUances)  and  health  plans 

•  Relationships  between  health  plans 
and  providers: 

— Section  and  retention  of  providers  by 

health  plans 
— Mechanisms  through  which  plans  pay 

physicians 

•  Relationships  among  providers: 
—Integration  of  medical  practice  within 

and  across  providers 
—Network  development  in  rural  areas 
— Antitrust  issues  for  provider-directed 

plans 

•  Implications  for  consumers 

•  Implications  for  academic  medical 
centers 
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•  Role  of  state  regulatory  policies 

•  Efforts  to  ensure  quality: 

— State  quality  assurance  requirements 
— Managed  care  plans'  internal  quality 
assurance  systems 

•  Disclosure  of  health  plan 
information: 

— Quality  (report  cards:  how  plans  and 
consiuners  use  quaUty  information) 

— Financial  arrangements  between  plans 
and  physicians 

•  Implications  for  Medicare  and 
Medicaid: 

— ^Potential  for  access  problems 
— Potential  for  adoption  of  private 
sector  iimovations  , 

Structure  of  Insurance  Markets  and 
Potential  Reforms 

•  Interrelationships  between 
insurance  rules,  community  rating,  and 
risk  adjustment;  principles  underlying 
insiuance  reform  in  the  absence  of 
universal  coverage 

•  Issues  in  opening  FEHBP  to  a 
broader  population 

•  Monitoring  state-level  reforms 

Technology  Assessment  and  Coverage 
Decisions 

•  Consideration  of  costs  in 
technology  assessment  and  coverage 
decisions 

Outcomes  Research  and  Practice 
Guidelines 

•  Update  on  development  and  use  of 
practice  guidelines 

•  Analysis  of  issues  related  to    . 
research  design  for  outcomes  and 
effectiveness  studies 

Workforce 

•  Follow  up  on  graduate  medicak 
education  reform  proposals 

Improving  Access  for  the  Poor 

•  Successful  models  for  delivering 
care  to  urban  undeserved  populations 

•  Development  of  options  for 
addressing  nonfinancial  barriers  to  care 

Expenditures  in  Medicare  and  the 
Private  Sector 

•  Analysis  of  trends 

•  Changes  in  practice  patterns 

•  Causes  for  slowdown  in  spending 
growth 

Medicare 

Medicare  Cuts 

•  Analysis  of  options 

•  ImpUcations  tor  access 

•  Comments  on  the  President's 
budget 

Medicare  Fee  Schedule 

•  Five  year  review  of  relative  work 
values 


f  Impact  of  Medicare  reforms  on 
plysidans  and  beneficiaries  (preview  of 
work  on  access  and  financial  Uability 
poesented  in  1995  annual  report) 

j*  Effects  of  changes  in  Medicare 
rnative  values,  GPCIs,  conversion  factor 
^dates,  and  other  fee  schedule  changes 
on  the  pattern  of  payment 
Volume  Performance  Standards 

]•  Preparation  of  report  on  trends  in 
tv  sdicare  expenditures  and 
n  x>minendati6ns  on  setting  Volume 
P(  rformance  Standards  and  updating 
th  s  Medicare  Fee  Schedule  conversion 
fa  :tors 

B  neficiary  Access 

•  Preparation  of  annual  report  on 

a  oess  drawing  on  analyses  of  Medicare 
c  dms  data,  the  Current  Beneficiary 
S  irvey,  the  National  Ambulatory 
hi  edical  Care  Survey,  and  Commission 
SI  rveys  on  beneficiary  complaints. 

•  Preparation  on  annual  report  on 
b  neficiary  financial  liability 

/  fsource-based  Practice  Expense 

•  Analysis  of  upcoming  results  from 

V  ZFA  microcosting  study 

A  aking  Medicare  User  Friendly 

•  Identification  of  key  beneficiary 

c(  ncems  and  update  of  HCFA  efforts  to 
It  duce  complexity  and  to  facilitate 
n  view  and  processing  of  claims 

^,  edicare  Risk  Contracting 

•  Options  for  improving  the  AAPCC 
ai  id  alternative  payment  arrangements 

A  edicare  and  Other  Payers 

•  Use  of  Medicare  relative  value  scale 
fa  '  Medicaid,  private  insurers,  and 

a  ganized  health  plans 

A  edicaid 

F  )hcy  Issues  Siurounding  Section  1115 

V  aivers 

Please  contact  Annette  Hennessey  or 
I  luren  LeRoy  at  202-653-7220  no  later 
t  an  Friday,  October  7, 1994  if  your 
g  oup  wishes  to  testify  at  the  hearing, 
(ioups  will  be  notified  by  Tuesday, 
October  1 1  wtiether  or  not  they  were 
c  losen  to  present  testimony.  If  an 
a  -ganization  is  not  selected  to  testify,  it 
n  ay  submit  written  testimony  for  the 
h  Baring  record. 

Two  hujidred  (200)  copies  of  your 

0  rganization's  testimony  or  written 
s  atement  (including  a  one-page 

s  unmary  of  the  most  important  points 
i  I  the  testimony)  must  be  submitted  to 
t  le  Commission's  office  no  later  than  5 

1  .m.  on  Tuesday,  November  8, 1994. 

(  roups  submitting  testimony  later  than 
S  p.m.  on  November  8, 1994,  will  not  be 
flowed  to  testify  at  the  hearing;    " 
testimony  or  written  statements 


received  after  the  deadline  will  not  be 
included  in  the  hearing  record. 
ADDRESSES:  Please  note  that  the 
Commission  has  a  new  address:  2120  L 
Street,  NW.,  Suite  200,  Washington,  DC 
20037.  The  telephone  number  is  the 
same:  202/653-7220. 
FORTURTHER  INFORMATtON  CONTRACT: 
Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey,  Executive 
Assistant,  at  202/653-7220. 
SUPPLEMENTARY  INFORMATION:  Agendas 
for  the  hearing  will  be  available  on 
Friday,  November  4, 1994  and  will  be 
mailed  out  at  that  time.  To  receive  an 
agenda,  please  direct  all  requests  to  the 
receptionist  at  202/653-7220. 
Paul  B.  Ginsburg, 
Exectuvie  Director. 

[FR  Doc.  94-24803  Filed  10-5-94;  8:45  am] 
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RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Properly  Availability;  Fox  Meadow, 
Nassau  County,  NY 

agency:  Resolution  Trust  Corporation. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Fox  Meadow, 
located  in  Nassau  County,  New  York,  is 
affected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  this 
property  may  be  mailed  or  faxed  to  the 
RTC  until  January  4, 1995. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  can  be  obtained  fit>m  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  William 
McGrillies,  Resolution  Trust 
Corporation,  P.O.  Box  1500,  Valley 
Forge,  PA  19482-1500,  (610)  631-3767; 
Fax (610) 650-0603. 
SUPPI.EMENTARY  INFORMATION:  The  Fox 
Meadow  property  is  located  off 
Northern  Boulevard  (Route  25 A),  also 
known  as  the  North  Hempstead 
Turnpike,  in  the  Village  of  Muttontown, 
New  York.  The  site  consists  of 
approximately  155-acres  and  contains 
several  outbuildings,  an  overgrown  golf 
course,  and  a  mansion  built  in  1914  that 
is  eUgible  for  listing  on  the  National 
Register  of  Historic  Places.  The  property 
was  recently  a  golf  club,  also  known  as 
the  Fox  Hill  Golf  and  Country  Club,  and 
has  recreational  value.  The  Fox  Meadow 
property  is  adjacent  to  the  Muttontown 
Preserve  which  is  managed  by  Nassau 


County  Recreation  and  Parks  for 
conservation  and  recreational  piuposes. 
This  property  is  covered  property 
within  the  meaning  of  Section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  P.L.  101-591  (12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  this  property  must  be 
received  on  or  before  January  4, 1995  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 

Those  entities  eUgible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

Notice  of  Serious  Interest 

RE:  (insert  name  of  property] 
Federal  Register  Publication  Date: 


[insert  Federal  Register  publication 
date] 

1.  Entity  name. 

2.  Declaration  of  eligibifity  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990,  P.L.  101-591,  section  10(b)(2),  (12 
U.S.C.  1441a-3(b)(2)),  including,  for 
qualified  organizations,  a  determination 
letter  fitim  the  Untied  States  Internal 
Revenue  Service  regarding  the 
organization's  status  under  section 
501(c)(3)  of  the  U.S.  hiternal  Revenue 
Code  (26  U.S.C  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  of  other  offer  for  all  or  any 
portion  of  the  property  (e.g.,  price, 
method  of  financing,  expected  closing 
date,  etc.). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  (12  U.S.C. 
1441a-3(b)(4)),  as  provided  in  a  clear 
written  description  of  the  purpose(s)  to 
which  the  property  will  be  put  and  the 
location  and  acreage  of  the  area  covered 
by  each  piupose(s)  including  a 
declaration  of  entity  that  it  will  accept 
the  placement,  by  the  RTC,  of  an 
easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its 
notice  of  serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 


List  of  Subjects 

Environmental  protection. 

Dated:  October  3, 1994. 

Resolution  Trust  Corporation. 
William  J.  Tricarico. 
Assistant  Secretary. 

[FR  Doc.  94-24742  Filed  10-5-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34763;  File  No.  SR-Amex- 
94-35] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.  Relating  to 
Amendments  to  Rule  179  Regarding 
Automatic  Cancellation  of  Open 
Orders  in  Expiring  Equity  Securities 

September  30, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  September  6, 1994, 
the  American  Stock  Exdiange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  ni  below,  which  Items  have  tieen 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi^m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  amend  Rule 
179  to  expand  the  categories  of  expiring 
equity  securities  as  to  which  op>en 
orders  are  automatically  cancelled  prior 
to  commencing  "next  day"  and  "cash" 
trading.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piupose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  tielow. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

l.Pxupose 

Amex  Rule  179  provides  time  frames 
during  which  orders  in  expiring  rights 
and  warrants  must  be  for  "next  day" 
delivery  or  for  "cash"  settlement,  rather 
than  for  "regular  way"  five-day 
deUvery.  The  rule  was  amended  last 
year  to  provide  (at  the  automatic 
cancellation  of  open  "regular  way"  and 
"next  day"  orders  in  expiring  rights  and 
warrants  prior  to  commencing  "next 
day"  and  "cash"  trading  in  those 
securities.'  The  normal  ticker  notice 
provided  by  the  Exchange  with  respect 
to  expiring  rights  and  warrants  provides 
ample  notice  to  members  and  member 
organizations  regarding  such 
cancellations,  thereby  given  them  the 
opportunity  to  replace  their  cancelled 
orders  if  they  wi^  to  do  so.  Substituted 
"next  day"  and  "cash"  orders  are 
treated  as  new  orders  and  are  not 
entitled  to  retain  the  priority  on  the 
specialist's  book  of  the  cancelled 
"regular  way"  order.  This  amendment 
has  resulted  in  a  significant  reduction  in 
"DKs"  2  and  has  fadfitated  accurate 
clearance  and  settlement  in  these 
securities. 

The  Exchange  is  now  proposing  that 
Rule  179  be  further  amended  to  expand 
the  categories  of  expiring  securities  as  to 
which  open  orders  are  automatically 
cancelled  prior  to  commencing  "next 
day"  and  "cash"  trading  to  include  any 
expiring  equity  seciuity.'  The 
amendment  would  be  applicable,  for 
example,  to  preferred  stock,*  Contingent 
Value  Rights,  Stock  hidex  Return 
Securities,  Equity  Linked  Securities 
("ELKS"),  Yield  Enhanced  Equitv 
Linked  Debt  Securities  ("YEELDS")  and 
other  similar  securities.  These  securities 


>  See  Securities  Exchange  Act  Release  No.  32320 
(May  17.  1993),  S8  FR  30078  (N4«y  25.  1993) 
(approving  File  No.  SR-Ainex-92-31). 

'  A  "DK"  is  an  uncompared  securities 
transaction.  For  further  discussion  of  Amex 
procedures  regarding  resolution  of  DKs,  s«*  ,\mex 
Rule  731. 

^  The  Amex  has  clarified  that  the  proposed  rule 
change  would  apply  to  expiring  securities  that  are 
not  options  and  that  are  subject  to  the  trading  rules 
for  equity  securities,  as  opposed  to  debt  securities. 
Telephone  conversation  between  Stuart  Diamond. 
Director.  Rulings  Department,  Amex,  and  Linda 
Tarr.  Special  Counsel.  Amex,  and  Beth  Stekler, 
Attorney.  Division  of  Market  Regulation.  SEC.  on 
September  27. 1994. 

*Tlie  Amex  proposal  would  provide  for 
automatic  cancellation  of  open  orders  in 
redeemable  preferred  stock.  Telephone 
conversation  between  Stuart  Diamond,  Director, 
Rulings  Department,  Amex,  and  Linda  Tarr,  Special 
Counsel,  Amex,  and  Beth  Stekler,  Attorney. 
Division  of  Market  Regulation.  SEC,  on  Septembpr 
27, 1994. 
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would  gBBcnlly  change  to  "next  day" 
delivery  and  "cash"  in  accardance  wi& 
the  time  frames  applicable  to  ri^ts. 
Thus,  during  the  five  business  da)rs 
preceding  the  final  day  for  trading  in 
such  secxmty,  every  order  therein 
entered  on  a  spedidist's  book  must  be 
for  "next  day"  delivery,  and,  on  final 
day  for  trading  in  such  security,  every 
order  therein  entered  on  the  specialist's 
book  must  be  for  "cash."  However, 
when  appropriate,  the  Exchange  may 
establish  different  time  fi^mes  for    ^ 
particular  types  of  expiring  equity 
securities. 

The  extension  of  the  automatic 
cancellation  provisions  of  the  rule  to 
these  securities  can  be  expected  to 
provide  comparable  benefits,  i.e..  a 
reduction  in  "DKs"  and  clearance  and 
settlement  errors. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  Investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  wiU  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Qiange  and  Timing  fbr 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
penod  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  ^prove  the  proposed 
rule  diange,  or 

(B)  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  SoliciUtion  of  Comments 

faiterested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 


ons  making  written  submissifmA 
snould  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Cimmission,  450  FUth  Street,  NW., 
WJashington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  re^>ect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
coimmunications  relating  to  the 
pnDposed  rule  change  between  the 
Commission  and  any  person,  other  than 

e  that  may  be  withheld  from  the 
blic  in  accordance  with  the 
visions  of  5  U.S.C.  652,  will  be 

lable  for  inspection  and  copying  at 
thfi  Commission's  Pubhc  Reference 
S«  ction.  450  Fifth  Street.  NW., 
W  ishington.  DC  20549.  Copies  of  sudi 
fil  ing  will  also  be  available  for 
in  ipection  and  copying  at  the  principal 
of  ice  of  the  Amex.  All  submissions 
sh  ould  refer  to  File  No.  SR-Amex-94- 
3J  and  should  he  submitted  by  October 
23.1994. 

^or  the  Commission,  by  the  Division  of 
M  irket  Regulation,  pursuant  to  delegated 
au  thority. 

M  urgaret  iL  McFarUnd. 
Dt  puty  Secretary. 

[F  I  Doa  94-24792  Filed  10-5-94:  8:45  amj 
Btl  UNG  COOE  a01»-01-M 


[Rblease  No.  34-34761;  File  No.  SR-BSE- 
»^-071 

S  If-ReguJatory  Organizations;  Boston 
SI  ock  Exchange,  Inc.;  Order  Granting 
Approval  to  Propoaad  Rule  Chango 
Relating  to  the  Reporting  of  Certain 
Fl  lancial  and  Other  Information  by 
Bi  oker-Dealers 

S«  pteraber  30,  1994. 

On  May  2, 1994.  the  Boston  Stock 
E:  change.  Inc.  ("BSE"  or  "Exchange"! 
SI  bmitted  to  the  Securities  and 
E;  change  Commission  ("SEC"  or 
"( loramission"),  pursuant  to  section 
1<  (b)(1)  of  the  Securities  Exchange  Act 
oi  1934  ("Act") »  and  Rule  19b-4 
th  ereunder, '  a  proposed  rules  change 
a<  opt  new  section  2(n)  to  chapter  XXII 

0  the  Rules  of  the  Board  of  Governors 

01  the  Exchange.  On  May  12, 1994,  the 
E  change  submitted  to  the  Commission 
A  nendment  No.  1  to  the  proposed  rule 
cl  ange.  ^  On  August  16, 1994.  the 


15U.S.C78*(b)(l)(19n). 

17  CFR  240.19b-4  (1993). 

See  letur  Erom  Karan  AIuim.  AssUtant  Vice 
Pr  »ident,  BSE.  to  S«ndy  Scioto.  Special  Counsel. 
SQC.  dated  May  S.  1994.  Amendment  No.  1 
cofracted  a  tachoical  mistalM  in  the  taxt  of  the  ruto 
su  >mitted  witli  the  original  rule  Bling. 


Exchange  submitted  Amendment  No.  2 
to  the  proposed  rtd*  change.  * 

The  proposed  rule  Change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34556 
(August  19, 1994),  59  FR  44201  (August 
26, 1994).  No  conuBMits  were  received 
on  the  proposal. 

Among  other  matters,  the  rule  being 
adopted  requires  each  broker^deeler  for 
which  the  Exchange  is  the  designated 
examining  authority  ("IXA")  to  provide 
to  theEIxchange  on  a  quarterly  basis  (or 
more  often  as  deemed  appropriate  by 
the  Exchange): 

(a)  A  report  of  all  assets  and  liabilities 
attributable  to  the  broker-dealer  or  held 
by  another  entity  for  the  accotmt  of  the 
broker-dealer. 

(b)  A  description  of  any  outstanding 
litigation  or  contracts  that  may  have  a 
material  financial  impact  on  the  broker- 
dealer,  and 

(c)  A  pro-forma  consolidated  capital 
computation  of  assets  and  Uabilities  of 
any  subsidiary  or  affiliate  for  which  the 
broker-dealer  guarantees,  endorses  or 
assumes  directly  or  indirectly  the 
obligations  or  liabilities. 

In  addition,  the  rule  requires  each 
such  broker-dealer  immediately  to 
notify  the  Exchange  of  any  financial 
matters  that  may  have  a  material  impact 
on  the  firm's  capital  and  or  its  equity 
requirements. 

'The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  including  the  requirements  of 
section  6(b)  of  the  Act.  *  In  i>articular, 
the  Conunission  believes  the  proposal  is 
consistent  with  the  section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public. 

The  Commission  beUeves  that  this 
rule  vdll  protect  investors  and  the 
public  interest  by  providing  the  BSE 
with  an  early  warning  of  potential 
financial  difficulties  at  member  firms  for 
which  it  is  the  IKA  and  by  otherwise 
enhancing  the  BSE's  ability  to  monitor 
the  continued  financial  well  being  of 
such  firms.  Moreover,  the  proposed  rule 
will  help  the  BSE  to  ensure  its  members' 
compliance  with  the  requirements  of  the 
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*  See  letter  (hmt  Kareo  Aluisa,  AasiataiU  Vice 
President.  BSE.  ta  Aju;  Bilbija.  SEC.  dated  August 
10, 1994.  Amendment  No.  2  contained  a  ravisMl 
Exhibit  2,  which  refonnulated  the  proposed  rule 
change. 

» 15  U.S.C.  78f(b)(19ea)- 


Commission's  net  capital  rule.  Rule 
15c3-l  under  the  Act.» 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  '  that  the 
proposed  rule  change  (SR-BSE-94-07) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  • 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-24793  Filed  10-5-94;  8:45  am) 

BNJJNQ  COOE  aoiO-OI-M 

[Release  No.  34-34759;  File  No.  SR-CBOE- 
94-04] 

Self-Aegulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  1  and  2 
to  the  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Listing  Criteria  for 
Certain  Hybrid  Securities. 

September  30, 1994. 
I.  Introduction 

On  February  25, 1994,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")»  and  Rule  19b-4 
thereunder,^  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  establish  specific  listing  criteria  for 
certain  hybrid  securities.  Notice  of  the 
proposal  appeared  in  the  Federal 
Re^er  on  April  7,  1994.3  No  comment 
letters  were  received  on  the  proposed 
rule  change.  The  CBOE  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  September  28, 1994,*  and 
Amendment  No.  2  on  September  29, 
1994.5  Tius  order  approves  the  CBOE 
proposal,  as  amended. 


•r7CFR240.15c3-l  (1993). 

'  15  U.S.C.  78s(b)  (2)  (1986). 

*  17  CFR  200.3O-3(a)  (12)  (1993). 
>15U.S.C78«(b)(l)(1988). 

*  17  CFR  240.19l>-4  (1992). 

>  See  Securities  Exchange  Act  Release  No.  33843 
(March  31. 1994).  59  FR  16666  (April  7. 1994). 

*  In  Amendment  No.  1,  the  CBOE  amends,  in 
several  respects,  the  proposed  listing  criteria  for 
contingent  value  rights,  equity-linked  notes,  and 
paired  securities,  as  described  herein,  to  conform 
the  proposed  rule  language  to  the  listing  criteria  for 
such  products  previously  approved  by  the 
Commission  for  the  New  York  Stock  Exchange,  Inc. 
("NYSE")  and/or  the  American  Stock  Exchange, 
Inc.  ("Aroex").  See  Letter  from  Michael  Meyer. 
Schiff  Hardin  &  Waite,  to  Brad  Ritter,  Senior 
Counsel,  Office  of  Market  Supervision,  Division  of 
Market  Regulation,  Commission,  dated  September 
27, 1994  ("Amendment  No.  1"). 

>In  Amendment  No.  2,  the  CBOE  proposes  to 
require  that  the  Exchange  distribute  a  circular  to  the 
membership  providing  guidance  regarding  member 


n.  Description  of  the  Proposal 

Pursuant  to  CBOE  Rule  31.5.F,  the 
Exchange  may  approve  for  listing 
securities  which  can  not  be  readily 
categorized  under  the  listing  criteria  for 
common  and  preferred  stocks,  bonds, 
debentures,  warrants,  or  unit  investment 
trusts.  The  CBOE  is  now  proposing  to: 
(1)  Amend  Rule  31.5.F  to  decrease  the 
minimum  aggregate  market  value  of 
such  securities  to  $4  milUon;*  (2)  add 
Rule  31.5.H  to  provide  fisting  standards 
for  contingent  value  rights  ("CVRs");  (3) 
add  Rule  31.5.1  to  provide  listing 
standards  for  equity-linked  term  notes 
("ELNs");  and  (4)  add  Rule  31.5.J  to 
provide  listing  standards  for  paired 
securities. 

A.  Contingent  Value  Rights 

CVRs  are  unsecured  obligations 
providing  for  a  possible  cash  payment  at 
maturity  based  on  the  value  of  an  equity 
security  issued  by  an  afiiliate  of  the 
issuer  of  the  CVRs  ("related  security"). 
The  holder  of  a  CVR  would  be  entitled 
to  a  cash  payment  at  maturity  if  the 
market  price  of  the  related  security  is 
lower  than  a  predetermined  target  price. 
If  the  market  price  of  the  related 
security  equals  or  exceeds  the  target 
price,  the  holder  of  the  CVR  would  not 
be  entitled  to  receive  such  a  cash 
payment. 

Onder  proposed  Rule  31.5.H,  a  CVR 
would  be  eligible  for  Usting  by  the 
CBOE  if:  (1)  The  issuer  satisfies  the  net 
worth  and  earnings  requirements  set 
forth  in  Exchange  Rule  31.5.A; '  (2)  the 
issuer  has  assets  in  excess  of  $100 
million;  (3)  there  is  a  minimum  public 
distribution  of  one  milUon  CVRs;  (4) 
there  are  at  least  400  pubUc  holders  of 
the  CVRs;  (5)  the  aggregate  market  value 
of  the  CVRs  is  at  least  $4  million;  and 
(6)  the  CVRs  have  an  original  term  to 
maturity  of  at  least  one  vear." 

Because  CVRs  are  linked  to  another 
security,  the  Exchange  has  proposed 
safeguards  that  are  designed  to  meet  the 
investor  protection  concerns  raised  by 
the  trading  of  CVRs.^  First,  pursuant  to 
CBOE  Rule  30.50(c),  the  Exchange  will 


firm  compliance  responsibilities  (including 
suitability  recommendations  and  account  approval) 
when  handling  transactions  in  contingent  value 
righu.  See  Letter  from  Michael  Meyer,  Schiff  Hardin 
Sr  Waite,  to  Brad  Ritter.  Senior  Counsel.  Office  of 
Market  Supennsion,  Division  of  Market  Regulation, 
Commission,  dated  September  29.  J994 
("Amendment  No.  2"l. 

*  See  Ameftdment  No.  1 ,  supra  note  4. 

'  specifically,  an  issuer  must  have:  (1)  Total 
assets  (including  the  value  of  patents,  copyrights, 
and  trademarks  but  excluding  the  value  of 
goodwill)  less  total  liabilities  of  at  least  $4  million: 
and  (2)  pre-tax  income  of  at  least  $750,000  in  its 
last  fiscal  year,  or  in  two  of  its  last  three  fiscal  years 
and  net  income  of  at  least  S400,000. 

•  See  Amendment  No.  1,  supra  note  4. 
Vd. 


impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  CVRs.  Second, 
consistent  with  CBOE  Rule  30.50(c),  the 
Exchange  will  further  require  that  a 
member  or  member  firm  specifically 
approve  a  customer's  account  for 
trading  CVRs  prior  to,  or  promptly  after, 
the  completion  of  the  transaction.  Third, 
prior  to  the  commencement  of  trading  of 
CVRs,  the  Exchange  will  distribute  a 
circular  to  the  membership  providing 
guidance  regarding  member  firm 
compliance  responsibilities  (including 
suitability  recommendations  and 
account  approval)  when  handUng 
transactions  in  CVRs. 

B.  Equity-Linked  Term  Notes 

The  Exchange  is  also  proposing  to  add 
Rule  31.5.1  to  its  rules  to  establish 
specific  listing  criteria  for  ELNs.'°  ELNs 
are  intermediate-term,  hybrid 
instruments  whose  value  wrill  be  linked 
to  the  performance  of  a  highly- 
capitalized,  actively  traded  common 
stock,  non-convertible  preferred  stock, 
or  sponsored  American  Depositary 
Receipt  ("ADR ')." 

An  issuer  of  ELNs  may  provide  for 
periodic  interest  payments  to  holders, 
whether  based  on  a  fixed  or  floating 
rate. '2  Furthermore,  a  particular 
issuance  of  ELNs  may  also  be  subject  to 
a  "cap"  on  the  maximum  principal 
amount  to  be  repaid  to  holders  upon 


'0  The  CBOE  notes  that  the  Commission  has 
previously  approved  the  listing  of  ELNs  by  the 
NYSE  and  the  Amex.  The  CBOE  state*  that  with 
two  exceptions,  as  discussed  herein,  the  CBOE's 
proposed  standards  are  virtually  identical  to  the 
NYSE's  and  Amex's  listing  standards  for  ELNs.  See 
Securities  Exchange  Ad  Release  Nos.  32343  (Mav 
20. 1993).  58  FR  30633  (May  27,  1933)  (order 
originally  approving  the  listing  of  ELNs  by  the 
Amex);  33328  (December  13,  1993),  58  FR  66041 
(December  17,  1993)  (order  approving  revised 
market  capitalization  and  trading  volume 
requirements  for  the  listing  of  ELNs  by  the  Amex); 
33468  (January  13,  1994),  59  FR  3387  (January  21. 
1994)  (order  originally  approving  the  listing  of 
ELNs  by  the  NYSE);  33841  (March  31, 1994).  59  FR 
16671  (April  7, 1994)  (order  approving  revised 
market  capitalization  and  trading  volume 
requirements  for  the  listing  of  ELNs  by  the  NYSE): 
34545  (August  18.  1994),  59  FR  43877  (August  25. 
1994)  (order  approving  the  listing  of  EU^s  by  the 
NYSE  linked  to  securities  issued  by  non-U.S. 
companies)  ("Exchange  Act  Release  No.  34545"): 
and  34549  (August  18. 1994),  59  FR  43873  (August 
25, 1994)  (order  approving  the  listing  of  ELNs  by 
the  Amex  linked  to  securities  issued  by  non-U.S. 
companies)  ("Exchange  Act  Release  No.  34549") 
(collectively.  "Equity-Linked  Note  Approval 
Orders"). 

"  See  Amendment  No.  1,  supra  note  4. 

"The  Exchange  has  agreed  to  notify  the 
Commission  if  an  issuer  of  ELNs  intends  to  provide 
for  periodic  interest  payments  to  holders  based  on 
a  floating  interest  rate.  Id.  The  Commission,  at  that 
time,  may  require  the  CBOE  to  submit  a  rule  filing 
pursuant  to  section  19(b)  of  the  Act  prior  to 
permitting  the  Exchange  to  list  an  ELN  with  such 
terms. 
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maturity  of  the  ELNs,  and,  additionally, 
may  feature  a  "floor"  on  the  minimum 
principal  amount  to  be  repaid  to  holders 
upon  maturity  of  the  ELNs.  The 
Exchuige  believes  that  the  listing 
flexibitity  available  to  an  issuer  of  ELNs 
will  penoit  the  creation  of  securities 
which  will  ofllw  investors  the 
opportunity  to  more  precisely  focus  on 
a  specific  investment  strategy. 

ELNs  will  conform  to  the  listing 
guidehnes  under  CBOE  Rule  31.5.F. 
which  provide  that:  (1)  Issuers  must 
satisfy  certain  asset/equity 
requirements; ^3  axid  [21  issues  must 
have  (a)  a  *TiiniTniiin  public  distribution 
of  one  million  trading  units;  (b)  a 
minimum  of  400  unit  holders;  and  (c)  an 
aggregate  market  value  of  at  least  $4 
million.**  Several  additional  criteria 
will  a)so  apply  to  the  listing  of  ELNs. 
First,  the  issuer  must  have  a  minimum 
tangible  net  worth  of  $150  million. 
Second,  the  original  issue  price  of  a 
series  of  ELNs,  when  combined  with  all 
of  the  issuer's  other  ELNs  listed  on  a 
national  securities  exchange  or 
othCTwise  publicly  traded  in  the  United 
States,  may  not  be  greater  than  25%  of 
the  issuer's  net  worth  at  the  time  of 
issuance.  Third,  ELNs  will  have  an 
original  term  to  maturity  of  not  less  than 
two  years  and  not  more  than  seven 
years,  except  ELNs  linked  to  a  security 
issued  by  a  non-U.S.  company  " 
(including  a  sponsored  ADR)  must  have 
an  original  terra  to  maturity  of  not  more 
than  three  years.  Additionally,  ELNs 
will  be  treated  as  equity  instruments  for, 
among  other  purposes,  margin, 
requiremraits.*^ 

Although  the  Exchange  does  not 
believe  that  ELNs  will  have  any 
discernible  impact  on  the  trading 
market  for  the  underlying  linked  stock, 
it  nevertheless  proposes  that  each  equity 
security  (including  sponsored  ADRs)  on 
which  the  value  of  the  ELN  is  based 
must  either  have:  (1)  A  market 
capitalization  of  at  least  S3  billion  and 
U.S.  trading  volume  of  at  least  2.5 
million  shares  during  the  one-year 
period  preceding  the  listing  of  the  ELN, 
(2)  a  market  capitalization  of  at  least 
$1.5  billion  and  U.S.  trading  volume  of 
at  least  20  million  shares  during  the 
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one  year  period  (oeceding  the  listing  of 
the  3<N.  M  (3)  a  DBarkat  capitalization 
of  aUeast  $500  million  and  U.S.  trading 
volume  of  at  least  80  million  shares 
during  the  one-year  period  preceding 
the  listing  of  the  ELN.  Moreover,  the 
proposed  rule  change  would  provide  the 
Exc  lange  with  flexibility,  subject  to  the 
con  :urTence  of  the  staff  of  the 
Con  imission,  to  list  an  ELN  linked  to  a 
sea  rity  that  does  not  meet  the  specific 
mai  Let  capitalization  and  volume 
crit  (ria.i'  In  addition  to  the  market 
cap  talization  and  trading  volume 
reqi  drements.  the  underlying  security  to 
wh  ch  an  ELN  is  linked  must  be:  (1) 
Issv  ed  by  a  company  which  is  subject  to 
reporting  requirements  imder  the  Act; 

(2)  isted  on  a  national  securities 

exc  lange  or  traded  through  Nasdaq;  and 

(3)  subject  to  last  sale  reporting 
puBsuant  to  Rule  llAs3-l  of  the  Act.*" 
Fii^ly.  without  the  concurrence  of  the 
staffof  the  Commission,  an  issue  of 
ELMs  linked  to  a  security  issued  by  a 
U.3.  company  may  not  be  linked  to 
more  than  5%  of  the  total  outstanding 
sha  res  of  that  security.  ** 

\  nth  regard  to  ELNs  linked  to 
sec  iirities  issued  by  non-U.S.  companies 
(including  sponsored  ADRs)  subject  to 
reporting  requirements  under  the  Act, 
tha  following  additional  requirements 
ap  ly:  (1)  The  term  of  such  ELNs  shall 
be  imited  to  between  two  and  three 
yei  rs;  (2)  either  (i)  the  Exchange  must 
ha  'e  in  place  a  comprehensive  market 
ini  armation  sharing  agreement  ^o  with 
th«  primary  exchange  on  which  the 
un  ierlying  security  is  primarily  traded 
(in  the  case  of  ADRs,  with  the  primary 
ex  :hange  where  the  security  underl3ang 


UMI 


■-*  Specifically,  iaauen  must  have  assets  in  excess 
of  SlOO  millioo  and  stockholdars'  equity  of  at  laast 
SIO  million.  In  the  case  of  an  issuw  which  does  not 
satisfy  the  aamings  criteria  Mt  forth  In  CBOE  31.S.A 
(see  supra  note  6).  the  Exchange  generally  will 
require  the  issuer  to  have:  (i)  Assets  in  excess  of 
S200  million  and  stockholders'  equity  of  at  least 
SIO  million:  or  (U)  assets  in  excess  of  SlOO  million 
and  stockholders'  equity  of  at  least  S20  millioo. 

■4See  Amandment  No.  1.  supta  not«  4. 

>'Tbe  Exchange  definos  a  non-U.S.  company  as 
any  company  which  was  formed  or  incorporated 
outside  of  the  U.S.  Id. 

"•Id. 


Depending  on  the  proposed  fiacts,  the 
Coi  imission  may  require  the  Exchange  to  submit  a 
rul  i  Cling  to  the  Commission  pursuant  to  section 
19( ))  of  the  Act  to  address  the  regulatory  issues 
rai  cd  by  any  pro[)osed  offering  of  ELNs  that  does 
nol  satisfy  the  market  capitalization  and/or  trading 
vol  jme  requirements  set  forth  above.  In  this 
COI  nection,  the  Commission  notes  that  any 
prt  posal  to  list  an  ELN  linked  to  a  security  writh  a 
mj  :ket  capitalization  of  less  than  $500  million 
wc  Lild  raised  significant  regulatory  concerns  for 
wl  ich  a  section  19(b)  rule  filing  would  be  required. 
' » See  Amendment  No.  t,  supra  note  4. 
"As  with  the  markat  capitalization  and  trading 
vo  ume  requirements,  the  Commission  notes  that 
ba  cd  on  the  proposed  bets,  the  Exchange  may  be 
ret  uired  to  submit  a  rule  Gling  to  the  Commission 
pu  -suant  to  section  19(b)  of  the  Act  to  address 
re|  ulatory  issues  raised  by  any  Exchange  propoeal 
to  ist  an  ELN  related  to  more  than  the  allowable 
pe  centages  of  outstanding  shares  of  tha  undarlyiog 
sa  urity. 

"See  Amendment  No.  1.  supra  note  4.  A 
CO  npnthensive  msket  information  sharing 
ag  eement  would  provide  for  the  exchange  of 
m  rkst  trading  activity,  clearing  activity,  and  the 
id  intity  of  tha  ultimate  purchaser  or  seller  of  the 
sa  ruritias  traded.  See,  e.g.  Securities  Exchange  Act 
Rl  lease  No.  33SS4  (January  31,  1994).  50  FS  5622 
(F  (bruary  7, 1994)  (order  approving  File  No.  SR- 
a  OE-93-3B)  ("ADR  Approval  Order"). 


the  ADR  is  primarily  traded),  or  (ii)  at 
least  50%  of  the  market  for  the 
underljring  security  and  all  related 
securities  2*  for  the  six  months  prior  to 
issuance  must  occur  in  the  U.S.  market 
(as  defined  below);  22  (3)  if  linked  to  an 
ADR,  the  ADR  must  be  sponsored;  ^3  (4) 
there  must  be  a  minimum  of  2,000 
holders  of  the  linked  security;  (5)  the 
ELNs  issuance  may  not  exceed  (i)  2%  of 
the  total  shares  of  the  underlying 
security  outstanding  provided  at  least 
30%  of  the  worldwide  trading  volume 
for  the  security  and  all  related  securities 
for  the  six  months  prior  to  listing 
occurred  in  the  U.S.  market,  (ii)  3%  of 
the  total  shares  of  the  underlying 
security  outstanding  provided  at  least 
50%  of  the  worldwide  trading  volume 
for  the  security  and  all  related  securities 
for  the  six  months  prior  to  Usting 
occurred  in  the  U.S.  market,  or  (iii)  5% 
of  the  total  shares  of  the  underlying 
security  outstanding  provided  at  least 
70%  of  the  worldwide  trading  volume 
for  the  security  and  all  related  securities 
for  the  six  months  prior  to  listing 
occiured  in  the  U.S.  market;  and  (6)  no 
ELN  may  be  Usted  if  the  U.S.  market  for 
the  underlying  security  and  all  related 
securities  accounted  for  less  than  30% 
of  the  worldwide  trading  volume  for  the 
security  and  related  securities  during 
the  prior  six  months,  regardless  of 
whether  the  relevant  comprehensive 
market  information  sharing  agreement  is 
in  place.2'»  With  the  concurrence  of  the 
staff  of  the  Commission,  the  Exchange 
may  determine  to  list  an  ELN  linked  to 
a  security  (including  a  sponsored  ADR) 
issued  by  a  non-U.S.  company  subject  to 
reporting  requirements  imder  the  Act 
that  exceeds  the  above  percentages,  "s 

The  proposal  defines  the  U.S. 
market  26  as  the  U.S.  self-regulatory 
organizations  that  are  members  of  the 
Intermarket  Surveillance  Group 


Federal  IL^rter  /  Vol.  59.  No.  193  /  Thursday.  October  6.  1994  /  Notices  50941 


"  Such  related  securities  include  all  classes  of 
common  stock  issued  by  the  foreign  issuer  and  _ 
AORs  that  overlie  any  of  these  classes  of  common 
stock.  See  Amendment  No.  1,  supra  note  4;  and 
AOR  Approval  Order,  supra  note  20. 

"The  trading  volume  for  any  linked  security 
trading  on  an  exchange  that  is  not  part  of  the  U.S. 
market  will  be  included  in  the  determination  of 
world-wide  trading  volume,  but  not  in  the 
determination  of  U.S.  market  trading  volume.  The 
Exchange  represents  that  rt  shall  use  its  best  efforts 
to  discover  all  markets  (foreign  and  U.S.)  on  which 
the  underlying  security  and  all  related  securities 
trade,  td. 

-'  See  Amendment  No.  1,  supra  note  4. 

'♦Additionally,  without  a  comprehensive  market 
information  sharing  agreement,  an  ELN  may  not  be 
listed  linked  to  a  security  issued  by  a  non-U.S. 
company  (including  a  sponsored  ADR)  if  the  U.S. 
market  for  the  security  and  all  related  securities  for 
the  prior  six  months  was  less  than  50%  of  the 
worldwide  market  for  such  securities.  Id. 

2'  See  supra  note  IB. 

'"See  Amendmeol  No.  I,  supra  note  4:  and  ADK 
Approval  Order,  supra  ante  20. 


("ISG")  27  and  whose  markets  are  linked 
together  by  the  Intermarket  Trading 
System  ("ITS").** 

As  with  CVRs,  because  ELMs  are 
linked  to  another  security,  the  Exchange 
has  proposed  safeguards  that  are 
designed  to  meet  the  investor  protection 
concerns  raised  by  the  trading  of 
ELNs.2»  First,  pursuant  to  CBOE  Rule 
30.S0(c),  the  Exchange  %vill  impose  a 
duty  of  due  diUgence  on  its  members 
and  member  firms  to  learn  the  essential 
facts  relating  to  every  customer  prior  to 
trading  ELNs.  Second,  consistent  with 
CBOE  Rule  30.50(c).  the  Exchange  will 
further  require  that  a  member  or 
member  firm  specifically  approve  a 
customer's  accoimt  for  tradmg  ELNs 
prior  to,  or  promptly  after,  the 
completion  of  the  transaction.  Third, 
prior  to  the  commencement  of  trading  of 
ELNs,  the  Exchange  will  evaluate  the 
nature  and  complexity  of  the  issue  and, 
if  appropriate,  distribute  a  circular  to 
the  membership  providing  guidance 
regarding  member  firm  compliance 
responsibilities  (including  suitability 
recommendations  and  account 


''ISG  was  formed  on  July  14, 19S3  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  July  14. 
1983.  Tha  mo«t  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  origitul 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Sur^-eillance  Group  Agreement.  January  29, 1990. 
The  members  of  the  ISG.  (and  accordingly,  of  the 
U.S.  market)  are:  the  Amex;  the  Boston  Stock 
Excfaanga.  Inc.;  the  CBOE:  tha  Chicago  Stock 
Exchange,  Inc.;  the  Cincinnati  Stock  Exchange,  Inc.: 
the  National  Association  of  Securities  Dealers,  Inc.: 
the  NYSE:  the  Pacific  Stock  Exchange,  Inc.:  and  the 
Philadelphia  Stock  Exchange.  Inc.  Because  of 
potential  opportunities  for  trading  abuses  involving 
stock  index  futures,  stock  options  and  the 
underlying  stock  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
intermarket  trading  abuses,  the  major  stock  index 
futures  exchanges  [e.g.,  the  Chicago  Mercantile 
Exchange  and  the  Chicago  Board  of  Trade)  joined 
the  ISG  as  afiiliate  members  in  1990. 

'■ITS  is  a  communications  system  designed  to 
facilitate  trading  among  competing  markets  by 
providing  each  market  with  order  routing 
cap^ilities  based  on  current  quotation  information. 
The  system  links  the  participant  markets  and 
provides  facilities  and  procedures  for  (1)  The 
display  of  composite  quotation  information  at  each 
participant  market,  so  that  brokers  are  able  to 
detBtmine  readily  tlM  best  bid  and  offer  avaiiabie 
from  any  participant  for  multiple  trading  securities: 
(2J  efficient  touting  of  orders  and  sending 
administratiw  messages  (on  the  functionijig  of  the 
system)  to  all  participating  markets:  (3) 
participatioo,  under  certain  conditions,  by  members 
of  all  participating  nwrkett  in  opening  transactioDS 
in  thoM  MiiKi;  and  (4)  routing  orders  from  a 
participating  market  to  a  participating  market  with 
a  better  pric*. 

'^ See  Amendment  Na  1.  supra  note  4. 


approval)  when  handling  transactions  in 
ELNs.30 

C.  Paired  Securities 

The  Exchange  is  also  proposing  to  add 
Rule  31.5.J  to  its  rules  to  set  forth 
specific  listing  criteria  for  "paired 
securities."  Under  proposed  Rule  31.5.J. 
the  term  "paired  securities"  would  be 
defined  as  securities  which  may  be 
transferred  and  traded  only  in 
combination  with  one  another  as  a 
single  economic  unit  and  for  which  the 
securities  are  printed  back-to-back  on 
the  same  certificate.*^  Under  the 
proposed  rule,  the  issuers  of  the  paired 
securities  would  be  required  to  satisfy, 
on  an  aggregate  basis,  the  size  and 
earnings  criteria  set  forth  in  Exchange 
Rule  31.5.A.«  In  the  event  the  pairing 
agreement  between  the  issuere  of  the 
paired  securities  is  terminated,  the 
issuer  which  initially  met  the  original 
listing  criteria  need  only  satisfy  the 
Exchange's  continued  listing  guidelines 
in  order  to  remain  listed  on  the 
Exchange.  The  other  security,  however, 
which  at  the  time  of  listing  did  not 
qualify  for  listing  under  CBOE  Rule 
3 1.5. A  must,  at  the  time  of  termination, 
meet  both  the  net  worth,  earnings,  and 
distribution  requirements  of  Rule  31. 5.  A 
in  order  to  remain  listed  on  the 
Exchange.  33  j^q  Exchange  has 
represented  that  it  will  only  list  an  issue 
of  paired  securities  as  a  competitive 
response  to  the  listing  of  an  issue  of 
paired  securities  by  another  securities 
exchange  and  where  the  securities  are 
being  paired  for  purposes  other  than  for 
bypassing  the  Exchangers  equity  listing 
standards.  3* 

m.  Commission  Findings  and 
Conclusions 

For  the  rea«;ons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5).« 


3"  The  Commission  notes  that  the  ELNs  are 
subject  to  the  equity  margin  rules  of  the  Exchange. 
Id. 

^'  See  Amendment  Na  1.  supra  note  4. 

'^  See  supra  note  7. 

'^  See  Amendment  No.  1.  svpra  note  4:  and  supra 
note  7. 

'■*  See  Amendment  No.  1,  supra  note  4. 

"15  U.S.C.  78f[b)(5)  (1988).  Pursuant  to  section 
6(b)(S)  of  the  Act  the  Commission  must  predicate 
approval  of  exchange  trading  for  new  products 
upon  a  finding  that  the  introduction  of  the  product 
is  in  the  public  interest  Such  a  finding  would  be 
difficult  with  respect  to  a  produa  that  served  no 
investment,  hedging,  or  other  economic  function, 
because  any  benefits  that  might  be  derived  by 
market  participants  would  likely  be  outweighed  by 
the  potential  for  manipulation,  diminisbed  public 


A.  Contingent  Value  Rights 

The  Commission  believes  that  the 
CBOE's  proposal  to  establish  listing 
criteria  for  CVRs  addresses  the  special 
concerns  raised  by  these  investment 
products.  As  with  the  equity-linked  debt 
securities  approved  for  listing  by  the 
NYSE  and  the  Amex,»«  CVRs  are  not 
leveraged  instruments.  Their  price, 
however,  will  still  be  derived  and  based 
upon  the  related  security.  The 
Commission  believtes,  however,  that  the 
CBOE  proposal  adequately  minimizes 
the  Commission's  regulatory  concerns 
that  arise  because  the  final  rate  of  return 
of  a  CVR  is  derivatively  priced,  based  on 
the  performance  of  the  related  security. 
The  proposed  quantitative  listing 
standanis  should  ensure  that  only 
substantial  companies  capable  of 
meeting  their  financial  obligations  issue 
CVRs.  This  is  important  in  light  of  the 
contingent  financial  obligations  created 
by  these  instruments,  and  should  serve 
to  protect  investore  and  the  public 
interest  by  ensuring  that  the  companies 
listing  CVRs  on  the  Exchange  have 
sufficient  financial  means  to  meet  their 
settlement  obligations.  Additionally,  the 
proposed  suitability,  disclosure,  and 
compliance  requirements  noted  above, 
adequately  address  the  potential  public 
customer  concerns  that  could  arise  from 
the  hybrid  nature  of  CVRs.  In  this 
regard,  before  any  listing  occurs,  the 
CBOE  would  be  required  to  distribute  a 
circular  to  the  membership  pro\iding 
guidance  regarding  member  firm 
compliance  responsibilities,  (including 
suitability  recommendations  and 
account  approval)  when  handling 
transactions  in  CVRs. 

Finally,  the  Commission  notes  that 
the  criteria  proposed  by  the  Exchange 
for  the  Usting  of  CVRs  are  virtually  Sie 
same  as  those  previously  approved  by 
the  Commission  for  the  listing  and 
trading  of  CVTls  by  the  NYSE  and  the 
Amex.37 

B.  Equity-Linked  Term  Notes 

The  Commission  believes  that  the 
availability  of  ELNs  v^rill  permit 
investors  to  more  closely  approximate 
their  desired  investment  objectives 
through,  for  example,  shifting  some  of 
the  opportunity  for  upside  gain  in 
return  for  additional  income. 
Accordingly,  for  these  reasons,  as  well 


confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns. 

"See  Equity-Linked  ^4ote  Approval  Orders, 
supra  note  10. 

"  See  Securities  Exchange  Act  Release  Nos. 
28072  (May  30,  1990).  55  FR  23166  Oune  6, 1990) 
(order  approving  the  listing  of  CVRS  by  the  NYSE): 
and  27753  (March  1. 1990),  55  FR  B624  (March  B. 
1990)  (order  approving  the  listing  of  CVTls  by  the 
Amexl. 
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as  the  reasons  stated  hi  the  Equity- 
Linked  Note  Approval  Orders,^  the 
Conunission  finds  that  the  CBOE's 
proposed  standards  for  the  Usting^and 
trading  of  ELNs  are  consistent  with  the 
Act  and  that  the  listing  and  trading  of 
ELNs  is  in  the  public  interest. 

As  with  the  CVRs  discussed  above, 
ELNs  are  not  leveraged  instruments, 
however,  their  price  will  still  be  derived 
and  based  upon  the  underlying  linked 
security.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  an 
ELNs  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Nonetheless,  in 
considering  the  proposals  by  the  Amex 
and  the  NYSE  to  list  and  trade  equity- 
linked  notes,  the  Conunission  had 
several  specific  concerns  with  this  type 
of  product  because  the  final  rate  of 
return  of  an  ELN  is  derivatively  priced, 
based  on  the  performance  of  the 
underlying  security.  These  concerns 
included:  (1)  Investor  protection 
concerns;  (2)  dependence  on  the  credit 
of  the  issuer  of  the  instnunent;  (3) 
systemic  concerns  regarding  position 
exposiue  of  issuers  with  partially 
hedged  positions  or  dynamically  hedged 
positions;  and  (4)  the  impact  on  the 
market  for  the  imderlying  linked 
security.^*  The  Commission  concluded, 
however,  that  the  proposals  adequately 
addressed  each  of  these  issues  such  that 
the  Commission's  regulatory  concerns 
were  adequately  minimized.'*" 
Similarly,  in  this  proposal,  the  CBOE 
has  proposed  safeguards,  as  described 
above,  which  the  Commission  finds  to 
be  equivalent  to  those  approved  for  the 
trading  of  ELNs  by  the  Amex  and  the 
NYSE,  hi  particular,  by  imposing  the 
Usting  standards,  suitability,  disclosure, 
and  compUance  requirements  noted 
above,  the  CBOE  has  adequately 
addressed  the  potential  pubUc  customer 
concerns  that  could  arise  from  the 
hybrid  nature  of  ELNs. 

Except  in  two  respects,  the 
Commission  finds  that  Amendment  No. 
1  confirms  the  proposal  to  rule  changes 
already  approved  by  the  Commission  for 
the  listing  and  trading  of  ELNs  by  the 
Amex  and  the  NYSE.*'  The  two  new 
items  included  in  this  proposal  are:  (1) 
An  additional  market  capitalization  and 
trading  volume  requirement  that  allows 
the  Usting  of  ELNs  Unked  to  an 
underlying  security  with  a  minimum 
market  capitaUzation  of  $500  million 
and  a  trading  volume  in  the  year  prior 
to  listing  of  at  least  80  million  shares; 


UMI 


^  See  Equity-Linked  Note  Approval  Orders, 
supra  note  10. 

*oid. 


d  (2)  allowing  flexibiUty  for  the 
OE,  with  the  concurrence  of  the  staff 
ot  the  Commission,  to  determine  on  a 
cise-by-case  basis  to  fist  ELNs  that 
either  do  not  satisfy  the  market 
capitaUzation  and  trading  volume 
requirements  discussed  above,  and/or 
that  exceed  the  percentage  limits 
regarding  the  outstanding  shares  of  the 
li^ed  security.  The  Commission 
believes  that  neither  of  these  proposals 
riises  any  significant  regulatory  issues 
at  were  not  addressed  in  the  Equity- 
nked  Note  Approval  Orders.'*^  The 
mmission  finds  that  the  proposal  to 
aad  the  third  tier  of  eligible  linked 
securities  will  expand  the  number  of 
SI  Knuities  that  can  be  Unked  to  these 
e  luity-linked  products  while 
r  laintaining  the  requirement  that  the 
1:  nked  security  be  an  actively  traded 
common  stock  issued  by  a  highly 
c  kpitaUzed  issuer.  While  the  proposal 
i]  itroduces  a  third  alternative  for  ELN 
e  igibiUty  that  reduces  the  minimum 
n  larket  capitalization  requirement  of  the 
1  nked  security,  the  stock  of  such  an 
i  suer  could  only  be  Unked  to  an  issue 

0  '  ELNs  if  its  trading  volume  for  the 
p  rior  one-year  period  is  at  least  80 

n  ilUon  shares,  which  is  four  times 
fa  igher  than  the  current  minimum 
t  ading  volume  for  these  products  as 
c  urently  allowed  on  the  Amex  and  the 
^  YSE.  Moreover,  in  recently  approving 
p  roposals  by  the  NYSE  and  the  Amex  to 

1  St  and  trade  ELNs  linked  to  securities 
(  ncluding  sponsored  ADRs)  issued  by 

r  on-U.S.  companies  subject  to  reporting 

r  squirements  under  the  Act,  the  NYSE 

a  id  the  Amex  represented  to  the 

C  ommission  that  no  problems  had  been 

r  sported  to  either  exchange  regarding 

t  le  listing  and  trading  of  these 

J  roducts.*^  The  Commission  believes 

t  lat  together,  the  new  capitalization  and 

t  ading  volume  requirements  will 

c  sntinue  to  ensure  that  ELNs  are  only 

i  isued  on  highly  Uquid  securities  of 

t  roadly  capitalized  companies  and  that 

t  lese  requirements  will  reduce  the 

1  kelihood  of  any  adverse  market  impact 

c  n  the  securities  underlying  ELNs. 

Additionally,  allowing  the  CBOE, 
\  n\h  the  concurrence  of  the  staff  of  the 
( ommission,  to  approve,  on  a  case-by- 
(  3se  basis,  an  issue  of  ELNs  that  does 
t  ot  satisfy  one  of  the  existing 
r  jquirements  regarding  market 
c  apitaUzation  and  trading  volume,'**  or 
t  lat  exceeds  the  maximum  allowable 
J  ercentage  of  shares  of  the  underlying 
s  Bcurity,**  merely  adds  flexibility  to  the 


*^  See  Exchange  Act  Release  Nos.  34545  and 
^549,  supra  note  10. 
**  See  supra  note  16. 
♦'See  supra  note  18. 


proposed  rule  change.  The  Commission 
beUeves  that  this  portion  of  the  proposal 
does  not  raise  any  regulatory  concerns, 
particularly  given  the  requirement  of 
obtaining  the  concurrence  of  the  staff  of 
the  Commission  prior  to  Usting.*^   . 

C.  Paired  Securities 

The  Commission  beUeves  that  the 
CBOE's  proposed  Usting  standards  for 
paired  securities  do  not  raise  any 
substantial  regulatory  concerns.  First, 
the  proposed  rule  is  identical  to  a  rule 
previously  adopted  by  the  Amex.*' 
Second,  the  Exchange  wiU  only  Ust  an 
issue  of  paired  securities  in  response  to 
competitive  pressures  resulting  from  the 
Usting  of  an  issue  of  paired  securities  by 
another  securities  exchange  and  where 
the  securities  to  be  Usted  by  the  CBOE 
are  being  paired  for  purposes  other  than 
for  bypassing  the  Exchange's  equity 
listing  standards.*^  These  standards 
should  serve  to  protect  investors  by 
preventing  an  issuer  bom  Usting  a 
security  on  the  CBOE  that  does  not 
satisfy  the  Exchange's  listing  criteria, 
terminating  the  pairing  agreement,  and 
theiutrading  the  securities  as  separate 
securities,  "rhe  certificate  requirement 
serves  to  further  protect  investors  and 
minimize  confusion  by  ensuring  that 
investors  are  on  notice  when  they 
receive  such  a  certificate  that  the 
security  is  a  paired  security  and  cannot 
be  traded  separately  from  Uie  security  to 
which  it  is  paired.  Moreover,  requiring 
that  in  the  event  of  the  termination  of 
the  pairing  agreement  that  the  security 
that  did  not  originally  meet  the  CBOE's 
Usting  criteria  must  satisfy  those  criteria 
at  the  time  of  the  termination  or  else  be 
delisted,  minimizes  the  potential  that 
the  paired  security  vehicle  will  be  used 
as  a  means  of  Usting  a  security  that 
otherwise  could  not  be  Usted  on  the 
Exchange. 

The  Qimmission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
pubUcation  of  notice  thereof  in  the 
Federal  Register  in  order  to  allow  the 
CBOE  to  begin  Usting  hybrid  securities 
satisfying  the  Usting  standards 
discussed  above  without  delay.  With 


♦•If  the  C30E  proposed  an  ELN  that  raised 
unique  or  signiHcant  regulatory  concerns,  the  staff 
of  the  Commission  would  require  the  CBOE  to 
submit  a  rule  filing  to  the  Commission  pursuant  to 
section  19(b)  of  the  Act. 

♦'See  Section  117  of  the  Amex  Company  Guide. 

♦•  See  Amendment  No.  1,  supra  note  4.  The 
Commission  would  be  concerned  about  companies 
being  paired  simply  to  allow  one  or  both  companies 
to  meet  the  listing  standards.  The  Commission 
believes  that  paired  securities  should  only  be 
allowed  to  be  listed  where  there  is  a  special 
relationship  or  reason,  other  than  listing 
requirements,  that  makes  pairing  necessary. 


respect  to  CVRs.  the  Commission  finds 
that  Amendment  Nos.  1  and  2  more 
closely  conforms  the  Exchange's 
proposal  to  proposals  previously 
approved  by  the  Commission  with 
respect  to  the  listing  and  trading  of 
CVRs  by  the  Amex  and  the  NYSE.  For 
that  reason  and  for  the  reasons  stated 
above,  the  Commission  believes  that  the 
proposal  to  Ust  and  trade  CVRs  does  not 
raise  any  significant  regulatory  issues 
that  were  not  addressed  when  the  NYSE 
and  the  Amex  proposals  were  approved. 

With  regard  to  ELNs,  as  discussed 
above,  except  for  two  aspects  the 
proposal  merely  provides  the  CBOE 
with  the  abiUty  to  Ust  equity-linked  debt 
securities  on  the  same  basis  as  the  NYSE 
and  the  Apex.  Moreover,  the 
Commission  notes  that  the  proposals  by 
the  NYSE  and  the  Amex  to  list  and  trade 
equity-linked  debt  securities  were 
published  by  the  Commission  for  the 
full  comment  period  without  any 
comments  being  received  by  the 
Commission.  With  respect  to  the  two 
aspects  of  the  EIJ>I  proposafwhich 
expand  on  the  standards  previously 
approved  for  the  NYSE  and  the  Amex, 
for  the  reasons  discussed  above,  the 
Commission  beUeves  that  no  significant 
regulatory  issues  are  raised  that  were 
not  adequately  addressed  in  the  Equity- 
Linked  Note  Approval  Orders.** 

Finally,  Amendment  No.  1  to  the 
proposal  also  lowers  the  minimum  size 
for  an  issue  of  securities  Usted  pursuant 
to  CBOE  Rule  31.5.F  bom  $20  milUon 
to  $4  milUon.  The  Commission  notes 
that  this  amendment  merely  conforms 
the  CBOE's  rules  to  those  of  the  NYSE 
which  provide  that  an  issue  of  a  hybrid 
security  must  have  a  minimiun  market 
value  at  issuance  of  at  least  $4  million.^" 

Accordingly,  the  Commission  believes 
it  is  consistent  with  sections  6(b)(S)  ^' 
and  19(b)(2)  52  of  the  Act  to  approve 
Amendment  Nos.  1  and  2  to  the 
proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


♦* See  Equity-Linked  Note  Approval  Orders. 
supra  note  10. 

*oSee  Mction  703.19  of  the  NYSE  Listed 
Company  Manual. 

'<  IS  U.&C  7B£[b)(S)  (1988). 

"  15  U.S.C  7es(b)(2)  (1988). 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frcxn  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  wiU  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
SecUon,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
NYSE.  AU  submissions  should  refer  to 
File  No.  SR-CBOE-94-04  and  should  be 
submitted  by  October  27, 1994. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*^  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-04),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

IFR  Doc.  94-24794  Filed  10-5-94;  8:45  ami 
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[Release  No.  34-34758;  File  No.  SR-NASD- 
94-49] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
and  Amendment  Nos.  1  and  2  to  ttie 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Usting  Standards  for 
Selected  Equity-Linked  Debt  Securities 
("SEEDS"). 

September  30. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  August  31, 1994. 
the  National  Association  of  Securities 
Dealers,  hic.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SKI")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  NASD.  The  NASD  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  September  2. 1994,  and 
Amendment  No.  2  on  September  9, 
1994.^  The  Commission  is  pubUshing 


*^15  U.S.C  78s(b)(2)  (1968). 

»« 17  era  2O0.3O-3(aXl2)  (1993). 

<  In  Amendment  Nos.  1  and  2,  the  NASD 
proposed  to  make  certain  clarifying  amendments  to 
the  proposed  rule  language,  as  more  fully  discussed 
herein,  to  more  closely  conform  the  listing 
standards  for  SEEDS  to  tiM  Usting  standards  fat 
equity-iioksd  dabt  in  plaoo  oo  the  New  York  Stock 
Exchange  ("NYSE")  and  tbe  Amarican  Stock 
Exchange  (''Anm").  Ainendinani  No.  1  also 
eliminatas  th«  mlnimmn  boMar  nquirwiMat  for 
securitias  that  an  listed  puisuant  to  Aiticia  10. 
Section  2  of  the  NASO  Rales  of  Fair  Practice  but 


this  notice  to  soUcit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regnlatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendments 
to  Schedule  D  of  the  NASD  By-Laws  to 
provide  listing  standards  for  die 
designation  of  Selected  Equity-Linked 
Debt  Securities  ("SEEDS")  ^  as  Nasdaq 
National  Market  seciuities.  The  NASD 
also  proposes  to  amend  the  Policy  of  the 
NASD  Board  of  Governors  issued  under 
Article  III,  section  2,  of  the  NASD  Rules 
of  Fair  Practice  to  highUght  members' 
obligations  to  deal  fairly  with  their 
customers  when  making 
recommendations  or  accepting  orders 
concerning  SEEDS.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  NASD,  and  at 
the  Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  stimmaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  section  2(e)  of  Part  UI  of 
Schedule  D  to  the  NASD  By-Laws,  the 
NASD  may  designate  as  Nasdaq 
National  Market  securities  financial 
instruments  which  can  not  be  readily 
categorized  under  traditional  listing 
guidelines  for,  among  other  instruments, 
common  and  preferred  stock,  bonds, 
debentures,  and  warrants.^  The  NASD  is 


which  are  traded  in  thousand  dollar  denominations. 
See  Letter  from  iiobeft  Aber,  Vice  President  and 
CfCneral  Counsel.  NASO,  to  Brad  Ritter.  Anorney, 
OfSce  of  Market  Supervision  ("OMS"),  Division  of 
Market  Regulation  ("Division").  Commission,  dated 
September  2, 1994  ("Amsndmant  Na  1"):  and 
Lenar  hom  Robert  Aliar.  Vice  President  and  General 
Counsel.  NASO.  to  Brad  Rittar.  Attorney.  OMS. 
Division.  Commissioo.  dated  September  9.  1994 
("Amendment  No.  2"). 

'"SEEDS"  and  "Selected  Equity-Linked  Debt 
Securities"  are  service  marks  of  tint  NASO. 

^  See  Securities  Exchange  Act  Ralaase  No.  329M 
(September  29.  1993).  SS  1=11  S2 124  (October  6. 
1993). 


now  proposing  to  amend  Section  2  of 
Part  in  of  Schedule  D  to  the  NASD  By- 
Laws  to  provide  listing  standards  for 
SEEDS,  a  specific  type  of  hybrid 
seciirity.  As  with  the  more  general 
hybrid  product  listing  standards,  all 
SEEDS  will  be  designated  as  Nasdaq 
National  Market  securities.'*  In  addition, 
SEEDS  will  be  treated  as  equity 
instruments  for,  among  other  purposes, 
marcin  requirements. 

SBEDS  are  intermediate-term,  hybrid 
securities,  the  value  of  which  is  based, 
at  least  in  part,  on  the  value  of  another 
issuer's  common  stock,  non-convertible 
preferred  stock,  or  certain  sponsored 
American  Depositary  Receipts 
("ADRs").  SEEDS  may  pay  periodic 
interest  or  may  be  issued  as  zero-coupon 
instruments  with  no  i>ayments  to 
holders  prior  to  maturity.  SEEDS  may  be 
subject  to  a  "cap"  on  the  maximimi 
principal  amount  to  be  repaid  to  holders 
upon  maturity,  and  they  may  feature  a 
"floor"  on  the  minimum  principal 
amount  paid  to  holders  upon  maturity. 
A  specific  issue  of  SEEDS,  for  example, 
may  provide  holders  with  a  fixed  semi- 
aimual  interest  payment,  while  capping 
the  maximum  amount  to  be  repaid  upon 
maturity  at  135%  of  the  issuance  price, 
with  no  minimum  floor  guarantee  on 
the  principal  to  be  repaid  at  maturity. 
Another  issue  of  SEEDS  might  offer 
lower  semi-annual  payments  based 
upon  a  floating  interest  rate  '  with  a 
minimuim  floor  for  the  repayment  of 
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*The  NASD  notes  that  the  Commission  already 
has  approved  comparable  listing  standards  for 
Equity-Linked  Debt  Securities  ("ELDS")  listed  and 
traded  on  the  New  York  Stock  Exchange  ("NYSE") 
and  Equity-Linked  Term  Notes  ("ELNs")  listed  and 
traded  on  the  American  Stock  Exchange  ("Amex"). 
The  NASD  states  that  with  two  exceptions,  as 
discussed  herein,  the  NASD's  proposed  standards 
are  virtually  identical  to  the  NYSE's  and  Amex's 
listing  standards  for  ELDS  and  ELNs,  respectively. 
See  Securities  Exchange  Act  Release  Nos.  32343 
(May  20, 1993),  58  FR  30833  (May  27, 1993)  (order 
originally  apprtiving  the  listing  of  ELNs);  33328 
(December  13, 1993),  58  FR  66041  (December  17, 
1993)  (order  approving  revised  market 
capitalization  and  trading  volume  requirements  for 
the  listing  of  ELNs):  33468  (January  13, 1994),  59 
FR  3387  (January  21, 1994)  (order  originally 
approving  the  listing  of  ELDS):  33841  (March  31, 
1994),  59  FR  16671  (April  7. 1994)  (order  approving 
revised  market  capitalization  and  trading  volume 
requirements  for  the  listing  of  ELDS);  34545 
(August  18, 1994),  59  FR  43877  (August  25, 1994) 
(order  approving  the  listing  of  ELDS  linked  to 
securities  issued  by  non-U.S.  companies) 
("Exchange  Act  Release  No.  34545");  and  34549 
(August  18, 1994),  59  FR  43873  (August  25, 1994) 
(order  ajjproving  the  listing  of  ELNs  linked  to 
securities  issued  by  non-U.S.  companies) 
("Exchange  Act  Release  No.  34549")  (collectively, 
"Equity-Linked  Note  Approval  Orders"). 

*The  NASD  will  notify  the  Commission  if  an 
issue  of  SEEDS  provides  for  periodic  interest 
payments  to  holders  based  on  a  floating  rate.  The 
Commission,  at  that  time,  may  require  the  NASD  to 
submit  ■  rule  filing  pursuant  to  section  19(b)  of  the 
Act  prior  to  permitting  Nasdaq  to  list  SEEDS  with 
•uch  terms. 


rindpal  of  75%  of  the  issuance  price. 
Lccording  to  the  NASD  the  flexibility 
available  to  an  issuer  of  SEEDS  permits 
the  creation  of  securities  which  offer 
suers  and  investors  the  opportunity  to 
ore  precisely  focus  on  a  specific 
vestment  strategy. 

The  NASD  generally  believes  that  the 
vel  of  risk  involved  in  the  purchase  or 
le  of  a  SEEDS  is  similar  to  the  risk 
volved  in  the  purchase  or  sale  of 
fraditional  common  stock.  Nevertheless, 
the  unique  nature  and  characteristics  of 
SEEDS  raises  several  concerns:  (1) 
nvestor  protection  concerns;  (2) 
«  ependence  on  the  creditworthiness  of 
t  le  issuer  of  a  SEEDS  to  meet  its 
I  bligations  under  the  instruments;  (3) 
!  ystemic  concerns  regarding  the 
]  losition  exposure  of  issues  with 
partially  hedged  or  dynamically  hedged 
lositions;  and  (4)  the  impact  on  the 
aarket  for  the  underlying  hnked 
)  ecurity.  The  NASD  believes  its 
troposal  adequately  addresses  these 
oncems. 

Specifically,  there  are  four 
I  omponents  to  the  NASD's  proposed 
isting  standards  for  SEEDS:  (1) 
Standards  applicable  to  issuers  of 
^EEDS;  (2)  standards  applicable  to  the 
SEEDS  offerings  themselves;  (3) 
standards  applicable  to  the  underlying 
finked  security;  and  (4)  limitations  on 
he  size  of  a  particular  SEEDS  offering. 

ssuer  Listing  Standards 

The  proposal  provides  that  an  issuer 
if  a  SEEDS  must  be  a  entity  that  is  listed 
>n  Nasdaq  or  the  NYSE,  or  an  affiliate 
if  a  company  Usted  on  Nasdaq  or  the 
nSEfi  Each  issuer  of  a  SEEDS  must 
ilso  have  a  minimum  net  worth  of  $150 
nilhon.  In  addition,  the  market  value  of 
I  SEEDS  offering,  when  combined  with 
he  market  value  of  all  other  SEEDS 
ifl'erings  previously  completed  by  the 
ssuer  and  traded  through  Nasdaq  or  on 
L  national  secvirities  exchange,  may  not 
)e  greater  that  25%  of  the  issuer's  net 
vorth  at  the  time  of  issuance. 

jtandard  Applicable  to  SEEDS  Offerings 

In  order  to  ensure  adequate  liquidity 
n  the  markets  for  SEEDS  each  issuance 
>f  a  SEEDS  must  have:  (1)  A  minimum 
)ublic  distribution  of  one  million 
>EEDS;  (2)  a  minimum  of  400  holders 
)f  the  SEEDS;  (3)  a  minimum  market 
'alue  of  $4  miUion;  and  (4)  a  term  of 
wo  to  seven  years  (although  a  SEEDS 


*  For  the  nimierical  listing  criteria  for  securities 
iligible  to  be  listed  as  Nasdaq  National  Market 
lecurities,  see  Section  2  of  Part  VH  of  Schedule  D 
o  the  NASD  By-Laws.  For  the  numerical  listing 
Titeria  for  securities  eligible  to  be  listed  on  the 
JYSE  see  sections  102.01-102.03  and  103.01- 
,03.05  of  the  NYSE's  Listed  Company  Manual. 


on  a  sponsored  ADR  can  not  have  a  term 
longer  than  three  years). 

Standards  Applicable  to  the  Underlying 
Linked  Security 

In  order  to  help  ensure  that  SEEDS 
will  not  have  a  disruptive  effect  on  the 
markets  for  the  securities  underlying  the 
SEEDS,  the  NASD  proposes  that  the 
seciirities  underlying  SEEDS  must  have 
sufficiently  large  market  capitalizations 
and  high  trading  volimies.  Specifically, 
a  security  underlying  a  SEEDS  must 
have:  (1)  A  market  capitalization  of  at 
least  $3  billion  and  a  trading  volujne  in 
the  United  States  of  at  least  2.5  million 
shares  in  the  one-year  period  preceding 
the  listing  of  the  SEEDS;  or  (2)  a  market 
capitalization  of  at  least  $1.5  billion  and 
a  trading  volume  in  the  United  States  of 
at  least  20  million  shares  in  the  one-year 
period  preceding  the  listing  of  the 
SEEDS;  or  (3)  a  market  capitalization  of 
at  least  $500  million  and  a  trading 
volume  in  the  United  States  of  at  least 
80  million  shares  in  the  one-year  period 
preceding  the  Usting  of  the  SEEDS.  In 
addition,  if  an  issuer  proposes  to  issue 
SEEDS  on  a  security  that  does  not  meet 
the  market  capitalization  and  trading 
volume  standards  set  forth  above,  the 
NASD,  with  the  concurrence  of  the  staff 
of  the  Commission,  may  evaluate  the 
trading  voliune.  public  float,  and  market 
capitalization  of  that  security,  as  well  as 
other  relevant  factors,  and  determine  on 
a  case-by-case  basis  that  it  is  appropriate 
to  list  SEEDS  overlying  that  security.' 

The  NASD  believes  that  the  $500 
million  market  capitalization/80  million 
share  trading  volume  standard  and  the 
flexibility,  with  the  concurrence  of  the 
Commission,  to  list  issues  of  SEEDS  that 
do  not  satisfy  the  market  capitalization 
and  trading  volume  requirements,  are 
the  only  significant  modifications  to  the 
SEEDS  listing  standards  from  those 
currently  in  place  for  the  listing  of  ELDS 
at  the  NYSE  and  for  the  fisting  of  ELNs 
at  the  Amex."  The  additional  tier  for 
trading  volume  and  market 
capitalization  is  warranted,  the  NASD 
believes,  because  trading  volume  is  a 
better  barometer  for  market  liquidity 
than  market  capitalization.  Accordingly, 
the  NASD  believes  imposing  a  higher 


'  See  Amendment  No.  1,  supra  note  1.  Depending 
on  the  proposed  facts,  the  Commission  may  require 
the  NASD  to  submit  a  rule  filing  to  the  Commission 
pursuant  to  section  19(b)  of  the  Act  to  address  the 
regulatory  issues  raised  by  any  proposed  offering  of 
SEEDS  that  does  not  satisfy  the  market 
capitalization  and/or  trading  volume  requirements 
discussed  above.  In  this  connection,  the 
Commission  notes  that  any  proposal  to  list  a  SEEDS 
linked  to  a  security  with  a  market  capitalization  of 
less  than  S500  million  would  raise  significant 
regulatory  concerns  for  which  a  section  19(b]  rule 
filing  would  be  required. 

■See  Equity-Linked  Note  Approval  Orders,  supra 
note  4. 


trading  volume  standard  and  a  lower 
market  capitaUzation  standard  will  not 
jeopardize  the  integrity  of  the  market  for 
the  linked  security.  Moreover,  the 
NASD  notes  that  Uie  minimum  market 
capitalization  requirement  will  still  be 
$500  million,  assuring  that  the  linked 
security  is  issued  by  a  sufficiently  large 
company  capable  of  imderlying  SEEDS 
without  any  disruption  to  the  market  for 
its  common  stock.  The  NASD  also 
believes  that  the  flexibility  to  list  issues 
of  SEEDS  not  satisfying  the  objective 
criteria  is  appropriate  for  those  cases 
where  the  NASD,  writh  the  concurrence 
of  the  staff  of  the  (Commission, 
determines,  based  on  factors  including, 
among  others.  pubUc  float  and 
affiliations  between  the  issuer  of  the 
SEEDS  and  the  issuer  of  the  Unked 
security,  in  addition  to  market 
capitalization  and  trading  volume,  that 
the  listing  of  the  SEEDS  does  not  raise 
any  material  market  manipulation  or 
investor  protection  concerns. 

In  addition  to  the  market 
capitalization  and  trading  volume 
requirements,  the  issuer  of  the  linked 
security  must  be  a  reporting  company 
under  the  Act.  The  underlying  linked 
security  also  must  be  traded  through 
Nasdaq  or  on  a  national  securities 
exchange  and  be  subject  to  last  sale 
reporting  pursuant  to  Rule  llAa3-l 
under  the  Act.  In  addition,  consistent 
with  the  Amex  and  NYSE  proposals 
recently  approved  by  the  Ciommission,^ 
the  NASD  proposes  to  permit  SEEDS  on 
certain  non-U.S.  companies  *°  subject  to 
reporting  requirements  under  the  Act 
whose  securities  are  traded  in  the 
United  States  either  as  ordinary  shares 
or  sponsored  ADRs.  provided  there  are 
at  least  2,000  holders  of  the  imderlying 
linked  security." 


•See  Exchange  Act  Release  Nos.  34545  and 
34549.  supra  note  4. 

"The  NASD  defines  a  non-U.S.  company  as  any 
company  formed  or  incorporated  outside  of  the  U.S. 

"Specifically,  a  SEEDS  could  be  listed  on  a  non- 
U.S.  company  that  is  subject  to  reporting 
requirements  in  the  U.S.  when  ordinary  shares  or 
sponsored  ADRs  representing  that  company  are 
traded  in  the  United  States  if:  (1)  The  NASD  has 
a  comprehensive  surveillance  sharing  agreement  in 
place  with  the  primary  exchange  in  the  country 
where  the  security  is  primarily  traded  (in  the  case 
of  an  ADR.  the  primary  exchange  on  which  the 
security  underlying  the  ADR  is  traded);  or  (2)  the 
combined  trading  volume  of  the  underlying  security 
and  other  related  securities  occurring  in  the  U.S. 
market  represents  (on  a  share  equivalent  basis  for 
any  ADRs)  at  least  50%  of  the  combined  worldwide 
trading  volume  in  the  underlying  security,  other 
related  securities,  and  other  classes  of  common 
stock  related  to  the  underlying  security  over  the  six- 
month  period  preceding  the  date  of  designation.  See 
Exchange  Act  Release  Nos.  34545  and  34549,  supra 
note  4;  and  Amendment  No.  1,  sxxpm  note  1. 


Limitations  of  the  Size  of  Particular 
SEEDS  Offerings 

Without  the  approval  of  the 
Commission,  the  issuance  of  SEEDS 
relating  to  any  underlying  U.S.  security 
may  not  exceed  five  percent  of  the  total 
outstanding  shares  of  such  underlying 
security.  Without  the  approval  of  the 
Commission,  the  issuance  of  SEEDS 
relating  to  any  security  (including 
sponsored  ADRs)  that  is  traded  in  the 
United  States  and  is  issued  by  a  non- 
U.S.  company  subject  to  U.S.  reporting 
requirements  may  not  exceed:  (A)  Two 
percent  of  the  total  shares  outstanding 
worldwide  if  at  least  30  percent  of  the 
worldwide  trading  volimie  in  the 
underlying  security  occurs  in  the  U.S. 
market  during  the  sLx-month  period 
preceding  the  date  of  designation;  (B) 
three  percent  of  the  total  shares 
outstanding  worldwide  if  at  least  50 
percent  of  the  worldwide  trading 
volume  in  the  underlying  security 
occurs  in  the  U.S.  market  during  the  six- 
month  period  preceding  the  date  of 
designation;  or  (C)  five  percent  of  the 
total  shares  outstanding  worldwide  if  at 
least  70  percent  of  the  worldwide 
trading  volume  in  the  underlying 
security  occurs  in  the  U.S.  market 
during  the  six-month  period  preceding 
the  date  of  designation. ^^  if  an  issuer 
proposes  to  issue  SEEDS  that  relate  to 
more  than  the  allowable  percentages  of 
the  underlying  security  specified  above, 
however,  then  the  NASD,  with  the 
concurrence  of  the  staff  of  the 
Commission,  will  evaluate,  on  a  case- 
by-case  basis,  the  maximum  percentage 
of  SEEDS  that  may  be  issued.'^ 

Finally,  because  SEEDS  are  linked  to 
price  movements  in  another  security, 
the  NASD  proposes  three  safeguards 
that  are  designed  to  satisfy  the  investor 
protection  concerns  raised  by  the 
trading  of  SEEDS.  First,  for  each  SEEDS, 
the  NASD  will  distribute  a  circular  to 
the  membership  providing  guid|aice 
concerning  member  firm  compliance 
responsibilities  (including  suitability 
recommendations  and  accoimt 
approval)  when  handling  transactions  in 
SEEDS.  Second,  the  NASD  reiterates 


"In  no  event  may  a  SEEDS  be  linked  to  a 
security  issued  by  a  non-U.S.  company  (including 
a  sponsored  ADR)  subject  to  reporting  requirements 
under  the  Act  where  less  than  30  percent  of  the 
worldwide  trading  volume  in  the  underlying 
security  and  all  related  securities  occurs  in  the  U.S. 
market.  See  Amendment  No.  2.  supra  note  1.  As 
with  the  market  capitalization  and  trading  volume 
requirements,  the  Commission  notes  that  l>ased  on 
the  proposed  bets,  the  NASD  may  be  required  to 
submit  a  rule  filing  to  the  Commission  pursuant  to 
section  19(b)  of  the  Act  to  address  regulatory  issues 
raised  by  any  NASD  proposal  to  list  a  SEEDS 
related  to  more  than  the  allowable  percentages  of 
outstanding  shares  of  the  underlying  security. 

"See  Amendment  No.  1,  supra  note  1. 


that,  pursuant  to  the  NASD's  customer 
suitability  rule  foimd  at  Section  2, 
Article  in  of  the  NASD  Rules  of  Fair 
Practice,  members  will  have  a  duty  of 
due  diligence  to  learn  the  essential  facts 
relating  to  every  customer  trading 
SEEDS  prior  to  their  first  SEEDS 
transaction.  In  addition,  consistent  with 
Section  2.  Article  IE,  of  the  NASD  Rules 
of  Fair  Practice,  the  NASD  will  require 
that  a  member  specifically  approve  a 
customers's  account  for  trading  SEEDS 
prior  to,  or  promptly  after,  the 
completion  of  its  firet  SEEDS 
transaction.  In  this  connection  the 
NASD  has  also  proposed  to  amend  the 
Policy  of  the  NASD  Board  of  Governors 
issued  under  Article  in,  section  2  of  the 
NASD  Rules  of  Fair  Practice  to  highlight 
members'  obligations  to  deal  fairly  vrith 
their  customers  when  making 
recommendations  or  accepting  orders 
concerning  SEEDS. 

Therefore,  the  NASD  believes  the 
proposed  rule  change  is  consistent  with 
section  15A(b)(6)  of  the  Act.  Section 
15Afb)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investors  and  the 
public  interest.  Specifically,  the  NASD 
believes  the  proposal  strikes  an 
appropriate  balance  between  the 
NASD's  need  to  adapt  and  respond  to 
innovations  in  the  securities  markets 
and  the  NASD's  concomitant  need  to 
ensure  the  protection  of  investors  and 
the  maintenance  of  fair  and  orderly 
markets.  The  NASD  believes  the 
proposed  numerical,  quantitative  listing 
standards  should  ensure  that  only 
substantial  companies  capable  of 
meeting  their  contingent  obligations 
created  by  SEEDS  are  able  to  list  such 
products  on  Nasdaq.  Similarly,  by 
providing  for  the  distribution  of 
circulars  to  the  membership  concerning 
member  firm  compliance 
responsibilities  and  requirements,  the 
NASD  believes  the  proposal  addresses 
any  potential  sales  practice  concerns 
that  may  arise  in  connection  with 
SEEDS.  The  NASD  also  beUeves  Uiat  the 
trading  of  SEEDS  will  provide  investors 
with  important  investment  and  hedging 
benefits  that  will  serve  to  satisfy  better 
their  investment  and  portfofio 
management  needs.  Moreover,  the 
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NASD  believes  that  SEEDS  represent 
innovative  financing  techniques  that 
provide  issuers  with  increased 
flexibility  to  raise  capital  at  potentially 
lower  costs,  in  return  for  assuming  some 
market  volatility  risL  Finally,  the  NASD 
beheves  that  hsting  SEEDS  on  Nasdaq 
will  also  bcilitate  members  and 
investors  desiring  to  trade  SEEDS  in  a 
dealer  environment 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  has  requested  that  the 
proposed  rule  changes  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  15A(b)(6)  of  the 
Act.^*  Specifically,  the  Commission 
believes  that  providing  for  the  listing 
and  trading  of  SEEDS  will  offer  a  new 
and  innovative  means  of  participating  in 
the  securities  markets.  In  particular,  the 
Commission  believes  that  the 
availabiUty  of  SEEDS  will  permit 
investors  to  more  closely  approximate 
their  desired  investment  objectives 
through,  for  example,  shifting  some  of 
the  opportunity  for  upside  gain  in 
return  for  additional  income. '^ 
Accordingly,  for  these  reasons,  as  well 
as  the  reasons  stated  in  the 
Commission's  Equity-Linked  Note 
Approval  Orders,'*^  the  Commission 


UMI 


»*15  U.S.C  78o(b)(6)  (1982). 

"Pursuant  to  section  15A(b)  of  the  Acllhe 
Cotrnnission  must  predicate  approval  of  trading  for 
new  products  upon  a  finding  that  the  introduction 
of  the  product  is  in  the  public  interest.  Such  a 
finding  would  be  diSicult  with  respect  to  a  product 
that  served  no  inveatment,  hedging,  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  by  market  participants  would  likely  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confideoce  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 

>"  See  Equity-Linked  Note  Approval  Orders, 
supra  note  4.  The  diacusalons  articulated  in  the 
Equity-Linked  Note  Approval  Orders  are 
incorporated  berain. 
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finds  that  the  NASD  standards  for  the 
listing  and  trading  of  SEEDS  are 
consistent  with  the  Act  and  that  the 
listing  and  trading  of  SEEDS  is  in  the 
public  interest.  

As  with  ELNs  and  ELDS,  SEEDS  are 
not  leveraged  instruments.  Their  price, 
however,  will  still  be  derived  and  based 
upon  the  imderl3nng  Unked  security. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  a  SEEDS  is 
similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  conmion 
stock.  Nonetheless,  in  considering  the 
Amex's  and  the  NYSE's  respective 
proposals  to  fist  and  trade  ELNs  and 
ELDS,  the  Commission  had  several 
specific  concerns  with  this  type  of 
product  because  the  final  rate  of  return 
of  an  ELN  is  derivatively  priced,  based 
on  the  performance  of  the  underlying 
security.  The  concerns  included:  (1) 
Investor  protection  concerns,  (2)~ 
dependence  on  the  credit  of  the  issuer 
of  the  instrxmient,  (3)  systemic  concerns 
regarding  position  exposure  of  issuers 
with  partially  hedged  positions  or 
dynamically  hedged  positions,  and  (4) 
the  impact  on  the  market  for  the 
underlying  linked  security."  The 
Commission  concluded,  however,  that 
the  Amex  and  the  NYSE  proposals 
adequately  addressed  eadi  of  these 
issues  sudi  that  the  Commission's 
regulatory  concerns  were  adequately- 
minimized.i"  Similarly,  in  this 
proposal,  the  NASD  has  proposed 
safeguards,  as  described  above,  which 
the  Commission  finds  to  be  equivalent 
to  those  approved  for  the  trading  of 
ELNs  and  ELDS.  In  particular,  by 
imposing  the  listing  standards, 
suitability,  disclosure,  and  compliance 
requirements  noted  above,  the  NASD 
has  adequately  addressed  the  potential 
public  customer  concerns  that  could 
arise  from  the  hybrid  nature  of  SEEDS. 
Further,  the  Commission  believes  that 
the  listing  standards  and  issuance 
restrictions  should  help  to  reduce  the 
likelihood  of  any  adverse  market  impact 
on  the  securities  underlying  SEEDS. 

Except  in  two  respects,  the 
Commission  finds  that  the  proposal  and 
Amendment  Nos.  1  and  2  to  the 
proposal  are  substantially  identical  to 
rule  changes  already  approved  by  the 
Commission  with  respect  to  the  listing 
and  trading  of  ELNs  on  the  Amex  and 
ELDS  on  the  NYSE.i"  The  two  new 
items  included  in  this  proposal  are:  (1) 
The  new  requirement  that  allows  the 
listing  of  SODS  linked  to  an  imderlying 
security  with  a  minimum  market 
capitaUzatioh  of  $500  miUion  and  a 


trading  volume  in  the  year  prim  to 
listing  of  at  least  80  million  shares;  and 
(2)  allowing  flexibility  for  the  NASD, 
with  the  concurrence  of  the  staff  of  the 
Commission,  to  determine  on  a  case-by- 
case  basis  to  list  SEEDS  that  do  not 
satisfy  one  of  the  three  objective  listing 
tiers  with  respect  to  market 
capitalization  and  trading  volimie.  The 
Commission  believes  that  neither  of 
these  proposals  raises  any  significant 
regulatory  issues  that  were  not 
addressed  in  the  Equity-Linked  Note 
Approval  Orders.  TTie  Commission  finds 
that  the  proposal  to  add  an  additional 
market  capitaUzation  and  trading 
volimie  requirement  for  eligible  linked 
securities  will  expand  the  number  of 
securities  that  can  be  Unked  to  these 
equity-linked  products  while 
maintaining  the  requirement  that  the 
linked  security  be  an  actively  traded 
common  stock  issued  by  a  highly 
capitalized  issuer.  While  the  proposal 
introduces  a  third  alternative  for  ELN 
eligibiUty  that  reduces  the  minimim:i 
market  capitalization  requirement  for 
the  Unked  security,  the  stock  of  such  an 
issuer  (or  sponsored  ADR  related 
thereto)  could  only  be  linked  to  a 
SEEDS  issue  if  its  trading  volume  for  the 
prior  one-year  period  is  at  least  80 
milUon  shares,  which  is  four  times 
higher  than  the  current  minimum 
trading  voliune  for  these  products  as 
currently  allowed  on  the  Amex  and  the 
NYSE.  Moreover,  in  recently  approving 
proposals  by  the  NYSE  and  the  Amex  to 
Ust  and  trade  ELDS  and  ELNs, 
respectively,  linked  to  securities 
(including  sponsored  ADRs]  issued  by 
non-U.S.  companies  subject  to  reporting 
requirements  imder  the  Act,  the  NYSE 
and  the  Amex  represented  to  the 
Commission  that  no  problems  had  been 
reported  to  either  exchange  regarding 
the  Usting  and  trading  of  these 
products.20  Furthermore,  the 
Commission  believes  that  together,  the 
new  capitaUzation  and  trading  volimie 
requirements  will  continue  to  ensure 
that  SEEDS  are  only  issued  on  highly 
liquid  securities  of  broadly  capitaUzed 
companies  and  that  these  requirements 
shoiild  help  to  reduce  the  likelihood  of 
any  adverse  market  impact  on  the 
securities  imderlying  SEEDS. 

Additionally,  allowing  the  NASD, 
with  the  concurrence  of  the  staff  of  the 
Commission,  to  approve,  on  a  case-by- 
case  basis,  an  issue  of  SEEDS  that  does 
not  satisfy  one  of  the  existing 
requirements  regarding  market 
capitalization  and  trading  volimie,^^  or 
that  exceeds  the  maximimi  allowable 


"Id. 


10  See  Exchange  Act  Release  Nos.  34545  and 
34549,  supra  note  4. 
"  See  supra  note  7. " 


percentage  of  shares  of  the  imderlying 
security,22  merely  adds  flexibiUty  to  the 
proposed  rule  change.  The  Commission 
beUeves  that  this  portion  of  the  proposal 
does  not  raise  any  regulatory  concerns, 
particularly  given  the  requirement  of 
obtaining  the  concurrence  of  the  staff  of 
the  Commission  prior  to  listing.23 

Finally,  the  NASD  represents  that  a 
number  of  issuers,  including  Nasdaq 
listed  companies,  have  expressed  an 
interest  in  listing  SEEDS  on  Nasdaq.  In 
light  of  the  Commission's  approval  of 
the  listing  of  ELNs  on  the  Amex  and 
ELDS  on  the  NYSE,  accelerating 
approval  of  this  proposal  will  ensure 
that  the  NASD  is  allowed  to  compete  on 
an  equal  basis  with  the  Amex  and  NYSE 
with  regard  to  these  equity-linked 
products. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  Nos.  1  and  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  in  order  to  allow  the 
NASD  to  begin  Usting  SEEDS  without 
delay.  As  discussed  above,  except  for 
two  aspects  the  proposal  merely 
provides  the  NASD  with  the  abiUty  to 
list  equity-linked  debt  securities  on  the 
same  basis  as  the  NYSE  and  the  Amex. 
Moreover,  the  Commission  notes  that 
the  proposals  by  the  NYSE  and  the 
Amex  to  list  and  trade  equity-linked 
debt  securities  were  published  by  the 
Commission  for  the  hill  comment 
period  without  any  comments  being 
received  by  the  Commission.  With 
respect  to  the  two  aspects  of  the  SEEDS 
proposal  which  expand  on  the 
standards  previously  approved  for  the 
NYSE  and  the  Amex,  for  the  reasons 
discussed  above,  the  Commission 
beUeves  that  no  significant  regulatory 
issues  are  raised  that  were  not 
adequately  address  in  the  Equity-Linked 
Note  Approval  Orders.^* 

Finally,  Amendment  No.  1  to  the 
proposal  also  eUminates  the  minimum 
holder  requirement  for  securities  which 
are  listed  pursuant  to  Article  III,  Section 
2  of  the  NASD  Rules  of  Fair  Practice  but 
which  trade  in  thousand  dollar 
denominations.  The  Commission  notes 
that  this  amendment  merely  conforms 
the  NASD's  rules  to  those  of  the  NYSE 
which  do  not  contain  a  minimum 
holder  requirement  for  hybrid  debt 
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seamties.25  Accordingly,  the 
Commission  beUeves  that  this 
amendment  does  not  raise  any 
significant  regulatory  issues. 

For  the  above  reasons,  the 
Commission  believes  it  is  consistent 
with  section  15A(b)(6)  2^  and  19(b)(2) " 
of  the  Act  to  approve  the  proposed  rule 
change  and  Amendment  Nos.  1  and  2  to 
the  proposal  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commtmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  jmy  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  wiU  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  Number  SR-NASD- 
94-49  and  should  be  submitted  by 
October  27, 1994. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.z*  that  the 
proposed  rule  change  (SR-NASD-94- 
49),  as  amended,  is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,** 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-24795  Filed  10-5-94;  8:45  am] 

BiUiNG  COD€  a01»-01-M 


"See  supra  note  12. 

"If  the  NASD  proposed  a  SEEDS  that  raised 
unique  or  significant  regulatory  concerns,  the  staff 
of  the  Conunission  would  require  the  NASD  to 
submit  a  rule  filing  to  the  Commission  pursuant  to 
section  19(b)  of  the  Act. 

"  See  Equity-Linked  Note  Approval  Orders, 
supra  note  4. 


"  See  section  703.19  of  the  NYSE  LUled 
Company  Manual. 

»15  U.S.C.  78o-3(b)(6)  (1988). 
"15U.S.C78s(b)(2)(1988). 

2»15U.S.C78s(b)(2)(1982). 
"17  CFR  200.3O-3(a)(12)  (1993). 


[Release  No.  34-34766;  File  No.  SR-NASD- 
94-62] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  an  Interim 
Extension  of  the  OTC  Bulletin  Board® 
Service  Through  December  31, 1994 

September  30. 1994.- 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b){l),  notice  is 
hereby  given  that  on  September  23. 
1994,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
simultaneously  approving  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  1. 1990,  the  NASD,  through 
a  subsidiary  corporation,  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ("OTCBB  Service"  or  "Service") 
in  accord  with  the  Commission's 
approval  of  File  No.  SR-NASD-68-19. 
as  amended.*  The  OTCBB  Service 
provides  a  real-time  quotation  medium 
that  NASD  member  firms  can  elect  to 
use  to  enter,  update,  and  retrieve 
quotation  information  (including 
unpriced  indications  of  interest)  for 
securities  traded  over-the-counter  that 
are  neither  Usted  on  The  Nasdaq  Stock 
Market^M  nor  on  a  primary  national 
seciuities  exchange  (coUectively 
referred  to  as  "OTC  Equities"). ^ 
Essentially,  the  Service  supports  NASD 
members'  market  making  in  OTC 
Equities  through  authorized  Nasdaq 
Workstation  imits.  Real-time  access  to 
quotation  information  captured  in  the 
Service  is  available  to  subscribers  of 
Level  2/3  Nasdaq  service  as  well  as 
subscribers  of  vendor-sponsored 
services  that  now  carry  OTCBB  Service 
data.  The  Service  is  currently  operating 


'  Securities  Exchange  Act  Release  No.  27975  (May 
1, 1990),  55  FR  19124  (May  8, 1990). 

*  With  the  Commission's  )anuar^  1994  eppro\-al 
of  File  No.  SR-NASEMI3-24.  the  universe  of 
securities  eligible  for  quotation  in  the  OTCBB  now 
includes  certain  equities  listed  on  regional  stock 
exchanges  that  do  not  qualify  for  dissemination  of 
transaction  reports  via  the  facilities  of  the 
Consolidated  Tepe  Association.  Securities 
Exchange  Act  Release  No.  33507  (January  24, 19941. 
59  FR  4300  (order  approving  File  No.  SR-NASI>- 
93-24). 
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under  interim  approval  that  expires  on 
October  3. 1994.3 

The  NASD  hereby  files  this  proposed 
rule  change,  pursuant  to  nctitm  19(b)(1) 
of  the  Act  and  Rule  19b-4  thereunder, 
to  obtain  authOTization  for  an  interim 
extension  of  the  Service  through 
December  31, 1994.  During  this  interval, 
there  will  be  no  material  d^ge  in  the 
OTCBB  Service's  operaticmal  featiires, 
absent  Commission  approval  of  a 
corresponding  Rule  19b-4  filing. 

II.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of,  and    . 
Statutory  Basis  fior,  the  Proposed  Rule 
Change 

In  its  filings  with  the  Ccanmission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  fcx-  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earlier  NASD  rule  filing 
(File  No.  SR-NASD-92-7)  that 
requested  permanent  approval  of  the 
Service.  For  the  month  ending  August 
31, 1994,  the  Service  reflected  the 
market  making  positions  of  402  NASD 
member  firms  displaying  quotations/ 
indications  of  interest  in  approximately 
5.107  OTC  Equities. 

During  the  proposed  extension, " 
foreign  securities  and  American 
Depositary  Receipts  (collectively, 
"foreign/ ADR  issues")  will  remain 
subject  to  the  twice-daily,  update 
limitation  that  traces  back  to  the 
Commission's  original  approval  of  the 
OTCBB  Service's  operation.  As  a  result, 
all  priced  bids/offers  displayed  in  the 
Service  for  foreign/ ADR  issues  will 
remain  indicative. 

In  conjunction  with  the  start-up  of  the 
Service  in  1990,  the  NASD  implemented 
a  filing  requirement  (under  section  4  of 
Schedule  H  to  the  NASD  By-Laws)  and 
review  procedures  to  verify  member 
firms'  compliance  with  Rule  lSc2-ll 
~  undo^  the  Act  During  the  proposed 
extensicn.  this  review  process  will 


UMI 


>  SeciiritiM  Exchange  Act  RaleaM  No.  34613 
(August  30,  1994).  59  FK  46278. 
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CO  Qtinue  to  be  an  important  component 
of  the  NASD's  oversight  of  farokOT- 
d(  alers'  market  making  in  OTC  Equities. 
Tl  e  NASD  also  expects  to  wodi  closely 
wfth  the  Commission  staff  in  developing 
fuhher  enhancements  to  the  Service  to 
fu  fill  the  maricet  structure  requirements 
m  Lndated  by  the  Securities  Enforcement 
R(  medies  and  Penny  Stodi  Reform  Act 
of  1990,  particularly  secti<»i  17B  of  the 
Ai  X*  The  NASD  notes  that 
in  plementation  of  the  Reform  Act 
ec  tails  Commission  rulemaking  in 
se  'eral  areas,  ihcliiding  the 
davelopment  of  mechanisms  for 
gathering  and  disseminating  reliable 
qv  otation/transaction  information  for 
"I  enny  stocks." 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rufe  change  is  consistent  with  sections 
llA(a)(l),  15A(b)  (6)  and  (11),  and 
se  :tion  17B  of  the  Act.  Section  llA(a)(l) 
se  s  forth  the  Omgressional  findings 
an  d  policy  goals  respecting  operational 
ei  hancements  to  the  securities  markets. 
Bi  sically,  the  Congress  found  that  new 
di  ta  processing  and  communications 
te  :hniques  should  be  applied  to 
in  iprove  the  efficiency  of  market 
o]  erations,  broaden  the  distribution  of 
ra  irket  information,  and  foster 
cc  mpetition  among  market  participants. 
S<  ction  l5A(b)(6)  requires,  among  other 
th  ings,  that  the  NASD's  rules  promote 
ju  it  and  equitable  principles  of  trade, 
fa  :ilitate  securities  transactions,  and 
pi  otect  pubhc  investors.  Subsection  (11) 
th  ereunder  authOTizes  the  NASD  to 
ac  opt  rules  governing  the  form  and 
c(  ntent  of  quotations  for  securities 
ti  ided  over-the-counter  for  the  purposes 
o  producing  fair  and  informative 
qi  [otations,  preventing  misleading 
qi  iotations,  and  promoting  orderly 
p  ocedures  for  collecting  and 
d:  sseminating  quotations.  Finally, 
S  ction  17B  contains  Congressicmal 
fi  idings  and  directives  respecting  the 
c<  llection  and  distribution  of  quotati<Hi 
it  formation  on  low-priced  equity 
s(  curities  that  are  neither  Nasdaq  nor 
e]  change- listed. 


'  On  November  24, 1992,  the  NASD  filed  an 
ap  plication  with  the  Commiuion  for  intenm 

gnation  of  the  Service  as  an  automated 
qiiotation  system  pursuant  to  Section  17B(b)  of  the 
Ai  t.  On  December  30, 1992,  the  Commission 
gr  inted  Qualifying  Electronic  Quotation  System 
('1  JEQS")  status  for  the  Service  for  purposes  of 
cfl  -tain  penny  stock  rules  that  became  effective  on 
la  tuary  1, 1993.  On  August  26. 1993,  the 
C4  mmission  granted  the  NASD's  reqa«(f  for  an 
e»  tension  of  QEQS  status  until  such  time  as  the 
O'  'CBB  meets  the  statutory  requirenwnts  of  Mctkm 
i;  B(b)(2).  Finally,  on  Utj  13.  leM.  the  NASD  filed 
ai  application  with  the  ConunnHoa  for  peinianent 
di  signation  of  the  Service  as  an  automated 
qi  otations  system  for  peaay  stacks  pursuant  to 
s«  :tion  17B(b). 


The  NASD  beUeves  that  extension  of 
the  Service  through  December  31, 1994, 
is  fully  consistent  with  the  foregoing 
provisions  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
sohcited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its 
pubhcation  in  the  Federal  Register  to 
avoid  any  interruption  of  the  Service. 
The  current  authorization  for  the 
Service  extends  through  October  3, 
1994.  Hence  it  is  imperative  that  the 
Commission  approve  the  instant  filing 
on  or  before  that  date.  Othervrise,  the 
NASD  will  be  required  to  suspend 
operation  of  the  Service  pending 
Commission  action  on  the  proposed 
extension. 

The  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  determination  on  permanent 
status  for  the  Service,  as  requested  in 
File  No.  SR-NASD-92-7.  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms' 
market  making  in  approximately  5,107 
OTC  Equities  and  the  widespread 
dissemination  of  quotation  information 
on  these  securities.  The  Service's 
operation  also  expedites  price  discovery 
and  facilitates  the  execution  of  customer 
orders  at  the  best  available  price.  From 
the  regulatory  standpoint,  the  NASD's 
capture  of  quotation  data  from 
participating  market  makers 
supplements  the  price  and  volume  data 
reported  by  member  firms  pursuant  to 
Part  XH  of  Schedule  D  to  the  NASD  By- 
Laws. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary.  Securities  and  Exchange 

Commission,  450  Fifth  Street.  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjdng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  (insert  date  21  days 
from  the  date  of  publication). 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder,  and,  in 
particular,  with  the  requirements  of 
section  15A(b)(ll)  of  the  Act,  which 
provides  that  the  rules  of  the  NASD 
relating  to  quotations  must  be  designed 
to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations,  and  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  notice  of  the  filing  thereof 
Accelerated  approval  of  the  NASD's 
proposal  is  appropriate  to  ensure 
continuity  in  the  Service's  operation  as 
an  electronic  quotation  medium  that 
supports  NASD  members'  market 
making  in  these  securities  and  that 
facilities  price  discovery  and  the 
execution  of  customers'  orders  at  the 
best  available  price.  Additionally, 
continued  operation  of  the  Service  will 
materially  assist  the  NASD's 
surveillance  of  its  members  trading  in 
OTC  Equities  that  are  eligible  and 
quoted  in  the  Service,  and  in  non-Tape 
B  securities  that  are  listed  on  regional 
exchanges  and  quoted  in  the  OTCBB  by 
NASD  members. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  for  an  interim  period  through 
December  31, 1994. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autJjority.  17  CFR  200.3O-3(a)(12). 
Margaret  a  McFarland. 
Deputy  Secretary. 
(PR  Doc.  94-24796  Filed  10-5-94: 8:45  am) 
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September  29, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  14. 1994,  the  National 
Securities  Clearing  Corporation 
(•'NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
NSCC-94-18)  as  described  below.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change  through  September  30. 
1995. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'fhe  proposed  rule  change  increases 
the  minimum  cash  clearing  fiind 
contribution  for  those  members  who  use 
letters  of  credit  as  clearing  fimd 
collateral  and  sets  a  limit  on  the  amount 
of  a  member's  required  clearing  fund 
contribution  that  may  be  collateralized 
with  letters  of  credit* 

II.  SeIf-Reguiator>'  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 


■  15  U.S.C  78s(b)(l)  (1968). 

2  The  proposed  rule  change  was  originally  filed 
on  October  27. 1989.  and  was  approved  temporarily 
through  IJecember  31.  1990.  Securities  Exchange 
Act  Release  no.  27664  (Januarv  31. 1990),  55  FR 
4297  (File  No.  SR-NSCC-«9-i6l.  Subsequently,  the 
Comcr.ission  granted  a  number  of  extensions  to  the 
tempoi«ry  approval  to  allow  the  Commission  and 
NSCC  sulTicient  time  to  review  and  assess  the  use 
of  letters  of  credit  as  clearing  fund  collateral.  Most 
recently  tempormrr  approval  was  granted  until 
September  30. 19M.  Securities  Exchange  Ad 
Release  No.  34304  Only  1. 1W4).  5»  FR  35542  (File 
No.  SR-NSCC-94-lOl. 


proposed  rule  diange  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepwed 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organizaiion's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  is  seeking  approval  of  a 
proposed  rule  change  that  modified  the 
amount  of  a  member's  required  clearing 
fund  deposit  that  may  be  collateralized 
by  letters  of  credit  Specifically,  the 
proposed  rule  change  increases  the 
minimum  cash  contribution  for  any 
member  who  uses  letters  of  credit  &t)m 
$50,000  to  the  greater  of  $50,000  or  10% 
of  that  member's  required  clearing  fund 
deposit  up  to  a  maximum  of  $1,000,000. 
In  addition,  the  rule  change  provided 
that  only  70%  of  a  member's  required 
clearing  fund  deposit  may  be 
collateralized  with  letters  of  credit  The 
rule  change  also  adds  headings  to  the 
clearing  fund  formula  section  for 
purposes  of  clarity  and  includes  other 
nonsubstantive  drafting  changes.  The 
effect  of  the  proposed  rule  change  is  to 
increase  the  liquidity  of  the  clearing 
fund  and  to  limit  NSCC's  exposure  to 
unusual  risks  resulting  from  the  reliance 
on  letters  of  credit 

Since  obtaining  temporary  approval  of 
the  original  filing  in  1989.  NSCC  has 
filed  clearing  fund  composition  reports 
with  the  Commission.  NSCC  states  that 
between  December  31, 1989,  and 
December  31, 1993,  as  a  result  of  the 
new  requirements,  it  has  observed  the 
following  changes  in  the  composition  of 
the  clearing  fimd: 
1 .  cash  deposits  have  increased  by 

approximately  225%; 
•2.  the  value  of  securities  deposited  has 

increased  by  approximately  205%;' 

and 
3.  letter  of  credit  deposits  have  decUned 

by  approximately  40%. « 


'  Securities  eligible  for  deposit  as  clearing  fund 
eollaieral  include  U.S.  or  municipal  bonds  in  the 
first  or  second  rating  of  any  nationallv  linown 
statistical  service.  NSCC  Rule  4.  §  1. 

*  In  October  of  1989  when  the  Conunission 
initially  granted  temporary  approval  of  NSCC's 
proposal,  letters  of  credit  accounted  for  76%  of  the 
total  dollar  value  of  required  clearing  fund  deposits 
By  May  28. 1993,  letters  of  credit  accounted  for  less 
than  30%.  During  the  period  from  )une  1. 1992,  to 
May  28. 1993,  letters  of  credit  actxunted  for  an 
average  of  30.49%  of  the  total  dollar  value  of 
required  clearing  fund  deposits,  and  for  no  month 
during  that  period  did  the  portion  of  letters  of  credit 
used  for  required  clearing  fund  deposits  rise  above 
34%.  Letter  from  Karen  L  SapCTStein.  Via 
President/Director  of  Legal  k  Associate  General 

Cofitinusd 
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NSCC  states  that  the  proposal  is 
consistent  with  its  requirements  under 
Section  17A  of  the  Act  because  it 
enhances  NSCC's  abihty  to  safeguard 
securities  and  funds  in  its  custody  or 
under  its  control. 

B.  Self-Regulatory  Organization's 
Statement  on  Bwden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  vdll  have  an  impact  or 
impose  a  burden  ou  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  new  written  comments  have  been 
solicited  or  received.*  NSCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

nr.  Date  of  EfiiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b){3)(F)  of  the  Act 
requires  that  a  clearing  agency's  rules  be 
designed,  among  other  things,  to  ensure 
the  safeguarding  of  securities  and  funds 
in  its  possession  or  control  or  for  which 
it  is  responsible  and  to  protect  investors 
and  the  public  interest.*  NSCC's 
proposal  to  limit  the  use  of  letters  of 
credit  to  collateralize  clearing  fund 
obhgations  should  make  NSCC's 
clearing  fund  more  liquid.  A  liquid 
clearing  fund  is  necessary  to  ensure  the 
safety  and  soimdness  of  a  clearing 
agency.  NSCC's  proposal  is  therefore 
consistent  with  the  requirements  under 
the  Act  with  regard  to  NSCC's  obligation 
to  safeguard  securities  and  funds  and  to 
protect  the  interests  of  investors  and  of 
the  pubhc. 

Although  letters  of  credit  are  a  useful 
means  of  funding  clearing  agency 
guarantee  deposits,  their  imrestricted 
use  may  present  rfsks  to  clearing 
agencies.  Because  letters  of  credit  reflect 
the  issuer's  promise  to  pay  funds  upon 
presentation  of  stipulated  documents  by 
the  holder,  a  clearing  agency  holding 
letters  of  credit  will  be  exposed  to  risk 
should  the  issuer  refuse  to  honor  its 
promise  to  pay.  Furthermore,  because 
under  the  Uniform  Commercial  Code 
the  issuer  may  defer  honoring  a 
payment  request  until  the  close  of 


UMI 


Counsel,  NSCC,  to  ]eny  W.  Carpenter,  Branch 
Chief,  Division  of  Market  Regulation,  Commission 
Oune  10. 1993). 

^  Since  the  initial  Tiling  of  the  proposed  rule 
change  NSCC  has  received  one  letter  of  comment. 
In  the  letter  Wedbush  Morgan  Securities,  Inc. 
opposed  NSCC's  proposal  because  they  believed  it 
would  inaease  the  cost  of  posting  collateral.  Letter 
from  Edward  W.  Wedbush,  President.  Wedbush 
Morgan  Securities,  Inc.,  to  David  F.  Hoyt,  Assistant 
Secretary,  NSCC  (November  9, 1989). 

•15  U.S.C  78q-l(b)(3)(F)  (198H). 
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business  on  the  third  banking  day 
following  receipt  of  the  required 
documents,  the  clearing  agency  either 
may  have  to  await  payment  or  may  have 
to  seek  alternative  short-term  financing. 
This  waiting  period  could  reduce  a 
clearing  agency's  Uquidity  and  thereby 
could  hinder  its  ability  to  meet  its 
payment  obligations  on  a  timely  basis.' 

As  indicated  above,  since  the 
proposal  first  received  temporary 
approval,  NSCC  has  experienced  over  a 
200%  increase  in  both  cash  and 
seauities  deposited  as  clearing  fund 
collateral.  Because  cash  and  securities 
are  generally  more  liquid  than  letters  of 
credit,  the  enhanced  level  of  such 
deposits  helps  to  ensure  the  liquidity  of 
the  clearing  fund  in  the  event  of  a  major 
member  insolvency,  catastrophic  loss, 
or  major  settlement  loss.  By  reducing 
the  risk  associated  with  the  use  of  letters 
of  credit,  the  proposal  is  consistent  with 
NSCC's  responsibilities  under  the  Act  to 
safeguard  securities  or  funds  in  its 
custody  or  control  and  to  protect 
investors  and  the  public  in  general. 

NSCC  has  requested  that  me 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  because  accelerated  approval 
of  the  proposal  will  keep  effective 
NSCC's  rules  that  restrict  member's 
usage  of  letters  of  credit  as  clearing  fund 
deposits  and  thereby  help  reduce  the 
exposure  of  NSCC's  clearing  fimd  to  the 
potential  liquidity  risks  associated  with 
using  letters  of  credit  to  collateralize 
member's  clearing  fund  obUgations. 
Moreover,  since  it  was  first  introduced 
in  1989,  NSCC's  proposal  has  been  open 
for  pubhc  comment  and  has  eUcited 
only  one  opposing^comment.  Thus  the 
Commission  does  not  foresee  that 
approval  of  the  proposal  will  elicit 
further  opposition. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


'  While  the  Division  of  Market  Regulation 
("Division")  believes  thlt  NSCC's  reducing  from 
100%  to  70%  the  percentage  of  a  clearing  member's 
required  clearing  fund  contribution  that  can  be 
collateralized  with  letters  of  credit,  the  Division  is 
still  concerned  that  70%  may  be  too  high  a 
percentage.  Consequently  the  Division  and  NSCC 
are  continuing  their  reviewing  of  the  70% 
concentration  limit  and  its  effect  on  NSCC's 
clearing  fund. 


amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NSCC.  Ail 
submissions  should  refer  to  File  No. 
SR-NSCC-94-18  and  should  be 
submitted  by  October  27, 1994. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  filing  is  consistent  with  the  Act  and 
in  particular  with  Section  17A  of  the 
Act. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-18)  be,  and  hereby  is 
approved  through  September  30, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  94-24797  Filed  10-5-94;  8:45  ami 
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Self>Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  the  Fine  Schedule  for  the 
Rule  on  Dissemination  of  Quotations 
In  Local  Issues 

September  30, 1994. 

On  May  24, 1994,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission''),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  its  fine  schedule  relating  to  the 
dissemination  of  quotations  in  local 
issues  and  to  amend  its  Minor  Rule  Plan 
("MRP").3 


The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34320  (July  6, 
1994).  59  FR  35545  Quly  12, 1994).  No 
comments  were  received  on  the 
proposal. 

Pursuant  to  Equity  Floor  Procedure 
Advice  ("EFPA")  2-B,  specialists  are 
required  to  disseminate  a  quote  prior  to 
one-half  hour  after  the  PSE  opening.  If 
a  specialist  fails  to  satisfy  this 
requirement,  he  currently  is  subject  to  a 
fine  of  $25  for  each  violation  beginning 
with  the  sixth  violation.*  The  rule 
change  will  raise  the  fine  for  each 
violation  to  $100  beginning  with  the 
third  violation. 

In  addition,  the  rule  change  will  add 
violations  of  EFPA  2-B  to  Exchange 
Rule  10.13  and  the  Exchange's  MRP.s 
PSE  Rule  10.13(a)  authorizes  certain 
PSE  Committees  to  impose  a  fine  not  to 
exceed  $5,000  on  any  member,  member 
organization,  or  person  association  with 
.  a  member  or  member  organization  for 
any  violation  of  an  Exchange  rule  that 
has  been  deemed  to  be  minor  in  nature 
and  approved  by  the  Commission  for 
inclusion  in  the  MRP.  Rule  10.13 
includes  a  list  of  rule  violations  that  are 
eligible  for  the  expedited  disciplinary 
procedure  under  the  MRP  and  that  may 
be  the  subject  of  fines,  in  accordance 
with  the  Recommended  Fine  Schedule. 

The  Commisston  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).»  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to    * 
prevent  fieudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  pubUc,  and  with  the  Section 
6(b)(6)  requirement  that  the  rules  of  an 
exchange  provide  that  its  members  are 
appropriately  discipUned  for  violations 
of  the  exchange's  rules  and  the  Act. 

Specifically,  the  Commission  believes 
that  an  exchange's  ability  to  effectively 


•15  U.S.C.  78s(b)(2)  (1988). 
« 17  CFR  200.30-3(a)(12)  (1994). 
'  15  U.S.C.  788(b)(1)  (1988). 
'  17  CFR  240.19b-4  (1993). 
'Rule  19d-l(c)(2)  undei  the  Act.  17  CFR 
240.19d-l(c)(2),  authorizes  national  securities 


exchanges  to  adopt  miiKir  rule  violation  plans  for 
the  summary  discipiine  and  abbreviated  reporting 
of  minor  rule  violations  by  exchange  members  and 
member  organiiations.  The  Exchange's  MRP 
initially  was  approved  l^  the  Commissioo  in  1985. 
See  Securities  Exchange  Act  Release  No.  22654 
(November  21. 1985).  SO  FR  48853  (November  27. 
1985). 

*The  number  of  violations  is  calculated  on  a 
rotating  quarterly  faaaia. 

'This  cbange  was  included  in  Exhibit  A  to  the 
rule  fUing.  See  alao  letter  bom  Kenneth  |.  Marcos. 
Directar  of  Equity  Surveillance/Compliance,  PSE.  (o 
katherine  Simmons,  SEC,  dated  September  29, 
1<»4. 

«15USXX7«{R>)(igM). 


enforce  compUance  by  its  members  and 
member  organization  with  Commission 
and  Exchange  rules  is  central  to  its  self- 
regulatory  functions.  The  inclusion  of  a 
rule  in  an  exchange's  minor  rule 
violation  plan,  therefore,  should  not  be 
interpreted  to  mean  that  it  is  not  an 
important  rule.  On  the  contrary,  the 
Commission  recognizes  that  the 
inclusion  of  minor  violations  of 
particular  rules  under  a  minor  rule 
violation  plan  may  make  the  exchange's 
disciplinary  system  more  efficient  in 
prosecuting  more  egregious  and/or 
repeated  violations  of  these  rules, 
thereby  furthering  its  mandates  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  adding 
EFPA  2-B  to  PSE  Rule  10.13  and  the 
Exchange's  MRP  is  consistent  with 
Sections  6(b)(5)  and  6(b)(6)  in  that  the 
purpose  of  Rule  10.13  is  to  provide  for 
a  response  to  a  rule  violation  when  a 
meaningful  sanction  is  needed,  but 
when  initiation  of  a  disciplinary 
proceeding  under  PSE  Rule  10.3  '  is  not 
suitable  because  such  a  proceeding 
would  be  more  costly  and  time- 
consuming  than  would  be  warranted 
given  the  minor  nature  of  the  violation. 
Rule  10.13  provides  for  an  appropriate 
response  to  minor  violations  of  certain 
Exchange  rules,  while  preserving  the 
due  process  rights  of  the  party  accused 
through  specified,  required  procedures. 

Furthermore,  the  Commission  finds 
that  violations  of  EFPA  2-B  are 
objective  and  technical  in  nature,  and 
are  easily  verifiable,  thereby  lending 
themselves  to  the  use  of  expedited 
proceedings.  Noncompliance  with  the 
requirement  to  disseminate  quotations 
in  local  issue  prior  to  one-half  hour  after 
the  opening  time  for  trading  on  the  PSE 
may  be  determined  objectively  and 
adjudicated  quickly  without  the 
complicated  factual  and  interpretive 
inquiries  associated  with  more 
sophisticated  Exchange  disciplinary 
proceedings.  If  the  Exchange  determines 
that  a  violation  of  one  of  these  rules  is 
not  minor  in  nature,  the  Exchange 
retains  the  discretion  to  initiate  full 
disciplinary  proceedings  in  accordance 
with  PSE  Rule  10.3.  The  Commission 
expects  the  PSE  to  bring  full 
disciplinary  proceedings  in  appropriate 
cases  (e.g.,  in  cases  where  the  violation 
is  egregious  or  where  there  is  a  history 
or  pattern  of  repeat  violations). 

In  addition,  the  Commission  finds 
that  the  increase  in  the  fine  fi-om  $25 
per  violation  starting  with  the  sixth 
violation,  to  $100  per  violation  starting 


with  the  third  violation  should  result  in 
appropriate  discipline  of  members,  in  a 
manner  that  is  proportionate  to  the 
nature  of  such  violations.  The 
Commission  believes  that  calculating 
the  fines  on  a  rotating  quarterly  basis  is 
an  equitable  approach  that  accounts  for 
the  possibihty  diat  a  substantial  period 
of  time  may  elapse  between  violations. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)()2  of  the  Act.a  that  the 
proposed  rule  change  (SR-PSE-94-13) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doa  94-24798  Filed  10-5-94;  8:45  am) 

BILUNG  CODE  8010-OI-M 


(Rel.  No.  IC-20S94-,  812-9180] 

Great  Hall  Value  Ten  Trust,  Series  1,  et 
al.;  Notice  of  Application 

September  30. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


'  PSE  Rule  10.  J  governs  the  initiation  of 
disciplinary  proceedings  by  the  Exchange  fur 
violations  within  the  disciplinary  jurisdiction  of  the 
E.xchunge. 


APPLICANTS:  Great  Hall  Value  Ten  Trust. 
Series  1  (the  "Rollover  Trust")  and 
Insight  Investment  Management,  Inc. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  11(a)  and  11(c). 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain  offers 
of  exchange  of  units  of  a  terminating 
Rollover  Trust  series  for  units  of 
subsequently  offered  Rollover  Trust 
series. 

FILING  DATE:  The  application  was  filed 
on  August  19, 1994. 

HEARING  OR  MOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  wTiting  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  25. 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 


•  15  U.SX:.  78e(bK2)  (tOMI. 

*  l7CFR200JO-3(aKl«(l»3|. 
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ADDRESSES:  Secretary:  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicants:  60  South  6th  Street, 
Minneapolis,  MN  55402-4422. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney  (202) 
942-0572,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Rollover  Trust  will  consist  of 
a  series  of  unit  investment  trusts  (the 
'Series")  registered  under  the  Act.  The 
units  representing  undivided  interests 
in  each  Series  will  be  registered  under 
the  Securities  Act  of  1933.  The  Rollover 
Trust  is  sponsored  by  Insight 
Investment  Management  ("Insight"). 
Applicants  also  request  relief  for 
subsequent  series  of  the  Rollover  Trust 
sponsored  by  Insight  or  a  sponsor 
controlled  by  or  under  common  control 
with  Insight. 

2.  Each  Series  will  pursue  an 
investment  objective  which  is  consistent 
with  a  specified  investment  philosophy. 
For  example,  the  first  Series  will  consist 
of  a  portfolio  of  commons  stocks  of  the 
ten  companies  in  the  Dow  Jones 
Industrial  Average  having  the  highest 
dividend  yield  as  of  the  opening  day  of 
business  on  the  day  prior  to  the  initial 
date  of  deposit  for  such  Series. 

Insight  intends  to  maintain  a 
secondary  market  for  the  units  ef  each 
Series,  although  it  is  not  obligated  to  do 
so. 

3.  Each  Series  will  terminate  on  a  date 
(the  "Mandatory  Termination  Date") 
which  is  a  specified  term  (e.g..  one. 
three  or  five  years)  after  the  Series' 
initial  date  of  deposit.  Commencing  on 
the  Mandatory  Termination  Date,  the 
common  stocks  held  in  the  portfolio 
("Equity  Securities")  will  be  sold  in 
connection  with  termination  of  the 
Series.  Insight  will  determine  the 
manner,  timing  and  execution  of  the 
sale  of  the  Equity  Securities.  A  specified 
number  of  days  prior  to  the  Mandatory 
Termination  Date  of  the  Trust,  the 
trustee  will  provide  notice  thereof  to  all 
unit  holders. 

4.  Absent  an  election  discussed 
below,  unit  holders  will  receive  a  cash 
distribution  evidencing  their  pro  rata 
share  of  the  proceeds  from  the 
liquidation  of  the  Equity  Securities  in 
the  Series.  Unit  holders  who  own  at 
least  a  specified  number  of  units  (e.g.. 


2£00  units),  however,  may  elect  to 
rejceive  a  distribution  of  Equity 
Securities  in  connection  with  the 
te  -mination  of  the  Trust. 

5.  Unit  holders  may  elect  alternatively 
tc  have  all  of  their  units  redeemed  in 

ki  nd  on  a  predetermined  date  prior  to 
th  B  Mandatory  Termination  Date,  and  to 
hi  ve  the  distributed  Equity  Securities 
s(  Id  by  the  trustee,  and  the  proceeds  of 
SI  ch  sale  reinvested  in  the  units  of  a 
n(  m  Series  (the  "Reinvestment  Trust 
S(  ries")  at  a  reduced  sales  charge.  The 
o  ition  of  unit  holders  to.make  such 
el  sction  is  referred  to  as  the  "Rollover 
O  )tion,"  and  unit  holders  making  such 
el  sction  are  referred  to  as  "Rollover  Unit 
H  )lders".  The  portfolio  of  the 
R  (investment  Trust  Series  will  contain 
a  specified  number  of  common  stocks 
s(  lected  by  Insight  pursuant  to  the  same 
ir  vestment  philosophy  which  was 
fo  llowed  in  selecting  the  common 
St  Jcks  in  the  terminating  Series.  The 
n  imber  of  common  stocks  in  the 
R  linvestment  Trust  Series  and  the 
a  iproximate  duration  of  the 
R  (investment  Trust  Series  will  be  the 
sj  me  as  those  of  the  terminating  Trust 
Si  Ties. 

6.  The  applicable  sales  charge  upon 
\\  e  initial  investment  in  the  Rollover 
T  -ust  will  be  2.95%  of  the  public 

o  fering  price,  while  the  reduced  sales 
c  large  applicable  to  Rollover  Unit 
¥  alders  will  be  no  more  than  2.0%  of 
tl  e  public  offering  price. 

A  >plicant's  Legal  Analysis 

1.  Section  11(a)  requires  SEC  approval 

0  an  offer  to  exchange  securities 
b  itween  open-end  investment 

CI  impanies  if  the  exchange  occurs  on 
ai  ly  basis  other  than  the  relative  net 
ai  set  values  of  the  securities  to  be 
e;  :changed.  Section  11(c)  makes  section 

1  (a)  appUcable  to  any  type  of  exchange 

0  fer  of  securities  of  registered  unit 

ii  vestment  trusts  for  the  securities  of 

ai  ly  other  investment  company, 

ii  respective  of  the  basis  of  exchange. 

2.  Applicants  represent  that  Rollover 

1  nit  Holders  will  not  be  induced  or 
e  icouraged  to  participate  in  the 

R  3llover  Option  through  an  active 
a  Ivertising  or  sales  campaign.  Insight 
n  cognizes  its  responsibility  to  its 
c  istomers  against  generating  excessive 
c  )mmissions  through  churning  and 
c  aims  that  the  sales  charge  collected 
V  ill  not  be  a  significant  economic 
ii  icentive  to  salesmen  to  promote 
ii  [appropriately  the  Rollover  Option. 
/  pplicants  further  believe  that  the 
F  sllover  Option  is  appropriate  in  the 
p  iiblic  interest  and  consistent  with  the 
p  rotection  of  investors  and  the  purposes 
fi  irly  intended  by  the  policy  and 
p  rovisions  of  the  Act. 


Applicant's  Conditions 

If  the  requested  order  is  granted, 
applicants  agree  to  the  following 
conditions: 

1.  Whenever  the  Rollover  Option  is  to 
be  terminated  or  its  terms  are  to  be 
amended  materially,  any  holder  of  a 
security  subject  to  that  privilege  will  be 
given  prominent  notice  of  the 
impending  termination  or  amendment 
at  least  60  days  prior  to  the  date  of 
termination  or  the  effective  date  of  the 
amendment,  provided  that: 

a.  No  such  notice  need  to  be  given  if 
the  only  material  effect  of  an 
amendment  is  to  reduce  or  eliminate  the 
sales  charge  payable  at  the  time  of  a 
rollover;  and 

b.  No  notice  need  to  be  given  if,  under 
extraordinary  circumstances,  either 

i.  There  is  a  suspension  of  the 
redemption  of  units  of  the  Rollover 
Trust  under  section  22(e)  of  the  Act  and 
the  rules  and  regulations  thereunder,  or 

ii.  A  Reinvestment  Trust  Series 
temporarily  delays  or  ceases  the  sale  of 
its  units  because  it  is  unable  to  invest 
amounts  effectively  in  accordance  with 
applicable  investment  objectives, 
policies  and  restrictions. 

2.  The  sales  charge  collected  at  the 
time  of  any  rollover  shall  not  exceed 
2.0%  of  the  public  offering  price  of  the 
unit  being  acquired  on  each  rollover. 

3.  The  prospectus  of  each 
Reinvestment  Trust  Series  and  any  sales 
literature  or  advertising  that  mentions 
that  existence  of  the  Rollover  Option 
will  disclose  that  the  Rollover  Option  is 
subject  to  modification,  termination  or 
suspension. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  94-24799  Filed  10-5-94;  8:45  am) 

BILLINQ  COOC  801(H)1-M 


[Rel.  No.  IC-20593;  812-9220] 

Norwest  Bank  Minnesota,  N.A.,  et  al.; 
Notice  of  Application 

September  30, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPLICANTS:  Norwest  Bank  Minnesota. 

N.A.  ("Bank");  Norwest  Funds;  Forum 

Financial  Services,  Inc.;  Core  Trust 

(Delaware)  ("Core  Trust");  and  Schroder 

Capital  Management  International,  Inc. 

("Schroder"). 

RELEVANT  ACT  SECTIONS:  Section  45(a). 


Federal  Register  /  Vol.  59,  No.  183  /  Thursday,  October  6,  1994  /  NoUces  50953 


SUMMARY  OF  APPUCAT10N:  Applicants 
request  an  order  under  section  45(a)  that 
would  declare  that  public  disclosure  of 
information  submitted  in  support  of 
another  application  and  relating  to 
anticipated  annual  cost  savings  is 
neither  necessary  nor  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors.  In  the  other  application  (File 
No.  812-9218),  appUcants  request  an 
order  that  would  permit  certain  series  of 
Norwest  Fimds  to  invest  portions  of 
their  assets  in  certain  series  of  Core 
Trust. 

FIUNG  DATE:  The  application  was  filed 
on  September  8, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  25, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,- the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a      • 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  N.W.,  Washington.  D.C.  20549. 
Applicants,  c/o  Forum  Financial  Group, 
Two  Portland  Square,  Portland.  Maine 
04101,  Attention;  Max  Berueffy; 
Norwest  Bank  Minnesota.  N.A.,  Norwest 
Center,  6th  and  Marquette,  Minneapolis. 
Minnesota  55479-1026,  Attention: 
Bruce  Moland;  and  Wihner,  Cutler  & 
Pickering.  2245  M  Street  NW., 
Washington,  D.C.  20037,  Attention: 
Jeremy  N.  Rubenstein. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Coimsel,  at 
(202)  942-0563  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Norwest  Funds  is  an  open-end 
investment  company  for  which  the  Bank 
acts  as  investment  adviser.  Five 
portfolios  of  the  Norwest  Funds,  the 
"Blended  Style  Norwest  Funds,"  intend 
to  invest  specified  portions  of  their 


assets  according  to  a  variety  of  different 
investment  strategies  or  styles. 

2.  Core  Trust  is  an  open-end 
investment  company  that  includes  a 
portfolio  that  intends  to  invest  in 
securities  issued  by  small  companies 
("Small  Company  Portfolio"),  a 
portfolio  that  intends  to  invest  in 
securities  of  foreign  issuers 
("International  Portfolio"),  and  a 
portfolio  that  will  be  designed  to 
replicate  the  performance  of  the 
Standard  &  Poor's  500  Composite  Index 
("Index  PortfoUo").  The  Bank  is  the 
investment  adviser  to  the  Small 
Company  and  S&P  500  Index  Portfolios, 
and  Schroder  is  the  investment  adviser 
to  the  International  Portfolio. 

3.  Apphcants  have  filed  another 
application  requesting  an  order  under 
sections  6(c)  and  17(b)  of  the  Act  that 
would  exempt  applicants  from  sections 
12(d)(1),  17(a)(1),  and  17(a)(2).  and 
under  section  17(d)  and  rule  17d-l 
thereunder  permitting  certain  joint 
transactions.  The  order  would  permit 
the  Blended  Style  Norwest  Funds  to 
invest  portions  of  their  assets  in  the 
Small  Company,  International,  and 
Index  Portfolios  of  Core  Trust. 

4.  In  support  of  the  other  application, 
applicants  have  submitted  information 
relating  to  the  estimated  cost  savings 
that  applicants  anticipate  vdll  be 
achieved  if  the  Blended  Style  Norwest 
Funds  invest  a  portion  of  their  assets  in 
Core  Trust.  In  particular,  applicants 
anticipate  that  the  proposed 
arrangement  will  result  in  significant 
savings  to  the  Blended  Style  Norwest 
Funds  in  custodial  fees  and  fund 
accounting. 

Applicants'  Legal  Analysis 

1.  Section  45(a)  provides  that  the 
information  contained  in  any 
application  filed  with  the  SEC  under  the 
Act  shall  be  made  available  to  the 
public,  unless  and  except  insofar  as  the 
SEC  finds  that  pubUc  disclosure  is 
neither  necessary  nor  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors. 

2.  AppUcants  request  an  order  under 
section  45(a)  for  the  exhibits  they 
submitted  in  support  of  the  other 
application  relating  to  international 
custody  charges  and  other  Ukely  cost 
savings.  These  exhibits  contain 
confidential  business  information  that 
has  been  supplied  to  support  appUcants' 
contention  diat  granting  \he  relief  they 
requested  would  Ukely  result  in  cost 
savings,  rather  than  increase  expense, 
for  the  Blended  Style  Norwest  Funds.  It 
is  possible  for  an  interested  investor 
fully  to  understand  and  evaluate  this 
argument  without  knowing  the  precise 
amount  of  the  cost  savings  that 


appUcants  believe  the  Blended  Style 
Norwest  Fund  may  realize.  Therefore, 
applicants  beUeve  that  public  disclosure 
of  the  information  is  not  necessary  in 
the  public  interest  or  for  the  protection 
of  investors. 

3.  On  the  other  hand,  such  pubUc 
disclosure  could  result  in  harm  to  the 
shareholders  of  the  Blended  Style 
Norwest  Funds.  AppUcants  have 
negotiated,  or  expect  to  negotiate, 
preferential  treatment  from  the  service 
providers  to  Core  Trust  as  a  resuh  of  the 
larger  Core  Trust  portfoUos  that  will  be 
created  by  the  pooled  investment  of  the 
Blended  Style  Norwest  Funds. 
Disclosure  of  how  the  negotiated  fees 
have  been  computed  and  the  specific 
amounts  that  would  have  been  charged 
under  other  circimistances  could 
weaken  the  appUcants'  negotiating 
position  towards  the  service  providers 
and  could  cause  the  service  providers  to 
refuse  to  give  the  appUcants  preferential 
rates.  AppUcants  submit.-therefore,  that 
public  disclosure  of  the  informaUon  is 
not  appropriate  in  the  public  interest  or 
for  the  protection  of  investors. 

4.  The  Freedom  of  Information  Act  (5 
U.S.C.  §  552)  generally  provides  that  aU 
information  provided  to  or  generated  by 
the  government  should  be  made 
available  to  the  general  pubUc,  with 
certain  exceptions  set  forth  in  the 
statute.  One  of  those  exceptions  is  for 
"trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential."    ' 
Applicants  beUeve  that  the  informaUon 
that  is  the  subject  of  this  appUcation 
falls  within  the  excepUon  described, 
and  it  thus  is  eUgible  for  protection 
under  the  Freedom  of  Information  Act.^ 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary 

IFR  Doc.  94-24800  Filed  10-5-94:  8:45  am] 
BitXING  CODE  W10-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  »2728] 

Georgia;  Declaration  of  Disaster  Loan 
Area  (Amendment  #5) 

The  above-numbered  Declaration  is 
hereby  amended,  in  accordahce  with  a 
notice  from  the  Federal  Emergency 
Management  Agency  dated  September 
21.  1994,  to  extend  the  deadline  for 
filing  applicaUons  for  physical  damages 


'  Applicants  recognize  that  any  order  granting  the 
confidential  treatment  requested  will  be  issued 
under  section  45(a)  only,  and  that  any  such  order 
will  not  be  dispositive  of  any  Freedom  of 
I.-.formation  Act  request  filed  by  a  third  party. 
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resulting  from  Tropical  Storai  Alberto 
beginning  on  July  3, 1994  and 
continuing  throu^  July  2S,  1994.  The 
deadline  is  herd)y  extended  thirty  days 
to  November  3, 1994. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  4, 1994  and  for  economic 
injury  the  deadline  is  April  7, 1995. 

The  economic  injury  number  for 
Georgia  is  629300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  October  3. 1994. 
Bernard  Kulik. 

Associate  Adiainistrator  for  Disaster 

Assistance. 

|FR  Doc.  94-24815  Filed  10-5-94:  8:45  am) 

BiuMS  CODE  mn-»^-u 


UMI 


Small  BusifMss  Investment  Company 
Compulation  of  Aftemative  Maximum 
Annual  Cost  of  Money  to  Small 
Business  Concerns 

13  CFR  107.302  limits  maximum 
annual  Cost  of  Money  (as  defined  in  13 
CFR  107.3)  that  may  be  imposed  upon 
a  Small  Concern  in  connection  with 
Financing  by  means  of  Loans  at  through 
the  purchase  of  Debt  Securities.  The 
cited  regulation  incorporates  the  term 
"Debenture  Rate",  which  is  defined 
elsewhere  in  13  CFR  107.3  in  terms  that 
require  SBA  to  publish,  from  time  to 
time,  the  rate  charged  on  ten-year 
debentures  sold  by  Licensees  to  the 
public. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  the  date  of 
pubhcation  of  this  Notice,  and  xmtil 
further  notice,  the  Debenture  Rate  for 
computation  of  maximum  cost  of  money 
pursuant  to  13  CFR  107.302  is  8.20 
percent  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing 
an  interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  Section  308(i)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  to  that  law's  Federal  override 
of  StBifi  usury  ceilings,  and  to  its 
forfeiture  and  penalty  provisions. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  small  business 
investment  companies) 

Drted:  Sep1eml)er  28, 1994. 
Robert  D.  StiUman. 

Associate  Administrator  for  bnestment. 
|FR  Doc.  94-24739  Filed  10-5-94-.-8:4S  am) 
BH.LINQ  GOOC  MIS-M-M 
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DEPAirrMENT  OF  STATE 

[Public  Notice  208q 

International  Telecommunications 
Advisory  Committee; 
Telecommunications  Standardization 
Sector  (ITAC-T)  Group  and  Study 
Group  A;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC).  Telecommimications 
Standardization  Sector  (ITAC-T)  Study 
Group  A  will  meet  November  9, 1994, 
in  room  5533,  9:30  a.m.  to  3:00  pjn., 
and  the  Telecommunications 
Standardization  Setitot  (ITAC-T)  (koup, 
December  8. 1994,  in  room  5533  from 
9:30  a.m.  to  3:00  p.m.  at  the  EtepaHment 
of  State,  2201  "C"  Street  NW.. 
Washington,  DC  20520. 

The  agenda  for  Study  Group  A  will 
include  a  debrief  of  the  September- 
October  ITU-T  Study  Group  1  meeting; 
continue  preparations  for  the  Geneva, 
November  29-Deoember  9,  ITU-T  Study 
Group  2  meeting:  continue  preparations 
for  the  Geneva,  December  12-15, 1994, 
ITU-T  Study  Group  3  meeting;  and 
discuss  other  issues  concerning  ITAC-T 
Study  Group  A. 

The  ag«ida  for  the  December 
Telecommunications  Standardization 
Sector  (ITAC-T — Group  meeting 
(formerly  the  CCITT  USNC)  will  include 
(1)  a  debrief  of  the  Kyoto 
Plenipotentiary  Conference  of 
September  19-October  14,  as  it  may 
affect  the  work  of  the  ITU's 
TeleconuDunicatioos  Standardization 
Sector,  with  particular  interest  on 
priorities,  and  strategic  policy  and 
planning  issues;  (2)  discussions 
covering  any  contributions  for  the 
January  23-27, 1995,  Geneva  meeting  of 
the  Telecommunications 
Standardization  Advisory  Committee 
(TSAG):  and  (3)  a  debrief  of  the  Ottawa 
QTEL  (InterAmerican 
Telecommunications  Commission) 
meetings,  and  discussions  relating  to  the 
ClTEL's  Permanent  Consultative 
Committee  I  (PCC-4)  which  will  be 
meeting  in  Honduras  in  February  1995. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled.  If  you 
are  not  presently  named  on  tiie  mailing 
list  of  the  Telecommimications 
Standardization  Sector  Group  (feameriy 
USNC)  or  Study  Group  A,  and  wish  to 
attend  please  call  202-647-0201,  no 
later  than  5  days  before  the  meeting. 
Enter  from  the  C  Street  Main  Lobby.  A 


picture  ID  will  be  required  for 
admittance. 

Dated:  September  22, 1994. 
Earl  S.  Barbdy, 
Chairman,  U.S.  ITAC  for  ITU- 
Telecommunication  Standardization  Sector. 
[FR  Doc.  94-24752  Filed  10-5-94;  8:45  am) 

BILUNG  COOC  47KMS-4I 


[PubHc  Notice  2087] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea; 
Wortcing  Group  on  Safety  of 
Navigation;  Notice  of  Meeting 

The  Working  (koup  on  Safety  of 
Navigation  of  the  Subcommittee  oa 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  AM  on 
Wednesday,  November  9, 1994,  in  room 
4315  at  U.S.  Coast  Guard  Headquarters 
2100  Second  Street  SW.,  Wa^iingKm, 
DC. 

The  purpose  of  the  meeting  is  to 
discuss  the  results  of  the  40th  session  of 
the  Subcommittee  on  Safety  of 
Navigation  (NAV)  of  the  International 
Maritime  Organization  (IMO)  which  met 
September  5-9, 1994,  at  the  IMO 
Headquarters  in  London,  and  to  prepare 
•for  the  41st  NAV  session  which  is 
tentatively  scheduled  for  September  4- 
8, 1995. 

Items  of  principal  interest  on  the 
agenda  are: 

— Routing  of  ships  and  related  matters 
— ^International  Code  of  Signals 
— Navigational  aids  and  related  matters 
—Vessel  Traffic  Services  (VTS)  and  ship 

reporting 
—Revision  of  SOLAS  chapter  V 
— Human  element  and  bridge  operations 
— Review  of  World  Meteorological 

Organization  (WMO)  handbooks  on 

navigation  in  areas  affected  by  sea-ice 
— IMO  standard  marine  communication 

phrases 
— Removal  of  wrecks  and  towage  of 

offshore  installations,  structures,  and 

platforms 
— Review  of  the  Code  for  the  Safe 

Carriage  of  Irradiated  Nuclear  Fuel 

(INF  Code) 
— Operational  aspects  of  Wing  in 

Ground  (WIG)— craft 
— Safety  of  passenger  submersible  craft 
— ^Transponder  systems 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Edward  J.  LaRue,  Jr.,  VS.  Coast  Guard 
(G-NSR-3),  Room  1416,  2100  Second 
Street  SW.,  Washington,  DC  20593-0001 
or  by  calling:  (202)  267-0416. 


Dated:  Septenyier  23, 1994. 
C3iarles  A.  Mast, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc  94-24751  Filed  10-5-94;  8:45  am] 

■nXmO  CODE  4710-07-M 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  tiie  Secretary 

Fitness  Determination  of  Capitol  Air, 
Inc. 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  94-9-48, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find 
Capitol  Air,  Inc.,  fit,  willing,  and  able  to 
provide  commuter  air  service  under  49 
U.S.C.  41738  (see  former  section  419(e) 
of  the  Federal  Aviation  Act). 
RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  X-56,  Department  of 
Transportation,  400  Seventh  Street, 
S.W..  Room  6401.  Washington,  D.C. 
20590,  and  serve  them  on  all  persons 
listed  in  Attachment  A  to  the  order. 
Responses  shall  be  filed  no  later  than 
October  17. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Woods.  Air  Carrier  Fitness 
Division  (X-56.  Room  6401).  U.S. 
Department  of  "Transportation,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590,  (202)  366-2340. 

Dated:  September  29. 1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc  94-24748  Filed  10-5-94;  8:45  am) 
BILUNQ  COOE  4»10-62-P 

Coast  Guard 
[CGD  94-083] 

Citemicai  Transportation  Advisory 
Committee  (CTAC)  Subcommittee  on 
tiie  Revision  of  Title  46  Code  of 
Federal  Regulations  (CFR)  Part  151 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  on  the 
Revision  of  the  Regxilations  for  Barges 
Carrying  Bulk  Liquid  Hazardous 
Materials  Cargoes,  Title  46  CFR  part 
151,  of  CTAC  will  meet  to  discuss 
recommendations  for  developing  a  new 


part  152  in  title  46  CFR.  The  new  part 
152  will  encompass  regulations  for 
i>arges  carrying  bulk  liquefied 
flammable  or  compressed  gas  hazardous 
materials.  The  meeting  wiU  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  on 
November  4, 1994,  from  9:00  a.m.  to 
4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  offices  of  the  American  Bureau  of 
Shipping.  16855  Northchase  Drive, 
Houston,  Texas  77060.  Personnel 
attending  the  meeting  should  report  to 
the  main  floor  reception  area  for 
direction  to  the  meeting  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Robert  F.  Corbin,  Commandant 
(G-MTH-1),  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  telephone 
(202) 267-1217. 

SUPPLEMENTARY  INFORMATION:  NoUce  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  section  1  et  $eq. 

The  carriage  of  bulk  liquefied 
flammable  and  compressed  gases  by 
barge  is  ciirrently  regulated  imder  46 
CFR  parts  38  and  151.  During  the 
revision  process  of  46  CFR  part  151,  the 
Subcommittee  determined  it  would  be 
appropriate  to  develop  a  new  part  152 
for  regulating  bulk  liquefied  flammable 
and  compressed  gases  while  continuing 
to  regulate  the  carriage  of  bulk  liquid 
hazardous  material  cargoes  under  part 
151.  The  Subcommittee's  liquefied 
flammable  gas  working  group  will 
present  its  recommendations  for  the 
new  part  152  regulations  to  the  fuU 
Subcommittee  at  this  meeting. 

Dated:  September  30. 1994. 
J.CCard. 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  94-24819  Filed  10-5-94;  8:45  am] 

BH.UNO  COOE  4»10-14-M 


[COD  94-084] 

Ci>emical  Transportation  Advisory 
Committee  (CTAC)  Subcommittee  on 
Marine  Vapor  Control  Systems 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  barge  and  facility 
working  groups  of  the  Subcommittee  on 
Marine  Vapor  Control  Systems  of  CTAC 
will  meet  to  continue  reviewing  tank 
vessels  cleaning  facility  operations  and 
evalaute  the  technical  and  safety  aspects 
of  potential  control  technologies  which 
will  allow  these  £acilities  to  meet  air 


quality  emissions  standards.  The 
meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  Ije  held  on 
November  2-3, 1994,  from  9  a.m.  to  5 
p.nL  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndham  Hotel,  12400  Greenspoint 
Drive.  Houston,  Texas  77060.  Personnel 
attending  the  meeting  should  proceed  to 
the  hotel  information  desk  for  direction 
to  the  meeting  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Robert  F.  Corbin,  Commandant 
(G-MTH-1),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001,  telephone 
(202)267-1217. 

SUPP1.EMENTARY  INFORMATION:  NoUce  of 
this  meeting  is  given  purusant  to  the 
Federal  Advisory  Committee  AcX.  5 
U.S.C.  App.  2  twist  1  et  seq. 

The  purpose  of  this  meeting  is  to 
continue  in  the  identification  of 
potential  safety  hazards  associated  with 
the  use  of  a  marine  vapor  control  system 
at  tank  vessel  cleaning  faciUties.  On  the 
first  day,  the  barge  and  facihty  working 
groups  of  the  Subcommittee  on  Marine 
Vapor  Control  Systems  will  be 
conducting  separate  Hazard  and 
OperabiUty  Studies  (HAZOPS)  to       ^ 
identify  potential  safety  hazards 
associated  with  tank  barge  systems/ 
vessel-to-shore  interface  issues,  and 
faciUty  vapor  control  system 
technologies,  respectively.  The  second 
day  of  the  meeting  will  be  spent 
discussing  unresolved  issues  and 
formulating  a  work  plan  for  the 
development  of  proposed  regulatory 
,  revisions  at  the  next  Subcommittee 
meeting. 

Dated:  September  30, 1994. 
J.C.  Card. 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

(FR  Doc.  94-24820  Filed  10-5-94;  8:45  am] 
BtUJNQ  COOE  4V10-14-M 


JGGD-84-082] 

National  Boating  Safety  Advisory 
Council  Subcommittee  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Boating  Safety 
Advisory  Council's  Subcommittee  on 
Inflatable  Personal  Flotation  Devices 
(PFDs)  will  meet  to  discuss  the  status  of 
development  of  draft  inflatable  PFD  and 
component  standards  related  to 
recreational  boating  safety.  The  meeting 
will  be  open  to  the  public. 
DATES:  liie  meeting  will  be  held  on 
October  19. 1994.  from  1  p.m.  to  5  p.m. 


S09S6 
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Written  mattfial  shoukl  be  sabmitted 
not  latw  than  October  17, 1994. 
ADDRESSES:  The  meeting  %vill  be  held  in 
room  B438.  U.S.  Department  of 
Transportation.  Nassif  Building,  400  7th 
Street,  SW..  Washington,  DC  20590- 
0001.  Written  material  should  be 
submitted  to  Mr.  Albert  Marmo. 
Executive  Director,  Cooomandant  (G- 
NAB).  U.S.  Coast  Guard,  2100  Second 
Street  SW..  Washington.  DC  20593- 
0001.  telephone  (202)  267-1077. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  Section  1  et  seq.  The 
agenda  for  the  meeting  will  be  to  review 
the  status  of  development  of  draft 
inflatable  PFD  and  component 
standards,  including  a  summary  of 
comments  received,  and  discuss 
whether  essential  characteristics  and  the 
average  boater's  needs  are  being 
adequately  addressed.  Hie  need  for  any 
of  the  categories  of  inflatable  PFDs  to 
have  carriage  or  other  limitations  on 
their  approval,  ease  of  servicing  and 
presence  of  user  friendly  indicators  of 
proper  servicing,  and  other  relevant 
issues  will  also  be  considered. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements 
should  so  notify  the  Executive  Director 
listed  above  under  ADDRESSES,  no  later 
than  the  day  before  the  meeting.  Written 
material  may  be  submitted  at  any  time 
for  presentation  to  the  Committee. 
However,  to  ensure  advance  distribution 
to  each  Committee  member,  persons 
submitting  written  material  are  asked  to 
provide  25  copies  to  the  Executive 
Director  no  later  than  October  17, 1994. 

Dated:  Septenber  29, 1994. 
R.C.  Houle, 

Acting  Chief,  Office  of  Navigation  Safety  and 
Waterway  Services. 

|FR  Doc.  94-24818  Piled  10-5-94;  8:45  am] 
BILLING  COOe  4t10-14-M 


Federal  Aviation  Administration 

Aviation  Rulemaldng  Advisory 
Committee;  VHF  Navigation  and 
Communication  Frequenqf  umization 
Working  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Establishment  of  a 
VHF  Navigation  and  Communication 
Frequency  Utilization  Working  Group. 

SUMMARY:  Notice  is  given  for  the 
estabhshment  of  ■  VHF  Navigation  and 
Communication  Frequency  Utilization 


Woridng  Group  in  support  of  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC)  <m  General  Aviation 
Issues.  In  addititm  to  informing  the 
>ublic  of  this  activity,  this  notice 
>rovides  a  point  of  contact  for  further 
nformation;  a  brief  description  of  the 
<  vorking  group's  task  and  application 
>rocedures  for  working  group 
nembership. 

'OR  FURTHER  INFORMATION  CONTACT: 

Ai.  Ix)uis  C.  Cusimano,  Assistant 
ibcecutive  Director  for  General  Aviation 
Operations  Issues,  FUght  Standards 
iervice  (AFS-800),  800  Independence 
Wenue  S.W.,  Washington,  DC  20591. 
elephone:  (202)  267-8452;  FAX  (202) 
:67-5094. 

^PPLEMENTARY  INFOflMATION:  The 
federal  Aviation  Administration  (FAA) 
las  established  an  Aviation  Rulemaking 
>idvisory  Committee  (ARAC)  (56  FR 
>190,  January  22, 1991;  and  58  FR  9230, 
February  19, 1993).  One  area  that  the 
VRAC  deals  with  is  general  aviation 
>perations  issues.  The  issues  involve 
he  operation  of  general  aviation  aircraft 
ind  certification  of  airmen.  Hie  VHF 
Navigation  and  Communication 
"requency  Utilization  Working  Group  is 
)eing  formed  to  formulate  and  present 

I'ecommendations  to  the  ARAC,  which 
vill  determine  whether  to  forward  them 
o  the  FAA. 

Specifically,  the  Working  Group's  task 
s  as  follows:  The  VHF  Navigation  and 
^Communication  Frequency  Utilization 
A^orking  Group  is  charged  with 
brmulating  and  presenting 
■econunendations  on  the 
mplementation  options,  which  will 
jrovide  greater  immunity  from 
nodulation  interference  while  still 
illowing  the  United  States  to  comply 
kvith  the  International  Standards. 
Recommended  Practices  and  Procedures 
or  Air  Navigation  Services,  contained 
n  Annex  10  to  the  Convention  of 
international  Civil  Aviation.  To 
maximize  opporiunity  for  formulation 
and  discussion  of  possible  options,  the 
working  group  should  have  a  balanced 
nembership  from  the  aviation  and 
jroadcast  industries.  The  working  group 
should  focus  on  the  issues  at  hand. 
[ncluding:  the  economic  impact  of 
meeting  the  International  Civil  Aviation 
Organization  (ICAO)  requirements, 
alternatives  for  achieving  improved 
frequency  protection,  evolutionary 
implementation  consideratians.  ICAO 
work  m  future  VHF  air/groimd  (A/G) 
commimication  system,  the  evolving 
U.S.  position  for  the  proposed  1995 
ICAO  divisional  meting  on  {Hedsion 
approach  and  landing  83rstems  mix. 
early  implenientatioo  of  die  Globel 
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Positioning  System  and  the  U.S.  Federal 
Radionavigation  Plan. 

The  VHF  Navigation  and 
Communication  Frequency  Utilization 
Working  Group  will  be  responsible  to 
the  ARAC  for  the  following  reports: 

A.  The  Wcwking  Group  should 
recommend  time  line(s)  for  completion 
of  the  task,  including  the  rationale,  for 
consideration  at  the  meeting  of  the 
ARAC  to  consider  general  aviation 
operations  issues  held  following 
publication  of  this  notice. 

B.  The  Working  Group  will  give  a 
status  report  on  the  task  at  each  meeting 
of  the  ARAC  held  to  consider  general 
aviation  operations  issues. 

The  VHF  Navigation  and 
Commimication  Frequency  Utilization 
Working  Group  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  tasks  assigned.  A 
Working  Group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  member  organizations  of  the  ARAC. 
An  individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  Working  Croup  should 
write  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  would  bring 
to  the  Working  Group.  The  request  will 
be  reviewed  writh  the  ARAC  Assistant 
Chair  for  General  Aviation  Operations 
Issues  and  the  Chair  of  the  VHF 
Navigation  and  Communication 
Frequency  Utilization  Worlung  Group, 
and  the  individual  will  be  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  of  the  FAA. 
Meetings  of  the  ARAC  to  consider 
general  aviation  operations  issues  will 
be  open  to  the  public  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act 
Meetings  of  the  VHF  Navigation  and 
Commimication  Frequency  Utilization 
Working  Group  will  not  be  open  to  the 
public  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  aimoimcement  of  Working  Group 
meetings  will  be  made. 

Issue  in  Washington,  DC,  on  September  29, 
1994. 
Louis  C  Cnsimaao, 

Astistant  Executive  Director  for  General 
Aviation  Operations  Issues.  Aviation 
Rulemaking  Advisory  Committee. 
(PR  Doc  94-24693  Filed  10-5-44;  8:45  am] 
■LUNG  OOOK  4ai«-1S-M 


Genaral  Aviation  and  VSavllcal  Flight 


on 


PosHioning  Syatam  (GPS) 
Approach  Prefect 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  pubhc  to  a  meeting  being 
conducted  by  the  FAA's  Geneial 
Aviation  and  Vertical  Flight  Technology 
Program  OfBce  to  addrenss  issues 
necessary  to  proceed  with  a  rotorcraft 
local  differential  global  positioning 
system  (GPS)  precision  approach 
project.  This  prqect's  primary  focus 
will  be  to  establidi  instrument  criteria 
based  upon:  (1)  Aircraft  systems  for 
reduced  pilot  woiidoad,  improved 
coclcpit  instrumentation,  enhanced  low- 
speed  aircraft  handling  characteristics, 
and  especially,  (2)  precision  guidance 
capabilities  of  local  differential  GPS. 
The  FAA,  as  part  of  this  project,  intends 
to  establish  a  joint  government/industry 
research  and  development  team  to  fully 
address  pertinent  vertical  flight  issues 
associated  with  local  differential  GPS 
precision  approach  capabilities  and 
requirements. 

DATES:  The  meeting  will  be  November 
30  and  December  1. 1994  from  8  a.m.  to 
5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Stouffer  Concourse  Hotel.  9801 
Natural  Bridge  Road,  Saint  Louis, 
Missouri  63134,  telephone  (314)  429- 
1100,  fax  (314)  429-3625. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Hickok,  General  Aviation  and 
Vertical  Right  Technology  Program 
Office  (ARD-30).  FAA,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  telephone  (202) 
267-8759. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
given  of  a  meeting  conducted  by  the 
General  Aviation  and  vertical  Flight 
Technology  Program  Office  on  the 
Rotorcraft  Local  Differential  Global 
Positioning  System  (GPS)  Precision 
Approach  Project  to  be  held  on 
November  30  and  December  1. 1994,  at 
tbe  Stouffer  Concourse  Hotel,  9801 
Natural  Bridge  Road,  Saint  Louis, 
Missouri  63134.  telephone  (314)  419- 
1100,  fax  (314)  429-3625.  The  agenda 
for  the  meeting  will  include: 

•  Opening  Remarks. 

•  Project  Organization. 

•  Operational  Concept  and  Needs. 

•  Pubhc  Presentations. 

•  Working  Group  Formation. 

•  Recommendations. 
Attendance  is  open  to  the  interested 

public,  but  will  be  limited  to  the  space 


available.  The  public  must  make 
arrangements  bf  November  18, 1994.  to 
present  oral  statements  at  tiie  meeting. 
The  public  may  present  written 
statements  at  any  time  prior  to  the 
meeting  date  by  providing  75  copies  to 
the  meeting  cocndinator  prior  to  the 
November  18. 1994  cutoff  date.  Persons 
with  a  disability  reqtiiring  special 
services,  such  as  an  interpreter  tar  the 
hearing  impaired,  should  contact  the 
meeting  coordinator  at  least  five  days 
prior  to  the  meeting. 

Issued  in  Washington,  D.C  on  September 
29, 1994. 

Ridiard  A.  Weiss, 

Manager,  General  Aviation  and  Vertical 

Flight  Technology  Program  Office. 

[FR  Doc.  94-24692  Filed  10-5-94;  8:45  am) 
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Notice  of  Intent  To  l^le  on  Apptication 
To  impose  and  Uae  the  Ravonuo  From 
a  Passenger  Facility  Charge  (FiFC)  at 
Killeen  Municipal  Airport,  KiNeen,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  rule  on 
appUcation. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  bam  a  PFC  at  Killeen 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Titie  IX  of  the 
Omnibus  Budget  ReconciUation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviati(H)  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  deUvered 
in  tripUcate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery. 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff.  ASW- 
610D,  Fort  Worth.  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Don  O. 
Christian,  Director  of  Aviation.  Killeen 
Municipal  Airport,  at  the  following 
address:  Mr.  Don  O.  Christian,  Director 
of  Aviation,  Killeen  Municipal  Airport. 
1525  Airport  Drive,  Box  A,  IGlleen, 
Texas  76543. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Ben  Guttery,  Federal  Aviation 
Administratitni,  Southwest  Reglaa. 
Airports  Division.  Planning  and 
Programming  Staff.  ASW-610D,  Post 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  bom  a  PFC  at 
Killeen  Municipal  Airport  under  tiie 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  Pub.  L.  101- 
508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  September  19, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  reveniie  from  a  PFC 
submitted  by  Killeen  Municipal  Airport 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  9, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  March  ], 

1995 
Proposed  charge  expiration  date:  March 

1.1997 
Total  estimated  PFC  revenue: 

$300,000.00 
Brief  description  of  proposed  project(s): 
Projects  to  Impose  and  Use  PFC's 
Airport  Drainage 
Security  Fencing 
Runway  Extension  Study 
Terminal  Building  Master  Plan 
Signage  and  Graphics 
Access  Road  to  Fuel  Area 
Fog  Seal  and  Paint  Runway 
Reconstruct  Air  Carrier  Concrete 

Ramp 
Reconstruct  Taxiway  A  and 

Associated  Ramp 
Fog  Seal  Taxiway  B 
Canopy  and  Landscaping 
Distance  Remain  Signs 
Taxiway  G  Repair 
Construct  Parking  Lot 
Upgrade  Lighting,  Fog  Seal,  and  Paint 
Terminal  Ramp 
Proposed  class  or  classes  of  air  carriers 
to  be  exempted  from  collecting  PFC's 
FAR  Part  135  air  charter  operators 
enplaning  less  than  1%  of  the  total 
number  of  passengers  enplaned  at 
Killeen  Municipal  Airport. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATKM  CONTACT  and  at  the  FAA 
regional  airports  office  located  at: 
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Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division, 
PUnning  and  Programming  Staif,  ASW- 
610D,  2601  Meacham  Boulevard.  Fort 
Worth.  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  docxmients  gennane  to  the 
application  in  person  at  Killeen 
Municipal  Airport. 

Issued  in  Fort  Worth,  Texas  on  September 
20, 1994. 

John  M.  Dempiejr. 

Manager,  Airports  Division. 

|FR  Doc  94-24694  Filed  10-5-94:  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement: 
Russell  County,  AL 

AOaiCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

StMlMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Russell  Coimty,  Alabama. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  D.  Wilkerson,  Division 
Administrator,  Federal  Highway 
Administration,  500  Eastern  Boulevard, 
Suite  200,  Montgomery,  Alabama 
36117-2018,  Telephone  (205)  223-7370. 
Mr.  G.  M.  Roberts,  Alabama  Department 
of  Transportation,  1409  Coliseum 
Boulevard,  Montgomery,  Alabama 
36130,  Telephone  (205)  242-6311. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Alabama  Department  of  Transportation, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  a  segment  of  U.S.  Highway  431 
in  Russell  County,  Alabama.  The 
purpose  of  the  proposed  project  is  to 
provide  a  safe,  efficient,  cost-effective, 
multi-lane  facility,  capable  of  handling 
existing  and  future  traffic  demands.  The 
EIS  will  evaluate  the  upgrading  of  a 
portion  of  existing  two-lane  U.S.  431  to 
a  modem  four-lane  facility.  The  project 
represents  the  last  segment  in  the  long- 
term  plan  to  connect  the  Alabama  cities 
of  Eulaula  and  Phenix  City  with  a  four- 
lane  roadway.  The  proposal  begins  at 
the  Barboiur/Russell  County  line  extends 
to  approximately  4  kilometers  (2.5 
miles)  north  of  the  community  of 
Pittsview.  The  length  of  the  proposal  is 
approximately  20  kilometers  (12.4 
miles).  Alternatives  under  consideration 
include:  (l)~Altemate  route  locations, 
(2)  taking  no  action,  and  (3)  postponing 
the  action. 


otters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  public 
iniolvement  meeting  sad  a  pubUc 
hearing  will  be  held  in  the  project  area. 
Public  notice  will  be  given  of  the  time 
and  the  place  of  the  meeting  and 
hetiring.  No  formal  scoping  meeting  is 
plumed  at  this  time. 

To  ensure  that  the  full  range  of  issues 
rebted  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
invited  from  all  interested  parties, 
lents  or  questions  concerning  this 

jposed  action  and  the  EIS  should  be 
cted  to  FHWA  at  the  address 

t)vided  above. 

Jtalog  of  Federal  Domestic  Assistance 

Number  20.205,  Highway  Planning 

1  Construction.  The  regulations 

plementing  Executive  Order  12372 
rding  Intergovernmental  consultation  on 

leral  programs  and  activities  apply  to  this 

»gram). 
Jo#  D.  Witkerson, 

DMsion  Administrator,  Montgomery, 
Ambama. 
\¥t  Doc.  94-24750  Filed  10-5-94;  8:45  am) 
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Intelligent  Transportation  Society  of 
Afierica;  Public  Meeting 

AdENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
A(  TION:  Notice  of  public  meeting. 


UMI 


SI  MMARY:  The  hitelligent  Transportation 

S<  ciety  of  America  (ITS  AMERICA)  will 

h(  Id  a  meeting  of  its  Coordinating 

O  luncil  on  October  25, 1994.  The 

se  ssion  is  expected  to  focus  on:  (1) 

A  itomated  Highway  System  Update;  (2) 

E(  ucation  &  Training  Workshop 

U  >date;  (3)  International  Activities 

U  )date;  (4)  System  Architecture 

D  ivelopment  Report;  (5)  National 

P]  ogram  Plan  Development  Report;  (6) 

O  her  Proposed  Workshops;  and  (7) 

Ri  port  on  5th  Annual  Meeting  Planning. 

A  tour  of  IntelUgent  Transportation 

S;  'Stem  facilities  in  the  Detroit  area  is 

ai  so  planned.  ITS  AMERICA  provides  a 

fa  rum  for  national  discussion  and 

r«  commendations  on  ITS  activities 

ir  eluding  programs,  research  needs, 

St  -ategic  planning,  standards, 

ii  temational  Uaison,  and  priorities.  The 

d  arter  for  the  utiUzation  of  ITS 

A  ^RICA  estabUshes  this  organization 

a)  an  advisory  committee  under  the 

F  deral  Advisory  Committee  Act 

(I  ACA),  5  U.S.C.  app.  2,  when  it 


provides  advice  or  recommendations  to 
DOT  officials  on  intelligent  vehicle- 
highway  sjrstems  policies  and  programs. 
(56  FR  9400.  March  6. 1991.) 
DATES:  The  Coordinating  Council  of  ITS 
AMERICA  wiU  meet  on  October  25  from 
8  a.m,  to  12  p.m.  e.t  A  tour  of  ITS 
taciUties  in  die  Detroit  area  is  also 
planned  for  the  afternoon. 
ADDRESSES:  The  Somerset  hm,  2601 
West  Big  Beaver  Road.  Troy,  Michigan 
48084.  (810)  643-2287. 
FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue,  SW., 
suite  800,  Washington.  DC  20024. 
Persons  desiring  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Ms.  Dee  Hamill  at  ITS 
AMERICA  by  telephone  at  (202)  484- 
4548,  or  by  FAX  at  (202)  484-3483.  The 
DOT  contact  is  Ms.  Susan  Lauffer, 
FHWA,  HTV-1.  Washington,  DC  20590, 
(202)  366-0372.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  e.t,  Monday 
through  Friday,  except  for  Federal 
hoUdays. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  September  30, 1994. 
Rodney  E,  Slater, 
Federal  Highway  Administrator. 
(FR  Doc.  94-24801  Filed  10-5-94;  8:45  am] 
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Federal  Transit  Administration 

Environmental  Impact  Statentent  for 
the  Northeast  Corridor  Project  In 
Dallas,  TX 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Federal  Transit 
Administration  (FT A)  in  cooperation 
with  Dallas  Area  Rapid  Transit  (DART) 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA).  The  EIS  will  be  prepared 
following  completion  of  a  Major 
Investment  Study  (MIS)  of 
transportation  improvements  in  the 
Northeast  Corridor  of  the  Dallas 
metropolitan  area.  The  MIS  will 
conclude  with  the  selection  of  a  Locally 
Preferred  Alternative  (LP A)  for 
implementation  in  the  corridor.  The  EIS 
will  assess  the  potential  impacts  of  the 
LPA.  No  Build  and  TSM  alternatives. 
DART  is  working  cooperatively  with  the 
North  Central  Texas  Coimcil  of 
Governments  (NCTCOG),  the  Texas 
Department  of  Transportation  (TxDOT), 


the  US  Department  of  Transportation 
(US  DOT-FTA  and  FHWA).  and  the 
aties  of  Dallas.  Garland,  and  Rowlett  to 
identify  an  affcvdable  and  cost-effective 
alternative  for  improving  mobility  in  the 
corridor. 

The  sequence  of  events  for  the 
planning  and  development  for  this 
project  include  the  following  major 
milestones: 

Scoping  Process — early  opportunity 
for  pijjlic  input  to  the  study  scope 

Major  Investment  Study  (MIS)— 
evaluation  of  proposed  improvement 
alternatives,  early  consideration  of 
environmental  factors,  concluding  with 
the  selection  of  a  Locally  Preferred 
Alternative  (LPA) 

LPA  Refinement  and  Environmental 
Impact  Statement  (EIS)—dettd\ed 
definition  of  the  LPA's  physical 
featiues,  assessment  of  potential 
impacts,  development  of  mitigation 
measurers  preparation  and  circulation  of 
the  Draft  EIS,  public  hearings  and 
completion  of  a  Final  EIS. 

Scoping  will  be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  fiederal, 
state,  and  local  agencies  and  through 
pubhc  meetings.  See  the  information 
below  for  further  details. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  the  EIS  and 
impacts  to  be  considered  should  be  sent 
to  DART  by  November  2,  1994.  See 
ADDRESSES  below.  Scoping  Meetings: 
Public  Scoping  Meeting  will  be  held  on 
Monday  October  3, 1994  and 
Wednesday  October  5, 1994  starting  at 
7:00  p.m.  in  Garland  and  Dallas.  See 
ADDRESSES  below. 

ADDRESSES:  Written  comments  should 
be  sent  to  Jack  Wierzenski,  Project 
Manager,  Dallas  Area  Rapid  Transit, 
1401  Pacific  Avenue;  Dallas,  Texas 
75266-7232.  The  Scoping  meetings  will 
be  held  at  the  following  locations: 

I.October  3,  1994 

Garland  Center  for  the  Performing  Arts, 
5th  and  Austin,  Garland,  Texas 

2.  October  5, 1994 

Lake  Highlands  High  School  (Student 
Center),  9449  Church  Road,  Dallas. 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Peggy  Crist,  FTA  Region  VI;  (81 7)  860- 
9663. 

SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

FTA  and  DART  invite  interested 
individuals,  organizations,  businesses 
and  federal,  state  and  local  agencies  to 
participate  in  defining  the  alternatives 
to  be  evaluated  and  identifying  any 


significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  Comments  on  the 
appropriateness  of  the  alt»natives  and 
impact  issues  are  encouraged.  Specific 
suggestions  on  additional  alternatives  to 
be  examined  and  issues  to  be  addressed 
are  welcome  and  will  be  considered  in 
the  development  of  the  fina^study 
scope.  Comments  may  be  made  orally  at 
the  meetings  or  in  writing  not  later  than 
November  2, 1994. 

DART  and  NCTCOG  staff  will  be 
present  at  the  scoping  meetings  to 
describe  the  corridor  alternatives, 
answer  any  questions  and  receive 
comments.  Additional  public  meetings 
will  be  scheduled  throughout  the 
project  to  review  results  and  provide 
input.  Interested  persons  will  be 
notified  of  project  progress  through 
ongoing  community  information 
distributed  to  the  project  mailing  list 
which  will  include  all  scoping 
participants. 

Additional  information  on  the  EIS 
process,  alternatives,  and  impact  issues 
to  be  addressed  by  the  study  is 
contained  in  a  "Scoping  Information 
Doctunent."  Copies  of  ^  document 
have  been  sent  to  affected  Federal,  State 
of  Texas,  local  government  agencies, 
and  interested  parties  currently  on 
record.  Others  may  request  the 
document  &t)m  DART.  See  ADDRESSES 
above. 

II.  Description  of  the  Study  Area  and 
the  Purpose  and  Need  for  a  Corridor 
Improvement 

As  part  of  the  regional  mobihty 
planning  effort,  and  as  of  June,  1994, 
DART  initiated  the  process  of  updating 
the  1989  Transit  System  Plan.  The 
Transit  System  Plan  update  effort  has 
been  coordinated  with  the  North  Central 
Texas  Council  of  Govenmients 
(NCTCOG)  Mobihty  2010  Plan  Update 
and  is  DART's  strategic  plan  of  services 
and  faciUties  for  meeting  mobility  goals. 
Elements  of  the  plan  currently  being 
implemented  include  efficient  deUvery 
of  bus  service;  construction  of  the  20- 
mile  LRT  Starter  System;  commuter  rail 
in  the  Dallas/Ft.  Worth  RAILTRAN 
corridor;  and.  High  Occupancy  Vehicle 
(HOV)  lanes.  For  the  Northeast  Corridor, 
DART'S  Draft  System  Plan  contains 
recommendations  for  Intermediate 
Capacity  Light  Rail  Transit;  HOV  lanes 
on  1-635;  a  Travel  Demand  Management 
proM-am;  and,  enhanced  bus  service. 

The  Conidor  includes  portions  of 
three  cities  in  the  DART  service  area  : 
Dallas,  Garland  and  Rowlett.  The 
Corridor's  southern  boundary  is 
Mockingbird  Lane  in  the  vicinity  of  the 
LRT  station  on  the  North  Central  Une  of 
the  Starter  System.  The  Mockingbird 


Station  and  the  North  Central  line  are 
currently  under  construction.  The 
Corridor  generally  follows  Ae  MKT 
Raihoad  to  the  north  and  east.  Skilbnan 
Road  is  considered  the  northwest  study 
corridor  boimdary;  Mockingbird  Lane/ 
Northwest  Highway/Garland  Road  form 
the  southeastern  boundary  of  the  study 
area. 

The  Corridor  is  approximately  15 
miles  in  length  from  Mockingbird  Lane 
to  Rowlett  Road  in  Rowlett.  The 
corridor  includes  popular  recreation 
and  leisure  spots  such  as  White  Rock 
Lake  and  Park,  Ridgewood  Park,  and 
Lake  Ray  Hubbard.  A  significant 
industrial  sector  is  located  along  1-635/ 
LBJ  Freeway  where  the  MKT  Railroad 
right-of-way  is  crossed  by  the  AT&SF 
Railroad.  Both  railroad  lines  have  active 
freight  service. 

h  is  not  anticipated  that  there  will  be 
significant  new  roadway  construction  to 
meet  the  increase  in  travel  demand.  The 
regional  mobility  plan  for  the  area  calls 
for  a  combination  of  modes  including 
roadway  improvements  and  investment 
in  transit  improvements  such  as  light 
rail,  commuter  rail.  HOV  lanes,  as  well 
as  TSM  and  TDM  improvements. 

in.  Alternatives 

Alternatives  proposed  for 
consideration  include: 

No-Build— The  No-Build  Alternative 
consists  of  the  Mobility  Plan  for  2010  as 
adopted  by  NCTCOG  with  the  exception 
of  improvements  in  the  Northeast 
Corridor. 

TSM — The  Transportation  System 
Management  (TSM)  Alternative 
includes  all  of  the  improvements 
included  in  the  No-Build  Alternative 
plus  a  number  of  low-to-moderate-cost 
travel  efficiency  and  travel  demand 
management  (TDM)  strategies. 

LRT — Light  Rail  Transit  along  the 
MKT  Railroad  corridor  coimecting  with 
the  LRT  Starter  System  station  at 
Mockingbird  Lane  and  continuing  to  the 
Central  Garland  Transit  Center  in 
downtown  Garland  with  a  possible 
extension  to  a  station  in  downtown 
Rowlett  will  be  considered. 
Consideration  is  also  being  given  to  the 
concept  of  Intermediate  Capacity  Light 
Rail  Transit,  which  is  a  staged 
implementation  phase  of  the  ultimate 
double  track  LRT  alternative.  The 
Intermediate  Capacity  LRT  option 
would  consist  of  a  single-track  LRT 
alignment  along  the  MKT  with  passing 
sidings  at  key  points. 

Commuter  Rail — ^This  alternative 
involves  the  use  of  the  MKT  Raihoad 
right-of-way  to  provide  service  to  the 
Garland  and  Rowlett  areas.  The 
commuter  rail  alternative  is  generally 
described  in  the  NCTCOG  2010  Mobility 
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Plan.  This  alternative  would  follow  the 
MKT  Railroad  right-of-way  from  the 
Mockingbird  Station  to  Gaxland  with  a 
possible  extension  to  Rowlett. 

IV.  Potential  Impacts  For  Analysis 

The  subjects  and  level  of  detail 
addressed  in  the  EIS  will  be  consistent 
with  the  requirements  of  the  joint  FTA/ 
FHWA  environmental  regulations 
(Environmental  Procedures  for  Project 
Development,  23  CFR  771  and  40  CFR 
1500-1508]  and  other  related 
regulations.  The  EIS  will  evaluate  the 
following:  local  and  regional  economic 
concerns;  transportation  service 
including  future  corridor  capacity; 
transit  cost;  transit  ridership  and  effect 
on  traffic  movement  community 
impacts,  including  land  use, 
displacements,  noise,  neighborhood 
compatibility,  and  aesthetics;  cultural 
resource  impacts  including  impact^^on 
historic  and  archaeological  resources 
and  parklands;  natural  resource  impacts 
including  air  quality,  wetlands,  water 
resources,  and  wildlife;  and  transit 
financial  implications. 

The  proposed  impact  assessment  and 
evaluation  will  take  into  account  both 
positive  and  negative  impacts,  direct 
and  indirect  impacts,  short  term 
(construction)  and  long  term  impacts, 
and  site  specific  and  corridor  wide 
impacts.  Evaluation  criteria  will  be 
consistent  vdth  all  Federal,  State  of 
Texas  and  local  criteria,  regulations  and 
policies.  Mitigation  measures  will  be 
identified  for  any  adverse 
environmental  impacts. 

Other  potential  impact  issues  may  be 
added  as  a  result  of  scoping  and  agency 
coordination  efforts. 

Issued  on:  September  30, 1994. 
Scott  E.  Tuxhom, 
Deputy  Regional  Adminstrator. 
IFR  Doc.  94-24691  Filed  10-5-94;  8:45  am) 
BtLUNQ  COOE  4»10-S7-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

September  27, 1994 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 


Pa  >erwork  Reduction  Act  of  1980, 
Pi  )lic  Law  96-511.  Copies  of  the 
suDmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
O^cer  listed.  Comments  regarding  this 
irmation  collection  should  be 
ressed  to  the  OMB  revievrar  listed 
an  i  to  the  Treasury  Department 
CI  jarance  Officer,  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bt  reau  of  Alcohol,  Tobacco  and 
Fi  -earms  (BATF) 

DhdB  Number:  1512-0045. 

^orm  Number:  ATF  REC  5310/2  and 
A*  T  Form  5310.10. 

Type  of  Review:  Extension. 

Title:  Letter  Applications  and  Notices 
Fi  ed  by  Brewers  (ATF  REC  5130/2); 
Bi  swer's  Notice  (ATF  F  5310.10). 

Description:  The  Internal  Revenue 
C(  de  requires  brewers  to  file  a  notice  of 
in  ent  to  operate  a  brewery.  ATF  Form- 
51130.10.  Brewer's  Notice,  is  similar  to  a 
parmit  to  operate.  Letterhead 
applications  and  notices  are  necessary 
tolidentify  specific  activities  that 
brewers  engage  in,  to  insiue  the 
pi  oposed  activities  will  not  jeopardize 
F<  deral  revenues. 

Respondents:  Businesses  or  other  for- 
pi  ofit.  Small  businesses  or 
oi  denizations. 

Estimated  Number  of  Respondents: 
4(0 

Estimated  Burden  Hours  Per 
Ri  fspondent:  49  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4, 150  hours. 

OMB  Number:  1512-0510. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Letter  AppUcation  to  Obtain 
A  ithorization  for  the  Assembly  of  a 
I^nsporting  Rifle  or  Nonsporting 
Shotgun  for  the  purpose  of  testing  and 
Evaluation. 

Description:  This  information 
c(  lUection  is  required  by  ATF  to  provide 
a  [neans  to  obtain  authorization  for  the 
assembly  of  a  nonsporting  rifle  or 
npnsporting  shotgim  for  die  purpose  of 
testing  or  evaluation. 

Respondents:  Individuals  or 
h  )useholds.  Businesses  or  other  for- 
p^ofit. 

Estimated  Number  of  Respondents:  5. 

Estimated  Burden  Hours  Per 
F  espondent:  30  minutes. 


Estimated  Burden  Hours  Per  Respondec  t/Recordkeeper: 


Form 


1040 3 1  ours,  8  minutes 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  3 
hours. 

Clearance  p/5^cer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  room  10226,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-24782  Filed  10-5-94;  8:45  am] 
nUING  CODE:  4«10-31-P  ^ 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  28, 1994 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  follov^ring 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  8ubmission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  Usted  and  to  the  Treasxuy 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0074. 

Form  Number:  IRS  Form  1040  and 
Related  Schedules  A,  B.  C.  C-EZ,  D,  E, 
EIC,  F.  R.  &  SE. 

Type  of  Review:  Resubmission. 

Ti^e:  U.S.  Individual  Income  Tax 
Return. 

Description:  This  form  is  used  by 
individuals  to  report  their  income  tax 
and  to  compute  their  correct  tax 
liability.  The  data  is  used  to  verify  that 
the  items  reported  on  the  form  are 
correct  and  are  also  for  general 
statistical  use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  65,740,664. 


Recordkeeping 


Learning  about  the 
law  or  the  form 


2  hours,  53  minutes 


Preparing  the  form 


4  hours,  41  minutes  ... 


Copying,  assembling, 

and  sending  the  form 

to  the  IRS 


0  hours,  53  minutes. 
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Form 


Schedule  A _. 

Schedule  B 

Schedule  C , 

Schedule  C-EZ  

Schedule  D , 

Schedule  E  

Schedule  EIC 

Schedule  F: 

Cash  Method  ... 

Accrual  Method 

Schedule  R 

Schedule  SE: 

Short 

Long 


Recordkeeping 


2  hours,  32  minutes  ... 

33  minutes 

6  hours,  26  minutes  ... 

46  minutes 

0  hours,  51  minutes  ... 
2  hours,  52  minutes  ... 
40  minutes 

4  hours,  2  minutes 

4  hours,  22  minutes  ... 
20  minutes 

20  minutes 

26  minutes 


Learning  atxxjt  the 
law  or  the  form 


0  hours,  6  minutes  . 
8  minutes 

1  hours,  10  minutes 
4  mirujtes 

0  hours,  42  minutes 

1  hours,  7  minutes  .. 

2  minutes 

0  hours,  35  minutes 
0  hours,  25  minutes 
15  minutes 

13  minutes 

22  minutes 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,099,492,131 
hours. 

Clearance  Officer:  Garrick  Sehar  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  94-24783  Filed  10-5-94;  8:45  am] 
BILUNO  CODE  4830-01-P-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  30, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission (s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  I>C  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  a  timely 
manner,  tiie  Department  of  Treasury  is 
requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approve  this 
information  collection  by  October  12, 
1994.  All  pubhc  comments  must  be 
received  by  close  of  business  October  8, 
1994. 


Internal  Revenue  Service  (IRS) 

OMB  Numfeer;  1545-1432. 

Survey  Project  Number:  IRS  PC:V  94- 
009-G. 

Type  of  Review:  Revision. 

Title:  Nashville  Point  of  Contact 
Interviews 

Description:  The  Internal  Revenue 
Service  is  in  a  major  organization-wide 
change  as  a  result  of  the  reinvention  of 
Government.  This  change  is  intended  to 
increase  its  effectiveness  in  tax 
administration  through  the  operation  of 
its  three  business  objections:  (1) 
increase  voluntary  comphance,  (2) 
reduce  taxpayer  burden,  and  (3) 
improve  quality-driven  productivity'  and 
customer  satisfaction.  IRS  is,  therefore, 
making  it  a  priority  to  learn  what 
customers  expect  and  to  develop  ways 
to  meet  and/or  surpass  those 
expectations.  The  current  focus  on 
quality  of  service  will  be  continued  and 
enhanced  through  improved  systems  to 
assess  the  quality  of  our  responses  and 
casework.  The  customers'  perceptions 
and  assessments  of  our  service  is 
gathering  data  via  our  "points  of 
contact"  with  the  customer. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
6,720. 

Estimated  Burden  Hours  Per 
Respondent:  Respondents:  6,720;  Time/ 
interview:  IVz  minutes 

Frequency  of  Response:  Varies. 

Estimated  Total  Reporting  Burden: 
168  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
N.W..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 


Preparing  the  form 


1  hours,  10  minutes 

17  minutes 

2  hours,  5  minutes  .. 

18  minutes 

1  hours,  1  minutes  ., 
1  hours,  16  minutes 
4  minutes 

1  hours,  14  minutes 

I  hours,  1 9  minutes 
22  minutes 

II  minutes 

34  minutes . 


Copying,  assembfing, 

and  sending  the  form 

to  the  IRS 


0  hours.  27  minutes. 

20  minutes. 

0  hours,  35  minutes. 

20  minutes. 

0  hours,  41  minutes. 

0  hours,  35  minutes. 

5  minutes. 

0  hours,  20  minutes. 
0  hours,  20  minutes. 
35  minutes. 

14  minutes. 
20  minutes. 


Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  94-24784  Filed  10-5-94;  6:45  am) 

BtLUNG  CODE:  4830-01^ 


Public  information  Collection 
Requirements  Submitted  to  OMB  for ' 
Review 

September  30. 1994 

The  Department  of  Treasxir\-  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
PubUc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  Survey  of  Truckstop  Owners 
and  Operators. 

Description:  Organized  crime  began 
operating  motor  fuel  excise  tax  e\-asion 
schemes  during  the  late  1980s. 
Approximately  100  truckstop  owners/ 
operators  in  New  Jersey,  New  York,  and 
Pennsylvania  will  be  surveyed  to  assess 
the  effect  of  Federal  and  State  law 
enforcement  actions  against  these 
schemes  and  identify  pockets  of 
continuing  illegal  activity. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 


Fflderal  Roaster  /  Vo 


Frequency^  ttesponse:  Other  (one- 
timeoaly). 
Esthnited  Total  Reporting  Burden:  50 

hours. 

0MB  Nimiber:  1545-0946. 

Foriii  Mimber:  IRS  Fonn  8554. 

Type  ofMenew:  Revision. 

Title:  Application  for  Renewal  of 
Enrdkunt  t»  Practice  Before  the 
Internal  B»iVUP  Service. 

Description:  This  information  relates 
to  the  apyrwri  of  continuing 
professional  education  programs  and 
the  renewal  of  the  enrollment  status  for 
those  individuals  admitted  (enrolled)  by 
the  Internal  Revenue  Service. 

Respond^tte:  Individuals  or 
households.  . 

Estimated  Number  of  Respondents/' 
Recordkeerpers:  30,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour.  12 

minotes. 

frequency  of  flesponse;  Other  (one- 
time only). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  36.000  hours. 

0MB  Number.  1545-1271. 

Hegnifftjon  ID  Numfcer  INTL-54-91 
NPRM  (formerly  INTL-610-86).  and 
INTL-1 78-86  NPRM. 

Type  of  Review:  Extension. 

Title:  Transfers  of  Stock  or  Securities 
by  U^  Persons  to  Foreign  Corporations 
(INTL-54-91);  Foreign  Liquidations  and 
Reorganizations  (INTL-1 78-86). 

Description:  A  U.S.  person  must 
generally  file  a  gain  recognition 
agreement  with  the  Service  in  order  to 
defer  gain  or  a  section  367(a)  transfw  of 
stock  to  a  foreign  corporation,  and  must 
file  a  notice  with  the  Service  if  it 
realizes  any  iiu»me  in  a  section  367(b) 
exchange.  These  requirements  ensure 
compliance  with  the  respective  sections. 

Bespondeais:  Businesses  or  other  for- 
profit. 


istimated  Number  of  Respondents:  1. 

^staa/aed  Burden  Hours  Per 
/?<  spondent:  1  hour. 

^ivqaency  trf  Response:  Asnualiy. 

igtimated  Total  Reporting  Burden:  1 
h(  ur. 

3MB  Nairiter:  1545-1276. 

Regulation  ID  Number:  FI-88-86 
Fiial. 

Type  of  Review:  "Extension. 

Title:  Real  £sti^e  Mortgage  Investment 
C(  mduits. 

Description:  Section  860E(e)  imposes 
J  excise  tax  on  the  transfer  of  a 
«  sidual  interest  in  a  REMIC  to  a 
d  squalified  party.  The  tax  must  be  paid 
b   the  transferor  or  a  pass-thru  entity  of 
vv  lich  the  disqualified  party  is  an 
ir  terest  holder. 

Respondents:  Businesses  or  other  for- 
p  ofit. 

Estimated  Number  of  Respondents: 
1  BOO. 

Estimated  Burden  Hours  Per 
I  ispondent:  20  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting  Burden: 


UMI 


sfes  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
6^2-3869,  hrtemal  Revenue  Service. 
I^om  5571. 1111  Constitution  Avenue. 

.W..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(i02)  395-7340.  Office  of  Management 
a  Ml  Budget,  Room  10226.  New 
E  xecutive  Office  Building,  Washington, 
I  C  20503. 


iMiLl 

I  «f>artmmtai  Boparts  Managetaent  Of^cer. 
[  Tt  Doc.  94-^478S  Filed  10-5-^4;  8:45  «m) 
i  LUNQ  CODE:  a«30-01-» 


[TrMSury  Order  Number  1(«-10) 
Delegation  of  Authority  to  the  Deputy 

Systems);  Oelegatioo 

September  29, 1994. 

By  virtue  of  the  authorUy  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  verted  by  31  U.S.C.  321(b) 
and  44  U.S.C  SS06,  «nd  pursuant  to  S 
CFR  1320.8,  the  Deputy  Assistant 
Secretary  tlnformation  Sy^ems)  is 
designated  as  the  Department's  senior 
official  to  carry  out  the  Departoaent's 
responsibilities  under  Chapter  35  of 
Title  44.  United  States  Code. 

In  addition,  the  authority  delegated  to 
the  Secretary  by  memorandum  of 
November  14, 1988.  from  the  Secretar>' 
of  Commerce,  there  is  hereby 
redelegaled  to  the  Deputy  Assistant 
Secretary  (Information  Systems),  the 
authority  to  waive,  under  conditions 
specified  by  the  D^artment  of 
Commerce,  previously  issued  and  all 
subsequent  Federal  Information 
Processing  Standards  {Fff  S)  that  are 
compulsocy  iix  Federal  agency  use  in 
the  acquisition  ead  iDanagement  of 
computers  and  related 
telecommunications  systems.  This 
authority  may  not  be  redelegated. 

This  Treasury  Order  (TOJ  supersedes 
the  following: 

a.  TO  102-10,  'T)elegation  of 
Authority  to  the  Deputy  Assistant 
Secretary  for  Information  Systems  to 
Waive  Federal  Information  Processing 
Standards."  dated  March  17, 1989;  and 

b.  TO  102-12,  "Delegation  of 
Authority  to  the  Senior  t3fRcial,~  dated 
June  21, 1991. 

Lloyd  Bentsen, 

Secretary  of  the  Treasury. 

[FR  Doc.  94-24688  Filed  10-5-9%:  8:43  ato] 
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Federal  Register 

Vol.  59,  No.  193 


Thursday.  October  6.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putilished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552tXe)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  2:00  p.m.,  Monday, 
October  24, 1994. 

place:  2033  K  St.,  N.W..  Washington. 
D.C.,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Review.   , 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-24892  Filed  10-4-94:  11:36  am) 

BILUNG  CODE  SaSI-OI-M 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  1:30  p.m.,  Mondav, 

October  24, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 

D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  94-24893  Filed  10-4-94: 11:36  amj. 

BILLING  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  1:00  p.m..  Mondav. 
October  24, 1994. 


PLACE:  2033  K  St.  NW..  Washington.  DC, 
Lower  Lobby  Hearing  Room. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

—Exemptions  for  Certain  Exchange-Traded 
Futures  and  Options  Contracts,  Section 
4(c) 
—National  Futures  Association  Briefing 
—Quarterly  Review/4  th  Quarter  FY  1994 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  94-24894  Filed  10-4-94: 11:36  am] 
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NATIONAL  COMMISSION  ON  LIBRARIES  AND 

INFORMATION  SCIENCE 

STATUS:  Open. 

MEETING:  Meeting  of  the  U.S.  National 

Commission  on  Libraries  and 

Information  Science  (NCLIS). 

DATE  AND  TIME:  October  25,  1994.  2:00 
p.m.-5:30  p.m. 

PLACE:  National  Judicial  College,  Law 
Library  Board  Room  university  of 
Nevada,  Reno. 

HEARING:  NCUS  Hearing  on  the  Federal 
Role  for  Libraries:  Planning  for  the 
Reauthorization  of  the  Library  Ser\aces 
and  Construction  Act  (LSG\j'. 
DATE  AND  TIME:  October  26,  1994.  8:30 
a.m.-3:45  p.m. 

PLACE:  Incline  Village  Center  Meeting 
Room,  Incline  Village,  Nevada.  Persons 
wishing  to  testify  or  to  submit  written 
statements  should  contact  Kim  Miller 
(202-606-9200).  Written  statements 
must  be  submitted  bv  November  28. 
1994. 


MEETING:  NCLIS  Meeting. 

DATE  AND  TIME:  October  27, 1994.  8:00 
a.m.-4:00  p.m. 

PLACE:  Incline  Village  Center  Meeting 
Room,  Incline  Village,  Nevada. 
MATTERS  CONSIDERED  AT  NCUS  MEETING: 
October  25, 1994— Administrative 
matters;  discussion  of  the 
reauthorization  and  reorganization  of 
the  Office  of  Educational  Research  and 
Improvement  (OERI)  and  OERI  Research 
Institutes;  review  of  results  from  NCLIS 
Briefings  on  Libraries  and  the 
Information  Superhighway:  The  Role  of 
State  Agencies  and  Planning  the  Federal 
Role,  9/21  and  9/22/94;  Presentation  of 
the  Hexacon  Planning  Process. 

October  27, 1994— Update  on 
intellectual  freedom  and  censorship 
issues;  review  and  discussion  of  results 
of  NCLIS  hearing  on  26  October  1994  on 
The  Federal  Role  for  Libraries:  Planning 
for  the  Reauthorization  of  LSCA; 
digitization  tutorial  and  Library  of 
Congress;  discussion  of  proposal  for 
NCLIS  to  co-sponsor  a  pre- White  House 
Conference  on  Aging  event;  Report  on 
White  House  Conference  on  Small 
Business;  discussion  of  activities  related 
to  permanent  paper. 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  co::tact 
Barbara  Whiteleather  (202-606-9200) 
no  later  than  one  week  in  advance  (»f  the 
meeting. 

Dated:  September  27,  1994 
Peter  R.  Young, 
SCUS  E.\ecu  tive  Director 
[FR  Doc.  94-24951  Filed  lO-J-94:  3:4;  p-J 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edtorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  docun)ents.  These  corrections  are 
prepared  by  the  Office  o«  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunrients  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


§6l4.4aC6    [Coivectedg 
0 1  page  46733.  in-ftie  third  column. 


FARM  CREOrr  ADMINISTRATION 
l2CFRPart614 

WH  3052-ABS1 

Loan  PolictM  and  Operations;  General 
Provisions;  CoRalerai  Evaluation 
Requirements,  Actions  on 
ApplicBtions,  Review  of  Credit 
Decisions,  and  Releasing  fnlormation 

Correction 

In  rule  document  94-22220  beginning 
on  page  46725  in  the  issue  of  Monday, 
September  12, 1994.  make  the  following 
correction: 


§614. 


4266.  the  undesignated 

graph  below  pan^raph  (d)  should 
c  esignated  as  "<e)". 


in 

pari 

be 

BILl4<C  code  tMM1« 


Federal  Segister 
Vol.  59.  No.  193 
Thursdav.  October  6.  1994 


SM  kLL  BUSINESS  ADMINISTRATION 

13  iFR  Part  121 

Smfall  Business  Size  Standards; 
En\  ironmental  Remediation  Services 

Coi  action 

I]  I  rule  document  94-22677  beginning 
on  )age  47236  in  the  issue  of  Thursday. 
Sei  tember  15. 1994,  mtke  the  following 
corrections: 

fill  .601    [Corrected] 

1 ,  On  page  47245,  in  §  121.601,  in 
foo  note  19,  in  the  fourth  line,  "any" 
shquld  read  "may". 

On  page  47246.  in  §  121.601,  in 
focAnote  23,  in  the  second  paragraph,  in 
the  fifth  line,  insert  "not"  after  "are". 

BILI  MG  CODE  ISOMI-O 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  10 

[C60S1-211J 

RIN2115-At>S2 

Five-Year  Term  of  Validi^  lor 
Certificates  o<  Regislry  and  Merci>ant 
Mariner's  Documents 

Correction 

In  jule  document  94-23655  beginning 
on  page  49294  in  the  issue  of  Tuesday, 
September  27. 1994,  make  the  following 
corrections: 

§10^03    [Corrected] 

On  page  49298.  in  §  10.203,  in  the 
table,  in  the  first  column  and  first  entry. 
"operators  or"  ^ould  read  "operators 
of. 

§10.811    [Con-ected] 

On  page  49300,  in  §  10.811,  in  table 
10.811  in  the  first  column,  the  last  entry 
"1930  '  should  read  "1939". 
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STATE  JUSTICE  INSTnUTE 

Grant  Quideiine 

agency:  State  Justice  Institute. 

ACTWM:  Final  grant  guideline. 

summary:  This  Guideline  sets  forth  the 
administrative,  programmatic,  and 
financial  requirements  attendant  to 
Fiscal  Year  1995  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

EFFECTIVE  DATE:  October  6. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  I.  Tevelin,  Executive  Director,  or 
Richard  Van  Duizend,  Deputy  Director, 
State  Justice  Institute,  1650  King  St. 
(Suite  600),  Alexandria,  VA  22314,  (703) 
684-6100. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.C.  10701,  et  seq.,  as  amended, 
the  Institute  is  authorized  to  award 
grants,  cooperative  agreements,  and 
contracts  to  State  and  local  courts, 
nonprofit  organizations,  and  others  for 
the  purpose  of  improving  the 
administration  of  justice  in  the  State 
courts  of  the  United  States. 
Approximately  $ll*/i  million  is 
available  for  award  in  FY  1995. 

Changes  in  the  Final  Guideline 

On  August  22, 1994.  the  Institute 
published  its  proposed  FY  1995  Grant 
Guideline  in  the  Federal  Regbter  for 
public  comment.  59  FR  43160. 
Comment  was  specifically  requested  on 
whether  SJI  should  continue  to  require 
each  applicant  for  a  judicial  education 
scholarship  to  submit  a  concurrence 
signed  by  the  chief  justice  of  the 
applicant's  State  (see  section  II.B.2.b.v.). 
TTie  only  comment  received  on  this 
issue  was  from  a  State  court 
administrator  who  emphasized  the 
administrative  importance  of  the  chief 
justice's  concurrence.  The  concurrence 
requirement  is,  accordingly,  retained  in 
the  Final  Guideline.  The  Guideline  also 
has  been  amended  to  better  assure  that 
sufficient  scholarship  funds  are 
available  each  quarter. 

In  addition,  the  Final  Guideline 
solicits  applications  from  courts  and 
other  organizations  interested  in 
participating  as  dowoilink  (receiving) 
sites  for  the  National  Town  Hall 
Meeting  on  Improving  Public 
Confidence  in  the  Courts  scheduled  for 
October  1995  (see  section  II.B.2.a.ii.). 
The  Institute  recently  awarded  a  grant  to 
the  National  Center  for  State  Courts  and 
the  American  Judicature  Society  to 
convene  this  videoconference. 
Interested  jurisdictions  must  submit  an 
,  application  to  the  National  Center  for 
State  Courts  addressing  the  criteria  set 
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rth  in  section  n.B.2.a.ii.  no  later  than 
ebruary  15, 1995. 

In  FY  1994,  the  Institute  required 
tach  grantee  to  submit  its  final  product 
►n  a  diskette  in  ASCH.  The  Final  FY 
.995  Guideline  requires  grantees  to 
>rovide  only  a  one-page  abstract 
;ummarizing  the  grant  product  in 
VSCn.  See  section  Vn.C.6. 

In  response  to  comments,  the  audit 
equirements  in  the  Final  Guideline 
lave  also  been  changed  to  make  OMB 
Circular  A-133  applicable  to  SJI 
grantees  imder  the  same  terms  and 
:onditions  (including  applicability 
hresholds)  that  would  apply  to  Federal 
rrantees. 

In  addition,  several  technical 
:larifications  and  corrections  have  been 
nade  in  the  Final  Guideline. 

Types  of  Grants  Available  and  Funding 
ledules 

The  SJI  grant  program  is  designed  to 
responsive  to  the  most  important 
leeds  of  the  State  courts.  To  meet  the 
range  of  the  coxirts'  diverse  needs. 

e  Institute  offers  six  different  types  of 
grants.  The  types  of  grants  available  in 
Hf  1995  and  Uie  funding  cycles  for  each 
)rogram  are  provided  below: 

Project  Grants.  These  grants  are 
iwarded  to  support  education,  research, 
demonstration  and  technical  assistance 
>roiects  to  improve  the  administration 
)f  justice  in  the  State  courts.  With 
iinited  exceptions  (see  sections 

B.2.b.i.  and  II.c),  project  grants  are 

tended  to  support  innovative  projects 

f  national  significance.  As  provided  in 
section  V.  of  the  Guideline,  project 
{rants  may  ordinarily  not  exceed 
boo, 000  a  year;  however,  grants  in 
excess  of  $200,000  are  likely  to  be 
iwarded  only  to  support  projects  likely 
to  have  a  significant  national  impact. 
Applicants  must  ordinarily  submit  a 
concept  paper  (see  section  VI.)  and  an 
application  (see  section  VII.)  in  order  to 
obtain  a  project  grant. 

As  indicated  in  Section  VI.C,  the 
Board  may  make  an  "accelerated" 

K reject  grant  of  less  than  $40,000  on  the 
asis  of  the  concept  paper  alone  when 
the  need  for  the  project  is  clear  and  little 
additional  information  would  be 
provided  in  an  application. 

The  FY  1995  mailing  deadline  for 
project  grant  concept  papers  is 
November  23, 1994.  Papers  must  be 
postmarked  or  bear  other  evidence  of 
submission  by  that  date.  With  two 
exceptions  noted  immediately  below, 
the  FY  1995  funding  cycle  will  be 
substantially  similar  to  the  FY  1994 
cycle:  the  Board  will  meet  in  early 
March,  1995  to  invite  formal 
applications  based  on  the  most 
promising  concept  papers;  appUcations 


will  be  due  in  May;  and  awards  will  be 
approved  by  the  Board  in  July. 

The  first  exception  to  this  schediile 
pertains  to  proposals  to  follow  up  on  the 
National  Conference  on  Mass  Tort 
Litigation  to  be  held  in  November.  1994. 
AppUcants  interested  in  participating  in 
this  special  round  of  funding  may 
submit  concept  papers  proposing 
projects  addressing  the  findings  and 
recommendations  of  that  conference  by 
March  10. 1995.  The  papers  will  be 
considered  by  the  Board  at  its  meeting 
in  April,  1995.  Invited  appUcations  will 
be  reviewed  at  the  Board's  July,  1995 
meeting.  See  section  ILB.2.1. 

The  second  exception  is  for  projects 
to  follow  up  on  the  National  Conference 
on  Eliminating  Race  and  Ethnic  Bias  in 
the  Courts  to  be  held  March  2-5, 1995. 
Concept  papera  for  projects  to 
implement  the  State  action  plans 
developed  at  the  conference  must  be 
mailed  by  October  6, 1995.  See  section 
II.B.2.i. 

Package  Grants.  This  grant  program 
permits  applicants  to  submit  one 
concept  paper  (or  application)  for  a 
"package"  of  related  grants  rather  than 
separate  proposals  for  each  related 
component  of  the  package.  Package 
grants  of  up  to  $750,000  per  year  may 
be  awarded  to  support  projects  that 
address  interrelated  topics  or  the  core 
elements  of  a  multifaceted  program,  or 
that  require  the  services  of  all  or  some 
of  the  same  key  staff  persons.  Package 
grants  mxist  erdiance  (not  merely 
maintain)  an  applicant's  services  and 
must  otherwise  meet  the  Institute's 
grant  criteria.  The  Board  retains  the 
discretion  to  support  all,  none,  or 
selected  portions  of  the  proposed 
package.  Package  grant  concept  papers 
and  appUcations  wiU  be  considered  on 
the  same  schedule  as  project  grants.  See 
sections  m.J..  V.C.  and  D..  VI.A.2.b.  and 
a.b.,  VII.A.3..  Vn.C.  and  VII.D.  for  more 
information  about  package  grants. 

Technical  Assistance  Grants.  Under 
this  program,  a  State  or  local  court  may 
receive  a  grant  of  up  to  $30,000  to 
engage  outside  experts  to  provide 
tedmical  assistance  to  diagnose, 
develop,  and  implement  a  response  to  a 
jurisdiction's  problems.  The  Guideline 
allocates  up  to  $600,000  in  FY  1995 
funds  to  support  technical  assistance 
grants.  See  section  II.C2. 

Curriculum  Adaptation  Grants.  A 
grant  of  up  to  $20,000  may  be  awarded 
to  a  State  or  local  court  to  replicate  or 
modify  a  model  training  program 
developed  with  SJI  funds.  The 
Guideline  allocates  up  to  $350,000  for 
these  grants  in  FY  1995,  the  same 
amount  allocated  in  FY  1994.  See 
section  II.B.2.b.i.(b). 


Like  Technical  Assistance  grant 
appUcations,  letters  requesting 
Curriculum  Adaptation  grants  may  be 
submitted  at  any  time  during  the  fiscal 
year.  However,  in  order  to  permit  the 
Institute  sufficient  time  to  evaluate 
these  proposals,  letters  must  be 
submitted  no  later  than  90  days  before 
the  projected  date  of  the  training 
program.  See  section  II.B.2.b.i.(b). 

Scholarships.  The  Guideline  allocates 
up  to  $250,000  of  FY  1995  ftmds  for 
scholarships  to  enable  judges  and  court 
managers  to  attend  out-of-State 
education  and  training  programs.  See 
section  n.B.2.b.v. 

The  Guideline  estabUshes  four 
deadUnes  for  scholarship  requests: 
November  1, 1994  for  training  programs 
beginning  between  February  1, 1995  and 
April  30,  1995;  February  1, 1995  for 
programs  beginning  between  May  1. 
1995  and  July  31, 1995;  May  1,  1995  for 
programs  beginning  between  August  1, 
1995  and  October  31, 1995;  and  August 
1, 1995  for  programs  beginning  between 
November  1. 1995  and  January  31. 1996. 

Renewal  Grants.  There  are  two  ^^pes 
of  renewal  grants  available  from  SJI: 
Continuation  grants  (see  sections  III.G., 
V.C.  and  D.,  and  DC. A.)  and  On-going 
support  grants  (see  sections  ni.H..  V.C. 
and  D.,  and  IX.B.).  Continuation  grants 
are  intended  to  support  Umited  duration 
projects  that  involve  the  same  type  of 
activities  as  the  original  project.  On- 
going support  grants  may  be  awarded 
for  up  to  a  three-year  period  to  support 
national-scope  projects  that  provide  the 
State  courts  with  critically  needed 
services,  programs,  or  products. 

The  Guideline  establishes  a  target  for 
renewal  grants  of  no  more  than  $3 
million,  a  Uttle  more  than  25%  of  the 
total  amount  available  for  grants  in  FY 
1995.  See  section  IX.  Grantees  should 
accordingly  be  aware  that  the  award  of 
a  grant  to  support  a  project  does  not 
constitute  a  commitment  to  provide 
either  continuation  funding  or  on-going 
support. 

An  appUcant  for  a  continuation  or  on- 
going support  grant  must  submit  a  letter 
notifying  the  Institute  of  its  intent  to 
seek  such  funding,  no  later  than  120 
days  before  the  end  of  the  current  grant 
period.  The  Institute  will  then  notify  the 
appUcant  of  the  deadline  for  its  renewal 
grant  application.  See  section  IX. 

Special  Interest  Categories 

The  Guideline  contains  12  Special 
Interest  categories,  i.e.,  those  project 
areas  that  the  Board  has  identified  as 
being  of  particular  importance  to  the 
State  courts.  Four  new  categories  have 
been  added  this  year:  "Children  and 
FamiUes  in  Court"  (section  n.B.2.e.); 
"Resolution  of  New  Evidentiary  Issues" 


(secUon  II.B.2.g.);  "EUminating  Race  and 
Ethnic  Bias  in  the  Courts"  (section 
II.B.2.i.);  and  "Improving  the  Courts' 
Response  to  Gender-Related  Crimes  of 
Violence"  (section  ILB.2.k.). 

The  Guideline  also  soUdts  proposals 
to  conduct  two  major  naticmal 
conferences:  The  National  Symposium 
on  Reducing  Litigation  Delay  noted 
above  and  a  National  Symposium  on 
Sentencing  Issues.  See  section 
II.B.2.b.iv.  Courts  in  States  permitting 
capital  punishment  should  also  note  the 
Institute's  interest  in  testing  the 
effectiveness  of  using  special  capital 
Utigation  law  clerks  to  assist  trial  judges 
hearing  cases  involving  the  death 
penalty.  See  section  II.B.2.L 

Consultant  Rates 

The  Institute  is  committed  to  assuring 
that  the  compensation  paid  to 
consultants  working  under  SJI  grants  is 
reasonable  in  terms  of  both  the  total 
amount  paid  to  an  individual 
consultant,  and  the  amount  paid  for 
individual  tasks.  A  recent  internal 
review  of  consultant  rates  found  that  the 
number  of  consultants  charging  in 
excess  of  $300  a  day  has  risen 
significantly  in  recent  years.  Although 
no  changes  in  the  Grant  Guideline  are 
required,  the  Institute  wiU  be 
undertaking  changes  in  procedure 
(including  Board  participation  in  the 
review  process  and  more  detailed 
reports  from  appUcants  and  grantees)  to 
assiue  that  the  compensation  paid 
consultants  is  commensurate  with  the 
nature  and  quality  of  the  services  to  be 
performed;  reasonable,  in  terms  of  the 
tasks  performed  and  in  total;  and 
consistent  with  the  public  service 
mission  of  the  Institute. 

Recommendations  to  Grant  Writers 

Over  the  past  7  years.  Institute  staff 
have  reviewed  approximately  2,700 
concept  papers  and  1,300  appUcations. 
On  the  basis  of  those  reviews,  inquiries 
from  applicants,  and  the  views  of  the 
Board,  the  Institute  offers  the  foUowing 
recommendations  to  help  potential 
applicants  present  workable, 
understandable  proposals  that  can  meet 
the  funding  criteria  set  forth  in  this 
Guideline. 

The  Institute  suggests  that  appUcants 
make  certain  that  they  address  the 
questions  and  issues  set  forth  below 
when  preparing  a  concept  paper  or 
appUcation.  Concept  papers  and 
appUcations  should,  however,  be 
presented  in  the  formats  specified  in 
sections  vi.  and  vU.  of  the  guideUne, 
respectively. 

1 .  What  is  the  subject  or  problem  you 
wish  to  address?  Describe  the  subject  or 
problem  and  how  it  affects  the  courts 


and  the  public.  Discuss  how  your 
approach  will  improve  the  situaUon  or 
advance  the  state  of  the  art  w 
knowledge,  and  explain  why  it  is  the 
most  appropriate  approach  to  take. 
When  statisUcs  or  research  findings  are 
cited  to  support  a  statement  or  positicm. 
the  source  of  the  citaUon  should  be 
referenced  in  a  footnote  (W  a  reference 
list. 

2.  What  do  you  want  to  do?  Explain 
the  goal(s)  of  the  project  in  simple, 
straightforward  terms.  The  goals  should 
describe  the  intended  consequences  or 
expected  overall  effect  of  the  proposed 
project  (e.g.,  to  enable  judges  to 
sentence  drug-abusing  offenders  more 
effectively,  or  to  dispose  of  dvil  cases 
within  24  months),  rather  than  the  tasks 
or  activities  to  be  conducted  (e.g.,  hold 
three  training  sessions,  or  install  a  new 
computer  system). 

To  the  greatest  extent  possible,  an 
applicant  should  avoid  a  specialized 
vocabulary  that  is  not  readily 
understood  by  the  general  pubUc. 
Technical  jargon  does  not  enhance  a 
paper. 

3.  How  will  you  do  it?  Describe  the 
methodology  carefully  so  that  what  you 
propose  to  do  and  how  you  would  do 
it  are  clear.  All  proposed  tasks  should 
be  set  forth  so  that  a  reviewer  can  see 
a  logical  progression  of  tasks  and  relate 
those  tasks  directly  to  the 
accomplishment  of  the  project's  goal(s). 
When  in  doubt  about  whether  to 
provide  a  more  detailed  explanation  or 
to  assume  a  particular  level  of 
knowledge  or  expertise  on  the  part  of 
the  reviewers,  provide  the  additional 
infonuation.  A  descripUon  of  project 
tasks  also  will  help  idenUfy  necessary 
budget  items.  AU  staff  pKJsitions  and 
project  costs  should  relate  directly  to 
the  tasks  described.  The  Institute 
encourages  appUcants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agendes  that  wiU  be 
involved  in  or  directly  affeded  by  the 
proposed  project. 

4.  Ho\A  ivill  you  know  it  works? 
Include  an  evaluation  component  that 
will  determine  whether  the  proposed 
tra'nji'g.  procedure,  service,  or 
technology  accomplished  the  objectives 
it  was  designed  to  meet.  Concept  papers 
and  applications  should  describe  the 
criteria  that  wiU  be  used  to  evaluate  the 
project's  effectiveness  and  identify 
program  elements  which  wiU  require 
further  modification.  The  description  in 
the  dpplicaUon  should  include  how  the 
evaluation  wiU  be  conduded,  when  it 
will  occur  during  the  projed  period, 
who  will  condud  it,  and  what  specific 
meaisures  wiU  be  used.  In  most 
instances,  the  evaluation  should  be 
conducted  by  persons  not  conneded 
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with  the  implementation  of  the 
procedure,  training,  service,  or 
technique,  or  the  administration  of  the 
project. 

The  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to 
grant  writers  regarding  the  development 
of  project  evaluation  plans.  Those 
recommendations  are  available  from  the 
Institute  upon  request. 

5.  How  will  others  find  out  about  it? 
Include  a  plan  to  disseminate  the  results 
of  the  training,  research,  or 
demonstration  beyond  the  juirisdictions 
and  individuals  directly  affected  by  the 
project.  The  plan  should  identify  the 
specific  methods  which  will  be  used  to 
inform  the  field  about  the  project,  such 
as  the  publication  of  law  review  or 
journal  articles,  or  the  distribution  of 
key  materials.  A  statement  that  a  report 
or  research  findings  "will  be  made 
available  to"  the  field  is  not  sufficient. 
The  specific  means  of  distribution  or 
dissemination  as  well  as  the  types  of 
recipients  should  be  identified. 
Reproduction  and  dissemination  costs 
are  allowable  budget  items. 

6.  What  are  the  specific  costs 
involved?  The  budget  in  both  concept 
papers  and  applications  should  be 
presented  clearly.  Major  budget 
categories  such  as  personnel,  benefits, 
travel,  supplies,  equipment,  and 
indirect  costs  should  be  identified 
separately.  The  components  of  "Other" 
or  "Miscellaneous"  items  should  be 
specified  in  the  application  budget 
narrative,  and  should  not  include  set- 
asides  for  imdefined  contingencies. 

7.  What,  if  any,  match  is  being 
offered?  Courts  and  other  units  of  State 
and  local  government  (not  including 
publicly-supported  institutions  of 
higher  education)  are  required  by  the 
State  Justice  Institute  Act  to  contribute 
a  match  (cash,  non-cash,  or  both)  of  not 
less  than  50  perceat  of  the  grant  funds 
requested  from  the  Institute.  All  other 
applicants  also  are  encouraged  to 
provide  a  matching  contribution  to 
assist  in  meeting  the  costs  of  a  project. 

The  match  requirement  worl^  as 
follows:  If,  for  example,  the  total  cost  of 
a  project  is  anticipated  to  be  $150,000, 
a  State  or  local  court  or  executive 
branch  agency  may  request  up  to 
$100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  match. 

Cash  match  includes  funds  directly 
contributed  to  the  project  by  the 
applicant,  or  by  other  public  or  private 
sources.  It  does  not  include  income 
generated  from  tuition  fees  or  the  sale  of 
project  products.  Non-cash  match  refers 
to  in-kind  contributions  by  the 
applicant,  or  other  pubUc  or  private  ' 


sojurces.  This  includes,  for  example,  the 
mbnetary  value  of  time  contributed  by 
e^osting  personnel  or  members  of  an 
advisory  committee  (but  not  the  time 

ent  by  participants  in  an  educational 
i  attending  program  sessions). 
.  match  is  o^ered,  the  nature  of  the 
.  (cash  or  in-kind)  should  be 
ej^lained  and,  at  the  application  stage. 

I  tasks  and  line  items  for  which  costs 
|11  be  covered  wholly  or  in  part  by 

atch  should  be  specified. 

).  Which  of  the  two  budget  forms 
iould  be  used?  Section  VII.A.3.  of  the 

[  Grant  Guideline  encourages  use  of 

I  spreadsheet  format  of  Form  Cl  if  the 
holding  request  exceeds  $100,000.  Form 
C   also  works  well  for  projects  with 
di  K:rete  tasks,  regardless  of  the  dollar 
VI  lue  of  the  project.  Form  C,  the  tabular 
fo  rmat,  is  preferred  for  projects  lacking 
a  lumber  of  discrete  ta^,  or  for 
pi  ejects  requiring  less  than  $100,000  of 
It  stitute  funding.  Generally,  use  the 
fc  rm  that  best  lends  itself  to 
re  iresenting  most  accurately  the  budget 
e!  imates  for  the  project. 

9.  How  much  aetail  should  be 
it  eluded  in  the  budget  narrative?  The 
bi  idget  narrative  of  an  application 
si  ould  provide  the  basis  for  computing 
e  [  project-related  costs,  as  indicated  in 
S4  ction  vn.D.  of  the  SJI  Grant  Guideline. 
T  >  avoid  common  shortcomings  of 
a  tplication  budget  narratives,  include 
tl  e  following  information: 

•  Personnel  estimates  that  accurately 

eovide  the  amount  of  time  to  be  spent 
'  persoimel  involved  with  the  project 
a  [d  the  total  associated  costs,  including 
carrent  salaries  for  the  designated 
persoimel  (e.g..  Project  Director,  50%  for 
one  year,  annual  salary  of  $50,000  s 
$p,000).  If  salary  costs  are  computed 
u  ting  an  hourly  or  daily  rate,  the  annual 
»  lary  and  number  of  hours  or  days  in 
a  work-year  should  be  shown. 

•  Estmiates  for  supplies  and  expenses 
SI  ipported  by  a  complete  description  of 
tl^e  supplies  to  be  used,  nature  and 
extent  of  printing  to  be  don*e, 

ai  iticipated  telephone  charges,  and  other 
o  >mmon  expenditures,  with  the  basis 
f(  r  computing  the  estimates  included 
(( .g.,  100  reports  x  75  pages  each  x  .05/ 
pige  =  $375.00).  Supply  and  expense 
e  itimates  offered  simply  as  "based  on 
e  cperience"  are  not  sufficient. 

In  order  to  expedite  Institute  review 
of  the  budget,  make  a  final  comparison 
oS  the  amounts  Usted  in  the  budget 
nprrative  with  those  listed  on  the  budget 
firm.  In  the  rush  to  complete  all  parts 
o^  the  application  on  time,  there  may  be 
i^any  last-minute  changes; 
ubforiimately,  when  there  are 
ciscrepancies  between  the  budget 
narrative  and  the  budget  form  or  the 
^ount  listed  on  the  application  cover 


sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request.  A 
final  check  of  the  numbers  on  the  form  - 
against  those  in  the  narrative  will 
preclude  such  confusion.  The  Institute 
will  provide  an  illustrative  budget  and 
budget  form  upon  request. 

10.  What  travel  regulations  apply  to 
the  budget  estimates?  Transportation ,   , 
costs  and  per  diem  rates  must  comply 
with  the  policies  of  the  applicant 
organization,  and  a  copy  of  the 
applicant's  travel  policy  should  be 
submitted  as  an  appendix  to  the 
application.  If  the  applicant  does  not 
have  a  travel  policy  established  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a 
copy  of  the  Institute's  travel  poUcy  is 
available  upon  request).  The  budget 
narrative  should  state  which  regulations 
are  in  force  for  the  project  and  should 
include  the  estimated  fare,  the  number 
of  persons  traveling,  the  number  of  trips 
to  be  taken,  and  the  length  of  stay.  The 
estimated  costs  of  travel,  lodging, 
ground  transportation,  and  other 
subsistence  should  be  listed  separately. 
When  combined,  the  subtotals  for  these 
categories  should  equal  the  estimate 
listed  on  the  budget  form. 

11.  May  grant  funds  be  used  to 
purchase  equipment?  Generally,  grant 
funds  may  be  used  to  purchase  only  the 
equipment  that  is  necessary  to 
demonstrate  a  new  technological 
application  in  a  court,  or  that  is 
otherwise  essential  to  accomplishing  the 
objectives  of  the  project.  Equipment 
purchases  to  support  basic  court 
operations  ordinarily  will  not  be 
approved.  The  budget  narrative  must 
list  the  equipment  to  be  purchased  and 
explain  why  the  equipment  is  necessary 
to  the  success  of  the  project.  Written 
prior  approval  of  the  Institute  is 
required  when  the  amount  of  computer 
hardware  to  be  purchased  or  leased 
exceeds  $10,000,  or  the  software  to  be 
purchased  exceeds  $3,000. 

12.  To  what  extent  may  indirect  costs 
be  included  in  the  budget  estimates?  It 
is  the  pohcy  of  the  Institute  that  all 
costs  should  be  budgeted  directly; 
however,  if  an  applicant  has  an  indirect 
cost  rate  that  has  been  approved  by  a 
Federal  agency  within  the  last  two 
years,  an  indirect  cost  recovery  estimate 
may  be  included  in  the  budget.  A  copy 
of  the  approved  rate  agreement  should 
be  submitted  as  an  appendix  to  the 
application. 

u  an  applicant  does  not  have  an 
approved  rate  agreement,  an  indirect 
cost  rate  proposal  should  be  prepared  in 
accordance  with  Section  XI.H.4.  of  the 
Grant  Guideline,  based  on  the 
applicant's  audited  financial  statements 


for  the  prior  fiscal  year.  (Applicants 
lacking  an  audit  should  budget  all 
project  costs  directly.)  If  an  indirect  cost 
rate  proposal  is  to  be  submitted,  the 
budget  should  reflect  estimates  based  on 
that  proposal.  Obviously,  this  requires 
that  the  proposal  be  completed  at  the 
time  of  application  so  that  the 
appropriate  estimates  may  be  included; 
however,  grantees  have  imtil  three 
months  after  the  project  start  date  to 
submit  the  indirect  cost  proposal  to  the 
Institute  for  approval.  An  indirect  cost 
rate  worksheet  on  computer  diskette  is 
'   available  fit>m  the  Institute  upon 
request. 

13.  Does  the  budget  truly  reflect  all 
costs  required  to  complete  the  project? 
After  preparing  the  program  narrative 
portion  of  the  application,  applicants 
may  find  it  helpful  to  list  all  the  major 
tasks  or  activities  required  by  the 
proposed  project,  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including 
personnel  time,  related  to  eadi.  This 
will  help  to  ensure  that,  for  all  tasks 
described  in  the  application  (e.g., 
development  of  a  videotape,  research 
site  visits,  distribution  of  a  final  report), 
the  related  costs  appear  in  the  budget 
and  are  explained  correctly  in  the 
budget  narrative. 

Recommendations  To  Grantees 

The  Institute's  staff  works  with 
grantees  to  help  assure  the  smooth 
operation  of  the  project  and  compliance 
with  the  Sn  Guidelines.  On  the  basis  of 
monitoring  more  than  800  grants,  the 
Institute  staff  oHiers  the  following 
suggestions  to  aid  grantees  in  meeting 
the  administrative  and  substantive 
requirements  of  their  grants. 

1.  After  the  grant  has  been  awarded, 
when  are  the  first  quarterly  reports  due? 
Quarterly  Progress  Reports  and 
Financial  Status  Reports  must  be 
submitted  within  30  days  after  the  end 
of  every  calendar  quarter — i.e.  no  later 
than  January  30,  April  30,  July  30,  and 
October  30— regardless  of  the  project's 
start  date.  The  reporting  periods  covered 
by  each  quarterly  report  end  30  days 
before  the  respective  deadline  for  the 
report.  When  an  award  period  begins 
December  1.  for  example,  the  first 
Quarterly  Progress  Report  describing 
project  activities  between  December  1 
and  December  31  will  be  due  on  January 
30.  A  Financial  Status  Report  should  be 
submitted  even  if  funds  have  not  been 
obligated  or  expended. 

By  documenting  what  has  happened 
over  the  past  three  months,  Qu^erly 
Progress  Reports  provide  an  opportunity 
for  project  staff  and  Institute  staff  to 
resolve  any  questions  before  they 
become  problems,  and  make  any 


necessary  changes  in  the  project  time 
schedule,  budget  allocations,  etc.  Thus, 
the  Quarterly  Project  Report  should 
describe  project  activities,  their 
relationship  to  the  approved  timeline, 
and  any  problems  encountered  and  how 
they  were  resolved,  and  outline  the 
tasks  scheduled  for  the  coming  quarter. 
It'is  helpful  to  attach  copies  of  relevant 
memos,  draft  products,  or  other 
requested  information.  An  original  and 
one  copy  of  a  Quarterly  Progress  Report 
and  attachments  should  be  submitted  to 
the  Institute. 

Additional  Quarterly  Progress  Report 
or  Financial  Status  Report  forms  may  be 
obtained  from  the  grantee's  Program 
Manager  at  SJI,  or  photocopies  may  be 
made  frt)m  the  supply  received  with  the 
award. 

2.  Do  reporting  requirements  differ  for 
renewal  grants  or  package  grants? 
Recipients  of  a  continuation,  on-going 
support,  or  package  grant  are  required  to 
submit  quarterly  progress  and  financial 
status  reports  on  the  same  schedule  and 
with  the  same  information  as  recipients 
of  a  grant  for  a  single  new  project. 

A  continuation  or  an  on-going  support 
grant  should  be  considered  as  a 
supplement  to  and  extension  of  the 
original  award,  and  the  reports 
numbered  accordingly.  For  example,  if 
the  last  quarterly  report  filed  imder  the 
original  award  is  report  number  six,  the 
first  report  including  a  portion  of  the 
renewal  grant  should  be  report  number 
seven. 

Recipients  of  a  package  grant  should 
file  a  summary  Financial  Status  Report 
covering  the  entire  package  as  well  as 
separate  financial  reports  for  each  of  the 
projects  in  the  package,  identified  by 
letter  of  the  alphabet  (e.g.,  SJI-93-15R- 
J-OOl-A;  SJI-93-15R-J-001-B;  SJI-93- 
15R-J-4)01-C). 

3.  What  information  about  project 
activities  should  be  communicated  to 
SJP.  In  general,  grantees  should  provide 
prior  notice  of  critical  project  events 
such  as  advisory  board  meetings  or 
training  sessions  so  that  the  Institute 
Program  Manager  can  attend  if  possible. 
If  methodological,  schedule,  staff, 
budget  allocations,  or  other  significant 
changes  become  necessary,  the  grantee 
should  contact  the  Program  Manager 
prior  to  implementing  any  of  these 
changes,  so  that  possible  questions  may 
be  addressed  in  advance.  Questions 
concerning  the  financial  requirements 
section  of  the  Gmdeline,  quarterly 
financial  reporting  or  payment  requests, 
should  be  addressed  to  the  Chief  or 
Deputy  Chief  of  the  Institute's  Finance 
and  Management  Division. 

It  is  helpful  to  include  the  grant 
number  assigned  to  the  award  on  all 
correspondence  to  the  Institute. 


4.  Why  is  it  important  to  address  the 
special  conditions  that  are  attached  to 
the  award  documents  In  some  instances, 
a  Ust  of  special  conditions  is  attached  to 
the  award  docimient.  The  special 
conditions  are  imposed  to  establish  a 
schedule  for  reporting  certain  key 
information,  to  assure  that  the  Institute 
has  an  opportimity  to  offer  suggestions 
at  critical  stages  of  the  project,  and  to 
provide  reminders  of  some,  but  not  all 
of  the  requirements  contained  in  the 
Grant  Guideline.  Accordingly,  it  is 
important  for  grantees  to  check  the 
special  conditions  carefully  and  discuss 
with  their  Program  Manager  any 
questions  or  problems  they  may  have 
with  the  conditions.  Most  concerns 
about  timing,  response  time,  and  the 
level  of  detail  required  can  be  resolved 
in  advance  through  a  telephone 
conversation.  The  Institute's  primary 
concern  is  to  work  with  grantees  to 
assure  that  their  projects  accomplish 
their  objectives,  not  to  enforce  rigid 
bureaucratic  requirements.  However,  if 
a  grantee  fjails  to  comply  with  a  special 
condition  or  with  other  grant 
requirements,  the  Institute  may.  after 
proper  notice,  suspend  payment  of  grant 
funds  or  terminate  the  grant. 

Sections  X.,  XI..  and  XII.  of  the  Grant 
Guideline  contain  the  Institute's 
administrative  and  financial 
requirements.  Institute  Finance  and 
Management  Division  staff  are  always 
available  to  answer  questions  and 
provide  assistance  regarding  these 
provisions. 

5.  What  is  a  Grant  Adjustment?  A 
Grant  Adjustment  is  the  Institute's  form 
for  acknowledging  the  satisfaction  of 
special  conditions,  or  approving 
changes  in  grant  activities,  schedule, 
staffing,  sites,  or  budget  allocations 
requested  by  the  project  director.  It  also 
may  be  used  to  correct  errors  in  grant 
documents,  add  small  amoimts  to  a 
grant  award,  or  deobUgate  funds  fitim 
the  grant. 

6.  What  schedule  should  be  followed 
in  submitting  requests  for 
reimbursements  or  advance  payments? 
Requests  for  reimbursements  or  advance 
payments  may  be  made  at  any  time  after 
the  project  start  date  and  before  the  end 
of  the  90-day  close-out  period.  However, 
the  Institute  follows  the  U.S.  Treasur\''s 
policy  limiting  advances  to  the 
minimum  amount  required  to  meet 
immediate  cash  needs.  Given  normal 
processing  time,  grantees  should  not 
seek  to  draw  down  funds  for  periods 
greater  than  30  days  from  the  date  of  the 
request. 

7.  Do  procedures  for  submitting 
requests  for  reimbursement  or  advance 
payment  differ  for  renewal  grants  or 
package  grants?  The  basic  procedures 
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are  tha  same  for  any  grant  A 
continuation  or  an  on-going  support 
grant  should  be  considered  as  a 
supplement  to  and  extension  of  the 
original  award,  and  the  payment 
requests  numbered  accordingly.  Fot 
example,  if  the  last  payment  request 
under  the  original  award  is  number 
nine,  then  the  first  request  for  funds 
from  the  continuation  award  should  be 
niunber  ten. 

Recipients  of  a  package  grant  should 
file  separate  requests  for  each  project  in 
the  package.  For  example,  if  there  are 
three  projects  within  a  package  grant,  a 
grantee  should  prepare  three  separate 
payment  requests,  each  identified  by  the 
letter  of  the  alphabet  designated  in  the 
award  document  (e.g.,  SJI-93-15R-f- 
001-A;  SJI-93-15R-J-001-B:  SJI-93- 
15R-J-001-C).  Subsequent  payment 
requests  should  be  numbered 
consecutively  for  each  project  within 
the  padkage  le.g..  project  SJ1-93-15R-J- 
001-A  payment  number  2;  SJI-93-15R- 
)-001-B  payment  number  4;  etc.). 

8.  //  things  change  during  the  g^ant 
period,  can  funds  be  reallocated  from 
one  budget  category  to  another?  The 
Institute  recognizes  that  some  flexibility 
is  required  in  impl^nenting  a  project 
design  and  budget  Thus,  grantees  may 
shift  funds  among  direct  cost  budget 
categories.  When  any  one  reallocation  or 
the  cumulative  total  of  reallocations  are 
expected  to  exceed  five  percent  of  the 
approved  project  budget,  a  grantee  must 
specify  the  proposed  changes,  explain 
the  reasons  for  the  changes,  and  request 
Institute  approvaL 

The  same  standard  applies  to  renewal 
grants  and  padcage  grants.  In  addition, 
prior  written  Institute  approval  is 
required  to  shift  leftover  funds  fit>m  the 
original  award  to  cover  activities  to  be 
conducted  under  the  renewal  award,  or 
to  use  renewal  grant  monies  to  cover 
costs  incurred  during  the  original  grant 
period.  Prior  written  Institute  approval 
also  is  needed  to  shift  funds  between 
projects  included  in  a  package  grant. 

9.  What  is  the  90-day  close^ut 
period?  Following  the  last  day  of  the 
grant,  a  90-day  period  is  provided  to 
allow  for  all  grant-related  bills  to  be 
received  and  posted,  and  grant  funds 
drawn  down  to  cover  these  expenses. 
No  obligations  of  grant  funds  may  be 
incurred  during  this  period.  The  last 
day  on  which  an  expenditure  of  grant 
funds  can  be  obligated  is  the  end  date 
of  the  grant  period.  Similarly,  the  90- 
day  period  is  not  intended  as  an 
opportunity  to  finish  and  disseminate 
grant  products.  This  ^ould  occur  before 
the  end  of  the  nant  period. 

Starting  the  day  aner  the  end  of  the 
award  period,  and  during  the  following 
90  days,  all  monies  that  have  been 


oblgated  should  be  expended.  All 
paTOent  requests  must  be  received  by 
tha  end  of  the  90-day  "close-out- 
peood."  Any  unexpended  monies  held 
by  the  grantee  that  remain  after  the  90- 
dat  follow-up  period  must  be  returned 
to  I  tie  Institute.  Any  fimds  remaining  in 
the  grant  that  have  not  been  drawn 
do'  m  by  the  grantee  will  be  deobligated. 

1 0.  Are  funds  granted  by  SJl 

"F(  deral"  funds?  The  State  Justice 
hu  itute  Act  provides  that,  except  for 
puj  poses  unrelated  to  this  question, 
"toe  Institute  shall  not  be  considered  a 
department,  agency,  or  instrumentality 
of  ^e  Federal  Government."  42  U.S.C 
10704(cHl)-  Because  SJI  receives 
appropriations  fit>m  Congress,  some 
graitee  auditors  have  reported  SJI  grants 
funds  as  "Other  Federal  Assistance." 
This  classification  is  acceptable  to  SJI 
but  is  not  required. 

11.  If  SJI  is  not  a  Federal  Agency,  do 
OmB  circulars  apply  with  respect  to 

au  iits?  Except  to  thie  extent  that  they  are 
in<  onsistent  with  the  express  provisions 
of  he  SJI  Grant  Guideline,  OMB 
Cij  culars  A-110,  A-21,  A-87,  A-88,  A- 
lO; !,  A-122.  A-12S  and  A-133  are 
in(  orporated  into  the  Grant  Guideline 
by  ireferenoe.  Because  the  Institute's 
enibling  legulation  specifically  requires 
the  Institute  to  "conduct,  or  require 
eatii  recipient  to  provide  for.  an  annual 
fiscal  audit"  {see  42  U.S.C  10711(c)(l)l. 
the  Grant  Guideline  sets  forth  options 
foe  grantees  to  comply  with  this 
staitutoiy  requirement  (See  Section 

) 

ior  to  FY  1994.  the  Institute  did  not 
re4uiie  grantees  to  comply  with  the 
aupit-related  provisions  of  OMB 
ciijculars  A-110,  A-128,  or  A-133,  but 
did  require  that  grantees,  lacking  an 
aupit  report  prepared  for  a  Federal 
agency,  conduct  an  independent  audit 
in  Icompliance  with  generally  accepted 
liting  standards  established  by  the 
lerican  Institute  of  Certified  Public 
Icountants. 

le  current  Guideline  makes  it  clear 
^t  SJI  will  accept  audits  conducted  in 
irdance  with  the  Single  Audit  Act  of 
)4  and  Office  of  Management  and 
^dget  (OMB)  Circulars  A-128,  or  A- 
i,  in  satisfaction  of  the  aimual  fiscal 
lit  requiremmit  Grantees  who  are 
Quired  to  undertake  these  audits  in 
ijunction  with  Federal  grants  may 
lude  SJI  funds  as  part  of  the  audit 
m  if  the  receipt  of  SJI  funds  would 
require  such  audits.  This  approach 
giires  grantees  an  option  to  fold  SJI 
funds  into  the  govenunental  audit  rather 
than  to  undertake  a  separate  audit  to 
satisfy  SJI's  Guideline  requirements'. 
In  smn,  educational  and  nonprofit 
oi  ;anizatioos  that  receive  payments 
fit  im  the  Institute  that  are  sufficient  to 


meet  the  applicability  thresholds  of 
OMB  Circular  A-133  must  have  their 
annual  audit  conducted  in  accordance 
with  Government  Auditing  Standards 
issued  by  the  Comptroller  General  of  the 
United  States  rather  than  with  generally 
accepted  auditing  standards.  Grantees  in 
this  category  that  receive  amounts 
below  the  minimiun  threshold 
referenced  in  Circular  A-133  must  also 
submit  an  annual  audit  to  SJI.  but  they 
would  have  the  option  to  conduct  an 
audit  of  the  entire  grantee  organization 
in  accordance  with  generally  accepted 
auditing  standards;  include  SJI  funds  in 
an  audit  of  Federal  funds  conducted  in 
accordance  with  the  Single  Audit  Act  of 
1984  and  OMB  Circular  A-128  (»■  A- 
133;  or  conduct  an  audit  of  only  the  SJI 
funds  in  accordance  with  generally 
accepted  auditing  standards.  (See 
Guideline  Section  XI.J.) 

12.  Does  SJI  have  a  CFDA  number? 
Auditors  often  request  that  a  grantee 
provide  the  Institute's  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
guidance  in  conducting  an  audit  in 
accordance  with  Government 
Accounting  Standards.  Because  SJI  is 
not  a  Federal  agency,  it  has  not  been 
issued  such  a  numlwr,  and  there  are  no 
additional  compliance  tests  to  satisfy 
imder  the  Institute's  audit  requirements 
beyond  those  of  a  standard 
governmental  audit. 

Moreover,  because  SJI  is  not  a  Federal 
agency,  SJI  funds  should  not  be 
aggregated  with  Federal  funds  to 
determine  if  the  applicability  threshold 
of  Circular  A-133  has  been  reached.  For 
example,  if  in  fiscal  year  1995  grantee 
"X"  received  $10,000  in  Federal  funds 
fit>m  a  Department  of  Justice  (DOJ)  grant 
program  and  $20,000  in  grant  funds 
from  SJI.  the  minimum  A-133  threshold 
would  not  be  met.  The  same  distinction 
would  preclude  an  auditor  bom 
considering  the  additional  SJI  funds  in 
determining  what  Federal  requirements 
apply  to  the  DOJ  funds. 

Grantees  that  are  required  to  satisfy 
either  the  Single  Audit  Act,  OMB 
Circular  A-128  or  A-133,  and  who 
include  SJI  grant  funds  in  those  audits, 
need  to  remember  that  because  of  its 
status  as  a  private  non-profit 
corporation,  SJI  is  not  on  routing  lists  of 
cognizant  Federal  agencies.  Therefore, 
the  grantee  needs  to  submit  a  copy  of 
the  audit  report  prepared  for  such  a 
cognizant  Federal  agency  directly  to  SJL 
The  Institute's  audit  requirements  may 
be  found  in  Section  XI.J.  of  the  Grant 
Guideline. 


The  following  Grant  Guideline  is 
adopted  by  the  State  Justice  Institute  for 
FY  1995: 
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Summary 

This  Guideline  sets  forth  the 
programmatic,  financial,  and 
administrative  requirements  of  grants, 
cooperative  agreements,  and  contracts 
awarded  by  the  State  Justice  Institute. 
The  Institute,  a  private,  nonprofit 
corporation  established  by  an  Act  of 
Congress;  is  authorized  to  award  grants, 
cooperative  agreements,  and  contracts  to 
improve  the  administration  and  quality 
of  justice  in  the  State  courts. 

Grants  may  be  awarded  to  State  and 
local  courts  and  their  agencies;  national 
nonprofit  organizations  controlled  by, 
operating  in  conjunction  with,  and 
serving  the  judicial  branch  of  State 
governments;  and  national  nonprofit 
organizations  for  the  education  and 
training  of  judges  and  support  personnel 
of  the  judicial  branch  of  State 
governments.  The  Institute  may  also 
award  grants  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration;  institutions  of  higher 
education;  individuals,  partnerships, 
firms,  or  corporations;  and  private 
agencies  with  expertise  in  judicial 
administration  if  the  objectives  of  the 
fimded  program  can  be  better  served  by 
such  an  entity.  Fimds  may  be  awarded, 
as  well,  to  Federal,  State  or  local 
agencies  and  institutions  other  than 
courts  for  services  that  caimot  be 
provided  adequately  through 
nongovernmental  arrangements.  In 
addition,  the  Institute  may  provide 
financial  assistance  in  the  form  of 


interagency  agreements  with  other 
grantors. 

The  Institute  will  consider 
applications  for  funding  support  that 
address  any  of  the  areas  si>ecified  in  its 
enabling  legislation  as  amended. 
However,  the  Board  of  Directors  of  the 
Institute  has  designated  certain  program 
categories  as  being  of  special  interest. 

The  Institute  has  established  one 
round  of  competition  for  FY  1995  funds. 
The  concept  paper  submission  deadline 
for  all  but  two  fimding  categories  is 
November  23, 1994.  Concept  papers 
proposing  projects  that  follow  up  on  the 
November  1994  National  Conference  on 
the  Management  of  Mass  Tort  Cases 
must  be  mailed  by  March  10, 1995. 
Concept  papers  to  implement  the  plans 
developed  at  the  March  1995  National 
Conference  on  Eliminating  Race  and 
Ethnic  Bias  in  the  Courts  must  be 
mailed  by  October  6, 1995. 

It  is  anticipated  that  between  Sll 
million  and  $11.5  million  will  be 
available  for  award.  This  Guideline 
applies  to  all  concept  papers  and 
applications  submitted,  as  well  as  grants 
awarded  in  FY  1995. 

The  awards  made  by  the  State  Justice 
Institute  are  governed  by  the 
requirements  of  this  Guideline  and  the 
authority  conferred  by  Public  Law  98- 
620,  Title  II.  42  U.S.C.  10701,  et  seq..  as 
amended. 

I.  Background 

The  Institute  was  established  by 
Public  Law  98-620  to  improve  the 
administration  of  justice  in  the  State 
courts  in  the  United  States.  Incorporated 
in  the  State  of  Virginia  as  a  private, 
nonprofit  corporation,  the  Institute  is 
charged,  by  statute,  with  the 
responsibihty  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice; 

B.  Foster  coordination  and 
cooperation  with  the  Federal  judiciary; 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary; 
and 

D.  Encourage  education  for  judges  and 
support  personnel  of  State  court  systems 
through  national  and  State 
organizations,  including  imiversities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
judicial  education  organizations,  and 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courts. 


The  Institute  is  supervised  by  an 
eleven-member  Board  of  Directors 
appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate.  "The  Board  is 
statutorily  composed  of  six  judges,  a 
State  court  administrator,  and  four 
members  of  the  public,  no  more  than 
two  of  whom  can  be  of  the  same 
pohtical  party. 

Through  the  award  of  grants, 
contracts,  and  cooperative  agreements, 
the  Institute  is  authorized  to  perform  the 
following  activities: 

A.  Support  research,  demonstrations, 
special  projects,  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courts; 

B.  Provide  for  the  preparation, 
publication,  and  dissemination  of 
information  regarding  State  judicial 
systems; 

C.  Participate  in  joint  projects  with 
Federal  agencies  and  other  private 
grantors; 

D.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quality  of 
criminal,  civil,  and  juvenile  justice  and 
the  extent  to  which  they  have 
contributed  to  improving  the  quality  of 
justice  in  the  State  courts; 

E.  Encourage  and  assist  in  furthering 
judicial  education; 

F.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  criminal,  civil,  and 
juvenile  justice  programs  and  services: 
and 

G.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

II.  Scope  of  the  Program 

During  FY  1995,  the  Institute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
specified  in  its  enabhng  legislation.  The 
Board,  however,  has  designated  certain 
program  categories  as  being  of  "special 
interest."  See  section  U.B. 

A.  Authorized  Program  Areas 

The  Institute  is  authorized  to  fund 
projects  addressing  one  or  more  of  the 
following  program  areas  listed  in  the 
State  Justice  Institute  Act,  the  Battered 
Women's  Testimony  Act  of  1992,  the 
Judicial  Training  and  Research  for  Child 
Custody  Litigation  Act  of  1992,  and  the 
International  Parental  Kidnapping 
Crime  Act  of  1993. 

1.  Assistance  to  State  and  local  court 
systems  in  estabUshing  appropriate 
procedures  for  the  selection  and 
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removal  of  judges  and  other  couit 
personnel  and  in  detennining 
appropriate  levels  of  compensation; 

2.  Education  and  training  programs 
for  judges  and  other  court  personnel  for 
the  performance  of  their  general  duties 
and  for  speciaUzed  functions,  and 
national  and  regional  conferences  and 
seminars  for  the  dissemination  of 
information  on  new  developments  and 
innovative  techniques; 

3.  Research  on  alternative  means  for 
using  judicial  and  nonjudicial  {>ersonnel 
in  court  decisionmaking  activities, 
implementation  of  demonstration 
programs  to  test  such  irmovative 
approaches,  and  evaluations  of  their 
effectiveness; 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
Hnancing  structures  in  particular  States, 
and  support  to  States  to  implement 
plans  for  improved  court  organization 
and  financing; 

5.  Support  for  State  court  planning 
and  budgeting  sta^  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniques; 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 
courts,  and  implementation  and  evalua- 
tion of  innovative  responses  to  records 
management,  data  processing,  court 
personnel  management,  reporting  and 
transcription  of  court  proceedings,  and 
juror  utilization  and  management; 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  vtrork  of  the  courts  and  on  the  work 
of  other  agencies  which  relate  to  and 
affect  the  work  of  courts; 

8.  Studies  of  the  causes  of  trial  and 
appellate  court  delay  in  resolving  cases, 
and  establishing  and  evaluating 
experimental  programs  for  reducing 
case  processing  time; 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  courts; 

10.  Studies  of  court  rules  and 
procedures,  discovery  devices,  and 
evidentiary  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standards;  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice,  and  testing  of  the  utiUty 
of  those  alternative  approaches; 

11.  Studies  of  the  outcomes  of  cases 
in  selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted 
out  by  the  courts  diverges  from  public 
expectations  of  fairness,  consistency,  or 
txjuity;  and  the  development,  testing 
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an  i  evaluation  of  alternative  approaches 
to  resolving  cases  in  such  problem 
ar(  as; 

1 2.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 
citizens  through  citizen  education, 
in^rovement  of  court  treatment  of 
witnesses,  victims,  and  jiu-ors,  and 
development  of  procedures  for 
obtaining  and  using  measures  of  public 
satisfaction  with  court  processes  to 
inrorove  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
intreased  citizen  access  to  justice, 
including  processes  which  reduce  the 
cost  of  litigating  common  grievances 
and  alternative  techniques  and 
mechanisms  for  resolving  disputes, 
between  citizens;  and 

34.  Collection  and  analysis  of 
information  regarding  the  admissibility 
and  quality  of  expert  testimony  on  the 
experiences  of  battered  women  offered 
as  part  of  the  defense  in  criminal  cases 
ux  der  State  law,  as  well  as  sources  of 
an  d  methods  to  obtain  funds  to  pay 
CG  sts  incurred  to  provide  such 
te;  timony,  particularly  in  cases 
in  solving  indigent  women  defendants; 

15.  Development  of  training  materials 
to  assist  battered  women,  operators  of 
domestic  violence  shelters,  battered 
women's  advocates,  and  attorneys  to  use 
e)^ert  testimony  on  the  experiences  of 
ba  ttered  women  in  appropriate  cases, 

ai  d  individuals  with  expertise  in  the 
e>  peri  ences  of  battered  women  to 
d«  velop  skills  appropriate  to  providing 
s\j  ch  testimony; 

16.  Research  regarding  State  judicial 
di  cisions  relating  to  child  custody 

lit  igation  involving  domestic  violence; 

17.  Development  of  training  curricula 
tc  assist  State  courts  to  develop  air 

u  derstanding  of,  and  appropriate 
n  spouses  to  child  custody  litigation 
ir  t/olving  domestic  violence; 

18.  Dissemination  of  information  and 
training  materials  and  provision  of 
technical  assistance  regarding  the  issues 
lii  ted  in  paragraphs  14-17  above; 

19.  Development  of  national,  regional, 
ai  id  in-State  training  and  educational 

pi  ograms  dealing  with  criminal  and 

cii^il  aspects  of  interstate  and 

ir  temational  parental  child  abduction; 

20.  Other  programs,  consistent  with 
tl  e  purposes  of  the  State  Justice 
Institute  Act.  as  may  be  deemed 
appropriate  by  the  bistitute,  including 
projects  dealing  with  the  relationship 
between  Federal  and  State  court  systems 
ill  areas  where  there  is  concurrent  State- 
Fi  ideral  jiuisdiction  and  where  Federal 
c(  lurts,  directly  or  indirectly,  review 

ate  court  proceedings. 
Funds  wil  1  not  be  made  available  for 
tl  e  ordinary,  routine  operation  of  court 


systems  or  programs  in  any  of  these 
areas. 

B.  Special  Interest  Program  Categories 

1.  General  Description 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  thaX  can  be  replicated  in 
other  jurisdictions.  Although 
applications  in  any  of  the  statutory 
program  areas  are  eligible  for  funding  in 
FY  1995,  the  Institute  is  especially 
interested  in  funding  those  projects  that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arrangements  to  improve  the 
courts; 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention; 

c.  Have  national  significance  in  terms 
of  their  impact  or  replicability  in  that 
they  develop  products,  services  and 
techniques  that  may  be  used  in  other 
States;  and 

d.  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
"Special  Interest"  project  if  it  meets  the 
four  criteria  set  forth  above  and  (1)  it 
falls  within  the  scope  of  the  "special 
interest"  program  areas  designated 
below,  or  (2)  information  coming  to  the 
attention  of  the  Institute  fit>m  the  State 
courts,  their  affiliated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 

Concept  papers  and  applications 
which  address  a  "Special  Interest" 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VI. B., 
"Concept  Paper  Submission 
Requirements  for  New  Projects,"  and 
VIII. B.,  "Application  Review 
Procedures.") 

2.  Specific  Categories 

The  Board  has  designated  the  areas 
set  forth  below  as  "Special  Interest" 
program  categories.  The  order  of  Usting 
does  not  imply  any  ordering  of  priorities 
among  the  categories. 

a.  Improving  Public  Confidence  in  the 
Courts.  This  category  includes  research, 
demonstration,  evaluation  and 
education  projects  designed  to  improve 
the  public's  confidence  in  the  State 
courts'  ability  to  administer  justice 
fairly,  and  to  test  iimovative  methods 


'or  eliminating  ectmomic,  racial,  ethnic, 
cultural  or  gender-based  barrios  to 
justice. 

i.  The  Institute  is  particularly 
interested  in  suppoiling  innovative 
projects  that  examine,  develop,  and.test 
methods  that  trial  or  appellate  courts 
may  use  to: 

•  Respond  to  the  needs  of  the 
culturally,  demographically, 
economically  and  physically  diverse 
public  the  courts  serve; 

•  Address  court-community  problems 
resulting  from  the  influx  of  legal  and 
illegal  immigrants,  including  projects  to 
define  the  impact  of  immigration  on 
State  courts;  design  and  assess 
procedures  for  use  in  custody, 
visitation,  and  other  domestic  relations 
cases  when  key  family  members  or 
property  are  outside  the  United  States: 
facilitate  communication  with  Federal 
authorities  when  illegal  aliens  are 
involved  in  State  court  proceedings;  and 
develop  protocols  to  facilitate  service  of 
process,  the  enforcement  of  orders  of 
judgment,  and  the  disposition  of 
criminal  and  juvenile  cases  when  a  non- 
U.S.  citizen  or  corporation  is  involved; 

•  Handle  cases  involving  pro  se 
litigants  fedrly  and  effectively;  and 

•  Increase  public  understanding  of 
jury  decisions  and  the  juror  selection 
and  service  process:  foster  positive 
attitudes  toward  jury  service;  and 
enhance  the  attractiveness  of  juror 
service  throu^,  e.g.,  incentives  to 
participate,  modifications  of  terms  of 
service,  and/or  juror  orientation  and 
education  programs. 

Institute  funds  may  not  be  used  to 
directly  or  indirectly  support  legal 
representation  of  individuals  in  specific 
cases.  In  addition,  it  is  unlikely  that  the 
Institute  will  supp<Ht  development  or 
testing  of  additional  automated  kiosks 
such  as  those  being  used  by  the  courts 
in  Arizona,  California,  and  Florida. 

ii.  National  Town  Hall  Meeting.  The 
Institute  recently  awarded  a  grant  to  the 
National  Center  for  State  Courts  (NCSC) 
and  the  American  Judicature  Society 
(AJS)  to  convene  a  National  Town  Hall 
Meeting  on  Improving  Public 
Confidence  in  the  Courts  in  October 
1995.  The  Meeting  will  be  broadcast  by 
satellite  up  to  ten  downlink  (receiving) 
sites  across  the  country. 

The  sponsors  of  the  Meeting  are 
seeking  proposals  from  (a)  State  and 
local  courts  or  (b)  community  groups, 
other  non-profit  organizations, 
universities,  and  other  applicants 
collaborating  with  courts,  that  are 
interested  in  conducting  a  local.  State, 
or  regional  meeting  at  a  downlink  site 
in  conjimction  with  the  National 
Meeting.  Each  site  will  receive  several 
hours  of  programming  from  the  uplink 
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(originating)  site,  prepare  its  own 
program,  and  report  back  to  the  uplink 
site  tboiit  its  plans  for  future 
collaboration  between  courts  and 
communities  to  enhance  public 
confidence  in  the  courts. 

Objectives.  As  apixoved  by  the 
Institute's  Board  of  CKrectors,  the 
objectives  of  the  project  are  to: 

•  Raise  the  le^  of  awareness  of  both 
the  court  community  and  the  public 
about  the  need  to  work  together  to 
improve  public  trust  and  confidence  in 
the  courts; 

•  Identify  strategies  for  improving 
court  and  commxmity  collaboration  at 
the  local  and  State  level; 

•  Promote  a  diverse  group  of  effective 
local  approaches  to  improve  the 
relationship  between  courts  and  the 
communities  they  serve;  and 

•  Develop  national  goals  rooted  in 
local  experience  that  will  encourage 
courts  and  communities  to  work 
together  more  effectively. 

Site  Selection.  Representatives  of  SJI, 
NCSC,  and  AJS  will  select  sites  to 
participate  in  the  program  on  a 
competitive  basis.  Site  selection  will  be 
based  on  the  following  criteria: 

•  The  level  of  support  and 
participation  of  the  State  and  local 
courts  serving  the  proposed  site; 

•  The  level  of  support  and 
participation  of  representatives  of  a 
broad  range  of  interested  community 
groups  in  the  proposed  site; 

•  The  site's  teoinological  and 
logistical  capability  to  participate  in  the 
meeting; 

•  The  likelihood  of  continued  efforts 
to  improve  public  confidence  in  the 
courts  serviiw  the  site  after  the  meeting: 

•  The  availability  of  funding  from 
local  sources  to  support  the  site  costs  of 
participating  in  the  meeting;  and 

•  Geographical  diversity  across  all 
participating  sites. 

Meeting  Qontent.  The  sponsbrs 
presently  contemplate  an  evening 
orientation  program  at  ail  downlink 
sites  (including  a  common  video 
presentation  at  each  site  that  defines  the 
mission  of  the  Meeting),  followed  by  a 
full-day  program  featuring  national 
satellite  broadcasts  mixed  with  local 
discussions. 

With  the  guidance  and  support  of  the 
conference  sponsors,  each  participating 
site  will  be  responsible  for  originating 
local  programs  to  complement  the 
national  program.  All  selected  sites  will 
receive: 

•  Technical  assistance  regarding  the 
use  of  satellite  technology  and  the 
conduct  of  the  local  programs; 

•  Conference  materiau  including  the 
opening  videotape,  notebooks  and  other 
informatioQal  materials  about  eHiective 


ways  to  improve  public  confidence  in 

the  courts;  and 

•  Post-conference  prodiKts  including 
multiple  copies  c^  a  manual  for 
implementing  model  programs,  a 
national  directory  of  programs,  and  a 
video  of  conference  tdghlights. 

Application  Process.  Applications 
seeking  to  drganize  and  convene  a 
downlink  program  must  respond  to  a 
National  Town  Hall  Meeting  Request  for 
Proposals  (RFP)  available  from  NCSC. 
To  obtain  a  copy  of  the  RFP.  applicants 
should  write  to:  National  Center  for 
State  Courts,  National  Town  Hall 
Project  300  Newport  Avenue, 
WilUamsburg,  VA  23187-8798.  All 
applications  must  be  sent  to  the  same 
address  and  postmarked  no  later  than 
February  15, 1995.  Further  information 
about  the  National  Town  Hall  Meeting 
and  the  application  process  is  available 
from  NCSC  ((804)  253-2000]  and  AJS 
1(312)  558-6900]. 

Previous  SJI-supported  projects  that 
address  these  issues  include:  evaluation 
of  an  experimental  community  court  in 
New  York  City;  development  of  a 
manual  ftx  managemmt  of  court 
interpretation  services  and  materials  for 
training  and  assisting  court  interpreters; 
development  of  touchscreen  computer 
systems,  videotapes  and  written 
materials  to  assist  pro  se  htigants;  a 
demonstration  of  the  use  of  volunteers 
to  monitor  guardianships;  studies  of 
effective  and  efficient  methods  of 
providing  legal  representation  to 
indigent  parties  in  criminal  and  family 
cases  and  the  applicability  of  various 
dispute  resolution  procedures  to 
different  cultural  groups;  guidelines  for 
court-annexed  day  care  systems;  and 
development  of  a  manual  for 
implementing  innovations  in  jury 
selection,  use,  and  management: 
technical  assistance  and  training  to 
facihtate  implementation  of  the 
Standards  on  Jury  Management; 
development  of  a  guide  for  making 
juries  accessible  to  persons  with 
disabilities. 

b.  Education  and  Training  for  fudges 
and  Other  Key  Court  Personnel.  The 
Institute  continues  to  be  interested  in 
supporting  an  array  of  projects  to 
strengthen  and  broaden  the  availability 
of  court  education  programs  at  the  State, 
regional,  and  national  levels. 
Accordingly,  this  category  is  divided 
into  five  subsections;  (i)  State 
Initiatives:  (ii)  National  and  Regional 
Education  Programs;  (iii)  Judicial 
Education  Tei±nical  Assistance;  (iv) 
Conferences;  and  (v)  Sdiolarships.  All 
Institute-supported  conferences  and 
education  and  training  seminars  should 
be  accessible  to  persons  with  disabilities 
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in  accordance  with  the  Americans  with 
Disabilities  Act. 

i.  State  Initiatives.  This  category 
includes  support  for  training  projects 
developed  or  endorsed  by  a  ^te's 
courts  for  the  benefit  of  judges  and  other 
couil  personnel  in  that  State.  Funding  of 
these  initiatives  does  not  include 
support  for  training  programs  conducted 
by  national  providers  of  judicial 
education  unless  such  a  program  is 
designed  specifically  for  a  particular 
State  and  has  the  express  support  of  the 
State  Chief  Justice,  State  Court 
Administrator,  or  State  Judicial 
Educator.  The  types  of  programs  to  be 
supported  within  this  category  should 
be  defined  by  individual  State  need  but 
may  include: 

(a)  Development  of  State  Court 
Education  Programs.  Projects  to  assist 
development  of  State  court  education 
programs  include,  but  are  not  limited  to: 

•  Seed  money  for  the  creation  of  an 
ongoing  State-based  entity  for  planning, 
developing,  and  administering  judicial 
education  programs; 

•  Seed  money  for  innovative 
interdisciplinary  and,  as  appropriate, 
interbranch  educational  programs,  such 
as  those  addressing:  (1)  the  development 
of  better  working  relationships  across 
court  divisions  and  between  courts  and 
criminal  justice,  social  service,  and 
treatment  agencies;  (2)  organizational 
and  leadership  development,  including 
team-building;  and  (3)  the  specific 
educational  needs  of  nonsupervisory 
staff  as  well  of  those  filling  more  direct 
managerial  roles;  and  (4)  the 
development  and  implementation  of 
strategies  for  coping  with  the  gap 
between  resources  and  the  demand  for 
services;  and 

•  The  development  of  the  expertise, 
information,  and  commitment  required 
for  the  preparation  and  implementation 
of  State  court  education  plans, 
including  model  plans  for  career-long 
education  of  the  judiciary  (e.g.,  new 
judge  training  and  orientation  followed 
by  continuing  education  and  career 
development)  and  for  the  career-long 
education  of  court  managers,  clerks,  and 
other  court  personnel. 

(b)  Curriculum  Adaptation  Projects. 
(1)  Description  of  the  Program.  The 
Board  is  reserving  up  to  $350,000  to 
provide  support  for  adaptation  and 
implementation  of  model  curricula  and/ 
or  model  training  programs  previously 
developed  with  SJI  support.  The  exact 
amount  to  be  awarded  for  curriculum 
adaptation  grants  will  depend  on  the 
number  and  quality  of  the  applications 
submitted  in  this  category  and  other 
categories  of  the  Guideline.  The 
program  is  designed  to  provide  State 
and  local  courts  with  sufficient  support 
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1 3  prepare  and  conduct  a  State-specific 
( r  regional  modification  of  a  model 
( urriculimi,  course  modide,  national  or 
I  sgional  conference  program,  or  other 
I  lodel  education  program  developed 
liath  SJI  funds  by  any  other  State  or 
I  ational  organization.  An  illustrative 
1  St  of  the  curricula  that  may  be 
i  ppropriate  for  the  adaptation  is 
( ontained  in  Appendix  VI. 

Only  State  or  local  courts  may  apply 
f  )r  Curriculum  Adaptation  funding. 
( Irants  to  support  adaptation  of 
( ducational  programs  previously 
(  eveloped  with  SJI  funds  are  limited  to 
I  o  more  than  $20,000  each.  As  with 
c  ther  awards  to  State  or  local  courts, 
( ash  or  in-kind  match  must  be  provided 
e  qual  to  at  least  50%  of  the  grant 
i  mount  requested. 

(2)  Review  Criteria.  Curriculum 

i  .daptation  grants  will  be  awarded  on 
t  le  basis  of  criteria  including:  The  need 
f  )r  the  educational  program;  the  need 
f  )r  outside  funding  to  support  the 
I  rogram;  the  likelihood  of  effective 
i  nplementation;  and  expressions  of 
i  iterest  by  the  judges  and/or  court 
I  ersonnel  who  would  be  directly 
i  ivolved  in  or  affected  by  the  project.  In 
I  taking  implementation  awards,  the 
I  istitute  will  also  consider  factors  such 
s  5  the  reasonableness  of  the  amount 
r  jquested,  compliance  with  the 
a  tatutory  match  requirements,  diversity 
c  f  subject  matter,  geographic  diversity, 
t  le  level  of  appropriations  available  in 
t  le  current  year,  and  the  amount 
i  xpected  to  be  available  in  succeeding 
I  seal  years. 

(3)  Application  Procedures.  In  lieu  of 
c  oncept  papers  and  formal  applications, 
s  aplicants  for  grants  may  submit,  at  any 
t  me,  a  detailed  letter,  and  three 

I  hotocopies.  Although  there  is  no 
I  rescribed  form  for  the  letter  nor  a 
I  linimum  or  maximum  page  limit, 
1  itters  of  application  should  include  the 
f  illowing  iiiformation  to  assiue  that 
6  ach  of  the  criteria  for  evaluating 
a  ^plications  is  addressed: 

•  Project  Description.  Why  is  this 
e  ducation  program  needed  at  the 

I  resent  time?  What  is  the  model 
c  iirriculum  or  training  program  to  be 
t  jsted?  How  will  it  be  adapted  for  State 
I  se,  and  who  will  be  responsible  for 
a  dapting  the  model  curriculum?  Who 
\  rill  the  participants  be,  how  will  they 
I  e  recruited,  and  bom  where  will  they 
c  Dme^e.g.,  fiom  across  the  State,  from 
a  single  local  jiuisdiction,  from  a  multi- 
J  tate  region)?  How  many  participants 
a  re  anticipated? 

•  Need  for  funding.  Why  cannot  State 
c  r  local  resources  fully  support  the 

I  lodification  and  presentation  of  the 
r  lodel  curriculiun?  What  is  the  potential 
f  )r  replicating  or  integrating  the 


program  in  the  future  using  State  or 
local  funds,  once  it  has  been 
successfully  adapted  and  tested? 

•  Likelihood.  What  is  the  proposed 
date  for  presenting  the  program?  What 
types  of  modifications  in  the  length, 
format,  and  content  of  the  model 
curriculimi  are  anticipated?  How  will 
the  presentation  of  the  program  be 
evaluated  and  by  whom?  (Ordinarily,  an 
outside  evaluation  is  not  necessary.) 
What  measiires  will  be  taken  to  facilitate 
subsequent  presentations  of  the  adapted 
program? 

•  Expressions  of  Interest  By  Judges 
and/or  Court  Personnel.  Does  the 
proposed  program  have  the  support  of 
the  court  system  leadership,  and  of 
judges,  court  managers,  and  judicial 
education  persoimel  who  are  expected 
to  attend?  (Thiffmay  be  demonstrated  by 
attaching  letters  of  support.) 

•  Budget  and  Matching  State 
Contribution.  A  copy  of  budget  Form  E 
(see  Appendix  IV)  and  a  budget 
narrative  (see  Section  VII.B.)  that 
describes  the  basis  for  the  proposed 
costs  and  the  soiuce  of  the  match 
offered. 

•  Local  courts  should  attach  a 
concurrence  signed  by  the  Chief  Justice 
of  the  State  or  his  or  her  designee.  (See 
Form  B,  Appendix  V.) 

Letters  of  application  may  be 
submitted  at  any  time.  However, 
applicants  should  allow  at  least  90  days 
between  the  date  of  submission  and  the 
date  of  the  proposed  program  to  allow 
sufficient  time  for  needed  planning.  The 
Board  of  Directors  has  delegated  its 
authority  to  approve  Curriculum 
Adaptation  grants  to  its  Judicial 
Education  Committee.  The  committee 
anticipates  acting  upon  appUcations 
within  45  days  after  receipt.  Formal 
grant  awards  will  be  made  only  after 
committee  approval  and  negotiation  of 
the  final  terms  of  the  grant. 

(4)  Grantee  Responsibilities.  A 
recipient  of  a  Curriculum  Adaptation 
grant  must: 

(a)  Comply  with  the  same  quarterly 
reporting  requirements  as  other  Institute 
grantees  (see  Section  X.L.,  infra); 

(b)  Include  in  each  grant  product  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute, 
along  with  the  "SJI"  logo,  and  a 
disclaimer  paragraph  based  on  the 
example  provided  in  Section  X.Q.  of  the 
Guideline;  and 

(c)  Submit  two  copies  of  the  manuals, 
handbooks,  or  conference  packets 
developed  imder  the  grant  at  the 
conclusion  of  the  grant  period,  along 
with  a  final  report  that  explains  how  it 
intends  to  replicate  the  program  in  the 
future. 


Applicants  seeking  other  typ«s  of 
funding  for  developing  and  testing 
educational  prograns  must  cmnply  with 
the  raquirements  for  concept  papers  and 
applications  set  forth  in  Sections  VI  and 
\^I  or  the  requirements  for  renewal 
applications  set  forth  in  Section  IX. 

ii.  National  and  Regional  Education 
Programs.  This  category  includes 
support  k»  national  or  regional  training 
programs  developed  by  any  provider, 
e.g.,  national  organizations.  State  courts, 
universities,  or  pubtic  interest  groups. 
Within  this  category,  priority  will  be 
given  to  training  pro|ect8  which  address 
issues  of  maior  concern  to  the  State 
judiciary  and  other  court  personnel. 
Ordinarily,  national  and  regional 
education  projects  are  expected  to 
develop  curricula  (as  defined  in  Secti(m 
III.K.)  that  may  be  adapted  by  State  and 
local  courts.  Pro-ams  to  be  supported 
may  include: 

•  Training  programs  or  seminars  on 
topics  of  interest  and  concern  that 
transcend  State  lines  including  the 
factors  that  should  be  considered  in 
deciding  child  custody  and  termination 
of  pareatal  rights; 

•  Multi-State  or  regional  training 
programs  sponsored  by  national 
organizations,  non-profit  groups.  State 
courts  or  univMsities; 

•  interdisciplinary  and.  as 
appropriate,  interbnmch  educational 
programs  hx  State  trial  and  appellate 
court  fudges.  State  and  local  court 
managers  including  clerks  of  court,  and 
non-supervisory  8ta£F  or  other  court 
personnel,  including  seminars  based  on 
Institute-supported  research,  and 
programs  designed  to  develop  better 
working  relationships  across  court 
divisions  and  between  courts  and 
criminal  fustice,  social  service,  and 
treatment  agencies;  and 

•  Innovative  independent  study 
models  that  would  enhance  the 
availability  of  judicial  education, 
especially  for  jiidges  and  court 
personnel  who  do  not  have  ready  access 
to  training  i»ograms,  and  possible 
models  for  the  credentialing  of  this  type 
of  continuing  judicial  education. 

iii.  fudiciai  Eduoati<m  Technical 
Assistance.  Unlike  the  preceding 
categories  which  suppcnl  direct  training. 
"Technical  Assistance"  refers  to 
servioes  necessary  for  the  development 
of  effective  educational  projects  far 
judges  and  other  court  personnel. 
Projects  in  this  category  should  focus  cm 
the  needs  of  the  States,  and  applicants 
should  demonstrate  dieir  abihty  to  week 
effectively  with  State  judicial  educatocs. 

The  Institute  is  ctur^itiy  funding  the 
following  fudiciai  educatiai  tedinicai 
assistance  pmjects:  the  fudiciai 
Education  Refennce  Infixmation  and 


Technology  Transfer  Project  (fERITT). 
which  collects  and  disseminates 
information  (as  well  as  providing 
technical  assistance)  on  continuing 
education  proffxuns  forjudges  xmd 
court  personnel;  the  Judicial  Education/ 
Aduh  Education  Project  (JEAEP),  which 
provides  expert  assistance  on  the 
application  of  adult  and  continuiiig 
eduoatioa  theory  and  practices  to  court 
education  programs;  the  Leadership 
Institute  in  Judicial  Education,  which 
offers-an  annual  training  program  and 
follow-up  assistaTKe  to  State  judicial 
education  leadership  teams  to  help 
them  develop  improved  approaches  to 
court  education:  and  NAS^  NEWS,  a 
newsletter  of  the  National  Association 
of  State  fudiciai  Educators. . 

iv.  Conferences.  This  category 
includes  support  for  regional  or  national 
confereoces  on  topics  of  major  concern 
to  the  State  judiciary  and  court 
perstmnel.  Applicants  are  encouraged  to 
consider  the  use  of  videoconference  and 
other  technologies  to  increase 
participation  and  limit  travel  expenses 
in  planning  and  presenting  conferences. 
Applicants  also  are  reminded  that 
conference  sites  should  be  accessible  to 
persons  with  disabilities  in  accordance 
with  the  Americans  With  Disabilities 
Act.  In  planning  a  conference, 
applicants  should  provide  for  a  writt«i. 
video,  or  other  product  that  would 
widely  disseminate  the  information, 
finding  and  any  recommendations 
resulting  from  the  conference. 

The  Institute  is  particularly  interested 
in  supporting: 

(a)  National  Symposium  on 
Sentencing:  The  Jiuiicial  Response  to 
Crime,  to  enable  State  and  Federal 
judges,  legislators,  prosecutors,  defense 
counsel,  corrections  officials,  legal 
academics,  social  science  researchers, 
media  representatives,  and  members  of 
the  public  to: 

•  Evaluate  what  is  known  about  the 
impact  of  cuirant  sentencing  practices 
on  adult  offenders,  fuvmile  offenders 
tried  as  adults,  and  juvenile  offienders. 
the  criminal  and  juvenile  justice 
systems,  and  the  public's  perception  of 
justice: 

•  Explore  how  changes  in  sentencing 
legislation  and  judicial  practices  might 
better  aocompUsh  the  goals  of 
sentencing; 

•  Identify  changes  in  procedure,  new 
sources  of  information  or  education,  and 
other  iimovations  that  mi^t  bettv 
assure  th^  a  sentence  serves  the  fudge's 
intended  sastendng  goal(s)  in  a 
particular  case;  and 

•  Recommend  specific  changes  in 
law.  policy,  and  procedure  that  would 
help  courts  better  accomplish  die  goals 


of  sentencing  and  improve  the  public's 
confidence  in  the  ftistice  system. 

Among  the  topics  which  could  be 
addressed  at  the  Symposium  would  b^: 
the  impact  that  Federal  and  State 
sentencing  guidelines,  mandatory 
minimums,  and  other  determinate 
sentencing  approaches  have  had  on  the 
courts  and  other  components  of  the 
criminal  justice  system,  the  pubUc.  and 
offenders;  whether  these  approaches 
have  fulfilled  their  envisioned  purposes; 
whether  sentencing  innovations  (e.g.. 
giving  judges  greater  access  to 
information  about  the  offender,  the 
victim,  and  available  senteiKnng 
options;  changed  plea  bargaining 
practices;  and  greater  use  of 
intermediate  sanctions)  might  better 
assiue  just  and  effective  sentencing;  and 
whether  current  sentencing  legislation, 
processes,  and  decisions  adequately 
reflect  the  public's  expectations  of 
justice. 

(b)  National  Symposium  on  Reducing 
Litigation  Delay.  The  Institute  has 
supported  over  20  projects  examining 
methods  for  improving  caseflow  in 
various  types  and  levels  of  courts,  or 
training  judges  and  court  managers  on 
pretrial  and  trial  management.  Tlie 
Institute  is  interested  in  supporting  a 
sjTnpositun  that  would  bring  together 
litigation  delay  researchers,  technical 
assistance  providers,  trial  and  appellate 
court  judges  and  managers  both  from 
courts  that  have  not  successfully 
implemented  programs  for  improxing 
caseflow  and  reducing  the  time  to 
disposition  as  well  as  those  that  have. 
State  court  administrators,  attorneys, 
scholars,  and  others  to  synthesize  and 
share  the  information  resulting  from  the 
projects  funded  by  the  Institute  and 
others;  determine  the  approaches  to 
pretrial,  trial,  and  individual  docket 
management  that  appear  to  be  most 
effective  and  the  best  methods  for 
implementing  them;  identify  the 
programs  that  may  be  needed  to  assist' 
courts  in  further  reducing  litigation 
delay;  define  and  pri<xitize  the  topics 
for  further  research  on  improving 
caseflow  management,  and  encourage 
and  assist  courts  that  are  experieocing 
litigation  delay  to  undertake  measures 
to  ensure  the  prompt  and  fair 
di^iosition  of  cases. 

v.  Scholarships  for  Judges  and  Court 
Personi}eL  The  Institute  is  reserving  up 
to  S25G.OO0  (in  addition  to  any 
scholarship  fonds  remaining  from  Fiscal 
Year  1994)  to  support  a  scholarship 
program  tat  State  court  judges  and  court 
managers. 

(a)  Program  Descriptioa/Scbolanhip 
Amounts.  The  purposes  of  the  Institute 
achfrfarship  piogiam  ara  to:  — iK^nr*  the 
knowledge,  skil^.  and  abilitlas  of  fudges 
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and  coiirt  managers;  enable  State  court 
judges  and  court  managers  to  attend  out- 
of-State  educational  programs 
sponsored  by  national  and  State 
providers  that  they  could  not  otherwise 
attend  because  of  limited  State,  local 
and  personal  budgets;  and  provide 
States,  judicial  educators,  and  the 
Institute  with  evaluative  information  on 
a  range  of  judicial  and  court-related 
education  programs. 

Scholarships  will  be  granted  to  ~ 
individuals  only  for  the  purpose  of 
attending  an  out-of-State  educational 
program  within  the  United  States.  The 
annual  or  midyear  meeting  of  a  State  or 
national  organization  of  which  the 
appUcant  is  a  member  does  not  qualify 
as  an  out-of-State  educational  program 
for  scholarship  purposes,  even  though  it 
may  include  workshops  or  other 
training  sessions. 

A  scholarship  may  cover  the  cost  of 
tuition  and  travel  up  to  a  maximum 
total  of  $1,500  per  scholarship. 
(Transportation  expenses  include 
roimdtrip  coach  airfare  or  train  fare,  or 
up  to  $.25/mile  if  the  recipient  drives  to 
the  site  of  the  program.)  Funds  to  pay 
tuition  and  transportation  expenses  in 
excess  of  $1,500,  and  other  costs  of 
attending  the  program  such  as  lodging, 
meals,  materials,  and  local  transporta- 
tion (including  rental  cars)  at  the  site  of 
the  education  program,  must  be 
obtained  from  other  sources  or  be  borne 
by  the  scholarship  recipient. 

Scholarship  recipients  are  encouraged 
to  check  with  their  tax  advisor  to 
determine  whether  the  scholarship 
constitutes  taxable  income  imder 
Federal  and  State  law. 

(b)  Eligibility  Requirements.  Because 
of  the  limited  amount  of  funds 
available,  scholarships  are  limited  to 
full-time  judges  of  State  or  local  trial 
and  appellate  courts,  to  hiU-time 
professional.  State  or  local  court 
personnel  with  management 
responsibiUties,  and  to  supervisory  and 
management  probation  personnel  in 
judicial  branch  probation  offices.  Senior 
judges,  part  time  judges,  quasi-judicial 
hearing  officers.  State  administrative 
law  judges,  staff  attorneys,  law  clerks, 
line  staff,  law  enforcement  officers  and 
other  executive  branch  personnel  will 
not  be  ehgible  to  receive  a  scholarship. 

(c)  Application  Procedures.  Judges 
and  court  managers  interested  in 
receiving  a  scholarship  must  submit  the 
Institute's  Judicial  Education 
Scholarship  Application  Form  (Form 
Si,  see  Appendix  m).  AppUcations 
must  be  submitted  by: 

November  1, 1994,  for  programs 
begiiming  between  February  1, 1995  and 
April  30. 1995; 
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February  1, 1995,  for  programs 
bfegiiming  between  May  1  and  July  31, 
1P95; 

May  1. 1995,  for  programs  beginning 
between  August  1.  and  October  31, 
ip95;  and 

August  1, 1995,  for  programs 
bkginning  between  November  1, 1995 
afd  January  31, 1996. 

No  exceptions  or  extensions  will  be 
granted. 

(d)  Concurrence  Requirement.  All 
sbholarship  applicants  must  obtain  the 

V  Titten  concurrence  of  the  Chief  Justice 
c  'his  or  her  State's  Supreme  Court  (or 
t  le  Chief  Justice's  designee)  on  the 

L  istitute's  Judicial  Education 
S  cholarship  Concurrence  (Form  S2,  see 
y  ppendix  III).  Court  managers,  other 
t  lan  elected  clerks  of  court,  also  should 
s  ibmit  a  letter  of  support  from  their 
s  ipervisor.  The  Concurrence  (Form  S2) 
n  lay  accompany  the  appUcation  or  be 
sent  separately.  However,  the  original 
s  gned  Concurrence  form  must  be 
r  iceived  by  the  Institute  within  one 

V  eek  after  the  appropriate  application 
n  lailing  deadline  (i.e.  by  November  8, 
1 994,  or  February  8,  May  8,  or  August 
a ,  1995).  No  application  will  be 

r  sviewed  if  a  signed  Concurrence  has 
n  ot  been  received  by  the  required  date. 

(e)  Review  Procedures/Selection 

I  riteria.  The  Board  of  Directors  has 
c  elegated  the  authority  to  approve  or 
c  eny  scholarships  to  its  Judicial 
I  ducation  Committee.  TTie  Institute 
i  itends  to  notify  each  applicant  whose 
scholeirship  has  been  approved  within 
90  days  after  the  relevant  application 
c  eadline.  The  Committee  will  reserve 
s  ifficient  fimds  each  quarter  to  assure 
t  le  availabiUty  of  scholarships 
t  iroughout  the  year. 

The  factors  that  the  Institute  will 
c  Dnsider  in  selecting  scholarship 
r  icipients  are: 

•  The  appUcant's  need  for  training  in 
t  le  particular  course  subject  and  how 

t  le  apphcant  would  apply  the 
i  iformation/skills  gained; 

•  The  benefits  to  the  applicant's  court 
(  r  the  State's  court  system  that  would  be 
(  erived  from  the  appUcant's 

p  articipation  in  the  specific  educational 
p  rogram,  including  a  description  of 
current  legal,  procedural,  administrative 
dr  other  problems  affecting  the  State's 
c  ourts,  related  to  topics  to  be  addressed 
a  t  the  educational  program  (in  addition 
t  >  submission  of  a  signed  Form  S2); 

•  The  absence  of  educational 
drograms  in  the  appUcant's  State 
I  ddressing  the  particular  topic; 

How  the  appUcant  wiU  disseminate 
die  knowledge  gained  (e.g.,  by 
(  eveloping/teaching  a  course  or 
I  roviding  in-service  training  for  judges 


or  court  persoimel  at  the  State  or  local 
level); 

•  "The  length  of  time  that  the 
applicant  intends  to  serve  as  a  judge  or 
court  manager,  assuming  reelection  or 
reappointment,  where  applicable; 

•  The  likeUhood  that  the  appUcant 
would  be  able  to  attend  the  program 
without  a  scholarship; 

•  The  unavailabiUty  of  State  or  local 
funds  to  cover  the  costs  of  attending  the 
program; 

•  The  quality  of  the  educational 
program  to  be  attended  as  demonstrated 
by  the  sponsoring  organization's 
experience  in  judicial  education, 
evaluations  by  participants  or  other 
professionals  in  the  field,  or  prior  SJI 
support  for  this  or  other  programs 
sponsored  by  the  organization; 

•  Geographic  balance; 

•  Thebalance  of  scholarships  among 
types  of  applicants  and  courts; 

•  The  balance  of  scholarships  among 
educational  programs;  and 

•  The  level  of  appropriaUons 
available  to  the  Institute  in  the  current 
year  and  the  amoimt  expected  to  be 
available  in  succeeding  fiscal  years. 

(f)  Responsibilities  ^Scholarship 
Recipients.  In  order  to  receive  the  funds 
authorized  by  a  scholarship  award, 
recipients  must  submit  Scholarship 
Payment  Voucher  (Form  S3)  together 
with  a  tuition  statement  &om  the 
program  sponsor,  and  a  transportation 
fare  receipt  (or  statement  of  the  driving 
mileage  to  and  from  the  recipient's 
home  to  the  site  of  the  educational 
program).  Recipients  also  must  submit 
to  the  Institute  a  certificate  of 
attendance  at  the  program  and  an 
evaluation  of  the  educational  program 
they  attended.  A  copy  of  the  evaluation 
also  must  be  sent  to  the  Chief  Justice  of 
their  State. 

A  State  or  a  local  jurisdiction  may 
impose  additional  requirements  on 
scholarship  recipients  that  are 
consistent  with  SJI's  criteria  and 
requirements,  e.g.,  a  requirement  to 
serve  as  faculty  on  the  subject  at  a  State- 
or  locally-sponsored  judicial  education 
program. 

c.  Dispute  Resolution  and  the  Courts. 
This  category  includes  research, 
evaluation,  and  demonstration  projects 
addressing  the  findings  and 
recommendations  developed  at  the 
National  Symposium  on  Court- 
Connected  Dispute  Resolution  Research, 
conducted  in  Orlando  in  October  1993. 
The  Institute  is  interested  in  projects 
that  enhance  the  courts'  abiUty  to 
compare  findings  among  research 
studies;  address  the  nature  and 
operation  of  ADR  programs  within  the 
context  of  the  court  system  as  a  whole; 
compare  dispute  resolution  processes  to 


attorney  settlement  as  weU  as  trial;  and 
promote  the  abiUty  of  the  courts  to 
move  toward  on-going  self-evaluation  of 
court-connected  dispute  resolution 
programs.  Among  the  topics  of  greatest 
interest  are: 

i.  The  Structure  of  Court-Coimected 
Dispute  Resolution  Programs  including 
such  issues  as  the  appropriate  timing  for 
referrals  to  dispute  resolution  services 
and  the  effects  implementing  such 
referrals  at  various  stages  during 
Utigation;  the  effect  of  different  referral 
methods  including  any  differences  in 
outcome  between  voluntary  and 
mandatory  referrals;  cultural  issues, 
including  the  nature  of  cultural  confUct 
and  its  effect  on  Autcomes;  and 
approaches  that  provide  rural  courts 
and  other  under-served  areas  with 
adequate  court-connected  dispute 
resolution  services. 

ii.  The  Selection,  Qualifications  and 
Training  of  Court-Coimected  Neutrals 
including  what  selection  procedures  are 
most  effective;  what  standards  should 
be  used  to  quaUfy  a  neutral;  what 
constitutes  effective  dispute  resolution 
training;  on  what  basis  and  when  people 
should  be  eliminated  from  the  training 
process;  how  coiuts  can  maintain  and 
improve  neutrals'  skills;  and  how 
ineffective  neutrals  should  be  removed 
from  the  pool. 

iii.  Innovative  uses  of  court-connected 
dispute  resolution  for  resolving  complex 
cases  including  land-use  Utigation. 

AppUcants  utould  be  aware  that  the 
Institute  will  not  provide  operational 
support  for  on-going  ADR  programs. 
Courts  also  should  be  advised  that  it  is 
preferable  for  the  appUcant  to  support 
operational  costs  of  a  new  program, 
with  Institute  funds  targeted  to  support 
related  technical  assistance,  training, 
and  evaluation  needs. 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support 
evaluation  of  the  use  of  mediation  in 
civil,  domestic  relations,  juvenile, 
medical  malpractice,  appeUate.  and 
minor  criminal  cases.  SJI  grants  also 
have  supported  assessments  of  the 
impact  of  early  neutral  evaluation  of 
motor  vehicle  cases,  the  impact  of 
private  judging  on  State  courts,  multi- 
door  courthouse  programs,  arbitration  of 
civil  cases,  and  civil  settlement 
programs.  In  addition.  SJI  has  supported 
the  creation  of  a  consumer  guide  to 
choosing  a  mediator,  the  development 
of  training  programs  for  judges;  and 
technical  assistance  on  implementation 
of  multi-door  courthouse  programs, 
developing  standards  for  court-annexed 
mediation  programs,  examination  of  the 
applicability  of  various  dispute 
resolution  procedures  to  different 
cultural  groups,  and  creation  of  a 


national  database  of  court-connected 
dispute  resolution  programs. 

d.  Plaiming  and  Managing  the  Future 
of  the  Courts.  The  Institute  is  interested 
in  supporting  activities  that  would 
enable  courts  to  implement  and  evaluate 
long-range  strategic  plaiming  processes 
and  complementary  innovative 
management  approaches  in  their  own 
jurisdictions. 

The  types  of  projects  that  fall  within 
this  category  are: 

•  Development,  implementation, 
institutionalization,  and  evalioation  of 
long-range  planning  approaches  in 
individual  States  and  local  jurisdictions, 
e.g.,  the  development  or  inclusion  of 
strategic  planning  techniques, 
environmental  scanning,  trends 
analysis,  benchmarking,  and  other 
comprehensive  long-range,  strategic 
planning  methods  as  components  of 
courts'  current  planning  processes  or  as 
part  of  the  initiation  of  such  a  process; 

•  Adaptation,  implementation  and 
evaluation  of  iimovative  management 
approaches,  such  as  total  quaUty 
management,  designed  to  complement, 
enhance  or  support  use  of  a  long-range 
strategic  planning  process.  This 
includes  the  development  and  testing  of 
performance  standards  and  other 
techniques  to  enable  trial  and  appellate 
court  officials  to  conduct  user 
evaluations  of  the  quaUty  of  court 
services  and  to  measure  pubUc.  internal, 
and  suppUer  satisfaction  as  a  means  to 
improve  court  performance.  Also 
included  is  the  planning, 
implementation,  and  evaluation  of 
innovative  delay  and  cost  reduction 
programs  including  assessments  of  the 
advantages  and  disadvantages  of 
privatizing  court  activities; 

•  Development,  implementation,  and 
evaluation  of  mechanisms  for  linking 
assessments  of  effectiveness  such  as  the 
Trial  Court  Performance  Standards  to 
fiscal  planning  and  budgeting,  including 
service  efforts  and  accompUshments 
approaches  (SEA),  performance  audits, 
and  performance  budgeting; 

•  Development,  presentation  and 
evaluation  of  training  necessary  to 
enable  judges  and  court  staff  to 
participate  productively  in  the 
implementation  or  institutionaUzation 
of  the  planning  process  and/or  related 
innovative  management  approaches, 
including  training  to  enhance  the  abiUty 
of  courts  to  develop  effective  plans  for 
coping  with  natiiral  or  other  disastera. 

The  Institute  has  supported  futures 
commissions  in  seven  States.  Because 
the  Board  of  Directore  beUeves  that  a 
sufficient  variety  of  conmoission  models 
now  exists,  the  Institute  will  not 
support  the  development  or 


implementation  of  any  State  futures 
commissions  in  FY  1995. 

The  Institute  also  has  supp<nted 
plaiming,  futures,  and  innovative 
management  projects  including: 
national  and  Statewide  "future  and  the 
courts"  conferences  and  training; 
develQpment  of  curricula,  ^debooks 
and  a  video  on  visioning,  and  a  long- 
range  planning  guide  for  trial  courts;  the 
provision  of  tedinical  assistance  to 
courts  conducting  futures  and  long- 
range  planning  activities,  includii^ 
development  of  a  court  futures  network 
on  Internet;  a  test  of  the  feasibiUty  of 
implementing  the  Trial  Court 
Performance  Standards  in  four  States; 
the  development  of  Appellate  Court 
Performance  Standards;  the  appUcation 
of  total  quaUty  management  principles 
to  court  operations,  and  the 
development  of  TQM  gtiidebook  for  trial 
courts;  and  the  development  of  service 
efforts  and  accompUshments  (SEA) 
measures  for  mimicipal  courts. 

e.  Children  and  Families  in  Court. 
This  category  includes  education, 
evaluation,  technical  assistance,  and 
research  projects  to  identify  and  inform 
judges  of  appropriate  and  effective 
approaches  for: 

•  Adjudicating  child  custody 
litigation  in  whidi  family  violence  may 
be  involved; 

•  Determining  and  addressing  the 
service  needs  of  children  exposed  to 
family  violence  including  the  short-  and 
long-term  effects  on  children  of 
exposure  to  family  violence  and  the 
methods  for  mitigating  those  effects 
when  issuing  protection,  custody, 
visitation,  or  other  orders; 

•  Adjudicating  and  monitoring  child 
abuse  and  neglect  Utigation  and 
reconciling  the  need  to  protect  the  child 
with  the  requirement  to  make 
reasonable  efforts  to  maintain  or  reunite 
the  family; 

•  Adjudicating  and  developing 
dispositions  for  cases  involving  elder 
abuse: 

•  Determining  when  it  may  be 
appropriate  to  refer  a  case  involving 
family  violence  for  mediation,  and  what 
procedures  and  safeguards  should  be 
employed; 

•  Coordinating  multiple  cases 
involving  members  of  the  same  family, 
and  obtaining  and  appropriately  using 
social  and  psychological  information 
gathered  in  one  case  involving  a  family 
member  in  a  case  involving  another 
family  member;  and 

•  Handling  the  criminal  and  civil 
aspects  of  interstate  and  international 
parental  child  abductions. 

In  previous  funding  cycles,  the 
Institute  supported  a  national  and  a 
State  symposium  on  courts,  children. 
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and  ika  family;  a  natiouai'  symposimn 
on  enhancing  cooidinatiaD  of  cases' 
involviag^the  •■■•  fsMily  that  ars  being 
heard  in  diihwl  courts;  development 
and  evaluotioa  of  a  cumculum 
addtessbig  th»  ad^idkatifMa  of 
allegatioos  ol  child  sestual  abuse  when 
custody  is  in  diqnite;  and  the 
devdkipment  and  testing  cfcuxticnla  to 
enhance  jadgsai'  laideEs^nding^  of  the 
dynamics  of  funily  viokoca  and  guide 
them  ia  adfutbeaAiaa  of  Esmily  violence 
cases  and  custody  cases  in  which 
spousal  abuse  is  involved.  In  addition, 
the  bistkute  has  supported  studies  of 
the  appropriate  use  of  mediation  in 
child  abuse  cases  and  in  divorce, 
custody,  and  visitation  cases  involving 
family  violence;  development  of  a  video 
and  other  materiala  for  parties  and 
children  awaiting  a  court  hearing  in 
domestic  rektioBn  cases  involving 
family  violence;  a  benchbook  for  judges 
on  child  abuse  and  neglect  cases 
stemming  from  parental  substfuice 
abuse;  curricula  to  fairly  adjudicate 
child  abuse  and  neglect  cases;  an 
examinatimi  of  the  effectiveness  of 
probation  as  »  sanction  for  child  sexual 
abuse  oOandeis;  and  the  development  of 
guidelines  for  courts^in  handliag  elder 
abuse  cases. 

f.  Application  of  Technology.  This 
category  includes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  ^  both  the  trial  and  appellate 
coiut  levels. 

The  Institute  seeks  to  support  Local 
experiments  with  promising  but 
untested  applicaticms  of  technology  in 
the  courts  that  include  a  structured 
evaluation  c^  the  impact  of  the 
technology  in  terms  of  costs,  benefits, 
and  staff  workload.  In  this  context, 
"untested"  refers  to  novel  applications 
of  technology  developed  for  Oie  private 
sector  and  ^er  fields  that  have  not 
previously  been  applied  to  the  courts. 

The  Institute  is  particularly  interested 
in  supporting  e^rts  to  determine  what 
benefits  and  problems  may  occur  as  a 
result  of  courts  entering  die 
"information  superhighway,"  including 
projects  to  establish  standards  for 
judicial  electronic  data  interchange 
(EM);  local.  Statewide,  and/or  interstate 
demonstrations  of  the  courts'  use  of  EDI 
(i.e.,  the  exchange  of  dociunents  or  data 
in  a  computerized  format  that  enables    - 
courts  to  process  or  perform  work 
electronically  on  the  documents 
received)  beyond  simple  image  transfer 
(facsimile  or  computer-imaging);  and 
demonstrations  and  evaluations  of 
innovative  judicial/court  uses  of 
electronic  communications  networks 
including  those  required  to  meet  the 


TOportiDg  mandates  contained  in  recent 
JFederal  legislation  such  as  the  Eta&y 
(Act  and  the  National  Chald  Protection 
In  addition,  the  Institute  is 
iterested  in  demonstratiens  and 
of  die  effsctive  use  of 
aunagem«it  information  systems  to 
monitor,  assess,  and  predict  evolving 
court  needs;  and  evakmtions  of 

Knovative  technologies  highlighted  at 
e  Fourtk  National  Conference  on 
Court  Technology  held  in  Nashville  in 
3ctober  ISM. 

Ordinarily,  the  Institute  will  not 
irovide  support  for  the  purchase  of 
iquipment  or  software  in  order  to 
mpLement  a  technology  that  has  been 
horoughly  tested  in  other  jurisdictions 
iuch  as  the  establishment  of  videolinks 
letween  courts  and  jails,  the  use  of 
jptical  imaging  for  recordkeeping,  and 
lie  creation  of  an  automated 
nanagement  information  system.  (See 
section  XLH.2.b.  regarding  other  limits 
3n  the  use  of  grant  huuis  to  purchase 
^uipment  and  software.) 
!   In  previous  funding  cycles,  gr^its 
lave  been  awuxied  to  si^port: 

Demonstration  and  evaluation  of 
:ommunications  technology,  e.g.: 
nteractive  computerized  information 
ystems  to  assist  |mo  se  litigants;  the  use 
)f  FAX  teehnelo^  by  courts;  a  rauki- 
iser  "system  for  judicial  interchange" 
lesigned  to  link  disparate  automated 
nformation  systems  and  share  court 
nformation  among  judicial  system 
I  tffices  throughout  a  State  without 
1  eplacement  of  the  various  hardware 
I  ind  software  environments  which 
upport  individual  courts;  a  compu- 
erized  voice  information  system 
termitting  parties  to  access  by  ■ 

elephone  informaticHi  pertaining  to 
leir  cases;  an  autcunated  public 
aformation  directory  of  courthouse 
acilities  uid  services;  an  automated 

Ippellate  court  bulletin  board;  and  a 
omputer-integrated  courtroom  that 
rovides  hill  access  to  the  judicial 
ystem  ftr  hearing-impaired  jurors, 
1  dtnesses,  crime  victims,  litigmts. 
i  ttomeys,  and  judges. 

Demonstration  and  evaluation  of  - 
1  jcords  technology,  including:  the 
(  evelopment  of  a  court  management 
i  ^formation  display  system;  the 
i  itegration  of  bar-coding  technolo^ 
)  n\h  an  existing  autom^ed  case 
1  iffliagement  system;  an  on-bench 
I  utomated  system  for  generating  and 
rocessing  court  orders;  an  automated 
idicial  education  management  system; 
I  isting  of  a  document  management 
!  ystem  for  small  courts  that  uses 
i  naging  technology,  and  of  automated 
t  ^lephone  docketing  for  circuit-riding 
j  idges;  emd  evaluation  of  the  use  of 


automated  triler  machines  for  paying 
jurors;  and 

Court  technology  asastance  services, 
e.g.,  circulation  of  a  court  technology 
budletln  desired  to  inform  judges  and 
court  managers  about  the  latest 
developments  in  court-reliated 
technologies;  creatitm  of  a  court 
technology  laboratory  to  provide  judges 
and  court  managers  with  die 
opportunity  to  test  automated  court- 
related  systems;  enhancement  of  a  data 
base  documenting  automated  systems 
currently  in  use  in  courts  across  the 
country;  establishment  of  a  technical 
information  service  to  respond  to 
specific  inquiries  concerning  court- 
related  technologies;  development  of 
court  automation  performance 
standards;  and  an  assessment  of 
programs  that  allow  public  access  to 
electronically  stored  court  information. 

Grants  also  provided  support  for 
national  court  technology  conferences; 
preparation  of  guidelines  on  privacy 
and  public  access  to  electronic  court 
information;  the  testing  of  a 
computerized  citizen  intake  and  referral 
service;  development  of  an  "analytic 
judicial  desktop  system"  to  assist  judges 
in  making  sentencing  decisions; 
implementation  and  evaluation  of  a 
Statewide  automated  integrated  case 
docketing  and  record-keeping.  syst«n;  a 
prototype  computerized  benchbook 
using  hypertext  techaolo^;  and 
computer  simulation  models  to  assist 
State  courts  in  evaluating  potential' 
strategies  for  improving  civil  caseflow. 

•  g.  Resolution  of  Current  Evidentiary 
Issues.  This  category  includes 
educational  programs  and  other  projects 
to  assist  judges  in  deciding  questions 
regarding: 

•  The  admissibiUty  of  new  forms  of 
demonstrative  evidence,  including 
computer  simulations; 

•  The  appUcation  of  the  standards  set 
forth  in  Daubert  v.  Merrell  Dow 
Pharmaceuticals,  Inc.  governing  the' 
admissibility  of  scientific  and  technical 
evidence; 

•  The  admissibility  of  testimony 
based  on  recovered  memory,  and  the 
admissibility  of  expert  testimony  about 
memory  recovery; 

•  The  competence  of  children  to 
testify  in  criminal,  civil,  and  family 
cases; 

•  The  appropriate  use  of  expert 
testimony  regarding  the  impact  of 
gender-related  offenses  on  victims  and 
their  willingness  and  ability  to  testify, 
and  the  apphcation  of  rape  shield  laws 
and  other  limits  on  the  introdueticHi  of 
evidence  or  the  cross-examination  of 
witnesses; 

•  Determining  what  constitutes  clear 
and  convincing  evidence  of  a  person's 


vfish  not  to  initiate  or  continue  life- 
sustaining  treatment,  including  the 
impUcations  of  the  Federal  Patient  Self- 
Determination  Act;  and 

•  Other  complex  evidentiary  issues. 

In  previous  fundinggiycles,  the 
Institute  has  supported  the  development 
of  a  computer-assisted  training  program 
on  evidentiary  problems  for  juvenile 
and  family  court  judges;  training  on 
medical/legal  and  scientific  evidence 
issues;  regional  seminars  on  evidentiary 
questions;  and  development  of  protocols 
for  handling  child  victim  cases. 

h.  Substance  Abuse.  This  category 
includes  the  development  and 
evaluation  of  iimovative  techniques  for 
courts  to  handle  the  increasing  volume 
of  substance  abuse-related  criminal, 
civil,  juvenile  and  domestic  relations 
cases  fairly  and  expeditiously;  and  the 
planning  and  presentation  of  seminars 
or  other  educational  forums  for  judges, 
probation  officers,  caseworkers,  and 
other  court  personnel  to  examine  court- 
related  issues  concerning  alcohol  and 
other  drug  abuse  and  develop  specific 
plans  for  how  individual  courts  can 
respond  effectively  to  the  impact  of 
substance  abuse-related  cases  on  their 
ability  to  manage  their  overall  caseloads 
fairly  and  efficiently. 

The  Institute  is  particularly  interested 
in  funding  innovative  projects  which 
evaluate  me  apphcabihty  of  court- 
enforced  treatment  programs  to 
substance  abuse-related  cases  involving 
juveniles  and  cases  requiring  treatment 
services  in  addition  to  substance  abuse 
treatment  (e.g.,  spousal  abuse,  child 
abuse,  or  mental  health  cases);  establish 
coordinated  efTorts  between  local  courts 
and  treatment  providers  for  the  effective 
disposition  of  cases  involving  substance 
abuse;  or  evaluate  the  effectiveness  of 
various  court  responses  to  treating 
substance  abuse.  Proposals  should 
demonstrate  a  direct  impact  on  the 
abiUty  of  State  courts  to  handle  cases 
involving  substance  abuse  fairly  and 
effectively. 

The  Institute  will  not  fund  projects 
focused  on  developing  additional 
assessment  tools,  establishing  court- 
enforced  treatment  programs  for  adult 
substance  abusers,  or  providing  support 
for  basic  court  or  treatment  services. 

The  Institute  is  currently  supporting 
the  presentation  of  a  National 
Symposium  on  the  Implementation  and 
Operation  of  Court-Enforced  Drug 
Treatment  Programs.  In  previous 
funding  cycles,  the  Institute  has 
sponsored  a  National  Conference  on 
Substance  Abuse  and  the  Courts,  and 
State  efforts  to  implement  the  plans 
developed  at  that  Conference.  It  has  also 
supported  projects  to  evaluate  court- 
enforced  treatment  programs  initiated 


by  the  Dade  County,  Florida,  Pulaski 
County,  Arkansas,  and  New  York  City 
courts,  and  the  effectiveness  of  other 
court-based  alcohol  and  drug 
assessment  programs;  replicate  the  Dade 
County  program  in  non-urban  sites; 
assess  the  impact  of  legislation  and 
court  decisions  dealing  with  drug- 
affecljgd  infants,  and  strategies  for 
coping  with  increasing  caseload 
pressures;  develop  a  benchbook  to  assist 
judges  in  child  abuse  and  neglect  cases 
involving  parental  substance  abuse;  test 
the  use  of  a  dual  diagnostic  treatment 
model  for  domestic  violence  cases  in 
which  substance  abuse  was  a  factor;  and 
present  local  and  regional  educational 
programs  for  judges  and  other  court 
personnel  on  substance  abuse  and  its 
treatment. 

The  Institute  and  the  Bureau  of  Justice 
Assistance  (BJA)  also  are  supporting  two 
tJechnical  assistance  projects:  one  by  the 
National  Center  for  State  Courts  to  assist 
courts  in  implementing  the  plans 
developed  at  the  National  Conference; 
and  the  other  by  the  American 
University  Court  Tedmical  Assistance 
Project  to  identify  successful  drug  case 
management  strategies,  conduct 
seminars  on  drug  case  management,  and 
develop  a  guidebook  for  implementing 
drug  case  processing  initiatives.  In 
addition,  the  Institute  and  the 
Department  of  Health  and  Human 
Services'  Center  for  Substance  Abuse 
Treatment  (CSAT)  have  entered  into 
interagency  agreement  to  conduct 
regional  training  programs  for  State 
judges  and  legislators  on  substance 
abuse  treatment. 

i.  Eliminating  Race  and  Ethnic  Bias  in 
the  Courts.  This  category  includes  State 
and  local  court  projects  to  implement 
the  action  plans  and  strategies 
developed  by  the  teams  that 
participated  in  the  Institute-supported 
National  Conference  on  Eliminating 
Race  and  Ethnic  Bias  in  the  Courts,  to 
be  held  in  Albuquerque,  New  Mexico  in 
March,  1995,  and  projects  designed  to 
assist  teams  in  implementing  their 
plans. 

A  special  accelerated  cycle  has  been 
established  for  considering  such 
projects.  In  order  to  be  considered 
during  the  special  cycle,  concept  pa[>ers 
proposing  implementation  projects  must 
be  mailed  by  October  6, 1995.  They  will 
be  considered  by  the  Institute's  Board  of 
Directors  at  its  meeting  in  November, 
1995.  AppUcations  based  on  those 
concept  papers  will  be  considered  by 
the  Board  at  its  meeting  in  March,  1996. 

j.  Assessing  the  Impact  of  Health 
Care-Related  Issues  on  the  State  Courts. 
This  category  includes  projects  to 
develop  educational  curricula  and  other 
materials  to  assist  judges  in: 


•  Determining  and  preparing 
approaches  for  dealing  with  the  impact 
on  the  State  Courts  of  proposed  or 
enacted  changes  in  the  State  and 
Federal  health  care  systems,  including 
the  anticipated  increase  in  the  number 
of  disputes  regarding  the  scope  and 
nature  of  insurance  coverage; 

•  Understanding  and  responding  to 
the  scientific,  legal  and  ethical  issues 
raised  by  the  continuing  advances  in  the 
application  of  biotechnology  to  health 
care,  including  the  use  of  gene  therapy 
and  genetic  testing;  and 

•  Using  effective  innovative  remedies 
in  long-term  environmental  and  toxic 
substance  exposure  cases  such  as 
medical  surveillance  orders. 

In  previous  funding  cycles,  the 
Institute  has  supported  projects  to: 
Develop  guidelines  for  judges  in  cases 
regarding  the  withdrawal  of  Ufe- 
sustaining  treatment;  prepare 
benchbooks,  handbooks,  videotapes, 
and  training  materials  on  guardianship, 
the  Americans  with  DisabiUties  Act,  and 
AIDS;  conduct  a  series  of  health 
science-law  workshops  for  judges  and 
judicial  educators;  and  develop  a 
deskbook  for  judges  on  medical-legal 
issues  arising  in  juvenile  and  family 
cases. 

k.  Impnving  the  Courts'  Response  to 
Gender-Related  Crimes  of  Violence. 
This  category  includes  the  development, 
testing,  presentation,  and  dissemination 
of  education  programs  for  judges  and 
courtpersonnel  on: 

•  The  nature  and  incidence  of 
stalking  and  gender-related  crimes  of 
violence  (e.g.,  rape,  sexual  assault, 
spousal  abuse),  and  their  impact  on  the 
victim  and  society; 

•  Sentencing  decision-making  in 
cases  invoUing  gender-related  crimes  of 
violence; 

•  The  use  of  self-defense  and 
provocation  defenses  by  alleged  victims 
of  gender-related  violence  accused  of 
assaulting  or  killing  their  alleged 
abusers:  and 

•  The  effective  use  and  enforcement 
of  protective  orders  and  the 
implications  of  mutual  orders  of 
protection. 

In  previous  funding  cycles,  the 
Institute  supported  a  national 
conference  on  family  violence  and  the 
courts,  and  follow-up  conferences  in 
several  States;  development  of  a 
comprehensive  curriculum  on  handling 
stranger  and  non-stranger  rape  and 
sexual  assault  cases;  evaluation  of  the 
effectiveness  of  court-ordered  treatment 
for  family  violence  offenders;  a 
demonstration  of  ways  to  improve  court 
processing  of  injxmctions  for  protection 
and  a  study  of  ways  to  improve  the 
effectiveness  of  civil  protection  orders 


UMI 


for  family  vidanc*  wktuna;  m> 
exasaiaatiam  of  Mats^tbenut  couet 
practic«»te  hikltfHB  bail^  violanc* 
cases  and  ol  way*  to  in^Bov*  access  to 
rural  OBurto  for  vktiBift  of  fMHily 
viobncit;  and ftinaaiial  krfadgps- on  the 
use  of  expait  tattuDoi^  na|orfling  the 
battered  woman  Vfadtomm. 

L  Tk*RBkatenBiupB€tmet»  State  and 
Federal  Courts.  Thia  category  indudes 
edncatioa.  raaeareh,  damonstratioii,  and 
evaluation  projects  deugned  ta  facilitate 
appropriate  and  effactive 
communication,  coopoation,  and 
coorctination  between  State  and  Federai 
courts.  The  Institute  is  partkularly 
interested  in  innovative  education^ 
evaluation,  demonstration,  technical 
assistance  and  r88ean±.  pojects  that: 

i.  Build  upon  the  findu^  and 
recommendatioBS  gained  at  the 
Institute-supported  National  Conference 
on  the  Management  of  Mas*  Tort  Cases 
to  be  held  in  Cincinnati  on  November 
10-13. 1994.  Concept  papers  proposing 
projects  addressing  these  issues  must  he 
mailed  by  March  10, 1995.  Coicept 
papers  f(^owing  up  on  the  Mass  Tort 
Conference  will  be  reviewed  by  the 
Board  of  Directors  at  its  April  1995 
meeting.  (A  summary  of  the 
recommendations  and  findings  from  the 
conlBience  will  be  published  in  SJI 
NEWS  ha  December,  1994.) 

ii.  Develop  and  test  curricula  and 
other  educational  matsriaisto: 

•  Enhance  the  operation  of  State- 
Federal  Judicial  Councils; 

•  Illustrate  effective  methods  being 
used  at  the  trial  court.  State  and  Circuit 
levels  to  coordinate  cases  and 
administrative  activities;  and 

•  Conduct  regional  conferences 
replicating  the  October,  1992  National 
Conference  on  State/Federal  Judicial 
Relationships. 

iii.  Develop  and  test  new  approaches 
to: 

•  Improve  the  fairness  and  pace  of 
capital  litigation  by  assigning  special 
capita]  litigation  law  clerks  to  assist  trial 
judges  hearing  cases  involving  crimes 
punishable  by  death; 

•  Otherwise  handle  capital  habeas 
corpus  cases  fairly  and  efficiently; 

•  Coordinate  related  State  and 
Federal  criminal  cases; 

•  Coordinate  cases  that  may  be 
brought  imder  the  pending  Violence 
Against  Women  Act; 

•  Exchange  information  and 
coordinating  calendars  among  State  and 
Federal  courts;  and 

•  Share  jury  pools,  alternative  dispute 
resolution  programs,  and  court  services. 

In  previous  funding  cycles,  the 
Institute  has  supported  national  and 
regional  conferences  on  State-Federal 
judicial  relationships  and  the  Chief 
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Jut  ices'  Spsdet  Comnutleft  am  Mass 

Ton  Litigatien.^  lar  addition,  the  kutHute 
has  supported  pcajects.  diavateping 
judicid  impact  statBmanipcoadures  far 
naifonal  legialaftcn  afiectatg  Slita 
coi  rta,.  and  projiacta  examiniaf:  methods 
of  I  Itate  and  Fedsnft  coait  coopeiatisn; 
procedums  for  fKi^tating  eertificatian 
of  questions  af  law-,  tha  impact  on  the 
Stale  counts  of  diveraty  cases  and  cases 
breiught  under  aectaoD  1983;  tite- 
pracedtues  oaed  in  Federal  h^iaaa 
cQipus  review  of  Stats  couxfe  criminal 
cases;  the  factors  that  motifvat»  litigants 
to  select  Federal  or  State  courts;  and  the 
mechanisms  for  tranafBrrisg  cases 
between  Federal  and  State  courts,  as 
well  as  the  methods  lor  effe».tively 
coasolidating,  deciding^  and  managing 
coihplex  litigation.  The  Institute  hn 
alsft  supported  a  clearinghouee  of 
information  on  State  constitutional  law 
decisions,  educational  prog^sons  for 
State  judges  on  coordination  of  Federal 
ba4kruptcy  cases  with  State  litigation, 
and  a  seminar  examiniAg  the 
im  ilications  of  the  "Federalization"  of 
cri  Be. 

C. ,  Ungle  Jurisdiction  Promts 

T  he  Board  will  consider  supporting  a 
lim  ited  ntmiber  of  projects  submitted  by 
Sta  :e  or  local  courts  that  address  the 
ne«  ds  of  only  the  applicant  State  or 
loc  il  jurisdiction.  It  has  established  two 
cat  igories  of  Single  Jurisdiction 
Projects: 

1. 1  rograms  Addressing  a  Critical  Need 


of( 


Single  State  or  Local  Jurisdiction 


a  Description  of  the  Program.  The 
Boi  ird  will  set  aside  up  to  $600,000  to 
suj  port  projects  submitted  by  State  or 
loc  il  courts  that  address  the  needs  of 
on  y  the  applicant  State  or  local 
jur  sdiction.  A  project  under  this  section 
ma  '  address  any  of  the  topics  included 
in  '•  le  Special  Interest  Categories  or 
Sta  utory  Program  Areas,  and  may.  but 
need  not,  seek  to  implement  the 
findings  and  recommendations  of 
Institute  supported  research,  evaluation, 
or  ( lemonstration  programs.  Concept 
pa]  ers  for  single  jurisdiction  projects 
ma  f  be  submitted  by  a  State  court 
sys  em,  an  appellate  court,  or  a  limited 
or   eneral  jurisdiction  trial  court.  All 
aw  rds  under  this  category  are  subject 
to  1  le  matching  requirements  set  forth 
in  section  X.B.I. 

1: .  Application  Procedures.  Concept 
pa[  ers  and  applications  requesting 
fur  ds  for  projects  under  this  section 
mu  St  meet  the  requirements  of  sections 
VI.  ("Concept  Paper  Submission 
Re(  uirements  for  New  Projects")  and 
VII  ("Application  Requirements"), 
res  )ectively,  and  must  demonstrate  that: 


i.  The  proposed  prefect  is  sssantial  to 
meetinga  critical  need  at  tim: 
jurfs<£ction;  and 

ii.  The  need  cannot  be  met  soleliy  with 
State  and  Iccat  sesouicee  widnn  tbe 
foreseeable  fotuxe.^ 

2.  Technical  Assistance  Grants 

a.  DescnfOion  of  ^t&  Program.  TW 
Board  will  set  aade  iq^  tio  SBOOUMO  af 
Fiscal  Year  1996  fiuicb  (ia  addilaon  to 
any  technical  assistance  &nd» 
remaining  from  Fiscal  Year  1994);  tO' 
support  the  provisioH  of  technical 
assistance  to  State  and  local  eouits.  The 
exact  amount  tabs  awarded  forthese 
grants  will  depend  on  the  number  md 
quality  of  the  applications  adnntted  in 
this  category  and  other  categocies-  of  the 
Guideline.  It  is  anticipated,  howvrer, 
that  at  least  $150,0Q&  will  be  available 
each  quarter  to  support  Technicai 
Assistance  grants.  The  program  is 
designed  to  pirovide  State  and  local 
courts  with  sufficioit  support  to  obtain 
technical  assistance  to  diagnose  a 
problem,  develop  a  response  to  that 
problem,  md  initiate  ixnpismentation  of 
any  needed  changes. 

Technical  Assistance  grants  are 
limited  to  no  more  thaa  $30,000  each, 
and  may  cover  the  cost  of  obtaming  the 
services  of  expert  consuUanes,  travel  by 
a  team  of  officials  frcon  one  court  to 
examine  a  practice,  program  or  facility 
in  another  jurisdiction  that  the 
applicant  court  is  interested  la 
replicating,  or  both. 

The  technical  assistance  must  be 
completed  within  12  months  after  the 
start-date  of  the  grant.  Only  State  or 
local  courts  may  apply  for  Technical 
Assistance  grants.  As  with  other  awards 
to  State  or  local  courts,  cash  or  in-kind 
match  must  be  provided  equal  to  at  least 
50%  of  the  grant  amount.  Technical 
Assistance  grant  recipients  also  ace 
subject  to  the  same  quarterly  reporting 
requirements  as  other  Institute  grantees. 

At  the  conclusion  of  the  grant  period, 
a  Technical  Assistance  grant  recipient 
must  complete  a  Technical  Assistance 
Evaluation  Form.  The  grantee  also  must 
submit  to  the  Institute  two  copies  of  a 
final  report  that  explains  how  tt  intends 
to  act  on  the  consultant's 
recommendations  as  well  as  two  copies 
of  the  consultant's  written  report. 

b.  Review  Criteria,  Technical 
Assistance  grants  will  be  awarded  on 
the  basis  of  criteria  including:  Whether 
the  assistance  would  address  a  critical 
need  of  the  court:  the  soundness  of  the 
technical  assistance  approach  to  the 
problem;  the  qualifications  of  the 
consultant(s)  to  be  hired,  or  the  specific 
criteria  that  will  be  used  to  select  the 
consultant(s);  commitment  on  the  part 
of  the  court  to  act  on  the  consultant's 


recommendations;  and  the 
reasonableness  of  the  proposed  budget. 
The  Institate  will  also  ccmsider  factors 
such  as  the  level  and  nature  of  the 
match  that  would  be  provided,  diversity 
of  subject  matter,  geographic  diversity, 
and  the  level  of  appropriations  available 
to  the  Institute  in  the  cmrent  year  and 
the  amount  expected  to  be  available  in 
succeeding  fiscal  years. 

c.  Application  Procedures.  In  lieu  of 
concept  papers  and  formal  applications, 
appUcants  for  Technical  Assistance 
grants  may  submit,  at  any  time,  an 
original  and  three  copies  of  a  detailed 
letter  describing  the  proposed  project 
and  addressing  the  criteria  listed  above. 
Letters  from  an  individual  trial  or 
appellate  court  must  be  signed  by  the 
presiding  judge  or  manager  of  that  court. 
Letters  from  the  State  court  system  must 
be  signed  by  the  Chief  Justice  or  State 
Court  Administrator. 

Although  there  is  no  prescribed  form 
for  the  letter  nor  a  minimum  or 
maximiun  page  limit,  letters  of 
application  should  include  the 
following  information  to  assure  that 
each  of  the  criteria  is  addressed: 

i.  Need  for  Funding.  What  is  the 
critical  need  feeing  the  court?  How  will 
the  proposed  technical  assistance  help 
the  court  to  meet  this  critical  need?  Why 
cannot  State  or  local  resources  fully 
support  the  costs  of  the  required 
consultant  services? 

ii.  fttj/ect  Description.  What  tasks 
would  the  consultant  be  expected  to 
perform?  Who  (organization  or 
individual)  would  be  hired  to  provide 
the  assistance  and  how  was  this 
consultant  selected?  If  a  consultant  has 
not  yet  been  identified,  what  procedures 
and  criteria  would  be  used  to  select  the 
consultant?  (Applicants  are  expected  to 
follow  their  jurisdiction's  normal 
procedures  for  procuring  consultant 
services.)  What  is  the  time  frame  for 
completion  of  the  technical  assistance? 
How  would  the  court  oversee  the  project 
and  provide  guidance  to  the  consultant? 

If  the  consultant  has  been  identified, 
a  letter  from  that  individual  or 
organization  documenting  interest  in 
and  availability  for  the  project,  as  well 
as  the  consultant's  ability  to  complete 
the  assignment  within  the  proposed 
time  period  and  for  the  proposed  cost, 
should  accompany  the  applicant's  letter. 
The  consultant  must  agree  to  submit  a 
detailed  written  report  to  the  court  and 
the  Institute  upon  completion  of  the 
technical  assistance. 

If  the  support  or  cooperation  of 
agencies,  fiinding  bodies,  organizations, 
or  courts  other  than  the  appUcant, 
would  be  needed  in  order  for  the 
consultant  to  perform  the  required  tasks, 
written  assurances  of  such  support  or 


cooperation  must  accompany  the 
application  letter.  Support  letters  also 
may  be  submitted  under  separate  cover; 
however,  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
attention  ctf  die  Board's  Technical 
Assistance  QHnmittee,  letters  sent 
under  separate  cover  must  be  received 
not  less  than  two  weeks  prior  to  the 
Board  meeting  at  whidi  the  technical 
assistemce  requests  will  be  considered 
(i.e.,  by  November  4, 1994;  February  17, 
1995;  April  28, 1995;  and  July  14, 1995). 

iii.  Likelihood  of  implementation. 
What  steps  have  been/will  be  taken  to 
facilitate  implementation  of  the 
consultant's  recommendations  upon 
completion  of  the  technical  assistance? 
For  example,  if  the  support  or 
cooperation  of  other  agencies,  funding 
bodies,  organizations,  or  a  court  other 
than  the  applicant  vnll  be  needed  to 
adopt  the  changes  recommended  by  the 
consultant  and  approved  by  the  court, 
how  will  they  be  involved  in  the  review 
of  the  recommendations  and 
development  of  the  implementation 
plan? 

iv.  Budget  and  matching  State 
contribution.  A  completed  Form  E, 
"Preliminary  Budget"  (see  Appendix  I\' 
to  the  Grant  Guideline),  must  be 
included  with  the  applicant's  letter 
requesting  technical  assistance.  Please 
note  that  the  estimated  cost  of  the 
technical  assistance  services  should  be 
broken  down  into  the  categories  listed 
on  the  budget  form  rather  than 
aggregated  under  the  Consultant/ 
Contractual  category.  In  addition,  the 
budget  should  provide  for  submission  of 
three  copies  of  the  consultant's  final 
report  to  the.  Institute. 

V.  Support  for  the  project  from  the 
State  supreme  court  or  its  designated 
agency  or  council.  Written  concurrence 
on  the  need  for  the  technical  assistance 
must  be  submitted.  This  conciurence 
may  be  a  copy  of  SJI  Form  B  (see 
Appendix  V.)  signed  by  the  Chief  Justice 
of  the  State  Supreme  Court  or  the  Chief 
Justice's  designee,  or  a  letter  from  the 
State  Chief  Justice  or  designee.  The 
concurrence  may  be  submitted  with  the 
applicant's  letter  or  under  separate 
cover  prior  to  consideration  of  the 
application.  The  concurrence  also  must 
specify  whether  the  State  Supreme 
Court  would  receive,  administer,  and 
account  for  the  grant  funds,  if  awarded, 
or  would  designate  the  local  court  or  a 
specified  agency  or  council  to  receive 
the  funds  directly. 

Letters  of  application  may  be 
submitted  at  any  time;  however,  all  of 
the  letters  received  during  a  calendar 
quarter  will  be  ccmsidered  at  one  time. 
Applicants  submitting  letters  between 
October  1. 1994.  and  January  15, 1995. 


will  be  notified  of  the  Board's  decision 
by  March  31. 1995;  those  submitting 
letters  between  January  16.  md  March 
15, 1995,  will  be  notified  by  May  31. 
1995.  Notification  of  the  Board's 
decisions  concerning  letters  received 
between  March  16  and  Jime  IS,  1995, 
will  be  made  by  August  31, 1995;  and 
applicants  submitting  letters  between 
June  16  and  September  29, 1995,  %vill  be 
notified  by  Novembo  30, 1995.  The 
Board  has  delegated  its  authority  to 
approve  these  grants  to  its  Technical 
Assistance  Committee. 

The  Technical  Assistance  grant 
program  described  in  this  section 
should  not  be  confiised  with  the  Judicial 
Education  Technical  Assistance  projects 
described  in  Section  II.B.2.b.iii. 

in.  Definitions 

The  following  definitions  apply  for 
the  purposes  of  this  guideline: 

A.  Institute 

The  State  Justice  Institute. 

B.  State  Supreme  Court  ^ 

The  highest  appellate  court  in  a  State, 
unless,  for  the  purposes  of  the  Institute 
program,  a  constitutionally  or 
legislatively  estabhshed  judicial  coimcil 
that  acts  in  place  of  that  court.  In  States 
having  mote  than  one  court  with  final 
appellate  authority.  State  Supreme 
Court  shall  mean  that  court  which  also 
has  administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any,  it  designates  to 
perform  the  functions  described  in  this 
guideline. 

C.  Designated  Agency  or  Council 

The  office  or  judicial  body  which  is 
authorized  under  State  law  or  by 
delegation  from  the  State  Supreme 
Court  to  approve  applications  for  funds 
and  to  receive,  administer,  and  be 
accountable  for  those  funds. 

D.  Grantee 

The  organization,  entity,  or  individual 
to  which  an  award  of  Institxite  funds  is 
made.  For  a  grant  based  on  an 
application  from  a  State  or  local  court, 
grantee  refers  to  the  State  Supreme 
Court  or  its  designee. 

E.  Subgrantee 

A  State  or  local  court  which  receives 
Institute  funds  through  the  State 
Supreme  Court. 

F.  Match 

The  portion  of  project  costs  not  borne 
by  the  Institute.  Match  includes  both  in- 
kind  and  cash  contributions.  Cash 
match  is  the  direct  outlay  of  funds  by 
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the  grantee  to  support  the  project.  In- 
kind  match  consists  of  contributions  of 
time,  services,  space,  supplies,  etc., 
made  to  the  project  by  the  grantee  or 
others  (e.g.,  advisory  board  members) 
working  directly  on  the  project.  Under 
normal  circimistances,  allowable  match 
may  be  inciured  only  during  the  project 
period.  When  appropriate,  and  with  the 
prior  written  permission  of  the  Institute, 
match  may  be  inciured  from  the  date  of 
the  Institute  Board  of  Directors' 
approval  of  an  award.  Match  does  not 
include  project-related  income  such  as 
tuition  or  revenue  from  the  sale  of  grant 
products,  or  the  time  of  participants 
attending  an  education  program. 
Amoimts  contributed  as  cash  or  in-kind 
match  may  not  be  recovered  through  the 
sale  of  grant  products  during  or 
following  the  grant  period. 

G.  Continuation  Grant 

A  grant  of  no  more  than  24  months  to 
permit  completion  of  activities  initiated 
under  an  existing  Institute  grant  or 
enhancement  of  the  programs  or 
services  produced  or  established  during 
the  prior  grant  period. 

H.  On-going  Support  Grant 

A  grant  of  up  to  36  months  to  support 
a  project  that  is  national  in  scope  and 
that  provides  the  State  coiuts-with 
services,  programs  or  products  for 
which  there  is  a  continuing  important 
need. 

/.  Package  Grant 

A  single  grant  that  supports  two  or 
more  closely-related  projects  which 
logically  should  be  viewed  as  a  whole 
or  would  require  substantial  duplication 
of  effort  if  administered  separately. 
Closely-related  projects  may  include 
those  addressing  interrelated  topics,  or 
those  requiring  the  services  of  all  or 
some  of  the  same  key  staff  persons,  or 
the  core  elements  of  a  multifaceted 
program.  Each  of  the  components  of  a 
package  grant  must  operate  within  the 
same  project  period.  , 

/.  Human  Subjects 

Individuals  who  are  participants  in  an 
experimental  procedure  or  who  are 
asked  to  provide  information  about 
themselves,  their  attitudes,  feeUngs, 
opinions  and/or  experiences  through  an 
interview,  questionnaire,  or  other  data 
collection  technique(s). 

K.  Curriculum 

The  materials  needed  to  replicate  an 
education  or  training  program 
developed  with  grant  funds  including, 
but  not  limited  to:  The  learning 
objectives;  the  presentation  methods;  a 
sample  agenda  or  schedule;  an  outline 
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of  presentations  and  other  instructors' 
notes;  copies  of  overhead  transparencies 
or  other  visual  aids;  exercises,  case 
studies,  hj^theticals,  quizzes  and 
other  materials  for  involving  the 
participants;  background  materials  for 
participants;  evaluation  forms;  and 
suggestions  for  replicating  the  program 
including  possible  faculty  or  the 
preferred  qualifications  or  experience  of 
those  selected  as  faculty. 

L.  Products 

Tangible  materials  resulting  from 
funded  projects  including,  but  not 
limited  to:  Curricula;  monographs; 
reports;  books;  articles;  manuals; 
handbooks;  benchbooks;  guidelines; 
videotapes;  audiotapes;  and  computer 
software. 

IV.  Eligibility  for  Award 

In  awarding  funds  to  accomplish 
these  objectives  and  purposes,  the 
Institute  has  been  authorized  by 
Congress  to  award  grants,  cooperative 
agreements,  and  contracts  to  State  and 
local  courts  and  their  agencies  (42 
U.S.C.  10705(b)(1)(A));  national 
nonprofit  organizations  controlled  by, 
operating  in  conjimction  with,  and 
serving  the  judicial  branches  of  State 
governments  (42  U.S.C.  10705  (b)(1)(B)); 
and  national  nonprofit  organizations  for 
the  education  and  training  of  judges  and 
support  personnel  of  the  judicial  branch 
of  State  governments  (42  U.S.C. 
10705(b)(1)(C)). 

An  applicant  will  be  considered  a 
national  education  and  training 
apphcant  under  section  10705Q})(1)(C) 
if:  (1)  the  principal  purpose  or  activity 
of  the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  couirt  personnel;  and  (2)  the 
applicant  demonstrates  a  record  of 
substantial  experience  in  the  field  of 
judicial  education  and  training. 

The  Institute  also  is  authorized  to 
make  awards  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration,  institutions  of  higher 
education,  individuals,  partnerships, 
firms,  corporations,  and  private  agencies 
with  expertise  in  judicial 
administration,  provided  that  the 
objectives  of  the  relevant  program 
area(s)  can  be  served  better.  In  making 
this  judgment,  the  Institute  will 
consider  the  likely  repUcability  of  the 
projects'  methodology  and  results  in 
other  jurisdictions.  For-profit 
organizations  are  also  eligible  for  grants 
and  cooperative  agreements;  however, 
they  must  waive  their  fees. 

Ine  Institute  may  also  make  awards  to 
Federal,  State  or  local  agencies  and 
institutions  other  than  courts  for 
services  that  cannot  be  adequately 


provided  through  nongovernmental 
arrangements. 

Finally,  the  Institute  may  enter  into 
inter-agency  agreements  with  other 
public  or  private  funders  to  support 
projects  consistent  with  the  purpose  of 
the  State  Justice  Institute  Act. 

Each  application  for  funding  from  a 
State  or  local  coiurt  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assiuing  proper 
administration  of  Institute  funds,  in 
accordance  with  section  XI.B.2.  of  this 
Guideline.  A  list  of  persons  to  contact 
in  each  State  regarding  approval  of 
applications  from  Stat^  and  local  coiuts 
and  administration  of  Institute  grants  to 
those  courts  is  contained  in  Appendix  I. 

V.  Types  of  Projects  and  Grants;  Size  of 
Awards 

A.  Types  of  Projects 

Except  as  expressly  provided  in 
section  II.B.2.b.  and  II.C.  above,  the 
Institute  has  placed  no  limitation  on  the 
overall  number  of  awards  or  the  number 
of  awards  in  each  special  interest 
category.  The  general  types  of  projects 
are: 

1.  Education  and  training; 

2.  Research  and  evaluation; 

3.  Demonstration;  and 

4.  Technical  assistance. 

B.  Types  of  Grants 

The  Institute  has  established  the 
following  types  of  grants: 

1.  New  grants  (See  sections  VI.  and 
VII.). 

2.  Continuation  grants  (See  sections 
III.H.  and  IX.A). 

3.  On-going  Support  grants  (See 
sections  III.I.  and  IX.B.). 

4.  Package  grants  (See  sections  III. J.. 
Vl.A.2.b..  VI.A.3.b.,  and  VII.). 

5.  Technical  Assistance  grants  (See 
section  II.C.2.). 

6.  Curriculum  Adaptation  grants  (See 
section  II.B.2.b.i.(b)). 

7.  Scholarships  (See  section 
II.B.2.b.v.). 

C.  Maximum  Size  of  Awards 

1.  Except  as  specified  below,  concept 
papers  and  applications  for  new  projects 
other  than  national  conferences,  and 
applications  for  continuation  grants  may 
request  funding  in  amoimts  up  to 
$300,000.  although  new  and 
continuation  awards  in  excess  of 
$200,000  are  likely  to  be  rare  and  to  be 
made,  if  at  all,  only  for  highly  promising 
proposals  that  will  have  a  significant 
impact  nationally. 

2.  AppUcations  for  on-going  support 
grants  may  request  funding  in  amounts 


up  to  $600,000.  except  as  provided  in 
paragraph  V.C3.  At  the  discretion  of  the 
Board,  the  funds  to  support  on-going 
support  grants  may  be  awarded  either 
entirely  from  the  Institute's  appropria- 
tions for  the  fiscal  year  of  the  award  or 
from  the  Institute's  appropriations  for 
successive  fiscal  years  beginning  with 
the  fiscal  year  of  the  award.  When  funds 
to  support  the  full  amount  of  an  on- 
going support  grant  are  not  awarded 
from  the  appropriations  for  the  fiscal 
year  of  award,  funds  to  support  any 
subsequent  years  of  the  grant  vnli  be 
made  available  upon  (1)  the  satisfactory 
performance  of  the  project  as  reflected 
in  the  quarterly  Progress  Reports 
required  to  be  filed  and  grant 
monitoring,  and  (2)  the  availability  of 
appropriations  for  that  fiscal  year. 

3.  An  application  for  a  package  grant 
may  request  funding  in  an  amount  up  to 
a  total  of  5750,000  per  year. 

4.  Applications  for  technical 
assistance  grants  may  request  funding  in 
amounts  up  to  $36,000. 

5.  Applications  for  curriculum 
adaptiUion  grants  may  request  funding 
in  amounts  up  to  $20,000. 

6.  Applications  lor  scholarships  may 
request  funding  in  amounts  up  to 
$1,500. 

D.  Length  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  will  not 
exceed  24  montkB. 

2.  Grant  periods  for  on-going  support 
grants  ordinarily  will  not  exceed  36 
months. 

3.  Grant  periods  for  technical 
assistance  grants  and  curriculum 
adaptation  grants  ordinarily  will  not 
exceed  12  months. 

VI.  Concefit  Paper  Sabmission 
Reqaireneiits  for  new  Proyects 

Concept  papers  are  an  extremely 
important  part  of  the  application 
process  because  they  enable  the 
Institute  to  learn  the  program  areas  of 
primary  interest  to  the  courts  and  to 
explore  innovative  ideas,  without 
imposing  heavy  burdens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
project  the  nature  and  amount  of  grant 
awards.  This  requiiement  and  the 
submission  deadlines  for  concept 
papers  and  appUcatioos  may  be  waived 
for  good  cause  (e.g^  the  proposed 
project  would  provide  a  significant 
benefit  to  the  State  courts  or  the 
oppommjty  le  oondoot  the  project  did 
not  arise  until  after  the  deadline). 

A.  Format  and  Content 

All  concept  papers  must  include  a 
cover  sheet,  a  program  namtive.  and  a 


preliminary  budget,  regardless  of 
whether  the  applicant  is  proposing  a 
single  project  or  a  "package  of  projerts," 
or  whether  the  applicant  is  requesting 
accelerated  award  of  a  grant  of  less  than 
$40,000. 

1.  The  Cover  Sheet 

The  cover  sheet  for  all  concept  papers 
must  contain: 

a.  A  title  describing  the  proposed 
project: 

b.  The  name  and  address  of  the  court, 
organization  or  individual  submittii^ 
the  paper; 

c.  The  name,  title,  address  (if  different 
from  that  in  b.).  and  telephone  number 
of  a  contact  person(s)  who  can  provide 
further  information  about  the  paper; 

d.  The  letter  of  the  Special  Interest 
Category  (see  section  II.B.2.)  or  the 
number  of  the  statutory  Program  Area 
(see  section  II.B.l.)  that  the  proposed 
project  addresses  most  directly;  and 

e.  The  estimated  length  of  the 
proposed  project. 

AppUcants  requesting  the  Board  to 
waive  the  apphcation  requirement  and 
approve  a  grant  of  less  than  $40,000 
based  on  the  concept  paper,  should  add 
APPUCATION  WAIVER  REQUESTED 
to  the  infonnation  on  the  cover  page. 

2.  The  Program  Narrative 

a.  Concept  Papers  Proposing  a  Single 
Project.  This  program  narrative  of  a 
concept  paper  describing  a  single 
project  should  be  no  longer  than 
necessary,  but  in  no  case  should  exceed 
eight  (8)  double-spaced  pages  on  8V2  by 
1 1  inch  paper,  ^kugins  must  not  be  less 
than  1  inch  and  type  no  smaller  than  12 
point  and  12  cpi  must  be  used.  The 
narrative  should  describe: 

i.  Why  this  project  is  needed  and  bow 
it  will  benefit  State  courts?  If  the  project 
is  to  be  conducted  in  a  specific 
location{s),  applicants  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project,  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  aervices  or  other  jesources. 
and  the  benefits  that  would  be  realized 
by  the  [uopoMd  sites(s). 

If  the  project  is  not  site  specific, 
applicants  diould  discuss  the  problems 
that  the  proposed  project  Hill  address, 
why  existing  matnials,  programs, 
procedures,  services  or  other  resources 
do  not  adequately  resolve  those 
problems,  and  the  bmefits  that  would 
be  raaliaed  from  the  project  by  State 
courts  generally. 

it  what  mil  be  done  if  a  grant  is 
awarded?  A  summary  description  of  the 
project  to  be  conducted  and  the 
approadi  to  be  taken,  including  the 
anticipated  length  of  the  grant  period. 


Applicants  requesting  a  waiver  of  the 
application  requirement  for  a  grant  of 
less  than  $40,000  should  explain  the 
proposed  methods  for  conducting  the 
project  as  fully  as  space  allows. 

iii.  How  the  effects  and  quality  of  the 
project  will  be  determined?  A  summar>' 
description  of  how  the  project  Hill  be 
evaluated,  including  the  evaluation 
criteria. 

iv.  How  others  will  find  out  about  the 
project  and  be  able  to  use  the  results? 
A  description  of  the  products  that  will 
result,  the  degree  to  which  they  will  be 
applicable  to  courts  across  the  nation, 
and  the  maimer  in  which  the  products 
and  results  of  the  project  will  be 
disseminated. 

b.  Concept  Papers  Requesting  a 
Package  Grant  Covering  More  Than  One 
Project.  The  program  narrative  of  a 
concept  paper  requesting  a  package 
grant  (see  definition  in  section  IlI.l.) 
should  be  no  longer  than  necessar)',  but 
in  no  case  should  exceed  15  double- 
spaced  pages  on  8'/i  by  11  inch  paper. 
Margins  must  not  be  less  than  1  inch, 
and  type  no  smaller  than  12-point  and 
12  cpi  must  be  used. 

In  addition  to  addressing  the  issues 
listed  in  paragraph  VLA.2.a..  the 
program  narrative  of  a  package  grant 
concept  paper  must  describe  briefly 
each  component  project,  as  well  as  how 
its  inclusion  enhances  the  entire 
package:  and  e^qilain: 

i.  How  are  the  proposed  projects 
related? 

ii.  How  would  their  operaticm  and 
administration  be  enhanced  if  they  were 
funded  as  a  package  rather  than  as 
individual  projects:  and 

iii.  What  disadvantages,  if  any,  would 
accrue  by  considering  or  funding  them 
separately. 

3.  The  Budget 

a.  Concept  Papers  Proposing  a  Single 
Project.  A  preliminary  budget  must  be 
attached  to  the  narrative  that  includes 
the  estimates  and  information  specified 
on  Form  E  included  in  Appendix  IV  of 
this  Guideline. 

b.  Concept  Papers  Requesting  a  Package 
Grant  Covering  More  Than  One  Project 

A  separate  preliminary  budget  for 
each  component  project  of  the  package, 
as  well  as  a  combined  budget  that 
reflects  the  costs  of  the  entire  package. 
must  be  attached  to  the  nanative.  Each 
project  budget  must  be  identified  by  the 
title  that  oorrespoods  to  the  narrative 
description  of  the  project  in  the  program 
namtive  and  a  letter  of  the  alphabet  (i.e. 
A.  B.  C).  Each  of  dieae  budgets  must 
include  the  estimates  and  information 
specified  on  Form  £  included  in 
Appendix  IV  of  this  Guideline. 
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c.  Concept  Papers  Requesting 
Accelerated  Award  of  a  Grant  of  Less 
than  $40,000 

Applicants  requesting  a  waiver  of  the 
application  Tequirement  and  approval  of 
a  grant  based  on  a  concept  paper  under 
section  VI.C,  must  attach  to  Form  E  (see 
Appendix  TV)  a  budget  narrative 
explaining  the  basis  for  each  of  the 
items  listed,  and  whether  the  costs 
would  be  paid  from  grant  funds  or 
through  a  matching  contribution  or 
other  sources.  The  budget  narrative  is 
not  coimted  against  the  eight-page  limit 
for  the  program  narrative. 

4.  The  Institute  encourages  concept 
paper  appUcants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project.  Letters  of  support  also 
may  be  sent  under  separate  cover.  How- 
ever, in  order  to  ensure  that  there  is 
sufficient  time  to  bring  them  to  the 
Board's  attention,  support  letters  sent 
under  separate  cover  must  be  received 
no  later  than  January  13, 1995. 

5.  The  Institute  will  not  accept 
concept  papers  with  program  narratives 
exceeding  the  limits  set  in  sections 
VI.A.2.a.  and  b.  The  page  limit  does  not 
include  the  cover  page,  budget  form,  the 
budget  narrative  if  required  under 
section  V1.A.3.C.,  and  any  letters  of 
cooperation  or  endorsements. 
Additional  material  should  not  be 
attached  unless  it  is  essential  to  impart 

a  clear  understanding  of  the  project. 

6.  Applicants  submitting  more  than 

,  one  concept  paper  may  include  material 
that  would  be  identical  in  each  concept 
paper  in  a  cover  letter,  and  incorporate 
that  material  by  reference  in  each  paper. 
The  incorporated  material  will  be 
counted  against  the  eight-page  limit  for 
each  paper.  A  copy  of  the  cover  letter 
should  be  attached  to  each  copy  of  each 
concept  paper. 

7.  Sample  concept  papers  from, 
previous  funding  cycles  are  available 
from  the  Institute  upon  request. 

B.  Selection  Criteria. 

1.  All  concept  papers  will  be- 
evaluated  by  the  staff  on  the  basis  of  the 
following  criteria: 

a.  The  demonstration  of  need  for  the 
project; 

b.  The  soundness  and  innovativeness 
of  the  approach  described; 

c.  The  benefits  to  be  derived  from  the 
project; 

d.  The  reasonableness  of  the  proposed 
budget; 

e.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B;  and 

f.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
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other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jurisdiction"  concept 
papers  submitted  pursuant  to  section 
n.C.  will  be  rated  on  the  proposed 
project's  relation  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
n.B.,  and  on  the  special  requirements 
listed  in  section  II.C.l. 

3.  In  determining  which  concept 
papers  will  be  selected  for  development 
into  full  applications,  the  Institute  will 
also  consider  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amoimt  and  nature 
(cash  or  in-kind)  of  the  applicant's 
anticipated  match;  whether  the 
applicant  is  a  State  court,  a  national 
court  support  or  education  organi- 
zation, a  non-court  unit  of  government, 
or  another  type  of  entity  eligible  to 
receive  grants  under  the  Institute's 
enabUng  legislation  (see  42  U.S.C. 
10705(b)  (as  amended)  and  section  IV 
above);  the  extent  to  which  the 
proposed  project  would  also  benefit  the 
Federal  courts  or  help  the  State  courts 
enforce  Federal  constitutional  and 
legislative  requirements,  and  the  level  of 
appropriations  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

C.  i?evjeM'  Process 

Concept  papers  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
Institute  staff  will  prepare  a  narrative 
summary  and  a  rating  sheet  assigning 
points  for  each  relevant  selection 
criterion  for  those  concept  papers  which 
fall  within  the  scope  of  the  Institute's 
funding  program  and  merit  serious 
consideration  by  the  Board.  Staff  will 
also  prepare  a  Ust  of  those  papers  that, 
in  the  judgment  of  the  Executive 
Director,  propose  projects  that  lie 
outside  the  scope  of  the  Institute's 
funding  program  or  are  not  likely  to 
merit  serious  consideration  by  the 
Board.  The  narrative  siunmaries,  rating 
sheets,  and  list  of  non-reviewed  papers 
will  be  presented  to  the  Board  for  their 
review.  Committees  of  the  Board  will 
review  concept  paper  summaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board. 
The  full  Board  of  Directors  will  then 
decide  which  concept  paper  applicants 
should  be  invited  to  submit  formal 
applications  for  funding. 

The  decision  to  invite  an  application 
is  solely  that  of  the  Board  of  Directors. 
With  regard  to  concept  papers 
requesting  a  package  grant,  the  Board 
retains  discretion  to  invite  an 
application  including  all,  none,  or 
selected  portions  of  the  package  for 
possible  funding. 


The  Board  may  waive  the  application 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  project 
requiring  less  than  $40,000,  when  the 
need  for  and  benefits  of  the  project  are 
clear,  and  the  methodology  and  budget 
require  little  additional  explanation. 

D.  Submission  Requirements 

An  original  and  three  copies  of  all 
concept  papers  submitted  for 
consideration  in  Fiscal  Year  1995  must 
be  sent  by  first  class  or  overnight  mail 
or  by  courier  no  later  than  November  23, 
1994,  except  for  concept  papers 
proposing  projects  that  follow-up  on  the 
National  Conference  on  the  Managment 
of  Mass  Tort  Cases  which  must  be  sent 
by  March  10, 1995  (see  section  II.B.2.1.), 
and  concept  papers  proposing  to 
implement  an  action  plan  developed 
during  the  National  Conference  on 
Eliminating  Race  and  Ethnic  Bias  in  the 
Courts  which  must  be  sent  by  October 
6, 1995  (see  section  n.B.2.i.).  A 
postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  All  envelopes  containing  concept 
papers  should  be  marked  CONCEPT 
PAPER  and  should  be  sent  to:  State 
Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria,  Vireinia  22314. 

It  is  preferable  for  Tetters  of 
cooperation  and  support  to  be  appended 
to  the  concept  paper  when  it  is 
submitted.  If  support  letters  are  sent 
imder  separate  cover,  they  must  be 
received  no  later  than  January  13,  1995 
in  order  to  ensure  that  there  is  sufficient 
time  to  bring  them  to  the  Board's 
attention. 

The  Institute  will  send  written  notice 
to  all  persons  submitting  concept  papers 
of  the  Board's  decisions  regarding  their 
papers  and  of  the  key  issues  and 
questions  that  arose  during  the  review 
process.  A  decision  by  the  Board  not  to 
invite  an  appUcation  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  round 
of  funding.  The  Institute  will  also  notify 
the  designated  State  contact  listed  in  the 
Appendix  when  the  Board  invites 
applications  that  are  based  on  concept 
papers  which  are  submitted  by  courts 
within  their  State  or  which  specify  a 
participating  site  within  their  State. 

Receipt  of  each  concept  paper  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of  concept 
papers  will  not  be  granted. 

Vn.  Application  Requirements  for  New 
Projects 

Except  as  specified  in  section  VI.,  a 
formal  application  for  a  new  project  is 
to  be  submitted  only  upon  invitation  of 
the  Board  following  review  of  a  concept 


paper.  An  application  for  Institute 
funding  support  must  include  an 
application  form;  budget  forms  (with 
appropriate  documentation);  a  project 
abstract  and  program  narrative;  a 
disclosure  of  lobbying  form,  when 
applicable;  and  certain  certifications 
and  assurances.  These  documents  are 
described  below. 

A.  Forms 

1.  Application  Form  (FORM  A) 

The  application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  total 
amount  of  funding  support  requested 
bom  the  Institute.  It  also  requires  the 
signature  of  an  individual  authorized  to 
certify  on  behalf  of  the  applicant  that 
the  information  contained  in  the 
appUcation  is  true  and  complete,  that 
submission  of  the  appUcation  has  been 
authorized  by  the  appUcant,  and  that  if 
funding  for  the  proposed  project  is 
approved,  the  appUcant  vnll  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  Form  D. 

2.  Certificate  of  State  Approval  (FORM 
B) 

An  application  from  a  State  or  local 
court  must  include  a  copy  of  FORM  B 
signed  by  the  State's  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  coimcil.  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agency  or  coimcil  it  has 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  court  or  the  specified 
designee  will  receive,  administer,  and 
be  accoimtable  for  the  awarded  funds. 

3.  Budget  Forms  (FORM  C  or  Cl) 

AppUcants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  FORM  C  or  in  the  spreadsheet 
format  of  FORM  Cl.  Applicants 
requesting  more  than  $100,000  are 
strongly  encouraged  to  use  the  spread- 
sheet format.  If  the  proposed  project 
period  is  for  more  than  a  year,  a  separate 
form  should  be  submitted  for  each  year 
or  portion  of  a  year  for  which  grant 
support  is  requested. 

In  addition  to  FORM  C  or  Cl, 
appUcants  must  provide  a  detailed 
budget  narrative  providing  an 
explanation  of  the  basis  for  the 
estimates  in  each  budget  category.  (See 
section  Vn.D.) 

AppUcations  for  a  package  grant  must 
include  a  separate  budget  and  budget 
narrative  for  each  project  included  in 
the  proposed  package,  as  well  as  a 


combined  budget  that  reflects  the  total 
costs  of  the  entire  package. 

If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  current  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

4.  Assurances  (FORM  D) 

This  form  Usts  the  statutory, 
regulatory,  and  poUcy  requirements  and 
conditions  with  which  recipients  of 
Institute  funds  must  comply. 

5.  Disclosure  of  Lobbying  Activities 

This  form  requires  appUcants  other 
than  units  of  State  or  local  government 
to  disclose  whether  they,  or  another 
entity  that  is  part  of  the  same 
organization  as  the  appUcant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  to  identify  the  specific 
subjects  of  their  lobbying  efforts.  (See 
section  X.D.) 

B.  Project  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  one  single- 
spaced  page  on  8-1/2  by  11  inch  paper. 

C.  Program  Narrative 

The  program  narrative  for  an 
application  proposing  a  single  project 
should  not  exceed  25  double-spaced 
pages  on  8-1/2  by  11  inch  paper.  The 
program  narrative  for  an  application 
requesting  a  package  grant  for  more 
than  one  project  should  not  exceed  40 
double-spaced  pages  on  8-1/2  by  11 
inch  paper.  Margins  must  not  be  less 
than  1  inch,  and  type  no  smaller  than 
12-point  and  12  cpi  must  be  used.  The 
page  limit  does  not  include  the  forms, 
the  abstract,  the  budget  narrative,  and 
any  appendices  containing  resumes  and 
letters  of  cooperation  or  endorsement. 
Additional  background  material  should 
be  attached  only  if  it  is  essential  to 
obtaining  a  clear  understanding  of  the 
proposed  project.  Numerous  and 
lengthy  appendices  are  strongly 
discouraged. 

The  program  narrative  should  address 
the  following  topics: 

1.  Project  Objectives 

A  clear,  concise  statement  of  what  the 
proposed  project  is  intended  to 
accompUsh.  In  stating  the  objectives  of 
the  project,  appUcants  should  focus  on 
the  overaU  programmatic  objective  (e.g., 
to  enhance  imderstanding  and  skills 
regarding  a  specific  subject,  or  to 
determine  how  a  certain  procedure 
affects  the  court  and  Utigants)  rather 
than  on  operational  objectives  (e.g.. 


provide  training  for  32  judges  and  court 
managers,  or  review  data  ^m  300 
cases). 

2.  Program  Areas  to  be  Covered 

A  statement  which  Usts  the  program 
areas  set  forth  in  the  State  Justice 
Institute  Act,  and.  if  appropriate,  the 
Institute's  Special  Interest  program 
categories  that  are  addressed  by  the 
proposed  projects. 

3.  Need  for  the  Project 

If  the  project  is  to  be  conducted  in  a 
specific  location(s),  a  discussion  of  the 
particular  needs  of  the  project  site(s)  to 
be  addressed  by  the  project  and  why 
those  needs  are  not  being  met  through 
the  use  of  existing  materials,  programs, 
procedures,  services  or  other  resources. 

If  the  project  is  not  site  specific,  a 
discussion  of  the  problems  that  the 
proposed  project  will  address,  and  why 
existing  materials,  programs, 
procedures,  services  or  other  resources 
do  not  adequately  resolve  those 
problems.  'The  discussion  should 
include  specific  references  to  the 
relevant  literature  and  to  the  experience 
in  the  field. 

An  appUcation  requesting  a  package 
grant  to  support  more  than  one  project 
also  must  describe  how  the  proposed 
projects  in  the  package  are  related;  how 
their  operation  and  administration 
would  be  enhanced  if  they  were  funded 
as  a  package  rather  than  as  individual 
projects;  and  what  disadvantages,  if  any, 
would  accrue  by  considering  or  funding 
them  separately. 

4.  Tasks,  Methods  and  Evaluation 

a.  Tasks  and  Methods.  A  delineation 
of  the  tasks  to  be  performed  in  achieving 
the  project  objectives  and  the  methods 
to  be  used  for  accomplishing  each  task. 
For  example: 

i.  For  research  and  evaluation 
projects,  the  data  sources,  data 
coUection  strategies,  variables  to  be 
examined,  and  analjrtic  procedures  to  be 
used  for  conducting  the  research  or 
evaluation  and  ensuring  the  vaUdity  and 
general  appUcabiUty  of  the  results.  For 
projects  involving  hvunan  subjects,  the 
discussion  of  methods  should  address 
the  procedures  for  obtaining 
respondents'  informed  consent, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  research  but  would  be  ' 
affected  by  the  research.  U  the  potential 
exists  for  risk  or  harm  to  the  human 
subjects,  a  discussion  should  be 
included  of  the  value  of  the  proposed 
research  and  the  methods  to  be  used  to 
minimize  or  eUminate  such  risk. 
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tt.  For  education  and  training 
projects,  the  adok  •duotiaa  techniques 
to  be  used  in  designing  and  present^ 
the  program,  including  the  teaching/ 
learning  objectives  of  the  educational 
design,  the  teaching  methods  to  be  used, 
and  the  opportnnttie*  for  structured 
interaction  agoaoog  the  participants;  how 
faculty  will  be  recruited,  selected,  and 
trained;  the  proposed  number  and 
length  of  the  conferences,  courses, 
seminars  or  workshops  to  be  conducted; 
the  materials  to  be  provided  and  bow 
they  will  be  develop^  and  the  cost  to 
participants. 

iii.  For  demonstration  projects,  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  will  be 
identified  and  their  cooperation 
obtained;  how  the  program  or 
procedures  wiU  be  implemented  and 
.  monitored. 

iv.  For  technical  assistance  projects, 
the  types  of  assistance  that  will  be 
proWded;  the  particular  issues  and 
problems  for  which  assistance  will  be 
provided;  how  requests  will  be  obtained 
and  the  tjrpe  of  assistance  determined; 
how  suitable  providers  will  be  selected 
and  briefed;  how  reports  will  be 
reviewed;  and  the  cost  to  recipients. 

An  appUcation  requesting  a  package 
grant  for  more  than  one  project  must 
describe  separately  the  tasks  associated 
with  each  project  in  the  proposed 
package.  Each  project  must  be  identified 
by  a  separate  letter  of  the  alphabet  (i.e.. 
A,  B.  C)  and  a  descriptive  title. 

b.  Evaluation.  Every  project  design 
must  inc4ude  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  objective  and 
independent  assessnent  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedures,  technology  or 
services  tested;  or  the  validity  and 
appUcability  oJTthe  research  OMiducted. 
In  addition,  where  appropriate,  the 
evaluation  process  should  be  designed 
to  provide  ongoing  or  periodic  fee^dback 
on  the  effectiveness  or  utility  of 
particular  programs,  educational 
offerings,  or  achievements  which  can 
then  be  further  refined  as  a  result  of  the 
evaluation  process.  The  plan  should 
present  the  qualifications  of  the 
evaluator(s);  describe  the  criteria, 
related  to  the  project's  programmatic 
objectives,  that  will  be  used  to  evaluate 
the  project's  effectivenesa;  explain  how 
the  evaluation  will  be  conducted, 
including  the  specific  data  collection 
and  analysis  techniques  to  be  used; 
discuss  why  this  ^iproach  is 
appropriate;  and  present  a  schedule  for 
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completion  of  the  ervaluatkn  within  die 
proposed  project  period. 

Tne  evaluatioa  pisn  should  be 
appropriate  to  the  type  (rf  project 
proposed.  For  example: 

L  An  evalnstioa  approach  snifed  to 
tnany  research  project  is  a  review  by  an 
advisory  panel  of  the  research 
methodology,  data  collection 
instnmfients,  preliminary  analyses,  and 
products  as  they  are  drafted.  The  panel 
should  be  cmnprised  of  independent 
researchers  and  practitioners 
representing  the  perspectives  affected 
by  the  proposed  project. 

ii.  The  most  valuable  approaches  to 
evaluating  educational  or  training 
programs  will  serve  to  reinforce  the 
participants'  learning  experience  while 
providing  useful  feedback  on  the  impact 
of  the  program  and  possible  areas  for 
improvement.  One  appropriate 
evaluation  approach  is  to  a<«ess  the 
acquisition  of  new  knowledge,  ^Ils, 
attitudes  or  understanding  through 
participant  feedback  on  the  seminar  or 
training  event.  Such  feedback  might 
include  a  self-assessment  on  what  was 
learned  along  with  the  participant's 
response  to  the  quality  and  effectiveness 
of  faculty  presentations,  the  format  of 
sessions,  the  value  cw  usefulness  of  the 
material  presented  and  other  relevant 
factors.  Another  appropriate  approach 
would  be  to  use  an  independent 
observer  who  might  request  verbal  as 
well  as  written  responses  from 
participants  in  the  program.  When  an 
education  project  involves  the 
development  of  curricular  materials  an 
advisory  panel  of  relevant  experts  can 
be  coupled  with  a  test  of  the  cmricuhim 
to  obtain  the  reactions  of  prarticipants 
and  faculty  as  indicated  above. 

iii.  The  evaluation  plan  for  a 
demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g.,  how  well  did  it 
work?);  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed?  did  it  provide  the  services 
intended  to  the  targeted  population?); 
the  impact  of  the  program  (e.g.,  what 
effect  did  the  program  have  oa  the 
court?  what  benefits  resulted  from  the 
program?);  and  the  replicabihty  of  the 
program  or  components  of  the  program. 

iv.  For  technical  assistance  projects, 
applicants  should  explain  how  the 
quality,  timeliness,  and  irnpad  of  the 
assistance  provided  will  be  determined, 
and  should  develop  a  mechanism  for 
feedback  fi-om  both  the  users  and 
providers  of  the  technical  assistance. 

V.  Evaluation  plans  involving  human 
subjects  should  include  a  discussion  of 
the  procedures  for  obtaining 
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respondents'  informed  conseni, 
ensuring  the  respondents'  privacy  and 
freedom  from  risk  or  harm,  and  the 
protection  of  others  who  are  not  the 
subjects  of  evaluation  but  would  be 
affected  by  it.  Other  than  the  piwision 
of  ccmfidratiality  to  respondents, 
human  subjects  protection  issues 
ordinarily  are  not  applicable  to 
participants  evaluating  an  education 
program. 

vi.  The  evaluation  plan  in  a  pack^e 
grant  application  should  address  the 
issues  listed  above  for  the  particular 
types  of  projects  included  in  the 
package,  assessing  the  strengths  and 
weaknesses  of  the  individual 
components  as  well  as  the  benefits  and 
limitations  of  the  projects  as  a  package. 

5.  Project  Management 

A  detailed  management  plan 
including  the  starting  and  completion 
date  for  each  task;  the  time 
commitments  to  the  project  of  key  staff 
and  their  responsibilities  regarding  each 
project  task;  and  the  procedures  that 
will  be  used  to  ensure  that  all  tasks  are 
performed  on  time,  within  budget,  and 
at  the  highest  level  of  quabty.  hi 
preparing  the  project  time  line,  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination  will  occur  within  the 
proposed  project  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
(i.e.,  no  later  than  January  30,  April  30. 
July  30,  and  October  30). 

Package  grant  apphcations  must 
include  a  management  plan  for  each 
project  included  in  the  package  with  the 
same  project  title  and  alphabetic 
identifier  describing  the  project  in  the 
program  narrative,  as  well  as  a  plan 
embracing  the  package  as  a  whole. 

6.  Products 

A  description  of  the  products  to  be 
developed  by  the  project  (e.g.,  training 
curricula  and  materials,  videotapes, 
articles,  manuals,  or  handbooks), 
including  when  they  will  be  submitted 
to  the  Institute.  The  application  must 
explain  how  and  to  whom  the  products 
will  be  disseminated;  describe  how  they 
will  benefit  the  State  courts  including 
how  they  can  be  used  by  judges  and 
court  personnel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  will  be  offered  to  the  courts 
community  and  the  public  at  large  (i.e. 


whether  products  will  be  distributed  at 
no  cost  to  recipients,  or  if  costs  are 
involved,  the  reason  for  charging 
recipients  and  the  estimated  price  of  the 
product).  Ordinarily,  applicants  should 
schedule  all  product  preparation  and 
distribution  activities  within  the  project 
period.  Applicants  also  must  subnut  a 
one-page  abstract  summarizing  products 
resulting  from  a  project  for  inclusion  on 
the  Institute's  electronic. bulletin  board, 
and  a  diskette  of  the  abstract  in  ASCII. 

Package  grant  applications  must 
discuss  these  issues  with  regard  to  the 
products  that  would  result  from  each  of 
the  projects  included  in  the  package. 

The  type  of  products  to  be  prepared 
depend  on  the  nature  of  the  project.  For 
example,  in  most  instances,  the 
products  of  a  research,  evaluation,  or 
demonstration  project  should  include 
an  article  siunmarizing  the  project 
findings  that  is  publishable  in  a  journal 
serving  the  courts  commimity 
nationally,  an  executive  simimary  that 
will  be  disseminated  to  the  project's 
primary  audience,  or  both.  Applicants 
proposing  to  conduct  empiricd  research 
or  evaluation  projects  with  national 
import  should  describe  how  they  will 
make  their  data  available  for  secondary 
analysis  after  the  grant  period.  (See 
section  X.W,) 

The  curricula  and  other  products 
developed  by  education  and  training 
projects  should  be  designed  for  use 
outside  the  classroom  so  that  they  may 
be  used  again  by  original  participants 
and  others  in  the  course  of  their  duties. 

Applicants  must  provide  for 
submitting  a  final  draft  of  the  final  grant 
product(s)  to  the  Institute  for  review  and 
approval  at  least  30  days  before  the 
product(s)  are  submitted  for  publication 
or  reproduction.  No  grant  funds  may  be 
obligated  for  publication  or 
reproduction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute. 

Applicants  must  also  provide  for 
including  in  all  project  products  a 
prominent  acknowledgment  that 
support  was  received  from  the  Institute 
and  a  disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline.  The  "SJI"  logo  must  appear 
on  the  front  cover  of  a  written  product, 
or  in  the  opening  frames  of  a  video 
product,  unless  the  Institute  approves 
another  placement. 

Twenty  copies  of  all  project  products, 
including  videotapes,  must  be 
submitted  to  the  Institute.  In  addition,  a 
copy  of  each  product  must  be  sent  to  the 
library  estabhshed  in  each  State  to 
collect  the  materials  developed  with 
Institute  support  (A  list  of  tiiese 
libraries  is  contained  in  Appendix  II.) 
To  facilitate  their  use,  all  videotaped 


iiroducts  should  be  distributed  in  VHS 
brmat 

7.  Applicant  Status 

An  applicant  that'is  not  a  State  or 
local  court  and  has  not  received  a  grant 
from  the  Institute  within  the  past  two 
years  should  include  a  statement 
indicating  whether  it  is  either  a  national 
non-profit  organization  controlled  by. 
operating  in  conjunction  with,  and 
serving  the  judicial  branches  of  State 
govenmients;  or  a  national  non-profit 
organization  for  the  education  and 
training  of  State  court  judges  and 
support  personnel.  See  section  IV.  If  the 
appUcant  is  a  non-judicial  unit  of 
Federal,  State,  or  local  government,  it 
must  explain  whether  the  proposed 
services  could  be  adequately  provided 
by  non-governmental  entities. 

8.  Staff  Capability 

A  summary  of  the  traiiung  and 
experience  of  the  key  staff  members  and 
consultants  that  qualify  them  for 
conducting  and  managing  the  proposed 
project.  Resumes  of  identified  staff 
should  be  attached  to  the  application.  If 
one  or  more  key  staff  members  and 
consultants  are  not  known  at  the  time  of 
the  application,  a  descripti'on  of  the 
criteria  that  will  be  used  to  select 
persons  for  these  positions  should  be 
included. 

9.  Organizational  Capacity 

Applicants  that  have  not  received  a 
grant  fit>m  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  the  capacity  of  the  applicant 
to  administer  grant  funds  including  the 
financial  systems  used  to  monitor 
project  expenditiires  (and  income,  if 
any),  and  a  summary  of  the  appUcant 's 
past  experience  in  administering  grants, 
as  well  as  any  resources  or  capabilities 
that  the  appUcant  has  that  wiU 
particularly  assist  in  the  successful 
completion  of  the  project. 

If  the  appUcant  is  a  non-profit 
organization  (other  than  a  university),  it 
must  also  provide  documentation  of  its 
501(c)  tax  exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purposes  of  this  requirement, 
"cxirrent"  means  no  earUer  than  two 
years  prior  to  the  current  calendar  year. 
If  a  current  audit  report  is  not  available, 
the  Institute  will  require  the 
organization  to  complete  a  financial 
capabiUty  questionnaire  which  must  be 
signed  by  a  Certified  PubUc  Accountant. 
Other  appUcants  may  be  required  to 
provide  a  current  audit  report,  a 
financial  capabiUty  questionnaire,  or 
both,  if  specifically  requested  to  do  so 
by  the  Institute. 


Unless  requested  otherwise,  an 
appUcant  that  has  received  a  grant  bom 
the  Institute  within  the  past  two  years 
should  describe  only  the  changes  in  its 
orgaiuzational  capacity,  tax  status,  or 
financial  capabiUty  that  may  affect  its 
capacity  to  administer  a  grant. 

10.  Statement  of  Lobbying  Activities 

Non-governmental  appUcants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form  that  requires 
them  to  state  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  appUcant,  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 

11.  Letters  of  Support  for  the  Project 
If  the  cooperation  of  courts, 

organizations,  agencies,  or  individuals 
other  than  the  appUcant  is  required  to 
conduct  the  project,  WTitten  assurances 
of  cooperation  and  availabiUty  should 
be  attached  as  an  appendix  to  the 
appUcation.  or  they  may  be  sent  under 
separate  cover.  In  order  to  ensure  that 
there  is  sufficient  time  to  bring  them  to 
the  Board's  attention,  letters  of  support 
sent  under  separate  cover  must  be 
received  at  least  four  weeks  before  the 
meeting  of  the  Board  of  Directors  at 
which  the  appUcation  will  be 
considered  (i.e..  no  later  than  October 
17. 1994.  February  1, 1995,  March  31. 
1995,  June  23, 1995.  or  August  18, 1995. 
respectively). 

D.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  An  applicaUon  for 
a  package  grant  for  more  than  one 
project  must  include  a  separate  budget 
narrative  for  each  project  component, 
with  the  same  alphabetic  identifier  and 
project  titie  used  to  describe  each 
component  project  in  the  program 
narrative.  Additional  backgroimd  or 
schedules  may  be  attached  if  they  are 
essential  to  obtaining  a  clear 
understanding  of  the  proposed  budget. 
Numerous  and  lengthy  appendices  are 
strongly  discouraged. 

The  budget  narrative  should  cover  the 
costs  of  aU  components  of  the  project 
and  clearly  identify  costs  attributable  to 
the  project  evaluation.  Under  OMB 
grant  guidelines  incorporated  by 
reference  in  this  Guideline,  grant  funds 
may  not  be  used  to  pay  for  coffee  breaks 
during  seminara  or  meetings,  or  to 
purchase  alcohoUc  beverages. 

1.  Justification  of  Personnel 
Compensation 

The  appUcant  should  set  forth  the 
percentages  of  time  to  be  devoted  by  the 
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individuals  wbo  will  serv*  a»  the  staff 
of  tbt  propoMd  pni)Kt,  the  annual 
salary  o£  aach  of  tboM  penon*,  and  tbe 
nmnbar  of  wetk  days  par  ]r«>r  used  for 
calculating  tha  pefomiagw  of  time  or 
daily  rate  of  tbeae  individuals.  The 
applicant  skould  explain  any  deviations 
from  cxirrent  rates  or  established  written 
organization  policies.  If  grant  funds  are 
requested  to  pay  die  salary  and  related 
costs  for  a  cnrrent  employee  of  a  court 
or  otharnnit  of  government,  the 
appUcant  diould  ex|rfain  why  this 
would  not  constitute  a  sl^>p]antatiotl  of 
State  or  local  funds  in  violation  of  42 
U.S.C  10706  (d)(1).  An  accepuble 
explanation  may  be  that  the  position  to 
be  filled  is  a  new  one  established  in 
conjimction  with  the  project  or  that  the 
grant  funds  will  be  supporting  only  the 
portion  of  the  employee's  time  that  will 
be  dedicated  to  new  or  additional  duties 
related  to  the  project. 

2.  Fringe  Benefit  Computation 

The  applicant  should  provide  a 
description  of  the  fringe  benefits 
provided  to  employees.  If  percentages 
are  used,  the  authority  for  such  use 
should  be  presented  as  well  as  a 
description  of  the  elements  included  in 
the  determination  of  the  percentage  rate. 

3.  Consultant/Contractual  Services  and 
Honoraria 

The  applicant  should  describe  the 
tasks  each  consultant  will  perform,  the 
estimated  total  amount  to  be  paid  to 
each  consultant,  the  basis  for 
compensation  rates  (e.g.,  number  of 
days  X  the  daily  consultant  rates),  and 
the  method  for  selection.  Rates  for 
consultant  services  must  be  set  in 
accordance  with  section  XI.H.2.C 
Honorariiun  payments  must  be  jiistified 
in  the  same  manner  as  other  consultant 
payments. 

4.  Travel 

Transportation  costs  and  per  diem 
rates  must  comply  with  the  policies  of 
the  applicant  organization.  If  the 
applicant  does  not  have  an  established 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government.  (A 
copy  of  the  Institute's  travel  policy  is 
available  upon  request.)  The  budget 
narrative  should  include  an  explanation 
of  the  rate  used,  including  the 
comp<Hients  of  the  per  diem  rate-and  the 
basis  for  the  estimated  transportation 
expenses.  The  purpose  for  travel  should 
also  be  included  in  the  narrative: 

5.  Equipment 

Grant  funds  many  be  used  to  purchase 
only  the  equipment  that  is  necessary  to 
demonstrate  a  new  technological 
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application  in  a  court,  or  that  is 

otherwise  essential  to  accomplishing  the 
objectives  of  the  project.  Equipment 
purchases  to  support  basic  coiul 
operations  ordinarily  wiU  not  ba 
approved.  The  applicant  should 
describe  the  equipment  to  be  purchased 
or  leased  and  explain  why  the 
acquisition  of  tlttt  equipment  is 
essential  to  accomplish  die  project's 
goals  and  objectives.  The  narrative 
should  clearly  identify  wUdi 
equipment  is  to  be  lened  and  which  is 
to  be  purchased.  The  method  of 
procurement  should  also  be  described. 
Purchases  for  automatic  data  processing 
equipment  must  comply  with  section. 
XI.H.2.b. 

5.  Supplies 

The  applicant  should  provide  a 
general  description  of  the  supi^ies 
oecessary  to  accomplish  the  goals  and 
objectives  of  the  grant.  In  addition,  the 
jpplicant  should  provide  the  basis  for 
the  amoimt  requested  for  this 
3xpenditin«  category. 

7.  Construction 

Construction  expenses  are  prohibited 
jxcept  for  the  Kmited  purposes  set  forth 
n  section  X.H.2.  Any  allowable 
:onstruction  or  renovation  expense 
ihould  be  described  in  detail  in  the 
judget  narrative. 

3.  Telephone 

Applicants  should  include 
mticipated  telephone  charges, 
distinguishing  between  monthly  charges 
md  long  distance  charges  in  the  budget 
larrative.  Also,  applicants  should 
jrovide  the  basis  used  in  developing  the 
nonthly  and  long  distance  estimates. 

).  Postage 

Anticipated  postage  costs  for  project- 
'elated  mailings  should  be  described  in 
he  budget  narrative.  The  cost  of  special 
nailings,  such  as  for  a  survey  or  for 
innouncing  a  workshop,  should  be 
listinguished  from  routine  operational 
nailing  costs.  The  bases  for  all  postage 
istimates  should  be  included  in  the 
ustification  material. 

10.  Printing/Photocopying 

Anticipated  costs  for  printing  or 
)hotocopying  should  be  inducted  in  the 
>udget  narrative.  Applicants  should 
)rovide  the  details  underlying  these 
istimates  in  support  of  the  request. 

1.  Indirect  Costs 

AppHcants  shoiild  describe  the 
ndirect  cost  rates  applicable  to  the 
rant  in  detail  If  costs  often  included 
vithin  an  indirect  cost  rate  are  diarged 
lirectly  (e.g.,  a  percentage  of  the  time  of 
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senior  managers  to  supervise  prodiict 
activities),  the  apphcimt  should  specify 
that  these  costs  are  not  indnded  within 
their  approved  indirect  cost  rate.  These 
rates  must  be  estal^shed  in  aocordance 
with  section  XI  Ji.4.  If  the  qjpHcant  has 
an  indirect  cost  rate  or  allocatfon  plan 
approved  by  any  Fedeni  granting 
^eru:y,  a  copy  of  the  approved  nie 
agreranent  should  be  attached  to  the 
application. 

The  applicant  should  describe  the 
source  <^  any  matching  contribotioa  and 
the  nature  of  the  match  provided.  Any 
additional  contributions  to  the  project 
should  be  described  in  this  section  of 
the  budget  narrative  as  well.  If  in-kind 
match  is  to  be  provided,  the  applicairt 
should  describe  how  the  amoont  and 
value  of  the  time,  services  or  materials 
actually  contributed  will  be 
documented  suffidently  dearly  to 
permit  them  to  be  included  in  an  audit 
of  the  grant.  Applicants  should  be  aware 
that  the  time  spent  by  partidpants  in 
education  courses  does  not  qualify  as 
in-kind  match.  (Samples  of  forms  used 
by  current  grantees  to  track  in-kind 
match  are  available  from  the  Institute 
upon  request.) 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  the  beginning  of  the  project  period 
indicating  at  what  points  diuing  tiie 
project  period  the  matching 
contributions  will  be  made.  (See 
sections  lU.F.,  VIII.B.,  X.B.  and  XI.D.1.) 

E.  Submission  Requirements 

1.  An  application  package  containing 
the  application,  an  original  signature  on 
FORM  A  (and  on  FORM  B.  if  the 
application  is  from  a  State  or  local 
court,  or  on  the  Disclosure  of  Lobbying 
Form  if  the  applicant  is  not  a  unit  of 
State  or  local  government),  and  four 
photo-copies  of  the  application  package 
must  be  sent  by  first  class  or  overnight 
mail,  or  by  courier  no  later  than  May  10, 
1995.  A  postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  APPLICATKW  on  all 
application  package  envelopes  and  send 
to:  State  justice  Institute,  1650  King 
Street,  Suite  600,  Alexandria,  Vimnia 
22314. 

Receipt  of  each  proposal  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  receipt  of  applications 
will  not  be  granted. 

2.  Applicants  invited  to  sulnnit  more 
than  one  application  may  include 
material  that  would  be  identical  in  each 
application  in  a  cover  letter,  and 
incorporate  that  material  by  reference  in 
each  application.  The  incorporated 
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material  will  be  counted  against  the  25- 
page  (or  in  the  case  of  package  grant 
applications,  the  40-page)  limit  for  the 
program  narrative.  A  copy  of  the  cover 
letter  should  be  attached  to  each  copy 
of  each  appbcafion. 

3.  It  is  preferable  for  letters  of 
cooperation  or  support  to  be  appended 
to  the  apphcation  when  it  is  submitted. 
If  support  letters  are  sent  under  separate 
cover,  they  must  be  received  no  later 
than  four  weeks  before  the  meeting  of 
the  Board  of  Directors  at  which  the 
application  will  be  considered  (i.e.  no 
later  than  October  17, 1994,  February  1, 
1995,  March  31. 1995,  June  23. 1995.  or 
August  18, 1995,  respectively)  in  order 
to  ensiu^  that  there  is  sufficient  time  to 
bring  them  to  the  Board's  attention. 

Vm.  Application  Review  Procedures 

.  A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter  inviting 
submission  of  a  formal  application. 

B.  Selection  Criteria 

1.  All  applications  will  be  rated  on 
the  basis  of  the  criteria  set  forth  below. 
The  Institute  will  accord  the  greatest 
weight  to  the  following  criteria: 

a.  The  soundness  of  the  methodology; 

b.  The  appropriateness  of  the 
proposed  evaluation  design; 

c.  The  qualifications  of  the  project's 
staff; 

d.  The  applicant's  management  plan 
and  organizational  capabilities; 

e.  The  reasonableness  of  the  proposed 
budget; 

f.  The  demonstration  of  need  for  the 
project; 

g.  The  products  and  benefits  resulting 
from  the  project; 

h.  The  Jamonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project; 

i.  The  proposed  project's  relationship 
to  one  of  Uie  "Special  Interest" 
categories  set  forth  in  section  n.B.;  and 

j.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jurisdiction"  applications 
submitted  pursuant  to  section  n.Cl. 
will  also  be  rated  on  the  proposed 
project's  relation  to  one  of  the  "Special 
Interest"  categories  set  forth  in  section 
II.B.  and  on  the  special  requirements 
listed  in  section  D.Cl.b. 

3.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider 
whether  the  applicant  is  a  State  court, 

a  national  court  support  or  education 
organization,  a  non-court  imit  of 


government,  or  other  type  of  entity 
eligible  to  receive  grants  under  the 
Institute's  enabling  legislation  (see  42 
U.S.a  10705(6}  (as  amended)  and 
Section  IV  above};  the  availability  of 
financial  assistance  from  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  applicant's 
match;  the  extent  to  wliich  the  proposed 
project  would  also  benefit  the  Federal 
courts  or  help  the  State  courts  enforce 
Federal  constitutional  and  legislative 
requirements;  and  the  level  of 
apprcpriaUoas  available  to  the  Institute 
in  the  current  year  and  the  amount 
expected  to  be  available  in  succeeding 
fiscal  years. 

C.  Review  and  Approval  Process 
Applications  will  be  reviewed 
competitively  by  Uie  Board  of  Directors. 
The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application, 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  critericm.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  within  assigned  program 
categories  and  prepare  recommenda- 
tions to  tiie  full  Board.  The  full  Board 
of  Directors  will  then  dedde  which 
applications  to  approve  for  a  grant.  The 
decision  to  award  a  grant  is  solely  that 
of  the  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  signed  by  the  Chairman  of  the  Board 
on  behalf  of  the  Institute. 

D.  Return  Policy 

Unless  a  spedfic  request  is  made, 
unsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  Uie  Federal  Freedom  of 
hiformation  Act.  5  U.S.C.  552. 

E.  Notification  of  Board  Decision 

The  Institute  will  send  written  notice 
to  applicants  concerning  all  Board 
decisions  to  approve  or  deny  their 
respective  applications  and  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  dedsion  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  a  concept  paper  based 
on  that  application  in  a  subsequent 
round  of  hmding.  The  Institute  will  also 
notify  the  designated  State  contact  listed 
in  Appendix  I  when  grants  are  approved 
by  the  Board  to  support  projects  that 
will  be  conducted  by  or  involve  courts 
in  their  State. 

F.  Response  to  Notification  of  Approval 

Applicants  have  30  days  frcon  the  date 
of  the  letter  notifying  them  that  the 
Board  has  approved  their  application  to 


respond  to  any  revisions  requested  by 
the  Board.  If  the  requested  revisions  (or 
a  reasonable  schedule  for  submitting 
such  revisions)  have  not  been  submitted 
to  the  Institute  within  30  days  after 
notification,  the  approval  will  be 
automatically  rescinded  and  the 
application  presented  to  the  Board  for 
reconsideration. 

K.  Renewal  Funding  Procedures  and 
Requirements 

The  Institute  recognizes  two  types  of 
renewal  funding  as  described  below— 
"continuation  grants"  and  "on-going 
support  grants."  The  award  of  an  initial 
grant  to  support  a  project  does  not 
constitute  a  commitment  by  the  Institute 
to  renew  funding.  The  Board  of 
Directors  anticipates  allocating  no  more 
than  $3  million  of  available  FY  1995 
grant  funds  for  renewal  grants. 


A.  Continuation  Grants 
1.  Purpose  and  Scope 

Continuation  grants  are  intended  to 
support  projects  with  a  limited  duration 
that  involve  the  same  type  of  activities 
as  the  previous  project.  They  are 
intended  to  enhance  the  spedfic 
program  or  service  produced  or 
established  during  the  prior  grant 
period.  They  may  be  used,  for  example, 
when  a  project  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 
technology,  procedure,  or  program 
developed  with  SJI  grant  support. 

In  order  for  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  the  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  drcumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accompUsh  the  project 
tasks. 

A  continuation  grant  may  be  awarded 
for  either  a  single  project  or  for  more 
than  one  project  as  a  package  grant  {see 
sections  III.).,  V.C.I  and  3.  and  V.D.I 
and  3). 

2.  Application  Procedures — Letters  of 
Intent 

In  heu  of  a  concept  paper,  a  grantt* 
seeking  a  continuation  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period. 
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a.  A  letter  of  intent  must  be  no  more 
than  3  single-^ced  pages  on  8V^  by  11 
inch  paper  and  must  contain  a  concise 
but  thorough  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  scope,  focus  or 
audience  of  the  project. 

b.  Letters  of  intent  will  not  be 
reviewed  competitively.  Institute  staff 
will  review  the  proposed  activities  for 
the  next  project  period  and,  within  30 
days  of  recei\'ing  a  letter  of  intent, 
inform  the  grantee  of  specific  issues  to 
be  addressed  in  the  continuation 
appUcation  and  the  date  by  which  the 
application  for  a  continuation  grant 
must  be  submitted. 

3.  Application  Format 

An  application  for  a  continuation 
grant  must  include  an  apphcation  form, 
budget  forms  (with  appropriate 
documentation],  a  project  abstract 
conforming  to  the  format  set  forth  in 
section  Vn.B.,  a  program  narrative,  a 
budget  narrative,  a  disclosure  of 
lobbying  form  from  (applicants  other 
than  imits  of  State  or  local  government), 
and  certain  certifications  and 
assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  Vn.C. 
However,  rather  than  the  topics  listed  in 
section  Vn.C,  the  program  narrative  of 
an  appUcation  for  a  continuation  grant 
should  include: 

a.  Project  Objectives.  A  clear,  concise 
statement  of  what  the  continuation 
project  is  intended  to  accomplish. 

b.  Need  for  Continuation.  An 
explanation  of  why  continuation  of  the 
project  is  necessary  to  achieve  the  goals 
of  the  project,  and  how  the  continuation 
will  benefit  the  participating  courts  or 
the  courts  community  generally.  That  is, 
to  what  extent  will  the  original  goals 
and  objectives  of  the  project  be  unful- 
filled if  the  project  is  not  continued,  and 
conversely,  how  will  the  findings  or 
results  of  the  project  be  enhanced  by 
continuing  the  project? 

A  continuation  application  requesting 
a  package  grant  to  support  more  than 
one  project  should  explain,  in  addition, 
how  the  proposed  projects  are  related; 
how  their  o]>eration  and  administration 
would  be  enhanced  by  the  grant;  the 
advantages  of  funding  the  projects  as  a 
package  rather  than  individually;  and 
the  disadvantages,  if  any,  that  would 
accrue  by  considering  or  funding  them 
separately. 

c.  Report  of  Current  Project  Activities. 
A  discussion  of  the  status  of  all 
activities  conducted  during  the  previous 
project  period.  Applicants  should 
identify  any  activities  that  were  not 
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ompleted,  and  explain  why.  A 
ontinuation  application  requesting  a 
ackage  grant  must  describe  separately 
le  activities  imdertaken  in  each  of  the 
projects  included  within  the  proposed 
•ackage. 

d.  Evaluation  Findings.  The  key 
indings,  impact,  or  recommendations 
esulting  from  the  evaluation  of  the 
iroject,  if  they  are  available,  and  how 
hey  will  be  addressed  during  the 
troposed  continuation.  If  the  findings 
re  not  yet  available,  apphcants  should 
(rovide  the  date  by  which  they  will  be 
ubmitted  to  the  Institute.  Ordinarily, 
he  Board  will  not  consider  an 
pplication  for  continuation  funding 
mtil  the  Institute  has  received  the 
ivaluator's  report. 

e.  Tasks,  Methods,  Staff  and  Grantee 
Capability.  A  full  description  of  any 
hanges  in  the  tasks  to  be  performed, 
be  methods  to  be  used,  the  products  of 
he  project,  how  and  to  whom  those 
>roducts  will  be  disseminated,  the 
issigned  staff,  or  the  grantee's 
>rganizational  capacity.  Applicants 
hould  include,  in  addition,  the  criteria 

i  ind  methods  by  which  the  proposed 

I  :ontinuation  project  would  be 

I  evaluated. 

A  continuation  application  for  a 
)ackage  grant  must  address  these  issues 
«parately  for  each  project  included  in 
he  proposed  package,  using  the  same 
dphabetic  identifiers  and  project  titles 
IS  in  the  original  application. 

f.  TasJc  Schedule.  A  detailed  task 
x:hedule  and  time  line  for  the  next 
iroject  period.  A  continuation 
tpplication  for  a  package  grant  should 
nclude  a  separate  task  schedule  and 
imeline  for  each  project  included  in  the 
jroposed  package,  as  well  as  a  schedule 
md  time  line  that  covers  the  package  of 
projects  as  a  whole.  The  same 
ilphabetic  identifiers  and  project  titles 
ised  in  the  original  application  should 
3e  used  to  identify  the  component 
Drojects  in  the  renewal  application. 

g.  Other  Sources  of  Support.  An 
ndication  of  why  other  sources  of 
support  are  inadequate,  inappropriate  or 
inavailable. 

I.  Budget  and  Budget  Narrative 

Provide  a  complete  budget  and  budget 
larrative  conforming  to  the 
requirements  set  forth  in  paragraph 
VII.D.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
}f  corresponding  increases  or  decreases 
n  the  scope  of  activities  or  services  to 
}e  rendered. 

A  continuation  application  for  a 
lackage  grant  must  include  a  separate 
}udget  narrative  identified 
alphabetically  (i.e.  A,  B,  C)  and  by 
>roject  title  for  each  project  component. 


5.  References  to  Previously  Submitted 
Material 

An  application  for  a  continuation 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  other  previously 
submitted  materials,  but  should  provide 
specific  references  to  such  materials 
where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VII.E.,  other  than  the  deadline 
for  maiUng,  apply  to  applications  for  a 
continuation  grant.  Such  applications 
will  be  rated  on  the  selection  criteria  set 
forth  in  section  VIU.B.  The  key  findings 
and  recommendations  resulting  fi-om  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  poUcy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 
VIII.C.-Vin.E. 

B.  On-going  Support  Grants 

1.  Purpose  and  Scope 

On-going  support  grants  are  intended 
to  support  projects  that  are  national  in 
scope  and  Uiat  provide  the  State  courts 
with  services,  programs  or  products  for 
which  there  is  a  continuing  important 
need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directlybenefits  the  State 
courts.  On-going  support  grants  are 
subject  to  the  limits  on  size  and 
duration  set  forth  in  V.C.2  and  V.D.2.  A 
project  is  eligible  for  consideration  for 
an  on-going  support  grant  if: 

a.  The  project  is  supported  by  and  has 
been  evaluated  under  a  grant  fiom  the 
Institute; 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  important 
need  for  the  services,  programs  or 
products  provided  by  the  project  as 
indicated  by  the  level  of  use  and 
support  by  members  of  the  court 
commimity; 

d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  efficient 
manner;  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtailed  or  significantly  reduced 
without  Institute  support. 

Each  project  supported  by  an  on-going 
support  grant  must  include  an 
evaluation  component  assessing  its 
effectiveness  and  operation  throughout 
the  grant  period.  The  evaluation  should 


be  independent,  but  may  be  designed 
collaboratively  by  the  evaliutor  and  the 
grantee.  The  design  should  call  for 
regular  feedback  from  the  evaluator  to 
the  grantee  throughout  the  project 
period  concerning  recommendations  for 
mid-course  corrections  or  Improvement 
of  the  project,  as  well  as  periodic  reports 
to  the  Institute  at  relevant  points  in  the 
project. 

An  interim  evaluation  report  must  be 
submitted  18  months  into  the  grant 
period.  The  decision  to  obfigate  Institute 
funds  to  support  the  third  year  of  the 
project  will  be  based  on  the  interim 
evaluation  findings  and  the  applicant's 
response  to  any  deficiencies  noted  in 
the  report. 

A  final  evaluation  assessing  the 
effectiveness,  operaticm  of,  and 
continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  the 
three-year  project  period. 

In  addition,  a  detailed  annual  task 
schedule  must  be  submitted  not  later 
than  45  days  before  the  end  of  the  first 
and  second  years  of  the  grant  period, 
along  with  an  explanation  of  any 
necessary  revisions  in  the  projected 
costs  for  the  remainder  of  the  project 
period.  (See  also  section  IX.B.3 Ji.) 

2.  Application  Procedures— Letters  of 
Intent 

The  Board  %vill  consider  awarding  an 
on-going  support  grant  for  a  period  of 
up  to  36  months.  The  total  amount  of 
the  grant  will  be  fixed  at  the  time  of  the 
initial  award.  Funds  ordinarily  will  be 
made  available  in  annual  increments  as 
specified  in  section  V.C.2. 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  an  on-going  support  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  apphcation  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period.  The  letter  of  intent 
should  be  in  the  same  format  as  that 
prescribed  for  continuation  grants  in 
section  IX.A.2.a. 

3.  Apphcation  Procedures  and  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form,  budget  forms  (with 
appropriate  documentation),  a  project 
abstract  conforming  to  the  format  set 
forth  in  section  VILE.,  a  program 
narrative,  a  budget  narrative,  and  certain 
certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  vn.C. 
However,  rather  than  the  topics  listed  in 
section  VII.C,  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 
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a.  Description  of  Need  for  and 
Benefits  of  the  Project.  Provide  a 
detailed  discussion  of  the  benefits    . 
provided  by  the  project  to  the  State 
courts  around  the  country,  including  the 
degree  to  which  State  courts.  State  court 
judges,  or  State  court  managers  and 
personnel  are  using  the  services  or 
programs  provided  by  the  project. 

An  appucaticm  for  on-going  support 
of  a  package  grant  should  explain,  in 
addition,  how  the  proposed  projects  are 
related;  how  their  operation  and 
administration  would  be  enhanced  by 
the  grant;  the  advantages  of  funding  the 
projects  as  a  package  rather  than 
individually;  and  the  disadvantages,  if 
any,  that  would  accrue  by  considering 
or  funding  them  separately. 

b.  Demonstration  of  Court  Support 
Etemonstrate  support  for  the 
continuation  of  the  project  from  the 
courts  community. 

c.  Report  on  Current  Project  Activities. 
Discuss  the  extent  to  which  the  project 
has  met  its  goals  and  objectives,  identify 
any  activities  that  have  not  been 
completed,  and  explain  why.  An 
application  for  on-going  support  of  a 
package  grant  must  describe  separately 
the  activities  undertaken  in  each  of  the 
projects  included  within  the  proposed 
package. 

d.  Evaluation  Findings.  Attach  a  copy 
of  the  final  evaluation  report  regarding 
the  effectiveness,  impact,  and  operation 
of  the  project,  specify  the  key  findings 
or  recommendations  resulting  from  the 
evaluation,  and  explain  how  they  will 
be  addressed  diuing  the  proposed 
renewal  period.  Ordinarily,  the  Board 
will  not  consider  an  application  for  on- 
going support  until  the  Institute  has 
received  the  evaluator's  report. 

e.  Objectives,  Tasks.  Methods.  Staff 
and  Grantee  Capability.  Describe  fully 
any  changes  in  the  objectives;  tasks  to 
be  performed;  the  methods  to  be  used; 
the  products  of  the  project;  how  and  to 
whom  those  products  will  be 
disseminated;  the  assigned  staff;  and  the 
grantee's  organizational  capacity. 

An  application  for  on-going  support 
of  a  package  grant  must  address  these 
issues  separately  for  each  project 
included  in  the  proposed  package,  using 
the  same  alphabetic  identifiers  and 
project  titles  as  in  the  original 
application. 

f.  Taslc  Schedule.  Present  a  general 
schedule  for  the  full  proposed  project 
period  and  a  detailed  task  schedule  for 
the  first  year  of  the  proposed  new 
project  period.  An  apphcation  for  cm- 
going  support  of  a  package  grant  should 
indude  a  separate  task  schedule  and 
timeline  fw  each  project  included  in  the 
proposed  padcage.  as  well  as  a  schedule 
and  time  hne  that  covers  the  padcage  of 


projects  as  a  whole.  The  same 
alphabetic  identifiers  and  project  titles 
used  in  the  original  application  should 
be  used  to  identify  the  component 
projects  in  the  renewal  appUcation. 

g.  Other  Sources  of  Support  Indicate 
why  other  sources  of  support  are 
inadequate,  inappropriate  or   ■ 
unavailable. 

4.  Budget  and  Budget  Narrative 

Provide  a  complete  three-year  budg^ 
and  budget  narrative  ccmfcnming  to  the 
requirements  set  forth  in  paragraph 
VIl.D.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered.  A  complete  budget 
narrative  should  be  provided  for  each 
year,  or  portion  of  a  year,  for  which 
grant  support  is  requested.  Changes  in 
the  fimding  level  requested  should  be 
discussed  in  terms  of  corresponding 
increases  or  decreases  in  the  scope  of 
activities  or  services  to  be  rendered.  The 
budget  should  provide  for  realistic  cost- 
of-living  and  staff  salary  increases  over 
the  course  of  the  requested  project 
period.  Applicants  should  be  aware  that 
the  Institute  is  unlikely  to  approve  a 
supplemental  budget  increase  for  an  on- 
going support  grant  in  the  absence  of 
well-documented,  imanticipated  factors 
that  clearly  justify  the  requested 
increase. 

A  continuation  application  for  a 
package  grant  must  include  a  separate 
budget  narrative  identified 
alphabetically  (i.e.  A,  B,  C)  and  by 
project  title  for  each  project  component. 

5.  References  to  Previously  Submitted 
Material 

An  appUcation  for  an  on-going 
support  grant  should  not  repeat 
information  contained  in  a  previously 
approved  appUcaticm  or  other 
previously  submitted  materials,  but 
should  provide  specific  references  to 
such  materials  where  appropriate. 

6.  Submission  Requirements,  Review 
and  Approval  Process,  and  NoUfication 
of  Dedsion 

The  submission  requirements  set  forth 
in  section  VIIJE.,  other  than  the  deadUne 
for  maiUng,  apply  to  appUcations  for  an 
on-going  support  grant.  Such 
applications  will  be  rated  on  the 
selection  criteria  set  forth  in  section 
VUl.B.  The  key  findings  and 
recommendations  resulting  irma  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  poUcy,  and  notification 
procedures  are  the  same  as  those  for 
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new  projects  set  forth  in  sections 

vra.c— vm.E. 

X.  Compliance  Requirements 

The  State  Justice  Institute  Act 
contains  Umitations  and  conditions  on 
grants,  contracts  and  cooperative 
agreements  of  which  applicants  and 
recipients  should  be  aware.  In  addition 
to  eligibility  requirements  which  must 
be  met  to  be  considered  for  an  award 
from  the  Institute,  all  applicants  .should 
be  aware  of  and  all  recipients  will  be 
responsible  for  ensuring  compliance 
with  the  following: 

A.  State  and  Local  Court  Systems 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council.  The  Supreme  Court  or  its 
designee  shall  receive,  administer,  and 
be  accountable  for  all  funds  awarded  on 
the  basis  of  such  an  appUcation.  42 
U.S.C.  10705(b)(4).  Appendix  I  to  this 
Guideline  hsts  the  person  to  contact  in 
each  State  regarding  the  administration 
of  Institute  grants  to  State  and  local 
courts. 

B.  Matching  Requirements 

1.  All  awards  to  courts  or  other  units 
of  State  or  local  government  (not 
including  pubUcly  supported 
institutions  of  higher  education)  require 
a  match  from  private  or  pubUc  sources 
of  not  less  than  50%  of  the  total  amount 
of  the  Institute's  award.  For  example,  if 
the  total  cost  of  a  project  is  anticipated 
to  be  $150,000,  a  State  court  or 
executive  branch  agency  may  request  up 
to  $100,000  from  the  Institute  to 
implement  the  project.  The  remaining 
$50,000  (50%  of  the  $100,000  requested 
from  SJI)  must  be  provided  as  a  match. 
A  cash  match,  non-cash  match,  or  both 
may  be  provided,  but  the  Institute  will 
give  preference  to  those  applicants  who 
provide  a  cash  match  to  the  Institute's 
award.  (For  a  further  definition  of 
match,  see  section  lU.F.) 

The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
circumstances  upon  approval  of  the 
Chief  Justice  of  the  highest  coiut  in  the 
State  and  a  majority  of  the  Board  of 
Directors.  42  U.S.C.  10705(d). 

2.  Other  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  a 
match,  but  are  encouraged  to  contribute 
to  meeting  the  costs  of  the  project.  In 
instances  where  match  is  proposed,  the 
grantee  is  responsible  for  ensuring  that 
the  total  amount  proposed  is  actually 
contributed.  If  a  proposed  contribution 
is  not  fully  met,  the  Institute  may 
reduce  the  award  amount  accordingly, 
in  order  to  maintain  the  ratio  originally 
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p  -ovided  for  in  the  award  agreement 
{<  ee  sections  Vin.B.  above  and  XI.D.). 

C  Conflict  of  Interest 

Personnel  and  other  officials 
c  )nnected  with  Institute-funded 
p  rograms  shall  adhere  to  the  followring 
n  quirements: 

1 .  No  official  or  employee  of  a 

n  cipient  court  or  organization  shall 
p  irticipate  personally  through  decision, 
a  }proval,  disapproval,  recommendation, 
t  le  rendering  of  advice,  investigation,  or 

0  herwise  in  any  proceeding, 

a  jplication.  request  for  a  ruUng  or  other 

c  jtermination,  contract,  grant, 

c  )operative  agreement,  claim, 

c  jntroversy,  or  other  particular  matter 

ii  L  which  Institute  funds  are  used,  where 

ti  I  his/her  knowledge  he/she  or  his/her 

ii  timediate  family,  partners,  organi- 

z  ttion  other  than  a  pubUc  agency  in 

V  hich  he/she  is  serving  as  officer, 

c  [rector,  trustee,  partner,  or  employee  or 

a  ly  person  or  organization  with  .whom 

t  e/she  is  negotiating  or  has  any 

a  rrangement  concerning  prospective 

e  nployment,  has  a  financial  interest. 

2.  In  the  use  of  Institute  project  funds, 
a  1  official  or  employee  of  a  recipient 

c  3iut  or  organization  shall  avoid  any 
a  :tion  which  might  result  in  or  create 
t  le  appearance  of: 

a.  Using  an  official  position  for 
{ rivate  gain;  or 

b.  Affecting  adversely  the  confidence 
c  f  the  public  in  the  integrity  of  the 

1  istitute  program. 

3.  Requests  for  proposals  or 

i  ivitations  for  bids  issued  by  a  recipient 
( f  Institute  funds  or  a  subgrantee  or 
s  iibcontractor  will  provide  notice  to 
I  respective  bidders  that  the  contractors 
^  rho  develop  or  draft  specifications, 
I  jquirements,  statements  of  work  and/or 
r  squests  for  proposals  for  a  proposed 
I  rocurement  will  be  excluded  from 
t  idding  on  or  submitting  a  proposal  to 
( ompete  for  the  award  of  such 
I  rocurement. 

>.  Lobbying 

Funds  awarded  to  recipients  by  the 
istitute  shall  not  be  used,  indirectly  or 
( irectly,  to  influence  Executive  orders 
<  r  similar  promulgations  by  Federal, 
i  tate  or  local  agencies,  or  to  influence 

e  passage  or  defeat  of  any  legislation 
y  Federal,  State  or  local  legislative 
odies.  42  U.S.C.  10706(a). 

It  is  the  pohcy  of  the  Board  of 
irectors  to  award  funds  only  to  support 
pplications  submitted  by  organizations 

at  would  carry  out  the  objectives  of 
leir  appUcations  in  an  imbiased 
aanner.  Consistent  with  this  policy  and 
he  provisions  of  42  U.S.C.  10706,  the 
nstitute  wrill  not  knowingly  award  a 
;rant  to  an  applicant  that  has,  directly 


or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
appUcation. 

E.  Political  Activities 

No  recipient  shall  contribute  or  make 
available  Institute  funds,  program 
personnel,  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  pubUc  or  party  office. 
Recipients  are  also  prohibited  from 
<  using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Finally,  officers  and 
employees  of  recipients  shall  not 
intentionally  identify  the  Institute  or 
recipients  with  any  partisan  or 
nonpartisan  political  activity  associated 
with  a  political  party  or  association,  or 
the  campaign  of  any  candidate  for 
pubhc  or  party  office.  42  U.S.C. 
10706(a). 

F.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpose  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 

G.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

H.  Supplantation  and  Construction 

To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes: 

•  1 .  To  supplant  State  or  local  funds 
supporting  a  program  or  activity  (such 
as  paying  the  salary  of  court  employees 
who  would  be  performing  their  normal 
duties  as  part  of  the  project,  or  oaying 
rent  for  space  which  is  part  of  the 
court's  normal  operations): 

2.  To  construct  coiut  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

3.  Solely  to  purchase  equipment. 

/.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act. 
no  recipient  of  financial  assistance  from 


SJI  may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  piu'pose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

/.  Human  Research  Protection 

All  research  involvii^  human  subjects 
shall  be  conducted  vnih  the  informed 
consent  of  those  subjects  and  in  a 
manner  that  will  ensure  their  privacy 
and  freedom  from  risk  or  harm  and  the 
protection  of  persons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it,  unless  such  procedures 
and  safeguards  would  make  the  research 
impractical.  In  such  instances,  the 
"  Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 
eliminate  risk  or  harm  to  those  subjects 
due  to  their  participation. 

K.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex,  national  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessary  to  effectuate  this 
provision. 

L.  Reporting  Requirements 

Recipients  of  Institute  funds,  other 
than  scholarships  awarded  under 
section  II.B.2.b.v.,  shall  submit 
Quarterly  Progress  and  Financial 
Reports  within  30  days  of  the  close  of 
each  calendar  quarter  (that  is,  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
reporting  period. 

The  quarterly  financial  status  report 
shall  be  submitted  in  accordance  with 


section  XI.G.2.  of  this  guidehne.  A  final 
project  progress  report  and  financial 
status  report  shall  be  submitted  within 
90  days  after  the  end  of  the  grant  period 
in  accordance  with  section  XI.K.2.  of 
this  Guideline. 

M.  Audit 

Each  recipient  must  provide  for  an 
annual  fiscal  audit  which  shall  include 
an  opinion  on  whether  the  financial 
statements  of  the  grantee  present  fairly 
its  financial  position  and  financial 
operations  are  in  accordance  with 
generally  accepted  accounting 
principles.  (See  section  XI.J.  of  the 
Guideline  for  the  requirements  of  such 
audits.) 

N.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportimity  to  submit 
written  docimientation  demonstrating 
why  fund  termination  or  suspension 
should  not  occur,  the  Institute  may 
terminate  or  suspend  funding  of  a 
project  that  fails  to  comply  substantially 
with  the  Act,  Institute  guide-lines,  or 
the  terms  and  conditions  of  the  award. 
42  U.S.C.  10708(a). 

O.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  the  Institute  that  the  property 
will  continue  to  he  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act,  as  approved  by  the  Insti- 
tute. If  such  certification  is  not  made  or 
the  Institute  disapproves  such 
certification,  title  to  all  such  property 
with  an  aggregate  or  individual  value  of 
$1,000  or  more  shall  vest  in  the 
Institute,  which  will  direct  the  disposi- 
tion of  the  property. 

P.  Original  Material 

All  products  prepared  as  the  result  of 
Institute-supported  projects  must  be 
originally-developed  material  unless 
otherwise  specified  in  the  award 
documents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format. 

Q.  Acknowledgment  and  Disclaimer 

Recipients  of  Institute  funds  shall 
acknowledge  prominently  on  all 
products  developed  with  grant  funds 
that  support  was  received  firom  the 
Institute.  The  "SJI"  logo  must  appear  on 


the  front  cover  of  a  written  product,  or 
in  the  opening  frames  of  a  video 
product,  unless  another  placement  is 
approved  in  writing  by  the  Institute.  A 
camera-ready  logo  sheet  is  available 
from  the  Institute  upon  request. 

Recipients  also  shall  display  the 
following  disclaimer  on  all  grant  ■ 
products: 

This  [document,  film,  videotape,  etcl  was 
developed  under  IgraDt/cooperative 
agreement,  number  SJI-(insert  number))  from 
the  State  Justice  Institute.  The  points  of  view 
expressed  are  those  of  the  [author(s), 
filmraaker(s),  etc.]  and  do  not  necessarily 
represent  the  official  position  or  policies'  of 
the  State  fustice  Institute. 

R.  Institute  Approval  of  Grant  Products 

No  grant  funds  may  be  obligated  for 
publication  or  reproduction  of  a  final 
product  developed  with  grant  funds 
without  the  written  approval  of  the 
Institute.  Grantees  shall  submit  a  final 
draft  of  each  such  product  to  the 
Institute  for  review  and  approval.  These 
drafts  shall  be  submitted  sufficiently 
before  the  product  is  scheduled  to  be 
sent  for  pubUcation  or  reproduction  to 
permit  Institute  review  and 
incorporation  of  any  appropriate 
changes  agreed  upon  by  the  grantee  and 
the  Institute. 

S.  Distribution  of  Grant  Products  to 
State  Libraries 

Grantees  shall  send  20  copies  of  each 
final  product  developed  with  grant 
funds  to  the  Institute,  unless  the 
product  was  developed  under  either  a 
curriculum  adaptation  or  a  technical 
assistance  grant,  in  which  case 
submission  of  2  copies  is  required. 

Grantees  shall  send  one  copy  of  each 
final  product  developed  with  grant 
funds  to  the  library  established  in  each 
State  to  collect  materials  prepared  with* 
Institute  support.  (A  list  of  these 
libraries  is  contained  in  Appendix  II. 
Labels  for  these  libraries  are  available 
from  the  Institute  upon  request.) 
Recipients  of  curriculum  adaptation  and 
technical  assistance  grants  are  not 
required  to  submit  final  products  to 
State  libraries. 

T.  Copyrights 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
award,  a  recipient  is  bee  to  copyright 
any  books,  publications,  or  other 
copyrightable  materials  developed  in 
the  course  of  an  Institute-supported 
project,  but  the  Institute  shall  reser\e  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use.  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Justice 
Institute  Act. 
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U.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought.  The  Institute 
will  also  determine  how  the  rights  in 
the  invention  or  discovery,  including 
rights  under  any  patent  issued  thereon, 
shall  be  allocated  and  administered  in 
order  to  protect  the  public  interest 
consistent  with  "Government  Patent 
Policy"  (President's  Memorandum  for 
Heads  of  Executive  Departments  and 
Agencies.  Febrixary  18, 1983,  and 
statement  of  Government  Patent  Policy). 

V.  Charges  for  Grant-Related  Products/ 
Recovery  of  Costs 

When  Institute  funds  fully  cover  the 
cost  of  developing,  producing,  and 
disseminating  a  product,  (e.g.,  a  report, 
curriculum,  videotape  or  software),  the 
product  should  be  distributed  to  the 
Held  without  charge.  When  Institute 
funds  only  partially  cover  the     • 
development,  production,  or 
dissemination  costs,  the  grantee  may 
recover  its  costs  for  developing, 
reproducing,  and  disseminating  the 
material  to  those  requesting  it,  to  the 
extent  that  those  costs  were  not  covered 
by  Institute  funds  or  grantee  matching 
contributions. 

Applicants  should  disclose  their 
intent  to  sell  grant-related  products  in 
both  the  concept  paper  and  the 
application.  Grantees  must  obtain  the 
written,  prior  approval  of  the  Institute  of 
their"  plans  to  recover  project  costs 
through  the  sale  of  grant  products. 

Written  requests  to  recover  costs 
oniinarily  should  be  received  during  the 
grant  period  and  should  specify  the 
nature  and  extent  of  the  costs  to  be 
recouped,  the  reason  that  such  costs 
were  not  budgeted  (if  the  rationale  was 
not  disclosed  in  the  approved 
appUcation),  the  nimiber  of  copies  to  be 
sold,  the  intended  audience  for  the 
products  to  be  sold,  and  the  proposed 
sale  price.  If  the  product  is  to  be  sold 
for  more  than  $25.00,  the  written 
request  also  should  include  a  detailed 
itemization  of  costs  that  will  be 
recovered  and  a  certification  that  the 
costs  were  not  supported  by  either 
Institute  grant  funds  or  grantee 
matching  contributions. 

If,  following  the  end  of  the  grant 
period,  the  sale  of  grant  products  results 
in  revenues  that  exceed  those  costs,  the 
revenue  must  continue  to  be  used  for 
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he  authorized  purposes  of  the  Institute- 
iinded  project  or  other  purposes 
X)nsistent  with  the  State  Justice 
nstitute  Act  that  have  been  approved  by 
he  Institute.  See  sections  m.G.  and 
CI.F.  for  requirements  regarding  project- 
elated  income. 

V:  Availability  of  Research  Data  for 
Secondary  Analysis 

Upon  request,  grantees  must  make 
ivailable  for  secondary  analysis  a 
liskette(s}  or  data  tape(s]  containing 

:  esearch  and  evaluation  data  collected 
inder  an  Institute  grant  and  the 
iccompanying  code  manual.  Grantees 

]  nay  recover  the  actual  cost  of 

I  luplicating  and  mailing  or  otherwise 
ransmitting  the  data  set  and  manual 
rom  the  person  or  organization 

:  equesting  the  data.  Grantees  may 
>rovide  the  requested  data  set  in  the 
ormat  in  which  it  was  created  and 

{ inalyzed. 

,  <.  Appmval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
lonsultant  assigned  to  a  key  project  staff 
)osition  are  not  described  in  the 
ipplication  or  if  there  is  a  change  of  a 
)erson  assigned  to  such  a  position,  a 
ecipient  shall  submit  a  description  of 
he  qualifications  of  the  newly  assigned 
>erson  to  the  Institute.  Prior  written 
ipproval  of  the  qualifications  of  the  new 
jerson  assigned  to  a  key  staff  position 
nust  be  received  firom  the  Institute 
>efore  the  salary  or  consulting  fee  of 
hat  person  and  associated  costs  may  be 
)aid  or  reimbursed  from  grant  funds. 

il.  Financial  Requirements 

\.  Accounting  Systems  and  Financial 
Records 

All  grantees,  subgrantees,  contractors, 
ind  other  organizations  directly  or 
ndirectly  receiving  Institute  funds  are 
equired  to  estabUsh  and  maintain 
iccounting  systems  tmd  financial 
ecords  to  accurately  account  for  funds 
hey  receive.  These  records  shall 
nclude  total  program  costs,  including 
nstitute  funds,  State  and  local  matching 
bares,  and  any  other  fund  sources 
ncluded  in  the  approved  project 
)udget. 

.Purpose 

The  purpose  of  this  section  is  to 
istablish  accounting  system 
equirements  and  to  offer  guidance  on 
)rocedures  which  will  assist  all 
;rantees/subgrantees  in: 

a.  Complying  with  the  statutory 
equirements  for  the  awarding, 
li^ursement.  and  accounting  of  funds; 

b.  Complying  with  regulatory 
equirements  of  the  Institute  for  the 


financial  management  and  disposition 
of  funds; 

c.  Generating  financial  data  which  can 
be  used  in  the  planning,  management 
and  control  of  programs;  and 

d.  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 

2.  References 

Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  the 
following  regulations,  directives  and 
reports  are  appUcable  to  Institute  grants 
and  cooperative  agreements  imder  the 
same  terms  and  conditions  that  apply  to 
Federal  grantees.  These  materials 
supplement  the  requirements  of  this 
section  for  accounting  systems  and 
financial  recordkeeping  and  provide 
additional  guidance  on  how  these . 
requirements  may  be  satisfied. 

a.  Office  of  Management  and  Budget 
(0MB)  Circular  A-21.  Cost  Principles 
for  Educational  Institutions. 

b.  Office  of  Management  and  Budget 
(0MB)  Circular  A-a?,  Cost  Principles 
for  State  and  Local  Governments. 

c.  Office  of  Management  and  Budget 
(OMB)  Circular  ASS  (revised),  Indirect 
Cost  Rates,  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

d.  Office  of  Management  and  Budget 
(OMB)  Circular  A-102.  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  emd  Local 
Governments. 

e.  Office  of  Management  and  Budget 
(OMB)  Circular  A-UO.  Grants.and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other  Non- 
profit Organizations. 

f.  Office  of  Management  and  Budget 
(OMB)  Circular  A-128,  Audits  of  State 
and  Local  Governments. 

g.  Office  of  Management  and  Budget 
(OMB)  Circular  A-122,  Cost  Principles 
for  Non-profit  Organizations. 

h.  Office  of  Management  and  Budget 
(OMB)  Circular  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-profit  Institutions. 

B.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  direct  awards 
from  the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accounting  for  receipts  and 
expenditures,  maintaining  adequate 
financial  records  and  refimding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved. 


consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council. 

The  State  Supreme  Court  or  its 
designee  shall  receive  all  Institute  funds 
awarded  to  such  courts;  shall  be 
responsible  for  assuring  proper 
administration  of  Institute  funds;  and 
shall  be  responsible  for  all  aspects  of  the 
project,  including  proper  accounting 
and  financial  recordkeeping  by  the 
subgrantee.  These  responsibilities 
include: 

a.  Reviewing  Financial  Operations. 
The  State  Supreme  Court  or  its  designee 
should  be  familiar  witli,  and 
periodically  monitor,  its  subgrantees' 
financial  operations,  records  system  and 
procedures.  Particular  attention  should 
be  directed  to  the  maintenance  of 
current  financial  data. 

b.  Recording  Financial  Activities.  The 
subgrantee's  grant  award  or  contract 
obligation,  as  well  as  cash  advances  and 
other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  or  its  designee  in 
simimary  form.  Subgrantee  expenditures 
should  be  recorded  on  the  books  of  the 
State  Supreme  Court  OR  evidenced  by 
report  forms  duly  filed  by  the 
subgrantee.  Non-Institute  contributions 
applied  to  projects  by  subgrantees 
should  likewise  be  recorded,  as  should 
any  project  income  resulting  from 
program  operations. 

c.  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  or  its  designee 
should  ensure  that  each  subgrantee 
prepares  an  adequate  budget  as  the  basis 
for  its  award  commitment.  The  detail  of 
each  project  budget  should  be 
maintained  on  file  by  the  State  Supreme 
Court.  ^ 

d.  Accounting  for  Non-Institute 
Contributions.  The  State  Supreme  Court 
or  its  designee  will  ensure,  in  those 
instances  where  subgrantees  are 
required  to  furnish  non-Institute 
matching  funds,  that  the  requirements 
and  limitations  of  this  guideline  are 
applied  to  such  funds. 

e.  Audit  Requirement.  The  State 
Supreme  Court  or  its  designee  is 
required  to  ensure  that  subgrantees  have 
met  the  necessary  audit  requirements  as 
set  forth  by  the  Institute  (see  sections 
X.M.  and  XI.J). 

f  Reporting  Irregularities.  The  State 
Supreme  Court,  its  designees,  and  its 
subgrantees  are  responsible  for 
promptly  reporting  to  the  Institute  the 
nature  and  circumstances  surrounding 
any  financial  irregularities  discovered. 

C.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  3nd 


internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exists 
for  each  of  its  subgrantees  and 
contractors.  An  acceptable  and  adequate 
accounting  system  is  considered  to  be 
one  which: 

1.  Properly  accounts  for  receipt  of 
funds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income); 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant; 

3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  ftmds; 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for 
planning,  control,  measurement,  and 
evaluation  of  direct  and  indirect  costs. 

D.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  shall  be  structured  and 
executed  on  a  "total  project  cost "  basis. 
That  is,  total  project  costs,  including 
institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
shall  be  the  foundation  for  fiscal 
administration  and  accounting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  esfims'es  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  ConU-ibutions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligation  of  Institute  funds.  However, 
the  full  matching  share  must  be 
obligated  during  the  award  period, 
except  that  with  the  prior  written 
permission  of  the  Institute, 
contributions  made  following  approval 
of  the  grant  by  the  Institute  s  Board  but 
before  the  beginning  of  the  grant  may  be 
coimted  as  match.  Grantees  that  do  not 
contemplate  making  matching 
contributions  continuously  tlu-oughoul 
the  course  of  a  project  or  on  a  task-by- 
task  basis,  are  required  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  project  period 
indicating  at  what  points  during  the 


project  period  the  matching 
contributions  will  be  made.  In  instances 
where  a  proposed  cash  match  is  not 
fully  met,  the  Institute  may  reduce  the 
award  amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement. 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount, 
and  timing  of  all  matching 
contributions.  In  addition,  if  a  project 
has  included,  within  its  approved 
budget,  contributions  which  exceed  the 
required  matching  portion,  the  grantee 
must  maintain  records  of  those 
contributions  in  the  same  manner  as  it 
does  the  Institute  funds  and  required 
matching  shares.  For  all  grants  made  to 
State  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  gran tee/subgran tee 
compliance  with  the  requirements  of 
this  section.  (See  section  XI.B.2.) 

E.  Maintenance  and  Retention  of 
Records  ■ 

All  financial  records,  supporting 
documents,  statistical  records  and  all 
other  records  pertinent  to  grants, 
subgrants,  cooperative  agreements  or 
contracts  under  grants  shall  be  retained 
by  each  organization  participating  in  a 
project  for  at  least  three  years  for 
purposes  of  examination  and  audit. 
State  Supreme  Courts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  to  those 
prescribed  in  this  chapter. 

1.  Coverage 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
documents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
payroll  records,  cancelled  checks,  and 
related  documents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  under  a  grant, 
subgrant  or  contract,  whether  they  are 
employed  full-time  or  part-time,  time 
and  effort  reports  will  be  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
fi-om  the  date  of  the  submission  of  the 
final  expenditure  report  or,  for  grants 
which  are  renewed  aimually,  from  the 
date  of  submission  of  the  annual 
expenditure  report. 
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3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified  and 
maintained  so  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  st<H«d  away  from  the 
granteeVsubgrantee's  principal  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 
Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
dociunents  related  to  an  Institute  grant. 

F.  Project-Related  ^come 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  the  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income.  The 
policies  governing  the  disposition  of  the 
various  types  of  project-related  income 
are  listed  below. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State  including 
State  institutions  of  higher  education 
and  State  hospitals,  shall  not  be  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  When  hinds 
are  awarded  to  subgrantees  through  a 
State,  the  subgrantees  are  not  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  Local  units  of 
government  and  nonprofit  organizations 
that  are  direct  grantees  must  refund  any 
interest  earned.  Grantees  shall  so  order 
their  affairs  to  ensure  minimimi 
balances  in  their  respective  grant  cash 
accounts. 

2.  Royalties 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copjnrights  or 
other  works  developed  under  projects  or 
from  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  project 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amount  of  grant  funds  needed  to 
support  the  project  Registration  and 
tuition  fees  may  be  used  for  other . 
purposes  only  with  the  prior  written 
approval  of  the  Institute.  Estimates  of 
registration  and  tuition  fees,  and  any 
expenses  to  be  ofiset  by  the  fees,  should 
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fa  e  included  in  the  applicaticm  budget 
fprms  and  narrative. 

Income  From  the  Sale  of  Grant 
I^roducts 

When  grant  funds  fully  cover  the  cost 
df  producing  and  disseminating  a 
limited  number  of  copies  of  a  product, 
the  grantee  may,  with  the  written  prior 
i  sproval  of  the  Institute,  sell  additional 
c  opies  reproduced  at  its  expense  only  at 

price  that  recovers  actual  reproduction 
akid  distribution  costs  that  were  not 
c  overed  by  Institute  grant  funds  or 
( rantee  matching  contributions  to  the 
project.  When  grant  funds  only  partially 
dover  the  costs  of  developing,  producing 
and  disseminating  a  product,  the 
grantee  may,  with  the  written  prior 

Spproval  of  the  Institute,  recover  costs 
01  developing,  reproducing,  and 
'  isseminating  the  material  to  the  extent 
at  those  costs  were  not  covered  by 
stitute  grant  funds  or  grantee 
atching  contributions. 
If  the  sale  of  products  occurs  during 
e  project  period,  the  costs  and  income 
nerated  by  the  sales  must  be  reported 
n  the  Quarterly  Financial  Status 
eports  and  documented  in  an  aUditable 
1  aaimer. 

Whenever  possible,  the  intmt  to  sell 
1  product  should  be  disclosed  in  the 
oncept  paper  and  appUcation  or 
eported  to  the  Institute  in  writing  once 
1  decision  to  sell  products  has  been 
1  nade.  The  grantee  must  request 
i  ipproval  to  recover  its  product 
I  levelopment,  reproduction,  and 
I  lissemination  costs  as  specified  in 
lection  X.V. 

>.  Other 

Other  project  income  shall  be  treated 
n  accordance  with  disposition 
nstructions  set  forth  in  the  project's 
erms  and  conditions. 

1.  Payments  and  Financial  Reporting 
Requirements 

L.  Payment  of  Grant  Funds 

The  procedures  and  regulations  set 
brth  below  are  applicable  to  all 
nstitute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
-ecei.ve  funds  on  a  "Check-Issued" 
lasis.  Upon  receipt,  review,  and 
ipprovai  of  a  Request  for  Advance  or 
tieimbursement  by  the  Institute,  a  check 
will  be  issued  directly  to  the  grantee  or 
its  designated  fiscal  agent.  A  request 
must  be  limited  to  the  grantee's 
immediate  cash  needs.  The  Request  for 
Advance  or  Reimbursement,  along  with 
the  instructions  lor  its  preparation,  will 
be  included  in  the  official  Institute 
award  package. 


For  purposes  of  sulnnitting  Requests 
for  Advance  or  Reimbursement, 
recipients  of  continuation  and  on-going 
support  grants  should  consider  these 
grants  as  supplements  to  and  extensions 
of  the  original  award  and  nimiber  their 
requests  on  a  project  rather  than  a  grant 
basis.  (See  Recommendations  to 
Grantees  in  the  Introduction  for  further 
guidance.) 

Payment  requests  for  projects  within 
a  package  grant  may  be  submitted  at  the 
same  time,  but  must  be  calculated 
separately  by  component  project.  The 
alphabetic  project  identifier  (A,  B,  C, 
etc.)  should  be  appended  to  the  grant 
number  in  Block  5  of  the  Request  for 
Advance  or  Reimbursement.  (See 
Recommendations  to  Grantees  in  the 
Introducticm  for  further  guidance.) 
b.  Termination  of  Advance  and 
Reimbursement  Funding.  When  a 
grantee  organization  receiving  cash 
advances  h°om  the  Institute: 

1.  Demonstrates  an  imwriUingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  that 
will  minimize  the  time  elapsing 
between  cash  advances  and 
disbursements,  or  cannot  adhere  to 
guideline  requirements  or  special 
conditions; 

ii.  Engages  in  the  improper  award  and 
administration  of  subgrants  or  contracts; 
or 

iii.  Is  imable  to  submit  reliable  and/ 
or  timely  reports; 

the  Institute  may  terminate  advance 
financing  and  require  the  grantee 
organization  to  finance  its  operations 
with  its  own  working  capital.  Payments 
to  the  grantee  shall  then  be  made  by 
check  to  reimburse  the  grantee  for  actual 
cash  disbursements.  In  the  event  the 
grantee  continues  to  be  deficient,  the 
Institute  reserves  the  right  to  suspend 
reimbursement  payments  imtil  the 
deficiencies  are  corrected. 

c.  Principle  of  Minimum  Cash  on 
Hand.  Recipient  organizations  should 
request  funds  based  upon  immediate 
disbursement  requirements.  Grantees 
should  time  their  requests  to  ensure  that 
cash  on  hand  is  the  minimum  needed 
for  disbursements  to  be  made 
immediately  or  within  a  few  days.  Idle 
funds  in  the  hands  of  subgrantees  v/i\\ 
impair  the  goals  of  good  cash 
management. 

2.  Financial  Reporting 

In  order  to  obtain  financial 
information  concerning  the  use  of 
funds,  the  Institute  requires  that 
grantees/subgrantees  of  these  funds 
submit  timely  reprats  for  review. 

Two  copies  of  the  Financial  Status 
Report  are  required  from  all  grantees, 
other  than  recipients  of  scholarships 


under  section  n.B.2.b.v..  for  each  active 
quarter  on  a  calendar-quarter  basis.  This 
report  is  due  within  30  days  after  the 
close  of  the  calendar  quarter.  It  is 
designed  to  provide  financial  informa- 
tion relating  to  Institute  funds.  State  and 
local  matching  shares,  and  any  other 
fund  sources  included  in  the  approved 
project  budget.  The  report  contains 
information  on  obligations  as  well  as  ' 
outlays.  A  copy  of  the  Financial  Status 
Report,  along  with  instructions  for  its 
preparation,  will  be  included  in  the 
official  Institute  Award  package.  In 
circumstances  where  an  organization 
requests  substantial  payments  for  a 
project  prior  to  the  completion  of  a 
given  quarter,  the  Institute  may  request 
a  brief  summary  of  the  amount 
requested,  by  object  class,  in  support  of 
the  Request  for  Advance  or 
Reimbursement. 

Grantees  receiving  a  continuation  or 
on-going  support  grant  should  provide 
financial  information  and  number  their 
quarterly  Financial  Status  Re]}orts  on  a 
project  rather  than  a  grant  basis. 

Grantees  receiving  a  package  grant 
must  submit  a  quarterly  financial  report 
smnmarizing  the  financial  activity  for 
the  entire  package  and  separate  reports 
for  each  project  within  the  package.  On 
the  separate  reports  for  the  component 
projects,  the  alphabetic  project  identifier 
(A,  B.  C.  etc)  must  be  appended  to  the 
grant  number  in  Block  5  of  the  Financial 
Status  Report. 

3.  Consequences  of  Non-Comphance 
With  Subnxission  Requirements 

Failure  of  the  grantee  organization  to 
submit  required  financial  and  program 
reports  may  result  in  a  suspension  of 
grant  payments  or  revocation  of  the 
grant  award. 

H.  Allowability  of  Costs 

1  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant, 
cost  allowabiUty  shall  be  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  Grculars  A-S7.  Cost  Principles 
for  State  and  Local  Governments;  A-21, 
Cost  Principles  Applicable  to  Grants 
and  Contracts  with  Educational 
Institutions;  and  A-122,  Cost  Principles 
for  Non-Profit  Organizations.  No  costs 
may  be  recovered  to  liquidate 
obligations  which  are  incurred  after  the 
approved  grant  period. 

2.  Costs  Requiring  Prior  Approval 

a.  Preaffvement  Costs.  The  written 
prior  approval  of  the  Institute  is 
required  for  costs  which  are  considered 
necessary  to  the  project  but  occur  prior 
to  the  award  date  of  the  grant. 


b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to  accom- 
plishing the  goals  and  objectives  of  the 
project.  The  written  prior  approval  of 
the  Institute  is  required  when  the 
amount  of  automated  data  processing 
(ADP)  equipment  to  be  puitJiased  or 
leased  exceeds  $10,000  or  the  software 
to  be  purchased  exceeds  $3,000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 

3.  Travel  Costs 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  organization.  If  the  applicant 
does  not  have  an  estabUshed  written 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government. 
Institute  funds  shall  not  be  used  to 
cover  the  transportation  or  per  diem 
costs  of  a  member  of  a  national 
organization  to  attend  an  annual  or 
other  regular  meeting  of  that 
organization. 

4.  Indirect  Costs 

These  are  costs  of  an  organization  that 
are  not  readily  assignable  to  a  particular 
project,  but  are  necessary  to  the 
operation  of  the  organization  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  faciUties, 
depreciation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  are  usually  treated  as  indirect 
costs.  It  is  the  policy  of  the  Institute  that 
all  costs  should  be  budgeted  directly; 
however,  if  a  recipient  has  an  indirect 
cost  rate  approved  by  a  Federal  agency 
as  set  forth  below,  the  Institute  will 
accept  that  rate. 

a.  Approved  Plan  Available. 

i.  Tne  Institute  will  accej.f  an  indirect 
cost  rate  or  allocation  plan  approved  for 
a  grantee  during  the  preceding  two  vears 
by  any  Federal  granting  agency  on  the 
basis  of  allocation  methods  substantially 
in  accord  with  those  set  forth  in  the 
applicable  cost  circulars.  A  copy  of  the 
approved  rate  agreement  must  be 
submitted  to  the  Institute. 

ii.  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
included  in  overhead  pools,  e.g.. 
accounting  services,  legal  serN-ices, 
building  occupancy  and  maintenance, 
etc.,  as  direct  costs. 

iii.  Organizations  with  an  approved 
indirect  cost  rate,  utilizing  total  direct 
costs  as  the  base,  usually  exclude 
contracts  under  grants  from  any 
overhead  recovery.  The  negotiation 
agreement  will  stipulate  that  contracts 


are  excluded  from  the  base  for  oveibead 
recovery. 

b.  Establishment  of  Indirect  Cost 
Rates.  In  order  to  be  reimbursed  for 
indirect  costs,  a  grantee  or  organization 
must  first  estabUsh  an  appropriate 
indirect  cost  rate.  To  do  this,  the  grantee 
must  prepare  an  indirect  cost  rate 
proposal  and  submit  it  to  the  Institute. 
The  proposal  must  be  submitted  in  a 
timely  maimer  (within  three  months 
after  the  start  of  the  grant  period)  to 
assure  recovery  of  the  full  amount  of 
allowable  indirect  costs,  and  it  must  be 
developed  in  accordance  vnth 
principles  and  procedures  appropriate 
to  the  type  of  grantee  institution 
involved. 

c.  No  Approved  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  actual 
indirect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indirect  cost  proposal  is  received.  This 
pohcy  is  effective  for  all  grant  awards. 

/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards 

For  State  and  local  governments,  the 
Institute  is  adopting  the  standards  set 
forth  in  Attachment  O  of  OMB  Q'rcular 
A-102.  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
OMB  Circular  A-1 10. 

2.  Property  Management  Standards 

The  property  management  standards 
as  prescribed  in  Attachment  N  of  OMB 
Circulars  A-102  and  A-110  shall  be 
applicable  to  all  grantees  and 
subgrantees  of  Institute  funds  except  as 
provided  in  section  X.O. 

All  grantees/subgrantees  are  required 
to  be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitable  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
unnecessary. 

/.  Audit  Requirements 

1.  Implementation 

Each  non-scholarship  grantee 
(including  a  State  or  local  court 
receiving  a  subgrant  from  the  State 
Supreme  Court)  shall  provide  for  an 
annual  fiscal  audit.  The  audit  may  be  of 
the  entire  grantee  organization  (e.g.,  a 
university)  or  of  the  specific  project 
funded  by  the  Institute.  Audits 
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conducted  in  accordance  with  the 
Single  Audit  Act  of  1984  and  0MB 
Circular  A-128,  or  0MB  Circular  A-133 
will  satisfy  the  requirement  for  an 
annual  fiscal  audit.  The  audit  shall  be 
conducted  by  an  independent  Certified 
Public  Accountant,  or  a  State  or  local 
agency  authorized  to  audit  government 
agencies. 

Grantees  who  receive  funds  from  a 
Federal  agency  and  who  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency,  should  submit  a  copy  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section.  Cognizant 
Federal  agencies  do  not  send  reports  to 
the  Institute.  Therefore,  each  grantee 
must  send  this  report  directly  to  the 
Institute. 

2.  Resolution  and -Clearance  of  Audit 
Reports 

Timely  action  on  recommendations 
by  responsible  management  o^cials  is 
an  integral  part  of  the  effectiveness  of  an 
audit.  Each  grant  recipient  shall  have 
policies  and  procedures  for  acting  on 
audit  recommendations  by  designating 
officials  responsible  for:  follow-up, 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules,  responding  to  and  acting  on 
audit  recommendations,  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

3.  Consequences  of  Non-Resolution  of 
Audit  Issues 

• 

It  is  the  general  policy  of  the  State 
Justice  Institute  not  to  make  new  grant 
awards  to  an  applicant  having  an 
imresolved  audit  report  involving 
Institute  awards.  Failure  of  the  grantee 
organization  to  resolve  audit  questions 
may  also  result  in  the  suspension  of 
payments  for  active  Institute  grants  to 
that  organization.  . 

K.  Close-Out  of  Grants 

1.  Definition 

Close-out  is  a  process  by  which  the 
Institute  determines  that  all  appUcable 
administrative  and  financial  actions  and 
all  required  work  of  the  grant  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

2.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (revised  end  date),  the  following 
docximents  must  be  submitted  to  the 
Institute  by  a  grantee  other  than  a 
recipient  of  a  scholarship  under  section 
II.B.2.b.v. 

a.  Financial  Status  Report.  The  final 
report  of  expenditures  must  have  no 
unliquidated  obligations  and  must 
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indicate  the  exact  balance  of 
unobligated  funds.  Any  imobligated/ 
imexpended  funds  will  be  deobligated 
firom  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  period. 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  n6  case  should  any  unused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final 
financial  status  report. 

b.  Final  Progress  Report.  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  closeout  period, 
including  to  whom  project  products 
have  been  disseminated;  provide  a 
summary  of  activities  during  the  entire 
project;  specify  whether  all  the 
objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met  and,  if  any  of  the 
objectives  have  not  been  met,  explain 
the  reasons  therefor;  and  discuss  what, 
if  anything,  could  have  been  done 
differently  that  might  have  enhanced 
the  impact  of  the  project  or  improved  its 
operation. 

3.  Extension  of  Close-out  Period 

Upon  the  written  request  of  the 
grantee,  the  Institute  may  extend  the 
close-out  period  to  assure  completion  of 
the  Grantee's  close-out  requirements. 
Requests  for  an  extension  must  be 
submitted  at  least  14  days  before  the 
end  of  the  close-out  period  and  must 
explain  why  the  extension  is  necessary 
and  what  steps  will  be  taken  to  assiu« 
that  all  the  grantee's  responsibilities 
will  be  met  by  the  end  of  the  extension 
period. 

XII.  Grant  Adjustments 

All  requests  for  program  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  the  project  director.  All  requests  for 
changes  fi-om  the  approved  application 
will  be  carefully  reviewed  for  both 
consistency  with  this  guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  which  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 

1.  Budget  revisions  among  direct  cost 
categories  which.  Individually  or  in  the 
aggregate,  exceed  or  are  expected  to 


exceed  five  percent  of  the  approved 
original  budget  or  the  most  recently 
approved  revised  budget.  For  the 
purposes  of  this  section,  the  Institute 
will  view  budget  revisions 
cumulatively. 

a.  For  package  grants,  reallocations 
among  budget  categories  of  an 
individual  project  within  the  package 
that  total  less  than  five  percent  of  the 
approved  budget  for  that  project  do  not 
require  a  grant  adjustment.  However, 
transfers  of  funds  between  projects 
included  in  the  package  require  prior, 
written  approval  by  the  Institute. 

b.  For  continuation  and  on-going 
support  grants,  funds  from  the  original 
award  may  be  used  during  the  renewal 
grant  period  and  funds  awarded  by  a 
continuation  or  on-going  support  grant 
may  be  used  to  cover  project-related 
expenditures  incurred  during  the 
original  award  period,  with  the  prior, 
written  approval  of  the  Institute. 

2.  A  change  in  the  scope  of  work  to 
be  performed  or  the  objectives  of  the 
project  (see  section  Xn.D.). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period, 
such  as  an  extension  of  the  grant  period 
and/or  extension  of  the  final  financial  or 
progress  report  deadUne  (see  section 
XII.E.). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  sections- 
Xn.F.  and  G.). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  X.X.). 

8.  A  change  in  the  name  of  the  grantee 
organization. 

9.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  section 
XII.H.). 

10.  A  transfer  of  the  grant  to  another 
recipient. 

11.  Preagreement  costs,  the  purchase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  XI.H.2. 

12.  A  change  in  the  nature  or  number 
of  the  products  to  be  prepared  or  the 
manner  in  which  a  product  would  be 
distributed. 

B.  Request  for  Grant  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  the  SJI  program 
managers,  in  writing,  of  events  or 
proposed  changes  which  may  require  an 
adjustment  to  the  approved  application. 
In  requesting  an  adjustment,  the  grantee 
must  set  forth  the  reasons  and  basis  for 
the  proposed  adjustment  and  any  other 


information  the  SJI  program  managers 
determine  would  help  the  Institute's 
review. 

C.  Notification  of  Approval/Disappmval 
If  the  request  is  approved,  the  grantee 

will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his/her 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial. 

D.  Changes  in  the  Scope  of  the  Grant 

A  grantee/subgrantee  may  make 
minor  changes  in  methodology, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  SJI  program  manager.  Major 
changes  in  scope,  duration,  training 
methodology,  or  other  significant  areas 
must  be  approved  in  advance  by  the 
Institute. 

E.  Date  Chaises 

A  request  to  change  or  extend  the 
grant  period  must  be  made  at  least  30 
days  in  advance  of  the  end  date  of  the 
grant.  A  revised  task  plan  should 
accompany  requests  for  a  no-cost 
extension  of  the  grant  period,  along  with 
a  revised  budget  if  shifts  among  budget 
categories  will  be  needed.  A  request  to 
change  or  extend  the  deadline  for  the 
final  financial  report  or  final  progress 
report  must  be  made  at  least  14  days  in 
advance  of  the  report  deadline  (see 
section  XI.K.3.). 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the  grantee/ 
subgrantee  at  least  30  days  before  the 
departure  of  the  project  director,  or  as 
soon  as  it  is  known  that  the  project 
director  will  be  absent.  The  grant  may 
be  terminated  if  arrangements  are  not 
approved  in  advance  by  the  Institute. 

G.  Withdrawal  of/Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be 
notified  immediately.  In  such  cases,  iJF 
the  grantee/subgrantee  wishes  to 
terminate  the  project,  the  Institute  will 
forward  procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 


direction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed 
individual  are  not  approved  in  advance 
by  the  Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  shall  not  be 
transferred  or  contracted  out  to  another 
organization  without  specific  prior 
approval  by  the  Institute.  All  such 
arrangements  should  be  formalized  in  a 
contract  or  other  written  agreement 
between  the  parties  involved.  Copies  of 
the  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  earliest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum, 
the  activities  to  be  performed,  the  time 
schedule,  the  policies  and  procedures  to 
be  followed,  the  dollar  limitation  of  the 
agreement,  and  the  cost  principles  to  be 
followed  in  determining  what  costs, 
both  direct  and  indirect,  are  to  be 
allowed.  The  contract  or  other  written 
agreement  must  not  affect  the  grantee's 
overall  responsibility  for  the  direction  of 
the  project  and  accountability  to  the 
Institute. 
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Appendix  I 

List  of  State  Contacts  Reganlmg 
Administration  of  Institute  Grants  to  State 
and  Local  Courts 

Mr.  Oliver  Cilmore,  Administrative  Director. 
Administrative  Office  of  the  Courts.  817 
South  Court  Street,  Montgomery.  Alabama 
36130,(205)834-7990 
Mr.  Arthur  H.  Snowden  11,  AdminLstrative 
Director,  Alaska  Court  System,  303  K 
Street.  Anchorage,  Alaska  99501,  (907) 
264-0547 
Mr  David  K.  Byers,  Administrative  Director. 
Supreme  Court  of  Arizona,  1501  West 
Washington  Street,  Suite  411,  Phoenix. 
Arizona  85007-3330,  (602)  542-9301 
Mr  James  D.  Gingerich,  Director, 
Administrative  Office  of  the  Courts,  625 
Marshall,  Little  Rock.  Arkansas  72201- 
1078,(501)376-6655 
Mr.  William  C  Vickrey,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  303  Second  Street.  South  Tower. 
San  Francisco.  California  94107,  (415)  396- 
9100 
Mr.  Steven  V.  Berson.  State  Court 
Administrator,  Colorado  Judicial 
rtepaitment.  1301  Pennsylvania  Street. 
Suite  300,  Denver.  Colorado  80203-2416 
(303)  861-1111,  ext  585 
Ms.  Faith  P.  Arkin,  Director,  External  Affairs. 
OfSce  of  the  Chief  Court  Administrator. 
Drawer  N,  Station  A,  Hartford,  Connecticut 
06106,  (203)  566-8210 
Mr  Lowell  Groundland,  Director, 
Administrative  Office  of  the  Courts,  Carvel 
State  Office  Building,  820  N.  French  Street, 
Wilmington,  Delaware  19801.  (302)  571- 
2480 
Mr.  Ulysses  Hammond,  Executive  Officer, 
Courts  of  the  District  of  Columbia,  500 
Indiana  Avenue  NW.,  Washington.  DC 
20001,(202)879-1700 
Mr.  Kenneth  Palmer,  State  Courts 
Adminisuator,  Florida  Sute  Courts 
System,  Supreme  Court  Building. 
Tallahassee,  Florida  32399-1900,  (904) 
922-5081 
Mr.  Robert  L.  Doss.  Jr.,  Director, 
Administrative  OtIQce  of  the  Geor^a 
Courts,  The  Judicial  Council  of  Georgia. 
244  Washington  Street  SW.,  Suite  500. 
Atlanta,  Georgia  30334-5900.  (404)  656- 
5171 
Mr.  Perry  C.  Taitano,  Administrative 
Director,  Superior  Court  of  Guam,  Judician, 
Building.  110  West  O'Brien  Drive,  Agana, " 
Guam  96920,  Oil  (671)472-8961  through 
8968 
Honorable  Daniel  G.  Heely.  Administrative 
Director  of  the  Courts.  Office  of  the 
Administrative  Director.  Post  Off.ce  Box 
2560,  Honolulu.  Hawaii  96813,  (808)  53»- 
4900 
Honorable  Charles  F.  McDevitt,  Chief  JusUce. 
Idaho  Supreme  Court,  451  West  State 
Street.  Boise,  Idaho  83720,  (208)  334-3464 
Mr.  Robert  E.  Davison.  Director, 
Administrative  Office  of  the  Courts.  840  S. 
Spring  Street,  Springfield,  Illinois  62704. 
(312)  793-3250 


51000 


Federal  Register  /  V}1.  59,  No.  193  /  Thursday,  October  6,  1994  /  Notices 


UMI 


Mr.  Bruce  A.  Kotzan,  Executive  Director. 
Supreme  Court  of  Indiana,  State  House, 
Room  323,  Indianapolis,  Indiana  46204. 
(317)  232-2542 

Mr.  William  J.  O'Brien.  State  Court 
Administrator,  Supreme  Court  of  Iowa, 
State  House,  Des  Moines,  Iowa  50319, 
(515)  281-5241 

Dr.  Howard  P.  Schwartz,  Judicial 
Administrator,  Kansas  Judicial  Center.  301 
West  10th  Street,  Topeka,  Kansas  66612. 
(923)  296-4873 

Ms.  Laura  Stanunel,  Assistant  Director, 
Administrative  Office  of  the  Courts,  100 
Mill  Creek  Park,  Frankfort,  Kentucky 
40601.(502)564-2350 

Dr.  Hugh  M.  Collins,  Judicial  Administrator. 
Supreme  Court  of  Louisiana,  301  Loyola 
Avenue,  Room  109,  New  Orleans, 
Louisiana  70112-1387,  (504)  568-5747 

Mr.  James  T.  Glessner,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts.  P.O.  Box  4820,  Downtown  Station, 
Portland,  Maine  04112,  (207)  822-0792 

Ms.  Deborah  A.  Unitus,  Assistant  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  Rowe  Boulevard  and  Taylor 
Avenue,  Annapolis.  Maryland  21401,  (301) 
974-2141 

Honorable  John  J.  Irwin,  Jr.,  Chief  Justice  for 
Administration  and  Management,  The 
Trial  Court,  Administrative  Office  of  the 
Trial  Court,  Two  Center  Plaza,  Suite  540, 
Boston,  Massachusetts  02108,  (617)  742- 
8575 

Ms.  Marilyn  K.  Hall,  State  Court 
Administrator.  Michigan  Supreme  Court, 
P.O.  Box  30048. 611  West  Ottawa  Street, 
Lansing.  Michigan  48909.  (517)  373-0136 

Ms.  Sue  K.  Dosal,  State  Court  Administrator, 
Supreme  Court  of  Minnesota,  230  State 
Capitol,  St.  Paul,  Minnesota  55155,  (617) 
296-2474 

Honorable  Leslie  Johnson^  Director,  Center 
for  Court  Education  and  Continuing 
Studies,  Box  879,  Oxford,  Mississippi 
38677,  (601)  232-5955 

Mr.  Ron  Larkin,  State  Court  Administrator. 
1105  R  Southwest  Blvd.  Jefferson  City, 
Missouri  65109,  (314)  751-3585 

Mr.  Patrick  A.  Chenovick,  State, Court 
Administrator,  Montana  Supreme  Court, 
Justice  Building,  Room  315,  215  North 
Sanders,  Helena,  Montana  59620-3001, 
(406)  444-2621 

Mr.  Joseph  C.  Steele.  State  Court 
Administrator,  Supreme  Court  of  Nebraska. 
State  Capitol  Building,  Room  1220, 
Lincoln,  Nebraska  68509,  (404)  471-2643 

Mr.  Donald  J.  Mello,  Court  Administrator.- 
Administrative  Office  of  the  Courts, 
Capitol  Complex,  Carson  City,  Nevada 
89710.  (702)  885-5076 

Mr.  James  F.  Lynch,  State  Court 
Administrator,  Supreme  Court  of  New 
Hampshire,  Frank  Rowe  Kenison  Building. 
Concord,  New  Hampshire  03301,  (603) 
271-2419 

Mr.  Robert  Lipscher,  Administrative  Director. 
Administrative  Office  of  the  Courts,  CN- 
037,  RJH  Justice  Complex,  Trenton,  New 
Jersey  08625,  (609)  984-0275 

Honorable  E.  Leo  Milones,  Chief 
Administrative  Judge,  Ofiice  of  Court 
Administration,  270  Broadway,  New  York. 
New  York  10007,  (212)  587-2004 
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1  Is.  Deborah  Kanter,  State  Court 
Administrator,  Adm'inistrative  Ofiice  of  the 
Courts,  Supreme  Court  of  New  Mexico, 
Supreme  Court  Building,  Room  25,  Sante 
Fe,  New  Mexico  87503,  (505)  827-4800 
]  Ir.  James  C.  Drennan,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  Post  Office  Box  2448,  Raleigh, 
North  Carolina  27602,  (919)  733-7106/ 
7107 
1  Ir.  Keithe  E.  Nelson,  State  Court 
Administrator,  Supreme  Court  of  North 
Dakota,  State  Capitol  Building,  Bismarck, 
North  Dakota  58505,  (701)  224-1216 
!  Ir.  Stephan  W.  Stover,  Administrative 
Director  of  the  Courts,  Supreme  Court  of 
Ohio.  State  Office  Tower,  30  East  Broad 
Street,  Columbus,  Ohio  43266-0419,  (614) 
466-2653 

Ir.  Howard  W.  Conyers,  Administrative 
Director,  Administrative  Office  of  the 
Courts,  1925  N.  Stiles,  Suite  305, 
Oklahoma  City.  Oklahoma  73105,  (405) 
521-2450 
I  Ir.  R.  William  Linden,  Jr.,  State  Court 
Administrator,  Supreme  Court  of  Oregon. 
Supreme  Court  Building,  Salem,  Oregon 
97310,  (503)  378-6046 

Ir.  Thomas  B.  Darr,  Director  for  Legislative 
Affairs,  Communications  and 
Administration,  5035  Ritter  Road, 
Mechanicsburg,  Pennsylvania  17055,  (717) 
795-2000 

>r.  Robert  C.  Harrell,  State  Court 
Administrator,  Supreme  Court  of  Rhode 
Island,  250  Benefit  Street,  Providence. 
Rhode  Island  02903,  (401)  277-3266 
1  4r.  Louis  L.  Rosen,  Director,  South  Carolina 
Court  Administration,  Post  Office  Box 
50447,  Columbia,  South  Carolina  29250, 
(803)  734-1800 

lonorable  Robert  A.  Miller,  Chief  Justice, 
Supreme  Court  of  South  Dakota,  506  East 
Capitol  Avenue,  Pierre,  South  Dakota 
57501,  (605)  773-4885 

ii.  Charles  %.  Ferrell,  Executive  Secretary, 
Supreme  Court  of  Tennessee,  Supreme 
Court  Building,  Room  422,  Nashville, 
Tennessee  37219,  (615)  741-2687 

At.  C  Raymond  Judice,  Administrative 
Director,  Office  of  Court  Administration  of 
the  Texas  Judicial  System,  Post  Office  Box 
12066,  Austin,  Texas  78711,  (512)  463- 
1625 

At.  Ronald  W.  Gibson,  State  Court 
Administrator,  Administrative  Office  of  the 
Courts,  230  South  500  East,  Salt  Lake  City, 
Utah  84102,  (801)  533-6371 

At.  Thomas  J.  Lehner,  Court  Administrator, 
Supreme  Court  of  Vermont,  111  State 
Street,  Montpelier,  Vermont  05602,  (802) 
828-3281 

As.  Viola  E.  Smith,  Clerk  of  the  Court/ 
Administrator,  Territorial  Court  of  the 
Virgin  Islands,  Post  Office  Box  70, 
Charlotte  Amalie,  St.  Thomas,  Virgin 
Islands  00801,  (809)  774-6680,  ext.  248 

At.  Robert  N.  Baldwin,  Executive  Secretary, 
Supreme  Court  of  Virginia,  Administrative 
Offices,  100  North  Ninth  Street,  3rd  Floor, 
Richmond,  Virginia  23219,  (804)  786-6455 

As.  Mary  C.  McQueen,  Administrator  for  the 
Courts,  Supreme  Court  of  Washington. 
Highways-Licensing  Building.  6th  Floor, 
12th  &  Washington,  Olympia,  Washington 
98504,  (206)  753-5760 


Mr.  Ted  J.  Philyaw,  Administrative  Director 
of  the  Courts,  Administrative  Office,  402- 
E  State  Capitol,  Charleston,  West  Virginia 
25305,  (304)  348-0145 

Mr.  J.  Denis  Moran,  Director  of  State  Courts. 
Post  Office  Box  1688,  Madison,  Wisconsin 
53701-1688,  (608)  266-6828 

Mr.  Robert  L.  Duncan,  Court  Coordinator. 
Supreme  Court  Building,  Cheyenne, 
Wyoming  82002,  (307)  777-7581 

APPENDK  n 

SJl  Libraries — Designated  Sites  and  Contacts 

STATE:  Alabama 

LOCATION:  Supreme  Court  Library 

CONTACT:  Mr.  William  C.  Younger,  State 

Law  Librarian,  Alabama  Supreme  Court 

Bldg.,  445  Dexter  Avenue,  Montgomery, 

Alabama  36130,  (^05)  242-4347 
STATE:  Alaska 

LOCATION:  Anchorage  Law  Library 
CONTACT:  Ms.  Cynthia  S.  Petumenbs,  State 

Law  Librarian,  Alaska  Court  Libraries,  303 

K  Street,  Anchorage,  Alaska  99501,  (907) 

264-0583 
STATE:  Arizona 
LOCATION:  State  Law  Library 
CONTACT:  Ms.  Sharon  Womack.  Director, 

Department  of  Library  &  Archives,  State 

Capitol,  1700  West  Washington,  Phoenix, 

Arizona  85007,  (602)  542-4035 
STATE:  Arkansas 
LOCATION:  Administrative  Office  of  the 

Courts 
CONTACT:  Mr.  James  D.  Gingerich,  Director. 

Supreme  Court  of  Arkansas, 

Administrative  Office  of  the  Courts,  Justice 

Building,  625  Marshall,  Little  Rock, 

Arkansas  72201-1078,  (501)  376-6655 
STATE:  California. 
LOCATION:  Administrative  Office  of  the 

Courts, 
CONTACT:  William  C.  Vickery,  State  Court 

Administrator,  Administrative  Office  of  the 

Courts,  303  Second  Street,  South  Tower. 

San  Francisco,  California  94107,  (415)  396- 

9100 
STATE:  Colorado, 

LOCATION:  Supreme  Court  Library, 
CONTACT:  Ms.  Frances  Campbell,  Supreme 

Court  Law  Librarian,  Colorado  State 

Judicial  Building,  52  East  14th  Avenue, 

Denver,  Colorado  80203,  (303)  837-3720 
STATE:  Connecticut, 
LOCATION:  State  Library, 
CONTACT:  Mr.  Richard  Akeroyd,  State 

Librarian,  231  Capital  Avenue,  Hartford. 

Connecticut  06106,  (203)  566-4301 
STATE:  Delaware, 
LOCATION:  Administrative  Office  of  the 

Courts, 
CONTACT:  Mr.  Michael  E.  McUughlin, 

Deputy  Director,  Administrative  Office  of 

the  Courts,  Carvel  State  Office  Building, 

820  North  French  Street,  11th  Floor,  P.O. 

Box  8911,  Wilmington,  Delaware  19801, 

(302J  571-2480 
STATE:  District  of  Columbia, 
LOCATION:  Executive  Office,  District  of 

Columbia  Courts, 
CONTACT:  Mr.  Ulysses  Hammond, 

Executive  Officer,  Courts  of  the  District  of 

Columbia,  500  Indiana  Avenue,  NW,. 

Washington,  DC  20001,  (202)  879-1700 
STATE:  Florida, 
LOCATION:  Administrative  Office  of  the 

Courts, 


CONTACT:  Mr.  Kenneth  Palmer,  State  Court 
Administrator,  Florida  State  Courts 
System,  Supreme  Court  Building, 
Tallahassee,  Florida  32399-1900,  (904) 
488-8621 
STATE:  Georgia, 
LOCATION:  Administrative  Office  of  the 

Courts, 
CONTACT:  Mr.  Robert  L.  Doss,  Jr.,  Director, 
Administrative  Office  of  the  Courts,  The 
Judicial  Coimcil  of  Georgia,  244 
Washington  Street,  SW.,  Suite  550,  Atlanta, 
Georgia  30334,  (404)  656-5171 
STATE:  Hawaii, 

LOCATION:  Supreme  Court  Library, 
CONTACT:  Ms.  Ann  Koto,  Acting  Law 
Librarian,  Supreme  Court  Law  Library, 
P.O.  Box  2560,  Honolulu,  Hawaii  96804, 
(808)  548-4605 
STATE:  Idaho. 
LOCATION:  AOC  Judicial  Education  Library 

/  State. 
Law  Library  in  Boise,  CONTACT;  Ms.  Laura 
Pershing,  State  Law  Librarian,  Idaho  State 
Law  Library,  Supreme  Court  Building.  451 
West  State  Street,  Boise,  Idaho  83720.  (208) 
334-3316 
STATE:  Illinois, 

LOCATION:  Supreme  Court  Library, 
CONTACT:  Ms.  Brenda  I.  Larison.  Supreme 
Court  Library,  Supreme  Court  Building, 
Springfield,  IL  62701-1791,  (217)  782- 
2424 
STATE:  Indiana, 

LOCATION:  Supreme  Court  Library. 
CONTACT:  Ms.  Constance  Matts.  Supreme 
Court  Librarian,  Supreme  Court  Library, 
State  House,  Indianapolis,  Indiana  46204. 
(317)  232-2557 
STATE:  Iowa, 
LOCATION:  Administrative  Office  of  the 

Court, 
CONTACT:  Mr.  Jerry  K.  Beatty,  Executive 
Director,  Judicial  Education  &  Planning, 
Administrative  Office  of  the  Courts,  State 
Capital  Building.  Des  Moines,  Iowa  50319, 
(515)  281-8279 
STATE:  Kansas, 

LOCATION:  Supreme  Court  Library, 
CONTACT:  Mr.  Fred  Knecht,  Law  Librarian, 
Kansas  Supreme  Court  Library.  301  West 
10th  Street.  Topeka,  Kansas  66614.  (913) 
296-3257 
STATE:  Kentucky, 
LOCATION:  State  Law  Library, 
CONTACT:  Ms.  Sallie  Howard,  State  Law 
Librarian,  State  Law  Library,  State  Capital, 
Room  200-A,  Frankfort,  Kentucky  40601. 
(502)  564^848 
STATE:  Louisiana, 
LOCATION:  State  Law  Library, 
CONTACT:  Ms.  Carol  Billings,  Director, 
Louisiana  Law  Library,  301  Loyola 
Avenue,  New  Orleans.  Louisiana  70112. 
(504)  568-5705 
STATE:  Maine, 
LOCATION:  State  Law  and  Legislative 

Reference  Library, 
CONTACT:  Ms.  Lynn  E.  Randall.  State  Law 
Librarian.  State  House  Station  43,  Augusta. 
Maine  04333.  (207)  289-1600 
STATE:  Maryland. 
LOCATION:  State  Law  Library, 
CONTACT:  Mr.  Michael  S.  Miller.  Director. 
Maryland  State  Law  Library,  Court  of 
Appeal  Building,  361  Rowe  Blvd., 
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Annapolis,  Maryland  21401,  (301)  974- 
3395 
STATE:  Massachusetts, 
LOCATION:  Middlesex  Uw  Library, 
CONTACT:  Ms.  Sandra  Lindheimer. 
Librarian,  Middlesex  Law  Library,  Superior 
Court  House,  40  Thomdike  Su^et, 
Cambridge,  Massachusetts  02141.  (617) 
494-4148 
STATE:  Michigan, 

LOCATION:  Michigan  Judicial  Institute 
CONTACT:  Mr.  Dennis  W.  Catlin,  Executive 
Director,  Michigan  Judicial  Institute,  222 
Washington  Square  North,  P.O.  Box  30205, 
Lansing,  Michigan  48909.  (517)  334-7804 
STATE:  Minnesota 
LOCATION:  State  Law  Library  (Minnesota 

Judicial  Center) 
CONTACT:  Mr.  Marvin  R.  Anderson.  State 
Law  Librarian,  Supreme  Court  of 
Minnesota,  25  Constitution  Avenue,  St 
Paul,  Minnesota  55155,  (612)  297-2084 
STATE:  Mississippi 

LOCATION:  Mississippi  Judicial  Ckillege 
CONTACT:  Mr.  Rick  D.  Patt,  Staff  Attorney. 

University  of  Mississippi, 
P.O.  Box  8850,  University,  Mississippi 

38677,  (601)  232-5955 
STATE:  Montana 
LOCATION:  State  Law  Library 
CONTACT:  Ms.  Judith  Meadows,  State  Law 
Librarian,  State  Law  Library  of  Montana. 
Justice  Building,  215  North  Sanders, 
Helena.  Montana  59620,  (406)  444-3660 
STATE:  National 
LOCATION:  JERITT  Project/  Michigan  State 

University 
CONTACT:  Dr.  John  K.  Hudzik,  Project 
Director,  Judicial  Education,  Reference. 
Information  and.  Technical  Transfer 
Project  (JERITT),  Michigan  State 
University,  60  Baker  Hall,  East  Lansing. 
Michigan  48824 
STATE:  Nebraska 
LOCATION:  Administrative  Office  of  the 

Courts 
CONTACT:  Mr.  Joseph  C.  Steele.  Stale  Court 
Administrator.  Supreme  Court  of  Nebraska. 
Administrative  Office  of  the  Courts,  P  O. 
Box  98910,  Lincoln,  Nebraska  68509-8910. 
(402)  471-3730 
STATE:  Nevada 

LOCATION:  National  Judicial  College 
CONTACT:  Dean  V.  Robert  Payant.  National 
Judicial  College,  Judicial  College  Building, 
University  of  Nevada,  Reno,  .\evada  89550, 
(702) 784-6747 
STATE:  New  Jersey 
LOCATION:  New  Jersey  State  Library 
CONTACT:  Mr.  Robert  L.  Bland.  Law 
Coordinator,  State  of  New  Jersey, 
Department  of  Education,  State  Library. 
185  West  State  Street,  CN520,  Trenton, 
New  Jersey  08625,  (609)  292-6230 
STATE:  New  Mexico 
LOCATION:  Supreme  Court  Library 
CONTACT:  Mr.  Thaddeus  Bejnar,  Librarian, 
Supreme  Court  Library,  Post  Office  Drawer 
L,  Santa  Fe,  New  Mexico  87504.  (505)  827- 
4850 
STATE:  New  York 
LOCATION:  Supreme  Court  Library 
CONTACT:  Ms.  Susan  M.  Wood,  Esq., 
Principal  Law  Librarian,  New  York  State 
Supreme,  Court  Law  Library,  Onondaga 
County  Court  House,  Syracuse.  New  York 
13202,(315)435-2063 


STATE:  North  Carolina 
LOCATION:  Supreme  Court  Library 
CONTACT:  Ms.  Louise  Stafford,  Librarian, 
North  Carolina  Supreme,  Court  Library, 
P.O.  Box  28006.  (by  courier)  500  Justice 
Building,  2  East  Morgan  Street,  Raleigh, 
North  Carolina  27601,  (919)  733-3425 
STATE:  North  Dakota 
LOCATION:  Supreme  Court  Library 
CONTACT:  Ms.  Marcella  Kramer,  Assistant 
Law  Librarian,  Supreme  Court  Law 
Library,  600  East  Boulevard  Avenue.  2nd 
Floor.  Judicial  Wing,  Bismarck.  North 
Dakota  58505-0530.  (701)  224-2229 
STATE;  Northern  Mariana  Is). 
LOCATION;  Supreme  Court  of  the  Northern 

Mariana  Islands 
CONTACT:  Honorable  Jose  S.  Dela  Cruz. 
Chief  Justice.  Supreme  Court  of  the. 
Northern  Mariana  Islands,  P.O.  Box  2165, 
Saipan.  MP  96950,  (670)  234-5275 
STATE:  Ohio 

LOCATION:  Supreme  Court  Library 
CO.STACT;  Mr.  Paul  S.  Fu.  Uw  Librarian. 
Supreme  Court  Law  Library,  Supreme 
Court  of  Ohio,  30  East  Broad  Street. 
Columbus.  Ohio  43266-0419,  (614)  466- 
2044 
STATE:  Oklahoma 
LOCATION:  Administrative  Office  of  the 

Courts 
CONTACT;  Mr.  Howard  W.  Conyers, 
Director.  Administrative  Office  of  the 
Courts.  1915  North  Stiles,  Suite  305. 
Oklahoma  City,  Oklahoma  73105.  (405) 
521-2450 
STATE:  Oregon 
LOCATIO.\;  Administrative  Office  of  the 

Courts 
CONTACT:  .Mr.  R.  William  Linden,  Jr..  State 
Court  Administrator,  Supreme  Court  of 
Oregon.  Supreme  Court  Building.  Salem, 
Oregon  97310,  (503)  378-6046 
STATE;  Pennsylvania 
LOCATION;  State  Library  of  Pennsylvania 
CONTACT  Ms.  Betty  Lutz,  Head, 
Acquisitions  Section,  State  Library  of 
Pennsylvania,  Technical  Services,  G46 
Forum  Building,  Harrisburg,  Pennsylvania 
17105.(717)  787-4440 
STATE;  Puerto  Rico 

LOCATION;  Office  of  Court  Administration 
CONTACT:  Mr.  Alfreado  Rjvera-Mendoza, 
Esq..  Director,  Area  of  Planning  and 
Management.  Office  of  Court, 
Administration.  P.O.  hof  917,  Halo  Rev. 
Puerto  Rico  00919 
STATE;  Rhode  Island 
LOCATION:  State  Uw  Library 
CONTACT.  Mr.  Kendall  F.  Svengalis.  Law 
Librarian.  Licht  Judicial  Complex,  250 
Benefit  Street,  Providence.  Rhode  Island 
02903.  (401)  277-3275 
STATE;  South  Carolina 
LOCATION;  Coleman  Karesh  Uw  Librarv 
(University  of  South  Carolina  School  of 
Uw) 
CO\T.^CT;  Mr.  Bruce  S.  Johnson.  Uw 
Librarian,  Associate,  Professor  of  Uw 
Coleman  Karesh  Uw  Library  U.  S.  C.  Uw 
Center,  University  of  South.  Carolina, 
Columbia,  South  Carolina  29208.  (803) 
777-5944 
STATE:  Tennessee 

LOCATION;  Tennessee  State  Uw  Librar>' 

CONTACT;  Ms.  Donna  C  Wair,  Librarian, 

Tennessee  State  Uw  Library,  Supreme 
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Court  Building,  401  Seventh  Avenue  N, 
Nashville.  Tennessee  37243-0609.  (615) 
741-2016 

STATE:  Texas 

LOCATION:  State  Law  Library 

CONTACT:  Ms.  Kay  Schleuter,  Director, 
State  Law  Library.  P.O.  Box  12367.  Austin. 
Texas  78711,  (512)  463-1722 

STATE:  U.S.  Virgin  Islands 

LOCATION:  Library  of  the  Territorial  Court 
of  the  Virgin  Islands  (St.  Thomas) 

CONTACT:  Librarian,  The  Library,  Territorial 
Court  of  the  Virgin  Islands,  Post  Office  Box 
70,  Charlotte  Amalie,  St.  Thomas,  U.S. 
Virgin  Islands  00804 

STATE:  Utah 

LOCATION:  UUh  State  Judicial 
Administration  Library 

CONTACT:  Ms.  Jennifer  Bullock,  Librarian, 
Utah  State  Judicial  Administration  Library, 
230  South  500  East,  Suite  300,  Salt  Lake 
City.  Utah  84102,  (601)  533-6371 

STATE:  Vermont 

LOCATION:  Supreme  Court  of  Vermont 

CONTACT:  Mr.  Thomas  J.  Lehner,  Court 
Administrator,  Supreme  Court  of  Vermont, 
111  State  Street,  c/o  Pavilion  Office, 
Building,  Montpelier,  Vermont  05602  (802) 
826-3278 

STATE:  Virginia 

LOCATION:  Administrative  Office  of  the 
Courts 

CONTACT:  Mr.  Robert  N.  Baldwin.  Executive 
Seoetaiy,  Supreme  Court  of  Virginia, 
Administrative  Offices,  100  North  Ninth 
Street,  Third  Floor,  Richmond,  Virginia 
23219.  (804)  786-6455 

STATE:  Washington 

LOCATION:  Washington  State  Law  Library 

CONTACT:  Ms.  Deborah  Norwood,  State  l.aw 
Librarian,  Washington  State  Law  Library. 
Temple  of  Justice,  Mail  Stop  AV-02, 
Olympia,  Washington  98504^502,  (206) 
357-2146 

STATE:  West  Virginia 

LOCATION:  Administrative  Office  of  the 
Courts 

CONTACT:  Mr.  Richard  H.  Rosswurm, 
Deputy  Administrative  Director,  for 
Judicial  Education,  West  Virginia  Supreme 
Court  of  Appeals.  State  Capitol,  Capitol  E- 
400.  Charieston,  West  Virginia  25305,  (304) 
348-0145 

STATE:  Wisconsin 

LOCATION:  State  Law  Library 

CONTACT:  Ms.  Marcia  Koslov,  State  Law 
Librarian,  State  Law  Library,  310E  State 
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Capitol,  P.a  Box  7881,  Madison. 

Wisconsin  53707  (608)  266-1424 
STATE:  Wyoming 

LOCATION:  Wyoming  Sute  Law  Library 
CONTACT:  Ms.  iCathy  Carlson.  Law 

Librarian,  Wyoming  State  Law  Library, 

Supreme  Court  Building,  Cheyenne, 

Wyoming  82002.  (307)  777-7509 
CONTACT:  Clara  Wells,  Assistant  for 

Information  and  Library  Services, 

American  Judicature  Society,  25  East 

Washington  Street,  Suite  1600,  Chicago, 

Illinois  60602.  (312)  558-6900 
CONTACT:  Peggy  Rogers.  Acquisitions/ 

Serials  Librarian,  Naticmal  Center  for  State 

Courts,  300  Newport  Avenue, 

Williamsburg,  Virginia  23187-8798,  (804) 

253-2000 

Appendix  III 

State  Justice  Institule  Sdiolarship 
Applicaftiaa 

(This  applicationjloes  not  serve  as  a 
registration  for  the  course.  Please  contact  the 
education  provider.) 
Applicant  Information: 

1.  Applicant  Name:    

[Last)    (First)    (M) 

2.  Position:    

Name  of  Court:    

4.  Address:    : 

Street/P.O.  Box 

City    

State 


Personnei  ~_ 

Fringe  Benefits 

CoosuitantfContractual 
Travel  . 
Equipment 
Supplies  „ 
Telephone  . 

Postage  .„ 

Printir^^hotocopying 

Audit 

Other 

Indirect  Com  (%) 


2.  Is  there  any  education  or  training 
currently  availaMe  through  your  State  on  this 
topic? 

3.  How  will  you  apply  what  you  have 
learned?  Please  include  any  plans  you  may 
have  to  develop/teach  a  course  on  this  topic 
in  your  jurisdiction/State,  provide  in-service 
training,  or  otherwise  disseminate  what  you 
have  learned  to  colleagues. 

4.  Are  State  or  local  hinds  available  to 
support  your  attendance  at  the  proposed 
course?  If  so,  what  amount(s)  will  be 
provided? 

5.  How  long  have  you  served  as  a  judge  or 
court  manager? 

6.  How  long  do  you  anticipate  serving  as 
a  judge  or  court  manager,  assuming 
reelection  or  reappointment? 

7.  How  long  has  it  been  since  you  attended 
a  non-mandatory  continuing  professional 
education  program? 

Statement  of  Applicant's  Commitment 

If  a  scholarship  is  awarded,  I  will  submit 
an  evaluation  of  the  educational  program  to 
the  State  Justice  Institute  and  to  the  Chief 
Justice  of  my  State. 


ZipCode   -; 

5.  Telephone  No.     

5.  Congressional  District: 

Program  Information: 

7.  Course  Name:  

B.  Course  Dates:  

9.  Course  Provider:     

10.  Locatioo  0£fiBf»d: 

Estimated  Expenses: 

(Please  note,  scholarships  are  limited  to 
tuition  and  transportation  expenses  to  and 
b'om  the  site  of  the  coiuse  up  to  a  maximum 
if  $1,500.) 
Tuition:  S 


Signature  

Date 

Please  return  this  form  and  Form  S-2  to: 
State  Justice  Institute,  1650  King  Street,  Suite 
600,  Alexandria  Viiginia  22314. 

State  Justice  Institute — Scholarship 
Application 

Concurrence 
L 


,  Name  of  Chief  Justice  (or  Chief 
Justice's  Designee)  have  reviewed  the 
application  for  a  scholarship  to  attend  the 

program  entitled ,  prepared  by 

,  (Name  of  Applicant)  and  concur  in 


Transportation:  S    — ^-^^— — — ^.^— 
airfare,  trainCare  or  if  you  plan  to  drive,  the 

approximate  distance  and  mileage  rate) 

Amount  Requested:  $    

Additional  Information: 

Please  attach  a  current  resume  (m* 
professional  summary,  and  answer  the 
following  questions.  (You  may  attach 
additional  pages  if  necessary.) 

1.  How  will  your  taking  this  course  benefit 
fou,  your  court,  and  the  State's  courts         * 
generally? 


its  submission  to  the  State  Justice  Institute. 
The  applicant's  participation  in  the  program 
would  benefit  the  State;  the  applicant's 
absence  to  attend  the  program  would  not 
present  an  undue  hardship  to  the  court;  and 
receipt  of  a  scholarship  would  not  diminish 
the  amount  of  funds  made  available  by  the 
State  for  judicial  education. 

Signature 

Name 


Title 


Date 


IV— State  Justice  Institute  Project  Budget 


C  itegory 


SJI  Funds 

Cash 
Mateh 

In-Kind 
Match 

S 

S 

$ 

$ 

S 

$ 

$ 

$ 

s 

$ 

$ 

$ 

s 

s 

$ 

$        .   i 
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APPENDIX  IV— State  Justice  Institute  Project  Budget— Continued 


Category 


TOTAL  

Project  Total 


SJI  Funds 


Cash 
Match 


In-Kind 
Match 


Financial  assistance  has  been  or  will  be 
sought  for  this  project  from  the  fallowing 
other  sources: 


Appendix  V— State  Justice  Institute 
Certificate  of  State  Approval 

The (Name  of  State  Supreme 

Court  or  Designated  Agency  or  Council)  has 

reviewed  the  application  entitled 

prepared  by (Name  of  Applicant) 

approves  its  submission  to  the  State  Justice 
Institute,  and 

I     1    agrees  to  receive  and  administer  and  be 
accountable  for  all  funds  awarded  by  the 
Institute  pursuant  to  the  application. 

I     1    designates .  (Name  of  Trial  or 

Appellate  Court  or  Agency)  as  the  entity  to 
receive,  administer,  and  be  accountable  for 
all  funds  awarded  by  the  Institute  pursuant 
to  the  application. 


Signature 


Name 


Title 


Date 

Instructions — Form  B 

The  State  Justice  Institute  Act  requires  that: 

Each  application  for  funding  by  a  State  or 
local  court  shall  be  approved,  consistent  with 
State  law,  by  the  State's  Supreme  Court,  or 
its  designated  agency  or  council,  which  shall 
receive,  administer,  and  be  accountable  for 
all  funds  awarded  by  the  Institute  to  such 
courts.  42  U.S.C.  10705(b)(4). 

FORM  B  should  be  signed  by  the  Chief 
Judge  or  Chief  Justice  of  the  State  Supreme 
Court,  or  by  the  director  of  the  designated 
agency  or  chair  of  the  designated  council.  If 
the  designated  agency  or  council  differs  from 
the  designee  listed  in  Appendix  I  to  the  State 
Justice  Institute  Grant  Guideline,  evidence  of 
the  new  or  additional  designation  should  be 
attached. 

The  term  "State  Supreme  Court"  refers  to 
the  court  of  last  resort  of  a  State.  "Designated 
agency  or  council"  refers  to  the  office  or 
judicial  body  which  is  authorized  under 
State  law  or  by  delegation  from  the  State 
Supreme  Court  to  approve  applications  for 
funds  and  to  receive,  administer  and  be 
accountable  for  those  funds. 

Appendix  VI 

Illustrative  List  of  Model  Curricula 

The  following  list  includes  examples  of 
curricula  that  have  been  developed  with 
support  from  SJI,  and  that  might  be— or  in 
some  cases  have  been — successfully  adapted 
for  State-based  education  programs  for  judges 
and  other  court  personnel.  A  list  of  all  SJl- 
supported  education  projects  is  available 
from  the  Institute.  Please  also  check  with  the 


JERITT  project  (517/353-8603)  and  with  your 
State  SJI-designated  library  (see  Appendix  II) 
for  information  on  other  curricula  that  may 
be  appropriate  for  your  State's  needs. 
"Manual  for  Judicial  Writing  Workshop  for 
Trial  Judges"  (University  of  Georgia/ 
Colorado  Judicial  Department:  SJJ-87-018/ 
019) 

"Judicial  Education  Curriculum:  Teaching 
Guides  on  Court  Security,  and  Jury 
Management  and  hnpanelment"  (Institute 
for  Court  Management/National  Center  for 
State  Courts:  SJI-88-053) 
"Caseflow  Management  Principles  and 
Practices"  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-87-056) 
"Adjudication  of  Farm  Credit  Issues  "  (Rural 

Justice  Center:  SJI-87-059) 
"A  National  Program  for  Reporting  on  the 
Courts  and  the  Law"  (American  Judicature 
Society:  SJI-88-014) 
"Model  Judicial  Mediation  Training 
Program"  (American  Arbitration 
Association:  SJI-88-078) 
"Domestic  Violence:  A  Curriculum  for  Rural 
Courts"  from  "A  Project  to  Improve  Access 
to  Rural  Courts  for  Victims  of  Domestic 
Violence"  (Rural  Justice  Center:  511-88- 
081) 
"Career  Writing  Program  for  Appellate 
Judges"  (American  Academy  of  Judicial 
Education:  SJI-88-086-P92-1) 
"Judges  Media  Relations  Seminar"  from  "A 
Statewide  Program  for  Improving  .Media 
and  Judicial  Relations"  (Minnesota 
Supreme  Court:  SJI-8&-024) 
"Minding  the  Courts  into  the  Twentieth 
Century"  (Michigan  Judicial  Institute:  SJl- 
89-029) 
"Innovative  Juvenile  and  Famiiv  Court 
Training"  (Youth  Law  Centtr!  SJI-87-060. 
SJI-89-039) 
"Troubled  Families,  Troubled  Judges" 

(Brandeis  University:  SJI-89-071) 
"Judicial  Settlement  Manual"  from  "Judicial 
Settlement:  Development  of  a  New  Course 
Module,  Film,  and  Instructional  Manual" 
(National  Judicial  College:  S;i-89-089) 
"Judicial  Training  Materials  on  Spousal 
Support";  "Family  Violence:  Effective 
Judicial  Intervention";  "Judicial  Training 
Materials  on  Child  Custody  and  Visitation" 
from  "Enhancing  Gender  Fairness  m  the 
State  Courts"  (Women  Judges'  Fund  for 
Justice:  SJl-89-062) 
"Introduction  to  the  Jurisprudence  of 
Victims'  Rights"  ftt)m  "Victim  Rights  and 
the  Judiciary:  A  Training  and 
Implementation  Project"  (National 
Oi^ganization  for  Victim  Assistance:  SJI- 
89-083) 
"Fundamental  Skills  Training  Curriculum  for 
Juvenile  Probation  Officers"  (National 
Council  of  Juvenile  and  Family  Court 
Judges:  (SJI-90-017) 


"Pre-Bench  Training  for  New  Judges'" 

(American  Judicature  Society:  SJI-9rMJ:j8) 
"A  Manual  for  Workshops  on  Processing 
Felony  Dispositions  in  Limited  Jurisdiction 
Courts'  (National  Center  for  Stale  Courts 
SJI-90-052) 
"The  Crucial  Nature  of  Attitudes  and  Values 
in  Judicial  Education"  (National  Councjl  of 
Juvenile  and  Family  Court  Judees:  SIl-90- 
058) 
"Policy  Alternatives  and  Current  Court 
Practices  in  the  Special  Problem  Areas  of 
Jurisdiction  0\'er  the  Family"  fr^m 
•Juvenile  and  Family  Court  Key  Issues 
Curriculum  Enhancement  Project" 
(National  Council  of  Juvenile  and  Family 
Court  Judges:  SJI-90-066) 
"Gender  Fairness  Faculty  Development 
Workshops"  (National  Judicial  Colleee- 
SJI-90-077)  "^ 

"A  Unified  Orientation  and  Mentoring 
Program  for  New  Judges  of  All  Arizona 
Trial  Courts"  (Arizona  Supreme  Cou.-i:  SII- 
90-078) 
""National  Guardianship  Monitoring 
Program"  from  "AARP  Volunteers:  A 
Resource  for  State  Guardianship  Services  " 
(Association  for  the  Advancement  of 
Retired  Persons:  SJI-91-013) 
"Medicine,  Ethics,  and  the  Law: 
Preconception  to  Birth"  (Women  Judges 
Fund  for  Justice:  SII-89-062,  SJl-91-019) 
"The  Leadership  Institute  in  Judicial 
Education"  and  "The  Advanced 
Leadership  Institute  in  Judicial  Education  ' 
(Appalachian  State  University:  SJI-91-021) ' 
"Managing  Trials  Effectively:  A  Program  for 
Stale  Trial  Judges  "  (National  Center  for 
State  Courts/National  Judicial  College;  S)I- 
87-066/067,  SJI-89-054/055.  SJI-91-025/ 
026) 

"Faculty  Development  Instructional 
Program"  from  "Curriculum  Review  ' 
(National  Judicial  College:  SJl-«l-039) 

"Legal  Institute  for  Special  and  Limited 
Jurisdiction  Judges"  (National  Judicial 
College:  SII-89-043,  SJI-91-040) 

"Managerial  Budgeting  in  the  Courts": 
"Performance  Appraisal  in  the  Courts': 
"Managing  Change  in  the  Courts";  all  three 
from  "Broadening  Educational 
Opportunities  for  Judges  and  Other  Key 
Court  Personnel"  (Institute  for  Court 
Management/National  Center  for  State 
Courts:  SJI-91-043) 

"An  Approach  to  Long-Range  Strategic 
Planning  in  the  Courts"  (Center  for 
Effective  Public  Policy  Studies:  SII-91- 
045) 

"Implementing  the  Court-Related  Needs  of 
Older  People  and  Persons  with  Disabilities: 
An  Instructional  Guide"  (National  Judicial 
College:  SIl-91-054) 

"National  Judicial  Response  to  Domestic 
Violence:  Civil  and  Criminal  Curricula" 
(Family  Violence  Prevention  Fund:  SJl-sr- 
061.  SJI-89-070,  SJI-91-055) 


"Access  to  Justice:  The  Impartial  Jury  and  the 
Justice  System"  and  "When  Justice  is  Up 
to  You"  from  "Pie-Juror  Education  Project" 
(Consortium  of  Universities  of  the 
Washington  Metropolitan  Area:  Sp-91- 
071) 

"Judicial  Review  of  Administrative  Agency 
Decisions"  (National  Judicial  College:  SJl- 
91-080) 

'Strengthening  Rural  Courts  of  Limited 
Jurisdiction"  and  "Team  Training  for 
Judges  and  Clerks"  from  "Rural  Limited 
Jurisdiction  Court  Curriculum  Project 
(Rural  Justice  Center  SJI-90-014.  SJI-91- 
082) 

"Medical/Legal  Issues  in  Juvenile  and  Family 
Courts"  (National  Council  for  Juvenile  and 
Family  Court  Judges:  SJI-91-091) 


UMI 


"Good  Times,  Bad  Times:  Drugs,  Youth,  and 
the  Judiciary"  (Professional  Development 
and  Training  Center,  Inc.:  SII-91-095) 

"Judicial  Response  to  Stranger  and 
Nonstranger  Rape  and  Sexual  Assault" 
(National  Judicial  Education  Program  to 
Promote  Equality  for  Women  and  Men: 
SJI-92-003) 

"Interbranch  Relations  Workshop"  (Ohio 
Judicial  Conference:  SJI-92-079) 

"Legal  Institute  for  Non-Law  Trained  Judges" 
(Aiizona  Supreme  Court:  SJI-92-146) 

"New  Employee  Orientation  Facilitators 
Guide"  from  "The  Minnesota 
Comprehensive  Curriculum  Design  and 
Training  Program  for  Court  Personnel" 
(MinnesoU  Supreme  Court:  SJI-92-155) 

"Magistrates  Correspondence  Course" 
(Alaska  Court  System:  SJI-92-156) 


"Southwestern  Judges'  Conference  on 
Environmental  Law"  (University  of  New 
Mexico:  SJI-92-162) 

"Cultural  Diversity  Awareness  in  Nebraska 
Courts"  from  "Native  American 
Alternatives  to  Incarceration  Project" 
(Nebraska  Urban  Indian  Health  Coalition: 
SJI-93-028) 

"A  Videotape  Training  Program  in  Ethics  and 
Professional  Conduct  for  Nonjudicial  Court 
Personnel"  (American  Judicature  Society; 
SJI-93-068) 

"Integrating  Trial  Management  and  Caseflow 
Management"  (Justice  Management 
Institute:  SJI-93-214) 
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FEDERAL  ELECTION  COMMISSION 

[Notlcs  1994-iq 

11  CFR  Parts  9003, 9004,  9006,  9007, 
9033.  9034. 9037.  and  9038 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Election 
Commission  is  seeking  comments  on 
proposed  revisions  to  its  regulations' 
governing  publicly  financed 
Presidential  primary  and  general 
election  candidates.  These  regulations 
implement  the  provisions  of  the 
Presidential  Election  Campaign  Fund 
Act  and  the  Presidential  Primary 
Matching  Payment  Account  Act,  which 
establish  eligibility  requirements  for 
Presidential  candidates  seeking  public 
financing  and  indicate  how  funds 
received  under  the  public  financing 
system  may  be  spent.  They  also  require 
the  Commission  to  audit  publicly 
financed  campaigns  and  seek  repayment 
where  appropriate.  The  proposed  rules 
reflect  the  Commission's  experience  in 
administering  this  program  during  the 
1992  election  cycle  and  also  seek  to 
anticipate  some  questions  that  may  arise 
during  the  1996  Presidential  election 
cycle.  The  Commission  is  requesting 
comments  on  the  draft  rules  set  out  in 
this  Notice,  and  is  also  seeking 
comments  on  several  issues  for  which 
no  specific  regulatory  language  is 
proposed  at  this  time.  No  final  decisions 
have  been  made  by  the  Commission  on 
any  of  the  proposed  revisions  in  this 
Notice.  Further  information  is  provided 
in  the  supplementary  information 
which  follows. 

DATES:  Comments  must  be  received  on 
or  before  December  5, 1994. 
ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel,  999 
E  Street,  NW.,  Washington,  DC  20463. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel.  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  219-3690 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  considering  revising 
parts  of  its  regulations  governing  public 
financing  of  Presidential  campaigns,  11 
CFR  Parts  9001  et  seq.  and  9031  et  seq., 
in  order  to  more  effectively  administer 
the  public  financing  program  during  the 
1996  election  cycle.  The  Commission  is 
publishing  this  Notice  of  Proposed 
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Ru  emaking  to  invite  comments  on  the 
pre  posed  revisions. 

Tne  areas  in  which  the  Commission  is 
cor  sidcring  possible  revisions  are 
des  cribed  in  this  portion  of  the  Notice 
in  1  larrative  form.  Those  revisions  that 
wo  lid  affect  both  primary  and  general 
elei  ition  campaigns  are  described  in  the 
firs  section  of  the  narrative.  The 
rev  sions  that  would  affect  only  primary 
or  j  eneral  elections,  respectively,  are  set 
out  in  the  next  two  sections.  The  fourth 
sec  ion  summarizes  other  miscellaneous 
anc  technical  amendments  the 
Coi  imissicn  is  proposing  for  the  public 
fin)  ncing  rules. 

1  he  Commission  has  prepared 
prn  josed  regulatory  language  for  many 
of  t  lese  revisions,  and  included  this 
Ian  'uage  in  the  last  section  of  the 
Nol  ice.  However,  the  Commission  is 
als!  interested  in  receiving  comments 
on  )ther  possible  changes  for  which  no 
regi  ilatory  language  has  been  prepared. 
Th(  narrative  describes  these 
api  roaches  and  highlights  the  issues  to 
wh  ch  commenters  are  encouraged  to 
din  ct  their  attention.  Please  note  that 
the  narrative  discussion  is  arranged  by 
top  c,  whereas  the  draft  rules  are  set  out 
in  I  umerical  order.  Readers  should  use 
the  citations  contained  in  the  narrative 
to  1  )cate  the  corresponding  proposed 
Ian  ;uage  in  the  draft  rules. 

Prii  nary  and  General  Election 
Rej  ulations 

A.  I  lualified  Campaign  Expenses 

1.  P  egligent  Handling  of  PubHc  Funds 

/  ccounting  procedures  employed  by 
the  Commission  make  allowance  for 
real  onable  loss  and  normal  spoilage  of 
equ  ipment  leased  or  purchased  by  a 
car  paign.  However,  the  Commission 
has  at  times  encoimtered  incidents 
inv  (Iving  the  mismanagempnt  or 
neaigent  handling  of  public  funds  that 
do  lot  fall  into  either  of  these 
cati  gories.  The  proposed  rules  therefore 
see  :  to  clarify  how  such  negligence  and 
mii  management  is  handled  in  the  audit 
pro  :ess. 

1  le  Commission  is  seeking  comment 
on  vhether,  as  a  precondition  for  the 
receipt  of  public  funds,  the  candidate 
sholild  agree  to  meet  certain  standards 
in  1  andling  public  monies  as  well  as  in 
ove  rseeing  the  use  of  and  accounting  for 
put  lie  funds.  Such  standards  would  be 
spe  :ified  at  11  CFR  9003.1(b)  and 
903  3.1(b).  If  this  approach  is  taken,  the 
Coi  imission  welcomes  comment  on 
wh  it  standard(s)  would  be  appropriate. 

Tfie  proposed  rules  would  amend  11 
CFt  9004.4(b)  and  9034.4(b),  to  clarify 
thai  the  cost  of  items  that  are  lost  or 
mis  }laced  due  to  negligence  of  a 
can  paign  committee  will  be  considered 


a  non-qualified  expense  for  purposes  of 
these  rules.  However,  the  Commission 
recognizes  that  there  are  varying  degrees 
of  negligence  in  this  area,  and  that 
certain  factors  should  be  considered 
prior  to  any  determination  that  a 
repayment  is  required.  For  example, 
these  factors  could  include,  but  would 
not  be  listed  to,  whether  the  committee 
demonstrates  that  it  made  careful  efforts 
to  safeguard  the  missing  equipment;  the 
type  of  equipment  involved;  the  number 
of  items  that  were  lost;  and  the  value  of 
the  lost  equipment  as  a  percentage  of 
the  total  value  of  the  equipment  leased 
or  owned  by  the  committee.  On  this 
latter  point,  the  Commission  notes  that 
a  lost  item,  such  as  a  newly-acquired 
vehicle,  may  involve  a  major  investment 
of  taxpayer  funds,  irrespective  of  the 
fact  that  its  cost  is  only  a  small 
percentage  of  the  total  amoimt  of 
equipment  leased  or  owned  by  the 
campaign  committee.  The  Commission 
welcomes  comments  on  other  factors 
that  should  be  considered  in  making 
this  determination. 

Another  approach  would  be  to  limit 
the  dollar  amount  of  lost  property  that 
could  be  considered  a  qualified 
campaign  expense.  If  a  committee  lost 
goods  worth  more  than  the  specified 
amount,  any  amoimt  over  that  figure 
would  be  a  non-qualified  campaign 
expense.  This  would  have  the  advantage 
of  not  requiring  the  Commission  to  get 
involved  in  what  could  become  a 
substantial  number  of  negligence 
determinations,  while  recognizing  that 
some  loss  is  inevitable  in  large,  lengthy 
campaigns.  The  Commission  welcomes 
comments  on  this  approach  as  well  as 
on  what  reimbursement  limit  should  be 
specified,  if  this  were  to  be  adopted. 

The  Commission  is  also  seeking 
comments  on  how  lost  or  stolen 
uninsured  items  should  be  reflected  on 
statements  of  net  outstanding  campaign 
obligations  ("NOCO"].  If  an  item  is  lost 
through  negligence,  the  question  is 
whether  it  should  continue  to  be  treated 
as  an  asset  for  purposes  of  the  NOCO 
statement  to  avoid  increasing  the     ^ 
committee's  entitlement.  Comments  are 
welcome  on  how  this  should  be  done. 

Please  note  that  other  proposed 
amendments  to  the  NOCO  requirements 
are  discussed  imder  "NOCO 
Statements,"  infra.  A  related  topic,  the 
treatment  of  insurance  proceeds,  is 
discussed  under  "Gains  on  the  Use  of 
Public  Funds,"  infra. 

2.  Closed  Captioning 

In  1992,  Congress  amended  26  IJ.S.C. 
9003  to  add  a  new  paragraph  (e),  stating 
that  no  publicly  funded  candidate  may 
receive  funding  for  either  the  primary  or 
general  election  campaign  unless  the 


candidate  agrees  that  all  of  his  or  her 
television  commercials  will  be  closed 
captioned  or  otherwise  capable  of  being 
viewed  by  deaf  and  hearing  impaired 
individuals.  Pub.  L.  102-393,  section 
534. 106  Stat.  1764  (1992).  Although  no 
corresponding  amendment  was  made  to 
26  U.S.C.  9033.  section  9003(e)  states 
that  this  requirement  applies  not  only  to 
candidates  who  are  eligible  to  receive 
amounts  from  the  Presidential  Election 
Campaign  Fund,  but  also  to  those 
eligible  for  funding  "under  chapter  96" 
of  Title  26  of  the  United  States  Code, 
that  is,  the  Presidential  Primary 
Matching  Paj-ment  Account  Act.  The 
Commission  is  therefore  proposing  to 
add  the  statutory  language  to  the 
candidate  and  committee  agreement 
requirements  found  at  both  1 1  CFR 
9003.1(b)  and  9033.1(b). 

3.  Media  Reimbursements 

Section  9004.6  contains  rules 
governing  expenditures  for 
transportation  and  other  services 
provided  to  media  and  Secret  Service 
persormel  by  presidential  campaign 
committees  receiving  public  financing 
for  the  general  election.  Section  9034.6 
is  a  parallel  provision  governing 
primary  committees  that  receive  public 
funds  from  the  matching  payment 
account.  These  provisions  indicate  that 
expenditures  for  these  purposes  will,  in 
most  cases,  be  regarded  as  qualified 
campaign  expenses  subject  to  the 
overall  limitations  of  sections  9003.2 
and  9035.1,  respectively. 

However,  sections  9004.6  and  9034.6 
also  allow  committees  to  accept  limited 
reimbursement  for  these  expenses  from 
the  media,  and  deduct  any 
reimbursements  received  from  the 
amount  of  expenditures  subject  to  the 
overall  expenditure  limitation.  These 
rules  set  limits  on  the  amoiut  of 
reimbursement  that  a  committee  can 
accept,  and  require  committees  to  repay 
a  portion  of  any  reimbursement  that 
exceeds  those  limits  to  the  Treasury. 

The  proposed  rules  seek  to  clarify  the 
application  of  sections  9004.6  and 
9034.6  by  reoiganizing  them  without 
any  substantive  change.  Under  the 
proposed  revisions,  paragraphs  (a)  and 

(b)  have  been  broken  into  smaller 
subparagraphs.  Paragraph  (c)  has  been 
renumb^d  as  para^aph  (e).  Paragraph 
(d)  has  been  renumbered  as  paragraph 

(c)  and  broken  into  smaller  paragraphs, 
and  new  paragraph  (d)  has  been  inserted 
in  order  to  clarify  the  interplay  between 
two  aspects  of  the  existing  rules:  The 
requirement  that  the  committee  return 
to  the  media  representative  that  portion 
of  any  reimbursement  received  that 
exceeds  the  actual  cost  of  the 
transportation  and  services  provided  by 


more  than  10%,  and  the  requirement 
that  the  committee  repay  to  the  Treasury 
any  part  of  the  reimbursements  it 
receives  that  exceeds  the  actual  and 
administrative  costs  incurred  by  the 
committee.  The  Commission  welcomes 
comments  on  the  proposed  revisions  to 
sections  9004.6  and  9034.6. 

4.  Travel  Expenditures 

The  Commission  seeks  comments  on 
modifying  11  CFR  9004.7  and  9034.7  to 
address  several  issues  regarding  the  cost 
of  campaign-related  travel  using 
government  airplanes,  helicopters  and 
other  vehicles.  The  current  rules 
contemplate  that  for  plane  flights 
between  cities  served  by  a  regularly    • 
scheduled  commercial  airline  service, 
the  campaign  must  reimburse  the 
appropriate  governmental  entity  for  the 
first  class  airfare,  and  that  this  amount 
is  treated  as  a  quahfied  campaign 
expense.  New  language  in  section 
9004.7(b)(5)(i)  and  section 
9034.7(b)(5){i)  would  specify  that,  for 
travel  by  airplane,  the  amount  of  the 
lowest  unrestricted  non-discounted  first 
class  commercial  airfare  available  for 
the  time  traveled  is  to  be  used. 
Discoimted  fares  that  are  subject  to 
restrictions  on  the  dates  and  times  of 
travel,  or  restrictions  on  changing 
flights,  are  not  comparable  to  the  service 
provided  when  the  campaign  uses  a 
government  conveyance.  Campaign 
committees  are  responsible  for 
determining  these  amounts  at  the  time 
of  the  flight  to  ensure  that  the  right 
amount  is  paid  to  the  appropriate 
government  entity,  and  would  need  to 
maintain  documentation  supporting 
these  amounts.  The  lowest  unrestricted 
non-discounted  first  class  airfare  is 
available  fixsm  several  sources  including 
travel  ^ents  and  the  Official  AirUne 
Guide. 

Questions  ha\'e  also  arisen  regarding 
cities  that  are  served  by  regular  air 
service,  but  first  class  flights  are  not 
availabte.  In  this  case,  the  Commission 
proposes  specifying  that  committees 
should  use  the  lowest  unrestricted  non- 
discounted  coach  tare  available  for  the 
time  traveled.  This  approach  is 
consistent  with  the  valuation  method 
established  by  the  Select  Committee  on 
Ethics  of  the  United  States  Senate  for 
the  use  of  private  aircraft.  See 
Interpretive  Ruling  No.  412,  Select 
Conunittee  on  Ethics.  United  States 
Senate,  101st  Cong.,  1st  Sess.,  S.  Prt. 
101-18  at  251-52  (1989).  It  is  also 
consistent  writh  the  valuation  methods 
used  by  the  House  of  Representatives' 
Committee  on  Standards  of  Official 
Conduct  with  respect  to  gifts  of  private 
transportation  not  associated  with 
official  travel  See.  Valuation  of  Gifts  of 


Transportation  on  Private  Aircraft, 
Committee  on  Standards  of  Official 
Conduct.  Letter  dated  June  11, 1987. 

For  cities  not  served  by  regularly 
scheduled  commercial  ser\ice,  the 
current  rules  specify  that  the  amount  to 
be  reimbursed  is  the  charter  rate.  The 
proposed  revisions  would  clarify  that 
the  charter  rate  used  should  be  for  a 
comparable  airplane  of  similar  make, 
model  and  size.  This  provision  would 
also  be  consistent  with  the  approaches 
used  by  the  Congressional  Committees. 

Questions  have  also  aristn  regarding 
the  costs  of  "positioning"  flights  that  are 
-  needed  to  bring  the  government  aircraft 
from  one  stop  where  it  dropped  off  th^ 
candidate  and  campaign  staff  to  another 
stop  where  it  will  pick  them  up  to 
continue  the  trip  or  return  to  the  point 
of  origin.  New  language  in  sections 
9004.7(b)(5)(ii)  and  9034.7(b)(5){ii) 
would  incorporate  the  Commission's 
policy  that  the  committee  should  pay 
the  costs  noted  above  for  one  passenger 
plus  fuel  used  and  crew  time.  This 
approach  recognizes  that  positioning 
flights  are  campaign'related.  and 
therefore  these  costs  are  properly  treated 
as  qualified  campaign  expenses. 

Paragraphs  (b)l5)Uii)  in  sections 
9004.7  and  9034.7  would  contain 
provisions  regarding  travel  on 
government  conveyances  other  than 
airplanes.  For  travel  by  heUcopter  or 
ground  ccmveyance.  the  commercial 
rental  rate  should  be  paid  for  a 
comparable  conveyance  in  terms  of  size, 
model  and  make.  Additional  guidance 
on  this  area  can  be  found  in  Advisory 
Opinion  1992-34.  Proposed  sections 
9004.7(b)(5)(iv)  and  9034.7(b)(5)(ivJ 
would  continue  to  require  payment  for 
the  use  of  accommodations  paid  for  by 
a  govenunent  entity.  Under  11  CFR 
100.7(a)(l){iiiKB).  die  committee  should 
use  the  usual  and  normal  charge  in  the 
market  from  which  it  ordmariiy  would 
have  purchased  the  accommodations. 
The  term  "accommodations"  includes 
both  lodging  and  meeting  rooms. 

New  paragraph  (B)(8)  of  these  sections 
would  explicitly  reflect  Commission 
poUcy  that  travel  on  corporate 
conveyances  is  governed  by  1 1  CFR 
114.9(e). 

Finally,  new  language  in  paragraph 
(b)(2)  of  these  sections  would  provide 
additional  guidance  as  to  when  a  stop 
will  be  considered  campaign-related. 
Campaign  activity  includes  soliciting, 
making  or  aooepting  contributions,  and 
expressly  advocating  the  nomination, 
election  or  defeat  of  any  candidate.  See. 
e.g..  AOs  1994-15, 1992-6,  and 
opinions  cited  therein.  The  Commission 
has  also  indicated  that  the  absence  of 
soUcitatioQs  for  contributions  or  express 
advocacy  regarding  candidates  mil  not 


preclude  a  determination  that  an 
activity  is  "campaign  related."  Id. 
Accordingly,  the  proposed  rules  would 
include  other  factors  to  be  considered  in 
determining  whether  a  stop  is 
campaign-related.  The  rules  would  also 
retain  the  current  language  indicating 
that  incidental  campaign-related 
contacts  during  an  otherwise 
noncampaign-related  stop  would  not 
cause  the  stop  to  be  considered 
campaign-related. 

5.  Winding  Down  Costs;  Gifts  and 
Bonuses 

The  current  regulations  at  11  CFR 
9004.4(a)(4)(i)  and  9034.4(a)(3)(i)  permit 
candidates  to  receive  contributions  and 
matching  funds,  and  make 
disbursements,  for  the  purpose  of 
defraying  winding  down  costs  over  an 
extended  period  after  the  candidate's 
date  of  ineligibility  ("DOI").  These 
amounts  are  treated  as  qualified 
campaign  expenses,  and  can  result  in 
additional  audit  fieldwork  and 
preparation  of  addenda  to  audit  reports 
to  focus  on  these  receipts  and 
disbursements. 

The  Commission  is  proposing  several 
ways  to  streamline  and  shorten  the 
audit  process,  discussed  below.  In 
addition,  comments  are  welcome  on 
whether  the  amount  that  a  candidate 
may  receive  for  winding  down  costs 
should  be  limited  to  no  more  than  a  flat 
dollar  amount,  or  a  set  percentage  of  the 
candidate's  total  expenditures  during 
the  campaign,  or  a  set  percentage  of 
total  matching  funds  certified  for  the 
candidate.  If  so,  what  should  the 
amount  or  percentage  be?  If  campaigns 
receive  a  set  dollar  amount,  but  do  not 
use  the  entire  amoimt  for  winding  down 
costs,  should  they  be  permitted  to  retain 
the  unspent  amount?  Allowing  them  to 
keep  the  remainder  would  serve  as  an 
incentive  to  complete  the  winding  down 
process  promptly.  However,  there  are 
public  policy  reasons  for  requiring  the 
remaining  funds  to  be  returned  to  the 
U.S.  Treasury.  Placing  a  cap  on  winding 
down  expenses  would  assist  the 
Commission's  goal  of  streamlining,  but 
the  amount  chosen  would  have  to  be 
sufficient  to  meet  reasonable  expenses 
incurred  in  winding  down  the 
campaign.  Another  option  would  be  to 
establish  a  cutoff  date  after  which 
winding  down  expenses  would  not 
longer  be  considered,  qualified  campaign 
expenses.  Other  suggestions  that  would 
simplify  and  shorten  the  required  audit 
process  are  encouraged.  The  proposed 
rules  do  not  include  language  regarding 
these  proposals. 

The  Conmiission  seeks  comments  on 
new  language  in  section  9034.4(A) 
incorporating  the  current  practice  of 
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permitting  pubhcly-funded  primary 
( ommittees  to  treat  100%  of  salary, 
I  iverhead  and  computer  expenses 
ticurred  after  the  candidate's  date  of 
tieligibility  (DOI)  as  exempt  compliance 
( xpenses,  beginning  with  the  first  full 
eporting  period  after  DOI.  See, 
'inancial  Control  and  Compliance 
Manual  for  Presidential  Primary 
( landidates  Receiving  Public  Financing, 
.  25  (January,  1992).  Please  note  that 
lis  approach  does  not  apply  to 
i  xpenses  incurred  during  the  period 
I  etween  DOI  and  the  date  on  which  a 

<  andidate  either  re-establishes  eligibility 

<  r  ceases  to  continue  to  campaign. 
i  imilarly,  for  general  election 

( andidates,  new  language  would  be 
i  dded  to  section  9004.4(3)  to  allow 
1 00%  of  salary  and  overhead  expenses 
i  icurred  after  the  end  of  the 

<  xpenditure  report  period  to  be  paid 
f  'om  the  legal  and  accounting 

c  ompliance  fund,  provided  these 
( xpenses  are  solely  to  ensure 

<  ompliance  with  the  FECA  and  the 
1  und  Act. 

Finally,  new  language  in  sections 

<  004.4(a)  and  9034.4(a)  would  permit 
( ampaign  committees  to  use  federal 

i  inds  to  defray  the  costs  of  gifts  or 
I  lonetary  bonuses  for  committee  staff 
a  nd  consultants,  as  long  as  the  gifts  do 
I  ot  exceed  $150  per  individual  and  as 
1  ing  as  all  gifts  and  bonuses  (except 
I  onuses  provided  for  at  the  outset  in 
^ployment  and  consulting  contracts) 
are  limited  to  $20,000.  This  approach  is 
s  omewhat  similar  to  a  provision 
i  icluded  in  the  public  funding  rules  for 
( onvention  committees  at  11  CFR 

<  008.7(a)(4)(xii).  See  59  FR  33618  (June 
:  9,  1994).  With  regard  to  bonus 

i  rrangements  provided  for  in  advance  in 
( mployment  and  consulting  contracts, 
( omments  are  sought  on  whether  the 
£  mount  of  these  bonuses  should  be 
1 3stricted  to  a  fixed  percentage  of  the 
c  ompensation  paid  as  provided  by  the 
c  ontract,  or  whether  these  bonuses 
s  lould  be  subject  to  the  overall  $20,000 
1  mit.  Such  an  approach  v.-ould  be 
i  itended  to  ensure-that  committees  do 
I  ot  give  out  sizable  bonuses  simply 
t  ecause  they  have  surplus  public  funds 
£  t  the  end  of  the  campaign. 

i  .  Documentation  and  Reporting 
1 .  Documentation  of  Disbursements 

Sections  9003.5(b)(l)(i)  and 
1033.11(b)(l)(i)  set  forth  the 
c  ocumentation  required  for 
c  isbursements  in  excess  of  $200. 
J  ilthough  a  canceled  check,  negotiated 
I  y  the  payee,  is  required  in  most 
s  tuations,  it  is  not  currently  required  if 
t  le  committee  presents  a  receipted  bill 
f  om  the  payee  stating  the  purpose  of 


the  disbursement.  The  proposed  rules 
would  change  the  documentation 
requirements  so  that  committees  must 
provide  canceled  checks  negotiated  by 
the  payees  for  all  disbursements  over 
$200.  This  change  would  assist  the 
Commission's  audit  staff  in  verifying 
that  public  funds  are  spent  on  qualified 
campaign  expenses.  Committees  should 
already  have  canceled  checks  in  their 
possession,  so  production  would  not  be 
burdensome.  Please  note  that,  as  in  the 
past,  the  proposed  rules  would  require 
that  documentation  in  addition  to  the 
committee's  check  be  provided  for 
disbursements  exceeding  $200. 

2.  Alphabetized  Schedules 

The  proposed  rules  include  two  new 
sections,  11  CFR  9006.3  and  9037.4, 
which  would  require  that  presidential 
campaign  committee  reports  containing 
schedules  generated  from  computerized 
files,  list  in  alphabetical  order  the 
sources  of  the  receipts,  the  payees  and 
creditors.  For  individuals,  including 
contributors,  the  list  must  be  in 
alphabetical  order  by  surname. 
However,  presidential  campaign 
committees  would  not  be  required  to 
computerize  their  records  if  they  do  not 
wish  to  do  so.  The  new  provision  is 
intended  to  remedy  situations  in  which 
committees  maintain  computerized 
records  of  contributors  or  payees  in 
alphabetical  order,  but  file  schedules 
with  the  order  of  the  names  scrambled. 
That  practice  makes  it  very  difficuU,  if 
not  impossible,  to  locate  particular 
names  on  the  committee's  reports  if  the 
schedules  are  voluminous,  thereby 
thwarting  the  public  disclosure 
purposes  of  the  Federal  Election 
Carnpaign  Act,  2  U.S.C.  431  et  seq. 
["FECA")  and  making  it  more  difficult 
to  monitor  compliance  with  the 
contribution  limits. 

C.  Audits 

1.  Sampling  and  Disgorgement 

The  Commission  has  a  statutory 
obligation  to  complete  the  audits  of 
publicly  funded  committees  in  a 
thorough  and  timely  manner.  In  the 
past,  the  resources  required  to  conduct 
reviews  of  the  contributions  received  by 
presidential  committees  contributed  to 
the  Commission's  difficulty  in  fulfilling 
that  obligation. 

Beginning  with  the  1992  election    ' 
cycle,  however,  the  Commission  began 
to  make  more  extensive  use  of  statistical 
sampling  for  audits  of  contributions 
received  by  publicly  financed 
presidential  primary  election 
committees,  and  to  use  the  sample 
results  to  quantify,  in  whole  or  in  part, 
the  dollar  value  of  any  related  audit 


findings.  While  the  Commission 
continues  to  conduct  a  limited  non- 
sample  review  of  contributions  received 
by  these  conmiittees,  most  audit  testing 
of  contributions  and  supporting 
documentation  is  now  done  on  a  sample 
basis.  The  Commission  is  now 
proposing  that  new  paragraph  (f)  be 
added  to  11  CFR  9007.1  and  9038.1  to 
incorporate  these  procedures. 

The  Commission  notes  that  this 
approach  would  apply  in  a  general 
election  only  to  contributions  raised  due 
to  a  deficiency  in  the  Presidential 
Election  Campaign  Fund,  or  to 
contributions  raised  by  new  or  minor 
party  candidates.  See  26  U.S.C; 
9003(c)(2),  9006(c);  11  CFR  9003.2(b)(2). 
9003.3(b). 

The  use  of  statistical  sampling  is 
legally  acceptable  for  projecting  certain 
components  of  a  large  universe,  such  as 
excessive  and  prohibited  contributions. 
See,  e.g.,  Chavez  County  Home  Health 
Service  V.  Sullivan,  931  F.2d  904  D.C. 
Cir.  1991)  (sampling  audit  used  to 
recoup  Medicaid  overpayments  to 
health  care  providers);  Michigan  Dep't 
of  Education  v.  U.S.  Dep't  of  Education, 
875  F.2d  1196  (6th  Cir.  1989)  (sampling 
of  259  out  of  66,368  total  payment 
authorizations  upheld  as  proper  basis 
for  determining  amount  of  misexpended 
federal  funds  in  vocational- 
rehabilitative  program);  Georgia  v. 
Califano,  446  F.  Supp.  404  (N.D.  Ga. 
1977)  (Medicaid  overpayments). 

The  statistical  sampling  technique 
currently  employed  in  this  process, 
known  as  Dollar  Unit  Sampling, 
Probability  Proportional  to  Size,  or 
CoAbined  Attribute  Variable  Sampling, 
is  widely  accepted  in  the  auditing 
profession.  This  plan  is  discussed  in  the 
American  Institute  of  Certified  Public 
Accovmts'  Audit  and  Accounting  Guide 
entitled  Audit  Sampling,  and  is  the  only 
sampling  plan  capable  of  producing 
dollar  projections  supported  by  the 
audit  software  package  IDEA,  which  is 
marketed  by  the  American  Institute  of 
Certified  Public  Accountants.  This  same 
technique  has  been  used  by  the 
Commission  since  1980  to  determine 
the  amount  of  committees'  matching 
fund  payments. 

The  Commission  is  using  this 
sampling  plan  to  evaluate  committees' 
compliance  with  contribution 
prohibitions  and  limitations, 
itemization  of  contributions,  omission 
of  disclosure  information  and  receipts 
documentation.  See  2  U.S.C.  432(c), 
434(b),  441a,  441b,  441c,  441e,  441g.  For 
example,  the  Commission  projects  the 
total  amount  of  excessive  or  prohibited 
contributions  based  on  apparent 
excessive  or  prohibited  contributions 
identified  in  a  sample  of  a  committee's 


contributions.  This  projection  becomes 
the  basis,  in  whole  or  in  part,  of  the 
audit  finding. 

The  Commission  informs  the 
committee  which  items  serve  as  the 
basis  for  the  sample,  and  the  committee 
responds  only  to  the  specific  sample 
items  used  to  make  the  projection.  If  the 
committee  shows  that  any  errors  found 
among  the  sample  items  were  not 
excessive  or  prohibited  contributions, 
timely  refunded,  reattributed  or 
redesignated,  or  for  some  other  reason 
were  not  errors,  a  new  projection  is 
made,  based  on  the  reduced  number  of 
errors  in  the  sample. 

The  Commission  is  further  proposing 
to  clarify  at  new  paragraphs  9007.1(f)(3) 
and  9038.1(f)(3)  that  the  amount  of  any 
excessive  or  prohibited  contributions 
that  are  not  refunded,  reattributed  or 
redesignated  in  a  timely  manner  shall  be 
paid  to  the  United  States  Treasury. 
Committees  have  30  days  from  the  date 
of  receipt  in  which  to  refund  prohibited 
contributions,  and  60  days  in  which  to 
seek  the  reattribution,  redesignation  or 
refund  of  excessive  contributions.  11 
CFR  103.3(b)  (1),  (2)  and  (3).  A 
committee's  failure  to  take  action  on 
these  contributions,  as  well  as  attempts 
to  cure  them  outside  of  the  specified 
time  periods,  would  cause  these 
contributions  to  be  treated  as  in  . 
violation  of  the  FECA. 

The  equitable  doctrine  of 
disgorgement  supports  the  payment  to 
the  Treasury  under  these  circumstances. 
See  generally.  United  States  v.  Bonanno 
Organized  Crime  Family  of  La  Cosa 
Nostra,  683  F.  Supp.  1411  (E.D.N. Y. 
1988),  affd  879  F.2d  20  (2d  Cir.  1989) 
(disgorgement  an  appropriate,  non- 
punitive  remedy  to  deprive  wrongdoers 
of  their  ill-gotten  gains  and  to  deter 
future  violations).  A  payment  to  the 
Treasury  is  an  equitable  remedy  for 
contributions  that  have  been  accepted  in 
violation  of  2  U.S.C.  441a  and  441b,  and 
is  also  consistent  with  past  Conmiission 
practice.  See  Matter  Under  Review 
( "MUR")  1704  (based  upon  preliminary 
estimates.  Commission  directed 
respondents  to  pay  $350,000  to  the 
United  States  Treasury  for  contributions 
that  would  have  exceeded  section  441a 
limits);  Plaintiffs  Motion  to  Effectuate 
Judgment,  FECv.  Populist  Party,  No. 
92-0674 IHHG)  (D.D.C.  filed  May  4, 
1993). 

Moreover,  this  proposed  payment  is 
analogous  to,  and  consistent  with,  the 
requirement  at  11  CFR  9038.6  that  stale- 
dated  checks  be  paid  to  the  Treasury. 
This  issue  arose  after  the  1984  election 
cycle,  and  the  rule  was  promulgated  as 
a  means  to  codify  the  Commission 
practice  of  requiring  disgorgement, 
which  was  implemented  during  that 


cycle.  See,  e.g.,  52  FR  20864,  20874 
(June  3. 1987). 

Disgorgement  eliminates  the  need  for 
the  Commission  to  monitor  a 
committee's  refunds  of  excessive  or 
prohibited  contributions.  In  addition,  it 
is  easier  for  a  committee  to  make  one 
payment  to  the  Treasury,  as  opposed  to 
refunding  multiple  contributions. 
Finally,  ihis  is  a  practical  approach  in 
those  situations  where  it  is  difficult  to 
discern  the  original  contributors. 

2.  Further  Streamlining  the  Audit 
Process 

The  Commission  is  seeking  comments 
and  suggestions  on  ways  to  further 
reduce  the  amount  of  time  it  takes  to 
audit  publicly  funded  presidential 
committees,  to  make  repayment 
determinations,  and  to  complete  the 
enforcement  process  for  these 
committees.  "The  Commission's 
responsibility  for  conducting  a  thorough 
audit  and  examination  of  qualified 
campaign  expenses  is  set  out  at  26 
U.S.C.  9007(a)  and  9G38(a).  The 
Commission  has  an  additional 
responsibility  to  conduct  adjudications 
as  to  whether  any  portion  of  the  public 
funds  received  should  be  subject  to  a 
repayment.  26  U.S.C.  9007(b)  and 
9038(b).  The  public  financing  statutes  at 
26  U.S.C.  9007(c)  and  9038(c)  specify  a 
three  year  time  period  in  which  the 
Commission  will  notify  publicly  funded 
committees  of  repayment 
determinations.  Separate  enforcement 
procedures  are  prescribed  under  2 
U.S.C.  437g. 

The  Commission  has  taken  several 
actions  to  help  insure  that  the  audit  and 
repa>Tnent  processes  are  completed  as 
expeditiously  as  possible.  For  example, 
the  1991  revisions  to  the  public 
financing  regulations  eased  compliance 
with  the  state-bv-state  allocation  rules 
set  forth  at  11  CFR  106.2,  and 
implemented  improved  use  of 
subpoenas  in  presidential  audits.  See  56 
FR  35899-900,  35903-04  (July  29, 
1991).  In  addition,  as  noted  above,  the 
Commission  has  begun  to  use  generally 
accepted  sarapUng  procedures  in 
conducting  these  audits,  and  has 
instituted  a  policy  that  limits  a 
committee  to  one  extension  of  time  in 
which  to  respond  to  the  Interim  and 
Final  Audit  Reports  ["lAR"  and  "FAR'I. 
These  actions  are  having  the  desired 
effect,  in  that  the  Commission  is 
currently  on  schedule,  or  ahead  of 
schedule,  with  respect  to  nearly  all  1992 
audits. 

Given  this  situation,  one  approach 
would  be  to  wait  until  after  the  new 
rules  and  procedures  have  been  in  place 
for  an  entire  presidential  election  cycle 
before  evaluating  what  additional 
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streamlining  BMdioda  an  wananted,  if 
any.  In  the  alternative,  the  Commission 
vrekxnnes  suaeatians  for  ftuther 
streamlining^aa*  procoaw,  and  seeks 
comments  on  mma^  possible  Changes 
that  are  incplainsd  below. 

The  CoBunission  notes  diat  it  is 
imp(»tant  to  ensure  that  whatever 
streamlining  measurea  are  adopted  do 
not  adversely  afiect  the  statutorily 
required  audit  i»oceas.  the  committees' 
due  process  h^its  when  repayment 
determinations  are  made,  or  the 
Commission's  ability  to  efl'ectively 
conduct  subsequent  enforcement 
actions. 

As  for  modificaticKis  to  the  actual 
audit  and  repajonent  processes,  the 
CommissicBi  is  first  considering  whether 
the  committee's  oral  presentation 
should  be  held  at  an  earlier  point 
Currently  a  ctanmittee  may  request  the 
opportunity  to  make  an  oral 
presentation  if  the  committee  submits 
written  materials  disputing  the  initial 
repayment  detenpinatiaD  contained  in 
the  FAR.  11  CFR  90O7.2(cX3), 
gC38.2(c)(3).  Please  note  that  the 
Commission  is  not  considering  adding  a 
second  hearing  to  the  audit  and 
repayment  processes,  but  only  whether 
the  current  hearing  should  be  held  at  a 
different  point. 

The  Commission  recognizes  that  some 
committees  might  prefer  to  make  this 
presentation  eulierin  the  process. 
Moving  up  the  hearing  could  also  help 
the  Commission  resolve  issues  at  an 
earlier  date.  However,  it  is  unclear 
whether  advancing  the  hearing  would  in 
and  of  itself  shorten  either  the  audit  or 
repayment  process. 

The  Commission's  experience  has 
been  that  many  issues  are  resolved  or 
narrowed  as  the  audit  progresses  and 
the  amount  of  the  repayment  is  further 
refined.  Hence,  an  earlier  date  could 
resuh  in  a  longer,  less  manageable 
hearing  on  more  issues.  To  date,  the 
Commission  has  averaged  only  five  oral 
hearings  per  cycle,  because  sufficient 
issues  were  resolved  in  or  before  the 
FAR  in  die  other  audits  to  make  a 
hearing  unnecessary.  The  earlier  in  the 
process  a  hearing  is  held,  the  more 
Ukely  it  is  that  a  committee  will  request 
one.  This  approach  could  thus  slow 
down,  rather  than  speed  up,  the  audit 
process. 

The  Commission  also  seeks  comments 
on  whether  to  shorten  the  time  between 
various  stages  of  the  audit,  repayment, 
and  enforcement  processes,  or  to 
eliminate  some  of  these  stages.  For 
example,  the  LAR  currently  includes  a 
preliminary  repayment  calculaticBi. 
while  the  FAR  includes  an  initial 
repayment  determination.  11  CFR 
9007.1(c),  (d);  9038.1(c).  (d).  The 


issues  die  final  repayment 

Setermination  following  ctMisidevatkm 
f  the  initial  repayment  detenninatioo 
1  the  FAR.  akiiig  with,  inter  oho, 
ihformatioo  conUdned  in  the 
dommittee's  written  reqxnse  or 
gresented  at  the  hearing,  if  one  is  held, 
ll  CFR  9007.2(c)(4).  903S.2(cX4). 
I  One  ahemative  would  be  to  inchide 
die  initial  repayment  determinatiaa  in 
4ie  LAR.  and  iiiclude  the  final 
pajnnent  determination  and  statement 
f  reasons  in  the  FAR.  The  onnmittee 
ould  then  respond  to  the  LAR  with  a 
itten  statement  and  could  request  the 
pportunity  to  make  an  oral 
presentation,  as  is  now  done  foUowing 
the  FAR.  This  hearing  and  rekUed 
documentation  would  serve  as  the  basis 
for  the  FAR. 

The  committee  would  continue  to 
Have  the  ri^  to  petition  for  a  rehearii^, 
in  accordance  with  11  CFR  9007.5  and 
9038.5,  but  would  exercise  this  right 
fbllowing  the  FAR/final  repayment 

ietermination.  rather  than  after  the 
Iter,  separatefy-issued  final  repayment 
et^mination  that  occiuv  under  the 
resent  rules.  Please  note  that  including 
e  initial  repaymrait  determinaticm  in 
LAR  would  not  change  the  rule  that 
nance  of  an  LAR  serves  as  notification 
f  repayment  determinations.  See  11 

g007.2(8)(2)  and  9038.2(aM2)L 
A  variation  of  this  approach  would  be 
tp  provide  a  staff  draft  of  the  LAR  to  the 
dommittee  at  the  same  time  it  is  sent  to 
tee  Commission,  much  in  the  manner 
that  the  Commission  cinrently  provides 
4  probable  cause  to  beheve  brief  to 
spondents  piirsuant  to  2  U.S.C 
37g(a)(3).  The  comntittee  could 
rovide  a  written  response  to  the  staff- 
prepared  lAR  and  request  a  hearing 
fore  the  Commission.  Hie  hearing  and 
additional  materials  submitted  would 
s  erve  as  the  basis  for  the  Commission's 
4  doption  of  the  FAR.  The  Commission 
\  rould  subsequently  issue  the  final 
repayment  determination  and  statement 
of  reasons. 

While  this  approach  could  take  less 
t  me,  committees  might  prf.ff^r  to  know 
I  rhen  they  are  preparing  their  responses 
1  rbelher  the  Commission  agrees  with 
t  le  staffs  analysis  of  the  issues 
]  resented.  This  would  not  be  possible  if 
t  le  committee  received  the  staff  draft  of 
t  le  lAR  at  the  same  time  it  vtras  sent  to 
1 18  Commission.  Also,  the  staff  draft 
( ould  not  contain  an  interim  repayment 
(  eterminaticMi,  as  that  must  be  approved 
I  y  the  Commission. 

The  Commission  is  also  concerned 
\  nth  how  confidentiahty  requirements 
(  ould  impact  on  these  prt^xised 
I  jvisioos.  When  committee  activities 
I  lise  both  repa3nnent  and  enforcement 
i  isues,  the  current  confidenttaKty 


provisions  require  that  matters  already 
determined  by  the  Commisskn  to 
waitant  enfcituuuent  action  not  be  made 
pidtlic  dnifaig  the  Commission's 
discussicm  of  the  initial  repayment 
determination.  For  example,  the 
publicly  released  FAR  does  not  discuss 
the  referral  of  qpedfic  matten  for 
enforcement  under  2  U.S.C  437g.  See 
11  CFR  9007.1(e)(2),  9038.1(eX2). 

Regardless  of  what  other  changes 
might  be  made,  the  Commission  is 
considering  whether  the  LAR  should  be 
made  public  at  the  time  it  is  sent  to  the 
committee.  If  this  were  done,  the 
CommissiaD's  "simshine"  rules  might 
require  a  public  discussion  of  the  LAR, 
unless  the  docmnent  met  other  criteria 
requiring  closed  discussion  under  11 
CFR  2.4. 

The  Commission  recognizes  that 
committees  may  prefer  that  the 
preliminary  repayment  calculation, 
which  is  now  contained  in  the  LAR,  not 
be  publicly  released,  becavise  the 
amount  of  the  requested  repayment  may 
be  substantially  altered  prior  to  the 
issuance  erf  the  FAR  or  the  final 
repaymoit  determination.  On  the  other 
hand,  pubHcly  releasing  the  LAR  could 
encourage  canunittees  to  address  issues 
at  an  earlier  point,  r^her  than  waiting 
until  the  later  stages  of  the  audit  and 
repayment  processes,  as  now  sometimes 
occurs.  If  the  decision  is  made  to  release 
the  LAR,  the  revised  rules  would  note 
that  the  repayment  sought  could  be 
adjusted  upwards  or  downwards,  based 
on  any  subsequent  information. 

Finally,  the  Commission  is 
considering  whether,  in  those  audits 
that  lead  to  en£arcanent  actions,  the* 
enforcement  process  should  begin  at  an 
earUer  point,  such  as  by  making  reason 
to  believe  findings  whcm  the  LAR  is 
issued.  This  would  permit  the 
investigation  to  proceed  concurrently 
with  the  audit  and  repayment  processes, 
so  that  the  final  repayment 
determination  and  statement  of  reasons 
could  be  issued  when  the  enforcement 
matter  is  concluded. 

The  Commission  already  has  begun  to 
initiate  enforcement  actions  at  an  earlier 
point,  in  appropriate  cases.  However,  it 
may  prove  difficult,  if  not  impossible,  to 
formulate  a  specific  pohcy  that  would 
apply  equitably  to  all  audits  as  to  when 
the  enforcement  process  should  begin 
and  when  it  should  be  completed.  The 
Commission  would  not  want  the 
completion  of  the  audit  and  repayment 
processes  to  be  delayed  because  the 
enforcement  action  is  still  underway. 
Also,  in  scone  situations,  it  may  not  be 
possible  for  the  Commissiem  to  open  an 
enforcement  matter  before  it  issues  a 
final  repayment  determinaticm,  if  that 
delCTmination  ccmstitutes  the 


Commission's  earliest  analysis  of 
whether  certain  actions  may  constitute 
violations.  Thus  the  current  case-by- 
case  approach  may  prove  to  be  the  best 
alternative. 

3.  Administrative  Record 

The  Commission  also  has  prepared 
new  sections  9007.7  and  9038.7  to 
explain  which  documents  constitute  the 
administrative  record  for  purposes  of 
judicial  review  of  final  determinations 
regarding  candidate  certification, 
eligibility,  ineligibility',  and  repa)rment. 
For  example,  the  administrative  record 
includes  documents  and  other 
supporting  evidence  on  which  the 
Commission's  decision  is  based  such  as 
the  candidate  agreement,  matching  fund 
submissions.  Interim  Audit  Report, 
NOCO  statement,  the  Final  Audit 
Report,  transcript  of  the  committee's 
oral  presentation,  the  final  repayment 
determination,  statements  of  reasons, 
and  the  certifications  of  Commission 
votes.  On  the  other  hand,  the 
Commission  has  never  considered  the 
administrative  record  to  include 
documents  in  the  files  of  individual 
Commissioners,  or  documents  in  FEC 
employees'  files  which  do  not  constitute 
a  basis  for  the  Commission's  decisions. 
It  would  also  not  be  appropriate  to 
include  in  the  administrative  record 
transcripts  or  tapes  of  Commission 
discussions  of  audit  or  repayment 
matters.  Although  these  materials  may 
sometimes  be  made  available  under  the 
Freedom  of  Information  and 
Government  in  the  Sunshine  Acts,  they 
do  not  provide  an  adequate  explanation 
of  the  reasons  for  the  Commission's 
decisions  because  they  represent  pre- 
decisional  discussions.  Documents 
properly  subject  to  privileges  such  as  an 
attorney-client  privilege,  or  items 
constituting  attorney  work  product, 
would  also  not  be  made  part  of  the 
administrative  record.  The  Commission 
welcomes  comments  regarding  the  types 
of  doounents  and  materials  that  should 
or  should  not  be  considered  part  of  the 
administrative  record. 

D.  Applicability  of  the  Debt  Collection 
Act  to  the  Certification  Process 

The  Debt  Collection  Act,  31  U.S.C. 
3701  et  seq.  ("DCA"],  at  section  3716. 
authorizes  the  practice  of  administrative 
offset,  whereby  amounts  owed  to  the 
Government  may  be  deducted  fitjm 
amounts  due  from  the  Government  to  a 
debtor  if  certain  requirements  are  met. 
This  means,  for  example,  that  the 
Commission  could  obtain  repayments 
from  certain  pubUcly  funded  campaigns 
that  have  failed  to  make  timely 
restitution  of  improperly-utihzed  pubUc 
funds,  if  that  candidate  quahfied  for 


public  funding  in  a  future  election 
cycle. 

One  of  the  DCA's  requirements  is  that, 
before  an  agency  can  utilize  this 
procedure,  it  must  have  prescribed 
regulations  describing  how  this  will  be 
done.  However,  the  IXIA  has  other 
ramifications  both  for  public  funding, 
and  for  the  Commission's  enforcement 
process  under  the  FECA.  For  example, 
in  some  situations,  section  3717  of  the 
DCA  would  require  charging  interest, 
penalties  and  processing  and  handling 
costs  on  overdue  debts.  This  could 
include  both  overdue  repayments  and 
overdue  civil  penalties. 

The  Commission  has  an  ongoing 
rulemaking  that  would  revise  various 
FECA  enforcement  procedures,  and  is 
planning  to  publish  an  additional 
Notice  in  connection  with  that 
rulemaking  to  seek  comments  on  how 
the  DCA  might  be  utilized  in  both  the 
FECA  and  the  public  funding  context. 
Comments  received  in  response  to  that 
Notice  will  serve  as  the  basis  for 
deciding  whether  to  amend  the  public 
funding  rules  to  provide  for 
administrative  offset,  interest  and  other 
charges. 

The  Commission  is  also  seeking 
comment  on  the  related  question  of 
whether,  absent  implementation  of  the 
IXIA,  it  would  be  appropriate  to  assess 
interest  on  late  repayments  (those  made 
after  90  days  following  notice  of  the 
Commission's  repayment 
determination)  and  during  extensions  of 
time  on  repayment  determinations, 
especially  those  that  exceed  the  90-day 
period  established  at  11  CFR 
9007.2(d)(1)  and  9038.2(d)(1). 

While  the  presidential  hind  Acts  ' 
contain  no  language  on  interest 
assessment,  federal  common  law  holds 
that  interest  may  be  assessed  on  .debts 
owed  the  government,  even  without  a 
statutory  provision  granting  that  power. 
Robinson  v.  Watts  Detective  Agency. 
685  F.2d  729,  741  {1st  Cir.  1982).  In 
particular,  a  statute  is  not  necessary  to 
compel  payment  of  interest  where 
equitable  principles  allow  this.  Young  v. 
Godbe.  82  U.S.  562,  565  (1872). 

In  the  absence  of  charges  for 
delinquent  payments,  debtors  have  little 
or  no  incentive  to  make  timely 
payments.  Without  this  requirement, 
debtors  may  be  more  likely  to  pay  their 
private  sector  debts  first,  as  these 
generally  accrue  interest,  and  their 
government  debts  last. 

The  Commission  has  already 
established  the  precedent  that  it  may 
assess  interest  when  a  presidential 
committee  seeks  a  stay  of  a  repayment 
determination  pending  appeal.  1 1  CFR 
9607.5(c)(4),  9038.5(c)(4).  One  reason 
cited  by  the  Commission  for  taking  this 


action  was  to  protect  the  Treasury  "by 
helping  to  ensure  that  the  repayment 
challenge  is  a  serious  one  and  not  a 
dilatory  tactic. "  Agenda  Document 
#86-118,  Proposed  Revision  of  Title  26 
Regulations  (Nov.  26, 1986).  Another 
was  that,  if  the  candidate  is  earning 
interest  on  the  disputed  repa\Tnent 
amount,  the  Treasury  and  not  the 
candidate  should  receive  the  benefit  if 
the  Commission's  repayment 
determination  is  upheld.  Id.  Both 
reasons  are  equally  applicable  to  this 
discussion. 

Another  argument  in  support  of 
collecting  interest  is  that,  by  agreeing  to 
certain  conditions,  including  an  audit 
and  appropriate  repayment,  the 
presidential  committees  have 
established  a  contractual  relationship 
with  the  Commission  under  which 
interest  assessment  becomes 
appropriate.  See  West  Virginia  v.  United 
States.  479  U.S.  305,  310  (1987).  Also, 
if  a  debtor-creditor  relationship  is 
established,  "interest  is  allowed  as  a 
means  of  compensating  a  creditor  for 
loss  of  use  of  his  money."  United  States 
V.  United  Drill  and  Tool  Corporation. 
183  F.2d  998,  999  (D.C.  Cir.  1950).  Such 
a  relationship  exists  in  this  context  in 
that,  prior  to  the  receipt  of  public  funds, 
the  candidate  must  agree  to  repay 
unexpended  funds,  money  determined 
to  be  spent  in  an  unquahfied  manner, 
and  amounts  received  in  excess  of 
entitlement.  11  CFR  9003.1(b)(6). 
9033.1(b)(7). 

If  the  Commission  decides  to  expand 
the  current  interest  assessment  policy,  it 
would  seem  appropriate  that  the  same 
interest  computation  formula  be  utilized 
across  the  board.  Under  current  11  CFR 
9007.5(c)(4)  and  9038.5(c)(4).  the 
interest  assessed  is  the  greater  of  that 
calculated  using  the  formula  set  forth  at 
28  U.S.C.  1961  (a)  and  (b)  for  computing 
interest  on  money  judgments  in  federal 
civil  cases,  or  the  amoimt  actually 
earned  on  the  set-aside  funds  in 
controversy.  The  Commission  welcomes 
comments  on  whether  this  or  some 
other  approach  should  be  taken,  should 
additional  regulations  be  promulgated. 

Please  note  that  there  is  no  specific 
language  in  the  regulatory  text  that 
addresses  this  situation.  The 
Commission  welcomes  comments  on 
any  aspect  of  this  proposal. 

Primary  elections 

A.  Eligibility  for  Matching  Payments: 
Amount  of  Entitlement 

1.  Complete  Contributor  Identifications 

Treasurers  of  political  committees, 
including  authorized  committees  of 
Presidential  candidates,  are  required  by 
2  U.S.C.  432(i)  and  434(b)  to  use  their 
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best  efforts  to  obtain,  maintain  and 
report  the  name,  address,  occupation 
and  employer  of  all  contributors  who 
give  over  S200  per  calendar  year.  The 
Commission  recently  issued  revised 
rules  regarding  this  reporting  obUgation. 
See  58  FR  57725  (Oct  27, 1993).  During 
that  rulemaldng,  two  ccmmenters 
suggested  revising  11  CFR  9036.2  so  that 
Presidential  primary  candidates  would 
only  receive  matching  funds  for 
contributions  exceeding  $200 
containing  complete  contributor 
infonnation.  While  full  contributor 
identifications  are  required  for  such 
contributions  in  threshold  submissions 
under  11  CFR  9036.1(b}.  they  are  not 
ciurently  required  under  11  CFR 
9036.2(b)(lHv)  for  additional 
submissions  for  matrKmg  funds. 
Accordingly,  comm^its  are  requested 
on  whether  to  delete  section 
9036.2(b)(lKv).  theid^  requiring 
complete  contaibulor  inf(»mation  for  all 
matchable  contributions  exceeding 
$200.  In  the  ahemative.  comments  are 
sought  on  only  m»trhing  these 
contributioos  if  cammittees  can  provide 
evidence  demonstrating  they  made  their 
best  efforts  to  obtain  the  information. 
Please  note  that  neither  of  these 
alternatives  is  included  in  the  proposed 
regulations  which  follow. 

2.  NOCO  Statements 

Section  9034.5(a)  of  the  regulations 
requires  the  candidate  to  submit  a 
statement  of  net  outstanding  campaign 
obUgations  l"NCXX)"J  within  15  days  of 
his  or  her  date  of  ineligibiUty.  Section 
9034.5(fHl)  also  requires  the  candidate 
to  submit  a  revised  statement  of  net 
outstanding  campaign  obUgations  with 
each  subsequent  matching  payment 
request.  These  NOCO  statements 
provide  the  Commission  with  an 
indication  of  the  campaign's  financial 
status.  The  Commission  uses  these 
statements  to  determine  whether  the 
candidate  is  entitled  to  receive  any 
additional  matching  funds. 

In  some  circumstances,  the  NOCO 
statements  do  not  provide  adequate 
information  about  the  candidate's 
remaining  obligations.  For  example, 
many  NOCO  statements  list  the 
candidate's  estimated  necessary 
vending  dovim  costs  as  a  single  lump 
sum,  making  it  difficult  for  the 
Commission  to  review  the  cost  estimate 
to  determine  whether  the  candidate  is 
entitled  to  receive  the  entire  estimated 
amount.  In  addition,  because  several 
weeks  now  elapse  between  submission 
of  the  NOCO  statement  and  certification 
of  the  matching  payments  due  to 
changes  in  the  Treasury  Departmoit's 
payment  policy,  the  certification  often 
does  not  reflect  the  true  fiosncial  status 
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of  the  committee  at  the  time  of 
ce  tification.  The  candidate's  financial 
sit  nation  invariably  dianges  during  this 
pepod,  and  any  change  in  the 
cotnmittee's  net  outstanding  campaign 
obligations  should  resuh  in  a  change  in 
th^  committee's  entitlement. 

The  proposed  rule  seeks  to  address 
problems.  Section  9034.5(b) 
W9uld  be  amended  to  require  a 
breakdown  of  the  estimated  winding 
ddwn  costs  listed  on  the  NOCO 
statement  by  category  and  time  period. 
This  breakdown  would  include 
estimates  of  quarteriy  or  mcmthly  costs 
foi  office  space  rental,  staff  salaries, 
ice  supphes,  equipment  rental. 
;phone  expenses,  postage  and  other 
iling  costs,  printing,  and  storage  from 
date  of  the  NOCO  statem«it  until 
expected  termination  of  the 
imittee's  poUtical  activity. 
The  proposed  role  would  also  require 
ididate  who  submits  a  matching 
lent  request  and  accompanying 
)CO  statement  after  his  or  her  date  of 
intligifaility  to  submit  an  additicsial 
revised  NC)CO  statement.  This  statement 
would  be  due  jxist  befwe  the 
cettification  date,  on  a  date  that  would 
bej  pubh'shed  by  the  Commissf  on  with 
th^  dates  for  matdiing  fund  submissions 
and  matching  payment  certifications. 
Toe  candidate  would  be  required  to 
prepare  the  statement  so  that  it  reflects 
tht  financial  status  of  the  campaign 
three  business  days  before  the 
statement's  due  date.  TTie  Commission 
wQuld  then  use  this  statement  to 
determine  whether  the  amount  of 
matching  payments  to  be  certified 
should  be  adjusted  to  reflect  a 
cofaunittee's  changed  financial  situation. 
Tl  is  would  ensure  that  the  amoimt 
ce  tified  accurately  reflects  the 
CO  nmittee's  finandal  situation  at  the 
til  le  of  certification.  The  Ccm  mission 
wi  Icon^es  ccsnments  on  thei>e  proposed 
ru  es. 

B.  Qualified  Campaign  Expenses 

1.  funding  General  Election  Expenses 
wi  th  PVimary  Funds 

The  Presidential  Election  Campaign 
Fu  nd  Act,  the  Presidential  Primary 
Mi  tching  Payment  Account  Act,  and 
Cc  mmission  regulations  require  that 
pvi  jlicly  funded  presidential  candidates 
us ;  primary  election  funds  only  for 
ex  jenses  incurred  iu  connection  with 
pr  mary  elections,  and  that  they  use 
ge  leral  election  funds  only  for  general 
el(  ction  expenses.  26  U.S.C.  9002(11), 
90  }2(9);  11  CFR  9002.11,  9032.9.  These 
rei  uirements  are  tied  to  the  overall 
pr  mary  and  general  election 
ex  }enditure  Umits  set  forth  at  2  U.S.C 
44  la  (b)  and  (c).  and  at  26  U.S.C 


9004(b)  and  9034(b).  See  also  11  CFR 
9004.1, 9004.3(b),  9034.1(d).  Therefore, 
once  8  primary  candidate  is  the  clear 
and  prelected  winner  of  the  primary 
election  process  and  begins  to  campaign 
by  addressing  issues  and  comparabiUty 
with  other  projected  general  election 
candidates,  certain  costs  incurred  prior 
to  the  candidate's  primary  election  date 
of  ineligibility  are  considered  general 
election  expenses  that  are  reimbursable 
by  the  general  election  committee. 

The  Commissicm  is  seeking  commwits 
on  whether  the  pertinent  rules  should 
provide  more  specific  guidance  on  how 
certain  expenditures  might  be 
characterized.  Questions  have  arisen  in 
recent  election  cycles  as  to  whether 
certain  primary  funding  was  in  fact  used 
to  benefit  the  genera)  election.  As 
additicHial  states  choose  to  hold  their 
state  nominating  conventions  or 
primary  elections  ear^y  in  the  election 
cycle,  the  major  parties'  selection  of  a 
nonoinee  is  increesingly  Hk^  to  be 
decided  long  befrae  the  ccmvention. 
Once  •  candidate  has  secured  enough 
delegates  to  win  the  nominati<Hi.  the 
focus  of  the  campaign  may  turn  in  large 
part  to  the  general  election.  However, 
the  Cenunission  realizes  ^at  it  can  be 
difficult  to  distinguidi  between 
legitimate  primary  campaign  activity, 
such  88  that  wfaidi  is  desi^oed  to  kick. 
up  delegates,  or  is  related  to  the  primary 
outcomes  or  pre-convention 
preparation,  trom  activity  that  is  geared 
tflwrards  the  gnieral  election. 

The  Commissiaa  is  considering 
several  ahematives  that  would  provide 
additional  guidance  to  presidential 
campaign  committees  on  how  such 
expenditures  are  treated.  The 
Commission  welcomes  comments  on 
any  of  these  approaches,  as  well  as 
suggestions  on  other  ways  available  to 
deal  with  this  situation. 

One  question  concerns  depreciation 
of  primary  committee  assets  in  this 
situation.  Section  9034.5(c)(1)  currently 
permits  a  standard  40%  depreciation  of 
capital  assets  held  by  a  primary 
campaign  committee,  except  for  items 
acquired  after  the  committee's  DOI.  A 
higher  depreciation  is  allowed  for  a 
particular  item  if  the  committee 
demonstrates  through  documentation 
that  the  asset's  fair  market  value  is 
lower. 

Under  certain  circumstances, 
however,  the  40%  figure  may  be  overly 
generous.  For  example,  if  the  prim.iry 
committee  purchases  a  $20,000 
computer  system  shcwtly  l)efore  the 
primary  election  DOI  and  then  sells  it  to 
the  general  election  committee,  allowing 
the  primary  campaign  to  assume  a  40% 
depredation  would  result  in  a  nearly 
$8,000  subsidy  from  the  primary  to  the 


general  electicm  committee.  The 
Commission  is  therefore  proposing  that 
paragraph  9034.5(c)(1)  be  amended  to 
clarify  that  a  higher,  lower,  or  no 
depreciation  may  be  daimed  in 
appropriate  cases. 

Current  11  CFR  9034.4(b)(3)  states 
that  expenses  incurred  after  a 
candidate's  primary  election  DOI  are  not 
considered  quaUfied  campaign 
expenses,  except  for  certain  winding 
down  costs  and  costs  incurred  in 
continuing  to  campaign.  See  11  CFR 
9034.4(a)(3).  The  Commission  is 
considering  whether  this  language 
should  be  expanded  to  clarify  that, 
consistent  with  26  U.S.C.  9002(1 1)(B) 
and  11  CFR  9002.11(b),  goods  received 
prior  to  the  DOI  that  are  used  for  the 
general  election,  and  pre-DOI  services 
that  provide  a  benefit  to  the  general 
election  campaign,  are  considered 
qualified  campaign  expenses  for  the 
general  election  and  not  for  the  primary 
election. 

One  approach  would  be  to  allocate 
the  cost  of  each  capital  asset  between 
the  primary  and  the  general  election, 
based  on  when  the  asset  was  acquired 
and  the  time  the  committee  began  to 
focus  on  the  general  election.  This  could 
be  difficult  to  administer,  however, 
requiring  as  it  would  an  asset-by-asset 
determination. 

Another  approach  would  be  to 
include  a  presumption  in  section 
9034.4(b)(3)  that  capital  assets 
purchased  during  a  certain  period 
before  the  first  day  of  the  candidate's 
party's  national  nominating  convention 
are  general  election  assets.  Section 
9034.4(b)(3)  of  the  proposed  rules 
would  set  a  presumed  cutoff  date  of  60 
days  before  the  start  of  the  candidate's 
party's  national  nominating  convention. 
However,  the  Commission  is  requesting 
comments  on  whether  some  other  cutoff 
point  would  better  serve  this  purpose, 
as  well  as  whether  a  uniform  cutoff 
date,  such  as  June  15  preceding  the 
naticHial  nominating  convention,  would 
be  more  appropriate.  If  so.  what  date 
should  be  selected?  If  a  more  flexible 
approach  is  desirable,  how  should  the 
appUcable  timeframe  be  computed? 
Should  it  be  the  date  of  the  candidate's 
parly's  last  state  primary  election? 

Whatever  approach  is  adopted,  the 
presumption  would  be  rebuttable  based 
on  each  candidate's  particular 
circumstances.  If  a  candidate  could 
demonstrate  that  he  or  she  was  still 
largely  involved  in  campaigning  for  the 
nomination  after  the  presumptive  cutoff 
date,  that  date  could  be  moved  back.  In 
the  case  of  a  brokered  convention, 
several  candidates  might  be  found  to 
have  focused  nearly  exdusively  on 
securing  the  nomination  until  the  date 


diuing  the  convention  on  which  one  in 
fact  did  so.  Ccmversely.  a  candidate  who 
became  the  dear  and  projected  nominee 
of  a  party  early  in  the  presidential 
election  year  might  be  found  to  have 
made  expenditures  in  connection  with 
the  general  election  well  in  advance  of 
the  designated  cutoff  date. 

In  determining  how  expenditures 
made  as  of  a  certain  date  should  be 
characterized,  the  Commission  might 
consider  such  infonnation  as  how  many 
delegates  the  candidate  has,  the  number 
of  candidates  who  received  votes  in 
each  of  the  candidate's  party's  most 
recent  state  primary  elections  or  other 
state  nominating  procedures,  the 
relative  percentages  received  by  each 
candidate  in  these  proceedings,  and 
whether  the  candidate  had  begun  to 
focus  on  issues  raised  by  other  projected 
general  election  candidates  and  his  or 
her  comparabihty  with  such  candidates. 
The  Commission  welcomes  suggestions 
of  other  fadors  that  could  prove  helpful 
in  making  this  determination. 

Another  question  involves  local 
campaign  offices  that  continue  to 
operate  after  a  state's  primary  election 
or  oihei  nominating  procedure  is  over, 
when  the  office  is  no  longw  focused  on 
securing  the  nomination  in  that  state. 
The  Commission  is  proposing  a 
rebuttable  presumption  that  a  local 
campaign  office  that  remains  op«i  more 
than  30  days  after  a  state's  primary 
election,  or  the  close  of  any  other 
nomination  process  in  that  state,  is 
operating  in  support  of  the  general 
election  campaign.  The  Commission 
welcomes  comments  on  this  approach, 
as  well  as  suggestions  for  others  that 
would  result  in  a  fair  attribution  of  these 
expenditures. 

This  situation  becomes  more 
compUcated  when  appUed  to  suppUes 
and  materials.  The  Commission  is 
therefore  seeking  comments  on  how 
such  items  should  be  treated.  One 
approach  would  be  to  require  an 
inventory  of  everything  on  hand, 
including  campaign  materials  but 
perhaps  exduding  items  below  a  certain 
threshold  amount,  as  of  the  DOL  These 
items  would  then  be  sold  to  the  general 
election  at  cost  If  th«re  was  no 
inventory,  ever)rthing  purchased  or 
dehvered  in  the  last  60  days  before  the 
DOI  would  be  i»esumed  to  be  a  general 
election  expense.  The  Commission 
notes  that  this  approach  could  be 
difficult  to  verify,  since  the  inventory 
would  be  at  a  point  in  time  which  could 
not  be  recreatML  Nevertheless,  it  is 
important  that  primary  election  fimds 
not  be  used  to  subsidize  the  general 
election. 

Finally,  the  Commission  welcomes 
comments  on  how  other  foods  and/or 


services,  such  as  campaign-related 
travel  and  media  expenses,  should  be 
treated  in  this  context  For  example,  if 
a  candidate  travels  to  a  state  where  the 
primary  has  already  been  held,  some  of 
the  travel  could  be  for  fundraising  to 
help  obtain  the  nomination,  but  some  or 
all  might  be  for  general  election 
purposes. 

Nothing  in  this  NPRM  is  intended  to 
revise  the  Commission's  "continuing  to 
campaign"  rules  set  forth  at  11  CFR 
9034.4(a)(3)(ii).  These  rules  aUow  a 
candidate  who  is  no  longer  eligible  for 
matching  funds  but  is  still  seeking  the   • 
nomination  to  use  post-DOI 
contributions  to  pursue  his  or  her 
primary  camp~aign— a  different  situation 
than  that  addressed  in  this  proposal. 

The  Commission  recognizes  that, 
under  unusual  drcumstances,  a 
candidate  who  appears  to  have  been 
eliminated  early  in  the  election  cyde 
may  later  secure  the  nomination.  As  is 
ciurently  true,  these  spedal  situations 
would  be  evaluated  on  a  case-by-case 
basis. 

Conversely,  a  candidate  who  appears 
to  have  secured  the  nomination  early  in 
the  campaign  may  in  fad  fail  to  obtain 
it,  and  thus  not  quahfy  for  general 
election  funding.  The  Commission  is 
less  concerned  with  this  possibiUty,  as 
the  focus  of  this  portion  of  the 
rulemaking  is  on  how  certain 
expenditures  should  be  treated  by  those 
candidates  who  go  on  to  become  the 
convention's  nominee. 

2.  Convention  Expenses  of  Ineligible 

Candidates 

The  Commission  is  seeking  comments 
on  whether  expenses  incurred  by  losing 
primary  election  candidates  in  attending 
their  party's  national  nominating 
convention  should  be  considered  a 
qualified  campaign  expense  under  1 1 
CFR  9032.9.  Such  attendance  could 
provide  a  defeated  candidate  the 
opportiuiity  to  continue  to  fundraise, 
peihaps  to  campaign  for  the  vice 
presidential  nomination,  and  to 
maintain  contad  with  his  or  her 
pledged  convention  delegates. 

The  Commission  notes,  however,  that 
quahfied  campaign  expenses  are 
defined  in  the  Presidential  Primary 
Matching  Payment  Account  Ad  at  26 
U.S.C.  9032(9)(A)  as  those  "incurred  by 
a  candidate,  or  by  his  authorized 
committee,  in  connection  with  his 
campaign  for  nomination  for  election." 
This  definition  seemingly  does  not 
apply  to  those  no  longer  seeking  the 
presidential  nomination.  Also,  the  term 
"candidate"  is  defined  as  "an 
individual  who  seeks  nomination  for 
election  to  be  President  of  the  United 
States,"  and  thus  does  not  on  its  £ace 
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include  those  seeking  the  vice 
presidential  nomination.  26  U.S.C. 
9032(2).  Further,  in  recent  years  ^ 
presidential  candidates  have 
increasingly  announced  their  vice 
presidential  selections  in  advance  (at 
times  well  in  advance)  of  the  national 
convention.  Finally,  under  11  CFR 
9034. Ifb),  candidates  can  already  count 
fundraising  expenses  incurred  following 
their  Date  of  Ineligibility  (DOI), 
including  those  inciured  at  a  national 
nominating  convention,  as  quahHed 
campaign  expenses. 

The  Commission  is  also  concerned 
about  potential  practical  problems  with 
this  approach.  For  example,  if  a 
candidate's  DOI  occurs  early  in  the 
election  cycle,  there  will  be  a 
substantial  gap  between  the  DOI  and  the 
date  of  the  convention.  The  purpose  of 
the  10%  rule  (26  U.S.C.  9033(c)(1)(B); 
11  CFR  9033.5(b)),  under  which  a 
candidate  becomes  ineligible  for 
additional  funding  on  the  30th  day 
following  the  date  of  the  second 
consecutive  primary  election  in  which 
he  or  she  receives  less  than  10%  of  the 
popular  vote,  is  to  discontinue  funding 
of  candidates  who  have  not  received 
substantial  support  following  their 
initial  establishiinent  of  eligibility.  See 
122  Congressional  Record  S.3787  (daily 
ed.  March  18, 1976)  (remarks  of  Sen. 
Taft). 

A  related  concern  is  that,  under  these 
circumstances,  the  Commission  may  be 
well  along  in  the  audit  of  a  candidate's 
campaign  by  the  time  the  convention 
opens.  Providing  an  additional 
matching  fund  period  to  such 
candidates  could  substantially 
complicate  the  audit  process. 

If  this  approach  were  to  be  adopted, 
tlie  Commission  welcomes  comments 
on  who  should  be  covered  by  the  new 
provision,  and  dining  what  timeframe  it 
should  apply.  Should  this  be  limited  to 
expenses  incurred  by  the  candidate,  or 
the  candidate  and  his  or  her  immediate 
family,  or  should  it  also  include 
campaign  staff?  If  the  latter,  should  such 
staff  be  limited,  either  by  number  or 
position  held  in  the  campaign?  The 
Commission  notes  that,  where  a  number 
of  candidates  sought  the  nomination, 
the  expenses  of  these  candidates,  their 
families,  and  accompanying  campaign 
staff  could  be  substantial. 

Please  note  that  the  draft  rules  that 
follow  do  not  include  any-specific 
regulatory  language  on  this  point  ^ 

C.  Audits 

1.  Calculation  of  Repayment  Ratio 

Under  section  9038.2(b)(2), 
committees  are  required  to  repay 
amounts  received  from  the  matching 


ayment  account  that  are  used  for  non- 
(  ualified  campaign  expenses.  The 
i  mount  of  any  repayment  sought  under 
s  ection  9038.2(b)(2)  bears  the  same  ratio 
1 3  the  total  amount  of  non-qualified 
( ampaign  expenses  as  the  amoimt  of 
I  latching  funds  certified  to  the 
(  andidate  bears  to  the  candidate's  total 
c  eposits,  as  of  the  candidate's  date  of 
i  leligibility.  Repayment  determinations 
I  nder  this  section  include  all  non- 
(  ualified  campaign  expenses  paid 
I  etween  the  committee's  date  of 
i  iception  and  the  point  when 
c  ommittee  accoimts  no  longer  contain 
t  latching  funds.  Thus,  the  repayment 
a  mount  is  calculated  by  multiplying  the 
t  )tal  non-qualified  campaign  expenses 
t  y  the  repayment  ratio,  as  determined 
c  n  the  candidate's  date  of  ineligibility. 

However,  this  section  does  not  serve 
i  s  intended  purpose  when  appfied  to  a 
c  andidate  that  receives  a  significant 
a  mount  of  matching  payments  after  his 
c  r  her  date  of  ineligibiUty.  Section 
J  038.2(b)(2)  does  not  take  into  accoimt 
J  rivate  contributions  received  by  the 
c  mdidate  after  his  or  her  date  of 
i  leligibihty.  Consequently,  when  this 
s  action  is  apphed  to  a  candidate  that 
r  iceives  a  significant  amount  of  private 
c  3ntributions  after  that  date,  it  generates 
a  repayment  amount  that  does  not 
i  :curately  reflect  the  ratio  of  matching 
]  ayments  to  private  contributions 
i  :tually  received  by  that  candidate 
(  uring  the  courts  of  the  campaign. 

Similarly,  section  9038.2(ib)(2l  is 
i:  iconsistent  with  the  statute  when 
a  iplied  to  a  candidate  who  does  not 
r  fceive  matching  payments  until  after 
1:  is  or  her  date  of  ineligibihty.  Section 
S  D38(b)(2)  of  the  Matching  Payment 
/  ccount  Act  requires  a  candidate  who 
u  ses  pubhc  funds  for  non-quahfied 
c  impaign  expenses  to  repay  a  portion  of 
t  le  public  funds  he  or  she  received  to 
t  le  Treasury.  However,  when  section 
a  D38.2(b)(2)  of  the  regulations  is  applied 
ti » a  candidate  who  does  not  receive 
r  latching  payments  until  after  his  or  her 
c  ate  of  ineligibility,  the  rule  arguably 
g  merates  a  repayment  ratio  of  zero  even 
i  the  candidate  incurred  numerous  non- 
c  jalified  campaign  expenses.  Thus, 
I  nder  the  regulations,  the  candidate 
V  ould  not  be  required  to  repay  any  of 
t  lose  funds,  even  though  the  statute 
s  )ecifically  requires  repayment  in  this 
s  tuation. 

Section  9038.2(b)(2)(iii)  of  the 
p  roposed  rules  contains  two  proposed 
r  ivisions  that  would  address  these 
s  tuations.  The  first  proposal  would 
c  lange  the  date  for  determining  the 
c  mdidate's  repayment  ratio  from  the 
c  ite  of  ineligibility  to  90  days  after  the 
t  ite  of  ineligibility.  A  ratio  determined 
0  1  the  later  date  would  take  into 


account  most  of  the  post-DOI  private 
contributions  received  by  the  candidate. 
As  a  result,  the  ratio  will  more 
accurately  reflect  the  amoimt  of 
matching  payments  and  private 
contributions  actually  received.  This 
approach  would  also  produce  an 
accurate  repayment  ratio  and  repayment 
amount  for  those  candidates  that  do  not 
receive  any  matching  payments  until 
after  their  date  of  ineligibihty.  As  a 
result,  this  proposed  revision  would 
address  both  of  the  situations  described 
above. 

The  second  proposal,  which  is  set  out 
in  paragraph  (A)  of  this  section,  would 
take  a  narrower  approach.  Under  this 
proposal,  the  Commission  would  treat 
all  matching  funds  certified  in  response 
to  matching  payment  submissions 
received  as  of  the  candidate's  date  of 
ineligibility  as  though  they  were 
certified  as  of  the  candidate's  date  of 
ineligibility.  Treating  these  funds  as 
though  they  were  certified  pre-DOI 
would  allow  the  Commission  to  use 
these  funds  to  calculate  the  repayment 
ratio,  resulting  in  a  ratio  of  an  amount 
greater  than  zero  that  reflects  the  mix  of 
public  funds  and  private  contributions 
actually  received.  The  Commission 
could  then  use  this  ratio  to  determine 
the  amount  that  the  candidate  is 
required  to  repay  under  section 
9038(b)(2)  of  the  statute. 

The  Commission  welcomes  comments 
on  which  approach  would  be  preferable. 
Please  note  that,  if  the  first  approach  is 
adopted,  paragraph  (A)  will  be 
unnecessary,  and  therefore  will  not  be 
included  in  the  final  rules.  If  paragraph 
(A)  is  adopted,  the  candidate's 
repayment  ratio  will  continue  to  be 
determined  as  of  the  candidate's  date  of 
ineligibihty,  as  it  is  under  the  current 
rules. 

In  ah  effort  to  improve  clarity,  the 
proposed  rules  would  also  break  this 
section  down  in  to  separate  paragraphs. 
The  Conunission  welcomes  comments 
on  the  proposed  changes  to  section 
9038.2(b)(2). 

D.  Part  9039  Investigations 

1.  Commission  Actions  Following  Part 
9039  Investigations 

The  Commission's  review  and 
investigatory  authority  for  administering 
the  matching  fund  program  is  set  forth 
at  26  U.S.C.  9039(b).  hi  carrying  out 
these  responsibilities,  the  Commission 
must  perform  a  continuing  review  of 
candidate  and  committee  reports  and 
submissions,  and  other  relevant 
information.  The  implementing 
regulations  are  found  at  11  CFR  part 
9039. 
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For  the  most  part  the  Commission's 
review  is  routine,  carried  out  in 
accordance  with  the  eligibihty,  audit 
and  repayment  procedures  contained 
elsewhere  in  the  regulations.  26  U.S.C. 
9039(b)  and  its  implementing 
regulations  provide  authority  to  conduct 
audits  and  investigations  outside  of  the 
audits  required  under  26  U.S.C.  9038 
and  11  CFR  part  9038.  Most  of  these 
cases  have  involved  issues  relating  to  a 
candidate's  continuing  eligibiUty  or  the 
amount  of  his  or  her  entitlement  during 
the  course  of  the  campaign,  although 
they  could  also  involve  a  post-election 
inquiry. 

Section  9039.3  of  the  regulations 
describes  how  examinations,  audits  and 
investigations  are  conducted  in  these 
inquiries.  The  Commission  is 
considering  whether  to  provide  in  the 
final  rules  a  fuller  explanation  of  actions 
that  may  be  taken  at  the  conclusion  of 
any  such  action.  Please  note  that  there 
is  no  specific  language  in  the  text  of  the 
proposed  niles  cm  this  point. 

Under  this  approach,  if  tlie 
Commission  decided  to  take  no  further 
action  in  a  9039  case,  the  candidate(s) 
and  committee(s)  involved  would  be  so 
notified.  If  the  Commission  decided  that 
there  was  a  sufficient  basis  to  take 
further  action,  such  action  would  follow 
as  closely  as  possible  the  procedures 
already  in  place  for  comparable 
situations.  See  e.g.,  11  CFR  9033.10.  For 
example,  a  post  election  inquiry  could 
lead  to  either  an  additional  repayment 
determination,  in  which  case  the 
procedures  set  forth  at  11  CFR  9038.2 
for  making  and  challenging  repayment 
determinations  would  apply,  or  a  2 
U.S.C.  437g  enfcHrement  action. 

The  Commission  welcomes  comments 
on  these  proposed  amendments  to  11 
CFR  part  9039. 

General  Elections 

A.  General  Election  Legal  and 
Accounting  Compliance  Costs 

On  March  1, 1994,  the  Commission 
received  a  Petition  for  Rulemaking  from 
the  Center  for  Responsive  Politics 
requesting  that  the  Commission  repeal 
its  rules  providing  for  the  use  of 
privately-financed  general  election  legal 
and  accounting  compUance  funds 
("GELAC")  in  Presidential  campaigns. 
Specifically,  the  petitioner  seeks  repeal 
of  11  CFR  100.8(bHl5)  (last  two 
sentences),  106.2(bK2)(iii)  (last 
sentence),  9002.11(b)(5),  9003.3(a),  and 
9035.1(c)(1).  The  petition  argues  that  the 
Commission's  rules  undermine  the 
abihty  of  the  public  financing  laws  to 
achieve  the  objective  of  reducing  the 
influence  of  large  contributions  in 
Presidential  elections.  It  charges  that 


these  regulations  permit  evasion  of  the 
prohibition  on  accepting  contributions 
to  defray  qualified  campaign  expenses 
estabUshed  by  the  Presidential  Election 
Campaign  Fund  Act.  26  U.S.C.  9003(b). 
Furthermore,  the  petition  claims  that 
the  Commission's  regulations  violate  the 
spending  limits  established  by  the 
FECA.  2  U.S.C.  441a. 

On  March  30, 1994,  the  Commission 
pubhshed  a  Notice  of  AvailabiUty 
seeking  statements  in  support  of  or  in 
opposition  to  the  petition.  59  FR  14794 
(March  30, 1994).  In  response  to  the 
Notice,  four  statements  have  been 
received  frtim  the  Internal  Revenue 
Service,  Public  Qtizen,  Common  Cause, 
and  a  joint  comment  bom  the 
Democratic  National  Committee  and  the 
RepubUcan  National  Committee.  Two 
were  supportive  while  one  opposed  the 
reversal  of  the  Commission's  long 
standing  policies  regarding  legal  and 
accounting  costs.  The  Internal  Revenue 
Service  found  no  conflict  with  the 
Internal  Code  or  the  Regulations 
thereunder. 

The  Commission  is  continuing  to 
consider  the  petition  as  part  of  this 
rulemaking  and  seeks  further  comment 
on  aboUshing  the  GELAC.  The 
Commission  is  also  seeking  evidence 
either  supporting  or  refuting  the 
petitioner's  claim  that  the  privately- 
funded  GELAC  undermines  the  public 
financing  of  general  election  campaigns 
by  allowing  the  actuality  and  the 
appearance  of  improper  influence  in 
Presidential  elections.  Absent  evidence 
supporting  the  petitioner's  claim,  the 
Commission  would  be  reluctant  to 
completely  eliminate  the  GELAC 
because  Presidential  campaigns  would 
need  to  devote  some  of  their  pubUc 
funds  for  comphance  expenses,  instead 
of  using  public  moneys  for  campaign 
expenses.  The  result  could  be 
significant  difficulty  in  complying  with 
the  public  financing  statutes  and  the 
FECA.  The  GELAC  is  also  used  to  make 
repayments,  which  would  need  to  be 
funded  bom  other  sources.  Moreover, 
the  elimination  of  monetary 
contributions  of  $1000  or  less  for 
compliance  purposes  could  force  some 
committees  to  turn  to  much  larger  in- 
kind  donation  of  legal  and  accounting 
services  to  ensure  that  their  compliance 
obhgations  are  satisfied.  See  2  U.S.C 
431(8)(B)(ix)  and  (9)(B)(vii). 

Accordingly,  comments  are  requested 
on  several  alternative  revisions  to  the 
GELAC.  For  example,  should  the 
amount  nused  and  spent  for  compliance 
costs  be  limited  to  a  fixed  percentage  of 
the  general  election  spending  Umit?  If 
so,  what  amount  or  percentage  would  be 
sufficient  to  ensure  that  adequate 
amounts  are  available  for  meeting 


compliance  obligations?  Please  note  that 
this  approach  is  not  included  in  the 
proposed  rules  which  Follow. 

Tne  petitioners  and  one  commenter 
also  challenge  the  appropriateness  of 
allowing  fundraising  costs  for  the 
GELAC  to  be  paid  for  by  the  GELAC  on 
the  ground  these  expenses  are  campaign 
expenses  that  should  be  subject  to  the 
spending  limits.  The  current  rules 
permit  fundraising  costs  to  be  paid  by 
the  GELAC  because  it  would  not  be 
appropriate  to  sue  pubUc  funds  to 
solicit  private  contributions  that  are 
used  solely  for  legal  and  accounting 
compliance  purposes.  However,  the 
Commission  is  concerned  that 
fundraising  activities  for  the  GELAC 
could  be  used  to  generate  electoral 
support  for  the  candidate's  campaign, 
and  if  so,  should  be  treated  as  quaUfied 
campaign  expenses.  Accordin^y, 
comments  are  sought  on  whether  to 
continue  to  permit  the  GELAC  to  pay 
the  entire  amount  of  these  costs,  or 
whether  a  fixed  percentage  of  GELAC 
fundraising  costs  should  be  paid  by  the 
general  election  campaign  committee. 
Splitting  the  costs  would  recognize  that 
sohcitations  and  other  activities 
conducted  to  raised  GELAC  funds  have 
a  campaign-related  component. 
Comments  are  sought  as  to  the 
appropriate  percentage  that  should  be 
paid  from  general  election  funds.  Please 
note  that  this  approach  is  not  included 
in  the  proposed  rules  which  follow. 

The  Commission  is  also  considering 
modifying  section  9003.3(a)(l)(i)(A), 
which  currently  requires  sohdtations  to 
clearly  state  that  the  contributions  are 
solicited  for  the  GELAC  A  new 
sentence  would  also  require 
sohcitations  to  state  that  contributions 
to  the  GELAC  may  not  be  used  for 
campaign  purposes. 

Please  note  that  the  provisions 
regarding  predesignations  and  transfer 
of  primary  funds  to  the  GELAC  in 
paragraphs  (a)(1)  (ii)-(iv)  would  be 
reorganized. 

Current  paragraphs  (a)(2)(i)  (A) 
through  (H)  of  section  9003.3  set  forth 
the  permissible  sues  of  GELAC  funds. 
The  Petition  for  Rulemaking  urged  the 
Commission  to  delete  current  paragraph 
(H)  allowing  GELAC  funds  to  be  used  to 
pay  unreimbursed  costs  of  providing 
transportation  for  the  Secret  Service  and 
national  security  staff.  Although  this 
provisions  is  included  in  the  attached 
proposed  rules,  the  Commission  seeks 
further  comment  on  whether  it  is 
appropriate  to  use  GELAC  fimds  for  this 
purpose.  Please  note  that  GELAC  funds 
may  not  be  u:>ed  to  pay  transition  costs 
(cf.  AO  1980-97);  legal  defense  hind 
expenses  [cf.  AO  1979-37);  legal 
expenses  not  related  to  ensuring 
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compliance,  such  as  contract  litigation 
or  electoral  college  expenses;  and 
winding  down  expenses  that  are  not  for 
legal  and  accounting  compliance 
purposes. 

In  addition,  the  Commission  proposes 
reducing  from  70%  to  50%  the  standard 
amount  that  the  GELAC  may  pay  for 
computer-related  costs,  and  the 
corresponding  exclusion  from  the 
spending  limits.  See  11  CFR  9003.3 
(a)(2)(ii)(A),  (b)(6)  and  (c)(6).  The 
GELAC  is  relatively  small  in 
comparison  to  the  publicly  funded 
general  election  account.  Much  of  the 
computer  costs  are  for  basic  accounting 
purposes,  which  the  campaign 
committee  would  need  to  perform 
regardless  of  the  need  to  comply  with 
the  campaign  financing  laws.  Please 
note,  however,  that  committees  would 
still  be  able  to  deduct  a  higher  amoimt 
if  they  can  show  that  their  computer- 
related  compliance  costs  are  higher. 

Section  9003.3(a)(2)(iv)  would  be 
modified  slightly  to  clarify  that  funds 
remaining  in  the  GELAC  may  only  be 
used  to  pay  debts  remaining  from  the 
primary  or  for  other  lawful  purposes  if 
all  GELAC  expenses  have  been  paid. 
Finally  the  Commission  is  proposing  to 
revise  two  citations  contained  in  11  CFR 
9003.3(a)(2)(iii).  The  first  sentence  of 
this  paragraph  cxurently  refers  to 
paragraphs  9003.3(a)(2)(i)  (A)  through 
(E).  This  would  be  updated  to  read,  "11 
CFR  9003.3(a)(2)(i)  (A)  through  (F)  and 
(H)."  Also,  the  citation  to  paragraph 
9003.3(a)(2)(i)(F)  in  the  second  sentence 
should  instead  refer  paragraph 
9003.3(a)(2)(i)(G). 

B.  Gains  on  the  Use  of  Public  Funds 

Section  9004.5  of  the  Commission's 
regulations  allows  a  committee  to  invest 
public  funds  or  use  them  in  other  ways 
to  generate  income,  provided  that  an ' 
amount  equal  to  the  net  income  derived 
from  those  investments,  minus  any 
taxes  paid,  is  repaid  to  the  Treasury. 
Section  9007.2(b)(4)  also  lists  the  receipt 
of  any  income  as  a  result  of  investment 
or  other  use  of  payments  from  the  fund 
pursuant  to  11  CFR  9004.5  as  one  of  the 
basis  for  requiring  repayment.  These 
provisions  seek  to  ensure  that  any 
income  received  through  these  use  of 
public  funds  benefits  the  public 
financing  system. 

The  proposed  rules  would  indicate 
that  section  9004.5  applies  to  any  use  of 
public  funds  that  results  in  come  to  the 
committee,  regardless  of  whether  the 
committee  engaged  in  that  use  with  the 
intention  of  generating  income.  The 
proposed  rules  also  contain  a 
conforming  amendment  to  section 
9007.2(b)(4),  which  would  indicate  that 
income  on  investment  or  other  use  of 
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payments  from  the  Fund  must  be  repaid 
to  the  Treasury.  The  Comission  notes 
that  if  a  committee  loses  an  item  that  is 
insured,  and  the  insurance  proceeds 
exceeds  the  cost  of  replacing  the  itefti, 
such  excess  would  be  considered 
income  for  the  purposes  of  proposed 
sections  9004.5  and  9007.2(b)(4). 

These  provisions  are  not  meant  to 
require  repayment  of  income  that 
qualifies  as  exempt  function  income 
under  section  527(c)(3)  of  the  Internal 
Revenue  Code,  26  U.S.C.  527(c)(3),  such 
as  receipts  from  fundraising  activities. 
The  Commission  welcomes  comments 
on  these  proposed  revisions. 

Viiscellaneous  and  Technical 
Amendments 

In  the  interests  of  clarity,  the 
Commission  is  proposing  to  add  a 
:omma  in  the  last  sentence  of  11  CFR 
3003.1(b)(4).  and  in  the  second  sentence 
Df  11  CFR  9033.1(b)(5).  Both  paragraphs 
:oncem  candidate  and  committee 
agreements  to  furnish  certain 
documentation  to  the  Commission. 

Current  11  CFR  9033.4(b)  states  that, 
n  evaluating  a  candidate's  matching 
funds  submission,  the  Commission  may 
:onsider  other  relevant  information  in 
;ts  possession,  including  but  not  limited 
:o  past  actions  of  the  candidate  in  an 
jarlier  campaign.  This  provision  was 
leld  to  exceed  the  Commission's 
statutory  authority  in  LaRoucbe  v.  FEC, 
)96  F.2d  1263  (D.C.  Cir.  1993),  cert, 
ienied  114  S.  Ct.  550.  The  Commission 
s  therefore  proposing  to  delete  this 
jaragraph  from  the  rule. 

!]onclusion 

The  Commission  welcomes  comments 
)n  the  foregoing  proposed  amendments 
o  the  public  financing  regulations,  the 
ssues  raised  in  this  notice,  and  on  other 
ispects  of  the  public  financing  process 
hat  could  be  addressed  in  these 
egulations.  No  final  decision  has  been 
nade  by  the  Commission  concerning 
iny  of  the  proposals  contained  in  this 
Notice. 

Certification  of  No  Effect  Pursuant  to  5 
J.S.C.  Section  605(b)  (Regulatory 
flexibility  Act)  * 

The  attached  proposed  rules,  if 
jromulgated.  will  not  have  a  significant 
conomic  impact  on  a  substantial 
:  lumber  of  small  entities.  The  basis  for 
1  his  certification  is  that  few,  if  any, 
I  mall  entities  will  be  affected  by  these 
iroposed  rules.  Further,  any  small 
ntities  affected  are  already  r^uired  to 
omply  with  the  requirements  of  the 
•residential  Election  Campaign  Fund 
^ct  and  the  Presidential  Primary 
(latching  Payment  Account  Act  in  these 
i  reas. 


List  of  Subfects 

1 1  CFR  Parts  9003-9004 

Campaign  funds.  Elections.  Political 
candidates. 

1 1  CFR  Parts  9006-9007 

Administrative  practice  and 
procedure.  Campaign  funds.  Elections, 
Political  candidates,  Reporting 
requirements. 

1 1  CFR  Parts  9033-9034 

Campaign  funds,  Elections.  Pohtical 
candidates. 

1 1  CFR  Parts  9037-9038 

Administrative  practice  and 
procedure,  Campaign  funds,  Political 
candidates. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
subchapters  E  and  F  of  chapter  I  of  title 
1 1  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  9003— ELIGIBILTTY  FOR 
PAYMENTS 

1 .  The  authority  citation  for  Part  9003 
would  continue  to  read  as  follows: 

Authority:  26  U.S.C.  9003  and  9009(b). 

2.  In  §  9003.1,  the  introductory  text  of 
paragraph  (b)  would  be  republished, 
paragraph  (b)(4)  would  be  revised,  and 
new  paragraph  (b){10)  would  be  added, 
to  read  as  follows: 

§9003.1    Candidate  and  committee 
agreements. 

»         »         *         *        • 

(b)  Conditions.  The  candidates  shall: 

»         •         •         *  -      • 

(4)  Agree  that  they  and  their 
authorized  committee(s)  will  keep  and 
furnish  to  the  Commission  all 
documentation  relating  to  receipts  and 
disbursements  (includhig  all  books  and 
bank  records  for  all  accoimts),  all 
documentation  required  by  this 
subchapter  (including  those  required  to 
be  maintained  under  11  CFR  9003.5), 
and  other  information  that  (he 
Commission  may  request.  If  the 
Candidate  or  the  candidate's  authorized 
committee  maintains  or  uses 
computerized  information  containing 
any  of  the  categories  of  data  listed  in  11 
CFR  90Q3.6(a),  the  committee  will 
provide  computerized  magnetic  media, 
such  as  magnetic  tapes  or  magnetic 
diskettes,  containing  the  computerized 
information  at  the  times  specified  in  11 
CFR  9007.1(b)(1)  that  meets  the 
■requirements  of  11  CFR  9003.6(b).  Upon 
request,  documentation  explaining  the 
computer  system's  software  capabilities 
shall  be  provided,  and  such  personnel 
as  are  necessary  to  explain  the  operation 


of  the  computer  system's  software  and 
the  computerized  information  prepared 
or  maintained  by  the  committee  shall 
also  be  made  available. 

•        *        •        •        • 

(10)  Agree  that  any  television 
commercial  prepared  or  distributed  by 
the  candidate  will  be  prepared  in  a 
manner  which  ensures  that  the 
commercial  contains  or  is  accompanied 
by  closed  captioning  of  the  oral  content 
of  the  commercial  to  be  broadcast  in 
line  21  of  the  vertical  blanking  interval, 
or  is  capable  of  being  viewed  by  deaf 
and  hearing  impaired  individuals  via 
any  comparable  successor  technology  to 
line  21  of  the  vertical  blanking  interval. 

3.  Section  9003.3  would  be  revised  to 
read  as  follows: 

§9003.3    Allowable  Contributions. 

(a)  Legal  and  accounting  compliance 
fund — major  party  candidates. 

(1)  Sources. 

(i)  A  major  party  candidate  may 
accept  contributions  to  a  legal  and 
accounting  compliance  fund  if  such 
contributions  are  received  and 
disbursed  in  accordance  with  this 
section.  A  legal  and  accoimting 
compliance  fund  may  be  established  by 
such  candidate  prior  to  being  nominated 
or  selected  as  the  candidate  of  a 
political  party  for  the  Office  of  President 
or  Vice  President  of  the  United  States. 

(A)  All  solicitations  for  contributions 
to  this  fund  shall  clearly  state  that  such 
contributions  will  be  used  by  this  fund 
solely  for  legal  and  accoimting  services 
to  ensure  compliance  with  Federal  law. 
Such  solicitations  shall  also  state  that 
contributions  to  the  fund  will  not  be 
used  for  the  candidate's  election. 

(B)  Contributions  to  this  fimd  shall  be 
subject  to  the  limitations  and 
prohibitions  of  11  CFR  Parts  110. 114. 
and  115. 

(ii)(A)  Contributions  made  during  the 
matching  pajrment  period  that  do  not 
exceed  the  contributor's  limit  for  the 
primary  election  may  be  redesignated 
and  deposited  in  the  legal  and 
accounting  compliance  fund  before  the 
nomination  only  if — 

(1)  The  contributions  represent  funds 
in  excess  of  any  amount  needed  to  pay 
remaining  primary  expenses; 

(2)  The  redesignations  are  received 
within  60  days  of  the  Treasurer's  receipt 
of  the  contributions; 

(3)  The  requirements  of  11  CFR 
110.1(b)(5)  and  (1)  regarding 
redesignations  are  satisfied;  and 

(4)  The  contributions  have  not  been 
submitted  for  matching. 

(B)  All  contributions  redesignated  and 
deposited  pursuant  to  paragraph 
(a)(l)(ii)(A)  of  this  section  shall  be 
subject  to  the  contribution  limitations 


applicable  for  the  general  election, 
pursuant  to  11  CFR  110.1(b)(2)(i). 

(iii)  Fund  received  during  the 
matching  payment  period  that  are 
remaining  in  a  candidate's  primary 
election  account  after  the  nomination 
may  be  transferred  to  the  legal  and 
accoimting  compliance  fund  without 
regard  to  the  contribution  limitations  of 
11  CFR  Part  110  and  used  for  any 
purpose  permitted  under  this  section, 
only  if  the  funds  are  in  excess  of  any 
amount  needed  to  pay  remaining  net 
outstanding  campaign  obligations  under 
11  CFR  9034.1(b)  and  any  amount 
required  to  be  reimbursed  to  the 
Presidential  Primary  Matching  Payment 
Account  under  11  CFR  9038.2.  The 
excess  funds  so  transferred  may  include 
contributions  made  before  the  beginning 
of  the  expenditure  report  period,  which 
contributions  do  not  exceed  the 
contributor's  limit  for  the  primary 
election.  Such  contributions  need  not  be 
redesignated  by  the  contributors  for  the 
legal  and  accounting  compliance  fund. 

(iv)  Contributions  that  are  made  after 
the  beginning  of  the  expenditure  report 
period  but  which  are  designated  for  the 
primary  election  may  be  redesignated 
for  the  legal  and  accounting  comphance 
fund  and  transferred  to  or  deposited  in 
such  fund  if — 

(A)  The  candidate  obtains  the 
contributor's  redesignation  in 
accordance  with  11  CFR  110.1; 

(B)  The  funds  are  in  excess  of  any 
amount  needed  to  pay  remaining  net 
outstanding  campaign  obligation  under 
11  CFR  9034.1(b)  and  any  amount 
required  to  be  reimbursed  to  the 
Presidential  Primary  Matching  Payment 
Account  under  11  CFR  9038.2;  and 

(C)  The  contributions  have  not  been 
submitted  for  matching. 

(v)  Contributions  made  with  respect 
to  the  primary  election  that  exceed  the 
contributor's  limit  for  the  primary 
election  may  be  redesignated  for  the 
legal  and  accounting  compliance  fund 
and  transferred  to  or  deposited  in  such 
fund  if  the  candidate  obtains  the 
contributor's  redesignation  in 
accordance  with  11  CFR  110.1. 

(2)  L^ses. 

(i)  Contributions  to  the  legal  and 
accounting  compliance  fund  shall  be 
used  only  for  the  following  purposes: 

(A)  To  defray  the  cost  of  legal  and 
accounting  services  provided  solely  to 
ensure  compliance  with  2  U.S.C.  431  et 
seq.  and  26  U.S.C.  9001  et  seq.  in 
accordance  with  paragraphHa)(2)(ii)  of 
this  section; 

(B)  To  defray  in  accordance  with 
paragraph  (a)(2)(ii)(A)  of  this  section, 
that  portion  of  expenditures  for  payroll, 
overhead,  and  computer  services  related 


to  ensuring  compliance  with  2  U.S.C. 
431  et  seq.  and  26  U.S.C.  9001  et  sea.; 

(C)  To  defray  any  civil  or  criminal 
penalties  imposed  pursuant  to  2  U.S.C. 
437g  or  26  U.S.C.  9012; 

(D)  To  make  repayments  under  11 
CFR  9007.2; 

(E)  To  defray  the  cost  of  soliciting 
contributions  to  the  legal  and 
accounting  compliance  fund; 

(F)  To  defray  the  cost  of  producing, 
delivering  and  explaining  the 
computerized  information  and  materials 
provided  pursuant  to  11  CFR  9003.6  and 
explaining  the  ojjeration  of  the 
computer  system's  software; 

(GJ  To  make  a  loan  to  an  account 
established  pursuant  to  11  CFR  9003.4 
to  defray  qualified  campaign  expenses 
incurred  prior  to  the  expenditure  report 
period  or  prior  to  receipt  of  federal 
funds,  provided  that  the  amounts  so 
loaned  are  restored  to  the  legal  and 
accounting  compliance  fund;  and 

(H)  To  defray  unreimbursed  costs 
incurred  in  providing  transportation 
and  services  for  the  Secret  Service  and 
national  security  staff  pursuant  to  11 
CFR  9004.6. 

(ii)  (A)  Expenditures  for  payroll 
(including  payroll  taxes),  overhead  and 
computer  services,  a  portion  of  which 
are  related  to  ensuring  compliance  with 
title  2  of  the  United  States  Code  and 
chapter  95  of  title  26  of  the  United 
States  Code,  shall  be  initially  paid  bom 
the  candidate's  federal  fund  account 
under  11  CFR  9005.2  and  may  be  later 
reimbursed  by  the  compliance  fund.  For 
purposes  of  paragraph  (a)(2)(i)(B)  of  this 
section,  a  candidate  may  use 
contributions  to  the  compliance  fund  to 
reimburse  his  or  her  federal  fund 
account  an  amount  equal  to  10%  of  the 
payroll  and  overhead  ex|>enditures  of 
his  or  her  national  campaign 
headquarters  and  state  offices.  Overhead 
expenditures  include,  but  are  not 
limited  te  rent,  utilities,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efforts.  In  addition,  a  candidate  may  use 
contributions  to  the  compliance  fund  to 
reimburse  his  or  her  federal  fund 
account  an  amount  equal  to  50%  of  the 
costs  (other  than  payroll)  associated 
with  computer  services.  Such  costs 
include  but  are  not  limited  to  rental  and 
maintenance  of  computer  equipment, 
data  entry  services  not  performed  by 
committee  personnel,  and  related 
supplies.  If  the  candidate  wishes  to 
claim  a  larger  compliance  exemption  for 
payroll  or  overhead  expenditures,  the 
candidate  shall  establish  allocation 
percentages  for  each  individual  who 
spends  all  or  a  portion  of  his  or  her  time 
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to  perfarm  duties  which  are  considered 
necessary  to  ensure  compliance  with 
title  2  of  the  United  States  Code  or 
chapter  95  of  title  26  of  the  United 
States  Code.  The  candidate  shall  keep 
detailed  records  to  support  the 
derivation  of  each  percentage.  Such 
records  shall  indicate  which  duties  are 
considered  compliance  and  the 
percentage  of  time  each  person  spends 
on  such  activity.  If  the  candidate  wishes 
to  claim  a  larger  compliance  exemption 
for  costs  associated  with  computer 
services,  the  candidates  shall  establish 
allocation  percentages  for  each 
computer  function  that  is  considered 
necessary,  in  whole  or  in  part,  to  ensure 
compliance  within  2  U.S.C.  431  et  seq., 
and  26  U.S.C.  9001  et  seq.  The 
allocation  shall  be  based  on  a  reasonable 
estimate  of  the  costs  associated  with 
each  computer  function,  such  as  the 
costs  for  data  entry  services  performed 
by  persons  other  than  committee 
personnel  and  processing  time.  The 
candidate  shall  keep  detailed  records  to 
support  such  calculations.  The  records 
shall  indicate  which  computer  functions 
are  considered  compliance-related  and 
shall  reflect  which  costs  are  associated 
with  each  computer  func-tion.  The 
Commission's  Financial  Control  and 
Compliance  Manual  for  General 
Election  Candidates  Receiving  Public 
Funding  contains  some  accepted 
ahemative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  compliance  costs. 

(B)  Reimbursement  firom  the 
compliance  fund  may  be  made  to  the 
separate  account  maintained  for  federal 
funds  under  11  CFR  9005.2  for  legal  and 
accounting  compliance  services 
disbursements  that  are  initial Iy4>aid 
from  the  separate  federal  funds  account. 
Such  reimbursement  must  be  made 
prior  to  any  final  repayment 
determination  by  the  Commission 
pursuant  to  11  CFR  9007.2.  Any 
amounts  so  reimbursed  to  the  federal 
fund  account  may  not  subsequently  be 
transfer  ;^d  back  to  the  legal  and 
accountmg  compliance  fund. 

(iii)  Amoimts  paid  from  this  account 
for  the  purposes  permitted  by 
paragraphs  (a)(2)(i)  (A)  through  (F)  and 
(H)  of  this  section  shall  not  be  subject 
to  the  expenditure  limits  of  2  U.S.C 
221a(b)  and  11  CFR  110.8.  (See  also  11 
CFR  100.8(b)(15).)  When  the  proceeds  of 
loans  made  in  accordance  with 
paragraph  (a)(2)(i)(G)  of  this  section  are 
expended  on  qualified  campaign 
expenses,  siich  expenditiues  shall  count 
against  the  candidate's  expenditure 
Iknit. 

(iv)  Contributians  to  or  funds 
deposited  in  the  legal  and  accounting 


compliance  fund  may  not  be  used  to 
retire  debts  remaining  from  the 
Presidential  primaries,  except  that,  if 
after  payment  of  all  expenses  set  out  in 
paragraph  (a)(2)(i)  of  this  section,  there 
are  excess  campaign  funds,  such  funds 
may  be  used  for  any  purpose  permitted 
under  2  U.S.C  439a  and  11  CFR  Part 
113,  including  payment  of  primary 
election  debts. 

(a]  Deposit  and  disclosure. 

(i)  Amoimts  received  pursuant  to 
paragraph  (a)(1)  of  this  section  shall  be 
deposited  and  maintained  in  an  accoimt 
separate  from  that  described  in  11  CFR 
9005.2  and  shall  not  be  commingled 
with  any  money  paid  to  the  candidate 
by  the  Secretary  pursuant  to  11  CFR 
9005.2. 

(ii)  The  receipts  to  and  disbursements 
from  this  account  shall  be  reported  in  a 
separate  report  in  accordance  with  11 
CFR  9006.1(b)(2).  All  contributions 
made  to  this  accoimt  shall  be  recorded 
in  accordance  with  11  CFR  102.9. 
Disbursements  made  from  this  account 
shall  be  documented  in  the  same 
manner  provided  in  11  CFR  9003.5. 

(b)  Contributions  to  d^ray  qualified 
campaign  expenses — major  party 
candidates. 

(1)  A  major  party  candidate  or  his  or 
her  authorized  committee(s)  may  solicit 
contributions  to  defi^y  qualified 
campaign  expenses  to  the  extent 
necessary  to  make  up  any  deficiency  in 
payments  received  from  the  Fund  due  to 
the  apphcation  of  11  CFR  9005.2(b). 

(2)  Such  contributions  must  either  be 
deposited  in  a  separate  accoimt  ot  be 
deposited  with  federal  funds  received 
tunder  11  CFR  9005.2.  Disbursements 

m  this  account  shall  be  made  only  to 
efi^y  qualified  campaign  expenses  and 
o  defray  the  cost  of  soliciting 
ontributions  to  such  account.  All 
sbursements  from  this  account  shall 
documented  in  accordance  with  11 
CFR  9003.5  and  shall  be  reported  in 
accordance  with  11  CFR  9006.1. 

(3)  A  candidate  may  make  transfers  to 
this  account  fitimliis  or  her  legal  and 
accounting  compliance  fund. 

(4)  The  contributions  received  under 
this  section  shall  be  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
Parts  110. 114  and  115  and  shall  be 
aggregated  with  all  contributions  made 
by  the  same  persons  to  the  candidate's 
legal  and  accounting  compliance  fund 
under  pkaragraph  (a)  of  this  section  for 
the  purposes  of  such  limitations. 

(5)  Any  costs  incurred  for  soUciting 
contributions  to  this  account  shall  not 
be  considered  expenditures  to  the  extent 
that  the  aggregate  of  such  costs  does  not 
exceed  20  percent  of  the  expenditure 
limitation  under  11  CFR  9003.2(a)(1). 
These  costs  shall,  however,  be  reported 


as  disbursements  in  accordance  with  11 
CFR  Part  104  and  11  CFR  9006.1.  For 
purposes  of  this  section,  a  candidate 
may  exclude  from  the  expenditure 
limitation  an  amount  equal  to  10%  of 
the  payroll  (including  payroll  taxes)  and 
overhead  expenditures  of  his  or  her 
national  campaign  headquarters  and 
state  offices  as  exempt  fundraising  costs. 

(6)  Any  costs  incurred  for  legal  and 
accounting  services  which  are  provided 
solely  to  ensure  compliance  with  2 
U.S.C  431  et  seq.  and  26  U.S.C  9001  et 
seq.  shall  not  count  against  the 
candidate's  expenditure  limitation. 
Such  costs  include  the  cost  of 
producing,  delivering  and  explaining 
the  computerized  information  and 
materials  provided  pursuant  to  11  CFR 
9003.6  and  explaining  the  operation  of 
the  computer  system's  software.  For 
purposes  of  this  section,  a  candidate 
may  exclude  frt>m  the  expenditure 
limitation  an  amount  equal  to  10%  of 
the  employee  payroll  (including  payroll 
taxes)  and  overhead  expenditures  of  his 
or  her  natitaial  campaign  headquartera 
and  state  ofiices.  In  addition,  a 
candidate  may  exclude  from  the 
expenditure  limitation  an  amount  equal 
to  50%  of  the  costs  (other  than  payroll) 
associated  with  computer  services. 

(i)  For  purposes  of  this  paragraph, 
overhead  costs  include,  but  are  not 
limited  to,  rent,  utilities,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
eHbrts. 

(ii)  For  purposes  bf  this  paragraph, 
costs  associated  v^th  computer  services 
include,  but  are  not  limited  to,  rental 
and  maintenance  of  computer 
equipment,  data  entry  services  not 
performed  by  committee  personnel,  and 
related  supplies. 

(7)  If  the  candidate  wishes  to  claim  a 
larger  compliance  or  fundraising 
exemption  under  paragraph  (b)(5)  Sr 
(b)(6)  of  this  section  for  employee 
payroll  and  overhead  expenditures,  the 
candidate  shall  establish  allocation 
percentages  for  each  individual  who 
spends  all  or  a  portion  of  his  or  her  time 
to  perform  duties  which  are  considered 
compliance  or  fundraising.  The 
candidate  shall  keep  detailed  records  to 
support  the  derivation  of  each 
percentage.  Such  records  shall  indicate 
which  duties  are  considered  compliance 
or  fundraising  and  the  percentage  of 
time  each  person  spends  on  sudi 
activity. 

(8)  If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  under 
paragraph  (b)(6)  of  this  section  for  costs 
associated  with  computer  services,  the 
candidate  shall  establish  allocation 


percentages  for  each  computer  function 
that  is  considered  necessary,  in  whole 
or  in  part,  to  ensure  compliance  with  2 
U.S.C  431  et  seq.  and  26  U.S.C.  9001  et 
seq.  The  allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry  services 
performed  by  other  than  committee 
personnel  and  processing  time.  The 
candidate  shall  keep  detailed  records  to 
support  such  calculations.  The  records 
shall  indicate  which  computer  functions 
are  considered  compliance-related  and 
shall  reflect  which  costs  are  associated 
with  each  computer  function. 

(9)  The  Commission's  Financial 
Control  aiid  Compliance  Manual  for 
General  Election  Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  compliance  costs  or 
exempt  fundraising  costs. 

(c)  Contributions  to  defray  qualified 
campaign  expenses — minor  and  new 
party  candidates. 

(1)  A  minor  or  new  party  candidate 
may  solicit  contributions  to  defi^y 
qualified  campaign  expenses  which 
exceed  the  amount  received  by  such 
candidate  from  the  Fund,  subject  to  the 
limits  of  11  CFR  9003.2(b). 

(2)  The  contributions  received  under 
this  section  shall  be  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
Parts  110, 114  and  115. 

(3)  Sucb  contributions  must  either  be 
deposited  in  a  separate  account  or  be 
deposited  with  federal  funds  received 
under  11  CFR  9005.2.  Disbursements 
from  this  account  shall  be  made  only  for 
the  following  purposes: 

(i)  To  defray  qualified  campaign 
expenses; 

(ii)  To  make  repayments  under  11 
CFR  9007.2; 

(iii)  To  defray  the  cost  of  soliciting 
contributions  to  such  account; 

(iv)  To  defray  the  cost  of  legal  and 
accounting  services  provided  solely  to 
ensure  compliance  with  2  U.S.C  431  et 
seq.  and  26  U.S.C.  9001  et  seq; 

(v)  To  defray  the  cost  of  producing, 
delivering  and  explaining  the 
computerized  information  and  materials 
provided  pursuant  to  11  CFR  9003.6  and 
explaining  the  operation  of  the 
computer  system's  software. 

(4)  All  disbursements  from  this 
account  shall  be  documented  in 
accordance  wfth  11  CFR  9003.5  and 
shall  be  reported  in  accordance  with  11 
CFR  Part  104  and  9006.1. 

(5)  Any  costs  incurred  for  soliciting 
contributions  to  this  account  shall  not 
be  considered  expenditures  to  the  extent 
that  the  aggregate  of  such  costs  does  not 


exceed  20  percent  of  the  expenditure 
limitation  under  11  CFR  9003.2(a)(1). 
These  costs  shall,  however,  be  reported 
as  disbursements  in  accordance  with  1 1 
CFR  Part  104  and  9006.1.  For  purposes 
of  this  section,  a  candidate  may  exclude 
from  the  expenditure  limitation  an 
amount  equal  to  10%  of  the  payroll 
(including  payroll  taxes)  and  overhead 
expenditures  of  his  or  her  national 
campaign  headquarters  and  state  offices 
as  exempt  fundraising  costs. 

(6)  Any  costs  incurred  for  legal  and 
accounting  services  which  are  provided 
solely  to  ensure  compliance  with  2 
U.S.C.  431  et  seq.  and  26  U.S.C.  9001  et 
seq.  shall  not  count  against  the 
candidate's  expenditure  limitation.  For 
purposes  of  this  section,  a  candidate 
may  exclude  from  the  expenditure 
Umitation  an  amount  equal  to  10%  of 
the  employee  payroll  (including  payroll 
taxes)  and  overhead  expenditures  of  his 
or  her  national  campaign  headquarters 
and  state  offices.  In  addition,  a 
candidate  may  exclude  from  the 
expenditure  limitation  an  amount  equal 
to  50%  of  the  costs  (other  than  payroll) 
associated  with  computer  services. 

(i)  For  purposes  of  this  paragraph, 
overhead  costs  include,  but  are  not 
limited  to.  rent,  utilities,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efi^orts. 

(ii)  For  purposes  of  this  paragraph, 
costs  associated  with  computer  services 
include  but  are  not  limited  to,  rental 
and  maintenance  of  computer 
equipment,  data  entry  services  not 
performed  by  committee  personnel,  and 
related  supplies. 

(7)  If  the  candidate  wishes  to  claim  a 
larger  compliance  or  fundraising 
exemption  under  paragraph  (c)(6)  of  this 
section  for  payroll  and  overhead 
expenditures,  the  candidate  shall 
establish  allocation  percentages  for  each 
individual  who  spends  all  or  a  portion 
of  his  or  her  time  to  perform  duties 
which  are  considered  compliance  or 
fundraising.  The  candidate  shall  keep 
detailed  records  to  support  the 
derivation  of  each  percentage.  Such 
records  shall  indicate  which  duties  are 
considered  compliance  or  fundraising 
and  the  percentage  of  time  each  person 
spends  on  such  activity. 

(8)  If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  under 
paragraph  (c)(6)  of  this  section  for  costs 
associated  with  computer  services,  the 
candidate  shall  estabUsh  allocation 
percentages  for  each  computer  function 
that  is  considered  necessary,  in  whole 
or  in  part,  to  ensure  compliance  with  2 
U.S.C.  431  et  seq.  and  26  U.S.C.  9001  et 


seq.  The  allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry  services 
performed  by  other  than  committee 
persormel  and  processing  time.  The 
candidate  shall  ke^  detailed  records  to 
support  such  calculations.  The  records 
shall  indicate  which  computer  functions 
are  considered  compliance-related  and 
shall  reflect  which  costs  are  associated 
with  each  computer  function. 

(9)  The  candidate  shall  keep  and 
maintain  a  separate  record  of 
disbursements  made  to  defray  exempt 
legal  and  accounting  costs  under 
paragraphs  (c)(6)  and  (7)  of  this  section 
and  shall  report  such  disbursements  in 
accordance  with  11  CFR  Part  104  and  11 
CFR  9006.1. 

(10)  The  Commission's  Financial 
Control  and  Compliance  Manual'for 
General  Election  Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  comphance  costs  or 
exempt  fundraising  costs. 

4.  Section  9003.5  would  be  revised  to 
read  as  follows: 

§  9003.5    Documentation  of  disbureementt. 

(a)  Burden  of  proof.  Each  candidate 
shall  have  the  burden  of  proving  the 
disbursements  made  by  the  candidate  or 
his  or  her  authorized  committee(s)  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  authorized  committee(s)  are  qualified 
campaign  expenses  as  defined  in  11 
CFR  9002.11.  The  candidate  and  his  or 
her  authorized  committee(s)  shall  obtain 
and  furnish  to  the  Commission  on 
request  any  evidence  regarding  quafified 
ceunpaign  expenses  made  by  the 
candidate,  his  or  her  authorized 
committees  and  agents  or  persons 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  committee(s) 
as  provided  in  paragraph  (b)  of  this 
section. 

(b)  Documentation  required. 

(1)  For  disbursements  in  excess  of 
S200  to  a  payee,  the  candidate  shall 
present  a  canceled  check  negotiated  by 
the  payee  that  states  the  purpose  of  the 
disbursement  and  either: 

(i)  A  receipted  bill  from  the  payee  that 
states  the  purpose  of  the  disbursement; 
or 

(ii)  If  such  a  receipt  is  not  available, 

(A)  One  of  the  following  documents- 
generated  by  the  payee:  a  bill,  invoice, 
or  voucher  that  states  the  purpose  of  the 
disbursement;  or 

(B)  Where  the  documents  specified  in 
paragraph  (b)(l)(ii)(A)  of  this  section  are 
not  available,  a  voucher  or 
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contemporaneous  memorandum  from 
the  candidate  or  the  committee  that 
states  the  ptirpose  of  the  disbursement; 
or 

(iii)  Where  the  supporting 
documentation  required  in  paragraphs 
(b)(1)  (i)  or  (ii)  of  this  section  is  not 
available,  the  candidate  or  committee 
may  present  collateral  evidence  to 
document  the  qualified  campaign 
expense.  Such  collateral  evidence  may 
include,  but  is  not  Umited  to: 

(A)  Evidence  demonstrating  that  the 
expenditure  is  part  of  an  identifiable 
program  or  project  which  is  otherwise 
sufficiently  docimiented  such  as  a 
disbursement  which  is  one  of^  number 
of  documented  disbursements  relating 
to  a  campaign  mailing  or  to  the 
operation  of  a  campaign  office;  and 

(B)  Evidence  that  the  disbursement  is 
covered  by  a  pre-established  written 

.  campaign  committee  policy,  such  as  a 
daily  travel  expense  policy. 

(2)  For  all  disbursements  of  $200  or 
less,  the  candidate  shall  present: 

(i)  A  record  disclosing  the  full  name 
and  mailing  address  of  the  payee,  and 
the  amount,  date  and  purpose  of  the 
disbursement,  if  made  from  a  petty  cash 
fund;  or 

(ii)  A  canceled  check  negotiated  by 
the  payee  that  states  the  full  name  and 
mailing  address  of  the  payee,  and  the 
amoimt,  date  and  purpose  of  the 
disbursement. 

(3)  For  purposes  of  this  section: 
(i)  "Payee"  means  the  person  who 

provides  the  goods  or  services  to  the 
candidate  or  committee  in  return  for  the 
disbursement;  except  that  an  individual 
will  be  considered  a  payee  under  this 
section  if  he  or  she  receives  $500  or  less 
advanced  for  travel  and/or  subsistence 
and  if  the  individual  is  the  recipient  of 
the  goods  or  services  purchased. 

(ii)  "Purpose"  means  the  full  name 
and  mailing  address  of  the  payee,  the 
date  and  amount  of  the  disbursement, 
and  a  brief  description  of  the  goods  or 
services  purchased. 

(c)  Retention  of  records.  The 
candidate  shall  retain  records  with 
respect  to  each  disbursement  and 
receipt,  including  bank  records, 
vouchers,  worksheets,  receipts,  bills  and 
accounts,  journals,  ledgers,  fundraising 
solicitation  material,  accounting 
systems  documentation,  and  any  related 
materials  documenting  campaign 
receipts  and  disbursements,  for  a  period 
of  three  years  pursuant  to  11  CFR 
102.9(c),  and  shall  present  these  records 
to  the  Commission  on  request. 

(d)  List  of  capital  and  other  assets. 
(1)  Capital  assets.  The  candidate  or 

comnjittee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase'price 
exceeded  $2,000  when  acquired  by  the 
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:ampaign.  The  list  shall  include  a  brief 
iescription  of  each  capital  asset,  the 
>urchase  price,  the  date  it  was  acquired, 
he  method  of  disposition  and  the 
tmount  received  in  disposition.  For 
)urposes  of  this  section,  "capital  asset" 
ihall  be  defined  in  accordance  with  11 
:FR  9004.9(d)(1). 

(2)  Other  assets.  The  candidate  or 
»mmittee  shall  maintain  a  list  of  other 
issets  acquired  for  use  in  fundraising  or 
IS  collateral  for  campaign  loans,  if  the 
iggregate  value  of  such  assets  exceeds 
13,000.  The  list  shall  include  a  brief 
I  Iescription  of  each  such  asset,  the  fair 
1  narket  value  of  each  asset,  the  method 
if  disposition  and  the  amount  received 
n  disposition.  The  fair  market  value  of 
I  >ther  assets  shall  be  determined  in 
iccordance  with  11  CFR  9004.9(d)(2). 

>ART  9004— ENTITLEMENT  OF 
iUGIBLE  CANDIDATES  TO 
'AYMENTS;  USE  OF  PAYMENTS 

5.  The  authority  citation  for  Part  9004 
'  vould  continue  to  read  as  follows: 

Authority:  26  U.S.C  9004  and  9009(b). 

6.  In  section  9004.4  paragraph  (a) 
1  vould  be  revised,  paragraph  (b)(1) 

vould  be  republished,  and  paragraph 
b)(8)  would  be  added,  to  read  as 
ollows: 

9004.4    Use  ef  payments, 
(a)  Qualified  campaign  expenses.  An 
I  iigible  candidate  shall  use  payments 
eceived  under  11  CFR  Part  9005  only 
or  the  following  purposes: 

(1 )  To  defray  qualined  campaign 
(  xpenses; 

(2)  To  repay  loans  that  meet  the 

1  equirements  of  1 1  CFR  100.7(a)(1)  or    . 
00.7(b)(ll)  or  to  otherwise  restore 
unds  (other  than  contributions  received 
lursuant  to  11  CFR  9003.3(b)  and 
xpended  to  defray  qualified  campaign 

(  xpenses)  used  to  defray  qualified 

(  ampaign  expenses; 

(3)  To  restore  funds  expended  in 
I  ccordance  with  11  CFR  9003.4  for 

ualified  campaign  expenses  incurred 
y  the  candidate  prior  to  the  beginning 
(  f  the  expenditure  report  period. 

(4)  Winding  down  costs.  The 
allowing  costs  shall  be  considered 

(  ualified  campaign  expenses: 
(i)  Costs  associated  with  the 
I  Jrmination  of  tlie  candidate's  general 
<  lection  campaign  such  as  complying 
'  /ith  the  post-election  requirements  of 
1  le  Act  and  other  necessary 
i  dministrative  costs  associated  with 
'  binding  down  the  campaign,  including 
(  ffice  space  rental,  staff  salaries,  and 
(  ffice  supplies;  or 
(ii)  Costs  incurred  by  the  candidate 
rior  to  the  end  of  the  expenditule 
sport  period  for  which  written 


arrangement  at  commitment  was  made 
on  or  bef(»re  the  close  of  the  expenditiire 
report  period. 

(iii)  100%  of  salary  and  overhead 
expenses  incurred  after  the  end  of  the 
expenditure  report  period  may  be  paid 
from  a  legal  and  accounting  compliance 
fund  established  pursuant  to  11  CFR 
9003.3,  provided  that  these  expenses  are 
solely  to  ensure  compliance  with  2 
U.S.C.  431  et  seg.  and  26  U.S.C  9001  et 
seq. 

(5)  Gifts  and  monetary  bonuses.  Gifts 
and  monetary  bonuses  for  committee 
employees,  consultants  and  volimteers 
in  recognition  for  campaign-related 
activities  or  services  shall  be  considered 
qualified  campaign  expenses,  pro\ided 
that  the  gifts  do  not  exceed  $150  total 
per  individual,  and  provided  that  the 
total  for  all  gifts  and  monetary  bonuses 
(except  bonus  arrangements  provided 
for  in  advance  in  an  employment  or 
consulting  contract)  does  not  exceed 
$20,000 

(b)  Non-qualified  campaign 
expenses — 

(1)  General.  The  following  are 
examples  of  disbursements  that  are  not 
qualified  campaign  expenses. 

•  •       •        •        • 

(a)  Negligent  Handling  of  Public 
Funds.  TTie  cost  of  items  that  are  lost  or 
misplaced  due  to  negligence  shall  not  be 
considered  a  qualified  campaign 
expense.  Factors  in  making  this 
determination  shall  include,  but  not  be 
limited  to,  whether  the  committee 
demonstrates  that  it  made  conscientious 
efforts  to  safeguard  the  inissing 
equipment;  the  type  of  equipment 
involved;  the  nimiber  of  items  that  were 
lost;  and  the  value  of  the  lost  equipment 
as  a  percentage  of  the  total  value  of  the 
equipment  leased  or  ovmed  by  the 
committee. 

*  •        •        *        » 

7.  Section  9004.5  would  be  revised  to 

read  as  follows: 

§9004.5    Investment  o(  public  funds;  other 
uses  resulting  In  Income. 

Investment  of  public  funds  or  any 
other  use  of  public  funds  that  results  in 
income  is  permissible,  provided  tlaat  an 
amount  equal  to  all  net  income  derived 
from  such  a  use,  less  Federal,  State  and 
local  taxes  paid  on  such  income,  shall 
be  repaid  to  the  Secretary.  Any  net  loss 
from  an  investment  or  other  use  of 
public  funds  will  be  considered  a  non- 
qualified campaign  expense  and  an 
amount  equal  to  the  amount  of  such  loss 
shall  be  paid  to  the  United  States 
Treasury  as  provided  under  11  CFR 
9007.2(b)(2)(i). 

8.  Section  9004.6  would  be  revised  to 
read  as  follows: 


l«004.e   ExpendtturesfortransportiMkMi 
and  services  mede  available  to  media 
personnel;  reimbursements, 
(a)  General. 

(1)  Expenditures  by  an  authorized 
committee  for  transportation,  ground 
services  or  facilities  (including  air 
travel,  groimd  transportation,  housing, 
meals,  telephone  service,  typewriters) 
made  available  to  media  personnel. 
Secret  Service  personnel  or  national 
seciirity  staff  will  be  considered 
qualified  campaign  expenses,  and, 
except  for  costs  relating  to  Secret 
Service  personnel  or  national  security 
staff,  will  be  subject  to  the  overall 
expenditure  limitations  of  11  CFR 
9003.2(a)(1)  and  (b)(1). 

(2)  Subject  to  the  limitations  in 
paragraphs  (b)  and  (c)  of  this  section, 
committees  may  seek  reimbursement  for 
these  expenses  and  may  deduct  any 
amounts  received  as  reimbursements 
fit)m  the  amoimt  of  expenditures  subject 
to  the  overall  expenditure  limitations  of 
11  CFR  9003.2(a)(1)  and  Ml).  Expenses 
for  which  the  committee  receives  no 
reimbursement  will  be  considered 
qualified  campaign  expenses,  and,  with 
the  exception  of  those  expenses  relating 
to  Secret  Service  persoimel  and  natiimal 
security  staff,  will  be  subject  to  the 
overall  expenditure  limitation. 

(b)  Reimbursement  limits. 

(1)  The  committee  may  seek 
reimbursement  of  the  expenses 
described  in  paragraph  (a)(1)  of  this 
section  from  the  media  representatives 
to  whom  those  services  were  provided. 
The  amount  sought  shall  not  exceed  the 
media  representative's  pro  rata  share,  or 
a  reasonable  estimate  of  the  media 
representative's  pro  rata  share,  of  the 
actual  cost  of  the  transportation  and 
services  mad  available  by  more  than 
10%.  Any  reimbursement  received  in 
excess  of  110%  of  the  actual  pro  rata 
cost  of  the  transportation  and  services 
made  available  shall  be  disposed  of  in 
accordance  with  paragraph  (d)  of  this 
section.  For  the  purposes  of  tliis  section: 

(i)  A  media  representative's  pro  rata 
share  shall  be  calculated  by  dividing  the 
total  actual  cost  of  the  transportation 
and  services  by  the  total  number  of 
individuals  to  whom  such 
transportation  and  services  are  made 
available.  For  purposes  of  this 
calculation,  the  total  number  of 
individuals  shall  include  committee 
staff,  media  personnel,  Secret  Service 
personnel,  national  security  staff  and 
any  other  individuals  to  whom  such 
transportation  and  services  are  made 
available;  and 

(ii)  "AdminisUBtive  costs"  shall 
include  all  costs  incurred  by  the 
committee  for  mating  travel 
arrangements  and  for  seeking 


reimbursement,  whether  performed  by 
conunittee  staff  or  independent 
contractors. 

(c)  Deduction  of  reimbursements  ftvm 
expenditures  subiect  to  the  overall 
expenditure  limitation.  The  committee 
may  deduct  from  the  amount  of 
expenditures  subject  to  the  overall 
expenditure  limitation: 

(1)  The  amount  of  reimbursements 
received  in  payment  for  the 
transportation  and  ser\'ices  described  in 
paragraph  (a)  of  this  section,  up  to  the 
actual  cost  of  transpcHlation  and 
services  provided;  and 

(2)  An  amount  of  reimbursements 
received  representing  the  administrative 
costs  incurred  by  the  committee  in 
providing  these  services  and  seeking 
reimbursement  for  them,  equal  to: 

(i)  Three  percent  of  the  actual  cost  of 
transportation  and  services  provided 
under  this  section;  or 

(ii)  An  amount  in  excess  of  3% 
representing  the  administrative  costs 
actually  incurred  by  the  committee, 
provided  that  the  committee  is  able  to 
document  that  it  incurred  these  higher 
administrative  costs. 

(d)  Disposal  of  excess 
reimbursements.  If  the  committee 
receives  reimbursements  in  excess  of 
the  amount  deductible  under  paragraph 
(c)  of  this  section,  it  shall  dispose  of  the 
excess  amoimt  in  the  following  maimer: 

(1)  Any  reimbursement  received  in 
excess  of  110%  of  the  actual  pro  rata 
cost  of  the  transportation  and  services 
made  available  to  a  media 
representative  shall  be  returned  to  the 
media  representative. 

(2)  Any  amoimt  in  excess  of  the 
amoimt  deductible  under  paragraph  (c) 
of  this  section  that  is  not  required  to  be 
returned  to  the  media  representative 
under  paragraph  (d)(1)  shall  be  repaid  to 
the  Treasury. 

(e)  Reporting.  The  total  amount  paid 
by  an  authorized  committee  for  the  cost 
of  transportation  or  for  ground  services 
and  facilities  shall  be  reported  as  an 
expenditure  in  accordance  with  11  CFR 
104.3(b)(2)(i).  Any  reimbursement 
received  by  such  conunittee  for 
transportation  or  groimd  services  and 
facilities  shall  be  reported  in  accordance 
with  11  CFR  104.3(a)(3)(ix). 

9.  Section  9004.7  would  be  revised  to 
read  as  follows: 

$9004.7    Allocatfon  of  travel  expenditures, 
(a)  Notwithstanding  the  provisions  of 
11  CFR  106.3.  expenditures  for  travel 
relating  to  a  Presidential  ot  Vice 
Presidential  candidate's  campaign  by 
any  individual,  including  a  candidate, 
shall,  pursuant  to  the  provisions  of 
paragraph  (b)  of  this  section,  be 
quahfied  campaign  expenses  and  be 


reported  by  the  candidate's  authorized 
committee(s)  as  expenditures. 

(b)(1)  For  a  trip  which  is  entirely 
campaign-related,  the  total  cost  of  the 
trip  shall  be  a  qualified  campaign 
eraense  and  a  reportable  expenditure. 

(2)  For  a  trip  w-hich  includes 
campaign-related  and  non-campaign 
related  stops,  that  portion  of  the  cost  of 
the  trip  allocable  to  campaign  activity 
shall  be  a  qualified  campaign  expense 
and  a  reportable  expenditure.  Such 
portion  shall  be  determined  by 
calculating  what  the  trip  would  have 
cost  from  the  point  of  origin  of  the  trip 
to  the  first  campaign-related  stop  and 
from  the  stop  through  each  subsequent 
campaign-related  stop  to  the  point  of 
origin.  If  any  campaign  activity,  other 
than  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
campaign-related.  Campaign  activity 
includes  soliciting,  making,  or  accepting 
contributions,  and  expressly  advocating 
the  election  or  defeat  of  any  candidate. 
Other  factors,  including  the  setting, 
timing  and  statements  or  expressions  of 
the  purpose  of  an  event,  the  substance 
of  the  remarks  or  speech  made,  and  the 
audience,  will  also  be  considered  in 
determining  whether  a  stop  is 
campaign-related. 

(3J  For  each  trip,  an  itinerary  shall  be 
prepared  and  such  itinerary  shall  be 
made  available  for  Commission 
inspection. 

(4)  For  trips  by  government 
conveyance  or  by  charter,  a  list  of  all 
passengers  on  such  trip,  along  with  a 
designation  of  which  passengers  are  and 
which  are  not  campaign-related,  shall  be 
made  available  for  Conunission 
inspection. 

(5)(i)  If  any  individual,  including, 
candidate,  uses  a  government  airplane 
for  campaign-related  travel,  the 
candidates  authorized  committee  shall 
pay  the  appropriate  government  entity 
an  amount  equal  to: 

(A)  The  lowest  unrestricted  and  non- 
discounted  first  class  commercial  air 
fare  available  for  the  time  traveled,  in 
the  case  of  travel  to  a  city  served  by  a 
regularly  scheduled  commercial  airline 
service;  or 

(B)  The  lowest  unrestricted  and  non- 
discounted  coach  commwcial  air  fare 
available  for  the  time  traveled,  in  the 
case  of  travel  to  a  city  served  by 
regularly  scheduled  coach  airline 
service,  but  not  regularly  scheduled  first 
class  airline  service;  or 

(C)  The  commercial  charter  rate  for  a 
comparable  airplane  (in  terms  of  size, 
model  and  make),  in  the  case  of  travel 
to  a  city  not  served  by  a  regularly 
scheduled  commercial  airline  service. 

(ii)  If  a  government  airplane  is  flown 
to  a  campaign-related  stop  where  it  will 
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pick  up  passengers,  or  from  a  campaign- 
related  stop  where  it  left  off  passengers, 
the  candidate's  authorized  committee 
shall  pay  the  appropriate  government 
entity  an  amount  equal  to  the  amount 
required  under  paragraph  (b)(5){i)  of  this 
section  for  one  passenger  plus  costs  for 
fuel  and  crew. 

(iii)  If  any  individual,  including  a 
candidate,  uses  a  government 
conveyance,  other  than  an  airplane,  for 
campaign-related  travel,  the  candidate's 
authorized  committee  shall  pay  the 
appropriate  government  entity  an 
amount  equal  to  the  commercial  renlal 
rate  for  a  comparable  conveyance,  in 
terms  of  size,  model  and  m^e. 

(iv)  If  any  individual,  including  a 
candidate,  uses  accommodations, 
including  lodging  and  meeting  rooms, 
during  campaign-related  travel,  and  the 
accommodations  are  paid  for  by  a 
government  entity,  the  candidate's 
authorized  committee  shall  pay  the 
appropriate  government  entity  an 
amount  equal  to  the  usual  and  normal 
charge  for  the  accommodations,  and 
shall  maintain  docimientation 
supporting  the  amoimt  paid. 

(vj  For  travel  by  airplane,  the 
committee  shall  maintain 
dociimentation  of  the  lowest 
imrestricted  nondiscoimted  air  fare 
available  for  the  time  traveled, 
including  the  airline  or  travel  service 
providing  that  fare.  For  travel  by  other 
conveyances,  the  committee  shall 
maintain  documentation  of  the 
commercial  rental  rate  for  a  comparable 
conveyance,  including  the  provider  of 
the  conveyance  and. the  size,  model  and 
make  of  the  conveyance.  For  travel 
under  paragraph  (b)(5)(ii)  of  this  section, 
the  committee  shall  maintain 
documentation  of  fuel  and  crew  costs. 

(6)  Travel  expenses  of  a  candidate's 
spouse  and  family  when  accompanying 
the  candidate  on  campaign-related 
travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 
expenditures.  If  the  spouse  or  family 
members  conduct  campaign-related 
activities,  their  travel  expenses  shall  be 
quahfied  campaign  expenses  and 
reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the  candidate,  who  are  traveling  for 
campaign  purposes  shall  be  a  qualified 
campaign  expense  and  shall  be  reported 
by  the  committee  as  an  expenditure. 

(i)  If  the  trip  is  by  charter,  the  actual 
cost  for  each  passenger  shall  be 
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d(  termined  by  dividing  the  total 

oj  erating  cost  for  the  diarter  by  the  total 

ni  mber  of  passengers  transported.  The 

ai  lount  wUch  is  a  qualified  campaign 

e>  pense  and  a  reportable  expenditure 

sh  all  be  calculated  in  accordance  with 

th  3  formula  set  forth  at  11  CFR 

9(  04.7(b)(2]  on  the  basis  of  the  actual 

cc  St  per  passenger  multiplied  by  the 

n\  jnber  of  passengers  traveUng  for 

a  mpaignjjurposes. 

ii)  If  the  trip  is  by  non-charter 
commercial  transportation,  the  actual 
cast  shall  be  calculated  in  accordance 
with  the  formula  set  forth  at  11  CFR 
9do4.7(bK2)  on  the  basis  of  the 
commercial  fare.  Such  actual  cost  shall 
b4  a  qualified  campaign  expense  and  a 

jortable  expenditure. 

[(8)  Travel  on  corporate  airplanes  and 
oner  corporate  conveyances  is  governed 
b}  11  CFR  114.9(e). 

kRT  9006— REPORTS  AND 
RECORDKEEPING 

10.  The  authority  citation  for  Part 
91 106  would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  434  and  26  U.S.C. 
9(  06(b). 

'11.  Section  9006.3  would  be  added  to 
r^d  as  follows: 

S  1006.3   Alphabetized  schedules. 

If  the  authorized  conmiittee(s)  of  a 
candidate  file  a  schedule  of  itemized 
eipts,  disbursements,  or  debts  and 
ligations  pursuant  to  11  CFR  104.3 
at  was  generated  directly  or  indirectly 
m  computerized  files  or  records,  the 
schedule  shall  list  in  alphabetical  order 
the  sources  of  the  receipts,  the  payees  or 
tl  ,e  creditors,  as  appropriate.  Such 
» ihedule  shall  list  all  individuals, 
ii  icluding  contributors,  payees,  and 
c  editors  in  alphabetical  order  by 
s  irname. 

F  ART  9007— EXAMINATIONS  AND 
i  UDITS;  REPAYMENTS 

12.  The  authority  citation  for  Part 

9  )07  would  continue  to  read  as  follows: 

Authority:  26  U.S.C.  9007  and  9009(b). 

13.  In  section  9007.1,  new  paragraph 
(  )  would  be  added,  to  read  as  follows: 

r7.1    Audits. 
•        *        *        • 

(f)(1)  Sampling.  In  conducting  an 
a  Lidit  of  contributions  pursuant  to  this 
9  action,  the  Commission  may  utilize 
I  snerally  accepted  sampling  techniques 
to  quantify,  in  whole  or  in  part,  the 
dollar  value  of  related  audit  findings.  A 
projection  of  the  total  amount  of  . 
violations  based  on  apparent  violations 
i  lentified  in  such  a  sample  may  become 


the  basis,  in  whole  or  in  part,  of  any 
audit  finding. 

(2)  A  committee  in  responding  to  a 
sample-based  finding  concerning 
excessive  or  prohibited  contributions 
shall  respond  only  to  the  specific 
sample  items  used  to  make  the 
projection.  If  the  committee 
demonstrates  that  any  errors  found 
among  the  sample  items  were  not 
excessive  or  prohibited  contributions; 
were  timely  refunded,  reattributed  or 
redesignated  pursuant  to  11  CFR 
103.3(b)(1),  (2)  and  (3);  or  for  some  other 
reason  were  not  errors;  the  Commission 
shall  make  a  new  projection  based  on 
the  reduced  number  of  errors  in  the 
sample. 

(3J  The  committee  shall  submit  a 
check  to  the  United  States  Treasurj'  for 
the  total  amoimt  of  any  contributions 
not  refunded,  reattributed  or 
redesignated  in  a  timely  manner  in 
accordance  with  11  CFR  103.3(b)(1),  (2) 
or  (3). 

14.  In  section  9007.2,  the  introductory 
language  of  paragraph  (b)  would  be 
repubUshed,  and  paragraph  (b)(4)  would 
be  revised,  to  read  as  follows: 

§9007.2    Repayments. 

•  *        •        •        • 

(b)  Bases  for  repayment  The 
Commission  may  determine  that  an 
eligible  candidate  of  a  political  party 
who  has  received  payments  from  the 
fund  must  repay  the  United  States 
Treasury  under  any  of  the 
circiunstances  described  below. 

•  *        •        *        * 

(4)  Income  on  investment  or  other  use 
of  payments  from  the  Fund.  U  the 
Commission  determines  that  a 
candidate  received  any  income  as  a     - 
result  of  an  investment  or  other  use  of 
payments  from  the  fund  pursuant  to  11 
CFR  9004.5,  it  shall  so  notify  tLs 
candidate,  and  such  candidate  bhsll  pay 
to  the  United  States  Treasury  an  amount 
equal  to  the  amount  determined  to  be 
income,  less  any  Federal,  State  or  local 
taxes  on  such  income. 

•  •        •        •        • 

15.  Section  9007.7  would  be  added  to 
read  as  follows: 

§9007.7   Administrative  record. 

(a)  The  Commission's  administrative 
record  for  final  determinations  under  ll 
CFR  9004.9,  9005.1  and  9007.2  may 
include  the  following: 

(1)  Candidate  and  committee 
agreements  submitted  pursuant  to  11 
CFR  9003.1; 

(2)  Candidate  and  committee 
certifications  submitted  pursuant  to  11 
CFR  9003.2; 

(3)  Statements  of  Net  Outstanding 
Qualified  Campaign  Expenses; 
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(4)  Pertinent  portions  of  Interim  and 
Final  Audit  Reports,  including 
attachments  and  supporting  evidence; 

(5)  Pertinent  portions  of  Initial  and 
Final  Repayment  Determinations, 
including  attachments  and  supporting 
evidence; 

(6)  All  certifications,  notifications, 
and  determinations  made  by  the 
Commission  pursuant  to  11  CFR  9004.9 
and  9005.1; 

(7)  Other  written  correspondence  or 
materials  sent  to,  or  received  from,  the 
committee,  witnesses,  state  or  federal 
agencies  or  other  persons,  including 
committee  requests  for  extensions  of 
time,  pertinent  portions  of  committee 
responses  to  the  Initial  and  Final  Audit 
Reports,  and  documentary  or  other 
evidence  produced  in  response  to  a 
subpoena  duces  tecimi; 

(8)  The  transcript  or  audio  tape  of  any 
deposition  taken; 

(9)  The  transcript  <»  audio  tape  of  any 
oral  presentation  conducted  piu^uantto 
11  CFR  9007.2; 

(10)  The  certification(s)  of  the 
Commission's  decision(s)  regarding 
candidate  certifications,  eligibility 
determinations,  and  repayment 
determinations; 

(11)  All  additional  documents  and 
evidence  identified  or  filed  by  the 
Commission  as  part  of  the 
administrative  record  relied  on  in 
reaching  its  decision(s);  and 

(12)  Statements  of  Reasons  adopted  by 
the  Commission. 

(b)  The  Commission's  administrative 
record  for  determinations  under  11  CFR 
11  CFR  9004.9,  9005.1  and  9007.2  does 
not  Include  any  materials  not 
specifically  enumerated  in  paragraph  (a) 
of  this  section,  such  as: 

(1)  Dociunents  and  materials  in  the 
files  of  individual  Commissioners  or 
employees  of  the  Commission  that  do 
not  constitute  a  basis  for  the 
Commission's  decisions  because  they 
were  not  circulated  to  the  Commission 
and  were  not  referenced  in  dociunents 
that  were  circulated  to  the  Commission; 

(2)  Transcripts  or  audio  tapes  of 
Commission  discussions  that  are  pre- 
decisional,  but  such  transcripts  or  tapes 
may  be  made  available  under  11  CFR 
Parts  4  or  5;  or 

(3)  Documents  properly  subject  to 
privileges  such  as  an  attorney-client 
privilege,  or  items  constituting  attorney 
work  product 

(c)  The  administrative  record 
identified  in  paragraph  (a)  of  this 
section  is  the  exclusive  record  for  the 
Commission's  determinations  under  11 
CFR  9004.9, 9005.1  and  9007.2 


PART  9033-EUQIBILfTY  FOR 
PAYMENTS 

16.  The  authority  citation  for  Part 
9003  would  be  revised  to  read  as 
follows: 

AutiMKity:  26  U.S.C  9003(e).  9033  and 
9039(b). 

17.  In  section  9033.1,  the  introductory 
language  of  paragraph  (b)  would  be 
republished,  paragraph  (b)(5)  would  be 
revised,  and  new  paragraph  (b)(12) 
would  be  added,  to  read  as  follows: 

§9033.1    Candidate  and  committee 
agreen>ents. 

•  »        •        *       • 

(b)  Conditions.  The  candidate  shall 
agree  that: 

*  *        *        •        • 

(5)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  keep  and 
furnish  to  the  Commission  all 
dociunentation  relating  to 
disbursements  and  receipts  (including 
all  books  and  book  records  for  all 
accounts),  all  documentation  required 
by  this  section  (including  those  required 
to  be  maintained  under  11  CFR 
9033.11),  and  other  information  that  the 
Commission  may  request.  If  the 
candidate  or  the  candidate's  authorized 
committee  maintains  or  uses 
computerized  information  containing 
any  of  the  categories  of  data  hsted  in  11 
CFR  9033.12(a),  the  committee  will 
provide  computerized  magnetic  media, 
such  as  magnetic  tapes  or  magnetic 
diskettes,  containing  the  computerized 
inform.ation  at  the  times  specified  in  11 
CFR  9038.1(b)(1)  that  meet  the 
requirements  of  11  CFR  9033.12(b). 
Upon  request,  dociunentation 
explaining  the  computer  system's 
software  capabilities  shall  be  provided, 
and  such  persormel  as  are  necessary  to 
explain  the  operation  of  the  compute 
system's  software  and  the  computerized 
information  prepared  or  maintained  by 
the  committee  shall  be  made  available. 
»        *        »        •        • 

(12)  A^-ee  that  any  television 
commercial  prepared  or  distributed  by 
the  candidate  will  be  prepared  in  a 
manner  which  ensures  that  the 
commercial  contains  or  is  accompanied 
by  closed  captioning  of  the  oral  content 
of  the  commercial  to  be  broadcast  in 
line  21  of  the  vertical  blanking  interval, 
or  is  capable  of  being  viewed  by  deaf 
and  hearing  impaired  individuals  via 
Miy  comparable  successor  technology  to 
line  21  of  the  vertical  blanking  interval. 

§90»3.4    [Amended] 

18.  hi  section  9033.4.  paragraph  (b) 
would  be  removed,  and  paragraph  (c) 
would  be  redesignated  as  paragraph  (b). 


19.  Section  9033.11  would  be  revised 
to  read  as  follows: 

§9033.11    Documentation  or 
disbursements. 

(a)  Burden  of  proof  Each  candidate 
shall  have  the  burden  of  proving  that 
disbursements  made  by  the  candidate  or 
his  or  her  authorized  committee(s)  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  authorized  committee(s)  are  qualified 
campaign  expenses  as  defined  in  11 
CFR  9032.9.  The  candidate  and  his  or 
her  authorized  committee(s)  shall  obtain 
and  fiimish  to  the  Commission  on 
request  any  evidence  regarding  qualified 
campaign  expenses  made  by  the 
candidate,  his  or  her  authorized 
committees  and  agents  or  persons 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  committee(s) 
as  provided  in  paragraph  (b)  of  this 
section. 

(b)  Documentation  required. 

(1)  For  disbiusements  in  excess  of 
$200  to  a  payee,  the  candidate  shall 
present  a  canceled  check  negotiated  by 
the  payee  that  states  the  purpose  of  the 
disbursement  and  either: 

(i)  A  receipted  bill  from  the  payee  that 
states  the  purpose  of  the  disbursement; 
or 

(ii)  If  a  receipt  is  not  available. 

(A)  One  of  the  following  docimients 
generated  by  the  payee:  A  bill,  invoice, 
or  voucher  that  states  the  purpose  of  the 
disbursement;  or 

(B)  Where  the  documents  specified  in 
paragraph  (b)(l)(U)(A)  of  this  secUon  are 
not  available,  a  voucher  or 
contemporaneous  memorandum  from 
the  candidate  or  the  committee  that 
states  the  purpose  of  the  disbursement; 
or 

(iii)  Where  the  supporting 
documentation  required  in  paragraphs 
(b)(l)(i)  or  (ii)  of  this  section  is  not 
available,  the  candidate  or  committee 
may  present  collateral  evidence  to 
document  the  qualified  campaign 
expense.  Such  collateral  evidence  may 
include,  but  is  not  Uinited  to: 

(A)  Evidence  demonstrating  that  the 
expenditure  is  part  of  an  identifiable 
program  or  project  which  is  otherwise 
sufficiently  doomiented  such  as  a 
disbursement  which  is  one  of  a  nimiber 
of  documented  disbursements  relating 
to  a  campaign  mailing  or  to  the 
operation  of  a  campaign  office; 

(B)  Evidence  that  the  disbursement  is 
covered  by  a  pre-established  written 
campaign  committee  policy,  such  as  a 
daily  travel  expense  policy. 

(2)  For  all  disbursements  of  $200  or 
less,  the  candidate  shall  present: 

(i)  A  record  disclosing  the  full  name 
and  mailing  address  of  die  payee,  and 
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the  amount,  date  and  purpose  of  the 
disbursement,  if  made  from  a  petty  cash 
fund;  or 

(ii)  A  canceled  check  negotiated  by 
the  payee  that  states  the  identification  of 
the  payee,  and  the  amount,  date  and 
purpose  of  the  disbursement. 

(3)  For  piuposes  of  this  section,  ^ 

(i)  "Payee"  means  the  person  who 
provides  the  goods  or  services  to  the 
candidate  or  committee  in  return  for  the 
disbursement;  except  that  an  individual 
will  be  considered  a  payee  under  this 
section  if  he  or  she  receives  $500  or  less 
advanced  for  travel  and/or  subsistence 
and  if  he  or  she  is  the  recipient  of  the 
goods  or  services  purchased. 

(ii)  "Purpose"  means  the  full  name 
and  mailing  address  of  the  payee,  the 
date  and  amount  of  the  disbursement, 
and  a  description  of  the  goods  or 
services  purchased. 

[c)  Eetention  of  records.  The 
candidate  shall  retain  records,  with 
respect  to  each  disbursement  and 
receipt,  including  bank  records, 
vouchers,  worksheets,  receipts,  bills  and 
accoimts,  journals,  ledgers,  fundraising 
solicitation  material,  accounting 
systems  documentation,  matching  fund 
submissions,  and  any  related  materials 
documenting  campaign  receipts  and 
disbursements,  for  a  period  of  three 
years  pursuant  to  11  CFR  102.9(c),  and 
shall  present  these  records  to  the 
Commission  on  reouest. 

(d)  List  of  capital  and  other  assets. 

(1)  Capital  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase  price 
exceeded  $2000  when  acquired  by  the 
campaign.  The  Ust  shall  include  a  brief 
description  of  each  capital  asset,  the 
purchase  price,  the  date  it  was  acquired, 
the  method  of  disposition  and  the 
amount  received  in  disposition.  For 
purposes  of  this  section,  "capital  asset" 
shall  be  defined  in  accordance  with  1 1 
CFR  9034.5(c)(1). 

(2)  Other  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  other 
assets  acquired  for  use  in  fundraising  or 
as  collateral  for  campaign  loans,  if  the 
aggregate  value  of  such  assets  exceeds 
$5000.  The  list  shall  include  a  brief 
description  of  each  such  asset,  the  fair 
market  value  of  each  asset,  the  method 

-  of  disposition  and  the  amount  received 
in  disposition.  The  fair  market  valufe  of 
other  assets  shall  be  determined  in 
accordance  with  11  CFR  9034.5(c)(2). 

PART  9034— ENTITLEMENTS 

20.  The  authority  citation  for  Part 
9034  would  continue  to  read  as  follows: 

Authority:  26  U.S.C.  9034  and  9039(b). 

21.  In  section  9034.4,  paragraph  (a) 
would  be  revised,  paragraph  (b)(1) 
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wculd  be  republished,  paragraph  (b)(3) 
wtiuld  be  revised,  and  paragraph  (b)(8) 
wi  luld  be  added,  to  read  as  follows: 

§  {  034.4    Use  of  contributions  and 
m  Itching  payments. 

a)  Qualified  campaign  expenses — 

1)  General.  Except  as  provided  in 
pe  ragraph  (b)(3)  of  this  section,  all 

CO  ntributions  received  by  an  individual 
fri  m  the  date  he  or  she  becomes  a 
ca  [ididate  and  all  matching  payments 
re  ;eived  by  the  candidate  shall  be  used 
oi  ly  to  defray  qualified  campaign 
e>  lenses  or  to  repay  loans  or  otherwise 
re  itore  funds  (other  than  contributions 
w  lich  were  received  and  expended  to 
d«  fray  qualified  campaign  expenses), 
w  lich  were  used  to  defray  qualified 
ca  npaign  expenses. 

2)  Testing  the  waters.  Even  though 
in  ;urred  prior  to  the  date  an  individual 
be  comes  a  candidate,  payments  made  in 
ac  :ordance  with  11  CFR  100.8(b)(1)  for 
th  i  purpose  of  determining  whether  an 
in  dividual  should  become  a  candidate 
si  all  be  considered  qualified  campaign 
e>  penses  if  the  individual  subsequently 
b<  comes  a  candidate  and  shall  count 

a^  ainst  that  candidate's  limits  under  2 
U  S.C.  441a{b). 

(3)  Winding  down  costs. 

(i)  Costs  associated  with  the 
te  -mination  of  poUtical  activity,  such  as 
th  B  costs  of  complying  with  the  post 
el  iction  requirements  of  the  Act  and 
ot  ler  necessary  administrative  costs 
as  sociated  with  winding  down  the 
Cc  mpaign,  including  office  space  rental. 
St  iff  salaries,  and  o^ce  supplies  shall 
be  considered  qualified  campaign 
expenses.  A  candidate  may  receive  and 
u!  e  matching  funds  for  these  purposes 
ei  her  after  he  or  she  has  notified  the 
C  immission  in  writing  of  his  or  her 
w  ithdrawal  &t)m  the  campaign  for 
ni  )mination  or  after  the  date  of  the 
pi  irty's  nominating  convention,  if  he  or 
si  e  has  not  withdrawn  before  the 
c(  nvention. 

(ii)  If  the  candidate  has  become 
ir  eligible  duo  to  the  operation  of  11  CFR 
9  I33.5(b),he  or  she  may  only  receive 
ir  atching  funds  to  defray  costs  incurred 
b(  ifore  the  candidate's  date  of 
ii  eligibility,  for  goods  and  services  to  be 
r«  ceived  before  the  date  of  ineligibility 
ai  id  for  which  written  arrangement  or 

0  immitment  was  made  on  or  before  the 
ci  ndidate's  date  of  ineligibility,  until 

tl  e  candidate  is  eUgible  to  receive 
vt  inding  down  costs  under  paragraph 
(c  )(3)(i)  of  this  section. 

(iii)  For  purposes  of  the  expenditure 
Ii  nitations  set  forth  in  11  CFR  9035.1. 

1  )0%  of  salary,  overhead  and  computer 
e  ;penses  incurred  after  a  candidate's 

d  ite  of  ineligibility  may  be  treated  as 
e  cempt  legal  and  accounting 


compliance  expenses  beginning  with 
the  first  full  reporting  period  after  the 
candidate's  date  of  ineUgibility.  For 
candidates  who  continue  to  campaign  or 
re-estabhsh  eligibility,  this  paragraph 
shall  not  apply  to  expenses  incurred 
during  the  period  between  the  date  of 
ineligibility  and  the  date  on  which  the 
candidate  either  re-establishes  eligibility 
or  ceases  to  continue  to  campaign. 

(4)  Taxes.  Federal  income  taxes  paid 
by  the  committee  on  non-exempt 
function  income,  such  as  interest, 
dividends  and  sale  of  property,  shall  be 
considered  qualified  campaign 
expenses.  These  expenses  shall  not, 
however,  count  against  the  state  or 
overall  expenditure  limits  of  11  CFR 
9035.1(a). 

(5)  Gifts  and  monetary  bonuses.  Gifts 
and  monetary  bonuses  for  committee 
employees,  consultants  and  volunteers 
in  recognition  for  campaign-related 
activities  or  services  shall  be  considered 
qualified  campaign  expenses,  provided 
that  the  gifts  do  not  exceed  $150  total 
per  individual,  and  provided  that  the 
total  for  all  gifts  and  monetary  bonuses 
(except  bonus  arrangements  provided 
for  in  advance  in  an  employment  or 
consulting  contract)  does  not  exceed 
$2Q.000. 

(b)  Non-qualified  campaign  , 
expenses — 

(1)  General.  The  following  are 
examples  of  disbursements  that  are  not 
qualified  campaign  expenses. 

***** 

(3)  Post-ineligibility  expenditures. 
Any  expenses  incurred  after  a 
candidate's  date  of  ineligibility,  as 
determined  under  11  CFR  9033.5,  are 
not  qualified  campaign  expenses  except 
to  the  extent  permitted  under  11  CFR 
9034.4(a)(3).  Any  expenses  incurred 
before  the  candidate's  date  of 
ineligibility  for  goods  and  services  to  be 
received  after  the  candidate's  date  of 
ineligibility  are  not  qualified  campaign 
expenses.  In  addition,  any  expenses 
incurred  before  the  candidate's  c.  .te  of 
ineligibility  for  goods  and  services  to  be 
received  after  the  candidate's  date  of 
ineligibility,  or  for  property,  services,  or 
facilities  used  to  benefit  the  candidate's 
general  election  campaign,  are  not 
qualified  campaign  expenses.  For 
purposes  of  this  paragraph,  it  is 
presumed  that  capital  assets  delivered 
within  60  days  of  the  first  day  of  the 
candidate's  party's  national  nominating 
convention  are  general  election  assets; 
and  that  a  local  campaign  office  that 
remains  open  more  Uian  30  days  after  a 
state's  primary  election  or  the  close  of 
any  other  nomination  process  in  that 


state  is  operating  in  support  of  the 
general  election  campaign. 

(8)  Negligent  Handling  of  Public 
Funds.  The  cost  of  items  that  are  lost  or 
misplaced  due  to  negligence  shall  not  be 
considered  a  quaUfied  campaign 
expense.  Factors  in  making  this 
determination  shall  include,  but  not  be 
limited  to.  whether  the  committee 
demonstrates  that  it  made  conscientious 
efforts  to  safeguard  the  missing 
equipment;  the  type  of  equipment 
involved;  the  number  of  items  that  were 
lost;  and  the  value  of  the  lost  equipment 
as  a  percentage  of  the  total  value  of  the 
equipment  leased  or  owned  bv  the 
committee. 
***** 

22.  Section  9034.5  would  be  amended 
by  revising  paragraphs  (b).  (c)(1).  and  (f) 
to  read  as  follows: 

§  9034.5    Net  outstanding  campaign 
obltgations. 

***** 

(b)  Liabilities. 

(1)  The  amount  submitted  as  the  total 
of  outstanding  campaign  obhgations 
under  paragraph  (a)(1)  of  this  section 
shall  not  include  any  accounts  payable 
for  nonqualified  campaign  expenses  nor 
any  amounts  determined  or  anticipated 
to  be  required  a  repayment  under  11 
CFR  part  9038  or  any  amounts  paid  to 
secure  a  surety  bond  under  11  CFR 
9038.5. 

(2)  The  amount  submitted  as 
estimated  necessary  winding  down 
costs  under  paragraph  (a)(1)  of  this 
section  shall  be  broken  down  by 
expenses  category  and  quarterly  or 
monthly  time  period.  This  breaJcdown 
shall  include  estimated  costs  for  office 
space  rental,  staff  salaries,  office 
supplies,  equipment  rental,  telephone 
expenses,  postage  and  other  mailing 
costs,  printing  and  storage.  The 
breakdown  shall  estimate  the  costs  that 
will  be  incurred  in  each  category  from 
the  time  the  statement  is  submitted  until 
the  expected  termination  of  the 
committee's  political  activitv. 

(c)(l  J  Capital  assets.  For  purposes  of 
this  section,  the  term  capital  asset 
means  any  property  used  in  the 
operation  of  the  campaign  whose 
purchase  price  exceeded  $2000  when 
acquired  by  the  committee.  Property 
that  must  be  valued  as  capital  assets 
under  this  section  includes,  but  is  not 
limited  to,  office  equipment,  furniture, 
vehicles  and  fixtures  acquired  for  use  in 
the  operation  of  the  candidate's 
campaign,  but  does  not  include  property 
defined  as  "other  assets"  under  11  CFR 
9034.5(c)(2).  A  fist  of  all  capital  assets 
shall  be  maintained  by  the  Committee  in 
accordance  with  11  CFR  9033. n(d).  The 


fair  market  value  of  capital  assets  may 
be  considered  to  be  the  total  original ' 
cost  of  such  items  when  acquired  less 
than  40%,  to  account  for  depreciation, 
except  that  items  acquired  after  the  date 
of  ineligibihty  must  be  valued  at  their 
fair  market.value  on  the  date  acquired. 
If  the  candidate  wishes  to  claim  a  higher 
depreciation  percentage  for  an  item,  he 
or  she  must  fist  that  capital  asset  on  the 
statement  separately  and  demonstrate, 
through  documentation,  the  fair  market 
value  of  each  such  asset.  The 
Commission  may  disallow  all  or  some 
portion  of  the  40%  depreciation  if  the 
asset  was  obtained  by  the  primary 
committee  for  use  in  the  general 
election,  or  falls  within  a  presumption 
stated  in  11  CFR  9034.4(b)(3). 
•        *        »        •        • 

(f)(1)  The  candidate  shall  submit  a 
revised  statement  of  net  outstanding 
campaign  obligations  with  each 
submission  for  matching  fund  payments 
filed  after  the  candidate's  date  of 
ineligibility,  the  revised  statement  shall 
reflect  the  financial  status  of  the 
campaign  as  of  the  close  of  business  on 
the  last  business  day  preceding  the  date 
of  submission  for  matching  funds.  The 
revised  statement  shall  also  contain  a 
brief  explanation  of  each  change  in  the 
committee's  assets  and  obligations  from 
the  previous  statement. 

(2)  A  candidate  who  makes  a 
submission  described  in  paragraph  (f)(1) 
of  this  section  shall  also  submit  an 
additional  revised  statement  of  net 
outstanding  campaign  obhgations.  This 
additional  statement  shall  be  due  on  a 
date  to  be  determined  and  published  bv 
the  Commission,  which  will  be  before 
the  next  regularly  scheduled  pavTnent 
date.  This  statement  shall  reflect  the 
financial  status  of  the  campaign  as  of 
the  close  of  business  three  business  days 
before  the  due  date  of  the  statement. 
The  revised  statement  shall  also  contain 
a  brief  explanation  of  each  change  in  the 
committee's  assets  and  obhgations  from 
the  previous  statement. 

(3)  After  a  candidate's  date  of 
ineligibility,  if  the  candidate  does  not 
receive  the  entire  amount  of  matching 
funds  on  a  regularly  scheduled  payment 
date  due  to  a  shortfall  in  the  matching 
payment  accoimt,  the  candidate  shall 
also  submit  a  re\ised  statement  of  net 
outstanding  campaign  obligations.  The 
re\ised  statement  shall  be  filed  on  a 
date  to  be  determined  and  publishetj  by 
the  Commission,  w:hich  will  be  before 
the  next  regularly  scheduled  pavment 
date. 

23.  Section  9034.6  would  be  revised 
to  read  as  follows: 


§9034.6    Expenditure*  for  transportation 
and  services  made  available  to  media 
personnel;  Reimbursemertts. 

(a)  General. 

(1)  Expenditures  by  an  authorized 
committee  for  transportation,  ground 
senices  or  facihUes  (including  air 
travel,  ground  transportation,  housing, 
meals,  telephone  service,  typewriters) 
made  available  to  media  persoimel. 
Secret  Service  personnel  or  national 
security  staff  will  be  considered 
quahfied  campaign  expenses,  and. 
except  for  costs  relating  to  Secret 
Ser\;ice  personnel  or  national  securitv 
staff,  will  be  subject  to  the  overall 
expenditure  limitation  of  1 1  CFR 
9035.1(a). 

(2)  Subject  to  the  hmitations  in 
paragraphs  (b)  and  (c)  of  this  section, 
committees  may  seek  reimbursement  for 
these  expenses  and  may  deduct  any 
amounts  received  as  reimbursements 
from  the  amount  of  expenditures  subject 
to  the  overall  expenditxu*  limitation  of 
11  CFR  9035.1(a).  Expenses  for  which 
the  committee  receives  no 
reimbursement  will  be  considered 
quahfied  campaign  expenses,  and,  with 
the  exception  of  those  expenses  relating 
to  Secret  Service  personnel  ^d  national 
security  staff,  will  be  subject  to  the 
overall  expenditure  limitation. 

(b)  Reimbursement  limits. 
(1 )  The  committee  may  seek 

reimbursement  of  the  expenses 
described  in  paragraph  (a)(1)  of  this 
section  from  the  media  representatives 
to  whom  those  services  were  provided. 
The  amount  sought  shall  not  exceed  the 
media  representative's  pro  rata  share,  or 
a  reasonable  estimate  of  the  media 
representative's  pro  rata  share,  of  the 
actual  cost  of  the  transportation  and 
services  made  available  by  more  than 
10°-o.  Any  reimbursement  received  in 
excess  of  110%  of  the  actual  pro  rata 
cost  of  the  transportation  and  services 
made  available  shall  be  disposed  of  in 
accordance  with  paragraph  (d)  of  this 
section.  For  the  purposes  of  this  section: 

(i)  A  media  representatives  pro  rata 
share  shall  be  calculated  by  dividing  the 
total  actual  cost  of  the  transportation 
and  services  by  the  total  number  of 
individuals  to  whom  such 
transportation  and  services  are  made 
available.  For  purposes  of  this 
calculation,  the  total  number  of 
individuals  shall  include  committee 
staff,  media  personnel.  Secret  Service 
personnel,  national  security  staff  and 
any  other  individuals  to  whom  such 
transportation  and  services  are  made 
available;  and 

(ii)  "Administrative  costs"  shall 
include  all  costs  incurred  by  the 
committee  for  making  travel 
arrangements  and  for  seeking 
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reimbuisement,  whether  perfonned  by 
committee  staff  or  independent 
contractors. 

(c)  Deduction  of  reimbursements  from 
expenditures  subject  to  the  overall 
expenditure  limitation.  The  committee 
may  deduct  from  the  amount  of 
expenditures  subject  to  the  overall 
expenditure  limitation  of  11  CFR 
g035.1(a): 

(1)  The  amount  of  reimbursements 
received  in  payment  for  the 
transportation  and  services  described  in 
paragraph  (a)  of  this  section,  up  to  the 
actual  cost  of  transportation  and 
services  provided;  and 

(2)  An  amount  of  reimbursements 
received  representing  the  administrative 
costs  incurred  by  the  committee  in 
providing  these  services  and  seeking 
reimbursement  for  them,  equal  to: 

(i)  Three  percent  of  the  actual  cost  of 
transportation  and  services  provided 
under  this  section;  or 

(ii)  An  amount  in  excess  of  3% 
representing  the  administrative  costs 
actually  incurred  by  the  committee, 
provided  that  the  committee  is  able  to 
document  that  it  incurred  these  higher 
administrative  costs. 

(d)  Disposal  of  excess 
reimbursements.  If  the  committee 
receives  reimbursements  in  excess  of 
the  amoimt  deductible  under  paragraph 
(c)  of  this  section,  it  shall  dispose  of  the 
excess  amount  in  the  following  manner: 

(1)  Any  reimbursement  received  in 
excess  of  110%  of  the  actual  pro  rata 
cost  of  the  transportation  and  services 
made  available  to  a  media 
representative  shallJie  returned  to  the 
media  representative. 

(2)  Any  amount  in  excess  of  the 
amount  deductible  under  paragraph  (c) 
of  this  section  that  is  not  required  to  be 
returned  to  the  media  representative 
under  paragraph  (d](l]  shall  be  repaid  to 
the  Treasury. 

(e)  Reporting.  The  total  amount  paid 
by  an  authorized  committee  for  the  cost 
of  transportation  or  for  groimd  services 
and  faciUties  shall  be  reported  as  an 
expenditure  in  accordance  with  1 1  CFR 
104.3(b)(2){i).  Any  reimbursement 
received  by  such  committee  for 
transportation  or  groimd  services  and 
faciUties  shall  be  reported  in  accordance 
with  11  CFR  104.3(a)(3)(ix). 

24.  Section  9034.7  would  be  revised 
to  read  as  follows: 

§  9034.7    Allocation  of  Travel  Expenditures. 

(a)  Notwithstanding  the  provisions  of 
11  CFR  106.3,  expenditures  for  ti-avel 
relating  to  the  office  of  President  by  any 
individual,  including  a  candidate,  shall, 
pursuant  to  the  provisions  of  paragraph 
(b)  of  this  section,  be  quaUfied  campaign 
expenses  and  be  reported  by  the 


c  indidate's  authorized  committee(s)  as 
e  cpenditures. 
[b)  (1)  For  a  trip  which  is  entirely 

0  impaign-related,  the  total  cost  of  the 
t]  ip  shall  be  a  quahfied  campaign 

e  cpense  and  a  reportable  expenditure. 

(2)  For  a  trip  which  includes 

c  impaign-related  and  non-campaign 
p  lated  stops,  that  portion  of  the  cost  of 
tie  trip  allocable  to  campaign  activity 
snail  be  a  qualified  campaign  expense 
and  a  reportable  expenditure.  Such 
pbrtion  shall  be  determined  by 
calculating  what  the  trip  would  have 
c  )st  from  Uie  point  of  origin  of  the  trip 
ti  I  the  first  campaign-related  stop  and 
fi  om  that  stop  through  each  subsequent 
c  unpaign-related  stop,  back  to  the  point 
c   origin.  If  any  campaign  activity,  other 
t  lan  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
c  unpaign-related.  Campaign  activity 
i  icludes  soUciting,  making,  or  accepting 
c  jntributions,  and  expressly  advocating 
t  le  election  or  defeat  of  any  candidate. 
C  ther  factors,  including  the  setting, 
t  ming  and  statements  or  expressions  of 
t  le  pvupose  of  an  event,  the  substance 
c  r  the  remarks  or  speech  made,  and  the 
i  Lidience.  will  also  be  considered  in 
c  etermining  whether  a  stop  is 
c  unpaign-related. 

(3)  For  each  trip,  an  itinerary  shall  be 

1  repared  and  sudi  itinerary  shall  be 
I  lade  available  for  Commission 

i  ispection. 

(4)  For  trips  by  government 

c  anveyance  or  by  charter,  a  list  of  all 
{  assengers  on  such  trip,  along  with  a 
c  esignation  of  which  passengers  are  and 
^  rhich  are  not  campaign-related,  shall  be 
I  lade  available  for  Commission 
i  ispection. 

(5)  (i)  If  any  individual,  including  a 
c  andldate.  uses  a  government  airplane 
i  3r  campaign-related  travel,  the 

c  andidate's  authorized  committee  shall 
I  ay  the  appropriate  govenunent  entity 
i  n  amount  equal  to: 

(A)  The  lowest  unrestricted  and  non- 
( iscounted  first  class  commercial  air 

ire  available  for  the  time  traveled,  in 
le  case  of  travel  to  a  city  served  by  a 

]  igularly  scheduled  commercial  airline 

!  ervice;  or 

(B)  The  lowest  unrestricted  and  non- 
( iscounted  coach  commercial  air  fare 

I  vailable  for  the  time  traveled,  in  the 

i  ase  of  travel  to  a  city  served  by 

1  egularly  scheduled  coach  airline 

!  ervice,  but  not  regularly  scheduled  first 

I  lass  airline  service;  or 

(C)  The  conunercial  charter  rate  for  a~ 
I  omparable  airplane  (in  terms  of  size, 

]  Qodel  and  make],  in  the  case  of  travel 
1 0  a  city  not  served  by  a  regularly 
I  cheduled  commercial  airhne  service, 
(ii)  If  a  government  airplane  is  flown 
0  a  campaign-related  stop  where  it  will- 


UMI 


pick  up  passengers,  or  from  a  campaign- 
related  stop  where  it  left  off  passengers, 
the  candidates's  authorized  committee 
shall  pay  the  appropriate  govenunent 
entity  an  amount  et^ual  to  the  amount 
required  under  paragraph  (b)(5)(i)  of  this 
section  for  one  passenger  plus  costs  for 
fuel  and  crew. 

(iii)  If  any  individual,  including  a 
candidate,  uses  a  government 
conveyance,  other  than  an  airplane,  for 
campaign-related  travel,  the  candidate's 
authorized  committee  shall  pay  the 
appropriate  government  entity  an 
amount  equal  to  the  commercial  rental 
rate  for  a  comparable  conveyance,  in 
terms  of  size,  model  and  make, 

(iv)  If  any  individual,  including  a 
candidate,  uses  accommodations, 
including  lodging  and  meeting  rooms, 
diuing  campaign-related  travel,  and  the 
accommodations  are  paid  for  by  a 
govenunent  entity,  the  candidate's 
authorized  committee  shall  pay  the 
appropriate  govenunent  entity  an 
amount  equal  to  the  usual  and  normal 
charge  for  the  accommodations,  and 
shall  maintain  documentation 
supporting  the  amount  paid. 

(vj  For  travel  by  airplane,  the 
committee  shall  maintain 
documentation  for  the  lowest 
uiu^stricted  nondiscoimted  air  fare 
available  for  the  time  traveled, 
including  the  airline  or  travel  service 
providing  that  fare.  For  travel  by  other 
conveyances,  the  committee  shall 
maintain  documentation  of  the 
commerdial  rental  rate  for  a  comparable 
conveyance,  including  the  provider  of 
the  conveyance  and  the  size,  model  and 
'  make  of  the  conveyance.  For  travel 
under  paragraph  (b)(5)(ii)  of  this  section, 
the  committee  shall  maintain 
documentation  of  fuel  and  crew  costs. 

(6]  Travel  expenses  of  a  candidate's 
spouse  and  family  when  accompanying 
the  candidate  on  campaign-related 
travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 
expenditures.  If  the  spouse  or  family 
members  conduct  campaign-related 
activities,  their  travel  expenses  will  be 
treated  as  qualified  campaign  expenses 
and  reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the' candidate,  who  are  traveUng  for 
campaign  purposes  will  be  a  qualified 
campaign  expense  and  shall  be  reported 
by  the  committee  as  an  expenditure. 

(i)  If  the  trip  is  by  charter,  the  actual 
cost  for  each  passenger  shall  be 


determined  by  dividing  the  total 
operating  cost  for  the  charter  by  the  total 
number  of  passengers  transported.  The 
amount  which  is  a  qualified  campaign 
expense  and  a  reportable  expenditure 
shall  be  calculated  in  accordance  with 
the  formula  set  forth  at  11  CFR 
9034.7(b)(2)  on  the  basis  of  the  actual 
cost  per  passenger  multiplied  by  the 
number  of  passengers  traveling  for 
campaign  purposes. 

(ii)  If  the  trip  is  by  non-charter 
commercial  transportation,  the  actual 
cost  shall  be  calculated  in  accordance 
with  the  formula  set  forth  at  11  CFR 
9034.7(b)(2)  on  the  basis  of  the 
commercial  fare.  Such  actual  cost  shall 
be  a  qualified  campaign  expense  and  a 
reportable  expenditure. 

(8)  Travel  on  corporate  airplanes  and 
other  corporate  conveyances  is  governed 
by  11  CFR  114.9(e). 

PART  9037— PAYMENTS  AND 
REPORTING 

25.  The  authority  citation  for  Fart 

9037  would  continue  to  read  as  follows: 

Authority:  26  U.S.C.  9037  and  9039(b). 

Section  9037.4  would  be  added  to 
read  as  follows: 

§9037.4    Alphabetized  schedules. 

If  the  authorized  committee(s)  of  a 
candidate  file  a  schedule  of  itemized 
receipts,  disbursements  or  debts  and 
obligations  pursuant  to  11  CFTl  104.3 
that  was  generated  directly  or  indirectly 
from  computerized  files  or  records,  the 
schedule  shall  Ust  in  alphabetical  order 
the  sources  of  he  receipts,  the  payees,  or 
the  creditors,  as  appropriate.  Such 
schedule  shall  list  all  individuals, 
including  contributors,  payees  and 
creditors,  in  alphabetical  order  by 
surname. 

PART  9038— EXAMINATIONS  AN6 
AUDITS 

27,  The  authority  citation  for  part 

9038  would  continue  to  read  as  follows: 

Authority:  26  U.S.C.  9038  and  9039(b). 

28.  In  section  9038.1.  new  paragraph 
(f)  would  be  added,  to  read  as  follows: 

§9038.1    Audit 

•        *        •        •        * 

(f)(1)  Sampling.  In  conducting  an 
audit  of  contributions  pursuant  to  this 
section,  the  Commission  may  utilize 
generally  accepted  sampling  techniques 
to  quantify,  in  whole  or  in  part,  the 
dollar  value  of  related  audit  findings.  A 
projection  of  the  total  amount  of 
violations  based  on  apparent  violations 
identified  in  such  a  sample  may  become 
the  basis,  in  whole  or  in  part,  or  any 
audit  finding. 


(2)  A  committee  in  responding  to  a 
sample-based  finding  concerning 
excessive  or  prohibited  contributions 
shall  respond  only  to  the  specific 
sample  items  used  to  make  the 
projection.  If  the  committee 
demonstrates  that  any  errors  found 
among  the  sample  items  were  not 
excessive  or  prohibited  contributions: 
were  timely  refunded,  reattributed  or 
redesignated  pursuant  to  1 1  CFR 
103.3(b)  (1).  (2)  and  (3):  or  for  some 
other  reason  were  not  errors;  the 
Commission  shall  make  a  new 
projection  based  on  the  reduced  number 
of  errors  in  the  sample. 

(3)  The  committee  shall  submit  a 
check  to  the  United  States  Treasury  for, 
the  total  amount  of  any  contributions 
not  refunded,  reattributed  or 
redesignated  in  a  timelv  manner  in 
accordance  with  11  CFR  103.3(b)  (1).  (2) 
or  (3). 

29.  In  section  9038.2,  the  inuoductory 
language  of  paragraph  (b)(2)  would  be 
republished,  and  paragraph  (b)(2)(iii) 
would  be  revised,  to  read  as  follows: 

§9038.2    Repayments. 

•        *        •        •        • 

(b)  Bases  for  repavment '   *   • 
(2)  Use  of  funds  for  non-qualified 
campaign  expenses.  •  •  • 

(iii)  The  amount  of  any  repayment  , 
sought  under  this  section  shall' bear  the 
same  ratio  to  the  total  amount 
determined  to  have  been  used  for  non- 
qualified campaign  expenses  as  the 
amount  of  matching  funds  certified  to 
the  candidate  bears  to  the  candidate's 
total  deposits,  as  of  90  days  after  the 
candidate's  date  of  ineligibility.  For  the 
purposes  of  this  paragraph — 

(A)  All  matching  fund^  certified  in 
response  to  matching  payment 
submissions  received  by  the 
Commission  as  of  the  candidate's  date 
of  ineUgibiUty  will  be  treated  as  though 
they  were  certified  as  of  the  date  of 
ineligibihtv; 

(B)  Totaf  deposits  is  defined  in 
accordance  with  11  CFR  9038.3(c)(2); 
and 

(C)  In  seeking  repayinent  for  non- 
qualified campaign  expenses  from 
committees  that  have  received  matching 
fund  payments  after  the  candidate's  date 
of  ineligibility,  the  Commission  will 
review  committee  expenditiues  to 
determine  at  what  point  committee 
accounts  no  longer  contain  matching 
funds.  In  doing  this,  the  Commission 
vrill  review  committee  expenditures 
from  the  date  of  the  last  matching  fund 
payment  to  the  candidate,  using  the 
assumption  that  the  last  payment  has 
been  ex-pended  on  a  last-in,  first-out 
basis. 


30.  Section  9038.7  would  be  added  to 
read  as  follows: 

§  9038.7    Administrative  record. 

(a)  The  Commission's  administrative 
record  for  final  determinations  under  1 1 
CFR  Part  9033  and  §§  9034.5.  9036.5 
and  9038.2  may  include  the  following: 

(1)  Candidate  and  committee 
agreements  submitted  pursuant  to  11 
CFR  9033.1; 

(2)  Candidate  and  committee 
certifications  submitted  pursuant  to  11 
CFR  9033.2; 

(3)  Threshold  submissions  and 
additional  submissions  for  matching 
fund  payments; 

(4)  Statements  of  Net  Outstanding 
Campaign  Obligations; 

(5)  Pertinent  portions  of  Interim  and 
Final  Audit  Reports,  including 
attachments  and  supporting  evidence: 

(6)  Pertinent  portions  of  biitial  and 
Final  Repayment  Determinations, 
including  attachments  and  supporting 
evidence; 

(7)  All  certifications,  notifications.    • 
and  determinations  made  by  the 
Commission  pursuant  to  11  CFR  Part 
9033,  and  sections  9034.5  and  9036.5: 

(8)  Other  written  correspondence  or 
materials  sent  to,  or  received  from,  the 
committee,  viitnesses,  state  or  federal 
agencies  or  other  persons,  including 
committee  requests  for  extensions  of 
time,  pertinent  portions  of  committee 
responses  to  the  Initial  and  Final  Audit 
Reports,  and  documentary  or  other 
evidence  produced  in  response  to  a 
subpoena  duces  tecum; 

(9)  The  traiascript  or  audio  tape  of  anv 
deposition  taken; 

(10)  The  transcript  or  audio  tape  of 
any  oral  presentation  conducted 
pursuant  to  11  CFR  9038.2; 

(ll)Thecertification(s)of  the  " 
Commission's  decision(s)  regarding 
candidate  certifications,  eUgibihty 
determinations,  and  repayment 
determinations; 

(12)  All  additional  documents  and 
evidence  identified  or  filed  by  the 
Commission  as  part  of  the 
administrative  record  relied  on  in 
reaching  its  decision(s);  and 

(13)  Statements  of  Reasons  adopted  bv 
the  Commission. 

(b)  The  Commission's  administrative 
record  for  determinations  under  1 1  CFR 
Part  9033  and  §§  9034.5,  9036.5  and 
9038.2  does  not  include  any  materials 
not  specifically  enumerated  in 
paragraph  (a)  of  this  section,  such  as: 

(1)  Documents  and  materials  in  the 
files  of  individual  Commissioners  or 
employees  of  the  Commission  that  do    ■ 
not  constitute  a  basis  for  the 
Commission's  decisions  because  they 
were  not  circulated  to  the  Commission 
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and  were  not  referenced  in  documents 
that  were  circulated  to  the  Commission; 

(2)  Transcripts  or  audio  tapes  of 
Commission  discussions  that  are  pre- 
decisional.  but  such  transcripts  or  tapes 
may  be  made  available  under  11  CFR 
Parts  .4  or  5;  or 


(3)  Documents  properly  subject  to 
I  rivi  leges  such  as  an  attorney-client 
j  rivilege,  or  items  constituting  attorney 
1  /ork  product. 

(c)  The  administrative  record 
i  ientified  in  paragraph  (a)  of  this 
ection  is  the  exclusive  record  for  the 
lommission's  determinations  under  11 
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CFK  Part  9033  and  §§  9034.5.  9036.5 
and  9038.2. 

Dated:  September  30, 1994. 
Trevor  Potter, 
Chairman. 

[FR  Doc.  94-24623  Filed  10-5-94;  8;45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101, 170,  and  310 

{Docket  Nos.  91P-0186  and  93P-0306] 

Iron-Containing  Supplentents  and 
Drugs;  Lat}ei  Warning  Statements  and 
Unit-Dose  Pacloging  Requirements 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
regulations  to  require  label  warning 
statements  for  products  taken  in  solid 
oral  dosage  form  to  supplement  the 
dietary  intake  of  iron  or  to  provide  iron 
for  therapeutic  purposes.  FDA  is  also 
proposing  regulations  to  require  unit- 
dose  packaging  ^  for  iron-containing 
products  that  contain  30  milligrams 
(rag)  or  more  of  iron  per  dosage  unit.* 
FDA  is  proposing  these  regulations 
because  of  the  acute  iron  poisonings; 
including  deaths  in  children  less  than  6 
years  of  age,  attributable  to  accidental 
overdoses  of  iron-containing  products. 
The  intent  of  these  proposed  regulations 
is  to  reduce  the  risk  of  accidental  iron 
poisonings  of  young  children  by 
utilizing  FDA's  authority  in  conjunction 
with  the  existing  requirements  of  the 
U.S.  Consumer  Product  Safety 
Commission  (CPSC)  for  child-resistant 
packaging  for  household  substances. 
This  proposal  responds  to  three  citizen 
petitions  (Docket  Nos.  91P-0186/CP1, 
93P-O306/CP1.  and  93-0306/CP2)  that 
requested  that  FDA  take  action  to  ensure 
that  products  containing  iron  or  iron 
salts  do  not  pose  a  health  hazard  to 
young  children  and  infants. 
DATES:  Written  comments  by  December 
20, 1994.- The  agency  is  proposing  that 
any  flnal  rule  that  may  be  issued  based 
upon  this  proposal  become  effective  180 
days  after  its  publication  in  the  Federal 
Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-3Q5),  Food  and  Drug 
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*  For  the  purposes  of  this  document  "unit-dose 
packaging"  means  a  method  of  packaging  a  product 
into  a  nonreusable  container  designed  to  hold  a 
single  dosage  unit  intended  for  administration 
directly  firom  that  container,  irrespective  of  whether 
the  recommended  dose  is  one  or  more  than  one  of 
these  units. 

2 In  this  document,  the  term  "dosage  unit"  will 
be  used  to  denote  the  individual  physical  units  of 
the  iron-containing  product  such  as  tablets, 
capsules,  caplets.  or  other  physical  forms, 
irrespective  of  whether  one  or  more  than  one  of 
these  physical  unitj  comprises  the  recommended 
dose. 


Ad  ninistration,  rm.  1-23. 12420 
Pai  dawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
N.  Hathcock,  Center  for  Food  Safety  and 
Ap  )lied  Nutrition  (HFS-465).  Food  and 
Dn  g  Administration,  8301  Muirkirk 
Rd  ,  Laurel,  MD  20708,  301-594-6006. 

SUi  PLEMENTARY  INFORMATION: 

1. 1  ackground 

I  on  is  an  essential  nutrient  that,  in 
cei  ain  circumstances,  can  be  toxic.  For 
SOI  le  women  of  child-bearing  age  and 
for  some  young  children,  iron  from 
di€  tary  sources  alone  may  be 
ins  Lifficient  to  meet  their  metabolic  iron  - 
rec  uirements.  Access  to  products  that 
pr(  vide  iron  is  useful  for  these  groups 
to  I  insure  that  their  iron  requirements 
art  met.  However,  when  consumed 
aci  itely  in  large  quantities  by  young 
ch  Idren,  iron  is  toxic  and  can,  in  some 
caj  es,  lead  to  death. 

i  ince  the  mid  1980's,  an  upsurge  in 
re[  orted  accidental  pediatric  ingestion 
of  ron-containing  products  has 
oc(  urred  (Ref.l).  This  fact,  and  the 
mc  ny  resultant  injuries  and  deaths  of 
ch  Idren,  have  created  a  dilemma  with 
res  pect  to  how  to  ensure  that  iron 
SOI  trees  are  available  while  still 
mi  nimizing  the  risks  to  children.  In 
res  ponse,  FDA  is  proposing  regulations 
thi  t  require  that  a  warning  be  placed  on 
lat  eling  about  the  adverse  effects  of 
aci  ite,  high  dose  iron  ingestion  by 
ch  Idren  and  that  unit-dose  packaging 
be  used  for  certain  iron-containing 
pr  )ducts.  These  requirements,  if 
adopted,  will  apply  to  iron-containing 
products  in  addition  to  the  existing 
re(  uirements  of  CPSC,  which  provide 
th  t  child-resistant  packaging  must  be 
us  5d  for  most  iron-containing  products 
av  iilable  (see  section  n.B.  of  this 
dc  cument).  The  agency  tentatively  finds 
th  it  the  effect  of  these  new 
re^  [uirements,  in  conjunction  with  those 
of  CPSC,  will  be  to  significantly  reduce 
th  i  risk  of  accidental  pediatric  iron 
p(  isoning. 

The  types  of  iron-containing  products 
th  It  have  been  associated  with 
p<  isonings  of  young  children  are  those 
of  ered  in  solid  oral  dosage  form  (e.g., 
ca  }sules  and  tablets)  as:  (1)  Children's 
ar  d  adult's  multi-vitamin/mineral 
si  pplements  that  contain  iron  or  iron 
sa  ts  (these  products  typically  provide 
le  s  than  30  mg  of  iron  per  dosage  unit), 
(2  products  intended  for  use  as  iron 
si  pplements  (these  products  typically 
cc  ntain  30  mg  or  more  of  iron  per 
di  isage  unit),  and  (3)  drug  products  that 
c(  ntain  iron  or  iron  salts  (these  products 
ty  jically  contain  30  mg  or  more  of  iron 
p  r  dosage  unit).  In  this  document,  the 


term  "iron-containing  products"  refers 
to  all  of  these  types  of  products. 

The  agency  is  not  aware  of  incidents 
of  poisoning  being  caused  by  iron- 
containing  products  in  liquid  or  powder 
form.  Therefore,  these  products  are  not 
subject  to  this  proposal.  The  agency  will 
consider  what  regulatory  action  is 
appropriate  to  take  with  regard  to  iron- 
containing  products  in  liquid  or  powder 
form  if  it  becomes  aware  of  information 
indicating  that  these  products  have 
caused  or  can  cause  poisonings  in 
children. 

This  document  also  does  not  bear  in 
any  way  on  conventional  foods 
containing  naturally  occurring  or  added 
iron.  Pediatric  iron  poisoning  from 
consumption  of  iron-containing  foods  in 
conventional  food  form  is  unlikely 
because  of  limitations  inherent  in  the 
large  quantity  of  food  that  would  have 
to  be  ingested  to  cause  an  adverse  effect 
in  young  children.  For  example,  a 
serving  of  a  highly  fortified  breakfast 
cereal  that  contains  100  percent  of  the 
recommended  daily  intake  for  iron  of  18 
mg,  would  provide  only  7  percent  of  the 
amount  of  iron  that  is  considered 
necessary  to  produce  symptoms  of  iron 
poisoning  in  a  10  kilograms  (kg)  (22 
pounds  (lb))  child  (i.e.,  25  milligrams 
(mg)  per  (/)  kg  of  iron,  which  equates  to 
250  mg  total  iron  for  a  10  kg  (22  lb) 
child.  (See  section  I.E.  of  this 
document.)  Moreover,  the  agency  is  not 
aware  of  any  pediatric  iron  poisonings 
that  have  resulted  from  ingestion  of 
iron-containing  foods  in  conventional 
foodJepm. 

A.  The  Iron  Requirements  of  Children 
and  Women  ofChildbearing  Age 

Iron  is  an  essential  nutrient  because  it 
is  a  component  of  blood  and  muscle 
tissue  and  because  of  its  role  in 
metabolic  reactions.  Iron-containing 
compounds  in  the  body  may  be  grouped 
into  two  categories:  (1)  Those  that  ser\'e 
metabolic  functions,  and  (2)  those 
associated  with  iron  storage.  The 
compounds  in  the  first  category  include 
hemoglobin  (a  component  of  red  blood 
cells),  myoglobin  (a  muscle  protein), 
and  iron-containing  enzymes.  They 
account  for  approximately  80  percent  of 
body  iron.  Compoimds  in  the  second 
category  are  involved  in  the 
maintenance  of  iron  homeostasis  and 
include  the  storage  compounds  ferritin 
and  hemosiderin. 

When  the  supply  of  dietary  iron 
becomes  inadequate  to  meet  the  body's 
needs,  iron  is  mobilized  from  iron  stores 
to  maintain  the  production  of  red  blood 
cells  and  to  perform  other  essential  iron- 
dependent  functions.  When  body  iron 
stores  are  low  or  depleted,  as  often 
occurs  in  women  of  child-bearing  age 
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and  in  very  young  children,  a  person  is 
vulnerable  to  adverse  effects  associated 
with  iron  deficiency  anemia  and  with  a 
reduction  in  metabolic  and  body 
functions. 

Although  the  prevalence  of  iron 
deficiency  in  the  U.S.  population  is  low 
(Ref.  2),  maintenance  of  adequate  iron 
stores  in  women  of  childbearing  age  and 
in  young  children  is  an  important 
public  health  issue.  A  woman's 
recommended  daily  allowance  (RDA) 
for  iron  during  pregnancy  doubles  from 
15  to  30  mg/day  (Ref.  3).  The 
importance  of  prenatal  iron 
supplementation  in  preventing 
depletion  of  iron  stores  in  pregnant 
women  has  been  shown  in  several 
clinical  trials  (Ref.  4).  Thus,  pregnant 
women  are  often  counseled  to  increase 
their  iron  intake  through  dietary 
changes  and  the  use  of  iron-containing 
supplements  or  drugs. 

A  committee  of  the  National  Academy 
of  Sciences  (NAS)  has  recommended 
that  all  pregnant  women  should  be 
screened  for  iron  deficiency  anemia  at 
the  first  prenatal  visit  and  at  least  once 
during  each  subsequent  trimester  (Ref. 
5).  The  NAS  committee  recommended, 
however,  that  iron  supplementation 
should  only  be  given  when  iron  status 
is  low  or  marginal,  as  indicated  by 
hemoglobin  and  serum  ferritin,  in 
comparison  with  standard  values 
recommended  by  NAS  for  the  specific 
trimester  of  pregnancy.  When  these 
clinical  indicators  reveal  deficient  iron 
status,  the  NAS  committee 
recommended  that  the  clinician 
prescribe  60  to  120  mg  of  supplemental 
iron  per  day.  If  iron  status  is  marginal, 
the  NAS  committee  recommended  that 
the  clinician  prescribe  30  mg  of 
supplemental  iron  per  day.  If  iron  status 
is  normal,  the  NAS  committee 
recommended  that  these  be  no  iron 
supplementation. 

Aside  from  the  iron  needs  that  arise 
during  pregnancy,  women  of  child- 
bearing  age  have  a  higher  requirement 
for  iron  than  other  adults.  (The  RDA  for 
women  of  child-bearing  age  is  15  mg/ 
day  because  of  the  depletion  of  iron 
through  menstrual  blood  loss.  It  is  10 
mg/day  for  adult  males  and  older  adult 
women  (Ref.  3).)  The  difficulty  of 
obtaining  dietary  intakes  high  enough  to 
replace  those  losses  through 
consumption  of  a  normal  diet  is 
responsible  for  iron  deficiency  in  some 
women  of  child-bearing  age.  For  these 
women  also,  the  use  of  iron-containing 
products  may  be  pro  dent. 

Iron  deficiency  also  affects  young 
children  (the  RDA  for  iron  for  children 
is  10  mg/day),  particularly  during  the 
rapid  growth  period  from  6  mondis  to 
4  years  of  age.  Some  yoimg  children  foil 


to  develop  adequate  iron  stores  to 
supply  the  iron  needed  for  their 
metabolic  functions  during  this  early 
growth  period.  Data  from  the  National 
Health  and  Nutrition  Examination 
Survey  (NHANES  U)  for  children  show 
that  the  prevalence  of  impaired  iron 
status  ranges  &t)m  an  estimated  3  to  12 
percent  (Ref.  2).  Thus,  iron 
supplementation  may  also  be  indicated 
in  children  whose  iron  needs  are  not 
met  through  dietary  intake. 

B.  Iron  Toxicity  in  Young  Children 

Although  the  minimal  toxic  and  lethal 
doses  for  iron  have  not  been  clearly 
^tablished  (Ref.  6),  the  severity  of  iron 
poisoning  when  an  overdose  has  been 
ingested  is  related  to  the  amount  of  iron 
absorbed  into  the  circulatory  system. 
Experts  have  stated  that  ingestion  of  25 
mg/kg  of  iron  (250  mg  total  iron  for  a 
10  kg  child)  may  produce  symptoms  of 
poisoning,  and  that  ingestion  of  60  mg/ 
kg  total  iron  for  a  10  kg  child  is  the 
ininimum  intake  for  the  development  of 
significant  iron  poisoning  (Refs.  6  and 
7).  One  source  recommends  emergency 
room  evaluation  when  ingestion  of  iron 
exceeds  50  mg/kg  (Ref.  6).  An  acute 
ingestion  of  more  than  250  mg/kg  for  a 
10  kg  child  is  typically  consider^  a 
lethal  dose  for  iron  (Ref.  8).  However,  it 
has  been  reported  that  ingestion  of  100 
to  200  mg/kg  for  a  10  kg  child  can  be 
fatal  (Ref.  9),  and  that  ingestion  of  as 
little  as  650  mg  of  iron  (65  mg/kg  for  a 
10  kg  child)  has  resulted  in  death  (Ref. 
7).  Based  upon  these  reported  values, 
acute  ingestions  of  less  than  1,000  mg  of 
iron  appear  to  be  likely  to  cause 
nonfatal  injuries  of  varying  severity, 
depending  on  the  amount  of  ingested 
iron. 

Iron  overdose  results  in  both  local  and 
systemic  effects  (Ref  10).  Toxicity  is 
caused  by  both  a  direct  corrosive  effect 
on  the  gastrointestinal  mucosa  and  the 
presence  of  unboimd  iron  in  the 
circulatory  system.  Locally  in  the 
stomach  and  intestine,  ingested  iron  is 
corrosive  and  produces  death  of  cells  in 
the  mucosa  lining  the  gastrointestinal 
tract,  resulting  in  ulceration  and 
hemorrhage.  While  intact  mucosa  limits 
the  absorption  of  iron,  eroded  mucosa 
permits  absorption  of  relatively  huge 
amounts  of  iron  into  the  portal 
circulation  that  goes  immediately  to  the 
liver,  causing  damage  to  liver  cells. 
Overload  of  die  liver  cells,  which 
normally  remove  iron  from  the 
circulation,  allows  iron  to  enter  the 
general  circulation. 

When  the  circulating  iron  exceeds  the 
capacity  of  certain  proteins  to  bind  it, 
free  iron  reaches  other  tissues,  such  as 
kidneys,  lungs,  heart  and  blood  vessels, 
and  the  brain.  The  resultant  death  of 


cells  in  these  tissues  produces  the 
following  wide-spread  symptoms  and 
signs  of  iron  poisoning:  Kidney  failure, 
edema  in  the  lung,  hemorrhage, 
hypotension  from  damage  to  the  heart 
and  blood  vessels,  coma  from  damage  to 
the  brain,  and  acidosis  from  release  of 
organic  acids. 

Severe  iron  poisoning  is  characterized 
by  foiu^  clinical  stages  (Refs.  6  and  9): 

(1)  Stage  one,  wmch  may  occur 
within  30  minutes  (min)  of  ingestion,  is 
characterized  primarily  by  signs  and 
symptoms  of  hemorrhagic 
gastroenteritis  (i.e.,  nausea,  vomiting, 
abdominal  pain,  hematemesis  (vomiting 
blood),  and  bloody  diarrhea)  that  may 
progress  to  shock,  coma,  seizures,  and 
death. 

(2)  During  stage  two,  which  occurs 
from  2  to  12  hours  (hr)  after  ingestion, 
patients  may  be  without  symptoms  and 
may  appear  to  have  recovered.  Some 
children  will  recover,  but  some  may 
progress  to  stage  three.  The  appearance 
of  recovery  should  not  delay  evaluation 
and  treatment  for  iron  poisoning 
because  successful  treatment  is  difficult 
once  the  iron  is  absorbed  from  the  small 
intestine  into  the  blood. 

(3)  During  stage  three,  from  12  to  48 
hr  after  ingestion,  there  is  a  recurrence 
of  gastrointestinal  hemorrhage  with 
severe  lethargy  or  coma,  and  there  may- 
be liver  and  kidney  failure  and  collapse 
of  the  heart  and  blood  vessels. 

(4)  Stage  four,  3  to  4  weeks  after 
survivors  of  poisonings  ingested  the 
iron,  may  include  gastrointestinal 
obstruction  and  cirrhosis  of  the  liver. 

In  evaluating  a  child  who  is  thought 
to  have  ingested  an  overdose  of  iron,  an 
abdominal  x-ray  looking  for  iron- 
containing  tablets,  a  qualitative  color 
test  for  iron  in  the  stomach  contents, 
and  an  emergency  determination  of  the 
concentration  of  iron  in  blood  plasma 
may  be  performed. 

If  an  overdose  of  iron  is  indicated,  an 
emetic  agent  may  be  administered  to 
cause  regurgitation  of  the  iron  if  the 
patient  is  fully  awake  and  alert.  In 
addition  to  emesis,  catharsis  with  saline 
or  sorbitol  may  be  used  to  induce  gastric 
emptying.  However,  neither  emesis  nor 
catharsis  is  advised  if  hemorrhagic 
gastroenteritis  is  present.  Gastric  lavage, 
i.e.,  washing  out  of  the  stomach,  with 
saline  or  sodium  bicarbonate  or  whole 
bowel  irrigation  with  a  balanced 
polyethylene  glycol-electrolyte  solution 
by  gastric  tube  have  been  used  to 
remove  undissolved  tablets  (Ref.  11). 

Treatment  for  an  iron  overdose  • 
frequently  includes  parenteral 
administration  of  deferoxamine  (also 
referred  to  as  desferrioxamine),  a  drug 
which  chelates  (i.e.,  binds)  iron  in  the 
intracellular  fluid  and  causes  its 
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excretion  in  urine  (Ref.  6).  Given  that  1 
g  deferoxamine  can  bind  93  mg  of  iron, 
and  that,  to  avoid  hypotension,  infusion 
is  generally  recommended  at  15  mg/kg/ 
hr.  there  is  a  limit  to  the  amount  of  iron 
deferoxamine  can  bind.  For  example, 
safe  administration  of  deferoxamine  to  a 
10  kg  child  over  a  24  hr  period  is 
capable  of  binding  only  324  mg  of  iron 
(Refs.  11  and  12). 

Therefore,  if  very  high  levels  of  iron 
are  absorbed,  even  prompt  treatment 
with  deferoxamine  or  another  agent  may 
not  prevent  a  fatal  outcome  if  chelation 
at  the  maximum  safe  rate  cannot  reduce 
the  iron  burden  to  levels  below  those 
that  cause  death. 

Sp'eed  of  diagnosis  and  therapy  are 
important.  With  earlier  and  more 
effective  treatment,  the  mortality  rate 
from  iron  poisoning  has  been  reduced 
from  as  high  as  45  percent  to  about  1 
percent  (Ref.  9). 

C.  Summary  of  Information  on  Pediatric 
[)eoths  and  Injuries 

1.  Citizen  Petitions 

Data  have  been  submitted  to  or 
obtained  by  FDA  on  reports  of  deaths 
attributable  to  accidental  pediatric  iron 
poisoning  that  were  made  between  1983 
and  1993  to  the  American  Association 
of  Poison  Control  Centers  and  between 
1986  and  1993  to  CPSC  (Table  1). 
Although  these  two  sets  of  data  are  not 
identical,  they  do  have  extensive 
overlap  (cases  included  in  both 
databases).  They  both  point  to  an 
increase  in  reported  fatalities  h-om 
accidental  iron  poisonings  of  children 
in  the  early  1990's. 

The  number  or  rate  of  fatalities  does 
not  represent  the  totality  of  the  health 
hazard,  however.  Data  obtained  by  FDA 
from  the  American  Association  of 
Poison  Control  Centers  (AAPCC)  show 
that  from  1986  through  1992  there  were 
nearly  63,000  reports  to  poison  control 
centers  involving  ingestion  of  adult 
iron-  containing  products,  with  oyer 
47,000  of  these  reports  involving 
children  under  6  years  of  age  (Refs.  14 
through  20).  Many  of  these  victims 
required  hospitalization,  and  many 
others  required  some  medical  treatment. 
For  example.  Table  2  shows  that  over 
1,500  of  these  cases  were  classified  as 
having  "moderate  outcomes,"  i.e.,  the 
patient  had  symptoms  that,  while  not 
life  threatening,  usually  required  some 
form  of  treatment.  One  hundred  fifty- 
nine  cases  were  classified  as  "major 
outcomes,"  i.e.,  they  were  life 
threatening  or  resulted  in  permanent 
injury.  Except  for  1992,  AAPCC  data  do 
not  indicate  how  many  of  the  moderate 
and  major  outcomes  involved  children 
under  6  years  of  age.  However,  for  1992, 
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;  5  percent  (17/31)  of  the  major 
<  utcomes,  and  51  percent  (141/278)  of 
e  mbderate  outcomes,  involved 
ildren  under  6  years  of  age. 


Ik 


'Data  ttirougti  1991  were  taken  from  the 
^APCC  petition.  Data  for  1992  and  1993  were 
aken  from  AAPCC  annual  reports. 

2  Data  through  August  1993  (partial  year) 
vere  taken  from  the  Attorneys  General  peti- 
ion. 

ABLE  2.— Outcomes  of  Ingestions 
OF  Adult  Iron-Containing  Prod- 
ucts Reported  to  Poison  Con- 
trol Centers  From  1986-1992  ^ 


Table  1  .—Iron  Poisoning  Deaths 
FOR  Children  Under  Six 


Year 


993 
992 
991 
990 
989 
988 
987 
986 
935 
984 
983 


Number  of 
deaths  re- 
ported to 
CPSC 
from 
1986-1993 


21 

9 
11 
7 
3 
5 
3 
4 


Numt)er  of 
deatfis  re- 
ported to 
AAPCC 
from 
1983- 
1993' 


3 
7 
11 
5 
2 
3 
1 
1 
1 
1 
2 


children  under  6  years  of  age  (Refs.  14 
through  20).  Table  3  shows  that  over 
495  of  these  cases  were  classified  as 
having  "moderate  outcomes,"  and  29 
cases  were  classified  as  "major 
outcomes."  Again,  except  for  1992, 
AAPCC  data  do  not  indicate  how  many 
of  the  moderate  and  major  outcomes 
involved  children  under  6  years  of  age. 
However,  for  1992,  the  single  major 
outcome,  and  91  percent  (52/57)  of  the 
moderate  outcomes,  involved  children 
under  6  years  of  age. 

Table  3.— Outcomes  of  Ingestion 
OF     Pediatric     Iron-Containing 

•  Products  Reported  to  Poison 
Control  Centers  From  1986- 
1992' 


Year 


1992 
1991 
1990 
1989 
1988 
1987 
1986 


Total 
inges- 
tions 
for  all 
ages  2 


11,007 
10,671 
9,550 
9,734 
9,201 
7,132 
5,674 


Total  62,969       1,519 


Outcomes  for 
total  inges- 
tions 3 


(Mod- 
erate 


278 

276 
229 

194 
245 
153 
144 


Major 


31 
26 
28 
22 
15 
20 
17 


159 


'  Products  included  for  the  1989-1992  data 
are  irorvcontalning  supplements  and  drug 
Droducts  and  .idult  multiple  vitamin  tablets  with 
ron.  Products  included  for  the  1986-1988 
jata  are  iron-containing  supplements  and  drug 
products  and  adult  multivitamin  type  supple- 
ments of  unspecified  dosage  form.  Some  of 
the  products  also  contained  fluoride. 

2  47,690  of  this  total  involved  children  under 
5  years  of  age. 

3  Only  the  1992  data  report  moderate  and 
major  outcomes  for  children  under  6  years  of 
age.  In  1992,  141  such  moderate  outcomes 
and  17  major  outcomes  were  reported. 

In  addition,  AAPCC  data  show  that 
during  the  same  7-year  period,  there 
were  over  76,000  reports  to  poison 
control  centers  involving  ingestion  of 
pediatric  iron-containing  products  with 
over  69.000  of  these  reports  involving 


Year 

Total 
inges- 
tions 
for  all 
ages 

Less 
than  6 

years 
of  age 

Outcomes 
for  total  in- 
gestions 2 

, 

Mod- 
erate 

Major 

1992  

1991   

1990  

1989  

1988  

1987  

1986  

1 1 .803 
10.900 
10,910 
10,313 
10,475 
10,013 
11.676 

10.769 
10.022 
9,883 
9.275 
9.483 
9,024 
10,622 

69,078 

57 
42 
55 
72 
104 
94 
71 

495 

1 
2 

4 
1 
1 
5 
15 

Total 

76.090 

29 

'  Products  included  for  the  1989-1992  data 
are  pediatric  multiple  vitamin  tablets  with  iron. 
Products  included  for  the  1986-1988  data  are 
pediatric  multivitamin  type  products  of  unspec- 
ified dosage  form. 

2  Only  the  1992  data  report  moderate  and 
major  outcomes  for  chikjren  under  6  years  of 
age.  In  1992,  52  such  moderate  outcomes 
and  1  major  outcome  were  reported. 

Likewise,  CPSC  reports  that,  based 
upon  data  from  its  National  Electronic 
Injury  Surveillance  System  (NEISS) 
(OTISS  is  a  probability  sample  of 
hospital  emergency  rooms  in  the  United 
States  that  is  used  by  the  CPSC  to 
measure  the  magnitude  of  the  injury 
problem  associated  with  consumer 
products  and  to  provide  a  source  for 
followup  investigations  of  selected 
cases),  there  was  a  significant  upward 
trend  in  the  estimated  number  of 
hospital  emergency  room-treated  iron 
ingestion  cases  involving  children 
under  5  years  of  age  in  the  1980  to  1993 
period.  Every  annual  estimate  in  the 
1980  to  1985  period  was  smaller  than 
every  annual  estimate  in  the  1986  to 
1993  period.  The  estimated  average 
number  of  cases  annually  was  1,240  for 
the  1980  to  1985  period  and  3,170  for 
the  1986  to  1993  period  (Ref.  1). 

2.  CPSC  Case  Reports 

CPSC  considers  iron-containing 
products  to  be  potentially  hazardous  to 
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children  and,  thus,  has  taken  a  number 
of  significant  steps  designed  to  reduce 
the  risk  from  these  products.  As  part  of 
its  efforts,  CPSC  has  collected  detailed 
information  on  pediatric  iron  poisoning 
fatalities  and  has  also  conducted 
followup  (from  NEISS  data) 
investigations  of  incidents  of  nonfatal 
pediatric  iron  ingestion  where  the 
victim  was  taken  to  a  hospital 
emergency  room.  In  order  to  evaluate 
the  available  data  on  specific 
occurrences  of  iron  poisoning  as  fully  as 
possible,  FDA  obtained  from  CPSC  the 
case  reports  on  37  fatal  pediatric 
poisonings  (Ref.  21)  and  on  70  NEISS 
followup  investigations  of  nonfatal 
pediatric  iron  ingestions  for  the  years 


1986  to  1993  (Ref.  22).  These  data  are 
described  below  and  are  summarized  in 
Tables  4  and  5. 

Table  4  summarizes  the  data  obtained 
from  CPSC  on  37  iron  poisoning 
fatalities  of  young  children  since  1986. 
Among  these  fatalities,  the  average  age 
of  the  victim  was  16.8  months.  In  25  of 
these  37  deaths,  the  iron  potency  of  the 
implicated  product  was  reported.  These 
25  products  contained,  on  average,  63 
mg  iron  per  dosage  unit.  The  lowest 
reported  potency  of  an  iron-containing 
product  involved  in  these  pediatric 
deaths  was  40  mg  iron  per  dosage  unit. 
The  potency  of  the  iron-containing 
product  involved  in  the  12  other  deaths 
was  not  reported. 


Table  4  shows  that,  in  21  of  the  37 
fatalities,  information  on  the  number  of 
tablets  or  capsules  consumed  by  the 
victim  was  reported.  Among  these  21 
reports,  the  average  number  of  iron 
tablets  or  capsules  consumed  by  the 
victim  was  39. 

Table  4  also  shows  that  in  56  percent 
of  these  37  pediatric  deaths  (21/37),  the 
iron-containing  product  visually 
appeared  to  be  packaged  in  child- 
resistant  packaging  (CRP),  and  more 
specifically,  in  containers  with 
apparently  child-resistant  closures 
(CRC).  In  16  percent  of  the  deaths  (6/ 
37).  the  iron-containing  supplement  was 
not  packaged  in  CRP.  Among  the 
remaining  deaths  (10/37),  the  type  of 
packaging  was  not  reported. 


Table  4.— Pediatric  Deaths  From  Iron  Exposure  Reported  to  CPSC  From  1986-1993 


Case  Report 


1  .. 

2  ., 

3  ., 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 

34  , 

35  . 

36  . 

37  . 


Year 


1986 

1986 

1986 

1987 

1987 

1988 

1988 

1988 

1988 

1988 

1989 

1989 

1990 

1990 

1990 

1990 

1990 

1990 

1991 

1991 

1991 

1991 

1991 

1991 

1991 

1991 

1991 

1991 

1992 

1992 

1992 

1992 

1992 

1992 

1992 

1992 

1993 


Age' 


15  

14  

24  

11  

2.1  

16  

17  

18  

19  

18  

18  

9  

10  

11  

12  

15  

16  

36  

9  

13  , 

14  

15  

16  

18  

21  

24  

16 

36  

11  

12  

15  

16  

20  

16  

18  

17  

14  

Avg=  .... 

16.8  

Range= 
9-36  .... 


Packaging 


CRC3*  ... 

No  Lid 

NR«  

CRC 

Non-CRC 

NR  

Non-CRC 
CRC8-9  ... 

CRC9 

CRC9 

CRC* 

CRC'o  .... 
Non-CRC 
Non-CRC 
CRC'o  .... 

CRC9 

NR  ^ 

CRC9 

CRC* 

CRC 

Non-CRC  . 

CRC'o  

NR  

NR  

CRC* 

NR  

CRC"  

CRC"  

NR  

CRC* 

NR  

CRC«  ....... 

CRC 

NR 

CRC"  ....; 

CRC'o 

Non-CRC  . 

Total:  

CRC=21  .. 

0ther=  

16  


Number  of  tablets 


15  

NR  

NR  

70  

5  

NR  

10-30  . 

NR  

>14  

NR  

20  

98  

40  

18  

NR  

30-35  . 

NR  

30  

15-35  . 
30-40  . 
60-80'. 

30  

NR  

NR  

90  

NR  

NR  

20-40  .. 

40  

NR  

50  

40  

NR  

NR  

35-40  .. 

NR  

NR  ........ 

Avg=  .... 

39  

Range= 
5-98  .... 


Rx2 


Yes  . 
Yes  . 
NR  .. 
Yes  . 
NR  .. 
NR  .. 
Yes  . 
Yes  . 
Yes  . 
Yes  . 
NO  .., 
NR  ... 
Yes  .. 
Yes  .. 
Yes  .. 
Yes  .. 
Yes  .. 
Yes  .. 
NR  ... 
Yes  .. 
Yes  .. 
Yes  .. 
NR  ... 
NR  ... 
No  .... 
NR  ... 
No  .... 
Yes  .. 
NR  ... 
NR  ... 
Yes  .. 
Yes  .. 
Yes... 
Yes  .. 
Yes  .. 
Yes  .. 
Yes  .. 
Total: 
Yes= 
24  .... 
Nd=3 
NR=  .. 
10  


Potency 


65  mg* 
70  mg 
NR 
65  mg 
40  mg 
60  mg 
NR 

65  mg 
65  mg 
NR 
65  mg 
65  mg 
65  mg 
65  mg 
NR 

65  mg 

NR 

66  mg 
NR 

65  mg 
65  mg 
NR 

65  mg 
65  mg 
NR 

65  mg 
65  mg 
65  mg 
NR 

60  mg 
60  mg 
65  mg 
60  mg 
NR 

65  mg 
NR 

Av9=63 
Ranges 
40-70 
NR=12 


'  Age  in  months 

2  Even  though  these  products  were  obtained  by  prescription  (Rx),  some  information  suggests  that  they  were  not  drua  oroducts  but  rather  thpv 
were  dietary  supplements  dispensed  by  pharmacists  for  third  party  reimbursement  purposes  ^  P^ooucts.  Dui  rather,  they 

3  Child-resistant  closure. 

*No  information  in  case  report  on  who  opened  the  CRC;  or  the  CRC  was  not  involved  m  the  accidental  poisoning   TotahS 
ewn^i^SL^^yMm^^''^^"  converted  fromweight  of  the  iron  salt  to  iron  contents.  Potency  is  expressed  as  n^  iron  per  dosage  unit. 
^  No  Reported  (NR)  or  stated  as  unknown  in  the  case  report.  r~  v~*<is^  «.  •. 
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'Opened  by  sibling  or  another  child  (either  actually  or  possibly). 
B  Container  was  dual  use— conventiorul  and  chi  d  resistant 
9  Opened  t>y  victim  (actually  or  possit)ly).  Totah  >. 
^°Left  opened  by  ttw  mother,  or  not  closed  prop  eriy.  Total=4. 
<  •  CRC  defective.  Totalis. 


Totaa~3. 


Among  the  21  reported  pediatric 
poisoning  deaths  that  involved  iron- 
containing  products  packaged  in  CRP. 
Table  4  shows  that  29  percent  (6/21)  of 
these  deaths  resulted  from  iron- 
containing  products  whose  child- 
resistant  package  was  reportedly  opened 
(actually  or  possibly)  by  the  victim.  In 
14  percent  (3/21)  of  these  deaths,  the 
CRP  was  reported  to  have  been  opened 
(actually  or  possibly)  by  another  child. 
An  adult  was  reported  to  have  opened 
the  CRP  in  19  percent  (4/21)  of  the 
pediatric  iron  poisoning  deaths.  Among 
the  remaining  reports  of  pediatric  iron 
deaths  in  which  the  iron-containing 
product  was  packaged  in  child-resistant 
containers,  the  means  of  opening  the 
container  were  not  identified  in  24 
percent  (5/21).  The  CRP  was  reported  to 
be  defective  in  14  percent  (3/21)  of  these 
deaths. 

Table  5  shows  the  total  amount  of 
iron  ingested  in  the  fatal  poisoning 
incidents  in  which  both  the  amount  of 
tablets  ingested  and  the  iron  potency  of 

Table  6.— Nonfatal  Pediatric 


t  leseiablets  were  repealed.  Among  17 
fatalities,  in  all  but  1  case,  the  iron 
potency  of  the  tablets  was  60  to  65  mg. 
a  nd  with  1  exception  (the  same  reported 
( ase).  the  calculated  amount  of  iron 
i  igested  was  at  least  900  mg. 

The  70  case  reports  of  NEISS 
ft>llowup  investigations  of  nonfatal 
]  ediatric  iron  ingestions  involved  80 
( hildren.  The  80  children  were  either 
t  -eated  in  the  emergency  room  and 
I  ^leased  or  hospitalized  for  a  period,  of 
t  me.  Table  6  summarizes  these  case 
I  sports.  The  average  age  of  the  children 
^ras  about  31  months. 

Table  5.— Total  Amount  of  iron 
Ingested  in  Pediatric  Deaths  ^ 


Dase  re- 
port 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
25 


26 
27 
28 
29 
30 
31 


Age' 


12... 
24... 
48... 
20... 
24... 
10... 
36... 
48... 
11  ... 
24... 
12... 
24... 
16  .„ 
17... 
26... 
15... 
16... 
16... 
36... 
15... 
22... 
29... 
19... 

23-. 
20... 


59  .... 
23..., 
20..., 
21  .... 
36..., 
26.-, 


Package 

CRC  9 

Non-CRC .. 

No  Lid  

CRC  

NoUd  

CRC  

NR'o  

NR 

CRC  

CRC  

CRC  

CRC  

CRC  

CRC  

Non-CRC  .. 

CRC  

CRC  

CRC  

Non-CRC  .. 

CRC  

Non-CRC  .. 

CRC  

Not  original 

CRC  

CRC  


Non-CRC 

CRC  

CRC  

NR 

CRC  

CRC  


Ingested  2 

1  

1-2 

Unknown  . 
Unknown  . 
10-15 

1  

Unknown  . 
Unknown  . 

15  

8  

3  

1-2 

Unknown  . 

6-8  .■: 

Unknown  . 

2  

5 

3-15  

Unknown  . 

50 

0 

Unknown  . 
Unknown  . 

4  

30-50  

1   ....; 

1  

Unknown  . 
Unknown  . 
Unknown  . 
Unknown  . 


Table  5.— Total  Amount  of  Iron 
Ingested  in  Pediatric  Deaths  i— 
Continued 


Num- 
Iwrof 
tablets 


15 

70 

5 


Potency, 

mg  iron/ 

dosage 

unit 


65 
65 
40 


Total  inges- 
tk>n,  mg 


Case  re- 
port 

Num- 
ber of 
tablets 

Potency, 

mg  iron/ 

dosage 

unit 

Total  inges- 
tion, mg 

9 

11  

214 

20 

98 

40 

18 

30-35 

15-35 

60-80 

30 

90 

20-40 

40 

50 

40 

65 
65 
65 
65 
65 
65 
65 
65 
65 
65 
65 
65 
60 
60 

910 
1  300 

12  

13 

14  

16  

19 

6,370 

2,600 

1,170 

1.900-2.275 

975-2,275 

21  

22  - 

25  

28  

29  

31 

32  

3,900-5,200 
1,950 
5,850 

1.300-2.600 
2.600 
3.000 
2.400 

975 

4.550 

200 


'  Calculated  on  information  reported  in  only 
17  case  studies.  Range:  200-6,370  mg  of 
iron. 


Exposures  to  Iron— Data  Reported  to  CPSC  From  1986-1993 


Rx3 


hR  .. 
hi  .. 
hf^  ., 
NR  ., 
N3  . 

^^  . 
^R . 

NR  . 
Na  . 
Vss 
hR  . 
Vss 

\5S 
V3S 

Vss 

\9S 
\3S 

V3S 

Vbs 

\BS 
\9S 

>fss 
NR  . 

>(SS 

NR  . 


ro  . 

1  6S 
"^S 
I^R  . 

\es 
>es 


Potency* 

NR 

NR 

NR 

NR .^, 

NR 

NR 

NR 

NR 

NR  .- 

NR 

64mg 

NR 

NR 

NR 

65mg  — 

NR 

60mg 

NR 

NR '.... 

NR 

60mg 

NR 

NR 

NR 

NR 

NR 

NR 

65mg  ...... 

NR 

NR 

NR „.- 


Types 

Tablets  

Tablets  

Pills  

Tablets  

Pills  

Tablets 

Pitts 

Pills  

Pins 

Prenatal .... 
Prenatal  .... 
Prenatal .... 
Prenatal .... 
Prenatal .... 
Prenatal .... 
Prenatal .... 

Anemia 

Prenatal .... 

PiBs  

PiHs  

PiHs  

Pills  

Prenatal .... 

Prenatal  .... 
Prenatal .... 


Prenatal  .... 
Prenatal .... 

Tablets  

Prenatal .... 
Prenatal .... 
Prenatal .... 


Opens 
Mother .... 

Vtetim?  ... 

Vkrtim 

NR 

NR 

Vkrtim 

Victim?  ... 
Sibling  .... 

Victim 

Vk:tim 

Victim 

Victim 

Victim 

Victim 

Victim 

Vtetim?  ... 

Victim 

Sibling ... 

Victim  .... 
Vtetim?  .. 

NR 

Vtotim  .... 
Victim  .... 


T&R' 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No  

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

hto  

No  

Yes 

No  

Yes 

Yes 

Yes 

Yes 

No  

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 


Serum  8 


NR 

NR 

NR 

NR 

NR 

NR 

NR 

NR 

Yes 

NR 

NR 

NR 

No 

NR 

No 

No 

NR 

NR 

NR 

NR 

NR 

Yes 

NR 

NR 
Yes 

NR 
NR 
NR 
NR 
NR 
NR 


Symptoms 


NR 

NR 

NR 

NR 

NR 

NR 

Diarrhea 

Diarrhea 

Vomiting 

NR 

NR 

NR 

None 

NR 

NR 

NR 

Vomiting 

Vomiting 

NR 

Vomiting 

NR 

Vomiting 

Vomiting. 
Lethargic 

NR 

Vomiting, 
turned 
blue 

Vomiting 

Vomiting 

NR 

NR 

NR 

Vomiting, 
drowsi- 
ness 
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^ABLE  6.— NONFATAL  PEDIATRIC  EXPOSURES  TO  IRON— DATA  REPORTED  TO  CPSC  FROM  1 986-1 99»-Continuecl 


32 
33 

34 
35 


37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 


48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 


62 
63 


64 
65 
66 
67 
68 
69 
70 

71 

72 


73 

74 
75 
76 
77 
78 

79 
80 


Age' 


14 
48 

24 
36 


36  46 


24 

59 

24 

24 

26 

36 

36 

29. 

44. 

39. 

42. 


36 

42 

38 

36 

35 

36 

33 

36 

36 

24. 

36. 

60. 

44  . 

3... 


36 

24 


48 
24. 
48 
30. 

24. 
36. 

12. 

24. 
24. 


24 

42 
24 
36 
72 
48 

36 
36. 


Package 


CRC  

4-5 

CRC  

30  

CRC  

32  

CRC  

1  

CRC  

Unknown  . 

CRC  

iJnknown  . 
20-25  

CRC  

CRC  

20-25 

CRC  

36  

CRC  

Unknown  . 

CRC  

25 

CRC  

15 

CRC  

20  

CRC9 

42  

CRC  

30  

CRC  

25  

Not  original 

NR  

CRC  

15  

CRC  

16-24  

Non-CRC  .. 

NR  

CRC  

50  

CRC  

UnkNown . 

CRC  

60-80  

CRC  

40  

CRC  

25-^  

CRC  ......... 

25-35  

CRC  

8-10  

CRC  

8-10  

CRC  ; 

9 

NR 

1  

CRC  

5-10  

CRC  

10  

CRC  

UnkNown  .. 

Non-CRC  .. 

20-30  

CRC  

5-6  

CRC  

5-6  

CRC  

75  

CRC  

58  

Non-CRC  .. 

NR  

CRC  

40  

CRC  

30-40  

CRC  

30-^0  

CRC  

25  

CRC  

25  

CRC  

20  

CRC  

20  

CRC  .„ 

9-10  

CRC  

5  

CRC  

2  

Ingested  s 


'  In  months.  Avg.=31  Range  3-72. 
2  Number  of  ptlls  or  tat)lets  ingested. 


Rx3 


Yes 
NR  . 

NR  . 
Yes 

No  . 
No  . 
No  . 
No  . 
No  . 
No  . 
No  . 
No  . 
No  . 
No  . 
No  . 
No  . 


NR 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 
No 


No 
No 


No 
No 
No 
No 
No 
No 
No 


No  . 

No  . 

Yes 

No  . 
No  . 
No  . 
No  . 
No  . 

No  . 
No  . 


Potency* 


6Smg 
18mg 


NR 
NR 

NR 
NR 
NR 
NR 
NR 
NR 
NR 
NR 
NR 
NR 
NR 
NR 


NR  .... 
NR  .... 
NR  .... 
NR  .... 
15mg 
NR  .... 
NR  .... 
NR  .... 
NR  .... 
NR  .... 
NR  .... 
NR  .... 
NR  .... 
NR  .... 


15mg 
NR  .... 


NR  .... 
NR  .... 
60mg 
60mg 
NR  .... 
NR  .... 
NR  .... 


NR 
NR 

NR 


15mg 
15mg 
NR  .... 
NR  .... 
NR  .... 


NR 
NR 


Types 


Prenatal .... 

Multivitami- 
ns. 

Children's  . 

Multivitami- 
ns. 

ChiUren's  . 

ChikJren's  . 

ChikJren's  . 

ChikJren's  . 

ChikJren's  . 

ChikJren's  . 

ChikJren's  . 

ChikJren's  . 

CtiikJren's  . 

ChikJren's  . 

ChikJren's  . 

ChikJren's  . 


ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 


ChikJren's 
ChikJren's 


ChikJren's  . 
ChikJren's  . 
ChikJren's  . 
CtvkJren's  . 
ChikJren's  . 
ChikJren's  . 
Multivitami- 
ns. 
Ch.Wren's  . 

ChikJren's  . 


Children's 

ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 
ChikJren's 

ChikJren's 
ChikJren's 


Open* 


Vkrtim  . 
Vkrtim  ., 

Victim  ., 
Victim  ., 

Victim  . 
Sit)ling 
Vrcfim  .. 
Sit>ling  . 
Sibling  . 
Vrctim? 
Mother . 
Vk:tim? 
Victim? 
Vk:tim? 
Victim? 
Victim  .. 


Victim  .. 
Victim? 


.Vk:tim?  ... 
Cousin  .... 

Vk:tim  

Vk:tim  

Victim  

Sibling  .... 

Victim  

Victim  

Victim  


Victim? 
Victim  .. 


Sibling 


Sibling 
Vkrtim  . 
Vkaim  . 
Victim  . 


Victim  . 
Victim  . 

Victim? 

Victim  .. 
Sibling  . 
Sibling  . 
Victim  .. 
Sibling  . 

Sibling  . 
Victim  .. 


T&R7 


Yes 
Yes 

Yes 
Yes 


Yes  .. 
Yes  .. 
Yes  .. 
]  Yes  .. 
Yes  .. 
Yes  .. 
Yes  .. 
NO... 
Yes  .. 
Yes  .. 
Yes  .. 
Yes  .. 


Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 
Yes 


Yes 
Yes 


No  . 

No  . 

Yes 

Yes 

Yes 

Yes 

Yes 

No  . 

No  . 

No  . 

Yes 
Yes 
Yes  . 
Yes  . 
Yes  . 

Yes  . 
Yes  . 


Serum" 


Yes 
NR  . 

NR  . 
Yes 

NR. 

NR. 

NR. 

NR. 

Yes 

Yes 

Yes 

NR. 

NR. 

NR.. 

NR.. 

NR. 


NR  . 
NR. 
NR. 
NR  . 
NR. 
NR  . 
NR  . 
Yes 
NR  . 
NR. 
NR  . 
NR. 
NR  . 
NR  . 


NR 
NR 


Yes 

Yes 

NR 

NR 

NR 

Yes  ._.. 
NR  ...._ 

Yes 


NR 


NR 


NR 

NR 

NR  „... 

NR 

NR  „.... 


NR 
NR 


Symptoms 


Lethargic 
NR 

NR 
NR 

NR 
NR 

Lettiargic 

Lethargic 

NR 

NR 

Vomiting 

NR 

NR 

Diarrliea 

NR 

Cramps, 
Diarrhea. 
Vomiting 

NR 

NR 

NR 

NR 

NR 

NR 

NR 

NR 

Diarrhea 

Diarrhea 

NR 

NR 

NR 

Fever, 
Con-  • 
stip)ation 

NR 

Nausea. 
Dizzi- 
ness 

Vomiting 

None 

NR 

NR 

NR 

NR 

Vomiting 

Hyper- 
active 

Vomiting, 
tethargy. 
Turning 
Colors 

Profuse 
Sweating 

NR 

NR 

Vomiting 

Vomiting 

Vomiting, 
Diarrhea 

Diarrhea 

None 


^.l''^Z^^*l^^^ S^^^^  were  obtained  by  prescription  (Rx).  some  Information  suggests  that  they  were  not  drug  products  but  rather  thev 
were  dietary  supplements  dispensed  by  pharmacists  for  third  party  reimbursement  purposes  ^«"u«,B,.  oui  rdmer,  mey 

unit  !iS*S33  ffao^e^5^?^"  converted  from  the  weight  of  the  Iron  salt  to  iron  contents.  Potency  is  expressed  as  milligram  iron  per  dosage 
5  Type  of  iron-containing  product.  Tablets  and  P/7/s=  14  Prenatal  and  Anemia=  18  Muttivitamtns=3  Children's=45 
"Who  opened  the  CRC.  Victim?  (CRC  Not  closed  properly,  possibly  aiding  victim)=l3  Victim  36  Other  (-)=13  Family  Member  15  NR=3. 
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^T&FUTreatmenl  and  Release.  Vested  Traatment 
"Elevated  lavett  of  iron  in  blood  serum.  Yes^U 
"CRC-Chiid  resistance  ciosue.  CRC'&4,  Non-CBC= 
t°  Not  reported  (f4R). 


and  Release  Only.  No  lUHosaitalued. 
ko.3  NR=63. 
16. 


UMi 


The  types  of  products  ingested  were 
described  as  iron  tablets,  iron  pills, 
prenatal  vitamins,  vitamins  for  anemia, 
multivitamins,  and  children's  vitamins. 
Children's  vitamins  were  the  most 
niunerous  and  were  involved  in  56 
percent  (45/80)  of  the  cases,  followed  by 
prenatal  vitamins  in  23  percent  (18/80). 
Sixty  percent  (48/80)  of  the  iron 
products  were  nonprescription  items, 
and  25  percent  (20/80)  were 
prescription  items.  (The  remainder  were 
not  described.) 

The  average  niunber  of  tablets 
ingested  by  the  children  was  about  20 
tablets,  and  the  greatest  number  was  80 
tablets.  One  child  was  taken  to  the 
emergency  room  as  a  precaution,  but  it 
was  discovered  that  the  child  had  not 
actually  swallowed  any  tablets.  The  iron 
potency  of  the  product  was  documented 
only  in  13  case  reports  and  in  those,  it 
ranged  from  15  to  65  mg. 

Most  of  the  iron  products  (80  percent, 
64/80)  were  reportedly  packaged  in 
CRP.  whereas  10  percent  (8/80]  of  the 
products  were  reportedly  not  packaged 
in  CRP.  In  the  remainder  of  the  cases, 
the  iron  products  were  in  packages  with 
lost  lids,  the  product  had  been  removed 
from  the  original  container,  or  no  details 
were  reported.  The  victims  opened  the 
CRP  in  45  percent  (36/80)  of  the  cases. 
In  16  percent  (13/80)  of  the  cases,  the 
victim  was  able  to  open  the  CRP 
because  the  lid  was  not  secured  tightly, 
whether  by  intent  or  accidentally,  by  an 
adult.  A  family  member  such  as  a 
sibling,  cousin,  or  mother  opened  the 
CRP  in  18  percent  (15/80)  of  the 
incidents,  allowing  the  victim  access  to 
the  iron  product. 

Elevated  iron  serum  levels  were 
reported  in  18  percent  (14/80)  of  the 
reports,  and  normal  levels  were  reported 
in  3  of  the  cases.  However,  most  of  the 
cases  (79  percent,  63/80)  did  not  report 
test  results  for  serum  iron.  Eighty-six 
percent  (69/80)  of  the  cases  were  treated 
and  released  from  the  hospital,  while  14 
percent  (11/80)  were  admitted  to  the 
hospital. 

Symptoms,  or  lack  of  symptoms,  were 
reported  for  34  of  the  80  children.  The 
symptoms  included  diarrhea,  vomiting, 
and  lethargy.  Gastrointestinal  symptoms 
were  the  most  common,  vomiting 
occurred  18  times,  diarrhea  occurred  8 
times,  and  2  children  suffered  both 
vomiting  and  diarrhea.  Fever  and 
constipation  were  reported  only  for  the 
3-month  old  victim.  Cramps,  nausea, 
drowsiness,  dizziness,  hyperactivity, 
and  profuse  sweating  were  other 
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sy  nptoms  that  were  dociunented  only 
01  ce  each.  A  combination  of  at  least  two 
sypiptoms  were  documented  for  eight 
chiildren. 

rwo  of  the  pediatric  iron  poisoning 
incidents,  including  one  fatality, 
ocfcurred  after  an  adult  removed  several 
dc  sage  units  from  their  original 
CO  atainer  and  stored  them  in  nonchild- 
rei  iistant  containers,  as  follows:  (1)  "The 
au  at  took  the  prenatal  vitamin  pills  out 
of  their  original  container  and  placed 
th  !m  in  a  tin  can  that  was  half  full  of 
p€  nnies."  (Ref.  22,  case  report  No.  23.) 

2)  "For  reasons  as  yet  unknovm,  she 
(tl  e  mother)  took  them  from  the  original 
CO  [itainer  believed  to  be  equipped  with 
a  ( hild-resistant  closure,  and  put  them 
in  a  container  that  was  not  equipped 
w:  th  a  child-resistant  closure,  possibly  a 
vi  amin  bottle."  (Ref.  21,  case  report  No. 
21  ) 


Response  to  the  Epidemic 
'etitions  Submitted  to  FDA 


TDA  has  received  three  citizen 
pe  itions  requesting  that  the  agency  take 
va  rious  actions  concerning  labeling, 
pa  ckaging,  and  formulation  for  iron- 
ca  ataining  products.  One  of  the 
pe  titions  suggested  that  the  agency 
undertake  efforts  to  educate  the  public 
about  the  danger  of  pediatric  iron 
pc  isoning.  The  petitions  were  submitted 
b)i  the  American  Association  of  Poison 
C(  nU-ol  Centers  (the  AAPCC  petition) 
(Dx:ket  No.  91P-0186/CP1)  (Ref.  12); 
th  i  Attorneys  General  of  34  States, 
C(  mmonwealths,  and  Territories  (the 
A  ;  petition)  (Docket  No.  93P-O306/ 
G  1)  (Ref.  13);  and  the  Nonprescription 
Di  ug  Manufacturers  Association  (the 
N  )MA  petition)  Pocket  No.  93P-0306/ 
CI  2)  (Ref.  23).  The  principal  issues  in 
th  ise  petitions  are  summarized  in  Table 
I  nd  discussed  in  this  section. 

Table  7.— Summary  of  Key 
Elements  of  Petitions 


Eement 


Wiming 
at)eis. 

Pjckag- 

ng- 

Rcquire- 
nents 


AAPCC 


X 
s30Fe 


AG 


X  

All  prod- 
ucts   

X  

Indrvjdual 

Blister 

Packag- 
ing for. 

S30  Fe  ... 


NOMA 


X 

Alt  prod- 
ucts 

X 

ENrntnate 
CRP  Ex- 
emp- 
tion' 


Table  7.— Summary  of  Key 
Elements  of  Petitions— Continued 


Element 

AAPCC 

AG 

NOMA 

Reformu- 
lation,    i 

Education 

X 
X 

X  

X 

No  sweet 

Outer 
coating 

On  prod- 
ucts 

>30Fe 

X 

'  Included  in  petition  to  CPSC. 

a.  The  AAPCC  petition.  The  AAPCC 
petition  was  submitted  on  April  30, 
1991,  and  was  supplemented  by  an 
additional  submission  by  AAPCC  on 
February  28, 1992.  It  was  based  upon 
pediatric  poisoning  data  collected  by 
the  AAPCC  National  Data  Collection 
System  from  1983  through  1991.  The 
petition  stated  that  iron  products  are  the 
leading  cause  of  poisoning  deaths  in 
children  imder  age  six.  A  letter  was 
submitted  to  the  agency  in  support  of 
the  AAPCC  petition  by  the  American 
Academy  of  Pediatrics  on  February  17, 
1993.  The  AAPCC  petition  requested 
that  the  agency  take  the  following 
actions  concerning  the  labeling  and 
formulation  of  iron-containing  products: 

(1)  Labeling.  The  petition  requested 
that  FDA  declare  labels  on  drug 
products  and  food  supplements 
containing  30  mg  or  more  of  iron  per 
dosage  unit  as  misleading  if  the  label 
does  not  clearly  state  that  accidental 
pediatric  ingestion  of  these  products  can 
be  lethal. 

(2)  Formulation.  The  petition 
requested  that  the  agency  urge  the 
industry  to  volimtarily  reformulate  iron- 
containing  products  containing  30  mg  or 
more  of  iron  per  dosage  unit  in  less 
attractive  dosage  units,  specifically 
avoiding  resemblance  to  popular 
candies. 

The  AAPCC  petition  also  requested 
that  the  agency  initiate  an  educational 
effort  to  alert  the  public  and  health 
professionals  to  the  dangers  of 
accidental  pediatric  ingestion  of  iron- 
containing  products.  The  AAPCC  stated 
that  efforts  need  to  be  directed 
especially  to  parents,  babysitters, 
daycare  providers,  and  other  consumers; 
to  pediatricians,  urging  these  health 
professionals  to  target  parents  at  the  6- 
month  visit;  to  obstetricians,  urging 
these  health  professionals  to  educate 
mothers  at  the  final  postpartum  visit;  to 
other  health  professionals  who  prescribe 


iron-containing  products;  and  to 
pharmacists  who  dispense  them. 

b.  The  AG  petition.  The  AG  petition, 
submitted  on  August  16, 1993,  cited 
data  on  injuries  and  deaths  attributable 
to  accidental  iron  poisoning  in  children 
reported  to  the  AAPCC  National  Data 
Collection  System  and  reported  to  CPSC 
through  1992.  It  requested  that  the 
agency  take  the  follovring  actions 
concerning  the  labeling,  formulation, 
and  packaging  of  iron-  containing 
products: 

(1)  Labeling.  For  iron -containing 
products  containing  30  mg  iron  or  more 
per  tablet  or  capsule,  the  petition 
requested  that  the  agency  promulgate  a 
regulation  requiring  that  the  label  bear 
a  conspicuous  boxed  warning  that 
states: 

WamiBg — Keep  away  from  children. 
Contaias  iron  which  can  be  hannful  or  fatal 
if  swallowed  by  a  child. 

The  petition  recommended  that  this 
warning  be  in  bold  face  type  and  in  a 
color  that  contrasts  with  the  background 
and  with  other  printed  material  on  the 
label  and  labeling. 

The  petition  also  recommended  that 
immediately  following  the  above  boxed 
warning,  the  following  information 
appear: 

Acute  overdosage  of  iron  may  cause  nausea 
and  vomiting  and,  in  severe  cases, 
cardiovascular  collapse  and  death. 

For  iron-containing  products 
containing  less  than  30  mg  iron  per 
tablet  or  capsule,  the  petition 
recommended  that  the  agency 
promulgate  a  regulation  requiring  that 
the  label  contain  a  conspicuous  boxed 
warning  that  states: 

Warning — Keep  away  from  children. 
Contains  iron  whlcb  can  be  hannful  or  fatal 
in  large  doses  if  swallowed  by  a  child. 

The  petition  recommended  that  this 
warning  also  be  in  boldface  type  and  in 
a  color  that  contrasts  with  the 
background  and  with  other  printed 
material  on  the  label  and  labeUng. 

(2)  PacJcaging— The  petition 
recommended  that  FDA  require  that 
iron-containing  products  containing  30 
mg  or  more  of  iron  per  tablet  or  capsule 
be  packaged  in  child-resistant 
individual  blister  packs. 

(3)  Formulation— The  petition 
recommended  that  FDA  prohibit  the 
manufacture  and  sale  of  adult 
formulations  of  iron-containing 
products  that  look  like  candy  or  contain 
a  sweet  outer  coating. 

c.  Nonprescription  Drug  Manufacturers 
Association  petition. 

The  Nonprescription  Ehng 
Manufacturers  Association  (NDMA),  a 


trade  association  that  represents  U.S. 
manufacturers  and  distributors  of 
nonprescription  medicines  and  vitamin 
and  mineral  products,  submitted  a 
citizen  petition  to  FDA  on  October  15. 
1993,  in  re^onse  to  the  AG  petition. 
The  NDMA  petition  requested  that  FDA 
adopt  into  regulation  the  newly  initiated 
voluntary  NDMA  program  on  the 
labeling,  packaging,  and  formulation  of 
iron-containing  products.  NDMA  stated 
that  it  submitted  a  similar  petition  to 
CPSC  requesting  that  CPSC  adopt  into 
regulation  the  elements  of  the  voluntary 
industry  program  that  are  under  the 
regulatory  jurisdiction  of  CPSC.  The 
petition  also  requested  that  FDA  deny 
the  other  citizen  petitions  submitted  on 
iron-containing  products  and  pediatric 
poisoning  insofar  as  they  would 
contradict,  add  to.  or  subtract  from  the 
NDMA  program. 

The  NDMA  petition  requested  that 
FDA  adopt  the  following  labeling, 
formulation,  and  packaging  provisions: 

(1)  Labeling.  Iron-containing  products 
must  bear  on  the  primary  container  (or 
box  for  bUster  packaging,  glassine 
envelope,  etc.),  conspicuously, 
prominently,  and  clearly  distinguished 
from  other  labeling  by  tjrpe,  color,  or 
contrast,  the  following  warning 
statement: 

Warniag:  Close  tightly  and  keep  out  of 
reach  of  children.  Contains  iron,  which  can 
be  harmful  or  btal  to  children  in  large  doses. 
In  case  of  accidental  overdose,  seek 
professional  assistance  or  contact  a  Poison 
Control  Center  immediately. 

The  petition  stated  that  in 
circumstances  in  which  the  packaging 
did  not  involve  a  reclosable  CRP 
element  (e.g.,  cap  to  a  bottle),  the  term 
"close  tightly"  would  not  need  to 
appear  in  the  warning  statement. 

(2)  Packaging.  The  NDMA  specifically 
requested  that  FDA  deny  the  request 
made  by  the  AG  petition  to  require  that 
iron-  containing  products  containing  30 
mg  or  more  of  iron  per  tablet  be 
packaged  in  child-resistant  individual 
blister  packs.  In  support  of  this  request, 
NDMA  pointed  out  diat  its  voluntary 
program  calls  for  the  packaging  of  all 
iron-containing  products  with  30  mg  or 
more  iron  per  dose  in  complying  C^ 
(i.e.,  there  will  be  no  CRP-exempt  sizes 
for  this  type  of  product).  (See  discussion 
on  CRP  requirements  of  CPSC  in  section 
n.B.  of  diis  document)  NDMA  noted 
that  its  volimtary  program  is  being 
carried  out  in  conjimcticni  with  a 
national  consumer  education  campaign 
that  it  launched  with  CPSC  on 
Septen^r  27. 1993.  in  conjunction 
with  CPSCs  Conference  on  Pediatric 
Iron  Poisonings  and  Fatahties,  which 
was  held  oa  September  28. 1993.  in 
Washington.  DC. 


(3)  Formulation.  The  NDMA  stated 
that  iron-containing  products  with 
greater  than  or  equal  to  30  mg  iron  per 
solid  dosage  form  will  not  be  formulated 
with  sweet  outer  coatings. 

2.  The  Consumer  Product  Safety 
Commission  Conference 

CPSC  held  this  conference  because  of 
the  increase  in  iron  poisonings  of 
children.  The  objective  of  the 
conference  was  to  provide  a  forum  for 
health  care  professionals  and 
representatives  of  government  and 
industry  to  identify  solutions  to  this 
problem.  The  conference  included 
invited  speakers  from  CPSC,  AAPCC. 
Georgetown  University,  FDA,  NDMA, 
the  National  Nutritional  Foods 
Association  (NNFA),  and  the  Office  of 
the  New  Yoik  State  Attorney  General. 
This  conference  highlighted  the 
seriousness  of  the  pediatric  iron 
poisoning  problem  and  the  steps  that 
were  being  taken  to  address  the 
problem. 

Factors  that  may  have  contributed  to 
the  increased  incidence  of  pediatric  iron 
poisonings  were  discussed,  including 
the  requirement  by  many  women  for 
iron  supplementation  during  pregnancy; 
the  use  of  iron-containing  products  in 
homes  where  small  children  are  present; 
the  ability  of  older  siblings  of  potential 
victims  to  open  CRP;  the  misconception 
that  vitamin  and  mineral  products  are 
inherently  safe;  improper  use  or  failure 
to  prof>erly  close  child-resistant 
closures;  and  the  formulation  of  some 
iron-containing  products  to  appear  like 
candy,  potentially  explaining  why  some 
children  consumed  large  quantities  of 
tablets  (30  to  100  tablets). 

CPSC  described  the  regulations  that  it 
issued  in  1978  under  the  Poison 
Prevention  Packaging  Act,  which 
require  CRP  on  most  drugs  and  food 
supplements  with  more  than  2'iT  mg  of 
iron  per  container  (see  section  li  3.  of 
this  docimient).  CPSC  noted  that  its 
Office  of  Compliance  and  Enforcement 
recently  discovered  that  several 
manufacturers  of  iron-containing 
products  were  not  using  CRP.  and  that 
some  of  these  manufactiuers  had 
voluntarily  agreed  to  recall  these 
products. 

At  this  conference,  FDA  explained 
that  most  iron-containing  products  are 
regulated  as  dietary  supplements  under 
the  food  provisions  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act).  FDA 
noted  that,  although  there  are  currently 
no  specific  regulations  for  iron- 
containing  supplements,  the  general 
food  safety  and  food  labeling  provisions 
of  the  act  require  that  all  foods, 
including  iron-containing  supplements, 
be  safe  under  their  intended  conditions 
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of  use,  and  that  their  labeling  be  truthflil 
and  nonmisleading.  FDA  also  noted  that 
iron-containing  products  that  are 
regulated  as  drugs  under  the  drug 
provisions  of  the  act  must  be  approved 
before  marketing  as  safe  and  effective 
for  their  intended  conditions  of  use  and 
are  subject  to  labeling  and  good 
manufacturing  practice  requirements. 

The  industry's  voluntary  efforts  in 
response  to  the  iron  poisoning  problem 
were  described  by  representatives  of 
MDMA  and  NNFA.  NDMA  described  its 
newly  initiated  voluntary  program  of 
packaging,  labeling,  and  formulation 
changes  which  it  had  petitioned  FDA  to 
adopt  into  regulation.  NDMA  also 
described  the  newly  launched  joint 
consumer  education  campaign  that  it 
had  developed  in  cooperation  with 
CPSC  to  inform  adults  how  to  protect 
children  from  accidental  iron  poisoning. 
(See  section  IV.B.of  this  document.) 

NNFA  stated  that  its  members  were 
adopting  a  voluntary  program  similar  to 
NOMA'S,  with  the  added  provision  that 
iron  will  be  limited  to  a  maximum  of  30 
mg  per  dosage  unit  and  30  mg  per 
recommended  dose. 

In  an  open  discussion  of  possible 
solutions,  several  ways  to  address  the 
problem  of  pediatric  iron  poisoning 
were  suggested.  These  suggestions 
included: 

(1)  Labeling  iron-containing  products 
with  statements  warning  that  accidental 
ingestion  by  children  can  be  lethal. 

(2)  Packaging  changes  for  iron- 
containing  products  with  30  mg  or  more 
iron  per  dosage  unit,  including 
packaging  these  products  in  child- 
resistant  unit-dose  (e.g.,  blister) 
packages  and  not  offering  such  products 
in  packaging  that  is  not  child-  resistant 
(no  exempt  sizes). 

(3)  Reformulating  iron-containing 
products  that  resemble  candy  and  that 
have  a  sweet  outer  coating  to  discourage 
consumption  of  large  amounts  by  small 
children. 

(4)  Requiring  prescription  status  for 
iron  products,  reducing  the  number  of 
units  per  package,  and  closer 
monitoring  of  the  irOn  status  of  pregnant 
women  to  determine  whether  iron 
supplementation  is  really  needed. 

(5)  Multi-ethnic  educational  efforts  to 
increase  public  awareness  of  the 
dangers  associated  with  iron  and  patient 
counseling  by  obstetricians, 
gynecologists,  and  pharmacists,  because 
many  poisonings  involve  iron- 
containing  drug  products. 

Several  participants  at  the  conference 
commended  the  trade  associations  for 
their  voluntary  programs.  However, 
some  participants  urged  that  child- 
resistant  unit-dose  blister  packaging,  an 
element  not  included  in  the  voluntary 
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industry  programs,  be  implemented  as  a 
significant  measure  to  reduce  the 
ii  cidence  of  iron  poisonings.  The 
p  irticipants  in  the  conference  called 
u  >on  industry,  government,  and  the 
h  ;althcare  community  to  undertake 
e  forts,  including  cooperative  efforts,  to 
a  [dress  this  problem. 

E  The  Scope  and  Purpose  of  this 
D  ocument 

The  purpose  of  this  document  is  to: 
(" )  Propose  requirements  designed  to 
n  duce  the  risk  of  pediatric  poisonings 
fi  Dm  the  accidental  ingestion  of  iron- 

0  (ntaining  products,  (2)  solicit 

ai  Iditional  information  concerning  the 
is  >ue,  raised  in  the  petitions,  of 
n  formulating  iron-containing  products 
t(  avoid  the  resemblance  to  candy  and 
tc  avoid  use  of  a  sweet  outer  coating, 
ai  id  (3)  describe  the  efforts  that  FDA 
ii  tends  to  undertake  to  respond  to  the 
n  Jed  for  public  education  concerning 
ii  3n  poisonings,  reinforcing  the  NDMA/ 
C  ^SC  education  campaign. 

As  stated  above,  the  agency  believes 
tl  at  the  new  requirements  that  it  is 
p  oposing,  in  conjunction  with  CPSC's 
e:  Listing  requirements  for  CRP  for  iron- 
c(  intaining  products  (see  section  II.  B.  of 
tl  is  document),  will  significantly 
n  duce  the  risk  of  accidental  pediatric 
ii  an  poisoning.  FDA  and  CPSC  have 
M  orked  together  closely  in  coordinating 
tl  eir  respective  efforts  toward-this  goal, 
ai  id  the  two  agencies  intend  to  continue 
t<  work  in  close  cooperation. 

\  .  Regulation  of  Iron-Containing 
P  tniucts 

/.  Regulation  by  FDA 

1  Types  of  Iron-Containing  Products 
A  ddiessed  in  this  Proposal 

This  proposal  addresses  iron- 

0  mtaining  products  available  as  dietary 
s  ipplements  and  as  prescription  drug 

P  oducts. 

FDA  defined  "dietary  supplement"  as 
a  food,  not  in  conventional  food  form, 
t  at  supplies  a  component  to 
s'  ipplement  the  diet  by  increasing  the 
t<  tal  dietary  intake  of  that  component 
(!  9  FR  425,  January  4, 1994). 

Section  201(f)  of  the  act  (21  U.S.C. 
3  JKH)  defines  "food"  as:  (1)  Articles 
u  >ed  for  food  or  drink  for  man  or  other 
a  limals;  (2)  chewing  gum,  and  (3) 
a  tides  used  for  components  of  any 
si  ich  article.  In  Nuthlab  Inc.  v. 
S  :hweiker,  713  F.2d  335.  338  (7th  Cir. 

1  )83),  the  court  noted  that  taste,  aroma, 
o  •  nutritive  value  were  the  primary 

n  asons  why  people  consimie  food.  The 
!\  utrilab  court  said  that  in  section 
2pl  (f)(1)  of  the  act,  the  statutory 
d  jfinition  of  "food"  includes  the  , 
o  )mmon  sense  definition  of  food: 


"When  the  statue  defines  'food'  as 
'articles  used  for  food,  it  means  that  the 
statutory  definition  of  food'  includes 
articles  used  by  people  in  the  ordinary 
way  most  people  use  food — primarily 
for  taste,  aroma,  or  nutritive  value." 
Other  courts  have  followed  suit.  (See 
United  States  v.  Undetermined 
Quantities  ofCal-Ban  3000,  776  F. 
Supp.  249,  254-255  (E.D.N.C.1991); 
American  Health  Products  Co.  v.  Hayes, 
574  F.  Supp.  1498, 1508-1509  (S.D.N. Y. 
1983).  affd  744  F.2d  912  (2d  Cir.  1984).) 

Types  of  iron-containing  products 
that  meet  the  definition  of  a  dietary 
supplement  and  are  regulated  as  foods 
include  products  intended  for  use 
primarily  to  supplement  the  dietary 
intake  of  iron  (iron  supplements)  and 
multi-vitamin/mineral  supplements  that 
contain  iron.  Products  intended  for  use 
as  iron  supplements  generally  contain 
30  mg  or  more  or  iron  per  dosage  unit, 
while  multi- vitamin/mineral 
supplements  generally  contain  18  mg  or 
less  of  iron  per  dosage  unit. 

Under  section  201(g)(1)  of  the  act. 
drugs  are  defined  as: 

(A)  Articles  recognized  in  the  official 
United  States  Pharmacopeia,  official 
Homeopathic  Pharmacopeia  of  the  United 
States,  or  ofHcial  National  Formulary,  or  any 
supplement  to  any  of  them;  and  (B)  articles 
intended  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease  in  man  or  other  animals;  and  (C) 
articles  (other  than  food)  intended  to  affect 
the  structure  or  any  function  of  the  body  of 
man  or  other  animals;  and  (D)  articles 
intended  for  use  as  a  component  of  any 
articles  specified  in  clause  (A),  (B).  or  (C). 

Iron-containing  products  that  are 
regulated  as  prescription  drugs  include 
iron  preparations  that  also  contain  folic 
acid  and  that  are  prescribed  to  meet 
requirements  during  pregnancy.  These 
products  are  regulated  as  drugs  because 
of  the  amount  of  folic  acid  that  they 
contain.  These  products  generally 
contain  30  mg  or  more  of  iron  per 
dosage  unit. 

Thus,  how  an  iron-containing  product 
is  regulated  turns  on  its  intended  use. 

2.  Legal  Authority  for  FDA  Regulation  of 
Iron-Containing  Products 

a.  Safety  of  iron  and  iron  salts  added 
to  dietary  supplements.  The  act  is 
intended  to  ensure  that  all  food, 
including  dietary  supplements,  is  safe. 
The  act  does  so,  in  part,  by  stipulating 
that  no  substances  may  be  added  to  food 
unless  they  are  safe.  FDA  has  defined 
"safe"  as  meaning  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
the  use  of  an  ingredient  in  food 
(§  170.3(i)(21  CFR  170.3(i)).  The 
determination  as  to  whether  there  is  a 
"reasonable  certainty  of  no  harm"  can 


be  made  in  a  number  of  ways.  The  two 
most  common  are  the  existence  of 
general  recognitioQ  among  qualified 
experts  that  the  substance  wdll  be  safe 
for  its  intended  use  (GRAS)  (see  §  170.3) 
or  a  determination  by  FDA  that  the  use 
of  the  substance  is  safe  (see  sections 
201(s).  402(a)(2)(C).  and  409  of  the  act 
(21  U.S.C.  342(a)(2)(C)  and  348)). 

Under  section  201  (s)  of  the  act,  for  a 
substance  to  be  GRAS,  general 
recognition  of  its  safety  must  exist 
among  experts  qualified  by  scientific 
training  and  experience  to  evaluate  the 
safety  of  substances  directly  or 
•  indirectly  added  to  food.  The  experts' 
conclusion  as  to  the  safety  of  the 
substance  for  its  intended  use  may  be 
based  on  either:  (1)  Scientific 
procedures,  that  is,  published  scientific 
evidence  that  provides  the  quantity  and 
quality  of  scientific  evidence  that  would 
justify  listing  the  use  of  the  substance  as 
a  food  additive;  or  (2)  in  the  case  of  a 
substance  used  in  food  prior  to  January 
1 .  1958,  evidence  derived  from  common 
use  of  the  substance  in  food. 

Under  section  409(c)(1)(A)  of  the  act, 
the  agency  is  authorized  to  prescribe  the 
conditions  of  safe  use  of  the  substance, 
including,  but  not  limited  to:  "*  •  • 
specifications  as  to  the  particular  food 
or  classes  of  food  in  or  on  which  such 
additive  may  be  used,  the  maximum 
quantity  which  may  be  used  or 
permitted  to  remain  in  or  on  such  food, 
the  manner  in  which  such  additive  may 
be  added  to  or  used  in  or  on  such  food, 
and  any  directions  or  other  labeUng  or 
packaging  requirements  for  such 
additive  deemed  necessary  by  [the 
Secretary  of  Health  and  Human 
Services]  to  assure  the  safety  of  such 
use." 

Section  402(8Kl)  of  the  act  also 
provides  authority  to  take  action  to 
ensure  that  food  is  not  harmful  It  states: 

A  food  (hall  be  deemed  to  be  adulterated — 
(a)(1)  If  it  bean  or  contains  any  poisonoos  or 
deleterious  substanca  which  may  lendv  it 
injurious  to  health;  but  in  case  the  substance 
is  not  an  added  substance  sudi  food  shall  not 
be  considersd  adulterated  under  this  clause 
if  the  iquantity  of  siKh  substance  in  such  food 
does  not  ordinarily  render  it  injurious  to 
health. 

Using  its  authority  under  these 
sections  of  the  act,  FDA  has  reviewed 
the  safiBty  of  various  iron  salts  that  are 
used  in  food.  FDA  listed  reduced  iron, 
ferrous  gluconate,  ferrous  lactate, 
ferrous  sulfate,  foric  phosphate,  ferric 
pyrof^osphate,  and  fenic-sodiiun 
pyrophosphate  as  GRAS  nutrients  in  a 
regulation  published  in  the  Federal 
Register  of  November  20. 19S9  (24  FR 
9368).  Subsequently,  FDA  listed  iron 
and  dtese  nronpoirnds  as  GRAS 
"nutrients  and/or  dietary  supplements" 


in  a  regulation  pubUshed  in  the  Federal 
Register  of  January  31, 1961  (26  FR 
938).  In  addition,  the  ferrous  sah  of 
fumaric  add  (§  172.350  (21  CFR 
172.350))  (originally  promulgated  as  21 
CFR  121.1130  (29  FR  559.  January  23. 
1964)  and  iron-choline  citrate  complex 
(§  172.350  (21  CFR  172.370))  (originally 
promulgated  as  21  CFR  121.247  (28  FR 
4509,  May  4, 1963))  have  been  hsted  by 
the  agency  as  food  additives  for  use  in 
foods  for  special  dietary  use. 

In  a  final  rule  published  in  the 
Federal  Kegistar  of  September  5. 1980 
(45  FR  58837).  the  ^ency  divided  the 
"nutrients  and/or  dietary  supplements" 
category  into  separate  listings  for 
ingredients  whose  intended  use  was  as 
a  dietary  supplement  (part  182  (21  CFR 
part  182),  su^>art  F)  and  for  ingredients 
whose  intended  use  was  as  a  nutrient 
supplement  in  foods  in  conventional 
food  form  (part  182.  subpart  I).  For 
example,  rediiced  iron  is  listed  as  GRAS 
in  §  182.5375  for  use  as  a  dietary 
supplement  ingredient  and  in 
§  182.8375  for  use  in  food  in 
conventional  form  as  a  nutrient. 
Similarly,  ferric  phosphate  (§  182.5301). 
ferric  pyrophosphate  (§  182.5304),  ferric 
sodium  pyrophosphate  (§  182.5306), 
ferrous  gluconate  (§  182.5308).  ferrous 
lactate  (8 182.5311).  and  ferrous  sulfate 
(§  182.5315)  are  Usted  as  GRAS  for  use 
as  dietary  supplement  ingredients  and 
are  listed  in  §  182.8301. 182.8304, 
182.8308. 182.8311.  and  182.8315. 
respectively,  as  GRAS  for  use  as 
nutrients  in  food  in  conventional  food 
form. 

In  a  regulation  published  on  May  12, 
1988  (53  FR  16862).  the  agency  affirmed 
that  elemental  iron  (21  CFR  184.1375), 
ferrous  ascorbate  (21  CFR  184.1307a), 
ferrous  caibonate  (21  CFR  184.1307b), 
ferrous  dtnte  (21  CFR  184.1307c), 
ferrous  fomarate  (21  CFR  184.1307d), 
ferrous  gluconate  (21  CFR  184.1308), 
ferrous  lactate  (21  CFR  184.1311). 
ferrous  sulfate  (21  CFR  184.1315),  ferric 
ammonium  dtrate  (21  CFR  184.1296). 
ferric  dtrate  (21  CFR  184.1298),  ferric 
phosphate  (21  CFR  184.1301).  and  ferric 
pyrophosphate  (21  CFR  184.1304)  are 
GRAS  for  use  as  nutrient  supplements, 
as  that  use  is  defined  in  21  CFR 
170.3(oX20).  and  removed  their  listing 
from  pait  182,  subpart  L  However,  in 
the  final  nile.  FDA  did  not  affirm  that 
these  iroo  salts  are  GRAS  for  use  in 
dietary  suppkments  (i.e.,  in  forms  such 
as  capsules,  tablets,  or  liquids)  because 
there  were  insufficient  data  on  their 
consumptioo  as  dietary  supplement 
ingredients.  However,  these  ingredients 
continue  to  be  listed  as  GRAS  for  use  in 
dietary  suppkaaaeots  under  part  182. 
subpart  F. 


Even  though  FDA  has  affirmed  as 
GRAS  the  use  of  numerous  ircm  salts  in 
foods,  there  are  differences  in  the 
toxicity  of  these  various  salts. 

b.  Safety  and  efficacy  of  iron- 
containing  drugs,  TTie  act  also 
authorizes  FDA  to  regulate  the 
marketing  of  any  products  to  help 
ensure  that  the  products  are  safe  and 
effective  for  their  intended  uses.  "New 
drugs"  may  not  be  introduced  into 
interstate  commerce  tinless  they  are  the 
subject  of  approved  new  drag 
apphcations  (NDA's)(25  U.S.C.  355(a)). 
The  act  defines  a  "new  drug"  as:  (1) 
Any  drug  (except  a  new  animal  drug  or 
an  animal  feed  bearing  or  containing  a 
new  animal  drug)  the  composition  of 
which  is  such  that  such  dnig  is  not 
generally  recognized  among  experts 
quaUfied  by  sdentific  training  and 
experience  to  evaluate  the  safety  and 
effectiveness  of  drugs,  as  safe  and 
effective  for  use  under  the  conditions 
prescribed,  recommended,  or  suggested 
in  the  labeling  thereof;  or  (2)  any  drug 
the  composition  of  which  is  sudi  that 
such  drug,  as  a  result  of  investigations 
to  determine  its  safety  and  effectiveness 
for  use  imder  such  conditions,  has 
become  so  recognized,  but  which  has 
not,  otherwise  than  in  such 
investigations,  been  used  to  a  material 
extent  or  for  a  material  time  imdCT  such 
conditions  (21  U.S.C.  321(b)).  In  order  to 
be  approved,  an  NDA  must  contain 
adequate  data  to  demonstrate  that  the 
drug  product  is  safe  and  effective  for  use 
under  the  conditions  prescribed, 
recommended,  or  suggested  in  the 
labehng  (21  U.S.C.  355(d)).  In  addition, 
for  NDA  approval,  the  product  must  be 
manufactured  using  current  good 
manufacturing  practice  and  the  product 
labeling  must  not  be  false  or  misleading 
(21  U.S.C  355(d)). 

Section  411  of  the  act  (21  U.S.C.  350) 
provides  that  the  Secretary  of  Health 
and  Human  Services  may  not  classify 
any  natural  or  synthetic  vitamin  or 
mineral  (or  combination  thereof)  as  a 
drug  solely  because  it  exceeds  the  level 
of  potency  which  the  Secretary 
determines  is  nutritionally  rational  or 
useful  except  in  the  case  of  a  vitamin, 
mineral,  other  ii^redient  of  food,  or 
food,  which  is  represented  for  use  by 
individuals  in  the  treatment  or 
management  of  specific  diseases  or 
disorders,  by  children  (individuals 
under  the  age  of  12  years),  or  by 
pregnant  or  lactating  women. 

Most  of  the  iron-containing  products 
that  FDA  regtilates  are  considered 
dietary  supplements.  The  iron- 
containing  products  that  FDA  currently 
regulates  as  drug  products  are  generally 
prescription  products  and  are  so 
designated,  in  most  cases,  because  they 
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contain  an  amount  of  folic  acid  that 
exceeds  the  amount  in  which  folic  acid 
may  be  used  as  a  food  additive  (see  21 
CFR  172.345). 

FDA  currently  has  no  packaging  or 
labeling  requirements  specifically  for 
iron-containing  drug  products.  As 
prescription  drug  products,  these  iron- 
containing  products  must  comply  with 
the  labeling  requirements  of  section 
503(b)(2)  of  the  act  (21  U.S.C.  353(b)(2)) 
and  21  CFR  part  201,  as  well  as  other 
applicable  provisions. 

B.  CPSC  Regulations 

CPSC,  under  authority  of  the  Poison 
Prevention  Packaging  Act  of  1970 
(PPPA)  (15  U.S.C  1471-1475),  regulates 
the  packaging  of  household  substances, 
including  food,  drugs,  and  cosmetics,  as 
these  terms  are  defined  under  the  PPPA. 
Under  this  authority,  CPSC  has 
promulgated  regulations  establishing 
special  packaging '  standards  for  several 
household  substances,  including 
noninjectable  animal  and  himian  iron- 
containing  drugs  (16  CFR 
1700.14(a)(12))  and  dietary  supplements 
(16  CFR  1700.14(a){13))  containing  a 
total  amount  of  iron  in  a  single 
package  ^  equivalent  to  250  mg  or  more 
per  container. 

For  nonprescription  covered 
products,  the  PPPA  permits  one  type  of 
package  for  each  product  to  be  sold 
without  special  packaging  if  all  other 
package  types  of  the  product  comply 
with  the  requirements.  However, 
exempt  packages  must  bear  a 
conspicuous  label  stating:  "This 
package  for  households  without  young 
children."  CPSC  may,  by  regulation, 
prescribe  a  substitute  statement  to  the 
same  effect  for  packaging  too  small  to 
accommodate  this  statement. . 

In  the  case  of  prescription  drugs,  the 
PPPA  allows  for  an  exemption  to  such 
packaging  requirements  only  when 
directed  in  the  prescription  or  when 
requested  by  the  purchaser. 

CPSC  provides  for  testing  for  special 
packaging  in  16  CFR  1700.20.  This 
regulation  establishes  test  protocols  to 
evaluate  child-resistant  effectiveness 


'  "Special  packaging  means  packaging  that  is 
designed  or  constructed  to  be  signiPicantly'difficult 
for  children  under  five  years  of  age  to  open  or 
obtain  a  toxic  or  harmful  amount  of  the  substance 
contained  therein  within  a  reasonable  time  and  not 
difflcult  for  normal  adults  to  use  properly,  but  does 
not  mean  packaging  which  all  such  children  cannot 
open  or  obtain  a  toxic  or  harmful  amount  within 
a  reasonable  time."  16  CFR  I700.1tb)(4). 

'  "Package  means  the  immediate  container  or 
wrapping  in  which  any  household  substance  is 
contained  for  consumption,  use  or  storage  by 
individuals  in  or  about  the  household  and,  for 
purposes  of  section  4(a)(2)  of  the  act,  also  means 
any  outer  container  or  wrapping  used  in  the  retail 
display  of  any  such  substance  to 
consumers  *  •  *."  16CFR  :700.1(b)(3). 
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ind  adult  accessibility  to  such 
>ackaging.  Recently,  CPSC  proposed  to 
iraend  16  CFR  1700.20  to  establish  new 
est  protocols  under  which  CRP  is 
valuated  (55  FR  40856.  October  5. 
990,  and  59  FR  13264,  March  21, 
994). 

In  establishing  these  regulations, 
PSC  considered  the  degree  and  nature 
if  the  hazard  to  children  from 
iccidental  acute  overdose  of  dietary 
upplements  and  drugs  containing  iron, 
t  found  that  special  packaging  is 
equired  to  protect  children  from 
erious  injury  ftom  ingesting  iron- 
:ontaining  drugs  and  dietary 
upplements.  This  finding  was  based 
)n:  (1)  Data  from  FDA's  National 
]learing  House  for  Poison  Control 
llenters  (no  longer  in  operation)  and 
'JEISS.  which  showed  that  products 
:ontaining  iron  are  frequently  ingested 
>y  children  under  the  age  of  5  years;  (2) 
)ublished  human  experience  data, 
ymptomatology  associated  v«th  many 
)f  the  National  Clearinghouse  for  Poison 
Control  Centers  ingestion  reports,  and 
lata  from  death  certificates,  which 
ihowed  that  the  accidental  ingestion  of 
!50  mg  or  more  of  iron  has  caused  death 
)r  serious  illness;  and  (3)  the  fact  that 
ron-containing  drugs  and  dietary 
iupplements  are  normally  stored  in 
heir  original  containers,  and  that  many 
iccidental  ingestions  of  these  products 
esult  from  children  gaining  access  to 
he  contents  of  the  original  container  (43 
='R  17335,  April  21,  1978).  ' 

II.  Proposed  Regulation 

4.  Labeling 

I.  Review  of  Labeling  Issues  in  Citizen 
Petitions 

As  noted  in  section  I.D.I,  of  this 
document ,  the  AG  and  NOMA  petitions 
tgreed  that  iron-containing  products 
ihould  bear  label  warning  statements. 
^owever,  these  petitions  did  not  agree 
)n  what  the  warning  should  state,  or  on 
low  it  should  appear  on  the  label. 

In  requesting  the  labeling  provisions 
described  in  section  I.D.I,  of  this 
document,  the  AG  petition  stated  that 
he  hazard  presented  by  iron-containing 
jroducts  is  the  result,  in  part,  of  the 
jerception  that  they  are  nontoxic 
lousehold  products.  Thus,  according  to 
his  petition,  they  are  likely  to  be  left 
A^ithin  easy  reach  of  children  and  not 
cept  properly  secured.  The  petition  also 
loted  that  these  products  are  extremely 
ittractive  to  children  because  of  their 
:ypical  candy-like  appearance  and  sweet 
juter  coating  and  pointed  to  case 
reports  that  illustrate  how  children 
ngest  iron  tablets  in  large  quantities 
see  Table  4). 


The  AG  petition  stated  that  the  recent 
increase  in  iron  poisoning  deaths  among 
children  might  reflect  an  increase  in  the 
extension  of  primary  health  care, 
especially  prenatal  care.  It  noted; 
"While  more  doctors  are  prescribing 
prenatal  iron  supplementation  to  more 
women,  there  has  been  no  concomitant 
increase  in  warnings  regarding  their 
potentially  lethal  effects." 

The  AG  petition  also  noted  that,  while 
more  women  were  using  iron-containing 
products,  the  labeling  of  these  products 
does  not  reflect  the  dangers  inherent  in 
their  misuse: 

While  labeling  for  a  few  multi-vitamins 
containing  iron  bears  the  statement  that  iron 
can  be  harmful  in  large  doses,  most  iron 
supplements  bear  only  the  non-specific 
phrase.  "Keep  out  of  reach  of  children."  Few, 
if  any,  packages  of  iron  supplements  contain 
the  word  "WARNING"  or  "CAUTION," 
words  universally  accepted  as  denoting 
danger,  to  alert  the  user  to  the  dangers  of  iron 
overdose.  Further,  the  meager  statements  that 
do  exist  are,  for  the  most  part,  printed  in  the 
same  color  and  type  size  as  other  material  on 
the  label  and  therefore  fail  to  catch  anyone's 
attention.  The  statements  are  often  obscured 
within  other  small  print  on  the  labeling  and 
are  neither  prominent  nor  specific  enough  to 
reach  parents  with  a  warning  about  these 
pills'  potential  fatal  effect  on  children. 
Consumers  who  have  no  knowledge  of  iron's 
hazards  before  purchasing  iron  supplements 
will  not  gain  that  knowledge  by  purchasing 
the  product  and  examining  the  label. 

The  AG  petition  presented  data 
showing  that  many  iron-containing 
products  commonly  available  do  not 
carry  any  label  information  conveying 
the  need  to  keep  the  product  out  of  the 
reach  of  children  or  conveying  any 
message  specific  to  iron  poisoning.  A 
summary,  which  was  included  as  part  of 
the  AG  petition,  of  the  label  information 
found  on  25  commonly  available  iron- 
containing  products  revealed  that  10  of 
the  25  did  not  include  information  on 
the  label  that  the  product  should  be  kept 
away  from  children,  and  that  17  did  not 
contain  information  stating  that  iron 
could  be  harmful.  Six  of  the  products 
had  no  cautionary  information  at  all, 
and  none  of  the  products  that  did  have 
cautionary  information  used  the  terms 
•WARNING"  or  "CAUTION."  to 
accompany  the  statements  on  the  label. 
NDMA,  in  its  petition,  stated  that  its 
proposed  warning  label  was  more 
appropriate  than  that  proposed  in  the 
AG  petition  because  its  warning  goes 
beyond  awareness  in  its  focus  and 
extends  its  message  to  include 
information  that  is  preventive  in  nature, 
i.e.,  "Close  tightly,"  and  treatment 
oriented,  i.e.,  "In  case  of  accidental 
overdose  seek  professional  assistance 
immediately." 


NDMA  also  argued  for  allowing  for 
flexibility  in  the  maimer  in  which  the 
warning  statement  is  to  be  applied  to 
the  label.  The  petition  stated: 

It  has  been  the  experience  of  NDMA 
members  in  implementing  the  Association's 
Label  Readability  Guidelines  Chat  such 
factors  as  contrast,  color,  typ>e  size,  substrate, 
paragraphing,  etc.  are  inter-related  in  a 
complex  way  on  labeling,  such  that  goal- 
oriented  flexibility  is  perhaps  the  most 
important  principle  in  ass:jring  prominence 
to  special  label  language.  That  is  to  say, 
specifying  a  box,  when  boxed  labeling  may 
already  be  stipulated  under  NLEA 
regulations,  is  not  necessarily  as  good  a  way 
to  ensure  prominence  to  iabel  language  as  is 
a  more  flexible  approach  v/hose  goal  is  to 
ensure  that  the  language  Is  conspicuous, 
prominent  and  clearly  distinguishable  from 
other  labeling. 

2.  Agency  Response 

FDA  considered  the  following 
questions  in  evaluating  ?md  responding 
to  the  labeling  issues  raised  in  ihe 
citizen  petitions:  (1)  Should  label 
warning  statements  that  alert  users  to 
the  potential  dangers  that  iron- 
containing  products  pose  to  young 
children  be  required  on  these  products? 
(2)  If  so.  what  legal  authority  does  the 
agency  have  to  require  such  statements 
on  food  and  drug  products?  (3)  What 
should  the  warning  be  required  to  state? 
and  (4)  How  should  the  warning  appear 
on  the  label? 

a.  Should  label  warning  statements  be 
required  for  iron-containing  products? 
Based  on  the  data  in  the  AAPCC  and  AG 
petitions  and  in  the  CPSC  case  reports, 
iron-containing  products  can  cause 
injury,  including  serious  injury,  and 


death  when  children  gain  access  to 
these  products.  FDA  finds  from  these 
data  that  the  potential  for  harm  exists 
for  all  three  types  of  iron-containing 
products  available,  i.e..  multi-vitamin/ 
mineral  supplements  that  contain  iron, 
iron  supplements,  and  iron-containing 
drugs. 

Supporting  this  finding  are  the  data 
cited  in  Tables  1.  2,  and  3  that  show 
that,  since  1983,  at  least  40  deaths  have 
been  attributed  to  the  accidental 
ingestion  of  iron  supplements  and  iron- 
containing  drugs,  and  that,  since  1986. 
nearly  190  poisonings  that  were  life 
threatening  or  that  resulted  in 
permanent  injury,  and  over  2,000 
poisonings  requiring  some  form  of 
treatment^  have  resulted  from  accidental 
ingestion  of  adult  iron-containing 
products. 

Further  support  is  provided  by  the 
data  in  the  CPSC  case  reports,  which 
show  80  ingestions  of  iron  leading  to 
hospital  emergency  room  visits  with 
varying  types  of  injury,  including 
vomiting,  lethargy,  diarrhea,  and 
elevated  serum  iron  (see  Table  6). 

The  data  in  Tables  4  and  6  show  that 
in  several  documented  poisoning 
incidents,  children  have  ingested  30,  40, 
50,  or  more  tablets  of  iron-containing 
products  when  these  ainounts  of  tablets 
were  accessible.  Aside  from  the 
potential  for  such  ingestion  of  iron- 
containing  supplements  and  drugs  to  be 
fatal,  the  consequences  of  ingesting  even 
multi-vitamin/mineral  type  products  in 
these  amounts  is  evident  from  Table  8. 
This  table  shows  that  an  amount  of  iron 
that  may  produce  symptoms  of  iron 
poisoning  (i.e.,  25  mg/kg)  can  be 


ingested  by  a  10  kg  child  if  the  child 
consumes  25  tablets  containing  10  mg  of 
iron  each  or  approximately  14  tablets 
containing  18  mg  each.  (Ten  mg  and  18 
mg  of  iron  are  the  amounts  typically 
contained  in  multi-vitamin/mineral 
supplements  with  iron  including 
children's  vitamins.)  Based  upon  the 
data  in  Tables  4  and  6,  ingestion  of  this 
many  tablets  is  not  atypical.  Thus.  FD.^ 
finds  that  injury  can  result  anjlime  a 
small  child  is  able  to  gain  access  to  even 
the  lowest  potency  iron-containing 
products  available. 

Further,  the  fact  that  over  2,000 
reported  poisoning  incidcnis  of  varying 
severity  have  been  recorded  in  recent 
years  (tables  2  and  3),  and  tl^e  fact  that 
AAPCC  reports  that  accidental  iron 
poisoning  is  presently  the  leading  causa 
of  pediatric  poisoning  deaths,  lead  FDA 
to  find  that  pediatric  iron  poisonings 
have  occurred,  and  continue  to  occur, 
with  significant  frequency.  Further, 
FDA  finds  that  tl-.e  fact  that  these 
poisonings  continue  to  occur,  even 
though  there  have  been  over  40  deaths 
from  accidental  iron  ingestion  (See 
Table  1),  strongly  suggests  that  many 
adults  are  not  aware  of  the  potential  for 
serious  harm  or  death  in  young  children 
from  accidental  ingestion  of  iron- 
containing  products.  Support  for  this 
finding  is  provided  by  statements  made 
by  the  parents  of  the  victims  in  several 
of  the  poisoning  incidents,  described  in 
the  case  reports  obtained  from  CPSC  as 
follows: 

(1)  "The  mother  stated  that  she 
thought  the  pills  (prenatal  iron  pills) 
were  just  vitamins  and  would  not  harm 
the  victim"  (Ref.  21,  case  report  No.  10). 


Table  8.— Number  of  Iron-Containing  Tablets  Ingested  Resulting  in  Toxic  and  Lethal  Dosages 


Potency  of  Iron  Product,  mg  Iron  per  Dosage  Unit 


10  .. 
18  .. 
30  .. 
60  .. 
100 
130 


Numtier  of  Tatslets 
ContainiDg  Toxic 
Dose  (25mg/kg) 
for  a  10  kg  Child 


Numtjer  of  Tat)lets 
Containing  Poten- 
tially Lethal  Dose 
(100-250ma/kg) 
for  a  10  kg  Child' 


100-250 

55.5-139 

33-83 

ie.5-41.5 

10-25 
7.5-19.5 


'  Values  for  a  lethal  dose  cited  by  authorities  generally  range  from  100  to  250  mg  of  iron  per  kg  of  Ixxjy  weight.  The  Attorneys  General  petition 
states  that  fatality  has  occurred  at  doses  as  low  as  60  mg/kg. 


(2)  "She  (the  mother)  said  that  she  did 
not  think  he  (the  victim)  had  taken  very 
many  pills  at  the  time,  and  that  she  was 
unaware  of  the  danger  of  iron  overdose" 
(Ref.  21,  case  report  No.  20). 

(3)  "The  mother  stated  that  she  called 
her  sister  and  asked  if  iron  tablets  could 
hurt  the  victim.  The  mother  stated,  that 
her  sister  told  her  that  the  tablets  were 


just  vitamins  and  would  not  hurt  the 
victim"  (Ref.  21,  case  report  No.  37). 

(4)  "The  mother  thought  at  the  most 
if  her  son  had  taken  more  than  a  couple 
of  the  vitamins  he  would  simply  throw 
up  and  that  would  be  the  end  of  it.  She 
had  no  idea  what  a  dangerous  situation 
her  child  was  in"  (Ref.  22,  case  report 
No.  62). 


(5)  "Later  in  the  day  (after  child  had 
ingested  30—40  iron  tablets)  the  mother 
went  to  the  pharmacy  to  get  a 
prescription  for  the  daughter's  ear 
infection  and  she  asked  the  pharmacist 
about  the  possible  ingestion  of  iron 
tablets"  (Ref.  22,  case  report  No.  73). 

In  addition,  as  stated  above,  the  data 
presented  by  the  AG  petition  show  that 
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few,  if  any,  of  the  commonly  available 
iron-oontaining  products  have  carried 
label  statements  using  terms  such  as 
"WARNING"  or  "CAUTION."  Because 
these  terms  are  universally 'accepted  as 
connoting  dangw,  they  could  be 
expected  to  promote  awareness  among 
adults  of  the  danger  that  these  products 
pose  to  young  children  and  of  ^e 
importance  of  preventing  children  £rom 
gaining  access  to  these  products. 

Therefore,  because  the  data 
demonstrate  that:  (1)  Iron-containing 
products  of  all  types  can  cause  injury  or 
death  when  small  children  gain  access 
to  them,  (2)  more  than  2,000  poisonings 
have  occurred  over  approximately  7 
years  and  continue  to  occur,  (3)  a  small 
child  is  at  risk  of  injury  any  time  he  or 
she  gains  unlimited  access  to  any  iron- 
containing  product,  and  (4)  many  adults 
are  not  aware  of  the  potential  for  serious 
harm  posed  by  iron-containing 
products,  FDA  tentatively  concludes 
that  it  should  require  label  warning 
statements  for  iron-containing  products 
to  ensure  that  adults  are  fully  informed 
as  to  the  potential  of  these  products  to 
cause  devastating  outcomes  and,  thus, 
to  promote  the  safe  handling  and  storage 
of  these  products. 

b.  FDA 's  legal  authority  to  require 
label  warning  statements  on  foods. 
FDA's  authority  to  require  label  warning 
statements  on  food  products  derives 
from  sections  201(n),  403(a)(1),  and 
701(a)  of  the  act  (21  U.S.C.  321(n). 
343(a)(1).  and  371(a)).  Under  section 
403(ai(l)  of  the  act,  a  food  is 
misbranded  if  its  labeling  is  false  or 
misleading  in  any  particular.  Section 
201  (n)  of  the  act  states,  "If  an  article 
(e.g.,  a  food  product)  is  alleged  to  be 
misbranded  because  the  labeling  or 
advertising  is  misleading,  then  in 
determining  whether  the  labeling  or 
advertising  is  misleading  there  shall  be 
taken  into  account  (among  other  things) 
not  only  representations  made  or 
suggested  by  statement,  word,  design, 
device,  or  any  combination  thereof,  but 
also  the  extent  to  which  the  labeling  or 
advertising  fails  to  reveal  facts  material 
in  the  light  of  such  representations  or 
material  with  respect  to  consequences 
which  may  result  from  the  use  of  the 
article  to  which  the  labeling  or 
advertising  relates  imder  the  cond'tions 
of  use  prescribed  in  the  labeling  or 
advertising  thereof  or  under  such 
conditions  of  use  as  are  customary  or 
usual."  These  statutory  provisions, 
combined  with  section  701(a)  of  the  act, 
which  grants  the  agency  authority  to 
promulgate  regulations  for  the  efficient 
enforcement  of  the  act,  clearly  authorize 
FDA  to  promulgate  a  regulation 
designed  to  ensure  that  persons  using 
ironHxmtaining  muhi-vitamin/mineral 


products  and  iron  supplements  will 
deceive  information  that  is  material  with 
oespect  to  consequences  that  may  result 
('om  the  use  of  the  product  undm  its 
bbeled  conditions  or  imdw  conditions 
tbat  are  customary  or  usual. 
i  FDA  requires  label  warning 
statements  on  certain  types  of  protein 
products  represented  for  use  in  reducing 
weight  The  agency  adopted  this 
Kquirement  in  response  to  a  series  of 
sudden  deaths  of  individuals,  mostly 
jjoung  women,  who  amsumed  high 
rotein,  very  low  calorie  diets 
101.70(d){21  CTR  101.17(d)).  Use  of 
ch  diets  was  intended  to  achieve 
pid  weight  loss.  As  a  result  of  these 
deaths,  which  occurred  in  the  late 
1 970's.  FDA  promulgated  the  warning 
I  iquirement  for  such  produdts  to  ensure 
that  users  of  these  products  are  aware  of 
the  potential  adverse  consequences  of 
t  ery  low  calorie  protein  diets,  to 
i  idicate  the  necessity  for  appropriate 
I  ledical  supervision  for  persons  on  such 
( iets,  and  to  Identify  individuals,  i.e., 
i  ifants,  children,  or  pregnant  or  nursing 
\  romen,  who  should  not  use  these 
I  roducts  (49  FR  13679,  April  6, 1984). 
FDA's  legal  authority  under  sections 
301(n),  403(a)(1),  and  701(a)  of  the  act 
tb  require  a  warning  statement  on  dry, 
x  'hole  protein  products  was  upheld  in 
( 'ouncilfor  Responsible  Nutrition  v. 
( royan.  Food  DrugCosm.  L.  Rep.  (CCH) 
i  38,057  (D.D.C.  1980).  In  that  case,  the 
plaintiff  asserted  that  the  fatal 
c  onsequences  arising  from  the  use  of 
( ry,  whole  protein  products  while 
( ieting  were  not  the  result  of  the 
dustomary  or  usual  use  of  these 
products,  but  rather,  the  result  of 
I  nusual  misuse  of  such  products.  Based 
( n  FDA's  showing  that  the  consiufnption 
( f  dry  protein  products  could  occur  in 
t  le  course  of  a  diet,  and  that,  under 
c  ertain  circumstances  in  dieting,  serious 
i  dverse  effects  could  arise  from  such 

1  se  of  these  products,  the  court  found 
t  lat  FDA  properly  invoked  sections 

2  01(n),  403(a)(1),  and  701(a)  of  the  act 
t )  impose  a  requirement  that 

I  lanufacturers  warn  consumers  of  the 
( onsequences  that  could  result  bom  the 
I  se  of  such  products. 

The  facts  presented  by  the  evidence 
( n  iron  poisonings  parallel  those  that 
1  (d  the  agency  to  require  a  warning  on 
I  rotein  products.  The  use  of  iron- 
c  ontaining  products  in  households 
\  rhen  children  are  present  is  in  no  way 
i  a  unusual  practice.  Muhi-vitamin/ 
I  lineral  supplements  with  iron  are 
iputinely  taken  by  children,  and 
products  of  this  type  specifically 
intended  for  use  by  children  are  widely 
a  vailable  and  commonly  sold.  Iron 
s  upplements  and  adult  vitamin/mineral 
9  upplements  with  iron  are  frequently 
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taken  by  pregnant  women  (often  with  a 
prescription)  and  other  women  of  child- 
bearing  age  because  they  require  more 
iron  than  other  adults  (see  discussion  in 
section  LA.  of  this  document).  Yet,  the 
evidence  on  poisonings  and  deaths 
shows  that  the  use  of  any  type  of  iron- 
containing  product  in  such  households 
can  readily  lead  to  accidental  injury  or 
death  if  children  gain  access  to  the 
products,  even  though  the  products  are 
not  intended  to  be  used  by  children  or 
to  be  taken  in  the  numbers  in  which 
iron-containing  tablets  or  capsules  are 
consumed  when  poisonings  occur. 
Thus,  Council  for  Responsible  Nutrition 
v.  Goyan  provides  strong  support  for  the 
agency's  authority  to  require  label 
warning  statements  concerning  the  risk 
of  accidental  poisoning  from  iron- 
containing  food  products. 

Based  upon  FDA's  authority  under 
sections  201(n),  403(a)(1),  and  701(a)  of 
the  act,  the  agency  proposes  to  require 
that  manufacturers  of  iron-containing 
dietary  supplements  (i.e.,  children's  and 
adult's  multi-vitaminymineral 
supplements  that  contain  iron  and 
products  intended  for  use  as  iron 
supplements)  disclose  information 
about  their  products  in  the  form  of  a 
label  warning  statement  that  would 
appear  on  such  products  in  the  manner 
described  below. 

c.  FDA's  legal  authority  to  require 
label  warning  statements  for  drugs.  The 
act  authorizes  FDA  to  regulate  the 
marketing  of  drug  products  to  ensure 
that  such  products  are  properly  labeled. 
To  carry  out  the  pubUc  health 
protection  purposes  of  the  act,  FDA, 
among  other  things,  monitors  drug 
labeling  to  ensiue  that  it  provides 
accurate  information  about  drug 
products. 

Under  section  502(a)  of  the  act  (21 
U.S.C.  352),  a  drug  product  is 
misbranded  if  its  labeUng  is  false  or 
misleading  in  any  particular.  The 
provisions  of  section  201(n)  of  the  act 
concerning  failure  of  the  labeling  to 
reveal  material  facts  are  appUcable  to 
drugs  as  well  as  to  foods  in  determining 
whether  labeling  is  misleading.  In 
addition,  under  sections  505(d)  and  (e) 
of  the  act  (21  U.S.C.  355(d)  and  (e)), 
FDA  must  refuse  to  approve  a  new  drug 
application,  and  may  withdraw 
approval  for  a  product,  if  the  product's 
labeling  is  false  or  misleading  in  any 
particular. 

These  statutory  provisions,  together 
with  section  701(a)  of  the  act,  clearly 
authorize  FDA  to  promulgate  a 
regulation  designed  to  ensure  that 
patients  using  drugs  will  receive 
information  that  is  material  with  respect 
to  consequences  that  may  result  from 
the  use  of  a  product.  (See 


Pharmaceutical  Manufacturers 
Association  v.  Food  and  Drug 
Administration,  484  F.  Supp.  1179  (D. 
Del.  1980),  afrd  per  curiam,  634  F.2d 
106  (3d  Cir.  1980).) 

The  act  also  authorizes  FDA  to 
regulate  the  marketing  of  drug  products 
to  ensure  that  such  products  are  safe 
and  effective  for  their  intended  uses. 
Iron-containing  drug  products  are  not 
safe  for  their  intended  use  as  currently 
labeled,  in  part  because  the  labeling 
fails  to  warn  of  iron-containing 
products'  toxic  effects  in  children. 
Adults  are,  therefore,  not  aware  of  the 
need  to  prevent  children  from  ingesting 
these  products.  Because  the  labeling 
fails  to  warn  adequately  that  these 
products  may  produce  toxic  effects  in 
children,  iron-containing  products  are 
not  being  used  as  intended;  that  is,  even 
though  they  are  not  intended  for 
children,  they  are  handled  in  a  way  that 
permits  their  ingestion  by  children. 

The  act  anticipates  that  new 
information  about  the  safety  or 
effectiveness  of  marketed  drugs  may 
require  changes  in  labeling  to  reflect 
necessary  limitations  on  use  or  to  warn 
of  previously  unanticipated  hazards  (see 
e.g..  21  U.S.C.  355(e)).  FDA  has  required 
by  regulation  that  manufacturers 
provide  warning  statements  for  specific 
drug  products  (e.g.,  drugs  for  internal 
use  which  contain  mineral  oil,  21  CFR 
201.302;  isoproterenol  inhalation 
preparations,  21  CFR  201.305; 
acetophenetidin  (phenacetin)- 
containing  preparations,  21  CFR 
201.309).  The  impetus  for  requiring 


warnings  for  each  of  these  products  or 
product  classes  was  evidence  of  risk  in 
a  specific  patient  population  or  from  a 
specific  use  of  the  product.  FDA 
responded  to  these  risks  by  requiring 
warnings  to  help  patients  use 
prescription  drug  products  more  safely 
and  effectively.  For  example,  given  the 
particular  risk  of  severe  paradoxical 
bronchoconstriction  associated  with 
repeated,  excessive  use  of  isoproterenol 
inhalation  preparations,  FDA  requires 
that  warning  information  to  patients  be 
included  as  part  of  the  label  and  as  part 
of  the  instructions  included  in  the 
package  dispensed  to  patients  (See  21 
CFR  201.305).  The  specified  warning 
statement  may  be  placed  on  the 
immediate  container  with  a  statement  to 
the  pharmacist  not  to  remove  it  or  may 
be  included  in  a  package  with 
instructions  to  pharmacists  to  place  the 
warning  on  the  container  prior  to 
dispensing  (see  21  CFR  201.305(c)(2)). 

Based  upon  FDA's  authority  under 
sections  201(n),  502(a),  505  and  701(a) 
of  the  act,  the  agency  is  proposing  to 
require  that  manufacturers  of 
prescription  iron-containing  products 
disclose  information  about  the  risks 
presented  by  their  products  in  the  form 
of  a  warning  statement  that  would 
appear  on  such  products  in  the  manner 
described  below. 

d.  What  should  the  label  warning  be 
required  to  state?  FDA  has  considered 
what  information  should  be  required  in 
the  warning  statement  to  ensure  that,  as 
required  by  sections  201(n),  403(a)(1). 
502(a),  and  505  of  the  act,  users  of  iron- 


containing  products  are  made  aware  of 
the  potential  consequences  of  their  use, 
i.e.,  that  the  labeling  of  iron-containing 
products  states  the  facts  that  are 
material  with  respect  to  the 
consequences  that  may  result  from  the 
use  of  these  products.  The  proposed 
warning  statements  in  the  AG  and 
NOMA  petitions  contained  the  various 
information  elements  as  shown  in  Table 
9.  FDA  tentatively  concludes  that  to 
fulfill  the  requirements  of  the  act,  the 
warning  statement  should  incorporate 
some  elements  from  both  of  these 
petitions,  as  well  as  other  elements  that 
are  designed  to  ensure  that  the 
statement  performs  its  function.  In 
reaching  this  tentative  conclusion.  FDA 
considered  several  factors. 

FDA  agrees  with  the  AG  petition  that 
the  term  "Warning"  is  necessary  to  alert 
the  user  to  the  potential  consequences 
of  the  use  of  the  product,  that  is,  to  the 
dangers  of  iron  overdose.  This  term  is 
universally  accepted  as  denoting 
danger.  FDA  tentatively  concludes  that 
the  potential  for  iron-containing 
products  to  cause  death  or  serious 
injury  any  time  a  small  child  gains 
access  to  the  product  warrants  the  use 
of  this  term. 

FDA  tentatively  concludes  that  the 
statement  must  bear  the  instruction  to 
"Keep  away  from  children."  Because  a 
child  is  at  risk  of  serious  injury  or  death 
any  time  he  or  she  gains  access  to  iron- 
containing  products,  this  statement  is  a 
material  fact  about  the  consequences  of 
use  of  the  product  and  is  also  necessary 
to  ensure  the  safe  use  of  the  product. 


Table  9.— Elements  of  Petitioners'  Warning  Ubels 

Information  Elements 

Petitioner 

Fe  1 1  Overdose  Warning  Latjel  Elements 

AAPCC  

AG 
X 

x'z 

X 

X« 

X5 

X' 

NDMA 

"WARNING"  (stated  first) 

V 

"Close  tightly"  (for  bottles)  

X 

Accessible  to  children  „ 

X3 

Consequences  of  Fe  overdose  (injury  and  death)  

X  (For  prod- 
ucts. 
>30mg 
Fe;  no  sug- 
gested lan- 
guage)   

X 

Waming  language  dose  dependent .". 

Reference  to  "large  doses"  as  presenting  a  greater  hazard „ 

X« 

Listing  of  symptoms „ 

Treatment  action 

xe 

'  Fe  denotes  iron. 

2  "Keep  away  from  children." 

3 "Keep  out  of  reach  of  children." 

*  Products  >  30  mg  Fe:  "Contains  iron  which  can  be  harmful  or  fatal  if  swallowed  by  a  chitd." 

5  Product  <  30  mg  Fe:  "Contains  iroh  which  can  be  harmful  or  fatal  in  large  doses  if  swallowed  by  a  child." 

^All  iron-containing  products:  "Contains  iron,  which  can  be  harmful  or  fatal  to  children  in  large  doses." 

^Products  >  30  mg  Fe:  "Acute  overdosage  of  iron  may  cause  nausea  and  vomiting  and,  in  severe  cases,  cardiovascular  collapse  and  death.' 

6 "In  case  of  accidental  overdose,  seek  professional  assistance  or  contact  a  Poison  Control  Center  immediately." 


FDA  also  recognizes  that  the  waming 
needs  to  be  crafted  to  reflect  the  type  of 


packaging  used.  Iron-containing 
products  may  be  packaged  in  unit-dose 


packages,  e.g..  blister  packs,  or  in 
containers  with  closures,  e.g.,  a  bottle 


with  a  cap.  FDA  tentatively  concludes 
that  for  iron-containing  products 
packaged  in  unit-dose  packages,  the 
warning  statement  should  include  the 
instruction  "Keep  in  original  package 
until  each  use."  This  statement  instructs 
the  user  not  to  misuse  the  product  by 
removing  more  dosage  imits  from  their 
individual  packs  than  will  be  ingested 
at  one  time.  This  instruction  is 
important  because  such  misuse  can 
result  in  poisoning  if  children  gain 
access  to  the  dosage  units  that  have 
been  removed  from  their  original 
packaging.  This  instruction  was  not 
specifically  requested  by  any  of  the 
petitions.  Because  some  incidents  of 
pediatric  iron  poisoning  have  occurred 
after  adults  removed  multiple  dosage 
units  from  their  original  containers  and 
stored  them  in  nonchild-resistant 
vessels  (see  section  LC.  of  this 
docimient),  however,  the  agency 
tentatively  concludes  that  this  statement 
is  necessary  to  ensure  that  the  product 
is  properly  used. 

The  agency  concurs  with  the  NDMA 
petition  that  the  statement  "Close 
Tightly"  should  be  included  in  the 
warning  statement  for  containers  with 
closures.  Such  a  statement  provides 
information  on  how  to  maintain  the 
child-resistance  of  the  container.  FDA 
finds  that  this  message  is  a  material  fact. 
FDA  bases  this  finding,  in  part,  on  the 
fact  that  some  incidents  of  iron 
poisoning  have  occurred  even  though 
the  product  was  in  child-resistant 
packaging.  Children  were  able  to  gain 
access  to  iron  products  because  the 
child-resistant  closure  was  not  properly 
secured  (See  section  I.C.  of  this 
document]  Thus,  to  ensure  that  iron- 
containing  products  are  used  safely,  the 
child-resistance  of  the  packaging  must 
be  maintained,  and  FDA  tentatively 
concludes  that  inclusion  of  the 
statement  "Close  Tightly"  is  necessary 
to  ensure  that  condition  of  use  is 
maintained. 

FDA  also  tentatively  concludes  that 
the  label  must  include  the  information 
"Contains  iron,  which  can  harm  or 
cause  death  to  a  clrild."  This  statement 
informs  the  user  or  the  serious  and 
potentially  hfe-threatening  nature  of  the 
consequences  that  can  occur  when  a 
child  ingests  an  uncontrolled  amount  of 
these  products. 

FDA  also  tentatively  concludes  that 
the  label  must  state:  "If  a  child 
accidentally  swallows  this  product,  call 
a  doctor  or  a  poison  control  center 
immediately."  FDA  agrees  with  the 
NDMA  petition  that  treatment-oriented 
information  should  be  included  on  the 
label  because  it  informs  attending 
persons  in  a  poisoning  incident  of  the 
need  to  take  immediate  action  that 
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:ould  save  the  child's  life  and  about 
what  that  action  should  be.  Thus,  it 
-elates  directly  to  the  consequences  of 
ise  of  the  product. 

FDA  does  not  believe  that  the  warning 
statement  should  be  based  upon  or 
:ontain  information  relating  to  the 
jotency  of  the  iron  product  (i.e., 
lifferent  statements  for  products  above 
md  below  30  mg  per  dosage  unit  as 
■equested  by  the  AG  petition,  or 
eference  to  "large  doses"  of  iron  as  a 
iactor  in  determining  whether  poisoning 
nay  occur).  The  agency  tentatively  finds 
hat  such  statements  could  cause 
;  nembers  of  the  public  to  attempt  to 
letermine  whether  a  large  dose  has  been 
aken  in  a  possible  poisoning  incident, 
because  most  people  are  not  capable  of 
I  letermining  what  dosage  of  iron  may  be 
1  lontoxic,  toxic,  or  capable  of  causing 
I  erious  harm  or  death,  qualified  medical 
I  >r  poison  control  personnel  should 
I  letermine  the  significance  of  the  dose  a 
I  ihild  has  ingested. 

Nor  does  mere  appear  to  be  any 
eason  to  require  that  the  statement 
nclude  reference  to  the  specific  typi%  of 
I  ;onsequences  that  may  arise  from  acute 
I  iverdosage,  i.e.,  nausea,  vomiting, 
I  :ardiova8cular  collapse,  as  requested  by 
he  AG  petition.  FDA  does  not  beheve 
1  hat  this  information  would  materially 
I  idd  to  the  label  statement  that  overdose 
:eui  cause  harm  or  death,  and  fears  that 
t  may  lead  to  the  erroneous  conclusion 
hat,  because  a  child  does  not  exhibit 
>ne  of  the  Usted  symptoms,  the  child  is 
]  lot  in  danger. 

e.  How  should  the  warning  appear  on 
he  label?  FDA  agrees  with  the  AGs' 
I  ;ontention  that  the  warning  statement 
1  hould  appear  prominently  on  the  label 
I  >f  iron-containing  products  to 
'  iffectively  convey  its  message.  Further, 
he  act  specifically  requires,  in  sections 
103(0  and  502(c),  that  information 
equired  to  appear  on  the  label  of  a  food 
I  »r  a  drug  be  prominently  placed  and 
i  ippear  with  such  conspicuousness,  as 
i  ;ompared  with  other  printed  matter,  as 
o  render  it  likely  to  be  read  by  the 
irdinary  individual  under  customary 
I  londitions  of  use. 

However,  the  AG  petition  provided  no 
I  ividence  to  support  the  specific 
)resentation  elements  that  it  requested 
or  the  warning  statement,  i.e.,  that  it  be 
»oxed,  in  boldface  type,  and  in  a  color 
hat  contrasts  with  the  background  and 
vith  other  printed  material  on  the  label 
I  ir  labeling.  The  agency  is  not  aware  of 
( ny  hasis  on  which  it  can  conclude  that 
I  ny  of  these  specific  elements  are 
1  lecessary  to  ensure  that  the  statement 
I  ppears  on  the  label  in  a  prominent  and 
( x>nspicuous  manner. 

Further,  in  the  agency's  rulemaking 
hat  mandated  warning  statements  on 


certain  protein  products,  the  agency 
decided  not  to  mandate  specific 
requirements  for  letter  size  and  other 
format  elements.  However,  the  agency 
did  require  that  the  warning  statement 
appear  "prominently  and  conspicuously 
on  the  principal  display  panel  of  the 
package  label"  (21  CFR  101.17).  FDA 
made  a  determination  to  give 
manufacturers  flexibility  to  design  their 
own  label  warning  formats,  while 
ensuring  that  the  statement  is  prominent 
and  conspicuous,  so  that  consumers  are 
given  adequate  notice  of  the  information 
contained  in  the  warning  (47  FR  25379 
at  25382.  June  11, 1982).  In  addressing 
the  placement  of  the  label  warning,  the 
agency  noted  that  the  seriousness  and 
nature  of  the  risk  associated  with  the 
use  of  protein  products  in  very  low 
calorie  diets  was  sufilcient  to  require 
placement  of  the  warning  statement  on 
the  principal  display  panel  (49  FR 
13679  at  13689). 

Section  201  (k)  of  the  act  defines  the 
term  "label"  as  "a  display  of  written, 
printed,  or  graphic  matter  upon  the 
immediate  container  of  any  article"  and 
further  states  that  a  requirement  "that 
any  word,  statement,  or  other 
information  appear  on  the  label  shall 
not  be  considered  to  be  complied  with 
unless  such  word,  statement,  or  other 
information  also  appears  on  the  outside 
container  or  wrapper  if  any  there  be,  of 
the  retail  package  of  such 
article  •  •  *."  Thus,  if  FDA  requires  a 
label  warning  statement  to  appear  on 
the  immediate  container  of  iron- 
containing  products,  it  would  also  have 
to  appear  on  the  retail  package  of  such 
a  product  if  that  package  is  not  the 
immediate  container. 

As  stated  above,  the  fact  that  iron- 
containing  products  have  resjilted  in 
reports  of  2,000  poisonings  in  children 
over  approximately  7  years  provides 
evidence  that  many  adults  are  not  aware 
of  the  potential  for  serious  harm  posed 
by  iron-containing  products.  Based  on 
this  fact,  FDA  tentatively  finds  that 
there  are  sufficient  grounds  to  require 
that  the  label  warning  statement  be 
printed  directly  on  the  immediate 
container  of  the  product,  i.e.,  the 
container  that  holds  the  tablet  or 
capsule,  and  on  the  principal  display 
panel  of  the  retail  package,  i.e.,  an  outer 
box,  if  such  package  is  not  the 
immediate  container  (many  iron- 
containing  products  are  packaged  in  this 
manner).  If  a  product  is  sold  in  unit- 
dose  packaging,  this  requirement  will 
mean  that  the  product  will  have  to  bear 
the. warning  directly  on  each  unit-dose 
package  or  on  a  strip  of  unit-dose 
packages  in  such  a  way  that  separating 
the  unit  dose  packages  would  not 
destroy  the  warning  labeling. 


The  placement  of  the  warning 
statement  on  the  principal  display  panel 
of  the  retail  package  will  make  it  likely 
that  the  warning  statement  will  be  seen 
at  the  time  the  product  is  purchased. 
The  statement  will  inform  the  purchaser 
of  the  product's  potential  to  cause 
poisoning  and  of  the  need  to  keep  the 
product  away  bom  children  when  it  is 
brought  into  the  house.  FDA  tentatively 
concludes  that  placement  of  the 
warning  statement  on  the  principal 
display  panel  is  necessary  to  fulfill  the 
requirement  of  sections  403(f)  and 
502(c)  of  the  act,  that  information 
required  to  appear  on  the  label  of  a  food 
or  a  drug  be  placed  with 
conspicuousness  (as  compared  with 
other  printed  matter)  as  to  render  it 
likely  to  be  read  by  the  ordinary 
individual  under  customary  conditions 
of  use.  Moreover,  placement  of  the 
warning  statement  on  the  principal 
display  panel  is  consistent  with  the 
requirement  that  FDA  established  for 
protein  product  warning  statements 
discussed  previously.  In  both  cases,  the 
products  in  question  could  cause 
serious,  even  life-threatening,  problems 
if  misused.  Thus,  FDA  tentatively 
concludes  that  the  standard  of 
conspicuousness  established  in  the 
protein  products  case  should  also  be 
adopted  for  iron-containing  products. 

The  agency  tentatively  concludes  that 
placement  of  the  warning  statement  on 
the  immediate  container  is  also 
necessary  to  fulfill  the  requirement  of 
sections  403(f)  and  502(c)  of  the  act 
because,  under  customary  conditions  of 
use,  the  retail  container  is  frequently 
disposed  of,  and  individuals  other  than 
the  pim±iaser  may  use  the  product. 
Therefore,  the  warning  statement  must 
be  printed  on  the  immediate  container 
if  this  statement  is  to  perform  its 
function  throughout  the  life  of  the 
product. 

Regulating  the  placement  of  the 
warning  is  consistent  with  other 
labeling  requirements  that  the  agency 
has  imposed.  In  21  CFR  201.314(h)(1) 
and  (h)(2),  FDA  has  required  that  the 
labeling  of  orally  or  rectally 
administered  aspirin  and  aspirin- 
containing  drug  products  intended  for 
sale  without  prescription  bear  a  warning 
that  reads:  "WARNING:  Children  and 
teenagers  should  not  use  this  medicine 
for  chicken  pox  or  flu  symptoms  before 
a  doctor  is  consulted  about  Reye 
syndrome,  a  rare  but  serious  illness 
reported  to  be  associated  with  aspirin." 
The  warning  must  appear  on  the 
immediate  container  labeling.  In  cases 
where  the  immediate  container  is  not 
the  retail  package,  the  retail  package 
must  also  bear  Uie  warning  statement, 
(see  51  FR  8180,  March  7, 1986). 


FDA  tentatively  concludes  that  the 
objectives  of  the  proposed  regulation 
regarding  the  packaging  and  labeling  of 
iron-containing  products  will  be  best 
met  if  the  agency  requires  that  the 
proposed  warnings  appear  on  the 
immediate  container,  hi  case  the  strip 
packaging  or  individual  unit-dose 
packages  are  removed  from  the  box  in' 
which  they  are  sold  to  the  consumer,  or 
in  case  a  strip  of  unit-dose  packages  is 
transferred  by  a  pharmacist  to  a  vial, 
each  unit-dose  package,  or  strip  of  unit 
dose  packages,  would  bear  the  warning 
that  FDA  considers  essential  to  the  safe 
use  of  these  products.  The  warning 
would  remind  aduUs  not  to  remove  the 
iron-containing  products  from  the  unit- 
dose  package.  In  addition,  it  would 
ensiue  that  each  time  an  adult  takes  one 
of  these  products,  he  or  she  is  reminded 
of  the  danger  that  the  product  poses  to 
children. 

In  addition,  if  the  warning 
accompanies  each  tablet  or  group  of 
tablets,  an  aduU  who  finds  a  child 
eating  the  product  will  know  to  call  for 
help  immediately  and  will  know,  when 
j^ked  by  a  health  care  professional,  that 
*ine  ingested  tablets  contain  iron. 

FDA  is  not  proposing  specific 
requirements  for  the  graphics  (e.g..  type 
size,  bold  type)  of  the  warning  statement 
but  is  proposing  to  require  that  the  label 
warning  appear  prominently  and 
conspicuously  on  the  immediate 
container  of  the  product  and  on  the 
principal  display  panel  of  the  retail 
package,  so  that  consumers  are  given 
adequate  notice  of  the  information 
contained  in  the  warning.  These 
proposed  requirements  for  the  warning 
statement  are  consistent  with  the 
requirement  FDA  established  for  protein 
products.  FDA  tentatively  concludes 
that  they  will  effectively  achieve, 
through  placement  rather  than  graphical 
requirements,  the  objective  sought  by 
the  AG  petition  of  reaching  consumers 
who  have  no  knowledge  of  iron's 
hazards. 

If  FDA  adopts  the  regulations  that  it 
is  proposing,  manufacturers  will  have 
the  flexibiUty,  as  requested  in  the 
NDMA  petition,  to  design  their  own 
label  and  warning  notice  formats.  The 
agency  is  requesting  comments  on  the 
most  efficient  way  to  ensure  that 
warnings  on  the  immediate  container 
will  accompany  every  tablet  until  the 
time  it  is  used.  Suggestions  about  the 
placement  and  design  of  unit-dose 
packaging  that  can  best  accommodate 
the  required  warnings  are  invited. 

FDA  also  specifically  soUcits 
comments  on  whether  the  general 
requirement  that  the  label  warning 
appear  prominently  and  conspicuously 


on  the  label  is  adequate.  Should  the 
agency  more  explicitly  define  in  its 
regulation  the  level  of  prominence  and 
conspicuousness  that  it  expects?  If  so, 
what  should  the  agency  require?  The 
agency  notes,  for  example,  that  in  a  final 
rule  that  required  a  new  warning  on 
Reye  syndrome  for  aspirin,  it 
specifically  stated  that  the  requirement 
of  "prominence"  in  its  regulations 
meant  that  manufacturers  of  aspirin  and 
aspirin-containing  drug  products  had  to 
use  an  attention-getting  statement,  such 
as  "see  new  warning"  on  the  label  for 
at  least  1  year  (53  FR  21633.  21635,  June 
9, 1988).  Similarly,  in  the  final  rule  on 
nutrition  labeling  that  FDA  adopted  in 
response  to  the  Nutrition  Labeling  and 
Education  Act  of  1990,  FDA  specified  a 
number  of  format  elements  to  ensure 
that  the  nutrition  facts  label  would  be 
readily  observable  and  comprehensible 
(see  58  FR  2079.  January  6, 1993).  FDA 
requests  comments  on  whether,  to 
ensure  that  the  warning  statement  will 
have  its  intended  effect,  the  agency 
should  specify  more  completely  how 
the  warning  should  be  presented  on 
iron-containing  products. 

3.  Proposed  Labeling  Requirements 

Having  tentatively  concluded  that 
label  warning  statements  should  be 
required  on  iron-containing  products, 
and  having  evaluated  the  information 
that  the  warning  statement  should 
include,  FDA  is  proposing  to  amend  its 
regulations  by  adding  new  §  101.17(e) 
for  foods,  and  new  §  310.55  for  drugs,  to 
require  label  warning  statements  for 
iron-containing  products  offered  in 
solid  oral  dosage  form.  As  noted  above, 
under  these  proposed  regulations,  the 
warning  statement  that  must  be  used 
will  depend  upon  how  the  product  is 
packaged.  For  products  that  are 
packaged  in  unit-dose  packaging  (e.g., 
blister  packs)  the  agency  is  proposing  to 
require  the  following  warning: 

WARNING — Keep  away  from  children. 
Keep  in  original  package  until  each  use. 
Contains  iron,  which  can  harm  or  cause 
death  to  a  child.  If  a  child  accidentally 
swallows  this  product,  call  a  doctor  or  poison 
control  center  immediately. 

Under  this  proposal,  this  warning 
statement  will  be  required  for  all  iron- 
containing  products  packaged  in  unit- 
dose  packaging.  Therefore,  it  would  be 
required  to  appear  (1)  On  the  labeling 
of  products  containing  30  mg  or  more 
iron  per  dosage  unit,  which  are  subject 
to  the  proposed  requirement  for  unit- 
dose  packaging  described  below  (see 
section  III.B.  of  this  document);  and  (2) 
on  the  labeling  of  products  that  contain 
less  than  30  mg  iron  per  dosage  unit  but 
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that  are  packaged  voluntarily  in  unit- 
dose  packaging. 

For  products  that  contain  less  than  30 
mg  iron  per  dosage  unit  and  that  are 
packaged  in  any  form  of  packaging  other 
than  unit-dose  packaging,  e.g. , 
containers  with  child-resistant  closures, 
the  agency  is  proposing  to  require  the 
following  warning: 

WARNING— Close  tightly  and  keep  away 
from  children.  Contains  iron,  which  can 
harm  or  cause  death  to  a  child.  If  a  child 
accidentally  swallows  this  product,  call  a 
doctor  or  poison  control  center  immediately. 

The  agency  may  conduct  focus  group 
research  to  evaluate  consumer 
understanding  of  the  proposed  warning 
messages  and  to  ensure  that  the" 
messages  are  not  misleading.  Focus 
group  research  involves  gathering  small, 
representative  groups  of  consumers  (no 
more  than  nine  consumers  per  group) 
and  leading  then  in  a  directed 
discussion  of  the  research  topic.  For  the 
present  research,  consumers  will 
provide  feedback  as  to  their  level  of 
understanding  of  the  warnings  and  the 
degree  to  which  the  specific  wording  of 
the  messages  is  believable,  relevant^ 
"confusing,  or  irritating.  The  agency 
intends  to  consider  the  results  of  the 
focus  group  research  in  arriving  at  any 
warning  statement  that  is  included  in 
the  final  regulations.  FDA  will  make  a 
report  on  the  results  of  its  research 
available  for  public  comment  before  it 
issues  the  final  regulations. 

B.  Packaging 

1.  Review  of  Packaging  Issues  in  Citizen 
Petitions 

Two  of  the  citizen  petitions  suggested 
that  FDA  take  action  with  respect  to  the 
packaging  of  iron-containing  drugs  and 
dietary  supplements.  Both  petitions 
recommended  packaging  requirements 
as  a  means  of  reducing  pediatric 
poisonings  from  ingestion  of  multiple 
doses  of  drugs  and  dietary  supplements 
containing  30  mg  or  more  iron  per 
dosage  unit. 

The  AG  citizen  petition  requested  that 
FDA  use  its  authority  under  the  act  to 
require  that  all  iron-containing  drugs 
and  dietary  supplements  containing  30 
mg  or  more  iron  per  dosage  unit  be 
packaged  in  child-resistant  blister 
packs. 

The  NDMA  petition  recommended 
that  FDA  incorporate  into  its  regulations 
the  NDMA-initiated  voluntary  program 
to  address  pediatric  poisonings  by  such 
iron-containing  products.  This 
voluntary  program  includes,  in  part,  a 
proviso  that  all  iron-containing  products 
currently  subject  to  CPSC's  special 
packaging  regulations  that  contain  30 
mg  or  more  of  iron  per  dosage  unit  be 
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]  ackaged  in  CRP's,  and  that  there  be  no 

i  xemption  to  CPSC's  child-resistant 

s  Decial  packaging  requirements  for  these 

t  rpes  of  products.  As  discussed 

I  reviously,  NDMA's  voluntary  program 

a  Iso  specifies  labeling  statements  and 

i  icludes  an  educational  program. 

I  nplicit  in  NDMA's  reconunendation  is 

t  le  view  that  CRC's,  labeling  warning 

£  tatements,  and  consiuner  education 

[  rograms  are  sufficient  to  ensure  the 

s  ife  use  of  iron-containing  products. 

; .  Agency  Response 

FDA  considered  the  following 
( uestions  in  evaluating  and  responding 
t )  the  packaging  issues  raised  in  the 
c  itizen  petitions:  (1)  Can  educational 
6  fforts  and  label  warning  statements 
i  lone  suRiciently  reduce  pediatric  iron 
I  oisonings?  (2)  Are  noncomplying 
c  hild-resistant  packages  a  principal 
c  ause  of  iron  poisoning  deaths?  (3)  Are 
i  dditional  packaging  requirements 
I  ecessary  to  ensure  the  safe  use  of 
( Brtain  iron-containing  products?  (4) 
What  is  FDA's  legal  authority  to  regulate 
gackaging  for  foods  and  drugs?  (5) 
S  hould  child-resistant  blister  packaging 
I  e  required  for  iron-containing 
I  roducts? 

a.  Can  educational  efforts  and  label 
I  rarning  statements  significantly  reduce 
I  ediatric  iron  poisonings?  FDA  agrees 
^  rith  NDMA  that  educating  consumers 
c  n  the  proper  use  of  CRC's  and  on  the 
I  azards  posed  by  iron-containing  drugs 
a  id  supplements  is  very  important. 
I  owever,  based  on  the  available 
e  vidence,  even  if  all  CRC's  were 
I  roperly  used,  these  closures  could  not 
I  ave  prevented  the  majority  of  the  37 
r  jported  fatalities.  Improper  use  of 
(  RC's  was  reported  in  only  4  of  the  21 
( 19  percent)  pediatric  iron  fatalities 
l  nown  to  involve  child-resistant 
I  ackaging  (Table  2).  Educational 
I  rograms  and  label  warning  statements 
s  lould  help  to  increase  proper  use  of 
I  ^closable  CRC's,  and  thereby  help  to 
I  revent  some  pediatric  iron-poisonings. 
I  owever,  FDA  knows  of  no  information 
s  lowing  that  a  consumer  education 
j  rogram,  either  that  recommended  by 
1 IDMA  or  any  other  such  program,  will 
1  e  adequate  to  ensure  that  children  will 
I  ot  be  able  to  defeat  even  properly 
( losed  CRC's,  or  that  improper  use  of 
i  uch  closures  will  cease.  In  the  absence 
(  f  such  information.  FDA  believes  that 
1  leasures  beyond  consumer  education 
J  rograms  are  necessary  to  ensure  that 
t  le  use  of  certain  iron-containing 
]  roducts  is  safe. 

FDA  also  tentatively  finds  that  label 
\  .faming  statements  will  not  be 
s  ufficient  to  ensure  the  safe  use  of  these 
\  roducts.  This  tentative  conclusion  is 
t  ascd  on  the  fact  that  label  warning 


staterhents  do  not  in  any  way  bar  access 
to  the  product.  Label  statements  are  an 
important  educational  tool  for  making 
adults  aware  of  the  significant 
consequences  for  yoimg  children  if  they 
gain  access  to  the  product.  Yoimg 
children,  however,  cannot  read  and 
have  little  judgment.  Thus,  a  warning 
statement  is  likely  to  have  little  or  no 
effect  on  their  efforts  to  gain  access. 

The  available  data  show  that 
poisonings  are  occurring  in  large 
measure  because  of  the  efforts  of 
children.  Table  4  shows  that  in  9  of  the 
21  reported  pediatric  poisoning  deaths 
that  involved  iron-containing  products 
packaged  in  containers  with  CRC's,  the 
victims  gained  access  to  multiple  doses 
of  iron-containing  product  by  their  own 
efforts  or  through  the  efforts  of  another 
child.  Most  of  ^ese  children  were 
under  51  months  of  age.  Thus,  a  label 
warning  statement  is  unlikely  to  have 
any  meaning  or  significance  to  them. 

FDA  requests  conunents  on  its 
tentative  conclusion  that  label  warning 
.statements  are  not  sufficient  to  ensure 
that  the  use  of  certain  iron-containing 
products  will  be  safe.  Comments  that 
bear  on  the  effectiveness  of  labeling 
warning  statements  to  deter  young 
children  from  directly  gaining  access  to 
these  products  will  be  most  compelling 
if  they  contain  supporting  data  and 
information. 

As  stated  above,  FDA  believes  that 
label  warning  statements  will  help  to 
reduce  the  incidence  of  pediatric 
poisoning  because  they  will  ensure  that 
adults  are  aware  of  the  pediatric  toxicity 
of  iron  and  will  encourage  responsible 
adults  to  properly  reclose  and  store 
iron-containing  products.  However, 
FDA  is  concerned  that  warning 
statements  alone  will  not  prevent  the 
misuse  of  CRP's  that  has  contributed  to 
the  epidemic  of  iron  poisonings  of 
children.  FDA  notes  that  CRP's 
themselves  are  a  de  facto  warning  that 
the  contents  of  the  package  present 
hazards  for  children.  Yet,  in  21  of  the  26 
pediatric  poisoning  deaths  in  which  the 
type  of  packaging  was  reported,  the 
product  was  packaged  in  containers 
with  CRC's  (Table  4). 

Furthermore,  the  effectiveness  of  label 
warning  statements  is  generally 
considered  to  be  dependent  on  several 
factors  including,  but  not  necessarily 
limited  to:  The  personal  relevance  of  the 
warning  information;  familiarity  with 
the  warning  information;  perceived 
hazard  from  the  product;  and 
desensitization  or  habituation  to 
warnings  after  repeated  exposures  (Ref. 
24).  Moreover,  a  report  on  the 
effectiveness  of  a  labeling  and 
educational  program  to  prevent 
pediatric  poisonings  from  accidental 


ingestion  of  prescription  drugs  shows 
that  labeling  and  educational  programs 
are  not  always  sufficient  to  prevent 
pediatric  poisonings,  and  that,  in  some 
instances,  additional  packaging 
safeguards  are  necessary  to  ensuire  the 
safe  use  of  certain  substances  (Ref.  25). 
Therefore,  FDA  tentatively  concludes 
that  label  warning  statements  will  not 
be  sufficient  to  ensure  the  safe  use  of 
certain  iron-containing  products. 

FDA  finds  that  iron-containing  drugs 
and  dietary  supplements  pose  a  unique 
hazard  to  young  children.  The  pediatric 
hazard  presented  by  these  products  is 
directly  related  to  their  iron  content.  As 
discussed  above  in  section  I.B.  of  this 
document,  ingestion  of  25  mg  or  more 
iron  per  kg  of  body  weight  is  considered 
a  toxic  dose,  and  ingestion  of  100  to  200 
mg  iron  per  kg  of  body  weight  can  be 
lethal.  Once  a  potentially  lethal  dose  of 
iron  has  been  ingested  and  absorbed, 
medical  intervention  to  halt  the  toxic 
progression  of  iron  poisoning  is  difficult 
and  often  unsuccessful.  Successful 
treatment  for  iron  poisoning  is 
determined  primarily  by  the  amount  of 
iron  ingested  and  how  rapidly  medical 
intervention  occurs.  In  light  of  the  risk 
of  pediatric  iron  poisonings  with 
irreversible  and  potentially  fatal 
consequences  that  is  presented  by 
higher  potency  iron-containing 
products,  and  of  the  inherent  limitations 
on  the  effectiveness  of  labeling  and 
educational  programs,  FDA  tentatively 
concludes  that  it  would  be 
inappropriate  to  rely  solely  on  these 
measures  to  ensure  the  safe  use  of  these 
products. 

b.  Are  noncomplying  CRP's  a 
principal  cause  of  iron  poisoning 
deaths?  The  NDMA  contends  that  new 
packaging  requirements  beyond  those 
outlined  in  its  petition  are  not  necessary 
to  reduce  the  incidence  of  pediatric  iron 
poisonings.  The  NDMA  petition  asserts 
that  the  available  data  on  pediatric  iron- 
poisonings  are  deficient  to  the  extent 
that  it  cannot  be  determined  whether 
products  associated  with  the  poisonings 
were  packaged  in  compliance  with 
CPSC's  packaging  requirements,  and  it 
suggests  that  iron-containing  products 
packaged  in  noncompHant  CRP's  are  the 
principle  cause  of  pediatric  iron- 
poisonings.  However,  NDMA  provided 
no  information  to  support  its  view. 

FDA  has  carefully  examined  the 
available  information  on  pediatric  iron 
poisonings  and  could  find  no  evidence 
to  support  the  NDMA's  contention  that 
the  iron-containing  products  associated 
with  these  poisonings  were  packaged  in 
CRP's  that  did  not  comply  with 
regulations  established  by  CPSC.  In  the 
absence  of  such  evidence,  FDA  can  find 
no  basis  on  which  to  conclude  that 


noncompliant,  child-resistant  special 
packaging  is  the  primary  cause  of 
pediatric  iron-poisonings. 

c.  Are  additional  packaging 
requirements  appropriate?  FDA 
tentatively  concludes  that  full 
compliance  with  CPSC's  CRP 
requirements,  even  if  there  are  warning 
statements  in  labeling  of  iron-containing 
products  and  appropriate  educational 
programs,  will  not  be  adequate  to  ensure 
the  safe  use  of  certain  iron-containing 
drugs  and  dietary  supplements  if  bottle 
and  closure  packaging  were  to  continue 
as  the  predominant  means  of  packaging 
such  products.  FDA  recognizes  that 
each  of  these  measiu^s  either  has  been 
successful  in  limiting  the  number  of 
poisonings  or  can  be  reasonably 
expected  to  be  effective  in  reducing  the 
number  of  poisonings.  However,  given 
the  potentially  fatal  outcome  that  can 
result  from  pediatric  iron-poisoning, 
FDA  is  not  persuaded  that  these 
measures  are  adequate  to  ensure  the 
safety  of  the  use  of  certain  iron- 
containing  drugs  and  dietary 
supplements.  FDA  tentatively  concludes 
that  to  reduce  the  incidence  of  pediatric 
iron  poisonings  to  a  level  that  would 
permit  the  agency  to  conclude  that  there 
is  a  reasonable  certainty  of  no  harm 
from  the  use  of  these  products,  it  is 
necessary  to  require  a  specific  type  of 
physical  barrier  to  access  these 
products.  Therefore,  FDA  tentatively 
concludes  that  additional  packaging 
requirements  are  necessary. 

FDA  requests  comments  on  this 
tentative  conclusion.  The  agency  is 
particularly  interested  in  receiving 
comments  that  bear  on  the  efi'ectiveness 
of  different  types  of  packaging  to  limit 
pediatric  access  to  toxic  amounts  of 
iron.  Comments  will  be  most  persuasive 
if  they  are  supported  by  studies  and 
other  data  and  information. 

d.  Consideration  of  legal  authority  of 
FDA  and  other  agencies  to  require 
specific  packaging  measures  for  foods 
and  drugs.  In  its  consideration  of  what 
action  to  take  concerning  the  packaging 
of  iron-containing  drugs  and  dietary 
supplements  to  ensure  their  safe  use, 
FDA  recognized  that  it  must  act  within 
the  limits  of  its  statutory  authority  and 
consider  the  statutory  authority  of  other 
government  agencies.  As  noted  above, 
under  the  PPPA,  CPSC  has  authority  to 
regulate  the  packaging  of  household 
substances.  Under  the  PPPA,  CPSC  can 
establish  special  packaging  performance 
standards.  Thus,  by  regulation,  CPSC 
has  established  special  packaging 
standards  and  performance  criteria  for 
special  packaging,  16  CFR  1700.15  and 
1700.20,  respectively.  However,  the 
PPPA  specifically  limits  CPSC  from 
establishing  regulations  that  require 


specific  packaging  designs,  product 
content,  and  package  quantity  for 
household  substances,  including  food 
and  drugs. 

i.  Packaging  for  iron-containing 
dietary  supplements.  The  act  provides 
FDA  with  broad  authority  to  ensure  that 
food  is  safe  and  wholesome.  In 
particular,  the  act  prohibits  the 
adulteration  of  food  in  sections  301  and 
402  (21  U.S.C.  331  and  342)  and 
requires,  in  sections  409(a)  (21  U.S.C. 
348(a))  and  402(a)(2)(C),  that  all  food 
additives  be  listed  for  use  by  FDA  before 
they  are  added  to  food. 

In  section  409(a),  the  act  deems  a  food 
additive  to  be  unsafe  unless  its  use 
conforms  to  the  conditions  specified  in 
the  listing  regulation.  These  conditions 
include,  but  are  not  limited  to, 
specifications  as  to  the  particular  food 
or  classes  of  food  to  which  the  additive 
may  be  added,  as  to  the  manner  in 
which  the  additive  may  be  added  to 
such  food,  and  any  directions  or  other 
labehng  or  packaging  requirements  for 
such  additive  deemed  necessary  to 
ensure  the  safety  of  such  use  (section 
409(c)(1)(A)  of  the  act.  Thus,  under  the 
act,  the  agency  is  authorized  to  specify 
packaging  requirements  for  a  food 
additive  when  it  finds  that  use  of  such 
packaging  is  necessary  to  ensure  the  safe 
use  of  the  additive. 

In  section  201(s),  the  act  provides  an 
exemption  to  the  food  additive 
definition  for  substances  that  are 
generally  recognized  as  safe  (GRAS) 
under  the  conditions  of  their  intended 
use.  FDA  has  issued  regulations 
delineating  conditions  under  which  use 
of  certain  substances  is  GRAS.  If  the 
conditions  of  a  particular  use  of  a 
substance  are  not  those  that  are 
generally  recognized  as  safe,  the  use  is 
not  GRAS,  but  subject  to  regulation 
under  the  food  additives  provisions  of 
the  act. 

Should  FDA  determine  that  a 
particular  type  of  packaging  is  necessary 
to  ensure  the  safe  use  of  iron  substances 
in  dietary  supplements,  either  as  GRAS 
substances  or  as  listed  food  additives, 
then  any  use  of  iron  substances  in 
dietary  supplements  that  does  not 
involve  use  of  that  type  of  packaging 
would  constitute  a  use  of  an 
unapproved  food  additive  and  render 
the  dietary  supplements  adulterated 
imder  the  act. 

ii.  Packaging  for  iron-containing  drug 
products.  Section  501(a)(2)(B)  of  the  act 
(21  U.S.C.  351(a)(2)(B))  states  that  a  drug 
shall  be  deemed  to  be  adulterated  if  the 
methods  used  in,  or  the  facilities  or 
controls  used  for,  its  manufacture, 
processing,  packing,  or  holding  do  not 
conform  to,  or  are  not  operated  or 
administered  in  conformity  v\rith. 
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current  good  manufacturing  practice  to 
assure  that  such  drug  meets  the 
requirements  of  the  act  as  to  safety  and 
has  the  identity  and  strength,  and  meets 
the  quality  and  purity  characteristics, 
which  it  purports  or  is  represented  to 
possess. 

A  drug  product  may  be  safe  and 
effective  as  manufactured  but  used  in  an 
unsafe  and  ineffective  manner.  Current 
good  manufacturing  practice  is,  to  some 
extent,  an  evolving  standard.  To  remain 
"current,"  a  manufacturer  must  take 
into  account  advances  in  technology  as 
well  as  new  information  about  the  use 
of  the  product  including,  but  not  limited 
to,  information  about  any  dangers 
associated  with  use  of  the  drug  product. 
Manufacturers  must  use  this  l^owledge 
to  alter,  adapt,  or  change  their 
manufacturing  procedures  to  ensure  that 
all  possible  measures  have  been 
implemented  to  eliminate  known 
dangers.  Therefore,  advances  in 
technology  and  new  information  about 
dangers  associated  with  a  drug  product 
can  mean  that  further  steps  by  the 
manufacturer  are  necessary  to  guard 
against  such  foreseeable  dangers,  in 
order  to  hold  the  drug  product  in  a 
manner  that  ensures  its  safety  and,  thus, 
comports  with  current  good 
manufacturing  practice. 

FDA  has  promulgated  regulations  to 
ensure  that,  among  other  things,  drug 
products  are  held,  pending  use  lay  the 
intended  consumer,  in  a  manner  that 
ensures  their  safety  (Parts  210  and  211 
(21  CFR  parts  210  and  211)).  The  term 
"held"  includes  not  only  manufacturing 
and  shipping  time,  but  also  the  time 
from  point  of  purchase  to  consumer  use. 
Thus,  manufacturers  are  responsible  for 
the  maimer  in  which  their  products  are 
held  pending  actual  consiuner  use,  and 
they  are  responsible  if  the  packaging 
that  they  use  is  not  adequate  to  prevent 
unintended  ingestion  of  iron  by 
children. 

The  regulations  are  replete  with 
examples  of  FDA's  authority  to  regulate 
the  manufacturer  beyond  the  point  of 
shipping  the  product  from  the 
manufacturing  site.  For  example, 
§  211.94(b)  requires  that  container 
closure  systems  "provide  adequate 
protection  against  foreseeable  external 
factors  in  storage  and  use  that  can  cause 
deterioration  or  contamination  of  the 
drug  product  (emphasis  added)."  This 
regulation  requires  that  manufacturers 
protect  against  deterioration  or 
contamination  occurring  during  storage 
of  drug  products  throughout  the  chain 
of  distribution,  up  to  the  point  of  use  by 
the  consumer. 

Under  section  5Ql(a)(2)(B)  of  the  act. 
manufacturers  also  are  responsible  for 
preventing  intentional  misuse  of  a  drug 
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product.  In  1982,  in  response  to  a  series 
of  capsule  tamperings,  FDA 
promulgated  a  regulation  (§  211.132) 
that  requires  tamper-resistant  packaging 
for  all  over-the-counter  (OTC)  human 
drug  products  except  dermatologies, 
dentifrices,  and  insulin  (47  FR  50442). 
The  agency's  action  assured  greater 
package  integrity  and  product  security 
beyond  the  point  of  manufacture.  FDA's 
authority  to  require  tamper-resistant 
packaging  is  found  primarily  in  section 
501(a)(2)(B)  of  the  act. 

Significantly,  the  health  risk  that 
prompted  the  tamper-resistant 
packaging  regulation  was  not 
attributable  directly  to  manufacturing  or 
packing  practices  that  contravened  the 
current  good  manufacturing  practice 
regulations  in  effect  at  that  time.  Rather, 
despite  compliance  with  existing 
regulations,  drug  product  quality  was 
compromised  because  of  previously 
unforeseeable  and  unintended 
intervention  by  persons  other  than  the 
consumer. 

Because  tamper  resistant  packaging 
was  a  means  to  obviate  a  newly 
apparent  danger,  and  because  tamper- 
resistant  packaging  technology  was 
available,  current  good  manufacturing 
practice  mandated  that  it  be  used. 

Similarly,  in  1989,  recognizing  the 
persistent  vulnerability  of  the  hard- 
capsule  dosage  form,  FDA  amended  the 
tamper-resistant  regulation  to  require 
that  OTC  products  marketed  in  two- 
piece,  hard-gelatin  capsules  be  packaged 
using  at  least  two  tamper-resistant 
features  (54  FR  5227,  February  2, 1989). 
Likewise,  in  1994,  the  agency  proposed 
to  amend  the  tamper-resistant  regulation 
to  require  that  the  packages  for  all  OTC 
human  drug  products  marketed  in  two- 
piece,  hard-gelatin  capsules  be  sealed 
(59  FR  2542,  January  18, 1994).  The 
proposed  amendment  is  part  of  "the 
agency's  continuing  review  of  the 
potential  public  health  threat  posed  by 
product  tampering,"  and  was  proposed 
to  "address  specific  vulnerabilities  in 
the  OTC  market  and  to  improve 
consumer  protection."  (59  FR  2543).  In 
the  preamble  to  the  proposed  rule,  FDA 
recognized  that,  although  the  packaging 
used  at  the  time  of  the  latest  poisoning 
incidents  met  FDA  requirements  in 
effect  at  that  time,  the  packaging  was 
not  designed  to  reveal  visible  evidence 
of  tampering.  The  proposed  rule  would 
change  "tamper-resistant"  to  "tamper- 
evident"  to  underscore  the  fact  that 
current  packaging  technology  is  not 
invulnerable  to  tampering  and  would 
require  packaging  that  not  only  erects 
barriers  to  tampering,  but  also  alerts  the 
consumer  to  signs  of  tampering. 

In  addition,  in  September  1993,  FDA 
published  a  regulation  that  requires  the 


imprinting  of  solid  oral  dosage  form 
drug  products  for  hiunan  use  (See  58  FR 
47948,  September  13, 1993).  The 
regulation  requires  that  every  such 
product  be  imprinted  with  a  code  that 
allows  identification  of  the  drug  product 
and  its  manufacturer  or  distributor.  The 
regulation  will  ensure,  among  other 
things,  that  consiuners  and  health  care 
professionals  will  have  this  information 
available  in  the  event  of  an  emergency. 
The  imprinting  rule,  like  the  proposed 
rule  for  iron-containing  products, 
responds  to  concerns  that  are  related  to 
consumer  use  of  drug  products  rather 
than  concerns  focused  on  the  integrity 
and  composition  of  such  products. 

The  proposed  rule,  therefore,  like 
those  pertaining  to  tamper-evident 
packaging  and  drug  imprinting,  is 
intended  to  enhance  the  safety  of  drug 
products,  specifically  iron-containing 
drug  products.  The  recent  statistical 
data  available  to  FDA  demonstrate  that 
the  current  manner  of  holding  iron- 
containing  drug  products  until  their  use 
by  the  intended  consumer  fails  to 
ensure  that  the  drug  products  will  be 
safe  because  large  numbers  of  children 
are  ingesting  such  products  and 
suffering  serious  injuries  or  death. 
Existing  technology  permits  additional 
safeguards,  such  as  child-resistant 
blister  packs,  to  be  used  for  holding 
iron-containing  drug  products.  Given 
the  known  dangers  and  the  ability  to 
minimize  or  ehminate  such  dangers 
through  the  use  of  existing  technology, 
FDA  tentatively  concludes  that  current 
good  manufacturing  practice  dictates 
that  unit-dose  packaging  be  used. 

e.  Should  child-resistant  blister 
packaging  be  required?  Requiring  child- 
resistant  blister  packaging  of  iron- 
containing  drugs  and  supplements,  as 
recommended  by  the  AG  petition,  is  one 
packaging  approach  to  reduce  the 
incidence  of  pediatric  iron-poisoning 
fatalities.  This  approach  can  be  viewed 
as  embodying  tluee  distinct  packaging 
components:  (1)  Require  imit-dose 
packaging;  (2)  require  a  specific  type  of 
unit-dose  packaging  (i.e.,  blister  packs); 
and  (3)  require  CRP's. 

FDA  recognizes  that  unit-dose 
packaging  provides  certain  packaging 
features  that  reclosable  containers  do 
not  provide.  Products  packaged  in  unit- 
dose  packaging  require  that  3ie 
packaging  be  opened  for  each  individual 
dosage  unit.  The  additional  time  and 
effort  needed  to  open  each  imit  restricts 
the  number  of  doses  available  for 
ingestion  during  the  time  that  a  child 
has  access  to  the  package.  In  contrast,  a 
multi-dose  reclosable  package  (i.e.,  a 
bottle  and  closure)  allows  a  child  access 
to  all  of  its  contents  once  the  closure  is 
opened.  In  addition,  the  effectiveness  of 


child-resistant  unit-dose  packaging  does 
not  depend  upon  adults'  properly 
resecuring  a  cap  as  is  the  case  with 
reclosable  CRP's.  Therefore,  FDA 
tentatively  concludes  that  unit-dose 
packaging  of  products  will  contribute  in 
a  significant,  over  and  above  the 
protections  provided  by  warning 
statements  and  CRP's,  to  reduce 
children's  access  to  potentially  fatal 
doses  of  product. 

This  tentative  conclusion  is  supported 
by  studies  of  the  pediatric  accessibility 
of  products  in  different  types  of 
conventional  (i.e..  nonchild  resistant) 
packaging.  The  results  from  these 
studies  show  that  unit-dose  packaging, 
in  comparison  to  snap  type  and  screw 
cap  closiu^  packaging,  will  limit  access 
to  multiple  doses  of  product  by  young 
children.  Studies  of  pediatric 
accessibility  of  product  packaged  in 
conventional  imit-dose  "pouches," 
conventional  unit-dose  "blister  cards," 
and  containers  with  conventional  "snap 
type"  and  "screw  cap"  closures  have 
been  reported.  Children,  42  to  51 
months  old,  participated  in  each  of 
these  studies.  Results  from  the  study  of 
conventional  pouch  packaging  show 
that  55.5  percent  of  the  children  (n  = 
200)  were  unable  to  access  more  than 
eight  tablets  in  10  min  (Ref.  26).  In  a 
similar  study  of  conventional  blister 
card  packaging  64  percent  of  the 
children  (n  =  200)  were  unable  to  access 
more  than  eight  tablets  in  10  min  (Ref. 
27).  In  contrast,  studies  of  pediatric 
accessibility  of  conventional  "snap 
type"  and  "continuous  threaded  type" 
packaging  show  that  most  yoimg 
children  are  able  to  gain  access  to 
products  packaged  in  these  types  of 
conventional  packaging  in  a  relatively 
short  period  of  time.  Results  bom 
studies  of  "snap  type"  packaging  show 
that  with  upward  opening  forces  of  less 
than  3  lb  (average  1.9  lb),  96  percent  of 
the  children  (n  =  650)  were  able  to  open 
such  packaging  within  12  to  75  flfeconds 
(Ref.  28).  Results  from  studies  of 
pediatric  accessibility  of  conventional, 
33  mm  diameter,  "screw  type" 
packaging  and  having  caps  with  2,4,6, 
and  8,  torque-inch-pounds  (TIP) 
rotational  closing  forces,  show  that 
approximately  100  percent  of  the 
children  (n  =  400)  were  able  to  open  the 
packaging  within  an  average  of  1 1 
seconds.  Fifty-four  percent  of  the 
children  were  able  to  open  "screw  type" 
packaging  with  rotational  closing  forces 
of  10  to  25  TIP  within  71  seconds  (Ref. 
29). 

As  noted  above,  blister  packaging  is 
one  type  of  unit-dose  packaging. 
However,  FDA  does  not  agree  with  the 
AG  petition's  contention  that  blister 
packaging  is  necessary  to  ensure  the  safe 


use  of  iron-containing  drugs  and 
supplements.  FDA  tentatively  finds  that 
requiring  a  specific  type  of  unit-dose 
packaging  may  be  more  restrictive  than 
necessary  if  other  types  of  unit -dose 
packaging  accomplish  the  same 
objective.  As  discussed  above,  other 
types  of  conventional  unit-dose 
packaging  provide  a  comparable  length 
of  time  for  children  to  open  as  that 
required  by  conventional  blister 
packaging. 

With  regard  to  the  child-resistant 
component  of  the  AG  petition's 
recommendation,  FDA  notes  that  CPSC 
has  established  regulations  that  require  . 
CRP's  for  iron-containing  drugs  and 
dietary  supplements  in  packages  that 
contain  250  mg  or  more  total  iron  (16 
CFR  1700.14(a)(12)  and  (13)).  In 
addition,  CPSC  has  promulgated 
regulations  for  performance  standards  to 
establish  the  effectiveness  of  CRP's  (16 
CFR  1700.20).  FDA  finds  that 
establishing  CRP's  standards  for  iron- 
containing  drugs  and  dietary 
supplements  therefore  would  be 
redundant  and  could  place  an 
unnecessary  regulatory  burden  on 
manufacturers  of  such  iron-containing 
products.  Furthermore,  requiring  CRP's 
for  all  iron-containing  products  with  30 
mg  or  more  iron  per  dosage  unit  would 
circumvent  the  intention  of  the  PPPA  to 
allow  access  by  elderly  and 
handicapped  persons  who  are  unable  to 
use  such  household  substances  when 
packaged  in  compliance  with  CRP's 
requirements.  Therefore.  FDA  is  not 
proposing  to  separately  require  CRP's  of 
iron-containing  drugs  and  dietary 
supplements. 

3.  Proposed  Packaging  Requirements 

FDA  is  proposing  to  amend  its 
regulations  to  establish  safe  conditions 
of  use  for  iron-containing  products  by 
requiring  that  all  such  products  that 
contain  30  mg  or  more  iron  per  dosage 
unit  be  packaged  in  nonreusable,  unit- 
dose  packaging.  FDA  tentatively 
concludes  that  the  use  of  iron  and  iron 
salts  in  prodiicts  at  potencies  at  or  above 
30  mg  iron  per  dosage  unit  is  not  safe 
(and,  therefore,  is  not  GRAS)  unless  the 
food  to  which  it  is  added,  or  the  drug 
which  contains  it,  is  packaged  in  a 
manner  that  is  adequate  to  prevent 
unintended  ingestion  by  children.  Thus, 
while  iron  and  several  of  its  salts  will 
continue  to  be  listed  as  GRAS  under  21 
CFR  part  182  for  use  as  dietary 
supplements  and  under  part  184  (21 
CFR  part  184)  for  use  as  nutrient 
supplements,  FDA  is  proposing  to  add 
§  170.55,  which  will  require  unit-dose 
packaging  when  iron  or  iron  salts  are 
used  at  a  level  of  30  mg  or  more  per 
dosage  unit  in  dietary  supplements. 


Section  170.55  will  also  apply  to 
approved  food  additive  uses  of  iron  salts 
in  foods  for  special  dietary  and 
nutritional  uses.  Unit-dose  packaging  of 
drug  products  that  contain  30  mg  or 
more  of  iron  per  dosage  unit  is  required 
under  proposed  §  310.518(a). 

a.  Rationale  for  requiring  unit-dose 
packaging  fcr  iron-containing  products 
with  30  mg  or  more  iron  per  dosage  unit. 
FDA  is  proposing  to  require  unit-dose 
packaging  for  iron -containing  drugs  and 
supplements  with  30  mg  or  more  iron 
per  dosage  unit  to  ensure  that  the  use  of 
these  products  is  safe.  FDA's  tentative 
conclusion  to  use  30  rag  per  unit-dose 
as  the  threshold  for  requiring  unit-dose 
packaging  is  based  on  its  consideration 
of  a  number  factors  including:  (1)  The 
amount  of  ingested  iron  tliat  can  cause 
pediatric  fatahty;  (2)  the  amount  of 
ingested  iron  that  can  cause  significant 
iron  poisoning;  (3)  the  average  number 
of  dosage  units  associated  with  pediatric 
fatalities;  (4)  the  types  and  potency  of 
iron-containing  products  associated 
with  pediatric  iron  poisoning  fatalities; 
(5)  information  on  how  iron  products 
are  sold;  and  (6)  the  citizen  petitions 
that  were  submitted  to  FDA.  These 
factors  pointed  to  the  use  of  30  mg  per 
unit-dose  as  a  threshold. 

As  discussed  above,«the  toxicity  of 
any  iron  ingestion  is  related  to  the  total 
amount  of  iron  ingested  and  absorbed 
(section  I.B.  of  this  document).  Ingestion 
of  250  mg  iron  per  kg  of  body  weight 
(2.5  g  total  iron  for  a  10  kg  child]  is 
typically  considered  to  be  a  lethal  dose 
of  iron.  However,  there  have  been 
reports  of  fatalities  &x>m  ingestion  of 
lesser  amounts  (less  than  2.5  g)  of  iron, 
and  the  available  data  bear  this  out.  For 
example.  Table  5  shows  that  several 
pediatric  fatalities  have  been  associated 
with  ingestion  of  approximately  1  g  of 
iron.  Moreover,  the  amount  of  iron  that 
can  cause  serious  adverse  effects  is 
given  as  eOmg/kg  (section  I.B.  of  this 
document).  For  a  10  kg  child  this 
translates  to  600  mc  of  iron. 

FDA  recognizes  that  there  is 
variability  among  individuals  wi'h 
respect  to  the  lethal  dose  of  iron. 
Because  of  this  variability,  and  because 
of  the  variable  size  and  age  of  children 
at  risk,  FDA  tentatively  concludes  that, 
to  protect  the  wide  range  of  susceptible 
children,  it  is  necessary  through 
packaging  measures  (unit-dose 
packaging)  to  Umit  pediatric  access  to 
iron-containing  drugs  and  dietary 
supplements  at  potencies  that  can  be 
reasonably  expected  to  provide  1  g  of 
iron.  Restricting  pediatric  access  to  this 
amoimt  of  iron  by  packaging  measures 
will  substantially  reduce  the  potential 
for  a  fatal  or  significant  iron  poisoning 
outcome  should  an  accidental  pediatric 
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ingestion  of  iion-ctHitaining  products 
occur.  As  discussed  above,  because  of 
the  time  and  effort  needed  to  access 
products  contained  in  unit-door 
padcaging,  the  likelihood  that  young 
children  will  be  able  to  ingest  a  lethal 
amount  of  iron  will  be  significantly 
reduced,  thereby  reducing  the 
likelihood  that  they  will  be  seriously 
injured  or  die. 

In  the  37  case  reports  of  iron 
poisoning  fatalities  available,  the 
average  number  of  dosage  units  ingested 
by  the  pediatric  victim  was  39  tablets  or 
capsules,  with  a  range  of  5  to  98  fTable 
2).  FDA  notes  that  ingestion  of  39  tablets 
or  capsules  at  potencies  of  25  to  30  mg 
iron  per  dosage  unit  is  sufficient  to 
provide  a  potentially  lethal  dose  of  iron 
(i.e.,  approximately  1,000  mg)  to  a 
young  child. 

As  for  the  types  of  products  that  have 
been  involved  in  pediatric  iron 

!>oisonings,  none  of  the  37  pediatric 
atalities  was  reported  to  be  associated 
with  a  multivitamin/mineral 
supplement  product.  All  of  the  products 
reported  to  be  involved  in  these 
fatalities  were  either  single  or  double 
nutrient  products  that  were  provided  for 
use  as  prenatal  supplements.  .Single  or 
double  nutrient  iron-containing 
products  generally  contain  30  mg  or 
more  iron  per  dosage  unit. 

As  for  the  potency  of  the  prodocts 
involved,  all  of  the  pediatric  fatalities 
were  reported  to  be  associated  with 
iron-containing  products  at  potencies  of 
40  mg  iron  or  more  per  dosage  imit. 
FDA  is  not  aware  of  any  pediatric  iron 
poisoning  fatalities  associated  with  iron- 
containing  products  whose  potency  was 
less  than  40  mg  iron  per  dosage  unit. 
Moreover,  only  1  of  the  37  pediatric 
fatalities  was  reported  to  be  associated 
with  an  iron-containing  product  that 
contained  less  than  60  mg  iron  per 
dosage  imit.  Thus,  FDA  observed  that 
requiring  unit-dose  packaging.«f 
products  that  contain  30  mg  or  more 
iron  per  dosage  unit  will  provide  about 
a  two-fold  margin  of  safety  from  the 
potency  of  products  that  have  usually 
been  associated  with  pediatric  fatalities. 

The  information  available  to  the 
agency  shows  that  products  that  contain 
30  mg  or  more  iron  per  dosage  imit  are 
primarily  sold  to  women  of  childbearing 
age  for  prenatal  use.  Prenatal  iron- 
containing  products  may  be  obtained  as 
dietary  supplements  or  prescription 
drug  products.  FDA  notes  that  all  of  the 
iron-containing  products  associated 
with  the  37  pediatric  poisoning  fatalities 
were  apparently  obtained  as  prenatal 
drugs  or  supplements.  FDA  finds  that 
prenatal  iron-containing  drugs  and 
supplements  present  the  greatest 
potential  for  pediatric  iron  poisonings 
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and  fatalities  because  of  their  iron 
content,  and  because  they' are  likely  to 
be  available  in  households  with  young 
children.  Prenatal  iron-containing 
products  are  likely  to  be  in  households 
with  young  children  either  because  they 
remain  in  the  household  after 
childbirth,  or  because  young  children 
are  present  in  the  household  during 
pregnancy. 

Fourth,  FDA  notes  that  both  the  AG 
and  MDMA  citizen  petitions 
recommended  30  mg  iron  per  dosage 
unit  as  an  appropriate  level  to  establish 
additional  safeguards  to  reduce  the 
incidence  of  pediatric  iron  poisonings. 

Therefore.  FDA  is  proposmg  unit-dose 
packaging  for  all  dietary  supplements 
and  drugs  containing  30  mg  or  more 
iron  per  dosage  unit.  FDA  tentatively 
concludes  that  unit-dose  packaging  will 
reduce  the  incidence  of  pediatric 
poisonings  by  providing  the  additional 
safeguards  necessary  to  limit  pediatric 
access  to  a  potentially  fatal  amount  of 
iron. 

6.  Practical  effect.  As  discussed 
above,  CPSC's  child-resistant  packaging 
regulations  require  that  any  iron- 
containing  drug  or  dietary  supplement 
packaged  in  a  container  with  250  mg  or 
more  iron  must  be  packaged  in 
accordance  with  their  child-resistant 
packaging  regulations  (16  CFR 
1700.14(aKl2)  and  (a)(13)).  Therefore, 
FDA  anticipates  that  manufacturers  and 
distributors  of  dnigs  and  dietary 
supplements  containing  30  mg  or  more 
iron  per  dosage  unit,  and  containing  250 
mg  or  more  total  iron  per  package, 
under  this  proposed  action  and  CPSC's 
current  regulations  (16  CFR 
1700.14(a)(12)and(a)(13)),a 
manufacturer  or  packer  will  have  the 
option  of  packaging  the  product  in 
chiki-resistant  unit-dose  packaging  (e.g., 
child-resistant  blisters,  child-resistant 
pouches),  or  of  exercising  its  right  to  an 
exemption  to  CPSC's  special  packaging 
requirements  to  allow  access  by  elderly 
or  handicapped  persons.  However, 
under  this  proposed  rule,  in  the  latter 
case,  the  products  will  have  to  be 
packaged  in  conventional  unit-dose 
packaging  and  will  be  subject  to  CPSC's 
requirements  for  exempt  packaged 
products  (16  CFR  1700.5). 

FDA  tentatively  concludes  that, 
regardless  of  which  packaging  option  a 
manufacturer  or  packer  uses,  unit-dose 
packaging  of  all  iron-containing  drugs 
and  supplements  that  contain  30  mg  or 
more  per  dosage  unit  wall  ensure  the 
safe  use  of  such  products  by  limiting 
unintended  access  to  such  products  by 
young  children. 

In  proposing  this  action,  it  is  not 
FDA's  intention  to  circumvent  the  aim 
of  the  PPPA  to  allow  access  by  elderly 


and  handicapped  persons  who  may  be 
unable  to  use  such  household 
substances  when  packaged  in  CRP's. 
The  agency  requests  comments  on  the 
effect  that  this  proposed  packaging 
requirement  will  have  on  the 
accessibility  of  iron-containing  drugs 
and  dietary  supplements  to  elderly  and 
handicapped  persons. 

c.  Iron-containing  drug  products  that 
are  removed  from  and  dispensed  in 
other  than  unit-dose  packaging  are 
adulterated  and  misbranded.  In  order  to 
be  exempt  from  the  requirement  in 
secti<Mi  502(f)(1)  of  the  act  that  a  drug 
bear  adequate  directions  for  use,  a 
prescription  drug  product  for  human 
use  must  bear,  among  other  things,  a 
statement,  directed  to  the  pharmacist, 
specifying  the  type  of  container  to  be 
used  in  dispensing  the  drug  product  to 
maintain  the  product's  identity, 
strength,  quality,  and  purity  (21  CFR 
201.100(b)(7)).  However,  directions  for 
repackaging  are  "not  required  for 
prescription  drug  products  packaged  in 
unit-dose,  unit-of-use,  or  other 
packaging  format  in  which  the 
manufocturer's  original  package  is 
designed  and  intended  to  be  dispensed 
to  patients  without  repackaging."  (Id.)  If 
FDA  ultimately  determines  that  unit- 
dose  packaging  is  necessary  to  ensure 
the  identity,  strength,  quality,  and 
purity  of  iron-  containing  drug  products, 
the  agency  would  consider  such 
products  that  are  dispensed  to 
consumers  in  other  than  unit-dose 
packaging  to  be  adulterated  and 
misbranded.  Products  marketed  by  the 
manufacturer  in  unit-dose  packaging 
would  remain  exempt  from  the 
requirement  for  repackaging 
instructions  because  FDA  expects  that 
pharmacists  will  not  compromise  such 
packaging  systems. 

FDA  has,  in  certain  cases  in  the  past, 
prohibited  pharmacists  from 
repackaging  products  because  the 
original  manufacturer's  packaging  was 
necessary  to  ensure  the  product's 
identity,  strength,  quality,  and  purity.  In 
1972,  FDA  concluded  that  improper 
packaging  of  nitroglycerin  preparations 
was  causing  substantial  loss  of  potency 
of  the  drug.  Commonly  used  plastic  " 
containers  and  strip  packaging  failed  to 
prevent  appreciable  evaporation  of 
nitroglycerin  from  nitroglycerin  tablets. 
FDA  determined  that  it  was  necessary  to 
require  that  these  products  be  packaged 
and  dispensed  in  glass  containers  to 
ensure  the  potency  of  the  product  ((37  - 
FR  15859,  August  5. 1972);  21  CFR 
250.300  (1973)).  hi  addiUon, 
manufacturers  were  required  to  include 
a  statement  directed  to  pharmacists  that 
the  product  should  be  dispensed  only  in 


the  original,  unopened  container  (21 
CFR  250.300(b)(1973)). 

FDA  revoked  the  nitroglycerin 
packaging  and  labeling  requirements  in 
1985  because  action  t^en  by  FDA  and 
the  United  States  Pharmacopeial 
Convention,  Inc.,  after  publication  of  the 
requirements,  had  made  them 
unnecessary  and  duplicative  (50  FR 
7584,  February  25. 1985).  When  it 
proposed  to  revoke  the  regulation,  FDA 
observed  that  the  U.S.P.  monograph  for 
sublingual  nitroglycerin  tablets 
duplicated  most  of  the  packaging  and 
labeling  requirements  that  initially  had 
been  set  forth  in  the  rule  (49  FR  24031, 
June  11. 1984).  In  addiUon,  FDA  found 
that  the  suitability  of  any  packaging  not 
in  conformance  with  the  rule  or  the 
monograph  under  CGMP  regulations 
would  have  to  be  shown  to  FDA  by 
adequate  data  (id.). 

Lixe  the  nitroglycerin  regulation,  this 
proposed  regulation  regarding  iron- 
containing  products  is  intended  to 
address  a  public  health  problem  that, 
FDA  has  tentatively  concluded,  can  be 
alleviated  by  requiring  specific 
packaging.  As  was  the  case  with 
nitroglycerin  before  FDA  required 
specific  packaging,  iron-  containing  . 
products  are  not  safe  as  currently 
packaged.  FDA  has  tentatively 
determined  that  it  is  necessary  to 
prohibit  repackaging  by  pharmacists  in 
order  to  protect  product  integrity  and  to 
provide  the  greatest  assurance  that  iron- 
containing  products  will  be  used  safely 
and  as  intended. 

FDA  recognizes  that  pregnant  women 
can  receive  their  iron  supplements  by 
way  of  third-party  reimbursement, 
which  generally  requires  that  a  health 
care  professional  prescribe  the 
supplements.  These  women  present 
their  prescriptions  to  pharmacists  who, 
often,  repackage  iron  dietary 
supplements  in  pharmacy  vials. 

FDA  recognizes  the  vital  importance 
of  iron  supplements  to  prenatal  health 
care  and  emphasizes  that  the  proposed 
rule  should  not  diminish  the  availabiUty 
of  iron  tablets  to  pregnant  women  or  to 
any  other  patient  population.  FDA 
expects  that  pharmacists  will  dispense 
the  tablets  in  their  original  unit-dose 
packaging.  Under  the  proposed  rule, 
pharmacists  would  be  tree  to  dispense 
iron-containing  products  in  the 
manufacturer's  box,  or  in  any  other 
outer  container,  as  long  as  the  original 
unit-dose  packaging  remained  intact. 

FDA  does  not  believe  that  the 
proposed  mandatory  packaging  and 
labeling  regulation  will  encroach  upon 
the  practice  of  pharmacy.  Under  the 
proposed  requirement,  products  will 
reach  the  pharmacy  in  unit-dose 
packaging  with  a  warning  statement 


printed  directly  on  the  immediate 
wrapping  or  container.  FDA  tentatively 
concludes  that  such  a  requirement, 
rather  than  representing  an 
encroachment  on  the  practice  of 
pharmacy,  is  necessary  to  ensure  that 
consumers  receive  adequate  warning 
about  the  serious  dangers  associated 
with  the  use  of  iron-containing  drugs. 

IV.  Other  Issues 

A.  Formulation  and  Appearance  of  Iron- 
Containing  Products 

The  AG  petition  recommended  that 
FDA  prohibit  the  manufacture  and  sale 
of  adult  formulations  of  iron-containing 
products  that  look  like  candy  or  contain 
a  sweet  outer  coating.  The  AAPCC 
petition  asked  FDA  to  urge  the  industry 
to  voluntarily  reformulate  iron- 
containing  products  containing  30  mg  or 
more  of  iron  per  dosage  unit  to  be  in 
less  attractive  dosage  units,  specifically 
avoiding  resemblance  to  popular 
candies. 

NDMA  asked  FDA  to  reject  the 
recommendation  bom  the  AG  petition 
for  several  reasons.  First,  NDMA  stated 
that  "candy  can  be — and  is — made  to 
look  like  just  about  any  other 
consumable  product.  Once  a 
supplement  manufacturer  decides  on  a 
shape,  size,  color — of  which  there  are 
limited  selections — for  a  supplement 
product,  a  candy  manufacturer  could 
choose  independently  to  introduce  a 
candy  that  looks  hke  that  dietary 
supplement."  Second,  NDMA  stated 
that  it  is  not  known  what  a  pill  looks 
like  to  a  very  young  child.  "A  very 
youjig  child  puts  everything  into  his  or 
her  mouth,  and  in  fact  there  are  no  hard 
data  to  say  that  candy-like  appearance  is 
why  a  very  young  child  chooses  to 
investigate  a  consumable  consumer 
product.  It  is  quite  likely  that  it  may  be 
even  more  ii  .^'ortant  that  the  very 
young  child  sees  his  or  her  mother  take 
that  pill  every  day."  Third.  NDMA 
asserted  that  candy-like  appearance  is  in 
the  eye  of  the  beholder  and  is  simply 
too  subjective  a  standard.  It  would  be 
impossible  to  have  an  objective  measure 
of  candy-like  appearance.  Thus,  NDMA 
stated  that  any  provision  for  "no  candy- 
like appearance"  would  not  be  practical 
and  would  be  difficult  to  administer 
because  of  the  subjective  nature  of 
assessing  candy-like  appearance. 

The  agency  does  not  nave  data  or 
other  information  specific  to  the 
question  of  how  a  candy-like 
appearance  may  contribute  to  the 
potential  for  an  iron-containing 
supplement  product  to  constitute  a 
hazard  to  a  yoimg  child.  FDA's  tentative 
view,  howrever,  is  that  it  may  not  be 
possible  to  objectively  measure  the 


candy-like  appearance  of  iron- 
containing  products.  Therefore,  FDA 
requests  comments  on  the  use  of 
"candy"  and  "colorful"  coatings  on 
iron-containing  drugs  and  dietary 
supplements  and  information  on 
whether  these  types  of  coatings  make 
iron-containing  products  hazardous  to 
infants  and  ycung  children  because  of 
their  apparent  attractiveness.  If  the 
information  received  presents  an 
objective  basis  for  additional  steps  that 
FDA  could  take  to  limit  the  appeal  of 
iron-containing  products  to  young 
children.  FDA  will  consider  action  in 
this  regard. 

B.  Forms  of  Iron  That  May  Be  Less  Toxic 

NAS  has  reported  that,  during  the 
period  from  1970  to  1987,  food 
manufactvuers  increased  their  use  of 
elemental  iron  (i.e.,  finely  divided 
metallic  iron)  by  120-fold  and  decreased 
their  use  of  ferrous  sulfate  by  30  percent 
(Ref.  30).  The  increase  in  the  use  of 
elemental  iron  in  conventional  food 
may  be  attributed  to  its  low  cost  and 
minimal  reactivity  in  food.  FDA  is  not 
aware  of  any  reports  of  accidental 
ingestions  or  adverse  reactions 
associated  with  the  few  commercially 
available  iron-containing  dietary 
supplements  and  drug  products  that 
incorporate  elemental  iron  instead  of  an 
iron  salt. 

Three  basic  types  of  elemental  iron 
powders  are  marketed  for  use  in  foods. 
The  three  types  are  reduced  iron, 
electrolytic  iron,  and  carbonyl  iron.  The 
term  "carbonyl"  refers  to  the  production 
process,  not  the  composition  of  the 
product.  The  bioavailabihty  of  these 
various  elemental  iron  sources  is 
dependent  primarily  on  their  physical 
characteristics,  which  in  turn  depend  on 
the  manufacturing  method.  For 
example,  higher  relative 
bioavailabilities  of  elemental  irni  are 
obtained  with  smaller  particle  sizes. 

Some  evidence  suggests  that  carbonyl 
iron  may  be  a  useful  substitute  for  the 
more  commonly  used  chemical 
compounds  of  iron  in  reducing  risk  of 
accidental  iron  poisonings.  Data  from 
studies  in  animals  suggest  that  carbonyl 
iron  may  be  only  1/lOOth  as  toxic  as 
ferrous  sulfate  in  single  doses,  i.e.,  the 
UDso  (lethal  dose  for  50  percent  of  the 
test  group)  of  ferrous  sulfate  is 
approximately  0.30  g  Fe/kg  (Ref.  32)  and 
the  LDso  for  carbonyl  iron  is 
approximately  30.0  g  Fe/kg  body  weight 
(Ref.  31).  Thus,  carbonyl  iron,  in 
comparison  with  ferrous  sulfate, 
appears  to  have  a  much  larger  margin  of 
safety  between  the  level  that  would 
provide  adequate  iron  nutrition  and  the 
level  that  causes  acute  toxicity. 
Consequently,  carbonyl  iron  may  be 
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inherently  safer  to  use.  At  the  same 
time,  data  from  faimian  subjects 
indicates  that  the  overall  bioavailability 
of  carbonyl  iron  in  supporting  the 
nutritional  functions  of  iron  is  about  70 
percent  that  of  ferrous  sulfite  (Ref.  31). 
Thus  carbonyl  iron  is  reasonably  as 
effective  in  providing  iroji  in  the 
amounts  needed  to  achieve  the  nutritive 
effects  of  iron.  Its  use  may  help  to 
reduce  the  risk  of  iron  poisoning  in 
children. 

FDA  specifically  requests  comments 
on  the  appropriateness  of  elemental  iron 
as  a  soim:e  of  iron  in  drugs  and  dietary 
supplements,  focusing  on  whether  its 
use  in  iron-containing  products  would 
decrease  the  risk  of  pediatric  poisonings 
while  providing  desirable  iron  nutrition 
to  those  who  need  iron 
supplementation.  The  agency  is 
interested  in  receiving  data  on  the 
potential  of  elemental  iron  for  acute 
toxicity  in  humans  and  particularly  in 
children. 

FDA  will  carefully  consider  any 
information  it  receives  on  this  subject. 
If  the  information  is  persuasive  in 
establishing  that  the  use  of  elemental 
iron  would  substantially  decrease  the 
risk  of  pediatric  poisoning  while 
allowing  for  effective  dietary  iron 
supplementation,  FDA  will  consider 
exempting  iron-containing  products  that 
incorporate  elemental  iron  from  any 
regulations  that  result  from  this 
rulemaking. 

C.  Educational  Efforts 

1.  Review  of  Consumer  Education  Issues 
in  Citizen  Petitions 

Two  of  the  three  petitions  submitted 
discussed  the  benefits  of  educational 
efi^orts  for  the  public  and  health 
professionals,  focusing  on  the 
preveni  on  of  accidental  pediatric  iron 
poisoning.  The  AAPCC  petition  and  the 
NDMA  petition  advocated  educational 
efforts  and  outlined  specific  actions  as 
described  herein. 

a.  The  AAPCC  petition.  The  AAPCC 
petition  called  for  the  initiation  of  an 
FDA  educational  campaign  for  four 
different  segments  of  the  population. 
The  four  target  segments  are:  (1)  Parents, 
babysitters,  daycare  providers,  and  other 
consumers;  (2)  pediatricians;  (3) 
obstetricians;  and  (4)  other  health 
professionals  such  as  physicians,  others 
who  can  prescribe  iron,  and    - 
pharmacists.  The  petition  suggested  that 
pediatricians  discuss  the  dangers  of  an 
iron  overdose  with  parents  at  the  6- 
month  checkup,  and  that  obstetricians 
inform  mothers  at  the  final  postpartum 
checkup. 

b.  The  NDMA  petition.  In  the  fall  of 
1993.  NDMA  in  cooperation  with  CPSC, 
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developed  and  laundied  a  national 
consiuner  education  campaign  to  be 
carried  out  in  conjunction  with  the 
voluntary  labeling  and  packaging 
measures  (described  above  in  section 
I.D.  of  this  dociunent)  that  were 
undertaken  by  the  members  of  NDMA 
and  NNFA.  The  purpose  of  the 
campaign,  as  stated  in  the  petition,  is  to 
inform  adults  about  how  to  protect 
children  from  accidental  iron  poisoning. 
The  three  major  themes  of  the 
educational  campaign  mirror  some  of 
the  messages  in  NDMA's  and  NNFA's 
voluntary  warning  statements  for  iron- 
containing  products  and  are  as  follows: 

(1)  Adult  awareness  of  the  dangers  to 
children  if  iron  is  accidentally 
swallowed  in  excess, 

(2)  Reclose  the  child-resistant  package 
after  every  use,  and, 

(3)  Keep  iron-containing  products  out 
of  the  reach  of  children. 

NDMA  and  CPSC  began  the 
educational  campaign  by  distributing 
video  and  print  news  releases,  radio 
news  releases  in  English  and  Spanish, 
and  public  service  announcements 
emphasizing  the  three-pronged  message. 
The  public  service  announcements  are 
also  being  sent  to  consumer,  health,  and 
women's  magazines.    ^ 

2.  Agency  Response 

FDA  agrees  with  the  petitioners  that 
the  public  needs  to  be  informed  of  the 
dangers  of  pediatric  iron  poisoning 
through  public  education  efforts.  Such 
efforts  can  be  one  important  element  in 
combating  a  cause  of  injury  and  deaths 
that  has  a^R'ected  thousands  of  children 
over  the  last  approximately  10  years. 
Thus,  FDA  commends  NDMA  and  CPSC 
for  their  joint  efforts  in  developing  and 
distributing  a  national  educational 
campaign  targeting  accidental  iron 
poisoning,  to  coincide  with  the 
voluntary  packaging  and  labeling 
measures  for  iron-containing  products 
that  have  been  undertaken  by  the 
members  of  NDMA  and  NNFA.  FDA 
believes  that  the  themes  of  this 
campaign  are  appropriate  and  are 
responsive  to  a  frmdamental  need  that 
exists  for  more  awareness  among  adults 
of  the  dangers  of  pediatric  iron 
poisoning  and  of  the  means  to  prevent 
these  poisonings.  Because  of  the 
seriousness  of  the  problem,  i.e., 
accidental  iron  ingestion  is  the  leading 
cause  of  poisoning  deaths  among 
children,  FDA  intends  to  contiibute  to 
educating  the  pubUc. 

Accordingly.  FDA  is  developing 
materials  for  a  public  information 
campaign  that  would  address  AAPCC's 
request  and  complement  NDMA  and 
CPSC's  educational  efforts  by 
emphasizing  the  same  awareness  and 


prevention  elements  as  the  NDMA/ 
CPSC  campaign,  as  follows: 

(1)  fron-containing  products  can 
seriously  injure  or  even  kill  young 
children  who  accidentally  swallow 
them. 

(2)  Reclose  the  child-resistant  package 
completely  and  every  time  iron- 
containing  products  are  opened. 

(3)  Keep  all  containers  of  iron- 
containing  products  out  of  reach  of 
children  all  the  time. 

FDA's  campaign  will  also  address 
steps  that  should  be  taken  by  adults  if 
an  accidental  ingestion  of  iron  occurs: 

(4)  When  children  accidentally  ingest 
iron-containing  products,  the  attending 
person  should  quickly  call  a  poison 
control  center  and  follow  their 
instructions,  or  take  the  child  to  an 
emergency  room. 

(5)  Although  the  first  symptoms, 
vomiting  and  diarrhea,  may  occur 
within  30  minutes,  and  these  symptoms 
may  be  followed  by  an  appearance  of 
recovery,  the  child  may  still  be  in 
danger.  Therefore,  immediate 
professional  consultation  is  critical. 

The  FDA  materials  will  include  print 
pieces  available  for  distribution  to 
different  audiences,  such  as  a 
backgroimder,  a  flyer,  an  FDA  Consumer 
magazine  article,  and  camera-reedy 
newspaper  columns.  The  FDA  Medical 
Bulletin,  which  has  1,000,000  physician 
subscribers,  is  another  vehicle  that  can 
be  used  to  publicize  this  message. 

The  diversity  of  the  audiences  to  be 
targeted  by  FDA's  information  campaign 
wrill  include  the  AAPCC's  suggested 
target  populations.  The  FDA 
backgrounder  will  be  a  detailed  handout 
for  health  professionals  and  consumer 
organizations.  The  flyer  will  be  a  short 
piece  conveying  the  elements  of  FDA's 
message  in  a  simple  and  concise  manner 
for  use  in  the  home  by  parents, 
grandparents,  and  babysitters.  The  FDA 
Consumer  article  will  reach  the  23,000 
subscribers  to  the  magazine,  a  group 
that  includes  physicians  and  other 
health  professionals,  educators, 
reporters,  and  consumers.  The  camera- 
ready  newspaper  columns  will  be  , 
distributed  to  10,000  smaller-circulation 
newspapers  nationwide.  In  addition, 
FDA  intends  to  provide  information  to 
consumer  newsletter  editors  and 
consumers  through  "Dear  Editor"  letters 
and  "Dear  Consumer"  letters  about  the 
efforts  to  prevent  accidental  pediatric 
iron  poisoning. 

Different  omcesMn  FDA,  such  as  the 
Office  of  Public  Afbirs  and  the  Office  of 
Consumer  Affairs,  and  offices  of  the 
Department  of  Health  and  Human 
Services  will  assist  with  the  distribution 
of  these  materials.  FDA  intends  to 
utilize  its  staff  of  public  affairs 


speciahsts  to  distribute  these  materials 
to  the  widely  varied  constituencies  with 
whom  these  specialists  frequently 
interact,  such  as  other  government 
agencies  at  the  Federal,  State,  and  local 
levels,  advocacy  organizations,  trade 
associations,  consumer  groups,  health 
professional  organizations,  and  other 
interested  groups. 

V.  EnTironmentaJ  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  ExecuUve  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

A.  Description  of  the  Industry 

There  are  approximately  300  iron- 
containing  products  that  may  be 
affected  by  these  proposed  actions,  of 
which  approximately  one-half  contain 
30  mg  or  more  iron  per  dosage  unit.  "Hie 
types  of  iron-containing  products  that 
have  been  associated  with  poisonings  of 
young  children  are  products  offered  in 
solid  oral  dosage  form  as  multi-vitamin/ 
mineral  supplements,  products 
intended  for  use  as  iron  supplements, 
nnd  drug  products.  Typically,  muhi- 
vitjmin/mineral  supplements  provide 
less  than  30  mg  of  iron  per  dosage  unit. 
Iron  supplements  and  drug  products 
typically  contain  30  mg  or  more  iron  per 
dosage  unit.  The  proposed  action  to 
require  warning  statements  would  affect 
all  iron-containing  products.  On  tlie 
other  hand.  FDA  is  proposing  to  reqiuie 


imit-dose  packaging  for  products 
containing  30  mg  or  more  iron  per 
dosage  umt  Hierefore,  most  multi- 
vitamin/mineral  supplements  would  be 
subject  to  the  warning  statement 
requirements  but  not  to  the  packaging 
requirements.  Most  iron  supplements 
and  iron-containing  drug  products 
would  be  subject  to  both  proposed 
requirements. 

fron-containing  products  may  be 
purchased  by  consimiers  on  their  own 
initiative  as  dietary  supplements,  or 
they  may  be  prescribed  by  physicians. 
The  information  available  to  the 
industry  suggests  that  the  overwhelming 
majority  of  iron-  containing  products  are 
currently  packaged  in  bottles  (Ref.  33). 
Additional  information  suggests  that 
iron-containing  products  administered 
in  hospitals  are  commonly  packaged  in 
unit-dose  packaging  (Ref.  34).  Unit-dose 
packaging  is  preferred  by  hospitals 
because  with  this  type  of  packaging, 
each  dosage  imit  has  an  identification 
and  an  expiration  date,  and  the  hospital 
can  continue  to  use  unit-dose  packaged 
drugs  rather  than  having  to  discard  a 
bottle  opened  for  a  specific  patient  after 
that  paUent  is  discharged.  Based  on  this 
information,  FDA  assumes  that  iron- 
containing  products  dispensed  in 
hospitals  are  currently  packaged  in  unit- 
dose  packaging. 

According  to  the  National  Center  for 
Health  Statistics,  of  the  approximately 
169  million  persons  of  age  18  or  older, 
19.7  percent  consume  iron-containing 
products  (Ref.  35).  If  it  is  assumed  that 
each  individual  consimies  one  dosage 
unit  per  day  .there  are  approximately  12 
billion  dosage  units  of  iron-  containing 
products  consumed  annually  in  the 
United  States.  The  agency  does  not  have 
complete  information  on  the  number  of 
dosage  imits  of  iron-containing  products 
that  contain  30  mg  or  more  iron. 
However,  because  only  pregnant  women 
require  30  mg/day.  FDA  assumes  that 
the  portion  of  higher-dosage  iron- 
containing  products  can  be  estimated  by 
the  number  of  pregnant  women  in  the 
United  States.  In  1991,  the  most  recent 
year  for  which  data  are  available,  there 
were  4.1  million  Uve  births  (Ref.  36). 
FDA  is  assuming'a  one-to-one 
correspondence  between  the  number  of 
hve  births  and  the  number  of 
pregnancies  in  concluding  that  there  are 
about  4.1  million  pregnant  women  on 
any  one  day  in  the  United  States.  The 
number  of  live  births  nay  overestmiate 
the  number  of  pregnant  viromen  because 
multiple  births  by  one  woman  are 
ignored.  Also,  the  number  of  five  births 
ignores  pregnancies  not  resulting  in  a 
live  birth,  which  may  result  in  an 
underestimate  of  the  number  of 
pregnant  women.  If  it  is  assumed  that 


the  number  of  live  births  is  an  estimate 
of  the  number  of  dosage  units  of 
products  containing  30  mg  or  more  iron, 
then  the  niunber  of  dosage  units  per 
year  can  be  estimated  at  4.1  million 
Umes  365  days  per  year  or  about  1.5 
billion. 

B.  Regulatory  Options 

There  are  many  possible  regulatory 
alternatives  available  that  may  reduce 
the  number  of  cases  of  pediatric 
poisonings  &t>m  the  accidental  ingestion 
of  iron-containing  products.  The  options 
include  packaging,  warning  statements, 
product  reformulation,  and  educational 
efforts. 

1.  Packaging 

One  regulatory  option  available  to 
FDA  is  to  require  that  products 
containing  iron  be  packaged  in  unit- 
dose  containers.  Because  of  the  CPSC 
regulations,  most  iron-containing 
products  currently  must  be  packaged  in 
CRC's.  Therefore,  the  effect  of  this 
option  would  be  to  require  child 
resistant  unit-dose  packaging  for  most  of 
these  products.  FDA  could  require  unit- 
dose  packaging  for  all  products  or  for 
only  higher  dosage  products.  For 
comparison.  FDA  wrill  consider 
potencies  of  30  mg,  40  mg,  and  60  mg 
as  the  minimimi  pyotencies  per  dosage 
unit  of  iron  that  would  trigger  unit- 
dosage  packaging. 

a.  Costs.  There  are  four  types  of  costs 
associated  with  a  mandated  packaging 
change:  Equipment,  materials, 
transportation,  and  administrative  costs 
If  this  option  is  selected,  many 
packagers  of  iron-containing  products 
will  be  required  to  purdiase  new 
packaging  equipment.  The  cost  of 
equipment  used  in  packaging  blisters, 
one  common  form  of  unit-dose 
packaging,  is  between  $50,000  and 
$250,000,  or  on  average  $132,500.  New 
equipment  will  not  be  purchased  for 
each  product  sold  because  some 
manufacturers  already  possess  unit-dose 
packaging  equipment. 

The  cost  of  child-resistant  bottles, 
currently  the  most  common  form  of 
packaging,  is  approximately  $7  per 
1,000  dosage  units.  Child-resistant 
bhsters  cost  approximately  $9  per  1  000 
dosage  units,  a  difference  of  $2  per 
1,000  dosage  imits. 

FDA  does  not  have  information  to 
estimate  additional  transportation  costs 
caused  by  um't-dose  packaging 
requirements  and  requests  comments  on 
increased  transportation  costs. 

Additionally,  firms  are  expected  to 
incur  administrative  costs  of 
approximately  $500  per  product  in  the 
first  year.  Administrative  costs  are  the 
dollar  value  of  the  incremental 
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administrative  effort  expended  in  order 
to  comply  with  a  regulation. 
Administrative  activities  include,  but 
are  not  limited  to,  identifying  the 
underlying  policy  of  the  regulation, 
interpreting  that  policy  relative  to  the 
firm's  products,  establishing  a  corporate 
position,  formulating  a  method  for 
compliance,  and  managing  the 
compliance  effort. 

If  JTDA  were  to  require  unit-dose 
packaging  for  all  iron-  containing- 
products  irrespective  of  their  potency 
per  dosage  unit,  the  cost  of  equipment 
would  be  $39  milUon  (300  products  x 
$132,500).  The  annual  materials  cost 
would  be  $24  million  ((12  billion  dosage 
units/1,000)  X  $2.00),  or  $260  million 
over  the  next  20  years  (discounted  at  7 
percent).  Administrative  costs  would  be 
$150,000.  Total  costs  associated  with 
requiring  imit-  dose  packaging  for  all 
iron-containing  products  would  be  $299 
million  over  20  years  (discounted  at 
seven  percent). 

If  FDA  were  to  require  unit-dose 
packaging  for  products  with  30  mg  iron/ 
dosage  imit  or  higher,  the  cost  of 
equipment  would  be  $20  million  (150 
products  X  $132,500).  The  cost  of 
materials  would  be  $3  million  per  year 
or  $32  million  over  20  years  (discounted 
at  7  percent).  Administrative  costs 
would  be  $75,000  (150  x  $500).  Total 
costs  associated  with  requiring  unit- 
dose  packaging  for  products  containing 
30  mg  or  more  per  dosage  unit  would 
be  $52  million  over  20  years 
(discounted  at  7  percent). 

If  FDA  were  to  require  unit-dose 
packaging  for  products  with  40  mg  iron/ 
dosage  unit  or  higher,  the  cost  of 
equipment  would  be  $13  million  (100 
products  X  $132,500).  The  cost  of 
materials  would  be  $2  million  per  year 
or  $22  million  over  20  years  (discounted 
at  7  percent).  Administrative  costs 
would  be  $50,000  (100  x  $500).  Total 
costs  associated  with  requiring  unit- 
dose  packaging  for  products  containing 
40  mg  or.more  iron  per  dosage  unit 
would  be  $35  million  over  20  years 
(discounted  at  7  percent). 

If  FDA  were  to  require  unit-dose 
packaging  for  products  with  60  mg  iron^ 
dosage  unit  or  higher,  the  cost  of 
equipment  would  be  $5  million  (37 
products  X  $132,500).  The  cost  of 
materials  would  be  $0.8  million  per  year 
or  $8  million  over  20  years  (discoimted 
at  7  percent).  Administrative  costs 
would  be  $19,000  (37  x  $500).  Total 
costs  associated  with  requiring  imit- 
dose  packaging  for  products  containing 
€0  mg  or  more  iron  per  dosage  unit 
would  be  $6  miUion  over  20  years 
(discounted  at  7  percent). 

b.  Benefits.  In  the  past  7  years,  there 
have  been  at  least  37  cases  of  pediatric 


fajality  from  the  accidental  ingestion  of 

tn-containing  products,  or  a  mean  of 
5.&  deaths  per  year.  Data  on  the  potency 
olthe  product  consumed  is  available  for 
2!  cases.  * 

In  all  cases  for  which  information  is 
a\  ailable,  the  product  consmned 
c(  ntained  at  least  40  mg  of  iron.  In  the 
»  me  7-year  period,  there  were  nearly 
V  0  poisonings  reported  that  were  life 
tl  reatening  or  that  resulted  in 
pi  rmanent  injury,  and  over  2,000 
re  }orted  poisonings  requiring  some 
fc  -m  of  treatment.  FDA  believes  that 
m  ost,  if  not  all,  such  deaths  and  some 
pi  tisonings  can  be  prevented  by 
r«  quiring  that  higher-potency  iron- 
c«  ntaining  products  be  packaged  in 
u  lit-dose  packaging.  Studies  indicate 
tl  at  the  child  is  less  likely  to  consume 
tl  e  number  of  dosage  units  that  may  be 
U  tal. 

Although  no  studies  have  attempted 
tq  directly  estimate  the  value  of 
reducing  the  risk  of  death  and  illness  to 
c  lildren  in  particular,  many  studies 
h  ive  attempted  to  estimate  the  value  of 
n  ducing  these  risks  to  adults.  Most  of 
tl  ese  estimates  are  based  on  wage 
d  fferences  between  high  and  low  risk 
j(  bs  and,  thus,  are  derived  from  the 
1)  bor  market  decisions  of  middle-aged 
a  iults.  Although  these  estimates  cluster 
a  ound  a  fairly  small  range,  $2  million 
t( )  $10  miUion,  it  is  not  clear  that  these 
e  itimates  are  vaUd  when  applied  to 
c  lildren. 

FDA  has  used  estimates  of  the  value 

0  '  reducing  risks  to  adults  to  a  level  that 
V  ould  avoid  one  statistical  fatality 

b  etween  $1.5  million  and  $5  million  in 
(  ast  rulemaking  proceedings,  including 
r  K:ent  food  labeling  regulations  and  a 
c  urrent  proposal  to  require  domestic 
a  nd  foreign  processors  and  importers  of 
f  sh  and  fishery  products  to  establish 

1  azard  Analysis  Critical  Control  Points 
( lAACP)  controls  to  prevent  the 

c  ccurrence  of  hazards  that  could  affect 
t  le  safety  of  these  seafood  products  (59 
I  R  4142,  January  28, 1994).  One  method 
( f  estimating  the  value  of  reducing  risks 
t )  children  is  to  adjust  the  value  of 
1  sducing  risks  to  adults  by  accounting 
i  Dr  the  difference  in  the  number  of  life- 
;  ears  saved.  Under  this  approach,  an 
I  ften  used  estimate  of  the  value  of  the 
1  isks  to  adults  to  a  level  that  would 
)  void  one  statistical  fatality  is  $5 
1  lillion  for  a  middle-aged  adult.  If  this 
1  alue  does  not  vary  with  life  years 
:  emaining  (that  is,  if  we  assume  that  an 
nfant  is  willing  to  pay  the  same  amount 
1  D  avoid  risk  of  death  as  a  40-year  old 
'  ^ouid  be  willing  to  pay  and  assuming 
he  same  distribution  of  wealth  exists  in 
K)th  age  groups),  then  $5  million  is  a 
easonable  estimate.  If,  however,  this 
alue  does  vary  with  life  years 
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remaining,  then  the  corresponding  value 
for  reducing  the  risks  to  small  children 
would  be  $11  miUion.  FDA  will  use  • 
these  figures  ($5  to  11  million)  to 
provide  a  range  of  estimates.  Although 
FDA  is  using  these  values  in  this 
analysis,  FDA  stresses  the  tentative 
nature  of  these  estimates  and  requests 
comments  on  an  appropriate  method  of 
estimating  the  value  of  reducing  risks  to 
children. 

The  number  of  fatalities  prevented  by 
requiring  imit-dose  packaging  for  iron- 
containing  products  at  any  potency 
level  less  than  60  mg  iron/dosage  unit 
vdll  not  be  significantly  different. 
Because  all  fatalities  for  which  FDA  has 
information  resulted  from  ingestion  of 
dosage  units  of  at  least  40  mg  iron 
potency,  all  three  of  these  options  (all 
products,  30  mg  and  above,  and  40  mg 
and  above)  would  result  in  benefits  of 
reducing  an  average  of  5.3  deaths  per 
year,  valued  at  between  $280  million 
and  $618  million  over  20  years 
(discounted  at  7  percent). 

If,  however,  FDA  were  to  select  the 
option  of  requiring  imit-dose  packaging 
for  all  iron-containing  products  of 
potencies  of  60  mg  iron  per  dosage  unit 
and  above,  an  average  of  5  deaths  would 
be  prevented  per  year  leading  to  total 
discounted  benefits  of  preventing 
fatalities  over  20  years  of  between  $265 
million  and  $583  million. 

Requiring  imit-dosage  packaging  for 
iron-containing  products  will  also 
reduce  the  number  of  nonfatal  cases  of 
pediatric  iron  poisoning.  FDA  has 
obtained  from  CPSC  case  reports  for  78 
iron  ingestions  necessitating  emergency 
room  treatment  reported  over  7  years,  or 
an  average  of  11  illnesses  per  year.  The 
potency  of  the  product  consimied  was 
reported  for  12  cases.  In  five  of  those 
cases,  the  potency  reported  was  under 
30  mg  iron/dosage  unit.  In  seven  cases, 
the  potency  reported  was  over  60  mg 
iron/dosage  unit.  AAPCC  data  shows 
that  from  1986  through  1992  there  were 
nearly  190  reported  poisonings  that 
were  life  threatening  or  that  resulted  in 
permanent  injury,  and  over  2.000 
reported  poisonings  requiring  some 
form  of  treatment  as  a  result  of 
accidental  ingestion  of  adult  and 
pediatric  iron-containing  products,  or 
an  average  of  286  per  year.  FDA  is 
unable  to  predict  \he  percentage  of  these 
nonfatal  poisonings  which  would  be 
prevented  by  substituting  unit-dose 
packaging  for  bottles.  It  is  possible  that 
not  all  nonfatal  poisonings  will  be 
prevented  because  a  child  can  still  gain 
access  to  the  product.  However,  he  or^ 
she  will  gain  access  to  fewer  dosage 
units  than  if  the  product  is  in  a  bottle. 
FDA  requests  comments  on  this  issue. 
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Using  a  methodology  developed 
previously  for  FDA  to  value  morbidity 
risks.  FDA  is  able  to  estimate  the  value 
of  reduced  risk  of  non&tal  poisoning. 
By  comparing  similar  symptoms  and 
medical  interventions,  the  agency  has 
derived  an  estimate  of  the  value  of 
preventing  a  nonfatal  pediatric  iron 
poisoning  of  $20,000  per  case.  (Ref.  37) 
As  stated  previously.  7  out  of  12  cases 
of  nonfatal  poisonings  were  a  resuh  of 
ingestian  of  products  of  potencies  over 
60  mg  iroD  pet  dosage  unit.  If  this 
proportion  can  be  extrapolated  to  the 
remaining  cases  for  which  information 
is  unknowm,  and  if  imit-dose  packaging 
will  prevent  all  nonfatal  cases  (at  least 
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2,000  cases  in  7  years),  then  requiring 
unit-dose  packaging  for  products  of  60 
mg  or  more  iron  per  dosage  unit  will 
add  approximately  $35  million  to  the 
benefits  over  the  next  20  years 
(discounted  at  seven  percent).  Because 
no  nonfatal  cases  for  which  information 
is  known  were  a  result  of  ingesting 
products  with  potencies  between  30  mg 
and  60  mg  iron  per  dosage  unit,  the 
options  of  requiring  unit-dose  packaging 
for  products  with  potencies  of  40  mg 
and  30  mg  iron  per  dosage  unit  will  not 
add  more  to  the  benefits  than  the 
previous  option.  Still  assuming  that  all 
nonfatal  cases  can  be  prevented  by  unit- 
dose  packaging,  requiring  packaging 


changes  for  all  products  would  resuh  in 
reduced  morbidity  valued  at  $61  million 
over  the  next  20  yeare. 

The  total  value  of  the  benefits  of  unit- 
dose  packaging  options  is  the  sum  of  the 
value  of  reducing  both  mortality  and 
morbidity  risks.  The  selected  option, 
requiring  unit-dose  packaging  for  all 
products  containing  30  mg  or  more  iron 
per  dosage  imit,  would  result  in  benefits 
of  reducing  mortality  risks  of  between 
$280  million  and  $6 1 8  milUon  and 
reduced  m<»bidity  valued  at  $61 
million.  Therefore,  total  discounted 
benefits  of  this  option  are  between  $315 
million  and  $618  million.  Table  7 
summarizes  the  costs  and  benefits  of  the 
packaging  options. 


Table  10.— Costs  and  Beneffts  of  Unit-Dose  Packaging  Options 

(In  milions  of  dollars] 


Trigger  level 


AH  products 

>30  mg 

>40  mg 

>o0  mg „ 


Total 
costs 


$299 

52 

35 

6 


Total  benefits 


$341  to  679 
315  to  653 
31510  653 
300  to  618 


Net  benefits 


$42  to  380 
263  to  601 
280  to  618 
29410  612 


2.  Warning  Labels 

a.  Costs.  Every  petition  submitted  to 
FDA  requested  that  the  agency  require 
that  iron-containing  product  labels 
contain  warning  statements  about  the 
potentially  fatal  effiects  of  pediatric 
poisonings  from  accidental  ingestion  of 
iron-containing  products.  The  cost 
associated  with  warning  statements  are 
the  cost  of  redesigning  Sie  label, 
disposing  of  old  labels,  and 
administrative  costs.  In  January,  1994, 
FDA  pubUshed  final  rules  regarding 
ntibition  labeling  of  dietary 
supplements  in  accordance  with  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (NLEA)  and  the  Dietary 
Supplement  Act  of  1992.  hi  its  analysis 
of  those  rules  (59  PR  352).  FDA 
determined  that  the  incremental  cost  of 
label  changes  for  dietary  supplement 
manuCacturere  is  approximately  $1,500 
per  labeL  FDA  is  proposing  that  the 
label  warning  statement  be  printed 
directly  on  the  immediate  container  of 
the  product,  i.e..  the  containo-  that 
holds  the  tablet  or  capsule,  and  on  the 
principal  display  panel  of  the  retail 
package,  if  such  package  is  not  the 
immediate  container.  If  a  product  is  sold 
in  unit-dose  packaging,  the  product 
would  be  required  to  bear  the  warning 
directly  on  eadi  unit-dose  package  or  on 
a  strip  of  unit-doae  pacicagee  in  such  a 
way  that  aeparatlBg  die  unit-doae 
packages  would  not  destroy  the  warning 
labeli^.  Manufacturen  of  all  300  iron- 


containing  products  will  be  required  to 
change  their  labels  on  both  the  product 
container  and  the  retail  package  to 
incorporate  warning  statements. 
However,  because  manufacturere  of 
iron-containing  products  with  30  mg  or 
more  per  dosage  unit  will  also  be 
required  to  change  their  packaging,  they 
will  not  incur  any  incremental  cost  in 
adding  a  warning  statement  to  the 

!>roduct  container.  Therefwe,  the 
abeling  costs  will  be  incurred  by  all  300 
products  for  the  retail  package  and  for 
150  products  for  the  product  container. 
The  total  cost  would  be  a  one-time  cost 
of  $675,000  (300  X  1.5  x  $1,500). 

An  additional  cost  of  this  regulation 
may  be  an  increase  in  iron  deficiency 
anemia  if  susceptible  adults  react 
inappropriately  to  a  warning  label 
targeted  for  children.  According  to 
NHANES  n.  approximately  7.2  percent 
of  females  age  15  to  19  and  6.3  percent 
of  fiamales  age  20  to  44  are  iron-deficient 
but  less  than  one-fouith  of  these  women 
had  anemia  associated  with  the 
deficiency.  In  addition,  males  had  a 
prevalence  of  less  than  1  percent.  FDA 

Tests  comments  on  this  issue. 
Benefits.  Warning  statements  will 
only  prevoit  pediatric  iron  poisonings 
to  the  extent  that  they  lead  to  changes 
in  the  behavior  of  the  adult  controlling 
the  use  of  the  product  (presumably  the 
parent).  Whedier  the  warning  messages 
prescribed  in  this  proposed  rale  will 
cause  a  change  in  behavior  will  depend 
on  a  number  of  facton.  including  the 


degree  to  which  the  statement  is 
noticed,  read,  and  understood. 

Tliere  is  some  evidence  that  warning 
statements  can  change  behavior.  For 
example,  research  indicates  that  rate  of 
increase  of  sales  of  diet  soft  drinks 
declined  after  saccharin  warnings  were 
put  on  the  labels  of  these  products  (Ref. 
38).  FDA  is  unable  to  predict  exactly 
how  many  cases  of  pediatric  iron 
poisoning  will  be  prevented  as  a  result 
of  warning  statements.  To  the  extent 
that  warning  statements  will  cause 
adults  to  take  proper  care  in  handling 
iron-containing  products,  and  to  the 
extent  that  such  care  is  not  taken  in  the 
absence  of  warning  statements,  some 
cases  of  pediatric  iron  poisoning  will  be 
prevented. 

If  the  agency  requires  unit-dose 
packaging,  and  this  measure  is  100 
percent  effective  in  preventing  both  fatal 
and  nonfatal  cases.  Uien  there  are  no 
benefits  from  warning  labels  on  these 
products.  However,  for  those  products 
still  packaged  in  bottles,  ivaming  labels 
may  have  an  impact  If  each  non&tal 
case  of  iron  poisoning  is  valued  at 
$20,000  and  the  one-time  cost  of 
warning  statements  is  $675,000.  then 
benefits  of  requiring  warning  statements 
will  exceed  costs  if  warning  statements 
prevent  at  least  three  nonfatal  cases 
every  year  for  the  next  20  years 
(discounted  at  7  percent). 
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3.  Product  Reformulation — Appearance 

Two  petitions  recominended  product 
reformulation  as  a  preventive  measure. 
The  petitions  suggested  that  some  adult 
formulations  of  iron-containing 
products  look  and  taste  like  candy  and 
thus  are  more  appealing  to  children. 
The  petitions  stated  that  if  the  product 
were  less  appeahng  to  children,  the 
incidence  of  accidental  ingestion  would 
be  reduced.  The  petition  from  NDMA 
urged  FDA  to  reject  reformulation  for 
several  reasons,  including  a  lack  of 
knowledge  about  what  a  pill  looks  like 
to  a  very  young  child,  and  about  why 
the  child  is  motivated  to  consume  the 
product.  The  agency  does  not  have 
information  to  determine  either  the 
costs  or  the  benefits  of  reformulating  the 
appearance  of  iron-containing  products. 
Because  reformulation  costs  are  highly 
dependent  on  the  individual  decisions 
of  firms,  they  are  very  difficult  to 
estimate.  Also,  because  there  are 
currently  no  objective  measures  of  the 
candy-like  appearance  of  iron- 
containing  products,  the  benefits  are 
also  difficult  to  determine. 

4.  Product  Reformulation — ^Taste 

Another  possibility  is  to  add  a  bitter 
substance  to  products  containing  iron 
which  would  discourage  multiple 
ingestions.  Such  substances  have  been 
used  in  the  past  on  products  which 
discourage  thumbsucking  and 
nailbiting.  It  is  highly  likely  that  such  a 
substance  will  not  add  significantly  to 
the  cost  of  producing  iron-containing 
products.  FDA  requests  information  on 
a  policy  option  that  would  reqiiire 
altering  the  taste  of  iron-containing 
products.  Such  information  would 
include  the  potential  substances  that 
would  make  the  pills  bitter  and  data  on 
their  safety  and  whether  this  approach 
would  be  effective  in  preventing  acute 
overdose  of  iron-containing  products  by 
children.  FDA  notes,  however,  that  such 
an  option  may  have  the  unintended  side 
effect  of  causing  persons  who  need  iron 
supplementation  to  avoid  the  product. 
FDA  requests  information  on  both  the 
costs  and  benefits  of  this  option. 

5.  Forms  of  Iron  that  May  be  Less  Toxic 

As  previously  discussed  in  this 
document,  some  evidence  suggests  that 
carbonyl  iron,  an  elemental  iron 
powder,  seems  to  be  effective  in  the 
prevention  or  treatment  of  iron 
deficiency,  and  that  it  might  be 
significantly  less  toxic  than  other  forms 
of  iron  commonly  used  in  iron- 
containing  products.  The  agency 
requested  data  on  the  acute  toxicity  in 
humans,  and  particularly  in  children,  of 
elemental  iron.  FDA  stated  that,  if 


ation  is  received  that  is 
asive  that  the  use  of  elemental  iron 
ubstantially  decrease  the  risk  of 
trie  poisoning  while  allowing  for 
ive  dietary  iron  supplementation, 
t  will  consider  exempting  iron- 
lontaining  products  that  incorporate 
1  educed  iron  from  any  regulations  that 
esult  from  this  rulemaking.  FDA  does 
1  lot  have  any  information  regarding  the 
ivailability  of  such  forms  of  iron  for  use 
n  iron-containing  products.  Nor  does 
^DA  possess  any  information  that 
vould  allow  it  to  determine  how  many 
)roducts  would  be  reformulated  with 
ess  toxic  forms  of  iron  in  order  to  take 
idvantage  of  such  an  exemption.  FDA 
equests  comment  on  the  economic 
mpact  of  exempting  products 
:ontaining  less  toxic  forms  of  iron. 

).  Consumer  Education  Campaign 

Two  of  the  three  petitions  that  FDA 
eceived  advocated  educational  efforts 
or  the  public  and  health  professionals. 
TDA  agrees  that  the  public  needs  to  be 
nformed  of  the  dangers  of  pediatric  iron 
)oisomng.  The  fact  that  in  7  years  over 
1,000  poisonings  have  occurred  that 
lave  required  some  kind  of  treatment 
ndicates  that  the  public  is  not  aware  of 
he  potential  for  serious  harm  or  death 
n  young  children  from  accidental 
ngestion  of  iron-containing  products. 
TDA  is  developing  materials  for  a  public 
information  campaign  utilizing  the 
±annels  available  to  the  agency. 

7.  Effective  Dates 

The  agency  is  proposing  to  make  any 
final  rule  that  may  issue  based  upon  this 
iroposal  become  effective  180  days  after 
is  publication  in  the  Federal  Register. 
FDA  is  requesting  comments  on  this 
effective  date.  In  general,  costs  of 
compliance  for  labeling  and  other 
requirements  are  less  if  longer 
compliance  periods  are  provided 
because  fimv  can  incorporate 
mandatory  changes  to  product,  labeling, 
and  packaging  with  regularly  scheduled 
changes.  FDA  requests  information  on 
the  ability  of  manufacturers  of  products 
that  contain  30  mg  or  more  iron  per 
dosage  unit  to  convert  their  packaging 
within  the  suggested  compUance  period. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act 
requires  analyzing  options  for  regulatory 
relief  for  small  businesses  when 
possible.  FDA  is  not  aware  that  any 
small  businesses  will  be  affected  by  this 
proposed  rule.  Therefore,  FDA 
tentatively  concludes  that  this  proposed 
rule  will  not  result  in  a  significant 
burden  on  small  businesses.  FDA 
requests  comments  on  any  potential 
adverse  effect  on  small  businesses. 


D.  Summary 

FDA  has  examined  the  impact  of  the 
proposed  rule  in  accordance  with 
Executive  Order  12866  and  has 
determined  that  it  is  not  an 
economically  significant  rule.  The  rule 
will  result  in  total  costs  of 
approximately  $53  million  and 
discounted  benefits  of  between  $315 
milUon  and  $653  million  over  the  next 
20  years  (discounted  at  7  percent). 

FDA  has  also  examined  the  impact  of 
this  proposed  rule  on  small  businesses 
in  accordance  with  the  Regulatory 
Flexibility  Act.  FDA  is  unaware  of  any 
iron-containing  products  manufactured 
by  small  businesses.  Therefore,  FDA  has 
determined  that  this  rule  will  not  result 
in  a  significant  burden  on  small 
businesses. 

VII.  Effective  Date 

The  agency  is  proposing  to  make  any 
final  rule  that  may  issue  based  upon  this 
proposal  became  effective  180  days  after 
its  publication  in  the  Federal  Register. 
The  agency  is  requesting  comments  on 
the  proposed  effective  date.  All 
comments  concerning  the  effective  date 
should  be  accompanied  by  data  to 
support  or  justify  any  change  in  the 
proposed  effective  date. 

VIII.  Comments 

The  agency's  intention  in  proposing 
this  action  is  to  reduce  the  incidence  of 
pediatric  iron  poisonings  from  ingestion 
of  iron-containing  supplements  and 
drug  products.  FDA  has  examined  all 
relevant  information  available  to  the 
agency.  The  agency  requests  comments 
on  this  proposed  action  and  is 
particularly  interested  in  receiving 
comments  that  bear  on  the  effectiveness 
of  the  proposed  action  to  reduce  the 
incidence  of  pediatric  iron  poisoning. 

Interested  persons  may,  on  or  before 
December  20, 1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
propc^al.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

IX.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects 

21  CFR  Part  101 

Food  labeUng.  Nutrition.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  170 

Administrative  practice  and 
procedure.  Food  additives.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  310 

Administrative  practice  and 
procedure,  Drugs.  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  101. 170.  and  310  be 
amended  as  follows: 

PART  101— FOOD  UBEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5,  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454,  1455);  sees.  201,  301,  402,  403,  409. 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  331.  342.  343.  348,  371). 

2.  Section  101.17  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§101.17    Food  labeling  warning  and  notice 
statements. 


(ej  Dietary  supplements  containing 
iron  or  iron  salts.  (1)  The  labehng  of  any 
dietary  supplement  in  sohd  oral  dosage 
form  (e.g.,  tablets  or  capsules)  that 
contains  iron  or  iron  salts  for  use  as  an 
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iron  source  shall  bear  the  following 
statement' 

(i)  If  the  product  is  packaged  in  unit- 
dose  packaging  as  defined  in  §  170.55  of 
this  chapter: 

WARNING — Keep  away  from  children. 
Keep  in  original  package  until  each  use. 
Contains  iron,  which  can  harm  or  cause 
death  to  a  child.  If  a  child  accidentally 
swallows  this  product,  call  a  doctor  or  poison 
control  center  immediately. 

(ii)  If  the  product  contains  less  than 
30  milligrams  of  iron  per  dosage  imit 
and  is  packaged  by  the  manufacturer  in 
other  than  unit -dose  packaging  as 
defined  in  §  170.55  of  this  chapter,  e.g., 
a  container  with  a  child-resistant 
closiire,  its  label  shall  bear  the  following 
statement: 

WARNING— Close  tightly  and  keep  away 
from  children.  Contains  iron,  which  can 
hann  or  cause  death  to  a  child.  If  a  child 
accidentally  swallows  this  product,  call  a 
doctor  or  poison  control  center  immediately. 

(2)  The  statement  required  by 
paragraph  (e](l)(i)  of  this  section  shall 
appear  prominently  and  conspicuously 
on  the  immediate  container  labeling  in 
such  a  way  that  the  warning  is  intact 
until  all  of  the  dosage  imits  to  which  it 
applies  are  used.  The  statement  required 
by  paragraph  (e)(l)(ii)  of  this  section 
shall  appear  prominently  and 
conspicuously  on  the  immediate 
container  labeling.  In  all  cases  where 
the  inunediate  container  is  not  the  retail 
package,  the  warning  statement  shall 
also  appear  prominently  and 
conspicuously  on  the  principal  display 
panel  of  the  retail  package.  In  addition, 
the  warning  statement  shall  appear  on 
any  labeling  that  contains  warnings. 

PART  170— FOOD  ADOITIVES 

3.  The  authority  citation  for  21  CFR 
part  170  continues  to  read  as  follows: 

Authority:  Sees.  201. 401, 402, 406, 409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  342,  346a,  348,  371). 

4.  New  §  170.55  is  added  to  subpart  C 
to  read  as  follows: 


ilTO^   Iran  and  iron  salts  In  dtatvy 
upplemenls  not  In  eenvsntional  food  fonn. 

The  use  of  iron  and  iron  salts  as  iron 
ources  in  dietary  supplements  is  safe, 
>r  generally  recognized  as  safe,  only 
vhen  the  package  in  which  the 
lupplements  are  sold  is  labeled  in 
iccordance  with  §  101.17(e)  of  this 
:hapter  and.  if  the  dietary  supplements 
ae  offered  in  sofid  oral  dosage  form 
e.g.,  tables  or  capsules)  and  contain  30 
nilligrams  or  more  of  iron  per  dosage 
mit,  when  such  supplements  are 
)ackaged  in  imit-dose  packaging.  "Unit- 
lose  packaging"  means  a  method  of 
)ackaging  a  product  into  a  nonreusable 
:ontainer  designed  to  hold  a  single 
losage  unit  intended  for  administration 
lirectly  from  that  container,  irrespective 
)f  whether  the  recommended  dose  is 
)ne  or  more  than  one  of  these  units.  The 
erm  "dosage  unit"  means  the 
ndividual  physical  unit  of  the  product, 
3.g.,  tablets  or  capsules. 

>ART  3ia-NEW  DRUGS 

5.  The  authority  citation  for  21  CFR 
)art  310  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501,  502.  503, 
>05.  506.  507.  512-516,  520,  601(a),  701,  704. 
^05.  721  of  the  Federal  Food,  Drug,  and 
:k)smetic  Act  (21  U.S.C.  321, 331,  351,  352, 
J53.  355.  356.  357,  360b-360f.  360j,  361(a). 
171.  374.  375.  379e;  sees.  215,  301,  302(a). 
)S1.  3S4-360F  of  the  Public  Health  Service 
\ct  (42  U.S.C.  216,  241,  242(a),  262,  263b- 
263n). 

6.  New  §  310.518  is  added  to  subpart 
Z  to  read  as  follows: 

1 310.518    Drug  products  containing  iron  or 
ron  salts. 

Drug -products  containing  elemental 
ron  or  iron  salts  as  an  active  ingredient 
.n  solid  oral  dosage  form,  e.g.,  tablets  or 
::apsule  shall  meet  the  following 
requirements: 

(a)  Packaging.  If  the  product  contains 
30  milUgrams  or  more  of  iron  per  dosage 
unit,  it  shall  be  packaged  in  unit-dose 
}ackaging.  "Unit-dose  packaging" 
neans  a  method  of  pac^ging  a  product 
nto  a  nonreusable  container  designed  to 
lold  a  single  dosage  imit  intended  for 


administration  directly  from  that 
container,  lltespective  of  whether  the 
recommended  dose  is  one  or  more  than 
one  of  these  units.  The  term  "dosage 
imit"  means  the  individual  physical 
unit  of  the  product  (e.g..  tablets  or 
capsules). 

(b)  Labeling.  (1)  If  the  product  is 
packaged  by  the  manufacturer  in  unit- 
dose  packaging,  its  label  shall  bear  the 
following  statement: 

WARND^G — ^Keep  away  &t>m  children. 
Keep  in  original  package  until  each  use. 
Contains  iron,  which  can  harm  or  cause 
death  to  a  child.  If  a  child  accidentally 
swallows  this  product,  call  a  doctor  or  poison 
control  center  immediately. 

(2)  If  the  product  contains  less  than  30 
milligrams  of  iron  and  is  packaged  by 
the  manufactiuer  in  other  than  unit- 
dose  packaging,  e.g..  a  container  with  a 
child-resistant  closure,  its  label  shall 
bear  the  following  statement: 

WARNING— Close  tightly  and  keep  away 
bom  children.  Contains  iron,  which  can 
harm  or  cause  death  to  a  child.  If  a  child 
accidentally  swallows  this  product,  call  a 
doctor  or  poison  control  center  immediately. 

(3)  The  statement  required  by 
paragraph  (b)(1)  of  this  section  shall 
appear  prominently  and  conspicuously 
on  the  immediate  container  labeling  in 
such  a  way  that  the  warning  is  intact 
until  all  of  the  dosage  imits  to  whidi  it 
appUes  are  used.  The  statement  required 
by  paragraph  (b)(2)  of  this  section  shall 
appear  prominently  and  conspicuously 
on  the  immediate  container  labeling.  In 
all  cases  where  the  immediate  container 
is  not  the  retail  package,  the  warning 
statement  shall  also  appear  prominently 
and  conspicuously  on  the  principal 
display  panel  of  the  retail  package.  In 
addition,  the  warning  statement  shall 
appear  on  any  labeling  that  contains 
warnings. 

Dated:  September  28, 1994. 
David  A.  Keasler, 
Commissioner  of  Food  and  Dnigs. 
[FR  Doc.  94-24476  Filed  10-4-94;  4-30pml 
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DEPARTMENT  OP  TRANSPORTATION 
Federal  Highway  Administration 

[FHWA  Docket  No.  94-20] 

Truck  Size  and  Weight;  Vehicle  Size 
and  Weight  Limits  In  Metric  Units 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  interpretation; 
opportunity  for  comments. 

SUMMARY:  The  FHWA  has  initiated  a 
phased  5-year  plan  to  convert  its 
activities  and  business  operations  to  the 
Metric  System  of  Measurements  as 
required  by  the  1988  amendments  to  the 
Metric  Conversion  Act  of  1975.  Details 
of  the  FHWA  metric  conversion  policy 
and  plan  were  pubUshed  in  the  Federal 
Registef  on  June  11. 1992  (57  FR  24843). 
The  plan  calls  for  the  conversion  to  be 
completed  by  September  30, 1996. 
FHWA  regulations  currently  specify 
vehicle  size  and  weight  hmits  and 
certain  distances  in  English  imits.  This 
notice  converts  the  most  commonly, 
used  of  these  units  to  their  metric 
equivalents  and  provides  guidance  for 
the  public  to  make  similar  conversions. 
DATES:  Comments  on  this  interpretation 
should  be  submitted  by  January  4, 1995. 
ADDRESSES:  Submit  written,  signed 
comments  to  the  FHWA  Docket  No.  94- 
20,  Room  4232,  HCC-10,  Office  of  Chief 
Counsel,  Federal  Highway 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  KUmek,  Office  of  Motor  Carrier 
Information  Management,  (202)  366- 
2212  or  Mr.  Charles  Medalen,  Office  of 
the  Chief  Counsel.  (202)  366-1354. 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Office  hoius  are  from  7:45  a.m. 
to  4:15  p.m..  e.t,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPt.EMENTARY  INFORMATION:  The 
Engtish  unit  values  for  Federal  size 
(length  and  width)  and  weight  limits  are 
set  by  law  (49  U.S.C.  app.  2311,  2316 
and  23  U.S.C.  127,  respectively).  The 
conversion  of  these  values  to  metric 
equivalents  is  not  intended  to  change 
the  law.  However,  pubUc  acceptance  of 
the  metric  system  will  be  considerably 
delayed  unless  regulatory  Umits  are 


n  asonably  easy  to  use,  remember,  and 
ei  iforce. 

The  Congress  enacted  the  current 
s:  Bgle-axle,  tandem-axle,  and  gross 
V  eight  Umits— 20,000,  34,000,  and 
8  ),000  poimds,  respectively— lor  , 
e  :onomic  and  engineering  reasons,  but 
i1  obviously  chose  roimd  numbers  to 
j^omote  compliance  and  ease  of 
enforcement.  That  policy  is  also 
e  nbodied  in  the  Bridge  Formula,  where 
c  ilculated  weights  must  be  rounded  to 
t  le  nearest  500  pounds  (23  U.S.C. 
1 17(a)],  producing  a  weight  table  with 
ii  icrements  of  exactly  500  or  1,000 
p  3unds.  In  other  words,  the  legal  Umit 
c  >uld  be  nearly  250  pounds  higher  or 
li  iwer  than  tha  5.gaie  generated  by  the 
f  trmula.  The  Congress  balanced  its 
i  kterest  in  establishing  precise  and 
a  xur^te  weight  limits  with  the  need  to 
make  a  complex  proposal  more 
\f  orkable.  Similarly,  the  FHWA  beUeves 
lat  some  compromises  are  necessary  to 
^concile  the  statutory  mandates  to 
iforce  size  and  wei^t  Umits 
mominated  in  English  imits  with  the 
gbal  to  promote  conversion  of  all 
I  leasurements  to  the  metric  system. 

Consider,  for  example,  the  maximum 
\  'eight  for  a  tandem  axle,  34,000 
I  oimds.  The  precise  metric  equivalent 
i !  15,422.4  kilograms.  Converting  to  a 
fractional  value  is  obviously 
itnpractical,  and  the  nearest  whole 
1  ilogram  is  an  awkward  number  also. 
( >ne  kilogram  represents  65  ten- 
t  lousandths  of  1  percent  (.0065  percent) 
( f  15,422  kilograms.  In  an  industry 
\  rhere  scales  are  considered  acceptable 
i '  they  are  accurate  to  within  0.2 
]  ercent.  1  Idlogram  has  Uttle  meaning. 
J  imilarly.  a  48-foot  trailer  is  14.6304 
1  leters  long.  Enforcement  officers  are 
]  ot  in  a  position  to  measure  ten- 
I  lousandths  of  a  meter,  but  all  Metric 
(  evices  for  measuring  length  are 
(  alibrated  in  hundredths  of  a  meter. 
With  this  in  mind,  the  FHWA  has 
ecided,  for  purposes  of  enforcing 
ederal  wei^t  law,  to  allow  the 
oimding  of  weight  values  up  or  down 
0  the  nearest  whole  number  of 
;ilograms  evenly  divisible  by  10;  this 
;ives  a  margin  of  error  of  about  5 
Lilograms.  In  the  example  above,  the 
.5,422.4  kilogram  tandem-axle  limit 
vould,  therefore,  be  rounded  down  to 
.5,420  kilograms.  Five  kilograms,  just 
>ver  11  pounds,  are  well  within  the  0.1 
>ercent  margin  of  error  allowed  by  the 
4ational  Institute  of  Standards  and 
'  'echnology  for  a  new  certified  truck 
icale.  Such  a  scale  could  have  a  margin 
)f  error  of  20  pounds  when  weighing  a 
iO.OOO-poimd  single  axle.  34  pounds 
vhen  weighing  a  34,000-pound  tandem 
ixle,  and  proportionally  more  for 
leavier  loads.  The  FHWA  beUeves  that 


this  conversion  standard  will  ease  the 
transition  to  the  metric  system  while 
ensiuing  that  the  weight  standards 
established  by  the  Congress  are 
enforced.  We  anticipate  that 
implementation  of  this  conversion 
standard  will  have  no  effect  on  current 
loading  and  enforcement  practices,  as 
no  change  in  current  weight  regulations 
is  intended. 

The  FHWA  also  will  allow  the 
measurement  of  dimensional  values  to 
the  nearest  one-himdreth  of  a  meter.  A 
48-foot  trailer,  therefore,  would  be  14.63 
meters  long.  Since  dimensions  do  not 
fluctuate  like  vehicle  weights,  the 
FHWA  anticipates  fewer  problems  in 
enforcing  these  limits.  The  rule 
establishing  a  vehicle  width  of  2.6 
meters  as  the  legal  equivalent  of  102 
inches,  23  CFR  658.15(a)  remains 
unchanged. 

The  metric  weight  table  (appendix  A) 
yields  values  more  precise  than  those 
resulting  bom  the  rounding  method 
described  in  this  notice.  For  example, 
the  table  shows  that  a  three-axle  vehicle 
with  a  32-foot  (or  9.75  meter)  wheelbase 
has  a  gross  weight  limit  of  27,216 
kilograms;  States  may  round  this  figure 
to  27,220  kilograms.  The  values  in  the 
table  have  not  been  roimded,  however, 
because  the  FHWA  will  not  require 
States  to  further  roimd  Federal  weight 
standards  if  they  choose  not  to  do  so. 
The  metric  values  in  the  table  represent 
the  conversion  of  English  imits  which 
have  already  been  rounded  one  time  as 
discussed  earlier. 

This  notice  supersedes  the  FHWA's 
previous  policy.  In  a  May  16, 1994, 
letter  to  the  Florida  Department  of 
Transportation,  which  was  transmitted 
to  the  other  States,  the  Associate 
Administrator  for  Motor  Carriers 
announced  that  the  Agency  intended 
"to  use  as  precise  conversions  as 
possible  to  determine  the  metric 
equivalent  to  the  English  unit."  After 
further  consideration,  the  FHWA  has 
determined  that  the  roimding  methods 
described  above  are  consistent  with  the 
requirements  of  Federal  law  and  will 
reduce  the  difficulties  inherent  in 
switching  from  EngUsh  to  metric  ujiits. 

With  regard  to  terminology,  the 
FHWA  is  aware  that  the  correct 
technical  equivalent  for  an  English 
"weight"  limit  would  be  a  metric 
"mass"  limit.  However,  because  of  its 
historic  and  widespread  use,  the  term 
"weight  limits,"  when  referring  to 
commercial  motor  vehicles,  will  be 
retained  for  the  present  time. 

The  FHWA  will  use  the  following 
conversion  factors,  as  estabhshed  by  the 
American  Society  for  Testing  and 
Materials  (ASTM)  in  its  Standard  ASTM 
E380.  "Standard  Practice  for  Use  of  the 
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SI  hitemational  System  of  Units.' 
arrive  at  metric  equivalent 
measurements: 


to 


Conversions  of  Dimensional 
Quantities 


WeigM 


1  pound  -  0.4536  kilo- 
grams. 

1  Metric  ton  -  2.206 
pounds. 

1  Metric  ton -1,000 
I(ik)gram3. 


Distance  and  dimen- 
sions 


1  miles  1.609  kilo- 
meters. 

1  loot  =  0.3048  me- 
ters. 

1  inch  =  25.4  miN»- 
meters. 


ConversioB  aad  Rounding 

When  converting  mixed  size  or 
weight  units,  e.g.,  feet  and  inches,  to  the 
metric  equivalent,  reduce  the 
measurement  to  the  smaller  unit  before 
converting  to  metric  and  rounding.  For 
example,  10  feet.  3  inches  equals  123 
inches;  123  inches  multiplied  by  25.4 
millimeter/inch  equals  3,124.2 
millimeters;  round  to  3120  millimeters 
or  3.12  meters. 

Convening  Part  658  to  Metric 
Measurements 

The  metric  equivalent  of  every 
EngUsh  unit  of  measurement  which  is 
used  in  23  CFR  part  658  and  which 
applies  in  all  States  is  provided  in  the 
following  table: 

Conversions  of  Weight  QuAnrmES 


Quantity 

Metric  equivalent 

3  inches 

76  miRimetefs. 

27  incties  _    

0.69  meters. 

3  feet _... 

0.91  meters. 

40  inches  —     >    _.. 

1.02  meters. 

4  feet 

1.22  meters. 

96  inches 

2.44  meters. 

102  inches      

2.6  meters.* 

108  inches  -         

2.74  meters. 

12  feet .      w..    .. 

3.66  meters. 

28  fe^ 

8.53  meters. 

28.5  feet 

8.69  meters. 

34  feet 

10.36  meters. 

36  feet 

10.97  meters. 

41  feet „... 

12.5  meters. 

45  feet 

13.72  meters. 

48  feet „.. 

14.63  meters. 

60  feet  .....      _., 

18.29  meters. 

65  feet 

19.81  meters. 

75  feet ...._ _„. 

22.86  meters. 

'An  exception  to  the  standard  conversion 
^ocess  established  by  23  CFR  65ai5<a). 

Other  conversions 


Quantity 

Ittotricequiv- 
aient 

1  mile 

500  pounds  per  inch 

1.61  km. 
8930  kg/m. 

Quantity 

Metric  equiv- 
afent 

1lb.._ „     

1,000  fcs  ._.    _      . 

0.4536  kg. 
450  kg. 
9,070  kg. 
15.420  kg. 
36.290  kg. 

20J300  lbs  ..        

34JXX)  lbs _ 

80.000  lbs 

Metric  Equivalent  of  the  Federal  Bridge 
Formula 

The  Federal  Bridge  Formula  found  in 
23  U.S.C.  127  is  an  integral  part  of  the 
limits  placed  on  vehicle  weight  The 
Bridge  Formula  in  Enghsh  units  is  as 
follows: 

W=The  maximiun  weight  in  pounds 
that  can  be  carried  on  a  group  of 


two  or  more  axles  to  the  nearest  500 
pounds. 

L=The  distance  in  feet  between  the 
outer  axles  of  any  two  at  mwe 
consecutive  axles. 

N='nie  number  of  axles  being' 
considered. 

Because  the  statute  requires  the  use  of 
English  units  to  calculate  Bridge 
Formula  hmits,  a  metric  formula  is  not 
feally  possible.  However,  appendix  A 
reproduces  in  EngUsh  and  the 
equivalent  metric  units  the  weight  table 
generated  by  the  Bridge  Formula.  The 
values  in  this  table  reflect  the  FHWA's 
poUcy  of  rounding  down  when 
calculated  weights  faU  exactly  halfway 
between  500-pound  increments. 
Because  the  Bridge  Formula  is  designed 
to  protect  the  highway  infrastructure, 
the  agency  has  determined  that  this 
conservative  policy  is  consistent  with 
the  statutory  mandate. 

Congress  decided  to  adopt  the  metric 
system  nearly  20  years  ago.  A  notice  of 
proposed  rulemaking  would  serve  no 
purpose  since  conversion  to  that 
standard  is  the  poUcy  of  the  United 
States.  There  may  be  errors  in  the  data 
pubUshed  in  this  notice,  however,  and 
the  FHWA  has  therefore  estabUshed  a 
docket  to  receive  technical  comments 
on  these  provisions.  The  interpretations 
will  be  corrected  as  necessary,  and  in 
case  of  omissions,  consideration  wiU  be 
given  to  additional  interpretations. 

(Sec  123.  Pub.  L.  95-599.  92  Stat.  2701;  23 
U.S.C  127. 141,  and  315;  49  U.S.C  31111- 
31114:  and  49  CFR  1.48. 

Issued  on:  September  30, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 


Based  on  weight  formula  W  =  SOO      -=— --H2N  +  361 
APPENDIX  A— PERMISSIBLE  GROSS  LOADS  FOR  VEHICLES  IN  REGULAR  OPERATION  ^ 


"^S,!S'i!£?^WirsS'„graS ""^""°^^'Sf?5!S,?S;SSl*.t"r«""'^ 


Cnhmnl 

Cohimn2 

Axles 

3  Axles 

4  Axles 

5  Axles 

lb 

kg 

R) 

kg 

lb 

kg 

lb 

kg 

4  

.. — .«„.„. ___._„ 

1.22 
1.52 
1.83 
2.13 
2.44 
2.44 
2.74 
3.05 
345 
3.66 

34,000 
34.000 
34,000 
34.000 
34,000 
38.000 
39.000 
40.000 

15.422 
15.422 
15,422 
15.422 
15.422 
17.237 
17.690 
18.144 

^9J05^ 
19.278 
19.732 
19.958 
20,412 

50.dd6 



...« 

5  

—•-*—»..•■...•...•.■....•.••■•.•.•... 

" 

6  

7  

,.~. 

""*'***** 

22.680 



""***'*" 

8  

aoi 

9  „-... 

10  

34.000 
42.000 
42.500 
43.500 
44/)00 
45.000 

.... 

— 

11  

••>..........» 

12  _. 
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13  . 

14  , 

15  . 

16  . 

17  , 

18  , 

19  . 

20  . 

21  . 
22 
23 
24  . 
25 

'26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
5t 
52 
53 
54 
55 
56 
57 
58 
59 
60 


61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 


Column  1 


Column  2 


3.96 

A27 

4.57 

4.88 

5.18 

5.49 

5.79 

6.10 

6.40 

6.71 

7.01 

7.32 

7.62 

7.92 

8.23 

8.53 

8.84 

9.14 

9.45 

9.75 

10.06 

10.36 

10.67 

10.97 

11.28 

11.58 

11.89 

12.19 

12.50 

12.80 

13.11 

13.41 

13.72 

14.02 

14.33 

14.63 

14.94 

15.24 

15.54 

15.85 

16.15 

16.46 

16.76 

17.07 

17.37 

17.68 

17.98 

18.29 


Column  1 


Column  2 


18.59 

18.90 

19.20 

19.51 

19.81 

20.12 

20.42 

20.73 

21.03 

21.34 

21.64 

21.95 

22.25 

22.56 

22.86 

23.16 

23.47 

23.77 

24.08 

24.38 


Axles 


kg 


3  Axles 


lb 


45,500 
46,500 
47,000 
48,000 
48.500 
49.500 
50,000 
51,000 
51,500 
52,500 
53,000 
54,000 
54,500 
55,500 
56.000 
57,000 
57,500 
58.500 
59,000 
60,000 


kg 


20,639 
21,092 
21,319 
21,773 
22.000 
22.453 
22,680 
23,134 
23,360 
23.814 
24.041 
24,494 
24,721 
25.175 
25.402 
25,855 
26,082 
26.536 
26.762 
27.216 


4  Axles 


50.500 
51.500 
52.000 
52,500 
53,500 
54.000 
54.500 
55.500 
56,000 
56.500 
57.500 
58.000 
58.500 
59.500 
60.000 
60.500 
61,500 
62,000 
62,500 
63,500 
64,000 
64.500 
65.500 
66,000 
66,500 
67.500 
68,000 
68,500 
69,500 
70,000 
70,500 
71,500 
72,000 
72,500 
73,500 
74.000 
74.500 
75,500 
76,000 
76,500 
77.500 
78,000 
78.500 
79.500 
80.000 


kg 


22.907 

23.360 

23,587 

23,814 

24.268 

24,494 

24.721 

25.175 

25.402 

25.628 

26,082 

26,309 

26,536 

26,989 

27,216 

27.443 

27.896 

28,123 

28.350 

28.804 

29,030 

29,257 

29.711 

29,938 

30,164 

30.618 

30.845 

31,072 

31,525 

31,752 

31,979 

32,432 

32.659 

32,886 

33,340 

33,566 

33.793 

34.247 

34.474 

34,700 

35,154 

35.381 

35.608 

36,061 

36.288 


5  Axles 


58.000 
58.500 
59.000 
60,000 
60.500 
61.000 
61.500 
62.500 
63.000 
63,500 
64,000 
65,000 
65,500 
66,000 
66.500 
67.500 
68,000 
68,500 
69,000 
70,000 
70,500 
71,000 
71,500 
72,500 
73,000 
73,500 
74.000 
75,000 
75,500 
76.000 
76,500 
77,500 
78,000 
78,500 
79,000 
80,000 
80,500 
81,000 
81,500 
82,500 
83,000 
83,500 
84.000 
85.000 
85,500 


kg 


26,309 

26,536 

26,762 

27,216 

27.443 

27.670 

27,896 

28.350 

28.577 

28.804 

29.030 

29.484 

29.711 

29,938 

30,164 

30.618 

30.845 

31,072 

31.298 

31,752 

31,979 

32.206 

32,432 

32,886 

33,113 

33,340 

33,566 

34,020 

34,247 

34,474 

34,700 

35,154 

35,381 

35,608 

35,834 

36,288 

36,515 

36,742 

36.968 

37.422 

37,649 

37,876 

38.102 

38,556 

38,783 


6  Axles 


lb 


90,500 
91.000 
92.000 
92,500 
93,000 
93,500 
94.000 
95,000 
95,500 
96,000 
96,500 
97,000 
98.000 
98,500 
99,000 
99,500 
100,000 
101.000 
101.500 
102.000 


kg 


41,051 

41,278 

41,731 

41,958 

42,185 

42,412 

42,638 

43,092 

43,319 

43,546 

43,772 

43,999 

44,453 

44,680 

44,906 

45,133 

45,360 

45,814 

46,040 

46,267 


7  Axles 


lb 


95,500 

96,000 

96,500 

97,500 

98,000 

98,500 

99,000 

99,500 

100,000 

101,000 

101,500 

102,000 

102,500 

103,000 

103,500 

104,500 

106,000 

105,500 

106,000 

106,500 


kg 


43,319 
43,546 
43,772 
44226 
44,453 
44.680 
44,906 
45.133 
45.360 
45,814 
46,040 
46,267 
46,494 
46,721 
46,948 
47,401 
47,628 
47.855 
48.082 
48.308 


8  Axles 


9  Axles 


lb 


101,000 
101,500 
102,000 
102,500 
103,000 
103,500 
104,500 
105,000 
105,500 
106,000 
106,500 
107.000 
107.500 
108.500 
109.000 
109,500 
110,000 
110,500 
111,000 
111,500 


kg 


45,814 
46,040 
46,267 
46,494 
46,721 
46,948 
47,401 
47,628 
47.855 
48.082 
48,308 
48,535 
48,762 
49,216 
49,442 
49,669 
49.896 
50.123 
50.350 
50,576 


lb 


106,500 
107.000 
107,500 
108,000 
108,500 
109,000 
109,500 
110,000 
111,000 
111,500 
112,000 
112,500 
113,000 
113,500 
114,000 
114,500 
115,500 
116,000 
116,500 
117,000 


kg 


48,308 
48,535 
48,762 
48,989 
49,216 
49,442 
49,669 
49,896 
50,350 
50,576 
50,803 
51,030 
51,257 
51,484 
51,710 
51,937 
52,391 
52,618 
52,844 
53,071 
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Coiuninl 


81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  .. 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 


Column  2 


24.69 

24.99 

25.30 

25.60 

25.91 

26.21 

26.52 

26.82 

27.13 

27.43 

27.74 

28.04 

28.35 

28.65 

28.96 

29.26 

29.57 

29.87 

30.18 

30.48 

30.78 

31.09 

31.39 

31.70 

32.00 

32.31 

32.61 

32.92 

33.22 

33.53 

33.83 

34.14 

34.44 

34.75 

35.05 

35.36 

35.66 

35.97 

36.27 

36.58 


6  Axles 


102,500 

103,000 

104,000 

104.500 

105,000 

105,500 

106,000 

107.000 

107,500 

108,000 

108.500 

109.000 

110.000 

110.500 

111.000 

111,500 

112,000 

113,000 

113,500 

114,000 

114,500 

115.000 

116.000 

116.500 

117.000 

117.500 

118,000 

119.000 

119,500 

120,000 

120,500 

121.000 

122.000 

122.500 

123.000 

123.500 

124.000 

125,000 

t25,500 

126.000 


kg 


46,494 

46,721 

47,174 

47.401 

47.628 

47.855 

48,082 

48,535 

48,762 

48,989 

49,216 

49,442 

49,896 

50,123 

50,350 

50.576 

50.803 

51.257 

51.484 

51.710 

51.937 

52.164 

52,618 

52.844 

53.071 

53.298 

53.525 

53.978 

54.205 

54.432 

54.659 

54.888 

55.339 

55.566 

55.793 

56.020 

56.246 

56.700 

56.927 

57.154 


7  Axles 


107.000 

108.000 

108.500 

109.000 

109.500 

110,000 

110.500 

111,500 

112,000 

112,600 

113.000 

113.500 

114,000 

115,000 

115,500 

116.000 

116.500 

117.000 

117.500 

118.500 

119,000 

119,500 

120,000 

120,500 

121,000 

122,000 

122,500 

123,000 

123.500 

124,000 

124,500 

125.500 

126,000 

126,500 

127,000 

127.500 

128,000 

129,000 

129,500 

130,000 


kg 


48,535 

48,989 

49.216 

49,442 

49,669 

49,896 

50,123 

50,576 

50.803 

51,030 

51.257 

51,484 

51,710 

52,164 

52.391 

52.617 

52,844 

53.071 

53.298 

53,752 

53,978 

54,205 

54,432 

54.659 

54,886 

55,339 

55.566 

55.793 

56.020 

56.246 

56.473 

56.927 

57.154 

57.380 

57,607 

57.834 

58,061 

58.514 

58.741 

58,968 


SAxles 


2^  ^^^Sl^^^^.^^^t^?:^.'^.^}^.^^!^?^  required  by  statute. 


112.500 

113.000 

113,500 

114.000 

114.500 

115.000 

115,500 

116,500 

117,000 

117.500 

118,000 

118,500 

119.000 

119,500 

120,500 

121.000 

121.500 

122.000 

122.500 

123.000 

123.500 

124,500 

125,000 

125,500 

126.000 

126.500 

127.000 

127.500 

128.500 

129,000 

129,500 

130,000 

130.500 

131,000 

131.500 

132,500 

133,000 

133.500 

134.000 

134.500 


kg 


51.030 

51.257 

51.484 

51,710 

51.937 

52.164 

52,391 

52,844 

53,071 

53,298 

53,525 

53,752 

53.978 

54.205 

54.659 

54.886 

55.112 

55.339 

55.566 

55.793 

56,020 

56,473 

56.700 

56.927 

57.154 

57.380 

57.607 

57.834 

58.288 

58.514 

58,741 

58,968 

59,195 

59.422 

59.648 

60.102 

60.329 

60.556 

60.782 

61.009 


9Axle8 


117.500 

118.000 

118.500 

119.000 

120.000 

120.500 

121.000 

121.500 

122,000 

122.500 

123.000 

123.500 

124.500 

125,000 

125,500 

126,000 

126.500 

127,000 

127.500 

128,000 

129.000 

129,500 

130,000 

130.500 

131.000 

131.500 

132,000 

132,500 

133.500 

134.000 

134.500 

135,000 

135,500 

136,000 

136.500 

137.000 

138.000 

138,500 

139.000 

139.500 


kg 


53.298 

53.525 

53.752 

53.978 

54,432 

54,659 

54.886 

55.112 

55.339 

55.566 

55.793 

56.020 

56.473 

56.700 

56.927 

57.154 

57.380 

57,607 

57,834 

58,061 

58,514 

58,741 

58,968 

59,195 

59,422 

59.648 

59.875 

60.102 

60.556 

60,782 

61,009 

61,236 

61,463 

61.690 

61,916 

62.143 

62.597 

62.824 

63.050 

63.277 


2The  foflowtng  loaded  vehwle  must  not  operate  over  H15^4  bridges:  3-S2  (^axle)  with  wheelbase  less  than  -w  it^  /11 
WttSS*^  "^  *^  '^  "*'  ^'^-^^  "^"^'^  ^  <^^>  wmi^ffiSlSSril tee?anJ7-,?,'l^^9i 


58  meters);  2-S1-2 
9-axle  vehicies  regard- 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

3lCFRPart580 

Haitian  Transactions  Regulations; 
Suspension  of  Unilateral  Sanctions 

agency:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  rule;  amendments. 

SUMMARY:  In  light  of  the  pending 
restoration  of  the  democratically- 
elected  government  of  Haiti,  the 
Treasury  Department  is  amending  the 
Haitian  Transactions  Regidations  to 
suspend  imilateral  U.S.  sanctions  with 
respect  to  Haiti,  including  unblocking 
the  property  of  most  Haitian  nationals 
resident  in  Haiti,  terminating  the 
prohibition  on  most  financial  transfers 
between  Haiti  and  the  United  States, 
and  terminating  a  ban  on  the  entry  of 
certain  vessels  into  U.S.  ports.  The 
amendment  further  generally  authorizes 
exports  to  Haiti  of  food  and  food 
products,  and  announces  the 
availability  of  specific  licenses  for 
certain  humanitarian,  journalistic,  and 
other  transactions  in  conformity  with 
United  Nations  sanctions. 
EFFECTIVE  DATE:  October  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
f.  Roth,  Chief  of  Policy  Planning  and 
Program  Management  (tel.:  202/622- 
2500),  Steven  I.  Pinter,  Chief  of 
Licensing  (tel.:  202/622-2480),  or 
William  B.  HoQman,  Chief  Counsel  (tel.: 
202/622-2410).  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  dociunent  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  the  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/515-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

On  March  31, 1992,  the  Department  of 
the  Treasury  promulgated  the  Haitian 
Transactions  Regulations,  31  CFR  part 
580  (the  "Regulations"),  in  consultation 
with  the  Department  of  State,  to 
implement  the  President's  Executive 
Orders  No.  12775  of  October  4, 1991. 
declaring  a  national  emergency  with 
respect  to  Haiti  and  ordering  specified 
meastires  against  Haiti,  and  No.  12779 
of  October  28, 1991.  ordering  a  trade 
embargo  against  Haiti.  Since  the 
Regulations  were  published,  the 
President  has  issued  6  additional 


Executive  orders:  Executive  Orders  No. 
12653  of  June  30. 1993.  "Blocking 
Government  of  Haiti  Property  and 
Prohibiting  Transactions  With  Haiti," 
vJo.  12872  of  October  18, 1993, 
'Blocking  Property  of  Persons 
Dbstructing  Democratization  in  Haiti," 
^lo.  12914  of  May  7, 1994  "Prohibiting 
certain  Transactions  With  Respect  to 
iaiti,"  No.  12917  of  May  21, 1994 
'Prohibiting  Certain  Transactions  With 
tespect  to  Haiti,"  No.  12920  of  June  10, 
1994  "Prohibiting  Certain  Transactions 
with  Respect  to  Haiti."  and  No.  12922 
of  Jime  21. 1994  "Blocking  Property  of 
Certain  Haitian  Nationals."  The 
Regulations  are  being  amended  to 
modify  sanctions  imposed  under  these 
orders,  although  certain  prohibitions  set 
forth  in  the  orders  themselves  are  not 
reflected  in  the  Regulations. 

Section  580.211.  prohibiting  the  entry 
into  U.S.  ports  of  vessels  engaged  in 
imauthorized  trade  vdth  Haiti,  is 
removed  and  reserved.  Section  580.518 
is  added  to  the  Regulations  to  generally 
authorize  the  exportation  to  Haiti  of 
food  and  food  products.  Section  580.519 
is  added  to  generally  authorize  financial 
transfers  to  and  from  Haiti.  A 
conforming  amendment  is  made  to 
§  580.516(a),  whidi  authorized  certain 
food  exports  to  Haiti  now  covered  by 
§  580.518.  No  payments  or  transfers  to 
the  de  facto  regime  in  Haiti  or  to 
persons  listed  as  Blocked  Persons  of 
Haiti  in  revised  appendix  A  are 
permitted  in  connection  with 
transactions  authorized  pursuant  to 
§  580.518  or  S  580.519.  Section  580.520 
is  added  to  unblock  the  property  of 
Haitian  nationals  resident  in  Haiti  not 
listed  in  revised  appendix  A.  It  does  not 
authorize  new  transactions  with  or 
unblock  property  of  the  Government  of 
Haiti  or  persons  listed  as  Blocked 
Persons  of  Haiti  in  appendix  A  to  part 
580. 

Section  580.521  is  added  to  inform 
the  public  that  specific  licenses  are 
available  on  a  case-by-case  basis  for  the 
exportation  to  Haiti  of  fuel  and 
equipment  for  electric  power 
generation,  telecommunications 
materials,  media  and  educational 
supplies,  agricidtural  supplies  and 
construction  and  transportation 
supplies  for  humanitarian  piuposes. 
Section  580.522  is  added  to  announce 
the  availability  of  specific  licenses  Ua 
certain  charter  flights  for  the  use  of 
humanitarian  organizations  and 
journalists  between  the  United  States 
and  Haiti.  Such  licenses  will  be  issued 
in  conformity  with  United  Nations 
Security  Coimcil  procedures  with 
respect  to  mandatory  sanctioiu  against 
Haiti.  Section  580.523  is  added  to 
generally  license  temporary  exportation 


by  journalists  and  broadcast  media  of 
equipment  to  Haiti  needed  for  reporting, 
broadcasting,  and  documentary  film 
making  there,  and  for  similar  temporary 
importation  into  the  United  States  of 
equipment  for  Haitian  journalists  and 
broadcast  media. 

Finally,  appendix  A  to  part  580 
("Blocked  Persons  of  Haiti")  is  amended 
to  reflect  ciurent  information  on  persons 
whose  property  remains  blocked  by 
provisions  contained  In  Executive  Order 
No.  12775, 12779, 12853, 12872. 12914. 
12917, 12920,  or  12922.  The  names  of 
persons  whose  property  was  blocked 
solely  on  the  basis  of  their  status  as 
Haitian  nationab  resident  in  Haiti, 
pursuant  to  section  1(a)  of  Executive 
Order  No.  12922.  have  been  removed. 

Because  the  Regulations  Involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  580 

Administrative  practice  and 
procediu^,  Agricultural  commodities. 
Banking  and  finance.  Blocking  of  assets. 
Exports,  Foods,  Haiti.  Imports. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  580  is  amended 
as  set  forth  below: 

PART  580-HAmAN  TRANSACTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  580 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C  1701-1706;  50  U.S.C 
1601-1651;  22  U.S.C  287c;  3  U.S.C  301;  E.O. 
12775,  56  PR  50641,  3  CFR,  1991  Comp.,  p. 
349;  E.0. 12779,  56  FR  55975.  3  CFR,  1991 
Comp.,  p.  367;  E.0. 12853,  58  FR  35843,  3 
CFR.  1993  Comp.,  p.  612;  E.0. 12872, 58  FR 
54029.  3  CFR  1993  Comp.,  p.  658;  E.O. 
12914,  59  FR  24339.  May  10, 1994;  E.O. 
12917,  59  FR  26925,  May  24, 1994;  B.O. 
12920,  59  FR  30501,  June  14. 1994;  E.O. 
12922,  59  FR  32645.  June  23, 1994. 

Sut>part  B — Prohibitions 
§580.211  [Removed] 

2.  Section  580.211  is  removed  and 
reserved. 

Subpart  E— Licenses,  Authorizations 
and  Statements  of  Licensing  PoHcy 

3.  The  heading  of  §  580.516  is  revised 
to  read  as  follows,  and  the  text  is 
amended  by  deleting  paragraph  (a)  and 
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deleting  the  paragraph  designation  "(b)" 
before  the  remaining  text. 

§  580.516  Exportation  of  propane. 

*        *        •        •        » 

4.  Section  580.518  is  added  to  read  as 
follows: 

§  580.518  Exportation  of  food  and  food 
products. 

Exportation  from  the  United  States  to 
Haiti  of  food  and  food  products  is 
authorized,  provided  that  no  payment  or 
transfer  in  connection  therewith  may  be 
made  to,  from,  or  through  a  person 
hsted  in  appendix  A  to  this  part.  The 
authorization  contained  in  this  section 
does  not  eUminate  the  need  to  comply 
with  regulatory  requirements  governing 
exports  and  reexports  administered  by 
other  federal  agencies. 

5.  Section  580.519  is  added  to  read  as 
follows: 

§580.519  Financial  transfers 
authorized. 

Payments  and  transfers  of  funds  or 
other  financial  or  investment  assets  or 
credits  to  Haiti  from  or  through  the 
United  States,  or  to  or  through  the 
United  States  from  Haiti,  otherwise 
prohibited  under  section  1  of  Executive 
Order  No.  12920,  59  FR  30501  (June  14, 
1994),  are  authorized,  provided  that  no 
payment  or  transfer  may  be  made  to, 
from,  or  through  a  person  listed  in 
appendix  A  to  this  part. 

6.  Section  580.520  is  added  to  read  as 
follows: 

§  580.520  Certain  Haitian  nationals 
unblocked. 

Except  with  respect  to  the  property 
and  interests  in  property  of  persons 
listed  in  appendix  A  to  this  part,  all 
property  and  interests  in  property  of 
Haitian  nationals  resident  in  Haiti 
otherwise  blocked  pursuant  to  section 
1(a)  of  Executive  Order  No.  12922.  59 


FR  32645  (June  23, 1994).  are 
unblocked. 

7.  Section  580.521  is  added  to  read  as 
follows: 

§580.521  Licensing  of  certain  exports. ' 

Specific  Ucenses  may  be  issued  on  a 
case-by-case  basis  authorizing  the 
exportation  from  the  United  States  to 
Haiti  of  fuel  and  equipment  for  electric 
power  generation,  telecommunications 
materials,  media  and  educational 
supplies,  agricultural  supplies,  and 
construction  and  transportation 
supplies  for  humanitarian  purposes.  No 
payment  or  transfer  to,  from,  or  through 
a  person  listed  in  appendix  A  to  this 
part  will  be  authorized  in  connection 
with  licenses  issued  under  this  section. 

8.  Section  580.522  is  added  to  read  as 
follows: 

§580.522  Licensing  of  certain  charter 
flights. 

Specific  licenses  may  be  issued  on  a 
case-by-case  basis  authorizing  charter 
flights  between  the  United  States  and 
Haiti  for  use  by  humanitarian  relief 
agencies  to  transport  needed  personnel 
and  supplies,  or  for  use  by  journalists 
covering  events  in  Haiti.  No  paj-ment  or 
transfer  to,  from,  or  through  a  person 
hsted  in  appendix  A  to  this  part  will  be 
authorized  in  connection  with  licenses 
issued  under  this  section. 

8.  Section  580.523  is  added  to  read  as 
follows: 

§  580.523  Temporary  exports  and 
imports  of  journalists'  and  broadcast 
media  equipment. 

(a)  Joiu-nalists  and  broadcast  media 
may  temporarily  export  from  the  United 
States  to  Haiti  equipment  needed  for 
reporting  and  broadcasting  from  Haiti 
and  for  documentary  film  making  in 
Haiti,  provided  that  such  equipment  is 
removed  from  Haiti  as  soon  as  the 
specific  reporting,  filming,  or 
broadcasting  is  completed,  and 


Name/Rank 


provided  that  such  equipment  is  not 
made  available  for  the  use  of  persons 
listed  in  appendix  A  to  this  part. 

(b)  Haitian  journalists  and  broadcast 
media  may  temporarily  Import  into  the 
United  States  friam  Haiti  equipment 
needed  for  reporting  and  broadcasting 
from  outside  Haiti  and  for  documentary 
film  making  outside  Haiti. 

9.  Appendix  A  to  part  580  is  revised 
to  read  as  follows: 

APPENDIX  A  TO  PART  580— 
BLOCKED  PERSONS  OF  HAITI 

Note:  Section  I  of  appendix  A  lists  the 
names  of  individuals  whom  the  Director 
of  the  Office  of  Foreign  Assets  Control 
has  determined  are  blocked  individuals 
of  Haiti,  either  because  they  are 
included  within  the  definition  of  the 
"de  facto  regime  in  Haiti"  as  defined  in 
Executive  Order  12755,  or  because  thev 
meet  criteria  for  blocking  referred  to  in 
section  1(b)  of  Executive  Order  12922. 
Section  II  of  appendix  A  identifies 
entities  of  the  de  facto  regime  in  Haiti 
whose  assets  are  blocked.  Property  of 
these  individuals  and  entities  that  is 
located  in  the  United  States  or  within 
the  possession  or  control  of  U.S. 
persons,  including  their  overseas 
branches,  is  blocked,  and  transactions 
with  these  individuals  and  entities  are 
prohibited. 

The  information  hsted  below  is  the 
most  complete  information  now 
available  to  the  Office  of  Foreign  Assets 
Control.  The  absence  of  any  particular 
person  from  appendix  A  is  not  to  be 
construed  as  evidence  that  the  person  is 
not  a  part  of.  or  owned  or  controlled  by. 
or  acting  or  purporting  to  act  directly  or 
indirectly  on  behalf  of,  the  de  facto 
regime  in  Haiti,  or  is  not  otherwise  a 
blocked  individual  or  entity  of  Haiti 
pursuant  to  the  criteria  referred  lo  in 
section  1(b)  of  Executive  Order  12922. 

/.  Blocked  Individuals  of  Haiti 


ACCLUCHE,  Alberic  L.;  Lieutenant 
ADOLPHE,  Fran^oJs  J.;  Lieutenant 
AIMABLE,  Jacques  Jean;  Lieutenant 
ALCENAT,  Jean-Dugas;  Lieutenant 
ALCEUS,  Raoul;  Captain 
ALCIDE,  Anthony,  Majoi 
ALCY,  Pierre-Antotne;  Lieutenant 
ALEUS,  Louisme;  Lieutenant 
ALEXANDRE,  Amos;  Ueutenant 
ALEXANDRE,  Care!  Camille;  Lieutenant 
ALEXANDRE,  Dusner;  Lieutenant 
ALEXANDRE,  Jean  Charlaime;  Lieutenant 
ALEXANDRE.  Johel;  Ueutenant 
ALEXANDRE,  Joseph  Dieunor;  Captain 
ALEXANDRE,  Ket)eau;  Ensign 
ALEXANDRE,  PauJ  Franfois;  Captain 
ALEXANDRE.  SamueJ;  Captain 
ALEXIS,  Dioget;  Lieutenant 


Organization 


Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 


Armed 
Armed 
Armed 
Armed 
Armed 
Anned 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Idenlitying  Information 


Date  of  Birth 


Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 


29  Octotjer  "1944 

7  April  1947 

21  January  T942 
25  June  1940 
15  April  1953 
15  September  1944 
15  August  1940 

8  May  1956 
24  July  1946 
19  July  1963 

27  July  1960 

1  February  1945 

28  March  1954 
23  Apnl  1958 

30  December  1952 
27  October  1945 

5  October  1955 
10  July  1959 
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Name/Rank 


ALEXtS,  J«an  Cailo;  Captain 
ALEXIS.  JoMph  B.;  Lieutenant  Cotonel 
ALEXIS.  Rolanct  Ueulenant 
ALR^>,  Joaaph  Brioe;  Ueutenant 
ALIMONOR.  Herwd:  Lieutenant 
ALTIOOR.  Gaiie;  Captain 
ALT100R.  Rodrigue;  Lieutenant 
ALZUPHAR.  AUof;  fAafor 
ALZUPHAR,  Jean-Marie  B.;  Lieutenant 
ANOOU,  Adolphr,  Captain 
ANDRE.  Amos;  Senator 
ANDRE,  Charles  Alienor:  Comntander 
ANDRE,  Louis-Frtto:  Lieutenant 
ANDRE.  Ruguins;  Lieutenant 
ANDRE.  Voltaire;  Ueutenant 
ANDRESOL.  Mario;  Lieutenant 
ANtS.  Venus;  Lieutenant 
ANTOME.  Jean  Edouard  M.;  Lieutenant 
ANTOME,  Jonas;  Lieutenant 
ANTOINE,  Max 

ANTOINE,  RaynaM  Fritz;  Captain 
ASMATH.  Luc  Roger;  Lieutenant 
ATOURISTE.  Antoine:  Colonel 

ATOURISTE,  Antoine,  Jr. 
ATOURISTE.  Vladunir  Ahmed 
AUOATE,  Franlz;  Lieutenant 
AUGUSTM,  Anne  Mario;  Lieutenant 
AUGUSTiN.  Edner  Captain 
AUGUSTIN.  Gabriel 
AUGUSTIN,  Henry  Rot)ert;  Colonel 
AUGUSTIN.  Jean-Christophe;  Lieutenant 
AUGUSTIN.  Michel;  Ueutenant 
AVRIL.  Butoau;  Lieutertant 
BACKER.  Jacques  (a.k.a.  BAKER, 
Jacques):  former  Minister 


BACKER.  Marie 

BAGUIDY,  Joseph  Dominique;  former  Dep- 

utyCWef 
BARTHELEMY.  Joseph  Luma;  Lieutenant 
BARTt^LUS,  Joseph;  Lieutenant 
BASTEN.  Baker;  Lieutenant  Cotonel 
BASTIEN.  Karl-Henry;  Ueutenant 
BASTIEN,  Ludwig;  Lieutenant 
BASTIEN.  Patrick  Henri;  Captain 
BAZARD.  Louis  Eric;  Ueutenant 
BAZELAIS.  Antoine;  Major 
BAZILE,  Davkl:  Major 
BAZILE,  Franck;  Lieutenant 
BAZILE,  Serge;  Lieutenant 
BAZIN.  Marc  L;  former  Prime  Minister 
BEAUBIEN.  Fontane;  Major 
BEAUBRUN.  Mondesir;  Cotonel 
BEAUBRUN.  Noel  Sylvatt;  C^itain 
BEAUDOUIN.  Louis  Jacques;  Major 
BEAUGE.  Hugo;  Lieutenant 
BELHOMME,  PaWck;  Lieutenant 
BELNEAU.  Sylvto:  Lieutenant 
BELZIR,  Ecdealaste;  Lieutenant 
BENECHE.  Ery;  Lieutenant 
BENJAMIN,  Dumas 
BENOIT.  Etienne:  Lieutenant  Cotonel 
BENOIT.  Francois;  Hxmer  Minister 

BERNARD,  Lesly:  Lieutenant 
BERTIN,  MireMe  Durocher 


BERTRAND,  Oezile;  Major 
BERTRAND,  Dotrkiquer,  Ueutenant 
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Organization 


Hiiitian 
Haitian 
Haitian 
Hiitian 
H^n 
Haitian 
Haitian 
Haitian 
Haitian 
iltian 
tian 
litian 
[jtian 
Haitian 
Haitian 
Haitian 
Hiitian 
Haitian 
Hiiitian 


Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Amned  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Pariament 
Armed  Forces 
Armed  Forces 
Arnied  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 


Hi  litian  Armed  Forces 
Hi  litian  Armed  Forces 
Hi  litian  Armed  Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Hi  litian  Armed  Forces 

Hi  litian  Armed  Forces 

Hi  litian  Armed  Forces 

Hi  Lilian  Armed  Forces 

Hi  litian  Armed  Forces 

M  nistry  of  Agriculture, 

National  Resources 

and  Rural  Oevetop- 

ment 


H  liti  Police 


H  litian 
H  litian 
H  litian 
H  litian 
H  litian 
H  litian 
H  litian 
H  litian 
H  litian 
H  litian 
H  litian 


Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Amwd 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


H  litian  Armed  Forces 
H  litian  Anned  Forces 
H  litian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
litian  Armed  Forces 
litian  Amwd  Forces 
Armed  Forces 
litian  Armed  Forces 
intral  Bank  of  Haiti 
tian  Armed  Forces 
Inistry  of  Foreign  Af- 
jfairs  and  Worship 
:ian  Armed  Forces 


itian  Armed  Forces 
itian  Amrted  Forces 


Identifying  Informatmn 


haiti 

Haiti 

Haiti  \ 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Les  Cayes,  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Rue  9,  Port-au-Prince,  Haiti;  Passport 
No.  318-85  (Haiti) 

Haiti 

Haiti 

Delmas  31 ,  Rue  Verly  9,  Port-au- 
Prince,  Haiti;  Passport  No.  79-039396 

Son  of  Col.  Antoine  Atouriste;  Haiti 

Son  of  Col.  Antoine  Atouriste;  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Liflavois  Bon-Repos,  Val  de  Atxes  11, 
Haiti 


Wife  of  Jacques  Backer;  Liliavois  Bon- 
Repos,  Val  de  Atxes  1 1 ,  Haiti 
Haiti 

Haiti 

Haiti  ,  . 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Delmas  75,  Port-au-Prince,  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

P.O.  Box  2450.  Port-au-Prince,  Haiti 

Haiti 

Haiti 

Haiti 

Legal  Counsel  to  LTG  Raoul  Cedras: 
Rue  Duncombe  31,  Port-au-Prince, 
Haiti;  Passport  No.  79-16252 

Haiti 

Haiti 


Date  of  Birth 


19  January  1958 
16  Jmuary  1942 
22  April  1961 

14  November  1946 
12  August  1948 

11  April  1958 

30  November  1950 
16  December  1946 
21  November  1960 
24  Max  1953 
30  March  1957 
1  Decerrtjer  1953 
7  June  1948 
1  October  1964 

15  December  1950 

20  July  1960 

29  April  1946 
28  April  1940 

30  Novemtser  1942 
28  December  1954 

24  September  1961 
4June  1963 

3  July  1951 

12  November  1976 

13  August  1984 

16  June  1968 
10  July  1961 
19  May  1949 

1  Fetxuary  1945 

21  June  1951 
6  May  1941 

4  June  1937 

19  October  1955 
1  March  1940    • 


25  December  1949 

20  April  1946 

14  January  1954 
28  October  1948 
31  May  1946 

13  December  1958 

14  June  1963 

26  April  1958 
4  April  1937 

20  February  1940 
4  August  1955 
16  December  1958 

15  April  1950 
6March1932 

20  August  1954 
10  May  1949 

25  Oecember  1938 

21  July  1946 

22  May  1961 
4  May  1959 
18August1938 
19  February  1954 

19  December  1949 

1  September  1949 
13  January  1935 

2  May  1936 

1  April  1968 

20  October  1959 


31  March  1951 
14  April  1953 


Nan)e/Rank 


BIAMBY,  Philippe;  Brigadter  General 
BIJOUX.  Frantz;  Lieutenant 
BISSAINTHE;  Gerard 
BLAISE,  Jeerv-Baptiste  P.;  Ueutenant 
BLANC,  Andree  G.;  Ueutenant 
BOISNORD.  Lherisse;  Ueutenant 
BOISROND,  Jean,  Dr.;  Minister 

BOSQUET,  Chartemagne;  Ueutenant 
BOUCARD,  Arnoux 

BOUCARO,  RosevaW;  Ueutenant 
BOUCHER,  Edner  Major 
BOULIN.  Marie-Carmelle;  Captain 
BOURDEAU,  Serge;  Lieutenant  Colonel 
BOYER,  Christophe  D.;  Lieutenant 
BRICE,  Francois;  Lieutenant 
BROSSARD,  Harry  Alix;  Lieutenant 
BRUNEAU,  Jean-Rotchito;  Captain 
BRUTUS,  Andre;  former  Minister 

BRUTUS,  Jean  Emmanuel;  Director  . 

BRUTUS,  Patrick 


CADET,  EbrsBie;  Rrst  Seaetary 

CADET,  Emmanuel;  Captain 
CAUXTE.  Aiix  CaNce;  Ueutenant 
CAUXTE,  Andre;  former  Minister 

CAUXTE,  Geriles;  C^Main 
CANTAVE.  Jean-Ro6ny;  Ueutenant 
CARRENARD,  Philippe;  Cotonel 
CAZEAU,  Jean-Lucien;  Ueutenant  Colonel 
CEDRAS,  Christian 
CEDRAS.  Dkier 

CEDRAS,  Michaelle 

CEDRAS.  Raoul;  Ueutenant  General 

CEDRAS.  Raoul  Olivier 

CEDRAS,  Yank* 

CELESTIN,  Eddie  (aJca.  CELESTIN,  Eddy) 

CELESTIN,  Yves;  Ueutenant  Commander 

CELIN.  Franck:  Ueutenant  Cotonel 

CENAFILS,  Castera;  Captain 

CENEAC.  Rony;  Lieutenant 

CESAR,  Abelan  Lieutenant 

CESAR.  Jean-Kermichel;  Lieutenant 

CETOUTE,  Julis;  Ueutenant 

CHAM,  Julio,  Lieutenant 

CHAMBLAIN.  Louis  Judel 


CHAMPAGNE.  Jew  Yves  Hancy;  Captain 
CHAMPAGNE.  Lflianer.  Lieutenant 
CHAPUSETTE.  Maris  Cariine;  Lieutenant 
CHARLES,  Alexis  Volcy  L;  Ensign 
CHARLES,  Astrel;  Lieutenant 
CHARLES,  Benoit;  Lieutenant 
CHARLES,  Faustin;  Lieutenant 
CHARLES.  Jean  CtantenI;  Lieutenant 
CHARLES.  J08el;M^ 
CHARLES.  Jomftn  LJBUtenant 
CHARLES.  MMn  Laarte;  Lieutenant 
CHARLES.  Meroidtou;  UeUenant 
CHARLES.  PiSTO  Qmm  Captain 
CHARLES.  Pierre-Hemsfic;  Captain 
CHARLES,  SoiWls;  Lieutenant 
CHARLES,  Websrt;  Uautenart 
CHARLES-PIERRE,  Jean-Marie;  Lieutenam 
CHARLES-PIERRE.  Lima  J.;  Captain 


Organization 


Haitian  Armed  Forces 
Haitian  Armed  Forces 

Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Ministry  of  Putslic 

Health 
Haitian  Armed  Forces 
Government  Industrial 

Parte 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Ministry  of  Social  Af- 
fairs 
Tetenationale  dX»ti 


Executive  Bureau  of 

"January  18"  Senate 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Ministry  of  Information- 

and  Coordination 
Haitian  Anned  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Haitian  Armed  Forces 


Civil  Aviation  Aufftority 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Fbroes 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Revolutionary  Front  for 
Advancement  and 
Progress  of  HaM 
(FRAPH) 
Haitian  Arrned  Forces 
Haitian  Anned  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Foroes 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Amrted  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
HaKian  Armed  Foroes 


Identifying  Information 


Haiti 

Haiti 

25  Ruye  Capoi.  Port-au-Prince.  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Passport  No.  86-312687  (Haiti);  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Rue  de  Centre  No.  134,  Port-au-Prince 
Haiti 

Delmas  60  No.  15,  Port-au-Prince. 
Haiti;  Passport  No.  83-92060  (Haiti) 

Delmas  40,  National  Shopping  Center  c/ 
0  Brutu»  Press  Agency,  Port-au- 
Prince,  Haiti 

Haiti.  possit)le  legal  permanent  resident 
of  the  United  States 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Son  of  LTG  Raoul  Cedras;  Haiti 

imp.  Sambour  126,  Port-au-Prince.  Haiti 

JarHjary  1940 
Daughter  of  LTG  Raoul  Cedras;  Haiti 
Haiti 

Son  of  LTG  Raoul  Cedras;  Haiti 
Wife  of  LTG  Raoul  Cedras;  Haiti 
Haiti;  Passport  No.  79-2874  (Haiti) 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 


Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 


Date  of  Birth 


21  September  1952 

20  May  1962 

16  December  1929 
16  March  1964 

21  Septemt)er  1956 

3  Fetxuary  1948 

2  December  1946' 

12  January  1948 
21  January  1935 

18  October  1960 
24  March  1956 
15  July  1955 

29  August  1945 

19  September  1955 
15  May  1953 

4  April  1960 

5  June  1954 

6  August  1943 

20  October  1958 
6  October  1952 


1  June  1947 

5  Fetxuary  1946 
25  August  1944 

13  July  1940 

4  March  1955 

16  May  1938 

14  May  1949    ' 
4  January  1951 

17  September  1984 


28  February  1980 

9  July  1949 

18  August  1977 
2  January  19S4 
13  May  1940 

19  October  1954 

10  September  1950 
22  October  1953 
18  January  1960 

8  January  1956 

9  September  1943 

4  Man:h  1951 

5  November  1947 


6  February  1960 

14  July  1959 

24  January  1960 
22Man:hl9e6 

25  December  1950 
12  May  1959 

20  August  1951 

8  September  1948 
23Febmary  1951 
6  March  1938 
27  July  1957 

5  August  1953 
9July19S9 

6  July  1957 

21  Oecerrber  1936 

15  April  1957 
8  August  1950 

2  December  1955 
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NaiTie/Rani< 


UMI 


CHARLES-PIERRE.  Sandry  F.M.;  Captain 
CHARLEUS,  Joseph  Rivaud;  Lieutenant 
CHARUER,  Antony;  Captain 
CHARLOTIN,  Fritz;  Lieutenant 
CHATEUN,  Lucien  A.;  Captain 
CHERENEFANT.  Tony;  Ueutenant 
CHERFILS,  Serge;  Lieutenant 
CHERISKA.  Eric;  Lieutenant 
CHERY,  Fritzner;  Lieutenant 
CHERY,  Georges  Fils;  Lieutenant 
CHERY,  Pierre-Andre;  Lieutenant 
CHERY.  Victor  Louis;  Captain 
CINEAS,  Alex  (a.K.a.  CINEAS,  Alix) 

CINEAS.  Charles  RE.;  Major 
CINEAS.  Victor,  Lieutenant  Colonel 
CINEUS,  Augusta  Ulrick;  Lieutenant 
CINTELLUS,  Antoine  A.H.;  Lieutenant 
CLEMENT.  Antony;  Captain 
CLEMENT.  Jacques;  Lieutenant 
CLERJEUNE,  Adeline 
CLERJEUNE,  Christian 
CLERJEUNE,  Leopold;  Colonel 

CLERJEUNE,  Sethi 

CLERMONT.  Jean-Roger;  Captain 

COFFY.  Gesnen  Lieutenant 

CONSTANT,  Emmanuel  Toto" 

CORENTIN.  Waiio;  Lieutenant 

CORIDON,  Clausel;  Ueutenant 

CORVIL  Saint-NJean;  Lieutenant 

COUTARD,  Marie  E.C.;  Captain 

CREVECOEUR.  Rodrigue;  Lieutenant  Colo- 
nel 

CYPRIEN,  Jean  Thomas;  Lieutenant  Colo- 
nel 

CYRILLE.  Denis;  Lieutenant  Colonel 

DAGRIN,  Pleno;  Lieutenant 

DAVID.  Charles;  Minister 

DE  RONCERAY.  Hul)ert 

DEBROSSE,  Neptune  M.;  Captain 

DEEB,  Joel 

DEGRAFF,  Claude  Bernard  (a.k.a.  Bernard 

DESGRAFF);  Director 
DEGRAFF.  Jean  Ernst;  Lieutenant 
DELAUNAY,  Joseph  Gracien;  Colonel 
DELILE.  Jehova;  Lieutenant 
DELSOIN,  Jean  Robert.  Minister 

DELTOR.  Pien^e  Camil;  Lieutenant 
DELVA.  Reginald;  Lieutenant 
DENIS,  Cart 

DENIS,  Jacques;  Major 
DERVIL,  Elie-Franc;  Lieutenant 
DERVILUS,  Andre  Labanet;  Lieutenant 
DESAMOURS,  Antoinius;  Lieutenant 
DESARMES.  Louis;  Lieutenant 
DESGRAFF,  Bernard  (a.k.a.  Claude  Bernard 

DEGRAFF);  Director 
DESIR,  Joseph;  former  Minister 
DESIR,  Roland;  Captain 
OESPLANTES,  Serge;  Major 
DESROSE,  Jean-Philippe;  Lieutenant 
DESROSIERS,  Eddy;  Ueutenant 
DESROSIERS,  Jean-Guy;  Lieutenant 
DESROSIERS.  Joseph  Hubert;  Lieutenant 
DESSANT,  Joseph  Franck;  Lieutenant 
DESSIN,  Jean  Baptiste  C;  Captain 
DEUS,  Damas;  Lieutenant 
DEVILMA.  Joseph  M.;  Lieutenant  Colonel 
DIEUOONNE.  Brutus  M.;  Colonel 
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Organizatkxi 


Haitiafi  Armed 
Haitiah  Armed 
Haitian  Armed 
Haitiah  Armed 
Haitiai)  Armed 
Haitiaii  Armed 
Haitiai  Armed 
Haitian  Armed 
Haitian  Armed 
Haitian  Armed 
Haitian  Armed 
Haitian  Armed 


lian , 


Haitian  Armed 
Haitian  Armed 
Haitian  Armed 
Haitian  Arnned 
Haitian  Armed 
Haitiai  Armed 


Porces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Haitiai  i  Armed  Forces 


Haitiar  i 
Haitian 

Haitiaif 

Haitiarl 

Haitiai 

Haitiai 

Haitiai 


Armed  Forces 
Armed  Forces 

Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 


Haitiail  Armed  Forces 

Haitiart  Armed  Forces 
Haitian  Armed  Forces 
Ministi^  of  Foreign  Af- 

faira  and  Worship 
Mok>ili2ation  for  Na- 

tionil  Devek)pment 
Haitiail  Armed  Forces 

Telenationale  D'Haiti 

Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Ministry  of  Commerce 

and  Industry 
Haitian  Armed  Forces 
Haitiail  Armed  Forces 


Haitiai 
Haitiai 
Haitiai 
Haitiai  i 
Haitiai  I 
Telenj  t 


Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
ionale  D'Hafti 


Nation  i\  Education 
Haitiai  Armed  Forces 
Haitiai  Arnr)ed  Forces 
Haitiai  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitiari  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


hjentifying  Information 


Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti  ' 

Delmas  3l ,  Rue  Coutard  No.  7,  Port- 
au-Prince,  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Wile  of  Col.  Leopold  Clerjeune;  Haiti 

Son  o1  Col.  Leopold  Clerjeune;  Haiti 

Delmas  31 ,  Rue  E.  Laforest,  Port-au- 
Prince,  Haiti;  Passport  No.  90678797 

Son  of  Col.  Leopold  Clerjeune;  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 
Haiti 
Haiti 

Haiti 

Haiti 

Haiti;  U.S.A 

Route  Peguyville  No.  1,  Port-au-Prince, 
Haiti;  Passport  No.  79-015305  (Haiti) 
Haiti 
Haiti 
Haiti 
Port-au-Prince,  Haiti 

Haiti 

Haiti 

No.  38,  Rue  Chavannes,  Port-au- 
Prince,  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Route  Peguyville  No.  1 ,  Port-au-Prince; 
Haiti;  Passport  No.  79-015305  (Haiti) 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 


Date  of  Birth 


2  June  1961 

18  January  1940 
27  October  1958 

15  December  1953 

6  June  1941 

8  August  1937 

10  March  1947 

16  September  1952 

1 1  October  1960 

30  May  1951 

9  July  1959 

24  December  1938 

15  June  1932 

24  May  1951 
14  October  1942 
21  February  1962 
14  October  1959 

7  May  1954 

27  January  1959 

27Jun50 

7Dec82 

24  August  1950 

25  Feb  81 

24  October  1938 
20  August  1955 
27  December  1956 

20  February  1953 
29  September  1959 

8  February  1948 

19  Novemtjer  1954 

10  February  1955 

24  April  1958 

18  November  1944 

12  August  1946 

27  March  1941 

20  August  1932 

21  May  1944 

28  June  1954 

9  July  1959 

24  November  1943 

21  January  1949 

14  July  1948 
2  May  1944 

6  February  1961 

31  August  1967 
20  April  1943 

9  March  1955 

10  September  1955 
28  December  1940 

16  October  1948 

2  May  1938 
9  July  1959 

18  Feb  48 

24  November  1955 

18  February  1955 

7  JarHjary  1949 

3  November  1961 

4  March  1946 

12  November  1940 
7  June  1955 

15  January  1944 
1  August  1939 

4  December  1948 
I  3  December  1938 


Name/Rank 

Organizatkm 

Menlifying  lnformatk>n 

Date  of  Birth 

DIEUDONNE.  Louidn;  Lieutenant 

Haitian  Armed  Forces 

H«li 

25  September  1961 

DIMANCHE.  Jeaf>-4tebert:  Ueutenant 

Haitian  Armed  Forces 

Hm 

4Au||ust1945 

DOLCINE,  Jean-Marty;  Captain 

Haitian  Armed  Forces 

HaM 

26  October  1939 

DOMINIQUE.  Jeen  Claude;  Lieutenant 

Haitian  Armed  Forces 

Haiti 

2  September  1951 

DOMINIQUE,  Ralph;  Lieutenant 

Haitian  Armed  Forces 

Haiti 

11  Febnjary  1961 

DORCE,  Saintalus;  Lieutenant 

Haitian  Arnwd  Forces 

Haiti 

26  July  1953 

DOREUEN.  Cart:  Colonel 

Haitian  Armed  Forces 

Haiti;  Passport  No.  82-57899 

24  Jwwary  1949 

DOREUEN.  Didier  Davis 

Son  at  Col  Carl  Doreten;  Haiti 

4  Oeoeniw  1981 

DOREUEN,  Giovanni  Emmanuel 

Son  (rf  CoL  Carl  Dorelien;  Haiti 

23  December  1980 

DOREUEN,  Kail  Steven 

Son  o(  CoL  Can  Dorelien;  Haiti 

14  July  1979 

DOREUEN.  Marie  Cariine 

Wife  of  Col.  Cart  Dorelien;  Haiti 

12  December  195,') 

DORGELUS.  Ludovic;  Ueutenant 

Haitian  Armed  Forces 

Haiti 

7  September  1940 

DORVAL,  llertant;  Lieutenant 

Haitian  Armed  Forces 

Haiti 

4  July  1943 

DORVAL,  Paul;  Major 

Haitian  Armed  Forces 

Haiti 

8  November  1949 

DORVELUS,  Uonel;  Lieutenant 

Haitian  Armed  Forces 

Haiti 

10  August  1945 

DORVIL.  Roland;  Lieutenant 

Haitian  Armed  Forces 

Haiti 

20  October  1953 

DORVIUER,  Jean  Christian;  Ueutenant 

Haitian  Armed  Forces 

Haiti 

9  September  1939 

DORZIN,  Atxien  Ensign 

Haitian  Armed  Forces 

HM 

7  August  1950 

DOUBY.  Camilla 

Wife  of  Cok>nel  Frantz  Douby;  Rue 
Cheriez  9,  Rue  4  No.  8,  Port-au- 
Prince,  Haiti 

18Ju»yl955 

DOUBY.  Frantz;  Cotonel 

Haitian  Armed  Forces 

Rue  Cheriez  9,  Rue  4  No.  8.  Port-au- 
Prince,  Haiti 

19  January  1948 

DOUiLLON,  Lamailine;  Lieutenant  Colonel 

Haitian  Armed  Forces 

Haiti 

22  July  1946 

DOURA,  Stagne;  Captain 

Haitian  Armed  Forces 

Haiti 

18  January  1958 

DUBIC,  Joseph  Raoui:  Lieutenant 

Haitian  Armed  Forces 

Haiti 

8  Febniary  1941 

DUBUCHE,  Barrier;  Captain 

Haitian  Armed  Forces 

Haiti 

18  May  1945 

DUCHEMIN,  Guy;  Colonel 

Haitian  Armed  Forces 

Haiti 

29  September  1931 

DUFRESNE,  Jean  Roland;  Major 

Haitian  Aimed  Forces 

Haiti 

11  June  1956 

DUMAS,  Joseph  1  aivent;  Major 

Haitian  Armed  Forces 

Haiti 

9  July  1947 

DUMERQEANT.  Giiius  J.;  Captain 

Haitian  Armed  Forces 

Haiti 

17  January  1941 

DUMORIN,  Ls.  Maoari;  Lieutenant 

Haitian  Arnied  Forces 

Haiti 

25  January  1948 

DUMORNAY,  Joseph  Justin;  Ueutenant 

Haitian  Armed  Forces 

Haiti 

31  March  1968 

DUPERVAL,  Arte  Skibhan 

Daughter  of  Maj.  Gen.  Jean  Claude 
Oupervai;  Haiti 

27  May  1988 

DUPERVAL,  Jem-Claude;  Major  General 

Haitian  Armed  Forces 

Haiti 

19  Febnjary  1947 

DUPLAN,  Rigaud:  Minisier 

Ministry  of  Economy 
and  Finance 

Haiti 

1  August  1941 

DUPOUX,  Serge:  M^ 

Haitian  Armed  Forces 

Httni 

22  January  1956 

DUTREUIL.  Jean-Mwie;  Deputy  Director 

Office  for  Pennanem 

Boite  Vertalhs  No.  1.  Port-au-Pnnce. 

30  May  1950 

Maintenance  of  Road 

Haiti;  Passport  1^.  80-70804  (Haiti) 

Network 

DUVERNE.  Jean  Emmanuel;  Major 

Haitian  Armed  Forces 

Haiti 

22  November  1951 

DUVERSEAU,  Jean-Robert;  Lieutenant 

Haitian  Armed  Forces 

Haiti 

27  May  1954 

EDOUARO.  Charies;  Lieutenant 

Haitian  Armed  Forces 

Haiti 

12  January  1946 

EDOUARD.  Eddy;  Ueutenant 

Haitian  Armed  Forces 

Haiti 

19  November  1962 

EDOUARZIN,  Jean  Maurice;  Captain 

Haitian  Armed  Forces 

Haiti 

25  October  1944 

EUE.  Je«t-Nesty;  Lieutenant 

Haitian  Armed  Forces 

Haiti 

2  December  1960 

EUE,  Ra^  Director 

Conseil  Natkxial  des 

Kitometer  1 1 ,  Bon  Repos.  Haiti;  Passport 

31  August  1952 

Telecomnxjnicatiortt 

No.  82-46261  (Haiti) 

ELYSEE,  Anioine  FenekKt;  Lieutenant 

Haitian  Armed  Forces 

Haiti 

13  June  1936 

ELYZEE,  YoneJ  "SonSon" 

Route  Jacquet  Na  15.  Delmas  95,  Port- 
au-Pnnce,  Haiti;  Passport  No.  92- 
011253  (Haiti) 

19  July  1951 

EMILE,  Jean  Abner;  Captain 

Haitian  Armed  Forces 

Haiti 

29  January  1956 

EMILE,  Saint-^JMJis;  Lieutenant 

Haitian  Armed  Forces 

Haiti 

1Juty1940 

EMIUEN.  Mtehei:  Lieutenant 

Haitian  Armed  Forces 

Haiti 

12  June  1939 

EMMANUEL.  Exaus;  Ueutenant 

Haitian  Armed  Forces 

Hatf 

5  January  1940 

ESTIMABLE.  Sadeine:  Lieutenant 

Haitian  Armed  Forces 

Haiti 

7  March  1948 

ESTIME,  Mexan**:  Ueutenant 

Haitian  Armed  Foroaa 

HaM 

11  September  1953 

ETIENNE.  Ariala  Hany;  Lieutenant 

Haitian  Armed  Forcea 

Haiti 

27  October  1958 

ETIENNE,  Jean-Mify;  Major 

Haitian  Armed  Forces 

Haiti 

21  September  1952 

ETIENNE.  Joasiten:  Ueutenant 

Haitian  Armed  Forces 

Haiti 

10  July  1954 

ETIENNE.  Lofd  Waman  Major 

Haitian  Armed  Forces 

HaM 

22MaiCh1952 

ETIENNE.  Renan;  Ueutenant 

Haitian  Armed  Forces 

HaM 

17  August  1964 

EUGENE.  AnMna;  Ueutanait 

Haitian  Afmsd  Foicaa 

Haiti 

21  July  1942 

EUSTACHE.  Vflhon;  Oolonei 

Haitian  Anned  Foroaa 

HaM 

20Noven«terl942 

EXCELLENT.  Bartrand  RonaM;  Ueutenant 

Haitian  Armed  Forces 

HaM 

24  May  1961 

EXCEUS,  Rook:  Uoutorani 

Haitian  Armed  Foroaa 

Hm 

16Augu«1961 

FAIETON.  OoudonnB:  Ueutenant 

Haitian  Anned  Foroaa 

HaM 

31  OaoetKbar  1953 

FEUX.  Jean-Oaniei;  Lieutenant 

Haitian  Anned  Forces 

Haiti 

13  May  1959 

FELIX.  Jean-fkbalt  Ueutenant 

Haitian  Armed  ForoM 

HaM 

iSFibruaiyi957 

FETIERE.  Edmoirii  Captein 

Haitian  Anned  Forces 

HaM 

9MBiiii1962 

FIDELE.  JmnAmdam;  Lieutenant 

Haitian  Anned  Forcea 

HaM 

SAugust1960 
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Name/Rank 


UMI 


FILS-AIME,  Gerard;  Lieutenant 
FILS-AIME,  Hefve;  Lieutenant 
FILTIDOR,  Louis  Jean;  Lieutenant 
FLEURY.  Antotne;  Lieutenant 
FLOREAL.  Maic;  Lieutenant 
FLORESTANT,  Joseph  Lennoine;  Colonel 
FLOREXIL.  Edwin;  Major 
FLORIVAL.  Jean;  Deputy  Director 

FORCANT,  Carol;  Captain 
FORD,  Emmanuel;  Minister 


FORT.  Wiener  (ak.a.  FORT.  Weiner) 

FOUCAND.  Hene  (a.k.a.  FOURCANO, 

Herve) 
FRANCE,  Pierre-Noel;  Lieutenant 
FRANQOIS,  Evans  Macfarland 


FRANCIS,  Guy;  foniier  Deputy  Minister 

FRANQOIS,  Jean  Hen/ay;  Lieutenant 
FRANQOIS,  Jeart-Fiene;  Major 
FRANQOIS,  Jerome;  Lieutenant 
FRANQOIS,  Joseph  Michel;  Ueutenant 
Cotonel 

FRANQOIS,  Paul  Audman  Lieutenant 
GABRIEL.  Jean  Rotwrt;  Cotonel 
GABRIEL.  Yolette  Cantave 

GARCON,  Atterme  Maurice;  Lieutenant 
GARCON.  Denoil  Ceradus;  Lieutenant 
GASSAN,  Jean  Necicen  Lieutenant  Colonel 
GAUBERT,  Cartyte;  Lieutenant 
GAY,  Pierre  GeiaU;  Ensign 
GEDEON.  Jean  Evans;  Lieutenant-Cotonel 
GEORGEON,  Joseph  Hones;  Lieutenant 
GEORGES,  Francois  Arnold;  Lieutenant 
GEORGES.  ReynaM 
GERMAIN.  Angiade;  Lieutenant 
GERMAIN,  DMtorel;  Lieutenant 
GERMAIN.  Henri  P.;  Lieutenant-Colonel 
GERMAIN.  Petiel;  Lieutenant 
GILLES,  Joseph  Harry;  Lieutenant 
GIRAUD,  Michel  P.  L;  Captain 
GOBY,  Jean  Bnjnel:  Cotonel 
GONEL,  Berlrand;  Lieutenant 
GRACIA.  DhJerol;  Captain 
GREFFIN,  Jean  Gary;  Captain 
GROSHOMME.  Belony;  Cotonel 
GUERRIER.  Derby;  Lieutenant-Cotonel 

GUERRIER,  Jean  Roger;  Major 
QUILLAUME,  Edouard  Saint-Jean;  Member 

GUILLAUME.  Ftobert;  Lieutenant 
GUILLAUME.  Luo-Oaudin;  Lieutenant 
GUILLAUME-SAM.  Jusmide;  Ueutenant 
GUILLAUMETTE,  Antoine;  Lieutenant 
GUSTAVE,  Christian;  Lieutenant 
GUSTAVE,  Joaname;  Lieutenant 
HAGE.  Mona  Isable;  Captain 
HALLOUN.  Romeo 
HENRY.  Jean-Mary  Fritz;  Major 
HENRY,  Vemarie;  Lieutenant 
HENRYS,  AnWne  Gracta;  Lieutenant 
HERMANN,  Michei-Ange;  Lieutenant  Cokh 

nel 
HEROLD.  Andre:  Lieutenant 
HILAIRE.Mn;  Captain 
HILMAIN.  Adrian  D.;  Lieutenant 
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Orgarnzation 


Haiti]  n  Arjned  Forces 
Haiti)  n  Armed  Forces 
Haiti4  n  Armed  Forces 
Haiti!  n  Armed  Forces 
Haitii  n  Armed  Forces 
Haiti!  n  Armed  Forces 
Haitii  n  Armed  Forces 
Minis  :ry  of  Foreign  Af- 

faii  3  and  Worship 
Haitit  n  Armed  Forces 
Miniary  of  Plarming 
and  External  Co- 
operation 
Minis  ry  of  Economy 
am  Finance 


Haitii  n  Armed  Forces 


Minis  ry  of  Interior  and 

Na  ional  Defense 
Haitii  n  Armed  Forces 
Haiti!  n  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Amried  Forces 


Haiti)  n  Armed  Forces 
Haitian  Armed  Forces 


Haitian 
HaitUn 
Haitii  n 
Haitii  n 
Haitiin 
Haitiin 
Haitiin 
Haitiin 

Haitian 
Haitiin 
Haitiin 
Haitiin 
Haitiin 
Haitiin 
Haitiin 
Haitiin 
Haitiin 
Haitiin 
Haitiin 
Haitiin 


Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 

Armed 
Armed 
Armed 
Armed 
Arnied 
Amwd 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 

Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Haitii  n  Armed  Forces 
Chan  ber  of  Deputies  of 

Ha  lian  Parliament 
Haitii  n  Armed  Forces 
Haitii  n  Anned  Forces 
Haitii  n  Armed  Forces 
Hait^n  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitii  n  Armed  Forces 

Haitii  n  Armed  Forces 
Haitii  n  Armed  Forces 
Haitii  n  Anned  Forces 
Haitii  n  Amned  Forces 

Haitii  n  Armed  Forces 
Haitii  n  Armed  Forces 
Haitian  Armed  Forces 


Wentifying  Information 


Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 
Haiti 


Haiti 


Rue  Marcadle,  Bourdon,  Port-au-Prince. 

Haiti 
Haiti 
Haiti;  Dominican  Republic;  Passport  No. 

466-91;  Diplomatic  Passport  No.  92- 

012658 
Haiti 

Haiti    . 

Haiti 

Haiti 

Route  Aeroport,  Rue  Bergera,  imp. 
Beauchamp  No.  2.  Port-au-Pnnce. 
Haiti;  Passport  No.  81 151 1 12 

Haiti 

Haiti 

Route  Car.  3e  Mais.  Apres  Tribunal, 
Port-au-Prince.  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti;  U.S.A 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti    , 

Haiti 

Haiti 

Haiti 

Haiti;  Passport  No.  81-161845 

Drouillard  Sarthe  Village,  Port-au- 
Prince.  Haiti;  Passport  No.  85-271932 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

U.S.  citizen;  Passport  No.  Z5790133 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti  - 

Haiti 

Haiti 


Date  of  Birth 


2  October  1944 
10  January  1963 
27  Febnjary  1946 
27  July  1963 
2SAprH1942 
18  November  1949 
4  February  1955 
1  February  1930 

26  January  1939 
13  May  1933 


15  October  1941 

14  Jane  1964 

18  December  1952 
6  May  1952 


04  April  1953 

9  November  1947 
18  March  1951 
4  April  1944 
8  May  1957 


20  August  1962 

11  August  1953  or  1958 

I  June  1954 

26  July  1945 
220ct53 

12  Febrinry  1942 
9  March  1959 

23  December  1963 

II  April  1944 
14  January  1951 

4  September  1942 
16  October  1946 

13  July  1939 

4  September  1951 
6  September  1951 

9  January  1938 

22  January  1962 

14  December  1940 
28  September  1951 

10  April  1961 

13  March  1954 

6  December  1958 
12  February  1948 

14  October  1949 

20  April  1957 

19  February  1936 

28  June  1961 

30  September  1944 

24  July  1952 

8  November  1951 
3  February  1943 
10  October  1952 

29  May  1952 
l8Jariu8iyi957 
8  June  1951 
10Apf«1966 

20  January  1944 
3  October  1952 

23  March  1959 
3  July  1960 

7  February  1945 


Name/Rank 


HONORAT,  Jean-Oacques 

IRA,  Joseph  Miracle;  Major 
JACOB,  Joseph  Pierre;  Colonel 
JACOT,  Eristhene;  Captain 
JACQUES,  Antoine;  Lieutenant 
JACQUES,  Georges  I.;  Lieutenant 
JACQUES,  HerarcW-eWanc;  Ueutenant 
JACQUES,  Joseph  Yvon;  Lieutenant 
JACQUES,  Josue;  Lieutenant 
JACQUES-LOUIS,  Max;  Lieutenant 
JACQUET,  Henrius;  Captain 
JACQUITTE,  Jean  Wener;  Lieutenant 
JANVIER,  Jean-Jacques;  Lieutenant 
JASMIN,  Jacques-Guy;  Lieutenant 
JEAN,  Gracia 

JEAN,  Hasler  A.;  Lieutenant 
JEAN,  Jonas;  Colonel 
JEAN, Kend 
JEAN,  Phito;  Captain 
JEAN,  Rigaud;  Lieutenant 
JEAN-BAPTISTE,  Charles  Eusebe;  Colonel 
JEAN-BAPTISTE,  Elysee;  Lieutenant 
JEAN-BAPTISTE,  James;  Captain 
JEAN-BAPTISTE,  Jean  Occelus;  Lieutenant 
JEAN-BAPTISTE,  Lyonel;  Captain 
JEAN-BAPTISTE.  Michel-Ange;  Ueutenant 
JEAN-BAPTISTE,  Pierre-Jacques;  Ueuten- 
ant 
JEAN-BAPTISTE,  Rodiny;  Captain 
JEAN-BART,  Thomas  Kerns;  Captain 
JEAN-BRICE,  Ralph  Stanley;  Lieutenant 
JEAN-CHARLES,  Frantz  S.;  Captain 
JEAN-FRANQOIS,  Frantz;  Lieutenant 
JEAN-FRANQOIS.  Serge;  Lieutenant 
JEAN-GILLES,  Andre  M.;  Cotonel 
JEAN->JACQUES,  Yvon;  Captain 
JEAN-PAUL,  Innocent  J.-C;  Lieutenant 
JEAN-PHILIPPE,  Joseph  Nevert;  Ueutenant 
JEAN-PIERRE,  Arinks;  Member 

JEAN-PIERRE,  Gannel;  Lieutenant 
JEAN-PIERRE,  Mignard;  Lieutenant 
JEAN-PIERRE,  Saint  Surin;  Lieutenant 
JEANNITE,  Alfred;  Ueutenant 
JEANTY,  Vladimir 

JEROME,  Auguste  Raptiael;  Major 
JEUDV,  Jean-Claude;  Lieutenant  Colonel 
JEVOUSAIME.  Max;  Lieutenant 
JOACHIM.  Marie  Gina;  Lieutenant 
JOANIS,  Jackson;  Captain 

JOANIS.  Rachmany 
JOAZILE,  Jean-Rodoiphe;  Ueutertant 
JOCELYN,  Fritz;  Cotonel 
JOLICOEUR,  Olius;  Lieutenant 
JONASSAINT,  Emile,  Illegal  President 
JONASSAINT.  Renokl;  Lieutenant 
JONQUIS.  Antoine;  Lieutenant 
JOSAPHAT.  Andre  Claudel;  Lieutenant 

Cotonel 
JOSE,  Jean-Eugene;  Cotonel 
JOSEPH.  Antoine  Th.;  Lieutenant 
JOSEPH,  Claude;  Captain 
JOSEPH.  Claudy;  Ueutenant 
JOSEPH.  Demes  G.;  Lieutenant 
JOSEPH.  Frantz;  Director 


JOSEPH,  Jean  Bail;  Lieutenent 
JOSEPH,  Jean  Ronel;  Captain 
JOSEPH.  Jean  Ulrique;  Lieutenant 


Organization 


Ministry  of  Foreign  Af- 
fairs and  Worship 
Haitian  Arnied  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Arnried  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Ministry  of  Interior  and 

National  Defense 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 


Armed 
Armed 
Arn>ed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Chamber  of  Deputies  of 

Haitian  Parliament 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Hiutian  Armed  Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 

Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 

Haitian  Anned  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Offtoefor  Permanent 

Maintenance  of  Road 

Netv«>rk 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Identifying  Information 


Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 


Date  of  Birth 


1  April  1931 

14  March  1951 
22  April  1940 
22  June  1951 

24  November  1950 
28  December  1940 

16  October  1944 
8  March  1947 

17  April  1945 
4  June  1 964 
18Septemt>er  1951 

17  March  1967 

18  March  1935 

22  November  1945 

4  October  1937 

15  October  1950 
12  September  1951 

1  July  1961 

2  April  1954 

19  November  1942 
19  July  1942 

17  September  1946 
30  July  1959 

16  April  1944 
1  Man^  1947 

5  June  1960 
i2Septen*^  1955 


Haiti 

5  October  1959 

Haiti 

7  March  1959 

Haiti 

25  March  1968 

Haiti 

17  December  1960 

Haiti 

23  June  1 960 

Haiti 

15  February  1950 

Haiti 

19  April  1931 

Haiti 

25  November  1958 

Haiti 

24  April  1949 

Haiti 

3  October  1950 

Haiti 

15  September  1947 

Haiti 

13  May  1961 

Haiti 

13  October  1968 

Haiti 

16  January  1941 

Haiti 

11  July  1946 

Pontamara  27,  Uo.  51 ,  Port-au-Prince. 

15  January  1948 

Haiti 

Haiti 

8  September  1949 

Haiti 

28  March  1944 

Haiti 

26  May  1946 

Haiti 

30  September  1960 

Ruelle  Alix  Roy,  Imp.  Telemaque  No.  22, 

25  October  1958 

Port-au-Prince,  Haiti 

Daughter  of  Capt.  Jackson  Joanis;  Haiti 

l5Febnjary.  1986 

Haiti 

15  September  1962 

Haiti 

12  November  1941 

Haiti 

18  March  1949 

Haiti 

20  May  1913 

Haiti 

6  February  1953 

Haiti 

19  June  1946 

Haiti 

17  August  1956 

Ijaiti 

10  June  1952 

Haiti 

2  July  1945 

Haiti 

12  August  1956 

Haiti 

14  September  1961 

Haiti 

4  April  1943 

Rue  Nazon  No.  21,  Port-au-Prince, 

13  October  1954 

Haiti;  Passport  No.  80-58147  (Haiti) 

Haiti 

4  Dec  57 

Haiti 

15  March  1954 

Haiti 

23  September  1937 
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Name/Rank 


JOSEPH.  Jethro;  Ueutonert 
JOSEPH.  Louisiane;  Lieutenant 
JOSEPH,  Mhvton  Odamua;  Lieutenant 
JOSEPH,  Raphael  Atiiiio;  Lieutenant 
JOSEPH,  RkMl;  Major 
JOSEPH.  St-Fort;  Ueulenant 
JULES,  Jean  Aden  Lieutenant 
JUUSSE,  Roeemond;  Lieutenant 
JUSTAFORT,  Coulange;  Lieutenant  Colonel 
JUSTAFORT,  Serge;  Major 
KERCY,  Gairy  Michel;  Captain 
KERNIZAN,  Jean  Marc 
KERNIZAN.  Marc:  Ms^or 
KERNIZAN.  Mwie  Ctewe^ 
KERNIZAN.  Melissa 
KERSAINT,  Esneiden  Major 
KHAWLY,  Gerald 
KHAWLY,  Mtahel  Jacques 
LAFOND,  Jean-Dordh;  Lieutenant 
LAMANDE.  Rene  Rayrnond;  Lieutenant 
LAMOUR,  Phalange:  Ueulenant 
LAROCHELLE.  Qenrid;  Ct^in 
LAROOUE,  Serge:  Lieulemnt 
LASSEGUE,  Pierre  PtiiUppe 

LATORTUE.  Youri;  Lieutenant 

LAURORE,  Appdos;  Colonel 

LAZARRE.  Schubert;  Ueulenant 

LEANORE.  Edridq  Ci^ilain 

LEMITHE.  Felix;  Lieutenant  Colonel 

LENESCAT,  Joaeph  Chailat;  Lieutenant 

LEONARD.  FrwKic  Senator 

LEONIDAS.  Bemaido  R.;  Ueutenant-Colo- 
nel 

LESSAGE.  Jodei;  Colonel 

LEVASSEUR.  Iliovert:  Lieutenant 

LOISEAU.  Jenny 

LOISEAU,  Joel;  Meqor 

LOISEAU.  Ketly 

LOUIS.  CassMr;  Major 

LOUIS,  DiM«>henr.  Lieutenant 

LOUIS,  Edy;  Colonel 

LOUIS.  Gerard  E..  Jr.;  Lieutenant 

LOUIS,  Jean  Sagesse;  Lieutenant 

LOUIS.  Marc  AtMrt:  M^ 

LOUIS.  Max-Gabriel;  Lieutenant 

LOUIS.  Michel;  Colonel 

LOUIS-JACOUES.  Richelet  S.;  Major 

LOUISY.  Frandc  Lieutonani 

LUBIN.  Emmanuel;  Lieutenant 

LUBIN.  EmstJ.M.:Ma4or 

LUMAS,  Jean  Justin:  UeUenant 

MAHAUTIERE.  Pierre  Chaites:  UeutenanI 

MARC-CHARLES,  Henry  (Henri)  Robert; 
Colonei 

MARC-CHARLES.  Monique  (Marie  Flor- 
ence) 

MARCEU  Fritz  Qerakt;  Lieutenant 
MARCEUN.Eddy;Ca«)t^ 
MARIUS.  HyppoMr.  UMitorant 
MARIUS,  MNMa:  Uautanant 
MARS,  Bilere;  Captain 
MASSENA.  Somnen  C^Mn 
MASSENART.  Boniface  E.;  Lieutenant 
MATHURIN,  Frarol:  Uautanant  Colonel 
MATHURIN,Ginelti  Parodn;  Director 


MAURICE.  Joel;  Major 
MAURK^E.  Joseph  Fran9ols:  Ueulenant 
MAXIME.  Jean  Miguelltr.  Uautenant 
MAYARO.  Heniy  (HamQ  Max.  Brigadier 
Genent 


3iganizaiion 


Haitiaji 
Haitian 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 


Haitiai 
Haitian 


Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitiai 
Haitian 
Haitiaii 
Haitiaii 
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Armed 
Armed 
Armed 
Anned 
Ajuied 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Haltia  i  Armed  Forces 


Haitia  i  Armed  Forces 


Haitia  i  Armed  Forces 
Haitia  i  Anned  Forces 
Haitia  i  Anned  Forces 
Haitia  1  Armed  Forces 
Haitia  i  Armed  Forces 
Natioi  al  Port  Authority 

of  haiti 
Haitia  i  Armed  Forces 
Haitia  i  Armed  Forces 
Haitiah  Armed  Forces 
Haitia^  Armed  Forces 
Haitiafi  Armed  Forces 
Haitiah  Armed  Forces 
Haitiah  Pariiament 
Haitiafi  Armed  Forces 


Armed  Forces 
Armed  Forces 


Haitia  I  Armed  Forces 


Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Anned 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Haitia  i  Armed  Forces 
Haitia  I  Armed  Forces  , 
Haitiai  i  Anned  Forces 
Haitiaa  Armed  Forces 
Haitiaf  Armed  Forces 
Haitiai  Anned  Forces 
Haitia  i  Armed  Forces 
Haitia*  Armed  Forces 
Ministty  of  Health,  Unit 
for  Potable  Water 

Haitia*  Armed  Forces 
Haitiaf  Armed  Forces 
Haitiaf  Anned  Forces 
Armed  Forces 


IdenMying  Information 


Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Son  of  Maj.  Marc  Kemtzan;  Haiti 

Oeknes  46.  No.  8,  Porl-au-Prince,  Haiti 

Wile  of  M4  Marc  Kemizan;  Haiti 

Daughter  of  Maj.  Marc  Kemizan;  Haiti 

Haiti 

Boutiler  Na  8.  Petionville,  Haiti 

No.  80  Avenue  Baranquila,  Jacmel,  Haiti 

Haiti 

Haiti  , 

Haiti 

Haiti 

Haiti 

Haiti;  U.S.A;  port  captain 

Haiti 
Haiti 
Haiti 
Haai 
Haiti 
Haiti 
HaM 
Rue  Oscar  No.  23.  Port-au-Prince.  Haiti 

Haiti 

Haiti 

Daughter  of  Mtq.  Joel  Loiseau;  Haiti 

Haiti 

Wife  of  M4  Joel  Loiseau;  Haiti 

Hailf 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haii 

Haiti 

Haiti 

HaW 

Haiti 

HaM 

Haiti 

Haiti 

Haiti 

Wife  of  Col.  Henry  Robert  Man>Oh«tes; 
Rue  Rigaud  Na  64,  Port-au-Prince, 


Haiti 
HaW 
Haii 
Haii 
Haiti 
Haiti 
Haii 
Haii 
Montagne  Ncir. 

LaiontvM,  Hail; 

24143^1^0 


Monsieur 
Passport  No.  79- 


Haiti 
Haii 


Date  of  Birth 


17  April  1946 
26  May  1956 

29  April  1941 

20  May  1948 

30  Oetober  1950 
3  August  1943 
IS  October  1961 
7  March  1952 

18  April  1950 
12  June  1955 

21  September  1960 

1  July  1989 

5  September  1955 
9  October  1962 
9  September  1986 

2  January  1953 
24  February  1940 
18  July  1937 

15  June  1945 

20  May  1942 

18  November  1946 

4April1958 

17  December  1943 


13  November  1967 
11  March  1954 

18  Febniary  1950 

29  September  1952 

30  April  1943 

10  June  1949 

6  November  1925 
28  Febniary  1942 

19  Febniary  1954 

31  December  1954 
17  December  1983 

11  November  1954 
19  April  1961 

26  July  1952 

1  February  1957 
21  June  1951 
5  December  1964 

27  August  1946 
26  May  1952 
6March1964 

28  September  1949 
16  November  1950 

7  April  1951 

25  December  1944 
1  January  1956 

29  Septsrnber1943 
31  August  1944 

5  January  1952 

1  February  1952 


12  August  1964 
20  May  1958 
20  March  1967 
5  May  1962 
30  November  1954 
7  June  1947 
5  June  1957 
26  October  1960 
30Oclabsr1963 


10  December  1953 
8  March  1946 
26  October  1960 
7FabnMiyl947 


Name/Rank 


MA  YARD-PAUL.  Constantin 
McNALLY,  Marie  Una;  Deputy  Director 

MEDACIER.  Appolin;  Major   - 
MEHU.  Irving;  Lieutenant  Colonel 
MENARD,  Jear>-Emmanuel;  Captain 
MENELAS,  Jean  Gael;  Lieutenant 
MERILUS.  Exantus;  Lieutenant 
METELLUS,  Marc  Antoine;  Lieutenant  Colo- 
nel 
METELLUS,  Smith;  Senator 
MICHAUD,  Eugene  Henry;  Lieutenant 
MICHEL.  Fils;  Lieutenant 
MICHEL.  Francis;  Ueutenant 
MICHEL,  Fritz;  Lieutenant 
MICHEL.  Jean-Fritz;  Lieutenant 
MICHEL,  Joseph;  Captain 
MICHEL.  Marie  Jose 

MICHEL.  Oriol;  Director 

MICHEL.  Stanislas  A.;  Lieutenant 
MILORME,  Andre;  Ueutenant 
MINGOT,  Marc;  Lieutenant 
MINISTE,  Yves  Plaisinwnd;  Lieutenant 
MITTON,  Jacky;  Captain 
MOMBES.  Tessier  Lieutenant 
MOMPOINT,  Fred  Renaud;  Lieutenant 
MOMPOINT,  Hemtz;  Captain 
MONDELUS,  Gilbert;  Ueutenant 
MONDESIR.  Brignol.  Member 

MONFORT,  Jearv-Mathild;  Lieutenant 
MONTHERVIL.  Josue;  Lieutenant 
MONUMA.  Pradel  J.;  Major 
MOURRA.  Jerry 
MUSSET,  Odius;  Ueutenant 
NARCISSE,  Margareth  I.;  Ueutenant 
NARCISSE,  Maurice;  Ueutenant 
NASSAR,  Marie  Elva  S.;  Lieutenant 
NELSON.  Jean  Thomas;  Captain 
NEPTUNE,  Pierre  E.C.;  Captain 
NEY-PIERRE,  Arnold 

NICOLAS,  Carl  Michel,  General  (retired) 

NICOLAS,  Marie  Greta;  Ueutenant 
NOAILLES,  Joseph  Willio;  Minister 

NOEL,  Pierre  Edriss;  Lieutenant 
NORVILUS,  Louis  Appollon 


NORVILUS,  Marie 

OCCENAD.  Jean-Claude;  Ueutenant  Colo- 
nel 
OCCIL,  Jear>-Raymond;  Ueutenant 
OLIVIER,  Jean  Wodchil;  Ueutenant 
ORMILICE,  Antoine  O.P.;  Lieutenant 
OVIL,  Michel  Jerome;  Ueutenant 
OVILMAR,  Sagesse;  Ueutenant 
PASCAL,  Jean  Benes;  Lieutenant 
PASCAL,  Jose;  Ueutenant 
PASCAL,  Paul;  Ueutenant 
PAUL,  Benedict;  Ensign 
PAUL,  Mario;  Lieutenant 
PAUL,  Max;  Director  General 


PAUL,  Normeus;  Ueutenant 
PAUL,  Patrick;  Lieutenant 


Organization 


Offk^  d' Assurance 

Maladie/Accident 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 
Haitian 


Parliament 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 
Armed  Forces 


Cement  Company 

Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Chamt>er  of  Deputies  of 

Haitian  Pariiament 
Haitian  Armed  Forces 
Haitian  Arnfied  Forces 
Haitian  Armed  Forces 

Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Office  d'Assurance 

Maladie/Accident 
Ministry  of  Interior  and 

Natior^  Defense 
Haitian  Armed  Forces 
Minisby  of  Interior  and 

National  Defense 
Haitian  Armed  Forces 
Ministry  of  Health,  Unit 

for  Potable  Water 


Haitian  Armed  Forces 

Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
National  Port  Authority 


Haitian  Armed  Forces 
Haitian  Armed  Forces 


klentifying  Information 


4  Rue  E.  Piene,  Pegueyville,  Haiti 
Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Wife  of  Oriol  Michel;  Teina  Village,  P.O. 

Box  575-1.  Port-au-Prince,  Haiti 
Tecina  Village.  Cazeau,  Port-au-Prince, 

Haiti;  Passport  No.  86-333255  (Haiti) 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 

Haiti 

Haiti 

Delmas  67,  Port-au-Prince,  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Avenue  Nord  Alexis  36,  Port-au-Prince, 

Haiti 
Haiti 

Haiti 

Haiti 

Haiti 

Canape  Vert,  Rue  Jean  Baptiste  No.  47. 

Port-au-Prince,  Haiti;  Passport  No. 

83-95852  (Haiti) 
Canape  Vert,  Rue  Jean  Baptiste  No.  47, 

Port-au-Prince,  Haiti 
Haiti 

HaTti 

Haiti 

Haiti 

Haiti     • 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Bourdon,  Impasse  Iginac  No.  7,  Haiti;  La 
Saline  Boulevard.  P.O.  Box  616,  Port- 
au-Prince,  Haiti;  P.O.  Box  1792,  Port- 
au-Prince,  Haiti;  Passport  No.  90- 
705113  (Haiti) 

Haiti 

Haiti 


Date  of  Birth 


16  May  1930 

6  March  1961 

4  October  1951 
9  June  1954 

26  April  1944 
25  June  1960 

15  Fetxuary  1949 
18Novemtier  195? 

12  November  1933 

4  November  1937 
31  May  1952 
25Decemt)er  1952 
23Novemt)er  1960 

9  October  1937 
15  October  1957 

23  April  1942 

5  0ctot)er  1946 

13  November  1940 

17  March  1952 

17  October  1939 
15  August  1956 

2  November  1957 
22  January  1956 

7  October  1967 
25  May  1959 

19  Novemt>er  1953 

18  November  1953 

24  November  1946 

5  March  1959 
17  April  1950 
22  July  1959 

4  Fetvuary  1950 

3  March  1962 
5ApriM952 

10  October  1959 
1  June  1960 

25  May  1958 

25  September  1929 

8  May  1937 

27  December  1949 

4  Decemt>er  1936 

22  March  1960 

6  May  1942 


20  February  1950 
2  October  1955 

23  May  1963 

16  August  1948 
13  July  1942 
29Septemt)er  1960 
20  February  1963 
15  January  1952 
20  April  1949 

30  June  1951 
23  April  1962 
2  August  1953 

17  May  1945 


13  July  1936 
20  February  1963 
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Name/Rank 


PAULEMON.  Joseoh  WiRy;  Lieutenant 
PAUUN,  Jearv-Senito;  Lieulenant 
PERMISSION.  Jean  Jacob;  Lieutenant 
PETION,  Mendes  Lesly;  Lieutenant 
PETIT-FRERE,  Charles  P.;  Lieutenant 
PETIT-PHAT,  Jean  Marcel;  Lieutenant 
PHILIPPE,  Cruz  Daniel  Colonel 
PHILIPPE,  JeaivLuthen  Lieutenant 
PHILIPPE.  Leonard;  Lieutenant 
PHILOGENE,  Jacques  Joseph;  Major 
PIERRE,  Barwfcs;  Lieutenant 
PIERRE,  Chevenet;  Lieutenant 
PIERRE,  Edward;  Ueutenant 
PIERRE,  EdMrigr.  Captain 
PIERRE.  Enelita:  Lieulenant 
PIERRE.  Jean  Daniet;  Captain 
PIERRE,  Jean  Palies;  Lieutenant 
PIERRE.  Jean  Ulrick;  Captain 
PIERRE,  Jean  Winel;  Lieutenant 
PIERRE,  Joachim;  tormer  Minister 

PIERRE,  Joseph  Fis-Aime;  Lieutenant 
PIERRE.  Joseph  Reynold;  Ueutenant 
PIERRE,  Joseph  Wistong;  Ueutenant 
PIERRE.  Luc;  Lieutenant 
PIERRE,  Marie  Jessie;  Lieutenant 
PIERRE,  Patrick  Rene;  Captain 
PIERRE.  Piene  Gerard;  Major 
PIERRE.  Raguel;  Lieutenant 
PIERRE,  Remy;  Lieutenant  Colonel 
PIERRE,  Rene;  Lieutenant 
PIERRE,  Robert;  Lieutenant 
PIERRE.  UWdq  Captain 
PIERRE-ANTOINE,  Joseph;  Colonel 
PIERRE-CHARLES.  Frantz;  Captain 
PIERRE-FILS,  Aniceau;  Lieutenant 
PIERRE-FILS,  Israel;  Lieutenant 
PIERRE-FRANQCMS,  Jean  Dany;  Captain 
PIERRE-f  RANQOiS.  Marc-Henry;  Captain 
PIERRE-JEROME,  Gream  Innocent;  Lieu- 
tenant 
PIERRE-LOUIS.  Claude  AJ.  Herve  (a.k.a. 
PIERRE-LOUIS.  Jean  Herve) 

PIERRE-LOUIS,  Hubert  Michel;  Captain 
PIERRE-PAUL.  Edda;  Ueutenant 
POISSON,  Bemadin;  Colonel 
POISSON.  Bradley 
POISSON.  David 
POISSON.  F^ola 

POISSON,  Ketia 

POISSON.  Marie  Rose 
POULARD.  Duval;  Ueutenant 
PRATO.  Nicolas  A.;  Lieutenant 
PREVAL,  Alland;  Lieutenant 
PROPHETE,  Gward;  Ueutenant 
PROVINCE,  Toxy;  Lieulenant 
PRUD'HOMME,  Ernst;  Colonel 
PYRAM,  Jean  Emery;  Ueutenant 
OUALO.  Reginald 


RAPHAEI-,  Francois;  Lieutenant  Colonel 
RAGALA,  William  (a.k^  REGALA.  Williams) 

RAPHAEL,  Rigo;  Captain 
RAVILUS,  Raymond  M.;  Captain 
RAYMOND.  Claude;  fonner  Minister 

RAYNALD,  Paul;  Ueutenant 

REGALA,  Williams  (a.k^.  WHtiam  RAGALA) 


Organization 


Hait  an  Armed  Forces 
Hait  in  Armed  Forces 
Halt  m  Arfhed  Forces 
Hait  m  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  m  Armed  Forces 
Hait  in  Armed  Forces 
Hait  an  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  m  Armed  Forces 
Haiti  m  Amied  Forces 
Haiti  m  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haitien  Armed  Forces 
Haiti&n  Armed  Forces 
Haitien  Armed  Forces 
Haitien  Armed  Forces 
Miniitry  of  Sociai  A^ 

fats  and  Lalxv 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  m  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Atwed  Forces 
Haiti  m  Amned  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  m  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 

Metr  )politan  Water 
Ccncem 

Haiti  m  Armed  Forces 
Haiti  in  Armed  Forces 
Haititn  Armed  Forces 


Haiti  m  Armed  Forces 
Haiti  m  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  m  Armed  Forces 
Haiti  m  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Tele  ommunications 
d'i  laiti 

Haiti;  in  Armed  Forces 
Minij  try  of  Interior  and 

Ni  tional  Defense 
Haiti  ui  Armed  Forces 
Haiti  tn  Anned  Forces 
Mini;  try  of  Interior  and 

National  Deferue 

Haiti)  in  Amrted  Forces 

Minij  try  of  Interior  aind 

N^ional  Defense 


kJen^fying  Information 


Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti      -^ 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti  "  '  - 

Haiti 

Haiti 

Christ-Rot,  Rue  Mgr.  Testard  No.  6. 
Port-au-PriTKe,  Haiti;  Passport  No. 
81-159768  (Haiti) 

Haiti 

Haiti 

Haiti 

Son  of  Col.  Bemardwi  Poisson;  Haiti 

Son  of  Col.  Berrardin  Poisson;  Haiti 

DaugWer  of  Col.  Bemardin  Poisson; 
Haiti 

Daughter  of  Col.  Bemardin  Poisson; 
Haiti 

Wife  of  Col.  Bemardin  Poisson;  Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti 

Delmas  75  Angle  Rue  Catalpa  et  Mi- 
mosa, Port-au-Prince,  Haiti;  Passport 
No.  80-65056  (HaitO 

Haiti 

Haiti 

Haiti 
Haiti 
Haiti 

Haiti 
Haiti 
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Date  of  Birth 


11  March  1942 

18  August  1947 
15  January  1932 

20  July  1960 

25  May  1939 

12  January  1956 

3  May  1933 

26  July  1953 

21  October  1941 
30  December  1945 
21  June  1947 

6  January  1960 

15  Febn^  1961 
5  November  1958 

27  October  1959 
5  June  1959 

16  January  1949 

4  October  1958 

13  December  1951 
1938 

8  February  1937 

14  June  1947 

1  September  1940 

26  Mtay  1959 

27  August  1951 
9Apfil1960 
19Juty  1948 

7  November  1940 

17  May  1947 
23  January  1938 

5  January  1966 

15  November  1942 

19  March  1951 

27  February  1958 

6  October  1944 

18  September  1937 
5  May  1960 

30  June  1961 

28  October  1965 

12  February  1958 


24  December  1952 

1  December  1958 

16  Febniary  1948 

3  iNlovember  1976 

20  November  1985 
9  November  1980 

2  March  1974 

7  March  1950 
9  May  1957 

4  July  1965 

3  September  1950 

21  December  1950 
26  July  1953 

22  September  1954 
14  June  1953 

17  October  1953 


14  November  1943 
28  April  1937 

27  May  1941 
17  March  1961 
14  April  1930 

19  July  1938 

28  April  1937 


Name/Rank 


REMEUS,  Daniel;  Ueutenant 
REMY.  Jean  Sergo;  Ueutenant 
REMY.  Jean-Luc;  Lieutenant 
REMY.  Jearv-Thomas;  Lieutenant 
RENAUD.  Lener,  Major 
RENE.  Jacques;  Ueutenant 
RENE.  Jean-Nissage;  Captain 
RENE.  Jean  Robert;  Ueutenant  Colonel 
RENE,  Jean  Roosevelt;  Lieutenant 
RENE,  Marie  Alix;  Colonel 
RENE.  Paul  Mercier;  Lieutenant 
RENE.  Yolette  M.;  Lieutenant 
REYME.  Emmanuel;  Mender 

RICHARD.  Denis;  Ueutenant 
RICHARD,  Louis-Marie  M.;  Lieutenant 
RICOT,  Myrtho;  Major 
RIGAUD.  Max 

ROBERT.  Jean-Edwige;  Ueutenant 
RODNEY.  Francois  Dukene;  Captain 
ROLAND.  Louis-Charles;  Captain 
ROLLAND,  Jean-Clausel;  Major 
ROMAIN.  Charies  Poisset;  Minister 

ROMAIN,  Franck 
ROMAIN.  Frank  (Fran9ois).  Jr. 
ROMAIN,  Marie  Rose 
ROMULUS.  Dunrarsais;  Colonel 
ROMULUS,  Jean  Maceres;  Captain 
ROMULUS,  Martial  P.;  Colonel 


ROSARION.  Jean  Romann;  Lieutenant 
ROSEMBERG.  Yves  Marie  R;  Captain 
ROUSSEAU,  Jacques;  Minister 


ROUSSEAU,  Yves;  Senator 
ROY.  Chillen  Lieutenant 
SAIDEL,  Jean  Fricot;  Lieutenant 
SAINT-ELOI,  Inereste;  Lieutenant 
SAINT-FLEUR,  Alix-Robert;  Lieutenant 
SAINT-FLEUR,  Aristhote;  Captain 
SAINT-FLEUR.  Erick;  Ueutenant 
SAINT-FLEUR,  Jean;  Ueutenant 
SAINT-FLEUR,  Mtthaud;  Major 
SAINT  GERMAIN,  Rubens;  Lieutenant 
SAINT-JEAN,  Jonique;  Lieutenant 
SAINT-%K)Y,  Jean  Armand;  Major 
SAINT-JUSTE,  Joseph;  Ueutenant 
SAINT-LOUIS,  Herve;  Lieutenant 
SAINT-LOUIS,  Jacques  N.;  Ueutenant 
SAINT-LOUIS.  Jacques  Stanley;  Lieutenant 
SAINT-PHAT,  Cetelus;  Ueutenant 
SAINT-PIERRE,  Jean  Claude;  Ueutenant 
SAINT-PIERRE,  ReynaW;  Ueutenant 
SAINT-VIL,  Jean  Ad^or;  Ueutenant 
i»AINTIL,  Agnes;  Lieutenant 
SAINTIL.  Sadrac;  Colonel 
SAINTILAIRE,  Joseph  Odes;  Ueutenant 

Cokxfel 
SAINVIL,  Ramus;  Cotonel 


SALOMON,  Gerard 
SALOMON,  Richard;  Ueutenant 
SANON,  Anthony;  Ueutenant 
SANON,  Mercidieu;  Captain 
SANSARICQ,  Bernard;  Presklent 

SANZ,  Joseph  Lesly;  Major 

SCOTT,  Emmanuel  E.L.E.;  Lieutenant 

SEIDE,  Ambroise  Lucien;  Captain 


Organization 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Chamt}er  of  Deputies  of 

Haitian  Pariiament 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Flour  Company 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Ministry  of  Education. 

Youth  and  Sports 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Ministry  of  PMk 
Worics,  Transpor- 
tation and  Conrvnu- 
nications 
Haitian  Parliament 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Anned  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Anned  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 

Haitian  Armed  Forces 


Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 
Illegal  Senate  Bureau 

Haitian  Armed  Forces 
Haitian  Armed  Forces 
Haitian  Armed  Forces 


Identifying  Information 


Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 

Son  of  Rranck  Ronuin;  Haiti 

Wife  of  Franck  Romain;  Haiti 

Haiti 

Haiti 

Haiti;  11903  Coronada  Place.  Kensing- 
ton. MD  29895.  U.S>.;  SSN  214-02- 
7585 

Haiti 

Haiti 

Haiti 


Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Delmas  68.  Rue  C.  Henry  No.  2,  Port- 
au-Prince.  Haiti;  Passport  No.  84- 
161640 

Haiti 

Haiti 

Haiti 

Haiti 

Haiti;  possible  legal  permanent  resident 
of  the  United  States 

Haiti 

Haiti 

Haiti 


Date  of  Birth 


2  December  1940 

11  April  1955 
6  June  1946 

14  April  1948 

22  March  1956 
8  March  1949 

29  December  1940 

3  May  1953 

2  October  1966 
28  July  1951 

12  September  1943 
24  September  1952 
12  June  1962 

2  March  1943 

15  June  1951 
11  June  1937 

28  July  1921 

15  August  1962 

29  October  1958 
18  September  1948 

23  April  1949 

6  November  1940 

29  January  1936 
11  September  1962 
1  October  1939 

16  or  18  August  1948 
23  August  1957 

26  February  1949 


17  Noven*)er  1967 
26  December  1955 
10  f^ovember  1953 


2  October  1945 

6  September  1964 

14  May  1962 

4  March  1945 
12  May  1946 
22  May  1943 

30  October  1960 
28  June  1961 

1  December  1955 

2  May  63 

3  October  1965 

7  rvk>vember  1956 
10  March  1940 
10  July  1941 

5  December  1947 
/March  1968 

20  April  1940 

28  October  1952 

29  August  1965 
26  February  1949 
26  February  1945 
29  January  1953 

4  February  1945 

15  September  1952 


21  March  1954 
18  January  1960 

18  June  1943 
27  June  1948 
17  May  1944 

26  April  1953 
3  March  1951 

19  August  1952 
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Name/Rank 


SHOUTE,  Jean  Michelet;  Lieutenant 
SIMEON,  Jearv-Claude;  Lieutenant 
SIMIUEN,  Frito;  Lieutenant 
SIMON,  Estimien;  Lieutenant  Colonel 
SIMONISE.  Jean-Rot>ert 

SOUFFRANT,  Yves  Jean-Marie;  Captain 
ST.  Die,  Ajcel 

ST.  FIRMIN,  Jean 


ST-FLEUR,  Jean;  Lieutenant 
ST-FLEUR.  Martial  RaynaW;  Major 
ST-JULIEN,  Adrien;  Lieutenant 
SUPRIEN,  Jean-Fleurant;  Lieutenant 
SURIN.  Gerard;  Captain 
SYDNEUS.  Damaxe;  Colonel 
SYLVAIN,  Andre;  Lieutenant 
SYLVAIN,  Diderot  Lyonet  (Lionel);  Colonel 
TACHOUTE,  Livingsma;  Lieutenant 
TAMAR,  Tanae<;  Lieutenant 
TELFORT,  Adrien;  Lieutenant 
TELUSMA.  Joseph;  Lieutenant 
THELISMA,  Mac  Gregor;  Lieutenant 
THERANUS,  Mark);  Lieutenant 
THERLONGE,  Jean-Claude;  Lieutenant 
THtBAUD.  Emmanuel;  Lieutenant 
THOMAS,  Joseph  Jacques;  Major 
THYBULLE,  Alix 
TIMO,  Raynald;  Captain 
TOUSSAINT,  Henrio;  Lieutenant 
TOUSSAINT,  Ludovic  P.;  Lieutenant 
TOUSSAINT,  Tacite;  Ueutenant 
TRAVERSIERE,  Jacques;  Ensign 
TRECILE,  Jean-Yonel;  Lieutenant 
TUFFET,  Jean-Victor,  Lieutenant 
TURENNE,  Jean  AHone;  Lieutenant 
ULYSSE,  Michaene;  Lieutenant 
VALET,  Jean-Edmon,  Leutenant 
VALET,  Paul  Ludovic;  Lieutenant 
VALLES,  Emmanuel  A.M.J.;  Captain 
VALME,  Marc;  Major 


VALMOND,  Hetiert;  Colonel 
VELIA,  Guy  Gerard;  Lieutenant 
VICTOR,  Jean  Andre 


VILLARD,  Montfort;  Lieutenant 
VILME,  Abner  Lieutenant 
VILSON,  Lineau;  Captain 
VOLTAIRE,  Anatin  O.;  Lieutenant 
WAGNAC,  Joseph  Jean  M.;  Ensign 
WESTERBANDT,  Adrien  (a.k.a. 

WESTERBAND,  Adrien) 
WILLIAM,  DonakJ  G.;  Lieutenant 
WILUAMS,  Nixon;  Lieutenant 
WILSON,  Eustache;  Colonel 
YVON.  Jules;  Captain 
ZAMOR,  Claudel,  Captain 
ZAMOR,  Jean  Denis;  Lieutenant 


Har  Ian  Armed  Forces 
Har  Ian  Armed  Forces 
Har  ian  Armed  Forces 
Haf  an  Armed  Forces 
Min  stry  of  Foreign  Af- 

f.irs 

Hail  an  Armed  Forces 
Ele^ricity  Company 

Natfcnal  Credit  Bank 


Hail  an 
Hail  an 
Halt  an 
Haitan 
Halt  an 
Halt  an 
Hait  an 
Halt  an 
Hait  an 
Haitan 
Hait  an 
Hait  an 
Hait  an 
Hait  an 
Haitan 
Haitan 
Hait  an 

Haitan 
Hait  an 
Hait  an 
Haitan 
Haitan 
Hait  an 
Hait  an 
Hait  an 
Haitan 
Hait  an 
Hait  an 
Hait  an 
Hait  an 


UMI 
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Organization 


I  Armed 
I  Armed 
I  Armed 
I  Armed 
I  Armed 
I  Armed 
I  Armed 
I  Armed 
I  Armed 
I  Armed 
I  Armed 
I  Armed 
I  Armed 
I  Arnr^ed 
I  Armed 
I  Armed 
I  Armed 

Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 
Armed 


Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 

Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 
Forces 


Hait  in  Armed  Forces 
Haiti  an  Armed  Forces 
Minii  ;try  of  Planning 
ar  d  External  Co- 
op eration 
Haiti  m  Armed  Forces 
Haiti  m  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Haiti  in  Armed  Forces 
Mini:  try  of  Public 

H(  alth  - 
Haiti  in  Armed  Forces 
Haiti  m  Armed  Forces 
Hait  in  Armed  Forces 
Halt  in  Armed  Forces 
Hait  in  Armed  Forces 
Haiti  in  Armed  Forces 


Identifying  Information 


Haiti 
Haiti 
Haiti 
Haiti 
50  Rue  Pacot,  Port-au-Prince,  Haiti 

Haiti 

Rue  Celcis  No.  14,  Canape  Vert,  Port- 

aii-Prince,  Haiti 
126  Impasse  H.  Samsour,  Delmas  105, 

Port-au-Prlnce,  Haiti;  Passport  No. 

86-302061  (Haiti) 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti  ' 

Haiti 

Haiti;  USA 
Haiti 
Haiti 
Haiti 
Haiti" 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Avenue  Martin  Luther  King  No.  152, 

Port-au-Prince,  Haiti;  Passport  No. 

81-142979 
Haiti 
Haiti 
Haiti 


Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 

Haiti 
Haiti 
Haiti 
Haiti 
Haiti 
Haiti 


Date  of  Birth 


14  June  1960 
21  July  1943 
4  April  1947 
3  March  1941 
20  July  1955 

11  October  1957 
31  January  1949 

10  July  1934 


28  June  1S61 

3  August  1948 
15  August  1937 
10  January  1953 
1  Fetxuary  1942 
10  April  1944 

4  October  1939 

10  June  1950 
22  January  1953 

4  January  1945 
28  July  1949 

7  October  1954 

1  Septemtaer  1968 
17  December  1966 
15  December  1945 
15  June  1964 

15  March  1955 

27  September  1949 
9  August  1957 

11  March  1962 
17  July  1942 

2  March  1964 
6  June  1945 

22  Decemljer  1961 
24  September  1942 

16  March  1944 

21  September  1962 

3  November  1941 
13  June  1943 

30  March  1956 

5  December  1953 


17  May  1949 

11  December  1949 

10  September  1941 


17  August  1948 

23  October  1964 

24  March  1953 

15  September  1944 
14  September  1962 
2  December  1924 

18  January  1964 

16  July  1964 

20  November  1942 
16  March  1936 
5  Octoljer  t960 
7  April  1962 


//.  Blocked  Entities  of  the  De  Facto  Re^me  in  Haiti: 


Organization 


27TH  COMPANY,  FIRE  DEPARTMENT  (a.k.a.  27EME 

COMPAGNIE,  CORPS  POMPIER) 
ACCIDENT/INSURANCE  OFFICE  (a.k.a.  OFFICE 

D'ASSURANCE  MALADieACCIDENT);  (a.k.a.  OFATMA); 

(a.k.a.  WORKERS'  COMPENSATION,  SICKNESS  AND  MA- 
TERNITY INSURANCE  AGENCY);  (a.kA  OFFICE 

D'ASSURANCE  ACCIDENTS  DU  TRAVAIL.  MALADIE  ET 

MATERNITE) 
BANK  OF  THE  REPUBLIC  OF  HAITI  (a.k.a.  CENTRAL  BANK 

OF  HAITI);  (a.k.a.  BANQUE  DE  LA  REPUBLIQUE  DHAITl); 

(a.k.a.  BRH);  (f.k.a.  BANQUE  NATIONALE  DE  LA 

REPUBLIQUE  D-HAiTt); 
BANQUE  POPULAIRE  HAITIENNE  (a.k.a.  BPH) 
BUREAU  OF  THE  INSPECTOR  GENERAL  SERVICE  (a.k.a. 

BUREAU  INSPECTEUR  GENERALE.  GRAND  QUARTIER 

GENERALE  (G.Q.G.)) 
CEMENT  COMPANY  {a.k.a.  LE  CIMENT  D-HAltl.  SA);  (a.k.a. 

CDH) 
CONSEIL  NATIONAL  DES  TELECOMMUNICATIONS  (a.k.a. 

CONATEL,  a.k.a.  TELECOMMUNICATIONS  AGENCY) 
ELECTRICITY  COMPANY  (a.k.a.  ELECTRIQTE  D-HAiTi); 

(a.k.a.  ELECTRICITY  OF  HAITI);  (a.k.a.  EDH) 
FLOUR  COMPANY  (a.k.a.  LA  MINOTERIE  D*HAm);  (a.k.a 

MDH) 
HAITIAN  ARMED  FORCES  (a.k.a.  FAD^H);  (ak.a.  FORCE 

ARMEE  D'HAifTI) 
METROPOLITAN  WATER  CONCERN  (a.k.a.  WATER  COM- 
PANY); (a.k.a  CENTRALE  AUTONOME  METROPOUTAINE 

D'EAU  POTABLE);  (a.k.a.  CAMEP) 
MILITARY  DEPARTMENT  -  ARTIBONITE  REGION  (aJta. 

DEPARTEMENT  MILITAIRE  DE  L'ARTIBONITE); 
MILITARY  DEPARTMENT  OF  THE  METROPOLITAN  ZONE 

(a.k.a.  DEPARTEMENT  MILITAIRE  DE  LA  ZONE 

METROPOUTAINE);  (a.k.a.  COMET) 
MINISTRY  OF  AGRICULTURE,  NATURAL  RESOURCES  AND 

RURAL  DEVELOPMENT  (a.k.a.  MINISTERE  DE 

L'AGRICULTURE,  DES  RESSOURCES  NATURELLES  ET 

DU  DEVELOPPEMENT  RURAL);  (a.k.a.  MARNDR) 
MINISTRY  OF  COMMERCE  AND  INDUSTRY 
MINISTRY  OF  ECONOMY  AND  FINANCE  (a.k.a.  MEF) 
MINISTRY  OF  EDUCATION,  YOUTH  AND  SPORTS  (a.k.a. 

MENJS) 
MINISTRY  OF  FOREIGN  AFFAIRS  AND  WORSHIP 

MINISTRY  OF  HEALTH,  UNIT  FOR  POTABLE  WATER  (a.kA 

COMMUNITY  HEALTH  AND  DRINKING  WATER  POSTS); 

(a.k.a.  PROGRAMME  DE  SANTE  DE  L'EAU  POTABLE); 

(aJ(.a.  POSTES  COMMUNAUTAIRES  D^HYGIENE  ET 

D'EAU  POTABLE);  (a.k.a.  POCHEP) 
MINISTRY  OF  INFORMATION  AND  COORDINATION 
MINISTRY  OF  INTERIOR  AND  NATIONAL  DEFENSE  (aJcA 

MINISTERE  DE  L'INTERIEUR  ET  DEFENSE  NATIONALE) 
MINISTRY  OF  JUSTICE 

MINISTRY  OF  PLANNING  AND  EXTERNAL  COOPERATION 
(a.k.a.  MINISTERE  DE  LA  PLANIFICATION  ET 
COOPERATION  EXTERNELLE) 

MINISTRY  OF  PUBLIC  HEALTH  (a.k.a.  SANTE  PUBLIQUE); 
(a.k.a.  MINISTRY  OF  PUBUC  HEALTH  AND  POPULATION); 
(a.k.a.  MINISTERS  DE  LA  SANTE  PUBLIQUE  ET  DE  U 
POPULATION);  (ak.a.  MINISTRY  OF  PUBLIC  HEALTH  AND 
HOUSING) 

MINISTRY  OF  PUBLIC  WORKS.  TRANSPORT  AND  COMMU- 
NICATIONS (a.k.a.  MINISTERE  DES  TRAVAUX  PUBLICS, 
TRANSPORT  ET  COMMUNICATIONS);  (aJea.  MTPTC) 

MINISTRY  OF  SOCIAL  AFFAIRS 

NATIONAL  AVIATION  OFFICE  (a.k.a.  CIVIL  AVIATION  AU- 
THORITY, akA.  L'OFFICE  D'AVIATION  CIVILLE.  aJta. 
OFNAC) 

NATIONAL  CREDIT  BANK  fa.k.a.  BANQUE  NATIONALE  DE 
CREDIT);  (a.k.a.  BANQUE  COMMERCIALE  D'HAITl);  {aMju 
BNC) 


Address(es) 


Haiti 

Chancerelles  -  Cite  Militaire.  P.O.  Box  1012,  Port-au-Prince, 
Haiti. 


Angle  me  du  Magasin  de  I'Etat  et  rue  des  Mirades.  BP  1570, 
Port-au-Prince,  Haiti. 


Angle  mes  Eden  et  Quai,  P.O.  Box  1322,  Port-au-Prince,  Haiti 
Haiti. 


Offfce  Cite  de  Exposition,  Port-au-Prince,  Haiti;  Fond  Mombin. 
Port-au-Prince,  Haiti. 

16,  Ave.  Mie  Jeanne,  Cite  de  I'Exposition.  P.O.  Box  2002,  Port- 
au-Prince,  Haiti. 

Rue  Dante  Destouches,  Port-au-Prince.  Haiti;  Boulevard  Harry 
Truman.  P.O.  Box  1753,  Port-au-Prince,  Haiti. 

Lafitteau.  P.O.  Box  404.  Port-au-Prince,  Haiti. 

Haiti. 

Paul  VI  Avenue  104,  Port-au-Prince,  Haiti. 


Haiti. 
Haiti. 

Damien,  Port-au-Prince.  Haiti. 


Rue  Legitime,  Champ  de  Mars.  Port-au-Prince,  Haiti. 

Palais  des  Ministeres,  Port-au-Prir>ce,  Haiti. 

Boulevard  Harry  Truman,  Cite  de  I'ExpositkKi,  Port-au-l»rince, 

Haiti. 
Boulevard  Harry  Truman,  Cite  de  I'Exposition,  Port-au-Prince, 

Haiti. 
Petite  Place  Cazeau,  P.O.  Box  2580,  Port-au-Prince.  Haiti. 


300  route  de  Delmas,  Port-au-Prince.  Haiti. 
Palais  des  Ministeres,  Port-au-Prince.  Haiti. 

Boulevard  Hany  S  Truman,  Cite  de  I'Exposition,  Port-au- 
Prince,  Haiti. 

Palais  des  Ministeres,  Rue  Monseigneur  GuiHoux,  Port-et>- 
Prince,  Haiti. 

Palais  des  Ministeres,  Port-au-Prince.  Haiti. 


Palais  des  Ministeres,  BP  2002,  Port-au-Prince,  Haiti. 


Rue  de  la  Revolution,  Port-au-Prince,  Haiti. 
P.O.  Box  1346,  Port-au-Prince,  Haiti. 


Angle  rue  du  Quai  et  rue  des  Miracles,  BP  1320,  Port-au- 
Prince,  Haiti;  Place  des  Heros  21  Rue  P.  Quant,  Port-au- 
Prince,  Haiti. 
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NATIONAL  INSURANCE  (a.k.a.  OLD  AGE  II ISURANCE); 

(ak.a.  OFFICE  NATIONAL  D'ASSURANC  I  VIEILLESSE); 

(a.k.a.  ONA) 
NATIONAL  OFFICE  FOR  INDUSTRIAL  PAP|<S  (a.k.a.  NA- 
TIONAL INDUSTRIAL  PARK  COMPANY); 

MENT  INDUSTRIAL  PARK);  (a.k.a.  SOCIi  TE  NATIONALS 

DES  PARCS  INDUSTRIELS);  (a.k.a.  SONVPI) 
NATIONAL  PORT  AUTHORITY  (a.k.a.  AUT^RITE 

PORTUAIRE  NATIONALS);  (a.k.a.  PORT 

(&k.a.  AIRPORT):  (a.k.a.  APN) 
NATIONAL  WATER  SERVICE  (a.k.a.  SERVICE  NATIONAL 

D'EAU  POTABLE);  (a.k.a.  SNEP) 
OFFICE  FOR  PERMANENT  MAINTENANCt 

WORK  (a.k.a.  SERVICE  D'ENTRETIEN  PERMANENT  DU 

RESEAU  ROUTIER  NATIONAL);  (a.k.a.  SERVICE 

D'ENTRETIEN  DU  RESEAU  ROUTIER  NATIONAL);  (a.k.a. 

SEPRRN);  (a.k.a.  OFFICE  OF  ROAD  MAINTENANCE) 
OFFICE  OF  CUSTOMS  (a.k.a.  ADMINISTRATION  GENERALE 

DESDOUANES) 
OFRCE  OF  MILITARY  ATTACHES  (a.k.a.  BLREAU  DES 

ATTACHES  MILITAIRES) 
TELENATKJNALE  D'HAITI  (a.k.a.  TELEVISl4>N  NATIONALS 

DHAITI) 
TELEPHONE  COMPANY  (a.k.a.  TELECOMlllUNICATIONS 

D-HATTI.  SAM);  (a.k.a.  TELECO) 


\UTHORITY); 


Dated:  October  4, 1994 

Stev«jD  I.  Pinter, 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

Approved:  October  4, 1994 

R.  Ricliard  Ne%vcomb, 

Acting  Deputy  Assistant  Secretary  (Law 
Enforcement). 

(PR  Doc.  94-25014  Filed  10-5-94;  10:28  am| 
MUJNa  CODE  aiO-2S-F 
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Address(es) 


Champ  de  Mars,  Port-au-Prince,  Haiti. 


Industrial  Park,  P.O.  Box  2345,  Port-au-Prince,  Haiti. 


La  Saline  Boulevard,  P.O.  Box  616.  Port-au-Prince.  Haiti;  P.O. 
Box  1792,  Port-au-Prince.  Haiti. 

Deimas  45  -  Delmas  Road.  Port-au-Prince,  Haiti. 

Varreux  -  National  Road,  10  Varreux  Road,  Port-au-Prince, 
Haiti. 


161  Route  de  Delmas,  Port-au-Prince,  Haiti. 

Haiti. 

Delmas  33,  P.O.  Box  13400,  Port-au-Prince.  Haiti. 

J.J.  Dessalines  Boulevard,  P.O.  Box  814,  Port-au-Prince,  Haiti. 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information  202-623-6227 

Public  inspection  announcement  line  523-^215 

Corrections  to  published  documents  523-6237 

Document  drawing  information  523-3187 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulations 

Index,  fmding  aids  &  general  information  523-6227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

Additional  information  523-6230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-6230 

Weekly  Compilation  of  Presidential  Documents  523-6230 

The  United  States  Government  Manual 

General  information  523-6230 

Other  Services 

Data  base  and  machine  readable  specifications  523-0447 

Guide  to  Record  Retention  Requirements  523-0187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers,  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

The  daily  Federal  Register  Table  of  Contents  and  the  list  of 

documents  on  public  inspection  are  available  on  the 

National  Archives  fax-on-demand  system.  You  must  call 

from  a  fax  machine.  There  is  no  charge  for  the  service 

except  for  long  distance  telephone  charges.  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES.  OCTOBER 

50153-50480 3 

50481-50678 4 

5067&-50812 5 

50813-51080 6 


Federal  Register 
Vol.  59,  No.  193 
Thursday,  October  6,  1994 


CFR  PARTS  AFFECTED  DURING  OCTOBER 

At  ttie  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Proclamatkms: 

6728 50679 

.6729 50681 

6730 50683 

Executive  Orders: 
12775  (Continued  by 

Notice  of  Septemt>er 

30,  1994) 50479 

12784 (See  EO 

12929) 50473 

12868  (Revoked  by 

EO  12930) 50475 

12929 50473 

12930 50475 

Administrative  Orders: 
Presidential 

Determinations: 
No.  94-52  of 

September  29, 

1994 50477 

MefTX)randums: 

September  27.  1994 50685 

September  30.  1994 50809 

Notices: 

September  30.  1994 50479 

5  CFR 

213 50813 

316 50813 

846 50687 

1320 „^ 50813 

1633.; 50816 

Ch.  LXXVI „ 50816 

Proposed  Rules: 

2604 50171 

843 50705 

7  CFR 

246 50518 

272 50153 

273 50173 

906 „ ..„. 50824 

945 50793 

9  CFR 

Proposed  Rules: 

75 50860 

102 50861 

10  CFR 

34 50688 

35 ^....50688 

50.. 50688 

73 50688 

110 50688 

Proposed  Rules: 

2 50706 

50 _ 50513 


11  CFR 

Proposed  Rules: 

110 50708 

9003 ,51006 

9004 51006 

9006 51006 

9007 „ 51006 

9033 51006 

9034 51006 

9037 51006 

9038 51006 

12  CFR 

304 _ 50826 

614 50964 

Proposed  Rules: 

327 50710 


13  CFR 

121.. 


.50964 


14  CFR 

27 50380 

29 „ .50380 

39 .50481 

101 50390 

Proposed  Rules: 

Ch.  I 50864 

1 1 50676 

71 50865 

15  CFR 

770 50156 

771 „...501 56 
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This  handbook  is  used  for  the  educational 
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Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
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2.  The  relationship  between  the  Federal  Register  and  Code  of 
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terinination.  etc.: 

on  Energy 

Ic  Advisory 
51183-51184 

electric 


Energy  Efficiency  and  Renewable  Enei|gy  Office 

PROPOSED  RULES 

Consumer  products;  energy  conservatio 
.Mtemative  energy  efficiency  standarc  s 
and  energy  security  externalities, 
NOTICES 

Grants  and  cooperative  agreements;  avallabil 
Motor  challenge  showcase  demonstration 
5118B-51190 


program: 
;  environmental 
51140-51151 


ity,  etc: 
projects. 


Energy  Information  Administration 

NOTICES 

Meetings: 
American  Statistical  Association 
Statistics,  51184-51185 


Com  nittee  on  Energy 


Engineers  Corps 

NOTICES 

Environmental  statements;  availability^ 
Kissimmee  River,  FL;  restoration  plan 
Little  Calumet  River,  Indiana  Flood  Cpntroi 
51179 


and  engines: 
and  later  model 
court  order  to 


Environmental  Protection  Agency 

See  Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicl^ 
On-board  diagnostic  systems  on  1994 
year  light-duty  vehicles  and  truclfs; 
vacate  regulations,  51114-51115 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  51108-51114 
Hazardous  waste  program  authorization^ 
Arkansas,  51115-51116 
New  Mexico,  51122-51125 
Oklahoma,  51116-51122 
PROPOSED  RULES 
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promulgation;  various  States: 
hidiana,  51153 

NOTICES 

Environmental  statements;  availability.  |stc.: 
Agency  statements — 
Comment  availability.  51193-5119^ 
Weekly  receipts,  51194 

Equal  Employment  Opportunity  Commission 

NOTICES 

SJnte  and  local  government  information  report,  51194 
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Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

McDonnell  Douglas,  51103-51105 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing.  51151-51153 
NOTICES 
Pas.senger  facility  charges;  applications,  etc.: 

Cedar  Rapids  Municipal  Airport,  lA:  correction.  51229 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
Florida,  51130 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Louisiana,  51153 

Mississippi  et  aL,  Sll.SS-SllSA 
NOTICES 

Meetings:  . 

Network  Reliability  Council,  51194-51195 
Radio  services,  J^pecial: 
Intrastate  cellular  service  rates;  State  petitions  to  retain 
regulatory  autHority — 
California,  51195 
Connecticut,  51196 
New  York,  51196-51197 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  51197 


Federal  Deposit  Irtsurance  Corporation 

PROPOSED  RULES 

Community  Reinvestment  Act  regulations.  51232-51323 

NOTICES 

Meetings;  Sunshine  Act.  51227 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Black  Marlin  Pipeline  Co..  51185 
Koch  Gateway  Pipeline  Co..  51185 
Mississippi  EUver  Transmission  Corp.,  51185 
Northwest  Pipeline  Corp..  51185-51186 
Williston  Basin  Interstate  Pipeline  Co.,  51186 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Burlington  Northern  Railroad  Co..  51226 

Federal  Reserve  System 

PROPOSED  RULES 

Community  Reinvestment  Act  regulations,  51232-51323 
Home  mortgage  disclosure  (Regulation  C): 

Annual  reporting  requirements;  instruction.*;  and  forms, 
5132.V51324 
NOTICES  < 

Meetings;  Sunshine  Act,  51227 
Applications,  hearings,  determinations,  etc.: 

Bank  South  Corp.  et  al..  51197-51198 


Federal  Transit  Administration 

RULES 

Charter  services 
Government,  civic,  charitable,  and  other  community 
activities;  transit  needs;  demonstration  program, 
51133-51134 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
National  school  lunch  program — 
Enriched  macaroni  products  with  fortified  protein; 
alternate  foods,  51083-51087 

Foreign  Assets  Control  Office 

RULES 

Haitian  transactions  regulations: 
Suspensions  of  unilateral  sanctions 
lEditorial  Note:  In  the  Federal  Register  of  October  6. 
1994,  this  table  of  contents  entry  incorrectly 
appeared  under  Food  and  Nutrition  Service.) 
Libyan  sanctions  regulations: 
Specially  designated  Nationals;  list,  51106-51108  ' 

Forest  Service 

NOTICES 

Meetings: 
Wildcat  River  Advisory  Commission,  51165 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Social  Security  Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Children  and  Families.  51198 

Health  Care  Financing  Administration 

RULES 

Medicare: 
Information,  counseling,  and  assistance  grants  program 
51125-51130 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  propertv.  51200 

Organization,  functions,  and  authority  delegations: 

Regional  Administrators  et  al.;  supersedure  and 

redelegation  of  authority,  51200-51205 

Immigration  -and  Naturalization  Service 

RULES 

Immigration: 
Person  admitted  for  permanent  residence:  adjiistmenl  of 
status,  51091-51100 
Nonimmigrant  clas,ses: 
Nurses  seeking  nonimmigrant  classifiuition  under  H-IA 
category:  admission,  51101-51102 

interior  Department 

See  Land  Management  Bureau 
See  National  Park  Ser\'ice 


Internal  Revenue  Service 

RULES 

Income  taxes: 
UFO  benefits  recapture,  51105-51106 

International  Trade  Administration 

NOTICES 
Antidumping: 
Granular  pol>tetrafluoroethylene  resin  from — 

Italy,  51166-51168 
Paper  clips  from — 
China,  51168-51176 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  51166 
Applications,  bearings,  determinations,  etc.: 
University  of— 
Illinois  et  al.,  51176 

Interstate  Commerce  Commission 

RULES 

Contracts  and  exemptions: 

Rail  general  exemption  authority — 

Rock  salt  and  salt,  51 134- 
NOTICES 

Railroad  services  abandonment: 
Atchison,  Topeka  &  Santa  Fe  Railway  Co.,  51208 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Pension  and  Welfare  Benefits  Administration 
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Meetings: 
Glass  Ceiling  Commission,  51209 

Land  Management  Bureau 
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Coal  lease,  exploration  licenses,  etc.: 

Montana,  51205-51206 
Environmental  statements:  availability,  etc.: 

El  Paso  County,  TX  and  Dona  Ana  County,  NM;  Newman 
to  Port-of-Entry  project.  51206-51207 
Withdrawal  and.  reservation  of  lands: 

Caiitomia.  51207 

Legal  Services  Corporation 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Indiana  Universitv/Indianapolis  School  of  Law  et  al 
51217-51218 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES      ^ 

Acquisition  regulations: 
Designated  entities  goals;  contracting  and  subcontracting 
policies  and  procedures  to  achieve  goals,  51154- 
51157 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Expansion  Arts  Advisory  Panel.  51218 

Music  Advisory  Panel,  51218 
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National  Highway  Traffic  Safety  Administration 

RULES 
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Warning  devices 
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National  Science  Foundation 
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review,  51218-51219 
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Nuclear  Regulatory  Commission 
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NOTICES 

Employee  benefit  plans;  class  exemptioi^ 
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See  Centers  for  Disease  Control  and  Prevention 
See  National  Institutes ^f  Health 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Hazardous  materials: 
Hazardous  materials  transportation — 
Open  head  fiber  drum  packaging:  alternate  standards. 
51157-51158 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act.  51227-51228 
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Participants  Trust  Co.;  correction,  51229 

Social  Security  Administration 
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Treasury  Department 

See  Comptroller  of  the  Currency 
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See  Internal  Revenue  Service 
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Proclamation  6731  of  October  4,  1994 
German-American  Day,  1994 

By  the  President  of  the  United  Slates  of  America 
A  Proclamation 

In  a  joyous  celebration  at  Germany's  Brandenburg  Gate  just  3  months  ago, 
the  United  States  and  Germany  proudly  welcomed  and  affirmed  the  new 
era  ot  trans-Atlantic  cooperation  between  our  nations.  Together,  our  countries 
are  working  to  support  democratic  and  market  reforms  that  promise  greater 
prosperity  and  security  for  Europeans,  as  well  as  for  their  American  friends 
and  allies.  And  our  citizens  look  forward  to  the  future  of  this  partnership 
with  unprecedented  optimism  and  confidence. 

For  this  important  covenant,  history  has  meaningful  precedent.  In  the  first 
days  after  the  signing  of  America's  Declaration  of  Independence  in  1776 
a  prominent  firm  in  Philadelphia  translated  and  published  the  Declaration's 
text  in  German.  That  decision  reOected  the  significant  number  of  German- 
American  colonists  whose  involvement  in  our  struggle  for  freedom  helped 
to  fashion  our  democratic  system.  The  Declaration's  publication  in  German 
was  intended  to  spread  the  word  of  independence  to  the  courageous  German 
colonists,  who  shared  an  abiding  love  of  liberty— if  not  yet  a  lancuaee— 
with  their  English-speaking  compatriots.  The  leaders  of  the  revolution  recog- 
nized the  integral  importance  of  the  German  population,  and  Germans  wefe 
proud  to  play  a  central  role  in  the  birth  of  American  democracy. 

Germans  who  already  had  .settled  in  the  colonies  and  others  who  came 
to  tight  in  the  War  for  Independence,  such  as  Baron  von  Steuben,  aided 
significantly  in  ensuring  the  American  triumph.  The  translated  version  of 
the  Declaration  of  Independence  is  a  lasting  symbol  both  of  the  depth 
ot  the  American-German  fi-iendship  and  of  Germans'  extraordinary  intellec- 
tual and  material  contributions  to  the  birth  of  representative  government 
m  the  United  States.  In  the  nearly  220  years  since  that  great  victory,  genera- 
tions of  German  Americans  have  remained  active  and  invaluable  participants 
m  the  American  experiment.  Today,  more  citizens  of  the  United  States 
can  claim  German  ancestry  than  that  of  any  other  ethnic  group.  Inspired 
by  two  centuries  of  shared  freedom,  German  Americans  throughout  the 
land  are  helping  to  lead  our  Nation  toward  a  future  as  bright  as  our  past— 
a  future  ofgrowing  understanding  and  certain  peace.    • 

To  honor  today's  stewards  of  the  rich  German-American  heritage,  the  Con- 
gress, by  Public  Law  103-100.  has  designated  October  6,  1994.  as  "German- 
American  Day"  and  has  authorized  and  requested  the  President  to  issue 
a  proclamation  in  observance  of  this  day. 

NOW.  THEREFORE.  I.  WILUAM  J.  CUNTON.  President  of  the  United  States 
ot  America,  do  hereby  proclaim  October  6,  1994.  as  German-American  Dav. 
in  appreciation  of  the  countless  contributions  that  people  of  German  descent 
have  made  to  our  Nation's  liberty,  democracv,  and  prosperitv. 
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D*  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
aj  d  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
ai  d  nineteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Chapters  I,  IX,  X,  and  XI 

[Docket  No.  L&RRS-44-001] 

Use  of  Direct  Final  Rulemaking 

AGENCY:  Agricultural  Marketing  Ser\'ice. 
USDA. 

ACTION:  Policy  statement. 


SUMMARY:  The  Agricultural  Marketing 
Service  is  implementing  a  new 
rulemaking  procedure  to  expedite 
making  noncontroversial  changes  to  its 
regulations.  Rules  that  the  agency  judges 
to  be  non-controversial  and  unlikely  to 
result  in  adverse  comments  will  be 
published  as  "direct  final"  rules. 
("Adverse  comments"  are  comments 
that  suggest  that  a  rule  should  not  be 
adopted  or  suggest  that  a  change  should 
be  made  to  the  rule.)  Each  direct  final 
rule  will  advise  the  public  that  no 
adverse  comments  are  anticipated,  and 
that  unless  written  adverse  comments  or 
written  notice  of  intent  to  submit 
adverse  comments  are  received  within 
30  days,  the  revision  made  by  the  rule 
will  be  effective  60  days  from  the  date 
the  direct  final  rule  is  published  in  the 
Tederal  Register.  This  new  policy 
should  expedite  the  promulgation  of 
routine  or  otherv\'ise  noncontroversial 
rules  by  reducing  the  time  that  would  be 
required  to  develop,  review,  clear,  and 
publish  separate  proposed  and  final 
rules. 

DATES:  Policy  Statement  effective 
October  7. 1994;  comments  should  be 
received  by  December  6, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
Director,  Legislative  and  Regulatory 
Review  Staff,  AMS,  USDA,  P.O.  Box 
96456,  Room  3510-S,  Washington,  DC 
20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bryant  at  202-720-3203. 


SUPPLEMENTARY  INFORMATION:  The 
Agricultural  Marketing  Service  is 
committed  to  improving  the  efficiency 
of  its  regulatory  process.  In  pursuit  of 
this  goal,  we  plan  to  employ  the 
rulemaking  procedure  known  as  "direct 
final  rulemaking"  to  promulgate  some 
Agricuhural  Marketing  Service  rules. 

The  Direct  Final  Rule  Process 

Rules  that  the  Agricuhural  Marketing 
Ser\'ice  judges  to  be  noncontroversial 
and  imlikely  to  result  in  adverse 
comments  will  be  published  as  direct 
final  rules.  Each  direct  final  rule  will 
advise  the  public  that  no  adverse 
comments  are  anticipated,  and  that 
unless  written  adverse  comments  or 
written  notice  of  intent  to  submit 
adverse  comments  are  received  within 
30  days,  the  revision  made  by  the  direct 
final  rule  vkill  be  effective  60  days  from 
the  date  the  direct  final  rule  is 
published  in  the  Federal  Register. 

"Adverse  comments"  are  comments    • 
that  suggest  that  the  rule  should  not  be 
adopted,  or  that  suggest  that  a  change 
should  be  made  to  the  rule.  A  comment 
expressing  support  for  the  rule  as 
published  will  not  be  considered 
adverse.  Further,  a  comment  suggesting 
that  requirements  in  the  rule  should,  or 
should  not.  be  employed  by  the 
Agricultural  Marketing  Service  in  other 
programs  or  situations  outside  the  scope 
of  the  direct  final  rule  will  not  be 
considered  adverse. 

In  accordance  with  the  rulemaking 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  the  direct 
final  rulemaking  procedu'-e  gives  the 
pubhc  general  notice  of  the  Agricuhural 
Marketing  Service's  intent  to  adopt  a 
rule,  and  gives  interested  persons  an 
opportunity  to  participate  in  the 
rulemaking  through  submission  of 
comments.  The  major  feature  of  direct 
final  rulemaking  is  that  if  the 
Agricultural  Marketing  Ser\ice  receives 
no  written  adverse  comments  and  no 
written  notice  of  intent  to  submit 
adverse  comments  within  30  days  of  the 
publication  of  the  direct  final  rule,  the 
rule  will  become  effective  without  the 
need  to  publish  a  separate  final  rule. 
However,  the  Agricultural  Marketing 
Service  will  publish  a  notice  in  the 
Federal  Register  stating  that  no  adverse 
comments  were  received  regarding  the 
direct  final  rule,  and  confirming  that  the 
direct  final  rule  is  effective  on  the  date 
stated  in  the  direct  final  rule. 


If  the  Agricultural  Marketing  Service 
receives  written  adverse  comments  or 
WTitten  notice  of  intent  to  submit 
adverse  comments  within  30  days  of  the 
publication  of  a  direct  final  rule'  a 
notice  of  withdrawal  of  the  direct  final 
rule  will  be  published  in  the  Federal 
Register.  If  the  Agricultural  Marketing 
Service  intends  to  proceed  with  the 
rulemaking,  the  direct  final  rule  will  bf 
republished  as  a  proposed  rule  and  we 
will  proceed  with  the  normal  notice- 
and-comment  rulemaking  procedures. 

Determining  When  to  Use  Direct  Final 
Rulemaking 

Not  all  Agricultural  Marketing  Servic« 
rules  are  good  candidates  for  direct  final 
rulemaking.  The  Agricultural  Marketing 
Ser\  ice  intends  to  use  the  direct  final 
rulemaking  procedure  only  for  rules  that 
we  consider  to  be  noncontroversial  and 
unlikely  to  generate  adverse  comments. 
The  decision  to  use  direct  final 
rulemaking  for  a  rule  will  be  based  on 
the  Agricultural  Marketing  Serv  ice 
experience  with  si.Tiilar  rules. 

Dated:  October  3, 1994. 
»  Lon  Hatamiya. 

Administrator. 

|FR  Doc.  94-24777  Filed  10-6-94;  8:45  ami 
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Food  and  Nutrition  Service 

7  CFR  Part  210 

Alternate  Foods  for  Meats:  Enriched 
Macaroni  Products  Witti  Fortified 
Protein;  National  School  Lunch 
Program 

AGENCY:  Food  and  Nutrition  Ser\ico. 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  requires  the 
use  of  the  Protein  Digestibifity- 
Corrected  Amino  Acid  Score  (PDCAAS) 
instead  of  the  Protpin  Efficiency  R^itio 
(PER)  for  evaluating  the  biological 
quality  of  proteins  in  enriched  macaroni 
products  with  fortified  protein.  This 
action  is  necessary  for  consistency  with 
the  Food  and  Dnig  Administration  s 
(FDA)  Nutrition  Labeling  Education  .^rt 
regulations.  The  PDCAAS  is  a  mun» 
accurate,  efficient  and  less  costly 
method  for  measuring  protein  qtiality  uf 
this  food  product  used  in  the  Nationa" 
School  Lunr.h  Program  (NSLP).  This 
rule  also  makes  clear  that  enriched 
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macaroni  products  may  not  be  used  for 
infants  under  one  year  of  age.  In 
addition,  this  rule  deletes  reference  in 
the  NSLP  regulations  to  the  FDA 
Standard  of  Identity  (21  CFR  139.117)    . 
for  enriched  macaroni  products  with 
fortified  protein  which  has-been  stayed 
by  FDA  and  clarifies  that  protein  quality 
is  to  be  determined  on  the  dry  basis  not 
on  the  cooked  food.  This  rule  also 
makes  a  typographical  correction  and  in 
accordance  with  the  Metric  Conversion 
Act  of  1975  adds  the  metric  equivalent 
for  all  weights  and  measurements.  This 
final  rule  further  clarifies  that 
manufacturers  of  enriched  macaroni 
with  fortified  protein  must  notify  the 
Food  and  Nutrition  Service  (FNS)  if 
there  is  a  change  in  the  protein  content 
of  their  product  after  the  original 
testing.  FNS  will  assume  the  protein 
content  of  the  product  remains  the  same 
as  that  submitted  for  the  original  testing 
unless  otherwise  notified. 
DATES:  This  final  rule  is  effective  on 
October  7, 1994.  The  incorporation  by 
reference  of  the  "Official  Methods  of 
Analysis  of  the  AOAC  International" 
(formerly  the  Association  of  Analytical 
Chemists)  15th  Ed.  (1990)  and  the 
"Report  of  the  Joint  FAO/WHO  Expert 
Consultation  on  Protein  Quality 
Evaluation,"  as  published  by  the  Food 
and  Agriculture  Organization  of  the 
United  Nations/World  Health 
Organization,  listed  in  this  regulation  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  7, 1994. 
FOA  FURTHER  INFORHMTtON  CONTACT:  Ms. 
Marion  Hinners,  Section  Head,  Food 
Science  and  Nutrition  Section,  Nutrition 
and  Technical  Services  Division,  USDA. 
(703) 305-2556. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  to  be  not 
significant  for  pvirposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612).  The  Administrator  of  FNS 
has  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  currently  fewer  than  ten 
companies  participating  in  the  Child 
Nutrition  Programs  (CNPs)  under  this 
regulation.  In  addition,  the  changes 
contained  in  this  regulation  are 
expected  to  reduce  costs  for  the 
manufacturer. 

The  Administrator  of  FNS  has 
determined  pursuant  to  5  U.S.C  553  (b) 
and  (d)  that  notice  and  comment  on  this 
rule  prior  to  implementation  is 
unnecessary  and  contrary  to  public 


interest.  The  public  Interest  would  be 
better  served  by  allowing  a  more 
accurate  and  efficient  method  for 
measuring  the  protein  quality  of  foods 
used  in  the  NSLP.  This  change  will 
allow  food  companies  to  minimize 
costs,  thereby  allowing  themrto  provide 
quality  products  at  the  lowest  cost 
possible.  Moreover,  receiving  prior 
comment  would  be  unnecessary  and 
impracticable  in  this  case  for  the 
following  reasons.  First,  requiring  prior 
notice  and  comment  would  waste 
valuable  government  resources.  The 
Food  Safety  and  Inspection  Serxice  of 
the  Department  of  Agriculture  (USDA) 
and  FDA  already  have  received  and 
reviewed  comments  on  this  issue  in 
response  to  proposed  rules  governing 
nutrition  labeling  of  all  regulated 
products,  including  products  covered  by 
this  FNS  regulation,  and  have  published 
final  regulations  Which  accept  the 
PDCAAS  method.  Second,  FNS,  with 
FDA  concurrence,  has  already 
recognized  the  merits  of  the  PDCAAS 
method  in  permitting  its  use  for 
vegetable  protein  products  (VPPs). 
Third,  this  rule  provides  affected  parties 
an  implementation  period  of  30  days 
during  which  either  protein  quality  test 
may  be  used  for  enriched  macaroni 
products. 

Executive  Order  12778 

-.  This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the  "Date" 
section  of  this  preamble.  Prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  the 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted.  In  the 
NSLP,  the  administrative  procedures  are 
set  forth  under  the  following 
regulations:  (1)  school  food  authority 
appeals  of  State  agency  findings  as  a 
result  of  a  Coordinated  Review  must 
follow  State  agency  hearing  procedures 
as  estabhshed  pursuant  to  7  CFR 
210.18{q);  (2)  school  food  authority 
appeals  of  FNS  findings  as  a  resuh  of  a 
Coordinated  Review  must  follow  FNS 
hearing  procedures  as  established 
pursuant  to  7  CFR  210.30(d)(3);  AND  (3) 
State  agency  appeals  of  State    ' 
Administrative  Expense  fund  sanctions 
(7  CFR  235.11(b))  must  follow  the  FNS 
Administrative  Review  Process  as 
estabhshed  pursuant  to  7  CFR  235.11(f). 

The  NSLP  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 


UMI 


10.555  and  is  subject  to  the  provisions 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  (7  CFR 
Part  3015,  Subpart  V  and  final  rule- 
related  notice  at  48  FR  29114,  June  24, 
1983). 

No  new  data  collection  or 
recordkeeping  requiring  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
through  3502)  are  included  in  this  rule. 

Background:  On  March  27. 1974,  the 
Department  published  final  regulations 
(39  FR  11248)  which  defined  enriched 
macaroni  products  with  fortified  protein 
as  a  food  item  meeting  the  NSLP  meal 
pattern  requirements  specified  in  7  CFR 
210.10  under  specified  terms  and 
conditions.  At  that  time,  the  PER  was 
the  only  recognized  test  for  determining 
the  biological  quality  of  protein  in 
foods.  At  present,  there  is  another 
recognized  method  for  determining  the 
biological  quality  of  protein  in  foods, 
the  PDCAAS  nietliod.  Several 
international  bodies,  including  a  joint 
Expert  Consultation  on  Protein 
Evaluation  of  the  Food  and  Agriculture 
Organization  (FAO)  of  the  United 
Nations  and  the  World  Health 
Organization  (WHO)  (1989),  have 
concluded  that  PDCAAS,  in  which  a 
score  of  1.0  equals  100  percent  of  the 
1985  WHO  essential  amino  acid 
requirement  patterns  for  2  to  5  year 
olds,  is  an  appropriate  method  for 
evaluating  food  protein  quality.  The  2  to 
5  year  old  requirement  is  the  most 
inclusive  of  those  recommended  and 
thus  may  be  used  for  all  age  groups, 
except  infants. 

PER  is  based  on  the  assumption  that 
proteins  which  are  equivalent  to  casein 
meet  the  amino  acid  and  protein 
requirements  for  the  various  a<.,t;  g.'-oups 
consuming  a  particular  food.  TLe 
specification  of  this  methodology, 
which  is  based  upon  rodent  nutrition 
requirements,  was  assumed  to  correlate 
to  human  requirements  when  PER  was 
adopted  as  the  sole  regulator^'  method 
for  determining  protein  quality. 
Extensive  studies  have  since  been 
conducted  on  human  amino  acid 
requirements  which  demonstrate  that 
the  essential  amino  acid  requirements  of 
humans  are  significantly  different  from 
those  of  rodents.  This  was  recognized  as 
early  as  1980  by  a  conference  of  protein 
scientists  and  nutritionists  held  to 
assess  protein  quality  in  humans.  A 
report  of  this  working  conference 
indicated  a  dissatisfaction  with  the  PER 
method.  The  report  further  recognized 
that  an  amino  acid  scoring  system, 
corrected  for  digestibility,  is  an 
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appropriate  alternative  for  measuring 
protein  value. 

In  1985,  WHO  published  its  revised 
Energy  and  Protein  Requirement  Report 
prepared  by  a  Joint  Expert  Consultation 
of  the  FAO/WHO  and  United  NaUons 
University  (UNU).  This  consultation 
revised  amino  acid  pattern  requirements 
for  humans  into  age  groups  of  2  to  5 
years,  6  to  12  years,  and  aduh,  and 
extensively  reviewed  the  requirements 
based  on  amino  acid  scoring  and 
digestibility.  Of  the  three  amino  acid 
patterns  established,  the  2  to  5  year  old 
child  pattern  has  the  highest  individual 
and  total  requirements.  The  report 
stated  that  protein  and  diets  containing 
essential  amino  acids  that  met  the 
greater  needs  of  young  children  were 
also  adequate  for  older  children  and 
adults,  whereas  the  reverse  may  not  be 
true.  On  this  basis,  the  Joint  FAO/WHO 
Expert  Consultation  on  Protein 
Evaluation  (1989)  concluded  that  no 
adequate  basis  existed  for  using 
different  scoring  patterns  for  different 
age  groups,  with  the  exception  of 
infants,  who  have  a  much  greater  need 
for  essential  amino  acids.  They 
recommended  that  the  FAO/WHO/UNU 
amino  acid  scoring  pattern  for  preschool 
children  should  be  used  to  evaluate 
protein  quafity  for  all  age  groups,  except 
infants.  PDCAAS  was  recommended  for 
calculating  dietary  protein  intakes. 
Thus,  precise  himian  amino  acid 
requirement  patterns  are  available  for  all 
age  groups. 

Both  FNS  and  the  FDA  have 
recognized  the  applicability  and 
usefulness  of  the  PDCAAS  method  of 
measuring  protein  quality.  The 
regulation  governing  the  use  of  VPP  in 
the  Child  Nutrition  Programs,  7  CFR 
Parts  210.  225  and  226,  Appendix  A  - 
Alternate  Foods  for  Meals;  Vegetable 
Protein  Products,  pubfished  January  7, 
1983.  allowed  FNS  to  approve  an 
alternate  test  for  measuring  the 
biological  quality  of  protein  for  VPP. 
This  provision  was  included  in  the 
regulation  in  anticipation  of  recognition 
by  the  scientific  community  and  FDA  of 
the  PDCAAS.  FNS  has  since  accepted 
the  PDCAAS  method  in  addition  to  the 
PER  method  for  determining  protein 
quality  of  VPP.  This  acceptance  was 
based  on  the  Joint  FAO/WHO  Expert 
Consultation  on  Protein  Evaluation 
(1989)  and  with  FDA's  concurrence. 
On  July  19, 1990  (55  FR  29487  at 
29499),  FDA  stated  that  their  regulatory 
requirements  to  use  PER  "inhibit(ed) 
flexibihty  in  determining  protein 
quality  by  alternative  methodologies." 
At  that  time,  FDA  proposed  to  continue 
the  use  of  the  PER,  while  also  allowing 
use  of  Alternative  acceptable  validated 
procedures  as  they  become  available. 


Subsequently,  in  response  to  a 
petition  from  Protein  Technologies 
International,  Inc.,  FDA  stated  in  the 
preamble  to  the  nutrition  labeling 
proposal  pubUshed  on  November  27. 
1991  (56  FR  60366  at  60369),  that 
permitting  PDCAAS  to  be  used  as  an 
alternative  to  PER  had  merit  In 
commenting  on  that  petition  FDA 
quoted  its  earlier  comments  on  the  need 
for  a  flexible  approach  to  determining 
protein  quahty: 

As  new  methodologies  and  new 
information  on  amino  acid  requirements  of 
various  age  groups  become  available,  the 
agency  believes  it  must  become  more  flexible 
in  regard  to  permitted  protein  quality 
methodologies.  Therefore,  while  the  PER 
method  described  in  the  Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists  may  continue  to  be  used 
as  one  of  the  methods  for  assessing  the 
protein  quality  of  foods,  alternative 
acceptable  validated  procedures  may  be  used 
as  they  become  available.  (35  FR  29487  at 
29499). 

However,  FDA  later  proposed  to 
require  the  PDCAAS.  stating  in  the 
preamble  (56  FR  60366  at  60370)  that: 

The  agency  has  reviewed  the  FAOAVHO 
report  and  tentatively  accepts  its  conclusion 
that  the  protein  digestibility-corrected  amino 
acid  score  method  is  more  appropriate  for 
assessing  protein  quality  of  foods  than 
animal  assays  and  is  preferable  for  regulaton- 
purposes. 

In  October,  1989,  the  Subcommittee 
on  the  10th  Edition  of  the 
Recommended  Dietary  Allowances 
published  the  revised  Recommended 
Dietary  Allowances.  These  new 
allowances  confirm  and  accept  the 
amino  acid  requirement  pattern  as 
published  by  the  WHO.  1985,  and 
recognize  PDCAAS  as  an  appropriate 
method  of  assessing  protein  quaUty  of 
human  diets.  The  amino  acid 
requirements  for  the  2  to  5  year  old 
suggested  by  both  of  these  scientific 
bodies  are  identical.  The  Codex 
Alimentarius  Vegetable  Protein 
Committee  as  well  as  the  Codex 
Conunittee  on  Special  Dietary  Foods 
have  also  recommended  amino  acid 
scoring  for  evaluation  of  vegetable 
proteins  and  special  dietary  foods. 

The  PDCAAS  was  considered  and 
accepted  by  the  Joint  FAO/WHO  Codex 
AUmentarius  Commission  which 
convened  in  Geneva,  Switzerland 
during  July  1989.  An  Expert 
Consultation  convened  at  the  request  of 
the  Codex  Alimentarius  Commission 
reviewed  the  amino  add  scoring 
methodologies  and  recommended  the 
implementation  of  the  PDCAAS  for 
measuring  protein  quality.  After 
extensive  deliberation,  resulting  in  a 
comprehensive  report,  it  was  reported 


that,  ". . .  the  Consultation  agreed  that 
the  Protein  DigestibiUty-Corrected 
Ainino  Acid  Score  method  was  the  most 
suitable  approach  for  routine  evaluation 
of  protein  quality  for  humans,  and 
recommended  the  adoption  of  this 
method  as  an  official  method  at  the 
international  level."  (Joint  FAO/WHO 
Expert  Consultation  on  Protein 
Evaluation,  Codex  Alimentarius. 
Washington.  D.C.  1989).  The  Expert 
Consultation's  report  and 
recommendations  were  transmitted  to 
the  FAO  Secretariat  in  Rome  for  final 
review  and  dissemination  to  the  Codex 
Alimentarius  Commission  membership. 
The  report  of  the  Expert  Consultation 
contains  many  findings  and 
conclusions,  most  supportive  of  the 
PDCAAS.  No  conclusions  adverse  to 
this  method  were  reported. 

On  January  6, 1993,  FDA  published 
final  rules  (58  FR  2079)  requiring  use  of 
the  PDCAAS  method  as  the  method  for 
determining  protein  quaUty  for  food 
intended  for  children  over  1  year  of  age 
and  adults.  While  this  method  is 
recommended  for  all  children  above  1 
year  of  age,  it  is  not  recommended  for 
infants,  and  therefore  FDA's  final  rule 
(58  FR  2079  at  2102)  retained  the  PER 
method  for  assessing  protein  quahty  and 
retained  casein  as  the  standard  in 
expressing  the  percentage  of  the 
Reference  Daily  Intake  (RDI)  for  protein 
in  foods  represented  and  purported  to 
be  for  use  by  infants.  This  rule  became 
effective  on  May  8, 1994.  In  recognition 
of  these  scientific  advances  and  the 
adoption  by  FDA  of  PDCAAS  as  the 
only  method  for  detennining  protein 
quality  for  children  above  one  year  of 
age,  this  rule  amends  the  NSLP 
regulations  at  appendix  A  of  Part  210  to 
require  PIX1\AS  as  the  only  method  for 
determining  protein  quality  for  enriched 
macaroni.  However,  in  order  to  provide 
affected  parties  an  implementation 
period,  the  amended  paragraph  2  further 
provides  that  for  30  days  after 
publication  of  the  rule  either  the  PER  or 
the  PIXAAS  may  be  used. 

Finally,  a  new  paragraph  1(c)  is  added 
to  Appendix  A  to  make  clear  that 
enriched  macaroni  may  not  be  used  for 
infants  imder  1  year  of  age  in  the  NSLP. 
Accordingly,  FNS  will  no'longer 
approve  enriched  macaroni  products 
purported  for  use  by  infants  regardless 
of  what  method  their  protein  quaUty  has 
been  tested.  It  was  never  the 
Department's  intention  that  enriched 
macaroni  products  be  served  to  infants 
and  this  amendment  is  meant  to  make 
clear  that  poUcy. 

Manufacturers  of  enriched  macaroni 
with  fortified  protein,  currently 
approved  by  FNS,  will  not  be  affected 
by  the  change  to  an  alternate  method 
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unless  the  nutritional  composition  of 
their  approved  product  changes.  Should 
the  nutritional  composition  of  an 
approved  product  previously  tested 
imder  PER  method  change  aifter  the  30 
day  implementation  period,  data 
obtained  by  the  PDCAAS  method  will 
be  required  for  re-approval.  

The  FDA  Standard  of  Identity  (21  CFR 
139.117).  referenced  and  quoted  in 
Appendix  A  and  upon  which  the  FNS 
final  regulation  was  based,  was  stayed 
on  March  21, 1978,  pending  a 
determination  of  whether  a  public 
hearing  was  necessary  to  resolve  issues 
raised  by  objections  (43  FR  11695).  At 
that  time,  FDA  stated  that  "during  the 
period  of  the  stay,  the  (enriched 
macaroni  products  with  fortified 
protein)  may  be  introduced  into 
interstate  commerce  with  appropriate 
labeling  as  a  nonstandardized  food."  (43 
FR  11695).  Therefore,  this  rule  deletes 
all  references  to  that  Standard  in 
Appendix  A.  However,  the  requirements 
for  processing  and  labeling  of  enriched 
macaroni  products  with  fortified  protein 
prescribea  by  FDA  in  the  stayed 
Standard  of  Identity  were  previously 
incorporated  in  the  FNS  final  rule  and 
will  remain  the  same,  with  some 
technical  changes. 

In  addition,  mis  final  fUle  amends  the 
cturent  regulation  to  correct  a  statement 
which  has  caused  confusion  and  which 
was  recently  brought  to  our  attention  by 
analytical  laboratories.  The  current 
regulation  states  that  the  protein  quaUty 
is  to  be  determined  on  the  cooked  food. 
However,  determining  protein  quality 
on  the  cooked  food  is  not  feasible  in 
practice,  because  when  utilizing  the 
PER  method  the  moisture  content 
prevents  laboratory  rodents  from  eating 
test  foods  in  sufficient  quantities  to 
accurately  determine  protein  quality. 
'Likewise,  the  moisture  content  in  the 
cooked  food  may  affect  the  test  results 
under  the  PDCAAS  method.  Therefore, 
FAO/WHO  suggests  a  moisture  content 
in  the  cooked  food  of  less  than  ten 
percent  for  viable  testing. 
Determinations  made  on  a  dry  basis  has 
been  the  procedure  commonly 
employed  by  commercial  laboratories  in 
the  past.  Thus,  this  rule  requires 
determination  of  protein  quality  on  a 
dry  basis. 

This  final  rule  makes  a  typographical 
correction  and,  in  accordance  with  the 
Metric  Conversion  Act  of  1975,  adds, 
side  by  side,  the  metric  equivalent  for 
all  weights  and  measurements 
contained  in  the  rule. 

This  final  rule  also  includes  a 
clarification  that  all  manufacturers, 
including  those  with  currently  accepted 
macaroni  products,  must  notify  FNS  if 
there  is  a  change  in  the  protein  portion 


df  their  product  since  the  original  data 
flubmission  and  product  approval.  FNS 
will  assume  the  protein  content  remains 
the  same  unless  otherwise  notified. 

|ist  of  Subjects  in  7  CFR  Part  210 

I  Children,  Commodity  school  program. 
Food  assistance  programs.  Grants 
programs — Social  programs, 
ficorporation  by  reference.  National 
School  Limch  Program,  Nutrition, 
Reporting  and  recordkeeping 
1  equirements.  Surplus  agricultural 
( ommodities. 

Accordingly,  7  CFR  part  210  is 
t  mended  as  follows: 


ART  2ia-NATI0NAL  SCHOOL 
(UNCH  PROGRAIM 

1.  The  authority  citation  for  7  CFR 
»art  210  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1751-1760, 1779. 

2.  In  Appendix  A — Alternate  Foods 
ar  Meals;  Enriched  Macaroni  Products 

1  krith  Fortified  Protein: 

(a)  The  heading  of  Appendix  A  is 
1  evised. 

(b)  A  new  subheading  is  added  under 
le  heading  of  Appendix  A. 

I  (c)  Paragraphs  1(a)  and  1(b)  are 
fended  by  adding  "(28.35  grams)" 
$fter  the  words  "ounce"  or  "oimces" 
1  wherever  they  appear. 

(d)  A  new  paragraph  1(c)  is  added. 

(e)  Paragraphs  2  and  3  are  revised. 

Lppendix  A  to  Part  210 — ^Alternate  Foods 
sr  Meals  Enriched  Macaroni  Products  With 
1  ortified  Protein 

1.  •  •  • 

(c)  Enriched  macaroni  product  may  not  be 
1  ised  for  infants  under  1  year  of  age. 

2.  Only  enriched  macaroni  products  with 
ortified  protein  that  have  been  accepted  by 
"NS  for  use  in  the  USDA  Child  Nutrition 
*rograms  may  be  labeled  as  provided  in 
laragraph  1(b)  of  this  appendix. 
.Manufacturers  seeking  acceptance  of  their 
iroduct  shall  furnish  FNS  a  chemical 
inalysis,  the  Protein  Digestibility-Corrected 
Vmino  Acid  Score  (PDCAAS),  and  such  other 
>ertinent  data  as  may  be  requested  by  FNS, 
ixcept  that  prior  to  November  7, 1994, 
nanufacturers  may  submit  protein  efficiency 
atio  analysis  in  lieu  of  the  PDCAAS.  This 
nformation  is  to  be  forwarded  to:  Director, 
.Nutrition  and  Technical  Services  Division, 
'Ood*and  Nutrition  Service,  U.S.  Department 
>f  Agriculture,  3101  Park  Center  Drive,  room 
>07.  Alexandria,  VA  22302.  All  laboratory 
inalyses  are  to  be  performed  by  independent 
IF  other  laboratories  acceptable  to  FNS.  (FNS 
>refers  an  independent  laboratory.)  All 
aboratories  shall  retain  the  "raw"  laboratory 
lata  for  a  period  of  1  year.  Such  information 
hall  be  made  available  to  FNS  upon  request, 
klanufacturers  must  notify  FNS  if  there  is  a 
rhange  in  the  protein  portion  of  their  product 
ifter  the  original  testing.  Manufacturers  who 
eport  such  a  change  in  protein  in  a 
)reviously  approved  product  must  submit 


protein  data  in  accordance  with  the  method 
specified  in  this  paragraph. 

3.  The  product  should  not  be  designed  in 
such  a  manner  that  would  require  it  to  be 
classified  as  a  Dietary  Supplement  as 
described  by  the  Food  and  Drug 
Administration  (FDA)  in  21  CFR  part  105.  To 
be  accepted  by  FNS,  enriched  macaroni 
products  with  fortified  protein  must  conform 
to  the  following  requirements: 

(a)(1)  Each  of  these  foods  is  produced  by 
drying  formed  units  of  dough  made  with  one 
or  more  of  the  milled  wheat  ingredients 
designated  in  21  CFR  139.110(a)  and 
139.138(a),  and  other  ingredients  to  enable 
the  finished  food  to  meet  the  protein 
requirements  set  out  in  paragraph  3.(a)(2)(i) 
under  Enriched  Macaroni  Products  with 
Fortified  Protein  in  this  Appendix.  Edible 
protein  sources,  including  food  grade  flours 
or  meals  made  firom  nonwheat  cereals  or 
from  oilseeds,  may  be  used.  Vitamin  and 
mineral  enrichment  nutrients  are  added  to 
bring  the  food  into  conformity  with  the 
requirements  of  paragraph  (b)  under 
Enriched  Macaroni  Products  with  Fortified 
Protein  in  this  Appendix.  Safe  and  suitable 
ingredients,  as  provided  for  in  paragraph  (c) 
under  Enriched  Macaroni  Products  with 
Fortified  Protein  in  this  Appendix,  may  be 
added.  The  proportion  of  the  milled  wheat 
ingredient  is  larger  than  the  proportion  of 
any  other  ingredient  used. 

(2)  Each  such  finished  food,  when  tested 
by  the  methods  described  in  the  pertinent 
sections  of  "Official  Methods  of  Analysis  of 
the  AOAC  International,"  (formerly  the 
Association  of  Official  Analytical  Chemists), 
15th  Ed.  (1990)  meets  the  following 
specifications.  This  publication  is 
incorporated  by  reference  in  accordance  with  . 
5  U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
may  lie  obtained  fiom  the  AOAC 
International,  2200  Wilson  Blvd.,  suite  400, 
Arlington,  VA  22201-3301.  This  publication 
may  be  examined  at  the  Food  and  Nutrition 
Service,  Nutrition  and  Technical  Services 
Division,  3101  Park  Center  Drive,  room  607, 
Alexandria,  Virginia  22302  or  the  Office  of 
the  Federal  Register,  800  North  Capital 
Street,  NW.,  suite  700.  Washington,  IX:. 

(i)  The  protein  content  (N  x  6.25)  is  not  less 
than  20  percent  by  weight  (on  a  13  percent 
moisture  basis)  as  determined  by  the 
appropriate  method  of  analysis  in  the  AO.'^C 
manual  cited  in  (a)(2)  under  Enriched 
Macaroni  Products  with  Fortified  Protein  in 
this  Appendix.  The  protein  quality  is  not  less 
than  95  percent  that  of  casein  as  determined 
on  a  dry  basis  by  the  PDCAAS  method  as 
described  below: 

(A)  The  PDCAAS  shall  be  determined  by 
the  methods  given  in  sections  5.4.1,  7.2.1. 
and  8.0  as  described  in  "Protein  Quality 
Evaluation,  Report  of  the  )oint  FAO/WHO 
Expert  Consultation  on  Protein  Quality 
Evaluation,"  Rome,  1990,  as  published  by  the 
Food  and  Agriculture  Organization  (FAO)  of 
the  United  Nations/World  Health 
Organization  (WHO).  This  report  is 
incorporated  by  reference  in  accordance  v.ith 
5  U.S  C.  552(a)  and  1  CFR  part  51.  Copies  of 
this  report  may  be  obtained  from  the 
Nutrition  and  Technical  Services  Division, 
Food  and  Nutrition  Service,  3101  Park  Center 
Drive,  room  607.  Alexandria,  Virginia  22302. 
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This  report  may  also  be  inspected  at  the 
Office  of  the  Federal  Register  800  North 
Capitol  SL,  NW..  suite  700,  Washington.  DC 

(B)  The  standard  used  for  assessing  protein 
quality  in  the  PDCAAS  method  is  the  amino 
acid  scoring  pattern  established  by  FAO/ 
WHO  and  United  Nations  University  (UNU) 
in  1985  for  preschool  children  2  to  5  years 
of  age  which  has  been  adopted  by  the 
National  Academy  of  Sciences, 

Recommended  Dietery  Allowances  (RDA) 
1989. 

(C)  To  calculate  the  PDCAAS  for  an 
individual  food,  the  test  food  must  be 
analyzed  for  proximate  analysis  and  amino 
acid  composition  according  to  AOAC 
methods. 

(D)  The  PDCAAS  mav  be  calculated  using 
FDA's  limited  data  base  of  published  true 
digestibility  values  (determined  using 
humans  and  rats).  The  true  digestibility 
values  contained  in  the  WHO/FAO  report 
referenced  in  paragraph  3.(a)(2)(i)(A)  under 
Enriched  Macaroni  Products  with  Fortified 
Protein  in  this  Appendix  may  also  be  used. 
If  the  digestibility  of  the  protein  is  not 
available  from  these  sources  it  must  be 
determined  by  a  laboratory  according  to 
methods  in  the  FAO/WHO  report  (sections 
7.2.1  and  8.0). 

(E)  The  most  limiting  essential  amino  acid 
(that  is,  the  amino  acid  that  is  present  at  the 
lowest  level  in  the  test  food  compared  to  the 
standard)  is  identified  in  the  test  food  by 
comparing  the  levels  of  individual  amino 
acids  in  the  test  food  with  the  1985  FAO/ 
WHO/UNU  pattern  of  essential  amino  acids 
established  as  a  standard  for  children  2  to  5 
years  of  age. 

(F)  The  value  of  the  most  limiting  amino 
acid  (the  ratio  of  the  amino  acid  in  the  test 
food  over  the  amino  acid  value  from  the 
pattern)  is  multiplied  by  the  percent  of 
digestibilit>-  of  the  protein.  The  resulting 
number  is  the  PDCAAS. 

(G)  The  PDCAAS  of  food  mixtures  must  be 
calculated  from  data  for  the  amino  acid 
composition  and  digestibility  of  the 
individual  components  by  means  of  a 
weighted  average  procedure.  An  example  for 
calculating  a  PDCAAS  for  a  food  mixture  of 
var>ing  protein  sources  b  shown  in  section 
8.0  of  the  FAO/WHO  report  cited  in 
paragraph  3.(a)(2)(i)(A)  under  Enriched 
Macaroni  Products  with  Fortified  Protein  in 
this  Appendix. 

(H)  For  the  purpose  of  this  regulation,  each 
100  grams  of  the  product  (on  a  13  percent 
moisture  basis)  must  contain  protein  in 
amounts  which  is  equivalent  to  that  provided 
by  20  grams  of  protein  with  a  quality  of  not 
less  than  95  percent  casein.  The  equivalent 
grams  of  protein  required  per  100  grains  of 
product  (on  a  13  percent  moisture  basis) 
would  be  determined  by  the  following 
equation: 

E:\GRAPHICS\ER07OC94.022 

X^grams  of  protein  required  per  100  grams 

of  product 
a=20  grams  (amount  of  protein  if  casein) 
b=.95  (95%  X 1  (PDCAAS  of  casein)) 
c=PDCAAS  for  protein  used  in  formulation 
(ii)  The  total  solids  content  is  not  less  than 

»7  percent  by  weight  as  determined  by  the 


methods  described  in  the  "Official  Methods 
of  Anal>-sis  of  the  AOAC  International"  cited 
m  paragraph  (a)(2)  under  Enriched  Macaroni 
Products  with  Fortified  Protein  in  this 
.Appendix 

(b)(1)  Each  pound  of  food  covered  by  this 
section  shall  contain  5  milligrams  of 
thiamine.  2.2  milligrams  of  riboflavin.  34 
milligrams  of  niacin  or  niacinamide,  and  16.5 
milligrams  of  iron. 

(2)  Each  (xxind  of  such  food  may  also 
contain  625  milligrams  of  calcium. 

(3)  Only  harmless  and  assimilable  forms  of 
iron  and  calcium  may  be  added.  The 
enrichment  nutrients  may  be  added  in  a 
harmless  carrier  used  only  in  a  quantity 
necessary  to  effect  a  uniform  distribution  of 
Ihe  nutrients  in  the  finished  food.  Reasonable 
overages,  within  the  limiu  of  good 
manufacturing  practice,  may  be  used  to 
assure  that  the  prescribed  levels  of  the 
vitamins  and  mineraUs)  in  paragraphs  (bKl) 
and  (2)  under  Enriched  Macaroni  Products 
with  Fortified  Protein  in  this  Appendix  are 
maintained  throughout  the  expected  shelf  life 
of  the  food  under  customary  conditions  of 
distribution. 

(c)  Ingredients  that  serve  a  useful  purpose 
such  as  to  fortify  the  protein  or  facilitate 
production  of  the  food  are  the  safe  and 
suitable  ingredients  referred  to  in  paragraph 
(a)  under  Enriched  Macaroni  Products  with 
Fortified  Protein  in  this  Appendix.  This  does 
not  include  color  additives,  artificial 
flavorings,  artificial  sweeteners,  chemical 
preservatives,  or  starches.  Ingredients 
deemed  suitable  for  use  by  this  paragraph  are 
added  in  amounts  that  are  not  in  excess  of 
those  reasonably  required  to  achieve  their 
intended  purposes.  Ingredients  are  deemed  to 
be  safe  if  they  are  not  food  additives  within 
the  meaning  of  section  201(»)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act,  or  in  case  they 
are  food  additi\'e8  if  they  are  used  in 
conforrait>'  with  regulations  established 
pursuant  to  section  409  of  the  act. 

(d)(1)  The  name  of  any  food  covered  by 
this  section  is  "Enriched  Wheat 

Macaroni  Product  with 


Fortified  Protein",  the  blank  being  filled  in 
with  appropriate  word(s)  such  as  "Soy"  to 
show  the  source  of  any  flours  or  meals  used 
that  were  made  from  non-wheat  cereals  or 
from  oilseeds.  In  lieu  of  the  words  "Macaroni 
Product"  the  words  "Macaroni".  "Spaghetti", 
or  "Vermicelli"  as  appropriate,  may  be  used 
if  the  units  conform  in  shape  and  size  to  the 
requirements  of  21  CFR  139.110  (b),  (c).  or 
(d). 

(2)  When  any  ingredient  not  designated  in 
the  part  of  the  name  prescribed  in  paragraph 
(d)(1)  under  Enriched  Macaroni  Products 
with  Fortified  Protein  in  this  Appendix,  is 
added  in  such  proportion  as  to  conti-ibute  10 
percent  or  more  of  the  quantity  of  protein 
contained  in  the  finished  food,  the  name 
shall  include  the  statement  "Made  with 

— — .".  the  blank  being  filled  in 

with  the  name  of  each  such  ingredient,  e.g. 
"Made  with  nonfot  milk". 

(3)  When,  in  conformity  with  paragraph 
(d)(1)  or  (dK2)  under  Enriched  Macaroni 
Products  with  Fortified  Protein  in  this 
Appendix,  two  or  more  ingredients  are  li.sted 
in  the  name,  their  designations  shall  be 
arranged  in  descending  order  of 
predominance  by  wei^t 


(4)  If  a  food  is  made  to  comply  with  a 
section  of  21  CFR  139.  but  also  meeU  the 
compositional  requirements  of  the  Enriched 
Macaroni  with  Fortified  Protein  Appendix,  it 
may  alternatively  bear  the  name  set  out  in  the 
other  section. 

(e)  Each  ingredient  used  shall  declare  its 
common  name  as  required  by  the  appUcal>ie 
section  of  21  CFR  101.  In  addition,  the 
ingredients  statement  shall  appear  in  letters 
not  less  than  one  half  the  size  of  that  required 
by  21  CFR  101.105  for  the  declaration  of  net 
quantity  of  contents,  and  in  no  case  less  than 
one-sixteenth  of  an  inch  in  height. 
•         •         •         •         • 

Dated:  September  22. 1994. 
Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Senices. 
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Agricultural  Marketing  Service 

7  CFR  Part  966 

[Doctot  No.  FV94-©66-1IFR] 

Tomatoes  Grown  In  Florida; 
Amendment  of  Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service 
USDA. 

ACTION:  Interim  final  rule. 


SUMMARY:  This  interim  rule  clarifies 
registered  handler  application  and 
approval  procedures  and  the  Florida 
Tomato  Committee's  (committee) 
authority  to  cancel  a  handler's 
certificate  of  registration  for  good  cause. 
The  rule  also  clarifies  that  only 
registered  handlers  of  Florida  tomatoes 
may  ship  such  tomatoes  in  interstate 
commerce.  This  rule  also  adds  special 
purpose  shipment  outlets,  redefines  one 
of  those  outlets,  and  brings  the  order's 
special  purpose  shipment  provisions 
into  confonnity  vrith  each  other. 
Finally;  this  rule  provides  that  handlers 
must  report  packout  information  on  a 
daily  basis  to  the  committee  or  an 
authorized  agent  of  the  committee.  This 
rule  is  expected  to  enhance  compliance 
with  the  order  and  regulations  and  briiig 
the  regulations  into  conformity  with 
current  industry  practices.  The 
amendments  were  unanimously 
recommended  by  the  committee.  In 
addition,  the  Department  of  Agriculture 
(Department)  makes  conforming 
changes. 

DATES:  Effective  on  October  7,  1994. 
Comments  received  by  November  7. 
1994,  will  be  considered  prior  to 
issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerii. 
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Marketing  Order  Administration 
Branch.  F&V.  AMS,  USDA,  Room  2523- 
S,  P.O.  Box  96456,  Washington,  DC 
20090-6456,  FAX  (202)  720-5698. 
Conmients  should  reference  the  docket 
number,  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  E)ocket 
Clerk  during  regular  business  hours^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Aleck  Jonas,  Marketing  Specialist, 
Southeast  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA,  P. 
O.  Box  2276.  Winter  Haven,  Florida 
33883-2276;  (813)  299-4770  or  FAX 
(813)  299-5169,  or  Shoshana  Avrishon, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2523-S.,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
3610,  or  FAX  (202)  720-5698; 
SUPPI.EMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  966  (7  CFR  part  966], 
both  as  amended,  regulating  the 
handling  of  tomatoes  grovtm  in  Florida. 
The  order  is  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act". 

The  Department  is  issuing  this  rule  in 
accordance  with  Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform  and  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
p>etition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
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M  irketing  Service  (AMS)  has 

CG  isidered  the  economic  impact  of  this 

ru  e  on  small  entities. 

rhe  purpose  of  the  RFA  is  to  fit 
re  ;ulatory  actions  to  the  scale  of 
bi  siness  subject  to  such  actions  in  order 
th  it  small  businesses  vnW  not  be  unduly 
or  disproportionately  burdened. 
M  uketing  orders  issued  pursuant  to  the 
A(  ;t,  and  rules  issued  thereunder,  are 
ui  ique  in  that  they  are  brought  about 
th  -ough  group  action  of  essentially 
sn  all  entities  acting  on  their  own 
be  lalf.  Thus,  both  statutes  have  small 
en  tity  orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  Florida  tomatoes  subject  to  regulation 
UI  der  the  marketing  order  and 
ap  proximately  250  producers  in  the 
pi  Dduction  area.  Small  agricultural 
se  -vice  firms,  including  tomato 
hi  ndlers,  are  defined  by  the  Small 
Bi  siness  Administration  (13  CFR 
V,  1.601)  as  those  whose  annual  receipts 
ar  ;  less  than  $5,000,000,  and  small 
ag  ricultural  producers  have  been 
d(  fined  as  those  having  annual  receipts 
of  less  than  $500,000.  The  majority  of 
th  3  tomato  handlers  and  producers  may 
ba  classified  as  small  entities. 

pn  May  31, 1994,  the  committee  met 
t« discuss  the  difficulty  it  has 
experienced  in  collecting  assessments 
frym  a  few  handlers  and  in  receiving 
complete,  up-to-date  packout 
information  from  some  handlers.  The 
imittee  recommended  several . 

)difications  to  the  order's  existing 

les  and  regulations  to  improve  these 
si  uations. 

H  tndler  Certification 

Currently,  piursuant  to  §  966.323 
Hi  indling  regulation,  fresh  market 
sliipments  of  tomatoes  by  handlers  to 
pdints  outside  the  regulated  area  must 
m  3et  grade,  size,  inspection,  and 
cc  ntainer  requirements.  Fresh  market 
sli  ipments  within  the  regulated  area  are 
n<  t  subject  to  such  requirements.  Fresh 
m  u-ket  shipments  within  and  outside 
th  3  regulated  area  are  subject  to 
as  sessments.  The  regulated  area  is 
d(  fined  as  the  portion  of  the  State  of 
F',  orida  which  is  bounded  by  the 
Si  iwannee  River,  the  Georgia  Border,  the 
A  lantic  Ocean,  and  the  Gulf  of  Mexico. 
B  sically,  it  is  the  entire  State  of 
F  arida,  except  the  Panhandle.  The 
p:  oduction  area  is  part  of  the  regulated 
ai^a. 

Under  §  966.113  Registered  handler, 
ai  d  for  the  purpose  of  this  order, 
re  'istered  handlers  are  persons  who 
h^ve  adequate  facilities  for  grading 
topatoes  for  market  and  who  assume 
imtial  responsibility  for  compliance 
with  inspection,  assessment,  reporting, 
add  other  regulatory  requirements 


concerning  tomatoes  grown  in  thp 
production  area.  Any  person  who 
wishes  to  become  a  registered  handler  is 
required  to  make  an  application  for 
registration  with  the  committee  on 
forms  prescribed  by.  and  available  at  the 
principle  office  of,  the  committee.  If  the 
applicant  has  facilities  which  are 
determined  by  the  committee  as 
adequate  for  grading  tomatoes,  the 
applicant  may  be  approved  as  a 
registered  handler.  "Adequate  facilities" 
are  currently  defined  as  those  being  in 
a  permanent  location  with  nonportable 
equipment  for  the  proper  grading,  sizing 
and  packing  of  tomatoes.  The  committee 
recommended  two  minor  additions  to 
the  definition:  (1)  The  term  "washing" 
should  be  added  to  the  definition,  as 
that  activity  is  an  integral  part  of  the 
handling  process;  and  (2)  the  phrase 
"grown  in  the  production  area"  be 
added  at  the  end  of  the  definition  to 
further  identify  the  tomatoes  being 
handled. 

Most  tomatoes  produced  in  Florida 
are  shipped  fresh  to  markets  outside  the 
regulated  area.  The  committee's  goal  is 
to  avoid  marketing  problems  associated 
with  poor  quality  tomato  shipments. 
The  industry  has  spent  substantial  sums 
of  money  to  promote  Florida  tomatoes 
to  the  trade  and  consumers.  Such 
expenditures  are  predicated  on  the 
shipment  by  handlers  of  good  quality 
tomatoes,  which  buyers  have  come  to 
expect  from  Florida. 

The  committee  reported  that  it  has 
been  difficult  to  collect  assessments 
from  some  handlers  in  the  past.  One 
handler  indicates  no  intention  of  paying 
assessments  this  year.  Because  of  these 
compliance  difficulties,  and  to  foster 
shipments  of  good  quality  tomatoes,  the 
committee  recommended  changes  in  the 
rules  and  regulations  to  strengthen  the 
registered  handler  procedures,  clarify 
handler  responsibilities  under  the  order, 
and  enhance  the  committee's 
compliance  capabilities. 

The  committee  recommended 
amending  §  966. 1 1 3  and  adopting  new 
provisions  which  would:  (1)  Establish 
that  registered  handlers  must  be 
certified  by  the  committee;  (2)  provide 
the  committee  with  the  authority, 
criteria,  and  procedures  for  approving 
registered  handler  certifications  and  for 
cancelling  such  certifications  for  failure 
to  pay  assessments  or  provide  reports  to 
the  committee;  and  (3)  allow  only 
registered  handlers  to  lawfully  ship 
tomatoes  outside  of  the  regulated  area. 
After  considering  the  committee's 
recommendations,  the  Department  has 
determined  that  the  changes  in  this 
interim  rule  are  necessary  to  effectuate 
the  declared  policy  of  the  Act 


New  §  966.113  contains  an 
introductory  statement  explaining  the 
criteria  that  a  handler  must  meet  to  be 
registered  under  the  order.  These 
provisions  include  having  adequate 
facilities  and  being  certified  by  the 
committee  as  a  registered  handler, 
handling  tomatoes  in  compliance  with 
order  requirements,  obtaining 
inspection,  submitting  required  reports, 
and  paying  applicable  assessments. 
Four  of  these  provisions  are  currently 
specified  in  §  966.113.  The  provisions 
for  certification  as  a  registered  handler 
and  submission  of  reports  are  added  in 
this  rule  to  help  the  committee  with  its 
compliance  responsibilities  and 
improve  marketing  assistance  provided 
to  handlers  under  the  order. 

New  paragraph  (a)  establishes 
qualifications  for  registered  handler 
certification.  The  committee  or  its  duly 
authorized  agent  inspects  handling 
facilities  to  determine  if  those  facihties 
meet  the  requirements  for  certification. 
The  facilities  must  be  located  in  the 
regulated  area  and  be  permanent,  non- 
portable buildings.  The  equipment  in 
the  facihties  must  also  be  nonportable 
and  capable  of  properly  washing, 
grading,  sizing,  and  packing  of  tomatoes 
grown  in  the  production  area.  These 
requirements  are  the  same  as  those  in 
the  aurent  definition  for  Adequate 
facilities  In  paragraph  (e)  of  §  966.323. 
with  the  addition  of  washing  as  an 
activity  and  the  reference  to  where  the 
tomatoes  are  produced.  The  definition  is 
removed  from  paragraph  (e)  of  §  966.323 
and,  as  modified,  added  to  new 
paragraph  (a)  of  §  966.113  to  define,  in 
the  appropriate  place  in  the  rules  and 
regulations,  the  kind  of  facilities  and 
equipment  needed  for  certification  as  a 
registered  handler. 

New  paragraph  (b)  of  §  966. 1 1 3 
specifies  the  information  requested  by 
the  committee  in  the  application  for 
registered  handler  certification.  The 
information  requested  is  common 
business  identification  information. 

New  paragraph  (c)  of  §  966.113 
provides  that  the  committee  or  an  agent 
of  the  committee  make  the 
determination  that  an  applicant's 
facilities  meet  requirements.  Such 
certification  will  be  made  in  writing  by 
the  conmiittee.  Denial  of  certification, 
and  the  basis  thereof,  will  also  be  made 
in  writing  to  the  applicant  by  the 
committee. 

New  paragraph  (d)  of  §  966. 113 
establishes  criteria  for  cancellation  of  a 
registered  handler's  certification,  with 
the  approval  of  the  Secretary,  based  on 
failure  to  pay  assessments  on  a  timely 
basis  and  &ilure  to  provide  required 
reports.  A  registered  handler's 
certification  will  also  be  subject  to 


cancellation,  with  the  approval  of  the 
Secretary,  if  the  handler  no  longer  has 
adequate  facilities,  as  that  term  is 
defined  in  §966.1 13(a).  A  cancelled 
certification  will  be  reinstated  once  a    ' 
handler  demonstrates  compliance  with 
assessment,  reporting  and  facility 
requirements.  New  paragraph  (d)  also 
includes  the  exemption,  currently  in 
§  966.113,  concerning  persons  who 
make  dehveries  of  ungraded  tomatoes  to 
handling  facihties. 

New  paragraph  (e)  of  §  966.113 
provides  that  any  inspection  certificate 
of  tomatoes  offered  for  inspection  by  a 
non-registered  handler  contains  a 
statement  to  that  effect.  The  inspecUon 
certificate  for  all  such  tomato  lots  will 
read  "Fails  to  meet  the  requirements  of 
Marketing  Order  Na  966  because  the 
handler  is  not  a  registered  handler." 
Such  failing  certificate  will  be  issued, 
regardless  of  the  grade,  size  or 
containerization  of  the  tomatoes 
inspected.  The  committee  will  keep  the 
Federal  State  Inspection  Service 
(inspection  service)  abreast  of  all 
handlers'  status.  Any  handler  who  is 
denied  a  registered  handler  cerUficate  or 
who  has  a  registered  handler  certificate 
cancelled,  may  appeal  to  the  committee 
for  reconsideration.  Such  appeal  must 
be  made  in  writing. 

The  Florida  Road  Guard  Bureau  of  the 
Florida  Department  of  Agriculture  and 
Consumer  Services  releases  tomato 
shipments  for  interstate  commerce  only 
if  the  inspection  certificates  indicate 
that  such  shipments  meet  marketing 
order  requirements.  Thus,  persons  or 
handlers  not  certified  as  a  registered 
handler  by  the  committee  will  not  be 
able  to  ship  tomatoes  outside  the 
regulated  area. 

The  committee  recommended  that 
this  provision  be  included  under  a 
separate  title  and  paragraph.  Because 
inspection  certification  is  dependent  on 
handler  certification,  the  Department 
includes  this  recommendation  as  part  of 
the  new  provision  on  certified  registered 
handlers  in  §966.113.  For  emphasis  and 
to  provide  consistency  in  regulations, 
the  Department  also  adds  this 
requirement  to  paragraph  (a)(4) 
Inspection  in  §966.323. 

Section  966.113  provides  that 
handlers  must  pay  assessments  on  a 
timely  basis  to  maintain  their  registered 
handler  certification.  For  emphasis  and 
to  provide  consistency  in  regulations, 
the  Department  also  adds  this 
requirement  as  new  paragraph  (e) 
Assessments  under  §  966.323. 

Certificates  of  Privilege 

The  committee  recommended 
changing  an  incorrect  citation  in  the 
first  sentence  of  §  966.120  Application 


for  Certificate  of  Privilege  which 
incorrectly  refers  to  §  966.53  of  the 
order.  The  conunittee  states  that  the 
intent  of  the  section  is  to  require 
Certificates  of  Privilege  for  special 
purpose  shipments  authorized  in 
§  966.54  Shipments  for  special 
purposes.  Thus.  §  966.54  is  referenced 
in  the  first  sentence  of  the  paragraph. 
This  adjustment  does  not  change 
current  practices  as  the  committee's  use 
of  Certificates  of  Privilege  is  consistent 
with  §  966.54  of  the  order. 

This  rule  also  changes  §  966.120  to  be 
consistent  with  the  outlets  specified  in 
§966.323  Handling  regulations.  One 
outlet  currently  specified  in  §  966,120  is 
changed  and  three  new  outlets  are 
added.  The  term  "processing"  replaces 
the  term  "canning"  to  make  the 
regulations  consistent  with  current 
industry  practice.  Pickling, 
experimental  purposes  and  export, 
which  are  currently  specified  in 
§  966.323(b),  are  added  to  §  966.120. 
The  committee  also  proposed  that  it 
have  the  authority,  with  the  Secretary's 
approval,  to  add  other  outlets  to  meet 
changing  food  technologies  and  services 
which  could  benefit  from  receiving 
tomatoes  shipped  under  Certificate  of 
Privilege.  This  authority  is  added  to 
§966.120. 

The  Department  makes  conforming 
changes  to  paragraph  (b)  of  §  966.323  to 
make  that  paragraph  consistent  with  the 
changes  to  §  966.120.  The  term 
"canning"  is  changed  to  "processing" 
and  committee  authority  to  add  special 
purpose  outlets,  with  the  Secretary's 
approval,  is  added  as  conforming 
changes. 

The  Department  also  adds  a  definition 
for  "processing"  to  paragraph  (e) 
§966.323  Definitions.  "Processing"  is 
defined  as  the  manufacture  of  any 
tomato  product  which  has  been 
converted  into  juice,  or  preser\ed  by 
any  commercial  process,  including 
canning,  dehydrating,  drying,  and  the 
addition  of  chemical  substances.  Also, 
paragraph  (e)  of  §966.323.  as  provided 
herein,  is  redesignated  as  paragraph  (g). 

Packout  Reports 

The  committee  also  recommended 
that  all  handlers  be  required  to  present 
daily  packout  reports  to  the  inspection 
ser\'ice.  The  inspection  ser\'ice  currently 
collects  these  reports  from  most 
handlers  for  inspection  billing  purposes 
and  sends  a  daily  packout  report  to  the 
committee. 

Currently,  all  handlers  maintain 
records  of  their  daily  packout  activity 
based  on  the  grade,  size,  and  containers 
of  tomatoes  handled.  The  inspection 
sen'ice  collects  this  data  at  the  end  of 
each  work  day  for  inspection  billing 
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purposes.  As  a  service  to  the  committee 
and  tomato  handlers,  the  inspection 
service  compiles  this  information 
(received  from  its  various  inspectors) 
and  reports  it  to  the  committee  at  the 
end  of  the  day  or  the  following  morning. 
The  committee  compiles  this  data  into 
a  daily,  industry-wide,  packout  report. 
The  report  is  considered  an 
indispensable  tool  for  handlers  to  assess 
daily  tomato  market  conditions  and  is 
disseminated,  upon  request,  to 
registered  handlers. 

However,  some  handlers  fail  to 
provide  their  packout  data  to  the 
Inspection  service  on  a  timely  basis  to 
allow  inclusion  of  the  handler's  data  in 
each  daily,  industry-wide  report.  To  be 
a  useful  tool,  the  industry-wide  report 
must  be  acciirate  and  include,  to  the 
extent  possible,  the  total  industry 
packout.  Because  the  report  is  such  a 
valuable  marketing  tool  for  handlers,  the 
committee  voted  unanimously  to 
propose  that  each  registered  handler  be 
required  to  report  the  handler's  daily 
packout  data  to  the  inspection  service  in 
a  timely  manner. 

The  packout  data  that  handlers 
provide  to  the  inspection  service,  to  the 
committee  directly,  or  to  another  agent 
of  the  committee  is  data  that  is  routinely 
compiled  by  each  handler  as  part  of  the 
handler's  normal,  daily  operating 
records.  The  reporting  deadline  of  the 
end  of  the  working  day,  as  designated 
by  the  committee,  will  not  present  an 
undue  burden  on  handlers  because  the 
data  requested  is  routinely  recorded  by 
handlers  at  the  end  of  each  working  day. 
Individual  handler  data  collated  and 
disseminated  in  an  industry-wide  report 
will  not  disclose  confidential 
information  or  the  business  position  of 
individual  handlers. 

The  committee  recommended  that 
this  change  be  added  to  the  rules  and 
regulations  as  a  separate,  new  nimiber. 
title  and  paragraph.  However,  because 
the  new  provision  establishes  a" 
reporting  requirement  on  handlers,  the 
Department  inserts  the  provision  as  a 
separate,  new  paragraph  under  current 
S  966.323.  Thus,  a  new  paragraph  (e)  is 
added  to  the  handling  regulation  and 
current  paragraph  (e)  Definitions  is 
redesignated  as  paragraph  (g). 

Assessments 

Finally,  the  committee  recommended 
that  a  clarification  be  added  to  the  rules 
and  regulations  to  clearly  state  that 
handlers  must  pay  assessments  to 
maintain  their  certification  as  registered 
handlers.  Failure  of  some  handlers  to 
pay  their  assessments  places  an  iinfair 
burden  upon  those  handlers  who 
comply  with  order  requirements.  The 
Department  adds  that  this  clarification 
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ti )  §  966.323  handling  regulation 
b  scause  payment  of  assessments  is  a 
r  tquirement  of  handlers  imder  the 
a  rder.  A  new  paragraph  (f)  Assessments 
ii  added  to  §  966.323.  This  paragraph 
s  ated  that  failvu«  of  a  registered  handler 
t(  I  pay  assessments  in  a  timely  maimer 
V  ill  result  in  cancellation  of  the 
r  tgistered  handler's  status,  thus,  making 
t  kat  handler  ineUgible  to  ship  tomatoes 
G  atside  of  the  regulated  area.  Current 
c  immittee  collection  procedures  are:  (1) 
>  Weekly  assessment  billings  during  the 
I  arvest  season;  (2)  payment  within  30 
(  ays;  (3)  followed  by  a  demand  letter 
s  )ecifying  the  end  of  a  15  day  extended 
t  otice  period;  and  (4)  referral  to  the 
I  epartment  for  legal  action.  Under  this 
r  lie.  a  handler  who  has  not  paid 
a  ssessments  ahet  expiration  of  the 
c  xtended  notice  period  provided  in  the 
(  emand  letter  will  be  considered  out  of 
dompliance  and  will  be  reported  to  the 
inspection  service  as  a  non-registered 
handler. 

i  Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
interim  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
dumber  of  small  entities. 

,  In  accordance  with  the  Paper  Work 

Seduction  Act  of  1980,  [44  U.S.C 
hapter  35],  the  information  collection 
i^uirement  contained  in  this  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  and  has  been  assigned  OMB 
No.  0581-0073.  Because  handlers 
(Mrrently  complete  a  form  to  be  certified 
is  a  registered  handler,  no  additional 
9MB  approval  is  needed  for  such 
Jstration.  However,  this  rule  provides 
at  each  registered  handler,  at  the  end 
f  each  day  in  which  tomatoes  are 
andled  by  the  registered  handler, 
mish  the  committee  or  it's  designated 
^ent  an  accurate  acco\mting  of  the 
umber  of  tomato  containers  packed 
that  day.  This  report  provides  the  grade, 
ze.  and  containers  of  tomatoes  packed 
y  the  handler  each  packing  day. 
ecause  the  information  is  readily 
vailable  from  each  day's  packout.  the 
fleport  takes  five  minutes  to  complete. 
The  committee  needs  this  information 
io  compile  a  daily  packout  report  which 
is  used  by  handlers  in  their  marketing 
Aborts.  This  provision  is  consistent  with 
furrent  industry  practice.  It  is  estimated 
that  50  handlers  currently  submit  daily 
ports  and  receive  marketing  assistance 
uring  the  marketing  period  October  10, 

ugh  June  15  each  year. 
Pursuant  to  5  U.S.C.  553.  it  is  found 
d  determined,  upon  good  cause,  that 
is  impracticable,  unnecessary  and 
ontrary  to  the  pubUc  interest  to  give . 
preliminary  notice  prior  to  putting  this 
ule  into  e^ect,  and  that  good  cause 


exists  for  not  postponing  the  efliective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because  this  rule:  (1)  clarifies  order 
regulations  and  makes  those  regulations 
consistent  with  current  conditions  in 
the  industry;  (2)  is  expected  to  improve 
compliance  with  order  requirements;  (3) 
needs  to  be  in  efliect  as  soon  as  possible 
because  the  marketing  season  begins  on 
October  10. 1994;  (4)  was  imanimously 
recommended  by  the  committee  at  a 
public  meeting;  and  (5)  provides  a  30- 
day  comment  period  and  all  comments 
timely  received  will  be  considered  prior 
to  the  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  966  is  amended  as 
follows: 

PART  966-TOMATOES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-«74. 

2.  Section  966.113  is  revised  to  read 
as  follows: 

{966.113   negfstwwt handler cerWIcatfon. 

Each  handler  who  handles  tomatoes 
grown  in  the  production  area  must  be 
certified  as  a  registered  handler  by  the 
committee  in  order  to  ship  such 
tomatoes  outside  of  the  regulated  area. 
A  handler  who  is  certified  as  a 
registered  handler  is  a  handler  who  has 
adequate  facilities  to  meet  the 
requirements  for  preparing  tomatoes  for 
market,  obtains  inspection  on  tomatoes 
handled,  agrees  to  handle  tomatoes  in 
compliance  with  the  order's  grade,  size 
and  container  requirements,  pays 
applicable  assessments  on  a  timely 
basis,  submits  reports  required  by  the 
committee,  and  agrees  to  comply  with 
other  regiilatory  reqmrements  on  the 
handling  of  tomatoes  grown  in  the 
production  area. 

(a)  Based  on  the  criteria  specified  in 
this  section,  the  committee  shall 
determine  eligibility  for  certification  as 
a  registered  handler.  The  committee  or 
its  authorized  agent  shall  inspect  a 
handler's  facilities  to  determine  if  the 
facilities  are  adequate  for  preparing 
tomatoes  for  maricet.  In  order  to  be 
adequate  for  such  purposes,  the 
facilities  must  be  permanent, 
nonportable  buildings  located  in  the 
production  area  with  equipment  that  is 
nonportable  for  the  proper  washing, 
grading,  sizing  and  packing  of  tomatoes 
grown  in  the  production  area. 


(b)  Application  for  certification  shall 
be  executed  by  the  handler  and  filed 
with  the  committee  on  a  form, 
prescribed  by  and  available  at  the 
principal  office  of  the  committee, 
containing  the  following  information: 

(1)  Business  name, 

(2)  Address  of  handling  facilities 
(including  telephone  and  facsimile 
number), 

(3)  Mailing  address  (if  different  from 
handling  facility). 

(4)  Number  ot  years  in  tomato 
business  in  Florida, 

(5)  Type  of  business,  and 

(6)  Names  of  senior  officers,  partners, 
or  principal  owners  with  financial 
interest  in  the  business. 

(c)  If  the  committee  determines  from 
available  information  that  an  applicant 
meets  the  criteria  specified  in  this 
secUon,  such  applicant  shall  be  certified 
as  a  registered  handler  and  shall  be  so 
informed  by  written  notice  from  the 
committee.  If  certification  is  denied, 
such  denial  shall  be  made  by  the 
committee  in  writing,  stating  the 
reasons  for  denial. 

(d)  A  registered  handler's  certification 
shall  be  cancelled  by  the  committee, 
with  the  approval  of  the  Secretary,  if  the 
handler  fails  to  pay  assessments  within 
45  days  of  the  end  of  the  assessment 
billing  period,  fails  to  provide  reports, 
or  no  longer  has  adequate  facilities  as 
described  in  this  section.  Cancellation 
of  a  handler's  registration  shall  be  made 
in  writing  to  the  handler  and  shall 
specify  the  reason(s)  for  and  effective 
date  of  such  cancellation.  The 
committee  shall  recertify  the  handler's 
registration  at  such  time'  as  the  handler 
corrects  the  deficiencies  which  resulted 
in  the  cancellation.  Certification  is 
permanent  until  the  committee 
determines,  based  on  criteria  herein, 
that  cancellation  is  warranted.  Persons 
who  make  deUveries  of  ungraded 
tomatoes  to  such  certified  registered 
handlers  are  hereby  determined  to  be 
exempt  from  otherwise  applicable 
regulations  pursuant  to  this  part. 

(e)  During  any  period  in  which  the 
handling  of  tomatoes  is  regulated 
pursuant  to  this  part,  no  handler  shall 
obtain  an  inspection  certifying  that  said 
handler's  tomatoes  meet  the 
requirements  of  the  marketing  order 
unless  said  handler  has  been  certified  as 
a  registered  handler.  Any  person  who  is 
not  certified  as  a  registered  handler  may 
receive  inspection  on  tomatoes  firom  the 
Federal-State  Inspection  Service.  Such 
inspection  certificate  shall  state  "Fails 
to  meet  the  requirements  of  Marketing 
Order  No.  966  because  the  handler  is 
not  a  registered  handler." 

3.  hi  §  966.120,  paragraph  (a)  is 
revised  to  read  as  follows: 


§966.120   Application  for  CertHicate  of 
PrtvHege. 

(a)  Whenever  handling  is  regulated 
pursuant  to  §  966.54,  each  handler 
desiring  to  make  shipments  of  tomatoes 
for  any  of  the  following  purposes  shall, 
prior  thereto,  apply  to  the  committee  for 
and  obtain  a  Certificate  of  Privilege 
permitting  such  shipment: 

(1)  For  pickling,  or 

(2)  For  processing,  or 

(3)  For  experimental  purposes,  or 

(4)  For  relief  or  charity,  or 

(5)  For  export,  or 

(6)  For  other  purposes  which  may  be 
specified  by  the  committee,  with  the 
approval  of  the  Secretary. 
***** 

4.  Section  966.323  is  amended  by 
revising  paragraphs  {a)(4)  and  (b), 
redesignating  paragraph  (e)  as  paragraph 
(g).  revising  redesignated  paragraph  (g), 
and  adding  new  paragraphs  (e)  and  (f) 
to  read  as  follows: 

§966.323    Handling  regulation. 
•        •        •        *        • 

(a)  •  •  • 

(4)  Inspection.  Tomatoes  shall  be 
inspected  and  certified  pursuant  to  the 
provisions  of  §  966.60.  Each  handler 
who  applies  for  inspection  shall  register 
with  the  committee  pursuant  to 
§  966.113.  Persons  not  certified  by  the 
committee  as  a  registered  handler  shall 
be  issued  inspection  certificates  on 
shipments  handled  by  such  persons 
stating  "Fails  to  meet  the  requirements 
of  Marketing  Order  No.  966  because  the 
handler  is  not  a  registered  handler." 
Evidence  of  inspection  must  accompany 
truck  shipments. 

(b)  Special  purpose  shipments.  The 
requirements  of  paragraph  (a)  of  this 
section  shall  not  be  applicable  to 
shipments  of  tomatoes  for  pickling, 
processing,  experimental  purposes, 
relief,  charity,  export,  or  other  outlets 
recommended  by  the  committee  and 
approved  by  the  Secretary,  if  the 
handler  thereof  complies  with  the 
safeguard  requirements  of  paragraph  (c) 
of  this  section.  Shipments  for  processing 
are  also  exempt  from  the  assessment 
requirements  of  this  part. 

*        »        •        *        • 

(e)  Report  ofpackouts.  Each  registered 
handler  shall,  at  the  end  of  each  day 
during  which  handling  activities  have 
been  conducted,  or  the  following 
morning  as  the  committee  may 
prescribe,  provide  to  the  committee  or 
its  designated  agent  a  complete  and 
accurate  accounting  of  the  number  of 
containers  of  tomatoes  packed  that  day. 
The  report  shall  include  an  accounting 
of  the  grade,  size,  maturity,  and  net 
weight  of  the  containers  packed  in  each 


such  category.  The  total  packout  report 
shall  be  provided  to  the  committee  or  its 
authorized  agent  in  a  timely  fashion  that 
allows  the  committee  to  compile  a  daily, 
industry-wide  packout  report. 

(f)  Assessments.  Handlers  shall  pay 
assessments  as  provided  in  §  966.42. 
Assessment  will  be  based  on  inspection 
certificates  supplied  to  the  committee 
by  the  Federal-State  Inspection  Service. 

(g)  Definitions.  Hydroponic  tomatoes 
means  tomatoes  grown  in  solution 
without  soil;  greenhouse  tomatoes 
means  tomatoes  grown  indoors.  A 
Certified  Tomato  Repacker  is  a  repacker 
of  tomatoes  in  the  regulated  area  who 
has  the  facilities  for  handling,  regrading. 
resorting,  and  repacking  tomatoes  into 
consumer  sized  packages  and  has  been 
certified  as  such  by  the  committee. 
Processing  as  used  in  §§  966.120  and 
966.323  means  the  manufacture  of  any 
tomato  product  which  has  been 
converted  into  juice,  or  preserved  by 
any  conmiercial  process,  including 
canning,  dehydrating,  dr>'ing.  and  the 
addition  of  chemical  substances.  U.S. 
tomato  standards  means  the  revised 
United  States  Standards  for  Fresh 
Tomatoes  (7  CFR  51.1855  through 
51.1877),  effective  October  1, 1991,  as 
amended,  or  variations  thereof  specified 
in  this  section.  Other  terms  in  this 
section  shall  have  the  same  meaning  as 
when  used  in  Marketing  Agreement  No. 
125,  as  amended,  and  this  part,  and  the 
U.S.  tomato  standards. 

Dated:  October  4, 1994. 
Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-24901  Filed  10-6-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  103, 212, 217,  and  245 
PNS  No.  1676-«4] 
RIN  1115-AD63 

Adjustnient  of  Status  to  That  of  Person 
Admitted  for  Permanent  Residence; 
Temporary  Removal  of  Certain 
Restrictions  of  Eligibility 

agency:  Immigration  and  Naturalization 
Service.  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  interim  rule  will  amend 
the  Immigration  and  Naturafization 
Service  (Service)  regulations  to  allow 
certain  persons  in  the  United  States  to 
adjust  status  to  that  of  a  lawful 
permanent  resident  before  October  1 , 
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1997.  These  persons,  although 
immediately  eligible  for  immigrant  visa 
issuance  abroad,  had  been  barred  from 
adjustment  of  status  in  the  United  St^es 
because  they  had  committed  certain 
administrative  violations  of  United 
States  immigration  law.  This  rule  allows 
prospective  lawful  permanent  residents 
to  avoid  the  difficulties  and  expense  of 
travel  to  a  United  States  consulate  or 
embassy  abroad.  It  continues,  however, 
to  penalize  these  violators  of  the 
immigration  laws  by  requiring  most 
applicants  to  pay  an  additional  sum  in 
excess  of  the  standard  adjustment  of 
status  filing  fee.  After  adjusting  status, 
these  persons  can  lawfully  live  and 
work  in  the  United  States  and  may  later 
become  eligible  to  seek  United  States 
citizenship  through  naturalization. 
DATES:  This  interim  rule  is  effective 
October  1, 1994.  Written  comments 
must  be  received  on  or  before  December 
6, 1994. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  1  Street  NW.,  Room  5307, 
Washington,  DC  20536,  Attn:  Public 
Comment  Clerk.  To  ensure  proper 
handling,  Please  reference  the  INS 
number  1676-94  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  this 
location  by  calling  (202)  514-3048  to 
arrange  an  appointment. 
FOn  FURTHER  INFORMATION  CONTACT: 
Rita  A.  Arthur,  Senior  Adjudications 
Officer,  Adjudications  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  3214, 
Washington,  DC  20536,  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Immigration  and  Nationality  Act 
(the  Act)  allows  a  person  who  is  neither 
a  citizen  nor  a  national  of  the  United 
States  to  live  and  work  in  this  country 
for  an  unlimited  period  of  time  if  he  or 
she  has  been  granted  lawful  permanent 
resident  status.  It  also  provides  for  a 
grant  of  lawful  permanent  resident 
status  on  a  conditional  basis  for  an 
initial  two-year  period,  if  the  residency 
is  based  on  a  recent  marriage  or  on  alien 
entrepreneur  status,  and  allows  for  the 
removal  of  the  conditions  upon 
fulfillment  of  certain  requirements. 

The  Act  generally  requires  a  qualified 
intending  immigrant  to  obtain  an 
immigrant  visa  abroad  before  seeking 
admission  to  the  United  States  for 
lawful  permanent  residence.  It  also 
allows  certain  persons  who  have  not 
obtained  an  immigrant  visa  abroad  to 
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adjust  status  to  that  of  a  lawful 
permanent  resident  after  arrival  in  the 
United  States.  As  set  forth  in  the  Act, 
most  persons  seeking  adjustment  of 
status  must  show  that  they  could  quahfy 
for  immigrant  visa  issuance  abroad  and 
must  meet  certain  additional 
requirements. 

An  immigrant  visa  may  be  issued  only 
at  a  United  States  consulate  or  embassy 
abroad.  Each  prospective  immigrant  is 
required  to  show  that  he  or  she  is 
eligible  for  immigrant  classification  and 
has  an  immediately  available  immigrant 
visa  number  through  a  qualifying  family 
or  employment  relationship,  or  other 
means.  The  applicant  must  also 
establish  that  he  or  she  is  not  included 
in  any  of  the  classes  of  person&who 
cannot,  by  law,  be  admitted  to  the 
United  States,  or  that  any  basis  for  ^ 
inadmissibility  has  been  waived.  After 
the  immigrant  visa  has  been  issued,  the 
person  may  lawfully  travel  to  the  United 
States.  A  qualified  immigrant  visa 
holder  becomes  a  lawful  permanent 
resident  upon  admission  to  the  United 
States. 

An  adjustment  of  status  applicant 
must  be  physically  present  in  the 
United  States  at  the  time  of  application. 
A  person  applying  under  section  245  of 
the  Act,  the  most  frequently  used 
adjustment  of  status  provision,  must 
meet  the  basic  requirements  for 
immigrant  visa  issuance.  Like 
immigrant  visa  applicants,  the 
adjustment  applicant  must  prove  that  he 
or  she  is  eligible  for  immigrant 
classification  and  has  an  immediately 
available  immigrant  visa  number 
through  a  qualifying  family  or 
emplojTnent  relationship,  or  other 
means.  The  adjustment  applicant  must 
also  show  that  he  or  she  is  not  included 
in  any  of  the  classes  of  persons  who.  by 
law,  cannot  be  admitted  to  the  United 
States,  or  that  any  basis  for 
inadmissibility  has  been  waived. 
Section  245(a)  of  the  Act  further 
restricts  eligibility  for  adjustment  of 
status  by  prohibiting  adjustment  unless 
the  applicant  entered  the  United  States 
after  having  been  inspected  and 
admitted  or  paroled  by  an  immigrant 
officer.  Section  245(c)  of  the  Act  also, 
bars  the  adjustment  of  most  applicants 
who  have  been  employed  in  the  United 
States  without  authorization;  who  have 
not  complied  with  the  terms  of 
temporary  nonimmigrant  status;  or  who 
entered  in  transit  without  visa  status, 
under  a  visa  waiver  program,  or  as 
crewmen.  A  qualified  adjustment 
applicant  becomes  a  lawful  permanent 
resident  upon  approval  of  the, 
adjustment  of  status  application. 

The  requirements  of  sections  245(a) 
and  245(c)  of  the  Act  were  established 


to  discourage  intending  immigrants 
from  moving  to  the  United  States  before 
becoming  fully  eligible  for  permanent 
residence  and  bypassing  the  orderly 
immigrant  visa  issuance  process  abroad. 
These  requirements  have  caused  many 
persons  who  are  in  the  United  States  to 
be  unable  to  adjust  status  in  this 
country. 

Intending  immigrants  who  could  not 
meet  the  adjustment  requirements  have 
been  obliged  to  leave  the  country  and 
apply  for  an  immigrant  visa  at  a  United 
States  consulate  or  embassy  abroad. 
They  then  were  immediately  eligible  for 
admission  as  lawful  permanent 
residents  upon  returning  to  the  United 
States.  By  virtue  of  the  requirements  of 
sections  245(a)  and  245(c)  of  the  Act, 
these  persons  were  putatively  required 
to  leave  the  United  States  and  United 
States  consuls  abroad  have  been 
burdened  with  immigrant  visa  issuance 
that  would  not  otherwise  have  been 
necessary. 

Public  Law  103-317 

Section  506(b)  of  the  Department  of 
Commerce.  Justice,  State,  the  Judiciary 
and  Related  Agencies  Appropriations 
Act,  1995,  Pub.  L.  103-317,  was  enacted 
August  26, 1994.  It  temporarily  lifts 
many  of  the  restrictions  on  adjustment 
of  status  under  section  245  of  the  Act  on 
applications  filed  on  or  after  October  1, 
1994,  although  it  does  not  affect  persons 
adjusting  under  other  sections  of  law. 
This  law  adds  a  new  section  245(i)  to 
the  Act,  which  allows  a  person  who  is 
physically  present  in  the  United  States 
and  would  otherwise  have  been  eligible 
for  immigrant  visa  issuance  abroad,  to 
adjust  status  to  that  of  a  lawful 
permanent  resident  under  section  245  of 
the  Act.  Applicants  may  be  subject  to  a 
financial  penalty,  since  the  law  requires 
most  persons  seeking  adjustment  of 
status  under  the  new  law  to  pay  an 
additional  sum  in  excess  of  the  standard 
adjustment  of  status  filing  fee.  The 
provisions  of  the  new  section  245(i)  of 
the  Act  cease  to  have  effect  on  October 
1,1997. 

Persons  Who  Remain  Ineligible  To 
Adjust  Status 

Section  245(i)  of  the  Act  does  not 
waive  all  requirements  for  adjustment  of 
status  under  section  245  of  the  Act.  An 
applicant  must  be  eligible  for  immigrant 
classification  and  have  an  immediately 
available  immigrant  visa  number 
through  a  qualifying  family  or 
employment  relationship,  or  other 
means.  The  person  must  also  show  that 
he  or  she  is  not  included  in  any  of  the 
classes  of  persons  listed  in  section  212 
of  the  Act  who  cannot  be  admitted  to 


the  United  States,  or  must  show  that  any 
basis  for  excludability  has  been  waived 
Section  245(i)  of  the  Act  also  does  not 
waive  several  other  grounds  of 
ineligibility  for  adjustment  of  status 
under  section  245  of  the  Act.  An 
applicant  seeking  adjustment  as  an 
immediate  relative  of  a  United  States 
citizen  or  as  a  preference  alien,  but  who 
is  not  the  beneficiary  of  a  valid 
unexpired  visa  petition,  remains 
ineligible  for  adjustment.  A  person  who 
is  currently  a  lawful  permanent  resident 
also  continues  to  be  ineligible  for 
adjustment.  An  appUcant  who  was 
admitted  to  the  United  States  as  a  K-1 
fianceCe)  but  did  not  marry  the  United 
States  citizen  who  filed  the  petition,  or 
who  was  admitted  as  the  K-2  child  of 
a  fiance(e)  parent  who  did  not  marry  the 
United  States  citizen  who  filed  the 
petition,  is  also  barred  from  adjusting 
status  under  section  245  of  the  Act.  A 
person  who  is  seeking  adjustinent  based 
on  a  marriage  entered  into  while  the 
applicant  was  under  deportation, 
exclusion,  or  related  judicial 
proceedings  may  not  adjust  status, 
unless  the  person  provides  clear  and 
convincing  evidence  of  a  bona  fide 
marriage  or  has  resided  outside  the 
United  States  for  two  or  more  years  after 
the  marriage. 

Payment  of  Additional  Sunt 

This  temporary  adjustment  provision 
continues  to  encourage  intending 
inimigrants  who  are  abroad  to  comply 
with  the  immigrant  visa  issuance 
requirements,  by  making  adjustment  of 
status  under  the  new  provision  much 
more  expensive  than  immigrant  visa 
issuance  abroad.  Most  applicants  for  the 
new  benefit  will  be  required  to  pay  the 
standard  adjustment  of  status  filing  fee. 
plus  an  additional  sum  of  five  times  the 
standard  filing  fee.  Thus,  persons 
currently  applying  for  adjustinent  of 
status  under  the  provisions  of  the  new 
section  245(i)  of  the  Act  must  pay  the 
standard  filing  fee  of  S130.00.  plus  an 
additional  sum  of  $650.00,  for  a  total  of 
S780.00.  Any  future  modifications  of  the 
standard  adjustment  of  status  filing  fee 
will  change  the  amount  of  the 
additional  sum.  as  well  as  the  total  cost. 

Persons  who  can  meet  all  the 
requirements  for  adjustment  of  status 
under  sections  245(a)  and  245(c)  of  the 
Act  will  continue  to  pay  only  the 
standard  filing  fee  (currently  $130.00  or 
$100.00  if  less  than  14  years  of  age). 
Section  245(i)  of  tiie  Act  also  exempts 
certain  persons  applying  under  the  new 
provision  from  payment  of  the 
additional  sum.  An  uimiarried  child 
who  is  less  than  17  years  of  age  when 
he  or  she  applies  for  adjustment  of 
status  will  be  required  to  pay  only  the 


standard  filing  fee  (currently  $130.00.  or 
$100.00  if  less  than  14  years  of  age).  The 
spouse  of  a  legalized  alien  or  tiie 
unmarried  child  under  21  years  of  age 
of  a  legalized  alien  will  also  be  required 
to  pay  only  the  standard  filing  fee 
(currently  $130.00.  or  $100.00  if  less 
than  14  years  of  age),  if  the  spouse  or 
child  qualifies  for  and  has  applied  for 
voluntary  departure  under  the  family 
unity  program  established  by  section 
301(a)  of  the  Immigration  Act  of  1990. 

This  additional  siun  is  a  penalty 
dictated  by  section  245(i)  of  the  Act; 
therefore,  payment  of  the  additional 
sum  will  not  be  waived,  except  as 
directed  in  section  245(i)  of  the  Act. 
Also,  fee  waivers  may  be  granted  under 
8  CFR  103.7(c)  only  if  the  applicant 
substantiates  his  or  her  inability  to  pay 
the  prescribed  fee.  Since  a  person 
applying  for  adjustment  of  status  under 
section  245  of  the  Act  is  required  to 
show  financial  resources  or  income 
establishing  that  he  or  she  is  not  likely 
to  become  a  public  charge  in  the  United 
States,  a  person  who  can  estabfish  a 
basis  for  waiving  pajonent  of  the 
additional  sum  would  be  unlikely  to  be 
eligible  for  adjustment  of  status  tinder 
seclion  245  of  the  Act.  The  few 
adjustment  provisions  that  waive  the 
public  charge  exclusion  ground  for  a 
person  seeking  adjustment  of  status 
under  section  245  of  the  Act  also 
provide  other  waivers  tiiat  eliminateany 
need  for  the  applicant  to  seek  the 
benefiu  of  section  245{i)  of  tiie  Act. 

Application 


Each  person  applying  for  adjustment 
of  status  under  section  245  of  the  Act. 
including  a  child,  must  complete  Form 
1-485.  Each  applicant  must  also  compile 
the  initial  evidence  required  by  that 
forms  instructions.  Supplement  A  to 
Form  1-485  (Supplement  A)  may  then 
be  completed  to  determine  whether  the 
applicant  must  file  under  section  245(i) 
of  the  Act  and  whether  the  additional 
sum  must  be  paid.  This  supplementary 
form  asks  several  questions  and 
provides  instructions  that  allow  the 
applicant  to  decide  whether  he  or  she 
must  submit  Supplement  A  and 
whether  an  additional  sum  must  be 
paid. 

Each  person,  including  a  child,  whose 
eligibility  for  adjustment  of  status  is 
based  on  the  provisions  of  section  245(i) 
of  tiie  Act  must  file  Supplement  A.  The 
Form  1-485  witii  fee  and  the 
Supplement  A  vdth  any  required 
additional  sum  must  be  filed  with  the 
office  having  jurisdiction  over  the 
applicant's  place  of  residence. 


Beginning  of  Application  Period 

Section  506(c)  of  Pub.  L  103-317 
states  tiiat  "(t)he  provisions  Of  tiiese 
amendments  to  the  Immigration  and 
Nationality  Act  shall  take  effect  on 
October  1. 1994."  These  amendments  to 
the  Act  are  not  retroactive  and  cannot  be 
applied  to  applications  for  adjustment 
of  status  filed  before  that  date.  They  also 
cannot  be  applied  to  a  motion  to  reopen 
or  reconsider  an  adjustment  of  status 
application  if  the  underlving  adjustinent 
application  was  filed  before  October  1. 
1994.  An  intending  immigrant  is  not. 
however,  precluded  from  obtaining  the 
benefits  of  the  new  law  merelv  because 
he  or  she  previously  sought  to  adjust 
status.  If  the  person  meets  the 
requirements  for  adjustment  of  status 
under  tiie  provisions  of  the  new  section 
245(i)  of  the  Act,  he  or  she  may  file  a 
new  application  for  adjustment  of  status 
with  fee.  accompanied  by  Supplement 
A  and  any  required  additional  sum.  The 
applicant  must  show  tiiat  he  or  she  has 
an  immigrant  visa  number  immediately 
available  and  meets  all  other  applicable 
requirements  of  section  245  of  the  Act 
on  the  date  the  new  application  is  filed. 

End  of  Application  Period 

Section  506(c)  of  Pub.  L.  103-317 
states  tiiat  "(t)he  provisions  of  these 
amendments  to  the  immigration  and 
Nationality  Act  shall  •   •   •  cease  to 
have  effecl  on  October  1,  1997." 
Applications  for  adjustment  of  status 
under  section  245(i)  of  the  Act  cannot 
be  granted  on  or  after  that  date. 
Prospective  adjustment  of  status 
applicants  who  are  seeking  the  benefits 
of  section  245(i)  of  tiie  Act  must  file 
their  applications  sufficiently  in 
advance  of  October  1. 1997,  to  ensure 
tiiat  they  can  be  completed  before  that 
date.  Application  processing  times  vary 
by  location,  and  persons  who  will  be 
seeking  adjustment  of  status  under  the 
provisions  of  section  245(i)  of  tiie  Act 
during  1997  are  encouraged  to  file  as 
early  in  the  year  as  possible.  Persons 
who  must  file  after  June  1997  should 
contact  the  office  having  jurisdiction 
over  their  place  of  residence  for  further 
instructions. 

Immediate  Availability  of  Immigrant 
Visa  Number 

All  applicants  for  adjustment  of  status 
under  section  245  of  tiie  Act  must  have 
an  immediately  available  immigrant 
visa  number.  "Immediately  available" 
for  the  purpose  of  accepting  and 
processing  the  Form  1-485  application 
filed  by  a  preference  alien  is  defined  in 
8  CFR  245.1(f)  as  being  not  later  than 
the  date  shown  in  the  current 
Department  of  State  Bureau  of  Consular 
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Affairs  Visa  Bulletin.  The  Department  of 
State,  however,  defines  "immediately 
available"  as  being  earlier  than  the  date 
shown  in  the  current  Visa  Bulletin.  This 
rule  amends  8  CFR  245.1(f)  to  bring  the 
adjustment  of  status  provision  into 
accordance  with  the  Department  of 
State's  definition.  It  also  changes  the 
name  of  the  Visa  Bulletin  to  reflect  its 
current  title. 

New  Restriction  on  Immigrant  Visa 
Issuance  Abroad 

Public  Law  103-317  also  places  a  new 
restriction  on  the  issuance  of  immigrant 
visas  abroad  before  October  1, 1997, 
which  has  no  effect  on  persons  seeking 
adjustment  of  status  in  the  United 
States.  Section  506(a)  of  Pub.  L.  103-317 
adds  a  new  section  212(o)  to  the  Act, 
which  forbids  immigrant  visa  issuance 
to  certain  prospective  immigrants, 
including  children,  who  have  been 
physically  present  in  the  United  States. 
Prospective  immigrants,  except  certain 
spouses  and  children  of  legaUzed  aliens, 
who  were  not  maintaining  lawful 
nonimmigrant  status  at  the  time  of 
departure  from  the  United  States,  will 
not  be  ehgible  for  inunigrant  visa 
issuance  within  90  days  of  departure 
from  the  United  States.  This  new 
restriction  does  not  apply  to  the  spouse 
of  a  legalized  alien  or  the  unmarried 
child  under  21  years  of  age  of  a 
legaUzed  alien,  if  the  spouse  or  child 
qualifies  for  and  has  apphed  for 
voluntary  departure  under  the  family 
unity  program  established  by  section 
301(a)  of  the  Immigration  Act  of  1990. 
The  new  section  212(o)  of  the  Act  takes 
effect  on  October  1, 1994,  and  ceases  to 
have  effect  on  October  1, 1997.  The 
Department  of  State,  which  has 
jurisdiction  over  iinmigrant  visa 
issuance  at  United  States  consulates  and 
embassies  abroad,  will  promulgate 
regulations  implementing  this  provision 
ofPub.L.  103-317. 

Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994 

_The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Crime  bill). 
Pub.  L.  103-322,  was  enacted  on 
September  13, 1994.  Section  130003  of 
the  Crime  Bill,  entitled  "Alien  Witness 
Cooperation  and  Coimterterrorism 
Information"  adds  a  new  section  245(i) 
to  the  Act.  This  provision  restricts  the 
adjustment  of  status  of  certain  persons 
admitted  to  the  United  States  under  a 
newly  established  "S"  nonimmigrant 
classification.  Congress  clearly  did  not 
intend  to  repeal  or  supersede  the 
provisions  of  the  Department  of 
Commerce,  Justice.  State,  the  Judiciary 
and  Related  Agencies  Appropriations 
Act.  1995,  Pub.  L.  103-317,  by  adding 
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ai  other  section  245(i)  to  the  Act.  The 
S(  irvice  regards  the  establishment  of  the 
s(  cond  section  245(i)  of  the  Act  as  a 
ni  imbering  error  and  will  recommend 
th  at  Congress  enact  a  technical 
ai  lendment  to  redesignate  the  Crime 
B  ll's  provision  as  section  245(j)  of  the 
A:t. 

The  Service's  implementation  of  this 
n  le  as  an  interim  rule,  with  provision 
fc  r  post-promulgation  public  comment, 
is  based  on  the  "good  cause"  exceptions 
ft  imd  at  5  U.S.C.  553  (b)(3)(B),  (d)(3): 
s«  e  Animal  Legal  Defense  Fund  v. 
Q  ligg,  932  F.2d  920  (Fed.  Cir.  1991). 
T  le  reasons  and  necessity  for 
ir  imediate  implementation  of  this 
ir  terim  rule  are  as  follows: 

Early  implementation  will  allow 
pi  rsons  in  the  United  States  to  apply  for 
a<  justment  of  status  to  that  of  a  lawful 
p  srmanent  resident  as  of  the  beginning 
o  the  statutorily  established  application 
p  iriod  on  October  1, 1994.  These 
pi  trsons  had  been  ineligible  to  adjust 
St  itus  and  had  been  obliged  to  incur  the 
e:  pense  and  inconvenience  of  applying 
fc  r  an  immigrant  visa  at  a  United  States 
ei  [ibassy  or  consulate  abroad. 

B  !gulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
ai  id  Naturalization  Service,  in 
ai  cordance  with  the  Regulatory 
F  exibility  Act  (5  U.S.C.  605(b)),  has 
n  viewed  this  regulation  and  by 
a  (proving  it  certifies  that  the  rule  will 
n  )t  have  a  significant  economic  impact 
o:  1  a  substantial  number  of  small  entities 
b  icause  of  the  following  factors.  By 
t<  mporarily  removing  certain 
n  strictions  on  eligibility  for  adjustment 
o  status,  the  rule  will  eliminate 
ii  convenience  to  a  number  of 
ii  dividuals  currently  in  the  United 
S  ates  who  otherwise  would  have 
ii  curred  significant  monetary  expenses 
b  '  traveling  abroad  to  apply  for  an 
ii  imigrant  visa  at  a  United  States 
ci  insulate  or  embassy  abroad.  It  will 
h  ive  IK)  effect  on  small  entities. 

E  cecutive  Order  12866 

This  rule  is  not  considered  by  the 
E  epartment  of  Justice.  Immigration  and 
^  aturahzation  Service  to  be  a 
"  iignificant  regulatory  action"  under 
E  xecutive  Order  12866,  §  3(f), 
F  egulatory  Plaiming  and  Review,  and 
t  le  Office  of  Management  and  Budget 
fa  as  waived  its  review  process  under 
s  iction  6(a)(3)(A). 

E  Kecutive  Order  12612 

The  regulations  adopted  herein  will 
n  Qt  have  substantial  direct  effects  on  the 
£  tales,  on  the  relationship  between  the 
n  Btional  government  and  the  States,  or 
G  n  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
sh6  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  this  regulation 
would  enhance  family  well-being  by 
allovdng  certain  family  members,  who 
were  formerly  precluded  from  adjusting 
status,  to  become  lawful  permanent 
residents  of  the  United  States  without 
first  having  obtained  immigrant  visas 
abroad. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Fees.  Forms. 
Freedom  of  information.  Privacy, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

a  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 
Passports  and  visa.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  217 

Administrative  practice  and 
procedures,  Aliens,  Nonimmigrants. 
Passports  and  visas. 

8  CFR  Part  245 

Aliens.  Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
code  of  Federal  Regulations  is  amended 
as  follows: 

PART  10:>-POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a;  8  U.S.C 
1101, 1103, 1201, 1252  note.  1252b,  1304, 
1356;  31  U.S.C.  9701;  E.O.  12356.  47  PR 
14874, 15557,  3  CFR,  1982  Comp.,  p.  166;  8 
CFR  part  2. 


2.  In  §  103.7,  paragraph  (b)(1)  is 
amended  by  revising  the  entry  for  Form 
1-485  to  read  as  follows: 

§103.7    Fees. 


2. 


Authority:  8  U.S.C.  1103, 1187;  8  CFR  part 


fb)*   •   • 

(!)*•• 

*  •         •         *         • 

Form  1-485.  For  filing  application  for 
permanent  resident  status  or  creation  of  a 
record  oflawful  permanent  residence — $130 
for  an  applicant  14  years  of  age  or  older;  $100 
for  an  applicant  under  the  age  of  14  years. 

Supplment  A  to  Form  1-485.  Supplement 
to  Form  1-485  for  i>ersons  seeking  to  adjust 
status  under  the  provisions  of  section  245(i) 
of  the  Act— $650.00,  except  that  payment  of 
this  additional  sum  is  not  required  when  the 
applicant  is  an  unmarried  child  who  is  less 
than  17  years  of  age.  or  when  the  applicant 
is  the  spouse  or  the  unmarried  child  less  than 
21  years  of  age  of  a  legalized  alien  and  is 
qualified  for  and  has  applied  for  voluntary 
departure  under  the  Eamily  unity  program. 

*  •         •         •        • 

3.  hi  §  103.7.  paragraph  (c)(1)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

§103.7   Fees. 

*  •        •        •        • 

(c)*  •  • 

(D*  *  'The  payment  of  the 
additional  sum  prescribed  by  section 
245(i)  of  the  Act  when  applying  for 
adjustment  of  status  under  section  245 
of  the  Act  may  not  be  waived  except  as 
directed  in  section  245(i)  of  the  Act. 


PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

4.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1102, 1103. 1182. 
1184, 1187, 1225, 1226, 1227, 1228, 1252; 
and  8  CFR  part  2. 

5.  In  §212.1.  paragraph  (e)(4)(i)  is 
revised  to  read  as  follows: 

§  212.1    Documentary  requirements  for 
nonimmigrants. 

*        •        »        •        * 

(e)*  •  • 
(4)  •  •  *• 

(i)  Adjustment  of  status  to  that  of  a 
temporary  resident  or.  except  under  the 
provisions  of  section  245(i)  of  the  Act, 
to  that  of  a  lawful  permanent  resident; 


PART  217— VISA  WAIVER  PILOT 
PROGRAM 

6.  The  authority  for  part  217 
continues  to  read  as  follows: 


§217.3    [Amended] 

7.ln%  217.3,  paragraph  (a)  is 
amended  in  the  third  sentence  by 
adding  the  phrase  "or  under  the 
provisions  of  section  245(i)  of  the  Act" 
immediately  after  the  phrase  "other 
than  as  an  immediate  relative  as  defined 
in  section  201(b)  of  the  Act". 

PART  24^ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

8.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103. 1182. 1255 
and  8  CFR  part  2. 

9.  In  §  245.1.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 

follows: 

§245.1    Eligibility. 

(a)  General.  Any  alien  who  is 
physically  present  in  the  United  States, 
except  for  an  alien  who  is  inehgible  to 
apply  for  adjustment  of  status  under 
paragraph  (b)  or  (c)  of  this  section,  may 
apply  for  adjustment  of  status  to  that  of 
a  lawful  permanent  resident  of  the 
United  States  if  the  appUcant  is  eUgible 
to  receive  an  immigrant  visa  and  an 
immigrant  visa  is  immediately  available 
at  the  time  of  filing  of  the 
application^*  •  • 

•  •       •        •       • 

10.  In  §245.1,  paragraph  (b)  is 
amended  by  revising  the  heading  and 
introductory  text,  to  read  as  follows: 

§245.1    Eligibility. 

•  •        •        •        • 

(b)  Restricted  aliens.  The  following 
categories  of  aliens  are  ineligible  to 
apply  for  adjustment  of  status  to  that  of 
a  lawful  permanent  resident  alien  under 
section  245  of  the  Act,  unless  the  aUen 
establishes  eligibility  under  the 
pronsions  of  section  245(i)  of  the  Act 
and  §  245.10.  is  not  included  in  the 
categories  of  aliens  prohibited  fix)m 
applying  for  adjustment  of  status  listed 
in  §  245.1(c),  is  eligible  to  receive  an 
immigrant  visa,  and  has  an  immigrant 
visa  immediately  available  at  the  time  of 
filing  the  application  for  adjustment  of 
status:*  »  • 

•  •        •        •        * 

11.  In  §245.1,  paragraphs  (c)  through 
(g)  are  redesignated  as  paragraphs  (d) 
through  (h),  respectively,  and  a  new 
paragraph  (c)  introductory  text  is  added 
to  read  as  follows: 

§245.1    Eligibility. 

•  •        •        »        • 

(c)  Ineligible  aliens.  The  following 
categories  of  aliens  are  ineligible  to 


apply  for  adjustment  of  status  to  that  of 
a  lawful  permanent  resident  alien  under 
section  245  of  the  Act: 
•        •        •        •        * 

12.  In  §245.1.  paragraphs  (b)(7) 
through  (b)(10)  are  redesignated  as 
paragraphs  (c)(1)  through  (c)(4) 
respectively;  and  paragraphs  (b)(12) 
through  {b)(14)  are  redesignated  as 
paragraphs  (c)(5)  through  (c)(7) 
respectively. 

13.  In  §  245.1.  paragraph  (b)(ll)  is 
redesignated  as  paragraph  (b)(7)  and 
paragraph  (b)(15)  is  redesignated  as 
paragraph  {b)(8). 

14.  In  §  245.1,  the  second  sentence  of 
the  newly  redesignated  paragraph  (g)  is 
amended  by  revising  the  phrase 
"Department  of  State  Visa  Office 
Bulletin  on  Availability  of  Immigrant 
Visa  Numbers"  to  read:  "Department  of 
State  Bureau  of  Consular  Affairs  Visa 
Bulletin". 

15.  In  §  245.1.  the  third  sentence  of 
the  newly  redesignated  paragraph  (g)  is 
amended  by  revising  the  phrase  "not 
later  than"  to  read:  "earlier  than". 

16.  In  §245.2,  paragraph  (a){3)(ui)  is 
redesignated  as  paragraph  {a)(3)(iv).  and 
a  new  paragraph  (a){3)(iii)  is  added  to 
read  as  follows:: 

§245.2    Application. 

*  •        •        •        • 

(a)  •  •  • 

(3)  •  •  • 

(iii)  Under  section  245(i).  An  alien 
who  seeks  adjustment  of  status  under 
the  provisions  of  section  245{i)  of  the 
Act  must  file  Form  1-485,  with  the 
required  fee.  The  alien  must  also  file 
Supplement  A  to  Form  1-485,  with  any 
required  additional  sum. 

•  •        •        •        • 

17.  In  §  245.2  paragraph  (a)(5)(ii)  is 
amended  in  the  last  sentence  by  revising 
the  reference  to  "§  245.1(f)"  to  read: 
"§  245.1(g)". 

18.  A  new  §  245.10  is  added  to  read 
as  follows: 

§245.10    Adjustment  of  status  upon 
payment  of  additional  sum  under  Public 
Law  103-317. 

(a)  Eligibility.  Any  alien  who  is 
included  in  the  categories  of  restricted 
aliens  under  §  245.1(b)  may  apply  for 
adjustment  of  status  under  section  245 
of  the  Act  if  the  ahen: 

(1)  Is  physically  present  in  the  United 
States; 

(2)  Is  eligible  for  immigrant 
classification  and  has  an  immigrant  visa 
number  immediately  available  at  the 
time  of  filing  for  adjustment  of  status; 

(3)  Is  not  excludable  from  the  United 
States  imder  any  provision  of  section 
212  of  the  Act,  or  all  grounds  for 
excludability  have  b^n  waived: 
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(4)  Properly  files  Form  1-485. 
Applicaticfn  to  Register  Pennanent 
Residence  or  Adjust  Status  on  or  after 
October  1, 1994,  with  the  fee  required 
for  that  application; 

(5)  Properly  files  Supplement  A  to 
Form  1-485  on  or  after  October  1, 1994; 
~    (6)  Pay  an  additional  sum  of  five 
times  the  fee  required  for  filing  Form  I- 
485,  unless  payment  of  the  additional 
sum  is  waived  under  section  245(i)  of 
the  Act;  and 

(7)  Will  adjust  status  under  section 
245  of  the  Act  to  that  of  a  lawful 
permanent  resident  of  the  United  States 
on  or  after  October  1, 1994,  and  before 
October  1, 1997. 

(b)  Payment  of  additional  sum.  An 
applicant  filing  under  the  provisions  of 
section  245(i)  of  the  Act  must  pay  the 
standard  adjustment  of  status  filing  fee, 
as  shown  on  Form  1-485  and  contained 
in  §  103.7(b)(1)  of  this  chapter.  The 
applicant  must  also  pay  an  additional 
siua  of  five  times  the  standard  fiUng  fee, 
imless  at  the  time  the  application  for 
adjustment  of  status  is  filed,  the  alien  is: 

(1)  Unmarried  and  less  than  17  years 
of  age; 

(2)  The  spouse  of  a  legalized  alien, 
qualifies  for  and  has  properly  filed  Form 
1-817,  Application  for  Voluntary 


Departure  under  the  Family  Unity 
^gram,  and  submits  a  copy  of  his  or 
ler  receipt  or  approval  notice  for  filing 
"orm  1-817. 

(c)  Application  period.  An  application 
or  the  adjustment  of  status  benefits  of 
tection  245(i)  of  the  Act  may  not  be 
iled  before  October  1, 1994.  An 
ipplication  for  the  adjustment  of  status 
jenefits  of  section  245(i)  of  the  Act 
:annot  be  granted  on  or  after  October  1, 
1997.  A  prospective  applicant  who  is 
seeking  the  tnenefits  of  section  245(i)  of 
the  Act  must  file  the  application 
sufficiently  in  advance  of  October  1, 
1997,  to  ensure  that  it  may  be  completed 
before  that  date. 

(d)  Adjustment  application  filed  on  or 
after  October  1, 1994,  without 
Supplement  A  to  Form  1-485.  An 
adjustment  of  status  applicant  will  be 
allowed  the  opportunity  to  amend  an 
adjustment  of  status  application  filed  on 
or  after  October  1, 1994,  to  request 
consideration  under  the  provisions  of 
section  245(i)  of  the  Act,  if  it  appears 
that  the  alien  is  not  otherwise  ineligible 
for  adjustment  of  status.  The  applicant 
will  be  notified  in  writing  of  the  intent 
to  deny  the  adjustment  of  status 
application  unless  Supplement  A  to 
Form  1-485  and  any  required  additional 
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sum  is  filed  within  thirty  days  of  the 
date  of  the  notice. 

(e)  Applications  for  Adjustment  of 
Status  filed  before  October  1, 1994.  The 
provisions  of  section  245(i)  of  the  Act 
shall  not  apply  to  an  application  for 
adjustment  of  status  that  was  filed 
before  October  1, 1994.  The  provisions 
of  section  245  (i)  of  the  Act  shall  also  not 
apply  to  a  motion  to  reopen  or 
reconsider  an  application  for  adjustment 
of  status  if  the  application  for 
adjustment  of  status  was  filed  before 
October  1, 1994.  If  otherwise  eligible  for 
adjustment  of  status  imder  the 
provisions  of  section  245(i)  of  the  Act. 
the  alien  may  file  a  new  application  for 
adjustment  of  status,  accompanied  by 
the  required  filing  fee,  Supplement  A  to 
Form  1-485,  and  any  additional  sum 
required  by  section  24  5  (i)  of  the  Act. 

Dated:  September  30, 1994. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 

Note:  This  Supplement  will  not  appear  in 
the  Code  of  Federal  Regulations 

Supplement  to  the  preamble — 
Supplement  A  to  Form  1-485. 

BILUNG  COOE  4410-10-M 


us. 

Inunigntion  and  Naturalization  Service 


Purpose  of  This  Fonn.  This  form  is  for  use  by  a  person  in 
the  United  States  who  is  applying  for  adjustment  of  status  to 
that  of  a  lawful  permanent  resident  of  the  United  Sutes  and 
who  benefits  from  the  pro^dsions  of  section  24S(i)  of  the 
Immigration  and  Nationality  Act  (the  Act),  h  allows  the 
applicant  to  determine  whether  he  or  she  must  file  under  this 
provision  and  whether  an  additional  sum  will  be  required.  It 
also  collects  sutistical  information  needed  by  the  Immigration 
and  Naturalizatim  Service  (INS). 

Section  245<i)  of  the  Act  temporarily  lifts  certain  resuictions 
Mu  eligibility  for  adjustment  of  sutus  to  that  of  a  lawful 
permanent  resident  of  the  United  Sates.  It  allows  an 
otherwise  eligible  applicant  to  adjust  status  under  section  245 
of  the  Act  without  regard  to  manner  of  entry  into  the  United 
Sutes  and  without  regard  to  most  immigration  status 
violations.  The  applicant  may  be  required  to  pay  an 
additional  sum  when  applying  under  this  provision. 

Who  May  File.  An  elipble  applicant  must: 


he  phy<dcaUy  present  in  the  United  Sutes; 

have    an    immediately   available    immigrant    visa 

number; 

be  admissible  to  the  United  States  for  pennanent 

resutence; 

properly  file  an  ^plication  for  adjustment  of  status 

on  or  after  October  1,  1994,  and  mus"  adjust  sutus 

under  section  24S  of  the  Act  before  October  1, 1997; 

pay  the  required  additional  sum,  or  show  that 

section  2430)  of  the  Act  does  not  require  the 

payment  of  an  additioiul  sum;  and 


NOT  Be  a  Person  Who: 


is  or  was  a  J-I  or  J-2  exchange  visitor,  is  subject  to 
the  two-year  foreign  residence  requirement,  and  has 
not  complied  with  or  been  granted  a  waiver  of  the 
requirement; 

has  A,  E  or  C  nonimmigrant  sutus,  or  has  an 
occupation  which  would  allow  stich  sutus,  UNLESS 
Form  1-508  (Form  I-508F  for  French  nationals)  is 
filed  to  waive  diplomatic  rights,  privileges  and 
immunities,  and,  if  in  A  or  G  nonimmigrant  sutus. 
a  completed  Form  1-566  is  submitted; 
is  already  a  lawful  permanent  resident; 
b  applying  for  adjustment  of  sutus  as  an  immediate 
relative  or  preference  alien  and  is  not  the 
beneficiary  of  a  valid  unexpired  immigrant  visa 
petition;  or 

was  admitted  as  a  K-1  fianee(e)  but  did  not  marry 
the  U.S.  citixen  who  filed  the  petition,  or  was 
admitted  as  the  K-2  child  of  a  fiance(e)  and  the  alien 
fiance(e)  parent  did  not  marry  the  U.S.  citizen  who 
CJed  the  petition. 


Form  1-485  (09-30-94)  Supplement  A 


OMB  «ni5-0QS3 
Suppletnent  A  to  Form  1-485 


See  the  Form  1-485,  "Application  to  Register  Permanent 
Residence  or  Adjust  Status"  insuuctions  for  additional 
iafonnsijaa  about  the  immediate  availability  of  immigrant 
visa  numbers,  admissibility  and  proper  filing  of  an 
application  for  adjustment  of  sutus. 

General  Filing  Instnictions. 

Each  applicant  for  the  benefits  of  section  245(i)  of  the 

Act,  inchtding  a  child,  must  complete  and  file: 

•  Fonn  ^^85,  and  the  required  supporting 
forms,  dociunents  and  foe  shown  in  the  Form 
I-48S  instructions;  and 

•  Supplemcm  A  to  Form  1-485,  and  any 
additional  sum  required  by  Public  Law  103- 
317. 

First,  complete  Form  1-485  following  the  instructions. 
Then,  complete  Supplement  A  to  Form  1-485  to 
determine  whether  you  need  to  file  Supplement  A  to 
Form  1-485,  and  to  determine  whether  you  must  pay 
the  additional  sum. 

Where  to  File.  File  Form  1-485  and  Supplement  A  to 
Form  M85  with  the  office  having  jurisdiction  over 
your  place  of  residence. 

When  to  File.  To  t>enefit  from  Public  Lav  103-317, 
you  must  file  this  form  on  or  after  October  1,  1994, 
and  must  adjust  status  before  Oaober  1, 1997. 

Additional  Sura.  In  addition  to  the  fee  required  by 
Form  1-485,  you  must  pay  the  additional  sum  (if  any) 
shown  in  Part  il,  #  13  of  this  form.  The  additional 
sum  must  be  submitted  in  the  exact  amount.  It 
cannot  be  refunded.  DO  NOT  MAIL  CASH.  All 
checks  and  money  orders  must  be  drawn  on  a  bank  or 
other  financial  institution  located  in  the  United  States 
and  must  be  payable  in  United  States  currency.  The 
check  or  money  order  should  be  made  payable  to  the 
Immigration  and  Naturalization  Service,  except; 

If  you  live  in  Guam,  and  are  filing  this 
application  in  Guam,  make  your  check  or 
money  order  payable  to  the  "Treasurer, 
Guam." 

If  you  live  in  the  Virgin  Islands,  and  are 
filing  this  application  in  the  Virgin  Islands, 
make  your  check  or  money  order  payable  to 
the  "Commissioner  of  Finance  of  the  Virgin 
Islands." 

Checks  are  accepted  subject  to  collection.  An 
uncollected  check  will  render  the  application  and  any 
document  issued  invalid.  A  charge  of  $5.00  will  be 
imposed  if  a  check  in  payment  of  an  additional  sum 
under  Public  Law  103-317  is  not  honored  by  the  bank 
on  which  it  is  drawn. 
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Decision.  You  will  be  notified  in  waiting  of  the  decision 
on  your  application  for  adjustment  ^f  sutus. 

Penalties.  If  you  knowingly  and>  willfully  falsify  or 
conceal  a  nuiterial  bet  or  submit  a  false  document  with 
the  request,  we  will  deny  the  bend  it  you  are  filing  for. 
and  may  deny  any  other  immigration  benefit.  -In 
addition,  you  will  £ace  severe  penal  ies  provided  by  law, 
and  may  be  subject  to  criminal  pros  xution. 


Privacy  Act  Notice.   We  ask  for  the 
form,  and  associated  evidence,  to 
established  eligibility  for  the  immigration 
are  filing  for.  Our  legal  right  to  ask 
is  in  8  U.S.C.  12SS  and  12S9. 
information  to  other  government 
provide  this  information,  and  any 
may  delay  a  final  decision  or  resist 
request. 


information  on  this 

d4termine  if  you  have 

benefit  you 

for  this  information 

may  provide  this 

gencies.    Failure  to 

requested  evidence, 

in  denial  of  your 


We 


UMI 
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VS.  Department  of  Justice 
Immigration  and  NatllT^n^^^^^^^^  tj^rsA^ 


OMB  #1115-00S3 
Suppkinent  A  to  Form  I-48S 


START  HERE  -  Rease  Type  or  Print 


Part    1.  Information  about  Anilicant 


Family 
Name 


Addrcs5-00 


First 
Name 


Middle 
Name 


Street  Number 
and  Name 


Gty 


Country 


Staicor 
Prowiaoe 


Apt. 
Suhe 


FOR  INS  USE  ONLY 


Returned 


ResubnMM 


Receipt 


INS 
A# 


Date  of  Birth 
(monAldaytyear) 


Part    2.  Basis  for  EUgiliflityrcAedfcom; 


ZIP/Postal 
Code 


Country  of  Birth 


□ 
O 
O 

a 

0 
O 

a 
a 

Q 


c«t*«a. 

Co  la  #2. 
StopBcrc. 

Slap  Here. 


1.  On  Form  1-485,  Part  2, 1  checked  application  type  (dudi  one): 

O    An  immigrant  petition  ... 
My  spotise  or  parent  applied .. . 
I  entered  as  a  K-I  fiance  . . . 
I  was  granted  asylum  ... 
I  am  a  native  or  citizen  of  Cab*  . . 
I  am  the  spouse  or  child  of  a  Cuban 
I  have  contintiously  resided  in  the  U.S. 
Other... 

I  am  already  a  permanent  resident  . . . 
I  am  already  a  permanent  resident  and 
am  the  spouse  or  child  of  a  Cuban 


a. 
b. 
c. 
d. 
e. 
t 

g- 
h. 
L 
J- 


Slay  Here. 
Slap  Here. 
Cala«t. 
Slap  Here 
Slap  Bert. 


Daf4at 
Da  Nat 
Da  Nat 
Da  Nat 


Da  Nat 
Da  Nat 


PUaTkb 
FUcTUi 

mtTWt 

PUcTkb 
PUelkte 

PUeYMi 
PMeTkii 


RakxSent 


HetocRec'd 


D 

D 


D 
D 


oaas  ol  Ai^uctmwrt 
Codec 


Twm, 


I  have  filed  Fotb  1-340;  and  I  am  apptying  ior  adjustment  of  status  as  a  special 
immigrant  juvenile  court  dependent  (ckeck  me): 


Yes     Slap  Bert.  Da  Nat  Flic  Tkb  F« 


□     No  G«ta«3. 


ToMCORplMWlby 
Mtontf  or  Ropr«Mntat«v«.  If  any 

D    Check  if  6-28  is  8«act)ed  showing  you 
repreaent  ttw  petAoner 


VOLAG# 


ATTY State  Licensee 


^'     l^  2r*  ^a^  ^'^'  f^  '  •"  •??»)"»«  *>'  adjustment  of  status  as  a  special  immigrant  who  has  served  in  the  United  States 
nrmea  roroes  (aieck  one/: 

°     Y«»    ••^■w*.  DaNetnieTMiPWiifc  Q     NoCau#4. 


4.    1  last  entered  the  United  Sutes  (ckeck  one): 

a     Legally  as  a  crewman  (D-l/D-2  visa).     C»  f  #ii. 
O    Without  inflection.  Cota«il. 

O    Legally  in  transit  without  visa  status.     Ga  la  «ii. 


D    Legally  without  a  visa  c«  ta  «s. 

O    Legidly  as  a  parolee.  ca  la  •$. 

P     L^aUy  with  another  type  of  visa  (show  type )  c*  ta  *s. 


5.    I  last  entered  the  United  States  legally  without  a  visa  as  a  visitor  for  tourism  or  business;  and  I  am  applying  for  adjustment  of  sutus 
as  the  spouse,  unmarried  child  less  than  21  years  old,  parent,  widow  or  uidower  of  a  United  SmesZ\iLn(cHeck  one): 


D     Yes     SlapBere.  Da  Nat  Pile  Tkh  Fam. 


D     No  Cota«C 


^-     ' »««  ««"ed  the  United  Sutes  legally  as  a  parolee,  or  with  a  visa  (except  as  a  crewman),  or  as  a  Canadian  citizen  without  a  visa- 

and  1  am  applying  for  adjustment  of  sutus  (check  one):  ' 

°   ^  HH?^!!!^  unmarried  child  less  than  21  years  oM,  parent,  widow  or  widower  of  a  United  Sutes  citizen 

Mop  Here.  Do  Not  FU«  7W«  Fotb. 

°   ^,*-*^'?^»i'^^Sf"i'  ^*^  international  or^nization  employee  or  family  -ember  of  an  international  orjanization 

emp  .,  ^  or  as  a  special  immigrant  physician;  and  1  have  filed  Form  1-360.       stop  Um.  Do  Noi  ni.  Tbu  r.™.  "^E^n^a^'on 

Ll    Under  some  other  category.  Gau#7. 


Fonnl-48S  (0»3(V94)  Supplement  A 


Reporu  Control  No.;   HO'U}N-3-44 


51100 


Part    2.  continue. 


7.     I  am  a  national  of  the  (fbnner)  Soviet 
public  interest  parolee  after  having 
101-167  (check  one): 


Union,  Vietnam,  Laos  or  Cambodia  who  last  entered  the  United  States  legally  as  a 
bepn  denie-^  "•"'ugee  status;  and  I  am  applying  for  adjustment  of  status  under  Public  Law 


a  Yes     step  Here.  O*  Nat  nie  This  Fern 


8.  I  have  been  employed  in  the  United 
Q  Yes    (;« to  «9. 


States  after  01/01/77  without  INS  authorization  (check  one): 
a    No  (;«to*ii. 


9.  I  am  applying  for  adjustment  of  sutAs 
authorization  only  on  or  befpre  11/29/90; 
after  11/05/86  (check  one): 

O    Yes     stop  Here.  Da  Nat  File  This  Form 


10.        (  am  now  in  lawful  immigration 
Sutes  after  ll/OS/86  (check  one): 


utus;  and  I  have  always  maintained  a  lawful  immigration  sutus  while  in  the  United 


a    Yes      Stap  Here.  Da  Nat  File  This  Farm 

a  No,  but  I  believe  that  INS  will 
foult  of  my  own  or  for  technical 
application. 

a  No     Gate  #11. 


de^rmine  that  my  failure  to  be  in  or  maintain  a  lawful  immigration  status  was  through  no 
reasons,  sup  Here.   Da  Nat  File  Thu  Form,  and  attach  an  explanation  to  your  Form  1-485 


12.  I  am  the  unmarried  child  of  a  legalize  1 
attached  a  copy  of  my  receipt  or  approval 
Departure  under  the  Family  Unity 


a  Yes     stop  Here.  ^Uc  This  Para  aad 
Q   No      Gala  #13. 


13.     File  Thb  Form  and  Form  I-4SS.  Yoi  most  pi,y  the  additional  sum: 


SI 30.00  •  Feej^quired 
S6S0.00  -Additional 


sun 


$780.00  -  Total  amount  rou  must  pay. 


*If  you  filed  Form  I-48S  separately,  attach 
#11  ai&l  /or  #12,  show  the  answer  you 


Part  3.       Signature.  Read  the  infbrmition 

you  prepare  t^is 


I  certify,  under  penalty  of  perjury  undei 
submitted  with  it,  is  all  true  and  correct. 
Naturalization  Service  needs  to  determine 


Signature 


No  Cou«t. 


under  the  Immigration  Nursing  Relief  Act  (INRA);  I  was  employed  without  INS 
and  I  have  always  maintained  a  lawful  immi^ation  status  while  in  the  United  Sutes 


a      No   CaU«l«. 


11.  I  am  unmarried  and  less  than  17  yean  old  (check  one): 

a  Yes    sup  Here.  FUe  This  Farm  and  Fa  m  i-4«s.     Pay  Only  the  fee  required  with  Form  1-485. 
a   No      Cata  #12. 


alien  and  am  less  than  21  years  old,  or  I  am  the  spouse  of  a  legalized  alien;  and  I  have 
ival  notice  showing  that  I  have  properly  filed  Form  1-817,  Application  for  Voluntary 
Pr(  igram  (check  one): 


Fa  IB 


i.4«5.     Pay  only  the  fee  required  with  Form  1-485. 


'  nth  Form  1-485*  and 
under  section  245(i)  of  the  Act 


1  copy  of  your  filing  receipt  and  pay  only  the  additional  sum  of  $650.00.  In 
'"  have  given  on  the  date  you  filed  Form  1-485. 


wiuld 


on  penalties  in  the  instructions  before  completing  this  section,  ff  someone  helped 
petition  he  or  she  must  complete  Part  4. 


the  laws  of  the  United  Sutes  of  America,  that  this  application,  and  the  evidence 
authorize  the  release  of  any  information  from  my  records  which  the  Immigration  and 
Eligibility  for  the  benefit  I  am  seeking. 


Print  Your  Name 


Date 


Daytime  Telephone  No. 


Please  Note:  If  you  do  not  completely  fill  <  lut  this  form  or  fail  to  Siubmit  required  documents  listed  in  the  instructions,  you  may 
not  be  found  eligible  for  the  requested  doc  iment  and  this  application  may  be  denied. 


Part  4.        Signature  of  person  prepai  ing  form  if  other  than  aimve.  (Sign  Below) 


I  declare  that  I  prepared  ihis  appUcaoon  <u  the  rfquest  of  the  above  person  and  U  is  based  on  all  informaaon  of  which  I  have  knowledge. 


Signature 


■Firm  Name 
and  Address 


Form  MgS  (0<M(V94)  Supplement  A 
ini  Doc.  94-25025  Filed  10-5-94: 11:42  ami 

BIUJNO  CODE  4410-1fr-C 


C) 


UMI 


Print  Your  Name 


Date 


Daytime  Telephone  No. 


o 
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8CFRPart214 
PNS  1663-«4] 
RIN  1115-AD74 

Admission  of  Certain  Nurses  Seeking 
Nonimmigrant  Classification  Under  the 
H-1A  Category 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  viiXh  regards  to  the 
admission  of  certain  nurses  seeking 
nonimmigrant  classification  imder  the 
H-IA  classification.  This  rule  is 
necessary  because  of  a  change  in  the 
method  that  the  National  Council  of 
State  Boards  of  Nursing  employs  in 
administering  the  permanent  state 
hcensure  examination  (NCLEX).  In 
response  to  this  change  in  testing 
procedures,  this  rule  provides  that 
nurses  entering  the  United  States  on  the 
basis  of  a  temporary  license  issued  by 
the  state  of  intended  employment  must 
pass  the  NCLEX  within  six  months  after 
the  date  of  their  initial  admission  to  the 
United  States.  The  rule  also  clarifies  for 
businesses  and  the  general  public  the 
requirements  for  the  admission  of 
foreign  nurses  into  the  United  States. 
DATES:  This  interim  rule  is  effective 
October  7, 1994. 

Written  comments  must  be  submitted 
on  or  before  December  6,  1994. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street  N\V.,  room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling  please  reference  the 
INS  number  1663-94  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Brown,  Adjudications  Officer, 
Adjudications  Division,  Immigration 
and  Naturahzation  Service,  425  I  Street 
NW.,  room  3214,  Washington,  DC 
20536,  telephone  (202)  514-3240. 
SUPPLEMENTARY  INFORMATION:  SecUon 
212(m)(l)  of  the  Immigration  and 
Nationality  Act  (Act)  describes  the 
quaUfications  necessary  for  an  afien  to 
obtain  classification  as  an  H-IA 
registered  nurse.  The  Act  requires, 
among  other  things,  that  the  nurse  must 
have  either:  (1)  a  full  and  unrestricted 
Ucense  to  practice  professional  nursing 
in  the  state  of  intended  employment  or 
(2)  have  passed  an  approximate 
examination  (under  ctuxent  8  CFR  214.2 
(h)(3)(iii),  the  examination  given  by  the 


Commission  on  Graduates  of  Foreign 

Nursing  Schools  (CGFNS))  and  have  a 
temporary  hcense  for  the  state  of 

intended  employment.  Under  the 
current  regulations,  a  foreign  nurse  who 

is  accorded  H-lA  status  based  on  a 
temporary  Ucense  after  passage  of  the 
CGFNS  is  required  to  sit  and  pass  the 
first  available  permanent  state  licensing 
examination. 

Prior  to  April  1, 1994,  the  permanent 
state  licensing  examination  was  given 
twice  a  year,  in  February  and  July. 
Under  current  8  CFR  214.2(h)(3)(v)(B).  a 
nurse  admitted  in  H-1  classification 
based  on  passage  of  the  CGFNS 
examination  and  temporary  Ucensiu« 
who  fails  the  permanent  state  licensing 
examination  or  fails  to  sit  for  the  first 
available  permanent  licensing 
examination  is  no  longer  eligible  for  H- 
lA  status.  On  April  1, 1994.  however, 
the  National  Council  of  State  Boards  of 
Nursing  altered  its  testing  procedures 
and  now  offers  the  permanent  state 
licensing  examination  on  a  walk-in 
basis,  six  days  a  week.  Thus,  the  current 
regulatory  requirement  that  the  alien  sit 
and  pass  the  first  available  state  niursing 
examination  is  no  longer  appropriate 
since  the  test  is  now  available  to  the 
niu'se  immediately  upon  entry  into  the 
United  States. 

In  order  to  provide  a  muse  with 
sufficient  time  to  acclimate  himself  or 
herself  to  the  country  and  to  prepare  for 
the  examination,  the  Service  has 
determined  that  a  niu^e  who  has  been 
accorded  H-1  A  status  on  the  basis  of  a 
temporary  hcense  shall  be  granted  a 
period  of  six  months  after  the  date  of 
entry  to  sit  and  pass  the  permanent  state 
licensing  examination.  After  passage  of 
the  permanent  state  licensing 
examination,  the  alien's  employer  must 
file  an  application  to  extend  the  stay  of 
the  alien.  At  the  time  of  the  appUcation 
for  extension  of  stay,  the  alien's 
employer  must  demonstrate  that  the 
alien  has  remained  in  H-IA  status 
continuously  from  the  time  of  his  or  her 
admission  by  submitting  evidence 
reflecting  that  the  ahen  has  been 
employed  continuously  as  a  registered 
professional  nurse  since  entry.  An  alien 
who  does  not  pass  the  permanent  state 
hcensing  examination  viith  six  months 
of  his  or  her  admission  or  fails  to 
maintain  a  valid  H-1  A  status  is  not 
ehgible  for  a  further  extension  of  stay. 

Despite  these  changes,  petitions  for 
H-IA  aliens  entering  the  United  States 
based  on  a  temporary  license  will 
continue  to  be  approved  for  a  period  not 
to  exceed  one  year.  Further,  an  H-IA 
alien  shall  be  admitted  to  the  United 
States  for  the  validity  of  the  supporting 
petition. 


The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  pubHc  comment, 
is  based  upon  the  "good  cause" 
exception  found  at  5  U.S.C.  «53(d)(3). 
Because  of  changes  in  the  National 
Council  of  State  Boards  of  Nursing 
testing  procedures,  immediate 
implementation  of  the  interim  rule  is 
necessary  to  ensure  foreign  niu-ses 
admitted  to  the  U.S.  in  H-IA  status 
based  on  possession  of  temporary 
licenses  an  adequate  and  realistic  period 
of  time  to  prepare  for  the  permanent 
state  licensing  examination  and 
therefore,  continued  eligibility  for  H-1  A 
classification. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  regulation  merely  modifies 
certain  filing  procedures  for  petitions 
for  foreign  nurses  to  make  them 
consistent  with  industry  practices. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  imder 
Executive  Order  12866,  section  3(0. 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12812 

The  regulation  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  it  will  have  no 
effect  on  family  well-being. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedures.  Aliens,  Employment, 
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Organization  and  functions 
(Government  agencies). 

Accordingly,  part  214  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.Q  1101. 1103. 1182. 1184. 
1 186a.  1187,  1221. 1281. 1282;  8  CFR  part  2 

2.  Section  214.2  is  amended  by: 

a.  Revising  paragraph  {h)(3)(iii)(C); 

b.  Revising  paragraph  (h)(3)(v){B); 

c.  Revising  paragraph  (h)(3)(v)(C);  and 
by 

d.  Revising  paragraph  (h)(15)(ii)(A):  to 
read  as  follows: 

§  214^    Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

{h)*  •  • 

(3)  *  '  * 

(iii)  •  •  * 

(C)  Is  fully  qualified  and  eligible 
under  the  laws  (including  such 
temporary  or  interim  licensing 
requirements  which  authorize  the  nurse 
to  be  employed)  governing  the  place  of 
intended  employment  to  practice^as  a 
registered  nurse  immediately  upon 
admission  to  the  United  States,  and  is 
authorized  under  such  laws  to  be 
employed  by  the  employer.  For 
purposes  of  this  paragraph,  the 
temporary  or  interim  licensing  may  be 
obtained  immediately  after  the  alien 
enters  the  United  States. 
«        *        *        *        • 

(v)*   •  * 

(B)  After  admission  to  the  United 
States,  an  H-IA  nurse  who  does  not 
hold  a  permanent  state  license  must 
take  and  pass  the  examination  for  state 
licensure  as  a  registered  nux§e  within 

si  X  months  from  the  date  of  his  or  her   . 
initial  admission  to  the  United  States. 
After  this  six-month  period  of  time,  the 
nurse  must  be  granted  permanent  state 
licensure  in  order  to  maintain  his  or  her 
eligibility  for  H-lA  classification  in  the 
state  of  employment  or  any  other  state 
or  territory  of  the  United  States. 

(C)  A  nurse  shall  automatically  lose 
his  or  her  eligibility  for  H-lA 
classification  if  he  t)r  she  is  no  longer 
performing  the  duties  of  a  registered 
professional  nurse.  Such  a  nurse  is  not 
authorized  to  remain  in  eraplo>'ment 
unless  he  or  she  otherwise  receives 
authorization  from  the  Service. 


UMI 


(15)  •  *   • 

(ii)  Extension  periods — (A)  H-lA 
extension  of  stay.  An  extension  of  stay 
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nay  be  authorized  for  a  pmriod  of  up  to 
wo  years  for  a  beneficiary  of  an  H-IA 
jetition.  The  alien's  total  period  of  stay 
nay  not  exceed  five  years,  except  in 
jxtraordinary  circumstances.  An  H-lA 
ilien  who  has  been  in  the  United  States 
or  a  period  of  five  years  in  such  status 
nay  receive  a  one-year  extension  of  stay 
f  it  is  established  by  the  petitioner  that 
extraordinary  circumstances^exist  which 
A-arrant  such  an  extension, 
iixtraordinary  circiunstances  shall  exist 
when  the  director  finds  that  termination 
jf  the  alien's  services  will  impose 
jxtreme  hardship  on  the  petitioner's 
business  operation  or  that  the  alien's 
services  are  required  in  the  national 
welfare,  safety,  or  security  interests  of 
the  United  States.  Each  request  for  an 
sxtension  of  stay  for  the  beneficiary  of 
m  H-IA  petition  must  be  accompanied 
iy  a  current  copy  of  the  Department  of 
.^bor's  noticti  of  acceptance  of  the  * 
)etitioner's  attestation  on  Form  ETA 
9029.  A  request  for  an  extension  of  stay 
filed  in  behalf  of  an  alien  who  initially 
entered  the  United  States  on  the  basis  of 
a  temporary  license  must  be 
accompanied  by  evidence  that  the  alien 
has  remained  in  a  valid  H-IA  status 
since  his  or  her  initial  entry  into  the 
United  States. 

*        •        «        »      ■ 

Dated:  September  16, 1994. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  94-24882  Filed  10-6-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  51  and  78 

(Docket  No.  94-007-2] 

Swine  Brucellosis 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

acTJON:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  provided  for  payment  at  fair  market 
value  for  whole  herds  of  swine 
depopulated  because  of  brucellosis. 
This  action  is  necessary  to  eliminate  in 
an  expeditious  manner-all  swine  herds 
known  tc  be  affected  with  brucellosis, 
and  to  help  ensure  that  swine 
brucellosis  is  eradicated  in  the  United 
States  within  the  next  5  years.  This 
action  is  also  necessary  to  help 


eliminate  the  human  health  risk 
associated  with  swine  brucellosis. 
EFFECTIVE  DATE:  November  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  F.  Annelli,  Chief  Staff 
Veterinarian.  Swine  Health  Staff, 
Veterinary  Services,  APHIS,  USDA, 
suite  204.  Presidential  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
(301) 436-7767. 

SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  serious  infectious 
disease  of  swine,  cattle,  bison,  and  other 
species,  including  humans,  caused  by 
bacteria  of  the  genus  Brucella. 
Brucellosis  in  swine  is  characterized  by 
abortion,  infertility,  orchitis,  posterior 
paralysis,  and  lameness.  To  help 
prevent  the  spread  of  the  c^isease,  and  to 
further  its  eradication,  the  regulytions  in 
9  CFR  part  51  provide  for  paynu-nt  of 
Federal  indemnity  to  owrners  of  certain 
animals  destroyed  because  of 
brucellosis.  The  pajTnent  of  indemnity 
is  intended  to  provide  owners  with  a 
financial  incentive  for  promptly 
destroying  animals  infected  with  or 
exposed  to  brucellosis. 

The  regulations  in  9  CFR  part  78 
govern  the  interstate  movement  of  swine 
affected  with  bnicellosis.  To  help 
prevent  the  spread  of  the  disease,  under 
these  regulations  the  interstate 
movement  of  brucellosis  reactor  swine 
and  exposed  swine  is  subject  to  certain 
restrictions. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
March  17, 1994  (59  FR  12530-12533. 
Docket  No,  94-007-1),  we  amended  the 
regulations  in  part  51  to  provide  for 
pa^Tnent  at  fair  market  value  for  whole 
herds  of  swine  depopulated  because  of 
brucellosis.  We  also  amended  the 
regulations  in  part  78  to  require  that  all 
brucellosis-exposed  swine  from  herds 
known  to  be  affected  with  the  disease  be 
identified  with  an  eartag  before  being 
moved  interstate  bom  the  herd. 

We  solicited  comments  on  the  interim 
rule  for  a  60-day  comment  period 
ending  May  16, 1994.  We  received  13 
comments  by  that  date.  The  commenters 
included  a  swine  industry  association 
and  other  members  of  the  swine 
industr)'.  a  national  veterinary' 
association,  a  Federal  agency,  a  ivorkers 
union,  representatives  of  a  county 
government,  and  other  members  of  the 
general  public.  Twelve  of  the 
commenters  supported  the  interim  rule 
as  written. 

One  commenter  opposed  the  interim 
rule,  on  the  grounds  that  the  swine 
industry,  not  the  Federal  Government, 
should  take  financial  responsibility  for 


swine  destroyed  because  of  brucellosis. 
We  are  making  no  changes  based  on  this 
comment.  Under  21  U.S.C.  Ill,  the 
Secretary  of  Agriculture  has  statutory 
authority  to  promulgate  regulations  to 
prevent  the  dissemination  from  one 
State  to  another  of  contagious, 
infectious,  or  communicable  diseases  of 
animals.  Under  21  U.S.C.  114a,  the 
Secretary  is  authorized  to  pay  claims 
growing  out  of  the  destruction  of 
animals  affected  by  or  exposed  to  any 
communicable  disease  of  livestock  that 
threatens  the  U.S.  livestock  industry.  In 
accordance  with  this  statutory  authority, 
the  regulations  in  part  51  provide  for 
payment  of  Federal  indemnity  to 
owners  of  swine  destroyed  because  of 
brucellosis.  As  we  discussed  in  our 
interim  rule,  under  thfe  provisions  of 
that  rule,  the  total  cost  for  indemnity  is 
expected  to  increase  only  slightly  over 
the  life  of  the  swine  brucellosis 
eradication  program,  and  total  swine 
bnicellosis  eradication  costs  are 
expyected  to  decrease  substantially.  We 
expect  that  paying  fair  market  value  for 
whole  herds  of  swine  depopulated 
because  of  brucellosis  will  reduce  the 
total  cost  of  eradication  from  $18.6 
million  to  $1 1 .35  million,  and  will 
shorten  the  time  necessary  to  achieve 
eradication  by  more  than  25  years. 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
docimient,  we  are  adopting  the 
provisions  of  the  interim  rule,  without 
change,  as  a  final  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866.  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  also  requires  that  all 
exposed  swine  in  a  herd  known  to  be 
affected  with  brucellosis  be  identified 
with  a  metal  eartag  before  being  moved 
interstate  from  the  herd  known  to  be 
affected.  At  present,  ICswine  herds  in 
the  United  States  are  known  to  be 
affected  with  brucellosis.  This  number 
represents  less  than  0.005  percent  of  the 
235,840  swine  herds  in  this  country.  We 
estimate  that  the  cost  of  applying  eartags 
to  exposed  swine  in  the  average  herd 
known  to  be  affected  will  be  less  than 
$20. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (vSee  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects 

9  CFR  Pa  ti  51 

Animal  diseases.  Cattle,  Hogs, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle.  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  the  interim  rule 
amending  9  CFR  parts  51  and  78  that 
was  published  at  59  FR  12530-12533  on 
March  17.  1994,  is  adopted,  without 
change,  as  a  final  rule. 

9  CFR  Part  51 

Authority:  21  U.S.C.  111-113.  114.  114a. 
1143-1,  120,  121.  125.  134b:  7  CFR  2.17. 
2.51,  and  371.2(d). 

9  CFR  Part  78 

Authority-:  21  U.S.C.  in-114a-l,  114g. 
115.  117.  120,  121.  123-126.  134b,  134f;  7 
CFR  2.17.  2.51.  and  371.2(d). 

Done  in  Washington.  DC.  this  30th  day  of 
September  1994. 
Lonnie ).  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Senice. 
|FR  Doc.  94-24779  Filed  10-6-94:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  94-NM-160-A0;  Amendment 
39-9042;  AD  94-19-51  Rl] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  MD-11F 
Series  Airplanes 

AGENCY:  Federal  AviaUon 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  revises  and 
publishes  in  the  Federal  Register  an 
amendment  adopting  Airworthiness 
Directive  (AD)  T94-19-51  that  was  sent 
previously  to  all  known  U.S.  owners 
and  operators  of  McDonnell  Douglas 
Model  MD-1 1  and  MD-1 1 F  series 
airplanes  by  individual  telegrams.  This 
AD  supersedes  an  existing  airworthiness 
directive  that  currently  requires  a 
revision  to  the  Airplane  Flight  Manual 
(AFM)  to  ensure  that  the  flight  crews 
verifv'  the  accuracy  of  data  provided  by 
the  Flight  Management  Computer  (FMC) 
under  certain  conditions.  This 
amendment  requires  a  revision  to  the 
AFM  to  ensure  that  the  flight  crews 
verify  the  accuracy  of  data  provided  by 
the  FMC  under  all  conditions.  This 
amendment  is  prompted  by  a  report  that 
the  "check/confirm  V  speed"  message 
may  be  inhibited  when  the  flaps  are 
extended  to  within  three  degrees  of  the 
takeoff  flap  setting  that  was  entered  into 
the  FMC.  The  actions  specified  bv  this 
AD  are  intended  to  prevent  FMC 
miscalculations  that  may  result  in 
excessively  high  takeoff  decision  (V,) 
speeds,  which  may  adversely  affect 
accelerate-stop  distances  and  may  lead 
to  the  failure  of  the  airplane  to  stop 
prior  to  departing  the  end  of  the  runway 
during  a  high  speed  rejected  takeoff. 
This  amendment  also  revises  the 
previously  issued  telegraphic  AD  bv 
correcting  a  typographical  error  in  the 
listing  of  the  part  numbers  for  the 
FMCs. 

DATES:  Effective  October  24,  1994,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediatelv  effective  by 
telegraphic  AD  T94-19-51.  issued  on 
September  14. 1994.  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  6.  1994. 

ADDRESSES:  Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
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1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056. . 

Submit  comments  in  triplicate  to.the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  ANM- 
103,  Attention:  Rules  Docket  No.  94- 
NM-160-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Enyart,  Aerospace  Engineer. 
Flight  Test  Branch,  ANM-162L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5372;  fax  (310)  988-5210. 
SUPPt^MENTARY  INFORMATION:  On  April 
6. 1994.  the  FAA  issued  AD  94-08-07. 
amendment  39-8879  (59  FR  17467, 
April  13. 1994),  to  require  revising  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  ensure  that  the  flight  crews 
verify  the  accuracy  of  data  provided  by 
the  Flight  Management  Computer  (FMC) 
when  the  anti-ice  system  is  turned  on 
during  flex  (assumed)  temperatiue 
takeoffs.  That  AD  does  not  require  that 
these  procedures  be  followed  if  the 
runway  is  dry,  if  the  field  length  is 
balan(xd.  or  if  the  ice  protection  is 
turned  off.  That  action  was  prompted  by 
a  report  that  certain  Honeywell  FMC's 
provided  erroneous  V  speed  data  when 
the  anti-ice  system  was  turned  on 
during  flex  temperature  takeoffs.  The 
FAA  determined  that  this  phenomenon 
may  occur  on  McDonnell  Douglas 
Model  MD-11  and  MD-llF  series 
airplanes  equipped  with  Honeywell 
FMC's  having  part  numbers  4059050- 
906,  -907,  and  -908.  That  condition,  if 
not  corrected,  could  result  in  the 
airplane  failing  to  achieve  sufficient 
climb  gradient,  which  may  result  in  the 
airplane  failing  to  achieve  obstacle 
clearance. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  a  report  that  the 
"check/confirm  V  speed"  message  may 
be  inhibited  when  the  flaps  are 
extended  to  within  three  degrees  of  the 
takeoff  flap  setting  that  was  entered  into 
the  FMC.  Under  normal  operating 
conditions,  the  FMC  calculates  V  speeds 
based  on  data  the  pilot  enters  into  the 
FMC  and  data  the  FMC  receives  from 
the  aircraft  sensors,  including  total  air 
temperature  (TAT).  Investigation 
revealed  that  on  hot  sunny  days,  the 
TAT  probe  may  indicate  an  erroneously 
high  ambient  temperature  that  is  up  to 
15  degrees  Celsius  higher  than  the 
actual  ambient  temperature.  The  FMC. 
however,  was  supposedly  designed  and 
certified  to  account  for  this  error  in  the 
actual  ambient  temperature  by 
continually  recalculating  the  V  speed 
data  and  indicating  a  "check/confirm  V 
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i  peed"  message  when  the  calculations 
i  idicate  that  the  V  speeds  differ  by  more 
man  two  knots  from  the  V  speeds 
( ntered  into  the  FMC  by  the  pilot 
I  [owever,  if  the  flaps  are  set  to  the 
t  ikeoff  position  prior  to  the  TAT  probe 
temperature  reaching  the  ambient 

Simperature,  that  message  would  be 
ihibited  and  the  pilot  would  not  be 
otified  that  the  indicated  V  speed  is 
incorrect.  The  FAA  has  determined  that 

!ich  erroneous  indications  may  result 
1  an  FMC  calculation  of  the  takeoff 
ecision  speed  (V|)  that  is  up  to  six 
nots  greater  than  the  actual  Vi  speed. 
FMC  miscalculations  that  result  in 

(  xcessively  high  Vi  speeds  could  result 

i  II  acceleratp-stop  distances  that  exceed 
tlanned  takeoff  distances,  which  may 
ead  to  the  airplane  departing  tlieend  of 

I  he  runwav  during  a  high  speed  rejected 

1  akeoff. 

Since  the  unsafe  condition  described 
s  likely  to  exist  or  develop  on  other 
McDonnell  Douglas  Model  MD-11  and 
4D-11F  series  airplanes  of  the  same 

Ivpe  design,  the  FAA  issued  telegraphic 
^D  T94-19-51.  on  September  14. 1994. 
0  supersede  AD  94-08-07  and  to 

:  equire  a  revision  to  the  FAA-approved 
VFM  to  ensure  that  the  flight  crews 
erify  the  accuracy  of  data  provided  by 

I  he  FMC  under  all  conditions.  The  AD 

i  ilso  requires  that  V  speeds  be  manually 

I  intered  into  the  FMC. 
This  is  considered  to  be  interim 

i  iction.  The  manufacturer  of  these 

i  lirplanes.  in  concert  with  the 

:  nanufacturer  of  the  FMC,  is  currently 

'  leveloping  new  software  that  will 
iddress  the  unsafe  condition  addressed 
)y  this  AD.  Once  this  software  is 
leveloped,  approved,  and  available,  the 
='AA  may  consider  additional 
xilemaking. 

Additionally,  subsequent  to  the 
ssuance  of  telegraphic  AD  T94-19-51, 
he  FAA  discovered  that  a  typographical 
!rror  appeared  in  the  listing  of  affected 
)art  numbers  for  the  Honeywell  FMC's. 
The  part  numbers  were  inadvertently 
isted  as  "4059040-906.  -907.  and 
-908."  The  correct  part  numbers  are 
'4059050-906,  -907.  and  -908.  "  (These 
correct  part  numbers  were  listed 
:orrectly  in  the  preamble  to  the 
elegraphic  AD  and  in  the  previously- 
ssued  AD  94-08-07.) 

Since  it  was  found  that  immediate 
:orrective  action  was  required,  notice 
md  opportunity  for  prior  public 
:dmment  thereon  were  impracticable 
md  contrary  to  the  public  interest,  and 
;ood  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  September  14, 1994, 
to  all  knovm  U.S.  owners  and  operators 
of  McDonnell  Douglas  Model  MD-11 
md  MD-llF  series  airplanes.  These 
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conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons.  Additionally, . 
this  AD  revises  the  telegraphic  AD  by 
correcting  a  typographical  error  in  the 
listing  of  FMC  part  numbers. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  pe.-sons 
are  invited  to  comment  on  this  rtile  by 
submitting  such  written  data,  viuvvs.  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
PQstcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-160-AD."  The 
postcard  wrillte  date  stamped  and 
returned  to  the  comraenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Pc^cies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise,  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
»tuthority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  ReguiaticHis  (14  CFR 
part  39)  as  follows: 

PART  3»-AlRW0RTHiNESS 
DtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  10e(g);  and  14  CFR 
11.89. 

$39.13    {Amended) 

2.  Section  39.13  is  amended  by 
removing  ainendn)ent  3&-8d79  (59  FR 
17467,  April  13, 1994),  and  by  adding 
a  new  airworthiness  directive  (ADJ, 
amendment  39-9042,  to  read  as  follows: 

94-19-51  Rl  M(i)oniieII  Douglas: 

Amendment  39-9042.  Docket  94-NM- 
160-AD.  Supersedes  AD  94-08-07, 
amendment  39-8879. 

AppHcobUity: Model  MD-11  and  MD-llF 
series  airplanes,  equipped  with  Honeywell 
Flight  Management  Computers  having  part 
numbers  4059050-906,  -907,  and  -908; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  airplane  from  departing  the 
end  of  the  runway  during  a  high  speed 
rejected  takeoff,  accomplish  the  following: 

(a)  Within  7  days  after  the  effective  dale  of 
this  AD,  replace  the  revision  to  the 
Limitations  Section  (Section  1)  of  the  FAA- 
approved  Airplane  Fhght  Manual  (AFM), 
page  5-1.  FLIGHT  GUIDANCE,  Flight 
Management  System  (FMS)  Section,  that  was 
required  by  AD  94-08-07,  amendment  39- 
8879,  with  the  following  infonnation.  This 
may  be  accomplished  by  inserting  a  copy  of 


this  AD  or  an  FAA-approved  McDonnell 
Douglas  AFM  revision  in  the  AFM. 

"For  any  approved  thrust  level,  the  FMS 
computed  V,,  Vr.  and  Vj  speeds  must  be 
verified  with  AFM  derived  data  and 
manually  entered." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note:  Infonnation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACQ. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
October  24, 1994.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T94-19-51, 
issued  on  September  14. 1994.  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Renton.  Washington,  on  October 
3. 1994. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-24872  Piled  10-6-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  925 

Olympic  Coast  National  Marine 
Sanctuary  Regulattofts;  Corrfirmation 
of  Effective  Date 

AGEMCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric  ^ 

Administration  (NOAA),  Commerce. 
ACTION:  Confirmation  of  effective  date. 


summary:  On  May  6, 1994,  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmospiiere  transmitted  the  notice  of 
designation  for  the  Olympic  Coast 
National  Marine  Sanctuary  (Sanctuary) 
to  Congress.  The  Sanctuary  is  an  area  of 
ocean  and  coastal  waters,  and  the 
submerged  lands  thereunder, 
encompassing  approximately  2.500 
square  nautical  miles  off  the  Olympic 
Coast  of  Washington  State.  The  notice  of 


designation  and  the  final  regulations 
implementing  the  designation  and 
regulating  the  conduct  of  certain 
activities  were  published  in  the  Federal 
Register  aa  May  11, 1994  (59  FR  24586). 
This  dociunent  confirms  the  effective 
date  of  the  regulations. 
EFFECTIVE  DATE:  The  regulations  in  15 
CFR  Chapter  IX.  subchapter  B,  part  925 
published  on  May  11, 1994  (59  FR 
24586)  tooic  effect  on  July  22, 1994. 
FOR  FURTHER  MFORMATION  COffTACT: 
Debra  Malek.  Pacific  Regional  Manager, 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service. 
National  Oceanic  and  Atmospheric 
Administration,  1305  East  West 
Highway,  12th  Floor,  Silver  Spring.  MD 
20910.  (301/713-3141,  ext.  162). 

Federal  Domestic  Assistance  Caulog 
Number  11.429,  Marine  Sanctuary  Program. 

Dated:  September  30, 1994. 
W.  Stanley  Wikon. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Skutagement 
[FR  Doc  94-24738  Filed  10-6-94. 8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[ToaseT) 

RtN  1545-AR50 

Recapture  of  LIFO  Benefits 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  describe  the  events  that 
trigger  the  recapture  of  LIFO  benefits 
under  section  1363(d)  when  a  C 
corporation  elects  to  become  an  S 
corporation  or  transfers  LIFO  inventory 
to  an  S  corporation  in  a  tax-fi^e 
reorganization.  The  final  regulations 
reflect  changes  made  to  the  law  by  the 
Revenue  Act  of  1987  and  affect 
corporations  that  use  the  last-in.  first- 
out  (LIFO)  method  of  accounting. 
DATES:  These  regulations  are  effective 
October  7, 1994. 

The  provisions  of  §  1.1363-2{a)(l) 
apply  to  S  elections  made  after 
December  17, 1987,  except  as  provided 
in  section  10227(b)(2)  of  the  Revenue 
Act  of  1987.  The  provisions  of  §  1.1363- 
2(a)(2)  apply  to  transfers  made  after 
August  18, 1993. 

FOR  FURTHER  INFOfMATION  CONTACT: 
Jeflrey  A.  Eridtson,  202-622-3040  (not 
a  toll-free  number). 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  August  18, 1993,  a  notice  of 
proposed  rulemaking  (PS-1&-93)  was 
published  in  the  Federal  Register  (58 
FR  43827)  proposing  amendments  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  1363(d). 

Written  comments  responding  to  the 
notice  were  received.  No  public  hearing 
was  requested  or  held.  After 
consideration  of  all  the  comments,  the 
regulations  proposed  by  PS-16-93  are 
adopted  as  revised  by  this  Treasury 
decision. 

Explanation  irf' Provisions 

Under  the  proposed  regulations,  a  C 
corporation  that  transfers  UFO 
inventory  to  an  S  Corporation  in  a  tax- 
firee  reorganization  is  subject  to  the  LIFO 
recapture  rules  of  section  1363(d)  and 
must  include  the  LIFO  recapture 
amount  in  its  gross  income  in  its  last 
taxable  year  of  existence. 

One  commentator  asserted  that  the 
IRS  appeared  to  have  exceeded  its 
authority  by  extending  the  application 
of  section  1363(d)  to  situations  in  which 
an  S  corporation  succeeds  to  LIFO 
inventory  in  a  tax-free  reorganization. 
The  IRS  and  the  Treasury  Department 
believe  that  the  regulations  are  a  valid 
exercise  of  authority  to  prevent  the 
circimivention  of  section  1363(d). 
Therefore,  the  final  regulations  retain 
the  rule  of  the  proposed  regulations. 

Another  commentator  noted  that  the 
proposed  regulations  would  apply  to  a 
transfer  of  LD^O  inventory  by  a 
transferor  C  corporation  Uiat  goes  out  of 
existence  in  a  tax-free  reorganization  but 
would  not  apply  to  a  transfer  in 
connection  with  a  tax-free 
reorganization  under  section 
368(a)(1)(D)  in  which  the  transferor 
corporation  remains  in  existence.  The 
commentator  suggested  revising  the 
regulations  to  require  inclusion  of  the 
LIFO  recapture  amount  in  the  year  of 
the  transfer  of  the  LIFO  inventory 
instead  of  the  transferor  corporaticui's 
last  year  of  existence.  The  final 
regulations  adopt  this  suggestion. 

The  final  regulations  also  clarify 
which  corporation  has  the  responsibility 
to  pay  the  three  succeeding  installments 
of  tax  described  in  section  1363(d)(2). 

Commentatoi^  suggested  expanding 
the  scope  of  the  regulations  to  deal  with 
various  related  issues  that  arise  from 
application  of  the  LIFO  recapture  rules. 
The  IRS  and  the  Treasury  Department 
believe  that  those  issues  are  more 
appropriately  dealt  with  in  other  forms 
of  administrative  guidance. 
Accordingly,  these  comments  have  not 
been  adopted. 
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Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
issessment  is  not  required.  It  also  has 
)een  determined  that  section  553(b)  of 
he  Administrative  Procedure  Act  (5 
J.S.C.  chapter  5)  and  the  Regulatory 
^■lexibihty  Act  (5  U.S.C.  chapter  6)  do 
lot  apply  to  these  regulations,  and, 
iierefore,  a  Regulatory  FlexibiUty 
Analysis  is  not  required.  Pursuant  to 
action  7805(f)  of  the  Internal  Revenue 
^ode,  the  notice  of  proposed  rulemaking 
)receding  these  regulations  was 
submitted  to  the  Small  Business 
\dmiaistration  for  comment  on  its 
.mpact  on  small  business. 

drafting  Information 

The  principal  author  of  these 
i^gulations  is  Jeffrey  A.  Erickson,  Office 
)f  the  Assistant  Chief  Counsel 
Passthroughs  and  Special  Industries), 
RS.  However,  other  personnel  from  \he 
RS  and  Treasury  Department 
larticipated  in  their  development. 

.ist  of  Subjects  26  CFR  Part  1 

Income  taxes,  Reporting  and   -^ 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
unended  as  follows: 

>ART  1— INCOME  TAXES 

i  Paragraph  1.  The  authority  citation 
or  part  1  continues  to  read  in  part  as 
ollows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.1363-2  is  added  to 
read  as  follows: 

S 1 .1 363-^    Recapture  of  UFO  benefits. 

(a)  In  general.  A  C  corporation  must 
include  the  LIFO  recapture  amount  (as 
defined  in  section  1363(d)(3))  in  its 
jross  income — 

(1)  In  its  last  taxable  year  as  a  C 
corporation  if  the  corporation 
inventoried  assets  under  the  LIFO 
method  for  its  last  taxable  year  before  its 
S  corporation  election  becomes 
effective;  or 

(2)  In  the  year  of  transfer  by  the  C 
corporation  to  an  S  corporation  of  the 
LIFO  inventory  assets  if  paragraph  (a)(1) 
of  this  section  does  not  apply  and  the 

C  corporation — 

(i)  Inventoried  assets  under  the  LIFO 
method  during  the  taxable  year  of  the 
transfer  of  those  LIFO  inventory  assets; 
and- 

(ii)  Transferred  the  LIFO  inventory 
assets  to  the  S  corporation  in  a 


nonrecognition  transaction  (within  the 
meaning  of  section  7701(a)(45))  in 
which  the  transferred  assets  constitute 
transferred  basis  property  (within  the 
meaning  of  section  7701(a)(43)). 

(b)  Payment  of  tax.  Any  increase  in 
tax  caused  by  including  the  LIFO 
recapture  amount  in  the  gross  income  of 
the  C  corporation  is  payable  in  four 
equal  installments.  The  C  corporation 
must  pay  the  first  installment  of  this 
payment  by  the  due  date  of  its  return, 
determined  without  regard  to 
extensions,  for  the  last  taxable  year  it 
operated  as  a  C  corporation  if  paragraph 
{a)(l)  of  this  section  applies,  or  for  the 
taxable  year  of  the  transfer  if  paragraph 
(a)(2)  of  this  section  applies.  The  three 
succeeding  installments  must  be  paid — 

(1)  For  a  transaction  described  m 
paragraph  (a)(1)  of  this  section,  by  the 
corporation  (that  made  the  election 
under  section  1362(a)  to  be  an  S 
corporation)  on  or  before  the  due  date 
for  the  corporation's  returns 
(determined  without  regard  to 
extensions)  for  the  succeeding  three 
taxable  years;  and 

(2)  For  a  transaction  described  in 
paragraph  (a)(2)  of  this  section,  by  the 
transferee  S  corporation  on  or  before  the 
due  date  for  the  transferee  corporation's 
returns  (determined  without  regard  to 
extensions)  for  the  succeeding  three 
taxable  years. 

(c)  Basis  adjustments.  Appropriate 
adjustments  to  the  basis  of  inventory  are 
to  be  made  to  reflect  any  amount 
included  in  income  under  this  section. 

(d)  Effective  dates.  (1)  The  provisions 
of  paragraph  (a)(1)  of  this  section  apply 
to  S  elections  made  after  December  17, 
1987.  For  an  exception,  see  section 
10227(b)(2)  of  the  Revenue  Act  of  1987. 

(2)  "rhe  provisions  of  paragraph  (a)(2) 
of  this  section  apply  to  transfers  made 
after  August  18. 1993. 
Margaret  Milner  Richardson, 
Commissionerof  Internal  Revenue.  i 

Approved:  September  9, 1994.  * 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  94-24828  Filed  10-6-94;  8:45  am) 
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31  CFR  Part  550 

Libyan  Sanctions  Regulations; 
Specially  Designated  Nationals  List 

AGENCY:  Office  of  Foreign  Assets 
Control.  Treasury. 

ACTION:  Final  rule;  amendments  to  the 
list  of  specially  designated  nationals. 

SUMMARY:  The  Office  of  Foreign  Assets"^ 
Control  is  amending  the  Libyan 


Sanctions  Regulations  to  add  Arab 
Hellenic  Bank,  S^,  Lafitrade  Holdings 
BV,  and  three  other  entities  to  appendix 
A.  Organizations  Determined  to  be 
within  the  Term  "Government  of  Libya" 
(Specially  Designated  Nationals  of 
.Libya);  to  note  a  name  change  for  an 
entity  previously  fisted  in  appendix  A; 
to  identify  certain  blocked  property  in 
appendix  A;  and  to  add  the  names  of  10 
individuals  to  appendix  B,  Individuals 
Determined  to  be  Specially  Designated 
Nationab  of  the  Government  of  Libya. 
EFFECTIVE  DATE:  October  7. 1994. 
ADDRESS:  Copies  of  the  list  of  persons 
whose  property  is  blocked  pursuant  to 
the  Libyan  Sanctions  Regulations  are 
available  up<m  request  at  the  following 
location:  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  Annex,  1500  Pennsylvania 
Avenue.  N.W..  Washington,  DC  20220. 
The  full  bst  of  persona  blocked  pursuant 
to  economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control  is  available  electronically 
on  The  Federat  Bulletin  Board  (see 
Supplementary  biibnnation}. 
FOn  FURTHER  MFOMMTION  CONTACT.  J. 
Robert  McBrien,  Chief,  faitemational 
Programs  Division,  Office  of  Foreign 
Assets  Control,  tel.:  202/622-2420. 
SUPPLEMCffTARV  MF0RMATK3N: 

Electrmk  Avmilability 

This  document  is  available  as  an 
electnmic  file  on  The  Federal  Bulletin 
Board  the  day  of  pi^Bcation  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  hi 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

The  Office  of  Foreign  Assets  Control 
("FAC")  is  amending  the  Ubyan 
Sanctions  Regulations,  31  CFR  part  550 
(the  "Regulations"),  to  add  new  entries 
to  appendices  A  and  B.  Appendix  A, 
Organizations  Determined  to  be  Within 
the  Term  "Government  of  Libya" 
(Specially  Designated  Nationals  of 
Libya),  is  a  list  of  organizations 
determined  by  the  Director  of  FAC  to  be 
within  the  definition  of  the  term 
"Government  of  Libya,"  as  set  forth  in 
§  550.304(a)  of  the  Regulations,  because 
they  are  owned  or  controlled  by  or  act 
or  purport  to  act  directly  or  indirectly 
on  behalf  of  the  Government  of  Libya. 
Appendix  B,  Individiials  Determined  to 
be  Specially  Designated  Nationals  of  the 
Government  of  Libya,  lists  individuals 
determined  by  the  Director  of  FAC  to  be 
acting  or  purporting  to  act  directfy  or 
indirectly  on  behalf  of  the  Government 
of  Libya,  and  thus  to  fall  within  the  term 
"Government  of  Libya"  in  §  550.304(a). 


Appendix  A  to  part  550  is  amended 
to  provide  public  notice  of  the 
designation  of  Arab  Hellenic  Bank,  S.A., 
Lafitrade  Holdings  BV,  Sabtina  Limitedk 
Teknica  Oil  Services  (Overseas) 
Limited,  and  Teknica  (UK)  Limited  as 
Specially  Designated  Nationals  of  Libya. 
In  addition,  the  listing  for  The  Libyan 
Arab  Uganda  Bank  for  Foreign  Trade 
and  Development  is  amended  to  note 
the  bank's  new  name,  Tropical  Africa 
Bank  Limited.  Finally.  Jardine  House, 
located  at  6  Crutched  Friars,  London 
EC3N  2HT,  England,  is  identified  as 
blocked  property  of  the  Government  of 
Libya. 

Appendix  B  to  part  550  is  amended  to 
provide  public  notice  often  individuals 
determined  to  be  Specially  Designated 
Nationals  of  the  Government  of  Libya: 
Dino  Armjmi,  Giampiero  Armani.  Eh'. 
Najmeddine  Abdalla  Arifi,  Dr.  Nun 
Abdalla  Bemiien,  Marcello  Busenti,  Dr. 
Mukhtar  All  El-Ageli,  Bah)at  Fadel  El 
Amir,  Mustapha  Ali  El-Khoja,  Smeida 
El-Hosh  El  Naih.  and  Hassan  Senoussi 
Zughaid.  Messre.  Dino  and  Giampiero 
Armani  and  Mr.  Busenti  are 
shareholders  in  Oilinvest  (Netherlands) 
B.V.,  previously  identified  as  a 
Specially  Designated  National,  and  the 
remaining  individuab  are  officers  or 
directors  in  other  institutions  named  as 
Specially  Designated  Nationals  in  this 
amendment. 

All  prohibitions  in  the  Regulations 
pertaining  to  the  Government  of  Libya 
apply  to  the  entities  and  individuals 
identified  in  appendices  A  and  B.  All 
unlicensed  transactions  with  such 
entities  or  persons,  or  transactions  in 
property  in  which  they  have  an  interest, 
are  prohibited  unless  otherwise 
exempted  or  generalfy  licensed  in  the 
Regulations. 

Determinations  that  persons  fall 
within  the  definition  of  the  term 
"Government  of  Libya"  and  are  thus 
Specially  Designated  Nationals  of  Libya 
are  effective  upon  the  date  of 
determination  by  the  Director  of  FAC, 
acting  under  au&ority  delegated  by  the' 
Secretary  of  the  Treasury.  Public  notice 
is  effective  upon  the  date  of  pubfication 
or  upon  actual  notice,  whichever  is 
sooner. 

The  list  of  Specially  Designated 
Nationals  in  appendices  A  and  B  is  a 
partial  one,  since  FAC  may  not  be  aware 
of  all  agencies  and  officers  of  the 
Government  of  Libya,  or  of  all  persons 
that  might  be  owned  or  controlled  by,  or 
acting  on  behalf  of  the  Government  of 
Libya  within  the  meaning  of 
§  550.304(a).  Therefore,  one  may  not 
rely  on  the  fact  that  a  person  is  not 
listed  in  appendix  A  or  B  as  a  Specially 
Designated  National  as  evidence  that  it 
is  not  owned  or  ccmtrolled  by,  or  acting 


or  purporting  to  act  directly  or 
indirectly  on  behalf  of,  the  Government 
of  Libya.  The  Treasury  Department 
regards  it  as  incumbent  upon  all  persons 
governed  by  the  Regulations  to  take 
reasonable  steps  to  ascertain  for 
themselves  whether  persons  with  whom 
they  deal  are  owned  or  controlled  by,  or 
acting  or  purporting  to  act  on  behalf  of. 
the  Government  of  Libya,  or  on  behalf 
of  other  countries  subject  to  blocking  or 
transactional  restrictions  administered 
by  FAC 

Section  206  of  the  International 
Emergency  Economic  Powers  Act.  50 
U.S.C.  1705,  provides  for  civil  penalties 
not  to  exceed  $10,000  for  each  violation 
of  the  Regulations.  Criminal  violations 
of  the  Regulations  are  punishable  by 
fines  of  up  to  $250,000  or  imprisonment 
for  up  to  10  years  per  count,  o^both,  for 
individuals  and  criminal  fines  of  up  to 
$500,000  per  count  for  organizations. 
See  50  U.S.C  1705;  18  U.&C.  3571. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  aiul  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  tfiis  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C  601-612,  does 
not  apply. 

List  of  Sub)ects  in  31  CFR  Part  550 

Administrative  practice  and 
procedure.  Banks,  Banking.  Blodung  of 
assets.  Exports,  Foreign  investment. 
Foreign  trade.  Government  of  Libya. 
Imports,  Libya,  Loans,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Securities,  Services, 
Specially  designated  nationals,  Travel 
restrictions. 

PART  5S0-USYAN  SANCTIONS 
REGULATIONS 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  550  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  1701-1706;  50 
U.S.C.  1601-1651;  22  U.S.C.  287c;  49 
U.S.C.  App.  1514;  22  U.S.C.  2349aa-« 
and  2349aa-9;  3  U.S.C.  301;  E.0. 12543, 
3  CFR.  1986 Comp.,  p.  181;  EO.  12544. 
3  CFR,  1986  Comp.,  p.  183;  E.0. 12801, 
3  CFR,  1992  Comp.,  p.  294. 

2.  Appendix  A  to  part  550  is  amended 
by  adding  the  following  entries  in 
alphabetical  order,  to  read  as  follows: 


APPENDIX  A  TO  PAfTT  550— 
ORGANIZATIONS  DETERMINED  TO  BE 
WITHIN  THE  TERM  "GOVERNMENT  OF 
LIBYA"  (SPEaALLY  DESIGNATED 
NATIONALS  OF  UBYA) 


ARAB  HELLENIC  BANK.  S.A.. 
80-88  Syngrou  Avenue,  GR-117  41 

Athens,  Greece. 
P.O.  Box  19126.  GR-117. 10  Athens. 

treece. 
43  Penepistimiou  Street.  GR-105  64 

Athens,  Greece. 

*  «         *         *         • 

LAFITRADE  HOLDINGS  BV. 
De  Lairessestraat  133, 1075  H)  Amsterdam, 

Netherlands, 
P.O.  Box  75265, 1070  AG  Amsterdam. 

Netherlands. 

*  *         •         *         • 

SABTINA  LIMITED. 
530-532  Elder  House.  Elder  Gate.  Central 
Milton  Keynes  MK9  ILR.  England. 

*  •         •         •         • 

TEKNICA  OIL  SERVICES  (OVERSEAS! 
.     UMITED, 
Cyprus. 

•  •         •         *         • 

TEKNICA  (UK)  LIMITED, 
(f.k.a.  FC9063  Limited), 
15/17  Lodge  Road.^t.  Johns  Wood,  London 

NVV8  7JA,  England, 
Avon  House.  360-366  Oxford  Streets 

London  WIN  9HA.  England. 
Tripoli.  Libya. 

•  •         *         •         • 

TROPICAL  AFRICA  BANK  LIMITED, 
(f.k.a.  The  Libyan  Arab  Uganda  Bank  for 

Foreign  Trade  and  Development). 
P.O.  Box  9485.  Kampala,  Uganda. 

•  •         •         *         • 

3.  Appendix  A  to  part  550  is  further 
amended  by  adding  the  following  entry 
at  the  end  thereof: 

Blocked  Property. 
JARDINE  HOUSE, 
6  Crutched  Friars.  London  EC3N  2HT. 
England. 

4.  Appendix  B  to  part  550  is  amended 
.  by  adding  the  following  entries  in 

alphabetical  order,  to  read  as  follows: 

APPENDIX  B  TO  PART  550— 
INDIVIDUALS  DETERMINED  TO  BE 
SPECIALLY  DESIGNATED  NATIONALS 
OF  THE  GOVERNMENT  OF  LIBYA 


51108        Federal  Register  /  Vol.  5  i.  No.  194  /  Friday.  October  7.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  194  /  Friday,  October  7.  1994  /  Rules  and  Regulations        51109 


ARMANI.  Dino. 

Via  San  Francesco  d'Assisi  10.  Milan  (MI). 
Italy, 

Via  Abruzzi  94.  Milan  (MI).  Italy.  - 

Viale  Abruzzi  24.  Milan  (MI).  Italy. 

DOB  20  Sep  20. 
•         •         •         •         •  . 

ARMANI.  Giampiero. 
Viale  Abruzzi  94,  Milan  (MI),  Italy. 
DOB  15  Sep  32. 

ARIFI.  Dr.  Najmeddine  Abdalla, 


(a.k.a.  Dr.  Nagmeddin  Abdalla  Arifi). 
P.O.  Box  2134.  Tripoli,  Libya. 
DOB  21  Nov.  47. 

*  *         •         • 

BERRUIEN,  Dr.  Nuri  Abdalla, 
c/o  Arabian  Gulf  Oil  Company,  P.O.  Box 

263,  Benghazi.  Libya. 
DOB  18  Mar  46. 

*  *         »         • 

BUSENTI,  Marcello, 
(a.k.a.  Busenti,  Marcantonio), 
Via  Alatri  14,  Rome  (RM).  Italy. 
DOB  30  May  38. 


EL-AGELI,  Dr.  Mukhtar  Ali, 
(a.k.a.  Dr.  Muktar  Ali  El-Ageli:  Dr.  Muktar 

Ali  Al-Ageli), 
Apartment  10.  Maida  Vale.  Little  Venice. 

London.  England, 
15/17  Lodge  Road,  St.  Johns  Wood,  London 

NWS  7JA,  England. 
DOB  23  Jul  44. 

•  •  *  • 

EL  AMIR.  Bahjat  Fadel. 
5  Rowsham  Dell.  Gifford  Park.  Milton 

Keynes  Bucks  MK14  5JS.  England. 
DOB  01  Jan  42. 

*  »         •         • 

EL-KHOJA.  Mustapha  Ali. 
Saied  Ibnu  Zeid,  Tripoli,  Libya. 

•  •         •         • 

EL  NAILI.  Smeida  El-Hosh. 
21  Redlands  Drive.  Loughton.  Milton 

Keynes  Bucks  MK5  8EJ,  England. 
DOB  19  Feb  44. 

*  •         • ' .      •      ' 

ZUGHAID.  Hassan  Senoussi, 
15/17  Lodge  Road,  St.  Johns  Wood.  London 
NW8  7JA.  England. 


Dated:  September  16, 1994. 


Steven  L  Pinter, 

Acting  Director.  Office  of  Foreign  Assets 
Control. 

Approved:  September  16. 1994. 


R.  Richard  Newcomb, 

Acting  Deputy  Assistant  Secretary  (Law 
Enforcement). 

FR  Doc.  94-25013  Filed  10-5-94;  10:57  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

10  CFR  Part  52 

[IN  40-1-6342A;  FRL-6067-4] 

pproval  and  Promulgation  of  a  New 
urce  Review  Implementation  Plan; 
Indiana 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Direct  final  rule. 


UMI 


SUMMARY:  The  USEPA  is  approving  the 
State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Indiana  for  the  purpose  of  meeting 
requirements  of  the  Clean  Air  Act  (Act), 
as  amended  in  1990  (amended  Act), 
with  regard  to  new  source  review  (NSR) 
in  areas  that  have  not  attained  the 
national  ambient  air  quality  standards 
(NAAQS).  This  SIP  revision  was 
submitted  by  the  State  to  satisfy  Federal 
requirements  for  an  approvable 
nonattainment  area  NSR  SIP  for  Indiana. 
The  USEPA  is  approving  the  recodified 
version  of  the  Indiana  permitting  rules 
to  replace  those  in  the  existing  SIP.  The 
USEPA  is  also  removing  references  in 
the  Code  of  Federal  Regulations  to  the 
construction  ban  imposed  in  Lake  and 
Porter  Coimties  for  failure  to  have  an 
approved  ozone  plan  since  the  Clean 
Air  Act  Amendments  of  1990  removed 
this  ban.  In  the  proposed  rules  section 
of  this  Federal  Register,  USEPA  is 
proposing  approval  of  and  soliciting 
public  comment  on  this  requested  SIP 
revision.  If  adverse  comments  are 
received  on  this  direct  final  rule. 
USEPA  will  withdraw  this  final  rule 
and  address  the  comments  received  in 
a  final  rule  on  the  related  proposed  rule 
which  is  being  published  in  the 
proposed  rules  section  of  this  Federal 
Register.  Unless  this  final  rule  is 
withdrawn,  no  further  rulemaking  will 
occur  on  this  requested  SIP  revision. 
DATES:  This  final  rule  will  be  effective 
December  6, 1994,  unless  adverse 
comments  received  by  December  6, 
1994.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  on  this  rule 
should  be  addressed  to:  J.  Elmer  Bortzer. 
Chief  Regulation  Development  Section. 
Regulation  Development  Branch  (5AR- 
18J).  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Copies  of  the  State's  submittal, 
USEPA's  analysis  of  it,  and  other 
information  are  available  for  inspection 
during  normal  business  hours  ai  the 
following  location:  United  States 
Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division, 
Regulation  Development  Branch,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

A  copy  of  the  SIP  revision  is  available 
for  inspection  at  the  following  location: 
Office  of  Air  and  Radiation  (OAR) 
Docket  and  Information  Center  (Air 
Docket  6102),  room  M1500,  United 
States  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DQ  20460,  (202)  260-7548. 


FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova,  Environmental  Engineer, 
Grants  Management  and  Program 
Analysis  Section,  Regulation 
Development  Branch  {5AR-18J).  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  IlUnois  60604. 

Anyone  wishing  to  come  to  the 
Region  5  offices  should  first  contact  Mr. 
Portanova  at  (312)  886-3189. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  air  quaUty  planning  requirements 
for  nonattainment  NSR  are  set  out  in 
part  D  of  title  I  of  the  Act.  The  USEPA 
has  issued  a  "General  Preamble" 
describing  its  preliminary  views  on  how 
USEPA  intends  to  review  SIPs  and  SIP 
revisions  submitted  under  part  D, 
including  those  State  submittals 
containirg  nonattainment  area  new 
source  review  (NSR)  SIP  requirements 
(see  57  FR  13498  (April  16, 1992)  and 
57  FR  18070  (April  28.  1992)].  Because 
USEPA  is  describing  its  interpretations 
here  only  in  broad  terms,  the  reader 
should  refer  to  the  General  Preamble  for 
a  more  detailed  discussion  of  the 
interpretations  of  part  D  advanced  in 
this  rule  and  the  supporting  rationale. 

In  this  final  rule  on  the  Indiana 
nonattaiimient  NSR  SIP,  USEPA  is 
applying  its  interpretations  taking  into 
consideration  the  specific  factual  issues 
presented. 

II.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  USEPA's  action  on 
SIP  submittals  (see  57  FR  13565-13566). 
Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  USEPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.'  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  USEPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  USEPA 
review  and  action  (see  section  110(k)(l) 
of  the  Act  and  57  FR  13565).  The 
USEPA's  completeness  criteria  for  SIP 


'  Section  172(c)(7)  of  the  Act  provides  that  plan 
provisions  for  noDattainment  areas  shall  meet  the 
applicable  provisions  of  section  110(aH2). 


submittals  are  set  out  at  40  CFR  part  51, 
appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26. 1991).  The 
USEPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  under  section 
110(b)(1)(B)  if  a  completeness 
determination  is  not  made  by  USEPA 
within  6  months  after  receipt  of  the 
submission. 

The  State  of  Indiana  held  public 
hearings  on  March  22,  March  25.  and 
April  1, 1993.  to  entertain  public 
comment  on  the  requested  NSR  SIP 
revision.  Following  the  pubUc  hearings, 
the  plan  was  adopted  by  the  State  on 
July  21,  1993,  became  effective  on 
December  12. 1993,  and  was  submitted 
to  USEPA  on  February  25, 1994,  as  a 
requested  revision  to  the  SIP. 

"The  SIP  revision  was  reviewed  by 
USEPA  to  determine  completeness 
shortly  after  its  submittal,  in  accordance 
with  the  completeness  criteria 
referenced  above.  The  submittal  was 
foimd  to  be  complete  on  April  8,  1994. 
and  a  letter  dated  April  8.  1994.  was 
forwarded  to  the  Governor's  designee . 
for  SIPs,  Timothy  J.  Method,  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process.  In  this  action,  USEPA  approves 
the  Indiana  nonattainment  new  soiut» 
review  SIP  submittal,  and  invites  public 
comment  on  the  action.  At  this  time 
USEPA  is  also  approving  the  recodified 
permit  rules  to  replace  those  in  the 
existing  SIP  which  were  approved  as 
APC  19  at  40  CFR  52.770(c)(24).  Since 
the  time  of  this  approval,  Indiana  has 
recodified  its  air  pollution  control  rules 
into  Title  326  of  the  hidiana 
Administrative  Code  (326  lAC).  As 
requested  by  the  State  on  August  15. 
1994,  USEPA  is  approving  the 
incorporation  of  recodified  rules  into 
the  SIP  to  replace  those  previously 
approved  as  part  of  APC  19.  This  action 
is  intended  to  make  it  easier  for  the 
public,  the  State  and  USEPA  to 
precisely  identify  what  provisions 
covering  permits  are  part  of  the  SIP. 

2.  Genera]  Nonattainment  NSR 
Requirements 

The  statutory  requirements  for 
nonattainment  new  source  review  SIPs 
and  permitting  are  found  at  sections  172 
and  173  of  the  Act.  The  Act  requires 
States  to  address  a  niunber  of 
nonattainment  NSR  provisions  in  a  SIP 
submittal  to  meet  the  requirements  of 
part  D  of  Utle  I  of  the  Act.  What  follows 
is  a  summary  of  the  requirements  and 
how  the  Indiana  submittal  addresses 
them.  A  more  detailed  analysis  is 
contained  in  the  Technical  Support 


Document  for  this  rule  which  is 
available  for  inspection  at  the  Region  5 
address  listed  above. 

The  Act  requires  States  to  submit  the 
following  nonattainment  NSR 
provisions: 

a.  Provisions  to  ensure  that  certain 
construction  bans  previously  imposed 
in  States  pursuant  to  section  110(a){2)(I) 
are  lifted. 

The  amended  Act  repealed  provisions 
formerly  in  section  110(a)(2)(I)  which 
required  construction  bans  in  certain 
nonattainment  areas.  A  construction  ban 
was  imposed  in  Lake  and  Porter 
Counties  ptu^uant  to  section 
110(a)(2)(I).  With  some  exceptions  not 
applicable  here,  the  amended  Act  thus 
hfted  such  construction  bans,  including 
the  ban  in  Lake  and  Porter  Counties. 
This  final  rule  therefore  revises  the 
Code  of  Federal  Regulations  to  remove 
references  to  the  construction  ban 
formerly  imposed  in  Lake  and  Porter 
Counties  for  failure  to  have  an 
approvable  ozone  plan. 

6.  Provisions,  pursuant  to  section 
173(a)(1),  to  assure  that  calculations  of 
emissions  offsets  are  based  on  the  same 
emissions  basehne  used  in  the 
demonstration  of  reasonable  further 
progress.  326  L\C  2-3-3(a)(5)  requires 
emission  offsets  to  result  in  reasonable 
further  progress  toward  attainment  of 
the  NAAQS.  Also,  the  definiUon  of 
emissions  offsets  baselines  in  326  lAC 
2-3-3(b)  is  consistent  with  reasonable 
further  progress. 

c.  A  provision,  pursuant  to  section 
173(c)(1),  to  allow  offsets  to  be  obtained 
in  another  nonattainment  area  if  the 
area  has  an  equal  or  higher 
nonattainment  classification  and 
emissions  from  the  other  nonattainment 
area  contribute  to  a  NAAQS  violation  in 
the  area  in  which  the  source  would 
construct.  Indiana  has  established  this 
provision  in  326  L\C  2-3-5. 

d.  A  provision,  pursuant  to  section 
173(c)(1),  that  any  emissions  offsets 
obtained  in  conjunction  with  the 
issuance  of  a  permit  to  a  new  or 
modified  source  must  be  enforceable  at 
the  time  of  permit  issuance  and  in  effect 
by  the  time  the  new  or  modified  source 
commences. operation.  Indiana  has 
established  this  provision  in  326  lAC  2- 
3-3(b)(8). 

e.  A  provision,  pursuant  to  section 
173(c)(1),  to  assure  that  emissions 
increases  from  new  or  modified  soiures 
are  offset  by  real  reductions  in  actual 
emissions.  Indiana  has  estabUshed  this 
provision  in  326  lAC  2-3-3(a)(5). 

f.  A  provision,  pursuant  to  section 
173(c)(2),  to  prevent  emissions 
reductions  otherwise  required  by  the 
Act  fixim  being  credited  for  purposes  of 
satisfying  part  D  offset  requirements. 
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Indiana  has  established  this  provision  in 
326lAC2-3-3{b)(9). 

g.  States  must  establish  provisions, 
pursuant  to  sections  172(cH4)^nd 
173(a)(1)(B).  that  reflect  changes  in 
growth  allowances:  speciHcally.  (1)  the 
elimination  of  existing  growth 
allowances  in  any  nonattainment  area 
that  received  a  nodce  prior  to  the 
Amendments  that  the  SIP  was 
substantially  inadequate  or  receives 
such  a  notice  in  the  future;  and  (2)  the 
restriction  of  growth  allowances  to  only 
those  portions  of  nonattaiiunent  areas 
formally  targeted  as  special  zones  for 
economic  development.  Indiana  does 
not  have  any  of  the  above  mentioned 
growth  allowances. 

h.  A  provision,  pursuant  to  section 
1 73(a)(5).  that  requires  an  analysis  of 
alternative  sites,  sizes,  production 
processes,  and  environmental  ctmtrol 
techniques  for  proposed  sources.  This 
analysis  shall  demonstrate  that  the 
benefits  of  the  proposed  source 
signiHcantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  resuh  of  its  location,  constructi<Hi. 
or  modification.  This  shall  be  a 
prerequisite  to  issuing  any.  part  D 
permit  Indiana  has  established  this 
provision  in  326  lAC  2-3-3(a)(4). 

L  In  accordance  with  section  173(d), 
Indiana  has  conunitted  to  report 
determinations,  from  nonattainment 
new  source  review  permits,  to  the 
RACT/BACT/LAER  clearinghouse  in  the 
annual  Indiana  Department  of 
Environmental  Management  Air 
Management  Program  Workplan. 

j.  A  provision,  pursuant  to  section 
173(e),  that  allows  any  existing  or 
modified  source  that  tests  rocket 
engines  or  motors  to  use  alternative  or 
iimovative  means  to  oflset  emissions 
increases  from  firing  and  related 
cleaning,  if  four  conditions  are  met:  (a) 
the  proposed  modification  is  for 
expansion  of  a  facility  already  permitted 
for  such  purposes,  (b)  the  source  has 
used  all  available  ofkets  and  all 
reasonable  means  to  obtain  offsets  and 
sufficient  offsets  are  not  available,  (c) 
the  testing  is  essential  to  national 
security,  and  (d)  the  source  will  comply 
with  an  alternative  measure  designed  to 
offset  any  emissions  increases  not 
directly  offset  by  the  source.  Indiana  has 
established  this  provision  in  326  lAC  2- 
3-3(b)(ll). 

L  Provisions  pursuant  to  section  819 
of  the  Act  that  effectively  exempt 
activities  related  to  stripper  wells  from 
the  new  additional  NSR  requirements  of 
new  subparts  2.3.  and  4  for  particulate 
matter  with  an  aerod^-namic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (PM-10).  ozone,  or  carbon 
monoxide  (CO)  nonattainment  areas 
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classified  as  serious  or  less  and  having 
a  population  of  less  than  350,000. 
Indiana  has  not  established  such 
provisions.  This  is  acceptable  because 
there  are  no  stripper  well  activities  in 
the  State  of  Indiana. 

1.  Provisions,  pursuant  to  section  328. 
to  assure  that  sources  located  on  an 
outer  continental  shelf  (OCS)  and 
within  25  miles  of  the  State's  seaward 
boundary,  are  subject  to  the  same 
requirements  applicable  if  the  source 
were  located  in  the  corresponding 
onshore  area.  Indiana  has  not 
established  such  provisions.  This  is 
acceptable  because  Indiana  is  inland 
and  not  located  on  an  OCS. 

m.  Pursuant  to  sections  302(z)  and 
1 11(a)(3).  a  definition  of  "stationary 
source"  to  include  internal  combustion 
engines  other  than  the  newly  defined 
category  of  "nonroad  engines."  Indiana 
has  established  a  definition  consistent 
with  these  requirements  in  326  lAC  2- 
3-l(aa). 

n.  Pursuant  to  section  415, 
exemptions  from  nonattainment  NSR 
provisions  for  installation,  operation, 
cessation,  or  removal  of  a  qualifying 
ten^porary  clean  coal  technology 
demonstration  project.  Such  projects 
must  still  comply  with  any  applicable 
SIP  and  all  other  requirements  for  the 
attainment  and  maintenance  of  N  AAQS. 
Indiana  has  established  this  provision  in 
326  lAC  2-3-2(i). 

o.  A  provision,  pursuant  to  section 
173(a)(3).  to  assure  that  owners  or 
operators  of  each  proposed  new  or 
modified  major  stationary  source 
demonstrate,  as  a  condition  of  permit 
issuance,  the  compliance  of  all  other 
major  stationary  sources  under  the  same 
ownership  in  the  State.  Indiana- has 
established  this  provision  in  326  LAC  2- 
3-3(a)(3). 

3.  Ozone 

Pursuant  to  section  I72lc)(5).  SIPs 
must  require  permits  for  the 
construction  and  operation  of  new  or 
modified  major  statioiiary  sources.  The 
statutory  permit  requirements  for  ozone 
nonattainment  areas  are  generally 
contained  in  revised  section  173,  and  in 
subpart  2  of  part  D.  These  are  the 
minimum  requirenrents  that  States  must 
include  in  an  approvable 
irnplementation  plan.  For  all 
classifications  of  ozone  nonatteiinment 
areas  and  for  ozone  transport  regions. 
States  must  adopt  the  appropriate  major 
source  thresholds  and  offset  ratios. 
States  must  also  adopt  provisions  to 
ensure  that  any  new  or  modiGed  major 
stationary  source  of  nitrogen  oxides 
(NOx)  satisfies  the  requirements 
applicable  to  any  major  source  of 
volatile  organic  compounds  (VOC). 


unless  a  special  NOx  exemption  is 
granted  by  the  Administrator  under  the 
provision  of  section  182(f).  For  serious 
and  severe  ozone  nonattainment  areas. 
State  plans  must  implement  sections 
182(c)(6),  (7)  and  (8)  with  regard  to 
modifications. 

For  emissions  of  VOC  and  NOx  in 
ozone  nonattainment  areas,  the  State  of 
Indiana  has  established  major  source 
thresholds  in  326  lAC  2-3-1  {q)(2)  and 
offset  ratios  in  326  lAC  2-3-3(a)(5)(B)  as 
follows: 


Area 
dasst- 
fication 

Major 

source 

threshold 

.  Offset 
ratio 

NOk  provi- 
sions 

Marginal 

Mod- 
erate. 

Serious  . 

too  tons 
per 
year. 

100  tons 
per 
year. 

50  tons 
per 
year. 

25  tons 
per 
year. 

1.1  to  t  . 
1.l5tol 

1.2  to  1  . 

1.3  to  1  . 

Included. 
Included. 
Included. 
Utctuded 

Indiana  does  not  have  an  extreme 
ozone  nonattainment  area. 

In  addition.  Indiana's  plan  submittal 
reflects  appropriate  modification 
provisions  in  326  lAC  2-3-l(j). 
including  a  de  minimis  level  of  25  tons 
for  serious  and  severe  ozone 
nonattainment  areas.  326  lAC  2-3-l(j) 
sets  the  major  modification  threshold 
level  ("deminimis  level")  at  25  tons  per 
year  (tpy)  when  the  net  emissions 
increase  from  the  proposed  modification 
is  aggregated  with  all  other  net 
emissions  increases  from  the  source - 
over  a  5  consecutive  calendar  year 
period  prior  to,  and  including,  the  year 
of  the  modification.  This  meets  the 
requirements  of  section  182(c)(6).  The 
registration  requirement  exemption 
levels  of  15  pounds  per  day  of  VOC  and 
2.5  pounds  per  day  of  NOx  (326  lAC  2- 
1-1  (b)(2)(B))  are  for  the  purposes  of 
determining  applicabihty  of  the 
registration  requirements  for  new 
sources  and  modifications  to  existing 
sources.  These  exemption  levels  do  not 
exclude  smaller  emissions  increases 
from  being  counted  in  the  3  year 
aggregated  net  emissions  increase 
analyses  required  in  serious  and  severB 
ozone  nonattainment  areas 

4.  Carbon  Monoxide 

The  statutory  permit  requirements  for 
CO  nonattainment  areas  are  generally 
contained  in  revised  section  173.  and  in 
subpart  3  of  part  D.  These  are  the 
minimum  requirements  that  States  must 
include  in  an  approvable 
implementation  plan.  States  must  adopt 


the  appropriate  major  source  threshold 
and  offset  ratio. 

Indiana  has  established  a  major 
source  threshold  of  100  tpy  (in  326  LAC 
2-3-1  (q)(l))  and  an  offset  ratio  of  1  to 
1  (in  326  LAC  2-3-3(a)(5)(A))  for 
moderate  CO  nonattainment  areas. 
Indiana  does  not  have  a  serious  CO 
nonattainment  area. 

5.  PM-10 

The  statutory  permit  requirements  for 
PM-10  nonattainment  areas  are 
generally  contained  in  revised  section 
173,  and  in  subpart  4  of  part  D.  These 
are  the  minimum  requirements  that 
States  must  include  in  an  approvable 
impleni*"  itation  plan.  For  both 
classiflcations  of  PM-10  nonattainment 
areas.  States  must  adopt  the  appropriate 
major  source  threshold,  offset  ratio, 
significance  level  for  modifications,  and 
provisions  for  PM-10  precursors. 

Indiana  has  established  major  source 
thresholds  (in  326  LAC  2-3-l(q)(l)), 
offset  ratios  (in  326  lAC  2-3-3(a)(5)(A)). 
modification  significance  levels  (in  326 
LAC  2-3-l(x)),  and  PM-10  precursor 
provisions  as  follows: 


Area 
clas- 
sifica- 
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Major 
source 
thresh- 
old 

Off- 
set 
ratio 
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provisions 

Mod- 
er- 
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100  tpy 

1  to 
1. 

15  tpy 

Nor>e. 

Indiana  does  not  have  a  serious  PM- 
10  nonattainment  area.  Also.  Indiana  is 
not  required  to  count  PM-10  precursors 
towards  PM-10  emissions.  Filter 
analysis  data  from  ambient  monitors  in 
Cooli  County,  Illinois  (the  data  was 
collected  in  1992)  were  used  to  asses  the 
significance  of  PM  precursors  in  the 
Lake  County,  Indiana  PM  nonattainment 
area.  The  monitors  used  are  located  at 
the  Washington  School  and  the  Bright 
School  in  the  city  of  Chicago,  Illinois. 
These  monitors  are  located 
approximately  .6  and  1.75  miles, 
respectively,  west  the  Lake  County 
nonattainment  area.  Besides  the  close 
proximity,  these  sites  are  also 
appropriate  because  the  source  mix  in 
southeast  Chicago  closely  approximates 
that  of  the  Lake  County  nonattainment 
area. 

The  mean  sulfate  concentration  plus 
the  mean  nitrate  concentration  for  the 
Washington  school  and  Bright  school 
monitors  were  13.1jig/m3  and  1A.9\ig/m^ 
respectively.  This  compares  to  an 
average  annual  background  PM 
concentration  of  23fig/m3  in  the  Lake 
County  nonattainment  area.  This 
illustrates  the  relative  insignificance  of 
the  impact  of  PM  precursors,  and 


supports  representing  PM  precursor 
impacts  as  part  of  the  background 
concentration. 

Further  considerations  also  argue 
against  applying  the  same  control 
requirements  for  precursor  sources  as 
for  direct  emission  sources.  The 
climatology  in  northwest  Indiana  is 
such  that  precursor  emission  control  for 
a  particular  source  would  not  have  a 
significant  effect  until  far  downwind.  In 
considering  the  reductions  to  be 
achieved  by  controlling  PM  precursors 
under  section  189(e)  Congress  has 
indicated  that  USEPA  should  take  into 
account  reductions  achievable  from 
control  requirements  imposed  by  other 
sections  or  titles  of  the  1990  Clean  Air 
Act.  Title  IV  of  the  Clean  Air  Act 
mandates  significant  particulate 
precursor  emission  reductions  in 
Indiana,  after  which  the  impacts  of 
these  soiu-ces  on  particulate  matter 
concentrations  will  be  even  less 
significant. 

For  these  reasons,  it  is  appropriate  to 
conclude  that  precursors  do  not 
contribute  significantly  to  particulate 
matter  concentrations  in  the  Lake 
County  nonattainment  area.  This 
finding  is  based  on  the  current  character 
of  the  area  including,  for  example,  the 
existing  mix  of  sources  in  the  area.  It  is 
possible,  therefore,  that  future  growih 
could  change  the  significance  of 
precursors  in  the  area.  The  USEPA 
intends  to  issue  future  guidance 
addressing  such  potential  changes  in  the 
significance  of  precursor  emissions  in 
an  area. 

6.  Sulfur  Dioxide 

The  statutory'  permit  requirements  for 
sulfur  dioxide  (SOj)  nonattainment 
areas  are  generally  contained  in  revised 
section  173.  and  in  subpart  5  of  part  D. 
These  are  the  minimum  requirements 
that  States  must  include  in  an 
approvable  implementation  plan.  For 
SO2  nonattainment  areas.  States  must 
adopt  the  appropriate  major  source 
threshold,  offset  ratio,  and  significance 
level  for  modifications. 

Indiana  has  established  a  major 
source  thre.shold  of  100  tpv  (in  326  lAC 
2-3-l{q)(l)),  an  offset  ratio  of  1  to  1  (in 
326  lAC  2-3-3(a)(5)(A)).  and  a 
modification  significance  level  of  40  tpy 
(in  326  lAC  2-3-1  (x)). 

7.  Lead 

The  statutory  permit  requirements  for 
lead  nonattainment  areas  are  generally 
contained  in  revised  section  173,  and  in 
subpart  5  of  part  D.  These  are  the 
minimum  requirements  that  States  must 
include  in  an  approvable 
implementation  plan.  For  lead 
nonattainment  areas.  States  must  adopt 


the  appropriate  major  source  threshold, 
offset  ratio,  and  significance  level  for 
modifications. 

Indiana  has  established  a  major 
source  threshold  of  25  tpy  (in  326  LAC 
2-3-l(q)(4)),  an  offset  ratio  of  1  to  1  (in 
326  lAC  2-3-3(a)(5)(A)),  and  a 
modification  significance  level  of  0.6 
tpy  (in  326  I  AC  2-3-1  (x)). 

8.  Permit  Exemption  Emission  Levels 

The  Indiana  nonattainment  rules  have 
exemption  levels  listed  in  326  LAC  2-1- 
1(b)(2).  326  lAC  2-l-l(b)(2)  states  that 
a  new  source  or  a  modification  to  an 
existing  source  with  emissions  above 
these  exemption  levels  and  below 
potential  emissions  of  25  tons  per  year 
for  any  regulated  pollutant  shall  be 
registered  according  to  326  LAC  2-1-2. 
Also.  326  L\C  2-1-1  (b)(1)  establishes 
exemption  levels  for  requiring  new 
sources  or  modifications  to  existing 
sources  obtain  a  construction  permit 
under  326  L\C  2-1-3.  The  exemption 
levels  are  available  to  sources  for 
registration  applicability  purposes. 
These  levels  are  applied  before  any 
netting  calculations.  Sources  cannot  net 
emissions  increases  and  decreases  and 
then  use  net  emissions  in  the  exemption 
test.  These  do  not  affect  the  provisions 
for  special  modifications. 

9.  Definition  of  Federally  Enforceable 
The  Indiana  326  LAC  regulations  do 

not  include  a  definition  of  "federally 
enforceable".  On  July  13, 1994,  Pamela 
Carter,  Attorney  General  of  the  State  of 
Indiana,  sent  a  letter  to  USEPA 
clarifying  Indiana's  interpretation  of  the 
definition  of  federally  enforceable.  The 
letter  states  that  federally  enforceable, 
e.g.  as  used  in  326  lAC  2-3-1 ,  should 
be  interpreted  in  accordance  with  the 
Federal  definition  at  40  CFR 
51.165(a)(l)(xiv).  The  USEPA.  therefore, 
interprets  'federally  enforceable'  as  used 
in  the  Indiana  rules  to  be  defined 
according  to  the  Federal  definition. 

JO.  Recodification  of  SIP  Approved 
Regulations 

The  previous  regulations  approved 
into  the  Indiana  SIP  establishing  a  now 
source  review  program  were  contained 
in  APC-19  and  codified  at  40  CFR 
52.770(c)(24).  These  regulations 
provided  for  a  new  source  review 
program  pursuant  to  40  CFR  part  51 
subpart  I,  including  both  minor  and 
major  new  source  review.  USEPA  is 
approving  Indiana's  SIP  revisions  not 
only  to  adopt  the  changes  referenced 
elsewhere  in  this  notice  but  also  to 
recodify  the  previously  approved  new 
source  review  rules,  formerly  in  APC-19 
and  currently  in  326  LAC  2,  based  on  a 
review  of  the  entire  submission,  USEPA 
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has  determined  that  the  new  source 
review  regulations  contained  in  326  lAC 
2  submitted  by  the  state,  including  both 
the  rule  changes  and  the  recodification, 
meet  the  requirements  of  part  D  of  title 
I  of  the  Act.  In  addition,  these  rules  are 
being  approved  pursuant  to  40  CFT?  51 
Subpart  I.  for  both  major  and  non-major 
aew  source  review  except  not  for  PSD 
requirements  in  40  CFR  51.166. 

1 1.  Plantwide  Source  Definition 

On  October  14. 1981,  the  USEPA 
revised  the  new  source  review 
regulations  in  40  CFR  Part  51  to  give 
states  the  option  of  adopting  the 
"plantwide"  definition  of  stationary 
source  which  provides  that  only 
physical  or  operational  changes  that 
result  in  a  net  increase  in  emissions  at 
the  entire  plant  require  a  NSR  permit. 
For  example,  if  a  plant  decreased 
emissions  by  the  same  amount  at 
another  piece  of  process  equipment, 
then  there  would  be  no  net  increase  in 
emissions  at  the  plant  and  therefore,  no 
"modification"  to  the  "source."  The 
plantwide  definition  is  in  contrast  to  the 
so-called  "dual"  definition  [or 
definition  of  structure  like  that  in  the 
1979  offset  ruling  (44  FR  3274),  which 
has  much  the  same  effect  as  the  dual 
definition].  Under  the  dual  definition, 
the  emissions  from  each  physical  or 
operational  change  are  gauged  without 
regard  to  reductions  elsewhere  at  the 
plant. 

In  the  October  1981  rule,  USEPA  set 
forth  its  rationale  for  allowing  use  of  the 
plantwide  defmition  (46  FR  50766-69). 
In  its  view,  allowing  use  of  the 
plantwide  definition  was  a  reasonable 
accommodatioTi  of  the  conflicting  goals 
of  part  D  of  title  I  of  the  Act.  The  Act 
provided  for  reasonable  further  progress 
(RFP)  and  timely  attainment  of  National 
Ambient  Air  Quality  Standards 
(NAAQS),  while  also  allowing  for 
maximum  state  flexibility  and  economic 
growth.  The  USEPA  recognized  that  the 
plantwide  definition  would  bring  fewer 
plant  modifications  into  the 
nonattaiament  permitting  process,  but 
emphasized  that  this  generally  would 
not  interfere  with  RFP  and  timely 
attainment  primarily  because  the  states 
under  the  demands  of  Part  D  eventually 
would  have  adequate  SIPs  in  place.  For 
instance,  USEPA  stated: 

Since  demonstration  of  attainment  and 
maintenance  of  the  NAAQS  continues  lo  be 
required,  deletion  of  the  dual  deGnition 
increasM  State  flexibility  without  interfering 
with  timely  attainmeot  of  the  ambient 
standards  and  so  is  consistent  with  Part  D  (46 
FR  50767). 

USEPA  also  indicated  that  under  the 
plantwide  definition,  new  equipment 
would  still  be  subfected  to  any 
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i  pplicable  new  source  performance 
s  tandard  and  that  wholly  new  plants,  as 
Well  as  any  modifications  that  resulted 
i  1  a  significant  net  emissions  increase, 
1  rould  still  be  subject  to  NSR.  Thus. 
i  PA  saw  no  significant  disadvantage  in 
t  le  plantwide  definition  from  the 
c  nvironmental  standpoint,  but  the 
i  dvantages  from  the  standpoints  of  state 
f  exibility  and  economic  growth,  h 
r  jgarded  the  plantwide  definition  as 
I  resenting,  at  the  very  worst. 
(  nvironmental  risks  that  were 
1  lanageable  because  of  the  independent 
i  npetus  to  create  adequate  Part  D  plans. 

As  a  result.  EPA  ruled  that  a  state 
\  -ishing  to  adopt  a  plantwide  definition 
{  enerally  has  complete  discretion  to  do 
s  3,  and  it  set  only  one  restriction  on  that 

<  iscretion.  If  a  state  had  specifically 

I  rejected  emission  reductions  boia  its 
I ISR  program  as  a  result  of  a  dual  or 
s  imilar  definition  and  had  relied  on 
I  lose  reductions  in  an  attainment 
s  trategy  that  USEPA  later  approved, 
t  len  the  state  needed  to  revise  its 
i  ttainment  strategy  as  necessary  to 
I  czcommodate  reduced  NSR  permitting 
»  nder  the  plantwide  definition  (46  FR 
;  0767  and  50769). 

In  1984,  the  Supreme  Court  upheld 
{ 'SEPA's  action  as  a  reasonable 
c  ccommodation  of  the  conflicting 
I  urposes  of  Part  D  of  Title  I  of  the  Act. 

<  nd  hence,  well  within  USEPA 's  broad 
(  iscretion.  Chevron.  U.S.A.  v.  NRDC. 

1  04  S.Ct.  2778  (1984).  Specifically,  the 
( burt  agreed  that  the  plantwide 
(  efinition  is  fully  consistent  with  the 
I  iCt's  goal  of  maximizing  state  flexibility 
{ nd  allowing  reasonable  economic 
{ rowth.  Likewise,  the  Court  recognized 
t  lat  USEPA  had  advanced  a  reasonable 

<  xplanation  for  its  conclusion  that  the 
I  lantwide  definition  serves  the  Acts 

<  nvironmental  objectives  as  well  (see 
04  S.CX.  at  2792).  In  this  rule  USEPA 

{  enerally  reaffirms  the  rationales  stated 
i  1  the  1981  rulemaking.  Those 
I  itionales  vCere  left  undisturbed  by  the 
J  upreme  Court  decision. 

The  SIP  revision  USEPA  is  approving 
i  \  this  action  substitutes  a  plantwide 
(  efinition  for  a  dual  definition  in 
idiana's  existing  nonattainment  NSR 
rogram.  In  obtaining  USEPA  approval 
f  its  original  part  D  SIP,  Indiana  did 
ot  rely  on  any  emission  reductions 
■om  the  operation  of  its  existing  NSR 
rogram.  Also,  Indiana  uses  a  plantwide 
efinition  of  source.  A  July  22. 1987 
Jtter  from  Timothy  ].  Method,  then 
i  LCting  Assistant  Comihissioner.  Office 

<  f  Air  Management,  Steve  Rothblatt 

Iien  Chief  of  the  Air  and  Radiation 
ranch,  states  Indiana's  rationale  for 
nplementing  the  plantwide  definition, 
he  letter  further  states  that  in  obtaining 
ISEPA  approval  of  its  original  part  D 


SIP,  Indiana  did  not  rely  on  emission 

reductions  from  its  existing  NSR 
program.  Indiana  has  nonattainmoit 
areas  for  sulfur  dioxide,  lead,  ozone, 
and  fine  particulate  matter.  Indiana  has 
submitted  several  revisions  required  by 
the  amended  Act  prior  to  attainment  of 
the  NAAQS  by  the  statutory  attainment 
dates,  which  range  from  1994  to  2007 
for  the  nonattainment  areas  in  Indiana. 
For  example,  Indiana  has  submitted 
revisions  for  VOC  and  NOx  RACT,  Stage 
II  vapor  recovery,  clean  fuel  fleets,  and 
15%  VOC  reduction,  employee 
commute  options  vehicle  inspection 
and  maintenance  and  the  1990  base  year 
ozone  emissions  inventory.  These 
revisions  have  been  or  will  be  at  led  on 
by  USEPA  in  subsequent  actions. 

Indiana's  plantwide  definition  of 
source  is  consistent  with  the  NSR 
requirements  for  ozone  nonattainment 
areas  in  the  Clean  Air  Act  Amendments 
of  1990.  Lake  and  Porter  Counties  are 
classified  as  a  "severe"  ozone 
nonattairmient  area.  Therefore,  the 
attainment  date  for  the  area  is  now  2007 
(see  section  181(a)).  and  Indiana  must 
meet  an  independent  requirement  to 
reduce  VOC  emissions  by  fifteen 
percent  in  the  first  six  years  after  1990 
and  three  percent  per  year  thereafter 
(see  section  182(b)(1)  and  (c)(2)(B)). 

While  Indiana  must  account  for  the 
impact  of  its  plantwide  definition  of 
source  in  the  attainment  and  reasonable 
further  progress  demonstrations  it 
submits  under  the  amended  Act.  it  is 
clear  that  Congress  anticipated  States 
could  use  the  plantwide  definition  of 
source  when  devising  such  plans. 

The  amended  Act  includes  provisions 
regulating  the  application  of  the 
plantwide  definition  of  source, 
including  a  special  rule  for  serious  and 
severe  ozone  nonattainment  areas  for 
determining  "de  minimis"  net  increases 
in  VOC  emissions  from  source 
modifications  (section  182(c)(6)).  It  is 
clear  that  Congress  anticipates  states 
will  often  continue  to  employ  USEPA's 
plantwide  definition  of  source  in  ozone 
nonattaiiunent  areas  (except  in  extreme 
areas,«ee  section  182(e)(2)),  provided 
the  states  can  also  meet  the  new 
reasonable  further  progress 
requirements  in  the  Act.  In  addition,  it 
is  important  to  note  that  the  1990 
Amendments'  adoption  of  new  future 
attainment  deadlines  has  mooted 
concerns  regarding  the  approvability  of 
a  plantwide  source  definition  where  a 
state  has  missed  prior  attainment 
deadlines.  Congress  has  given  Indiana 
additional  time  to  submit  a  revised  SIP 
to  provide  for  attainment  by  the  revised 
deadlines.  As  described  above,  Indiaiu 
has  already  begun  to  meet  its  obligations 
under  the  1990  Amendments. 


USEPA  expects  to  publish  a  proposed 
rule  in  late  1994  to  implement  the 
changes  under  the  amended  Act  in  the 
NSR  provisions  in  parts  C  and  D  of  title 
I  of  the  Act.  USEPA  may  refer  to  the 
proposed  rule  as  the  most  authoritative 
.    guidance  available  regarding  the 
approvability  of  the  NSR  SIP  submittals. 
USEPA  expects  to  take  final  action  to 
promulgate  a  rule  to  implement  the 
parts  C  and  D  changes  sometime  during 
1995.  At  that  Ume,  USEPA  will  review 
the  NSR  SIPs  of  all  states  to  determine 
whether  further  SIP  revisions  are 
necessary.  Prior  to  USEPA  approval  of 
a  State's  NSR  SIP  submission,  the  State 
may  continue  permitting  only  in 
accordance  with  the  new  statutory 
requirements  for  permit  applications 
completed  after  the  relevant  SIP 
submittal  date  (e.g.  November  15, 1992 
for  ozone  nonattainment  areas).  "This 
policy  was  explained  in  transition 
guidance  memoranda  from  John  Seitz 
dated  March  11, 1991  and  September  3. 
1992. 

As  explained  in  the  March  11 
memotandum.  USEPA  does  not  believe 
Congress  intended  to  mandate  the  more 
stringent  Title  I  NSR  requirements 
during  the  time  provided  for  SIP 
development.  States  were  thus  allowed 
to  continue  to  permit  consistent  with 
requirements  in  their  current  NSR  SIPs 
during  that  period,  or  apply  40  CFR  part 
51,  appendix  S  for  newly  designated 
areas  that  did  not  previously  have  NSR 
SIP  requirements. 

The  September  3  memorandum  also 
addressed  the  situation  where  States  did 
not  submit  the  part  D  NSR  SIP 
requirements  or  revisions  by  the 
applicable  statutory  deadline.  For 
permit  applications  complete  by  the  SiP 
submittal  deadline.  States  may  issue 
final  permits  under  the  prior  NSR  rules, 
assuming  certain  conditions  in  the 
September  3  memorandum  are  met. 
However,  for  applications  completed 
after  the  SIP  submittal  deadline.  USEPA 
will  consider  the  source  to  be  in 
compliance  with  the  Act  only  where  the 
source  obtains  a  permit  that  is 
consistent  with  the  substantive  new 
NSR  part  D  provisions  in  the  amended 
Act  &t)m  the  State.  USEPA  believes  this 
guidance  continues  to  apply  to 
permitting  pending  final  action  on  NSR 
SIP  submittals. 

III.  Rulemaking  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  USEPA's  action  on 
SIP  submittals  (see  57  FR  13565-66). 
The  USEPA  is  taking  the  following  final 
rulemaking  actions. 

1.  The  USEPA  is  approving  the 
requested  SIP  revision  submitted  on 
March  7, 1994  The  submittal  consists  of 


Title  326  L\C  2-1-1.  2-1-2," 2-1-3,  2- 
3-1,  2-3-2,  2-3-3,  and  2-3-5.  The  State 
of  Indiana  has  submitted  a  complete 
plan  to  implement  the  new  source 
review  provisions  of  part  D.  Each  of  the 
program  elements  mentioned  above  was 
properly  addressed. 

2.  The  USEPA  is  also  approving  the 
recodified  permitting  rules  to  replace 
those  in  the  existing  SIP  which  were 
approved  as  APC  19  at  40  CFR 
52.770(c)(24).  The  incorporation  of  the 
recodified  version  of  these  Indiana  rules 
into  the  SIP  will  make  it  easier  for  the 
public,  the  State  and  USEPA  to  identify 
precisely  what  permitting  provisions  are 
part  of  the  SIP.  Some  confusion 
surrounding  what  State  rules  were  part 
of  the  permitting  SIP  has  existed  since 
Indiana  recodified  its  APC  rules  into  the 
Title  325  of  the  Indiana  Administrative 
Code  (L\C)  and  subsequently  into  Title 
326  lAC.  After  the  effective  date  of  this 
final  rule  all  of  Indiana's  permitting  SIP 
rules  will  be  contained  in  Title  326  of 
the  lAC. 

3.  Consistent  with  section  110{n)(3)  of 
the  amended  Act  the  USEPA  is  taking 
this  opportunity  to  remove  references  in 
52.773(i)  and  52.777(d)  to  the  sanctions 
formerly  imposed  on  Lake  and  Porter 
Counties  which  were  lifted  by  the  1990 
Act  amendments. 

Because  USEPA  considers  tliese 
actions  to  be  noncontroversial  and 
routine,  we  are  approving  them  without 
prior  proposal.  This  action  will  become 
effective  on  December  6.  1994. 
However,  if  we  receive  adverse 
comments  on  these  actions  by 
November  7. 1994.  then  USEPA  will 
publish  a  final  rule  that  withdraws  the 
action,  and  uill  address  the  comments 
received  in  the  final  rule  on  the 
requested  SIP  revision  which  has  been 
proposed  for  approval  in  the  proposed 
rules  section  of  this  Federal  Register. 
The  public  comment  period  will  not  be 
extended  or  reopened. 

IV.  Executive  Order  (EG)  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
Januarj'  19.  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993. 
memorandum  fit)m  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allouing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.' Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 


technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutorj-  and  regulatory  requirements. 

V.  Regulatory  Flexibility 

Under  the  Regulatory-  Flexibility  .\ct. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulator}-  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  .\ct  do  nor 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements.  I 
certif>-  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act. 
preparation  of  a  regulatory-  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  .A<:t 
forbids  USEPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct  1976);  42  U.S.C. 
7410(a)(2): 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  6. 
1994.  Filing  a  petition  for 
reconsideratipn  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  New  source 
review.  Nitrogen  dioxide.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide,  Volatilt* 
organic  compounds. 
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Dated:  August  25, 1994. 
Valdas  V.  Adamkus, 

Regiona}  Administrator. 

For  the  reason  stated  in  the  preamble, 
part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q.  " 

Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(94)  to  read  as 
follows: 

%  52.770    Identification  of  plan. 

•        *        •        •        • 

(94)  On  February  25, 1994,  Indiana 
requested  a  revision  to  the  State 
Implementation  Plan  (SIP)  in  the^'orm 
oi  amendments  to  Title  326:  Air 
Pollution  Control  Bdard  of  the  Indiana 
Administrative  Code  (326  LAC)  2-1-1 
and  2-1-3  which  were  intended  to 
satisfy  the  additional  new  source  review 
requirements  of  the  Clean  Air  Act  - 
Amendments  of  1990.  The  USEPA.  at 
this  time,  is  also  approving  the 
incorporation  of  permitting  rules 
recodified  as  Article  2.  Permit  Review 
Rules  of  326  lAC  into  the  SIP  to  replace 
APC  19  which  was  incorporated  into  the 
Indiana  SIP  at  40  CFR  52.770  (c)(24). 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  Title  326  lAC  2- 
1-1,  2-1-2.  2-1-3,  2-3-1,  2-3-2,  2-3- 
3,  and  2-3-5.  Filed  with  the  Secretary 
of  State  November  12,  1993,  effective 
December  13, 1993. 

(B)  Amendments  to  Title  326  lAC  2- 
1^.  2-1-5,  2-1-6.  2-1-7.  2-1-9.  2-1- 
10,2-1-11,2-1-12,2-1-13.2-3-4. 
Filed  with  the  Secretary  of  State  March 
10, 1988.  effective  April  9. 1988. 

3.  Section  52.773  is  amended  by  ' 
revising  paragraph  (i)  to  read  as  follows: 

§52.773    Approval  Status.  - 

***** 

(i)  The  Administrator  finds  that 
Indiana's  ozone  plan  for  Lake  and  Porter 
Counties,  which  was  required  tol)e 
submitted  by  July  1. 1992,  does  not 
satisfy  all  the  requirements  of  part  D, 
title  1  of  the  Clean  Air  Act  and,  thus,  is 
disapproved.  See  §§  52.770(c)(69)and 
52.770(d).  The  disapproval  does  not 
affect  USEPA 's  approval  (or  conditional 
approval)  of  individual  parts  of 
Indiana's  ozone  plan  and  they  remain 
approved. 
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4.  Section  52.777  is  amended  by 
I  ^vising  paragraph  (d)  to  read  as 

)llows: 

j  52.777    Control  strategy:  Photochemical 
( xldants  (hydrocart>ons). 

*  *        *        * 

(d)  Part  I>— Disapproval.  The  1982 
lidiana  plan  for  Lake  and  Porter  County 
is  disapproved  because  it  does  not 
i  ssure  the  attainment  and  maintenance 
<  f  the  NAAQS  there.  See 
I  §52.770(c)(69)  and  52.773(i).  The 

isapproval  does  not  affect  USEPA's 
i  pproval  (or  conditional  approval)  of 
i  [^dividual  parts  of  Indiana's  ozone  plan 
i  nd  they  remain  approved. 

5.  Section  52.780  is  amended  by 
dding  paragraph  (h)  to  read  as  follows: 

52.780    Review  of  new  sources  and 
lodiflcations. 

*  *        •        • 

(h)  On  March  7, 1994,  Indiana 
quested  a  revision  to  the  State 
mplementation  Plan  (SIP)  for  New 
iource  Review  (NSR)  to  satisfy  the 
equirements  of  the  Clean  Air  Act 
amendments  of  1990.  The  Indiana  326 
AC  regulations  do  not  include  a 
efinition  of  "federally  enforceable".  On 
uly  13, 1994.  Pamela  Carter.  Attorney 
^neral  of  the  State  of  Indiana,  sent  a 
8tter  to  USEPA  clarifying  Indiana's 
nterpretation  of  the  definition  of 
ederally  enforceable.  The  letter  states    . 
hat  federally  enforceable,  e.g.  as  used  in 
26  lAC  2-3-1.  should  be  interpreted  in 
ccordance  with  the  federal  definition  at 
0  CFR  51.165(a)(l)(xiv).  The  USEPA 
ook  -the  opportimity  of  rulemaking  on 
he  State's  submittal  to  recodify  the 
)ermitting  SIP  to  conform  to  Title  326 
he  Indiana  Administrative  Code. 

FR  Doc.  94-24837  Filed  10-6-94;  8:45  am] 
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0  Cf  R  Part  86 
FRL-6087-2] 

Control  of  Aii^  Pollution  From  New 
totor  Vehicles  and  New  Motor  Vehicle 
■ngines:  Regulations  Requiring 
ampering  Prevention  for  On-Board 
)lagnosttc  Systems 

kGENCY:  Environmental  Protection 

Vgency. 

ACTION:  Notice  of  Court  Decision 

Regarding  Agency  Regulations. 


NUMMARY:  This  notice  is  intended  to 
nform  the  public  that  the  United  States 
Zourt  of  Appeals  for  the  District  of 
!^olumbia  Circuit  has  ordered  that 
egulations  published  by  the  Agency 
ntended  to  prevent  tampering  with 
/chicle  on-board  emissions  diagnostic 
ivstems  be  vacated. 


DATES:  The  court  order  vacating  the 
agency's  anti-tampering  regulations  was 
filed  6n  May  19. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Sherwood,  Certification  Division, 
U.S.  Environmental  Protection  Agency,        i- 
2565  Plymouth  Road,  Ann  Arbor,  MI 
48105,  Telephone  (313)  668-4405  or 
Michael  Horowitz,  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street  S.W.  (2344), 
Washington,  D.C.  20460,  Telephone 
(202) 260-8883. 

SUPPLEMENTARY  INFORMATION:  On 
February  19, 1993,  the  Federal  Register 
published  the  Environmental  Protection 
Agency's  (the  Agency's)  rulemaking 
requiring  on-board  emission  diagnostics 
systems  on  1994  and  later  model  year 
light-duty  vehicles  and  light-duty  trucks 
(58  FR  9468).  This  rulemaking 
promulgated  regulations  that  included 
provisions  requiring  vehicle 
manufacturers  to  install  on  affected 
vehicles: 

..  *  *  «  features  to  deter  modirication 
except  as  authorized  by  the  manufacturer 
Any  reprogrammable  computer  codes  or 
operating  parameters  must  be  resistant  to 
tampering  and  the  computer  and  any  related 
maintenance  instructions  must  conform  to 
the  provisions  of  SAE  J2186  "E/E  Data  Link 
Security."  (SEP91).  A  removable  calibration 
memory  chip  shall  be  potted  or  encased  in 
a  sealed  container  *   *  *.  Demonstration  of 
compliance  with  the  tampering  protection 
section  of  the  California  OBD  II  requirements 
shall  satisfy  the  requirements  of  this  section 
through  the  1998  model  year."  40  CFR 
§  8&.094-18  (the  "anti-tampering 
regulation".) 

Several  associations  representing 
aftermarket  automotive  parts  ^ 

manufacturers,  rebuilders,  distributors, 
retailers.and  automotive  service  and 
repair  providers  ("the  petitioners") 
subsequently  petitioned  for  review  of 
.the  rulemaking  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  (Docket  No.  93-1277). 

On  May  9, 1994,  the  Agency  and  the 
petitioners  ("the  parties")  filed  with  the 
Court  a  )oint  Motion  to  Remand  the 
Administrative  Record  to  the  Agency 
"in  order  for  EPA  to  reconsider  the  anti- 
tampering  provisions,  to  address  any 
tensions  between  these  provisions  and 
the  access  and  information  availability 
requirements  [of  sections  202(m)(4)  and 
202(m)(5)  ofthe  Act],  and,  if  necessary, 
to  promulgate  new  regulations 
addressing  EPA's  concerns  about 
tampering."  The  parties  further 
requested  the  Court  to  order  that  the 
anti-tampering  provisions  (and  the 
incorporation  of  California's  anti- 
tampering  regulations)  be  vacated  and 
be  declared  void  ab  initio. 


On  May  19. 1994,  the  Court  ordered 
that  the  joint  motion  for  remand  be 
granted  and  that  the  anti-tampering 
regulation  be  vacated.  The  Court  also 
ordered  that  40  CFR  §  86.094-17(j)  be 
vacated  to  the  extent  it  requires 
compliance  with  California's  anti- 
tampering  regulations  for  those  vehicles 
optionally  certified  to  the  California 
OBD  II  requirements  (Title  13, 
California  Code  of  Regulations, 
§  1968.1(d)).  The  Court  also  ordered  the 
remainder  ofthe  case  be  held  in 
abeyance  pending  further  order  ofthe 
Court. 

EPA  intends  to  issue  a  final 
rulemaking  that  will  officially  withdraw 
the  anti-tampering  provisions  (40  CFR 
§86.094-18  and  40  CFR  §86.094-1 7(j), 
to  the  extent  it  requires  compliance  with 
California's  anti-tampering  regulations 
for  those  vehicles  optionally  certified  to 
the  California  OBD  II  requirements) 
from  the  Code  of  Federal  Regulations.  In 
addition,  EPA  is  continuing  to  review 
its  policy  concerns  regarding  tampering. 
(i.e.  modifications  made  to  vehicles  in 
order  to,  or  resulting  in,  the  vehicles' 
emission  control  systems  being 
incapacitated,  damaged,  or  made  less 
effective.)  EPA  may  in  the  future 
determine  that  it  is  appropriate  to 
promulgate  new  regulations  to  address 
its  concerns  regarding  tampering.  If  the 
Agency  so  determines,  it  will  at  that 
time  publish  a  notice  of  proposed 
rulemaking  addressing  these  concerns. 

Dated:  September  30,  1994. 
lerry  Kurtzweg, 

Acting  Assistnnt  Administrator,  for  Air  and 
Radiation. 

jFR  Doc.  94-24808  Filed  10-5-94;  8:45  ami 
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40  CFR  Part  271 
tFRL-5085-9] 

Arkansas:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

summary:  The  State  of  Arkansas  has 
applied  for  final  authorization  of 
revision  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  the  State  of  Arkansas's 
application  and  decided  that  Its 
hazardous  waste  program  revision 
satisfies  all  ofthe  requirements 
necessary  to  qualify  for  final 
authorization.  Unless  adverse  written 
c;nmments  are  received  during  the 


review  and  comment  period  provided 
for  public  participation  in  this  process, 
EPA  intends  to  approve  Arkansas's 
hazardous  waste  program  revision 
subject  to  the  authority  retained  by  EPA 
in  accordance  with  the  Hazardous  Solid 
Waste  Amendments  of  1984.  Arkansas's 
application  for  the  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  This  final  authorization  for  the 
State  of  Arkansas  shall  be  effective  on 
December  21, 1994  unless  EPA 
publishes  a  prior  Federal  Register  (FR) 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Arkansas's 
program  revision  applicatiorfmust  be 
received  by  the  close  of  business  on 
November  21, 1994. 

ADDRESSES:  Written  comments,  referring 
to  Docket  Number  AR-94-1.  should  be 
sent  to  Alima  Patterson,  Region  6  AR- 
NM  Authorization  Coordinator,  Grants 
and  Authorization  Section  (6H-HS), 
RCRA  Programs  Branch,  US  EPA  Region 
6,  First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
Dallas,  Texas  75202,  phone  (214)  665- 
8533.  Copies  of  the  Arkansas  program 
revision  application  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday  at  the 
following  addresses  for  inspection  and 
copying:  Arkansas  Department  of 
Pollution  Control  and  Ecology,  8001 
National  Drive,  Little  Rock.  Arkansas 
72209-8913.  phone  (501) 562-7444;  and 
the  \JS  EPA.  Region  6  Library.  12th 
Floor,  First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
Dallas.  Texas  65202,  phone  (214)  665- 
6444. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  AR-NM  Authorization 
Coordinator.  Grants  and  Authorization 
Section  (6H-HS).  RCRA  Programs 
Branch.  US  EPA  Region  6,  First 
Interstate  Bank  Tower  at  Fountain  Place, 
1445  Ross  Avenue,  Dallas.  Texas  75202. 
phone  (214) 665-8533. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery-  Act  ("RCRA 
or  the  Act"),  42  U.S.C.  6926fb).  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory'  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 


revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260  through  268,  and  270. 

B.  Arkansas 

Arkansas  initially  received  final 
authorization  on  January  25. 1985.  (see 
50  FR  1513)  to  implement  its  base 
hazardous  waste  management  program. 
Arkansas  received  authorization  for 
reWsioHS  to  its  program  on  August  23. 
1985,  May  29. 1990  (see  55  FR  11192). 
November  18, 1991  (see  56  FR  57593 
and  56  FR  47153).  and  December  4. 
1992  (see  57  FR  45721  and  57  FR 
45722).  The  authorized  Arkansas  RCRA 
program  was  incorporated  by  reference 
into  the  Code  of  Federal  Regulations 
effective  December  13.  1993  (see  58  FR 
52674).  On  June  9, 1994.  Arkansas 
submitted  a  final  complete  program 
revision  application  for  additional 
program  approvals.  Today.  Arka.nsas  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  the  State  of 
Arkansas's  application,  and  decided 
that  Arkansas's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify-  for 
final  authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  for 
Arkansas's  additional  program 
modifications.  The  public  may  submit 
written  comments  on  EPA's  final 
decision  imtil  November  21.  1994. 
Copies  of  Arkansas's  application  for 
program  rension  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  Arkansas's  program 
revision  shall  become  effective  75  days 
from  the  date  this  notice  is  published, 
unless  an  adverse  written  comment 
pertaining  to  the  States  application 
discussed  in  this  notice  is  received  by 
the  end  ofthe  comments  period.  If  an 
adverse  comment  is  received,  EPA  will 
publish  either;  (1)  A  withdrawal  ofthe 
immediate  final  decision;  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

Arkansas's  program  revision 
application  includes  State  regulator)- 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  124.  260  through  262.  264.  265, 
266.  268.  and  270  that  were  published 
in  the  FR  through  June  30, 1992.  This 
proposed  approval  includes  the 
provisions  that  are  listed  in  the  chart 
below.  This  chart  lists  the  State  analogs 
that  are  being  recognized  as  equivalent 
to  the  appropriate  Federal  requirements. 
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Federal  citation 


1.  Wood  Preserving  Listings;  Technical 
30198].  July  1. 1991.  (Checklist  92). 


.  Burning  of  Hazardous  Waste  in  Boilers  and  Indi  stria!  Furnaces;  Cor- 
rections and  Technical  Amendments  I.  (66  FR  3^688],  July  17.  1991 
(Checklist  94) 

.  Land  Disposal  Restrictions  for  Electric  Arc  Furr^ce  Dust  (K061),  [56 
FR  41164-41178).  August  19,  1991.  (Checklist  ^) 

.  Burning  of  Hazardous  Waste  in  Boilers  and 
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Correct!  ms.  [56  FR  30192- 


i  I  Industrial 
[56  FR  42504-425171.  August 


6 


Furnaces; 
27.  1991. 


Technical  Amendments, 
(Checklist  96). 

Exports  of  Hazardous  Waste;  Technical  Corre4tion.  [56  FR  43704- 
43705],  September  4.  1991.  (Checklist  97). 
Burning  of  Hazardous  Waste  in  Boilers  and  Indistrial  Furnaces;  Ad- 
ministrative Stay  of  Appllcat>ility  and  Technical  Amendment,  [56  FR 
43874-43877].  September  5. 1991.  (Checklist  98). 

7.  Amendment  to  Interim  Status  Standards  for  O^jwngradient  Ground- 
water Monitoring  Well  Locations,  [56  FR  6636B-66369].  December 
23,  1991.  (CheckUst99).  ' 

8.  Liners  and  Leak  Detectk>n  Systems  for  Hazardous  Waste  Land  Dis- 
posal Units,  [57  FR  3462-3497],  January  29,  19B2.  (Checklist  100). 

9.  Administrative  Stay  for  ttie  Requirement  that  Existing  Drip  Pads  Be 
Impermeable.  [57  FR  5859-5861],  Febnjary  {18,  1992.  (Checklist 
101). 

10.  Secorxj  Correctton  to  the  Third  Third  Land  >isposal  Restrictions, 
[57  FR  8086-8089],  March  6. 1992.  (Checklist  1  32). 

11.  Hazardous  Debris  Case-by-Case  Capacity  Variance,  [57  FR 
20766-20770],  May  15,  1992.  (Checklist  103). 

12.  Oil  Filter  Exclusion,  [57  FR  21524-21534),  M^iy  20.  1992.  (Check- 
list 104). 

13.  Recycled  Coke  By-Product  Exclusion,  [57  FR 
22. 1992.  (Checklist  105). 

14.  Lead-Bearing  Hazardous  Materials  Case-by-ICase  Capacity  Vari- 
ance. [57  FR  28628-28632],  June  26,  1992.  (Cl|ecklist  106) 


UMI 


Arkansas  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA, 

C  Decision 

I  conclude  that  the  Arkansas 
appUcation  for  program  revision  meets   ' 
all  of  the  statutory  and  regulatory    - 
requirements  established  by  RCRA. 
Accordingly,  Arkansas  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised.  Arkansas  now 
has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  carrying 
out  the  the  aspects  of  the  RCIRA  program 
described  in  its  revised  program 
application,  subject  to  the  limitations  of 
the  HSWA.  Arkansas  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RO^ 
and  to  take  enforcement  actions  under 
sections  3008,  3013,  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

EPA  uses  part  272  for  codiBcation  of 
the  decision  to  authorize  Arkansas's 
program  and  for  incorporation  by 
reference  of  those  provisions  of 
Arkansas's  statutes  and  regulations  that 
EPA  will  enforce  under  sections  3008, 
3013,  and  7003  of  RCRA.  Therefore, 


27880-27888],  June 


State  anak>g 


Arkansas  Hazardous  Waste  Management  Code  (AHWMC)  23  §3a  (2), 
(3).  (5),  (6),  (9);  13a  (6).  (7);  13a  (6),  (7),  and  (11).  as  amended  Au- 
gust 27, 1993,  effective  September  21, 1993. 

AHWMC  23  §3a  (2),  (7).  and  (9),  as  amended  August  27. 1993,  effec- 
tive September  21 ,  1993. 

AHWMC  23  §3a  (2),  and  (8),  as  amended  August  27,  1993,  effective 
September  21, 1993. 

AHWMC  23  §3a  (2),  (6).  and  (7).  as  amended  August  27, 1993,  effec- 
tive September  21, 1993. 

AHWMC  23  §3a(3),  as  amended  August  27,  1993,  effective  Septem- 
ber 21.  1993. 

AHWMC  23  §3a(7).  as  amended  August  27,  1993,  effective  Septem- 
ber 21, 1993. 

AHWMC  23  §3a(6),  as  amended  August  27. 1993,  effective  Septenv 
ber21,1993. 

AHWf^C  23  §3a  (1),  (5),  (6)  and  (9),  as  amended  August  27,  1993. 
effective  September  21,  1993. 

AHWMC  23  §13a  (7).  and  (11)  as  amended  August  27,  1993,  effec- 
tive September  21, 1993. 

AHWMC  23  §3a  (5),  (6)  and  (8),  as  amended  August  27, 1993,  effec- 
tive September  21. 1993. 

AHWMC  23  §3a(8).  as  amended  August  27,  1993,  effective  Septerrv 
ber21,  1993. 

AHWMC  23  §3a(2),  as  amended  August  27,  1993,  effective  Septem- 
ber 21,  1993. 

AHWMC  23  §3a(2),  as  amended  August  27,  1993,  effective  Septem- 
ber 21,  1993. 

AHWMC  23  §3a(8),  as  amended  August  27,  1993.  effective  Septem- 
ber 21,  1993. 


1  PA  is  reserving  amendment  of  part 

2  72,  subpart  E  until  a  later  date. 

(  ompliance  With  Executive  Order 
1  2866 

The  Office  of  Management  and  Budget 
)  as  exempted  this  rule  from  the 
1  »quirements  of  section  6  of  Executive 
(  irder  12866. 

ertification  Under  the  Regulatory 
J  lexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
(  05(b),  I  hereby  certify  that  this 
i  uthorization  will  not  have  a  significant 
aconomic  impact  on  a  substantial 
number  of  small  entities.  This 
i  uthorization  effectively  suspends  the 
i  pplicability  of  certain  Federal 
regulations  in  favor  of  Arkansas's 
program,  thereby  eliminating 
(  uplicative  requirements  for  handlers  of 
1  azardous  waste  in  the  State.  This 
authorization  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 

Jierefore,  does  not  require  a  regulatory 
exibility  analysis. 

]  ists  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
;  rocedure.  Confidential  business 
:  iformation.  Hazardous  materials 
t  ransportation.  Hazardous  waste,  bidian 
inds,  Intergovenunental  relations, 


Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act,  as 
amended,  42  U.S.C.  6912, 6926, 6974(b). 

Dated:  September  9. 1994. 
W3.  Hathaway, 

Acting  Regional  Administrator.      " 
[FR  Doc.  94-24854  Filed  10-*-94:  8:45  am] 
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40  CFR  Part  271 

[FRL-6085-8} 

Oklahoma:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  iinal  rule. 

SUMMARY:  The  State  of  Oklahoma  has 
appUed  for  Final  authorization  of 
revision  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  and  the 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Oklahoma's  application 
and  decided  that  its  hazardous  waste 


program  revision  satisHes  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Unless  adverse 
written  comments  are  received  during 
the  review  and  comment  period 
provided  for  public  participation  in  this 
process,  EPA  intends  to  approve 
Oklahoma's  hazardous  waste  program 
revision  subject  to  the  authority  retained 
by  EPA  in  accordance  with  Hazardous 
and  Solid  Waste  Amendments  of  1984. 
Oklahoma's  application  for  the  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  This  final  authorization  for 
Oklahoma  shall  be  effective  on 
December  21, 1994  unless  EPA 
publishes  a  prior  Federal  Register  [FR] 
action  withdrawing  this  Immediate 
Final  Rule.  All  comments  on 
Oklahoma's  program  revision 
application  must  be  received  by  the 
close  of  business  November  21 !  1994. 
ADDRESSES:  Written  comments,  referring 
to  Docket  Number  OK-94-1.  should  be 
sent  to  Dick  Thomas.  Region  6 
Authorization  Coordinator.  Grants  and 
Authorization  Section  (6H-HS),  RCRA 
Programs  Branch.  USEPA  Region  6, 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202.  (214)  665-8528.  Copies  of  the 
Oklahoma  program  revision  application 
and  the  materials  which  EPA  used  in 
evaluating  the  revision  are  available  for 
inspection  and  copying  from  8:30  a.m. 
to  4  p.m.  Monday  through  Friday  at  the 
following  addresses:  State  of  Oklahoma 
Department  of  Environmental  Quality. 
1000  Northeast  Tenth  SXieet.  Oklahoma 
City,  Oklahoma  73117-1212,  phone 
(405)  271-5338  and  EPA,  Region  6 
Library,  12th  Floor,  First  Interstate  Bank 
Tower  at  Fountain  Place,  1445  Ross 
Avenue,  Dallas,  Texas  65202,  phone 
(214) 665-6444. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thomas,  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6H-HS),  RCRA  Programs 
Branch.  USEPA  Region  6,  First 
Interstate  Bank  Tower  at  Fountain  Place, 
1445  Ross  Avenue.Dallas,  Texas  75202. 
(214) 665-8528. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  the  Act").  42  U.S.C.  6926(b).  have  a 
continuing  obligation  to  maintain  a 


hazardous  waste  program  that  is      j 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  124.  260 
through  268,  and  270. 

B.  Oklahoma 

Oklahoma  initially  received  Final 
Authorization  on  January  10,  1985,  (see 
49  FR  50362)  to  implement  its  base 
hazardous  waste  management  program. 
Oklahoma  received  authorization  for 
revisions  to  its  program  on  June  18, 
1990  (see  55  FR  14280).  November  27. 

1990  (see  55  FR  39274).  June  3. 1991 
(see  56  FR  13411),  and  November  19. 

1991  (see  56  FR  47675).  The  authorized 
Oklahoma  RCRA  program  was 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  effective 
December  13,  1993.  On  August  3.  1994. 
Oklahoma  submitted  a  final  complete 
program  revision  application  for 
additional  program  approvals.  Today, 
Oklahoma  is  seeking  approval  of  its 
program  revision  in  accordance  with 

§  271.21(b)(3). 

Statutory  authority  is  provided  by  the 
Oklahoma  Hazardous  Waste 
Management  Act,  as  amended.  27A 
Oklahoma  Statute  (O.S.)  Supplement 
1993,  §§  2-7-101  et  seq.  The  Act  was 
amended  May  28, 1993,  and  is  expected 
to  be  amended  this  legislative  session  by 
Senate  Bills  832  and  997.  Pursuant  to 
this  Act.  the  Oklahoma  Department  of 
Environmental  Quality  (DEQ)  adopted 
by  reference  the  Rules  and  Regulations 
for  Hazardous  Waste  Management, 
Oklahoma  Department  of  Health  (ODH) 
Bulletin  0525,  as  amended  on  October  5. 
1992.  The  Environmental  Quality  Board 
adopted  these  rules  by  reference  and 
without  amendment,  under  the 
emergency  rulemaking  procedures  of 
the  Administrative  Procedures  Act,  75 
O.  S.  Supp.  1992  §§  250  et  seq.  The 
Governor  signed  the  emergency 
rulemaking  action  with  an  effective  date 
ofjuly  1,1993. 

On  November  24, 1993.  the 
Environmental  (Quality  Board  adopted 
permanent  rules,  Oklahoma 
Administrative  Code  (OAC)  Title  252 
Chapter  200  (Rules)  with  an  effective 


date  of  May  26. 1994.  The  Rules  are  a 
slightly  modified  version  of  the  former 
rules  which  were  adopted  by  reference 
from  ODH  Bulletin  0525.  Modifications 
include  changing  references  of 
Oklahoma  State  Department  of  Health  to 
the  Department  of  Environmental 
Quahty.  Commissioner  of  Health  to 
Executive  Director.  310:270  to  252:200. 
and  references  of  former  statutory 
authority  to  present  statutory  authority. 
Substantive  changes  are  found  in  former 
OAC  310:270-11-2  "County 
Commissioner  Involvement  In  Permit 
Issuance".  Tables  1.  2.  and  3.B.  dealing 
with  fees,  and  Subchapter  17.  which 
addresses  tax  credits. 

EPA  reviewed  DEQ's  application,  and 
made  an  immediate  final  decision  that 
DEQ's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
Authorization.  Consequently.  EPA 
intends  to  grant  Final  Authorization  for 
the  additional  program  modifications  to 
Oklahoma.  The  public  may  submit 
WTitten  comments  on  EPA's  final 
decision  until  November  21,  1994.  ' 
Copies  of  Oklahoma's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  DEQ's  program  revision 
shall  become  effective  75  days  from  the 
date  this  notice  is  published,  unless  an 
adverse  written  comment  pertaining  to 
the  State's  revision  discussed  in  this 
notice  is  received  by  the  end  of  the 
comment  period.  If  an  adverse  written 
comment  is  received,  EPA  will  publish 
either:  (1)  A  withdrawal  of  the 
immediate  final  decision;  or  (2)  a  notice 
containing  a  response  to  the  comment 
that  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

Oklahoma's  program  revision 
application  includes  State  regulators- 
changes  that  are  equivalent  to  the  rules" 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  124.  260  through  262.  264.  265. 
266  and  270  that  were  published  in  the 
FR  through  June  30. 1992.  This 
proposed  approval  includes  the 
provisions  that  are  listed  in  the  chart 
below.  This  chart  also  lists  the  State ' 
analogs  that  are  being  recognized  as 
equivalent  to  the  appropriate  Federal 
requirements. 


UMI 
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Federal  citaiion 


1.  State  Avaiiabiiity  of  Information  [RCRA  §3006  f)].  (Checklist  At) 


2.  Existing  and  Newly  Regulated  Surface  Impoufidments  Requirements 
tHSWAl§3005(j)].  (ChecWtst  SR1). 

3.  Sharing  of  Information  with  the  Agency  for 
Disease  Registry  [HSWA  §3019(b)].  (Checklis 

4.  Dioxin  Waste  Listing  and  Management  Standards 
uary  14, 1985.  (Checklist  14).      - 


5.  Paint  Filter  Test,  [50  FR  18370)  AprH  30, 198{ .  (Checklist  16) 


6.  HSWA  CodificatkMi  Rule;  Small  Quantity  Generators  [50  FR  28702] 
July  15,  1985.  (Checkfist  17A). 

7.  HSWA  Codification  Rule;  Household.  Waste  (l^esource  Recovery  Fa- 
cMes).  [50  FR  28702]  July.  15. 1985.  (Checklst  17C). 

8.  HSWA  Codification  Rule;  Waste  Mtnimizatiofi,  [50  FR  28702]  July, 
15.  1985.  (Checklist  17D). 

9.  HSWA  Codtfk:ation  Rule;  Location  Standard^  for  Salt  Domes,  Salt 
Beds,  Underground  Mines  and  Caves.  [50  FF^  28702]  July  15. 1985. 
(Checklist  17E). 

10.  HSWA  CodHicatkm  Rule;  Lk)uids  in  Landfill^  I,  [50  FR  28702]  July 
15. 1985  (Checklist  17F). 


Toxic  Sut)stances  and 
SI),  t 
.  [50  FR  1978]  Jan- 


[50  FR  28702]  July  15. 


11.  HSWA  Codification  Rule;  Dust  Suppresswn. 
1985.  (Checklist  17G). 


12.  HSWA  Codificatkyt  Rule;  Double  Liners.  [  0  FR  28702]  July  15. 

1985.  (Checklist  17H). 

13.  HSWA  Codifk^tkm  Rule;  Ground-Water  Mo^itonng,  [50  FR  28702] 
July  15. 1985.  (ChecMist  171). 

14.  HSWA  Codification  Rule;  Cement  KHns,  [lO  FR  28702]  July  15, 

1986.  (Checklist  17J). 

15.  HSWA  Codificatk?n  Rule:  Fuel  Labeling,  [io  FR  28702]  July  15. 
1985.  (Checklist  17K). 


16.  HSWA  Codmcatton  Rule;  Conective  Action, 
1{N95.  (Checkfist  17L). 


17.  HSWA  Ck)dification  Rule;  Pre<k)nstruction  fan,  (50  FR  27802]  July 
15, 1985.  (Checklist  17M). 

18.  HSWA  Codification  Rule;  Pernnit  Ufe,  [50  Ffl  28702]  July  15,  1985. 
(Checklist  17N). 

19.  HSWA  Codificatron  Rule;  Omnibus  Provision,  [50  FR  28702]  July 
15, 1985.  (Checklist  170). 


20.  Interim  Status,  [50  FR  28702]  July  15, 1985 


21.  HSWA  Codification  Rule;  Research  and  Development  Permits,  [50 
FR  28702)  July  15, 1985.  (Checklist  170). 


22.  HSWA  Codification  Rule;  Hazardous  Waste 
July  15,  1985.  (Checklist  17R). 


23.  HSWA  Codification  Rule;  Exposure  Informafon,  [50  FR  28702]  July 
15, 1985.  (Checklist  178). 


24.  Listing  of  TDI,  TDA,  and  DNT  Wastes,  [50 
1985.  (Checklist  18). 


State  anatog 


[50  FR  28702]  July  15, 


(Checklist  17P) ... 


Exports,  [50  FR  28702] 


FR  42936]  October  23. 


Oklahoma  Hazardous  Waste  Management  Act  (OHWMA),  as  an^end- 

ed,  27A  Oklahoma  Statutes  (O.S.),  Supp.  1993.  §§2-7-105(15)  and 

§2-7-106.  effective  July  1, 1993. 
OHWMA,  as  amended,  27A  O.S..  Supp.  1993.  §§2-7-105(16)  and 

§2-7-106.  effective  July  1. 1993. 
OHWMA,  as  amended,  27A  O.S..  Supp.  1993,  §2-7-127(0,  effective 

July  1.1993. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993.  §§2-7-103.  2-7-105. 

2-7-106.  2-7-107,  2-7-108,  and  2-7-116,  effective  July  1,  1993; 

and  Oklahoma  Administrative   Code   (OAC),   252.   Chapter  20O 

(Rules),  effective  May  26, 1994. 
OHWMA,  as  amended.  27A  O.S.,  Supp.  1993,  §§2-7-106.  2-7-107. 

and  2-7-110,  effective  July  1,  1993;  and  OAC  Rules  252-.200-3-1 

through  252500-3-6.  effective  May  26, 1994. 
OHWMA,  as  amended,  27A  OS..  Supp.  1993.  §§2-7-103,  2-7-105. 

2-7-106.  2-7-107,  and  2-7-119,  effective  July  1.  1993;  and  OAC 

Rules  252200-3-1  through  252:200-3-6.  effective  May  26. 1994. 
OHWMA,  as  amended.  27A  O.S..  Supp.  1993.  §§2-7-103,  2-7-105, 

2-7-106.  and  2-7-107,  effective  jiuly  1.  1993;  and  OAC  Rules 

252:200-3-1  through  252500-3-6.  effective  May  26, 1994. 
OHWMA,  as  amended,  27A  OS.,  Supp.  1993,  §§2-7-105(8).  2-7- 

107(A)  (9)  and  (10).  effective  July  1,   1993;  and  OAC  Rules 

252500-3-1  through  252500-3-6,  effective  May  26, 1994. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993.  §§2-7-105  (10).  (17), 

(18).  and  2-7-106.  effective  July  1. 1993;  and  OAC  Rules  252500- 

3-1  trough  252500-3-6,  effective  May  26. 1994. 
OHWMA,  as  amended.  27A  O.S.,  Supp.  1993,  §§2-7-106,  2-7-107. 

and  2-7-110,  effective  July  1,  1993;  and  OAC  Rules  2S2500-&-1 

through  252500-3-6,  effective  May  26, 1994. 
OHWMA.  as  amended.  27A  O.S..  Supp.  1993.  §§2-7-106.  and  2-7- 

107(A)(3).  effective  July  1.  1993;  and  OAC  Rules  252500-3-1 

through  252500-3-6,  effective  May  26, 1994. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993.  §§2-7-106,  and  2-7- 

108,  effective  July  1,  1993;  and  OAC  Rules  2S2-500-3-1  through 

252:200-3-6.  effective  May  26,  1994. 
OHWMA.  as  amended,  27A  O.S.,  Supp.  1993,  §§2-7-105(25),  2-7- 

106.  and  2-7-1 16(G),  effective  July  1,  1993;  and  OAC  Rules 

252500-3-1  through  252500-3-6.  effective  May  26. 1994. 
OHWMA,  as  amended,  27A  OS..  Supp.  1993,  §§2-7-106(17).  2-7- 

106.  and  2-7-1 07(A)(5).  effective  July  1.  1993;  and  OAC  Rules 

252500-3-1  through  252500-^-6,  eflectisfe  IMay  26. 1994. 
OHWMA,  as  amended,  27A  O.S..  Supp.  1993.  §§2-7-105(17).  2-7- 

106,  and  2-7-1 07(A)(5),  effective  July  1.  1993;  and  OAC  Rules 

252500-^-1  through  252500-3-6,  effective  May  26. 1994. 
OHWMA.  as  amended,  27A  O.S..  Supp.  1993,  §§2-7-105(16),  2-7- 

106(25),  2-7-106,  2-7-108,  and  2-7-116(0)  effective  July  1.  1993; 

and  OAC  Rules  252:200-3-1  through  252500-3-6,  effective  May 

26. 1994. 
OHWMA,  as  amended,  27A  O.S..  Supp.  1993,  §2-7-106,  effective 

July  1,  1993;  and  OAC  Rules  252500-3-1  through  252500-3-6, 

effective  May  26. 1994. 
OHWMA.  as  amended,  27A  OS..  Supp.  1993.  §§2-7-106  and  2-7- 

127(B).  effective  July  1,  1993;  and  OAC  Rules  252500-3-1  through 

25250O-3-6,  effective  May  26. 1994. 
OHWMA.  as  amended,  27A  O.S.,  Supp.  1993.  §§2-7-105(23),  2-7- 

106.  and  2-7-127(8).  effective  July   1,   1999;  and  OAC  Rules 

252:200-3-1  through  252500-3-6,  effective  f^tey  26, 1994. 
OHWMA,  as  amended,  27A  OS.,  Supp.  1993,  §§2-7-106,  2-7- 

107(A)(7),  and  2-7-108,  effective  July  1,  1993;  and  OAC  Rules 

252:200-3-1  through  252:200-:^-€,  effective  May  26, 1994. 
OHWMA,  as  amended,  27A  O.S..  Supp.  1993.  §§ 2-7-105(1 9)-(21), 

and  2-7-106,  effective  July  1,  1993;  and  OAC  Rules  252:200-3-1 

through  252500-3-6,  effective  May  26. 1994. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993,  §§2-7-105(6)  and  (7), 

2-7-106,  and  2-7-125,  effective  July  1,  1993;  and  OAC  Rules 

252:200-3-1  through  252:200-3-6,  effective  May  26,  1994. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993,  §§2-7-106  and  2-7- 

127(C),  effective  July  1,  1993;  and  OAC  Rules  252500-3-1  through 

252:200-3-6,  effective  May  26,  1994. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993,  §2-7-106,  effective 

July  1.  1993;  and  OAC  Rules  252:200-3-1  through  252:200-3-6, 

effective  May  26. 1994. 


Federal  Register  /  Vol.  59,  No.  194  /  Friday,  October  7,  1994  /  Rules  and  Regulations 


51119 


Federal  citation 


25.  Burning  of  Waste  Fuel  and  Used  Oil  Fuel  in  Boilers  and  Industrial 
Furnaces,  [50  FR  49164]  November  29.  19S5.  and  [52  FR  11 81 9]  as 
amended  on  April  13,  1987.  (Checklists  19  and  19.1 ). 

26.  Usting  of  Spent  Solvents,  [50  FR  53315]  December  31.  1985,  and 
[51  FR  2702]  as  amended  on  January  21,  1986.  (Checklists  20  and 
20.1)). 

27.  Listing  of  EDB  Waste,  [51  FR  5327]  February  13.  1986.  (Checklist 

28.  Listing  of  Four  Spent  Solvents.  [51  FR  6537]  February  25  1985 
(Checklist  22). 

29.  Generator  of  100  to  1000  kg  Hazardous  Waste,  [51  FR  10146] 
March  24,  1986.  (Checklist  23). 

30.  Codification  Rule,  Technical  Conection  (Paint  Filter  Test)  [51  FR 
19176]  May  28.  1986.  (Checklist  25). 

31 .  Standards  for  Hazardous  Waste  Storage  and  Treatment  Tank  Sys- 
tems, [51  FR  25422]  July  14,  1986,  and  [51  FR  29430]  as  amended 
on  August  15,  1986.  (Checklists  28H  and  28H.1). 

32.  Biennial  Report;  Correction  [51  FR  28556]  August  8,  1986  (Check- 
list 30). 


33.  Exports  of  Hazardous  Waste.  [51   FR  286641  August  8    1986 
(Checklist  31). 


34.  Standards  for  Generators;  Waste  Minimization  Certifications  (51  FR 
25190]  October  24.  1986.  (Checklist  32). 


35.  Listing  of  EBDC,  [51  FR  37725]  October  24,  1986.  (Checklist  33) 


36.  Land  Disposal  Restrictions  (Solvents  and  Dioxins).  [51  FR  40572] 
November  7,  1986.  and  [52  FR  21010].  as  amended  on  June  4 
1987.  (Checklists  34  and  34.1). 

37.  California  List  Waste  Land  Disposal  Restrictions,  (52  FR  25760] 
July  8.  1987.  and  [52  FR  41295],  as  amended  on  October  27  1987 
(Checklist?  39  and  39.1). 

38.  Exception  Reporting  for  Small  Quantity  Generators  of  Hazardous 
Waste.  (52  FR  35894]  September  23.  1987.  (Checklist  42). 

39.  HSWA  Codification  Rule  2;  Permit  Application  Requirements  Re- 
garding Corrective  Action.  (52  FR  45788]  December  1,  1987.  (Check- 
list 44  A). 

40.  HSWA  Codification  Rule  2;  Corrective  Action  Beyond  Facility 
Boundary.  [52  FR  45788]  December  1,  1987  (Checklist  448). 

41.  HSWA  Codification  Rule  2;  Con-ective  Action  for  Injection  Wells  [52 
FR  45788]  December  1.  1987.  (Checklist  44C). 


42.  HSWA  Codification  Rule  2;  Permit  Modification.  [52  FR  45788]  De- 
cemtier  1.  1987.  (Checklist  44D). 


43.  HSWA  Codification  Rule  2;  Permit  as  a  Shield  Provision   [52  FR 
45788]  December  1,  1987.  (Checklist  44E). 


44,  HSWA  Codification  Rule  2;  Permit  Conditions  to  Protect  Human 
Health  and  the  Environment,  [52  FR  45783]  (Checklist  44F). 


State  analog 


OHWMA.  as  amended.  27A  O.S..  Supp.  1993.  §§2-7-105(17)  2-7- 
106.  and  2-7-1 07(A)(5).  effective  July  1.  1993;  and  OAC  Rules 
252:200-3-1  through  252500-3-6.  effective  May  26.  1994 

OHWMA.  as  amended.  27A  O.S..  Supp.  1993.  §2-7-106.  effective 
July  1.  1993;  apd  OAC  Rules  252:200-3-1  through  252  200-3-6 
effective  May  26.  1994. 

OHWMA,  as  amended.  27A  O.S..  Supp.  1993.  §2-7-106.  effective 

July  1.  1993;  and  OAC  Rules  252:200-3-1  through  252  200-3-6 

effective  May  26.  1994. 
OHWMA,  as  amended.  27A  O.S.,  Supp.  1993.  §2-7-106,  effective 

July  1,  1993;  and  OAC  Rules  252:200-3-1  through  252  200-3-6 

effective  May  26,  1994. 
OHWMA.  as  amended.  27A  O.S..  Supp.  1993.  §§2-7-103.  2-7-105 

2-7-106.  2-7-107.  and  2-7-119.  elective  July  1.  1993;' and  OAC 

Rules  252500-3-1  through  252:200-3-6,  effective  May  26.  1994. 
OHWMA.  as  amended.  27A  OS..  Supp.  1993,  §§2-7-106,  2-7-107 

and  2-7-110.  effective  July  1.  1993;  and  OAC  Rules  252-200-3-1 

through  252:200-3-6.  effective  May  26,  1994. 
OHWMA.  as  amended.  27A  OS..  Supp.  1993,  §§2-7-103(20)   2-7- 

105(24),  2-7-106,  2-7-1 07(A)(4),  and  2-7-115(0).  effective  July  1 

1993;  and  OAC  Rules  252:200-3-1  through  252:200-3-6.  effective 

May  26.  1994. 

OHWMA.  as  amended.  27A  OS..  Supp.  1993,  §§ 2-7-1 05(7)-(9) 
(16).  (25),  and  2-7-106.  effective  July  1.  1993;  and  OAC  Rules 
252:200-3-1  through  252:200-3-6.  and  252:200-9-2.  effective  May 
26.  1994.  -  ^ 

OHWMA.  as  amended.  27A  O.S..  Supp.  1993.  §§2-7-105(6)  (7)  2- 
7-106.  and  2-7-125,  effective  July  l.  1993;  and  OAC  Rules 
252:200-3-1  through  252:200-3-6.  and  252:200-9-2,  effective  Mav 
26.  1994.  ' 

OHWMA.  as  amended,  27A  OS.,  Supp.  1993.  §§2-7-105(8),  and  2- 
7-107(A),  (9),  and  (10),  effective  July  1,  1993;  and  OAC  Rules 
252:200-3-1  through  252:200-3-6,  and  252:200-9-2.  effective  Mav 
26.  1994. 

OHWMA.  as  amended.  27A  OS.,  Supp.  1993,  §2-7-106  effectiva 
July  1.  1993;  and  OAC  Rules  252:200-3-1  through  252  20O-3-6 
and  252:200-9-2.  effective  May  26.  1994. 

OHWMA,  as  amended.  27A  O.S.,  Supp.  1993.  §§2-7-105(10)  (17) 
(18).  2-7-106.  2-7-107(A)(2)  and  (10).  effective  July  1.  1993-  and 
OAC  Rules  252:200-3-1  through  252:200-3-6.  and  252  200^9-2 
effective  May  26,  1994. 

OHWMA.  as  amended.  27A  O.S..  Supp.  1993.  §§2-7-105(10)  (U) 
(18).  2-7-106.  2-7-107(A)(2)  and  (iQ).  effective  July  1.  1993  and 
OAC  Rules  252:200-3-1  through  252:200-3-6.  and  252  200^9-2 
effective  May  26,  1994. 

OHWMA.  as  amended.  27A  OS.,  Supp  1993,  §§2-7-106  and  2-7- 
125.  effective  July  1.  1993;  and  OAC  Rules  252500-3-1  through 
252:200-3-6,  and  252:200-9-2,  effective  May  26,  1994. 

OHWMA,  as  amended.  27A  O.S..  Supp.  1993.  §§2-7-105(23),  2-7- 
106.  and  2-7-127.  effective  July  1,  1993;  and  OAC  Rules  252  200- 
3-1    through  252:200-3-6,   and  252:200-9-2,  effective   May  26 
1994,  • 

OHWMA,  as  amended,  27A  O.S.,  Supp.  1993,  §§2-7-106.  2-7-126. 
and  2-7-1 27(A);  effective  July  1,  1993;  and  OAC  Rules  252:200-3-^ 
1  through  252:200-3-6,  and  252:200-9-2,  effective  May  26.  1994. 

OHWMA,  as  amended,  27A  0,S.,  Supp.  1993.  §§2-7-103(7),  2-7- 
106,  2-7-108(8),  and  2-7-127,  effective  July  1,  1993:  and  OAC 
Rules  252:200-3-1  through  252:200-3-6.  and  252:200-9-2  effec- 
tive May  26,  1994, 

OHWMA.  as  amended.  27A  O.S  .  Supp.  1993,  §§2-7-105.  2-7-106, 
2-7-116,  and  2-7-127,  effective  July  1.  1993;  and  OAC  Rules 
252:200-3-1  through  252200-3-6,  and  252:200-9-2.  effective  May 
26,  1994. 

OHWMA.  as  amended,  27A  O.S..  Supp.  1993.  §§2-7-105.  2-7-106. 
2-7-116,  and  2-7-127,  effective  July  1,  1993;  and  OAC  Rules 
252:200-3-1  through  252:200-3-6.  a.nd  252:200-9-2,  effective  Mav 
26,  1994. 

OHWMA,  as  amended,  27A  O.S,.  Supp.  1993,  §§ 2-7-1 05(10).  (16) 
(17),  and  2-7-106.  effective  July  1,  1993:  and  OAC  Rules  252:200^ 
3-1    through  252:200-3-6,   and  252:200-9-2.  effective  Ma^  26 
1994,  ' 
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UMI 


Federal  citation 


45.  HSWA  Codification  Rule  2;  Post-Closure 
December  1,  1987.  (Checklist  44G). 


Pe  -mits.  (52  FR  45788) 


46.  Technical  Con'ection  to  Checklist  23,  Small 
(53  FR  27162]  July  19. 1988.  (Checklist  47). 


Quantity  Generators. 


47.  Farmer  Exemptions;  Technical  Corrections,  [$  FR  27164]  July  19, 
1988.  (Checklist  48). 


48.  Land  Disposal  Restrictions  for  First  Third  S<lheduled 
FR  31138]  August  17.  1988.  as  amended  on 
FR  8264]  (Checklists  50  and  50.1). 


49.  Hazardous  Waste  Management  System; 
Waste  Storage  and  Treatment  Tank  Systems, 
tember  2.  1988.  (Checklist  52). 


Wastes,  [53 
Fteruary  27.  1989.  (54 


Staidards 


for  Hazardous 
[53  FR  34079)  Sep- 


50.  Land  Disposal  Restriction  AmerxJments  to  First  Third  Scheduled 
Waste,  [54  FR  18836)  May  2.  1989.  (Checklist  82). 


51.  Land  Disposal  Restrictkjns  lor  Secorxt  Third  Sfcheduled  Wastes,  [54 
FR  26594]  June  23,  1989.  (Checklist  63). 


52.  Land  Disposal  Restrictions:  Correction  to  the  -irst  Third  Scheduled 
Wastes.  [54  FR  36967]  September  6,  1989,  as  ^mended  on  June  13, 
1990  [55  FR  23935].  (Checkhsts  66  and  66.1). 


53.  Reportat>le    Quantity    Adjustment    Methyl    BromkJe    Production 
Wastes.  (54  FR  41402]  October  6, 1989.  (Ched  list  68). 

54.  Reportabte  Quantity  Adjustment  (F024  &  F02  I)  [54  FR  50968)  De- 
cember 11, 1989.  (Checklist  69). 

55.  Toxicity  Characteristic  Revisions,  [55  FR  1i;  98)  March  29.  1990. 
as  amended  on  June  29,  1990.  (55  FR  269© )  (Checklists  74  and 

74.1). 

66.  Listing  of  l.l-Dimethylhydrazine  Production  i/astes,  (55  Fr  18496) 
May  2. 1990.  (Checklist  75). 

57.  HSWA  Codification  Rule,  Double  Liners;  Correction.  [55  FR  19262) 
May  9. 1990.  (Checklist  77). 

58.  Land  Disposal  Restrictions  tor  Third  Third  Scheduled  Wastes.  (55 
FR  22520]  June  1.  1990  (Checklist  78H). 


59.  Organic  Air  Emission  Standards  for  Process 


tertts  and  Equipmerrt 


Leaks.  [55  FR  25454]  June  21. 1990.  (Checklis  79) 

60.  Petroleum  Refinery  Primary  and  Secondary  O  I/Water/  SolkJs  Sepa- 
ration Sludge  Listings  (F037  and  F038),  Ntove  nber  2.  1990  [55  FR 
46354),  as  amended  on  December  17,  1990  [5  i  FR  51707).  (Check- 
lists 81  and  81.1). 

61.  Wood  Preserving  Ustings.  (55  Fr  50450], 
(Checklist  82). 


62.  Land  Disposal  Restrictions  fof  Third  Thirc 
Technical  Amendment,  [56  FR  3864],  January 
83). 

63.  Burning  of  Hazardous  Waste  in  Boilers  anc 
February  21.  1991  [56  FR  7134).  (Checklist  85) 


64.  Removal  ot  Strontium  Sulfide  From  ttie  List 
Technical  Amendn^nt  [56  FR  7567]  February 
86). 

65.  Organic  Air  Emission  Standards  for  Process 
Leaks;  Technical  Amendntent.  April  26, 1991  [5fe  FR  19290).  (Check- 
list 87j. 


December  6.  1990. 


Scheduled  Wastes; 
31,  1991.  (Checklist 

Industrial  Furnaces, 


}f  Hazardous  Waste; 
25,  1991.  (Checklist 

/ents  and  Equipment 


State  analog 


OHWMA,  as  amended,  27A  O.S..  Supp.  1993.  §§2-7-105(23),  2-7- 

106.  2-7-116,  and  2-7-127,  effective  July  1,  1993;  and  OAC  Rules 

252:200-3-1  through  252:200-3-6.  and  252:200-^2.  effective  May 

26.  1994. 
OHWMA.  as  amended.  27A  O.S..  Supp.  1993.  §§2-7-103.  2-7-105. 

and  2-7-107.  and  2-7-119.  effective  July  l.  1993;  and  OAC  Rules 

252:200-3-1  through  252:200-3-6,  and  252200-9-2,  effective  May 

26.  1994. 
OHWMA.as  amended.  27A  O.S..  Supp.  1993.  §§2-7-105(6).  (7).  2- 

7-106.  and  2-7-125,  effective  July   1.   1993;  and  OAC  Rules 

252200-3-1  through  252:200-3-6.  and  252200-9-2.  effective  May 

26.  1994. 
OHWMA.  as  amended,  27A  O.S.,  Supp.  1993.  §§2-7-105(10).  (17), 

(18).  2-7-106,  and  2-7-107(A)(2)  and  (10).  effective  July  1.  1993; 

and  OAC  Rules  252:200-3-1  through  252200-^-6,  and  252:200- 

9-2,  effective  May  26, 1994. 
OHWMA,  as  amended,  27A  O.S..  Supp.  1993.  §§2-7-103(20).  2-7- 

105(24).  2-7-106.  2-7-107(A)(4)  and  2-7-116(0).  effective  July  1. 

1993;  and  OAC  Rules  252:200-3-1    through  252200-3-6.  and 

252200-9-2.  effective  May  26.  1994. 
OHWMA.  as  amended.  27A  OS..  Supp.  1993,  §§2-7-105(10).  (17). 

2-7-106.  and  2-7-l07(A)(2)  and  (10).  effective  July  1.  1993;  and 

OAC  Rules  252200-3-1  through  252200-3-6.  and  252200-9-2, 

effective  May  26. 1994. 
OHWMA.  as  amended,  27A  O.S..  Supp.  1993,  §§2-7-105(10),  (17). 

2-7-106,  and  2-7-107(A)(2)  and  (10).  effective  July  1,  1993;  and 

OAC  Rules  252:20O-a-1  through  252200-3-6,  and  252200-9-2, 

effective  May  26, 1994. 
OHWMA.  as  amended.  27A  O.S..  Supp.  1993.  §§2-7-105(10).  (17). 

(18).  2-7-106.  and  2-7-107(A)(2)  and  (10).  effective  July  t.  1993; 

and  OAC  Rules  252200-3-1  through  252:200-3-6,  and  252:200- 

»-2.  effective  May  26. 1994. 
OHWMA.  as  amended.  27A  O.S..  Supp.  1993.  §2-7-106.  effective 

July.1,  1993;  and  OAC  Rules  25220O-3-1  through  252:200-3-6, 

and  252:200-9-2,  effective  May  26. 1994. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993,  §2-7-106,  effective 

July  1,  1993;  and  OAC  Rules  252:200-3-1  through  252200-3-6, 

and  25220O-9-2,  effective  May  26,  1994. 
OHWMA,  as  amended,  27A  O.S..  Supp.  1993,  §2-7-106,  effective 

July  1,  1993;  and  OAC  Rules  25220O-3-1  through  252:200-3-6, 

and  252200-9-2,  effective  May  26,  1994. 
OHWMA,  as  amended,  27A  O.S..  Supp.  1993,  §2-7-106,  effective 

July  1,  1993;  and  OAC  Rules  252200-3-1  through  252200-3-6, 

and  252200-9-2.  effective  May  26.  1994. 
OHWMA,  as  amended,  27A  O.S..  Supp.  1993.  §§2-7-105(16)  and  2- 

7-108,  effective  July  1,  1993;  and  OAC  Rules  252:200-3-1  through 

252200-3-6.  and  252200-9-2,  effective  May  26.  1994. 
OHWMA.  as  amended,  27A  O.S..  Supp.  1993.  §2-7-106.  effective 

July  1,  1993;  and  OAC  Rules  252:200-^1  through  252:200-3-6, 

and  252200-9-2.  effective  May  26.  1994. 
OHWMA.  as  amended,  27A  OS..  Supp.  1993.  §§2-7-106  and 2-7- 

107(A)  and  (4).  effective  July  1. 1993;  and  OAC  Rules  252:200-^-1 

through  252200-3-6.  and  252:200-9-2.  effective  May  26,  1994. 
OHWMA;  as  amended.  27A  O.S..  Supp.  1993.  §2-7-106,  effective 

July  1.  1993;  and  OAC  Rules  252:200-3-1  through  252200-3-6. 

and  252:200-9-2.  effective  May  26.  1994. 

OHWMA.  as  amended.  27A  O.S..  Supp.  1993.  §2-7-106.  effective 

July  1.  1993;  and  OAC  Rules  252:200-3-1  through  252:200-3-6. 

and  252200-9-2.  effective  May  26,  1994. 
OHWMA.  as  amended.  27A  O.S.,  Supp.  1993.  §2-7-106,  effective 

July  1.  1993;  and  OAC  Rules  252:200-3-1  through  252:200-3-6. 

and  252200-9-2,  effective  May  26,  1994. 
OHWMA.  as  amended.  27A  OS.,  Supp.  1993.  §2-7-106,  effective 

July  1.  1993;  and  OAC  Rules  252:200-3-1  through  252:200-3-6. 

and  252:200-9-2,  effective  May  26,  1994. 
OHWMA,  as  amended,  27A  O.S..  Supp.  1993,  § 2-7-1 06,  effective 

July  1,  1993;  and  OAC  Rules  25220O-3-1  through  252:200-3-6. 

and  252200-9-2.  effective  May  26,  1994. 
OHWMA,  as  amended.  27A  O.S..  Supp.  1993,  §§2-7-106,  2-7- 

107(A)(4),  effective  July  1,  1993;  and  OAC  Rules  252:200-3-1 

through  252200-3-6,  and  252:200-9-1,  effective  May  26,  1994. 


Federal  citation 


66.  Revision  to  F037  and  F038  Listings.  (56  FR  21955]  May  13   1991 
(Checklist  89); 

67.  Mining  Waste  Exclusion  III.  June  13,  1991  [56  FR  273001  (Check- 
list 90). 

68.  Administrative  Stay  for  F032.  F034.  and  F035  Listings  June  13 
1 991  [56  FR  27332).  (Checklist  91 ). 

69.  Wood  Preserving  Listings;  Technical  Corrections.  [56  FR  30192] 
July  1.  1991.  (Checklist  92). 

.70.  Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces; 
Con-ections  and  Technical  Amendments  I,  [56  FR  32688!  July  l/ 
1991.  (Checklist  94).  ' 

71.  Land  Disposal  Restnctions  for  Electric  Arc  Furnace  Dust  (K06i) 
[56  FR  41164).  August  19,  1991.  (Checklist  95). 

72.  Burning  of  Hazardous  Waste  in  Boilers  and  industrial  Furnaces- 
Technical  Amendments  II.  (56  FR  42504].  August  27.  1991  (Check- 
list 96). 

73.  Exports  of  Hazardous  Waste;  Technical  Correction.  [56  FR  43704] 
September  4.  1991 .  (Checklist  97). 


74.  Coke  Ovens  Administrative  Stay.  (56  FR  438741.  September  5 
1991.  (Checklist  98). 

75.  Liners  and  Leak  Detection  Systems  for  Hazardous  .Waste.  Land  Dis- 
posal Units,  (57  FR  3462),  January  29.  1992  (Checklist  100) 


76.  Second  Correction  to  the  Third  Third  Land  Disposal  Restrictwns  [57 
FR  8086],  March  6,  1992.  (Checklist  102). 


77.  Hazardous   Debns   Case-by-Case   Capacity    Vanance,   [57   FR 
207661.  May  15.  1992.  (Checklist  103). 

78.  Used  Oil  Filter  Exclusion.  (57  FR  21524).  May  20.  1992.  (Checklist 
104). 

79.  Coke  by-product  Exclusion.  [57  FR  27880],  June  22.  1992  (Check- 
list 105). 

80.  Lead-Bearing  Hazardous  Materials  Case-by-Case  Capacity  Vari- 
ance. [57  FR  28628],  June  26,  1992.  (Checklist  106) 


State  anak)g 


OHWMA,  as  amended.  27A  O.S..  Supp.  1993.  §2-7-106.  effective 

July  1.  1993:  and  OAC  Rules  252200-3-1  througn  252  200-3-6 

effective  May  26,  1994. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993.  §2-7-106,  effective 

July  1.  1993:  and  OAC  Rules  252:200-3-1  through  252  200-3-6 

effective  May  26.  1994. 
OHWMA,  as  amended,  27A  O.S.,  Supp.  1993,  §2-7-i06.  effective 

July  1,  1993;  and  OAC  Rules  252200-3-1  through  252  200-3-6 

effective  May  26.  1994. 
OHWMA.  as  amended,  27A  O.S.,  Supp.  1993,  §2-7-106.  effective 

July  1,  1993;  and  OAC  Rules  252:200-3-1  through  252  200-3-6 

effective  May  26.  1994. 
OHWMA.  as  amended.  27A  O.S..  Supp.   1993.  §§ 2-7-1 06    2-7- 

107(A)(5),  and  2-7-i08(A).  effective  July  1,  1993;  and  OAC  Rul'=>s 

252:200-3-1  through  252200-3-6.  and  252:200-9-1 .  effective  May 

26,  1994.  ' 

OHWMA,  as  amended.  27A  O.S..  Supp.  1993.  § 2-7-1 06  eHecCve 
July  1.  1993;  and  OAC  Rules  252200-3-1  through  252  200-3-6 
effective  May  26.  1994. 

OHWMA.  as  amended,  27A  OS.,  Supp.  1993.  §2-7-106  effective 
July  1,  1993;  and  OAC  Rules  252200-3-1  through  252  200-3-6 
effective  May  26,  1994. 

OHWMA,  as  amended.  27A  O.S.,  Supp.  1993,  §§2-7-105(6)  and  (7) 
2-7-106.  and  2-7-125.  effective  July  1,  1993;  and  OAC  Rules 
252:200-3-1  through  252:200-3-6,  and  252:200-9-1 ,  effective  May 
26,  1994.  ' 

OHWMA.  as  amended,  27A  O.S..  Supp.  1993,  §2-7-106    ettective 

July  1.  1993:  and  OAC  Rules  252:200-3-1  through  252  200-3-6 

effective  May  26,  1994. 
OHWMA,  as  amended.  27A  OS.,  Supp.  1993,  §§2-7-i05(i6)  and 

(23),  2-7-106.  and  2-7-116,  effective  July  i,  1993;  and  OAC  Rules 

252:200-3-1  through  252:200-3-6.  and  252:200-9-1.  effective  May 

26.  1994.  ' 

OHWMA.  as  amended,  27A  O.S..  Supp.  1993.  §§2-7-105(10)  and 

(17),  2-7-106.  and  2-7-1 07(A)(2).  and  (10),  effective  July  1.  1993; 

and  OAC  Rules  252:200-3-1  through  252:200-3-6.  and  252  20O- 

9-1 .  effective  f»^ay  26.  1994. 
OHWMA.  as  amended,  27A  OS.,  Supp.  1993.  §2-7-106.  effectr.re 

July  1.  1993;  and  OAC  Rules  252:200-3-1  through  252:200-3-6 

effective  May  26.  1994. 
OHWMA.  as  amended.  27A  O.S.,  Supp.  1993.  §2-7-106.  effective 

July  1.  1993;  and  OAC  Rules  252.200-3-1  through  252  200-3-6 

effective  N^ay  26.  1994. 
OHWMA.  as  amended,  27A  O.S.,  Supp.  1993,  §2-7-106   effective 

July  1,  1993;  and  OAC  Rules  252200-3-1  through  252:200-3-6 

effective  May  26.  1994. 
OHWMA.  as  amended,  27A  OS.,  Supp.  1993.  §2-7-106.  effective 

July  1,  1993;  and  OAC  Rules  252:200-3-1  through  252:200-3-6 

effective  May  26.  1994. 


Oklahoma  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA. 

C.  Decision 

I  conclude  that  DEQ's  application  for 
a  program  revision  meets  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  DEQ  is  granted 
Final  Authorization  to  operate  its 
hazardous  waste  program  as  revised. 
Oklahoma  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
for  carrying  out  the  aspects  of  the  RCR-\ 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Oklahoma 
also  has  primar>'  enforcement 
responsibilities,  although  EPA  retains 


the  right  to  conduct  inspections  under 
section  3007  of  RCRA,  and  to  take 
enforcement  actions  under  sections 
3008.  3013  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
DEQ's  program  and  for  incorporation  by 
reference  of  those  provisions  of  its 
Statutes  and  regulations  that  EPA  will 
enforce  under  sections  3008,  3013.  and 
7003  of  RCRA.  Therefore.  EPA  is 
reserving  amendment  of  40  CFR  part 
272.  subpart  LL  until  a  later  date. 

Compliance  with  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  fi  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory- 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C 
605(b).  I  hereby  certify-  that  this 
authorization  uill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectix-ely  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Oklahoma's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  This 
authorization  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory- 
flexibility  analysis. 
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List  of  Subjects  in  40  CFR  Part  271 

Jjivironmental  protection, 
Administrative  practice  aifd  procedure, 
ConBdential  business  information, 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926.  6974(b). 

Dated:  September  28. 1994. 
Allyn  M.  Davis, 
Acting  Rfgional  Administrator. 
IFR  Doc.  94-24856  Filed  10-6-94;  8:45  ami 
BILUNO  CODE  8660-80-P 


40  CFR  Part  271 
(FRL-5086-11 

New  Mexico:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 


summary:  The  State  of  New  Mexico  has 
applied  for  Final  Authorization  of 
revision  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  and  the 
Environmental  Protection  Agency  (EPA 
has  reviewed  New  Mexico's  application 
and  decided  that  its  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Unless  adverse 
written  comments  are  received  during 
the  review  and  comment  period" 
pro\ided  for  public  participation  in  this 
process,  EPA  intends  to  approve  New- 
Mexico's  hazardous  waste  program 
revision  subject  to  the  authority  retaine( 
by  EPA  in  accordance  with  Hazardous 
and  Solid  Waste  Amendments  of  1984. 
New  Mexico's  application  for  the 
program  revision  is  available  for  public 
review  and  comment. 
DATES:  This  final  authorization  for  New 
Mexico  shall  be  effective  December  21. 
1994,  unless  EPA  publishes  a  prior 
Federal  Register  (FR)  action 
withdrawing  this  Immediate  Final  Rule 
All  comments  on  New  Mexico's 
program  revision  application  must  be 
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received  by  the  close  of  business 
November  21,  1994. 

ADDRESSES:  Written  comments,  referring 
to  Docket  Number  NM-94-2,  should  be 
sent  to  Alima  Patterson,  Region  6  AR- 
NM  Authorization  Coordinator,  Grants 
and  Authorization  Section  (6H-HS), 
RCRA  Programs  Branch,  USEPA  Region 
6,  First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
Dallas,  Texas  75202,  (214)  665-8533. 
Copies  of  the  New  Mexico  program 
revision  application  and  the  materials 
which  EPA  used  in  evaluating  the 
revision  are  available  for  inspection  and 
copying  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday  at  the  following 
addresses  for  inspection  and  copying: 
New  Mexico  Environment  Department, 
1190  St  Francis  Drive,  Santa  Fe,  New 
Mexico  87502  and  USEPA,  Region  6 
Library,  12th  Floor,  First  Interstate  Bank 
Tower  at  Fountain  Place,  1445  Ross 
Avenue,  Dallas,  Texas  65202,  phone 
(214) 665-6444. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  AR-NM 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6H-HS),  RCRA 
Programs  Branch,  USEPA  Region  6, 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202.  (214)  665-8533. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  the  Act"),  42  U.S.C.  6926(b).  have  a 
continuing  obligation  to  maintain  a 
hazardous  wast^  program  that  is 
equivalent  to.  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124, 
260  through  268,  and  270. 

B.  New  Mexico 

New  Mexico  received  final 
authorization  January  25,  1985,  (see  50 
FR  1515)  to  implement  its  base 
hazardous  waste  management  program. 
New  Mexico  received  authorization  for 
revisions  to  its  program  on  April  10, 


f990  (see  55  FR  4604).  July  25, 1990  (see 
55  FR  28397),  December  4,  1992  (see  57 
FR  45717)  and  August  23, 1994.  The 
authorized  New  Me.xico  RCR.^  program 
was  incorporated  by  reference  into  the 
Code  of  Federal  Regulations  (CFR), 
effective  December  13, 1993  (see  58  FR 
52677).  On  July  26, 1994,  New  Mexico 
submitted  a  final  complete  program 
revision  application  for  additional 
program  approvals.  Today,  New  Mexico 
is  seeking  approval  of  its  program 
revision  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  reviewed  New  Mexico's 
application,  and  made  an  immediate 
final  decision  that  New  Mexico's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify*  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
New  Me.xico.  The  public  may  submit 
written  comments  on  EPA's  final 
decision  until  November  21,  1994. 
Copies  of  New  Mexico's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  New  Mexico's  program 
revision  shall  become  effective  75  days 
from  the  date  this  notice  is  published, 
unless  an  adverse  written  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  written  comment  is  received. 
EPA  will  publish  either:  (1)  A 
withdrawal  of  the  immediate  final 
decision;  or  (2)  a  notice  containing  a 
response  to  the  comment  that  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

New  Mexico's  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  124,  260-262.  264,  265,  266  and 
270  that  were  published  in  the  Federal 
Register  through  June  30, 1987.  June  30. 
1990,  and  June  30, 1992.  This  proposed 
approval  includes  the  provisions  that 
are  listed  in  the  chart  below.  This  chart 
also  lists  the  State  analogs  that  are  being 
recognized  as  equivalent  to  the 
appropriate  Federal  requirements. 
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Federal  citation 


1.  State  Availability  of  Information  (HSWA  §  3006(f)]  (Al)  ... 


2.  Existing  and  Newly  Regulated  Surface  Impoundments  Requirements 
(HSWA§3005(j)](SRl). 

3.  Sharing  of  Information  ¥nth  the  Agency  for  Toxc  Substances  and 
Disease  Registry  [RCRA  §301 9(b))  (SI). 

4.  Dioxin  Waste  Listing  and  Management  Standards   [50  FR  1978- 
2006]  January  14. 1985.  (Checklist  14). 

5.  Paint  FWer  Test,  [50  FR  18370-18375]  April  30, 1985.  (Checklist  16) 

6.  HSWA  Co(fification  Rule,  [50  FR  28702]  July  15,  1985.  (Checklist  17 
"A). 

7.  HousehoW  Waste.  [50  FR  28702]  July  15. 1985.  (Checklist  17  C) 

8.  Waste  Minimization.  [50  FR  28702]  July.  15,  1985.  (CheckHst  17  0). 

9.  Location  Standards  for  Salt  Domes,  Salt  beds.  UndergrourxJ  Mines 
and  Caves.  [50  FR  28702)  July  15,  1985.  (Checklist  17  E). 

■  10.  HSWA  Codification  Rule;  Uqukls  in  Landfills  I.  [50  FR  287021  July 
15. 1985.  (Checklist  17F). 

11.  Dust  Suppresskjn,  [50  FR  28702]  July  15, 1985.  (Checklist  17  G)  ... 

12.  Double  Liners.  [50  FR  28702]  July  15,  1985.  (Checklist  17  H)  


13.  Ground-Water  Monitoring,  [50  FR  28702]  July  15,  1985.  (Checklist 

14.  Cement  Kilns,  [50  FR  28702]  July  15,  1985.  (Checklist  17  J) 

15.  HSWA  Codification  Rule;  Fuel  Labeling.  [50  FR  28702]  July  15 
1985.  (Checkfist  17  K).  >       r       • 

16.  HSWA  Codificatton  Rule;  Pre-Construct»on  Ban.  [50  FR  278021  July 
15.  1985.  (Checklist  17  M). 

17.  Pemilt  Ufe.  [50  FR  28702]  July  15.  1985.  (Checklist  17  N)  

18.  HSWA  Codificatton  Rule;  OmnitHiS  Provision.  (50  FR  28702]  July 
15. 1985.  (Checklist  17  0). 

16.  Interim  Status.  [50  FR  28702]  July  15.  1985.  (Checklist  17  P)  

17.  HSWA  Codification  Rule;  Research  and  Development  Permits  [50 
FR  28702]  July  15. 1985.  (Checklist  17  0). 

18.  HSWA  Codification  Rule:  Hazardous  Waste  Exports.  [50  FR  287021 
July  15.  1985.  (Checklist  17  R). 

20.  HSWA  Codification  Rule;  Exposure  Informatton.  [50  FR  28702]  July 
15.  1985.  (Checklist  17  S). 

21.  Usting  of  TDI,  IDA.  and  DNT  Wastes.  [50  FR  42936-42943]  Octo- 
ber 23. 1985.  (Checklist  18). 

22.  Burning  of  Waste  Fuel  and  Used  Oil  Fuel  in  Boilers  and  Industrial 
Furnaces,  [50  FR  49164-49211]  November  29,  1985.  (Checklist  19) 

23.  Listing  of  Spent  Solvents.  [50  FR  53315-53320]  December  31. 

1985.  and  [51  FR  2702]  as  amended  on  January  21.  1986.  (Checklist 
20). 

24.  Listing  of  EDB  Wastes.  [51  FR  5327-5331]  February  13.  1986 
(Checklist  21). 

25.  Usting  of  Four  Spent  Solvents,  [51  FR  6537-6542]  February  25 

1986.  (Checklist  22). 

26.  Generator  of  100  to  1000  kg  Hazardous  Waste,  [51  FR  10146- 
1Q176]  March  24. 1986.  (Checklist  23). 

.27.  Codification  Rule.  Technteal  Conection,  [51  FR  19176-19177]  May 
28. 1986.  (Checklist  25). 


State  anatog 


New  Mexico  Statutes  Annotated  (NMSA)  1978.  §74-4-4  3  (D)  (Re- 
placement Pamphlet  1993);  New  Mexico  Waste  Management  Regu- 
lations (HWMR).  §§14-2-1  through  14-2-12  (Cumulative  Suprte- 

ment  1994);  HWMR-7;  PARTS  I  and  II.  §§  101  and  102  as  amend- 
ed November  20.  1992. 
NMSA  1978.  §§74-4-4A  and  74-4-^E  (Repl.  Panp.  1993)-  HWMR- 

7;  PARTS  V.  and  VI.  §§501.  502.  601  and  602.  as  amended  No- 
vember 20.  1992. 
NMSA  1978,  §§74-4-4.4.2(0)  and  74-4-4A(6)E  (Repl.  Pamp.  1993)- 

New  Mexico  Inspection  of  Public  Records  Act  NMSA  1978  §§14-^ 

2-1  et  seq.  (Cum.  Supp.  1 994). 
NMSA  1978,  §§74-4-4A  and  74-1-4E  (Repl.  Pamp.  1993)-  HWMR- 

7;  PARTS  II,  V.  VI.  and  IX.  §§201.  501.  502.  601.  602.  and  901   as 

amended  November  20.  1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993)-  HWMR- 

7;  PARTS  I,  II,  V.  and  VI.  §§101.  201.  501.  502.  601.  602  and  901 

as  amended  November  20. 1992. 
NMSA  1978.  §§74-^»-4A  and  74-4-4E  (Repl.  Pamp.  1993)  HWMR- 

7;  PARTS  I.  II.  Ill,  IV,  and  IX.  §§101.  102.  301.  401.  402  and  901 

as  amended  November  20.  1992. 
NMSA  1978.  §§74-4-4A  and  74-4-^E  (Repl.  Panp.  1993)  HWMR- 

7;  PART  II.  §201.  as  amended  Noven*)er  20.  1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Panp.  1993)   HWMR- 

7;  PART  V.  §501.  as  amended  November  20. 1992 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Parrp.  1993;  HWMR- 

7;  PARTS  V.  and  VI.  §§501.  502.  601.  and  602.  as  amended  No- 

vemt)er20.  1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993)  HWMR- 

7;  PARTS  I.  II.  V.  VI.  and  IX.  §§101.  102.  501.  502.  601.  602  and 

901.  as  amended  November  20. 1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PART  VII.  §701  as  amended  November  20.  1992 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993)-  HWMR- 

7;  PARTS  V,  and  VI.  §§501.  502.  601.  and  602.  as  amended  Ho- 

vember20.  1992. 
NMSA  1978.  §§74-4^ A  and  74-4-4  E  (Repl.  Pamp.  1993);  HWMR- 

7;  PART  V.  §§501  and  502.  as  amended  November  20  1992 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Rept.  Pamp.  1993);  HWMR- 

7;  PART  VII,  §701,  as  amended  November  20.  1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (RepL  Pamp.  1993);  PARTS 

II,  and  VII,  §§201  and  701,  as  amended  November  20,  1992 
NMSA  1978,  §§74-4A  and  74-^-4E  (Repl.  Pamp.  1993);  HWMR-7- 

PARTS  IX  §§901.  902.  and  1003.  as  amended  November  20  1992 
NMSA  1978.  §§74-4-4.2.  74-4-4A  and  74-4-4E  (Repl.  Pamp  1993)- 

HWMR-7;  PARTS  IX.  §§901,  902.  1003.  as  amended  Novembw 

20,  1992. 
NMSA  1978,  §§74-^t-4A  and  74-4-4E  (Repl.  Pamp  1993);  HWMR-7; 

PART  IX.  §901.  as  amended  Novemt)er  20.  1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PART  IX,  §901.  as  amended  November  20.  1992. 
NMSA  1978.  §§74-4-4.2.  74-4-4A.  74-4-4E  and  74-^-1  OD  (Repl 

Pamp.  1993);  HWMR-7;  PART  IX.  §901.  as  amended  November 

20.  1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PART  III.  §301.  as  amended  Novemt)er  20.  1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Panp.  1993);  HWMR- 

7;  PART  IX.  §901 .  as  amended  November  20.  1992 
NMSA    1978.    §§74-4-4A(l)    and    74-1-4E    (Repl.    Pamp.    1993)- 

HWMR-7;  PART  II.  §201.  as  amended  November  20,  1992 
NMSA  1978.  §§74-4--»A  and  74-4-4E  (Repl.  Parrp.  1993);  HWMR- 

7;  PART  II.  §201.  as  amended  November  20,  1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993):  HWMR- 

7;  PART  II.  §201,  as  amended  November  20, 1993. 


1993); 


NMSA    1978,    §§74-4-4A(1)    and    74-4-4E    (Repl.    Pamp. 

HWMR-7;  PART  II.  §201.  as  amended  November  20.  1992 
NMSA    1978.    §§74-4-4A(1)    and    74-4-JE    (Repl.    Pamp.    1993); 

HWMR-7;  PART  II.  §201.  as  amended  November  20.  1992. 
NMSA  1978.  §§74-4--»A  and  74-*-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PARTS  I.  II.  III.  IV.  and  IX.  §§101,  102.  201.  301.  401.  and  901, 

as  amervled  November  20,  1992. 
NMSA  1978,  §§74-^»-4A  and  74-4-4E  (Repl.  Parrp.  1993):  HWMR- 

7;  PARTS.  I.  V.  VI.  and  IX.  §§101.  501,  502.  601.  602.  and  901.  as 

amended  November  20. 1992. 


UMI 
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Federal  citation 


28.  Standards  for  Hazardous  Waste  Storage  an< 
Isfra.  pi  FR  25422-25486]  July  14, 1986 


Treatment  Tank  Sys- 
(Criecklist  28). 


29.  Biennial  Report  Correction,  [51  FR  28556]  A^igust  8, 1986.  {Check- 
Kst30). 


28  64-28664] 


30.  Exports  of  Hazardous  Waste,  [51  FR 
1986.  (Checi(ltst31). 

31.  Standards  for  Generators— Waste  Minimiz^ion 
FR  35190-35194]  October  1, 1986.  (Checl<list 


32.  Listing  of  EBDC.  [51  FR  37725-37729) 
list  33). 

33.  Land  Disposal  Restrictions,  [51  FR 
1986.  (Checklist  34). 


J2)- 


Oct(bei 


r  24,  1986.  (Check- 
40572M0654]  November  7, 


34.  Carrfomia  List  Waste  Restrictions,  [52  FR 
1987.  (Checklist  39). 


25760-25792)  July  8, 


Ge  lerators 


35.  Exception  Reporting  for  Small  Ouarrtity 
Waste,  [52  FR  35894-35899]  September  23, 

36.  Permit  Modification,  [52  FR  45788J  Decemljer 
44  D). 

37.  Permit  as  a  ShieW  Proviskxi,  [52  FR  4578^ 
(Checklist  44  E). 

38.  Permit  Conditions  to  Protect  Hun»n  Health!  arxJ 
[52  FR  45788]  December  1, 1987.  (Checklist  4  I  F) 

39.  Post-Ctosure  Pemiits,  [52  FR  45788]  Decennper 
44  G). 

40.  kJentification  and  Listing  of  Hazardous  Waste ; 
[53  FR  27162]  July  19.  1988.  (Checklist  47). 


41.  Farmer  Exemptk>ns;  Tectmical  Correctx>ns, 
July  19. 1988.  (Checklist  48). 

42.  Land  Disposal  Restrictkxts  for  First  Third 
FR  31136-31222]  August  17,  1988,  as  ame^ded 
1989,  at  (54  FR  8264-8266]  (Checklist  50). 


Stimdards 


43.  Hazardous  Waste  Management  System; 
Waste  Storage  and  Treatment  Tank  Systems, 
September  2, 1988.  (Checklist  52). 

44.  Land  Disposal  Restrictions  Amendments  to 
Waste,  [54  FR  18836-18838]  May  2, 1989.  (C|)ecklist 


■45.  Land  Disposal  Restrictions  for  Second  Third 
FR  26594-26652]  June  23.  1989.  (Checklist 
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August  8, 
Certifications,  [51 


of  Hazardous 
1)987.  (CheckHst  42). 
1,  1987.  (Checklist 

December  1,  1987. 

the  Environment, 

1, 1987.  (Checklist 

Technical  Con-ectkm, 


(53  FR  27164-27165] 


Scheduled  Wastes,  [53 
on  February  27, 


for  Hazardous 
[53  FR  34079-34087] 

First  Third  Scheduled 
62). 


Scheduled  Wastes,  [54 


61) 

'  46.  Land  Disposal  Restrictions;  Correction  to  th4  First  Third  Scheduled 
Wastes,  [54  FR  36967]  September  6, 1989.  a^  amended  on  June  13, 
1990,  at  (55  FR  23935]  (Checklist  66). 
47.    Reportable    Quantity    Adjustment    Methyl 
Wastes.  [54  FR  41402-41408)  October  6, 1985.  (Checklist  68). 

49.  Reportable  Quantity  Adjustmert,  [54  FR  50p68-50979]  December 
11. 1989.  (Checklist  69) 

50.  Toxwity  Characteristk:  Revistons,  [55  FR  1lJ^98-1l877]  March  29, 
1990,  as  amended  on  June  29,  1990,  at 
(Checklist  74). 

51.  Listing  of  1.1-Dimethydrazine  Production  vy^stes,  [55  FR  18496- 
18506]  May  2,  1990.  (Checklist  75) 

52.  HSWA  Codification  Rule,  Double  Liners;  Cortection,  [55  FR  19262- 
19264]  May  9, 1990.  (Checklist  77). 

53.  Land  Disposal  Restrictions  for  Third  Third  Scheduled  Wastes,  [55 
FR  22520-22720]  June  1,  1990.  (Checklist  78 


54.  Organk:  Air  Emisskm  Standards  for  Process 
Leaks,  [55  FR  25454-25519]  June  21, 1990. 


55.  Wood  Preserving  Listings;  Techntoal  Correfctions,  [56  FR  30192- 
30198],  July  1,  1991.  (Checklist  92). 

56.  Burning  of  Hazardous  Waste  in  Boilers 
Correctx>ns  and  Technwal  Amendments  1, 
July  17. 1991.  (Checklist  94). 


Bromide    Production 


55  Ffl  26986-26998] 


Vents  and  Equipment 
:heckltst  79). 


aid 


Industrial  Furnaces; 
56  FR  32688-32852], 


State  anak)g 


NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PARTS  I,  II,  III,  V.  VI,  and  IX,  §§101,  201,  301.  501,  601,  and 

901,  as  amended  November  20, 1992. 
NMSA  1978,  §§74^V-4A  and  74-4^E  (Repl.  Pamp.  1993);  HWMR- 

7;  PARTS  III,  V,  and  VI,  §§301.  501,  502,  601  and  602,  as  amend- 
ed November  20, 1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PART  III,  §301,  as  amended  November  20, 1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PARTS  III,  V,  and  VI,  §§301,  501,  502,  601,  and  602,  as  amend- 
ed November  20, 1992. 
NMSA    1978,   §§74-4-4A(1)    and   74-4-4E    (Repl.    Pamp.    1993); 

HWMR-7;  PART  II,  §201.  as  amended  November  20.  1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PARTS  I,  II,  III,  IV,  V,  VI,  VIII,  and  IX,  §§101,  102,  201,  301,  401, 

402,  501,  502,  601,  602,  801  and  901,  as  amended  November  20. 

1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PARTS  III,  IV,  VI.  VIII,  and  IX,  §§301,  501,  502,  601,  602,  801 

and  901,  as  amended  November  20, 1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PART  III,  §301,  as  amended  November  20,  1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PART  IX.  §901,  as  amended  November  20, 1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PART  IX,  §901,  as  amended  November  20, 1992. 
NMSA  1978,  §§74-4-4.2(0),  74-4-4A  and  74-4-4E  (Repl.  Pamp. 

1993);  HWMR-7;  PART  IX,  §901.  as  amended  November  20. 1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993),  HWMR- 

7;  PART  IX,  §9Q1,  as  amended  November  1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993),  HWMR- 

7;  PARTS  I.  II.  III.  IV,  and  IX.  §§101.  102,  201,  301,  401.  and  901, 

as  amended  Novemt>er  20, 1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993).  HWMR- 

7;  PART  III.  §301.  as  amended  November  20, 1992. 
NMSA  1978,  §§74-^»-4A  and  74-4-4E  (Repl.  Pamp.  1993,  HWMR-7; 

PARTS  I,  II,  III,  IV.  V.  VI.  VIII.  and  IX,  §§101,  102,  201,  301,  401. 

402,  501,  502,  601.  602,  801,  and  901,  as  amended  November  20, 

1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Panp.  1993),  HWMR- 

7;  I,  II,  III.  V.  VI.  and  IX,  §§101,  102,  201,  301.  501.  502.  601,  602, 

and  901 ,  as  amended  November  20, 1992. 
NMSA  1978,  §§74-4-^A  and  74-4-4E  (Repl.  Pamp.  1993),  HWMR- 

7;  PARTS  V.  VI.  VII,  and  VIII,  §§501,  502,  601,  602.  701.  and  801. 

as  amended  November  20, 1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993).  HWMR- 

7;  PARTS  V,  VI,  and  VIII,  §§501,  502,  601,  602,  and  801,  as 

amended  November  20,  1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993),  HWMR- 

7;  PART  VIII.  §801.  as  amended  November  20, 1992. 

NMSA  1978,  §§74-4^A  and  74-4-4E  (Repl.  Pamp.  1993),  HWMR- 

7;  PART  II,  §201,  as  amended  November  20.  1992. 
NMSA  §§74-4-4A(1)  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR-7; 

PART  II.  §201,  as  amended  November  20, 1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PARTS  II,  V.  VI.  and  VIII.  §§201,  501,  502.  601,  602.  and  801, 

as  amended  November  20, 1992. 
NMSA    1978.    §§74-'4-4A(1)    and    74-4-4E    (Repl.    Pamp    1993). 

HWMR-7;  PART  II,  §201.  as  amended  November  20. 1993. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PARTS  V,  and  VI.  §§501.  502,  601,  and  602,  as  amended  No- 
vember 20,  1994. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PARTS  V.  VI,  and  VIII.  §§501,  502,  601,  602  and  801,  as 

amended  November  20. 1992. 
NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Panp.  1993);  HWMR- 

7;  PARTS  II,  V.  VI,  and  IX,  §§201,  501,  601,  602.  and  901  as 

amended  November  20, 1992. 
NMSA    1978,   §§74-4-4A(1)    and   74-4-4E    (Repl.    Pamp.    1993); 

NWMR-7j  PART  II.  §201.  as  amended  November  20. 1992. 
NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 

7;  PART  IX,  §901,  as  amended  November  20, 1992. 
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Federal  citation 


57.  Land  Disposal  Restrictions  for  Electric  Arc  Furnace  Dust  (K061) 
[56  FR  41164-41178].  August  19.  1991.  (Checklist  95). 

58.  Burning  of  Hazardous  Waste  in  Boilers  and  industrial  Furnaces- 
Technical  Amendments  II.  (56  FR  42504-42517].  August  27  199l' 
(Checklist  96). 

59.  Exports  of  Hazardous  Waste;  Technical  Correction.  [56  FR  43704- 
43705).  September  4.  1 991 .  (Checklist  97). 

60.  Coke  Ovens  Administrative  Stay.  (56  FR  43874-43877).  September 
5.  1991.  (Checklist  98). 

61.  Amendments  to  Interim  Status  Standards  for  Downgradient  Ground- 
Water  Monitoring  Well  Locations.  (56  FR  66365-663691  December 
23.  1991.  (Checklist  99). 

62.  Liners  and  Leak  Detection  Systems  for  Hazardous  Waste  Land  Dis- 
posal Units.  (57  FR  3462-3497),  January  29.  1992.  (Checklist  100). 

63.  Administrative  Stay  for  the  Requirement  that  Existing  Drip  Pads  Be 
Impermeable  (57  FR  5859-5861).  February  18.  1992)  (Checklist  101). 

64.  Second  Correction  to  the  Third  Third  Land  Disposal  Restrictions 
(57  FR  8086-8089).  March  6.  1992.  (Checklist  102). 

65.  Hazardous  Debris  Case-by-Case  Capacity  Variance  [57  FR 
20766-20770).  May  15.  1992.  (Checklist  103). 

66.  Used  Oil  Filter  Exclusion."  (57  FR  21524-21534]  Mav  20  1992 
(Checklist  104).  ' 

67.  Recycled  Coke  By-Product  Exclusion.  [57  FR  27880-278881  June 
22.  1992.  (Checklist  105). 

68.  Lead-bearing  Hazardous  Materials  Case-by-Case  Capacity  Vari- 
ance.  (57  FR  28628-28632],  June  26,  1992.  (Checklist  106). 


State  analog 


NMSA  1978.  §§74-4-4A(l)  and  ■74-4-4E  (Repl.  Pamo  1993) 
HWMR-7;  PARTII.  §201.  as  amended  November  20  1992 

NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993);  HWMR- 
7;  PART  II.  §201,  as  amended  November  20. 1992. 

NMSA  1978.  §§74-4-^A  and  74-^i-4E  (Repl.  Pamp.  1993)-  HWMR- 
7;  PART  III.  §301,  as  amended  November  20  1992 

NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993)  HWMR- 
7;  PART  VII,  §701.  as  amended  November  20  1992 

NMSA  1978,  §§74-^»-4A  and  74-4-4E  (Repl.  Panp.  1993);  HWMR- 
7;  PART  V.  §§501.  and  502,  as  amended  November  20.  1992. 

NMSA  1978.  §§74-4-4A  and  74-^-4E  (Repl.  Pamp.  1993)  HWMR- 
7;  PART  IX,  §901.  as  amended  November  20  1992 

NMSA  1978.  §§74-4-4A  and  74-4-4E  'Repl.  Pamp.  1993)  HWMR- 
7:  PARTS  V.  and  VI.  §§501.  502.  601  and  602.  as  amended  No- 
vember 20,  1992. 

NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993)-  HWMR- 
7;  PARTS  II,  III.  V.  VI,  VII.  VIII.  and  IX,  §§201.  301.  501.  502  601 
602.  701 .  801 .  and  901 ,  as  amended  November  20  1992 

NMSA  1978.  §§74-4-4A  and  74-4-4E  (Repl.  Pamp'.  1993)  HWMR- 
7;  PART  VIII.  §801.  as  amended  November  20  1992 

NMSA  1978.  §§74-4-^A(1)  and  74-4-4E  (Repl.  Pamp  1993)- 
HWMR-7;  PART  II.  §201 .  as  amended  Novemt)er  20  1992 

NMSA  1978.  §§74-4-4A(1)  and  74-4-4E  (Repl.  Pamp  1993»- 
HWMR-7:  PART  II.  §201.  as  amended  November  20  1992 

NMSA  1978,  §§74-4-4A  and  74-4-4E  (Repl.  Pamp.  1993)-  HWMR- 
7;  PART  VIII.  §801.  as  amended  November  20  1992 


New  Mexico  is  not  authorized  to 
operate  the  Federal  program  on  Indian 
lands.  This  authority  remains  with  EPA. 

C.  Decision 

I  conclude  that  New  Mexico's 
application  for  a  program  revision  meets 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  New  Mexico  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
New  Mexico  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
for  carrjing  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  New  Mexico 
also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA.  and  to  take 
enforcement  actions  under  sections 
3008.  3013  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 
New  Mexico's  program  and  for 
incorporation  by  reference  of  those 
provisions  of  New  Mexico's  Statutes 
and  regulations  that  EPA  will  enforce 
under  sections  3008.  3013.  and  7003  of 
RCR.\.  Therefore.  EPA  is  reser\ing 
amendment  of  40  CFR  part  272.  subpart 
GG  until  a  later  date. 


Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  e.xempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicabihty  of  certain  Federal 
regulations  in  favor  of  New  Mexico's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  This 
authorization  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926. 6974(b). 


Dated:  September  28. 1994. 
Allyn  M.  Davis, 
Acting  Regional  Administrator. 
(FR  Doc.  94-24855  Filed  10-6-94;  8:45  amj 
BILUNG  CODE  S5<fr-S0-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  403 

{OBS-001-FC] 

Medicare  Program;  Information, 
Counseling,  and  Assistance  Grants 
Program 

AGENCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 


SUMMARY:  This  rule  establishes,  for 
fiscal  years  1994  and  beyond,  a 
minimum  level  of  funding  for  grants 
made  to  States,  Commonwealths,  and 
Territories  to  provide  individuals 
eligible  to  receive  benefits  under  the 
Medicare  program  with  information, 
coimseling.  and  assistance  related  to 
obtaining  adequate  and  appropriate 
health  insurance  coverage.  It  also  sets 
forth  the  following  in  regulations:  A 
description  of  the  methodology  used  to 
determine  the  total  amount  of  the  grant 
award;  the  conditions  for  eligibility  for 
the  grant;  limitations  on  the  use  of  grant 
funds  in  certain  circumstances; 
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reporting  requirements;  and  an 
opportunity  to  appeal  our  determination 
regarding  a  State's  grant  application. 

The  provisions  of  this  rule  are  in 
accordance  with  section  4360  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990. 

In  addition,  this  rule  eliminates  the 
supplemental  coordinated  care  grants 
program. 
dates:  Effective  Date:  October  7, 1994. 

Comment  Period:  Comments  must  be 
received  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
December  6, 1994.  Because  we  intend  to 
make  grant  awards  before  October  1, 
1994,  it  is  not  possible  for  us  to  consider 
the  comments  with  respect  to  the  fiscal 
year  (FY)  1994  grant  awards.  We  will, 
however,  consider  the  comments  for 
grants  made  available  in  future  years 
and,  if  appropriate,  for  the  revision  of 
the  regulations  established  by  this  rule. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  OBS- 
001-FC,  P.O.  Box  26688.  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  (original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue 

SW..  Washington.  DC  20201.  or 
Room  132,  East  High  Rise  Building. 

6325  Security  Boulevard,  Baltimore, 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OBS-001-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  firom  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Lang,  (410)  966-3199. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  4360  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  '90),  i 
Public  Law  101-508.  and  applicable 
appropriations  authorize  us  to  make 
grants  to  States,  Commonwealths,  and 
Territories  for  health  insurance  advisory 
service  programs  for  Medicare 
beneficiaries.  (Hereinafter,  imless 


UMI 


otherwise  indicated,  the  term  "State"  or 
"States"  includes  the  50  States,  the 
District  of  Coliunbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  and  American 
Samoa.)  Grant  funds  are  available  to 
support  providing  information, 
coimseling,  and  assistance  (ICA)  relating 
to  Medicare,  Medicaid,  Medicare 
supplemental  poUcies,  long-term  care 
insurance,  and  other  health  insurance 
benefit  information.  Thus,  this  funding 
activity  is  known  as  the  Health 
Insurance  ICA  Grants  Program  .- 

Section  4360(a)  of  OBRA  '90  specifies 
that,  in  order  to  be  eligible  for  a  grant 
under  this  program,  the  State  must  have 
a  Federally-approved  Medicare 
supplemental  regulatory  program  under 
section  1882  of  the  Social  Security  Act 
(the  Act)  (42  use  1395ss).  Section  1882 
addresses  the  certification  of  Medicare 
supplemental  health  insurance  policies. 
In  general,  section  1882(b)  provides 
that,  if  a  State  establishes,  under  State 
law,  a  regulatory  program  that  applies 
the  standards  and  requirements  that  the 
Secretary  would  apply  to  Medicare 
supplemental  health  insurance  policies 
under  section  1882(c)  and  that  meets 
certain  other  criteria,  those  Medicare 
supplemental  policies  issued  by  the 
State  are  deemed  to  meet  the  standards 
and  requirements  that  the  Secretary 
would,  herself,  apply,  tlius,  in  order  to 
be  eligible  for  an  ICA  grant  a  State  must 
operate  a  regulatory  program  that  we 
determine  meets  the  criteria  of  section 
1882(b)  of  the  Act. 

Section  4360(b)  of  OBRA  '90  specifies 
that,  in  submitting  an  application  for  an 
ICA  grant,  the  State  must  submit  a  plan 
for  a  State-wide  ICA  program.  It  also 
specifies  the  minimmn  information  that 
the  program  must  provide  to  Medicare 
beneficiaries. 

Grant  funding  is  available  to  States  for 
projects  to  plan,  implement,  operate, 
and/or  enhance  a  variety  of  ICA 
activities.  States  may  request  grant 
funds  to  develop  new  health  insurance 
ICA  programs  or  to  enhance  existing 
healdi  insurance  ICA  programs  that 
meet  the  requirements  specified  in 
section  4360  of  OBRA  '90. 

Section  4360(a)  requires  us  to  publish 
regulations  to  establish  a  minimum 
level  of  funding  for  a  health  insurance 
ICA  grant. 

SuDject  to  congressional 
appropriations,  in  accordance  with  the 
requirements  of  section  4360  of  OBRA 
'90,  we  will  announce  the  availability  of 
funding  for  health  insurance  ICA  grants. 
Solicitation  and  grant  application 
packages  will  be  mailed  to  the  Governor 
(or  his  or  her  designee)  of  each  eligible 
State.  The  closing  date  for  receipt  of 
applications  will  be  approximately  60 
days  thereafter.  Awards  for  health 


insurance  ICA  grants  will  be  made 
before  October  1  of  the  year  in  which 
the  solicitation  is  made.  ICA  grants  will 
be  administered  in  accordance  with  the 
provisions  of:  42  CFR  part  403,  subpart 
E;  45  CFR  part  74,  (which  concerns 
administration  of  grants)  as  specified  by 
§  74.4(a)(2);  45  CFR  part  92  (which 
concerns  uniform  administrative 
requirements  for  grants  and  cooperative 
agreements  to  State  and  local 
governments);  the  terms  of  the 
solicitation;  and  the  terms  of  the  notice 
of  grant  award. 

n.  Provisions  of  this  Final  Rule  With 
Comment  Period 

On  August  26. 1992,  we  published  an 
interim  final  rule  with  comment  period 
(57  FR  38616)  that  established  a 
minimum  level  of  funding  for  health 
insurance  ICA  grants  made  for  fiscal 
years  1992  and  1993.  Those  provisions 
are  contained  at  42  CFR  part  403, 
subpart  E.  In  general,  this  final  rule 
amends  those  provisions  in  order  to 
establish  a  basis  in  regulations  for 
continuation  funding  beyond  FY  1993. 
It  also  eliminates  the  program  of 
supplemental  coordinated  care  grants. 
The  provisions  of  this  final  rule  with 
comment  period  are  discussed  below. 

A.  Eligibility  for  Grants 

Based  on  sections  4360  (a)  and  (b)  of 
OBRA  '90.  this  rule  specifies,  in 
§  403.501,  that,  in  order  to  be  eligible  for 
a  health  insurance  ICA  grant,  the  State 
must — 

•  Have  a  Federally-approved 
Medicare  supplemental  regulatory 
program  under  section  1882  of  the  Act; 
and 

•  Submit  a  timely  application  to  us 
that  meets  the  requirements  of  section 
4360  of  OBRA  '90;  42  CFR  part  403. 
subpart  E;  and  oxxi  solidtation  for  grant 
applications. 

B.  Availability  and  Duwtion  of  Funds 
for  Grants 

This  rule  specifies,  at  §  403.502,  that 
grants  for  a  fiscal  period  wilt  be 
approved  subject  to  congressional 
appropriation  of  funds  and,  if 
applicable,  satisfactory  progress  in  each 
State's  project  under  a  preceding  health 
insurance  ICA  grant.  (TTie  criteria  by 
which  progress  will  be  evaluated  and. 
the  performance  standards  for 
determining  whether  satisfactory 
progress  has  been  made  will  be 
specified  in  the  notice  of  grant  award 
sent  to  each  State.)  Note  that  we  may, 
at  our  discretion,  set  aside  a  portion  of 
the  appropriated  funds  to  be  used  for 
ICA-related  activities.  The  grant  award 
is  based  on  a  12-month  period  and  is 
made  by  the  close  of  a  fiscal  year  for 
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each  State  application  approved  by  that 
date.  However,  information  regarding 
the  timing  of  the  award  and  its  dvuation 
will  be  included  in  the  notice  of  grant 
solicitation,  rather  than  included  in  the 
regulations. 

C.  Number  and  Size  of  Grants 

This  rule  revises  the  provisions  at 
existing  §  403.504.  We  continue  to 
provide,  at  §  403.504(a)  for  two  types  of 
grants:  (1)  New  program  grants,  and  (2) 
existing  program  enhancement  grants 
for  States  with  "substantially  similar" 
health  insurance  ICA  programs.  We  are 
interested  in  establishing  or  enhancing 
health  insurance  ICA  programs  in  all 
ehgible  States.  Therefore,  under 
§  403.504(b),  each  eligible  State  that 
submits  an  acceptable  appUcation  will 
receive  a  grant  that  consists  of  two  parts: 
a  fixed  amount  (the  minimum  funding 
level)  and  a  variable  amoimt.  Under 
§  403.504(b),  the  grant  available  to  each 
of  the  50  States.  Puerto  Rico,  and  the 
District  of  Columbia  equals  $75,000  (the 
fixed  amount),  plus  a  per  capita 
payment  per  resident  Medicare 
beneficiary.  Because  of  their  relatively 
small  populations,  the  grant  available  to 
the  Virgin  Islands,  Guam,  and  American 
Samoa  is  $25,000  each  (the  fixed 
amount),  plus  a  per  capita  payment  per 
Medicare  beneficiary  residing  in  the 
territory. 

The  establishment  of  the  fixed 
amoimt  portion  of  the  grant  award  as 
the  minimum  funding  level  is  a  change 
from  the  minimum  funding  level 
described  at  existing  §403. 504(b). 
(Existing  §  403.504(b).  which  was 
applicable  for  fiscal  years  1992  and 
1993.  provided  that  the  minimum 
funding  level  consisted  of  two  parts:  a 
basic  (fixed)  portion  and  a  variable 
portion.)  We  believe  it  is  clearer  (more 
descriptive)  to  establish  as  the 
minimum  funding  level  a  fixed,  stated 
dollar  amount  and  to  consider  the 
variable  amount  as  being  in  addition  to 
the  minimiun  funding  level.  This 
change  will  not  affect  the  amount  of  the 
grant  award.  The  grant  award  will  still 
consist  of  the  fixed  portion  amount  and 
the  variable  portion  amount. 

The  calculation  of  the  variable  portion 
of  the  grant  is  described  at  existing 
§  403.405(c).  We  base  the  variable 
portion  of  the  grant  on  the  amount  of 
available  funds  and  a  comparison  of 
each  State  with  the  average  of  all  of  the 
States  except  the  State  being  compared 
with  respect  to  three  factors  that  relate 
to  the  size  of  the  State's  Medicare 
population  and  where  that  population 
resides.  The  three  factors  are:  the 
percentage  of  nationwide  Medicare 
beneficiaries  residing  in  the  State,  the 
State's  proportion  of  Medicare 


beneficiaries  to  its  total  population,  and 
the  percentage  of  the  State's  Medicare 
beneficiary  population  that  resides  in 
rural  areas. 

Nationally,  the  average  variable 
payment  is  10.75  cents.  A  State  with  a 
hi^er  than  average  proportion  of 
Medicare  beneficiaries  to  its  total  State 
population  and/ or  a  higher  than  average 
proportion  of  rural  Medicare 
beneficiaries  will  receive  variable  funds 
greater  than  10.75  cents  per  beneficiary 
under  this  grant  program.  Of  the  total 
variable  portion  of  the  award, 
approximately  75  percent  is  based  on 
the  number  of  Medicare  beneficiaries  in 
the  State;  approximately  10  percent  is 
based  on  the  proportion  of  Medicare 
beneficiaries  to  the  total  State 
population:  and  approximately  15 
percent  is  based  on  the  percentage  of  the 
State's  Medicare  beneficiary  population 
that  resides  in  rural  areas.  (We  based 
population  estimates  on  the  U.S.  Census 
estimates  for  1990.  The  Medicare 
beneficiary  estimates  came  from  our 
beneficiary  enrollment  database  as  of 
July  1990.  We  consider  "rural  areas"  to 
be  counties  located  outside  of 
metropolitan  statistical  areas.) 

At  the  time  we  announce  the 
availability  of  grant  funding,  we  provide 
each  State  with  an  estimate  of  the 
amount  of  funds  that  may  be  awarded 
to  it.  As  part  of  its  application,  the  State 
submits  a  budget  based  on  the  estimated 
amount.  When  the  grant  awards  are 
made,  we  allocate  all  available  monies 
based  on  the  methodology  described 
above.  If  the  grant  amount  the  State 
receives  is  different  than  the  anticipated 
amount  on  which  its  budget  was  based, 
the  State  must  submit,  along  with  its 
acceptance  of  the  grant  award,  a  revised 
budget  that  is  based  on  the  amoimt  of 
the  award. 

It  has  come  to  our  attention  that  the 
provisions  at  existing  §  403.504. 
particularly  paragraph  (d)  of  that 
section,  have  caused  confusion  because 
they  do  not  clearly  reflect  the  above 
process.  (Some  interpreted  paragraph 
(d)  as  indicating  that  there  was  a  two- 
step  process  involved  in  applying  for 
the  grants.  That  is,  that  a  State  applied 
for  and  was  awarded  a  basic  grant  and 
that,  if  there  were  additional  funds 
available,  the  State  submitted  another 
application  and  a  subsequent  award  was 
made.)  This  rule  revises  §  403.504  to 
more  clearly  reflect  the  award  process. 

D.  Limitations 

In  accordance  with  section  4360(c)  of 
OBRA  '90,  this  rule  retains  existing 
§§  403.508  (a)  and  (b).  with  editorial 
changes.  Paragraphs  (a)  and  (b)  provide 
that  a  State  that  receives  a  grant  under 
this  program  may,  with  one  exception, 


use  the  grant  for  any  expenses  incurred 
in  planning,  developing,  implementing, 
and/or  operating  the  program  for  which 
the  grant  is  made.  The  exception  applies 
to  a  State  that  receives  a  grant  to 
supplement  an  existing  "substantially 
similar"  program.  In  this  case,  the  State 
must  not  use  the  grant  to  supplant  funds 
for  activities  that  were  conducted 
immediately  preceding  the  date  of  the 
initial  award  of  the  grant  and  funded 
through  other  sources  (including  in- 
kind  contributions),  but  must  maintain 
the  activities  of  the  program  at  least  at 
the  level  that  those  activities  were 
conducted  immediately  preceding  that 
date.  (States  will  be  required  to  prox-ide 
information  to  document  their 
maintenance  of  effort  and  funding 
levels.) 

E.  Reporting  Requirements 

In  accordance  with  section  4360(e)  of 
OBRA  '90.  which  requires  the  State  to 
submit  to  us  an  annual  report  on  its  ICA 
program,  this  rule  provides  that  a  State 
that  receives  a  grant  under  this  program 
must  submit  at  least  one  annual  report 
to  us  and  any  additional  reports  we 
prescribe  in  the  notice  of  grant  award.     ' 
It  further  specifies  that  HCFA  will 
advise  the  State  of  the  requirements 
concerning  the  frequency,  timing,  and 
contents  of  the  report(s)  in  the  notice  of 
grant  award  that  it  sends  to  the  State. 
This  rule  removes  existing  paragraph  (d) 
("Annual  report")  from  §403.508  and 
establishes  a  new  §  403.510  ("Reporting 
requirements")  to  set  forth  the  reporting 
requirements  as  described  above. 

F.  Administration  of  Grants 

This  rule  adds  §  403.512(a)  to  identify 
those  provisions  that  control  the 
administration  of  the  ICA  grants. 
Section  403.512  specifies  that  health 
insurance  ICA  grants  are  administered 
in  accordance  with  the  provisions  of  42 
CFR  part  403.  subpa.-t  E;  certain 
pro\-isions  of  45  CFR  part  74 
("Administration  of  Grants").  45  CFR        i 
part  92  (Uniform  -Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments'),  the  terms  of.the 
solicitation,  and  terms  of  the  notice  of 
grant  award.  Section  403.512(a)  also 
specifies  that,  except  for  the  minimum 
funding  levels  established  by 
§  403.504(b)(1).  in  the  event  of  conflict 
between  a  provision  of  the  notice  of 
grant  award  and  any  provision  of  the 
solicitation,  subpart  E  of  42  CFR  part 
403.  or  of  45  CFR  part  74  or  part  92,  the 
terms  of  the  notice  of  grant  award 
prevail. 

This  rule  adds  §  403.512(b)  to  state 
that  HCFA  provides  notice  to  each 
applicant  regarding  HCFA's  decision  on 


Federal  Register  /  Vol.  59.  No.  m  /  Friday,  October  7.  1994  /  Rules  and  Regulations        51129 


an  application  for  grant  funding  under 
§403.504. 

This  rule  adds  §  403.512(c)  to  enable 
States  to  appeal,  under  45  CFR  part  16, 
HCFA's  determination  regarding  its 
gn>nt  application.  45  CFR  part  16 
contains  procedures  for  appealing  a 
final  decision  to  our  Departmental  GranI 
Appeals  Board. 

G.  Technical  Change— Definition  of 
"State" 

This  rule  revises  the  definition  of 
"State"  at  §  403.500(c)  to  correct  the 
inadvertent  omission  of  "the  50  States" 
from  the  definition. 

H.  Elimination  of  Supplemental 
Coordinated  Care  Grants  Program 

During  fiscal  years  1992  and  1993, 
supplemental  grants  were  awarded  to 
States  for  intensive,  innovative 
approaches  to  making  information, 
counseling,  and/or  assistance  related  to 
coordinated  care  benefits  available  to 
Medicare  beneficiaries.  The  purpose  of  ' 
the  grants  was  to  encourage  States  with 
existing  coordinated  care  programs  to  be 
more  active  in  this  area.  We  believe- that 
States  have  now  had  adequate 
oppoitimity  and  funding  to  establish 
supplemental  coordinated  care 
materials  and/or  activities  and  that 
separate  funding  is  no  longer  warranted, 
States  should  make  provision  in  a  grant 
awarded  under  §  403.502  for  any 
previous  and/or  current  initiatives  in 
ICA  activities  related  to  coordinated 
care.  We  may,  however,  make  funds 
available  from  time  to  time  to  fund 
special  ICA-related  activities. 

m.  Collection  of  Information 
Requirements 

Section  403.510  of  this  document 
contains  information  collection  and 
recordkeeping  requirements  that  were 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  on  January  2, 1994.  The 
approval  number  is  0938-0641  and  the 
expiration  date  is  January  31,  1997. 

rv.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  documents  published  for  comment, 
we  are  not  able  to  acknowledge  or 
respond  to  them  individually. 
Nevertheless,  we  will  consider  all 
comments  that  we  received  by  the  date 
and  time  specified  in  the  "Dates" 
section  of  this  preamble,  and  if  we 
proceed  with  a  subsequent  docimient, 
we  will  respond  to  the  comments  in  the 
preamble  to  that  document. 


UMI 


V.  Waiver  of  Prior  Notice  with 
Comment  Period  and  of  Delayed 
Effective  Date 

We  ordinarily  publish  a  general  notice 
of  proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  That  rule  would  have 
included  a  reference  to  the  legal 
authority  under  which  it  is  proposed, 
and  the  terms  and  substance  of  the 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved.  This 
procedure  can  be  waived,  however, 
when  an  agency  finds  good  cause  that 
a  notice  and  comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  incorporates 
a  statement  of  the  finding  and  its 
reasons  in  the  rule  issued.  Further,  we 
generally  provide  for  final  rules  to  be 
effective  no  sooner  than  30  days  after 
the  date  of  publication  imless  we  find 
good  cause  to  waive  the  delay. 

In  the  case  of  this  rule,  its  principal 
efiiect  is  to  continue  the  funding  of  an 
existing  program  rather  than  to 
implement  a  new  program.  The  affected 
entities,  that  is,  the  States,  are  already 
familiar  with  the  program  and  will 
receive  separate,  individual  notice. 
Further,  it  is  desirable  that  regulations 
that  will  govern  the  administration  of 
FY  1994  grants  be  issued  as  soon  as 
possible.  Therefore,  we  find  that  it 
would  be  against  the  public  interest  to 
delay  the  publication  of  this  rule 
pending  completion  of  a  prior  public 
comment  period.  For  the  above  reasons, 
we  also  find  that  it  would  be  against  the 
public  interest  to  delay  the  effective 
date  of  this  rule. 

VI.  Regulatory  Impact  Statement 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612).  we  prepare  a  regulatory 
flexibility  analysis  imless  the  Secretary 
certifies  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
States  and  individuals  are  not  included 
in  the  definition  of  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  rule  simply  establishes  the  terras 
and  conditions  of  funding  for  grants.  It 
has  no  independent  or  consequential 


effect  on  the  economy.  The  activities 
conducted  under  the  grant  may  improve 
competition  by  informing  consumers  of 
health  insurance  alternatives. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined,  and 
the  Secretary  certifies,  that  this  interim 
final  rule  with  comment  period  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  niunber  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Sub)ects  in  42  CFR  Part  403 

Health  insurance.  Hospitals. 
Intergovernmental  relations.  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

PART  400— mTRODUCnON; 
DEFINITIONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh]  and  44  U.S.C  Chapter  35. 

2.  In  §  400.310.  the  table  is  amended 
by  adding,  at  the  beginning  of  the 
Usting,  the  numbers  set  forth  below  to 
read  as  follows: 

§400.310    Dtsplay  of  currently  valid  0MB 
control  numbers. 


Sections  in  42  CFR  that  contain 
collections  ol  infonnation 

Cunent 
0MB  con- 
trol Nos. 

403.510 

0938-0641 

PART  403— SPECIAL  PROGRAMS  AND 
PROJECTS 

Subpart  E— Beneficiary  Counseling 
and  Assistance  Grants 

1.  The  authority  citation  for  part  403, 
subpart  E  is  revised  to  read  as  follows: 

Authority:  Sec.  1882  of  the  Social  Security 
Act  (42  U.S.C  1395ss]  and  section  4360  of 
Pub.  L.  101-508  (42  U.S.C  1395b-4). 

2.  Section  403.500  is  revised  to  read 
as  follows: 

§  403.500    Basis,  scope,  and  definition. 

(a)  Basis.  This  subpart  implements,  in 
part,  the  provisions  of  section  4360  of 
Public  Law  101-508  by  establishing  a 
minimum  level  of  funding  for  grants 
made  to  States  for  the  purpose  of 


providing  information,  cotmseling.  and 

assistance  relating  to  obtaining  adequate 
and  appropriate  health  insurance 
coverage  to  individuals  eligible  to 
receive  benefits  under  the  Medicare 
program. 

(b)  Scope  of  subpart.  This  subpart  sets 
forth  the  following: 

(1)  Conditions  of  eligibifity  for  the 
grant. 

(2)  Minimum  levels  of  funding  for 
those  States  qualifying  for  the  grants. 

(3)  Reporting  requirements. 

(c)  Definition.  For  purposes  of  this 
subpart,  the  term  "State"  includes 
(except  where  otherwise  indicated  by 
the  context)  the  50  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  and 
American  Samaoa. 

3.  A  new  §  403.501  is  added  to  read 
as  follows: 

§403.501    Eligibility  for  grants. 

To  be  ehgible  for  a  grant  under  this 
subpart,  the  State  must  have  an 
approved  Medicare  supplemental 
regulatory  program  under  section  1882 
of  the  Act  and  submit  a  timely 
application  to  HCFA  that  meets  the 
requirements  of— 

(a)  Section  4360  of  Public  Law  101- 
508  (42  use  1395b-4): 

(b)  This  subpart;  and 

(c)  The  applicable  solicitation  for 
grant  applications  issued  by  HCFA. 

4.  Section  403.502  is  revised  to  read 
as  follows: 

§403.502   AvailatXIHy  of  grants. 

HCFA  awards  funds  to  States  subject 
to  congressional  appropriations  of  funds 
and,  if  applicable,  subject  to  the 
satisfactory  progress  in  the  State's 
project  during  the  preceding  grant 
period.  The  criteria  by  whidi  progress  is 
evaluated  and  the  performance 
standards  for  determining  whether 
satisfactgry  progress  has  been  made  is 
specified  in  the  notice  of  grant  award 
sent  to  each  State.  HCFA  advises  each 
State  as  to  when  to  make  application 
and  provides  information  as  to  the 
timing  of  the  grant  award  and  the 
duration  of  the  grant  award.  HCFA  also 
provides  an  estimate  of  the  amount  of 
funds  that  may  be  available  to  the  State. 

5.  Section  403.504  is  revised  to  read 
as  follows: 

§403.504   Number  and  size  of  grants. 

(a)  General.  HCFA  awards  the 
following  types  of  grants: 

(1)  New  program  grants. 

(2)  Existing  program  enhancement 
grants. 

(b)  Grant  Award.  Each  ehgible  State 
that  submits  an  acceptable  application 
receives  a  grant  including  a  fixed 


amount  (minimum  funding  level)  and  a 
variable  amount. 

(1)  A  fixed  portion  is  awarded  to 
States  in  the  following  amounts: 

(i)  Each  of  the  50  States,  $75,000. 

(ii)  The  District  of  Columbia,  $75,000. 

(iii)  Puerto  Rico,  $75,000. 

(iv)  American  Samoa,  $25,000. 

(v)  Guam,  $25,000. 

(vi)  The  Virgin  Islands,  $25,000. 

(2)  A  variable  portion,  which  is  based 
on  the  number  and  location  of  Medicare 
beneficiaries  residing  in  the  State  is 
awarded  to  each  State.  The  variable 
amount  a  particular  State  receives  is 
determined  as  set  forth  in  paragraph  (c) 
of  this  section. 

(c)  Calculation  of  variable  portion  of 
the  grant.  (1)  HCFA  bases  the  variable 
portion  of  the  grant  on — 
(i)  The  amount  of  available  funds,  and 
(ii)  A  comparison  of  each  State  with 
the  average  of  all  of  the  States  (except 
the  State  being  compared)  with  respect 
to  three  factors  that  relate  to  the  size  of 
the  State's  Medicare  population  and 
where  that  population  resides. 

(2)  The  factors  HCFA  uses  to  compare 
States'  Medicare  populations  comprise 
separate  components  of  the  variable 
amount.  These  factors,  and  the  extent  to 
which  they  each  contribute  to  the 
variable  amount,  are  as  follows: 

(i)  Approximately  75  percent  of  the 
variable  amount  is  based  on  the  number 
of  Medicare  beneficiaries  fiving  in  the 
State  as  a  percentage  of  all  Medicare 
beneficiaries  nationwide. 

(ii)  Approximately  10  percent  of  the 
variable  amount  is  based  on  the 
percentage  of  the  State's  total 
population  who  are  Medicare 
beneficiaries. 

(iii)  Approximately  15  percent  of  the 
variable  amount  is  based  on  the 
percentage  of  the  State's  Medicare 
beneficiaries  that  reside  in  rural  areas 
("rural  areas"  are  defined  as  all  areas 
not  included  within  a  Metropolitan 
Statistical  Area). 

(3)  Based  on  the  foregoing  four  factors 
(that  is,  the  amount  of  available  funds 
and  the  three  comparative  factors). 
HCFA  determines  a  variable  rate  for 
each  participating  State  for  each  grant 
period. 

(d)  Submission  of  revised  budget.  A 
State  that  receives  an  amount  of  grant 
funds  under  this  subpart  that  differs 
from  the  amount  requested  in  the 
budget  submitted  with  its  apphcation 
must  submit  a  revised  budget  to  HCFA, 
along  with  its  acceptance  of  the  grant 
award,  that  reflects  the  amount 
awarded. 

§403.506   [Removwi) 

6.  Section  403.506  is  removed. 

7.  Section  403.508  is  revised  to  read 
as  follows: 


§403.50e    Limitations. 

(a)  Use  of  grants.  Except  as  specified 
in  paragraph  (b)  of  this  section,  a  State 
that  receives  a  grant  under  this  subpart 
may  use  the  grant  for  any  reasonable 
expenses  incurred  in  plaiming, 
developing,  implementing,  and/or 
operating  the  program  for  which  the 
grant  is  made. 

(b)  Maintenance  of  effort.  A  State  that 
receives  a  grant  to  supplement  an 
existing  program  (that  is.  an  existing 
program  enhancement  grjint) — 

(1)  Must  not  use  the  grant  to  supplant 
funds  for  activities  that  were  conducted 
immediately  preceding  the  date  of  the 
initial  award  of  a  grant  made  under  this 
subpart  and  funded  through  other 
sources  (including  in-kind 
contributions). 

(2)  Must  maintain  the  activities  of  the 
program  at  least  at  the  level  that  those 
activities  were  conducted  immediately 
preceding  the  initial  award  of  a  grant 
made  under  this  subpart. 

8.  Sections  403.510  and  403.512  are 
added  to  read  as  follows: 

§403.510    Reporting  rsquirements. 

A  State  that  receives  a  grant  under 
this  subpart  must  submit  at  least  one 
annual  report  to  HCFA  and  any 
additional  reports  as  HCFA  may 
prescribe  in  the  notice  of  grant  award. 
HCFA  advises  the  State  of  the 
requirements  concerning  the  frequency, 
tinaing,  and  contents  of  reports  in  the 
notice  of  grant  award  that  it  sends  to  the 
State. 

§403.512    Admintstration. 

(a)  General.  Administration  of  grants 
will  be  in  accordance  with  the 
provisions  of  this  subpart,  45  CFR  part 
92  ("Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments"),  45  CFR  74.4,  the 
terms  of  the  solicitation,  and  the  terms 
of  the  notice  of  grant  award.  Except  for 
the  minimiun  funding  levels  estabUshed 
by  §  403.504(b)(1),  in  the  event  of 
conflict  between  a  provision  of  the 
notice  of  grant  award,  any  pro\ision  of 
the  sohcitation,  or  of  any  regulation 
enumerated  in  45  CFR  74.4  or  in  part 
92,  the  terms  of  the  notice  of  grant 
award  control. 

(b)  Notice.  HCFA  provides  notice  to 
each  applicant  regarding  HCFA's 
decision  on  an  application  for  grant 
funding  imder  §403.504. 

(c)  Appeal.  Any  applicant  for  a  grant 
under  this  subpart  has  the  right  to 
appeal  HCFA's  determination  regarding 
its  application.  Appeal  procedures  are 
governed  by  the  regulations  at  45  CFR 
part  16  (Procedures  of  the  Departmental 
Grant  Appeals  Board). 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  August  25. 1994. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  September  29, 1994. 
Donna  E.  Shalala, 

Secretary. 

(FR  Doc.  94-24832  Filed  10-6-94;  8:45  am) 

BILUfNl  COOE  4120-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  92-282;  RM-8080,  RM- 
8185] 

Radio  Broadcasting  Services; 
Charlotte  Hart>or,  Marco  and  Punta 
Gorda,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  This  document  substitutes 
Channel  225C1  for  Channel  225C2  at 
Punta  Gorda,  Florida,  reallots  Channel 
225C1  from  Pimta  Gorda,  Florida  to 
Charlotte  Harbor.  Florida,  and  modifies 
the  license  for  Station  WIKX(FM)  to 
specify  Charlotte  Harbor,  Florida,  as  the 
community  of  license,  and  substitutes 
Channel  255A  for  Channel  224A  at 
Marco,  Florida,  at  the  request  of 
Intermart  Broadcasting  Southwest 
Florida,  Inc.,  and  Naples  Broadcasting 
Corporation.  See  57  FR  57409, 
December  4, 1992.  The  allotment  of 
Channel  225C1  to  Charlotte  Harbor. 
Florida,  will  provide  that  community 
with  its  first  local  FM  transmission 
service,  in  accordance  with  Section 
1.420(i)  of  the  Commission's  Rules. 
Channel  225C1  can  be  allotted  to 
Charlotte  Harbor  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  with  »site 
restriction  of  21.5  kilometers  (13.4 
miles)  southwest  of  the  community.  The 
coordinates  for  Channel  225C1  at 
Charlotte  Harbor  are  North  Latitude  26- 
52-25  and  West  Longitude  82-15-43. 
Channel  255A  can  be  allotted  to  Marco 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  of  the  Rules,  with  a  site 
restriction  of  14  kilometers  (8.7  miles) 
northeast  of  the  community.  The 
coordinates  for  Channel  255A  at  Marco 
are  North  Latitude  25-59-57  and  West 
Longitude  81-38-38.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  November  18, 1994. 


UMI 
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FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-282. 
adopted  September  27. 1994,  and 
released  October  4, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street  NW..  Room  246,  or 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Punta  Gorda.  Channel 
225C2.  and  adding  Charlotte  Harbor. 
Channel  225C1,  and  by  removing 
Channel  224A  and  adding  Channel 
255A  at  Marco. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-24889  Filed  10-6-94:  8:45  am] 

BILUNG  CODE  6712-41-M 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  209  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Terrorist 
Countries 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  require  offerors  and 
contractors  to  report  commercial 
transactions  they  have  conducted  with 
the  government  of  a  terrorist  country. 


DATES:  Effective  date:  September  29. 
1994. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  December  6. 1994.  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  Attn: 
Ms.  Michele  Peterson.  PDUSD 
(A&T)DP(DAR),  IMD  3D139.  3062 
Defense  Pentagon.  Washington.  DC 
20301-3062.  Telefax  number  (703)  604- 
5971.  Please  cite  DFARS  Case  93-D319 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Michele  Peterson.  (703)  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  843  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994 
(Public  Law  103-160)  requires  offerors 
and  contractors  under  DoD  solicitations 
and  contracts  exceeding  S5.000.000  to 
report  commercial  transactions 
conducted  with  the  Government  of  a 
terrorist  country.  This  interim  rule  adds 
new  language  to  DFARS  Subpart  209.1, 
a  new  provision  at  252.209-7003,  and  a 
new  clause  at  252.209-7004  to 
implement  the  requirements  of  Section 
843  of  Public  Law  103-160.  The  rule 
also  revises  the  provision  at  252.209- 
7001  for  consistency  with  the 
terminology  used  in  the  new  provision 
and  clause. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  etseq., 
because  the  rule  only  applies  to 
contracts  exceeding  $5,000,000.  An 
initial  regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  subparts  will  be 
considered  in  accordance  with  Section 
610  of  the  Act.  Such  comments  must  be 
submitted  separately  and  cite  DFARS 
Case  93-D319  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
applies.  A  request  for  approval  of  the 
information  collection  requirement  has 
been  sent  to  the  Office  of  Management 
and  Budget. 


List  (tf  Subjects  in  48  CFR  Parts  209  and 
252 

Government  procurement 
Claudia  L.  Nangle. 

Deputy  Director,  Defense  Acquisition 
Regulations  Council. 

Therefore.  CFR  Parts  209  and  252  are 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  209  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  209— CONTRACTOR 
QUAUFICATIONS 

2.  Section  209.104-1  is  amended  by 
revising  the  title  of  paragraph  (g)(i)  and 
adding  paragraph  (^(iii)  to  read  as 
follows: 

209.104-1    General  standards. 

(g)  (i)  Ownership  or  control  by  the 

government  of  a  terrorist  country  *  *  * 

*        •        •        »        • 

(iii)  Commercial  transactions  with  the 
government  of  a  terrorist  country. 

(A)  In  accordance  with  Section  843  of 
the  National  Defense  AuthorizationjVct 
for  Fiscal  Year  1994  (Pubhc  Law  103- 
160)— 

(1)  Each  offeror  submitting  an  offer 
exceeding  $5,000,000  must  disclose 
each  commercial  transaction  that  it  has 
conducted  with  the  government  of  a 
terrorist  country  since  February  28, 
1994;  and 

(2)  For  each  contract  exceeding 
$5,000,000,  the  contractor  must 
annually  report  each  conmiercial 
transaction  that  it  conducts  during  the 
coxuse  of  the  contract  (but  not  beyond 
September  30. 1996)  with  the 
government  of  a  terrorist  country. 

(B)  Upon  award  of  a  contract 
exceeding  $5,000,000  to  an  offeror 
disclosing  that  it  has  conducted 
commercial  transactions  with  the 
government  of  a  terrorist  country,  the 
contracting  officer  shall — 

(1)  Forward  a  copy  of  the  offeror's 
disclosure  to  the  Deputy  Director  of 
Defense  Procurement  (Foreign 
Contracting);  and 

(2)  Include  wdth  the  disclosure  the 
following  information: 

(i)  Offeror's  name  and  address; 

(ii)  Contracting  officer's  name  and 
telephone  nimiber;  and 

(iii)  Contract  number  and  award  date. 

3.  Section  209.104-70  is  amended  by 
revising  the  title  and  paragraph  (a)  and 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 


209.104-70   SoUcitatkMt  provisions  and 
contract  clause. 

(a)  Use  the  provision  at  252.209-7001. 
Disclosure  of  Ownership  or  Control  by 
the  Government  of  a  Terrorist  Country, 
in  all  solicitations  expected  to  result  in 
contracts  of  $100,000  or  more. 
*        •        *        •        * 

(c)  Use  the  provision  at  252.209-7003, 
Disclosure  of  Commercial  Transactions 
with  the  Government  of  a  Terrorist 
Country,  in  all  solicitations  expected  to 
result  in  contracts  exceeding 
$5,000,000. 

(d)  Use  the  clause  at  252.209-7004, 
Reporting  of  Commercial  Transactions 
with  the  Government  of  a  Terrorist 
Country,  in  all  solicitations  that  include 
the  provision  at  252.209-7003.  and  in 
all  contracts  exceeding  $5,000,000. 

PART  252— SOUCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.209-7001  is  revised  to 
read  as  follows: 

252.209-7001    Disclosure  of  ownership  or 
control  by  tlie  government  of  a  terrorist 
cowntry. 

As  prescribed  in  209.104-70(a).  use 
the  following  provision: 

Disclosure  of  Ownership  or  Control  l>y  the 
Government  of  a  Terrorist  Countrv  (Sep 
1994) 

(a)  Definitions. 

As  used  in  this  provision — 

(1)  "Government  of  a  terrorist  country" 
includes  the  slate  and  the  government  of  a 
terrorist  country,  as  well  as  any  political 
subdivision,  agency,  or  instrumentality 
thereof. 

(2)  "Terrorist  country"  means  a  country 
determined  by  the  Secretary  of  State,  under 
section  6(jMl)(A)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C.  App. 
2405(j)(i)(A)),  to  be  a  country  the  government 
of  which  has  repeatedly  provided  support  for 
acts  of  international  terrorism.  As  of  the  date 
of  this  provision,  terrorist  countries  include: 
Cuba,  Iran,  Iraq.  Libya.  North  Korea,  Sudan, 
and  Syria. 

(3)  "Significant  interest"  means — 
(i)  Ownership  of  or  beneficial  interest  in  5 

percent  or  more  of  the  firm's  or  subsidiary's 
securities.  Beneficial  interest  includes 
holding  5  percent  or  more  of  any  class  of  the 
firm's  securities  in  "nominee  shares."  "street 
names."  or  some  other  method  of  holding 
securities  that  does  not  disclose  the 
beneficial  owner. 

(ii)  Holding  a  managemeht  position  in  the 
firm,  such  as  a  director  or  oRicen 

(iii)  Ability  to  control  or  influence  the 
election,  appointment,  or  tenure  of  directors 
or  officers  in  the  firm; 

(iv)  Ownership  of  10  percent  or  more  of  the 
assets  of  a  firm  such  as  equipment,  buildings, 
real  estate,  or  other  tangible  assets  of  the 
firm:  or 

(v)  Holding  50  percent  or  more  of  the 
indebtedness  of  a  firm. 


(b)  Prohitutjon  on  award. 
In  accordancs  with  10  U.S.C  2327,  no 

contract  may  be  awarded  to  a  firm  or  a 
subsidiary  of  a  firm  if  the  government  of  a 
terrorist  country  has  a  significant  interest  in 
the  firm  or  subsidiary,  unless  a  waiver  is 
granted  by  the  Secretary  of  Defense. 

(c)  Disclosure. 
If  the  government  of  a  terrorist  countrj'  has 

a  significant  interest  in  the  Offeror  or  a 
subsidiary  of  the  Offeror,  the  Offeror  shall 
disclose  such  interest  in  an  attachment  to  its 
offer.  If  the  Offeror  is  a  subsidiary,  it  shall 
also  disclose  any  significant  interest  the 
government  of  a  terrorist  country  has  in  any 
firm  that  owns  or  controls  the  subsidiary. 
The  disclosure  shall  include — 

(1)  Identification  of  each  government 
holding  a  significant  interest;  and 

(2)  A  description  of  the  significant  interest 
held  by  each  government. 

(End  of  provision) 

5.  Sections  252.209-7003  and 
252.209-7004  are  added  to  read  as 
follows: 

252.209-7003    Disclosure  of  Conwnercial 
Transactions  with  the  Government  of  a 
Terrorist  Country. 

As  prescribed  in  209.104-70(c).  use 

the  following  provision: 

Disclosure  of  Commercial  Transactions 
With  the  Government  of  a  Terrorist 
Country  (Sep  1994) 

(a)  Definitions. 
Government  of  a  terrorist  country  and 

terrorist  country  are  defined  in  the  Reporting 
of  Commercial  Transactions  with  the 
Government  of  a  Terrorist  Country  clause  of 
this  solicitation. 

(b)  Disclosure. 

(1)  Section  843  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994  (Pub. 
L  103-160)  requires  offerors  to  disclose 
commercial  transactions  conducted  with  the 
government  of  a  terrorist  country.  If  this  offer 
exceeds  S5,000,000.  and  if  the  Offeror  has 
conducted  such  transactions,  the  Offeror 
shall  disclose,  in  an  attachment  to  its  offer, 
each  commercial  transaction  that  it  has 
conducted  with  the  government  of  a  terrorist 
country  since  February  28.  1994.  The 
disclosure  shall  include — 

(i)  Identification  of  the  government  with 
which  each  transaction  was  conducted;  and 
(ii)  The  nature  of  each  transaction. 

(2)  This  disclosure  requirement  does  not 
apply  to- 
ol Transactions  conducted  by  affiliates  or 

subsidiaries  of  the  Offeror  or 

(ii)  Payment  or  receipt  of  payment  of  a 
judgment  or  award  ordered  by  a  court  or 
arbitral  tribunal  of  competent  jurisdiction. 
(End  of  provision) 

252.209-7004    Reporting  of  Commercial 
Transactions  ymith  the  Government  of  a 
Terrorist  Country. 

As  prescribed  in  209.104-70(d),  use 
the  following  clause: 
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Reporting  of  Commercial  Transactions  Wit^ 
the  Govenunent  of  a  Terrorist  Country  (Sed 
1994)  I 

(a)  Definitions. 
As  used  in  this  clause — 

(1)  Government  of  a  terrorist  country  '  . 
includes  the  state  and  the  government  of  a 
terrorist  country,  as  well  as  any  political 
subdivision,  agency,  or  instrumentality 
thereof. 

(2)  Terrorist  cou/it/y  means  a  country 
determined  by  the  Secretary  of  State,  under 
section  6())(1 )( A)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C.  App. 
2405(j)(l)(A)).  as  of  60  days  before  the 
contract  award  date,  to  be  a  counter  the 
government  of  which  has  repeatedly 
provided  support  for  acts  of  international 
terrorism.  As  of  the  date  of  this  clause, 
terrorist  countries  include:  Cuba,  Iran.  Iraq. 
Libya,  North  Korea.  Sudan,  and  Syria. 

(b)  Reporting. 

(1)  In  accordance  with  section  84j3  of  the 
National  Defense  Authorization  Act  for  Fiscal 
Year  1994  (Pub.  L.  103-160).  if  this  contract 
exceeds  55,000.000,  the  Contractor  shall 
report  each  commercial  transaction  that  it 
conducts  with  the  government  of  a  terrorist 
country  during  the  period  of  performance  o 
this  contract  (but  not  beyond  September  30. 
1996). 

(2)  This  reporting  requirement  does  not 
apply  to — 

(i)  Transactions  conducted  by  affiliates  or 
subsidiaries  of  the  Contractor:  or 

(ii)  Payment  of  receipt  of  pa>7nent  of  a 
judgment  or  award  ordered  by  a  court  or 
arbitral  tribunal  of  competent  jurisdiction. 

(3)  The  Contractor  shall  submit  reports  in 
the  following  format: 

Title  of  Report:  Report  of  Commercial 

Transactions  with  the  Government  of  a 
Terrorist  Countr>' 

Date  of  Report: 

Contract  Number: 

Contractor's  Name  and  Address: 

Name  and  Telephone  Number  of  Individual 
'  Submitting  Refwrt: 

Commercial  Transactions  with  the 

Government  of  a  Terrorist  Countrj': 

Country 


Nature  of  Commercial  Transaction 


(4)  The  Contractor  shall  submij  reports 
annually  by  September  30,  but  not  beyond 
September  30, 1996.  Each  report  shall 
include  transactions  conducted  during  the 
preceding  one-year  period  of  contract 
performance. 

(5)  The  Contractor  shall  submit  reports  to 
Deputy  Director  of  Defense  Procuitment 
(Foreign  Contracting).  PDUSD  (A&T)  DP  (FC  ) 
Washington,  DC  20301-3060. 

(End  of  clause) 
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48  CFR  Parts  209,  225.  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Award  to 
Foreign  Controlled  Contractors 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  a  statutory 
prohibition  against  award  of  a  DoD 
contract  imder  a  national  security 
program  to  an  entity  controlled  by  a 
foreign  government. 
DATES:  Effective  date:  September  29. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Michele  Peterson.  (703)  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  amends  and  finalizes  an  interim 
rule  published  as  Item  VII  of  DAC  91- 
5,"" at  58  FR  28458,  on  May  13,  1993,  that 
implemented  10  U.S.C.  2536. 10  U.S.C. 
2536  prohibits  award  of  a  DoD  contract 
under  a  national  security  program  to  an 
entity  controlled  by  a  foreign 
government,  if  access  to  proscribed 
information  is  required  to  perform  the 
contract. 

Section  842  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994 
(Pub.  L.  103-160)  amended  10  U.S.C. 
2536  by  revising  the  definition  of 
"entity  controlled  by  a  foreign 
government"  to  exclude  organizations 
and  corporations  that  are  owned,  but  are 
not  controlled,  either  directly  or 
indirectly,  by  a.foreign  government  if 
the  owmership  of  the  organization  or 
corporation  by  the  foreign  government 
was  effective  before  October  23, 1992. 

This  final  rule  differs  from  the  interim 
rule  in  that  it  (1)  revises  the  definition 
of  "entity  controlled  by  a  foreign 
government"  as  required  by  Section  842 
of  Public  Law  103-160;  (2)  revises  the 
definition  of  "effectively  owned  or 
controlled"  for  clarity;  (3)  revises  the 
definition  of  "foreign  government"  for 
consistency  with  the  regulations  of  the 
Treasury  Department  Office  of  Foreign 
Assets  Control  at  31  CFR  Ch.  V;  and  (4) 
contains  minor  clarifying  revisions. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C  601,  et  seq.,  because  the  rule  only 
applies  to  a  small  niunber  of  contracts 
and  companies.  No  comments  were 


received  on  the  impact  of  this  rule  on 
small  entities  during  the  public 
comment  period. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
applies.  The  information  collection 
requirement  in  this  final  rule  is 
approved  through  December  31, 1996, 
under  OMB  Control  Niunber  0704-0353. 

List  of  Subjects  in  48  CFR  Parts  209, 
225,  and  252 

Government  procurement. 
Claudia  L.  Naugle, 

Deputy-  Director,  Defense  Acquisition 
Regulations  Council. 

Accordingly,  the  interim  rule 
amending  48  CFR  Parts  209,  225.  and 
252,  which  was  published  at  58  FR 
28458  on  May  13. 1993,  is  hereby 
adopted  as  a  final  rule  with  the 
following  changes. 

1.  The  authority  citation  for  48  CFR 
Parts  209,  225,  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1, 

PART  20»-CONTRACTOR 
QUALIFICATIONS 

2.  Section  209.101  is  revised  to  read 
as  follows: 

209.101    Definitions. 

"Entity  controlled  by  a  foreign 
goverrunent,"  "foreign  government." 
and  "proscribed  information,"  are 
defined  in  the  provision  at  252.209- 
7002,  Disclosure  of  Ownership  or 
Control  by  a  Foreign  Government. 

3.  Section  209.104-1  is  amended  by 
revising  paragraph  (g){ii)(A)  and  the  last 
two  sentences  of  paragraph  (g)(ii)(C)  to 
read  as  follows: 
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General  standards. 

*        •        • 


209.104-1 

•  • 

(g)'   *   • 

(ii)*   *   • 

(A)  Under  10  U.S.C.  2536(a).  no  DoD 
contract  under  a  national  security 
program  may  be  awarded  to  an  entity 
controlled  by  a  foreign  government  if 
that  entity  requires  access  to  proscribed 
information  to  perform  the  contract. 

•  »        «        »        » 

(C)  *  *  *  Waiver  requests,  prepared 
by  the  requiring  activity  in  coordination 
with  the  contracting  officer,  shall  be 
processed  through  the  Director  of 
Defense  Procurement,  Office  of  the 
Under  Secretary  of  Defense  (Acquisition 
&  Technology),  and  shall  include  a 
proposed  national  interest 
determination.  The  proposed  national 
interest  determination,  prepared  by  the 


requiring  activity  in  coordination  with 
the  contracting  officer,  shall  include: 

4.  Section  225.702  is  revised  to  read 
as  follows: 

225.702    Restrictions. 

See  209.104-l(g)(i)  for  restrictions  on 
contracting  with  firms  owned  or 
controlled  by  foreign  governments  that 
support  terrorism.  See  209.104-l(g)(}i) 
for  prohibition  on  award  of  a  DoD 
contract  imder  a  national  security 
program  to  an  entity  controlled  by  a 
foreign  government  when  access  to 
proscribed  information  is  required  to 
perform  the  contract. 

5.  Section  252.209-7002  in  fieu  of 
"APR  is  amended  by  revising  the  clause 
date  to  read  "SEP  1994"  and  by  revising 
paragraphs  (a)(1),  (2),  (3)  and  (b)  to  read 
as  follows: 

252.209-7002    Disclosure  of  Ownership  or 
Control  by  a  Foreign  Government 

•        *        *      .  •        • 

(a)  Definitions. 

As  used  in  this  provision — 

(1)  Effectively  owned  or  controlled 
means  that  a  foreign  government  or  any 
entity  controlled  by  a  foreign 
government  has  the  power,  either 
directly  or  indirectly,  whether  exercised 
or  exercisable,  to  control  the  election, 
appointment,  or  tenure  of  the  Offeror's 
officers  or  a  majority  of  the  Offeror's 
board  of  directors  by  any  means,  e.g., 
ownership,  contract,  or  operation  of  law 
(or  equivalent  power  for  unincorpdrated 
organizations). 

(2)  Entity  controlled  by  a  foreign 
government — 

(i)  Means — 

(A)  Any  domestic  or  foreign 
organization  or  corporation  that  is 
effectively  owned  or  controlled  by  a 
foreign  government;  or 

(B)  Any  individual  acting  on  behalf  of 
a  foreign  government. 

(ii)  Does  not  include  an  organization 
or  corporation  that  is  owned,  but  is  not 
controlled,  either  directly  or  indirectly, 
by  a  for<»ign  government  if  the 
ownership  of  that  organization  or 
corporation  by  that  foreign  government 
was  effective  before  October  23, 1992. 

(3)  Foreign  government  includes  the 
state  and  the  government  of  any  country 
(other  than  the  United  States  and  Its 
possessions  and  trust  territories)  as  well 
as  any  political  subdivision,  agency,  or 
instrumentahty  thereof. 

•        •        •        »        » 

(b)  Prohibition  on  award. 

No  contract  under  a  national  sectirity 
program  may  be  awarded  to  an  entity 
ccHitrolled  by  a  foreign  government  if 
that  entity  requires  access  to  proscribed 
information  to  perform  the  contract. 


unless  the  Secretary  of  Defense  or  a 
designee  has  waived  appfication  of  10 
U.S.C.  2536(a). 

*        •        •        •        • 

IFR  Doc.  94-24773  Piled  10-6-94;  8:45  am] 
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DEPARTMErrr  OF  TRANSPORTATION 
Federal  Transit  Administration 
49  CFR  Part  604 

Charter  Service  Regulation;  Technical 
Amendment 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Final  Rule;  technical 

amendment. 


SUMMARY:  This  document  amends  the 
Federal  Transit  Administration  Charter 
Service  Regulation  by  extending  the 
charter  service  demonstration  program 
mandated  by  section  3040  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  through  October 
31,  1995.  This  extension  has  been 
granted  in  order  to  accommodate  several 
participants  in  the  demonstration 
program,  who  consider  that  the  initial 
demonstration  period  is  inadequate.  It 
will  allow  both  public  and  private 
operators  to  participate  in  the  program 
over  two  summer  and  two  winter 
periods,  thereby  providing  FTA  with 
more  substantive  data  on  which  to  base 
its  evaluation  of  the  effectiveness  of  the 
program. 

EFFECTIVE  DATE:  October  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Daguillard,  Deputy  Assistant  Chief 
Counsel.  FTA  Office  of  Chief  Counsel, 
(202) 366-1936. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  published  in  the  Federal  Register 
on  July  9, 1993  (58  FR  36894) 
estabhshed  a  charter  services 
demonstration  program  which  would 
allow  transit  operators  to  meet  the  needs 
of  government,  civic,  charitable  and 
other  community  activities,  as  directed 
by  section  3040  of  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA).  Under  the  program,  recipients 
in  eight  sites  within  four  states  are 
allowed  to  provide  direct  charter  service 
as  determined  by  local  officials.  The 
rule  provided  that  the  demonstration 
program  would  be  conducted  from 
August  9, 1993,  to  August  9. 1994. 

Because  of  specific  local 
ciromistances,  however,  certain 
participants  were  imable  to  begin  their 
demonstration  programs  on  the  effective 
date  of  August  9, 1993.  hi  order  to 
provide  these  participants  with  a  full 


12-month  implementation  period,  FTA 
published,  on  October  12, 1993,  a 
technical  amendment  extending  the 
program  through  October  31, 1994  (58 
FR  52684). 

In  May  1994,  the  American  Public 
Transit  Association  (APTA),  on  behalf 
of  several  transit  agencies  participating 
in  the  demonstration  program, 
requested  a  further  extension  to  allow 
both  pubhc  and  private  operators  to 
participate  in  the  program  over  two 
summer  and  two  winter  periods.  APTA 
indicated  that  the  extension  would 
provide  FTA  with  more  complete  data 
upon  which  to  base  both  its  evaluation 
of  the  program  and  the  report  and 
recommendations  to  Congress  on  the 
charter  regulation  mandated  bv  section 
3040(c)  of  ISTEA. 

Section  3040  of  ISTEA  provides  that 
the  demonstration  program  should  be 
established  in  consultation  with  both 
public  and  private  operators.  To  this 
end,  FTA  developed  the  program  in 
consultation  with  an  advisor\' 
committee  convened  for  that  purpose, 
and  composed  of  an  equal  number  of 
representatives  of  the  public  and  private 
sectors.  Since  some  private  operators  in 
the  demonstration  sites  are  likely  to  be 
affected  by  the  extension  of  the  ' 
program,  FTA  forwarded  copies  of 
APTA's  request  to  all  of  the  private 
sector  members  of  the  advisory 
committee  for  comment.  The  majority  of 
committee  members  responding  to 
FTA's  request  for  comments  were 
favorable  to  an  extension  of  the 
demonstration  program.  Moreover,  FTA 
agrees  that  extending  the  demonstration 
would  allow  the  collection  of  more 
substantive  data  on  which  to  base  its 
evaluation  of  the  program.  Accordingly, 
FTA  hereby  extends  the  charter  service 
demonstration  program  for  an 
additional  12-month  period,  ending  on 
October  31, 1995.  All  transit  agencies 
participating  in  the  program  may 
provide  charter  services  in  conformance 
with  49  CFR  604.9(b)(8)  during  this 
period. 

Regulatory  Impacts  and  Assurances 

A.  Executive  Order  12866 

The  Department  ha  determined  that 
this  proposed  rule  is  not  subject  to 
review  under  Executive  Order  12866. 
Moreover,  the  rule  is  not  significant 
under  the  Department's  Regulatory 
Pohcies  and  Procedures  (44  FR  11034; 
Feb.  26, 1979).  Since  this  final  rule 
makes  only  technical  amendments  to 
current  regidatory  language,  it  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal; 
therefore.,  a  full  regulatory  evaluation  is 
not  required. 
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B.  I^guhtoryFlexibiUtyAct 

In  aocordanoe  with  5  U.S.C.  605(b),  as 
added  by  the  Regidatoiy  Flexibility  Act. 
Pub.  L.  96-354,  FTA  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Act. 

C.  Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  infonnation  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501, 
etseq. 

D.  Federalism 

This  action  has  been  reviewed  under 
Executive  Order  12612  on  Federalism 
and  FTA  has  determined  that  it  does  not 
have  implications  for  principles  of 
Federalism  that  warrant  the  preparation 
of  a  Federalism  Assessment.  If 
promulgated,  this  rule  will  not  limit  the 
policy  making  or  administrative 
discretion  of  the  States,  nor  will  it 
impose  additional  costs  or  btirdens  on 
the  States,  nor  will  it  affect  the  States' 
abilities  to  discharge  the  traditional 
State  governmental  functions  or 
otherwise  affect  any  aspect  of  State 
sovereignty. 

List  of  Subiects  in  49  CFR  Part  604 

Bus,  Grant  programs — ^transportation, 
Mass  transportation,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  title  49,  Code-of 
Federal  Regulations,  part  604,  Charter 
Service,  is  amended  as  follows: 

PART  604-{AMENDED] 

1.  The  authority  citation  for  part  604 
continues  to  read  las  follows: 

AiMbority:  Federal  Transit  Act.  as  amended 
(49  U.S.C  1601  et  seq.);  23  U.S.C  103(e)(4), 
142(a),  and  142(c):  and  49  CFR  1.51. 

2.  Section  604.9  is  amended  by 
revising  paragraph  (b)(8)(iv)  to  read  as 
follows: 

§604.9   Charter  Service. 

*       *        •        •        * 

(b)(8)*  *  • 

(iv)  The  service  described  in  this 
subsection  may  be  provided  only  during 
the  demonstration  program  to  be 
conducted  through  October  31, 1995,  in 
the  following  sites: 

(A)  Monterey,  California; 

(B)  Oklahoma  City,  Oklahomav 

(C)  St  Louis,  Missouri; 

(D)  Yolo  County.  California; 

(E)  Foiu-  sites  within  the  State  of 
Michigan. 


Issued  on:  CX:tober  4. 1994. 
Gordon  |.  Linton. 

Administrator 

[FR  Doc  94-24897  Filed  10-&-94;  8:43  am] 

MUJNQ  0006  4910-C7-P 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1030 

[Ex  Parte  No.  346  (Sub-No.  30)] 

Rail  General  Exemption  Authority- 
Exemption  of  Rock  Salt,  Salt 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  exempting 
from  regulation  the  transportation  by 
rail  of  rock  salt  (STCC  No.  14-715)  and 
salt  (STCC  No.  28-991).  These 
commodities  are  added  to  the  list  of 
exempt  commodities  in  49  CFR  part 
1039.  as  set  forth  below.  This  exemption 
does  not  embrace  exemptions  from 
regulation  of  car  hire  and  car  service. 
EFFECTIVE  DATE:  November  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Yates,  (202)  927-5296  or  Joseph  H. 
Dettmar,  (202)  927-5660.  [TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  see  the 
Commission's  printed  decision.  To 
obtain  a  copy  of  the  full  decision,  write 
to.  call,  or  pick  up  in  person  ftxjm: 
Dynamic  Concepts.  Inc.,  Room  2229, 
1201  Constitution  Avenue,  Washington, 
DC  20423.  Telephone  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TOO 
services:  (202)  927-5721.) 

On  October  21, 1993.  at  58  FR  54320, 
we  requested  comments  on  a  proposal 
by  the  Association  of  American 
Railroads  (AAR)  to  exempt  from 
regulation  the  railroad  transportation  of 
rock  salt  and  salt.  The  comments  have 
been  received  and  analyzed.  We  are 
approving  AAR's  proposal. 

We  reaffirm  our  initial  finding  that 
the  exemption  will  not  significantly 
affect  either  the  quality  6f  the  human 
environment  or  the  conservation  of 
energy  resources. 

We  also  reaffirm  our  initial  finding 
that  the  exemption  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  1039 

Agricultural  commodities,  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 

Decided:  September  26, 1994. 


By  the  Commission,  Chairman  McDonald. 
Vice  Chaimian  Phillips,  and  Commissioners 
Sinunons  and  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1039 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1030-EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321  and  1050S:  and 
5  U.S.C  553. 

2.  In  §  1039.11,  paragraph  (a),  the 
following  new'  entries  are  added  at  the 
end  of  the  table  to  read  as  follows: 

§  1039.1 1    Miscellaneous  commodities 
exemptions. 

(a)*  *  * 
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STCC 
1^ 


STCC  tariff 


Commodity 


14    715    6001-V 

eff.  1-1-94. 
28    991     ...„.do 


Rock  salt 
Salt 


*        •        •        •        • 

[FR  Doc  94-24896  Filed  10-6-94:  8:45  am] 

BIUJNOCOOE  703$-01-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  100394A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  ilirected 
fishing  for  pollock  in  Statistical  Area  61 
(between  159"  and  170°  W.  long.)  in  the 
Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  exceeding  the  1994 
total  allowable  catch  (TAC)  for  pollock 
in  Statistical  Area  61. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  October  4, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 


Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B),  the  1994  pollock 
TAC  for  Statistical  Area  61  is 
established  by  the  final  1994 
specifications  (59  FR  7647,  February  16, 
.     1994)  as  22.130  metric  tons  (mt).  The 
fourth  quarterly  allowance  of  that  TAC 
for  Statistical  Area  61  became  available 
at  noon,  October  1. 1994,  pursuant  to 
§672.20(a)(2)(iv). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §672.20(c)(2)(ii),  that 
the  1994  TAC  for  pollock  in  Statistical 
f     Area  61  soon  will  be  reached.  The 

Regional  Director  established  a  directed 
fishing  allowance  of  21,500  mt,  and  has 
set  aside  the  remaining  630  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  directed  fishing 
for  pollock  in  Statistical  Area  61  is 
prohibited,  effective  from  12  noon, 
A.l.t.,  October  4, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  uiu 
E.0. 12866. 

Authority:  16  U.S.C.  1801  ej 
Dated:  October  4, 1994. 
Richard  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marh^e  Fisheries 
Service. 

(FR  Doc.  94-24911  Filed  10-^94;  3:38  pm) 
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50  CFR  Part  676 

[Docket  No.  940683-4277;  LD.  060994B] 

RIN  0648-AE79 

Limited  Access  Management  of 
Federal  Fisheries  in  and  off  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  Amendment  31  to  the 


Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI), 
Amendment  35  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA), 
and  a  regulatory  amendment  affecting 
the  Pacific  halibut  fishery  in  and  off  of 
the  State  of  Alaska  (Alaska  or  State). 
This  action  implements  the  Modified 
Block  Proposal,  which  is  necessary  to 
prevent  excessive  consolidation  of  the 
halibut  and  sablefish  fisheries.  This 
action  also  clarifies  the  transfer  process 
for  the  Individual  Fishing  Quota  {ITCQ 
program. 

EFFECTIVE  DATE:  November  7,  1994; 
e.xcept  the  amendments  to  §§  676.16, 
676.20(0,  and  676.22(g),  which  will 
become  effective  on  January  1, 1995. 
ADDRESSES:  Copies  of  Amendments  31, 
35,  and  the  Environmental  Assessment/ 
Regulatory  Impact  Review/Final 
Regulatory  Flexibility  Analysis  for  the 
Modified  Block  Proposal  to  the  IFQ 
Program,  may  be  obtained  from  the 
North  Pacific  Fishery  Management 
Council  (Council),  P.O.  Box  103136. 
Anchorage,  AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Modified  Block  Proposal,  as  well 
as  the  other  alternatives  for  the  IFQ 
program  for  fixed-gear  halibut  and 
sablefish  fisheries,  are  described  in  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (Analysis)  dated 
December  17, 1993.  Language  amending 
the  BSAI  and  the  GOA  FMPs  was 
developed  for  the  Modified  Block 
Proposal,  the  Council's  chosen 
alternative. 

The  amendments  to  the  FMPs  affect 
the  sablefish  fisheries  in  the  exclusive 
economic  zone  off  Alaska,  which  are 
managed  in  accordance  with  the  BSAI 
and  the  GOA  groundfish  FMPs.  The 
Council  prepared  both  FMPs  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

The  domestic  fishery  for  halibut  in 
and  off  of  Alaska  is  managed  by  the 
International  Pacific  Halibut 
Commission  (IPHC),  as  provided  by  the 
Convention  between  the  United  States 
and  Canada  for  the  Preservation  of  the 
Halibut  Fishery  of  the  Northern  Pacific 
Ocean  and  the  Bering  Sea  (Convention) 
and  the  Northern  Pacific  Halibut  Act  of 
1982  (Halibut  Act).  The  Convention  and 
the  Halibut  Act  authorize  the  Council  to 
develop  regulations  that  are  in  addition 
to,  but  not  in  conflict  with,  regulations 


adopted  by  the  IPHC  affecting  the  U.S. 
halibut  fishery.  Under  this  authority,  the 
Council  may  develop,  for  approval  by 
NMFS,  limited-access  policies  for  the 
Pacific  halibut  fishery  in  Convention 
waters  in  and  off  of  Alaska. 

The  Council  acted  under  these 
authorities  in  recommending  changes  to 
the  IFQ  program  for  the  halibut  and 
sablefish  fisheries.  The  Council,  through 
these  changes,  intends  to  promote  the 
conservation  and  management  of  the 
sablefish  and  halibut  fisheries,  and  to 
further  the  objectives  of  the  Magnuson 
Act  and  the  Halibut  Act. 

QS  Block  Proposals 

Concern  over  the  potential  for 
excessive  consolidation  of  fishing 
privileges  under  the  IFQ  program  was 
the  impetus  for  the  Modified  Block 
Proposal.  The  Modified  Block  Proposal 
provides  that  (1)  initial  allocations  of 
QS  that  represent  less  than  20,000  lb  (9 
mt)  of  IFQ  in  the  implementation  year 
will  be  issued  as  a  block,  (2)  QS  that 
represent  20,000  lb  (9  mt)  or  more  of 
IFQ  in  the  implementation  year  will  be 
"unblocked"  QS,  and  (3)  QS  in  a  block 
cannot  be  separated  and  will  have  to  be 
transferred  as  a  block.  For  each  species 
in  each  IFQ  regulatory  area,  a  person 
who  does  not  hold  any  unblocked  QS 
can  hold  up  to  two  QS  blocks  for  that 
area,  but  the  sum  of  the  two  QS  blocks 
cannot  exceed  use  limits  in  50  CFR 
676.22  (e)  and  (f).  A  person  who  holds 
unblocked  QS  for  an  IFQ  regulatory  area 
can  hold  only  one  QS  block  for  that 
area,  provided  that  the  total  QS  held, 
blocked  and  unblocked,  for  that  IFQ 
regulatory  area  does  not  exceed  use 
limits  referenced  above.  The  Modified 
Block  Proposal  also  provides  that  QS 
blocks  resulting  in  less  than  1,000  lb 
(0.5  mt)  of  IFQ  for  halibut,  or  3,000  lb 
(1.4  mt)  of  IFQ  for  sablefish.  in  the 
implementation  year  can  be  combined. 
The  QS  block  resulting  trom  this 
combination  cannot  exceed  1,000  lb  (0.5 
mt)  for  halibut  or  3,000  lb  (1.4  mt)  for 
sablefish.  This  "sweeping-up"  provision 
will  allow  very  small  QS  allocations  to 
be  combined  into  "fishable"  amounts. 

The  Modified  Block  Proposal  is 
intended  to  reduce  the  maximum 
potential  consolidation  relative  to  the 
current  IFQ  program.  The  Analysis 
indicated  that,  if  actual  consolidation  is 
proportional  to  the  estimates  of 
maximum  potential  consolidation,  more 
QS  holders  are  likely  to  remain  in  the 
halibut  and  sablefish  fisheries  under  the 
Modified  Block  Proposal  than  under  the 
current  IFQ  program. 

The  Modified  Block  Proposal  will  not 
interfere  with  the  opportunities 
currently  available  under  the  IFQ 
program  for  larger  operations,  because 
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QS  allocations  for  an  IFQ  regulatory 
area  that  represent  20,000  lb  (9  mt)  or 
more  of  IFXJ  in  1994  will  remain 
unblocked.  The  Council  decided  that 
the  Modified  Block  Proposal  would 
protect  small  producers,  part-time 
participants,  and  entry-level 
participants — who  may  tend  to 
disappear  because  of  excessive 
consolidation  under  the  current  IFQ 
program — without  compromising  the 
flexibility  and  the  economic  efficiency 
of  the  IFQ  program  as  a  whole. 

Whether  QS  is  blocked  or  unblocked 
will  be  determined  by  the  QS  pools  for 
each  IFQ  regulatory  area  as  they  exist  on 
October  17, 1994.  Using  a  specific  date 
to  calculate  whether  to  block  QS 
ensures  that  all  persons  are  treated  in  a 
similar  manner,  regardless  of  when  their 
QS  is  issued.  October  17, 1994,  was 
chosen  as  the  date  to  calculate  QS 
because  it  was  long  enough  after  the 
application  period,  which  ended  July 
15.  1994,  to  allow  the  QS  pools  to 
achieve  QS  amounts  reflective  of  their 
eventual  range,  but  long  enough  before 
the  1995  fishing  season  to  allow  for 
transfers  of  QS  for  that  fishing  season. 

Transfer  of  QS  Blocks 

Blocked  and  unblocked  QS  will  be 
transferable  subject  to  the  approval  of 
the  Director,  Alaska  Region,  NMFS 
(Regional  Director),  and  compliance    - 
with  the  transfer  regulations  found  in  50 
CFR  part  676.  Changes  are  made  to  the 
transfer  procedure  in  50  ^FR  part  676  to 
accommodate  the  Modified  Block 
Proposal,  and  to  clarify  further  the 
transfer  process.  Further  information  on 
the  rationale  for  these  changes,  and  on 
the  Modified  Block  Proposal,  can  be 
found  in  the  proposed  rule  published  in 
the  Federal  Register  on  June  28, 1994 
(59  FR  332721. 

Changes  From  the  Proposed  Rule  in  the 
Final  Rule 

1.  The  amendatory  language  to 
§  676.20  in  the  proposed  rule  was 
niunbered  in  such  a  manner  that 
e.xisting  paragraphs  (a)(1)  Qualified 
persons  and  (a)(2)  Vessel  categories 
would  have  been  deleted.  This  was  a 
technical  oversight.  Paragraphs  (a)(1) 
and  (a)(2)  of  §  676.20  will  remain  as 
published  on  November  9,  1993  (58  FR 
59375),  and  will  not  be  amended  by  this 
final  rule.  The  amendatory  language  in 
paragraphs  (a)(1)  and  (a)(2)  of  §  676.20, 
which  was  in  the  proposed  rule 
published  June  28. 1994,  (59  FR  33272) 
will  be  incorporated  in  paragraph  (a)  of 
§676.20  of  this  final  rule. 

2.  The  reference  to  §  676.22  in 

§  676.21(c)(2)  was  changed  to  §676.22(j) 
to  indicate  the  paragraph  of  the 
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regulatory  teact  intended  to  be  referenced 
by  the  citation. 

Response  to  Comments 

Twenty-two  letters  of  comments  were 
received  regarding  the  Modified  Block 
Proposal.  Twelve  letters  provided 
comments  that  supported  the  Modified 
Block  Proposal,  eight  letters  provided 
comments  in  opposition,  and  two  letters 
provided  no  comments.  These 
comments,  which  are  summarized  and 
responded  to  below,  were  considered 
during  the  formulation  of  the  final  rule. 

Comment  1:  The  Modified  Block 
Proposal  is  overly  restrictive,  especially 
to  the  smaller  vessel  categories. 

Response:  Though  the  Modified  Block 
Proposal  will  have  a  larger  impact  on 
the  smaller  vessel  categories,  the 
determining  factor  of  whose  QS  will  be 
blocked  is  the  amount  of  catch  landed 
and  duration  of  participation  during  the 
qualifying  years,  not  vessel  size.  Some 
ovmers/lessees  of  large  and  small 
vessels  will  be  issued  QS  as  a  block,  and 
some  owners/lessees  will  be  issued 
unblocked  QS.  More  owners/lessees  of 
smaller  vessels  will  have  blocked  QS 
due  to  smaller  harvests  during  the 
qualifying  years. 

Comment  2:  Most  of  the  QS  issued  in 
smaller  vessel  categories  will  be 
blocked.  The  QS  in  small  blocks  will 
have  less  value,  making  those  blocks 
difficult  to  market. 

Response:  The  response  to  Comment 
1  addresses  why  most  QS  issued  in 
smaller  vessel  categories  will  be 
blocked.  Any  detramination  on  the 
value  of  blocked  or  imblocked  QS, 
whether  in  large  or  small  quantities,  is 
purely  speculative.  Blocked  QS  may  be 
more  or  less  valuable  than  \mblocked 
QS,  depending  upon  market  forces. 
Small  blocks,  with  their  lesser  overall 
dollar  value,  will  make  the  IFQ  Program 
more  accessible  to  new  entrants. 
Furthermore,  the  Modified  Block 
Proposal  allows  very  small  blocks  to  be 
combined  i^to  fishable  amoimts  under 
the  "sweep-up"  provision. 

Comment  3:  All  QS  should  be  blocked 
or  unblocked.  It  is  inequitable  and 
discriminatory  to  block  some  QS  and 
not  other  QS. 

Response:  Blocking  all  QS  was 
considered  along  with  the  Modified 
Block  Proposal  in  the  Analysis  (see 
Sitka  Block  Alternative  and  Full/Partial 
Block  Alternative).  The  Council  selected 
the  Modified  Block  Proposal  fi-om 
among  the  other  block  proposals 
because:  (1)  Like  the  other  block 
alternatives,  it  prevented  excessive 
consolidation  of  QS;  and  (2)  unhke  the 
other  block  alternatives,  it  did  not 
interfere  with  the  opportunities 
currently  available  to  larger  operations 


in  the  fixed-gear  Pacific  haUbut  and 
sablefish  fisheries  by  blocking  all  QS. 

The  guidelines  for  FMPs  at  50  CFR 
602.14  (national  standard  4 — 
Allocations)  indicates  that  total  parity  in 
allocations  is  not  necessary  to  comport 
with  fairness  and  equity.  Allocation 
decisions  by  the  Council  may  be  fair 
and  equitable  if  those  decisions  are 
justified  in  terms  of  the  objectives  of  the 
FMP  amendment.  The  Modified  Block 
Proposal  was  designed  to  preserve  the 
way  of  life  for  fishermen  and  their 
families  and  the  dependence  of  local 
communities  on  the  fishery,  which  are 
legitimate  social  factors  provided  in  the 
guidelines  and  identified  by  the 
Coimcil.  Furthermore,  the  Modified 
Block  Proposal  does  not  discriminate 
between  residents  of  different  states, 
which  is  the  standard  specified  at 
§  602.14(b). 

Comment  4:  The  Modified  Block 
Proposal  is  inequitable  because  persons 
who  were  initially  issued  QS  who 
owned/leased  large  vessels  will  receive 
most  of  their  QS  unblocked,  allowing 
them  to  purchase  more  QS  up  to  the  use 
cap.  Persons  who  were  initially  issued 
QS,  however,  who  owned/leased  small 
vessels  will  be  issued  their  QS  in 
blocks,  preventing  them  from 
purchasing  QS  up  to  the  use  cap. 

Response:  As  explained  in  the 
response  to  Comment  3.  the  Modified 
Block  Proposal  is  not  inequitable  under 
the  guidelines  in  50  CFR  part  602. 
Furthermore,  although  the  Modified 
Block  Proposal  restricts  the  number  of     , 
QS  blocks  that  can  be  held  by  a  person     , 
(up  to  two  blocks  per  species  and  area), 
it  does  not  prevent  a  person  from  , 

purchasing  QS  up  to  the  use  cap.  For 
example,  if  a  person  is  initially  issued 
QS  in  a  block,  that  person,  like  a  person 
who  was  initially  issued  unblocked  QS, 
can  purchase  unblocked  QS  up  to  the 
use  cap. 

Comment  5:  The  Modified  Block 
Proposal  creates  a  monopoly  that  , 

violates  the  anti-trust  laws.  The  IFQ 
Program  should  be  administered  under 
a  "free  market"  system.  Gear 
restrictions,  rather  than  limited  access, 
should  be  used  to  manage  the  resource. 

Response:  The  Modified  Block 
Proposal  does  not  create  a  monopoly, 
nor  does  it  violate  anti-trust  laws.  The 
Modified  Block  Proposal  was  designed 
to  reduce  consolidation  by  ensuring  that 
more  persons  would  hold  QS  under  the 
Modified  Block  Proposal  than  may  have 
held  QS  without  it.  The  consolidation 
that  may  have  occurred  without  the 
Modified  Block  Proposal  could  be  more 
accurately  characterized  as  a  process 
that  tends  toward  monopolistic  control 
of  the  resource. 


QS.  whether  blocked  or  unblocked,  is 
a  harvest  privilege  that  may  be 
transferred.  The  value  of  transferred  QS 
is  not  limited  by  the  program.  The  value 
of  QS  will  be  determined  by  market 
forces,  and.  therefore,  the  IFQ  Program 
is  administered  under  a  "free  market" 
approach. 

Although  gear  restrictions  can  assist 
In  managing  a  fishery,  effective 
management  requires  a  holistic 
approach.  The  IFQ  Program  is  one  of  the 
many  management  tools  used  by  NMFS 
to  manage  effectively  the  Pacific  halibut 
and  sablefish  fisheries. 

Comment  6:  The  Modified  Block 
Proposal  will  create  different  classes  of 
QS  holders  depending  on  how  much  QS 
each  person  is  issued.  The  restrictions 
on  the  amount  of  blocks  that  can  be 
held,  along  with  the  various  sizes  of 
blocks,  may  necessitate  the  use  of 
brokerage  firms  to  facilitate  transfers. 

Response:  The  Modified  Blodc 
Proposal  does  not  create  different 
classes  of  QS  holders.  As  explained  in 
the  response  to  Comment  1,  the 
Modified  Block  Proposal  establishes  the 
criteria  for  determining  whether  QS  will 
be  blocked  and  unblodced.  A  person,  if 
issued  QS  in  a  block,  is  not  prohibited 
bom  obtaining  xmblocked  QS.  The 
transferable  natiire  of  QS  vfill  allow 
persons  to  hold  blocked  and/or 
unblocked  QS.  as  long  as  the  other 
requirements  on  holding  QS  are  met. 

The  Modified  Block  Proposal  may 
increase  QS  transaction  costs  because 
some  persons  (i.e.,  those  who  already 
hold  the  maximimi  blocks  allowed)  will 
be  required  to  transfer  away  one  block 
before  another  block  can  be  transferred 
to  them.  This  cost  may  be  exacerbated 
if  the  person  who  is  making  this 
transaction  has  a  specific  QS  amount  as 
a  target.  The  Analysis  for  the  Modified 
Block  Proposal  contemplated  and 
addressed  this  increase  in  transaction 
costs  for  transfers.  NMFS  concluded 
from  the  Analysis  that  the  benefits  of 
curbing  excessive  consolidation 
outweighed  the  increase  of  transaction 
costs  for  transfers. 

Comment  7:  Because  blocks  cannot  be 
divided  under  the  Modified  Block 
Proposal,  seizure  of  assets  by  the 
Internal  Revenue  Service  to  collect  on 
delinquent  taxes  would  mean  that  the 
entire  block  would  be  seized,  rather 
than  just  the  portion  of  QS  necessary  to 
satisfy  the  delinquency. 

flesponse.- This  course  of  events  (i.e., 
seizing  the  entire  block  to  satisfy  a  debt) 
was  evaluated  during  the  formulation  of 
the  mle.  NMFS  decided  that  the 
administrative  costs  associated  with 
dividing  blocks  was  not  justifiable, 
especially  because  any  inconvenience 
that  may  occur  by  seizing  the  entire 


block  is  due  to  the  QS  block  holder's 
own  delinquency.  QS  blocks  can  be  sold 
to  satisfy  the  existing  debt  like  any  other 
indivisible  asset.  After  the  debt  has  been 
satisfied,  excess  funds  can  be  returned, 
to  the  person  whose  block  had  been 
seized. 

Comment  8:  The  Modified  Block 
Proposal  will  create  greater 
administrative  and  enforcement  costs 
for  NMFS. 

Response:  There  will  be  no  significant 
increase  in  administrative  or 
enforcement  costs  because  of  the 
Modified  Block  Proposal.  The  Modified 
Block  Proposal  will  affect  the  initial 
allocation  and  transfer  of  QS.  This  can 
be  monitored  by  the  computer  at 
Restricted  Access  Management  Division, 
NMFS,  Alaska  Region,  which  is 
currently  programmed  to  perform  this 
task.  The  Modified  Block  Proposal  will 
not  affect  IFQ  resource  harvesting  or 
deliveries,  minimizing  any  impacts  on 
enforcement. 

Comment  9;  The  Modified  Block 
Proposal  will  decrease  consolidation  of 
fishing  operations  imder  the  IFQ 
program. 

Response:  The  Modified  Block 
Proposal  was  intended  to  prevent 
excessive  consolidation  that  might  have 
occurred  imder  the  IFQ  program.  This 
rationale  is  discussed  at  length  in  the 
Analysis  for  the  Modified  Block 
Proposal  and  the  proposed  rule 
published  in  the  Federal  Register  on 
June  28, 1994  (59  FR  33272).  In  brief, 
the  ModifiedBlock  Proposal  will 
prevent  excessive  consolidation  by 
blocking  a  portion  of  the  total  amount 
of  QS  issued  and  by  restricting  the 
number  of  blocks  that  can  be  held  by  an 
individual.  These  actions  will  increase 
the  potential  minimiun  holders  of  QS  to 
an  amount  greater  than  under  the  status 
quo. 

Comment  10:  The  Modified  Block 
Proposal  will  create  block  sizes  that  will 
provide  easy  access  to  the  IFQ  fisheries 
and  maintain  diversity  in  the  longline 
fleet. 

Response:  Under  the  Modified  Block 
Proposal,  all  initially  issued  QS  that 
would  resuh  in  less  than  20,000  lb  (9 
mt)  of  IFQ  using  the  1994  total 
allowable  catch  (TAC)  would  be 
blocked.  This  means  that  a  variety  of 
block  sizes  will  be  created,  and  will  be 
available  for  transfer.  Persons  who 
would  like  to  enter  the  fishery  would  be 
able  to  secure  a  smaller  block,  and  then 
subsequently  transfer  the  smaller  block 
for  a  larger  block  as  the  fishing 
operation  grows  and  the  experience  of 
the  person  increases.  This  "step" 
approach,  made  possible  by  the 
Modified  Block  Proposal,  assists  in  the 


growth  of  each  operation  to  efficient 
economies  of  scale. 

Also,  the  size  and  amoimt  of  QS 
blocks  will  remainconstant,  except  for 
consolidation  of  the  smallest  blocks 
under  the  "sweep-up"  provision.  This 
means  that  at  least  the  minimum 
number  of  QS  block  holders  will  hold* 
blocks  of  various  sizes,  providing 
diversity  in  the  longline  fleet. 

Comment  11:  The  Modified  Block 
Proposal  will  benefit  coastal 
communities  dependent  on  the  IFQ 
fisheries  by  reducing  the  amount  of  QS 
that  can  be  consolidated  into  larger 
operations,  ensuring  a  more  uniform 
landing  pattern  of  fishery  product,  and 
providing  higher  levels  of  harvesting 
employment. 

Response:  NMFS  concurs  with  this 
comment.  Along  with  reducing 
excessive  consolidation,  the  Modified 
Block  Proposal  was  designed  to  benefit 
local  coastal  communities  traditionally 
dependent  on  the  Pacific  halibut  and 
sablefish  fixed-gear  fisheries.  As 
explained  earher,  QS  blocks  will 
maintain  diversity  in  the  longline  fleet 
by  reducing  the  amount  of  QS  available 
for  consolidation  by  larger  operations. 
Also,  smaller,  locally  owned  and 
operated  vessels  are  more  likely  to 
dehver  to  local  communities  than  larger 
vessels.  This  is  because  large  vessels 
typically  have  the  capacity  to  store  large 
quantities  of  fishery  product  for 
extended  periods  of  time,  thus  enabling 
these  vessels  to  deliver  to  ports  other 
than  those  located  in  local  coastal 
communities. 

By  increasing  the  potential  minimum 
number  of  QS  holders,  the  Modified 
Block  Proposal  will  provide  more 
employment  for  fishermen  and  crew 
members.  By  increasing  the  potential  for 
delivery  of  fishery  product  in  coastal 
communities,  the  Modified  Block 
Proposal  will  provide  more  employment 
in  the  fishery  processing  sector  for  those 
communities. 

Comment  12:  The  Modified  Block 
Proposal  can  be  repealed  or  modified  at 
a  later  date  if  it  turns  out  to  be  overly 
restrictive. 

Response:  NMFS  concurs  with  this 
comment.  On  the  other  hand,  if  the 
Modified  Block  Proposal  is  not  adopted 
at  this  time,  adoption  at  a  later  time  will 
not  accomplish  the  same  goals. 
Transfers  and  consolidation  of  QS  that 
could  occur  if  the  Modified  Block 
Proposal  is  not  in  place  when  the  IFQ 
program  is  implemented  might  cause 
irrevocable  damage  to  coastal 
communities  and  the  small  vessel  fleet. 

Classification 

The  Council  prepared  a  final 
regulatory  flexibihty  analysis  (FRFA) 
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that  indicates  the  action  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  By 
reducing  consolidation,  the  Modified 
Block  Proposal  may  increase  the  total 
cost  of  harvesting  the  resource,  thereby 
decreasing  the  net  economic  benefits  of 
the  IFQ  Program  and  increasing 
harvesting  costs  to  small  entities.  The 
analysis  in  the  FRFA  also  indicates  that 
by  reducing  consoUdation,  the  Modified 
Block  Proposal  may  result  in  higher 
levels  of  harvesting  employment.  Higher 
levels  of  harvesting  employment  and 
maintenance  of  diversity  in  fishing 
operations  participating  in  the  IFQ 
Program  are  the  main  goals  of  the 
Modified  Block  Proposal.  A  copy  of  the 
FRFA  is  available  fi'om  the  Council  (see 
ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Sub|ects  in  50  CFR  Part  676 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  3. 1994. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  676  is  amended 
as  follows: 

PART  676-^LiMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  676  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.  and  1801 
etsffq. 

S676.16    [Amended} 

2.  Section  676.16  is  amended  by 
removing  and  reser\'ing  paragraphs  (i) 
and  (n). 

3.  Section  676.20  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  the  introductory  text  of 
paragraph  (f)  to  read  as  follows: 

§676.20   Individual  allocations. 

»        •        ♦        *        • 

(a)  Initial  allocation  of  quota  share. 
The  Regional  Director  shall  initially 
assign  to  qualified  persons,  on  or  after 
October  18, 1994,  halibut  and  sablefish 
fixed  gear  fishery  QS  that  are  specific  to 
IFQ  regulatory  areas  and  vessel 
categories.  QS  will  be  assigned  as  a 
block  in  the  appropriate  IFQ  regulator)' 
area  and  vessel  category'  if  that  QS 
would  have  resuhed  in  an  allocation  of 
less  than  20,000  lb  (9  mt)  of  IFQ  for 
halibut  or  sablefish  based  on  the  1994 
TAG  for  fixed  gear  in  those  fisheries  for 
specific  IFQ  regulatory  areas  and  the  QS 


UMI 


Federal  Register  /  Vol.  59.  No.  194  /  Friday,  October  7,  1994  /Rules  and  Regulations        51139 


pools  of  those  fisheries  for  specific  IFQ 
regulatory  areas  as  of  October  17, 1994. 

***** 

(f)  *  *  *  The  Regional  Director  shall 
assign  halibut  or  sablefish  IFQs  to  each 
person  holding  unrestricted  QS  for 
halibut  or  sablefish,  respectively,  up  to 
the  limits  prescribed  at  §  676.22  (e)  and 
(0.  *  •  * 
*        *        •        •^       * 

4.  Section  676.21  is  revised  to  read  as 
follows: 

§  676.21    Transfer  of  QS  and  IFQ. 

Transfer  of  QS  or  IFQ  means  any 
transaction  requiring  QS.  or  the  use 
thereof  in  the  form  of  IFQ,  to  pass  from 
one  person  to  another,  permanently  or 
for  a  fixed  period  of  time,  except  that 
transactions  requiring  IFQ  cards  to  be 
issued  in  the  name  of  a  vessel  master 
employed  by  an  individual  or  a 
corporation  are  not  transfers  of  QS  or 
IFQ. 

(a)  Transfer  procedure.  A  person  who 
receives  QS  by  transfer  may  not  use  IFQ 
resulting  from  that  QS  for  harvesting 
halibut  or  sablefish  with  fixed  gear  until 
an  Application  for  Transfer  of  QS/IFQ 
(Application  for  Transfer)  is  approved 
by  the  Regional  Director.  The  Regional 
Director  shall  provide  an  Application 
for  Transfer  form  to  any  person  on 
request.  Persons  who  submit  an 
Application  for  Transfer  to  the  Regional 
Director  for  approval  will  receive 
notification  of  the  Regional  Director's 
decision  to  approve  or  disapprove  the 
Application  for  Transfer,  and,  if 
applicable,  the  reason(s)  for 
disapproval,  by  mail  posted  on  the  date 
of  that  decision,  unless  another 
communication  mode  is  requested  on 
the  Application  for  Transfer.  QS  or  IFQ 
accounts  affected  by  an  Application  for 
Transfer  approved  by  the  Regional 
Director  will  change  on  the  date  of 
approval.  Any  necessary  IFQ  permits 
will  be  sent  with  the  notice  of  the 
Regional  Director's  decision. 

fb)  Application  for  Transfer  approval 
criteria.  Except  as  provided  in 
paragraph  (e)  of  this  section,  an 
Application  for  Transfer  will  not  be 
approved  until  the  Regional  Director  has 
determined  that: 

(1)  The  person  applying  for  transfer 
received  the  QS  or  IFQ  to  be  transferred: 

(i)  By  initial  assignment  by  the 
Regional  Director  as  provided  in 
§  676.20(a);  or  > 

(ii)  By  approved  transfer; 

(2)  The  person  applying  to  receive  the 
QS  or  IFQ  meets  the  requirements  of 
eligibility  in  paragraph  (c)  of  this 
section: 

(3)  The  person  applying  for  transfer 
and  the  person  applying  to  receive  the 


QS  or  IFQ  have  their  notarized 
signatures  on  the  Application  for 
Transfer; 

(4)  There  are  no  fines,  civil  penalties, 
or  other  payments  due  and  owing,  or 
outstanding  permit  sanctions,  resulting 
fitim  Federal  fishery  violations 
involving  either  person; 

(5)  The  person  applying  to  receive  the 
QS  or  IFQ  currently  exists; 

(6)  The  transfer  would  not  cause  the 
person  applying  to  receive  the  QS  or 
IFQ  to  exceed  the  use  limits  in  §  676.22 
{e)or(f); 

(7)  The  transfer  would  not  violate  the 
provisions  of  paragraph  (f)  of  this 
section;  and 

(8)  Other  pertinent  information 
requested  on  the  Application  for 
Transfer  has  been  suppUed  to  the 
satisfaction  of  the  Regional  Director. 

(c)  Eligibility  to  receive  QS  or  IFQ  by 
transfer.  All  persons  applying  to  receive 
QS  or  IFQ  must  submit  an  Application 
for  Eligibility  to  Receive  QS/IFQ 
(Application  for  Eligibility),  containing 
accurate  information,  to  the  Regional 
Director.  The  Regional  Director  will  not 
approve  a  transfer  of  IFQ  or  QS  to  a 
person  until  the  Application  for 
Eligibility  for  that  person  is  approved  by 
the  Regional  Director.  The  Regional 
Director  shall  provide  an  Application 
for  Eligibility  form  to  any  person  on 
request. 

(1)  A  i)erson  must  indicate  on  the 
Application  for  Eligibility  whether  the 
eligibility  soughtis  as: 

(i)  An  individual;  or 
(ii)  A  corporation,  partnership,  or 
other  entity. 

(2)  A  person  may  submit  the 
Application  for  Ehgibility  with  the 
Application  for  Transfer  or  file  the 
Application  for  Ehgibility  prior  to 
submitting  the  Application  for  Transfer. 
If  a  person,  as  described  in  paragraph 
(c)(l)(ii)  of  this  section,  files  the 
Application  for  Eligibility  prior  to 
submitting  the  Application  for  Transfer, 
and  that  person's  status  subsequently 
changes,  as  described  in  §  676.22(j),  that 
person  must  resubmit  an  Application 
for  Eligibility  before  submitting,  or  with, 
the  Application  for  Transfer. 

(3)  The  Regional  Director's  approval 
of  an  Application  for  Eligibility  will  be 
mailed  to  the  person  by  certified  mail. 

(4)  The  Regional  Director  will  notify 
the  applicant  if  an  Apphcation  for 
Eligibility  is  disapproved.  This 
notification  of  disapproval  will  include: 

(i)  The  disapproved  Application  for 
Eligibility;  and 

(ii)  An  explanation  why  the 
Application  for  Eligibility  was  not 
approved. 


(5)  Reasons  for  disapproval  of  an 
Apphcation  for  Ehgibihty  may  include, 
but  are  not  limited  to: 

(i)  Fewer  than  150  days  of  experience 
working  as  an  IFQ  crew  member; 

(ii)  Lack  of  compliance  with  the  U.S. 
citizenship  or  corporate  ownership 
requirements  specified  by  the  definition 
of  "person"  at  §676.11; 

(iii)  An  incomplete  Application  for 
Eli^bihty;  or 

(iv)  Fines,  dvil.  penalties,^  or  other 
payments  due  and  owing,  or 
outstanding  permit  sanctions,  resulting 
fi-om  Federal  fishery  violations. 

(d)  Transfers  ofQS  blocks.  (1)  A  QS 
block  must  be  transferred  as  an 
undivided  whole,  imless  the  size  of  the 
QS  block  exceeds  the  use  limits 
specified  at  §  676.22.  If  the  QS  block  to 
be  transferred  exceeds  the  use  limits 
specified  at  §  676.22.  the  Regional 
Director  will  divide  the  block  into  two 
blocks,  one  block  containing  the 
maximiun  amoimt  of  QS  allowable 
under  the  QS  use  limits  and  the  other 
block  containing  the  residual  QS. 

(2)  QS  blocks  representing  less  than 
1,000  lb  (0.5  mt)  of  IFQ  for  halibut  or 
less  than  3,000  lb  (1.9  mt)  for  sablefish. 
based  on  the  factors  listed  in  §  676.20(a), 
for  the  same  IFQ  regulatory  area  and 
vessel  category,  may  be  consolidated 
into  larger  QS  blocks,  provided  that  the 
consohdated  QS  blocks  do  not  represent 
greater  than  1 .000  lb  (0.5  mt)  of  IFQ  for 
halibut  or  greater  than  3,000  lb  (1.4  mt) 
of  IFQ  for  sablefish  based  on  the  factors 
listed  in  §  676.20(a).  A  consolidated  QS 
block  cannot  be  divided  and  is 
considered  a  single  block  for  purposes 
of  use  and  transferability. 

(e)  Transfer  of  QS  or  IFQ  with 
restrictions.  If  QS  or  IFQ  must  be 
transferred  as  a  result  of  a  coiul  order, 
operation  of  law,  or  as  part  of  a  security 
agreement,  but  the  person  receiving  the 
QS  or  IFQ  by  transfer  does  not  meet  all 
of  the  ehgibility  requirements  of  this 
section,  the  Regional  Director  will 
approve  the  Application  for  Transfer 


with  restrictions.  The  Regional  Director 
wnll  not  assign  IFQ  resulting  from  the 
restricted  QS  to  any  person.  IFQ  with 
restrictions  may  not  be  used  for 
harvesting  hahbut  or  sablefish  with 
fixed  gear.  The  QS  or  IFQ  will  remain 
restricted  until: 

(1)  The  person  who  received  the  QS 
or  IFQ  v«th  restrictions  meets  the 
ehgibihty  requirements  of  this  section 
and  the  Regional  Director  approves  an 
Apphcation  for  Ehgibihty  for  that 
person;  or 

(2)  The  Regional  Director  approves 
the  Apphcation  for  Transfer  fi-om  the 
person  who  received  the  QS  or  IFQ  with 
restrictions  to  a  person  who  meets  the 
reouirements  of  this  section. 

Co  Transfer  restrictions.  (1)  Except  as 
provided  in  paragraph  (e)  or  paragraph 
(f)(2)  of  this  section,  only  persons  who 
are  IFQ  crew  members,  or  that  were 
initially  assigned  catcher  vessel  QS,  and 
meet  the  other  requirements  in  this 
section  may  receive  catcher  vessel  QS. 

(2)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  only  persons  who 
are  IFQ  crew  members  may  receive 
catcher  vessel  QS  in  IFQ  regulatory  area 
2C  for  halibut  or  in  the  IFQ  regulatory 
area  east  of  140»  W.  long,  for  sablefish. 

(3)  Catcher  vessel  QS  initially 
assigned  to  an  individual  may  be 
transferred  to  a  corporation  that  is  solely 
owned  by  the  same  individual.  Such 
transfers  of  catcher  vessel  QS  in  IFQ 
regulatory  area  2C  for  hahbut  or  in  the 
IFQ  regulatory  area  east  of  140°  W.  long, 
for  sablefish  will  be  governed  by  the  use 
provisions  of  §676.22(1);  the  use 
provisions  pertaining  to  corporations  at 
§  676.22(j)  shall  not  apply. 

(4)  The  Regional  Director  will  not 
approve  an  Application  for  Transfer  of 
catcher  vessel  QS  subject  to  a  lease  or 
any  other  condition  of  repossession  or 
resale  by  the  person  transferring  QS, 
except  as  provided  in  paragraph  (g)  of 
this  section,  or  by  court  order,  operation 
of  law.  or  as  part  of  a  security 
agreement.  The  Regional  Director  may 


request  a  copy  of  the  sales  contract  or 
other  terms  and  conditions  of  transfer 
between  two  persons  as  supplementary 
information  to  the  transfer  apphcation. 

(g)  Leasing  QS  (applicable  until 
fanuary2.  1998).  A  person  may  not  use 
IFQ  resulting  &t>m  a  QS  lease  for 
harvesting  halibut  or  sablefish  imtil  an 
Apphcation  for  Transfer  complying 
with  the  requirements  of  paragraph  (b) 
of  this  section  and  the  lease  agreement 
are  approved  by  the  Regional  Director. 
A  person  may  lease  no  more  than  10 
percent  of  that  person's  total  catcher 
vessel  QS  for  any  IFQ  species  in  any 
IFQ  regulatory  area  to  one  or  more 
persons  for  any  fishing  year.  After 
approving  the  Apphcation  for  Transfer, 
the  Regional  Director  shall  change  any 
IFQ  accounts  affected  by  an  approved 
QS  lease  and  issue  all  necessary  IFQ 
permits.  QS  leases  must  comply  with  all 
transfer  requirements  specified  in  this 
section.  All  leases  will  expire  on 
December  31  of  the  calendar  year  for 
which  they  are  approved. 

5.  Section  676.22  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  676.22    Limitations  on  the  use  of  OS  and 

iFa 


(g)  Limitations  on  QS  blocks.  No 
person,  individually  or  collectively, 
may  hold  more  than  two  blocks  for  each 
species  in  any  IFQ  regulatory  area, 
except  that  if  that  person,  individually 
or  collectively,  holds  unblocked  QS  for 
a  species  in  an  IFQ  regulatory  area,  such 
person  may  only  hold  one  QS  block  for 
that  species  in  that  IFQ  regulatory  area. 
For  purposes  of  this  section,  holding,  or 
to  hold,  blocks  of  QS  means  being 
registered  by  NMFS  as  the  person  who 
received  QS  by  initial  assignment  or 
approved  transfer. 
*        •        •        *        • 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  puWic  of  ttie  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  CE-RM-93-801] 

RIN  ig04-AA47 

Energy  Conservation  Program  for 
Consumer  Products:  Supplemental 
Advance  Notice  of  Proposed 
Rulemaking  Regarding  Energy 
Conservation  Standards  for  Three 
Types  of  Consumer  Products 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Advance  notice  of  proposed 
rulemaicing. 

SUMMARY:  On  September  8, 1993,  the 
Department  of  Energy  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (58  FR  47326)  regarding 
energy  conservation  standards  for  three 
types  of  consumer  products.  In  that 
Advance  Notice,  the  Department  stated 
that  it  intended  to  consider  more 
explicitly  environmental  and  energy 
security  externalities  associated  with 
alternative  energy  efficiency  standards. 
Specifically,  the  Department  expressed 
the  intention  to  monetize  the  values  of 
any  externalized  benefits  (or  costs)  if  a 
sound  analytic  basis  could  be  found. 

The  purpose  of  this  notice  is  to  solicit 
public  comments  on  whether  and  how 
the  Department  should  evaluate  and 
consider  environmental  and  energy 
security  externalities  that  may  be 
associated  with  alternative,  candidate 
energy  efficiency  standards.  It  has  three 
specific  aims:  First,  it  requests  focused 
public  input  on  specific  questions 
related  to  the  development  and  use  of 
environmental  and  energy  security 
externality  values.  Second,  it  outlines 
the  Department's  preliminary  thinking 
in  several  of  these  issue  areas  in  order 
to  provide  stakeholders  with  maximum 
available  information.  Finally,  it  solicits 
public  identification  of  other  issues 
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relevant  to  the  application  of  externality 
values  in  the  context  of  appliance 
standards,  so  that  these  may  be 
considered  in  appliance  standards 
rulemakings. 

DATES:  Written  comments  in  response  to 
this  Supplemental  Advance  Notice  of 
Proposed  Rulemaking  must  be  received 
by  DOE  by  December  6, 1994. 

Oral  views,  data,  and  arguments  may 
be  presented  at  the  public  hearing  on 
the  issues  raised  herein  to  be  held  in 
Washington,  DC,  on  November  17, 1994. 
Requests  to  speak  at  the  hearing  must  be 
received  by  the  Department  no  later 
than  4  p.m.,  November  4, 1994.  Copies 
of  statements  to  be  given  at  the  public 
hearing  must  be  received  by  the 
Department  no  later  than  4  p.m., 
November  10, 1994. 

The  length  of  each  presentation  is 
limited  to  20  minutes. 
ADDRESSES:  Written  comments,  oral 
statements,  requests  to  speak  at  the 
hearing,  and  requests  for  speaker  lists 
are  to  be  submitted  to:  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  EE-431,  Energy 
Conservation  Program  for  Consumer 
Products,  Docket  No.  CE-RM-93-801, 
Room  5E-066,  Forrestal  Building.  1000 

Rndependence  Avenue,  SW., 
iVashington,  DC  20585,  (202)  586-9127. 
The  hearing  will  begin  at  9:30  a.m.,  on 
November  17, 1994,  and  will  be  held  at 
the  U.S.  Department  of  Energy,  Forrestal 
Building.  Room  lE-245, 1000 
Independence  Avenue  SW., 
Washington.  DC. 

Copies  of  the  transcript  of  the  public 
hearing  and  public  comments  received 
may  be  read  at  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  lE-190, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-6020 
between  the  hours  of  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  ^  section  VI,  "Public 
Comment  Procedures,"  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Barry  P.  Berlin,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-43, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586- 
9127 
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Eugeiie  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
72, 1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586- 
9507 
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I.  Introduction 

a.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act,  Pub.  L.  94-163, 
as  amended  by  the  National  Energy 
Conservation  Policy  Act,  Pub.  L.  95- 
619,  the  National  Appliance  Energy 
Conservation  Act,  Pub.  L.  100-12,  and 
the  National  Appliance  Energy 
Conservation  Amendments  of  1988, 
Pub.  L.  100-357,1  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles 
(Program).  The  consumer  products 
subject  to  the  Program  (often  referred  to 
hereafter  as  "covered  products")  are: 
Refrigerators,  refrigerator-freezers,  and 


'  Part  B  of  Title  HI  of  the  Energy  Policy  and 
Conservation  Act,  as  atiended  ^  the  National  ■ 
Energy  Conservation  Policy  Act.'the  National 
Appliance  Energy  Conservation  Act.  and  the 
National  Appliance  Energy  Conservation 
Amendments  of  1988,  is  referred  to  in  this 
Supplemental  Advance  Notice  of  Proposed 
Rulemaking  as  the  "Act."  Part  B  of  Title  m  is 
codified  at  42  U.S.C  6291  et  seq.  Part  B  of  Title  III 
of  the  Energy  Policy  and  Conservation  Act.  as 
amended  by  the  National  Energy  Conservation 
Policy  Act  only,  is  referred  to  as  the  National 
Energy  Conservation  Policy  Act. 


freezers;  dishwashers;  clothes  washers; 
clothes  dryers;  water  heaters;  central  air 
conditioners  and  central  air- 
conditioning  heat  pumps;  furnaces; 
direct  heating  equipment;  television 
sets;  kitchen  ranges  and  ovens;  room  air 
conditioners;  fluorescent  lamp  ballasts; 
and  pool  heaters;  as  well  as  any  other 
consumer  products  classified  by  the 
Secretary  of  Energy  (Secretary)  (section 
322).  To  date,  the  Secretary  has  not  so 
classified  any  additional  products. 

Under  the  Act,  the  Program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  mandatory  energy 
conservation  standards.  DOE,  in 
consultation  with  the  National  Institute 
of  Standards  and  Technology,  is 
required  to  amend  or  establish  new  test 
procedures  as  appropriate  for  each  of 
the  covered  products  (section  323).  The 
purpose  of  the  test  procedures  is  to 
provide  for  test  results  that  reflect  the 
energy  efficiency,  energy  use,  or 
estimated  annual  operating  costs  of  each 
of  the  covered  products  (section 
323(b)(3)). 

The  Federal  Trade  Commission  is 
required  by  the  Act  to  prescribe  rules 
governing  the  labeling  of  covered 
products  for  which  test  procedures  have 
been  prescribed  by  DOE  (section  324(a)). 
These  rules  require  that  each  particular 
model  of  a  covered  product  bear  a  label 
that  indicates  its  annual  operating  cost 
and  the  range  of  estimated  annual 
operating  costs  for  other  models  of  that 
product  class  (section  324(c)(1)).  At  the 
present  time,  there  are  Federal  Trade 
Commission  rules  requiring  labels  for 
the  following  products:  room  air 
conditioners,  furnaces,  clothes  washers, 
dishwashers,  water  heaters,  freezers, 
refiigerators  and  refrigerator-freezers, 
central  air  conditioners  and  central  air- 
conditioning  heat  pumps,  and 
fluorescent  lamp  ballasts.  44  FR  66475, 
November  19, 1979;  52  FR  46888, 
December  10, 1987;  and  54  FR  28031. 
July  5, 1989. 

For  each  of  12  of  the  covered 
produ(  is.  the  Act  prescribes  an  initial 
Federal  energy  conservation  standard 
(section  325(b)-(h)).  The  Act  establishes 
effective  dates  for  the  standards  in  1988, 
1990, 1992  or  1993,  depending  on  the 
product,  and  specifies  that  the  standards 
are  to  be  reviewed  by  DOE  within  three 
to  ten  years,  also  depending  on  the 
product  (Ibid.).  After  the  specified  three- 
to  ten-year  period,  DOE  may  promulgate 
new  standards  for  each  product; 
however,  the  Secretary  may  not 
prescribe  any  amended  standard  that 
increases  the  maximum  allowable 
energy  use  or  decreases  the  minimum 
required  energy  efficiency  of  a  covered 
product  (section  325(1)(1)). 


With  regard  to  television  sets,  the  Act 
allows  DOE  to  prescribe  an  applicable 
standard,  (section  325(i)(3)). 

Three  products  (central  air 
conditioners  and  central  air- 
conditioning  heat  pumps;  furnaces;  and 
refrigerators,  refrigerator-freezers  and 
freezers)  are  the  subject  of  this 
rulemaking  proceeding.  For  central  air 
conditioners  and  central  air- 
conditioning  heat  pumps,  the  Act 
directs  DOE  to  review  each  legislated 
standard  for  possible  amendment  and  to 
issue  final  rules  as  follows:  for  the 
seasonal  energy  efficiency  ratio,  no  later 
than  January  1, 1994,  for  units 
manufactured  after  January  1, 1999;  and 
for  the  heating  seasonal  performance 
factor,  no  later  than  January  1, 1994.  for 
units  manufactured  after  January  1, 
2002.  For  furnaces,  the  Act  directs  DOE 
to  review  the  previously  established 
standard  for  small  gas  furnaces  (54  FR 
47916,  November  17, 1989),  the  pending 
standard  for  mobile  home  furnaces,  and 
the  legislated  standards  for  all  other 
covered  furnaces  for  possible 
amendment  and  to  issue  final  rules  no 
later  than  January  1, 1994,  for  units 
manufactured  after  January  1,  2002.  For 
refrigerators,  refiigerator-freezers,  and 
freezers,  the  Act  directs  DOE  to  review 
the  previous  final  rule,  published 
November  17, 1989,  for  possible 
amendment  and  to  issue  final  rules  no 
later  than  November  17, 1994,  for  units 
manufactured  after  January  1, 1998. 

Any  new  or  amended  standard  is 
required  to  be  designed  so  as  to  achieve 
the  maximum  improvement  in  enei^y 
efficiency  that  is  technologically 
feasible  and  economically  justified 
(section  325(1)(2){A)). 

Section  325(i)(2)(B)(i)  provides  that 
before  DOE  determines  whether  an 
energy  conservation  standard  is 
economically  justified,  it  must  first 
solicit  comments  on  the  proposed 
standard.  After  reviewing  comments  on 
the  proposal,  DOE  must  then  determine 
that  the  benefits  of  the  standard  exceed 
its  burdens  based,  to  the  greatest  extent 
practicable,  on  a  weighing  of  the 
following  seven  factors: 

(1)  The  economic  impact  of  the 
standard  on  the  manufacturers  and  on 
the  consumers  of  the  products  subject  to 
such  standard; 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of 
the  covered  product  in  the  type  (or 
class)  compared  to  any  increase  in  the 
price,  initial  charges,  or  maintenance 
expenses  for  the  covered  products  that 
are  likely  to  result  directly  from  the 
imposition  of  the  standard; 

(3)  The  total  projected  amount  of 
energy  savings  likely  to  result  directly 
from  the  imposition  of  the  standard; 


(4)  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products 
likely  to  result  from  the  imposition  of 
the  standard; 

(5)  The  impact  of  any  lessening  of 
competition,  as  determined  in  writing 
by  the  Attorney  General,  that  is  likely  to 
result  from  the  imposition  of  the 
standard; 

(6)  The  need  for  national  energy 
conser\'ation;and 

(7)  Other  factors  the  Secretary 
considers  relevant. 

Section  327  of  the  Act  addresses  the 
effect  of  Federal  rules  concerning 
testing,  labeling,  and  standards  on  State 
laws  or  regulations  concerning  such 
matters.  Generally,  all  such  State  laws 
or  regulations  are  superseded  by  the  Ad 
(section  327(a)-(c)).  Exceptions  to  this 
general  rule  include  the  following:  (l) 
State  standards  prescribed  or  enacted 
before  Januar>'  8, 1987,  and  applicable 
to  appliances  produced  before  January 
3, 1988,  may  remain  in  effect  until  the 
applicable  energy  conservation  standard 
begins  (section  327(b)(1)):  (2)  State 
procurement  standards  which  are  niorf 
stringent  than  the  applicable  Federal 
standard  (section  327(b)(2)  and  (e))  and 
certain  building  code  requirements  for 
new  construction,  if  certain  criteria  are 
met,  are  exempt  from  Federal 
preemption  (sections  327(h)(3)  and 
(f)(l)-f(4));  (3)  State  regulations  banning 
constant  burning  pilot  lights  in  pool 
heaters;  and  (4)  State  standards  for 
television  sets  effective  on  or  after 
January  1, 1992,  may  remain  in  effect  in 
the  absence  of  a  Federal  standard  for 
such  products  (sections  327(b)(6)  and 
(c)). 

The  Act  direcls  DOE  to  publish  an 
Advance  Notice  of  Proposed 
Rulemaking  in  advance  of  DOE 
consideration  of  prescribing  a  new  or 
amended  standard. 

b.  Background 

In  the  Advance  Notice  to  which  this 
is  a  supplement,  the  Department 
indicated  its  intention  more  explicitly  to 
consider  environmental  and  energy 
security  externalities  associated  with 
alternative  energy  efficiency  standards. 
The  Department  also  noted  that  it  would 
attempt  to  establish  monetary  values  for 
externalities  if  a  sound  anal>1ical  ba.sis 
could  be  found  for  doing  so.^  If  the 
Department  finds  that  a  sound 
analylical  basis  exists,  externalities  may 
be  incorporated  in  its  analysis  of  the  net 
national  benefits  of  alternative  levels  for 


'  Energy  Conservation  Program  for  Consumer 
Products.  Advance  Notice  of  Proposed  Rulemaking 
Regarding  Energy  Conservation  Standards  for  Three 
Types  of  Consumer  Products.  58  FR  47326,  47333. 
September  8, 1993. 
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the  appliance  efficiency  standards 
covered  by  this  rulemaJung. 

Externalities  arise  when  the 
production  or  consumption  of  goods 
and  services  imposes  costs  or  confers 
benefits  on  members  of  society  external 
to  the  transaction  that  are  not  reflected 
in  market  prices.  Environmental 
externalities  reflect  the  net  national 
reductions  in  the  adverse  health  ejects 
or  other  damages  associated  with  a 
reduction  in  emissions  of  pollutants  due 
to  reductions  in  energy  use  as  appliance 
efficiency  is  increased.  Energy  security 
externalities  reflect  the  net  national 
reductions  in  enei^y  security 
vulnerability  associated  with  reduced 
rehance  on  external  energy  sources. 

Many  comments  received  in  response 
to  an  earlier  ANOPR  in  the  appliance 
standards  program '  indicated  a  high 
level  of  public  interest  in  this  issue. 

•  The  American  Council  for  an 
Energy  Efficient  Economy  (ACEEE) 
suggested  that  DOE  account  explicitly 
for  environmental  costs  in  its  economic 
analysis.  (ACEEE.  No.  6  at  6).*  In 
addition.  Public  Citizen  stated  that  the 
Department  should  include  in  Its 
analyses  all  external  costs  and  benefits, 
e.g..  environmental  quality,  national 
security,  and  reduced  energy  imports. 
(Public  atizen.  No.  7  at  4). 

•  The  Sierra  Club  stated  that  the 
difference  between  "Consumer 
Analysis"  and  "Life  Cycle  Cost 
Analysis"  is  difficult  to  ascertain.  They 
urged  DOE  to  evaluate,  as  part  of  the 
Consumer  Analysis:  (a)  Environmental 
external  costs;  and  (b)  national  security 
and  balance  of  payments  costs  of 
increased/decreased  oil  consumption. 
(Sierra  Club.  No.  43  at  2). 

•  The  Ohio  Office  of  the  Consumers 
Council  (OOCC)  said  that  the  consumer 
and  utility  analyses  should  include 
monetization-of  externalities 
(environmental  arid  security). 
Environmental  externalities  include 
sulfur  oxides,  carbon  monoxide,  carbon 
dioxide,  nitrogen  oxides,  particulate, 
and  other  air,  water,  and  land  use 
impacts  of  energy  production  and  use. 
Such  considerations  should  be 
consistent  with  current  trends  in  state 
utility  regulations.  (OOCC,  No.  60  at  2). 

Recognizing  that  the  specification  of 
monetary  values  for  such  environmental 
and  energy  security  externalities  is  a 
complex  analytical  effort,  the 
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'Energy  Conservalion  Program  for  Consumer 
Products:  Advance  HiXiice  of  Proposed  Rulemaking 
Regarding  Energy  Conservation  Sundards  for  Nine 
Types  of  Consumer  Products.  55  FR  39624, 
September  28, 1990. 

♦In  the  Appliance  Standards  rulemaking  record, 
comments  are  assigned  docket  numbers;  the  second 
number  represents  the  page  number  from  the 
submittal  where  the  ijisue  discussed  may  be  found. 
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Department  is  now  supplementing  its 
original  Advance  Notice  for  the  tliree- 
product  rulemaking.  This  supplement 
provides  an  indication  of  the 
Department's  intent  in  this  area, 
identifies  a  range  of  specific  issues  for 
public  comment,  and  solicits 
identification  of  additional  relevant 
issues. 

As  indicated  in  the  1993  Advance 
Notice,  the  Department  will  attempt  to 
develop  analytically  sound  estimates  of 
the  values  of  energy  and  environmental 
externalities.  Provided  that  such  values 
can  be  calculated,  the  Department 
intends  to  use  them  in  the  analyses 
supporting  the  proposed  and  final  rules 
establishing  the  standards  for  the 
products  covered  by  this  notice. 
Estimates  of  such  externalities  would  be 
considered  in  conjunction  with  the 
estimates  of  the  total  net  national 
benefits  (or  costs)  of  the  standard,  rather 
than  in  the  analysis  of  consumer  life- 
cycle  costs.  The  life-cycle  cost  analysis 
is  iritended  to  estimate  the  actual  cost 
impacts  on  consumers.  So  long  as 
externalities  are  not  internalized, 
individual  consumers  would  not  incur 
these  benefits  (or  costs)  directly. 

The  Department  believes  that  the 
relationship  between  price  and  marginal 
cost,  including  the  marginal  cost  of 
emission  controls,  bears  significantly  on 
the  size  of  the  incremental  adjustments 
to  be  made  in  the  analysis  in  order  to 
incorporate  environmental  and  energy 
security  externalities  into  the 
assessment  of  net  national  benefits.  The 
Department  will  consider  this 
relationship  in  determining  the 
monetary'  values  (if  any)  that  should  be 
placed  on  the  external  or  mai^inal 
environmental  and  energy  benefits 
likely  to  result  from  appliance  efficiency 
standards.  The  consideration  of 
marginal  costs  in  this  context  also  raises 
the  question  of  whether  the  Department 
should  use  marginal  electricity  prices, 
rather  than  estimates  of  average  retail 
prices,  for  the  calculation  of  net  national 
benefits.  The  Department  invites 
comments  on  these  issues. 

c.  The  potential  impact  of 
externalities  on  the  determination  of 
appliance  efficiency  standard  levels. 

As  noted  above,  the  net  national 
benefits  estimated  by  the  Department  to 
result  fi-om  appUance  efficiency 
standards  have,  in  the  past,  excluded 
environmental  and  energy  security 
externalities.  The  Department 
recognizes  that  the  approach  taken  for 
including  these  benefits  in  economic 
analyses  of  alternative  appliance 
standards  may  vary,  depending  on 
issues  and  variables  that  are  specific  to 
each  standard  under  consideration. 


Any  estimates  of  environmental 
externalities  would  reflect  ranges  of 
uncertainties  and  be  considered  with 
other  national  benefits  associated  with 
appliance  efficiency  standards.  The 
consideration  of  externality  values  may 
or  may  not  influence  the  appliance 
efficiency  standards  selected  for  one  or 
more  appUances,  depending  on  the 
quantitative  externality  estimates  and 
their  relationship  to  the  costs  of  higher 
efficiency  and  other  elements  of  the 
analysis. 

d.  The  structure  of  the  Department's 

analysis. 

The  Department  intends  to  adopt  a 
consistent  approach  in  the  treatment  of 
externalities  and  the  development  of 
externality  values  throughout  these 
rulemakings.  Therefore,  this  analysis 
starts  with  consideration  of  crosscutting 
issues  that  are  likely  to  bear  on  all 
standards  and  all  types  of  externalities. 
This  analysis  of  crosscutting  questions 
provides  a  framework  for  an  analysis 
specific  to  each  type  of  externality. 

The  following  discussion  is  framed 
around  a  series  of  focused  issues  for 
public  comment.  For  convenience,  the 
main  issues  addressed  are  numbered 
consecutively  throughout  the  entire 
notice.  The  numbered  set  provides  a 
convenient  summary  of  the 
Department's  current  view  regarding  the 
issues  that  bear  on  the  development  and 
use  of  externality  values  in  the 
appliance  standards  analysis. 

Issues  related  to  toxins,  solid  waste, 
and  dischai;ges  affecting  waste  quality 
are  not  discussed  in  detail  in  this  notice. 
However,  the  Department  invites 
comment  on  the  potential  importance  of 
these  emissions  pathways  to  the 
determination  of  externality  values. 
Comments  that  are  structured  so  as  to 
address  the  same  generic  and 
externality-specific  issues  raised  in  this 
notice,  while  also  identifying  other 
issues  unique  to  particular  pollutants  or 
media,  would  be  particularly  helpful. 

Finally,  it  is  worth  emphasizing  that 
the  Department's  current  positions  on 
many  issues  outlined  below  is  not  yet 
firm.  Responses  to  issues  in  this 
supplemental  Advanced  Notice  of 
Proposed  Rulemaking  could 
substantially  alter  the  Department's 
approach  as  the  rulemaking  progresses. 
Parties  are  also  encouraged  to  raise,  and 
comment  on,  additional  issues  related  to 
evaluating  externalities  and  the  use  of 
such  estimates  in  determining  appliance 
standard  levels. 


n.  Crosscutting  Issues 

a.  Belationship  to  Existing 
Environmental  Fegulation  and  Existing 
Uses  of  Externality  Values  in  the 
Resource  Planning  Process 

Issue  I:  The  relationship  between 
existing  environmental  regulations  or 
the  use  of  externality  values  in  the 
resource  planning  process  and  the  use 
of  externality  values  in  setting  appliance 
standards. 

Based  on  its  current  information,  the 
Department  does  not  believe  that 
existing  programs  of  environmental 
regulation  or  existing  uses  of  externality 
adders  in  the  resource  planning  process 
preclude  the  use  of  externality  values  in 
analyses  considered  in  setting  appliance 
standards. 

The  relationship  between  externality 
adders  and  environmental  regulation 
has  been  extensively  studied.  One  key 
finding  is  that  proper  use  of  externality 
adders  does  not  turn  on  whether  there 
is  "overcontrol"  or  "undercontrol"  in 
existing  environmental  regulation. 
Rather,  taking  the  environmental  control 
regime  as  given,  the  use  of  externality 
adders  can  improve  net  national  welfare 
by  moving  "private"  decisionmaking 
within  the  existing  regulatory  regime 
closer  to  "social"  decisionmaking.  For 
example,  even  if  there  is  "overcontrol", 
it  is  still  desirable  that  the  external 
impacts  of  differences  in  residual 
damage  resulting  from  differing 
emissions  levels  associated  with 
alternative  energy  supply  and  end-use 
efficiency  options  be  reflected  in  private 
decision-making. 

Based  on  its  current  understanding, 
the  Department  also  believes  that 
existing  uses  of  extemafity  values  in  the 
resource  planning  process  do  not 
present  a  barrier  to  the  use  of  externality 
values  in  setting  appliance  standards. 
The  former  are  largely  focused  on 
bringing  social  costing  considerations 
into  capacity  planning  decisions,  while 
the  latter  is  focused  on  reducing 
marginal  electricity  demand.  The 
Department  also  notes  that  the  use  of 
externality  values  in  the  capacity 
planning  process  is  far  from  universal. 
According  to  a  recent  report  of  the 
Consumer  Energy  Council  of  America 
Research  Foundation  (July  1993)  only 
seven  States  and  the  Bonneville  Power 
Administration  use  quantitative 
externality  values. 

Issue  2:  The  impact  if  any,  of  existing 
environmental  regulations  on  the 
determination  of  externality  values  for 
use  in  the  appliance  standards  analysis. 

Based  on  its  current  understanding, 
the  Department  believes  that  the 
emission-reducing  effects  of  existing 


programs  will  affect  externality  values 
in  two  distinct  ways. 

First,  the  form  of  current 
environmental  regulations  can  influence 
the  net  emissions  impact  of  changes  in 
energy  use  associated  with  alternative 
appliance  standards.  This  net  emissions 
impact  reflects  both  the  direct  impact  of 
changes  in  energy  use— emissions 
associated  with  changes  in  primary 
energy  either  directly  or  to  generate 
additional  electricity— and  indirect 
impacts  that  may  arise  due  to  emission 
caps,  offset  requirements,  non- 
attainment  rules,  or  other  features  of 
existing  regulations. 

For  example,  if  regulation  takes  a 
form  that  fully  "internalizes" 
environmental  externalities  on  all  of  the 
relevant  margins,  including,  in  the  case 
of  electricity,  not  only  utility  decisions 
related  to  capacity,  but  those  related  to 
dispatch  and  additions  to  capacity,  as 
well  as  consumer  demand  decisions,  the 
role  for  a  supplemental  externality  value 
is  difficult  to  identify.  An  emission  tax 
equal  to  marginal  damage  that  was 
reflected  in  the  market  price  is  one 
example  of  a  policy  instrument  (albeit 
not  one  in  widespread  use)  that  would 
align  private  and  social  decision-making 
on  all  three  margins. 

Second,  current  regulatory  programs, 
whatever  their  form,  have  a  significant 
influence  on  ambient  concentrations  of 
pollutants.  In  general,  the  marginal 
damage  associated  with  changes  in  net 
emissions  due  to  alternative  appliance 
standards  is  sensitive  to  base  level  of 
pollutant  loading. 

The  Department  notes  that  existing 
programs,  notably  implementation  of 
the  Clean  Air  Act  Amendments  of  1990, 
could  result  in  significant  changes  in 
emissions  loadings,  and  therefore 
change  marginal  damages,  before  the 
standards^proifjulgated  pursuant  to  this 
rulemaking  take  effect.  Economic 
growth  over  time  would,  in  itself,  tend 
to  have  the  opposite  effect.  The 
Department  is  currently  considering 
how  best  to  assess  the  marginal  damages 
that  should  be  associated  with  any 
variation  in  emissions  due  to  alternative 
appliance  standards  under  these 
changing  circumstances. 

Issue  3:  The  geographic  scope  of 
environmental  externalities  that  will  be 
considered  within  the  analysis. 

Environmental  externalities 
associated  with  energy-related 
emissions  arise  on  all  geographic  scales. 
For  example,  attainment  of  ambient  air 
quality  standards  for  criteria  pollutants 
is  assessed  at  the  level  of  an  air  quality 
control  region,  generally  a  county  or 
regional  metropolitan  area  airshed. 
Concentrations  of  the  criteria  pollutants 
Nitrous  Oxide  (NOx),  Sulfur  Oxide 


(SOx),  and  ozone,  the  latter  for  which 
non-attainment  remains  a  widespread 
problem,  may  be  influenced  by 
emissions  of  Volatile  Organic 
Compounds  (VOCs).  NOx  and  SOx  from 
the  energy  sector. 

Acid  precipitation,  for  which  NOx 
and  SOx  emissions  from  the  utility 
sector  are  important  precursors,  is  a 
pollution  issue  in  which  regional 
transport  plays  a  major  role.  In  some 
parts  of  the  country,  the  same  is  also 
true  for  smog. 

Some  issues  involving  energy-related 
emissions  can  even  transcend  national 
boundaries.  Increasing  attention  has 
turned  to  the  possibility  of  climate 
change  due  to  increasing  atmospheric 
concentrations  of  greenhouse  gas  (GHG) 
emissions.  Carbon  dioxide,  primarily 
from  the  combustion  of  fossil  fuels,  is 
the  single  most  important  greenhouse 
gas.  Because  atmospheric 
concentrations  are  driven  by  global 
emissions  trends,  concern  with 
greenhouse  gas  emissions  is  truly  global 
in  nature. 

The  Department  believes  that 
emissions  impacts  on  all  geographic 
scales  are  relevant  to  the  development 
of  externality  values  for  use  in  the 
context  of  this  rulemaking.  However, 
because  appliance  efficiency  standards 
are  implemented  at  the  national  level, 
environmental  externalities  should  be 
evaluated  from  a  net  national 
perspective.  Thus,  for  example,  based 
on  our  current  understanding,  if 
variation  in  a  standard  increases 
environmental  damage  in  some  areas 
while  reducing  it  in  others,  only  the 
change  in  net  damage  to  the  naiion 
would  be  relevant  to  the  comparison  of 
alternative  standards. 

b.  The  Bole  of  Damage-based  and  Cost- 
based  Measures 

Issue  4:  The  role  of  damage-based  and 
cost-based  measures  in  the  development 
of  extemaUty  values. 

The  Department  believes  that  both 
types  of  measures  may  play  a  role  in 
estimating  the  net  national  benefits  of 
selecting  alternative  energy  efficiency 
standards.  The  Department  does  not 
view  itself  as  facing  a  choice  between 
damage-based  and  cost-based  measures; 
rather,  different  measures  are  applicable 
in  different  cases.  Three  different  cases 
are  described  below. 

Regardless  of  which  case  applies,  in 
all  cases  the  Department's  aim  is  to  use 
economic  analyses  to  quantify  the 
change  in  net  national  benefits 
attributable  to  different  appliance 
efficiency  standards. 

Case  1:  Changes  in  the  efficiency 
standard  selected  will  change  national 
emission  levels. 
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In  this  case,  selecting  a  more  energy- 
efHcient  standard  will  reduce  emissions 
into  the  environment  The  Department 
believes  that  damage-based  measures 
are  the  preferred  means  of  valuing  the 
external  effects  of  these  reductions. 
Damaged-based  estimates  are  a  direct 
measure  of  the  external  effect  of 
variations  in  emissions  levels. 
Reductions  in  damage  due  to  reduced 
emissions  could  encompass  reduced 
human  morbidity  or  illness,  reduced 
property  damage,  and/or  improved 
environmental  resources. 

The  Department  recognizes  that,  for 
many  pollutants,  the  literature  on  the 
damages  caused  by  additional  emissions 
is  not  well  developed.  When 
information  on  damages  is  lacking,  the 
Department  may  consider  the  use  of 
information  related  to  the  costs  of 
emissions  reduction  in  its  effort  to 
values  externalities.  The  rationale  for 
this  approach  is  that  control  costs 
convey  information  about  social    • 
willingness-to-pay  for  emissions 
reduction.  If  legislative  and  regulatory 
actions  to  limit  emissions  were 
economically  rational  (i.e..  control 
measures  were  adopted  in  strictly 
increasing  order  of  marginal  cost, 
stopping  at  the  point  where  marginal 
control  cost  and  marginal  beneHts  were 
equated],  marginal  control  costs  would 
provide  an  indirect  measure  of  marginal 
damages.  It  is  generally  recognized, 
however,  that  actual  regulatory  practice 
often  diverges  significantly  from  these 
conditions.  Therefore,  the  Department 
proposes  to  consider  the  use  of  control 
cost  information  to  estimate  externality 
values  in  situations  where  changes  in 
efficiency  standards  affect  emission 
levels  only  in  those  cases  where  direct 
damage  information  is  unavailable. 

Case  2;  The  pollutant  is  subject  to  a 
binding  emissions  cap  and  changes  in 
the  efficiency  standard  selected  will  not 
change  national  emission  levels. 

With  a  binding,  national  emissioife 
cap  in  place,  the  aggregate  level  of 
emissions  will  not  be  affected  by  the 
appliance  efficiency  standard  selected. 
Because  of  the  cap.  there  is  no  net 
change  in  emissions  and.  therefore, 
there  are  usually  no  environmental 
externalities. 

Although  in  the  case  of  an  emissions 
cap  there  is  usually  no  net 
environmental  change  on  a  national 
level,  and  therefore  no  external 
environmental  effect,  the  level  of 
appliance  efficiency  standard  selected 
may  affect  the  net  national  cost  of 
meeting  the  emissions  cap.  For  example, 
such  a  situation  could  arise  from  the 
need  to  meet  progress  requirements 
under  the  Clean  Air  Act  Amendments  of 
1990.  In  such  a  case,  adoption  of  a  less 


stringent  efficiency  standard  could 

tHgger  adjustments  in  the  State 

Iknplementation  Plan  to  impose 

t  dditional  controls  on  other  sources  to 

c  ompensate  for  hi^er  emissions  from 

( lectricity  generation  or  fuel 

c  ombustion.  If  a  more  stringent 

i  ppliahce  standard  were  adopted.  States 

I  light  avoid  the  imposition  of  additional 

c  ontrols  on  other  parties. 

The  Department  seeks  comments  od 
1  'hether  and  how  the  net  change  in 
e  nvironmental  control  costs  attributable 
t )  variation  across  alternative  appliance 
s  tandards  should  be  included  as  an 
€  xtemal  effect.  In  this  regard.  DOE  notes 
t  lat  the  effect  on  control  costs  of  lower 
€  nergy  demand  resulting  from  a  more 
stringent  appliance  standard  will  vary 
according  to  the  structure  of  pre-existing 
regulatory  programs.  In  the  case  of 
s  Lilfur  dioxide,  for  example,  control 
c  bligations  of  each  emission  source  will 
r  3raain  fixed,  but  total  compliance  costs 
1  rill  fall.  In  the  case  of  NOx  and  of 
>  DCs,  however,  lower  energy  demand 
c  ould  reduce  the  extent  to  which  State 
I  nplementation  Plans  must  ratchet 
(  own  control  requirements  or  expand 
t  le  set  of  sources  subject  to  emissions 
c  ontrols.  The  Department  solicits 
c  amment  as  to  whether  it  is  appropriate 
t )  differentiate  these  two  situations,  and 
1;  ow  to  calculate  appropriate  values  of 
I  et  external  cost  savings. 

It  is  worth  noting  that  a  bindinjg 
I  ational  emissions  cap  may  become 
I  on-binding  over  time,  for  example, 
t  irough  technology  improvements. 

Case  3:  The  pollutant  is  subject  to 
I  sgional  emission  caps  and  changes  in 
t  te  efficiency  standard  selected  will 
c  lange  emission  levels  in  some  areas  of 
t  le  country,  but  not  others. 

For  situations  that  fall  into  this 
c  ategory,  DOE  would  propose  to  use  a 
c  Dmbination  of  the  previoils  two  cases 
I  )r  computing  external  effects. 
C  omments  on  how  to  combine  these  two 
a  pproaches  would  be  particularly 
1  elpful. 

Issue  5;  The  use  of  cost  information  to 
J  rovide  a  basis  for  determining  society's 
\  dllingness- to-pay  for  emissions 
r  jduction. 

As  noted  above,  the  preferred  method 
f  )r  computing  damages  from  a  change  in 
€  missions  is  to  rely  on  direct 
i  iformation  from  damage-based  studies. 
\  /hen  damage-based  studies  are  not 
a  vailable,  however,  the  Department  will 
c  Qnsider  using  control  cost  information 
t )  develop  indirect  estimates  of 
e  xtemality  values. 

The  Department  notes  that  existing 
« nvironmental  programs  may  embody 
i  a  extremely  wide  range  of  marginal 
c  Dsts  for  emission  reductions  for  the 
s  ime  pollutant.  Costs  within  existing 


programs  may  vary  by  an  order  of 
magnitude  or  more  across  regions,  and 
even  across  sources  in  a  given  region. 
For  example,  some  areas  have  failed  to 
implement  advanced  inspection  and 
maintenance  programs  costing  $100  per 
ton,  while  choosing  to  implement  other 
standards  to  reduce  the  same  pollutants 
costing  $3,000  to  $104)00  per  ton.  One 
issue  is  whether  the  cost  of  the  most 
expensive  option  adopted,  the  least 
expensive  option  rejected,  or  some  other 
value  between  the  two  should  be 
considered  as  most  representative  of 
revealed  societal  willingness-to-pay  for 
an  emissions  reduction. 

Externality  values  used  in  state 
resource  planning  processes  may 
provide  another  expression  of  revealed 
willingness-to-pay  for  emissions 
reductions.  The  Department  recognizes 
that  the  values  used  in  resource 
planning  processes  are  not  actually 
"jpaid"  by  either  consumers  or  utilities. 
Hovraver.ihe  use  of  these  values 
appears  to  be  directly  analogous  to  that 
contemplated  by  the  Department  in  the 
setting  of  appliance  standards.  As  noted 
above,  only  seven  states  applied 
monetary  externality  values  as  of  July 
1993.  Other  jurisdictions  applied 
quaUtative  extemaUty  values  or  no  such 
values  at  alL  If  externality  values  used 
by  state  regulators  were  to  be  considered 
as  an  expression  of  willingness-to-pay, 
the  Department  would  need  to  develop 
a  national  average  measure  that  fairly 
characterizes  a  widely  disparate  set  of 
policies  across  the  fifty  states.  The 
Department  now  believes  that  any  such 
average  should  reflect  differences  in  the 
size  of  residential  electricity  markets 
across  states.  We  solicit  comment  and 
suggestions  regarding  how  averaging 
across  different  policy  types  could  be 
implemented. 

Another  issue  related  to  the  pcssible 
use  of  externality  values  from  the 
resource  planning  process  is  that  some 
states  have  applied  them  in  a  manner 
that  allows  for  the  application  of  offeets 
for  some  or  all  pollutants.  With  offsets, 
sources  can  reduce  the  quantity  of 
emissions  to  which  externality  values 
are  applied  by  securing  cost-effective 
emissions  reductions  (or  emissions 
sequestration),  often  at  a  cost  that  is  far 
below  the  official  externality  value.  In 
such  cases,  the  product  of  actual 
emissions  and  the  official  externality 
value  would  significantly  overstate  the 
"effective"  externality  adjustment 
actually  used  in  the  planning  process. 
The  Department  is  considering  how,  if 
at  all,  offset  policies  in  the  application 
of  "official"  externality  values  in  the 
resource  planning  process  bear  on  the 
relevance  of  these  values  to  the  setting 


of  appliance  standards,  where  offset 
opportunities  would  not  be  available. 

Issue  6:  The  role  of  damage 
assessments  impficit  in  official 
decisions,  such  as  the  setting  of  ambient 
air  quality  standards  on  damage 
estimates  used  in  the  appliance 
standards  analysis. 

The  Department  notes  that  the 
Environmental  Protection  Agency  (EPA) 
and  other  Federal  agencies  have  the 
statutory  responsibility  to  establish 
standards  that  reflect  their  assessment  of 
damages  bom  environmental 
externalities.  For  example.  EPA  is 
required  to  set  primary  ambient  air 
quality  standards  at  levels  that  protect 
the  public  health,  including  the  health 
of  sensitive  populations,  with  an 
adequate  margin  of  safety. 

On  the  one  hand,  the  Department 
could  rely  on  existing  standards  in 
determining  that  emissions  that  do  not 
contribute  to  a  standards  violation  do 
not  impact  human  health  in  any  way. 
Such  reliance  would  not,  of  course, 
preclude  the  finding  of  other  types  of 
environmental  extemafities,  such  as 
ecosystem  or  crop  damages,  for 
emissions  that  do  not  contribute  to 
standards  violations. 

Alternatively,  the  Department, 
recognizing  that  appliance  standaitls 
promulgated  today  will  have  their 
primary  effect  five  to  ten  years  into  the 
future,  and  that  processes  for  setting 
environmental  standards  often  engender 
significant  lags,  might  wish  to  consider 
studies  pointing  to  adverse  health 
effects  at  concentrations  below  currently 
applicable  standards  in  assessing  health 
dam^es.  How  the  Department  could 
decide  which  evidence  is  credible  and 
relevant  without  duplicating  the  review 
process  for  setting  environmental 
standards,  which  is  clearly  infeasible  in 
terms  of  resource  requirements,  is  an 
open  issue. 

C.  Utility  Pricing  and  Incremental 
ExtemaUty  Values 

Issue  7:  The  impact  of  the  utility 
sector  pricing  practices  on  the  use  of 
externality  adders  in  the  appliance 
standards  analysis. 

State  utility  regulatory  commissions, 
motivated  by  the  historical  natural 
monopoly  features  of  electric  and 
natural  gas  production,  transportation, 
and  distribution  systems  (although 
production  systems  are  now 
increasingly  seen  as  allowing  for 
competition),  generally  set  regulated 
prices  for  electricity  based  on  embedded 
rather  than  marginal  cost  Based  on  its 
present  understanding,  the  Department 
believes  that  the  relationship  between 
price  and  marginal  cost  can  have  a 
major  bearing  on  the  application  of 


extemaUty  values  in  setting  appUance 
standards. 

Some  background  is  helpful,  hi  the 
absence  of  externalities,  the  theoretical 
economic  conditions  for  social  welfare 
maximization  are  met  when  price  equals 
marginal  cost  (a  pricing  condition 
enforced  by  competition  in  perfectly 
competitive  industries)  and  each 
consumer  sets  demand  to  equate  this 
maiginal  cost  with  his/her  own 
marginal  private  benefit  (or  marginal 
utility).  With  externalities,  this  private 
market  solution  diverges  from  the 
necessary  conditions  for  a  social 
optimum  because  external  costs 
imposed  on  others  are  not  reflected  in 
decision-making.  An  appropriate 
externality  tax  or  adder  can  move 
private  decision-making  towards  the 
social  optimum. 

Within  this  context,  consideration  of 
the  effects  of  a  gap  between  price  and 
marginal  cost  on  the  size  of  incremental 
externality  values  is  straightfonvaixi. 
Suppose,  for  example,  that  the  price 
charged  to  end -users  exceeds  the 
marginal  private  cost  of  producing  and 
deUvering  electricity  (or  natural  gas)  to 
them.  Then,  in  terms  of  private 
deasion-making,  the  positive  gap  by 
which  price  exceeds  marginal  cost 
would  have  the  same  effect  as  a  tax  in 
reducing  electricity  consumption  (and. 
implicitly,  the  emissions  and  the 
environmental  externalities  associated 
with  production  to  meet  incremental 
demand). 

Because  a  positive  difference  between 
price  and  marginal  cost  functions  as  if 
it  were  a  tax,  it  bears  significantly.on  the 
size  of  the  additional  externality  adder 
the  Department  could  justifiably  employ 
when  calculating  the  net  national 
benefit  of  alternative  standards.  For 
example,  if  the  price  of  a  marginal 
kilovwatt  we-^  to  exceed  its  marginal 
cost  by  an  a:,ount  equal  to  the  value  of. 
the  marginal  externality  damage,  the 
pricing  distortion  in  utility  markets  and 
the  externality  would  together  create  a 
situation  where  utility-customer 
decision-making  would  satisfy  the 
marginal  conditions  for  social 
optimality  without  any  further 
adjustments.  An  additional  externality 
adder  in  this  situation  would  move 
away  from  the  alignment  of  the  private 
and  social  decision-making  problems 
that  motivates  concern  with 
externalities  in  the  first  place.  Based  on 
this  reasoning.  DOE  beUeves  that 
application  of  an  additional  externality 
adder  in  any  situation  where  the  price 
of  a  marginal  kilowatt  exceeds  marginal 
cost  by  more  than  the  value  of  the 
marginal  externality  damage  would  be 
inconsistent  with  the  objective  of 
maximizing  net  national  benefits.  In 


fact,  for  this  latter  case,  one  can 
envision  arguments  in  favor  of  applying 
*  subtracters"  to  utility  rates  used  in  a 
calculation  of  net  national  benefits. 

The  Department  recognizes  that  leal- 
world  utility  pricing  systems  are  quite 
complex.  Many  systems  employ  a  fixed 
connection  or  service  charge,  together 
with  prices  to  meet  incremental  demand 
that  may  vary  with  the  class  of  service, 
time  of  day.  or  level  of  demand  within 
a  billing  period.  The  analysis  that 
supports  the  appliance  standards 
rulemakings  does  not  reflect  this 
complexity.  Rather,  a  national  average  is 
used  to  represent  current  and  forecasted 
consumer  prices.  Based  on  its  present 
information,  the  Department  believes 
that  the  difference  between  this 
"analysis  price"  and  marginal  cost, 
rather  than  the  difference  between  some 
true  marginal  price  and  marginal  cost,  is 
relevant  to  estabUshing  the  gap  between 
price  and  cost  that  bears  on  the 
incorporation  of  incremental  externality 
values  in  the  Department's  analysis,  TTie 
Department  seeks  comment  on 
alternatives  to  national  averages  that 
would  better  reflect  local  and  regional 
differences  in  consumer  prices,  as  well 
as  the  other  sources  of  price  variation 
mentioned  above. 

Finally,  in  some  circumstances,  the 
price  facing  end-users  may  be  less  than 
marginal  cost  The  same  principles 
would  apply.  Even  ignoring 
externalities,  prices  below  marginal  cost 
encourage  demand  whose  value  to  users 
is  less  than  the  cost  of  production  to 
meet  it.  To  correct  this  situation  and  at 
the  same  time  reflect  externalities  that 
may  also  be  present,  it  would  be 
necessary  to  apply  adders  larger  than 
the  marginal  damage  from  emissions 
associated  with  increased  energy 
demand. 

Given  the  above,  the  relationship 
between  price  and  marginal  cost  is 
clearly  cenU^l  to  the  determination  of 
externality  values  for  use  in  setting 
appliance  standards. 

Issue  8:  Evidence  tearing  on  the 
relationship  between  the  end-user  price 
of  energy  and  marginal  cost. 

First,  the  Department  recognizes  that 
the  price/marginal  cost  relationship  can 
vary  significantly  across  utilities.  Given 
the  national  applicability  of  appliance 
standards,  we  will  seek  to  estimate  a 
price/marginal  cost  relationship  that 
characterizes  national  average 
conditions.  The  rationale  here  is 
identical  to  that  for  focusing  on  national 
average  emission  impjacts. 

Second,  the  relationship  between 
price  and  marginal  cost  may  vary  across 
appliances  because  of  the  differences  in 
load  shapes.  For  example,  refrigerators 
that  run  continuously  might  be 
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considered  as  contributing  to  "base 
load",  while  air  conditioners,  which  are 
used  most  intensively  on  hot  afternoons, 
contribute  primarily  to  "peak  load."  The 
Department  solicits  comment  on  the 
need  to  develop  information  on  the 
relationship  between  price  and  marginal 
cost,  relevant  to  each  individual 
appliance. 

Finally,  there  are  several  different 
marginal  cost  concepts.  Short  run 
marginal  cost  may,  in  systems  with 
excess  capacity,  include  only  fuel  and 
incremental  fuel  and  operation  and 
maintenance  costs.  A  long-run  marginal 
cost  concept  would  also  include  the 
capital  costs  of  generating  facilities.  To 
the  extent  that  transmission  and 
distribution  infrastructure  costs  also 
vary  with  marginal  demand,  these  too 
can  be  included  in  marginal  cost. 

The  Department  has  not  yet 
developed  quantitative  estimates  of  the 
relationship  between  price  and  marginal 
cost,  or  determined  which  marginal  cost 
concept  is  relevant  to  the  question  of 
(.xternality  adders.  Evidence  that  would 
be  relevant  to  such  a  quantification 
includes: 

(1)  The  gap  between  prices  to 
industrial  and  residential  consumers. 
Assuming  that  PUC's  do  not  permit 
sales  to  industrial  users  at  prices  below 
marginal  cost  (to  do  so  would  force 
residential  and  commercial  customers  to 
pick  up  100  percent  of  system  fixed 
costs  plus  a  portion  of  variable  costs  . 
incurred  for  utility  customers),  the  price 
of  power  to  industrial  customers  with 
an  adjustment  for  any  difference  in 
marginal  transmission  and  distribution 
costs  between  the  residential  and 
industrial  classes,  could  be  taken  as  an 
upper  bound  on  marginal  supply  costs 
to  residential  customers. 

The  Energy  Information 
Administration  (EIA)  reported  national 
average  electricity  rates  in  1992  for 
residential  and  industrial  consumers  of 
$0,082  per  kilowatt  hour  (kWh)  and 
$0,048  per  kilowatt  hour  (kWh), 
respectively.  For  natural  gas,  EIA 
reports  average  rates  in  1992  of  $5.87 
per  thousand  cubic  feet  and  $2.82  per 
thousand  cubic  feet  for  residential  and 
industrial  consumers,  respectively.' 

(2)  The  capital  and  operating  cost  of 
incremental  capacity.  If  meeting 
marginal  demand  requires  new  capacity, 
the  relevant  marginal  cost  should 
include  capacity  cost.  Current  estimates 
of  fully-loaded  marginal  costs  for 
natural  gas  combined  cycle  plants  or 
pulverized  coal  plants  are  $0.035/kwh 
to  $0.045/kwh.  Again,  marginal 
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transmission  and  distribution  costs,  if 
any,  would  also  need  to  be  considered. 

(3)  The  marginal  cost  of  dispatching 
the  least  efficient  capacity  in  systems 
with  excess  capacity.  One  insight  into 
these  costs  can  be  gained  by  examining 
the  operation  and  maintenance  costs,  on 
a  per  kilowatt  basis,  of  combustion 
turbines  used  for  peaking  purposes  on 
some  systems.  Another  perspective  may 
be  provided  by  the  cost  per  kilowatt 
hour  of  peak-shaving,  demand-side 
management  programs  approved  by 
various  public  utility  regulatory 
commissions.  Public  comments 
providing  information  related  to  these 
measurement  approaches  and  their 
qualification  would  be  especially 
helpful. 

The  Department  solicits  comment  on 
the  relevance  of  the  categories  of 
evidence  cited  above,  as  well  as  other 
types  of  evidence,  in  establishing  a 
reasoned  estimate  of  the  relationship 
between  price  and  marginal  cost. 

ni.  Environmental  Externalities 

Issue  9:  The  types  of  environmental 
emissions  from  the  energy  sector  to  be 
included  in  the  Department's 
consideration  of  the  use  of  externality 
values  in  the  context  of  appliance 
standards. 

In  this  section,  the  Department  builds 
on  the  crosscutting  analysis  presented 
above  to  outline  an  approach  for 
analysis  of  three  types  of  energy-related 
emissions — sulfur  oxides  (SOx),  nitrous 
oxides  (NOx),  and  carbon  dioxide  (COj). 
The  focus  on  these  three  emission 
categories  reflects  a  similar  focus  in 
recent  U.S.  legislation  and  international 
agreements,  most  notably  the  Clean  Air 
Act  Amendments  of  1990  and  the 
Framework  Convention  on  Climate 
Change. 

The  Department  recognizes  that  there 
are  other  types  of  emissio.;--,  such  as 
particulates,  carbon  monoxide,  air 
toxins,  volatile  organic  compounds, 
solid  wastes,  and  water  discharges 
associated  with  energy  use.  Moreover, 
consideration  of  the  entire  fuel  cycle 
may  reveal  additional  environmental 
externalities  at  the  extraction  or 
transportation  stages  of  the  cycle.  The 
Department  welcomes  comment  and 
evidence  regarding  the  importance  of 
other  types  of  externalities  that  may 
arise  through  these  and  other  emissions 
pathways  that  are  not  discussed  below. 
Comments  that  are  structured  so  as  to 
address  the  same  generic-  and 
externality-  specific  issues  raised  in  this 
notice,  while  also  identifying  other 
issues  unique  to  particular  pollutants  or 
media,  would  be  particularly  helpful. 
Each  of  the  discussions  of  the 
individual  pollutants  addresses  a 


common  set  of  issues  as  well  as  points 
specific  to  that  emissions  category.  The 
common  issues  are: 

Issue  10:  The  local,  regional,  national, 
and  global  externalities  associated  with 
each  type  of  emission. 

Issue  11:  The  impact  of  a  change  in 
appliance  efficiency  standards  on 
emissions,  taking  account  of  both  direct 
impacts  and  the  indirect  effects  arising 
from  existing  regulatory  structures. 

Issue  12:  Evidence  regarding  the 
impact  of  change  in  emissions  on  the 
level  of  environmental  damage  to 
external  parties.  Alternatively,  if 
damage  cannot  be  estimated  directly, 
evidence  regarding  cost-based  measures 
available  as  surrogates. 

Issue  13:  The  impact  and  relevance  of- 
a  change  in  appliance  efficiency 
standards  on  the  emission  control 
obligations  of  external  parties. 

Finally,  it  is  important  to  note  that  the 
relationship  between  price  and  marginal 
cost  discussed  as  a  crosscutting  issue 
will  be  relevant  to  the  determination  of 
whether  an  application  of  an 
incremental  externality  value  is 
appropriate  in  those  cases  where  an 
environmental  or  energy  security 
externality  is  identified. 

a.  Sulfur  Dioxide 

Sulfur  dioxide  emissions  are 
implicated  in  environmental  effects  at 
the  local,  regional,  and  global  level.  At 
the  local  level,  sulfur  dioxide  is  one  of 
the  criteria  pollutants  for  which  ambient 
air  quality  standards  are  established 
under  the  Clean  Air  Act.  At  the  regional 
level,  sulfur  dioxide  is  a  precursor  of 
acid  rain,  an  issue  addressed  in  Title  IV 
of  the  1990  Clean  Air  Act  Amendments. 
At  the  global  level,  the  1992 
Supplementary  Scientific  Assessment  of 
Intergovernmental  Panel  on  Climate 
Change  identifies  sulfate  aerosols  as  a 
potentially  significant  offset  to 
greenhouse  warming  that  may  be  caused 
by  increasing  atmospheric 
concentrations  of  greenhouse  gases. 

Based  on  its  present  information,  the 
Department  believes  that  attention  in 
this  rulemaking  should  focus  on 
externalities  related  to  the  acid 
precipitation  pathway,  and  therefore  on 
the  regional  effects.  On  the  local  level, 
there  is  already  widespread  attainment 
with  ambient  air  quality  standards  for 
sulfur  dioxide.  On  the  global  level,  the 
effect  of  sulfur  dioxide  emissions  as  an 
offset  to  greenhouse  warming  remains 
speculative,  and  its  value  may  be 
undercut  by  its  extremely  short  duration 
relative  to  warming  from  greenhouse 
gases. 

The  acid  precipitation  issue  is 
addressed  in  Title  IV  of  the  Clean  Air 
Act  Amendments  of  1990.  Beginning  in 


the  year  2000.  its  provisions  implement 
a  national  cap  on  utility  sulftir  dioxide 
emissions  of  8.9  million  tons  together 
with  a  system  of  tradable  allowances  for 
allocating  the  burden  of  emissions 
reduction  in  a  cost-effective  manner. 
The  cap  reflects  a  reduction  of  roughly 
50  percent  fi-om  1980  emission  levels. 

The  Department  expects  tJiat  the 
national  emissions  cap  will  be  binding 
and,  concomitantly,  that  allowance 
prices  will  be  positive.  The  Department 
notes  that  allowance  transactions  at 
positive  prices  are  being  recorded  in 
increasing  number,  and  there  are  no 
known  projections  that  suggest  a  non- 
binding  cap. 

Under  a  binding  cap.  reductions  in 
SO2  emissions  at  one  location  due  to 
reductions  in  electricity  demand  would 
free  up  emissions  allowances,  the  use  of 
which  could  increase  allowable 
emissions  at  other  locations,  unless 
allowances  were  "banked".  With  no 
change  in  overall  emissions,  the 
Department  has  no  basis  for  assuming 
that  alternative  appliance  standards 
would  cause  any  change  in 
environmental  damage  levels.  However, 
a  net  national  environmental  externality 
benefit  could  occur  if  the  pattern  of 
emissions  changes  across  alternative 
standards  is  one  that  systematically 
reallocates  emissions  from  locations 
where  they  inflict  low  marginal  damage 
to  locations  where  they  inflict  high 
marginal  damage.  Based  on  its  current 
information,  the  Department  would 
assume  that  emissions  reallocation  from 
reduced  electricity  demand  is 
environmentally  neutral. 

If  the  Department  were  to  determine 
that  emissions  reallocation  was  not 
environmentally  neutral,  the 
development  of  damage  estimates 
would  become  an  issue.  In  this  case,  the 
Department  would  rely  heavily  on  the 
current  criteria  document  for  sulfur 
dioxide,  and  on  the  report  of  the  recent 
National  Acid  Precipitation  Assessment 
Program  (NAPAP),  a  10-year,  $500 
Million  assessment  effort.  The 
Department  welcomes  comment  on 
these  and  other  potential  sources  of 
damage  information. 

The  Department  also  solicits  comment 
on  the  possibility  that  the  current 
binding  national  cap  on  SO2  emissions 
will  become  non-binding  during  the 
time  period  affected  by  appliance 
standards  as  a  result  of  technology 
improvements  or  cost  reduction.    ; 

With  regard  to  economic  externalities, 
the  Department  notes  that  changes  in 
electricity  demand  could  affect  the 
market  price  of  allowances.  A  change  in 
allowance  prices  might  affect  the 
manner  in  which  external  parties  elect 
to  meet  their  control  obligations,  but 


would  not  affect  the  obligations 

themselves. 

b.  Nitrogen  Dioxides 

Nitrogen  oxide  (NOx)  emissions  are 
implicated  in  environmental  effects  at 
both  the  local  and  regional  levels.  NOx 
is  a  precursor  of  tropospheric  (ground- 
level)  ozone,  one  of  the  Clean  Air  Act 
criteria  pollutants.  NOx  is  also  an  acid 
rain  precursor.  Finally,  changes  in 
tropospheric  ozone  levels,  by  changing 
total  column  ozone,  may  affect  the 
amount  of  ultraviolet-B  (UVB)  radiation 
reaching  the  earth's  surface. 

Based  on  its  present  information,  the 
Department  believes  that  attention  in 
this  rulemaking  should  address  all  three 
of  these  externality  pathways. 
According  to  EPA  (1993).  the  primary 
ambient  air  quality  standard  for 
tropospheric  ozone  is  violated  more 
than  one  time  per  year  in  areas  where 
66  million  Americans  live.  As  noted  in 
the  discussion  of  sulfur  dioxide,  acid 
precipitation  is  another  issue  of 
significant  national  and  international 
concern.  The  potential  importance  of 
the  UVB  issue  is  underlined  by  the  fact 
that  concern  surrounding  the  potential 
damages  from  a  projected  increase  in 
UVB  at  the  earth's  surface  was  the  major 
reason  motivating  the  phaseout  of 
chlorofluorocarbons  (CFC's).  required 
by  the  Montreal  Protocol  to  the  Vienna 
Convention  and  the  CAAA  of  1990. 

With  respect  to  acid  precipitation,  the 
Department  would  consider  the  same 
factors  and  information  sources  as 
outlined  above  for  sulfur  dioxide. 
Howe\'er,  the  regulatory  structure  for 
NOx  emissions  outlined  in  Title  IV  of 
the  Clean  Air  Act  Amendments  of  1990 
is  built  around  low  NOx  burner 
technology  requirements  rather  than  an 
emissions  cap.  Therefore,  the 
Department  would  not  presume  that 
national  NOx  emissions  were 
insensitiw  to  changes  in  electricity 
demand. 

With  respect  to  the  ambient  air 
quality  standards,  the  Department 
believes  that  three  main  issues  must  be 
considered. 

•  The  regulatory  structure  and 
damages  from  emissions  changes  in 
attainment  areas  (those  areas  not 
violating  the  ambient  air  quality 
standards) 

•  The  regulatory  structure  and 
damages  from  emissions  changes  in 
non-attainment  areas. 

•  The  impact  of  NOx  transport  &t>m 
outside  of  an  area  on  ambient  air  quality 
conditions  in  non-attainment  areas. 

With  respect  to  the  first  and  second 
points,  the  Department  notes  that 
roughly  one-third  of  the  nation's  coal- 
fired  power  plants  and  one-half  of  its 


gas-  and  oil-fii^  power  plants  are 
located  in  non-attainment  areas.  These 
are  the  types  of  generating  plants  that, 
together  with  non-utility  stationary 
sources  and  vehicles,  are  the  sources  of 
NOx  emissions. 

Attainment  areas:  Abstracting  from 
the  issue  of  transport  into  non- 
attainment  areas,  the  Department  would 
rely  heavily  on  the  information 
underlying  the  existing  ambient 
standards  for  tropospheric  ozone.  These 
standards  were  issued  in  earlv  1993. 
However,  at  the  time  the  standards  were 
issupd.  EPA  noted  that  new  studies, 
done  after  finalization  of  the  criteria 
document  on  which  the  standards  were 
based,  might  suggest  health  effects  at 
lower  concentration  levels.  The 
Department  welcomes  comment  on 
whether  and  how  these  newer  studies, 
which  have  yet  to  be  formally  evaluated 
by  the  EPA.  should  be  reflected  in  a 
datiage  assessment.  The  Department's 
damage  assessment  will  also  consider 
non-health  impacts  drawing  on  studies 
included  in  the  criteria  document 
underlying  the  latest  standards. 
Non-attainment  areas:  In  non- 
attainment  areas,  reductions  in 
electricity  demand  affect  the  level  of 
NOx  emissions  in  several  ways.  Any 
new  generating  plants  in  ozone  non- 
attainment  areas  that  are  needed  to  meet 
growing  electricity  demand  would, 
under  tt»e  regulatory  structure  of  Title  I 
of  the  Clean  Air  Act,  be  requ  ired  to  fully 
offset  their  NOx  emissions  before  they 
could  begin  operation.  Alternatively, 
changes  in  electricity  demand  could 
simply  affect  the  operation  rate  of 
existing  plants,  without  triggering  offset 
requirements  for  the  operating 
company.  In  this  latter  case,  the  initial 
effect  would  be  an  increase  in 
emissions.  However,  Title  I  also 
specifies  milestones,  or  progress 
requirements,  for  emissions  reduction  in 
non-attainment  areas.  These 
requirements  are  applicable  to  NOx  in 
serious  and  severe  non-attainment  areas. 
If  these  progress  requirements  were 
binding,  a  change  in  the  level  of 
emissions  frnm  the  Of>eration  of  existing 
power  plants  could  affect  the  level  of 
reductions  that  State  Implementation 
Plans  would  require  from  other  types  of 
sources  in  order  to  meet  these 
requirements.  From  this  perspective,  a 
change  in  appliance  efficiency 
standards  could  change  the  control 
obligations  of  parties  unrelated  to 
appliance  purchase  decisions. 

To  develop  its  analysis  on  a  national 
scale,  DOE  will  try  to  develop 
infonnation  regarding  the  extent  to 
which  each  of  the  cases  described  above 
characterizes  prevailing  conditions.  In 
order  to  develop  an  acceptable  basis  for 
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estimating  the  external  benefits 
associated  with  NOx  emission 
reductions  in  both  attainment  and  non- 
attainment  areas,  DOE  will  be  seeking 
more  information  on  the  likely  marginal 
effects  of  appliance  standards  on  net 
emissions  and  the  marginal  control 
costs  required  to  meet  non-attainment 
area  progress  requirements.  DOE  wrll 
also  be  seeking  better  data  on  how 
damages  and  control  costs  might  vary 
seasonally,  which  may  increase  or 
decrease  the  estimated  benefits  of 
particular  types  of  appliance  efficiency 
standards. 

In  addition,  DOE  recognizes  the 
concern  that  transport  of  NOx  emissions 
from  attainment  areas  may  affect  ozone 
concentrations  in  non-attainment  areas, 
even  though  they  do  not  trigger  offsets 
either  through  the  new  source  program 
or  via  progress  requirements.  E)OE 
welcomes  information  and  analysis 
regarding  the  importance  of  this  issue 
for  a  national  evaluation  of  externality 
damage,  and  recommended  approaches 
for  incorporating  it  into  the  quantitative 
analysis. 

Finally,  the  effect  of  increased 
tropospheric  ozone  concentrations  on 
the  level  of  UVB  at  the  surface, 
represents  a  potentially  favorable 
externality.  The  Department  welcomes 
comment  on  the  inclusion  of  this 
pathway  in  the  externality  analysis,  and 
on  the  use  of  information  developed  in 
the  context  of  various  rulemakings  and 
assessments  related  to  the  impacts  of 
stratospheric  ozone  depletion  to 
estimate  marginal  damages  from 
reduced  ozone. 

c.  Carbon  Dioxide 

The  Department  believes  that  the 
potential  for  climate  change  due  to  an 
enhanced  greenhouse  effect,  a  global 
scale  issue,  is  the  only  relevant 
externality  pathway  for  carbon  dioxide 
emissions.  Clearly,  this  is  a  high  priority 
issue.  In  1992,  the  world  community 
completed  negotiations  for  a  Framework 
Convention  on  Climate  Change.  This 
convention  has  already  been  signed  by 
152  nations  and  should  achieve  a 
sufficient  number  of  ramifications  to 
enter  into  force  by  the  spring  of  1994. 

Within  the  United  States,  President 
Clinton  and  Vice-President  Gore  have 
both  identified  the  threat  of  climate 
change  as  the  environmental  issue 
having  the  highest  priority  for  the 
nation  and  the  world.  The  President,  on 
Earth  Day  1993,  announced  our  nation's 
commitment  to  return  its  emissions  of 
greenhouse  gases  to  their  1990  levels  by 
the  year  2000.  On  October  19, 1993,  the 
Administration  released  a  Climate 
Change  Action  Plan  outlining  a  set  of 
specific  programs  to  achieve  that 
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>bjective.  However,  unlike  SOx  and 
»JOx  emissions,  energy-related 
imissions  of  carbon  dioxide  are  not 
)resently  subject  to  formal  regulatory 
equirements  that  go  beyond  emissions 
nonitoring  and  reporting.  The 
Vdministration's  action  plan  does  not 
nclude  proposals  for  any  such 
equirements. 

Carbon  dioxide  emissions  in  the 
nergy  sector  are  proportionally  related 
0  the  level  of  use  and  type  of  fossil  fuel, 
'or  electricity,  the  Department  intends 
o  estimate  the  effect  of  a  change  in 
lectricity  use  on  carbon  dioxide  by 
valuating  the  "average"  fuel  mix  used 
0  supply  marginal  changes  in 
ilectricity  demand  throughout  the 
iountry.  The  Department  welcomes 
lomments  and  suggestions  regarding 
hese  calculations.  While  the  absence  of 
ixisting  regulatory  programs  and  the 
imple  relationships  between  primary 
snergy  use  and  emissions  simplify  the 
ixtemality  analysis  compared  to  that 
ipplicable  to  SOx  and  NOx,  the 
(valuation  of  marginal  damages  is  far 
nore  challenging  for  CO2.  The  effect  of 
lomestic  emissions  levels  on  changes  in 
he  global  emissions  trends  that 
letermine  atmospheric  concentrations 
>f  CO2,  the  effect  of  these  concentrations 
tn  the  both  the  global  climate  and  the 
J.S.  climate,  and  the  timing  of  any  such 
iffects  are  all  highly  uncertain.  The 
iffects  of  changes  in  climate  on  human 
ictivities  and  unmanaged  ecosystems 
ire  even  more  uncertain. 

Given  the  difficulties  in  estimating 
he  impacts  of  global  climate  change, 
vhich  is  a  necessary  preliminary  step  in 
estimating  marginal  damages  from 
missions  changes,  only  the  most 
udimentary  calculations  have  been 
nade.  Studies  made  by  the  EPA  (1989), 
Jordhaus  (1991  and  1992)  and  Cline 
1992)  are  particularly  noteworthy, 
'hese  authors  candidly  admit  the 
)reliminary  and  often  speculative 
lature  of  their  calculations,  and  their 
nability  to  estimate  impacts  for 
mportant  categories  of  damages,  such 
IS  impacts  on  unmanaged  ecosystems. 

Based  on  its  present  evaluation,  the 
)epartment  believes  that  the  existing 
iterature  does  not  provide  a  sufficient 
)asis  for  developing  estimates  of 
narginal  damage.  Therefore,  the  ~ 
Department  is  considering  using 
evealed  willingness-to-pay  for 
(missions  reductions  as  a  proxy  to 
epresent  the  social  value  of  emissions 
eduction. 

The  October  1993  Climate  Change 
\ction  Plan  represents  the  most 
iggressive  national  policy  statement  on 
(missions  reductions  to  date.  The  major 
)ortion  of  energy-related  actions  in  the 
))an  aim  to  increa.se  end-use  efficiency. 


These  programs  are  generally  voluntary 
in. nature,  and  rely  on  the  attractive 
economics  of  the  targeted  energy- 
efficiency  improvements  to  attract 
public  participation.  It  is  projected  that 
reprograraming  federal  expenditures  of 
$1.9  billion  into  these  areas  will 
encourage  private  investments  of 
approximately  $61  billion 
(undiscounted  1991  dollars)  through  the 
end  of  the  decade.  These  investments 
are  projected  to  reduce  energy  costs 
(undiscounted  1991  dollars)  by  $60 
billion  through  the  end  of  the  decade, 
and  by  an  additional  $207  billion 
though  2010. 

Because  the  plan  calls  only  for 
investments  in  efficiency  projects  that 
have  a  high  rate  of  return,  and  generally 
does  not  mandate  these  investments  in 
the  event  that  private  parties  judge  them 
to  be  unattractive,  it  should  not  impo.se 
any  net  costs  on  the  private  sector.  The 
exclusion  of  measures  that  would 
impose  net  costs  on  the  private  sector 
could  itself  suggest  that,  at  present,  the 
willingness  to  pay  for  emission 
reductions  is  at  or  near  zero.  The 
Department  notes,  however,  that  the 
plan  reflects  only  those  actions  taken  to 
achieve  a  near-term  objective.  The 
President  and  Vice-President  have  noted 
that  the  plan  is  only  a  first  step. 
Moreover,  it  is  not  clear  what 
amendments  or  protocols  may  be  made 
to  the  Climate  Convention,  and  on  what 
timescale.  For  these  reasons,  an 
evaluation  of  willingness-to-pay 
implicit  in  the  action  plan  may  not 
provide  an  adequate  basis  for  evaluating 
the  longer  term  willingness-to-pay  for 
sustained  emissions  reduction.  The 
Department  notes  that  estimates  of  the 
long-run  cost  of  emissions  reduciion 
varies  widely,  with  bottom-up 
engineering  models  generally  providing 
much  lower  cost  estimates  than  top- 
down  economic  models. 

The  Department  also  notes  that  utility 
regulators  in  several  states  employ 
quantitative  externality  values  for 
carbon  dioxide  in  the  resource  planning 
process.  The  Department  invites 
comments  on  the  relevance  of  these 
values  to  the  present  rulemaking. 
Comments  that  provide  a  basis  for 
determining  how  a  national  average 
"effective"  value  might  be  calculated, 
taking  account  of  states  with  and 
without  CO2  externality  values  and 
varying  o^set  provisions,  would  be 
especially  helpful. 

The  Department  invites  public 
comment  on  the  most  appropriate 
methods  for  estimating  the  monetary 
value  of  reducing  CO2  emissions, 
recognizing  the  many  uncertainties 
involved. 


rv.  Enet:gy  Security  Externalities 

Issue  14:  The  major  components  of 
energy  security  externalities  associated 
with  oil  consumption  that  DOE  should 
consider  in  this  rulemaking. 

Issue  15:  The  relative  importance  ef 
the  level  of  oil  imports  and  the  overall 
level  of  oil  usage  within  the  economy  as 
determinants  of  energy  security. 

The  literature  on  this  subject 
identifies  five  main  avenues  through 
which  energy  security  externalities  can 
be  generated.  Authors  generally  reach 
widely  varying  conclusions  about  their 
significance.  DOE  intends  to  study  each 
of  these  five  areas  and  invites  comments 
on  their  significance. 

The  importance  of  several  of  the 
pathways  listed  below  depends  partially 
or  wholly  on  the  amount  oil  prices  rise 
in  response  to  an  oil  supply  disruption. 
Thus,  as  a  part  of  its  study  of  energy 
security  externality  values.  DOE  will 
consider  the  likelihood  of  a  disruption, 
its  size,  excess  production  capacity  in 
other  regions  of  the  world,  and  how  the 
price  shock  associated  with  the 
disruption  might  be  mitigated  by 
drawing  down  strategic  petroleum 
stockpiles.  DOE  invites  comments  on 
the  best  approach  to  study  these  issues. 

With  the  exception  of  externalities  #3 
and  perhaps  #5  listed  below,  the 
external  effects  of  oil  consumption  are 
more  closely  associated  with  the  total 
amount  of  oil  consumed  in  the  U.S. 
economy,  and  not  oil  imports. 

(1)  Gross  Domestic  Product  losses 
resulting  from  oil  price  shocks: 
Increased  world  oil  prices  caused  by 
supply  disruptions  may  cause 
macroeconomic  shocks  to  the  economy 
that  result  in  unemployment  and  Gross 
Domestic  Product  losses.  Different 
studies  reach  different  conclusions 
regarding  the  significance  of  oil  price 
shocks  on  macroeconomic  performance. 
For  example,  a  DOE  study  (1987)  cites 
macroeconomic  stabilization  as  one 
justification  for  energy  security  policy. 
In  contrast,  a  study  by  Bohi  (1991)  finds 
little,  if  any.  link  between  oil  price 
shocks  and  macroeconomic 
performance. 

(2)  Inflationary  losses  that  accompany 
oil  price  rises:  If  oil  prices  rise,  then  the 
rate  of  inflation  in  the  economy 
increases.  Policies  to  fight  inflation  can 
cause  increased  unemployment  and 
heighten  Gross  Domestic  Product  losses. 
Further,  because  many  government 
payments  are  indexed  to  inflation,  oil 
price  shocks  can  increase  the  size  of  the 
budget  deficit.  DOE  intends  to  treat 
these  inflationary  losses  as  part  of  the 
Gross  Domestic  Product  loss  component 
cited  previously. 

(3)  Monopsony  price  effects:  Some  " 
economists  argue  that  decreased 


domestic  oil  consumption  will  lower 
world  oil  prices  and  reduce  payments 
for  imported  oil.  The  reduced  U.S. 
payments  for  imported  oil  benefit  U.S. 
and  foreign  consumers,  but  they  hurt 
domestic  and  foreign  producers.  From  a 
U.S.-centric  accounting  stance,  this 
outcome  would  be  beneficial  because 
the  U.S.  consumes  more  oil  than  it 
produces. 

Adopting  a  U.S.-centric  stance  might 
be  problematic  in  light  of  continuing 
U.S.  policies  to  encourage  bee  trade.  For 
example.  U.S.  exports  of  products  other 
than  oil  to  both  oil  exporting  countries 
and  other  countries  could  be  reduced  as 
the  effects  of  a  reduction  in  the  value  of 
oil  imports  work  through  the  trading 
system. 

Recognizing  that  monopsony-like 
arguments  could  be  raised  to  justify 
externality  values  for  many  types  of 
imported  goods.  DOE  intends  to 
consider  whether  there  is  anything 
special  about  oil  that  justifies  an 
externality  for  it.  while  excluding  one 
for  other  products. 

(4)  Terms  of  trade  effect:  Decreased 
oil  imports  would  improve  the  balance 
of  trade  and  strengthen  the  U.S.  dollar. 
This  would  leave  U.S.  consumers 
unambiguously  better  off.  This  balance- 
of-trade  effect  is  not  considered  in 
private  decision-making.  However,  like  • 
the  monopsony  effect,  counting  this  as 
an  externality  raises  broader  issues 
regarding  free  trade.  DOE  intends  to 
consider  whether  there  is  anything 
special  about  oil  that  justifies  an 
externality  value  for  it.  while  excluding 
one  for  other  products. 

(5)  Financing  of  government  strategic 
stockpiles  and  military  operations 
associated  wth  oil:  Some  analysts  have 
suggested  that  the  costs  of  stocking  the 
strategic  petroleum  reser\'e  and.  more 
importantly,  maintaining  the  military 
power  needed  to  minimize  oil  supply 
disruptions  are  an  additional  source  of 
externalities.  DOE  intends  to  study  this 
source  of  externality  in  more  detail, 
with  particular  emphasis  on  whether 
the  size  of  the  change  in  import 
dependence  that  might  be  attributed  to 
alternative  appliance  efficiency 
standards  would  have  any  effect  on 
government  expenses. 

In  addition  to  these  quantifiable 
aspects  of  energy  security  externalities, 
some  analysts  contend  that  reduced  oil 
consumption  will  increase  U.S. 
flexibility  in  conducting  foreign  polic>'. 
DOE  intends  to  consider  this  issue, 
recftgnizing  that  any  benefit  here  would 
again  relate  to  the  size  of  the  impact  of 
the  efficiency  standards. 

Issue  19:  The  impact  of  incremental 
appliance  efficiency  standards  on  oil 
consumption. 


A  central  issue  in  trying  to  estimate 
the  energy  security  value  to  reduced  oil 
imports  is  the  quantitative  effect  of 
incremental  efficiency  standards  on 
domestic  oil  consumption.  The 
appliances  being  considered  in  this  rule 
affect  oil  consumption  either  directly,  as 
is  the  case  with  oil-fired  furnaces,  or 
indirectly  by  reducing  the  use  of  oil  to 
generate  electricity. 

In  1990.  according  to  the  Annual 
Energy  Outlook  for  1993  (AE093).  about 
2  percent  of  total  U.S.  oil  consumption 
was  used  for  residential  space  heating. 
By  2010.  the  same  source  projects  that 
oil  used  for  residential  space  heating 
will  decrease  significantly,  and  account 
for  only  about  1  percent  of  a  higher  total 
oil  consumption. 

The  current  efficienc)'  standard  for 
residential  oil-fired  furnaces  is  78 
percent.  Moving  hum  the  current 
standard  to  93  percent,  for  example 
would  after  complete  stock  replacement, 
reduce  oil  consumption  in  this  category 
by  less  than  20  percent,  and  by  less  if 
there  is  a  "rebound"  effect.  Marginal 
changes  in  this  standard  could  have 
only  an  extremely  small  effect  on  total 
oil  consumption. 

In  the  case  of  appliance  standards  that 
affect  electricity  consumption,  the 
amount  by  which  oil  consumption  is 
reduced  depends  upon  the  fuels  used  to 
generate  electricity.  According  to  the 
AE093.  about  4  percent  of  the  primar>' 
energy  consumption  used  for  electricity 
generation  in  1990  was  oil-based.  That 
percentage  is  projected  to  remain 
approximately  constant  through  2010. 
Because  oils  share  of  electricity 
generation  is  so  small,  changes  in 
appliance  efficiency  standards  for 
electric  appliances  will  not  significantly 
alter  total  oil  consumption  in  the  nation. 

Based  on  the  national  fuel  mix  used 
in  1990.  each  kilowatt  hour  of  electricity 
saved  will  reduce  oil  consumption  by 
0.000072  barrels.  Given  this  ratio,  each 
dollar  of  externality  value  attached  to  a 
barrel  of  oil  translates  into  only  0.007 
cents  per  kilowatt  hour  on  a  national 
average  basis. 

Oil-based  electricity  might  be 
significant  in  some  regions  of  the 
country.  Additionally,  oil  tends  to  be 
used  for  peaking  power.  DOE  intends  to 
study  whether  regional  and  peak-load 
considerations  might  cause  significant 
divergences  from  the  national  ratio  of 
barrels  of  oil  per  kilowatt  hour. 
However,  because  the  national  ratio  is 
so  low.  it  seems  unlikely  that  even 
taking  into  account  regional  and  peak- 
load  considerations  could  result  in  laige 
energy  security  externality  values  for 
electric  appliances  even  if  a  high  per- 
barrel  externality  value  were  deemed 
appropriate. 
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Issue  17:  The  impact  of  efficiency 
standards  on  domestic  oil  production 
and  oil  imports. 

DOE  believes  that  the  preponderant 
share  of  reduced  oil  consumption 
caused  by  incremental  appliance 
efficiency  standards,  will  come  from 
imports.  The  price  of  oil  is  set- in  a 
world  market  and  domestic  energy 
producers  supply  as  much  oil  as  is 
profitable  given  that  world  price.  Unless 
appliance  efficiency  standards 
significantly  affect  the  world  oil  price. 
domestic  production  will  remain  largely 
unchanged  and  impQ(ts  will  fall. 

The  Department  has  considered,  in 
several  recent  policy  exercises,  the 
imp>act  of  changes  in  dome.stic  oil 
consumption  on  world  market  prices. 
The  change  in  price  determines  how 
reduced  consiunption  is  split  between  ' 
reduced  imports  and  reduced  domestic 
production.  Current  modeling  generally 
shows  that  domestic  production  falls  by 
only  about  ten  percent  of  the  decrease 
in  domestic  consumption.  The 
Department  of  Interior's  Minerals 
Management  Service  also  studied  this 
issue  in  detail  as  a  part  of  their  1992  5- 
Year  Leasing  Program,  and  reached 
similar  conclusions. 

Issue  18:  The  possibility  of  energy 
security  externalities  associated  with 
non-oil  fuels. 

The  Department  does  not  believe  that 
there  are  comparable  energy  security 
externalities  associated  with  fuels  other 
than  oil.  That  is  because  non-oil  fuels 
consumed  in  the  U.S.  are  obtained 
primarily  from  domestic  sources.  The 
prices  of  these  fuels  are  primarily 
determined  in  national  markets,  and  are 
not  particularly  susceptible  to  price 
spikes  caused  by  supply  disruptions  in 
other  areas  of  the  world.  Because  of 
these  factors,  DOE  does  not  intend  to 
consider  energy  security  externalities 
for  fuels  other  than  oil. 

Finally,  it  is  important  to  note  that  the 
generic  issue  of  the  relationship 
between  price  and  marginal  cost 
outlined  in  the  Crosscutting  Issues 
section  must  be  considered  in  the 
determination  of  whether  an  application 
of  an  incremental  externality  value  is 
appropriate  in  those  cases  where  an 
energy  security  externality  related  to  the 
use  of  oil  in  electricity  generation-is 
identified.  However,  given  the 
competitive  market  structure  of  the  fuel 
oil  industry,  the  Department,  based  on 
its  current  information,  presumes  that 
oil  sold  directly  to  residential  end-users 
is  competitively  priced. 

V.  Review  under  Executive  Order  12866 

The  rulemaking  on  energy  efficiency 
standards  for  central  air  conditioners, 
heat  pumps,  furnaces,  rehigerators, 


refirigerator-fireezers  and  fieezers  has 
been  determined  to  be  an  "economically 
significant  regulatory  action"  under 
Executive  Order  12866,  "Regulatory 
jPlanning  and  Review."  (58  FR  51735. 
lOctober  4, 1993).  Accordingly,  today's 
action  was  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA). 

There  was  no  substantive  changes 
between  the  draft  submitted  to  OIRA 
and  today's  action. 

The  draft  of  today's  action  and  any 
other  documents  submitted  to  OIRA  for 
review  have  been  made  part  of  the 
rulemaking  record  and  are  available  for 
public  review  in  the  Department's" 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585  between  the 
hours  of  9  and  4,  Monday  through 
Friday,  telephone  (202)  586-6020. 

VI.  Public  Conunent  Procedures 

a.  Participation^n  Rulemaking 

The  Department  encourages  the 
maximum  level  of  public  participation 
possible  in  this  rulemaking.  Individual 
consumers,  representatives  of  consumer 
groups,  manufacturers,  associations. 
States  or  other  governmental  entities, 
utilities,  retailers,  distributors, 
manufacturers,  and  others  are  urged  to 
submit  written  statements  on  the 
proposal.  The  Department  also 
encourages  interested  persons  to 
participate  in  the  public  hearing  to  be 
held  in  Washington,  DC  at  the  time  and 
place  indicated  at  the  beginning  of  this 
notice. 

The  DOE  has  established  a  period  of 
60  days  following  publication  of  this 
notice  for  persons  to  comment  on  this 
proposal.  AH  public  comments  received 
and  the  transcript  of  the  public  hearing 
will  be  available  for  review  in  the  DOE 
Freedom  of  Information  Reading  Room. 

b.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views,  or 
arguments  with  respect  to  the  subjects 
set  forth  in  this  notice.  Instructions  for 
submitting  written  comments  are  set 
forth  at  the  beginning  of  this  notice  and 
below. 

Comments  should  be  labeled  both  on 
the  envelope  and  on  the  documents, 
"Three  Products  Rulemaking  (Docket 
No.  CE-RM-93-801)",  and  must  be 
received  by  the  date  sp>ecified  at  the 
beginning  of  this  notice.  Ten  copies  are 
requested  to  be  submitted.  Additionally, 
the  Department  would  appreciate  an 
electronic  copy  of  the  comments  to  the 
extent  possible.  The  Department  is 
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cxurently  using  WordPerfecf^  5.1.  All 
comments  received  by  the  date  sp>ecified 
at  the  beginning  of  this  notice  and  other 
relevant  information  will  be  considered 
by  EXDE  in  the  proposed  rule. 

All  written  comments  received  on  the 
Advance  Notice  of  Proposed 
Rulemaking  will  be  available  for  public 
inspection  at  the  Freedom  of 
Information  Reading  Room,  as  provided 
at  the  beginning  of  this  notice. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11.  any  person  submitting 
information  or  data  that  is  believed  to  be 
confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  docvmient  and  ten 
(10)  copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  The  Department  will 
make  its  own  determination  with  regard 
to  the  confidential  status  of  the 
information  or  data  and  treat  it 
according  to  its  determination. 

Factors  of  interest  to  DOE,  when 
evaluating  requests  to  treat  information 
as  confidential,  include:  (1)  A 
description  of  the  item;  (2)  an  indication 
as  to  whether  and  why  such  items  of 
information  have  been  treated  by  the 
submitting  party  as  confidential,  and 
whether  and  why  such  items  are 
customarily  treated  as  confidential 
within  the  industry;  (3)  whether  the 
information  is  generally  knovsm  or 
available  to  others;  (4)  whether  the 
information  has  previously  been 
available  to  others  without  obligation 
concerning  its  confidentiality;  (5)  an 
explanation  of  the  competitive  injury  to 
the  submitting  person  that  would  result 
fit>m  public  disclosure;  (6)  an  indication 
as  to  when  such  information  might  lose 
its  confidential  character  due  to  the 
passage  of  time;  and  (7)  whether 
disclosure  of  the  information  would  be 
in  the  public  interest. 

c.  Public  Hearing 

1.  Procedure  for  Submitting  Requests  to 
Speak 

The  time  and  place  of  the  public 
hearing  are  indicated  at  the  beginning  of 
this  notice.  The  Department  invites  any 
person  who  has  an  interest  in  these 
proceedings,  or  who  is  a  representative 
of  a  group  or  class  of  persons  having  an 
interest,  to  make  a  written  request  for  an 
opportunity  to  make  an  oral 
presentation  at  the  public  hearing.  Such 
requests  should  be  labeled  both  on  the 
letter  and  the  envelope,  "Three  Products 
Rulemaking  (Docket  No.  CE-RM-93- 
801),"  and  should  be  sent  to  the  address 
and  must  be  received  by  the  time 
specified  at  the  t)eginning  of  this  notice. 
Requests  may  be  hand-delivered  or 
telephoned  to  such  address  between  the 


hours  of  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned 
and,  if  appropriate,  state  why  he  or  she 
is  a  proper  representative  of  the  group 
or  class  of  persons  that  has  such  an 
interest,  and  give  a  telephone  number 
where  he  or  she  may  be  contacted. 
Persons  selected  to  be  heard  will  be 
notified  by  DOE  as  to  the  time  they  will 
be  speaking. 

Each'person  selected  to  be  heard  is 
requested  to  submit  ten  (10)  copies  of 
the  statement  at  the  beginning  of  the 
hearing.  In  the  event  any  person 
wishing  to  testify  cannot  meet  this 
requirement,  that  persdn  may  make 
alternative  arrangements  with  the  Office 
of  Codes  and  Standards  in  advance  by 
so  indicating  in  the  letter  requesting  to 
make  an  oral  presentation. 

2.  Conduct  of  Hearing 

The  Department  reserves  the  right  to 
select  the  persons  to  be  heard  at  the 
hearing,  to  schedule  the  respective 
presentations,  and  to  establish  the 

Erocedures  governing  the  conduct  of  the 
earing.  The  length  of  each  presentation 
is  limited  to  20  minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  an  evidentiary-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C.  533  and 
section  336  of  the  Act.  At  the 
conclusion  of  all  initial  oral  statements 
at  each  day  of  the  hearing,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a  rebuttal 
statement,  subject  to  time  limitations. 
The  rebuttal  statement  will  be  given  in 
the  order  in  which  the  initial  statements 
were  made.  The  official  conducting  the 
hearing  will  accept  additional 
comments  or  questions  from  those 
attending,  as  time  permits.  Any 
interested  person  may  submit  to  the 
presiding  official  written  questions  to  be 
asked  of  any  person  making  a  statement 
at  the  hearing.  The  presiding  official 
will  determine  whether  the  question  is 
relevant  and  whether  time  limitations 
permit  it  to  be  presented  for  answer. 

Further  questioning  of  speakers  will 
be  permitted  by  EKDE.  The  presiding 
official  will  afford  any  interested  person 
an  opportunity  to  question,  with  respect 
to  disputed  issues  of  material  fact,  other 
interested  persons  who  made  oral 
presentations  as  well  as  employees  of 
the  United  States  Govermnent  who  have 
made  wTitten  or  oral  presentations 
relating  to  the  proposed  rule.  This 
opportimity  will  he  afforded  after  any 
rebuttal  statements  to  the  extent  that  the 
presiding  official  determines  that  such 


questioning  is  likely  to  result  in  a  more 
timely  and  effective  resolution  of 
disputed  issues  of  material  fact.  If  the 
time  provided  is  insufficient  or 
inconvenient,  DOE  will  consider 
affording  an  additional  opportunity  for 
questioning  at  a  mutually  convenient 
time.  Persons  interested  in  making  use 
of  this  opportunity  must  submit  their 
request  to  the  presiding  official  no  later 
than  shortly  after  the  completion  of  any 
rebuttal  statements  and  be  prepared  to 
state  specific  justification,  including 
why  the  issue  is  one  of  disputed  fact 
and  how  the  proposed  questions  would 
expedite  their  resolution. 

Any  further  procedural  rules 
regarding  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
official. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  this 
rulemaking,  including  the  transcript, 
will  be  retained  by  DOE  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Reading  Room 
as  provided  at  the  beginning  of  this 
notice.  Any  person  may  purchase  a  copy 
of  the  transcript  from  the  transcribing 
reporter. 

Issued  in  Washington.  DC  September  21. 
1994. 

Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 

Renewable  Energy. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NMr-1 19-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
With  General  Electric  CF6-80C2 
Engines 

agency:  Federal  AviaUon 
Administration,  DOT. 

ACnOH:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
modification  of  the  fire  extinguishing 
system  in  the  number  two  engine  strut. 
This  proposal  is  prompted  by  reports  of 
chafing  of  the  fire  extinguishing  tubes  in 
a  certain  inboard  strut  to  wing  area.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  chafing  of  the 
fire  extinguishing  tube;  such  chafing 
could  cause  cracking  of  the  tube  and 
consequently  produce  a  hole  in  the  fire 


extinguishing  tube,  which  could  prevent 
the  proper  distribution  of  the  fire 
extinguisher  agent  within  the  nacelle  in 
the-event  of  a  fire. 

DATES:  Comments  must  be  received  by 
December  5. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
119-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamra  Elkins.  Aerospace  Engineer. 
FAA.  Transport  Airplane  Directorate. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2669;  fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
UTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  in\ited  on 
the  overall  regulator\'.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comments.'^  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-119-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-119-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  June  17, 1992,  the  FAA  issued  AD 
92-14-07,  amendment  39-6289  (57  PR 
31433.  July  16, 1994),  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  to  require  repetitive 
inspections  to  detect  damage  of  the 
tubes  of  the  engine  Hre  extinguishing 
system  in  the  number  two  and  number, 
three  engine  struts;  replacement  or 
repair,  if  necessary;  and  reorientation  of 
the  clamp.  That  Ad  also  requires 
modification  of  the  engine  fire 
extinguishing  system  in  the  number  two 
and  number  three  engine  struts,  which, 
when  accomplished,  terminates  the 
inspection  requirements.  The 
modiiication  was  required  to  be 
accomplished  on  all  affected  airplanes 
no  later  than  February  20, 1993.  That 
action  was  prompted  by  multiple 
reports  of  the  support  clamps  in  the 
number  two  and  number  three  engine 
struts  chafing  a  hole  in  the  tubes  of  the 
engine  fire  extinguishing  system.  The 
requirements  of  that  AD  are  intended  to 
prevent  inadequate  distribution  of  the 
fire  extinguishing  agent  within  the 
nacelle  in  the  event  of  a  Hre. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  chafing  of 
the  tubes  and /or  cracking  of  the  rubber 
blocks  that  are  an  integral  part  of  the 
clamps  in  the  inboard  strut  to  wing  area 
in  the  number  two  engine  strut.  (The 
tube  anH  the  rubber  blocks  were 
installed  as  part  of  the  modification 
required  by  AD  92-14-07.)  As  a  result 
of  the  chafing,  one  of  the  tubes  on  one 
airplane  cracked  approximately  six 
inches  from  the  forward  end. 
Investigation  revealed  that  the  cracked 
tube  had  a  notch  near  the  cracked  area 
of  the  tube  that  had  been  formed  due  to 
contact  with  a  ground  stud.  This  notch 
may  have  initiated  the  crack  in  the  tube. 
Further  investigation  revealed  that  the 
rubber  blocks,  which  support  the  tubes, 
were  cracked  between  the  stand-off 
spacers  and  the  tubes. 

The  cause  of  such  chafing  and 
'  cracking  has  been  attributed  to 
movement  between  the  spacer  and  the 
tube.  This  movement  exceeded  the 
flexibility  of  the  rubber  and  stressed  the 
rubber  block,  which  subsequently 
pinched  and  tore  the  rubber  block  of  the 
clamp.  Such  pinching  and  tearing  could 
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(ause  the  clamp  to  fail  and  could  lead 
to  chafing  of  the  fir  extinguishing  tube. 

Chafing  of  the  fire  extinguishing  tube, 
if  not  corrected,  could  result  in  cracking 
of  the  fire  extinguishing  tube  and 
consequently  produce  a  hole  in  the  fire 
extinguishing  tube,  which  could  prevent 
the  proper  distribution  of  the  fire 
extinguishing  agent  within  the  nacelle 
in  the  event  of  a  fire. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
26A2226,  dated  Jime  30, 1994,  which 
describes  procedures  for  modification  of 
the  fire  extinguishing  system  in  the 
number  two  engine  strut.  This 
modification  entails  removing  and 
replacing  the  fire  extinguishing  tube 
with  a  new,  improved  tube  (for  Group 
1  and  2  airplanes);  removing  and 
reinstalling  the  existing  fire 
extinguishing  tube  (for  Group  3 
airplanes);  and  replacing  the  channel 
and  rubber  blocks;  and  reworking  the 
forward  bracket  (for  Group  1,  2,  and  3 
airplanes).  This  modification  would 
revise  the  geometry  of  the  rubber  block 
and  the  tube,  which  would  increase  the 
flexibility  of  the  rubber  block  and  would 
increase  the  clearance  between  the  tube 
and  the  adjacent  ground  studs. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  fire 
extinguishing  system  in  the  nimiber  two 
engine  strut.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

There  are  approximately  145  Boeing 
Model  747  series  airplanes  equipped 
with  General  Electric  CF6-80C2  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  2 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rale 
is  $55  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
thee  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $330,  or  $165  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-11&-AD. 

Applicability:  Model  747  series  airplanes 
equipped  with  General  Electric  CF6-80C2 
engines;  as  listed  in  Boeing  Alert  Service 
Bulletin  747-26A2226.  dated  June  30, 1994; 
certificBted  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  proper  distribution  of  the  fire 
extinguisher  agent  within  the  nacelle  in  the 
event  of  a  fire,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  fire  extinguishing 
system  in  the  number  two  engine  strut,  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-26A2226,  dated  June  30, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  lafbrmation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  tfai<  AD,  if  any,  may  be 
obtained  firom  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 
3. 1994. 

Darreli  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-24673  Filed  10-6-94;  8:45  ami 
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ENVIRONMEm-AL  PROTECTION 
AGENCY 

40CFRPart52 
PN40-1-6342B;  FRL-6067-6] 

Approval  and  Promulgation  of  a  New 
Source  Review  Impiementation  Plan; 
Indiana 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Tbe  USEPA  proposes  to 
approve  the  State  implementation  plan 
(SIP)  revision  submitted  by  the  State  of 
Indiana  to  satisfy  Federal  requirements 
for  an  approvable  nonattainment  area 
new  source  review  (NSR)  SIP.  The 
USEPA  is  proposing  to  approve  the 
recodified  version  of  the  Indiana 
permitting  rules  to  replace  those  in  the 
existing  SIP.  The  USEPA  is  also 
proposing  to  remove  references  in  the 
Code  of  Federal  Regulations  to  the 
construction  ban  imposed  in  Lake  and 
Porter  Counties  for  failure  to  have  an 
approved  ozone  plan  since  the  Clean 
Air  Act  Amendments  of  1990  removed 
this  ban.  In  the  final  rules  section  of  this 
Federal  Register,  the  USEPA  is 
approving  these  actions  as  a  direct  final 
rule  without  prior  proposal  because 
USEPA  views  these  as  noncontroversial 
actions  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  comments,  the 


direct  final  rule  vrill  be  vrithdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  USEPA  will 
not  institute  a  second  comment  period 
on  this  notice.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  November 
7,  1994. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Ebner  Bortzer.  Chief. 
Regulatory  Development  Section. 
Regulatory  Development  Branch 
(AR1&-J).  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

Copies  of  the  State  submittal  and 
USEPA 's  analysis  of  it  are  available  for 
inspection  at:  Regulatory  Development 
Section,  Regulatory  Development 
Branch  (AR18-J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova,  Environmental  Engineer. 
Grants  Management  and  Program 
Evaluation  Section.  Regulatory 
Development  Branch  (AR18-J).  U.S. 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604,  (312)  886-3189. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  August  25. 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  94-24838  Filed  10-6-94:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  94-61;  RM-8466] 

Radio  Broadcasting  Services;  Mamou 
and  Jonesville,  LA 

AGENCY:  Federal  Communications 

Commission.  ' 

ACTION:  Proposed  rule;  dismissal. 


SUMMARY:  The  Commission  dismisses 
the  proposal  filed  by  Simla  B.  Ellis  d/ 
b/a  SoTo  Broadcasting  (RM-fl466). 
requesting  the  substitution  of  Channel 
266C3  for  Channel  266A  at  Mamou  and 
the  resp>ective  channel  substitution  at 
Jonesville,  Louisiana.  See  59  FR  32177. 
June  22. 1994.  With  this  action,  this 
proceeding  is  terminated. 


FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-51. 
adopted  September  27, 1994.  and 
released  October  4, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS.  hic.  (202)  857- 
3800,  2100  M  Street,  NW.  Suite  140. 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Pules  Division.  Mass  Media  Bureau. 

[FR  Doc.  94-24890  Filed  lO-e-94;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  94-115,  RM-e508] 

Radio  Broadcasting  Services; 
Woodville,  MS,  Clayton  and  Jena.  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposd  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  PDB 
Broadcasting,  permittee  of  a  new  FM 
station.  Channel  299A.  Woodville. 
Mississippi,  seeking  the  substitution  of 
Channel  299C3  for  Channel  299A  at 
Woodville  and  modification  of  PDB's 
construction  permit  to  specif)  operation 
on  the  higher  powered  channel.  To 
accommodate  the  allotment  of  Channel 
299C3  at  Woodville.  we  also  propose  to 
substitute  Channel  274A  for  Channel 
257A  at  Jena,  Louisiana,  and  the 
modification  of  Station  WJNA  (FMJs 
license  to  specify  the  change  in  channel; 
and  to  substitute  Channel  25  7A  for 
Channel  300A  at  Cla>ton,  Louisiana. 
The  license  of  Station  WJNA(FM).  Jena. 
Louisiana,  has  been  ordered  to  show 
cause  why  its  license  should  not  be 
modified  as  described  above.  See 
Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  November  25, 1994.  and  reply 
comments  on  or  before  December  12. 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
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FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Donald  B.  Brady,  President, 
PDB  Corporation,  204  Duncan,  Jackson, 
Mississippi  39202  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-115.  adopted  September  22, 1994, 
and  released  October  4, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc., 
(202)  857-3800,  2100  M  Street.  NW, 
suite  140,  Washington,  DC  20037. 

Channel  299C3,  Channel  274A,  and 
Channel  257A  can  be  allotted  to 
Woodville,  Jena  and  Clayton, 
respectively,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  Channel  299C3 
can  be  allotted  Woodville  with  a  site 
restriction  of  21.9  kilometers  (13.6 
miles)  northeast  to  accommodate 
petitioner's  desired  site.  The 
coordinates  foe  Channel  299C3  at 
Woodville  are  31-13-43  and  91-07-22. 
Channel  274A  can  be  allotted  to  Jena. 
Louisiana,  at  the  transmitter  site 
specified-in  Station  WJNA(FM)'s 
license.  The  coordinates  for  Channel 
274A  at  Jena  are  31-41-51  and  92-05- 
43.  Channel  257A  can  be  allotted  to 
Clayton.  Louisiana,  at  the  reference 
coordinates,  as  well  as  the  coordinates 
specified  in  Clayton  FM  Partnership's 
application,  the  reference  coordinates 
for  Channel  257A  at  Clayton  are  31-44- 
42  and  West  Longitude  91-32-54.  The 
coordinates  specified  in  Clayton  FM 
Partnership's  application  are  31-46-05 
and  91-34-39. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subject  in  47  CFR  Fart  73 

Radio  broadcasting. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CPR  Parts  1815, 1819, 1852,  and 
1870 

RIN  2700-AB94 

Revision  to  NASA  FAR  Supplement 
Coverage  on  Contracting  and 
Subcontracting  Policies  and 
Procedures  To  Achieve  Goals  for 
Designated  Entities 

AGENCY:  Office  of  Procurement,  Contract 

Management  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  NASA  proposes  to  provide 
further  implementation  of  the  statutory 
goal  to  make  at  least  eight  percent  of  the 
funding  for  prime  contracts  and 
subcontracts  available  to  small  business 
concerns  or  other  organizations  owned 
or  controlled  by  socially  and 
economically  disadvantaged 
individuals,  which  include  women, 
Historically  Black  Colleges  and 
Universities,  and  other  minority 
educational  institutions.  These 
categories  of  entities  listed  in  the 
applicable  statutes  are  collectively 
identified  as  "designated  entities." 
DATES:  Comments  are  due  no  later  than 
December  6, 1994. 

ADDRESSES:  Submit  comments  to  Ms. 
Deborah  O'Neill,  Contract  Management 
Division  (Code  HK),  Office  of 
Procurement,  NASA  Headquarters, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  O'Neill,  (202)  358-0440. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  establishes  major  policies 
with  respect  to  contracting  and 
subcontracting  with  designated  entities. 
With  respect  to  prime  contracting,  it 
ensures  that  designated  entities  are  fully 
considered  for  awards.  Also,  the 
consolidation  or  bundling  of  contract 
requirements  is  controlled.  With  respect 
to  subcontracting,  it  requires  specifying 
mandatory  goals  in  solicitations  for 
subcontracting  with  designated  entities, 
evaluating  designated  entity 
subcontracting  goals  proposed  by 
offerors,  and  including  in  contracts  the 


designated  entity  subcontracting  goals 
in  addition  to  the  goals  included  in  the 
subcontracting  plan  required  by  15 
U.S.C.  637(d)  as  implemented  in  FAR 
Subpart  19.7.  NFS  Subpart  1819.70  and 
the  clause  at  1852.219-76  are 
substantially  revised.  A  new  subsection 
is  added  to  NFS  1815.608.  NFS 
1870.303,  Appendix  I,  Chapter  301,  is 
amended  to  cover  proposal  evaluation. 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  proposed  coverage  will 
become  a  part,  is  codified  in  48  CFR 
chapter  18,  and  is  available  in  its 
entirety  on  a  subscription  basis  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  Qte  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  whether  in  whole  or  in  part, 
directly  by  NASA. 

Executive  Order  12866 

The  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  significant  under  E.O.  12866. 
This  regulation  is  needed,  because  it 
provides  the  NASA  policy  regarding 
contracting  and  subcontracting  with 
designated  entities.  Regarding  prime 
contract  awards,  the  policy  ensures  that 
designated  entities  are  fully  considered 
for  awards.  Regarding  subcontracting 
issues,  the  policy  requires  specifying 
mandatory  goals  in  solicitations  for 
subcontracting  with  designated  entities, 
evaluating  designated  entity 
subcontracting  goals  proposed  by 
offerors,  and  including  in  contracts  the 
designated  entity  subcontracting  goals 
in  addition  to  the  goals  included  in  the 
subcontracting  plan  required  by  15 
U.S.C.  637(d)  as  implemented  in  FAR 
Subpart  19.7.  Current  regulations  do  not 
address  these  prime  contracting  and 
subcontracting  policies.  The  potential 
.  costs  for  this  regulatory  action  are 
nominal  and  are  not  quantifiable. 
Because  the  subcontracting  goals  are 
included  in  the  contract,  costs  for 
contracting  with  or  subcontracting  to 
designated  entities  would  normally  be 
charged  to  the  Govenunent.  The 
potential  benefits  are  the  increased 
direct  awards  or  subcontracting  awards 
to  designated  entities  which  will 
broaden  the  base  of  NASA  contractors. 
The  value  of  increasing  the  contract  and 
subcontract  opportunities  to  designated 
entities  cannot  be  measured,  because  it 
involves  not  only  increases  to  NASA's 
business  base  of  qualified  and  eligible 
contractors  but  also  additional 
opportunities  for  designated  entities  to 
receive  a  fair  proportion  of  NASA 


awards  to  the  maximum  extent 
practicable. 

Regulatory  Flexibility  Act 

NASA  certifies  that  this  proposed  rule 
wall  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
information  collection  subject  to  44 
U.S.C.  chapter  35. 

List  of  Subjects  in  48  CFR  Parts  1815, 
1819, 1852,  and  1870 

Government  procurement. 
Diedre  A.  l^ee. 
Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  parts  1815. 1819, 
1852.  and  1870  are  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1815, 1819. 1852.  and  1870 
continues  to  read  as  follows: 

Authority:  42  U.S.C  2473(c)(1). 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

2.  Section  1815.608-72  is  added  to 
read  as  follows: 

1815.608-72    NASA  subcontracting  goal. 
In  all  solicitations  which  contain  the 
clause  at  1852.219-76,  NASA 
Subcontracting  Goal,  the  contracting 
officer  is  required  to  prescribe  a 
mandatory  goal  for  the  use  of 
"designated  entities"  as  subcontractors 
(See  1819.7005).  Offers  will  be 
evaluated  on  the  proposed  designated 
entity  subcontracting  goal,  in 
comparison  to  the  goal  specified  in  the 
solicitation,  and  on  the  offeror's 
proposed  method  of  achieving  the  goal. 
Evaluation  of  the  designated  entity 
subcontracting  goal  shall  be 
accomplished,  at  a  minimum,  as  a 
separate  element  under  a  management 
subfactor  under  the  Mission  Suitability 
factor  so  that  it  may  have  an  impact  on 
the  source  selection  decision. 

PART  1819— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

3.  Subpart  1819.70  is  revised  to  read 
as  follows: 

Subpart  1819.70— Contracting  and 
Subcontracting  Policies  and  Procedures  To 
Actiieve  Goals  for  Designated  Entities 
Sec. 

1819.7001  Scope  of  subpart. 

1819.7002  Defmitions. 

1819.7003  General  policy. 

1819.7004  Prime  contracting  policy. 

1819.7005  Subcontracting  policy. 


1819.7006    Solicitation  provisions  and 
contract  clauses. 

1819.7001    Scope  of  subpart 

This  subpart  implements  legislative 
provisions  (Public  Laws  101-144, 101- 
507.  and  102-389)  which  require  the 
NASA  Administrator  to  ensure,  to  the 
fullest  extent  possible,  that  at  least  eight 
percent  (8%)  of  Federal  funding  for 
prime  and  subcontracts  awarded  in 
support  of  authorized  programs, 
including  the  space  station  by  the  time 
operational  status  is  obtained,  be  made 
available  to  small  business  concerns  or 
other  organizations  owned  or  controlled 
by  socially  and  economically 
disadvantaged  individuals  (within  the 
meaning  of  section  8(a)(5)  and  (6)  of  die 
Small  Business  Act  (15  U.S.C.  637(a)  (5) 
and  (6)),  including  Historically  Black 
Colleges  and  Universities  and  minority 
educational  institutions.  For  purposes  of 
this  subpart,  socially  and  economically 
disadvantaged  individuals  shall  be 
deemed  to  include  women. 

§1819.7002    Definitions. 

Designated  entities,  as  used  in  this 
subpart,  means  small  business  concerns 
or  other  organizations  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals,  which 
include  women.  Historically  Black 
Colleges  and  Universities,  and  other 
minority  educational  institutions. 

Historically  Black  Colleges  and 
Universities,  as  used  in  this  subpart, 
means  institutions  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  608.2  and  listed 
therein. 

Minority  educational  institutions  as 
used  in  this  subpart,  means  institutions 
determined  by  the  Secretary  of 
Education  to  meet  the  requirements  of 
34  CFR  637.4. 

Socially  and  economically 
disadvantaged  individuals  has  the 
meaning  given  such  terms  ip  section 
8(a)(5)  and  (6)  of  the  Small  Business  Act 
(15  U.S.C.  637  (a)(5)  and  (6)).  Public 
Law  101-507  designated  that  for 
purposes  of  NASA's  8%  goal, 
economically  and  socially 
disadvantaged  individuals  shall  be 
deemed  to  include  women. 

1819.7003    General  policy. 

(a)  The  Congress  has  indicated  its 
desire  to  increase  the  participation  of 
designated  entities  in  the  aerospace 
industry,  particularly  as  NASA 
contractors  and  subcontractors.  The 
agency's  goal  is  to  award  to  such  entities 
at  least  8%  of  the  funding  provided  for 
prime  contracts  and  subcontracts  in 
support  of  authorized  programs  by  the 
end  of  fiscal  year  1994.  The 


participation  of  NASA  prime 
contractors,  through  their 
subcontracting  practices,  is  essential  to 
meeting  this  goal. 

(b)  The  8%  goal  applies  to  the  annual 
dollar  obligations  of  the  agency.  It  is  not 
an  absolute  goal  for  each  center  or 
program  or  an  absolute  percentage  to  be 
placed  in  each  contract  containing  a 
subcontracting  plan.  While  some 
procurement  requirements  (contracts) 
offer  subcontracting  opportunities  for 
designated  entities  equal  to  8%  of  the 
contract  value,  others  will  offer  greater, 
and  some  less,  subcontracting 
opportunities.  The  aggregate  comprises 
the  agency's  total  accomplishment  in 
response  to  the  legislative  mandate. 

1819.7004    Prime  contracting  policy. 

(a)  Contracting  officers  must  seek  out 
designated  entities  as  sources  and  give 
full  consideration  to  these  entities  to 
satisfy  requirements  in  all  NASA 
procurements.  Since  contracts  with 
eligible  8(a)  firms  under  the  Small 
Business  Administration  section  8(a) 
program  count  toward  the  attainment  of 
NASA's  goal,  contracting  officers  must 
make  maximum  use  of  this  program  in 
awarding  prime  contracts  (see 
procedures  set  forth  in  (FAR)  48  CFR 
Subpart  19.8). 

(bj  Existing  contracts  or  options  will 
normally  not  be  reduced  in  scope  or 
otherwise  restructured  to  increase 
opportunities  for  designated  entities  at 
the  prime  contract  level.  In  rare 
instances,  taking  such  action  may  be 
accomplished  with  approval  of  the 
Associate  Administrator  for 
Procurement. 

(c)  Consolidated  Contracts.  Prior  to 
effecting  a  contracting  consolidation 
valued  at  $5  million  or  more,  including 
options,  which  will  not  be  exclusively 
reserved  for  small  or  8(a)  firms,  an 
impact  assessment  on  the  effects  of 
consolidation  on  present  and  future 
contracting  and  subcontracting 
opportunities  of  designated  entities 
shall  be  prepared  by  the  center, 
submitted  to  Headquarters  Codo  HS. 
concurred  in  by  Code  K  and  the 
cognizant  Associate  Administrator,  and 
approved  by  the  Associate  Deputy 
Administrator  (Technical). 

(d)  Protests  involving  size  status  and 
those  involving  designated  entity  status 
for  other  than  women-owned  businesses 
shall  be  referred  to  the  U.S.  Small  . 
Business  Administration  for  handling. 
Protests  to  NASA  regarding  women- 
owned  businesses  claiming  designated 
entity  status  shall  be  resolved  by  the 
agency. 

(e)  Public  Laws  101-144. 101-507. 
and  102-389  state  that  the  status  of  a 
small  business  concern  or  other 
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organization  as  a  designated  entity  is 
determined  by  whether  the  entity  is 
owned  or  controlled  by  socially  and 
economically  disadvantaged 
individuals,  including  women.  To 
provide  consistency  with  section  8(a)(4) 
of  the  Small  Business  Act  (15  U.S.C. 
637(a)(4)).  NASA  applies  a  restrictive 
interpretation  of  this  legislation  by 
requiring  ownership  and  control  by 
socially  and  economically 
disadvantaged  individuals. 

1819.7005    Sui)contracting  policy. 

(a)  All  contracts  which  are  required  to 
include  a  subcontracting  plan  (see 
(FAR)  48  CFR  19.702)  must  contain  a 
separate  percentage  goal  for  using 
designated  entities  as  subcontractors. 
This  separate  goal  will  not  be  entered  on 
the  subcontracting  plan  but  will  be 
specified  in  the  clause  at  1852.219-76, 
NASA  Subcontracting  Goal.  The  total 
dollars  planned  to  be  subcontracted  to 
small  disadvantaged  business  concerns 
stated  in  the  subcontracting  plan  will  be 
included  in  determining  the  designated 
entity  subcontrading  goal.  The 
designated  entity  subcontracting  goal 
also  includes  planned  subcontracts  with 
small  business  concerns  owned  and 
controlled  by  women,  Historically  Black 
Colleges  and  Universities,  and  other 
minority  educational  institutions. 

(b)  After  a  careful  assessment  of  the 
statement  of  work  associated  with  each 
procurement,  contracting  officers  would 
insert  in  solicitations  that  have 
subcontracting  opportunities  an 
appropriate  subcontracting  goal  for 
designated  entities.  The  contracting 
officer  shall  confer  with  the  small 
business  specialist  during  the 
assessment  stage  since  the  specialist  has 
knowledge  and  information  regarding 
the  pool  of  designated  entities  available 
to  fulfill  the  subcontracting 
opportunities.  The  goals  should  be  set  at 
a  level  that  can  be  reasonably  achieved 
by  the  contractor  expending  good  faith 
efforts  to  use  designated  entities  as 
subcontractors  to  the  maximum 
practicable  extent.  The  designated  entity 
subcontracting  goals  will  be  stated  as 
mandatory  goals  in  solicitations. 

(c)  Contracting  officers  shall  include 
the  mandatory  designated  entity 
subcontracting  goal  in  the 
presolicitation  notiqe  (see  (FAR)  48  CFR 
5.204)  and  in  any  draft  Request  for 
Proposal  that  is  issued.  The  contracting 
officer  and  the  small  business  specialist 
will  consider  all  comments  received  in 
res{>onse  to  either  the  presolicitation 
notice  or  the  draft  Request  for  Proposal 
prior  to  determining  the  mandatory  goal 
in  the  formal  solicitation. 

(d)  In  negotiated  acquisitions,  an 
initial  proposal  will  not  be  rejected  as 


Federal  Register  /  Vol.  59,  No.  194  /  Friday.  October  7.  1994  /  Proposed  Rules 


51157 


unacceptable  solely  as  a  result  of  an 
offeror  proposing  a  goal  that  is  less  than 
the  mandatory  goal.  Subsequent  to  the 
evaluation  of  proposals,  in  which  the 
proposed  goal  shall  be  evaluated  as  a 
separate  element  under  a  management 
subfactor  under  the  Mission  Suitability 
factor,  consistent  with  NFS  1815.608- 
72,  the  contracting  officer  shall 
negotiate  with  the  apparently  successful 
off'eror(s)  to  establish  the  designated 
entity  subcontracting  goal  to  be  inserted 
in  the  contract. 

(e)  If  a  bidder,  in  response  to  a  sealed 
bid  soUcitation,  takes  exception  to  the 
specified  mandatory  subcontracting 
goal,  the  bid  shall  not  be  rejected  as 
nonresponsive.  If  the  bidder  is  selected 
for  award,  the  contracting  officer  may 
request  the  bidder  to  offer  a  revised 
designated  entity  subcontracting  goal  by 
a  specified  date.  If  the  bidder's  response 
indicates  that  the  bidder  does  not  intend 
to  use  its  best  efforts  to  provide  the 
designated  entities  the  maximum 
practicable  opportunity  to  participate  in 
performance  of  the  contract,  the 
contracting  officer  may  find  the  bidder 
nonresponsible. 

(f)  In  solicitations,  proposals,  and 
resulting  contracts,  the  designated  entity 
subcontracting  goal  should  be  stated  as 
a  percentage  of  the  total  contract  value 
rather  than  as  a  percentage  of  the  total 
planned  subcontracting  dollars. 
Subcontracting  plans  shall  conform  to 
the  requirements  of  (FAR)  48  CFR 
52.219-9,  i.e.,  the  goals  included  in  the 
plans  shall  be  expressed  in  terms  of 
percentages  of  total  planned 
subcontracting  dollars.  Also,  SF  294  and 
SF  295  reports  shall  continue  to  be 
completed  in  accordance  with  the 
instructions  on  these  forms. 

1 81 9.7006    Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1852.219-73,  Small 
Business  and  Small  Disadvantaged 
Business  Subcontracting  Plan,  in 
solicitations  containing  the  clause  at 
(FAR)  48  CFR  52.219-9.  Insert  in  the 
last  sentence  the  number  of  calendar 
days  after  the  contracting  officer's 
request  that  the  offeror  must  submit  a 
complete  plan.  When  offerors  are  to 
include  subcontracting  plans  in  their 
initial  offers  as  contemplated  by  (FAR) 
48  CFR  19.705-2(d),  or  if  a 
noncompetitive  solicitation  will  be 
issued,  the  contracting  officer  may  use 
the  provision  with  its  Alternate  I. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.219-75.  Small 
Business  and  Small  Disadvantaged 
Business  Subcontracting  Reporting,  in 
solicitations  and  contracts  containing 
the  clause  at  (FAR)  48  CFR  52.219-9. 


Those  current  contracts  containing 
subcontracting  plans  and  designated  by 
NASA  Headquarters  (Code  HC)  shall  be 
amended  to  require  quarterly 
submission  of  the  SF  295. 

(c)  In  all  solicitations  and  contracts 
wbich  contain  the  clause  at  (FAR)  48 
CFR  52.219-9,  Small  Business  and 
Small  Disadvantaged  Business 
Subcontracting  Plan,  the  contracting 
officer  shall  insert  the  clause  at 
1852.219-76,  NASA  Subcontracting 
Goal,  when  contracting  by  negotiation. 
In  all  solicitations  and  contracts  which 
contain  the  clause  at  (FAR)  48  CFR 
52.219-9.  the  contractingvOfficer  shall 
insert  the  clause  at  1852.219-76  with  its 
Alternate  I.  when  contracting  by  sealed 
bidding. 

(1)  In  solicitations  and  contracts 
which  do  not  contain  the  clause  at 
(FAR)  48  CFR  52.219-9.  and  when  the 
contract  value  is  expected  to  exceed  the 
small  purchase  limitation,  the 
contracting  officer  shall  insert  the  clause 
at  1852.219-76  with  its  Alternate  II, 
except  as  provided  in  paragraph  (c)(2)  of 
this  section. 

(2)  In  solicitations  and  contracts 
which  do  not  contain  the  clause  at 
(FAR)  48  CFR  52.219-9,  and  when  the 
contract  value  is  expected  to  exceed 
$500,000  ($1,000,000  for  construction), 
and  the  contractor  is  a  small  business 
which  is  not  a  designated  entity,  the 
contracting  officer  may  use  the  clause  at 
1852.219-76  instead  of  the  clause  at 
1852.219-76  with  its  Alternate  II.  The 
basic  clause  Should  be  used  when  the 
contracting  officer  determines  that  the 
procurement  offers  subcontracting 
opportunities  with  designated  entities. 

PART  1852— SOLICITATION  AND 
CONTRACT  CLAUSES 

4.  Section  1852.219-76  is  revised  to 
read  as  follows: 

1 852.21 9-76    NASA  Subcontracting  Goal. 
As  prescribed  in  1819.7006(c),  insert 
the  following  clause: 

NASA  Subcontracting  Goal  (XXX  1994) 

(a)  Definitions. 

Designated  entities,  as  used  in  this  clause, 
means  small  business  concerns  or  other 
organizations  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals,  which  include  women. 
Historically  Black  Colleges  and  Universities, 
and  other  minority  educational  institutions. 

Historically  Black  Colleges  and 
Universities,  as  used  in  this  clause,  means 
institutions  determined  by  the  Secretary  of 
Education  to  meet  the  requirements  of  34 
CFR  608.2  and  listed' therein. 

Minority  educational  institutions,  as  used 
in  this  clause,  means  institutions  determined 
by  the  Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  637.4. 


Socially  and  economically  disadvantaged 
individuals  has  the  meaning  given  such 
terms  in  section  8(a}  (5)  and  (6)  of  the  Small 
Business  Act  (15  U.S.C  637(a)  (5)  and  (6)) 
and  includes  women  for  purposes  of  this 
clause. 

(b)  The  NASA  Administrator  is  required  to 
ensure,  to  the  fullest  extent  possible,  that  at 
least  8%  of  the  funding  provided  for  prime, 
and  subcontracts  awarded  in  support  of 
authorized  programs,  including  the  space 
station  by  the  time  operational  status  is 
obtained,  is  made  available  to  designated 
entities. 

(c)(1)  A  mandatory  goal  of percent 

Ithe  Contracting  Officer  shall  insert  the  goal| 
for  the  use  of  designated  entities  as 
subcontractors  is  established  for  this 
acquisition.  This  designated  entity 
subcontracting  goal  is  stated  as  a  percentage 
of  the  total  contract  value,  not  the  total 
planned  subcontracting  dollars.  The  goal 
shall  include  the  value  of  subcontracts  with 
designated  entities  that  contribute  directly  to 
contract  performance. 

(2)  The  offeror  should  make  an 
independent  assessment  of  its  subcontracting 
opportunities  and  is  encouraged  to  propose 

a  goal  higher  than  that  specified  in  paragraph 
(c)(1)  of  this  clause.  The  designated  entity 
subcontracting  goal  proposed  by  the  offeror, 
and  the  methods  for  achieving  the  proposed 
goal,  will  be  evaluated  as  indicated  in  the 
solicitation. 

(3)  To  effectively  achieve  the  goal  specified 
in  paragraph  (cHl)  of  this  clause  consistent 
with  efficient  contract  performance,  the 
Contractor  shall  perform  the  fimctions  listed 
in  paragraph  (e)  of  the  clause  at  (FAR)  48 
CFR  52.219-9.  Small  Business  and  Small 
Business  Disadvantaged  Subcontracting  Plan, 
for  all  designated  entities  which  may  become 
potential  subcontractors. 

(d)  The  Contractor  may  rely  in  good  faith 
on  a  written  representation  of  a  subcontractor 
that  such  subcontractor  has  the  status  of  a 
designated  entity. 

(e)  Failure  of  the  Contractor  to  comply  in 
good  faith  with  the  requirements  of  this 
clause  shall  constitute  a  material  broach  of 
the  contract. 

(End  of  clause) 
Alternate  I  (XXX  1994) 

When  contracting  by  sealed  bidding 
rather  than  by  negotiation,  substitute  the 
following  paragraph  (c)(2)  for  paragraph 
(c)(2)  of  the  basic  clause: 

(c)(2)  Failure  of  the  bidder  to  accept 
the  goal  specified  in  paragraph  {c)(l)  of 
this  clause  may  make  the  bidder 
ineligible  for  award. 

Alternate  U  (XXX  1994) 

When  the  solicitation  and  contract  do 
not  contain  the  clause  at  (FAR)  48  CFR 
52.219-9,  Small  Business  and  Small 
Disadvantaged  Business  subcontracting 
Plan,  and  when  the  contract  amount  is 
expected  to  exceed  the  small  purchase 
limitation,  substitute  the  following 
paragraph  (c)  for  paragraph  (c)  of  the 
basic  clause: 


(c)  The  Contractor  agrees  to  assist 
NASA  to  achieve  the  statutory  goal 
described  in  paragraph  (b)  of  this  clause 
by  using  its  best  efforts  to  award 
subcontracts  to  designated  entities  to 
the  fullest  extent  consistent  with 
efficient  contract  performance. 

PART  1870-NASA  SUPPLEMENTARY 
REGULATIONS 

4.  In  Appendix  I  to  section  1870.303, 
Chapter  3,  the  introductory  text  to 
paragraph  30 1.1. a  is  revised  to  read  as 
follows: 

Appendix  I  to  1870.30a-NASA  Source 
Evaluation  Board  Procedures  (Handbook) 


Chapter  »— Evaluation  Factors,  Subfactors 
and  Elements 


301    Mission  Suitability 
1.  Evaluation  subfactors 

a.  Evaluation  subfactors  are  the 
weighted  areas  within  the  Mission 
Suitability  factor  that  further  identify, 
for  proposal  preparation  and  evaluation 
purposes,  the  content  of  the  fador. 
Examples  of  Mission  Suitability 
subfactors  found  by  experience  to  be 
relevant  to  many  procurements  are: 
understanding  of  the  Requirement; 
Management  Plan:  Key  Personnel; 
Corporate  or  Company  Resources;  and 
Excellence  of  Proposed  Design  for 
hardware  procurements.  Citation  of 
these  specific  subfactors  is  not  intended 
to  be  restrictive  or  all  inclusive. 
However,  as  stated  in  NFS  1815.608-72, 
evaluation  of  the  designated  entities 
subcontracting  goal  shall  be 
accomplished,  at  a  minimum,  as  a 
.separate  element  under  a  management 
subfactor  under  the  Mission  Suitability 
factor.  The  nature  and  thrust  of  the 
requirements  and  objectives  of  the 
procurement  may  logically  call  for  the 
use  of  some  subfactors  titled  and 
described  in  a  somewhat  different 
manner  than  those  described  below:. 
*        *        •        •        * 

5.  In  Appendix  I  to  section  1870.303. 
chapter  3.  paragraph  301.1.e.(l)  is 
revised  to  read  as  follows: 

Appendix  I  to  1870.30a~NASA  Source 
Evaluation  Board  Procedures  (Handbook) 


Chapter  3— Evaluation  Factors,  Subfactors 
and  Elements 


301    Mission  Suitability 
i  .  •  •  • 

e.  (1)  In  structuring  evaluation 
subfactors  and  elements,  emphasis    ' 
should  be  placed  on  identification  of 


significant  discriminators,  or  "key 
swingers"— the  essential  information 
required  to  support  a  source  selection 
decision.  Too  many  subfactors  and 
elements  are  detrimental  to  effective 
evaluation  of  proposals  and  may  result 
in  a  leveling  or  averaging  out  of  scores 
over  all  proposals.  To  avoid  this 
negative  effect,  the  number  of  subfactors 
under  Mission  Suitability  shall  be  no 
more  than  4  and  the  number  of  elements 
no  more  than  8  except  for  the  separate 
evaluation  of  designated  entities  either 
as  a  separate  element  or  a  separate 
subfactor  under  Mission  Suitability  (See 
NFS  1815.608-72).  Other  evaluation 
factors  shall  also  be  limited  to  only 
essential  subfadors  and  elements. 
Further,  care  should  be  taken  to  avoid 
overlap  and  redundancy  by  clearly 
defining  each  evaluation  subfactor  and 
element.  Avoiding  such  overlap  assures 
an  offeror  is  not  scored  in  two  or  more 
areas  for  the  same  work. 
*        •        «        »        « 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171-180 

[Docket  No.  HM-221;  Notice  No.  94-9J 

RJN  2137-AC62 

Alternate  Standards  for  Open  Head 
Filler  Drum  Packaging 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Advance  notice  of  propo.sed 
rulemaking  (ANPRM). 

SUMMARY:  On  August  29.  1994.  the 
President  signed  the  "Hazardous 
Materials  Transportation  Authorization 
Act  of  1994"  (the  Act).  Section  122  of 
the  Act  requires  RSPA  to  examine 
requirements  that  pertain  to  open  head 
fiber  drum  packaging  in  domestic 
transportation.  Specifically.  RSPA  is  to 
determine  whether  there  are  standard.s 
other  than  the  performance-based 
standards  adopted  under  RSPA's 
rulemaking  Docket  No.  HM-181,  that 
will  provide  an  equal  or  greater  level  of 
safety  for  the  transportation  of  liquid 
hazardous  materials.  The  purpose  of 
this  ANPRM  is  to  solicit  comments  and 
proposals  for  alternate  standards  for 
open  head  fiber  drum  packaging. 
DATES:  Comments  must  be  received  on 
or  before  December  12, 1994. 
ADDRESSES:  Comments  to  this  ANPRM 
should  be  addressed  to  the  Dockets 
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Unit,  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington  DC  20590- 
0001.  Comments  should  identify  the 
Docket  (HM-221)  and  be  submitted,  if 
possible,  in  five  copies.  Persons  wishing 
to  receive  confirmation  of  receipt  of 
their  comments  should  include  a  self- 
addressed  stamped  postcard  showing 
the  docket  number.  The  Dockets  Unit  is 
located  in  Room  8419  of  the  Nassif 
Building.  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001. 
Telephone:  (202)  366-5046.  PubUc 
dockets  may  be  reviewed  between  the 
hours  of  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Potter,  Office  of  Hazardous  Materials 
Standards,  (202)  366-4488,  RSPA,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW,  Washington  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION:  Section 
122  of  the  Act  (Pub.  L.  103-311)  reads 
as  follows: 

SEC  1 22.  USE  OF  HBER  DRUM 
PACKAGING. 

(a)  INITIATION  OF  RULEMAKING 
PROCEEDING.— Not  later  than  the  60th  day 
following  the  date  of  enactment  of  this  Act, 
the  Secretary  of  Transportation  shall  initiate 
a  rulemaking  proceeding  to  determine 
whether  the  requirements  of  section  5103(b) 
of  title  49,  United  States  Code  (relating  to 
regulations  for  safe  transportation)  as  they 
pertain  to  open  head  fiber  drum  packaging 
can  be  met  for  the  domestic  transportation  of 
liquid  hazardous  materials  (with  respect  to 
those  classifications  of  liquid  hazardous 
materials  transported  by  such  drums 
pursuant  to  regulations  in  effect  on 
September  30, 1991)  with  standards  other 
than  the  performance-oriented  packaging 
standards  adopted  under  docket  number 
HM-181  contained  in  part  178  of  title  49, 
Code  of  Federal  Regulations. 

(b)  ISSUANCE  OF  STANDARDS.— If  the 
Secretary  of  Transfwrtation  determines,  as  a 
result  of  the  rulemaking  proceeding  initiated 
under  subsection  (a),  that  a  packaging 
standard  other  than  the  performance-oriented 
packaging  standards  referred  to  in  subsection 
(a)  will  provide  an  equal  or  greater  level  of 
safety  for  the  domestic  transportation  of 
liquid  hazardous  materials  than  would  be 
provided  if  such  performance-oriented 
packaging  standards  were  in  effect,  the 
Secretary  shall  issue  regulations  which 
implement  such  other  standard  and  which 
take  effect  before  October  1, 1996. 

(c)  COMPLETION  OF  RULEMAKING 
PROCEEDING. — The  rulemaking  proceeding 
initiated  under  subsection  (a)  shall  be 
completed  before  October  1, 1995. 

(d)  UMITATIONS.— 

(1)  The  provisions  of  subsections  (a),  (b), 
and  (c)  shall  not  apply  to  packaging  for  those 
hazardous  materials  regulated  by  the 
Department  of  Transportation  as  poisonous 
by  inhalation  under  chapter  51  of  title  49, 
United  States  Code. 


•-  -. .'» .« 
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(2)  Nothing  in  this  section  shall  be 
xinstiued  to  prohibit  the  Secretary  of 
Fransportation  from  issuing  or  enforcing 
regulations  for  the  international 
Tansportation  of  hazardous  materials. 

Detailed  comments  and  proposals  are 
requested  that  will  assist  RSPA  in 
developing  an  appropriate  regulatory 
iroposal  consistent  with  the 
•equirement  quoted  above.  Of  particular 
mportance  is  the  determination  called 
or  in  paragraph  (b)  of  Section  122  that 
1  packaging  standard  to  be  adopted 
irovide  an  equal  or  greater  level  of 
lafety  for  domestic  transportation  of 
iquid  hazardous  materials  than  would 
je  provided  if  the  performance-oriented 
jackaging  standards  specified  in  49  CFR 
}art  178  subparts  L  and  M  were  applied. 
\ny  interested  person  is  invited  to 
jresent  a  proposal,  preferably  in  the 
brm  of  a  draft  standard,  that  would 
issist  RSPA  in  accomplishing  the 
intended  effect  of  this  law.  The  proposal 
ihould  include  a  methodology  for 
evaluating  comparative  levels  of  safety 
ind  estimates,  where  available,  of  cost 
differences  between  present  and 
}roposed  packaging. 

In  addition,  comments  are  invited  on 
he  issue  of  whether  alternate  standards 
or  open  head  fiber  drums  should  be 
imited  to  domestic  transportation  of 
iquid  hazardous  materials.  If 
lackagings  authorized  by  alternate 
standards  would  cost  less  than  the 
lerformance  standard  packaging 
tdopted  imder  HM-181,  but  were  not 
authorized  for  international  shipments, 
ui  unfair  competition  issue  could  be 
raised  in  relation  to  international  trade 
agreements. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  advance  notice  of  proposed 
rulemaking  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
md  was  not  reviewed  by  the  Office  of 
Vlanagement  and  Budget.  This  advance 
notice  of  proposed  rulemaking  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26, 1979). 

B.  Executive  Order  12612 

RSPA  will  evaluate  any  proposed  rule 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism"). 

C.  Regulatory  Flexibility  Act 

RSPA  will  evaluate  any  proposed  rule 
to  determine  whether  it  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


UMI 


D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  advance 
notice  of  proposed  rulemaking. 

E.  Regulations  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  pubUshes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

Issued  in  Washington,  DC  on  October  4, 
1994,  under  authority  delegated  in  49  CFR 
Part  106,  Appendix  A. 
Robert  A.  McGuire, 

Deputy  Administrator  for  Hazardous 
Materials  Safety: 

[FR  Doc.  94-24936  Filed  10-6-94;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-14;  Notice  92] 

RIN  2127-AF30 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes  to  allow 
manufacturers  the  option  of  installing  a 
manual  device  that  motorists  could  use 
to  deactivate  the  front  passenger-side  air 
bag  in  a  vehicle  without  rear  seats  for 
the  purpose  of  allowing  them  to  place 
rear- facing  infant  restraints  in  the  front 
seat.  NHTSA  research  indicates  that 
rear-facing  infant  testraints  should  not 
be  placed  in  the  front  seat  of  a  vehicle 
equipped  with  a  passenger-side  air  bag. 
This  poses  a  problem  because 
manufacturers  are  beginning  to  install, 
and  soon  will  be  required  to  install, 
passenger- side  air  bags  in  passenger  cars 
and  light  trucks,  some  of  which  have 
only  front  seats. 

DATES:  Comment  Dates:  Comments  must 
be  received  by  December  6, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington.  DC 
20590.  (Docket  Room  hours  are  9:30 
a.m.-4  p.m.,  Monday  through  Friday.) 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  Cohen,  Chief,  Frontal  Crash 
Protection  Division,  Office  of  Vehicle 
Safety  Standards,  NRM-12,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  Telephone:  (202)  366-2264. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  notice  proposes  to  allow 
manufacturers  the  option  of  installing  a 
manual  device  (hereafter  referred  to  as 
a  "cutoff  device")  that  motorists  could 
use  to  deactivate  the  hunt  passenger  air 
bag  in  a  vehicle  without  rear  seats  for 
the  purpose  of  allowing  them  to  place 
rear-facing  infant  restraints  in  the  front 
seat.  ("Rear-facing  infant  restraint,"  as 
used  in  this  notice,  refers  to  an  infant 
restraint  system  (except  a  car  bed) 
which  is  positioned  in  a  vehicle  so  that 
the  restrained  infant  faces  the  rear  of  the 
vehicle.)  NHTSA  is  issuing  this 
proposal  because  one  particular  type  of 
child  restraint,  i.e.,  a  rear-facing  infant 
restraint,  should  not  be  placed  in  the 
front  seat  of  a  vehicle  equipped  with  a 
passenger  air  bag.  This  poses  a  problem 
because  manufacturers  are  beginning  to 
install,  and  soon  will  be  required  to 
install,  passenger  air  bags  in  vehicles, 
some  of  which  have  only  front  seats. 

On  September  2, 1993,  NHTSA 
published  a  final  rule  amending 
Standard  No.  208,  Occupant  Crash 
Protection,  to  specify  that  manufacturers 
must  install  air  bags  to  satisfy  the 
standard's  automatic  crash  protection 
requirements  (58  FR  46551).  This  rule 
was  required  by  49  U.S.C.  30127 
(recently  codified  and  previously  cited 
as  Section  2508  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991).  These  requirements  for  driver 
and  passenger  air  bags  are  phased-in  for 
both  passenger  cars  and  other  vehicles. 
The  phase-in  percentage  for  passenger 
cars  is  95  percent  by  model  year  1997, 
and  all  passenger  cars  beginning  with 
model  year  1998.  The  phase-in 
percentage  for  trucks,  buses,  and 
multipurpose  passenger  vehicles  (other 
than  walk-in  van-t)rpe  trucks  and 
vehicles  designed  to  be  exclusively  sold 
to  the  United  States  Postal  Service)  with 
a  gross  vehicle  weight  rating  of  8,500 
pounds  or  less  and  an  unloaded  vehicle 
weight  of  5,500  pounds  or  less 
(collectively  referred  to  as  "light  trucks*" 
throughout  the  remainder  of  this 
preamble)  is  80  percent  by  model  year 
1998  and  all  light  trucks  beginning  with 
model  year  1999. 

NHTSA  has  already  released  several 
documents  and  completed  several 
rulemaking  actions  addressing  the  air 
bag/infant  restraint  interaction  problem. 


Based  on  the  preliminary  results  of  the 
testing  done  regarding  this  problem. 
NHTSA  issued  a  Consumer  Advisory  on 
December  10, 1991,  warning  owners  of 
rear-facing  infant  restraints  not  to  use 
such  a  restraint  in  the  front  seat  of  a 
vehicle  equipped  with  a  passenger  air 
bag. 

Since  issuing  the  1991  Consumer 
Advisory,  NHTSA  has  intensified  its 
efforts  to  work  closely  and  cooperatively 
with  interested  parties  on  this  issue.  For 
example.  NHTSA  has  worked  to  bring 
about  a  better  understanding  of  rear- 
facing  infant  restraint/air  bag  interaction 
through  the  auspices  of  the  Society  of 
Automotive  Engineers  (SAE)  and  its 
technical  committees  on  child  safety 
issues.  As  a  result  of  mutual  concerns 
on  the  part  of  government  and  industry, 
the  SAE  was  able  to  publish  consensus 
guidelines  dealing  broadly  with  the 
interaction  of  child  restraint  systems 
(including  rear-facing  infant  restraints) 
and  air  bags.  The  agency  worked  with 
State  and  local  governments  to 
disseminate  the  information  about  the 
latest,  mutually  arrived  at, 
recommendations  concerning  rear- 
facing  infant  restraint/air  bag 
interaction.  NHTSA  has  also  worked 
with  the  American  Academy  of 
Pediatrics  (AAP),  a  group  of  doctors 
who  specialize  in  the  care  of  children. 
As  a  resuh,  the  AAP  has  disseminated 
the  warnings  about  air  bags  and  rear- 
facing  infant  restraints  to  its  40,000 
members  through  its  newsletter  and 
Family  Shopping  Guide  for  Car  Seats. 

In  addition,  the  agency  has 
reemphasized  its  commitment  to 
educating  the  public  on  this  issue.  In 
April  1992.  the  agency  reissued  its 
Consumer  Information  Bulletin, 
"Transporting  Your  Children  Safely." 
This  bulletin  provides  several  pages  of 
guidelines  on  the  use  of  child  restraints 
in  vehicles,  including  a  chart  depicting 
the  optimum  restraint  type  for  various 
sizes  and  weights  for  children.  For 
example,  the  bulletin  recommends  that 
from  birth  to  9-12  months  or  20  pounds, 
a  rear-facing  infant  restraint  be  used. 
The  bulletin  also  states:  "Rear-facing 
child  safety  seats  should  alVvays  go  in 
the  rear  seat  in  cars  equipped  with 
passenger-side  air  bags." 

In  October  1992,  based  on  the  final 
results  of  the  testing  mentioned  above. 
NHTSA  published  a  final  report 
describing  child  restraint/passenger  air 
bag  interactions  (Child  Restraint/ 
Passenger  Air  Bag  Interaction  Strategies. 
DOT  HS  808-004,  October  1992).  The 
report  concluded  that  rear-facing  infant 
restraints  should  not  be  placed  in  the 
front  seat  of  a  vehicle  with  a  passenger 
air  bag. 


In  response  to  the  October  1992  final 
report,  NHTSA  amended  several  safety 
standards  to  require  warnings 
concerning  the  interaction  of  air  bags 
and  rear-facing  infant  restraints.  In  the 
September  1993  final  rule,  as  described 
above,  the  agency  required  that 
specified  information,  including 
information  about  the  proper  placement 
of  rear-facing  infant  restraints,  be  placed 
on  labels  in  vehicles  equipped  with  air 
bags.  This  warning  label  must  be  on  the 
sun  visor  of  any  vehicle  equipped  with 
an  air  bag  manufactured  after  September 
1, 1994.  It  also  required  that  additional, 
more  detailed  information  about  air  bags 
be  provided  in  the  owner's  manual. 
Consumers  were  again  cautioned  by  the 
Department  not  to  use  rear-facing  infant 
restraints  in  seating  positions  protected 
by  air  bags  in  an  October  28, 1993  news 
release. 

On  February  16, 1994,  the  agency  took 
a  further  step  to  try  to  alert  parents  to 
the  issue  of  air  bag/rear-facing  infant 
restraint  interaction.  It  published  in  the 
Federal  Register  a  final  rule  amending 
Standard  No.  213,  Child  Restraint 
Systems  (59  FR  7643).  The  amended 
Standard  No.  213  requires  that  the 
warning  label  for  a  rear-facing  infant 
restraint  include  a  warning  against 
using  the  restraint  in  any  vehicle  seating 
position  equipped  with  an  air  bag.  It 
also  requires  that  the  printed 
instructions  for  a  rear-facing  infant 
restraint  include  safety  information 
about  air  bags. 

Believing  that  steps  in  addition  to 
providing  consumers  with  information 
were  needed,  members  of  the  American 
Automobile  Manufacturers  Association 
(AAMA)  met  with  NHTSA  on  )anuary 
24. 1994.  AAMA  asked  for  the  meeting 
to  explore  the  possibility  of  installing  an 
air  bag  cutoff  device  to  allow  rear-facing 
infant  restraints  to  be  placed  in  air  bag- 
equipped  passenger  seating  positions. 
AAMA  representatives  discussed  the 
general  concept  of  an  air  bag  cutoff 
device,  which  could  be  either  automatic 
or  manual.  However,  the  representatives 
emphasized  that  the  industry  is  not 
quite  ready  to  install  automatic  devices 
because  automatic  cutoff  technologv  is 
not  yet  ready  for  production.  At  the' 
meeting,  AAMA  asked  whether 
Standard  No.  208  would  permit  such 
devices  and.  if  not  permitted,  whether 
the  agency  would  consider  initiating 
rulemaking  to  permit  such  devices. 

n.  Scope  of  this  Notice 

NHTSA  is  concerned  that  despite  its 
efforts  to  provide  warnings  to  not  place 
an  infant  in  a  rear-facing  infant  restraint 
in  the  right  front  seat  of  a  vehicle  that 
has  a  passenger  air  bag.  these  warnings 
will  provide  minimal  benefit  if  a  parent 
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chooses  to  transport  his/herlnfant  in  a 
vehicle  that  is  physically  unable  to 
aqcommodate  a  child  any  place  other 
than  the  front  seat,  e.g.,  a  vehicle  that 
has  no  rear  seat.  Examples  of  such 
vehicles  are  a  two*seater  sports  car  and 
a  light  duty  truck  with  only  a  front  seat. 
It  is  exclusively  for  this  minority  of 
vehicles  that  this  notice  is  intended. 
NHTSA  believes  that  allowing 
manufacturers  the  option  to  install  a   . 
manual  cutoff  device  would  not  unduly 
diminish  the  ability  of  these  vehicles  to 
provide  crash  protection  to  the  adult 
population  and  would  avoid  the 
potential  problem  of  air  bag/infant  seat 
interaction. 

III.  Legality  of  Air  Bag  Cutoff  Devices 

After  the  January  1994  meeting  with 
AAMA,  the  agency  examined  whether 
Standard  No.  208  currently  permits  a 
vehicle  to  be  equipped  with  an  air  hag 
cutoff  device. 

Standard  No.  208  ciurently  requires 
the  front  outboard  seating  positions  in 
passenger  cars  and  light  trucks  to  be 
equipped  with  automatic  crash 
protection  systems  which  protect  their 
occupants  by  means  that  require  no 
action  by  vehicle  occupants. 
Compliance  with  the  automatic  crash 
protection  requirements  of  Standard  No. 
208  is  determined  in  a  dynamic  crash 
test.  That  is,  a  vehicle  must  comply  with 
specified  injury  criteria,  as  measured  on 
a  test  dummy,  in  a  30  mph  barrier  crash 
test.  The  two  types  of  automatic  crash 
protection  currently  offered  are 
automatic  safety  belts  (whose  automatic 
nature  helps  to  assure  belt  use)  and  air 
bags  (which  supplement  safety  belts  and 
offer  some  protection  even  when  safety 
belts  are  not  used).  The  September  1993 
final  rule  will'require  manufacturers  to 
comply  with  the  automatic  crash 
protection  requirements  by  installing  air 
bags. 

Two  types  of  cutoff  devices  are 
possible.  The  first  type  involves  manual 
technology  such  as  an  "on-ofr*  switch 
to  disable  the  operation  of  the  passenger 
air  bag  by  moving  the  switch  to  the 
"OFF"  position.  To  reactivate,  the 
switch  is  then  moved  to  the  "ON" 
position.  This  reactivation  may  take 
place  manually  or  it  may  occur 
automatically,  e.g.,  after  deactivation  the 
system  reactivates  the  next  time  that  the 
ignition  is  turned  on  or  when  a  door  is 
opened.  The  second  type  of  cutoff 
device  is  one  that.automatically 
deactivates  and  reactivates  the  air  bag. 

In  past  agency  interpretations  of  the 
safety  standards,  NHTSA  has  stated  that 
if  (1)  there  are  two  possible  conditions 
during  a  compliance  test  (e.g.,  whether 
a  particular  device  is  in  the  "ON"  or 
•OFF"  position),  and  (2)  the  standard 
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does  not  specify  which  test  condition  is 
to  be  used,  and  (3)  the  language  of  the 
standard  as  a  whole  and  the  standard's 
purpose  do  not  imply  a  limit  that  would 
make  one  of  those  conditions 
inappropriate,  there  is  a  presumption 
that  the  requirements  have  to  be  met  in 
both  test  conditions. 

With  regard  to  automatic  cutoff 
devices,  the  agency  expects  that 
manufacturers  would  design  these 
devices  so  that  they  would 
automatically  ensure  that  the  fitint 
passenger  air  bag  is  activated  during  the 
barrier  crash  test  because  a  50th 
percentile  adult  male  dummy  is  in  the 
seat.  Thus,  there  would  not  be  two 
possible  test  conditions  under  those 
circumstances.  Therefore,  if  so 
designed,  automatic  cutoff  devices 
would  be  allowed  by  Standard  No.  208. 

With  regard  to  manual  cutoff  devices, 
two  test  conditions  are  possible.  In  one, 
the  device  is  in  the  "ON"  position  and 
the  air  bag  is  deactivated.  In  the  other, 
the  device  is  in  the  "OFF"  position  and 
the  air  bag  is  activated.  The  position  of 
a  cutoff  device  is  not  specified  in 
Standard  No.  208,  so  the  presumption 
arises  that  the  Standard  must  be  met 
regardless  of  whether  the  device  is  in 
the  "ON"  or  "OFF"  position. 

However,  before  reaching  such  a 
conclusion,  the  agency  considers  the 
language  and  purpose  of  the  standard  to 
see  if  any  limits  on  the  test  condition 
are  implied.  In  the  past,  the  agency  has 
foimd  such  limits  when  one  or  more  of 
the  possible  conditions  could  not  occur 
under  normal  driving  conditions.  The 
purpose  of  Standard  No.  208  is  for  a 
vehicle  to  provide  automatic  protection 
for  vehicle  occupants  at  all  times  when 
the  vehicle  is  operating.  Therefore,  if  the 
cutoff  device  could  be  used  when  the 
vehicle  is  being  operated,  there  is  no 
implied  limit  on  the  position  of  the 
device  during  the  test.  Since  the  injury 
criteria  presumably  would  not  be  met 
when  the  air  bag  has  been  deactivated, 
the  device  would  result  in  a 
noncompliance  with  Standard  No.  208. 
Therefore,  the  agency  concludes  that 
manual  cutoff  devices  are  not  currently 
permitted  by  Standard  No.  208. 

The  above  conclusion  about  manual 
cutoff  devices  applies  only  to  vehicles 
that  comply  with  the  automatic 
protection  requirement  by  means  of  air 
bags.  If  a  vehicle  is  voluntarily  equipped 
with  air  bags,  as  some  light  trucks  are, 
the  installation  of  a  manual  cutoff 
device  is  permitted. 

IV.  Decision  to  Allow  Manual  Cutoff 
Devices 

NHTSA  believes  that  a  regulatory 
dilemma  now  exists  because  drivers  of 
two-seater  vehicles,  i.e.,  vehicles  which 


have  no  designated  rear  seating 
positions,  might  be  forced  to  ignore  the 
cautions  against  placing  an  infant  in  the 
ft"ont  seat.  Although  some 
manufacturers  may  be  able  to  devise  an 
air  bag  system  that  would  accommodate 
an  infant  in  a  rear-facing  infant  restraint 
placed  in  close  proximity  to  the 
dashboard  of  a  vehicle  equipped  with  a 
passenger  air  bag,  concerns  voiced  by 
the  AAMA  indicate  that,  in  general, 
most  vehicle  manufacturers  are 
concerned  that  existing  air  bag  designs 
do  not  currently  provide  the  special 
type  of  protection  needed  to  avoid 
injury  to  infants  in  rear-facing  infant 
restraints  placed  on  the  front  seat. 

Because  the  automatic  technologies 
now  under  consideration  appear  too 
immature  for  immediate  application  to 
the  problem,  the  agency  is  proposing  to 
amend  Standard  No.  208  to  permit  a 
manual  cutoff  device.  NHTSA  has 
concluded  that  manual  cutoff  devices 
should  be  optional;  they  should  not  be 
mandated.  A  mandatory  installation 
requirement  could  penalize 
manufacturers  that  have  produced,  or 
intend  to  produce,  a  passenger  air  bag 
that  is  not  harmful  to  infants  in  rear- 
facing  infant  restraints.  The  agency 
believes  that  a  mandatory  requirement 
would  needlessly  stifle  innovations  and 
could  impede  future  advances  in  air  bag 
technology.  In  addition,  the  agency 
believes  that  some  vehicles  with  only 
one  row  of  seats  may  allow  the  seat  to 
be  moved  far  enough  rearward  so  that 
the  combination  of  air  bag  type  and 
design  and  vehicle  seat  position  does 
not  pose  a  threat  to  a  child  in  a  rear- 
facing  infant  restraint.  Thus,  a  cutoff 
device  would  not  be  necessary  in  the 
vehicle. 

V.  Details  of  Proposal 

A.  Affected  Vehicles 

NHTSA  is  proposing  to  allow  manual 
cutoff  devices  in  passenger  cars  and 
light  trucks  since,  as  noted  above,  these 
vehicles  are  required  to  have  passenger 
air  bags  by  the  late  1990s.  NHTSA  has 
also  tentatively  concluded  that  manual 
cutoff  devices  should  be  allowed  only  in 
passenger  cars  and  light  trucks  which 
do  not  have  forward-facing  rear  seats.  If 
vehicles  are  equipped  with  at  least  one 
rear  seating  position,  that  position  can 
be  used  for  a  rear-facing  infant  restraint. 
Even  in  vehicles  without  air  bags, 
NHTSA  recommends  the  rear  seat  as  the 
optimum  location  for  any  child 
restraint.  Accordingly,  NHTSA  does  not 
believe  that  manual  cutoff  devices 
should  be  allowed  in  vehicles  with  a 
forward-facing  rear  seat. 


B.  Means  of  Activation 

NHTSA  is  proposing  to  require  the 
use  of  a  key  to  activate  the  cutoff  device. 
This  would  make  the  device  simple  and 
easy  to  use,  but  still  require  conscious 
thought  and  deliberate  action  on  the 
part  of  the  user.  The  agency  is  proposing 
use  of  the  ignition  key  to  ensure  that  the 
driver  of  the  vehicle  is  the  person  most 
likely  to  activate  the  cutoff  device,  and 
thereby  minimize  the  likelihood  of 
accidental  activation.  This  approach  is 
similar  to  that  used  in  Standard  No.  118, 
Power  Operated  Window,  Partition  and 
Roof  Panel  Systems,  to  ensure  the  safe 
operation  of  electrically  operated 
devices.  NHTSA  requests  comments  on 
mandating  the  use  of  the  ignition  key. 

NHTSA  requests  comments  on  other 
means  that  would  guard  against  the 
inadvertent  deactivation  of  the  air  bag, 
while  avoiding  the  possible  complexity 
or  inconvenience  of  the  ignition  key 
based  approach.  Examples  of  other 
means  include  a  separate  key  ft-om  the 
ignition  key,  "keyless"  entry  technology 
responding  to  personal  identification 
numbers,  the  use  of  "protected" 
switches  that  require  removing  or  re- 
positioning a  special  safety  cap  in  two 
or  more  steps,  or  other  such  devices. 
NHTSA  will  consider  all  comments 
regarding  the  means  to  deactivate  the 
passenger  air  bag,  and  will  adopt  the 
most  practicable  approach  possible 
which  is  consistent  with  the  philosophy 
that  the  device  be  as  simple  and  easy  to 
use  as  possible,  consistent  with  the  goal 
of  preventing  inadvertent  deactivation. 

C.  Air  Bag  Reactivation 

NHTSA  is  proposing  to  require  that 
manual  cutoff  devices  be  designed  so 
that,  once  the  cutoff  device  has  been 
used  to  deactivate  the  air  bag,  the  air  bag 
will  remain  deactivated  until  it  is 
manually  reactivated.  Mandating 
manual  reactivation  would  ensure  that 
once  an  air  bag  has  been  deactivated  for 
the  safety  of  an  infant  being  transported 
in  a  rear-facing  child  restraint  in  the 
ft-ont  seat,  it  would  remain  deactivated 
for  subsequent  trips  with  the  child. 
NHTSA  is  concerned,  for  example,  that 
if  it  instead  allowed  a  manually 
deactivated  air  bag  to  be  automatically 
reactivated,  motorists  making  stop-and- 
go  shopping  trips  with  infants  might 
forget,  after  making  one  of  their  stops, 
that  the  air  bag  has  been  automatically 
reactivated  and  needs  to  be  manually 
deactivated  again.  The  infants  would 
then  be  at  risk  if  the  vehicles  were 
involved  in  crashes  that  deployed  the 
air  bags. 

At  the  same  time,  the  agency  is 
concerned  that  the  air  bag  be 
operational  whenever  it  is  needed  by  a 


non-infant  occupant.  In  an  attempt  to 
ensure  that  air  bag  protection  would  be 
ready  when  needed,  NHTSA  also 
proposes  to  require  a  yellow  warning 
light  which  would  be  clearly  visible  to 
the  driver  and  any  adult  passenger  (see 
Section  D,  Warning  Light,  below).  It 
would  illuminate  the  words,  "AIR  BAG 
OFF,"  whenever  the  air  bag  has  been 
manually  deactivated.  This  warning 
light  would  serve  as  a  reminder  that  the 
cutoff  device  should  be  reset  whenever 
the  vehicle  is  no  longer  carrying  an 
infant. 

Notwithstanding  its  proposal  to 
require  that  manually  deactivated  air 
bags  reactivate  by  manual  means  only. 
NHTSA  requests  comments  on  whether 
it  should  address  the  problem  of 
ensuring  both  infant  and  non-infant 
safety  by  mandating  that  a  manually 
deactivated  air  bag  be  automatically 
reactivated  upon  the  occurrence  of  some 
subsequent  event.  The  subsequent  event 
that  triggers  the  automatic  reactivation 
of  the  air  bag  could  be  the  next 
restarting  of  the  vehicle.  However,  such 
a  design  could  pose  an  unnecessary 
burden  and  risk  in  the  example  given 
above  of  motorists  making  stop-and-go 
shopping  trips.  The  motorists  must 
restart  their  vehicles  numerous  times  on 
such  trips.  The  combination  of  that  fact 
and  the  automatic  reactivation  of  the  air 
bag  each  time  the  vehicles  are  restarted 
would  multiply  the  occasions  on  which 
the  motorists  might  forget  to  protect 
their  infants  by  deactivating  the  air  bag. 
To  address  this  problem,  NHTSA 
requests  comments  on  whether,  if  it 
were  to  adopt  a  requirement  for 
automatic  reactivation,  it  should  qualify 
that  requirement  further,  by  requiring 
that  the  air  bag  be  reactivated  only  when 
the  restarting  of  the  vehicle  occurs  after 
the  ignition  has  been  off  for  more  than 
some  minimum  period,  perhaps  a 
period  of  several  hours. 

The  ultimate  decision  whether  to 
mandate  manual  or  automatic 
reactivation  of  the  air  bag  will  depend 
in  large  measure  on  the  agency's 
assessment  of  the  relative  effects  of  each 
method  of  reactivation  on  the  safety  of 
the  infant  and  non-infant  occupants  of 
the  front  right  passenger  seating 
position  in  the  vehicles  affected  by  this 
rulemaking.  Using  data  ft-om  the 
National  Accident  Sampling  System 
(NASS)  and  Fatal  Accident  Reporting 
System  <FARS),  the  agency  has 
attempted  to  quantify  the  potential 
safety  trade-offs  in  its  preliminary 
regulatory  evaluation  for  this 
rulemaking.  NHTSA  seeks  comments 
and  information  that  would  enable  the 
agency  to  refine  its  estimates  of  those 
trade-offs. 


D.  Warning  Light 

NHTSA  is  proposing  to  require  a 
telltale  light  on  the  dashboard  that  is 
clearly  visible  ftx)m  both  the  driver  and   * 
front  passenger  seating  positions  and 
that  is  illuminated  whenever  the 
passenger  air  bag  has  been  deactivated 
by  means  of  the  cutoff  device.  This  light 
would  be  separate  from  the  air  bag 
readiness  indicator  already  required  by 
Standard  No.  208.  NHTSA  is  proposing 
that  the  color  of  the  telltale  be  yellow, 
with  the  words  "AIR  BAG  OFF"  cleariy 
visible  on  the  telltale  when  the 
passenger  side  air  bag  has  been 
deaaivated. 

NHTSA  believes  that  the  indicator 
should  be  visible  to  the  driver  as  a 
reminder  that  the  pa^enger  air  bag  is, 
or  is  not,  functioning.  NHTSA  believes 
that  the  indicator  should  be  also  visible 
from  the  passenger  seating  position  as  a 
warning  to  non-infant  occupants  that 
they  are  not  protected  by  their  air  bag. 

While  the  agency  is  requiring  a 
warning  light  that  is  visible  to  the 
passenger,  its  effectiveness  may  be 
limited  by  whether  a  passenger  actually 
looks  at,  or  for,  the  light,  and 
understands  its  message.  The  agency 
seeks  comment  on  whether  a 
supplemental  or  additional  warning  for 
passengers  would  minimize  instances  in 
which  the  air  bag  was  unintentionally 
not  reactivated. 

NHTSA  is  concerned  that  the  level  of 
illumination  should  be  consistent  with 
the  ambient  light  condition,  and  is 
therefore  requiring  that  the  warning 
light  indicator  provide  at  least  two 
levels  of  brightness,  one  of  which  is 
barely  discernible  to  a  driver  who  has 
adapted  to  dark  ambient  roadway 
conditions.  In  addition,  NHTSA  is 
specifying  that  the  warning  light 
indicator  shall  not  be  adjustable  under 
any  driving  condition  to  a  level  that  is 
invisible. 

E.  Air  Bag  Readiness  Indicator 

Currently.  S4.5.2  of  FMVSS  No.  208 
requires  that  every  vehicle  equipped 
with  an  air  bag  also  be  equipped  with 
an  air  bag  readiness  indicator  that 
informs  the  driver  about  the  operational 
status  of  the  air  bag  system.  Specifically, 
S4.5.2  states: 

An  occupant  protection  system  that 
deploys  in  the  event  of  a  crash  shall  have  a 
monitoring  system  with  a  readiness 
indicator.  The  indicator  shall  monitor  its 
own  readiness  and  shall  be  clearly  visible 
from  the  driver's  designated  seating  position. 

NHTSA  is  not  aware  of  any 
manufacturer  which  complies  with  this 
requirement  by  installing  separate 
readiness  indicators,  one  for  the  driver 
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air  bag  and  another  for  the  passenger  air 
bag.  If  a  single  readiness  indicator  for 
two  air  bags  were  used  on  a  vehicle  with 
an  air  bag  cutoff  device,  the  indicator 
would  indicate  the  non-functioning  of 
an  air  bag  whenever  the  passenger  air 
bag  was  deactivated.  NHTSA  is  - 
concerned  that,  under  those 
circumstances,  the  driver  would  have 
no  means  of  knowing  the  operational 
status  of  the  driver  air  bag.  NHTSA 
considered  proposing  to  amend  S4.5.2 
to  require  separate  readiness  indicators 
for  the  driver  and  passenger  side  air 
bags.  Instead.  NHTSA  is  proposing  to 
amend  S4.5.2  to  limit  the  operation  of 
a  single  readiness  indicator  when.the 
cutoff  device  is  "on"  so  that  the 
indicator  monitors  only  the  air  bag  that 
is  not  deactivated,  i.e..  the  driver  air 
bag.  When  the  cutoff  device  is  "off,"  the 
passenger  air  bag  would  be  activated, 
and  the  readiness  indicator  would 
monitor  the  readiness  of  both  the  driver 
air  bag  and  the  passenger  air  bag. 

F.  Owner's  Manual 

NHTSA  is  also  proposing  to  require 
that  manufacturers  include  information 
concerning  the  cutoff  device  in  the 
owner's  manual.  NHTSA  is  not 
proposing  specific  language  which  must 
be  included  in  the  owner's  manual. 
NHTSA  is  proposing  to  require  the 
owner's  manual  to  include  instructions 
on  the  operation  of  the  cutoff  device,  a 
statement  that  the  cutoff  device  should 
only  be  used  when  a  rear-facing  infant 
restraint  is  installed  in  the  front 
passenger  seating  position,  and  a 
warning  about  the  safety  consequences 
of  using  the  cutoff  device  at  other  times. 

C.  Labels 

Currently,  Standard  No.  208  requires 
that  by  September  1, 1994.  air  bag- 
equipped  vehicles  will  bear  a  label  on 
the  sun  visor  that  warns,  in  part: 
DO  NOT  INSTALL  REARWARD- 
FACING  CHILD  SEATS  IN  ANY 
FRONT  PASSENGER  SEAT 
POSITION 
Also,  Standard  No.  213  has  been 
amended  to  require  either  of  the 
following  labels  on  rear-facing  infant 
seats  or  on  child  restraints  that  can  be 
converted  for  use  in  a  rear-facing  infant 
mode:   - 

WARNING:  PLACE  THIS  RESTRAINT 
IN  A  VEHICLE  SEAT  THAT  DOES 
NOT  HAVE  AN  AIR  BAG 
or 

WARNING:  WHEN  YOUR  BABY'S  SIZE 
REQUIRES  THAT  THIS 
RESTRAINT  BE  USED  SO  THAT 
YOUR  BABY  FACES  THE  REAR  OF 
THE  VEHICLE.  PLACE  THE 
RESTRAINT  IN  A  VEHICLE  SEAT 
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THAT  DOES  NOT  HAVE  AN  AIR 
BAG 

The  first  warning  is  to  be  used  for  child 
seats  that  are  rear-facing  only,  and  the 
second  warning  is  to  be  used  for  infant 
seats  that  convert  from  forward-facing  to 
rear-facing. 

NHTSA  has  tentatively  concluded  that 
the  language  of  these  labels  need  not  be 
amended.  Manufacturers  of  child 
restraint  systems  are  required  to  state  in 
the  printed  instructions  accompanying 
the  restraint  that  the  safest  location  for 
any  child  restraint  is  in  the  rear  seat, 
regardless  of  whether  the  vehicle  has  an 
air  bag.  In  addition.  NHTSA  is 
concerned  that  changing  the  language  to 
clarify  that  the.  warning  does  not  apply 
when  the  air  bag  can  be  deactivated  will 
lessen  the  impact  of  the  message  on  the 
public.  Since  not  all  vehicles  may  be 
equipped  with  cutoff  devices.  NHTSA  is 
concerned  that  the  result  of  lessening 
the  impact  of  the  message  would  be  the 
placement  of  an  infant  in  a  seating 
position  with  an  air  bag  that  cannot  be 
deactivated. 

VI.  Phase-out  of  Manual  Cutoff  Devices 

The  agency  has  tentatively  concluded 
that  use  of  manual  cutoff  devices  should 
not  be  permitted  indefinitely.  The 
agency  has  also  tentatively  concluded 
that  vehicles  with  air  bags  having 
manual  cutoff  devices  should  not  be 
counted  toward  compliance  with  the 
phase-in  for  air  bags.  Further,  manual 
cutoff  devices  should  be  prohibited  in 
all  passenger  cars  rnanufactured  on  or 
after  September  1. 1997,  and  all  light 
trucks  manufactured  on  or  after 
September  1, 1998.  These  are  the  dates 
on  which  100  percent  compliance  is 
required  by  49  U.S.C.  30127.  To 
implement  these  proposals.  NHTSA 
would  amend  S4.1.5.1(b)'s  definition  of 
an  "inflatable  restraint  system."  a  term 
used  in  the  paragraphs  relating  to  the  air 
bag  requirements,  to  state  that  it  does 
not-include  an  air  bag  that  can  be 
deactivated  by  a  manual  cutoff  device. 

This  several  yeeir  period  would  give 
manufacturers  time  to  develop  and 
introduce  automatic  devices.  Automatic 
technology  would  reduce  the  potential 
problem  with  either  intentional  or 
accidental  misuse  of  these  devices  to 
deactivate  an  air  bag  at  times  other  than 
when  a  rear-facing  infant  restraint  is  in 
the  seat.  The  agency  is  optimistic  that 
new  automatic  sensing  technology  will 
soon  be  available  to  deactivate  an  air 
bag  in  certain  situations,  or  to  ifiodify 
the  deplojrment  rate  of  the  air  bag 
according  to  the  speed  of  the  impact  or 
the  distance  between  the  air  bag  and  the 
occupant  to  be  protected.  NHTSA 
encourages  vehicle  manufacturers  and 


suppliers  to  continue  and  accelerate 
their  efforts  to  develop  such  technology. 

VIL  Automatic  CutofT  Devices 

As  discussed  previously.  NHTSA  has 
concluded  that  Standard  No.  208 
currently  allows  automatic  cutoff 
devices.  NHTSA  requests  comments  on 
whether  the  agency  should  regulate 
automatic  cutoff  devices.  As  part  of  this 
rulemaking  proceeding.  NHTSA 
requests  comments  on  whether  any  or 
all  of  the  proposals  in  this  notice 
relating  to  warning  lights,  readiness 
indicators,  owner's  manuals,  and  labels 
should  also  apply  to  vehicles  equipped 
with  automatic  cutoff  devices.  NHTSA 
believes  that  the  vehicle  manufac;turers. 
in  developing  automatic  cutoff  devices, 
will  attempt  to  guard  against  the 
possibi  lity  of  air  bags  being 
automatically  deactivated  when  they 
should  be  providing  protection. 
Nevertheless,  for  the  purpose  of  possible 
future  rulemaking,  the  agency  requests 
comments  on  the  necessity  for  NHTSA's 
taking  steps  to  ensure  that  air  bag 
protection  remains  activated  at  all 
appropriate  times. 

VIII.  Consumer  Education 

The  agency  actively  works  with 
consumer  groups  to  promote  child* 
safety,  and  has  been  instrumental  in 
reversing  the  stance  long  held  by  the 
American  Academy  of  Pediatrics  that 
infant  restraints  may  be  placed  in  the 
front  seat.  Additional  consumer 
education  is  a  necessary  ingredient 
toward  a  successful  attainment  of  the 
philosophy  embodied  in  this 
rulemaking.  Toward  that  end.  NHTSA 
will  work  actively  with  the  interested 
parties  to  further  promote  infant  safety 
and  to  minimize  any  risk  to  infants  from 
passenger  side  air  bag.  NHTSA  invites 
comments  in  this  important  area. 

IX.  Proposed  Effective  Date 

If  adopted,  the  proposed  amendments 
would  become  effective  30  days 
following  publication  of  the  final  rule. 

X.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.0. 12866 
and  the  Department  o'f  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  reviewed 
under  E.0. 12866.  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures. 

Absent  this  rulemaking,  and  given  a 
vehicle  population  in  which  all  cars  and 
light  trucks  are  equipped  with  driver 


and  passenger  air  bags,  an  estimated 
1,050  air  bag  deployments  a  year  will 
occur  in  pickup  trucks  and  two-seater 
vehicles  when  a  front  passenger  seat  is 
occupied  by  an  infant  in  a  rear-facing 
infant  seat.  The  level  of  the  injuries 
resulting  from  these  deployments  are 
uncertain,  but  may  well  be  severe.  In  an 
effort  to  assess  the  potential  for  safety 
trade-offs  resulting  from  the  failure  to 
reactivate  the  air  bag  after  it  has  been 
deactivated  for  the  benefit  of  infant 
passengers,  the  agency  estimated  that 
only  about  one  percent  of  the  vehicles 
which  would  be  permitted  to  have  a 
cutoff  device  are  likely  to  be  canning  an 
infant.  If  one  assumes  for  the  purpose  of 
analysis  that  the  older  occupants  of  10 
percent  of  these  vehicles  did  not 
reactivate  the  air  bag  for  the  benefit  of 
non-infant  passengers,  approximately  3 
occupants  who  are  at  least  one  year  old 
may  receive  AIS  2-5  (survivable) 
injuries.  In  addition,  for  every  one 
percent  of  all  affected  vehicles  in  which 
the  older  occupants  deliberately  turn  off 
the  air  bag,  1-3  fatalities  and  23-32 
additional  injuries  could  occur  each 
year.  Since  the  agency  believes  that  the 
percentage  of  vehicles  in  which  the 
passenger  air  bag  is  inadvertently  or 
deliberately  deactivated  would  be  fairly 
small,  the  number  of  infants  who  would 
avoid  potentially  serious  injury  far 
exceeds  the  number  of  non-infants  who 
might  be  injured. 

•    NHTSA  estimates  that  the  per  vehicle 
price  impact  for  the  addition  of  a 
passenger  air  bag  cutoff  device  is  SlO.15 
in  1993  dollars.  This  cost  reflects  a  cost 
of  $5.15  for  the  cutoff  device  and  $5.00 
for  the  light  sensor  that  allows  the 
warning  light  to  have  variable  levels  of 
brightness.  NHTSA  has  not  estimated 
the  annual  costs  of  this  proposal,  as  that 
figure  is  dependent  on  the  number  of 
vehicles  voluntarily  equipped  with 
manual  cutoff  devices. 

A  preliminary  regulatory  evaluation 
has  been  prepared  for  this  rulemaking. 
A  more  detailed  explanation  of  the  costs 
and  benefits  can  be  found  in  that 
document. 

B.  Regulatory  Flexibility  Act 
NHTSA  has  also  considered  the 

impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  explained  above,  NHTSA  does  not 
anticipate  a  significant  economic  impact 
from  this  rulemaking  action. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511). 
there  are  no  requirements  for 


information  collection  associated  with 
this  proposed  rule. 

D.  National  Environmental  Policy  Act 
NHTSA  has  also  analyzed  this 

proposed  rule  under  the  National 
En\ironmental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  impact  on  the  human 
environment. 

E.  Executive  Order  12612  (Federalism) 
NHTSA  has  analyzed  this  proposal  in 

accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612.  and 
has  determined  that  this  proposed  rule 
would  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

F.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Und^r  49  U.S.C. 
30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

XI.  Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  In  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 


agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  571  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHJCLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  322.  30111,  30115 
30117,  and  30166:  delegation  of  authority  at 
49  CFR  1.50.  - 

2.  Section  571.208  would  be  amended 
by  revising  sections  S4.1. 5.1(b)  and 
S4.5.2  and  adding  new  sections  S4.5.4 
through  S4.5.4.4.  to  read  as  follows: 

571 .208    Standard  No.  208,  Occupant 
Crash  Protection. 

•  •        *        •        • 

S4. 1.5.1  Front/angular  automatic 
protection  system. 

•  *        •        •        . 

(b)  For  the  purposes  of  sections  S4.1.5 
through  S4.1.5.3  and  S4.2.6  through 
S4.2.6.2.  an  inflatable  restraint  system 
means  an  air  bag  that  is  activated  in  a 
crash,  other  than  an  air  bag  that  can  be 
deactivated  by  a  manual  cutoff  device 
permitted  by  S4.5.4  of  this  standard. 

•  *       •        •        • 

S4.5.2  Readiness  Indicator.  An 
occupant  protection  system  that  deploys 
in  the  event  of  a  crash  shall  have  a 
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monitoring  system  with  a  readiness 
indicator.  The  indicator  shall  monitor 
its  own  readiness  and  shall  be  clearly 
visible  ht>m  the  driver's  designated 
seating  position.  If  the  vehicle  is 
equipped  with  a  single  readiness 
indicator  for  both  a  driver  and  passenger 
air  bag,  and  if  the  vehicle  is  equipped 
with  a  cutoff  device  permitted  by  S4.5.4 
of  this  standard,  the  readiness  indicator 
shall  monitor  only  the  readiness  of  the 
driver  air  bag  when  the  passenger  air 
bag  has  been  deactivated  by  means  of 
the  cutoff  device.  A  list  of  the  elements 
of  the  system  being  monitored  by  the 
indicator  shall  be  included  With  the 
information  furnished  in  accordance 
with  S4.S.1  but  need  not  be  included  on 
the  label. 


S4.5.4  Passenger  Air  Bag  Cutoff 
Device.  Passenger  cars,  trucks,  buses, 
and  multipurpose  passenger  vehicles 
may  be  equipped  with  a  device  that 
deactivates  the  air  bag  installed  at  the 
right  front  passenger  position  in  the 
vehicle,  if  all  of  the  conditions  in 
S4.5.4.1  through  S4.5.4.4  are  satisfied. 


UMI 


S4..S.4.1  The  vehicle  has  no  forward- 
facing  designated  seating  positions  to 
the  rear  of  the  front  seating  positions. 

54.5.4.2  The  device  is  operable  only 
by  means  of  the  ignition  key  for  the 
vehicle.  The  device  shall  be  separate 
from  the  ignition  switch  for  the  vehicle, 
so  that  the  driver  must  take  some  action 
with  the  ignition  icey  other  than 
inserting  it  in  the  ignition  switch  to 
deactivate  the  passenger  air  bag.  Once 
deactivated,  the  passenger  air  bag  shall 
remain  deactivated  until  it  is  reactivated 
by  means  of  the  ignition  key. 

54.5.4.3  A  telltale  light  on  the 
dashboard  shall  be  clearly  visible  from 
all  front  seating  positions  and  shall  be 
illuminated  whenever  the  passenger  air 
bag  is  deactivated.  The  telltale: 

(a)  Shall  be  yellow; 

(b)  Shall  have  the  identifying  words 
"AIR  BAG  OFF"  on  the  telltale: 

(c)  Shall  remain  illuminated  for  the 
entire  time  that  the  passenger  air  bag  is 
deactivated;    . 

(d)  Shall  not  be  illuminated  at  any 
time  when  the  passenger  air  bag  is  not 
deactivated; 


(e)  Shall  not  be  combined  with  the 
readiness  indicator  required  by  S4.5.2  of 
this  standard;  and 

(f)  Shall  be  adjustable  to  provide  at 
least  two  levels  of  brightness,  one  of 
which  is  barely  discemable  to  a  driver 
who  has  adapted  to  dark  ambient 
roadway  conditions,  and  shall  not  be 
adjustable  under  any  driving  condition 
to  a  level  that  is  invisible. 

S4.5.4.4  The  vehicle  owner's  manual 
shall  provide,  in  a  readily 
understandable  format: 

(a)  Complete  instructions  on  the 
operation  of  the  cutoff  device; 

(b)  A  statement  that  the  cutoff  device 
should  only  be  used  when  a  rear-facing 
infant  restraint  is  installed  in  the  front 
passenger  seating  position;  and. 

(c)  A  warning  about  the  safety 
consequences  of  using  the  cutoff  device 
at  other  times. 

*        •        •        •        • 

Issued  on  October  3. 19a4. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
(PR  Doc.  94-24841  Filed  10-5-94: 12:01  pm| 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Wildcat  River  Advisory  Commission 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Wildcat  River  Advisory 
Commission  will  meet  at  the  Jackson 
Town  Hall  in  Jackson,  New  Hampshire, 
on  October  19, 1994.  The  purpose  of  the 
meeting  is  to  make  a  selection  of  a 
chairman  for  the  commission  and 
review  the  draft  river  management  plan 
for  administration  of  the  designated 
Wild  and  Scenic  Wildcat  River.  The 
Wild  and  Scenic  Rivers  Act  requires  the 
establishment  of  an  advisory 
commission  to  advise  the  Secretary  of 
Agriculture  on  administration  of  the 
river.  Interested  members  of  the  public 
may  obtain  copies  of  the  draft  plan  ft-om 
the  Saco  Ranger  District  office.  The 
public  is  encouraged  to  attend  the 
meeting  and  may  provide  written 
comment  on  the  plan  to  the 
commissioners  c/o  the  district  office. 

DATES:  The  meeUng  will  be  held 
October  19, 1994,  at  7:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jackson  Town  Hall,  Route  16B, 
Jackson,  New  Hampshire. 

Send  written  comments  to  Richard  J. 
Alimi,  Assistant  District  Ranger,  Saco 
Ranger  District,  White  Mountain 
National  Forest,  33  Kancamagus 
Highway,  Conway,  NH  03818. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Alimi,  Assistant  District 
Ranger,  Saco  Ranger  District,  (603)  447- 
5482. 

Dated:  September  30, 1994. 
Rick  D.  Cables. 
Forest  Supervisor. 

[FR  Doc.  94-24865  Filed  10-6-94;  4:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

ADAAG  Review  Advisory  Committee: 
Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  gives  notice,  as 
required  by  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  of  the 
dates  and  location  of  the  first  meeting  of 
its  ADAAG  Review  Advisory 
Committee. 

DATES:  The  first  meeting  of  the  AD.AAG 
Review  Advisory  Committee  is 
scheduled  for  Monday,  October  24.  1994 
(9:30  a.m.-5:00  p.m.)  and  Tuesday, 
October  25, 1994  (9:30  a.m.-3:00  p.m.). 
ADDRESSES:  The  meeting  will  be  held  at: 
1201  New  York  Avenue.  NW., 
Washington,  DC  in  the  6th  floor 
conference  room  of  the  American  Hotel 
and  Motel  Association.  The  accessible 
entrance  is  on  the  I  Street  side  of  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  regarding  the 
meeting,  please  contact  Marsha  Mazz. 
Office  of  Technical  and  Information 
Semces,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW.,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  (202)  272-5434  ext.  21 
(voice)  and  (202)  272-5449  (TTY).  This 
document  is  available  in  alternate 
formats  (cassette  tape,  braille,  large 
print,  or  computer  disk)  upon  request. 
SUPPLEMENTARY  INFORMATION:  The 
Access  Board  has  established  an 
advisory  committee  to  review  the 
Americans  with  Disabilities  Act 
Accessibility  Guidelines  (ADAAG)  for 
buildings  and  facilities.  36  CFR  part 
1191,  appendix  A.  The  advisory 
committee  will  make  recommendations 
to  the  Access  Board  for  updating 
ADAAG  to  ensure  that  the  guidelines 
remain  a  state-of-the-art  document 
which  is  generally  consistent  with 
technological  developments  and 
changes  in  national  standards  and 
model  codes,  and  meets  the  needs  of 
individuals  with  disabilities.  The 
advisory  committee  is  composed  of 


organizations  representing  individuals 
with  disabilities,  model  code 
organizations,  professional  associations. 
State  and  local  governments,  building 
owners  and  operatcffs,  and  other 
organizations. 

The  meetings  of  the  advisory 
committee  are  open  to  the  public  and 
interested  persons  are  encouraged  to 
attend.  The  meeting  sites  are  accessible 
to  individuals  with  disabilities.  Sign 
language  interpreters  and  assistive 
listening  systems  will  be  available  for 
individuals  with  hearing  impairments. 
James  J.  Raggio, 
General  Counsel. 

(FR  Doc.  94-24932  Filed  10-6-94:  8:45  om| 
BILLING  CODE  81S0-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paper^vork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  Transportation  Annual  Siirvcv 
(TAS).  ^ 

Form  Number(s):  B-514,  B-515.  B- 
524,  B-525,  B-530,  B-531,  B-532.  B- 
533. 
Agency  Approval  Number  none. 
Type  of  Bequest:  New  collection. 
Burden:  10,908  hours. 
Number  of  Respondents:  4.000. 
Avg  Hours  Per  Response:  2  hours  45 
minutes. 

Needs  and  Uses:  The  new 
Transportation  Annual  Survey  (TAS) 
replaces  and  expands  upon  the  existing 
Motor  Freight  Transportation  and 
Warehousing  Sun-ey  (WATS)  that 
covers  the  trucking  and  public 
warehousing  industries.  TTie  new  TAS 
also  includes  transportation  by 
waterway  and  segments  of  the  busing 
industry,  specifically  intercity  and  rural 
bus  transportation,  bus  charter  service, 
and  terminal  and  service  facilities.  In 
addition.  Census  is  introducing  new 
data  items  to  the  trucking  forms,  which 
will  enable  them  to  publish  total  miles 
traveled,  percentage  of  miles  traveled 
with  loaded  or  empty  vehicles,  weight 
of  shipments,  and  revenue  from 
transborder  shipments.  For  the  first 
time,  this  survey  will  provide  data  for 
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over  60  percent  of  the  transportation 
sector.  In  future  years  Census  plans  to 
expand  this  survey  to  cover  all 
remaining  transportation  industries  in 
Division  E  of  the  SIC. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 140i  and  Constitution  Avenue. 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  October  4. 1994. 
Gerald  Tache, 

Departmental  Fonns  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc  94-24939  Filed  10-6-94;  8:45  am] 

BILLING  COOE  3SI0-07-f 


International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  opportunity  io  request 

administrative  review  of  antidumping  or 

countervailing  duty  order,  finding,  or 

suspended  investigation. 


UMI 


background:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party;  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  §  355.22 
of  the  Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 
OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  October^l,  1994.  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  October  for  the 
following  periods: 
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Antidumping  duty  prcH 

ceedings: 

Italy:  Pressure  Sen- 
sitive Tape  (A- 
475-059)  

Japan:  Steel  Wire 
Rope(A-58&- 
045) 

Japan:  TRBs,  Over 
4-Inch  (A-588- 
604)  

Japan:  TRBs,  Under 
4-Inch  (A-58a- 
054)  

Malaysia:  Extruded 
Rubber  Thread 
(A-657-805) 

The  People's  Re- 
public of  China: 
Barium  Chloride 
(A-57D-007) 

The  People's  Re- 
putDlic  of  China: 
Cotton  Shop  Tow- 
els (A-570-003)  .. 

The  People's  Re- 
putiiic  of  China: 
Lock  Washers  (A- 

570-822)  

Suspension  agree- 
ments: 

Kazakhstan:  Ura- 
nium {A-e34-802) 

Kyrgyzstan:  Uranium 
(A-835-802)  

Russia:  Uranium  (A- 
821-802)  

Uzbekistan:  Uranium 

(A-844-802) 

Countervailing  duty 

proceedings: 

Argentina:  Leather 
(C-357-803) 

Bazil:  Tillage  Tools 
(C-351-4G6) 

India:  Iron  Metal 
Castings  (C-533- 
063)  

Iran:  In-Shell  Pis- 
tachios (C-357- 
801)  

New  Zealand:  Steel 
Wire  Nails  (C- 
614-701)  „ 

Sweden:  Cartjon 
Steel  Products 
(C-401-401) 

Thailand:  Steel  Wire 
Nails  (C-549-701) 


Period 


10/01/93-09/30/94 
10/01/9;W)9/30/94 
10/01/93-09/30^4 
10/01/9:^09/30/94 
10/01/93-09/30/94 

10/01/93-09/30/94 

10/01/93-09/30/94 

10/15/93-09/30/94 

10/01/93-09/30/94 
10/01/93-09/30/94 
10/01/93-09/30/94 
10/01/93-09/30/94 

01/01/93-12/31/93 
01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-12/31/93 

01/01/93-12/31/93 
01/01/93-12/31/93 


In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  may  request  in  writing 
that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 


resellers.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  a  reseller  (or  a  producer 
if  that  producer  also  resells  merchandise 
from  other  suppliers)  which  were 
produced  in  more  than  one  country  of 
origin,  and  each  country  of  origin  is 
subject  to  a  separate  order,  then  the 
interested  party  must  state  specifically 
which  reseller(s)  and  which  coxmtries  of 
origin  for  each  reseller  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  The  Department 
also  asks  parties  to  serve  a  copy  of  their 
requests  to  the  Office  of  Antidumping      | 
Compliance,  Attention:  John  Kugelman, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§  353.31(g)  or  §  355.31(g)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  o^the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Coxmtervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  October  31, 1994.  If  the 
Department  does  not  receive,  by  October 
31, 1994,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 
this  notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  October  4, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-24934  Filed  10-6-94;  8:45  am] 
BILLING  CODE  3S1fr-0S-M 


[A-475-703] 

Granular  Polytetrafluoroethyiene  Resin 
From  Italy,  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration. 

Commerce. 

action:  Notice  of  Preliminary  Results  ot 

Antidumping  Duty  Administrative 

Review. 


SUMMARY:  In  response  to  requests  by 
petitioner,  respondents,  and  a  domestic 
interested  party,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  granular 
polytetrafluoroethyiene  (PTFE)  resin 
from  Italy.  The  review  period  is  August 
1, 1992,  through  July  31, 1993.  The 
review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  Ausimont  S.p.A.  As  a 
result  of  this  review,  the  Department 
preliminary  has  determined  that 
dumping  margins  exist  for  this  firm. 

We  preliminarily  have  determined 
that  sal?.^  have  been  made  below  the 
foreign  market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  the  FMV. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
effective  DATE:  October  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Higgle  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.. 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  3.  1993,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (58  FR  41239) 
of  the  antidumping  duty  order  on 
granular  PTFE  resin  fi-ora  Italy  (53  FR 
33163;  August  30,  1988).  On  August  27. 
1993,  E.I.  DuPont  de  .Nemours  & 
Company,  petitioner  in  this  case, 
requested  an  administrative  review  of 
this  order  in  accordance  with  19  CFR 
353.22(a)(1993).  On  August  31, 1993. 
Ausimont  S.p.A.  and  Ausimont  U.S.A.. 
respondents  in  this  review,  and  ICI 
Americas  Inc.,  a  domestic  interested 
party,  also  requested  an  administrative 
review  of  this  order.  On  September  30, 
1993,  the  Department  pubUshed  in  the 
Federal  Register  a  notice  of  initiation  of 
this  review  (58  FR  51053),  which  covers 
the  period  August  1, 1992,  through  July 
31,  1993.  The  Department  is  conducting 
this  administrative  review  in 
accordance  with. section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  final  results  of  the  last 
administrative  review  of  this  order  were 
published  in  the  Federal  Register  on 
November  15, 1991  (56  FR  58031). 
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Scope  of  the  Review 

Imports  covered  by  the  order  under 
review  are  shipments  of  granular  PTFE 
resin.  This  order  also  covers  PTFE  wet 
raw  polymer  exported  from  Italy  to  the 
United  States  [see  Granular 
Polytetrafluoroethyiene  Resin  from  Italy; 
Final  Determination  of  Circumvention 
of  Antidumping  Duty  Order  (58  FR 
26100).  This  merchandise  is  classifiable 
under  item  number  3904.61.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Polytetrafluoroethyiene  dispersions  in 
water  and  fine  powders  are  not  covered 
by  this  order.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  Italian  granular  PTFE  resin 
to  the  United  States,  Ausimont  S.p.A. 
The  review  period  is  August  1,  1992, 
through  July  31, 1993. 

United  States  Price 

The  Department  based  United  States 
price  (USP)  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act,  because  all  sales  to  unrelated 
parties  were  made  after  importation  of 
the  subject  merchandise  into  the  United 
States.  We  calculated  ESP  based  on  the 
packed,  delivered  prices  to  unrelated 
purchasers  in  the  United  States.  We 
adjusted  these  prices  for  billing 
adjustments  and  rebates.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  ocean  freight, 
marine  insurance,  brokerage  and 
handling  charges,  U.S.  duty,  U.S.  inland 
freight  from  port  to  warehouse,  and  U.S. 
inland  freight  to  customers,  in 
accordance  with  section  772(d)(2)(A)  of 
the  Act.  We  made  further  deductions, 
where  appropriate,  for  credit  expenses, 
warranties,  technical  services,  and 
indirect  selling  expenses  pursuant  to 
section  772(e)(2)  of  the  Act.  For  sales  of 
granular  PTFE  resin  finished  in  the 
United  States  from  PTFE  wet  raw 
polymer  imported  from  Italy,  we  also 
deducted,  pursuant  to  section  772(e)(3) 
of  the  Act,  the  value  added  in  the 
United  States,  which  consisted  of  the 
costs  of  further  processing  in  the  United 
States  and  that  portion  of  the  profit  on 
sales  of  further  processed  merchandise 
attributable  to  the  additional  processing. 

When  comparisons  were  made  to 
home  market  sales  to  which  a  value- 
added  tax  (VAT)  was  added  or  in  which 
a  VAT  was  included,  we  made  an 
addition  to  USP  for  the  VAT  not 
collected  or  rebated  on  export  in 
accordance  with  section  772(d)(1)(C)  of 
the  Act  and  our  practice  as  set  forth  in 
Silicomanganese  from  Venezuela; 
Preliminary  Determination  of  Sales  at 


Less  Than  Fair  Value,  59  FR  31204 
(June  17, 1994)  [Silicomanganese). 

Foreign  Market  Value 

Based  on  a  comparison  of  the  volume 
of  home  market  and  third-country  sales, 
we  determined  that  the  home  market 
was  viable.  Therefore,  in  accordance 
with  section  773(a)(1)(A)  of  the  Act,  we 
based  foreign  market  value  (FMV)  on 
the  packed,  defivered  prices  to 
unrelated  customers  in  Italy  or,  where 
appropriate,  on  constructed  value  (CV). 

We  calculated  FMV  on  a  monthly, 
weighted-average  basis.  Where  possible, 
we  compared  sales  of  identical 
merchandise  in  the  two  markets.  For 
each  instance  in  which  identical 
merchandise  was  not  sold  in  Italy 
during  the  relevant  contemporaneous 
period,  we  used  as  FMV 
contemporaneous  home  market  sales  of 
the  product  that  was  the  most  similar  In 
the  merchandise  involved  in  the  U.S. 
sale,  in  accordance  with  section  771(16) 
of  the  Act.  Because  filled  and  unfilled 
resins  generally  are  not  similar  in  ter;ns 
of  their  physical  characteristics,  we 
compared,  whenever  possible,  home 
market  sales  of  filled  resins  to  U.S.  sales 
of  filled  resins,  and  home  market  sales 
of  unfilled  resins  to  U.S.  sales  of 
unfilled  resins.  We  matched  filled  resins 
in  the  U.S.  and  home  markets  according 
to  the  amounts  and  types  of  fillers  in  fho 
products  sold  and  the  percentages  of 
those  fillers.  See  Antidumping  Duty 
Order  on  Granular 
Polytetrafluoroethyiene  Resin  from 
Italy— Analysis  Memorandum  for 
Preliminary  Results  of  Fifth  Rcxipw. 
August  5, 1994. 

We  made  adjustments  to  home  marki-l 
prices  for  rebates.  To  adjust  for 
differences  in  circumstances  of  salf 
between  the  home  market  and  the 
United  States  in  accordance  with  I'J 
CFR  353.56(a),  we  deducted  post-sale 
inland  freight,  inland  insurance,  and 
credit  expenses  from  FMV.  Whrre 
applicable,  we  made  adjustments  for 
differences  in  the  physical 
characteristics  of  the  merchandise.  We 
also  deducted  from  FMV  indirect  selling 
expenses,  in  an  amount  not  exceeding 
the  amount  of  indirect  selling  expenses 
incurred  in  the  United  States,  in 
accordance  with  19  CFR  353.56(b)(2). 
In  order  to  adjust  for  differences  in 
packing  between  the  two  markets,  we 
deducted  home  market  packing  from 
FMV  and  added  U.S.  packing  to  FMV. 
We  also  adjusted  the  amount  of  the 
Italian  VAT  mcluded  in  FMV  in 
accordance  with  our  decision  in 
Silicomanganese.  No  other  adjustments 
were  claimed  or  allowed. 

In  accordance  with  section  773(a)(2) 
of  the  Act,  we  used  CV  as  the  basis  for 
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FMV  when  there  were  no  usable  sales 
of  such  or  similar  merchandise  in  the 
home  market. 

We  calculated  CV  in  accordance  with 
section  773(e)  of  the  Act.  We  included 
the  cost  of  materials,  febrication,  general 
expenses,  profit,  and  packing.  To 
calculate  CV  we  used:  (1)  actual  general 
expenses,  or  the  statutory  minimum  of 
10  percent  of  materials  and  fabrication, 
whichever  was  greater;  (2)  actual  profit 
or  the  statutny  minimum  of  8  percent 
of  materials,  fabrication,  and  general 
expenses,  whichever  was  greater,  and 
(3)  packing  costs  for  merchandise 
exported  to  the  United  States.  Where 
appropriate,  we  made  adjustments  to 
CV.  in  accordance  with  19  CFR  353.56, 
for  differences  in  circumstances  of  sale. 
We  deducted  home  market  direct  selling 
expenses,  and  home  market  indirect 
selling  expenses  not  exceeding  the 
amotmt  of  U.S.  indirect  selling  expenses 
in  accordance  with  19  CFR  353.56(b)(2). 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  USP 
with  FMV,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  margins  exist: 


Manufac- 
turer/ex- 
porter 

Period 

Margin 
(per- 
cent) 

Ausimofit 
S.pA.  _.„ 

0at)1/92-07/31/93 

226 

UMI 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Interested 
parties  may  submit  a  written  request  for 
a  hearing  not  later  than  10  days  after 
publication  of  this  notice.  In  accordance 
with  19  CFR  353.38(c)(l){ii),  interested 
parties  may  submit  written  comments  or 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  publication.  Rebuttal 
comments,  or  rebuttal  briefs,  limited  to 
arguments  raised  in  written  comments 
or  case  briefs,  may  be  submitted  not 
later  than  37  days  after  the  date  of 
pubUcation.  Any  hearing,  if  requested, 
will  be  held  approximately  44  days  after 
the  date  of  publication.  Copies  of 
written  comments  (case  briefs)  and 
rebuttal  comments  (rebuttal  briefs)  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  353.38(e). 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
'  antidimiping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 


{>ercentage  stated  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  On  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  the  "all  others"  rate, 
as  set  forth  below. 

On  March  25, 1993,  the  Court  of 
International  Trade  (CTT).  in  Floral 
Trade  Council  v.  United  States.  822  F. 
Supp.  766  (CIT  1993).  and  Federal- 
Mogul  Corporation  v.  United  States,  822 
F.  Supp.  782  (CIT  1993).  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  this  decision,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTTV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders.  In 
proceedings  governed  by  antidumping 
findings,  unless  we  are  able  to  ascertain 
the  "all  others"  rate  from  the  original 
LTFV  investigation,  the  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  "new  shipper"  rate 
established  in  the  first  final  results  of 
administrative  review  published  by  the 
Department  (or  that  rate  as  amended  for 
correction  of  clerical  errors  or  as  a  result 
of  htigation)  as  the  "all  others"  rate  for 
the  purposes  of  establishing  cash 
deposits  in  all  current  and  future 
administrative  reviews.  Because  this 
proceeding  is  governed  by  an 
antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
renew  will  be  46.46  percent,  the  "all 


others"  rate  established  in  the  LTFV 
investigation  (50  FR  26019;  June  24, 
1985). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  duiring  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  September  12, 1994. 

Paul  L.  JofTe, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-24937  Filed  10-6-94;  8:45  am] 
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Notice  of  Final  Oetermirution  of  Sales 
at  Less  Than  Fair  Value:  Certain  Paper 
Clips  From  the  People's  Reput>lic  of 
China     ^ 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Tomaszewski  or  Erik  Warga. 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0631  or 
(202)  482-0922,  respectively. 
FINAL  DETERWHNATJON:  We  determine  that 
certain  paper  clips  (paper  clips)  from 
the  People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
on  May  11, 1994  (59  FR  25885,  May  18, 
1994),  the  following  events  have 
occurred. 


On  May  24, 1994.  the  three 
participating  respondent  manufacturers 
submitted  revised  information  on 
factors  of  production.  We  also  issued  an 
additional  supplemental  questionnaire 
to  respondents  (named  below),  to  which 
respondents  responded  on  June  2. 1994. 

From  June  10  through  June  24. 1994, 
we  verified  that  responses  of  the 
exporters,  Shanghai  Lansheng 
Corporation  (Lansheng),  Zhejiang 
Machinery  and  Equipment  hnport-and 
Export  Corporation  (ZMEC).  and 
Zhejiang  Light  bidustrial  Products 
Import  and  Export  Corporation  (ZLIP); 
and  the  manufacturers,  Wuyi  Cultural 
and  Educational  Commodities  General 
Factory  (Wuyi).  Shanghai  Stationery   ' 
Pins  Factory  Fengbin  (Fengbin),  and 
Jiaxing  Stationery  Pins  Factory  (Jiaxing). 
Petitioners,  ACCO  International  Inc.  and 
Noesting  Inc.,  and  respondents  filed 
case  briefs  on  August  8, 1994,  and 
rebuttal  briefs  on  August  15, 1994.  A 
public  hearing  was  held  on  August  17, 
1994. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  paper  clips, 
wholly  of  wire  of  base  metal,  whether  or 
not  galvanized,  whether  or  not  plated 
with  nickel  or  other  base  metal  (e.  g., 
copper),  with  a  wire  diameter  between 
0.025  inches  and  0.075  inches  (0.64  to 
1.91  millimeters),  regardless  of  physical 
configuration,  except  as  specifically 
excluded.  The  products  subject  to  this 
investigation  may  have  a  rectangular  or 
ring-like  shape  and  include,  but  are  not 
limited  to,  clips  commercially  referred 
to  as  "No.  1  clips."  "No.  3  clips." 
"Jumbo"  or  "Giant"  clips,  "Gem  clips," 
"Frictioned  clips,"  "Perfect  Gems," 
"Marcel  Gems,"  "Universal  chps," 
"Nifty  chps,"  "Peerless  clips."  "Ring 
clips."  and  "Glide-on  clips". 

Specifically  excluded  from  the  scope 
of  this  investigation  are  plastic  and 
vinyl  covered  paper  clips,  butterfly 
cUps.  binder  clips,  or  other  paper 
fasteners  that  are  not  made  wholly  of 
wire  of  base  metal  and  are  covered 
under  a  separate  subheading  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  products  subject  to  this 
investigation  are  classifiable  imder 
subheading  8305.90.3010  of  the  HTSUS. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
May  1, 1993,  through  October  31, 1993. 
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Best  Information  Available 

As  stated  in  the  preliminary 
determination,  we  have  based  the  duty 
deposit  rate  for  all  exporters  other  than 
the  three  identified  above  (the  "all 
others"  rate)  on  best  information 
available  (BIA).  One  exporter,  Abel 
hidustries,  indicated  that  it  would  not 
participate  in  the  investigation.  Further, 
given  that  information  has  not  been 
presented  to  the  Department  to 
demonstrate  otherwise,  Abel  and  all 
other  PRC  companies  not  participating 
in  this  investigation  are  not  entitled  to 
separate  dumping  margins.  As  such, 
because  Abel  decided  not  to  participate 
in  this  investigation,  we  are  basing  the 
"All  Others"  rate,  which  will  also  apply 
to  Abel,  on  BIA.  This  is  similar  to  our 
use  of  the  BL\-based  "All  Others"  rate 
in  other  recent  antidumping  duty 
investigations.  (See,  e.g..  Final 
Determination  of  Sales  at  Less-Than- 
Fair- Value:  Sificon  Carbide  From  the 
People's  Republic  of  China  (59  FR 
22585,  May  2, 1994)  (Silicon  Carbide)). 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  less  adverse  margins  to 
those  respondents  that  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  that  did  not  cooperate  in  an 
investigation.  As  outlined  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Belgium  (58  FR  37083,  July  9, 1993), 
when  a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation.  Here,  since  at  least  one 
PRC  exporter  failed  to  respond  to  our 
questionnaire,  and  because  we  presume 
all  exporters  to  be  centrally  controlled 
absent  verified  information  to  the 
contrary,  we  are  assigning  a  margin  of 
126.94  percent  (the  highest  margin  in 
the  petition,  as  recalculated  by  the 
Department  for  methodological 
inconsistencies  at  the  time  of  the 
initiation  of  this  case)  as  BIA  to  all 
exporters  other  than  those  responding 
exporters  which  have  shown  Uieir 
independence  from  control  in  common 
with  one  or  more  other  exporters  of  the 
subject  merchandise. 


Separate  Rates 

The  three  participating  exporters, 
ZMEC,  ZLIP  and  Lansheng,  have  each 
requested  a  separate  rate.  ZMEC  and 
ZLEP  are  companies  owned  by  "all  the 
people"  and  for  five  of  the  six  months 
of  the  POI,  Lansheng  also  was  owned  by 
"all  the  people."  In  the  sixth  month, 
Lansheng  was  restructured  into  a  share 
company.  To  estabUsh  whether  a  firm  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
employs  the  criteria  developed  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China  (56  FR 
20588,  May  6, 1991)  (Sparklers)  and 
amplified  in  Silicon  Carbide.  Under  this 
analysis,  the  Department  assigns  a 
separate  rate  only  when  an  exporter  can 
demonstrate  the  absence  of  both  de 
jure^  and  de  facto  ^  governmental 
control  over  export  activities. 

De  Jure  Analysis 

The  PRC  laws  placed  on  the  record  of 
•  this  case  establish  that  the  responsibility 
for  managing  companies  owned  by  "all 
the  people"  has  been  transferred  from 
the  government  to  the  enterprise  itself. 
These  laws  include:  "Law  of  the 
People's  Republic  of  China  on  Industrial 
Enterprises  Ovmed  by  the  Whole 
People,"  adopted  on  April  13, 1988 
(1988  Law);  "Regulations  for 
Transformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises,"  approved  on  August  23, 
1992  (1992  RegulaUons);  and  the 
"Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
21, 1992  (Export  Provisions).  The  19818 
Law  states  that  enterprises  have  the 
right  to  set  their  own  prices  [see  Article 
26).  This  principle  was  restated  in  the 
1992  Regulations  [see  Article  IX).  The 
Export  Provisions  list  those  products 
subject  to  direct  government  control. 
Paper  clips  do  not  appear  on  the  Export 
Provisions  list  and  are  not,  therefore. 


'  Evidence  supporting,  though  not  requiring,  a 
finding  of  c/e/ure  absence  of  central  control 
includes:  (1)  An  absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's  business 
and  expert  licenses:  (2)  any  legislative  enactments 
decentralizing  control  of  companies:  or  (3)  any 
other  formal  measures  by  the  government 
decentralizing  control  of  companies. 

'The  factors  considered  include:  (1)  whether  the 
export  prices  are  set  by  or  subject  to  the  approval 
of  a  governmental  aul.hority;  (2)  whether  the 
respondent  has  authority  to  negotiate  and  sign 
contracts  and  other  agreements:  (3)  whether  the 
respondent  has  autonomy  from  the  government  in 
making  decisions  regarding  the  selection  of 
management;  and  (4)  whether  the  respondent 
retains  the  proceeds  of  its  expon  sales  and  makes 
independent  decisions  regarding  disposition  of 
profits  or  financing  of  losses  (see  Silicon  Carbidei 
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subject  to  the  constraints  of  these 
provisions. 

Consistent  with  Silicon  Carbide,  we 
determined  that  the  existence  of  these 
laws  demonstrates  that  ZMEC  and  ZLIP, 
companies  owned  by  "all  the  people." 
are  not  subject  to  de  jure  control. 

Since  Lansheng  was  initially  a 
company  owned  by  "all  the  people,"  the 
laws  cited  above  estabUsh  that  the 
government  devolved  control  over 
Lansheng  by  law.  The  only  additional 
law  that  may  be  pertinent  to  the  de  Jure 
analysis  of  Lansheng  as  a  share 
company  is  the  Company  Law  (eiTective 
July  1. 1994).  While  Lansheng  indicated 
that  it  was  organized  consistent  with  the 
Company  Law,  the  law  did  not  enter 
into  force  until  nine  months  after  the 
POL  In  any  event,  this  law  does  not  alter 
the  government's  de  jure  devolution  of 
control  that  occurred  when  the 
company  was  owned  by  "all  the 
people.  "Therefore,  we  have  determined 
that  Lansheng  is  not  subject  to  dejure 
control. 

In  light  of  reports^  indicating  that 
laws  shifting  control  control  from  the 
government  to  the  enterprises 
themselves  have  not  been  implemented 
uniformly,  an  analysis  of  de  facto 
control  is  critical  to  determining 
whether  respondents  are.  in  fact,  subject 
to  governmental  control. 

De  Factor  Control  Analysis 

We  analyze  below  the  issue  of  de 
factor  control  based  on  the  criteria  sot 
fortli  in  Silicon  Carbide. 

ZMEC 

In  the  course  of  verification,  we 
confirmed  that  ZEMC's  export  prices  are 
neither  set  by.  nor  subject  to  approval, 
by  any  government  authority.  This  point 
was  supported  by  ZMEC's  sales 
documentation  and  company 
correspondence.  We  also  confirmed, 
based  on  examination  of  docunients 
related  to  sales  negotiations,  written 
agreements  and  other  correspondence, 
that  ZMEC  has  the  authority  to  negotiate 
and  sign  contracts  and  other  agreements 
independent  of  government  authority. 
We  further  found  that  ZMEC  retained 
proceeds  from  its  export  sales  and  made 
independent  decisions  regarding 
disposition  of  profits  and  financing  of 
losses.  ZMEC's  financial  and  accounting 
records  as  well  as  joint  venture  and 
purchase  contracts  supported  this 


'See  "PRC  Govermnent  Rndings  on  Enterprise 
Autonomy."  in  Foreign  Broadcast  Information 
Service-China-93-133  (July  14,  1993)  and  1992 
Central  Intelligence  .\gency  Report  to  the  Joint 
Economic  Committee,  Hearings  on  Global  Economic 
and  Technological  Change:  Former  Soviet  Union 
and  Eastern  Europe  and  China.  Pt.  2  (102  Cong.,  2d 
Sew) 


UMI 


conclusion.  Finally,  we  have 
determined  that  ZMEC  has  autonomy 
from  the  central  government  in  making 
decisions  regarding  the  selection  of 
management.  Although  ZMEC's 
appointment  of  management  is 
acknowledged  by  the  Zhejiang 
Machinery  Bureau  (ZMB),  we  have 
concluded  that  this  does  not  constitute 
control  by  ZMB.  Based  on  our 
examination  of  minutes  of  management 
nomination  meetings,  appointment 
announcements  and  correspondence 
between  ZMEC  and  ZMB,  verification 
established  that  the  ZMB's  involvement 
in  ZMEC's  management  appointment 
process  reflects  nothing  more  than  an 
administrative  formality*.  Furthermore, 
based  on  examination  of 
correspondence  files,  we  found  no 
evidence  of  involvement  by  Zhejiang 
Commission  of  foreign  and  Economic 
cooperation  (ZCOFTEC),  or  any  other 
government  authority,  in  any  aspect  of 
ZMEC's  operations.  For  these  reasons, 
we  have  determined  that  ZMEC  is  not 
subject  to  de  facto  control  by 
governmental  authorities. 

ZLIP 

During  verification,  our  examination 
of  correspondence  and  sales 
documentation  revealed  no  evidence 
that  ZLIP's  export  prices  are  set,  or 
subject  to  approval,  by  any 
governmental  authority.  That  ZLIP  has 
the  authority  to  negotiate  and  sign 
contracts  and  other  agreements 
independent  of  any  government 
authority  was  evident  from  our 
examination  of  correspondence  and 
written  agreements  and  contracts.  We 
also  confirmed  that  ZLIP  retained 
proceeds  from  its  export  sales  and  made 
independent  decisions  regarding 
disposition  of  profits  and  financing  of 
losses  (based  on  our  examination  of 
bank  account  records,  financial  records, 
and  purchase  contracts). 

Based  on  our  examination  of 
management  appointment 
announcements  and  other 
correspondence,  we  have  determined 
that  ZLIP  had  autonomy  from  the 
central  government  in  making  decisions 
regarding  the  selection  of  management. 
According  to  ZLIP's  company  charter, 
both  the  general  manager  and  the 
deputy  general  manager  are  appointed 
by  the  local  administering  authority,  the 
ZCOFTEC.  While  this  may  indicate  that 
ZLIP  is  subject  to  the  control  of 
ZCOFTEC,  there  is  no  evidence  that  any 


*  As  we  confirmed  at  verincation.  the  ZMB 
simply  maintains  communication  with  all 
companies  in  the  machinery  industry  in  the 
Zhejiang  I*rovince  and  provides  general  news,  trade 
and  statistical  services  for  all  companies  in  this 
industry. 


other  exporter  of  the  subject 
merchandise,  is  currently  under  the 
control  of  ZCOFTEC.  Therefore,  we 
have  concluded  that  ZLIP  is  entitled  to 
a  separate  rate.s 

Lansheng 

In  conducting  a  de  facto  analysis  of 
Lansheng,  we  have  examined  the  factors 
set  forth  in  Silicon  Carbide,  and  whether 
the  change  in  corporate  structure  alters 
our  conclusion  regarding  those  factors. 
Lansheng's  sales  documentation  and 
correspondence  supports  the  conclusion 
that  no  government  entity  exercises     ^ 
control  over  Lansheng's  export  prices. 
Additionally,  our  examination  of 
numerous  contracts  with  domestic  and 
foreign  trading  companies  demonstrates 
that  Lansheng  has  the  authority  to 
negotiate  and  sign  contracts  and  other 
agreements  without  interference  from 
any  governmental  entity.  We  confirmed 
during  verification  that  this  situation 
did  not  change  after  Lansheng  became  a 
share  companv. 

Before  Lensheng  became  a  share 
company,  the  general  manager  of  its 
predecessor  company,  Shanghai 
Stationery  &  Sporting  Goods  Import  and 
Export  Company  (Shanghai  Stationer)'), 
was  elected  on  February  27, 1993.  The 
election  proceeded  in  the  following 
manner.  First,  for  every  ten  employees, 
there  was  one  elected  representative. 
Second,  the  representatives  then  elected 
the  general  manager.  Third,  once  the 
general  manager  was  elected,  tlie 
company  sent  a  letter,  announcing  the 
election  to  the  Shanghai  Commission  of 
Foreign  Trade  and  Economic 
Cooperation  (Shanghai  COFTEC). 
Shanghai  COFTEC  then  approved  the 
manager  and  sent  a  letter  of 
congratulation  to  the  company.  While 
Shanghai  COFTEC  technically  had  the 
authority  to  reject  an  elected  manager,  it 
reportedly  had  never  done  so.  After 
Lansheng  became  a  share  company,  the 
same  manager  continued  to  lead  the 
company.  At  the  first  general 
shareholder's  meeting,  when  Lansheng's 
Board  of  Directors  was  elected,  the 
shares  held  by  the  State  Assets 
Management  Bureau  (SAME)  were 
voted  by  the  general  manager  of  the 
former  company.  Shanghai  Stationery. 
Subsequently,  the  newly  elected  Board 


*  Ail  non-responding  exporters  are  presumed  to 
be  under  the  control  of  the  central  government. 
Moreover,  there  is  no  basis  on  which  to  conclude 
that  Abel,  the  only  exporter  that  has  not 
participated  in  this  proceeding,  in  subject  to  control 
by  ZCOFTEC  Abel  is  located  in  Shenzhen 
Province,  and  ZCOFTEC  is  an  agency  of  Zhejiang 
Province.  Therefore,  there  is  no  basis  to  conclude 
that  any  non-responding  exporter  is  controlled  by 
ZCOFTEC  ZMEC.  also  located  within  Zhejiang 
Province,  is  not  subject  to  such  control  by 
ZCOFTEC. 


of  Directors  appointed  the  former 
general  manager  as  Chairman  of  the 
Board  for  Lansheng  (see  the  Final 
Concurrence  Memorandum  in  this 
proceeding,  which  attaches  the 
Department's  report  of  its  verification  of 
Lansheng  in  the  Antidumping 
Investigation  of  Certain  Cased  Pencils 
from  the  PRC).  There  is  no  evidence  that 
any  government  entity  participated  in 
the  election  of  the  Board  of  Directors  or 
the  decision  to  retain  current 
management. 

We  also  found  that  Lansheng  retained 
proceeds  from  export  sales  and  made 
independent  decisions  regarding  the 
disposition  of  profits  and  financing  of 
losses  both  before  and  after  becoming  a 
share  company.  This  point  was 
supported  through  examination  of 
Lansheng's  bank  accoimt  records  and 
bank  loan  applications.  [See  Lansheng's 
verification  report.) 

As  indicated  above,  Lansheng's 
change  to  a  share  company  did  not  have 
any  effect  on  the  actual  day-to-day 
operations.  The  record  shows  that, 
following  its  conversion  to  a  share 
company,  25.1  percent  of  Lansheng's 
shares  were  sold  publicly,  with  the 
proceeds  returning  to  the  company  as 
new  capital  investment.  The  remaining 
74.9  percent  of  the  shares  represents  the 
value  of  the  assets  in  the  original 
company,  Shanghai  Stationery  (which 
was  owned  by  "all  the  people"). 
Evidence  on  the  record  indicates  that 
these  remaining  shares  are  held  in  trust 
by  the  SAME,  just  as  its  assets  were 
held  in  trust  when  Lansheng  was  owned 
by  "all  the  people."  The  company's 
management,  which  has  remained  the 
same  throughout  its  transition  to  a  share 
company,  votes  these  shares  at  the 
general  shareholders'  meetings  of 
Lansheng.  This  evidence  supports  the 
conclusion  that,  under  the  new 
corporate  structure,  the  government  has 
not  exerted  control  over  Lansheng 
through  the  exercise  of  shareholder 
rights  or  otherwise;  operational  control 
remains  in  the  hands  of  company 
management. 

Conclusion 

In  the  case  of  ZMEC  and  Lansheng. 
the  record  demonstrates  an  absence  of 
de  jure  and  de  facto  government  control. 
With  respect  to  ZLIP,  we  have 
determined  that  ZLIP  is  not  controlled 
by  the  central  government  and  that, 
although  ZLIP  may  be  controlled  by 
ZCOFTEC.  ZCOFTEC  does  not  control 
any  other  PRC  exporter  at  paper  clips. 
Accordingly,  we  determine  that  each 
should  receive  a  separate  rate. 
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Fair  Value  Comparisons 

To  determine  whether  sales  by  the 
three  responding  exporters  of  paper 
clips  from  the  PRC  to  the  United  States 
were  made  at  less-than-fair-value  prices, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

USP  and  ZMEC.  ZLIP  and  Lansheng 
was  calculated  on  the  same  basis  as  in 
the  preliminary  determination.  The 
following  adjustments  were  made  to  the 
reported  U.S.  sales  of  these  exporters 
pursuant  to  our  findings  at  verification 
(see  Calculation  Memorandum,  on  file 
in  room  B-099  of  the  Main  Commerce 
Department  Building,  for  details  on 
these  adjustments): 

*  We  adjusted  foreign  inland  freight 
for  ZMEC  based  on  verified  distances 
between  factory  and  port  of  exportation. 

*  Minor  adjustments  were  also  made 
to  ZMEC's  reported  ocean  freight  and 
marine  insurance  charges. 

*  We  adjusted  ZLIP's  and  ZMEC's 
respective  USP  for  imreported  bank 
transactions  fees  based  on  findings  at 
verification. 

*  In  the  case  of  ZMEC,  three 
unreported  sales  were  discovered  at 
verification  which  were  verified  and 
included  in  the  final  determination. 
Commission  fees  related  to  these 
unreported  sales  were  verified  and  also 
included  in  the  final  determination. 

*  Several  GIF  sales  reported  by  ZMEC 
were  clarified  and  verified  as  G&F  sales 
and  considered  as  such  for  the  final 
determination. 

*  The  reported  quantity  for  one  of 
Lansheng's  transactions  was  adjusted. 

Foreign  Market  Value 

We  calculated  FMV  based  on  factors 
of  production  dted  in  the  preUminary 
determination,  making  adjustments 
based  on  verification  findings  (see 
Calculation  Memorandum).  To  calculate 
FMV,  the  verified  factor  amounts  were 
multiplied  by  the  appropriate  surrogate 
values  for  the  different  inputs.  We  have 
used  the  same  surrogate  values  used  in 
the  preliminary  determination  with  the 
exception  of  nickel  and  sodium 
hydroxide.  Instead  of  using  the  value  for 
non-alloy  nickel  bar,  we  used  for  this 
final  determination  the  value  for 
unvmnight  nickel,  which  was  found  to 
be  the  form  of  nickel  used  for  plating 
purposes.  We  also  used  a  surrogate 
value  for  sodium  hydroxide  in  liquid 
(rather  than  soUd  flake)  form  based  on 
verification  findings.  We  correctly 
valued  two  other  proprietary  factors 


whose  names  had  been  incorrectly 
reported. 

Based  on  verification,  we  adjusted 
certain  factors'  values  to  reflect  the 
actual  purity  used  in  the  production  of 
subject  merchandise. 

We  have  adjusted  the  surrogate  inland 
freight  charge  for  transporting  factor 
inputs  from  supplier  to  factory  to  reflect 
the  surrogate  value  for  the  actual 
quantity  being  transported.  We 
recalculated  inland  freight  distances 
between  factory  and  input  supplier 
based  on  verified  distances  for  Jiaxing 
and  Fengbin. 

For  Wuyi  and  Jiaxing,  we  used 
verified  packing  factor  amounts  to 
calculate  packing  cost  for  the  final 
calculations. 

In  the  case  of  Fengbin,  three 
additional  proprietary  factors  of 
production  were  identified  after  the 
preliminary  determination.  These 
factors  were  verified  and  considered  for 
the  final  determination.  In  addition, 
factors  of  production,  labor  and  energy 
used  in  electroplating  subject 
merchandise  were  adjusted  to  reflect 
allocation  based  on  actual  electroplating 
process  time. 

In  the  case  of  Jiaxing,  verification 
findings  made  it  possible  to  calculate 
type-specific  FMVs  for  No.  1  and  Giant 
paper  clips  for  the  final  determination. 
Reported  direct  labor  was  adjusted 
based  on  verification  findings. 

In  the  case  of  Wuyi,  total  reported  clip 
production  was  found  to  be  overstated 
at  verification  and  adjustments  to 
factors  of  production  were  made 
accordingly.  For  certain  factors, 
adjustments  were  made  to  reflect  actual 
amounts  consumed  during  the  POI 
instead  of  simple  averages.  Adjustments 
were  also  made  to  material,  labor  and 
electricity  factors  used  in  electroplating 
subject  merchandise,  to  reflect  actual 
quantities  consumed  for  paper  clip 
plating  during  the  POI.  We  also  made  a 
downward  adjustment  to  reported 
electricity  usage  in  the  clip  production 
process  based  on  verification  findings. 

Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that  are  (1)  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-maricet  economy  coimtry.  and  (2) 
significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India  and  Pakistan  are 
the  countries  most  comparable  to  the 
PRC  in  terms  of  overall  economic 
development  (See  memtwandum  from 
the  Office  of  PoHcy  to  the  file,  dated 
November  29. 1993.)  Although  India  is 
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the  preferred  surrogate  country  for 
purposes  of  calculating  the  factors  of 
production,  we  have  resorted  to 
Pakistan  for  certain  surrogate  values 
where  Indian  values  were  either 
imavailable  or  significantly  outdated. 
We  have  obtained  and  relied  upon 
published,  publicly  available 
information,  wherever  possible. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  the  information 
submitted  by  respondents  for  use  in  our 
final  detemUnation.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records  and  original  source 
documents  provided  by  respondents. 

Interested  Party  Comments 

Comment  1 :  PRC  Exporters  and 
Separate  Rates 

ZMECandZUP 

Petitioners  argue  that  ZLIP  and  ZMEC 
are  both  subject  to  control  by  one  or 
more  government  agencies  in  the 
Zhejiang  Province.  Since  the  ZCXDFTEC 
has  the  authority  under  the  company 
charter  to  appoint  ZLIP's  general 
manager  and  deputy  general  manager, 
petitioners  contend  that  ZLIP's 
operations  are  overseen  by  ZCOFTEC. 
Petitioners  argue  that  ZMEC  also  is 
imder  the  supervision  of  the  ZCOFTEC 
since  ZCOFTEC  communicates  with 
ZMEC,  an  export  trading  company 
located  in  the  Zhejiang  province.. 
Petitioners  also  note  that  ZMEC's 
appointment  of  its  general  manager  is 
subject  to  approval  by  another  Zhejiang 
province  government  agency,  the  ZMB. 

Respondents  counter  that  little 
evidence  is  provided  to  support 
Petitioners'  claim  that  ZMEC  and  ZLIP 
are  both  subject  to  the  control  of  the 
ZCOFTEC  and  the  ZMB.  The  fact  that 
the  ZCOFTEC  communicates  to  all 
export  trading  companies  in  the 
Zhejiang  province  does  not  evince 
governmental  control  over  the 
companies'  operations,  with  respect  to 
ZMB,  respondents  argue  that  the  ZMB's 
role  is  also  limited  to  the 
communication  of  market  information, 
and  statistical  services  to  companies  in 
the  machinery  industry.  Even  though 
the  ZMB  has  the  right  under  law  to 
object  to  any  general  manager 
nomination,  respondents  state  that  this 
responsibility  does  not  allow  the  ZMB 
total  control  over  ZMEC's  operations.  In 
fact,  no  evidence  was  foimd  to  indicate 
that  the  ZMB  has  ever  actually  exercised 
that  right  in  the  case  of  ZMEC. 
Furthermore,  respondents  note  that 
evidence  on  the  record  regarding  other 
aspects  of  de  facto  control  demonstrates 


liat  both  ZUP  and  ZMEC  clearly  are 
mdependent  from  central  or  provincial 
government  control.  Both  companies  act 
adependently  without  governmental 
nterference  in  setting  their  own  export 
trices,  negotiating  contracts  and 
greements,  and  disposing  of  profits  and 

cing  of  losses.  Respondents  argue 
at  the  "totality  of  information" 
ntradicts  petitioners'  assertions  that 
and  ZMEC  are  controlled  by  the 
[ovemmental  body  and  therefore, 
'  ould  not  be  assigned  company- 
Specific,  separate  rates. 

ansheng 

Petitioners  contend  that  the  record  in 
is  investigation  reflects  no  de  facto 
ividence  of  Lansheng's  independence 
om  government  control.  The  fact  that 
e  SAMB  holds  74.5  percent  of  the 
[hares  in  Lansheng  allows  the  SAMB  to 
ave  absolute  control  over  the  selection 
f  the  company  board  of  directors  and 
e  appointment  of  the  company's 
eneral  managers  and  chairman  of  the 
oard.  Because  the  SAMB.  a 
overfunental  agency,  has  control  over 
le  company's  operations,  petitioners 
)  rgue,  Lansheng  should  not  be 
(  onsidered  for  a  separate  rate. 

Respondents  argue  that  the  record 
I  hows  the  role  of  the  SAMB  in  the 
iperation  of  Lansheng  to  be  extremely 
imited.  The  shares  held  by  the  SAMB 
<  re  "entrusted"  to  the  management  of 
I  he  company  and,  therefore,  the  SAMB's 
ole  is  similar  to  that  of  an  "inactive 
nvestor",  or  title  holder.  Respondents 
>oint  to  the  fact  that  Lansheng  will  be 
ree  to  sell  all  of  its  shares  to  the  public 
v'ithin  three  years  as  an  indication  of 
he  limited  role  of  the  SAMB  during 
.ansheng's  transition  from  a  statc- 
•wned  company  to  a  share  company. 
Respondents  state  that  the  functions  of 
I  he  board  of  directors  and  general 
nanager  are  not  governed  by  the  SAMB 
tut  are  defined  in  the  company's 
xticles  of  association.  Respondents 
I  :ontend  that  petitioners  fail  to  recognize 
hat  the  Department  considers  evidence 
:  elating  to  all  aspects  of  de  facto  control 
I  ind  does  not  necessarily  preclude  a 
]  espondent  from  a  separate  rate  based 
I  »n  information  dealing  with  one  aspect 
I  >f  governmental  control.  According  to 
espondents,  evidence  regarding  other 
actors  of  de  facto  control  further 
I  lemonstrates  that  Lansheng's  operations 
ire  not  subject  to  governmental  control 
»y  the  SAMB  or  any  other  governmental 
(ntity.  Therefore,  respondents  argue, 
.ansheng  should  be  given  a  separate 
ate. 

XX:  Positioa 

We  agree  with  respondents,  as 
explained  above  in  the  "Separate  Rates" 


section,  that  each  exporter  should 
receive  a  separate  rate. 

Comment  2:  Universe  of  Manufacturers/ 
Sellers 

Petitioners  argue  that  only  a  fi^ction 
of  the  manufecturers  and  sellers  of 
paper  clips  in  the  PRC  during  the  POI 
participated  in  the  investigation,  and 
cite  several  firms  which  were  listed  in 
the  petition  and  submissions  by 
respondents  that  did  not  respond  to  the 
questionnaire.  Two  of  these  firms  are 
reported  as  being  located  in  Zhejiang 
Province,  where  ZLIP  and  ZMEC  are 
located.  Petitioners  cite  several  cases 
stating  that  all  PRC  firms  owned  by  the 
same  governmental  authority,  and 
which  produced  or  sold  the  subject 
merchandise  during  the  POI,  must 
cooperate  in  the  investigation  in  order 
for  respondent  firms  to  receive  a 
separate  rate  from  the  Department  (see, 
e.g.,  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Helical  Spring  Lock 
Washers  from  the  People's  Republic  of 
China  (HSLW)  (58  FR  48833,  September 
20, 1993)).  Because  certain  firms 
mentioned  in  previous  submissions  did 
not  participate  in  the  investigation, 
petitioners  assert  that  it  is  impossible 
for  the  Department  to  determine  that  the 
respondent  firms  seeking  a  separate  rate 
are  Actually  independent  and  not  related 
to  any  other,  unidentified  or  non- 
participating  PRC  company  involved  in 
the  production  and  sale  of  the  subject 
merchandise  to  the  United  States. 

ZMEC,  ZLIP  and  Lansheng  argue  that 
the  Department  should  not  preclude 
them  from  receiving  their  own 
company-specific  separate  rate  simply 
because  other  potentially  state-owned 
paper  clip  manufactures  and  exporters 
did  not  respond  to  the  Department's 
questionnaire.  Respondents  cite  Silicon 
Carbide,  wherein  "state-ownership"  is 
not  considered  to  be  indicative  of 
common  control  by  a  single  entity. 
Respondents  assert  that  any  state-owned 
company  is  entitled  to  a  separate  rate  if 
it  can  prove  absence  of  de  facto  and  de 
jure  control  by  a  government  entity. 
Firms  which  refuse  to  participate  or 
which  do  not  satisfy  the  above- 
mentioned  separate  rates  test  are 
assumed  to  be  under  central  government 
control  and  are  assigned  a  country-wide 
"all-others"  rate.  Respondents  assert 
that  AMEC,  ALIP  and  Lansheng  have 
established  that  there  is  an  absence  of 
de  facto  and  dejure  control  by  the 
central  government  and,  therefore,  that 
they  qualify  for  company-specific 
separate  rates,  even  though  other  state- 
owned  firms  in  the  PRC  did  not 
participate  in  the  investigation. 


DOC  Position 

We  agree  with  respondents  that  each 
participating  exporter  in  this 
investigation  {i.e.,  ZMEC,  ZLIP  and 
Lansheng)  is  entitled  to  its  company- 
specific  separate  rate  regardless  of 
whether  other  potential  PRC  exporters 
and  sellers  of  subject  merchandise 
participated  in  this  investigation. 
Petitioners'  concern  that  all  firms  that 
produced  paper  clips  during  the  POI  did 
not  participate  in  the  investigation  is 
misplaced.  Each  of  the  three  exporters 
investigated  established  that  they  were 
independent  of  any  central  government 
control  and,  therefore,  received  a 
company-specific  separate  rate.  The  "all 
other"  exporters  are  presumed  to  be 
under  central  government  control  and, 
therefore,  received  a  single  rate,  which, 
in  this  case,  was  based  on  BIA  due  to 
Abel's  failure  to  respond  to  the 
questionnaire  {see  "Best  Information 
Available"  section  of  this  notice,  above). 
Because  the  "all  other"  exporters  are 
presumed  to  be  under  central 
government  control  and  the  three 
responding  companies  have  established 
that  they  are  not  under  central 
government  control,  the  responding 
firms  and  the  "all  other"  exporters  are 
not  within  a  common  sphere  of  control. 

Comment  3:  Choice  of  "All-Others"  Rate 

Petitioners  assert  that  the  Department 
incorrectly  calculated  the  margin  to  be 
used  as  the  "all-others"  rate  in  the 
preliminary  determination  by  using  the 
information  set  forth  in  the  October  13, 
1993,  petition.  Petitioners  assert  that  the 
Department  should  have  chosen  the 
highest  margin  (150.00  percent)  set  forth 
i«  the  petition,  as  amended  on  January 
26, 1994.  According  to  petitioners,  the 
margin  resulting  from  the  amended 
petition  is  based  on  Petitioners'  updated 
values  for  certain  chemicals  used  to 
plate  paper  clips.  Petitioners  claim  that 
the  January  26,  1994.  submission 
clarified  that  the  values  which  the 
Department  had  disregarded  in 
adjusting  the  petition  for  initiation 
purposes  were  not  being  used  as 
"surrogate  values"  in  the  manner  in 
which  the  Department  might  apply 
Indian  and  Pakistani  values.  Petitioners 
state  that  the  values  set  forth  in  the 
amended  petition's  exhibits  reflect  the 
actual  experience  of  an  affiliate  of  one 
of  the  petitioners  in  producing  wire 
paper  cUps  in  Mexico.  Those  values 
were  provided  because,  given  the 
specialized  nature  of  the  particular 
inputs,  petitioners  were  unable  to  obtain 
publicly  available  published 
information  from  an  appropriate 
surrogate  country.  By  basing  these 
values  on  the  actual  experience  of 
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petitioners'  affifiate,  petitioners  claim  to 
have  followed  the  estabhshed  practice 
of  the  Department  to  permit  a  petitioner 
in  an  antidumping  case  to  base  certain 
values  and  costs  on  petitioners'  own 
experience.  Petitioners  dted  to  several 
past  cases  to  support  this  argument  (e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sebacic  Acid  bom  the 
People's  Republic  of  China  (Sebacic 
Acid)  (58  FR  37908,  May  31, 1994)). 

Respondents  request  tnat  the 
Department  continue  to  reject 
petitioners'  unsubstantiated  and 
untimely  petition  amendments  for 
purposes  of  determining  the  "all  othere" 
rate.  According  to  respondents,  the 
amended  data  submitted  by  petitioners 
should  not  be  accepted  by  the 
Department  since  the  data  is  from  a 
Mexican  affiliate  and  this  does  not 
satisfy  the  requirement  that  costs 
submitted  under  the  rubric  of 
"petitioners'  data"  be  based  on  U.S. 
cost.  Second,  respondents  contend  that 
the  amended  data  should  not  be 
considered  for  the  final  determination 
since  petitioners  did  not  demonstrate 
that  Mexico  quaUfies  as  a  reasonable 
surrogate  country  for  the  PRC.  Finally, 
respondents  claim  that  petitioners' 
amendments  to  the  petition  were  filed 
in  an  untimely  fashion. 

DOC  Position 

We  agree  with  respondents  and  will 
continue  to  use  the  highest  margin  in 
the  petition,  as  recalculated  by  the 
Department  in  the  initiation  notice 
(126.94  percent).  Petitioners  failed  to 
provide  any  explanation  or 
documentation  of  their  efforts  to  find 
surrogate  country  value  information. 
Moreover,  petitioners'  use  of  Mexican 
values  is  tantamount  to  selecting 
Mexico  as  a  surrogate  country, 
regardless  of  how  petitioners  choose  to 
characterize  their  intentions.  Petitioners 
never  explicitly  stated  why  their  use  of 
Mexican  values  is  appropriate  in  light  of 
the  Department's  hierarchy  for  selecting 
surrogate  country  economies. 

Comment  4:  Application  of  BIA/"A11 
Others"  Rate  to  Respondents  Who  Did 
Not  Sell  Subject  Merchandise  to  the 
United  States  During  the  POI 

Respondents  request  that  the 
Department  not  apply  the  "all  others" 
rate  based  on  BIA  to  the  ten  PRC 
companies  that  responded  to  the 
Department's  November  4,  1993,  survey 
advising  that  they  had  not  shipped  the 
subject  merchandise  to  the  U.S.  during 
the  POI.  Because  the  "no-shipment" 
companies  responded  to  the 
Department's  survey  and  were 
cooperative,  respondents  argue  that  the 
Department  should  modify  the  "all 


others"  rate  with  respect  to  these 
companies.  Respondents  note  that  the 
Department  did  not  issue  further 
questionnaires  to  these  companies  or 
otherwise  indicate  that  these  responses 
were  considered  to  be  incomplete. 
Moreover,  respondents  assert  that  the 
Department  was  not  precluded  from 
verifying  the  statements  of  the  "no- 
shipment"  companies.  Respondents  cite 
Olympic  Adhesive,  Inc.  v.  United  States, 
where  the  Coiut  of  Appeals  Federal 
Circuit  held  that  "a  'No'  answer  is  a 
complete  answer." 

Therefore,  respondents  contend,  these 
ten  companies  complied  with 
Department  regulations  and  should  not 
be  given  the  same  BIA  rate  as 
respondents  which  refused  to  respond 
to  the  Department's  questionnaires 
entirely.  Respondents  argue  that  these 
companies  should  be  considered 
cooperative  respondents  and  should  not 
be  assigned  a  margin  based  on  BIA. 
Instead,  respondents  request  that  these 
ten  companies  be  given  a  margin  based 
on  a  weighted-average  of  the  other 
participating  exporters'  margins. 

Petitioners  assert  that  respondents' 
request  that  the  Department  modifj  the 
"all  others"  rate  for  the  ten  "no- 
shipment"  companies  should  not  be 
granted.  First,  petitioners  state  that  the 
Department's  recent  determinations 
involving  the  PRC  assigned  companies  a 
rate  based  on  the  highest  margin  stated 
in  the  petition  because  the  companies  in 
question  were  unable  to  show 
entitlement  to  a  separate  rate. 
Petitioners  contend  that  claims  by  these 
PRC  firms  that  they  did  not  produce  or 
sell  paper  clips  exported  to  the  U.S. 
during  the  POI  is  not  factual 
information  that  can  be  used  by  the 
Department  to  calculate  an  appropriate 
antidumping  margin.  Petitioners  further 
argue  that  any  reference  to  the  use  in 
past  cases  of  a  weighted-average  of  othf  r 
respondents'  margins  are  inapposite, 
because  the  cited  determinations  do  no 
discuss  a  method  for  assigning  an 
antidumping  duty  rate  to  companies 
which  did  not  submit  factual 
information.  In  addition,  petitioners 
state  the  1991  determinations  cited  by 
respondents  have  been  superseded  by 
more  recent  decisions  by  the 
Department,  in  which  the  highest 
margin  alleged  in  the  petition  was 
selected  for  firms  deemed  ineligible  for 
a  separate  rate.  Petitioners  also  maintain 
that  the  respondents'  assertion  that  the 
application  of  the  highest  margin 
alleged  in  the  petition  to  the  no- 
shipping  firms  constitutes  punitive 
"BIA"  is  incorrect.  Petitioners  counter 
that  the  Department  regulations 
authorize  the  rehance  on  factual 
information  submitted  in  support  of  the 
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petition,  if  the  Department  does  not 
receive  a  complete,  accurate,  and  timely 
response  to  its  request  for  factual 
information.  Given  the  lack  of  factual 
information  from  the  non-shipping 
firms,  petitioners  maintain  that  the 
Department  properly  assigned  to  those 
firms  an  "all  others"  rate  based  on 
factual  information  from  the  petition. 
Finally,  petitioners  argue  that  to  give  the 
non-participating  firms  a  rate  based  on 
an  average  of  separate  rates  assigned  to 
the  respondent  exporters  would  reward 
companies  that  remained  outside  of  the 
Department's  investigation.  Such  firms, 
by  not  participating,  would  actually 
receive  a  margin  that  is  lower  than  half 
of  the  responding  firms  which 
submitted  factual  information. 

DOC  Position 

We  agree  with  petitioners.  Even 
though  the  ten  companies  reported  that 
they  made  no  sales  of  subject 
merchandise  to  the  U.S.  during  the  POI, 
the  companies  did  not  take  the 
opportunity  to  answer  the  ownership 
and  government  control  questions 
presented  in  the  November  3, 1993, 
survey  and/or  complete  the  Separate 
Rates  attachment  of  the  Department's 
questionnaire,  which  the  Department 
issued  both  to  PRC  government  agencies 
and  directly  to  all  but  one  ^  of  the  ten 
companies.  The  companies  did  not 
respond  to  the  Department's  requests  for 
factual  information  in  an  accurate  and 
timely  fashion.  On  the  contrary,  the 
companies  did  not  submit  any  factual 
information  pertaining  to  their 
respective  ownership  and  control  status 
to  demonstrate  that  they  are  eligible  for 
a  separate  rate.  Therefore,  we  reject 
respondents'  request  to  modify  the  "all 
others"  rate  for  the  ten  "no-shipment" 
companies. 

Comment  5:  Double-Counting  of  Indirect 
Expenses  in  Manufacturers'  FMV 
Calculations 

Respondents  claim  that  the 
Department's  preliminary  calculation 
includes  the  cost  of  chemical  factor 
inputs  used  in  the  electroplating  stage  of 
paper  clip  production  both  in  the  cost 
of  manufacture  [i.e.,  raw  material 
valuation)  and  in  factory  overhead 
(which  was  based  on  an  industry- 
specific  income  statement  in  the 
Reserve  Bank  of  India  Bulletin]. 
Respondents  believe  that  all  materials, 
other  than  steel,  nickel  and  nickel 
sulfate,  should  be  treated  by  the 
Department  in  its  final  determination  as 


*  One  company  %vas  not  issued  a  questionnaire 
despite  being  named  in  the  petition  because  there 
was  DO  indication  that  it  had  shipped  subject 
merchandise  to  the  United  States  during  the  POL 
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indirect,  not  direct  materials,  According 
to  respondents,  these  remaining 
chemicals  are  used  to  bathe  the 
unfinished  products  during  the 
electroplating  stage  and  are  not  actually 
incorporated  into  the  finished  product 
and,  Aerefore,  are  properly  included  in 
factory  overhead.  In  support  of  this, 
respondents  cite  the  Final 
Determination  of  Extruded  Rubber 
Thread  from  Malaysia  (57  FR  38465, 
August  25, 1992)  which  stated  that  a 
particular  input  "is  properly  treated  as 
variable  overhead  rather  than  a  direct 
cost  because  if  is  not  part  of  the  finished 
good."  Specifically,  respondents  claim 
that  the  factory  overhead  components  of 
the  income  statement  included  the  item 
"other  manufacturing  expenses." 
Respondents  maintain  that 'although  the 
income  statement  includes  a  separate 
line  for  "raw  materials,  components, 
etc.  consumed",  it  does  not  contain  any 
similar  category  for  indirect  materials. 
Respondents  cite  additional  cases  to 
note  the  treatment  of  indirect  materials 
in  past  NME  cases  and  request  the 
Department  to  correct  its  calculation  of 
cost  of  manufacture  by  including  only 
direct  materials  in  the  final 
determination. 

Petitioners  contend  that  the  chemical 
materials  used  in  the  electroplating 
process  should  be  treated  as  direct 
materials  in  the  final  determination 
because  respondents  have  failed  to 
pro\'ide  any  evidence  that  double- 
counting  actually  did  occur. 
Furthermore,  petitioners  assert  that 
respondents'  argvunent  that  plating 
chemicals  are  indirect  materials  is  based 
on  a  faulty  premise  that  the  chemicals 
are  not  physically  incorporated  into  the 
finished  product.  According  to 
petitioners,  the  chemicals  which  form 
the  bath  used  to  plate  the  clips  are 
actually  incorporated  into  the  clips  by 
ensuring  the  nickel  remains  attached  to 
the  wire.  Without  these  chemicals,  the 
nickel  would  not  stay  on  the  wire. 
Petitioners  further  cite  several  cases 
involving  the  PRC  where  chemicals 
used  in  plating  were  valued  as  direct 
materials.  Petitioners  request  that  the 
Department  follow  prior  determinations 
and  treat  plating  chemicals  as  direct 
materials. 

DOC  Position 

We  agree  with  petitioners  that  the 
chemical  inputs  in  the  plating  process 
are  direct  materials  because  the 
chemicals  are  physically  incorporated 
into,  and  become  part  of,  the  finished 
product  during  the  plating  process  [see 
HSLW;  Final  Determination  of  Sales  at 
Less  than  fair  Value:  Chrome-Plated  Lug 
Nuts  from  the  People's  Repubhc  of 
China  (56  FR  46153, 10  September 


1991)  and  Sparkers).  There  is  no 
evidence  on  the  record  to  prove  that  the 
chemical  inputs  used  in  the  plating 
process  are  actually  included  in  the 
factory  overhead  category  of  "other 
manufacturing  expenses."  Therefore,  we 
have  treated  the  chemical  inputs  as 
direct  materials  for  the  calculations  in 
the  final  determination. 

Comment  6:  Treatment  of  Chemical 
Inputs  Having  Lower  Concentration 
Levels 

If  the  Department  decides  to  value 
plating  chemicals  as  direct  materials, 
respondents  request  the  Department  to 
adjust  the  surrogate  values  of  those 
chemicals  (which  respondents  contend 
represent  values  for  undiluted  products) 
to  reflect  verified  actual  concentration 
levels  of  chemicals  used  by  the 
manufacturers. 

Petitioner  argue  that  no  authority 
exists  for  the  Department  to  adjust  its 
surrogate  value  calculations  to  reflect 
the  concentration  levels  of  chemical 
inputs  used  by  the  manufacturers 
because  the  Department  would  have  to 
make  an  assumption  regarding  the 
purity  level  of  the  surrogate  value 
selected.  In  this  case,  petitioners 
contend  that  there  is  no  information  on 
the  record  to  base  the  percentage  of 
purity  of  each  of  the  published  values. 

DOC  Position 

Tlie  Department  is  faced  with  three 
options  in  determining  the  appropriate 
purity  concentration  of  the  chemical 
factors  in  the  Indian  Import  Statistics: 
assume  the  value  is  based  on  100 
percent  purity  for  all  factors;  assume  it 
is  based  on  normal  commercial 
strengths  for  chemical  factors,  as 
stipulated  in  the  Condensed  Chemical 
Dictionary;  or  assume  the  value  is  based 
on  verified  chemical  strengths  used  by 
the  manufacturers  in  the  plating 
process.  Unlike  in  Sebacic  Acid  (which 
petitioners  cite  for  the  prospect  that  the 
Department  should  not  make 
unsubstantiated  assumptions  about  the 
purity  of  the  Indian  import  statistics  for 
chemicals,  information  on  the  record  in 
this  investigation  provides  us  with  the 
basis  upon  which  to  infer  purity 
percentages  of  Indian  imports. 
Therefore,  we  have  applied  commercial 
strengths  based  on  the  Condensed 
Chemical  Dictionary  as  the  most 
reasonable  method  for  valuing  purity 
concentration  of  these  chemical  factors 
for  commercial  use. 

Comment  7:  Surrogate  Country  Value 
for  Nickel  and  Nickel  Sulfate 

Respondents  contend  that  the 
surrogate  values  for  nickel  and  nickel 
sulfate  used  in  the  preliminary 


determination  are  unreasonable  because 
they  represent  a  price  which  is 
approximately  four  times  the 
international  market  price  of  those 
inputs.  Therefore,  respondents  request 
the  Department  to  revise  its  calculations 
for  the  final  determination  to  adjust  the 
siuTogate  values  for  nickel  and  nickel 
sulfate. 

Petitioners  assert  that  respondents 
have  not  standing  to  criticize  the  use  of 
the  surrogate  values  since  respondents 
failed  to  submit  any  information  on 
publicly  available  published 
information  in  a  timely  maimer,  as 
requested  by  the  Department.  Moreover, 
petitiom  rs  contend  that  in  past  cases 
involving  the  PRC,  the  Department  has 
maintained  that  to  reject  Indian 
surrogate  values  simply  because 
respondents  allege  that  those  values  did 
not  reflect  world  market  prices  would 
be  overly  subjective  on  the  part  of  the 
Department  [HSLW,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sulfanilic  Acid  from  the 
People's  Bepublic  of  China  (57  FR 
29705,  July  6, 1992)). 

DOC  Position 

We  used  a  value  for  non-alloy  nickel 
bar  in  the  preliminary  determination 
based  on  Indian  Import  Statistics.  After 
consulting  with  nickel  specialists  and 
conducting  independent  research,  it  was 
discovered  that  unwrought  nickel  is  the 
usual  input  for  nickel  plating. 
Accordingly,  we  have  thus  use  this 
value  for  nickel  for  our  final 
determination.  In  order  not  to  overstate 
the  value  of  nickel  used  in  the  plating 
process  of  paper  clips,  we  have  used  the 
basket  category  for  unwrought  nickel  in 
the  Indian  Import  Statistics,  to  calculate 
the  surrogate  value  of  nickel  used  in  the 
plating  process  for  the  final 
determination.  Because  we  have  learned 
nothing  to  call  into  question  the 
surrogate  value  used  for  nickel  sulfate, 
the  value  used  for  that  factor  remains 
unchanged. 

Comment  8:  Response  Errors  ofZMEC 
and  ZUP 

Petitioners  note  the  failure  by  ZMEC 
to  report  relevant  sales  during  the  POI 
and  to  account  for  downward 
adjustments,  such  as  related  bank 
charges  and  commission  fees,  to  U.S. 
price.  Specifically,  petitioner  cite 
unreported  bank  transaction  charges 
and  three  unreported  sales  and  their 
accompanyinjg  commission  fees 
discovered  during  ZMEC's  verification. 
Petitioners  request  that  the  Department 
account  for  these  omissions  and  draw, 
when  appropriate,  adverse  inferences 
from  respondents'  failiu^  to  submit  the 
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aforementioned  information  prior  to 
verification. 

Petitioners  also  suggest  that  bank 
transaction  charges  discovered  during 
ZLIP's  verification  require  the 
Department  to  draw  adverse  inferences. 

Respondents  contend  that  the 
omissions  are  minor  and  insignificant, 
and  are  consistent  in  nature  with  minor 
errors  found  in  virtually  every 
verification  conducted  by  the 
Department.  Therefore,  respondents 
conclude  that  there  is  no  reasonable 
basis  to  warrant  the  use  of  "adverse 
inferences"  in  the  final  determination. 

DOC  Position 

Petitioners  are  correct  that  unreported 
information  discovered  at  verification 
must  be  evaluated  in  terms  of  the 
relative  seriousness  of  the  omission 
itself  and  to  what  extent  its  discover}' 
calls  into  question  the  integrity  of  the 
entire  response.  However,  we  agree  with 
respondents.  The  omissions  are  minor 
and  do  not  significantly  erode  our 
confidence  in  the  integrity  of  ZLIP's  or 
ZMEC's  response.  Accordingly,  the 
verified  information  related  to  these 
omissions  has  been  used  for  the  final 
determination. 

Comment  9:  Use  of  Semi-SkiUed  Labor 
Bates  for  PRC  Production  of  Subject 
Merchandise 

Petitioners  assert  that  the  Department 
should  use  the  Indian  value  for  semi- 
skilled labor,  rather  than  that  of 
unskilled  labor,  in  determining  the 
value  of  labor  used  to  produce  paper 
clips  in  the  PRC.  Furthermore, 
according  to  petitioners,  respondents 
have  failed  to  support  their  claim  that 
all  labor  used  in  the  process  was 
unskilled  is  not  supported  by  any 
evidence  on  the  record. 

Respondents  counter  that  verification 
of  all  three  respondent  manufacturers 
revealed  no  discrepancies  regarding 
labor  in  the  forming  or  electroplating 
workshops.  Therefore,  respondents 
conclude  that  the  record  does  not 
support  petitioners'  assertion  that  the 
Department  should  use  semi-skilled 
labor  rates  in  the  final  determination. 

DOC  Position 

We  agree  with  respondents. 
Verification  revealed  no  reason  to  infer 
that  respondents'  used  semi-skilled 
labor  in  the  production  of  paper  clips. 
Further,  even  if  we  were  to  determine 
the  use  of  semi-skilled  labor  rates  to  be 
appropriate,  petitioners  provided  no 
basis  for  calculating  a  value  for  semi- 
skilled labor  in  the  petition. 


Comment  10:  Use  of  Verified  Packing 
Data 

Respondents  request  that  the 
Department  use  the  packing  amounts 
verified  at  the  manufacturers  when 
calculating  the  manufacturers'  packing 
material  expenses  in  the  final 
determination.  While  packing  material 
and  packing  labor  were  verified  at 
Jiaxing  and  Wuyi,  only  packing  labor 
was  verified  at  Fengbin.  Respondents 
request  that  the  Department  use  an 
average  of  packing  materials  data  (from 
the  other  two  manufacturers),  rather 
than  punitive  data,  for  the  final 
determination  with  respect  to  Fengbin's 
packing  materials.  Respondents  assert    - 
that  the  Department  should  grant  this 
request  since  Fengbin  provided 
complete  responses  to  the  Department" s 
questionnaires  which  were  substantially 
verified.  Furthermore,  according  to 
respondents,  the  use  of  an  average  of  thn 
verified  packing  material  amounts 
would  more  accurately  reflect  the 
experiences  of  the  PRC  manufacturers. 

Petitioners  request  that  the 
Department  base  its  calculation  of 
packing  expenses  on  surrogate  value 
information  or  on  information  set  forth 
in  the  petition.  In  addition,  since 
Fengbin  failed  to  provide  verified 
packing  material  data  during  this 
investigation,  petitioners  request  thiit 
the  Department  use  as  BIA  the 
information  contained  in  the  petition  for 
Fengbin 's  packing  materials. 

DOC  Position 

For  Jiaxing  and  Wuyi.  we  have  usod 
the  verified  packing  material  data.  It  is 
the  Department's  practice  to  use  part!:il 
BIA  to  correct  minor  data  deficiencies. 
Fcngbin's  omission  from  its  response  of 
packing  material  data  constitutes  surh  a 
deficiency.  Therefore,  we  continue  to 
use  the  petition's  packing  material  valu« 
as  BIA  for  Fengbin's  packing  expenses 
in  the  final  margin  calculations. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
and  735(c)(4)(B)  of  the  Act.  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  paper  clips  from  the  PRC  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
May  18,  1994,  which  is  the  date  of 
publication  of  our  notice  of  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  amount  by  which  the 
FMV  exceeds  the  USP  as  shown  below. 
These  suspension  of  liquidation 
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instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 
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Manutodurer/Producer/Ex- 
porter 

Margin  per- 
centage 

Lansheng _ 

ZLIP _.. 

2MEC 

All  Others  Cmciudmg  At>el) 

57.64 
°  46.01 

60.70 
126.94 

ITC  Notification 

s 
In  accordance  with  section  735(d)  of 

the  Act,  we  have  notiCed  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
within  45  days.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
fi"om  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  of 
19  CFR  353.20(a)(4). 

Dated:  September  30,  1994. 
Susan  G.  Essemian, 

Assistant  Secretary  for  Import  Administration 
IFR  Doc.  94-24935  Filed  10-6-94;  8:45  am] 
BILimG  CODE  l$ia-OS-M 


University  of  Illinois,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Outy-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 


UMI 


Docket  Number:  94-068.  Applicant: 
University  of  Illinois  at  Chic^o, 

Ecago,  IL  60607-7137.  Instrument: 
nocular  Oculometer  for  the  Human 
^  .  Manufacturer:  Devices  for 
Movement  Measiuements,  Germany. 
Intended  Use:  See  notice  at  59  FR  31208 
June  17, 1994.  Reasons:  Tlie  foreign 
instrument  provides:  (1)  a  Bouis  design, 
(2)  high  stability  due  to  a  high  degree  of 
electronic  (  rather  than  mechanical) 
operation,  (3)  accuracy  to  1/3°  of  visual 
angle  and  (4)  a  1000  Hz  sampling  rate. 
Advice  Received  From:  National 
Institutes  of  Health,  August  30, 1994. 
Docket  Number:  94-073.  Applicant: 
The  Regents  of  the  University  of 
California,  Riverside,  CA  92521. 
Instrument:  Mass  Spectrometer,  Model 
plAT  900.  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  See 
liotice  at  59  FR  32418,  June  23. 1994. 
jfleasons;  The  foreign  instrument 
irovides:  (1)  capability  for  atmospheric 
nessure  chemical  ionization,  (2)  liquid 
[:hromatography  at  flow  rates  to  2  ml  per 
minute  and  (3)  acquisition  times  to  0.3 
second  per  decade.  Advice  Received 
From:  National  Institutes  of  Health, 
August  22, 1994. 

Docket  Number:  94-078.  Applicant: 
University  of  Pittsburgh,  Pittsburgh,  PA 
15260.  Instrument:  Mass  Spectrometer, 
S4odeI  VG  AutoSpec.  Manufacturer: 
"isons  Instruments,  United  Kingdom. 
Intended  Use:  See  notice  at  59  FR 
34412,  July  5, 1994.  Reasons:  The 
foreign  instrument  provides:  (1)  EBE 
jeometry,  (2)  mass  range  to  4500  at  8kV 
)Otential,  (3)  resolution  to  60  000  and 
4)  scan  rate  to  5  per  second.  Advice 
Received  From:  National  Institutes  of 
Health,  August  22, 1994. 

Docket  Number:  94-079.  Applicant: 
Argonne  National  Laboratory,  Argonne, 
IL  60439.  Instrument:  EPR 
Spectrometer,  Model  ESP300-E-10-12. 
Manufacturer:  Bruker  Instruments, 
JGermany.  Intended  Use:  See  notice  at  59 
FR  34412,  July  5, 1994.  fleasons;  The 
foreign  instrument  provides:  (1) 
capability  for  both  conventional  and 
time-resolved  electron  paramagnetic 
measurements  and  (2)  continuous  wave 
EPR  resolution  of  50  to  100  ns.  Advice 
deceived  From:  National  Institutes  of 
iealth,  August  22, 1994. 

National  Institutes  of  Health  advises 
that  (1)  the  capabilities  of  each  of  the 
breign  instruments  described  above  are 
lertinent  to  each  applicant's  intended 
jurpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus' of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 


scientific  value  to  any  of  the  foreign 

instruments. 

Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  94-24938  Filed  10-6-94;  8:45  am) 

BILUNQ  CODE  3S1»<0S-f 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Management 
Programs 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUKWdARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Pennsylvania 
Coastal  Management  Program. 

The  evaluation  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  Coastal 
Management  Programs  requires  findings 
concerning  the  extent  to  which  a  state 
has  adhered  to  the  CMP  Management 
Plan  approved  by  the  Secretary  of 
Commerce,  and  adhered  to  the  terms  of 
financial  assistance  awards  funded 
under  the  CZMA.  The  evaluation  will 
include  a  site  irisit,  consideration  of 
public  comments,  and  consultations 
with  interested  Federal,  State,  and  local 
agencies  and  member  of  the  public.  A 
public  meeting  will  be  held  as  part  of 
the  site  visit. 

The  Pennsylvania  Coastal 
Management  Program  evaluation  site 
visit  will  be  from  November  14  to 
November  18, 1994.  A  public  meeting 
will  be  held  Tuesday,  November  15, 
1994  at  7:00  pm,  at  the  City  of  Erie  City 
Council  Chambers,  60  State  Street,  Erie, 
Pennsylvania  16507. 

The  State  will  issue  notice  of  the 
public  meeting  in  a  local  newspaper(s) 
at  least  45  days  prior  to  the  public 
meeting,  and  will  issue  other  timely  ' 
notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  this 
program  are  encouraged  and  will  be 
accepted  until  IS  days  after  the  site 
visit.  Please  direct  written  comments  to 


Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland  20910.  When 
the  evaluation  is  completed.  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division.  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland,  20910,  (301) 
713-30»0  xl26. 

(Federal  Domestic  Assistance  Catalog  ir.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  October  3, 1994. 
W.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
(FR  Doc.  94-24878  Filed  10-6-94:  8:45  am) 
BILUNQ  CODE  3S10-08-M 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  IDenial  of  a  Scientific  Research 

Permit  Applied  for  by  the  U.S.  Fish  and 

Wildlife  Service  (P45N). 

On  May  19, 1994,  notice  was 
published  (59  FR  26211)  that  an 
application  had  been  filed  by  the  U.S. 
Fish  and  Wildlife  Ser\'ice  (P45N)  to  take 
listed  shortnose  sturgeon  for  hatcherj' 
and  genetic  research.  Notice  is  hereby 
given  that  on  September  2, 1994,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543),  NMFS  denied 
this  applicatic«i  for  the  above  taking. 

Denial  of  this  application  was  based 
on  a  finding  that  such  application:  (1) 
Was  not  consistent  with  the  proposed 
policy  of  NMFS  and  FWS  on  controlled 
propagation  of  listed  species; 

(2)  contained  research  activities  that  are 
not  part  of  an  approved  recovery  plan; 

(3)  did  not  contain  a  specific  research 
proposal;  (4)  might  operate  to  the 
disadvantage  of  the  listed  species  which 
is  the  subject  of  the  application.  This 
application  was  denied  in  accordance 
with  and  is  subject  to  parts  217-222  of 
Title  50  CFR.  the  NMFS  regulations 
governing  listed  species  permits. 

The  application,  letter  of  denial,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appoin^ent: 


Office  of  Protected  Resources,  NMFS, 
1335  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-2322);  and 

Southeast  Region,  NMFS,  NOAA. 
9721  Executive  Center  Drive.  St. 
Petersbuig,  FL  33702-2432  (813-693- 
3141). 

Dated:  September  30, 1994. 
William  W.  Fox,  Jr..  PhJ).. 

Director,  Office  of  Protected  Resources,  ■ 
National  Marine  Fisheries  Service. 
(FR  Doc.  94-24867  Filed  10-6-94;  8:45  am) 
BILUNO  CODE  3S10-22-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Pimiiase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities.  militar>' 
resale  commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabiUties. 
EFFECTIVE  DATE:  November  7. 1994. 
ADDRESSES:  Committee  for  P\m:hase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Cr\'stal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (70»)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July  1, 
8,  29,  August  12  and  19. 1994.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (59  FR  33958,  35112, 
38586.  41434  and  42820)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities,  military  resale 
commodities  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodities,  military  resale 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities, 
military  resale  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities,  military  resale 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities, 
military  resale  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities,  military  resale 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Yardstick 

5210-00-243-3349 
Qip  System.  Paper 

7510-01-392-6965 

7510-01-392-6513 

7510-01-392-6964 

7510-01-392-6512 
Scouring  Briclc 

7920-00-291-1237 

Military'  Resale  Commodities 

Sw-oatsuit.  Recruit,  Marine  Corps 
MR.  650 
MR.  651 
MR.  652 
M.R.  653 
M.R.  654 
M.R.  055 
MR.  636 
M.R.  657' 
MR.  658 
MR.  659 

Scrx-jcvs 

Grounds  Maintenance.  U.S.  Army  Reserx-e 

Training  Center.  Wailuku.  Maui.  Hawaii 
Janitorial/Custodial,  U.S.  Army  Rcser\e 

Training  Center,  Wailuku,  Maui.  Hawaii 
Janitorial/Custodial.  B>Tne  Courthouse,  601 

Market  Street,  Philadelphia. 

Pennsylvania 
Janitorial/Custodial,  Veterans  Administration 

Medical  Center.  Seattle.  Washington 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
G.  John  Heyer, 
General  Counsel. 

IFR  Doc  94-24876  Filed  10-6-94;  8:45  am] 
BtLUfM  COOC 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  for  Preparation  of  a  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for 
Proposed  Combined  Forces  Training 
Activities,  New  Equipment  Utilization, 
and  Range  Modernization  Program  at 
Camp  Rot)erts,  CA 

AGENCY:  Department  of  the  Army, 
Department  of  Defense. 

ACTION:  Notice  of  intent. 

summary:  This  Notice  of  Intent  is  for  the 
preparation  of  a  Draft  Environmental 
Impact  Statement/Draft  Environmental 
Impact  Report  (DEIS/DEIR)  for  proposed 
combined  forces  training  activities,  new 
equipment  utilization,  and  range 
modernization  program  at  Camp 
Roberts,  California.  The  document  will 
address  the  combined  forces  training 
scenario  that  includes  a  brigade  directed 
exercise  involving  additional 
organizational  and  support  personnel, 
the  capability  to  support  the  new 
modern  equipment,  including  the  M2/ 
M3  series  of  infantry  fighting  vehicle 
(known  as  the  Bradley  Fighting 
Vehicle),  the  Ml  A1/A2  family  of 
Abrams  tank,  the  AH64  Apache  attack 
helicopters,  and  the  multiple  launch 
rocket  systems  (MLRS),  along  with  the 
modernization  of  six  ranges  (small  arms, 
hand  grenade,  tank  gunnery). 

The  DEIS/DEIR  will  address 
environmental  considerations  of  the 
various  alternatives  for  accomplishing 
the  proposed  action  objectives.  The 
document  will  analyze  the  direct  and 
indirect  environmental  impacts  that 
may  be  both  beneficial  and  detrimental. 
Environmental  issues  to  be  addressed 
include  effects  on  air  quality,  noise, 
land  use,  hazardous  materials,  water 
resources,  biological  and  cultural 
resources,  public  health  and  safety,  and 
social  and  economic  resources. 

Various  alternatives  have  been 
developed  for  considea-ation  regarding 
the  proposed  projects  at  Camp  Roberts. 
The  following  constitutes  a  list  of  those 
alternatives  to  be  considered  in  the 
DEIS: 

(1)  The  use  of  Fort  Hunter  Liggett  in 
Monterey  County,  California,  for  brigade 
directed  training  activities  and 
utilization  of  new  modem  equipment. 

(2)  The  use  of  Fort  Irwin  in  San 
Bernardino  County.  California,  for 
brigade  directed  training  activities  and 
utilization  of  new  modem  equipment. 

(3)  The  No-Action  Alternative  (do  not 
conduct  brigade  directed  training 
exercisies,  modernize  ranges,  or  utilize 
new  equipment  at  Camp  Roberts). 


Cl 
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Scoping:  CARRNG  Will  conduct 
p  jblic  scoping  meetings  relating  to  the 
p  'oposed  actions.  Dates,  timesi  and 
I(  cations  for  the  meetings  will  be 
a  inounced  through  letters,  public 
r  itices,  display  advertisements,  and 
n  leases  to  newspapers  of  general 
c  rculation  at  least  15  days  prior  to  the 
n  eetings.  The  purposes  of  the  pubUc 
SI  oping  meetings  are  to: 

(1)  Provide  a  description  of  the 
p  oposed  action. 

(2)  Discuss  the  role  of  the  public  in 

tl  e  development  of  the  proposed  action 
ai  id  DEIS/DEIR. 

(3)  Identify  potential  impacts  and 
is  ;ues  that  should  be  included  in  the 
D  :IS/DE1R. 

(4)  Identify  and  review  process, 
ordination,  or  permit  requirements 
sociated  with  the  proposal. 

Interested  individuals,  governmental 
a  cncies  and  private  organizations  are 
ii  vitcd  to  submit  information  and 
C(  mments  on  this  proposed  action  for 
c(  nsideration  by  the  National  Guard 
B  ireau.  Information  that  would  assist 
tl  e  National  Guard  Bureau  in  analyzing 
tl  B  potential  significant  environmental 
C(  nsequences  are  solicited.  This 
iqcludes  information  on  other 
vironmental  studies  planned  or 
mplcted  in  the  area  of  Camp  Roberts, 
o1  ler  alternatives,  potential  impacts, 
a!  sociated  with  the  proposed  action, 
ai  d  recommended  mitigation  measures. 
"  Concemed  individuals  and  agencies 
n;  ly  express  their  views  either  by 
w  iling  to  the  designated  point  of 
c(  nlact  or  participating  in  public 
s<  oping  meetings  to  be  held  at 
C(  nyenient  locations  near  Camp 
R  )berts.  Those  wishing  to  provide 
ii:  formation  or  data  relevant  to  the 
ei  \  ironmental  analysis  of  the  proposed 
a<  tions  or  alternatives  are  encouraged  to 
di  I  so  at  the  public  scoping  inectings. 
Upon  the  completion,  the  DEIS/DEIR 
11  be  available  to  the  public.  The 
ailability  of  these  documents  will  be 
ai  nounced  by  means  of  public  notices 
sc  that  all  interested  parties  may  review 
ai  d  comment  on  the  documents. 

AI  DRESSES:  Interested  parties  may 
pi  uvide  comments  or  obtain  additional 
ir  formation  by  contacting  the  EIS/EIR 
F  oject  Officer,  CPR  Kelly  Fisher, 
D  rector  of  Personnel  &  Community 
A  :tivities  (CACR-DPCA).  Camp  Roberts 
Tl  aining  Site,  Camp  Roberts.  CA  93451- 
5(  00.  Verbal  comments  can  be  made  by 
a  ling  (805)  238-8202. 


Dated:  September  30, 1994. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety,  and  Occupational 
Health)  OASA  (ILSrE). 

IFR  Doc.  94-24928  Filed  10-6-94;  8:45  am] 
BILUNQ  CODE  3710-08-M 


Corps  of  Engineers 

Notice  of  Intent  To  Prepare  a  Draft 
Supplement  (DEIS)  to  the  Final 
Integrated  Feasibility  Report  and 
Environmental  Impact  Statement  on 
the  Central  and  Southern  Florida 
Project,  Environmental  Restoration  of 
the  Kissimmee  River,  Florida, 
Addressing  the  Kissimmee  River 
Headwaters  Revitalization  in  Osceola 
County,  FL 

agency:  U.S.  Army  Corps  of  Engineers, 
Jacksonville  District,  DOD. 
ACTION:  Notice  of  intent. 

summary:  a  study  of  the  modification  of 
the  Kissimmee  River  Project 
headquarters  is  authorized  for  the 
ecosystem  restoration  of  the  Kissimmee 
River,  Florida.  The  studied  action  is 
necessary  to  restore  historical  flows  to 
the  Kissimmee  River  Lower  Basin  while 
optimizing  fish  and  wildlife  habitat  in 
the  Upper  Basin. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Jacksonville  District,  P.O. 
Box  4970.  Jacksonville,  Florida  32232- 
0019. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Porter,  (904)  232-2259. 
SUPPLEMENTARY  INFORMATION:  The  study, 
named  the  Headwaters  Revitalization 
Study,  was  addressed  generally  by  an 
integrated  feasibility  report  and  final 
Environmental  Impact  Statement  filed 
with  the  U.S.  Environmental  Protection 
Agency  January  17,  1992  (57  FR  2093). 
The  present  study  is  to  formulate  a  plan 
to  optimize  environmental 
improvements  to  the  Upper  Kissimmee 
Basin  while  re-establishing  discharges 
to  the  Lower  Basin  that  are  necessary  to 
restore  the  ecological  integrity  of  the 
Kissimmee  River. 

Increasing  the  levels  of  Lakes 
Kissimmee,  Cypress  and  Hatchineah  is 
under  study.  A  preliminary  proposal  is 
to  increase  the  controlled  upper  water 
level  from  52.5  to  54.0  feet  NGVD,  with 
the  lower  level  remaining  at  48.5  feet 
NGVD.  Additionally,  the  scheduled 
would  be  zoned  to  provide  discharges 
based  on  season  and  water  levels.  The 
revised  schedule  would  seasonally 
reflood  land  between  elevations  52.5 
and  54.0  feet  in  the  Upper  Basin. 

The  revised  schedule  is  expected  to 
increase  seasonal  water  storage  capacity 


by  100,000  acre-feet,  according  to 
studies  by  the  SFWMD,  and  to  provide 
for  greater,  and  more  natural 
fluctuations  of  water  levels  in  the  lakes. 
Additionally,  the  studied  regulation 
schedule  is  expected  to  provide 
capability  to  simulate  the  historic 
seasonal  flow  from  Lake  Kissimmee  to 
the  Lower  Basin.  This  capability  is  a 
prerequisite  for  successful  restoration  of 
the  Lower  Basin  ecosystem. 

Alternative  plans  consist  of  "no 
action,"  Le..  leaving  the  existing  Upper 
Basin  works  in  place  and  operating  with 
the  present  schedules,  and 
combinations  of  the  following: 

Different  modifications  of  Uie  Upper 
Chain  of  Lakes  regulation  schedules,  C- 
34,  C-35,  C-36,  and  C-37  enlargement, 
and 

Acquistion  of  real  estate  interests  to 
acquire  rights  to  reflood  land  below 
evaluation  54.0  feet. 

The  study  will  address  the  effects  of 
higher  water  levels  on  private  property, 
agriculttiral  and  commercial  interests, 
public  works,  cultural  resources 
including  historical  structures, 
recreation,  aesthetics,  water  quality,  and 
fish  and  wildlife  in  the  Upper  Basin  and 
effects  on  the  Kissimmee  River 
Restoration  Plan.  Tributary  lakes 
Rosalie,  Tiger  and  Jackson  may  be 
affected  by  the  studied  change,  and 
effects  on  these  lakes  will  also  be 
considered. 

Scoping  of  this  study  was  started  with 
a  letter  dated  July  16. 1992,  to  all  known 
interested  parties,  based  on  responses  to 
the  integrated  feasibility  report  and  final 
HIS  cited  above.  The  letter  described  the 
studied  action  and  reasonable 
alternatives  conceived  at  that  time.  The 
public  and  affected  state  and  federal 
agencies  will  be  further  involved  in 
scoping  through  workshops  to  obtain 
information  and  concems  from  agencies 
and  the  public  and  to  share  planning 
concepts  and  procedures.  The 
workshops  have  not  been  scheduled, 
but  will  be  announced  through  mailings 
and  public  media  notices.  Additionally, 
a  series  of  public  hearings  will  be 
scheduled  after  circulation  of  the  draft 
report  and  EIS  and  before  completion  of 
the  final  reports  and  EIS. 

The  study  is  being  conducted  with  the 
participation  of  the  South  Florida  Water 
Management  District  (local  sponsor), 
and  the  U.S.  Fish  and  Wildlife  Ser\'ice, 
the  Florida  Game  and  Fresh  Water  Fish 
Commission,  Florida  Department  of 
Natural  Resources,  and  Florida 
Department  of  Environmental 
Regulation.  The  U.S.  Department  of 
Agricultural  Soil  Conservation  Service 
has  met  writh  planners  and  expressed 
concems  over  the  potential  seasonal 
loss  of  wetland  pasturage  and  the  effect 
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on  water  quality  and  fish  and  wildlife 
habitat.  Further  participation  is  invited 
frtjm  federaL  state  and  local  agencies, 
affected  Indian  tribes,  and  other  private 
organizations  and  parties. 

The  Project  Modification  Report  and 
DEIS  are  scheduled  for  availability  to 
the  public  in  March  1995. 
Kenneth  L.  Demon, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc  94-24998  Filed  10-6-94;  8:45  am) 

BILUNG  CODE  3710-AJ-M 


Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  in  Conjunction  With  the 
Proposed  Little  Calumet  River,  Indiana 
Flood  Control  Project,  in  Lake  County. 
IN 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  proposed  project 
involves  construction  and  operation  of 
levees,  floodwalls.  and  other  flood 
control  structures  along  the  Little 
Calumet  River  in  Lake  County,  in 
northwestern  Indiana.  The  overall 
project  is  discussed  in  a  Final  EIS 
released  in  July  1982;  changes  in  levee 
alignments  are  discussed  in  an 
Environmental  Assessment  (EA)  issued 
in  July  1994.  The  upcoming  SEIS  will 
discuss  (in  greater  detail)  the  changes 
covered  in  the  July  1994  EA. 
Alternatives  include  (but  are  not  limited 
to)  no  action  and  levee/floodwall 
construction.  Changes  to  be  discussed  In 
the  SEIS  affect  levees/flooodwalls  at  24 
locations  in  the  project  area. 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Chicago  District,  111  N. 
Canal  St.,  Chicago,  Illinois  60606-7206. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Greg  Moore,  (312)  353-7795. 

SUPPLEMENTARY  INFORMATION:  1.  The 
project  would  provide  both  flood 
control  and  environmental  benefits. 

2.  Coordination  regarding  the 
assessment  of  impacts  of  the  project  is 
being  undertaken  with  the  concemed 
agencies,  including  the  U.S.  Fish  and 
Wildlife  Service,  the  Indiana 
Department  of  Environmental 
Management,  the  Indiana  Department  of 
Natural  Resources,  and  local 
communities. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  OfJ'uxt . 
IFR  Doc  94-24839  Filed  10-5-94;  8:45  am] 

BIUMQ  OOOC  971»>HN-M 


Department  of  the  Navy 

Record  of  Decision  (ROD)  To  Approve 
the  Mtramar  Landfill  General 
Development  Plan  (GDP)  and  Phase  I 
Projects  Including  the  Fiesta  Island 
Replacement  ProjecVNorthem  Sludge 
Processing  Facility  (FIRP/NSPF)  and 
West  Miramar  Landfill  Overburden 
Disposal  (WMLOD),  at  Naval  Air 
Station,  Miramar,  San  Diego,  CA 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-1508).  the  Department  of 
the  Navy  announces  its  decision  to 
approve  the  Miramar  Landfill  General 
Development  Plan  (GDP)  proposed  to  be 
implemented  within  the  boundaries  of 
Naval  Air  Station  (NAS)  Miramar;  and. 
more  specifically,  approve  a  land  lease 
agreement  with  the  City  of  San  Diego. 
The  GDP  provides  a  comprehensive 
framework  for  several  related  waste 
management  projects  which  are 
proposed  to  he  implemented  in  three 
phases  over  the  course  of  several  years. 

Consistent  with  the  intent  of  40  CFR 
1500.4(i).  the  environmental  impact 
statement  (EIS)  analysis  for  the  GDP 
used  a  tiered  approach  to  provide:  (1) 
Programmatic  consideration  of  the 
overall  framework  of  the  GDP;  and,  (2) 
detailed,  project-specific  analysis  of  the 
GDP-Phase  I  elements  which  are 
proposed  for  near-term  implementation. 

This  ROD  addresses  the  Department 
of  the  Navy  approval  of  the  Preferred 
Alternative  identified  in  Parts  I  and  II  of 
the  Draft  and  Final  EIS,  with  some 
refinements  related  to  the  phased 
implementation  of  specific  elements. 
Altematives  to  the  overall  GDP  and 
altematives  to  the  Phase  I  project- 
specific  elements  were  described  in  the 
EIS  and  are  summarized  txilovv. 

GDP  Alternatives 

The  proposed  GDP  encompasses  a 
variety  of  projects  including  the 
relocation  or  modification  of  several 
existing  facilities  at  the  Miramar 
Landfill  and  the  development  of  several 
new  facilities.  Relocated/modified 
facilities  include:  Recycling  center, 
greens/woods  recycling  operation, 
landfill  entrance  fee  booth,  vehicle 
maintenance  facility,  fuel  pipeline,  and 
the  landfill  access  road.  New  facilities 
include  a  sludge  processing  facility  and 
related  pipelines/utilities,  a  materials 
recovery  facility,  an  access  road  to  new 
facilities,  an  envrironmental  complex,  a 
cogeneration  plant,  a  paper  processing 
plant,  a  household  hazardous  waste 
processing  station,  a  public  tipping 
deck,  landfill  siltation  basins,  and  a 
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landscaping/revegetation  nursery.  The 
GDP  also  includes  projects  related  to  the 
mounding  of  grading  overburden  at 
three  locations  withhi  the  study  area. 
The  three  mounding  areas  are  proposed 
on  the  closed  South  Miramar  Landfill 
and  are  referred  to  by  their  relative 
location  on  the  landfill:  North,  West, 
and  East  Moiinding  Areas. 
Approximately  six  million  cubic  yards 
of  overburden  firom  excavation  of  the 
West  Miramar  Landfill  is  proposed  to  be 
placed  at  the  three  mounding  areas.  In 
addition,  approximately  540,000  cubic 
yards  of  overbidden  from  the  grading  of 
the  pj-oposed  sludge  processing  facility 
will  be  mounded  at  the  West  Mounding 
Area.  Use  of  the  North  Mounding  Area 
will  occur  as  described  in  the  EIS.  Use 
of  the  North  Mounding  Area  will  occur 
as  described  in  the  EIS.  Use  of  the  East 
and  West  Mounding  Areas  will  occur 
according  to  project  phasing 
modifications  described  below. 

The  Proposed  GDP  includes  elements 
which  are  integral  parts  of  a 
comprehensive  program  for  the 
management  of  solid  and  liquid  waste 
by  the  Qty  of  San  Diego  (City).  The 
various  elements  of  the  GDP  serve  to 
meet  specific  waste  management  needs 
of  the  City  and  to  comply  with  state  and 
federal  requirements  for  wastewater 
treatment  standards,  landfill  operation 
standards,  recycling,  and  hazardous 
waste  collection.  A  key  benefit  and 
emphasis  of  the  GDP  relates  to 
centralized  collocation  of  the  GDP 
elements.  Examples  of  the  efficiencies 
and  benefits  of  the  collocation  aspect  of 
the  GDP  were  provided  in  Part  I  of  the 
EIS. 

The  No  Action  Alternative  was 
considered  within  the  EIS.  This 
alternative  was  rejected  because, 
without  implementation  of  the  GDP,  the 
objective,  of  an  integrated  waste 
management  program  for  the  City  would 
not  be  met.  This  would  result  in 
inefficiencies  and  inabilities  in  dealing 
with  the  ongoing  waste  management 
needs  of  the  City  and  would  continue 
legal,  environmental,  and  regulatory 
conflicts. 

Alternative  sites  were  considered  but 
rejected  in  favor  of  the  Proposed  Project 
because  they  failed  to  meet  the  basic 
siting  criteria.  Such  criteria  include  the 
site's  ability  to  support  all  of  the  GDP 
elements  so  that  the  collocation  benefits 
are  realized,  the  site's  location  being 
within  the  solid  wasteshed  it  would 
serve,  the  site's  location  relative  to  the 
ability  to  pipe/transfer  sludge,  and  the 
City's  current  uses  on  the  GDP  site. 

Alternative  technologies  for  certain 
elements  of  the  GDP  were  also 
considered.  In  general,  they  were  found 
to  be  complimentary  to.  rather  than 


UMI 


tltematives  to.  the  technologies  which 
ire  proposed  within  the  GDP. 

Mitigation  measures  for  the  proposed 
5DP  are  identified  in  the  EIS.  For  Phase 
elements  of  the  GDP  which  are 
>roposed  for  near-term  implementation, 
ind  where  sufiicient  design 
I  ipecifications  support  a  detailed 
I  txamination  of  impacts,  specific 
:  nitigation  requirements  are  identified 
vithin  the  project-specific  analysis.  For 
I JDP  elements  which  are  still  in  a 
I  :onceptual  stage,  more  generalized 
1  nitigation  criteria  are  identified.  In 
:onjunction  with  the  completion  of 
uture  Phase  II  project  specific 
I  environmental  documentation,  a 
letermination  will  be  made  whether 
urther  mitigation  requirements  are 
warranted. 

The  Proposed  GDP  Project  is 
( :onsidered  to  be  the  environmentally 
)referred  alternative.  It  is  the  only 
Itemative  which  meets  the  basic 
)urpose,  need,  and  objectives  of  the 
)roject.  The  mitigation  framework  of  the 
'roposed  GDP  also  serves  to 
ubstantially  lessen  potential 
I  environmental  impacts  by  identifying 
1  pecific  requirements  for  the  near-term 
I  lements,  establishing  general 
1  nitigation  criteria  for  the.conceptual 
I  ilements,  and  anticipating  the 
I  levelopment  of  more  detailed 
1  nitigation  measures  for  future  levels  of 
ilanning. 

IRNff/NSPF  and  WMLOD  Alternatives 

Part  II  of  the  EIS  provided  detailed 
I  lonsideration  of  two  projects  of  the  GDP 
lomprising  Phase  I  elements:  (1)  the 
'iesta  Island  Replacement  Project/ 
Jorthem  Sludge  Processing  Facilitv 
FIRP/NSPF);  and  (2)  West  Miramar 
^ndfill  Overburden  Disposal 
WMLOD). 

'IRP/NSPF 

The  kev  components  of  FIRP/NSPF 
nclude:  (1)  The  FIRP/NSPF  Site,  a  30+ 
ere  site,  located  northwest  of  the 
:;onvoy/SR-52  interchange,  which  will 
►e  developed  with  the  storage  tanks, 
I  cntrifuges.  sludge  drying  equipment, 
1  ind  associated  facilities  for  the 
reatment  of  sludge  and  biosolids  from 
he  Point  Loma  Wastewater  Treatment 
'lant  and  from  the  North  City  Water 
Reclamation  Plant  (NCWRP);  (2)  FIRP/ 
■JSPF  Overburden  Disposal/ 
bounding — The  excavation  of 
i  pproximately  540,000  cubic  yards  of 
I  arth  from  the  FIRP/NSPF  site  and 
1  nounding  of  the  overburden  at  the 
learby  west  mound  site;  (3)  Access 
load — Construction  of  a  main  access 
oad  from  Convoy  Street  to  the  FIRP/ 
JSPF  site;  and  (4)  FIRP/NSPF  Pipeline 
<  MTridoT — A  4;mile  pipeline  route  from 


Miramar  Road  to  the  FIRP/NSPF  site  for 
the  installation  of  a  parallel  pipeline 
system  (e.g.,  one  pipeline  for  sludge  and 
one  pipeline  for  reclaimed  water) 
connecting  to  the  NCWRP.  Alternatives 
for  FIRP/NSPF  include  the  No  Action 
Alternative  and  several  alternatives 
which  are  particular  to  the  individual 
elements  of  FIRP/NSPF. 

The  No  Action  Alternative  was 
rejected  in  favor  of  the  Proposed  Project 
based  on  its  failure  to  meet  the  basic 
purpose,  need  and  objectives  of  the 
project.  It  was  also  rejected  because 
continued  reliance  on  the  existing  Fiesta 
Island  sludge  processing  facility  would 
result  in  a  number  of  legal,  technical, 
environmental,  and  land  use  conflicts. 

Alternative  sites  for  the  FIRP/NSPF 
were  considered  in  comparison  to  the 
Proposed  Project.  They  were  found  to  be 
either  more  environmentally 
constrained,  less  efficient,  or  not  as 
responsive  to  the  basic  project 
objectives. 

Alternatives  for  dealing  with  the  site 
grading  overburden  were  considered. 
They  included  mounding  the 
overburden  on  NAS  Miramar  and 
trucking  overburden  off  the  station.  The 
onsite  mounding  alternative  is  the 
preferred  alternative  based  on  fewer  air 
quality  and  traffic  impacts  and  reduced 
costs  as  compared  to  the  offsite  haul 
option. 

Three  alternatives  for  the  site  access 
road  were  analyzed:  Northern  Access 
Route;  Central  Access  Route;  and 
Southern  Access  Route.  The  Southern 
Access  Route  with  a  temporary  Central 
Construction  Road  is  the  alignment 
selected. 

Alternative  alignments  of  the  FIRP/ 
NSPF  Pipeline  Corridor  were 
considered.  The  Proposed  Pipeline 
Project  achieves  the  best  balance  of 
feasibility  and  environmental 
sensitivity,  especially  relative  to 
avoiding  coastal  sage  scrub  and  vernal 
pools. 

Overall,  the  Proposed  FIRP/NSPF 
Project  was  found  to  be  the  only 
alternative  which  substantially 
minimize  environmental  degradation 
and  met  the  basic  purpose,  need,  and 
objectives  of  the  project.  Therefore,  it  is 
considered  to  be  the  environmentally 
preferred  alternative. 

WMLOD 

The  Proposed  WMLOD  Project 
involves  the  disposal  of  approximately 
6  million  cubic  yards  of  overburden 
associated  with  approved,  ongoing 
excavation  at  the  West  Miramar 
Landfill.  The  Proposed  Project  identifies 
mounding  overburden  on  three  areas 
(the  North,  West,  and  East  Mounding 
Areas)  and  transporting  the  overburden 


from  the  excavation  area  to  the 
mounding  areas  via  an  enclosed  electric 
conveyor  belt  system  mounted  on  steel 
trusses. 

A  No  Action  Alternative  was 
considered  and  rejected  due  to  potential 
impacts  associated  with  substantially 
reducing  or  eliminating  capacity  of  the 
West  Miramar  Landfill.  An  alternative 
of  trucking  the  overburden  offsite  was 
considered  and  rejected  in  favor  of  the 
Proposed  Project  based  on 
comparatively  greater  air  quality 
impacts,  traffic  impacts,  and  costs. 

Alternatives  for  transporting  the 
overburden  onsite  via  scrapers  on  off- 
road  routes  or  haul  trucks  on  paved 
roads  were  considered.  They  were 
rejected  in  favor  of  the  Proposed  Project 
based  on  greater  impacts  to  biological 
resources  and  greater  air  quality 
impacts. 

Except  as  discussed  below,  the 
proposed  WMLOD  project  is  considered 
to  be  the  environmentally  preferred 
alternative. 

FIRP/NSPF  and  WMLOD  Phasing 
Modification 

Since  the  release  of  the  Final  EIS.  a 
modification  to  the  proposed  phasing  of 
the  FIRP/NSPF  and  WMLOD  projects 
has  occurred.  The  modification  is  a 
result  of  consultations  between  the  City, 
the  Department  of  the  Navy,  the  U.S. 
Fish  and  Wildlife  Service  (USFWS),  the 
U.S.  Army  Corps  of  Engineers,  and  the 
California  Department  of  Fish  and  Game 
relative  to  potential  direct  and  indirect 
iinpacts  to  biological  resources. 

The  City,  the  Department  of  the  Navy, 
and  the  resources  agencies  recognize 
vernal  pools  as  being  a  significant 
biological  resource  and  agree  that 
impacts  to  such  resources  should  be 
avoided  when  practicable  and 
mitigated/compensated  when  impacts 
are  unavoidable.  The  Final  EIS  and  the 
USFWS  Biological  Opinion  for  the 
project  dated  29  September  1994 
establish  mitigation  measures  which 
address  both  direct  and  indirect  impacts 
to  vernal  pools.  Such  requirements 
include  acquiring  off^site  vernal  pools  to 
compensate  for  the  loss  of  onsite  vernal 
pools  and  set  forth  mitigation  ratios 
based  on  the  specific  nature  of  the 
impacted  vernal  pool  (i.e.,  mitigation 
ratio  of  2:1  for  impacts  to  vernal  pools 
on  native  soil,  a  2:1  ratio  for  impacts  to 
vernal  pools  containing  San  Diego  fairy 
shrimp,  a  1:1  ratio  for  impacts  to  vernal 
pools  located  on  landfill  material  and 
having  two  or  more  vernal  pool 
indicator  species,  and  a  ratio  of  0:1  for 
vernal  pools  on  landfill  material  having 
less  than  two  indicator  species).  The 
removal  of  onsite  vernal  pools  can  only 
occur  to  the  extent  that  the  necessary 


offsite  mitigation  has  been  secured.  The 
phasing  modification  enhances  the 
feasibility  and  timeliness  of 
implementing  these  mitigation 
requirements  for  specific  Phase  1 
projects. 

For  the  FIRP/NSPF  project,  the 
phasing  modification  will  result  in  the 
deferral  of  vernal  pool  impacts 
associated  with  FIRP/NSPF  overburden 
disposal.  The  modification  would  limit 
the  placement  of  FIRP/NSPF 
overburden  to  only  the  northeast 
portion  of  the  West  Mounding  Area 
where  there  are  no  vernal  pools.  The 
modifications  would  also  delete  the  East 
Mound  Area  from  use  in  Phase  I 
implementation.  In  conjunction  with 
the  reduce  "footprint"  of  the  FIRP/NSPF 
mound,  the  segment  of  the  Southern 
Access  Road  which  follows  the  base  of 
the  mound  would  be  realigned  to  avoid 
most  of  the  existing  vernal  pools.  These 
refinements  to  the  grading  program  and 
the  associated  reduction  in  vernal  pool 
impacts  enable  the  City  to  meet  vernal 
pool  mitigation  requirements  for  FIRP/ 
NSPF. 

Postponement  of  WMLOD  mounding 
at  the  West  Mound  location  will  delay 
the  direct  impacts  to  vernal  pools  and 
enable  the  City  to  more  fully  address  the 
vernal  pool  mitigation  requirements 
currently  set  forth  in  the  USFWS 
Biological  Opinion  for  the  project.  The 
ultimate  implementation  of  the  vernal 
pool  mitigation  requirements  for  the 
WMLOD  West  Mound  may  be  affected 
by  additional  regulatory  consideration 
related  to  the  removal  of  vernal  pools  as 
part  of  landfill  maintenance;  however, 
any  variation  from  the  current 
Biological  Opinion  requirements  for  the 
WMLOD  West  Mound  would  likely 
involve  a  new  Section  7  consultation 
pursuant  to  the  Endangered  Species  Act. 

Reconsideration  of  mounding  at  the 
East  Mound  location  will  delay 
potential  direct  and  indirect  impacts  to 
adjacent  vernal  pools  within  the 
Miramar  Mounds  Natural  Landmark 
imtil  additional  environmental 
documentation  has  been  prepared.  Such 
information  could  be  developed  within 
the  3+  years  of  Phase  I  WMLOD  activity. 
It  is  anticipated  that  supplemental 
Section  7  consultation  with  the  USFWS 
will  be  required  to  implement  WMLOD 
activity  proposed  to  occur  as  Phase  11/ 
III  projects. 

Biological  Opinion 

It  is  the  opinion  of  the  USFWS  that 
the  Proposed  GDP  and  FIRP/NSPF/ 
WMLOD  Projects  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  coastal  California  gnatcatcher,  least 
Bell's  vireo,  San  Diego  fairy  shrimp.  San 
Diego  button-celery,  or  San  Diego  mesa 


mint.  Mandatory  terms  and  conditions 
are  included  in  the  USFWS  Biological 
Opinion  and  will  be  implemented  as 
part  of  the  Project.  The  conclusions  of 
the  Biological  Opinion  are  made  for  the 
following  reasons:  (1)  Direct,  indirect, 
and  cumulative  impacts  of  this 
proposed  action  have  been  minimized 
and  will  be  compensated;  and  (2)  Direct 
impacts  to  suitable  habitat  for  these 
species  represents  a  small  percentage  of 
the  suitable  habitat  within  San  Diego 
County.  Key  measures  to  mitigate 
impacts  to  biological  resources,  as 
embodied  within  the  EIS  and  in  the 
Terms  and  Conditions  of  the  USFWS 
Biological  Opinion,  include,  but  are  not 
limited  to:  Resource  avoidance 
measures  such  as  clearly  delineating 
proposed  limits  of  grading,  controlling 
dust  generation  and  potential  erosion/ 
sedimentation,  educating  construction 
personnel  about  local  biological 
resources  and  other  measures  to  protect 
biological  resources  from  direct  and 
indirect  impacts  of  project  development 
nearby;  revegetation  requirements  for 
areas  of  temporary  disturbance  such  as 
the  FIRP/NSPF  pipeline  corridor  and 
the  overburden  disposal  mounds;  offsite 
resources  acquisition  to  compensate  for 
onsite  permanent  loss  of  biological 
resources.  This  latter  requirement 
particularly  relates  to  vernal  pool 
impacts  and  provides  for  offsite  vernal 
pool  acquisition  and/or  restoration  as 
mitigation  for  onsite  impacts. 

Mitigation  Monitoring 

A  comprehensive  mitigation 
monitoring  program  has  been  developed 
in  conjunction  with  the  EIS  analysis  of 
the  GDP  and  of  the  FIRP/NSPF  and 
U7>4LOD  projects  and  will  be 
implemented  through  all  phases  of  the 
project.  A  copy  of  the  mitigation 
monitoring  program  may  be  obtained  at 
the  address  set  forth  below. 

Clean  Air  Act  Conformity 
Determination 

In  compliance  with  Environmental 
Protection  Agency  (EPA)  regulations 
promulgated  through  40  CFR  Part  93. 
the  Department  of  the  Navy  included 
within  the  EIS  an  analysis  of  the 
project's  conformity  with  the  Clean  Air 
Act.  The  analysis  found  that  the  project 
emissions,  both  in  terms  of  emissions 
for  each  element  of  the  GDP  and  for  the 
GDP  as  a  whole  (cumulative  emissions), 
would  be  below  the  de  minimis  levels 
established  by  the  rule.  It  should  be 
noted  that  while  the  ozone  attainment 
status  for  the  San  Diego  Afr  Basin  is 
currently  being  revised  &t)m  "Severe"  to 
"Serious",  the  de  minimis  finding  is 
based  on  the  more  restrictive  standard 
(e.g.,  project  total  NOX  emissions  are 
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less  than  the  25  tons  per  year  (TPY) 
standard  for  "Severe"  nonattainment 
areas;  which  is  well  below  the  50  TPY 
standard  for  "Serious"  nonattainment 
areas). 

Questions  regarding  the  action  may  be 
directed  to:  Commanding  Officer,  NAS 
Miramar,  45429  Miramar  Way,  San 
Diego,  CA  92145-5005  (Attn:  Mr.  Roger 
Hillhouse,  Staff  Civil  Engineer,  Code 
187.RH),  telephone  (619)  537-1102, 

Dated:  September  30, 1994. 
Elsie  L.  Muiuell, 

Deputy  Assistant  Secretary  of  the  Navy 
(Environment  and  Safety). 

Dated:  October  4 , 1 994. 
Saundra  K.  Melancon, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-24879  Filed  10-6-94;  8:45  am) 

BILUNQ  COOE  3810-AE-M    ' 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  conunents  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  7, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-991 5 . 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.  S.  C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
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Hederal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
v^aive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
vfould  defeat  the  purpose  of  the 
iliformation  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
ith  any  agency's  ability  to  perform  its 
tatutory  obHgations.  The  Acting 
irector  of  the  Information  Resovutes 
anagement  Service,  publishes  this 
tice  containing  proposed  information 
Uection  requests  prior  to  submission 
these  requests  to  OMB.  Each 
oposed  information  collection, 
_  ouped  by  office,  contains  the 
fillowing:  (1)  Type  of  review  requested, 
,  new,  revision,  extension,  existing 
reinstatement;  (2)  Title;  (3)  Frequency 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
recordkeeping  burden;  and  (7)  Abstract. 
pMB  invites  public  comment  at  the 
a  idress  specified  above.  Copies  of  the 
r  quests  are  available  from  Patrick  J. 
S  lerrill  at  the  address  specified  above. 

Dated:  October  3, 1994. 
Ii  igrid  Kolb, 

A  cting  Director,  Information  Resources 
\  anagement  Service. 

C  ffice  of  Elementary  and  Secondary 
E  iucation 

7  ^736  of  Review:  Extension 

7  itle:  Application  for  Grants  Under  the 

Migrant  Education  Program — Chapter 

1 
f  '^ueixcy:  Annually 
/  ffected  Public:  State  or  local 

governments 
I  sporting  Burden: 

Responses:  51 

Burden  Hours:  6,120 
I  Kordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
J  bstract:  State  Education  Agencies  must 

submit  an  application  for  Federal 

assistance  to  operate  a  Migrant 

Education  Program  to  meet  the  special 

needs  of  migrant  children. 

C  ffice  of  Postsecondary  Education 

wpe  of  Review:  Reinstatement 

it/e:  Reports  of  Performance  and 

Financial  Status  for  the  Cooperative 

Education  Program 

•equency:  Annually 
Affected  Public:  Non-profit  institutions 
f  sporting  Burden: 

Responses:  187 

Burden  Hoiirs:  935 
/  scordkeeping  Burden: 

Recordkeepers:  187 

Burden  Hours:  2,244 
/  bstract:  This  performance  and 

financial  status  report  will  be  used  to 


monitor  grant  awards  to  institutions 
of  higher  education  and  public  and 
private  nonprofit  organizations  by  the 
Cooperative  Education  Program.  The 
Department  will  use  the  information 
for  program  management  and 
evaluation. 

Oflfice  of  the  Under  Secretary 

Type  of  Review:  New 

Title:  National  Evaluation  of  Effective 

Workplace  Literacy  Programs 
Frequency:  Annually 
Affected  Public:  Individuals  or 
households;  Businesses  or  other  fo" 
profit 
Reporting  Burden: 
Responses:  4,398 
Burden  Hours:  7,850 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  National  Evaluation  of 
Effective  Workplace  Literacy 
Programs  calls  for  an 
implementation  study  which  will 
involve  site  visits  and  document 
reviews,  and  a  participant  outcomes 
study  which  will  collect 
longitudinal  data  from  workers  and 
employers. 
[FR  Doc.  94-24852  Filed  10-6-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Notice  of  Renewal  of  the  Charter  of  the 
American  Statistical  Association 
Committee  on  Energy  Statistics 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463),  I 
hereby  certify  that  the  renewal  of  the 
charter  of  the  American  Statistical 
Association  Committee  on  Energy 
Statistics  is  essential  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  Energy  by  law.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat 
of  the  General  Services  Administration, 
pursuant  to  41  CFR.  section  101-6.1029. 

The  purpose  of  the  Committee  is  to 
provide  advice  on  a  continuing  basis  to 
the  Administrator  of  the  Energy 
Information  Administration,  including: 

1.  Periodic  reviews  of  the  elements  of 
Energy  Information  data  collection  and 
analysis  programs  and  the  provision  of 
recommendations; 

2.  Advice  on  priorities  of  technical 
and  methodological  issues  in  the 
planning,  operation,  and  review  of 
Energy  Information  statistical  programs: 
and 

3.  Advice  on  matters  concerning 
improved  energy  modeling  and 


forecasting  tools,  particularly  regarding 
their  functioning,  relevancy,  and  results. 

Further  information  concerning  this 
Committee  can  be  obtained  from  Rachel 
Murphy  Samuel  (202)  586-3279. 

Issued  in  Washington.  DC  on  Octol)er  4, 
1994. 

Marcu  L.  Morris, 

Advisory  Committee  Management  Officer. ' 
(FR  Doc.  94-24921  Filed  10-6-94;  8:45  ami 
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Environmental  Management  Site 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
meeting: 

DATES  AND  TIMES:  Monday,  October  24, 
1994:  6:00  p.m.-7  p.m.  (public  comment 
session);  Tuesday,  October  25. 1994: 
8:30  a.m.  to  4:00  p.m. 
ADDRESSES:  The  public  comment 
session  will  be  held  at:  The  Aiken 
Conference  Center,  215  The  Alley. 
Aiken.  South  Carolina. 

The  board  meeting  (Tuesday.  October 
25)  will  be  held  at:  Savannah  River  Site 
Administration  Area.  Building  703- 
41A,  Aiken,  South  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Heenan.  Manager.  Environmental 
Restoration  and  Solid  Waste, 
Department  of  Energy  Savannah  River 
Operations  Office.  P.O.  Box  A.  Aiken. 
SC  29802  (803) 725-8074. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda 

Monday,  October  24,  1994 

6:00  p.m. — Public  Comment  Session  (5- 

minute  rule) 
7:00  p.m.— Adjourn 

Tuesday.  October  25,  1994 

8:00  a.m.— Coffee 

8:30  a.m.— Briefings  on  DOE  Budget 

Issues 
3:30  p.m. — Public  Comment  Session  (5- 

minute  rule) 
4:00  p.m. — Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday,  October  24, 1994. 


Public  Participation:  The  meeting  is 
open  to  the  pubUc.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Tom  Heenan's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderiy 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday  e.xcept 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Tom  Heenan. 
Department  of  Energy.  Savannah  River 
Operations  Office,  P.O.  Box  A.  Aiken. 
SC  29802.  or  by  calling  him  at  (803)- 
725-8074. 

Issued  at  Washington.  DC  on  Octolxsr  4 
1994. 

Rachel  M.  Samuel, 

Acting  Advisori'  Commiltne  Mana"cmvnt 
Officer. 

(FR  Doc.  94-24917  Filed  10-6-94:  8:45  ami 
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Environmental  Management  Site 
Specific  Advisory  Board,  Idaho 
National  Engineering  Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB). 
Idaho  National  Engineering  Laborator>-. 
DATES:  Tuesday,  October  25.  1994  from 
8:00  a.m.  Mountain  Daylight  Time 
(MDT)  until  6:00  p.m.  MDT  and 
Wednesday.  October  26.  1994  from  7:30 
a.m.  MDT  until  5:00  p.m.  There  will  be 
a  public  availability  session  Tuesday. 
October  25. 1994  from  5:00  to  6:00  p.m. 
MDT. 

ADDRESSES:  Holiday  hin-Westbank. 
Bannock  Room.  475  River  Parkway. 
Idaho  Falls.  ID  83401.  contact:  Jerry 
Larsen.  (208)  523-8000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Idaho  National  Engineering  Laboratory 
hiformation  1-800-708-2680  or  Marsha 
Hardy,  Jason  Associates  Corporation 
Staff  Support  1-208-522-1662. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Board  will  continue 
to  develop  operating  procedures  and 
identify  and  prioritize  possible 
Department  of  Energy.  Environmental 
Protection  Agency,  and  State  of  Idaho 
issues  for  Board  recommendations. 

Tentative  Agenda 

Monday,  October  25,  1994 

8:00  a.m.— Sign-in  and  Registration 
8:30  a.m. — Facilitator  Introduction 

Miscellaneous  Business 

•  Agenda  Review/Revision/ 
Acceptance 

Old  Business 

•  DDFO  Report 

•  Chair  Report 

•  Procedures-Writing  Majority/ 
Minority  Reports 

•  Responding  to  public  comraont  ~ 

•  Committee  Reports 

Member  Reports 

•  Fissile  Materials  PEIS  Report 

•  NIOSH  Report 

•  Dose  Reconstruction  Study  Report 

•  Other  member  reports 

•  Standing  Committee  Reports 

•  Public  Communication — CRP 

•  Budget 

•  .Amendment 

•  Member  Select  io.i 

•  Training 

10:00  a.m.— Break 

10:15  a.m. — Ovcr\'icw  Site  Strategic 

Plan 
11:15  a.m.— Site  Strategic  Plan  (Q&.A) 
12:00  a.m.— Lunch  Break 
1 :00  p.m.— EM  SSAB-INEL  Work 

Development  Program  for  Fiscal 

Year  1995 
2:00  p.m.— Break 
2:15  p.m.— Draft  Site  Treatment  Plan 

Workshop 
3:45  p.m.— DSTP  Discussion 
4:45  p.m. — Break 

5:00  p.m.— Public  Comment  Availability 
6:00  p.m. — Adjourn  Day  1 

Tuesday,  August  30.  1994 

7:30  a.m. — Sign-In  and  Registration 
8:00  a.m. — Public  Comment  Evaluation 

from  Day  1.  Old  Business  from  Dav 

1 
8:30  a.m.— DSTP  Discussion  and 

Workshop 
9:30  a.m.— Break 
9:45  a.m.— Formation  of  EM  SSAB  INEL 

DSTP  Recommendations 
10:45  a.m.— Finalize  E.M  SSAB-INEL 

Recommendations 
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12:00  p.m. — Lunch  Break 
1:00  p.in. — Land  Use 
2:45  p.m. — Break 
3:00  p.m. — Land  Use  Discussions 
4:30  p.jn.— Confirm  Next  EM  SSAB- 
INEL  Meeting  date(s)  and  Location 
Develop  Draft  Agenda  Items  for 
Next  Meeting 
5:00  p.m. — Adjourn  Day  2 
A  final  agenda  will  be  available  at  the 
meeting. 

Public  Ck)mment  Availability:  The 
two-day  meeting  is  open  to  the  public, 
with  a  Public  Comment  Availability 
session  scheduled  for  Tuesday,  October 
25, 1994  from  5:00  p.m.  to  6:00  p.m. 
MDT.  The  Board  will  be  available 
during  this  time  period  to  hear  verbal 
public  comments  or  to  review  any 
written  public  comments.  If  there  are  no 
members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Idaho  National  Engineering 
Laboratory  Information  fine  or  Marsha 
Hardy,  Jason  Associates,  at  the    ~ 
addresses  or  telephone  numbers  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  October  4, 
1994. 
Rachel  M.  Samuel, 

Acting  Advisory  Committee  Management 
Officer. 

IFR  Doc.  94-24920  Filed  10-6-94;  8:45  ami 
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Bonneville  Power  Administration 

Availability  of  ttie  Bonneville 
Purchasing  Instructions  (BPI) 

AGENCY:  Bonneville  Power 

Administration  (BPA),  DOE. 

ACTION:  Notice  of  doamient  availability. 
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5  jMMARY:  Copies  of  the  BPI  which 

e  itablishes  the  procedures  BPA  uses  in 

t  le  solicitation,  award,  and 

a  iministration  of  its  purchases  of  goods 

a  id  services  including  construction, 

a|id  the  Bonneville  Financial  Assistance 
structions  (BFAI)  which  estabUshes 
e  procedures  BPA  uses  in  the 
licitation,  award,  and  administration 
financial  assistance  instruments 

(principally  grants  and  cooperative 
reements)  are  available  from  BPA  for 
5  and  $10  each,  respectively. 
DRESSES:  Copies  of  the  BPI  or  BFAI 
ay  be  obtained  by  sending  a  check  for 
le  proper  amount  to  the  Head  of  the 
antracting  activity.  Routing  AE, 

Blonneville  Power  Administration,  P.O. 

I  ox  3621,  Portland,  Oregon  97208- 

3  521.- 

F  }R  FURTHER  INFORMATION  CONTACT: 
1  he  Public  Involvement  Office,  1-800- 

6  22-4519. 

S  JPPLEMENTARY  INFORMATION:  BPA  was 
e  itablished  in  1937  as  a  Federal  Power 
N  [arketing  Agency  in  the  Pacific 
^  orthwest.  BPA  operations  are  financed 
fi  om  power  revenues  as  opposed  to 
a  mual  appropriations.  Its  purchasing 
oberations  are  conducted  under  16 

S.C.  832  et  seq.  and  related  statutes, 
pursuant  to  these  special  authorities,  the 
I  PI  is  promulgated  as  a  statement  of 
p  urchasing  policy  and  as  a  body  of 
ii  iterpretative  regulations  governing  the 
c  induct  of  BPA  purchasing  activities.  It 
ii  significantly  different  from  the 
F  sderal  Acquisition  Regulation,  and 
r  iflects  BPA's  private  sector  approach  to 
p  archasing  the  goods  and  services 

V  hich  it  requires.  The  BPI  is  available 

0 1  two  3*/t  inch  diskettes  in  Microsoft's 

V  ^ord  for  Windows  format,  in  addition 
ti )  the  printed  version.  Please  specify 

V  hich  is  desired  when  placing  the 
0  rder.  BPA's  financial  assistance 

0  derations  are  conducted  under  16 

1  .S.C.  832  et  seq.,  and  16  U.S.C.  839  et 
s  ?g.  The  BFAI  express  BPA's  financial 
a  isistance  policy.  The  BFAI  also 

c  jmprise  BPA's  rules  governing 
i  aplementation  of  the  principles 
p  rovided  in  the  following  0MB 
circulars: 
-21    Cost  principles  applicable  to 

grants,  contracts,  and  other 

agreements  within  stitutions  of 

higher  education. 
4-87    Cost  principles  applicable  to 

grants,  contracts,  and  other 

agreements  with  State  and  local 

governments. 
-102    Uniform  administrative 

requirements  for  grants  in  aid  to 

State  and  local  governments,  and 

the  common  rule. 
-110    Grants  and  agreements  with 

institutions  of  hi^er  education. 


liMI 


hospitals  and  other  nonprofit 
organizations. 

A-12    Cost  principles  applicable  to 
grants,  contracts,  and  other 
agreements  with  nonprofit 
organizations. 

A-128    Audits  of  State  and  local 
governments.  BPA's  solicitations 
include  notice  of  applicability  and 
availability  of  the  BPI  and  the  BPAI. 
as  appropriate,  for  the  information 
of  offerors  on  particular  purchases 
or  financial  assistance  transactions. 

Issued  in  Portland,  Oregon,  on  September 
28, 1994. 

Steven  C.  Kallio, 

Assistant  to  the  Administrator  for  Contracts 
and  Property  Management. 

[FR  Doc.  94-24916  Filed  10-6-94;  8:45  am] 

BILUNG  COOE  «4S0-01-^-M 


Energy  Information  Administration 

American  Statistical  Association 
Committee  on  Energy  Statistics; 
Notice  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  American  Statistical  Association's 
Committee  on  Energy  Statistics,  a  utilized 
Federal  Advisory  Committee. 

Date  and  time:  Thursday,  October  27,  9;30 
a.m.-4:45  p.m.;  Friday,  October  28,  9:00 
a.m.-12:00  p.m. 

Place:  Holiday  Inn-Capitol,  550  C  Street 
SW.,  Washington,  DC. 

Contact:  Ms.  Renee  Miller,  EIA  Committee 
Liaison,  U.S.  Department  of  Energy,  Energy 
Information  Administration,  EI-72, 
Washington,  DC  20585,  Telephone:  (202) 
254-5507. 

Purpose  of  Committee:  To  advise  the 
Department  of  Energy,  Energy  Information 
Administration  (EIA),  on  EIA  technical 
statistical  issues  and  to  enable  the  EIA  to 
benefit  from  the  Committee's  expertise 
concerning  other  energy  statistical  matters. 

Tentative  Agenda: 

Thursday,  October  27, 1994 

A.  Opening  Remarlcs 

B.  Major  Topics 

1.  Issues  Pertaining  to  Petroleum  Price 
Data:  Timeliness  and  Data  Presentation 

2.  Assessing  E>ata  Needs  for  Models 

3.  Future  Directions  in  Electronic  Data 
Dissemination 

(Public  Comment) 

Friday.  October  28,  1994 

4.  Emissions  of  Greenhouse  Gases 

5.  Estimating  Uncertainty  in  NCMS 
(Public  Comment) 

C  Topics  for  Futiu«  Meetings 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairperson  of  the 
committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business.  Written 


statemeots  may  be  filed  with  the  committse 
either  before  or  after  the  meeting.  If  there  are 
any  questions,  please  contact  Ms.  Renee 
Miller.  EIA  Committee  Liaison,  at  the  address 
or  telephone  number  listed  above  or  Mrs. 
Antoinette  Martin  at  (202)  254-5409. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Public  Reading  Room 
(Room  lE-290).  1000  Independence  Avenu« 
SW.,  Washington,  DC  20585,  (202)  586-6025, 
between  the  hours  of  9KX)  a.m.  and  4:00  p.m., 
Monday  through  Friday. 

Issued  at  Washington,  DC  on  October  4. 
1994. 

Marda  Morris, 

Advisory  Committee  Management  Officer. 
IFR  Doc  94-24915  Filed  10-6-94;  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP93-70-004] 

Black  MarUn  Pipeline  Company;  Report 
of  Refund 

October  3, 1994. 

Take  notice  that  on  September  29, 
1994,  Black  Marlin  Pipeline  Company 
(Black  Marlin)  submitted  a  refund  report 
reflecting  amounts  refunded  to  its 
customers  on  September  30, 1994,  in 
compliance  with  a  Commission  Order 
dated  July  20,  1994,  in  Docket  Nos. 
RP93-70-003,  CP93-441-000  and 
CP75-93-000. 

In  accordaooe  vrith  the  terms  of  the 
Commission's  Order,  Black  Marlin 
states  that  it  has  refunded  to  each  of  its 
customers  an  amount,  including 
interest,  equal  to  the  difference  between: 
(1)  the  total  payments  actually  made  by 
each  customer  for  services  rendered  to 
it  during  the  period  August  1,  1993, 
through  August  21, 1994;  and  (2)  the 
"total  payments  that  each  customer 
would  have  made  for  such  services  if 
the  rates  paid  by  the  customer  during 
this  period  had  equaled  the  refund  rates. 
The  refund  rates  are  contained  in 
Second  Substitute  Third  Revised  Sheet 
No.  4  and  Substitute  Fourth  Revised 
Sheet  No.  4  as  set  forth  in  Black 
Marlin's  May  17,  1994,  Offer  of 
Settlement  by  Black  Marlin  Pipeline 
Company  and  Motion  for  Approval  of 
Stipulation  and  Agreement. 

Black  Marlin  states  that  copies  of  the 
filing  have  been  served  on  all  parties  to 
the  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^gy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
uith  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  October  11, 1994.  Protests  will  be 


considered  by  the  Commission  in 

determining  the  appropriate  actions  to 

be  taken,  but  virill  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasbeU, 

Secretary. 

[FR  Doc  94-24858  Filed  10-6-94;  8:45  ami 

B4LUNG  COOE  S717-01-M 

[Docket  No.  RP94-363-001] 

Koch  Gateway  Pipeline  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  3, 1994. 

Take  notice  that  on  September  29. 
1994,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
to  be  effective  September  17, 1994: 
Substitute  Original  Sheet  No.  4010 

Koch  Gateway  states  that  the  above 
referenced  tariff  sheet  reflects  Koch 
Gateway's  compliance  with  the 
Commission's  order  issued  in  this 
docket  September  16. 1994.  Koch 
Gateway  states  that  Section  34  of  its 
General  Terms  and  Conditions  (GT&C) 
has  been  modified  to  clarify  that  it  will 
only  sell  its  own  excess  storage  gas 
inventory.  Koch  Gateway  has  revised 
Section  34  of  its  GT&C  to  state  that  it 
will  not  sell  gas  in  Customers'  FSS,  ISS 
or  NNS  storage  accounts.  Also,  Koch 
Gateway  and  inadvertently 
characterized  the  sale  as  pursuant  to  an 
open  auction.  Koch  Gateway  has  revised 
that  language  to  state  the  sale  will  be 
pursuant  to  an  open  season. 

Koch  Gateway  also  states  that  the 
filing  is  being  mailed  to  all  parties  on 
the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
uith  Section  385.211  of  the 
Commission's  regulations.  All  such 
protests  should  be  filed  on  or  before 
October  11, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  94-24859  Filed  10-6-94;  8:45  am] 

BtUMG  CODE  f717-01-M 


[Docket  Na  RP94-407-00(q 

Mississippi  River  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

October  3, 1994. 

Take  notice  that  on  September  28, 
1994  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  October  1. 1994: 

Sixth  Revised  Sheet  No.  5 
Sixth  Revised  Sheet  No.  6 
Sixth  Revised  Sheet  No.  7 

MRT  states  that  the  purpose  of  the 
filing  is  to  adjust  its  rates  to  reflect 
additional  Gas  Supply  Realignment 
Costs  (GSRC)  of  $329,879,  plus 
applicable  interest  pursuant  to  Section 
16.3  of  the  General  Terms  and 
Conditions  of  MRT's  tariff  MRT  states 
that  its  Chng  includes  the  "Price 
Differential"  cost  of  continuing  to 
perform  imder  certain  gas  supply 
contracts  during  the  months  of  April 
through  June  1994. 

MRT  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its  affected 
customers  and  the  State  Commissions  of 
Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  11, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  CasbeU, 
Secretary. 

IFR  Doc.  94-24860  Filed  10-6-94:  8:45  am) 
BILUNO  COOE  C717-01-M 

[Docket  No.  MT94-27-000] 

Northwest  Pipeline  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  3. 1994. 

Take  notice  that  on  September  28. 
1994,  Northwest  PipeUne  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
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Volume  No.  1,  the  following  sheets  with 
a  proposed  effiective  date  of  August  1, 
1994: 

Third  Revised  Sheet  No.  200 
Third  Revised  Sheet  No.  239 
Second  Revised  Sheet  No.  240 
First  Revised  Sheet  No.  241 
Second  Revised  Sheet  No.  242 
First  Revised  Sheet  No.  243 
First  Revised  Sheet  No.  279 
Second  Revised  Sheet  No.  280 
First  Revised  Sheet  No.  295 
Original  Sheet  No.  295-A 
First  Revised  Sheet  Nos.  296  through  300  - 
Original  Sheet  Nos.  302  through  302-D  Sheet 
No.  303 

Northwest  states  that  the  purpose  of 
this  filing  is  to  proposed  changes  to  the 
General  Terms  and  Conditions  of  its 
Tariff  to  conform  with  the  Final  Rule  on 
Order  No.  566,  Standards  of  Conduct 
and  Reporting  Requirements  for 
Transportation  and  Affiliate 
Transactions,  issued  by  the  Federal 
Energy  Regulatory  Commission 
(Commission)  on  June  17, 1994.  The 
filing  also  includes  a  new  form  or 
agreement  to  be  added  to  Northwest's 
Tariff  which  authorizes  Shippers  to 
make  transactions  on  Northwest's 
Electronic  Bulletin  Board.  This  filing 
also  revises  the  Form  of  Transportation 
Request  to  include  relevant  references  to 
all  of  Northwest's  current  open  access 
transportation  and  storage  services. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.21 1'of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests' 
should  be  filed  on  or  before  October  1 1 , 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretory. 

IFR  Doc.  94-24861  Filed  10-6-94;  8:45  ami 
BU.UNO  COOC  6717-01-M 


Docket  No.  TM94-2-37-004] 

lorthwest  Pipeline  Corporation; 
>roposed  Changes  In  FERC  Gas  Tariff 

October  3. 1994. 

Take  notice  that  on  September  29, 
1994,  Northwest  Pipeline  Corporation 
Northwest)  tendered  for  filing  as  part  of 
ts  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheet 
vith  a  proposed  effective  date  of 
October  1, 1994: 

Substitute  First  Revised  Substitute  Third 
Revised  Sheet  No.  5-A 

Northwest  states  that  the  purpose  of 
his  filing  is  to  comply  with  the 
Commission's  directives  in  its  Letter 
)rder  dated  September  20,  1994,  in 
)ocket  No.  TM94-2-37-003  (order), 
'he  order  required  Northwest  to  file  a 
evised  Tariff  Sheet  No.  50A  to  correct 
he  applicable  components  of  cost  in 
ootnotes  3,  7  and  9.  Northwest  states 
hat  it  also  changed  the  transmission 
osts  component  in  footnote  10  of  Sheet 
Jo.  5-A  from  762.220  to  761.1 7«  so  that 
his  footnote  would  also  reflect  the  total 
ost  on  First  Revised  Substitute  Third 
levised  Tariff  Sheet  No.  5. 

Northwest  states  that  a  copy  of  the 
iling  has  been  served  upon  all 
ntorvenors  in  Docket  No.  TM94-2-37- 
103,  upon  Northwest's  jurisdictional 
ustomers,  and  upon  affected  state 
cgulatory  commissions. 

Any  person  desiring  to  protest  said 
iling  should  file  a  protest  with  the 
ederal  Energy  Regulatory  Commission, 
125  North  Capitol  Street,  N.E., 
Vashington,  D.C.  20426,  in  accordance 
dth  Section  385.211  of  the 
commission's  Rules  and  Regulations, 
dl  such  protests  should  be  filed  on  or 
efore  October  11, 1994.  Protests  will  be 
onsidered  by  the  Commission  in 
etermining  the  appropriate  actions  to 
e  taken,  but  will  not  serve  to  make 
irotestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
nspection. 
ois  D.  Cashell, 
ccrctary. 
'R  Doc.  94-24862  Filed  10-6-94;  8:45  am) 
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Docket  No.  RP94-408-000] 

'  Villiston  Basin  Interstate  Pipeline 
I  Company;  Report  of  Refund 

( Ictober  3, 1994. 
Take  notice  that  on  September  29, 
994,  VVilliston  Basin  Interstate  Pipeline 
lompany  (VVilliston  Basin),  tendered  for 
ling  with  the  Federal  Energy 
legulatory  Commission  (Commission)  a 


refund  report  and  First  Revised  Sheet 
No.  385-A  to  Second  Revised  Volume 
No.  1  of  its  FERC  Gas  Tariff  pursuant  to 
Section  39  of  VVilliston  Basin's  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff. 

The  proposed  effective  date  of  the 
above-referenced  tariff  sheet  is 
September  29, 1994. 

VVilliston  Basin  states  that  on 
September  29, 1994,  refunds  were 
mailed  to  affected  customers  previously 
served  imder  Rate  Schedules  G-1  and 
SGS-1  of  First  Revised  Volume  No.  1  to 
VVilliston  Basin's  FERC  Gas  Tariff  to 
refund  the  remaining  balance  in 
VVilliston  Basin's  Accoimt  No.  191  as  of 
July  31, 1994,  with  interest  through 
September  29, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N\V.,  Washington 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  11, 1994,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  motion  to 
intervene.  Copies  of  the  filing  arc  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-24863  Filed  10-6-94;  8:45  am] 
BILLING  CODE  6717-01-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Motor  Challenge  Showcase 
Demonstration  Projects 

agency:  Department  of  Energy. 
ACTION:  Notice  inviting  participation. 

SUMMARY:  The  U.S.  Department  of 
Energy  (IX)E)  is  interested  in  obtaining 
proposals  from  industrial  electric  motor 
system  end  users  for  projects  that  are 
intended  to  demonstrate  and 
"showcase"  electric  motor  system 
energy  efficiency,  productivity,  and 
environmental  improvement  in  varied 
industrial  or  municipal  facilities  and 
settings.  Projects  selected  by  DOE  \vill 
become  "Showcase  Demonstrations" 
and  are  part  of  a  larger.  Federally- , 
sponsored  (DOE)  program  that  is  an 
industry-driven  collaborative  effort 
called  MOTOR  CHALLENGE.  The 


experiences  and  successful  results  to  be 
gained  from  the  Showcase 
Demonstrations  will  be  used  to 
encourage  other  U.S.  industrial 
companies  with  similar  applications  to 
adopt  efficient  electric  motor  systems, 
and  therefore,  to  increase  the  market 
penetration  of  efficient  electric  motor 
systems  on  a  widespread  basis  within 
the  U.S. 

DATES:  To  guarantee  consideration, 
preliminary  proposals  must  be  received 
by  January  18, 1995.  Preliminary- 
proposals  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  received  on  or  before  the  deadline 
date  or,  (2)  postmarked  on  or  before  the 
deadline  date.  Preliminary-proposals 
which  do  not  meet  the  deadline  will  be 
considered  late  applications  and  may 
not  be  considered.  The  preliminarily- 
accepted  Showcase  Demonstrations  are 
projected  to  be  announced  by 
approximately  February,  1995  and  will 
be  asked  by  DOE  to  provide  final- 
proposals.  The  final  proposals 
scheduled  due  date  is  approximately 
March,  1995.  DOE  is  expected  to 
finalize  Showcase  Demonstration 
project  selection  by  approximately 
April,  1995.  The  initial  Showcase 
Demonstration  Workshop  is  scheduled 
to  take  place  in  May,  1995.  It  is 
envisioned  that  selected  projects  will 
have  a  duration  of  no  more  than  18 
months,  and  therefore,  projects  are 
expected  to  be  completed  (the  project's 
costs  and  benefits  defined  and 
vahdated)  by  September,  1996. 
ADDRESSES:  PreUminary-proposals  and 
MOTOR  CHALLENGE  Partnership 
applications  should  be  submitted  to  the 
MOTOR  CHALLENGE  Information 
Clearinghouse:  MOTOR  CHALLENGE 
Information  Clearinghouse.  P.O.  Box 
43171,  Olympia,  Washington  98504- 
3171, 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  further  information  on  the 
MOTOR  CHALLENGE  Partnership,  to 
obtain  apphcation  forms  for  the 
Partnership,  or  to  make  inquiries  related 
to  the  Showcase  Demonstration  projects, 
call  the  MOTOR  CHALLENGE  Hotline 
at  1-800-662-2086. 
SUPPLEMEMTARV  INFORHHATION:  The 
MOTOR  CHALLENGE  program  is 
designed  to  reduce  greenhouse  gas 
emissions  through  increased  market 
penetration  of  efficient  electric  motor 
systems.  It  is  expected  that  industry 
participants  will  achieve  increased 
electric  motor  system  efficiency  through 
the  system  integration  of  a  variety  of 
technology  and  application  options 
including:  energy  efficient  electric 
motors,  adjustable  speed  drives,  and 
motor-driven  equipment  (e.g.,  pumps. 
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fans,  and  compressors)  within  industrial 
operations  and  processes.  DOE  is 
carrying  out  the  MOTOR  CHALLENGE 
program  with  industrial  and 
manufacturing  companies, 
municipalities,  electric  motor  and  drive 
manufacturers,  original  equipment 
manufacturers  (OEMs),  distributors, 
utilities,  energy  service  companies, 
research  institutes,  other  Federal 
agencies,  state  energy  agencies,  public 
interest  groups,  and  other  supporting 
organizations.  DOE  will  be  the  Federal 
agency  with  the  responsibility  of 
selecting  Showcase  Demonstration 
projects,  and  will  then  develop  an 
Agreement  between  the  government  and 
the  respective  selected  companies. 

The  MOTOR  CHALLENGE  program 
was  launched  on  October  19, 1993  by 
the  Federal  government  (DOE)  and 
industry  with  the  signing  of  the  MOTOR 
CHALLENGE  Compact  (dated  October 
13,  1993).  As  stated  within  the  MOTOR 
CHALLENGE  Compact.  DOE  would 
issue  an  appropriate  notice  to  solicit 
participants  in  the  MOTOR 
CHALLENGE  Showcase 
Demonstrations.  This  notice  satisfies 
such  a  commitment  by  DOE.  Projects 
selected  as  Showcase  Demonstrations  by 
DOE  will  be  those  of  greater  interest  as 
discussed  under  the  Technical        , 
Evaluation  Criteria  and  Review  Process 
section.  Project  teams  selected  to 
participate  will  receive  a  variety  of 
technical  assistance  from  DOE,  but  will 
not  receive  financial  assistance  to 
implement  the  demonstration  projects. 
Other  projects  that  are  evaluated  and 
determined  to  be  technically  feasible 
and  interesting,  but  are  not  selected  as 
Showcase  Demonstrations,  will  be 
recognized  by  DOE  for  inclusion  as 
MOTOR  CHALLENGE  Case  Study 
Briefs.  All  Case  Study  Brief  project 
teams  will  be  encouraged  by  DOE  to 
continue  their  efficient  electric  motor 
system  deployment.  All  Case  Study 
Brief  teams  will  be  informed  of  the 
Showcase  Demonstration  projects' 
progress  and  experiences.  The 
achievements  and  successful  results 
from  any  Case  Study  Brief  project  can  be 
recognized  through  the  voluntary 
reporting  of  the  energy  savings  and  the 
associated  greenhouse  gas  emission 
reductions  into  the  DOE  Electric  Motor 
Systems  Database  by  the  industrial  end- 
user  project  team. 

As  one  condition  of  proposing  to  be 
a  Showcase  Demonstration,  DOE 
requires  that  each  company, 
organization,  and/or  agency  of  a 
proposing  team,  simultaneously  join  the 
MOTOR  CHALLENGE  Partnership  by 
submitting  an  appropriately  completed 
application.  (The  availability  of 
application  forms  is  discussed  in  For 


Further  Information  Contact  section 
above). 

Benefits  of  Industry  Participation 

Industry  will  receive  many  benefits  to 
participating  as  a  MOTOR  CHALLENGE 
Showcase  Demonstration  project  team. 
The  principal  benefit  of  participation  is 
for  an  individual  company  to  achieve 
energy  efficiency,  productivity,  and 
environmental  performance  goals  faster 
than  otherwise.  This  will  primarily  be 
accomplished  by  the  adoption  of  a 
"systems  approach"  in  the  way  electric 
motor  and  drives  are  utilized  within 
industrial  operations  and  processes. 
Participation  in  the  Showcase 
E)emonstration  projects  provides 
leveraged  access  to  technical  assistance, 
and  more  reliable  information. 
Participants  will  use  the  experiences  of 
the  Showcase  Demonstrations  to 
replicate  opportunities  within  similar 
applications.  In  addition,  participants 
will  gain  national  recognition  for  taking 
a  leadership  role  in  a  unique  industrjV 
government  partnership.  A  secondary 
benefit  of  participation  is  to  catalyze 
and  to  solidify  strategic  alliances  among 
team  members  that  otherwise  would  be 
more  difficult  to  initiate  and/or  to 
maintain. 

Specifically,  the  MOTOR 
CI-L\LLENGE  Showcase  Demonstration 
project  teams  will  be  provided  the 
following  technical  assistance  and 
special  access  to  DOE-funded  activities: 

(1)  Input  to  Development  of  Technical 
Tools  and  Best  Practices 

DOE  will  support  the  development  of 
design-decision  tools,  best  practices, 
and  guidelines  on  various  electric  motor 
system  application  topics  (e.g.,  motors, 
adjustable  speed  drives,  pumps,  fans, 
compressors,  etc.).  Teams  will  pro\-ide 
input  to  DOE  to  ensure  that  the  tools, 
materials,  and  procedures  developed, 
appropriately  meet  industry's  design 
and  decision-making,  needs  and 
requirements. 

(2)  Performance  Validation 

DOE  will  pay  for  appropriate 
engineering  consulting  assistance  to 
advise  Showcase  Demonstration  teams 
on  performance  validation  issues. 
Working  jointly  with  individual  teams, 
the  consultants  will  assist  and  advise 
teams  on  the  development  and  design  of 
reliable  experimental  and  performance 
measurement  techniques  so  that  the 
demonstration's  costs  and  benefits  can 
be  validated.  At  the  completion  of  each 
project  the  engineering  consultants  will 
prepare  an  independent  performance 
validation. 
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(3)  Case  Study  Documentation  and 
Dissemination 

DOE  will  pay  for  the  development 
and  documentation  of  a  comprehensive 
case  history  for  each  Showcase 
Demonstration,  and  will  disseminate  the 
case  study  results  subject  to  team 
member's  and  independent  performance 
validator's  review  and  approval. 
Likevtrise,  DOE  will  provide  a 
compendium  of  Case  Study  Briefs. 

(4)  Access  to  Experts  Group 

Through  Oak  Ridge  National  Lab, 
DOE  will  assemble  an  Experts  Group  of 
consultants,  comprising  of  experts  in, 
for  example,  electric  motors,  drives, 
fluid  handling  equipment,  specific 
process  industries,  power  systems,  etc. 
Reasonable  access  to  the  Experts  Group 
will  be  provided  to  the  teams  to  acquire 
technical  assistance  and  advice. 

(5)  Participation  in  Showcase 
Demonstration  Workshops 

Team  members  will  be  invited  to 
DOE-sponsored  workshops  where  all 
Showcase  Demonstration  teams  will  be 
provided  the  opportunity  to  exchange 
valuable  information  and  to  discuss 
common  implementation  experiences 
with  industi7  counterparts.  These 
workshops  will  also  serve  to  inform 
participants  of  the  latest  available 
technology. 

Benefits  to  the  Government 

The  knowledge  and  experiences  of  the 
Showcase  Demonstrations  will  be  used 
in  future  DOE  efforts  to  assist  industry 
in  replicating  and  implementing 
efficient  electric  motor  systems.  DOE 
intends  that  the  long-term  result  of 
highlighting  the  exemplary  and  cost- 
effective  benefits  of  the  Showcase 
Demonstrations  is  the  accelerated  and 
increased  market  penetration  of  efficient 
electric  motor  systems  within  U.S. 
industry.  The  deployment  of  efficient 
industrial  electric  motor  systems  will 
contribute  significantly  to  greater  energy 
efficiency,  reduced  primary/source 
energy  consumption,  deferred  new 
power  generation  capacity,  improved 
industrial  productivity  and 
competitiveness,  and  enhanced 
environmental  protection  for  the  United 
States. 

Eligible  Project  Teams 

Only  industrial  or  municipal  electric 
motor  system  "end-users"  are  eligible  to 
submit  project  preliminary-proposals, 
and  for  those  preliminarily-selected  as 
Showcase  Demonstrations,  final 
proposals.  "End-users"  are  defined  as 
those  companies  who  own  and  operate 
the  facility  where  the  demonstration 
will  occur.  In  addition  to  end-user 


participation,  a  project  team  may 
ihvolve  other  pwtners  including,  but 
ijot  limited  to,  motor  and  drive 
dianufacturers,  original  equipment 
manufacturers  (O^s).  distributors, 
I  tilities.  energy  service  companies,  state 
e  nergy  offices,  research  institutions,  etc. 
I  nd-user  proposers  are  encouraged  to 
i  iclude  such  participation.  Other  non- 
e  nd  user  entities  are  also  encouraged  to 
c  atalyze  and  support  preliminary- 
f  roposal  submission  by  end-user  project 
t  tarns. 

I  idustry  Showcase  Demonstration. 
I  reject  Team  Obligations 

Each  proposing  project  team  will 
I  lemselves  provide  all  the  funding  to 
s  ipport  necessary  design,  equipment 
s  )ecification,  purchase,  and  installation 
f  ir  the  efficient  electric  motor  systems 
ti  I  be  demonstrated,  along  with  all  the 
n  leasurement  equipment  and 
ii  istrumentation  to  validate  and 
s  jbstantiate  all  claims  of  performance 
a  id  benefits  achieved.  (A  limited 
a  nount  of  supplementary  measurement 
e  juipment  and  instrumentation  may  be 
p  rovided  by  DOE). 

Teams  will  provide  DOE  with 
s  ifficient  data  to  substantiate  and 
d  ocument  the  energy  and  environmental 
p  Brformance  of  the  project  and  the 
e  :onomic  benefit/cost  of  the  result. 
/  dditionally.  teams  will  provide 
a  )propriate  information  to  DOE  to  allow 
fi  ir  DOE  contractors  to  docimient  a 
c  jmprehensive  case  study  and  to 
p  srform  an  independent  performance 
v  ilidation.  For  activities  within  the 
S  lowcase  Demonstration.  DOE  will 
r  ispect  all  proprietary  interests  to  which 
s  ilected  demonstration  hosts  are 
e  ititled.  These  activities  will  be 
a  Idressed  in  the  previously  referenced 
/  greement  between  DOE  and  the  project 
t(  am. 

S  lowcase  Demonstration  Team's 
I  itellectual  Property  Rights 

The  Agreements  to  be  sighed  by  DOE 
a  id  each  MOTOR  CHALLENGE 
J  lowcase  Demonstration  project  team 
c  )es  not  envision  a  commitment  by  the 
I  irticipants  to  perform  research  and 
c  jvelopment.  DOE's  intellectual    ' 
p  roperty  policies  will  not  apply  to 
P  irticipant's  inventions  because  the 
V  ork  performed  by  the  Participants  in 
<  jveloping  the  demonstration  projects 
f(  r  the  MOTOR  CHALLENGE  Showcase 
E  emonstrations  are  not  wholly  or 
p  irtially  funded  by  DOE.  Therefore, 
r  ghts  to  intellectual  property  developed 
b  '  Participants  and  demonstrated  at  the 
^  OTOR  CHALLENGE  Showcase 
I  emonstrations  will  not  vest  in  the 
I  nited  States  Government.  Language  to 
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this  effect  will  be  incorporated  into  any 
resulting  Agreement. 

Industry  Sector  Demonstrations  of 
Interest 

DOE  will  only  consider  proposals 
within  the  following  industrial  sectors 
and  standard  industrial  classifications 
(SICs): 

(1)  All  manufacturing  sectors  within 
SICs  20  through  39; 

(2)  Agricultural  production,  crops  and 
Hvestock  (SICs  01  and  02); 

(3)  Mining  operations — metals,  coal,  and 
:  nonmetallic  minerals  (SICs  10, 12, 

and  14): 

(4)  Oil  and  gas  extraction  and 
exploration  (SIC  13); 

(5)  Gas  production  and  distribution  (SIC 
492); 

(6)  Water  supply  (SIC  494); 

(7)  Sewage  systems  (SIC  4952); 

(8)  Irrigation  systems  (SIC  4971); 

Preliminary-Proposal  Submission 
Format 

Preliminary-proposals  are  envisioned 
to  be  short  (about  10  to  20  pages) 
narratives  that  set  out  the  principal 
features  of  the  intended  efficient  motor 
system  application.  Only  limited 
engineering  effort  is  anticipated  to  be 
expended  for  these  preliminary- 
proposals.  The  preliminary-proposal 
should  include  the  following  sections  at 
a  minimum: 

Section  1 — Project  Abstract 

A  brief  abstract  of  the  project  should 
include: 

(a)  Project  title 

(b)  Brief  narrative  describing  the  project 
(1  or  2  sentences); 

(c)  Proposing  industrial  end-user 
company; 

(d)  Management  point  of  contact  of  end- 
user  company  (name,  title,  address, 
phone,  fax); 

(e)  Supporting  team  member  companies 
and  organizations; 

(f)  Facility  name  and  location  where  the 
demonstration  is  proposed. 

Section  2— Description  of  the  Project 

A  description  of  the  industrial 
application  to  include  the  kind  of 
efficient  electric  motor  system  [drive, 
motor,  and  load]  the  proposed  project  is 
intended  to  address.  Estimates  of  the 
energy,  environmental,  and  economic 
costs  and  benefits  that  might  reasonably 
be  expected  to  result  fi-om  an  assumed 
successful  demonstration  [relative  to  the 
present  or  conventional  system!,  should 
be  presented.  Also,  extrapolated  costs 
and  benefits  of  the  demonstrated  system 
if  it  were  to  be  rephcated  in  other 
similar  applications,  within  the 
proposer's  corporate  facilities  should  be 
estimated. 


Section  3— Facility  Description 

A  description  of  the  facility  wher«  the 
demonstration  will  occiu-  to  include: 

(a)  Geographic  location; 

(b)  The  type  of  product  produced  or 
service  provided  (SIC  code,  if  known); 

(c)  The  approximate  number  of  people 
employed  at  the  facility; 

(d)  Approximate  annual  electricity 
costs. 

(e)  The  approximate  demographics  of 
the  motors  and  drives  at  the  facility 
(number,  range  of  sizes,  types  of 
motors  and  drives,  typical  driven 
load,  etc.). 

Section  4— Technical  Approach  of 
Demonstration 

A  description  of  the  technical . 
approach  of  how  and  where  the 
demonstration  will  be  implemented 
within  the  facility  should  be  explained. 
The  level  of  complexity  of  the  project 
should  be  described.  Only  teclmical 
information  that  supports  the  technical 
validity  and  the  likelihood  of  success  of 
the  demonstration  project  should  be 
provided.  Also,  a  rough  description  of 
the  technique  and  methodology  to  be 
employed  to  measure  and  evaluate  the 
performance  of  the  demonstration 
should  be  provided. 

Section  5— Project  Team  Qualifications 

The  qualifications  and  role  of  each 
participating  project  team  member, 
company  or  organization  should  be 
described.  A  description  of  key  project 
personnel  (project  manager,  engineering 
staff,  consultants,  etc.)  qualifications 
including  relevant  skills,  work 
experience,  and  education  should  be 
briefly  summarized. 

Section  6— Project  Overall  Estimated 
Cost  and  Resources 

The  overall  project  cost  should  be 
estimated  along  with  the  approximate 
cost-share  breakdown  by  all  parties 
providing  resources  to  the  project. 

Section  7— Letter  of  Intent 

Appropriate  upper  management 
within  the  industrial  end-user  company 
must  provide  a  letter  of  intent  to 
support  the  demonstration  project.  This 
letter  will  show  evidence  that  the 
company  upper  management  (e.g..  Vice 
President,  Engineering  Director/ 
Manager.  Plant  Manager,  etc.)  is  aware, 
endorses,  and  is  supportive  of  the 
project  at  the  proposed  facility,  and  the 
company  will  provide  some  level  of 
resources  to  the  project,  if  selected. 

Section  B— MOTOR  CHALLENGE 
Application  Forms 

Each  participating  proposing 
Showcase  Demonstration  team  member 


company  or  organization  must  join  the 
MOTOR  CHALLENGE  program  by 
submitting  an  appropriately  completed 
application.  Applications  can  be 
obtained  by  calling  the  MOTOR 
CHALLENGE  hotline  number  at  1-800- 
862-2086.  This  section  should  contain 
all  completed  application  forms. 

Availability  of  Federal  Funds 

Approximately  $2  million  in  FY  1995 
of  Federal  funds  is  expected  to  be 
available  to  support  the  activities, 
authorized  pursuant  to  Section  2101  of 
the  Energy  Policy  Act  of  1992.  42  U.S.C 
13451.  in  support  of  the  Showcase 
Demonstrations.  These  Federal  funds 
will  be  managed  through  the  DOE  Office 
of  Industrial  Technologies'  Electric 
Motor  Systems  program.  Subject  to  the 
availability  of  appropriated  funds,  up  to 
25  proposals  may  be  selected  as 
Showcase  Demonstrations  in 
accordance  with  the  evaluation  criteria 
stated  below.  All  selected  Showcase 
Demonstration  projects  will  receive  no 
Federal  financial  assistance,  but  will  be 
provided  technical  assistance  by  DOE  as 
stipulated  above. 

Technical  Evaluation  Criteria  and 
Review  Process 

Preliminary-proposals  and  final 
proposals  will  be  reviewed  and 
technically  evaluated  by  the  Review 
Panel  of  DOE-sclected  experts.  The 
preliminary-proposal  evaluation  is  to 
preliminarily  accept  a  comprehensive 
set  of  projects  for  which  detailed 
engineering  and  final  proposals  will  be 
prepared  as  Showcase  Demonstration 
projects.  As  mentioned  above,  other 
technically-interesting  preliminary- 
proposals  that  are  not  selected  as 
Showcase  Demonstrations  may  be 
selected  as  Case  Study  Briefs. 

Preiiminar}'-Proposal  Technical 
Evaluation  Criteria 

All  preliminar>'-proposals  submitted 
in  response  to  this  notice  will  be 
technically  evaluated  by  four  major 
categories  as  follows: 

(Category  1)  Overall  technical  merit. 
The  overall  technical  merit  will 
consider  such  factors  as: 

(a)  The  technical  description  of  the 
proposed  Showcase  Demonstration 
project  that  supports  the  practicality 
and  likelihood  that  the  project  will 
achieve  success  and  the  benefits 
claimed; 

(b)  The  description  provided  by  the 
proposer  as  to  how  the  demonstration's 
performance  will  be  measured.  That  is. 
the  proposer  must  illustrate  that  reliable 
and  defendable  performance 
measurement  techniques  will  be 


employed  to  ascertain  the  project's  costs 
and  benefits. 

(Category  2)  Economic  significance  if 
the  project  were  to  be  successfiiUy 
replicated  within  the  company  and 
throughout  the  United  States.  Factors  to 
be  evaluated  that  will  influence  the 
ability  of  the  Showcase  Demonstration 
to  impact  the  market  are: 

(a)  The  estimated  benefit/cost  of  the 
demonstration  and  some  indication  of 
cost-effectiveness  (e.g..  life-cycle  cost, 
payback,  internal  return  on  investment) 
of  the  proposed  electric  motor  and  drive 
system  technologies  to  be  employed. 
That  is.  the  life-cycle  cost  advantages  of 
the  technology  to  be  demonstrated 
relative  to  conventional  technology  or 
systems  that  would  accomplish  the 
same  process  output,  function,  or  duty; 

(b)  The  qualitative  level  of 
productivity  gain  and  non-energy  cost 
sa\ings  fixim  the  application; 

(c)  The  comparative  significance  of 
estimated  energy  cost  savings  wcreiho 
demonstration  to  be  replicated  more 
broadly  at  the  facility  and  within  the 
end-user's  company.  The  opportunity 
for  a  demonstration  to  be  replicated  in 
like  processes,  operations,  and  facilities, 
and  the  order  of  magnitude  of  the 
energy  cost  savings; 

(Category  3)  Energy  and 
environmental  impact  for  the  company. 
The  magnitude  and  technical  basis  of 
the  energy  resource  conservation  and 
environmental  benefits  of  the 
demonstration  should  be  determined  on 
a  qualitative  basis  by  considering  the 
impact  on  primary  fuel  consumption 
and  utilization  at  the  source,  even  if  off- 
site.  (The  emission  reductions  should  be 
estimated  very  roughly  by  showing  the 
relative  tj'pes  and  relative  amounts  of 
fuels  to  he  saved  or  used). 

(Category  4)  Qualifications  of  critical 
personnel  on  the  project  team.  The 
qualifications  of  key  personnel  on  the 
project  will  be  evaluated  in  relation  to 
their  skills,  work  experience,  and 
education  relative  to  the  required  work 
tasks  to  accomplish  the  proposed 
project. 

Preliminary-Proposal  Policy  and 
Programmatic  Factors  and  Applications 
of  Greater  Interest 

DOE  will  use  policy  and 
programmatic  factors  to  select  the 
preliminary-proposals  of  greater 
interest.  To  attempt  to  ensure  that  a 
broadly  representative  group  of 
proposals  are  selected.  DOE  will  seek 
diversity  in  the  Showcase 
Demonstrations  selected  by  considering: 
geographical  location,  application  type, 
industry  type,  and  facility  size  (e.g.. 
annual  electricity  costs)  of  the  Showcase 
Demonstration. 


DOE  prefers  proposals  for  projects 
that  are  no  further  along  than  the 
engineering  design  stage.  However,  if  a 
project  is  further  along,  DOE  will  ^ 
consider  the  project  as  a  Showcase 
Demonstration  candidate,  if  a  reliable 
and  defendable  methodology  of 
establishing  a  performance  baseline  of  a 
conventional  system  is  available.  For 
example,  if  another  conventional  system 
is  currently  operating,  and  a 
performance  baseline  of  the 
conventional  operating  system  can  be 
measured  and  reliably  compared  to  the 
demonstration  project,  then  this  would 
be  acceptable  to  DOE. 

DOE  nas  identified  the  folloMnng 
seven  broad  technical  applications  as 
those  in  which  it  is  most  interested  in 
receiving  Showcase  Demonstration 
proposals: 

(1)  Applications  where  new  efficient 
electric  motor  and  drTve  designs  are 
creatively  and  cost-effectively  integrated 
within  specific  mechanical  component 
systems  (e.g.,  pumps,  fans,  compressors, 
etc.).  or  processes  so  as  to  yield 
improved  energy  efficiency, 
productivity  improvement,  and  reduced 
life-cycle  cost  relative  to  typical 
conventional  operating  systems. 

(2)  Applications  where  an  efficient 
electric  motor  and  drive  system  replaces 
a  less  efficient  heat-engine/mechanical 
drive  system  (e.g.,  steam  turbine)  to 
yield  primary  energy  savingsr 
productivity  improvement,  and 
environmental  improvement  both  at  the 
facility  and  on  a  global  basis. 

(3)  New  manu^cturing  production 
lines  where  state-of-the-art  motor  and 
drive  system  utilization  results  in 
energy  efficiency  and  productivity 
improvement  compared  to  similar 
conventional  operations. 

(4)  Novel  electric  motor,  drive,  and 
mechanical  system  retrofits  that  are 
more  optimally  matched  to  yield  overall 
improved  system  energy  efficiency, 
reliability,  and  productivity 
improvement. 

(5)  Demonstration  of  exemplary 
electric  motor  and  drive  system     . 
management  policies  and  maintenance 
practices  that  result  in  higher  process 
reliability  and  gradual,  but  continual, 
overall  energy  efficiency  improvement. 
Topical  areas  of  interest  coiUd  be  motor 
repair  and  rewind  techniques,  electrical 
distribution  improvement,  and 
mechanical  system  maintenance  and 
optimization. 

(6)  Demonstrations  that  identify  tfnd 
implement  the  solution  to  power  quality 
pn>blems,  and  by  doing  so.  effectively 
increases  total  system  efficiency  and 
productivity.  Specifically,  projects 
addressing  the  impact  of  power  quality 
on  motor  drives  and  other  motor  system 
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c(  imponents  which  quantify  the  true 

a  ist/benefits  of  power  quality 

ei  ihancement  with  respect  to  total  motor 

system  efficiency,  reliabiUty  and 

pioductivity. 

1(7)  Implementation  and  retrofit  of 
encient  motor  and  drive  systems  on 
industrial  heating,  ventilating,  and  air 
conditioning  (HVAC)  equipment  or 
Jtor-driven  industrial  process  heating 
]  cboUng  systems.  These  systems 
lould  be  integrated  creatively  and  cost- 
yectively  within  an  entire,  or  a  portion 
an  industrial  facility  or  process  to 
yijeld  improved  energy  efficiency, 
repuced  life-cycle  cost  in  an 
eilvironmentally-acceptable  manner. 
IHVAC  for  industrial  or  manufacturing 
fafcifities  are  only  of  interest,  not  HVAC 
space  conditioning  of  an  office  or 
imercial  facility). 

'rojects  could  involve  a  single  unit  of 
lipment,  a  unit  operation,  a  series  of 
)licable  equipment,  an  entire  process, 
I  an  entire  facility.  In  general, 
pi  oposals  are  desired  which  could  lead 
to  demonstrably  higher  U.S.  industrial 
pi  oductivity,  energy  efficiency, 
er  vironmental  enhancement,  and 
in  proved  competitiveness  once  the 
ai  plication  is  repHcated  on  a 
w  despread  basis  throughout  the  United 
St  ites.  This  listing  is  meant  to  be 
il  ustrative,  not  exclusive. 

F  nal  Proposal  Technical  Evaluation 
C  iteria  and  Review  Process 

rhe  final  proposers  will  be 
61  couraged  to  develop  a  fuller, 
ei  gineered/tecbnical  proposal.  The  final 
pi  oposals  then  submitted  will  reflect 
m  )re  detailed  engineering,  energy, 
er  vironmental,  and  economic 
as  sessment.  While  there  is  no  set  format 
fo '  the  final  proposals  as  yet,  emphasis 
w  11  be  upon: 

1)  The  technical  soundness  and 

cc  ncise  explanation  of  the  proposal  and 
it!  benefits; 

2)  A  clear  commitment  from  the 

pi  sposing  team  to  provide  resources  for 
tb  I  project; 

3)  The  techniques  and  methodologies 
envisioned  to  measure  and  validate  the 
d4rnonstration's  performance; 

14)  The  quality  of  the  management 
plbn  to  reach  and  achieve  the  stated 
goals  of  the  project; 

5)  The  {Mtential  impact  of  the  project 
to  reduce  market  barriers  and  accelerate 
th  5  deployment  of  efficient  electric 
m  )tor  systems. 

The  recommendations  of  the  technical 
m  irit  review  will  be  provided  by  Oak 
R  Ige  National  Laboratory  and  the 
E  perts  Review  Panel  to  representatives 
ol  the  Deputy  Assistant  Secretary  for 
In  iustrial  Technologies.  Final  selection 
w  11  be  made  by  the  Assistant  Secretary 
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for  Energy  Efficiency  and  Renewable 
Energy. 

Issued  in  Washington,  DC  on  October  3, 
1994. 

Robert  L.  San  Martin, 

Deputy  Assistant  Secretary  for  Utility 
Technologies. 

[FR  Doc.  94-24923  Filed  10-6-94;  8:45  am] 
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Office  of  Fossil  Energy 

National  Coal  Council;  Notice  of  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  92-H63,  86  Stat.  770),  notice 
is  hereby  given  of  the  following 
meeting: 

Name:  National  Coal  Council. 

Date  and  Time:  Wednesday,  November  2. 
1994,9:00  am.' 

Place:  The  Washington  Court  Hotel  on 
Capitol  Hill.  525  New  Jersey  Avenue,  NW., 
Washington,  DC  20001. 

Contort:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-5).  Washington,  DC  20585.  Telephone: 
202/586-3867. 

Purpose  of  the  CouncihTo  provide  advice, 
information,  and  recommendations  to  the 
Secretary  of  Eneigy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Tentative  Agenda 

— Opening  remarks  by  Joseph  Craft  III, 

Chairman  of  the  National  Coal  Council 
— ^Approval  of  Agenda 
— Introduction  of  and  remarks  by  Patricia  Fry 

Godley,  Assistant  Secretary  for  Fossil 

Energy  (invited) 
— Report  on  the  Council's  future  operating 

strategy  and  potential  study  topics  by 

Clifford  Miercort,  Chairman  of  the  Coal 

Policy  Committee 
— Remarks  by  the  Honorable  Hazel  R. 

O'Leary,  Secretary  of  Energy  (Invited). 
— Discussion  of  any  other  business  properly 

brought  before  the  Council. 
— Public  comment — 10-minute  rule. 
— Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the  Council 
is,empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Council  will  be  permitted  to  do  so, 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Margie  D.  Biggerstaff  at  the  address 
or  telephone  nimiber  listed  above.  Requests 
must  be  received  at  least  five  days  prior  to 
the  meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on  the 
agenda. 

Transcript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  Room 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington, 


DC,  between  9;00  AM  and  4:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC,  on  October  4, 
1994. 

Marcia  Morris, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-24918  Filed  10-6-94;  8:45  am) 
BILUNO  CODE  e4SO-01-M 


Coal  Policy  Committee  National  Coal 
Council;  Notice  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meetings: 

Name:  Coal  PoUcv  Committee  of  the 
National  Coal  Council  (NCC). 

Date  and  Time:  Tuesday,  November  1, 
1994,  2:15  pm. 

P/oce;  The  Washington  Court  Hotel  on 
Capitol  Hill,  525  New  Jersey  Avenue.  N.W., 
Washington,  D.C.  20001. 

Contact:  Margie  M.  Biggerstaff.  U.S. 
Deportment  of  Enargv-,  Office  of  Fossil  Eaerg.v 
(FE-5),  Washington,  D.C.  20585,  Telephone: 
202/586-3867. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matter.s  relating  to 
coal  and  coal  industry  issues. 

Purpose  of  the  Meeting:  To  report  on  the 
status  of  the  Coal  Utilization  Study,  discuss 
potential  new  study  topics,  and  to  conduct  a 
forum  on  the  changing  face  of  the  electric 
generating  industry. 

Tentative  Agenda 

— Opening  remarks  by  Clifford  Miercort. 

Chairman  of  the  Coal  Policy  Committee. 
— Approval  of  the  agenda. 
—Report  of  the  Coal  Technology 
Subcommittee  on  the  Coal  Utilization 
Study. 
— Discussion  of  potential  study  topics. 
— Forum  on  the  changing  face  of  the  electric 
generating  industry: 
Rene  H.  Males,  President  and  Group 

Executive.  lES  Industries,  Inc. 
Hon.  James  Hoecker,  Commissioner,  FERC 

(invited) 
Hon.  Mary  Scott  Nabers,  Commissioner, 
Texas  Railroad  Commission  (invited) 
Frank  J.  Benner,  President  and  Chief 
Operating  Officer.  Cogentrix,  Inc. 
(invited) 
—Discussion  of  any  other  business  to  be 

properly  brought  before  the  Committee. 
— Public  comment — 10-minute  rule. 
— Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business.  Any  member  of 
the  public  who  wishes  to  file  a  written 
statement  with  the  Committee  will  be 
permitted  to  do  so,  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Ms.  Margie  D. 
Biggerstaff  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 


received  at  least  five  days  prior  to  the 
meeting  and  reasonable  provisions  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Transcript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  room 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW..  Washington. 
D.C,  between  9:00  AM  and  4:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  D.C.  on  October  4. 
1994. 

Marcia  Morris. 

Advisory  Committee  Management  Officer. 

IFR  Doc.  94-24919  Filed  10-6-94:  8:45  ami 
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[Docket  No.  FE  C&E  94-8— Certification 
Notice— 136] 

Hermiston  Power  Project;  Notice  of 
Filing  of  Coal  Capability  Powerplant 
and  Industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  filing. 


SUMMARY:  On  September  14. 1994, 
Hormiston  Power  Partnership  submitted 
a  coal  capability  self-certification 
pursuant  to  section  201  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  as  amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs.  Fossil  Energy.  Room 
3F-056.  FE-52.  Forrestal  Building.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.).  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretar>^  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  estabUshes 
compliance  with  section  201(a)  as  of 
September  14. 1994.  The  Secretary  is 
required  to  publish  a  notice  in  the 
Federal  Register  that  a  certification  has 
been  filed.  The  following  owner/ 
operator  of  a  proposed  new  baseload 


powerplant  has  filed  a  self-certification 
in  accordance  with,  section  201(d). 
Owner:  Hermiston  Power  Partnership. 

Boise.  ID 
Operator:  Hermiston  Power  Partnership 

Boise,  ID 
Location:  Buttercreek  Highway. 

Hermiston.  Umatilla  County.  Oj? 
Plant  Configuration:  Combined  cycle 

cogeneration 
Capacity:  461  megawatts 
Fuel:  Natural  gas 
Purchasing  Utilities:  Bonneville  Power 

Administration 
In-Service  Date:  between  December 

1997  and  June  2002. 

Issued  in  Washington,  DC.  September  28, 
1994. 

Anthony  J.  Como, 

Director.  Office  of  Coal  Sr  Elertricitv.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
[FR  Doc.  94-24922  Filed  10-f.-94;  8:45  am) 
BILLING  COOE  645(M)1-M 


Western  Area  Power  Administration 

Replacement  Resources  Process, 
Grand  Canyon  Protection  Act  of  1992 

AGENCY:  Western  Area  Power 
Administration.  DOE. 

ACTION:  Notice  of  public  consultation 
mcctincs. 


SUMMARY:  On  August  8,  1994.  Western 
Area  Power  Administration  (Western) 
published  a  notice  in  the  Federal 
Register  (59  FR  40357-40359) 
announcing  its  intent  to  initiate  a  public 
consultation  process  to  identify 
methods  of  replacing  lost  Glen  Canyon 
Dam  power  and  to  report  the  findings  to 
Congress,  as  required  by  the  Grand 
Canyon  Protection  Act  (GCP  Act)  of 
1992.  (Title  XVIII  of  Pub.  L  102-575). 
Section  1809  of  the  GCP  Act  requires 
the  Secretary'  of  Energy  to  consult  with 
representatives  of  the  Colorado  River 
Storage  Project  power  customers, 
environmental  organizations,  seven 
Colorado  River  Basin  States,  and  the 
Secretary  of  the  Interior  to  identify 
methods  to  replace  the  lost  power  from 
Glen  Canyon  Dam. 

The  Secretary  of  Energy,  acting 
through  Western,  has  the'responsibility 
of  marketing  power  generated  from  Glen 
Canyon  Dam.  including  power  acquired 
by  Western  to  replace  the  power  lost  at 
Glen  Canyon  Dam. 

Western  now  announces  that  four 
consultation  meetings  have  been 
scheduled  to  provide  full  opportunity 
for  public  participation.  Western  has 
developed  an  information  packet 
outlining  the  replacement  resources 
process  and  the  required  report  as  a 
starting  point  for  discussions  with 
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customers,  other  stakeholders,  and  the 
public.  Western  is  seeking  fieedback  on: 

(1)  The  proposed  outline  of  the  process, 

(2)  the  proposed  content  of  the  report, 
and  (3)  the  potential  methods  to  acquire 
the  most  cost-effective  alternative  firm 
power  replacement  resoiuces  needed  to 
meet  Western's  firm  contract 
obligations. 

The  information  packet  will  be 
distributed  to  identified  stakeholders 
and  other  publics  on  Western's  mailing 
list  To  receive  this  packet  or  have  your 
name  or  organization  added  to  the 
mailing  list,  call  or  write  Jeffrey  McCoy 
at  the  address  below. 
DATES:  Public  information  meetings  will 
be  held  as  follows.  All  meetings  are 
scheduled  irom  1:30  p.m.  to  5:30  p.m. 
local  time. 
November  7, 1994 
Salt  Lake  City,  Utah.  Doubletree  Hotel,  2l5 

West  South  Temple. 
November  8, 1994 
Albuquerque,  New  Mexico,  Best  Western — 

Fred  Harvey  Hotel,  2910  Yale  Boulevard 

SW. 
November  14, 1994 
Phoenix,  Arizona,  Western  Area  Power 

Administration,  Phoenix  Area  Offlce, 

615  South  43rd  Avenue. 
November  18, 1994 
Denver,  Colorado,  Stapleton  Plaza  Hotel, 

3333  Quebec  Street. 

SUPPLEMENTARY  INFORMATION:  The  GCP 
Act  was  enacted  to  protect 
environmental  resources  in  Grand 
Canyon  National  Park  and  Glen  Canyon 
National  Recreation  Area  below  Glen 
Canyon  Dam.  Operation  of  Glen  Canyon 
Dam  has  been  modified  on  an  interim 
basis  pending  completion  of  the  Glen 
Canyon  Dam  environmental  impact 
statement  to  assure  the  protection  of 
these  resources.  Identifying  feasible 
replacement  power  resources  will 
require  assessment  by  Western  of  the 
magnitude  and  timing  of  the  power  lost 
at  Glen  Canyon  Dam  and  the  cost  for 
replacing  it.  Western's  customers  will 
then  decide  if  they  desire  Western  to 
replace  any  or  all  of  the  lost  Glen 
Canyon  Dam  resource.  Such 
acquisitions  might  be  made  by  Western 
on  behalf  of  firm  power  customers  on  a 
pass-through  cost  basis. 

Western  will  use  an  integrated 
resource  planning  approach  to  acquire 
long-term  replacement  resources  at  the 
lowest  possible  cost.  Western  will 
consider  a  variety  of  resource  options, 
both  supply-side  and  demand-side,  as 
well  as  renewable  resources. 

A  Replacement  Resource  Methods 
Report  to  Congress  detaiUng  Western's 
findings  is  to  be  completed  no  later  than 
2  years  after  implementation  of  long- 
term  operational  criteria  at  Glen  Canyon 
Dam.  Notices  of  dates  and  locations  of 


future  consultation  opporttmities  will 
be  published  in  the  Federal  Register 
find  provided  to  interested  stakeholders. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
|ef&«y  J.  McCoy,  Resources  and 
Marketing  Studies,  Western  Area  Power 
Administration,  P.O.  Box  11606,  Salt 
Jike  City,  UT  84147-0606,  (801)  524- 
•399  or  (801)  524-5493. 
■NVIRONMENTAL  COMPUANCE:  Western 
vill  comply  with  the  National 
finvironmental  Policy  Act  of  1969 
hrough  an  appropriate  level  of 
mvironmental  analysis  on  the  impacts 
)f  implementing  selected  replacement 
-esource  methods.  Western  is  just 
jeginning  the  process  of  identifying 
methods  to  replace  lost  Glen  Canyon 
Dam  hydropower.  Environmental 
mpacts  will  be  a  factor  in  that  process. 
)ETERMINATK)N  UNDER  EXECUTIVE  ORDER 
12866:  DOE  has  determined  this  is  not  a 
significant  regulatory  action  because  it 
loes  not  meet  the  criteria  of  Executive 
Drder  12866,  58  FR  51735.  Western  has 
m  exemption  from  centralized 
■egulatory  review  under  Executive 
Drder  12866;  accordingly,  no  clearance 
)f  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Issued  at  Golden,  Colorado,  September  29, 
1994. 

iVilliam  H.  Clageti, 
\dministrator. 
FR  Doc  94-24926  Filed  10-6-94;  8:45  ami 
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3oulder  Canyon  Project— Proposed 
Second  Annual  Rate  Adjustment 

AGENCY:  Western  Area  Power 
\dministration.  Department  of  Energy. 
ACTION:  Notice  to  terminate  the  public 
irocess  for  the  proposed  Rate  WAPA- 
>8-2  and  announce  that  the  existing 
WAPA-58-1  rates  will  remain  in  place 
until  Western  Area  Power 
Administration  initiates  a  new  annual 
rate  filing  in  1995. 


SUMMARY:  Notice  is  given  by  Western 
Area  Power  Administration  (Western) 
"or  termination  of  the  public  process  for 
he  proposed  Rate  WAPA-58-2  for  the 
Boulder  Canyon  Project  (BCP)  second 
umual  rate  adjustment.  The  termination 
)f  the  public  process  for  the  proposed 
?ate  WAPA-58-2  leaves  the  existing 
WAPA-58-1  BCP  power  rate  in  effect 
imtil  Western  initiates  a  new  annual 
rate  filing  in  1995. 

The  public  process  for  the  proposed 
^te  WAPA-58-2  began  with  a  Federal 
Register  notice  published  on  May  31, 
1994  (59  FR  28075),  announcing  the 
second  annual  BCP  proposed  power  rate 
adjustment.  Western  held  a  public 
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information  forum  on  June  15, 1994, 
and  a  public  comment  forum  on  July  8, 
1994.  At  die  request  of  the  BCP 
contractors.  Western  re-evaluated  the 
annual  costs  in  the  power  repayment 
spreadsheet  study  for  the  ratesetting 
methodology  period.  As  a  result  of  this 
re-evaluation.  Western  made  the 
decision  to  terminate  the  public  process 
for  the  proposed  Rate  WAPA-58-2. 

The  basis  for  Western's  decision  to 
terminate  the  public  process  for  the 
proposed  Rate  WAPA-58-2  is  as 
follows:  (1)  The  BCP  currently  has  a  rate 
in  effect  that  will  satisfy  fiscal  year  (FY) 
1994  and  FY  1995  annual  costs;  and  (2) 
Western  believes  it  is  in  the  final  stage 
of  negotiations  with  the  BCP  contractors 
and  the  Bureau  of  Reclamation 
(Reclamation)  concerning  an 
Implementation  Agreement,  which 
would  provide  for  a  revised 
methodology  for  establishing  BCP 
power  rates  on  an  aimual  basis. 

Under  the  existing  ratesetting 
methodology,  which  is  the  methodology 
used  in  the  proposed  Rate  WAPA-58- 
2,  the  power  rate  is  determined  by  the 
higher  of  (1)  the  5-year-average  rate  for 
the  cost  evaluation  period  or  (2)  the  rate 
in  the  first  year  of  the  cost  evaluation 
period.  The  proposed  Rate  WAPA-58- 
2  was  set  by  the  5-year-average  rate, 
which  was  the  higher  of  these  two 
determinants. 

When  Western  implements  a  BCP  rate 
based  on  the  5-year-average  rate,  a 
revenue  surplus  at  year-end  is  created. 
The  revenue  surplus  would  disappear 
under  the  revised  methodology 
contained  in  the  Implementation 
Agreement. 

Western's  decision  to  terminate  the 
public  process  for  the  proposed  Rate 
WAPA-58-2  is  Consistent  with  the 
Stipulation  Agreement  which  provides 
that  (1)  Western  will  tmdertake  the 
appropriate  filing(s)  before  the  Federal 
Energy  Regulatory  Commission  (FERC) 
to  maintain  the  BCP  rates  at  the  FY  1994 
(WAPA-58-1)  level  until  September  30, 
1995;  (2)  Reclamation  and  the  BCP 
contractors  agree  that  neither 
Reclamation  nor  any  of  the  BCP 
contractors  will  protest  the  referenced 
filing  by  Western,  and  this  Stipulation 
may  be  affixed  to  said  filing  as  evidence 
of  that  agreement;  (3)  Western  will 
withdraw  the  proposed  WAPA-58-2  in 
accordance  with  10  CFR  903.21(a)(1) 
and  will  proceed  with  the  filing(s)  as 
referenced  above.  Such  withdrawal 
shall  be  without  prejudice  to  any  party 
with  respect  to  the  issues  involved  in 
the  rate  order  and  the  parties  will 
continue  their  efforts  to  resolve  those 
issues;  and  (4)  the  parties  will  use  their 
best  efforts  to  finalize  the  negotiations  of 
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the  Implementation  Agreement  by 
October  1, 1994. 

Western  has  consulted  informally 
with  FERC  staff  and  is  terminating  the 
public  process  for  Rate  WAPA-58-2 
with  this  Federal  Register  notice. 
Western  will  initiate  another  public 
process  for  th6  next  annual  rate  in  1995. 

FERC  approved  the  Rate  Order  No. 
VVAPA-58  formula  rate  on  Novrmber  3, 
1993.  The  ratesetting  methodology 
approval  period  is  through  Septembi^r 
30,  1997.  See  FERC's  decision  at  G5 
FERC  Par  61,186.  The  Administrator  of 
Western  confirmed  and  approved  Rate 
WAPA-58-n.  The  existing  VVAPA-58-1 
BCP  composite  power  rate  identified  in 
Rate  Schedule  BCP-F4/2  is  12.r.2  mills 
per  kilowatthour  (mills/kWh)  comprised 
of  an  energy  charge  of  6.31  niills/kWh 
and  a  capacity  charge  of  $1.07  per 
kilowatt  per  month. 
DATES:  Rate  WAPA-58-1  idenlif»»d  in 
Rate  Schedule  BCP-F4/2  became 
effcrtive  on  February  1, 1G94,  and  will 
remain  in  effect  until  suporsedod  by  tlie 
1995  annual  rate. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Tyler  Carlson,  Area  Manager,  Phonni.x 
Area  Office,  Western  Area  Pow.-r 
Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457.  (602)  332- 
2521. 

SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  published  November  10, 
1993  (58  FR  59716).  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western; 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary  of 
Energy:  and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
ba.sis.  to  remand,  or  to  disapprove 
power  rates  to  FERC 

These  power  rates  are  established 
pursuant  to  the  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101  tt 
scq.);  the  Reclamation  Act  of  1902  (43 
U.S.C.  372  ei  seq.],  as  amended  arid 
supplemented  by  subsequent 
cinactments,  particularly  section  u(t.)  of 
the  Reclamation  Project  Art  of  19:i9  (43 
U.S.C.  485h(c));  the  Colorado  River 
Basin  Project  Act  of  1968  (43  \}.S.C. 
1501  et  seq):  the  Colorado  River  .Stiirago 
I'rci,  ...I  Act  of  1956  (43  U.S.C.  620  Pt 
scq.]  ih«  Boulder  Can  von  Project  Ai,l  of 
1923  {:3  U.S.C.  617  et'seq);  (he  Boulder 
Canytin  i'roject  Adjustment  Ad  of  1940 
(43  U  S.C.  618  et  seq.);  the  Hoover 
PoMv  r  Plant  Act  of  1984  (43  U.S.C.  R19 
et  si-q.);  the  General  Regulations  for 
Power  Generation,  Operation. 
Maintenance,  and  Replammenl  at  the 


Boulder  Canyon  Project.  Arizona/ 
Nevada  (43  CFR  part  431)  pubfished  in 
the  Federal  Register  at  51  FR  23960  on 
July  1;  1986;  the  General  Regulations  for 
the  Charges  for  the  Sale  of  Power  ft-om 
the  Boulder  Canyon  Project.  Final  Rule 
(10  CFR  part  904)  published  in  the 
Federal  Register  at  51  FR  43124  on 
Novrniber  28,  1986.  the  procedures  (or 
public  participation  in  rale  adjustments 
for  power  and  transmission  service 
marketed  by  Western  (20  CFR  part  903) 
publislied  in  the  Federal  Register  at  50 
FR  37835  on  Septeml)er  18,  1985;  and 
the  Department  of  Energy  financial 
reporting  policies,  procedures,  and 
methodology  (DOE  RA  61 20.2  dated 
September  20, 1979). 

Issued  in  Golden,  Colorado,  .Seplcmiwr  22, 
1994. 

VViIJia.ii  II.  Clagetl, 

Administrator. 

|FR  Doc.  94-24925  Kileii  10-6-'M;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-4716-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  i;oinmeiits 
prepared  September  19,  1994  Through 
Septembor  23, 1994  pursuant  to  the 
Environmental  Review  Process  (ERl'), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  AT  (202)  2GO-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impart 
sfatomonts  (ElSs)  was  published  in  the 
Federal  Register  d.^t^>l^  April  a,  1004  (59 
FR  16807). 

Draft  ELSs 

ERP  No.  U-DOE-L20002-VVA  Rating 
l.O,  Safe  Interim  Storage  of  Uanfnrd 
Tank  Wastes,  Double  Shell  Tanks 
(DSTs)  and  Cross  Site  T,-ansfer  System 
(CSTS)  Construction,  Hcnford  .Site. 
Adams,  Richland.  Washington,  BontT.ii 
and  Franklin  Countios,  \VA. 
SUMM.«;RY:  EPA  had  no  objnt.Iionb  lo  the 
action  as  proposed. 

HRI^  No.  b-FHVV-E4C345-NC  Rating 
EC2.  NC-16  Upgieding  and  Relocating 
Project,  Construction,  Lucia  to  North  of 
NC-150,  Funding.  COE  Section  404 
Permit  and  NPDES  Permit,  Gaston. 
Lincoln  and  Catawba  Counties,  .\'C. 
SUMMARY:  EPA  expressed  environmental 
concerns  regarding  potential  secondary 


development  impacts  and  impacts  to 
wetlands  and  water  quality.  EPA 
requested  additional  information  on 
these  issues  be  included  in  the  final  EIS 
EPd'  No.  D-FHVV-E4C752-NC  Rating 
EC2,  NC-24  Transportation 
Improvements  Project.  Construction 
from  2.3  miles  e-ist  of  1-25  to  1-40. 
Funding  and  COE  Section  404  Ponnlt, 
Cumberland,  So"ip=;on  and  Duplin  • 
Counties,  N(3. 

SUMMARY:  EPA  expressed  envircniiicutoi 
concerns  leg.nrding  the  impacts  of  the 
Northern  and  modified  Southern 
.Alternative  alignments  and  requcbts 
additional  information  including; 
reconsideration  of  the  upgrade 
alternative;  development  of  a  wetland 
mitig,3lion  plan;  and  reconsideration  of 
noise  mitigation. 

ERP  No.  D-FHW-K40205-CA  R-it-pg 
EC2,  US  101  Realignment  Constj-uctjon, 
near  Gushing  Creek  from  Mile  Post  20.3 
to  22.3  South,  of  Crescent  City,  I'unding 
and  COE  Permits.  Del  Norte  County.  CA 
SUMMARY:  EPA  expressed  enviroinnf^i.d 
concerns  due  to  potential  projnrt 
impacts  to  water  quality  and  wetlands, 
and  the  potential  need  for  stormw.itor- 
rolatod  mitigation  measures.  EPA 
encouraged  the  adoption  of  mitigation 
to  control  conslruction-rclated  air 
emissions,  chiefly  particulates,  as  no  an 
mitigation  is  proposed  in  the  draft  KIS. 

Final  EISs 

ERP  No.  F-N'PS-K61127-CA  I'n.-snti.j 
of  San  Francisco  General  .Vlanagrninnt 
Plan.  Implementation.  Golden  Gate 
National  Recreation  Area,  City  and 
County  of  San  Francisco,  CA. 
SUMMARY:  EPA  expressed  environmt'ni.il 
concerns  nv^arding  compliance 
responsibilities  under  the  Clean  Air  Art 
(for  asbestos),  the  Safe  Drinking  W.-jtor 
.■^c  t  (for  Presidio  public  water  supplins) 
and  the  Toxi."  Substance  Control  Art 
(for  PCBs.  polychlorinaled  biphenyls). 
Ei'A  requests  ihat  details  on/pursuant  tri 
the  Acts  nmntioned  above  be  outliiu-d  ir. 
thn  Rt^rorsl  <if  D.-r  isinn. 

Othrr 

FRP  No.  LD-AFS-LfilOOJ-oo  K-.tiii^  ' 
LU.  Hiwaswe  and  THlico  Rivers,  Wild 
and  .Scenic  Rivrrs  Study,  Suitabiiitv  or 
Nonsuit.ihility.  -National  Wild  .iiid 
Suniic;  Rivor  System,  Cherokee  N.ili.i.n.il 
Fore.st  and  N.Tifahala  National  Fnrrsl. 
Polk  and  Monroe  Counties.  TN  and 
Cheroktyj  Ciouptv.  ,\'C. 
SUMMARY:  EP.\  had  no  objoctsoi;!,  lo  lhc> 
proposed  action  and  believes  it  w  ill  1h' 
beneficial  in  thr.  doFign.itnd  rivrr 
corridors. 

ERP  No.  IJ3-AFS-E65045-Nt.  Rating 
LO,  North  Fork  Mills.  South  Fork  Mills 
ami  Mills  Riv.-fs  incliLsion  in  the 
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National  Wild  and  Scenic  River  System, 
Designation  and  Nondesignation,  Wild 
and  Scenic  River  Study,  Pisgah  National 
Forest,  Henderson  and  Transylvania 
Counties,  NC. 

SUMMARY:  EPA  had  no  objections  to  the 
proposed  action  and  believes  it^will  be 
beneficial  to  the  designated  river 
corridors. 

Dated:  October  4. 1994. 
Marshal]  Cain, 

Sen  ior  Legal  A  dvisor.  Office  of  Federal 
Activities. 

IFR  Doc.  94-24930  Filed  10-6-94;  8:45  am] 
BILUNG  CODE:  6S60-60-U 

(ER-FRL^715-9) 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  or  (202) 260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  September  26, 

1994  Through  September  30, 1994 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  940410.  DRAFT  EIS,  FHW,  NC, 
US  70  Improvements  Project,  1-40  to 
Intersection  of  US  70  and  US  70 
Business,  Funding  and  COE  Section 
404  Permit,  Wake  and  Johnston 
Counties,  NC,  Due:  November  21, 
1994,  Contact:  Nicholas  L.  Graf  (919) 
856-4346. 

EIS  No.  940411,  FINAL  EIS,  BLM.  NIT. 
Rosebud  Coal  Mine  Project, 
Implementation,  Approval  of  Coal 
Lease  Application  (MTM-80697)  on 
Federal  Coal  Lands,  Powder  River 
Resource  Area,  Miles  City  District 
Office,  Rosebud  County,  MT,  Due; 
November  07, 1994,  Contact;  Jim 
Beaver  (406)  255-2918. 

EIS  No.  940412,  FINAL  EIS,  NPS.  HI. 
Kaloko-Honokohau  National 
Historical  Park,  Management  arid 
Development,  General  Management 
Plan,  Implementation,  Hawaii  County, 
HI,  Due:  November  07, 1994.  Contact: 
Gary  Barbano  (808)  541-2693. 

EIS  No.  940413,  DRAFT  EIS,  FRC,  NH. 
^      Ayers  Island  Hydroelectric  Project. 
Issuance  of  New  Licenses/Relicensing 
for  8.4  Megawatt"(MW)  Project  (FERC 
NO.  2456-009).  Pemigewasset  and 
Merrimack  River  Basin.  Belknap  and 
Grafton  Counties,  NH,  Due;  November 
21. 1994,  Contact:  Richard  Takacs 
(202) 219-2840. 

EIS  No.  940414,  DRAFT  SUPPLEMENT. 
FAA,  NJ.  Expanded  East  Coast  Plan. 
Changes  in  Aircraft  Flight  Patterns 
over  the  State  of  New  Jersey,  Updated 
Information.  Implementation,  Nf.  Due: 
December  06, 1994.  Contact:  William 
Marx  (202)  267-7900. 
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•AS  No.  940415.  FINAL  EIS.  FHW.  CA, 
Eastern  Transportation  Corridor  (ETC) 
Construction,  CA-231  between  the 
Riverside/CA-91  and  Santa  Ana/I-5 
Freeways,  Funding  and  COE  Section 
404  Permit,  Orange  County,  CA,  Due: 
November  07, 1994,  Contact:  James  J. 
Bednar (916)  551-1310. 

\mended  Notices 

ilS  No.  940311,  DRAFT  EIS,  FRC.  CA. 
Clavey  River  Hydroelectric  Project 
(FERC  #  10081),  Construction, 
Operation  and  Maintenance  License; 
USPS  Special-Use-Permit,  BLM  Right- 
of-Way  Permit  and  COE  Section  404 
Permit  Issuance,  Tuolumne  County, 
CA,  Due:  September  19, 1994, 
Contact:  Mr.  Thomas  Camp  (202)  219- 
2832.  PubUshed  FR  08-05-94— 
Officially  Canceled  by  Preparing 
Agency. 

EIS  No.  940374,  DRAFT  EIS.  NRC.  10 
CFR  Part  20:  Support  of  Rulemaking 
on  Radiological  Criteria  for 
Decommissioning  of  NRC-Licensed 
Nuclear  Facilities  (NUREG-1496), 
Implementation,  Generic  EIS,  Due: 
December  20, 1994,  Contact:  Frank 
Cardile  (301)  415-6185.  Published  FR 
9-16-94— Due  Date  Correction 

Dated:  October  4. 1994. 
Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

(PR  Doc.  94-24929  Filed  10-6-94;  8:45  am] 
BILLING  CODE:  6S8&-60-U 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

State  and  Local  Government 
Information  Report  (EEO-4) 

AGENCY:  Equal  Employment 
Opportunit)  Commission. 
ACTION:  Notice  of  change  in  Survey 
Form  and  Instructions.  State  and  Local 
Government  Information  (EEO-4) 
Report. 


reporting  form  with  regard  to  the  low 
and  high  salary  intervals.  It  does  not 
entail  any  additional  reporting 
requirements.  The  annual  salary  ranges 
on  the  EEO-4  form  will  be  revised  to 
more  nearly  reflect  current  levels  of - 
earnings,  starting  with  the  1995  survey, 
as  follows: 

Dollars  in  Thousands 


summary:  Starting  with  the  1995  survey 
year,  the  annual  salary  ranges  on  the 
EEO-4  form  will  be  revised  to  more 
nearly  reflect  current  levels  of  earnings. 
DATES:  This  change  will  be  effective 
beginning  with  the  1995  EEO-4  survey. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division,  Office 
of  Program  Operations,  Equal 
Employment  Opportunity  Commission. 
1801  L  Street.  NW.,  Washington,  DC 
20507,  Telephone:  (202)  663-4958 
(voice)  or  (202)  663-7063  (TDD). 
SUPPLEMENTARY  INFORMATION:  The  above 
change  involves  a  modification  in  the 


Current  ranges 

Revised 
ranges 

$01-7  9  

SO.1-15.9 

8.0-1 1 .9 

16.0-19.9 

12  0-159 

20.0-24.9 

16.0-19.9  .^ 

20.0-24.9 

25.0-32.9 
33.0-42.9 

25.0-32.9 

43.0-54.9 

33  0-42  9 

55.0-69.9 

43.0-Plus 

70.0-Plus 

Respondents  will  receive  notification 
of  the  above  change,  thus  allowing  them 
time  before  the  change  is  implemented. 

Dated:  September  29. 1994. 

For  the  Commission. 
Tony  E.  Gallegos. 
Chairman. 
[FR  Doc.  94-24602  Filed  10-6-94;  8:45  ami 

BILLING  CODE  67S0-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  Council  Meeting 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92^63,  as  amended,  this  notice 
advises  interested  persons  of  the  ninth 
meeting  of  the  Network  Reliability 
Council  ("Council"),  which  will  be  he^ld 
at  the  Federal  Communications 
Commission  in  Washington.  D.C. 
DATES:  Monday.  October  24.  1994  at 
1:30  p.m. 

ADDRESSES:  Federal  Communications 
Commission,  Room  856,  1919  M  Street, 
NW.,  Washington,  D.C.  20554. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
Robert  Kimball  at  (202)  634-7150. 
SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
academic,  consumer  and  other 
organizations  to  explore  and 
recommend  measures  that  would 
enhance  network  reliability. 

The  agenda  for  the  ninth  meeting  is  as 
follows.  The  members  of  the  NRC 


Steering  Committee  will  be  introduced. 
The  organization,  methodology  and 
composition  of  the  Council's  focus 
groups  will  be  presented.  The  Council 
also  will  receive  a  presentation  on 
telecommunications  network  reliability 
and  will  discuss  other  issues  of 
business.  After  determining  the  next 
meetinc  date,  the  Council  will  adjourn. 

Memoers  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  If  there  is  time,  the  public  will 
be  allowed  to  comment  toward  the  end 
of  the  meeting.  The  public  may  submit 
written  comments  to  the  Council's 
designated  Federal  Officer,  befon;  the 
meeting. 

Foderal  Communications  Conii;iis«.ion 

William  F.  Calon, 

Secretary. 

IFR  Doc.  94-24940  Fik-d  70-4)-94;  «;-;5  hml 

BILUNG  CODE  6712-01-M 
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[PR  Docket  No.  94-105;  DA  94-1054] 

Commercial  Mobile  Radio  Services; 
California  State  Petition  To  Retain 
Regulatory  Authority  Over  Intrastate 
Cellular  Service  Rates 

AGENCY:  Federal  Communication.s 

Commission. 

ACTION:  Notice;  extension  of  time  and 

permitting  replies  to  revised  petitions. 

SUMMARY:  The  amendments  to  the 
Communications  Act  in  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
preempted  state  rate  and  entry 
regulation  of  commercial  mobile  radio 
services.  States  were  given  the 
opportunity  to  file  petitions  for  the 
authority  to  continue  regulaiing  these 
intrastate  rates.  California  filed  such  a 
petition  and  subsequently  filed 
revisions  to  that  petition.  This  Ordrr 
extends  the  deadlines  for  reply 
•comments  in  partial  response  to  a 
request  filed  by  the  People  of  the  State 
of  California  and  the  Public  Utilities 
Commission  of  the  State  of  California 
and  allows  additional  time  to  comment 
on  the  revised  petition.  This  extension 
will  provide  interested  parties  enough 
time  to  complete  their  review  and 
submit  meaningful  replies  and 
additional  comments  on  the  issues  we  - 
raised  in  this  proceeding. 
DATES:  Reply  comments  must  be  filed 
on  or  before  October  19, 1994. 
ADDRESSES:  Send  reply  comments  to  the 
Federal  Communications  Commission. 
1919  M  Street,  NW.,  Washington,  DC 
20554. 


FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Harrison.  Private  Radio  Bureau, 
Land  Mobile  and  Microwave  Division. 
(202)  632-7125. 
SUPPLEMENTARY  INFORMATION: 

In  the  Matter  of  Petition  of  People  of  the 
State  of  California  and  the  Public  Utilities 
Commission  of  the  Sute  of  California  To 
Retain  Regulatory  Authority  Over  Intrastate 
Cellular  Ser\'ice  Rates. 

Order  Extending  Time  and  Permitting 
Replies  to  Revised  Petition 

Adopted:  September  26,  1994;  Released: 
September  26, 1994. 
By  the  Chief,  Private  Radio  Bureau: 

1.  Petitioners.  People  of  the  State  of 
California  and  the  Public  Utilities 
Commission  of  the  State  of  California 
(collectively  California)  have  filed  an 
emergency  motion  for  a  45-day  extension  of 
time  from  the  October  4. 1994  deadline  for 
filing  reply  comments.'  For  the  reasons  given 
below,  we  grant  California  some,  but  not  all, 
of  the  relief  requested. 

2.  The  amendments  to  the 
Communications  Act  in  the  Omnibus  Budget 
Reconciliation  Act  of  1993  preempted  state 
rate  and  entry  regulation  of  commercial 
mobile  radio  services.  A  state  could, 
however,  obtain  intrastate  rate  regulatory 
authority  by  fling  a  properly_supponed 
petition  with  the  FCC*  States  with  existing 
rate  regulation  could  petition  by  August  10, 
1994  to  continue  regulating,  and  would 
obtain  a  stay  of  statutory  preemption  until 
the  FCC  acted.  The  Commission  has  one  year 
in  which  to  nile-on  the  petition  and  to  decide 
any  reconsideration.  California  filed  such  a   . 
petition  on  August  9, 1994.  Pursuant  to  the 
Commission's  rules.^  interested  parties  had 
30  days  in  which  to  commpnt  and  then  15 
days  for  replies. 

3.  Petitioners'  motion  is  dated  the  date 

c  omments  were  due.  They  stated  that  they 
had  already  received  two  lengthy  pleadings 
and  expected  a  substantial  number  of 
additional  comments.-*  In  fact,  over  1.400 
pages  of  comments  and  associated  pleadings 
were  filed  on  the  California  petition.  By  the 
time  copies  of  the  pleadings  have  been 
obtained,  California  states  that  it  will  have 
only  six  or  seven  business  dnys  in  which  to 
review  and  analyze  the  record,  finalize  its 
comments,  and  respond  to  a  party's  motion 
addressing  confidentiality  issi>es  raised  by 
the  petition.  Petitioners  stale  that  the  issues 
involved  are  complex  and  that  ;he 
proceeding  concerns  fundamental  state 
interests.  They  claim  that  no  party  will  be 


'  Emergency  Motion  of  thp  Ponplo  of  the  Slate  nf 
California  and  the  Public  L'tili:i«s  Commisiion  of 
the  State  of  California  for  a  45-Day  Extension  of 
Time  To  File  Reply  Com-iienti  (dated  Sept.  19, 
1994)  (Motion). 

-Omnibus  Budget  Reconciliation  Act  of  1993. 
Public  Law  103-66,  Title  VI.  §6002(bM2),  107  Slat. 
312.  392  (1993).  amending  Section  332(c)(3)  of  the 
Communications  Act.  47  U.S.C  332(c)(3). 

'Second  Report  and  Order,  Implementation  of 
Sections  3(n)  and  332  of  the  Communication*  Act. 
Regulatory  Treatment  of  Mobile  Servicas,  9  FCC 
Red  1411.  1522-23  (1994).  59  Fed.  Reg.  18493  (Apr. 
19,  1994)  (to  be  codified  at  47  CFR  20.13). 

*  Motion  at  4. 


prejudiced,  and  the  FCC's  ability  to  meet  the 
one-year  statutory  deadline  not  detrimentally 
affected,  by  the  requested  extension.  They 
believe  that  the  FCC  will  be  well  served  by 
a  complete  record  and  careful  analysis  on  the 
part  of  California.  Petitioners  allege  that  thf»y 
have  shown  good  cause  for  the  requested 
extension.' 

4.  Although  it  does  not  object  to  "some 
appropriately  brier'  extension.  Air  Touch 
Communications  argues  that  the  45-dsy 
extension  requested  by  Califomia  is 
excessive  and  needlessly  delays  resolution  nS 
this  proceeding.  It  states  that  rate  regulation 
costs  Califomia  consumers  $250  million  per 
year,  contrary  to  California's  claim  that  no 
party  will  be  prejudiced.  It  states  that  the 
pleading  cycle  in  this  proceeding  was  iiafted 
to  balance  the  rights  of  all  parties,  especially 
the  public's  right  to  be  relieved  of  n»ed!p9<! 
regulation.* 

5.  We  agree  with  Califomia  that  some 
measure  of  i^lief  is  requited.  The  record  in 
this  proceeding  is  voluminous,  and  the 
issues,  including  the  state  of  competition  o:.<f 
reasonableness  of  cellular  rates  in  the  sl..t.;, 
are  intricate.  Moreover,  Califomia  field 
njvisions  to  its  petition  on  September  11, 
1904,  which,  at  our  request,  included 
previously  redacted  information 
subsequently  determined  to  be  a  matter  of 
public  record.'  Interested  parties  may  wish  i<j 
coniment  on  any  new  material  For  thes* 
reasons,  we  conclude  that  en  extenrion  of 
time  wouH  ser\'e  the^jublic  interest.  On  tJ..' 
other  hand,  the  Commission  is  faced  with 
stringf'nt  statutory  deadlines  iiTa  compl'-x 
and  massive  proceeding.  Granting  an 
extension  as  long  as  California  requests  wjui.i 
impair  the  Commission's  ability  to  comply 
with  the  statutory  deadlines.  For  the,<e 
reasons,  wc  find  that  good  cause  has  bem 
shown  for  a  extension  of  15  days.  This 
doubles  the  reply  period  permitted  to  a  total 
of  30  days.  We  also  put  all  parties  on  notii  t> 
that  those  who  wish  to  address  the  .t:vis<ui 
portions  of  California's  petition  shai;!d  do  «.> 
in  these  replies. 

6.  Pursuant  to  Section  1.46  of  t.he 
Commission's  Rules,  8  we  GRANT  IN  PART 
AND  DENY  IN  PART  the  Emergenr)-  SU^ihvi 
of  the  People  of  the  State  of  Califomia  for  .i* 
4!Jday  Extension  of  Time  to  File  Reply 
Comments  TO  THE  EXTENT  INDICJMED 
HEREIN,  and  HEREBY  EXTEND  the  time  Un 
filing  reply  comments  UNTIL  October  V.t, 
1994.  Interest  parties  ARE  PER.MirrED  lo 
include  any  comments  on  the  revised 
petition  filed  by  California  on  Septfmbi'r  13. 
1994  in  their  reply  comments. 
Ralph  A.  Haller, 
Chinf.  Privr.te Radio Bun^iu. 
IFR  Doc.  94-24829  Filed  10-6-94,  8 :4S  ;i.!:.| 
BILLING  CODE  6712-Ol-M 


''Motio.ToJ  3-4. 

"Comments  of  .^'.-Touiii  Coinniunic«t>un»  on  tU> 
CPUC-s  Emergency  Motion  at  1-2  (dated  Sept.  23, 
1994).  AirTouch  Communications  adds  that 
California.  b>  virtue  of  a  1994  investigalion  into  !i  • 
wireless  indu.<;tr>'.  is  well-prepared  to  respond  to 
the  comments  in  a  timely  fashion.  Id.  at  2. 

'  Ex  Parte  Letter  from  Ellen  S.  Levine,  Principal 
Counsel,  California  Public  Utilities  Coaunissioa.  lu 
Hon.  William  F.  Calon.  Acting  Secralary.  HjC 
(dated  Sept.  13.  11*^1. 

"47  0111.411 
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[PR  Docket  No.  94-106;  DA  94-1067] 

Commercial  Mobile  Radio  Services; 
Connecticut  State  Petition  to  Retain 
Regulatory  Control  of  Rates  of 
Wholesale  Cellular  Service  Providers 

agency:  Federal  Communications 

Commission. 

ACTrON:  Notice;  e.xtension  of  time. 

summary;  The  amendments  to  the 
Communications  Act  in  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
preempted  state  rate  and  entry 
regulation  of  commercial  mobile  radio 
senices.  States  were  given  the 
opportunity  to  file  petitions  for  the 
authority  to  continue  regulating  these 
intrastate  rates.  This  Order  extends  the 
deadlines  for  reply  comments  in  this 
proceeding  in  response  to  a  request  filed 
by  I^chard  Blumenthal,  Attorney 
General  of  the  State  of  Connecticut,  the 
Connecticut  Office  of  Consumer 
Counsel,  Connecticut  Telephone  and 
Communication  Systems,  Inc.  and    - 
Connecticut  Mobilecom,  Inc.  This 
e.xtension  will  provide  interested  parties 
enough  lime  to  complete  their  review 
and  submit  meaningful  replies  on  the 
issues  we  raised  in  this  proceeding. 
DATES:  Reply  comments  must  be  filed 
on  or  before  October  19, 1994. 
ADDRESSES:  Send  reply  comments  to  the 
Federal  Communications  Commission. 
1919  M  Street,  N\V.,  Washington.  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Harrison,  Private  Radio  Bureau. 
Land  Mobile  and  Microwave  Division. 
(202) 632-7125. 

SUPPLEMENTARY  INFORMATION: 

In  the  Matter  of  Petition  of  the  Connecticut 
Department  of  Public  Utility  Control  to 
Rritain  Regulatory  Control  of  the  Rates  of 
Wholesale  Cellular  Service  Providers  in  the 
State  of  Connecticut;  Order 

Adopted:  September  28. 1994;  Released: 
September  29. 1994. 
By  the  Chief.  Private  Radio  Bureau; 

1.  Richard  Blumenthal,  Attorney  General  of 
the  State  of  Connecticut,  the  Connecticut 
Office  of  Consumer  Counsel,  Connecticut 
Telephone  and  Communication  Systems.  Inc. 
and  Connecticut  Mobilecom.  Inc. 
(collectively  Movants)  have  filed  a  motion  for 
a  15-day  extension  of  time  from  the  October 
4,  1994  deadline  for  filing  reply  comments.' 
For  the  reasons  given  below,  we  grant  the 
motion. 

2.  The  amendments  to  the 
Communications  Act  in  the  Omnibus  Budget 
Reconciliation  Act  of  1993  preempted  state 
rate  and  entry  regulation  of  commercial 
mobile  radio  services.  A  state  could, 
however,  obtain  intrastate  rate  regulatory 


'  joint  Motion  for  Extension  of  Time  (dated  Sept. 
26.  1994)  (Motion). 


UMI 


authority  by  filing  a  properly  supported 
petition  writh  the  FCC.*  States  with  existing 
rate  regulation  could  petition  by  August  10, 
1994  to  continue  regulating,  and  would 
obtain  a  stay  of  statutory  preemption  until 
the  FCC  acted.  The  Commission  has  one  year 
in  which  to  rule  on  the  petition  and  to  decide 
any  reconsideration.  New  York  filed  such  a 
petition  on  August  9. 1994.  Pursuant  to  the 
Commission's  rules.'  interested  parties  had 
30  days  in  which  to  comment  and  then  15 
days  for  replies. 

3.  Movants,  who  support  the  petition  of  the 
Connecticut  Department  of  Public  Utility 
Control,  state  that  they  need  the  requested 
extension  to  analyze  the  filings  of  the  parties 
opposing  the  petition,  which  contain 
"putative  antitrust,  competitive  and 
economic  analyses  of  the  cellular  markets  as 
well  as  other  testimony."  *  They  state  that 
grant  of  this  "modest"  extension  will  ensure 
a  complete  record  in  this  proceeding  and 
facilitate  a  timely  Commission  decision  in 
the  proceeding.5 

4.  We  believe  that  the  motion  has  merit. 
The  record  in  this  proceeding  is  large,  and 
the  issues,  including  the  state  of  competition 
in  the  cellular  market  in  the  state  and  the 
reasonableness  of  rates,  intricate.  We  find 
that  good  cause  has  been  shown  for  the 
requested  extension. 

5.  Pursuant  to  Section  1.46  of  the 
Commission's  Rules.^  we  GRANT  the  Joint 
Motion  for  E.xtension  of  Time  of  Richard 
Blumenthal.  Attorney  General  of  the  State  of 
Connecticut,  the  Connecticut  Office  of 
Consumer  Counsel.  Connecticut  Telephone 
and  Communication  Systems.  Inc.  and 
Connecticut  Mobilecom,  Inc..  AND  HEREBY 
EXTEND  the  period  for  filing  replies  UNTIL 
October  19.  1994. 

Ralph  A.  Haller, 

Chief.  Priivte  Radio  Bureau. 

[FR  Doc.  94-24831  Filed  10-6-94;  8:45  ami 
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[PR  Docket  No.  94-108;  DA  94-1055] 

Commercial  Mobile  Radio  Services; 
New  York  State  Petition  for  Authority 
to  Regulate  Commercial  Mobile  Radio 
Service  Rates 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  e.xtension  of  time. 

SUMMARY:  The  amendments  to  the 
Communications  Act  in  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
preempted  state  rate  and  entry 


'  Omnibus  Budget  Reconciliation  Act  of  1993. 
Public  Law  103-66.  Title  VI.  section  6002(b)(2).  107 
State.  312.  392  (1993).  amending  Section 332(c)(3) 
of  the  Conununications  Act.  47  U.S.C.  332(c)(3). 

'Second  Report  and  Order,  Implementation  of 
Sections  3(n)  and  332  of  (he  Communications  Act. 
Regulatory  Treatment  of  Mobile  Ser\'ices,  9  FCC 
Red  1411. 1522-23  (1994).  59  Fed.  Reg.  18493  (Apr. 
19. 1994)  (to  be  codified  at  47  CFR  20.13). 

■"  Motion  at  2. 

'  Motion  at  2-3. 

"^^47  CFR  1.4b. 


regulation  of  commercial  mobile  radio 
services.  States  were  given  the 
opportufiity  to  file  petitions  for  the 
authority  to  continue  regulating 
intrastate  rates.  This  Order  extends  the 
deadlines  for  reply  comments  in  this 
proceeding  in  partial  response  to  a 
request  filed  by  the  New  York  Public 
Service  Commission.  This  e.\tension 
will  provide  interested  parties  enough 
time  to  complete  their  review  and 
submit  meaningful  replies  on  the  issues 
we  raised  in  this  proceeding. 
DATES:  Reply  comments  must  be  filed 
on  or  before  October  19, 1994. 
ADDRESSES:  Send  reply  comments  to  the 
Federal  Communications  Commission, 
191^  M  Street.  N\V..  Washington.  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Harrison.  Private  Radio  Bureau. 
Land  Mobile  and  Microwave  Division. 
(202)632-7125. 

SUPPLEMENTARY  INFORMATION: 

In  the  Matter  of  Petition  for  New  York  State 
Public  Sen'ice  Commission  to  Extend  Rate 
Regulation;  Order 

Adopted:  September  20.  1094;  Released: 
September  20.  1994. 
By  the  Chief.  Private  Radio  Bureau: 

1.  Petitioner  .Vew  York  Public  Service 
Commission  (New  York)  has  filed  a  motion 
for  a  30-day  extension  of  time  from  the 
October  4. 1994  deadline  for  filing  reply 
comments.'  For  the  reasons  given  below,  we 
grant  New  York  some,  but  not  all.  of  the  relief 
requested. 

2.  The  amendments  to  the 
Communications  Act  in  the  Omnibus  Budget 
Reconciliation  Act  of  1993  preempted  state 
rate  and  entry  regulation  of  commercial 
mobile  radio  ser\'ices.  A  state  could, 
however,  obtain  intrastate  rate  regulatory 
authority  by  filing  a  properly  supported 
petition  for  the  FCC-  States  with  existing 
rate  regulation  could  petition  by  August  10. 
1994  to  continue  regulating,  and  would 
obtain  a  stay  statutory  preemption  until  the 
FCC  acted.  The  Commission  has  one  year  in 
which  to  rule  on  the  petition  and  to  decide 
any  reconsideration.  New  York  filed  such  a 
petition  on  August  9.  1994.  Pursuant  to  the 
Commission's  rules, ^  interested  partitas  had 
30  days  in  which  to  comment  and  tl.t-n  15 
days  for  replies. 

3.  New  York  states  that  it  needs  tb.e 
requested  extension  in  order  to  have  as  much 
time  to  respond  to  the  opposition  as  other 
parties  were  given  to  respond  to  its  petition. 


'  Motion  for  Extension  of  Time  in  Which  To  File 
Comments  of  N'ew  York  State  Public  Service 
Commission  (dated  Sept.  23.  1994)  (.Motion). 

'Omnibus  Budget  Reconciliation  Act  of  1993. 
Public  Law  103-66,  Title  VI,  6002(b!(2).  107  State. 
312.  392  (1993).  amending  Section  332(cK31  of  the 
Communications  Act.  47  U.S.C.  §  332(c)(3). 

'Second  Report  and  Order.  Implementation  of 
Sections  3(n)  and  332  of  the  Communications  .Act. 
Regulatory  Treatment  of  Mobile  Ser\'ices,  9  FCC 
Red  1411.  1522-23  (1994),  59  Fed.  Reg.  18493  (Apr. 
19.  1994)  (to  be  codified  at  47  CFR  20.1 3). 


It  Slates  that  it  needs  the  additional  time  in 
order  to  read  and  respond  to  the  voluminous 
and  complex  comments  filed.  It  observes  that 
very  few  of  the  parties  served  New  York  with 
their  pleadings  and  that  it  did  not  receive  a 
full  set  until  September  22.  It  states  that  an 
extension  will  not  undermine  the 
Commission's  ability  to  complete  the 
proceeding  on  a  timely  basis.  New  York 
claims  that  the  complexity  of  the  issues  and 
the  fundamental  state  interests  at  stake 
demonstrate  that  good  cause  exists  for  an 
extension.* 

4.  We  agree  with  New  York  that  some 
measure  of  relief  is  required.  The  record  in 
this  proceeding  is  large,  and  the  issues, 
including  the  state  of  competition  and 

'  reasonableness  of  cellular  rates  in  the  state, 
are  intricate.  For  these  reasons,  we  conclude 
that  an  extension  of  time  would  serve  the 
public  interest.  On  the  other  hand,  the 
Commission  is  faced  with  stringent  statutory 
deadlines  in  a  large,  complex  proceeding. 
Granting  an  extension  as=long  as  New  York 
requests  could  impair  the  Commission's 
ability  to  comply  with  the  statutory 
deadlines.  For  these  reasons,  we  find  that 
good  cause  has  been  shown  for  an  extension 
of  15  days.  This  doubles  the  replv  period 
permitted  to  a  total  of  30  days.     "    • 

5.  Pursuant  to  Section  1.46  of  the 
Commission's  Rules.s  we  GRANT  IN  PART 
AND  DENY  IN  PART  the  Motion  of  the  New 
York  Public  Service  Commission  for 
Extension  of  Time  in  Which  to  File 
Comments  TO  THE  EXTENT  INDICATED 
HEREIN.  AND  HEREBY  EXTEND  the  period 
for  filing  replies  UNTIL  October  19,  1994. 
Ralph  A.  Haller, 

Chief.  Private  Radio  Bureau. 

[FR  Doc.  94-24830  Filed  10-6-94:  8:45  am] 
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[Report  No.  2033] 

Petition  For  Reconsideration  and 
Clarification  of  Actions  In  Rulemaking 
Proceedings 

October  4.  1994. 

Petition  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceeding' 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  te.xt  of  this  document 
is  available  for  viewing  and  copying  in 
Room  239,  1919  M  Street,  NW.,' 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Ojjposition  to 
this  petition  must  be  filed  October  24. 
1994.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject;  Amendinent  of  the 
Commission's  Rules  to  Establish  New- 


Personal  Communications  Services  in 
the  2  GHz  Band  (GEN  Docket  No.  90- 
314). 

Number  of  Petition  Filed:  1. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
IFR  Doc.  94-24887  Filed  10-6-04:  8:4.5  am) 

BILLING  CODE  6712-01-M 


••Motion  at  1-2. 
''47  CFR  1.46. 


[OA  94-1068] 

Petitions  for  Reconsideration  of  Order 
on  Reconsideration  (PP  Docket  93- 
253) 

September  29,  1994. 

Petitions  for  reconsideration  have 
been  filed  in  response  to  the 
Commission's  Order  On 
Reconsideration,  PP  Docket  No.  93-253. 
FCC  94-217,  (adopted  August  15,  1994). 
The  petitions  seek  reconsidwalion  of 
the  Commission's  decisions  to:  ■(1)  grant 
an  exemption  to  Indian  tribes  or  Alaska 
Native  Corporations  from  the  affiliation 
rules  for  broadband  PCS  entrepreneurs' 
blocks  eligibility;  and  (2)  permit  passive 
investors  in  a  corporate  broadband  PCS 
applicant  to  own  up  to  15  percent  of  the 
corporation's  voting  stock,  provided  the 
other  conditions  of  licensing  are  met. 

These  petitions  are  placed  on  Public 
Notice  pursuant  to  47  C.F.R  §  1.429(e). 
The  full  texts  of  these  petitions  are 
available  for  viewing  and  copving  in 
Room  239,  1919  M  Street.  NW. 
Washington,  DC  or  may  be  purrhasod 
from  the  Commission's  duplicating 
contractor,  ITS.  Inc..  (202)  8.17-3800. 
Oppositions  to  these  petitions  must  be 
filed  within  10  days  of  the  date  of 
publication  of  the  petitions  in  the 
Federal  Register.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR 
§  1.4(b)(1)).  Replies  to  oppositions  must 
be  filed  within  5  days  after  the  time  for 
filing  oppositions  has  e.xpirod. 

Subject:  Implementation  of  Section 
309(j)  of  the  Communications  Act- 
Competitive  Bidding.  (PP  Docket  93- 
253) 

Petitions  for  Reconsideration  Filed  Bv: 
William  J.  Franklin.  Attorney  for  tlie 
Association  of  Independent 
Designated  Entities  on  09-21-94. 

Debra  L.  Lee,  Executive  Vice  President 
and  General  Counsel,  Maurita  K.    - 
Coley,  Senior  Vice  President  -  Legal 
Affairs  for  Black  Entertainment 
Television  on  09-21-94. 

For  further  information  contact  Lisa 
Warner  at  (202)  634-2443. 


Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc  94-24888  Filed  10-6-94;  8  45  am] 

BILLING  CODE  6712-01-F 


FEDERAL  RESERVE  SYSTEM 

Bank  South  Corporation,  Atlanta,  GA, 
etal. 

Bank  South  Corporation,  Atlanta. 
Georgia;  Bamett  Banks,  Inc., 
Jacksonville.  Florida;  SunTrust  Banks. 
Inc..  .Atlanta,  Georgia;  Synovus 
Financial  Corp.,  Columbus,  Georgia; 
TB&C  Bancshares,  Inc.,  Columbus: 
Georgia:  BB&T  Financial  Corporation. 
Wilson,  North  Carolina;  First  Citizens 
Bancshares.  Inc.,  Raleigh.  North 
Carolina;  First  Union  Qarporation. 
Charlotte.  North  Carolina;  NationsBank 
Corporation.  Charlotte,  North  CaroUna: 
Southern  National  Corporation, 
Lumbcrton.  North  Carolina;  and 
Wachovia  Corporation,  Winston-Salcin. 
North  Carolina  (collectively. 
Applicants),  have  applied  pursuant  lo 
seciion  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)  of  the  Boir.ls 
Regulation  Y  (12  CFR  225.23(a))  lo 
expand  the  data  processing  sorvii  o.s 
provided  by  Southeast  Switch.  Inc.. 
Maitland.  Florida  (Company),  which 
operates  the  Honor  electronic  funds 
transfer  (EFT)  network  pursuant  lo 
section  225.25(b)(7)  of  the  Bo.irds 
Regidation  Y. 

Applicants  currently  engage  thrfiuj^h 
Company  and  its  subsidiary,  Spcxialtv 
NetVvork  .Services,  Inc.,  Maitland. 
Florida,  in  card  production  and  relalt'd 
services  to  entities  that  are  members  of 
the  Honor  EFT  network.  Applicants 
now  propose  to  provide  card  productidii 
and  related  services  to  entities  that  an; 
not  mt'inbcrs  of  the  Honor  EFT  m.-twork. 
The  proposed  card  production  services 
would  include  ordering  magnoticallv 
striped  and  integrated  circuit  plastic 
cards  (including  plastic  cards 
sometimes  referred  to  as  stored  \aliir- 
cards)  from  card  manufacturers, 
embossing  the  cards  with  the  nanii-  .md 
account  numbers  of  cardholders, 
encoding  information  on  the  cards' 
magnetic  strips,  hot  stamping  cards,  and 
generating  and  assigning  pe.'sonal 
identification  numbers.  Applicants 
propose  to  engage  in  this  activity 
throughout  the  United  States. 

Closely  Related  to  Banking  Standard 

Section  4(c)(8)  of  the  BHC  Ad 
provides  that  a  bank  holding  companv 
may.  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
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notice  and  oppoitunity  for  hearing  bas 
determined  fby  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto...."  In 
determining  whether  a  proposed    ' 
acti\'ity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act,  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Reserve  System.  516  F.2d  1229  (D.C.  Cir. 
1975).  These  considerations  are: 

(1)  Whether  banks  generally  have  in 
fact  provided  the  proposed  services, 

(2)  Whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  services, 
and 

(3)  Whether  banks  generally  provide 
services  that  are  so  integrally  related  to 
the  proposed  services  as  to  require  their 
provision  in  a  speciaUzed  form.  See  516 
F.2d  at  1237. 

In  addition,  the  Board  may  consider  any 
other  basis  that  may  demonstrate  that 
the  activity  has  a  reasonable  or  close 
rclationdiip  to  banking  or  managing  or 
controlling  banks.  Board  Statement 
Regarding  Regulation  Y,  49  FR  806- 
(1984). 

Applicants  maintain  that  the 
proposed  activities  are  closely  related  to 
banking  within  the  meaning  of  the  BHC 
Act.  Specifically,  Applicants  maintain 
that  the  Board  has  previously 
authorized  bank  holding  companiesio 
provide  data  processing  services  to 
nonfinancial  customers.  See,  e.g., 
Citicorp,  72  Federal  Reserve  Bulletin 
497  (1986).  In  addition.  Applicants 
maintain  that  the  Board  has  authorized 
card  embossing  and  issuance  functions 
with  respect  to  medical  benefits  cards 
issued  by  payer  organizations.  Banc  One 
Corporation,  80  Federal  Reserve 
Bulletin  139  (1994).  In  addition. 
Applicants  maintain  that  the  Board  has 
authorized  card  embossing  and 
encoding  functions  with  respect  to 
stored  value  cards  for  nonfinancial 
institutions.  Banc  One  Corporation,  79 
Federal  Reserve  Bulletin  1158  (1993). 
Applicants  further  maintain  that  the 
data  embossed  on  the  type  of  cards  that 
are  the  subject  of  this  application  are 
banking,  economic,  or  Bnancial  data 
that  permit  the  cardholder  to  initiate  or 
consummate  a  banking  or  financial 
transacti(».  and  that  the  identity  of  the 
customer  does  not  change  the  financial 
nature  of  the  information  being  encoded 
and  processed. 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  also  must  determine  that  the 
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p  roposed  activities  to  be  conducted  by 
C  ompany  "can  reasonably  be  expected 
t(  I  produce  benefits  to  the  public,  such 
a ;  greater  convenience,  increased 
c  )mpetition,  or  gains  in  efficiency,  that 
o  atweigh  possible  adverse  effects,  such 
a  ;  undue  concentration  of  resources, 
,  d  jcreased  or  unfair  competition, 
c  )nflicts  of  interests,  or  unsoimd 
b  inking  practices."  12  U.S.C.  1843(c)(8). 

Applicants  believe  tharthe  proposal 
VI  ill  produce  public  benefits  that 
o  itweigh  any  potential  adverse  effects. 
Ii  particular.  Applicants  maintain  that 
tl  e  proposal  will  enhance  customer 
c  invenience  and  efficiency.  In  addition, 
A  Dplicants  state  that  the  proposed 
ai  tivities  will  not  result  in  adverse 
e  fects  such  as  an  undue  concentration 
o  resources,  decreased  or  unfair 
CI  impetition.  conflicts  of  interests,  or 
u  isound  banking  practices. 

In  publishing  the  proposal  for 
c(  imment,  the  Board  does  not  take  a 
p  )sition  on  issues  raised  by  the 
p  oposal.  Notice  of  the  proposal  is" 
p  iblished  solely  in  order  to  seek  the 
V  evvs  of  interested  persons  on  the 
is  ;ues  presented  by  the  application,  and 
d  )es  not  represent  a  determination  by 
tl  e  Board  that  the  proposal  meets  or  is 
li  ^ely  to  meet  the  standards  of  the  BHC 
A:t. 

Any  comments  or  requests  for  hearing 
s  ould  be  submitted  in  writing  and 
r(  ceived  by  William  W.  Wiles, 
S  icretary.  Board  of  Governors  of  the 
F  ideral  Reserve  System,  Washington, 
D  Z  20551.  not  later  than  November  1. 
1'  194.  Any  request  for  a  hearing  on  this 
a  plication  must,  as  required  by  § 
2  ,2. 3(e)  of  the  Board's  Rules  of 
P  ocedure  (12  CFR  262.3(e)),  be 
a(  companied  by  a  statement  of  the 
n  asons  why  a  written  presentation 
\\  Duld  not  suffice  in  lieu  of  a  hearing, 
ic  entifying  specifically  any  questions  of 
fa  :t  that  are  in  dispute,  summarizing  the 
e'  idence  that  would  be  presented  at  a 
hi  aring,  and  indicating  how  the  party 
c(  mmenting  would  be  aggrieved  by 
a  proval  of  the  proposal. 

This  application  may  be  inspected  at 
tl  e  offices  of  the  Board  of  Governors, 
tl  e  Federal  Reserve  Bank  of  Atlanta,  or 
tl  e  Federal  Reserve  Bank  of  Richmond. 

Board  of  Governors  of  the  Federal  Reserve 
S]  stem,  October  3. 1994. 
Je  liiifer  |.  Johnson,     . 
D  puty  Secretary  of  the  Board. 
IF  R  Doc.  94-24880  Filed  10-6-94;  8:45  am) 

B)  LING  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVrCES 

Admtnistration  for  Children  and 
Families 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Notice  is  hereby  given  that  I  delegate 
to  the  Assistant  Secretary  for  Children 
and  Families,  with  authority  to 
redelegate,  the  authority  vested  in  the 
Secretary  under  Section  13711(a)(2)  of 
the  Omnibus  Budget  Reconcifiation  Act 
of  1993,  Public  Law  103-66,  (August  10, 
1993),  for  the  Family  Preservation  and 
Support  Services  program,  subpart  2  of 
Title  IV-B,  of  the  Social  Security  Act  42 
U.S.C.  629,  and  as  amended,  now  and 
hereafter. 

This  delegation  excludes  the  authority  to 
issue  regulations  or  submit  reports  to 
Congress.  This  delegation  of  authority  is 
effective  upon  date  of  signature. 

In  addition.  I  hereby  affirm  and  ratify 
any  actions  taken  by  the  Assistant 
Secretary  for  Children  and  Families  or 
any  other  Administration  for  Cliildren 
and  Families  officials  which,  in  effect, 
involved  the  exercise  of  this  authority 
prior  to  the  effective  date  of  this 
delegation. 

Dated:  September  28. 1994. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  94-24834  Filed  10-6-94;  8:45  am) 

BILLING  CODE  4184-01-M 


Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC)  Family 

and  Intimate  Violence  Prevention 
Subcommittee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  subcommittee 
meeting: 

Name;  ACIPC  Family  and  Intimate 
Violence  Prevention  Subcommittee. 

Time  and  Date:  8  a.m.-lO  a.m..  October  24, 
1994. 

Place:  Sheraton  Centur>'  Center  Hotel.  2000 
Centurv  Boulevard.  NE.,  Atlanta,  Georgia 
30345." 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  provide 
and  make  recommendations  to  the  ACIPC 
regarding  feasible  goals  for  prevention  and 
control  of  family  and  intimate  violence.  The 
subcommittee  will  make  recommendations 
regarding  policies,  strategies,  objectives  and 
priorities:  and  advise  on  the  development  of 


a  national  plan  for  family  and  intimate 
violence  and  the  development  of  new 
technologies  and  their  subsequent 
application. 

Matters  to  6e  Discussed:  This 
subcommittee  will  hold  its  first  meeting  to 
receive  an  overview  of  the  Family  and 
Intimate  Violence  Program  and  further  define 
the  role  of  the  subcommittee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Ms. 
Denise  Johnson.  Acting  Assistant  Team 
Leader^  Family  and  Intimate  Violence 
Prevention  Team,  Division  of  Violence 
Prevention,  National  Center  for  Injury 
Prevention  and  Control,  CDC.  4770  Buford 
Highway,  NE.,  Mailstop  K-fiO.  Atlanta, 
Georgia  30341-3724,  telephone  4()4/.4H8- 
4410. 

Dated :  October  3 ,  1 094 . 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Mimngt'inent 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  94-24808  Filed  ll)-r>-i)4;  8:45  am) 

BILUNG  CODE  4163-18-M 


Federal  Register  /  Vol.  59.  No.  194  /  Friday.  October  7,  1994  /  Notices 


51199 


Advisory  Committee  for  Injury 
Prevention  and  Control:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  meeting: 

,Vanie.Advi<!ory  Committee  forlnjurv  • 
Prevention  and  Control  (ACIPC). 

Time  and  Date:  10  a.m.-5  p.m..  October  24, 
1994. 

Place:  Sheraton  Century  Center  Hotel.  2000 
Century  Boulevard,  NE,  Atlanta.  Georgia  " 
.30345. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose: The  committee  will  continue  to 
make  recommendations  on  policy,  strategy, 
objectives,  and  priorities  including  the 
balance  and  mix  of  intramural  and 
extramural  research;  advise  on  the 
implementation  of  a  national  plan  for  injury 
prevention  and  control,  the  development  of 
new  technologies  and  their  application:  and 
review  progress  toward  injury  prevention 
and  control. 

Matters  to  6e  Discussed:  The  committee 
will  discuss  (1)  Issues  concerning  the 
National  Center  for  Injury  Prevention  and 
Control's  (NCIPC)  extramural  research  grants 
program,  (2)  an  update  on  the  activities  of  the 
center  from  the  last  meeting  from  the 
Director,  NCIPC,  (3)  updates  on  injury  issues 
from  other  Federal  agencies,  (4)  a  report  from 
the  Family  and  Intimate  Violence  Prevention 
Subcommittee,  and  issues/activities  relating 
to  family  and  intimate  violence. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Mr. 
Tom  Bartenfeld,  Acting  Executive  Secretary, 
NCIPC,  CDC,  4770  Buford  Highway.  NE. 
Mailstop  K-60,  Atlanta,  Georgia  30341-3724. 
telephone  404/488-4690. 


Dated:  October  3, 1994. 
loseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disense  Control 
and  Prevention  (CDC). 
[FR  Doc,  94-24869  Filed  lO-fi-94:  8:45  am) 
BILLING  CODE  4163-1»-M 


National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Xame  of  Committee:  National  Institute  on 
Deafness  and  Other  Communicaiion 
Disorders  Special  Emphasis  P.inel. 

Date:  October  25, 1994. 

T/me:  12  pm  to  3  pm. 

Place:  6120  Executive  Boulevard. 
Room  400C,  Rockville,  MD  20852. 

Contact  Person:  Mary  Nekola,  Ph.D.. 
Scientific  Review  Administrator.  NIH, 
NIDCD,  EPS  Room  400C,  6120  Executive 
Boulevard,  MSC  7180,  Bethesda.  .V1D  20892- 
7180,301/496-8683.      ' 

Purpose/Agenda:  To  review  and  evalnale 
four  training  grant  applications. 

The  meeting,  which  will  be  conduced  as 
a  telephone  conference  call,  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sec.  552b{c}(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  asso<  iated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173     Biological  Researi;h 
Related  to  Deafness  and  Communi*  atimi 
Disorders) 

Dated:  September  28,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  Slil. 
[FR  Doc.  94-24848  Filed  lO-fi-94.  H:45  am| 
BILLING  CODE  4U0-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Notice  is  hereby  given  of  the  moeling 
of  the  National  Heart  Attack  Alert 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart,  Lung, 
and  Blood  Institute  on  Friday,  December 
2, 1994,  fi-om  8:30  a.m.  to  3:15  p.m.,  at 
the  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  Maryland,  20814 
(301)  897-9400.  The  entire  meeting  is 
open  to  the  public.  The  Coordinating 
Committee  is  meeting  to  discuss  the 
progress  of  the  National  Heart  Attack 


Alert  Program  with  its  participating 
organizations. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

For  detailed  program  information, 
agenda,  list  of  participants,  and  mwtinp 
summary,  contact:  Ms.  Mary  McDonald 
Hand.  Coordinator,  of  the  National 
Heart  Attack  Alert  Program,  Health 
Education  Branch,  Office  of  Prevention. 
Education,  and  Control,  National  Heart, 
Lung,  and  Blood  Institute.  National 
Institutes  of  Health,  31  Center  Drivp. 
MSC  2480.  Bethesda,  Marvland  208H2- 
2480,(301)496-1051. 

Dated:  September  28, 1904. 
Claude  Lenfant, 
Director.  SHLB!. 

IFR  Do(    94-24849  Filed  lO-O-'M.  h  4i  i,!i.) 
BILUNG  CODE  4140-01-P 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

•Norinally  on  Fridays,  the  Soci.d 
Security  Administration  publishes  a  lis; 
of  information  collection  packages  that 
have  been  submitted  to  the  Offic«  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Pub.  L. 
96-511.  The  Papenvork  Reduction  .^i  t. 
The  following  clearance  pack.igns  h.uc 
been  submitted  to  OMB  since  the  last 
list  was  published  in  the  Federal 
Register  on  Friday,  September  9.  1994. 
(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package.) 

1.  Disability  Report  and  Disabilitv 
Report  (Short  Form) — 0960-0141.  thi« 
information  on  revised  forms  SS.A-SHtiH 
and  3368A  will  be  used  by  the  Soci.il 
Security  Administration  to  help  maki'  a 
disability  determination.  The 
respondents  will  be  individuals  whu  fili- 
for  disabilitv  benefits. 


SSA-3368 

SSA-3368A 

Number  of 

2.164,000 

100.000 

Re- 

spond- 

ents. 

Frequency 

1  

1 

of  Re- 

sponse. 

Average 

30  minutes  

"0  mmuies 

Burden 

Per  Re- 

sponse. 

Estimated 

1,082,000  hfs. 

16.657  hours 

Annual 

Burden. 

2.  Work  History  Report — 0960-0141. 
The  information  on  revised  form  S.SA- 
3369  will  be  used  by  the  Social  Securitv 
Administration  to  record  information 
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about  a  claimant's  vtoA  history  in  order 
to  help  make  a  disability  determination. 
The  respondents  will  be  individuals 
who  file  for  disabiEty  beneftts. 

Number  of  Respondents:  1.000,000 

Frequency  of  Resptonse:  1 

Average  Burden  Per  Response:  30 
minutes 

Estimated  Annual  Burden:  500,000 
hours 

3.  Pikin  Questionnaire- Adult — Child — 
0960-NE\V.  The  information  on  forms 
SSA-3370  and  3371  will  be  used  by  the 
Social  Security  Administration  to  obtain 
the  types  of  information  specified  in  the 
regulations  and  to  provide  disability 
interviewers  (and  claimants  in  self-help 
situations)  with  a  convenient  means  to 
record  information  about  the  claimant's 
allegations  of  pain,  how  the  pain  affects 
his  or  her  ability  to  function  in  a  work 
setting,  or  in  the  case  of  a  child,  the 
ability  to  perform  age-appropriate 
activities.  The  respondents  will  be 
claimants  for  disability  benefits. 

Number  of  Respondents:  1,000.000 
(total  for  both  forms) 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  15 
minutes 

Estimated  Annual  Burden:  250.000 
hours 

-    4.  Report  of  Function-Adult — 0960- 
NEVV.  "The  information  on  form  SSA- 
3373  will  be  used  by  the  Social  Security 
Administration  to  record  information 
about  how  the  claimant's  condition 
affects  his  or  her  ability  to  function.  The 
respondents  will  be  claimants  for 
disability  benefits. 

Number  of  Respondents:  2.264.000 
Frequency  of  Response:  1 
Average  Burden  Per  Response;  15 

minutes 
Estimated  Annual  Burden:  566,000 

hours 

5.  Disability  Report-Child— 0960-- 
0504.  The  information  on  the  revised 
form  SSA-3820  will  be  used  by  the 
Social  Security  Administration  to  help 
make  a  disability  determination  in 
claims  for  benefits.  The  respondents 
will  be  parents  or  guardians  who  file  for 
such  benefits  on  behalf  of  a  child. 


SSA-3820 

SSA-3820A 

Number  of 

513.000  

10,000 

Re- 
spond- 
ents. 
Frequerwy 
o»  Re- 
sponse. 

1 

Average 
Burden 
Per  Re- 
sponse. 

Estimated 
Annual 
Burden. 


SSA-382d 


40  minutes 


342.000  hours 


SSA-3820A 


10  minutes 


1 ,667  hours 


6.  Plan  for  Achieving  Self-Support 
PASS)  study  form.  The  information  on 
he  questionnaire  will  be  used  by  the 
social  Security  Administration  to 
letermine  the  effectiveness  of  the 
Agency's  implementation,  monitoring, 
md  control  of  the  PASS  actixities.  The 
;tudy  form  will  be  used  to  obtain 
various  PASS  information  from 
Supplemental  Security  Income 
ecipients. 

^J umber  of  Respondents:  1,900 
requency  of  Response:  1 
Average  Burden  Per  Response:  20 

minutes 
Estimated  Annual  Burden:  633  hours 

OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
ecommendations  regarding  these 
nformation  collections  should  be  sent 
lirectly  to  the  appropriate  OMB  Desk 
Dfficer  designated  above  at  the 
bllowing  address:  Office  of 
Management  and  Budget.  OIRA  New 
executive  Office  Building.  Room  10230. 
Vashington.  D.Q  20503. 

Dated:  September  30,  1994. 
;:harIotte  U'hitenight. 
Reports  Qearance  Officer,  Social  Security 
\dministr(rtion. 

FR  Doc.  94-24767  Filed  10-6-94;  8:45  am] 
IILLING  CODE  4190-29-P 


DEPARTMENT  OF  HOUSING  AND 
JRBAN  DEVELOPMENT 

Dffice  of  the  Assistant  Secretary  for 
Community  Planning  ar»d 
Development 

Docket  No.  N-94-1917;  FR-3778-N-051 

federal  Property  Suitat>te  as  Facilities 
'o  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
inutilized.  underutilized,  excess,  and 
lurplus  Federal  property  reviewed  by 
iZJD  for  suitability  for  possible  use  to 
issist  the  homeless. 
■FFECnvE  DATE:  October  7. 1994, 
ADDRESSES:  For  further  information, 
ontact  William  Molster,  Department  of 


Housing  and  Urban  Development,  Room 
7262,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  niunber  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMErfTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  September  30, 1994. 

Jacquie  M.  Laiving, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

IFR  Doc.  94-24&99  Filed  10-6-94;  8:45  ami 

BILLING  CODE  4210-29-M 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  D-94-1073;  FR-3770-D-01] 

Supersedure  and  Redeiegation  of 
Authority 

AGENCY:  Office  of  ihc  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  supersedure  and 
redeiegation  of  authority. 

SUMMARY:  This  notice  supersedes  the 
Redeiegation  of  Authority  published 
within  the  Federal  Register  Notice  of 
Revocation  and  Redeiegation  of 
Authority  (FR-3696).  published  April 
1 5, 1994  (59  FR  18279);  it  also 
supersedes  the  January  11. 1994 
memorandum  to  the  field  from  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  (PIH)  entitled 
"Redeiegation  of  Regional  Approval 
Authorities".  The  April  15th  notice 
indicated  that  the  Department  would 
publish  additional  guidance  for  HUD 
field  staff  concerning  their  specific 
functions  and  responsibilities  under  the 
authorities  redelegated  to  them.  This 
document  contains  that  guidance. 
EFFECTIVE  DATE:  September  30. 1994. 
FOR  FURTHER  IMFORMATION  CONTACT: 
Casimir  Bonkovvski,  Office  of  Public  and 
Indian  Housing.  Department  of  Housing 
and  Urban  Development.  451  7th  Street, 
SW.,  Room  4228.  Washington,  DC 
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20410.  (202)  708-0440,  or  Dominic 
Nessi.  Director,  Office  of  Native 
American  Programs,  451  7th  Street  SW., 
Room  B-133.  Washington.  DC  20410, 
(202) 755-0032.  The 

Tolocommunications  Device  for  the  Deaf 
(TDD)  number  is  (202)  703-0850.  (Thf  se 
am  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATJON:  In 
November  of  1993,  the  Secreta-ry 
announced  the  reorganization  of  HUD  s 
field  structure  to  improve  HUD's 
performance  and  provide  HUD's 
customers— members  of  the  public  and 
program  beneficiaries — more  cffif:i.'nt 
service  and  loss  bureaucracy  by 
empowering  HUD's  employees  to  monj 
rffoctivoly  serve  these  customers.  In 
implementing  these  objectives,  the 
Secrelar>'  determined  to  remove  the 
Regional  organizational  layer  and 
provide  officials  at  lower  organizational 
levels  full  authority  to  carry  out 
program  functions,  with  these  field 
offi»:«  officials  reporting  directly  to 
program  officials  at  Headquarters. 

On  April  15,  1994  (59  FR  18279).  the 
Department  pubUshed  a  Notice  revoking 
and  redelogating  program  authority  to 
meet  the  objectives  of  the  reorganization 
for  the  Office  of  Public  and  Indian 
Housing.  The  Notice  redelegated  to 
Directors  and  Deputy  Directors  of  Public 
Housing  in  HUD  field  offices  and  to 
Administrators  of  Field  Offices  of 
Native  American  Programs  all  powers 
and  authorities  necessary  to  carry  out 
Office  of  Public  and  Indian  Housing 
Programs  within  their  jurisdii::lions. 
This  document  supersedes  the  April 
15th  redeiegation,  and  provides  further 
guidance  to  field  staff  concerning  their 
specific  functions  and  responsibilities 
under  the  programs  for  which  ail 
powers  and  authorities  are  hereby 
rod(']eg.i;cd. 

Accordingly,  the  Assibtaiit  Si?(  n;tary 
for  Public  and  Indian  Housing 
.supersedes  the  prior  redeiegation  and 
redeiegates  autliority  as  follows: 

Sec  lion  A.  Authority  .Superseded 

The  redeiegation  of  authority 
contained  within  the  revocation  and 
redelegaticin  of  authority  (FR-3r><.»r)), 
published  on  April  15,  1994  (.'jy  FR 
18279).  is  hereby  superseded  by  and 
replaced  with  this  redeiegation  of 
authority;  the  redeiegation  cont;ii:)nd 
within  the  January  11, 1994 
inenionmdum  entitled  "Redel.'gation  c;i 
Regional  Approval  Authorities"  from 
the  Assistant  Secretary  for  PIH  t.i  the 
field  offices  is  also  hereby  superseded 
by  and  replaced  with  this  redeiegation 
of  authority. 


Section  B.  Authority  Redelegated 
Common  to  General  Management  and 
Operation  of  PIH  Programs 

In  addition  to  the  powers  aiid 
authorities  which  are  specific  to  the 
running  of  particular  PIH  programs, 
there  are  certain  powers  and  aulliorities 
which  are  common  to  the  general 
management  and  operation  of  the 
various  programs  of  PIH.  The  Assistant 
Secretary  for  Public  and  Indian  Housing 
redeiegates  to  Directors  and  Deputy 
Directors  of  Public  Housing  in  MUD 
field  offices  and  to  Administrators  of 
Field  Offices  of  Native  American 
Prog.'-ams  the  following  powers  and 
authorities  necessary  for  the  general 
management  and  operation  of  Public 
and  Indian  Housing  programs,  except 
for  those  powers  and  authorities  which 
are  specifically  excepted  from 
redeiegation  in  Section  C  or  other\\-iso 
below:  (The  authority  which  is 
specifically  excepted  from  redeiegation 
remains  with  the  Assistant  Secretary  for 
PlH  and  is  not  redelegated  to  the 
Directors  and  Deputy  Directors  of  Public 
Housing  in  HUD  field  offices  and/or  to 
Administrators  of  Field  Offices  of 
Native  American  Programs.) 

General  Authority  Pi'ddt-gated 

•  Executing  Annual  Contributions 
C^ontract  (ACC)  Amendments 

•  Receiving,  reviewing  and  approving 
Housing  Authority  (HA)  budgets, 
requisitions,  and  year  end  financial 
statements 

•  Signing  budget  approval  letters 

•  Providing  technical  assistance  and 
training  to  HAs  concerning  program 
ad;ninistration 

•  Monitoring  HA  (and  otlier  grantee) 
performance  and  notifying  them  of 
monitoring  findings 

•  Signing  contracts  between  HUD  ami 
HAs;  and  approving  contra.ts  between 
HAs  and  their  contractors  ami 
consultants 

•  Signing  .sub-issigjunems  ui  program 
funds  in  accordance  with  di.Ticiives 
from  the  Assistant  Secretary  for  PIH 
(iind  as  presently  directed  within  his 
memorandum  of  April  20.  1WJ4  entitled 
"Oeleqation  of  Aulhority") 

•  Signing  approval/disapproval 
letters  and  notific;i(ion  ducunienls 
regarding  fund  reservations 

•  Si.i^ningprogra.m  giant  ngre.;an-nls. 
unjondmcnts  and  award  leiters 

•  Sic;ning  IL\  (.orrosponJence,  IPA  ui 
IG  audit  correspondence,  Cnngri«ssional 

■I  orrespondcnce,  grantee 
correspondence,  correspoiidence 
relating  to  FOIA  requests,  and  all  other 
public  inquiries 

•  Approving  certain  waivers  of  PIH 
directives,  as  currently  authorized 


within  the  Federal  Register  Notice 
entitled,  "Redeiegation  of  Authority  for 
Issuance  of  Waivers  of  Office  of  Public 
and  Indian  Housing  Directives"  (FR- 
3597),  pablishcd  Februarv  18, 1W4  (5<i 
FR  826R) 

•  Completing  appropriate  reporting 
n>quiremenfs  (including  data  coi'.orlinn 
and  analysis)  mandated  by  Hendqnnrl'^'s 

•  Submitting  appeals  for  issues  of 
dispute  between  H.As  and  field  offir-s 

Crneuif  Authority  Spncifically  E\(.t^pU:d 
fmm  Hedch^gation 

•  Initial  assignment  of  fimdb  .-md 
n'aliocatinn  of  fimding  among  field 
offices 

•  Preparir.g  the  Department-d  l):idg<! 
and  legislative  proposals  for 
consideration  by  Congress 

•  Preparing  program  regulations, 
Notices  of  Funding  Availability 
(NOFAs).  handbooks,  notices  an<l  otfier 
HUD  issuances  relating  to  PIH  program 
administration 

•  Approvin-;  waivers  of  certain  PIM 
<liref:tives,  as  currently  provided  withi;; 
the  Federal  Register  Notice  entitled, 
"Redeiegation  of  Aulhority  for  Issu.'inr.- 
of  Waivers  of  Office  of  Public  and 
Indian  Housing  Directives"  (FR-3597). 
published  February  IB,  1994  (50  FR 
826G) 

•  Determining  substantial  bmaj  h  oj 
default  of  the  ACC 

•  Monitoring  field  office  porform.Tih  i' 
and  notifying  field  office  of  findings 

•  Reviewing  HA  appeals  to  field 
office  decisions 

•  Arbitrating  disputes  between  HAk 
and  field  offices 

•  Providing  technical  assistance  and 
training  to  fiold  offices  concerning 
program  administration 

Section  C.  Program-Specific 


Redelegatinns 

In  addi'iiin  to  the  general 
redi'k-gations  listed  in  Section  B.,  a'x/.. 
the  As«;istant  .Secretary  for  Publit:  .-mv] 
Indi.in  Housing  redeiegates  autliority. f-r 
administr.it  i'.in  of  specific  progrim.'-- 

(1)  In  tlw^  case  of  each  of  the  four 
lullowing  program  G."oas,  the  powiw 
and  authorities  for  the  corresponding 
Indian  housing  prngmms  have  .dready  - 
been  red»:!egated  from  the  Assi.stunt 
Sesretary  for  PIH.  ami  were  evcn!u-j!!v 
redelegated  to  the  Administrators  r,f 
Field  Offii  .-s  of  N.itivo  /\merican 
Progiams.  the  r>d<  vant  n'lticrs  of 
redeJ.'gatiun  v.<;;o  jjublishod  in  the 
Federal  Register  on  March  1.  v:'34  i-.l  Tj'j 
FR  9764  and  on  May  11,  1994  2t  59  FR 
244C3,  and  n^main  in  effect  at  this  tjmf 
In  the  present  notice,  the  powers  and 
authorities  for  the  corresponding  publit 
housing  programs  are  redelegated  to 
Directors  and  I>eputy  Directors  of  Publi. 
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Housing  in  the  HUD  field  offices.  The 
Assistant  Secretary  for  Public  and 
Indian  Housing  hereby  redelegates  to 
Directors  and  Deputy  Directors  of  Public 
Housing  in  HUD  field  offices  all  powers 
and  authorities  necessary  to  administer 
the  following  PIH  programs  (including 
but  not  limited-to  those  needed  to 
perform  the  functions  enumerated), 
except  for  those  powers  and  authorities 
which  are  specifically  excepted  from 
redelegation  in  Section  B.  or  otherwise 
below: 

(a)  Public  Housing  Development  (U.S. 
Housing  Act  of  1937.  42  U.S.C.  1437  et 
seq.y,  and  implementing  regulations: 

Authority  Redelegated 

•  Approve  Total  Development  Costs 
(TDC)  limits  up  to  105%  of  the  current 
TDC  limits  (24  CFR  941.406(a)(3Ki)(B)l 

•  Approve  reformulations  and 
changes  in  development  methods 

•  Approve  30-month  start  deadline 
extensions  if  USHA  Section  5(k)  criteria 
are  met 

•  Sign  approval/disapproval  letters 
and  notification  documents  regarding 
fund  reservations 

•  Suspend  and  release  payments 
requisitioned  by  HAs 

•  Approve  additional  units  using 
excess  development  funds 

•  Reduce  the  number  of  units  in  a 
project 

•  Terminate  projects  after  30-months; 
and  within Ihe  30-month  deadline  with 
the  consent  of  the  HA 

•  Approve  change  orders 

•  Reopen  an  Actual  Development 
Cost  Certification  (ADCC)  as  long  as  no 
amendment  funds  are  required 

•  Conduct  environmental  rexiews 
and  determine  compliance  with  the 
National  Environmental  Policy  Act  and 
related  laws,  orders  and  regulations 

Authority  Specifically  Excepted  from 
Redelegation 

•  Approval  of  TDCs  over  105%  of  the 
current  limits 

•  Start  extensions  that  do  not  meet 
the  criteria  in  Section  5(k) 

(b)  Public  Housing  Operating  Subsidy 
(Performance  Funding  System 
Operating  Subsidy)  (Section  9,  U.S. 
Housing  Act  of  1937,  42  U.SX:.  1437g); 
and  jmplementing^  regulations: 

Authority  Redelegated 

•  Review  and  approve  calculation  of 
Performance  Funding  System  Operating 
Subsidy,  including  basic  eligibility  and 
add-ons  for  current  and  requested 
budget  years  (i.e.  costs  attributable  to 
the  enactment  of  a  Federal  Law, 
unemployment  compensation,  flood 
insurance  premiums.  Family  Self- 
Sufficiency  (FSS)  Program  coordinators 
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and  units  used  to  support  the  FSS 
program) 

•  Review  smd  approve  requests  for 
Performance  Funding  System  operating 
subsidy  for  non-dwelling  units  used  in 
support  of  economic  self-sufficiency 
and  anti-drug  activities  (approval 
authority  is  limited  to  one  site  (one  or 
more  contiguous  units)  per  housing 
development) 

•  Review  (but  not  approve)  requests 
to  obligate  and  pay  operating  subsidy  by 
Letter  of  Intent 

•  Review  and  approve  requests  for 
payment  of  operating  subsidy  for 
expired  years,  where  the  request  for 
funding  is  under  $500,000 

•  Monitor  the  obligation  of  operating 
subsidy  funds  through  the  use  of  the 
office  budget  obligation  tracking  system 

•  Review  and  approve  requests  for 
retention  of  residual  receipts 

•  Review  audits  and  assist  HAs  in  the 
resolution  of  fiscal  findings 

•  Review  and  approve  HA 
qualification  for  incentives  for  energy 
conservation  improvements 

Authority  Specifically  Excepted  From 
Redelegation 

•  Approve  requests  for  Performance 
Funding  System  waivers  of  the  Vacancy 
Rule 

•  Approve  requests  for  Performance 
Funding  System  operating  subsidy  for 
multiple  sites  per  housing  development 
for  non-dwelling  units  used  in  support 
of  economic  self  sufficiency  and  anti- 
drug activities  (requests  for  multiple 
sites  per  housing  development  can  only 
be  approved  by  Headquarters) 

•  Approve  requests  to  obligate  and 
pay  operating  subsidy  by  Letter  of  Intent 

•  Approve  requests  for  payment  of 
operating  subsidy  for  expired  years, 
where  the  request  for  funding  is 
$500,000  or  more 

•  Approve  add-ons  for  prior  years 
(beyond  current  and  requested  budget 
year) 

•  Waive  instructions  in  the  Fund 
Assignment  memoranda 

(c)  Public  Housing  Modernization; 
Comprehensive  Grant  Program  (Section 
14  of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  14371),  and  Section  509  of  the 
Cranston-Gonzalez;  National  Affordable 
Housing  Act  of  1990  (Pub.  L.  101-625)); 
and  implementing  regulations: 

Authority  Redelegated 

•  Approve  formula  characteristics 
reports 

•  Conduct  environmental  reviews 
and  determine  compliance  with 
National  Environmental  Policy  Act  and 
related  laws,  orders  and  regulations 

•  Process  comprehensive  plans  and 
annual  submissions  and  make  funding 
decisions 


•  Approve  revisions  to  the  annual 
statement,  five  year  action  plan  and 
comprehensive  plan 

•  Approve  formula  appeals  based  on 
errors 

•  Suspend  and  release  payments 
requisitioned  by  HAs 

•  Approve  time  extensions  for  delays 
within  HA's  control 

•  Impose  corrective  actions  on  HAs 

•  Terminate  approved  programs  and 
recapture  funds 

•  Approve  program  closeouts  and 
sign  actual  modernization  cost 
certificates 

•  Approve  appeals  of  reduced 
formula  amounts  for  Mod-Troubled  HAs 

Authority  Specifically  Excepted  From 
Redelegation 

•  Approve  formula  appeals  based  on 
unique  circumstances 

•  -Approve  funding  from  national 
reserve  for  emergency  and  natural 

-  disasters 

(d)  Public  Housing  Modernization 
(Comprehensive  Improvement 
Assistance  Program)  (Section  14,  U.S. 
Housing  Act  of  1937,  42  U.S.C.  14371): 
and  implementing  regulations: 

Authority  Redelegated 

•  Conduct  environmental  reviews 
and  determine  compliance  with 
National  Environmental  Policy  Act  and 
related  laws,  orders  and  regulations 

•  Process  applications  and  make 
funding  decisions 

•  Establish  thresholds  for  prior  HUD 
approval 

•  Approve  contracting  actions  and 
budget  revisions 

•  Suspend  and  release  payments 
requisitioned  by  HAs 

•  Approve  time  extensions  for  delays 
within  HA's  control 

•  Impose  corrective  actions  on  HAs 

•  Terminate  approved  programs  and 
recapture  funds 

•  Approve  program  closeouts  and 
sign  actual  modernization  cost 
certificates 

Authority  Specifically  Excepted  From 
Redelegation 

•  Approve  funding  from  national 
reserve  for  emergency  and  natural 
disaster 

(2)  In  the  case  of  the  remaining  PIH 
programs,  the  Assistant  Secretary  for 
PIH  is  in  this  notice  redelegating  to 
Directors  and  Deputy  Directors  of  Public 
Housing  in  HUD  field  offices  as  well  as 
to  Administrators  of  Field  Offices  of 
Native  American  Programs.  The 
Assistant  Secretary  for  Public  and 
Indian  Housing  hereby  redelegates  to 
Directors  and  Deputy  Directors  of  Public 
Housing  in  HUD  field  offices  and  to 


Administrators  of  Field  Offices  of 
Native  American  Programs  all  powers 
and  authorities  necessary  to  administer 
\      the  following  PIH  programs  (including 
but  not  limited  to  those  needed  to 
perform  the  functions  enumerated), 
except  for  those  powers  and  authorities 
specifically  excepted  from  redelegation 
in  Section  B,  or  otherwise  below: 

(a)  Section  8  Rental  Voucher  Program 
(Section  8(o),  U.S.  Housing  Act  of  1937, 
42  U.S.C  1437no));  Section  8  Rental 
Certificate  Program  (Section  8,  U.S. 
Housing  Act  of  1937,  42  U.S.C.  1437f); 
Section  8  Moderate  Rehabilitation 
Program  (Section  8,  U.S.  Housing  Act  of 
1937, 42  U.S.C  1437f),  except  for 
Section  8  Moderate  Rehabilitation 
Single  Room  Occupancy  (SRO)  Program; 
and  all  sub-components  of  these 
programs  such  as  family  self  sufficiency, 
family  unification,  HOPE  for  elderly 
independence  and  service  coordinators, 
HUD- Veterans  Administration 
supportive  housing,  and  moving  to 
opportunity;  and  implementing 
regulations: 

Authority  Redelegated 

•  Receive,  rate,  and  rank  HA 
applications,  in  accordance  with  the 
Notification  of  Funding  Availability 
(NOFA) 

•  Approve  HA  applications  and 
reserve  contract  and  budget  authority 
for  various  funding  activities 

•  Maintain  data  in  the  federal 
financial  system 

•  Request  special  funding  from 
Headquarters  set-asides 

•  Determine  funding  needs  for 
renewing  expiring  funding  increments 
and  reserve  renewal  funds 

•  Enter  into  contracts  and  grant 
agreements  with  HAs  for  administration 
of  the  programs 

•  Conduct  environmental  reviews 
and  determine  compliance  with 
National  Environmental  Policy  Act  and 
related  laws,  orders  and  regulations 

•  Conduct  HA  management  reviews 

•  Approve  HA  requests  for  project 
based  certificates 

•  Identify  amendment  needs 
(SURVEY)  for  the  moderate 
rehabilitation  and  rental  certificate 
programs 

•  Review  initial  rents  for  non-SRO 
moderate  rehabilitation  HAP  Contracts 
of  50  or  more  units 

•  Review  and  approve  special  rent 
adjustments 

•  Review  and  approve  HA  requests 
for  exception  to  the  FSS  program 

•  Review  and  approve  HA  requests 
for  increased  administrative  fees 

•  Conduct  tax  credit  (subsidy 
layering)  reviews 

•  Establish  initial  contract  rents  in 
the  pro)ect-based  certificate  program 


Authority  Specifically  Excepted  From 
Redelegation 

•  Provisions  of  handbooks  and 
notices  specifically  identified  by  the 
Assistant  Secretary  as  authority  for 
which  is  not  redelegated  (such  as  the 
approval  of  Fair  Market  Rent  (FMR) 
exceptions  that  cover  more  than  50%  of 
a  FMR  area) 

(b)  PubUc  and  Indian  Housing 
Resident  Empowerment  Grant  programs, 
including:  Resident  Management 
Tecl^pical  Assistance  Grants  (Section 
20(0  of  the  U.S.  Housing  Act  of  1937, 
42  U.S.C.  1437r(f));  Public  and  hidian 
Housing  Youth  Sports  Program  (42 
U.S.C  11903a,  authorized  by  Section 
520  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  of  1990  (Pub.  L. 
101-€25));  Public  and  Indian  Housing 
Drug  Elimination  Program  (the  Pubfic 
and  Assisted  Housing  Drug  Elimination 
Act  of  1990.  42  U.S.C.  11901  note); 
Service  Coordinators  in  Pubfic  Housing 
(Section  661  of  the  Housing  and 
Community  Development  Act  of  1992, 
Title  VI,  SubUtle  E);  Public  and  Indian 
Housing  Family  Investment  Centers 
(Section  22  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C  1437t));  Public  and 
.  Indian  Housing  Youth  Family 
Investment  Centers  (42  U.S.C  1437t); 
and  the  Public  Housing  Youth 
Apprenticeship  Program  (Department  of 
Veterans  Affairs,  Department  of  Housing 
and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act  for  1993  (Pub.  L.  103-124,  approved 
October  28, 1993));  and  implementing 
regulations: 

Authority  Redelegated 

•  Conduct  environmental  reviews 
and  determine  compliance  with 
National  Environmental  Policy  Act  and 
related  laws,  orders  and  regulations 

•  Make  recommendations  on 
sanctions 

•  Acknowledge  receipt  of  grantee 
performance  report 

•  Sign  substantive  review  of  grantee 
performance  report 

•  Approve  progress  and  financial 
reports 

•  Closeout,  terminate,  reduce  or  Umit 
the  availability  of  grant  payments 

•  Approve  deadline  extensions  unless 
reauired  by  statute  or  regulation 

(c)  Homeournership  and  Opportunity 
for  People  Everywhere  (HOPE)  (Title  III 
of  the  U.S.  Housing  Act  of  1937,  and 
Section  411  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990  (Pub.  L  101-625);  and 
implementing  regulations: 

Authority  Redelegated 

•  Conduct  environmental  reviews 
and  determine  compliance  with 


national  Environmental  Policy  Act  and 
related  laws,  orders  and  regulations 

•  Make  recommendations  on 
sanctions 

•  Acknowledge  receipt  of  grantee 
performance  report 

•  Sign  substantive  review  of  grantee 
performance  report 

•  Approve  progress  and  financial 
reports 

•  Closeout,  terminate,  reduce  or  Hmil 
the  availabiUty  of  grant  payments 

•  Approve  deadUne  extensions  unless 
required  by  statute  or  regulation 

•  Sign  rejection  letters 

•  Execute  Grant  Agreements 

•  Approve  Project  Management  Plans. 
(PMPs) 

•  Approve  Grant- Agreement 
Amendments 

•  Sign  waiver  requests  to 
Headquarters  as  needed 

•  Perform  necessary  LOCCS/VRS 
processing 

(d)  Section  5(h)  Homeownership 
Prop^m  (Section  5(h)  of  the  U.S. 
Housing  Act  of  1937,  42  U.S.C. 
1437c(h));  and  implementing 
regulations: 

Authority  Redelegated 

•  Conduct  environmental  reviews" 
and  determine  compUance  with 
National  Environmental  Policy  Act  and 
related  laws,  orders  and  regulations 

•  Make  recommendations  on 
sanctions 

•  Acknowledge  receipt  of  grantee 
performance  report 

•  Sign  substantive  review  of  grantee 
performance  report 

•  Approve  progress  and  financial 
reports 

•  Closeout,  terminate,  reduce  or  limit 
the  availability  of  grant  payments 

•  Approve  deadline  e.xtensions  unless 
required  by  statute  or  regulation 

•  Sign  approval  letters 

•  Execute  Implementing  Agreements 

•  Approve  Implementing  Agreement 
Amendments 

•  Sign  waiver  requests  to 
Headquarters  as  needed 

(e)  Turnkey  III  Homeownership 
Program  (42  U.S.C  1437-1437ee);  and 
implementing  regulations: 

Authority  Redelegated— Turnkey  111 
Generally 

•  Conduct  environmental  reviews 
and  determine  compliance  with 
National  Environmental  Policy  Act  and 
related  laws,  orders  and  regulations 

•  Make  recommendations  on 
sanctions 

•  Acknowledge  receipt  of  granlei; 
performance  report 

•  Sign  substantive  review  ot  grantee 
performance  report 
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•  Approve  progress  and  financial 
reports 

•  Closeout.  terminate,  reduce  or  limit 
the  availability  of  grant  payments. 

•  Approve  deadline  extensions  unles 
required  by  statute  or  regulation 

Authority  Redelegated — Turnkey  III . 
Debt  Forgiveness 

•  Sign  request  to  bPA  for  project 
.  payoff  balance  (does  not  apply  to  Office 

of  Native  American  programs) 

•  Approve  checklist  and  certify 
comphance  with  relevant  HUD  notice, 
currently  identified  as  HUD  Notice  91- 
28  (does  not  apply  to  Office  of  Native 
.American  programs)  (Note:  This  may  be 
redelegated  to  an  authorized  field  office 
reviewer) 

•  Sign  waiver  request  to 
Headquarters,  including  signed 
checklist  and  recommendation  to  grant 
waiver  for  good  cause  (does  not  apply 
to  Office  of  Native  American  programs) 

,_•  Certify  compliance  with  HUD 
handbooks,  as  applicable  (In  the  case  of 
Office  ofT^'ative  American  programs, 
handbook  is  currently  identified  as 
7470.1  Indian  Housing  Financial 
Management  Handbook) 

•  Sign  request  to  field  office  counsel 
ta  prepare  Loan  Forgiveness  ACC 
Amendment,  Administrative  Use 
Agreement  or  A6C  Use  Amendments,  as 
applicable 

•  Execute  ACC  amendments  or 
Administrative  Use  Agreements 

•  Sign  refund  request  and 
recommendation  with  package  to  OFA 

•  Approve  amendments  to 
Administrative  Use  Agreements 

Authority  Redelegated — Turnkey  III 
Return  to  Rental 

•  Sign  request  to  Headquarters  for 
approval  based  on  compliance  with 
checklist 

•  Sign  request  to  field  office  counsel 
to  prepare  ACC  amendments 

(f)  HOPE  VI  (Departments  of  Veterans 
.\ffairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies.  Appropriations  Act,  1993. 
Pub  L.  1.02-389,  106  Stat.  1571); 
Revitalization  of  Severely  Distressed 
Public  Housing  (Section  120  of  the 
Housing  and  Community  Development 
.Act  of  1992.  Pub.  L.  102-550,  42  U.S.C. 
1437(v));  and  implementing  regulations: 

Since  this  program'is  a  demonstration 
and  the  Department  is  seeking  to 
experiment  with  different  approaches  to 
revitalizing  these  severely  distressed 
developments,  the  Assistant  Secretary 
for  PIH  will  not  be  delegating  to  field 
offices  the  authority  to  make 
fundamental  decisions  regarding  the 
HOPE  VI  developments.  The 
Department  anticipates  publishing  a 
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HOPE  VI  Processing  Notice  that  will 
articulate  the  method  in  which  all 
HOPE  VI  grants  will  be  administered 
and  the  respective  roles  of  the  Field 
Office  staffs  and  Headquarters  staff. 
Office  of  Distressed  and  Troubled 
Housing  Recovery.  HOPE  VI  Division. 
One  or  more  of  the  following  public 
housing  program  areas  may  be  involved 
at  the  HOPE  VI  site:  Public  Housing 
Development;  Demolition,  Disposition, 
and  Replacement  Housing  Plans; 
Section  8  Certificates  and  Vouchers^ 
Operating  Subsidy;  and  Line  of  Credit 
Control. 

Authority  Redelegated 

•  Conduct  environmental  review  and 
determine  compliance  with  National 
Environmental  Policy  Act  and  related 
laws,  orders  and  regulations 

•  Make  recommendations  on  various 
actions  requiring  HUD  involvement 

•  Monitor  for  basic  compliance  with 
procurement,  contract  administration, 
and  compliance  with  the  ACC 

•  Acknowledge  receipt  of  grantee 
performance  report 

•  Review  substance  of  grantee 
performance  report 

•  Make  recommendations  on 
Demolition,  Disposition,  and 
Replacement  Housing  issues  related  to 
HOPE  VI  sites 

•  Review  and  recommend  to  the 
Office  of  Distressed  and  Troubled 
Housing  Recovery.  HOPE  VI  Division 
approval/disapproval  of  various 
contract  and  bid  documents  in 
accordance  with  the  thresholds 
established  under  the  Comprehensive 
Grant  Program 

Authority  Specifically  Excepted  From 
Redelegation 

•  Sign  program  grant  agreements  and 
amendments 

•  Sign  SF  718  Fund  Reservation 
^  Sign  grant  award  letter 

•  Sign  Congressional  Correspondence 

•  Disbursement  of  funds  through 
LOCCS/VRS  (This  function  should  be 
redelegated  to  each  Field  Office  once 
the  grants  are  spread  in  LOCCS/VRS  by 
Headquarters) 

•  Sign  correspondence  to  the  grantee 
related  to  HOPE  VI 

•  Waive  handbooks,  notices,  or  other 
Departmental  directives  related  to  the 
operation  of  HOPE  VI  or  any  other 
public  housing  program  involved  in  the 
HOPE  VI  initiative 

•  All  Demolition,  Disposition,  and 
Replacement  Housing  issues  related  to 
the  HOPE  VI  site  will  be  handled  by 
Headquarters 

(g)  Public  Housing  Management 
Assessment  Program  (42  U.S.C.  1437;. 
authorized  bv  Section  502  of  the 


Cranston-Gonzalez  National  Affordable 
Housing  Act  of  1990  (Pub.  L.  101-625)); 
and  implementing  regulations: 

Authority  Redelegated 

•  Complete  the  PHMAP  assessment 
for  each  HA  within  its  jurisdiction 

•  Notify  HAs  of  their  PHMAP  scores 

•  Conduct  confirmatory  reviews 

•  Maintain  PHMAP  file  as  open 
record 

•  Make  determinations  for  high- 
performing,  standard,  troubled  and 
mod-troubled  HAs. 

•  Make  determinations  on  e.xclusion 
and  modification  requests. 

"    •  Make  determinations  on  initial 
appeals. 

•  Transmit  the  determination  of  an 
initial  appeal  to  the  HA. 

•  Make  determinations  of  intentional 
false  certification. 

•  Rescind  any  relief  afforded  high- 
performing  HAs  and  reinstate  any 
review  as  necessary  to  address  the 
particular  deficiencies,  deny  incentives 
or  deny  high  pQrformer  status. 

•  If  relief  is  rescinded,  explain  in 
writing  the  reasons  for  the  action  to  the 
HA. 

•  If  high  performer  status  is  denied  or 
rescinded,  send  written  notification  to 
the  HA. 

•  Review  all  cases  in  which  a  HA's 
score  falls  within  ten  points  below  the 
percentage  required  for  designations  of 
high-performing  HA.  troubled  HA  and 
mod-troubled  HA. 

•  Rule  on  petitions  to  remove 
troubled  or  mod-troubled  status. 

•  Execute  the  Memorandum  of 
Agreement  (MOA)  between  HUD  and  a 
HA. 

•  Provide  exemptions  for  the 
appointing  authorities  of  the  Board  of 
Commissioners  to  execute  the  MOA. 

•  Resolve  MOA  differences. 

•  Submit  MOA  quarterly  reports  to 
Headquarters. 

•  Make  determination  that  a  HA's 
PHMAP  assessment  refiects 
improvement  to  warrant  the  removal  of 
troubled  and/or  mod-troubled 
designation. 

•  Perform  necessary  data  processing. 

Authority  Specifically  Excepted  From 
Redelegation 

•  Make  determinations  of  appeals  of 
rescission  of  high  performer 
designation. 

•  Appeals  of  a  Field  Office's  denial  of 
an  initial  appeal. 

(h)  Demolition  and  Disposition  of 
Public  Housing  (Section  18  of  the  U.S. 
Housing  Act  of  1937,  42  U.S  C.  1437p): 
and  implementing  regulations: 


Authority  Redelegated 

•  Authority  to  conduct  environmental 
reviews  and  determine  compliance  with 
National  Environmental  Policy  Act  and 
related  laws,  orders  and  regulations 

•  Authority  to  approve  a  HA's 

.    application  for  the  disposition  of  non- 
dwelling  units  or  structures  (e.g., 
administration  building,  or  community 
center). 

•  Authority  to  approve  a  HA's 
application  for  the  demolition  on  non- 
dwelling  units  or  structures  (e.g., 
administration  building,  or  community 
center). 

•  Authority  to  approve  a  HA's 
application  for  the  disposition  of  utility 
systems. 

•  Authority  to  approve  a  HA's 
application  for  the  disposition  of  non- 
fee  interests  in  real  estate,  such  as 
easements,  rights-of-way,  mineral  leases 
or  other  leasehold  interests. 

•  Authority  to  approve  a  HA's 
application  for  the  disposition  of  10  or 
less  acres  of  land,  whether  vacant  or 
occupied  by  non-dwelling  structures. 

Authority  Specifically  Excepted  From 
Redelegation 

•  Authority  to  approve  a  HA's 
application  for  the  demolition  of  public 
housing  dwelling  units,  whether 
occupied  or  vacant. 

•  Authority  to  approve  a  HA's 
application  for  the  disposition  of  public 
housing  dweUing  units,  whether 
occupied  or  vacant. 

•  Authority  to  approve  a  HA's 
application  for  the  disposition  of  public 
housing  property  (i.e.,  land,  dwelling 
units,  or  non-dwelling  space)  at  a 
negotiated  sale. 

•  Authority  to  approve  a  HAs 
application  for  the  disposition  of  public 
housing  property  (i.e.,  land,  dwelling 
imits,  or  non  dwelling  space)  at  less 
than  the  fair  market  value. 

•  Authority  to  approve  a  HA's 
application  for  the  disposition  of  excess 
land,  whether  vacant  or  occupied  bv 
structures,  of  more  than  10  acres. 

(i)  Public  Housing  Energy 
Performance  Contracting  (Section  118  of 
the  Housing  and  Community 
Development  Act  of  1987,  42  U.S.C. 
1437g);  and  implementing  regulations: 

Authority  Redelagated 

•  Approve  solicitations  and  contracts. 

•  Monitor  program  implementation, 
(j)  Public  Housing  Rental  and 

Occupancy;  (Sections  3,  6  and  16,  U.S. 
Housing  Act  of  1937,  42  U.S.C.  1437a, 
1437d,  and  1437n);  and  implementing 
regulations: 
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A  u  thority  Redelegated 

•  Approval  for  permanent  conversion 
of  100  or  more  dwelling  units,  or  20 
percent  or  more  of  the  dwelling  units  in 
a  particular  project.  (Reference 
information  presently  found  at  Chapter 
7.  HB  7486.1,  the  Public  Housing 
DemoUtion,  Disposition  and  Conversion 
Handbook) 

•  Approval  for  temporary  conversion 
of  dwelling  units  to  a  non-dwelling 
status  for  use  in  the  provision  of  social 
services,  charitable  purposes  or  public 
safety  activities.  (Refer  to  Section  203(A) 
of  the  Annual  Contributions  Contract 
(ACC)) 

•  Approval  of  income  limit 
exceptions  where  applicant  families  are 
not  very  low-income  families  to  public 
housing  units  that  became  available  for 
occupancy  on  or  after  October  1 ,  1981 . 
(Refer  to  24  CFR  Part  913.105(b)  for 
public  housing  programs;  24  CFR  Part 
905.301(b)(2)  for  Office  of  Native 
American  programs;  and  24  CFR  Pari 
813.105(b)  for  Section  8  p.'ograms) 

Authority  Specifically  Excepted  From 
Redelegation 

•  Requests  for  approval  of  ceiling 
rents 

Section  D.  Authority  to  Further 
Redelegate 

The  authority  redelegated  in  .Sections 
B  and  C,  above,  may  be  further 
redelegated. 

Authority:  Section  7(d).  EXparliiienl  ol 
Housing  and  Urban  Development  .■^i  f .  42 
U.S.C.  3535(d). 

Dated:  September  30,  l'19-i. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

|FR  Doc.  94-24836  Filed  10-6-iM;  H:4h  am) 
BILLING  CODE  4210~33-M 


DEPARTMENT  OF  THE  INTERfOR 
Bureau  of  Land  Management 

[MT-921-04-4121-14-P;  MTM  80697] 

Availability  of  Final  Environmental 
Impact  Statement  and  Request  for 
Comments  on  the  Fair  Market  Value 
and  Maximum  Economic  Recovery; 
Coal  Lease  Application  MTM  80697— 
Western  Energy  Company 

AGENCY:  Bureau  of  Land  Managemnnl. 
Interior. 

action:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  announces  the  availability 
of  the  Final  Environmental  Impact 
Statement  (FEIS)  for  Western  Energy 


Company's  Federal  Coal  Lease 
Application  MTM  80697  and  requests 
public  comment  on  the  fair  market 
value  (FMV)  and  maximum  economic 
recovery  (MER)  of  certain  coal  resources 
it  proposes  to  offer  for  competitive  lease 
sale. 

The  land  included  in  Coal  Lease 
Application  MTM  80697  is  located  in 
Rosebud  County,  Montana,  and  is 
described  as  follows: 

T.  1  .N'.R.  39VV..P.M.M. 

Sec.  2:  SV2NU"/4,  NV2NEV«SE'.- 
T.  1  N..R.  40E..P.M.M 

Sec.  6:  Lots  1.2,3.4. 

svA''-2.sr/2 

Sec.  8:  EVz.  NV2N\VV4 
Sec.  14:SV2SW'/,,  SEV, 
T.  2  \'..  R.  40  E..  P.M  M. 
Sec.  32:  All 
2.001.00  acres 

The  Rosebud  seam,  averaging  22.3 
feet  thick,  is  the  only  economically 
minable  coal  seam  within  the  tract.  The 
tract  contains  an  estimated  35.6  million 
tons  of  rocoicrable  reserves.  Coal 
quality,  as  received,  averages  8,360 
BTU/lb,  25.52  percent  moisture,  10.03 
percent  ash  and  0.97  percent  sulfiir. 
This  coal  bed  is  being  mined  in 
adjoining  tracts  by  Western  Energy 
Company. 

The  FEIS  addresses  the  cultural, 
socioeconomic  and  environmental 
impacts  that  would  likely  result  from  - 
leasing  these  federal  coal  lands,  the 
cumulative  impacts  of  the  coal  lease 
application,  and  the  irreversible  and 
irretrievable  commitment  of  resources 
involved  with  this  action. 

Three  alternatives  are  addressed  in 
the  FEIS: 

Alternative  1 — (Preferred) — Lea.se  the 
2.061.00  acres  of  federal  coal  lands  to 
Western  Energy  Company  as  applied  for 
in  the  coal  lease  application  with  two 
additional  mitigation  measures:  (1) 
Establish  a  160-foot  buffer  zone  to 
protect  cultural  properties;  and  (2)  Plant 
trees  in  the  buffer  zone  to  screen  the 
traditional  cultural  properties  from 
intrusions. 

Alternative  2— (No  Action)— Reject  or 
deny  the  coal  lease  application.  The 
fed(!ral  coal  lands  would  not  be  offered 
for  lease. 

Alternative  3— (Cultural  Resource 
Avoidance)— The  coal  lease  application 
would  be  partially  approved.  Two 
cultural  properties  with  values  as 
traditional  cultural  properties  and  sites 
with  intangible  spiritual  attributes 
would  be  avoided  by  excluding  federal 
coal  lands  in  and  around  these  two  sites 
from  the  coal  lease  application. 

The  public  is  invited  to  submit 
written  comments  on  the  FEIS,  the  FMV 
and  MER  of  the  tract. 
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In  addition,  notice  is  also  given  that 
a  public  hearing  will  be  held  on 
Wednesday,  November  2. 1994.  on  the 
proposed  lease  sale,  the  FMV  and  MER 
of  the  proposed  lease  tract. 
DATES:  Comments  must  be  received  on 
or  before  1p.m..  November  2,  1994.  The 
public  hearing  will  be  held  at  1  p.m.  on 
the  same  date  at  the  Miles  City  District 
Office.  Garryowen  Road,  Miles  City, 
Montana. 

ADDRESSES:  For  more  complete  data  on 
this  tract,  please  contact  Donald 
Gilchrist  (telephone  406-255-2816). 
Bureau  of  Land  Management,  Montana 
State  Office,  222  North  32nd  Street,  P.O. 
Bo.x  36800.  Billings.  Montana  59107  or 
Mary  Alice  Spencer  (telephone  406- 
232-4331).  Bureau  of  Land 
Management,  Miles  City  District  Office, 
Garryowen  Road,  Miles  City,  Montana 
59301.  Copies  of  the  FEIS  are  available 
at  both  addresses.  Copies  of  the  FEIS  are 
also  available  at  the  Powder  River 
Resource  Area  Office,  Miles  City  Plaza, 
Miles  aty.  Montana  59301. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Federal  Coal 
Management  regulations  43  CFR  3422 
and  3425,  not  less  than  30  days  prior  to 
publication  of  a  notice  of  sale,  the 
Secretary  shall  solicit  public  comments 
on  the  proposed  sale,  FMV,  and  MER  of 
the  proposed  lease  tract.  Proprietary 
data  marked  as  confidential  may  be 
submitted  to  the  Bureau  of  Land 
Management  in  response  to  this 
solicitation  of  public  conunents.  Data  so 
marked  shall  be  treated  in  accordance 
with  the  laws  and  regulations  governing 
the  confidentiality  of  such  information. 
A  copy  of  the  comments  submitted  by 
the  public  on  FMV  and  MER.  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  public 


ii  spection  at  the  Bureau  of  Land 
N  anagement,  222  North  32nd  Street. 
B  llings.  Montana,  during  regular 
b  isiness  hours  (9  a.m.  to  4  p.m.) 
N  onday  through  Friday. 

Comments  should  be  sent  to  the 
B  areau  of  Land  Management,  P.O.  Box 
3  i800,  Billings,  Montana  59107  and 
s  lould  include,  but  not  necessarify  be 
li  nited  to  the  following: 

1.  The  quality  and  quantity  of  the  coal 
n  sources; 

2.  The  mining  method  or  methods 

w  hich  would  achieve  MER  of  the  coal 

ii  eluding  specification  of  the  seams  to 

b  !  mined,  timing  and  rate  of  production, 
r«  striclion  to  mining  and  inclusion  of 
tl  e  tract  in  an  existing  mining 
o  )eration; 

3.  The  FMV  appraisal  including.but 

n  )t  limited  to  the  evaluation  of  the  tract 
a  an  incremental  unit  of  an  existing 
n  ine,  selling  price  of  the  coal,  mining 
a:  id  reclamation  costs,  net  present  value 
d  scount  factors,  depreciation  and  other 
t£  X  accounting  factors,  value  of  the 
si  irface  estate  and  any  comparable  sales 
d  ita  of  similar  coal  lands. 
The  values  given  above  may  or  may 
)t  change  as  a  result  of  comments 
n  ceived  from  the  public  and  changes  in 
n  arket  conditions  between  now  and 
v\  hen  final  economic  evaluations  are 
ci  impletcd. 
T  lomas  P.  Lonnie. 
A  :ting  Associate  State  Director. 
[I  R  Doc.  94-24840  Filed  10-6-94:  8:45  am) 
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Date/time 


Oct.  26.  1994,  7:00  PM 
Oct.  27,  1994,  7:00  PM 


Gadsden  High  Schobi 
Border  Patrol  Musei  m, 


DATES:  Written  comments  on  the  scope 
of  the  EIS  for  the  proposed  Newman  to 
Port-of-Entry  should  be  received  no  later 
than  November  7. 1994.  Comments  on 
the  project  will  be  accepted  throughout 
the  NEPA  process. 

ADDRESSES:  Comments  should  be  sent  to 
Juan  Padilla.  Project  Manager,  Bureau  of 
Land  Management,  Las  Cnices  Disfrict 
Office,  1800  Marquess,  Las  Cruces,  New 
Mexico  88005,  ATTN:  Newman  to  Port- 
of-Entry  Project 


[f  M-030-04-5101-10-G013] 

Ir  tent  To  Prepare  an  Environmental 
If  tpact  Statement  (EIS)  on  a  Proposed 
3  ^5kV  Transmission  Line  in  Texas  and 
^  iw  Mexico 

A  lENCY:  Bureau  of  Land  Management 
[]  LM).  Interior. 


ACTION:  Notice  of  intent  to  prepare  an 
EIS  and  notice  of  scoping  meetings. 

SUMMARY:  In  accordance  with  Section 
102(2)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  and  42 
U.S.C.  4321,  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1500-1508),  the  BLM,  Us  Cruces 
District,  will  be  directing  the 
preparation  of  an  EIS  to  be  prepared  by 
a  third-party  contractor  on  the  impacts 
of  the  proposed  345kV  transmission  line 
project,  the  Newman  to  Port-of-Entr>' 
project.  The  proposed  project  could 
affect  public  and  private  lands  in  El 
Paso  County  in  western  Texas,  and 
Dona  Ana  County  in  southwestern  New 
Mexico.  BLM's  scoping  process  for  the 
EIS  will  include:  (1)  Identification  of 
issues  to  be  addressed;  (2)  Identification 
of  viable  alternatives;  and  (3)  Notifving 
interested  groups,  individuals  and 
agencies  so  that  additional  information 
concerning  these  issues  can  be  obtained. 
The  scoping  process  will  consist  of  a 
news  release  announcing  the  start  of  the 
EIS  process;  letters  of  invitation  to 
participate  in  the  scoping  process;  and 
a  scoping  document  which  further 
clarifies  the  proposed  action, 
alternatives  and  significant  issues  being 
considered  to  be  distributed  to  selected 
parties  and  available  upon  request.  In 
this  notice,  the  BLM  announces  public 
scoping  meetings  for  the  proposed 
project.  Maps  and  other  information 
will  be  available  at  these  meetings  and 
the  public  will  have  the  opportunity  to 
ask  questions  regarding  the  proposed 
project.  The  public  scoping  meetings 
will  be  held  at  the  following  times  and 
locations: 


Location 


6301  Highway  28  &  West  Washington,  Anthony,  New  Mexico. 
Memorial  Library,  4315  Trans  Mountain  Road,  El  Paso,  Texas. 
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F  ►R  FURTHER  INFORMATION  CONTACT:  Juan 
P  idilla.  BLM  Project  Manager  at  (505) 
5|5-4376. 

SJJPPLEMeMTARY  INFORMATION:  The  El 
P  ISO  Electric  Company  is  proposing  to 
b  lild  approximately  45  miles  of  345kV 
ti  ansmission  line  from  the  Newman 
P  )wer  Plant  in  western  Texas,  north  of 
E  Paso,  to  the  planned  Port-of-Entry 
S  ibstation  in  solithwestem  New  Mexico 
ii  Santa  Teresa,  approximately  4  miles 
nprth  of  the  U.S.-Mexico  border. 

A  regional  environmental  study  was 
conducted  in  1992.  As  a  result  of  this 


study,  approximately  100  miles  of 
alternative  corridors  were  identified  as 
being  environmentally  and  technically 
satisfactory  for  transmission  line 
development.  Potential  issues  include, 
but  may  not  be  limited  to,  residential 
and  agricultural  impacts,  sensitive 
wildlife  and  plant  species,  historical  or 
traditional  cultural  properties,  visual 
impacts,  and  electric  and  magnetic 
effects. 

Lands  crossed  by  the  alternative  study 
corridors  include  those  imder  the 
jurisdiction  of  the  BLM,  Fort  Bliss 


Military  Reservation,  State  of  New 
Mexico,  and  the  counties  of  El  Paso 
(Texas)  and  Dona  Ana  (New  Mexico). 

As  part  of  El  Paso  Electric's  10-year 
plan,  the  proposed  project  is  intended  to 
improve  the  reliability  of  the  electrical 
system.  Construction  of  the  proposed 
transmission  line  is  anticipated  to  begin 
in  January  1998  and  be  in  operation  by 
June  1998. 

The  objectives  of  the  EIS  and  related 
activities  will  be  to  study  and  assess  the 
potential  impacts  of  the  proposed 
project  to  various  environmental 
resources  including  biological  (e.g., 
threatened  or  endangered  species), 
cultural,  land  use,  visual, 
socioeconomic,  geology,  soils,  and 
surface  water.  Alternatives  that  will  be 
considered  in  the  EIS  include  routing/ 
siting  locations,  no  action,  and  others 
that  are  identified  through  the  scoping 
process. 

Because  the  project  study  area 
includes  the  Fort  Bliss  Military 
Reser\'ation,  the  BLM  has  invited  the 
Department  of  Defense  (Fort  Bliss).to  be 
a  cooperating  agency.  A  memorandum 
of  agreement  is  anticipated  between  El 
Paso  Electric,  BLM,  and  Department  of 
the  Army  (Fort  Bliss). 

It  is  anticipated  that  the  EIS  process 
will  take  18  months  and  will  include 
public  information/scoping  meetings: 
coordination  and  involvement  with 
appropriate  Federal,  State,  and  local 
agencies;  pubfic  review  and  public 
hearings  on  the  published  draft  EIS;  a 
published  final  EIS  and  a  review  period; 
and  publication  of  a  record  of  decision 
(ROD).  Public  information  and  scoping 
meetings  will  begin  in  October  1994. 
Publication  of  the  ROD  is  anticipated  in 
April  1996. 

Dated:  September  28, 1094. 
Linda  S.C.  Rundell, 

District  Manager. 

|FR  Doc.  94-25035  Filed  10-6-04:  8:45  aiii| 
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[CA-940-1 430-01;  CACA-24047) 

Proposed  Extension  of  Withdrawal; 
Opportunity  for  Public  Meeting; 
California 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 
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SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  extend  Public 
Land  Order  No.  6763,  which  withdrew 
public  lands  and  public  minerals  for 
protection  of  Sea  Site  I,  a  highly 
classified,  sensitive,  electronic  warfare 
installation  at  the  Naval  Weapons 
Center,  China  Lake,  pending  the 


processing  of  an  Engle  Act  withdrawal 
application.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
January  5, 1995. 

ADDRESSES:  Comments  and  requests  for 
a  public  meeting  should  be  sent  to  the 
California  State  Director.  Bureau  of 
Land  Management  (CA-943.1),  Room  E- 
2845.  2800  Cottage  Way.  Sacramento. 
California  95825-1889. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti.  BLM  California  State 
Office  (CA-943.1).  Room  E-2845.  2800 
Cottage  Way.  Sacramento,  California 
95825-1889; 916-978-4820. 
SUPPLEMENTARY  INFORMATION:  On 
January  12, 1990,  Public  Land  Order  No. 
6763  withdrew  public  lands  and  public  . 
minerals  from  operation  of  the  public 
land  laws,  including  the  mining  laws, 
for  five  years  to  protect  Sea  Site  I.  a 
highly  classified,  sensitive,  electronic 
warfare  installation  at  the  Naval 
Weapons  Center,  China  Lake,  California, 
pending  the  processing  of  an  Engle  Act 
withdrawal  application.  The  land  has 
been  and  will  remain  open  to  mineral 
leasing.  This  withdrawal  exceeds  the 
5,000  acre  limitation  and  requires 
legislation  under  the  Engle  Act.  This 
legislation  has  not  yet  been  approved 
and  the  segregation  provided  by  the  five 
year  withdrawal  will  terminate  on 
January  11,  1995.  It  is  proposed  th.it 
Public  Land  Order  No.  6763  be 
extended  for  five  years  to  continue  the 
segregation  provided  by  this 
withdrawal. 

The  following  described  public  lands 
were  withdrawn  by  Public  Land  Order 
No.  6763  to  protect  Sea  Site  1: 

Mount  Diablo  Meridian 

T.  27  S.,  R.  43  E., 

Sees.  31  to  34.  inclusive. 
T.  28  S..  R.  43  E., 

Sees.  4  to  9,  inclusive: 

Sees.  17  and  18; 

See.  19.  NViNViN'i. 

The  area  described  contaiii.s  7.761)  acres  in 
San  Bernardino  County. 

The  purpose  of  this  proposed 
extension  is  to  continue  the  protection 
of  Sea  Site  I  until  Congre.ss  makes  a  final 
determination  on  legislation  under  the 
Engle  Act. 

Until  January  5, 1995,  all  persons  who 
wish  to  submit  comments,  suggestions, 
or  objections  in  connection  with  the 
proposed  extension  may  pre.sent  their 
views  in  wTiting  to  the  California  State 
Director  of  the  Bureau  of  Land 
Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  pubfic  meeting  is 
accorded  in  coimection  with  the 


proposed  extension.  Public  meetings 
were  held  in  Ridgecrest,  California  on 
February  6  and  16, 1984,  and  in 
Lancaster,  California  on  Novemlx^r  15 
and  16, 1984  concerning  the  Navy's 
application  to  withdraw  Sea  Site  I. 
There  have  been  no  substantive  i:hang«;s 
in  either  the  proposed  use  of  the 
withdrawn  area  or  the  issues  involvtMi 
since  these  meetings  were  held.  Any 
parties  who  feel  that  a  public  mwting 
would  provide  important  information 
and  should  be  held,  must  submit  their 
request  and  reasons  therefore  to  the 
California  State  Director  by  Janu.iry  5. 
1995.  If  the  authorized  officer 
determines  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  prior  to  the  scheduled  (liii<> 
of  the  meeting. 

This  proposed  extension  will  be 
processed  in  accordance  with  th« 
regulations  sot  forth  in  43  CFR  part 
2310.  The  proposed  extension  of  ihi.s 
withdrawal  will  not  authorize  any 
military  use  of  the  lands  by  the 
Department  of  the  Navy  until  logisl.itii.n 
under  the  Engle  Act  is  enacted  by 
Congress. 

Dated;  September  30, 1994. 
Nancy  ].  Alex, 
Chief.  Lands  Section. 

IFR  Doc.  94-24850  File(j  lD-6-'>4;  H  ^i  iinij 
BILLING  CODE  4310-40-P 


National  Park  Service 

National  Preservation  Technology  and 
Training  Board;  Meeting 

AGENCY:  National  Park  Servic.-. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  the 
National  Preservation  Technology  .»id 
Training  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  I'.S.C.  Appendix  (1988).  that  the 
National  Preservation  Technology  antl 
Training  Board  will  meet  on  Novenib«>r 
8,  9  and  10.  1994,  in  Natchitoches. 
Louisiana.  ^ 

The  Board  was  established  ny 
Congress  to  provide  leadership,  policy 
advice,  and  professional  oversig.^l  to  ihe 
National  Center  for  Preservation 
Technology  and  Training,  as  required 
under  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C. 
470). 

The  Board  will  meet  on  the  campus 
of  Northwestern  State  University  of 
Louisiana  in  the  Board  Room  of  the 
Louisiana  School  for  Math.  Science  and 
the  Arts  at  715  College  Street, 
Natchitoches,  Louisiana.  Matters  f  o  b«' 
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discussed  will  include  priorities  for 
research  and  training,  subcommittee 
and  work  groups. 

Tuesday,  November  8,  the  meeting 
will  start  at  8:30  am  and  end  at  5  pm. 
Wednesday  and  Thursday  the  meeting 
will  begin  8:30  am  and  end  at  noon. 
Meetings  will  be  open  to  the  public. 
However,  facilities  and  space  for    , 
accommodating  members  of  the  public 
are  limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  pubhc 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Elizabeth  A.  Lyon,  Chair,  National  - 
Preservation  Technologv  and  Training 
Board.  P.O.  Box  1269,  Flowery  Branch. 
Georgia  30542. 

Persons  wishing  more  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  do  so  by 
contacting  Mr:  E.  Blaine  Cliver,  Chief, 
Preservation  Assistance  Division, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127.  telephone: 
(202)  343-9573.  Draft  summary  minutes 
of  the  meeting  will  be  available  for 
pubic  inspection  about  eight  weeks  after 
themeeting  at  the  office  of  Preservation 
Assistance  Division,  Suite  200,  800 
North  Capitol  Street.  Washington.  IX:. 

Dated:  Octobers.  1994. 
E.  Blaine  Cliver. 

Acting  Executive  Director.  Xational  Center 
for  Presen-ation,  Technology  and  Training. 
|FR  Doc.  94-24948  Filed  10-6-94:  8:45  ami 
BILLING  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-52  (Sut>-No.  77X)] 

The  Atchison,  Topeka  and  Santa  Pe 
Railway  Company— Discontinuance  of 
Service  Exemption— In  San  Bernardino 
County,  CA 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe)  has  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  of  Trackage  Rights  to 
discontinue  rail  service  over  1.96  miles 
of  rail  line  in  Santa  Fe's  Redlands 
Subdivision,  extending  from  milopost 
11.40  to  milepost  13.14.  in  San 
Bernardino  County.  CA. ' 


'  Santa  Fe  will  be  discontinuing  its  sen  ite  on  this 
former  Santa  Fe  line,  which  was  found  to  be  owned 
by  San  Bernardino  Associated  Governments  (with 
Santa  Fe  retaining  a  freight  ser\ice  easement)  in 
Orange  County  Trantp— Exempt— Atchinson.  T.  S- 
S.F.  fly.  Co..  10  I.C.C.2d  78<1994)"(Orange  County). 

Santa  Fe  suggests  that  the  Commission's  fmding 
in  Orange  County  regarding  ownership  of  the  line 
was  incorrect  and  aslcs  that,  if  that  decision  is 
modified,  this  exemption  be  considered  to    - 


UMI 


Santa  Fe  has  certified  that:  (1)  no  local 
a  iffic  has  moved  over  the  line  for  at 
h  ast  2  years:  (2)  there  is  no  overhead 
ti  iffic  on  the  line;  (3)  no  formal 
CI  implaint  filed  by  a  user  of  rail  ser\'ice 
o:  1  the  line  (or  by  a  State  or  local 
g(  ivernment  entity  acting  on  behalf  of 
si  ch  user)  regarding  cessation  of  service 

0  'er  the  line  either  is  pending  with  the 
C  )mmission  or  with  any  U.S.  District 
C  )urt  or  has  been  decided  in  favor  of 
tl  e  complainant  within  the  2-year 

p  sriod;  and  (4)  the  requirements  at  49 
C  ^R  1105.7  (environmental),  49  CFR 

1  05.8  (historic  requirement),  49  CFR 
1  05.12  (neivspaper  publication),  and 

4  I  CFR  1152.50(d)(1)  (notice  to 

g(  vernmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
e:  emption,  any  employee  affected  by 
tt  e  discontinuance  of  service  shall  be 
p  otected  under  Oregon  Short  Line  R. 
Cy.-^ Abandonment— Goshen,  360  I.C.C. 
9    (1979).  To  address  whether  this 
CI  ndition  adequately  protects  affected 
ei  iployees,  a  petition  for  partial 
«  vocation  under  49  U.S.C.  10505(d) 
n:  ust  be  filed. 

Provided  no  formal  expression  of 
ir  tent  to  file  an  offer  of  financial 
ai  sistance  (OFA)  has  been  received,  this 
e:  emption  will  be  effective  on 
^  jvember  6, 1994,  unless  stayed  ' 
p  snding  reconsideration.  Petitions  to 
si  ly  must  be  filed  by  October  17,  1994. 
P  ititions  to  reopen  must  be  filed  by 
G  :tober  27, 1994.  with:  Office  of  the 

5  icretary.  Case  Control  Branch. 

It  terstate  Commerce  Commission, 
V\  ashington.  IX:  20423.^ 

A  copy  of  any  petition  filed  with  the 
C  )mmission  should  be  sent  to 
a  iplicant's  representative:  Dennis  W. 
V)  ilsoh.  The  Atchison.  Topeka  and 
S  inta  Fe  Railway  Company,  1700  East 
Gilf  Road,  Schaumburg,  IL  60173. 

If  the  notice  of  exemption  contains 
fs  se  or  misleading  information,  the 
e:  emption  is  void  ab  initio. 

Santa  Fe  has  filed  an  environmental 
r(  port  which  addresses  the  effects  of  the 
d  scontinuance,  if  any.  on  the 
ei  vironment  or  historic  resources.  The 
Si  tction  of  Environmental  Analysis 
(J  EA)  will  issue  an  environmental 
a!  sessment  (EA)  by  October  12. 1994. 
Ir  terested  persons  may  obtain  a  copy  of 
tl  e  EA  by  writing  to  SEA  (Room  3219. 
Ir  terstate  Commerce  Commission, 
V  ashington,  DC  20423)  or  by  calling 
E  aine  Kaiser,  Chief  of  SEA,  at  (202) 


cc  Tstitute  audiority  for  Santa  Fe  to  abandon  the  line 
as  of  the  date  of  such  nwdification.  If  such 
m  idification  to  Orange  County  were  to  occur,  this 
n<  lice  would  be  reopened  for  appropriate  action. 

'  Because  this  is  a  discontinuance  proceeding 
01  ly.  the  routine  provisions  for  trail  use/rail 
b<  liking  or  public  use  conditions  provided  for  in 
at  indonment  proceedings -are  not  appropriate  here. 


927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation . 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  September  30, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secrstar\\ 

|FR  Doc.  94-24895  Filed  10-6-94;  8:45  am] 
BILLING  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Else  M.  Hillgard,  M.D.;  Denial  of 
Application 

On  August  10,  1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Else  M.  Hillgard. 
M.D.,  of  Arlington.  Virginia,  proposing 
to  deny  her  application  for  registration 
as  a  practitioner.  The  Order  to  Show 
Cause  alleged  that  Dr.  Hillgard's 
registration  would  be  inconsistent  with 
the  public  interest  as  that  term  is  used 
in  21  U.S.C.  823(f). 

The  Order  to  Show  Cause  was  served 
on  Dr.  Hillgard  on  August  13, 1993. 
More  than  thirty  days  have  passed  since 
the  Order  to  Show  Cause  was  received 
by  Dr.  Hillgard.  The  Drug  Enforcement 
Administration  has  received  no 
response  fi-om  Dr.  Hillgard  or  anyone 
purporting  to  represent  her.  Pursuant  to 
21  CFR  1301.54(d).  the  Deputy 
Administrator  finds  that  Dr.  Hillgard 
has  waived  her  opportunity  for  a 
hearing.  Accordingly,  under  the 
provisions  or21  CFR  1301.54(e)  and 
1301.57,  the  Deputy  Administrator 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file. 

In  1989,  a  DEA  investigation  revealed 
that  Dr.  Hillgard  prescribed  controlled 
substances  to  several  individuals  that 
were  admitted  drug  abusers.  When  Dr. 
Hillgard  became  aware  that  she  was 
under  investigation  for  e.xcessive 
prescribing,  she  voluntarily  surrendered 
her  DEA  Certificate  of  Registration, 
AH8248153  on  July  25, 1989. 

On  June  22, 1990,  Dr.  Hillgard  signed 
a  Memorandum  of  Agreement  with  DEA 
in  which  she  was  granted  a  Certificate 
of  Registration  to  handle  only  Schedule 
II  non-narcotic  and  Schedule  IV 
controlled  substances,  subject  to  certain 
terms  and  conditions.  On  September  4, 


1990.  DEA  issued  Dr.  Hillgard  DEA 
Certificate  of  Registration,  BH2412687. 

In  September  1990,  the  Maryland 
State  Department  of  Health  and  Mental 
Hygiene  received  information  that  Dr. 
Hillgard  was  again  excessively 
prescribing  controlled  substances  to 
known  drug  abusers  for  no  legitimate 
medical  reason.  As  a  result,  on  October 
23, 1991,  Dr.  Hillgard's  license  to 
practice  medicine  vras  suspended  by  the 
Marj'land  Board  of  Physician  Quality 
Assurance  (Board).  On  October  24. 

1991,  Dr.  Hillgard  voluntarily 
surrendered  her  DEA  Certificate  of 
Registration.  BH2412687. 

On  September  15, 1992,  the  Board 
revoked  Dr.  Hillgard's  license  to 
practice  medicine.  The  Board  found  that 
Dr.  Hillgard  was  selling,  prescribing, 
giving  away  or  administering  drugs  for 
illegal  or  illegitimate  purposes.  Based  in 
part  upon  the  Board's  findings  regarding 
Dr.  Hillgard's  prescribing  practices,  and 
subsequent  decision  to  revoke  her 
medical  license,  effective Tebruary  28, 
1994,  Dr.  Hillgard's  license  to  practice 
medicine  in  the  Commonwealth  of 
Virginia  was  also  revoked. 

The  Deputy  Administrator  finds  that 
as  of  September  15. 1992.  Dr.  Hillgard's 
license  to  practice  medicine  in  the  State 
of  Maryland  was  revoked,  and  effective 
February  28,  1994,  her  license  to 
practice  medicine  in  the 
Commonwealth  of  Virginia  was  also 
revoked.  As  a  result,  she  is  unable  to 
handle  controlled  substances  in  the 
state  in  which  she  is  registered  with 
DEA.  The  Drug  Enforcement 
Administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21).  823(0  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  James  R  Nickens,  M.D..  57 
FR  59847  (1992);  Elliott  Monroe.  M.D.. 
57  FR  23246  (1992);  Bobby  Watts,  M.D.. 
53  FR  11919  (1988). 

Based  on  the  foregoing,  it  is  clear  that 
Dr.  Hillgard's  application  for  DEA 
Certificate  of  Registration  must  be 
denied.  Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637).  hereby  orders  that  the 
application  for  registration,  executed  by 
Else  M.  Hillgard.  M.D.,  be,  and  it  hereby 
is,  denied.  This  order  is  effective 
October  7, 1994. 
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Dated:  October  3. 1994. 
Stephen  H.  Greene, 

Deputy  Administrator. 

[FR  Doc.  94-24877  Filed  10-6-94;  8:45  am) 

BILLING  COOe  441»-e»^ 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission:  Notice  of 
Cancelled  Closed  Teleconference 
Meeting 

Due  to  scheduling  difficuhies,  the 
October  5, 1994  closed  meeting  by 
teleconference  has  been  cancelled.  This 
meeting  had  been  scheduled  from  1:00 
p.m.  to  1:30  p.m.  This  meeting  was 
previously  announced  in  the  Federal 
Register  on  September  26, 1994  at  59  FR 
49086. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rene  A.  Redwood.  Executive  Director, 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  C-2313, 
Washington,  D.C.  20210,  (202)  219- 
7342. 

Signed  at  Washington.  D.C.  this  4th  dav  of 
October.  1994. 

Rene  A.  Redwood. 

E.\ccutiie  Director.  Class  Ceiling  Commission. 
|FR  Doc.  94-24903  Filed  10-6-94;  8:45  am] 

BILLING  CODE  4S10-23-M 


Glass  Ceiling  Commission;  Open 
Meeting;  Notice  of  Partially  Closed 
Meeting 

Summarv'.-  Pursuant  to  section  10(a)  of 
FACA.  this  is  to  announce  a  meeting  of 
the  Glass  Ceiling  Commission  which  is 
to  take  place  on  Wednesdav,  October  26, 
1994. 

Time  and  Place:  The  open  portion  of 
the  meeting  will  be  held  on  Wednesday, 
October  26. 1994  from  9:00  a.m.  to  11:00 
a.m.  The  closed  session  will  be  from 
11.00  a.m.  to  12.00  p.m.  Both  meetings 
will  be  held  at  the  U.S.  Department  of 
Labor,  Room  S2508,  200  Constitution 
Avenue,  hJVV.,  Washington,  DC. 

Agenda:  The  agenda  for  the  open 
meeting  is  as  follows: 

Update  of  Research  and  Status  of  Final 

Report 
Discussion  on  E.xtension  of  Commission 
Perkins/Dole  Award 

Public  Participation:  The  meeting 
from  9:00  a.m.  to  11:00  a.m.  will  be 
open  to  the  pubUc.  Seating  will  be 
available  on  a  first-come,  first  ser\'e 
basis.  Seats  will  be  reserved  for  the 
media.  Disabled  individuals  should 
contact  the  Commission  no  later  than 


October  19. 1994.  if  special 
accommodations  are  needed. 

Qosed  Portion  of  Meeting:  The  closed 
portion  of  the  meeting  will  be  from 
11:00  a.m.  to  12:00  p.m.  The 
Commission  will  meet  in  closed  session 
in  order  to  discuss  commercial 
characteristics  of  applicants  for  the 
Frances  Perkins-Elizabeth  Hanford  Dole 
Award.  The  closing  of  this  meeting  is 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act  and 
Section  (c)(4)  of  the  Government  in  the 
Sunshine  Act  (a  U.S.C.  552b(c)(4)).  This 
closing  allows  the  Commission  to 
discuss  matters  which  if  disclosed  in  an 
open  meeting  would  reveal  information 
that  would  riot  customarily  be  released 
to  the  public  by  the  applicants. 

For  Further  Information  Contact:  Ms. 
Rene  Redwood,  E.xecutive  Director. 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Room  C-2313, 
Washington.  DC  20210,  (202)  219-7342. 

Signed  at  Washington.  DC  this  4t.h  dav  of 
Octobui;.  1004. 

Robert  B.  Reich, 

Secretary  of  Labor. 

IFR  Doc.  94-24004  Filed  lO-G-94:  8:45  am] 

BILLING  CODE  4S10-23-M 


Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  EmploxTnent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whethor 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  invol\-ed. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  17, 1994. 
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Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  17, 1994. 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NVV., 
Washington,  DC  20210. 

•     Appendix 


Petitioner  (uniorVworkers/firm) 


Computer  Products  (Wkrs)  

Tobin  Hamilton  Co.,  Inc.  (WNrs)  

Stapleton  Garment  Annex  (Wkrs) 

Signature  Cloth  Co.  (ACTWU) 

Oxford  of  Lincolnton  (Wkrs)  

Aileeen.  Inc.  (Wkrs) 

Aileen,  Inc.  (Wkrs) .? 

Main  Street  Fashions  (ILGWU)  '. 

Goetle  Gasket  Co.  (Wkrs) 

E.I.  DuPont  de  Nemours  and  Co. 

(Wkrs). 
Delhi  Gas  Pipeline  Corp.  (Wkrs) 

Cardinal  Drilling  (Wkrs)  ...'. 

Beaver  Plant  Operations,  Inc.  (Co)  ... 
Aileen,  Inc.  (Wkrs) 

OshKosh-B'Gosh,  Inc.  (Wkrs)  

Aileen,  Inc.  (Wkrs) ^.. 


L(  cation 


South  Bokton 

Mansfieic 

Thomson 

Clifton, 

Lincolnto 


Flint  Hill, 

Victoria, 

Roseto, 


JA 


'A 


(A 


LaGrangi 
Rocheste 


Oklahomi  i  City,  OK 


(IT 


Billings, 

Ashland, 

Woodstock 


VIE  .... 
,  VA 


Oshkosh 
Edinburg 


|FR  Doc.  94-24906  Filed  l()-f.-04:  8;4.t  am) 

BILLING  CODE  4510-30-M 


[NAFTA— 00185,  OOISSAJ 

Alaska  Pulp  Corporation,  Rowan  Bay 
Logging,  Sitka  Pulp  Mill,  Sitka,  AK; 
Alaska  Pulp  Corporation,  Wrangell 
Sawmill  Division,  Wrangell,  AK; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974ras  amended  (JQ  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  August  29. 
1994,  applicable  to  all  workers  of  the 
Alaska  Pulp  Corporation,  Rowan  Bay 
Logging  in  Sitka,  Alaska  and  the  Sitka 
Pulp  Mill  in  Sitka,  Alaska.  The  notice 
will  soon  be  published  in  the  Federal 
Register. 

At  the  request  of  the  State  Agency  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Wrangell 
Sawmill  Division  is  owned  by  the 
Alaska  Pulp  Corporation  and  a 
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Signed  at  Washington,  D.C.  this  2r)th  day 
of  September,  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemploymt^nt 
Services.  Office  of  Trade,  Adjustment 
Assistance. 


,I^A 

MO  

GA  


GA 


GA 
NY 


Wl 
VA 


Date  re- 
ceived 


C^/26/94 
09/26/94 
09/26/94 
09/26/94 
09/25/94 

09/26/94 

09/26/94 

09/26/94 

09/26/94 
09/26/94 

09/26/94 

09/26/94 
09/26/94 
09/26/94 

09/26/94 
09/26/94 


Dale  ol  peti- 
tion 


09/19/94 
09/20/94 
09/12/94 
09/1 3m 
09/15/94 

09/14/94 

09/14/94 

C9/13/94 

09/12/94 
07/11/94 

09/12/94 

09/02/94 
09/09/94 
09/14/94 

09/13/94 
09/14/94 


Petition  No. 


30,344 
30,345 
30,346 
30,347 
30,348 

30,349 

30,350 

30.351 

30,352 
30,353 

30,354 

30,355 
30,356 
30.357 

30,358 
30.359 


Articles  produced 


AC/DC  Power  Supplies. 

Juvenile  Footwear. 

Shorts.  Pants  and  Coveralls. 

Fabric. 

Ladies'  Dresses,  Capes  and  Blaz- 
ers. 

Ladies'  Sportswear  Warehouse  and 
Dist. 

Ladies'  Sportswear  Warehouse  and 
Dist. 

Womens  Knit  Tops,  Parts  and 
Sweatshirts. 

Gaskets  and  Heat  Shields. 

Photographic  Chemicals. 

Natural  Gas  and  Hydrocartwn  Liq- 
uids. 

Drilling  of  Oil  Wells. 

Electricity. 

Ladies'  Sportswear  Warehouse  and 
Dist. 

Distribution  of  Children's  Garments. 

Ladies'  Sportswear  Warehouse  and 
Dist. 


substantial  portion  of  its  produetion  is 
integrated  with  the  Sitka  Pulp  mill. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  the  Wrangell 
Sawmill  Division  in  Wrangell,  Alaska. 

The- amended  notice  applicable  to 
NAFTA— 00185  is  hereby  issued  as 
follows: 

All  workers  of  the  Alaska  Pulp 
Corporation,  Rowan  Bay  Logging,  Siika, 
Alaska:  Sitka  Pulp  Mill,  Sitka,  Alaska  and  the 
Wrangell  Sawmill  Division,  Wrang«ll,  Alaska 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  8, 
1993  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Ac;l  of  1974. 

Signed  at  Washington,  DC.  this  28ih  day 
of  September  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

jFR  Doc.  94-24909  Filed  lO-fi-'W;  8:45  am) 

BILLING  CODE  4S10-30-M 


[TA-W-29,162;  TA-W-29,162A;  TA-W- 

29,1628] 

Alaska  Pulp  Corporation;  Sitka  Pulp 
Mill,  Sitka,  AK;  Rowan  Bay  Logging, 
Sitka,  AK;  Wrangell  Sawmill  Division, 
Wrangell,  AK;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  u!s.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  27, 1994,  applicable  to  .ill 
workers  of  the  subject  firm.  The 
certification  notice  was  published  in  the 
Federal  Register  on  November  9,  1993 
(58  FR  59492).  The  certification  was 
amended  on  August  11, 1994  to  include 
Rowan  Bay  Logging  in  Sitka,  Alaska. 

At  the  request  of  the  State  Agency,  the 
Department  again  reviewed  the 
certification  for  workers  of  the  subji^ct 
firm. 

New  findings  show  that  the  Wrangell 
Sawmill  Division  is  owned  by  the 
Alaska  Pulp  Corporation  and  a 
substantial  portion  of  the  production  at 
Wrangell  consisted  of  wood  chips 
which  are  integrated  into  the  productinn 


of  wood  pulp  at  the  Alaska  Pulp 
Corporation  In  Sitka,  Alaska. 

The  inteal  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Departmait  is  amending  the 
certification  to  include  the  Wrangell 
Sawmill  Division  in  Wrangell,  Alaska. 

The  amended  notice  applicable  to 
TA-W-29,162  is  hereby  issued  as 
follows: 

"All  workers  of  the  Alaska  Pulp 
Corporation,  Sitka  Pulp  Mill,  Sitka,  Alaska, 
and  Rowan  Bay  Logging,  Sitka.  Alaska  and 
the  Wrangell  Sawmill  Division.  Wrangell. 
Alaska  who  became  totally  or  pwrtially 
separated  ftxjm  employment  on  or  after 
October  15, 1992  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC.  this  28th  day  of 
September  1994. 

Victor  J.  Tnimo, 

Program  Manager.  Policy  and  Reemplmment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  94-24905  Filed  10-6-94;  8:45  am] 
BILLING  CODE  451fr-3fr-M 
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[TA-W-29,626] 

Jockey  International,  Inc.;  Distribution 
Center,  Kenostia,  Wl;  Notice  of 
Revised  Determination  on  Reopening 

On  September  21, 1994.  the 
Department,  at  the  request  of  the 
Amalgamated  Clothing  and  Textile 
Workers'  Union  (ACTWU)  reopened  its 
investigation  for  the  former  workers  of 
the  subject  facility.  The  initial 
investigation  resulted  in  a  negative 
determination  on  May  24, 1994.  The 
negative  det^mination  was  published 
in  the  Federal  Register  on  June  14,  1994 
(59  FR  30617), 

New  findings  on  reopening  show  that 
all  of  the  statut<My  requirements  for  a 
worker  group  ceitification  have  been 
met. 

The  investigation  revealed  that  the 
Distribution  Center  in  Kenosha  serviced 
the  Jockey  sewing  plant  in  Kenosha  and 
was  a  substantial  part  of  the  company's 
integrated  production  process.  Workers 
at  Jockey's  sewing  plant  in  Kenosha 
were  certified  forTAA  on  July  30, 1993 
under  petition,  TA-W-28,835. 

Workers  at  the  Distribution  Center 
experienced  employment  declines  as  a 
result  of  the  production  declines  at 
Jockey's  sewing  plant  in  Kenosha.  The 
Distribution  Canter  closed  in  May,  1994. 
Accordingly,  the  Department  is  revising 
its  negative  detennination  for  workers  at 


Jockey's  Distribution  Center  in  Kenosha, 
Wisconsin. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
underwear  produced  at  Jockey 
International.  Inc.,  Kenosha,  Wisconsin 
contributed  importantly  to  the 
employment  declines  of  workers  at  the 
Kenosha,  Wisconsin  Distribution  Center 
of  Jockey  International.  Incorporated.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

"All  workers  and  former  workers  of  Jockey 
International  Inc.,  Distribution  Center  in 
Kenosha,  Wisconsin  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  15.  1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  26th  day  of 
September  1994. 

Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-24907  Filed  10-6-94: 8:45  am] 
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[TA-W-29,632] 

Weldotron  Corporation,  Piscataway, 
NJ;  Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  August  23. 1994,  the  company 
requested  administrative 
reconsideration  of  the  Ctepartment  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  August  10. 
1994  and  published  in  the  Federal 
Register  on  August  25, 1994  (59  FR 
23866). 

The  company  submitted  additional 
information  shovdng  that  it  sells  to 
dealers  not  end  users  and  that  it  has  lost 
market  share. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  fustify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 


Signed  at  Washington.  DC.  this  28th  day 
of  September  1994. 
Victor  J.  Tnmzs, 

Program  Manager.  Policy  and  Reemplovment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-24906  Filed  10-6-94:  8:45  ami 
BILLING  CODE  451«-a»4l 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determinatiofi  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiu-ly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specific 
therein.- 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  fitim  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  the 
delay  in  the  effective  date  as  prescribed 
in  that  section,  because  the  necessity  to 
issue  current  construction  industn,' 
wage  determinations  frequently  and  in 
large  volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


UMI 


General  wage  determination 
decisions,  and  modiHcations  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self^ 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington,  D.C.  20210. 

Nfodincation  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts'*  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parenteses  following  the  decisions 
being  modified. 

Volume  I  , 

Massachusetts 

MA940006  (FEB.  11, 1994) 

MA940009  (FEB.  11, 1994) 

MA940012  (FEB.  11,  1994) 
New  Jersey 

NI940062  (FEB.  11,1994) 

NJ940003  (FEB.  11,1994) 

NJ940004  (FEB.  11,1994) 

NJ940015  (FEB.  11,1994) 
New  York 

NY940007  (FEB.  11, 1994) 

Volume  II 

Pennsylvania 

PA940OO7  (FEB.  11, 1994) 
PA940008  (FEB.  11, 1994) 
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PA940010  (FEB.  11, 1994) 
PA940012  (FEB.  11, 1994) 

Volume  III 

Alabama 
AL940004  (FEB.  11, 1994) 
AL940006  (FEB.  11, 1994) 
AL940034  (MAR.  25, 1994) 
AL940044  (MAR.  25, 1994) 

Volume  IV 

Illinois 

IL940001  (FEB.  11,1994) 

IL940002  (FEB.  11, 1994) 

IL940003  (FEB.  11,1994) 
'IL940004  (FEB.  11, 1994) 

IL940005  (FEB.  11,1994) 

IL940006  (FEB.  11.1994) 

IL940008  (FEB.  11.1994) 

IL940011  (FEB.  11. 1994) 

IL940013  (FEB.  11.1904) 

IL940014  (FEB.  11.  1994) 
■  IL940015  (FEB.  11, 1994) 

IL940018  (FEB.  11, 1994) 

IL940038  (APR.  15,  1994) 

IL940047  (APR.  15,  1994) 

1L940050(APR.  15.  1994) 
-IL940057  (APR.  15,  1994) 

IL940059  (APR.  15.  1994) 

IL940066  (APR.  15,  1904) 

IL940076  (APR.  15,  1004) 

IL940080(APR.  15,  1904) 

IL940085  (APR.  15.  1994) 

IL940086(APR.  15,  1004) 

IL940087(APR.  15.  1904) 
Wisconsin 

WI040001  (FEB.  11.  1004) 

Volume  V 

Iowa 

IA940026  (FEB.  11.1004) 
Kansas 
^KS940026  (FEB.  11.  1004) 

KS940006  (FEB.  11.  1004) 

KS940013  (FEB.  11.  1904) 

KS940015 (FEB.  11,1004) 

KS940018  (FEB.  11,  1004) 

KS940019 (FEB.  11.1004) 

KS940020 (FEB.  11.1094) 

KS940021  (FEB.  11.  1004) 

KS940022 (FEB. 11.1994) 

KS940023  (FEB.  11. 1994) 

Volume  VI 

Alaska 

AK940001  (FEB.  11.  1004) 
North  Dakota 

ND940002  (FEB.  11.  1994) 
Oregon 

OR940001  (FEB.  11.  1904) 

OR940004 (FEB.  11. 1904) 5 
Utah 

UT940007  (FEB.  11.  1004) 
Washington 

WA940001  (FEB.  11,  1994) 

WA940002  (FEB.  11. 1994) 

WA 940003  (FEB.  11,1994) 

WA940005  (FEB.  11, 1994) 
'      VVA940007  (FEB.  11,1994) 

\VA940008  (FEB.  11,  1994) 

W  A94001 1  (FEB.  1 1 . 1 994 ) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 


including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscriptions(s),  be 
sure  to  specify  the  State(s)  of  interest. 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Througliout  the  remainder  of  the  year, 
regular  weekly  updates  will  b»? 
distril)utcd  to  subscribers. 

Si;4in<l  at  Washington,  DC  this  loth  d,iy  of- 
Sei)tt!niluT  1994. 
Alan  L.  Moss, 

Dircrlnr.  Division  of  Wage  Dctemitiwiion. 
|FR  Doc.  94-24629  Filed  10-6-94;  8:45  am) 
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Pension  and  Welfare  Benefits 

Administration 

[Prohibited  Transaction  Exemption  94-72; 
Exemption  Application  No.  D-9698,  et  al.] 

Grant  of  Individual  Exentptions;  New 
Standard  Corporation  Pension  Plan,  et 
al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Departnumt  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for  - 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 


to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
.  No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 
'    The  aotices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31.  1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  tlie  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administrativelv 
feasible; 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

Neiv  Standard  Corporation  Pension 
Plan  (the  Plan) 

Located  in  Mt.  Joy.  Pennsylvania 

(Prohibited  Transaction  Exemption  94-72; 
Application  Nq.  D-9C981 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 
a  certain  parcel  of  real  property  (the 
Property)  from  the  Plan  to  New 
Standard  Corporation  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  met: 

1.  The  fair  market  value  of  the 
Property  is  established  by  a  real  estate 
appraiser  independent  of  the  Plan  and 
the  Employer; 

•  2.  The  Employer  pays  the  greater  of 
Si  15.000  or  the  current  fair  market 
value  of  the  Property  (excluding  site 
improvements)  with  the  enhancement 
value  for  an  adjoining  owner  as  of  the 
date  of  sale; 

3.  The  sale  is  a  one-time  transaction 
for  cash; 


4.  The  Plan  pays  no  fees  or 
commissions  in  regard  to  the  sale;  and 

5.  The  Employer  pays  any  applicable 
excise  taxes  to  the  Internal  Re\'enue 
Service  under  section  4975(a)  of  the 
Code  resulting  from  its  use  of  the 
Property  since  October  1993. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
e.xemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  17, 1994  at  59  FR  42308. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

GE  Capital  Mortgage  Services,  Inc. 
(GECMSIj  Located  in  Cherry  Hill,  New 
Jersey;  and  GECC  Capital  Nlarkets 
Group,  Inc.  (Capital  Markets;  Together, 
the  Applicants) 

Locjtud  in  Stamford,  Connecticut 
(Prohibited  Transaction  Exemption  94-r;i; 
Application  Nos.  D-9748  and  0-9749} 

Expmptioh 

I.  Transactions 

,\.  Effective  June  28.  1994.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary*  market  for  such 
certificates,  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  L.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E).  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  E.xcluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
E.xcluded  Plan.' 


B.  Effective  June  28, 1994,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  applv 
to: 

(1)  The  direct  or  indirect  sale, 
e.xchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

'-    (i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  wiiich  plans  ha\  e 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  porccnt 
of  tjie  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  tlie 
Restricted  Group: 

(iii)  A  plan's  investment  in  each  class 
of  certificates  docs  not  e.vcced  25 
percent  of  all  of  the  certificates  of  tluit 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.-  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  scr\ice  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  hy  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  condirions 
set  forth  in  paragraphs  B.(l)  (i).  (iii)  and 
(iv)  are  met;  and 


'  Section  t.A.  provides  no  relief  from  sections 
406(a)(1)(E).  406(a)(2)  and  407  for  any  person 


rer.Ge:::ia  investment  a< 

within  ine  meaning  of  section  3(21)(,\Kii)  and 

regulation  29  CFR  2510  3-21(c). 

-  For  purposes  of  this  exemptio.i,  each  pUn 
participating  in  a  commingled  fund  (such  as  a  tia.-.W 
colieciive  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  .-ecent  preceding  valLatiui. 
daze  of  the  fund. 
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(3)  The  continued  holding  of 
certiGcates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Effective  June  28, 1994,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act,  and  the  taxes  ° 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  tnist, 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they  - 
purchase  c  ertificates  issued  by  the 
trust.' 

Notwithstanding  the  foregoing, 
section  I.C  does  not  provide  an 
exemption  kom  the  restrictions  of 
section  40(i(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 

ni.s. 

D.  Effective  June  28, 1994,  the 
nistrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 

■  plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F).  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G),  [U]  or  (I)  of  the  Code),  solely 
becauM-  nf  the  plan's  ownership  of 
certificates. 

II.  (General  Conditions 

A.  The  relief  provided  undrr  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
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Mn  the  case  nf  a  private  placempnt  meinurandum, 
i>uch  mrmorancium  must  contain  substantially  the 
sanw  information  that  would  be  disclosed  In  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  urulcr  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufTirient  information  to  permit  plan  fiduriaries  to~ 
make  informed  investment  decisions. 


cer  ificate  price)  that  are  at  least  as 
favi  )iable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unilelated  party; 

(i)  The  rights  and  interests  evidenced 
by  he  certificates  are  not  subordinated 
to  t  le  rights  and  interests  evidenced  by 
oth  ;r  certificates  of  the  same  trust; 

(:  I)  The  certificates  acquired  by  the 
pla  1  have  received  a  rating  at  the  time 
of  s  uch  acquisition  that  is  ia  one  of  the 
thr  «  highest  generic  rating  categories 
froi  n  either  Standard  &  Poor's 
Coi  poration  (S&P's),  Moody's  Investors 
Serifice,  Inc.  (Moody's),  Duff  &  Phelps 
Inc  (D&P)  or  Fitch  Investors  Service, 
Inc  (Fitch); 

(  I)  The  trustee  is  not  an  affiliate  of 
anj  member  of  the  Restricted  Group. 
Ho  vever,  the  trustee  shall  not  be 
cor  sidered  to  be  an  affiliate  of  a  servicer 
soli  ly  because  the  trustee  has  succeeded 
to  I  le  rights  and  responsibilities  of  the 
ser  ricer  pursuant  to  the  terms  of  a 
po<  ling  and  servicing  agreement 
pro  viding  for  such  succession  upon  the 
oc(  urrence  of  one  or  more  events  of 
del  lult  by  the  servicer; 

( i)  The  sum  of  all  payments  made  to 
ana  retained  by  the  underwriters  in, 
cor  nection  with  the  distribution  or 
pla  :ement  of  certificates  represents  not 
mo  o  than  reasonable  compensation  for 
uni  erwriting  or  placing  the  certificates; 
the  sum  of  all  pajonents  made  to  and 
ret;  ined  by  the  sponsor  pursuant  to  the 
ass  gnmont  of  obligations  (or  interests 
the  rein)  to  the  trust  represents  not  more 
the  1  the  fair  market  value  of  such 
ob  gations  (or  interests);  and  the  sum  of 
all  payments  matle  to  and  retained  by 
the  servicer  represents  not  more  than 
rea  ionable  compensation  for  the 
ser  icer's  serx'ices  under  the  pooling 
an(   servicing  agreement  and 
rei  nbursement  of  the  servicer's 
rea  >onable  expenst^s  in  connection 
tho  rewith;  and 

( ))  The  plan  investing  in  such 
( or  ificat»>s  is  an  "accredited  investor" 
as  lefined  in  Rule  501(a)(1)  of 
Re  ulation  D  of  the  Securities  and 
Ex  hange  Commission  under  the     -. 
So  urities  Act  of  1933. 

1  .  Neither  any  underwriter,  sponsor, 
trvj  >tue,  servicer,  insurer,  or  any  obligor, 
un  ess  it  or  any  of  its  affiliates  has 
dis  :retionary  authority  or  renders 
in\  estment  advice  with  respect  to  the 
pis  n  assets  used  by  a  plan  to  acquire 
cei  ;ificates,  shall  be  denied  the  relief 
pn  vided  under  Part  I,  if  the  provision 
of:  iibst»ction  ll.A.(6)  above  is  not 
sat  sfied  with  respect  to  acquisition  or 
ho  ding  by  a  plan  of  such  certificates, 
pr(  vided  that  (1)  such  condition  is 
dis  :losed  in  the  prospectus  or  private 
pla  cement  memorandum;  and  (2)  in  the 
cas  H  of  a  private  placement  of 


certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A.(6)  above. 

III.  Definitions 

For  purposes  of  this  exemption: 
A.  "Certificate"  means: 

(1)  A  certificate — 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  paj-ments  made  with 
respect  to  the  assets  of  such  trust;  an«i 

(c)  With  respect  to  which  (i)  one  of 
the  Applicants  or  any  of  their  afiiliatcs 
is  the  sponsor,  and  an  entity  which  has 
received  from  the  Department  an 
individual  prohibited  transaction 
exemption  relating  to  certificates  which 
is  similar  to  this  exemption  is  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate 
or  a  selling  or  placement  agent;  or  (ii) 
one  of  the  Applicants  or  any  of  their 
affiliates  is  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate  or  a  soiling  or 
placement  agent;  or 

(2)  A  certificate  donominafed  as  ,-) 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Internal  Revenue 
Code  of  1080;  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust  with  respect  to 
which  (i)  one  of  the  Applicants  or  any 
of  their  affiliates  is  the  sponsor,  and  an 
entity  which  has  received  from  the 
Department  ah  individual  prohibited 
transaction  exemption  relating  to 
certificates  which  is  similar  to  this 
exemption  is  the  sole  underwTitcr  or  th»- 
managcr  or  co-manager  of  the 
under\vriting  syndicate  or  a  selling  or 
placement  agent;  or  manager  or  co- 
manager  of  the  undervvriting  syndicate, 
or  (ii)  one  of  the  Applicants  is  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  a  selling  or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 


certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to. 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  ptirchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to.  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
III.T): 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  "Guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  8.(1); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's,  Moody's,  D  &  P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 


for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Unaerwriter"  means: 

(1 )  Any  of  the  AppHcants; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under, 
common  control  with  any  of  the 
Applicants;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  any 
of  the  Applicants  or  a  person  described 
in  (2)  is  a  manager  or  co-manager  with 
respect  to  the  certificates;  or 

(4)  An  entity  which  has  received  from 
the  Department  an  individual 
prohibited  transaction  exemption 
relating  to  certificates  which  is  similar 
to  this  exemption. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subser\'icers.  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  tru.st. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for.  &  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 


within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwTiter; 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  ActJ,  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  artd 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authoritv  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  deliver)'  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 
-   (2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all^ 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
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contracts  (which  contemplate  obligatory 
*Tlelivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obhgation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee-is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the' 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  b\-  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obhgation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

II.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds-a  security  interest 
in  the  leaded  motor  vehicle;  and 

(c)  The  trust's  security  interest  iii the 
leased  motor  vehicle-is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  ajnong  a  sponsor,  a  servia;r 
and  the  trustee  ei.tablishing  a  trust  Fn 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Pooling  and  Servicing  AgroemeiU"  also 
includes  the  indenture  entered  into  by 
the  tnistc.;  of  the  trust  issuing  smh 
certificates  and  the  indenture  trustee. 

Fur  a  more  complete  statement  of  the 
focts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  2, 1994  at  59  FR  45724. 


E  "FECnvE  DATE:  This  exemption  is 

e  fective  for  transactions  occurring  on  or 

a»er  June  28, 1994. 

F  >R  FURTHER  INFORMATION  CONTACT:  Gary 
L  jfkowitz  of  the  Department,  telephone 
(:  02)  219-8881.  (This  is  not  a  toll-free 
n  imber.) 

(  .Stephen  Cranston  Professional 
C  irporation  Pension  Plan  and  Trust 

L  (cated  in  San  Marino,  Califonjia 

|F  rohibited  Transaction  Exemption  94-74; 
E  eniption  Application  No.  FV97331 

£  cemption 

The  sanctions  resulting  from  the 
a  iplication  of  section  4975  of  the  Code, 
b  '  reason  of  section  4975(c)(1)(A) 
tl  rough  (E)  of  the  Code,  shall  not  apply 
tc  the  cash  sale  (the  Sale)  of  certain  real 
p  operty  (the  Property)  by  the  Plan  to  H. 
S  ephen  Cranston  and  Karen  Y. 
C  anston,  husband  and  wife,  and 
d  squalified  persons  with  respect  to  the 
P  an;  provided  that  (1)  the  Sale  is  a  one- 
ti  ne  transaction  for  cash;  (2)  the  Plan 
d  )es  not  experience  any  loss  nor  incur 
aj  y  expenses  from  the  proposed 
tr  msaction;  and  (3)  the  Plan  receives  as 
ci  nsideration  bom  the  Sale  the  greater 
o  either  (a)  the  fair  market  value  of  the 
P:  operty  as  determined  by  a  qualified, 
ii  dependent  appraiser  on  the  date  of  the 
Si  le,  or  (b)  an  amount  equal  to  all  the 
fi  nds  expended  by  the  Plan  in  acquiring 
at  id  maintaining  the  Property  during  its 
pi  iriod  of  ownership. 

For  a  more  complete  statement  of  the 
fa  cts  and  representations  supporting  the 
D  jpartment's  decision  to  grant  this 
e;  emption  refer  to  the  notice  of 
p  oposed  exemption  published  on 
S  iptember  2, 1994,  at  59  FR  45723. 
F(  IR  FURTHER  INFORMATION  CONTACT:  Mr. 
C  E.  Beaver  of  the  Department, 
t€  ephone  (202)  219-8881.  (This  is  not 
a  oil-free  number.) 

G  ^nural  Information 

The  attention  of  interested  persons  is 
d  reeled  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
SI  bject  of  an  exemption  under  section 
4  i8(a)  of  the  Act  and/or  section 
4  75(c)(2)  of  the  Code  does  not  relieve 
a  Iduciary  or  other  party  in  interest  or 
d  squalified  person  from  certain  other 
p  civisionslo  whichthe  exemptions 
d  les  not  apply  and  tiie  general  fiduciary 
n  'iponsibility  provisions  of  section  404 
o  the  Act,  which  among  other  things 
n  cjuire  a  fiduciary'  to  discharge  his 
d  ities  respecting  the  plan  sole'y  in  the 
ir  tcrest  of  the  participants  and 
b  neficiaries  of  the  plan  and  in  a 
p  udent  fashion  in  accordance  with 
s<  ction  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 


401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory'  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fatJ  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availabihty  of  these 
exemptions  is  subject  to  the  exprt?s!i 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C.,  this  4tb  day  of 
October,  1992. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits, 
Administration.  U.S.  Department  of  Labor. 
IFR  Doc.  94-24875  Filed  10-6-94;  8:45  ami 

HLUNa  CODE  4S10-29-P 


[Prohibited  Transaction  Exemption  94-71; 
Application  No.  0-9484] 

Grant  of  Class  Exemption  to  Permit 
Certain  Transactions  Autttorteed 
Pursuant  to  Settlement  Agreements 
Between  the  U.S.  Department  of  Labor 
and  Plans 

agency:  Pension  and  Welfare  Benefits 
Administration  (PWBA),  Department  of 
Labor. 

ACTION:  Grant  of  Class  Exemption. 

SUMMARY:  This  document  contains  a 
final  exemption  from  certain  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  the  Internal  Revenue  Code 
of  1986  (the  Code).  The  class  exemption 
applies  to  certain  prospective 
transactions  involving  employee  bt'Offit 
plans  where  such  transactions  are 
specifically  authorized  by  the 
Department  pursuant  to  a  settlcnieiil 
agreement.  The  exemption  affects  plans, 
participants  and  beneficiaries  of  such 
plans,  and  certain  individuals  engaging 
in  such  transactions  or  activities. 
FOR  FURTHER  INFORMATION  CONTACT:  Erii 
Bergor,  Office  of  Exemption 
Detemiinations,  Pension  and  Wtillan* 
Benefits  Administration.  U.S. 
Department  of  Labor  (202)  219-8971 
(not  a  toll-free  number);  or  Vidu  Shteir- 
Dunn,  Plan  Benefits  Security  Division, 
Office  of  the  Solicitor,  U.S.  Department 


of  Labor  (202)  219-8610  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On  Mav 
27, 1994,  the  Department  of  Labor  (the 
Department)  published  a  notice  in  the 
Federal  Register  (59  FR  27581)  of  the. 
pendency  of  a  proposed  class  exemption 
from  the  restrictions  of  sections 
406(a)(1)  (A)  through  (D).  406(a)(2). 
406(b)(1)  and  406(b)(2)  of  ERISA  and 
from  the  taxes  imposed  by  section  4975 
(a)  and  (b)  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code, 

The  Department  proposed  the  class 
exemption  on  its  own  motion  pursuant 
to  section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  subpart  B  (55 
FR  32836,  August  10. 1990).' 

The  notice  gave  interested  persons  an 
opportunity  to  submit  written 
comments  or  requests  for  a  hearing  on 
the  proposed  exemption  to  the 
Department.  No  public  comments  and 
no  requests  for  a  public  hearing  with 
respect  to  the  proposed  class  exemption 
were  received  by  the  Department.  Upon 
consideration  of  the  record  as  a  whole, 
the  Department  has  determined  to  grant 
the  class  exemption  as  proposed.'' 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  ERISA  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  with  respect  to  a  plan  from 
certain  other  provisions  of  ERISA  and 
the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  expressly  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  ERISA . 
Section  404  requires,  in  part,  that  a 
fiduciary  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  ERISA.  This 
exemption  does  not  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of 
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■  Section  102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17.  1978)  generally 
transferred  the  authority  of  the  Secretary  of  the 
Treasury  to  issue  administrative  exemptions  under 
section  4975(c)(2)  of  the  Code  to  the  Secretary  of 
L.abor. 

2  The  Department  notes  that  the  exemption  will 
not  affect  the  liability  of  any  person  for  the  civil 
penalties  imposed  on  applicable  recovery  amounts 
u  nder  section  502(1)  of  ERISA. 


the  employer  maintaining  the  plan  and 
their  beneficiaries. 

(2)  The  e,xemption  will  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  ERISA  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  In  accordance  with  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  based  upon  the  entire  record, 
the  Department  finds  that  the  exemption 
is  administratively  feasible,  in  the 
interests  of  plans  and  of  their 
participants  and  beneficiaries  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries  of  such 
plans. 

(4)  The  e.\emption  is  supplemental  tu. 
and  not  in  derogation  of  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(5)  The  exemption  is  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
satisfied. 

Exemption 

Accordingly,  the  following  exemption 
is  granted  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c][2) 
of  the  Code,  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  August 
10.  1990). 

Effective  as  of  October  7, 1994.  the   - 
restrictions  of  sections  406(a)(1)  [A] 
through  (D).  406(b)(1)  and  406(b)(2)  of 
ERISA  and  the  taxes  imposed  by 
sections  4975(a)  and  4975(b)  of  the 
Code,  by  reason  of  section  4975(c)(1)  [A] 
through  (E)  of  the  Code,  shall  not  apply 
to  a  transaction  or  activity  which  is 
authorized,  prior  to  the  occurrence  of 
such  transaction  or  activity,  by  a 
settlement  agreement  resulting  from  an 
investigation  of  an  employee  benefit 
plan  conducted  by  the  Department 
under  the  authority  of  section  504(a)  of 
ERISA,  provided  that: 

(A)  The  nature  of  such  transaction  or 
activity  is  specifically  described  in 
writing,  by  the  terms  of  such  settlement 
agreement 

(B)  The  Department  of  Labor  is  a  party 
to  the  settlement  agreement. 

(C)  A  party  who  will  be  engaging  in 
the  transaction  or  activity  has  provided 
written  notice  to  the  affected 
participants  and  beneficiaries  in  a 
manner  that  is  reasonably  calculated  to 
result  in  the  receipt  of  such  notice  at 
least  30  days  prior  to  entry  into  the 
settlement  agreement. 


(D)  A  copy  of  the  notice  and  the 
method  of  distribution  is  approved  in 
advance  by  the  area  or  district  office  of 
the  Department  which  negotiated  the 
settlement. 

(E)  The  notice  includes  an  objective 
description  of  the  transaction  or 
activity,  the  approximate  date  on  which 
the  transaction  will  occur,  the  address 
of  the  area  or  district  office  of  the 
Department  which  negotiated  the 
settlement  agreement,  and  a  statement 
apprising  participants  and  beneficiaries 
of  their  right  to  forward  their  comments 
to  such  office. 

Signed  at  Washington.  DC.  this  30th  dav  of 
Septemben994. 
Alan  D.  Lebowitz, 

Deputy  Assistant  Secretary  ofPrngram 
Operations.  Pensinn  and  Welfare  Benefits 
Administration.  Department  of  Labor. 
IFR  Dec.  94-24874  Filed  10-6-94:  8:4.5  ami 

BILLING  CODE  4510-29-P 


LEGAL  SERVICES  CORPORATION 

Grant  Awards  for  Law  School  Civil 
Clinical  Programs:  Indiana,  University/ 
Indianapolis  School  of  Law  and  Legal 
Aid  Society  of  Broward  County,  Inc. 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  Grant 
Awards. 

SUMI^ARY:  The  Legal  Services 
Corporation  (LSC/Corporation)  hereby 
announces  its  intention  to  award  two  (2) 
grants  under  its  Law  School  Civil 
Clinical  Program  to  expand 
relationships  between  legal  ser\ices 
programs  and  law  schools  in  meeting 
the  challenges  of  equal  access  to  justice. 
A  total  of  SlOO.OOO  will  be  awarded  to 
the  following  organizations: 


Name  of  organization 

State 

Amount 

Indiana  University/Indi- 

IN 

S45.020 

anapolis,  Sctiool  of 

Law. 

Legal  Aid  Society  of 

FL 

54,980 

Broward  County,  Inc.. 

These  one-year  grants  are  being  made 
pursuant  to  authoritv  conferred  on  LSC 
by  sections  1006(a)(i)(B)  and  1006(a)(3) 
of  the  LSC  Act  of  1974,  as  amended. 

The  original  armouncement  of 
funding  availability  under  this  program 
appeared  on  March  10, 1994  (59  FR 
11327),  and  a  list  of  other  grantees 
appeared  on  July  8, 1994  (59  FR  35149). 

This  public  notice  is  issued  pursuant 
to  section  1007(f)  of  the  LSC  Act.  with 
a  request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  bom  the  date  of 
publication  of  this  notice.  Grant  awards 


51218 


Federal  Register  /  Vol.  59,  No.  194  /  Friday,  October  7,  1994  /  Notices 


will  become  effective  and  grant  funds 
will  be  distributed  upon  the  expiration 
of  this  30-day  public  comment  period. 
DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on 
November  7,  1994. 

ADDRESSES:  Office  of  Program  Services, 
Legal  Services  Corporation,  750  First 
Street,  11th  Floor,  Washington,  DC 
20002-4250. 

FQR  FURTHER  INFORMATION  CONTACT: 
Janice  P.  White,  Office  of  Program 
Services,  (202)  336-8924. 

Date  Is.sued:  October  3, 1994. 

Leslie  Q.  Russell, 

Ansistant  to  the  Director,  Office  of  Program 
Services. 

[FR  Doc.  94-24857  Filed  10-6-94:  8:45  iim| 

BILLING  CODE  7050-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Expansion  Arts  Advisory  Panel;  Notice 
of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  E.xpansion 
Arts  Advisory  Panel  (Visual  Arts/Media 
Arts/Design/and  Literary  Arts  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  October  25-27,  1994,  from 
9:00  a.m.  to  6:00  p.m.  This  meeting  will 
be  held  in  Room  716,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  10:30 
a.m.  on  October  25,  1994,  for  opening  ' 
remarks  and  a  general  program  overview 
and  from  3:00  p.m.  to  6:00  p.m. "on 
October  27, 1994  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  6:00  p.m.  on 
October  25, 1994,  from  9:00  a.m.  to  6:00 
p.m.  on  October  26, 1994  and  from  9:00 
a.m.  to  3:00  p.m.  on  October  27, 1994 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United.States 
Code. 


UMI 
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Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1 100 
Pennsylvania  Avenue,  N.W.. 
Wa.shington,  D.C  20506,  202/682-5532. 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  D.C.  20506.  or  call 
202/682-5439. 

Dated:  October  4, 1994. 
Yvonne  Nf.  Sabine, 

Director,  Office  of  Panel  Opi-rations.  \olionnl 
Endowment  for  the  Arts. 
|FR  Doc.  94-24900  Filed  l()-r>-94:  8:45  ami 
BILLING  CODE  7S37-01-M 


Music  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Choruses  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  October  25-27, 1994  from  9:00 
a.m.  to  5:30  p.m.  on  October  25-26, 
1994,  and  from  9:00  a.m.  Jo  5:00  p.m.  on 
October  27, 1994.  This  meeting  will  be 
held  in  Room  M-14,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW.,  Washington;  DC  20505. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:00  p.m.  to  5:00  p.m. 
on  October  27, 1994  for  a  policy 
discussion  and  a  review  of  guidelines. 
-  The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  5:30  p.m.  on 
October  25-26, 1994  and  from  9:00  a.m. 
to  3:00  p.m.  on  October  27,  1994  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 


Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1 100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  aiH 
202/682-5439. 

Dated:  October  4, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Pane]  Operntions,  \iitinnu] 
En  dowment  for  the  Arts. 
(FR  Doc.  94-24899  Filed  10-6-04;  8:45  iim| 
BILLING  CODE  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwurk 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by 
October  31, 1994.  Copies  of  materials 
may  be  obtained  at  the  NSF  addre.ss  or 
telephone  number  shown  below. 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Contracts, 
Policy,  and  Oversight,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  or  by  telephone 
(703)  306-1243. 

Comments  may  also  be  submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
ATTN:  Dan  Chenok,  Desk  Officer.  OMB. 
722  Jackson  Place,  Room  3208.  NE(DB. 
Washington,  DC  20503. 

Title:  1994  National  Survey  of  College 
Graduates 

Affected  Public:  Individuals  or  other 
for-profit,  and  small  businesses  or 
organizations. 

Respondents/Reporting  Burden: 
95,000  respondents:  25  minutes  per 
response. 

Abstract:  The  data  collected  in  this 
survey  will  enable  NSF  to  partially 
fulfill  the  requirement  to  serve  as  a 
clearinghouse  for  information  on  the 
scientific  and  technical  population  nf 


the  U.S.  That  information  allows  for 
policy  and  plaiming  activities  by 
officials  of  government,  private  industry 
and  academic  institutions. 

^    Dated:  September  30, 1994. 
Herman  G.  Fleming, 

Reports  Clearance  Officer. 

IFR  Doc.  94-24927  Filed  10-6-94;  8:45  ami 

BILUNG  CODE  75$S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Procedures  for  Meetings 

Background 

Procedures  to  be  followed  with 
respect  to  meetings  conducted  pursuant 
to  the  Federal  Advisory  Committee  Act 
by  the  Nuclear  Regulatory  Commission's 
(NRC's)  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  are  described  in  this 
notice.  These  procedures  are  set  forth  in 
order  that  they  may  be  incorporated  by 
reference  in  future  individual  meeting 
notices. 

The  ACNW  advises  the  Nuclear 
Regulatory  Commission  on  nuclear 
waste  disposal  facilities.  This  includes 
facilities  covered  under  10  CFR  parts  60 
and  61  and  other  applicable  regulations 
and  legislative  mandates  such  as  the 
Nuclear  Waste  Policy  Act,  the  Low- 
Level  Radioactive  Waste  Policy  Act.  and 
the  Uranium  Mill  Tailings  Radiation 
Control  Act,  as  amended.  The 
Committee's  reports  become  a  part  of 
the  public  record.  The  ACNW  meetings 
are  normally  open  to  the  public  and 
provide  opportunities  for  oral  or  written 
statements  from  members  of  the  public 
to  be  considered  as  part  of  the 
Committee's  information  gathering 
procedure.  The  meetings  are  not 
adjudicatory  hearings  such  as  those 
conducted  by  the  NRC's  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  the 
Commission's  licensing  process.  ACNW 
full  Committee  meetings  are  conducted 
in  accordance  with  the  Federal 
Advisory  Committee  Act. 

General  Rules  Regarding  ACNW 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Committee 
meeting.  Practical  considerations  may 
dictate  some  changes  to  the  agenda,  the 
Chairman  of  the  Coiimiittee  is 
empowered  to  conduct  the  meeting  in  a 
manner  that,  in  his  judgment,  will 
facilitate  the  orderly  conduct  of 
business,  including  making  provisions 
to  continue  discussions  of  matters  not 
completed  on  the  scheduled  day  to  the 
next  day. 


The  following  requirements  shall 
apply  to  public  participation  in  ACNW 
meetings: 

(a)  Persons  wishing  to  submit  written 
statements  regarding  the  agenda  items 
may  do  so  by  providing  a  readily 
reproducible  copy  at  the  beginning  of 
the  meeting.  Comments  should  be 
limited  to  matters  under  consideration 
by  the  Committee. 

Persons  desiring  to  mail  written 
comments  may  do  so  by  sending  a 
readily  reproducible  copy  addressed  to 
the  Designated  Federal  Official  specified 
in  the  Federal  Register  notice  for  the 
individual  meeting  in  care  of  the 
Advisory  Committee  on  Nuclear  Waste. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Comments 
should  be  in  the  possession  of  the 
Designated  Federal  Official  no  later  than 
five  days  prior  to  a  meeting  to  allow 
time  for  reproduction,  distribution,  and 
consideration  at  the  meeting. 

(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  Designated 
Federal  Official  prior  to  the  beginning  of 
the  meeting  and  summarize  the  content 
of  the  oral  statements  for  the  Designated 
Federal  Official.  If  possible,  the  request 
should  be  made  five  days  before  the 
meeting,  identifying  the  topics  to  be 
discussed  and  the  amount  of  time 
needed  for  presentation,  so  that 
appropriate  arrangements  can  be  made. 
The  Committee  will  hear  oral  statements 
on  topics  being  reviewed  at  an 
appropriate  time  during  the  meeting 
scheduled  by  the  Chairman. 

(c)  Further  information  regarding 
topics  to  be  discussed,  whether  a 
meeting  has  been  cancelled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time   ' 
allotted  therefor  can  be  obtained  by 
contacting,  on  the  working  dav  prior  to 
the  meeting,  the  Office  of  the  Executive 
Director  of  the  ACNW  (telephone:  301/ 
415-7360.  ATTN:  the  Designated 
Federal  Official  specified  in  the  Federal 
Register  notice  for  the  meeting)  between 
7:30  a.m.  and  4:15  p.m..  Eastern  time. 

(d)  During  the  ACNW  meeting 
presentations  and  discussions, 
questions  may  be  asked  by  ACNW 
members.  Committee  consultants,  and 
the  NRC  and  ACNW  staff. 

(e)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
permitted  both  before  and  after  the 
meeting  and  during  any  recess,  subject 
to  the  condition  that  the  physical 
installation  and  presence  of  such 
equipment  will  not  interfere  with  the 
conduct  of  the  meeting.  Approval  from 
the  Designated  Federal  Official  will 
have  to  be  obtained  prior  to  the 


installation  or  use  of  such  equipment. 
The  use  of  such  equipment  will  be 
allowed  while  the  meeting  is  in  session 
at  the  discretion  of  the  Chairman  to  a 
degree  that  it  is  not  disruptive.  When 
use  of  such  equipment  is  permitted, 
appropriate  measures  will  be  taken  to 
protect  proprietary  or  privileged 
information  that  may  be  in  documents, 
folders,  etc.,  being  used  during  the 
meeting.  Electronic  recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  that  are  open  to  the  public. 

(0  A  transcript  is  kept  for  certain  open 
portions  of  the  meeting  and  will  be 
available  in  theKRC  Public  Document 
Room,  2120  L  Street.  NW.,  Washington. 
DC  20555.  for  use  within  one  week 
following  the  meeting.  A  copy  of  the 
certified  minutes  of  the  meeting  will  be 
available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  at  the 
Public  Document  Room  upon  payment 
of  appropriate  charges. 

(g)  When  ACNW  meetings  are  held  at 
locations  other  than  at  NRC  facilities, 
reproduction  facilities  may  not  be 
available  at  reasonable  cost. 
Accordingly,  25  additional  copies  of  the 
materials  to  be  used  during  the  meeting 
should  be  provided  for  distribution  at 
such  meetings. 

Special  Provisions  When  Proprietar\' 
Sessions  Are  To  Be  Held 

If  it  is  necessar\-'to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  the  ACNW 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed. 

The  Designated  Federal  Official 
should  be  informed  of  such  an 
agreement  at  least  five  working  davs 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
made  regarding  the  applicability  of  the 
agreement  to  the  material  that  \\ill be 
discussed  during  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
included  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  mav 
be  requested  to  identify  the  specific 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  of  the  meeting  for 
admittance  to  the  closed  session. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34765;  File  No.  SR-Amex- 
94-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  and  Amendment  No.  1  to 
the  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Equity-Linked  Term  Notes 
C'ELNs") 

September  30, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  7,  1994, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  items  have  been 
prepared  by  the  Amex.  On  September 
20, 1994,  the  Amex  filed  Amendment 
No.  1  to  the  proposed  rule  change. '  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend:'(l) 
Section  107A  of  the  Amex  Company 
Guide  ("Guide")  to  allow  the  Exchange 
greater  latitude  in  evaluating  the  listing 
eligibility  of  those  securities  which 
cannot  be  readily  categorized  under  the 
Exchange's  existing  listing  criteria;  and 
(2)  Section  107B  of  the  Guide  to  provide 
for  greater  flexibility  in  the  listing 
criteria  for  Equity-Linked  Term  Notes 
("ELNs").  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Amex,  and  at  the 
Commission. 


'In  Amendment  No.  1,  the  Exchange  proposes  to 
require  issuers  of  ELNs  who  reserve  the  ability  to 
satisfy  their  obligations  at  maturity  with  either  cash 
or  shares  of  the  linked  security  to  publish  notice, 
no  less  than  10  and  no  more  than  20  business  days 
prior  to  maturity  of  the  ELNs,  of  how  the  issuer 
intends  to  satisfy  its  obligations.  See  Letter  from 
Claire  McGrath.  Managing  Director  and  Special 
Counsel,  Derivative  Securities.  Amex,  to  Michael 
Walinskas.  Branch  Chief,  Office  of  Market 
Supervision,  Division  of  Market  Regulation. 
Conunission,  dated  September  20.  1994 
("Amendment  No.  1"). 


UMI 


Federal  Register  /  Vol.  59.  No.  194  /  Friday.  October  7.  1994  /  N'otices 


51221 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified' 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below-,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Ihile 
Change 

In  March  1990,  the  Commission 
approved  the  adoption  of  Section  107A 
of  the  Guide,  which  provides  listing 
criteria  for  hybrid  securities,  i.e., 
securities  that  have  features  common  to 
both  debt  and  equity  securities,  yet  do 
not  fit  within  the  traditional  definitions 
of  such  securities.^  In  May  1993,  the 
Commission  approved  the  adoption  of 
Section  107B  of  the  Guide  to 
specifically  permit  the  listing  of  ELNs. » 
An  ELN  is  an  intermediate-term,  hybrid 
instrument  whosa  value  at  maturity  is 
linked  to  the  performance  of  a  highly 
capitalized,  actively  traded  common 
stock  or  sponsored  ADR. 

Section  107A  of  the  Guide  currently 
specifies  minimum  issuer  qualifications, 
public  distribution,  aggregate  market 
value  guidelines,  and  other  criteria  to 
assist  the  Exchange  in  its  case-by-case 
review  and  determination  of  the     , 
suitability  of  any  hybrid  security 
(including  ELNs)  for  listing  and  trading. 
The  Exchange  now  proposes  to  amend 
Section  107A  of  the  Guide  to  provide 
additional  flexibility  in  the  listing  of 
such  securities.  Specifically,  it  is 
proposed  that  the  aggregate  mininuim 
market  valiie  criteria  be  changed  from 
320  million  to  S4  million,  consistent 
with  the  current  listing  roqiiiremenls  for 


^  Sep  Securities  Exchange  7\(t  RoliMse  No.  277.i3 
(.March  1.  1990),  55  FR  8626  (March  8.  1990). 

1  See  Securities  Exchange  .Act  Release  No.  32343 
(May  20.  1993).  58  FR  30833  (May  27.  1993).  The 
Exchange's  ELNs  listing  standards  were 
subsequently  amended  to  broaden  the  universe  of 
.securities  eligible  to  underlie  an  issue  of  ELNs.  See 
Securities  Exchange  Act  Release  No.  33328 
(December  13,  1993),  58  FR  660-41  (Decemljer  ]7, 
1993)  (order  providing  alternate  trading  volume  and 
market  capitalization  requirements  for  the 
underlying  security)  and  34549  (August  18,  1994). 
59  FR  43873  (August  25,  1994)  (order  allowing 
ELNs  linked  to  sponsored  American  Depositary 
Receipts  ("ADRs")  and  other  securities  issued  bv 
non-lJ.S.  companies  subject  to  reponing 
requirements  under  the  Act)  ("Exchange  AtA 
Release  No.  34549"). 


currency  and  index  warrants  under 
Section  106  of  the  Guide.  The  Exchange 
also  proposes  to  eliminate,  in  favor  of  a 
case-by-case  review,  the  minimum 
holder  requirement  for  securities  that 
are  listed  pursuant  to  Section  107A  of 
the  Guide  but  which  are  traded  in 
thousand  dollar  denominations  on  the 
Exchange's-bond  trading  floor. . 

The  Exchange  believes  that  these 
revision  will  provide  the  Exchange  with 
the  flexibility  necessary  to  evaluate  the 
suitability  of  such  securities  for  listing. 
The  Exchange  states  that  hybrid 
securities  have  special  appeal  for 
various  investors,  especially 
institutions.  The  Exchange  also  believes 
that  securities  admitted  to  listing  under 
Section  107A  of  the  Guide  benefit 
investors  by  providing  important 
invpstmcnt,  hedging,  and  market  timing 
opportunities,  as  well  as  benefiting 
those  issuers  that  offer  hybrid  securities 
as  a  means  of  raising  capital  at  an 
advantageous  cost. 

With  respect  to  Section  107B,  the 
Exchange  proposes  a  number  of  changes 
which  it  believes  will  provide  for 
greater  flexibility  in  the  listing  criteria 
for  ELNs  and  the  criteria  for  the 
luiderlying  linked  stock.  Specifically. 
the  Exchange  proposes  to:  |1)  amend  the 
definition  of  an  ELN  to  encompass 
instruments  which  are  linked,  in  whole 
or  in  part,  to  the  market  performance  of 
a  non-convertible  preferred  stock;  (2) 
amend  Section  107B(d)  to  provide  an 
additional  minimum  market 
capitalization  and  trading  volume  lirr 
for  the  underlying  security  of  S500 
million  in  market  capitalization  and  HO 
million  .shares  traded  in  the  12-monlhs 
prior  to  the  date  of  listing;''  (3)  amend 
Section  107B(d)  to  provide  the 
E.xchaiige  with  flexibility,  subjet.t  lo  ilie 
concurrence  of  the  staff  of  the 
Commis.sion.  to  list  an  ELN  linked  lo  a 
security  that  does  not  meet  the  specific 
market  capitalization  and  volume 
criteria.''  and  (4)  amend  Section  10713(0 
to  provide  for  the  issuance  of  ELNs. 


■•Currciilly.  the  underlying  linked  m'i  iirily  r.r.tM 
either  Iwvn:  (i|  a  minimum  market  i^pilrtliioliijii  nf 
S3  biiliim  iiiid  a  trading  volume  in  the  1J..S.  ili!rin>; 
the  12  nioi.ths  preceding  listing  of  the  ELN  of.ii 
least  2.5  niillion  shares;  or  (ii)  a  minimum  i:;.-irki'l 
capilaiizrtiion  of  SI. 5  billion  and  a  trading  volume 
in  the  I'  S.  during  the  12  months  preceding  listing 
of  the  ELN  of  at  least  20  million  shares. 

'^  Depending  on  the  proposed  facts,  the 
Commis.sion  may  require  the  Exchange  to  s;il)iiii!  a 
rifle  Tiling  to  the  Commission  pursuant  to  Sei.ticin 
19(b)  of  the  .Act  to  address  the  regulatory  issues 
raised  by  any  proposed  offering  of  ELNs  thai  dons 
not  satisfy  the  market  capitalization  and/or  trading 
volume  requirements  of  Section  1078  of  the  Cuiile. 
In  tt'.is  connection,  the  Conunission  notes  that  any 
proposal  to  list  an  ELN  linked  to  a  security  with  a 
market  capitalization  of  less  than  J500  million 
would  rai.se  significant  regulatory  concerns  for 
which  a  Section  19(b)  rule  filing  would  be  reijuireil. 


subject  to  the  concurrence  of  the  staff  of 
the  Commission,  that  relate  to  more 
than  the  allowable  maximum 
percentages  of  outstanding  shares  of  the 
underlying  security.®  Finally,  the 
E.xchange  proposes  to  clarify  that  issuers 
of  ELNs  have  the  option  of  specifving  at 
the  time  of  issuance  that  the  issuer  may 
satisfy  their  obligations  at  maturity  of 
the  eLn  either  with  cash  or  by  physical 
delivery  of  the  underlying  finked  stock. 
The  Exchange  shall  require  any  issuer 
that  reserves  the  right  to  make  physical 
delivery  of  the  underlying  stock  at 
maturity,  to  publish  notice,  no  less  than 
10  and  no  more  than  20  business  days 
prior  to  maturity  of  the  ELN,  of  how' the 
issuer  intends  to  satisfy  its  obligations.^ 
The  Exchange  believes  these  revisions 
strike  an  appropriate  balance  between 
the  E.xchange's  responsiveness  to 
innovation  in  the  securities  markets  and 
its  need  to  ensure  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets.  Moreover,  the 
E.vchange  believes  tliat  these  changes 
will  not  have  an  adverse  impact  on  the 
markets  for  the  underlying  linked 
security  in  view  of  the  requirements  that 
the  linked  security  must  have  a  large 
minimum  market  capitalization  and  a 
large  trading  volume  over  the  preceding 
12  months.  Under  the  listing  standards 
for  ELNs.  without  approval  from  the 
staff  of  the  Commission,  an  ELN  issuer 
will  only  be  able  to  issue  an  ELN  finked 
to  a  maximum  of  5%  of  the  outstanding 
shares  of  the  underlying  security.  The 
E.vchange  believes,  therefore,  that  the 
issuer  should  be  able  to  satisfy  all,  or 
substantially  all.  of  its  obligations  at 
maturity  by  physical  delivery  of  the 
linked  security.  Under  these' 
circumstances,  the  Exchange  believes 
there  would  be  no  need  or  incentive  on 
the  part  of  the  ELN  issuer  to  enter  the 
market  for  the  linked  security  to  any 
significant  degree  in  order  to  discharge 
its  obligations  to  ELN  holders  at  the 
time  of  maturity.  Additionally,  all  of  the 
other  requirements  for  the  listing  of 
ELNs  currently  in  place  will  continue  to 
apply  to  the  listing  of  ELNs.s 

The  Amex  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 


".As  with  the  market  capitalization  and  trading 
volume  requirements,  the  Commission  notes  that 
based  on  the  proposed  facts,  the  E.xchange  may  t>e 
required  to  submit  a  rule  filing  to  the  Commission 
pursuant  to  Section  19(b)  of  the  Act  to  address 
regulatory  issues  raised  by  any  Exchange  proposal 
to  list  an  ELN  related  to  more  than  the  allowable 
percentages  of  outstanding  shares  of  the  underlying 
security. 

'  See  .\mendment  No.  1.  supra  note  1. 
■Se<>  Section  107B  of  the  Guide. 


acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  cRange  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  either  - 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change ^nd  Timing  for 
Commission  Action 

The  .■\mex  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  .'\ct. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
e.xchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act*  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest. 
Specifically,  regarding  the  proposed 
amendments  to  Section  107A  of  the 
Guide,  the  Commission  believes  that  the 
proposal  will  provide  the  Amex  with 
added  flexibility  to  list  and  trade  hybrid 
securities,  which  may  benefit  investors 
by  providing  additional  investment  and 
hedging  opportunities,  ss  well  as 
benefitting  issuers  who  offer  hvbrid 
securities  as  a  means  of  raising  capital. 
Additionally,  the  proposed  changes  to 
Section  107A  of  the  Guide  will  conform 
Amex's  rules  regarding  the  listing  of 
hybrid  securities  to  those  already 
approved  for  the  New  York  Stock 
E.xchange.  Inc.  ("NYSE").  The  NYSE's 
hybrid  listing  rules  do  not  contain  a 
minimum  holder  requirement  for  hvbrid 
issues  traded  in  thousand  dollar 
denominations  on  the  Exchange's  bond 
floor.  Additionally,  Section  703.19  of 
the  NYSE's  Listed  Company  Manual 
provides  that  an  issue  of  a  hybrid 


'  15  U.S.C.  S  r8fa>)(5)  (1982). 


security  must  have  a  minimum  market 
value  at  issuance  of  S4  million. 

The  Commission  also  believes  that  the 
proposed  amendments  to  Section  107B 
of  the  Guide  are  consistent  with  the  .Act. 
Specifically,  the  proposal  to  amend 
107B  provide  that  ELNs  may  be  linked 
to  non-convertible  preferred  stock,  in 
addition  to  common  stock,  will  conform 
Amex's  rules  to  those  approved  by  the 
Commission  for  the  listing  and  trading 
of  Equitv-Linked  Debt  Securities 
("ELDS'"')  on  the  NYSE.i" 

With  respect  to  the  remaining 
amendments  to  Section  107B.  the 
Commission  believes  that  the  proposed 
changes  do  not  raise  any  significant 
regulatory  issues  that  were  not 
addressed  in  the  Commission's  prior 
approval  orders  regarding  ELNs."  The 
Commission  finds  that  the  proposal  to 
add  an  additional  market  capitalization 
and  trading  volume  requirement  for 
eligible  linked  securities  will  expand 
the  number  of  securities  that  can  be 
linked  to  ELNs  while  maintaining  the 
requirement  that  the  linked  security  be 
an  actively  traded  common  stock  or 
sponsored  .\DR  issued  by  a  highly 
capitalized  issuer.  While  the  proposal 
introduces  a  third  alternative  for  ELN 
eligibility  that  reduces  the  minimum 
market  capitalization  requirement  for 
the  linked  security,  the  stock  of  such  an 
issuer  (or  sponsored  .ADR  related 
thereto)  could  only  be  linked  to  an  ELN 
issue  if  its  trading  volume  in  the  U.S.  for 
the  prior  one-year  period  is  at  least  80 
million  shares,  which  is  four  times 
higher  than  the  current  minimum 
trading  volume  requirement.'-  The 
Commission  believes  that  together,  the 
new  capitalization  and  trading  volume 
requirements  will  continue  to  ensure 
that  ELNs  are  only  issued  on  highlv 
liquid  securities  of  broadly  capitalized 
companies  and  that  these  requirements 
will  reduce  the  likelihood  of  anv 
adverse  market  impact  on  the  securities 
underlying  ELNs.     • 

.Additoinally.  allowing  the  .•\mex. 
subject  to  the  concurrence  of  the  staff  of 
the  Commission,  to  approve  an  iss'ue  of 
ELNs  that  either  does  not  satisfy  one  of 
the  existing  requirements  regarding 
market  capitalization  and  trading 
volume.'^  or  that  e.xceeds  the  maximum 
allowable  pe.^entage  of  shares  of  the 
underlying  security,!-*  merely  adds 
flexibility  to  the  proposed  rule  change. 
The  Commission  believes  that  this 
portion  of  the  proposal  does  not  raise 


'"See Section  70i.21  of  ibe  .NYSE  Listed 
Company  Manual. 
"Seesupro  note  3. 
'•  See  sopra  note  4. 
"Sfe  supra  note  5. 
'  *  See  iupra  note  6. 
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any  regulatory  concerns,  particularly 
given  the  requirement  of  obtainii>g-the 
concurrence  of  the  staff  of  the 
Commission  prior  to  listing.  ^^ 

Finally,  the  Commission  notes  that 
the  fwior  approval  orders  regarding 
ELNs  **  did  not  contain  a  prohibition 
against  an  issuer  retaining  the  ability  to 
satisfy  its  obligations  at  maturity  of  the 
ELN  either  in  cash  or  with  shares  of  the 
underiying  security.  Without 
Commission  approval,  a  particular 
issuance  of  ELNs  may  not  be  linked  to 
more  than  5%  of  the  outstanding  shares 
of  the  underlying  security.  In  these 
cases,  because  of  the  large  market 
capitalization  and  trading  volume 
requirements  for  the  underlying 
security,  the  Commission  believes  that 
the  ELN  will  have  minimal  impact  on 
the  market  for  the  underlying  sixnirity 
even  if  the  issuer  determines  to  satisfy 
its  obligations  with  shares  and  must 
purchase  the  necessar\'. shares  prior  to 
maturity.  We  note  that  if  the 
Commission  were  to  approve  an  ELN 
related  to  more  than  the  maximifm 
allowable  percentages  specified  in 
Section  10~B.  the  Commission  u^xjuld  be 
able  to  impose  restrictions  and 
limitations,  on  a  case-by-case  basis,  to 
minimize  the  potential  of  the  ELN 
having  an  adverse  impact  on  the  market 
for  the  underlying  security.  The 
Commission  also  believes  that  it  is 
appropriate  for  issuers  to  publish  notice. 
no  less  than  10  and  no  more  than  20 
business  days  prior  to  maturity  of  the 
ELN.  about  the  issuer's  intention  in 
satisfy  its  obligations  to  the  holders  of 
the  ELNs  with  either  cash  or  shares  of 
the  underlying  security.'" 

The  Commission  finds  good  t  ause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register  in  ordtjr  to  allow 
the  Exchange  to  begin  listing  hybrid 
securities  (including  ELNs)  satisfying 
the  revised  listing  standards  described    , 
herein  without  delay.  For  the  reasons 
discussed  above,  the  Commission 
believes  that  the  proposal  does  not  raise 
any  significant  regulatory  issues.  The 
amendments  to  Section  107A  and  those 
allowing  ELNs  linked  to  nonconvcrtible 
preferred  stock  merely  conform  the 
Amex's  rules  to  those  previously 
approved  for  the  NYSE,  which  were 
published  and  for  which  no  comments 


UMI 


"  If  the  Amea  proposed  an  tLN  thai  raise  J 
unique  or  aigniricant  regulatory  concerns,  the  staff 
of  ttie  Commi&sion  would  require  the  Amex  to 
suomit  a  rule  filing  to  the  CommKdkm  pursuant  to 
.Section  19(b)of  the  Act 

'•  See  supra  note  3.  - . 

"  See  Amendment  No.  1, . supra  note  1. 


were  received  by  the  Commissioii.»* 

Additionally,  the  Commission  believes 
that  the  issues  raised  by  the  remaining 
oroposed  amendments  to  Rule  107B 
were  adequately  addressed  in  the 
Commission's  prior  approval  orders 
r  "garding  ELNs.  Moreover,  in  recently 
a  jproving  the  proposal  by  the  Amex  to 
1  St  and  trade  ELNs  linked  to  securities 
(  ncluding  spon.§ored  ADRs)  issued  by 
r  on-U.S.  companies  subject  to  reporting 
r  tquirements  under  the  Act.  the  Amex 
r  ipresented  to  the  Commission  that  no 
I  roblems  had  been  reported  regarding 
t  le  listing  and  trading  of  ELNs.'"* 

For  the  above  reasons,  the 
C  ommission  believes  it  is  consi.stent 
\  ith  Section  19(bH2)  ^  of  the  Act  to 
a  jprove  the  proposed  rule  change  and 
/  mendment  No.  1  to  the  proposal  on  an 
a  xclerated  basis. 

\  .  Solicitation  of  Comments 

Interested  persons  are  invited  to 
s  ibmit  written  data,  views  and 
a  guments  concerning  the  foregoing. 
F  5rsons  making  written  submissions 
s  lould  file  six  copies  thereof  with  the 
S  3cretary.  Securities  and  Exchange 
C  3mmission,  450  Fifth  Street  NW., 

V  ashington.  DC  20549.  Copies  of  the 
SI  ibmission.  all  subsequent 

a  nendments,  all  written  statements 

V  ith  respect  to  the  proposed  rule 
c  lange  that  are  filed  with  the 

C  ammission,  and  all  written 

c  )mmunications  relating  to  the 

p  oposed  rule  change  between  the 

C  ammission  and  any  person,  other  than 

t  ose  that  may  be  withheld  from  the 

p  jblic  in  accordance  with  the 

p  ovisions  of  5  U.S.C.  552,  will  be 

a  ailable  for  inspection  and  copying  in 

t  e  Commission's  Public  Rcfertinco 

S  H-Mon,  450  Fifth  Street  NW., 

V  ashington.  DC  20549.  Copies  of  such 
fi  ing  will  also  be  available  for 

ii  spection  and  copying  at  the  principal 
o  Tice  of  the  Amex.  All  submissions 
s  lould  refer  to  file  Number  SR-.^mex- 
9 1-36  and  should  be  subnuftod  by 
C  ctober  28,  1994. 

It  is  therefore  ordered,  pursuant  to 
SI  ction  19(b)(2)  of  the  Act,*'  that  the 
p  oposed  rule  change  (SR-Amex-94- 
3  >),  as  amended,  is  approved. 

For  the  Coniniission,  by  the  Division  of 

V  arket  Regulation,  pursuant  to  del«>*>a?ed 
ai  ithorit\'.22 


'•Sw  Securities  Exchange  Act  Retedje  .\'o.  33468 
Djnuary  13.  ig»4).  59 FR  3387  January  21.  t994). 

'■•Sw  Eju:l»nge  MX  Retease  No.  345-»«>.  supra 
nite  3. 

'"IS  U.S.C  §78s(b)(2)  (1988).       " 

"  15  U.S.C  S  78s(b)(2)  (1982). 

=^  17  CFR  200.30-3(9)02}  (1993). 


Jonathan  G.  Kafz, 

Secretary. 

IFR  Doc.  94-24843  Filed  10-6-94;  8:45  ami 
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[Release  No.  34-34762;  File  No.  Sft-BSE- 
94-08] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  Additions  to  the 
Exchange's  Minor  Rule  Plan 

.September  30,  1994. 

On  May  6, 1994.  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchangw ') 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Ar:f 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
amend  its  Rules  and  its  Minor  Rule 
Violation  Plan  ("Plan")^  to  provide  for 
the  imposition  of  summary  finds  for 
violation  of  certain  specified  Exchange 
ndos  and  policj'.* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No  34309  (fuly  5, 
1994],  59  FR  35548  (July  12. 1994).  no 
comments  were  received  on  the 
proposal. 

The  BSE's  Plan,  as  embodied  in 
CJiaptor  XV^^I.  Section  4  of  the  BSE's 
Rules,  provides  that  the  Exchange  may 
impose  a  fine,  not  to  exceed  $2500,  on 
any  member,  member  organization,  or 
person  associated  with  a  membi^r  or 
member  organization  for  any  violatitin 
of  an  Exchange  rule  that  has  been 
deemed  to  be  minor  in  nature  and 
approved  by  the  Commission  for 
inclusion  in  the  Plan.  The  rule  ciiang.; 
will  add  to  the  List  of  Exchange  Rule 
Violations  and  Fines  Applicable  thonito 
Pursuant  to  Section  4  of  Chapter  XVHl 
for  the  imposition  of  fines: 

1.  Failure  to  Promptly  Respond  l(» 
Exchange  Blue  Sheet  Requests  or  Fili; 
Roguhuly  Scheduled  Financial  lFn{,l'S. 
SIPC)  and/or  Ri^ulatory  Reports  " 
(Specialist  Performance  Evaluation 


'15U..S.C§78s'.b)il)(19«8). 

^  17  CJ-R  2-10.19b-4  (1993). 

'Rule  19d-l,V)(2)  under  the  .Act,  17(J-R 
240. red-l (c)(2).  authorizes  national  securitirs, 
exchanges  to  adopt  minor  rule  vioi<il>on  plans  foi 
the  summary  discipline  and  abbreviated  reporting 
of  minor  ruie  violations  by  exchange  members  aad 
member  organizations.  The  BSE'i  Plan  was 
approved  by  the  Commission  in  Securities 
Exchange  Act  Release  No.  26737  (.'\pril  17.  TSaa), 
54  FR  16438  (April  24. 1989). 

*See  letter  from  Karen  A.  Aluise,  Asstjtrtnt  Vic« 
President,  BSE,  to  Sandy  Sciole.  Branch  Chitif,  SXC. 
dated  May  6,  1994  (reouesting  amendment  of  the 
Plan). 


Questiotmaire,  Quarterly  Option 
Report); 

2.  Improper  Use  of  the  ITS 
Administrative  Message  Function;  and 

3.  Failure  to  Register  Floor  Employees 
and  Complete  Appropriate  Forms. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). ^  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public,  and' with  the  Section 
6(b)(6)  requirement  that  the  rules  of  an 
exchange  provide  that  its  members  are 
appropriately  disciplined  for  violations 
of  an  exchange's  rules  and  the  Act. 

Specifically,  the  Commission  believes 
that  an  exchange's  ability  to  effectively 
enforce  compliance  by  its  members  and 
member  organization  with  Commission 
and  Exchange  rules  is  central  to  its  self- 
regulatory  functions.  The  inclusion  of  a 
rule  in  an  exchange's  minor  rule 
violation  plan,  therefore,  should  not  be 
interpreted  to  mean  that  it  is  not  an 
important  rule.  On  the  contrary,  the 
Commission  recognizes  that  the 
inclusion  of  minor  violations  of 
particular  rules  under  a  minor  rule 
violation  plan  may  make  the  exchange's 
disciplinary  system  more  efficient  in 
prosecuting  more  egregious  and/or 
repeated  violations  of  these  rules, 
thereby  furthering  its  mandates  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  adding 
the  provisions  listed  above  to  the 
Chapter  XVIII  of  the  Exchange's  Rules 
and  to  the  Exchange's  Plan  is  consistent 
with  Sections  6(b)(5)  and  6(b)(6)  in  that 
the  purpose  of  chapter  XVIII  is  to 
provide  for  a  response  to  a  violation  of 
Exchange  Rules  or  policy  when  a 
meaningful  sanction  is  needed,  but 
when  initiation  of  a  disciplinary 
proceeding  under  the  Chapter  XXX  is 
not  suitable  because  such  a  proceeding 
would  be  more  costly  and  time- 
consuming  than  would  be  warranted 
given  the  nature  of  the  violation. 
Chapter  XVIII  provides  for  an 
appropriate  response  to  minor 
violations  of  certain  Exchange  rules, 
while  preserving  the  due  process  rights 
of  the  party  accused  through  specified, 
required  procedures.^ 


MS  U.S.C  §78f(b)  (1988). 
*The  Plan  permits  any  (>erson  to  contest  the 
bKchange's  imposition  of  the  fine  through 


Furthermore,  the  Commission  finds 
that  violations  of  the  provisions  being 
added  are  objective  and  technical  in 
nature,  and  are  easily  verifiable,  thereby 
lending  themselves  to  the  use  of 
expedited  proceedings.  Noncompliance 
with  the  provisions  may  be  determined 
objectively  and  adjudicated  quickly 
without  the  complicated  factual  and 
interpretive  inquiries  associated  with 
more  sophisticated  Exchange 
disciplinary  proceedings.  If  the 
Exchange  determines  that  a  violation  of 
one  of  these  rules  is  not  minor  in  nature, 
the  Exchange  retains  the  discretion  to 
initiate  full  disciplinary  proceedings  in 
accordance  with  Chapter  XXX  of  the 
BSE  Rules.  The  Commissioi*  expects  the 
BSE  to  bring  full  disciplinary 
proceedings  in  appropriate  cases  (e.g., 
in  cases  where  the  violation  is  egregious 
or  where  there  is  a  history  or  pattern  of 
repeat  violations). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'  that  the 
proposed  rule  change  (SR-BSE-94-08) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Jonathan  G.  Katz, 

Secretary: 

IFR  Doc.  94-24844  Filed  10-6-94:  8:45  am! 
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[Release  No.  34-34764;  File  No.  SR-CBOE- 
93-64] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  the  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Pricing  Increments 
and  Priority  Principles  of  Spreads, 
Straddles  and  Combinations 

September  30, 1994. 

On  November  17, 1993,  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act").'  and  Rule  19b-4 
thereundfer,2  a  proposed  rule  change  to 


submission  of  a  written  answer,  at  which  time  the 
matter  will  become  a  disciplinary  proceeding 
subject  to  Chapter  XXX  of  the  BSEs  Rules  and. 
where  applicable,  the  reporting  provisions  of 
Commission  Rule  19d-l.  Furthermore,  the 
Exchange  retains  the  option  of  bringing  violations 
of  rules  included  in  the  Plan  to  full  disciplinary 
proceedings. 

'15U.S.CS78s(b)(2)(1988). 
•  17  CFR  200.3O-3(a)(12)  (1993). 
«15U.S.CS78s(b)(l)(1988). 
2 17  CFR'S  240.19b-4  (1993). 


amend  Rules  6.42  and  6.45  and 
Interpretations  and  Policies  to  Rule  6.42 
concerning  pricing  and  priorities  on 
spread,  straddle,  and  combination 
orders  ("combined  trades").  On  July  14, 
1994.  the  CBOE  submitted  Amendment 
No.  1  ("Amendment  No.  1")  to  the 
proposed  rule  change.'  On  September 
29, 1994,  the  CBOE  submitted 
Amendment  No.  2  ("Amendment  No. 
2")  to  the  proposal  to  amend 
Interpretation  .02  to  Rule  6.42.'' 

Notice  of  the  proposed  rule  change 
and  Amendment  No.  1  was  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  34397  (July  18, 1994).  59  FR 
37794  (July  25. 1994).  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposal. 

I.  Description  of  the  Proposal 

The  purpose  of  CBOE's  proposed  rule 
change  is  twofold:  first,  to  clarify  Rule 
6.42  and  add  a  new  Interpretation  and 
Policy,  .02  to  permit  quotes  for 
combined  trades  and  stock-option 
orders,  as  defined  by  CBOE  Rule  l.l(ii) 
("stock-option  orders")  to  be  e.xpressed 
in  any  fractional  or  decimal  price;  s  and. 
second,  to  alter  the  priority  principles 
applicable  to  combined  trades  and 
stock-option  combination  orders,  as 
defined  by  CBOE  Rule  l.l(ii)(b)  ("stock- 
option  combinations"),  when  priced  net 
at  a  muhiple  of  one  sixteenth  of  a 
dol  lar.6  The  CBOE  believes  that  these 
changes  will  facilitate  the  orderly 
execution  of  combined  trades  and  stock- 
option  orders. 

Rule  6.42  currently  permits  a  CBOE 
member  holding  an  order  on  a 
combined  trade  or  stock-option 
combination  to  attain  priority  over  bids 
and  offers  in  the  trading  crowd 
("crowd")  and  the  customer  limit  order 
book  ("limit  order  book"  or  "book") 
provided  all  legs  of  the  combined  trade 
or  stock-option  combination  trsdt-  at  a 
price  that  is  at  least  equivalent  to  quotes 
in  the  crowd  or  on  the  book.  As  revised, 
combined  trades  and  stock-option 
combinations  priced  net  at  a  multiple  of 


'  See  t.et!er  from  Barbara  J.  Casey.  Vice  President. 
Depart.'nen;  of  Market  Regulation.  CQOE.  to  Michapf 
Wali.isl.as.  Derivative  Products  Regulation.  SEC. 
dated  July  13,  1994. 

*Soe  Letter  from  Dan  Schneider,  Schiff  Hardin  & 
VVditp.  to  Sharon  L.awson.  Assistant  Director.  SEC. 
dated  September  29, 1994. 

'SppAmendmentNo.  2.  Under  Rule  Mfii^b).  a 
stocii -option  combination  order  is  an  order  to  buy 
or  sell  a  stated  number  of  units  of  an  underlying 
or  a  related  security  coupled  with  the  purchase  and 
sale  of  an  equal  number  of  put  and  call  option 
contracts,  each  having  the  same  exercise  price, 
expiration  date  and  number  of  units  of  the 
underlying  or  related  security,  on  the  opposite  side 
of  the  market  representing  in  aggregate  twice  the 
number  of  units  of  the  underlying  or  related 
securirv. 

s/d. 
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ViB  will  attain  priority  over  orders  in  the 
book  only  if  one  leg  of  the  transaction 
trades  at  a  price  that  is  better  than  the 
corresponding  bid  or  offer  in  the  book 
while  the  remaining  legs  of  the 
transaction  are  at  least  equivalent  to  the 
established  "bids  or  offers  in  the  crowd 
or  book.  The  principles  for  attaining 
priority  over  the  crowd  remain 
unchanged.  Bids  or  offers  that  are  part 
of  a  combined  trade  or  stock-option 
combination  which  is  not  priced  at  a  net 
multiple  of  Vio,  while  permissible,  will 
not  be  entitled  to  priority  under  (he 
exception  contained  in  paragraph  (d)  to 
Rule  6.45.  Finally,  only  the  net  price  of 
the  combination  will  be  quoted  in 
fmclional  or  decimal  prices;  the 
individual  legs  of  the  combination  must 
still  be  quoted  in  accordance  with  Rule 
6.42.' 

As  an  illustration,  assiune  that  Option 
A  is  quoted  at  5  bid,  5  Va  asked,  and 
option  B  is  quoted  at  6  bid.  6  Va  asked, 
and  assume  that  all  four  quotes  are 
represented  in  the  book.  In  that 
instance,  a  spread  involving  tiie 
purchase  (or  sale)  of  option  A  and  the 
.safe  (or  purchase)  of  option  B  may  trade 
at  a  net  credit  or  debit  of  1  (e.g.,  a  net 
credit  of  1  if  option  A  is  bought  at  5  and 
option  B  sold  at  6.  or  a  net  debit  of  1 
if  option  A  is  sold  at  5  Va  and  option  B 
is  bought  at  SVa.  In  this  example, 
because  the  net  price  is  a  multiple  of  Vio 
and  the  execution  of  the  spread  involves 
taking  the  same  side  of  the  market  as  the 
book  on  only  one  side  of  the  spread,  the 
spread  would  receive  priority  even 
though  it  "touches"  quotes  in  the  book 
on  both  sides.  (That  is.  in  the  spread 
consisting  of  the  purchase  of  option  A 
at  5  and  the  sale  of  option  B  at  6,  only     . 
the  purchase  of  option  A  occurs  at  the 
same  price  and  on  the  same  side  of  the 
market  as  the  book,  which  is  bid  al  5; 
the  sa]i'  of  option  B  at  6  is  on  the 
opposite  side  of  the  market  in  the  Ijook, 
which  is  bid  at  6.)  In  the  same  example, 
it  would  not  be  permissible  under  R\ile 
6.45((1)  to  trade  the  spread  at  a  not  d^bit 
of  %  by  selling  the  first  option  at  5  Vh 
and  buying  the  second  at  6,  be«::.'iiise  this 
trade' would  be  executed  at  the  some 
price  and  on  the  same  side  of  the  markf^t 
as  the  book  on  both  sides  of  the  spread. 

To  qualify  for  priority  treatment, 
« iimhined  trades  and  stof.k-npfinn 
tombinations  must  meet  tha  existing 
reqiiirnnients  of  RuM  fi  4.5(d).  if.  one 


UMI 


'  Srv  Lc'.tur  from  Barbara  Cisoy.  Vii-e  IVf-sidcnt, 
tJip.irtment  of  Market  Regulalinn,  CBOE,  to  Mjchacl 
W;iiinsk.is,  Deriv.,;ive  Produrts  Regu].i!iji\.  SEC, 
lialcd  A'.igusf  24,  1994  (".August  24,  IW4  tvtler  ') 
Rule  6  42  requires  bids  and  offiirs  for  nil  option 
SKFies  trsiling  above  S3  to  be  expresset^in  I/8ths  of 
SI,  while  bids  a.nd  offers  for  all  option  series 
irartii'.g  tmlow  $3  are  to  be«xprr<uMci  in  1/lbths  «f 
$1. 


nember  must  represent  all  legs  of  the 
lansaction,  each  leg  must  cover  the 
same  number  of  options,  and  the  trade 
nust  be  executed  against  one  other 
nember.  In  those  circumstances,-the 
ZBOE  believes  it  is  fair  to  give  these 
ransactions  priority  when  priced  net  at 
I  multiple  of  Vis.  Additionally,  the 
HBOE  represents  that  it  will  continue  to 
lisseminate  the  individual  legs  with  a 
)refix  to  identify  trades  effected  as  part 
)f  a  combined  trade  or  stor.k -option 
:ombination.'' 

I.  Discussion 

The  Commission  finds  that  tlie 
)roposed  rule  change  is  consistent  with 
he  requirements  of  the  Act  and  the 
ules  and  regulations  thereunder 
ppticable  to  a  national  securities 
I  xchange,  and,  in  particular,  the 
:  equirements  of  Section  6(b){5).s  In 
)articular,  the  Commission  believes  the 
troposal  is  consi^ent  with  the  Section 
1(b)(5)  requirement  that  the  rules  of  an 
I  xchange  be  designed  to  promrrte  just 
I  nd  equitable  principles  of  trade  and 
lot  to  permit  unfair  discrimination 
letween  customers.  Issuers,  brokers, 
1  nd  dealers. 

The  first  change  permits  the  quoting 
I  if  combined  trades  and  stock-option 
I  rders  in  either  fractional  fxr  decimal 
rices.  Because  these  trades  involve 
eparate  transactions  effected  at  a  net 
irice,  the  Commission  believes  that  the 
bility  to  quote  net  prices  in  either 
•actional  or  decimal  prices  will  provide 
I  le  CBOE  with  greater  flexibility  to 
ermit  market  participants  to  price 
icse  orders  more  precisely,  which 
!  hould  result  in^reater  efficiency  and 
nproved  liquidity  in  their  execution, 
;  nd  better  prices  for  investors.  The 
lommission  notes  that  the  individual 
^gs  of  combined  trades  and  stock- 
i  pi  ion  combinations  currently  are.  and 
\iiU  continue  to  be,  reported  Separately 
'  /ith-an  "S"  in  the  prefix  field 
Icntifying  if  as  part  of  a  combination, 
urfhermoro,  the  individual  k^s  will 
(  ontinue  to  be  input  to  the  CBOE  price 
I  sporting  systo.'n  and  made  available  to 
'  endors  in  the  same  manner  as  all  other 
CBtJE  trades. '-' 

The  Commir,:,io.T  iiuf(!s  this  change 
1  (ill  not  affect  the  existing  priority  rulfjs 
i  pplii.ahle  to  Ihe.so  transactions  except 
I  lat.  as  disctisS'^d  below,  an  exchange 
I  lombor  will  not  be  able  to  better  an 
•  listing  price  by  an  increment  less  than 
'  ii.th  and  still  attain  priority.  Therefore, 
t  le  Commi.-;sion  :s  satisfied  this  cFiange 
1  ill  not  djs.idvnntaoe  exist inj;  orders  on 
t  je  book. 


".SV'C  AiiKUsf  24.  1994  I.ctJ>T. 
M5  1J.S.C.  §78f(b)(5)(19fl21. 
'".Srp  A11RU.SI  24.  1994  lj>ffCT. 


The  Commission  notes  that  comliined 
trades  and  stock-option  combinations 
must  be  priced  rset  at  a  multiple  of  Vikth 
in  order  to  qualify  for  priority.  Tbti-sc 
transactions  will  continue  to  take 
priority  over  orders  in  the  crowd  w  hen 
all  legs  of  the  combination  trade  at  a 
price  that  is  at  least  equivalent  to  quotes 
in  the  crowd,  in  accordance  with  llie 
current  rule.  However,  as  amended, 
combined  trades  and  stock-option 
combinations  will  only  attain  priority 
over  the  book  when  one  leg  of  the 
transaction  trades  at  a  price  that  is  better 
than  the  corresponding  bid  or  offer  in 
the  book  and  the  remaining  legs  of  the 
transaction  trades  at  a  price  that  is  at 
least  equivalent  to  the  established  bids 
or  offers  in  the  crowd  or  book.  The 
Commission  notes  that  tliis  change 
affords  greater  protection  to  the  book 
since  one  leg  of  the  combined  trade  or 
stock-option  combination  must  now  at 
least  trade  at  a  better  price  than  the  book 
(while  all  remaining  legs  must  still  at 
least  touch  the  other  bids  or  offers  in  the 
crowd  or  book)  before  the  book  loses 
priority.  In  addition,  because  the  Rule 
currently  requires  that  one  mcmlnjr 
must  represent  all  legs  of  the  trade  and 
that  the  trade  may  only  be  executed 
against  one  other  member,  public 
customers  are  still  less  likely  to  lose 
priority  to  combined  trades  and  stock- 
option  combinations.' 1  Finally,  the 
change  to  Rule  6.42  assures  that  orders 
in  the  book  will  not  lose  priority  to 
these  transactions  unless  the  net  pri*,«  is 
quoted  in  increments  of  Vibth.  The 
Commission  believes  that  the  proposal 
is  a  reasonable  effort  by  the  CBOE  to 
accommodate  the  ability  to  price 
combined  trades  and  stock-option 
combinations  more  competitively  while 
at  the  same  time  not  disadvantaging  the 
public  customer  limit  order  booL  The 
Commission  also  notes  that  llie  priority 
principles  applicable  to  the  type  of 
stock-option  order  as  defined  by  Ruli! 
1.1(ii)(a),  remain  unchanged,  except  to 
the  extent  that  tliis  type  of  order  must 
be  quoted  in  increments  of  '/u.th  in 
order  to  attain  priority  over  thecrowd.'^ 


"Thi!  Co.".irr.:ssion  dues  not  bi^iiavc  '.^lat  ii.viistci'.s 
wi^  public  orders  in  ibe  limit  order  bonk  will  ho 
disitStvantaged  by  llu>  grading  of  priority  lo  - 
combined  iraJes  or  ssm-k-optinn  corib.n.)t,i)i. 
orders  since  Rule  6.45ld)  provid.ji  ih.it  ;!u;!,h    ' 
lian5;;!r;:o)i?  miy  only  lie  exRrutod  .ihchd  uf  I'l'. 
txjok  if  biith  [fells  ot  the  conibi.nfitior,  ijidcr  ri/r 
enftruti'd  wiJiT  one  other  person  a!  a  net  «W);t »« 
credit.  .SVt.'Seciirriien  HycKsjige  .\c\  He'TO.f-i;  N«i 
Ifl4.'i8  Una.  29.  I'I82). 

''^  Under  R',.lo  fi.45,  slock-oplion  orilirrs, ;is 
d.'finod  bv  Rule  1.1tii)(;i),  consisting  nf, in  (ird.-i  i.. 
buy  or  *tli  .i  stated  rumb«ir  of  units  of  ai> 
underlying  <'r  a  rnl.-ited  security  coupled  wliU  V.-x. 
purchase  or  sale  of  option  contracJU)  of  the  sAUio 
snries  on  the.opposile  side  of  the  market 
ropre.senting  the  same  nuniket  of  units  of  ti-.»» 
iimlcrlvinR  or  relrtted  .si-curity,  may  utily  ..tlfiiii 


The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  2 
amends  Interpretation  .'02  to  Rule  6.42 
to  allow  stock-option  orders,  as  defined 
in  Rule  1.1  (ii),  to  be  priced  net  in  any 
fractional  or  decimal  price,  but  also 
states  that  the  priority  principles 
applicable  to  such  transactions  will  not 
apply  unless  the  net  price  is  expressed 
in  increments  that  are  multiples  of  Vir,. 
The  Commis.sion  notes  that  a  stock- 
option  combination  order  is  a 
transaction  involving  a  combined  trade 
and  the  purchase  or  sale  of  the 
underlying  stock.  The  Commission  does 
not  believe  it  is  appropriate  to 
distinguish  between  combined  trades 
and  stock-option  combinations  simply 
because  one  transaction  involves  the 
purchase  or  sale  of  the  underlying  stock. 
.  The  same  concerns  attendant  to  the 
pricing  of  combined  trades  apply 
equally  to  a  combination  coupled  with 
the  purchase  of  stock."  Accordingly, 
the  Commission  believes  it  is  consistent 
with  SecUons  6(b)(5)  and  19(b)  of  the 
Act  to  approve  Amendment  No.  2  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

III.  Solicitation  of  Comments 

interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
.  should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  tho 
proposed, rule  change  betwet-n  thtt 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pjblic  in  at  cordance  with  the 
provisit^ns  of  5  U.S.C.  552,  will  Ije 
available  for  inspection  cind  copying  at 
the  Commission's  Public  Referencf 
.Section.  450  Fifth  Street.  NW.. 
Washington.  DC.  Copies  of  such  {i!i;ig 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
rrhove-nientionedself-regulafory 
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prio.'-.t)  ovei  the  t/ddi.ig  crowd  end  nut  Uu-  i.ii.A 
order  \\i,  ik.  even  i)  quoted  in  ir'.remc.nts  of  '/i... 

'  'C:Ui)E  Rule  b.45(d!  currently  treats  Mock^.p:  on 
coinbinalinn  orders  and  combined  trades  ibe  soir* 
ior  priority  purposes.  Sep  Securities  Kxcl^dngf  Ai.l 
Release  No.  27418  (Nov.  1.  1989).  54  fR  4700.1 
INov.  S,  1989).  The  proposal  will  not  rje..tp 
•t'spKrete  treat.Tienl. 


organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  28, 1994. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-CBOE-93- 
54)  is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Jonatban  G.  Katz. 

Secretary. 

[FR  Doc.  94-24842  Fijpd  10-6-94.  «;45  am) 

BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
September  30, 1994 

The  following  Agreements  were  filed 
with  tlie  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answrers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49794 
Date  filed:  September  27,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC23  Reso/P  0658  dated 
September  23, 1994  Expedited 
Europe-South  Asian  Subc.  r-1  to  r-5 
Proposed  Effective  Date:  expedited 

November  15.  1994 
Docket  Number:  49795 
Date  filed:  September  27.  1994 
Parties:  Members  of  the  Uitemational 

Air  Transport  Association 
Subject:  TC2  Reso/P  dated  September 
23.  1994  r-1  to  r-ll.  TC2  Reso/P  1645 
dated  September  23,  1994  r-1 2  to  r- 
14,  TC2  Reso/P  1646  dsted  September 
23.  1994  r-1 5.  TC2  Reso/P  1650  dated 
September  23.  1994  r-16  to  r-20, 
Europe-Middle  East  Expedited  Res;)s 
Proposed  Effective  Date:  expedilc.-l 

November  15. 1994 
Docket  Number:  49ftao 
Datn  filed:  .Septtmber  2'j.  I'j'.iA 
Parties:  Membtirs  of  the  InrernatJunal 

Air  Tran.sport  Assm  iatinn 
Subject:  TC2  Telex  Mail  Vote  710  Fares  - 
within  Ctnitr.-d  Afrira  r-1  Ut  r— ? 
Amendment  to  Mail  Vcte 
Proposed  Effei  five  Dote:  Dei  pniber  1 . 
19'J4  . 

Docket  Number:  4Gaoi 

Dore//7ec/.- September  29.  1994 

Parties  Members  of  the  lntem,itioi>i'i 
.^ir  Transport  .^ssorialio^ 

Suhji'ct:  TC31  Re^o/P  1040  dati  d 
September  23,  1994  f;ir(  le  Paci  Fk 
Resos  OOlff  (r-1)  &  073c  (r-2) 


"•15  U.S.C  §78s(b)t2):i9»ttl. 
•M7  CKR  S  200  iO-3|airi.?!  |1<«S( 


Proposed  Effective  Date:  April  1 ,  1995 
Phyllis  T.  Kayior, 

Chief,  Documentary  Services  Division 

IFR  Doc.  94-24S85  Filed  10-6-94;  8;4'>  c-nl 

BILUMG  CODE  4»1t>-e2-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  September  30, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  an«l 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  uf 
the  Department  of  Transportation  s 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.].  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  .Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures 
Such  procedures  may  consist  of  the 
adoption  of  a  ihow-cause  order,  a 
tentative  order,  or  in  appropriate  iu»m-> 
a  final  order  without  further 
proceedings. 

Docket  Number:  49791     " 

Date  filed:  September  27,  1994 

Due  Date  for  .4nswers,  Confonrtinfi 
Applications,  or  Motion  to  Modify 
Scope:  October  25, 1994 

Description:  Application  of  Hemisphere 
International  Airhnes.  Inc.,  pursuant 
to  Sectirm  401(d)(3)  of  the  Act,  and  . 
Subpart  Q  of  the  Regulations,  rpqui»s^ 
a  certificate  of  public  convenie.ni^e 
and  necessit}'  authorizing  intersi.-tt' 
and  overseas  tJiarter  air 
transptjrtalion. 

Docket  Number:  49792 

Date  filed:  Sepfe.mber  27,  1994 

Due  Date  f)r  Answers.  Conformmy 
Applications,  or  Motion  to  Mod f^ 
Srope:  OctaUr  25. 1994 

Description:  .Application  of  Henit-p*:.-,! 
Int.,-rnalianai  .-Xirliiies,  Inc.  pursdort 
to  Setticn  ■i'ni-.iYi^]  nf  the  Act  •  i.d 
SubpHrt  Q  t.':  :hc  Regabtio.as.  ri\:ui-> 
a  cfrtific-ite  al  puLJic  convenietit : 
Jiiid  n«'cet;si!y  aut'jorl^ijig  foreign 
c  burt^>r  air  tr:  isport.^ti'm. 

Docket  Number:  498Gfi 

Date  filed-  Srpti>mbiT  30,  -isy4 

Due DateJLT  Answers.  Conformji:^ 
App.'ii  c.'jc;?.-.  or  Motion  to  Mod. ' , 
St  ope  Oi'obor  23.  1994 

Description: Application  of Gon!ii,tr.:..i 
Micronesia.  Inc.  applies,  purs-.iant  tc 
49  U.S.C.  41 102  and  subpart  Q  uf  i.»:.- 
Regulations.  for  renewal  of  its  Ron:.' 
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171  Guam/Saipan-Sapporo/Sendai 
authority  for  a  five-year  period. 
PhyllLs  T.  Kaylor, 

Chief.  Documentary  Sen'ices  Division. 

[FR  Doc.  94-24884  Filed  10-6-94;  8:45  ami 

BILUNQ  CODE  4910-62-P 

Federal  Railroad  Administration 

Waiver  Petition  Docket  Number  SA- 
94-5;  Public  Hearing 

The  Burlington  Northern  Railroad 
Company  (BN)  has  requested  a  waiver  of 
compliance  from  certain  provisions  of 
the  Railroad  Safety  Appliance  Standards 
(49  CFR  part  231)  (see  FR  39820.  August 
4, 1994).  BN  states  that  it  is  building  one 
trainset  of  its  "trough  train"  equipment.  • 
This  train  will  be  composed  of  22.  13- 


iection  cars.  The  parking  brakes  on 
hese  cars  are  of  conventional  design. 
)ut  their  location  is  not  standard.  The 
inique  size  and  design  of  one,  13- 
lection  car  does  not  allow  the 
;onventional  application  of  a 
landbrake. 

The  BN  is  seeking  a  waiver  of 
;ompiiance  with  §  231.1(a)l, 
>31  l(a)(3)(i).  and  231.1(a)(3)(ii),  Section 
J31. 1(a)(1)  requires  that  there  be  one 
jfficient  handbrake  which  shall  operate 
n  harmony  with  the  power  brake 
nstalled  on  the  car. 

The  Federal  Railroad  Administration 
FRA)  has  determined  that  a  public 
learing  be  hold  in  this  matter. 
\ccordingi>  a  public  hearing  is  hereby  ■ 
et  for  10:00  a.m.  on  November  15. 
1994.  at  the  Nebraska  Public  Service 


UMI 


Commission.  300  The  Atrium,  1200  N 
Street.  Lincoln,  Nebraska.  The  hearing 
vdll  be  an  inforjnal  one  and  will  be 
conducted  in  accordance  with  Rule  25 
of  the  FRA  Rules  of  Practice  (49  CFR 
Part  211.25).  by  a  representative 
designated  by  the  FRA.  The  hearing  will 
be  a  nonadversary  proceeding  in  which 
all  interested  parties  will  be  given  the 
opportunity  to  express  their  views 
regarding  this  waiver  petition. 

Issued  in  Washington.  D.C.  on  October  3. 
1994. 
Phil  Oiekszyk. 

Acting  Deputy  Associate  Administrator  for 

Safety  Compliance  and  Program 

Implementation. 

(FR  Doc.  94-2488G  Filed  10-6-94;  8:45  am) 

1ILUNG  CODE  4910-06-P 
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Sunshine  Act  Meetings 


This  section  ot  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b<e)(3). 


U.S.  COMMISSION  ON  CIVIL  RIGHTS 
DATE  AND  TIME:  Friday,  Oclobcr  14,  1994. 
PLACE:  U.S.  Commission  on  Civil  Rights. 
624  Ninth  Street,  NVV,  room  540. 
Washington,  DC  20425. 

STATUS:  Open  to  the  Public. 
.Agenda 

I.  Approval  of  Agenda 

II.  Approvnl  of  Minutes  of  .St'pfciiifxT 

Meeting 

III.  Announcements 

IV.  Staff  Director's  Report 

V.  FY  1996  Budget 

VI.  State  Advisory  Commitiet-  Ap|j<jiniint'nis 

for  the  Pennsylvania  SAC 

VII.  State  Advisory  Committee  Reports 
•  Police  Protection  of  the  African 

American  Oarrununity  in  Mil\vaiil<.>><; 
(Wisconsin) 

VIII.  Future  Agenda  Items 

Hearing  impaired  persons  who  attend 
the  meeting  and  require  the  service;s  of 
a  sign  language  interpreter,  should 
contact  Betty  Edmiston,  Administrative 
Services  and  Clearinghouse  Division 
(202)  376-8105)  (TDD  202-376-81  Ifi)  at 
least  five  (5)  working  days  before  tiie 
scheduled  date  of  the  hearing. 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Pross  juid 
(Communications  (202)  376-8312. 

Dated:  October  5,  1994. 
Kmma  Monroig, 
Solictor. 

IFR  Doc.  94-25047  Filed  10- 5- 'H;  1  0«  pril 
BILLrNG  CODE  6335-01-M 

FEDERAL  DEPOSPT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting; 

Pursuant  to  the  provisions  of  lh(^ 
"Government  in  the  Sunshine  Act"  (5 
ll.S.C.  552b),  notice  is  hereby  given  that 
at  10:04  a.m.  on  Tuesday,  October  4, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Application  of  First  Carolina  Bdnk,  Federal 
Savings  Bank,  Walterboro,  South  Carolina,  a 
proposed  new  federally  chartered  stock 
savings  bank,  for  Federal  deposit  insurance 

Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 
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In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Mr.  Stephen 
R.  Steinbrink,  acting  in  the  place  and 
stead  of  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  seconded  by  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c){n), 
(c)(8).  (c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(4),  (e)(6).  (r)(8). 
(c)(9){A)(ii),  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NVV.,  Washington.  DC. 

Dated:  0(  fohi'r  4,  1994. 
Federal  Deposit  Insurani  i»  Corpfwation. 
Lencta  G.  Gregorie, 
Acting  Assistant  Executive  Svcrvtnry. 
IFR  Doc.  94-25100  Filod  10-5-94;  3:53  pn;)   , 

BILLING  CODE  6714-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

Agency  Holding  the  Mt^eting; 

TIME  AND  DATE:  10  a.m.,  VVndno.sd.iy, 
October  12, 1994. 

PLACE:  Marriner  S.  LV;cles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2lst  .Streets. 
NVV..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:, 

1.  Personnel  at:tions  (anpointmei:ts, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  Employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  mwting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Dated:  Octob«;r  5, 1994. 
lennifcr }.  Johnson, 

Deputy  Si'crctar}-  of  the  Qoatd. 

IFR  Doc.  94-2,->01.'>  Filed  10-5-94;  nVM,  „u. 

BILUNG  CODE  6210-01-P 


NATIONAL  SCIENCE  FOUNDATION  NATIONAL 
SCIENCE  BOARD 

DATE  AND  TIME: 

October  14.  1904.  '.):(»0  a.m.  Closed  Sessi-m 
October  14. 1994,  9:30  a.m.  Open  .Session 

PLACE:  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  1235. 
Arlington,  Virginia  22230. 
STATUS: 

Part  of  this  ir.i-i-tiiif;  will  \ye  ojxn  to  t*;c 

public. 
Part  of  this  m»^»«ing  wilt  be  f  ios«?d  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Fridav.  0(  ioin-r  14,  1994 

CLOSED  SESSION'  (9:00  a.ni.-9:30  » -.u  ] 

— Minute^rom  August  Meeting 

— Grants  and  Contrac  ts 

— NSF  FV  96  UudgHt  and  Strategic  Aiv-rs 

OPKN  .SESSION  (9:30  a.m.-l  1:05  am) 

— Minutf?s  from  Aagiist  Mprtin," 

— Chairman's  Report 

— Director's  Report 

— Reports  from  Other  Comni::t«'s 

— Other  Business 

— PresenLition  on  Environmont  andc^lob.:! 

Change 
— .'\djourn 
Martha  Cehelsky, 
Executive  Off  it  i^T. 
(FR  Doc.  94-2.')030  Filed  10-5-i«4.  n-dy  i,T„| 

BILUt4G  CODE  7555-Ol-M 


SECURfTlES  AND  EXCHANGE  COMMISSION 

Agency  Mocliiigs 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [59  FR  SUti43. 
Oc;tol)or4,  1994). 

STATUS:  Open  meeting/Closed  nieitia^ 
PLACE:  450  Fifth  Street,  NVV., 
Washington.  DC 

DATE  PREVIOUSLY  ANNOUNCED:  Oi.tctt..;  .-> 
1994. 

CHANGE  IN  THE  MEETING:  Canci:ll>it;.i;i 
The  open  mwting  scheduled  for 

Wednesday.  October  5.  1994,  at  1 1  am 

has  been  cancelled.  The  closed  m<?««tin>; 

scheduled  for  Wednesday,  October  5, 

1994.  following  the  11  a.m.,  open 

meeting  has  t)een  cancelled. 
Commissioner  Beese,  as  duty  officer. 

determined  that  Commission  business 
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required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 
At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  October  5. 1994. 
lonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-25097  Filed  10-5-94:  3:46  pmj 

BILLING  CODE  8010-01-M 


UMI 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34701;  File  No.  SR-PTC-94- 
03] 

Self-Regulatory  Organizations; 
Participtants  Trust  Company;  Order 
Approving  Proposed  Rule  Change 
Eliminating  Denver's  Security  Interest 
and  Adding  Participant's  Intraday 
Collateral  Lien 

Correction 

In  notice  document  94-24043 
beginning  on  page  49730  in  the  issue  of 
Thursday,  September  29, 1994  make  the 
following  correction: 

On  page  49732,  in  the  second  column, 
before  the  FR  Doc.  line,  insert  the 
following: 
Margaret  McFarland, 
Deputy  Secretary. 

BILLING  CODE  1SOS.«1-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34702;  File  No.  SR-PSE-94- 
18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  change  by 
the  Pacific  Stock  Exchange,  Inc., 
Relating  to  the  Expansion  of  the 
Exchange's  Auto-EX  System  Capacity 
to  20  Contracts 

Correction 

In  notice  document  94-24040 
beginning  on  page  49729  in  the  issue  of 
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Thursday,  September  29,  1994  make  the 
following  correction: 

On  page  49730,  in  the  third  cuhimn, 
before  the  FR  Doc.  line,  insert  the 
following: 
Margaret  McFarland, 
Deputy  Secretary. 

BILLING  CODE  150S.01-D 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Cedar  Rapids  Municipal  Airport,  Cedar 
Rapids,  lA 

Correction 

In  notice  document  94-18002. 
appearing  on  page  37807.  in  the  issue  of 
Mondav.  Julv  25.  1994,  under 
SUPPLEMENTARY  LVFORMATION.  in 
the  third  column  and  the  third 
paragraph,  the  entry  following 
"Proposed  charge  expiration  dote: 
December  31,  2000",  was  omitted.  The 
omitted  entry  should  read  "Total 
estimated  PFC  revenue:  S6. 330.000." 

BILLING  CODE  1505-01-D 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  93-31 ,  Notice  02) 
RIN2127-AE78 

Federal  Motor  Vehicle  Safety 
Standards;  Warning  Devices 

Correction 

In  rule  document  94-2405.5,  bi>ginning 
on  page  4958G,  in  the  issue  of  Thursd.iy. 
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ScpttMuber  29, 1994,  make  the  folInwinH 
correction: 

On  page  49587.  in  the  1st  column, 
second  paragraph,  line  14,  remove  the 
sentence  that  reads  "The  studies 
addrnssod  vehicles  slopped  on  the 

road.". 

BILLING  CODE  1505.01-D 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  92-33;  Notice  3] 

RIN2127-AE36 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment 

Cnrri'ction 

In  rule  document  94-23908  Ix'j^iiininu 
on  pngo  49355.  in  the  issue  of 
Wednesday,  September  28,  1994.  iii.ik«! 
the  following  correction: 

§571.109    [Corrected) 

On  pa^o  49356,  in  §  571.109,  in  li-iin- 
lb,  in  the  third  column  under  "Lighted 
sections",  the  last  entry,  "650/-"  should 
read  "685/-". 

BILLING  CODE  150S-01O 


UMI 


Friday 
October  7,  1994 


Part  II 


Department  of  the  Treasury 

Office  of  the  Comptroller 
12  CFR  Part  25 

Federal  Reserve  System 

12  CFR  Part  228 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  345 

Department  of  the  Treasury 

Office  of  Thrift  Supervision 
12  CFR  Part  563e 

Community  Reinvestment  Act 
Regulations;  Proposed  Rule 

Federal  Reserve  System 

12  CFR  Part  203 

Home  Mortgage  Disclosure;  Proposed 
Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

12CFRPart25 
[Docket  No.  94-1  q 
RIN  1557-AB32 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  228 

[Regulation  BB;  Docket  No.  R-0822]    ^ 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  345 
RIN  3064-AB27 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12CFRPart563e 

[Docket  No.  94-213] 
RIN1550-AA69 

Community  Reinvestment  Act 
Regulations 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury  (OCC);  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  Office  of 
Thrift  Supervision,  Treasury  (OTS). 
ACTION:  Joint  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency,  the  Board  of  Governors 
of  the  Federal  Reserve  System,  th« 
Federal  Deposit  Insurance  Corporation , 
and  the  Office  of  Thrift  Supervision, 
(collectively,  the  Federal  financial 
supervisory  agencies  or  agencies) 
propose  to  revise  their  regulations 
concerning  the  Community 
Reinvestment  Act  (CRA).  The  agencies 
published  a  joint  notice  of  proposed 
rulemaking  on  this  issue  on  December 
21, 1993  (December  proposal).  The 
revised  proposal  published  today 
reflects  comments  received  on  the 
December  proposal  and  the  agencies' 
further  internal  considerations. 

The  purpose  of  the  CRA  regulations  is 
to  implement  the  continuing  and 
affirmative  obligation  of  regulated 
financial  institutions  to  help  meet  the 
credit  needs  of  their  communities, 
including  low-  and  moderate-income 
neighborhoods,  consistent  with  safe  and 
sound  operations  and  to  provide 
guidance  on  how  the  agencies  assess  the 
performance  of  institutions  in  meeting 
that  obligation. 
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The  revised  proposal  would  provide 
gLidance  to'financial  institutions  on  the 
n  Jture  and  extent  of  their  CRA 
0  )ligation  and  the  methods  by  which 

le  obligation  will  be  assessed  and 
e  iforced.  The  proposed  procedures  seek 
t(  I  emphasize  performance  rather  than 
p  -ocess,  promote  consistency  in 
a  ;sessments,  permit  more  effective 
e  iforcement  against  institutions  with    . 
p  Dor  performance,  and  reduce 
u  inecessary  compliance  burden  while 
imulating  improved  performance.  As 
cfcm pared  to  the  December  proposal,  the 
r  vised  proposal  broadens  the 
e  camination  of  performance,  more 
e  cplicitly  considers  community 
c  jvelopment  activities,  and  makes  other 
r  edifications  and  clarifications. 
€  MES:  Comments  must  be  received  by 
^  ovember21. 1994. 
A )DRESSES: 

QCC:  Comments  should  be  directed  to: 
Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  250 
E  Street,  SVV.,  Washington,  DC  20219, 
Attention:  Docket  No.  94-15. 
Comments  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 
BjpARD:  Comments  should  be  directed 
to:  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Docket  No.  R-0822, 
20th  Street  and  Constitution  Avenue, 
NW..  Washington.  DC  20551. 
Comments  addressed  to  Mr.  Wiles 
may  also  be  delivered  to  Room  B- 
2222  of  the  Eccles  Building  between 
8:45  a.m.  and  5:15  p.m.  weekdays,  or 
to  the  guard  station  in  the  Eccles 
Building  courtyard  on  20th  Street, 
NW.  (between  Constitution  Avenue 
and  C  Street)  at  any  time.  Comments 
may  be  inspected  in  Room  MP-500  of 
the  Martin  Building  between  9  a.m. 
and  5  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the 
Board's  rules  regarding  the 
availability  of  information. 
^IC:  Conunents  should  be  directed  to: 
Robert  E.  Feldman.  Acting  Executive 
Secretary,  FDIC,  550  17th  Street.  NW., 
Washington.  DC  20429.  They  may  be 
hand  delivered  to  Room  402. 1776  F 
Street.  NW..  Washington,  DC  between 
8:30  a.m.  and  4:30  p.m.  on  business 
days.  They  may  be  sent  by  facsimile 
transmission  to  (202)  898-3838. 
Comments  will  be  available  for  public 
inspection  at  the  FDIC  Reading  Room 
#7118  at  550  17th  Street,  NW.. 
Washington.  DC  between  9  a.m.  and 
4:30  p.m.  on  business  days. 
CjTS:  Comments  should  be  directed  to:' 
Director.  Information  Services 
Division.  Public  Affairs.  Office  of 
Thrift  Supervision.  1700  G  Street, 


NW.,  Washington,  DC  20552. 
Attention:  Docket  No.  94-213.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.  from  9  a.m.  to  5 
p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
number  (202)  906-7755.  Submissions 
must  be  received  by  5  p.m.  on  the  day 
they  are  due  in  order  to  be  considered 
by  the  OTS.  Comments  will  be 
available  for  public  inspection  at  1700 
G  Street.  NW.,  from  1  p.m.  until  4 
p.m.  on  business  days.  Visitors  will  be 
escorted  to  and  from  the  Public 
Reading  Room  at  established 
inten'als. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Stephen  M.  Cross,  Deputy 
Comptroller  for  Compliance,  (202) 
874-  5216;  and  Matthew  Roberts, 
Director,  Community  and  Consumer 
Law  Division,  (202)  874-5200. 

BOARD:  Glenn  E.  Loney,  Associate 
Director,  Division  of  Consumer  and 
Community  Affairs,  (202)  452-3585; 
Scott  G.  Alvarez,  Associate  General 
Counsel,  Legal  Division,  (202)  452- 
3583;  Robert  deV.  Frierson,  Assistant 
General  Counsel,  Legal  Division,  (202) 
452-3711;  and  Leonard  N.  Chanin, 
Managing  Counsel.  Division  of 
Consumer  and  Community  Affairs. 
(202) 452-3667. 

FDIC:  Ken  A.  Quincy.  Acting  Assistant 
Director.  Division  of  Compliance  and 
Consumer  Affairs.  (202)  898-6753; 
Bobbie  Jean  Norris.  Chief,  Fair 
Lending  Section.  Division  of 
Compliance  and  Consumer  Affairs, 
(202)  898-6760;  Robert  Mooney,  Fair 
Lending  Specialist,  Division  of 
Compliance  and  Consumer  Affairs. 
(202)  898-3540;  Ann  Hume  Loikow,  • 
Counsel,  Regulation  and  Legislation 
Section,  Legal  Division,  (202)  898- 
3796;  and  Sandy  Comenetz,  Counsel, 
Regulation  and  Legislation  Section, 
Legal  Division,  (202)  898-3582. 

OTS:  Timothy  R.  Bumiston,  Deputy 
Assistant  Director  for  Policy,  (202) 
906-5629;  Theresa  A.  Stark.  Program 
Analyst.  Specialized  Programs,  (202) 
906-7054;  and  Lewis  A.  Segall.  Senior 
Attorney.  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  (202) 
906-6648. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Federal  financial  supervisory 
agencies  are  jointly  proposing  to  revise 
their  regulations  implementing  the  CRA 
(12  U.S.C.  2901  ef  seq.).  The  proposed 
regulations  would  replace  the  existing 
regulations  in  their  entirety. 

The  CRA  is  designed  to  promote 
affirmative  and  ongoing  efforts  by 


regulated  financial  institutions  to  help 
meet  the  credit  needs  of  their  entire 
communities,  including  low-  and 
moderate-income  neighborhoods, 
consistent  with  safe  and  sound 
operations.  Despite  the  CRA's  notable 
successes,  bank  and  thrift  industry, 
community,  consumer  and  other  groups 
maintain  that  its  ftill  potential  has  not 
been  realized,  in  large  part,  because 
compliance  efforts  have  focused  on 
process  rather  than  performance. 

In  accordance  with  a  request  by  the 
President,  the  Federal  financial 
supervisory  agencies  have  undertaken  a 
comprehensive  effort  to  reform  their 
evaluation  standards  and  examination 
procedures.  The  proposed  regulations 
would  implement  one  part  of  this 
reform  effort  by  substituting  a  new- 
system  that  would  rate  institutions 
based  on  their  actual  performance  in 
helping  to  meet  community  credit 
needs. 

In  addition  to  this  rulemaking,  the 
agencies  will  work  together  to  improve 
examiner  training  and  to  increase 
interagency  coordination  regarding 
application  of  standards,  performance  of 
examinations,  assignment  of  ratings, 
and  use  of  enforcement  procedures. 
These  efforts  should  produce  a  CRA 
assessment  process  that  is  less 
burdensome  for  many  institutions  yet 
yields  better  results  for  the  local 
communities  the  law  is  intended  to 
benefit. 

Background 

In  1977,  the  Congress  en.icled  the 
CRA  to  encourage  banks  and  thrifts  to 
help  meet  the  credit  needs  of  low-  and 
moderate-income  communities, 
consistent  with  safe  and  sound  lending 
practices.  In  the  CRA.  the  Congress 
found  that  regulated  financial 
institutions  are  required  to  demonstrate 
that  their  deposit  facilities  serve  the 
I  onvenience  and  needs  of  the 
communities  in  which  they  are 
chartered  to  do  business,  and  that  the 
convenience  and  needs  of  communities 
include  the  need  for  credit  as  well  as 
deposit  services.  The  CRA  has  come  to 
play  an  increasingly  important  role  in 
imf^roving  acci'ss  to  credit  among 
undiT-scrved  communities — both  rural 
and  urban — across  the  country.  L'nder 
the  impetus  of  the  CRA,  many  bnnks 
and  thrifts  opened  new  branches, 
provided  expanded  services,  and  made 
.siibslantial  commitments  to  increase 
lending  toal!  segments  of  societv. 

Despite  these  successes,  the  CRA 
t^xaniination  and  enforcement  svsfem 
h.is  been  criticized.  Financial 
institutions  have  complained  that  policy 
guidance  from  the  supervisor>-  agencit^s 
on  the  CRA  is  unclear  and  that 


examination  standards  are  applied 
inconsistently.  Financial  institutions 
have  also  complained  that  the  CRA 
examination  process  encourages  them  to 
generate  excessive  paperwork  at  the 
expense  of  providing  loans,  ser\'ices, 
and  investments. 

Community,  consumer,  and  other 
groups  have  agreed  with  the  industry 
that  there  are  inconsistencies  in  CRA 
evaluations  and  current  examinations 
overemphasize  process  and 
underemphasize  performance. 
Community  and  consumer  groups  also 
have  criticized  the  regulatory  agencies 
for  failing  to  aggressively  penalize  banks 
and  thrifts  for  poor  performance. 

Believing  that  the  CRA  examination 
and  enforcement  process  can  be 
improved,  the  President  requested  in 
July  1993  that  the  Federal  financial 
supervisory  agencies  reform  the  CRA 
examination  and  enforcement  system. 
The  President  asked  the  agencies  to 
consult  with  the  banking  and  thrift 
industries.  Congressional  leaders,  and 
leaders  of  community-based 
organizations  across  the  country  to 
develop  new  CRA  regulations  and 
examination  procedures  that  "replace 
paperwork  and  uncertainty  with  greater 
performance,  clarity,  and  objectivity." 

Specifically,  the  President  asked  the 
agencies  to  refocus  the  CRA 
examination  system  on  more  objective, 
performance-based  assessment 
standards  that  minimize  compliance 
burden  while  stimulating  improved 
performance.  He  also  asked  the  agencies 
to  develop  a  well-trained  corps  of 
examiners  who  would  specialize  in  CRA 
examinations.  In  undertaking  this  effort, 
the  President  requested  that  the 
agencies  promote  consistency  and  even- 
handedness,  improve  CRA  performance 
evaluations,  and  institute  more  effective 
sanctions  again.st  institutions  with 
consistently  poor  performance. 
To  implement  the  President's 
initiative,  the  four  agencies  held  a  series 
of  seven  public  hearings  across  the 
country  in  1993.  At  those  hearings,  the 
agencies  heard  from  over  250  witnesses. 
Nearly  59  others  submitted  writton 
st.itements.  The  preamble  to  the 
December  proposal  reviewed  the  rtsuJts 
of  those  hearings.  ' 

The  December  Proposal 

The  December  proposal  (.vS  FK  tir4r.fi) 
would  have  eliminated  the  twelve 
assessment  factors  in  the  prts-  nt  CRA 
regulation  and  substituted  a 
performance-based  evaluation  sjstem. 
Under  the  December  proposal,  a 
financial  institution  would  not  ha\e 
been  assessed  on  its  eflorts  to  meet 
community  credit  needs,  nor  on  its 
methods  for  determining  the  cn>dil 


needs  of  its  community.  Rather,  the 
agencies  would  have  evaluated 
institutions  based  on  their  actual 
lending,  service,  and  investment 
performance. 

Generally,  independent  institutions 
with  at  least  $250  million  in  assets  and 
affiliates  of  holding  companies  with  at 
least  S250  million  in  bank  and  thrift 
assets  would  have  been  evaluated  based 
on  some  combination  of  lending, 
service,  and  investment  tests. 
Institutions  would  have  had  to  report  to 
the  agencies  and  make  available  to  the 
public  data  on  the  geographic 
distribution  of  their  loan  applications, 
denials,  originations  and  purchases. 
Small  banks  and  thrifts  could  have 
elected  to  be  evaluated  under  a 
streamlined  method  that  would  not 
have  required  them  to  report  this  data. 
Every  institution  would  have  had  the 
option  to  have  its  performance 
evaluated  based  on  a  pre-approved 
strategic  plan  that  had  been  subjected  Ut 
review  and  comment  by  community- 
based  organizations  and  the  rest  of  the 
public.  However,  the  strategic  plan 
option  would  not  have  relieved  an 
institution  of  its  data  reporting 
obligations. 

There  would  have  been  five  ratings— 
'outstanding,**  "high  satisfactory,"  "low 
satisfactory,**  "needs  to  imprm  e,'*  and 
"substantial  noncompliance" — under 
each  of  the  lending,  investment,  and 
service  tests  so  as  to  measure  with  mon- 
refinement  the  variations  in 
performance  among  institutions.  The 
agencies  proposed  to  have  only  four 
overall  ratings,  however,  as  required  by 
-statute— "outstanding."  "satisfactory." 
"needs  to  improve."  end  "subslanti.il 
noncompliance." 

The  December  proposal  was  origin.illv 
published  with  a  60-day  comment 
period.  This  period  was  extended  for  3lJ 
additional  days  in  view  of  the 
magnitude  of  the  proposed  changes  !» » 
complexity  of  the  issues,  the  level  of 
interest  in  the  subject,  and  delovs 
resulting  from  the  holiday  season  (5y  hk 
5138).  After  considering  the  thousand'- 
of  comments  received,  the  agenci«-s 
produced  the  revised  reguhtions 
proposed  today,  which  respond  lo 
suggestions  in  ihe  comments  while  • 
pre.sen  ing  the  Def.eniber  proposal's  t.v..( 
of  emphasizing  performance  ov»  r 
prr<"ess. 

Overview  of  Comments  on  the 
December  Proposal 

Ciilloctively,  the  agencies  recei-.  ( il 
over  6700  comment  letters  on  the 
December  proposal.  The  agencicK 
ret:e!ved  comment  letters  from 
represtmtatives  of  banks  and  tbrifis. 
consumer  and  community  groups. 
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Congress,  state  and  local  governments, 
and  others  as  shown  in  the  following 
table: 


Agency 


cxx;.. 

Board 
FDIC  . 
OTS  .. 


The  agencies  reviewed  and 
considered  all  of  the  above-described 
comments  concerning  the  December 
proposal.  Comments  are  discussed  in 
greater  detail  in  the  section-by-section 
analysis  of  the  revised  proposal.  As  a 
general  matter,  the  vast  majority  of 
commenters  expressed  support  for  the 
agencies'  goal  of  developing  more 
objective,  performance-based 
assessment  standards  that  minimize 
burden  while  stimulating  improved 
performance.  Many  commenters 
believed  that,  under  the  existing  CRA 
regulations,  the  agencies  focus  too 
closely  on  documentation  of  CRA 
performance  and  too  little  on  actual 
performance.  These  commenters  felt  the 
present  documentation  requirements  are 
overly  burdensome.  Many  commenters 
also  supported  the  agencies'  goal  of 
ensuring  consistency  and 
evenhandedness  among  the  agencies  in 
CRA  evaluations.  Commenters 
supported  enhanced  CRA  examiner 
training  to  increase  consistency.  While 
most  commenters  generally  supported 
the  agencies'  goals  in  amending  their 
CRA  regulations,  many  expressed 
concern  over  some  aspects  of  the 
December  proposal. 

The  Revised  Proposal 

In  General 

The  revised  proposal  retains,  to  a 
significant  extent,  the  principles  and 
structure  underlying  the  December 
proposal  but  makes  significant  changes 
to  the  details  in  order  to  respond  to 
many  of  the  concerns  raised  in  the 
comments.  Like  the  December  proposal, 
the  revised  proposal  would  eliminate 
the  existing  regulation's  twelve 
assessment  factors  and  substitute  a 
performance-based  evaluation  system. 

In  order  to  take  into  account 
community  characteristics  and  needs, 
the  revised  proposal  would  make 
explicit  the  assessment  context  against 
which  the  tests  and  standards  set  out  in 
the  profKised  regulation  would  be 
applied.  This  assessment  context  would 
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Table  of  Comments  Received 


Letters  from 

tanks,  thrifts 

and  their  trade 

associations 


13291 
1236 
2002 
486 


Letters  from 

consumer  and 

community 

groups 


253 
209 
219 
240 


Letters  from 

government 

entities 


78 
54 
71 
62 


Letters 
from  oth- 
ers 


153 

181 

82 

55 


Total 


1813 

1680 

2374 

843 


nchide  consideration  of:  (1) 
Demographic  data  about  the 
community;  (2)  information  about 
:ommunity  characteristics  and  needs; 
3]  information  about  the  institution's 
i^pacity  and  constraints;  (4)  information 
ibout  the  institution's  product  offerings 
and  business  strategy;  (5)  data  on  the 
jrior  performance  of  the  institution;  and 
6)  data  on  the  performance  of  similarly- 
iituated  lenders.  The  agencies,  rather 
than  the  institution,  would  develop  the 
assessment  context  for  each  institution. 
The  agencies  will  neither  require  nor 
request  an  institution  to  provide  data  for 
this  assessment  context,  although  any 
iata  offered  by  an  institution  would  be 
considered. 

As  in  the  December  proposal,  the 
agencies  would  give  particular  attention 
to  the  institution's  record  of  helping  to 
meet  credit  needs  in  low-  and  moderate- 
ncome  geographies.  However,  the 
revised  proposal  would  further 
emphasize  the  institution's  performance 
with  respect  to  low-  and  moderate- 
income  individuals,  and  other 
individuals  and  areas  where 
appropriate,  given  community 
characteristics  and  needs.  The  agencies 
ilso  have  modified  the  definitions  of 
ow-  and  moderate-income  geographies 
in  response  to  concerns  that  the 
definitions  in  the  December  proposal 
were  too  low  for  high  cost  areas.  Under 
the  revised  proposal,  the  qualifying 
ncome  levels  would  be  adjusted  to 
reflect  prevailing  housing  construction 
:osts  or  significant  anomalies  in  family 
income  levels.  The  agencies  would 
make  available  annually  a  list  of 
qualifying  income  levels  by  geographic 
area. 

The  lending,  service  and  investment 
tests  would  continue  to  constitute  the 
jrimary  method  by  which  the  agencies 
would  assess  the  CRA  performance  of 
ndependent  retail  institutions  with  at 
east  $250  million  in  assets  and  affiliates 
of  holding  companies  with  at  least  $250 
million  in  bank  and  thrift  assets. 
^ovvever,  the  revised  proposal  changes 
low  an  institution's  ratings  on  the  three 


tests  would  be  combined  to  produce  the 
institution's  overall  composite  rating. 
The  revised  proposal  would  give 
primacy  to  lending  performance  by 
requiring  an  institution  to  receive  a 
"satisfactory"  or  better  rating  on  the 
lending  test  in  order  to  receive  a 
"satisfactory",  or  better,  overall  rating. 
At  the  same  time,  the  rating  system 
would  increase  the  importance  of  the 
service  and  investment  tests,  because 
the  effect  of  those  tests  on  the  overall 
rating  would  no  longer  be  limited  to 
situations  in  which  an  institution  had 
extraordinarily  strong  or  weak 
performance  on  one  of  the  tests. 

The  agencies  also  have  made 
modifications  to  the  details  of  the 
lending,  service  and  investment  tests  in 
order  to  broaden  their  scope.  Rather 
than  rely  presumptively  on  a  few 
quantitative  measures  that  could  then  be 
adjusted  or  rebutted  by  other 
considerations,  the  tests  would  be  based 
from  the  outset  on  a  broader  range  of 
quantitative  and  qualitative  criteria  that 
would  include  both  those  criteria  that 
formed  the  basis  for  the  presumptive 
ratings  in  the  December  proposal  and 
those  additional  considerations 
contained  in  the  adjustment  and 
rebuttal  sections  of  the  December 
proposal.  The  revised  proposal  therefore 
would  not  use  rebuttable  presumptions 
and  adjustments. 

These  revisions  to  the  lending, 
investment  and  ser\'ice  tests  would 
increase,  rather  than  reduce,  the  number 
of  judgments  that  examiners  would  be 
required  to  make  in  the  examination 
process.  The  agencies  believe  that  a 
CRA  evaluation  system  eliminating  all 
examiner  judgment  would  not  be 
desirable,  even  if  it  were  achievable. 
Preservation  of  examiner  judgment  to 
take  into  account  the  characteristics  and 
needs  of  an  institution's  community  and 
the  capacity  and  constraints  of  the 
institution  is  critical. 

At  the  same  time,  the  agencies  believe 
that  consistency  in  evaluations, 
reduction  in  compliance  burden,  and 
focus  on  performance  are  fully 


consistent  with  the  necessary  degree  of 
examiner  judgment.  The  agendes 
believe  that  the  revised  proposal,  which 
entails  a  series  of  examiner  decisions  in 
reliance  on  detailed  data  concerning  an 
institution's  actual  lending,  service  and 
investment  performance,  would  provide 
the  proper  balance  between  objective 
analysis  and  subjective  judgment.  In 
order  to  minimize  unnecessary 
subjectivity,  the  agencies  have 
attempted  to  provide  more  guidance  in 
the  revised  proposal  as  to  the  standards 
that  examiners  would  apply  to  make  the 
required  judgments. 

In  addition  to  identifying  the  data  that 
would  form  the  basis  for  their 
performance  analysis,  the  information 
that  would  provide  the  background 
assessment  context,  and  the  criteria  that 
would  guide  the  assessments,  the 
agencies  have  proposed  detailed 
performance  rating  profiles  for  each 
rating  level  of  the  lending,  service,  and 
investment  tests.  An  institution's 
performance  need  not  fit  every 
performance  aspect  of  the  typical  profile 
in  order  to  receive  a  certain  rating. 
Exceptionally  strong  performance  on 
some  aspects  can  compensate  for  weak 
performance  on  others.  However,  the 
institution  would  receive  a  rating  which 
is  generally  consistent  with  the 
institution's  overall  performanc-e  on  the 
various  aspects  of  the  profile. 

The  December  proposal  based  its 
presumptive  ratings  on  comparative 
terms,  for  example  whether  an 
institution's  qualified  investments  were 
significant  as  compared  to  its  capital,  or 
whether  an  insignificant  percentage  of 
an  institution's  branches  were  located  in 
or  readily  accessible  to  low-  and 
moderate-income  geographies  in  the 
institution's  service  area.  While  many 
comments  stated  that  these  terms 
should  be  further  defined,  few 
commenters,  despite  a  specific  request 
in  the  December  proposal,  actually 
suggested  what  these  definitions  should 
he. 

The  ratings  profiles  in  the  current 
proposal  continue  to  use  comparative 
terms,  such  as  excellent,  significant,  and 
poor,  without  further  specification. 
Many  comments  agreed  that  the 
mechanical  application  of  numerical 
ratios  would  not  foster  fair  and 
appropriate  CRA  assessments.  The 
agencies  continue  to  believe,  given  the 
wide  diversity  of  institutions  and 
communities,  that  it  is  inadvisable  to 
provide  such  specific  numerical  ranges 
or  ratios.  The  agencies  expect  the 
current  proposal  to  increase  the 
consistency  and  clarity  of  the 
examination  process.  By  identifying  a 
set  of  performance-based  assessment 
criteria,  and  expanding  the  objective 
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performance  data  available  to 
examinations,  institutions  and  the 
public  will  be  better  able  to  evaluate  the 
basis  on  which  examiner  judgments  are 
made.  In  addition,  by  providing  more 
detailed  profiles  that  involve  several 
criteria,  assessment  under  the  current 
proposal  will  not  turn  on  the  evaluation 
of  a  single  factor. 

The  revised  proposal  also  modifies 
the  lending  and  service  tests  for  retail 
institutions  to  emphasize  the 
importance  of  commimity  development 
activities  in  the  assessments  of 
performance  under  those  tests.  In 
addition,  the  revised  proposal  replaces 
the  investment  test  with  a  community 
development  test  for  wholesale  or 
limited  purpose  institutions.  The 
proposal  incorporates  into  this 
community  development  test  both 
community  development  lending  and 
community  development  services  in 
addition  to  qualified  investments. 
Therefore,  under  the  revised  proposal, 
wholesale  or  limited  purpose 
institutions  would  be  subject  only  to  the 
community  development  test. 

The  revised  proposal  would  reduce 
data  reporting  burdens  by  streamlining 
reporting  requirements  to  coincide  more 
closely  with  existing  requirements  and 
eliminating  unnecessary  reporting.  The 
one  significant  new  data  reporting 
requirement  would  be  that  small 
business  and  small  farm  loan  data 
reported  to  the  agencies  would  include 
information  on  the  race  and  gender  of 
small  business  and  farm  borroweyp  to 
respond  to  concerns  that  the  December 
proposal  did  not  give  enough  weight  to 
the  fair  lending  aspect  of  an  institution's 
CRA  performance.  This  concern  is  also 
refiected  in  the  revision  of  the 
provisions  regarding  consideration  of 
illegal  discrimination  to  conform  them 
more  closely  to  existing  regulatory 
language. 

Smaller  banks  and  thrifts  would 
continue  to  be  evaluated  under  a 
streamlined  assessment  method  that 
would  not  require  reporting  of 
additional  lending  data.  However,  the 
streamlined  method  would  be  the 
presumptive  method  for  evaluating 
small  institutions  and  would  be  applied 
to  every  qualifying  institution  unless  the 
institution  affirmatively  requests  an 
alternative  assessment  method.  The 
agencies  have  also  altered  the 
description  of  the  streamlined 
assessment  method  in  order  to  make 
clear  that  this  assessment  is  not 
intended  to  operate  as  an  exemption 
from  the  CRA  rules. 

The  streamlined  assessment  method 
would  continue  to  focus  on  the 
institution's  loan-to-deposit  ratio, 
degree  of  local  lending,  record  of 


lending  to  borrowers  and  geographies  of 
different  income  levels,  and  record  of 
responding  to  complaints.  The 
institution's  fair  lending  record  would 
still  be  taken  into  account  in  assignijig 
a  final  rating.  In  response  to  comments, 
the  agencies  have  eliminated  the 
provision  in  the  December  proposal  that 
made  a  loan-to-deposit  ratio  of  60%  or 
more  presumptively  satisfactory.  The 
revised  proposal  would  consider  an 
institution's  size,  financial  condition, 
and  credit  needs  of  its  service  area  in 
evaluating  whether  its  loan-to-deposit 
ratio  is  reasonable.  The  evaluation 
would  further  consider,  as  appropriate, 
other  lending-related  activities,  such  as 
originations  for  sale  on  the  secondary 
maricet  and  community  development  - 
lending  and  investment. 

Every  institution  would  continue  to 
have  the  option  to  be  evaluated 
pursuant  to  a  pre-approved  strategic 
plan.  The  strategic  plan  option  would 
not  relieve  an  institution  from  any 
reporting  obligations  that  it  otherwisi; 
would  have.  The  revised  propo.sal 
clarifies,  however,  that  small 
institutions  would  not  subject 
themselves  to  any  data  reporting 
responsibilities  by  electing  the  strategic 
plan  option.  The  agencies  also  have 
provided  more  detail  as  to  how  the 
proposed  strategic  plan  option  would 
operate  in  practice. 

The  revised  proposal  has  eliminated 
provisions  that  some  comments 
interpreted  as  "safe  harbors"  from 
examination  or  enforcement  action.  The 
revised  proposal  would  not  make 
substantive  modifications  to  the 
December  provisions  governing  what 
types  of  institutions  are  subject  to  th« 
proposed  regulations,  although  the 
agencies  have  clarified  that  bankers 
banks  would  not  be  covered.  The 
revised  proposal  continues  to  provide 
that  uninsured  branches  of  foreign 
banks  would  not  be  covered  by  the 
proposed  regulations.  However,  the 
agencies  are  aware  that  the  Interstate 
Banking  Efficiency  Act  would  addres-s 
the  CRA  coverage  of  certain  uninsured 
branches  of  foreign  banks.  Should  this 
Act  be  signed  into  law,  the  agencies 
would  modify  the  revised  proposal  to 
reflect  the  new  legal  requirements. 

The  December  proposal  would  have 
made  an  institution  with  an  assigned 
rating  of  "substantial  noncompliance** 
subject  to  an  enforcement  action  under 
12  U.S.C  1818.  A  number  of 
commenters  questioned  the  legal 
authority  of  the  agencies  under  the  CRA 
to  use  assigned  ratings  as  the  basis  for 
an  enforcement  action.  Other 
commenters  endorsed  taking 
enforcement  action  against  institutions 
with  poor  CRA  ratings. 
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The  revised  proposal  includes  the 
enforcement  provisions  from  the 
December  proposal  while  the  agencies 
continue  to  analyze  the  issues  raised  by 
the  comments.  The  agencies  invite 
further  comment  on  these  issues  before 
issuing  a  Hnal  rule. 

The  Lending  Test 

The  lending  test  in  the  December 
proposal  would  have  evaluated — on  the 
basis  of  its  performance  in  relation  to 
other  lenders  subject  to  CRA  and  on  an 
independent  basis — the  extent  to  which 
a  retail  institution  was  making  loans  in 
the  low-  and  moderate-income  portions 
of  its  service  area.  The  test  would  have 
evaluated  an  institution's  lending 
performance  relative  to  other  lenders  by 
comparing  the  institution's  market  share 
of  housing,  small  business,  small  farm, 
and  consumer  loans  in  the  low-  and 
moderate-income  geographies  of  its 
service  area  with  its  share  of  such  loans 
in  the  other  parts  of  its  service  area.  The 
test  would  haye  evaluated  performance 
on  an  independent  basis  by  examining 
the  ratio  of  reported  loans  made  (both 
number  and  amount)  by  the  institution 
in  the  low-  and  moderate-income 
geographies  of  its  service  area  to  the 
reported  loans  made  throughout  its 
entire  service  area  and  the  geographic 
distribution  of  its  reported  loans  across 
the  low-  and  moderate-income 
geographies  of  its  service  area. 

At  the  election  of  the  institution,  the 
agencies  would  have  considered 
indirect  loans  under  the  lending  test. 
Indirect  loans  were  defined  to  include 
loans  made  by  third  parties,  such  as 
lending  consortia,  subsidiaries  of  the 
institution,  non-chartered  affiliates 
funded  by  the  institution,  and  other 
lenders  that  lent  to  low-  and  moderate- 
income  individuals  or  geographies  and 
in  which  the  institution  had  made 
lawful  investments.  The  agencies  would 
have  attributed  indirect  loans  to  an 
institution  in  proportion  to  the  size  of 
the  institution's  investment  in  or 
funding  of  the  third  party  lender  or 
participation  in  the  third  party's  loans, 
provided  the  institution  reported  the 
indirect  loans. 

The  December  proposal  would  have 
made  a  distinction  between  the  ability 
of  an  institution  to  claim  credit  under 
the  lending  test  for  indirect  loans  by  its 
subsidiaries  and  funded  non-chartered 
affiliates  and  its  ability  to  claim  credit 
for  indirect  loans  made  by  other  lenders. 
An  institution  would  have  been  able  to 
claim  credit  for  lending  by  its 
subsidiaries  or  non-chartered  affiliates  if 
the  institution  either  invested  in  the 
entity  or  made  a  loan  to  it.  For  third 
party  lenders,  however,  the  institution 
would  have  been  required  to  make  an 


investment  in  the  entity  (as  opposed  to 
making  a  loan  to  the  entity)  in  order  to 
claim  credit  under  the  lending  test  for 
the  third  party  loans.  The  purpose  of 
this  distinction  was  to  recognize  the 
unique  relationship  between  an 
institution  and  its  subsidiaries  and 
ffiliates,  and  to  give  institutions  and 
their  parent  corporations  greater 
flexibility  to  structure  their  lending  as 
they  saw  fit. 

While  the  foregoing  factors  would 
have  served  as  the  basis  for  a  rating 
under  the  lending  test,  the  Decemter 
proposal  would  have  allowed  the 
agencies  to  adjust  an  institution's 
assessment  upward,  and,  in  exceptional 
cases,  downward.  Upward  adjustment 
might  have  been  warranted  if  the 
institution  made,  for  exarhple,  a 
substantial  amount  of  loans  requiring 
innovative  underwriting  or  loans  for 
which  there  was  special  need,  such  as 
loans  for  multifamily  housing 
construction  and  rehabilitation,  loans 
for  start-up  or  very  small  businesses, 
loans  to  community  development 
organizations  or  facilities,  or  loans  to 
very  low-income  individuals  and 
geographies.  An  institution's  assessment 
ilso  could  have  been  increased  if  it 
operated  a  "second  look"  program  to 
reevaluate  loan  applications  that,  based 
on  an  initial  review,  the  institution  had 
planned  to  deny.  On  the  other  hand,  a 
downward  adjustment  could  have  been 
warranted  if,  for  example,  the 
quantitative  measures  inaccurately 
jortrayed  the  institution's  actual 
ending  ttf  low-  or  moderate-income 
jeographies  or  individuals. 

Commenters  from  both  the  banking 
ndustry  and  the  public  believed  the 
ending  test  contained  in  the  December 
proposal  was  too  narrow  in  its  focus.  In 
>articular,  some  believed  the  test  gave 
nsufficient  emphasis  to  community 
development  lending  and  innovative 
underwriting.  Other  commenters  noted 
that  the  proposed  lending  test  placed 
indue  emphasis  on  the  location  of  the 
jorrower  rather  than  on  the  borrower's 
individual  characteristics  (e.g.,  income). 
Jome  commenters  believed  tiie 
December  proposal  would  have  given 
nstitutions  a  greater  incentive  to  make 
oans  to  high-income  borrowers  located 
n  low-income  geographies  than  to  make 
oans  to  low-income  borrowers  located 
n  high-income  geographies. 

In  response  to  commenters  who 
)elieved  the  December  proposal 
jnderemphasized  the  importance  of 
:ommunity  development  lending,  the 
■evised  proposal  would  treat  such 
ending  as  a  principal  component  of  an 
institution's  lending  performance,  not 
merely  an  adjustment  factor.  The 
revised  proposal  also  defines 
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community  development  loans.  Such 
loans  are  loans  (including  lines  of 
credit,  commitments  and  letters  of 
credit)  that  address  affordable  housii^ 
or  other  community  economic 
development  needs  not  being  met  by  the 
private  market,  provided  such  loans  (1) 
Principally  benefit  low-  or  moderate- 
income  individuals,  businesses  or  small 
farms  with  annual  revenues  less  than  or 
equal  to  $1  million,  or  businesses  or 
farms  that  qualify  as  small  businesses 
under  a  Small  Business  Administration 
program;  (2)  have  not  been  reported  or 
collected  by  the  bank  or  one  of  its 
affiliates  as  home  mortgage  loans,  small 
business  loans,  small  farm  loans,  or 
consumer  loans  for  CRA  purposes, 
unless  the  loans  are  for  multifamily 
dwellings  (as  defined  in  the  Home 
Mortgage  Disclosure  Act  (HMDA)  (12 
U.S.C.  2801  et  seq.)  regulations);  and  (3) 
e.xcept  in  the  case  of  a  wholesale  or 
limited  purpose  bank,  benefit  the  bank's 
service  area(s)  or  a  broader  statewide  or 
regional  area  that  includes  the  bank's 
ser\ice  area(s).  This  definition  clarifies 
that  community  development  loans 
deserving  of  favorable  consideration  are 
those  that  fill  a  void  left  by  the  ordinary 
operation  of  the  private  market.  In 
addition,  it  is  designed  to  prevent 
double-counting  of  all  loans  except  for 
multifamily  housing  loans,  which  the 
agencies  believe  should  be  considered 
both  in  the  distribution  analyses  of  an 
institution's  home  mortgage  lending  and 
for  evaluation  of  its  community 
development  lending  in  order  to 
properly  evaluate  the  value  of  the  loans 
for  CRA  purposes.  Finally,  the 
definition  also  provides  that  an 
institution  will  get  favorable 
consideration  for  a  community 
development  loan  if  it  is  in  the 
institution's  service  area  or  is  in  a 
broader  region  that  includes  the 
institution's  service  area.  This  broader 
geographic  scope  would  recognize  the 
nature  of  some  lending  programs  and 
consortia  that  produce  these  loans.  An 
institution  would  be  evaluated  based  on 
the  number,  amount,  complexity,  and 
innovativeness  of  its  community 
development  loans.* 


'  Examples  of  community  development  loans 
identified  by  the  agencies  include,  but  are  not 
limited  to,  loans  to:  borrowers  in  support  of 
affordable  housing  rehabilitation  and  contruction. 
including  construction  and  permanent  Hnancing  of 
multifamily  rental  property  serving  low-  and 
moderate-income  persons;  not-for-profit 
organizations  serving  primarily  low-  and  moderate- 
income  housing  or  other  community  economic 
development  needs:  borrowers  in  support  of 
community  facilities  in  low-  and  moderate-income 
areas  or  that  primarily  benefit  low-  and  moderate- 
income  individuals:  and  financial  intermediaries 
including,  but  not  limited  to.  Community 
Development  Financial  Institutions  (CDFIs). 
Community  Development  Corporations  (CDCs). 


The  agencies  also  have  revised  the 
lending  test  in  response  to  comments 
that  the  December  proposal  placed 
undue  emphasis  on  the  geography  of  the 
borrower  rather  than  on  the  borrower's 
individual  characteristics.  Under  the 
revised  proposal,  while  the  agencies 
would  continue  to  place  a  heavy 
emphasis  on  the  geographic  distribution 
of  an  institution's  lending,  they  also 
would  consider  favorably  loans  made  to 
low-  and  moderate-income  individuals 
regardless  of  where  the  borrowers 
reside.  The  agencies  would  evaluate  the 
number  and  amount  of  home  mortgage 
loans  to  low-,  moderate-,  middle-,  and 
upper-income  individuals;  the  number 
and  amount  of  loans  to  small  business 
and  small  farms  with  annual  revenues 
less  than  or  equal  to  $1  million;  the 
number  and  amount  of  loans  to  small 
businesses  and  small  farms  by  size  of 
loan;  and,  at  the  institution's  option,  the 
number  and  amount  of  consumer  loans 
to  low-,  moderate-,  middle-,  and  upper- 
income  individuals.  The  revised 
proposal  provides  that  distribution  of 
borrower  characteristics  would  be 
examined  with  particular  reference  to 
the  institution's  service  area,  but  need 
not  be  limited  to  the  institution's  service 
area.  Institutions  would  receive 
favorable  consideration  for  lending  to 
low-  and  moderate-income  individuals 
and  small  businesses  and  farms  outside 
of  their  service  area,  so  long  as  they 
have  not  neglected  these  borrowers 
inside  their  service  area.  The  agencies 
have  also  created  an  assessment 
criterion  regarding  an  institution's  use 
of  innovative  and  flexible  lending 
practices  to  recognize  those  programs 
and  products  that  might  have  been 
cause  for  upward  adjustments  in  the 
December  proposal. 

The  agencies  received  numerous 
comments  on  the  market  share 
component  of  the  lending  test.  Many 
banks  and  thrifts  felt  the  market  share 
test  was  misleading  in  that,  among  other 
things,  it  overlooked  loans  by 
institutions  that  do  not  have  any 
reporting  obligations  under  HMDA  or 
CRA;  Further,  institutions  could  have 
had  service  areas  that  overlapped 
partially,  but  not  completely,  in  ways 
that  would  distort  the  measurement  of 
their  lending  performance  under  the 
test.  Many  also  were  concerned  that  if 
one  bank  increased  its  market  share, 
another  necessarily  would  lose  market 
share;  hence,  the  commenters  suggested 


minority-  and  women-owned  financial  institutions, 
and  low-income  or  community  development  credit 
unions  that  primarily  lend  or  facilitate  lending  in 
low-  and  moderate-income  areas  or  to  low-  and 
moderate-income  individuals  in  order  to  promote 
affordable  housing  and/or  community  economic 
development. 


that  the  market  share  test  could  promote 
a  price  war  among  institutions  trj'ing  to 
make  loans  in  low-  and  moderate- 
income  areas,  potentially  leading  to 
unsafe  and  unsound  banking  practices. 
Banks  and  thrifts  frequently  stated  that 
the  lending  test  in  the  December 
proposal  was  a  form  of  credit  allocation. 
On  the  other  hand,  many  community 
groups  and  government  officials  liked 
the  market  share  test  because  it 
provided  an  objective  and  quantitative 
standard  for  measuring  an  institution's 
CRA  performance.  At  the  same  time,  a 
number  of  community  groups  expressed 
concern  that  the  formula  did  not  take 
into  account  qualitative  differences 
among  loans. 

In  light  of  these  comments,  the 
lending  test  has  been  modified.  The 
lending  test  would  continue  to  give 
significant  weight  to  the  geographic 
distribution  of  an  institution  s  lending; 
and,  as  part  of  the  assessment  context, 
examiners  would  consider,  among  other 
considerations  described  earlier  in  this 
preamble,  the  performance  of  other 
similarly-situated  lenders  where 
appropriate.  In  this  regard,  examiners 
would  use  market  share  and  other 
analyses  to  assist  in  evaluating  the 
geographic  distribution  of  an 
institution's  lending  where  such 
analyses  would  provide  accurate 
insight.  However,  the  proposed 
regulation  does  not  require  examiners  to 
use  any  single  type  of  analysis,  and 
would  not  link  a  particular  market  share 
ratio,  or  any  ratio,  with  a  particular 
lending  test  rating. 

In  considering  the  geographic 
distribution  of  an  institution's  loans,  the 
agencies,  under  the  revised  proposal, 
would  evaluate  the  number  and  amount 
of  an  institution's  loans  in  the  low-, 
moderate-,  middle-,  and  upper-income 
geographies  of  the  institution's  service 
area.  They  also  would  assess  the 
dispersion  of  the  institution's  lending 
throughout  its  service  area.  In  response 
to  concerns  expressed  by  some 
commenters  that  an  institution  might 
limit  the  size  of  its  service  area  to  obtain 
a  better  performance  rating,  the  revised 
proposal  would  penalize  an  institution 
if  too  little  of  its  lending  were  made 
inside  its  service  area. 

While  agreeing  with  the  concept  of 
including  affiliate  and  third-party 
lending  at  the  institution's  option,  many 
industry  commenters  criticized  the 
December  proposal — ^which  would  not 
have  considered  lending  by  chartered  or 
non-funded  affiliates — as  unduly 
restrictive  and  inconsistent  with  the 
corporate  funding  practices  of  certain 
institutions.  Also,  some  community  and 
consumer  groups  expressed  concern 
that  institutions  could  use  third-party 


lending  to  avoid  their  direct  lending 
obligations  and,  in  effect,  "buy  out"  of 
their  CRA  obligations. 

Like  the  December  proposal,  the 
revised  proposal  would  allow 
institutions,  at  their  option,  fo  include 
affiliate  and  third-party  lending  in  their 
lending  record  but  would  make  certain 
changes  to  the  December  proposal  in 
this  regard.  First,  the  revised  proposal 
would  consider  indirect  lending  by  any 
of  an  institution's  affiliates — regardless 
of  whether  the  affiliate  is  chartered  or 
how  it  is  funded.  The  revised  proposal 
would  not  impose  restrictions  on  the 
corporate  structures  of  institutions  and 
their  affiliates. 

Second,  the  rules  regarding  the 
allocation  of  loans  among  affiliates  have 
been  simplified.  The  revised  proposal 
would  also  include  several  new 
provisions  designed  to  prevent  an 
institution  from  selectively  including 
(or  excluding)  its  affiliate  lending. 
Under  the  revised  proposal,  the  agencies 
would  evaluate  an  institution's  affiliate 
lending  when  assessing  the  institutions 
overall  lending  performance,  provided 
the  institution  (or  its  affiliate)  chooses  to 
collect  and  report  the  data  pertaining  to 
such  lending.  If  an  institution  chooses 
to  report  some  of  its  affiliate  loans  in  a 
service  area  for  a  particular  lending 
category,  such  as  home  mortgages,  or 
small  business  loans,  it  would  be 
required  to  report  all  of  its  affiliate  loans 
of  that  category  for  that  specific  ser\ic:e 
area.  An  agency  would  be  able  to 
consider  the  lending  of  an  institution's 
affiliate,  notwithstanding  whether  the 
institution  wants  the  agency  to  consider 
its  affiliate  lending,  if  the  agency  were 
to  determine  that  such  lending  is 
integral  to  the  institution's  business.  An 
affiliate's  lending  would  be  integral  to 
an  institution's  business  if  the 
institution's  operations  closely  involve 
or  support  the  marketing,  management, 
or  other  operation  of  the  affiliates 
lending.  Lending  would  not  be 
considered  integral  to  an  institution's 
business  merely  because  the  institution 
had  a  financial  interest  in  the  affiliate. 

Third,  the  revised  proposal  would  no 
longer  allow  an  institution  to  include 
third  party  loans  with  Its  direct  and 
affiliate  loans  for  purposes  of  assessing 
the  geographic  distribution  of  the 
institution's  lending  or  the  distribution 
of  its  lending  across  borrower 
characteristics.  Under  the  revised 
proposal,  third  party  loans  could  be 
attributed  to  an  institution  only  if  they 
meet  the  definition  of  community 
development  loans.  This  change 
responds  to  comments  from  community 
and  consumer  groups  who  expressed 
concern  that  institutions  could  use 
third-party  lending  to  avoid  their  direct 


51238 


Faderal  Regisler  /  Vol. 


UMI 


lending  ohbgsticns  and.  in  effect,  "buy 
out"  of  their  CRA  obligations.  The 
revised  proposal  alsovrould  opeiate  to 
relieve  third  party  lenders  of  the  burden 
of  reporting  tne  geographic  location  of 
their  koans  that  couid  have  been  placed 
on  then  bgr  the  December  proposal. 

The  Investment  Test 

In  the  December  proposal,  retail 
institutions  as  well  as  wholesale  or 
limited  purpose  institutions  would  have 
been  evalu^ed  under  the  investment 
test  based  on  the  amount  of  assets  they 
had  devoted  to  "qualified  investments" 
in  comparison  to  their  risk-based 
capital.  The  focus  of  the  investment  test 
would  have  been  on  the  uhimate  impact 
of  an  institution's  investment  rather 
than  the  investment  per  se.  Therefore, 
qualified  investments  would  not  have 
been  credited  under  the  test  unless  they 
had  a  demonstr^le  impact,  eg.,  in 
providing  loans  or  community 
development  prefects  that  benefit  low- 
and  moderate-income  individuals  and 
geographies. 

Qualified  investments  would  have 
included  lawful  investments  that  beneBt 
low-  and  moderate-income  geographies 
or  individuals  in  an  institution's  service 
area.  Examples  of  such  investments 
would  have  included  those:  (1)  in 
support  of  local  affordable  housing  and 
community,  economic,  or  small 
business  development;  (2)  in 
community  devek^ment  finaiicial 
institutions,  community  development 
corporatitms.  community  development 
projects,  small  business  investment 
companies  (including  specialized  small 
business  investment  companies),  and 
minority-  and  vfomen-owned  financial 
institutions  and  other  community 
development  financial  intermediaries; 
(3)  in  consortia  or  other  entities  serving 
low-  and  moderate-income  individuals 
and  areas;  and  (4)  in  state  and  local 
government  agpncy  housing  bonds  or 
state  and  local  government  revenue 
bonds  specifically  aimed  at  helping  tow- 
and  moder^o-income  areas  and 
individuals.  Eligible  grants  and  the 
donation  or  sale  on  favorable  terms  of 
branches  to  minority-  or  v«)men-owned 
Hnancial  institutions  also  would  have 
counted  as  qualifying  investments. 

The  agencies  could  have  adjusted  an 
institution's  rating  upward  under  the* 
investment  test  to  take  into  account 
whether  the  instikiition's  investments 
were  particularly  innovative  or  met  a 
special  need  or  whether  the  institutioo's 
activities  in  connection  with  the 
investments  were  particularly  complex 
or  intensive.  The  agBctcies  also  would 
have  been  able  to  adjust  an  institution's 
rating  upward  if  the  institution  had 
made  a  large  amount  of  investments  that 
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^  rould  have  been  qualified  investments 
except  that  they  failed  to  benefit  the 

ipstitution's  service  area.  Downward 
i  djustments  would  have  been  justified 
( nty  in  exceptiiMial  cases. 

Gommenters  criticized  several  aspects 
( f  the  proposal.  Most  notably,  many 
I  anking  industry  commenters  expressed 
( issatisfaction  with  the  test's  focus  on 
the  amount  of  qualified  investments 
relative  to  an  institution's  risk-based 
c  apital.  They  felt  reliance  on  any  such 
i  ivestment-to-capital  ratio  would 
I  nfairiy  penalize  well-capitalized 
institutions.  Community  groups 
Qommented  on  various  aspects  of  how 
t  le  term  "qualified  investments"  was 
(  efined  and  the  banking  industry 
criticized  the  restriction  that  qualified 
i  [1  vestments  must  benefit  the 
institution's  service  area. 

The  investment  test  in  the  revised 
I  roposal  has  been  modified  to  address 
t  le  principal  concerns  raised  in  the 
domments.  The  reliance  on  the  ratio  oif 
dualified  investments  to  risk-based 
(spital  has  been  eliminated.  Rather, 
under  the  revised  proposal,  the  agencies 
Would  focus  on  the  dollar  amount  of  the 
institution's  qualified  investments 
(Independent  of  the  institution's 
capital),  the  innovativeness  and 
Oomplexity  of  the  qualified  investments 

d  their  connection  to  credit  needs, 

d  the  institution's  responsiveness  to 
it  and  community  economic 
levelopment  needs. 

Further,  the  revised  proposal  clarifies 

e  definition  of  "qualified 

vestments."^  Qualified  investments 


^  Examples  of  qualified  investments  identiRed  by 
tlie  agencies  incfide,  Iwr  are  not  Ihntted  to, 
iitvestments  and  grants;  in  or  to  financial 
iHtermediams  (including,  but  not  limited  toCDFIs. 
CpCs.  minority-  and  women-owned  financial 
iBstitutions,  and  low-income  or  community 
c  Bvefopment  credit  unions)  that  primarily  lend  or 
E  cilitate  lending  in  low- and  moderate-income 
a  eas  or  lo  low-  and  moderate- income  individoals 
i  I  Older  to  promote  affordable  bousing  and/oi 
c  )mmunity  economic  development;  in  support  of 
Ofganizations  engaged  in  affordable  housing 
rehabilitation  and  construction,  including 
rtultifamily  rental  housing:,  in  support  of 
organizaUons  promoting  small  biisinesses. 
itcluding  Small  Business  Investment  Companies 
($BICs).  and  specialized  SBICs;  in  and  to  not-for- 

ofit  organizations  serving  low-  and  modorate- 
iicome  housing  needs  and/or  other  commonity 
lonomic  development  needs;  to  support  or 
velop  facilities  that  promote  community 
:onomic  development  in  low-  and  moderate- 
come  areas  or  for  low-  and  moderate-income 
divlduaU,  such  as  day  care  bcifities.  in  projects 
eligible  for  low-income  bousing  tax  credits;  in  state 
and  nruimcipal  oblig^ions  that  specifically  support 
affordable  housing  or  other  community  economic 
envelopment  (o  benefit  low-  and  moderate-income 
itdividmis  or  areas:  lo  not-for-profit  organizations 
serving  low-  and  moderate-income  housing  and/ or 
oiher  comfluinixy  economic  development  needs, 
such  as  home-ownership  counseling,  home 
riaintenance  omnselmg,  credit  counseling,  and 
qher  financial  services  education:  and  in  or  to 


are  lawful  investments,  deposits, 
membership  ^ares  in  a  credit  union, 
and  grants  that  primarily  "benefit  low-  or 
moderate-income  individuals  or 
businesses  or  farms  with  under  Si 
million  in  annual  revenues  or  that 
qualify  as  small  businesses  under  SBA 
regulations:  and  that  address  affordable 
housing  (including  multifemily  rental 
housing)  or  other  community  economic 
development  needs  that  are  not  being 
met  in  the  normal  course  of  business  by 
the  private  market.  The  agencies  intend 
the  limitation  regarding  needs  not  being 
met  by  the  private  market  to  exclude 
untargeted  municipal  bonds  and 
standard  mortgage-backed  securities. 
The  revised  proposal  also  would  clarify 
that  grants,  membership  shares  in  a 
credit  union,  and  other  non-loan 
financial  support  can  qualify  as 
qualified  investments.  Under  the 
definition,  a  qualified  investment  would 
not  otherwise  be  disqualified  because  an 
institution  receives  favorable  treatment 
(for  example  as  a  tax  deduction  or 
credit)  for  them  under  the  Internal 
Revenue  Code.  In  addition,  under  the 
revised  proposal,  qualified  investments 
no  longer  would  need  to  benefit  an 
institution's  service  area,  provided  the 
investments  benefit  a  broader  statewide 
or  regional  geographic  area  that  includes 
the  institution's  service  area.  This 
change  would  conform  with  the  broader 
geographic  scope  permitted  for 
community  development  loans 
discussed  previously. 

The  revised  proposal  deletes  the 
definition  of  small  business  from  the 
E>ecember  proposal  that  some 
comm^iters  criticized  as  too 
complicated.  Instead,  the  qualified 
investment  and  community 
development  loan  definitions  refer  to 
investments  and  loans  that  benefit 
businesses  with  annual  revenues  under 
$1  million  or  that  would  qualify  as 
small  businesses  under  a  Small 
Business  Administration  program.  The 
$1  million  figure  was  chosen  because  it 
is  used  in  Regulation  B  to  differentiate 
among  borrowers  for  requirements 
concerning  adverse  action  notices  and 
application  retention.  The  new 
proposed  definiticms  also  maintain  a 
treatment  of  smaU  business  that 
conforms  to  the  ^A  definitions,  as 
required  by  law  Ux  federal  agencies. 

As  described  more  fully  later  in  this 
preamble,  under  the  revised  proposal, 
wholesale  or  limited  purpose  banks 
would  be  subject  to  evaluation  under 


organizations  supporting  activities  essential  to  the 
capacity  of  low-  and  moderate-income  individuals 
or  geographies  to  titiltze  credit  or  to  sitstain 
economic  development. 


the  new  community  development  test 
rather  than  under  the  investment  test. 

The  Service  Test 

The  December  proposal  would  have 
evaluated  an  institution's  OlA  service 
performance  primarily  on  the  basis  of 
the  percentage  of  its  branches  located  in 
or  readily  accessible  to  low-  and 
moderate-income  geographies.  The 
percentage  of  branches  that  an 
institution  would  have  been  expected  to 
have  in  or  seadily  accessible  to  low-and 
moderate-income  geographies  in  each 
service  area  would  have  depended,  in 
part,  on  the  number  of  such  geographies 
in  the  service  area.  Under  the  December 
proposal,  institutions  would  not  have 
been  required  to  expand  the  size  of  their 
branching  network  or  to  operate 
branches  at  a  loss. 

The  agencies  would  have  been  able  to 
adjust  an  institution's  service  record 
upward  or  downward  to  reflect  more 
accurately  its  branch  service  to  lowor 
moderate-income  geographies  or 
individuals,  but  downward  adjustments 
would  have  been  made  only  in 
exceptional  cases.  In  determining  the 
appropriateness  and  degree  of  any 
adjustment,  the  agencies  would  have 
considered:  (1)  the  institution's  record 
of  opening  and  closing  branches;  (2) 
whether  branches — wherever  located — 
were  actually  serving  low-  and 
moderate-income  individuals;  (3)  any 
significant  differences  in  the  quality, 
quantity  or  types  of  services  offered  to 
low-  or  moderate-income  individuals  or 
geographies;  and  (4)  similar  factors.  The 
agencies  also  could  have  adjusted  an 
institution's  rating  upward  to  reflect  a 
strong  record  of  providing  or  supporting 
other  services  that  promote  credit 
availability  for  low-  and  moderate- 
income  individuals  or  geographies. 
Particular  weight  would  have  been 
given  to  credit  and  home-ownership 
counseling,  small  and  minority-owned 
business  counseling,  low-cost  check- 
cashing,  and  low-cost  deposit  services. 

The  service  test  contained  in  the 
revised  proposal  would  change  the 
service  test  contained  in  the  December 
proposal  in  response  to  comments 
received  by  the  agencies.  In  crafting  the 
December  proposal,  the  agencies  were 
guided  by  a  belief  that  ready  access  to 
branches  is  a  critical  factor  in  the 
availability  of  credit  and  deposit 
services  in  a  community.  However, 
many  banking  industry  representatives 
commented  that  the  service  test  placed 
too  much  emphasis  on  "brick  and 
mortar"  branches  (i.e.,  permanent 
staffed  banking  facilities).  The 
commenters  noted  that  although 
branches  are  still  valuable,  present 
technology  has  made  the  need  for 


branches  less  imperative  to  the 
provision  of  banking  services.  On  the 
other  hand,  many  consumer  groups 
stressed  that,  despite  changes  in 
technology,  brick  and  mortar  branches 
continue  to  have  symbolic  and  practical 
relevance  to  credit  availability.  A 
number  of  commenters  emphasized, 
however,  that  evaluations  based  on  the 
mere  presence  of  brick  and  mortar 
facilities  is  not  sufficient.  Rather,  the 
agencies  must  consider  the  actual 
services  that  are  provided. 

In  light  of  these  comments,  the 
agencies  have  decided  to  modify  the 
service  test  so  that  "brick  and  mortar" 
branches  no  longer  would  serve  as  the 
overwhelming  factor  in  assessing  an 
institution's  service  performance, 
although  they  still  would  receive 
prominent  consideration.  Under  the 
revised  proposal,  equal  weight  would  be 
given  to  the  actual  services  provided  to 
low-  and  moderate-income  geographies. 

Under  the  revised  proposal,  the 
agencies  would  evaluate  an  institution's 
systems  for  delivering  retail  tanking 
services  (where  the  term  "systems" 
includes,  among  9ther  things,  branches, 
automated  teller  machines  (ATMs),  loan 
production  offices,  banking  by 
telephone  or  computer,  mobile 
branches,  and  bank-at-work  or  by-mail 
programs)  by:  (1)  assessing  the 
distribution  of  the  institution's  branches 
and  ATMs  among  low-,  moderate-, 
middle-,  and  upper-income  geographies; 
(2)  reviewing  the  institution's  record  of 
opening  and  closing  branches  and 
ATMs;  (3)  assessing  the  range  of 
services  provided-in  low-,  moderate-, 
middle-,  and  upper-income  geographies: 
and  (4)  evaluating  the  availability  of 
ahemative  systems  for  delivering  retail 
banking  services. 

In  addition,  the  agencies  would 
evaluate  the  extent  to  which  an 
institution  provides  community 
development  services  and  the 
innovativeness  and  responsiveness  of 
such  services,  given  the  needs  of  the 
institution's  community  and  the 
capacity  and  constraints  of  the 
institution.  The  revised  proposal  defines 
community  development  services  as 
services  that  primarily  benefit  low-  and 
moderate-income  individuals, 
businesses  or  farms  with  annual 
revenues  less  than  or  equal  to  $1 
million,  or  businesses  or  farms  that 
qualify  as  small  businesses  under  a 
Small  Business  Administration  program 
and  that  address  affordable  housing 
(including  multifemily  rental  housing) 
or  other  community  economic 


development  needs  that  are  not  being 
met  by  the  private  maritet.' 

The  Community  Development  Test  for 
Wholesale  or  Limited  Purpose 
Institutions 

Under  the  December  proposal, 
wholesale  or  limited  purpose 
institutions  were  defined  as  insured 
depository  institutions  that  are  in  the 
business  of  extending  credit  to  the 
public  but  do  not  make  a  significant 
amount  of  reportable  loans  {i.e.,  home 
mortgage,  consumer,  small  farm  and 
small  business  loans).  These  would 
have  included  institutions  that  make 
primarily  large  commercial  loans,  as 
well  as  credit  card  banks,  and  similar 
institutions.  The  December  proposal 
would  have  required  an  evaluation  of 
the  CRA  performance  of  these 
institutions  primarily  under  the 
proposed  investment  test. 

Performance  under  that  test  would 
have  been  measured  based  on  the 
amount  of  an  institution's  assets 
devoted  to  qualified  investments  as 
compared  to  its  risk-based  capital. 
Qualified  investments  would  have 
consisted  of  lawful  investments  that 
benefited  low-  and  moderate-income 
geographies  or  individuals  in  an 
institution's  service  area,  including 
investments  that  supported  local 
affordable  housing  and  community, 
economic,  or  small  business 
development.  Eligible  grants  and  loans 
that  would  have  constituted  a  qualified 
investment  also  would  have  been 
included  within  the  investment  test.  In 
assigning  the  overall  rating  for 
wholesale  or  limited  purpose 
institutions,  the  institution's  investment 
test  rating  could  have  been  increased 
one  level  for  outstanding  performance 
and  decreased  one  level  for  a 
"substantial  noncompliance"  rating  on 
the  service  test. 

In  light  of  the  comments  received,  the 
revised  proposal  would  replace  the 
investment  lest  with  the  community 
development  test  as  the  primary-  test  for 
wholesale  or  limited  purpose 
institutions.  A  number  of  commenters 
considered  the  investment  test  loo 


'  Examples  of  community  developrnprii  mtvk  cs 
would  include,  among  other  things:  providing 
technical  expertise  for  not-for-profit  orgonizatinns 
serving  low-  and  moderate-income  housing  npe<is 
and/or  economic  growth  and  development,  lending 
executives  to  organizations  facilitating  affordable 
housing  construction  and  rehabilitation  and/or 
development  of  affordable  housing:  providing  credit 
counseling,  home  buyers  counseling,  home 
maintenance  counseling,  and/or  financial  planning 
to  promote  community  economic  development  and 
affordable  housing,  school  savings  programs,  and 
other  financial  services  education;  and  offering 
lifeline  deposit  services,  low-cost  or  free 
government  check  cashing,  or  participating  in  an 
electronic  benefit  transfer  network. 
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narrowly  focused  to  use  as  a  tool  for 
assessing  the  CRA  performance  of 
wholesale  or  limited  purpose 
institutions  and  suggested  replacing  the 
test  with  a  test  that  focused  on 
community  development  activities  more 
generally. 

The  community  development  test  in 
the  revised  proposal  would  focus  on  a 
wholesale  or  limited  purpose 
institution's  record  in  helping  to  meet 
the  credit  needs  of  its  service  area 
through  qualified  investments. 
community  development  lending,  and 
community  development  services.  In 
general,  these  community  development- 
related  activities  would  be  similar  to  the 
community  development  aspects  of  the 
lending  and  service  tests,  and  would 
adopt  the  definition  of  qualiBed 
investments  used  in  the  investment  test 
in  the  revised  proposal.  The  community 
development  test  also  would  consider 
small  business  and  small  farm  loans  as 
well  as  loans  to  low-  and  moderate- 
income  individuals  and  geographies  as 
community  development  loans,  whether 
or  not  reported  or  collected  under  the 
data  collection  requirements  of  the 
revised  proposal. 

Several  commenters  believed  the 
December  proposal's  definitions  of 
wholesale  or  limited  purpose 
institutions  did  not  clearly  distinguish 
between  these  types  of  institutions  and 
retail  institutions.  Some  commenters 
also  suggested  that  these  institutions  be 
permitted  to  conduct  a  certain  amount 
of  incidental  retail  lending  without 
losing  their  wholesale  or  limited 
purpose  institution  status.  Several 
comments  suggested  that  an  institution 
should  have  the  opportunity  to  confirm 
its  status  as  a  wholesale  or  limited 
purpose  institution  with  the  agencies  in 
advance  of  being  examined. 

In  response  to  these  comments,  the 
revised  proposal  would  clarify  which 
institutions  would  be  considered 
wholesale  or  limited  purptose 
institutions  for  purposes  of  CRA.  The 
definition  for  institutions  eligible  for 
wholesale  or  limited  purpose 
designation  would  be  as  follows:  (1) 
wholesale  institutions  are  institutions 
that  are  not  in  the  business  of  extending 
home  mortgage,  small  business,  small 
farm,  or  consumer  loans  to  retail 
customers;  and  (2)  limited  purpose 
institutions  are  institutions  that  offer 
only  a  narrow  product  line  (such  as 
credit  cards  or  automobile  loans)  to  a 
national  or  regional  market  An 
institution  would  not  be  considered  in 
the  business  of  extending  loans  to  retail 
customers  if  it  does  not  bold  itself  out 
to  the  retail  pidilic  as  providing  such 
loans  and  the  institution's  revenues 
from  extending  such  loans  are  . 
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i  isignificant  when  compared  to  its 
( verall  lending  operations.  An 
i  istitution  could  conduct  some  ' 
i  icidental  retail  lending  if  the  retail 
i  Gtivity  would  not  cause  the  institution 
t  >  exceed  these  limitations.  However,  a 
s  >called  "niche  institution"  (an 
i  istitution  that  is  in  the  business  of 
1  mding  to  the  public  but  which 
s  lecializes  in  certain  types  of  retail 
1  )ans  or  extending  credit  to  a  class  of 
I  orrowers  with,  for  example,  certain 
f  nancial  or  professional  characteristics) 
\  fould  not  generally  qualify  as  a 
V  wholesale  or  limited  purpose 
i  istitution. 

The  revised  proposal  also  would 
r  jquire  an  institution  that  elects  to  be 
« iraluated  as  a  wholesale  or  limited 
J  urpose  institution  to  file  a  written 
r  jquest  with  the  appropriate  agency  and 
r  jceive  confirmation  of  its  status  before 
t  le  commencement  of  the  examination. 

I  he  agencies  will  issue  guidelines 
r  jgarding  how  long  in  advance  of  a 
scheduled  examination  an  institution 
r  lust  file  its  request,  and  under  what 

c  rcumstances  an  institution  will  have 
t )  reapply  to  retain  wha|esale  or  limited 
f  urpose  status.  An  institution  whose 
r  fquest  for  wholesale  or  limited  purpose 
s  atus  has  been  denied  by  the 
a  Dpropriate  agency  would  be  evaluated 
u  nder  the  tests  applicable  to  retail 
i  istitutions.  small  institutions,  or  an 
i:  istitution  with  approved  strategic 
f  lens,  asappropriate. 

The  OTS  did  not  include  provisions 
f  )r  wholesale  or  limited  purpose  thrifts 
i: » its  version  of  the  December  proposal. 

I I  response  to  comments,  the  OTS's 
r  !vised  proposal  includes  provisions 

t  lat  would  allow  thrifts  the  opportunity 
t )  request  designation  as  a  wholesale  or 
1  mited  purpose  institution. 

i  mall  Institution  Assessment  Option 

The  December  proposal  would.bave 
c  Ffered  small  banks  and  thrifts  the 
c  3tion  of  choosing  to  be  evaluated 
I  nder  a  streamlined  assessment  method. 
1  he  regulations  would  not  have 
i  nposed  upon  smaU  instituticms  the 
(  ata  collection  requirements  imposed 
c  n  other  institutions.  The  agencies 
pressed  in  the  preamble  to  the 
cember  proposal  that, 
twithstanding  the  different 
sessment  methods,  examinations  of 
all  banks  and  thrifts  would  have  been 
eaningful  examinations  and  would  not 
ve  been  implemented  as  de  facto 
emptions. 

Small  banks  and  thrifts  were  defined 
in  the  December  proposal  as 
independent  institutions  with  assets  of 
li  tss  than  $250  million  or  members  of 
li  olding  companies  the  total  banking 
a  id  thrift  assets  of  which  are  less  than 
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$250  million.  A  small  institution's  CRA 
rating  under  the  December  proposal 
would  have  been  based  primarily  on  its 
lending  record.  An  institution  would 
have  been  presumed  to  receive  a 
"satisfactory"  rating  if  it  had  a 
reasonable  loan-to-deposit  ratio,  made 
the  majority  of  its  loans  locally,  bad  a 
good  loan  mix  (i.e.,  made  a  variety  of 
loans  to  the  extent  permitted  by  law  and 
regulation  and  lent  across  economic 
levels),  had  no  legitimate,  bona-fide 
complaints  from  community  seem  hers, 
had  not  committed  an  isolated  act  of 
illegal  discrimination  of  which  it  had 
knowledge  that  it  had  not  corrected 
fully  or  was  not  in  the  process  of 
correcting  fully,  and  had  not  engaged  in 
a  pattern  or  practice  of  illegal 
discrimination  that  it  had  not  corrected 
fully.  If  an  institution  was  required  to 
report  loans  under  the  HMDA,  the 
institution  also  would  have  been 
required  to  have  a  reasonable 
geographic  distribution  of  reported 
loans. 

A  small  institution  that  met  each  of 
the  standards  for  a~"satisfactory"  rating 
and  exceeded  some  or  all  of  those 
standards  could  have  received  an 
overall  rating  of  "outstanding" 
defending  on  the  degree  to  whidi  it 
exceeded  the  criteria  for  a  "satisfactory" 
rating  and.  at  its  option,  its  record  of 
making  qualified  investments  and  its 
record  of  providing  services.  If  a  small 
institution  foiled  to  meet  or  exceed  all 
of  the  standards  for  a  "satisfactory" 
rating,  the  relevant  agency  would  have 
conducted  a  more  extensive 
examination  of  the  institution, 
including,  at  the  option  of  the 
instifution.  an  examination  of  its 
investment  and  service  performance. 
Also,  if  a  small  institution  operated  in 
more  than  one  service  area,  the  relevant 
agency  would  have  evaluated  the 
institution's  performance  in  all  of  those 
service  areas. 

Many  community  and  consumer 
group  commenters  asked  the  agencies  to 
eliminate  the  small  institution 
assessment  method  because  they 
believed  that  it  would  operate  as  an 
exemption  for  qualifying  institutions. 
However,  many  banks  and  thrifts,  as 
well  as  the  weight  of  Congressional 
comments,  supported  the  streamlined 
approach.  The  agencies  have  retained    - 
the  streamlined  assessment  method  as 
modified  in  the  revised  proposal.  The 
agencies  also  have  retained  the 
December  proposal's  exemption  of  small 
institutions  from  the  new  data 
collection  and  reporting  requirements 
for  small  business,  small  farm  and 
community  development  loans, 
although  the  agencies  have  clarified  that 
small  institutions  would  not  be 


subjected  to  those  requirements  because 
they  request  to  be  evaluated  under  the 
strategic  plan  assessment  option. 

TTie  agencies  reiterate,  however,  that 
they  do  not  intend  by  the  proposal  to 
exempt  small  institutions  from  the  CRA 
or  subject  them  to  a  less  demanding 
standard  of  performance.  The  revised 
proposal  has  been  redrafted  so  that  the 
format  of  the  small  institution  approach 
is  more  straigjitforward.  The  revised 
proposal  firs  states  the  criteria  that  the 
agencies  would  use  to  assess  the 
performance  of  a  small  institution,  and 
then  describes  the  performance  levels 
that  correspond  to  satisfactory 
performance.  As  under  the  tests  for  large 
retail  institutions,  the  agencies  have 
eliminated  the  structure  of  rebuttable 
presumptions  and  have  proposed  a 
rating  profile.  A  small  institution's 
performance  need  not  fit  every  aspect  of 
the  rating  profile  describing 
"satisfactory"  performance  for  it  to 
receive  that  rating.  Exceptionally  strong 
performance  on  some  aspects  can 
compensate  bx  weak  performance  on 
others  provided  the  institution's  overall 
performance  is  consistent  with  the 
rating  profile.  Small  institutions  that  do 
not  meet  the  standards  for  a 
"satisfactory"  record  would  be  given  the 
approfMiate  rating  without  the  necessity 
of  a  "closer  review." 

Some  commenters  expressed  concern 
that  under  the  December  proposal  an 
institution  would  be  required  to 
affirmatively  elect  to  be  examined  under 
the  streamlined  assessment  method  and 
suggested  that  the  streamlined  method 
be  the  default  examination  procedure 
unless  a  qnalifyii^  institution  elects 
another  assessment  method.  The 
agencies  a^ee  and  have  drafted  the 
revised  proposal  accordingly. 

Commenters  representing  holding 
companies  and  small  institutions  that 
are  affiliates  of  holding  companies  with 
total  banking  and  thrift  assets  over  $250 
million  laged  that  tlie  $250  million 
asset  limit  take  into  consideration  only 
the  assets  of  the  subject  bank  or  thrift 
and  not  the  aggregate  amount  of  bank 
and  thrift  assets  held  by  the  holding 
company  or,  alternatively,  that  the  asset 
limit  be  raised.  Many  f^mmunity  and 
govenunental  groups,  on  the  otiiet  hand, 
believed  that  tke asset  limit  should  be 
lowered.  After  considering  all  of  the 
comments,  the  agencies  have  decided  to 
retain  the  definition  of  small  institution 
set  forth  in  the  December  proposal.  No 
compelling  evidence  was  presented  to 
support  a  change  of  the  asset  limit. 
Further,  the  revised  proposal  reflects  the 
notion  that  tite  CRA  performance  of  a 
small  independent  institution  or  small 
affiliate  institatun  of  a  small  holding 
company  should  be  measured  against 


different  standards  than  a  small 
institution  affiliate  of  a  larger  holding 
company.  The  consideration  of 
assessment  context  added  in  the  revised 
proposal  will  permit  the  agencies  to 
make  this  differentiation.  TTie  larger 
holding  company  could  be  expected  to 
provide  support  and  assistance  to  a    ' 
degree  not  available  to  a  small 
indepjendent  institution  or  to  an  affiliate 
institution  of  a  small  holding  company. 

Many  commenters  from  small 
institutions  criticized  the  presumption 
in  the  December  proposal  that  a  60% 
loan-to-deposit  ratio  was  reasonable. 
These  commenters  pointed  out  that 
economic  conditions,  institutional 
capacity  and  other  constraints  may 
result  in  loan-to-deposit  ratios 
significantly  below  this  figure.  Although 
the  agencies  did  not  intend  the 
December  proposal  to  suggest  that  a 
loan-to-deposit  ratio  below  60%  would 
have  been  presumed  less  than 
reasonable,  the  agencies  have 
eliminated  the  use  of  any  fixed 
percentage.  Instead,  the  revised 
proposal  would  require  that  an 
institution's  loan  to  deposit  ratio, 
adjusted  for  seasonal  variation  and,  as 
appropriate,  other  lending  related 
activities,  must  be  reasonable  given  the 
institution's  size,  financial  condition, 
and  the  credit  needs  of  its  service  area. 
The  adjustment  for  lending  related 
activities,  such  as  secondary  market 
sales  and  community  development 
lending  and  investment,  is  new  in  the 
revised  proposal.  This  provision 
responds  to  concerns  that  institutions 
that  package  and  sell  their  loans  would 
be  disadvantaged,  compared  to  portfolio 
lenders,  by  a  strict  loan-to-deposit  ratio 
test.  The  proposed  adjustment  also 
addresses  concerns  raised  by 
commenters  that  the  small  institution 
assessment  method  in  the  December 
proposal  would  have  ignored  the 
community  development  lending 
performance  of  small  institutions. 
Many  industry  commenters  also 
criticized  the  requirement  in  the 
December  proposal  that,  to  be  presumed 
to  be  performing  satisfactorily,  an 
institution  would  have  needed  a  good 
loan  mix,  which  would  have  included 
offering,  to  the  extent  permitted  by  law, 
a  variety  of  loans  to  customers  across 
economic  levels.  These  commenters 
were  concerned  that  an  institution 
would  hare  been  required  to  offer  all 
permissible  loan  products  to  all 
customers.  The  agencies  agree  that  the 
focus  on  the  types  of  products  offered 
was  inconsistent  with  the  tenor  of  the 
proposed  regulation  as  a  whole  and 
have  altered  ttie  criteritMi  in  the  revised 
proposal  to  eliminate  any  requirement 
concerning  the  types  of  products  that  an 


institution  offers.  The  revised  proposal 
would  retain  the  aspect  of  the  criterion 
focussing  on  lending  to  customers 
across  economic  levels. 

In  a  related  change,  the  revised 
proposal  would  broaden  the  criterion  in 
the  December  proposal  concerning  the 
distribution  of  loans  by  institutions 
required  to  report  loan  data  under 
HMDA.  The  revised  proposal  would 
explicitly  provide  that  the  agencies 
would  consider  the  geographic 
distribution  of  loans  of  all  small 
institutions,  not  just  these  subject  to 
HMDA.  The  agencies  believe  this 
consideration  was  implicit  in  the 
December  proposal,  which  required 
lending  across  economic  levels.  In  any 
event,  the  agencies  do  not  intend  this 
change  to  result  in  any  increased 
documentation  burden  on  small 
institutions.  The  geographic  analysis 
would  be  performed  by  the  agencies' 
examiners  and  would  not  be  required  of 
the  institutions. 

The  agencies  also  received  comments 
questioning  the  meaning  of  the  criterion 
in  the  Etecember  proposal  focussing  on 
the  complaint  record  of  small 
institutions.  Because  of  concerns  by 
commenters  that  a  "legitimate,  bona- 
fide  complaint"  was  not  adequately 
defined,  the  agencies  have  now 
proposed  a  criterion  that  would  focuS 
on  the  institution's  record  of  taking 
appropriate  action,  as  warranted,  in 
response  to  written  complaints  about  its 
CRA  performance. 

Many  commenters  expressed  concern 
that  the  December  proposal  was  unclear 
regarding  the  circumstances  under 
which  a  small  institution  could  have 
earned  an  "outstanding"  or  less  than 
"satisfactory"  rating.  The  changes  in  the 
revised  proposal  clarify  and  conform  the 
treatment  of  small  banks  to  the 
requirement  proposed  for  large  retail 
institutions— that  lending  performance 
must  be  "satisfactory"  for  an  institution 
to  receive  an  overall  satisfactory  rating. 
Under  the  revised  proposal,  the  agencies 
would  consider  a  small  institution's 
investment  and  service  performance  in 
order  to  determine  whether  it  is  eligible 
for  an  "outstanding"  rating.  Strong 
investment  or  sen'ice  performance 
could  help  boost  a  small  institution's 
rating  to  the  "outstanding"  level.  Poor 
investment  or  service  performance 
would  not  lower  a  small  institution's 
rating  below  "satisfactory"  but  could 
prevent  the  institution  fixim  receiving  an 
"outstanding"  rating.  The  agencies 
would  not  consider  investment  and 
service  performance  to  offset  less  than 
"satisfactory"  performance  by  a  small 
institution  on  the  basic  assessment 
criteria. 
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The  revised  proposal  also  reflects 
minor  changes  to  clarify  the  treatment  of 
small  institutions.  The  agencies  have 
eliminated  the  criterion  in  the  December 
proposal  relating  to  discrimination 
because  the  issue  is  addressed  in  the 
section  on  the  assignment  of  overall 
ratings.  In  addition,  consistent  with  the 
changes  in  the  proposal  for  large 
institutions,  the  discussion  of  the 
examination  procedures  for  small 
institutions  with  nmltiple  service  areas 
has  been  ehminated. 

Strategic  Plan  Assessment 

The  December  proposal  would  have 
provided  that,  as  an  alternative  to  being 
rated  under  the  lending,  service,  and 
investment  tests,  or  the  small  institution 
assessment  standards,  an  institution 
could  submit  to  its  supervisory  agency 
for  approval  a  strategic  plan  detailing 
how  the  institution  proposed  to  meet  its 
CRA  obligation.  The  December  proposal 
would  have  required  that  the  plan  be 
submitted  three  months  in  advance  of 
its  effective  date,  and  that  the  institution 
solicit  public  comment  on  the  plan  at 
thelime  the  plan  is  submitted  to  the 
agency.  No  plan  would  have  been 
approved  unless  it  provided  measurable 
goals  for  proposed  performance  and 
those  goals  constituted  at  least 
satisfactory  performance  under  the 
standards  of  the  regulation.  No  plan 
could  have  had  a  term  beyond  two 
years,  and  the  institution  could  have 
petitioned  the  agency  to  amend  the  plan 
on  the  grounds  that  a  material  change  of 
circumstances  made  the  plan  no  longer 
appropriate.  The  agency  would  have 
assessed  the  CRA  performance  of  the 
institution  under  the  plan.  If  the 
institution  failed  to  meet  or  exceed  the 
preponderance  of  its  goals,  its 
performance  would  have  been  evaluated 
against  the  lending,  service  and 
investment  tests  or  the  small  institution 
assessment  method,  as  applicable.  The 
preamble  to  the  December  proposal 
stated  that  an  institution  operating 
under  an  approved  strategic  plan  would 
not  be  relieved  of  its  obligation  to  report 
data  under  the  regulation. 

The  concerns  regarding  the  strategic 
plan  option  most  consistently  raised  by 
the  comments  were  the  December 
proposal's  lack  of  details  concerning 
important  aspects  of  how  the  plan 
option  would  operate  and  the  nature  of 
public  input  into  the  process.  The 
revised  proposal  would  provide 
substantially  more  detail  about  the 
operation  of  the  plan  option  than  the 
Eiecember  proposal,  and  would  modify 
the  December  proposal  in  other  respects 
as  well.  In  the  revised  proposal,  the 
agencies  have  attempted  to  provide  a 
real  alternative  to  the  standard  lending, 


investment,  and  service  tests  through 
the  strategic  plan  option,  while  assuring 
that  those  operating  under  a  plan  are 
subject  to  a  CRA  assessment  that  is  no 
less  stringent  and  performance-based 
than  the  proposed  standard  tests. 

The  revised  proposal  would 
substantially  revise  the  provisions  in  the 
December  proposal  regarding  public 
sarticipation  in  the  plan  process.  An 
nstitution  would  be  required  to 
informally  seek  suggestions  from  the 
}ublic  while  developing  the  plan.  Once 
he  institution  had  developed  the  plan, 
!he  institution  would  be  required  to 
brmally  solicit  public  comment  on  the 
)lan  for  at  least  30  days.  The  agencies 
lave  decided  not  to  extend  the 
ninimum  comment  period  to  avoid 
jnduly  lengthening  the  plan  process. 
After  the  comment  period,  the 
institution  would  submit  the  plan  to  its 
"egulator,  along  with  any  comments 
eceived,  and,  if  the  plan  was  revised  in 
ight  of  the  comments  received,  the  plan 
in  the  form  released  for  public 
:omment.  Under  the  revised  proposal,  a 
submitted  plan  would  be  approved  if 
iie  agency  fails  to  act  on  the  plan 
within  60  days  after  submission,  unless 
he  agency  extended  the  review  period 
or  good  cause.  Until  a  plan  was 
ipproved,  an  institution  would  be 
subject  to  the  standard  jjerformance 
tests. 

These  changes  would  increase  the 
apportunity  for  productive  community 
input  in  the  plan  process.  By  requiring 
an  institution  to  seek  informal 
suggestions  in  formulating  a  plan,  and 
then  to  solicit  formal  comment  before 
submitting  a  plan  to  the  agency,  this 
irocess  will  encourage  consultation 
)etween  an  institution  and  its 
:ommunity,  including  local 
government,  community  leaders,  and 
the  public.  There  would  not  be  a  further 
comment  period  after  the  institution 
submits  its  proposed  plan  to  the  agency 
jecause  such  a  comment  period  could 
undermine  the  direct  communication 
and  consultation  between  an  institution 
md  its  community  that  is  most 
jeneficial  to  the  process.  The  revised 
)roposal  would  provide  that,  in 
evaluating  a  plan,  the  agency  would 
[;onsider  the  public's  involvement  in 
formulating  the  plan  and  any  response 
)y  the  institution  to  public  comment  on 
the  plan. 

Several  comments  appeared  to 
misunderstand  why  the  strategic  plan 
would  provide  for  input  from  the 
)ublic.  The  plan  option  would  provide 
nstitutions  an  opportunity  to  tailor 
their  CRA  objectives  to  the  needs  of 
their  commimity  and  their  capacity  and 
expertise.  Few  comments  suggested  that 
an  institution  would  be  able  to 


determine  the  needs  of  its  community 
without  consulting  in  some  fashion  with 
those  in  the  community.  Several 
industry  comments  were  concerned  that 
under  the  strategic  plan  option, 
community  organizations  would  play  an 
inappropriate  role  in  an  institution's 
operations.  However,  the  purpose  of  the 
consultation  would  be  for  the  institution 
to  develop  information  about  the  needs 
of  its  community  and  how  they  might  be 
met  so  that  it  can  make  better  judgments 
when  formulating  its  plan  objectives. 
The  decision  regarding  how  the 
institution  is  to  meet  those  needs  would 
remain  with  the  institution.  In 
reviewing  the  public  participation,  the 
agencies  would  not  consider  whether 
community  organizations  unanimously 
supported  the  plan,  but  whether  the 
institution  made  an  appropriate 
investigation  to  determine  the  needs  of 
its  community,  and  whether, 
considering  the  information  about 
community  credit  needs  that  the 
institution  received  in  the  comments, 
the  plan  goals  are  appropriate.  The 
agencies  would  evaluate  strategic  plans 
and  their  proposed  measurable  goals  in 
the  assessment  context  against  which 
the  tests  and  standards  of  the  proposed 
regulation  would  be  applied. 

The  revised  proposal  also  would 
provide  significantly  more  guidance 
regarding  the  standards  for  approval  of 
a  plan.  Commenters  on  the  Etecember 
proposal  were  divided  over  the 
standards  for  approval.  Some 
commenters  thought  the  regulation 
should  state  that  the  standards  for 
approval  of  a  plan  are  the  same  as  the 
standards  on  the  lending,  service,  and 
investment  tests,  or  that  the  plan  should 
require  no  less  lending  than  the  lending 
test.  In  contrast,  some  industry 
commenters  thought  that  the  plan 
would  not  provide  a  real  alternative 
unless  it  permitted  an  institution  to 
depart  from  the  standard  tests  in 
responding  to  local  needs.  Under  the 
revised  proposal,  a  plan  would  have  to 
specify  measurable  goals  for  helping  to 
meet  the  credit  needs  of  the  institution  s 
service  area,  particularly  the  needs  of 
low-  and  moderate-income  geographies 
and  low-  and  moderate-income 
individuals.  These  goals  would  have  to 
reflect  the  institution's  capacity  and 
constraints,  product  offerings,  and 
business  strategy. 

The  revised  proposal  would  require 
that  the  plan  specify  measurable  goals 
in  lending,  investment,  and  the 
provision  of  services,  as  appropriate  to 
the  circumstances.  The  proposal  would 
specify  the  broad  criteria  in  lending, 
investment,  and  services  that  should  be 
the  framework  for  the  plan  goals.  At  the 
same  time,  however,  the  proposal  would 


make  dear  tiui  es  institution  has  great 
flexibility  to  fashion  its  program  within 
those  parameters.  An  institution  would 
not  be  requiied  to  set  levels  of 
performaoce  in  all  diree  categories.  In 
order  to  maintain  the  focus  on  lending 
for  retail  institutions  operating  under  a 
plan,  a  retail  institution's  goals  would 
have  to  emfihasize  lending  and  lendlng- 
related  activities,  unless  a  different 
emphasis  were  appropriate  given  the 
credit  needs  of  the  service  area,  public 
comment,  and  the  institution's  capacity 
and  constraints. 

The  ageociee  intend  through  these 
provisions  to  provide  guidance  to  the 
industry  and  the  community  regarding 
the  standards  for  plan  approval,  while 
preserving  substantial  flexibility  for 
institutiiMis  to  tailor  their  CRA 
programs.  The  purpose  of  the  plan  is  not 
to  provide  institutions  operating  under 
a  plan  with  a  different  or  lesser 
obligation  to  help  meet  the  needs  of 
their  conxmunity;  it  is  to  provide  more 
certainty  and  flexibility  for  those 
institutions  that  wish  to  meet  their 
obligation  in  a  fashion  that  they  believe 
may  not  be  appropriately  assessed  by 
the  standard  perfoimance  tests. 

The  revisea  proposal  would  require 
that  each  plan  specify  measurable  goals, 
the  satisfaction  of  which,  the  institution 
believes,  ivould  warrant  a  "satisfactory" 
rating.  An  institution  also  would  have 
the  option  of  identifying  a  separate  set 
of  goals  that,  if  met,  would  warrant  an 
"outstanding"  rating.  An  institution 
would  not  be  considered  for  a  rating  of 
outstanding  unless  its  plan  contained 
outstanding  goals  that  had  been 
approved  by  the  relevant  agency.  - 

The  revised  proposal  also  would 
clarify  how  performance  would  be 
assessed  under  the  plan.  The  agencies 
believe  that  the  standard  of  performance 
in  the  December  proposal  should  be 
strengthened,  and  the  revised  proposal 
would  require  an  institution  to 
substantially  achieve  its  plan  goals  to 
receive  that  rating.  This  would  apply  to 
the  satisfactory  rating  and,  if  the  plan 
contained  such  approved  goals,  to  the 
outstanding  rating. 

Some  coounenters  believed  that  the 
possibility  of  being  considered  under 
the  standard  tests,  as  contemplated  by 
the  Deoeoaber  proposal,  made  the  plan 
a  less  attractive  alternative  to  the 
standard  tests.  The  revised  proposal 
would,  unless  the  institution  chose 
otherwise,  cate  an  institution's 
performance  under  an  approved  plan 
solely  in  relation  to  its  plan  goals.  An 
institutioa  wiadd  have  the  option, 
however,  to  elect  in  its  plan  to  be 
subject  to  the  standard  tests  should  its 
performance  under  the  plan  go&ls  be 
less  than  satis&ctory.  The  agencies 


intend  that  an  institution  operating 
under  an  approved  plan  would,  during 
the  period  of  the  plan,  never  be  subject 
to  assessment  under  the  standard  tests, 
unless  the  institution  so  chose. 

In  response  to  industry  comments  that 
said  the  two  year  plan  term  in  the 
December  proposal  was  too  shrat  to 
warrant  the  expense  of  preparing  a  plan 
and  to  permit  institutions  to  initiate 
activities  with  a  longer  view,  the 
agencies  have  lengthened  the  possible 
plan  term  to  5  years,  but  would  require 
the  plan  to  have  annual  interim 
measurable  goals.  The  agencies  agree 
that  it  is  t)eneficial  to  provide 
institutions  the  opportunity  for  long- 
range  planning,  aini  the  interim  goals 
should  eoaMe  effective  examinations 
during  the  plan  period.  The  proposal 
also  would  permit  an  institution  to 
develop  a  single  plan  for  one  or  more  or 
all  of  its  ser\ice  areas  and  allow 
affiliated  institutions  to  prepare  joint 
plans. 

A  number  of  industry  commenters 
indicated  that  the  possibility  of  public 
disclosure  of  confidential  information 
presented  a  major  disincentive  to  their 
use  of  the  strategic  plan  alternative.  The 
revised  proposal  would  allow 
institutions  to  submit  additional 
information  to  the  relevant  agency  on  a 
confidential  basis.  However,  the 
publicly  available  information  would 
have  to  be  sufficiently  specific  to  enable 
the  public  and  the  agency  to  judge  fairly 
the  merits  of  the  plan 's  goals. 

The  revised  proposal  also  would 
provide  more  detail  regarding  plan 
amendment.  An  institution  would  be 
able  to  petition  for  an  amendment  on 
the  grounds  that  a  nnaterial  change  in 
circumstances  had  made  the  plan  no 
longer  appropriate.  In  order  to  preserve 
the  integrity  of  the  public  participation 
in  the  plan  process,  any  proposed 
amendment  would  have  to  go  through 
the  pubhc  consultation  and  comment 
process  described  earlier  in  this 
preamble. 

Despite  industry  oomments  to  the 
contrary,  the  revised  proposal  continues 
to  provide  that  approval  of  a  plan  would 
not  a&ct  an  institution's  data  collection 
responsibilities.  ITie  data  are  useful  to 
the  agencies  in  assessing  overall  lending 
in  communities,  and  would  also  be  of 
value  to  the  public  Since  the 
institution's  plan  would  be  in  its  public 
nie,  the  public  would  have  the 
appropriate  context  in  which  to  evaluate 
the  lending  data. 

The  revised  proposal  also  clarifies 
that  evidence  of  discrimination  would 
affect  an  institution's  rating  based  on 
plan  periannanoe  in  the  same  manner  as 
such  evidence  would  affiect  an 


institution's  rating  calculated  pursuant 
to  the  standard  tests. 

Assigned  Ratings 

Under  the  December  proposal, 
institutions  would  have  been  assigned 
one  of  four  overall,  or  composite, 
ratings,  as  required  by  the  statute: 
"outstanding",  "satisfactory",  "needs  to 
improve",  and  "substantial 
noncompliance".  In  the  December 
proposal,  ratings  on  the  lending, 
investment,  and  service  test  were 
combined  into  a  composite  rating.  For  a 
retail  institution,  the  institution's  rating 
under  the  lending  test  would  have 
served  as  the  base  rating.  This  base 
rating  would  then  have  been  increased 
by  two  levels  in  the  case  of  outstanding 
investment  performance  or  by  one  level 
in  the  case  of  high  satisfactory 
investment  performance.  For  a 
wholesale  or  limited-purpose 
institution,  the  institution's  rating  under 
the  investment  test  would  have  sen.  ed 
as  the  basis  for  the  overall  rating.  For 
any  institution,  the  rating  would  have 
been  increased  by  one  level  in  the  case 
of  an  "outstanding"  rating  for  service 
and  decreased  by  one  level  in  the  case 
of  a  "substantial  non-compliance" 
rating  for  ser\  ice. 

Because  the  lending,  service  and 
investment  tests  had  five  rating  levels 
rather  than  four,  the  rating  would  then 
have  been  converted  to  th^  statutorily- 
required  four  level  rating  system,  with 
"high  satisfactory"  and  "low 
satisfactory"  berth  scored  as 
"satisfactory".  An  institution  that  would 
otherwise  hiiave  received  a  "needs  to 
improve"  rating  would  have  been  rated 
in  "substantial  noncompliance"  if  the 
institution  received  no  better  than  a 
"needs  to  improve"  rating  on  each  of  its 
two  previous  examinations.  Finally,  the 
rating  would  have  been  adjusted  to  take 
into  account  any  illegal  lending 
discrimination  by  the  institution  to 
arrive  at  a  final  composite  rating. 

Many  commenters,  particularly 
community  and  consumer  groups,  were 
concerned  that  the  rating  system 
proposed  in  December  permitted  a  retail 
institution  with  poor  leading 
performance  to  achieve  a  satisfactor}-  or 
outstanding  overall  rating  through 
outstanding  p^focmance  on  the 
investment  and  service  tests.  These 
commenters  asked  that  no  retail 
institution  be  permitted  to  achieve  a 
satisfactory  ovenii  rating  unless  it 
received  a  satisfactory  rating  on  the 
lending  test.  The  revised  proposal 
would  ensure  that  lending  praformance 
receives  sufficient  weight  fa^  weighing  a 
retail  institution's  rating  on  the  lending 
test  so  as  to  count  for  at  least  50  percent 
of  its  overall  ratii^.  Fiutheimore,  a 


51244 


Federal  Register  /  Vol. 


UMI 


retail  institution  would  be  required  to 
achieve  a  rating  of  satisfactory  on  the 
lending  test  in  order  to  receive  an 
overall  rating  of  satisfactory. 

Some  commenters  were  concerned 
that  investment  and  service 
performance  only  affiected  an 
institution's  overall  rating  at  the 
margins — if  investment  or  service 
performance  was  extraordinarily  strong 
or  weak.  The  revised  proposal  would 
allow  investment  and  service 
performance  to  boost  an  institution's 
rating  provided  the  institution  had 
achieved  a  rating  of  satisfactory  on  the 
lending  test.  Poor  performance  on  either 
the  investment  or  service  test  could 
negatively  affect  an  institution's  overall 
performance. 

These  principles  would  be 
implemented  through  the  process 
described  in  paragraph  (b)  of  Appendix 
A  for  assigning  a  rating  for  retail 
institutions  assessed  under  the  lending, 
service  and  investment  tests.  Points 
would  be  assigned  to  an  institution's 
performance  on  each  of  the  underlying 
tests.  The  total  number  of  points  would 
determine  the  composite  rating,  unless 
the  total  exceeds  twice  the  number  of 
points  attributable  to  the  institution's 
performance  under  the  lending  test.  In 
that  case,  the  composite  rating  would  be 
determined  using  twice  the  number  of 
points  attributable  to  the  institution's 
lending  performance  to  ensure  that 
lending  performance  accounts  for  at 
least  50  percent  of  the  overall  rating. 

Small  institutions,  wholesale  or 
limited  purpose  institutions,  or 
institutions  with  an  approved  strategic 
plan  would  be  rated  as  described  in 
paragraphs  (c)  through  (e)  of  Appendix 
A. 

As  in  the  December  proposal,  the 
revised  proposal  would  require  the 
agencies  to  adjust  ratings  for  all 
institutions,  regardless  of  the  method  of 
CRA  evaluation,  to  take  evidence  of 
discrimination  or  other  illegal  credit 
practices  into  consideration.  In 
addition,  the  revised  proposal,  as  in 
December's  proposal,  provides  that  an 
institution  that  otherwise  would  receive 
a  needs  to  improve  rating  would  be 
rated  in  substantial  noncompliance  if  it 
received  no  better  than  a  needs  to 
improve  rating  oh  each  of  its^two 
previous  examinations. 

Lending  Discrimination 

Under  the  December  proposal,  an 
institution  would  presumptively  have 
received  a  final  CRA  rating  of  less  than 
satisfactory  if  the  institution  (1) 
committed  an  isolated  act  of  illegal 
discrimination  of  which  it  had 
knowledge  that  it  had  not  corrected 
fitlly  or  was  not  in  the  process  of 
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( orrecting  fully  or  (2)  engaged  in  a 
attem  or  practice  of  illegal 
iscrimination  that  it  had  not  corrected 
illy.  The  presumption  could  have  been 
I  abutted  in  the  case  of  technical  or  de 
]  minimis  violations,  for  example.  If  an 
istitution  violated  the  Equal  Credit 
)pportunity  Act  by  offering  a 
referential  credit  program  for 
idividuals  over  age  55  (rather  than 
miting  the  program  to  individuals  over 
•  ge  62  as  the  law  requires). 
Many  community  and  consumer 
roups  criticized  this  proposal  as  a 
1  Jtreat  from  current  practice.  They 
ointed  out  that  the  existing  regulation 
rovides  that  the  agencies  will  consider 
i  ny  evidence  of  discriminatory  or  other 
i  legal  credit  practices.  Although  the 
i  gencies  did  not  intend  in  the  December 
I  roposal  to  reduce  the  weight  given 
(  vidence  of  illegal  discrimination  in  the 
(  RA  evaluation  process,  they  believe 
1  lat  the  commenters'  concerns  should 
I  e  addressed.  The  revised  proposal 
( onforms  with  the  language  of  the 
(  xisting  regulation.  Also,  the 
( iscrimination  provisions  in  the  revised 
I  roposal  would  avoid  the  use  of  a 
I  jbuttable  presumption  consistent  with 
t  le  eliinination  of  presumptions 
t  iroughout  the  proposal. 

Under  the  revised  proposal,  any 
« vidence  of  discriminatory  or  other 
legal  credit  practices  would  adversely 
"ect  the  agencies'  evaluation  of  an 
iStitution's  CRA  rating.  In  determining 
e  effect  on  an  institution's  rating,  the 
encies  would  consider  the  nature  and 
tent  of  the  evidence,  the  policies  and 
rocedures  that  the  institution  has  in 
lace  to  prevent  discriminatory  or  other 
legal  credit  practices,  any  corrective 
tion  that  the  institution  has  taken  or 
as  committed  to  take,  particularly 
oluntary  corrective  action  resulting 
m  self-assessment,  and  other  relevant 
formation,  such  as  the  institution's 
ast  fair  lending  performance. 
There  was  also  some  conhision 
garding  whether  the  December 
roposal  intended  that  illegal 
iscrimination  would  have  the  same 
i  ffect  for  all  institutions  regardless  of 
le  assessment  method  that  they  chose, 
he  revised  proposal  makes  clear  that 
vidence  of  discrimination  would  be 
Qonsidered  in  assigning  a  rating  to  all 

Janks  and  thrifts,  regardless  of  whether 
ley  were  evaluated  under  the  lending, 
i  ervice,  and  investment  tests,  the 
( ommunity  development  test  for 
\  i^holesale  or  limited  purpose  banks,  the 
!  mall  institution  assessment  method,  or 
I  he  strategic  plan  option. 

iultiple  Service  Areas 

The  preamble  to  the  December 
roposal  stated  that  an  institution's  CRA 


rating  should  reflect  its  performance  in 
all  the  local  communities  in  which  it 
does  business.  However,  the  proposed 
regulatory  language  provided  that  the 
agencies  would  conduct  full  lending, 
service,  and  investment  tests  |or  the 
other  appropriate  assessments)  in  a 
sample  of  the  service  areas  in  which  the 
institution  operated.  The  agencies 
would  then  assign  separate  composite 
ratings  for  each  area.  The  institution's 
overall  rating  would  reflect  the 
performance  of  the  institution  in  all 
service  areas  studied. 

Some  commenters  urged  the  agencies 
to  conduct  assessments  in  every  one  of 
an  institution's  service  areas,  because 
every  institution  has  an  obligation  to 
help  meet  the  credit  needs  of  all  of  its 
service  areas.  These  commenters  and 
others  also  expressed  concern  that  the 
regulation  did  not  provide  clear  rules  as 
to  how  performance  in  each  of  the 
service  areas  assessed  would  be 
combined  to  arrive  at  an  overall  rating 
for  the  institution. 

An  institution  is  obligated  to  help 
meet  the  credit  needs  of  its  entire 
community,  including  all  of  the 
institution's  service  areas.  However, 
ensuring  that  institutions  fulHlI  this 
responsibility  does  not  necessarily 
require  that  an  institution's  performance 
in  each  of  its  service  areas  must  be 
examined.  Questions  of  how  many 
service  areas  should  be  examined 
during  an  examination  and  how 
performance  in  different  service  areas 
should  be  weighed  are  more 
appropriately  handled  through 
examination  procedures  than  through 
regulatory  language.  The  agencies  have 
therefore  omitted  from  the  revised 
proposal  all  discussion  of  examination 
treatment  of  multiple  service  areas. 

The  agencies  note  that  the  Interstate 
Banking  Efficiency  Act  would  establish 
requirements  for  the  examination  of 
multi-state  and  other  institutions.  This 
proposal  and  examination  procedures 
will  be  modified  as  necessary  to  comply 
with  that  Act  if  it  becomes  law. 

Effect  of  Ratings  on  Applications 

The  CRA  requires  the  agencies  to 
consider  an  institution's  CRA 
performance  record  when  considering 
an  application  by  the  institution  to 
establish  a  deposit  facility  (e.g.,  branch). 
The  December  proposal  specified  how 
CRA  ratings  would  be  considered  in 
applications.  For  example,  an 
application  from  an  institution  with  a 
"substantial  noncompliance"  CRA 
rating  would  have  generally  been 
denied,  whereas  an  application  ^om  an 
institution  with  an  "outstanding"  rating 
would  have  been  given  extra  weight.  A 
"satisfactory"  rating  generally  would 


have  been  consistent  with  approval  of 
an  application  and  a  "needs  to 
improve"  rating,  absent  other  evidence, 
generally  would  have  resulted  in  a 
denial  or  conditional  approval  of  an 
application.  The  agencies  emphasized, 
however,  that  the  CRA  examination 
rating  is  not  conclusive  and  recognized 
that  other  information  related  to  CRA 
performance  and  the  convenience  and 
needs  of  communities,  including 
information  collected  through  public 
comment  and  reports,  is  also  relevant 
and  would  be  considered. 

Although  not  intended  as  such,  a 
number  of  the  commenters  believed 
these  provisions  would  have  provided 
institutions  with  a  "safe  harbor"  from 
challenges  to  their  performance  record 
in  the  applications  process  if  they 
achieved  an  "outstanding"  CRA 
examination  rating.  Those  commenters 
were  concerned  that  they  could  be 
prevented  from  effectively  commenting 
on  the  CRA  performance  aspects 
relevant  to  applications  and  urged  that 
those  provisions  be  dropped. 

The  discussion  of  the  effect  of 
particular  ratings  on  applications  in  the 
December  proposal  was  not  intended  to 
alter  the  agencies'  policy  of  considering 
examination  ratings  and  public 
comment  during  the  applications 
process  and  has  been  deleted.  As  stated 
in  the  December  proposal,  the  agencies 
have  consistently  recognized  that 
materials  relating  to  CRA  performance 
received  during  the  applications  process 
from  public  comments  and  other 
sources,  can  and  do  provide  relevant 
and  valuable  information.  The  revised 
proposal  explicitly  states  that  interested 
parties  would  have  the  opportunity  to 
comment  on  applications  and  that  the 
agencies  would  take  their  views  into 
account  in  considering  the  CRA 
performance  of  an  institution  in  the 
applications  process.  The  agencies 
continue  to  believe,  as  provided  in  the 
Interagency  Policy  Statement  Regarding 
the  Community  Reinvestment  Act,  that 
information  from  an  examination  is  a 
particularly  important  consideration  in 
the  applications  process  because  it 
represents  the  on-site  evaluation  of  an 
institution's  CRA  performance  by  itJs 
primary  federal  regulator.  The  revised 
proposal  also  would  specify  that  an 
institution's  record  of  CRA  performance 
would  be  considered  in  an  institution's 
expansion  proposals  (as  defined  in  the 
CRA)  and  may  be  the  basis  for 
approving,  denying,  or  conditioning 
approval  of  an  application. 

Definition  of  Service  Area 

The  December  proposal  would  have 
replaced  the  concept  of  "delineated 
community"  in  the  existing  regulation 


with  the  concept  of  service  area.  The 
December  proposal  would  have  defined 
service  area  as  the  area  around  each 
institution's  office  or  group  of  offices 
where  the  preponderance  of  direct 
reportable  loans  made  through  those 
offices  are  located.  A  service  area  would 
have  been  presumed  acceptable  if  it  was 
broad  enough  to  include  low-  and 
moderate-income  geographies  and  did 
not  arbitrarily  exclude  such 
geographies.  An  institution  had  the 
opportunity  to  show  there  were  no  low- 
and  moderate-income  geographies 
w'ithin  a  reasonable  distance  given  its 
size  and  financial  condition,  and  the 
supervisory  agency  could  reject  an 
otherwise  acceptable  service  area  if  the 
ser\'ice  area  did  not  account  for  the  true 
effective  lending  territory  of  the 
institution  or  if  it  reflected  past 
redlining  or  illegal  discrimination.  The 
proposal  would  have  required  an 
institution  to  delineate  multiple  ser\'ice 
areas  if  the  geographies  it  served 
extended  substantially  across  state 
boundaries  or  the  boundaries  of  a 
Metropolitan  Statistical  Area  (MSA).  An 
institution  serving  military  customers 
would  have  been  permitted  to  delineate 
a  "military  community"  consisting  of 
those  customers.  Each  institution  would 
also  have  been  required  to  compile  and 
maintain  a  list  of  all  the  geographies 
within  its  service  area  or  areas  and  a 
map  of  each  service  area.  The  December 
proposal  would  not  have  required 
wholesale  or  limited  purpose 
institutions  to  delineate  a  service  area, 
but  would  have  treated  all  low-  and 
moderate-income  geographies  in  the 
country  as  the  service  area  for  wholesale 
or  limited  purpose  institutions. 

As  a  result  of  numerous  comments 
received  on  this  issue,  the  revised 
proposal  makes  several  changes  to  the 
definition.  Several  commenters 
suggested  that  the  proposed  regulation 
adopt  concepts  from  the  existing 
regulation,  including  the  equidistance 
provision  that  requires  an  institution  to 
include  those  areas  around  its  offices 
where  it  makes  a  substantial  portion  of 
its  loans  and  all  other  areas  equidistant 
from  its  offices  as  those  areas.  The 
revised  proposal  would  adopt  the 
equidistance  principle  from  the  current 
regulation  in  slightly  modified  form. 
The  equidistance  requirement  is  an 
effective  tool  to  assure  that  the 
delineation  of  a  service  area  is 
consistent  with  the  purposes  of  the 
statute  and  that  institutions  do  rfot  draw 
their  service  areas  too  narrowly.  This 
modification  clarifies  the  service  area 
requirement  and  builds  on  concepts 
with  which  the  industry  and 
community  already  have  experience. 


This  change  does  not  significantly 
modify  the  substance  of  the  December 
proposal,  since  the  December  proposal 
preamble  stated  that  a  service  area 
conforming  to  the  equidistance  concept 
would  generally  have  been  acceptable. 

The  revised  proposal  also 
incorporates  the  concept  of  "local  area" 
from  the  current  regulation.  This 
responds  to  comments  expressing  I 

concern  that  loans  made  a  substantial       j 
distance  from  a  branch  might  i 

inappropriately  expand  the  scope  of  a 
service  area. 

The  revised  proposal  would  delete  the 
requirement  that  a  ser\ice  area  be  broad 
enough  to  include  low-  and  moderate- 
income  areas.  The  necessity  for  this 
requirement  was  unclear,  given  the 
provision  preventing  institutions  from 
arbitrarily  excluding  low-  and  moderate- 
income  geographies.  The  proposal 
would  clarif>-  that  the  requirement  that 
low-  or  moderate-income  geographies 
not  be  arbitrarily  excluded  would  take 
into  account  the  institution's  size, 
financial  condition,  and  the  extent  of  its 
branching  network.  An  institution's 
performance  evaluation  would  include 
an  account  of  how  many  low-  and 
moderate-income  geographies  are 
included  in  the  institution's  ser\'ice 
area(s). 

The  revised  proposal  would  clarify 
that  an  institution's  ser\ice  area  is 
derived  from  its  direct  lending  in 
relation  to  its  branches  and  proprietary 
deposit-taking  ATMs,  rather  than  its 
other  non-deposit-taking  offices.  This 
appropriately  links  an  institution's  CRA 
obligations  to  where  it  takes  deposits, 
while  enabling  the  agencies  to  review 
whether  the  institution  is  serving  the 
needs  of  its  entire  community  in  the 
manner  in  which  it  extends  credit. 

Industry  commenters  were 
particularly  concerned  that  the 
December  proposal  meant  that  lending 
conducted  by  non-branch  offices,  such 
as  loan  production  offices,  would 
expand  an  institution's  service  area.  The 
revised  proposal  would  not  require  an 
institution  to  include  geographies  where 
an  institution  has  made  loans  through  a 
loan  production  office,  unless  those 
geographies  are  in  the  local  area  around 
a  deposit-taking  branch  or  ATM. 
However,  an  institution  would  be  free  to 
include  such  geographies  if  it  wishes, 
and  the  regulation  would  provide  some 
incentive  to  do  so.  Under  the  revised 
proposal,  if  an  agency  determined  that 
lending  by  an  institution's  affiliate(s) 
was  integral  to  the  business  of  the 
institution,  then  it  would  include  the 
lending  by  that  affiliate  in  its 
assessment  of  the  institution's  lending 
performance,  even  if  the  institution  had 
not  requested  the  agency  to  do  so.  In 
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addition,  by  liiiritiDg  the  size  of  its 
service  area,  an  institution  would 
increase  the  likeUhood  that  it  would 
perform  poorfy  on  the  criterion  of  the 
lending  test  that  considers  the 

f)roportion  of  the  institution's  total  - 
ending  in  its  service  area(s). 

Rather  than  reqmring  the  service  area 
to  include  those  geographies  accoiuiting 
for  a  "preponderance"  of  the 
institution's  loans,  as  in  the  December 
proposal,  or  the  areas  accounting  for  a 
"substantial  portion"  of  the  institution's 
loans,  as  in  the  existing  regulation,  the 
revised  proposal  would  require  the 
service  area  to  include  those 
geographies  in  which  the  institution  has 
made  "a  significant  nimiber  and  amotmt 
of  loans."  The  agencies  intend  the 
meaning  of  "significant"  to  be  broad, 
and  to  include  all  geographies  around 
its  branches  and  proprietary  deposit- 
taking  ATMs  where  an  institution  has 
made  mora  than  a  handful  of  loans. 
Because  of  this  change  in  the  proposal, 
the  criterion  in  the  small  institution 
assessment  method  that  requires  a 
majority  of  an  institution's  loans  to  be 
in  its  service  area(s)  for  a  satisfactory 
rating  would  not  be  redundant  as  it 
might  have  been  in  the  December 
proposal. 

LJnder  the  revised  proposal,  as  in  the 
December  proposal,  tne  agendes  wouJd 
consider  whether  the  delineation 
reflects  illegal  discrimination,  and  thus 
would,  as  some  commenters  suggested, 
consider  the  racial  composition  of 
geographies  in  reviewing  an 
institution's  delineation.  The  agencies 
have  eliminated  the  term  "redlining" 
because  the  agencies  believe  that  term  Is 
included  in  the  term  "illegal 
discrimination."  fai  this  r^ard,  illegal 
discrimination  includes  the  practice  of 
refusing  to  lend  to  an  area  or 
neighborhood  on  the  basis  of  race  or 
other  prohibited  bases. 

Some  commenters  thought  that  the 
agencies  should  require  institutions  to 
justi^  the  methodology  for  delineations, 
and  that  the  regulation  expressly 
provide  for  community  input  into  the 
delineation.  Under  the  revised  proposal, 
examiners  would  review  wBfether  the 
service  area  meets  the  requirements  of 
the  regulation,  but  the  agendes  would 
not  prescribe  or  review  the  method  by 
which  an  institution  defines  its  service 
area.  Rather  than  having  the  agendes 
determine  whether  a  delineation  is 
"reasonable,"  it  is  sirnpler  and  more 
effective  in  meeting  the  purposes  of  the 
statute  to  focus  on  the  lending  patterns 
of  the  institxition,  whether  low-  and 
moderate  income  areas  are  excluded, 
and  udietlier  the  service  area  reflects 
illega)  discrimiiMtion.  Furthermore,  the 
revised  prt^KMal  would  not  expressly 
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pn  vide  for  community  input  into  the 
delneation.  As  part  of  the  assessment 
coatext,  agency  staff  would  review 
cofiments  from  the  community  with 
"  to  the  performance  of  an 
titution,  including  its  delineation  of 
jrvice  area(s). 

le  revised  proposal  would  retain  the 
lirement  from  the  December 
pn  posal  that  institutions  delineate 
mil  Itiple  service  areas,  with  clarifying 
mo  difications.  The  revised  proposal 
wa  tild  not  require  institutions  to 
deineate  an  MSA  ot  other  political 
boandary.  The  requirements  that  would 
govern  under  the  revised  proposal 
should  prevent  institutions  from 
inappropriately  limiting  their  service 
are  i(s)  in  order  to  exchide  colain 
ge<  graphies. 

i  ome  commenters  suggested  requiring 
thel  service  area  to  include  full  census 
tracts  and  block  numbering  areas  to 
facilitate  data  collection  and  reporting. 
The  agencies  agree,  and  the  revised 
prdposal  would  contain  such  a 
reoiirement 

While  comments  generally  supported 
tha  separate  treatment  of  wholesale  or 
limited  purpose  institutions,  many 
coipmenters  questioned  whether 
whblesale  or  limited  purpose 
inaitutions  should  have  nationwide 
service  areas  and  suggested  that  more 
consideration  should  be  given  to 
qualified  investments  in  the 
institution's  local  area.  Some 
commenters  claimed  that  permitting 
wfa  olesale  banks  to  define  a  "national 
conmunity"  violated  the  "local 
conmunity"  orientaticm  of  the  statute. 
Th  i  revised  proposal  would  eliminate  a 
ma  ndatory  nationwide  service  area  for 
wh  slesale  or  limited  purpose 
ins  jtutions.  Such  institutions  have 
ch(  isen  to  locate  in  particular 
coi  imunities,  and  it  is  appropriate  that 
the  ir  CRA  performance  reflect  their 
loc  ition.  Tlie  revised  proposal  would 
the  refore  require  that  a  wholesale  or 
lin  ited  purpose  institution  designate  as 
its  »rvlce  area  the  area  or  areas  around 
its  iffices.  or  a  broader  statewide  or 
re^  onal  area  that  includes  such  areas. 
Th  !  institution  would  have  a  broad 
sec  pe  in  preparing  this  designation,  so 
Ion  g  as  the  area  meets  the  purposes  of 
the  CRA  and  does  not  arbitrarily 
ex<  lude  low  and  moderate  income 
gedgraphies.  Performance  under  the 
community  development  test  would 
foe  us  on  qualified  investments, 
coi  imunity  development  loans 
ou  standing  and  community 
del  elopment  services  that  benefit  the 
are  18  within  the  institution's  service 
are ).  Qualifying  activities  that  benefit 
are  IS  outside  the  instttutfon's  service 
are  \  would  be  considered  up  to  an 


amount  equal  to  the  amount  of 
quali^ing  activities  within  the 
institution's  service  area.  However,  if 
the  institution  could  demonstrate  only  a 
limited  need  or  opportimity  to  provide 
qualifying  activities  within  its  service 
area,  the  appropriate  agency  could 
modify  or  eliminate  this  limitation. 

Data  Collection  and  Reporting 

The  Deceml>er  proposal  would  have 
required  institutions  that  were  not 
eligible  for  the  small  institution 
streamlined  assessment  method  to 
collect  and  report  to  the  agencies  data 
showing  the  geographic  distribution  of 
written  applications,  application 
denials,  originations  and  purchases  for 
home  mortgage,  small  business  and 
small  farm,  and  consumer  loans.  Home 
mortgage  loans  would  have  included  all 
mortgage  loans  reportable  under  HMDA 
and  its  implementing  regulations.  The 
proposal  would  have  required 
institutions  to  report  separately 
information  covering  loans  for  home 
purchase,  home  improvement, 
multifamily  dwellings,  and 
refinancings.  Small  business  loans 
would  have  included  all  loans  to 
private,  for-profit  organizations  that  in 
the  fiscal  year  preceding  the  making  of 
the  loan  had  gross  receipts  of  less  than 
SlO  million  (for  a  firm  providing 
services),  or  up  to  500  employees  (for  a 
manufacturing  firm).  As  proposed, 
institutions  would  have  had  to  separate 
such  loans  into  in  four  categories  based 
on  the  sales  volume  of  the  business. 
Small  farm  loans  would  have  been 
defined  to  include  all  loans  to  private 
organizations  engaged  in  farming 
operations  with  gross  receipts  of  less 
than  $500,000  in  the  fiscal  year 
preceding  the  making  of  the  loan. 
Consumer  loans  would  have  been 
defined  to  include  all  closed-end  loans, 
secured  and  unsecured,  extended  to  a 
natural  person  primarily  for  personal, 
family,  or  household  purposes,  except 
for  credit  card  loans  and  motorized 
vehide  loans  and  those  loans  included 
in  the  definition  of  home  mortgage 
loans. 

The  December  proposal  would  also 
have  required  institutions  to  report  data 
in  summary  form  by  geography  for  each 
of  the  three  majcM'  loan  categories — 
mortgages,  small  businesses  and  small 
farms,  and  consumer — by  January  31  of 
each  calendar  year.  The  data  would 
have  covered  the  related  lending 
activity  that  took  place  in  the  preceding 
calendar  year. 

Some  commenters  raised  general 
concerns  regarding  the  data  collection 
requirements  in  the  December  proposaL 
As  discussed  later  in  this  preamble,  the 
agendes  have  streamlined  requirements 


to  reduce  burden.  In  addition,  the 
agencies  plan  to  make  software  available 
to  institutions  to  facilitate  compliance 
with  the  proposed  requirements.  The 
agencies  have  proposed  the  data 
collection  and  reporting  requirements  in 
this  revised  proposal  as  a  means  for 
permitting  the  agencies  to  fulfill  their 
responsibilities  under  the  CRA  of 
assessing  each  institution's  record  of 
helping  to  meet  the  credit  needs  of  the 
community.  This  proposal  has  also  been 
made  to  permit  the  agencies  to  discuss 
the  facts  supporting  the  agencies' 
conclusions  regarding  the  institution's 
record  of  lending. 

The  comments  on  the  proposed  data 
collection  raised  five  principal 
concerns,  all  of  which  have  been 
addressed  in  the  revised  proposal.  First, 
many  commenters  indicated  that  the 
proposed  rules  would  be  overly 
burdensome  and,  in  the  case  of  home 
mortgage  loans,  would  have  required 
duplicative  tracking  of  data.  Under  the 
revised  proposal,  the  agencies  would 
base  their  analysis  of  mortgage  lending 
on  the  data  already  reported  pursuant  to 
HMDA.  To  acquire  more  geographic 
detail  on  home  mortgage  lending,  the 
agencies  propose  to  amend  the  HMDA 
regulation  to  require  that  institutions 
other  than  small  banks  and  thrifts  report 
the  geography  of  applications, 
approvals,  and  denials  for  loans  secured 
by  properties  outside  the  institution's 
MSA,  data  that  is  already  reported  on  a 
voluntary  basis. 

Second,  some  commenters  questioned 
whether  the  need  for  consumer  loan 
data  justified  the  burden  of  mandatory 
reporting.  However,  many  of  the  same 
commenters  suggested  that  if  consumer 
loan  data  were  to  be  required,  the  data 
should  include  ail  consumer  loans, 
including  credit  card  loans  and  motor 
vehicle  loans,  which  were  not  included 
in  the  collection  and  reporting 
requirements  of  the  December  proposal. 
Some  institutions  indicated  that 
consumer  lending  was  an  important 
aspect  of  their  CRA  performance  that 
should  be  considered  by  the  agencies. 
The  revised  proposal  would  offer 
institutions  the  option  of  collecting  data 
on  the  amount  outstanding,  the  location 
of  the  borrower,  and  the  income  of  the 
borrower  for  each  open-end  and  closed- 
end  consumer  loan  outstanding  as  of  the 
end  of  the  calendar  year.  Such  data  is 
typically  required  by  all  institutions  as 
an  integral  part  of  their  loan 
underwriting  procedures.  If  an 
institution  selected  this  option,  the 
forejgoing  data  would  be  reviewed 
during  the  institution's  CRA 
examination  but  would  not  be  reported 
to  the  agencies. 


Third,  many  lenders  criticized  the 
December  proposal's  inclusion  of 
information  on  small  business 
applications  and  application  denials. 
Those  comm.enters  indicated  that 
reporting  should  be  limited  to  loan 
outstandings  or  loan  originations.  The 
revised  proposal  would  simplify  the 
definition  of  small  business  and  small 
farm  loans,  by  adopting  the  definition  of 
those  terms  now  used  by  institutions  for 
purposes  of  completing,  in  the  case  of 
banks,  their  Reports  of  Condition  and 
Income  (Call  Reports),  and  in  the  case 
of  thrifts,  the  Thrift  Financial  Report 
(TFR).  Under  the  revised  proposal, 
institutions  would  collect  and  report 
data  on  a  loan-by-loan  basis  for  all  loans 
included  in  the  aggregate  small  business 
and  small  farm  loan  figures  on  the 
institution's  Call  Report  or  TFR.  which 
includes  business  loans  with  original 
amounts  under  $1  million  and  farm 
loans  with  original  amounts  under 
$500,000.  These  data  would  include  the 
outstanding  balance  as  of  December  31 
of  each  year,  the  location  of  the  business 
or  farm  or  the  location  where  the  loan 
proceeds  would  be  applied  (as  indicated 
by  the  borrower),  an  indication  of 
whether  the  borrower  has  annual 
revenues  of  less  than  or  equal  to  $1 
million,  and  an  indication  of  whether 
the  borrower  (if  not  publicly  traded)  is 
more  than  50  percent  owned  by  one  or 
more  minority  individuals  or  by  one  or 
more  women.  The  loan  register 
information  would  be  required  to  be 
submitted  at  the  same  time  and  in 
accordance  with  the  provisions  for 
submitting  HMDA  data  as  provided  in 
12  CFR  Part  203  (Regulation  C).  In 
addition,  the  revised  proposal  would 
change  the  date  on  which  Call  Report  or 
TFR  data  on  small  business  and  small 
farms  loans  would  be  required  to  be 
submitted  from  June  30  to  December  31 
of  each  year  to  coincide  with  the 
calendar  year  reporting  requirements  of 
HMDA. 

Fourth,  many  commenters  criticized 
the  failure  of  the  December  proposal  to 
require  the  collection  of  data  on  the  race 
and  gender  of  borrowers  except  to  the 
extent  such  data  was  required  by 
current  law.  These  commenters  were 
particularly  interested  in  the  reporting 
of  race  and  gender  data  for  small 
business  loans  in  order  to  support  the 
fair  lending  component  of  the  CRA 
assessment.  In  response  to  these 
comments,  the  revised  proposal  would 
require  institutions  to  collect  certain 
race  and  gender  data  in  connection  with 
their  small  business  and  small  farm 
lending.  Each  institution  would  be 
required  to  request,  either  in  connection 
with  a  wTitten  application  or.  if  the 


institution  did  not  use  written 
applications,  at  an  appropriate  point  in 
the  lending  process,  that  an  applicant  or 
borrower  indicate  the  percentage  of  the 
business  or  farm  owned  by  men  and  by 
women  as  well  as  the  percentages 
owned  by  members  of  different  racial 
and  ethnic  categories.  If  the  institution 
neither  takes  a  written  application  nor 
originates  the  loan,  the  institution 
would  not  be  required  to  request  the 
information.  To  protect  the  privacy  of 
individual  borrowers,  this  detailed 
information  would  not  be  included  on 
loan  registers,  which,  as  noted  eariier  in 
this  preamble,  would  only  indicate 
whether  an  individual  loan  was  to  a 
business  or  farm  that  was  more  than  50 
percent  women-owned  or  more  than  50 
percent  minority-owned.  The  institution 
would  also  retain  but  not  report  or 
disclose  the  information  on  applicants 
who  did  not  receive  a  loan.  To  further 
safeguard  privacy,  the  loan  registers 
would  not  be  disclosed  to  the  public  but 
the  institutions  would  include  aggregate 
information  about  the  loans  in  their 
public  CRA  files. 

Finally,  some  commenters  were 
concerned  that  because  community 
development  loans  were  not  required  to 
be  reported,  examiners  would  not  give 
them  sufficient  weight  in  evaluating  an 
institution's  lending  performance.  The 
revised  proposal  would  require 
institutions  to  report  on  their  Call 
Reports  and  TFRs  the  aggregate  number 
and  dollar  amount  of  community 
development  loans  outstanding  as  of 
December  31  of  each  year. 

Public  File  and  Disclosure 

The  December  proposal  would  have 
required  institutions  to  make  available 
for  public  inspection:  (1)  a  file 
containing  all  the  signed,  written 
comments  that  it  had  received  from  the 
public  for  the  past  two  years;  (2)  its 
performance  data  for  that  period;  (3) 
maps  of  its  service  areas  (with  lists  of 
the  census  tracts  or  block  numbering 
areas  that  make  up  each  ser\'ice  area): 
and  (4)  a  copy  of  the  public  section  of 
its  most  recent  CRA  Performance 
Evaluation.  If  an  institution  elected  to 
be  assessed  under  the  strategic  plan 
option,  it  would  have  been  i#juired  to 
include  a  copy  of  its  plan  in  the  public 
file.  The  December  proposal  would  have 
required  the  institution  to  maintain  the 
public  file  at  its  main  office  and  to  make 
available  copies  of  the  file  at  cost  to 
members  of  the  public.  Materials 
relating  to  a  given  ser\'ice  area  would 
have  been  maintained  at  each  branch  in 
that  ser\-ice  area,  and  every  institution 
would  have  been  required  to  post  in  the 
public  lobby  of  each  branch  a  notice  of 
its  CRA  obligation  and  the  public's  j 
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opportunity  to  comment  on  and  review 
data  concerning  that  performance. 

Commenters  generally  favored  the 
public  disclosure  of  an  institution's 
CRA-related  activities,  and  the  revised 
proposal  retains  all  the  relevant  public 
disclosure  provisions  of  the  December 
proposal.  The  revised  proposal  modifies 
the  required  contents  of  the  pubFic  file 
to  reflect  proposed  changes  in  the 
various  assessment  tests  and  the 
proposed  data  collection  requirements 
for  .small  business  and  small  farm  loans. 
For  example,  consistent  with  the 
proposed  service  test,  the  revised 
proposal  would  require  an  institution  to 
maintain  a  list  of  its  branches  and  ATMs 
along  witii  their  locations  and  the 
services  generally  available  at  such 
facilities. 

To  protect  the  privacy  of  borrowers 
and  the  competitive  information  of 
institutions,  the  revised  proposal  would 
not  require  an  institution  to  include  the 
small  business  or  small  farm  loan 
registers  containing  information  on 
individual  applicants  in  its  public  file. 
Instead,  the  revised  proposal  would 
require  the  public  disclosure  of 
aggregated  information  on  small 
business  and  small  farm  loans  for  the 
past  two  calendar  years  by  everj' 
institution  (other  than  a  small 
institution).  Loan  registers  would  be 
available  to  agency  examiners  to 
confirm  the  accuracy  of  the  aggregated 
data  but  the  agencies  do  not  intend  to 
make  unaggregated  information  publicly 
available. 

Under  the  re\ised  propasal,  the 
following  aggregated  loan  data  for  small 
business  and  small  farm  loans  would  be 
placed  in  the  public  file:  (1)  the  number 
and  amount  of  loans  in  low-, 
moderate-,  middle-,  and  upper-income 
geographies;  (2)  a  list  of  the  geographies 
in  which  an  institution  made  at  least 
one  loan;  (3)  the  number  and  amount  of 
loans  inside  and  outside  the 
institution's  service  area;  (4)  the  number 
and  amount  of  leans  to  minority-  arid 
women-owned  busines.se?:  and  [5]  the 
number  and  amount  of  loans  to 
busin«s.sps  and  fanns  with  annual 
revenues  equal  to  or  less  than  Si 
million.  Institutions  would  .ilso  be 
required  to  dilftcse  the  number  and 
amount  of  community  deve!oprr;ent 
loans  outstanding.  Institutions  may  elect 
to  dis<:lose  publicly  t.he  number  end 
arnount  of  consumer  loans  to 
individuals  and  geographies  by  various 
income  levels,  and  the  number  and  - 
amount  of  these  loans  made  within  and 
outside  its  ser.ice  areaCs).  However,  to 
protect  the  privacy  interests  of 
borrowers,  an  institution  may  not  place 
in  its  public  file  any  loan  information 
described  above  for  a  particular  year  if 
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sp  3cial  circumstances,  such  as  a  small 
ni  mber  of  loans  or  a  limited  number  of 
ge  )graphies  in  the  designated 
ca  egories,  could  reasonably  be  expected 
to  disclose  the  borrower's  identity. 

\  small  institution  would  be  required 
to  include  its  loan-to-deposit  ratio 
CO  nputed  at  the  end  of  the  most  recent 
CA  endar  year.  The  Institution  could 
in  rhide  other  data  on  its  Joan-to-deposit 
rai  io  if  it  believed  the  data  would  give 
a  I  lore  accurate  picture  of  its  lending 
an  i  lending-related  activities.  If  a  small 
ini  titution  elects  to  be  rated  under  the 
lei  ding,  investment,  and  service  tests 
ap  jlicable  to  larger  institutions,  it 
w<  uld  be  required  to  include  in  its 
pu  >lic  file  all  of  the  lending  information 
de  icribed  earlier  in  this  preamble.  An 
ini  titution  electing  to  be  assessed  under 
an  approved  plan  would  continue  to 
pn  (Vide  a  copy  of  its  plan  in  the  pubHc 
fil  ■  but  woukl  not  have  to  disclose 
in  armation  submitted  to  the  agencies 
on  a  confidential  basis. 

n  response  to  comments,  the  agencies 
have  modified  the  provisions  regarding 
th(  location  of  the  public  file.  The 
co;  nplete  public  file  would  be  required 
to  )e  maintained  at  the  institution's 
mc  in  office.  In  addition,  at  least  one 
bn  nch  in  each  service  area  would  be 
re<  uired  to  have  copies  of  the  bank's 
H>  IDA  Disclosure  Statements  and"all 
mf  terials  in  the  public  file  relating  to 
thj  service  area  in  which  the  branch  is 
lot  ated.  If  a  member  of  the  {niblic 
re(  nested  to  review  a  bank's  public  file 
at  i  I  branch  that  did  not  have  a  copy,  the 
ba]  ik  would  have  to  make  a  complete 
CO  ly  of  the  file  for  that  service  area 
av  liable  for  review  at  the  branch  within 
5  t  usihess  days  at  no  cost. 

Pu  ilic  Notice 

'  he  December  proposal  would  have 
rec  uired  that  institutions  provide  the 
Cojnmunity  Reinvestment  Act  Notice 
the  public  lobby  of  its  head  office 
!  each  branch."  and  it  would  have  set 
foi  h  the  Notice.  The  revised  proposal 
m£  (.es  minor  changes  to  the  Notice 
re(|uirement.s.  The  term  "head  office"  is 
nged  to  "main  offt;e"  for  clarity. 
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W   hin  the  Notice,  the  statement  of  what 


ncluded  in  llie  CRA  performance  file 
wt  uld  be  expanded  to  describe  more 
ac(  urntely  the  contents  of  the  file.  In 
ad  ition,  the  revised  proposal  would 
rec  uire  that  the  file  include  a  map 
id(  nfifying  the  institution's  service  area, 
a  1  it  of  its  branches  and  ATMs  in  its 
sei  /ice  area,  and  a  list  of  services  the 
in<  itution  provides  at  each  of  the 
for  ^oiiig  locations. 

iUcntion  of  Examination  Schcdiilff 

he  December  proposal  would  have 
ret  uired  that  each  agency  publish  a  li.sl 


of  the  banks  scheduled  for  CRA  exams 
in  each  calendar  quarter  at  least  30  days 
before  the  beginning  of  the  quarter,  and 
permitted  members  of  the  public  to 
submit  comments  about  a  bank's  CRA 
performance.  The  revised  proposal 
would  leave  intact  the  provision 
concerning  timing  of  pubticatioo,  but 
delete  as  redundant  the  provision 
concerning  public  comment. 

Transition 

The  December  proposal  would  have 
established  a  transition  period  from  July 
1, 1994.  to  April  1, 1996.  Institutions 
subject  to  data  collection  and  reporting 
requirements  would  have  been  required 
to  begin  collecting  home  mortgage, 
small  business,  and  consumer  loan  data 
on  July  1, 1994.  The  data  would  have 
been  reported  to  the  agencies  no  later 
than  January  31, 1995,  and  annually 
thereafter.  Evaluations  under  the 
proposed  standsrEs  would  have  begun 
April  1, 1995.  However,  any  institution 
could  have  elected  to  be  evaluated 
under  the  existing  twelve  assessmem 
factors  rather  than  the  proposed 
standards  until  July  1, 1995,  and  any 
institution  showing  cause  could  have 
requested  evaluation  under  the  existing 
standards  up  to  April  1, 1996.  The 
agencies  would  have  accepted  strategic 
plans  for  approval  at  any  time  after  the 
publication  of  the  final  rule. 

The  December  proposal,  in  addition, 
would  have  insulated  some  institutions 
from  supervisory  sanctions  until  tbey 
had  been  subject  to  at  least  two 
examinations  under  the  proposed 
standards.  Specifically,  the  agencies 
would  not  have  disapproved  corporate 
applications  or  taken  any  enforcement 
action  against  an  institution  whose 
initial  CRA  rating  under  the  proposed 
standards  dropped  by  more  than  one 
level,  if  the  agencies  determined  that  the 
drop  in  ratings  occurred  despite  a  good 
feith  effort  to  achieve  at  least  a 
satisfactory  level  of  performance. 

Many  of  the  commenters  criticized 
the  transition  period  in  the  December 
proposal  for  being  too  short.  Those 
commenters  were  particularly  critujal  of 
the  proposal  to  begin  collection  of  data 
on  July  1,  1994.  Several  conrnientc^ 
suggested  that  the  proposed  data 
collection  be  delayed  as  much  as  12 
months  after  the  publication  of  a  final 
rule.  Some  also  criticized  the  proposal 
to  begin  conducting  examinations  in 
1995  using  a  partial  year's  data  from  thf 
second  half  of  1994. 

Other  commenters  criticized  the 
proposal  to  insulate  certain  institutions 
from  superv  isory  actions  until  they  had 
gained  more  experience  with  the 
proposed  standards.  Those  commenters 
were  generally  concerned  that  the 


proposal  would  have  protected 
institutions  whose  performance  ratings 
would  have  suffered  as  a  result  of  more 
objective,  performance-based 
assessments. 

In  developing  the  revised  proposal, 
the  agencies  sought  to  address  these 
concerns  in  two  principal  ways.  First, 
despite  substantial  simplification  in 
data  collection  compared  to  the 
December  proposal,  the  revised 
proposal  would  provide  institutions 
additional  time  before  the  data 
collection  would  begin.  Under  the 
revised  proposal,  collection  of  new  data 
elements  would  not  be  required  until 
July  1. 1995. 

Second,  compared  to  the  December 
proposal,  the  revised  proposal 
eliminates  the  grace  period  and  instead 
would  provide  institutions  with 
additional  time  before  assessments 
under  the  proposed  standards  would 
become  mandatory. 

The  revised  proposal  would  also 
provide  institutions  with  assessment 
options  prior  to  full  implementation  of 
the  rule.  Even  though  assessments 
under  the  proposed  standards  would 
not  be  mandatory  until  July  1, 1996. 
small  institutions  would  have  the 
opportunity  to  he  examined,  at  their 
option,  under  the  small  bank  assessment 
method  anytime  after  July  1, 1995. 
Anytime  on  or  after  July  1, 1995,  an 
institution  could  also  elect  to  submit  for 
approval  a  strategic  plan  to  achieve 
satisfactory  or  better  CRA  performance. 
Examinations  under  approved  strategic 
plans  could  begin  July  1,  1996. 

Under  the  proposed  transition 
schedule,  the  current  regulation  would 
be  repealed  in  its  entirety  on  July  1. 
1996. 

Review 

The  agencies  recognize  that  the 
revised  proposal,  like  the  December 
proposal,  represents  a  significant  change 
in  existing  practices  and  that  cautious 
administration  is  therefore  required. 
Consultation  by  financial  insti,tutions 
with  the  agencies  on  compliance  with 
the  new  standards  and  procedures  will 
be  encouraged,  as  will  liberal  use  of 
agency  appeals  processes.  The 
supervisory  agencies  will  engage  in  an 
internal  review  of  the  effectiveness  of 
the  newiregulations.  The  agencies 
contemplate  reconsideration  of  the 
regulations  to  improve  their 
effectiveness ^(vlthin  the  next  several 
years.  The  agencies  intend  for  the 
proposed Tegttlations  to  require 
demonstrated  pBrfonnance  but  to 
impose  as  little  unnecessary  compliance 
burden  as  posfiible,  and  the  agencies 
will  review  the  regulations  to  determine 
whether  they  axe  advancing  these  goals. 


Other  EfSorts 

In  addition  to  this  rulemaking,  the 
agencies  will  work  together  to  improve 
examiner  training  and  to  increase 
interagency  coordination  regarding 
application  of  standards,  performance  of 
examinations,  assignment  of  ratings, 
and  use  of  enforcement  tools.  The 
agencies  will  work  together  to  make 
examinations  as  short  in  duration  as 
possible,  to  minimize  unnecessarj' 
compliance  burden,  and  to  ensure 
consistency  and  reliability  in  the  rating 
process. 

BeneHt  and  Burden  of  Administrative 
Compliance  Requirements 

With  respect  to  the  reporting, 
disclosure,  and  other  administrative 
compliance  requirements  in  the 
proposal,  the  agencies  invite  comment 
on  (1)  any  administrative  burdens  that 
these  requirements  in  the  revised 
proposal  would  place  on  depository 
institutions,  including  small  depository 
institutions  and  customers  of  depository 
institutions;  and  (2)  the  benefits  of  these 
requirements  in  the  revised  proposal  for 
depository  institutions,  their  customers, 
and  their  communities. 

Paperwork  Reduction  Act 

OCC:  The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3502(h)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Comptroller  of  the  Currency. 
Legislative,  Regulatory,  and 
International  Activities,  Attention: 
1557-0160,  250  E.  Street,  SW., 
Washington,  DC  20219,  with  a  copy  to 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1557- 
0160),  Washington,  DC  20503. 

The  collections  of  information  in  this 
proposed  regulation  are  in  12  CFR 
25.25.  25.27,  25.29,  25.42  and  25.43. 
This  information  is  required  to  evidence 
national  bank  efforts  in  satisfj'ing  their 
continuing  and  affirmative  obligation  to 
help  meet  the  credit  needs  of  their 
communities,  including  low-  and 
moderate-income  areas. 

This  information  will  be  used  to 
assess  national  bank  performance  in 
satisfying  the  credit  needs  of  their 
communities  and  in  evaluating  certain 
corporate  applications.  The  likely 
respondents/recordkeepers  are  for  profit 
institutions,  including  small  businesses. 

The  estimated  annual  burden  per 
respondent/recotdkeeper  varies  from 
three  to  200  hours,  depending  on 
individual  circumstances,  with  an 


estimated  average  of  37  hours.  There 
will  be  an  estimated  857  respondents 
averaging  132  hours  and  2,460 
recordkeepers  averaging  3.4  hours. 

Board:  Iii  accordance  with  section 
3507  of  the  Papjerwork  Reduction  Act  of 
1980  (44  U.S.C  3504(h)),  the  proposed 
information  collection  will  be  reviewed 
by  the  Board  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget  after 
consideration  of  the  comments  received 
during  the  public  comment  period. 
Comments  on  the  collections  of 
information  should  be  sent  to  William 
W.  Wiles,  Secretary  of  the  Board,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20551. 

The  collections  of  information  in  this 
proposed  regulation  are  in  12  CFR 
228.25,  228.27,  228.42,  228.43  and 
228.44.  This  information  is  required  to 
evidence  the  efforts  of  banks  in 
satisfying  their  continuing  and 
affirmative  obligation  to  help  meet  the 
credit  needs  of  their  communities, 
including  low-  and  moderate-income 
areas.  This  information  will  be  used  to 
assess  bank  performance  in  satisf>'ing 
the  credit  needs  of  their  communities 
and  in  evaluating  certain  applications. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from 
eight  to  280  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  36  hours.  There 
will  be  an  estimated  297  respondents, 
averaging  133  hours,  and  972 
recordkeepers,  averaging  five  hours. 

FDIC:  Tne  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3502(h)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3604-0092).  Washington,  DC  20503, 
with  copies  of  such  comments  to  be  sent 
to  Steven  F.  Hanft,  Office  of  the 
Executive  Secretary,  room  F-453, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW..  Washington,  DC 
20429. 

The  collection  of  information 
requirements  in  this  proposed 
regulation  are  found  in  12  CFR  345.25, 
345.27,  345.29,  345.42  and  345.43.  This 
information  is  required  to  evidence 
efforts  of  financial  institutions  in 
satisfying  their  continuing  and 
affirmative  obligation  to  help  meet  the 
credit  needs  of  their  communities, 
including  low-  and  jnoderate-income 
areas.  It  will  be  used  to  assess  an 
institution's  performance  in  satisfy-ing 
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the  credit  needs  of  its  communities  and 
in  evaluating  certain  corporate 
applications. 

The  likely  respondents/recordkeepers 
are  for-profit  financial  institutions, 
including  small  businesses. 

The  estimated  annual  burden  per 
respondent/ recordkeeper  varies  from 
two  to  250  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  17  hours.  There 
will  be  an  estimated  730  respondents 
averaging  136  hours  and  7,128 
recordkeepers  averaging  three  hours. 

OTS:  The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3502(h)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1550-0012),  Washington,  DC  20503. 
with  copies  to  the  Office  of  Thrift 
Supervision,  1700  G.  Street.  NW.. 
Washington.  DC  20552. 

The  collections  of  information  in  this 
proposed  regulation  are  in  12  CFR 
563e.25,  563e.27,  563e.29,  563e.42  and 
563e.43.  This  in^formation  is  required  to 
evidence  savings  association  efforts  in 
satisfying  their  continuing  and 
affirmative  obligation  to  help  meet  the 
credit  needs  of  their  communities, 
including  low-  and  moderate-income 
areas. 

This  information  will  be  used  to 
assess  savings  association  performance 
in  satisfying  the  credit  needs  of  their 
communities  and  in  evaluating  certain 
corporate  applications. 

The  likely  respondents/recordkeepers 
are  for-profit  savings  associations, 
including  small  businesses. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from 
two  to  300  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  38  hours.  There 
will  be  an  estimated  450  respondents 
averaging  136.3  hours  and  1,600 
recordkeepers  averaging  four  hours. 

Regulatory  Flexibility  Act 

OCC:  It  is  hereby  certified  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
banks.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  This 
proposal  would  enable  most  small 
banks  to  avoid  the  data  collection 
requirements  in  12  CFR  Part  25  and  will 
encourage  greater  small  business 
lending  by  banks  of  all  sizes. 

Board:  For  all  the  reasons  discussed 
in  the  joint  preamble,  it  is  hereby 
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certified  that  this  proposed  rule,  if 
adopted  as  a  final  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  banks.  This 
proposal  would  enable  most  small 
banks  to  avoid  the  data  collection 
requirements  in  12  CFR  Part  228  and 
will  encourage  greater  small  business 
lending  by  financial  institutions  of  all 
sizes.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  The 
Board  invites  comment  on  this  matter. 

FDIC:  It  is  hereby  certified  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
banks.  This  proposal  would  enable  most 
small  banks  to  avoid  the  data  collection 
requirements  in  12  CFR  Part  345  and 
will  encourage  greater  small  business 
lending  by  financial  institutions  of  all 
sizes.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

OTS:  It  is  hereby  certified  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
savings  associations.  This  proposal 
provides  an  alternative  means  of 
evaluating  a  small  savings  association's 
CRA  requirements  that  would  enable 
most  such  savings  associations  to  avoid 
the  data  collection  requirements  in  12 
CFR  Part  563e  and  will  encourage 
greater  small  business  lending  by 
savings  associations  of  all  sizes. 

Executive  Order  12866 

OCC:  It  has  been  determined  that  this 
document  is  a  significant  regulatory 
action.  The  proposal  would  clarify 
easting  requirements  and  would 
exempt  small  banks  from  many  of  the 
requirements  in  12  CFR  Pari  25.  Further, 
the  proposal  will  encourage  greater 
small  business  lending  by  banks  of  all 
sizes. 

OTS:  It  has  been  determined  that  this 
document  is  a  significant  regulatory 
action.  The  proposal  sets  forth  a  more 
focused  and  streamlined  method  of 
evaluating  savings  associations' 
compliance  with  existing  statutory 
requirements;  moreover  it  would 
exempt  small  savings  associations  from 
many  of  the  requirements  in  12  CFR 
Part  563e.  Further,  the  proposal  will 
encourage  greater  small  business 
lending  by  savings  associations  of  all 
sizes. 

List  of  Subjects 

12  CFR  Part  25 

Community  development,  Credit, 
Investments,  National  banks.  Reporting 
and  recordkeeping  requirements. 


12  CFR  Part  228 

Banks,  Banking,  Community 
development,  Credit,  Federal  Reserve 
System.  Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  345 

Banks,  Banking,  Community 
development.  Credit,  Investments 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  563e 

Community  development,  Credit. 
Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
associations. 

Authority  and  Issuance 

OFFICE  OF  THE  COMPTROLLER  OF  THE 
CURRENCY 

12  CFR  CHAPTER  I 

For  the  reasons  outlined  in  the  joint 
preamble,  the  Office  of  the  Comptroller 
of  the  Currency  proposes  to  amend  12 
CFR  chapter  I  as  set  forth  below: 

PART  25— COMMUNITY 
REINVESTMENT  ACT  REGULATIONS 

1.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C  21,  22,  26,  27,  30.  .16, 
93a.  161.  215,  215a.  481, 1814, 1816, 1818. 
1828(c).  and  2901  through  2907. 

§25.101    [Redesignated  as  §25.9] 

2.  Existing  §  25.101  is  redesignated  as 
§  25.9  and  transferred  with  its 
undesignated  center  heading 
immediately  following  §  25.8. 

3.  Part  25  is  amended  by  adding 
Subparts  A  through  E  and  Appendices 
A  through  C  following  §  25.9  to  read  as 
follows: 

Subpart  A— General 

Sec. 

25.11  Authority,  community  reinvfslmcnt 
obligation,  purposes  and  scope. 

25.12  Definitions. 

Subpart  B— Standards  for  Assessing 
Performance 

25.21  Assessment  tests  and  ratings,  in 
general. 

25.22  Lending  test. 

25.23  Investment  test. 

25.24  Service  test. 

25.25  Community  development  test  for 
wholesale  or  limited  purpose  banks. 

25.26  Small  bank  assessment  standards. 

25.27  Strategic  plan  assessment. 

25.28  Assigned  ratings. 

25.29  Effect  of  ratings  on  applications. 

Subpart  C— Records,  Reporting  and 
Disclosure  Requirements 

25.41  Service  area  delineation. 

25.42  Data  collection  and  reporting. 

25.43  Public  file^and  disclosure  by  tMnks. 


25.44    Public  notice  by  banks. 
25.-45    Publicetioni^ planned  examination 
schediile. 

Subpart  D— Transition  Buies 

25.51    Transition  rules. 

Subpart'E—imerpratMkms 

25.101    Applicability  of  the  Community 
Reinvestment  Act  to  certain  special 
purpose 'banks. 
Appendix  A  to  Part  25— Ratings 
Appendix  B  to  Part  25— CRA  Notice 
Appendix C toPart  25— CRA  Loan  Data 
Format 

Subpart  A— General 

§25.11    Auttiprity,  oommunity 
reinvestment  obligation,  purposes  and 
scope. 

(a)  Authority  and  OMB  control 
number— {1)  Authority.  The  authority 
for  this  part  is  12  U.S.C.  21,  22,  26,  27, 
30.  36,  93a,  161,  215,  215a, 481, 1814, 
1816, 1818, 1828(c).  and  2901  through 
2907. 

(2)  OMB  control  number.  The 
information  collection  requirements 
contained  in  this  part  have  been 
assigned  OMB  control  number  1557- 
0160. 

(b)  Community  reinvestment 
obligation,  tiational  banks  have  a 
continuing  and  affirmative  obligation  to 
help  meet  the  credit  needs  of  their 
communities,  including  low-  and 
moderate-income  areas,  consistem  with 
safe  and  sound  operations. 

(c)  Purposes.  The  purposes  of  this  part 
are  to  implement  the  community 
reinvestment  obligation  of  national 
banks:  to  explain  how  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
assesses  the  performance  of  national 
banks  in  satisfying  the  community 
reinvestment  obligation;  and  to  describe 
how  that  performance  is  taken  into 
account  in  certain  applications. 

(d)  Scope — (1)  General.  This  part 
applies  to  all  national  banks  that  are  in 
the  business  of  extending  credit  to  the 
public,  including  wholesale  or  limited 
purpose  taiiks,  as  defined  in  ^  25.12  of 
this  part. 

(2)  Certain  special  purpose  bartks. 
This  part  does  not  apply  to  a  bankers 
bank  that  engages -exclusively  in 
providing  services  for  other  depository 
institutions  and  for  their  officers, 
directors  and -employees,  or  toother 
special  purpose  banks  described  in 

§  25. lOl-of  this  part. 

(3)  Federal  branches  and  agencies. 
This  part  applieslo  insured  Federal 
branches.  R^rences  in  this  part  to 
"main  office"  mean,  in  the  case  of 
insured  Federal  branches  of  foreign 
banks,  the  principal  branch  within  the 
United  States.  The  "service  area"  of  an 
insured  "Federsl  branch  refers  to  the 


community  or  communities  located 
within  the  United  States  served  by  the 
brantSi  as  described  in  §25.41  of  this 
part.  The  term  "branches"  refers  to 
insured  "branches  located  within  the 
United  States.  As  provided  in  §28.102 
of  this  chapter,  th^  part  does  not  apply 
toPederal  agencies,  limited  Federal 
branches,  and  uninsured  Federal 
branches. 

§25.12    D«nnnions. 

For  purposes  Of  this  part,  the 
following  definitions  apply: 

(a)  Affiliate  means  any  company  that 
coirtrols,  is  controlled  by,  or  is  under 
common  control  with  another  company. 
For  purposes  of  this  part,  the  term 
"control"  has  the  meaning  given  to  that 
term  in  12  U.S.C.  1841(a)(2).  and  a 
company  is  under  common  control  with 
another  company  if  both  companies  are 
directly  or  indirectly  controlled  by  the 
same  company. 

(b)  Area  median  income  means  the 
median  family  income  for  the  MSA  in 
which  a  person  or  geography  is  located 
or.  in  the  case  of  a  person  or  geography 
located  outside  an  MSA.  the  higher  of 
the  county  median  family  income  or  the 
statewide  nonmetropolitan  median 
family  income. 

(c)  Automated  teller  machine  (ATM) 
means  an  automated,  unstaffed  banking 
facility  with  a  fixed  site  owned  or 
operated  by  or  operated  exclusively  for 
the  bank  at>whidi  deposits  are  received, 
cashxiispersed,  or  money  lent. 

(d)  Bank  means  a  national  bank. 

(e)  Branch  means  a  staffed  banking 
facility  (shared  or  unshared)  licensed  as 
a  branch  with  a  .fixed  site  at  which 
deposits  are  received,  checks  paid,  or 
money  lent,  including  a  miru-branch  in 
a  grocery  store  or  a  branch  operated  in 
conjunction  with  any  other  local 
business  or  nonprofit  organization. 

(f)  Community  development  loan 
means  a  loan  (including  a  line  of  credit, 
commitment,  or  letter  of  credit)  that 
addresses  affordable  housing  (including 
multifamlly  rental  housing)  or  other 
community -economic  development 
needs  not  being  met  by  the  private 

,  market;  provided  the  loan: 

(1)  Primarily  benefits  low-  or 
moderate-inoome  individuals, 
businesses  or  Harms  with  gross  annual 
revenues  less  than  or  equal  to  $1 
million,  or  businesses  or  farms  that 
qualify  as  small  businesses  under  a 
Small  Business  Administration 
program; 

(2)  Has  not  been  xaported  or  collected 
by  the  bank  or  one  of  its  afEUates  as  a 
home  mortgage  loan,  small  business 
loan,  small  Jarm  loan,  ora  consumer 
loan  pursuant  to  §25.42  of  this  part, 
unless  it  is  a  multifamily  dwelling  loan 


(as  described  in  Appendix  A  to  12  CFR 
Part  203);  and 

(3)  Except  in  the  case  of  a  wholesale 
or  limited  purpose  bank,  benefits  the 
bank's  service  area(s)  or  a  broader 
statewide  or  regional  area  that  includes 
the  bank's  service  area(&). 

(g)  Consumer  loan  means  a  loan 
extended  to  one  or  more  individuals  for 
household,  family,  or  other  personal 
expenditures;  provided  the  loan  is  not 
secured  by  real  estate  and  is  not  used  for 
the  purpose  of  purchasing  or  carrj-ing 
securities. 

(h)  Geography  means  a  census  tract 
delineated  by  the  United  States  Bureau 
of  the  Census  in  the  most  recent 
decennial  census,  or  a  block  numbering 
area  delineating  a  small  statistical 
subdivision  where  a  census  tract  has  not 
been  established. 

(i)  HMDA  means  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  et  seq.). 

(j)  Home  mortgage  loan  means  a 
mortgage  loan  as  defined  in  section 
303(1)  of  HMDA  (12  U.S.C.  2802(1))  and 
implementing  regulations. 

(k)  Income  level— {!]  Low-income 
means,  in  the  case  of  a  person,  an 
individual  income,  or  in  the  case  of  a 
geography,  a  median  family  income, 
that  is  less  than  50  percent  of  the 
adjusted  area  median  income,  with 
adjustments  to  take  into  account  family 
size  and  the  prevailing  levels  of 
residential  housing  construction  costs  or 
unusually  high  or  low  family  incomes. 

(2)  Moderate-income  means,  in  the 
case  of  a  person,  an  individual  income, 
or  in  the  case  of  a  geography,  a  median 
family  income,  that  is  at  least  50  percent 
and  less  than  80  percent  of  the  adjusted 
area  median  income,  with  adjustments 
to  take  into  account  family  size  and  the 
prevailing  levels  of  residential  housing 
construction  costs  or  unusually  high  or 
low  family  incomes. 

(3)  Middle-income  means,  in  the  case 
of  a  person,  an  individual  income,  or  in 
the  case  of  a  geography,  a  median  family 
income,  that  is  at  least  80  percent  and 
less  than  120  percent  of  the  adjusted 
area  median  income,  with  adjustments 
to  take  into  account  £amily  size  and  the 
prevailing  levels  of  jesidential  housing 
construction  costs  or  unusually  high  or 
low  family  incomes. 

(4)  Upper-income  means,  in  the  case 
of  a  person,  an  individual  income  or.  in 
the  case  of  a  geography,  a  median  family 
income,  that  is  120  percent  or  more  of 
the  adjusted  area  median  income,  with 
adjustments  to  take  into  account  family 
size  and  the  prevailing  levels  of 
residential  bousing  construction  costs  or 
unusually  high  or  low  family  incomes. 

(1)  Limited  purpose  bank  means  a 
bank  that  offers  only  a  narrow  product 
line  (such  as  credit  cards  or  automobile 
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loans)  to  a  national  or  regional  market 
and  has,  pursuant  to  a  written  request, 
been  designated  by  the  OCC  as  a  limitec 
purpose  bank,  as  provided  in  §  25.25  of 
this  part. 

'  (m)  Loan  location.  A  loan  is  located 
in  a  geography  as  follows: 

(1)  A  consumer  loan  is  located  where 
the  borrower  resides; 

(2)  A  home  mortgage  loan  is  located 
where  the  property  to  which  the  loan 
relates  is  located; 

(3)  A  small  business  or  srnall  farm 
loan  is  located  where  the  main  business 
facility  or  farm  is  located  or  where  the 
loan  proceeds  otherwise  will  be  applied 
as  indicated  by  the  borrower. 

(n)  Loan  production  office  means  a 
staffed  banking  facility  that  is  accessible 
to  the  public,  and  provides  lending- 
related  services  such  as  loan 
information  and  applications,  but  is  not 
a  branch. 

(0)  MSA  means  metropolitan 
statistical  area  or  primary  metropolitan 
statistical  area  as  defined  by  the  Directoi 
of  the  Office  of  Management  and 
Budget. 

(pT M/norify  means  an  individual  who 
is  an  American  Indian  or  Alaskan 
Native,  an  Asian  or  Pacific  Islander,  a 
Black,  or  of  Hispanic  origin  as  provided 
in  the  Office  of  Management  and 
Budget's  Statistical  Policy  Directive  No. 
15,  Race  and  Ethnic  Standards  for 
Federal  Statistics  and  Administrative 
Reporting. 

fq)  Minority-owned  business  means  a 
business,  including  a  farm,  that  is  more 
than  50  percent  owned  by  one  or  more 
minority  individuals,  and  that  has  not 
issued  any  securities  registered  under 
Section  12(g)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a  et  seq.)  and 
has  100  or  fewer  shareholders. 

(r)  Service  area  means  a  geographical 
area  delineated  in  accordance  with 
§25.41  of  this  part. 

(s)  Small  bank  means  a  bank  with 
total  assets  of  less  than  $250  million 
that  is: 

(1)  Independent;  or 

(2)  An  affiliate  of  a  holding  company 
witli  total  banking  and  thrift  assets  of 
less  than  $250  million. 

(t)  Small  business  loan  means  a  loan 
with  an  original  amount  of  $1  million  or 
less  that  is  either  a  commercial  or  ,-- 
industrial  loan  or  a  loan  secured  by 
nonfann,  nonresidential  property. 

(u)  Small  farm  loan  means  a  loan  with 
an  original  amount  of  $500,000  or  less 
that  is  a  loan  secured  by  farmland 
(including  a  loan  to  finance  a  farm 
residence  or  other  improvements),  a 
loan  to  finance  agricultural  production, 
or  any  other  loan  to  a  farmer. 

(v)  Women-owned  business  means  a 
business,  including  a  farm,  that  is  more 
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than  50  percent  owned  by  one  or  more 
women,  and  that  has  not  issued  any 
securities  registered  under  Section  12(g) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78a  et  seq.)  and  has  100  or 
fewer  shareholders. 

(w)  Wholesale  bank  means  a  bank  that 
is  not  in  the  business  of  extending  home 
mortgage,  small  business,  small  farm,  or 
consumer  loans  to  retail  customers,  and 
has,  pursuant  to  a  written  request,  been 
designated  by  the  OCC  as  a  wholesale 
bank,  as  provided  in  §25.25  of  this  part. 

Subpart  B — Standards  for  Assessing 
Performance 

§  25.21    Assessment  tests  and  ratings,  in 
general. 

(a)  Assessment  tests  and  standards.  In 
connection  with  an  examination  of  a 
bank,  the  OCC  shall  assess  the 
Community  Reinvestment  Act  (CRA) 
performance  of  the  bank  as  follows: 

(1)  Lending,  investment,  and  service 
tests.  The  OCC  shall  apply  these  three 
tests,  as  described  in  §§  25.22  through 
25.24  of  this  part,  in  evaluating  the 
performance  of  banks,  except  as 
provided  in  paragraphs  (a)(2),  (3)  and  (4) 
of  this  section. 

(2)  Community  development  test  for 
wholesale  or  limited  purpose  banks.  In 
evaluating  the  performance  of  wholesale 
or  limited  purpose  banks  (as  defined  in 
§  25.12  of  this  part),  the  OCC  shall  apply 
the  conmiunity  development  test,  as 
provided  in  §  25.25  of  this  part,  except 
as  provided  in  paragraph  (a)(4)  of  this 
section. 

(3)  Assessment  standards  for  small 
banks.  In  evaluating  the  performance  of 
small  banks  (as  defined  in  §25.12  of  this 
part),  the  OCC  shall  apply  the 
assessment  standards  for  small  banks  as 
provided  in  §  25.26  of  this  part. 
However,  a  small  bank  may  elect 
instead  to  be  assessed  as  provided  in 
paragraphs  (a)(2)  and  (4)  of  this  section, 
or  it  may  elect  to  be  evaluated  under 
paragraph  (a)(1)  of  this  section  if  it  has 
collected  and  reported  the  data  required 
for  other  banks  under  §  25.42(a)(1)  of 
this  part. 

(4)  Strategic  plan.  Any  bank  may  elect 
not  to  be  assessed  by  any  tests  described 
in  paragraphs  (a)(1),  (2)  and  (3)  of  this 
section  by  submitting  to  the  OCC  and 
receiving  approval  of  a  strategic  plan  as 
described  in  §  25.27  of  this  part. 

(b)  Assessment  context.  The  OCC 
shall  apply  the  tests  and  standards  in 
paragraph  (a)  of  this  section  in  the 
context  of  the  following  information: 

(1)  Demographic  data  on  median 
income  levels,  distribution  of  household 
income,  nature  of  housing  stock, 
housing  costs,  and  other  relevant  data 
pertaining  to  a  bank's  service  area(s); 


(2)  Examiner-developed  information 
regarding  the  credit  needs  of  the  bank's 
service  area(s)  obtained  fi-om 
community-based  organizations,  state 
and  local  governments,  economic 
development  agencies,  and  from  any 
information  the  bank  may  choose  lo 
provide; 

i3)  The  bank's  product  offerings  and 
business  strategy  as  determined  from 
data  provided  by  the  bank; 

(4)  Institutional  capacity  and 
constraints,  including  the  size  and 
financial  condition  of  the  institution, 
the  economic  climate  (national,  regional 
and  local),  safety  and  soundness 
limitations,  and  any  other  factors  that 
significantly  affect  the  bank's  ability  to 
lend  to  the  different  parts  of  its  service 
area(s): 

(5)  The  bank's  past  performance  and 
the  performance  of  similarly-situated 
lenders; 

(6)  The  bank's  public  file,  as 
described  in  §25.43  of  this  part,  and  any 
signed,  written  comments  about  the 
bank's  CRA  performance  submitted  lo 
the  bank  or  the  OCC;  and 

(7)  Any  other  information  deemed 
relevant  by  the  OCC. 

(c)  Assigned  ratings.  The  OCC  shall 
assign  to  each  bank  one  of  the  following 
four  ratings  as  set  out  in  §  25.28  of  this 
part  and  Appendix  A  of  this  part: 
"outstanding";  "satisfactory";  "needs  lo 
improve";  or  "substantial 
noncompliance"  based  on: 

(1)  The  resuhs  of  the  applicable 
assessment  test(s)  or  standards  or 
performance  under  an  approved 
strategic  plan;  and 

(2)  Any  evidence  of  discriminatory  or 
other  illegal  credit  practices. 

(d)  Safe  and  sound  operations.  This 
part  and  the  CRA  do  not  require  any 
bank  to  make  loans  or  investments,  or 
to  provide  services  that  are  inconsistent 
with  safe  and  sound  operations.  Banks 
are  permitted  and  encouraged  to 
develop  and  apply  flexible  underwriting 
standards,  consistent  with  safe  and 
sound  operations,  for  loans  that  benefit 
low-  or  moderate-income  geographies  or 
individuals. 

(e)  Compliance  with  community 
reinvestment  obligation.  The  assigned 
ratings  reflect  the  extent  of  compliance 
or  noncompliance  with  the  community 
reinvestment  obligation  described  in 

§  25.11(b)  of  this  part.  A  bank  that 
receives  an  assigned  rating  of 
"substantial  noncomphance"  shall  be 
subject  to  enforcement  actions  pursuant 
to  12  U.S.C.  1818. 

§25.22    Lending  test 

(a)  Scope  of  test.  (1)  The  lending  test 
evaluates  a  bank's  performance  in 
helping  to  meet  the  credit  needs  of  its 


service  area(s)  through  its  lending 
activities,  as  measured  by  home 
mortgage  originations  and  purchases, 
small  business  and  small  farm  loans 
outstanding,  and  community 
development  loans  outstanding.  At  the 
bank's  option,  the  lending  test  vnll  also 
evaluate  the  bank's  consumer  loans 
outstanding  and  any  other  loan 
distribution  data  the  bank  may  choose 
to  provide,  such  as  data  on  extensions 
of  lines  of  credit,  commitments,  and 
letters  of  credit. 

(2)  When  evaluating  a  bank's  overall 
lending  performance,  the  OCC  shall 
weigh  its  assessments  of  the  bank's 
home  mortgage  lending,  small  business 
and  small  farm  lending,  and  (at  the 
bank's  option)  consumer  lending  to 
reflect  the  relative  importance  of  each 
category  of  lending  to  the  bank's  overall 
business. 

(3)  The  OCC  shall  weigh  the  bank's 
community  development  lending 
according  to  the  characteristics  and 
needs  of  the  bank's  service  area(s),  the 
capacity  and  constraints  of  the  bank, 
and  the  opportunities  available  to  the 
bank  for  this  lending. 

(b)  Assessment  criteria.  The  OCC  shall 
evaluate  a  bank's  lending  performance 
pursuant  to  the  following  criteria: 

(1)  Geographic  distribution.  The 
geographic  distribution  of  the  bank's 
lending  (based  on  the  location  of  the 
loan  as  provided  in  §25.12  of  this  part), 
including: 

(i)  The  proportion  of  total  lending  in 
the  bank's  service  area(s); 

(ii)  The  dispersion  of  lending 
►  throughout  the  bank's  service  area(s); 
and 

(iii)  The  number  and  amount  of  loans 
in  low-,  moderate-,  middle-,  and  upper- 
income  geographies  in  the  bank's 
service  area(s); 

(2)  Borrower  characteristics.  The 
distribution,  particularly  in  the  bank's 
service  area,  of  the  bank's  lending 
(based  on  borrower  characteristics), 
including: 

(i)  The  number  and  amount  of  home 
mortgage  loans  to  .low-,  moderate-, 
middle-,  and  upper-income  individuals; 

(ii)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
businesses  and  farms  with  gross  annual 
revenues  less  than  or  equal  to  $1 
million; 

(iii)  The  number  and  amount  of  small 
business  and  small  farm  loans  by  size  of 
loan; and 

(iv)  At  the  bank's  option,  the  number 
and  amount  of  consumer  loans  to 
low-,  moderate-,  middle-,  and  upper- 
income  individuals; 

(3)  Community  development  lending. 
The  bank's  community  development 
lending,  including  the  number  and 


amount  of  community  development 
loans  outstanding,  their  complexity  and 
innovativeness,  and  the  number  and 
amount  of  lines  of  credit,  commitments, 
and  letters  of  credit  for  community 
development  purposes;  and 

(4)  Innovative  or  flexible  lending 
practices.  The  bank's  use  of  innovative 
or  flexible  lending  practices  to  address 
the  credit  needs  of  low-  or  moderate- 
income  individuals  or  geographies. 

(c)  Affiliate  lending.  (1)  The  OCC 
shall,  if  the  bank  elects,  consider  in  its 
assessment  of  a  bank's  lending 
performance  under  this  section  lending 
by  an  affiliate  of  the  bank,  if  the  bank, 
or  its  affiliate,  reports  or  collects  the 
lending  data  pursuant  to  §  25.42  of  this 
part. 

(2)  The  OCC  may  consider  in  its 
assessment  lending  by  a  bank's  affiliate 
even  if  the  bank  has  chosen  not  to  have 
the  affiliate's  lending  considered  if  the 
OCC  determines  that  this  lending  is 
integral  to  the  business  of  the  bank. 

(3)  Consideration  of  affiliate  lending 
shall  be  subject  to  the  following 
constraints: 

(i)  No  affiliate  may  claim  the  same 
loan  as  another  institution;  and 

(ii)  If  the  OCC  considers  loans  within 
a  particular  lending  category  (e.g.,  home 
mortgage,  small  business,  small  farm, 
consumer  or  community  development 
lending)  made  by  one  or  more  of  the 
bank's  affiliates  in  a  particular  service 
area,  the  OCC  shall  consider  all  the 
loans  within  that  lending  category  made 
by  all  of  the  bank's  affiliates  in  that 
particular  service  area. 

(d)  Consortia  and  third-party  lending. 
Community  development  loans  made 
through  consortia  in  which  the  bank 
participates  or  through  third  parties  in 
which  the  bank  has  invested: 

(1)  Shall  be  considered  under  the 
lending  test,  if  the  bank  elects,  provided 
the  data  pertaining  to  these  loans  are 
reported  by  the  bank  under  the 
applicable  provisions  of  §  25.42  of  this 
part;  and 

(2)  May  be  allocated  among 
participants  or  investors  as  they  choose 
for  purposes  of  the  lending  test, 
provided  that  no  participant  or  investor 
claims  the  same  loan  or  part  of  a  loan 
as  another  participant  or  investor,  or 
claims  in  the  aggregate  greater  than  its 
percentage  share  (based  on  the  level  of 
its  participation  or  investment)  of  the 
total  loans  made  by  the  consortium  or 
third  party. 

(e)  Lending  performance  rating.  The 
OCC  shall  rate  a  bank's  lending 
performance  as  provided  in  Appendix  A 
of  this  part. 


§  25.23    Investnwnt  test 

(a)  Scope  of  test.  The  investment  test 
evaluates  the  degree  to  which  a  bank  is 
helping  to  meet  the  credit  needs  of  its 
service  area(s)  through  qualified 
investments.  To  be  considered  under 
this  test,  the  qualified  investments  of  a 
bank  must  benefit  its  service  area(s)  or 
a  broader  statewide  or  regional 
geographic  area  that  includes  the  bank's 
service  area(s). 

(b)  Qualified  investments.  (1) 
Qualified  investments  are  lawhi! 
investments,  deposits,  membership 
shares  in  a  credit  union,  or  grants  that: 

(i)  Primarily  benefit  low-  or  moderate- 
income  individuals,  businesses  or  farms 
with  gross  annual  revenues  less  than  or 
equal  to  Si  million,  or  businesses  or 
farms  that  qualif>'  as  small  businesses 
under  a  Small  Business  Administration 
program;  and 

(ii)  Address  affordafte  housing 
(including  multifamily  rental  housing) 
or  other  community  economic 
development  needs  that  are  not  being 
met  by  the  private  market. 

(2)  Donating,  selling  on  favorable 
terms,  or  making  available  on  a  rent-free 
basis  any  branch  of  the  bank  that  is 
located  in  any  predominantly  minority 
neighborhood  to  any  minority 
depository'  institution  or  women's 
depository  institution  (as  defined  in  12 
U.S.C.  2907(b))  shall  be  considered 
under  the  investment  test. 

(3)  Activities  considered  under  the 
lending  or  service  tests  may  not  be 
considered  under  the  investment  test. 

(4)  At  a  bank's  option,  the  OCC  shall 
consider  in  its  assessment  of  a  banks 
investment  performance  a  qualified 
investment  made  by  an  affiliate  of  the 
bank,  provided  that  the  qualified 
investment  is  not  claimed  by  any  other 
institution. 

(c)  Assessment  criteria.  The  OCC  shall 
evaluate  the  investment  performance  of 
a  bank  pursuant  to  the  following 
criteria: 

(1)  The  dollar  amount  of  qualified 
investments  that  directly  address  credit 
needs; 

(2)  The  use  of  innovative  or  complex 
qualified  investments  to  support 
community  development  initiatives: 
and 

(3)  The  degree  of  responsiveness  to 
credit  and  community  economic 
development  needs. 

(d)  Investment  performance  rating. 
The  OCC  shall  rate  a  bank's  investment 
performance  as  provided  in  Appendix  A 
of  this  part. 

§  25.24    Service  test 

(a)  Scope  of  test.  The  ser\ice  test 
evaluates  a  bank's  record  of  helping  to 
meet  the  credit  needs  of  the  bank's 
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service  area(s)  by  analyzing  both  the 
availabih'ty  and  responsiveness  of  a 
bank's  systems  for  delivering  retail 
banking  services  and  the  extent  and 
innovativeness  of  its  community 
development  services. 

(b)  Assessment  criteria — retail 
banking  services.  The  OCC  shall 
evaluate  the  availability  and 
responsiveness  of  a  bank's  systems  (or 
delivering  retail  banking  services, 
pursuant  to  the  following  criteria: 

(1)  The  ciurent  distribution  of  the 
bank's  branches  and  ATMs  among 
low-,  moderate-,  middle-,  and  upper- 
income  geographies; 

(2)  In  the  context  of  its  current 
distribution  of  the  bank's  branches  and 
ATMs,  the  bank's  record  of  opening  and 
closing  branches  and  ATMs, 
particularly  branches  and  ATMs  located 
in  low-  or  moderate-income  geographies 
or  primarily  serving  low-  or  moderate- 
income  individuals; 

(3)  The  availability  of  alternative 
systems  for  delivering  retail  banking 
services  [e.g.,  banking  by  telephone  or 
computer,  mobile  branches  and  ATMs. 
ATMs  not  owned  or  operated  by  or 
operated  exclusively  for  the  bank,  loan 
production  offices,  and  bank-at-work  or 
by-mail  programs)  in  low-  and 
moderate-income  geographies  and  to 
low-  and  moderate-income  individuals; 
and 

(4)  The  range  of  services  provided  in 
low-,  moderate-,  middle-,  and  upper- 
income  geographies  and  the  degree  to 
which  the  services  are  tailored  to  meet 
the  needs  of  those  geographies. 

(c)  Assessment  criteria — community 
development  services.  (1)  Community 
development  services  are  services  that: 

(i)  Primarily  benefit  low-  or  moderate- 
income  individuals,  businesses  or  farms 
with  gross  annual  revenues  less  than  or 
equal  to  $1  million,  or  businesses  or 
farms  that  qualify  as  small  businesses 
under  a  Small  Business  Administration 
program;  and 

(ii)  Address  affordable  housing 
(including  multifamily  rental  housing) 
or  other  community  economic 
development  needs  that  are  not  being 
met  by  the  private  market. 

(2)  The  CXX  shall  evaluate 
community  development  services 
pursuant  to  the  following  criteria; 

(i)  The  extent  to  which  the  bank 
provides  community  development 
services;  and 

(ii)  The  innovativeness  and 
responsiveness  of  community 
development  services. 

(3)  When  evaluating  a  bank's  overall 
service  performance,  the  OCC  shall 
weigh  the  bank's  community 
development  services  according  to  the 
characteristics  and  needs  of  the  bank's 


sertice  area(s).  the  capacity  and 
con  straints  of  the  bank,  and  the 
opi  ortunides  avail^Ie  to  the  bank  to 
pro  idde  community  development 
ser  ices. 

('  )  At  a  bank's  option,  the  OCC  shall 
con  sider  in  its  assessment  of  a  bank's 
ser  ice  performance  a  conununity 
dev  ^lopment  service  provided  by  an 
affi  iate  of  the  bank,  provided  that  the 
community  development  service  is  not 
clai  med  by  any  other  institution. 

{< )  Service  performance  rating.  The 
(XH )  shall  rate  a  bank's  service 
per  ormance  as  provided  in  Appendix  A 
oft  lis  part. 
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Community  development  test  for 
or  limite<t-purposa  tMnks. 


wtialesaie 

(i  Scope  of  test.  (1)  The  OCC  shall 
the  degree  to  which  a  wholesale 
lited  purpose  bank  (as  defined  in 
^12  of  this  part)  is  helping  to  meet 
credit  needs  of  its  service  area(s) 
3T  the  community  development  test 
if  the  bank's  written  request  to  be 
^nated  as  a  wholesale  or  limited 
bose  bank  has  been  approved  by  the 
.  before  the  commencement  of  its 
examination,  and  the  designation 
Has  pot  been  revoked  either  at  the 
reqiiest  of  the  bank  or  at  the  OCC's  own 
initiative. 

(2b  The  community  development  test 
evaiiates  the  record  of  a  wholesale  or 
limned  purpose  bank  in  helping  to  meet 
the  ^redit  needs  of  its  service  area(s) 
throLgh  qualified  investments, 
convnunity  development  lending,  or 
com  munity  development  services. 

(3  For  purposes  of  the  community 
devi  lopment  test  only,  community 
dev(  lopment  loans  include  small 
bus]  ness  and  small  farm  loans  and  loans 
to  k  w-  and  moderate-income 
indii'iduals  and  geographfes,  whether  or 
not  eported  or  collected  by  the  bank  or 
one  Df  its  affiliates  as  home  mortgage 
loan  s,  small  business  loans,  small  Carm 
loar  s,  or  consumer  loans,  pursuant  to 
§25  42  of  this  part. 

(b  Assessment  criteria.  The  OCC  shall 
eval  late  the  community  development 
perf  )rmance  of  a  wholesale  or  limited 
puq  ose  bank  pursuant  to  the  following 
critt  ria: 

(1  The  number  and  amount  of 
com  nunity  development  loans 
outs  anding,  qualified  investments  (as 
defii  led  in  §  25.23  of  this  part),  or 
com  nunity  development  services  (as 
defii  led  in  §  25.24  of  this  part); 

(2  The  use  of  innovative  or  complex 

3ual  fied  Investments,  community 
ev«  lopment  loans  outstanding,  or 
com  nimity  development  services  and 
(heit  connection  to  credit  needs;  and 
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(3)  The  degree  of  responsiveness  to 
credit  and  c(»nmunity  economic 
development  needs. 

(c)  Indirect  activities.  The  OCC  shall, 
if  the  wholesak  or  limited  purpose  bank 
elects,  consider  in  its  community 
development  performance  assessment: 

(1)  Qualified  investments  or 
community  development  services 
provided  by  an  affiliate  of  the  bank, 
provided  the  investment  or  services  are 
not  claimed  by  any  other  institution; 
and 

(2)  Community  development  lending 
by  affiliates,  consortia  and  third  parties, 
subject  to  the  requirements  and 
limitations  in  §  25.22(c)(3)  and  (d)  of 
this  part. 

(dj  Benefit  to  service  area(s) — (1) 
Benefit  inside  service  area(s).  For 
purposes  of  assessing  a  wholesale  or 
limited  purpose  bank's  community 
development  performance  under  this 
section,  the  OCC  shall  consider  all 
qualified  investments,  community 
development  loans  outstanding,  and 
community  development  services  that 
benefit  areas  within  the  bank's  service 
area(s). 

(2)  Benefit  outside  service  area(s).  The 
OCC  shall  consider  the  qualified 
investments,  community  development 
loans  outstanding,  and  community 
development  services  provided  by  a 
wholesale  or  limited  purpose  bank  that 
benefit  areas  outside  the  bank's  service 
area(s)  only  up  to  an  amount  equivalent 
to  the  amount  of  investments,  loans,  and 
services  considered  under  paragraph 
(d)(1)  of  this  section.  If  a  bank 
demonstrates  a  limited  need  or 
opportunity  for  these  investments, 
lending,  and  services,  in  its  service 
area(s),  the  OCC  may  exempt  the  bank 
from  all  or  part  of  this  limitation. 

(e)  Community  development 
performance  rating.  The  OCC  shall  rate 
a  bank's  community  development 
performance  as  provided  in  Appendix  A 
of  this  part, 

f  25.26    Smalt  bank  assessment  standards. 

(a)  Scope  of  assessment.  The  OCC 
shall  assess  the  degree  to  which  a  small 
bank  is  helping  to  meet  the  credit  needs 
of  its  service  area(s)  under  the 
assessment  standards  described  in  this 
section. 

(b)  Assessment  criteria.  The  OCC  shall 
evaluate  a  small  bank's  CRA 
performance  pursuant  to  the  following 
criteria: 

(1)  The  bank's  loan-to-deposit  ratio, 
adjusted  for  seasonal  variation  and,  as 
appropriate,  other  lending-relaled 
activities,  such  as  loan  raiginations  for 
sale  to  the  secondary  markets  or 
community  development  lending  or 
investment; 


(2)  The  percentage  of  loans  and,  as 
appropriate,  other  lending-related 
activities  located  in  the  bank's  service 
area(s); 

(3)  The  bank's  record  of  lending  to 
and,  as  appropriate,  engaging  in  other 
lending-related  activities  for  borrowers 
of  different  income  levels  and 
businesses  and  farms  of  different  sizes: 

(4)  The  geographic  distribution  of  the 
bank's  loans  given  its  service  area(s): 
and 

(5)  The  bank's  record  of  taking  action, 
,  if  warranted,  in  response  to  written 

complaints  about  its  performance  in 
meeting  the  credit  needs  of  its  service 
area(s). 

(c)  Small  bank  performance  rating. 
The  OCC  shall  rate  a  small  bank's 
performance  as  provided  in  Appendix  A 
of  this  part. 

25.27    Strategic  plan  assessment 

(a)  Alternative  election.  A  bank  may 
request  to  be  rated  under  a  strategic  plan 
rather  than  under  the  lending,  service, 
and  investment  tests  (§§  25.22  through 
25.24  of  this  part),  the  community 
development  test  (§  25.25  of  this  part), 
or  the  small  bank  assessment  standards 
(§  25.26  of  this  part),  by  submitting  to 
the  OCC  a  strategic  plan  as  provided  for 
in  this  section.  A  bajik's  request  to  be 
rated  under  a  strategic  plan  is  not 
approved  imtil  the  OCC  approves  the 
plan.  The  OCC's  approval  of  a  strategic 
plan  does  not  afliect  the  bank's 
obligation,  if  any,  to  report  data  as 
required  by  §  25.42  of  this  part. 

(b)  Strategic  plans  in  general.  (1)  A 
plan  may  have  a  term  of  no  more  than 
five  years,  and  any  multi-year  plan  shall 
include  annual  interim  measurable 
goals  according  to  which  the  OCC  shall 
evaluate  the  bank's  performance. 

(2)  A  bank  with  more  than  one  service 
area  may  prepare  a  single  plan  for  all  of 
its  service  areas  or  a  plan  for  one  or 
more  but  not  all  of  its  service  areas. 

(3)  Affiliated  institutions  may  prepare 
joint  plans  if  the  plans  provide 
measurable  goals  for  each  institution. 

(c)  Public  participation  in  strategic 
plan  development.  Before  submitting  a 
plan  to  the  OCC  for  approval,  the  bank 
shall: 

(1)  Informally  seek  suggestions  from 
the  public  in  its  ser\'ice  area{s)  while 
developing  the  plan; 

(2)  0nce  the  bank  has  developed  a 
plan,  formally  solicit  public  comment 
on  the  plan  for  at  least  30  days  by 
publishing  notice  in  a  newspaper  of 
general  circulation  in  each  of  its  service 
areas;  and 

(3)  During  the  period  of  formal  public 
comment,  make  copies  of  the  plan 
available  for  review  at  all  offices  of  the 


bank  in  any  service  area  covered  by  the 
plan. 

(d)  Submission  of  plan.  The  bank 
shall  submit  its  plan  to  the  OCC  at  least 
three  months  prior  to  the  proposed 
effective  date  of  the  plan.  The  bank  shall 
also  submit  with  its  plan  any  public 
comments  received,  and,  if  the  plan  was 
revised  in  light  of  the  comments 
received,  the  initial  plan  as  released  for 
public  comment. 

(e)  Plan  content— (l]Measurable 
goals,  (i)  A  bank  shall  specify  in  its  plan 
measurable  goals  for  helping  to  meet  the 
credit  needs  of  each  of  its  service  area(s) 
covered  by  the  plan,  particularly  the 
needs  of  low-  and  moderate-income 
geographies  and  low-  and  moderate- 
income  individuals,  through  lending, 
investment,  and  the  provision  of 
services,  as  appropriate. 

(ii)  A  bank  shall  address  all  three 
I>erformance  categories  and,  unless  the 
bank  has  been  designated  as  a  wholesale 
or  limited  purpose  bank,  shall 
emphasize  lending  and  lending-related 
activities.  Nevertheless,  a  different 
emphasis,  including  a  focus  on  one  or 
more  performance  categories,  may  be 
appropriate  if  responsive  to  the 
characteristics  and  credit  needs  of  its 
service  area,  considering  public 
comment  and  the  bank's  capacity  and 
constraints,  product  offerings,  and 
business  strategy. 

(2)  Confidential  information.  The 
bank  may  submit  additional  information 
to  the  OCC  on  a  confidential  basis,  but 
the  goals  stated  in  the  plan  shall  be 
sufficiently  specific  to  enable  the  public 
and  the  OCC  to  judge  fairly  the  merits 
of  the  plan. 

(3)  Satisfactory  and  outstanding  goals. 
A  bank  shall  specify  in  its  plan 
measurable  goals  that  constitute 
"satisfactory"  performance.  A  plan  may 
specify  measurable  goals  that  constitute 
"outstanding"  performance.  In  order  to 
be  considered  for  an  "outstanding" 
performance  rating,  the  bank  shall 
submit  both  "satisfaclor>'"  and 
"outstanding"  performance  goals. 

(f)  Plan  approval— (\)Timing.  The 
OCC  shall  act  upon  a  plan  within  60 
days  after  the  complete  plan  and 
required  accompanying  material  are 
submitted.  If  the  OCC  fails  to  act  within 
this  time  period,  the  plan  shall  be 
deemed  approved  unless  the  OCC 
extends  the  review  period  for  good 
cause. 

(2)  Public  participation.  In  evaluating 
the  plan's  goals,  the  OCC  shall  consider 
the  public's  involvement  in  formulating 
the  plan,  public  comment  on  the  plan, 
and  any  response  by  the  bank  to  public 
comment  on  the  plan. 

(3)  Criteria  for  evaluating  plan.  The 
OCC  shall  evaluate  a  plan's  measurable 


goals  using  the  following  criteria,  as 
appropriate: 

(i)  The  extent  and  breadth  of  lending 
or  lending-related  activities,  including, 
as  appropriate,  the  distribution  of  loans 
among  different  geographies,  businesses 
and  farms  of  different  sizes,  and 
individuals  of  different  income  levels, 
the  e.xtent  of  community  development 
lending,  and  the  use  of  innovative  or 
flexible  lending  practices  to  address 
credit  needs; 

(ii)  The  amount  and  innovativeness. 
complexity,  and  responsiveness  of  the 
bank's  qualified  investments,  as  defined 
in  §  25.23  of  this  part;  and 

(iii)  The  extent  and  availability  of  the 
bank's  services,  including,  as 
appropriate,  the  accessibility  of  retail 
delivery  systems  and  the  extent  and 
innovativeness  of  community 
development  services,  as  defined  in 
§25.24  of  this  part. 

(g)  Plan  amendment.  During  the  term 
of  a  plan,  the  bank  may  petition  the 
OCC  to  approve  an  amendment  to  the 
plan  on  grounds  that  a  material  change 
in  circumstances  has  made  the  plan  no 
longer  appropriate.  Any  amendment 
proposed  shall  be  developed  in 
accordance  with  the  public 
participation  requirements  of  paragraph 
(c)  of  this  section. 

(h)  Strategic  plan  assessment.  The 
OCC  shall  approve  the  goals  and  assess 
performance  under  a  strategic  plan  as 
provided  for  in  Appendix  A  of  this  part. 

§25.28    Assigned  ratings. 

(a)  Ratings  in  general.  Subject  to 
paragraphs  (b),  (c).  and  (d)  of  this 
section,  the  OCC  shall  assign  to  a  bank 

a  rating  of  "outstanding,"  "satisfactory" 
"needs  to  improve,"  or  "substantial 
noncompliance"  based  on  the  bank's 
performance  under  the  lending, 
investment  and  sen'ice  tests,  the 
community  development  test,  the  small 
bank  assessment  standards,  or  an 
approved  strategic  plan,  as  applicable. 

(b)  Lending,  investment,  and  serx-ice 
tests.  The  OCC  shall  assign  a  rating  for 
a  bank  assessed  under  the  lending, 
investment,  and  service  tests  in 
accordance  with  the  procedures 
provided  in  Appendix  A  of  this  part  and 
the  following  principles: 

(1)  A  bank's  rating  on  the  lending  test 
shall  be  weighed  so  as  to  count  for  at 
least  50  percent  of  its  assigned  rating; 

(2)  A  bank  that  receives  an 
"outstanding"  rating  on  the  lending  test 
shall  receive  an  assigned  rating  of  at 
least  "satisfactory"; 

(3)  A  bank  that  receives  an 
"outstanding"  rating  on  the  lending  test 
and  an  "outstanding"  rating  on  either 
the  senice  test  or  the  investment  test 


shall  receive  an  assigned  rating  of 
"outstanding"; 

(4)  A  bank  that  receives  an 
"outstanding"  rating  on  both  the  service 
test  and  the  investment  test  and  a  rating 
of  at  least  "high  satisfactory"  on  the 
lending  test  shall  receive  an  assigned 
rating  of  "outstanding";  and 

(5),No  bank  may  receive  an  assigned 
rating  of  "satisfactory"  unless  it  receives 
a  rating  of  at  least  "low  satisfactory"  on 
the  lending  test. 

(c)  Effect  of  evidence  of 
discriminatory  or  other  illegal  credit 
practices.  Evidence  of  discriminatory  or 
other  illegal  credit  practices  shall 
adversijly  affect  the  OCC's  evaluation  of 
a  bank's  performance.  In  determining 
the  effett  on  the  bank's  assigned  rating, 
the  OCC  shall  consider  the  nature  and 
extent  of  the  evidence,  the  policies  and 
procedures  that  the  bank  has  in  place  to 
prevent  dis<jiminatory  or  other  illegal 
credit  practices,  any  corrective  action 
that  the  bank  has  taken  or  has 
committed  to  take,  particularly 
voluntary  corrective  action  resulting 
from  self-assessment,  and  other  relevant 
infonnation,  such  as  the  hank's  past  fair 
lending  performance. 

(d)  Effect  of  successive  "needs  to 
improve"  ratings.  A  bank  that  would 
otherwise  receive  an  assigned  rating  of 
"needs  to  improve"  shall  receive  an 
assigned  rating  of  "substantia) 
noncompliance"  if  the  bank  received  no 
better  than  a  "needs  to  improve"  rating 
on  each  of  its  two  previous 
fcxaminatioiis. 

§  25.29    Effect  of  ratings  on  applications. 

(a)  CRA  performance.  Among  other 
factors,  the  OCC  shall  take  into  account 
the  record  of  performance  under  the 
CRA  of  each  applicant  bank  in 
considering  any  application: 

(1)  By  a  bank  for  the  establishment  of 
a  dome.stic  branch  or  other  facility  that 
would  be  authorized  to  take  deposits; 

(2)  By  a  bank  for  the  relocation  of  the 
main  office,  a  branch  office  or  ATM; 

(3)  For  the  merger  or  consolidotion 
with  or  the  acquisition  of  as.sefs  or 
asF.umption  of  lisbiliiies  of  a  federally 
insured  dt^pository  institution;  and 

(4)  For  fhe  conversion  of  a  fudernJIy 
insured  dt'pcsiior)  i.is1itut7on  tn  a 
iwtional  bank  cl?3rtgr. 

(b)  Chnrfcr  cpplicntion.  An  appWciirif 
(other  fhqn  a  federally  insured 
di;pository  institution)  fora  oational- 
harik  charier  shall  submit  a  description 
of  how  it  will  meet  its  CRA  obje<1ives 
when  the  application  is  made.  In  ■ 
c:onsid(^'•i^g  the  application,  the  OCC 
shall  take  the  desiiriplion  into  account 
and  may  deny  or  condition  approval  on 
that  basis. 
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(c)  Interested  parties.  In  considering 
C  lA  perfonnance  in  an  application 

d  iscribed  in  paragraph  (a)  of  this 

s(  ction.  the  OCC  shall  take  into  account 

ai  ly  views  expressed  by  interested 

p  irties  which  are  submitted  in 

a(  cordance  with  the  OCC's  procedures 

s«  t  forth  in  part  5  of  this  chapter. 

(d)  Denial  or  conditional  approval  of 
a  jplication.  A  bank's  record  of 

p  irformance  may  be  the  basis  for 
di  inying  or  conditioning  approval  of  an 
a  tplication  described  in  paragraph  (a)  of 
tl  is  section. 

S  ibpart  C— Records.  Reporting  and 
D  sclosure  Requirements 

§  5.41    Service  area  delineetion. 

(a)  In  general.  Subject  to  paragraphs 
tl  I  and  (c)  of  this  section,  each  bank 
mby  delineate  its  service  area(s)  using 
arty  method  it  chooses  provided  that  the 
s€  rvice  area(s): 

(1)  Do(es)  not  reflect  illegal 
d  scrimination; 

(2)  Do(es)  not  arbitrarily  exclude  low- 
ai  d  moderate-income  geographies, 

to  :ing  into  account  the  bank's  size  and 
fii  lancial  condition  and  the  extent  of  its 
bi  inching  network,  as  appropriate;  and 

(3)  Consist(s)  only  of  wnole  census 
tn  cts  or  block  numbering  areas. 

[b)  Banks  that  are  not  wholesale  or 
Hi  lited  purpose  banks.  The  service 

ar  ja(s)  for  a  bank  that  is  not  a  wholesale 
oi  limited  purpose  bank  (as  defined  in 
§   5.12  of  this  part): 

1)  Shall  include  those  geographies  in 
tk  i  local  areas  around  a  bank's  branches 
ai  d  deposit-taking  ATMs  in  which  the 
bj  nk  has  originated  or  had  outstanding, 
di  ring  the  previous  calendar  yeiir,  a 

si  nificant  number  and  amount  of  home  . 
m  Jrtgage,  small  business  and  small 
fa  m,  and  (if  the  bank  chooses  to  have 
th  >m  con.sidered  in  its  CRA  evaluation) 
(X  ii^umer  loans  and  any  other 
ge  jgraphies  equidistant  from  its 
hi  mches  and  deposit-taking  AT\is. 
ta  ing  into  account  political  boundaries 
or  significant  geographic  barriers:  and 

2)  Shall  not  extend  substantially 
ac  o;:s-MSA  boundaries  or  state 

Ik  jndaries  unless  (he  service  area  is 
Id  :ated  in  a  multistate  MSA.  If  the  bank 
se  ves  areas  that  extend  substantially 
ac  cr.s  stoie  boundaries  or  extend 
su  >stanti3lly  across  boundarff^s  of  an 
M  >A.  the  bank  shall  delineate  separate 
se  vice  areas  for  the  areas  in  each  state 
ar  i  for  the  areas  inside  and  outside  t.he 
M  >A 

c)  Wholesale  or  limited  purpofie 
he  iks.  The  .service  area  for  a  wholesale 
or  limited  purpose  bank  (as  defined  in 
§ :  5. 1 2  of  this  part)  shall  be  delineated 
as  in  area  or  areas  around  its  offices 
|ir  i:luding  its  main  offi(*  and  branches) 


or  a  broader  statewide  or  regional  area 
that  includes  the  area  or  areas. 

(d)  Banks  serving  military  personnel. 
Notwithstanding  paragraphs  (a),  (b),  and 
(c)  of  this  section,  a  bank  whose 
business  predominantly  consists  of 
.serving  the  needs  of  military  personnel 
or  their  dependents  who  are  not  located 
within  a  defined  geographic  area  may 
delineate  its  entire  deposit  customer 
base  as  its  service  area. 

(e)  Maintaining  list  and  map.  Each 
bank  shall  compile  and  maintain  a  list 
of  all  the  geographies  within  its  service 
area  or  areas  and  a  map  of  each  service 
area  showing  the  geographies  contained 
therein. 

§  25.42    Data  collection  and  repofthtg. 

(a)  Mandatory  data  collection  and 
reporting—  (1)  Loan  data.  Each  bank, 
except  small  banks,  shall  collect  and 
report  to  the  OCC  the  followi  ng  data 
pertaining  to  its  borne  mortgage,  small 
business,  small  farm,  and  community 
development  loansr 

(i)  Home  mortgage  loans.  If  the  bank 
is  subject  to  reporting  under  HMDA,  the 
location  of  each  home  mortgage  loan 
located  outside  the  MSAs  in  which  the 
bank  has  a  home  or  branch  office  (or 
outside  any  MSA)  in  accordance  with 
Regulation  C,  Home  Mortgage 
Disclosure  (12  CFR  Part  203); 

(ii)  Small  business  and  small  farm 
loan  data.  All  small  business  and  small 
farm  loan  data  required  to  be  cx>llerjed 
and  reported  on  the  OCC's  Small 
Business  and  Small  Farm  Loan  Register 

(CC- - _J,  set  forth  in 

appendix  C  of  this  part,  in  accordance 
with  the  instructions  in  appendix  C  of 
this  part;  and 

(iii)  Community  development  lonn 
data.  All  community  development  loan 
data  required  to  be  collected  and 
reported  on  the  OCC's  Community 
Development  Report  Form  (CC- 

),  set  forth  in 

appendix  C  of  this  part,  in  accordant* 
with  the  instructions  in  appendix  C  of 
this  part. 

(2)  .Service  area  duta.  Each  bank  .shall 
collect  and  report  to  the  OCC  hy  April 
1  of  each  year  a  list  of  the  areas  the  bank 
considers  to  be  its  service  areais),  a  list 
of  the  gec'graphies  it  considers  to  be 
within  its  service  3reo(s),  and  a  map  of 
each  service  area  showing  the 
geographies  contained  therein. 

(b)  Optional  data  collection.  (1)  U  a 
bank  elects  to  have  its  consumer  lendiii).' 
ixjnsidered  under  the  lending  test  (as 
described  in  S  25.22  of  this  part),  the 
bank  shall  collect  the  consumer  loan 
data  requested  on  the  OCCs  Consumer 

Loan  Register  (CC-J - ). 

set  forth  in  appendix  C  of  this  part,  in 


accordance  with  the  Instructions  in 
apnendix  C  of  this  part. 
(2)  At  its  option,  a  bank  may: 
(i)  Provide  information  concerning 
outstanding  small  business,  small  farm, 
or  consumer  loans  throughout  the  year 
to  account  for  seasonal  variations  in 
lending  for  use  in  the  evaluation  of  the 
bank  under  the  lending  test  described  in 
§25.22  ofthis  part;  and 

(ii)  Provide  any  other  infonnation 
concerning  its  lending  performance, 
including  additional  loan  distribution 
data. 

(c)  Data  on  affiliate  lending.  A  bank 
that  wishes  to  have  the  OCC  consider 
lending  by  its  affiliates  fw  purposes  of 
the  lending  test  shall  be  prepared  to 
identify  the  particular  home  mortgage 
loans  reported.under  HMDA  which  it 
wishes  the  OCC  to  consider,  and  shall 
collect  or  report,  pursuant  to  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section,  the  requisite  data 
concerning  the  small  business,  small 
farm,  or  consumer  loans  made  by  its 
affiliates  that  it  wishes  OCC  to  consider. 

(d)  Data  on  consortia  and  third-party 
lending.  A  bank  that  wishes  to  have  the 
OCC  consider  community  development 
lending  through  consortia  in  which  the 
bank  participates  or  through  third 
parties  in  which  the  bank  has  invested 
shall  report,  pursuant  to  paragraph 
(a)(l)(iii)  ofthis  section,  the  requisite 
data  concerning  the  community 
development  loans  made  through 
consortia  and  third  parties  that  it  wishes 
the  OCC  to  consider. 

§25.43    PuMic  file  and  disclosure  t>y 
banks. 

(a)  Pufc//c  availability.  Each  bank  shall 
maintain  a  file  that  is  readily  available 
for  public  inspection  containing  the 
infonnation  required  by  this  section. 

(b)  Current  information.  Each  bank 
shall  include  in  its  public  file  the 
following  information: 

(1)  All  signed,  written  comments 
received  from  the  public  for  the  current 
year  and  each  of  the  prior  two  calendar 
years  that  specifically  relate  to  the 
bank's  performance  in  helping  to  meet 
the  credit  needs  of  its  community  or 
communities,  and  any  response  to  the 
comments  by  the  bank; 

(2)  A  copy  of  the  public  section  of  the 
bank's  most  recent  CRA  Performance 
Evaluation  prepared  by  the  OCC  The 
bank  shall  place  this  copy  in  the  public 
file  wnthin  30  business  days  after  its 
receipt  from  the  OCC; 

(3)  A  list  of  the  areas  the  bank 
considers  to  be  its  service  area(s),  a  list 
of  the  geographies  it  considers  to  be 
within  its  service  area(s),  and  a  map  of 
each  service  area  showing  the 
geographies  contained  therein; 


(4)  A  list  of  the  bank's  branches  and 
ATMs,  their  street  addresses,  and 
geographies; 

(5)  A  list  of  branches  and  ATMs 
opened  or  closJed  by  the  bank  during  the 
current  and  each  of  the  prior  two 
calendar  years,  their  street  addresses, 
and  geographies;  and 

(6)  A  list  of  services  (including  hours 
of  operation,  available  loan  and  deposit 
products,  and  transaction  fees)  generally 
offered  at  the  bank's  branches  and 
ATMs  and  descriptions  of  material 
deviations  in  the  availability  or  cost  of 
services  at  particular  branches  and 
ATMs,  if  any.VVt  its  option,  a  bank  may 
include  information  regarding  the 
availability  of  alternative  systems  for 
delivering  retail  banking  ser\'ices  (e.g., 
banking  by  telephone  or  computer, 
mobile  branches  and  ATMs,  ATMs  not 
owned  or  operated  by  or  operated 
exclusively  for  the  bank,  loan 
production  offices,  and  bank-at-work  or 
by-mail  programs). 

(c)  Information  for  prior  years.  Each 
bank  that  is  not  a  small  bank  shall 
include  in  its  public  file  the  following 
information  for  each  of  the  prior  two 
calendar  years  derived  from  the  data 
collected  or  reported  pursuant  to  §  25.42 
ofthis  part: 

(1)  The  number  and  amount  of  small 
business  loans  and  small  farm  loans 
located  in  low-,  moderate-,  middle-,  and 
upper-income  geographies; 

(2)  A  list  of  the  geographies  where  the 
bank  had  outstanding  at  least  one  small 
business  loan  or  small  farm  loan; 

(3)  The  number  and  amount  of  small 
business  and  small  farm  loans  located 
inside  the  bank's  service  area(s)  and 
outside  the  bank's  service  area(s); 

(4)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
minority-owned  businesses; 

(5)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
women-owned  businesses; 

(6)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
businesses  and  farms  writh  gross  annual 
revenues  less  than  or  equal  to  $1 
miUion; 

(7)  The  number  and  amount  of 
conununity  development  loans 
outstanding;  and 

(8)  If  the  bank  has  elected  to  have  its 
consumer  loans  considered  under  the 
lending  test  (as  described  in  §  25.22  of 
this  part),  the  number  and  amount  of 
consumer  loans  to  low-,  moderate-, 
middle-,  and  upper-income  individuals, 
the  number  and  amount  of  consumer 
loans  located  in  low-,  moderate-, 
middle-,  and  upper-income  geographies, 
and  the  number  and  amount  of 
consiuner  loans  located  inside  the 


bank's  service  area{s)  and  outside  the 
bank's  service  area(s). 

(d)  Exception.  A  bank  shall  not  place 
in  its  public  file  any  information 
required  under  paragraph  (c)  ofthis 
section  for  a  particular  year  if,  given 
special  circumstances  such  as  a  small 
number  of  loans  made  within  a  small 
number  of  designated  income 
geographies  or  to  a  small  number  of 
designated  borrowers,  the  information 
could  reasonably  be  expected  to 
disclose  the  identity  of  the  borrower. 

(e)  HMDA  statement.  Each  bank 
required  to  report  home  mortgage  loan 
data  pursuant  to  the  HMDA  shall 
include  in  its  public  file  a  copy  of  its 
HMDA  Disclosure  Statement  provided 
by  the  Federal  Financial  Institutions 
Examination  Council  for  each  of  the 
prior  two  calendar  years.  The  statement 
shall  be  placed  in  the  main  office  public 
file  within  three  business  days  and  in 
the  branch  office  public  files  within  10 
business  days  of  the  bank's  receipt  of 
the  statement. 

if)  Small  bank  file.  (1).A  small  bank 
shall  include  in  its  public  file  the  bank's 
loan-to-deposit  ratio  computed  at  the 
end  of  the  most  recent  calendar  year.  A 
bank  may  include  additional  data  on  its 
loan-to-deposit  ratio  at  its  option. 

(2)  A  small  bank  that  elects  to  be 
evaluated  under  the  lending,  investment 
and  service  tests  (as  described  in 
§§  25.22  through  25.24  ofthis  part)  shall 
include  in  its  public  file  the  information 
specified  in  paragraph  (c)  ofthis 
section. 

(g)  Strategic  plan.  Each  bank  that  has 
been  approved  to  be  assessed  under  a 
strategic  plan  as  described  in  §  25.27  of 
this  part  shall  include  in  its  public  file 
a  copy  of  that  plan.  Information 
submitted  to  the  OCC  on  a  confidential 
basis  in  conjunction  with  the  plan  does 
not  have  to  be  included  in  the  public 
file. 

(h)  Less  than  satisfactory  rating.  Each 
bank  that  received  a  less  than 
satisfactory  rating  during  its  most  recent 
examination  shall  include  in  its  public 
file  a  description  of  its  current  efforts  to 
improve  its  perfonnance  in  helping  to 
meet  the  credit  needs  of  its  entire 
community.  This  description  shall  be 
updated  quarterly. 

(i)  Location  of  public  file.  Each  bank 
shall  maintain  its  public  file  as  follows: 

(1)  The  main  office  shall  have  a  copy 
of  the  complete  public  file; 

(2)  At  least  one  branch  in  each  service 
area  shall  have  a  copy  of  the  bank's 
HMDA  Disclosure  Statements  and  all 
materials  in  the  public  file  relating  to 
the  service  area  in  which  the  branch  is 
located;  and 

(3)  If  a  member  of  the  public  requests 
to  review  a  bank's  public  file  at  a  branch 
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that  does  not  have  a  copy,  the  bank  shall 
make  a  complete  copy  of  the  file  for  that 
sendee  area  available  for  review  at  the 
branch  within  5  business  days  at  no 
cost. 

(j)  Copies.  Each  bank  shall  provide 
copies  of  the  information  in  its  public 
file  to  members  of  the  public  upon 
request.  A  bank  may  charge  a  reasonable 
fee  not  to  exceed  the  cost  of  . 
reproduction  and  mailing  (if 
applicable). 

§25.44    Public  notice  by  banks. 

(a)  CRA  notice  for  banks.  Each  bank 
shall  provide  in  the  public  lobby  of  its 
main  office  and  each  of  its  branches  the 
public  notice  set  forth  in  Appendix  B  of 
this  part.  Bracketed  material  shall  be 
used  only  by  banks  having  more  than 
one  service  area. 

(b)  Additional  notice  for  affiliate 
banks.  The  last  two  sentences  shall  be 
included  only  if  the  bank  is  an  affiliate 
of  a  holding  company  and  the  last 
sentence  only  if  the  company  is  not 
prevented  by  statute  from  acquiring 
additional  banks. 

$25.45    Publication  of  planned 
examination  schedule. 

The  OCC  shall  publish  at  least  30 
days  in  advance  of  the  beginning  of  each 
calendar  quarter  a  list  of  the  banks  that 
are  scheduled  for  CRA  examinations  in 
that  quarter. 

Subpart  D— Transition  Rules 

§25.51    Transition  rules. 

(a)  Effective  date.  Sections  of  this  part 
25  become  effective  over  a  period  of 
time  in  accordance  with  the  schedule 
set  forth  in  paragraph  (c)  of  this  section. 
The  provisions  of  part  25  become  fully 
effective  on  July  1, 1996. 

(b)  Data  collection  and  reporting; 
strategic  plan;  small  bank  assessment 
standards;  and  performance  tests — (1) 
Data  collection  and  reporting,  On  July  1, 
1995,  the  data  collection  and  reporting 
requirements  set  forth  in  §  25.42  of  this 
part  become  effective. 

(2)  Strategic  plan.  Beginning  July  1, 
1995,  a  bank  that  elects  to  be  evaluated 
under  an  approved  strategic  plan 
pursuant  to  §  25.27  of  this  part  may 
submit  its  strategic  plan  to  the  OCC  for 
approval. 

(3)  Small  bank  assessment  standards. 
Beginning  July  1, 1995,  a  bank  that 
qualifies  as  a  small  bank  pursuant  to 

§  25.12  of  this  part  may  elect  to  be 
evaluated  under  the  small  bank 
assessment  standards  set  forth  in  §  25.26 
of  this  part.  Beginning  July  1, 1996,  the 
OCC  shall  evaluate  each  small  bank 
under  the  small  bank  assessment 
standards,  unless  the  bank  elects  to  be 
evaluated  pursuant  to  the  performance 
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tests  set  forth  in  §§  25.22  through  25.25 
of  this  part  or  under  an  approved 
strategic  plan. 

(4)  Performance  tests.  On  July  1, 1996, 
the  lending,  investment,  service,  and 
commimity  development  tests  set  forth 
in  §§25.22  through  25.25  of  this  part 
become  effective.  Thereafter,  the  OCC 
shall  evaluate  all  banks  pursuant  to 
these  test(s),  except  small  banks 
evaluated  under  the  small  bank 
assessment  standards  and  banks  that 
elect  to  be  evaluated  under  an  approved 
strategic  plan. 

(c)  Schedule.  On  January  1, 1995, 
§§25.11,  25.12,  25.29,  25.51,  and  25.101 
become  effective,  and  §§25.1,  25.2, 
25.8.  and  25.9  will  expire.  On  July  1, 
1995,  §§  25.26,  25.27,  25.42  and  25.45 
become  effective,  and  §§  25.28  and 
25.41  become  effective  for  banks  that  are 
evaluated  under  §§  25.26  or  25.27.  On 
July  1, 1996,  §§25.21  through  25.25, 
25.28,  25.41, 25.43,  and  25.44  become 
effective,  and  §§  25.3  through  25.7  will 
expire. 

Subpart  E— Interpretations 

§  25.101    Applicability  of  the  Community 
Reinvestment  Act  to  certain  special 
purpose  banks. 

In  response  to  its  July  1978  proposed 
regulation,  12  CFR  Part  25,  to 
implement  the  CRA,  the  OCC  received 
several  inquiries  irom  institutions  that, 
although  they  are  chartered  as  national 
banks,  do  not  perform  commercial  or 
retail  banking  services.  These 
institutions  serve  solely  as 
correspondent  banks,  or  as  trust 
companies,  or  as  clearing  agents,  and 
they  do  not  extend  credit  to  the  public 
for  their  own  account.  The  OCC 
concludes  that  the  CRA  is  not  intended 
to  cover  these  institutions.  It  is  the 
purpose  of  the  CRA  to  require  the  OCC 
to  encourage  banks  to  meet  the  credit 
needs  of  their  local  communities.  To 
this  end,  the  OCC  must  assess  banks' 
records  of  performance  and  take  those 
records  into  account  in  acting  on  certain 
applications  affecting  the  banks.  The 
OCC  believes  that  these  provisions  were 
intended  to  cover  all  banks  that  are  in 
the  business  of  extending  credit  to  the 
public,  including  both  wholesale  and 
retail  banks.  The  lending  activities  of 
these  banks  affect  the  economic  health 
of  the  communities  in  which  they  are 
chartered.  However,  the  OCC  believes  it 
would  be  pointless  to  encourage  or  to 
assess  the  credit  granting  record  of 
institutions  that  are  not  organized  to 
grant  credit  to  the  public  in  the  ordinary 
course  of  business,  other  than  as  an 
incident  to  their  specialized  operations. 
Accordingly,  the  term  national  bank  as 
used  in  this  part  does  not  include  banks 


that  engage  solely  in  correspondent 
banking  business,  trust  company 
business,  or  acting  as  a  clearing  agent. 

Appendix  A  to  Part  25 — ^Ratings 

(a)  Ratings  in  general.  (1)  In  assigning  a 
rating,  the  OCC  shall  evaluate  a  bank's 
performance  under  the  applicable  assessment 
criteria  in  this  part,  subject  to  §  25.28  of  this 
part,  which  provides  for  adjustments  on  the 
basis  of  evidence  of  discriminatory  or  other 
illegal  credit  practices  and  prior  "needs  to 
improve"  ratings. 

(2)  A  bank's  performance  need  not  fit  each 
aspect  of  a  particular  rating  profile  in  order 
to  receive  that  rating,  and  exceptionally 
strong  performance  with  respect  to  some 
aspects  may  compensate  for  weak 
performance  in  others.  The  bank's  overall 
performance,  however,  should  generally  be 
consistent  with  the  appropriate  profile  stated 
below. 

(b)  Banks  that  are  not  wholesale  or  limited 
purpose  bonJcs  or  small  banks. 

(1)  Lending  performance  rating.  The  OCC 
shall  assign  each  bank's  lending  performance 
one  of  the  five  ratings  described  below. 

(i)  Outstanding.  The  OCC  shall  rate  a 
bank's  lending  performance  "outstanding"  if, 
in  general,  it  demonstrates: 

(A)  Excellent  resp>onsiveness  to  credit 
needs  in  its  service  area(s); 

(B)  A  substantial  majority  of  its  loans  are 
made  in  its  service  area(s); 

(C)  An  excellent  geographic  distribution  of 
loans  throughout  its  service  area(s); 

(D)  An  excellent  distribution,  particularly 
in  its  service  area(s),  of  loans  among 
individuals  of  difiierent  income  levels  and 
businesses  (including  farms)  of  different  size 
given  the  product  lines  offered  by  the  bank; 

(E)  An  excellent  record  of  serving  the 
credit  needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  $1  million,  consistent 
with  safie  and  sound  operations; 

(F)  Extensive  use  of  innovative  or  flexible 
lending  practices  to  address  the  credit  needs  ' 
of  low-  or  moderate-income  individuals  or 
geographies;  and 

(G)  It  is  a  leader  in  making  community 
development  loans. 

(ii)  High  satisfactory.  The  OCC  shall  rate  a 
bank's  lending  performance  "high 
satisfactory"  if,  in  general,  it  demonstrates: 

(A)  Good  responsiveness  to  credit  needs  in 
its  service  area(s); 

(B)  A  high  percentage  of  its  loans  are  made 
in  its  service  area(s); 

(C)  A  good  geographic  distribution  of  loans 
throughout  its  service  area(s); 

(D)  A  good  distribution,  particularly  in  its 
service  area(s),  of  loans  among  individuals  of 
different  income  levels  and  businesses 
(including  forms)  of  different  size  given  the 
product  lines  offered  by  the  bank; 

(E)  A  good  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  SI  million,  consistent 
with  safe  and  sound  operations; 


(F)  Use  of  innovative  or  flexible  lending 
practices  to  address  the  credit  needs  of  low- 
or  moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  a  relatively  high  level  of 
community  development  loans. 

(iii)  Low  saUsfactory.  The  OCC  shall  rate  a 
bank's  lending  performance  "low 
satisfactory"  if,  in  general,  it  demonstrates: 

(A)  Adequate  responsiveness  to  credit 
needs  in  its  service  area(s); 

(B)  An  adequate  percentage  of  its  loans  are 
made  in  its  service  areais); 

(C)  An  adequate  geographic  distribution  of 
loans  throughout  its  service  area(s); 

(D)  An  adequate  distribution,  particularly 
in  its  service  area(s),  of  loans  among 
individuals  of  different  income  levels  and 
businesses  (including  farms)  of  different  size 
given  the  product  lines  offered  by  the  bank; 

(E)  An  adequate  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  $1  million,  consistent 
with  safe  and  sound  operations; 

(F)  Limited  use  of  innovative  or  flexible 
lending  practices)  to  address  the  credit  needs 
of  low-  or  moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  an  adequate  level  of 
community  development  loans. 

(iv)  Needs  to  improve.  The  OCC  shall  rate 
a  bank's  lending  performance -"needs  to 
improve"  if,  in  general.  It  demonstrates: 

(A)  Poor  responsiveness  to  credit  needs  in 
its  service  area(s); 

(B)  A  small  percentage  of  its  loans  are 
made  in  its  service  area(s); 

(C)  A  poor  geographic  distribution  of  loans 
throughout  its  service  area(s),  particularly  to 
low-  or  moderate-income  geographies  in  the 
service  area(s); 

(D)  A  poor  distribution,  particularly  in  its 
service  area(s),  of  loans  among  individuals  of 
different  inccune  levels  and  businesses 
(including  farms)  of  different  size  given  the 
product  lines  offered  by  the  bank; 

(E)  A  poor  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  iu  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  $1  million,  consistent 
with  safe  and  sound  operations; 

(F)  Little  use  of  innovative  or  flexible 
lending  practices  to  address  the  credit  needs 
of  low-  or  moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  a  limited  number  of 
community  development  loans. 

(v)  Substantial  noncompliance.  The  OCC 
shall  rate  a  bank's  lending  performance  as 
being  in  "substantial  noncompliance"  if.  in 
general,  it  demonstrates: 

(A)  A  very  poor  responsiveness  to  credit 
needs  in  its  service  area(s): 

(B)  A  very  small  percentage  of  its  loans  are 
made  in  its  service  are8(s); 

(C)  A  very  po<w  geographic  distribution  of 
loans  throughout  its  service  areats). 
particularly  to  low-  or  moderate-income 
geographies  in  the  service  arBa(5); 

(D)  A  very  poor  distribution,  particulariy  in 
its  service  area(s),  of  loans  among  individuals 


of  different  income  levels  and  businesses 
(including  farms)  of  different  size  given  the 
product  lines  offered  by  the  bank; 

(E)  A  very  poor  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  $1  million,  consistent 
with  safe  and  sound  operations; 

(F)  No  use  of  innovative  or  flexible  lending 
practices  to  address  the  credit  needs  of  low- 
or  moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  few,  if  any,  community 
development  loans. 

(2)  Investment  performance  rating.  The 
OCC  shall  assign  each  bank's  investment 
performance  one  of  the  five  ratings  described 

(i)  Outstanding.  The  OCC  shall  rate  a 
bank's  investment  performance 
"outstanding"  if,  in  general,  it  demonstrates: 

(A)  An  excellent  level  of  qualified 
investments,  often  in  a  leadership  position, 
particularly  those  that  directly  address  credit 
needs; 

(B)  Extensive  use  of  innovative  or  complex 
qualified  investments  to  support  community 
development  initiatives;  and 

(C)  Excellent  responsiveness  to  credit  and 
community  economic  development  needs. 

(ii)  High  satisfactory.  The  OCC  shall  rate  a 
bank's  investment  performance  "high 
satisfactory  '  if,  in  general,  it  demonstrates: 

(A)  A  significant  level  of  qualified 
investments,  occasionally  in  a  leadership 
position,  particulariy  those  that  directly 
address  credit  needs; 

(B)  Significant  use  of  innovative  or 
complex  qualified  investments  to  support 
community  development  initiatives;  and 

(C)  Good  responsiveness  to  credit  and 
community  economic  development  needs. 

(iii)  Low  satisfactory.  The  OCC  shall  rate  a 
bank's  investment  performance  "low 
satisfactory  "  if,  in  general,  it  demonstrates: 

(A)  An  adequate  level  of  qualified 
investments,  although  rarely  in  a  leadership 
position,  particulariy  those  that  directly 
address  credit  needs; 

(B)  Occasional  use  of  innovative  or 
complex  qualified  investments  to  support 
community  development  initiatives;  and 

(C)  Adequate  responsiveness  to  credit  and 
community  economic  development  needs. 

(iv)  Needs  to  improve.  The  OCC  shall  rate 
a  bank's  investment  performance  "needs  to 
improve"  if,  in  general,  it  demonstrates:    - 

(A)  A  poor  level  of  qualified  investments, 
particularly  those  that  directly  address  credit 
needs; 

(B)  Rare  use  of  innovative  or  complex 
qualified  investments  to  support  community 
development  initiatives;  and 

(C)  Poor  responsiveness  to  credit  and 
community  economic  development  needs. 

(v)  Substantial  noncompliance.  The  OCC 
shall  rate  a  bank's  investment  performance  as 
being  in  "substantial  noncompliance"  if,  in 
general,  it  demonstrates: 

(A)  Few,  if  any,  qualified  investments, 
particularly  those  diet  dlrecffy  address  credit 
needs; 

(B)  No  use  of  innovative  or  complex 
qualified  investments  to  support  community 
development  initiatives;  and 


(C)  Very  poor  responsiveness  to  cmiit  and 
community  economic  development  needs. 

(3)  Service  performance  rating.  The  OCC 
shall  assign  each  bank's  service  performance 
one  of  the  five  ratings  described  below. 

(i)  Outstanding  The  OCC  shall  rate  a 
bank's  service  performance  "outstanding"  if, 
in  general,  the  bank  demonstrates: 

(A)  Its  service  delivery  systems  are  readily 
accessible  to  essentially  all'  portions  of  its 
service  area(s); 

(B)  To  the  extent  changes  have  been  made 
the  bank's  record  of  opening  and  closing 
branches  and  ATMs  has  improved  the 
accessibility  of  its  delivery  systems, 
particularly  in  low-  or  moderate-income 
geographies  or  to  low-  or  moderate- income 
individuals; 

^C)  Services  (including,  where  appropriate 
business  hours)  are  tailored  to  the 
convenience  and  needs  of  its  service  area(s), 
particularly  low-  or  moderate-  income 
geographies  or  low-  or  moderate-income 
individuals:  and 

(D)  It  is  a  leader  in  providing  community 
development  services. 

(ii)  High  satisfactory.  The  OCC  shall  rate  a 
bank's  service  performance  "high 
satisfactory"  if,  in  general,  the  bank 
demonstrates: 

(A)  Its  service  delivery  svstems  are 
accessible  to  essentially  all'  portions  of  its 
service  areafs); 

(B)  To  the  extent  changes  have  been  made, 
the  bank's  record  of  opening  and  closing 
branches  and  ATMs  has  not  adversely 
affected  the  accessibility  of  its  delivery 
systems,  particulariy  in  low-  and  moderate- 
income  geographies  and  to  low-  and 
moderate-income  individuals; 

(C)  Services  (including,  where  appropriate, 
business  hours)  do  not  varv  in  a  way  that 
inconveniences  certain  portions  of  its  service 
area(s),  particularly  low-  and  moderate- 
income  geographies  and  low-  and  moderate- 
income  individuals;  and 

(D)  It  provides  a  relatively  high  level  of 
community  development  services. 

(iii)  Low  satisfactory.  The  OCC  shall  rale  a 
bank's  service  performance  "low 
satisfactory  •  if,  in  general,  the  bank 
demonstrates: 

(A)  Its  service  delivery  systems  are 
reasonably  accessible  to  essentially  ail 
portions  of  its  service  area(s); 

(B)  To  the  extent  changes  have  been  made, 
the  bank's  record  of  opening  and  closing 
branches  and  ATMs  has  generally  not 
adversely  affected  the  accessibility  of  its 
delivery  systems,  particularly  in  low-  and 
moderate-income  geographies  and  to  low- 
and  moderate-income  individuals; 

(C)  Services  (including,  where  appropridte. 
business  hours)  do  not  vary  in  a  way  that 
inconveniences  portions  of  its  service  area(s), 
particularly  low-  and  moderate- income 
geographies  and  low-  and  moderate- income 
individuals;  and 

(O)  It  provides  an  adequate  level  of 
community  development  services. 

(iv)  Needs  to  improve.  The  OCC  shall  rate 
a  bank's  service  performance  "needs  to 
improve"  if,  in  general,  the  bank 
demonstrates: 

(A)  Its  service  delivery  systems  are 
accessible  to  limited  portions  of  its  service 
area(s); 
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(B)  To  the  extent  changes  have  been  made, 
the  bank's  record  of  opening  and  closing 
branches  and  ATMs  has  adversely  affected   . 
the  accessibility  of  its  delivery  systems, 
particularly  in  low-  or  moderate-income 
geographies  or  to  low-  or  moderate-income 
individuals; 

(C)  Services  (including,  where  appropriate, 
business  hours)  vary  in  a  way  that 
inconveniences  certain  portions  of  its  service 
area(s),  particularly  low-  or  moderate-income 
geographies  or  low-  or  moderate-income 
individuals;  and 

(D)  It  provides  a  limited  level  of 
community  development  services. 
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(v)  Substantial  noncompliance.  The  OCC 
t  tail  rate  a  bank's  service  performance  as 
I  sing  in  "substantial  noncompliance"  if,  in 
general,  the  bank  demonstrates: 

(A)  Its  service  delivery  systems  are 
(accessible  to  significant  portions  of  its 

s  irvice  area(s),  particularly  low-  and 

n  loderate-income  geographies  or  low-  and 

ifoderate-income  individuals; 

(B)  To  the  extent  changes  have  been  made, 
t^e  bank's  record  of  opening  and  closing 
branches  and  ATMs  has  significantly 
adversely  affected  the  accessibility  of  its 

c  silvery  systems,  particularly  in  low-  or 


Component  test  rat  ngs 


OutstarKling 

High  Satisfactory  . 
Low  Satisfactory  .. 
Needs  to  Improve 
Substantial  NorKompliance . 


(ii)  Total  the  points  for  the  three  tests,  and 
use  that  total  to  determine  the  composite 
rating  according  to  the  chart  below.  However, 
if  the  total  exceeds  twice  the  number  of 
points  attributable  to  the  bank's  lending  test 
performance  (as  provided  in  paragraph 
(b)(4)(i)  of  this  appendix),  determine  the 
composite  rating  using  twice  the  number  of 
points  attributable  to  the  bank's  lending  test 
performance. 


Points 

Composite  rating 

18  or  over  

9  through  17  .. 
5  through  8  .... 
0  through  4  .... 

Outstanding. 
Satisfactory. 
Needs  to  Improve. 
Substantial  Noncompliance. 

UMI 


(c)  Community  development  test  for 
wholesale  or  limited  purpose  banks.  The 
OCC  shall  assign  each  wholesale  or  limited 
pmpose  bank's  community  development 
performance  one  of  the  four  ratings  described 
below. 

(1)  Outstanding.  The  OCC  shall  rate  a 
wholesale  or  limited  purpose  bank's 
community  development  performance 
"outstanding"  if,  in  general,  it  demonstrates: 

(i)  A  high  level  of  qualified  investments, 
community  development  loans  outstanding, 
or  community  development  services, 
particularly  those  that  directly  address  credit 
needsi 

(ii)  Extensive  use  of  innovative  or  complex 
qualified  investments,  community 
development  loans,  or  conmiunity 
development  services,  to  support  community 
development  initiatives;  and 

(iii)  Excellent  responsiveness  to  credit  and 
community  economic  development  needs  in 
its  service  area(s). 

(2)  Satisfactory.  The  OCC  shall  rate  a 
wholesale  or  limited  purpose  bank's 
community  development  performance 
"satisfactory"  if,  in  general,  it  demonstrates: 

(i)  An  adequate  level  of  qualified 
mvestments,  community  development  loans 
outstanding,  or  community  development 
services,  particularly  those  that  directly 
address  credit  needs; 


moderate-income  ge<^raphies  or  to  low-  or 
moderate-income  individuals; 

(C)  Services  (including,  where  appropriate, 
business  hours)  vary  in  a  way  that 
significantly  inconveniences  many  portions 
of  its  service  area(s),  particularly  low-  or 
moderate-income  geographies  or  low-  or    ■ 
moderate-income  individuals;  and 

(D)  It  provides  few,  if  any,  community 
development  services. 

(4)  Assigned  rating.  The  OCC  shall  use  the 
following  procedures  for  assigning  a  rating: 

(i)  Assign  points  corresponding  to  the 
bank's  performance  on  each  of  the 
component  tests  as  follows: 


Lending 


12  points 
9  points  .. 
6  points  .. 
3  points  .. 
0  points  .. 


Service 


6  points 
4points 
3  points 
1  points 
0  points 


Investment 


6  points. 
4  points. 
3  points. 
1  points. 
0  points. 


(ii)  Occasional  use  of  innovative  or 
o  )mplex  qualified  investments,  community 
d  jvelopment  loans,  or  community 
d  svelopment  services,  to  support  community 
d  ivelopment  initiatives;  and 

(iii)  Adequate  responsiveness  to  credit  and 

0  immunity  economic  development  needs  in 
it !  service  area(s). 

(3)  Needs  to  improve.  The  OCC  shall  rate 

1  wholesale  or  limited  purpose  bank's 

o  immunity  development  pierforraance  as 
"  leeds  to  improve"  if,  in  general,  it 
d  smonstrates: 

(i)  A  poor  level  of  qualified  investments, 
o  immunity  development  loans  outstanding, 
o  ■  community  development  services, 
p  irticularly  those  that  directly  address  credit 
nseds; 

(ii)  Rare  use  of  innovative  or  complex 
jialified  investments,  community 
(Bvelopment  loans,  or  conununity 
development  services,  to  support  community 
development  initiatives;  and 

)  (iii)  Poor  responsiveness  to  credit  and 
community  economic  development  needs  in 
il^  service  area(s). 

(4)  Substantial  noncompliance.  The  OCC 
s  tall  rate  a  wholesale  or  limited  purpose 

b  mk's  community  development  performance 
ii  "substantial  noncompliance"  if,  in 
gi  neral,  it  demonstrates: 

(i)  Few,  if  any,  qualified  investments, 
c(  immunity  development  loans  outstanding, 
oi'  community  development  services, 
p  irticularly  those  that  directly  address  credit 
n  teds; 

(ii)  No  use  of  innovative  or  complex 
q  talified  investments,  community 
d  svelopment  loans,  or  community 
d  ivelopment  services,  to  support  conununity 
d  tvelopment  initiatives;  and 

(iii)  Very  poor  responsiveness  to  credit  and 
o  immunity  economic  development  needs  in 
ii  I  service  area(s). 

(d)  Assessment  standards  for  small  banks. 
Tre  OCC  shall  rate  each  small  bank's 
performance  as  described  below. 

(1)  Eligibility  for  a  satisfactory  rating.  The 
C  yi  shall  rate  a  bank's  performance 
"  atisfactory"  if,  in  general,  the  bank 
d  imonstrates: 


(i)  A  reasonable  loan-to-deposit  ratio 
(considering  seasonal  variations)  given  the 
bank's  size,  financial  condition,  the  credit 
needs  of  its  service  area(s),  and  taking  into 
account,  as  appropriate,  lending-related 
activities  such  as  loan  originations  for  sale  to 
the  secondary  markets  and  conmiunity 
development  lending  and  investment;     .' 

(ii)  A  majority  of  its  loans  and,  as 
appropriate,  other  lending-related  activities 
are  in  its  service  area(s); 

(iii)  A  distribution  of  loans  to  and,  as 
appropriate,  other  lending  related-activities 
for  individuals  of  different  income  levels 
(including  low-  and  moderate-income 
individuals)  and  businesses  and  farms  of 
different  sizes  that  is  reasonable  given  the 
demographics  of  the  bank's  service  area(s]; 

(iv)  A  record  of  taking  appropriate  action, 
as  warranted,  in  response  to  written 
complaints,  if  any,  about  the  bank's 
performance  in  meeting  the  credit  needs  of 
its  service  area(s);  and 

(v)  A  reasonable  geographic  distribution  of 
loans  given  its  service  area(s). 

(2)  Eligibility  for  an  outstanding  rating.  A 
small  baink  that  meets  each  of  the  standards 
for  a  "satisfactory"  rating  under  this 
paragraph  and  exceeds  some  or  all  of  those 
standards  may  warrant  consideration  for  an 
overall  rating  of  "outstanding".  In  assessing 
whether  a  small  bank's  performance  is 
"outstanding",  the  OCC  shall  consider  the 
extent  to  which  the  bank  exceeds  each  of  the 
assessment  standards  for  a  "satisfactory" 
rating  and  its  j)erformance  in  making 
qualified  investments  (as  defined  in  §25.23 
of  this  part)  and  its  performance  in  providing 
branches,  ATMs  or  other  services  and 
delivery  systems  that  enhance  credit 
availability  in  its  service  area(s). 

(3)  Needs  to  improve  or  substantial 
noncompliance  ratings.  A  small  bank  also 
may  receive  a  rating  of  "needs  to  improve" 
or  "substantial  noncompliance"  depending 
on  the  degree  to  which  its  performance  has 
failed  to  meet  the  standards  for  a 
"satisfactory"  rating. 

(e)  Strategic  plan  assessment  and  rating. 
(1)  Satisfactory  goals.  The  OCC  shall  approve 
as  "satisfactory"  measurable  goals  that 


adequately  help  meet  the  credit  needs  of  each 
of  a  bank's  service  area(s). 

(2)  Outstanding  goals.  If  the  plan  identifies 
a  separate  group  of  measiu^ble  goals  that 
substantially  exceed  the  levels  approved  as 
"satisfactory,"  the  OCC  shall  approve  those 
goals  as  "outstanding." 

(3)  RaUng.  The  OCC  shall  assess  the 
performance  of  a  bank  operating  under  an 
approved  plan  to  determine  if  the  bank  has 
met  its  plan  goals: 

(i)  If  the  baiik  substantially  achieves  its 
plan  goals  for  a  satisfactory  rating,  the  OCC 
shall  rate  the  bank's  performance  under  the 
plan  as  "satisfactory." 

(ii)  If  the  bank  exceeds  its  plan  goals  for 
a  satisfactory  rating  and  substantially 
achieves  its  plan  goals  for  an  outstanding 
rating,  the  OCC  shall  rate  the  bank's 
performance  under  the  plan  as 
"outstanding". 

(iii)  If  the  bank  fails  to  substantially  meet 
its  plan  goals  for  a  satisfactory  rating,  it  shall 
be  rated  as  either  "needs  to  improve"  or 
"substantial  noncompliance,"  depending  on 
the  extent  to  which  it  falls  short  of  its  plan 
goals,  or  if  the  bank  so  elected  at  the  time  it 
first  submitted  its  plan,  it  shall  be  rated 
under  the  lending,  investment  and  service 
tests  (as  described  in  §§  25.22  throu^  25.24 
of  this  part),  the  community  development 
test  (as  described  in  §  25.25  of  this  part),  or 
the  small  bank  assessment  standards  (as 
described  in  §  25.26  of  this  part),  as 
appropriate. 

Appendix  B  to  Part  25— CRA  Notice 
Community  Reinvestment  Act  Notice 

Under  the  Federal  Community 
Reinvestment  Act  (CRA),  the  Comptroller  of 
the  Currency  evaluates  and  enforces  our 
compliance  with  our  obligation  to  help  meet 
the  credit  needs  of  this  community  consistent 
with  safe  and  sound  operations.  The 
Comptroller  also  takes  our  CRA  performance 
into  account  when  the  Comptroller  decides 
on  certain  applications  submitted  by  us.  Your 
involvement  is  encouraged.  You  should 
know  that: 

You  may  look  at  and  obtain  in  this  office 
information  on  our  performance  in  this 
community.  This  information  includes  a  file 
that  includes:  copies  of  all  signed,  written 
comments  received  by  us,  and  any  responses 
we  have  made  to  those  comments;  a  map 
showing  our  service  area;  a  list  of  our 
branches  and  ATMs  in  our  service  area;  a  list 
of  services  we  provide  at  those  locations; 
evaluations  by  the  Comptroller  of  our  CRA 
performance;  and  data  on  the  loans  we  have 
made  in  this  community  during  the  last  two 
years.  [Current  CRA  information  on  our 
performance  in  other  communities  served  by 
us  is  available  at  our  main  office,  located  at 


You  may  send  signed,  written  comments 
about  our  CRA  performance  in  helping  to 
meet  community  credit  needs  to  (title  and 
address  of  Stete  member  bank  official)  and  to 
Deputy  Comptroller  (address).  Your  letter, 
together  with  any  response  by  us,  will  be 
considered  by  the  Comptroller  in  evaluating 
our  CRA  performance  and  may  be  made 
public. 

You  may  ask  to  look  at  anv  comments 
received  by  the  Deputy  Comptroller.  You 


may  also  request  from  the  Deputy 
Comptroller  an  announcement  of  our 
applications  covered  by  the  CRA  filed  with 
the  Comptroller.  We  are  an  affiliate  of  (name 
of  holding  company),  a  bank  holding 
company.  You  may  request  ftx)m  the  Federal 

Reserve  Bank  of (address) 

an  announcement  of  applications  covered  by 
the  CRA  filed  by  bank  holding  companies. 

Appendix  C  to  Part  25— CRA  Loan  Data 
Format 

Instructions  for  the  Small  Business  and 
Small  Fann  Loon  Register 

This  form  contains  the  instructions  for 
completion  of  the  Loan  Register  for  Small 
Business  and  Small  Farm  Loans.  This  register 
is  used  in  conjunction  with  the  reporting  of 
this  information  as  part  of  the  CRA  data  . 
collection  process.  The  register  and  these 
instructions  are  to  be  used  to  provide  the 
format  in  which  the  data  should  be  repprted. 
The  actual  data  are  to  be  submitted  in 
machine-readable  form  in  accordance  with 
the  instructions  for  submission  of  data 
pursuant  to  12  CFR  Part  203  (Regulation  C). 

/.  Who  Must  File  a  Register 

All  independent  insured  banks  and  thrifts 
with  S250  million  or  more  in  total  assets  and 
all  insured  banks  and  thrifts  that  are 
members  of  holding  companies  with  S250 
million  or  more  in  bank  and  thrift  assets 
must  report  this  information  for  small 
business  and  small  farm  loans  outstanding 
beginning  December  31, 1995.  Banks  and 
thrifts  with  fewer  assets  that  wish  to  be 
evaluated  under  12  CFR  §§  25.22  through 
25.24  must  also  report  this  information.  Only 
provide  information  on  business  or  farm 
location  and  borrower  information  for  loans 
for  which  applications  were  submitted  after 
July  1, 1995.  For  loans  for  which  applications 
were  submitted  before  that  date,  enter  "N/A  " 
for  all  information  relating  to  location  or 
borrower. 

//.  Types  of  Loans  to  be  Reported 

The  loan  register  should  contain  individual 
loan  data  on  each  small  business  or  small 
farm  loan  as  defined  on  schedule  RC-C  of  the 
December  31  Report  of  Condition  and 
Income.  Include  data  on  individual  small 
business  loans  with  original  loan  amounts  of 
Si  million  or  less  and  individual  small  farm 
loans  with  original  loan  amounts  of  S500.000 
or  less  that  had  an  outstanding  balance  as  of 
December  31. 

///.  Submission  of  Data 

The  data  must  be  submitted  in  machine- 
readable  form  consistent  with  requirements 
for  submission  of  data  pursuant  to  12  CFR 
Part  203  (Regulation  C).  The  format  must 
conform  exactly  to  the  form,  including  the 
order  of  columns,  column  headings,  etc. 
Contact  your  federal  supervisory  agency  for 
information  regarding  procedures  and 
technical  specifications  for  automated  data 
submission. 

Your  institution  should  decide  on  the 
procedure  it  wants  to  follow  for  collection  of 
the  data  consistent  with  the  Supplemental 
Instructions  For  Collection  Of  Data  In 
Connection  with  Small  Business  and  Small 
Farm  Loans.  Keep  in  mind  that  data  reported 


on  the  register  are  outstandings  as  of 
December  31  and  not  originations  as  are 
reported  for  some  other  regulatory  purposes. 
.  Your  insbtution  may  collect  the  data  on 
separate  registers  at  different  branches  or  on 
separate  registers  for  different  loan  types 
(small  business  or  small  farm),  but  make  sure 
each  loan  number  is  unique.  Entries  need  not 
be  grouped  on  your  registers  by  MSA,  or 
chronologically,  or  by  census  tract,  or  in  any  * 
other  particular  order. 

IV.  Instructions  for  Completion  of  Register 
Loan  Information 

1.  Loan  Number— Enter  an  identifying 
number  that  can  be  used  to  retrieve  the  loan 
file.  It  can  be  any  number  (not  exceeding  25 
characters).  Use  letters,  numerals,  or  a 
combination  of  both.  Make  sure  that  all 
numbers  are  unique  within  the  institution.  If 
registers  contains  data  for  branch  offices,  for 
example,  use  a  letter  or  a  numerical  code  to 
identify  the  loans  of  different  branches  or 
assign  a  certain  series  of  numbers  to 
particular  branches  to  avoid  duplicate 
numbers.  The  use  of  the  borrower's  tax-payer 
identification  number  or  social  security 
number  is  strongly  discouraged  for  privacy 
reasons. 

2.  Outstanding  Loan  Amount— Enter  the 
outstanding  loan  amount  (balance)  as  of 
December  31.  Show  the  amount  in  thousands 
rounding  to  the  nearest  thousand.  Do  not 
report  loans  with  balances  below  S500.  For 
example,  a  loan  with  a  balance  of  S500 
would  be  rounded  to  SI, 000;  a  loan  balance 
of  S50,300  would  be  rounded  to  $50,000;  and 
a  balance  of  515,700  would  be  rounded  to 
S16.000. 

Business  or  Farm  Location 

For  each  loan,  identify  the  location  of  the 
business  or  farm.  Location  is  determined  by 
the  following: 

(1)  Small  business  loans  are  located  in  the 
census  tract  or  block  numbering  area  where 
the  main  business  facilities  or  other  property 
to  which  the  loan  proceeds  will  be  applied 
(as  indicated  by  borrower)  are  located: 

(2)  Small  farm  loans  are  located  in  the 
census  tract  or  block  numbering  area  where 
the  farm  or  other  property  to  which  the  loan 
proceeds  will  be  applied  (as  indicated  by 
borrower)  is  located. 

1.  MSA— For  each  loan  in  a  MSA,  indicate 
the  location  of  the  loan  by  the  four  digit  MSA 
number.  Enter  only  the  MSA  number,  not  the 
MSA  name.  Use  MSA  boundaries  that  were 
in  effect  on  January  1  of  the  calendar  year  for 
which  you  are  reporting.  A  listing  of  MSAs 

is  available  from  your  regional  supen.  isory 
agency.  (In  these  instructions,  the  term  MS.A 
refers  to  metropolitan  statistical  area  or 
primary  metropolitan  statistical  area.)  For 
loans  outside  MSAs.  enter  "N/A". 

2.  State  &  County— Use  the  Federal 
Information  Processing  Standard  (FIP.S)  two- 
digit  numerical  code  for  the  state  and  the 
three-digit  numerical  code  for  the  county. 
These  codes  are  available  from  your  regional 
supervisory  agency.  Do  not  use  the  lett«>T 
abbreviations  used  by  the  United  States 
Postal  Service. 

3.  Census  Tract/Block  Numbering  An>a— 
Enter  the  census  tract  number  or  block 
numbering  area  from  the  U.S.  Census 
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Bureau's  Census  Tract/Street  Index  for  the 
most  recent  census  reporting  period.  For 
addresses  not  listed  in  the  index,  consult  the 
Census  Bureau's  census  tract  outline  maps. 

Borrower  Infoimation 

1.  Minority-Owned  Code-4Jse  the 
following  codes  to  indicate  small  business  or 
small  farm  loans  with  more  than  50  percent 
ownership  by  one  or  more  minority 
individuals  (as  indicated  by  borrower) 
pursuant  to  data  collected  as  described  in  the 
Suppjemental  Instructions  For  Collection  of 
I>ata  In  Connection  With  Small  Business  and 
Small  Farm  Loans. 

1— Yes 

2— No 

3 — Publiciy  traded  business  or  farm  (i.e.  has 
securities  registered  under  Section  12(g) 
of  the  Securities  Exchange  Act  of  1934  or 
has  more  than  100  shareholders) 

4— Information  not  provided  by  borrower 

2.  Women-Owned  Code — Use  the 
following  codes  to  indicate  small  business  or 
small  farm  loans  with  more  than  50  percent 
ownership  by  women  (as  indicated  by 
borrower)  pursuant  to  data  collected  as 
described  in  the  Supplemental  Instructions 
For  Collection  of  Data  In  Connection  With 
Small  Business  and  Small  Farm  Loans. 

1— Yes 
2— No 


A. 


a-fPubliciy  traded  business  or  fam  (Le.  has 
securities  ragtstered  under  Section  12(g) 
of  the  Securities  Exchange  Act  of  1934  or 
has  more  than  100  shareholders) 
4-(-Information  not  provided  by  borrower 

Gross  Annual  Revenues  <  SIMM 
CdDE — Use  the  following  codes  to  indicate 
wi  ether  the  gross  annual  revenues  of  the 
sn  all  business  or  farm  are  less  than  or  equal 
to  SI  million.  This  information  should  be 
de  :ennined  based  upon  the  revenues  upon 
w  lich  your  institution  relied  in  making  its 
cn  dit  decision. 

1-  -Yes 
2- -No 

Si  pplemental  Instructioas  for  Collection  of 
Di  la  in  Connection  With  SmaO  Business  and 
Si  lall  Farm  Leans 


Fonnat 


Seginnlng  July  1. 1995,  financial 
institutions  required  to  report  small  business 
anid  small  farm  loan  registers  are  to  collect 
information  on  the  racial,  ethnic,  and  gender 
h:e-up  of  applicants  or  borrowers  in 
mection  with  small  business  and  small 
loans.  If  you  take  a  written  application, 
should  list  questions  regarding  the 
rcent  of  minority  and  gender  ownership  on 
iur  loan  application  form  or  on  a  separate 
I  completed  by  the  applicant  in 
cdnjunction  with  an  application.  If  you  do 
not  take  a  written  application,  you  should 


request  the  infonnation  at  an  appropriate 
time  during  the  application  or  origination 
process:  you  must  request  the  information  for 
each  loan  you  originate  even  if  you  did  not 
take  a  written  application.  If  you  neither  take 
a  written  application  nor  originate  the  loan, 
you  do  not  have  to  request  the  information. 
See  the  sample  form  for  recommended  format 
and  language.  This  infonnation  is  to  be 
maintained  in  the  institution's  in-house  loan 
files.  This  information  is  not  to  be  reported 
to  the  agency,  but  is  to  be  used  to  complete 
the  small  business  and  small  farm  loan 
register. 

B.  Procedures 

1.  You  must  ask  for  this  information,  but 
cannot  require  the  applicant  or  borrower  to 
provide  it.  You  may  not  consider  whether  or 
not  an  applicant  or  borrower  has  provided 
this  information  in  making  your  decision 
whether  to  extend  credit  or  in  setting  the 
terms  of  credit. 

2.  If  the  applicant  or  borrower  chooses  not 
to  provide  the  information,  note  this  fact  on 
the  form. 

3.  Inform  the  applicant  or  borrower  that  the 
Federal  government  is  requesting  this 
information  in  order  to  monitor  compliance 
with  Federal  statutes  that  prohibit  lenders 
from  discriminating  on  these  bases. 

BILUNG  OOOeS:  OCC  4«tO-»-P  (2S%k  Bo«>d  6210- 
01-^  (2S%):  FOIC  •714-01-P  (28%);  0T8  S720-01-P 
(25%) 
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C.  Sample  data  collection  form 


'^FORMATION  FOR  GOVERNMENT  MONITORING  PURPOSES 

reuivestmem  aiKl  home  mong^K X*^T^,  v  °^™'™'^' *■''' ''°''''"8- ~"™"nity 
infonnation,  but  are  eiKouraSdfo  do  S^Lwnrn^H"  f  ""'  "^"^  '°  ft"™*  <i>^ 
on  the  basis  of  this  iirfonnati^  0°  on  wheto  Z  ^^I  !  *^' "!"""  ""^  ""'  "incriminate 
ftimish  the  infonnation,  pJease  ite*  tl^  a^ril^'L?  ^""'^  "  "y°"  ^  ■»'  *«h  to 
mfonnation.  If  your  busi^  oTSTL  ffiv^^^  k"™*  '"  "°'  ^'°'""  '"^  «"*" 
Section  12(g)  of  Securities  Exchange  Act  of  VolL?^  ^'■'-  f  *""""«  '««'««'«'l  ""d" 
checic  the  appropriate  box  below  ^^^n^p^^'^Z^.'^^I^J^^'^^''^^'  •>'"- 
n         T  J  .  . 


D 
D 


I  do  not  wish  to  ftimish  this  infonnation 


'^^omt^^::'Z^i;:^^°^^^-'^s  or  fann  that  is  owned  by  individuals 
categories  should  toul  I wT  A^dSth^r^'?""'^?  1°'  *'  '^'^^"'^  ""'''  »■")  ^c 
by  fetnale  individuals  and  the  P^  cenuge  ^  ifoS*^^  "^'^  '"^^  "  ^'"^  *"■  '^  o*™" 
male  percentages  should  tool  100%  "*  ""^  ""'*  mdividuals.    The  female  and 


. Race  or  Nationai  Origin 

l-American  Indian  or  Ala^if an  Native 


2-Asian  or  Pacific  Islander 


3-Black  (not  of  Hispanic  ori£in) 


4-Hispanic 


5-White  (not  of  Hispanic  origin) 


• 
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BtUJNO  COOO:  OCC  4«10-33-C  (2S%);  Board  621»- 
01-C  (29%);  FDIC  S714-01-C  (29%);  OTS  STiO-OI-C 
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Instructions  for  CompktiMi  af  the  Opm  aai 
Closed-End  Consumer  Loan  Registera 

This  form  contains  the  instructions  for 
completion  of  the  Loan  Registers  for  Opea- 
End  Consumer  Loans  aid  Closed-End 
Consumer  Loans.  These  registers  ai«  used  in 
conjunction  with  the  collection  of  this 
information  as  part  of  tiie  CRA  data 
collection  process.  The  registers  and  these 
instructions  are  to  be  used  to  provide  the 
format  in  which  the  data  should  be 
maintained.  The  data  must  be  maintained  in 
machine-readable  form.  If  you  wish  to 
maintain  the  data  in  an  alternative  &innat, 
you  must  obtain  approval  firom  your  primary 
supervisory  agency. 

/.  Who  May  Maintain  a  Register 

Any  insured  bank  or  thrift  may,  at  the 
institution's  option,  collect  and  ineintam  this 
information  for  loans  outstanding  beginning 
December  31, 1995.  You  need  only  provide 
information  on  borrower  location  and  gross 
annual  income  for  loans  for  which 
applications  were  submitted  after  July  1, 
1995.  For  loans  for  which  applications  were 
submitted  before  that  date,  you  may  enter 
"N/A"  for  borrower  location  and  gross 
annual  income. 

//.  Types  of  Loans  To  Be  Recorded 

If  you  collect  and  maintain  information  on 
your  consumer  loans  for  consideration  in 
your  CRA  evaluation,  you  must  provide  data 
on  all  consumer  loans  outstanding  included 
in  the  aggregate  consumer  loan  figure  on  your 
December  31  Report  of  Condition  and 
Income. 

Your  institution  should  decide  on  the 
procedure  it  wants  to  follow  for  collection  of 
the  data.  Keep  in  mind  that  data  recorded  on 


the  legisten  are  outsUodiiigs  as  of  December 
31  and  not  originations  as  are  reported  for 
some  other  regulatory  purposes.  Your 
institution  may  collect  the  data  on  separate 
registers  at  different  branches,  but  is  required 
to  maintain  the  data  on  s^>arate  registers  for 
each  of  the  different  consumer  loan  types 
(open-end  and  closed-end).  Make  sure  the 
loan  numbers  are  unique. 

///.  Instructions  for  Compktion  of  Register 
Loan  Information 

1.  LOAN  NUMBER— Enter  an  identifying 
number  that  can  be  used  to  retrieve  the  loan 
file.  It  can  be  any  number  (not  exceeding  25 
characters).  Use  letters,  numerals,  or  a 
combination  of  both.  Make  sure  that  all 
numbers  are  uni<}ue  within  the  instituti(Mi.  If 
registers  contains  data  for  branch  offices,  for 
example,  use  a  letter  or  a  numerical  code  to 
identify  the  loans  of  different  branches  or 
assign  a  certain  series  of  oumbers  to 
particular  branches  to  avoid  duplicate 
numbers.  The  use  of  the  borrower's  tax-pajer 
identification  number  or  social  security 
number  is  strongly  discouraged  for  privacy 
reasons. 

2.  OUTSTANDING  LOAN  AMOUNT— 
Enter  the  outstanding  loan  amount  (balance) 
as  of  December  31.  Show  the  amount  in 
thousands  rounding  to  the  nearest  thousand. 
Do  not  report  loans  with  balances  below 
$500.  For  example,  a  loan  with  a  balance  of 
S500  would  be  rounded  to  $1,000;  a  loan 
balance  of  S50.300  would  be  rounded  to 
$50,000:  and  a  balance  of  $1 5.700  would  be 
rounded  to  $16,000. 

Borrower  Information 

For  each  loan,  identify  the  location  of  the 
borrower.  Consumer  loans  are  located  in  the 


census  tract  or  block  numbering  area  where 
the  borrower  resides. 

1.  MSA— For  each  loan  in  a  MSA,  indicate 
the  location  of  the  loan  by  the  four  digit  MSA 
number.  Enter  only  the  MSA  number,  not  the 
MSA  name.  Use  MSA  boundaries  that  were 
in  effect  on  January  1  of  the  calendar  year  for 
which  you  are  reporting.  A  listing  of  MSAs 

is  available  fix)m  your  regional  supervisory 
agency.  (In  these  instructions,  the  term  MSA 
refers  to  metropolitan  statistical  ar«a  or 
primary  metropolitan  statistical  area.)  For 
k»ans  outside  MSAs,  enter  "N/A". 

2.  STATE  &  COUNTY— Use  the 
Federal  Information  Processing 
Standard  (FTPS)  two-digit  numerical 
code  for  the  state  and  the  three-digit 
numwical  code  for  the  county.  These 
codes  are  available  from  your  regional 
supervisory  agency.  Do  not  use  the  letter 
abbreviations  used  by  the -United  States 
Postal  Service. 

3.  CENSUS  TRACT/BLOCK  NUMBERING 
AREA — Enter  the  census  tract  number  or 
block  numbering  area  from  the  U.S.  Census 
Bureau's  Census  Tract/Street  Index  for  the 
most  recent  census  reporting  period.  For 
addresses  not  listed  in  the  index,  consult  the 
Census  Bureaus  census  tract  outline  maps. 

4.  GROSS  ANNUAL  I.NCOME— Enter  the 
gross  annual  income  upon  which  your 
institution  relied  in  making  the  credit 
decision.  Round  all  dollar  amounts  to  the 
nearest  thousand. 

SLUNG  CODES:  OCC  4810-3A-P  (25%):  Board  SJiO- 
01-P  !25%);  FDIC  6714-01-P  (25%);  OTS  6720-01-P 
(JSS) 
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Instructions  for  completion  of  community  development  loan  data  reporting 
form 


This  form  contains  the  institictions 
Development  lending  activity 
information  as  part  of  the  CRA 
be  used  to  provide  format  to 
electronically  consistent  with 
Condition  and  Income.  Data 
1995. 


for  completion  of  the  form  for  reporting  Community 

This  form  is  used  in  conjunction  with  the  reporting  of  this 

data  collection  process.  The  form  and  these  instructions  are  to 

the  data  to  be  reported.    The  actual  data  are  to  be  submitted 

ibquuvments  for  filmg  of  the  institution's  December  31  Report  of 

nust  be  provided  for  loans  outstanding  beginning  December  31, 


Communitv  development  loan  means  a  loan  (including  a  line  of  credit,  commitment,  or  letter 
of  credit)  that  addresses  affo  xiable  housing  (including  multifamily  rental  housing)  or  other 
community  economic  developi  lent  needs  not  being  met  by  the  private  market;  provided  the  loan: 
(1)  primarily  benefits  lov  o  moderate-income  individuals,  businesses  or  farms  with  gross 
annual  revenues  less  than  or  <qual  :•:>  $1  million,  or  businesses  or  farms  that  qualify  as  smal' 
businesses  under  a  Small  Bismess  Administration  program;  (2)  has  not  been  reported  or 
collected  by  the  bank  or  one  oi  its  affiliates  as  a  home  mortgage  loan,  small  business  loan,  small 
farm  loan,  or  a  consumer  loan' pursuant  to  12  CFR  Part  25,  unless  it  is  a  multifamily  loan;  and 
(3)  except  in  the  case  of  a  wholesale  or  limited  purpose  bank,  benefits  the  bank's  service  area(s) 
or  a  broader  statewide  or  regi  >nal  area  that  includes  the  bank's  service  area(s). 


1.        NUMBER  OF  COMlifVNITY 
number  of  outstanding  Commi  inity 


DOLLAR  AMOUNT  OF  COMMUNnYDEVELOPMENT LOANS  OUTSTANDING.  Enter 
the  aggregate  amount  of  outstanding  Community  Development  loans  as  of  December  31. 


COMMUNITY  DE 


Name  of  Reporting  Institution 


City,  State,  ZIP 

Reporter's  Identification 
I       '       i       '       '       ' 


DEVELOPMENT  LOANS  OUTSTANDING.    Enter  the 
ity  Development  loans  as  of  December  31 . 


/ELOPMENT  LOAN  DATA  REPORTING  FORM 


Number  of  Community  Development  Loans  Outstanding. 
Dollar  Amount  of  Community 


BiLUNG  COOES:  OCC  4«10-33-C  (iS%):  Board  6210- 
01-C  (29%);  mC  t714-01-C  (2S%);  OTS  STSO-OI-C 

asm 


Development  Loans  Outstandings 


Dated:  September  26, 1994. 
Eugene  A.  Ludwig, 
ComptToUerofthe  Currency. 
FEDERAL  RESERVE  SYSTEM 
12  CFR  CHAPTER  H 

For  the  reasons  outlined  in  the  joint 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  proposes  to 
amend  12  CFR  chapter  II  as  set  forth 
below: 

PART  228-COMMUNrrY 
REINVESTMENT  (REGULATION  BB) 

1.  The  authority  citation  for  part  228 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  321,  325, 1828, 1842, 
1844,  and  2901  et  seq. 

§228.1001    [Redesignated  as  §228.9] 

2.  Existing  §  228.100  is  redesignated 
as  §  228.9  and  transferred  immediately 
following  §  228.8. 

3.  Part  228  is  amended  by  adding 
Subparts  A  through  E  and  Appendices 
A  through  C  following  §  228.9  to  read  as 
follows: 

Subpart  A— Oeneral 

228.11  Authority,  community  reinvestment 
obligation,  purposes  and  scope. 

228.12  Definitions. 

Sulipart  B— Standards  for  Assessing 
Perfomtance 

228.21  Assessment  tests  and  ratings,  in 
general. 

228.22  Lending  test. 

228.23  Investment  test. 

228.24  Service  test. 

228.25  Community  development  test  for 
wholesale  or  limited  purpose  banks. 

228.26  Small  bank  assessment  standards. 

228.27  Strategic  plan  assessment. 

228.28  Assigned  ratings. 

228.29  Effect  of  ratings  on  applications. 

Subpart  C— Records,  Reporting  and 
Disclosure  Requirements 

228.41  Service  area  delineation. 

228.42  Data  collection  and  reporting. 

228.43  Public  file  and  disclosure  by  banks. 
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Subpart  A— General 

§  228.1 1    Authority,  community 
reinvestment  obli^aition.  purposes  and 
scope. 

(a)  Authority.  The  Board  of  Governors 
of  the  Federal  Reserve  System  (the 
Board)  issues  this  part  to  implement  the 
Community  Reinvestment  Act  (12 
U.S.C.  2901  et  seq.)  (CRA).  The 
regulations  in  this  part  are  issued  under 
the  authority  of  the  CRA  and  under  the 
provisions  of  the  United  States  Code 
authorizing  the  Board: 

(1)  To  conduct  examinations  of  State- 
chartered  banks  that  are  members  of  the 
Federal  Reserve  System  (12  U.S.C.  325); 

(2)  To  conduct  examinations  of  bank 
holding  companies  and  their 
subsidiaries  (12  U.S.C.  1844);  and 

(3)  To  consider  applications  for: 
(i)  Domestic  branches  by  state 

member  banks  (12  U.S.C.  321); 

(ii)  Merger  in  which  the  resuhing 
bank  would  be  a  state  member  bank  (12 
U.S.C.  1828);  and 

(iii)  Formation  of,  acquisition  of  banks 
by,  and  mergers  of,  bank  holding 
companies  (12  U.S.C.  1842). 

(b)  Community  reinvestment 
obligation.  State  member  banks  have  a 
continuing  and  affirmative  obligation  to 
help  meet  the  credit  needs  of  their 
communities,  including  low-  and 
moderate-income  areas,  consistent  with 
safe  and  sound  operations. 

(c)  Purposes.  The  purposes  of  this  part 
are  to  implement  the  community 
reinvestment  obligation  of  State  member 
banks;  to  explain  how  the  Board 
assesses  the  performance  of  State 
member  banks  in  satisfying  the 
community  reinvestment  obligation; 
and  to  describe  how  that  performance  is 
taken  into  account  in  certain 
applications. 

(d)  Scope— (1)  General.  This  part 
applies  to  all  state  member  banks  that 
are  in  the  business  of  extending  credit 
to  the  public,  including  wholesale  or 
limited  purpose  banks,  as  defined  in 
§228.12  of  this  part. 

(2)  Certain  special  purpose  banks. 
This  part  does  not  apply  to  a  bankers 
bank  that  engages  exclusively  in 
providing  services  for  other  depository 
institutions  and  for  their  officers, 
directors  and  employees,  or  to  other 
special  purpose  banks  described  in 
§228.100  of  this  part. 

§228.12    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Affiliate  means  any  company  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  company. 
For  purposes  of  this  part,  the  term 
"control"  has  the  meaning  given  to  that 


term  in  12  U.S.C.  1841(a)(2),  and  a 
company  is  under  common  control  with 
another  company  if  both  companies  are 
directly  or  indirectly  controlled  by  the 
same  company. 

(b)  Area  median  income  means  the 
median  family  income  for  the  MSA  in 
which  a  person  or  geography  is  located 
or,  in  the  case  of  a  person  or  geography 
located  outside  an  MSA,  the  higher  of 
the  county  median  family  income  or  the 
statewide  nonmetropolitan  median 
family  income. 

(c)  Automated  teller  machine  (ATM) 
means  an  automated,  unstaffed  banking 
facility  with  a  fixed  site  owned  or 
operated  by  or  operated  exclusively  for 
the  bank  at  which  deposits  are  received, 
cash  dispersed,  or  money  lent. 

(d)  Bank  means  a  state  chartered  bank 
that  is  a  member  of  the  Federal  Reserve 
System. 

(e)  Branch  means  a  staffed  banking 
facility  (shared  or  imshared)  licensed  as 
a  branch  with  a  fixed  site  at  which 
deposits  are  received,  checks  paid,  or 
money  lent,  including  a  mini-branch  in 
a  grocery  stor«  or  a  branch  operated  in 
conjunction  with  any  other  local 
business  or  nonprofit  organization. 

(0  Community  development  loan 
means  a  loan  (including  a  line  of  credit, 
commitment,  or  letter  of  credit)  that 
addresses  affordable  housing  (including 
multifamily  rental  housing)  or  other 
community  economic  development 
needs  not  being  met  by  the  private 
market;  provided  the  loan: 

(1)  Primarily  benefits  low-  or 
moderate-income  individuals, 
businesses  or  farms  with  gross  annual 
revenues  less  than  or  equal  to  Si 
million,  or  businesses  or  farms  that 
qualify  as  small  businesses  under  a 
Small  Business  Administration 
program; 

(2)  Has  not  been  reported  or  collected 
by  the  bank  or  one  of  its  affiliates  as  a 
home  mortgage  loan,  small  business 
loan,  small  farm  loan,  or  a  consumer 
loan  pursuant  to  §  228.42  of  this  part, 
unless  it  is  a  multifamily  dwelling  loan 
(as  described  in  Appendix  A  to  12  CFR 
Part  203);  and 

(3>Except  in  the  case  of  a  wholesale 
or  limited  purpose  bank,  benefits  the 
bank's  service  area(s)  or  a  broader 
statewide  or  regional  area  that  includes 
the  bank's  service  area(s). 

(g)  Consumer  loan  means  a  loan 
extended  to  one  or  more  individuals  for 
household,  family,  or  other  personal 
expenditures;  provided  the  loan  is  not 
secured  by  real  estate  and  is  not  used  for 
the  purpose  of  purchasing  or  carrj  ing 
securities. 

(h)  Geography  means  a  census  tract 
delineated  by  the  United  States  Bureau 
of  the  Census  in  the  most  recent 
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decennial  census,  or  a  block  numbering 
area  delineating  a  small  statistical 
subdivision  where  a  census  tract  has  not 
been  established. 

(i)  HMDA  means  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C  2801  et  seq.). 

(j)  Home  mortgage  loan  means  a 
mortgage  loan  as  defined  in  section 
303(1)  of  HMDA  (12  U.S.C.  2802(1))  and 
implementing  regulations. 

(k)  /ncomeTeve/ — (l)  Low-income 
means,  in  the  case  of  a  person,  an 
individual  income,  or  in  the  case  of  a 
geography,  a  median  family  income, 
that  is  less  than  50  percent  of  the 
adjusted  area  median  income*  with 
adjustments  to  take  into  account  family 
size  and  the  prevailing  levels  of 
residential  housing  construction  costs  or 
unusually  high  or  low  family  incomes. 

(2)  Moderate-income  means,  in  the 
case  of  a  person,  an  individual  income, 
or  in  the  case  of  a  geography,  a  median 
family  income,  that  is  at  least  50  percent 
and  less  than  80  percent  of  the  adjusted 
area  median  income,  with  adjustments 
to  take  into  accoimt  family  size  and  the 
prevailing  levels  of  resideiftial  bousing 
construction  costs  or  unusually  high  or 
low  family  incomes. 

[3)'Midale-income means,  in  the  case 
of  a  person,  an  individual  income,  or  in 
the  case  of  a  geography,  a  median  family 
income,  that  is  at  least  80  percent  and 
less  than  120  percent  of  the  adjusted 
area  median  income,  with  adjustments 
to  take  into  account  family  size  and  the 
prevailing  levels  of  residential  housing 
construction  costs  or  vinusually  high  or 
low  family  incomes. 

(4)  (/pper-j'ncome  means,  in  the  case 
of  a  person,  an  individual  income  or,  in 
the  case  of  a  geography,  a  median  family 
income,  that  is  120  percent  or  more  of 
the  adjusted  area  median  income,  with 
adjustments  to  take  into  account  family 
size  and  the  prevailing  levels  of 
residential  housing  construction  costs  or 
unusually  high  or  Tow  family  incomes. 

(1)  Limited  purpose  bank  means  a 
bank  diat  offers  only  a  narrow  product 
line  (such  as  credit  cards  or  automobile 
loans)  to  a  national  or  regional  market 
and  has,  pursuant  to  a  written  request, 
been  designated  by  the  Board  as  a 
limited  purpose  bank,  as  provided  in 
§228.25  of  this  part. 

(m)  Loan  location.  A  loan  is  located 
in  a  geography  as  follows: 

(1)  A  consumer  loan  is  located  where 
the  borrower  resides; 

(2)  A  home  mortgage  loan  is  located 
where  the  property  to  which  the  loan 
relates  is  located; 

(3)  A  small  business  or  small  farm 
loan  is  located  where  the  main  business 
facility  or  farm  is  located  or  where  the 
loan  proceeds  othervnse  will  be  applied, 
iis  indicated  by  the  borrower. 
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(n)  Loan  productidn  office  means  a 
staffed  banking  facility  d^at  is  accessible 
tk>  the  public,  and  provides  lending- 
related  services  such  as  loan 
information  and  applications,  but  is  not 
a  branch. 

(0)  MSA  means  metropolitan 

s  atistical  area  or  primary  metropolitan 
s  atistical  area,  as  defined  by  the 
I  irector  of  the  Office  of  Management 
a  nd  Budget. 

(p)  Minority  means  an  individual  who 
i  an  American  Indian  or  Alaskan 
P  ative,  an  Asian  or  Pacific  Islander,  a 
I  lack,  or  of  Hispanic  origin  as  provided 
i  1  the  Office  of  Management  and 
I  udget's  Statistical  Policy  Directive  No. 
15,  Race  and  Ethnic  Standards  for 
Mederal  Statistics  and  Administrative 
Reporting. 

(q)  Minority-owned  business  means  a 
liusiness,  including  a  farm,  that  is  more 
t|ian  50  percent  owned  by  one  or  more 
itinority  individuals,  and  that  has  not 
issued  any  securities  registered  under 
Section  12(g)  of  the  Securities  Exchange 
^ct  of  1934  (15  U.S.C  78a  et  seq.)  and 
has  100  or  fewer  shareholders. 

(r)  Service  area  means  a  geographical 
drea  deUneated  in  accordance  with 

228.41  of  this  part. 

(s)  Small  bank  means  a  bank  with 
tfatal  assets  of  less  than  $250  million 
t|iat  is: 

(1)  Independent;  or 

(2)  An  affiliate  of  a  holding  company 
^th  total  banking  and  thrift  assets  of 
l^s  than  $250  million. 

(t)  Small  business  loan  means  a  loan 
Urith  an  original  amount  of  $1  million  or 
less  that  is  either  a  commercial  or 
ihdustrial  loan  or  a  loan  secured  by 
I  onfarm,  nonresidential  property. 

(u)  Small  farm  loan  means  a  loan  with 
{ n  original  amount  of  $500,000  or  less 
t  lat  is  a  loan  secured  by  farmland 
(  ncluding  a  loan  to  finance  a  farm 
I  ssidence  or  other  improvements),  a 
1 3an  to  finance  agricultural  production, 
(  r  any  other  loan  to  a  farmer. 

(v)  Women-owned  business  means  a 
liusiness,  including  a  farm,  that  is  more 
than  50  percent  owned  by  one  or  more 
ik'omen,  and  that  has  not  issued  any 
s  ecurities  registered  under  Section  12(g) 
(  f  the  Securities  Exchange  Act  of  1934 
Ql5  U.S.C.  78a  et  seq.)  and  has  100  or 

twer  shareholders, 
(w)  Wholesale  bank  means  a  bank  that 
not  in  the  business  of  extending  home 
mortgage,  small  business,  small  furm,  or 
( onsumer  loans  to  retail  customers,  and 
1  as.  pursuant  to  a  written  request,  been 
(  esignated  by  the  Board  as  a  wholesale 
ttank.  as  provided  in  §  228.25  of  this 


Subpart  B — Standards  for  Assessing 
Performance 

§  228.21    Assessment  tests  and  ratings,  in 
general. 

(a)  Assessment  tests  and  standards.  In 
connection  with  an  examination  of  a 
bank,  the  Board  shall  assess  the  CRA 
performance  of  the  bank  as  follows: 

(1)  Lending,  investment,  and  service 
tests.  The  Board  shall  apply  these  three 
tests,  as  described  in  §§  228.22  through 
228.24  of  this  part,  in  evaluating  the 
performance  of  banks,  except  as 
provided  in  paragraphs  (a)(2),  (3)  and  (4) 
of  this  section. 

(2)  Community  development  test  for 
wholesale  or  limited  purpose  banks.  In 
evaluating  the  performance  of  wholesale 
or  limited  purpose  banks  (as  defined  in 
§  228.12  of  this  part),  the  Board  shall 
apply  the  community  development  test, 
as  provided  in  §  228.25  of  this  part, 
except  as  provided  in  paragraph  (a)(4)  of 
this  section. 

(3)  Assessment  standards  for  small 
banks.  In  evaluating  the  performance  of 
small  banks  (as  defined  in  §  228.12  of 
this  part),  the  Board  shall  apply  the 
assessment  standards  for  small  banks  as 
provided  in  §  228.26  of  this  part. 
However,  a  small  bank  may  elect 
instead  to  be  assessed  as  provided  in 
paragraphs  (a)  (2)  and  (4)  of  this  section, 
or  it  may  elect  to  be  evaluated  under 
paragraph  (a)(1)  of  this  section  if  it  has 
collected  and  reported  the  data  required 
for  other  banks  under  §  228.42(a)(1)  of 
this  part. 

(4)  Strategic  plan.  Any  bank  may  elect 
not  to  be  assessed  by  any  tests  described 
in  paragraphs  (a)(1),  (2)  and  (3)  of  this 
section  by  submitting  to  the  Board  and 
receiving  approval  of  a  strategic  plan  as 
described  in  §  228.27  of  this  part. 

(b)  Assessment  context.  The  Board 
shall  apply  the  tests  and  standards  in 
paragraph  (a)  of  this  section  in  the 
context  of  the  following  information: 

(1)  Demographic  data  on  median 
income  levels,  distribution  of  household 
income,  nature  of  housii^  stock, 
housing  costs,  and  other  relevant  data 
pertaining  to  a  bank's  service  area(s); 

(2)  Examiner-developed  information 
regarding  the  credit  needs  of  the  bank's 
service  area(s)  obtained  from 
community-based  organizations,  state 
and  local  governments,  economic 
development  agendas,  and  from  any 
information  the  bank  may  choose  to 
provide; 

(3)  The  bank's  product  offerings  and 
business  strategy  as  determined  from 
data  provided  by  the  bank; 

(4)  Institutional  capacity  and 
constraints,  including  the  size  and 
financial  condition  of  the  institution, 
the  economic  climate  (national,  regional 


and  local),  safety  and  soundness 
limitations,  and  any  other  factors  that 
significantly  affect  the  bank's  ability  to 
lend  to  the  different  parts  of  its  service 
area(s); 

(5)  The  bank's  past  performance  and 
the  performance  of  similarly-situated 
lenders; 

(6)  The  bank's  public  file,  as 
described  in  §228.43  of  this  part,  and 
any  signed,  written  comments  about  the 
hank's  CRA  performance  submitted  to 
the  bank  or  the  Board;  and 

(7)  Any  other  information  deemed 
relevant  by  the  Board. 

(c)  Assigned  ratings.  The  Board  shall 
assign  to  each  bank  one  of  the  following 
four  ratings  as  set  out  in  §  228.28  of  this 
part  and  Appendix  A  of  this  part: 
"outstanding";  "satisfactory";  "needs  to 
improve";  or  "substantial 
noncompliance"  based  on: 

(1)  The  results  of  the  applicable 
assessment  test(s)  or  standards  or 
performance  under  an  approved 
strategic  plan;  and 

(2)  Any  evidence  of  discriminatory  or 
other  illegal  credit  practices. 

(d)  Safe  and  sound  operations.  This 
part  and  the  CRA  do  not  require  any 
bank  to  make  loans  or  investments,  or 
to  provide  services  that  are  inconsistent 
with  safe  and  sound  operations.  Banks 
are  permitted  and  encouraged  to 
develop  and  apply  flexible  underwriting 
standards,  consistent  with  safe  and 
sound  operations,  for  loans  that  benefit 
low-  or  moderate-income  geographies  or 
individuals. 

(e)  Compliance  with  community 
reinvestment  obligation.  The  assigned 
ratings  reflect  the  extent  of  compliance 
or  noncomphance  with  the  community 
reinvestment  obligation  described  in 

§  228.11(b)  of  this  part.  A  bank  that 
receives  an  assigned  rating  of 
"substantial  noncompliance"  shall  be 
subject  to  enforcement  actions  pursuant 
to  12  U.S.C.  1818. 

§228.22    Lending  test 

(a)  Scope  of  test.  (1)  The  lending  test 
evaluates  a  bank's  performance  in 
helping  to  meet  the  credit  needs  of  its 
service  area{s)  through  its  lending 
activities,  as  measured  by  home 
mortgage  originations  and  purchases, 
small  business  and  small  farm  loans 
outstanding,  and  community 
development  loans  outstanding.  At  the 
bank's  option,  the  lending  test  will  also 
evaluate  the  bank's  consumer  loans 
outstanding  and  any  other  loan 
distribution  data  the  bank  may  choose 
to  provide,  such  as  data  on  extensions 
of  lines  of  credit,  commitments,  and 
letters  of  credit. 

(2)  When  evaluating  a  bank's  overall 
lending  perfonnance,  the  Board  shall 
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weigh  its  assessments  of  the  bank's 
home  mortgage  lending,  small  business 
and  small  farm  lending,  and  (at  the 
bank's  option)  consumer  lending  to 
reflect  the  relative  importance  of  each 
category  of  lending  to  the  bank's  overall 
business. 

(3)  The  Board  shall  weigh  the  bank's 
community  development  lending 
according  to  the  characteristics  and 
needs  of  the  bank's  service  area(s),  the 
capacity  and  constraints  of  the  bank, 
and  the  opportunities  available  to  the 
bank  for  this  lending. 

(b)  Assessment  criteria.  The  Board 
shall  evaluate  a  bank's  lending 
performance  pursuant  to  the  following 
criteria: 

(1)  Geographic  distribution.  The 
geographic  distribution  of  the  bank's 
lending  (based  on  the  location  of  the 
loan  as  provided  in  §  228.12  of  this 
part),  including: 

(i)  The  proportion  of  total  lending  in 
the  bank's  service  area(s); 

(ii)  The  dispersion  of  lending 
throughout  the  bank's  service  area(s); 
and 

(iii)  The  number  and  amount  of  loans 
in  low-,  moderate-,  middle-,  and  upper- 
income  geographies  in  the  bank's 
service  area(s); 

(2)  Borrower  characteristics.  The 
distribution,  particularly  in  the  bank's 
service  area,  of  the  bank's  lending 
(based  on  borrower  characteristics), 
including: 

(i)  The  number  and  amount  of  home 
mortgage  loans  to  low-,  moderate-, 
middle-,  and  upper-income  individuals; 

(ii)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
businesses  and  farms  with  gross  annual 
revenues  less  than  or  equal  to  $1 
million; 

(iii)  The  number  and  amount  of  small 
business  and  small  farm  loans  by  size  of 
loan; and 

(iv)  At  the  bank's  option,  the  number 
and  amount  of  consumer  loans  to 
low-,  moderate-,  middle-,  and  upper- 
income  individuals; 

(3)  Community  development  lending. 
The  bank's  community  development 
lending,  including  the  number  and 
amount  of  community  development 
loans  outstanding,  their  complexity  and 
innovativeness,  and  the  number  and 
amount  of  fines  of  credit,  commitments, 
and  letters  of  credit  for  community 
development  purposes;  and 

(4)  Innovative  or  flexible  lending 
practices.  The  bank's  use  of  innovative 
or  flexible  lending  practices  to  address 
the  credit  needs  of  low-  or  moderate- 
income  individuals  or  geographies. 

(c)  Affiliate  lending.  (1)  The  Board 
shall,  if  the  bank  elects,  consider  in  its 
assessment  of  a  bank's  lending 


performance  under  this  section  lending 
by  an  affiliate  of  the  bank,  if  the  bank, 
or  its  affiliate,  reports  or  collects  the 
lending  data  pursuant  to  §  228.42  of  this 
part. 

(2)  The  Board  may  consider  in  its 
assessment  lending  by  a  bank's  affiliate 
even  if  the  bank  has  chosen  not  to  have 
the  affiliate's  lending  considered  if  the 
Board  determines  that  this  lending  is 
integral  to  the  business  of  the  bank. 

(3)  Consideration  of  affiliate  lending 
shall  be  subject  to  the  following 
constraints: 

(i)  No  affiliate  may  claim  the  same 
loan  as  another  institution;  and 

(ii)  If  the  Board  considers  loans 
within  a  particular  lending  category 
(e.g.,  home  mortgage,  small  business, 
small  farm,  consumer  or  community 
development  lending)  made  by  one  or 
more  of  the  bank's  affiliates  in  a 
particular  service  area,  the  Board  shall 
consider  all  the  loans  within  that 
lending  category  made  by  all  of  the 
bank's  affiliates  in  that  particular 
service  area. 

(d)  Consortia  and  third-party  lending. 
Community  development  loans  made 
through  consortia  in  which  the  bank 
participates  or  through  third  parties  in 
which  the  bank  has  invested: 

(1)  Shall  be  considered  under  the 
lending  test,  if  the  bank  elects,  provided 
the  data  pertaining  to  these  loans  are 
reported  by  the  bank  under  the 
applicable  provisions  of  §  228.42  of  this 
part;  and 

(2)  May  be  allocated  among 
participants  or  investors  as  they  choose 
for  purposes  of  the  lending  test, 
provided  that  no  participant  or  investor 
claims  the  same  loan  or  part  of  a  loan 
as  another  participant  or  investor,  or 
claims  in  the  aggregate  greater  than  its 
percentage  share  (based  on  the  level  of 
its  participation  or  investment)  of  the 
total  loans  made  by  the  consortium  or 
third  party. 

(e)  Lending  performance  rating.  The 
Board  shall  rate  a  bank's  lending 
performance  as  provided  in  Appendix  A 
of  this  part. 

§228.23    Investment  test 

(a)  Scope  of  test.  The  investment  test 
evaluates  the  degree  to  which  a  bank  is 
helping  to  meet  the  credit  needs  of  its 
service  area(s)  through  qualified 
investments.  To  be  considered  under 
this  test,  the  qualified  investments  of  a 
bank  must  benefit  its  service  area(s)  or 
a  broader  statewide  or  regional 
geographic  area  that  includes  the  bank's 
service  area(s). 

(b)  Qualified  investments.  (1) 
Qualified  investments  are  law^l 
investments,  deposits,  membership 
shares  in  a  credit  union,  or  grants  that: 
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(i)  Primarily  benefit  low-  or  moderate- 
income  incUviduals,  businesses  or  farms 
with  gross  annual  revenues  less  than  or 
equal  to  $1  million,  or  businesses  or 
farms  that  qualify  as  small  businesses 
under  a  Small  Business  Administration 
program:  and 

(ii)  Address  affordable  housing 
(including  multifiamily  rental  housing) 
or  other  oommunity  economic 
development  needs  that  are  not  being 
met  by  the  private  market. 

(2)  I)onating,  selling  on  favorable 
terms,  or  making  available  on  a  rent-free 
basis  any  branch  of  the  bank  that  is 
located  in  any  predominantly  minority 
neighborhood  to  any  minority 
depository  institution  or  women's 
depository  institution  (as  defined  in  12 
U.S.C  2g07(b))  shall  be  considered 
under  the  investment  test. 

(3)  Activities  considered  under  the 
lending  or  service  tests  may  not  be 
considered  under  the  investment  test. 

(4)  At  a  bank's  option,  the  Board  shall 
consider  in  its  assessment  of  a  bank's 
investment  performance  a  qualified 
investment  made  by  an  affiliate  of  the 
bank,  provided  that  the  qualified 
investment  is  not  claimed  by  any  other 
institution. 

(c)  Assessment  criteria.  The  Board 
shall  evaluate  the  investment 
performance  of  a  bemk  piu^uant  to  the 
following  criteria: 

(1)  The  dollar  amount  of  qualified 
investments  that  directly  address  credit 
needs; 

(2)  The  use  of  innovative  or  complex 
qualified  investments  to  support 
community  development  initiatives; 
and 

(3)  The  degree  of  responsiveness  to 
credit  and  community  economic 
development  needs. 

(d)  Investment  performance  rating. 
The  Board  shall  rate  a  bank's  investment 
performance  as  provided  in  Appendix  A 
of  this  part. 

§228.24    Service  test 

(a)  Scope  of  test.  The  service  test 
evaluates  a  bank's  record  of  helping  to 
meet  the  credit  needs  of  the  bank's 
service  area(s)  by  analyzing  both  the 
availability  and  responsiveness  of  a 
bank's  s]rstems  for  delivering  retail 
banking  services  and  the  extent  and 
innovativeness  of  its  community 
development  services. 

(b)  Assessment  criteria— retail 
banking  semces.  The  Board  shall 
evaluate  the  availability  and 
responsiveness  of  a  bank's  systems  for 
delivering  retail  banking  services, 
pursuant  to  the  following  criteria: 

( 1 )  The  current  distribution  of  the 
hank's  branches  and  ATMs  among 
low-,  nwKleFate-.  middle-,  and  upper- 
income  geographies; 
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(2)  In  the  context  of  its  current 
iistribution  of  the  bank's  branches  and 
VTMs.  the  bank's  record  of  opening  and 
:losing  branches  and  ATMs. 
>articularly  branches  and  ATMs  located 
n  low-  or  moderate-income  geographies 
>r  primarily  serving  low-  or  moderate- 
ncome  individuals; 

(3)  The  availability  of  alternative 
ystems  for  delivering  retail  banking 
ervices  (e.g.,  banking  by  telephone  or 
lomputer.  mobile  brandies  and  ATMs. 
VTMs  not  owned  or  operated  by  or 
>perated  exclusively  for  the  bank,  loan 
)roduction  offices,  and  bank-at-%vork  or 
>y-mail  programs)  in  low-  and 
noderate-income  geographies  and  to 
ow-  and  moderate-income  individuals; 
ind 

(4)  The  range  of  services  provided  in 
OW-,  moderate-,  middle-,  and  upper- 
ncome  geographies  and  the  degree  to 
vhich  the  services  are  tailored  to  meet 
he  needs  of  those  geographies. 

(c)  Assessment  criteria — community 
ievelopment  services.(l)  Commxmity 
levelopment  services  are  services  that: 

(i)  Primarily  benefit  low-  or  moderate- 
ncome  individuals,  businesses  or  farms 
vith  gross  annual  revenues  less  than  or 
»qual  to  SI  million,  or  businesses  or 
arms  that  qualify  as  small  businesses 
mder  a  Small  Business  Administration 
)rogram;  and 

(ii)  Address  affordable  housing 
including  multifamily  rental  housing) 
)r  other  community  economic 
ievelopment  needs  that  are  not  being 
net  by  the  private  market. 

(2)  The  Board  shall  evaluate 
»nunimity  development  services 
)ursuant  to  the  following  criteria: 

(i)  The  extent  to  which  the  bank 
)rovides  community  development 
;ervices;  and 

(ii)  The  innovativeness  and 
esponsiveness  of  community 
ievelopment  services. 

(3)  When  evaluating  a  bank's  overall 
service  performance,  the  Board  shall 
veigh  the  bank's  community 
ievelopment  services  according  to  the 
:haracteristics  and  needs  of  the  bank's 
lervice  area(s),  the  capacity  and 
:onstraints  of  the  bank,  and  the 
opportunities  available  to  the  bank  to 
}rovide  commimity  development 
services. 

(4)  At  a  bank's  option,  the  Board  shall 
:onsider  in  its  assessment  of  a  bank's 
«rv'ice  performance  a  community 
levelopment  service  provided  by  an 
iffiliate  of  the  bank,  provided  that  the 
:ommunity  development  service  is  not 
:laimed  by  any  other  institution. 

(d)  Service  performance  rating.  The 
3oard  shall  rate  a  bank's  service 
lerformance  as  provided  in  Appendix  A 
)f  this  part. 


§228.25   Community  devetopment  test  for 
wtiotesale  or  limMod  purposo  banks. 

(a)  Scope  of  test.  (1)  Tlie  Board  shall 
assess  the  degree  to  which  a  wholesale 
or  limited  purpose  bank  (as  defined  in 
§  228.12  of  this  part)  is  helping  to  meet 
the  credit  needs  of  its  service  area(s) 
under  the  community  development  test 
only  if  the  bank's  written  request  to  be 
designated  as  a  wholesale  or  limited 
purpose  bank  has  been  approved  by  the 
Board  before  the  commencement  of  its 
CRA  examination,  and  the  designation 
has  not  been  revoked  either  at  the 
request  of  the  bank  or  at  the  Board's 
own  initiative. 

(2)  The  community  development  test 
evaluates  the  record  of  a  wholesale  or 
limited  purpose  bank  in  helping  to  meet 
the  credit  needs  of  its  service  area(s) 
through  qualified  investments, 
community  development  lending,  or 
community  development  services. 

(3)  For  purposes  of  the  community 
development  test  only,  community 
development  loans  include  small 
business  and  small  farm  loans  and  loans 
to  low-  and  moderate-income 
individuals  and  geographies,  whether  or 
not  reported  or  collected  by  the  bank  or 
one  of  its  affiliates  as  home  mortgage 
loans,  small  business  loans,  small  farm 
loans,  or  consumer  loans,  pursuant  to 
§228.42  of  this  part. 

(b)  Assessment  criteria.  The  Board 
shall  evaluate  the  commimity 
development  performance  of  a 
wholesale  or  limited  purpose  bank 
pursuant  to  the  following  criteria: 

( 1 )  The  number  and  amount  of 
community  development  loans 
outstanding,  qualified  investments  (as 
defined  in  §  228.23  of  this  part),  or 
community  development  services  (as 
defined  in  §228^4  of  this  part); 

(2)  The  use  of  innovative  or  complex 
qualified  investments,  community 
development  loans  outstanding,  or 
community  development  services  and 
their  connection  to  credit  needs;  and 

(3)  The  degree  of  responsiveness  to 
credit  and  community  economic 
development  needs. 

(c)  Indirect  activities.  The  Board  shall, 
if  the  wholesale  or  limited  purpose  bank 
elects,  consider  in  its  community 
development  performance  assessment: 

(1)  Qualified  investments  or 
commimity  development  services 
provided  by  an  affiliate  of  the  bank, 
provided  the  investment  or  services  are 
not  claimed  by  any  other  institution; 
and 

(2)  Community  development  lending 
by  affiliates,  consortia  and  third  parties, 
subject  to  the  requirements  and 
limitations  in  §  228.22(cK3)  and  (d)  of 
this  part 


(d)  Benefit  to  service  area(s)—.  (i) 
Benefit  inside  service  area(s).  For 
purposes  of  assessing  a  wholesale  or 
limited  purpose  bank's  community 
development  performance  under  this 
section,  the  Board  shall  consider  all 
qualified  investments,  community 
development  loans  outstanding,  and 
community  development  services  that 
benefit  areas  within  the  bank's  service 
area(s). 

(2)  Benefit  outside  service  area(s).  The 
Board  shall  consider  the  qualified 
investments,  community  development 
loans  outstanding,  and  community 
development  services  provided  by  a 
wholesale  or  limited  purpose  bank  that 
benefit  areas  outside  the  bank's  service 
area{s)  only  up  to  an  amount  equivalent 
to  the  amount  of  investments,  loans,  and 
services  considered  under  paragraph 
(d)(1)  of  this  section.  If  a  bank 
demonstrates  a  limited  need  or 
opportunity  for  these  investments, 
lending,  and  services,  in  its  service 
area(s).  the  Board  may  exempt  the  bank 
from  all  or  part  of  this  limitation. 

(e)  Community  development 
performance  rating.  The  Board  shall  rate 
a  bank's  community  development 
performance  as  provided  in  Appendix  A 
of  this  part 

§228.26   Small  bank  assessment 
standards. 

(a)  Scope  of  assessment.  The  Board 
shall  assess  the  degree  to  which  a  small 
bank  is  helping  to  meet  the  credit  needs 
of  its  service  area(s)  under  the 
assessment  standards  described  in  this 
section. 

(b)  Assessment  criteria.  The  Board 
shall  evaluate  a  small  bank's  CRA 
performance  pursuant  to  the  following 
criteria: 

(1)  The  bank's  loan-to-deposit  ratio, 
adjusted  for  seasonal  variation  and.  as 
appropriate,  other  lending-related 
activities,  such  as  loan  originations  for 
sale  to  the  secondary  markets  or 
community  development  lending  or 
investment; 

(2)  The  percentage  of  loans  and.  as 
appropriate,  other  lending-related 
activities  located  in  the  bank's  service 
area(s); 

(3)  The  bank's  record  of  lending  to 
and.  as  appropriate,  engaging  in  other 
lending-related  activities  for  borrowers 
of  different  income  levels  and 
businesses  and  fiarms  of  different  sizes; 

(4)  The  geographic  distribution  of  the 
bank's  loans  given  its  service  area(s); 
and 

(5)  The  bank's  record  of  taking  action, 
if  warranted,  in  response  to  written 
complaints  about  its  performance  in 
meeting  the  credit  needs  of  its  service 
area(s). 


(c)  Small  bank  performance  rating. 
The  Board  shall  rate  a  small  bank's 
performance  as  provided  in  Appendix  A 
of  this  part. 

228.27    Strategic  plan  assessment 

(a)  Alternative  election.  A  bank  may 
request  to  be  rated  under  a  strategic  plan 
rather  than  under  the  lending,  service, 
and  investment  tests  (§§  228.22  through 
228.24  of  this  part),  the  community 
development  test  (§  228.25  of  this  part), 
or  the  small  bank  assessment  standards 
(§  228.26  of  this  part),  by  submitting  to 
the  Board  a  strategic  plan  as  provided 
for  in  this  section.  A  bank's  request  to 
be  rated  under  a  strategic  plan  is  not 
approved  until  the  Board  approves  the 
plan.  The  Board's  approval  of  a  strategic 
plan  does  not  affect  the  bank's 
obligation,  if  any,  to  report  data  as 
remiired  by  §  228.42  of  this  part. 

(b)  Strategic  plans  in  general,  (l)  A 
plan  may  hav^  a  term  of  no  more  than 
five  years,  and  any  multi-year  plan  shall 
include  annual  interim  measurable 
goals  according  to  which  the  Board  shall 
evaluate  the  bank's  performance. 

(2)  A  bank  with  more  than  one  service 
area  may  prepare  a  single  plan  for  all  of 
its  service  areas  or  a  plan  for  one  or 
more  but  not  all  of  its  service  areas. 

(3)  Affiliated  institutions  may  prepare 
joint  plans  if  the  plans  provide 
measurable  goals  for  each  institution. 

(c)  Public  participation  in  strategic 
plan  development.  Before  submitting  a 
plan  to  the  Board  for  approval,  the  bank 
shall: 

(1)  Informally  seek  suggestions  from 
the  public  in  its  ser\'ice  area(s)  while 
developing  the  plan; 

(2)  Once  the  bank  has  developed  a 
plan,  formally  solicit  public  comment 
on  the  plan  for  at  least  30  days  by 
publishing  notice  in  a  newspaper  of 
general  ciri;uiation  in  each  of  its  servic-e 
areas;  and 

(3)  During  the  period  of  formal  public 
comment,  make  copies  of  the  plan 
available  for  review  at  all  oRices  of  the 
bank  in  any  service  area  covered  by  the 
plan. 

(d)  Submission  of  plan.  The  bank 
shall  submit  its  plan  to  the  Board  at 
least  three  months  prior  to  the  proposed 
effective  date  of  the  plan.  The  bank  shall 
also  submit  with  its  plan  any  public 
comments  received,  and.  if  the  plan  was 
revised  in  light  of  the  comments 
received,  the  initial  plan  as  relea.sed  for 
public  comment. 

(e)  Plan  content— (\)  Measurable 
goals.  |i)  A  bank  shall  specify  in  its  plan 
measurable  goals  for  helping  to  meet  the 
credit  needs  of  each  of  its  service  area(s) 
covered  by  the  plan,  particularly  the 
needs  of  low-  and  moderate-income 
geographies  and  low-  and  moderate- 


income  individuals,  through  lending, 
investment,  and  the  provision  of 
services,  as  appropriate. 

(ii)  A  bank  shaH  address  all  three 
performance  categories  and,  unless  the 
bank  has  been  designated  as  a  wholesale 
or  limited  purpose  l)ank.  shall 
emphasize  lending  and  lending-related 
activities.  Nevertheless,  a  different 
emphasis,  including  a  focus  on  one  ot 
more  performance  categories,  may  be 
appropriate  if  responsive  to  the 
characteristics  and  credit  needs  of  its 
service  area,  considering  public 
comment  and  the  bank's  capacity  and 
constraints,  product  offerings,  and 
business  strategy. 

(2)  Confidential  information.  The 
bank  may  submit  additional  information 
to  the  Board  on  a  confidential  basis,  but 
the  goals  stated  in  the  plan  shall  be 
sufficiently  specific  to  enable  the  public 
and  the  Board  to  judge  fairly  the  merits 
of  the  plan. 

(3)  Satisfactory  and  outstanding  goals. 
A  bank  shall  specify  in  its  plan 
measurable  goals  that  constitute 
"satisfactory"  performance.  A  plan  may 
specify  measurable  goals  that  constitute 
"outstanding"  performance.  In  order  to 
be  considered  for  an  "outstanding" 
performance  rating,  the  bank  shall 
submit  both  "satisfactory"  and 
"outstanding"  performance  goals. 

(0  Plan  approval.  (1)  Timing.  The 
Board  shall  act  upon  a  plan  within  60 
days  after  the  complete  plan  and 
required  accompanying  material  are 
submitted.  If  the  Board  fails  to  aci 
within  this  time  period,  the  plan  shall 
be  deemed  approved  unless  the  Board 
extends  the  review  period  for  good 
cause. 

(2)  Public  participation.  In  evaluating 
the  plan's  goals,  the  Board  shall 
consider  the  public's  involvement  in 
formulating  the  plan,  public  comment 
on  the  plan,  and  any  response  by  the 
bank  to  public  comment  on  the  plan. 

(3)  Criteria  for  emiuating  plan.  "The 
Board  shall  evaluate  a  plaji's  measurable 
goals  using  the  following  criteria,  as 
appropriate: 

li)  The  extent  and  breadth  of  lending 
or  lending-related  activities,  including, 
as  appropriate,  the  distribution  of  loans 
among  different  geographies,  businesses 
and  farms  of  different  sires,  and    ■ 
individuals  of  different  income  levels, 
the  extent  of  community  development 
lending,  and  the  use  of  innovative  or 
flexible  lending  practices  to  address 
credit  needs; 

(ii)  The  amount  and  innovativeness. 
complexity,  and  responsiveness  of  the 
bank's  qualified  investments,  as  defined 
in  S  228.23  of  this  part:  and 

(iii)  The  extent  and  availability  of  the 
bank's  services,  including,  as 
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appropriate,  the  accessibility  of  retail 
delivery  systems  and  the  extent  and 
innovativeness  of  community 
development  services,  as  defined  in 
§228.24  of  this  part. 

(g)  Plan  amendment.  Ehiring  the  term 
of  a  plan,  the  bank  may  petition  the 
Board  to  approve  an  amendment  to  the 
plan  on  grounds  that  a  material  change 
in  circumstances  has  made  the  plan  no 
longer  appropriate.  Any  amendment 
proposed  shall  be  developed  in 
accordance  with  the  public 
participation  requirements  of  paragraph 
(c)  of  this  section. 

(h)  Strategic  plan  assessment.  The 
Board  shall  approve  the  goals  and  assess 
performance  under  a  strategic  plan  as 
provided  for  in  Appendix  A  of  this  part. 

$228^   Assigned  ratings. 

(a)  Ratings  in  general.  Subject  to 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  the  Board  shall  assign  to  a  bank 
a  rating  of  "outstanding,"  "satisfactory," 
"needs  to  improve,"  or  "substantial 
noncompliance"  based  on  the  bank's 
performance  under  the  lending, 
investment  and  service  tests,  the 
community  development  test,  the  small 
bank  assessment  standards,  or  an 
approved  strategic  plan,  as  applicable. 

(b)  Lending,  investment,  ana  service 
tests.  The  Board  shall  assign  a  rating  for 
a  bank  assessed  under  the  lending, 
investment,  and  service  tests  in 
accordance  with  the  procedures 
provided  in  Appendix  A  of  this  part  and 
the  following  principles: 

(1)  A  bank's  rating  on  the  lending  test 
shall  be  weighed  so  as  to  count  for  at 
least  50  percent  of  its  assigned  rating; 

(2)  A  bank  that  receives  an 
"outstanding"  rating  on  the  lending  test 
shall  receive  an  assigned  rating  of  at 
least  "satisfactory"; 

(3)  A  bank  that  receives  an 
"outstanding"  rating  on  the  lending  test 
and  an  "outstanding"  rating  on  either 
the  service  test  or  the  investment  test 
shall  receive  an  assigned  rating  of 
"outstanding"; 

(4)  A  bank  that  receives  an 
"outstanding"  rating  on  both  the  service 
test  and  the  investment  test  and  a  rating 
of  at  least  "high  satisfactory"  on  the 
lending  test  shall  receive  an  assigned 
rating  of  "outstanding";  and 

.  (5)  No  bank  may  receive  an  assigned 
rating  of  "satisfactory"  unless  it  receives 
a  rating  of  at  least  "low  satisfactory"  on 
the  lending  test. 

(c)  Effect  of  evidence  of 
discriminatory  or  other  illegal  credit 
practices.  Evidence  of  discriminatory  or 
other  illegal  credit  practices  shall 
adversely  affect  the  Board's  evaluation 
of  a  bank's  performance.  In  determining 
the  effect  on  the  bank's  assigned  rating. 


the  Board  shall  consider  the  nature  and 
■xtent  of  the  evidence,  the  policies  and 
>rocedures  that  the  bank  has  in  place  to 
)revent  discriminatory  or  other  illegal 
Tedit  practices,  any  corrective  action 
hat  the  bank  has  taken  or  has 
;ommitted  to  take,  particularly 
roluntary  corrective  action  resulting 
rom  self-assessment,  and  other  relevant 
nformation,  such  as  the  bank's  past  fair 
ending  performance. 

(d)  Effect  of  successive  "needs  to 
mprove"  ratings.  A  bank  that  would 
>therwise  receive  an  assigned  rating  of 
'  'needs  to  improve"  shall  receive  an 
iissigned  rating  of  "substantial 
fioncompliance"  if  the  bank  received  no 
'  etter  than  a  "needs  to  improve"  rating 
n  each  of  its  two  previous 
xaminations. 

1 228.29    Enect  of  ratings  on  applications. 

(a)  CRA  performance.  Among  other 
'actors,  the  Board  shall  take  into 
ccount  the  record  of  performance 

nder  the  CRA  of  each  applicant  bank, 

ftnd,  for  applications  under  section  3  of 
the  Bank  Holding  Company  Act,  of  each 
subsidiary  bank  of  an  applicant  bank 
polding  company,  and  of  each  proposed 
subsidiary  bank,  in  considering  any 

rpplication: 
(1)  By  a  state  member  bank  for  the 
establishment  of  a  domestic  branch  or 
)ther  facility  that  would  be  authorized 
0  take  deposits; 

(2)  For  merger,  consolidation, 
icquisition  of  assets,  or  assumption  of 
iabilities  if  the  acquiring,  assuming,  or 
"esulting  bank  is  to  be  a  state  member 
)ank; 

(3)  To  become  a  bank  holding 
:ompany;  and 

(4)  By  a  bank  holding  company  to 
icquire  ownership  or  control  of  shares 
3r  assets  of  a  bank,  or  to  merge  or 
consolidate  with  any  other  bank  holding 
company. 

(b)  Interested  parties.  In  considering 
[IRA  performance  in  an  application 
described  in  paragraph  (a)  of  this 
section,  the  Board  shall  take  into 
account  any  views  expressed  by 
interested  parties  which  are  submitted 
n  accordance  with  the  Board's  Rules  of 
Procedure  set  forth  in  part  262  of  this 
:hapter. 

(c)  Denial  or  conditional  approval  of 
application.  A  bank's  record  of 
performance  may  be  the  basis  for 
lenying  or  conditioning  approval  of  an 
ipplication  described  in  paragraph  (a)  of 
this  section. 

(d)  Definition  of  bank.  For  purposes  of 
Ibis  section,  the  term  "bank"  has  the 
meaning  given  to  this  term  in  12  U.S.C. 
1841(c). 
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Subpart  C— Records,  Reporting  and 
Disclosure  Requirements 

§  228.41    Service  area  delineation. 

(a)  In  general.  Subject  to  paragraphs 

(b)  and  (c)  of  this  section,  each  bank 
may  delineate  its  service  area(s)  using 
any  method  it  chooses  provided  that  the 
service  area(s): 

(1)  Do(es)  not  reflect  illegal 
discrimination; 

(2)  Do(es)  not  arbitrarily  exclude  low- 
and  moderate-income  geographies, 
taking  into  account  the  bank's  size  and 
financial  condition  and  the  extent  of  its 
branching  network,  as  appropriate;  and 

(3)  Consist(s)  only  of  wnole  census 
tracts  or  block  numbering  areas. 

(b)  Banks  that  are  not  wholesale  or 
limited  purpose  banks.  The  service 
area(s)  for  a  bank  that  is  not  a  wholesale 
or  limited  purpose  bank  (as  defined  in 
§228.12  of  this  part): 

(1)  Shall  include  those  geographies  in 
the  local  areas  around  a  bank's  branches 
and  deposit-taking  ATMs  in  which  the 
bank  has  originated  or  had  outstanding, 
during  the  previous  calendar  year,  a 
significant  number  and  amount  of  home 
mortgage,  small  business  and  small 
farm,  and  (if  the  bank  chooses  to  have 
them  considered  in  its  CRA  evaluation) 
consumer  loans  and  any  other 
geographies  equidistant  from  its 
branches  and  deposit-taking  ATMs, 
taking  into  account  political  boundaries 
or  significant  geographic  barriers;  and 

(2)  Shall  not  extend  substantially 
across  MSA  boundaries  or  state 
boundaries  unless  the  service  area  is 
located  in  a  multistate  MSA.  If  the  bank 
serves  areas  that  extend  substantially 
across  state  boundaries  or  extend 
substantially  across  boundaries  of  an 
MSA.  the  bank  shall  delineate  separate 
service  areas  for  the  areas  in  each  state 
and  for  the  areas  inside  and  outside  the 
MSA. 

(c)  Wholesale  or  limited  purpose 
banks.  The  service  area  for  a  wholesale 
or  limited  purpose  bank  (as  defined  in 
§228.12  of  this  part)  shall  be  delineated 
as  an  area  or  areas  aroimd  its  ofTices 
(including  its  main  office  and  branches) 
or  a  broader  statewide  or  regional  area 
that  includes  the  area  or  areas. 

(d)  Banks  serving  military  personnel. 
Notwithstanding  paragraphs  (a),  (b),  and 

(c)  of  this  section,  a  bank  whose 
business  predominantly  consists  of 
serving  the  needs  of  military  personnel 
or  their  dependents  who  are  not  located 
within  a  defined  geographic  area  may 
delineate  its  entire  deposit  customer 
base  as  its  service  area. 

(e)  Maintaining  list  and  map.  Each 
bank  shall  compile  and  maintain  a  list 
of  all  the  geographies  within  its  service 
area  or  areas  and  a  map  of  each  service 


area  showing  the  geographies  contained 
therein. 

§  228.42    Data  collection  and  reporting. 

(a)  Mandatory  data  collection  and 
reporting-il)  Loan  data.  Each  bank, 
except  small  banks,  shall  collect  and 
report  to  the  Board  the  following  data 
pertaining  to  its  home  mortgage,  small 
business,  small  farm,  and  community 
development  loans: 

(i)  Home  mortgage  loans.  If  the  bank 
is  subject  to  reporting  under  HMDA.  the 
location  of  each  home  mortgage  loan 
located  outside  the  MSAs  in  which  the 
bank  has  a  home  or  branch  office  (or 
outside  any  MSA)  in  accordance  with 
Regulation  C.  Home  Mortgage 
Disclosure  (12  CFR  Part  203); 

(ii)  Small  business  and  small  farm 
loan  data.  All  small  business  and  small 
farm  loan  data  required  to  be  collected 
and  reported  on  the  Board's  Small 
Business  and  Small  Farm  Loan  Register 

(CC- 1.  set  forth  in 

Appendix  C  of  this  part,  in  accordance 
with  the  instructions  in  Appendix  C  of 
this  part;  and 

(iii)  Community  development  loan 
data.  All  community  development  loan 
data  required  to  be  collected  and 
reported  on  the  Board's  Community 
Development  Report  Form  (CC- 


J.  set  forth  in  Appendix  C  of  this 


part,  in  accordance  with  the  instructions 
in  Appendix  C  of  this  part. 

(2)  Service  area  data.  Each  bank  shall 
collect  and  report  to  the  Board  by  April 
1  of  each  year  a  list  of  the  areas  the  bank 
considers  to  be  its  service  area(s).  a  list 
of  the  geograi^ies  it  considers  to  be 
within  its  service  area(s).  and  a  map  of 
each  service  area  showing  the 
geographies  contained  therein. 

(b)  Optional  data  collection.  (1)  If  a 
bank  elects  to  have  its  consumer  lending 
considered  under  the  lending  test  (as 
described  in  §  228.22  of  this  part),  the 
bank  shall  collect  the  consumer  loan 
data  requested  on  the  Board's  Consumer 
Loan  Register  fCC-  -  V  set 
forth  in  Appendix  C  of  this  part,  in 
accordance  with  the  instructions  in 
Appendix  C  of  this  part. 

(2)  At  its  option,  a  bank  may: 
(i)  Provide  information  concerning 
outstanding  small  business,  small  farm, 
or  consumer  loans  throughout  the  year 
to  account  for  seasonal  variations  in 
lending  for  use  in  the  evaluation  of  the 
bank  under  the  lending  test  described  In 
§228.22  of  this  part:  and 

(ii)  Provide  any  other  information 
concerning  its  lending  performance, 
including  additional  loan  distribution 
data. 

(c)  Data  on  affiliate  lending.  A  bank 
that  wishes  to  have  the  Board  consider 
lending  by  its  affiliates  for  purposes  of 


the  lending  test  shall  be  prepared  to 
identify  the  particular  home  mortgage 
loans  reported  under  HMDA  which  it 
wishes  the  Board  to  consider,  and  shall 
collect  or  report,  pursuant  to  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section,  the  requisite  data 
concerning  the  small  business,  small 
farm,  or  consumer  loans  made  by  its 
affiliates  that  it  wishes  Board  to 
consider. 

(d)  Data  on  consortia  and  third-party 
lending.  A  bank  that  wishes  to  have  the 
Board  consider  community 
development  lending  through  consortia 
in  which  the  bank  participates  or 
through  third  parties  in  which  the  bank 
has  invested  shall  report,  pursuant  to 
paragraph  (a)(l)(iii)  of  this  section,  the 
requisite  data  concerning  the 
community  development  loans  made 
through  consortia  and  thn-d  parties  that 
it  wishes  the  Board  to  consider. 

§228.43    PutMic  fHe  and  disclosure  tnr 
banks. 

(a)  Public  availability.  Each  bank  shall 
maintain  a  file  that  is  readily  available 
for  public  inspection  containing  the 
information  required  by  this  section. 

(b)  Current  information.  Each  bank 
shall  include  in  its  public  file  the 
following  information: 

(1)  All  signed,  written  comments 
received  from  the  public  for  the  current 
year  and  each  of  the  prior  two  calendar 
years  that  specifically  relate  to  the 
bank's  performance  in  helping  to  meet 
the  credit  needs  of  its  community  or 
communities,  and  any  response  to  the 
comments  by  the  bank; 

(2)  A  copy  of  the  public  section  of  the 
bank's  most  recent  CRA  Performance 
Evaluation  prepared  by  the  Board.  The 
bank  shall  place  this  copy  in  the  public 
file  within  30  business  days  after  its 
receipt  from  the  Board: 

(3)  A  list  of  the  areas  the  bank 
considers  to  be  its  service  area(s).  a  list 
of  the  geographies  it  considers  to  be 
within  its  service  area(s).  and  a  map  of 
each  service  area  showing  the 
geographies  contained  therein; 

(4)  A  list  of  the  bank's  branches  and 
ATMs .  their  street  addresses,  and 
geographies; 

(5)  A  list  of  branches  and  ATMs 
opened  or  closed  by  the  bank  during  the 
current  and  each  of  the  prior  two 
calendar  years,  their  street  addresses, 
and  geographies:  and 

(6)  A  list  of  services  (including  hours 
of  operation,  available  loan  and  deposit 
products,  and  transaction  feesj  generally 
offered  at  the  bank's  branches  and 
ATMs  and  descriptions  of  material 
deviations  in  the  availability  or  cost  of 
services  at  particular  branches  and 
ATMs,  if  any.  At  its  option,  a  bank  may 


include  information  regarding  the 
availability  of  alternative  systems  for 
delivering  retail  banking  services  (e.g.. 
banking  by  telephone  or  computer, 
mobile  branches  and  ATMs.  ATMs  not 
owned  or  operated  by  or  operated 
exclusively  for  the  bank,  loan 
production  offices,  and  bank-at-work  or 
by-mail  programs). 

(c)  Information  for  prior  years.  Each 
bank  that  is  not  a  small  bank  shall 
include  in  its  public  file  the  following 
information  for  each  of  the  prior  two 
calendar  years  derived  from  the  data 
collected  or  reported  pursuant  to 
§228.42  of  this  part: 

(1)  The  number  and  amount  of  small 
business  loans  and  small  farm  loans 
located  in  low-,  moderate-,  middle-,  and 
upper-income  geographies; 

(2)  A  list  of  the  geographies  where  the 
bank  had  outstanding  at  least  one  small 
business  loan  or  small  farm  loan; 

(3)  The  number  and  amount  of  small 
business  and  small  farm  loans  located 
inside  the  bank's  service  area(s)  and 
outside  the  bank's  service  area(s): 

(4)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
minority-owned  businesses; 

(5)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
women-owned  businesses: 

(6)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
businesses  and  farms  with  gross  annual 
revenues  less  than  or  equal  to  $1 
million; 

(7)  The  number  and  amount  of 
community  development  loans 
outstanding:  and 

(8)  If  the  bank  has  elected  to  have  its 
consumer  loans  considered  under  the 
lending  test  (as  described  in  §  228.22  of 
this  part),  the  number  and  amount  of 
consumer  loans  to  low-,  moderate-. 
middle-,  and  upper-income  individuals, 
the  number  and  amount  of  consumer 
loans  located  in  low-,  moderate-, 
middle-,  and  upper-income  geographies, 
and  the  number  and  amount  of 
consumer  loans  located  inside  the 
bank's  service  area(s)  and  outside  the 
bank's  service  area(s). 

(d)  Exception.  A  bank  shall  not  place 
in  its  public  file  any  information 
required  under  paragraph  (c)  of  this 
section  for  a  particular  year  if.  given 
special  circumstances  such  as  a  small 
number  of  loans  made  within  a  smeill 
number  of  designated  income 
geographies  or  to  a  small  number  of 
designated  borrowers,  the  information 
could  reasonably  be  expected  to 
disclose  the  identity  of  the  borrower. 

(e)  HMDA  statement.  Each  bank 
required  to  report  home  mortgage  loan 
data  pursuant  to  the  HMDA  shall 
include  in  its  public  file  a  copy  of  its 
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HMDA  Disclosure  Statement  provided 
by  the  Federal  Financial  Institutions 
Examination  Council  for  each  of  the 
prior  two  calendar  years.  The  statement 
shall  be  placed  in  the  main  office^public 
file  within  three  business  days  and  in 
the  branch  office  public  files  within  10 
business  days  of  the  bank's  receipt  bf 
the  statement. 

(f)  Small  bank  file.  (1)  A  small  bank 
shall  include  in  its  public  file  the  bank's 
loan-to-deposit  ratio  computed  at  the 
end  of  the  most  recent  calendar  year.  A 
bank  may  include  additional  data  on  its 
loan-to-deposit  ratio  at  its  option. 

(2)  A  small  bank  that  elects  to  be 
evaluated  under  the  lending,  investment 
and  service  tests  (as  described  in 
§§228.22  through  228.24  of  this  part) 
shall  include  in  its  public  file  the 
information  speciBed  in  paragraph  (c)  of 
this  section. 

(g)  Strategic  plan.  Each  bank  that  has 
been  approved  to  be  assessed  under  a 
strategic  plan  as  described  in  §  228.27  of 
this  part  shall  include  in  its  public  file 

a  copy  of  that  plan.  Information 
submitted  to  the  Board  on  a  confidential 
basis  in  conjunction  with  the  plan  does 
"not  have  to  be  included  in  the  public 
file. 

(h)  Less  than  satisfactory  rating.  Each 
bank  that  received  a  less  than 
satisfactory  rating  during  its  most  recent 
examination  shall  include  in  its  public 
file  a  description  of  its  current  efforts  to 
improve  its  performance  in  helping  to 
meet  the  credit  needs  of  its  entire 
community.  This  description  shall  be 
updated  quarterly. 

(i)  Location  of  public  file.  Each  bank 
shall  maintain  its  public  file  as  follows: 

(1)  The  main  ofuce  shall  have  a  copy 
of  the  complete  public  file: 

(2)  At  least  one  branch  in  each  service 
area  shall  have  a  copy  of  the  bank's 
HMDA  Disclosure  Statements  and  all 
materials  in  the  pubhc  file  relating  to 
the  service  area  in  which  the  branch  is 
located;  and 

(3)  If  a  member  of  the  public  requests 
to  review  a  bank's  public  file  at  a  branch 
that  does  not  have  a  copy,  the  bank  shall 
make  a  complete  copy  of  the  file  for  that 
service  area  available  for  review  at  the 
branch  within  5  business  days  at  no 
cost. 

(j)  Copies.  Each  bank  shall  provide 
copies  of  the  information  in  its  public 
file  to  members  of  the  public  upon 
request.  A  bank  may  charge  a  reasonable 
fee  not  to  exceed  the  cost  of 
reproduction  and  mailing  (if 
applicable). 

f22&44    PuMic  notice  by  banks. 

(a)  CRA  notice  for  banks.  Each  bank 
shall  provide  in  the  public  lobby  of  its 
main  office  and  each  of  its  branches  the 
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I  ublic  notice  set  forth  in  Appendix  B  of 

tjiis  part.  Bracketed  material  shall  be 
ilsed  only  by  banks  having  more  than 

0  ne  service  area. 

(b)  Additional  notice  for  affiliate 

1  anks.  The  last  two  sentences  shall  be 
i  icluded  only  if  the  bank  is  an  affiliate 
df  a  holding  company  and  the  last 
sentence  only  if  the  company  is  not 
prevented  by  statute  from  acquiring 
additional  banks. 

!8.45    Pul)lication  of  planned 
imination  schedule. 

The  Board  shall  publish  at  least  30 
ys  in  advance  of  the  beginning  of  each 
lender  quarter  a  list  of  the  banks  that 

ate  scheduled  for  CRA  examinations  in 

t  lat  quarter. 

{ ubpart  D— Transition  Rules 

j  228.51    Transition  rules. 

(a)  Effective  date.  Sections  of  this  part 

2  28  become  effective  over  a  period  of 
t  me  in  accordance  with  the  schedule 

s  3t  forth  in  paragraph  (c)  of  this  section. 
'  he  provisions  of  part  228  become  fully 
Tective  on  July  1, 1996. 

(b)  Data  collection  and  reporting; 
rategic  plan;  small  bank  assessment 
andards;  and  performance  tests — (1) 
'ata  collection  and  reporting.  On  July  1, 

'1995,  the  data  collection  and  reporting 
I  squirements  set  forth  in  §  228.42  of  this 
I  art  become  effective. 

(2)  Strategic  plan.  Beginning  July  1, 

1 995,  a  bank  that  elects  to  be  evaluated 
I  nder  an  approved  strategic  plan 
I  ursuant  to  §  228.27  of  this  part  may 
s  Libniit  its  strategic  plan  to  the  Board  for 
i  pproval. 

(3)  Small  bank  assessment  standards. 
I  eginning  July  1, 1995,  a  bank  that 

(  ualifies  as  a  small  bank  pursuant  to 
^  228.12  of  this  part  may  elect  to  be 
f  valuated  under  the  small  bank 
i  ssessment  standards  set  forth  in 
{  228.26  of  this  part.  Beginning  July  1, 
:  996,  the  Board  shall  evaluate  each 
!  mall  bank  under  the  small  bank 
t  ssessment  standards,  unless  the  bank 
( lects  to  be  evaluated  pursuant  to  the 
performance  tests  set  forth  in  §§  228.22 
ftirough  228.25  of  this  part  or  under  an 
pproved  strategic  plan. 

(4)  Performance  tests.  On  July  1, 1996, 
e  lending,  investment,  service,  and 
immunity  development  tests  set  forth 

§§228.22  through  228.25  of  this  part 
ome  effective.  Thereafter,  the  Board 
i  hall  evaluate  all  banks  pursuant  to 
t  lese  tost(s),  except  small  banks 
<  valuated  under  the  small  bank 
i  ssessment  standards  and  banks  that 
« lect  to  be  evaluated  under  an  approved 
i  trategic  plan. 

(c)  Schedule.  On  January  1, 1995, 
§228.11,  228.12,  228.29,  228.51  and 


228.100  become  effective,  and  §§  228.1, 
228.2,  228.8,  and  228.9  will  expire.  On 
July  1, 1995,  §§  228.26,  228.27.  228.42. 
and  228.45  become  effective,  and 
§§  228.28  and  228.41  become  effective 
for  banks  that  are  evaluated  under 
§§228.26  or  228.27.  On  July  1, 1996, 
§§228.21  through  228.25,  228.28. 
228.41,  228.43,  and  228.44  become 
effective,  and  §§  228.3  through  228.7 
will  expire. 

Subpart  E— Interpretations 

§228.100    Applicability  of  the  Community 
Reinvestment  Act  to  certain  special 
purpose  banks. 

In  response  to  its  July  1978  proposed 
regulation,  12  CFR  Part  228,  to 
implement  the  CRA,  the  Board  received 
several  inquiries  from  institutions  that, 
although  they  are  chartered  as  banks,  do 
not  perform  commercial  or  retail 
banking  services.  These  institutions 
serve  solely  as  correspondent  banks,  or 
as  trust  companies,  or  as  clearing  agents, 
and  they  do  not  extend  credit  to  the 
public  for  their  own  account.  The  Board 
concludes  that  the  CRA  is  not  intended 
to  cover  these  institutions.  It  is  the 
purpose  of  the  CRA  to  require  the  Board 
to  encourage  banks  to  meet  the  credit 
needs  of  their  local  communities.  To 
this  end,  the  Board  must  assess  banks' 
records  of  performance  and  take  those 
records  into  account  in  acting  on  certain 
applications  affecting  the  banks.  The 
Board  believes  that  these  provisions 
were  intended  to  cover  all  banks  that  are 
in  the  business  of  extending  credit  to 
the  public,  including  both  wholesale 
and  retail  banks.  The  lending  activities 
of  these  banks  affect  the  economic 
health  of  the  communities  in  which 
they  are  chartered.  However,  the  Board 
believes  it  would  be  pointless  to 
encourage  or  to  assess  the  credit- 
granting  record  of  institutions  that  are 
not  organized  to  grant  credit  to  the 
public  in  the  ordinary  course  of 
business,  other  than  as  an  incident  to 
their  specialized  operations. 
Accordingly,  the  term  State  member 
bank  as  used  in  this  part  does  not 
include  banks  that  engage  solely  in 
correspondent  banking  business,  trust 
company  business,  or  acting  as  a 
clearing  agent. 

Appendix  A  to  Part  228 — Ratings 

(a)  Eatings  in  general.  (1)  In  assigning  a 
rating,  the  Board  shall  evaluate  a  bank's 
performance  under  the  applicable  assessment 
criteria  in  this  part,  subject  to  §  228.28  of  this 
part,  which  provides  for  adjustments  on  the 
basis  of  evidence  of  discriminatory  or  other 
illegal  credit  practices  and  prior  "needs  to 
improve"  ratings. 

(2)  A  bank's  performance  need  not  fit  each 
aspect  of  a  particular  rating  profile  in  order 
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to  receive  that  rating,  and  exceptionally 
strong  performance  with  respect  to  some 
aspects  may  compensate  for  weak 
performance  in  others.  The  bank's  overall 
performance,  however,  should  generally  be 
consistent  with  the  appropriate  profile  stated 
below. 

(b)  Banks  that  are  not  wholesale  or  limited 
purpose  banks  or  small  banks.  (1)  Lending 
performance  rating.  The  Board  shall  assign 
each  bank's  lending  performance  one  of  the 
five  ratings  described  below. 

(i)  Outstanding.  The  Board  shall  rate  a 
bank's  lending  performance  "outstanding"  if, 
in  general,  it  demonstrates: 

(A)  Excellent  responsiveness  to  credit 
needs  in  its  service  area(s): 

(B)  A  substantial  majority  of  its  loans  are 
made  in  its  service  area(s); 

(C)  An  excellent  geographic  disU-ibution  of 
loans  throughout  its  service  area(s); 

(D)  An  excellent  distribution,  particularly 
in  its  service  area(s),  of  loans  among 
individuals  of  different  income  levels  and 
businesses  (including  farms)  of  di^rent  size 
given  the  product  lines  offered  by  the  bank; 

(E)  An  excellent  record  of  serving  the 
credit  needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  $1  million,  consistent 
with  safe  and  sound  operations; 

(F)  Extensive  use  of  innovative  or  flexible 
lending  practices  to  address  the  credit  needs 
of  low-  or  moderate-income  individuals  or 
geographies;  and 

(G)  It  is  a  leader  in  making  community 
development  loans. 

(ii)  H/gh  satisfactory.  The  Board  shall  rate 
a  bank's  lending  perfonnance  "high 
satisfactory"  if,  in  general,  it  demonstrates: 

(A)  Good  responsiveness  to  credit  needs  in 
its  service  area(s); 

(B)  A  high  percentage  of  its  loans  are  made 
in  its  service  area(s); 

(C)  A  good  geographic  distribution  of  loans 
throughout  its  service  area(s); 

(D)  A  good  distribution,  particularly  in  its 
service  area{s),  of  loans  among  individuals  of 
different  income  levels  and  businesses 
(including  farms)  of  different  size  given  the 
product  lines  offered  by  the  bank; 

(E)  A  good  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  SI  million,  consistent 
with  safe  and  sound  operations; 

(F)  Use  of  innovative  or  flexible  lending 
practices  to  address  the  credit  needs  of  low- 
er moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  a  relatively  high  level  of 
community  development  loans. 

(iii)  Low  satisfactory.  The  Board  shall  rate 
a  bank's  lending  performance  "low 
satisfactory"  if,  in  general,  it  demonstrates: 

(A)  Adequate  responsiveness  to  credit 
needs  in  its  service  area(s); 

(B)  An  adequate  percentage  of  its  loans  are 
made  in  its  service  area(s); 

(C)  An  adequate  geographic  distribution  of 
loans  throughout  its  service  area(s); 

(D)  An  adequate  distribution,  particularly 
in  its  service  area(s),  of  loans  among 


individuals  of  different  income  levels  and 
businesses  (including  farms)  of  different  size 
given  the  product  lines  offered  by  the  bank; 

(E)  An  adequate  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  fiarms)  with  gross  annual  revenues 
less  than  or  equal  to  $1  million,  consistent 
with  safe  and  sound  operations; 

(F)  Limited  use  of  innovative  or  flexible 
lending  practices  to  address  the  credit  needs 
of  low-  or  moderate-income  individuals  or 
geographies:  and 

(G)  It  has  made  an  adequate  level  of 
communit>'  development  loans. 

(iv)  Needs  to  improve.  The  Board  shall  rate 
a  (tank's  lending  pierformance  "needs  to 
improve"  if,  in  general,  it  demonstrates: 

(A)  Poor  responsiveness  to  credit  needs  in 
its  service  'area(s); 

(B)  A  small  |>ercentage  of  its  loans  are 
made  in  its  service  area(s); 

(C)  A  poor  geographic  distribution  of  loans 
throughout  its  service  are8(s),  particularly  to 
low-  or  moderate-income  geographies  in  the 
service  area(s); 

(D)  A  poor  distribution,  particularly  in  its 
service  area(s),  of  loans  among  individuals  of 
different  income  levels  and  businesses 
(including  fanns)  of  different  size  given  the 
product  lines  offered  by  the  bank; 

(E)  A  poor  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  areajs), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  SI  million,  consistent 
with  safe  and  sound  operations; 

(F)  Little  use  of  innovative  or  flexible 
lending  practices  to  address  the  credit  needs 
of  low-  or  moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  a  limited  number  of 
community  development  loans. 

(v)  Substantia!  noncompliance.  The  Board 
shall  rate  a  bank's  lending  performance  as 
being  in  "substantial  noncompliance"  if,  in 
general,  it  demonstrates: 

(A)  A  very  poor  responsiveness  to  credit 
needs  in  its  service  area(s); 

(B)  A  very  small  percentage  of  its  loans  are 
made  in  its  service  area(s); 

(C)  A  very  poor  geographic  distribution  of 
loans  throughout  its  service  area(s), 
particularly  to  low-  or  moderate-income 
geographies  in  the  service  area(s); 

(D)  A  very  poor  distribution,  particularly  in 
its  service  area(s),  of  loans  among  individuals 
of  differeat  income  levels  and  businesses 
(including  farms)  of  different  size  given  the 
product  lines  offered  by  the  bank; 

(E)  A  very  poor  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  Si  million,  consistent 
with  safe  and  sound  operations; 

(F)  No  use  of  innovative  or  flexible  lending 
practices  to  address  the  credit  needs  of  low- 
er moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  few,  if  any,  community 
development  loans. 

(2)  Investment  performance  rating.  The 
Board  shall  assign  each  bank's  investment 


performance  one  of  the  five  ratings  described 
below. 

(i)  Outstanding.  The  Board  shall  rate  a 
bank's  investment  perfonnance 
"outstanding"  if,  in  general,  it  demonstrates: 

(A)  An  excellent  level  of  qualified 
investments,  often  in  a  leadership  position, 
particularly  those  that  directly  address  credit 
needs; 

(B)  Extensive  use  of  innovative  or  complex 
qualified  investments  to  support  community 
development  initiatives:  and 

(C)  Excellent  responsiveness  to  credit  and 
community  economic  development  needs. 

(ii)  High  satisfactory.  The  Board  shall  rate 
a  bank's  investment  performance  "high 
satisfactor>'"  if.  in  general,  it  demonstrates: 

(A)  A  significant  level  of  qualified 
investments,  occasionally  in  a  leadership 
position,  particularly  those  that  directly 
address  credit  needs; 

(B)  Significant  use  of  innovative  or 
complex  qualified  investments  to  support 
community  development  initiatives:  and 

(C)  Good  responsiveness  to  credit  and 
community  economic  development  needs. 

(iii)  Low  satisfactory.  The  Board  shall  rate 
a  bank's  investment  performance  "low 
satisfactory"  if.  in  general,  it  demonstrates: 

(A)  An  adequate  level  of  qualified 
investments,  although  rarely  in  a  leadership 
position,  particularly  those  that  directly 
address  credit  needs; 

(B)  Occasional  use  of  inno\'ative  or 
complex  qualified  investments  to  support 
community  development  initiatives;  and 

(C)  Adequate  responsiveness  to  credit  and 
community  economic  development  needs. 

(iv)  Needs  to  improve.  The  Board  shall  rate 
a  bank's  investment  performance  "needs  to 
improve"  if,  in  general,  it  demonstrates: 

(A)  A  poor  level  of  qualified  investments, 
particularly-  those  that  directly  address  credit 
needs; 

(B)  Rare  use  of  innovative  or  complex 
qualified  investments  to  support  community 
development  initiatives;  and 

(C)  Poor  responsiveness  to  credit  and 
community  economic  development  needs. 

(v)  Substantial  noncompliance.  The  Board 
shall  rate  a  bank's  investment  perfoijnance  as 
being  in  "substantial  noncompliance"  if,  in 
general,  it  demonstrates: 

(A)  Few.  if  any,  qualified  investments, 
particularly  those  that  directly  address  credit 
needs; 

(B)  No  use  of  innovative  or  complex 
qualified  investments  to  support  community 
development  initiatives;  and 

(C)  Ver)'  poor  responsiveness  to  credit  and 
community  economic  development  needs. 

(3)  Sen'ice  performance  rating.  The  Board 
shall  assign  each  bank's  service  performance 
one  of  the  five  ratings  described  below. 

(i)  Outstanding.  The  Board  shall  rate  a 
bank's  ser\'ice  performance  "outstanding"  if. 
in  general,  the  bank  demonstrates: 

(A)  Its  service  delivery  systems  are  readily 
accessible  to  essentially  all  portions  of  its 
service  area(s); 

(B)  To  the  extent  changes  have  been  made, 
the  bank's  record  of  opening  and  closing 
branches  and  ATMs  has  improved  the 
accessibility  of  its  delivery  systems, 
particularly  in  low-  or  moderate-income 
geographies  or  to  low-  or  moderate-income 
individuals; 
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IQ  SarvicM  liack^ig,  wfane  aipfin^iriate, 

business  hours)  are  tailored  to  the 
conveBiflRce  mil  seeds  of  its  service  ares(s), 
particularly  io«r-  orinodenC»-faioonm 
geograpoies  or  tow-  or  iBoderate- income 
individiials;  and 

(D)  It  is  a  leader  in  provi(Kng  community 
development  services. 

(ii)  Hig/i  satisfactory.  The  Board  shall  rate 
a  bank's  service  peifimnance  "high 
satisfactory"  if,  iia  general,  the  bank 
demoastiates: 

(A)  hs  service  delivery  systems  are 
accessible  to  essentially  aU  portions  of  its 
service  area(s); 

(B>  To  the  exteat  chaagps  haive  been  ooade, 
the  bank's  record  of  opeaing  aod  dosing 
branches  and  ATMs  kw  Bot  adversely  • 
affected  the  aocessibifity  of  its  delivery 
systems,  particularly  in  low-  and  moderate- 
income  geographies  and  to  low-  and 
modeme-inconw  individuals; 

(Q  Service*  findudiag,  where  appropriate, 
business  bonis)  do  nor  vary  in  a  way  that 
inconveniences  certain  portions  of  its  service 
area(s),  particclarly  low^  and  moderate- 
income  geographies  and  lovr-  and  moderate- 
income  individuals;  and 

(D)  It  provides  a  relatively  high  level  of 
community  development  services. 

(iii)  Low  satisfactory.  The  Board  shall  rate 
a  bank's  service  performance  "low 
satisfactory"  if.  in  g^neIaI,  the  bank 
demonstrates; 
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Compon^  test  ratings 


Outstandbig 

High  salistactory 

Low  satisfactory 

Needs  to  improve  ._ 

SubstanMat  noncomplfance 


(ii)  Totai  tbe  points  for  the  three  tests,  and 
Bse  th^  total  to  datcimiiie  tbe  cnnposite 
fating  fcnrdiig  to  the  cbait  belowr.  However, 
if  the  total  emaeda  tvrice  the  nun^r  of 
points  attributable  to  t)w  bank's  tending  test 
perfbmMnce  (as  provided  in  paragraph 
(b)(4)(i)  of  this  appendbi),  determine  the 
composite  rating  using  twice  the  number  of 
points  aftribntabie  to  the  bank's  Imiding  test 
performance. 


Points 


T8  or  over  ...... 

9tr»ooght7  _ 
Sthrou^S  _ 
0ttvough4  _ 


Composite  rafir>g 


Outstandb)^ 
Satisfactory. 
Needs  to  imprave. 
Substantiaf  noncompliance. 


(c)  Community  development  test  for 
wludesde  or  liznittd  pitrpote  banks.  The 
Board  shall  assign  each  wholesale  or  limited 
poipose  bank's  community  developroeot 
perfonaance  one  of  (he  four  rating  described 
below. 

(1)  Outstondim.  Tba  Board  shall  rate  a 
whokaale  or  tinsitod  pnrpoea  bank's 
onMnmlrj  dewakyeitt  petfasmanca 
"outstanding"  if,  in  general,  it  deawftiates; 


(A)  Its  servica  driivery  q^stema  are 
leastmaMy  accaseiUa  toeasentiaUy  all 
portioRS  of  tts  aarvice  «raa(s}: 

fB)  To  na  exteat  cbaeges  have  been  made, 
the  bank's  record  of  opening  and  closing 
branches  and  ATMs  hatgeaafaliy  not 
adversriy  afHscted  the  accessibiKty  of  its 
delivery  systems,  particotariy  in  knr-  and 
moderate-income  geographies  and  to  low- 
and  moderate-income  indrvidoals; 

(Q  Services  (including,  where  appropriate, 
business  hows)  do  not  vary  in  a  way  that 
inconveniences  portions  of  its  service  area(s), 
particularly  low-  and  moderate-income 
geographies  and  low-  and  moderate-income 
individuals;  and 

(D)  It  provides  an  adectnate  level  of 
commuiiity  development  services. 

(iv)  Needs  to  improve.  The  Board  shall  rate 
a  bank's  service  performance  "needs  to 
improve"  if,  in  general,  the  bank 
demonstrates: 

(A)  Its  service  delivery  systems  are 
accessible  to  limited  portions  of  its  service 
ar8a(s); 

fB)  To  the  extent  changes  have  been  made, 
the  bank's  record  of  opening  and  closing 
branches  and  ATMs  has  adversely  afiected 
the  accessibility  its  delivery  systems, 
particulaily  in  low-  or  moderate-inccKne 
geographies  at  to  low-  m  moderate-income 
individuals; 

(C)  Services  Cincluding.  where  appropriate, 
business  hours)  vary  in  a  way  that 
incon\>eaiences  cectaia  portions  of  its  service 

PnpoM^ 


(i)  A  high  level  of  qualified  investments, 
community  devtlopmeot  loans  outstanding, 
or  community  development  services, 
particalarly  those  that  (firectly  address  credit 
needs; 

(ii)  Extensive  use  of  innovative  or  complex 
qualified  investments,  conmiunity 
development  k>ans.  ot  community 
development  services,  to  support  community 
development  imtiatives;  aad 

(iii)  Excellent  icspoastveness  to  aaedit  and 
conuntmity  economic  developcnent  needs  in 
its  service  areaU). 

(2)  SoOsfbetory.  The  Board  shall  rate  a 
wholesale  or  Hmiled  purpose  bank's 
community  development  performance 
"satisfactory"  if,  in  general,  it  demonstrates: 

fi)  An  adequate  level  of  qualified 
investments,  community  development  loans 
outstanding,  or  community  development 
services,  particulaily  those  that  directly 
address  credit  needs; 

(ii)  Occasional  use  of  innovative  or 
complex  qualified  InveatmcBta.  community 
development  loans,  or  community 
developmcBt  senricas.  to  suppoct  community 
devetopment  initiatives;  and 


area(s),  particulvly  low-  or  moderate-income 

ies  or  ww-  or  mooerate^incoBie 
individuals;  and 

(D)  R  provides  a  limited  level  of 
community  develupnieut  services. 

(v)  Sabsttatiof  noncompfionce.  The  Board 
shall  rate  a  bank's  service  performance  as 
being  in  "substantial  noncompliance"  if,  in 
general,  the  bank  demonstrates: 

(A)  hs  service  deHvery  systems  are 
inaccessible  to  signtficast  portions  of  its 
service  area(s),  particulariy  low-  and 
moderate- 1 ncome  geographies  or  low-  and 
moderate-income  individuals; 

(B)  To  the  extent  changes  have  been  made, 
the  bank's  record  of  opening  and  closing 
branches  and  ATMs  has  si^ificantly 
adversely  affected  the  accessibility  of  its 
delivery  systems,  particularly  in  low-  or 
moderate-income  geographies  or  ta  low-  or 
moderate-income  individuals; 

(C)  Services  (including,  where  appropriate, 
business  hours]  vary  in  a  way  that 
significantly  inconveniences  many  pcfftions 
of  its  service  area{s),  particularly  low-  ot 
moderate-income  gec^iaphies  or  low-  ot 
moderate-income  individuals;  and 

(D)  It  provides  few.  if  any.  community 
development  services. 

(4)  Assigped  rating,  Tba  Board  shall  use 
the  following  procedures  tot  ac<iig^t«g  a 
rating: 

(i)  Assign  points  coirespooding  to  the 
bank's  peiformanca  oo  each  of  tba 
component  tests  as  follows: 


Lending 


12 
9 
6 
3 
0 


Service 


Inwestment 


6 

4 
3 
1 
0 


(iii)  Adei]uate  lespoasiveiieas  to  credit  and 
community  ecooomic  development  aeeds  in 
its  service  area(s). 

|3)Afeed[r  toMn/orove.  The  Board  shall  rate 
a  wholesale  or  tirnitad  purpose  bulk's 
community  development  perfcrmence  as 
"needs  to  improve"  if,  la  gener^,  it 
demonstrates: 

(i)  A  poor  level  of  qualified  investments, 
community  devefopment  loans  outstanding, 
or  conmnmity  development  services. 
particularly  tboaa  tttat  directly  adAess  credit 
needs; 

(h)  R»e  use  of  inaovative  or  complex 
qualified  iuvestmcnts,  conasunity 
development  loans,  or  comrauDlty 
development  services,  to  support  community 
development  initiativaa;  and 

(iii)  Poor  respoasiveaess  to  credit  md 
community  ecoDomic  develmwieut  needs  in 
its  service  areafsX 

(4)  Suhstontiat  neacomptience.  The  Board 
shall  rate  a  wholesale  or  limited  purpose 
bank's  cerarounity  development  performance 
in  "substantial  aoacomphance**  if,  in 
general,  it  demoostitites. 

(i)  Few,  if  any,  qualified  investments, 
community  devriopmnrt  loans  outstanding, 
or  community  devefopmenl  services. 


particularly  those  that  directly  address  credit 
needs; 
(ii)  No  use  of  innovative  or  complex 

3ualified  investments,  community 
evelopment  loans,  or  community 
development  services,  to  support  community 
development  initiatives;  and 

(iii)  Very  poor  responsiveness  to  credit  and 
community  economic  development  needs  in 
its  service  area(s). 

(d)  Assessment  standards  for  smaU  banks. 
The  Board  shall  rate  each  small  bank's 
performance  as  described  below. 

(1)  Eligibility  for  a  satisfactory  rating.  The 
Board  shall  rate  a  bank's  performance 
"satisfactory"  if,  in  general,  the  bank 
demonstrates: 

(i)  A  reasonable  loan-to-deposit  ratio 
(considering  seasonal  variations)  given  the 
bank's  size,  financial  condition,  the  credit 
needs  of  its  service  area(s),  and  taking  into 
account,  as  appropriate,  lending-related 
activities  such  as  loan  originations  for  sale  to 
the  secondary  markets  and  community 
development  lending  and  investment; 

(ii)  A  majority  of  its  loans  and,  as 
appropriate,  other  lending-related  activities 
are  in  its  service  area(s); 

(iii)  A  distribution  of  loans  to  and,  as 
appropriate,  other  lending  related-activities 
for  individuals  of  different  income  levels 
(including  low-  and  moderate-income 
individuals)  and  businesses  and  farms  of 
different  sizes  that  is  reasonable  given  the 
demographics  of  the  bank's  service  area(s); 

(iv)  A  record  of  taking  appropriate  action, 
as  warranted,  in  response  to  written 
complaints,  if  any,  about  the  bank's 
performance  in  meeting  the  credit  needs  of 
its  service  area(s):  and 

(v)  A  reasonable  geographic  distribution  of 
loans  given  its  service  area(s). 

(2)  Eligibility  for  an  outstanding  rating.  A 
small  bank  that  meets  each  of  the  standards 
for  a  "satisfactory"  rating  under  this 
paragraph  and  exceeds  some  or  all  of  those 
standards  may  warrant  consideration  for  an 
overall  rating  of  "outstanding".  In  assessing 
whether  a  small  bank's  performance  is 
"outstanding",  the  Board  shall  consider  the 
extent  to  which  the  bank  exceeds  each  of  the 
assessment  standards  for  a  "satisfactory" 
rating  and  its  performance  in  making 
qualified  investments  (as  defined  in  §  228.23 
of  this  part)  and  Its  performance  in  providing 
branches,  ATMs  or  other  services  and 
delivery  systems  that  enhance  credit 
availability  in  its  service  area(s). 

(3)  Needs  to  improve  or  substantial 
noncompliance  ratings.  A  small  bank  also 
may  receive  a  rating  of  "needs  to  improve" 
or  "substantial  noncompliance"  depending 
on  the  degree  to  which  its  performance  has 
failed  to  meet  the  standards  for  a 
"satisfactory"  rating. 

(e)  Strategic  plan  assessment  and  rating. 

(1)  Satisfactory  goals.  The  Board  shall 
approve  as  "satisfectoiy"  measurable  goals 
that  adequately  help  meet  the  credit  needs  of 
each  of  a  bank's  service  area(s). 

(2)  Outstanding  goals.  If  the  plan  identifies 
a  separate  group  of  measurable  goals  that 
substantially  exceed  the  levels  approved  as 
"satisfactory,"  the  Board  shall  approve  those 
goals  as  "outstanding" 

(3)  Rating.  The  Board  shall  assess  the 
performance  of  a  bank  operating  under  an 


approved  plan  to  determine  if  the  bank  has 
met  its  plan  goals: 

(i)  If  the  bank  substantially  achieves  its 
plan  goals  for  a  satisfactory  rating,  the  Board 
shall  rate  the  bank's  performance  under  the 
plan  as  "satisfactory." 

(ii)  If  the  bank  exceeds  its  plan  goals  for 
a  satisfactory  rating  and  substantially 
achieves  its  plan  goals  for  an  outstanding 
rating,  the  Board  shall  rate  the  bank's 
performance  imder  the  plan  as 
"outstanding". 

(iii)  If  the  bank  fails  to  substantially  meet 
its  plan  goals  for  a  satisfactory  rating,  it  shall 
be  rated  as  either  "needs  to  improve"  or 
"substantial  noncompliance,"  depending  on 
the  extent  to  which  it  falls  short  of  its  plan 
goals,  or  if  the  bank  so  elected  at  the  time  it 
first  submitted  its  plan,  it  shall  be  rated 
under  the  lending,  investment  and  service 
tests  (as  described  in  §§  228.22  through 
228.24  of  this  part),  the  community 
development  test  (as  described  in  §  228.25  of 
this  part),  or  the  small  bank  assessment 
standards  (as  described  in  S  228.26  of  this 
part),  as  appropriate. 

Appendix  B  to  Part  228— CRA  Notice 
Community  Reinvestment  Act  Notice 

Under  the  Federal  Community 
Reinvestment  Act  (CRA),  the  Federal  Reserve 
Board  (Board)  evaluates  and  enforces  our 
compliance  with  our  obligation  to  help  meet 
the  credit  needs  of  this  community  consistent 
with  safe  and  sound  operations.  The  Board 
also  takes  our  CRA  performance  into  account 
when  the  Board  decides  on  certain 
applications  submitted  by  us.  Your 
involvement  is  encouraged.  You  should 
know  that: 

You  may  look  at  and  obtain  in  this  office 
information  on  our  performance  in  this 
community.  This  information  includes  a  file 
that  includes:  copies  of  all  signed,  written 
comments  received  by  us,  and  any  responses 
we  have  made  to  those  comments;  a  map 
showing  our  service  area;  a  list  of  our 
branches  and  ATMs  in  our  service  area;  a  list 
of  services  we  provide  at  those  locations; 
evaluations  by  the  Federal  Reserve  System  of 
our  CRA  performance;  and  data  on  the  loans 
we  have  made  in  this  community  during  the 
last  two  years.  [Current  CRA  information  on 
our  performance  in  other  conmiunities 
served  by  us  is  available  at  our  main  office, 
located  at | 

You  may  send  signed,  written  comments 
about  our  CRA  performance  in  helping  to 
meet  community  credit  needs  to  (title  and 
address  of  State  member  bank  official)  and  to 
Community  Reinvestment  Officer.  Federal 

Reserve  Bank  of (address).  Your 

letter,  together  with  any  response  by  us,  will 
be  considered  by  the  Federal  Reserve  System 
in  evaluating  our  CRA  performance  and  may 
be  made  public. 

You  may  ask  to  look  at  any  comments 
received  by  the  Federal  Reserve  Bank  of 

•  You  may  also  request  from  the 

Federal  Reserve  Bank  of an 

announcement  of  our  applications  covered 
by  the  CRA  filed  with  the  Federal  Reserve 
System.  We  are  an  affiliate  of  (name  of 
holding  company),  a  bank  holding  company. 
You  may  request  from  the  Federal  Reserve 
Bank  of (address)  an 


announcement  of  applications  covered  by  the 
CRA  filed  by  bank  holding  companies. 

Appendix  C  to  Part  22a— CRA  Loan 
Data  Format 

Instructions  for  the  Small  Business  and 
Small  Farm  Loan  Register 

This  form  contains  the  instructions  for 
completion  of  the  Loan  Register  for  Small 
Business  and  Small  Farm  Loans.  This  register 
is  used  in  conjunction  with  the  reporting  of 
this  information  as  part  of  the  CRA  data 
collection  process.  The  register  and  these 
instructions  are  to  be  used  to  provide  the 
format  in  which  the  daU  should  be  reported. 
The  actual  data  are  to  be  submitted  in 
machine-readable  form  in  accordance  with 
the  instructions  for  submission  of  data 
pursuant  to  12  CFR  Part  203  (Regulation  Q. 

!.  Who  Must  File  a  Register 

All  independent  insured  banks  and  thrifts 
with  S250  million  or  more  in  total  assets  and 
all  insured  banks  and  thrifts  that  are 
members  of  holding  companies  with  S250 
million  or  more  in  bank  and  thrift  assets 
must  report  this  infomiation  for  small 
business  and  small  farm  loans  outstanding 
beginning  December  31. 1995.  Banks  and 
thrifts  with  fewer  assets  that  wish  to  be 
evaluated  under  12  CFR  228.22  through 
228.24  must  also  report  this  infomiation. 
Only  provide  information  on  business  or 
farm  location  and  borrower  information  for 
loans  for  which  applications  were  submitted 
after  July  1, 1995.  For  loans  for  which 
applications  were  submitted  before  that  date, 
enter  "N/A"  for  all  information  relating  to 
location  or  borrower. 

//.  Types  of  Loans  To  Be  Reported 

The  loan  register  should  contain  individual 
loan  data  on  each  small  business  or  small 
farm  loan  as  defined  on  schedule  RC-C  of  the 
December  31  Report  of  Condition  and 
Income.  Include  data  on  individual  small 
business  loans  with  original  loan  amounts  of 
SI  million  or  less  and  individual  small  farm 
loans  with  original  loan  amounts  of  S500.000 
or  less  that  had  an  outstanding  balance  as  of 
December  31. 

///.  Submission  of  Data 

The  data  must  be  submitted  in  machine- 
readable  form  consistent  with  requirements 
for  submission  of  data  pursuant  to  12  CFR 
Part  203  (Regulation  C).  The  foimat  must 
conform  exactly  to  the  form,  including  the 
order  of  columns,  column  headings,  etc. 
Contact  your  federal  supervisory  agency  for 
information  regarding  procedures  and 
technical  specifications  for  automated  data 
submission. 

Your  institution  should  decide  on  the 
procedure  it  wants  to  follow  for  collection  of 
the  data  consistent  with  the  Supplemental . 
Instructions  For  Collection  Of  Data  In 
Connection  with  Small  Business  and  Small 
Farm  Loans.  Keep  in  mind  that  data  reported 
on  the  register  are  outstanding  as  of 
December  31  and  not  originations  as  are 
reported  for  some  other  regulatory  purposes. 
Your  institution  may  collect  the  data  on 
separate  registers  at  different  branches  or  on 
separate  registers  for  different  loan  types 
(small  business  or  small  farm),  but  make  sure 


nch  loan  number  is  unique.  Entries  need  not 
be  grouped  on  yoor  registen  bjp  MSA,  at 
chronologically,  or  by  census  tract,  or  in  any 
other  particular  order. 

A'.  Instructions  for  Completion  of  Register 
Loan  Information 

1  .LOAN  NU\4BEH— Enter  an  ideBtifyiag 
nunaber  that  can  be  used  to  retrieve  the  kmi 
file.  It  can  be  ^y  number  (not  exceeding  25 
characters).  Uie  lettets.  Buranals,  or  a 
combination  of  botk  Make  sure  that  all 
numbers  are  unique  within  the  institutioo.  If 
registers  contain  data  fer  branch  offices,  for 
example,  use  a  letter  or  a  mzmerical  code  to 
identify  the  loens  of  different  branches  or 
assign  a  certain  series  of  miners  to 
particular  Ininches  to  avoid  duplicate 
numbers.  The  use  of  the  borrower's  tax-payer 
identiHcation  number  or  social  security 
number  is  strongly  discouraged  for  privacy 
reasons. 

2.  OUTSTANDING  LOAN  AMOUST— 
Enter  the  outstanding  loan  amount  (balance) 
as  of  December  31.  Show  the  amount  in 
thousands  rounding  to  the  nearest  thousand. 
Do  not  report  loans  with  balances  below 
S500.  For  example,  a  teen  with  a  balance  of 
$500  would  be  rounded  to  $1 ,000;  a  loan 
balance  of  S50,300  wouh)  be  rounded  to 
S30,000;  and  a  balance  of  SI  5,700  would  be 
rounded  to  S16.000. 

Business  or  Farm  Location 

For  each  loan,  identify  the  location  of  the 
business  or  farm.  Location  is  determined  by 
the  following: 

(1)  Small  business  loans  are  located  in  the 
census  tract  or  block  numbering  area  where 
the  main  business  facilities  or  other  property 
to  which  the  loan  proceeds  will  be  applied 
(as  indicated  by  borrower)  are  located; 

(2)  Small  farm  loans  are  located  in  the 
census  tract  or  block  numbermg  area  where 
the  farm  or  other  property  to  which  the  loan 
proceeds  will  be  applied  (as  indicated  by 
borrower)  is  located. 

1.  USA — For  each  loan  in  a  MSA,  indicate 
the  location  of  the  loan  by  the  four  digit  MSA 
number.  Enter  only  the  MSA  number,  not  the 
MSA  name.  Use'  MSA  boundaries  that  were 
in  effect  on  January  1  of  the  calendar  year  for 
which  you  are  reporting.  A  listing  of  MSAs 
is  available  from  your  regional  supervisory 
agency.  (In  these  instructions,  the  term  MSA 
refers  to  metropolitan  statistical  area  or 


UMI 


Federal  Reyster  /  Vol.  59.  No.  194  /  Friday,  October  7.  1994  /  Proposed  Rules  51281 


pi  iiBory  inetropoiHan  statistical  arse.}  For 
loans  outside  MSAs,  enter  "NM". 

2.  STATE  &  COUNTY— Use  *e  Federal 
Information  Processing  Standard  (FTPS)  two- 
digit  nnmerical  code  for  the  state  and  the 
three-digit  numerical  code  for  the  county. 
These  codes  are  available  from  your  regional 
supervisory  agency.  Do  not  use  the  letter 
abbreviations  used  by  the  United  States 
Postal  Service. 

3.  CENSUS  TRACT/BLOCK NUMBETUNG 
AREA — Enter  the  census  tract  number  or 
block  numbering  area  from  the  U.S.  Census 
Bureau's  Census  Tract/Street  Index  for  the 
most  recent  census  reporting  period.  For 
addresses  not  listed  in  the  index,  consult  the 
Census  Bureau's  census  tract  outline  maps. 

Borrower  Iniarmatioo 

1.  MINORITY-OWNED  COOE—Vse  the 
following  codes  to  indicate  small  business  or 
small  farm  loans  with  more  than  50  percent 
ownership  by  one  or  more  minority 
individuals  (as  indicated  by  borrower) 
ptursuant  to  data  collected  as  described  in  the 
Supplemental  Instructions  For  Collection  of 
Data  In  Connection  With  Small  Busmess  and 
Small  Farm  Loans. 

1— Yes 

2— No 

3 — Publicly  traded  business  or  farm  (i.e.  has 
securities  registered  under  SectioB  12(g)  of 
the  Securities  Exchange  Act  of  1934  or  has 
more  than  100  sbareboldeis) 

4 — Information  not  provided  by  borrower 

2.  WOMEN-OWNED  CODE— Use  the 
following  codes  to  indicate  snnall  business  or 
small  farm  loans  with  more  than  50  percent 
ownership  by  women  (as  indicated  by 
borrower)  pursuant  to  data  collected  as 
described  in  the  Supplemental  Instructions 
For  Collection  of  Data  fn  Connection  With 
Small  Business  and  Small  Farm  Loans. 

1— Yes 

2— No 
-Publicly  traded  business  or  farm  (Le.  has 
securities  registered  under  Section  t2(g]  of 
the  Seciu-ities  Exchange  Act  of  1934  or  has 
more  than  100  shareholders) 

4^nformation  not  provided  by  borrower 

3.  GROSS  ANNUAL  REVENUES  <$1MM 
CODE — Use  the  following  codes  to  indicate 
whether  the  gross  annual  revenues  of  the 
small  business  or  farm  are  less  than  or  equal 
to  SI  million.  This  information  should  be 
determined  based  upon  tite  revenues  upon 


which  your  institution  reKed  ta  making  its 
credit  decision. 
1— Yes 
2— No 

Si^ypimiCBf  at  uisli  uctiuiis  nir  collection  of 
data  in  connection  with  smaB  business  and 
smatt  form  loans 

A.  Format 

Beginning  hily  t,  1995,  financial 
institutions  required  to  repiort  small  business 
and  small  farm  loan  registers  are  to  collect 
information  on  the  racial,  ethnic,  and  gender 
make-up  of  applicants  or  borrowers  in 
connection  with  small  business  and  small 
form  loans.  If  you  take  a  written  application, 
you  should  list  questions  regarding  the 
percent  of  minority  and  gender  ownership  on 
your  loan  application  form  or  on  a  separate 
form  completed  by  the  applicant  in 
conjunction  with  an  application.  If  you  do 
not  take  a  written  application,  you  should 
request  the  information  at  an  appropriate 
time  during  the  apfxiication  or  origination 
process;  you  must  request  the  information  for 
each  loan  you  originate  even  if  you  did  not 
take  a  written  application.  If  yoa  neither  take 
a  written  application  nor  originate  the  loan, 
you  do  not  have  to  request  the  information. 
See  the  sample  form  for  recommended  format 
and  language.  This  information  is  to  be 
maintained  in  the  institution's  in-house  loan 
files.  This  information  is  not  to  be  reported 
to  the  agency,  but  is  to  be  used  to  complete 
the  small  business  and  small  farm  loan 
register. 

B.  Procedures 

1.  You  must  ask  for  this  information,  but 
cannot  require  the  applicant  or  borrower  to 
provide  it.  You  may  not  consider  whether  or 
not  an  applicant  or  borrower  has  provided 
this  information  in  making  your  decision 
whether  to  extend  credit  or  in  setting  the 
terms  of  credit 

2.  If  the  applicant  or  borrower  cbooecs  not 
to  provide  the  information,  note  this  fact  on 
the  form. 

3.  Inform  the  applicant  or  borrower  that  the 
Federal  government  is  re<juesting  this 
information  in  order  to  monitor  compliance 
with  Federal  statutes  that  prohibit  lenders 
from  discriminating  on  these  bases. 

BILLING  CODES:  OCC  48t»>33-P  |2S%);  Bo«tf  8210- 
01-P  (25%);  F»C  STM-OVP  (29«4;  OTS  »72«-Ot-^ 
«25%) 


C.  Sample  data  collection  form 


INFORMATION  FOR  GOVERNMENT  MONITORING  PURPOSES 


The  following  information  is  requested  by  the  federal  government  for  certain  types  of  loans  in 
order  to  monitor  the  lender's  compliance  with  equal  credit  opportunity,  fair  housing,  community 
reinvestment  and  home  mortgage  disclosure  laws.  You  are  not  required  to  furnish  this 
information,  but  are  encouraged  to  do  so.  The  law  provides  that  a  lender  may  not  discriminate 
on  the  basis  of  this  information,  or  on  whether  you  choose  to  furnish  it.  If  you  do  not  wish  to 
furnish  the  information,  please  check  the  appropriate  box  below  and  do  not  provide  any  further 
information.  If  your  business  or  farm  is  publicly  traded  (i.e.  has  securities  registered  under 
Section  12(g)  of  Securities  Exchange  Act  of  1934  or  has  more  than  100  shareholders),  please . 
check  the  appropriate  box  below  and  do  not  provide  any  further  information. 


n 


I  do  not  wish  to  fiimish  this  infoimation 

Publicly  traded  (i.e.  has  securities  registered  under  Section  12(g)  of  the  Securities 

Exchange  Act  of  1934  or  has  more  than  100  shareholders) 


Indicate  in  the  boxes  below  the  percentage  of  the  business  or  farm  that  is  owned  by  individuals 
in  each  of  the  racial  and  ethnic  groups  listed.  The  percentages  for  the  different  racial  and  ethnic 
categories  should  total  100%.  Also  indicate  the  percentage  of  the  business  or  farm  that  is  owned 
by  female  individuals  and  the  percentage  that  is  owned  by  male  individuals.  The  female  and  male 
percentages  should  total  100%. 


Race  or  National  Origin 

%  Ownership 

1 --American  Indian  or  Alaskan  Native 

2-Asian  or  Pacific  Islander 

1  3~Black  (not  of  Hispanic  origia) 

4~Hispanic 

5-White  (not  of  Hi^anic  origin) 

• 

6-Other 

Gender 

%  Ownership 

1 -Female 

2-Male 
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Instructions  for  completion  of  the  open-  and 
closed-end  consumer  loan  registers 

This  form  contains  the  instructions  for 
completion  of  the  Loan  Registers  for  Open- 
End  Consumer  Loans  and  Closed-End 
Consumer  Loans.  These  registers  are  used  in 
conjunction  with  the  collection  of  this 
information  as  part  of  the  CRA  data 
collection  process.  The  registers  and  thcs* 
instructions  are  to  be  used  to  provide  the 
format  in  which  the  d^a  should  be 
maintained.  The  data  must  be  maintained  in 
machine-readable  form.  If  you  wish  to 
maintain  the  data  in  an  alternative  format, 
you  must  obtain  approval  from  your  pr4mar> 
siipenisory  agency. 

/.  Who  May  Maintain  a  Register 

Any  insured  bank  or  thrift  may.  at  the; 
institution's  option,  collect  and  maintain  this 
information  for  loans  outstanding  beginning 
December  31. 1995.  You  need  only  provide 
information  on  borrower  locatioD  and  gmss 
annual  income  for  loans  for  which 
applications  were  submitted  after  July  1. 
1995.  For  loans  for  which  applications  were 
submitted  before  that  date,  you  may  enter 
■"N/A"  for  borrower  location  and  gross 
annual  income. 

//.  T>7je.<t  of  Loans  to  be  Recorded 

If  you  collect  and  maintain  information  on 
your  consumer  loans  for  consideration  in 
your  CRA  evaluation,  you  must  provide  data 
on  all  consumer  loans  outstanding  included 
in  the  aggregate  consumer  loan  figure  on  >'our 
December  31  Report  of  Condition  and 
Income. 

Your  institution  should  decide  on  the 
procedure  it  wants  to  follow  for  collection  of 


the  data.  Keep  in  mind  that  data  recorded  on 
the  registers  are  outstandings  as  of  December 
31  and  not  originations  as  are  reported  for 
some  other  regulatory  purposes.  Your 
institution  may  collect  the  data  on  separate 
registers  at  diHerent  branches,  but  is  required 
to  maintain  the  data  on  separate  registers  for 
each  of  the  different  consumer  loan  types 
(open-end  and  closed-end).  Make  sure  the 
loan  numbers  are  unique. 

///.  Instructions  for  Completion  of  Register 
Loan  Information 

1.  LO/»N^'(/^fl?E/?— Enter  an  identif>ing 
number  that  can  be  used  to  retrieve  the  loan 
file.  It  can  be  any  number  (not  exceeding  25 
characters).  Use  letters,  numerals,  or  a 
combination  of  both.  Make  sure  that  all 
numbers  are  unique  within  the  institution.  If 
registers  contains  data  for  branch  offices,  for 
example,  us*  a  letter  or  a  numerical  code  to 
identify  the  loans  of  different  branches  or 
asfdgn  a  certain  series  of  numbers  to 
particular  branches  to  avoid  duplicate 
numbers.  The  use  of  the  borrower's  tax-payer 
identification  number  or  social  security 
number  is  strongly  discouraged  for  pwivacy 
reasons. 

2.  OUTSTAXDING  LOAN  AMOUNT-^ 
Enter  the  outstanding  loan  amount  (balannO 
as  of  December  31.  Show  the  amount  in 
thousands  rounding  to  the  nearest  thousand. 
Do  not  rcpOTt  loans  with  balances  below 
S500.  For  example,  a  loan  with  a  balance  of 
S500  would  be  rounded  toSl.OOO;  a  loan 
balance  of  SS0.300  would  be  rounded  to 
SSO.OOO:  and  a  balance  of  $15,700  would  be 
rounded  to  SlGjOOa 


Borrower  Information 

For  each  loan,  identify  the  location  of  the 
borrower.  Consumer  loans  are  located  in  thv 
census  tract  or  block  numbering  area  whcri; 
the  borrower  resides. 

1.  MS.4— For  each  loan  in  a  MSA.  indicate' 
the  location  of  the  loan  by  the  four  digit  MSA 

.number.  Enter  only  the  MSA  number,  not  the 
MSA  name.  Use  MSA  boundaries  that  were 
in  effect  on  January  1  of  the  calendar  vear  for 
which  you  are  reporting.  A  listing  of  MSAs 
is  available  from  your  regional  supervisor)- 
agency.  (In  these  instructions,  the  term  MSA 
refers  to  metropolitan  statistical  area  or 
primar)'  metropolitan  statistical  area.)  For 
loans  outside  MSAs.  enter  "N/A". 

2.  STATE  &  COUNTY— Vse  the  Federal 
Information  Processing  Standard  (FIPS)  two- 
digit  numerical  code  for  the  state  and  the 
three-digit  numerical  code  for  the  count>'. 
These  codes  are  available  from  your  regional 
supen,isor>'  agency.  Do  not  use  the  letter 
abbreviations  used  by  the  United  States 
Postal  Service. 

3.  CENSUS  TRACT/BLOCk  NUMBERISG 
AREA — Enter  the  census  tract  number  or 
block  numbering  area  from  the  U.S.  Census 
Bureau's  Census  Tract/Street  Index  for  the 
most  recent  census  reporting  period.  For 
addresses  not  listed  in  the  index,  consuh  the 
Census  Bureau's  census  tract  outline  maps 

4.  GROSS  ANNUAL  /i\'COA/£— Enter  the 
gross  annual  income  upon  which  your 
institution  relied  in  maki.ig  the  credit 
ctecision.  Round  all  dollar  amounts  to  the 
nearest  thousand. 

BILUNG  COOES:  OCC  481&-33-P  (25%);  Board  6210- 
01-P  (25%);  FOIC  6714-01-P  (25%);  OTS  6720-01-P 
(25%) 
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Instructions  for  comi 
form 
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tion  of  community  development  loan  data  reporting 


This  fonn  contains  the  inktructions  for  completion  of  the  form  for  reporting  Community 
Development  lending  acti\|ty.  This  form  is  used  in  conjunction  with  the  reponing  of  this 
information  as  part  of  the  (IRA  data  collection  process.  The  form  and  these  instructions  are  to 
be  used  to  provide  format  [to  the  data  to  be  reported.  The  actual  data  are  to  be  submitted 
electronically  consistent  witti  requirements  for  filing  of  the  institution's  December  31  Report  of 
Condition  and  Income.  Data  must  be  provided  for  loans  outstanding  beginning  December  31, 
1995.  ^ 


)ata 


Communitv  development  Iqan  means  a  loan  (including  a  line  of  credit,  commitment,  or  letter 
of  credit)  that  addresses  affordable  housing  (including  multifamily  rental  housing)  or  other 
community  economic  development  needs  not  being  met  by  the  private  market;  provided  the  loan: 
(1)  primarily  benefits  low-  or  moderate-income  individuals,  businesses  or  farms  with  gross 
annual  revenues  less  than  o^  equal  to  $1  million,  or  businesses  or  farms  that  qualify  as  small 
businesses  under  a  Small  business  Administration  program;  (2)  has  not  been  reponed  or 
collected  by  the  bank  or  one  of  its  affiliates  as  a  home  mortgage  loan,  small  business  loan,  small 
farm  loan,  or  a  consumer  lo  m  pursuant  to  12  CFR  Part  228,  unless  it  is  a  multifamily  loan;  and 
(3)  except  in  the  case  of  a  w  lolesale  or  limited  purpose  bank,  benefits  the  bank's  service  area(s) 
or  a  broader  statewide  or  re  »ional  area  that  includes  the  bank's  service  area(s). 


1.         NUMBER  OF  COMMUNITY 

number  of  outstanding  Com  nunity 


DEVELOPMENT  LOANS  OUTSTANDING. 
Development  loans  as  of  December  31. 


Enter  the 


2.        DOLLAR  AMOUNT  ^FCOMMUNny  DEVELOPMENT  LOANS  OUTSTANDING.  Enter 
the  aggregate  amount  of  outstanding  Community  Development  loans  as  of  December  31. 

COMMUNITY  DEVELOPMENT  LOAN  DATA  REPORTING  FORM 


Name  of  Reporting  Instituii<  n 


City,  State,  ZIP 

Reporter's  Identification 

'I'll' 


Agency 
•"lumber  Code 

I    I    I    I    '  . 


Number  of  Community  Dev<  lopment  Loans  Outstandmg, 


Dollar  Amount  of  Communi  y  Development  Loans  Outstandings 


BN.UNG  COOES:  OCC  4«10-33-C  C2S%);  BMfti  6210- 
01-C  OS*);  FttC  Cn4-01-C  |2S%h  OTS  (720-01-0 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  27, 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  CHAPTER  III 

For  the  reasons  outlined  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
proposes  to  amend  12  CFR  chapter  HI  as 
set  forth  below: 

PART  345— COMMUNITY 
REINVESTMENT 

1.  The  authority  citation  for  part  345 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1815-1820, 1828, 
2901-2907.  and  3104. 

§§345.101.345.102    [Redesignated  as 
§§345.9,345.10] 

2.  Existing  §  345.101  and  §  345.102 
are  redesignated  as  §  345.9  and  §  345.10, 
respectively,  and  transferred  with  their 
undesignated  center  heading 
immediately  following  §  345.8. 

3.  Part  345  is  amended  by  adding 
Subparts  A  through  E  and  Appendices 
A  through  C  following  §  345.10  to  read 
as  follows: 

Subpart  A— General 

Sec. 

345.11  Authority,  community  reinvestment 
obligation,  purposes  and  scope. 

345.12  Definitions. 

Subpart  B— Standards  for  Assessing 
Performance 

345.21  Assessment  tests  and  ratings,  in 
general. 

345.22  Lending  test 

345.23  Investment  test. 

345.24  Service  test. 

345.25  Community  development  test  for 
wholesale  or  limited  purpose  banks. 

345.26  Small  bank  assessment  standards. 

345.27  Strategic  plan  assessment. 

345.28  Assigned  ratings. 

345.29  Effect  of  ratings  on  applications. 

Subpart  C— Records,  Reporting  and 
Disclosure  Requirements 


345.41 
345.42 
345.43 
345.44 
345.45 


Service  area  delineation. 
Data  collection  and  reporting. 
Public  file  and  disclosure  by  banks. 
Public  notice  by  banks. 
Publication  of  planned  examination 


schedule. 
Subpart  D— Transition  Rules 
345.51    Transition  rules. 
Subpart  E— interpretations 

345.100    Applicability  of  the  Gimmunity 
Reinvestment  Act  to  certain  special 
purpose  banks. 


Appendix  A  to  Part  345— Ratings 

Appendix  B  to  Part  345— CRA  NoUce 

Appendix  C  to  Part  345— CRA  Loan 
Data  Fonnat 

Sut>part  A— General 

§  345.1 1    Authority,  community 
reinvestment  oMi^Btion,  purposes  and 
scope. 

(a)  Authority.  This  part  345 
implements  the  Commimity 
Reinvestment  Act  of  1977  (12  U.S.C. 
2901  et  seq.)  (CRA).  It  is  issued  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  pursuant  to  its  authority  under 
the  CRA  and  12  U.S.C.  1815-1820. 
1828.  and  3104. 

(b)  Community  reinvestment 
obligation.  Insured  state  noimiember 
banks  have  a  continuing  and  affirmative 
obligation  to  help  meet  the  credit  needs 
of  their  communities,  including  low- 
and  moderate-income  areas,  consistent 
vdth  safe  and  sound  operations. 

(c)  Purposes.  The  purposes  of  this  part 
are  to  implement  the  community 
reinvestment  obligation  of  insured  state 
nonmember  banks;  to  explain  how  the 
FDIC  assesses  the  performance  of  state 
norunember  banks  in  satisfying  the 
community  reinvestment  obligation; 
and  to  describe  how  that  performance  is 
taken  into  account  in  certain 
applications. 

(d)  Scope— il)  General.  This  part 
applies  to  all  insured  state  nonmember 
banks  that  are  in  the  business  of 
extending  credit  to  the  public,  including 
wholesale  or  limited  purpose  banks,  as 
defined  in  §345.12  of  this  part. 

(2)  Certain  special  purpose  banks. 
This  part  does  not  apply  to  a  bankers 
bank  that  engages  exclusively  in 
providing  services  for  other  depository 
institutions  and  for  their  officers, 
directors  and  employees,  or  to  other 
special  purpose  banks  described  in 
§345.100  of  this  part. 

(3)  Insured  State  branches.  This  part 
applies  to  "insured  State  branches." 
which  are  branches  of  a  foreign  bank 
established  and  operating  under  the 
laws  of  any  State,  the  deposits  of  which 
are  insured  in  accordance  with  the 
provisions  of  the  Federal  Deposit 
Insurance  Act.  References  in  this  part  to 
"main  office"  mean,  in  the  case  of 
insured  state  branches,  the  principal 
branch  within  the  United  States.  The 
term  "branch"  or  "branches"  refers  to 
any  insured  State  branch  or  branches 
located  within  the  United  States.  The 
"service  area"  of  an  insured  State 
branch  refers  to  the  community  or 
communities  located  within  the  United 
States  ser\'ed  by  the  branch  as  described 
in  §345.41  of  this  part. 


§345.12    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Affiliate  means  any  company  that 
controls,  is  controlled  by.  or  is  under 
common  control  with  another  company. 
For  purposes  of  this  part,  the  term 
"control"  has  the  meaning  given  to  that 
term  in  12  U.S.C.  1841(a)(2).  and  a 
company  is  under  common  control  with 
another  company  if  both  companies  are 
directly  or  indirectly  controlled  by  the 
same  company. 

(b)  Area  median  income  means  the 
median  family  income  for  the  MSA  in 
which  a  person  or  geography  is  located 
or,  in  the  case  of  a  person  or  geography 
located  outside  an  MSA,  the  higher  of 
the  county  median  family  income  or  the 
statewide  nonmetropolitan  median 
family  income. 

(c)  Remote  Service  Facility  (RSF) 
means  an  automated,  unstaffed  banking 
facility  with  a  fixed  site  owned  or 
operated  by  or  operated  exclusively  for 
the  bank,  such  as  an  automated  teller 
machine,  cash  dispensing  machine, 
point-of-sale  terminal,  or  other  remote 
electronic  facility  where  deposits  are 
received,  checks  paid,  or  money  lent. 

(d)  Bank  means  a  state  nonmember 
bank  as  that  term  is  defined  in  section 
3(e)(2)  of  the  Federal  Deposit  Insurance 
Act,  as  amended  (FDL\)  (12  U.S.C. 
1813(e)(2)). 

(e)  Branch  means  a  staffed  banking 
facility  (shared  or  unshared)  licensed  as 
a  branch  with  a  fixed  site  at  which 
deposits  are  received,  checks  paid,  or 
money  lent,  including  a  mini-branch  in 
a  grocery  store  or  a  branch  operated  in 
conjunction  with  any  other  local 
business  or  nonprofit  organization.  The 
term  "branch"  only  includes  a 
"domestic  branch"  as  that  term  is 
defined  in  section  3(o)  of  the  FDIA  (12 
U.S.C.  1813(o)). 

(f)  Community  development  loan 
means  a  loan  (including  a  line  of  credit, 
commitment,  or  letter  of  credit)  that 
addresses  affordable  housing  (including 
multifamily  rental  housing)  or  other 
community  economic  development 
needs  not  being  met  by  the  private 
market;  provided  the  loan: 

(1)  Primarily  benefits  low-  or 
moderate-income  individuals, 
businesses  or  farms  with  gross  annual 
revenues  less  than  or  equal  to  $l 
million,  or  businesses  or  farms  that 
qualify  as  small  businesses  under  a 
Small  Business  Administration 
program; 

(2)  Has  not  been  reported  or  collected 
by  the  bank  or  one  of  its  affiliates  as  a 
home  mortgage  loan,  small  business 
loan,  small  farm  loan,  or  a  consumer 
loan  pursuant  to  §  345.42  of  this  part, 
unless  it  is  a  multifamily  dwelling  loan 
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(as  described  in  Appendix  A  to  12  CFR 
Part  203):  and 

(3)  Except  in  the  case  of  a  wholesale 
or  limited  purpose  bank,  benefits  the 
bank's  service  area(s)  or  a  broader 
statewide  or  regional  area  that  includes 
the  bank's  service  area(s). 

(g)  Consumer  loon  means  a  loan 
extended  to  one  or  more  individuals  for 
household,  family,  or  other  personal  • 
expenditures;  provided  the  loan  is  not 
secured  by  real  estate  and  is  not  used  for 
the  purpose  of  purchasing  or  carrying 
securities. 

(h)  Geography  means  a  census  tract 
delineated  by  the  United  States  Bureau 
of  the  Census  in  the  most  recent 
decennial  census,  or  a  block  numbering 
area  delineating  a  small  statistical 
subdivision  where  a  census  tract  has  not 
been  established. 

(i)  HMDA  means  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  el  seq.). 

( j)  Home  mortgage  loan  means  a 
mortgage  loan  as  defined  in  section 
303(1)  of  HMDA  (12  U.S.C.  2802(1))  and 
implementing  regulations. 

(k)  IncomeleveI—{l) Low-income 
means,  in  the  case  of  a  person,  an 
individual  income,  or  in  the  case  of  a 
geography,  a  median  family  income, 
that  is  less  than  50  percent  of  the 
adjusted  area  median  income,  with 
adjustments  to  take  into  account  family 
size  and  the  prevailing  levels  of 
residential  housing  construction  costs  or 
unusually  high  or  low  family  incomes.  . 

(2)  Moderate-income  means,  in  the 
case  of  a  person,  an  individual  income, 
or  in  the  case  of  a  geography,  a  median 
family  income,  that  is  at  least  50  percent 
and  less  than  80  percent  of  the  adjusted 
area  median  income,  with  adjustments 
to  take  into  account  family  size  and  the 
prevailing  levels  of  residential  housing 
construction  costs  or  unusually  high  or 
low  family  incomes. 

(3)  Middle-income  means,  in  the  case 
of  a  person,  an  individual  income,  or  in 
the  case  of  a  geography,  a  median  family 
income,  that  is  at  least  80  percent  and 
less  than  120  percent  of  the  adjusted 
area  median  income,  with  adjustments 
to  take  into  account  family  size  and  the 
prevailing  levels  of  residential  housing 
construction  costs  or  unusually  high  or 
low  family  incomes. 

(4)  Upper-income  means,  in  the  case 
of  a  person,  an  individual  income  or,  in 
the  case  of  a  geography,  a  median  family 
income,  that  is  120  percent  or  more  of 
the  adjusted  area  median  income,  with 
adjustments  to  take  into  account  family 
size  and  the  prevailing  levels  of 
residential  housing  construction  costs  or 
unusually  high  or  low  family  incomes. 

(1)  Limited  purpose  bank  means  a 
bank  that  offers  only  a  narrow  product 
line  (such  as  credit  cards  or  automobile 
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1  >ans)  to  a  national  or  regional  market 
a  nd  has,  pursuant  to  a  written  request, 
b  een  designated  by  the  FDIC  as  a 
1  mited  purpose  bank,  as  provided  in 
§  345.25  of  this  part. 

(m)  Loan  location.  A  loan  is  located 
i  J  a  geography  as  follows: 

(1)  A  consumer  loan  is  located  where 
t  le  borrower  resides; 

(2)  A  home  mortgage  loan  is  located 

V  here  the  property  to  which  the  loan 
r  jlates  is  located; 

(3)  A  small  business  or  small  farm 

1  >an  is  located  where  the  main  business 
f  icility  or  farm  is  located  or  where  the 
I  )an  proceeds  otherwise  will  he  applied, 
a ;  indicated  by  the  borrower. 

(n)  Loan  production  office  means  a 
s  affed  banking  facility  that  is  accessible 
ti )  the  public,  and  provides  lending- 
r  dated  services  such  as  loan 
ii  iformation  and  applications,  but  is  not 
a  branch. 

(o)  MSA  means  metropolitan 
s  atistical  area  or  primary  metropolitan 
s  atistical  area,  as  defined  by  the 
E  irector  of  the  Offioe  of  Management 
a  id  Budget. 

(p)  Mi/iorify  means  an  individual  who 
i!  an  American  Indian  or  Alaskan 
^  ative,  an  Asian  or  Pacific  Islander,  a 
E  lack,  or  of  Hispanic  origin  as  provided 
i  I  the  Office  of  Management  and 
I  udget's  Statistical  Policy  Directive  No. 
1 5,  Race  and  Ethnic  Standards  for 
F  sderal  Statistics  and  Administrative 
P  sporting. 

(q)  Minority-owned  business  means  a 
h  isiness,  including  a  farm,  that  is  more 
t  lan  50  percent  owned  by  one  or  more 
r  inority  individuals,  and  that  has  not 
i!  sued  any  securities  registered  under 
s  fction  12(g)  of  the  Securities  Exchange 
A  ct  of  1934  (15  U.S.C.  78a  et  seq.)  and 
h  IS  100  or  fewer  shareholders. 

(r)  Service  area  means  a  geographical 
a  ea  delineated  in  accordance  with 
§345.41  of  this  part. 

(s)  Small  bank  means  a  bank  with 
t  jtal  assets  of  less  than  $250  million 
i  lat  is: 

(l>Independent;  or 

(2)  An  affiliate  of  a  holding  company 

V  ith  total  banking  and  thrift  assets  of 
U  ss  than  $250  million. 

(t)  Small  business  loan  means  a  loan 

V  ith  an  original  amount  of  $1  million  or 
li  ss  that  is  either  a  commercial  or 

i]  dustrial  loan  or  a  loan  secured  by 
n  infarm,  nonresidential  property. 

(u)  Small  farm  loan  means  a  loan  with 
a  I  original  amount  of  $500,000  or  less 
tl  at  is  a  loan  secured  by  farmland 
(i  icluding  a  loan  to  finance  a  farm 
n  sidence  or  other  improvements),  a 
1(  an  to  finance  agricultural  production, 
o  •  any  other  loan  to  a  farmer. 

(v)  Women-owned  business  means  a 
b  isiness,  including  a  farm,  that  is  more 


than  50  percent  owned  by  one  or  more 
women,  and  that  has  not  issued  any 
securities  registered  under  section  12(g) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78a  et  seq.)  and  has  100  or 
fewer  shareholders. 

(w)  Wholesale  bank  means  a  bank  that 
is  not  in  the  business  of  extending  home 
mortgage,  small  business,  small  farm,  or 
consumer  loans  to  retail  customers,  and 
has,  pursuant  to  a  vvritten  request,  been 
designated  by  the  FDIC  as  a  wholesale 
bank,  as  provided  in  §345.25  of  this 
part. 

Subpart  B— Standards  for  Assessing 
Performance 

§  345.21    Assessment  tests  and  ratings,  in 
general. 

(a)  Assessment  tests  and  standards.  In 
connection  with  an  examination  of  a 
bank,  the  FDIC  shall  assess  the  CRA 
performance  of  the  bank  as  follows: 

(1)  Lending,  investment,  and  service 
tests.  The  FDIC  shall  apply  these  three 
tests,  as  described  in  §§  345.22  through 
345.24  of  this  part,  in  evaluating  the 
performance  of  banks,  except  as 
provided  in  paragraphs  (a)(2),  (3)  and  (4) 
of  this  section. 

(2)  Community  development  test  for 
wholesale  or  limited  purpose  banks.  In 
evaluating  the  performance  of  wholesale 
or  limited  purpose  banks  (as  defined  in 
§  345.12  of  this  part),  the  FDIC  shall 
apply  the  community  development  test, 
as  provided  in  §345.25  of  this  part, 
except  as  provided  in  paragraph  (a)(4)  of 
this  section. 

(3)  Assessment  standards  for  small 
banks.  In  evaluating  the  performance  of 
small  banks  (as  defined  in  §  345.12  of 
this  part),  the  FDIC  shall  apply  the 
assessment  standards  for  small  banks  as 
provided  in  §  345.26  of  this  part. 
However,  a  small  bank  may  elect 
instead  to  be  assessed  as  provided  in 
paragraphs  (a)(2)  and  (4)  of  this  section, 
or  it  may  elect  to  be  evaluated  under 
paragraph  (a)(1)  of  this  section  if  it  has 
collected  and  reported  the  data  required 
for  other  banks  under  §  345.42(8)(l)  of 
this  part. 

(4)  Strategic  plan.  Any  bank  may  elect 
not  to  be  assessed  by  any  tests  described 
in  paragraphs  (a)(1),  (2)  and  (3)  of  this 
section  by  submitting  to  the  FDIC  and 
receiving  approval  of  a  strategic  plan  as 
described  in  §345.27  of  this  part. 

(b)  Assessment  context.  The  FDIC 
shall  apply  the  tests  and  standards  in 
paragraph  (a)  of  this  section  in  the 
context  of  the  following  information: 

(1)  Demographic  data  on  median 
income  levels,  distribution  of  household 
income,  nature  of  housing  stock, 
housing  costs,  and  other  relevant  data 
pertaining  to  a  bank's  service  area(s); 


(2)  Examiner-developed  information 
regarding  the  credit  needs  of  the  bank's 
service  area(s)  obtained  from 
commimity-based  organizations,  state 
and  local  governments,  economic 
development  agencies,  and  bom  any 
information  the  bank  may  choose  to 
provide; 

(3)  TTie  bank's  product  offerings  and 
business  strategy  as  determined  bom 
data  provided  by  the  bank; 

(4)  Institutional  capacity  and 
constraints,  including  the  size  and 
financial  condition  of  the  institution, 
the  economic  climate  (national,  regional 
and  local),  safety  and  soundness 
limitations,  and  any  other  factors  that 
significantly  affect  the  bank's  abiUty  to 
lend  to  the  different  parts  of  its  service 
area(s): 

(5)  The  bank's  past  performance  and 
the  performance  of  similarly-situated 
lenders; 

(6)  Thrbank's  public  file,  as 
described  in  §  345.43  of  this  part,  and 
any  signed,  written  comments  about  the 

bank's  CRA  performance  submitted  to 
the  bank  or  the  FDIC;  and 

(7)  Any  other  information  deemed 
relevant  by  the  FDIC. 

(c)  Assigned  ratings.  The  FDIC  shall 
assign  to  each  bank  one  of  the  following 
four  ratings  as  set  out  in  §  345.28  of  this 
part  and  Appendix  A  of  this  part: 
"outstanding";  "satisfactory";  "needs  to 
improve";  or  "substantial 
noncompliance"  based  on: 

(1)  The  results  of  the  applicable 
assessment  test(s)  or  standards  or 
performance  under  an  approved 
strategic  plan;  and 

(2)  Any  evidence  of  discriminatory  or 
other  illegal  credit  practices. 

(d)  Safe  and  sound  operations.  This 
part  and  the  CRA  do  not  require  any 
bank  to  make  loans  or  investments,  or 
to  provide  services  that  are  inconsistent 
with  Siife  and  sound  operations.  Banks 
are  permitted  and  encouraged  to 
develop  and  apply  flexible  underwriting 
standards,  consistent  v>rith  safe  and 
sound  operations,  for  loans  that  benefit 
low-  or  moderate-income  geographies  or 
individuals. 

(e)  Compliance  with  community 
reinvestment  obligation.  The  assigned 
ratings  reflect  the  extent  of  compliance 
or  noncompliance  with  the  community 
reinvestment  obligation  described  in 

§  345.11(b}  of  this  put.  A  bank  that 
receives  an  assigned  rating  of 
"substantial  noncoinpliance"  shall  be 
subject  to  enforcement  actions  pursuant 
to  12  U.S.C  1818. 

§345.22    LantfingtesL 

(a)  Scope  of  test.  (1)  TTie  lending  test 
evaluates  a  bank's  performance  in 
helping  to  meet  the  credit  needs  of  its 
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service  area(s)  through  its  lending 
activities,  as  measured  by  home 
mortgage  originations  and  purchases, 
small  business  and  small  farm  loans 
outstanding,  and  community 
development  loans  outstanding.  At  the 
bank's  option,  the  lending  test  will  also 
evaluate  the  bank's  consumer  loans 
outstanding  and  any  other  loan 
distribution  data  the  bank  may  choose 
to  provide,  such  as  data  on  extensions 
of  lines  of  credit,  conwiitments.  and 
letters  of  credit. 

(2)  When  evaluating  a  bank's  overall 
lending  performance,  the  FDIC  shall 
weigh  its  assessments  of  the  bank's 
home  mortgage  lending,  small  business 
and  small  farm  lending,  and  (at  the 
bank's  option)  consimier  lending  to 
reflect  the  relative  importance  of  each 
category  of  lending  to  the  bank's  overall 
business. 

(3)  The  FDIC  shall  weigh  the  bank's 
community  development  lending 
according  to  the  characteristics  and 
needs  of  the  bank's  service  area(s),  the 
capacity  and  constraints  of  the  bank, 
and  the  opportunities  available  to  the 
bank  for  this  lending. 

ih)  Assessment  criteria.  The  FDIC  ' 
shall  evaluate  a  bank's  lending 
performance  pursuant  to  the  following 
criteria: 

(1)  Geographic  distribution.  The 
geographic  distribution  of  the  bank's 
lending  (based  on  the  location  of  the 
loan  as  provided  in  §  345.12  of  this 
part),  including: 

(i)  The  proportion  of  total  lending  in 
the  bank's  service  area(s); 

(ii)  The  dispersion  of  lending 
throughout  the  bank's  service  area(s); 
and 

(iii)  The  number  and  amount  of  loans 
in  low-,  moderate-,  middle-,  and  upper- 
income  geographies  in  the  bank's 
service  area(s); 

(2)  Borrower  characteristics.  The 
distribution,  particularly  in  the  bank's 
service  area,  of  the  bank's  lending 
(based  on  borrower  characteristics), 
including: 

(i)  The  number  and  amount  of  home 
mortgage  loans  to  low-,  moderate-, 
middle-,  and  upper-income  individuals; 

(ii)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
businesses  and  fanns  virith  gross  annual 
revenues  less  than  or  equal  to  $1 
million; 

(iii)  The  number  and  amount  of  small 
business  and  small  farm  loans  by  size  of 
loan; and 

(iv)  At  the  bank's  option,  the  number 
and  amount  of  consumer  loans  to 
low-,  moderate-,  middle-,  and  upper- 
income  individuals; 

(3)  Community  developmeat  hading. 
The  bank's  community  development 


lending,  including  the  number  and 
amount  of  community  development 
loans  outstanding,  their  complexity  and 
innovativeness,  and  the  number  and 
amount  of  lines  of  credit,  commitments. 
and  letters  of  credit  lat  community 
development  purposes;  and 

(4)  Innovative  or  flexible  lending 
practices.  The  bank's  use  of  innovative 
or  flexible  lending  practices  to  address 
the  credit  needs  of  low-  or  moderate- 
income  individuals  or  geographies. 

(c)  Affiliate  lending.  (1 )  The  FDIC 
shall,  if  the  bank  elects,  consider  in  its 
assessment  of  a  bank's  lending 
performance  under  this  section  lending 
by  an  affiliate  of  the  bank,  if  the  bank, 
or  its  affiliate,  reports  or  collects  the 
lending  data  pursuant  to  §  345.42  of  this 
part. 

(2)  The  FDIC  may  consider  in  its  . 
assessment  lending  by  a  bank's  affiliate 
even  if  the  bank  has  chosen  not  to  have 
the  affiliate's  lending  considered  if  the 
FDIC  determines  that  this  lending  is 
integral  to  the  business  of  the  bank. 

(3)  Consideration  of  affiliate  lending 
shall  be  subject  to  the  following 
constraints: 

(i)  No  affiliate  may  claim  the  same 
loan  as  another  institution;  and 

(ii)  If  the  FDIC  considers  loans  within 
a  particular  lending  category  (e.g..  home 
mortgage,  small  business,  small  farm, 
consumer  or  community  development 
lending)  made  by  one  or  more  of  the 
bank's  affiliates  in  a  particular  service 
area,  the  FDIC  shall  consider  all  the 
loans  within  that  lending  category  made 
by  all  of  the  bank's  affiliates  in  that 
particular  service  area. 

(d)  Consortia  and  third-party  lending. 
Community  development  loans  made 
through  consortia  in  which  the  bank 
participates  or  through  third  parties  in 
which  the  bank  has  invested: 

(1)  Shall  be  considered  under  the 
lending  test,  if  the  bank  elects,  provided 
the  data  pertaining  to  these  loans  are 
reported  by  the  bank  under  the 
applicable  provisions  of  §  345.42  of  this 
part;  and 

(2)  May  be  allocated  among 
participants  or  investors  as  they  choose 
for  purposes  of  the  lending  test, 
provided  that  no  participant  or  investor 
claims  the  same  loan  or  part  of  a  loan 
as  another  participant  or  investor,  or 
claims  in  the  aggregate  greater  than  its 
percentage  share  (based  on  the  level  of 
its  participation  or  investment)  of  the 
total  loans  made  by  the  consortium  or 
third  party. 

(e)  Lending  performance  rating.  The 
FDIC  shall  rate  a  bank's  lending 
performance  as  provided  in  Appendix  A 
to  this  part 


51290 


Federal  Register  /  Vi  A.  59,  No.  194  /  Friday,  October  7,  1994  /  Proposed  Rules 


UMI 


§345.23    InvMtmenttest 

ta)  Scope  of  test.  The  investment  test 
evaluates  the  de@«e  to  which  a  bank  is 
helping  to  meet  the  credit  needs  of  its 
service  area(s)  through  qualiHed 
investments.  To  be  considered  under 
this  test,  the  qualified  investments  of  a 
bank  must  benefit  its  service  area(s)  or 
a  broader  statewide  or  regional 
geographic  area  that  includes  the  bank's 
service  area(s). 

(b)  QaaUfied  investments.  (1) 
Qualified  investments  are  lawfiil 
investments,  deposits,  membership 
shares  in  a  credit  union,  or  grants  that: 

(i)  Primarily  benefit  low-  or  moderate- 
income  individuals,  businesses  or  farms 
with  gross  annual  revenues  less  than  or 
equal  to  $1  million,  or  businesses  or 
farms  that  qualify  as  small  businesses 
under  a  Small  Business  Administration 
program;  and 

(ii)  Address  affordable  housing 
(including  multifamily  rental  housing) 
or  other  community  economic 
development  needs  that  are  not  being 
met  by  the  private  market. 

(2)  Donatmg,  selling  on  favorable 
terms,  or  making  available  on  a  rent-free 
basis  any  branch  of  the  bank  that  is 
located  in  any  predominantly  minority 
neighborhood  to  any  minority 
depository  institution  or  women's 
depository  institution  (as  defined  in  12 
U.S.C.  2907(b))  shall  be  considered 
under  the  investment  test. 

(3)  Activities  considered  under  the 
lending  or  service  tests  may  not  be 
considered  under  the  investment  test. 

(4)  At  a  bank's  option,  the  FDIC  shall 
consider  in  its  assessment  of  a  bank's 
investment  performance  a  qualified 
investment  made  by  an  affiliate  of  the 
bank,  provided  that  the  qualified 
investment  is  not  claimed  by  any  other 
institution. 

(c)  Assessment  criteria.  The  FDIC 
shall  evaluate  the  investment 
performance  of  a  bank  pursuant  to  the 
following  criteria: 

(1)  The  dollar  amoimt  of  qualified 
investments  that  directly  address  credit 
needs; 

(2)  The  use  of  innovative  or  complex 
qualified  investments  to  support 
community  development  initiatives; 
and 

(3)  The  degree  of  responsiveness  to 
credit  and  community  economic 
development  needs. 

(d)  Investment  performance  rating. 
The  FDIC  shall  rate  a  bank's  investment 
performance  as  provided  in  Appendix  A 
of  this  part. 

S345.24   SwvlectML 

(a)  Scope  of  test.  The  service  test 
evaluates  a  bank's  record  of  helping  to 
meet  the  credit  needs  of  the  bank's 
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service  area(s)  by  analyzing  both  the 
availability  and  responsiveness  of  a 
bank's  systems  for  delivering  retail 
banking  services  and  the  extent  and 
innovativeness  of  its  community 
development  services. 

(b)  Assessment  criteria — retail 
banking  services.  The  FDIC  shall 
evaluate  the  availabiUty  and 
responsiveness  of  a  bank's  systems  for 
delivering  retail  banking  services, 
piu^uant  to  the  following  criteria: 

(1)  The  ciurent  distribution  of  the 
bank's  branches  and  RSFs  among 
low-,  moderate-,  middle-,  and  upper- 
income  geographies; 

(2)  In  the  context  of  its  current 
distribution  of  the  bank's  branches  and 
RSFs,  the  bank's  record  of  opening  and 
closing  branches  and  RSFs,  particularly 
branches  and  RSFs  located  in  low-  or 
moderate-income  geographies  or 
primarily  serving  low-  or  moderate- 
income  individuals; 

(3)  The  availability  of  alternative 
systems  for  delivering  retail  banking 
services  (e.g.,  banking  by  telephone  or 
computer,  mobile  branches  and  RSFs, 
RSFs  not  owned  or  operated  by  or 
operated  exclusively  for  the  bank,  loan 
production  offices,  and  bank-at-work  or 
by-mail  programs)  in  low-  and 
moderate-income  geographies  and  to 
low-  and  moderate-income  individuals; 
and 

(4)  The  range  of  services  provided  in 
low-,  moderate-r  middle-,  and  upper- 
income  geographies  and  the  decree  to 
which  the  service^  are  tailored  to  meet 
the  needs  of  those  geographies. 

(c)  Assessment  criteria — community 
development  services.  (1)  Community 
development  services  are  services  that: 

(i)  Pnmarily  benefit  low-  or  moderate- 
income  individuals,  businesses  or  farms 
with  gross  annual  revenues  less  than  or 
equal  to  $1  million,  or  businesses  or 
farms  that  qualify  as  small  businesses 
under  a  Small  Business  Administration 
program;  and 

(ii)  Address  affordable  housing 
(including  multifamily  rental  housing) 
or  other  community  economic 
development  needs  that  are  not  being 
met  by  the  private  market. 

(2)  The  FDIC  shall  evaluate 
commimity  development  services 
pursuant  to  the  following  criteria: 

(i)  The  extent  to  which  the  bank 
provides  community  development 
services;  and 

(ii)  The  innovativeness  and 
responsiveness  of  community    - 
development  services. 
~  (3)  When  evaluating  a  bank's  overall 
service  performance,  the  FDIC  shall 
weigh  the  bank's  commimity 
development  services  according  to  the 
characteristics  and  needs  of  the  bank's 


service  area(s),  the  capacity  and 
constraints  of  the  bank,  and  the 
opportunities  available  to  the  bank  to 
provide  community  development 
services. 

(4)  At  a  bank's  option,  the  FDIC  shall 
consider  in  its  assessment  of  a  bank's 
service  performance  a  community 
development  service  provided  by  an 
affiliate  of  the  bank,  provided  that  the 
community  development  service  is  not 
claimed  by  any  other  institution. 

(d)  Service  performance  rating.  The 
FDIC  shall  rate  a  bank's  service 
performance  as  provided  in  Appendix  A 
of  this  part. 

§345.2^   Community  development  test  for 
wfholesaie  or  limitsd  purpose  banks. 

(a)  Scope  of  test  (1)  The  FDIC  shall 
assess  the  degree  to  which  a  wholesale 
or  limited  purpose  bank  (as  defined  in 
§  345.12  of  this  part)  is  helping  to  meet 
the  credit  needs  of  its  service  area(s) 
under  the  community  development  test 
only  if  the  bank's  written  request  to  be 
designated  as  a  wholesale  or  limited 
purpose  bank  has  been  approved  by  the 
FDIC  before  the  commencement  of  its 
CRA  examination,  and  the  designation 
has  not  been  revoked  either  at  the 
request  of  the  bank  or  at  the  FDIC's  own 
initiative. 

(2)  The  community  development  test 
evaluates  the  record  of  a  wholesale  or 
limited  purpose  bank  in  helping  to  meet 
the  credit  needs  of  its  service  area(s) 
through  qualified  investments, 
community  development  lending,  or 
community  development  services. 

(3)  For  purposes  of  the  community 
development  test  only,  community 
development  loans  include  small 
business  and  small  farm  loans  and  loans 
to  low-  and  moderate-income 
individuals  and  geographies,  whether  or 
not  reported  or  collected  by  the  bank  or 
one  of  its  affiliates  as  home  mortgage 
loans,  small  business  loans,  small  farm 
loans,  or  consiuner  loans,  pursuant  to 
§345.42  of  this  part. 

(b)  Assessment  criteria.  The  FDIC 
shall  evaluate  the  conununity 
development  performance  of  a 
wholesale  or  limited  purpose  bank 
pursuant  to  the  following  criteria: 

(1)  The  number  and  amount  of 
community  development  loans 
outstanding,  qualified  investments  (as 
defined  in  §  345.23  of  this  part),  or 
commimity  development  services  (as 
defined  in  §345.24  of  this  part); 

(2)  The  use  of  innovative  or  complex 
qualified  investments,  community 
development  loans  outstanding,  or 
community  development  services  and 
their  connection  to  credit  needs;  and 


(3)  The  degree  of  responsiveness  to 
credit  and  conununity  economic 
development  needs. 

(c)  Indirect  activities.  The  FDIC  shall, 
if  the  wholesale  or  limited  purpose  bank 
elects,  consider  in  its  community 
development  performance  assessment: 

(1)  Qualified  investments  or 
commimity  development  services 
provided  by  an  affiliate  of  the  bank, 
provided  the  investment  or  services  are 
not  claimed  by  any  other  institution; 
and 

(2)  Community  development  lending 
by  affiliates,  consortia  and  third  parties, 
subject  to  the  requirements  and 
limitations  in  §  345.22  (cK3)  aad  (d)  of 
this  part. 

(d)  Benefit  to  service  oreofsy.— (1) 
Benefit  inside  service  area(s).  For 
purposes  of  assessing  a  wholesale  or 
limited  puipose  bank's  community 
development  performance  under  this 
section,  the  FDIC  shall  ctmsider  all 
qualified  investments,  comnmnity 
development  loans  outstanding,  and 
community  deveJopmmt  swvices  that 
benefit  areas  within  the  bank's  service 
area(s). 

(2)  Benefit  outside  service  area(s).  The 
FDIC  shall  consider  the  qualified 
investments,  commimity  development 
loans  outstanding,  and  community 
development  services  provided  by  a 
wholesale  or  limited  purpose  bank  that 
benefit  areas  ouuide  the  bank's  service 
area(s)  only  up  to  an  amount  equivalent 
to  the  amount  of  investments,  loans,  and 
services  considered  under  paragraph 
(d)(1)  of  this  section.  If  a  bank 
demonstrates  a  limited  need  or 
opportunity  for  these  investments, 
lending,  and  services,  in  its  service 
area(s),  the  FDIC  may  exempt  the  bank 
bom  all  or  part  of  this  limitation. 

(e)  Community  development 
performance  rating.  The  FDIC  shall  rate 
a  bank's  community  development 
performance  as  provided  in  Appendix  A 
of  this  part. 

S345.26    SmaniMnk assessment 
standards. 

(a)  Scope  of  assessment  The  FDIC 
shall  assess  the  degree  to  which  a  small 
bank  is  helping  to  meet  the  credit  needs 
of  its  service  area(s)  under  the 
assessment  standards  described  in  *hif 
section. 

fb)  Assessment  criteria.  The  FDIC 
shall  evaluate  a  small  bank's  CRA 
performance  pursuant  to  the  following 
criteria: 

(1)  The  bank's  loaa-to-deposit  ratio, 
adjusted  for  seasonal  variation  and.  as 
appropriate,  other  leodiog-ielated 
activities,  such  as  loan  originatioos  for 
sale  to  the  secondaiy  mailcets  or 


community  development  lending  or 
investment; 

(2)  The  percentage  of  loans  and,  as 
appropriate,  other  tending-related 
activities  located  in  the  bank's  service 
areMs); 

(3)  The  bank's  record  of  lending  to 
and,  as  appropriate,  engaging  in  other 
lending-related  activities  for  borrowers 
of  different  income  levels  and 
businesses  and  farms  of  different  sizes; 

(4)  The  geographic  distribution  of  the 
bank's  loans  given  its  service  area(s); 
and 

(5)  The  bank's  record  of  taking  action, 
if  warranted,  in  response  to  written 
complaints  about  its  performance  In 
meeting  the  credit  needs  of  its  service 
area(s). 

(c)  Small  bank  performance  rating. 
The  FDIC  shall  rate  a  small  bank's 
performance  as  provided  in  Appendix  A 
of  this  part 

§345.27    Strategic  ptan  assessment 

(a)  Alternative  election.  A  bank  may 
request  to  be  rated  under  a  strategic  plan 
rather  than  under  the  lending,  service, 
and  investment  tests  (§§  345.22  through 
345.24  of  this  part),  the  community 
development  test  (§  345.25  of  this  part), 
or  the  small  bank  assessment  standards 
(§  345.26  of  this  part),  by  submitting  to 
the  FDIC  a  strategic  plan  as  provided  for 
in  this  section.  A  baak's  request  to  be 
rated  under  a  strategic  plan  is  not 
approved  until  the  FDIC  approves  the 
plan.  The  FDIC's  approval  of  a  strategic 
plan  does  not  affect  the  bank's 
obligation,  if  any,  to  report  data  as 
required  by  §  345.42  of  this  part. 

(b)  Stmiegic  plans  in  general.  (1)  A 
plan  may  have  a  term  of  no  more  than 
five  years,  and  any  multi-year  plan  shall 
include  annual  interim  measurabte 
goals  according  to  which  the  FDIC  shall 
evaluate  the  bank's  performance. 

(2)  A  bank  with  more  than  one  service 
area  may  prepare  a  single  plan  for  all  of 
its  service  areas  or  a  plan  for  one  or 
mrae  but  not  all  of  its  service  areas. 

(3)  Affiliated  instituticms  may  prepare 
joint  plans  if  the  plans  provide 
measuraWe  goals  for  each  institution. 

(c)  Public  paitidpatioa  in  strategic 
plan  development  Before  submitting  a 
plan  to  the  FDIC  for  approval,  the  bank 
shall: 

(1)  Inforraally  seek  suggestions  tram 
the  public  in  its  service  mnals)  while 
developing  the  plan; 

(2)  Onoe  the  bank  has  develc^wd  a 
plan,  formally  solicit  public  comment 
on  the  plan  for  at  least  30  days  by 
publishing  notice  in  a  newspaper  of 
general  orculation  in  each  of  its  service 
areas;  and 

(3)  During  the  period  of  fonnal  pnUic 
comowot,  make  copies  of  the  plan 


availabte  for  review  at  all  offices  of  the 
bank  in  any  service  area  covered  by  the 
plan. 

(d)  Submission  of  plan.— The  bank 
shall  submit  its  plan  to  the  FDIC  at  least 
three  months  prior  to  the  proposed 
effective  date  of  the  plan.  The  bank  shall 
also  submit  with  its  plan  any  public 
comments  received,  and,  if  the  plan  was 
revised  in  light  of  the  comments 
received,  the  initial  plan  as  released  for 
public  comment. 

(e)  Plan  content.— {!)  Measurable 
goals,  (i)  A  bank  shall  specify  in  its  plan 
measurable  goals  for  helping  to  meet  the 
credit  needs  of  each  of  its  service  area(s) 
covered  by  the  plan,  particulariy  the 
needs  of  low-  and  moderate-income 
geographies  and  low-  and  moderate- 
income  individuals,  through  lending, 
investment,  and  the  provision  of 
services,  as  appropriate. 

(ii)  A  bank  shall  address  all  three 
performance  categories  and,  unless  the 
bank  has  been  designated  as  a  wholesale 
or  limited  purpose  bank,  shall 
emphasize  lending  and  lending-related 
activities.  Nevertheless,  a  different 
emphasis,  including  a  focus  on  one  or 
more  performance  categories,  may  be 
appropriate  if  responsive  to  the 
characteristics  and  credit  needs  of  its 
service  area,  considering  public 
comment  and  the  bank's  capacity  and 
constraints,  product  offerings,  and 
business  strategy. 

(2)  Confidential  information.  The 
bank  may  submit  additional  information 
to  the  FDIC  on  a  confidential  basis,  but 
the  goals  stated  in  the  plan  shall  be 
sufficiently  specific  to  enable  the  public 
and  the  FDIC  to  judge  fairly  the  merits 
of  the  plan. 

(3)  Satisfactory  and  outstanding  goals. 
A  bank  shall  specify  in  its  plan 
measurable  goals  that  constitute 
"satisfactory"  performance.  A  plan  may 
specify  measurable  goals  that  constitute 
'^outstanding  '  performance.  In  order  to 
be  considered  for  an  "outstanding" 
performance  rating,  the  bank  shall 
submit  both  "satisfactory"  and 
"outstanding"  performance  goals. 

(f)  Plan  approval.— (J)  Timing.  The 
FDIC  shall  act  upon  a  plan  within  eo 
days  after  the  complete  plan  and 
required  accompanying  material  are 
submitted.  If  the  FDIC  fails  to  act  within 
this  time  period,  the  plan  shall  be 
deemed  approved  unless  the  FDIC 
extends  the  review  period  for  ^ood 
cause. 

(2)  Public  participation.  In  eveltsatiru 
the  plan's  goals,  the  FDIC  shall  consider 
the  public's  involvement  in  formulating 
the  plan,  public  comment  on  the  plan. 
andMy  response  by  the  bank  to  public 
comment  oo  the  plan. 
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(3)  Criteria  for  evaluating  plan.  The 
FDIC  shall  evaluate  a  plan's  measurable 
goals  using  the  following  criteria,  as 
appr^riate: 

(i)  The  extent  and  breadth  of  lending 
or  lending-related  activities,  including, 
as  appropriate,  the  distribution  of  loans 
among  different  geographies,  businesses 
and  forms  of  different  sizes,  and 
individuals  of  diflferent  income  levels, 
the  extent  of  community  development 
lending,  and  the  use  of  innovative  or 
flexible  lending  practices  to  address 
credit  needs; 

(ii)  The  amount  and  innovativeness, 
complexity,  and  responsiveness  of  the 
bank's  qualified  investments,  as  deHned 
in  §  345.23  of  this  part;  and 

(iii)  The  extent  and  availability  of  the 
bank's  services,  including,  as 
appropriate,  the  accessibility  of  retail 
delivery  systems  and  the  extent  and 
innovativeness  of  community 
development  services,  as  defined  in 
§345.24  of  this  part. 

(g)  Plan  amendment.— During  the 
term  of  a  plan,  the  bank  may  petition 
the  FDIC  to  approve  an  amendment  to 
the  plan  on  grounds  that  a  material 
change  in  circumstances  has  made  the 
plan  no  longer  appropriate.  Any 
amendment  proposed  shall  be 
developed  in  accordance  with  the 
public  participation  requirements  of 
paragraph  (c)  of  this  section. 

(h)  Strategic  plan  assessment. — ^The 
FDIC  shall  approve  the  goals  and  assess 
performance  under  a  strategic  plan  as 
provided  for  in  Appendix  A  of  this  part. 

§345.28    Assigned  ratings. 

(a)  Ratings  in  general.  Subject  to 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  the  FDIC  shall  assign  to  a  bank 
a  rating  of  "outstanding,"  "satisfactory," 
"needs  to  improve."  or  "substantial 
noncompliance"  based  on  the  bank's 
performance  under  the  lending, 
investment  and  service  tests,  the 
community  development  test,  the  small 
bank  assessment  standards,  or  an 
approved  strategic  plan,  as  applicable. 

(b)  Lending,  investment,  and  service 
tests.  The  FDIC  shall  assign  a  rating  for 
a  bank  assessed  under  the  lending, 
investment,  and  service  tests  in 
accordance  with  the  procedures 
provided  in  Appendix  A  of  this  part  and 
the  following  principles: 

(1)  A  bank  s  rating  on  the  lending  test 
shall  be  weighed  so  as  to  count  for  at 
least  50  percent  of  its  assigned  rating; 

(2)  A  bank  that  receives  an 
"outstanding"  rating  on  the  lending  test 
shall  receive  an  assigned  rating  of  at 
least  "satisfactory"; 

(3)  A  bank  that  receives  an 
"outstanding"  rating  on  the  lending  test 
and  an  "outstanding"  rating  on  either 
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he  service  test  or  the  investment  test 
thall  receive  an  assigned  rating  of 
'outstanding"; 

(4)  A  bank  that  receives  an 
'outstanding"  rating  on  both  the  service 
est  and  the  investment  test  and  a  rating 
)f  at  least  "high  satisfactory"  on  the 
ending  test  shall  receive  an  assigned 
-ating  of  "outstanding";  and 

(5)  No  bank  may  receive  an  assigned 
"ating  of  "satisfactory"  unless  it  receives 
I  rating  of  at  least  "low  satisfactory"  on 
he  lending  test. 

(c)  Effect  of  evidence  of 
iiscriminatory  or  other  illegal  credit 
practices.  Evidence  of  discriminatory  or 
)ther  illegal  credit  practices  shall 
idversely  affect  the  FDIC's  evaluation  of 
)  bank's  performance.  In  determining 
he  effiect  on  the  bank's  assigned  rating, 
he  FDIC  shall  consider  the  nature  and 
jxtent  of  the  evidence,  the  policies  and 
>rocedures  that  the  bank  has  in  place  to 
prevent  discriminatory  or  other  illegal 
:redit  practices,  any  corrective  action 
hat  the  bank  has  taken  or  has 
:ommitted  to  take,  particularly    , 
voluntary  corrective  action  resulting 
rom  self-assessment,  and  other  relevant 
nformation,  such  as  the  bank's  past  fair 
ending  performance. 

(d)  Effect  of  successive  "needs  to 
mprove"  ratings.  A  bank  that  would 
>therwise  receive  an  assigned  rating  of 
'needs  to  improve"  shall  receive  an 
issigned  rating  of  "substantial 
loncompliance"  if  the  bank  received  no 
jetter  than  a  "needs  to  improve"  rating 
in  each  of  its  two  previous 
examinations. 

1 345.29    Effect  of  ratings  on  applications. 

I    (a)  CRA  performance.  Among  other 
actors,  the  FDIC  shall  take  into  account 
i  bank's  record  of  performance  under 
he  CRA  in  considering  applications  for 
approval  of: 

(1)  The  establishment  of  a  branch  or 
jther  facility  with  the  ability  to  accept 
deposits; 

(2)  The  relocation  of  a  bank's  main 
jffice,  a  branch  office  or  other  facility 
mlh  the  ability  to  accept  deposits; 

(3)  The  merger,  consolidation, 
tcquisition  of  assets,  or  assumption  of 
labilities;  and 

(4)  Deposit  insurance  for  an  operating 
ion-insured  financial  institution. 

(b)  New  banks.  A  newly  chartered 
}ank  shall  submit  a  description  of  its 
)roposed  CRA  performance  when  an 
ipplication  for  deposit  insurance  is 
nade.  In  considering  the  application, 
lie  FDIC  shall  take  into  account  the 
)ank's  proposed  CRA  performance. 

(c)  Interested  parties.  In  considering 
I31A  performance  in  an  application 
described  in  paragraph  (a)  of  this 
action,  the  FDIC  shall  take  into  account 


any  views  expressed  by  interested 
parties  which  are  submitted  in 
accordance  with  the  FDIC's  procedures 
and  rules  of  practice  set  forth  in  Part 
303  of  this  chapter. 

(d)  Denial  or  conditional  approval  of 
application.  A  bank's  record  of 
performance  may  be  the  basis  for 
denying  or  conditioning  approval  of  an 
application  described  in  paragraph  (a)  of 
this  section. 

Subpart  C— Records,  Reporting  and 
Disclosure  Requirements 

§  345.41    Service  area  delineation. 

(a)  In  general.  Subject  to  paragraphs 
(b)  and  (c)  of  this  section,  each  bank 
may  delineate  its  service  area(s)  using 
any  method  it  chooses  provided  that  the 
service  area(s): 

(1)  Do(es)  not  reflect  illegal 
discrimination; 

(2)  Do(es)  not  arbitrarily  exclude  low- 
and  moderate-income  geographies, 
taking  into  account  the  bank's  size  and 
financial  condition  and  the  extent  of  its 
branching  network,  as  appropriate;  and 

(3)  Consist(s)  only  of  whole  census 
tracts  or  block  numbering  areas. 

(b)  Banks  that  are  not  wholesale  or 
limited  purpose  banks.  The  service 
area(s)  for  a  bank  that  is  not  a  wholesale 
or  limited  purpose  bank  (as  defined  in 
§345.12  of  this  part): 

(1)  Shall  include  those  geographies  in 
the  local  areas  around  a  bank's  branches 
and  deposit-taking  RSFs  in  which  the 
bank  has  originated  or  had  outstanding, 
during  the  previous  calendar  year,  a 
significant  nimiber  and  amount  of  home 
mortgage,  small  business  and  small 
farm,  and  (if  the  bank  chooses  to  have 
them  considered  in  its  CRA  evaluation) 
consumer  loans  and  any  other 
geographies  equidistant  from  its 
branches  and  deposit-taking  RSFs. 
taking  into  account  political  boundaries 
or  significant  geographic  barriers;  and 

(2)  Shall  not  extend  substantially 
across  MSA  boundaries  or  state 
boundaries  unless  the  service  area  is 
located  in  a  multistate  MSA.  If  the  bank 
serves  areas  that  extend  substantially 
across  state  boundaries  or  extend 
substantially  across  boundaries  of  an 
MSA,  the  bank  shall  delineate  separate 
service  areas  for  the  areas  in  each  state 
and  for  the  areas  inside  and  outside  the 
MSA. 

(c)  Wholesale  or  limited  purpose 
banks.  The  service  area  for  a  wholesale 
or  limited  purpose  bank  (as  defined  in 
§345.12  of  this  part)  shall  be  delineated 
as  an  area  or  areas  around  its  offices 
(including  its  main  office  and  branches) 
or  a  broader  statewide  or  regional  area 
that  includes  the  area  or  areas. 


(d)  Banks  serving  military  personnel. 
Notwithstanding  paragraphs  (a),  (b),  and 
(c)  of  this  section,  a  bank  whose 
business  predominantly  consists  of 
serving  the  needs  of  military  personnel 
or  their  dependents  who  are  not  located 
within  a  defined  geographic  area  may 
delineate  its  entire  deposit  customer 
base  as  its  service  area. 

(e)  Maintaining  list  and  map.  Each 
bank  shall  compile  and  maintain  a  list 
of  all  the  geographies  within  its  service 
area  or  areas  and  a  map  of  each  service 
area  showing  the  geographies  contained 
therein. 

§  345.42    Data  collection  and  reporting. 

(a)  Mandatory  data  collection  and 
reporting— {1)  Loan  data.  Each  bank, 
except  small  banks,  shall  collect  and 
report  to  the  FDIC  the  following  data 
pertaining  to  its  home  mortgage,  small 
business,  small  farm,  and  community 
development  loans: 

(i)  Home  mortgage  loans.  If  the  bank 
is  subject  to  reporting  under  HMDA,  the 
location  of  each  home  mortgage  loan 
located  outside  the  MSAs  in  which  the 
bank  has  a  home  or  branch  office  (or 
outside  any  MSA)  in  accordance  with 
Regulation  C,  Home  Mortgage 
Disclosure  (12  CFR  Part  203); 

(ii)  Small  business  and  small  farm 
loan  data.  All  small  business  and  small 
farm  loan  data  required  to  be  collected 
and  reported  on  the  FDIC's  Small 
Business  and  Small  Farm  Loan  Register 

(CC- — , - ),  set  forth  in 

appendix  C  of  this  part,  in  accordance 
with  the  instructions  in  appendix  C  of 
this  part;  and 

(iii)  Community  development  loan 
data.  All  community  development  loan 
data  required  to  be  collected  and 
reported  on  the  FDIC's  Community 
Development  Report  Form  (CC-. 


J.  set  forth  in  appendix  C  of  this 


part,  in  accordance  with  the  instructions 
in  appendix  C  of  this  part. 

(2)  Service  area  data.  Each  bank  shall 
collect  and  report  to  the  FDIC  by  April 
1  of  each  year  a  list  of  the  areas  the  bank 
considers  to  be  its  service  area(s),  a  list 
of  the  geographies  it  considers  to  be 
within  its  service  area(s),  and  a  map  of 
each  service  area  showing  the 
geographies  contained  therein. 

(b)  Optional  data  collection.  (1)  If  a 
bank  elects  to  have  its  consumer  lending 
considered  under  the  lending  test  (as 
described  in  §  345.22  of  this  part),  the 
bank  shall  collect  the  consumer  loan 
data  requested  on  the  FDIC's  Consumer 
Loan  Register  (CC-  -  1.  set 

forth  in  appendix  C  of  this  part,  in 
accordance  with  the  instructions  in 
appendix  C  of  this  part. 

(2)  At  its  option,  a  bank  may: 


(i)  Provide  information  concerning 
outstanding  small  business,  small  farm, 
or  consumer  loans  throughout  the  year 
to  account  for  seasonal  variations  in 
lending  for  use  in  the  evaluation  of  the 
bank  under  the  lending  test  described  in 
§345.22  ofthis  part;  and 

(ii)  Provide  any  other  information 
concerning  its  lending  performance, 
including  additional  loan  distribution 
data. 

(c)  Data  on  affiliate  lending.  A  bank 
that  wishes  to  have  the  FDIC  consider 
lending  by  its  affiliates  for  purposes  of 
the  lending  test  shall  be  prepared  to 
identify  the  particular  home  mortgage 
loans  reported  under  HMDA  which  it 
wishes  the  FDIC  to  consider,  and  shall 
collect  or  report,  pursuant  to  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section,  the  requisite  data 
concerning  the  small  business,  small 
farm,  or  consumer  loans  made  by  its 
affiliates  that  it  wishes  FDIC  to  consider. 

(d)  Data  on  consortia  and  third-party 
lending.  A  bank  that  washes  to  have  the 
FDIC  consider  community  development 
lending  through  consortia  in  which  the 
bank  participates  or  through  third 
parties  in  which  the  bank  has  invested 
shall  report,  pursuant  to  paragraph 
(a)(l)(iii)  ofthis  section,  the  requisite 
data  concerning  the  conunimity 
development  loans  made  through 
consortia  and  third  parties  that  it  wishes 
the  FDIC  to  consider. 

§345.43    Public  file  and  disclosure  by 
banks. 

(a)  Public  availability.  Each  bank  shall 
maintain  a  file  that  is  readily  available 
for  public  inspection  containing  the 
information  required  by  this  section. 

(b)  Current  information.  Each  bank 
shall  include  in  its  public  file  the 
following  information: 

(1)  All  signed,  written  comments 
received  from  the  public  for  the  current 
year  and  each  of  the  prior  two  calendar 
years  that  specifically  relate  to  the 
bank"'s  performance  in  helping  to  meet 
the  credit  needs  of  its  community  or 
communities,  and  any  response  to  the 
comments  by  the  bank; 

(2)  A  copy  of  the  public  section  of  the 
bank's  most  recent  CRA  Performance 
Evaluation  prepared  by  the  FDIC.  The 
bank  shall  place  this  copy  in  the  pubfic 
file  within  30  business  days  after  its 
receipt  from  the  FDIC; 

(3)  A  list  of  the  areas  the  bank 
considers  to  be  its  service  area(s).  a  Hst 
of  the  geographies  it  considers  to  be  • 
within  its  service  area(s),  and  a  map  of 
each  service  area  showing  the 
geographies  contained  therein; 

(4)  A  list  of  the  bank's  branches  and 
RSFs.  their  street  addresses,  and 
geographies; 


(5)  A  list  of  branches  and  RSFs 
opened  or  closed  by  the  bank  during  the 
current  and  each  of  the  prior  two 
calendar  years,  their  street  addresses, 
and  geographies;  and 

(6)  A  list  of  services  (including  hours 
of  operation,  available  loan  and  deposit 
products,  and  transaction  fees)  generally 
offered  at  the  bank's  branches  and  RSFs 
and  descriptions  of  material  deviations 
in  the  availability  or  cost  of  services  at 
particular  branches  and  RSFs.  if  any.  At 
its  option,  a  bank  may  include 
information  regarding  the  availability  of 
alternative  systems  for  delivering  retail 
banking  services  (e.g.,  banking  by 
telephone  or  computer,  mobile  branches 
and  RSFs,  RSFs  not  ovraed  or  operated 
by  or  operated  exclusively  for  the  bank, 
loan  production  offices,  and  bank-at- 
work  or  by-mail  programs). 

(c)  Information  for  prior  years.  Each 
bank  that  is  not  a  small  bank  shall 
include  in  its  public  file  the  following 
information  for  each  of  the  prior  two 
calendar  years  derived  ftx)m  the  data 
collected  or  reported  pursuant  to 
§345.42  of  this  part: 

(1)  The  number  and  amount  of  small 
business  loans  and  small  farm  loans 
located  in  low-,  moderate-,  middle-,  and 
upper-income  geographies; 

12)  A  list  of  the  geographies  where  the 
bank  had  outstanding  at  least  one  small 
business  loan  or  small  farm  loan; 

(3)  The  number  and  amount  of  small 
business  and  small  farm  loans  located 
inside  the  bank's  service  area(s)  and 
outside  the  bank's  service  area(s): 

(4)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
minority-owned  businesses; 

(5)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
women-owned  businesses; 

(6)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
businesses  and  farms  with  gross  annual 
revenues  less  than  or  equal  to  $1 
million; 

(7)  The  number  and  amount  of 
community  development  loans 
outstanding;  and 

(8)  If  the  bank  has  elected  to  have  its 
consumer  loans  considered  under  the 
lending  test  (as  described  in  §  345.22  of 
this  part),  the  number  and  amount  of 
consumer  loans  to  low-,  moderate-, 
middle-,  and  upper-income  individuals, 
the  nimiber  and  amount  of  consumer 
loans  located  in  low-,  moderate-, 
middle-,  and  upper-income  geographies, 
and  the  number  and  amount  of 
consumer  loans  located  inside  the 
bank's  service  area(s)  and  outside  the 
bank's  service  area(s). 

(d)  Exception.  A  bank  shall  not  place 
in  its  public  file  any  information 
required  under  paragraph  (c)  of  thi.s 
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section  for  a  particular  year  if.  given 
^ncial  circumstances  such  as  a  small 
number  of  loans  made  within  a  small 
number  of  designated  income 
geographies  or  to  a  small  number  of 
designated  borrowers^  the  information 
could  reasonably  be  expected  to 
disclose  the  identity  of  the  borrower. 

(e)  /Afi7/I  statement  Each  bank 
required  to  r^x>rt  home  mortgage  loan 
data  pursuant  to  the  HMDA  shall 
include  in  its  public  file  a  copy  of  its 
HMDA  Disclosure  Statement  provided 
by  the  Federal  Financial  Institutions 
Examination  Council  for  each  of  the 
prior  two  calendar  years.  The  statement 
shall  be  placed  in  the  main  office  public 
file  within  three  business  da>'s  and  in 
the  branch  office  public  files  within  10 
business  days  of  the  bank's  receipt  of 
the  statement. 

(f)  SmoU  bank  file.  (1)  A  small  bank 
shall  include  in  its  public  file  the  bank's 
loan-to-deposit  ratio  computed  at  the 
end  of  the  most  recent  calendar  year.  A 
bank  may  include  additional  data  on  its 
loan-toHwposit  ratio  at  its  option. 

(2)  A  small  bank  that  elects  to  be 
evaluated  undw  the  lending,  investment 
and  service  tests  (as  described  in 

§§  345.22  through  345.24  of  this  part) 
shall  include  in  its  public  file  the 
information  specified  in  paragraph  (c)  of 
this  section. 

(g)  Strategic  plan.  Each  bank  tliat  has 
been  approved  to  be  assessed  under  a 
strategic  plan  as  described  in  §  345.27  of 
this  part  shall  include  in  its  public  file 

a  copy  of  that  plan.  Information 
submitted  to  the  FEHC  on  a  confidential 
basis  in  conjunction  with  the  plan  does 
not  have  to  be  included  in  the  public 
file. 

(h)  Less  ttuui  satisfactory  rating.  Each 
bank  that  received  a  less  than 
satisfactory  rating  during  its  most  recent 
examinatioa  shaU  include  in  its  public 
file  a  description  of  its  current  efforts  to 
improve  its  performance  in  helping  to 
meet  the  creNJit  needs  of  its  entire 
commiuiity.  This  description  shall  be 
updated  quarterly. 

(i)  Location  of  public  file.  Each  bank 
shall  BoaiBtain  its  pubUc  file  as  follows: 

(1)  The  main  ofnce  shall  have  a  copy 
of  tile  complete  public  file; 

(21  At  least  one  branch  in  each  service 
area  sliaU  hawe  a  copy  of  the  bank's 
HMDA  Disclosure  Statements  and  all 
materials  in  the  public  file  relating  to 
the  service  acee  in  which  the  branch  is 
located:  and 

(3)  If  a  member  of  the  public  requests 
to  review  a  bank's  public  file  at  a  branch 
that  doeaaet  have  a  copy,  the  bank  shall 
make  a  complete  copy  of  the  file  for  that 
service  aree  available  for  review  at  the 
branch  within  5  business  days  at  no 
cost. 
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ij)  Copies.  Each  bank  ^lall  provide 
ies  of  the  information  in  its  public 
to  members  of  the  public  upon 
uest.  A  bank  may  charge  a  reasonable 
not  to  exceed  the  cost  of 
reduction  and  mailing  (if 

plicable). 

.44    Public  notice  by  banks. 

[a)  CRA  notice  for  banks.  Each  bank 
st^ll  provide  in  the  public  lobby  of  its 
mbin  office  and  each  of  its  branches  the 
public  notice  set  forth  in  Appendix  B  to 
this  part  Bracketed  material  shall  be 
used  only  by  banks  having  more  than 
oQe  service  area. 

j(b)  Additional  notice  for  affiliate 
b{inks.  The  last  two  sentences  shall  be 
included  only  if  the  bank  is  an  affiliate 
of  a  holding  ccHupany  and  the  last 
science  only  if  the  company  is  not 
prevented  by  statute  from  acquiring 
additional  banks. 

1145.45    PubNcatkmof  planned 
e]  JiiiiiMiUon  ectiedule. 

The  FDIC  shall  publish  at  least  30 
di  lys  in  advance  of  the  beginning  of  each 
a  lender  quarter  a  list  of  the  banks  that 
ai  a  scheduled  for  CRA  examinations  in 
tl  at  quarter. 

S  jbpart  D— Transition  Rules 

§  >45.51    Trmaitlon  niles. 

(a)  Effective  date.  Sections  of  this  part 
345  become  effective  over  a  period  of 

ti  ne  in  accordance  with  the  schedule 
s(  t  forth  in  paragraph  (c)  of  this  section. 
T  le  provisions  of  part  345  become  fully 
e  fective  on  )uly  1. 1996. 

(b)  Data  collection  and  reporting: 

SI  rategic  plan;  small  bank  assessment 
Si  andards;  and  performance  tests — (1) 
L  ata  collection  and  reporting.  On  |uly  1 . 
1995,  the  data  collection  and  reporting 
requirements  set  forth  in  §  345.42  of  tids 
p  irt  become  effective. 

(2)  Strategic  plan.  Beginning  July  1. 
1  >95.  a  bank  that  elects  to  be  evaluated 
u  ider  an  approved  strategic  plux 

p  jrsuant  to  §  345.27  of  this  part  may 
s  ibmit  its  strategic  plan  to  the  FDHC  fbr 
a  >provaL 

(3)  Small  bank  assessment  standards. 
E  eginning  July  1, 1995,  abank  that 

q  jalifies  as  a  smalt  bank  pursuant  to 
§  345.12  of  this  pmrt  may  elect  to  be 
e  faluated  under  the  small  bank 
a  isessment  standards  set  forth  in 
§  345.26  of  this  part.  Beginning  July  1. 
1  )96.  the  FDIC  shall  evaluate  each  small 
fa  ink  under  the  small  bank  assessment 
standards,  unless  the  bank  elects  to  be 
ekraloated  pursuant  to  the  performance 
t4sts  set  forth  in  §§  345.22  throu^ 
3  45.25  of  this  part  or  under  an  approved 
s  categk  plan. 

(4)  Performance  tests.  On  Jnly  1, 1996, 
tlie  lending,  investment,  servicB,  and 


commimity  development  tests  set  forth 
in  §§  345.22  throu^  345.25  of  this  part 
become  eSective.  Thereafter,  the  FDIC 
shall  evaluate  all  banks  pursuant  to 
these  test(s),  except  small  banks 
evaluated  under  the  small  bank 
assessment  standanls  and  banks  that 
elect  to  be  evaluated  under  an  approved 
strategic  plan. 

(c)  Schedule.  On  January  1, 1995, 
§§345.11,  345.12,  345.29.  345.51  and 
345.100  become  effective,  and  §§  345.1. 
345.2,  345.8,  345.9,  and  345.10  will 
expire.  Chi  July  1, 1995,  §§  345.26, 
345.27,  345.42,  and  345.45  become 
effective,  and  §§  345.21, 345.28  and 
345.41  become  effective  for  banks  that 
are  evaluated  under  §§  345.26  or  345.27. 
On  July  1, 1996,  §§345.21  through 
345.25,  345.28.  345.41, 345.43,  and 
345.44  become  effective,  and  §§  345.3 
through  345.7  will  expire. 

Subpart  E— Interpretations 

1345.100   AppNeabiMyortheCommMnity 
Reinvestment  Act  to  certain  special 
purpose  baniis. 

In  response  to  its  July  1978  proposed 
regulation,  12  CFRPart  345,  to 
implement  the  CRA.  the  FDIC  received 
several  inquiries  firmi  institutions  that, 
although  they  were  chartered  as  banks, 
did  not  perform  commercial  or  retail 
banking  services.  These  institutions 
served  solely  as  correspondent  banks,  or 
as  trust  companies,  or  as  clearing  agents, 
and  they  did  not  extend  credit  to  the 
public  for  their  own  account.  The  FDIC 
concludes  that  the  CRA  is  not  intended 
to  cover  these  institutions.  It  is  the 
purpose  of  the  CRA  to  require  the  FEHC 
to  encourage  banks  to  meet  the  credit 
needs  of  their  local  communities.  To 
this  end  the  FI^C  must  assess  banks' 
records  of  performance  and  take  those 
records  into  account  in  acting  on  certain 
applications  affecting  the  banks.  The 
FT)IC  believes  that  these  provisions  were 
intended  to  cover  all  banks  that  are  in 
the  business  of  extending  credit  to  the 
public  including  both  wholesale  and 
retail  banks.  The  lending  activities  of 
these  banks  affect  the  economic  health 
of  the  communities  in  which  they  are 
chartered.  However,  the  FDIC  believes  it 
would  be  pointless  to  encourage  or  to 
assess  the  credit  granting  record  of 
institutioiu  that  are  ndt  organized  to 
grant  credit  to  the  public  in  the  ordinary 
course  of  business,  otherthan  as  an 
incident  to  tbeis  specialized  operations. 
Accordin^y  the  terra  bank  as  used  in 
the  FDIC's  regulation,  part  345  (12  CFR 
part  345),  doos  not  incliide  banks  that 
engage  solely  in  correspondent  banking 
business,  trust  company  business,  or 
acting  as  a  clearing  agent 


Appendix  A  to  Part  345— Ratings 

(a)  Ratings  in  general.  (1)  In  assigning  a 
rating,  the  FDIC  shall  evaluate  a  bank's 
performance  under  the  applicable  assessment 
criteria  in  this  part,  subject  to  §  345.28  of  this 
part,  which  provides  for  adjustments  on  the 
basis  of  evidence  of  discriminatory  or  other 
illegal  credit  practices  and  prior  "needs  to 
improve"  ratings. 

(2)  A  bank's  performance  need  not  fit  each 
aspect  of  a  particular  rating  profile  in  order 
to  receive  that  rating,  and  exceptionally 
strong  performance  with  respect  to  some 
aspects  may  compensate  for  weak 
performance  in  others.  The  bank's  overall 
performance,  however,  should  generally  be 
consistent  with  the  appropriate  profile  stated 
below. 

(b)  Banks  that  are  not  wholesale  or  limited 
purpose  banks  or  small  banks. 

(1)  Lending  performance  rating.  The  FDIC 
shall  assign  each  bank's  lending  performance 
one  of  the  five  ratings  described  below. 

(il  Outstanding.  The  FDIC  shall  rate  a 
bank's  lending  performance  "outstanding"  if, 
in  general,  it  demonstrates: 

(A)  Excellent  responsiveness  to  credit 
needs  in  its  service  area(s); 

(B)  A  substantial  majority  of  its  loans  are 
made  in  its  service  area(s); 

(C)  An  excellent  geographic  distribution  of 
loans  throughout  its  service  area(s); 

(D)  An  excellent  distribution,  particularly 
in  its  service  area(s),  of  loans  among 
individuals  of  different  income  levels  and 
businesses  (including  farms)  of  different  size 
given  the  product  lines  offered  by  the  bank; 

(E)  An  excellent  record  of  serving  the 
credit  needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
ley  than  or  equal  to  $1  million,  consistent 
with  safe  and  sound  operations; 

(F)  Extensive  use  of  innovative  or  flexible 
lending  practices  to  address  the  credit  needs 
of  low-or  moderate-income  individuals  or 
geographies;  and 

(G)  It  is  a  leader  in  making  community 
development  loans. 

(ii)  High  satisfactory.  The  FDIC  shall  rate 
a  bank's  lending  performance  "high 
satisfactory"  if,  in  general,  it  demonsUates: 

(A)  Good  responsiveness  to  credit  needs  in 
its  service  area(s); 

(B)  A  high  percentage  of  its  loans  are  made 
in  its  service  area(s); 

(C)  A  good  geographic  distribution  of  loans 
throughout  its  service  area(s); 

(D)  A  good  distribution,  particularly  in  its 
service  area(s),  of  loans  among  individuals  of 
different  income  levels  and  businesses 
(including  farms)  of  different  size  given  the 
product  lines  offered  by  the  bank; 

(E)  A  good  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  $1  million,  consistent 
with  safe  and  sound  operations; 

(F)  Use  of  innovative  or  flexible  lending 
practices  to  address  the  credit  needs  of  low- 
or  moderate-income  individuals  or 
geographies;  and 
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(G)  It  has  made  a  relatively  high  level  of 
community  development  loans. 

(iii)  Low  satisfactory.  The  FDIC  shall  rate 
a  bank's  lending  performance  "low 
satisfactory"  if,  in  general,  it  demonstrates: 

(A)  Adequate  responsiveness  to  credit 
needs  in  its  service  area(s); 

(B)  An  adequate  percentage  of  its  loans  are 
made  in  its  service  area(s); 

(C)  An  adequate  geographic  distribution  of 
loans  throughout  its  service  area(s); 

(D)  An  adequate  distribution,  particularly 
in  its  service  area(s),  of  loans  among 
individuals  of  different  income  levels  and 
businesses  (including  farms)  of  different  size 
given  the  product  lines  offered  by  the  bank; 

(E)  An  adequate  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  aiea(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  $1  million,  consistent 
with  safe  and  sound  operations; 

(F)  Limited  use  of  innovative  or  flexible 
lending  practices)  to  address  the  credit  needs 
of  low-  or  moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  an  adequate  level  of 
community  development  loans. 

(iv)  Needs  to  improve.  The  FDIC  shall  rate 
a  bank's  lending  performance  "needs  to 
improve"  if,  in  general,  it  demonstrates: 

(A)  Poor  responsiveness  to  credit  needs  in 
its  service  area(s); 

(B)  A  small  percentage  of  its  loans  are 
made  in  its  service  area(s); 

(C)  A  poor  geographic  distribution  of  loans 
throughout  its  service  area(s),  particularly  to 
low-  or  moderate- income  geographies  in  the 
service  area(s); 

(D)  A  poor  distribution,  particularly  in  its 
service  area{s),  of  loans  among  individuals  of 
different  income  levels  and  businesses 
(including  farms)  of  different  size  given  the 
product  lines  offered  by  the  bank; 

(E)  A  poor  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  SI  million,  consistent 
with  safe  and  sound  operations; 

(F)  Little  use  of  innovative  or  flexible 
lending  practices  to  address  the  credit  needs 
of  low-  or  moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  a  limited  number  of 
community  development  loans. 

(v)  Substantial  noncompliance.  The  FDIC 
shall  rate  a  bank's  lending  performance  as 
being  in  "substantial  noncompliance"  if,  in 
general,  it  demonstrates: 

(A)  A  very  poor  responsiveness  to  credit 
needs  in  its  service  area(s); 

(B)  A  very  small  percentage  of  its  loans  are 
made  in  its  service  area(s); 

(C)  A  very  poor  geographic  distribution  of 
loans  throughout  its  service  area(s), 
particularly  to  low-  or  moderate-income 
geographies  in  the  service  area(s); 

(D)  A  very  poor  distribution,  particulariy  in 
its  service  area(s),  of  loans  among  individuals 
of  different  income  levels  and  businesses 
(including  farms)  of  different  size  given  the 
product  lines  offered  by  the  bank; 

(E)  A  very  poor  record  of  serving  the  credit 
needs  of  the  most  economicallv 


disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  SI  million,  consistent 
with  safe  and  sound  operations; 

(F)  No  use  of  innovative  or  flexible  lending 
practices  to  address  the  credit  needs  of  low- 
or  moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  few,  if  any,  communitv 
development  loans. 

(2)  Investment  performance  rating.  The 
FDIC  shall  assign  each  bank's  investment 
performance  one  of  the  five  ratings  described 
below. 

(i)  Outstanding.  The  FDIC  shall  rate  a 
bank's  investment  performance 
"outstanding"  if,  in  general,  it  demonstrates: 

(A)  An  excellent  level  of  qualified 
investments,  often  in  a  leadership  position, 
particularly  those  that  directly  address  credit 
needs; 

(B)  Extensive  use  of  innovative  or  complex 
qualified  investments  to  support  community 
development  initiatives;  and 

(C)  Excellent  responsiveness  to  credit  and 
community  economic  development  needs. 

(ii)  Higii  satisfactory.  The  FDIC  shall  rate 
a  bank's  investment  performance  "high 
satisfactory"  if,  in  general,  it  demonstrates: 

(A)  A  significant  level  of  qualified 
investments,  occasionally  in  a  leadership 
position,  particularly  those  that  directly 
address  credit  needs; 

(B)  Significant  use  of  innovative  or 
complex  qualified  investments  to  support 
community  development  initiatives;  and 

(C)  Good  responsiveness  to  credit  and 
community  economic  development  needs. 

(iii)  Low  satisfactory.  The  FDIC  shall  rate 
a  bank's  investment  performance  "low 
satisfactory"  if,  in  general,  it  demonstrates: 

(A)  An  adequate  level  of  qualified 
investments,  although  rarely  in  a  leadership 
position,  particularly  those  that  directly 
address  credit  needs; 

(B)  Occasional  use  of  innovative  or 
complex  qualified  investments  to  support 
conununity  development  initiatives;  and 

(C)  Adequate  responsiveness  to  credit  and 
community  economic  development  needs. 

(iv)  Needs  to  improve.  The  FDIC  shall  rate 
a  bank's  investment  performance  "needs  to 
improve"  if,  in  general,  it  demonstrates: 

(A)  A  poor  level  of  qualified  investments, 
particularly  those  that  directly  address  credit 
needs; 

(B)  Rare  use  of  innovative  or  complex 
qualified  investments  to  support  community 
development  initiatives;  and 

(C)  Poor  responsiveness  to  credit  and 
communit>'  economic  development  needs. 

(v)  Substantial  noncompliance.  The  FDIC 
shall  rate  a  bank's  investment  performance  as 
being  in  "substantial  noncompliance  "  if,  in 
general,  it  demonstrates: 

(A)  Few,  if  any,  qualified  investments, 
particularly  those  that  directly  address  credit 
needs; 

(B)  No  use  of  innovative  or  complex 
qualified  investments  to  support  community 
development  initiatives;  and 

(C)  Very  poor  responsiveness  to  credit  and 
communitj-  economic  development  needs. 

(3)  Service  performance  rating.  The  FDIC 
shall  assign  each  bank's  service  performance 
one  of  the  five  ratings  described  below. 
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(0  Outstanding.  The  FDIC  shall  rate  a 
bank's  service  pwforiHance  "outstanding"  if. 
in  general,  the  bank  demoirstratcs: 

(A)  Its  service  delivery  systems  are^sadily 
accessible  to  essentially  all  portions  of  its 
service  area(s); 

(B)  To  the  extent  changes  have  been  made, 
the  bank's  record  of  opening  and  closing 
branches  and  RSFs  has  irop>roved  the 
accessibility  of  its  delivery  systems, 
particularly  in  low-  or  moderate-income 
geographies  or  to  low-  or  moderate-income 
individuals; 

(C)  Services  (including,  where  appropriate, 
business  hours)  are  tailored  to  the 
convenience  and  needs  of  its  service  area(s). 
particularly  low-  or  moderate-income 
geographies  or  low-  or  moderate-income 
individuals;  and 

(D)  It  is  a  leader  in  providing  community 
development  services. 

(ii)  High  satisfactory.  The  FDIC  shall  rate 
a  bank's  service  performance  "high 
satisfactory"  if,  in  general,  the  bank 
demonstrates: 

(A)  Its  service  delivery  systems  are 
accessible  to  essentially  all  portions  of  its 
service  area(s): 

(B)  To  the  extent  changes  have  been  made, 
the  bank's  record  of  opening  and  closing 
branches  and  RSFs  has  not  adversely  afTected 
the  accessibility  of  its  delivery  systems, 
particularly  in  low-  and  moderate-income 
geographies  and  to  low-  and  moderate- 
income  individuals; 

(C)  Services  (including,  where  appropriate, 
business  hours)  do  not  vary  in  a  way  thiat 
inconveniences  certain  portions  of  its  service 
area(s),  particularly  low-  and  moderate- 
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in  [:omc  geographies  and  low-  and  moderate- 
in  come  individuals;  and 

[D)  It  provides  a  relatively  high  level  of 
o  mmunity  development  services. 

(iii)  Low  satisfactory.  The  FDIC  shall  rate 
a  >ank's  service  performance  "low 
s«  tisfactory"  if.  in  general,  the  bank 
d(  monstratcs: 

(A)  Its  service  delivery  systems  are 
re  asonably  accessible  to  essentially  all 
pi  trtions  of  its  service  area(s); 

(B)  To  the  extent  changes  have  been  made. 
th  e  bank's  record  of  opening  and  closing 

bi  anches  and  RSFs  has  generally  not 
at  versely  affected  the  accessibility  of  its 
d  livery  systems,  particularly  in  low-  and 
no  oderate-income  geographies  and  to  low- 
ai  id  moderate-income  individuals; 

(C)  Services  (including,  where  appropriate, 
bi  isiness  hours)  do  not  vary  in  a  way  tnat 

ii  conveniences  portions  of  its  service  area(s). 
p  uticularly  low-  and  moderate-income 
gi  ographies  and  low-  and  moderate-income 
il  dividuals;  and 

(D)  It  provides  an  adequate  level  of 
o  immunity  development  services. 

(iv)  Needs  to  impmve.  The  FDIC  shall  rate 
a  t>ank's  service  performance  "needs  to 
il  iprove"  if,  in  general,  the  bank 
d  ;monstrates: 

(A)  Its  service  delivery  systems  are 

a  £essible  to  limited  portions  of  its  service 
a  ea(s); 

(B)  To  the  extent  changes  have  been  made, 
t|e  bank's  record  of  opening  and  closing 
benches  and  RSFs  has  adversely  affected  the 
a^xessibility  its  delivery  systems,  particularly 
ii  low-  or  moderate-income  geographies  or  to 
Ifwor  moderate- income  individuals; 

(In  poHits] 


Component  I  sst  ratings 


Outstanding 

High  Satisfactory 

Low  Satisfactory 

N6e(ls  to  hnprovB 

Substantial  NoncompKanc* . 


(ii)  Total  the  points  for  the  three  tests,  and 
use  that  total  to  determine  the  composite 
rating  according  to  the  chart  below.  However, 
if  the  total  exceeds  twice  the  number  of 
points  attributable  to  the  bank's  lending  test 
performance  (as  provided  in  paragraph 
(bX^Ki)  of  this  appendix),  determine  the 
composite  rating  using  twice  the  number  of 
points  attributable  to  the  bank's  lending  test 
performance. 


Poinis 


iBofOver  _, 
9  through  17 
5  through  8  . 
Othrough4  . 


Composite  rating 


OutstarxJing 
Satislactory 
f4eeds  to  Unprove 
Substantial  Noncompliance. 


(c)  Cotnmunitvdevdopment  test  for 
whoiesah  or  limited  purpose  banks.  The 
FDIC  shall  BMipi  sack  wdiolesale  or  limited 
purpose  bank's  comnnmity  development 
performanc*  one  of  the  foitr  ratmgs  described 
Ixilow. 


(C)  Services  (including,  where  appropriate, 
business  hours)  vary  in  a  way  that 
inconveniences  certain  portions  of  its  scirvice 
area(s),  particularly  lowor  moderate-income 
geographies  or  low-  or  moderate-income 
individuals:  and 

(D)  It  provides  a  limited  level  of 
community  development  services. 

(v)  Substantial  noncompliance.  The  FDIC 
shall  rate  a  bank's  service  performance  as 
being  in  "substantial  noncompliance"  if.  in 
general,  the  bank  demonstrates: 

(A)  Its  service  delivery  systems  are 
inaccessible  to  significant  portions  of  its 
service  area(s),  particularly  low-  and 
moderBte-income  geographies  or  low-  and 
moderate-income  individuals; 

(B)  To  the  extent  changes  have  been  made, 
the  bank's  record  of  opening  and  closing 
branches  and  RSFs  has  significantly 
adversely  affected  the  accessibility  of  its 
delivery  systems,  particularly  in  low-  or 
moderate-income  geographies  or  to  low-  or 
moderate-income  individuals: 

(C)  Services  (including,  where  appropriate, 
business  hours)  vary  in  a  way  that 
significantly  inconveniences  many  portions 
of  its  service  area(s).  particularly  low-  or 
moderate-income  geographies  or  low-  or 
moderate-income  individuals;  and 

(D)  It  provides  few,  if  any,  community 
development  services. 

(4)  Assigned  rating.  The  FDIC  shall  use  the 
following  procedures  for  assigning  a  rating: 

(i)  Assign  points  corresponding  to  the 
bank's  performance  on  each  of  the 
component  tests  as  follows:  " 


Lending 


1 

Service 

\mestmert 

12 

6 

•6 

9 

4 

4 

6 

3 

3 

3 

1 

1 

0 

0 

0 

(1)  Outstanding.  The  FDIC  shall  rate  a 
Wholesale  or  limited  purpose  bank's 

c  3nununity  development  performance 
outstanding"  if,  in  general,  it  demonstrates: 

(i)  A  higli  level  of  qualified  investments, 
dommunity  development  loans  outstanding, 
c  r  community  development  services, 
I  articularty  those  that  directly  address  credit 
qeeds: 

(ii)  Extensive  use  of  innovative  or  complex 
( ualified  investments,  community 
(  evelopment  loans,  or  comnmnity 
(  evelopment  services,  to  support  community 
(  evelopment  initiatives:  and 

(iii)  Bxcellent  responsiveness  to  credit  and 
( ommunity  economic  development  needs  in 
i  :s  service  ar8a(s). 

(2)  Satisfactory.  The  FDIC  shall  rate  a 
wholesale  or  limited  purpose  bank's 
(Mnmunity  development  performance 
satisfactory"  if,  in  general,  it  demonstrates: 

(i)  An  adequate  level  of  qualified 
nvestments,  community  development  loans 
(  utstanding.  or  conununity  development 


strrvices,  particularly  those  that  directly 
address  credit  needs; 

(ii)  Occasional  use  of  innovative  or 
complex  qualified  investments,  community 
development  loans,  or  community 
development  services,  to  support  community 
development  initiatives:  and 

(iii)  Adequate  responsiveness  to  credit  and 
community  economic  development  needs  in 
its  service  area(s). 

(3)  Needs  to  improve.  The  FDIC  shall  rate 
a  wholesale  or  limited  purpose  bank's 
community  development  performance  as 
"needs  to  improve"  if,  in  general,  it 
demonstrates: 

(i)  A  poor  level  of  qualified  investments, 
community  development  loans  outstanding, 
or  community  development  services, 
particularly  those  that  directly  address  credit 
needs; 

(ii)  Rare  use  of  inno\'ativeor  complex 
qualified  investments,  community 
development  loans,  or  conununity 
development  services,  to  sui^rt  community 
development  initiatives:  and 


(iii)  Poor  responsiveness  to  credit  and 
community  economic  development  needs  in 
its  service  area(s). 

(4)  Substondoi  noncompliance.  The  FDIC 
shall  rate  a  wholesale  or  limited  purpose 
bank's  conmiunity  development  performance 
in  "substantial  noncompliance"  if,  in 
general,  it  demonstrates: 

(i)  Few,  if  any.  qualified  investments, 
community  development  loans  outstanding, 
or  community  developmem  services, 
particularly  those  that  directly  addr^  credit 
needs; 

(ii)  No  use  of  iimovative  or  complex 
qualified  investments,  community 
development  loans,  or  community 
development  services,  to  support  community 
development  initiatives:  and 

(iii)  Very  poor  responsiveness  to  credit  and 
community  economic  development  needs  in 
its  service  area(s). 

(d)  .Assessment  standards  for  small  banks 
The  FDIC  shall  rate  each  small  bank's 
performance  as  described  below. 

(1)  Eligibility  for  a  satisfactory  rating.  The 
FDIC  shall  rate  a  bank's  performance 
"satisfectory"  if,  in  general,  the  bank 
demonstrates: 

(i)  A  reasonable  loan-to-deposit  ratio 
(considering  seasonal  variations)  given  the 
bank's  size,  financial  condition,  the  credit 
needs  of  its  service  area(s),  and  taking  into 
account,  as  appropriate,  lending-related 
activities  such  as  loan  originations  for  sale  to 
the  secondary  markets  and  community 
development  lending  and  investment; 

(ii)  A  majority  of  its  loans  and,  as 
appropriate,  other  lending-  related  activities 
are  in  its  service  area(s); 
^    (iii)  A  distribution  of  loans  to  and,  as 
appropriate,  other  lending  related-activities 
for  individuals  of  different  income  levels 
(including  low-  and  moderate-income 
individuals)  and  businesses  and  farms  of 
different  sizes  that  is  reasonable  given  the 
demographics  of  the  bank's  service  area(s); 
(iv)  A  record  of  taking  appropriate  action, 
as  warranted,  in  response  to  written 
complaints,  if  airy,  about  the  bank's 
performance  in  meeting  the  credit  needs  of 
its  service  area(s):  and 

(v)  A  reasonable  geographic  distribution  of 
loans  given  its  service  area(s). 

(2)  Eligibility  far  an  outstanding  rating.  A 
small  bank  that  meets  each  of  the  standards 
for  a  "satisfiBCtory"  rating  under  this 
paragraph  and  exceeds  some  or  aH  of  those 
standards  may  warrant  consideration  for  an 
overall  rating  of  "outstanding".  In  assessing 
whether  a  small  bank's  performance  is 
"outstanding",  the  FDIC  shall  consider  the 
extent  to  which  the  bank  exceeds  each  of  the 
assessment  standards  for  a  "satisfactory" 
rating  and  its  performance  in  making 
qualified  investments  (as  defined  in  §  345.23 
of  this  part)  and  its  performance  in  providing 
branches,  RSFs  or  other  services  and  delivery 
systems  that  enhance  credit  availability  in  its 
service  area(s). 

(3)  Needs  to  improve  or  substantial 
noncompliance  ratings.  A  small  bank  also 
may  receive  a  rating  of  "needs  to  improve" 
or  "substantial  noncompliance"  depending 
on  the  degree  to  which  its  performance  has 
failed  to  meet  the  standards  for  a 
"satisfactory"  rating. 
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(e)  Strategic  plan  assessment  and  rating. 
(1)  Satisfactory  goals  The  FDIC  shall 
approve  as  "satisfactory"  measutahie  goals 
that  adequately  help  meet  the  crettt  needs  of 
each  of  a  bank's  service  area(s). 

(2)  Outstanding  goals  If  the  plan  identifies 
a  separate  group  of  measurable  goals  that 
substantially  exceed  the  levels  approved  as 
"satisfactory,"  the  FDIC  shall  approve  those 
goab  as  "outstanding." 

(3)  Rating.  The  FDIC  shall  assess  the 
performance  of  a  bank  operating  under  an 
approved  plan  to  determine  if  the  bank  has 
met  its  plan  goals: 

(i)  If  the  bMik  substantially  achieves  its 
plan  goals  for  a  satisfactory  rating,  the  FDIC 
shall  rate  the  bank's  performance  under  the 
plan  as  "satisfactory." 

(ii)  If  tSe  bank  exceeds  its  plan  goals  for 
a  satisfactory  rating  and  substantially 
achieves  its  plan  goals  for  an  outstanding 
rating,  the  FDIC  shaU  rale  the  bank's 
performance  under  the  plan  as 
"outstanding". 

(iii)  If  the  bank  fails  to  substantially  meet 
its  plan  goals  for  a  satisfactory  rating!  it  shall 
be  rated  as  either  "needs  to  improve"  or 
"substantial  noncompliance,"  depending  on 
the  extent  to  which  it  falls  short  of  its  plan 
goals,  or  if  the  bank  so  elected  at  the  time  it 
first  submitted  its  plan,  it  shall  be  rated 
under  the  lending,  investment  and  service 
tests  (as  described  in  §§  345.22  through 
345.24  of  this  part),  the  community 
development  test  (as  described  in  §  345.25  of 
this  part),  or  the  small  bank  assessment 
standards  (as  described  in  §  345.26  of  this 
part),  as  appropriate. 

Appendix  B  to  Part  345— CRA  Notice 
ConuDimity  Reinvestment  Act  Notice 

Under  the  Federal  Community 
Reinvestment  Act  (CRA),  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  evaluates  and 
enforces  our  compliance  with  our  obligation   ' 
to  help  meet  the  credit  needs  of  this 
communitv-  consistent  with  safe  and  sound 
operations.  The  FDIC  also  takes  our  CRA 
performance  into  account  when  the  FDIC 
decides  on  certain  applications  submitted  by 
us.  Your  involvement  is  encouraged.  You 
should  know  that: 

You  may  look  at  and  obtain  in  this  office 
information  on  our  performance  in  this 
community.  This  information  includes  a  file 
that  includes:  cepies  of  all  signed,  written 
comments  received  by  us.  and  any  responses 
we  have  made  to  those  comments;  a  map 
showing  our  service  area;  a  list  of  our 
branches  and  remote  service  facilities,  such 
as  ATMS,  in  our  service  area:  a  list  of 
services  we  provide  at  those  locations; 
evaluations  by  the  FDIC  of  our  CRA 
performance;  and  data  on  the  loans  we  have 
made  in  this  community  during  the  last  two 
years.  (Current  CRA  information  on  our 
performance  in  other  communities  served  by 
us  is  available  at  our  main  office,  located  at 

_.) 

You  may  send  signed,  written  commente 
about  our  CRA  performance  in  helping  to 
meet  community  credit  needs  to  (title  and 
address  of  bank  official)  and  to  the  FDIC 
Regional  Manager,  Division  of  Compliance 
and  Consumer  Affairs  (address).  Your  letter, 
together  with  any  response  by  us.  will  be 


considered  by  the  FDIC  in  evaluating  our 
CRA  perfcNinance  and  may  be  made  pubUc. 

You  may  ask  the  FDIC  to  look  at  any 
comments  received  by  the  Regional  Manager. 
You  may  also  request  from  the  FDIC,  550 
17th  Street,  N.W.,  Washington,  DC  20429,  an 
announcement  of  our  applications  covered 
by  the  CRA  filed  with  the  FDIC  We  are  an 
affiliate  of  (name  of  holding  company),  a 
bank  holding  company.  You  may  request 
from  the  Federal  Reserve  Bank  of  (city, 
address),  an  announcement  of  applications 
covered  by  the  CRA  filed  by  bank  holding 
companies. 

Appendix  C  to  Part  345-CRA  Loan 
Data  Format 

Instructions  for  the  Small  Business  and 
Smay  Farm  Loan  Register 

This  form  contains  the  instructions  for 
completion  of  the  Loan  Register  for  Small 
Business  and  Small  Farm  Loans.  This  register 
is  used  in  conjunction  with  the  reporting  of 
this  information  as  part  of  the  CRA  data 
collection  process.  The  register  and  those 
instructions  are  to  be  used  to  provide  the 
format  in  which  the  data  should  be  reported. 
The  actual  data  are  to  be  submitted  in 
machine-readable  form  in  accordance  whh 
the  instructions  for  submission  of  data 
pursuant  to  12  CFR  Part  203  (Regulation  C). 

/.  Who  Must  File  a  Register 

All  independent  insured  banks  and  thrifts 
with  $250  million  or  more  in  total  assets  and 
all  insured  banks  and  thrifts  that  are 
members  of  holding  companies  with  S250 
million  or  more  in  bank  and  thrift  assets 
must  report  this  information  for  small 
business  and  small  farm  loans  outstanding 
beginning  December  31. 1995.  Banks  and 
thrifts  with  fewer  assets  that  wish  to  be 
evaluated  under  12  CFR  §§  345.22  through 
345.24  must  also  report  this  information. 
Only  provide  information  on  business  or 
farm  location  and  borrower  information  for 
loans  for  which  applications  were  submitted 
after  July  1, 1995.  For  loans  for  which 
applications  were  submitted  before  that  date, 
enter  "N/A"  for  all  information  relating  to 
location  or  borrower. 

//.  Types  of  Loans  to  be  Reported 

The  loan  register  should  contain  individual 
loan  data  on  each  small  business  or  small 
farm  loan  as  defined  on  schedule  RC-C  of  the 
December  31  Report  of  Condition  and 
Income.  Include  data  on  individual  small 
business  loans  with  original  loan  amounts  of 
$1  million  or  less  and  individual  small  farm 
bans  with  original  loan  amounts  of  S500.000 
or  less  that  had  an  outstanding  balance  as  of  • 
December  31. 


in.  Submission  of  Data 

The  data  must  be  submitted  in  machine- 
readable  form  consistent  with  requirements 
for  submission  of  data  pursuant  to  12  CFR 
Part  203  (Regulation  C).  The  format  must 
conform  exactly  to  the  form,  including  the 
order  of  columns,  column  headings,  etc. 
Contact  your  federal  supervisory  agency  for 
information  regarding  procedures  and 
technical  specifications  for  automated  data 
submission. 

Your  institution  should  decide  on  the 
procedure  it  wants  to  follow  for  collection  of 


UMI 


51298 


the  data  consistent  with  the  Supplemental 
Instructions  For  Ck}llection  Of  Data  In 
Connection  with  Small  Business  and  Small 
Farm  Loans.  Keep  in  mind  that  data  reported 
on  the  register  are  outstandings  as  of 
December  31  and  not  originations  as  are 
reported  for  some  other  regulatory  purposes. 
Your  institution  may  collect  the  data  on 
separate  registers  at  different  branches  or  on 
separate  registers  for  different  loan  types 
(small  business  or  small  farm),  but  make  sure 
each  loan  number  is  unique.  Entries  need  not 
be  grouped  on  your  registers  by  MSA,  or 
chronologically,  or  by  census  tract,  or  in  any 
other  particular  order. 

IV.  Instructions  for  Completion  of  Register 
Loan  Information 

1.  Loan  Number — Enter  an  identifying 
number  that  can  be  used  to  retrieve  the  loan 
file.  It  can  be  any  number  (not  exceeding  25 
characters).  Use  letters,  numerals,  or  a 
combination  of  both.  Make  sure  that  all 
numbers  are  unique  within  the  institution.  If 
registers  contains  data  for  branch  offices,  for 
example,  use  a  letter  or  a  numerical  code  to 
identify  the  loans  cf  different  branches  or 
assign  a  certain  series  of  numbers  to 
particular  branches  to  avoid  duplicate 
numbers.  The  use  of  the  borrower's  tax-payer 
identification  number  or  social  security 
number  is  strongly  discouraged  for  privacy 
reasons. 

2.  Outstanding  Loan  Amount — Enter  the 
outstanding  loan  amount  (balance)  as  of 
December  31.  Show  the  amount  in  thousands 
rounding  to  the  nearest  thousand.  Do  not 
report  loans  with  balances  below  S500.  For 
example,  a  loan  with  a  balance  of  $500 
would  be  rounded  to  SI, 000;  a  loan  balance 
of  $50,300  would  be  rounded  to  550,000;  and 
a  balance  of  $15,700  would  be  rounded  to 
$16,000. 

Business  or  Farm  Location 

For  each  loan,  identify  the  location  of  the 
business  or  farm.  Location  is  determined  by 
the  following: 

(1)  Small  business  loans  are  located  in  the 
census  tract  or  block  numbering  area  where 
the  main  business  facilities  or  other  property 
to  which  the  loan  proceeds  will  be  applied 
(as  indicated  by  borrower)  are  located: 

(2)  Small  farm  loans  are  located  in  the 
census  tract  or  block  numbering  area  where 
the  farm  or  other  property  to  which  the  loan 
proceeds  will  be  applied  (as  indicated  by 
borrower)  is  located. 

1.  MSA — For  each  loan  in  a  MSA,  indicate 
the  location  of  the  loan  by  the  four  digit  MSA 
number.  Enter  only  the  MSA  number,  not  the 
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MSA  name.  Use  MSA  boundaries  that  were 
in  effect  on  January  1  of  the  calendar  year  for 
which  you  are  reporting.  A  listing  of  MSAs 
is  available  from  your  regional  supervisory 
agency.  (In  these  instructions,  the  term  MSA 
refers  to  metropolitan  statistical  area  or 
primary  metropolitan  statistical  area.)  For 
loans  outside  MSAs,  enter  "N/A". 

2.  State  &  County— Use  the  Federal 
Information  Processing  Standard  (FIPS)  two- 
digit  numerical  code  for  the  state  and  the 
three-digit  numerical  code  for  the  county. 
These  codes  are  available  from  your  regional 
supervisory  agency.  Do  not  use  the  letter 
abbreviations  used  by  the  United  States 
Postal  Service. 

3.  Census  Tract/Block  Numbering  Area — 
Enter  the  census  tract  number  or  biock 
nimibering  area  frt>m  the  U.S.  Census 
Bureau's  Census  Tract/Street  Index  for  the 
most  recent  census  reporting  period.  For 
addresses  not  listed^in  the  index,  consult  the 
Census  Bureau's  census  tract  outline  maps. 

Borrower  Information 

1.  Minority-Owned  Code — Use  the 
following  codes  to  indicate  small  business  or 
small  fann  loans  with  more  than  50  percent 
ownership  by  one  or  more  minority 
individuals  (as  indicated  by  borrower) 
pursuant  to  data  collected  as  described  in  the 
Supplemental  Instructions  For  Collection  of 
Data  In  Connection  With  Small  Business  and 
Small  Farm  Loans. 

1— Yes 

2— No 

3 — Publicly  traded  business  or-form  (i.e.  has 
securities  registered  under  Section  12(g) 
of  the  Securities  Exchange  Act  of  1934  or 
has  more  than  100  shareholders) 

4 — Information  not  provided  by  borrower 

2.  Women-Owned  Code — Use  the 
following  codes  to  indicate  small  business  or 
small  form  loans  with  more  than  SO  percent 
ownership  by  women  (as  indicated  by 
borrower)  pursuant  to  data  collected  as 
described  in  the  Supplemental  Instructions 
For  Collection  of  Data  In  Connection  With 
Small  Business  and  Small  Farm  Loans. 

1— Yes 

2— No 

3 — Publicly  traded  business  or  farm  (i.e.  has 
securities  registered  under  Section  12(g) 
of  tbe  Securities  Exchange  Act  of  1934  or 
has  more  than  100  shareholders) 

4 — Information  not  provided  by  borrower 

3.  Gross  Annual  Revenues  <$1MM  Code- 
Use  the  following  codes  to  indicate  whether 
the  gross  annual  revenues  of  the  small 
business  or  farm  are  less  than  or  equal  to  $1 


million.  This  information  should  be 
determined  based  upon  the  revenues  upon 
which  your  institution  relied  in  making  its 
credit  decision. 

1— Yes 
2— No 

Supplemental  Instructions  for  Collection  of 
Data  in  Connection  With  SmaU  Business  and 
Small  Farm  Loans 

A.  Format 

Beginning  July  1, 1995,  financial 
institutions  required  to  report  small  business 
and  small  farm  loan  registers  are  to  collect 
information  on  the  racial,  ethnic,  and  gender 
make-up  of  applicants  or  borrowers  in 
connection  with  small  business  and  small 
farm  loans.  If  you  take  a  written  application, 
you  should  list  questions  regarding  the 
percent  of  minority  and  gender  ownership  on 
your  loan  application  form  or  on  a  separate 
form  completed  by  the  applicant  in 
conjunction  with  an  application.  If  you  do 
not  take  a  written  application,  you  should 
request  the  information  at  an  appropriate 
time  during  the  application  or  origination 
process;  you  must  request  the  information  for 
each  loan  you  originate  even  if  you  did  not 
take  a  written  application.  If  you  neither  take 
a  written  application  nor  (uiginate  the  loan, 
you  do  not  have  to  request  the  infcMrmation. 
See  the  sample  form  for  recommended  format 
and  language.  This  infonnation  is  to  be 
maintained  in  the  institution's  in-house  loan 
files.  This  information  is  not  to  be  reported 
to  the  agency,  but  is  to  be  used  to  complete 
the  small  business  and  small  form  loan 
register. 

B.  Procedures 

1.  You  must  ask  for  this  information,  but 
cannot  require  the  applicant  or  borrower  to 
provide  it.  You  may  not  consider  whether  or 
not  an  applicant  or  borrower  has  provided 
this  information  in  making  your  decision 
whether  to  extend  credit  or  in  setting  the 
terms  of  credit. 

2.  If  the  applicant  or  borrower  chooses  not 
to  provide  the  information,  note  this  fact  on 
the  form. 

3.  Inform  the  applicant  or  boirower  that  the 
Federal  government  is  requesting  this 
information  in  order  to  monitor  compliance 
with  Federal  statutes  that  prohibit  lenders 
from  discriminating  on  these  bases. 

BILUNQ  COOES:  OCC  M10-39-P  (2S%>;  Bo««  t^O- 
01-P  (2SS):  FDIC  •714-01-P  (29%);  OT8  t720-0^-P 
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C.  Sample  data  coUeaionform 


INFORMATION  FOR  GOVERNMENT  MONITORING  PURPOSES 


The  following  infonnation  is  requested  by  the  federal  govemmcM  for  certain  types  of  loans  in 
order  to  raonilor  the  lender's  compiiance  with  equal  credit  opportunity,  fair  housing,  community 
reinvestment  and  home  mortgage  disclosure  laws.  You  are  not  required  to  furnish  this 
mformaucm,  but  are  encouraged  to  do  so.  The  law  provides  that  a  lender  may  not  discriminate 
on  the  basis  erf  this  information,  or  on  whether  you  choose  to  furnish  it.  If  you  do  not  wish  to 
ftjrmsh  the  information,  please  check  the  appropriate  box  below  and  do  not  provide  any  further 
infonnation.  If  your  business  or  farm  is  publicly  traded  (i.e.  has  securities  registered  under 
Section  12(g)  of  Securities  Exchange  Act  of  1934  or  has  more  than  100  shareholders),  please 
check  the  appropriate  box  below  and  do  not  provide  any  further  infonnation 


D 
D 


I  do  not  wish  to  furnish  this  information 

Publicly  traded  (i.e.  has  securities  registered  under  Section  12(g)  of  the  Securities 

Exchange  Act  of  1934  or  has  more  than  100  shareholders) 


Indicate  m  the  boxes  below  the  percentage  of  the  business  or  farni  that  is  owned  by  individuals 
m  each  of  the  racial  and  ethnic  groups  listed.  The  percentages  for  the  different  racial  and  ethnic 
categones  should  total  100%.  Also  indicate  the  percentage  of  the  business  or  fann  that  is  owned 
by  female  individuals  and  the  percenuge  that  is  owned  by  male  individuals.  The  female  and 
male  percentages  should  toul  100%. 


r 


Race  or  National  Origin 


1 -American  Indian  or  Alaslcan  Native 


2-Asian  or  Pacific  Islander 


%  OH-nership 


3-Black  (not  of  Hi^anic  origin) 


4-Hispanic 


5-White  (not  of  Hispanic  or^n) 


6-Other 


GcMer 


1 -Female 
2~Maie 


%  Ownership 
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Instructions  for  Completion  of  the  Open-  and 
Closed-end  Consumer  Loan  Registers 

This  form  contains  the  instructions  for 
completion  of  the  Loan  Registers  for  Open- 
End  Consumer  Loans  and  Closed-End 
Consumer  Loans.  These  registers  are  used  in 
conjunction  with  the  collection  of  this 
information  as  part  of  the  CRA  data 
collection  process.  The  registers  and  these 
instructions  are  to  be  used  to  provide  the 
format  in  which  the  data  should  be 
maintained.  The  data  must  be  maintained  in 
machine-readable  form.  If  you  wish  to 
maintain  the  data  in  an  alternative  format, 
you  must  obtain  approval  from  your  primary 
supervisory  agency. 

/.  Who  May  Maintain  a  Register 

Any  insured  bank  or  thrift  may,  at  the 
institution's  option,  collect  and  maintain  this 
information  for  loans  outstanding  beginning 
December  31, 1995.  You  need  only  provide 
information  on  borrower  location  and  gross 
annual  income  for  loans  for  which 
applications  were  submitted  after  July  1, 
1995.  For  loans  for  which  applications  were 
submitted  before  that  date,  you  may  enter 
"N/A"  for  borrower  location  and  gross 
annual  income. 

//.  Types  of  Loans  to  be  Recorded 

If  you  collect  and  maintain  information  on 
your  consumer  loans  for  consideration  in 
your  CRA  evaluation,  you  must  provide  data 
on  all  consumer  loans  outstanding  included 
in  the  aggregate  consumer  loan  figure  on  your 
December  31  Report  of  Condition  and 
Income. 

Your  institution  should  decide  on  the 
procedure  it  wants  to  follow  for  collection  of 


the  data.  Keep  in  mind  that  data  recorded  on 
the  registers  are  outstandings  as  of  December 
31  and  not  originations  as  are  reported  for 
some  other  regulatory  purposes.  Your 
institution  may  collect  the  data  on  separate 
registers  at  different  branches,  but  is  required 
to  maintain  the  data  on  separate  registers  fw 
each  of  the  different  consumer  loan  types 
(open-end  and  closed-end).  Make  sure  the 
loan  numbers  are  unique. 

///.  Instructions  for  Completion  of  Register 
Loan  Information 

1.  Loan  Number— Enter  an  identifying 
number  that  can  be  used  to  retrieve  the  loan 
file.  It  can  be  any  number  (not  exceeding  25 
characters).  Use  letters,  numerals,  or  a 
combination  of  both.  Make  sure  that  all 
numbers  are  unique  within  the  institution.  If 
registers  contains  data  for  branch  offices,  for 
example,  use  a  letter  or  a  numerical  code  to 
identify  the  loans  of  different  branches  or 
assign  a  certain  series  of  numbers  to 
particular  branches  to  avoid  duplicate 
numbers.  The  use  of  the  borrower's  tax-payer 
identification  number  or  social  security 
number  is  strongly  discouraged  for  privacy 
reasons. 

2.  Outstanding  Loan  Amount— Enter  the 
outstanding  loan  amount  (balance)  as  of 
December  31.  Show  the  amount  in  thousands 
rounding  to  the  nearest  thousand.  Do  not 
report  loans  with  balances  below  S500.  For 
example,  a  loan  with  a  balance  of  S500 
would  be  rounded  to  Si. 000;  a  loan  balance 
of  $50,300  would  be  rounded  to  550,000;  and 
a  balance  of  $15,700  would  be  rounded  to 
S16.0O0. 


Borrower  Information 

For  each  loan,  identify  the  location  of  the 
borrower.  Consumer  loans  are  located  in  the 
census  tract  or  block  numbering  area  where 
the  borrower  resides. 

1.  MSi4— For  each  loan  in  a  MSA,  indicate 
the  location  of  the  loan  by  the  four  digit  MSA 
number.  Enter  only  the  MSA  number,  not  the 
MSA  name.  Use  MSA  boundaries  that  were 
in  effect  on  January  1  of  the  calendar  year  for 
which  you  are  reprating.  A  listing  of  MSAs 

is  available  from  your  regional  supervisory 
agency.  (In  these  instructions,  the  terra  MSA 
refers  to  metropolitan  statistical  area  or 
primary  metropolitan  statistical  area.)  For 
loans  outside  MSAs,  enter  "N/A". 

2.  State  6-  County— Vse  the  Federal 
Information  Processing  Standard  (FIPS)  two- 
digit  numerical  code  for  the  state  and  the 
three-digit  numerical  code  for  the  county. 
These  codes  are  available  from  your  regional 
supervisory  agency.  Do  not  use  the  letter ' 
abbreviations\ised  by  the  United  States 
Postal  Service. 

3.  Census  Tract/Block  Numbering  Area- 
Enter  the  census  tract  number  or  block 
numbering  area  from  the  U.S  Census 
Bureau's  Census  Tract/Street  Index  for  the 
most  recent  census  reporting  period.  For 
addresses  not  listed  in  the  index,  consult  the 
Census  Bureau's  census  tract  outline  maps. 

4.  Cross  Annual  Income— Enter  the  gross 
annual  income  upon  which  your  institution 
relied  in  making  the  credit  decision  Round 
all  dollar  amounts  to  the  nearest  thousand. 

BILLING  C006S:  OCC  ai0-33.)>  (25%);  B<Mrd  6210- 
01-*>  (25%);  FtHC  ITI**!.^  0T8  672O.01.P  (2$%) 
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Instructions  for  complet  on  of  community  developnient  loan  data  reporting 
form 


This  form  contains  the 
Development  knding  activity 
information  as  part  of  the  CR>^ 
be  used  to  provide  fonnat  to 
electronically  consistent  with 
Condition  and  Income.   Data 
1995. 


instructions  for  completion  of  the  form  for  reporting  Community 

This  form  is  used  in  conjunction  with  the  reporting  of  this 

data  collection  process.  The  form  and  these  instructions  are  to 

the  data  to  be  reported.    The  actual  data  are  to  be  submitted 

requirements  for  filing  of  the  institution's  December  31  Report  of 

iiust  be  provided  for  loans  outstanding  beginning  December  31, 


Community  development  loan  means  a  loan  (including  a  line  of  credit,  commitment,  or  letter 
of  credit)  that  addresses  affoi  iable  housing  (including  multifamily  rental  housing)  or  other 
community  economic  development  needs  not  being  met  by  the  private  maricet;  provided  the  loan: 
(1)  primarily  benefits  low-  or  moderate-income  individuals,  businesses  or  farms  with  gross 
annual  revenues  less  than  or  ei  lual  to  $1  million,  or  businesses  or  farms  that  qualify  as  small 
businesses  under  a  Small  Business  AdmiR'«tration  program;  (2)  has  not  been  reported  or 
collected  by  the  bank  or  one  of  its  affiliates  as  a  home  mortgage  loan,  small  business  loan,  small 
farm  loan,  or  a  consumer  loan  pursuant  to  12  CTR  Part  345,  unless  it  is  a  multifamily  loan;  and 
(3)  except  in  the  case  of  a  whol  isale  or  limited  purpose  bank,  benefits  the  bank's  service  area(s) 
or  a  broader  statewide  or  regie  nal  area  that  includes  the  bank's  service  area(s). 

1.  NUMBER  OF  COMMWNnJ  DEVELOPMENT  LOANS  OUTSTANDING.  Enter  the 
number  of  outstanding  Commupity  Development  loans  as  of  December  31. 

2.  DOLLAR  AMOUNT  OF  tOMMUNTTY  DEVELOPMENT  LOANS  OUTSTANDING.  Enter 
the  aggregate  amount  of  outsta  iding  Community  Development  loans  as  of  December  31. 

COMMUNITY  DEVELOPMENT  LOAN  DATA  REPORTING  FORM 


Name  of  Reporting  Instimtion 


City,  State,  ZIP 


Reponer's  Identification  Nupiber 

'    I    '    '    I    ' 


Agency 
Code 


I       I       I       I      . 


Number  of  Community  Develo  )ment  Loans  Outstanding 
Dollar  Amount  of  Community  >cvclopmcnt  Loans  Outstanding 


BiLUNG  COOES:  OCC  4»10-39-P  (29%);  Board  UIO- 
Oi-P  (29%);  RMC  tMI-OI-P  (25%);  OTS  672»-01-P 
P9%J 
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By  order  of  th«  Boanii  of  Directors  e£the 
Federal  Deposit  Insurance  Corporatiair. 

Dated:  September  26. 1994. 
Robert  E.  FelulBaBi 
Acting  Exeaitive  Secretary 

OFFICE  OF  TMRIFT  SUPERVlSIOfi 

12  CFK  CHAPTER  V 

For  tlie  reasons  outlined  in  the  joint 
preamble,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
12  CFR  chapter  V  as  set  forth  below: 

PARTsea*— coMwuwmr 

REINVESTMENT 

1.  The  authority  citation  for  part  563« 
is  revised  to  read  as  follows: 

Authocity:  12  U.S.C  1462a.  1463. 1464, 
1467a.  1814, 1816. 1818.  l«28(c).  and  2901 
through  2907. 

2.  Part  563e  is  amended  by  adding 
subparts  A  through  D  and  appendices  A 
through  C  following  §^563e. 8  to  read  as 
follows: 

Sul>pari  A— Gemral; 

Sec. 

563e.ll    Authority,  coaununity 

reinvestment  obligation,  purposes  and 

scope. 
563e;12    Dfeftnitions. 

Subpart  B— Standards  for  Assessing 


563e.21    Assessment  tests  and  ratings,  in 

genemL 
S63e.22 


5Me.23    Investment  test. 

563e.24    Service  test. 

5%3e.25r   Community  development  test  for 

wholesale  OF  limited'  purpose  savings 

assoGialioiiK 
563e.26    Small  savings  association 

assesament  standu'ds. 
563e;27    Strategic  plan  assessment. 
563e.28    Assigned- ratings. 
563e.29    Effect  of  ratings  on  applications. 

Sut>partC— Records,  Riepofliiijand 

Ol9CIOSUf&  FfB^fUuSindltS 

563e.41    Service- area  dblioeatiun. 
563e;42.    Data  collection  and:  repotting. 
563e.43<    Public  Gle  and  disclosure. 
5636.44    PublJcnotice  b>-  saviiigs- 

associations. 
563e.45    Publication  of  planned 

examination  schedule. 

Support  l>-^ransHief»  Rutes 

.StKle-Sl    Tiansition  role!). 

Appendix  A  t»Part  SKe^-RiBtiiigs 

Appendix  B  to  Part  S«a»-CBA  Notice 

AppinftiCl»Pfcft563»— ClMLowrBta 
FwaMl 


Subpart  A— Ganeraf 

§5l8«.n   Aulltority,  communis 
reinvesttiMnroMiviMeo.  puipaaesand 
seopa. 

(a)  Authority.  The  provisions  of  this 
part  are  issued  under  the  Communitv 
Remvesttnent  Act  of  1977  (CRAJ.  as ' 
amended  (12  U.S.C.  2901etseq.)x 
section  S^^as  amended,  and  sections  3. 
4,  and  10,  as  added,  o£  the  Home 
Owners'  Loan  Act  of  1933  (12  U.S.C. 
1462a.  1463. 1464.  and  1467a);  and 
sections  4.  6,  8,  and  18(c).  as  amended 
of  th*  Federal  Deposit  Insurance  Act  (12 
U.S.C  1814, 1816, 1818, 1828(c)). 

(b)  Community  reinvestment 
obligation.  Savings  associations  have  a 
continuing  and  affirmative  obligation  to 
help  meet  the  credit  needs  of  their 
communities,  including  low-  and 
moderate-income  areas,  consistent  with 
safe  and  sound  operations. 

(c)  Purposes.  The  purposes  of  this  part 
are  to  iaoplemeat  the  commuQity 
reinvestment  obligation  of  savings 
associations;  to  explain  how  the  Office 
of, Thrift  Supervision  (OTS)  assesses  the 
performance  of  savings  associations  in 
satisfying  the  community  reinvestment 
obhgation;  and  to  describe  how  that 
performance  is  taken  into  account  Ui 
ceFtain  applications. 

(d)  Scope.  This  part  applies  to  all 
savings  associations  as  defined  in 
.S61.43  of  this  subchapter. 

§5636^12    Dennitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Affiliate  means  any  company  that 
controls,  is  controlled  by,  or  is  imder 
common  control  with  anothercompany. 
For  purposes  of  this  part,  the  term 
"control''  has  the  meaning  gi-vea  to  that 
term  in  12  U.S.C.  1841(a)(2).  anda 
company  is  under  common  control  with 
another  company  if  both  companies  are 
directly  or  indirectly  controlledby  the 
same  company. 

(b)  i4feo  median  income  means  the 
median  family  income  for  the  MSA  in 
which  a  person  orgeography  is  located 
or,  in  the  case  of  a  person  or  geography 
located  outside  an  MSA,  the  higherof 
the  count>'  median  family  income  or  the 
statewide  nonmetropolitan  median 
famHy  income. 

(c)  Automated  teller  machine  (AT\fl 
means  an  automated,  unstaffed  banking 
facility  with  a  Rxed  site  owned  or 
operated  by  or  operated  exclusively  for 
the  savings- association  at  which 
deposits  are  received,  cash  dispersed,  or 
money  lent. 

(dTBwwT/r  means  a  staffed  banking 
facility  ^shared  or  unshared)  licensed  as 
a  lyaicfr  wich'  a  fixed  site  at  which 
deposits  are  received,  checks  paid,  or 


money  lent,  including  a  mini-branch  in 
a  grocery  store  or  a  branch  operated  in 
conjunction  with  any  other  local 
business  or  nonprofit  organization, 
(e)  Community  de\'ehpment  loan 
means  a  loan  (including  a  line  of  credit, 
commitment,  or  letter  of  credit)  that 
addresses  affordable  housing  (including 
multifamily  rental  housing)  or  other 
community  economic  development 
needs  not  being  met  by  the  private 
market;  pro\'ided  the  loan: 

(1)  Primarily  benefits  low-  or 
moderate-income  individuals, 
businesses  or  farms  with  gross  annual 
revenues  less  than  or  equal  to  $1 
million,  or  businesses  or  farms  that 
qualify  as  small  businesses  under  a 
Small  Business  Administration 
program; 

(2)  Has  not  been  reported  or  collected 
by  the  savings  association  or  one  of  its 
affiliates  asa  home  mortgage  loan,  small 
business  loan,  small  farm  loan,  or  a 
consumer  loan  pursuant  to  §  ."5636.42  of 
this  part,  unless  it  is  a  nmhifamily 
dwelling  loan  (as  described  in 
Appendix  A  to  12  CFR  Part  203);  and 

(3)  Except  in  the  case  of  a  wholesale 
or  limited  purpose  savings  association, 
benefite  the  savings  association 'is  service 
area(s)  or  a  broader  statewide  or  regional 
area  that  includes  the  savings 
association's  senice  area(s). 

(0  Consumer  loan  means  a  loan 
extended  to  one  or  more  individuals  for 
household,  family,  or  other  personal 
expenditures:  provided  the  hjan  is  not 
secured  by  real  estate  and  is  not  used  for 
the  purpose  of  purchasing  or  carrying 
securities. 

(g)  Geography  means  a  census  trat:t 
delineated  by  the  United  States  Bureau 
of  the  Census  in  the  most  recem 
decennial  census,  or  a  block  numbering 
area  delineating  a  small  statistical 
subdivision  where  a  census  tract  has  not 
been  established. 

(h)  HMDA  means  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  et  seq.). 

(i)  Home  mortgage  loan  means  a 
mortgage  loan  as  defined  in  section 
303(1)  of  HMDA  (12  U.S.C.  2802(1))  and 
imjplementing  regulations. 

(j)  Income  level— {1)  Low-income 
means,  in  the  case  of  a  person,  an 
individual  income,  or  in  the  case  of  a 
geography,  a  median  family  income, 
that  is  less  than  50  percent  of  the 
adjusted  area  median  income,  with 
adjustments  to  take  into  account  family 
size  and  the  prevailing  Hevels  of 
residential  housing  construction  costs  or 
unusually  high  or  low  family  incomes. 

(2)  Moderate-income  means,  in  the 
case  of  a  person,  an  individual  income, 
or  in  tJie  case  of  a  geography,  a  median 
family  income,  that  is  at  least  SO-  percent 
and  less  than  80-  percent  of  the  adjusted 
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area  median  income,  with  adjustments 
to  take  into  account  family  size  and  the 
prevailing  levels  of  residential  housing 
construction  costs  or  unusually  high  or 
low  family  incomes. 

(3)  Middle-income  means,  in  the  case 
of  a  person,  an  individual  income,  or  in 
the  case  of  a  geography,  a  median  family 
income,  that  is  at  least  80  percent  and 
less  than  120  percent  of  the  adjusted 
area  median  income,  with  adjustments 
to  take  into  account  family  size  and  the 
prevailing  levels  of  residential  housing 
construction  costs  or  unusually  hi^  or 
low  family  incomes. 

(4)  Upper-income  means,  in  the  case  ■> 
of  a  person,  an  individual  income  or,  in 
the  case  of  a  geography,  a  median  family 
income,  that  is  120  percent  or  more  of 
the  adjusted  area  median  income,  with 
adjustments  to  take  into  account  family 
size  and  the  prevailing  levels  of 
residential  housing  construction  costs  or 
unusually  high  or  low  family  incomes. 

(k)  Limited  purpose  savings 
association  means  a  savings  association 
that  offers  only  a  narrow  product  line 
(such  as  credit  cards  or  automobile 
loans)  to  a  national  or  regional  market 
and  has,  pursuant  to  a  written  request, 
been  designated  by  the  OTS  as  a  limited 
purpose  savings  association,  as 
provided  in  §  563e.25  of  this  part. 

(1)  Loan  location.  A  loan  is  located  in 
a  geography  as  follows: 

(1)  A  consumer  loan  is  located  where 
the  borrower  resides; 

(2)  A  home  mortgage  loan  is  located 
where  the  property  to  which  the  loan 
relates  is  located; 

(3)  A  small  business  or  small  farm 
loan  is  located  where  the  main  business 
facility  or  farm  is  located  or  where  the 
loan  proceeds  otherwise  will  be  applied, 
as  indicated  by  the  borrower. 

(m)  Loan  production  office  means  a 
staffed  banking  facility  that  is  accessible 
to  the  public,  and  provides  lending- 
related  services  such  as  loan 
information  and  applications,  but  is  not 
a  branch. 

(n)  MSA  means  metropolitan 
statistical  area  or  primary  metropolitan 
statistical  area,  as  deHned  by  the 
Director  of  the  Office  of  Management 
and  Budget. 

(o)  M/norify  means  an  individual  who 
is  an  American  Indian  or  Alaskan 
Native,  an  Asian  or  Pacific  Islander,  a 
Black,  or  of  Hispanic  origin  as  provided 
in  the  Office  of  Management  and 
Budget's  Statistical  Policy  Directive  No. 
15,  Race  and  Ethnic  Standards  for 
Federal  Statistics  and  Administrative 
Reporting. 

(p)  Minority-owned  business  means  a 
business,  including  a  farm,  that  is  more 
than  50  percent  owned  by  one  or  more 
minority  individuals,  and  that  has  not 
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ssued  any  securities  registered  under 
!  lection  12(g)  of  the  Securities  Exdiange 
■  ct  of  1934  (15  U.S.C.  78a  et  seq.)  and 
as  100  or  fewer  shareholders, 
(q)  Service  area  means  a  geographical 
a  delineated  in  accordance  with 
563e.41  of  this  part, 
(r)  Small  savings  association  means  a 
vings  association  with  total  assets  of 
s  than  $250  million  that  is: 

(1)  Independent;  or 

(2)  An  affiliate  of  a  holding  company 
i'ith  total  banking  and  thrift  assets  of 

3SS  than  $250  million, 
(s)  Small  business  loan  nteans  a  loan 
/iXh  an  original  amount  of  $1  million  or 
}ss  that  is  either  a  commercial  or 
[idusthal  loan  or  a  loan  secured  by 
1  lonfarm,  nonresidential  property. 

(t)  Small  farm  loan  means  a  loan  with 
i  n  original  amount  of  $500,000  or  less 
mat  is  a  loan  secured  by  farmland 
including  a  loan  to  finance  a  farm 
esidence  or  other  improvements),  a 
oan  to  finance  agricultural  production, 
(  r  any  other  loan  to  a  fanner, 
(u)  Women-owned  business  means  a 
usiness,  including  a  farm,  that  is  more 
lan  50  percent  owned  by  one  or  more 
1  tfomen,  and  that  has  not  issued  any 
)  ecurities  registered  under  Section  12(g) 
if  the  Securities  Exchange  Act  of  1934 
15  U.S.C.  78a  et  seq.)  and  has  100  or 
Bwer  shareholders. 

(v)  Wholesale  savings  association 
aeans  a  savings  association  that  is  not 
a  the  business  of  extending  home 
fiortgage,  small  business,  small  farm,  or 
consumer  loans  to  retail  customers,  and 
■as,  pursuant  to  a  written  request,  been 
designated  by  the  OTS  as  a  wholesale 
I  avings  association,  as  provided  in 
I  [  563e.25  of  this  part. 

Subpart  B— Standards  for  Assessing 
Pefformance 

1 5636.21    Assessment  tests  and  ratings,  in 
^neral. 

(a)  Assessment  tests  and  standards.  In 
( lonnection  with  an  examination  of  a 
avings  association,  the  OTS  shall  assess 
he  CRA  performance  of  the  savings 
I  issociation  as  follows: 

(1)  Lending,  investment,  and  service 
ests.  The  OTS  shall  apply  these  three 
ests,  as  described  in  §§  563e.22  through 
i63e.24  of  this  part,  in  evaluating  the 
>erformance  of  savings  associations, 
ixcept  as  provided  in  paragraphs  (a)(2), 
3)  and  (4)  of  this  section. 

(2>  Community  development  test  for 
vholesale  or  limited  purpose  savings 
issociations.  In  evaluating  the 
)erformance  of  wholesale  or  limited 
>urpose  savings  associations  (as  defined 
n  §  563e.l2  of  this  part),  the  OTS  shall 
ipply  the  community  development  test, 
IS  provided  in  §  563e.25  of  this  part. 


except  as  provided  in  paragraph  (a)(4)  of 
this  section. 

(3)  Assessment  standards  for  small 
savings  associations.  In  evaluating  the 
performance  of  small  savings 
associations  (as  defined  in  §563e.l2  of 
this  part),  the  OTS  shall  apply  the 
assessment  standards  for  small  savings 
associations  as  provided  in  §  563e.26  of 
this  part.  However,  a  small  savings 
association  may  elect  instead  to  be 
assessed  as  provided  in  paragraphs 
(a)(2)  and  (4)  of  this  section,  or  it  may 
elect  to  be  evaluated  under  paragraph 
(a)(1)  of  this  section  if  it  has  collected 
and  reported  the  data  required  for  other 
savings  associations  under 
§563e.42(a)(l)  of  this  part. 

(4)  Strategic  plan.  Any  savings 
association  may  elect  not  to  be  assessed 
by  any  tests  described  in  paragraphs 
(a)(1),  (2)  and  (3)  of  this  section  by 
submitting  to  the  OTS  and  receiving 
approval  of  a  strategic  plan  as  described 
in  §  563e.27  of  this  part. 

(b)  Assessment  context.  The  OTS 
shall  apply  the  tests  and  standards  in 
paragraph  (a)  of  this  section  in  the 
context  of  the  following  information: 

(1)  Demographic  data  on  median 
income  levels,  distribution  of  household 
income,  nature  of  housing  stock, 
housing  costs,  and  other  relevant  data 
pertaining  to  a  savings  association's 
service  area(s); 

(2)  Examiner-developed  information 
regarding  the  credit  needs  of  the  savings 
association's  service  area(s)  obtained 
from  community-based  organizations, 
state  and  local  governments,  economic 
development  agencies,  and  from  any 
information  the  savings  association  may 
choose  to  provide; 

(3)  The  savings  association's  product 
offerings  and  business  strategy  as 
determined  from  data  provided  by  the 
savings  association; 

(4)  Institutional  capacity  and 
constraints,  including  the  size  and 
financial  condition  of  the  institution, 
the  economic  climate  (national,  regional 
and  local),  safety  and  soundness 
limitations,  and  any  other  factors  that 
significantly  affect  the  savings 
association's  ability  to  lend  to  the 
different  parts  of  its  service  jarea(s); 

(5)  The  savings  association's  past 
performance  and  the  performance  of 
similarly-situated  lenders; 

(6)  The  savings  association's  public 
file,  as  described  in  §563e.43  of  this 
part,  and  any  signed,  written  comments 
about  the  savings  association's  CRA 
performance  submitted  to  the  savings 
association  or  the  OTS;  and 

(7)  Any  other  information  deemed 
relevant  by  the  OTS. 

(c)  Assigned  ratings.  The  OTS  shall 
assign  to  each  savings  association  one  of 


the  following  four  ratings  as^set  out  in 
§  563e.28i  of  this  part  and  Appendix  A 
of  thi»part-:  ''outstanding"; 
"satisfeGtory";  "needs  to  improve";  or 
"substantial  noneompliance"  based  on: 

(1)  The  results  of  tne  applicable 
assessment  test(s)  or  standards  or 
performance  under  an  approved 
.strategic  plian;  and 

(2)  Any  evidence  of  discriminatory  or 
other  illegal  credit  practices. 

(d)  Safe  and  sound  operations.  This 
part  and  the  CRA  do  not  require  any 
savings  association- to  make  loans  or 
investments,  or  to  provide  services  that 
are  inconsistent  with  safe  and  sound 
banking  operations.  Siavings 
associations  are  permitted  and 
encouraged' to  develop  and  apply 
flexible  underwriting  standards, 
consistent  with  safe  and  sound  banking 
operations,  for  loans  that  benefit  low-  or 
moderate-income  geographies  or 
individuals. 

(e)  Compliance  with  community 
reinvestment  obligation.  The  assigned 
ratings  reflect  the  extent  of  compliance 
or  noncompliance  with  the  community 
reinvestment  obligation  described  in 

§  563e.lT'(b)  of  this  part.  A  savings 
association  that  receives  an  assigned 
rating  of  "substantial'  noncompliance" 
shall  be  subject  to  enforcement  actions 
pursuant  to  12  U  S.C.  1818. 


§563ei2B    Lencttng.  IbsL 

(a)  Scopeo/testd); The  lending  test 
evalnatesa  srariiigs  associat  ion's 
performance  in  helping  to  meet  the 
credit  needs :o£  its  service  area(s) 
thsougb:  iis:  lending  a:tivities,  as 
measured  by  hcaaa  moctgage 
originatione  and  purchases,  small, 
business,  and  small' feim  loans 
outstanding,  and  comniumty 
development  loois  outstanding.  At  the 
savings  association's  option,  the  lending 
test  wilt  also  evaluate  the  sauings 
as80cialiott)'s  GDnsumM"  louis 
outstanding  and  anjc  otberloan 
distribution  data  t^  savings  association 
may  choose-tO' provide  ^uch  as^data  on 
extensions  of  Unesof  credit, 
commitaiants;  and'  letters  of  credit: 

(2}i  Wban  evaloadng:  a  swings 
associatioofs  OHeraU  lending. 
perfiHanaace.  tbe  OTS  shall  weigh  its. 
assessmenteof  the  savings  association's 
home  aottgage  tendJag.  small  business 
andifloalifani  leading;  and  (at  the 
savings  anaorintinit's:  optLon):consunier 
lending-  to^  reflect  the  relative 
im  portaace  oi  each  category  of  lending 
to  the  savings  associatiofr's  overall 
business^ 

(3)  Tha-ClfCSsfaali  weigh  tlie-savings 
assodatiaB's^conunumty  diavelopment 
lending  accaariiQg,tD  tiaedusactnistics. 
nnd  needs  of  the  sayings  assosialMwii'fe 


service  araefs),  the  capacity  and 
constraints- of  the  savings  asaociatibn. 
and  the  opportunities- available  to  the 
savings  association  fordtis  lending. 

(b)  Assessment  criteria.  The  OTS  shall 
evaluate  ai savings  association's  lending 
perfionnance  pursuant  to  the  following 
criteria; 

(1)  Geographic  distribution.  The 
geographic  distrihution  of  the  savings 
association's  lending  (based  on  tiie 
location  of  the  loan  as  provided  in 

§  563e-12  of  this  part),  including: 

(i)  The  proportion  of  total  lending  in 
the  savings  association's  service  area(s); 

(ii)  The  dispersion  of  lending 
throughout  the  savings  association's 
service  areats);  and 

(iii)  The  number  and  amount  of  loans 
in  low-,  moderate-,  middle-,  and  upper- 
income  gec^iaphies  in  the  savings 
association's  service  area(s): 

(2)  Borrower  characteristics.  The 
distribution.,  particularly  in  the  savings 
association's  ser\'.ice  area,  of  the  savings 
association's  lending,  (based  on 
borrower  characteristics),,  including: 

(i)  The  number  and  amount  of  home 
mortgage  loans  to  low-,  moderate-, 
middle-,  and  upper-income  individuals; 

(ii)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
businesses  and  farms  with  gross  annual 
revenues  less  than  or  equal  to  $1 
million; 

(iii)  The  number  and  amount  of  small 
business  and  small  farm  loans  by  size  of 
loan;  and 

(iv)'Arthe  savings  association's 
option,  the-numberand  amount  of 
consumer  loans  to  Itjw-,  moderate-, 
middle-,  and  upper^income  individuals; 

(3)  Community  development  lending. 
The  savings  association's  corranunity 
development  lending,  including  the 
number  andmnount  of  community 
development  l<oans  outstanding,  their 
complexity  and  innovativeness,  and  the 
number  and  fflnount  of  lines  of  credit, 
commitments,  and  fetters  of  credit  for 
community  development  purposes;  and 

(4)  Innovative  oc  flexible  lending 
practices.  The  savings  association's  use 
of  innovative  orfHsxible  lending 
practices  (&  address  the  credit  needs  of 
low-  or  tBodiBretesneomeindividiials  or 
geographies. 

(c)  AffHiatelea^ng.  (1)  The  OTS 
shall,  iithe  savings,  association  elects, 
consider  in  its  assessment  of  a  savings 
association's^lendiag  paribmiance  under 
this  section  lending  by  m affiliate  of  the^ 
savings  association,  if  the  savings 
associatiDO.  or  its  affiliate,  reports  or 
collects  the  lending- datai  pursuant  to* 
§563e.42o£  dais  part. 

(2j  The-  cms  may  considen  in  its. 
a-SsmUtiBHnf,  laririing  hyp  gamit|^ 
associeiioa'k^affiiiate  even  if  tfae-sffitisgs 


association  has.  chosen  not  to  have  the 
affiliate's  lending  considered  if  the  OTS 
determines  that  this  lending  is  integral 
to  the  business  of  the  savings 
association. 

(3)  Consideration  of  affiUate  lending 
shall  be  subject  to  the  following 
constraints: 

(i)  No  affiliate  may  claim  the  same 
loan  as  another  institution;  and 

(ii)  If  the  OTS  considers  loans  within 
a  particular  lending  category  (e.g..  home 
mortgage,  small  business,  small  farm. 
consumer  orconmninity  development 
lending)  made  by  one  or  more  of  the 
savings  association's  affiliates  in  a 
particular  service  area,  the  OTS  shall 
consider  all  the  loans  within  that 
lending  category  made  by  all  of  the 
savings  associatioa's  affiliates  in  that 
particular  service  area^ 

(d)  Consortia  and  third^party  lending. 
Community  dB\-elopment  loans  made 
through  consortia  in  which  the  savings 
association  participates  or  through  third 
parties  in  which  the  savings  association 
has  invested: 

(1)  Shall  be  considered  under  the 
lending  test  if  the  savings  association 
elects,  pnovided  the  data  pertaining  to 
these  loans  aat  reported  by  the  savings 
association  under  the  applicable 
provisions  of  §  563e.42  of  this  part;  and 

(2)  May  b»  allocated  among 
participants  or  investors  as  they  choose 
for  purposes  of  the  lending  test, 
provided  that  no  participant  or  investor 
claims  the  same  loan  or  part  of  a  loan 
as  another  participant  or  investor,  or 
claims  in  the  aggrogate  greater  than  its- 
percentage  share  (based  on  the  level  of 
its  participation  or  investment)  of  the 
total  loans  made  by  the  consortium  or 
third  party. 

(e)'  Lending  petfotumncs  rating.  The 
OTS  shall  rate  a  sauings  association's 
lending  performance  as  provided  in 
Appendix  A  of  this  part. 

§563e.23    toveatmanttaet 

(a)  Scope  of  test  "Fbe  investment  ti^ 
evaluates  tike  degree  to  which,  a  savings 
assodation  is  helping  to  meet  the  credit 
needs:of  its-sendee  area(s)  through 
qualified  iorestments.  To  be  considered 
under  this  test  the  qualified 
investments,  of  a-  savings  associatian 
must  benefit  its  service  aee(s)  or  a 
broader  statewide  orie^nal  geographic 
area  that  inckidin.the  savings. 
associat  i  on 's  service  arBa(s). 

0j)  Qualifieti  investments.  (1) 
Qualified  investanuub  ace  lawhU 
investments,. deposits;  membecship' 
shares  in  a  credit  union,  or  grants  that: 

(i)  Pomaiiiy  benefit  law^  or  moderate- 
income  ia<fi.vidttala.  basinessas  or  fenns 
with  grossaomiai  mrefflws  less  than  or 
equal  to  SI  miihonv.  or  businesses  or 
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fanns  that  qualify  as  small  businesses 
under  a  Small  Business  Administration 
program;  and 

(ii)  Address  affordable  housing 
(including  multifamily  rental  housing) 
or  other  community  economic  " 
development  needs  that  are  not  being 
met  by  the  private  market. 

(2)  Donating,  selling  on  favorable 
terms,  or  making  available  on  a  rent- 
firee  basis  any  branch  of  the  savings 
association  that  is  located  in  any 
predominantly  minority  neighborhood 
to  any  minority  depository  institution  or 
v\fomen's  depository  institution  (as 
defined  in  12  U.S.C.  2907(b))  shall  be 
considered  under  the  investment  test. 

(3)  Activities  considered  under  the 
lending  or  service  tests  may  not  be 
considered  under  the  investment  test. 

(4)  At  a  savings  association's  option, 
the  OTS  shall  consider  in  its  assessment 
of  a  savings  association's  investment 
performance  a  qualified  investment 
made  by  an  affiliate  of  the  savings 
association,  provided  that  the  qualiHed 
investment  is  not  claimed  by  any  other 
institution. 

(c)  Assessment  criteria.  The  OTS  shall 
evaluate  the  investment  performance  of 
a  savings  association  pursuclnt  to  the 
following  criteria: 

(1)  The  dollar  amount  of  qualified 
investments  that  directly  address  credit 
needs; 

(2)  The  use  of  innovative  or  complex 
qualified  investments  to  support 
community  development  initiatives; 
and 

(3)  The  degree  of  responsiveness  to 
credit  and  community  economic 
development  needs. 

(d)  Investment  performance  rating. 
The  OTS  shall  rate  a  savings 
association's  investment  performance  as 
provided  in  Appendix  A  of  this  part. 

§563e.24   Safvicatest 

(a)  Scope  of  test.  The  service  test 
evaluates  a  savings  association's  record 
of  helping  to  meet  the  credit  needs  of 
the  savings  association's  service  area(s) 
by  analyzing  both  the  availability  and 
responsiveness  of  a  savings  association's 
systems  for  delivering  retail  banking 
services  and  the  extent  and 
innovativeness  of  its  community 
development  services. 

(b)  Assessment  criteria — retail 
banidng  services.  The  OTS  shall 
evaluate  the  availability  and 
responsiveness  of  a  savings  association's 
systems  for  delivering  retail  banking 
services,  pursuant  to  the  following 
criteria: 

(1)  The  current  distribution  of  the 
savings  association's  branches  and 
ATMs  among  low-,  moderate-, 
middle-,  and  upper-income  geographies; 


(2)  In  the  context  of  its  current 
distribution  of  the  savings  association's 
branches  and  ATMs,  the  savings 
association's  record  of  opening  and 
closing  branches  and  ATMs, 
particularly  branches  and  ATMs  located 
in  low-  or  moderate-income  geographies 
or  primarily  serving  low-  or  moderate- 
income  in<^viduals; 

(3)  The  availability  of  alternative 
systems  for  delivering  retail  banking 
services  (e.g.,  banking  by  telephone  or 
computer,  mobile  branches  and  ATMs, 
ATMs  not  owned  or  operated  by  or 
operated  exclusively  for  the  savings 
association,  loan  production  offices,  and 
bank-at-work  or  by-mail  programs)  in 
low-  and  moderate-income  geographies 
and  to  low-  and  moderate-income 
individuals;  and 

(4)  The  range  of  services  provided  in 
low-,  moderate-,  middle-,  and  upper- 
income  geographies  and  the  degree  to 
which  the  services  are  tailored  to  meet 
the  needs  of  those  geographies. 

(c)  Assessment  criteria — community 
development  services. 

(1)  Community  development  services 
are  services  that: 

(i)  Primarily  benefit  low-  or  moderate- 
income  individuals,  businesses  or  farms 
with  gross  annual  revenues  less  than  or 
equal  to  Si  million,  or  businesses  or 
farms  that  qualify  as  small  businesses 
under  a  Small  Business  Administration 
program;  and 

(ii)  Address  affordable  housing 
(including  multifamily  rental  housing) 
or  other  community  economic 
development  needs  that  are  not  being 
met  by  the  private  market. 

(2)  The  OTS  shall  evaluate 
community  development  services 
pursuant  to  the  following  criteria: 

(i)  The  extent  to  which  the  savings 
association  provides  community 
development  services;  and 

(ii)  The  innovativeness  and 
responsiveness  of  community 
development  services. 

(3)  When  evaluating  a  savings 
association's  overall  service 
performance,  the  OTS  shall  weigh  the 
savings  association's  community 
development  services  according  to  the 
characteristics  and  needs  of  the  savings 
association's  service  area(s),  the 
capacity  and  constraints  of  the  savings 
association,  and  the  opportunities 
available  to  the  savings  association  to 
provide  community  development 
services. 

(4)  At  a  savings  association's  option, 
the  OTS  shall-consider  in  its  assessment 
of  a  savings  association's  service 
performance  a  community  development 
service  provided  by  an  affiliate  of  the 
savings  association,  provided  that  the 


commtmity  development  service  is  not 
claimed  by  any  other  institution. 

(d)  Service  performance  ratirtg.  The 
OTS  shall  rate  a  savings  association's 
service  performance  as  provided  in 
Appendix  A  of  this  part. 

§  5636.^   Community  development  test  for 
wtiolesale  or  limited  purpose  savings 
associations. 

(a)  Scope  of  test.  (1)  The  OTS  shall 
assess  the  degree  to  which  a  wholesale 
or  limited  purpose  savings  association 
(as  defined  in  §  563e.l2  of  this  part)  is 
helping  to  meet  the  credit  needs  of  its 
service  area(s)  under  the  community 
development  test  only  if  the  savings 
association's  v^-itten  request  to  be 
designated  as  a  wholesale  or  limited 
purpose  savings  association  has  been 
approved  by  the  OTS  before  the 
commencement  of  its  CRA  examination, 
and  the  designation  has  not  been 
revoked  either  at  the  request  of  the 
savings  association  or  at  the  OTS's  own 
initiative. 

(2)  The  community  development  test 
evaluates  the  record  of  a  wholesale  or 
limited  purpose  savings  association  in 
helping  to  meet  the  credit  needs  of  its 
service  area(s)  through  qualified 
investments,  community  development 
lending,  or  community  development 
services. 

(3)  For  purposes  of  the  community 
development  test  only,  community 
development  loans  include  small 
business  and  small  farm  loans  and  loans 
to  low-  and  moderate-income 
individuals  and  geographies,  whether  or 
not  reported  or  collected  by  the  savings 
association  or  one  of  its  affiliates  as 
home  mortgage  loans,  small  business 
loans,  small  farm  loans,  or  consumer 
loans,  pursuant  to  §  563e.42  of  this  part. 

(b)  Assessment  criteria.  The  OTS  shall 
evaluate  the  commimity  development 
performance  of  a  wholesale  or  limited 
purpose  savings  association  pursuant  to 
the  following  criteria: 

(1)  The  number  and  amount  of 
community  development  loans 
outstanding,  qualified  investments  (as 
defined  in  §  563e.23  of  this  part),  or 
community  development  services  (as 
defined  in  §  563e.24  of  this  part); 

(2)  The  use  of  innovative  or  complex 
qualified  investments,  community 
development  loans  outstanding,  or 
community  development  services  and 
their  connection  to  credit  needs;  and 

(3)  The  degree  of  responsiveness  to 
credit  and  community  economic 
development  needs. 

(c)  Indirect  activities.  The  OTS  shall, 
if  the  wholesale  or  limited  purpose 
savings  association  elects,  consider  in 
its  community  development 
performance  assessment: 
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(1)  Qualified  investments  or 
community  development  services 
provided  by  an  affiliate  of  the  savings 
association,  provided  the  investment  or 
services  are  not  claimed  by  any  other 
institution;  and 

(2)  Community  development  lending 
by  affiliates,  consortia  and  third  parties, 
subject  to  the  requirements  and 
limitations  in  §  563e.22(c)(3)  and  (d)  of 
this  part. 

(d)  Benefit  to  service  area(s) — (1) 
Benefit  inside  service  area(s).  For 
purposes  of  assessing  a  wholesale  or 
limited  purpose  savings  association's 
community  development  performance 
under  this  section,  the  OTS  shall 
consider  all  qualified  investments, 
community  development  loans 
outstanding,  and  community 
development  services  that  benefit  areas 
within  the  savings  association's  service 
area(s). 

(2)  Benefit  outside  service  area(s).  The 
OTS  shall  consider  the  qualified 
investments,  community  development 
loans  outstanding,  and  community 
development  services  provided  by  a 
wholesale  or  limited  purpose  savings 
association  that  benefit  areas  outside  the 
savings  association's  service  area(s)  only 
up  to  an  amount  equivalent  to  the 
amount  of  investments,  loans,  and 
services  considered  under  paragraph 
(d)(1)  of  this  section.  If  a  savings 
association  demonstrates  a  limited  need 
or  opportunity  for  these  investments, 
lending,  and  services,  in  its  service 
area(s),  the  OTS  may  exempt  the  savings 
association  from  all  or  part  of  this 
limitation. 

(e)  Community  development 
performance  rating.  The  OTS  shall  rate 
a  savings  association's  conmiunity 
development  performance  as  provided 
in  Appendix  A  of  this  part. 

§563e.26    Small  savings  association 
assessn>ent  standards. 

(a)  Scope  of  assessment.  The  OTS 
shall  assess  the  degree  to  which  a  small 
savings  association  is  helping  to  meet 
the  credit  needs  of  its  service  area(s) 
under  the  assessment  standards 
described  in  this  section. 

(b)  Assessment  criteria.  The  OTS  shall 
evaluate  a  small  savings  association's 
CRA  performance  pursuant  to  the 
following  criteria: 

(1)  The  savings  association's  loan-to- 
deposit  ratio,  adjusted  for  seasonal 
variation  and,  as  appropriate,  other 
lending-related  activities,  such  as  loan 
originations  for  sale  to  the  secondary 
markets  or  community  development 
lending  or  investment; 

(2)  The  percentage  of  loans  and.  as 
appropriate,  other  lending-related 


activities  located  in  the  savings 
association's  service  area(s); 

(3)  The  savings  association's  record  of 
lending  to  and,  as  appropriate,  engaging 
in  other  lending-related  activities  for, 
borrowers  of  different  income  levels  and 
businesses  and  farms  of  different  sizes; 

(4)  The  geographic  distribution  of  the 
savings  association's  loans  given  its 
service  area(s);  and 

(5)  The  savings  association's  record  of 
taking  action,  if  warranted,  in  response 
to  written  complaints  about  its 
performance  in  meeting  the  credit  needs 
of  its  service  area(s). 

(c)  Small  savings  association 
performance  rating.  The  OTS  shall  rate 
a  small  savings  association's 
performance  as  provided  in  Appendix  A 
of  this  part. 

S563e.27   Strategic  plan  assessment 

(a)  Alternative  election.  A  savings 
association  may  request  to  be  rated 
under  a  strategic  plan  rather  than  under 
the  lending,  service,  and  investment 
tests  (§§563e.22  through  563e.24  of  this 
part),  the  community  development  test 
(§  563e.25  of  this  part),  or  the  small 
savings  association  assessment 
standards  (§  S63e.26  of  this  part),  by 
submitting  to  the  OTS  a  strategic  plan 
as  provided  for  in  this  section.  A 
savings  association's  request  to  be  rated 
under  a  strategic  plan  is  not  approved 
until  the  OTS  approves  the  plan.  The 
OTS's  approval  of  a  strategic  plan  does 
not  affect  the  savings  association's 
obligation,  if  any.  to  report  data  as 
required  by  §  Fart  563e.42  of  this  part. 

(b)  Strategic  plans  in  general.  (1)  A 
plan  may  have  a  term  ofno  more  than 
five  years,  and  any  multi-year  plan  shall 
include  annual  interim  measurable 
goals  according  to  which  the  OTS  shall 
evaluate  the  savings  association's 
performance. 

(2)  A  savings  association  with  more 
than  one  service  area  may  prepare  a 
single  plan  for  all  of  its  service  areas  or 
a  plan  for  one  or  more  but  not  all  of  its 
service  areas. 

(3)  Affiliated  institutions  may  prepare 
joint  plans  if  the  plans  provide 
measurable  goals  for  each  institution. 

(c)  Public  participation  in  strategic 
plan  development.  Before  submitting  a 
plan  to  the  OTS  for  approval,  the 
savings  association  shall: 

(1)  Informally  seek  suggestions  from 
the  public  in  its  service  area(s)  while 
developing  the  plan; 

(2)  Once  the  savings  association  has 
developed  a  plan,  formally  solicit  public 
comment  on  the  plan  for  at  least  30  days 
by  publishing  notice  in  a  newspaper  of 
general  circulation  in  each  of  its  service 
areas;  and 


(3)  During  the  period  of  formal  public 
comment,  make  copies  of  the  plan 
available  for  review  at  all  offices  of  the 
savings  association  in  any  service  area 
covered  by  the  plan. 

(d)  Submission  of  plan.  The  savings 
association  shall  submit  its  plan  to  the 
OTS  at  least  three  months  prior  to  the 
proposed  effective  date  of  the  plan.  The 
savings  association  shall  also  submit 
with  its  plan  any  public  comments 
received,  and,  if  the  plan  was  revised  in 
light  of  the  comments  received,  the 
initial  plan  as  released  for  public 
comment. 

(e)  Plan  content— (1)  Measurable 
goals,  (i)  A  savings  association  shall 
specify  in  its  plan  measurable  goals  for 
helping  to  meet  the  credit  needs  of  each 
of  its  service  area(s)  covered  by  the  plan, 
particularly  the  needs  of  low-  and 
moderate-income  geographies  and  lovv- 
and  moderate-income  individuals, 
through  lending,  investment,  and  the 
provision  of  services,  as  appropriate. 

(ii)  A  savings  association  shall 
address  all  three  performance  categories 
and,  unless  the  savings  association  has 
been  designated  as  a  wholesale  or 
limited  purpose  savings  association, 
shall  emphasize  lending  and  lending- 
related  activities.  Nevertheless,  a 
different  emphasis,  including  a  focus  on 
one  or  more  performance  categories, 
may  be  appropriate  if  responsive  to  the 
characteristics  and  credit  needs  of  its 
service  area,  considering  public 
comment  and  the  savings  association's 
capacity  and  constraints,  product 
offerings,  and  business  strategy. 

(2)  Confidential  information.  The 
savings  association  may  submit 
additional  information  to  the  OTS  on  a 
confidential  basis,  but  the  goals  stated 
in  the  plan  shall  be  sufficiently  specific 
to  enable  the  public  and  the  OTS  to 
judge  fairly  the  merits  of  the  plan. 

(3)  Satisfactory  and  outstanding  goals. 
A  savings  association  shall  specify  in  its 
plan  measurable  goals  that  constitute 
"satisfactory"  performance.  A  plan  may 
specify  measurable  goals  that  constitute 
"outstanding"  performance.  In  order  to 
be  considered  for  an  "outstanding" 
performance  rating,  the  savings 
association  shall  submit  both 
"satisfactory"  and  "outstanding" 
performance  goals. 

(f)  Plan  approval— {!]  Timing.  The 
OTS  shall  act  upon  a  plan  within  60 
days  after  the  complete  plan  and 
required  accompanying  material  are 
submitted.  If  the  OtS  fails  to  act  within 
this  time  period,  the  plan  shall  be 
deemed  approved  unless  the  OTS 
extends  the  review  period  for  good 
cause. 

(2)  Public  participation.  In  evaluating 
the  plan's  goals,  the  OTS  shall  consider 
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the  public's  involvement  in  formulating 
the  pkn,  public  comment  on  the  plan, 
and  any  lespoitte  by  die  savings 
association  to  public  comment  on  the 
plan. 

(3)  Criteria  for  evaluating  fdan.  The 
OTS  shall  evahiate  a  plan's  measurable 
goals  using  the  following  criteria,  as 
appropriate: 

(i)  ^e  extent  and  breadth  of  lending 
or  lending-related  activities,  including, 
as  appro^iate,  the  distribution  of  loans 
among  diflerent  geographies,  businesses 
and  forms  of  different  sizes,  and 
individuals  of  different  income  levels, 
the  extent  of  community  development 
lending,  and  the  use  of  innovative  or 
flexible  lending  practices  to  address 
credit  needs; 

(ii)  The  amount  and  iimovativeness. 
complexity,  and  responsiveness  of  the 
savings  association's  qualified 
investments,  as  defined  in  §  S63e.23  of 
this  part;  and 

(iii)  The  extent  and  availability  of  the 
savings  association's  services, 
including,  as  appropriate,  the 
accessibility  of  retail  delivery  systems 
and  the  extent  and  innovativeness  of 
commimity  development  services,  as 
defined  in  S  563e.24  of  this  part. 

(g)  Pfan  amendment.  During  the  term 
of  a  plan,  the  savings  association  may 
petition  the  OTS  to  approve  an 
amendment  to  the  plan  on  grounds  that 
a  material  change  in  circvmistances  has 
made  the  plan  no  longer  appropriate. 
Any  amendment  proposed  shall  be 
developed  in  accordance  with  the 
public  participation  requirements  of 
paragraph  (c)  of  this  section. 

(h)  Strategic  plan  assessment.  The 
OTS  shall  approve  the  goals  and  assess 
performance  under  a  strategic  plan  as 
provided  for  in  Appendix  A  of  this  part. 

f563e.2t    AeatgiMd  ratings. 

(a)  Ratings  in  general.  Subject  to 
peiegraphs  (b),  (c),  and  (d)  of  this 
section,  the  OTS  shall  assign  to  a 
savings  association  a  rating  of 
"outstanding,"  "satisfactory,"  "needs  to 
improve,"  or  "substantial 
noncompliance"  based  on  the  savings 
association's  performance  under  the 
lending,  investment  and  service  tests, 
the  community  development  test,  the 
small  savings  association  assessment 
standards,  or  an  approved  strategic  plan, 
as  applicable. 

(bj  lending,  investment,  and  service 
tests.  The  OTS  shall  assign  a  rating  for 
a  savings  association  assessed  under  the 
lending,  investment,  and  service  tests  in 
accordance  with  the  procedures 
provided  in  Appendix  A  of  this  part  and 
the  following  principles: 

(1)  A  savings  association's  rating  on 
die  lending  test  diall  be  weired  so  as 
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to  count  for  at  least  50  percent  of  its 
assigned  rating; 

(2)  A  savings  assodation  that  receives 
an  "outstanding'*  rating  oo  the  lending 
test  shall  receive  an  assigned  rating  of 
at  least  "satisfactory"; 

(3)  A  savings  association  that  receives 
an  "outstanding"  rating  cm  the  Irading 
test  and  an  "outstanding"  rating  on 
either  the  service  test  or  the  investment 
test  shall  receive  an  assigned  rating  of 
"outstanding"; 

(4)  A  savings  association  that  receives 
an  "outstanding"  rating  on  both  the 
service  test  and  the  investment  test  and 
a  rating  of  at  least  "high  satisfactory"  on 
the  lending  test  shall  receive  an 
assigned  rating  of  "outstanding";  and 

(5)  No  savings  association  may  receive 
an  assigned  rating  of  "satisfactory" 
unless  it  receives  a  rating  of  at  least 
"low  satisfactory"  on  the  lending  test. 

(c)  Effect  of  evidence  of 
discriminatory  or  other  illegal  credit 
practices.  Evidence  of  discriminatory  or 
Other  illegal  credit  practices  shall 
adversely  affiect  the  OTS's  evaluati<m  of 
a  savings  association's  performance.  In 
determining  the  effect  on  the  savings 
association's  assigned  rating,  the  OTS 
shall  cmsider  the  nature  and  extent  of 
the  evidence,  the  potides  and 
procedures  that  the  savings  association 
has  in  place  to  prevent  discriminatory 

.  or  other  illegal  credit  practices,  any 
corrective  action  that  the  savings 
assodation  has  taken  or  has  committed 
to  take,  particularly  voluntary  corrective 
action  resulting  firaim  self-ass^sment. 
and  other  relevant  infcMination,  such  as 
the  savings  assodation 's  past  fair 
lending  performance. 

(d)  Effect  of  successive  "needs  to 
improve"  ratings.  A  savings  association 
that  would  oth«wise  receive  an 
assigned  rating  of  "needs  to  improve" 
shall  receive  an  assigned  rating  of 
"substantial  noncompliance"  if  the 
savings  assodation  received  no  better 
than  a  "needs  to  improve"  rating  on 
each  of  its  two  previous  examinations. 

§Se3e.29    Effect  of  ratings  on  appUcatfons. 

(a)  CRA  performance.  Among  other 
factors,  the  OTS  shall  take  into  account 
the  record  of  performance  undo*  the 
CRA  of  eadi  applicant  savings 
assodation,  and  for  applications  under 
section  10(e)  of  the  Home  Owners'  Loan 
Ad,  of  each  subsidiary  of  an  applicant, 
and  of  each  proposed  subsidiary  savings 
assodation,  in  considering  any 
application: 

(1)  For  establishment  of  a  domestic 
branch  or  other  fadlity  that  woidd  be 
authorized  to  take  deposits; 

(2)  For  relocation  of  the  home  office 
or  a  branch  office; 


(3)  For  meigar  or  consolidation  with 
or  the  acquisition  of  assets  «r 
assumption  of  liabilities  of  a  depositfHy 
institution; 

(4)  For  a  Federal  thrift  charter;  and 

(5)  For  acquisitions  subjed  to  section 
10(e]  of  the  Home  Owners'  Loan  Act 

(b)  Charter  application.  An  af^licant 
for  a  Federal  thrift  diarter  shall  submit 
a  description  of  how  it  will  meet  its 
QIA  objectives  when  the  application  is 
mada  In  considering  the  application, 
the  OTS  shall  take  the  description  into 
account  and  may  deny  or  condition 
approval  on  that  basis. 

(c)  Interested  parties.  In  considering 
CRA  performance  in  an  application 
described  in  paragraph  (a)  of  this 
section,  the  OTS  shall  take  into  account 
any  views  expressed  by  State  or  other 
Federal  finandal  supervisory  agencies 
or  other  interested  parties  which  are 
submitted  in  accordance  with  the 
applicable  public  comment  procedures. 

(d)  Denial  or  conditional  approval  of 
application.  An  applicant's  record  of 
performance  may  be  the  basis  for 
denying  or  conditioning  approval  of  an 
application  described  in  paragraph  (a)  of 
this  section. 

Sutipart  C— Records,  Reporting  and 
Disclosure  Requirements 

§563«.4l    Service  area  deNneation. 

(a)  In  general.  Subject  to  paragraphs 
(b)  and  (c)  of  this  section,  eadi  savings 
association  may  delineate  its  service 
area(s]  usii^  any  method  it  chooses 
provided  that  the  service  area(s): 

(1)  Oo(es)  not  reflect  illegal 
discrimination; 

(2)  Do(es)  not  arbitrarily  exdude  low- 
and  moderate- income  geographies, 
taking  into  account  the  savings 
assodation 's  size  and  financial 
condition  and  the  extent  of  its 
branching  network,  as  appropriate;  and 

(3)  Consist(s)  only  of  vmole  census 
tracts  or  block  numbering  areas. 

(b)  Savings  associations  that  are  not 
wholesale  or  limited  purpose  savings 
associations.  The  service  areais)  for  a 
savings  assodation  that  is  not  a 
wholesale  or  limited  purpose  savings 
association  (as  defined  in  §  563e.l2  of 
this  part): 

(1)  Shall  include  those  geographies  in 
the  local  areas  around  a  savings 
association's  branches  and  deposit- 
taking  ATMs  ia  which  the  savings 
association  has  originated  or  had 
outstanding,  during  the  previous 
calendar  year,  a  significant  number  and 
amount  ol  home  mortgage,  small 
business  and  small  fana.  and  (if  the 
savings  assodation  chooees  to  have 
them  considered  ia  its  CRA  evaluation) 
consumer  loans  and  any  other 


geographies  equidistant  from  its 
branches  and  deposit-taking  ATMs, 
taking  into  account  political  boundaries 
or  significant  geographic  barriers;  and 

(2)  Shall  not  extend  substantially 
across  MSA  boundaries  or  state 
boundaries  unless  the  service  area  is 
located  in  a  multistate  MSA.  If  the 
savings  association  serves  areas  that 
extend  substantially  across  state 
boundaries  or  extend  substantially 
across  boundaries  of  an  MSA,  the 
savings  association  shall  delineate 
separate  service  areas  for  the  areas  in 
each  state  and  for  the  areas  inside  and 
outside  the  MSA. 

(c)  Wholesale  or  limited  purpose 
savings  associations.  The  service  area 
for  a  wholesale  or  limited  purpose 
savings  assodation  (as  defined  in 

§  563e.l2  of  this  part)  shall  be  ^ 

delineated  as  an  area  or  areas  around  its 
offices  (including  its  home  office  and 
branches^r  a  broader  statewide  or 
regional  area  that  incliides  the  area  or 
areas. 

(d)  Savings  associations  serving 
military  personnel.  Notwithstanding 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  a  savings  association  whose 
business  predominantly  consists  of 
serving  the  needs  of  military  personnel 
or  their  dependents  who  are  not  located 
within  a  defined  geographic  area  may 
delineate  its  entire  deposit  customer 
base  as  its  service  area. 

(e)  Maintaining  list  and  map.  Each 
savings  association  shall  compile  and 
maintain  a  list  of  all  the  geographies 
within  its  service  area  or  areas  and  a 
map  of  each  service  area  showing  the 
geographies  contained  therein. 

S5e3e.42    Data  collection  and  reporting. 

(a)  Mandatory  data  collection  and 
reporting — (1)  Loan  data.  Each  savings 
association,  except  small  savings 
association,  shall  collect  and  report  to 
the  OTS  the  following  data  pertaining  to 
its  home  mortgage,  small  business, 
small  farm,  and  community 
development  loans: 

(i)  Home  mortgage  loans.  If  the 
savings  association  is  subject  to 
reporting  under  HMDA,  the  location  of 
each  home  mortgage  loan  located 
outside  the  MSAs  in  which  the  savings 
assodation  has  a  home  or  branch  office 
(or  outside  any  MSA)  in  accordance 
with  Regulation  C,  Home  Mortgage 
Disclosiire  (12  CFR  Part  203); 

(ii)  Small  business  and  small  farm 
loan  data.  All  small  business  and  small 
farm  loan  data  required  to  be  colleded 
and  reported  on  the  OTS's  Small 
Business  and  Small  Farm  Loan  Register 

(OTS- - ).  set  forth  in 

Appendix  C  of  this  part,  in  accordance 


with  the  instructions  in  Appendix  C  of 
this  part;  and 

(iii)  Community  development  loan 
data.  All  community  development  loan 
data  required  to  be  collected  and 
reported  on  the  OTS's  Community 
Development  Report  Form  (OTS- 

- ).  set  forth  in 

Appendix  C  of  this  part,  in  accordance 
with  the  instrudions  in  Appendix  C  of 
this  part. 

(2)  Service  area  data.  Each  savings 
assodation  shall  colled  and  report  to 
the  OTS  by  April  1  of  each  year  a  list 
of  the  areas  the  savings  assodation 
considers  to  be  its  service  area(s),  a  list 
of  the  geographies  it  considers  to  be 
within  its  service  area(s),  and  a  map  of 
each  service  area  showing  the 
geographies  contained  therein. 

(b)  Optional  data  collection  and 
reporting.  (1)  If  a  savings  association 
elects  to  have  its  consumer  lending 
considered  under  the  lending  test  (as 
described  in  §563e.22  of  this  part),  the 
savings  association  shall  colled  the 
consumer  loan  data  requested  on  the 
OTS's  Consumer  Loan  Register  (OTS- 

- ),  set  forth  in 

Appendix  C  of  this  part,  in  accordance 
with  the  instructions  in  Appendix  C  of 
this  part. 

(2)  At  its  option,  a  savings  association 
may: 

(i)  Provide  information  concerning 
outstanding  small  business,  small  farm, 
or  consumer  loans  throughout  the  year 
to  account  for  seasonal  variations  in 
lending  for  use  in  the  evaluation  of  the 
savings  assodation  under  the  lending 
test  described  in  §  563e.22  of  this  part; 
and 

(ii)  Provide  any  other  information 
concerning  its  lending  performance, 
including  additional  loan  distribution 
data. 

(c)  Data  on  affiliate  lending.  A  savings 
assodation  that  wishes  to  have  the  OTS 
consider  lending  by  its  affiliates  for 
purposes  of  the  lending  test  shall  be 
prepared  to  identify  the  particular  home 
mortgage  loans  reported  under  HMDA 
which  it  wishes  the  OTS  to  consider, 
and  shall  colled  or  report,  pursuant  to 
the  provisions  of  paragraplu  (a)  and  (b) 
of  this  section,  the  requisite  data 
concerning  the  small  business,  small 
farm,  or  consumer  loans  made  by  its 
affiliates  that  it  wishes  OTS  to  consider. 

(d)  Data  on  consortia  and  third-party 
lending.  A  savings  association  that 
wishes  to  have  the  OTS  consider 
community  development  lending 
through  consortia  in  which  the  savings 
assodation  participates  or  through  third 
parties  in  which  the  savings  association 
has  invested  shall  report,  pursuant  to 
paragraph  (a)(l)(iii)  of  this  section,  the 
requisite  data  concerning  the 


community  development  loans  made 
through  consortia  and  third  parties  that 
it  wishes  the  OTS  to  consider. 

§563e.43    PulMic  file  and  disclosure  by 
savings  associations. 

(a)  Public  availability.  Each  savings 
association  shall  maintain  a  file  that  is 
readily  available  for  public  inspection 
containing  the  information  required  by 
this  section. 

(b)  Current  information.  Each  savings 
association  shall  include  in  its  public 
file  the  following  information: 

(1)  All  signed,  written  comments 
received  from  the  public  for  the  current 
year  and  each  of  the  prior  two  calendar 
years  that  specifically  relate  to  the 
savings  association's  performance  in 
helping  to  meet  the  credit  needs  of  its 
community  or  communities,  and  any 
response  to  the  comments  by  the 
savings  association; 

(2)  A  copy  of  the  public  section  of  the 
savings  association's  most  recent  CRA 
Performance  Evaluation  prepared  by  the 
OTS.  The  savings  association  shall  place 
this  copy  in  the  public  file  within  30 
business  days  after  its  receipt  from  the 
OTS; 

(3)  A  list  of  the  areas  the  savings 
association  considers  to  be  its  ser\'ice 
area(s),  a  list  of  the  geographies  it 
considers  to  be  within  its  service  area(s), 
and  a  map  of  each  ser\'ice  area  showing 
the  geographies  contained  therein; 

(4)  A  list  of  the  savings  association's 
branches  and  ATMs,  their  street 
addresses,  and  geographies; 

(5)  A  list  of  branches  and  ATMs 
opened  or  closed  by  the  savings 
association  during  the  current  and  each 
of  the  prior  two  calendar  years,  their 
street  addresses,  and  geographies;  and 

(6)  A  list  of  services  (including  hours 
of  operation,  available  loan  and  deposit 
produds,  and  transaction  fees)  generally 
offered  at  the  savings  association's 
branches  and  ATMs  and  descriptions  of 
material  deviations  in  the  availability  or 
cost  of  services  at  particular  branches 
and  ATMs,  if  any.  At  its  option,  a 
savings  association  may  include 
information  regarding  the  availability  of 
alternative  systems  for  deUvering  retail 
banking  services  (e.g.,  banking  by 
telephone  or  computer,  mobile  branches 
and  ATMs,  ATMs  not  owned  or 
operated  by  or  operated  exclusively  for 
the  savings  association,  loan  production 
offices,  and  bank-at-work  or  by-mail 
programs). 

(c)  Information  for  prior  years.  Each 
savings  assodation  that  is  not  a  small 
savings  association  shall  include  in  its 
public  file  the  following  information  for 
each  of  the  prior  two  calendar  years 
derived  from  the  data  colleded  or 
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reported  pursuant  to  §  563e.42  of  this 
piut: 

(1)  The  number  and  amount  of  small 
business  loans  and  small  farm  loans 
located  in  low-,  moderate-,  middle-,  and 
upper-income  geographies; 

(2)  A  list  of  the  geogra(^ies  where  the 
savings  association  had  outstanding  at 
least  one  small  business  loan  or  small 
farm  loan; 

(3)  The  number  and  amount  of  small 
business  and  small  farm  loans  located 
inside  the  savings  association's  service 
area(s)  and  outside  the  savings 
association's  service  area(s); 

(4)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
minority-owned  businesses; 

(5)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 
women-o%vned  businesses; 

(6)  The  number  and  amount  of  small 
business  and  small  farm  loans  to 

•businesses  and  farms  with  gross  annual 
revenues  less  than  or  equal  to  Si 
million; 

(7)  The  numb^  and  amount  of 
community  development  loans 
outstanding;  and 

(8)  If  the  savings  association  has 
elected  to  have  its  consumer  loans 
considered  under  the  lending  test  (as 
described  in  §  563e.22  of  this  part),  the 
number  and  amount  of  consumer  loans 
to  low-,  moderate-,  middle-,  and  upper- 
income  individuals,  the  number  and 
amount  of  consumer  loans  located  in 
low-,  moderate-,  middle-,  and  upper- 
income  geographies,  and  the  number 
and  amount  of  consumer  loans  located 
inside  the  savings  association's  service 
area(s)  and  outside  the  savings  . 
association's  service  area(s]. 

(d)  Exception.  A  savings  association 
shall  not  place  in  its  public  file  any 
information  required  under  paragraph 
(c)  of  tliis  section  for  a  particular  year 
if,  given  special  ciromastances  such  as 
a  small  number  of  loans  made  within  a 
small  number  of  designated  income 
geographies  or  to  a  small  number  of 
designated  borrowers,  the  information 
could  reasonably  be  expected  to 
disclose  the  identity  of  the  borrower. 

(e)  HMDA  statement  Every  savings 
association  required  to  repwrt  home 
mortgage  loan  data  pursuant  to  the 
HMDA  shall  include  in  its  public  file  a 
copy  of  its  HMDA  Disclosure  Statement 
provided  by  the  Federal  Financial 
Institutions  Examination  Council  for 
each  of  the  prior  two  calendar  years. 
The  statement  shall  be  placed  in  the 
home  office  public  file  within  three 
business  days  and  in  the  branch  office 
public  files  within  10  business  days  of 
the  savings  association's  receipt  of  the 
statement. 
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(f)  SiTHill  savings  association  file.  (1) 
\  small  savings  association  shall 
nclude  in  its  public  file  the  savings 
issodation's  loan-to-deposit  ratio 
computed  at  the  end  of  the  most  recent 
calendar  year.  A  savings  association 
nay  include  additional  data  (m  its  loan- 
o-deposit  ratio  at  its  option. 

(2)  A  small  savings  association  that 
>lects  to  be  evaluated  under  the  lending, 
nvestment  and  service  tests  (as 
lescribed  in  §§  563e.22  through  563e.24 
)f  this  part)  shall  include  in  its  public 
He  the  information  specified  in 
)aragraph  (c)  of  this  section. 

(g)  Strategic  plan.  Each  savings 
issociation  that  has  been  approved  to  be 
issessed  under  a  strategic  plan  as 
lescribed  in  §563e.27  of  this  part  shall 
nclude  in  its  public  file  a  copy  of  that 
)lan.  Information  submitted  to  the  OTS 
m  a  confidential  basis  in  conjunction 
vithlhe  plan  does  not  have  to  be 
ncluded  in  the  public  file. 

(h)  Less  than  satisfdctory  rating.  Each 
lavings  association  that  received  a  less 
han  satisfactory  rating  during  its  most 
ecent  examination  shall  include  in  its 
)ublic  file  a  description  of  its  current 
(fforts  to  improve  its  performance  in 
lelping  to  meet  the  credit  needs  of  its 
sntire  community.  This  description 
hall  be  updated  quarterly. 

(i)  Location  of  public  file.  Each 
avings  association  shall  maintain  its 
>ublic  file  as  follows: 

(1)  The  home  office  shall  have  a  copy 
>f  the  complete  public  file; 

(2)  At  least  one  branch  in  each  service 
irea  shall  have  a  copy  of  the  savings 
issodation's  HMDA  Disclosure 
Statements  and  all  materials  in  the 
>ublic  file  relating  to  the  service  area  in 
vhich  the  branch  is  located;  and 

(3)  If  a  member  of  the  public  requests 

0  review  a  savings  association's  pubUc 
lie  at  a  branch  that  does  nul  have  a 
:opy,  the  savings  association  shall  make 

1  complete  copy  of  the  file  for  that 
lervice  area  available  for  review  at  the 
>ranch  within  5  business  days  at  no 
:ost. 

(i)  Copies.  Each  savings  association 
hall  provide  copies  of  the  information 
n  its  public  file  to  members  of  the 
>ublic  upon  request  A  savings 
issociaticm  may  charge  a  reasonable  fee 
»ot  to  exceed  the  cost  of  reproduction 
tnd  mailing  (if  appiicahle). 

4s63e.44    Public  Dottce  by  savings 
issociatlons. 

(a)  CRA  notice  for  saving;s 
issociations.  Each  savings  association 
hall  provide  in  the  pubfic  lobby  of  its 
lome  office  and  each  of  its  branches  the 
>ublic  notice  set  forth  in  Appendix  B  of 
his  part.  Braclceted  material  shall  be 


used  only  by  savings  associations 
having  more  than  one  service  area, 
(b)  Additional  notice  for  affiliate 
savings  associations.  The  last  two 
sentences  shall  be  included  only  if  the 
savings  association  is  an  affiliate  of  a 
holding  company. 

§5636.45    PubHcatlon  of  planned 
examination  schedule. 

The  OTS  shall  publish  at  least  30  days 
in  advance  of  the  beginning  of  each 
calendar  quarter  a  list  of  the  savings 
associations  that  are  scheduled  for  CRA 
examinations  in  that  quarter. 

Subpart  D— Transition  Rules 

§563e.51    Transition  mles. 

(a)  Effective  date.  Sections  of  this  part 
563e  become  effective  over  a  period  of 
time  in  accordance  with  the  schedule 
set  forth  in  paragraph  (c)  of  this  section. 
The  provisions  of  part  563e  become 
fully  effective  on  July  1, 1996. 

(b)  Data  collection  and  repttting; 
strategic  plan;  small  savings  association 
assessment  standards;  and  performance 
tests. — (1)  Data  collection  and  reporting. 
On  July  1, 1995,  the  data  collection  and 
reporting  requirements  set  forth  in 
§563e.42  of  this  part  become  effective. 

(2)  Strategic  plan.  Beginning  July  1, 
1995,  a  savings  association  that  elects  to 
be  evaluated  under  an  approved 
strategic  plan  pursuant  to  §  563e.27  of 
this  part  may  submit  its  strategic  plan  to 
the  OTS  for  approval. 

(3)  Small  savings  association 
assessment  standards.  Beginning  July  1, 
1995,  a  savings  association  that  qualifies 
as  a  small  savings  association  pursuant 
to  §  563e.l2  of  this  part  may  elect  to  be 
evaluated  under  the  small  savings 
association  assessment  standards  set 
forth  in  §  563e.26  of  this  part.  Beginning 
July  1. 1996,  the  OTS  shall  evaluate 
each  small  savings  association  under  the 
small  savings  association  assessment 
standards,  unless  the  savings 
association  elects  to  be  evaluated 
pursuant  to  the  performance  tests  set 
forth  in  §§  563e.22  through  563e.25  of 
this  part  or  under  an  approved  strategic 
plan. 

(4)  Perfotmance  tests.  On  July  1, 1996, 
the  lending,  investment,  service,  and 
community  development  tests  set  forth 
in  §§  563e.22  through  563e.25  of  this 
part  become  efiiective.  Thereafter,  the 
OTS  shall  evaluate  all  savings 
associations  pursuant  to  these  testfs), 
except  small  savings  associations 
evaluated  under  the  small  savings 
association  assessment  standards  and 
savings  associations  that  elect  to  be 
evaluated  under  an  approved  strategic 
plan. 

(c)  Schedule.  On  January  1, 1995, 
§§563e.ll,  563e.l2. 563e^9.  and 


563e.51  beccnne  effective,  and  §§  seSe.l, 
563e.2,  and  563e.8  expire.  On  July  1, 
1995,  §§563e.26,  563e.27,  563e.42,  and 
563e.45  become  effective,  and 
§§  563e.28  and  563e.41  become  effective 
for  savings  associations  that  are 
evaluated  under  §§  563e.26  m  563e.27. 
On  July  1, 1996,  §§563e.21  through 
563e.25,  563e.28.  563e.41, 5&3e.43.  and 
563e.44  become  effective,  and  §§  563e.3 
through  563e.7  expire. 

Appendix  A  to  Part  583e— Ratings 

(a)  Ratings  in  genera/.  (1)  In  assigning  a 
rating,  the  OTS  shall  evaluate  a  savings 
association's  performance  under  the 
applicable  assessment  criteria  in  this  part, 
subject  to  §  563e.28  of  this  part,  which 
provides  for  adjustments  on  the  basis  of 
evidence  of  discriminatory  or  other  ill^al 
credit  practices  and  prior  "needs  to  improve" 
ratings. 

(2)  A  savings  association's  performance 
ntted  not  fit  each  aspect  of  a  particular  rating 
profile  in  order  to  receive  that  rating,  and 
exceptionally  strong  performance  with 
respect  to  some  aspects  may  compensate  ftjr 
weak  performance  in  others.  The  savings 
association's  overall  performance,  however, 
should  generally  be  consistent  with  the 
appropriate  profile  stated  below. 

(b)  Savings  associations  that  are  mA 
wholesale  or  limited  purpose  savings 
associations  or  small  savings  associations.  (1 ) 
Lpnding  performance  rating.  The  OTS  shall 
assign  each  savings  association's  lending 
performance  one  of  the  five  ratings  described 
below. 

(i)  Outstanding.  The  OTS  shall  rate  a 
savings  association's  lending  performance 
"outstanding"  if,  in  general,  it  demonstrates: 

(A)  Excellent  responsiveness  to  credit 
needs  in  its  service  area(s); 

(B)  A  substantial  majority  of  its  loans  are 
made  in  its  service  area(s); 

(C)  An  excellent  geographic  distribution  of 
loans  throughout  its  service  areafs); 

(D)  An  excellent  distribution,  particularlv 
in  its  service  area(s),  of  loans  among 
individuals  of  different  income  levels  and 
businesses  (including  farms)  of  different  size 
given  the  product  lines  offered  by  the  savings 
association; 

(E)  An  excellent  record  of  serving  the 
credit  needs  of  the  most  economically 
disadvantaged  areas  of  its  service  arca(s). 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  anmial  revenues 
less  than  or  equal  to  SI  million,  consistent 
with  safe  and  sound  operations; 

(F)  Extensive  use  of  innovative  or  flexible 
lending  practices  to  address  the  credit  needs 
of  low-  or  moderate- iocoiQc  individuals  or 
geographies:  and 

(G)  It  is  a  leader  in  making  community 
development  loans. 

(ii)  Wig/i  satisfactory.  The  OTS  shall  rate  a 
savings  association's  lending  performance 
"high  satisfactory"  if^  in  general,  it 
demonstrates: 

(A)  Good  responsiveness  to  credit  needs  in 
its  service  aFea(s); 

(B)  A  high  percentage  of  its  loans  art;  made 
in  its  service  area(s); 


(Q  A  good  geographic  distribution  of  loans 
throughout  its  service  area(s); 

(D)  A  good  distribution,  particularly  in  its 
ser\'ice  aiea(5),  of  loans  among  individuals  of 
different  income  levels  and  businesses 
(including  farms)  of  different  size  given  the 
product  lines  offered  by  the  savings 
association; 

(E)  A  good  record  of  ser\'ing  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  ferms)  with  gross  annual  revenues 
less  tfian  or  equal  to  $1  million,  consistent 
with  safe  and  sound  operations: 

(F)  Use  of  innovative  or  flexible  lending 
practices  to  address  the  credit  needs  of  low- 
or  moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  a  relatively  high  level  of 
community  development  loans. 

(iii)  Low  satisfactory  The  OTS  shall  rate  a 
savings  association's  lending  performance 
"low  satisfactory"  if,  in  general,  it 
demonstrates: 

(A)  Adequate  responsiveness  to  credit 
needs  in  its  service  area(s); 

(B)  An  adequate  percentage  of  its  loans  are 
made  in  its  service  area(s): 

(C)  An  adequate  geographic  distribution  of 
loans  throughout  its  service  area(8): 

(D)  An  adequate  distribution,  particularly 
in  its  service  area(s),  of  loans  among 
individuals  of  diff^ent  income  levels  and 
businesses  (including  feims)  of  different  size 
given  the  product  lines  offered  by  the  savings 
association; 

(E)  An  adequate  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s). 
low-income  individuals,  or  businesses 
(including  farms)  with  gross  annual  revenues 
less  than  or  equal  to  $1  million,  consistent 
with  safe  and  sound  operations; 

(F)  Limited  use  of  innovative  or  flexible 
lending  practices  to  address  the  credit  needs 
of  low-  or  moderate-income  individuals  or 
geographies:  and 

(G)  It  has  made  an  adequate  level  of 
community  development  loans, 

(iv)  Needs  to  improve.  The  OTS  shall  rate 
a  savings  association's  lending  performance 
'needs  to  improve"  if.  in  general,  it 
demonstrates: 

(A)  Poor  responsiveness  to  credit  needs  in 
its  service  aTea(s): 

(B)  A  small  percentage  of  its  loans  are 
made  in  its  service  aTea(s); 

(C)  A  poor  geographic  distribution  of  loans 
throughout  its  service  area(s).  particularly  to 
low-  or  moderate-income  geographies  in  the 
service  area(s); 

(D)  A  poor  distribution,  particularly  in  its 
service  area(s),  of  loans  among  individuals  of 
different  income  levels  and  businesses 
(including  farms)  of  different  size  given  the 
product  lines  offered  by  the  savings 
association: 

(E)  A  poor  record  of  serving  the  credit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  area(s), 
low-income  individuals,  or  businesses 
(including  ferms)  with  gross  annual  revenues 
less  than  or  equal  to  SI  million,  consistent 
with  safe  and  sound  operations; 

(F)  Little  use  of  innovative  or  flexible 
lending  practices  to  address  the  credit  needs 


of  low-  or  moderate-income  individuals  or 
geographies:  and 

(G)  It  has  made  a  limited  number  of 
community  development  loans. 

(v)  Substantial  noncompliance.  The  OTS 
shall  rate  a  savings  association's  lending 
performance  as  being  in  "substantial 
noncompliance"  if.  in  general,  it 
demonstrates: 

(A)  A  very  poor  responsiveness  to  credit 
needs  in  its  service  area(s): 

(B)  A  very  small  percentage  of  its  loans  are 
made  in  its  service  aieafs): 

(C)  A  very  poor  get^raphic  distribution  of 
loans  throughout  its  service  area(s), 
particularly  to  low-  or  moderate-income 
geographies  in  the  service  area(s); 

(D)  A  very  poor  distribution,  particularly  in 
its  service  area(s),  of  loans  among  individuals 
of  diffierent  income  levels  and  businesses 
(including  farms)  of  different  size  given  the 
product  lines  cjffered  by  the  savings 
association: 

(E)  A  very  poor  record  of  serving  the  cnniit 
needs  of  the  most  economically 
disadvantaged  areas  of  its  service  aiea(s). 
low-income  individuals,  or  businesses 
(including  ferms)  with  gross  annual  revenues 
less  than  or  equal  to  SI  million,  consistent 
with  safe  and  sound  of>erations: 

(F)  No  use  of  innovative  or  flexible  lending 
practices  to  address  the  credit  needs  of  low- 
or  moderate-income  individuals  or 
geographies;  and 

(G)  It  has  made  few,  if  any.  community 
development  loans. 

(2)  Investment  performance  rating.  The 
OTS  shall  assign  each  savings  association's 
investment  performance  one  of  the  five 
ratings  described  below. 

(i)  OuUitanding.  The  OTS  shall  rate  a 
savings  association's  investment  performance 
■outstanding"  if.  in  general,  it  demonstrates: 

(A)  An  excellent  level  of  qualified 
inve,stments.  often  in  a  leadership  position, 
particularly  those  that  directly  addiress  credit 
needs; 

(B)  Extensive  use  of  innovative  or  complex 
qualified  investments  to  support  community 
development  initiatives;  and 

(C)  Excellent  responsiveness  to  credit  and 
community  economic  development  needs. 

(ii)  High  satisfactory.  The  OTS  shall  rate  a 
savings  association's  investment  performance 
"high  satisfactory"  if.  in  general,  it 
demonstrates: 

(A)  A  significant  level  of  qualified 
investments,  occasionally  in  a  leadership 
position,  particularty  those  that  directly 
address  credit  needs; 

(B)  Significant  use  of  innovative  or 
complex  qualified  investments  to  support 
community  development  initiatives:  and 

(C)  Good  responsiveness  to  credit  and 
community  economic  development  needs. 

(iii)  Low  satisfactory.  The  OTS  shall  rate  a 
savings  association's  investment  performance 
"low  satisfactory"  if,  in  general,  it 
demonstrates: 

(A)  An  adequate  level  of  qualified 
investments,  although  rarely  in  a  leadership 
position,  particularty  those  that  directly 
address  credit  needs; 

(B)  Occasional  use  of  innovative  or 
complex  qualified  investments  to  support 
community  development  initiatives:  and 
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(C)  Adequate  responsiveness  to  credit  and 
oonununity  economic  development  needs. 

(iv)  Needs  to  improve.  The  QTS  shall  rate 
a  savings  association's  investment 
performance  "needs  to  improve"  if,  in 
general,  it  demonstrates: 

(A)  A  poor  level  of  qualiHed  investments, 
particularly  those  that  directly  address  credit 
needs; 

(B)  Rare  use  of  innovative  or  complex 

Jualified  investments  to  support  community 
evelopment  initiatives;  and 

(C)  Poor  responsiveness  to  credit  and 
commtmity  economic  develoiHnent  needs. 

(v)  Substantial  noncompliance.  The  OTS 
shall  rate  a  savings  association's  investment 
performance  as  being  in  "substantial 
noncompliance"  if,  in  general,  it 
demonstrates: 

(A)  Few,  if  any,  qualified  investments, 
particularly  those  that  directly  address  credit 
needs; 

(B)  No  use  of  innovative  or  complex 

aualified  investments  to  support  community 
evelopment  initiatives;  and 

(C)  Very  poor  responsiveness  to  credit  and 
community  economic  development  needs. 

(3)  Service  performance  rating.  The  OTS 
shall  assign  each  savings  association's  service 
performance  one  of  the  Hve  ratings  described 
below. 

(i)  Outstanding.  The  OTS  shall  rate  a 
savings  association'^ service  performance 
"outstanding"  if,  in  general,  the  savings 
association  demonstrates: 

(A)  Its  service  delivery  systems  are  readily 
accessible  to  essentially  all  portions  of  its 
service  area(s); 

(B)  To  the  extent  changes  have  been  made, 
the  savings  association's  record  of  opening 
and  closing  branches  and  ATMs  has 
improved  the  accessibility  of  its  delivery 
systems,  particularly  in  low-  or  moderate- 
income  geographies  or  to  low-  or  moderate- 
income  individuals; 

(Q  Services  (including,  where  appropriate, 
business  hours)  are  tailored  to  the 
convenience  and  needs  of  its  service  area(s), 
particularly  low-  or  moderate-  income 
geographies  or  low-  or  moderate-income 
individuals;  and 
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High  Satisfactory 

Low  Satisfactory 

^4eeds  to  Improve  ...; 

Substantial  Noncompliance 


(ii)  Total  the  points  for  the  three  tests,  and 
use  that  total  to  determine  the  composite 
rating  according  to  the  chart  below.  However, 
if  the  total  exceeds  twice  the  number  of 
points  attributable  to  the  savings 
association's  lending  test  performance  (as 
provided  in  paragraph  (b)(4)(i)  of  this 
appendix),  determine  the  composite  rating 
using  twice  the  number  of  points  attributable 
to  the  savings  association's  lending  test 
performance. 


(D)  It  is  a  leader  in  providing  community 
development  services. 

(ii)  High  satisfactory.  The  OTS  shall  rate  a 
savings  association's  service  performance 
"high  satisfactory"  if,  in  general,  the  savings 
association  demonstrates: 

(A)  Its  service  delivery  systems  are 
accessible  to  essentially  all  portions  of  its 
service  area(s); 

(B)  To  the  extent  changes  have  been  made, 
the  savings  association's  record  of  opening 
and  closing  branches  and  ATMs  has  not 
adversely  alBiected  the  accessibility  of  its 
delivery  systems,  particularly  in  low-  and 
moderate-  income  geographies  and  to  low- 
and  moderate-income  individuals; 

(C)  Services  (including,  where  appropriate, 
business  hours)  do  not  vary  in  a  way  that 
inconveniences  certain  portions  of  its  service 
area(s),  particularly  lowand  moderate-income 
geographies  and  low-  and  moderate-income 
individuals;  and 

(D)  It  provides  a  relatively  high  level  of 
community  development  services. 

(iii)  Low  satisfactory.  The  OTS  shall  rate  a 
savings  association's  service  performance 
"low  satisfactory"  if,  in  general,  the  savings 
association  demonstrates: 

(A)  Its  service  delivery  systems  are 
reasonably  accessible  to  essentially  all 
portions  of  its  service  area(s); 

(B)  To  the  extent  changes  have  been  made, 
the  savings  association's  record  of  opening 
and  closing  branches  and  ATMs  has 
generally  not  adversely  affected  the 
accessibility  of  its  delivery  systems, 
particularly  in  low-  and  moderate-income 
geographies  and  to  low-  and  moderate- 
income  individuals; 

(C)  Services  (including,  where  appropriate, 
business  hours)  do  not  vary  in  a  way  that 
inconveniences  portions  of  its  service  area(s), 
particularly  low-  and  moderate-income 
geographies  and  low-  and  moderate- income 
individuals;  and 

(D)  It  provides  an  adequate  level  of 
community  development  services. 

(iv)  Needs  to  improve.  The  OTS  shall  rate 
a  savings  association's  service  performance 
"needs  to  improve"  if,  in  general,  the  savings 
association  demonstrates: 

|ln  points] 


(A)  Its  service  delivery  systems  are 
accessible  to  limited  portions  oi  its  service 
area(s); 

(B)  To  the  extent  changes  have  been  made, 
the  savings  association's  record  of  opening 
and  closing  branches  and  ATMs  has 
adversely  aifected  the  accessibility  its 
delivery  systems,  particularly  in  low-  or 
moderate-income  geographies  or  to  low-  or 
moderate-income  individuals: 

(C)  Services  (including,  where  appropriate, 
business  hours)  vary  in  a  way  that 
inconveniences  certain  portions  of  its  service 
area(s),  particularly  low-  or  moderate-income 
geographies  or  low-  or  moderate-income 
individuals;  and 

(D)  It  provides  a  limited  level  of 
community  development  services. 

(v)  Substantial  noncompliance.  The  OTS 
shall  rate  a  savings  association's  service 
performance  as  being  in  "substantial 
noncompliance"  if,  in  general,  the  savings 
association  demonstrates: 

(A)  Its  service  delivery  systems  are 
inaccessible  to  significant  portions  of  its 
service  area(s),  particularly  low-  and 
moderate-income  geographies  or  low-  and 
moderate-income  individuals; 

(B)  To  the  extent  changes  have  been  made, 
the  savings  association's  record  of  opening 
and  closing  branches  and  ATMs  has 
significantly  adversely  affected  the 
accessibility  of  its  delivery  systems, 
particularly  in  low-  or  moderate-income 
geographies  or  to  low-  or  moderate-income 
individuals; 

(C)  Services  (including,  where  appropriate, 
business  hours)  vary  in  a  way  that 
significantly  inconveniences  many  portions 
of  its  service  area(s),  particularly  low-  or 
moderate-income  geographies  or  low-  or 
moderate-income  individuals;  and 

(D)  It  provides  few,  if  any,  conmiunity 
development  services. 

(4)  Assigned  rating.  The  OTS  shall  use  the 
following  procedures  for  assigning  a  rating: 

(i)  Assign  points  corresponding  to  the 
savings  association's  performance  on  each  of 
the  component  tests  as  follows: 


Componer  t  test  ratings 


Lending 


12 
9 
6 
3 
0 


Service 


lnvestnr)ent 


6 
4 
3 
1 
0 


Points 


18  or  over  ... 
9  through  17 
5  through  8  . 
0  through  4  .. 


Composite  rating 


Outstanding. 
Satisfactory. 
Needs  to  Improve. 
Substantia)  Noncompliance. 


(c)  Community  development  test  for 
wholesale  or  limited  purpose  savings 
associations.  The  OTS  shall  assign  each 
wholesale  or  limited  purpose  savings 
association's  community  development 


performance  one  of  the  four  ratings  described 
below. 

(1)  Outstanding.  The  OTS  shall  rate  a 
wholesale  or  limited  purpose  savings 
association's  community  development 
performance  "outstanding"  if,  in  general,  it 
demonstrates: 

(i)  A  high  level  of  qualified  investments, 
community  development  loans  outstanding, 
or  community  development  services, 
particulariy  those  that  directly  address  credit 
needs; 


(ii)  Extensive  use  of  innovative  or  complex 
qualified  investments,  community 
development  loans,  or  community 
development  services,  to  support  community 
development  initiatives;  and 

(iii)  Excellent  responsiveness  to  credit  and 
community  economic  development  needs  in 
its  service  area(s). 

(2)  Satisfactory.  The  OTS  shall  rate  a 
wholesale  or  limited  purpose  savings 
association's  community  development 
performance  "satisfactory"  if.  in  general,  it 
domonstrates: 

(i)  An  adequate  level  of  qualified 
investments,  community  development  loans 
outstanding,  or  community  development 
services,  particularly  those  that  directly 
arldress  credit  needs; 

(ii)  Occasional  use  of  innovative  or 
complex  qualified  investments,  coramunit)- 
development  loans,  or  community 
development  services,  to  support  community 
development  initiatives;  and 

(iii)  Adequate  responsiveness  to  credit  and 
community  economic  development  needs  in 
its  service  area(s). 

(3)  Needs  to  improve.  The  OTS  shall  rate 
a  wholesale  or  limited  purpose  savings 
association's  community  development 
performance  as  "needs  to  improve"  if.  in 
general,  it  demonstrates: 

(i)  A  poor  level  of  qualified  investments, 
community  development  loans  outstanding, 
or  community  development  services, 
particulariy  those  that  directly  address  credit 
needs: 

(ii)  Rare  use  of  innovative  or  complex 
qualified  investments,  community- 
development  loans,  or  community 
development  services,  to  support  communitj- 
development  initiatives;  and 

(iii)  Poor  responsiveness  to  credit  and 
community  economic  dex-elopment  needs  in 
its  service  area(s). 

(4)  Substantial  noncompliance.  The  OTS 
shall  rate  a  wholesale  or  limited  purpose 
savings  association's  community 
development  performance  in  "substantial 
noncompliance"  if,  in  general,  it  "■ 
demonstrates: 

(i)  Few,  if  any.  qualified  investments, 
community  development  loans  outstanding, 
or  community  development  services, 
particularly  those  that  directly  address  credit 
needs; 

(ii)  No  use  of  innovative  or  complex 
qualified  investments,  community 
development  leans,  or  community 
dcveiopmeot  services,  to  support  community 
developoent  initiatiws;  and 

(iii)  Vary  poor  nqmnsiveness  to  credit  and 
community  ecmiouic  devebpment  needs  in 
its  service  area(s). 

(d)^  AflMfiiJiujil  standards  fm"  small  savii^ 
associotaa*.  Tbs  OTS  shall  rate  each  small 
savings  association's  performance  as 
described  bskiw. 

(1 )  Big/bility  for  a  mliafoctory  rating.  The 
OTS  ah^'FBtaa  aaviags.  association's 
perfonaance  "aatiabctary"  if.  in  general,  the 
savings  association  demonstrates; 

(!)  A  reasonable  loan^to-deposit  ratio 
(considering  sassoaal  variations)  given  the 
savings  association's  size,  financial 
condition,  the  credit  needs  of  its  service 
area(s).  and  taking  into  account,  as 


appropriate,  landing-related  activities  such  as 
loan  originations^  for  sale  to  the  secondary 
markets  and  community  development 
lending  and  investment; 

(ii)  A  majority  of  its  loans  and,  as 
appropriate,  other  lending-related  activities 
are  in  its  ser\'ice  area(s); 

(iii)  A  distribution  of  loans  to  and,  as 
appropriate,  other  lending  related-activities 
for  individuals  of  difierent  income  levels 
(including  low-  and  moderate-income 
individuals)  and  businesses  and  fiarms  of 
different  sizes  that  is  reasonable  given  the 
demographics  of  the  savings  association's 
service  area(s); 

(iv)  A  record  of  taking  appropriate  action, 
as  warranted,  in  response  to  written 
complaints,  if  any,  about  the  savings 
association's  performance  in  meeting  the 
credit  needs  of  its  ser\ice  area(s);  and 

(v)  A  reasonable  geographic  distribution  of 
loans  given  its  service  area(s). 

(2)  Eligibility  for  an  outstanding  rating.  A 
small  savings  association  that  meets  each  of 
the  standards  for  a  "satisfactory"  rating 
under  this  paragraph  and  exceeds  some  or  all 
of  those  standards  may  warrant  consideration 
for  an  overall  rating  of  "outstanding".  In 
assessing  whether  a  small  savings 
association's  performance  is  "outstanding", 
the  OTS  shall  consider  the  extent  to  which 
the  savings  association  exceeds  each  of  the 
assessment  standards  for  a  "satisfactory" 
rating  and  its  performance  in  making 
qualified  investments  (as  defined  in 

§  563e.23  of  this  part)  and  its  performance  in 
providing  branches.  ATMs  or  other  services 
and  delivery  systems  that  enhance  credit 
availability  in  its  service  area(s). 

(3)  Needs  to  improve  or  substarttial 
noncompliance  ratings.  A  small  savings 
association  also  may  receive  a  rating  of 
"needs  to  improve"  or  "substantial 
noncompliance"  depending  on  the  degree  to 
which  its  performance  has  feiled  to  meet  the 
standards  for  a  "satisfactory"  rating. 

(e)  Strategic  plan  assessment  and  rating. 
(1)  Satisfactory  goals.  The  OTS  shall  approve 
as  "satisfactory"  measurable  goals  that 
adequately  help  meet  the  credit  needs  of  each 
of  a  savings  association's  service  area(s). 

(2)  Outstanding  goals.  If  the  plan  identifies 
a  separate  group  of  measurable  goals  that 
substantially  exceed  the  levels  approved  as 
"satisfactor>,"  the  OTS  shall  approve  those 
goals  as  "outs^nding." 

(3)  Rating.  The  OTS  shall  assess  the 
performance  of  a  savings  as9€)ciation 
operating  under  an  approved  plan  to 
determine  if  the  savings  association  has  mpt 
its  plan  goals: 

(i)  If  the  savings  association  substantially 
achieves  its  plan  goals  for  a  satisfectory 
rating,  the  OTS  shall  rate  the  savings 
association's  performance  under  the  plan  as 
"satisfoetory." 

(ii)  If  th»  savings  association  exceeds  its 
plan  goals  fbr  a  satisfoctory  rating  and 
substantially  achieves  its  plan  goals  for  an 
outstanding  rating,  the  OTS  shall  rate  the 
savings  aiaotiatlon's  performance  under  the 
plan  as  "ouMandinf". 

(iii)  If  tfa«  savings  association  fails  to 
subrtaoliaily  meet  its  plan  goals  for  a 
satisfactory  rating,  it  shall  be  rated  as  either 
"needs  to  improve"  or  "substantial 


noncompliance,"  depending  on  the  extent  to 
which  it  falls  short  of  its  plan  goals,  or  if  the 
savings  association  so  elected  at  the  time  it 
first  submitted  its  plan,  it  shall  be  rated 
under  the  lending,  investment  and  service 
tests  (as  described  in  §§  563e.22  through 
563e.24  of  this  part),  the  community 
development  test  (as  described  in  §563e.25 
of  this  part),  or  the  small  savings  association 
assessment  standards  (as  described  in 
§  563e.26  of  this  part),  as  appropriate. 

Appendix  B  t0  Part  S63e— CRA  Notice 
Conmranity  Reinvestment  Act  Netice 

Under  the  Federal  Community 
Reinvestment  Act  (CRA).  the  Office  of  Thrift 
Supervision  (OTS)  evaluates  and  enforces 
our  compliance  with  our  obligation  to  help 
meet  the  credit  needs  of  this  community 
consistent  with  safe  and  sound  operations 
The  OTS  also  takes  our  CR.^  performance 
into  account  when  deciding  on  certain 
applications  submitted  by  us.  Your 
involvement  is  encouraged.  You,should 
know  that: 

You  may  look  at  and  obtain  in  this  office 
information  on  our  performance  in  this 
community.  This  information  includes  a  file 
of  all  signed,  written  comments  received  by 
us,  any  responses  we  have  made  to  the 
comments,  evaluations  by  the  OTS  of  our 
CRA  performance,  and  data  on  the  loans  we 
have  made  in  this  community  during  the  past 
two  years.  (Current  CRA  information  on  our 
performance  in  other  communities  served  by 
us  is  available  at  our  home  office,  located  at 
I 

You  may  send  signed,  written  comments 
about  om  CRA  performance  in  helping  to 
meet  community  credit  needs  to  (tide  and 
address  of  savings  association  official)  and  to 
the  Regional  Director  (address).  Your  letter, 
together  with  any  response  by  us,  will  be 
considered  by  the  OTS  in  evaluating  our  CRA 
performance  and  may  be  made  public. 

You  may  ask  the  Director  of  the  OTS  to 
look  at  any  comments  received  by  the 
Regional  Director.  You  also  may  request  from 
the  Regional  Director  an  announcement  of 
our  applications  covered  by  the  CRA  filed 
with  the  OTS.  We  are  a  subsidiary  of  (name 
of  holding  company),  a  savings  and  loan 
holding  company.  You  may  request  from  the 
Regional  Director  (address)  an  announcement 
of  applications  covered  by  the  CRA  filed  by 
savings  and  loan  holding  companies. 

Appendix  C  to  Part  563e— C&A  Loan 
Data  Format 

Instruction  tar  Ab  Saudi  BusincsKand  Snail 
Farm  Loan  Roister 

This  form  contains  tiie  instructions  for 
completion  of  the  Loan  Register  for  Small 
Business  and  Small  Farm  Loans.  This  register 
is  used  in  confunction  with  the  reporting  of 
this  information  as  part  of  tin  GRA  data 
collection  process.  The  register  and  these 
instructions  are  to  be  used  to  provide  the 
format  in  which  the  data  should  be  reported. 
The  actual  data  are  to  be  submitted  in 
macfaine-reedBbie  form  in  accordance  with 
the  instructions  for  submission  of  data 
pursuant  to  12  CFR  Part  203  (Regulation  Q. 
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/.  Who  Must  File  a  Register 

All  independent  insured  banks  and  thrifts 
with  5250  million  or  more  in  total  assets  and 
all  insured  banks  and  thrifts  that  are 
members  of  holding  companies  with  $250 
million  or  more  in  bank  and  thrift  assets 
must  report  this  information  for  small 
business  and  small  farm  loans  outstanding 
beginning  December  31, 1995.  Banks  and 
thrifts  with  fewer  assets  that  wish  to  be 
evaluated  under  12  CFR  S63e.22  through 
563e.24  must  also  report  this  information. 
Only  provide  information  on  business  or 
farm  location  and  borrower  information  for 
loans  for  which  applications  were  submitted 
after  July  1, 1995.  For  loans  for  which 
applications  were  submitted  beforS  that  date, 
enter  "N/A"  for  all  information  relating  to 
location  or  borrower. 

n.  Types  of  Loans  to  be  Reported 

The  loan  register  should  contain  individual 
loan  data  on  each  small  business  or  small 
farm  loan  as  defined  on  schedule  SB  of  the 
December  31  Thrift  Financial  Report.  Include 
data  on  individual  small  business  loans  with 
original  loan  amounts  of  Si  million  or  less 
and  individual  small  farm  loans  with  original 
loan  amounts  of  $500,000  or  less  that  had  an 
outstanding  balance  as  of  December  31. 

in.  Submission  of  Data 

The  data  must  be  submitted  in  machine- 
readable  form  consistent  with  requirements 
for  submission  of  data  pursuant  to  12  CFR 
Fart  203  (Regulation  C).  The  format  must 
conform  exactly  to  the  form,  including  the 
order  of  columns,  column  headings,  etc. 
Contact  your  federal  supervisory  agency  for 
information  regarding  procedures  and 
technical  specifications  for  automated  data 
submission. 

Your  institution  should  decide  on  the 
procedure  it  wants  to  follow  for  collection  of 
the  data  consistent  with  the  Supplemental 
Instructions  For  Collection  Of  Data  In 
Connection  with  Small  Business  and  Small 
Farm  Loans.  Keep  in  mind  that  data  reported 
on  the  register  are  outstandings  as  of 
December  31  and  not  originations  as  are 
reported  for  some  other  regulatory  purposes. 
Your  institution  may  collect  the  data  on 
separate  registers  at  different  branches  or  on 
separate  registers  for  different  loan  types 
(small  business  or  small  farm),  but  make  sure 
each  loan  number  is  unique.  Entries  need  not 
be  grouped  on  your  registers  by  MSA,  or 
chronologically,  or  by  census  tract,  or  in  any 
other  particular  order. 

IV.  Instructions  for  Completion  of  Register 

Loan  Information  ° 

1.  Loan  Number— Enter  an  identifying 
number  that  can  be  used  to  retrieve  the  loan 
file.  It  can  be  any  number  (not  exceeding  25 
characters).  Use  letters,  numerals,  or  a 
combination  of  both.  Make  sure  that  all 
numbers  are  unique  within  the  institution.  If 
registers  contains  data  for  branch  offices,  for 
example,  use  a  letter  or  a  numerical  code  to 
identify  the  loans  of  different  branches  or 
assign  a  certain  series  of  numbers  to 
partictilar  branches  to  avoid  duplicate 
numbers.  The  use  of  the  borrower's  tax-payer 


Jlentification  number  or  social  security 
umber  is  strongly  discouraged  for  privacy 
reasons. 

I  2.  Outstanding  Loan  Amount — ^Enter  the 
dutstanding  loan  amount  (balance)  as  of 
lecember  31.  Show  the  amount  in  thousands 
}unding  to  the  nearest  {housand.  Do  not 
I  sport  loans  with  balances  below  $500.  For 
( xample,  a  loan  with  a  balance  of  $500 
1  io\i\d  be  rounded  to  $1,000;  a  loan  balance 
( f  $50,300  would  be  rounded  to  $50,000;  and 
)  balance  of  $15,700  would  be  rounded  to 
I  16,000. 

Business  or  Farm  Location 

iFor  each  loan,  identify  the  location  of  the 
isiness  or  farm.  Location  is  determined  by 
e  following: 

(1)  Small  business  loans  are  located  in  the 
( snsus  tract  or  block  numbering  area  where 
t|ie  main  business  facilities  or  other  property 
tt)  which  the  loan  proceeds  will  be  applied 

( IS  indicated  by  borrower)  are  located; 

(2)  Small  farm  loans  are  located  in  the 

c  Bnsus  tract  or  block  numbering  area  where 
t  le  farm  or  other  property  to  which  the  loan 
I  roceeds  will  be  applied  (as  indicated  by 
t  orrower)  is  located. 

1.  MSA — For  each  loan  in  a  MSA,  indicate 
t  le  location  of  the  loan  by  the  four  digit  MSA 
r  umber.  Enter  only  the  MSA  number,  not  the 
>  ISA  name.  Use  MSA  boundaries  that  were 

i  1  effect  on  January  1  of  the  calendar  year  for 
\  hich  you  are  reporting.  A  listing  of  MSAs 
i  available  from  your  regional  supervisory 
a  »ency.  (In  these  instructions,  the  term  MSA 
r  ifers  to  metropolitan  statistical  area  or 
p  rimary  metropolitan  statistical  area.)  For 
li  »ans  outside  MSAs,  enter  "N/A". 

2.  State  and  County— Use  the  Federal 

I  iformation  Processing  Standard  (FIPS)  two- 
(  igit  nimierical  code  for  the  state  and  the 
t  iree-digit  numerical  code  for  the  county. 
1  hese  codes  are  available  fixjm  your  regional 
s  ipervisory  agency.  Do  not  use  the  letter 
a  )breviations  used  by  the  United  States 
f  ostal  Service. 

3.  Census  Tract/Block  Numbering  Area— 
I  Qter  the  census  tract  number  or  block 

n  umbering  area  firom  the  U.S.  Census 
I  ureau's  Census  Tract/Street  Index  for  the 
n  lost  recent  census  reporting  period.  For 
a  idresses  not  listed  in  the  index,  consult  the 
C  ensus  Bureau's  census  tract  outline  maps. 
E  orrower  Information 

1.  Minority-Owned  Code — Use  the 

fi  illowing  codes  to  indicate  small  business  or 

s  nallfann  loans  with  more  than  50  percent 

c  wnership  by  one  or  more  minority 

ii  idividuals  (as  indicated  by  borrower) 

p  ursuant  to  data  collected  as  described  in  the 

1-Yes 

a -No 

3  —Publicly  traded  business  or  farm  (i.e.  has 

securities  registered  under  Section  12(g) 
of  the  Securities  Exchange  Act  of  1934  or 
has  more  than  100  shareholders) 

4  —Information  not  provided  by  borrower 

2.  Women-Owned  Code— Use  the 

f(  illowing  codes  to  incidate  small  businesses 
t(  I  small  farm  loans  with  more  than  50 
p  srcent  ownship  by  women  (as  indicated  by 
c  jrrowers)  pursuant  to  data  collected  as 
c  ascribed  in  the  Supplemental  Instructions 


For  Collection  of  Data  In  connection  With 
Small  Business  sand  Small  Farm  Loans. 
1— Yes 
2— No 

3— Publicly  traded  business  or  farm  (i.e.  has 
securities  registered  under  Section  12(g) 
of  the  Securities  Exchange  Act  of  1934  or 
has  more  than  100  shareholders) 
4 — Information  not  provided  by  borrower 

3.  Gross  Annual  Revenues<$lMM  Code — 
Use  the  following  codes  to  indicate  whether 
the  gross  annual  revenues  of  the  small 
business  or  farm  are  less  than  or  equal  to  $1 
million.  This  information  should  be 
determined  based  upon  the  revenues  up>on 
which  your  institution  relied  in  making  its 
credit  decision. 
1— Yes 
2— No 

Supplemental  Instructions  for  Collection  of 
Data  In  Connection  With  Small  Business  and 
Small  Farm  Loans   ^ 

A.  Format 

Beginning  July  1, 1995,  financial 
institutions  required  to  report  small  business 
and  small  farm  loan  registers  are  to  collect 
information  on  the  racial,  ethnic,  and  gender 
make-up  of  applicants  or  borrowers  in 
connection  with  small  business  and  small 
farm  loans.  If  you  take  a  written  application, 
you  should  list  questions  regarding  the 
percent  of  minority  and  gender  owmership  on 
your  loan  application  form  or  on  a  separate 
form  completed  by  the  applicant  in 
conjunction  with  an  application.  If  you  do 
not  take  a  written  application,  you  should 
requ«t  the  information  at  an  appropriate 
time  during  the  application  or  origination 
process;  you  must  request  the  information  for 
each  loan  you  originate  even  if  you  did  not 
take  a  written  application.  If  you  neither  take 
a  written  application  nor  originate  the  loan, 
you  do  not  have  to  request  the  information. 
See  the  sample  form  for  recommended  format 
and  language.  This  information  is  to  be 
maintained  in  the  institution's  in-house  loan 
files.  This  information  is  not  to  be  reported 
to  the  agency,  but  is  to  be  used  to  complete 
the  small  business  and  small  farm  loan 
register. 

B.  Procedures 

1.  You  must  ask  for  this  information,  but 
cannot  require  the  applicant  or  borrower  to 
provide  it.  You  may  not  consider  whether  or 
not  an  applicant  or  borrower  has  provided 
this  information  in  making  your  decision 
whether  to  extend  credit  or  in  setting  the 
terms  of  credit. 

2.  If  the  applicant  or  borrower  chooses  not 
to  provide  the  information,  note  this  fact  on 
the  form. 

3.  Inform  the  applicant  or  borrower  that  the 
Federal  government  is  requesting  this 
information  in  order  to  monitor  compliance 
with  Federal  statutes  that  prohibit  lenders 
from  discriminating  on  these  bases. 

BIUINQ  COOES:  OCC  4«ie-33-P  (29%);  B<Mrd  U1»- 
01-P  (29%);  FO«C  6714-01-P  (29%);  OT8  672O-01-4> 
(29%) 
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C  Sample  data  collection  fonn 


INFORMATION  FOR  GOVERNMENT  MONITORING  PURPOSES 


The  following  inforaiation  is  requested  by  the  federal  government  for  certain  types  of  loans  in 
order  to  monitor  the  lender's  compliance  with  equal  credit  opportunity,  fair  housing,  community 
reinvestment  and  home  mortgage  disclosure  laws.  You  are  not  required  to  furnish  this 
information,  but  are  encouraged  to  do  so.  The  law  provides  that  a  lender  may  not  discriminate 
on  the  basis  of  this  information,  or  on  whether  you  choose  to  furnish  it.  If  you  do  not  wish  to 
furnish  the  information,  please  check  the  appropriate  box  below  and  do  not  provide  any  further 
information.  If  your  business  or  farm  is  publicly  traded  (i.e.  has  securities  registered  under 
Section  12(g)  of  Securit-es  Exchange  Act  of  1934  or  has  more  than  100  shareholders),  please 
check  the  appropriate  box  below  and  do  not  provide  any  further  information. 


D 
D 


I  do  not  wish  to  furnish  this  information 

Publicly  traded  (i.e.  has  securities  registered  under  Section  12(g)  of  the  Securities 

Exchange  Act  of  1934  or  has  more  than  100  shareholders) 


Indicate  in  the  boxes  below  the  percentage  of  the  business  or  farm  that  is  owned  by  individuals 
in  each  of  the  racial  and  ethnic  groups  listed.  The  percentages  for  the  different  racial  and  ethnic 
categories  should  total  100%.  Also  indicate  the  percentage  of  the  business  or  farm  that  is  owned 
by  female  individuals  and  the  percentage  that  is  owned  by  male  individuals.  The  female  and 
male  percentages  should  total  100%. 


Race  or  National  Origin 

%  Ownership 

1 -American  Indian  or  Alaskan  Native 

2--Asian  or  Pacific  Islander 

■ 

3--Black  (not  of  Hispanic  origin) 

4-Hispanic 

5-Whiie  (not  of  Hiq)anic  origin) 

6-Other 

Gender 

%  Ownership 

1 -Female 

2--MaIe 

♦■ 
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Instructions  for  Completion  of  the  Open-  and 
Gosed-End  Consumer  Loan  Registers 

This  form  contains  the  instructions  for 
completion  of  the  Loan  Registers  for  Open- 
End  Consumer  Loans  and  Closed-End 
Consumer  Loans.  These  registers  are  used  in 
conjunction  with  the  collection  of  this 
information  as  part  of  the  CRA  data 
collection  process.  The  registers  and  these 
instructions  are  to  be  used  to  provide  the 
format  in  which  the  data  should  be 
maintained.  The  data  must  be  maintained  in 
machine-readable  form.  If  you  wish  to 
maintain  the  data  in  an  alternative  format, 
you  must  obtain  approval  from  your  primary 
supervisory  agency. 

/.  Who  May  Maintain  A  Register 

Any  insured  bank  or  thrift  may.  at  the 
institution's  option,  collect  and  maintain  this 
information  for  loans  outstanding  beginning 
December  31, 1995.  You  need  only  provide 
information  on  borrower  location  ami  grtjss 
annual  income  for  loans  for  which 
applications  were  submitted  after  July  1, 
1995.  For  loans  for  which  applications  were 
submitted  before  that  date,  you  may  enter 
"N/A"  for  borrower  location  and  gross 
annual  income. 

n.  Types  of  Loans  To  Be  Recorded 

If  you  collect  and  maintain  information  on 
your  consumer  loans  for  consideration  in 
your  CRA  evaluation,  you  must  provide  data 
on  all  consumer  loans  outstanding  included 
in  the  aggregate  consumer  loan  figure  on  your 
December  31  Thrift  Financial  Report. 

Your  institution  should  decide  on  the 
procedure  it  wants  to  follow  for  collection  of 


the  data.  Keep  in  mind  that  data  recorded  on 
the  registers  are  outstandings  as  of  December 
31  and  not  originations  as  are  reported  for 
some  other  regulatory  purposes.  Your 
institution  may  collect  the  data  on  separate 
registers  at  different  branches,  but  is  required 
to  maintain  the  data  on  separate  registers  for 
each  of  the  different  consumer  loan  types 
(open-end  and  closed-end).  Make  sure  the 
loan  numbers  are  unique. 

III.  Instructions  for  Completion  of  Register 
Loan  Information 

1.  Loan  Number-^nter  an  identifying 
number  that  can  be  used  to  retrieve  the  loan 
file.  It  can  be  any  number  (not  exceeding  25 
characters).  Use  letters,  numerals,  or  a 
combination  of  both.  Make  sure  that  all 
numbers  are  unique  within  the  institution.  If 
registers  contains  data  for  branch  offices,  for 
example,  use  a  letter  or  a  numerical  code  to 
identify  the^Ioans  of  difiierent  branches  or 
assign  a  certain  series  of  numbers  to 
particular  branches  to  avoid  duplicate 
numbers.  The  use  of  the  borrower's  tax-payer 
identification  number  or  social  security 
number  is  strongly  discouraged  for  privacy 
reasons. 

2.  Outstanding  Loan  Amount— Enter  the 
outstanding  loan  amount  (balance)  as  of 
December  31.  Show  the  amount  in  thousands 
rounding  to  the  nearest  thousand.  Do  not 
report  loans  with  balances  below  S500.  For 
example,  a  loan  with  a  balance  of  S500 
would  be  rounded  to  SI. 000;  a  loan  balance 
of  550,300  would  be  rounded  to  550,000;  and 
a  balance  of  515,700  would  be  rounded  to 
516,000. 


Borrower  Information 

For  each  loan,  identify  the  location  of  the 
borrower.  Consumer  loans  are  located  in  the 
census  tract  or  block  numbering  area  where 
the  borrower  resides. 

1.  MSA— For  each  loan  in  a  MSA,  indicate 
the  location  of  the  loan  by  the  four  digit  MSA 
number.  Enter  only  the  MSA  number,  not  the 
MSA  name.  Use  MSA  boundaries  that  were 
in  effect  on  January  1  of  the  calendar  year  for 
which  you  are  reporting.  A  listing  of  MSAs 

is  available  from  your  regional  superv  isory 
agency.  (In  these  instructions,  the  term  MSA 
refers  to  metropolitan  statistical  aiBa  or 
primary  metropolitan  statistical  area.)  For 
loans  outside  MSAs.  enter  "N/A". 

2.  State  &  County— Use  the  Federal  * 
InformaUon  Processing  Standard  (FIPS)  two- 
digit  numerical  code  for  the  state  and  the 
three-digit  numerical  code  for  the  countj-. 
These  codes  are  available  from  your  regional 
supervisory  agency.  Do  not  use  "the  letter 
abbreviations  used  by  the  United  States 
Postal  Service. 

3.  Census  Tract/Block  Numbering  Area- 
Enter  the  census  tract  number  or  block 
numbering  area  from  the  U.S.  Census 
Bureau's  Census  Tract/Street  Index  for  the 
most  recent  census  reporting  period.  For 
addresses  not  listed  in  the  index,  consult  the 
Census  Bureau's  census  tract  outline  maps. 

4.  Gross  Annual  Income— Enter  the  gross 
annual  income  upon  which  your  institution 
relied  in  making  the  credit  decision.  Round 
all  dollar  amounts  to  the  nearest  thousand. 

BIUIHO  COOES:  OCC  4ei»^»-l>  (2S%):  Boan]  8210- 
01-P  (25%);  FD»C  STI^^I-P  (25%);  GTS  6720-01-P 
(25%) 


VOL 


1994 


UMI 


51320 

Faderal  Regialer  /  Vol  59,  No.  194  /  Fridajr,  October  7,  1994  /  Proposed  Rules 

9 

In 

I 

1      ] 

•   "■        II 

^        1 

>  11 
8                    1 

M                             II 

>  1 

c               1 

1 

1. 

1 

- 

- 

^          9 

1  I'i  3333]] 

H]i]i| 

n 

fl 

ll 

-s 

CLQ$ED-END  CONSUMER  LOAN  REGISTER 

Name  of  Reporting  Institution 

AH  cohinrins  must  be  completed  (or  each  entry.   See  the  instructions  (or  details.        ' 

n                       lOAW  Mf  OMMATHM 

Outstanding 

loan  Amount 

(OOOtI 

:   :   :   ;   ;   ;   ; 

:::::: 
:::::: 

1     ■■--'.'- 

I     I     1     1     1    IT    1     1     1     1     1     1    1     1    1    1 
'     1     1     1     1     1     1     1     1     1     1     1     1    1     1    1    1 
'1     1     1     1     1     1     1     1    1     1     1    1    1     1    1    1 
'     1     1    1     1     1     1     1    1    1     1    1    1    1     1    1    » 
'    '1     1     1     1     1    1    1     1    1    1    1    1    1    1    1 
1     1     1     1    1     1     1     1    1    1     1    1    1    1     1    1    1 

■» 

*. 

51322 


Federal  Register  /  Vo 


.  59,  No.  194  /  Friday,  October  7,  1994  /  Proposed  Rules 


Instructions  for  complepon  of  community  development  loan  data  reporting 
form 

This  form  contains  the  inst  uctions  for  completion  of  the  fonn  for  reporting  Community 
Development  lending  activity.  This  form  is  used  in  conjunction  with  the  reporting  of  this 
information  as  part  of  the  CRA  data  collection  process.  The  form  and  these  mstnictions  are  to 
be  used  to  provide  format  tc  the  data  to  be  reported.  The  actual  data  are  to  be  submitted 
electronically  consistent  with  requirements  for  filing  of  the  mstitution's  December  31  Thrift 
Financial  Rqport.  Data  must  jbe  provided  for  loans  outstanding  beginning  December  31,  1995. 

Community  development  loai|  means  a  loan  (includmg  a  line  of  credit,  commitment,  or  letter 
of  credit)  that  addresses  affordable  housing  (including  multifamily  rental  housing)  or  other 
community  economic  development  needs  not  being  met  by  the  private  market;  provided  the  loan: 
(1)  primarily  benefits  low-  or  moderate-income  individuals,  businesses  or  farms  with  gross 
annual  revenues  less  than  or  M]ual  to  $1  million,  or  businesses  or  farms  that  qualify  as  small 
businesses  under  a  Small  Business  Administration  program;  (2)  has  not  been  reported  or 
collect'^''  by  the  savings  assobiation  or  one  of  its  affiliates  as  a  home  mortgage  loan,  small 
business  loan,  small  farm  loaa,  or  a  consumer  loan  pursuant  to  12  CFR  Part  563e,  unless  it  is 
a  multifamily  loan;  and  (3)  except  m  the  case  of  a  wholesale  or  limited  purpose  savings 
association,  benefits  the  savings  association's  service  area(s)  or  a  broader  statewide  or  regional 
area  that  includes  the  savings  jassociation's  service  area(s). 

1.  NUMBER  OF  COMAiUNlTY  DEVELOPMENT  LOANS  OUTSTANDING.  Enter  the 
number  of  outstanding  Comralinity  £>evelopment  loans  as  of  December  31. 

2.  DOLLAR  AMOUNT  O^COMMUNTTYDEVELOPMENT LOANS  OUTSTANDING.  Enter 
the  aggregate  amount  of  outstjuiding  Community  Development  loans  as  of  December  31. 

COMMUNITY  DE  yELOPMENT  LOAN  DATA  REPORTING  FORM 
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Name  of  Reporting  Institution 


City,  State,  ZIP 

Reporter's  Identification 

' 


Number  of  Community  Develi  tpment  Loans  Outstanding 
Dollar  Amount  of  Community  Development  Loans  Outstanding 

MUMQ  COOES:  OCC  4«1».4».C  (2S%):  Bowd  6210- 
01-C  (t9%»:  FOR  t714-01-C  (29%);  OTS  6720-01-C 


UMI 


Dated:  September  26, 1994. 

By  the  Office  of  Thrift  Supervision. 
looathan  L.  Fiecfater, 
Acting  Director. 

IFR  Doc.  94-24323  Filed  10-6-94;  8:45«ml 
BILUNQ  COOES:  OCC  4»1».3»-P  (am4;  B««ri  U1S- 
01-*  (29H);  rate  6714-01-P  pS%);  GTS  SJZO-Ot-P 
(2$%) 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  203 
[Regulation  C;  Ooctot  No.  R-oe4q 
Home  Mortgage  Disclosure 

aqency:  Bowd  of  Governors  of  the 
Federal  Reserve  System. 
ACnow:  Proposed  rule. 


SUMMARY:  The  Board  is  publishing  for 
public  comment  proposed  changes  to 
Regulation  C  (Home  Mortgage 
Disclosure)  and  to  the  instructions  that 
financial  institutions  must  use  to 
comply  with  the  annual  reporting 
requirements  under  the  regulation.  The 
amendments  reflect  revisions  proposed 
by  the  Board,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
Office  of  Thrift  Supervision  to  their 
regulations  implementing  the 
Community  Reinvestment  Act  (CRA). 
Under  the  joint  CRA  proposal,  banks  or 
savings  associations  that  report  data 
about  their  home  mortgage  lending 
pursuant  to  HMDA— and  that  have 
assets  of  $250  million  or  more,  or  that 
are  subsidiaries  of  a  holding  company 
with  total  banking  and  thrift  assets  of 
$250  million  or  more — would  collect 
and  report  geographic  information  on 
loans  and  loan  applications  relating  to 
property  located  outside  the  MSAs  in 
which  the  institution  has  a  home  or 
branch  office.  Currently,  geographic 
identification  is  required  only  within 
MSAs  where  these  lenders  have  an 
office.  Data  would  be  collected  and. 
reported  in  accordance  with  the 
instructions  in  Regulation  C.  The 
agencies  believe  that  these  data  would 
provide  more  geographic  detail  on  home 
mortgage  lending  that  would  facilitate 
complete  CRA  assessments  for 
institutions  that  do  not  qualify  as  small 
banks  or  thrifts. 

DATES:  Comments  must  be  received  on 
or  before  November  21, 1994.  The 
revised  final  rules  would  apply  to  loan 
and  application  data  beginning  July  l. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0848  and  be  sent  to 
William  W.  Wiles.  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551.  They 


may  also  be  delrvered  to  Room  B-2222 
of  the  Eccles  Building  between  8:45  a.m. 
and  5:15  p.in.  weekdays,  or  to  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street.  NW,  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  received  will  be 
available  for  inspection  in  Room  Nff- 
;    500  of  the  Martin  Building  between  9:00 
a.m.  and  5:00  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Board's 
rules  regarding  the  availability  of 
information. 

FOR  FURTHER  INFORMATIOH  CONTACT:  Jane 
Jensen  Cell  or  W.  Kurt  Schumacher, 
Staff  Attorneys,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  at  (202) 
452-2412  or  (202)  452-3667.  For  the 
hearing  impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544. 

SUPPLEMENTARY  INF0RMATK3N: 

I.  Background 

The  Board's  Regulation  C  (12  CFR 
Part  203)  implements  the  Home 
Mortgage  Disclosure  Act  of  1975 
(HMDA)  (12  U.S.C.  2801  et  seq).  HMDA 
requires  most  mortage  lenders  located 
in  metropolitan  areas  to  collect  data 
about  their  housing-related  lending 
activity.  Annually,  lenders  must  report 
that  data  to  their  federal  supervisory 
agencies  and  disclose  the  data  to  the 
public.  The  reports  and  disclosures 
cover  loan  originations,  applications 
that  do  not  result  in  originations  (for 
example,  applications  that  are  denied  or 
withdrawn),  and  loan  purchases. 
Information  reported  includes  the 
location  of  the  property  to  which  the 
loan  or  application  relates;  the  race  or 
national  origin,  gender,  and  gross 
annual  income  of  the  borrower  or 
applicant;  and  the  type  of  purchaser  for 
loans  sold  in  the  secondary  market. 

The  federal  financial  regulatory 
agencies  have  proposed  amendments  to 
the  CRA.  The  CRA  proposal  would 
require  banks  or  savings  associations 
that  report  data  about  their  home 
mortgage  lending  pursuant  to  HMDA— 
and  that  have  assets  of  $250  million  or 
more,  or  that  are  subsidiaries  of  a 
holding  company  with  total  banking 
and  thrift  assets  of  $250  million  or 
more— to  collect  and  repiort  geographic 
information  on  loans  and  applications 
relating  to  property  located  in 
metropolitan  areas  whether  or  not  the 
institution  has  a  home  or  branch  office 
there.  They  will  also  report  geographic 
information  for  property  located  outside 
any  MSA.  (This  proposal  does  not  affect 
the  current  exemption  in  §  203.3  of 
Regulation  C  for  banks  and  savings 


associations;  for  example,  institutions 
whose  assets  are  $10  million  or  less 
remain  exempt.)  Currently,  iendere  have 
the  option  of  collecting  this  information 
but  are  not  required  to  do  so.  The 
agencies  believe  that  these  data  would 
provide  more  geographic  detail  on  home 
mortgage  lending  that  would  facilitate 
complete  CRA  assessments  for 
institutions  that  do  not  qualify  as  small 
banks  or  thrifts.  The  revised  final  rules 
would  apply  to  loan  and  application 
data  beginning  July  1, 1995. 

II.  Summary  of  Proposed  Amendments 

Set  forth  below  is  a  seCtion-by-section 
discussion  of  the  proposed  amendments 
to  the  regulation. 

Section  203.4— Compilation  of  Loan 
Data 

Paragraph  (e)— Data  ReporUng  Under 
(JRA 

The  proposal  would  add  a  new 
paragraph  to  implement  proposed 
revisions  to  the  agencies'  CRA 
regulations.  Under  the  joint  CRA 
proposal,  banks  or  savings  associations 
that  report  data  about  their  home 
mortgage  lending  pursuant  to  HMDA— 
and  that  have  assets  of  $250  million  or 
more,  or  that  are  subsidiaries  of  a 
holding  company  with  total  banking 
and  thrift  assets  of  $250  million  or 
more— would  collect  and  report 
geographic  information  for  all  loans  and 
applications,  not  just  for  property  in 
MSAs  where  the  institution  has  a  home 
or  branch  office.  The  requirement  also 
would  apply  to  property  located  outside 
any  MSA.  The  agencies  believe  that 
incorporating  these  reporting 
requirements  in  Regulation  C  would 
facilitate  compliance  for  lenders. 

Appendix  A— Form  and  Instructions  for 
Completion  of  HMDA  Loan/Application 
Register 

V.  Instructions  for  Completion  of  Loan/ 
Application  Register  Paragraph  C 

The  Board  proposed  to  add  a  new 
paragraph  to  reflect  the  proposed  CRA 
reporting  requirements  for  banks  and 
sayings  associations  with  assets  of  $250 
million  or  more  and  banks  and  savings 
associations  that  are  subsidiaries  of  a 
holding  company  with  total  banking 
and  thrift  assets  of  $250  million  or 
more. 

f 
III.  Economic  Impact  Statement 

The  Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  analysis  of  the  proposed 
amendments.  A  copy  of  the  analysis 
may  be  obtained  from  Publications 
Services,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
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DC  20551,  or  by  telephone  at  (202)  452- 
3245. 

IV.  Benefit  and  Burden  of 
,  Administrative  Compliance 
Requirements 

With  respect  to  the  reporting, 
disclosure,  and  other  administrative 
compliance  requirements  in  the 
proposal,  the  Board  invites  comment  on 
(1)  Any  administrative  burdens  that 
these  requirements  in  the  proposal 
would  place  on  depository  institutions, 
including  small  depository  institutions 
and  customers  of  depository 
institutions;  and  (2)  the  benefits  of  these 
requirements  in  the  proposal  for 
depository  institutions,  their  customers, 
and  their  commimities. 

List  of  Subjects  in  12  CFR  Part  203 

Banks,  Banking,  Consumer  protection, 
Federal  Reserve  System,  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  203  as  follows: 

PART  203— HOME  MORTQAQE 
DISCLOSURE  (REGULATION  0) 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 


Audiority:  12  U.S.C  2801-2810. 

2.  Section  203.4  would  be  amended 
>y  adding  a  new  paragraph  (e),  to  read 
is  follows: 

203.4   Compliation  of  loan  data. 

*        •        •        * 

(e)  Data  reporting  under  CRA  for 
lanks  and  saving  associations  with 
Ota]  assets  of  $250  million  or  more  and 
xmks  and  savings  associations  that  are 
iubsidiaries  of  a  holding  company 
vhose  total  banking  and  thrift  assets  are 
>250  million  or  more.  As  required  by 
igency  regulations  that  implement  the 
!k)mmunity  Reinvestment  Act,  banks 
ind  savings  associations  that  have  total 
tssets  of  $250  million  or  more  on  the 
>receding  December  31,  or  are 
subsidiaries  of  a  holding  company  with 
otal  banking  and  thrift  assets  of  $250 
nillion  or  more,  shall  also  report  the 
ocation  for  property  located  outside  the 
^SAs  in  which  the  institution  has  a 
lome  or  branch  office. 

3.  Appendix  A  to  part  203  would  be 
miended  by  adding  a  new  section 
V.C.7.,  to  read  as  follows: 

Appendix  A  Part  203 — ^Form  and 
nstructions  for  CtHupletion  HMDA 
>oan/AppUcation  Register 


V.  *  •  • 

C.  *  *  * 

7.  Data  reporting  under  CRA  for  banks 
and  savings  associations  with  total 
assets  of  $250  million  or  more  and 
banks  and  savings  associations  that  are 
subsidiaries  of  a  holding  company 
whose  total  banking  and  thrift  assets  are 
$250  million  or  more.  If  you  are  a  bank 
or  savings  association  with  total  assets 
of  $250  million  or  more  on  the 
preceding  December  31,  you  must  also 
report  the  location  for  property  located 
outside  the  MSAs  in  which  you  have  a 
home  or  branch  office.  You  must  also 
report  this  information  if  you  are  a  bank 
or  savings  association  that  is  a 
subsidiary  of  a  holding  company  with 
total  banking  and  thrift  assets  of  $250 
million  or  more. 
•       *       *        •        • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  26, 1994. 
William  W.Wiks, 
Secretary  of  the  Board. 
[PR  Doc  94-24324  Filed  10-6-94;  8:45  am] 
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National  institute  on  Disability  and 
Rehabilitation  Research;  Notice 


DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research 

agency:  Pepartment  of  Education. 
ACTION:  Notice  of  proposed  funding 
priorities  for  fiscal  years  1995  and  1996. 

SUMMARY:  The  Secretary  proposes 
funding  priorities  for  Research  and 
Demonstration  (R&D)  projects  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1995-1996.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need. 
These  priorities  are  intended  to  assist  in 
the  solutions  to  problems  encountered 
by  individuals  with  disabilities  in  their 
daily  activities. 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  David  Esquith,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Switzer 
Building,  Room  3424.  Washington,  D.C. 
20202-2601. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  who  use  a 
telecommunications  <levice  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  three  proposed  priorities 
for  the  R&D  program.  These  proposed 
priorities  focus  on  accommodations  for 
individuals  with  disabilities  in  adult 
education  programs,  reproductive  issues 
for  women  with  disabilities,  and  HIV/ 
AIDS  and  disability. 

Authority  for  the  R&D  program  of 
NIDRR  is  contained  in  section  204(a)  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  agencies  and  private 
agencies  and  organizations,  including 
institutions  of  higher  education,  Indian 
tribes,  and  tribal  organizations.  This 
program  is  designed  to  support  discrete 
research,  demonstration,  training,  and 
related  projects  to  develop  methods, 
procedures,  and  technology  that 
maximize  the  full  inclusion  and 
integration  into  society,  independent 
living,  employment,  family  support,  and 
economic  and  social  self-sufficiency  of 
individuals  with  disabilities,  especially 
those  with  the  most  severe  disabilities. 
Under  program  regulations  at  34  CFR 
351.32.  the  Secretary  may  establish 
research  priorities  biy  reserving  funds  to 
support  the  research  activities  listed  in 
34  CFR  351.10. 
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'  'hese  proposed  priorities  support  the 
Na  tional  Education  Goals,  one  of  which 
sta  les  that  every  American  will  be 
liti  rate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
gldbal  economy  and  exercise  the  rights 
an  1  responsibilities  of  citizenship. 

'  'he  Secretary  will  announce  the  final 
fui  iding  priorities  in  a  notice  in  the 
Fe  leral  Register.  The  final  priorities 
wi  1  be  determined  by  responses  to  this 
no  ice.  available  funds,  and  other 
coi  isiderations  of  the  Department. 
Fu  tiding  of  particular  projects  depends 
on  the  final  priorities,  the  availability  of 
fui  ids,  and  the  quality  of  the 
ap  )lications  received.  The  publication 
of  hese  proposed  priorities  does  not 
pr  (clude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
th*  Secretary  to  funding  only  these 
pr  orities,  subject  to  meeting  applicable 
ru  emaking  requirements. 

J  lote:  This  notice  of  proposed  priorities 
do  ^s  not  solicit  applications.  A  notice 
ini  iting  applications  under  this  competition 
wi  1  be  published  in  the  Federal  Re^tar 
co;  icurrent  with  or  following  publication  of 
thi  notice  of  final  priorities. 

Pr  orities 

Jnder  34  CFR  75.105(c)(3)  the 
Se  cretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
oflthe  following  priorities.  The  Secretary 
pt  eposes  to  fund  under  this  program 
oi  ly  applications  that  meet  one  of  these 
ab  solute  priorities: 

Pi  jposed  Priority  1 :  Accommodations 
fo  •  Individuals  With  Disabilities  in 
At  fult  Education  Programs 

B)  ckground 

n  fiscal  year  1991  Adult  Education 
[A  E)  programs  funded  under  the  Adult 
E(  ucation  Act  (P.L.  100-297.  as 
ax  lended)  served  over  3.7  million 
p(  ople  in  Adult  Basic  Education.  Adult 
Si  condary  Education,  and  English-as-a- 
Second-Language  programs.  Adult 
Education  programs  serve  persons  who 
ai  3  educationally  disadvantaged, 
ir  eluding  individuals  with  all  types  of 
d:  sabilities.  The  Office  of  Vocational 
ai  d  Adult  Education  estimates  that  at 
le  ist  30  percent  of  the  persons  in  AE 
p:  ograms  have  a  disability.  Adults  (aged 
II  years  or  older)  with  disabilities  are 
ei  rolled  in  AE  programs  throughout  the 
Si  ates  and  territories  in  local 
e<  ucational  agencies,  community 
a  lieges,  community-based 
OI  ganizations.  mental  hospitals, 
rehabilitation  and  correctional  facilities, 
ai  id  other  facilities  serving  individuals 
w  ith  disabilities  (U.S.  Department  of 
E  lucation.  Adult  Learning  and  Literacy 
C  earinghouse.  Fact  Sheet  9.  February 
1  t94). 
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Because  they  are  educationally 
disadvantaged,  some  individuals  with 
disabilities  in  AE  programs  may  need 
accommodations.  These 
accommodations  may  involve  the 
modification  of  policies,  practices,  or 
procedures,  or  the  provision  of  auxiliary 
aids  and  services  (e.g..  relaxed  time 
requirements  for  tests,  interpreters). 
Published  efforts  to  identify 
accommodations  for  adults  with 
disabilities  in  AE  programs  have   . 
focused  on  administering  tests  and 
diagnostic  assessments  (American 
Council  on  Education.  "GED  Test 
Accommodations,"  Washington.  D.C. 
1990;  American  Council  on  Education. 
"External  Diploma  Program  Assessment 
Accommodations  and  Modifications  for 
Adults  with  Special  Learning  Needs." 
Washington,  D.C,  1990). 

In  addition  to  testing  and  assessment 
accommodations,  individuals  with 
disabilities  in  AE  programs  may  require 
accommodations  related  to  the 
presentation  of  instructional  materials, 
alternative  formats  to  print  materials, 
notetakers,  alternatives  to  written 
assignments,  practicums,  scheduling, 
and  a  vfuiety  of  other  educational  tasks 
and  requirements. 

Adult  Education  administrators  and 
teachers  need  to  understand  not  only 
their  obligations  under  section  504  of 
the  Rehabilitation  Act.  as  amended,  but 
also  the  resources  that  are  available  to 
enable  them  to  provide  the 
accommodations.  Similarly,  students 
vdth  disabilities  in  AE  programs  need  to 
understand  their  rights,  articulate  their 
needs,  and  identify  the  accommodations 
that  will  assist  them  to  meet  the 
program's  requirements. 

Proposed  Priority 

An  R&D  project  on  accommodations 
for  individuals  with  disabilities  in 
Adult  Education  programs  shall — 

•  Survey  the  nature  and  extent  to 
which  a  representative  sample  of  AE 
programs  are  providing  programmatic 
accommodations  to  students  with 
disabilities  and  determine  the 
relationship  between  the  provision  of 
those  accommodations  and  program 
outcomes  for  those  students  (e.g., 
graduation  rates,  program  completion, 
career  advancement,  etc.); 

•  Identify  and  evaluate  effective 
programmatic  accommodations  for 
individuals  with  disabihties  in  AE 
programs,  and  develop 
recommendations  for  the  development 
of  new  accommodations,  including,  but 
not  limited  to,  accommodations  related 
to  testing,  presentation  of  instructional 
materials,  alternative  formats  to  print 
materials,  notetakers.  alternatives  to 


written  assigmnents.  practicums,  and 
scheduling; 

•  Utilizing  existing  materials  to  the 
maximum  extent  possible,  develop 
guidance  for  AE  staff  and  students  with 
disabihties  in  AE  programs  on  the  rights 
and  duties  of  covered  entities  to  provide 
appropriate  accommodations  to 
individuals  with  disabilities; 

•  Utilizing  existing  material  to  the 
maximum  extent  possible,  develop 
information  for  AE  staff  and  students 
with  disabilities  on  innovative  and 
common  accommodations  provided  to 
students  with  disabilities,  as  well  as 
information  on  resources  that  will  assist 
AE  programs  provide  accommodations; 

•  Field-test  materials  to  ensure  that 
they  address  the  needs  of  individuals 
with  disabilities  from  minority 
backgrounds  who  are  in  AE  programs 
and  that  they  are  available  in 
appropriate  accessible  formats;  and 

•  Coordinate  efforts  with  NIDRR's 
Disability  and  Business  Technical 
Assistance  Centers  (ADA  technical 
assistance  centers)  as  well  as  with  the 
Division  of  Adult  Education  and 
Literacy  within  the  U.S.  Department  of 
Education  Office  of  Vocational  and 
Adult  Education. 

Proposed  Priority  2.  Reproductive  Issues 
for  Women  With  Physical  Disabilities 

Background 

Despite  the  attention  given  to 
disabihty  in  general  and  certain 
impairments  in  particular,  one  of  the 
groups  wnthin  the  disabled  population 
that  has  received  little  recognition  or 
study  is  women.  (Doggone.  Mary  J, 
Brooks,  Nancy  A..  1985).  Over  3,000,000 
women  of  childbearing  age  in  the 
United  States  have  some  type  of 
disabihty.  Many  women  with  physical 
disabilities  have  been  discouraged  by 
their  famiUes.  friends,  and  health 
providers  from  considering  the  option  of 
parenthood.  Until  very  recently,  women 
with  many  types  of  physical  disabihties 
have  not  been  encouraged  or  facilitated 
in  exercising  that  option  by  health  care 
providers  and  others.  Medical 
professionals  have  often  discouraged 
pregnancy  for  women  with  physical 
disabilities  because  of  the  fimited 
understanding  of  the  effect  of  bodily 
changes  during  pregnancy,  labor,  and 
delivery  on  existing  impairments.  This 
priority  addresses  reproductive  issues 
confronted  specifically  by  women  with 
physical  disabilities. 

Some  aspects  of  women's  health 
maintenance  that  are  an  ordinary  part  of 
life  for  most  women  pose  significant 
problems  for  women  with  physical 
disabihties.  Dependent  upon  the  type  of 
disability,  fertility  may  be  unaffected 


but  pregnancy  may  be  an  increased  risk 
and  require  high-risk  management; 
genetic  counseling  may  be  suggested; 
symptoms  of  chronic  disease  or 
impairment  may  or  may  not  be 
exacerbated;  delivery  may  be  difficult; 
and  urinary  infections,  decubitus  ulcers, 
and  autonomic  hyperreflexia  during 
labor  and  dehvery  may  be  present. 
(Asrael.  W..  Huberman,  B..  NAACOG 
Update  Series,  Vol.  5.  Lesson  11. 1986). 

Women  with  physical  disabilities 
of^en  require  specialized  obstetrical 
attention  for  a  number  of  possible 
concerns.  The  interaction  of  drugs  may 
have  a  more  severe  impact  on  their 
systems,  such  as  the  canceUng  effect  of 
antiseizure  medications  and  oral 
contraceptives,  or  the  multiplying  effect 
of  antispasmodics  on  other  drugs  with 
depressive  side  effects.  There  has  been 
htUe  research  on  the  long-term  effects  of 
oral  contraceptives  and  other  hormonal 
treatments  for  women  who  lead 
sedentary  existences  and  who  often 
have  compromised  circulatory  systems. 
(Nosek.  M.,  Journal  of  Women 's  Health. 
Vol.  1.  No.  4. 1992).  Concerns  revolve 
around  the  ability  to  conceive,  the 
special  problems  and  risks  if  any. 
during  pregnancy,  the  impact  on  the 
disability  itself,  and  the  methods  of 
delivery. 

Elaine  Carty  and  Tali  Conine. 
{Rehabilitation  Nursing,  Vol.  13,  No.  2. 
1988).  looked  at  six  important  areas  of 
stress  that  pregnant  women  with 
physical  disabihties  experience.  Three 
are  role  related:  accepting  the  new  role 
of  childbearing  and  the  impending 
responsibilities  of  parenthood, 
accepting  extra  nurturing  and  assuming 
a  more  dependent  role,  and  dealing  with 
fatigue  and  hmitations  on  activity  in  the 
perinatal  period.  Psychosocial  issues 
cannot  be  separated  from  the  woman's 
general  well-being. 

Research  supports  the  conclusion  that 
more  extensive  education  of  health  care 
providers  and  consumers  in  the  medical 
and  psychosocial  aspects  of  disabihty 
and  in  the  area  of  human  sexuahty  and 
communications  regarding  this  aspect  of 
health  care  could  lead  to  improved 
health  services  for  women  with 
disabilities.  Among  the  problems  in 
providing  appropriate  reproduction- 
related  services  to  women  with 
disabilities  is  the  hmited  experience  of 
obstetricians-gynecologists  yvith  health 
issues  of  various  types  of  disabihties. 
and  the  hmited  involvement  of 
physiatrists  and  other  speciahsts  in 
prenatal  care.  Physicians  who  may  have 
been  involved  in  the  women's  previous 
care  include  a  physiatrist,  orthopedist, 
neurologist  and  urologist.  The  proposed 
project  is  to  investigate  appropriate 


roles  for  these  specialists  in  the 
pregnancy  care  team. 

If  women  with  disabihties  are  to  have 
options  for  reproductive  care 
comparable  to  those  available  to  women 
without  disabilities,  then  the  obstetrical 
profession  and  ancillary  health  cai« 
personnel  must  be  educated  on  the 
special  pregnancy-related  needs  of 
women  with  physical  disabihties. 
Development  and  dissemination  of 
current  information  to  health  care 
practitioners  and  to  women  with 
disabihties  will  be  a  key  element  of  any 
project  to  be  funded  under  this  priority. 

Being  informed  is  one  of  the  best 
ways  for  a  woman  to  increase  her 
confidence  and  ensure  she  is  given  the 
same  pregnancy-related  options  as  her 
nondisabled  peers.  (Beckmann.  Gittler. 
Barzansky,  and  Beckmann.  Obstetrics 
and  Gynecology,  Vol.  74.  No.  1.  July. 
1989).  A  woman  with  a  disabihty  who 
is  pregnant  should  be  aware  of  major 
risks,  and  needs  a  support  system  that 
includes  an  obstetrical  team  sensitive  to 
the  specific  issues  related  to  her 
disability.  (Freda.  Cioschi.  Nilson, 
Physical  Disabilities,  AOTA,  Vol.  12, 
No.  2,  June  1989.)  For  this  reason,  the 
project  to  be  supported  under  this 
priority  must  address  the  pregnancy- 
related  information  needs  of  women 
with  physical  disabilities. 

Choices  concerning  pregnancy  and 
motherhood  often  have  different 
implications  for  women  m  diverse 
cultures,  depending  upon  the 
psychosocial  expectatio.-'.s  of  women 
and  the  support  system  i  available  to 
thein.  Expectations  and  support  s\  stems 
of  disabled  women  from  minoritv' 
backgrounds  may  be  quite  ditTerent  from 
those  available  to  other  women.  A 
project  to  be  funded  under  this  priority 
is  expected  to  address  the  research 
questions  concerning  disabihty, 
pregnancy,  and  cultural  competency. 
Thus,  any  project  must  involve  not  only 
women  with  physical  disabilities,  but  ' 
also  disabled  women  from  diverse 
cultural  backgroimds.  in  the  design, 
conduct,  and  dissemination  of  the 
research.  A  grantee  funded  under  this 
priority  is  expected  to  demonstrate 
famiharity  and  ability  to  coordinate 
both  research  and  dissemination  with 
other  projects  and  agencies  addressing 
related  issues,  including  the  Department 
of  Health  and  Human  Services  and  its 
grantees. 

Proposed  Priority 

An  R&D  project  on  reproducti\  e 
issues  for  women  with  disabihties 
shall— 

•  Study  the  impact  and  risks  of 
pregnancy  and  childbirth  for  women 
with  various  physical  disabihties; 


UMI 


•  identify  the  cunoit  gaps  in  research 
and  the  information  needed  by 
practitionen  and  oonsumeis  regarding 
the  gynecologic  and  reproductive  care  of 
women  with  physical  disfdiiUties; 

•  Identify  and  evaluate  strategies  that 
foster  communication  and  collaboration 
among  the  various  health  care 
practitioners  relevant  to  pregnancy  and 
childbirth  in  tvomen  with  physical 
disabiUties: 

•  Identify  and  evaluate  methods  to 
improve  education  and  training  for 
health  care  providers  regarding  the 
medical  and  psychosexual  aspects  of 
disabihty  and  reproduction  issues: 

•  Incorporate  issues  pertinent  to 
culturally  diverse  populations  in 
addressing  issues  of  pregnancy  and 
childbirth  idraitified  by  women  with 
disabihties  from  minority  backgrounds: 
and 

•  Disseminate  the  research  findings  to 
health  care  providers  and  women  with 
disabilities  through  the  most  effective 
channels,  likely  to  result  in  maximum 
impact  on  practice  and  training. 

Proposed  Priority  3:  HIV/AIDS  and 
Disability 

Background 

The  Human  Immunodeficiency  Virus 
(HIV)  causes  a  chronic,  progressive 
immunologic  deficiency  disease  with  a 
spectrum  of  manifestations.  (Atkins.  B.). 
and  Hancock,  A.K.,  American 
Rehabilitation,  1993).  The  continuum 
can  be  seen  as  four  major  stages:  Acute 
HIV  Disease:  Chronic  Asymptomatic 
HIV  Disease:  Chronic  Symptomatic  HIV 
Disease;  and  Advanced  Disease  (AIDS). 
It  is  known  that  HIV  affects  every 
cultural,  social,  economic,  sexual,  , 
racial,  and  geographic  group  in  this 
country. 

Former  Surgeon  General  C.  Everett 
Koop  stated  that  "HIV  is  expected  to 
impact  every  household  in  America  in 
the  1990s."  The  number  of  people  who 
have  AIDS  is  significant:  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
in  its  HIV/AIDS  Surveillance  Report. 
1994.  noted  that,  as  of  December.  1993, 
361 ,509  cases  of  AIDS  had  been 
reported  in  the  United  States.  Of  these, 
138.223  individuals  were  known  to  be 
living  with  AIDS.  These  figures  do  not 
include  individuals  who  have  been 
diagnosed  as  HIV  seropositive,  but  have 
not  yet  developed  full-blown  AIDS:  that 
number  is  estimated  to  exceed  one 
million.  Racial  and  ethnic  minority 
populations  have  been 
disproportionately  affected  by  HIV 
infection  and  AIDS.  In  1992,  47  percent 
of  all  reported  AIDS  cases  were  among 
Afiican-Americans  and  Hispanics 
although  these  two  groups  represent 
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on  y  21  percent  of  the  entire  population 
(1<  92  CDC  Newsletter).  HIV  infactions 
ara  also  increasing  rapidly  among 

women. 

Although  HIV  disease  is  chronic, 
progressive,  and.  so  far.  ultimately  fatal. 
thf  average  period  of  time  from  ons^  of 
injection  to  death  continues  to  grow 
logger,  due  to  improved  health  care 
interventions,  and  is  now  estimated  to 
be  11.5  years  (Whitman- Walker  Clinic). 
Individuals  may  well  begin  to  live 
logger  at  each  stage  of  the  disease 
process.  Thus,  as  the  natiural  course  of 
the  disease  changes,  it  will  be  important 
to  track  the  changing  needs  for 
rehabilitation  and  community  support 
ices.  Most  "Persons  Living  with 
>S"  (PLWA)  aspire  to  maintain  as 

1  a  life  as  possible  during  the 
iod  of  disease  and  disability  and 
e  both  the  potential  and  the  right  to 
efit  from  appropriate  service 
grams.  It  is  extremely  critical  that 
turally  sensitive,  community 
integrated  service  systems  to  promote 
rehabilitation,  independence, 
employment,  and  community 
integration  and  to  reduce  barriers  be 
de^'e loped  and  implemented. 

The  Americans  with  Disabilities  Act 
(A  OA)  and  section  504  of  the 
R(  habilitation  Act  of  1973,  as  amended, 
de  fine  an  Individual  with  a  disability  as 
or  e  who  "has  a  physical  or  mental 
in  pairment  that  substantially  Umits  his 
or  her  ability  to  perform  one  or  more 
m  ijor  life  activities,  has  a  record  of  an 
in  pairment  that  substantially  limits  a 
m  i)or  life  activity,  and/or  is  regarded  by 
an  employer  or  other  covered  entity  as 
he  ving  an  impairment  that  substantially 
lii  nits  a  major  life  activity."  This   ~ 
d(  finition  includes  people  with  HIV/ 
ADS. 

Individuals  with  HIV/ AIDS  may  be 
cr  titled  to  income  transfer  payments 
ar  d  medical  assistance  benefits:  they 
al  io  may  be  eligible,  depending  on 
sf  ecific  criteria  in  the  various  statutes, 
fo  r  sei^ices  under  a  number  of  public 
se  "Vice  programs,  including  vocational 
re  labilitation  and  independent  living, 
ra  jntal  health  and  drug  abuse  services. 
v<  terans'  services,  and  housing 
as  si  stance. 

There  are  many  allegations  that  the 
tr  iditional  social  service  systems, 
ir  eluding  vocational  rehabilitation,  are 
il  -equipf)ed  to  respond  to  the  need  for 
s€  rvices.  For  example,  the  1991  National 
Si  irvey  of  Vocational  Rehabilitation 
(\  R)  and  AIDS,  distributed  to  State  VR 
aj  encies  by  the  American  Rehabilitation 
A  isociation  (ARA),  concludes  that  there 
ai  e  numerous  barriers  to  the  delivery  of 
re  habilitative  services  to  persons  living 
VI  ith  HIV/ AIDS.  These  barriers  include 
ti  e  fears  and  anxieties  of  vocational 


rehabilitation  staff,  pi^Uc  stigma 
associated  with  HIV/ AIDS, 
confidentiahty  issues,  lack  of 
knowledge  about  the  rehabiUtation 
needs  of  persons  with  HTV/AIDS,  and 
the  need  for  more  extensive  services 
than  those  currently  available  through 
the  vocational  reh^ihtation  system. 
Factors  in  the  natural  course  of  the 
disease,  including  remissions, 
exacerbations,  compounding,  rates  of 
decUne.  and  many  other  characteristics 
that  are  not  well  imderstood  in  terms  of 
theii*  relation  to  disability  and  to 
support  services  may  affect  the 
suitability  of  existing  service  models  to 
meet  the  needs  of  PLWA.  In  addition, 
there  is  some  indication  that  the 
patterns  of  the  disease,  and  the 
associated  service  needs,  are  different 
for  minority  individuals,  who  are  likely 
to  enter  the  health  care  service  system 
later  in  the  illness,  and  for  women,  for 
whom  not  only  the  support  needs  but 
also  the  natural  course  of  the  disease 
appear  to  differ  (Campbell,  et  al.,  1989). 

Many  rehabilitation  experts 
hypothesize  that  the  approaches  and 
techniques  that  have  be«n  developed  to 
address  issues  regarding  other  types  of 
disability  are  relevant  to,  and  will  be 
effective  in,  addressing  issues  regarding 
HIV/ AIDS.  These  approaches  include 
secondary  prevention,  vocational 
rehabilitation,  job  accommodations, 
barrier  removal,  peer  support, 
independent  living,  personal  assistance 
services,  public  education,  integrated 
model  service  systems,  job  sharing,  and 
advocacy. 

However,  the  most  effective 
application  of  disability  and 
rehabilitative  approaches  to  HIV/ AIDS 
is  dependent  upon  first  increasing 
knowledge  about  the  pattem(s)  of 
disabling  consequences  typically 
associated  with  the  disease  process:  the 
functional  capacities  associated  with 
various  stages  of  the  disease  process: 
and  the  duration  and  intensity  of 
various  types  of  supports  needed  for 
this  population  at  different  stages  of  the 
disease  process.  Any  research  designed 
to  address  these  issues  must  ensure  that 
findings  can  be  applied  cross-gender 
and  to  culturally  diverse  populations. 

Any  project  to  be  funded  under  this 
priority  is  expected  to  be  familiar  with, 
and  to  coordinate  and  cooperate  with, 
the  relevant  AIDS  research  activities  of 
the  Centers  for  Disease  Control  and  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  and  with  other 
major  current  or  plaimed  research 
initiatives. 

Proposed  Priority 

An  R&D  project  on  HIV/ AIDS  and 

disabilitv  shall — 


•  Analyze  existing  data  on  HIV/AEDS, 
prepare  population  estimates  and 
statistical  profiles  of  adults  with  HIV/ 
AIDS,  including  such  factors  as:  age:  age 
at  onset  or  diagnosis  of  HIV  infection 
and  AIDS  diagnosis  or  length  of  time 
with  the  disease:  ethnic  background; 
gender:  educational  level;  employment 
experience  and  current  employment 
status;  marital  and  socioeconomic 
status:  patterns  of  SSI,  SSDI,  Medicaid, 
and  Medicare  enrollment;  and  standard 
demographic  factors; 

•  Document  the  natural  course  of  the 
disabihty  consequences  «»f  the  disease 
process,  including  iatrogenic 
disabilities,  and  docimient  the 
functional  losses  associated  writh 
various  stages  of  the  disease  process, 
taking  into  conaderation  such  factors  as 
age,  gender,  ethnic  background,  and 
concomitant  disabihties; 

•  Identify  and  assess  the  major 
disabihty-related  societal  barriers 
confronted  by  adults  with  HIV/AIDS, 
including  unemployment, 
discrimination,  lack  of 
accommodations,  and  lack  of 
opportunities  to  maintain  independent 
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living,  distinguishing  patterns  by  age, 
gender,  ethnic  background,  and  urban  or 
rural  location; 

•  Identify  best  practices  in 
rehabilitation,  independent  living,  peer 
support  programs,  community  mental 
health,  housmg,  job  accommodations, 
and  related  services  that  have  the  most 
potential  to  assist  adults  with  HIV/ AIDS 
to  maximize  quality  of  fife; 

•  Etemonstrate  and  evaluate  the 
effectiveness  of  selected  rehabihtaUve 
techniques  that  enable  PLWA  to 
maintain  maximum  independence  in- 
employment  and  in  the  community, 
involving  PLWA,  individuals  with  other 
disabihties,  and  adults  fit)m  diverse 
cultural  backgrounds  in  the  design  of 
the  demonstrations:  and 

•  Disseminate  tiie  findings  bom  this 
project  to  potential  adapters  m  other 
programs,  projects,  and  service  faciUties 
that  provide  services  to  PLWA  and 
through  other  resources,  including  the 
National  RehabiUtation  Information 
Center  (NARIC),  the  Council  of  State 
Administrators  of  Vocational 
Rehabihtation  (CSAVR),  and  the 
National  Council  for  hidependent 


Living  (NQL),  and  HIV/AIDS 
information  networks. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3423,  Mary 
Switzer  Building,  330  C  Stieet  S.W., 
Washington.  D.C.,  between  the  hours  of 
8.00  a.m.  and  3:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations:  34 
CFR  Parts  350  and  351. 

Program  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Research  and 
Demonstration  Projects) 

Dated:  October  3, 1994. 
Judith  E.  Heumaim, 

Assistant  Secretary  for  Special  Education  and 
nehabiJitative  Services. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  151 
[CQD93-03(q 
RIN  2115-AE44 

Shipboard  Oil  Pollution  Emergency 
Plans 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  requiring 
all  U.S.  flag  oil  tankers  of  150  gross  tons 
and  above  and  all  other  U.S.  flag  ships 
or400  gross  tons  and  above,  to  carry 
approved  shipboard  oil  pollution 
emergency  plans.  These  regulations  also 
require  foreign  oil  tankers  of  150  gross 
tons  and  above  and  other  foreign  ships 
of  400  gross  tons  and  above,  to  carry 
evidence  of  compliance  vdth  Regulation 
26  when  in  the  navigable  waters  of  the 
United  States.  The  regulations 
implement  the  requirements  of 
Regulation  26  of  Annex  I  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973.  as  modified  by  the  Protocol  of 
1978,  as  amended  (MARPOL  73/78). 
The  purpose  of  Regulation  26  is  to 
improve  response  capabilities  and 
minimize  the  environmental  impact  of 
oil  discharges  from  ships. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
October  7, 1994. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  bfBce  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  93-030),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
room  3406.  Washington,  DC  20593- 
0001  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Duane  (Mike)  Smith,  Policy 
Contact,  Marine  Environmental 
Protection  Division  (&-MEP-2)  (202) 
267-2611.  This  telephone  is  equipped 
to  record  messages  on  a  24-hour  basis. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LTJG 
Christina  Bjergo,  Project  Manager,  and 
Ms.  Jacqueline  L.  Sullivan,  Project 
Counsel,  OPA  90  Staff. 

Regulatory  History 

On  March  5, 1993.  the  Coast  Guard 
released  Navigation  and  Vessel 
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L  ispection  Grcular  (NVIC)  No.  2-93  to 
p  rovide  guidance  to  the  affected 
c  )mmunity  on  compliance  before 
F  egulation  26  became  effective  for  new 
snips  on  April  4, 1993.  The  NVIC  has 
regulatory  force;  it  simply  provided 
idance  until  the  issuance  of  this 
gulation.  The  Coast  Guard  also  issued 
ange  1  to  NVIC  2-93  on  July  28, 1993. 
ptoviding  shipovmers  with  the  current 
h  St  of  national  operational  contact 
p  sints  adopted  by  the  Marine 
Environmental  Protection  Committee 
(MEPC).  On  February  17, 1994,  the 
Qoast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM)  entitled 
S  lipboard  Oil  Pollution  Emergency 
F  ans  in  the  Federal  Register  (59  FR 
8  )86).  The  Coast  Guard  received  36 
U  tters  commenting  on  the  proposal.  A 
p  iiblic  hearing  was  not  requested  and 

0  ne  was  not  held. 

B  ackground  and  Purpose 
A  ARPOL  73/78 

The  Act  to  Prevent  Pollution  from 
ships  (33  U.S.C.  1901  et  seq.)  (the  Act) 
alithorizes  the  Coast  Guard  to 
a  Iminister  and  enforce  Annex  I  of  the 
L  temational  Convention  for  the 
P  -evention  of  Pollution  from  Ships, 
1B73,  as  modified  by  the  Protocol  of 
lfe78,  as  amended  (MARPOL  73/78). 
A  nnex  I  of  MARPOL  73/78  is  entitled 
"  Regulations  for  the  Prevention  of 
P  Dilution  by  Oil"  and  is  designed  to 
p  %vent  the  discharge  of  oil  into  the 
n  arine  environment.  MARPOL  73/78 
d  jfines  oil  as  petroleum  in  any  form, 
ii  icluding  crude  oil,  fiiel  oil,  sludge,  oil 
n  fuse,  and  refined  products;  it  does  not 
include  animal  or  vegetable  based  oil  or 
noxious  liquid  substances. 

ft  sgulation  26 

The  MEPC  of  the  International 
Maritime  Organization  (IMO)  adopted 
I*gulation  26  of  Annex  I  of  MARPOL 
7^/78  at  its  31st  session  in  July  1991. 
Regulation  26  requires  every  oil  tanker 
of  150  gross  tons  and  above  and  every 
(Hher  ship  of  400  gross  tons  and  above 
to  carry  on  board  a  shipboard  oil 
pollution  emei^ency  plan  approved  by 
its  flag  state.  This  requirement  entered 
ii  to  force  for  party  states,  including  the 

1  nited  States,  on  April  4, 1993,  for  new 
s  lips  and  enters  into  force  on  April  4, 

1  »95,  for  existing  ships. 

The  32nd  session  of  IMO  in  March 
1  >92  adopted  a  set  of  guidelines 
(Resolution  MEPC.54(32))  wi\h  more 
s  lecific  information  for  the  preparation 
o  shipboard  oil  pollution  emergency 
p  ans.  The  guidelines  are  intended  to 
aisist  parties  to  Annex  I  of  MARPOL  73/ 
74  in  developing  regulations  for 


domestic  implementation  of  Regulation 
26,  and  are  the  basis  of  this  rule. 

Shipboard  Oil  Pollution  Emergency 
Plans 

Regulation  26  requires  that  plans  be 
prepared  according  to  the  guidelines 
developed  by  IMO  and  written  in  the 
working  language  of  the  ship's  master 
and  officers.  Plans  must  consist  at  least 
of— 

(1)  The  procedure  to  be  followed  by 
the  master  or  other  persons  having 
charge  of  the  ship  to  report  an  oil 
pollution  incident,  as  required  in  article 
8  and  Protocol  I  of  MARPOL  73/78; 

(2)  The  list  of  authorities  or  persons 
to  be  contacted  in  the  event  of  an  oil 
pollution  incident; 

(3)  A  detailed  description  of  the 
actions  to  be  taken  immediately  by 
persons  on  board  to  reduce  or  control 
the  discharge  of  oil  following  the 
incident;  and 

(4)  The  procedures  and  point  of 
contact  on  the  ship  for  coordinating 
shipboard  activities  with  national  and 
local  authorities  in  responding  to  the 
pollution. 

The  Regulation  26  guidelines  expand 
on  the  four  mandatory  provisions  of 
Regulation  26,  and  also  address  the 
following  non-mandatory  provisions: 
plans  and  diagrams,  ship-carried 
response  equipment,  pubUc  affairs, 
recordkeeping,  plan  review,  and  plan 
testing. 

Discussion  of  Comments  and  Changes 

Thirty-six  public  comments  were 
received  in  response  to  the  NPRM.  The 
Coast  Guard  has  reviewed  all  of  the 
comments  and,  in  some  instances, 
revised  the  rule  as  appropriate.  The 
comments  have  been  grouped  by  issue, 
and  are  discussed  as  follows. 

1.  Definitions 

One  comment  stated  that  the  term  "oil 
pollution  emergency  plan"  should  be 
defined  in  the  rule  to  include  the 
response  plans  required  by  other 
Federal  agencies  imder  OPA  90.  The 
Coast  Guard  disagrees  that  this 
rulemaking  should  address  response 
plans  required  by  other  Federal 
agencies.  However,  this  rule  does  not 
prohibit  addressing  other  Federal,  State, 
or  local  requirements  within  the 
required  plan. 

2.  ApplicabiUty 

Four  comments  addressed  the  issue  oi 
applying  Regulation  26  provisions  to 
ships  operating  exclusively  on  the  Great 
Lakes  or  their  connecting  and  tributary 
waters,  or  exclusively  on  the  internal 
waters  of  the  U.S.  Three  comments 
stated  that  the  requirements  of 


Regulation  26  of  MARPOL  73/78  should 
apply  to  vessels  operating  exclusively  in 
the  Great  Lakes.  Because  Canada  will  be 
requiring  an  oil  pollution  emergency 
plan  within  all  waters  under  Canadian 
jurisdiction,  these  comments 
encouraged  the  U.S.  Coast  Guard  to 
implement  consistent  requitements  to 
ensure  a  comparable  level  of 
environmental  protection  throughout 
the  Great  Lakes.  Another  conmient 
opposed  applying  Annexes  I  and  II  of 
MARPOL  73/78  to  the  Great  Lakes 
arguing  that  the  legislative  history 
clearly  indicates  that  Annexes  I  and  II 
were  intended  to  apply  to  seagoing 
vessels  only  and  not  to  vessels  operating 
in  internal  waters. 

The  legislative  history  of  the  Act 
demonstrates  congressional  intent  that 
Annexes  I  and  n  not  apply  to  ships 
operating  exclusively  on  the  Great 
Lakes.  Therefore,  the  Coast  Guard  will 
not  apply  the  requirements  to  ships 
operating  exclusively  in  these  waters  in 
this  rule.  The  Coast  Guard  is  still 
considering  all  comments  received  on 
this  issue  and  is  working  with  the 
Canadian  government  to  determine  the 
best  approach  to  resolve  inconsistent 
requirements  for  ships  operating 
exclusively  on  the  Great  Lakes. 

Three  comments  agreed  with  the 
applicability  of  this  rule  as  it  relates  to 
mobile  offshore  drilling  units  (MODU's) 
and  fixed  or  floating  drilling  rigs  or 
other  platforms.  All  comments 
suggested  revising  the  language  of  this 
section  to  avoid  misinterpretations.  One 
suggested  changing  the  format  of  the 
applicability  section  to  describe  which 
facilities  are  covered  rather  than  those 
that  are  exempt  from  the  requirements. 
Another  recommended  distinguishing 
MODUs  from  other  types  of  floating  rigs. 
The  final  comment  wanted  the  Coast 
Guard  to  include  information 
concerning  other  Federal  or  State 
regulations  that  may  be  applicable. 

In  order  to  remain  consistent  with 
IMO  Guidelines  the  Coast  Guard  will 
not  revise  the  language  of  the  text.  The 
format  of  the  apphcability  section 
remains  consistent  vrith  IMO  Guidelines 
(Resolution  MEPC.54(32)).  However,  for 
clarification.  Regulation  26 
requirements  apply  to  MODUs  not 
engaged  in  their  primary  mode  of 
operation,  and  apply  to  all  MODUs 
while  in  transit.  In  addition,  this 
rulemaking  was  not  intended  to  include 
other  Federal  or  State  requirements. 
Rather,  the  Coast  Guard  encourages 
shipowners  to  consult  other  Federal, 
State,  or  local  laws  for  additional 
requirements. 

Two  comments  discussed  the 
application  of  Regulation  26  to 
unmanned  vessels.  One  comment 


recommended  that  unmanned  vessels  be 
exempted  from  the  requirement  to  have 
a  shipboard  oil  pollution  emergency 
plan  aboard.  The  comment  pointed  out 
that  there  will  be  no  one  aboard  to  use 
the  plan  a^id  no  place  to  store  it.  The 
other  comment  questioned  whether  U.S. 
flag  manned  or  unmanned  tank  barges 
will  be  required  to  carry  approved 
plans.  The  Coast  Guard  recognizes  the 
need  to  specifically  address  the 
requirements  for  manned  and 
xuunanned  vessels.  Accordingly, 
§  151.27(a)  has  been  revised.  All 
manned  vessels  subject  to  the  regulation 
must  carry  on  board  a  shipboard  oil 
pollution  emergency  plan  approved  by 
the  Coast  Guard.  For  unmanned  vessels 
subject  to  the  regulation,  the  notification 
list  required  in  §  151.25(b)(3)  must  be 
carried  on  board  in  the  docimientation 
container.  The  remaining  sections  of  the 
plan  must  be  maintained  at  the  vessel's 
home  office. 

One  comment  suggested  that  language 
exempting  vessels  "constructed  or 
operated  in  such  a  manner  that  no  oil 
can  be  discharged  from  any  portion 
thereof,  intentionally  or  unintentionally 
*  •  '"be  deleted  because  there  is  no 
guarantee  that  oil  will  not  be  spilled. 
The  Coast  Guard  agrees  with  this 
suggestion  and  has  revised 
§  151.09(d)(2)  to  state  more  clearly 
which  vessels  are  exempted. 

One  comment  requested  clarification 
on  the  tonnage  to  be  used  in 
determining  the  applicability  to  offshore 
marine  service  vessels.  The  Coast  Guard 
maintains  that  tonnage  requirements  are 
clearly  defined  and  does  not  agree  that 
further  clarification  is  necessary. 
Another  comment  pointed  out  that 
dedicated  oil  spill  response  vessels 
(OSRVs),  including  dedicated  tank 
barges,  should  be  specifically  exempted 
when  not  carrying  cargo  in  bulk  or 
when  operating  in  spill  response  areas 
as  designated  by  the  Federal  On-scene 
Coordinator  (FOSC).  The  Coast  Guard 
does  not  agree  with  this  comment 
because  the  requirements  of  Regulation 
26  apply  to  all  ships  that  carry  oil. 

3.  Ships  of  Countries  not  Party  to 
MARPOL 

One  comment  expressed  concern  that 
non-party  states  may  be  afforded  more 
favorable  treatment  than  party  states. 
The  Coast  Guard  does  not  agree  with 
this  comment.  As  discussed  in  §  151.29, 
ships  operating  under  the  authority  of  a 
country  that  is  not  a  party  to  MARPOL, 
must  comply  with  §  151.21  of  this  rule 
while  in  the  navigable  waters  of  the 
United  States.  However,  the  Coast 
Guard  has  amended  the  definition  of 
"shipboard  oil  pollution  emergency 


plan"  to  clarify  the  requirements  for 
non-party  states. 

4.  Shipboard  Oil  Pollution  Emergency 
Plans 

Plan  format.  Two  comments 
addressed  the  format  of  the  plan.  One 
contended  that  the  format  and  the 
language  of  the  plan  was  too  inflexible. 
The  comment  further  stated  that  owners 
should  be  permitted  to  deviate  from 
form  as  long  as  the  content  of  the  plan 
satisfied  the  requirements.  The  other 
comment  stressed  that  the  plan  would 
be  more  useful  in  an  emergency  if  it 
were  a  uniform,  fleetwide  plan.  To 
further  international  consistency  and  in 
recognition  of  such  plans,  the  Coast 
Guard  has  adopted  the  framework  of  the 
plan  as  set  out  in  the  IMO  guidelines. 
The  Coast  Guard  has  determined  that 
the  plan  allows  for  sufficient  flexibilitv. 
However,  the  material  within  the 
required  sections  can  be  developed  with 
some  flexibility  by  owners  and 
operators  so  they  can  be  designed 
around  their  owm  ship's  operations. 
Furthermore,  requiring  owners  and 
operators  to  create  their  own  plans  is 
preferable  to  having  a  imiform  plan.  The 
Coast  Guard  has  determined  that  it 
helps  them  become  familiar  with  their 
OUT!  procedures,  making  them  better 
prepared  for  an  emergency.    » 

Two  comments  suggested  that  the 
format  proposed  in  the  NPRM  should  be 
in  accordance  with  Resolution 
MEPC.54{32).  One  of  these  comments 
also  suggested  that  the  Coast  Guard 
accept  and  approve  plans  formatted  in 
five  sections  in  accordance  with 
Resolution  MEPC.54(32),  as  well  as 
those  formatted  in  seven  sections  as 
specified  in  the  NPRM.  The  Coast  Guard 
v»ill  continue  to  require  that  seven 
sections  be  included  in  the  plan.  These 
seven  sections  contain  the  same 
information  as  the  five  sections  in  the 
Resolution  MEPC.54(32).  The  Coast 
Guard  has  only  reorganized  the 
numbering  to  include  the  required 
"Introduction"  and  "Appendices"  as 
additional  sections.  This  organizational 
change  was  made  to  prevent 
misinterpretation  of  the  requirements 
and  help  ensure  that  all  requirements 
are  incorporated  into  the  plan.  The 
Coast  Guard  has  added  a  sample  index 
in  Table  151.26(b)(8)  of  the  rule  to  help 
the  owner  or  operator  properly  prepare 
the  plan. 

One  comment  recommended  that  the 
rule  specify  introductory  text  for  use 
when  a  plan  complies  with  both 
Regulation  26  and  the  OPA  90  vessel 
response  plan  (VRP)  requirements.  The 
Coast  Guard  disagrees;  this  rule  does  not 
establish  requirements  for  plans 
required  by  §  155.1030.  Shipowners 


UMI 


who  wish  to  submit  combined 
Regulation  26  and  OPA  90  vessel 
res]}onse  plans  should  refer  to  33  CFR 
155.1030(j). 

Preamble.  One  comment  noted  that 
the  preamble  is  not  clear  on  the 
meaning  of  "other  shore-based  plans." 
Basically,  the  Coast  Guard  wants  the 
owner  and  operator  to  be  cognizant  of 
existing  State  plans  or  other  municipal 
plans,  and  plans  of  other  countries 
which  may  be  applicable.  They  should 
consider  if  their  Regulation  26  plan 
works  well  with  other  plans  in  the 
system.  Another  comment  recommends 
amending  the  preamble  to  make 
Regulation  26  plans  consistent  with  area 
plans.  The  Coast  Guard  maintains  that 
shipboard  oil  pollution  emergency  plans 
are  consistent  with  separate  area  plans. 
National  and  local  coordination  is 
discussed  in  §  151.26(b)(5)  which 
requires  that  information  he  provided  to 
assist  the  m^ter  initiate  action  by  the 
coastal  state,  local  government,  or  other 
involved  party.  The  plan  must  include 
guidance  to  assist  the  master  in 
organizing  a  response,  should  there  be 
no  ofgani^d  response  by  shore 
authorities. 

Reporting  Requirements.  Six 
comments  recommended  that  the  Coast 
Guard  require  an  Oil  Spill  Removaf 
Organization  (OSRO)  or  some  other  type 
of  approved  spill  response  contractor. 
They  argued  that  these  organizations 
will  respond  to  an  oil  pollution  incident 
more  eSectively  than  cooperatives, 
individually  contracted  by  shipowners. 
Three  comments  suggested  that  ship 
owners  or  operators  identify  an  ^ 
individual  quahfied  to.respond.  They 
contended  that  it  will  ensure  that 
someone  i»  authorized  to  make 
decisions  for  the  owner  or  operator  on 
an  immediate  basis.  The  Coast  Guard 
has  determined  that,  although  it  can  not 
require  this  information,  inclusion 
would  enhance  the  plan  and  make  it 
more  effective.  Further,  this  concept  is 
consistent  with  guidance  contained  in 
IMO  Resolution  A.741(18).  Therefore, 
the  Coast  Guard  has  added  the 
identification  of  such  persons  and 
equipment  to  the  list  of  non-mandatory 
provisions  in  §  151.26(b)(7). 

Two  comments  recommended  that  the 
Coast  Guard  consider  annmibrella  plan 
which  covers  multiple  vessels.  This 
approach  would  allow  incoming  vessels 
to  pay  a  fee  to  be  covered  by  a  State 
approved  contingency  plan  and  to  have 
a  primary  contractor  immediately 
available.  The  Coast  Guard  disagrees 
with  the  concept  of  a  "model  plan" 
approach  because  it  is  important  for 
owners  or  operators  to  produce  their 
own  plans  so  that  they  are  familiar  with 
tlie  process  and  the  associated  risks 


Federal  Register  /  Vol.  59.  No.  194  /  Friday.  October  7.  1994  /  Rules  and  Regulations        51335 


i  ivolved.  However,  we  agree  that 
Owners  or  operators  should  be  able  to 
Utilize  a  standard  plan  covering  similar 
tl'pes  of  ships  in  their  fleet. 
i  .ccordingly,  §  151.27tc)  has  been  added 
t )  incorporate  this  chJhge. 

Consistent  v^th  IMO  guidelines,  plan 
writers  should  consider  the  many 
variables  in  determining  whether  ships 
(  an  be  grouped  under  the  same  plan. 
'  hese  variables  may  include  type  and 
a  ize  of  ship,  cargo,  route,  and  shore 
qased  management  structure.  For 
e  xample  single  skinned  oil  tankers 
c  Quld  be  grouped  in  one  plan,  while 
(  ouble  hulled  tankers  should  be 
grouped  in  another.  It  is  important  to 
note  that  although  one  plan  c&n  cover 
amilar  ships  in  an  owner  or  operator's 
i  eet.  an  approved  plan  must  be  on 
I  oard  each  ship. 

Because  mmtiple  ships  can  be 
grouped  under  a  single  plan,  and 
oonsistent  with  IMO  guidelines,  each 
I  Ian  must  clearly  identify  each  ship  to 
1  .hich  the  plan  applies.  The  Coast 
( ruard  has  determined  that  the  ship's 
I  ame,  call  sign,  official  number. 
I  itemational  Maritime  Organization 
(  MO]  international  number,  and 
]  rincipal  characteristics  are  important 
(  etalls  that  ensure  that  the  plan  applies 
1 3  the  particular  ship  for  which  it  was 
iitended.  Section  151.26(b)(l)(ii)(A)  has 
I  een  added  to  incorporate  this 
I  Bouirement. 

Six  comments  addressed  the 
I  otification  form  in  Table 
151.26(b)(3)(ii)(A).  that  contains 
i  iformation  to  be  provided  in  the  initial 
i  nd  follow-up  reports.  Two  of  the 
( omments  suggested  evaluating  the 
s  ample  report  format  with  respect  to  the 
i  iformation  required  by  the  National 
1  esponse  Center  (NRC).  This  would 
I  icilitate  the  timely  transfer  of 
i  ^formation  to  the  NRC  when  the  report 
ip  made.  The  Coast  Guard  agrees  that  the 
information  on  the  form  should 
<  oordinate  wi'ii  that  required  by  the 
I  IRC.  The  Coast  Guard  has  worked  with 
t  le  NRC  to  provide  consistent  reporting 
I  squirements. 

Another  comment  noted  that  the 
i  iformation  on  the  form  differs  slightly 
I  x)m  the  information  required  to  be 
1  ?ported  under  33  CFR  151.15(e).  The 
( :oast  Guard  has  determined  that  this 
i  5sue  warrants  further  consideration. 
'  "he  reporting  requirements  in  33  CFR 
]  art  151  will  be  updated  to  reflect 
I  mendments  to  Protocol  I  of  MARPOL 
■  3/78  in  a  future  rulemaking  project. 

The  other  two  comments  pointed  out 
I  lat  the  sample  report  format  should 
I  squire  an  estimate  of  the  volume  of  oil 
!  pilled  during  the  incident.  The  Coast 
( ruard  agrees  that  there  should  be  a 
I  lace  on  the  form  to  give  brief  details  of 


the  pollution  incident;  this  would 
include  an  estimate  of  the  quantity  of 
cargo  lost  Block  "RR"  of  Table 
151.26(b)(3HiiKA)  already  provides  a 
place  for  this  information  to  be 
recorded.  Another  comment  notes  that  a 
space  for  the  vessel's  "noun  name"  be 
included  in  the  report.  The  Coast  Guard 
agrees  and  has  already  provided  block 
"AA"  as  the  location  for  listing  the 
ship's  name,  call  sign,  or  flag. 
Additionally,  (me  comment  stated  that 
the  incident  reports  be  kept  on  file  with 
the  plan  and  summarized  with  each 
annual  letter.  The  Coast  Guard  has 
determined  that  there  is  no  basis  for 
establishing  this  requirement. 

Three  comments  stated  that 
qualifications  on  reportable  conditions 
should  be  replaced  with  requirements 
consistent  with  section  155.1035  of  the 
interim  final  rule  (IFR)  for  vessel 
response  plans  (58  FR  7424;  February  5, 
1993).  They  noted  that  there  is  no  need 
to  add  additional  qualifiers  when  either 
a  spill  has  occurred  or  there  is  a  threat 
of  a  spill.  The  Coast  Guard  disagrees 
and  points  out  that  reporting 
requirements  for  this  rulemaJi^ing  reflect 
the  MARPOL  standard.  They  are  not 
intended  to  mirror  notification 
requirements  described  in  §  155.1035 
which  were  issued  under  separate 
legislation.  As  a  result,  the  notification 
requirements  will  remain  consistent 
writh  Regulation  26  of  Annex  I  of 
MARPOL  73/78  as  intended. 

One  comment  received  suggested  that 
a  note  be  added  to  indicate  that  (for 
vessels  in  U.S.  waters)  a  report  made  in 
conformance  with  46  CFR  4.04  satisfies 
the  reporting  requirements  for  probable 
discharges.  The  Coast  Guard  disagrees 
and  contends  that  regulations  issued  for 
marine  casualties  in  46  CFR  part  4  were 
issued  under  separate  legislation  and  do 
not  require  notification  to  the  NRC.  This 
comment  also  suggests  that  we  modify 
the  information  provided  by  MEPC/ 
CIRC.  267  to  include  the  phone  number 
for  the  NRC.  The  Coast  Guard  supports 
this  suggestion  and  has  included  the 
phone  number  in  §  151.26(b)(3)(iii)(B). 

One  comment  contended  that  rather 
than  merely  referring  to  Protocol  I  of 
MARPOL  73/78,  that  the  specific 
required  procedures  should  be  listed. 
The  Coast  Guard  disagrees,  preferring  to 
reference  Protocol  I  of  MARPOL  which 
may  be  amended  periodically  by  the 
MARPOL  Parties. 

Another  comment  contended  that  this 
rulemaking  is  redundant  writh  the 
current  requirements  of  33  CFR  151.15. 
This  comment  wanted  it  made  clear 
what  relationship  and  impact  the 
proposed  regulations  have  on  current 
regulations  in  33  CFR  151.  This  nile 
implements  the  requirements  of 


Regulation  26  of  Annex  I  of  MARPOL 
73/78  and  will  be  added  to  the  existing 
MARPOL  requirements  published  in  33 
CFR  151.  The.purpose  of  Regulation  26 
is  to  improve  response  capabilities  by 
establishing  requirements  to  carry  on 
board  an  oil  pollution  emergency  plan. 

One  comment  noted  that  it  is  imclear 
whether  all  incidents  resulting  in 
equipment  failure  or  breakdown  should 
be  reported  or  only  those  failiu^s  that 
may  cause  a  probable  discharge.  They 
continued  that  reporting  all  incidents  of 
equipment  failures  may  result  in  an 
imdue  burden  on  shipboard  and 
shoreside  response  personnel.  Further, 
this  comment  agrees  that  the  status  and 
the  role  of  all  equipment  that  relates  to 
the  incident  should  be  reported  in  the 
rase  of  a  probable  discharge.  Reporting 
requirements  placed  in 
§  151.26(b}(3)(i)(A)  require  notification 
of  equipment  damage  whenever  there  is 
a  discharge  or  probable  discharge  of  oil. 
It  is  recognized  that  it  is  impracticable 
to  lay  down  a  precise  definition  of  a 
probable  discharge  which  would 
warrant  an  obligation  to  report. 
Nevertheless,  as  a  general  guideline, 
reports  should  be  made  in  cases  of 
damage,  failure,  or  breakdown  which 
affect  the  safety  of  a  ship.  In  addition, 
notification  should  be  made  in  cases  of 
failure  or  breakdown  of  machinery  or 
equipment  which  result  in  impairment 
of  the  safety  of  navigation.  The  Coast 
Guard  does  not  feel  the  notification 
requirements  place  an  undue  burden  on 
ship  operators.  These  requirements  are 
currentiy  in  force  under  Article  8  and 
Protocol  I  of  MARPOL.  Furthermore,  the 
information  could  be  helpful  in 
preventing  a  possible  spill.  The  Coast 
Guard  agrees  that  information  on  the 
status  and  role  of  all  equipment  in  the 
case  of  probable  discharge  would  be 
useful.  This  information  can  be  placed 
in  the  supplemental  section  of  the 
notification  form  if  desired.  However, 
this  information  will  not  be  required. 
Initial  notification  must  not  be  delayed 
pending  collection  of  this  information. 

Steps  to  control  a  discbarge.  Seven 
comments  addressed  the  steps  to  control 
a  discharge  section.  Generally,  all 
comments  supported  this  section,  but 
suggested  additional  requirements  be 
added.  One  comment  was  very 
supportive  of  the  required  checklists. 
This  comment  also  recommends  that  a 
new  (C).  (D).  (E),  and  (F)  be  added.  The 
comment  suggested  that  these  sections 
address  contracting  with  an  approved 
spill  response  contractor,  procedures  for 
handling  oily  waste  and  recovered  oil, 
strategies  for  protecting  the  marine 
environment,  and  the  type  of 
communication  system  to  be  used.  One 
comment  recommended  that  this 


section  include  five  more  parts  to  be 
compatible  with  Washington  State 
requirements.  Four  comments  urged  the 
Coast  Guard  to  require  prevention 
measures  to  be  identified  in  the  plan. 
One  of  the  comments  noted  that 
prevention  rather  than  control  of  an  oil 
spill  should  be  emphasized. 
Furthermore,  one  comment  requested 
that  leak  detection  equipment  be 
required.  Two  comments  noted  that  the 
scenarios  should  include  procedures  for 
responding  to  different  sizes  and  types 
of  spills.  Another  comment  questioned 
whether  current  regulatory  requirements 
exist  to  ensure  the  competency  of 
masters  and  other  key  shipboard 
personnel  such  as  training,  prior 
experience,  testing,  and  licensing. 
Additionally,  one  comment  suggested 
that  the  Coast  Guard  require  an  initial 
or  follow-up  report  identifying  where 
damage  stability  and  longitudinal 
strength  information  can  be  located. 

Regulation  26  was  intended  to  require 
a  simple  plan.  IMO  guidelines  were 
designed  in  part  to  help  reduce  error  in 
an  emergency  situation.  Additional 
requirements  would  be  beyond  the 
scope  of  this  rulemaking.  While  most  of 
the  information  suggested  by  the 
comments  are  covered  by  other  plans, 
this  information  can  be  included  in  the 
non-mandatory  section  of  the  shipboard 
oil  pollution  emergency  plan  at  the 
shipowner's  discretion. 

National  and  local  coordination.  Five 
comments  expressed  concerns  about 
national  and  local  coordination.  Two 
comments  stated  that  the  requirements 
in  this  section  should  be  eliminated 
unless  there  was  a  specific  purpose 
outside  the  scope  of  the  international 
regulations.  Additionally,  one  of  these 
comments  stated  that  the  requirements 
are  ambiguous.  It  should  be  understood 
that  the  DvlO  guidelines,  upon  which 
these  rules  are  based,  were  intentionally 
designed  to  be  flexible  enough  to  meet 
the  special  needs  of  variouis  ships 
operating  throughout  the  world. 

One  comment  stated  that  coverage 
under  an  OPA  90  vessel  response  plan 
should  satisfy  the  requirements  of 
§  151.26(b)(5),  provided  Uie  fist  of 
agencies  and  contacts  required  in 
§  151.26(b)(6)  are  included  for  all  of  tiie 
vessel's  operating  areas.  Another 
comment  argued  that  combined 
shipboard  oil  pollution  emergency  plans 
and  vessel  response  plans  required  by 
this  part  must  be  prepared  in 
accordance  with  33  CFR  part  151.  The 
Coast  Guard  disagrees  with  this 
comment  and  maintains  that  Regulation 
26  requirements  should  remain 
consistent  with  international  standards. 
However,  the  OPA  90  vessel  response 
plan  allows  for  submission  of  a 


combined  plan  that  includes 
information  from  both  the  vessel 
response  plan  and  the  shipboard  oil 
pollution  emergency  plan,  provided  the 
single  plan  complies  with  both  sets  of 
requirements.  A  combined  plan  must  be 
prepared  in  accordance  with  33  CFR 
section  155.1030(j). 

Three  comments  recommended  that 
the  section  requiring  detailed 
information  for  specific  areas  should  be 
required  and  not  optional.  Another 
comment  suggested  that  the  appendices 
should  include  detailed  information  for 
specific  areas,  including  which 
resoiut»s  to  call  and  which  countries 
will  respond  to  an  incident  and  which 
will  not.  The  Coast  Guard  disagrees 
with  these  comments  and  will  not 
require  detailed  information  on  specific 
areas.  This  information  will  remain 
optional  in  accordance  with  IMO 
guidelines.  However,  the  Coast  Guard 
encourages  shipowners  to  voluntarily 
include  this  information  to  be  better 
prepared  in  case  of  an  oil  spill 
emergency. 

Appendices.  Four  comments  argued 
that  the  requirement  to  list  and  inform 
"all  parties  with  a  financial  interest  in 
the  snip"  should  be  deleted.  One 
comment  suggested  that  the  entire 
appendix  be  omitted  because  the 
responsibility  for  informing  parties  with 
a  financial  interest  in  the  ship  usually 
rests  with  management.  Furthermore, 
they  argue  that  the  master  should  only 
be  concerned  writh  notifications  and 
actions  necessary  to  mitigate  the 
emergency,  not  managing  business  that 
can  be  handled  by  the  shoreside  crisis 
management  team.  Another  comment 
stated  that  the  operator's  staff  should 
determine  and  make  the  necessary 
contacts  in  regard  to  insurance  and 
salvage  interests.  One  comment  believes 
that  the  list  required  be  Umited  to  ship 
and  cargo  ov«iers  and  insurers  only. 

The  Coast  Guard  has  revised  the 
language  of  the  rule  to  be  more 
consistent  with  IMO  guidelines. 
However,  the  Coast  Guard  maintains  its 
position  that  the  plan  should  provide 
details  of  all  parties  with  a  "financial 
interest"  in  the  ship  who  are  to  be 
advised  in  the  event  of  an  incident.  The 
required  information  should  be 
provided  in  the  form  of  a  contact  list. 
The  Coast  Guard  recognizes  that  in  the 
event  of  a  serious  incident,  ship's 
personnel  will  be  fully  engaged  in 
saving  life  and  taking  steps  to  minimize 
the  effects  of  the  casualty.  The 
comprehensive  list  of  contacts  may  be 
maintained  in  the  corporate  office  if  so 
noted  in  the  plan.  While  procedures 
may  vary  between  companies  it  is 
important  that  the  plan  clearly  spet,inos 
who  will  be  responsible  for  informing 
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the  various  interested  parties  such  as 
cargo  owners,  insurers,  and  salvage 
interests,  h  is  also  essential  that  both  the 
ship's  plan  and  its  shoreside  plan  are 
coordinated  to  guarantee  that  all  parties 
having  an  interest  are  advised  and  to 
avoid  duplication  of  reports. 

One  comment  noted  that  the  Ust  of 
agencies  or  administrations  which 
receive  and  act  upon  incident  reports 
contained  in  this  section  should  not 
include  areas  of  the  world  not  traveled 
such  as  Asia  and  Europe  for  U.S. 
coastwise  vessels.  They  believe  that 
only  rescue  coordination  centers  should 
be  listed.  The  Coast  Guard  requires  that 
ship  owners  or  operators  whose  vessels 
operate  exclusively  within  U.S.  coastal 
waters  include  in  the  Ust  of  coastal  state 
administrations  the  agencies  or  officials 
of  only  those  coastal  states  reasonably 
expected  to  be  affected  in  the  case  of  a 
spill.  However,  the  Coast  Guard  has  not 
changed  the  requirement  to  provide  this 
list. 

Non-mandatory  pmvisions.  Five 
comments  indicated  that  the  non- 
mandatory  provisions  should  remain 
non-mandatory  and  in  accordance  with 
Regulation  26  of  Annex  I  of  MARPOL 
73/78.  However,  six  comments  argued 
that  the  non-mandatory  provisions 
should  become  mandatory  and  not  be 
left  to  the  discretion  of  the  ovraer  or 
operator.  Additionally,  one  comment 
noted  that  plan  exercising  should  be  the 
only  element  of  these  provisions  that 
should  be  mandator)'.  One  comment 
contended  that  the  non-mandatory 
provisions  of  Regulation  26  should  be 
completely  withdrawn  from  the  final 
rule.  One  comment  advised  the  Coast 
Guard  to  change  certain  terminology  to 
make  section  151.26(b)  "advisory" 
instead  of  mandatory.  The  Coast  Guard 
has  determined  to  keep  the  non- 
mandatory  provisions  voluntary.  To 
better  clarify  this  point  the  word 
"should"  in  §  151.26(b)(7)  has  been 
replaced  by  the  word  "may".  The  Coast 
Guard  encourages  ship  owners  or 
operators  to  include  non-mandatorj- 
provisions  in  their  plans.  This 
information  is  only  intended  to  assist  in 
an  emergency. 

One  comment,  in  favor  of  making 
these  provisions  mandatory,  made 
several  specific  recommendations  as  to 
what  each  section  should  describe  and 
include.  One  other  comment 
recommended  that  it  be  made  clear  that 
a  point  of  contact  must  be  established 
on  board  to  coordinate  response 
activities.  Also,  according  to  this 
comment,  the  onboard  coordinator 
.should  have  the  authority  to  commit  to 
the  hiring  of  resources  in  a  timely 
manner.  As  previously  stated,  the  Coast 
Guard  has  added  designation  of  an  Oil 


S{|ll  Removal  Organization  (OSRO)  and 
an  Individual  Qualified  to  Respond  to 
th^  list  of  non-mandatory  provisions. 
Additional  information  can  be  included 
}lans  submitted  if  desired. 

Ian  Submission  and  Approval. 
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iight  comments  discussed  the  time- 
for  submission  of  shipboard  oil 
^lution  emergency  plans  for  initial 
iew.  reapproval,  or  for  corrections  to 
iciencies  in  the  plan.  Five  of  those 
comments  questioned  whether  60  days 
is  {tdequate  time  for  the  Coast  Guard  to 
reiiew  the  plans.  Three  comments 
discussed  expanding  the  time  limit. 
Tljeir  suggestions  included  expanding 
the  deadline  from  60  days  to  6  months, 
days,  and  60  days  prior  to  April  4. 
}5.  Two  comments  urged  the  Coast 
lard  to  make  provisions  to  allow 
Bsels  that  have  submitted  plans  by  the 
Quired  60  days  prior  to  April  4, 1995, 
:  who  ha\'e  not  received  Coast  Guard 
jroval  by  April  4, 1995.  to  continue 
srating. 

The  Coast  Guard  has  modified  the 
Be- frame  for  submission  of  shipboard 
I  pollution  emergency  plans  in 
sonse  to  these  conunents.  The  rule 
i  been  revised  so  there  will  be 
quale  time  for  the  plans  to  be 
reviewed.  Plans  must  be  submitted  for 
n«  w  ships  90  days  before  the  ship 
in  ends  to  begin  operations.  Existing 
sh  ps  are  required  to  submit  plans  no 
lai  er  than  January  4. 1995  (90  days  prior 
to  April  4, 1995).  The  Coast  Guard  will 
m  ike  determinations  on  all  submitted 
sh  Ipboard  oil  pollution  emergency  plans 
m  jeting  this  deadline.  Because  the  April 
4, 1995  deadline  is  fixed,  the  Coast 
Gi  lard  encourages  ship  owners  or 
o[  erators  to  submit  their  plans  as  soon 
as  possible,  in  case  subsequent  revisions 
ar !  required. 

The  Coast  Guard  recognizes  that  there 
is  1  possibility  that  a  plan  received  by 
la  luary  4, 1995,  may  not  receive  Coast 
G  lard  approval  by  April  4, 1995. 
T  erefore,  the  Coast  Guard  intends  to 
develop  a  policy  of  conditional 
ac  :pptance,  whereby  plans  having  a 
cc  mpleted  re\iew  by  April  4, 1995, 
w  )uid  be  subject  to  a  preliminary 
re  /iew  checklist.  If  the  plan  meets  the 
cr  teria  of  the  preliminary  review,  a 
le  ter  would  be  sent  to  the  shipowner  or 
o]  erator  authorizing  continued 
o{  orations  until  the  Coast  Guard 
cc  mpletes  its  final  review. 

Dne  comment  recommended  allowing 
4;  days  for  correction  of  deficiencies  in 
th  J  plan.  One  other  comment 
re  ;ommended  a  60-day  period  for 
re  ipproval  of  the  plan.  The  time  period 
al  owed  for  submitting  plan  revisions 
h  s  been  changed  from  within  45  days 
o  receipt  of  the  notice.  Revisions  are  to 


be  resubmitted  within  the  required  time 
period  specified  in  the  written  notice. 
Although  the  time  p^od  for 
resulnnission  will  normally  be  45  daj's. 
this  time  period  could  be  lengthened  by 
the  Coast  Guard  when  extensive 
revisions  are  required. 

Six  comments  addressed  where  the 
plans  should  be  sent  for  review  and 
approval.  Four  of  the  comments 
specifically  stated  that  the  review 
process  should  take  place  at  Coast 
Guard  Headquarters.  The  other  two 
comments  suggested  that  any  single 
entity  perform  the  review.  The  bases  for 
their  suggestions  are  for  consistency  in 
review,  to  avoid  misinterpretation  of  the 
regulations,  and  to  avoid  the  confusion 
and  varying  le\''els  of  quahty  that  a 
multiple-authority  review  systwn  would 
cause.  The  Coast  Guard  generally  agrees 
with  these  comments.  Therefore, 
§§  151.27  and  151.28  have  been  revised 
to  reflect  that  all  plans  will  be  submitted 
to  Commandant  (G-MEP-6)  at  U.S. 
Coast  Guard  Headquarters.  As  a  result  of 
this  decision,  the  Coast  Guard  has 
changed  the  final  rule  to  require  only 
one  copy  of  the  plan  to  be  submitted  to 
Headquarters. 

One  comment  noted  that  this  section 
should  be  modified  to  clarify  how 
operators  can  submit  amendments  to 
their  existing  OPA  90  VRP  to  satisfy 
these  requirements.  The  provisions  for 
amending  existing  vessel  response  plans 
are  located  in  33  CFR  section  155.1070. 
One  other  comment  recommended 
charging  a  fee  of  $55.00  for  the  review 
of  response  plans  to  recover  the  Federal 
Government's  costs  associated  with  the 
implementation  of  this  rule.  Imposition 
of  a  "user  fee"  is  outside  the  scope  of 
this  rulemaking.  It  may  be  separately 
addressed  in  a  future  rulemaking. 

6.  Plan  Review  and  Revision. 

Four  comments  addressed  a  specific 
time  limit  for  plan  review  or  revision. 
One  of  these  comments  noted  that  a 
time  limit  for  submission  of  revisions  or 
amendments  should  be  in  place.  The 
Coast  Guard  finds  that  the  requirements 
in  §  151.28,  that  the  review  must  occur 
within  1  month  of  the  anniversarj'  date 
of  Coast  Guard  approval  of  the  plan, 
establishes  a  time  limit. 

One  comment  stated  that  the  5-year 
approval  period  for  the  plan  seems 
excessive.  It  suggested  that  the 
regulations  should  require  notification 
to  the  Coast  Guard  within  3  months  of 
implementing  any  changes  to  the  plan, 
but  that  the  approval  should  continue 
indefinitely.  "The  5-year  approval 
expiration  date  was  selected  to  align 
with  the  VRP  requirements.  The  Coast 
Guard  has  determined  that  an  indefinite 
approval  is  not  possible.  The  Coast 


Guard  finds  thai  the  plan  validity  needs 
to  be  evaluated  at  least  every  5  years. 
Therefore,  the  Coast  Guard  concludes 
that  the  5-year  plan  approval  expiration 
date  will  remain  and  a  formal  request 
must  be  made  to  the  Coast  Guard  at  that 
time  for  reapproval  of  the  existing  plan 
or  approval  of  a  new  plan. 

Three  comments  opposed  the 
requirement  to  submit  an  annual  letter 
to  the  Coast  Guard  certifying  that  the 
review  has  been  completed.  Two 
comments  supported  the  review,  but 
viewed  the  letter  as  unnecessary. 
Further,  one  of  the  comments  stated  that 
the  Coast  Guard  ^ould  only  require  the 
owner  or  operator  to  perform  the  annual 
review.  They  contended  that  this  would 
minimize  unnecessary  paperwork.  The 
other  comment  suggested  that  rather 
than  just  requiring  a  review  and  a  letter 
to  the  rx)ast  Guard,  a  requirement  that 
the  letter  highlight  alterations  needed  to 
the  plan  and  discuss  any  spill  incidents 
occurring  within  the  past  year  should  be 
added  to  this  section  of  the  regulation. 
Additionally,  one  comment  stated  that 
the  annual  review  letter  should  be  more 
specific  and  summarize  spill  incidents 
and  identify  the  preventive  measures 
taken.  The  Coast  Guard  has  determined 
that  receiving  an  annual  letter  certifying 
that  the  anniial  review  has  been 
completed  helps  keep  the  Coast  Guard 
abreast  of  plan  revisions  on  a  yearly 
basis.  The  Coast  Guard  opposes 
requiring  additional  information 
because  it  might  create  an  unnecessary 
burden  for  shipowners  or  operators. 

Four  comments  addressed  the  term 
"homeport."  Two  of  the  comments 
contended  that  the  term  is  incorrect. 
They  suggested  use  of  the  terms  vessel's 
"port  of  certification"  or  "port  of 
record."  One  of  the  comments  stated 
that  the  NPRM  should  address 
procedures  for  plan  approval  should  a 
vessel  change  its  homeport.  As 
discussed  earlier,  the  Coast  Guard  has 
eliminated  the  requirements  to  have 
plans,  revisions,  and  annual  letters 
submitted  to  the  COTP  or  OCMI  at  the 
ship's  home  port.  Therefore,  the  term 
"homeport"  is  no  longer  used  in  the 
regulations. 

One  conunent  writer  found  the 
reference  to  "appropriate  appendices*' 
confusing,  and  suggested  that  a  better 
approach  would  be  to  use  language 
similar  to  that  contained  in 
§  155.1070(a)(3).  The  Coast  Guard  agrees 
that  the  reference  to  "appropriate 
appendices"  could  be  misunderstood. 
Therefore.  §  151.28(d)  has  been  revised 
to  specify  that  a  reoud  of  the  annual 
review  and  changes  to  the  plan  must  be 
maintained  in  the  last  appendix  of 
section  six. 


Four  conunents  expressed  coiHjem 
about  consistency  with  other  plans, 
such  as  the  vessel  response  plan  and  the 
Washington  State  contingency  plaiming 
requirements.  Their  biggest  concern  was 
that  the  requirements  of  this  plan  may 
cause  major  revisions  to  their  existing 
plans,  and  that  they  may  not  provide  for 
a  rational  mix  of  the  requirements.  The 
Coast  Guard  understands  the  concerns 
expressed  in  these  comments.  However, 
this  plan  does  not  require  extensive 
revisions  to  any  plan.  The  VRP  IFR 
allows  for  the  submission  of  a  vessel 
response  plan  v^rhich  complies  with 
both  sets  of  response  plan  requirements. 
Tank  vessel  owners  or  operators  may 
find  it  helpful  to  refer  to  §  155.1030  of 
the  VRP  IFR  for  addiUonal 
requirements.  This  rule  does  not 
address  other  State  or  local 
requirements. 

7.  Foreign  Ships 

One  comment  argued  that  the  rule 
discriminates  against  foreign  flag  vessels 
and,  therefore,  is  not  in  accordance  vrith 
customary  intonational  law. 
Fiulhermore.  the  comment  states  that 
U.S.  vessels  should  be  subject  to  the 
same  standards  as  foreign  vessels  in  the 
navigable  waters  of  the  U.S.  Both  U.S. 
ships  and  foreign  ships  must  carry  a 
shipboard  oil  pollution  emergency  plan 
on  board  while  in  the  navigable  waters 
of  the  United  States. 

8.  Discussion  of  Other  Comments 

One  comment  supported  the  Coast 
Guard's  efforts  to  require  a  larger 
segment  of  the  maritime  industry  to 
plan  for  spills  and  supports  working 
within  the  MARPOL  Convention  to 
establish  international  consistency. 
Furthermore,  the  comment  stated  that 
consistency  in  plarming  requirements  is 
the  key  to  a  better  and  more  efficient 
system.  The  Coast  Guard  agrees  that 
ensuring  consistency  in  plaruung 
requirements  is  one  key  step  towards  a 
more  efficient  system.  The  Coast  Guard 
finds  that  this  plan  is  consistent  on  an 
international  level.  The  comment  also 
urged  the  Coast  Guard  to  increase  the 
specificity  of  the  planning  requirements. 
The  Coast  Guard  finds  that  an 
appropriate  amount  of  specificity  is 
included.  Therefore,  the  Coast  Guard 
has  concluded  that  it  has  provided  a 
sufficient  framework  to  build  on.  One 
comment  requested  an  extension  of  the 
comment  period.  The  Coast  Guard 
received  ctMnments  after  the  comment 
period  for  the  notice  of  proposed 
rulemaking  had  closed.  These 
comments  were  reviewed  and  included 
in  the  discussion  of  comments  and 
changes. 


Regulatory  Evahation 

This  rulemaking  is  not  a  significant 
regulatory  action  under  Section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  Section  6(a)(3}  of 
that  order.  It  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  order.  It  is  not  significant 
under  the  regulatory  poUcies  and 
procedures  of  the  Eiepartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  A  draft  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  has  been  prepared  and  is  available 
in  the  docket  (CGD  93-030)  for 
inspection  or  copyitjg  where  indicated 
under  ADDRESSES.  The  Evaluation  is 
summarized  as  follows.  This  rule  will 
not  result  in  aimual  costs  of  Si  00 
million  or  more.  It  will  have  no 
significant  adverse  effects  on 
competition,  employment,  or  other 
aspects  of  the  economy,  and  will  not 
result  in  a  major  increase  in  costs  and 
prices. 

The  Coast  Guard  assumes  that  1.234 
exi.sting  non-tank  vessels  will  prepare 
shipboard  oil  pollution  emergency  plans 
to  meet  the  requirements  of  Regulation 
26.  In  addition,  the  Coast  Guard 
assumes  that  284  existing  tank  vessels 
will  prepare  and  submit  combined 
shipboard  oil  pollution  emergency  plans 
and  OPA  90  vessel  response  plans.  The 
Coast  Guard  estimates  that  16  ships  uill 
be  constructed  in  the  United  Slates 
between  April  4, 1993  and  April  4. 
1995.  Therefore,  the  Coast  Guard 
estimates  that  a  tbtal  of  1,534  U.S.  flag 
ships  must  comply  with  Regulation  26 
of  Annex  I  of  MARPOL  73/78. 

Based  on  hourly  cost  data  of  those 
required  to  comply  with  Regulation  26, 
it  is  estimated  to  cost  $4,320.00  to 
prepare  a  shipboard  oil  pollution 
emergency  plan.  It  is  estimated  to  cost 
S855.00  to  prepare  the  additional 
requirements  of  a  VRP  that  complies 
with  MARPOL  Regulation  26.  The  total 
cost  to  respondents  for  initial  plan 
preparation  in  the  first  j'ear  (1994)  is 
estimated  to  be  $5,642,820.  In  following 
years,  the  cost  to  industry  will  be  based 
upon  new  vessels  that  need  to  prepare 
an  initial  plan  and  vessels  already 
complying  that  need  to  make  revisions 
and  obtain  annual  certification.  Renew 
and  revisions  will  take  an  average  of  2 
hours  per  vessel  per  year.  Because  an 
increasing  number  of  new  vessels  will 
be  preparing  initial  plans  each  year,  the 
costs  will  change  accordingly.  The  Coast 
Guard  will  ie\iew  submitted  shipboard 
oil  pollution  emergency  plans  to  ensure 
compliance  with  Regulation  26.  Total 
government  costs  associated  with  the 
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review  of  the  plans  are  estimated  to  be 
$423,228  in  the  first  year  (1994).  Review 
of  revisions  and  certification  is  expected 
to  take  an  average  of  0.75  hours  per 
vessel  per  year.  Again,  the  costs  will 
change  each  year  based  on  an  increasing 
number  of  new  vessels  coming  into 
service.  The  net  present  value  of  the 
cost  for  the  first  3  years,  discoimted  at 
7  percent,  is  $5,626,297.25  to  industry 
and  $484,282.92  to  the  Coast  Guard.  The 
total  net  present  value  of  the  regulation 
for  1994, 1995,  and  1996,  is 
$6,110,580.17. 

The  dollar  value  of  direct  societal 
benefits  derived  from  the  rule  are  not 
quantifiable,  but  may  be  substantial. 
Historical  data  is  insufiicient  to  quantify 
benefits.  However,  this  program  should 
improve  response  capabilities  and 
minimize  the  environmental  impact  of 
oil  discharges  from  ships.  If  efficiencies 
in  the  cleanup  of  spilled  oil  go  up  by 
only  a  small  percentage,  the  savings  that 
would  accrue  to  the  maritime  industry 
and  to  the  public  would  exceed  the 
costs. 

Small  Entities 

No  comments  received  addressed  the 
effects  of  this  rulemaking  on  small 
entities.  The  Coast  Guard  expects  that 
few  new  costs  will  be  associated  with 
this  rule  because  few  small  entities  own 
ships  of  the  gross  tonnage  to  which  this 
regulation  will  apply.  Therefore,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  collection-of- 
information  requirements  in  §§  151.26, 
151.27,  and  151.28.  The  Coast  Guard 
submitted  the  requirements  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  section  3504(h}  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  OMB  has  assigned 
approval  number  2115-0610.  The  Coast 
Guard  has  consolidated  this  information 
collection  (OMB  approval  number 
2115-0610)  into  the  information 
collection  for  response  plans  (OMB 
approval  number  is  2115-0595).  The 
Coast  Guard  is  currently  awaiting 
approval  of  this  consolidated 
information  collection  requirement. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 


o  warrant  the  preparation  of  a 
federalism  Assessment. 

invironment 

The  Coast  Guard  considered  the 
inviroiunental  impact  of  this  rule  and 
:oncluded  that,  under  paragraph  2.B.2 
f  Commandant  Instruction  M16475.1B, 
is  rule  is  categorically  excluded  from 
er  environmental  documentation, 
is  rule  is  expected  to  contribute  to  the 
ieduction  of  the  occurrence  of  ship- 
jenerated  oil  spills  in  the  marine 
invironment.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
or  inspection  or  copying  where 
ndicated  under  ADDRESSES. 

jst  of  Subjects  in  33  CFR  Part  151 

Administrative  practice  and     - 
)rocedure.  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 

Puirements,  Water  pollution  control, 
'or  the  reasons  set  out  in  the 
amble,  the  Coast  Guard  amends  33 
CFR  part  151  as  follows: 

ART  151— VESSELS  CARRYING  OIL, 
lOXIOUS  LIQUID  SUBSTANCES. 
ARBAGE  AND  MUNICIPAL  OR 
X)MMERCIAL  WASTE 

Subpart  A— Implementation  of 
MARPOL  73/78 

1.  The  authority  citation  for  33  CFR 
}art  151,  subpart  A,  has  been  revised  tn 
ead  as  follows: 

Authority:  33  U.S.C.  1321(j)(l)(C)  and 
1903(b);  E.O.  12777;  3  CFR  1971-1975  Comp. 
p.  793;  49  CFR  1.46. 

2.  In  §  151.05,  the  definition  of  New 
ihip  is  amended  by  adding  paragraph 
5),  and  the  definition  of  Shipboard  oil 
oolhition  emergency  plan  is  added  to 
ead  as  follows: 

Subpart  A— Implementation  of 
MARPOL  73/78 

S  151.05    Definitions. 

***** 

New  ship  means  a  ship — 

*        *        *        •        * 

(5)  For  the  purposes  of  §§  151.26 
through  151.28,  which  is  delivered  on 
or  after  April  4, 1993. 

***** 

Shipboard  oil  pollution  emergency 
plan  means  a  plan  prepared,  submitted, 
and  maintained  according  to  the 
provisions  of  §§  151.26  through  151.28 
of  this  subpart  for  United  States  ships  or 
maintained  according  to  the  provisions 
of  §  151.29(a)  of  this  subpart  for  foreign 
ships  operated  under  the  authority  of  a 
country  that  is  party  to  MARPOL  73/78 
or  carried  on  board  foreign  ships 
operated  under  the  authority  of  a 


country  that  is  not  a  party  to  MARPOL 
73/78,  while  in  the  navigable  waters  of 
the  United  States,  as  evidence  of 
compliance  with  §  151.21  of  this 
subpart. 


§151.09    [Amended] 

3.  Section  151.09  is  amended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

•       •       *        *        • 

(c)  Sections  151.26  through  151.28 
apply  to  each  United  States  oceangoing 
ship  specified  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section  which  is — 

(1)  An  oil  tanker  of  150  gross  tons  and 
above  or  other  ship  of  400  gross  tons 
and  above;  or 

(2)  A  fixed  or  floating  drilling  rig  or 
other  platform,  when  not  engaged  in  the 
exploration,  exploitation,  or  associated 
offshore  processing  of  seabed  mineral 
resources. 

(d)  Sections  151.26  through  151.28  do 
not  apply  to — 

(1)  The  ships  specified  in  paragraph 
(b)  of  this  section; 

(2)  Any  barge  or  other  ship  which  is 
constructed  or  operated  in  such  a 
manner  that  no  oil  in  any  form  can  be 
carried  aboard. 

4.  .Sertinn  151.21(a)  is  amended  by 
adding  the  words  "that  is  party  to 
MARPOL  73/78"  in  the  last  sentence 
after  the  word  "country". 

5.  Sections  151.26  through  151.29  are 
added  under  the  heading  "Oil 
Pollution"  to  read  as  follows: 

§151.26    Shipboard  oil  pollution 
emergency  plans. 

(a)  Language  of  the  plan.  The 
shipboard  oil  pollution  emergency  plan 
must  be  available  on  board  in  English 
and  in  the  working  language  of  the 
master  and  the  officers  of  the  ship,  if 
other  than  English. 

(b)  Plan  format.  The  plan  must 
contain  the  following  six  sections.  A 
seventh  non-mandatory  section  may  be 
included  at  the  shipowner's  discretion: 

(1)  Introduction.  This  section  must 
contain  the  following: 

(i)  Introductory  text.  The  introductory 
text  of  the  plan  must  contain  the 
following  language: 

This  plan  is  written  in  accordance  with  the 
requirements  of  Regulation  26  of  Annex  I  of 
the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships,  1973,  as 
modified  by  the  Protocol  of  1978  relating 
thereto  (MARPOL  73/78). 

The  purpose  of  the  plan  is  to  provide 
guidance  to  the  master  and  officers  on  board 
the  ship  with  respect  to  the  steps  to  be  t.nken 
when  a  pollution  incident  has  occurred  or  is 
likely  to  occur. 

The  plan  contains  all  information  and 
operational  instructions  required  by  the 
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guidelines  (Resolution  MEPC.54(32)).  The 
appendices  contain  names,  telephone 
numbers,  telex  numbers,  etc.  of  all  contacts 
referenced  in  the  plan,  as  wrell  as  other 
reference  material. 

This  plan  has  been  approved  by  the  Coast 
Guard  and,  except  as  provided  below,  no 
alteration  or  revision  may  be  made  to  any 
part  of  it  without  the  prior  approval  of  the 
Coast  Guard. 

Changes  to  the  seventh  section  of  the  plan 
and  the  appendices  do  not  require  approval 
by  the  Coast  Guard.  The  appendices  must  be 
maintained  up-to-date  by  the  owners, 
operators,  and  managers. 

(ii)  General  information. 

(A)  The  ship's  name,  call  sign,  official 
number.  International  Maritime 
Organization  (IMO)  international 
number,  and  principal  characteristics. 

(B)  [Reserved] 

(2)  Preamble.  This  section  must 
contain  an  explanation  of  the  purpose 
and  use  of  the  plan  and  indicate  how 


the  shipboard  plan  relates  to  other 
shore-based  plans. 

(3)  Reporting  Requirements.  This 
section  of  the  plan  must  include 
information  relating  to  the  following: 

(i)  When  to  report.  A  report  shall  be 
made  whenever  an  incident  involves — 

(A)  A  discharge  of  oil  resulting  irom 
damage  to  the  ship  or  its  equipment,  or 
for  the  purpose  of  securing  the  safety  of 
a  ship  or  saying  life  at  sea; 

(B)  A  discharge  of  oil  during  the 
operation  of  the  ship  in  excess  of  the 
quantities  or  instantaneous  rate 
permitted  in  §  151.10  of  this  subpart  or 
in  §  157.37  of  this  subchapter;  or 

(C)  A  probable  discharge.  Factors  to 
be  considered  in  determining  whether  a 
discharge  is  probable  include,  but  are 
not  limited  to:  ship  location  and 
proximity  to  land  or  other  navigational 
hazards,  weather,  tide,  current,  sea  state, 
and  traffic  density.  The  master  must 


make  a  report  in  cases  of  collision, 
grounding,  fire,  explosion,  structural 
failure,  flooding  or  cargo  shifting,  or  an 
incident  resulting  in  failure  or 
breakdown  of  steering  gear,  propulsion, 
electrical  generating  system,  or  essential 
shipbome  naxagational  aids. 

(ii)  Information  required.  This  section 
of  the  plan  must  include  a  notification 
form,  such  as  that  depicted  in  Table 
151.26(b)(3)(ii)(A),  that  contains 
information  to  be  provided  in  the  initial 
and  follow-up  notifications.  The  initial 
notification  should  include  as  much  of 
the  information  on  the  form  as  possible, 
and  supplemental  information,  as 
appropriate.  However,  the  initial 
notification  must  not  be  delayed 
pending  collection  of  all  information. 
Copies  of  the  form  must  be  placed  at  the 
location(s)  on  the  ship  from  which 
notification  may  be  made. 

BILUNG  COOE  «»10-14-P 
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BIUINO  COOe  4»1».14-C 

(iii)  Whom  to  contact.  (A)  This  section 
of  the  plan  must  make  refsrence  to  the 
appendices  listing  coastal  state  contacts, 
port  contacts,  and  ship  interest  contacts. 

(B)  For  actual  or  probable  discharges 
of  oil,  the  reports  must  comply  with  the 
procedures  described  in  MARPOL 
Protocol  I.  The  reports  shall  be  directed 
to  either  the  nearest  Captain  of  the  Port 
(CX}TP)  or  to  the  National  Response 
Center  (NRC),  toll  free  number  800- 
424-8802. 

(4)  Steps  to  control  a  discharge.  This 
section  of  the  plan  must  contain  a 
discussion  of  procedures  to  address  the 
following  scenarios: 

(i)  Operational  spills:  The  plan  must 
outline  procedures  for  removal  of  oil 
spilled  and  contained  on  deck.  The  plan 
must  also  provide  guidance  to  ensure 
proper  disposal  of  recovered  oil  and 
cleanup  materials; 


(A)  Pipe  leakage:  The  plan  must 
provide  specific  guidance  for  dealing 
with  pipe  leakage; 

(B)  Tank  overflow:  The  plan  must 
include  procedures  for  dealing  with 
tank  overflows.  It  must  provide 
alternatives  such  as  transferring  cargo  or 
bunkers  to  empty  or  slack  tanks,  or 
readying  pumps  to  transfer  the  excess 
ashore; 

(C)  Hull  leakage:  The  plan  must 
outline  procedures  for  responding  to 
spills  due  to  suspected  hull  leakage, 
including  guidance  on  measures  to  be 
taken  to  reduce  the  head  of  oil  in  the 
tank  invohred  either  by  internal  transfer 
or  discharge  ashore.  Procedures  to 
handle  situations  where  it  is  not 
possible  to  identify  the  specific  tank 
from  which  leakage  is  occurring  must 
also  be  provided.  Procedures  for  dealing 
with  suspected  hull  fractures  must  be 


included.  These  procedures  must  take 
into  account  the  effect  of  corrective 
actions  on  hull  stress  and  stability. 

(ii)  Spills  resulting  from  casualties: 
Each  of  the  casualties  listed  below  must 
be  treated  in  the  plan  as  a  separate 
section  comprised  of  various  checklists 
or  other  means  which  will  ensure  that 
the  master  considers  all  appropriate 
factors  when  addressing  the  specific 
casualty.  These  checklists  must  be 
tailored  to  the  specific  ship.  In  addition 
to  the  checklists,  specific  personnel 
assignments  for  anticipated  tasks  must 
be  identified.  Reference  to  existing  fire 
control  plans  and  muster  lists  is 
sufficient  to  identify  personnel 
responsibilities  in  the  following 
situations: 

(A)  Grounding; 

(B)  Fire  or  explosion; 

(C)  Collision: 

(D)  Hull  failure:  and 
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(E)  Excessive  list 

(iii)  In  addition  to  the  checklist  and 
personnel  duty  assignments  required  by 
paragraph  tb^fltn)  of  this  section,  ttie 
plan  must  include — 

(A)  Priority  actions  to  ensure  the 
safety  of  personnel  and  the  ship,  assess 
the  damage  to  the  ship,  and  take 
appropriate  further  aotion; 

(B)  Infomaation  for  making  damage 
stability  and  longitudinal  strength 
assessments,  or  contacting  classification 
societies  to  acquire  such  information. 
Nothing  in  tins  section  shaU  i>e 
construed  as  creating  a  requirement  for 
damage  stability  plans  or  calculations 
beyond  those  required  by  law  or 
regulation;  and 

(C)  Lightening  procedures  to  be 
followed  in  cases  of  extensive  structural 
damage.  The  plan  nnist  contain 
informaticm  on  procedures  to  be 
followed  for  ship-to-ship  transfer  of 
cargo.  Reference  maybe  made  in  the 
plan  to  existing  company  guides.  A 
copy  of  such  company  procedures  for 
ship-to-ship  transfer  operations  must  be 
kept  in  the  plan.  The  plan  must  address 
the  coordination  of  this  activitjiwith  the 
coastal  or  port  state,  as  appropriate. 

(5)  National  and  Local  Coordination. 
This  section  of  the  plan  must  contain 
information  to  assist  'die  master  in 
initiating  action  by  the  coastal  State, 
local  government,  or  other  involved 
parties.  This  information  must  include 
guidance  to  assist  the  master  with 
organizing  a  response  to  the  incident 
should  a  response  not  be  organized  by 
the  shore  authorities.  Detailed 
information  for  specific  areas  may  be 
included  as  appendices  tothe  pilan. 

(6)  Appendices.  Appendices  must 
include  the  following  information: 

(i)  Twenty-four  hour  contact 
information  and  alternates  to  the 
designated  contacts.  These  details  must 
be  routinely  updated  to  account  for 
personnel  changes  and  changes  in 
telephone,  telex,  and  telefacsimile 
numbers.  Qear  guidance  must  also  be 
provided  regarding  the  preferred  means 
of  communication. 

(iij  The  following  lists,  each  identiHed 
as  a  separate  appendix: 

(A)  A  list  of  agencies  or  officials  of 
coastal  state  administrations  responsible 
for  receiving  and  processing  incident 
re^rts; 

IB)  A  list  of  agencies  or  officials  in 
regularly  visited  ports.  When  this  is  not 
feasible,  &e  master  must  obtain  details 
concerning  local  reporting  procedures 
upon  arrival  in  port;  and 

(C)  A  list  of  all  parties  with  a  financial 
interest  in  the  ship  such  as  ship  and 
cargo  owners,  insurers,  and  salvage 
interests. 
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iD9  A  list  wkidi  afMdfies  vAis  wffi  he 
responsible  for  informing  the  parties 
listed  and  the  priority  in  which  they 
must  be  notified. 

<ia)  A  Koorf  <ff  aiMMMi  teviem%  and 
changes. 

(7)  Non-mandatory  provisions.  If  this 
section  is  inriludftd  by  Jbe  shipownec.  oL 
should  fflCHNM  vn  nnowing  tj^pos  tn 
information  or  any  other  infomation 
that  may  he  appropriate: 

(i)  Diagrams; 

Iii)  Response  equipment  or  oil  spill 
removal  on^aaizatlana; 
(mi  PubkcaHntpcedioes; 
Tiv)  Recordkeeping; 
(v)  Plan  exercising;  and 
(vij  Individuals  qualified  to  respond. 

(8)  Index  of  sections.  The  plan  must 
be  organized  as  depicted  in  Table 
l£lifi(bj(8). 

Table  151.26(b)(8)— Index  of  Sections- 
Sample  Format 

Mandatory 

Section  1:  Introduction 

Section  2:  Preamble 

Section  3:  Reporting  requirements 

Section  4:  Steps  to  control  a  discharge 

Section  5:  National  and  local 

coordinatiflo 
Section  6:  Appendices 

Voluntary 

Section  7:  Non-mandatory  fuovisions 

fl8t.Z7   maaeebnitseionaMappvevai. 

(a)  No  manned  ^lip  srAject  to  tins 
part  may  'Operate  vnlees  it  carries  on 
board  a  «k^boanl  «&  f  rilutioB 
emergency  pdan  approved  by  the  Coast 
Guard.  An  immaaaed  ship  subject  to 
this  regulation  must  carry  the 
notification  list  reqinred  in 
§  151.26(b)(3)  mi  board  in  the 
documentation  container;  remaining 
sections  of  the  plan  must  be  maintained 
on  file  at  the  home  office.  For  new 
ships,  plans  antat  he  submitted  at  least 
90  days  before  the  ship  intends  to  be^ 
operations.  For  existing  ships,  plans 
must  be  submitted  at  leiast  90  days  prior 
to  April  4, 1995,  and  an  approved  plan 
must  be  on  board  by  April  4, 1995. 

fb)  An  owner  or  operator  of  a  ship  to 
which  this  part  applies  shall  prepare 
and  submit  one  English  language  copy 
of  the  shipboard  oil  pollution 
emergency  plan  to  Commandant  tG- 
MEP-6).  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington,  DC  2ro93- 
0001. 

(c)  An  owner  or  operattjr  with 
multiple  ships  to  which  this  part 
applies  may  submit  one  plan  for  each 
type  of  sirip  with  a  separate  -sfeip- 
specific  appendix  for  each  vessel 
covered  by  the  plan. 

(d]  Combined  sbtpiboard  oil  pollution 
emergency  plans  and  fespense  plans 


■eeting  the  requirements  of  subparts  D 
and  E  of  part  155  of  this  chapter  must 
be  prepared  according  to  §  155.1030(j)  of 

(^  if 'dieCoast'Cuard  determines  that 
the  plan  meets  all  requiremeats  of  this 
sectioli,  the  Coast  Guard  will  notify  the 
•wneror  ajperMereftfae  afaap  and  return 
a  copy  of  the  approved  plan  adong  with 
anayprwai  meet.  The  approval  period 
for  a  plan  expires  5  years  after  the  plan 
approval  dale. 

(f)  If  the  Coast  Guard  determines  that 
the  plan  does  not  meet  all  of  the 
requlienieiits,  the  Coast  Guard  will 
notify  the  owner  or  operator  of  the 
plan's  deficiencies.  The  owner  or 
operator  must  then  lendnnit  two  copies 
of  the  revised  plan,  or  corrected 
portions  of  the  plan,  within  time  period 
specified  in  the  written  notice  provided 
by  the  Coast  Guard. 

f '^51.28   Plan  review  and  revision. 

(a)  An  owiteror  tjperatortyf  a  ship  to 
wizit^  this  subpart  appSies  must  review 
the  shipboani  ail  poUution  emergency 
plan  annually  and  suhmil  a  letter  to 
Commandant  (G-I^P-*!  tsertafying  that 
the  review  has  been  rfiiepteied.  This 
review  zansi  eocnrwifhin  1  month  of 
the  anniversary  dale  of  Coast  Guard 
approval  of  the  plan. 

fb)  Ite  owner  or  opeiatcr  tftiall 
submit  aey  pkaa  anEiendments  to 
Commandaot  :IG-§^ffiP-6)  for 
infmsnatioD  or  approval. 

(c)  Tht  emtira  plan  must  be 
resubmitted  to  Commandant  (G-MEP-6) 
for  reapproval  6  months  before  the  end 
of  the  Coast  Guard  approval  period 
identified  in  §  lS1.27(e)  of  this  subpart. 

(d)  A  leooid  nf  annual  review  and 
changes  to  the  plan  must  be  maintained 
in  the  last  appendix  of  section  six  of  the 
plan. 

(e)  Except  as  pmmded  in  paragraph  (f) 
of  this  section,  revisions  must  receive 
prior  approval  by  the  Coast  Guard 
•before  they  cai  be  incorporarted  into  the 
plan. 

(f)  Revisions  tothe  seventh  section  of 
the  plan  and  the  appendices  do  not 
require  approval  1^  the  Coast  Guard. 
The  Coast  Guard  ^all  be  advised  and 
provided  a  copy  of  the  revisions  as  they 
occur. 

$151.29    Foreign  aMpa. 

(a)  Each  oil  tardcer  of  150  gross  tons 
and  above  and  eacii  other  ^ip  of  400 
gross  tons  and  above,  tjperated  under 
the  authority  of  a  coontty  other  than  the 
United  States  that  is  party  to  MARPOL 
73/78,  shall,  while  in  the  navigable 
waters  of  the  United  States  or  while  at 
a  port  or  terminal  under  the  jurisdiction 
of  the  United  States,  carry  on  board  a 


shipboard  oil  pollution  emergency  plan 
approved  by  its  flag  state. 

(b)  Each  oil  tanker  of  150  gross  tons 
and  above  and  each  other  ship  of  400 
gross  tons  and  above,  operated  under 


the  authority  of  a  country  that  is  not  a 
party  to  MARPOL  73/78,  must  comply 
vrith  §  151.21  of  this  subpart  while  in 
the  navigable  waters  of  the  United 
States. 


Dated:  September  29, 1994. 
EX.  Ziff. 

Acting  Chief,  Office  of  Marine  Safety,  Security 

and  Environmental  Protection. 

[FR  Doc.  94-24817  Filed  10-6-94;  8:45  am] 

BILLING  CODE  4»1».14-P 


UMI 


Friday 
October  7,  1994 


Part  V 

Department  of 
Education 

34  CFR  Part  682 

Federal  Family  Education  Loan  Program; 

Proposed  Rule 


51346  Federal  Register  /  Vo     59,  No.  194  /  Friday,  October  7,  1994  /  Proposed  Rules 


UMI 


DEPARTMENT  OF  EDUCATION 
34CFRPart682 

RIN  1840-AC12 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Federal  Family  Education  Loan  (FFEL) 
Program.  The  FFEL  regulations  govern 
the  Federal  Stafford  Loan  Program,  the 
Federal  Supplemental  Loans  for 
Students  (Federal  SLS)  Program,  the 
Federal  PLUS  Program,  and  the  Federal 
Consolidation  Loan  Program, 
collectively  referred  to  as  the  Federal 
Family  Education  Loan  Program.  The 
Federal  Stafford  Loan,  the  Federal  SLS, 
the  Federal  PLUS  and  the  Federal 
Consolidation  Loan  programs  are 
hereinafter  referred  to  as  the  Stafford, 
SLS,  PLUS  and  Consolidation  Loan 
programs.  These  amendments  are 
needed  to  conform  the  FFEL  Program 
regulations  to  reflect  policy  decisions 
made  by  the  Secretary  during 
development  of  regulations  for  the 
Federal  Direct  Student  Loan  Program, 
hereinafter  referred  to  as  the  "Direct 
Loan  Program." 

DATES:  Comments  must  be  received  on 
or  before  November  7 , 1 994 . 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addiessed  to  Pamela  A.  Moran.  Chief, 
Loans  Branch,  Division  of  Policy 
Development,  Policy,  Training,  and 
Analysis  Service,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.  (room  4310,  ROB-3),  Washington, 
DC  20202-5449. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Bauman,  Program  Specialist, 
Loans  Branch,  Division  of  Policy 
Development,  PoUcy,  Training,  and 
Analysis  Service,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.  (room  4310,  ROB-3),  Washington, 
DC  20202-5449.  Telephone:  (202)  708- 
8242.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
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SUPPLEMENTARY  INFORMATION: 
lackground 

The  Secretary  is  proposing  to  amend 
34  CFR  Part  682  of  the  Department's 
regulations  to  reflect  certain  policy 
decisions  made  during  development  of 
regulations  for  the  Direct  Loan  Program. 

As  required  by  section  492(a)  of  the 
iigher  Education  Act  of  1965,  as 
amended,  (liEA)  the  Secretary  convened 
a  negotiated  rulemaking  committee  to 
develop  proposed  rules  for  the  second 
and  subsequent  years  of  the  Direct  Loan 
Program.  During  the  negotiated 
rulemaking  process,  the  Department,  at 
the  request  of  the  negotiators,  agreed  to 
make  changes  in  the  FFEL  Program  to 
conform  to  policies  and  procedures 
adopted  in  the  Direct  Loan  Program, 
wherever  possible,  to  provide  a 
consistent  approach  in  both  programs, 
[n  addition,  some  of  these  changes  are 
necessary  to  ensure  that  the  terms, 
conditions  and  benefits  of  FFEL 
Program  loans  and  Direct  Loans  are  the 
same,  in  accordance  with  Section 
455(a)(1)  of  the  HEA.  These  proposed 
regulations  reflect  those  changes  that 
would  affect  the  FFEL  Program.  In 
addition,  the  Secretary  invites 
comments  on  other  provisions  of  the 
FFEL  Program  regulations  that  should 
be  revised  to  conform  with  the  Direct 
Loan  Program  provisions.  The  proposed 
Direct  Loan  Program  regulations  were 
published  as  a  separate  Notice  of 
Proposed  Rulemaking  on  August  18, 
1994. 59  FR  42646. 

This  NPRM  also  proposes  to  delete 
certain  regulatory  provisions  in  34  CFR 
Part.682  which  duplicate  or  conflict 
with  other  regulations.  Specifically,  the 
Secretary  proposes  to  delete  regulations 
governing  the  determination  of  a 
student's  withdrawal  date  and 
institutional  refund  policies. 

These  regulations  will  improve  the 
efficiency  of  the  Federal  student  aid 
programs  and,  by  so  doing,  improve 
their  capacity  to  enhance  opportimities 
for  postsecondary  education. 
Encouraging  students  to  graduate  fit>m 
high  school  and  to  pursue  high  quality 
postsecondary  education  are  important 
elements  of  the  National  Education 
Goals. 

The  student  aid  programs  also  enable 
both  current  and  futxu^  workers  to  have 
the  opportxmity  to  acquire  both  basic 
and  technologically  advanced  skills 
needed  for  today's  and  tomorrow's 
workplace.  They  provide  the  financial 
means  for  an  increasing  number  of 
Americans  to  receive  an  education  that 
will  prepare  them  to  think  critically, 
communicate  effectively,  and  solve 
problems  efficiently,  as  called  for  in  the 
National  Education  Goals. 


Proposed  Regulatory  Changes 

The  Secretary  proposes  to  amend  the 
following  sections  of  the  regulations  to 
reflect  changes  needed  to  conform  the 
FFEL  Program  to  the  proposed 
regulations  for  the  Direct  Loan  Program. 
Those  changes  not  related  to  the  Direct 
Loan  Program  are  otherwise  noted. 

Section  682.200    Definitions 

Estimated  cost  of  attendance — The 
Secretary  proposes  to  delete  this 
definition  from  this  section.  This 
definition  will  be  added  as  an  appendix 
to  the  Student  Assistance  General 
Provisions  regulations  at  34  CFR  Part 
668. 

Estimated  financial  assistance — 
Language  that  was  inadvertently  deleted 
from  the  FFEL  Program  final  regulations 
published  on  June  28, 1994  (59  FR 
33334)  has  been  restored  and  slightly 
revised.  This  change  would  make  the 
regulations  consistent  vnth  the  current 
definition  in  the  Direct  Loan  Program 
NPRM  and  the  definition  previously 
included  in  the  December  18, 1992 
FFEL  regulations,  with  a  minor  revision 
to  reflect  the  1993  statutory  change  that 
includes  the  amoimt  of  the  origination 
fee  and  the  insurance  premiimi  in 
calculating  the  student's  cost  of 
attendance. 

Section  682.201    Eligible  borrowers 

Section  682.201  (a)(4)(i)— The 
Secretary  proposes  to  remove  the 
requirement  that,  to  receive  a  new  loan, 
a  borrower  must  reaffirm  any  FFEL  loan 
amount  that  previously  was  canceled 
due  to  the  borrower's  total  and 
permanent  disability. 

Section  682.205    Disclosure 
requirements  for  lenders 

Section  682.205(a)(2)(ix)— The 
Secretary  proposes  to  amend  the 
regulations  to  require  a  lender  to  answer 
questions  from  borrowers  regarding  the 
loan  application  process  and  provide 
information  about  the  terms  and 
conditions  for  consolidating  FFEL 
Program  loans  and  the  types  of  loans 
that  may  be  consolidated.  The  Secretary 
believes  that  borrower  access  to  this 
information  is  critical  in  light  of  the 
expanded  repayment  options  available 
to  consolidation  loan  borrowers.  This 
proposed  change  is  also  consistent  with 
the  obligation  assiuned  by  the  Direct 
Loan  servicer  in  the  Direct  Loan 
Program  that,  although  not  specified  in 
Direct  Loan  Program  regulations,  is 
assvuned  by  the  servicer  as  part  of  its 
contract  with  the  Department. 


Section  6«2.207    Due  Diligence  in 
Disbursing  a  Loan 

Section  682.207(d)(2)(iii)— With 
regard  to  late  disbursements,  the 
Secretaiy  proposes  to  permit  a  lender  in 
certain  circumstances  to  make  a  late 
disbursement  more  than  60  days  after 
the  student  ceases  to  be  enrolled  at  the 
school  on  at  least  a  half-time  basis,  or 
after  the  end  of  the  period  of 
enrollment,  as  applicable.  However,  a 
lender  may  make  a  late  disbursement 
within  30  days  after  the  standard  60-day 
period  provided  for  in  §  682.207  only  in 
doctunented  exceptional  circumstances, 
such  as  a  student's  serious,  unexpected 
illness,  with  the  prior  approval  of  the 
guaranty  agency.  The  Secretary  has 
proposed  a  comparable  provision  in  the 
Direct  Loan  Program. 

SectiM  682.402    Death,  Disability, 
Closed  School,  False  Certification,  and 
Bankruptcy  Payments 

Section  682.402(e)(13)(iii)— The 
NPRM  proposes  to  simplify  the 
language  of  this  provision  to  conform  to 
the  Direct  Loan  Program  proposed 
regulations. 

Section  682.602    Schedule 
Reqairemeirts  for  Courses  of  Study  by 
Correspondeaoe 

Section  682.b02{a)— The  Secretary  has 
modified  the  language  in  this  section  to 
conform  to  the  Direct  Loan  Program 
proposed  regulations. 

Section  682.604    Processing  the 
Borrower's  Loan  Proceeds  and 
ComiseliBg  Borrowers 

Section  682.604(d)(l)(ii)(B)— The 
Secretary  proposes  to  modify  the 
requirement  that  the  school,  as  a 
fiduciary  for  the  benefit  of  the  student, 
must  retain  loan  proceeds  held  at  the 
student's  request  to  assist  the  student  in 
budgeting,  in  a  designated  trust  account. 
Instead,  the  regulations  propose  to  allow 
the  school  to  maintain  these  funds  in  a 
separately-designated  subsidiary 
account  under  its  general  bank  accotint. 
The  Secretary  has  proposed  a 
comparable  pro\isian  for  the  Direcl 
Loan  Program. 

Section  682.604{e){4)— The  Secretary' 
proposes  to  allow  a  school  no  more  than 
45  days  after  the  school's  receipt  of  a 
late  disbursement  of  loan  proceeds  to 
deliver  those  loan  proceeds  to  the 
borrower. 

SecUon  682.604(1)1 1>— The  Secretary- 
proposes  to  change  the  requirement  for 
counseling  first-time  borrowers.  A 
scfaftol  will  not  be  required  to 
administer  initial  counseling  to  a 
student  who  has  already  borrowed 
under  the  FFEL  or  Direct  Loan  Program. 


Section  682.605  Determining  the  Date  of 
a  Student's  Withdrawal 

Section  682.605— The  Secretary 
proposes  to  revise  this  section  to  clarify 
that  a  school  must  determine  the  date  of 
a  student's  withdrawal  by  following  the 
procedures  in  34  CFR  668.22(i).  The 
Secretary  proposes  to  delete  the 
provisions  regarding  leaves  of  absence. 
The  Secretary's  regulations  now  provide 
in  §  668.22  that  a  stud«it  on  a  leave  of 
absence  is  considered  to  have 
withdrawn  for  purposes  of  the  refund 
calculation.  Therefore,  the  Secretary 
believes  that,  for  consistency,  such  a 
student  should  be  considered 
withdravvTi  for  all  purposes. 

Section  682.606  Refiuid  Policy 

Section  682.606— The  Secretary 
proposes  to  delete  diis  section  from  the 
FFEL  regulations.  A  school  is  required 
to  follow  the  procedures  in  34  CFR 
668.22  regarding  refund  policies  for  all 
of  the  Federal  Title  IV  Student  Financial 
Assistance  Programs. 

Section  682.607  Payment  of  a  Refund  to 
a  Lender 

Section  682.607(c)— The  Secretary 
proposes  to  revise  the  timely  payment 
requirement  to  require  a  school  to  pay 
a  rehind  to  the  leader  within  30  days 
after  the  date  the  school  determines  that 
the  student  has  withdrawn  under  34 
CFR  668.22(1).  This  change  is  proposed 
in  order  to  conform  to  existing  General 
Provisions  Regulations. 

Executive  Order  12866 

1.  Assessment  of  Costs  and  Benefits. 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  efiectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any.  are  idoitified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
bene  fits— both  quantitative  and 
qualitative— of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatwy  action  does  not 
unduly  interfere  with  State,  local,  and 


tribal  governments  in  the  exercises  of 
their  governmental  functions. 
To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

2.  Clarity  of  the  regulations. 

Executive  Order  12366  requires  each 
agencj,'  lo  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  Ihese  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  onier  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divide^  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example, 
§  682.200  Definitions.)  (4)  Is  the 
description  of  the  regulations  in  the 
"Supplementary  Information"  section  of 
this  preamble  helpful  in  understanding 
the  regulations?  How  could  this 
description  be  more  helpful  In  making 
the  regulations  easier  to  understand?  (5| 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Departoent  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regialations  Quality  Officer.  U.S. 
Department «f  Education.  600 
Independence  Avenue.  S.W.  (Room 
5100,  FB-10).  Washington.  DC  20202- 
2241. 

Regulatory  FlexibUity  Act  Ceilification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities- 
While  the  statute  requires  that  the 
Secretary  regulate  certain  actions  that 
must  be  taken  by  various  program 
participants,  these  requirements  would 
not  have  a  significant  impact  because 
they  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
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additional  requirements  to  protect  the 
Federal  fiscal  interest,  as  well  as  the 
interests  of  the  borrowers  under  the 
programs. 

Paperwork  Reduction  Act  of  1980 

Sections  682.205,  682.602,  682.604, 
and  682.605  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  will  submit  a  copy  of 
these  proposed  regulations  to  the  Office 
of  Management  and  Budget  (OMB)  for 
its  review.  (44  U.S.C.  3504(h)) 

Annual  public  reporting  and 
recordkeeping  burden  is  estimated  to 
result  in  a  reduction  of  50  hours  per  500 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
room  10235,  New  Executive  Office 
Building,  Washington.  DC  20503; 
Attention:  Daniel  J.  Qbenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4310,  Regional  Office  Building  3.  7th 
and  D  Streets,  SW.,  Washington,  DC 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularl^requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  bom 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs-education, 
Reporting  and  recordkeeping 
requirements,  Student  aid.  Vocational 
education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032,  Federal  Family  Education 
Loan  Program) 
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Dated:  October  3. 1994. 
Riclurd  W.  Riley. 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
682  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

1.  The  authority  citation  for  Part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2, 
unless  otherwise  noted. 

2.  Section  682.200.  paragraph  (b)  is 
amended  by  removing  the  definition  of 
"Estimated  cost  of  attendance";  by 
amending  the  definition  of  "Estimated 
financial  assistance",  which  will  be 
effective  July  1. 1995.  by  redesignating 
paragraph  (l)(viii)  as  paragraph  (l)(ix), 
and  adding  a  new  paragraph  (l)(viii)  to 
read  as  follows: 

§682.200    DeflnKions. 

•  *        *        •        • 

(b)  *  * 

Estimated  financial  assisttmce. 
ID  ',  *  * 

(viii)  If  the  student  is  applying  for  a 
loan  to  cover  expenses  incurred  within 
the  same  enrollment  period  as  that  for 
which  a  prior  FFEL  was  received,  the 
amount  of  Stafford,  SLS,  and  PLUS  loan 
proceeds  received  by  the  borrower, 
including  the  amount  of  the  origination 
fee  and  insurance  premiiun,  that  were 
included  in  computing  the  borrower's 
estimated  cost  of  attendance  for  the 
prior  loan;  and 

•  *        •        •        • 

3.  Section  682.201  is  amended  by 
revising  paragraph  (a)(4)(i)  and 
paragraph  (a)(5)(i)  to  read  as  follows: 

§682.201    Eligible  borrowers. 

(a)  *  •  • 

(4)(i)  Reaffirms  any  FFEL  loan  amount 
that  previously  was  discharged  in 
bankruptcy  or  that  was  written  off. 

•  •        *        •       • 

(5)(i)  In  the  case  of  a  borrower  whose 
previous  loan  was  cancelled  due  to  total 
and  permanent  disability,  the  student 
must — 

(A)  Obtain  a  certification  fiom  a 
physician  that  the  borrower  is  able  to 
engage  in  substantial  gainfiil  activity; 
and 

(B)  Sign  a  statement  acknowledging 
that  the  FFEL  loan  the  borrower  receives 
cannot  be  cancelled  in  the  future  on  the 
basis  of  any  impairment  present  when 
the  new  loan  is  made,  unless  that 
impairment  substantially  deteriorates. 

•  *        •        •       • 

4.  Section  682.205  is  amended  by 
revising  paragraph  (a)(2)(ix)  to  read  as 
follows: 


§682J205    Disclosure  requirements  for 
lenders. 

(a)  *  *  * 

(2)  •  *  * 

(ix)  An  explanation  of  any  special 
options  the  borrower  may  have  for 
consolidating  or  refinancing  the  loan. 
The  lender  shall  answer  questions 
regarding  the  process  on  applying  for  a 
consolidation  loan  and  provide 
information  about  the  terms  and 
conditions  of  consolidation  loans  as 
well  as  the  types  of  loans  that  may  be 
consolidated. 

•  •        •        *        » 

5.  Section  682.207  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (d)(2)(ii)  and  adding,  in  its 
place,  ";or";  and  adding  a  new 
paragraph  (d)(2)(iii)  to  read  as  follows: 

§  682.207    Due  diligence  In  disbursing  a 
loan. 

*  *        *        »        • 

(d)  •  •  • 
(2)  •  *  * 

(iii)  Within  90  days  after  the  student 
ceases  to  be  enrolled  on  at  least  a  half- 
time  basis  or  after  the  expiration  date  of 
the  period  of  enrollment  for  which  the 
loan  was  made,  whichever  is  earlier, 
with  the  prior  approval  of  the  guaranty 
agency,  based  on  a  borrower's 
documented  exceptional  circumstances. 

*  •        •        •        • 

6.  Section  682.402  is  amended  by 
revising  paragraphs  (e)(l)(i)(A),  (e)(13) 
heading,  and  (e)(13)(iii)  to  read  as 
follows: 

§682.402    Death,  disability,  closed  school, 
falsa  certification,  and  bankruptcy 
payments. 

•  ♦        •        »        • 

(e)  •  *  * 
(1)  •  •  * 
(i)  *  •  * 

(A)  Certified  the  student's  eligibility 
for  a  FFEL  Program  loan  on  the  basis  of 
ability  to  benefit  from  its  training  and 
the  student  did  not  meet  the  applicable 
requirements  described  in  34  CFR  Part 
668  and  section  484(d)  of  the  Act,  as 
applicable  and  as  described  in 
paragraph  (e)(13)  of  this  section;  or 

*  »        •        *       • 

(13)  Requirements  for  certifying  a 
borrower's  eligibility  for  a  loan. 

•  »        *        *        • 

(iii)  Notwithstanding  paragraphs 
(e)(13)(i)  and  (ii)  of  this  section,  a 
student  did  not  have  the  ability  to 
benefit  from  training  ofiiered  by  the 
school  if — 

(A)  The  school  certified  the  eligibility 
of  the  student  for  a  FFEL  Program  loan; 
and 

(B)  At  the  time  of  certification,  the 
student  would  not  meet  the 


requirements  for  employment  (in  the 
student's  State  of  residence)  in  the 
occupation  for  which  the  training 
program  supported  by  the  loan  was 
intended  because  of  a  physical  or 
mental  condition,  age,  or  criminal 
record  or  other  reason  accepted  by  the 
Secretary. 

•  •       *        •       * 

7.  Section  682.602  is  amended  by 
revising  the  section  heading;  removing 
paragraph  (c);  redesignating  paragraphs 
(a)  and  (b)  as  paragraphs  (b)  and  (c) 
respectively;  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§682.602   Schedule  requirements  for 
courses  of  study  by  correspondence. 

(a)  This  section  provides  guidance  for 
schools  that  offer  programs  of  study  by 
correspondence  for  the  purpose  of 
determining  enrollment  status. 

•  •       •        •        • 

8,  Section  682.604  is  amended  by 
revising  the  last  sentence  of  paragraph 
(d)(l)(ii)(B);  by  revising  paragraph  (e)(4) 
introductory  text;  and  by  revising 
paragraph  (f)(1)  to  read  as  follows: 

§682.604   Processing  the  borroiver's  loan 
proceeds  and  counseling  borrowers. 

•  *        *        •        • 

(d)  •  •  • 

(!)••• 

(u)  *  *  • 

(B)  *  •  •  The  school  shall  maintain 
these  fimds  in  a  separate  account 
established  solely  for  the  purpose  of 
holding  students'  funds  and  may  not 
commingle  them  with  other  funds  or 
use  them  for  any  other  purpose. 


51349 


(e) 


(4)  If  the  lender  or  guaranty  agency 
has  not  informed  the  school  that  it 
prohibits  a  late  disbursement  as 
permitted  by  §  682.207(d){2)(i),  and  if 
the  total  amount  of  the  disbursement 
and  all  prior  disbursements  on  the  loan 
does  not  exceed  that  portion  of  the 
student's  documented  educational  costs 
for  the  period  of  enrollment  completed 
by  the  student  before  the  earlier  of  the 
dates  described  in  paragraph  (e)(1)  of 
this  section,  the  school  shall  deliver  the 
borrower's  loan  proceeds  to  the 
borrower  not  later  than  45  days  after  the 
school's  receipt  of  the  funds.  If  the  total 
amount  of  the  late  disbursement  and  all 
prior  disbursements  is  greater  than  that 
portion  of  the  borrower's  documented 
educational  charges,  the  school  shall— 
*       •       *       *       • 

(f)  *  *  • 

(1)  Except  in  the  case  of  a  student 
enrolled  in  a  correspondence  program 
or  a  study-abroad  program  approved  for 
credit  at  the  home  institution,  a  school 
shall  conduct  initial  coimseling  with 
each  Stafford  borrower  either  in  person, 
by  audiovisual  presentation  or  by 
computer  assisted  technology.  In  each 
case,  the  school  shall  conduct  this 
coimseling  prior  to  its  release  of  the  first 
disbursement  of  the  proceeds  of  the  first 
Stafford  loan  made  to  the  borrower  for 
attendance  at  the  school,  unless  the 
borrower  has  received  a  prior  Stafford, 
SLS  or  Direct  loan,  and  shall  ensure  that 
an  individual  with  expertise  in  the  Title 
IV  programs  is  reasonably  available 
shortly  after  the  counseling  to  answer 
the  borrower's  questions  regarding  those 
programs.  In  the  case  of  a 
correspondence  school  or  a  student 
enrolled  in  a  study-abroad  program  that 
the  school  approves  for  credit,  the 


school  shall  provide  the  borrower  with 
written  coimseling  materials  by  mail 
prior  to  releasing  those  proceeds. 

•       •       •        *        • 

9.  Section  682.605  is  revised  to  read 
as  follows: 

§682.605    Determining  the  date  of  a 
students  withdrawal. 

(a)  A  school  shall  follow  the 
procedures  in  34  CFR  668.22(i)  for 
determining  the  student's  date  of 
withdrawal. 

(b)  The  school  shall  use  the  date 
determined  under  34  CFR  668.22(i)  for 
the  purpose  of  reporting  to  the  lender 
the  date  that  the  student  has  withdrawn 
from  the  school  and  for  determining 
when  a  refund  must  be  paid  under  34 
CFR  668.22. 

(Authority:  20  U.S.C.  1077, 1078. 1078-1. 
1078-2, 1082. 1094) 

§682.606   [Removecq 

10.  Section  682.606  is  removed  and 
reserved. 

11.  Section  682.607  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§662.607    Payments  a  refund  to  a  lender. 

•        •        *        •        • 

(c)  •  •  • 

(1)  Within  30  days  after  the  student's 
withdrawal  as  determined  under  34  CFR 
668.22(i). 


Appendix  A  [Removed  and  Reserved] 

11.  App^idix  A  to  part  682  is 
removed  and  reserved. 

[FR  Doc.  94-24853  Filed  10-6-94;  8:45  am) 
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The  President 


IFR  Doc  94-25251 
Filed  lO-fr-94:  3:33  pm| 
Billing  code  3195-Ol-P 


Presidential  Documents 


Proclamation  6732  of  October  5,  1994 
General  Pulaski  Memorial  Day,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

October  11  marks  the  anniversary  of  the  death  of  a  true  hero  of  humanity 
General  Casimir  Pulaski  fought  for  the  cause  of  freedom  on  two  continents 
determmed  to  realize  the  ideal  of  self-determination  for  every  individual' 
Each  year,  Amencans  pause  to  honor  this  man.  whose  life  and  death  represent 
a  commitment  to  democracy  that  holds  an  invaluable  lesson  for  all  of  us. 
The  proud  history  of  Poland  contains  chapter  upon  chapter  reflectine  the 
virtues  of  courage,  honor,  and  sacrifice.  Pulaski,  a  loyal  son  of  Poland 
wrote  a  glorious  page  in  that  lengthy  book.  His  life  is  a  testament  to  human- 
ity s  inextinguishable  desire  for  liberty  and  to  our  willingness  to  sacrifice 
fc\*°.u       "^'  °/,*?  recapture,  that  sacred  blessing.  His  death  reminds  us 
that  the  cost  of  liberty  is  often  high.  Pulaski  well  understood  that  price 
and  was  willing  to  pay  it  if  only  for  the  chance  of  extending  to  all  people 
the  noble  mandates  of  democracy  and  human  dignity. 

As  a  freedom  fighter  in  Poland.  Pulaski's  dedication  to  the  pursuit  of  liberty 
led  him  to  defend  the  rights  of  the  embattled  American  colonists  in  our 
Nation  s  War  of  Independence.  Combining  his  military  expertise,  his  undyine 
thirst  for  justice,  and  his  indomitable  courage,  Pulaski  served  with  extraor- 
dmary  valor  m  the  cavalry  of  the  Continental  Army.  And  215  years  aco 
during  the  siege  of  Savannah,  General  Pulaski  gave  his  life  so  that  our 
country  might  prevail  in  its  quest  for  nationhood.  • 

Thanks  to  the  selflessness  and  strength  of  men  and  women  who,  like  General 
Pulaslti  refused  to  let  seemingly  hopeless  odds  deter  them  in  their  struggle 
for  freedom,  we  celebrate  the  possibilities  for  peace  in  a  hopeful  new  era 
of  social  change.  The  ideals  for  which  Pulaski  fought  and  died  are  sweeping 
the  globe.  Poland  itself  is  free,  at  peace,  and  increasingly  prosperous.  Thanks 
m  no  small  measure  to  the  eff'orts  of  General  Pulaski's  modem-day  com- 
patriots, Europe  is  united  in  liberty,  and  the  light  of  democracy  shines 
brightly  around  the  world. 

NOW.  THEREFORE.  I.  WILUAM  J.  CUNTON.  President  of  the  United  States 
of  America  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Tuesday,  October  11 
\?^1't  ^*  p®"®''^^  Pulaski  Memorial  Day,  and  I  encourage  the  people  of 
the  United  States  to  commemorate  this  occasion  with  appropriate  procrams 
and  activities.  f^    r         f    & 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  'and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT  . 

5CFRPart890 
RJN  3206-AQ03 

Federal  Employees  Health  Benefits 
Program:  Debarment 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  to  incorporate  into 
regulations  the  statutory  requirement 
that  carriers  in  the  Federal  Employees 
Health  Benefits  (FEHB)  Program  may 
not  deny  claims  for  services  or  supplies 
due  to  the  debarment  of  the  providers 
who  supplied  them  if  the  claimants 
could  not  have  known  that  the  provider 
was  debarred.  The  purpose  of  these 
regulations  is  to  comply  with  the 
provision  of  law  that  requires  0PM  to 
prescribe  regulations  on  this  issue. 
EFFECTIVE  DATE:  November  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Sears  (202)'606-0191. 
SUPPLEMENTARY  INFORMATION:  On  May 
10, 1994,  OPM  published  interim 
regulations  in  the  Federal  Register  (59 
PR  24030)  clarifying  that  carriers  cannot 
deny  claims  based  on  debarment  if  there 
was  no  reasonable  way  the  claimant 
could  have  known  that  the  provider  was 
debarred.  When  an  individual  who  has 
not  previously  been  notified  of  a 
provider's  debarment  submits  a  claim 
for  services  or  supplies  furnished  by  a 
debarred  provider,  the  carrier  must  (1) 
honor  the  claim  under  the  terms  of  its 
contract  with  OPM.  and  (2)  inform  the 
individual  about  the  debarment  of  the 
provider  and  the  minimum  period  of 
time  remaining  under  the  terms  of  the 
debarment. 

In  practical  terms,  this  generally 
means  that  the  first  claim(s)  an  enrollee 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  271 

Food  Stamp  Program:  Forfeiture  and 
Denial  of  Property  Rights 

AGENCIES:  Office  of  Inspector  General 
and  Food  and  Nutrition  Service, 
Department  of  Agriculture. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  implements  section 
15(g)  of  the  Food  Stamp  Act  of  1977,  as 
amended  by  Section  124  of  the  Food 
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submits  for  services  or  supplies  received 
af^er  a  provider  has  been  debarred,  but 
before  the  enrollee  has  been  informed  of 
the  debarment,  is  (are)  paid  to  the  same 
extent  it  (they)  would  have  been  paid 
had  the  provider  not  been  debarred.  The 
carrier  must,  at  the  same  time,  inform 
the  enrollee  concerning  the  debarment. 
The  carrier  will  deny  any  subsequent 
claims  for  service  or  supplies  furnished 
during  the  period  the  provider  is 
debarred. 

OPM  received  no  comments  on  the 
interim  regulations. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substjmtial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees  and  annuitants. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  0MB 
in  accordance  with  E.O.  12866. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities,  Health  insurance, 
Health  professions,  Hostages,  Reporting 
and  recordkeeping  requirements. 
Retirement. 

Office  of  Personnel  Managemenl. 

James  B.  King, 

Director. 

Accordingly,  under  authority  of  5 
U.S.C.  8913,  OPM  is  adopting  its 
interim  regulations  under  5  CFR  part 
890  as  published  on  May  10. 1994  (59 
FR  24030)  as  final  rules  witliout  change. 

IFR  Doc.  94-24953  Filed  10-7-94;  8:45  am) 
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Stamp  Act  Amendments  of  1980,  Pub. 
L.  96-249,  which  authorizes  the 
Secretary  of  Agriculture  to  subject  to 
forfeiture  and  denial  of  property  rights 
any  nonfood  items,  moneys,  negotiable 
instruments,  securities,  or  other  things 
of  value  that  are  furnished  or  intended 
to  be  furnished  by  any  person  in 
exchange  for  food  coupons, 
authorization  cards,  or  other  program 
benefit  instruments  or  access  devices  in 
any  manner  not  authorized  by  the  Food 
Stamp  Act  or  regulations  issued 
pursuant  to  the  Food  Stamp  Act.  7 
U.S.C.  2024(g).  The  rule  establishes 
procedures  to  be  followed  by  the 
Inspector  General  and  other  Federal  law 
enforcement  officials  who  conduct 
Investigations  of  alleged  violations  of 
the  Food  Stamp  Act  and  who  may. 
during  the  course  of  those 
investigations,  acquire  property  subje<:t 
to  forfeiture  and  denial  of  property 
rights. 

EFFECTFVE  DATE:  November  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  L.  Haaser,  Director,  Program 
Investigations  Division,  Office  of 
Inspector  General,  United  States 
Department  of  Agriculture,  14th  Street 
and  Independence  Avenue  SVV, 
Washington,  DC  20250-2318.  Phone: 
(202)  720-6701. 

SUPPLEMENTARY  INFORMATICS: 
Classification 


Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  OfTice  of 
Management  and  Budget. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  Part  3015. 
subpart  V  (48  FR  29115,  June  24, 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  ofiicials. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3.507). 
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Regulatory  Flexibility  Act 

This  action  has  been  revieu'ed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  No.  96-354.  94  Stat.  1164,  September 
19.  W80).  Charles  R.  Gillum,  Acting 
Inspector  General.  USDA,  has  certified 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  paragraph  of  this 
preamble.  Prior  to  ajiy  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  this  rule,  all  applicable 
administrative  procedures  must  be 
exhausted.  The  administrative  review 
requirements  relating  to  forfeiture  of 
property  pursuant  to  the  Food  Stamp 
Act  of  1977,  as  amended,  are  set  out  in 
this  rule. 

Background 

This  rule  recognizes  that  the  Office  of 
Inspector  General  (OIG).  USDA. 
conducis  the  majority  of  criminal 
investigations  that  result  in  Federal 
criminal  prosecution  under  the  Food 
Stamp  Act;  that  such  investigations 
involve  the  acquisition  of  valuable 
property  by  investigators  in  exchange 
for  food  couj)ons,  authorization  cards, 
or  other  program  benefit  instruments  or 
access  devices;  and  that  Congress 
granted  to  USDA  the  power  to  subject 
such  property  to  forfeiture.  It  should  be 
noted  that  the  Act  defines  "coupon"  to 
include  any  "•  *  *  type  of  certificate 
issued  pursuant  to  the  provisions  of  this 
Act"  (7  U.S.C  2012(d)).  Thus,  this 
rulemaking  subjects  to  forfeiture 
property  offered  in  exchange  for  any 
program  benefit  instrument  or  access 
device. 

In  addition  to  OIG.  other  Federal  law 
enforcement  agencies,  including  the 
United  States  Secret  Service  and  the 
United  States  Postal  Inspection  Service, 
also  conduct  criminal  investigations 
involving  the  acquisition  of  property  in 
exchange  for  food  coupons, 
authorization  cards,  or  other  program 
benefit  instruments  or  access  devices. 
Finally,  in  some  instances  food  coupons 
and  other  benefit  instruments  are 
provided  to  other  Federal  law 
enforcement  agencies  for  use  in 
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nvestigations  involving  program  related 
ictivities  under  memoranda  of 
inderstanding  with  OIG.  This  rule 
ipplies  as  well  to  seizures  related  to  the 
\ct  which  are  made  by  those  agencies, 
however,  this  rule  specifically  provides 
hat  the  forfeiture  provisions  shall  not 
ipply  to  those  items  exchanged  during 
he  course  of  internal  investigations  by 
■etail  firms,  investigations  conducted  by 
state  and  local  law  enforcement 
igencies,  or  FNS  Compliance  Branch 
nvestigations. 

For  a  more  detailed  explanation  of  the 
jrovisions  of  this  rule,  the  reader 
ihould  refer  to  the  preamble  of  the 
jroposed  rule  cited  below. 

The  proposed  rule  was  published  in 
he  Federal  Register  on  December  6. 
L993,  58  FR  64172,  with  a  60  day 
:omment  period  ending  February  4, 
1994.  We  received  only  one  letter  with 
romments.  The  commenter  suggested 
hat  the  rule  should  clarify  that  property 
lot  acquired  by  investigation  is  not 
lubject  to  the  rule,  that  the  property 
lelongs  to  USDA  and  disposal  must  be 
ipproved  by  USDA.  and  that  any 
noneys  obtained  from  sale  of  property 
>r  by  forfeiture  belongs  to  USDA  and 
ihall  be  deposited  with  USDA. 

We  did  not  make  any  changes  as  a 
csult  of  the  comments  because  we 
lelieve  the  rule  already  adequately 
ddresses  the  commenter's  concerns, 
"he  provisions  of  7  CFR  271.5(e)(l)(iiJ 
)f  the  rule  state  that  the  forfeiture  and 
lenial  of  property  rights  provisions 
ihall  apply  to  property  exchanged  or 
)ffered  in  exchange  during 
nvestigations  by  the  Inspector  General, 
JSDA,  and  by  other  authorized  Federal 
aw  enforcement  agencies.  We  believe 
his  is  clear  enough  without  adding  that 
t  does  not  cover  other  property.  Section 
571.5(e)(2)  clearly  states  that  the 
property  is  deemed  forfeited  to  USDA. 
ind  §  27l.5(e)(2)(v)  provides  custodians 
^idance  on  property  disposal  and 
•efers  to  the  applicable  regulations 
vhich  would  be  those  of  USDA  and/or 
jSA.  Finally,  while  any  moneys 
!xchanged  or  collected  are  deemed 
brfeited  to  USDA  just  like  other 
jroperty,  section  7  CFR  271.5(e)(2)(vi) 
)rovides  that  such  moneys  shall  be 
leposited  into  the  general  fund  of  the 
Jnited  States  Treasury.  The  moneys  are 
leposited  to  the  general  fund  because 
3IG  does  not  have  the  legal  autliority 
leeded  to  deposit  them  with  USDA. 

.ist  of  Subjects  in  7  CFR  Part  271 

Administrative  practice  and 
)rocedure.  Claims,  Food  stamps., 
'enalties. 

Accordingly.  7  CFR  part  271  is 
iniended  as  follows: 
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PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authorif>:  7  U.S.C  2011-2032. 

2.  Section  271.5  is  amended  by 
adding  a  new  paragraph  (e).  as  follows; 

§  271 .5    Coupons  as  obligations  of  ttie 
United  States,  crimes  and  offenses, 
forfeiture  and  denial  of  property  rights. 

***** 

(e)  Forfeiture  and  denial  of  property 
rights. 

(1)  General. 

(j)  Any  nonfood  items,  moneys, 
negotiable  instnmients,  securities,  or 
other  things  of  value  furnished  or 
intended  to  be  furnished  by  any  person 
in  exchange  for  food  coupons, 
authorization  cards,  or  other  program 
benefit  instruments  or  acc?..ss  devices  in 
any  manner  not  authorized  by  the  Food 
Stamp  Act  or  regulations  issued 
pursuant  to  the  Act,  shall  be  subject  to 
forfeiture  and  denial  of  property  rights. 
Such  property  is  deemed  forfeited  to  the 
United  States  Department  of  Agriculture 
(USDA)  at  the  time  it  is  either 
exchanged  or  offered  in  exchange. 

(ii)  These  forfeiture  and  denial  of 
property  rights  provisions  shall  apply  to 
property  exchanged  or  offered  in 
exchange  during  investigations 
conducted  by  the  Inspector  General, 
USDA.  and  by  other  authorized  Federal 
law  enforcement  agencies. 

(iii)  These  forfeiture  and  denial  of 
property  rights  provisions  shall  not 
apply  to  property  exchanged  or 
intended  to  be  exchanged  during  the 
course  of  internal  investigations  by 
retail  firms,  during  investigations 
conducted  solely  by  State  and  local  law 
enforcement  agencies  and  without  the 
participation  of  an  authorized  Federal 
law  enforcement  agency,  or  during 
compliance  investigations  conducted  by 
the  Food  and  Nutrition  Service 

(2)  Custodians  and  their 
responsibilities. 

(i)  The  Inspector  General.  USDA.  the 
Inspector  General's  designee,  and  other 
authorized  Federal  law  enforcement 
officials  shall  be  custodians  of  property 
acquired  during  investigations. 

(ii)  Upon  receiving  property  subject  to 
forfeiture  the  custodian  shall: 

(A)  Place  the  property  in  an   . 
appropriate  location  for  storage  and 
safekeeping,  or 

(B)  Request  that  the  General  Services 
Administration  (GSA)  take  possessicMi  of 
the  property  and  remove  it  to  an 
appropriate  location  for  storage  and 
safekeeping. 

(iii)  The  custodian  shall  st(M« 
property  received  at  a  location  in  the 


judicial  district  where  the  property  was 
acquired  unless  good  cause  exists  to 
store  the  property  elsewhere. 

(iv)  Custodians  shall  not  dispose  of 
property  prior  to  the  fulfillment  of  the 
notice  requirements  set  out  in  paragraph 
3.  or  prior  to  thet:oncIusion  of  any 
related  administrative,  civil,  or  criminal 
proceeding,  without  reasonable  cause. 
Reasonable  cause  to  dispense  with 
notice  requirements  might  exist,  for 
example,  where  explosive  materials  are 
being  stored  which  may  present  a 
danger  to  persons  or  property. 

(v)  Custodians  may  dispose  of  any 
property  in  accordance  with  applicable 
statutes  or  regulations  relative  to 
disposition.  The  custodian  may: 

(A)  Retain  the  property  for  official 
use; 

(B)  Donate  the  property  to  Federal. 
State,  or  local  government  facilities  such 
as  hospitals  or  to  any  nonprofit 
charitable  organizations  recognized  as 
such  under  section  501(c)(3)  of  the 
Internal  Revenue  Code;  or 

(C)  Request  that  GSA  take  custody  of 
the  property  and  remove  it  for 
disposition  or  sale. 

(vi)  Proceeds  from  the  sale  of  forfeited 
property  and  any  moneys  forfeited  shall 
be  used  to  pay  all  proper  expenses  of 
the  proceedings  for  forfeiture  and  sale 
including  expenses  of  seizure, 
maintenance  of  custody,  transportation 
costs,  and  any  recording  fees.  Monejrs 
remaining  after  payment  of  such 
expenses  shall  be  deposited  into  the 
general  fund  of  the  United  States 
Treasury. 

(3)  Notice  remiirements. 

(i)  The  custodian  shall  make 
reasonable  efforts  to  notify  the  actual  or 
apparent  owner(s)  of  or  person(s)  with 
fKKsessory  interests  in  the  property 
subject  to  forfeitiue  except  for  the  good 
cause  exception  if  the  owner  cannot  be 
notified. 

(ii)  The  notice  shall: 

(A)  Include  a  brief  description  of  the 
property; 

(B)  Inform  the  actual  or  apparent 
owner(s)  of  or  person(s)  with  possessory 
interests  in  the  property  subject  to 
forfeiture  of  the  opportunity  to  request 
an  administrative  review  of  the 
forfeiture; 

(C)  InfwTn  the  actual  or  apparent 
owner(s)  of  or  person(s)  with  possessory 
interests  in  the  property  subject  to 
forfeiture  of  the  requirements  for 
requesting  administrative  review  of  the 
forfeiture;  and 

(D)  State  the  title  and  address  of  the 
official  to  whom  a  request  for 
administrative  review  of  the  fbrfieitiu« 
may  be  addressed. 

(iii)  Except  as  provided  in  paragraphs 
(e)(3)  (iv)  and  (v)  of  this  section,  notice 


shall  be  given  within  45  days  bom  the 
date  the  United  States  convicts,  acquits, 
or  declines  to  act  against  the  person 
who  exchanged  the  property. 

(iv)  Notice  may  be  delayed  if  it  is 
determined  that  such  action  is  likely  to 
endanger  the  safety  of  a  law 
enforcement  official  or  compromise 
another  ongoing  criminal  investigation 
conducted  by  OIG.  the  United  States 
Secret  Service,  the  United  States  Postal 
Inspection  Service,  or  other  authorized 
Federal  law  enforcement  agency. 

(v)  Notice  need  not  be  given  to  the 
generalpublic. 

(4)  Administrative  review. 

(i)  The  actual  or  apparent  owner{s)  of 
or  person(s)  with  possessory  interests  in 
the  property  shall  have  30  days  ft^m  the 
date  of  the  delivery  of  the  notice  of 
forfeiture  to  make  a  request  for  an 
administrative  re\aew  of  the  forfeiture. 

(ii)  The  request  shall  be  made  in 
writing  to  the  Assistant  Inspector 
General  for  hivestigations.  Office  of 
Inspector  General.  USDA,  or  to  his/her 
designee,  hereinafter  referred  to  as  the 
reviewing  official. 

(iii)  A  request  for  an  administratis 
review  of  the  forfieiture  of  property  shall 
include  the  following: 

(A)  A  complete  descripticm  of  the 
property,  including  serial  numbers,  if 
any; 

(B)  Proof  of  the  person's  property 
interest  in  the  property;  and. 

(C)  The  reason(s)  the  property  should 
not  be  forfeited. 

(iv)  The  requestor  may,  at  the  time  of 
his/her  written  request  for 
administrative  review,  also  request  an 
oral  hearing  of  the  reasons  the  property 
should  not  be  forfeited. 

(v)  The  burden  of  proof  will  rest  upon 
the  requestor,  who  shall  be  required  to 
demonstrate,  by  a  preponderance  of  the 
evidence,  that  the  property  should  not 
be  forfeited. 

(vi)  Should  the  administrative 
determination  be  in  their  favor,  the 
actual  or  apparent  owner(s)  of  or 
person(s)  with  possessory  interests  in 
the  property  subject  to  forfeiture  may 
request  that  forfeited  items  be  returned 
or  that  compensation  be  made  if  the 
custodian  has  already  disposed  of  the 
property. 

(vii)  the  reviewing  ofiicial  shall  not 
remit  or  mitigate  a  forfeiture  unless  the 
requestor: 

(A)  Establishes  a  valid,  good  faith 
property  interest  in  the  property  as 
owner  or  otherwise;  and 

(B)  Establishes  that  the  requestor  at  no 
time  had  any  knowledge  or  reason  to 
believe  that  the  property  was  being  or 
would  be  used  in  violation  of  the  law: 
and 

(C)  Establishes  that  the  requestor  at  no 
time  had  any  knowledge  or  reason  to 


believe  that  the  owner  had  any  record 
or  reputation  for  violating  laws  of  the 
United  States  or  of  any  State  for  related 
crimes. 

(viii)  The  reviewing  official  may 
postpone  any  decision  until  the 
conclusion  of  any  related 
administrative,  civil,  or  criminal 
proceeding. 

(ix)  The  decision  of  tlie  reviewing 
official  as  to  the  disposition  of  the 
property  shall  be  the  final  agency 
determination  for  purposes  of  judicial 
review. 

Done  at  Washington.  D.C  this  26th  day  of 
September  1994. 
Mike  Espy, 

Secretary  of  Agriculture. 
(FR  Doc.  94-25008  Filed  10-7-94;  8.45  ami 

BILUNO  CODE  3410-23-M 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Parts  735,  738, 737, 738,  739. 
740,  741,  and  742 

RIN  0S60-AD13 

U.S.  Warehouse  Act  Fees 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 
ACTION;  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
regulations  under  the  United  States 
Warehouse  Act  (USWA)  to  increase  the 
fees  charged  to  grain,  tobacco,  wool.  dr>' 
bean,  nut,  s>Tup,  cotton  and  cottonseed 
warehousemen  for  licensing  and 
inspection  services.  In  addition,  a 
schedule  of  fees  has  been  added  to 
impose  annual  fees  on  cotton 
warehousemen.  Future  fee  changes  will 
be  announced  by  a  notice  in  the  Federal 
Register  prior  to  July  1.  to  be  ettective 
October  1  of  each  year,  when  such 
changes  have  been  determined  to  be 
necessar)'. 

EFFECTIVE  DATE:  October  1.  1994. 
FOR  FURTMER  INFORMATKM  CONTACT: 
Director,  Licensing  Authority  Division. 
United  States  Department  of  Agriculture 
(USDA).  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  PO  Box 
2415,  Washington.  DC  20013-2415. 
telephone  202-720-2121.  FAX  202- 
690-0014. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  Office 
of  Management  and  Budget  (OMB) 
under  Executive  Order  12866. 
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Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Executive  Order  12778 

The  Office  of  General  Counsel  has 
certified  to  the  0MB  that  these 
regulations  meet  the  applicable 
standards  provided  in  sections  2(al  and 
2(b)(2)  of  this  Executive  Order. 

Paperwork  Reduction  Act 

The  amendments  set  forth  in  this  final 
rule  do  not  generate  any  new  or  revised 
information  collection  or  recordkeeping 
requirements  on  the  public. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule.  It  has  been 
determined  that  this  rule  will  not  have 
a  significant  effect  on  a  substantial 
number  of  small  businesses  because 
licensing  under  the  USWA  is  strictly 
voluntary  on  the  part  of  the 
warehouseman.  The  actions  taken 
herein  are  required  by  statute. 

Executive  Order  1 261 2 

It  has  been  determined  that  the 
policies  and  procedures  contained  in 
this  rule  will  not  have  substantial  direct 
effects  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

National  Environmental  Policy  Act 

This  action  is  not  expected  to  have, 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

Pursuant  to  the  provisions  of  the 
USWA,  the  Secretary  has  the  authority 
to  license  public  warehousemen. 
Warehousemen  that  opt  to  have  a 
USWA  license  understand  that  fees  will 
be  imposed  to  cover  the  costs  of  the 
program.  Specifically,  the  Omnibus 
Budget  Reconciliation  Act  of  1981 
mandates  the  imposition  of  fees  for 
USWA  licensed  warehouses.  The  Act 
stipulates  that: 

The  Secretary  of  Agriculture  *  *  'shall 
charge,  assess,  and  cause  to  be  collected  a 
reasonable  fee  for:  (1)  Each  examination  or 
inspection  of  a  warehouse  *  *  *:  (2)  each 
license  issued  to  any  person  to  classify. 


inspect,  grade,  sample,  or  weigh  agricultural 

iucts  stored  or  to  be  stored  •  *  *;  (3) 

bh  annual  warehouse  license  issued  to  a 

shouseman  to  conduct  a  warehouse 

*;  and  (4)  each  warehouse  license 

(ended,  modified,  extended,  or  reinstated 

,  Such  fees  shall  cover,  as  nearly  as 
^cticable,  the  costs  of  providing  such 
services  and  licenses  *  *  *  including 
aoninistrative  and  supervisory  costs  *  *  *. 

Ibis  final  rule  adopts  and  changes  the 
fa  »s  charged  and  collected,  discontinues 
pi  blication  of  fee  amounts  in  the 
R  gulations  for  Warehouses  (7  CFR, 
ct  apter  VII,  subchapter  C),  and  provides 
fa  r  fees  to  be  adjusted  annually  in  order 
to  cover  program  costs.  Fees  assessed  in 
fii  cal  year  1995,  are  stated  in  the 
paragraphs  and  tables  contained  herein. 
This  fee  information  was  also  contained 
ir  the  proposed  rule  published  on  May 
1  ,  1994,  in  the  Federal  Register  at  59 
F  1 26146.  The  table  covering  annual 
fe  }S  for  cotton,  as  proposed,  has  been 
a(  justed  for  warehouses  that  have  a 
a  pacity  exceeding  160,000  bales. 

VI  arehouse  and  Service  License  Fees 

The  fee  for  original  issuance, 
n  issuance,  or  duplication  of  a  license 
f(  r  cotton,  grain,  tobacco,  wool,  dry 
b  ans,  nut,  syrup,  and  cottonseed  is  S65 
f(  r  each  license  issued. 

The  fee  charged  to  license  individuals 
t(  inspect,  sample,  grade,  classify,  or 
wi  3igh  commodities  is  $26  for  each 
St  rvice  license  issued. 

V  arehouse  Annual  and  Inspectioii  Fees 

These  fees  are  in  the  following  tables 
b  r  agricultural  product.  Inspection  fees 
ai  e  assessed  for  each  original 
e:  ;amination  or  inspection,  or 
r<  examination  or  reinspection  for 
n  edification  of  an  existing  license. 
A  nnual  fees  are  assessed  independently 

inspection  fees. 

Cotton 

[In  t>ales] 


Licensed 
capacity 


1  -20,000 

2  ),001 -40,000  ;. 
4  3,001-60.000  .. 
6  ),001-80,000  .. 

a  ),ooi -100,000 

1  JO.OOI- 

120,000  

1  '0.001- 

140,000  

1  »0,001- 

160,000  


Annual  fee 
for  each 
warehouse 
location  with 
a  CCC  stor- 
age agree- 
ment 


3500 

650 

800 

1,000 

1.250 

1,500 

1.750 

2,000 


Annual  fee 
for  each 
warehouse 
location 
without  a 
CCC  stor- 
age agree- 
ment 


COTTOM— Continued 

[In  bales] 


Licensed 
capacity 

Annual  fee 
for  each 
warehouse 
location  with 
a  CCC  stor- 
age agree- 
ment 

Annual  fee 
for  each 
warehouse 
location 
withouta 
CCC  stor- 
age agree- 
ment 

160.001+ 

•2,250 

••4,500 

•  Plus  $50.00  per  5,000  bate  capacity  abme 
160,000  t>ales  or  fraction  thereof. 

"Plus  $100.00  per  5,000  bale  capacity 
above  160,000  bales  or  fraction  ttiereof. 

Inspection  fees  will  be  charged  at  the  rate  of 
S65  for  each  1 ,000  bales  of  licensed  capacity, 
or  fraction  thereof,  but  in  no  case  less  than 
Si  30  nor  more  than  SI  ,300. 

Grain 

[in  bushels] 


SI  ,000 
1,300 
1,600 
2,000 
2,500 

3,000 

3,500 

4,000 


Licensed 
capacity 


1-150,000  

150,001- 

250,000  

250,001- 

500,000  

500,001- 

750,000  

750,001- 

1,000,000  .. 
1,000,001- 

1,200.000  .. 
1,200,001- 

1,500,000  .. 
1,500.001- 

2,000,000  .. 
2,000,001- 

2,500,000  .. 
2,500,001- 

5.000.000  .. 
5,000.001- 

7.500,000  .. 
7,500,001- 

10,000.000 
10,000,001+  .. 


Arwiual  fee 
for  each 
warehouse 
location  with 
a  CCC  stor- 
age agree- 
ment 


S130 

260 

390 

520 

650 

780 

910 

1,040 

1,170 

1,300 

1,430 

1,560 
'1,560 


Annual  fee 
for  each 
warehouse 
location 
withouta 
CCC  stor- 
age agree- 
ment 


S260 

520 

780 

1.040 

1.300 

1.560 

.  1,820 

2.080 

2,340 

2,600 

2,860 

3,120 
••3,120 


'Plus  S40  per  million  bushels  above 
1 0,000,000  or  fraction  thereof. 

"Plus  S80  per  million  bushels  above 
10,000,000  or  fraction  thereof. 

Inspection  fees  will  be  charged  at  the  rate  of 
Si  3  for  each  1 0,000  bushels  or  fraction  there- 
of, but  in  no  case  less  than  S130  nor  more 
than  Si  ,300. 


Dry  Beans 

[In  hundredweight) 
Licensed  capacity 

100-90,000 

90,100-150,000 

150,100-300,000 

300.100^50,000 


Annual  fee 


S650 

910 

1,170 

1,430 
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Dry  Beans— Continued 

[Iw  hundioiAweiylit) 


Licensed  capacity 

Annual  fee 

45O.t00-600jD00  _    ..„       ..__ 

600.100-720,000 

720.100-900^)00 ._     . 

1.690 
t.950 
2^10 
2.470 
2.730 
2.990 
3.250 

900,100-1.200.000 

1,200.100-1,500.000 

1,500,t00-3.00a000 

3,000,100+ 

Inspection  fees  wilt  be  ctiarged  at  the  rate  of 
S13  for  each  1.000  hundredweigh*.  or  fraction 
ttwreof,  but  in  no  case  less  than  $130  nor 
more  than  $650. 

Tobacco  and  Wool 

Armuadeer 
313  for  each  100,000  pounds  of  licertsed 
capacity,  or  fraction  thereof,  but  in  no 
case   less  rtm\  $520  nor  more  than 

S2.600. 

Inspection  fee: 
$13  fbr  each  lOOjOOO  pounds  of  licensed 
capacity,  or  fraction  thereof,  but  in  no 
case   less  than  $130   nor  more  than 
$650. 

Nuts 

Arwiual  fee: 

13c  for  each  short  ton  of  Icensed  ca^taat^. 
or  fraction  ttiereof,  but  in  no  case  less 
than  $520  nor  nrx)re  than  S2.600. 
Inspection  fee: 

$7  for  each  100  short  ton  of  iicet«ed  ca- 
pacity, or  fraction  thereof,  of  peanuJs, 
and  $13  for  each  t.OOO  hundredweight. 
Of  fraction  thereof,  of  otwr  nuls.  but  in 
no  case  less  than  $>30  nor  mom  Itan 
$1,300. 

Syrup 

Annual  fee: 
84  for  each  5,000  gallons  of  licensed  ca- 
pacity, or  fraction  thereof,  but  in  no  case 
less  than  $520  nor  more  than  S2,600. 
Inspection  fee: 
S4   fbr  each   5,000   gallons,   or   fraction 
the»eot,  but  in  no  case  less  than  $130 
nor  more  than  S650. 

Cottonseed 

Annual  fee; 

313  for  each  1,000  short  tons  of  licensed 
capacity,  or  fraction  (hereof,  txit  in  no 
case  less  than  $520  nor  more  than 
82,600. 

Inspection  fee. 

S13  for  each  1,000  short  tons  of  licensed 
capacity,  or  fraction  ttiereof.  but  in  no 
case  less  than  Sl30  nor  more  than 
S650. 

General  Smmaurj  of  Cammeiils 

The  proposed  rule  was  published  in 
the  Federal  Roister  (59  FR  2614A)  od 
May  19. 1994.  Comment!;  from 


interested  parties  were  due  oa  or  before 
the  dose  of  business  on  ^uie  3. 1994. 

TwCTty-two  letters  were  received  on 
time  from  entities  concerned  with  issues 
r^arding  the  cotton  and  grain  USWA 
changes.  Because  of  the  definite 
division  of  the  comments  between 
cotton  and  grain,  our  "Summary  of 
Conunents"  will  be  separated 
accordingly. 

Seventeen  of  the  22  letters  concern 
cotton  fees,  delaying  the  efiactive  date 
of  USWA  fee  diaiges.  and  a  maximum 
limit  on  fees.  The  17  cotton  entities  are 
comprised  of  nine  cotton  compressors/ 
ginners,  four  warehousemen,  and  four 
Associations.  One  of  the  letters  from  an 
association  states  that  its  naembers 
support  maintaining  the  integrity  of  the 
USWA  warehouse  receipt  system,  but 
association  policy  will  not  allow  for 
constructive  comment  on  the  proposal 
at  this  time. 

Five  of  the  22  letters  concern  grain  fe<i 
increases  and  future  fee 
announcements.  The  five  entities  are 
comprised  of  three  associations  and  two 
warehousemen. 

A  total  of  41  comments  were  received. 
Thirty-two  of  these  comments 
concerned  cotton,  and  9  concerned 
grain.  Discussion  of  Comments 

Most  of  the  commenters  were 
supportive  of  the  continued  need  for  the 
USWA  and  of  the  concepts  behind  the 
proposal.  However,  many  of  the 
comments  suggest  that  a  different 
approach  would  be  more  desirable  to 
finance  the  costs  of  the  program. 

The  final  rule  adopts  the  proposed 
fees  for  grain,  tobacco,  wool,  dry  bean, 
nut,  syrup,  and  cottonseed  warehouses 
without  change.  One  minor  change  to 
the  fee  proposal  regarding  cotton  has 
been  made.  The  amount  of  fees 
collected  in  warehouses  where  the 
capacity  exceeds  160.000  bales,  will  be  • 
subject  to  incremental  iiujeases. 

Summary  of  Conunents 

Cotton 
Fees 

Some  degree  of  confusion  exists 
among  the  commenters  as  they  refer  to 
the  federal  and  State  regulation 
programs  and  warehouses  with  a 
Commodity  Credit  Corporation  (CCC) 
Cotton  Storage  Agreement  as  Ijeing  one 
and  the  same.  Specifically,  they  believe 
that  all  regulatory  and  contraaual  fees 
should  be  annoimced  at  the  same  time. 
However,  these  three  agencies  opo^te 
under  diSereut  legislation  with  different 
authorities.  Therefore,  these  conunents 
are  not  discussed  bekrw  in  detail. 

A  total  of  11  comments  were  receiv«>d 
regarding  fees.  One  comment  opposes 
the  warehouse  and  ser\-ice  license  fiee 


increase,  as  well  as  the  annual  and 
inspection  fee  increases.  One  comment 
states  that  it  is  assumed  that 
warehousemen  who  are  currently 
licensed  would  be  grandfathered  into 
this  fee  structure  ami  would  be  opposed 
to  any  new  assessment  of  fees  to  cover 
the  cost  of  existing  licensed  space.  One 
comment  strcmgly  opposes  the 
implementation  of  user  fees  for  cotton. 
stating  that  it  is  a  new  taxation.  One 
comment  und^stuids  the  need  for  fees; 
but  believes  fiees  should  be  based  on  an 
hourly  rate  of  actual  time  spent.  The 
commenter  feels  that  if  the  main 
purpose  is  to  cover  an  inspector's 
expenses,  that  it  would  be  more 
appropriate  than  using  the  hale  capac-tty 
as  the  basis.  One  comment  states  that 
the  proposed  fees  are  far  greater  than 
any  suggested  at  recent  meetings.  The 
commenter  feels  that  omission  of  any 
inspection  fees  for  State  licensed 
warehouses  is  discriminatory.  One 
comment  states  that  the  proposed  fees 
are  much  too  high,  and  that  ASCS 
should  lock  in  any  fee  for  at  leest  five 
years.  One  comment  states  (hat  user  fees 
are  not  opposed,  but  that  the  fee 
schedule  in  the  Federal  Reg^^ter 
dLscriminates  against  small  warehouses. 
One  comment  states  that  the  importance 
of  the  examination  system  is 
questioned.  When  examiners  logged  in 
each  bale  and  knew  what  was  missing, 
the  audit  provided  valuable 
information.  The  commenter  feels  ihal  if 
a  bale  by  bale  check  was  still  done  it 
would  be  useful  and  that  he  would  be 
glad  to  pay  the  fees  kw-  the  servlc-e.  One 
comment  supports  the  need  for 
inspection  fees,  but  believes  we  should 
consider  a  freeze  on  the  level  of  fees  for 
a  si>ecific  time,  say  five  years,  on  the 
basis  that  escalations  should  not  be 
needed  in  the  near  term.  One  comment 
opposes  the  proposed  fees.  The 
commenter  feels  that  the  fees  ^e  too 
much,  too  soon,  and  if  fees  are  a  must, 
they  should  be  phased  in  over  not  les.s 
than  a  3-year  period.  Ckie  comment 
states  that  there  is  reluctant  concurrence 
with  the  imposition  of  fees,  but  that 
they  fully  support  the  need  for 
inspection  fees  to  be  imposed  for  (x>tton. 

After  consideration  of  these 
comments,  ASCS  decided  to  prof:et«i 
with  the  implementation  of  fees  on 
USWA  licensed  cotton  warehousemen. 
To  cancel  or  delay  such  fees  would  nol 
he  in  accordaius  with  the  statutory 
requirements  to  collect  fees  fbr  services. 
Sin(«  the  USWA  licensing  authority  has 
no  control  over,  or  influence  on.  Slate 
regulatory  agencies  or  CCC  it  is  not 
feasible  to  announce  all  such  fees  at  the 
same  time.  The  CCC  contractual  year  is 
not  the  same  as  the  USDA  fi.scal  j-ear. 


UMI 


The  State  authority  has  no  connection 
with  the  USWA  programs. 

Delaying  Effective  Date  of  USWA  Fee 
Charges 

A  total  of  10  comments  were  received 
regarding  the  effective  date.  Nine 
commenteni  feel  that  all  cotton 
warehouses,  including  state  licensed 
and  CCC  warehousemen,  should  be 
treated  equitably  in  the  timing  of  fee 
annoimcements.  One  comment,  from  a 
grain  association,  fully  supports  the 
proposal  for  cotton  warehouses  to  pay 
their  fair  share  of  the  costs  of  the  federal 
warehouse  system. 

After  consideration,  ASCS  decided  it 
could  not  change  the  manner  in  which 
the  initial  annual  fees  would  be 
assessed  for  cotton  warehouses. 

Maximum  Limit  on  Fees 

A  total  of  11  comments  were  received 
regarding  caps  on  fees.  Nine 
commenters  state  that  they  oppose  the 
160,000  cap  on  charges  because  some 
warehouses  are  larger,  and  that  the  cap 
would  be  discriminatory  to  the  smaller 
capacity  warehouses.  One  comment 
opposes  the  cap  on  capacity  because 
there  are  additional  expenses  inspecting 
large  warehouses  and  they  should  be 
charged  accordingly.  One  comment  also 
opposes  the  cap  and  feels  that  fees 
should  be  escalated  without  regard  to  an 
arbitrary  cap. 

After  consideration  of  these 
comments,  ASCS  decided  to  remove  the 
cap  of  160,000  bales  of  capacity  for 
cotton  warehouses  by  adding  an  . 
incremental  increase  with  no  cap. 

Grain 

Fee  Increases 

A  total  of  five  comments  were 
received  regarding  the  fee  increase.  All 
five  commenters  oppose  the  increase  at 
this  time  and  recommend  deferring  it 
until  ASCS  takes  steps  to  streamline  the 
program  and  cut  costs. 

After  consideration  of  these 
comments,  ASCS  decided  to  go  ahead 
with  increases  as  proposed.  To  cancel  or 
delay  this  increase  would  result  in  a 
major  decrease  in  the  services  provided, 
and  therefore  the  integrity  of  the  USWA. 
Future  Fee  Announcements 

A  total  of  four  comments  were 
received  regarding  future  fee 
announcements.  All  four  commenters 
oppose  changing  the  fee  setting  process 
and  eliminating  advance  public  notice 
and  comment. 

These  comments  were  considered, 
however,  it  was  determined  that  the 

Eroposed  system  is  necessary  and  will 
e  implemented.  The  regulatory  process 
of  writing,  clearing,  and  publishing 
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pfoposed  and  final  rules  in  the  Federal 
Register  takes,  on  the  average,  nine  to 
twelve  months.  By  removing  the  fees 
frpm  the  regulatory  process,  ASCS  is 
able  to  respond  in  a  timely  manner  and 
make  necessary  fee  adjustments. 

L  Bt  of  Subjects  in  7  CFR  Parts  735, 736, 
7;  7, 738, 739, 740,  741,  and  742 

Administrative  practice  and 
p  ocedure,  agricultural  commodities, 
R  iporting  and  recordkeeping 
r«  quirements.  Surety  bonds, 
V\  arehouses. 

(Accordingly,  7  CFR  parts  735  through 
7'  2  be  amended  as  follows: 

P  VRT  735— COTTON  WAREHOUSES 

P  \rn  736-GRAIN  WAREHOUSES 

P  \KT  737— TOBACCO  WAREHOUSES 

P  \KT  738— WOOL  WAREHOUSES 

P  ^RT  739— DRY  BEAN  WAREHOUSES 

P  \KT  740-NUT  WAREHOUSES 

P  VRT  741— SIRUP  WAREHOUSES 

P  ^RT  742— COTTONSEED 
W  AREHOUSES 

1.  The  authority  citation  for  7  CFR 

p  Jts  735,  736,  737,  738,  739,  740,  741, 
ai  d  742  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  241  et  seq. 

2.  Sections  735.50,  738.57,  737.48, 
7;  8.46,  739.55,  740.56.  741.48,  and 
7'  2.58  are  revised  to  read  as  follows: 

S License  fees. 


(a)  Fees  are  collected  in  advance  for 
e<  ch  original,  amended,  modified, 

e:  tended,  reinstated,  or  duplicate 
w  arehouseman's  license;  and  for  each 
original,  duplicate,  or  modified  license 
issued  to  inspect,  sample,  grade, 
c  assify,  or  weigh  commodities. 

(b)  Fee  changes,  if  applicable,  will  be 
ai  inounced  by  Notice  in  the  Federal 
Register  on  or  before  July  1 .  and 
effective  the  following  October  1. 

3.  Sections  735.51,  736.58,  737.49, 
7  18.47,  739.56,  740.57,  741.49,  and 
7f  2.59  are  revised  to  read  as  follows: 

Warehouse  annual  and 


hfspection  fees. 

Warehousemen  must  pay: 
(a)  An  annual  fee  which  will  be 
determined  by  computing  the  capacity 
£<  r  each  warehouse  location  under  a 
single  license  and  adding  those  amounts 
together  to  determine  the  total  due.  The 
fee  will  be  assessed  and  payable  when 
tl  le  warehouse  bond  is  furnished  in 
a  :cordance  with  these  regulations,  for 


acceptance  by  the  Secretary  and 
annually  thereafter  on  the  bond  renewal 
date.  The  capacity  for  each  identifiable 
location  will  be  determined  by  the 
Secretary.  The  total  capacity  of  all 
locations  may  not  exceed  the  capacity 
stated  in  the  current  license.  An 
identifiable  location  is  a  fully  functional 
public  warehouse  as  determined  by  the 
Secretary.  The  annual  fee  a  licensed 
warehouseman  is  assessed  may  be 
adjusted  by  the  amount  Commodity 
Credit  Corporation  (CCC)  pays,  if  CCC 
has  a  storage  contract  or  agreement  with 
the  warehouseman. 

(b)  An  inspection  fee  for  each  original 
and  amendment  inspection. 

(c)  An  inspection  fee  at  the  rate  of  100 
percent  of  the  annual  fee  charged 
warehouses  without  a  CCC  storage 
contract  or  agreement,  in  all  cases  where, 
the  license  has  been  suspended  and  the 
warehouseman  has  requested 
reinstatement.  No  fee  will  be  charged  if 
the  Secretary  determines  that  the 
suspension  was  not  justified. 

(d)  A  fee  for  each  inspection 
requested  by  the  warehouseman  at  the 
rate  of  100  percent  of  the  annual  fee 
charged  warehotises  without  a  CCC 
storage  contract  or  agreement. 

Signed  at  Washington,  DC,  on  October  4, 
1994. 

Bruce  R.  Weber, 

Acting  Administrator,  Agricultura] 
Stabilization  and  Conservation  Service. 
(PR  Doc.  94-25052  Filed  10-7-94;  8:45  am) 

BIUJNQ  CODE  3410-06-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  204 
PNS  No.  1647-03] 
mn  1115-A061 

Priority  Dates  for  Employment-Based 
Petitions 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Immigration  and  Naturalization  Service 
regulations  on  priority  dates  for 
.  employment-based  petitions  based  on 
labor  certifications  filed  before  October 
1, 1991.  This  rule  implements  section 
302(e)(2)  of  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  Amendments  of  1991 
(MTINA),  which  amended  section  161 
(c)(1)  of  the  Immigration  Act  of  1990 
(IMMACT).  This  rule  is  necessary  to 
ensure  fiiU  public  awareness  of  the 
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October  1, 1993  deadline  to  file  an 
employment-based  petition,  if  the 
underlying  labor  certification  was  filed 
before  October  1. 1991. 
EFFECTIVE  DATE:  October  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Straus,  Senior  Immigration 
Examiner,  Adjudications  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  3214, 
Washington,  DC  20536,  telephone  (202) 
514-3228. 

SUPf>LEMENTARY  INFORMATION:  On 
November  29, 1991,  the  Service 
published  a  final  rule  on  employment- 
based  petitions  in  the  Federal  Register 
at  56  FR  60897-60913.  The  final  rule, 
codified  at  8  CFR  204.5(d),  provided 
that  the  priority  date  for  an 
employment-based  petition 
accompanied  by  a  labor  certification 
shall  be  the  date  on  which  any  office 
within  the  employment  service  system 
of  the  Department  of  Labor  accepted  the 
request  for  labor  certification.  A  priority 
date  determines  when  an  alien  who  has 
had  an  immigrant  visa  petition 
approved  on  his  or  her  behalf  may 
submit  his  or  her  application  for 
permanent  resident  status  or  an 
immigrant  visa. 

Subsequent  to  the  promulgation  of 
this  regulation,  the  President  signed  into 
law  the  Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991,  (MTINA)  Public 
Law  102-232.  dated  December  12. 1991. 
Section  302(e)(2)  of  the  MTINA.  which 
amended  section  161(c)(1)  of  the 
Immigration  Act  of  1990,  (IMMACT) 
Public  Law  102-649,  dated  November 
29, 1990.  addressed,  among  other 
things,  the  transition  of  labor 
certifications  filed  before  October  1, 
1991  into  the  new  employment-based 
immigrant  visa  categories  created  by 
IMMACT.  In  this  regard,  section 
302(e)(2)  of  MTINA  provides  that,  in 
order  to  maintain  the  priority  date  of  a 
labor  certification  application  filed  in 
connection  with  an  employment-based 
petition  which  was  submitted  to  a  state 
employment  office  before  October  1, 
1991,  the  employer  must  file  a  petition 
under  section  203(b)  of  the  Act  before 
October  1, 1993.  Section  302(e)(2)  of 
MTINA  further  provides  that  if  the 
Department  of  Labor  approves  a  pre- 
October  1, 1991  labor  certification 
application  subsequent  to  October  1. 
1993,  the  employer  must  file  a  petition 
under  section  203(b)  of  the  Act  within 
60  days  of  the  date  of  certification  to 
maintain  the  pre-October  1. 1991 
priority  date.  Although  not  specifically 
provided  for  in  section  302(e)(2)  of 
MTINA,  the  Service  has  interpreted  that 
section  to  require  thaK  in  the  case  of 


labor  certifications  which  the 
Department  of  Labor  certified  between 
August  2, 1993  and  October  1, 1993,  a 
petition  under  section  203(b)  of  the  Act 
must  be  filed  within  60  days  after  the 
date  of  certification  to  preserve  the 
earlier  priority  date.  The  Service  does 
not  believe  that  Congress  intended  to 
provide  those  employers  less  than  60 
days  fi-om  the  date  of  certification  to  file 
a  petition  under  section  203(b)  of  the 
Act. 

To  implement  section  302(e)(2)  of 
MTINA,  the  Service  issued  an  interim 
rule  with  request  for  comments  on 
January  5, 1994  at  59  FR  501-502. 
providing  that  in  the  case  of  labor 
certifications  accepted  for  processing  by 
any  office  within  Uie  employment 
service  system  of  the  Department  of 
Labor  before  October  1, 199l,  the 
sponsoring  employer  must  file  a  petition 
under  section  203(b)  of  the  Act  before 
October  1, 1993,  or  within  60  days  after 
the  date  of  certification  by  the 
Department  of  Labor,  whichever  is  later, 
in  order  to  maintain  the  pre-October  1. 
1991  priority  date.  If  the  petitioning 
employer  fails  to  maintain  the  pre- 
October  1, 1991  priority  date,  the 
priority  date  shall  be  the  date  a  new 
employment-based  petition  is  properly 
filed  with  the  Service. 

The  public  was  provided  with  a  30- 
day  period,  ending  on  February  4, 1994, 
to  comment  on  the  interim  regulation. 
The  Service  received  three  comments. 

Discussion  of  Conunents 

Statutory  Interpretation 

One  commenter  disagreed  with  the 
Service's  interpretation  of  section  161(c) 
of  IMMACT.  Focusing  on  the 
requirement  that  a  petitioner  seeking  to 
preserve  a  pre-October  1, 1991  priority 
date  must  file  a  "new  petition",  the 
commenter  argued  that  Congress 
intended  the  priority  date  rule  in 
section  161(c)(1)(A)  of  IMMACT  to 
apply  only  to  employment-based 
petitions  filed  before  October  1. 1991 
and  not  to  applications  for  labor 
certification  filed  before  that  date.  The 
commenter  further  contended  that  an 
emplovment-based  petition  filed  after 
the  Department  of  Labor  certifies  a  labor 
certification  would  not  be  a  "new" 
petition  since  an  employment-based 
petition  is  considered  to  be  "new"  only 
if  the  petitioner  has  not  previously  filed 
an  emplojonent-based  petition  on  behalf 
of  the  alien.  In  other  words,  the 
commenter  basically  argues  that  the  use 
of  the  words  "new  petition"  in  section 
161(c)(1)(A)  of  IMMACT  presupposes 
the  filing  of  an  old  petition.  The  Service 
disagrees  with  the  commenter's 
argument. 


In  order  to  properly  address  the 
comment,  it  is  necessary  to  examine 
carefully  section  161(c)(1)(A)  of 
IMMACT.  The  underlined  portions  of 
section  161(c)(1)(A),  which  specifically 
refer  to  labor  certification  applications, 
are  the  MTINA  amendments,  which 
were  added  after  IMMACT  became 
effective.  The  language  of  section 
161(c)(1)(A)  of  IMMACT  reads  as 
follows: 

(1)  In  the  case  of  a  petition  filed  under 
section  204(a)  of  the  Immigration  and 
Nationality  Act  before  October  1. 1991, 
for  preference  status  under  section 
203(a)(3)  or  section  203(a)(6)  of  such  Act 
(as  in  effect  before  such  date)  or  an 
application  for  labor  certification  before 
such  date  under  section  212[a)(14)— 

(A)  in  order  to  maintain  the  priority 
date  with  respect  to  such  a  petition  or 
application,  the  petitioner  must  file  (by 
not  later  than  October  1, 1991.  but  not 
certified  until  after  October  1, 1993,  or 
60  day^  after  the  date  of  certification  in 
the  case  of  labor  certifications  filed  in 
support  of  the  petition  under  section 
212(a)(14)  of  such  Act  before  October  1. 
1991,  but  not  certified  until  after 
October  1.  1993)  a  new  petition  for 
classification  of  the  employment  under 
paragraph  (1),  (2),  or  (3)  of  section 
203(b)  of  such  Act  (as  amended  by  this 
title),  and 

Before  Congress  amended  section 
161(c)(1)(A)  of  IMMACT  bv  enacting 
section  302(e)(2)  of  the  MTINA.  section 
161(c)(1)(A)  provided  that  in  order  to 
maintain  a  priority  date  of  an 
employment-based  petition  filed  before 
October  1. 1991.  a  new  petition  must  be 
filed  by  October  1. 1993.  As  used  in 
section  161(c)(lKA)  of  IMMACT.  the 
term  "new  petition"  clearly  refers  to  an 
employment-based  petition  other  than 
the  one  the  petitioner  had  previously 
filed  with  the  Service  and  not  "new"  in 
the  sense  of  a  first-time  petition. 
Congress'  use  of  the  wowi  "new"  in 
section  302(e)(2)  of  MTINA  does  not 
alter  the  fact  that  the  MTINA  was 
amended  specifically  in  order  to  apply 
the  same  priority  date  standard 
applicable  to  employment-based 
petitions  to  labor  certifications 
applications  filed  before  October  1. 
1991.  It  is  a  basic  rule  of  statutory 
construction  that  effect  must  be  given  to 
every  word,  clause,  and  sentence  of  a 
statute,  so  that  no  part  will  be 
inoperative,  superfluous,  or  would 
emasculate  the  entire  amendment.  See 
§  46.06  Singer,  Sutherland  Statutory 
Interpretation,  5th  Ed.  (1992);  U.S.  v. 
Menasche.  348  U.S.  528.  538-39  (1955). 
Adopting  the  commenter's 
interpretation  of  section  161(c)(1)(A)  of 
IMMACT  would  render  the  MTINA 
amendments  to  that  section  superfluous 
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simply  because  Congress  retained  the 
vmtd  "new  petition."  The  Service 
cannot  ignoro  the  MTINA  amendment 
For  this  reason,  the  Service  will  not 
eccept  the  commenter's  reading  of 
section  161(c)  of  IMMACT. 

The  commenter  also  criticized  the 
Service  for  engaging  in  retroactive 
rulemaking,  dting  Boiven  v.  Geoi^getomi 
University  Hospital.  488  U.S.  204 
(1988).  The  Supreme  Court  held  in 
Bowen  that  courts  should  be  reluctant  to 
find  authority  for  retroactive  rulemaking 
absent  an  express  statutory  grant.  See  id. 
at  209.  As  stated  in  the  preceding 
paragraph,  however,  this  rule  is  based 
on  an  express  statutory  amendment 
creating  the  October  1, 1993  deadline. 
The  Bowen  case  is  not  applicable  to  this 
situation,  since  the  Service  is  simply 
implementing  a  clear  statutory  directive. 

Timing  of  the  Interim  Rule 

Two  commenters  criticized  the 
Service  for  promulgating  this  regulation 
as  an  interim  regulation  after  the 
October  1, 1993  deadline  for  submitting 
petitions  elapsed.  One  commenter 
stated  that  the  timing  of  the    ■ 
promulgation  of  the  Service's  regulation 
violated  the  spirit  of  the  Administrative 
Procedures  Act  and  was  unfair  to  tlie 
public  by  not  providing  the  public  with 
adequate  notice  of  the  October  1 ,  1993 
deadhne  by  issuing  the  interim  rule  in 
January  of  1994. 

The  timing  of  the  interim  regulation 
did  not  imphcate  the  Administrative 
Procedures  Act  (APA)  nor  did  it 
adversely  impact  the  public  The 
MTINA  amendments  to  section 
.161(c)(1)(A)  of  IMMACT  clearly 
superseded  the  Service's  regulation  on 
establishing  priority  dates  for 
employment-based  petitions  in  the  case 
of  labor  certifications  filed  before 
October  1, 1991.  The  interim  rule 
merely  made  the  regulations  consistent 
with  the  statute.  The  purpose  of  the 
regulation  was  to  inform  the  public  that, 
under  section  301(e)(2)  of  the  MTINA,  if 
a  labor  certification  was  filed  before 
October  1, 1991,  the  petitioning 
employer  should  file  an  employment- 
based  petition  with  the  Service  as  soon 
as  possible  to  maintain  the  priority  date. 
It  also  notified  the  public  of  the 
statutory  requirement  that  if  a  labor 
certification  filed  before  October  1, 1991 
is  still  pending  with  the  Department  of 
Labor,  an  employment-based  petition 
must  be  filed  within  60  days  of  the  date 
of  certification  to  preserve  the  priority 
date.  Any  impact  on  the  public  therefore 
resulted  fi-om  the  enactment  of  section 
301(e)(2)  of  the  MTINA  and  not  by  the 
promulgation  of  the  interim  rule. 


I  yther  Ck)mments 

One  conunenfer  obiected  to  the 
Qterim  rule  on  the  ground  that  it  had 
n  Impact  on  pending  litigation 
Qvolving  substitution  of  labor 
ertification  beneficiaries  by  the 
4  mployer.  See  Kooritskyv.  Reich.  No. 
t  2-5277  (D.C.  Or.  March  18, 1994).  In 
t  le  Kooritsky  decision,  the  U.S.  Court  of 
ippeals  for  the  District  of  Columbia 
nvalidated  on  APA  grounds  a 
)ep>artment  of  Labor  regulation  which 
« liminated  substitution  of  labor 
( ertification  beneficiaries.  The 
( omifienter  argued  that  the  interim  rule 
I  dversely  affected  an  employer's  ability 
0  substitute  labor  certification 
enefidaries,  because,  under  the  interim 
le,  the  substituted  alien  will  not  have 
e  original  priority  date  if  the  employer 
iled  to  file  an  employment-based 
tion  before  the  October  1, 1993 
eadline. 

The  same  commenter  also  stated  that 
he  interim  rule  circiunvents  the 
)epartment  of  Labor's  existing  rule  at  20 
:FR  656.30  that  a  labor  certification  is 
'alid  indefinitely.  The  interim  rule 
teither  affects  an  employer's  ability  to 
ubstitute  labor  certification 
tenefidaries  nor  the  Department  of 
.dbor's  regidation.  By  issuing  this 
nterim  rule,  the  Service  simply 
mplemanted  section  302(e)(2)  of  the 
kITINA,  which  deals  solely  with 
(reservation  of  priority  dates.  Moreover, 
rven  though  the  MTINA  amendment 
nay  affect  a  pre-October  1, 1991  priority 
late,  it  has  no  effect  on  the  validity  of 
he  underlying  labor  certification. 

One  commenter  stiggested  that  the 
Service  extend  the  October  1, 1993 
iling  deadline  to  a  date  60  days  after 
he  effective  date  of  this  final  rule. 
Absent  a  clear  indication  from  Congress, 
he  Service  does  not  have  the  authority 
o  go  beyond  the  plain  language  of  the 
statute  and  extend  the  October  1, 1993 
leadline. 

In  sum,  section  302(e)(2)  of  the 
4TINA  requires  that  in  order  to 
jreserve  a  pre-October  1, 1991  priority 
late,  the  employer  must  file  an 
■mployment-based  petition  with  the 
Service  before  October  1, 1993  or  within 
>0  days  after  the  Department  of  Labor 
ipproves  the  labor  certification, 
whichever  is  later. 

legulatory  Flexibility  Act 

The  Commissioner  of  the  Immjgration 
md  Naturalization  Service,  in 
iccofdance  with  the  Regulatory 
^•lexibility  Act  (5  U.S.C.  605(b)),  has 
eviewed  this  regulation  and  by 
ipproving  it  certifies  that  this  rule  will 
lot  have  a  significant  economic  impact 
m  a  substantial  number  of  small 


entities.  This  rule  affects  only  a  very 
limited  number  of  petitioners  and  diens 
who  filed  requests  for  labor 
certifications  prior  to  October  1, 1991. 
but  have  not  filed  petitions  under 
section  203(b)  of  the  Act. 

ExecutiTe  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  suffident  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  it  will  have  no 
effect  on  family  well-being. 

List  of  Sub|ect8  in  8  CFR  Part  204 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Immigration,  Petitions. 

Accordingly,  the  interim  rule 
amending  8  CFR  part  204  which  was 
published  at  59  FR  501-502  on  January 
5, 1994,  is  adopted  as  a  final  rule 
without  change. 

Dated:  August  16, 1994. 
Doris  Meissacr, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  94-25078  Filed  10-7-94;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

IDocKet  No.  94-NM-171-AD;  Amendment 
39-«043;  AD  94-21-02] 

Airworthiness  Directives;  Domier 
Model  328-100  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


StJMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Domier  Model  328-100 
airplanes.  This  action  requires  repetitive 
tightening  of  the  screws  and  quick- 
release  fasteners  on  the  wing/body 
fairing  panels.  This  amendment  is 
prompted  by  reports  of  loosened  wing/ 
body  fairing  panels.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  structural  damage  to  tiie 
horizontal  or  vertical  stabilizer  and 
potential  injury  to  persons  on  the 
ground  due  to  loosened  wing/body 
fairing  panels  that  may  separate  ftt)m 
the  airplane. 
DATES:  Effective  October  26. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  26, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  12. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
171-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  bom  Domier 
Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Federal  Republic  of 
Gennany.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 
SUPPLEMENTARY  MFORMATION:  The 
Luftfahrt-Bundesamt  (LBA).  which  is 


the  airworthiness  authority  for  the 
Federal  Republic  of  Germany,  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Domier 
Model  328-100  airplanes.  The  LBA 
advises  that  during  flight  testing,  prior 
to  certification  of  Model  328-100 
airplanes,  the  quick-release  (camlock) 
fasteners  on  the  wing/l)ody  fairing 
panels  were  found  to  be  loose  on  several 
airplanes.  In  another  instance,  an 
operator  of  Model  328-100  airplanes 
reported  that  a  loosened  fairing  panel 
separated  from  an  in-service  airplane 
and  struck  an  antenna  on  the 
empennage  while  the  airplane  was  in 
night  Investigation  into  the  cause  of 
these  loosened  panels  revealed  that  the 
flex  of  the  wing,  coupled  with  the 
relative  motion  between  the  fairing 
panel  and  its  supporting  stmcture.  may 
have  caused  the  fasteners  to  back  out 
Such  loosened  fasteners  may  have 
allowed  air  loads  to  pull  the  panel  loose 
from  its  supports,  which  resulted  In  the 
pane!  separating  from  the  airplane.  In 
addition,  the  tightness  of  the  fasteners 
may  have  compressed  the  relatively  soft 
material  of  the  fairing  panel,  which  may 
have  contributed  to  the  loosening  of  the 
fasteners.  This  condition,  if  not 
corrected,  could  resuh  in  structural 
damage  to  the  horizontal  or  vertical 
stabilizer  and  potential  injury  to  persons 
on  the  ground  due  to  loosened  wing/ 
body  fairing  panels  that  may  separate 
from  the  airplane. 

Domier  has  issued  Alert  Service 
Bulletin  ASB-32B-53-004,  dated 
August  2. 1994.  which  describes 
procedures  for  repetitive  tightening  of 
the  screws  and  quick-release  fasteners 
on  the  wing/body  fairing  panels.  The 
LBA  classified  this  alert  service  bulletin 
as  highly  recommended  and  issued  LBA 
Airworthiness  Directive  94-009/3,  dated 
September  8. 1994.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  Federal  Republic  of 
Germany. 

This  airplane  model  is  manufactured 
in  the  Federal  Republic  of  Germany  and 
is  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  tiie 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  un.safe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  stmctural  damage  to  the 
horizontal  or  vertical  stabilizer  and 
potential  injury  to  persons  on  the 
ground  due  to  loosened  wing/body 
fairing  panels  that  may  separate  from 
the  airplane.  This  AD  requires  repetitive 
tightening  of  the  screws  and  quick- 
release  fasteners  on  the  wing/body 
fairing  panels.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
the  alert  service  bulletin  described 
previously. 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  adnsed 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed'by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  fomi  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  mle.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  t>efore 
the  closing  date  for  comments  v\  .il  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifx'  the  mle.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concemed  with  the  substance  of  this  AD 
will  he  filed  in  the  Rules  Docket. 
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G>ininenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-171-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  luider  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  A\;iation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFrr  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  196(g);  and  14  CFR 
11.89. 


139.13    [Amended] 

2.  Section  39.13  is  amended  by 
idding  the  following  new  airworthiness 
lirective: 

M-21-02  Domien  Amendinent  39-9043. 
Docket  »4-^^M-171-AD. 

Applicability:  All  Model  32»-10O 
lirplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
tccomplished  previously. 

To  prevent  structural  damage  to  the 
lorizontal  or  vertical  stabilizer  and  potential 
njury  to  persons  on  the  ground  due  to 
oosened  wingAxnly  fairing  panels  that  may 
separate  from  the  airplane,  accomplish  the 
following: 
I  (a)  Within  25  hours  time-in-service  after 

e  effective  date  of  this  AD,  tighten  the 
crews  and  quick-release  festeners  on  the 

ing/body  feiring  panels,  in  accordance  with 

mier  Alert  Service  Bulletin  ASB-328-53- 
,  dated  August  2, 1994.  Repeat  these 
)rocedures  thereafter  at  intervals  not  to 
ixceed  100  hoiu^  time-in-service. 

Note  1:  The  proper  torque  values  are 
•pecified  in  the  alert  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
idjustment  of  the  compliance  time  that 
}rovides  an  acceptable  level  of  safety  may  be 
jsed  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
ihall  submit  their  requests  through  an 
ippropriate  FAA  Principal  Maintenance 
nspector,  who  may  add  comments  and  then 
«nd  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
ixistence  of  approved  alternative  methods  of 
x>mpliance  with  this  AD,  if  any,  may  be 
)btained  from  the  Standardization  Branch, 
\NM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
}f  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
I  location  where  the  requirements  of  this  AD 
::an  be  accomplished. 

(d)  The  tightening  shall  be  done  in 
jccordance  with  Domier  Alert  Service 
Bulletin  ASB-328-53-004,  dated  August  2. 
1994,  including  Figures  1  and  2  of  Annex  1. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
ind  1  CFR  part  51.  Copies  may  be  obtained 
from  Domier  Luftfahrt  GmbH,  P.O.  Box  1103, 
3-82230  Wessling,  Federal  Republic  of 
^rmany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SVV.,  Renton,  Washington;  or  at 
;hc  Office  of  the  Federal  Register,  800  North 
[lapitol  Street.  NW.,  suite  700,  Washington, 

x:. 

(e)  This  amendment  becomes  effective  on 
3ctober  26, 1994. 

Issued  in  Renton,  Washington,  on  October 
}.  1994. 

S.R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
FR  Doc.  94-24871  Filed  10-7-94;  8:45  am) 
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14CFRPart71 

[Airspace  Docket  No.  93-ANE-7q 

Establishment  of  Class  E  Airspace; 
Eastport,  ME;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  Rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  description  of  Class  E  airspace  at 
Eastport,  ME  established  in  a  final  rule, 
published  in  the  Federal  Register  on 
August  10, 1994  (59  FR  40801).  That 
action  was  a  result  of  a  review  of 
proposed  standard  instrument  approach 
procedures  (SIAP's)  for  Eastport 
Municipal  Airport  which  showed  a 
need  for  controlled  airspace  upward 
from  700  feet  above  the  surface  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  This  action  corrects  an 
error  in  the  latitude  for  the  Eastport 
Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC,  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Taylor,  Airspace  Specialist, 
System  Management  Branch,  ANE-530. 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7532;  fax  (617)  238-7560. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  10, 1994,  the  FAA 
published  a  final  rule  (59  FR  40801)  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Eastport,  ME.  The 
proposal  was  prompted  by  a  review  of 
proposed  standard  instrument  approach 
procedures  (SIAP's)  for  Eastport 
Municipal  Airport  which  showed  a 
need  for  controlled  airspace  upward 
from  700  feet  above  the  surface  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  The  Class  E  airspace 
description  for  Eastport,  ME  containsan 
error  in  the  latitude  for  the  Eastport 
Municipal  Airport.  The  latitude  should 
read  44°54'35"  North  latitude. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
description  of  the  Eastport,  ME  Class  E 
airspace  as  published  in  the  Federal 
Register  on  August  10, 1994,  (59  FR 
40801),  on  (FRDoc.  94-19404  page 
40801,  third  column),  is  corrected  in  the 
amendment  to  the  incorporation  by 
reference  to  14  CFR  71.1  as  follows: 


§71.1    [Corrected) 

Subpart  E— Class  E  Airspace 
•        •        •        •        • 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
abo\-e  the  surface. 

ANE  ME  E5  Eastport,  ME  (Concdedi 

Eastport  Municipal  Airport.  ME 
(Lat.  44"*54'35'  N.  long.  67-00-44"  W) 
That  airspace  extending  upward  bom  700 

feet  above  the  surface  within  a  7.4-mile 

radius  of  the  Eastport  Municipal  Airport. 

excluding  tiiat  airspace  outside  of  the  UnHed 

States. 

Issued  in  Burlington.  Massachiisntts.  on 
•September  26. 1994. 
Francis  J.  Johns, 

Manager.  Air  Traffic  Division,  ^^-w  England 
Region. 

IFR  Doc.  94-24956  Piled  10-7-94:  8:45  ami 
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14  CFR  Part  93 
[Docket  No.  27664] 

The  High  Density  Rule 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  On  September  20. 1994.  the 
FAA  published  a  notice  of  public 
meeting  in  the  Federal  Register. 
announcing  that  public  meetings  on  the 
High  Density  Rule  would  be  held  in 
Washington.  DC,  New  York,  and 
Chicago.  This  notice  announces  the 
locations  of  the  Washington.  DC  and 
New  York  meetings.  The  location  of  the 
Chicago  meeting  will  be  published  in  a 
.separate  Federal  Register  notice. 
DATES:  The  pubUc  meeting  in 
Washington.  DC  will  be  held  on  October 
19. 1994.  from  12  p.m.  to  4  p.m.  and 
from  6  p.m.  to  8  p.m.  The  public 
meeting  in  New  York  will  be  held  on 
October  21. 1994,  from  12  p.m.  to  4  p.m. 
and  from  6  p.m.  to  8  pjn.  Pursuant  to 
the  September  20. 1994.  Notice  of 
public  meeting,  written  comments  are 
also  invited  and  must  be  received  on  or 
before  November  23, 1994. 
ADDRESSES:  The  public  meeting  in 
Washington.  DC  will  be  held  at  the 
Man-iott  Crystal  City.  1999  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
The  public  meeting  in  New  York  will  be 
held  at  the  Marriott-LaCuardia  Airport. 
102-05  Ditmars  Boulevard.  East 
Elmhurst.  NY  11369.  Persons  unable  to 
attend  the  meetings  may  mail  their 
t  oinments  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
t:hief  Coimsel.  Rules  Docket  {AGC-200). 


Docket  No.  27664.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  one 
of  the  meetings  or  questions  regarding 
the  logistics  of  the  meetings  should  be 
directed  to  Cindy  Herman.  Office  of 
Rulemaking,  800  hidependence  Avenue. 
SW..  Washington,  DC  20591;  telephone 
(202) 267-7627. 

Questions  concerning  the  subject 
matter  of  the  meetings  should  be 
directed  to  Larry  Barry,  Federal 
Aviation  Administration,  OfRce  of 
Aviation  Policy.  Plans,  and  Management 
Analysis.  800  Independence  Avenue. 
SW.,  Washington,  DC  20591;  telephone 
(202) 267-3305. 

SUPPt^MENTARY  INFORMATION: 

Participation  at  the  Meeting 

Pursuant  to  the  September  20.  1994. 
Notice  of  public  meeting,  requests  from 
persons  who  wish  to  present  oral 
statements  at  the  Washington.  DC  or 
New  York  public  meetings  should  have 
been  received  by  the  FAA  no  later  than 
October  3. 1994.  Requests  received  after 
the  date  specified  above  will  be 
scheduled  if  there  is  time  available 
during  the  meeting.  Such  requests 
should  be  submitted  to  Cindy  Herman 
as  listed  in  the  section  titled  FOR 
FURTHER  INFORMATION  CONTACT  and 
should  include  at  which  meeting  oral 
statements  will  be  presented,  a  written 
summary  of  oral  remarks  to  be 
presented,  and  an  estimate  of  time 
needed  for  the  presentation.  Requests  to 
present  oral  statements  may  be  made  on 
the  day  of  the  public  meetings  during 
the  registration  period,  although  time 
constraints  may  not  permit  the 
accommodation  of  such  requests.  The 
DOT  will  prepare  an  agenda  of  speakers 
that  will  be  available  at  the  meeting. 
The  names  of  those  individuals  whose 
requests  to  present  oral  statements  are 
received  after  the  date  specified  above 
may  not  appear  on  the  written  agenda. 
To  accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested. 

Background 

On  September  20.  1994,  the  FAA 
published  in  the  Federal  Register  a 
Notice  of  public  meeting  regarding  the 
High  Density  Rule  (59  FR  48165). 
Specifically,  the  DOT  seeks  comment  on 
the  following  key  issues: 

(1)  The  economic,  environmental, 
competitive,  and  operational  aspects  of 
the  High  Density  Rule  at  the  four 
airports. 

(2)  The  projected  air  traffic 
environment. 


(3)  The  process  for  allocating 
domestic  and  international  slots. 

(4)  Access  for  small  communities  at 
High  Density  Rule  airports. 

(5)  Potential  alternatives  to  the 
current  regulatory  scheme  at  the  High 
Density  Rule  airports. 

These  issues  are  intended  to  help 
focus  public  comments  on  areas  that 
will  be  useful  to  the  DOT  in  completing 
its  review  of  the  High  Density  Rule.  The 
comments  at  the  meetings  need  not  be 
limited  to  these  issues,  and  the  DOT 
invites  comments  on  any  other  aspect  of 
the  High  Density  Rule. 

Meeting  Procedures 

The  following  meeting  procedures,  as 
established  in  the  September  20. 1994. 
Federal  Register,  are  to  facilitate  the 
meetings: 

(1 )  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meetings.  The  meetings  will  be     • 
open  to  all  persons  who  are  scheduled 
to  present  statements  or  who  register  on 
the  day  of  the  meeting  (between  10:45 
a.m.  and  11:45  a.m.)  subject  to 
availability  of  space  in  the  meeting 
rooms.  The  meetings  may  adjourn  early 
if  scheduled  for  the  meetings. 

(2)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  limited  to  a  10-rainute 
statement.  If  possible,  we  will  notify-  the 
speaker  if  additional  time  is  available. 

(3)  The  DOT  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
basis.  However,  the  DOT  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  present  a  balance  of 
viewpoints  and  issues. 

(4)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

(5)  Representatives  of  the  DOT  will 
preside  over  the  meeting.  A  panel  of 
DOT  and  FAA  personnel  involved  in 
this  issue  will  be  present 

(6)  The  meeting  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  DOT  representatives  during  the 
meeting  will  be  included  in  the  public  * 
docket.  Any  person  who  is  interested  in 
purchasing  a  copy  of  the  transcript 
should  contact  the  court  reporter 
directly.  Additional  transcript  purchase 
information  will  be  available  at  the 
meeting. 

(7)  The  DOT  will  review  and  consider 
all  material  presented  by  participants  at 
the  meeting.  Position  papers  or  material 
presenting  views  or  arguments  related  to 


the  High  Density  Rule  may  be  accepted 
at  the  discretion  of  the  presiding  officer 
and  subsequently  placed  in  the  public 
docket,  llie  DOT  requests  that  persons 
participating  in  the  meeting  provide  five 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  IX)T 
representatives:  other  copies  may  be 
provided  to  the  audience  at  the 
discretion  of  the  participant. 

(8)  Statements  made  by  DOT 
representatives  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues.  Any  statement  made  during  the 
meeting  by  a  DOT  representative  is  not 
intended  to  be,  and  should  not  be 
construed  as,  a  position  of  the  DOT. 

(9)  The  meetings  are  designed  to 
solicit  public  views  and  more  complete 
information  on  theliigh  Density  Rule. 
Therefore,  the  meetings  will  be 
conducted  in  an  informal  and 
nonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  i>articipant;  however,  DOT 
representatives  may  ask  questions  to 
clarify  a  statement  and  to  ensure  a 
complete  and  accurate  record. 

Issued  in  Washington,  DC  on  September 
30. 1994. 
Dde  E.  McDanid, 

Deputy  Assistant  Administrator  for  Policy, 
Planning  and  International  A  viation. 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1310 

Contents  of  Records  and  Reports 

AGENCY:  Drug  Enforcement 
Administration  (DBA),  Justice. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  is  issued  by 
the  Deputy  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
clarify  what  records  shall  be  adequate  to 
satisfy  recordkeeping  requirements  for 
Listed  Chemical  transactions  under 
provisions  of  the  Controlled  Substances 
Act  (CSA)  as  amended  by  the  Chemical 
Diversion  and  Trafficking  Act  of  1988 
(CDTA)  and  the  Domestic  Chemical 
Diversion  Control  Act  of  1993  (DCDCA). 
Specifically,  the  amendment  clarifies 
that  for  prescription  drug  products, 
prescription  and  hospital  records  shall 
be  adequate  to  satisfy  recordkeeping 
requirements. 

EFFECTIVE  DATE:  November  10, 1994. 
DATES:  Written  comments  and 
objections  must  be  received  by 
November  10, 1994. 
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i  ODRESSES:  Written  comments  and 
( bjections  should  be  submitted  in 
( uintuplicate  to  the  Administrator,  Drug 
ement  Administration, 
alhington  DC  20537,  Attention:  DEA 
ederal  Register  Representative/CCR. 

FURTHER  INFORMATION  CONTACT: 
loward  McClain  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Aversion  Control,  Drug  Enforcement 
.  kdministration,  Washington,  DC  20537, 
■  "elephone  (202)  307-7183. 

!JPP1.EMENTARY  INFORMATION:  On  March 
7, 1994,  the  Acting  Administrator  of 
le  DEA  published  a  prof>osed  rule  in 
1  le  Federal  Register  (59  FR  12562)  to 
( liminate  the  threshold  for  ephedrine 
1  nder  provisions  of  the  Controlled 
i  ubstances  Act  (CSA)  as  amended  by 
I  le  Chemical  Diversion  and  Trafficking 
,  Lct  of  1988  (CDTA)  and  the  Domestic 
I  :hemical  Diversion  Control  Act  of  1993 
DCDCA).  This  would  require  that 
Bcordkeeping,  reporting  and 
I  lOtification  requirements  of  21  CFR 
310  and  21  CFR  1313  apply  to  all 
I  ransactions  involving  bulk  ephedrine 
nd  single  entity  ephedrine  products, 
nterested  parties  had  until  May  2, 1994 
I  0  submit  comments  and  objections. 
A  comment  submitted  by  Abbott 
.aboratories  requested  that  prescription 
njectable  ephedrine  products  continue 
I  0  be  exempt  under  the  definition  of 
'  regulated  transaction".  Abbott  further 
I  tated  that  there  is  no  evidence  of 
I  ivetsion  of  these  products  which  are 
(  ispensed  pursuant  to  a  prescription. 
While  the  DEA  agrees  that  it  is  not 
I  urrently  aware  of  the  diversion  of  these 
I  ingle  entity  ephedrine  injectable 
troducts,  the  CSA  does  not  provide  for 
he  exemption  of  a  specific  form  of 
ingle  entity  ephedrine  product. 
'  'herefore,  recordkeeping,  reporting  and 
I  lOtification  requirements  will  apply  to 
hese  prescription  injectable  products, 
iowever,  prescription  and  hospital 
ecords  kept  in  the  normal  course  of 
nedical  treatment  are  adequate  to  meet 
he  recordkeeping  requirements  of  21 
:FR  1310.  Therefore  21  CFR  1310.06(b) 
s  being  modified  to  reflect  that  for 
)urposes  of  this  section,  prescription 
ind  hospital  records  kept  in  the  normal 
I  :ourse  of  medical  treatment  shall  be 
<  idequate  to  meet  these  recordkeeping 
equirements  for  each  record  required 
mder  21  CFR  1310.03.  Reports,  as 
specified  in  21  CFR  1310.05,  must  be 
iled  although  it  is  anticipated  that  they 
vill  rarely  be  necessary.  In  addition, 
lOtification  requirements  as  set  forth  in 
11  CFR  1313  must  still  be  satisfied  for 
hese  products. 

This  action  is  being  published  as  an 
Rterim  rule  with  an  effective  date 
:oinciding  with  the  final  rule  which 


eliminates  the  thrmhold  for  ephedrine 
since  this  will  reduce  the  burden  on 
hospitals  and  other  institutions  which 
dispense  ephedrine  prescription 
proiducts. 

I'he  Attorney  General  has  delegated 
authority  under  CSA  and  all  subsequent 
amendments  to  the  CSA  to  the 
Administrator  of  the  DEA  (28  CFR 
0.100).  The  Administrator,  in  turn,  has 
delegated  this  authority  to  the  Deputy 
Administrator  pursuant  to  28  CFR  0.104 
(59  FR  23637  (May  6, 1994)),  The 
Deputy  Administrator  hereby  certifies 
that  this  interim  rulemaking  will  have 
no  significant  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  This  interim  rule  is 
not  a  significant  regulatory  action  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
pursuant  to  Executive  Order  12866. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.0  12612,  and  it  has  been 
determined  that  the  interim  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  pref)aration 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  Part  1310 

Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 

For  reasons  as  set  out  above,  21  CFR 
Fart  1310  is  amended  as  follows: 

PART  1310-4AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802. 830,  871(b). 

2.  Section  1310.06  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1310.06    Contents  of  records  and  reports. 


(b)  For  purposes  of  this  section, 
normal  business  records  shall  be 
considered  adequate  if  they  contain  the 
information  listed  in  paragraph  (a)  of 
this  section  and  are  readily  retrievable 
bom  other  business  records  of  the 
regulated  person.  For  prescription  drug 
products,  prescription  and  hospital 
records  kept  in  the  normal  course  of 
medical  treatment  shall  be  considered 
adequate. 
•       •       *        •        • 

Dated:  August  24, 1994. 

Stephen  H.  Greene, 

Deputy  Administrator,  Drug  Enforcement 
Aaministration. 
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21  CFR  Parts  1310  and  1313 

Elimination  of  Threshold  for  Ephedrine 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  is  issued  by  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
eliminate  the  threshold  for  ephedrine 
under  provisions  of  the  Controlled 
Substances  Act  (CSA)  as  amended  by 
the  Chemical  Diversion  and  Trafficking 
Act  of  1988  (CDTA)  and  the  Domestic 
Chemical  Diversion  Control  Act  of  1993 
(DCDCA)  in  order  to  reduce  the 
diversion  of  ephedrine  to  clandestine 
laboratory  operators.  This  will  subject 
all  transactions  involving  bulk 
ephedrine  and  single  entity  ephedrine 
drug  products  to  the  applicable 
provisions  of  the  Controlled  Substances 
Act  (CSA). 

EFFECTIVE  DATE:  November  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration.  Washington,  DC  20537 
Telephone  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION:  On  March 
17, 1994,  the  Acting  Administrator  of 
the  DEA  published  a  proposed  rule  in 
the  Federal  Register  (59  FR  12562)  to 
eliminate  the  threshold  for  ephedrine 
under  provisions  of  the  Controlled 
Substances  Act  (CSA)  as  amended  by 
the  Chemical  Diversion  and  Trafficking 
Act  of  1988  (CDTA)  and  the  Domestic 
Chemical  Diversion  Control  Act  of  1993 
(DCDCA).  Interested  parties  had  until 
May  2, 1994  to  submit  comments  and 
objections. 

Ephedrine  is  the  primary  precursor 
utilized  in  the  clandestine  synthesis  of 
methamphetamine  and  methcathinone, 
both  potent  central  nervous  system 
(CNS)  stimulants  controlled  under  the 
CSA.  The  public  health  risks  from  the 
abuse  of  these  drugs  are  well  known  and 
documented. 

Ephedrine  is  a  listed  chemical  under 
the  Chemical  Diversion  and  Trafficking 
Act  of  1988  (CDTA)  (Pub.  L.  100-690). 
Under  provisions  of  the  CDTA  (21 
U.S.C.  802  (39)(A)).  thresholds  were 
originally  assigned  to  each  listed 
chemical.  The  CDTA  imposes  reporting, 
recordkeeping  and  notification 
requirements  for  regulated  transactions 
which  meet  or  exceed  these  threshold 
amounts  of  a  listed  chemical. 

The  Domestic  Chemical  Diversion 
Control  Act  (DCDCA)  of  1993  (Pub.  L. 
103-200)  became  effective  on  April  16. 
1994.  This  Act  amends  the  CSA  via 
modification  of  21  U.S.C.  802  (39)(A)  by 


redefining  the  term  "regulated 
transaction"  as  a  "distribution,  receipt, 
sale,  importation,  or  exportation,  or  an 
international  transaction  involving 
shipment  of  a  listed  chemical,  or  if  the 
Attorney  General  establishes  a  threshold 
amount  for  a  specific  listed  chemical,  a 
threshold  amount,  including  a 
cumulative  threshold  amount  for 
multiple  transactions"  of  a  listed 
chemical.  All  regulated  transactions  in  a 
listed  chemical,  regardless  of  size,  are 
subject  to  CSA  reporting,  recordkeeping 
and  notification  requirements  if  no 
threshold  is  established. 

In  addition,  the  DCDCA  further 
modifies  the  definition  of  a  "regulated 
transaction"  by  removing  the  exemption 
for  those  transactions  involving 
products  which  are  marketed  or 
distributed  lawfully  in  the  U.S.  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  301  et  seq.),  if  these 
products  contain  ephedrine  (or  its  salts, 
optical  isomers,  or  salts  of  optical 
isomers)  as  the  only  active  medicinal 
ingredient  or  contain  ephedrine  (or  its 
salts,  optical  isomers,  or  salts  of  optical 
isomers)  in  combination  with 
therapeutically  insignificant  quantities 
of  another  active  medicinal  ingredient 
(21  U.S.C.  802  (39)(A)(iv)).  The  DCDCA 
also  provides  that  the  Attorney  General 
shall  by  regulation  remove  this 
exemption  for  drug  products  that  the 
Attorney  General  finds  are  being 
diverted  in  order  to  obtain  a  listed 
chemical  for  use  in  the  illicit  production 
of  a  controlled  substance. 

The  threshold  for  ephedrine  was 
originally  established  as  1.0  kilogram  for 
domestic,  import  and  export 
transactions  (54  FR  31657).  The 
threshold  of  1.0  kilogram  of  ephedrine 
base  is  equivalent  to  greater  than  48,000 
ephedrine  25  mg  dosage  units. 

Thresholds  are  continuously  reviewed 
by  DEA  to  determine  if  they  are 
satisfactory  to  prevent  diversion. 
Current  evidence  shows  that  the 
threshold  for  ephedrine  of  1.0  kilogram 
is  not  adequate  to  prevent  the  diversion 
of  ephedrine  to  clandestine  laboratory 
operators  in  the  United  States. 
Clandestine  laboratory  operators  are 
obtaining  ephedrine  in  quantities  much 
less  than  the  current  1.0  kilogram 
threshold  for  use  in  the  illicit 
production  of  methamphetamine  and 
methcathinone.  DEA  had  determined 
that  in  order  to  ensure  the  maximum 
effectiveness  of  the  CSA  in  curtailing 
the  diversion  of  ephedrine.  there  should 
be  no  threshold  for  ephedrine. 
Subsequently,  all  regulated  transactions 
of  ephedrine  would  be  subject  to 
reporting,  recordkeeping  and 
notification  requirements  of  the  CSA 
regardless  of  size. 


Comments 

Seven  comments  were  received  in 
response  to  the  March  17, 1994.  Notice 
of  proposed  rulemaking.  Some 
comments  pertained  to  provisions  of  the 
DCDCA  which  are  not  related  to  the 
ephedrine  threshold.  These  comments 
will  not  be  addressed  in  this  Federal 
Register  Notice,  but  DEA  will  consider 
them  in  preparing  the  Notice  of 
Proposed  Rulemaking  pertaining  to  the 
DCDCA.  A  summary  of  relevant 
comments  received  is  provided  below: 

A  comment  submitted  by  the  National 
Wholesale  Druggist  Association 
(NWDA)  did  not  raise  any  objections  to 
the  elimination  of  the  ephedrine 
threshold.  NWDA,  however,  raised  the 
issue  that  the  March  17. 1994.  Notice  of 
Proposed  Rulemaking  does  not  change 
the  definition  of  "regulated  transaction" 
in  Section  1310.01  (f)  to  be  consistent 
with  the  DCDCA.  This  will  be  remedied 
when  the  DEA  publishes  proposed 
regulations  which  implement  the 
DCDCA  in  the  near  future. 

A  comment  was  also  received  from 
the  National  Association  of  Boards  of 
Pharmacy  (NABP).  The  NABP  strongly 
supports  the  elimination  of  the 
ephedrine  threshold.  Furthermore,  the 
NABP  expresses  its  support  for  the  more 
restrictive  actions  taken  by  certain  state 
authorities  whereby  single  entity 
ephedrine  products  have  been  placed  in 
controlled  substance  schedules  or 
placed  on  prescription-only  status.  The 
NABP  also  states  that  a  nationwide 
Federal  effort  is  needed  to  better 
monitor  the  distribution  of  single  entity 
ephedrine  products. 

A  comment  was  submitted  on  behalf 
of  BDI  Pharmaceuticals  and  raised  the 
following  issues: 

BDIs  comment  states  that  the 
elimination  of  the  threshold  is 
prohibitory  and  will  remove  single 
entity  ephedrine  products  from  retail 
stores.  However,  the  elimination  of  the 
threshold  only  imposes  recordkeeping, 
reporting  and  notification  requirements 
and  will  not  remove  products  from  the 
market.  BDI  states  that  the  increased 
recordkeeping  burden  from  the 
elimination  of  the  threshold  will 
decrease  the  number  of  retail  stores 
willing  to  sell  ephedrine  products.  BDI 
states  that  21  CFR  1310.06(d)  estimates 
that  it  will  take  approximately  ten 
minutes  to  fulfill  the  recordkeeping 
requirements  for  each  sale.  BDI  further 
states  that  this  is  an  excessive  burden 
which  will  be  a  major  factor  in  a 
merchant's  decision  to  drop  the 
product.  However.  21  CFR  1310.06(d) 
does  not  provide  an  estimate  of  the  time 
required  to  keep  sales  records  of  each 
regulated  chemical  transaction  and  it  is 
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estimated  that  cieating  and  storiiig  a 
transaction  record  requires  an  average  of 
oaiy  one  minute  per  record  Conversely, 
21CPR  13ia06(d)  pertains  to  the 
amount  of  time  needed  for  the  filing  of 
leports  of  suspicious  transactions, 
unusual  losses  or  domestic  regulated 
transactions  in  a  tableting  or 
encapsulating  machine  as  outlined  in  21 
CPR  1310.05.  These  situations,  whereby 
reports  should  be  filed,  occur 
inlreouently. 

BDl's  comment  makes  the  point  that 
asthma  is  a  serious  condition  and 
elimination  of  the  threshold  for 
ephedrine  will  have  an  adverse  impact 
upon  asthma  patients  because  the  single 
entity  product  will  become  unavailable. 
DEA  raoognins  that  asthma  is  a  serious 
condition  far  which  ephedrine  has  an 
approved  treatment  indication.  DEA,  in 
an  «fi(vt  to  ensure  that  the  elimination 
of  the  ephedrine  threshold  would  not 
adversely  effect  the  availabiUty  of 
medications  for  the  treatment  of  patients 
sufiiaring  from  this  condition,  has 
circulated  the  March  17, 1994,  Notice  of 
Proposed  Rulemaking  to  the  U.S.  Food 
ana  Dn^  Administration  (FDA).  Within 
FDA,  this  Notice  of  Proposed 
Rulemaking  was  drculated'to  several 
offices  for  review  and  consideration. 
DEA  has  received  an  official  response 
that  FDA  supports  the  proposed 
threshold  elimination  in  cnder  to 
address  the  misuse,  diversion  and 
trafficking  associated  with  single  entity 
ephedrine  products.  In  addition,  FDA's 
formal  respcmse  also  states  that  FDA 
believes  that  there  may  be  other 
ephedrine  products  that  may  also  need 
to  be  considered  for  regulation  imder 
the  CSA  as  amended  by  the  CDTA  and 
DCDCA. 

The  comment  received  from  the 
National  Association  of  Boards  of 
Pharmacy  (NABP)  which  strongly 
supports  the  eliminati(m  of  tlie 
ephedrine  threshold  also  states  that 
"NABP  agrees  that  adoption  of  the 
proposed  rule  should  have  no 
sigQificant  impact  on  pharmacies, 
hospitals,  or  points  of  distribution  that 
distribute  medications  containing 
ephedrine  for  the  treatment  of  asthma 
and  other  conditions."  The  NABP 
comment  also  notes  that  other  products 
are  also  available  for  the  treatment  of 
asthma. 

BDI's  comment  claims  that  DEA  is 
biased  against  single  entity  ephedrine 
products  while  many  advertised 
combination  products  are  not 
considered  sbSb  and  effective.  On  the 
contrary,  DEA  is  not  supporting  the  use 
of  one  product  over  another  for4he 
treatment  of  asthma  or  any  other 
medical  condition.  It  is  not  DEA's 
mandate  to  make  such  determinations. 


Federal  Register  /  Vol.  59,  No.  195  /  Tuesday,  October  li.  1994  /  Rules  and  Regulations 


51367 


UMI 


It  is,  however.  DEA's  re^xmsibility  to 
prevent  the  diversion  of  chemicals  for 
the  illicit  production  of  controlled 
substances.  The  DCDCA  removes  the 
exemption  for  single  entity  ephedrine 
products.  However,  it  is  important  to 
note  that  the  DCDCA  also  provides  for 
the  removal  of  an  exemption  for  any 
drug  or  group  of  drugs  that  are  being 
diverted  to  oMain  the  listed  chemical 
for  use  in  \ha  illicit  production  of  a 
controlled  substance.  Under  such 
provisions,  combination  products  used 
in  the  illicit  production  of  controlled 
substances  can  lose  their  exemptions 
and  thus  be  subjected  to  recordkeeping, 
reporting,  notification  and  registration 
requirements.  DEA  plans  to  closely 
monitor  such  activity,  and  is  prepared 
to  pursue  the  removal  of  exemptions  for 
thoee  products. 

BDI's  comment  implies  that  the  high 
retail  cost  of  its  product  Une  prevents 
these  products  from  being  a  cost 
effective  source  of  ephedrine  for 
clandestine  laboratory  use.  Depending 
upon  the  package  size,  BDi  reports  that 
48,000  ephedrine  25  mg  tablets  would 
cost  $3,000  to  $9,000  at  a  retail  outlet. 
In  contrast,  however,  based  on  data 
available  to  IKA  regarding  the  national 
range  of  street  prices  for 
methamphetamine  in  1993,  these 
products  are  a  cost  effective  source  of 
ephedrine  for  clandestine  laboratory 
use. 

BDI's  comment  states  that  the 
comment  period  should  be  extended. 
However,  BDI's  request  for  extension 
was  denied  by  the  Administrator  on  the 
grounds  that  sufficient  information  was 
included  in  the  March  17. 1994.  Notice 
of  Proposed  Rulemaking  and  ample  time 
given  for  comments  to  be  submitted. 

BDI's  comment  statM  that  the  likely 
source  of  ephedrine  at  clandestine 
laboratories  is  bulk  ephedrine  from 
Canada.  This  is  not  substantiated  by 
DEA  information.  Ephedrine  tablets 
have  been  seized  at  many  clandestine 
laboratories.  It  is  important  to  note, 
however,  that  DEA  has  emphasized  that 
smuggling  from  Mexico  is  also  an 
important  source  of  ephedrine  for 
clandestine  laboratory  usage. 

BDI's  comment  states  that  Congress 
did  not  contemplate  the  complete 
elimination  of  the  ephedrine  threshold. 
On  the  contrary,  the  language  in  the 
DCDCA  is  specific,  i.e.  the  DCDCA  uses 
the  language  "or  if  the  Attorney  General 
establishes  a  threshold  amount  for  a 
specific  listed  chemical".  Such  language 
makes  it  clear  that  the  normal  case 
would  be  that  hsted  chemicals  would 
not  have  a  threshold  unless  the  Attorney 
General  decides  tliat  a  threshold  is 
warranted  and  that  the  Attorney  General 


may  remove  the  threshold  btaa 
chemicals  already  Usted. 

BU's  comment  states  that  DEA  has  no 
evidence  of  retail  package  diversion.  On 
the  contrary.  IKA  does  have  evidence  of 
the  retail  diversion  of  ephedrine  tablets 
as  a  source  of  precursor  material  for 
clandestine  laboratory  use.  In  addition 
to  the  smuggling  of  ephedrine  and 
purchase  via  mail  order,  ephedrine  is 
obtained  through  the  purchase  of 
ephedrine  tablets  from  gas  stations, 
convenience  stores  and  other  retail 
outlets.  This  includes  small  6  count 
packets  of  ephedrine  and  bottles  of  24 
dosage  units.  Investigative  information 
shows  that  individuals  have  gone  from 
store  to  stora  to  buy  out  the  stock  of 
ephedrine  until  they  obtain  sufficient 
material  for  desired  batch  sizes. 

T&M  Distributing  commented  that 
DEA  has  not  demonstrated  that  the 
aurent  threshold  is  insufficient  to 
control  diversion,  and  has  foiled  to 
consider  the  burden  to  public  health. 
These  specific  issues  have  been 
addressed  earlier  in  this  Federal 
Register  Notice. 

A  comment  submitted  by  Abbott 
Laboratories  requested  that  prescription 
infectable  products  continue  to  be 
exempt  under  the  definitim  of 
"regulated  transaction".  Abbott  further 
states  that  there  is  no  evidence  of 
diversion  of  these  products  which  are 
sold  by  prescription  only.  While  the 
DEA  agrees  that  it  is  not  currently  aware 
of  the  diversion  of  these  single  entity 
ephedrine  injectable  products,  the  CSA 
does  not  provide  for  ihe  exemption  of  a 
specific  form  of  single  entity  ephedrine 
products.  Therefore,  recordkeeping, 
reporting  and  notification  requirements 
will  apply  to  these  prescription 
injectable  products.  However, 
prescription  and  hospital  records  kept 
in  the  normal  course  of  medical 
treatment  are  adequate  to  meet  the 
recordkeeping  requirements  of  21  CFR 
part  1310.  An  Interim  Rule,  which 
modifies  21  CFR  part  1310  to  clarify 
this,  will  be  pubUshed  in  the  Federal 
Register. 

Several  comments  proposed 
alternatives  to  the  elimination  of  the 
threshold.  BDI  proposed  that  there  be  no 
monthly  cumulative  threshold  for  retail 
stores  which  stock  only  packages  of  100 
tablets  or  less  and  limit  sales  to  2.5 
grams  per  transaction.  A  comment 
submitted  by  The  Hammer  Corporation 
suggested  an  alternative  threshold  of  61 
tablets  per  individual  transaction  and 
6000  tablets  per  month.  Mr.  G's 
Manufacturer  and  Wholesale 
Distributors  suggested  that  6tx>unt  or  42 
count  package  sizes  should  be  exempt  at 
the  retail  level.  T&M  Distributing 
suggested  that  a  threshold  of  12,000 


capsules  or  tablets  per  month  be 
instituted. 

DEA  has  considered  all  of  these 
comments  and  suggested  alternatives. 
However,  given  the  small  batch  sizes 
encountered  at  U.S.  clandestine 
methamphetamine  and  methcathinone 
laboratories,  evidence  of  the  diversion 
of  ephedrine  from  various  types  of 
outlets,  and  the  public  health  threat 
imposed  by  the  diversion  of  these 
ephedrine  products,  DEA  has 
determined  that  none  of  the  suggested 
alternatives  are  sufficient  to  prevent  the 
diversion  of  ephedrine  consistent  with 
the  intentions  of  the  Domestic  Chemical 
Diversion  Control  Act  of  1993  (DCDCA). 
Therefore  DEA  had  determined  that  the 
elimination  of  the  ephedrine  threshold 
is  necessary. 

In  making  this  determination,  DEA 
recognizes  that  additional  entities 
which  distribute  ephedrine  products 
will  not  be  required  to  keep  records. 
Many  of  the  entities  which  distribute 
ephedrine  products  are  truckstops, 
convenience  stores,  gas  stations  and 
liquor  stores.  DEA  has  determined  that 
(1)  the  sale  of  ephedrine  is  not  a 
principal  business  activity  of  these 
entitiers  and  (2)  the  recordkeeping, 
reporting  and  notification  requirements 
resulting  from  the  elimination  of  the 
threshold  are  essential  to  prevent  and 
detect  the  diversion  of  ephedrine 
products  to  clandestine  laboratories. 

The  Attorney  General  has  delegated 
authority  under  the  CSA  and  all 
subsequent  amendments  to  the  CSA  to 
the  Administrator  of  the  DEA  (28  CFR 
0.100)  The  Administrator,  in  turn,  has 
redelegated  this  authority  to  the  Deputy 
Administrator  pursuant  to  28  CFR  0.104 
(59  FR  23637  (May  6, 1994)).  The 
Deputy  Administrator  hereby  certifies 
that  this  proposed  rulemaking  will  have 
no  significant  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  This  position  is 
further  supported  by  The  National 
Association  of  Boards  of  Pharmacy 
(NABP)  which  commented  that  the 
elimination  of  the  ephedrine  threshold 
"should  have  no  significant  impact  on 
pharmacies,  hospitals,  or  points  of 
distribution  that  distribute  medications 
containing  ephedrine  for  the  treatment 
of  asthma  and  other  conditions". 

This  final  rule  is  not  a  significant 
regulatory  action  and  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  12866. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.0. 12612,  and  it  has  been 
determined  that  the  final  rule  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects 

21  CFR  Part  1310 

Drug  traffic  control.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  1313 

Drug  traffic  control.  Chemical 
importation  and  exportation 
requirements.  For  reasons  as  set  out 
above,  21  CFR  part  1310  is  amended  as 
follows: 

PART  131&-{AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C  802, 830, 871(b). 

2.  Section  1310.04  is  amended  by 
revising  the  introductory  text  to 
paragraph  (f);  removing  paragraph 
(f)(l)(iii);  redesignating  paragraphs 
(0(l)(iv)  through  (f)(l)(xxiv)  as  (fl(l)(iii) 
through  (f)(l)(xxiii)  respecUvely;  and 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

Sl3ia04   Maintenance  of  reconts. 

•  •       »       •       • 

(f)  For  those  listed  chemicals  for 
which  thresholds  have  been  established, 
the  quantitative  threshold  or  the 
cumulative  amount  for  multiple 
transactions  within  a  calendar  month,  to 
be  utilized  in  determining  whether  a 
receipt,  sale,  importation  or  exportation 
is  a  regulated  transaction  is  as  follows: 

•  •        •       •        • 

(g)  For  listed  chemicals  for  which  no 
thresholds  have  been  established,  the 
size  of  the  transaction  is  not  a  factor  in 
determining  whether  the  transaction 
meets  the  definition  of  a  regulated 
transaction  as  set  forth  in  §  1310.01(f). 
All  such  transactions,  regardless  of  size, 
are  subject  to  recordkeeping  and 
reporting  requirements  as  set  forth  in 
this  part  1310  and  notification 
provisions  as  set  forth  in  part  1313  of 
this  chapter. 

(1)  Listed  Chemicals  For  Which  No 
Thresholds  Have  Been  Established: 

(i)  Ephedrine,  its  salts,  optical 
isomers,  and  sahs  of  optical  isomere 
(ii)  [Reserved] 

(2)  (Reserved) 

For  reasons  as  set  out  above.  21  CFR 
part  1313  is  amended  as  follows: 

PART  1313-{AMENDED] 

1.  The  authority  citation  for  part  1313 
continues  to  read  as  follows: 

Audiority:  21  U.S.C  802,  830, 871(b),  971. 

2.  Section  1313.12  is  amended  by 
revising  the  introductory  text  to 
paragraph  (a)  to  read  as  follows: 


S  1313.12    Requirement  of  authorization  to 
import 

(a).Each  regulated  person  who 
imports  a  listed  chemical  that  meets  or 
exceeds  the  threshold  quantities 
identified  in  §  1310.04(0  or  is  a  listed 
chemical  for  which  no  threshold  has 
been  established  as  identified  in 
§  1310.04(g)  of  this  chapter,  shall  notify 
the  Administrator  of  the  importation  not 
later  than  15  days  before  the  transaction 
is  to  take  place. 

3.  Section  1313.21  is  amended  by 
revising  the  introductory  text  to 
paragraph  (a)  to  read  as  follows: 

$1313.21    Requirement  of  authorization  to 
export 

(a)  No  person  shall  export  or  cause  to 
be  exported  from  the  United  States  any 
chemical  listed  in  §  1310.02  of  this 
chapter,  which  meets  or  exceeds  the 
threshold  quantities  identified  in 
§  1310.04(f)  or  is  a  listed  chemical  for 
which  no  threshold  has  been 
established  as  identified  in  §  1310.04(g) 
of  this  chapter,  until  such  time  as  the 
Administrator  has  been  notified. 
Notification  must  be  made  not  later  than 
15  days  before  the  transaction  is  to  take 
place.  In  order  to  facilitate  the  export  of 
listed  chemicals  and  implement  the 
purpose  of  the  Act,  regulated  persons 
may  wish  to  provide  notification  to  the 
Administration  as  far  in  advance  of  the 
15  days  as  possible. 
•        •        •        ♦        • 

Dated:  August  24, 1994. 
Stephen  H.  Greene, 

Deputy  Administrator,  Drug  Enforcement 
Administration. 

(FR  Doc.  94-25070  Filed  10-7-94;  8:45  ami 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22  CFR  Part  40 
[Public  Notica  2092] 

Regulations  Pertaining  to  Both 
Nonimmigrants  and  Immigrants  Under 
the  Immigration  and  Nationality  Act,  as 
Amended;  Failure  To  Comply  with  INA 

AGENCY:  Bureau  of  Consular  Affairs, 
State. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  lmp4ments  the 
provisions  of  section  506(a)  of  Pub.  L. 
103-317.  This  section  prohibits  the 
issuance  of  an  immigrant  visa  to  an 
alien  for  ninety  days  following  an 
alien's  departure  frwn  the  U.S.  unless 
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the  alien  was  maintaining  a  lawful 
nonimmigrant  status  at  the  time  of 
departuie,  or  unless  the  alien  is  the 
spouse  or  unmarried  child  of  an 
individual  who  obtained  temporary  or 
permanent  resident  status  under  section 
210  or  245A  of  the  Immigration  and 
Nationality  Act  (INA)  or  section  202  of 
the  Immigration  Reform  and  Control  Act 
of  1986  (mCA).  Section  506(b)  extends 
the  benefits  of  adjustment  of  status  to 
permanent  resident  status  to  aliens  who 
entered  the  U.S.  without  inspection  and 
to  certain  other  aliens. 
DATES:  This  rule  shall  take  effect  on 
October  1. 1994.  Interested  persons  are 
invited  to  submit  written  comments  on 
or  before  November  10, 1994. 
ADDRESSES:  Written  comments  with  a 
reference  to  this  rule  to  insure  proper 
and  timely  handling  may  be  submitted 
in  duplicate  to:  Chief.  Legislation  and 
Regulation  Division.  Visa  OfBce, 
Washington.  DC  20522-1013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division,  202-663- 
1204. 

SUPPLEMENTARY  INFORMATION: 

Expansion  of  INA  245  Adjustment  of 
Status 

On  August  26, 1994  the  President 
signed  into  law  the  appropriations  bill 
for  the  Department  of  State,  Pub.  L.  103- 
317.  Section  506(b)  thereof  amends  INA 
245  to  permit  qualified  immigrants  to 
acquire  permanent  residence  through 
adjustment  of  status  in  the  United  States 
even  though  they  entered  the  United 
States  without  inspection  or  violated 
their  nonimmigrant  status  after  entry. 
The  specific  amendment  to  INA  245  is 
a  new  subsection  (i)  which  reads  as 
follows: 

(i)(l)  Notwithstanding  the  provisions 
of  subsections  (a)  and  (c)  of  this  section, 
an  alien  physically  present  in  the 
United  States  who — . 

(A)  entered  the  United  States  without 
inspection;  or 

(b)  is  within  one  of  the  classes 
enumerated  in  subsection  (c)  of  this 
section,  may  apply  to  the  Attorney 
General  for  the  adjustment  of  his  or  her 
status  to  that  of  an  alien  lawfully 
admitted  for  permanent  residence.  The 
Attorney  General  may  accept  such 
application  only  if  the  alien  remits  with 
such  application  a  sum  equalling  five 
times  the  fee  required  for  the  processing 
of  applications  under  this  section  as  of 
the  date  of  receipt  of  the  application, 
but  such  sum  shall  not  be  required  from 
a  child  under  the  age  of  seventeen,  or 
an  alien  who  is  the  spouse  or  unmarried 
child  of  an  individual  who  obtained 
temporary  or  permanent  resident  status 


under  section  210  or  245  A  of  the 
Immigration  and  Nationality  Act  or 
s  jction  202  of  the  Immigration  Reform 
a  nd  Control  Act  of  1986  at  any  date. 
\rho —  _ 

(i)  as  of  May  5, 1988,  was  the 
I  nmarried  child  or  spouse  of  the 
i  idividual  who  obtained  temporary  or 
[  ermanent  resident  status  under  section 
2 10  or  245A  of  the  Immigration  and 
F  ationality  Act  or  section  202  of  the 
t  nmigration  Reform  and  Control  Act  of 
1986; 

(ii)  entered  the  United  States  before 
1  lay  5. 1988,  resided  in  the  United 
!  tates  on  May  5, 1988.  and  is  not  a 
1  iwful  permanent  resident;  and 

(iii)  applied  for  benefits  under  section 
:  01(a)  of  the  Immigration  Act  of  1990. 
1  he  sum  specified  herein  shall  be  in 
a  ddition  to  the  fee  normally  required  for 
t  le  processing  of  an  application  under 
t  lis  section. 

(2)  Upon  receipt  of  such  an 
a  pplication  and  the  sum  hereby 
t  jquired,  the  Attorney  General  may 
a  djust  the  status  of  the  alien  to  that  of 
a  n  alien  lawfully  admitted  for 
[  ermanent  residence  if — 

(A)  the  alien  is  eligible  to  receive  an 

i  nmigrant  visa  and  is  admissible  to  the 
Inited  States  for  permanent  residence; 
i  nd 

(B)  an  immigrant  visa  is  immediately 
i  vailable  to  the  alien  at  the  time  the 

i  pplication  is  filed. 

We  note  that  two  section  245(i)'s  of 
I  le  INA  have  been  enacted  into  law  in 
t  le  last  two  months.  The  other  section 
;  45(i)  was  enacted  in  the  Crime  Bill, 
'ub.  L.  103-322.  which  created  the  "S" 
isa  category  and  accompanying 
irovisions  enabUng  adjustment  of  status 
or  "s"  visa  holders.  The  State 
)epartment  and  the  INS  view  both 
!  ection  245(i)'s  as  co-existing  and  will 
!  eek  a  legislative  technical  correction  to 
I  ename  one  of  the  sections  as  245(j). 
As  the  provisions  of  INA  245  are 
dministered  by  the  Immigration  and 
Jaturalization  Service  (INS), 
i  ppropriate  regulations  and/or 
mplementing  instructions  will  be 
promulgated  by  that  agency.  It  is 
nticipated  that  many  aliens  benefiting 
rom  this  amendment  will  indeed  take 
I  dvantage  of  the  adjustment  procedures 
ather  than  seek  immigrant  visa 
ssuance  abroad. 

I  Companion  Provision 

This  Act  further  amends  the  INA  at 
ection  212  by  adding  subsection  "(o)". 
vhich  reads  as  follows: 

(o)  An  alien  who  has  been  physically 
)resent  in  the  United  States  shall  not  be 
iligible  to  receive  an  immigrant  visa 
vithin  ninety  days  following  departure 
herefrom  unless — 
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(1)  the  alien  was  maintaining  a  lawful 
nonimmigrant  status  at  the  time  of  such 
departure,  or 

(2)  the  alien  is  the  spouse  or 
unmarried  child  of  an  individual  who 
obtained  temporary  or  permanent 
resident  status  under  section  210  or 
245A  of  the  Immigration  and 
Nationality  Act  or  section  202  of  the 
Immigration  Reform  and  Control  Act  of 
1986  at  any  date,  who 

(A)  as  of  May  5. 1988.  was  the 
unmarried  child  or  spouse  of  the 
individual  who  obtained  temporary  or 
permanent  resident  status  under  section 
210  or  245A  of  the  Immigration  and 
Nationality  Act  or  section  202  of  the 
Immigration  Reform  and  Control  Act  of 
1986; 

(B)  entered  the  United  States  before 
May  5, 1988,  resided  in  the  United 
States  on  May  5, 1988,  and  is  not  a 
lawful  permanent  resident;  and 

.   (C)  applied  for  benefits  under  section 
301  (a)  of  the  Immigration  Act  of  1990. 

This  amendment  to  INA  212 
encourages  aliens  who  can  benefit  from 
the  broadened  INA  245  adjustment  of 
status  provisions  to  take  advantage  of 
them  by  discouraging  them  from  seeking 
immigrant  visa  issuance  from  a  U.S. 
consular  post  abroad.  To  induce  such 
aliens  to  seek  INA  245  adjustment  of 
status,  Congress  imposed  a  requirement 
that  an  immigrant  visa  applicant  be 
physically  absent  from  the  United  States 
for  ninety  days  since  the  last  departure 
before  an  immigrant  visa  can  be  issued. 
Under  this  amendment,  an  alien  who 
departs  from  the  United  States  would  be 
eligible  to  receive  an  immigrant  visa  on 
the  91st  day  following  the  departure.  As 
can  be  seen  in  the  statutory  language 
quoted  above,  two  classes  of  aliens  are 
exempted  from  this  provision.  The  first 
class  consists  of  aliens  maintaining 
lawful  nonimmigrant  status  at  the  time 
of  departure.  The  second  class  consists 
of  the  spouses  and  children  of  certain 
aliens  who  benefited  from  the  special 
agricultural  worker  program,  the 
legalization  program,  and  the  Cuban- 
Haitian  adjustment  provisions  of  IRCA. 
and  who  sought  benefits  under  the 
family  unity  provisions  of  the 
Immigration  Act  of  1990. 

Interim  Rule 

This  regulationls  being  promulgated 
to  implement  the  INA  212(o) 
prohibitions  of  issuance  on  immigrant 
visas  to  aliens  who  have  not  complied 
with  the  ninety  day  physical  absence 
requirement,  unless  the  aliens  fall 
within  either  one  of  the  two  specific 
excepted  classes  of  aliens.  Pursuant  to 
this  regulation,  consular  officers  shall 
refuse  to  issue  immigrant  visas  to  aliens 
who  have  been  physically  present  in  the 
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United  States  unless  90  days  have 
passed  since  their  departiue  or  unless 
-they  are  members  of  either  of  the  two 
excepted  classes  of  aliens. 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  rule  imposes  no  reporting  or 
record-keeping  action  bom  the  public 
requiring  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  requirements. 
This  rule  has  been  reviewed  as  required 
by  E.0. 12778  and  certified  to  be  in 
compUance  therewith,  this  rule  is 
exempted  from  E.0. 12866  but  has  been 
reviewed  to  ensure  consistency 
therewith  and  vetted  with  INS  through 
OMB  to  ensure  interagency 
coordination. 

List  of  Subjects  in  22  CFR  Part  40 

Immigrants.  Ineligibilities,  Passports 
and  Visas 

In  view  of  the  legislative  mandate  of 
Public  Law  103-317,  Part  40  to  Title  22 
is  amended  as  follows: 


States  on  May  5. 1988,  and  is  not  a 
lawful  permanent  resident;  and 

(3)  applied  for  benefits  under  section 
301(a)  of  the  Immigration  Act  of  1990. 

Dated:  October  4, 1994. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
IFR  Doc.  94-24954  Filed  10-7-94;  8:45  ami 

BtUJNQ  CODE  471  »4»-P 


PART  40— {Amendecq 

1.  The  authority  citation  for  Part  40  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  sec.  506(a),  Pub. 
L  103-317. 108  Stat  1724. 

2.  The  heading  for  Subpart  K  is 
revised  to  read  as  follows: 

SubfMrt  K— Failure  To  Comply  with 
INA 

3.  Subpart  K  is  amended  by  adding  a 
§  40.104  to  read  as  follows: 

§40.104   Certain hnmlgrant Visa 
Applicants. 

An  alien  who  has  been  physically 
present  in  the  United  States  shall  not  be 
eligible  to  receive  an  immigrant  visa 
within  ninety  days  following  departure 
therefrom  imless: 

(a)  the  alien  was  maintaining  a  lawful 
nonimmigrant  status  at  the  time  of  such 
departiu^.  or 

(b)  the  alien  is  the  spouse  or 
unmarried  child  of  an  individual  who 
obtained  temporary  or  permanent 
resident  status  under  INA  210  or  245A 
or  section  202  of  the  Immigration 
Reform  and  Control  Act  of  1986  at  any 
date,  who: 

(1)  as  of  May  5. 1988.  was  the 
unmarried  child  or  spouse  of  the 
individual  who  obtained  temporary  or 
permanent  resident  status  under  INA 
210  or  245A  or  section  202  of  the 
Immigration  Reform  and  ConUt)l  Act  of 
1986; 

(2)  entered  the  United  States  before 
May  5, 1988,  resided  in  the  United 
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RIN  1545-AN82 

General  Asset  Accounts  Under  the 
Accelerated  Cost  Recovery  System 

AGENCY:  bitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  on  the  election  to  maintain 
general  asset  accoimts  for  depreciable 
assets  to  which  section  168  of  the 
Internal  Revenue  Code  applies.  These 
regulations  reflect  changes  to  the  law 
made  by  the  Tax  Reform  Act  of  1986. 
The  regulations  will  simpHfy  certain 
depreciation  calculations. 
EFFECTIVE  DATE:  October  11,  1994. 

For  dates  of  applicability  of  these 
regulations,  see  Dates  under 
SUPPtXMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Reed  at  (202)  622-3110  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3504(h))  under  control  number  1545- 
1331.  The  estimated  annual  biuxlen  per 
respondent  or  recordkeeper  varies  from 
.20  to  .30  hours,  depending  on 
individual  circimistances.  with  an 
estimated  average  of  .25  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer,  PC:FP, 
Washington.  DC  20224,  and  to  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Ofiice  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503. 


Badcground 

On  August  31. 1992,  the,IRS 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (57 
FR  39374  [PS-55-89. 1992-2  CB.  870)) 
proposing  amendments  to  the  Income 
Tax  RegulaUons  (26  CFR  part  1)  under 
section  168(i)(4).  These  amendments 
were  proposed  to  reflect  the 
amendments  made  by  section  201  of  the 
Tax  Reform  Act  of  1986.  The  preamble 
to  the  notice  contains  an  explanation  of 
the  proposed  regulations. 

Written  comments  responding  to  the 
notice  were  received,  and  a  public 
hearing  was  held  on  November  4, 1992. 
After  considering  all  written  and  oral 
comments,  the  proposed  regulations 
under  section  168(i)(4)  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Provisions 
In  General 

The  final  regulations  would  simplify 
the  computation  of  depreciation  by 
allowing  taxpayers  an  election  to  group 
assets  into  one  or  more  general  asset 
accounts  under  section  168(i)(4).  The 
assets  in  any  particular  general  asset 
account  are  depreciated  as  a  single 
asset.  Unlike  the  rules  under  section  168 
as  in  existence  before  enactment  of  the 
Tax  Reform  Act  of  1986,  general  asset 
account  Ureatment  is  not  limited  to 
"mass  assets." 

As  required  by  section  168(iM4),  the 
final  regulations  provide  generally  that 
the  amount  realized  upon  the 
disposition  of  an  asset  horn  a  general 
asset  account  is  recognized  as  ordinary 
income.  In  addition,  special  rules  are 
provided  for  terminating  general  asset 
account  treatment  upon  certain 
dispositions.  For  transactions  described 
in  section  168(i)(7)(B).  the  transferee 
generally  is  bound  by  the  transferor's 
general  asset  account  election. 

Changes  to  the  Proposed  Regulations 

This  Treasury  decision  generally 
adopts  the  rules  in  the  proposed 
regulations.  Certain  changes  to  the 
proposed  regulations  have  been  made, 
however,  in  response  to  comments. 
These  changes  and  the  comments  that 
were  not  adopted  in  the  final 
regulations  are  discussed  below. 

Assets  Subject  to  Recapture.  One 
commentator  recommended  that  the 
proposed  regulations  be  amended  to 
allow  general  asset  account  treatment 
for  assets  qualifying  for  the  credit  under 
section  47  or  48.  After  considering  this 
comment,  the  IRS  and  Treasury 
Department  have  concluded  that  it  is 
appropriate  to  allow  taxpayers  greater 
flexibility  in  determining  what  assets 
will  be  included  in  a  general  asset 
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account.  Therefore,  the  proposed  rule 
that  prohibits  general  asset  account 
treatment  for  investment  credit  property 
has  been  deleted.  Accordingly,  under 
the  final  regulations,  a  general  asset 
account  may  include  any  depreciable 
asset  for  which  a  credit  or  deduction  is 
allowable. 

A  new  rule,  however,  has  been  added 
in  the  final  regulations  to  account  for 
any  basis  increase  upon  recapture.  The 
final  regulations  provide  that  upon 
recapture,  the  asset  is  removed  from  the 
general  asset  account  as  of  the  first  day 
of  the  taxable  year  in  which  the 
recapture  event  occurs.  In  addition, 
cofiesponding  adjustments  to  the 
unadjusted  depreciable  basis  and 
depreciation  reserve  of  the  account  must 
be  made.  This  rule  was  formulated  in 
view  of  the  limited  types  of  property 
currently  eligible  for  the  investment 
credit,  llie  IRS.  however,  may  consider 
other  alternatives  to  take  into  account 
the  basis  increase  upon  recapture  if  the 
scope  of  property  that  qualifies  for  the 
investment  credit  is  expanded. 

Assets  Used  in  a  Personal  Activity. 
The  final  regulations  retain  the  rule  of 
the  proposed  regulations  that  a  general 
asset  account  may  not  include  an  asset 
if  a  taxpayer  uses  the  asset  both  in  a 
trade  or  business  (or  for  the  production 
of  income)  and  in  a  personal  activity  at 
any  time  during  the  taxable  year  in 
which  the  asset  is  first  placed  in  service 
by  the  taxpayer.  Consistent  with  the 
retention  of  this  rule  in  the  final 
regulations,  a  new  rule  has  been  added 
providing  that  an  asset  in  a  general  asset 
accoimt  becomes  ineligible  for  general 
asset  accoimt  treatment  if  a  taxpayer 
uses  the  asset  in  a  personal  activity  in 
a  taxable  year  after  the  taxable  year  the 
asset  is  placed  in  service.  If  this  change 
in  use  occurs,  the  final  regulations 
provide  that  the  taxpayer  must  use  the 
method  provided  in  §  1.168(i)- 
l(e)(3)(iii)(C)  for  adjusting  a  general 
asset  account  when  an  asset  becomes 
ineligible  for  general  asset  account 
treatment. 

Assets  that  Generate  Foreign  Source 
Income.  A  commentator  suggested  that 
the  proposed  regulations  be  amended  to 
allow  general  asset  account  treatment 
for  assets  generating  foreign  source 
income. 

In  response  to  this  comment,  the  final 
regulations  allow  general  asset  account 
treatment  for  assets  generating  foreign 
source  income.  If,  however,  the 
inclusion  of  these  assets  in  a  general 
asset  account  results  in  a  substantial 
distortion  of  income,  the  Commissioner 
may  disregard  the  general  asset  account 
election  and  make  reallocations  of 
income  or  expense  as  necessary  to 
clearly  reflect  income. 


jThe  final  regulations  provide  a  rule 
}rdinating  the  general  asset  account 

lies  with  the  rules  in  §  1.8611-gT(g)(3) 

jlating  to  allocation  and  apportionment 
o^  interest  expense  under  the  asset 
n^thod.  A  general  asset  account  will  be 
treated  as  a  single  asset  for  purposes  of 
applying  the  rules  in  §  1.861-gT(g)(3).  If 
til  e  general  asset  accoimt  generates 
in  come  in  more  than  one  separate 
p  ouping  (statutory  and  residual),  then 
tl  e  account  is  a  multiple  category  asset, 
a^  defined  in  §  1.861-9T(g)(3)(ii),  and 
the  income  yield  bom  the  general  asset 
a(  coimt  must  be  computed  as  if  the 
a<  count  were  a  single  multiple  category 
aiset. 

The  final  regulations  also  provide 
n  les  for  determining  the  source  of 
ii  come  from  a  disposition  of  an  asset  in 
a  general  asset  account.  If  the  general 
ai  set  account  includes  assets  generating 
b  )th  United  States  and  foreign  source 
ii  come,  any  amount  of  ordinary 
ii  come,  gain,  or  loss  recognized  on  the 
d  sposition  must  be  apportioned 
b  itween  United  States  and  foreign 
s(  lurces  based  on  the  allocation  and 
a  tportionment  of  depreciation  allowed 
f(  r  the  general  asset  account  or  for  the 
d  sposed  asset,  as  applicable.  If  the 
g(  ineral  asset  accoimt  includes  assets 
U  at  generate  foreign  source  income  in 
n  ore  than  one  separate  category  under 
»  ction  904(d)(1)  or  another  section  of 
tl  e  Internal  Revenue  Code,  or  under  a 
I  nited  States  income  tax  treaty  that 
n  quires  the  foreign  tax  credit  limitation 
t(  be  determined  separately  for 
specified  types  of  income,  then  the 
a  nount  of  ordinary  income,  gain,  or  loss 
n  cognized  on  the  disposition  that  is 
tl  eated  as  foreign  source  income  must 
b  i  allocated  and  apportioned  to  the 
a  )plicabie  separate  category  or 
c  itegories. 

Disposition  of  All  Assets  or  the  Last 
>  sset.  One  commentator  questioned 
V  hether  the  rule  under  the  proposed 
r  tgulations  that  provided  that  a  general 
asset  account  terminates  on  the 
d  isposition  of  all  of  the  assets  in  the 
a  :count  or  the  last  asset  in  the  account 
M  as  mandatory.  In  response  to  this 
o  >mment,  the  final  regulations  clarify 
t  lat  this  rule  is  an  optional  rule  for 
t  xpayers  that  maintain  records  showing 
t  le  disposition  of  assets  in  a  general 
a  >set  account.  The  final  regulations  also 
p  rovide  that  a  taxpayer  adopts  the  rule 
b  Y  reporting  the  gain  or  loss  on  the 
t  xpayer's  income  tax  return  for  the 
taxable  year  in  which  the  disposition  of 
all  of  the  assets,  or  the  last  asset,  in  the 
general  asset  account  occurs. 

i  Qualifying  Dispositions.  Under  the 
oposed  regulations,  a  qualifying 
sposition  of  an  asset  in  a  general  asset 
account  occurs  when  the  asset  is 


disposed  of  as  a  direct  result  of  a 
cessation,  termination,  curtailment,  or 
disposition  of  a  business,  manufacturing 
or  other  income  producing  process, 
operation,  facility,  plant,  or  other  unit 
(other  than  by  transfer  to  a  supplies, 
scrap,  or  similar  account).  One 
commentator  recommended  that  the  ■ 
final  regulations  should  provide  an 
example  showing  that  the  sale  of  an 
undivided  interest  in  mineral  property, 
along  with  the  related  operating 
equipment,  is  a  curtailment  of  a 
taxpayer's  business  and,  thus, 
constitutes  a  qualifying  disposition.  A 
curtailment  was  intended  to  be  limited 
to  a  genuine  business  contraction  and 
not  to  include  transactions  involving  the 
sale  of  an  undivided  interest,  other  than 
the  taxpayer's  entire  interest  in  assets. 
To  avoid  any  further  misinterpretation, 
the  final  regulations  delete  the  term 
"curtailment."  The  final  regulations  also 
clarify  that  a  taxpayer  adopts  the  rule  to 
terminate  general  asset  account 
treatment  for  an  asset  in  a  qualifying 
disposition  by  reporting  the  gain,  loss, 
or  other  deduction  on  the  taxpayer's 
income  tax  return  for  the  taxable  year  in 
which  the  qualifyim!  disposition  occurs. 

Anti-abuse  rule.  The  final  regulations 
add  examples  of  transactions  subject  to 
the  anti-abuse  rule. 

Election.  Some  commentators  noted 
that  the  proposed  regulations  do  not 
address  whether  the  election  is  made  by 
the  common  parent  corporation  or  each 
member  of  an  affiliated  group,  by  a 
partnership  or  its  partners,  or  by  an  S 
corporation  or  the  S  corporation 
shareholders.  The  final  regulations 
clarify  that  the  election  is  made  by  each 
member  of  an  affiliated  group,  by  the 
partnership,  or  by  the  S  corporation, 
respectively. 

'The  proposed  regulations  provide  that 
the  election  to  apply  the  regulations 
generally  is  binding  on  the  taxpayer  for 
computing  taxable  income  as  well  as 
computing  alternative  minimum  taxable 
income.  A  commentator  suggested  that 
the  final  regulations  should  allow 
taxpayers  the  option  to  make  the 
election  for  either  the  regular  income 
tax,  the  alternative  minimum  tax,  or 
both.  This  rule  was  not  adopted  because 
of  the  separate  and  parallel  nature  of  the 
regular  tax  and  alternative  minimum  tax 
systems.  Except  as  otherwise  provided 
by  statute  or  regulations,  all  Code 
provisions  that  apply  in  determining  the 
regular  taxable  income  of  a  taxpayer 
also  apply  in  determining  the 
alternative  minimum  taxable  income  of 
the  taxpayer.  The  final  regulations  have 
not  been  expanded  to  include  any 
exceptions.  Consequently,  an  election  to 
apply  secticn  168(i)(4)  for  determining 
regular  taxable  income  also  applies  for 


determining  alternative  minimum 
taxable  income.  Therefore,  the  language 
"as  well  as  alternative  minimum  taxable 
income"  in  the  proposed  rule  is 
redundant  and  has  been  deleted  from 
the  final  regulations. 

Effective  Date.  For  assets  placed  in 
service  after  December  31, 1986,  in 
taxable  years  ending  before  the  effective 
date  of  the  final  regulations,  one 
commentator  recommended  that  the 
final  regulations  should  provide  a 
retroactive  election  or,  alternatively,  a 
prospective  election.  Another 
commentator  also  requested  a  provision 
allowing  a  prospective  election.  The 
final  regulations  retain  the  rule  of  the 
proposed  regulations  that,  for  prior 
periods,  a  taxpayer  may  use  any 
reasonable  method  that  is  consistently 
applied  to  the  taxpayer's  general  asset 
accounts. 

Dates 

The  final  regulations  are  efiioctive  for 
property  placed  in  service  in  taxable 
years  ending  on  or  after  October  11, 
1994.  For  property  placed  in  service 
after  December  31, 1986,  in  taxable 
years  ending  before  October  11, 1994. 
the  IRS  will  allow  any  reasonable 
method  that  is  consistently  applied  to 
the  taxpayer's  general  asset  accounts. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  hitemal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Kathleen  Reed.  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries),  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects 

26  CFR  Parti 

Income  taxes.  Reporting  and 
lecmdkeeping  requirements. 


26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1-4NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Auduuity:  26  U.S.C  7805  •  •  • 

Section  1.168(i)-l  also  issued  under 
26  U.S.C  168(i)(4).  *  •  • 

Par.  2.  Section  1.56(g}-l  is  amended 
by  adding  a  sentence  at  the  end  of 
paragraph  (b),  introductory  text,  to  read 
as  follows: 

f  1-56(g)-1    Adjusted  current  earnings. 

•  •        •        •        » 

(b)  •  •  *  See  §  1.168(i)-l(k)  for  an 
election  to  use  general  asset  accounts. 

*  •        •        *        • 

Par.  3.  Sections  1.168(i)-0  and 
1.168(i)-l  are  added  to  read  as  follows: 

fl.168<lH)   Table  of  contMits  for  the 
general  asset  accoimt  rules. 

This  section  lists  the  major 
paragraphs  contained  in  §  l.l68(i)-l. 

S1>168(i>-1    Genefsl  asset  accounts. 

(a)  Scope. 

(b)  Definitions. 

(1)  Unadjusted  depreciable  basis. 

(2)  Unadjusted  depreciable  basis  of 
the  general  asset  account. 

(3)  Adjusted  depreciable  basis  of  the 
general  asset  account. 

(4)  Expensed  cost. 

(c)  Establishment  of  general  asset 

accounts. 

(1)  Assets  eligible  for  general  asset 
accounts. 

(i)  General  rules. 

(ii)  Special  rules  for  assets  generating 
foreign  source  income. 

(2)  Grouping  assets  in  general  asset 
accounts. 

(i)  General  rules, 
(ii)  Special  rules. 

(d)  Determination  of  depreciation 

allowance. 

(1)  In  general. 

(2)  Special  rule  for  passenger 
automobiles. 

(e)  Disposition  of  an  asset  from  a  general 

asset  account.  • 

(1)  Scope. 

(2)  General  rules  for  a  disposition, 
(i)  No  immediate  recovery  of  basis, 
(ii)  Treatment  of  amount  realized, 
(iii)  Effect  of  disposition  on  a  general 

asset  account. 


(iv)  Coordination  with  nonrecognition 

provisions, 
(v)  Examples. 
(3)  Special  rules, 
(i)  In  general, 
(ii)  Disposition  of  all  assets  remaining 

in  a  general  asset  account, 
(iii)  Disposition  of  an  asset  in  a 

qualifying  disposition, 
(iv)  Transactions  subject  to  section 

168(i)(7). 
(v)  Anti-abuse  rule. 

(f)  Assets  generating  foreign  source 

income. 

(1)  In  general. 

(2)  Source  of  ordinary  income,  gain, 
or  loss. 

(i)  Source  determined  by  allocation 
and  apportionment  of  depreciation 
allowed. 

(ii)  Formula  for  determining  foreign 
source  income,  gain,  or  loss. 

(3)  Section  904(d)  separate  categories. 

(g)  Assets  subject  to  recapture, 
(h)  Changes  in  use. 

(1)  Conversion  to  personal  use. 

(2)  Other  changes  in  use. 

(i)  Identification  of  disposed  or 

converted  asset. 
(j)  Effect  of  adjustments  on  prior 

dispositions, 
(k)  Election. 

(1)  Irrevocable  election. 

(2)  Time  for  making  election. 

(3)  Manner  of  malting  election. 
(1)  Effective  date. 

f  l.ieaOH    General  asset  accounts. 

(a)  Scope.  This  section  provides  rules 
for  general  asset  accounts  under  section 
168(i)(4).  The  provisions  of  this  section 
apply  only  to  assets  for  which  an 
election  has  been  made  under  paragraph 
(k)  of  this  section. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Unadjusted  depreciable  basis  is 
the  basis  of  an  asset  for  purposes  of 
section  1011  without  regard  to  any 
adjustments  described  in  sections 
1016(a)(2)  and  (3). 

(2)  Unadjusted  depreciable  basis  of 
the  general  asset  account  is  the  sum  of 
the  unadjusted  depreciable  bases  of  all 
assets  included  in  the  general  asset 
account. 

(3)  Adjusted  depreciable  basis  of  the 
general  asset  account  is  the  unadjusted 
depreciable  basis  of  the  general  asset 
account  less  the  adjustments  to  basis 
described  in  sections  1016(a)(2)  and  (3). 

(4)  Expensed  cost  is  the  amount  of 
any  allowable  credit  or  deduction 
treated  as  a  deduction  allowable  for 
depreciation  or  amortization  for 
purposes  of  section  1245  (for  example, 
a  credit  allowable  under  section  30  or  a 
deduction  allowable  under  section  1 79. 
179A.  orl90). 
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(c)  Establishment  of  general  asset 
accounts — (1)  Assets  eligible  for  general 
asset  accounts — (i)  General  rules.  Assets 
that  are  subject  to  either  the  general 
depreciation  system  of  section  168(a)  or 
the  alternative  depreciation  system  of 
section  168(g)  may  be  accounted  for  in 
one  or  more  general  asset  accounts.  An 
asset  may  be  included  in  a  general  asset 
account  only  to  the  extent  of  the  asset's 
unadjusted  depreciable  basis  (for 
example,  if.  in  1995,  a  taxpayer  places 
in  service  an  asset  that  costs  $20,000 
and  elects  under  section  179  to  expense 
$17,500  of  that  asset's  cost,  the 
unadjusted  depreciable  basis  of  the  asset 
is  $2,500  and,  therefore,  only  $2,500  of 
the  asset's  cost  may  be  included  in  a 
general  asset  account).  However,  an 
asset  is  not  to  be  included  in  a  general 
asset  account  if  the  asset  is  used  both  in 
a  trade  or  business  (or  for  the 
production  of  income)  and  in  a  personal 
activity  at  any  time  during  the  taxable 
year  in  which  the  asset  is  first  placed  in 
service  by  the  taxpayer. 

(ii)  Special  rules  for  assets  generating 
foreign  source  income — (A)  Assets  that 
generate  foreign  source  income,  both 
United  States  and  foreign  source 
income,  or  combined  gross  income  of  a 
FSC  (as  defined  in  section  922),  DISC 
(as  defined  in  section  992(a)),  or 
possessions  corporation  (as  defined  in 
section  936)  and  its  related  supplier, 
may  be  included  in  a  general  asset 
account  if  the  requirements  of  paragraph 
(c)(2)(i)  of  this  section  are  satisfied.  If. 
however,  the  inclusion  of  these  assets  in 
a  general  asset  account  results  in  a 
substantial  distortion  of  income,  the 
Commissioner  may  disregard  the 
general  asset  account  election  and  make 
any  reallocations  of  income  or  expense 
necessary  to  clearly  reflect  income. 

(B)  A  general  asset  account  shall  be 
treated  as  a  single  asset  for  purposes  of 
applying  the  rules  in  §  1.861-  9T(g)(3) 
(relating  to  allocation  and 
apportionment  of  interest  expense 
under  the  asset  method).  A  general  asset 
account  that  generates  income  in  more 
than  one  grouping  of  income  (statutory 
and  residual)  is  a  multiple  category 
asset  (as  defined  in  §  1.861-9T(g)(3){ii)). 
and  the  income  yield  from  the  general 
asset  account  must  be  determined  by 
applying  the  rules  for  multiple  category 
assets  as  if  the  general  asset  account 
were  a  single  asset. 

(2)  Grouping  assets  in  general  asset 
accounts--{i)  General  rules.  If  a 
taxpayer  makes  the  election  under 
paragraph  (k)  of  this  section,  assets  that 
are  subject  to  the  election  are  grouped 
into  one  or  more  general  asset  accounts. 
Assets  that  are  eligible  to  be  grouped 
into  a  single  general  asset  account  may 
be  divided  into  more  than  one  general 
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a  iset  account.  Each  general  asset 

a  :count  must  include  only  assets  that — 

(A)  Have  the  same  asset  class  (for 

fi  irther  guidance,  see  Rev.  Proc.  87-56, 
1B87-2  C.B.  674, and 
§J601.601(d){2)(ii)(b)  of  this  chapter); 

(B)  Have  the  same  applicable 
c  ^preciation  method; 

lO  Have  the  same  applicable  recovery 
psriod; 

(D)  Have  the  same  applicable 
onvention-.and 

(E)  Are  placed  in  service  by  the 
ti  xpayer  in  the  same  taxable  year. 

(ii)  Special  rules.  In  addition  to  the 
g  sneral  rules  in  paragraph  (c)(2)(i)  of 
t  lis  section,  the-following  rules  apply 

V  hen  establishing  general  asset 
a  :counts — 

(A)  Assets  without  an  asset  class,  but 

V  ith  the  same  characteristics  described 
i  1  paragraphs  (c)(2)(i)(B),  (C),  (D),  and 

( I)  of  this  section,  may  be  grouped  into 
a  general  asset  account; 

(B)  Assets  subject  to  the  mid-quarter 
c  invention  may  only  be  grouped  into  a 
g  sneral  asset  account  with  assets  that 

a  re  placed  in  service  in  the  same  quarter 

0  f  the  taxable  year 

(C)  Assets  subject  to  the  mid-month 

c  anvQntion  may  only  be  grouped  into  a 
g  sneral  asset  account  with  assets  that 
a  re  placed  in  service  in  the  same  month 
c  f  the  taxable  year;  and 

(D)  Passenger  automobiles  for  which 

1  le  depreciation  allowance  is  limited 

I  nder  section  280F(a)  must  be  grouped 
i  ito  a  separate  general  asset  account, 
(d)  Determination  of  depreciation 

<  llowance — (1)  In  general.  Depreciation 
■lowances  are  determined  for  each 

j  eneral  asset  account  by  using  the 
i  pplicable  depreciation  method, 
I  jcovery  period,  and  convention  for  the 
{ ssets  in  the  account.  The  depreciation 
( Ilowanoes  are  recorded  in  a 

<  epreciation  reserve  account  for  each 

j  eneral  asset  account.  The  allowance  for 

<  epreciation  under  this  section 

<  onstitutes  the  amount  of  depreciation 
i  llowable  under  section  167(a). 

(2)  Special  rule  for  passenger 
I  utomobiles.  For  purposes  of  applying 
j  ection  280F(a),  the  depreciation 
i  llowance  for  a  general  asset  account 
i  stablished  for  passenger  automobiles  is 
imited  for  each  taxable  year  to  the 
I  mount  prescribed  in  section  280F(a) 
I  nultiplied  by  the  excess  of  the  number 
I  if  automobiles  originally  included  in 
he  account  over  the  number  of 
I  utomobiles  disposed  of  during  the 
axable  year  or  in  any  prior  taxable  year 
n  a  transaction  described  in  paragraph 
e)(3)(iii)  (disposition  of  an  asset  in  a 
ualifying  disposition),  (e)(3)(iv) 
transactions  subject  to  section 
68(i)(7)),  (e)(3Kv)  (anti-abuse  rule),  (g) 
assets  subject  to  recapture),  or  (hKl) 


(conversion  to  personal  use)  of  this 
section. 

(e)  Disposition  of  an  asset  from  a 
general  asset  account — (1)  Scope.  This 
paragraph  (e)  provides  rules  applicable 
to  dispositions  of  assets  included  in  a 
general  asset  account.  For  purposes  of 
this  paragraph  (e).  an  asset  in  a  general 
asset  account  is  disposed  of  when 
ownership  of  the  asset  is  transferred  or 
when  the  asset  is  permanently 
withdrawn  from  use  either  in  the 
taxpayer's  trade  or  business  or  in  the 
production  of  income.  A  disposition 
includes  the  sale,  exchange,  retirement, 
physical  abandonment,  or  destruction  of 
an  asset  A  disposition  also  occurs  when 
an  asset  is  transferred  to  a  supplies, 
scrap,  or  similar  account  A  disposition 
does  not  include,  however,  the 
retirement  of  a  structural  component  of 
real  property. 

(2)  General  rules  for  a  disposition — (i) 
No  immediate  recovery  of  basis. 
Immediately  before  a  disposition  of  any 
asset  in  a  general  asset  account,  the 
asset  is  treated  as  having  an  adjusted 
basis  of  zero  for  purposes  of  section 
1011.  Therefore,  no  loss  is  realized  upon 
the  disposition  of  an  asset  from  the 
general  asset  account.  Similarly,  where 
an  asset  is  disposed  of  by  transfer  to  a 
supplies,  scrap,  or  similar  account,  the 
basis  of  the  asset  in  the  supplies,  scrap, 
or  similar  account  will  be  zero. 

(ii)  Treatment  of  amount  realized. 
Any  amount  realized  on  a  disposition  is 
recognized  as  ordinary  income 
(notwithstanding  any  other  provision  of 
subtitle  A  of  the  Internal  Revenue  Code 
(Code))  to  the  extent  the  sum  of  the 
unadjusted  depreciable  basis  of  the 
general  asset  account  and  any  expensed 
cost  (as  defined  in  paragraph  (b)(4)  of 
this  section)  for  assets  in  the  account 
exceeds  any  amounts  previously 
recognized  as  ordinary  income  upon  the 
disposition  of  other  assets  in  the 
account.  The  recognition  and  character 
of  any  excess  amount  realized  are 
determined  under  other  applicable 
provisions  of  the  Code  (other  tlian 
sections  1245  and  1250  or  provisions  of 
the  Code  that  treat  gain  on  a  disposition 
as  subject  to  section  1245  or  1250). 

(iii)  Effect  of  disposition  on  a  general 
asset  account.  The  unadjusted 
depreciable  basis  and  the  depreciation 
reserve  of  the  general  asset  account  are 
not  affected  as  a  result  of  a  disposition 
of  an  asset  from  the  general  asset 
account 

(iv)  Coordination  with  nonrecognition 
provisions.  For  purposes  of  determining 
the  basis  of  an  asset  acquired  in'  a 
transaction  described  in  paragraph 
(e)(3)(iii)(B)(4)  of  this  section  (relating  to 
certain  nonrecognition  provisions),  the 
amount  of  ordinary  income  recognized 


under  this  paragraph  (e)(2)  is  treated  as 
the  amount  of  gain  recognized  on  the 
disposition. 

(v)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (e)(2). 

Example  1.  (i)  R,  a  calendar-year 
corporation,  maintains  one  general  asset 
account  for  ten  machines.  The  machines  cost 
a  total  of  SI  0.000  and  were  placed  in  service 
in  June  1995.  Of  the  ten  machines,  one 
machine  costs  M.200  and  nine  machines  cost 
a  total  of  Si  .800.  Assume  this  general  asset 
account  has  a  depreciation  method  of  200 
percent  declining  balance,  a  recovery  period 
of  5  years,  and  a  half-year  convention.  /?  does 
not  make  a  section  179  election  for  any  of  the 
machines.  As  of  January  1, 1996.  the 
depreciation  reserve  of  the  account  is  S2,000 
((($10.000- SO)  X40%)/2J. 

(ii)  On  February  8, 1996,  /?  sells  the 
machine  that  cost  S8,200  to  an  unrelated 
party  for  $9,000.  Under  paragraph  (e)(2)(i)  of 
this  section,  this  machine  has  an  adjusted 
l>asis  of  zero. 

(iii)  On  its  1996  tax  return,  R  recognizes 
the  amount  realized  of  S9,000  as  ordinary 
income  because  such  amount  does  not 
exceed  the  unadjusted  depreciable  basis  of 
the  general  asset  account  (S10,000),  plus  any 
expensed  cost  for  assets  in  the  account  (SO), 
less  amounts  previously  recognized  as 
ordinary  income  (SO).  Moreover,  the 
unadjusted  depreciable  basis  and 
depreciation  reserve  of  the  account  are  not 
affected  by  the  disposition  of  the  machine. 
Thus,  the  depreciation  allowance  for  the 
account  in  1996  is  $3,200 
((SIO.OOO  -  S2.000)x40%). 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1.  In  addition,  on  June  4, 1997,  R 
sells  seven  machines  to  an  unrelated  party 
for  a  total  of  Sl.lOO.  In  accordance  with 
paragraph  (e)(2)(i)  of  this  section,  these 
machines  have  an  adjusted  basis  of  zero. 

(ii)  On  its  1997  tax  return.  R  recognizes 
$1,000  as  ordinary  income  (the  unadjusted 
depreciable  basis  of  $10,000,  plus  the 
expensed  cost  of  $0,  less  the  amount  of 
S9.000  previously  recognized  as  ordinary 
income).  The  recognition  and  character  of  the 
excess  amount  realized  of  SlOO 
(Sl.lOO-Sl.OOO)  are  determined  under 
applicable  provisions  of  the  Code  other  than 
section  1245  (such  as  section  1231). 
Moreover,  the  unadjusted  depreciable  basis 
and  depreciation  reserve  of  the  account  are 
not  affected  by  the  disposition  of  the 
machines.  Thus,  the  depreciation  allowance 
for  the  account  in  1997  is  $1,920 
((SI  0,000  -  S5,200)x40%). 

(3)  Special  rules— {i)  In  general.  This 
paragraph  (e)(3)  provides  the  rules  for 
terminating  general  asset  account 
treatment  upon  certain  dispositions. 
While  the  rules  under  paragraphs 
(e)(3)(ii)  and  (iii)  of  this  section  are 
optional  rules,  the  rules  under 
paragraphs  (e)(3)(iv)  and  (v)  of  this 
section  are  mandatory  rules.  A  taxpayer 
applies  paragraph  (e)(3)(ii)  or  (iii)  of  this 
section  by  reporting  the  gain,  loss,  or 
other  deduction  on  the  taxpayer's  timely 


filed  (including  extensions)  income  tax 
return  for  the  taxable  year  in  which  the 
disposition  occurs.  For  purposes  of 
applying  paragraph  (e)(3)(iii)  through  (v) 
of  this  section,  see  paragraph  (i)  of  this 
section  for  identifying  the  unadjusted 
depreciable  basis  of  a  disposed  asset. 

fii)  Disposition  of  all  assets  remaining 
in  a  general  asset  account— {A) 
Optional  termination  of  a  general  asset 
account.  Upon  the  disposition  of  all  of 
the  assets,  or  the  last  asset,  in  a  general 
asset  account,  a  taxpayer  may  apply  this 
paragraph  (e)(3)(ii)  to  recover  the 
adjusted  depreciable  basis  of  the  general 
asset  account  (rather  than  having 
paragraph  (e)(2)  of  this  section  apply). 
Under  this  paragraph  (e)(3){ii).  the 
general  asset  account  terminates  and  the 
amount  of  gain  or  loss  for  the  general 
asset  account  is  determined  under 
section  1001(a)  by  taking  into  account 
the  adjusted  depreciable  basis  of  the 
general  asset  account  at  the  time  of  the 
disposition.  The  recognition  and 
character  of  the  gain  or  loss  are 
determined  under  other  applicable 
provisions  of  the  Code,  except  that  the 
amount  of  gain  subject  to  section  1245 
(or  section  1250)  is  limited  to  the  excess 
of  the  depreciation  allowed  or  allowable 
for  the  general  asset  account,  including 
any  expensed  cost  (or  the  excess  of  the 
additional  depreciation  allowed  or 
allowable  for  the  general  asset  account), 
over  any  amounts  previously  recognized 
as  ordinary  income  under  paragraph 
(e)(2)  of  this  section. 

(B)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (e)(3)(ii). 

Example,  (i)  T,  a  calendar-year  corporation, 
maintains  a  general  asset  account  for  1,000 
calculators.  The  calculators  cost  a  total  of 
$60,000  and  were  placed  in  service  in  1995. 
Assume  this  general  as.set  account  has  a 
depreciation  method  of  200  percent  declining 
balance,  a  recovery  period  of  5  years,  and  a 
half-year  convention.  T  does  not  make  a 
section  179  election  for  any  of  the 
calcu  lators.  In  1 996.  T  sel  Is  200  of  the 
calculators  to  an  unrelated  party  for  a  total 
of  $10,000  and  recognizes  the  $10,000  as 
ordinary  income  in  accordance  with 
paragraph  (e)(2)  of  this  section. 

(ii)  On  March  26. 1997.  Tsells  the 
remaining  calculators  in  the  general  asset 
account  to  an  unrelated  party  for  $35,000.  T 
chooses  to  apply  paragraph  (e)(3)(ii)  of  this 
section.  As  a  result,  the  account  terminates 
and  gain  or  loss  is  determined  for  the 
account. 

(iii)  On  the  date  of  disposition,  the 
adjusted  depreciable  basis  of  the  account  is 
$23,040  (unadjusted  depreciable  basis  of 
$60,000  less  the  depreciation  allowed  or 
allowable  of  $36,960).  Thus,  in  1997,  T 
recognizes  gain  of  $11,960  (amount  realized 
of  $35,000  less  the  adjusted  depreciable  basis 
of  $23,040).  The  gain  of  $11,960  is  subject  to 
section  1245  to  the  extent  of  the  depreciation 


allowed  or  allowable  for  the  account  (plus 
the  expensed  cost  for  assets  in  the  account) 
less  the  amounts  previously  recognized  as 
ordinary  income  ($36,960  -^  $0  -  $10,000  = 
$26,960).  As  a  result,  the  entire  gain  of 
$11,960  is  subject  to  section  1245. 

(iii)  Disposition  of  an  asset  in  a 
qualifying  disposition— (A)  Optional 
determination  of  the  amount  of  gain, 
loss,  or  other  deduction.  In  the  case  of 
a  qualifying  disposition  of  an  asset 
(described  in  paragraph  (e)(3)(iii)(B)  of 
this  section),  a  taxpayer  may  apply  this 
paragraph  (e)(3)(iii)  (rather  than  having 
paragraph  (e)(2)  of  this  section  apply). 
Under  this  paragraph  (e)(3)(iii),  general 
asset  account  treatment  for  the  asset 
terminates  as  of  the  first  day  of  the 
taxable  year  in  which  the  qualifying 
disposition  occurs,  and  the  amount  of 
gain,  loss,  or  other  deduction  for  the 
asset  is  determined  by  taking  into 
account  the  asset's  adjusted  basis.  The 
adjusted  basis  of  the  asset  at  the  time  of 
the  disposition  equals  the  unadjusted 
depreciable  basis  of  the  asset  less  the 
depreciation  allowed  or  allowable  for 
the  asset,  computed  by  using  the 
depreciation  method,  recovery  period, 
and  convention  applicable  to  the 
general  asset  account  in  which  the  asset 
was  included.  The  recognition  and 
character  of  the  gain,  loss,  or  other 
deduction  are  determined  under  other 
applicable  provisions  of  the  Code, 
except  that  the  amount  of  gain  subject 
to  section  1245  (or  section  1250)  is 
hmited  to  the  lesser  of — 

(1)  The  depreciation  allowed  or 
allowable  for  the  asset,  including  any 
expensed  cost  (or  the  additional 
depreciation  allowed  or  allowable  for 
the  asset);  or 

(2)  The  excess  of — 

(i)  The  original  unadjusted 
depreciable  basis  of  the  general  asset 
account  plus,  in  the  case  of  section  1245 
property  originally  included  in  the 
general  asset  account,  any  expensed 
cost;  over 

[ii]  The  cumulative  amounts  of  gain 
previously  recognized  as  ordinary 
income  under  either  paragraph  (e)(2)  of 
this  section  or  section  1245  (or  section 
1250). 

(B)  Qualifying  dispositions.  A 
qualifying  disposition  is  a  disposition  - 
that  does  not  involve  all  the  assets,  or 
the  last  asset,  remaining  in  a  general 
asset  account  and  that  is — 

(1)  A  direct  resuh  of  a  fire,  storm, 
shipwnreck,  or  other  casualty,  or  from 
theft; 

{2)  A  charitable  contribution  for 
which  a  deduction  is  allowable  under 
section  170; 

[3]  A  direct  result  of  a  cessation, 
termination,  or  disposition  of  a 
business,  manufacturing  or  othw 
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income  producing  process,  operation, 
facility,  plant,  or  other  unit  (other  than 
by  traiufer  to  a  supplies,  scrap,  or 
similar  acooiut);  or 

(4)  A  transaction,  other  than  a 
transaction  described  in  paragraph 
(e)(3)(iv)  of  this  section  (pertaining  to 
transactions  subject  to  section  168(i)(7)), 
to  which  a  nonrecognition  section  of  the 
Code  applies  (determined  without 
regard  to  this  section),  such  as  section 
1031  or  1033. 

(C)  Effect  of  a  qualifying  disposition 
on  a  general  asset  account  If  the 
taxpayer  applies  this  paragraph 
(e)(3)(iii)  to  a  qualifying  disposition  of 
an  asset,  then — 

(1)  The  asset  is  removed  from  the 
general  asset  account  as  of  the  first  day 
of  the  taxable  year  in  which  the 
qualifying  disposition  occurs; 

(2)  The  unadjusted  depreciable  basis 
of  the  general  asset  account  is  reduced 
by  the  unadjusted  depreciable  basis  of 
the  asset  as  of  the  first  day  of  the  taxable 
year  in  whidi  the  disposition  occurs; 

(3)  Tlie  depreciation  reserve  of  the 
general  asset  account  is  reduced  by  the 
depreciation  allowed  or  allowable  for 
the  asset  as  of  the  end  of  the  taxable 
year  immediately  preceding  the  year  of 
disposition,  computed  by  using  the 
depreciation  method,  recovery  period, 
and  convention  applicable  to  the 
general  asset  account  in  which  the  asset 
was  included;  and 

{4)  For  purposes  of  determining  the 
amount  of  gain  realized  on  subsequent 
dispositions  that  is  subject  to  ordinary 
income  treatment  under  paragraph 
(e)(2y(ii)  of  this  section,  the  amount  of 
any  expensed  cost  with  respect  to  the 
asset  is  disregarded. 

(D)  Example.  The  provisions  of  this 
paragraph  (e)(3)(iii)  are  illustrated  by 
the  following  example. 

Example,  [i]  Z,  a  cah;ndar-year  corporation, 
maintains  one  general  asset  accoiuit  for  12 
machines.  Each  machine  costs  S15.000  and 
was  placed  in  service  in  1995.  Of  the  12 
machines,  nine  machines  that  cost  a  total  of 
S135J000  are  used  in  Z's  Kentucky  plant,  and 
three  machines  that  cost  a  total  of  S45,0OO  are 
used  mZ's  Otiio  plant  Assume  this  general 
asset  accomU  has  ■  depreciation  method  of 
200  percent  declining  balance,  a  recovery 
period  of  5  years,  and  a  half-year  convention. 
Z  does  not  make  a  section  179  election  for 
any  of  the  machines.  As  of  January  1, 1997, 
the  depreciation  reserve  for  the  account  is 
S93.600. 

(ii)  On  May  27, 1997,  Z  sells  its  entire 
manufacturing  plant  in  Ohio  to  an  uIu^elated 
party.  The  saies  proceeds  allocated  to  each  of 
the  three  machines  at  the  Ohio  plant  is 
55,000.  Because  this  traosaction  is  a 
quali^iiig  disposition  under  paragraph 
(c)(3)(iii)(B)(3i  of  this  section,  Z  chooses  to 
apply  paragraph  (e}(3)(iii)  of  this  section. 

(iii)  For  Z's  1997  return,  the  depreciation 
allowance  for  the  account  is  computed  as 


folows.  As  of  December  31, 1996,  the 
depreciation  allowed  or  allowable  far  the 
thise  machines  at  the  Ohio  pUmt  i«  SZ3.400. 
Thus,  as  of  lanuary  1, 1997.  the  unadyirted 

depreciabie  basis  of  the  account  i«  reduced 
hep  SiaO.OOD  to  S135,O00  (SI 80,000  less  the 
uindiusted  depreciable  basis  of  S45.000  iior 
thi  three  machines],  and  the  depreciation 
reserve  of  the  account  is  decreased  from 
SS»  ,600  to  $70,200  ($93 ,600  less  the 
depreciation  allovred  or  allowable  of  $23,400 
foe  the  three  machines  as  of  December  31, 
19$6).  Consequently,  the  depreciation 
allb%«aace  ibr  the  account  in  1997  is  S2S.d20 
{[i  135,000  -  S7O.2O0)  x40%]. 

iv)  For  Z's  1997  return,  gain  or  loss  for 
ea  h  of  the  three  machines  at  the  Ohio  plant 
is  leterrained  as  follows.  The  depreciation 
all  )wed  or  allowable  in  1997  for  each 
mi  chine  is  $1 ,4  W  ((($1 5,000  -  $7,800)  x 
40  %i]  I  2\.  TUuri,  the  adjusted  basis  of  each 
m]  chine  under  section  101 1  is  S5.760  (the 
ad  ustod  depreciable  basis  of  S7,200  removed 
frcxn  the  account  less  the  depreciation 
albwedorailowableofS1.440in  1997).  As 
a  I  ;sult,  the  loss  recognized  in  1997  for  each 
mi  chine  is  $760  (S5.000  -  $5,760),  which  is 
su  )ie€t  to  section  1231. 

iv)  Transactions  subject  to  section 
It  8(i)(7).  If  an  asset  in  a  general  asset 
ac  zowat  is  transferred  in  a  transaction 
described  in  section  168(i)(7)(B) 
(pertaining  to  treatment  of  transferees  in 
certain  nonrecognition  transactions),  the 
transferor  must  remove  the  transferred 
as  set  from  the  general  asset  account  as 
of  the  first  day  of  the  taxable  year  in 
vvnich  the  transaction  occurs.  In 
ac  dition,  the  adjustments  to  the  general 
as  ;et  account  described  in  paragraph 
(e  (3)(iii)(Q(2)  through  (4)  of  this 
se  ::lion  must  be  made.  The  transferee  is 
b<  und  by  the  transferor's  election  under 
p<  ragraph  (k)  of  this  section  with 
re  spect  to  so  much  of  the  asset's  basis 
in  the  hands  of  the  transferee  as  does 
n(  t  exceed  the  asset's  adjusted  basis  in 
tk  i  hands  of  the  transferor.  If  all  of  the 
a:  sets,  or  the  last  asset,  in  a  general  asset 
ac  count  are  transferred,  the  transferee's 
hi  sis  in  the  assets  or  asset  transferred  is 
e(  ual  to  the  adjusted  depreciable  basis 
ol  the  general  asset  account  as  of  the 
b«  ginning  of  the  transferor's  taxable  year 
ir  which  the  transaction  occiirs. 
d(  creased  by  the  amount  of  depredation 
al  ocable  to  the  transferor  for  the  year  of 
tl:  B  transfer. 

(v)  Anti-abuse  ni/e— (A)  In  general.  If 
ai  asset  in  a  general  asset  account  is 
d  sposed  of  by  a  taxpayer  in  a 
tr  insaction  described  in  paragraph 
(e  (3)(v)(B)  of  this  section,  general  asset 
a(  count  treatment  for  the  asset 
te  rminates  as  of  the  first  day  of  the 
ta  Kable  year  in  which  the  disposition 
o<  curs.  Consequently,  the  taxpayer  must 
d  itemiine  the  amount  of  gain.  loss,  or 
o  her  deduction  attributable  to  the 
d  sposition  in  the  manner  described  in 
p  tragraph  (e)(3Kiii){A)  of  this  section 


UMI 


(notwithstanding  that  paragraph 
(e)(3)(iii)(A)  of  this  section  is  an 
optional  rule)  and  must  make  the 
adjustments  to  the  general  asset  account 
described  in  paragraph  (e)(3)(iii)tQ(l) 
through  (4)  of  this  section. 

(B)  Abusive  transactions.  A 
transaction  is  described  in  this 
paragraph  (e)(3KvKB)  if  the  transaction 
is  not  described  in  paragraph  (eK3Xiv) 
of  this  section  and  the  transaction  is 
entered  into,  or  made,  with  a  principal 
purpose  of  achieving  a  tax  beneHt  or 
result  that  would  not  be  available  absent 
an  election  under  this  section.  Examples 
of  these  types  of  transactions  include — 

(i)  A  transaction  entered  into  with  a 
principal  purpose  of  shifdng  income  or 
dedtictions  among  taxpayers  in  a 
manner  that  would  not  be  possible 
absent  an  election  vmder  this  section  in 
order  to  take  advantage  of  differing 
effective'tax  rates  among  the  taxpayers: 
or 

(2)  An  election  made  under  this 
section  with  a  principal  purpose  of 
disposing  of  an  asset  from  a  general 
asset  account  in  artier  to  util^  an 
expiring  net  operating  loss  or  credit. 
The  fact  that  a  taxpayer  with  a  net 
operating  loss  carrj-over  or  a  cretiit 
carryover  transfers  an  asset  to  a  related 
person  or  transfers  an  asset  pursuant  to 
an  arrangement  where  the  asset 
continues  to  be  used  (or  is  available  for 
use)  by  the  taxpayer  pursuant  to  a  lease 
(or  otherwise)  indicates,  absent  strong 
evidence  to  the  contrary,  that  the 
transaction  is  described  in  this 
paragraph  (e)(3)(v)(B). 

(0  Assets  generating  foreign  source 
income — (1)  In  general.  This  paragraph 
(f)  provides  the  rules  for  determining 
the  source  of  any  income,  gain,  or  loss 
recognized,  and  the  appropriate  section 
904(d)  separate  limitation  category  or 
categories  for  any  foreign  source 
income,  gain,  or  loss  recognized,  on  a 
disposition  (within  the  meaning  of 
paragraph  (e)(1)  of  this  section)  of  an 
asset  in  a  general  asset  account  that 
consists  of  assets  generating  both  United 
States  and  foreign  source  income.  These 
rules  apply  only  to  a  disposition  to 
which  paragraph  (e)(2)  (general 
disposition  rules).  (e)(3)(ii)  (disposition 
of  all  assets  remaining  in  a  general  asset 
account).  (e)(3)(iii)  (disposition  of  an 
asset  in  a  qualifying  disposition),  or 
(e)(3)(v)  (anti-abuse  rule)  of  this  section 
applies. 

12)  Source  of  ordinary  income,  gain, 
or  loss — {i )  Source  determined  by 
allocation  and  apportionment  of 
depreciation  allowed.  The  amount  of 
any  ordinary  income,  gain,  or  loss  that 
is  recognized  on  the  disposition  of  an 
asset  in  a  general  asset  accoimt  must  be 
apportioned  between  United  States  and 
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foreign  sources  based  on  the  allocation 
and  apportionment  of  the — 

(A)  Depreciation  allowed  for  the 
general  asset  account  as  of  the  end  of 
the  taxable  year  in  which  the 
disposition  occurs  if  paragraph  (e)(2)  of 
this  section  applies  to  the  disposition; 

(B)  Depreciation  allowed  for  the 
general  asset  account  as  of  the  time  of 
the  disposition  if  the  taxpayer  applies  . 
paragraph  (e)(3)(ii)  of  this  section  to  the 
disposition  of  all  of  the  assets,  or  the 


Foreign  Source  Income,  Cain,  or  Ixks 
from  the  Disposition  of  an  Asset 


(3)  Section  904(d)  separate  categories. 
If  the  assets  in  the  general  asset  account 
generate  foreign  source  income  in  more 
than  one  separate  category  under 
section  904(d)(1)  or  another  section  of 
the  Code  (for  example,  income  treated 
as  foreign  source  income  under  section 
904(g)(l0)),  or  under  a  United  States 


Foreign  Source  Income,  Gain,  or  Loss  In  a 
Separate  Category 


(g)  Assets  subject  to  recapture.  If  the 
basis  of  an  asset  in  a  general  asset 
account  is  increased  as  a  result  of  the 
recapture  of  any  allowable  credit  or 
deduction  (for  example,  the  basis 
adjustment  for  the  recapture  amount 
under  section  30(dM2),  50(c)(2), 
179(d)(10).  or  179A(e)(4)),  general  asset 
account  treatment  for  the  asset 
terminates  as  of  the  first  day  of  the 
taxable  year  in  which  the  recaptiire 
event  occurs.  Consequently,  the 
taxpayer  must  remove  the  asset  from  the 
general  asset  account  as  of  that  day  and 
must  make  the  adjustments  to  the 
general  asset  accoimt  described  in 
paragraph  (e)(3}(iii)(C)(2)  through  (4)  of 
this  section. 

(h)  Changes  in  use— (1)  Conversion  to 
personal  use.  An  asset  in  a  general  asset 
account  becomes  ineligible  for  general 
asset  account  treatment  if  a  taxpayer 
uses  the  asset  in  a  personal  activity 
during  a  taxable  year.  Upon  a 
conversion  to  personal  use,  the  taxpayer 
must  remove  the  asset  from  the  general 
asset  account  as  of  the  first  day  of  the 
taxable  year  in  which  the  change  in  use 
occurs  and  must  make  the  adjustments 
to  the  general  asset  accoimt  described  in 


last  asset,  in  the  general  asset  account; 
or 

(C)  Depreciation  allowed  for  the 
disposed  asset  for  only  the  taxable  year 
in  which  the  disposition  occurs  if  the 
taxpayer  applies  paragraph  (e)(3)(iii)  to 
the  disposition  of  the  asset  in  a 
qualifying  disposition  or  If  the  asset  is 
disposed  in  a  transaction  described  in 
paragraph  (e)(3)(v)  (anti-abuse  rule)  of 
this  section. 


Total  Ordinary  Income.  Gain,  or  Loss 
from  Disposition  of  an  Asset 


income  tax  treaty  that  requires  the 
foreign  tax  credit  limitation  to  be 
determined  separately  for  spedHed 
types  of  income,  the  amount  of  "foreign 
source  income,  gain,  or  loss  from  the 
disposition  of  an  asset"  (as  determined 
under  the  formula  in  paragraph  (0(2)(ii) 
of  this  section)  must  be  allocated  and 


Forign  Source  Income,  Gain,  or  Loss  from 
the  Disposition  of  an  Asset 


paragraph  (e)(3}(iii)(C)(2)  through  [4)  of 
this  section. 

(2)  Other  changes  in  use.  [Reserved). 

(i)  Identification  of  disposed  or 
converted  asset.  A  taxpayer  may  use  any 
reasonable  method  that  is  consistently 
applied  to  the  taxpayer's  general  asset 
accounts  for  purposes  of  determining 
the  unadjusted  depreciable  basis  of  a 
disposed  or  converted  asset  in  a 
transaction  described  in  paragraph 
(e}(3)(iii)  (disposition  of  an  asset  in  a 
qualifying  disposition),  (e)(3)(iv) 
(transactions  subject  to  section 
168(i)(7)),  (e)(3)(v)  (anti-abuse  rule),  (g) 
(assets  subject  to  recapture),  or  (h)(1) 
(conversion  to  personal  use)  of  this 
section. 

(j)  Effect  of  adjustments  on  prior 
dispositions.  The  adjustments  to  a 
general  asset  account  under  paragraph 
(e)(3)(iii).  (e)(3)(iv),  (e)(3)(v).  (g),  or 
(h)(1)  of  this  section  have  no  effect  on 
the  recognition  and  character  of  prior 
dispositions  subject  to  paragraph  (e)(2) 
of  this  section. 

(k)  f/ectwn— (1)  Irrevocable  election. 
If  a  taxpayer  makes  an  election  under 
this  paragraph  (k),  the  taxpayer  consents 
to,  and  agrees  to  apply,  all  of  the 
provisions  of  this  section  to  the  assets 


(ii)  Formula  for  determining  foreign 
source  income,  gain,  or  loss.  The 
amount  of  ordinary  income,  gain,  or  loss 
recognized  on  the  disposition  that  shall 
be  treated  as  foreign  source  income, 
gain,  or  loss  must  be  determined  under 
the  formula  in  this  paragraph  (f)(2)(ii). 
For  purposes  of  this  formula,  the 
allowed  depreciation  deductions  are 
determined  for  the  applicable  time 
period  provided  in  paragraph  (0(2)(i)  of 
this  section.  The  formula  is: 

Allowed  Depredation  Deductions  Allo- 
cated and  Apportioned  to  Foreign  Sourxx 
X       Income  Total  Altowed  Depredation  De- 
ductions for  the  General  Asset  Account 
or  for  the  Disposed  Asset  (as  applicable) 


apportioned  to  the  applicable  separate 
category  or  categories  under  the  formula 
in  this  paragraph  (f)(3).  For  purposes  of 
this  formula,  the  allowed  depredation 
deductions  are  determined  for  the 
applicable  time  period  provided  in 
paragraph  (0(2)(i)  of  this  section.  The 
formula  is: 

Allowed  Depredation  Deductions  Allo- 
cated and  Apportioned  to  a  Separate  Cat- 
X     egory  Total  Allowed  Depredation  Deduc- 
tions and  Appmtioned  to  Foreign  Source 
Income 


induded  in  a  general  asset  account. 
Except  as  provided  in  paragraph 
(c)(l)(ii)(A),  (e)(3).  (g).  or  (h)(1)  of  this 
sedion,  an  election  made  under  this 
sedion  is  irrevocable  and  will  be 
binding  on  the  taxpayer  for  computing 
taxable  income  for  the  taxable  year  for 
which  the  election  is  made  and  for  all 
subsequent  taxable  years.  An  eledion 
under  this  paragraph  (k)  is  made 
separately  by  each  person  owning  an 
asset  to  which  this  section  applies  (for 
example,  by  each  member  of  a 
consolidated  group,  at  the  partnership 
level  (and  not  by  the  partner  separately), 
or  at  the  S  corporation  level  (and  not  by 
the  shareholder  separately)), 

(2)  Time  for  making  election.  The 
election  to  apply  this  section  shall  be 
made  on  the  taxpayer's  timely  filed 
(including  extensions)  income  tax 
return  for  the  taxable  year  in  which  the 
assets  included  in  the  general  asset 
account  are  placed  in  service  by  the 
taxpayer. 

(3)  Manner  of  making  election.  In  the 
year  of  election,  a  taxpayer  makes  the 
election  under  this  section  by  typing  or 
legibly  printing  at  the  top  of  the  Form 
4562,  'GENERAL  ASSET  ACCOUNT 
ELECTION  MADE  UNT^l  SECTION 
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168(i)(4),"  or  in  the  manner  provided  for 
on  Fonn  4562  and  its  instructions.  The 
taxpayer  shall  maintain  records  (for 
example,  "General  Asset  Account  #1  - 
all  1995  additions  in  asset  class  00.11 
for-Salt  Lake  Qty,  Utah  facility")  that 
identiiy  the  assets  included  in  each 
general  asset  account,  that  establish  the 
unadjusted  depreciable  basis  and 
depreciation  reserve  of  the  general  asset 
account,  and  that  reflect  the  amount 
realized  during  the  taxable  year  upon 
dispositions  finom  each  general  asset 
account.  (But  see  section  179(c)  and 
§  1.179-5  for  the  recordkeeping 
requirements  for  section  179  property.) 
Hie  taxpayer's  recordkeeping  practices 
should  be  consistently  appUed  to  the 
general  asset  accounts.  If  Form  4562  is 
revised  or  renumbered,  any  reference  in 
this  section  to  that  form  shall  be  treated 
as  a  reference  to  the  revised  or 
renumbered  form. 

(1)  Effective  date.  This  section  applies 
to  depreciable  assets  placed  in  service 
in  taxable  years  ending  on  or  after 
October  11, 1994.  For  depreciable  assets 
placed  in  service  after  December  31, 
1986,  in  taxable  years  ending  before 
October  11, 1994,  the  Internal  Revenue 
Service  will  allow  any  reasonable 
method  that  is  consistently  applied  to 
the  taxpayer's  general  asset  accounts. 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101(0    [Amended] 

Par.  S.  Section  602.101(c)  is  amended 
by  adding  the  entry  "1.168(i)-1....1545- 
1331"  in  numerical  order  to  the  table. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Hevenue. 

Approved:  September  9, 1994 
Leslie  Samuels, 

Assistant  Secretary  of  the  treasury. 
[FR  Doc.  94-24949  Filed  10-7-94i  8:45  am) 
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ACTION:  Final  rule. 


SUMMARY:  EPA  approves  revisions  to  the 
long-term  strategy  of  Colorado's  State 
Implementation  Flan  (SIP)  for  Visibility 
Protection,  as  submitted  by  the 
Governor  with  a  letter  dated  November 
18, 1992.  The  revisions  address 
requirements  to  review  periodically 
and,  if  necessary,  revise  the  long-term 
strategy  for  visibility  protection  for 
states  containing  mandatory  Class  I 
Federal  areas.  EPA  also  corrects  its  error 
in  a  previous  action  on  the  State's 
Visibility  protection  provisions. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  November  10, 1994. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 

Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  VQI,  999 
18th  Street,  suite  500,  Denver, 
Colorado  60202-2405. 
Colorado  Department  of  Health,  Air 
Pollution  Control  Division,  4300 
Cherry  Creek  Drive  South,  Denver, 
Colorado  80222-1530. 
The  Air  and  Radiation  Docket  and 
Information  Center,  401 M  Street, 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  VIH.  (303)  293-1769.     - 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  169A  of  the  Clean  Air  Act ' 
establishes  as  a  National  goal  the 
prevention  of  any  future,  and  the 
remedying  of  any  existing,  impairment 
of  visibility  in  mandatory  Class  I 
Federal  areas  ^  which  impairment 
results  from  man-made  air  pollution. 
Section  169A  called  for  EPA  to,  among 
other  things,  issue  regulations  to  assure 
reasonable  progress  toward  meeting  the 
National  goal,  section  169A(a)(4), 
including  requiring  each  State  with  a 
mandatory  Class  I  Federal  area  to  revise 
its  State  implementation  plan  (SIP)  to 
contain  such  emission  limits,  schedules 
of  compliance  and  other  measures  as 
may  be  necessary  to  make  reasonable 
progress  toward  meeting  the  National 
goal.  Section  169A(b)(2). 


'The  Clean  Air  Act  ("the  Act")  is  codified,  as 
amended,  in  the  U.S.  Code  at  42  U.S.C.  7401.  et  seq. 

'  Mandatory  class  I  Federal  areas  are  certain 
national  parks,  wildernesses  and  international 
parks  described  in  section  162(a).  These  areas  are 
the  responsibility  of  "Federal  land  managers" 
(FLMs).  the  Secretary  of  the  department  with 
authority  over  such  lands.  See  section  302(i)  of  the 
Act 


EPA  promulgated  regulations  that,  in 
broad  outline,  required  affected  States 
to:  (1)  Coordinate  development  of  SIPs 
vdth  appropriate  Federal  land  managers 
(FLMs);  (2)  develop  a  program  to  assess 
and  remedy  visibility  impairment  from 
new  and  existing  sources;  and  (3) 
develop  a  long-term  strategy  to  assure 
reasonable  progress  toward  the  National 
visibility  goal.  45  FR  80084  (December 
2, 1980)  (codified  at  40  CFR  51.300- 
51.307).  The  regulations  provided  for 
the  remedying  of  visibility  impairment 
that  is  reasonably  attributable  to  a  single 
existing  stationary  faciUty  or  small 
group  of  existing  stationary  facilities. 
These  regulations  required  that  the  SIPs 
provide  for  periodic  review  and 
revisions,  as  appropriate,  of  the  long- 
term  strategy  not  less  frequently  than 
every  three  years,  that  the  review 
process  include  consultation  with  the 
appropriate  FLMs  and  that  the  State 
report  to  the  public  and  EPA  a  specified 
assessment  of  its  progress  toward  the 
National  goal  See  40  CFR  51.306(c).       I 

On  July  12, 1985  (50  FR  28544)  and 
November  24, 1987  (52  FR  45132),  EPA 
disapproved  SIPs  of  states  that  failed  to 
comply  with  the  requirements  of,  among 
others,  the  provisions  of  40  CFR  51.302 
(visibiUty  general  plan  requirements), 

51.305  (visibility  monitoring),  and 

51.306  (visibiUty  long-term  strategy). 
EPA  also  incorporated  corresponding 
Federal  plans  and  regulations  into  the 
SIPs  of  these  states  pursuant  to  section 
110(c)(1)  of  the  Act.  The  Governor  of 
Colorado  submitted  a  SIP  revision  for 
visibility  protection  on  December  21, 
1987.  which  met  the  criteria  of  40  CFR 
51.302,  51.305,  and  51.306  and 
consisted  of  five  major  sections:  existing 
impairment,  new  source  review, 
consultation  with  FLMs,  monitoring 
strategy,  and  the  long-term  strategy.  EP/ 
approved  this  SIP  revision  in  an  August 
12, 1988  Federal  Register  notice  (53  FR 
30428],  and  these  revisions  replaced  the 
Federal  plans  and  regulations  in  the 
Colorado  Visibility  SIP. 

On  May  13, 1994,  EPA  announced  its 
proposed  approval  of  revisions  to  the 
long-term  strategy  of  Colorado's  Class  I 
Visibility  SIP  and  revisions  concerning 
the  long-term  strategy  in  the  Colorado 
Air  Quality  Control  Commission's 
(AQCC)  Regulation  No.  3  (59  FR  25002- 
25004).  In  that  proposed  rulemaking 
action,  EPA  described  in  detail  its 
rationale  for  proposing  approval, 
considering  the  specific  factual  issues 
presented.  Rather  than  repeating  that 
entire  discussion  in  this  notice,  it  is 
incorporated  by  reference  here.  Thus, 
the  pubUc  should  review  the  notice  of 
proposed  rulemaking  for  relevant 
background  on  this  final  rulemaking 
action. 


EPA  requested  public  comments  on 
all  aspects  of  the  proposal  (please 
reference  59  FR  25004).  Comments  were 
received  and  are  discussed  below.  This 
final  action  on  the  revisions  to  the  long- 
term  strategy  of  Colorado's  Class  I 
Visibility  SIP  and  revisions  concerning 
the  long-term  strategy  in  Colorado 
AQCC's  Regulation  No.  3  is  unchanged 
fitjm  the  May  13, 1994  proposed 
approval  action. 

n.  Response  to  Public  Comments 

One  oMnmenter  re^)onded  to  EPA's 
request  for  comments  on  its  proposed 
rulemaking.  These  comments  were 
received  on  June  17. 1994.  in  a  letter 
dated  June  12, 1994.  Although  Uie 
comment  period  ended  on  June  13, 
1994,  EPA  is  endeavoring  to  respond  to 
these  comments  i«  an  em>rt  to  facilitate 
the  public's  understanding  of  this 
action. 

On  July  14. 1993.  the  U.&  Forest 
Service  (USPS)  certified  to  the  State  of 
Colorado  the  existrace  of  visibility 
impairment  at  the  Mount  Zirkel 
Wilderness  Area,  a  mandatory  Class  I 
Federal  area  located  in  Colorado.  (See 
July  14. 1993  letter  frtHn  Elizabeth  Estill. 
USPS,  to  Governor  Roy  Romer,  which  is 
included  in  the  dodwt  for  this  action.) 
The  comments  in  fe9|>on8e  to  EPA's 
proposed  approval  of  Colorado's  review 
and  revision  of  its  Long-Tenn  Strategy 
address  concerns  that  Colorado  has  not 
appropriately  responded  to  the  USFS's 
certification. 

More  spedfically.  the  commenter 
asserts  that  EPA's  pn^oosed  approval  of 
the  long-term  strategy  revisi<m  sdc^ed 
by  Colorado  on  November  18. 1992  is 
problematic  because: 

[lit  ignores  numerous  deficiencies  In  the 
State's  efforts  to  implement  the  visibility 
protection  program  since  tliat  time.  In 
particular,  Colorado  has  biled  to  respond  in 
a  timely  or  efi^ective  manner  to  the 
certification  of  visibility  impaiiment  in  tlie 
Mount  Zliiel  Wilderness  Area  that  was  filed 
by  the  U.S.  Forest  Service  on  July  13, 1993. 

The  commenter  asserts  that  EPA  has  a 
duty  to  notify  Uie  State  of  Colorado  that 
its  visibility  protection  plan,  as 
currenUy  being  implonented.  is 
deficient  and  to  explain  what  actions 
are  needed  to  remedy  those  deficiencies. 
The  commenter  recommends  that,  in 
any  event.  EPA  should  attach  conditions 
to  any  final  decision  to  approve  the 
State's  submittal.  In  particular,  the 
commenter  states  that  EPA  must  notify 
the  State  of  Colorado  that  its  next  long- 
term  strateqgy  revision  "must  include 
emission  limitations  representing  the 
best  available  retrofit  technology 
(BART)  and  schedules  for  compliance 
with  BART  in  response  to  the  U.S. 
Forest  Service's  certification  of  visibility 


impairment  in  the  Mount  Zirkel 
Wilderness  Area." 

EPA  does  not  agree  with  the 
commenter  that  the  SIP  revision  that  is 
the  subject  of  this  action  (i.e..  the 
November  18. 1992  Visibility  SIP 
revision  regarding  the  long-term  strategy 
review  and  report)  should  be 
conditioned  with  requirements 
involving  the  Mount  Zirkel  issue  or  tiiat 
the  State's  response  to  the  USFS's 
certification  of  visibility  impairment  for 
tile  Mount  Zirkel  Wilderness  Area 
should  otherwise  affect  the 
approvabihty  of  this  relatively  limited 
action.  The  November  18, 1992 
submittal  was  adopted  prior  to  the  U.S. 
Forest  Service's  certification  of 
impairment  of  Uie  Mount  Zirkel 
Wilderness  Area  on  July  14. 1993. 
Therefore,  EPA  assessed  the  adequacy  of 
the  SIP  revision  relevant  to  the  time  and 
conditions  of  the  submittal  and  found  it 
approvable  (as  discussed  in  further 
detail  in  the  proposed  rulemaking  at  59 
FR  25002-25004.  May  13, 1994). 

EPA  believes  it  would  be 
unreasonable  to  expect  that  the  State's 
long-term  strat^  review  would  address 
circumstances  that  have  not  yet 
ti-anspired,  especially  when  EPA's 
regulations  require  periodic  review  and 
revision,  as  appropriate,  at  least  every 
tiiree  yeare.  See  40  CFR  51.306(c).  Thus, 
the  appUcable  regulatory  scheme  itself 
has  a  buih-in  on-going  assessment  of  the 
State's  progress  in  addressing  visibiUty 
impairment  in  Ught  of  new 
developments  and  circumstances. 

Even  if  the  State's  response  to  the 
USFS's  certification  of  visibiUty 
impairment  at  the  Mount  Ziricel 
Wilderness  Aree  was  within  the  scope 
of  the  this  rulemaking  action,  the 
commenter  has  requested  inappropriate 
relief  in  tfiat  it  presupposes  a  particular 
resuh.  The  commenter  requested  Uiat 
EPA  direct  the  State  to  include  emission 
limitations  representing  BART  in  its 
next  long-term  strategy  review.  While  it 
ultimately  may  be  appropriate  for  the 
State  to  include  emission  limitations  in 
its  next  long-term  strategy  review  and 
revision,  a  necessary  adjunct  to  the 
imposition  of  such  emission  limitations 
is  that  the  State  has  identified  existing 
stationary  fadUties  which  may 
reasonably  be  anticipated  to  cause  or 
contribute  to  visibiUty  impairment  at 
the  Mount  Zirkel  Wilderness  Area.  See 
4GCFR51.302(c)(4)(i). 

Nevertheless,  EPA  is  aware  that 
significant  changes  have  occurred  since 
Uie  November  18. 1992  submittal. 
Further.  EPA  is  concerned  abcHit  the 
visibility  protection  progress  the  State 
makes  between  the  November  18. 1992 
submittal  and  the  next  long-term 
strategy  review  and  revision  due  by 


September  1, 1995.  EPA's  concern  is 
heightened  by  Uie  USFS's  certification 
of  visibiUty  impairment  at  the  Mount 
Zirkel  Wilderness  Area.  The  State's 
interim  efforts  must  be  guided  by  its 
responsibiUty  to  make  reasonable 
progress  tovirard  the  national  visibiUty 
protection  goal.  See.  e.g..  Clean  Air  Act 
section  169A(a)(l)  and  40  CFR 
51.302(c)(2)(i),  51.300(a),  51.306(a)(3) 
and  51.306(c). 

By  finaUzing  Uiis  action,  the  submittal 
of  the  next  long-term  strategy  review 
and  report  is  a  federally-enforceable 
obligation  due  by  S^tember  1, 1995 
(see  59  FR  25003).  Federal  regulations 
(see  40  CFR  51.306)  require  Uie  State  to 
coordinate  with  Uie  FLM  in  its  long- 
tram  strategy  review  process  and  to 
report  on  the  following: 

(1)  The  progress  achieved  in 
remedying  existing  impairment  of 
VisibiUty  in  any  mandatory  Class  I 
Federal  area; 

(2)  The  abiUty  of  the  long-term 
strat^y  to  prevent  future  impairment  of 
VisibiUty  in  any  mandatory  Class  I 
Federal  area; 

(3)  Any  diange  in  visibiUty  since  Uie 
last  such  report; 

(4)  Additional  measures,  including 
the  need  for  SIP  revisimis,  that  may  be 
necessary  to  assure  reasonable  progress 
toward  the  national  visibiUty  goal; 

(5)  The  progress  adiieved  in 
implementing  BART  and  meeting  other 
schedules  set  forth  in  the  long-term 
stifltegy; 

(6)  The  impact  of  any  exemption 
granted  under  section  303; 

(7)  The  need  for  BART  to  remedy 
existing  visibility  impairment  of  any 
integral  vista  listed  in  the  plan  since  Uie 
last  such  report. 

EPA's  r^ulations  call  for  the  State  to 
make  progress  in  remedying  existing 
visibility  impairment  in  mandatory 
Class  I  Federal  areas  and  to  report  on 
measures  that  may  be  necessary  to 
assure  reasonable  progress  toward  the 
national  visibiUty  goal.  The  State  should 
move  expeditiously  to  assess  the 
visibility  impairment  at  the  Mount 
Zirkel  Wilderness  Area.  Further,  the 
State  should  prioritize  its  assessment  by 
examining  the  potential  sources  of 
visibility  impairment  identified  in  the 
USFS's  certification.  The  State's 
assessment  should  be  designed  to 
provide  results  that  can  be  addressed  in 
the  next  long-term  strategy  report,  due 
by  September  1, 1995.  See  Uie  July  29, 
1994  letter  firwn  John  Seitit,  EPA  Office 
of  Air  QuaUty  Planning  and  Standaitls, 
in  response  to  a  letter  from  the 
commenter  to  Mary  Nichols,  EPA 
Assistant  Administrator  for  Air  and 
Radiation.  In  its  letter  to  Mary  Nichols, 
which  was  incorporated  in  its 


UMI 


comments  on  this  action,  the 
commenter  expressed  concerns  about 
the  State's  response  to  the  USPS 
certification. 

EPA  expects  the  State  to  address  the 
U.S.  Forest  Service's  certification  of 
impairment  at  the  ML  Ziricel  Wilderness 
Area  in  its  next  long-term  strategy 
review  and  report,  due  by  September  1, 
1995.  In  order  for  EPA  to  assess  the 
progress  the  State  achieves  in 
remedying  the  existing  visibility 
impairment  at  the  Mt.  Zirkel  Wilderness 
Area,  that  report  should  include  the 
results  to  date  of  the  State's  reasonable 
attribution  study,  results  of  any  other 
relevant  analyses,  and  a  decision  on 
whether  or  not  there  is  adequate 
information  to  determine  if  the  visibility 
impairment  at  Mt.  Zirkel  Wilderness 
Area  is  reasonably  attributable  to  any 
specific  stationary  source/sources.  If  the 
State  concludes  that  it  has  adequate 
information,  it  follows  that  the  State 
should  determine  whether  or  not  the 
impairment  is  attributable  to  specific 
sources.  If  the  State  concludes  that  it 
has  insufficient  information,  the  State 
should  indicate  the  steps  that  are  being 
taken  to  collect  the  necessary 
information  and  by  what  date  such 
information  will  be  available. 

EPA  will  carefully  review  the  State's 
next  long-term  strategy  to  ensure  that  it 
meets  applicable  statutory  and 
regulatory  requirements.  In  the  interim, 
EPA  will  provide  guidance  to  help 
achieve  these  ends.  Finally,  should  EPA 
determine  that  the  State's  visibility 
protection  plan  is  substantially 
inadequate  to  ensure  that  the  applicable 
statutory  and  regulatory  requirements 
are  met,  EPA  has  discretion  to  call  for 
a  revision  to  the  plan  to  correct  the 
inadequacies.  See  Clean  Air  Act  section 
110(k)(5). 

-m.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR 13565-13566). 
In  a  letter  dated  November  18, 1992,  the 
Governor  of  Colorado  submitted  to  EPA 
revisions  to  the  State's  long-term 
strategy  of  the  Class  I  Visibility 
Protection  SIP.  As  described  in  EPA's 
proposed  action  (59  FR  25002-25004, 
May  13, 1994),  these  revisions  were 
made  to  address  the  Federal  and 
Colorado  requirements  to  review  and,  if 
necessary,  revise  the  long-term  strategy 
at  least  every  three  years.  This  submittal 
updates  the  State's  visibility  long-term 
strategy.  Pursuant  to  section  llOO^Kl)  of 
the  Act,  EPA  found  the  submittal  to  be 
complete  and  so  notified  the  Governor 
in  a  letter  dated  January  15. 1993. 

In  this  final  rulemakmg,  EPA 
announces  its  approval  c^  these 
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1  evisions  to  the  Colorado's  long-term 
trategy  of  the  Class  I  Visibility 
'rotection  SIP,  including  revisions  to 
IQCC  Regulation  No.  3.  See  Clean  Air 
id  section  110(k)(3).  The  revisions 
^ere  made  to  adcLress  when  subsequent 
ong-term  strategy  review  and  revision 
eport  cycles  would  occur.  The  revision 
ndicates  that  the  long-term  strategy 
eport  will  be  made  available  by 
September  1  at  least  every  third  year 
ollowing  the  submittal  of  the  previous 
eport.  With  this  final  approval,  the 
ubmittal  of  the  next  report  by 
September  1, 1995  will  be  a  federally- 
nforceable  obligation. 
Regulation  No.  3  was  also  revised  to 
larify  a  discrepancy  with  EPA 
equirements  regarding  the  scope  of 
eview  of  the  long-term  strategy.  TTie 
tate  revised  the  language  to  indicate 
lat  the  long-term  strategy  must  be 
1  eviewed,  among  other  reasons,  to 
(  etermine  "(tlhe  need  for  BART  to 
emedy  existing  impairment  in  an 
ntegral  vista  declared  since  plan 
I  pproval."  This  change  brings  the 
itate's  prograih  into  conformance  with 
PA  regulations.  See  40  CFR 
I  1.306(c)(7).  Declaration  of  an  integral 
^  ista  allows  for  protection  of  visibility 
1  esources  outside  a  mandatory  Class  I 
I  rea  afiiecting  views  from  within  the 

I  rea.  See  40  CFR  51.301(n).  The  State 

J  as  not  identified  any  integral  vistas  at 
lis  time,  but  may  do  so  in  the  future 

I I  its  discretion. 

Finally,  this  SIP  revision  consists  of 
I  eplacing  the  original  long-term  strategy 
with  the  revised  long-term  strategy 
adopted  by  the  State  in  August,  1992. 
the  SIP  revisions  address  when  the 
ong-term  strategy  review  is  to  be 
ompleted,  factors  to  be  assessed  in 
►eriodic  long-term  strategy  reviews,  and 
omponents  of  the  long-term  strategy 
ilan  (e.g.,  existing  impairment, 
trevention  of  future  impairment,  smoke 
nanagement  practices,  FLM 
( lonsultation  and  communication,  and 
I  innual  visibility  data  reports). 
Please  see  EPA's  proposed  rulemaking 
or  further  details  on  the  above  revisions 
59  FR  25002-25004). 
EPA  is  also  correcting,  under  section 
10(k)(6)  of  the  Clean  Air  Act,  the 
trovision  of  40  CFR  52.344(a) 
"Visibility  protection").  In  a  previous 
ulemaking  action,  EPA  should  have 
evised  the  provision  to  indicate  that 
kilorado's  visibility  protection  program 
vras  approved,  except  for  visibility  new 
ource  review  (NSR)  as  it  applied  to 
ertain  industrial  source  categories. 
Vith  this  action,  EPA  corrects 
1 52.344(a)  to  reflect  accurately  die 
tatus  of  program  approval  in  Colorado. 
Please  reference  EPA's  proposed 


rulemaking  for  further  details  on  this 
correction  (59  FR  25002-25004).) 

rv.  Final  Action 

This  document  announces  EPA's  final 
rulemaking  on  the  action  proposed  on 
May  13, 1994  (59  FR  25002).  EPA  is 
taking  final  action  to  approve  the  action 
it  proposed.  See  Clean  Air  Act  section 
110(k)(3).  This  includes  approving 
revisions  to  Colorado  AQCC  Regulation 
No.  3  to  bring  it  into  conformance  with 
Federal  requirements  for  the  long-term 
strategy  and  to  revise  the  reporting 
schedule.  EPA  has  determined  that 
these  revisions  are  consistent  with 
applicable  Federal  requirements  for 
long-term  strategy  review  under  the 
Clean  Air  Act's  visibility  protection 
program  for  mandatory  Class  I  Federal 
areas. 

Further,  EPA  is  correcting  its  error  in 
failing  to  reflect  accurately  Colorado's 
Visibility  SIP  approval  status  in  a 
previous  action  on  the  State's  Visibility 
protection  provisions. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600,  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Altemativelv.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Approvals  of  SIP  submittals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements.  I  certify  tl:^t  it 
does  not  have  a  significant  impact  on 
small  entities  afiiected.  Moreover,  due  to 
the  nature  of  the  federal-state 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246,  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  12. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  piuposes  of  judicial 


review  nor  does  it  extend  the  .time 
within  which  a  petition  for  judicial 
review  must  be  filed,  and  shall  not 
postpone  the  effiectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
'^07(b)(2)). 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  bom  Executive  Order  12866 
review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compounds. 

Dated:  September  21, 1994. 
William  P.  YeUowtail. 
Regional  Administrator. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART52— [AMENDEPI 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Subpart  6— Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(60)  to  read  as 
follows: 

S  52.320    Menttfication  of  plan. 

•        *        •        •        • 

(c)  •  •  • 

(60)  Revisions  to  the  Long-Term 
Strategy  of  the  Colorado  State 
Implementation  Plan  for  Class  I 
Visibility  Protection  were  submitted  by 
the  Governor  in  a  letter  dated  November 
18, 1992.  The  submittal  completely 
replaces  the  previous  version  of  the 
Long-Term  Strategy  and  includes 
amendments  to  Air  Quality  Control 
Commission  Regulation  No.  3.  "Air 
Contaminant  Emissions  Notices." 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Visibility  Chapter 
of  Regulation  No.  3  as  follows:  XV.F.l.c. 
as  adopted  on  August  20, 1992.  and 
effective  on  September  30, 1992. 

3.  Section  52.344  (a)  is  revised  to  read 
as  follows: 

f  52.344   VislbHtty  protection. 

(a)  A  revision  to  the  SIP  was 
submitted  by  the  Governor  on  December 
21. 1987.  for  visibility  general  plan 


requirements,  monitoring,  and  long- 
term  strategies. 
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40  CFR  Part  52 
[IM29-02-6658:  FRL-5079-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Mtehigan;  Revision  to  the  State 
Implementation  Plan  Vehicle 
inspection  and  IMaintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  In  this  action,  the  EPA  is 
approving  a  revision  to  the  Michigan 
State  Implementation  Plan  (SIP)  for 
attainment  of  the  National  Ambient  Air 
Quality  Standards  for  ozone.  On 
November  12, 1993  and  on  July  19, 1994 
Michigan  submitted  a  SIP  revision 
request  to  the  EPA  to  satisfy  the 
requirements  of  sections  182(b)(4)  and 
182(c)(3)  of  the  Clean  Air  Act.  as 
amended  in  1990  (Act),  and  the  Federal 
motor  vehicle  inspection  and 
maintenance  (I/M)  rule  at  40  CFR  part 
51,  subpart  S.  This  revision  establishes 
and  requires  the  implementation  of  an 
I/M  program  in  the  Grand  Rapids  and 
Muskegon  ozone  nonattainment  areas. 
On  July  15, 1994,  the  EPA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  the  State  of  Michigan.  The  NPRM 
proposed  approval  of  the  Michigan  I/M 
SIP  provided  that  the  State  submitted 
materials  sufficient  to  ad(fress  the 
deficiencies  found  in  the  original 
submittal.  No  public  comments  were 
received  on  the  NPRM  and  the  State 
submitted  materials  sufficient  to  remedy 
all  the  deficiencies  in  the  original 
submittal,  therefore,  the  EPA  is 
publishing  this  final  action. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  November  10, 1994. 
ADDRESSES:  Copies  of  the  State's 
submittals  and  the  EPA's  technical 
support  document  (TSD)  are  available 
for  public  review  at  U.S.  Environmental 
Protection  Agency,  Region  5.  Air  and 
Radiation  Division,  Air  Toxics  and 
Radiation  Branch,  Regulation 
Development  Section.  77  West  Jackson 
Boulevard.  Chicago.  Illinois.  60604. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  at  least  24  hours  before  the 
visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
J.  Beeson.  at  the  EPA.  Region  5.  (312) 
353-4779. 


SUPPLEMENTARY  INFORMATION 
L  Introduction 

The  Act  requires  States  to  make 
changes  to  improve  existing  I/M 
programs  or  implement  new  ones. 
Section  182  requires  any  ozone 
nonattainment  area  which  has  been 
classified  as  "marginal"  (pursuant  to 
section  181(a)  of  the  Act)  or  worse  with 
an  existing  I/M  program  that  was  part  of 
a  SIP.  or  any  area  that  was  required  by 
the  1977  Amendments  to  the  Act  to 
have  an  I/M  program,  to  immediately 
submit  a  SIP  revision  to  bring  the 
program  up  to  the  level  required  in  the 
past  the  EPA  guidance  or  to  what  had 
been  committed  to  previously  in  the 
SIP.  whichever  was  more  stringent.  All 
carbon  monoxide  nonattainment  areas 
were  also  subject  to  this  requirement  to 
improve  existing  or  previously  required 
programs  to  this  level.  In  addition,  aU 
ozone  nonattainment  areas  classified  as 
moderate  or  worse  must  implement  a 
"basic"  or  an  "enhanced"  I/M  program 
depending  upon  its  classification, 
regardless  of  previous  requirements. 

In  addition,  Congress  cfirected  the 
EPA  in  section  182(a)(2)(B)  to  publish 
updated  guidanc^fbr  State  1/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  States  were  to  incorporate  this 
guidance  into  the  SIP  for  all  areas 
required  by  the  Act  to  have  an  I/M 
program. 

n.  Background 

The  State  of  Michigan  currently 
contains  3  ozone  nonattainment  areas 
which  are  required  to  implement  I/M 
programs  in  accordance  with  the  Act. 
The  Detroit- Aim  Arbor  ozone 
nonattainment  area  is  classified  as 
moderate  and  contains  the  following  7 
counties:  Wayne,  Oakland.  Macomb, 
Washtenaw,  St.  Clair,  Livingston,  and 
Monroe.  The  Grand  Rapids  ozone 
nonattainment  area  is  classified  as 
moderate  and  contains  2  coimties:  Kent 
and  Ottawa.  The  Muskegon  ozone 
nonattainment  area  is  classified  as 
moderate  and  is  comprised  of  Muskegon 
county.  These  designations  for  ozone 
were  published  in  the  Federal  Register 
(FR)  on  November  6,  1991  and 
November  30, 1992  and  have  been 
codified  in  the  Code  of  Federal 
Regulations  (CFR).  See  56  FR  56694 
(November  6, 1991)  and  57  FR  56762 
(November  30. 1992),  codified  at  40  CFR 
81.300  through  81.437. 

On  November  12, 1993  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  submitted  to  the  EPA  a  revision 
that  provided  for  an  I/M  program  in 
Western  Michigan  (i.e..  the  Grand 
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Rapids  and  Muskegon  nonattainment 
areas).  Under  the  requirements  of  the 
EPA  completeness  review  procedures 
(40  CFR  Part  51.  appendix  V)  and  the 
requirements  of  section  llO(k)  of  the 
Act.  the  submittal,  as  it  appUes  to 
Western  Michigan,  was  deemed 
complete  by  the  EPA  on  April  18, 1994. 

In  its  original  review,  the  EPA  found 
several  areas  in  the  State's  submittal 
that  did  not  meet  the  requirements  of 
the  I/M  rule.  The  sections  of  the  State's 
submittal  found  to  be  insufficient 
included:  Motorist  compliance 
enforcement  program  oversight; 
enforcement  against  contractors, 
stations,  and  inspectors;  public 
information  and  consumer  protection; 
improving  repair  effectiveness;  and 
compliance  with  recall  notices. 

Wbile  the  EPA  found  the  State's 
submittal  deficient  in  several  respects, 
the  EPA  published  on  July  15. 1994  at 
59  FR  a  dociunent  36123  proposing  to 
approve  the  majority  of  the  State's 
submittal,  and  to  conditionally  approve 
or  disapprove  the  insufficient  sections 
of  the  original  submittal  unless 
necessary,  appropriate,  and  approvable 
materials  were  submitted  by  the  State  2 
weeks  prior  to  the  close  of  the  public 
comment  period. 

m.  State's  Supplemental  Submittal 

On  July  19. 1994  the  Michigan 
Department  of  Natural  Resources 
(KQ)NR)  submitted  supplementary 
materials  to  the  EPA  related  to  the  I/M 
program  in  Western  Michigan.  The 
supplementary  submittal  was  made  to 
remedy  the  deficiencies  in  the  State's 
original  submittal. 

IV.  The  EPA's  Analysis  of  the  State's 
Supplemental  Submittal 

The  EPA  has  reviewed  the  State's 
supplemental  submittal  for  consistency 
with  the  statutory  requirements  of  the 
EPA  regulations.  A  summary  of  the 
EPA's  analysis  is  provided  below.  The 
following  summary  is  Hmited  to  the 
sections  of  the  State's  original  submittal 
that  were  deficient.  For  a  discussion  of 
the  rest  of  the  State's  submittal,  see  the 
July  15, 1994  (59  FR  36123)  NPRM. 

A.  Motorist  Compliance  Enforcement 
Program  Oversight 

While  the  original  submittal 
addressed  some  of  the  required 
elements  of  this  section  (40  CFR 
51.362).  it  did  not  fully  satisfy  all  the 
elements,  in  particular  procedures 
through  which  the  activities  of 
enforcement  personnel  are  quality- 
controlled. 

However,  the  State's  original  and 
supplemental  submittals  taken  together 
provide  an  approvable  basis  for  this 
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s(  ction.  The  original  and  supplemental 
SI  ibmittals  provide  for  regular  auditing 
o  the  State's  enforcement  program  and 
tl  e  following  of  effective  management 
p  Bctices,  including  adjustments  to 
ii  iprove  the  program  when  necessary. 
T  lese  program  oversight  and 
ii  formation  management  activities  are 
d  iscribed  in  the  State's  submittals  and 
ii  elude:  the  establishment  of  written 
p  ocedures  for  personnel  engaged  in  V 
\  document  handling  and  processing 
ai  id  an  I/M  database  which  will  be 
a  »mpared  to  the  registration  database  to 
d  Jtermine  program  effectiveness. 

E  Enforcement  Against  Contractors. 
S  ations  and  Inspectors 

While  the  initial  SIP  submittal 
e  tablished  an  innovative  Total  Quality 
N  anagement  (TQM)  program  for 
ei  isuring  that  the  I/M  program  will  be 
n  in  effectively,  the  submittal  did  not 
a  tisfy  all  the  elements  of  the  I/M  rule, 
4)  CFR  51.364.  . 

The  State's  supplemental  submittal 
t<  gether  with  the  original  submittal, 
h  iwever,  includes  sufficient  materials 
t(  I  approve  this  section.  The  original  and 
SI  ipplemental  submittals,  in  addition  to 
'  e  TQM  program,  include  specific 
nalties  for  offenses  committed  by 
ntractors,  stations,  and  inspectors  in 
cordance  with  the  Federal  I/M  rule. 
e  SIP  also  includes  the  State's 
enforcement  procedures.  The  MDOT  has 
t  le  authority  to  immediately  suspend  a 
s  ation  inspector  for  violations  that 
c  irectly  affect  emission  reduction 
fa  mefits.  The  enforcement  procedures 
a  so  include  the  authority  to 
ii  nmediately  dismiss  inspectors  that 
ii  itentionally  cause  a  vehicle  to 
ii  nproperly  pass  or  fail. 

C .  Public  Information  and  Consumer 
f  rotection 

The  State's  original  submission 
a  Idressed  all  the  elements  of  this 
s  sction  (40  CFR  51.368),  except  for  a 
p  rovision  to  automatically  supply  test 
r  >pair  facility  performance  data  and 
c  iagnostic  information  to  motorists  that 
f  ill  the  emissions  test. 

However,  the  supplemental  submittal 
(  etails  the  information  that  will  be 
( rovided  to  motorists  that  fail  the 
e  missions  test,  including  test  repair 
f  icility  performance  data  and  diagnostic 
i  iformation.  Therefore,  taken  together, 
t  le  original  and  supplemental 
s  ibmittals  sufficiently  address  all  the 
€  ements  of  this  section. 

i  K  Improving  Repair  Effectiveness 

The  original  submittal  sufficiently 
a  ddressed  all  the  elements  of  the  section 
( m  CFR  51.369),  except  for  the  issue  of 
t  jpair  facility  performance  monitoring. 


The  State's  supplemental  submittal, 
however,  provides  the  necessary 
materials  to  establish  an  acceptable 
system  of  repair  facility  performance 
monitoring.  The  supplemental  submittal 
establishes  a  program  to  provide 
motorists  whose  vehicles  fail  the  I/M 
test  with  performance  monitoring 
statistics  of  certified  repair  facilities. 
Therefore,  the  supplemental  submittal 
together  with  the  original  submittal 
sufficiently  addre.sses  all  the  elements  of 
this  section. 

E.  Compliance  with  Recall  Notices 

The  State's  original  submittal  did  not 
sufficiently  address  the  elements 
required  by  this  section,  40  CFR  51.370. 

However  the  State's  supplemental 
submission  along  with  the  original 
submittal  provides  a  sufficient  basis  for 
approval  of  this  section.  The  original 
and  supplemental  submittals  ensure 
that  vehicles  included  in  either  a 
voluntary  emission  recall  or  a  remedial 
plan  determination  pursuant  to  the 
CAA,  have  had  the  appropriate  repair 
made  prior  to  the  inspection.  The 
managing  contractor  will  identify 
vehicles  which  have  not  been  identified 
as  having  completed  recall  repairs. 
Motorists'with  unresolved  recall  notices 
will  be  required  to  show  proof  of 
compliance  or  will  be  denied  the 
opportunity  for  inspection.  The  SIP  also 
commits  to  comply  with  the  policies  of 
the  National  Recall  Committee  and 
additional  the  EPA  rulemaking  when 
available. 

F.  Concluding  Statement 

The  EPA  has  reviewed  the  Western 
Michigan  I/M  SIP  revision  submitted  to 
the  EPA,  using  the  criteria  stated  above. 
The  State's  original  submittal  along  with 
the  supplemental  submittal  represent  an 
acceptable  approach  to  the  I/M 
requirements  and  meet  all  the  criteria 
required  for  approvability. 

A  more  detailed  analysis  of  the  State's 
supplemental  submittal  and  how  it 
meets  Federal  requirements  is  contained 
in  the  EPA's  Technical  Support 
Document  (TSD).  dated  August  30, 1994 
which  is  available  from  the  Region  5 
Office,  listed  above. 

V.  Response  to  Comments 

On  July  15, 1994  (59  FR  36123),  the 
EPA  published  an  NPRM  for  the  State 
of  Michigan.  The  NPRM  proposed 
approval  in  part,  and  conditional 
approval  or  disapproval  depending 
upon  the  materials  submitted  by  the 
State  2  weeks  prior  to  close  of  the 
comment  period.  No  public  comments 
were  received  on  the  NPRM, 


Final  Action 

By  this  action,  the  EPA  is  fully 
approving  this  submittal.  The  EPA  has 
reviewed  the  State  submittal  against  the 
statutory  requirements  and  for 
consistency  with  the  EPA  regulations 
and  finds  it  to  be  acceptable.  The 
rationale  for  the  EPA's  action  is 
explained  in  the  NPRM  and  will  not  be 
.'■estated  here. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  in  light  of  specific  technical, 
economical,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

As  noted  elsewhere  in  this  action,  the 
EPA  received  no  adverse  public 
comment  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
has  reclassified  this  action  from  Table  1 
to  Table  3  ujider  the  processing 
procedures  published  in  the  FR  on 
January  19, 1989  (54  FR  2214),  and 
revisions  to  these  procedures  issued  on 
October  4,  1993  in  an  the  EPA 
memorandum  entitled  ''Changes  to  State 
hnplementation  Plan  (SIP)  Tables." 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  FR  on  January  19, 1989 
(54  FR  2214-2225),  as  revised  by  an 
October  4, 1993  memorandum  from 
Michael  H.  Shapiro,  Acting  Assistant 
Administrator  for  Air  and  Radiation. 
The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

Under  the  Regulatory  Flexibifity  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 


Act.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  EJ*.A.,  427 
U.S.  246.  256  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Environmental  protection. 
Incorporation  by  reference.  Nitrogen 
oxide.  Ozone,  Volatile  organic 
compounds. 

Dated:  September  15, 1994. 
Robert  Springer, 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52-{AMENDEDl 

1.  The  Authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671  q. 

Subpart  X— Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(97)  to  read  as 
follows: 

§52.1170    Identification  of  plan. 

(c)*  •   * 

(97)  On  November  12, 1993,  the  State 
of  Michigan  submitted  a  revision  to  the 
State  Implementation  Plan  (SIP)  for  the 
implementation  of  a  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  in  the  Grand  Rapids  and 
Muskegon  ozone  nonattainment  areas. 
This  revision  included  House  Bill  No. 
4165  which  establishes  an  I/M  program 
in  Western  Michigan,  SIP  narrative,  and 
the  State's  Request  for  Proposal  (RFP) 
for  implementation  of  the  program. 
House  Bill  No.  4165  was  signed  and 
effective  on  November  13, 1993. 

(i)  Incorporation  by  reference. 

(A)  House  Bill  No.  4165;  signed  and 
effective  November  13,  1993. 

(ii)  Additional  materials. 

(A)  SIP  narrative  plan  titled  "Motor 
Vehicle  Emissions  Inspection  and 
Maintenance  Program  for  Southeast 
Michigan,  Grand  Rapids  MSA,  and 
Muskegon  MSA  Moderate 
Nonattainment  Areas,"  submitted  to  the 
EPA  on  November  12, 1993. 

(B)  RFP,  submitted  along  with  the  SIP 
narrative  on  November  12, 1993. 

(C)  Supplemental  materials, 
submitted  on  July  19. 1994.  in  a  letter 
to  EPA. 

[FR  Doc.  94-25074  Filed  10-7-94;  8:45  am] 
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40  CFR  Part  52 


mC-44-1-6665,  FRL-6088^ 

Transportation  Conformity;  Petition  for 
Exemption  From  Nitrogen  Oxides 
Provisions,  Victoria  County,  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  final  rule. 


SUMMARY:  The  EPA  published  without 
prior  proposal  a  Federal  Register  notice 
approving  a  petition  &x)m  the  State  of 
Texas  requesting  that  Victoria  County, 
an  incomplete  data  ozone 
nonattainment  area,  be  exempted  from 
the  requirement  to  perform  the  oxides  of 
nitrogen  (NOx)  portion  of  the  build/no- 
build  test  required  by  the  Federal 
transportation  conformity  rule.  This 
petition  for  exemption  was  submitted  by 
the  State  of  Texas  on  May  4, 1994. 
EPA's  direct  final  approval  was 
published  on  August  12, 1994  (59  FR 
41416). 

The  EPA  subsequently  received 
adverse  comments  on  the  action. 
Accordingly,  the  EPA  is  withdrawing  its 
direct  final  approval.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule. 

EFFECTtVE  DATE:  This  withdrawal  will  be 
effective  on  October  11, 1994. 

ADDRESSES:  Copies  of  the  petition 
submitted  by  the  State  of  Texas  and 
other  information  relevant  to  this  action 
are  available  for  inspection  diu-ing 
normal  business  hours  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-A),  1445  Ross  Avenue,  Suite  700,  • 
Dallas,  Texas  75202-2733. 

Anyone  wishing  to  review  this 
petition  at  the  U.S.  EPA  Region  6  office 
is  asked  to  contact  the  person  below  to 
schedule  an  appointment  24  hours  in 
advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mick  Cote,  Planning  Section  (6T-AP), 
EPA  Region  6,  telephone  (214)  665- 
7219. 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations.  Ozone, 
Reporting  and  recordkeeping,  and 
Volatile  organic  compounds. 

Authority:  42  U.S.C  7401-7671q. 

Therefore,  the  final  rule  appearing  at 
59  FR  41416,  August  12, 1994,  which 
was  to  become  effective  October  11, 
1994,  is  withdrawn. 
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Dated:  September  26. 1994. 
lane  N.  Sagiiuw, 
Hegiona!  Administrator  (6A). 
IFR  Doa  94-25073  Filed  15-7-94;  8:45  ami 
BtLUNQ  CODE  WHO  W  T 

40CFRPart52 
[FL0904909109S818a;  FRL095067092] 

Approval  and  Promulgation  of 
Implemantation  Plans  State:  Approval 
of  Revisions  to  Florida  Regulations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Florida  State  Implementation  Plan 
(SIP).  These  revisions  were  submitted  to 
EPA  through  the  Florida  Department  of 
Environmental  Protection  (FDEP)  on 
January  8. 1993.  The  revisions  correct 
minor  deficiencies  in  the  Motor  Vehicle 
Inspection  Program  (MVIP)  and  revise 
the  air  quality  classifications  to  coincide 
with  the  1990  Clean  Air  Act 
Amendments  in  Florida's  SIP.  This  plan 
has  been  submitted  by  the  FDEP  as  an 
integral  part  of  the  program  to  achieve 
and  maintain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone, 
carbon  dioxide,  and  nitrogen  dioxide. 
These  regulations  meet  all  of  the 
requirements  and  therefore  EPA  is 
approving  the  SIP  revisions. 
DATES:  This  direct  final  rule  will  be 
effecti  ve  December  12,1 994 .  unless 
adverse  or  critical  comments  are 
received  by  November  10, 1994.  If  the 
effective  date  is  delayed,  timely  notice 
will  bejpubhshed  in  the  Federal 
Register 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Alan  Powell. 
Regulatory  Plarming  and  Development 
Section,  Air  Programs  Branch,  Air. 
Pesticides  &  Toxics  Management 
Division.  Region  IV  Environmental 
Protection  Agency.  345  Courtland- 
Street.  NE..  Atlanta.  Georgia  30365. 

Copies  of  the  material  submitted  by 
Florida  may  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection  Agency. 
401  M  SUwt.  SW..  Washington,  DC 
20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365. 

Florida  Department  of  Environmental 
Protection.  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399092400. 


B 


FOR  FURTHER  INFORMATION  CONTACT: 
Afan  Powell.  Regulatory  Pkuming  and 
'^  )velopment  Section.  Air  Programs 
ich.  Air.  Pesticides  &  Toxics 

lagement  Division,  Region  IV 
jvironmental  Protection  Agency.  345 
urtland  Street.  NE..  Atlanta.  Georgia 

65 

he  telephone  number  is  404/ 

092864.  Reference  file 

1491095818. 

'PLEMENTARY  INFORMATION:  On 
November  15. 1990,  the  President 
sij  ned  into  law  the  Clean  Air  Act 
Ai  lendments  of  1990.  The  Clean  Air 
A(  t  as  amended  in  1990  (CAA)  includes 
ne  M  requirements  for  the  improvement 
of  sir  quality  in  ozone  nonattainment 
ar(  as.  Under  section  181(a)  of  the  CAA, 
no  [lattainment  areas  were  categorized 
by  the  severity  of  the  ozone  problem, 
an  i  progressively  more  stringent  control 
m(  asures  were  required  for  each 
ca  egory  of  higher  ozone  concentrations. 
Tt  e  basis  for  classifying  an  area  in  a 
sp  !cific  category  was  based  on  the 
an  bient  air  quality  data  obtained  in  the 
thi  ee  year  period  1987091989.  The 
Ja(  ksonville  area  (Duval  County)  was 
ch  ssified  as  transitional  because  it  did 
no :  have  any  ozone  violations;  the 
Ta  mpa/St.  Petersburg  (Hillsborough  and 
Pii  lellas  counties)  area  was  classified  as 
a  I  larginal  ozone  nonattainment  area, 
an  i  the  South  Florida  (Broward,  Palm 
Be  ich,  and  Dade  counties)  area  was 
c\i  ssified  as  a  moderate  ozone 
no  lattainment  area.  The  CAA  delineates 
th(  i  SEP  requirements  for  ozone 
no  lattainment  areas  based  on  their 
ch  ssifications  in  section  182. 

I  )n  January  8. 1993.  Florida  through 
th(  t  FDEP  submitted  a  revision  to  the 
Fl(  irida  SIP  that  made  minor  corrections 
to  iie  emissions  testing  program  and 
rei  ised  the  air  quality  classifications  to 
CO  ncide  with  the  CAA.  The  revisions 
ad  iress  requirements  of  section  182  of 
th(  CAA. 

Ru  ie  1709242,  Motor  Vehicles 
En^issions  Standards  and  Test 
Procedures 

'  'he  regulation  for  this  rule  was 
or  finally  approved  March  3. 1992  (57 
FF  7550).  The  revisions  to  this  rule 
ad  iress  several  minor  problems  which 
ha  re  arisen  during  the  first  years  of 
op  ;ration  of  the  MVIP.  Specifically, 
de  initions  have  been  changed  to  correct 
soi  ne  ambiguity  in  testing  requirements, 
an  1  the  pass/ fail  criteria  for  emissions 
tej  ting  are  amended  to  test  based  on 
ve  licle  weight  only  instead  of  vehicle 
body  type.  The  latter  change  was  made 
to  tnake  the  testing  criteria  consistent 
wi  h  the  vehicle  registration  databases. 
Th  3  regulation  also  shortens  the 
eq  lipment  calibration  requirement  time 
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frame  bom  7  days  to  72  hours  and 
establishes  specific  training 
requirements  for  vehicle  emissions 
inspectors.  The  Florida  I/M  regulation 
meets  all  of  the  pre-enactment  guidance 
as  required  by  section  182(a)(2)(b)  of  the 
CAA. 

Rule  1 709275,  Air  Quality  Areas 

These  changes  coincide  with  the  1990 
Clean  Air  Act  Amendments  definition 
for  nonattainment  areas.  The  rule 
specifies  current  ozone  nonattainment 
areas  and  outlines  redesignation 
procedures.  These  changes  reaffirm 
EPA's  promulgation  of  designations  and 
classifications  for  areas  of  the  country 
with  respect  to  the  NAAQS  for  ozone. 
CO.  PM0910  and  lead  in  accordance 
with  the  requirements  of  the  CAA  (56. 
FR  56694,  November  16, 1991). 

Final  Action 

The  EPA  is  publishing  this  action 
without  prior  proposal  beSkuse  the 
Agency  views  this  as  a  noncontroversial 
amgndment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  December  12. 
1994.  imless  by  November  11, 1994. 
adverse  or  critical  comments  are  *" 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  December  12. 
1994. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
state  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
enacted  on  November  15. 1990.  The 
Agency  has  determined  that  this  action 
conforms  with  those  requirements. 

Under  section  307(b)(1)  of  the  Act.  42 
U.S.C.  7607  (b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  12, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 


of  this  rule  for  purposes  of  judicial 
review  nor  does  It  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act.  42  U.S.C.  7607 
(b)(2).) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214092225).  as 
revised  by  an  October  4. 1993, 
memorandum  from  Michael  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  fi-om  the 
requirements  of  section  3  of  Executive 
Order  12291  for  two  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify' 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore. 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 


CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  2560966  (S.Q.  1976);  42 
U.S.C.  7410(a)(2). 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dio^de.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  22. 1994. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AIMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401097671q 

Subpart  K— Florida 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(84)  to  read  as 
follows: 

§1A52.520    Identification  of  plan. 

(c)*" 

(84)  Revisions  to  Florida 
Administrative  Code  Chapters  1709242 
and  1709275  which  were  effective 
February  2. 1993. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Florida 
Administrative  Code  1709242  and 
1709275  which  were  effective  February 
2.  1993.17.242.200(2).  (16).  (22), 
(250926).  (29).  (31);  17.242.400(2093). 
(4)(a).  (4)(b),  (5)  introductorv  text  and 
(5)(a);1709242.500(l)(a-b).(3)(b)l.; 
1709242.600(2).  (3)  introductory  text. 
(3)(a)l..(3)(a)7.,(3)(c).(5)(d): 
1709242.700  (4)  introductory  text,  (4)(a). 
(4)(c-d).  (5);  1709242.800(1), 
1 709242.900(1  )(b).  (2),  (3)(c),  (4); 
1709275.100;  1709275.200  introductory 
text,  (15),  (170918):  275.300(l)(c),  (3) 
introductory  text.(3)(a). 
(3)(b)introductory  text.  (3)  introductory 
text.  (3)(b)  introductory  text.  (3){b)2. 
introductory  text.  (3)(b)2.b.-c..  (3)(b)3. 
introductorv  text,  (3)(b)3.a.; 
17.275.400(2095); 
1709275.410(1093),(6); 
1709275.420(1);1709275.600(1),(2) 
introductory  text.  (2)(b-c) 


(ii)  Other  material.  None. 

IFR  Doc.  94-25075  Filed  10-7-94;  8:45  ami 
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40  CFR  Part  60 
(AD-FRL-5087-61 
RIN  2060-AF14 

Standards  of  Performance  for  New 
Stationary  Sources:  Automobile  and 
Light-Duty  Truck  Surface  Coating 
Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  On  July  29. 1982,  a  revision 
to  the  new  source  performance  standard 
(NSPS)  for  automobile  and  light-duty 
truck  prime  coat  operations  was 
proposed.  Analysis  of  data  submitted 
after  this  proposal  showed  that  the  best 
demonstrated  prime  coating  system  and 
prime  coat  materials  could  not 
consistently  meet  the  proposed  revised 
standard.  This  revised  final  NSPS  is 
consistent  with  the  performance  of  the 
best  demonstrated  prime  coating  system 
and  prime  coat  materials.  This  revision 
of  the  standard  does  not  reflect  a  change 
in  the  basis  of  the  standard,  but  reflects 
a  better  understanding  of  the 
performance  of  the  prime  coating 
system  and  prime  coat  materials  upon 
which  the  standard  was  originally 
based.  The  intended  effect  of  this  NSPS 
is  to  require  all  new,  modified,  and 
reconstructed  prime  coat  operations  at 
automobile  and  light-duty  truck 
assembly  plants  to  use  the  best 
demonstrated  system  of  continuous 
emission  reduction  considering  costs, 
nonair  quality  health,  and 
environmental  and  energv  impacts. 
EFFECTIVE  DATE:  October  11,  m4. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (Act),  judicial  review  of  this 
revision  of  a  NSPS  is  available  only  by 
filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  ACT,  the 
requirements  that  are  the  subject  of 
today's  rule  may  not  be  challenged  later 
in  civil  or  criminal  proceedings  to 
enforce  these  requirements. 
ADDRESSES:  Docket.  Docket  number  A- 
82-10,  containing  supporting 
information  used  in  developing  the 
revised  standard,  is  available  for  public 
inspection  and  copying  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday,  at 
EPA's  Central  Docket  Section,  West 
Tower  Lobby.  Gallery  1,  Waterside  Mall, 
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401  M  Street,  SW..  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Salman,  Chemicals  and 
Petroleum  Branch,  Emission  Standards 
and  Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Choline 
27711,  telephone  (919) 541-0859. 

SUPPLEMENTARY  INFORMATION: 

The  Revised  Standard  V. 

The  revised  standard  limits  emissions 
from  electrodeposition  (EDP)  prime  coat 
operations  as  follows: 

1.  For  Rr  greater  than  or  equal  to 
0.160,  the  emission  limit  is  0.17  kg  VOC 
per  liter  of  applied  coating  solids. 

2.  For  Rt  greater  than  or  equal  to 
0.040  and  less  than  0.160,  the  emission 
limit  is  0.17  x  350  <oa6o-r^)  kg  of  VOC 
per  liter  of  applied  coating  solids. 

3.  For  Rt  less  than  0.040,  no  emission 
limit  applies.  Rt  is  the  solids  turnover 
ratio.  This  is  the  ratio  of  the  volume  of 
coating  solids  added  to  an  EDP  system 
during  a  calendar  month  divided  by  the 
total  volume  capacity  of  the  EDP 
system. 

Prime  coat  systems  other  than  EDP 
systems  would  be  required  to  comply 
with  a  single  numerical  emission  limit 
of  0.17  kg  VOC  per  liter  of  applied 
coating  solids. 

This  revision  is  not  a  relaxation  of  the 
original  prime  coat  standard  since  it 
does  not  reflect  a  change  in  the 
technological  basis  upon  which  the 
original  standard  was  based.  It  does 
reflect  a  better  understanding  of  the 
operation  and  performance  of  this 
technology  based  on  an  analysis  of 
additional  data  which  were  not 
available  at  the  time  the  standard  was 
originally  developed.  Consequently,  this 
revision  does  not  result  in  any 
environmental,  energy,  cost,  or 
economic  impacts. 

Information  collection  requirements 
contained  in  this  regulation  (60.393) 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  U.S.C.  3501  et 
seq.  and  have  been  assigned  0MB 
control  number  2060-0034. 


i  Background 
On  October  5, 1979,  pursuant  to 
ection  111  of  the  Act,  standards  of 
erformance  to  limit  emissions  of 
liolatile  organic  compounds  (VOC)  from 
I  ew,  modified,  and  reconstructed 
i  utomobile  and  light-duty  truck  surface 
( oating  operations  were  proposed  (44 
I R  57792).  Final  standards  limiting 
^  OC  emissions  from  prime  coat 

<  perations  to  0.16  kg  VOC  per  liter  of 
( pplied  coating  solids  were 

I  romulgated  in  the  Federal  Register  on 
I  lecember  24, 1980  (45  FR  85410). 

On  February  19, 1981,  General  Motors 
( k)rporation  (CM)  petitione<^the 
J  idministrator  to  convene  a  proceeding 
Under  section  307(d)(7)(B)  of  the  Act  to 
I  ^consider  the  prime  coat  standard.  The 
I  asis  for  the  petition  was  new  data, 
\  iThich  had  become  available  following 
\  romulgation  of  the  standard,  on  the 
]  erformance  of  the  technology  which 
i  STved  as  the  basis  for  this  standard.  The 
I  asis  for  the  standard  promulgated  on 
1  lecember  24, 1980,  was  cathodic  EDP 
Brime  coat  systems  which  use  low-VOC 
( ontent  waterbome  materials.  An  EDP 
!  ystem  consists  of  a  large  tank  filled 
}  lixh  coating  material.  Metal  parts  are 
i  ubmerged  in  the  tank  and  a  voltage  is 
Applied  to  help  deposit  the  coating 
aolids  onto  the  parts.  The  low-VOC 
( ontent  cathodic  EDP  technology  was 
(  uite  new  at  the  time  of  promulgation; 
i  nd  data  on  only  one  system,  which  had 

<  perated  for  less  than  1  year,  were 

1  vailable.  Following  receipt  of  GM's 
etition  for  reconsideration,  data  and 
nformation  on  the  performance  of  this 
Bchnology  were  solicited  from  CM, 
ord  Motor  Company  (FMC),  American 
Motors  Corporation  (AMC),  Volkswagen 
)orporation  (VW),  Chrysler  Corporation, 
lissan,  Honda,  Inmont,  and  Pittsburgh 
'late  Glass  Corporation  (PPG).  Analysis 
if  the  additional  data  received 

(  onfirmed  that  the  promulgated 
tandard  did  not  accurately  reflect  the 
performance  of  cathodic  EDP  prime  coat 
ystems.  Consequently,  a  revised 
tandard  of  0.17  kg  VOC  per  liter  of 
pplied  coating  solids  (6-month  average 
ising  the  best  6  months  out  of  a  7- 
lonth  period)  was  proposed  on  July  29, 
982. 

A  public  hearing  was  not  requested, 
'he  official  public  comment  period 
losed  on  September  27, 1982. 


n.  Conunents  and  Changes  to  the 
Standard 

-  Six  comments  were  received  on  the 
proposed  revised  standard.  Three  were 
from  automobile  manufacturers,  one 
from  a  coating  manufacturer,  one  from 
an  industry  trade  association,  and  one 
fi^m  a  State  regional  control  agency.  A 
significant  amount  of  additional  data  on 
the  performance  of  EDP  prime  coating 
systems  was  included  with  these 
comments.  These  data  coverefd  the 
performance  of  37  cathodic  EDP  prime 
coating  systems  using  10  different  low- 
VOC  content  prime  coating  materials 
over  approximately  3,000  weeks  of 
operation. 

Several  commenters  stated  that  the 
additional  data  included  with  their 
comments  demonstrated  that  cathodic 
EDP  prime  coating  systems  could  not 
continuously  meet  the  proposed  revised 
emission  limit.  In  addition,  several 
commenters  suggested  that  flow  control 
additive  (FCA)  added  to  the  EDP  prime 
coat  system  to  maintain  good  flow 
characteristics  during  periods  when  the 
system  is  not  coating  vehicles  should  be 
excluded  from  the  emission 
calculations.  The  commenters  felt  that 
the  addition  of  FCA  during  production 
downtime  was  not  representative  of 
normal  operation  and,  if  not 
accommodated  in  some  manner,  would 
cause  unavoidable  violations  of  the 
emission  limit.  The  commenters  argued 
that  since  the  standard  is  expressed  in 
terms  of  kg  of  VOC  per  liter  of  applied 
coating  solids,  at  times  of  near-zero  use 
(i.e..  essentially  no  solids  applied),  even 
small  evaporative  losses  result  in  the 
standard  being  exceeded  by  a  wide 
margin. 

All  of  the  data  and  information  that 
were  available,  including  the  new  data 
and  information  received  during  the 
comment  period,  were  reanalyzed.  The 
cathodic  EDP  prime  coat  materials  used 
by  FMC,  GM,  AMC,  and  VW  were  very 
similar.  The  sole  suppliers  were  PPG, 
Inmont  Corporation,  and  FMC.  The 
coating  materials  consist  of  three 
components:  resin,  pigment,  and  FCA. 
Table  1  presents  the  solids,  solvent,  and 
water  composition  of  these  three 
components  for  a  representative  coating. 
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Table  1.— Representative  Coating  Material  Formulation 

(Percent  by  volume) 


Formulation 


Resin _ 

Pigment 

Flow  control  additive 


Solids 
content 


32.4 

33.0 

4.3 


VOC 
content 


2.9 
13.3 
95.4 


Water 
content 


64.7 

53.7 

0.3 


Each  of  these  components  may  be 
added  separately  to  the  EDP  prime 
coating  tank.  The  solvent  contained  in 
these  components  leaves  the  EDP  tank 
either  by  transport  on  the  surface  of  the 
automobile  body  or  by  evaporatioi;  from 
the  liquid  surface  of  the  tank.  Up>on 
leaving  the  EDP  tank,  the  solvent 
clinging  to  the  automobile  body 
evaporates.  All  of  the  solvent  added  to 
the  EDP  tank  is  ultimately  released  to 
the  atmosphere.  The  VOC  emissions 
released  to  the  atmosphere  per  unit  of 
solids  applied  to  the  automobile  body 
may,  therefore,  be  determined  directly 
by  measuring  the  amount  of  VOC  and 
solids  added  to  the  EDP  tank  because 
additions  are  made  to  the  tank  to  keep 
.the  coating  material  in  a  near  steady- 
state  condition.     / 

The  ratio  of  resin  to  pigment  added  to 
the  EDP  tank  is  recommended  by  the 
coating  manufactuters^nd  can  vary 
with  Rt.  The  FCA  is  added'as  needed 
to  provide  the  desired  coating  properties 
and  finish  quality  and  to  maintain  the 
coating  material  in  a  near  steady-state 
condition.  Because  of  the  high-solvent 
content  of  the  FCA  (95  percent  by 
volume)  and  the  variable  ratio 
(compared  to  resin  and  pigment)  with 
which  it  is  added  to  the  EDP  system, 
this  component  is  of  overriding 
importance  in  determining  emissions 
from  the  EDP  system. 

All  of  the  data  were  verified  as  being 
representative  of  good  operation.  Two 
potential  sources  of  variation  were 
differences  in  the  operation  and 
maintenance  of  EDP  tanks  from  plant  to 


plant  and  differences  among  prime  coat 
materials.  Variations  in  performance 
due  to  these  two  factors  were  analyzed 
and  were  not  found  to  be  statistically 
significant.  Based  on  this  analysis,  the 
coating  material,  coating  equipment, 
and  operation  and  maintenance  for  all 
of  the  data  obtained  were  determined  to 
represent  best  demonstrated  technology. 
Therefore,  all  of  the  data  were  used  in 
establishing  the  revised  emission  limit. 

All  companies  submitting  data  were 
able  to  provide  data  on  a  weekly  basis.  . 
Averaging  periods  of  4  weeks,  8  weeks. 
12  weeks,  24  weeks,  and  the  best  24  out 
of  28  weeks  (6  out  of  7  months)  were 
employed  to  examine  the  performance 
of  EDP  systems  including  and  excluding 
periods  when  the  paint  line  was  shut 
down,  i.e.,  downtime.  This  analysis 
revealed  that  the  exclusion  of  periods  of 
downtime  slightly  reduced  the 
variability  in  VOC  emissions.  Even  with 
downtime  excluded,  however,  the 
proposed  revised  standard  was  not  met 
consistently. 

In  addition  to  periods  of  downtime, 
periods  of  low  production  also  appeared 
to  adversely  affect  performance.  The 
relative  usage  of  an  EDP  system  over 
any  time  period  can  be  measured  by 
either  comparing  the  amount  of  new 
coating  material  or  new  coating  solids 
added  to  the  total  capacity  of  the 
system.  The  volume  of  coating  solids 
added  gives  a  better  indication  of  usage 
because  it  is  a  measure  of  production, 
i.e.,  the  number  of  vehicles  coated.  This 
is  because,  regardless  of  the  coating 
material  used,  the  same  volume  of 


coating  solids  must  be  deposited  to  coat 
a  particular  part  to  a  specified  film 
thickness.  The  other  major  constituents 
of  the  EDP.  coating  material.  VOC  and 
water,  do  not  become  part  of  the  final 
dry  coating  and  can  evaporate  from  the 
tank  during  periods  of  downtime. 
Therefore,  using  the  volume  of  new 
coating  material  added  would  not  give 
a  consistent  measure  of  usage  for 
systems  that  use  coating  materials 
which  contain  varying  amounts  of 
solids.  VOC,  and  water. 

The  total  volume  of  coating  solids 
added  to  the  EDP  tank  divided  by  the 
total  volume  of  the  entire  EDP  system 
was  found  to  correlate  well  with  VOC 
emissions.  This  ratio  has  been  termed 
the  solids  turnover  ratio  (Rt).  The 
relationship  between  Rt  and  VOC 
emissions  for  4-week  periods  is  shov\-n 
in  Table  2. 

As  seen  in  Table  2,  VOC  emissions,  in 
terms  of  kilograms  per  liter  of  solids 
deposited,  decrease  as  Rt  increases.  At 
Rt's  above  0.160.  emissions  are  below 
0.17  kg  of  VOC  per  liter  of  applied 
coating  solids.  Sources  which  o(>erate  at 
Rt's  of  less  than  0.160.  however,  cannot 
consistently  meet  an  emission  limit  of 
0.17  kg  of  VOC  per  liter  of  applied 
coating  solids.  Further  analysis  of  the 
data  used  to  generate  Table  2  indicates 
that  for  Rt  between  0.040  and  0.160. 
VOC  emissions  are  related  to  Rt  by  the 
following  equation:  0.17  x  350""*^'S-' 
kg  of  VOC  f>er  liter  of  applied  coating 
solids. 


Table  2.-Solids  Turnover  Ratio  Versus  EDP  Prime  Coat  System  Performance  For  4-Week  Periods 


Solids  turnover  ratio  (Rr) 


Rt<0.040 

0.040<Rt<0.060 
0.060<Rt<0.080 
0.080<Rt^.100 
0.100<Ri<0.120 
0.120<Rt<0.140 
0.140<Rt<0.160 

0.160<Rt 

Totals 


VOC  emis- 
sions' 


(0.17-19.0) 
0.33 
029 
023 
023 
0.19 
0.19 
0.17 


Number  of 
observa- 
tions 


796 

496 

334 

360 

305 

175 

64 

70 

2,602 


Cumulative 

percent  of 

data 


40 
49 
62 
76 
88 
95 
97 
100 


XSr^^^Sijr'^^^'*^^'^^'^'^^^*^^''^"^^ 


each  turrwver  level. 


The  Rt's  of  less  than  0.040  represent 
periods  of  zero  or  abnormally  low 
production.  These  low-operating  levels 
occurred  more  frequently  than  normal 
diiring  the  period  in  which  the  data  in 
Table  2  were  generated  because  of  the 
depressed  operating  level  of  the 
industry  at  tnat  time.  Operation  at  Rt's 
below  0.040  results  in  widely  varying 
VCX]  emissions  in  terms  of  kg  VOC  per 
liter  of  applied  coating  solids.  Under 
these  low-operating  conditions, 
emissions  expressed  in  units  of  the 
standard  range  from  0.17  kg  of  VOC  per 
liter  of  applied  coating  solids  to  over  19 
kg  of  VOC  per  liter  of  applied  coating 
solids.  Since  operation  with  Rt's  below 
0;040  result  in  widely  varying  emissions 
even  when  EDP  prime  coat  systems  are 
operated  and  maintained  properly,  it  is 
infisasible  to  establish  a  standard  for 
these  low-operating  levels  that 
distinguishes  between  proper  and 
improper  operation  regarding  emissions 
of  VOC.  In  addition,  since  the  nimiber 
of  vehicles  produced  during  4- week 
periods  with  Rt's  less  than  0.040  is 
small,  the  total  VOC  emissions  from  the 
EDP  tank  during  such  periods  of 
operation  are  only  a  fraction  of  the 
emissions  emitted  when  the  EDP  tank  is 
operating  properly  at  full  production. 
Consequently,  the  revised  standard 
includes  no  emission  limit  for  operation 
at  Rt's  of  0.040  or  less. 

The  emission  limits  discussed  above, 
therefore,  were  selected  for  the  final 
revised  standard.  If  there  is  little  or  no 
production,  almost  no  solids  would  be 
added  to  the  EDP  system,  the  Rt  would 
always  be  below  0.040,  and  the  owner 
would  not  have  to  comply  with  an 
emission  limit.  Prime  coat  systems  other 
than  EDP  would  be  required  to  comply 
with  a  single  numerical  emission  limit 
of  0.17  kg  of  VOC  per  liter  of  applied 
coating  solids. 

One  commenter  suggested  that  the 
revised  prime  coat  emission  limit  be 
based  on  the  performance  of  the  single 
EDP  system  with  the  best  observed 
performance.  As  mentioned  earlier, 
however,  the  statistical  analysis 
performed  on  37  EDP  prime  coating 
systems  showed  that  there  was  no 
statistically  significant  difference  in  the 
observed  performance  of  any  of  the  EDP 
systems.  Consequently,  all  of  the  data 
on  all  of  the  EDP  systems  were  used  to 
develop  the  final  revised  emission 
limits. 

One  commenter  suggested  that  the 
units  of  the  prime  coat  standard  be 
changed  from  kilograms  of  VOC  per  liter 
of  applied  coating  solids  to  kilograms  of 
VOC  per  liter  of  coating  minus  water. 
The  commenter  indicated  that  this 
change  would  make  the  prime  coat 
standard  imits  consistent  with  most 


UMI 


i  tate  emission  limits  for  existing 
i  icilities.  Such  a  change  would  have  the 
enect  of  deleting  the  requirement  that  a 
transfer  efficiency  be  used  in 
determining  compliance  with  the 
emission  limit.  For  an  EDP  system,  the 
^stem  upon  which  the  standard  is 
lused,  the  transfer  efficiency  that  is 
allowed  to  be  used  for  determining 
qompliance  is  100  percent.  Therefore, 
fbr  an  EDP  system,  such  a  change  would 
have  little  effect  on  the  allowable  or 
ual  emissions.  However,  if  prime  coat 
plication  systems  other  Uian  EDP 
hich  have  transfer  efficiencies  of  less 
an  100  percent  are  used,  then  the 
ggested  changes  in  the  units  of  the 
andard  coiild  result  in  allowing 
icreased  actual  VOC  emissions  while 
ill  apparently  meeting  the  emission 
limit.  Since  there  is  a  possibility  that 
■stems  other  than  EDP  will  be  used  in 
e  future  and  a  format  of  kg  of  VOC  per 
iter  of  applied  coating  solids  is  most 
nsistent  with  the  use  of  the  solids 
turnover  ratio,  the  units  of  the  standard 
Af  ere  not  changed. 
i  The  Administrator  ceriifies  that  a 
regulatory  flexibility  analysis  under  5 
l|.S.C.  605(b),  is  not  required  for  this 
r|ilem&king  because  the  rulemaking 
'ould  not  have  a  significant  impact  on 
substantial  number  of  small  entities, 
e  rulemaking  would  not  impose  any 
w  requirements;  therefore,  no 
additional  costs  would  be  imposed. 

Under  Executive  Order  12866  (58  FR 
91735  (October  4, 1993)),  the  Agency 
i^ust  determine  whether  the  regulatory 
abion  is  "significant"  and  therefore 
spbject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
r^gulatoiy  action"  as  one  that  is  likely 

t  result  in  a  rule  that  may: 
1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
aidversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
flroductivity,  competition,  jobs,  the 
e  tivironment,  public  health  or  safety,  or 
S  tate,  local,  or  tribal  governments  or 
c  immunities; 

2.  Create  a  serious  inconsistency  or 
dtherwise  interfere  with  an  action  taken 
(t  planned  bv  another  agency; 
I  3.  Materially  alter  the  Dudgetary 
pact  of  entitlements,  grants,  user  fees, 
loan  programs  or  the  rights  and 
ligations  or  recipients  thereof;  or 
4.  Raise  novel  l^al  or  policy  issues 
msing  out  of  legal  mandates,  the 
president's  priorities,  or  the  principles 
s0t  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
t  tat  this  rule  is  a  "significant  regulatory 
a  :nion"  within  the  meaning  of  the 
I  xecutive  Order.  For  this  reason,  this, 


action  was  submitted  to  0MB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  pubKc 
record. 

Information  collection  requirements 
contained  in  this  regulation  (60.393) 
have  been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  OMB  control 
number  2060-0034. 

List  of  Sub|ects  in  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Motor  vehicles. 
Volatile  organic  compounds. 

Dated:  September  30, 1994. 
Carol  M.  Browner, 
Administrate. 

40  CFR  part  60  is  amended  as  follows: 

PART  60-STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

1.  The  authority  citation  for  pari  60 
continues  to  read  as  follows: 

Authority:  Sections  101.  Ill,  114, 116.  and 
301  of  the  Clean  Air  Act  as  amended  (42 
U.S.C  7401.  7411,  7414.  7416,  7601). 

2.  Section  60.391  is  amended  by 
adding  definitions  in  alphabetical  order 
to  paragraphs  (a)  and  (b)  to  read  as 
follows: 

§60.391    Definitions. 

•  ♦        •        *        • 

(a)  *  *  * 

Solids  Turnover  Ratio  (Rr)  means  the 
ratio  of  total  volume  of  coating  solids 
that  is  added  to  the  EDP  system  in  a 
calendar  month  divided  by  the  total 
volume  design  capacity  of  the  EDP 
system. 

•  *        •        •        • 

Volume  Design  Capacity  of  EDP 
System  (IE)  means  the  total  liquid 
volume  that  is  contained  in  the  EDP 
system  (tank,  pumps,  recirculating  lines, 
filters,  etc.)  at  its  designed  liquid 
operating  level. 
»       »       *       *       • 

(b)-*  *  * 

LE  s  the  total  volume  of  the  EDP  system 
(liters), 

•  •        •        •        • 

3.  Section  60.392  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§60.392    Standards  for  volatile  organic 
compounds. 

•  *       •       •       • 

(a)  Prime  Coat  Operation 
(1)  For  each  Q3P  prime  coat 
operation:' 
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(i)  0.17  kilogram  of  VOC  per  liter  of 
applied  coating  solids  when  Rt  is  0.16 
or  greater. 

(ii)  0.17  x  350  (0  leo-j^.)  kg  of  VOC  per 
liter  of  applied  coating  solids  when  Rt 
is  greater  than  or  equd  to  0.040  and  less 
than  0.160. 

(iii)  When  Rt  is  less  than  0.040,  there 
is  no  emission  limit. 


Then  calculate  or  select  the  appropriate 
limit  according  to  §  60.392(a). 
•        •        »        •        • 

[FR  Doc.  94-25066  Filed  10-7-94;  8:45  am) 

Ba.UN6  CODE  6560-60-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  801 

Voting  Rights  Program 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  establishing  a 
new  office  for  fi'ino  spplications  or 
complaints  under  &e  Voting  Rights  Act 
of  1965,  as  amended.  The  Attorney 
General  has  determined  that  this 
designation  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  amendments  to  the 
Constitution.  This  amendment 
establishes  Barbour  County,  Alabama,  as 
a  new  office  for  filing  applications  or 
complaints. 

DATES:  This  rule  is  eHiective  October  11, 
1994.  In  view  of  the  need  for  its 
publication  without  an  opportunity  for 
prior  comment,  comments  will  still  be 
considered.  To  be  timely,  comments 
must  be  received  on  or  before  November 
10, 1994. 

ADDRESSES:  Send  or  deliver  comments 
to  Stephanie  J.  Peters,  Attorney,  Office 
of  Personnel  Management,  Room  7350. 
1900  E  Street  NW..  Washington,  DC. 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  ;.  Petera.  (202)  606-1920. 
SUPI>LEMENTARY  INFORMATION:  The 
Attorney  General  has  designated 
Barbour  Cotmty  as  an  additional 
examination  point  under  the  provisions 
of  the  Voting  Rights  Act  of  1965.  as 
amended.  She  determined  on  October  6. 
1994,  that  this  designation  is  necessary 


(2)  For  each  nonelectrodeposition 
prime  coat  operation:  0.17  kilogram  of 
VOC  per  liter  of  appUed  coating  soUds. 

***** 

4.  Section  60.393  is  amended  by 
adding  paragraph  (c)(l)(i)(E)  to  read  as 
follows: 


to  enforce  the  guarantees  of  the 
Fourteenth  and  Fifteenth  amendments 
to  the  Constitution.  Accordingly, 
pursuant  to  section  6  of  the  Voting 
Rights  Act  of  1965,  as  amended.  42 
U.S.C.  1973d,  OPM  will  appoint  Federal 
Examiners  to  review  the  qualifications 
of  applicants  to  be  registered  to  vote  and 
Federal  Observers  to  observe  local 
elections. 

Under  §  553(b)(3)(B)  of  title  5  of  the 
United  States  Code,  the  Director  finds 
that  good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking. 
The  notice  is  being  waived  because  of 
OMP's  legal  responsibilities  under  42 
U.S.C.  1973e(a)  and  other  parts  of  the 
Voting  Rights  Act  of  1965.  as  amended, 
which  require  OPM  to  publish  counties 
certified  by  the  U.S.  Attorney  General 
and  location  within  these  counties 
where  citizens  can  be  federally  listed 
and  become  eligible  to  vote,  and  where 
Federal  observere  can  be  sent  to  observe 
local  elections. 

Under  §  553(d)(3)  of  Utle  5  of  the 
United  States  Code,  the  Director  finds 
that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  in  view  of  the 
pending  election  to  be  held  in  the 
subject  county,  where  Federal  observers 
will  observe  the  election  under  the 
authority  of  the  Voting  Rights  Act  of 
1965.  as  amended. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  adds  one  new  location  to  the 
list  of  counties  in  the  regulations 
concerning  OPM's  responsibilities 
'imder  the  Voting  Rights  Act. 

List  of  Subjects  in  45  CFR  Part  801 

Administrative  practice  and 
procedure.  Voting  Rights. 


§60.393    Pefformanca  test  and  compilanca 
provisions. 

***** 

(c)*  »  • 
(D*  •  * 

(E)  For  each  EDP  prime  coat 
operation,  calculate  the  turnover  ratio 
(Rt)  by  the  following  equation: 


Rt  =  ,     .  truncated  after  3  decimal  places. 
Lc 


U.S.  Office  of  Personnel  Management. 
James  B.  King. 

Director. 

Accordingly.  OPM  is  amending  45 
CFR  Part  801  as  follows: 

PART  801— VOTING  RIGHTS 
PROGRAM 

1.  The  authority  citation  for  Part  801 
continues  to  read  as  follows: 

Authority:  5  U.S.C  §  1103:  sees.  7, 9.  79 
Stat.  440.  411  (42  U.S.C.  §§  1973e.  1973g). 

2.  Appendix  A  to  Part  801  is  amended 
by  adthng  alphabetically  Barbour 
County  of  Alabama  to  read  as  follovtrs: 

§801.202    Time  and  placa  for  flUng  and 
forms  of  application. 

APPENDIX  A  TO  PART  801 

*        •        • 
Alabama 


Barbour;  Holiday  Inn.  Room  101,  Baibour 
St.  at  Riverside  Drive.  Eu£aula.  Alabama, 
36027,  (205)  687-7903. 
*  *  •  •  • 

(FR  Doc.  94-25260  Filed  10-7-94:  8:45  am) 
BiLUNO  cooE  nas^i-w 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

(OockM  No.  93110(M043:  LO.  100694A] 

Groundfish  of  ttte  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Prohibition  of  retention. 


SUMMARY:  NMFS  is  prohibiting  retention 
of  Greenland  turbot  in  the  Aleutian 
Islands  subarea  (AI)  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
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(BSAI).  NMFS  is  requiring  that  catches 
of  Greenland  turbot  in  the  AI  be  treated 
in  the  same  manner  as  prohibited 
species  and  discarded  at  sea  with  a 
minimuni  of  injury.  This  action  is 
necessary  because  the  Greenland  turbot 
total  allowable  catch  (TAG)  in  the  AI 
has  been  reached. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  October  5, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundBsh  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §675.20(a)(7)(ii), 
the  Greenland  turbot  TAG  for  the  AI  was 
est^Udied  by  the  final  1994  initial 
^>ecifications  of  groundfish  (59  FR 
7656,  February  16. 1994)  and 
subsequent  apportionment  of  reserve 
(59  FR  21673,  April  26. 1994)  as  2,333 
metric  terns. 

The  Director,  Alaska  RegitHi,  NMFS, 
has  determined  in  accordance  with 
§  675.20(a)(9),  that  the  Greenland  turbot 
TAG  in  the  AI  subarea  has  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  Greenland  turbot  in 
the  AI  be  treated  as  prohibited  species 
in  accordance  with  $  675.20(c)(3), 
effective  from  12  noon,  A.l.t,  October  5, 
1994,  until  12  midnight,  A.l.t, 
^December  31, 1994. 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  from  review  under 
E.0. 12866. 


UMI 
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Authority:  16  U.S.C  1801  et  seq. 

Dated:  October  5. 1994. 

Rkfaard  H.  Sdudbr. 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  94-25054  Filed  10-5-94;  1:45  pm} 
BILUNQ  CODE  3S10-22-F 

50  CFR  Part  678 

EPocket  Na  92040»-3047:  LO.  0622940} 

Atlantic  Shark  Fisheries;  Large  Coastal 
Sharks 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  Naticmal  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Rescission  of  closure. 


SUMMARY:  NMFS  rescinds  the  closure  of 
the  fishery  for  lai^ge  coastal  sharks 
conducted  in  the  Atlantic  Ocean,  Gulf  of 
Mexico,  and  Caribbean  Sea.  This  action 
is  necessary  because  new  information 
indicates  that  the  second  semiannual 
quota  for  large  coastal  shaiJcs  has  not 
been  taken. 

EFFECTIVE  DATE:  The  closure  is  rescinded 
effective  October  4. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  C 
Midiael  Bailey,  301-713-2347;  Michael 
Justen,  813-570-5305;  or  Kevin  B. 
Foster,  508-281-^260. 
SUPPtfMENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  (FMP)  for 
Atlantic  Sharks  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C  1801  et 
seq.).  Fishing  by  U.S.  vessels  is 
governed  by  regulations  implementing 
the  FMP  at  50  CFR  part  678. 

Secti(m  678.23(b)  of  the  regubtions 
provides  for  two  semiaimual  quotas  of 
large  coastal  sharks  to  be  harvested  in  or 


from  the  Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  by  commercial 
fishermen.  The  second  semiannual 
quota  is  available  for  harvest  from  July 
1  through  December  31 ,  1994. 

The  Assistant  Administrator  for 
Rsheries,  NOAA.  (AA)  had  determined, 
based  on  the  best  available  data  on 
reported  catch  and  projections  of  future 
landings,  that  the  semiannual  quota  for 
large  coastal  sharks  in  or  from  the 
Western  North  Atlantic  Ocean,    . 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  for  the  period  July  1 
through  December  31, 1994.  would  be 
attained  by  October  10. 1994.  Therefore, 
a  closure  document  was  published  in 
the  Federal  Register  on  August  30. 1994 
(59  FR  44644).  to  take  effect  October  10. 
1994. 

Upon  further  analysis  of  the  landing;^ 
data,  including  new  information  that 
became  available  sinceaimounceroent 
of  the  closure  date,  the  AA  has 
determined  that  a  portion  of  the  quota 
for  the  large  coastal  shark  fishery 
remains  unharvested.  Therefore,  the 
closure  date  of  October  11. 1994,  is 
rescinded  effective  October  4, 1994,  in 
order  to  allow  an  (^yportunity  tot  shark 
fishermen  to  take  their  full  allocaticm.  If 
the  AA  determines  that  the  catch  will 
equal  the  quota,  a  new  closure  date  will 
be  announced. 

Clasaification 

This  action  is  taken  under  50  CFR 
part  678  and  is  exempt  from  review 
under  E.0. 12866. 

Dated:  October  4. 1994. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Coitservation  and 
Management.  National  Marine  Fisheries 
Service. 

(FR  Doc.  94-24952  Filed  10-4-94;  4:10  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Parti 

Administrative  Regulations;  Privacy 
Act  Regulations 

AGENCY:  Office  of  the  Secretary,  U.S. 
Department  of  Agriculture. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  7  CFR  1.22  by  exempting  four 
systems  of  records  from  certain  sections 
of  the  Privacy  Act  (5  U.S.C.  552a) 
pursuant  to  5  U.S.C.  552a(j).  The 
previous  list  of  exempt  systems 
published  in  the  Federal  Register  at  54 
FR  39517,  September  27. 1989,  was 
omitted  inadvertently  from  7  CFR  1.22. 
The  list  of  exempt  systems  contained  in 
the  Federal  Register  notice  at  54  FR 
39517  is  proposed  to  be  amended  by 
this  notice.  In  addition,  this  proposed 
rule  would  amend  7  CFR  1.123  by 
changing  the  list  of  Office  of  Inspector 
General  (GIG)  systems  of  records 
covered  under  those  sections  to  reflect 
changes  in  the  names  of  two  of  the 
systems  of  records,  to  add  a  third  system 
which  is  being  split-off  from  one  of  the 
other  systems,  and  to  include  the 
investigative  records  portion  of  a  fourth 
system. 

The?e  proposed  amendments  are 
being  made  in  conjunction  with  the 
notice  of  proposed  amendments  to  the 
USA/OIG  systems  of  records  which  is 
published  elsewhere  in  today's  issue  of 
the  Federal  Register. 
DATES:  Comments  must  be  submitted  on 
or  before  December  12, 1994. 
ADDRESSES:  Interested  persons  may 
submit  comments  to  Paula  F.  Hayes, 
Assistant  Inspector  General  for  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  USDA.  Washington,  DC  20250- 
2310. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  F.  Hayes,  Assistant  Inspector 
General  for  Policy  Development  and 
Resoim:es  Management.  Office  of 


Inspector  General.  USDA.  Washington. 
DC  20250-2310  (202-720-6979). 
SUPP1.EMENTARY  INFORMATION:  For  the 
system  listed  as  USDA/OIG-2. 
'Intelligence  Records."  OIG  proposes  to 
change  the  name  to  "Informant  and 
Undercover  Agent  Records"  which 
represents  a  more  descriptive  title  for 
the  records  contained  in  the  system.  For 
the  system  listed  as  USDA/OIG-3. 
"Investigative  Files  and  Subject/Title 
Index,"  OIG  proposes  to  change  the 
^  name  to  "Investigative  Files  and        , 
Automated  Investigative  Indices 
System"  to  reflect  computerization  of 
part  of  the  system.  OIG  also  proposes  to 
add  systems  USDA/OIG-4.  "OIG 
Hotline  Complaint  Records."  and 
USDA/OIG-5.  "Consolidated 
Assignments,  Personnel  Tracking,  and 
Administrative  Information  Network 
(CAPTAIN)."  to  the  exemption  lists  in  7 
CFR  1.122  and  1.123.  U  is  proposed  that 
the  hotline  records  no  longer  be 
considered  part  of  the  "hivestigative 
Files"  system  (USDA/OIG-3).  but  be  set 
up  as  a  separate  system  of  records 
because  the  heavy  volume  of  activity  in 
this  area  necessitates  a  separate  control. 
It  is  also  proposed  that  the  investigative 
records  portion  of  system  USDA/OIG-5. 
which  is  a  computerized  data  base 
system,  be  considered  exempt  similar  to 
other  investigative  records. 

These  amendments  are  not  considered 
substantive  because  the  basic  OIG 
records  covered  by  the  exemptions  in  7 
CFR  1.122  and  1.123  remain  the  same  as 
before.  The  justifications  for  these 
exemptions  were  published  with  the 
proposed  rule  at  54  FR  11204,  March  17, 
1989,  and  were  further  explained  when 
the  final  rule  was  published  at  54  FR 
39517,  September  27. 1989.  Although 
two  new  systems  of  records  are 
proposed  to  be  added  to  the  exemption 
lists,  the  exemptions  for  those  records 
are  not  new  because  the  records  were 
previously  considered  exempted  as  part 
of  the  "Investigative  Files"  system. 

This  proposed  rule  has  been  reviewed 
under  Departmental  Regulation  1512-1 
and  Executive  Order  No.  12866  and  has 
been  determined  not  to  be  a  "significant 
regulatory  action"  for  the  following 
reasons: 

(1)  It  would  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 


Federal  Register 
Vol.  59.  No.  195 
Tuesday,  October  11.  1994 


State,  local,  or  tribal  governments  or 
communities; 

(2)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(3)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(4)  Would  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866.  ^ 

In  addition,  it  has  been  determined 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  7  CFR  Part  1 

Privacy. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  7 
CFR,  subtitle  A,  part  1.  subpart  G,  as 
follows: 

PART  1— ADMINISTRATIVE 
REGULATIONS 

Subpart  G — Privacy  Act  Regulations 

1.  The  authority  citation  for  subpart  G 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a. 

2.  It  is  proposed  to  amend  Sections 
1.122  by  adding  the  lists  of  exempt 
systems  of  records  for  the  Office  of 
Inspector  General  and  §  1.123  by 
revising  the  lists  of  exempt  systems  of 
records  for  the  Office  of  Inspector 
General  to  read  as  follows: 

§  1 . 1 22    General  exemptions. 

*        •        •        •        • 

Office  of  Inspector  General 
Informant  and  Undercover  Agent  Records, 

USDA/OIG-2. 
Investigative  Files  and  Automated 

Investigative  Indices  System,  USDA/ 

OIG-3. 
OIG  Hotline  Complaint  Records.  USDA/ 

OIG-4. 
Investigations  Subsystem  and  Investigative 

Employee  Time  Records  portions  of  the 

Consolidated  Assignments,  Personnel 

Tracking,  and  Administrative 

Information  Network  (CAPTAIN), 

USDA/OIG-5. 


UMI 


f  1.123   Specific  txMnptions. 

•  *        •        •        • 

Office  of  Inspector  General 
Informant  and  Undercover  Agent  Records, 

USDA/OIG-2. 
Invest  gative  Files  and  Automated 

Investigative  Indices  System,  USDA/ 

OlG-3. 
OIG  Hotline  Complaint  Records,  VSDAf 

OIG-^. 

Investigations  Subsystem  and  Investigative 
Employee  Time  Records  portions  of  the 
Consolidated  Assignments,  Personnel 
Tracking,  and  Administrative  Information 
Network  (CAPTAIN^.  USDA/OIG-5. 

•  •         •         •         • 

Done  at  Washington.  DC.  this  28th  day  of 
Septeml^ei  1994. 
Mike  Espy, 

Secretary  of  Agriculture. 
|FR  Doc  94-25006  Filed  tO-7-94;  8:45  am] 

MUJNQ  COOC  34ia-23-M 


AniNMl^  wkI  Plant  HmMi  lnsp6ction 
Sarvictt 

9CFRPai1113 
(Docket  l«o.  93-039-1) 

Viruses,  Senims,  Toxins  and 
Analogous  Products;  Standard 
Requirement  for  Escherichia  CoH 
Bacterins 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  by  adding  a  Standard 
Requirement  for  Escherichia  coli 
bacterins.  This  amendment  would 
provide  a  uniform  procedure  to 
demonstrate  the  immunogenidty  of 
reference  bacterins  made  from  £.  co7j 
master  seed  bacteria.  This  amendment 
would  also  provide  uniform  procedures 
to  requalify  a  reference  bacterin  for 
which  the  dating  period  has  expired,  bi 
addition,  the  amendment  would  specify 
the  potency  test  requirements  for  the 
release  of  serials  of  E.  coli  bacterins  for 
immunogenidty  and  potency. 

The  purpose  of  this  regulation  is  to 
standardize  the  requirements  for  the 
production  and  testing  of  E.  coli 
bacterins  for  immunogenidty  and 
potency. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  bef(Ke 
December  12, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  room  804,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Dodcet  No.  93- 
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(  39-01.  Comments  received  may  be 
i  ispected  at  USDA,  room  1141.  South 
1  luilding,  14th  Street  and  Independence 
i  Lvenue  SW.,  Washington,  DC,  between 
(  a.m.  and  4:30  p.m.,  Monday  through 
1  riday,  except  holidays.  Perscois 
\  dshing  to  inspect  comments  are 
I  K)uested  to  call  ahead  (202)  690-2817 
1  >  fadlitate  entry  into  the  comment 
I  wading  room. 

f  OR  FURTHER  INFORMATION  CONTACT: 
I  Ir.  David  A.  Espeseth,  Deputy  Direct w. 
\  'eterinary  Biologies,  BBEP,  APHIS, 
I ISDA.  room  838,  Federal  Building, 
(  505  Belcrest  Road,  Hyattsville,  MD 
:  0782.  (301)  436-«245. 

S  UPPLBIENTARY  INFORMATION: 

1  lackground 

Standard  Requirements  are  prescribed 
i  1 9  CFR  part  113  for  the  preparation 
i  nd  testing  of  veterinary  biological 

Jroducts.  A  Standard  Requirement 
snsists  of  test  methods,  procedures, 
4nd  criteria  which  define  the  standards 
(if  purity,  safety,  potency,  and  efficacy 
i)r  a  given  type  of  veterinary  biological 
Droduct.  Where  a  Standard  Requirement 
ipr  8  product  does  not  exist  in  the 
ipgulations.  production  procedures  and 
4>edrications  for  purity,  safety,  and 
botency  of  a  product  are  provided  in  an 
C  hitline  of  Production  filed  with  the 
i  inimal  and  Plant  Health  Inspection 

2  ervice.  Once  uniform  standards  for  a 

t  r^  of  product  are  established,  they  are 
( cidified  in  the  regulations. 

Because  there  is  no  Standard 
1  equirement  in  9  CFR  part  113  for 
I  'scherichia  coli  (E.  coli)  bacterins.  each 
I  lanufacturer  of  these  products  has 
( evised  its  own  procedures,  which  are 
)  sually  a  part  of  a  filed  Outline  of 
Production,  to  meet  the  requirements  of 
the  Virus-Serum-Toxin  Act  that  all 
^  eterinary  biological  products  be  piu«, 
a  afe,  potent,  and  efficadous.  Therefore, 
( ven  though  all  of  the  procedures  and 
I  lethbds  must  be  satisfactory  to  the 
i  inimal  and  Plant  Health  Inspection 
!  ervice,  there  are  a  number  of  different 
{ rocedures  which  are  used  by  firms 
I  reducing  biological  products 
( ontaining  E.  coli  as  one  of  the 
( omponents.  At  this  time,  we  are 
(  repared  to  propose  adding  a  new 
I  113.124  to  the  standards  which  would 
( ontain  uniform  test  methods, 
I  rocedures,  and  criteria  to  be  used  by 
1  censed  manufacturers  off.  coli 
\  acterins  to  provide  assurance  that  these 
I  acterins  are  immunogenic  and  potent. 

1  nununogencity 

The  effectiveness  of  a  veterinary 
I  iologic  to  ameliorate  disease  in  animals 
i(  of  paramount  importance  to  the 
<  onsumers  of  veterinary  biological 


products.  The  test  for  iinmunogenicity 
ascertains  the  efficacy  of  a  veterinary 
biologic.  Based  on  experience  with 
immunogenidty  tests,  the  Animal  and 
Plan  Health  Inspection  Service  is 
proposing  uniform  requirements  for 
establishing  the  immunogenidty  of  a 
Master  Reference  made  from  E.  coli 
master  seed.  This  would  be 
accomplished  by  sj>ecifying  in  proposed 
§  113.124(a):  (1)  The  minimyrn  number 
qf  pregnant  dams  to  vaccinate  and  the 
number  of  nonvaccinated  controls;  (2) 
procedures  for  challenge  of  neonates 
with  virulent  E.  coli;  and  (3)  the  criteria 
for  satis£actory  protection  against 
challenge  and  thereby  demonstration  of 
immtmogenicity  of  the  Master 
Refierence.  The  immimogenicity  te&t  of 
master  seed  baderia  described  in 
proposed  §  113.124(a)  wotild  be 
required  of  all  new  product  license 
applications  prior  to  licenstire.  The  test 
would  establish  the  iminunogaudty  of 
the  Master  Refierence  used  in  the 
relative  potency  test  reqtiired  for  release 
of  serials  of  biological  product. 
As  do  all  biolo^cs.  refisrence 
baderins  may  loee  potency  and 
immunogenidty  with  the  passage  of 
time.  The  loss  of  potency  and 
immunogenidty  is  not  constant  im  all 
biologies  because  oi  differences  between 
master  seeds,  production  methods, 
adjuvants,  diluents,  conditions  of 
storage  and  othn-  variables  used  in  the 
manufacture  of  biologies.  Therefore  the 
proposed  amendment  in  §  113.124(b) 
describes  the  testing  that  must  be 
conduded  on  an  E.  coti  Master 
Reference  to  detennii>e  if  it  is  still 
suffidentfy  potent  and  immunogenic 
after  its  date  of  expiratifUi  to  permit 
extending  the  date  of  exjriratioa. 

Potency 

Different  potency  tests  are  ourently 
used  for  E.  coli  badems.  Potency  tests 
used  to  compare  serials  of  produd  to  a 
reference  baderin  are:  mouse  tests, 
guinea  pig  tests,  and  enzyme  linked 
immunosorbent  assays  (ELISA).  As 
proposed,  new  §  113.124(c)  would 
require  the  use  of  a  standifurd  in  vitro 
m^od  for  testing  serials  of  E.  coli 
baderins.  The  proposed  standard 
method  is  a  parallel  line  immunoassay 
that  compares,  for  both  the  unknovm 
and  the  reference,  the  linear  regression 
of  the  optical  density  (OD)  versus  the 
logarithm  of  antigen  concentration 
determined  by  ELISA.  The  Animal  and 
Plant  Health  inspection  Service  has 
proposed  use  of  this  standard  in  vitro 
potency  test  for  E.  coli  baderins 
because  its  use  provides  three 
advantages:  (1)  It  ensures  the  use  of  a 
valid  test  method  and  makes  potency 
testing  more  uniform;  (2)  it  ensures  that 


serials  of  produd  are  potent  before 
release;  and  (3)  it  reduces  significantly 
the  number  of  laboratory  animals 
required  for  testing  E.  coli  bacterins. 

u  adopted,  this  standard  test  would 
require  that  manufacturing  firms  have 
personnel  profident  in  performing  the 
ELISA  procedure  and  the  equipment 
necessary  to  perform  the  tests. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866.  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule,  if  adopted,  would 
aid  firms  manufaduring  E.  coli 
bacterins.  The  proposal  contains 
Standard  Requirements  for 
immunogenidty  testing  which  would 
provide  uniformity  among  firms  instead 
of  each  firm  having  to  meet  the  Animal 
and  Plant  Health  Inspection  Service 
requirements  by  its  own  designed 
methods.  This  would  reduce  a  firm's 
cost  of  research  and  development 
needed  to  design  a  method  to  test 
immunogenidty.  The  proposed  rule 
would  prescribe  in  vitro  potency  testing 
of  serials  of  produd  with  minimal  costs 
to  manufacturing  firms  since  the 
National  Veterinary  Services 
Laboratories  of  the  Animal  and  Plant 
Health  Inspedion  Service  have 
developed  and  standardized  the  tests 
and  would  provide  the  critical  reagents 
needed  to  perform  the  tests. 

The  manufadurers  producing  E.  coli 
bacterins  would  need  to  have  personnel 
profident  in  conducting  ELISA  tests. 
The  necessary  equipment  and 
personnel,  however,  should  already  be 
available  for  other  routine  procedures  in 
most  biologic,  research  and  diagnostic 
laboratories.  Also,  the  ELISA  in  vitro 
potency  test  is  less  expensive  than  the 
mouse  potency  test  now  used  by  the 
majority  of  firms  producing  E.  coli 
bacterins. 

Under  these  drcumstances.  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspedion  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impad  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflid  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  efEad  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 


will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Ad 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  PaperwoA 
ReducUon  Act  of  1980  (44  U.S.C  3501 
ef  seq.). 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies,  Export,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  9  CFR  part  113  would  be 
amended  as  follows: 

PART  1ia— STANDARD 
REQUIREIMiZNTS 

1.  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17. 
2.51.  and  371.2(d). 

2.  A  new  §  113.124  would  be  added 
to  read  as  follows: 

§  1 13.124    Escherichia  Coli  Bacterin  (E. 
coli). 

Baderins  for  the  prevention  of 
colibadllosis  in  mammalian  neonates 
bom  to  vaccinated  dams  shall  be 
prepared  fi-om  bacterial  cultures  which 
are  inactivated  and  nontoxic.  Each  lot  of 
Master  Seed  Baderia  and  serial  or 
subserial  of  product  containing 
Escherichia  coli  shall  meet  the 
applicable  requirements  described  in 
§  113.100  and  the  spedal  requirements 
prescribed  in  this  section.  A  lot  of 
Master  Seed  Baderia  fotmd 
unsatisfactory  by  any  prescribed  test 
shall  not  be  used.  A  serial  or  subserial 
found  unsatisfadory  by  any  prescribed 
test  shall  not  be  released. 

(a)  Each  lot  of  Master  Seed  Bacteria 
shall  be  tested  for  immunogenicity  in 
each  species  for  which  the  bacterin  is 
recommended.  The  immunogenicity  of 
the  Master  Seed  Bacteria  shall  be 
established  as  follows: 

(1)  A  Qualifying  Serial  of  product 
with  a  minimum  level  of  potency  shall 
be  produced  from  the  highest  allowable 
passage  of  the  Master  Seed  Bacteria  for 
use  in  the  immimogenicity  test.  The 
allowable  passage  level  must  be 
specified  in  the  filed  Outline  of 
Production.  The  relative  potency  of  the 
Qualifying  Serial  compared  to  the 
References  shall  be  established  as 
provided  in  paragraph  (b)  of  this 
section. 

(2)  At  least  30  pregnant  cows  or 
heifers  (20  vaccinates  and  10  controls) 
or  at  least  13  sows  or  gilts  (8  vacdnates 
and  5  controls)  shall  be  used  as  test 
animals.  The  animals  shall  be  randomly 
divided  between  vaccinates  and 


controls.  If  the  neonates  to  be  protected 
are  ovine  or  caprine,  the  number  of  test 
animals  must  be  specified  in  a  protocol 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service. 

(3)  Pregnant  dams  used  as  vaccinates 
shall  be  injeded  with  one  dose  of  the 
serial  of  produd  by  the  method 
recommended  on  the  label.  If  two  doses 
are  recommended,  the  second  dose  shall 
be  administered  at  the  time  interval 
recommended  on  the  label.  Serum 
samples  shall  be  collected  from  each 
dam  immediately  prior  to  each 
inoculation,  2  weeks  after  the  last 
inoculation,  and  at  parturition.  Colostral 
samples  shall  be  colleded  from  each 
dam  at  parturition. 

(4)  Challenge  of  the  neonates. 

(i)  Challenge  culture(s),  one  for  each 
E.  coli  pilus  type  for  which  protedion 
is  claimed,  shall  be  provided  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
challenge  culture(s)  used  in  the  efficacy 
test(s)  shall  be  aUquoted  into  individual 
doses,  and  stored  frozen  at  minus  70  "C 
until  needed. 

(ii)  After  parturition,  each  neonate 
shall  be  allowed  to  suckle  normally  for 
at  least  4  hoiu^.  Four  to  12  hours  after 
parturition,  each  neonate  shall  be 
weighed,  have  a  serum  sample 
collected,  and  then  be  diallenged. 

(iii)  Each  neonate  shall  receive  orally 
a  predetermined  dose  of  challenge 
culture. 

(iv)  Each  neonate  shall  be  examined  at 
least  twice  daily  for  7  days 
postchallenge  for  signs  of  colibacillosis. 
Neonates  that  die  shall  be  necropsied  to 
determine  the  cause  of  death. 

(5)  Interpretation  of  results. 

(i)  If  the  mortahty  of  the  neonates 
from  nonvaccinated  bovine  dams  is  less 
than  60  percent,  the  test  is  inconclusive 
and  may  be  repeated. 

(ii)  If  at  least  80  percent  of  the 
neonates  from  vaccinated  bovine  dams 
do  not  survive  without  showing  clinical 
signs  of  coUbadilosis.  the 
immunogenicity  of  the  serial  of  produd 
and  the  Master  Seed  Bacteria  is 
unsatisfactory. 

(iii)  For  porcine,  ovine,  and  caprine    ' 
neonates,  if  a  statistically  significant 
greater  number  of  neonates  from 
vaccinated  dams  do  not  siirvive.  or  the 
survivors  do  not  show  a  significant 
reduction  in  clinical  signs  of 
colibadllosis.  or  both,  when  compared 
with  neonates  fitjm  nonvaccinated 
control  dams,  the  immunogenidty  of 
the  serial  of  product  and  the  Master 
Seed  Baderia  is  unsatisfactory.  The 
level  of  significance  required  is  p  <0.0:>. 
Clinical  signs  shall  be  evaluated  by  a 
method  of  scoring  and  statistical 
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analysis  acceptable  to  the  Animal  and 
Plant  Health  Inspection  Service. 

(b)  References  for  in  vitro  potency 
tests. 

(1)  Comparison  of  the  Qualifying 
Serial  and  Working  References 

(i)  If  the  QuaUfying  Serial  is  the 
Working  Reference,  no  comparative 
potency  testing  between  the  Qualifying 
Serial  and  the  reference  is  required. 

(ii)  If  the  Qualifying  Serial  is  not  the 
Working  Reference,  then  the  potency  of 
the  Qualifying  Serial  relative  to  the 
Working  Reference  shall  be  determined 
using  a  parallel  line  immunoassay  that' 
is  approved  by  the  Animal  and  Plant 
Health  Inspection  Service.  To  be 
acceptable,  the  geometric  mean  of  the 
relative  potency  values  obtained  for  the 
Qualifying  Serial  in  at  least  5 
independent  parallel  line 
immunoassays  shall  be  less  than  or 
equal  to  1.00. 

(iii)  If  the  Master  Reference  is 
difiierent  from  either  the  Working 
Reference  or  the  Qualifying  Serial,  or 
both,  the  dilution  of  the  Master 
Reference  with  a  potency  equil  to  that 
of  the  Working  Reference  shall  be 
determined  by  using  a  parallel  line 
immunoassay  as  specified  in  paragraph 
(b)(l)(ii)  of  this  section. 

(2)  Dating  period  for  References. 
References  shall  have  an  initial  dating 
period  equal  to  the  dating  period  of  the 
product  or  as  supported  by  data 
acceptable  to  the  Animal  and  Plant 
Health  Inspection  Service.  The  dating 
period  begins  on  the  date  of  initiation  of 
the  immunogenicity  test  or  repeat 
immunogenicity  test.  The  expiration 
date(s)  of  References  shall  be  stated  in 
the  Outline  of  Production. 

(3)  Requalifying  a  Master  Reference, 
(i)  To  requalify  and  extend  the  dating 

period  of  a  Master  Reference,  a  repeat 
immunogenicity  test  shall  be  conducted 
using  a  Qualifying  Serial  of  product  as 
defined  in  §  101.5(q)(2).  If  the  Master 
Reference  or  Working  Reforence  is  a 
serial  of  product,  the  Qualifying  Serial 
becomes  the  new  Master  Reference  or 
the  new  Working  Reference. 

(ii)  The  protocol  and  the  method  of 
evaluation  of  the  repeat  immunogenicity 
test  to  requalify  a  Master  Reference  must 
be  approved  by  the  Animal  and  Plant 
Health  Inspection  Service.  The  results  of 
the  immunogenicity  test  specified  in 
paragraphs  (a)(2)  through  (a)(5)  of  this 
section  will  be  a  determining  factor  in 
what  constitutes  an  appropriate  test  to 
requalify  a  Master  Reference.  Different 
methods  of  requalifying  a  Master 
Reference  are: 

(A)  Challenge  of  neonates  bom  to 
vaccinated  host  animals. 

(B)  Challenge  of  vaccinated  animals  of 
another  species  whose  immunological 
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response  has  been  showm  to  correlate 
with  protection  of  neonates  of  the 
species  for  which  the  product  is 
recommended. 

(C)  Serum  and  colostral  antipilus 
titers  of  dams,  or  serum  antipilus  titers 
of  neonates,  or  both,  when  antibody 
titers  show  a  meaningful  correlation  to 
protection  in  the  original 
immunogenicity  test  specified  in 
paragraphs  (a)(2)  through  (a)(5)  of  this 
section. 

(iii)  Requalifying  and  extending  the 
dating  period  of  a  Master  Reference  may 
also  be  done  by  monitoring  the  potency 
of  the  Master  Reference  by  in  vitro 
methods  over  time  by  procedures 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  then 
conducting  a  repeat  immunogenicity 
test  as  in  paragraphs  (b)(3)(i)  and 
(b)(3)(ii)  of  this  section  when  any 
decline  in  potency  is  detected. 

(4)  An  Outline  of  Production  change 
must  be  approved  by  the  Animal  and 
Plant  Health  Inspection  Service  to 
provide  an  extension  of  the  expiration 
date  of  a  Master  Reference. 

(c)  Test  requirements  for  release  of 
serials. 

(1)  Each  serial  and  subserial  shall 
meet  the  applicable  requirements 
prescribed  in  §  113.100  and  the 
requirements  of  this  paragraph.  Any 
serial  or  subserial  found  unsatisfactory 
by  a  prescribed  test  shall  not  be 
released. 

(2)  Potency  test.  Bulk  or  final 
container  samples  of  completed  product 
shall  be  tested  for  potency  using  the 
parallel  line  immunoassay  and  the 
Working  Reference  correlated  directly  to 
the  immimogenicity  test  described  in 
paragraph  (a)  or  indirectly  as  described 
in  paragraph  (b)(1)  of  this  section.  The 
potency  test(s)  must  be  specific  for  each 
pilus  type  for  which  protection  is 
claimed.  The  antigen  capture  antibody 
and  the  antigen  indicator  monoclonal 
antibody  for  the  in  vitro  potency  test  is 
supplied  by  the  Animal  and  Plant 
Health  Inspection  Service.  To  be 
satisfactory  and  eligible  for  release,  each 
pilus  antigen  in  each  serial  of  product 
shall  have  a  relative  potency  greater 
than  or  equal  to  1.00  when  compared  to 
the  Working  Reference(s).  Serials  not 
satisfactory  on  the  initial  relative 
potency  test  may  be  retested  in 
accordance  with  §  113.8  (c)(1)  through 
(c)(5). 

Done  in  Washington,  DC,  this  4th  day  of 
October  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc  94-25056  Filed  10-7-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NIM-155^D] 

Airworthiness  Directives;  Canadair 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  |he 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Canadair  Model  CL-600-2B19  series 
airplanes,  that  currently  requires  a 
revision  to  the  Airplane  Flight  Manual 
(AFM)  to  restrict  altitude  and  airspeed 
operations  of  the  airplane  under  certain 
conditions  of  hydraulic  system  failure. 
This  action  would  add  a  requirement  to 
remove  certain  shear  pins  and  install 
certain  new  shear  pins  on  the  elevator 
flutter  dampers,  and  replace  certain 
shear  pins  at  repetitive  intervals.  This 
proposal  is  prompted  by  the 
development  of  a  temporary  repair  that 
entails  repetitive  replacement  of 
discrepant  pins  in  a  timely  manner  to 
prevent  failure  of  the  pins.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  undampened 
vibration  of  the  elevators  in  normal 
cruise  conditions;  when  combined  with 
hydraulic  system  failures,  this  condition 
could  result  in  reduced  controllability 
of  the  airplane.  , 

DATES:  Cbmments  must  be  received  by 
December  6, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
155-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087  Station  Centre^ 
ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  Valley  Stream,  New  York. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri.  Aerospace  Engineer, 
Airframe  Branch,  ANE-172,  New  York 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate.  181 
South  Franklin  Avenue,  Room  202. 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6221;  fax  (516) 
791-9024. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  commiuiications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  ifter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  ivishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to-this  notice 
must  si^mit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-155-AD."  "ITie 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-155-AD.  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056. 

Discnssioa 

On  January  3, 1994,  the  FAA  issued 
AD  94-01-09,  amendment  39-8791  (59 
FR  1471,  January  11, 1994),  applicable 
to  certain  Canadair  Model  CL-600-2B19 
(R^ional  Jet  Series  100)  series 
airplanes,  to  require  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  restrict  altitude  and  airspeed 
operations  of  the  airplane  under  certain 
conditions  of  hydraulic  system  failure. 
That  action  was  prompted  by  a  report  of 


sheared-off  shear  pins  found  on  one 
airplane's  elevator  dampers.  The 
requirements  of  that  AD  are  intended  to 
prevent  undampened  vibration  of  the 
elevators  in  normal  cruise  conditions; 
when  combined  with  hydraulic  system 
failures,  this  condition  can  result  in 
reduced  controllability  of  the  airplane. 

Since  the  issuance  of  that  AD, 
Bombardier,  Inc.,  has  developed  a 
temporary  repair,  which  involves 
removing  the  existing  shear  pins  and 
installing  new  shear  pins  on  the  elevator 
flutter  dampers,  and  then  replacing  the 
shear  pins  at  repetitive  intervals.  The 
intent  of  this  temporary  repair  is  to 
replace  discrepant  pins  in  a  timely 
manner  in  order  to  prevent  the  failure 
of  the  pins.  (The  manufacturer  is 
currently  developing  a  permanent 
modification.)  Failure  of  the  shear  pins 
on  the  elevator  damper,  if  not  detected 
and  corrected,  may  lead  to  undampened 
vibration  of  the  elevators  during  normal 
cruise  conditions;  when  combined  with 
hydraulic  system  failures,  this  situation 
could  result  in  reduced  controllability 
of  the  airplane. 

Bombardier  has  issued  Canadair 
"Regional  Jet"  Service  Bulletin  S.B. 
601R-27-017,  dated  May  12.  1994. 
which  describes  procedures  for 
accomplishing  a  temporary  repair  that 
entails  the  removal  of  shear  pins  having 
part  number  (P/N)  HST22DU8-13,  and 
the  installation  of  new  shear  pins 
having  P/N  601R24063-25C1.  on  the 
elevator  flutter  dampers.  This  service 
bulletin  also  describes  procedures  for 
replacement  of  the  new  shear  pins  at 
repetitive  intervals.  Transport  Canada 
Aviation,  which  is  the  airworthiness 
authority  for  Canada,  classified  this 
service  bulletin  as  mandatory  and 
issued  Canadian  Airworthiness 
Directive  CF-93-32R1.  dated  August  12; 
1994,  in  order  to  assiu-e  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafs  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  94-01-09  to  require 
removal  of  existing  shear  pins  and 
installation  of  certain  new  shear  pins  on 
the  elevator  flutter  dampers;  and  to 
require  replacement  of  shear  pins  at 
repetitive  intervals.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  proposed  AD  would  also 
continue  to  require  the  pre\iously- 
required  revision  to  the  Limitations 
Section  of  the  FAA-approved  AFM  to 
restrict  altitude  and  airspeed  operations 
under  conditions  of  single  or  double 
hydraulic  failure. 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  additional 
rulemaking. 

The  FAA  estimates  that  19  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  AFM  revision  that  was  previously 
required  by  AD  94-01-09.  and  retained 
in  this  proposal,  takes  approximately  1 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $55  per  woA 
hour.  Based  on  these  figtires,  the  total 
cost  impact  of  the  AFM  revision 
requirement  on  U.S.  operators  is 
estimated  to  be  $55  per  airplane.  The 
FAA  estimates  that  all  affected  U.S. 
operators  have  previously  accomplished 
this  requirement;  therefore,  the  future 
cost  impact  of  this  requirement  is 
minimal. 

The  removal,  installation,  and 
replacement  of  shear  pins  that  would  be 
required  by  this  proposal  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $55  j>er  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  these  proposed  requirement 
on  U.S.  operators  is  estiraatwl  to  be 
$5,225.  or  $275  per  airplane. 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  proposed 
requirements  of  this  AD  action,  and  that 
no  operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

Tne  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
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federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOflESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFK 
11.89. 

S  39.13   (Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8791  (59  FR 
1471,  January  11, 1994),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bqpibafdier,  Inc.  (Foimerly  Canadair): 
Docket  94-NM-155-AD.  Supersedes  AD  94- 
01-09.  Amendment  39-8791. 

Applicability:  Model  CX-60O-2B19 
(Regional  )et  Series  100)  series  airplanes; 
serial  numbers  7003  and  subsequent; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  undampened  vibration  of  the 
elevators  in  normal  cruise  conditions  which, 
when  combined  with  hydraulic  system 
foilures,  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  30  days  after  January  26. 1994 
(the  effective  date  of  AO  94-01-09. 
amendment  39-8791).  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following 
restrictions  of  altitude  and  airspeed 
operations  under  conditions  ofsingte  or 
double  hydraulic  system  failure;  and  advise 


the  flight  crew  of  these  revised  limits. 
Revision  of  the  AFM  may  be  accomplished 
by  inserting  a  copy  (rf  this  AO  in  the  AFM. 

Note  1:  The  restrictions  described  in  the 
AFM  Temporary  Revision  (TR)  R)/30  meet 
the  requirements  of  this  paragraph. 
Therefore,  inserting  a  copy  of  TR  R)/30  in 
lieu  of  this  AO  in  the  AFM  is  considered  an 
acceptable  means  of  compliance  with  this 
paragraph. 

Single  Hydrauuc  System  Failure 
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Altitude  limit  (maximum) 


31 ,000  feet 

30.000  feet 

28,000  feet 

26.000  feet 

24.000  feet 

22,000  feet 

20,000  feet  and  twiow 


Airspeed  Hmit 
(maximum) 


0.55»tech 
(199  KIAS) 
0.56  Mach 
(204  KIAS) 
0.55  Mach 
(213  KIAS) 
0.55  Mach 
(222  KIAS) 
0.55  Mach 
(232  KIAS) 
0.55  Mach 
(241  KIAS) 
252  KIAS 


Double  Hydraulic  System  Failure 


Altitude  Limit  (maximum) 


10,000  feet 


Airspeed  Limit 
(maxirrxjm) 


200  KIAS 


(b)  For  airplanes  having  serial  numbers   „ 
7003  through  7044,  inclusive:  Within  45  days 
after  the  effective  date  of  this  AO,  remove 
shear  pins  having  part  number  (P/N) 
HST22DU8-13  that  are  installed  on  the 
slevator  flutter  dampers,  and  install  new 
(hear  pins  haying  P/N  601R24063-2501,  in 
accordance  with  Canadair  Regional  )et 
Service  Bulletin  S.B.  601R-27-017,  dated 
May  12, 1994.  Thereafter,  prior  to  the 
accumulation  of  800  flight  hours  on  any 
shear  pin  having  P/N  601R24063-25O1, 
replace  it  with  a  new  shear  pin  having  P/N 
601R24063-2501. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 

■provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  l>y  the  Manager, 
Btandardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
inspector,  who  may  add  comments  and  then 
lend  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AO,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 

location  where  the  requirements  of  this  AD 


can  be  accomplished.  Issued  in  Renton, 
Washington,  on  October  4, 1994. 
S JL  Miller,  Acting  Manager. 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  00c.  94-25059  Filed  10-7-94;  8:45  am] 

BHUNQ  COOK  4tie-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  »4-ASW-q 

Proposed  Alteration  of  Jet  Routes 

AQENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
realign  Jet  Route  J-10  from  the 
Twentynine  Palms,  CA,  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  to 
the  Farmington.  NM.  VORTAC  and 
extend  Jet  Route  J-231  from  the  St. 
Johns.  AZ.  VORTAC  to  the  Twentynine 
Palms  VORTAC.  This  action  would 
enhance  air  safety,  simplify  routings, 
and  reduce  controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  November  25. 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  ASW-500.  Docket  No. 
94-ASW-8,  Federal  Aviation 
Administration,  2601  Meacham  Blvd. 
Fort  Worth,  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916, 800  Independence 
Avenue,  SW.,  Washington,  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  houra 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  I^RTHER  INFORMATKM  CONTACT: 
William  C.  Nelstm.  Airapace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airepace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202J 
267-9295. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  C^ommenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASW-8."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220, 800  Independence 
Avenue,  SW.,  Washington,  IX?20591.  or 
by  calUng  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regidations  (14  CFR  part  71)  to 
realign  J-10  from  the  Twentynine 
Palms,  CA,  VORTAC  to  \he  Farmington, 
NM,  VORTAC  and  extend  J-231  from 
the  St.  Johns,  AZ,  VORTAC  to  die 
Twentynine  Pahns  VORTAC.  This 
realignment  would  reduce  sector 
complexity  northeast  of  Phoenix  AZ, 
resulting  in  more  efficient  utilization  of 
the  airspace.  This  action  would  enhance 
safety,  simplify  routings,  and  decrease 
the  controUere  workload.  Jet  routes  are 
pubUshed  in  paragraph  2004  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
efliective  September  16. 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  )et  routes  listed  in  this 


dociunent  woidd  be  published 
subsequentlv  in  the  Oder. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
-therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airapace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Paragraph  2004— Jet  lloutes 

HO    [Revisedl 

From  Los  Angeles.  CA,  via  INT  Los  Angeles 
083"  and  Twentynine  Palms,  CA,  269« 
radials;  Twentynine  Palms;  INT  of 
Twentynine  Pahns  075"  and  FlagsUff,  AZ. 
251T(237''M)  radials;  Flagstaff;  Farmington, 
NM;  Blue  Mesa.  CO;  INT  Blue  Mesa  060°  and 
Denver,  CO,  225°  radials:  Denver:  INT  Denver 
058°  and  North  Platte,  NE,  260°  radials; 
North  Platte.  NE;  Wolbach,  NE;  Des  Moines. 
lA;  to  Iowa  City,  lA 


h231    [Revised] 

From  Twentynine  Palms.  CA;  INT 
Twentynine  Pahns  075°T{Q60*'M)  and  Drake. 


AZ.  262°T(248°M)  radials;  Drake;  INT  Drake 
111°T(097°M)  and  Sl  Johns,  AZ; 
268°T(256°M)  radials;  St  Johns;  Anton 
Chico,  NM;  to  Liberal,  KS. 
•         •         »         •         » 

Issued  in  Washington,  DC,  on  September 
22. 1994. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  94-24960  Filed  10-7-94, 8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AQL-12] 

Proposed  Alteration  of  VOR  Federal 
Airway  V-36 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
.  ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  Federal  Airway  V-36  by 
extending  the  airway  from  Sault  Ste 
Marie.  MI,  to  Thunder  Bay.  ON,  Canada, 
via  Wawa,  ON,  Canada.  Modifying  the 
airway  would  simplify  routings  for  air 
traffic  transitioning  in  that  airapace  from 
the  United  States  to  Canada.  In  addition, 
the  airapace  designation  would  be 
changed  to  reflect  the  relocation  of  the 
Toronto,  ON,  Canada.  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME). 

DATES:  Comments  must  be  received  on 
or  before  November  25, 1994. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AGL-500,  Docket  No. 
94-AGL^12,  Federal  Aviation 
Administration,  O'Hare  Lake  Office 
Center,  2300  East  Devon  Avenue,  Des 
Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington.  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airepace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 
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SUPPLEMENTARY  MFORMA'nON: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  <m  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Dodiet  No.  94- 
AGL-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  omunents  will  be 
considered  before  taking  action  on  the 
propoeed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rtiles  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  eadi 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220. 800  Independence 
Avenue.  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  pari  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  V-38  by  extending  the  airway 
from  Sault  Ste  Marie.  MI,  to  Thunder 
Bay.  ON,  Canada,  via  Wawa,  Cm, 
Canada,  excluding  the  airspace  in 
Canada.  Extending  the  airway  has 


UMI 


become  necessa^  because  of  the 
volume  of  air  traffic  utilizing  V-36.  This 
action  would  simplify  routings  and 
reduce  the  woridoad  for  pilots  and 
controllers.  In  addition,  the  airspace 
designation  would  be  changed  to  reflect 
the  relocation  of  the  Toronto,  ON, 
Canada,  VOR/DME.  Domestic  VOR 
Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.98  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airway  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regxilation  only  involves  an 
established  body  of  teclmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Pn^Msed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED) 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  VS.C  106(g):  14  CFR 
11.69. 

171.1    [AmMMiocq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  eRective 
September  16, 1994,  is  amended  as 
follows: 


Paragraph  6010(a}— Domestic  V(Xt  Federal 
Airways 


V-36    (Revised] 

From  Thunder  Bay,  ON,  Canada;  Wawa, 
ON,  Canada;  Sauh  Ste  Marie,  MI;  Elliot  Lake. 
ON,  Canada;  Wiarton,  ON,  Canada:  INT 
Wiarton  ISO*  and  Toronto,  ON,  Canada. 
304'T(314»M)  radials;  Toronto;  INT  Toronto 
150T(160°M)  and  Bu^lo,  NY,  306"  radials; 
Buffalo;  Elmira,  NY;  INTElmira  110*  and 
LaGuardia,  NY,  310*  radials;  to  INT 
LaGuardia  310*  and  StiHwater.  N),  043* 
radials.  The  airspace  within  Canada  is 
excluded. 


Issued  in  Washington,  DC,  on  September 
22, 1994. 
Harold  W.Becker, 

Manager,  Airspace-Rules  and  Aeronautical 

Information  Division. 

(FR  Doc.  94-24962  Piled  10-7-94;  8:45  ami 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1609 

QuMelln—  on  IMmwnunt  Owed  on 
nacv,  wtMiTt  iwngNmi  iNnaer,  Nniaini 
Origin,  Ags.  or  DIsabHIty 

AGENCY:  Equal  Employment 
Opportunity  Conunission  (EEOC). 

ACTION:  Withdrawal  of  the  proposed 
guidelines. 

SUMMARY:  The  Proposed  Guidelines  on 
Harassment  Based  on  Race,  Color, 
Religion,  Gender.  National  Origin,  Age, 
or  Disability  (58  FJi.  51266,  October  1, 
1993)  are  being  withdrawn  from 
consideration  because  they  did  not 
achieve  the  stated  goal  of 
"consolidatlingl,  clarilyling]  and 
explicatfingi"  existing  law  pertaining  to 
harassment  on  these  bases. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  M.  Thornton,  Deputy  Legal 

Counsel,  or  Dianna  B.  Johnston, 

Assistant  Legal  Counsel,  Office  of  Legal 

Counsel,  EEOC  1801  L  Stieet  NW., 

Washington,  DC  20507;  telephone  (202) 

663-4679  (voice)  or  (202)  663-7026 

(TDD). 

Tony  E.  GaOegos, 

Chairman,  Equal  Opportunity  Commission. 

(FRDoc  94-25635  Filed  10-7-94;  8:45  am) 

MUJN0  COOa  tJW  SI  II 


POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Standards  Concerning 
Physical  Maiipiace  Dimensions, 
Addressing,  and  Address  Placement 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Postal  Service  published 
in  the  Fedo-al  Register  (59  FR  31178- 
31183)  on  June  17, 1994,  a  proposal  to 
amend  the  Domestic  Mail  Manual 
concerning  standards  defining  a 
mailpiece's  dimensions  and  relating 
them  to  processing  category  and  other 
criteria,  as  well  as  standards  concerning 
the  content  and  placement  of  delivery 
and  return  addresses;  the  location  of, 
and  the  use  of  a  ZIP  Code  or  ZIP-i-4  code 
in,  the  return  address  on  certain  mail; 
terms  related  to  post  office  boxes  and 
standards  for  their  use  in  addressing 
mail;  and  the  prohibition  of  dual 
addresses  on  certain  types  of  mail.  The 
Postal  Service  requested  comments  by 
August  1, 1994.  Owing  to  the  needs  of 
the  mailing  public,  from  whom  several 
requests  for  additional  time  were 
received,  the  Postal  Service  extended 
the  comment  period  to  September  16, 
1994  (59  FR  37190).  Continuing  interest 
from  customera  has  prompted  the  Postal 
Service  to  further  extend  the  comment 
period,  to  October  31, 1994.  and  to 
schedule  a  public  meeting  on  October 
20, 1994  (announced  separately  in  this 
issue  of  the  Federal  Register),  for 
discussion  of  the  prop(»ed  rule. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
31, 1994. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Mailing 
Standards,  USPS  Headquarters,  475 
L'Enfant  Plaza  SW..  Washington.  DC 
20260-2419.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  Room  6800  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 

F.  Raymond,  (202)  268-5199. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  94-25038  Filed  10-7-94;  8:45  am) 

BILUNQ  CODE  7710-13-P     ' 


39  CFR  Part  111 

Revisions  to  Standards  Concerning 
Physical  Mailpiece  Dimensions, 
Addressing,  and  Address  Placement 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule;  notice  of  public 
meeting. 

summary:  The  Postal  Service  will  hold 
a  pubUc  meeting  to  facilitate  the  receipt 
of  comments  regarding  the  pending 
proposed  rule  revising  Domestic  Mail 
Manual  standards  for  physical 
mailpiece  dimensions,  addressing,  and 
address  placement. 
DATES:  October  20, 1994. 8:30  a.m. 
ADDRESSES:  Marriott  Crystal  Gateway 
Hotel,  1700  Jefferson  Davis  Highway, 
Arlington.  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F.  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  The-Postal 
Service  published  in  the  Federal 
Register  (59  FR  31178-31183)  on  June 
17, 1994,  a  proposal  to  amend  the 
Domestic  Mail  Manual  concerning 
standards  defining  a  mailpiece's 
dimensions  and  relating  them  to 
processing  category  and  other  criteria, 
as  well  as  sttmdards  concerning  the 
content  and  placement  of  delivery  and 
return  addresses;  the  location  of,  and 
the  use  of  a  ZIP  Code  or  ZIP-f4  code  in. 
the  return  address  on  certain  mail;  terms 
related  to  post  office  boxes  and 
standards  for  their  use  in  addressing 
mail;  and  the  prohibition  of  dual 
addresses  on  certain  types  of  mail.  The 
Postal  Service  initially  requested 
comments  by  August  1, 1994.  The  Postal 
Service  extended  the  comment  period, 
first  to  September  16, 1994  (59  FR 
37190),  and  subsequently  to  October  31, 
1994  (announced  separately  in  this 
issue  of  the  Federal  Register). 

Several  customers  have  also  requested 
an  opportunity  to  present  their  views 
and  concerns  in  person  regarding  the 
proposed  rule.  Generally,  the  Postal 
Service  neither  finds  a  need  for  nor 
holds  public  meetings  about  proposed 
rules.  Nevertheless,  the  Postal  Service 
has  decided  to  grant  the  request  for  a 
public  meeting  regarding  this  particular 
rulemaking  because  of  the  varied  yet 
interrelated  issues  it  discusses,  the 
desirability  of  exploring  effective 
alternatives  to  achieve  the  objectives  of 
the  proposed  rule,  and  the  advantages  of 
discussion  of  the  proposed  rule  among 
postal  managera  and  interested 
customer  participants.  Comments 
submitted  at  the  meeting  may  be  written 
or  oral;  all  will  be  considered  as 
comments  on  the  record.  Oral  comments 
will  be  transcribed  for  future  reference 


and  will  be  available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  in  Room 
6800  at  the  above  address.  Interested 
parties  may  submit  written  comments  in 
accordance  with  the  instructions  in  the 
Federal  Register  notices  cited  earlier. 
Individuals  wishing  to  make  oral 
comments  at  the  meeting  are  asked  to 
limit  them  to  10  minutes.  In  order  that 
the  Postal  Service  may  properly  plan  for 
the  meeting,  individuals  who  will 
attend  are  required  to  notify  the  party 
identified  above  or  the  Manager, 
Mailing  Standards,  USPS  Headquarters, 
475  L'Enfant  Plaza  SW..  Washington, 
DC  20260-2419,  in  writing  or  by 
telephone  at  (202)  268-5304  no  later 
than  October  13, 1994. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
(FR  Doc.  94-25080  Filed  10-7-94;  8  45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IFL-049-.1-S818b;  FRL-S067-q 

Approval  and  Promulgation  of 
Implementation  Plans  State:  Approval 
of  Revisions  to  Florida  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  for  the  purpose  of  correcting 
minor  deficiencies  in  the  Motor  Vehicle 
Inspection  Program  and  revising  the  air 
quality  classifications  in  Florida's  SIP  to 
coincide  with  the  1990  Clean  Air  Act 
Amendments.  In  the  final  rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rational  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
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DATES:  To  be  cxHisideTed,  comnients 
.  must  be  received  by  November  10, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Alan  Powell, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
Florida  may  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  E)ocket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460. 

Environmental  Protecti(»  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365. 

Florida  Department  of  Enviroiunental 
Protectiwi,  Twin  Towers  Office 
Building.  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Powell,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division.  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365. 

The  telephone  number  is  404/347- 
2864.  Reference  Hie  FL0491-5818. 
8UPPI.EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  sectifMi  of  this  Federal  Register. 

Dated:  August  22. 1994. 
Patrick  M-Totna, 
Acting  Regional  Administrator. 
IFR  Doc.  94-25076  Filed  10-7-94;  8:45  am) 
BNJJNQ  COM  MM-M-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CAR  Part  73 

[MM  t)ocl(at  No.  94-118,  RM-8521]    - 

Radk)  Broadcasting  S«rv<c«3;  Norris, 
TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Norris 
Broadcasting  Company  proposing  the 
allotment  of  Channel  A  to  Norris, 
Tennessee,  as  the  community's  first 
local  FM  service.  Chaimel  A  can  be 
.allotted  to  Nuns  with  a  site  restriction 
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of  4.1  kilometers  (2.5  miles)  northeast  in 
order  to  avoid  a  short-spacing  conflict 
with  StaUon  WSKZ(FM),  Channel  293C 
Chattanooga.  Tennessee.  The 
coordinates  for  Channel  A  at  Norris  are 
36-13-47  and  84-02-59. 

DATES:  Comments  must  be  filed  on  or 
before  November  28, 1994,  and  reply 
comments  on  or  before  December  13, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Neal  J.  Friedman.  Esq., 
Pepper  &  Corazzini,  1776  K  Street  NW., 
Suite  200,  Washington,  D.C  20006 
(Counsel  for  petitioner). 

FOR  FURTNER  INFORMATION  CONTACT: 

Pam  Blumenthal,  Mass  Media  Bureau. 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-118,  adopted  September  26, 1994, 
and  released  October  5, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  aiul  coining 
during  normal  business  hours  in  the 
FCCs  Reference  Center  (Room  239), 
1919  M  Street,  NW.,  Washington,  D.C 
The  complete  text  of  this  decision  may 
also  be  purchased  frcmi  the 
Commission's  copy  contractor,  ITS,  Inc., 
(202)  857-3800,  2100  M  Street.  NW.. 
Suite  140,  Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  firom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CAR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CAR  1.415  and  1.420. 

List  of  Sul^ects  in  47  CAR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commisston. 
John  A.  Karontos, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-24944  Filed  10-7-94;  8:45  am) 
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47CFRPart73 

[MM  Docket  No.  94-117,  RM-8520] 

Radio  Broadcasting  Services;  Bulls 
Gap,TN 

AGENCY:  Federal  Communicaticms 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Bulls 
Gap  Broadcasting  proposing  the 
allotment  of  Channel  264A  to  Bulls  Gap, 
Tennessee,  as  the  oommtmity's  first 
local  FM  service.  Channel  264A  can  be 
alloted  to  Bulls  Gap  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  of  2.2  kilometers  (1.4 
miles)  west  in  order  to  avoid  a  short- 
spacing  conflict  with  the  licensed 
operation  of  Station  WZ)S  (FM). 
Channel  264A.  Banner  Elk,  North 
Carolina.  The  coordinates  for  Channel 
264A  at  Bulls  Gap  are  36-1S-23  and  83- 
06-34. 

DATES:  Comments  must  be  filed  on  or 
before  November  28, 1994,  and  reply 
comments  on  or  before  December  13, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  £)C  20554.  In 
addition  to  filing  ccnnments  with  the 
FCC,  interested  parties  ^ould  serve  the 
petitioner,  or  its  counsel  or  ccmsultant, 
as  follows: 

FOR  FURTHER  INFORMATION  CONTACT: 
Pam  Blumenthal,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPI.EWENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-117,  adopted  September  28, 1994, 
and  released  October  5, 1994.  "The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  norm£il  business  hours  in  the 
FCCs  Reference  Center  (room  239), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc., 
(202)  857-3800,  2100  M  Street  NW., 
Suite  140,  Washington,  DC  20037. 

Provisicms  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  infionnation  regudii^  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  Bd  1.420. 
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List  of  Snl^ects  in  47  CFR  Part  73 

Radio  brtndcasting. 
Federal  Comniunicitions  Commission. 
John  A.  Karausos, 

Assistant  Chief,  Allocatiom  Broach,  Poiky 
and  Rules  Diviaion,  Mass  Media  Barean. 
(PR  Doc.  94-24945  Piled  10-7-94;  8:45  am] 
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DEPARTMENT  OF  DEFEMSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22, 31,  and  42 

[FAR  Case  93-«] 

Federal  AcqulsMon  Regulation; 
Employee  CompensaBon  Costs 

AGENCIES:  Departmoit  of  Defease  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Proposed  rule. 


SUMMARY:  TTie  QviKan  Agency 
Acquisition  Council  (CAAC)  and  the 
Defense  Acquisition  Regulations 
Council  (DARC)  are  considering  changes 
to  the  Federal  Acquisition  Regulation  to 
clarify  the  regulations  concerning  the 
allowability  of  personal  services 
compensation  costs.  This  regulatory 
action  was  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
pursuant  to  Executive  Order  No.  12866 
dated  September  30, 1993. 

DATES:  C(Hnments  should  be  submitted 
on  or  befwe  December  12, 1994  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  leth  &  F  Streets,  NW, 
Room  4037,  Washington,  DC  20405. 

Please  cite  FAR  case  93-5  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Oisan  at  (202)  SOl-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  204OS;  telephone:  (202) 
501-4755.  Please  cite  FAR  case  93-5. 


SUHn^MENTARV  MFOmMTION: 
A.  Background 

The  Federal  Acquisition  RegulatioD 
(FARJ  currently  requires  contracting 
officers  to  evaluate  the  compensation 
systems  of  a  contractor  and  to  make  a 
determination  as  to  the  allowability  of 
personal  s^vices  compensation  costs 
claimed  by  the  contractor  (FAR  31.205- 
6  and  42.302(a)(1)).  The  Defense 
Contract  Audit  Agency  has  raised 
concerns  that  the  langu^e  in  FAR 
31.205-6(b)  may  be  susceptible  to 
differing  interpretations  and  that  the 
FAR  does  not  provide  adequate 
guidance  with  regard  to  contractor 
compensation  systems.  Some  have 
misinterpreted  the  current  cost 
principle  to  place  equal  weight  on  all 
factors  affecting  the  reasonableness  of 
compensation.  Others  have  held  that  all 
the  factors  affecting  reasonableness  are 
stated  in  the  cost  principle. 

This  proposed  rule  is  intended  to 
make  it  clear  that  the  Government 
requires  contractors  to  maintain  sound 
compensation  systems  that  consistently 
provide  employee  compensation  costs 
that  are  reasonable,  complaint  with  laws 
and  regulations,  and  subject  to 
applicable  financial  controls.  The 
proposed  rule  does  not  require  a 
contractor  to  change  its  compensation 
practices  or  its  compensation  system. 
The  basic  requirement  that  the 
contractor  demonstrate  the 
reasonableness  of  its  compensation 
costs  for  personal  services  still  exist.  An 
adequate  system  requires  documented 
compliance  with  the  cost  principle, 
enforced  by  internal  reviews.  An 
inadequate  s)rstem  does  not 
automatically  mean  that  the 
compensation  claimed  is  unreasonable. 
HowevCT,  an  inadequate  system  may  be 
a.factor  in  the  contracting  officer's 
evaluation  of  whether  the  compensation 
claimed  is  reasonable.  An  inadeq\iate 
system  generally  indicates  that  a 
contractor  lacks  sufficient 
documentation  to  support  the 
reasonableness  of  its  compensation 
costs  and/or  lacks  adequate  controls  to 
ensure  that  its  established  policies  are 
property  enforced. 

Tnis  proposed  rule  clarifies  existing 
language  at  FAR  22.101-2;  adds 
definitions  at  FAR  31.001;  adds  a  new 
paragraph  FAR  31.205-6(a)(6) 
addressing  contractor  compensation 
systems  and  referencing  a  new  FAR 
subpart  42.13;  clarifies  the  standard  for 
reasonableness  of  labor-management 
compensation  agreements  at  FAR 
31.205-6  (b)  and  (c):  removes  the 
examples  from  FAR  31.20S-6{b):  revises 
FAR  31.205-6(bK2)  to  clarify  what 
special  circumstances  are  covered. 


provide  guidance  to  contracting  officers 
con&x)nted  with  those  situations, 
remove  references  to  the  Intemal 
Revenue  Code,  and  nxake  unallowable 
or  place  limitations  on  certain  high-risk 
type  of  payments;  revises  FAR  31.20^ 
6(i)  to  remove  the  current  soies  of 
allowable  examples  and  substitute  a 
general  allowability  rule  to  preclude  the 
need  to  add  further  examples  to 
paragraph  (i);  clarifies  FAR  42.302(a)(1); 
and  establishes  a  new  FAR  subpart 
42.13  which  contains  policies, 
procedures,  and  minimiun  standards 
appUcable  to  contractor  compensation 
system  and  reviews  of  such  systems. 

This  proposed  rule  also  makes 
editorial  changes,  corrects 
administrative  errors,  and  adds 
clarifying  language  throughout  FAR 
31.205-6.  Most  notable  of  these  changes 
is  the  redesignation  of  FAR  31.205- 
6(fK2)  to  a  restructured  and  renamed 
FAR  31.205-€(d]  to  improve  the  flow  of 
the  cost  principle  and  provide  a  more 
logical  placement  of  the  language. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  clarifies  a 
condition  of  cost  allowability  for 
contractors  who  wish  to  be  reimbursed 
under  Government  contracts  subject  to 
FAR  31.2.  The  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  etseq.,  appli^,  but 
the  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  most  contracts  awarded  to  , 
small  entitles  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  An  Initial 
Regulatory  FlexibiUty  Analysis  has. 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with 
Section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
FAR  Case  93-5  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  does  not  apply  because  the 
proposed  rule  does  not  impose 
recordkeeping  requirements  or 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  die  Office 
of  Management  and  Budget  under  44 
U.S.C  3501.  etseq. 

List  of  SubjecU  in  48  CFR  Parts  22. 31, 
and  42 


Government  procurement. 


Dated:  October  3, 1994. 
AJbert  A.  VicchioUa, 

Director.  Officeof  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  22,  31,  and  42  be  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  22,  31,  and  42  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO.GOVERNMENT 
ACQUISITIONS 

2.  Section  22.101-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

22.101-2    Contract  pricing  and 
administration. 

(a)  Contractor  labor  policies  and 
compensation  practices,  whether  or  not 
included  in  labor-management 
agreements,  are  not  acceptable  bases  for 
allowing  costs  in  cost  reimbursement 
contracts  or  for  recognition  of  costs  in 
pricing  fixed-price  contracts  if  they 
result  in  unreasonable  or  unallowable 
costs  to  the  Government.  For  a 
discussion  of  cost  reasonableness,  as  it 
affects  the  allowability  of  costs  resulting 
from  labor-management  agreements,  see 
31.205-6(c). 


PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

3.  Section  31.001  is  amended  by 
addipg  in  alphabetical  order  the 
definitions  "Compensation  system", 
"Job",  "Job  class  of  employees",  and 
"Labor  market"  to  read  as  follows: 

§31.001    Definitions. 

*  «        »         »         » 

Compensation  system,  as  used  in  this 
part,  means  the  contractor's  system(s] 
for  planning,  administering,  and 
controlling  all  remuneration  paid 
currently  or  accrued,  in  whatever  form 
and  whether  paid  immediately  or 
deferred,  for  services  rendered  by 
employees  of  a  contractor  during 
contract  performance. 

*  *        »        •        * 

Job.  as  used  in  this  part,  means  a 
homogeneous  cluster  of  work  tasks,  the 
completion  of  which  serves  an  enduring 
purpose  for  the  organization.  Taken  as 
a  whole,,  the  collection  of  tasks,  duties, 
and  responsibilities  constitutes  the 
assignment  for  one  or  more  individuals 
whose  work  is  of  the  same  nature  and 
is  performed  at  the  same  skill/ 
responsibility  level — as  opposed  to  a 
position,  which  is  a  collection  of  tasks 
assigned  to  a  specific  individual.  Within 


51400  Federal  Register  /  Vol.  5i ,  No.  195  /  Tuesday,  October  11,  1994  /  Proposed  Rules 


F^dwal  Kesfaler  /  Vol.  59,  No.  195  /  Toeeday,  October  11,  1994  /  Proposed  Rules'  51401 


a   >b,  there  may  be  pay  categories  which 
ar  dependent  on  the  degree  of 
simervision  required  by  the  employee 
wj  iile  performing  assigned  tasks  which 
an  I  performed  by  all  persons  with  the 
sai  ae  job. 

,  bb  class  of  employees,  as  used  in  this 
pa  "t,  means  employees  performing  in 
pa  iitions  within  the  same  job. 

*  *        •        •        • 

jobor  market,  as  used  in  this  part, 
m(  ans  an  arena  where  individuals 
ex  :hange  their  labor  for  compensation. 
La  >or  markets  are  identified  and 
de  ined  by  some  complex  combination 
of  iie  following  factors:  (1)  geography, 
-  (2  education  and/or  technical 
ba  :kground  required,  (3)  experience 
re<  uired  by  the  job,  (4)  licensing  or 
ce:  tification  requirements,  (5) 
oc  lupational  membership,  and  (6) 
ini  ustry. 

*  •        •        •        • 

'  \.  Section  31.205-6  is  amended  by 
revising  paragraph  (a),  (b).  (c),  (d),  (0, 
and  (i),  to  read  as  follows: 

31 205-6    Compensation  for  personal 
seffvices. 

lb)  General.  Compensation  for 
phonal  services  includes  all 
remuneration  paid  ciurently  or  accrued, 
in  jivhatever  form  and  whether  paid 
iminediately  or  deferred,  for  services 
readered  by  employees  to  the  contractor 
du  ring  the  period  of  contract 
pe  formance  (except  as  otherwise 
pr  ivided  for  in  other  paragraphs  of  this 
su  (section).  It  includes,  but  is  not 
lin  lited  to,  salaries;  wages;  director's 
an  1  executive  committee  members'  fees; 
bo  luses  (including  stock  bonuses); 
in<  entive  awards;  employee  stock 
op  ions  and  stock  appreciation  rights; 
en  ployee  stock  ownership  plans; 
err  ployee  insurance;  fringe  beneHts; 
co;  itributions  to  pension,  other  post- 
ret  rement  benefits,  annuity,  and 
era  ployee  incentive  compensation 
pli  ns;  and  allowances  for  off-site  pay, 
in<  entive  pay.  location  allowances, 
ha  dship  pay,  severance  pay,  and  cost  of 
liv  ng  differential.  Compensation  for 
pe  son  services  is  allowable  subject  to 
th<  following  general  criteria  and 
ad  litional  requirements  contained  in 
ot]  er  parts  of  this  cost  principle: 

1)  Compensation  for  personal 
sei  Ibices  must  be  for  work  performed  by 
th(  employee  in  the  current  year  and 
mi  St  not  represent  a  retroactive 
ad  ustment  of  prior  years'  saleiries  or 
wa  ?es  (but  see  31.205-6(g),  (h),  (j).  (k) 
(m  ,  and  (o)  of  this  subsection).  Each 
ele  Tient  of  compensation  has  a  net 
pn  sent  value  for  the  current  year  which 
ex  iresses  the  cash  value  of  the 
CO  ^pensation  paid  to  employees  in  the 
yei  r  that  it  is  earned. 
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(2)  Compensation  in  total  must  be 
reasonable  for  the  work  performed; 
however,  specific  restrictions  on 
individual  compensation  elements  must 
be  observed  where  they  are  prescribed. 

(3)  Each  element  of  compensation 
must  be  based  upon  and  conform  to  the 
terms  and  conditions  of  the  contractor's 
written  compensation  plan  that  is 
followed  consistently. 

(4)  No  presumption  of  allowability 
will  exist  where  the  contractor 
introduces  major  revisions  to  existing 
compensation  plans  or  systems  or 
introduces  new  plans  or  systems  (see 
31.201-3).  Advance  agreements  on  the 
allowability  of  increased  costs  are 
recommended  (see  31.109). 

(5)  Costs  that  are  otherwise 
unallowable  imder  Subpart  31.2  shall 
not  be  allowable  imder  this  subsection 
31.205-6  solely  on  the  basis  that  they 
constitute  compensation  for  personal 
services. 

(6)  Contractor  compensation  systems 
must  have  adequate  internal  and 
administrative  controls  to  ensure  the 
integrity  of  the  system  and  its  data  (see 
42.1304(b)  for  minimum  standards). 

(b)  Reasonableness.  The 
compensation  for  personal  services  paid 
or  accrued  to  each  employee  must  be 
reasonable  for  the  work  performed. 
Compensation  will  be  considered 
reasonable  if  each  of  the  allowable 
elements  making  up  the  employee's 
compensation  package  is  reasonable. 
This  paragraph  addresses  the 
reasonableness  of  compensation  except 
when  the  compensation  is  set  by 
provisions  of  a  labor-management 
agreement  under  terms  of  &e  National 
Labor  Relations  Act  or  similar  state 
statues.  The  tests  for  reasonableness  of 
labor-management  agreements  are  set 
forth  in  paragraph  (c)  of  this  subsection. 
In  addition  to  the  provisions  of  31.201- 
3,  in  testing  the  reasonableness  of 
individual  elements  for  particular 
employees  or  job  classes  of  employees, 
consideration  should  be  given  to  factors 
determined  to  be  relevant  by  the 
contracting  officer. 

(1)  Among  others,  factors  which  may 
be  relevant  include  the  adequacy  of  the 
contractor's  compensation  system  (see 
subpart  42.13),  general  conformity  vnth 
the  compensation  paid  by  other  firms  of 
the  same  size,  the  compensation  paid  by 
other  firms  in  the  same  industry,  the 
compensation  paid  by  firms  in  the  same 
geographic  area,  the  compensation  paid 
by  firms  engaged  in  predominantly  non- 
Go  vemment  work,  and  the  cost  of 
comparable  service  obtainable  from 
from  outside  sources. 

In  addition  to  the  adequacy  of  the 
compensation  system,  the  relative 
significance  of  other  factors  in 


evaluating  the  reasonableness  of 
compensation  d^iends  on  the  degree  to 
which  the  factors  are  representative  of 
the  labor  market  for  the  job  being 
evaluated.  In  administering  this 
principle,  it  is  reoognired  that  not  every 
compensation  case  need  be  subjected  in 
detail  to  the  tests  described  in  this  cost 
principle.  The  tests  need  be  applied 
only  when  a  general  review  reveals 
amounts  or  types  of  compensation  that 
appear  unreasonable  or  unjustified. 
Based  on  initial  review  of  the  fects, 
contracting  officers  or  their 
representatives  may  challenge  the 
reasonableness  of  any  individual 
element  or  the  sum  of  the  individual 
elements  of  compensation  paid  or 
accrued  to  particular  employees  or  job 
classes  of  employees.  In  sudi  cases, 
there  is  no  presumption  of 
reasonableness  and,  upon  challenge,  the 
contractor  must  demonstrate  the 
reasonableness  of  the  compensation 
item  in  question.  In  doing  so,  the 
contractor  may  introduce,  and  the 
contracting  officer  will  consider,  not 
only  any  circumstances  surrounding  the 
compensation  item  chaUenged,  but  also 
the  magnitude  of  other  compensation 
elements  which  may  be  lower  than 
would  be  considered  reasonable  in 
themselves.  However,  the  contractor's 
right  to  introduce  offsetting 
compensation  elements  into 
consideration  is  subject  to  the  following 
limitations: 

(i)  Offsets  will  be  considered  only 
between  the  allowable  elements  of  an 
employee's  (or  a  job  class  of  employees') 
compensation  package  or  between  the 
compensation  packages  of  employees  in 
jobs  within  the  same  job  grade  or  level. 

(ii)  Offsets  will  be  considered  only 
between  the  allowable  portion  of  the 
compensation  elements  of  employees  or 
job  classes  of  employees.  However,  any 
of  the  compensation  elements  or 
portions  thereof,  whose  amount  is  not 
measurable,  shall  not  be  introduced  or 
considered  as  an  offset  item. 
Compensation  elements  include: 

(A)  Wages  and  salaries. 

(B)  Incentive  bonuses. 

(C)  Deferred  compensation. 

(D)  Pension  and  savings  plan  benefits. 

(E)  Health  insurance  benefits. 

(F)  Life  insurance  benefits. 

(G)  Compensated  personal  absence 
benefits. 

(iii)  In  considering  offsets,  the 
magnitude  of  the  compensation 
elements  in  question  must  be  taken  into 
account.  In  determining  the  magnitude 
of  compensation  elements,  the  timing  of 
receipt  by  the  employee  must  be 
considered. 

(2)  Compensation  costs  under  certain 
conditions  give  rise  to  the  need  for 


special  ctmsideration.  Among  sudi 
conditicKK  are  the  following: 

(i)  Compensation  to  sole  proprietors, 
partners  or  persons  who  are 
contractually  entitled  to  acquire  a 
partnership  interest  in  a  omtractor 
enterprise,  persons  who  own  10  percent 
or  more  of  an  incorporated  contractor's 
stock,  persons  who  are  contractually 
entitled  to  aoqiure  at  least  10  percent  of 
an  incorporated  contractor's  stock, 
persons  who  are  officers  or  directors  6[ 
an  incorporated  contractor,  or  persons 
who  otherwise  have  a  substantial 
financial  interest  in  the  contjractor's 
enterprise.  To  be  allowable, 
compensation  of  each  such  person  or 
member  of  their  family  must  be 
reasonable  for  the  personal  services 
rendered.  Such  onployees  are  assumed 
to  have  influence  over  their  own 
compensation  and  the  compensation  of 
their  family  members. 

(A)  The  reasonableness  of  the 
compensation  of  each  such  employee  or 
family  member  must  be  separately 
supported  for  the  cost  to  be  allowable. 
The  determination  of  reasonableness  for 
each  such  individual  will  be  based  rai 
the  application  of  the  provisitms  of  this 
cost  principle  to  the  individual  with  no 
offsets  allowed  from  any  other 
employee,  job  class  of  employees,  or 
other  jobs  within  a  job  grade. 

(B)  If  a  contractor  seeks  to  justify 
compensation  for  such  individuals  in 
excess  of  the  average  compensation  paid 
by  comparable  firms  (the  reasonable 
compensation  for  the  services  rendered), 
it  must  be  based  upon  superior 
performance  demonstrated  by 
quantifiable  performance  measurements 
which  use  comparisons  with  firms  of 
similar  size  and  industry,  consistently 
applied  from  year  to  year. 

(C)  Severance  payments  (see  31.205- 
6(g))  paid  to  such  individuals  or  to 
members  of  their  families  are  not 
allowable  in  excess  of  the  payments 
otherwise  allowable  and  paid  in 
accordance  with  the  provisions  of  the 
contractor's  severance  pohcy  in  effect 
for  the  majority  of  the  contractor's 
employees  for  the  three  year  period 
prior  to  the  individual's  dismissal. 
However,  severance  payments  are  not 
allowable  if  paid  to  sole  proprietors, 
partners  (or  persons  contractually 
entitled  to  acquire  a  partnership  interest 
in  the  contractor),  or  persons  who  hold 
(or  are  contractually  entitled  to  acquire) 
at  least  10  percent  of  a  corporate 
contractor's  stock. 

(D)  Early  retirement  incentive 
payments  (see  31.205-6(jK7))  paid  to 
such  individuals  or  to  members  of  their 
families  are  not  allowable  unless  the 
payments  are  otherwise  allowable,  paid 
in  accordance  with  the  provisions  of  a 


contractor  early  retirement  incentive 
plan  made  available  to  all  other 
employees  with  similar  eligibility.  If  the 
total  paid  to  all  such  individuab  and 
members  of  their  famiUes  exceeds  10 
percent  of  the  plan's  cost,  the  excess 
over  the  10  percent  is  not  allowable 
cost.  However,  early  retirement 
incentive  payments  are  not  allowable  if 
paid  to  sold  proprietors,  partners  (or 
persons  contractually  entitled  to  acquire 
a  partnership  interest  in  the  contractor), 
or  persons  who  hold  (or  are 
contractually  entitled  to  acquire)  at  least 
10  percent  of  a  corporate  contractor's 
stock. 

(E)  Pajrment  in  lieu  of  salary  for 
services  rendered  by  partners  and  sole 
proprietors  is  allowable  as 
compensation  to  the  extent  that  it  would 
otherwise  be  allowable  and  reasonable 
as  compensation  for  the  same  personal 
services  if  those  services  had  been 
rendered  by  an  employee  of  the 
contractor. 

(ii)  Substantially  increased 
compensation  resulting  from  a  change    ' 
in  a  contractor's  compensation  policy  or 
system,  particularly  when  it  is 
concurrent  with  an  increase  in  the  ratio 
of  Government  contracts  to  other 
business,  or  any  change  in  the  treatment 
of  allowability  of  specific  types  of 
compensation  related  to  changes  in 
Government  policy.  Contracting  officers 
or  their  representatives  should  questicm 
such  increased  costs  imless  the 
contractor  presents  supporting  data  to 
show  to  the  contracting  officer's 
satisfaction  that  the  changed 
compensaticHi  plan  or  system  produces 
reasonable  costs  to  the  Government  (see 
also  31.201-3  and  31.205-6(a)(4)). 

(iii)  The  contractor's  business  is  such 
that  its  compensation  levels  are  not 
subject  to  the  restraints  that  ncHinally 
occur  in  the  conduct  of  competitive 
business. 

(c)  Labor-management  agreements.  If 
costs  of  compensation  established  under 
"arm's  length"  negotiated  labor- 
management  agreements  are  otherwise 
allowable,  the  costs  are  reasonable  if.  as 
applied  to  work  in  performing 
Ciovemment  contracts,  they  are  not 
determined  to  be  imwarranted  by  the 
character  and  circimistances  of  the  work 
or  discriminatory  against  the 
Government.  The  application  of  the 
provisions  of  a  labor-management 
agreement  designed  to  apply  to  a  given 
set  of  circumstances  and  conditions  of 
employment  (e.g.,  work  involving 
extremely  hazardous  activities  or  work 
not  requiring  recurrent  use  of  overtime) 
is  unwarranted  when  applied  to  a 
Government  contract  involving 
significantly  different  circumstances 
and  conditions  of  emploj^nent  (e.g.. 
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work  involving  less  hazardous  activities 
or  work  continually  requiring  use  ot 
overtime).  It  is  discriminatory  against 
the  Government  if  it  results  in  employee 
compensation  (in  whatever  fomror 
name)  in  excess  of  that  being  paid  for 
similar  non-Government  work  under 
comparable  circumstances. 
Disallowance  of  costs  will  not  be  made 
under  this  paragraph  (c)  unless — 

(1)  The  contractor  has  been  permitted 
an  opportunity  to  justify  the  costs;  and 

(2)  Due  consideration  has  been  given 
to  whether  unusual  conditions  pertain 
to  Government  contract  work,  imposing 
burdens,  hardships^or  hazards  on  the 
contractor's  employees,  for  which 
compensation  that  might  otherwise 
appear  unreasonable  is  required  to 
attract  and  hold  necessary  personnel. 

(d)  Form  of  payment.  (1) 
Compensation  for  current  services 
includes  compensation  paid  (or  to  be 
paid  in  the  future)  to  employees  in  the 
form  of  cash,  corporate  securities,  such 
as  stocks,  bonds,  and  other  financial 
instruments  (see  subparagraph  (d)(2)  of 
this  subsection  regarding  valuation),  or 
other  assets,  products,  or  services 
valued  at  fair  market  value. 

(2)  When  compensation  is  paid  with 
securities  of  the  contractor  or  of  an 
affiliate,  the  following  additional 
restrictions  apply — 

(i)  Valuation  placed  on  the  securities 
shall  be  the  fair  market  value  on  the 
measurement  date  (e.g.,  the  first  date  the 
number  of  shares  awarded  is  known) 
determined  upon  the  most  objective 
basis  available;  and 

(ii)  Accruals  for  the  cost  of  the 
securities  before  issuing  the  securities  to 
the  employees  shall  be  subject  to 
adjustment  according  to  the  possibilities 
that  the  employees  will  not  receive  the 
securities  and  that  their  interest  in  the 
accruals  will  be  forfeited. 
•        •        *        •        » 

(0  Bonuses  and  incentive 
compensation.  (1)  Incentive 
compensation  for  management 
employees,  cash  bonuses,  suggestion 
awards,  safety  awards,  and  incentive 
compensation  based  on  production,  cost 
reduction,  or  efficient  performance  are 
allowable  pro\ided  the  awards  are  paid 
or  accrued  under  a  written  plan 
established  before  the  services  are 
rendered  and  the  basis  for  the  award  is 
supported  in  writing  according  to  the 
criteria  in  the  plan  (see  also  31.205- 
6(a)(3)). 

(2)  When  the  bonus  and  incentive 
compensation  payments  are  deferred, 
the  costs  are  subjecHo  the  requirements 
of  subparagraph  (f)(1)  and  paragraph  (k) 
of  this  subsection. 


c 
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(i)  Compensation  based  on  changes  in 
t  le  prices  of  corporate  securities  or 
c  irporate  security  ownership. 

(1)  Any  compensation  which  is 
Iculated,  or  valued,  based  on  change 
the  price  of  corporate  securities  is 

unallowable. 

(2)  Any  compensation  represented  by 
c  vidend  payments  or  which  is 

c  tlculated  based  on  dividend  payments 
unallowable. 

(3)  If  a  contractor  pays  an  employee 
lieu  of  the  employee  receiving  or 

e  ;ercising  a  right,  option,  or  benefit 
M  hich  would  have  been  unallowable 
u  ider  this  paragraph  (i),  such  payments 
a^e  also  unallowable. 

(4)  See  subparagraph  (d)(2)  of  this 
SI  bsection  for  valuation  of  corporate 
s<  curities  provided  as  compensation 
ai  id  subparagraph  (j)(8)  of  this 
subsection  for  valuation  of  contributions 

employee  slock  ownership  plans. 


u 
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P  mi  42— CONTRACT 
A  }MINISTRATiON 

5.  Section  42.302(a)(1)  is  revised  to 
n  id  as  follows: 

§  2.302    Contract  administration 
fh  tctions. 

(a)  •  *   * 

(1)  Review  the  contractor's 
c<  mpensation  system(s),  as  set  forth  in 
Si  ibpart  42.13. 


B.  Subpart  42.13  and  the  Table  of 
C  intents,  consisting  of  sections  42.1300 
tl  'ough  42.1306,  are  added  to  readas 
f(  lows: 
Sic. 

4M  300    Scope  of  subpart 
4:  .1301     Definitions 

45 .1302  Policy 

45 .1303  Applicability 
45  1304    General 

45  1305    Responsibilities 
45  1306    Procedures 

S  IBPART  42.13— CONTRACTOR 
C  >MPENSATION  SYSTEMS 


§  42.1300    Scope  of  subpart 

This  subpart  prescribes  policies, 
pj  ocedures,  and  standards  for 
e\  aluating  contractor  compensation 
sy  items. 

42  1301    [>efinitions. 

Compensation  system  has  the  same 
m  aning  as  in  31.001. 

'ob  has  the  same  meaning  as  in 
31  001. 

'ob  analysis,  as  used  in  this  subpart, 
m  sans  a  systematic  process  of  collecting 
artd  evaluating  relevant  information 
ab  3ut  jobs  to  be  used  in  job  evaluation 
pr  jcesses. 


UMI 


Job  evaluation,  as  used  in  this 
subpart,  means  a  systematic  process  of 
establishing  the  relative  value  of  jobs 
within  an  organization  based  on  job 
analysis  data  and  assigning  jobs  to  a 
hierarchical  order  such  as  job  grades  so 
that  pay  rates  can  be  established. 

Labor  market  has  the  same  meaning 
as  in  31.001. 

42.1302  Policy. 

All  contractors  subject  to  42.1303 
must  have  compensation  systems  that 
consistently  provide  employee 
compensation  costs  that  are  reasonable 
under  31.205-8,  compliant  with 
Government  laws  and  regulations,  and 
subject  to  applicable  financial  co;itrol 
systems. 

42.1303  Applicability. 

(a)  The  specific  requirements  of  this 
subpart  apply  to  the  extent  specified  by 
the  agency  responsible  for  contract 
administration. 

(b)  This  subpart  applies  to  the  total 
contractor  organization  or  a  separate 
entity  of  it  such  as  an  affiUate,  division, 
or  subdivision  that  performs  its  own 
compensation  system  administration. 

(c)  This  subpart  does  not  apply  to 
small  businesses;  those  portions  of 
contractor  compensation  systems  that 
cover  employees  whose  compensation  is 
subject  to  collective  bargaining 
agreements;  or  educational  institutions 
and  nonprofit  organizations,  unless  the 
Office  of  Management  and  Budget  has 
authorized  such  entities  to  use  the 
commercial  cost  principles  in  Subpart 
31.2. 

(d)  All  contractors  who  receive  prime 
contracts  or  subcontracts  must  have  a 
compensation  system  which  conforms 
to  the  standards  at  42.1304,  except 
when  all  contracts  and  subcontracts 
are — 

(1)  Awarded  under  the  set-aside,  or 
section  8(a),  procedures  of  Part  19; 

(2)  Less  than  the  small  purchase 
threshold  set  forth  in  13.000;  or 

(3)  Other  than  cost  type  contracts  or 
fixed-price  contracts  covered  by  31.102. 

4Z1304    General. 

(a)  Compensation  system  reviews  are 
conducted  to  ensure  that  contractor 
compensation  systems  comply  with  the 
policies  in  42.1302. 

(b)  Compensation  systems  may  be 
appropriately  tailored,  as  determined  by 
the  contracting  officer,  based  on  the  size 
of  the  contractor.  As  a  minimum,  such 
systems  should — 

(1)  Adequately  describe  the  policies, 
procedures,  and  operating  instructions 
regarding — 

(i)  Design  and  operation  of  job 
analysis  and  job  evaluation  processes. 
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wage  and  salary  pay  structure(s),  and 
performance  appraisal  and  merit  pay 
systems; 

(ii)  Pay  policies,  bases,  and  methods 
used  to  formulate  pay  increases  and 
starting  rates; 

(iii)  Approval  levels,  guidelines,  and 
supporting  documentation  for  all 
compensation  actions;  and 

(iv)  Compliance  with  laws, 
regulations,  and  contract  requirements. 

(2)  Have  jobs  which — 

(i)  Are  defined  with  valid,  up-to-date 
documentation; 

(ii)  Have  accurate  job  evaluation 
documentation; 

(iii)  Are  accurately  assigned  to  a  job 
grade  or  level  as  determined  by  job 
evaluation  results;  and 

(iv)  Assure  that  pay  rates  are 
competitive  with  comparable  external 
labor  market  average  pay  rates  (i.e.,  are 
based  on  relevant  labor  market  survey 
data  obtained,  analyzed,  and  compared 
with  the  contractor's  benchmark  jobs, 
including  the  five  jobs  with  the  highest 
aggregate  cost  impact  on  the  contractor). 

(3)  Not  exceed  the  average  of 
benchmark  job  pwy  rates  within  job 
grades  or  levels  by  more  than  10  percent 
of  the  average  of  relevant  labor  market 
data  without  justification  that  there  is 
no  material  harm  to  the  Government; 

(4)  Require  periodic  internal  reviews 
of  policy  comphance,  administrative 
process  measures,  adequacy  of 
documentation,  and  reports  to 
management  on  the  results  of  reviews 
and  recommendations  for 
improvements,  and  require  corrective 
action  plans  to  be  developed, 
implemented,  and  tested;  and 

(5)  Provide  audit  trails  and  maintain 
records  necessary  to  evaluate  and  to 
verify  through  testing  that  the  system  is 
operating  as  desired. 

42.1305    Responsibilities. 

(a)  The  administrative  contracting 
officer  (ACQ)  will  neither  approve  nor 
disapprove  a  contractor's  compensation 
system,  but  only  determine  whether  it 
adequately  conforms  to  the  standards 
set  forth  in  42.1304. 

(b)  The  cognizant  auditor  will  advise 
and  assist  the  AGO  in  evaluating  both 
the  contractor's  compensation  system 
and  the  contractor's  correction  of  any 
deficiencies.  Auditors  shall  assess  the 
significance  of  contractor  deficiencies 
and  provide  the  AGO  an  estimate  of  any 
adverse  material  impact  to  the 
Government  resulting  from  such 
deficiencies. 

(c)  lithe  contractor  notifies  the 
Government  that  disclosed  information 
relative  to  its  compensation  system 
contains  employee,  commercial,  or 
Hnancial  information  which  it  regards 


as  privileged  and  omfidential,  such 
information  shall  be  protected.  Sudi 
information  shall  not  be  released 
outside  the  Government  except  in 
accordance  with  established  agency 
procedures, 

42.1306    Procedures. 

(a)  System  evaluation.  Cognizant 
audit  and  contract  administration 
activities  will  jointly  establish  and 
manage  programs  for  evaluating 
contractor  compensation  systems. 
Evaluations  will  be  based  on  the 
information  provided  by  the  contractor. 
Evaluations  and  reports  shall  be 
accomplished  as  a  contract  audit  and 
contract  administration  office  team 
effort.  The  AGO  shall  appoint  a  team 
leader  and  ensure  representation  of 
appropriate  functional  specialties. 
Evaluations  shall  be  tailored  to  take  full 
advantage  of  the  day-to-day  work  done 
as  an  integral  part  of  both  the  contract 
audit  and  contract  administration 
activities.  A  system  evaluation  shall  be 
conducted  at  least  every  three  years, 
except  where  the  AGO,  in  consultation 
with  the  auditor,  determines  that  past 
experience  and  a  current  vulnerability 
assessment  of  the  contractor  discloses 
low  risk.  If  the  AGO  determines  that  the 
Government  is  subject  to  high  risk, 
compensation  system  evaluations 
should  be  done  more  frequently.  To  the 
extent  possible,  the  evaluation  team 
leader  should  inform  the  contractor  and 
the  AGO  of  significant  findings  during 
the  conduct  of  the  evaluation.  The  team 
leader  should  apprise  the  contractor 
during  an  exit  conference  of  any 
significant  findings. 

(b)  Disposition  of  evaluation  team 
findings—d)  Reporting  on  findings.  The 
report  shall  address  the  evaluation  team 
findings  and  recommendations.  If  there 
are  significant  compensation  system 
deficiencies,  the  report  shall  provide  an 
estimate  of  any  adverse  material  impact 
to  the  Government  resulting  from  those 
deficiencies  and  a  recommendation  as 
to  the  acceptability  of  the  contractor's 
corrective  action  plan. 

(2)  Field  pricing  reports.  When  the 
report  of  an  evaluation  indicates  that 
there  is  a  significant  compensation 
system  deficiency,  all  field  pricing 
reports  for  that  contractor  will  contain 
a  recommendation  relating  to  proposed 
cost  and  pricing  data  adjustments 
necessary  to  protect  the  interest  of  the 
Government,  until  the  deficiency(ies)  is 
(are)  corrected. 

(3)  Initial  notification  to  contractor. 
Upon  receipt  of  the  system  evaluation 
report,  the  AGO  shall  provide  a  copy  to 
the  contractor  and  allow  30  days,  or  a 
reasonable  extension  thereto,  for 
submission  of  its  written  response.  If  no 


significant  deficiencies  are  identified, 
the  AGO  will  notify  the  contractor  in  a 
timely  manner. 

(i)  Contractor  agreement  If  the 
contractor  agrees  with  the  report 
findings  and  recommendations,  the 
contractor  should  be  provided  60  days 
from  the  original  notification  date  to 
correct  any  identified  deficiencies  or    ' 
submit  a  corrective  action  plan  showing 
milestones  and  actions  to  eliminate  the 
deficiencies. 

(ii)  Contractor  disagreement  If  the 
contractor  disagrees  with  the  report 
findings  and  recommendations,  the 
contractor's  response  should  contain  the 
rationale  for  each  area  of  disagreement. 

(4)  Evaluation  of  contractor's 
response.  The  AGO,  in  consultation 
with  the  auditor,  will  evaluate  the 
contractor's  written  response  and 
determine  whether — 

(i)  The  compensation  system  contains 
deficiencies  which Tieed  correction; 

(ii)  Any  deficiencies  are  significant 
enough  to  result  in  the  disallowance  of 
costs  or  suspension  of  payments  under 
public  vouchers;  and 

(iii)  Proposed  corrective  actions  are 
adequate  to  correct  the  deficiencies. 

(5)  Contracting  officer  responsibility. 
(i)  When  the  AGO  determines  that  there 
is  a  significant  compensation  system 
deficiency,  the  AGO  may  disallow,  or 
suspend  payment  of,  costs  claimed  on 
public  vouchers  in  accordance  with 
42.803.  The  disallowance  or  suspension 
of  payment  shall  remain  in  effect  until 
the  AGO  determines  that  the 
contractor's  corrective  action  plan  is 
adequate. 

(ii  j  When  a  compensation  system 
report  indicates  that  there  is  a 
significant  deficiency,  the  AGO  should 
ensure  that  the  effect  or  the 
deficiency(ies)  is  (are)  considered  in  the 
review  of  the  contractor's  estimating 
system  pursuant  to  15.811. 

(6)  Notification  of  determination.  The 
AGO  shall  notify  the  contractor  and  the 
auditor  of  the  determination  and  any 
decision  to  disallow  costs  or  suspend 
payments  under  public  vouchers.  The 
notice  shall  identify  the  deficiencies 
requiring  correction  and  indicate 
acceptance  or  rejection  of  the 
contractor's  corrective  action  plan. 

(7)  Monitoring  contractor's  corrective 
action.  The  auditor  and  AGO  will 
monitor  the  contractor's  progress  toward 
correction  of  deficiencies.  If  the 
contractor  fails  to  make  adequate 
progress  toward  corrective  action,  the 
AGO  shall  take  further  appropriate 
action  to  ensure  that  the  contractor 
corrects  the  deficiency(ies).  Actions 
which  should  be  considered  by  the  AGO 
include,  but  are  not  Umited  to,  bringing 
the  issue  to  the  attention  of  higher  level 
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management,  disapproval  of  the 
contractor's  cost  estimating  system,  and/ 
or  recommendations  concerning  award 
of  future  contracts. 

(FR  Doc.  94-24931  Filed  10-7-94;  8:45  am] 
BUIMG  COOe  682»-94-M 


d'^partment  of  interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Meeting 
on  California  Candidate  Plant  Species 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  public  meeting. 

summary:  As  part  of  the  1991  settlement 
of  litigation  over  thej'ish  and  Wildlife 
Service's  (Service)  progress  in  proposing 
for  listing  as  endangered  or  threatened 
species  approximately  159  Califomia 
plants  designated  as  "category  1"  listing 
candidates,  the  Service  is  holding  the 
fourth  annual  public  meeting.  The 
meeting  will  provide  a  forum  for 


discussing  issues  related  to  proposing 
tne  plants  for  listing  under  the 
dangered  Species  Act  (16  U.S.C. 
31-1544). 

TES:  The  public  meeting  will  be  held 
om  9:30  a.m.  to  12:30  p.m.  on  Monday, 
ctober  24, 1994  in  Claremont, 
Califomia. 

il|DDRESSES:  The  public  meeting  will  be 
held  at  the  Rancho  Santa  Ana  Botanic 
Garden,  1500  North  College  Avenue, 
dlaremont.  Califomia. 
R3R  FURTHER  INFORMATION  CONTACT: 
I^red  Roberts,  Botanist,  Carlsbad  Field 
Office,  2730  Loker  Avenue  West, 
C  arlsbad,  Califomia  92008  (telephone 
619/413-9440). 

S  UPPLEMENTARY  INFORMATION: 

I  ackground 

On  August  21, 1991,  the  U.S.  District 
(  ourt  of  the  Eastern  District  of 
California  approved  a  settlement  of  a 
lawsuit  brought  by  the  Califomia  Native 

1  lant  Society  to  challenge  delays  by  the 
i  ervice  in  proposing  to  list  159  species 
c  f  California  plants  as  endangered  or 
threatened.  Under  the  terms  of  the 

s  jttlement  approved  by  the  court,  the 

2  ervice  is  holding  the  fourth  annual 
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public  meeting  to  discuss  the  Service's 
progress  in  proposing  the  plants  for 
listing  as  well  as  other  issues  related  to 
development  of  listing  proposals  for  the 
plants.  The  meeting  will  be  held  in 
Claremont,  Califomia  on  October  24, 
1994,  at  the  time  and  place  speciHed 
above. 

Author  The  primary  author  of  this  notice 
is  Fred  Roberts,  Botanist,  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Field  Office.  2730 
Loker  Avenue  West,  Carlsbad,  California 
92008  (telephone  619/413-9440). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended. 

List  of  Subjects  in  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  October  4, 1994. 
Thomas  Dwyer, 
Acting  Regional  Director. 
[FR  Doc.  94-25053  Filed  10-7-94;  8:45  am) 
BILUNG  CODE  4310-S5-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njtes  or 
proposed  mJes  that  are  appKcabte  to  the 
put)(ic.  Notices  d  hearirigs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applicatioru  and  agency 
statennents  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Meat  Import  Limitations;  Fourth 
Quarterly  Estimate 

The  Meat  Import  Act  of  1979,  as 
amended  (19  US.C  2253  note)  (the 
"Act"),  provides  for  limiting  the 
quantity  of  fresh,  chilled,  or  frozen  meat 
of  bovine,  sheep  (except  lamb),  and 
goats;  and  processed  meat  of  beef  ot  veal 
(Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.20,  0201.20.40,  0201.20.60, 
0201.30.20.  0201.30.40,  0201.30.60, 
0202.10.00,  0202.20.20,  0202.20.40, 
0202.20.60,  0202.30.20,  0202.30.40, 
0202.30.60,  0204.21.00,  0204.22.40, 
0204.23.40,  0204.41.00,  0204.42.40, 
0204.43.40,  and  0204.50.00),  other  than 
products  of  Canada  and  Mexico,  which 
may  be  imported  into  the  United  States 
in  any  calendar  year.  Such  limitations 
are  to  be  imposed  when  the  Secretary  of 
Agriculture  estimates  that  imports  of 
articles,  other  than  products  of  Canada 
and  Mexico,  provided  for  in 
Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.40,  0201.20.60,  0201.30.40, 
0201.30.60,  0202.10.00,  0202.20.40, 
0202.20.60,  0202.30.40.  0202.30.60, 
0204.21.00,  0204.22.40, 0204.23.40, 
0204.41.00.  0204.42.40, 0204.43.40,  and 
0204.50.00  (hereinafter  referred  to  as 
"meat  articles"),  in  the  absence  of 
hmitations  under  the  Act  during  such 
calendar  year,  would  equal  or  exceed 
110  percent  of  the  estimated  quantity  of 
meat  articles  prescribed  for  calendar 
year  1994  by  section  2(c)  as  adjusted 
under  section  2(d)  of  the  Act. 

As  announced  in  the  Notice 
published  in  the  Federal  Register  on 
January  6. 1994  (59  FR  727),  the 
estimated  aggregate  quantity  of  meat 
articles  other  than  products  of  Canada 
and  Mexico  prescribed  by  section  2(c)  as 
adjusted  by  section  2(d)  of  the  Act  for 


Federal  Register 
Vol.  59,  Na  195 
Tuesday,  October  11,  1994 


calendar  year  1994  is  1,108.1  million 
pounds. 

In  accordance  with  the  requirements 
of  the  Act,  I  have  determined  that  the 
fourth  quarterly  estimate  of  the 
aggregate  quantity  of  meat  articles  other 
than  products  of  Canada  and  Mexico 
which  would,  in  the  absence  of 
Hmitations  under  the  Act,  be  imported 
during  calendar  year  1994  is  1,218.8 
million  pounds. 

Done  at  Washington,  D.C.  this  30lh  day  of 
September,  1994. 
Mike  Espy, 

Secretary  of  Agriculture. 
[PR  Doc.  94-25009  Filed  10-7-94:  8:45  amj 
BILUNG  COOE  3410-10-M 


Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  revision  of  ftivacy  Act 
systems  of  records. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  5  U.S.C.  552a(e)(4)  that  the 
United  States  Department  of  Agriculture 
(USDA)  proposes  to  revise  the  Privacy 
Act  Systems  of  Records  maintained  by 
the  Office  of  hispector  General  (OIG)  in 
order  to  update  the  information  in  the 
systems  and  provide  individuals  with 
more  current  and  more  detailed 
information  concerning  the  records 
maintained  in  the  USDA/OIG  systems  of 
records.  The  proposed  revisions  include 
removing  two  categories  of  records  from 
existing  systems  and  setting  them  up  as 
separate  systems,  deleting  two  systems 
for  which  records  are  no  longer 
maintained,  establishing  one  entirely 
new  system  of  records,  and  condensing/ 
consolidating  routine  uses. 
DATES:  This  revision  is  effective  upon 
final  publication  of  the  amendments  to 
7  CFR  1.122  and  1.123  published  in 
proposed  form  elsewhere  in  today's 
issue  of  the  Federal  Register  unless 
changes  are  made  in  response  to 
comments  received  from  the  public. 
Comments  must  be  submitted  on  or 
before  December  12, 1994. 
ADDRESSES:  Interested  persons  may 
submit  comments  to  Paula  F.  Hayes, 
Assistant  Inspector  General  for  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington  ,  DC  20250- 
2310. 


FOR  FURTHER  INFORMATION  COIITACT: 
Paula  F.  Hayes,  Assistant  Inspector 
General  for  Policy  Development  and 
Resources  Management,  Office  of 
Inspector  General,  U.S.  Department  of 
Agricultvu*.  Washington,  DC  20250- 
2310  (202-720-6979). 

SUPPLEMENTARY  INFORMATION;  Proposed 
updates  applicable  to  all  USDA/OIG 
systems  include  changes  in  addresses  to 
reflect  changes  in  addresses  to  reflect 
changes  in  office  locations,  and  changes 
in  titles  of  system  managers  and  contact 
persons  to  reflect  organizational 
changes.  Other  proposals  specifically 
applicable  to  particular  systems  are  as 
follows. 

For  USDA/OIG-1,  "Employee 
Records,  USDA/OIG,"  to  clarify  further 
the  types  of  records  that  may  be  on  file 
USDA/OIG  proposes  to  add  two 
categories,  security  clearance  forms  and 
exit  interv  lews,  and  to  add  an 
explanation  that  the  quafifications 
category  in  regard  to  law  enforcement 
employees  may  include  such  records  as 
Attorney  General  designations,  training 
certificates,  physical  fitness  data,  and 
the  medical  officer's  certification 
section  of  medical  examinaticm  forms. 
Also  to  assist  employees  in  locating 
their  records,  USDA/OIG  proposes  to 
add  references  to  two  OPM  systems  and 
one  USDA  system  which  also  cover 
employee  records.  Furthermore,  the 
proposed  changes  include  the  addition 
of  citations  to  the  National  /Archives  and 
Records  Administration  General 
Records  Schedules  which  govern  the 
retention  and  disposition  of  emplovee 
records. 

The  routine  uses  listed  under  system 
USDA/OIG-1,  which  arebasically  the 
same  for  all  systems  and  which  were 
last  published  in  54  FR  39552. 
September  27,  1989,  are  proposed  to  be 
condensed,  consohdated,  and  reduced 
in  number  from  17  to  12.  The  proposed 
routine  use  changes,  which  are 
primarily  for  clarification  purposes,  are 
as  follows: 

— The  use  providing  for  release  of 
records  to  an  entity  to  enable  the 
entity  to  recover  money  or  property  of 
USDA  (previously  numbered  14).  and 
the  use  pertaining  to  release  of 
records  to  a  licensing  agency  where 
violations  or  potential  violations  of 
licensing  standards  are  indicated 
(previously  numbered  16),  would  be 
incorporated  with  other  enforcement 
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type  releases  under  the  routine  use 
numbered  1. 
— ^The  use  governing  the  release  of  • 
records  to  contractors  for  debt 
collection  purposes  (previously 
numbered  17),  would  be  included  as 
part  of  the  routine  use  numbered  2 
-  which  covers  the  release  of  records  to 
obtain  information  relevant  to  an  OIG 
decision. 
— ^The  use  allowing  release  of  records  to 
another  agency  that  is  considering 
suspension  or  debarment  action 
(previously  numbered  13),  would 
become  part  of  the  routine  use 
numbered  3  which  generally  pertains 
to  the  release  of  records  to  another 
agency  for  use  in  hiring  or  Ucensing 
decisions. 
— The  use  covering  the  release  of 
records  for  use  in  a  proceeding  before 
a  court  or  adjudicative  body 
(previously  numbered  6).  would  be 
combined  with  the  routine  use 
numbered  5  concerning  release  of 
records  to  the  Department  of  Justice 
for  litigation  purposes.  Ad  Hoc 
forums  and  administrative  tribunals 
would  also  be  added. 
— The  use  pertaining  to  the  disclosure  of 
records  to  private  contractors 
performing  work  for  OIG  (previously 
numbered  11)  would  be  reworded  to 
identify  more  precisely  what  th^  use 
covers  and  to  include  Privacy  Act 
safeguards.  It  would  be  renumbered  as 
9. 
— ^The  use  providing  for  the  release  of 
records  pursuant  to  a  grand  jury 
subpoena  or  request  (previously 
numbered  12),  is  proposed  to  be 
revised  to  recognize  the  role  of  the 
cognizant  U.S.  Attorney  and  it  would 
be  renumbered  as  11. 
The  other  routine  uses  would  remain 
basically  the  same  as  previously 
published  except  for  die  following 
changes  in  the  numbering  sequence: 
routine  uses  previously  numbered  7, 8, 
9,  and  15,  would  now  be  numbered  6, 
7,  8,  and  12,  respectively. 

Concerning  USDA/OIG-2, 
"Intelligence  Records,  USDA/OIG,"  the 
proposal  would  change  the  system  name 
to  "Informant  and  Undercover  Agent 
Records"  which  represents  a  more 
descriptive  title  for  the  records 
contained  in  the  system.  Also,  to  clarify 
the  categories  of  individuals  covered  by 
the  system.  USDA/OIG  proposes  to 
delete  subjects,  who  are  covered  in 
USDA/OIG-3,  and  add  confidential 
informants,  investigative  operatives,  and 
undercover  OIG  special  agents  or  other 
law  enforcement  personnel.  In  addition, 
the  proposal  includes  adding  criminal 
histories  and  undercover  identification 
documents  as  categories  of  records  in 
the  system. 


iFor  USDA/OIG-3,  "Investigative  Files 
id  Subject/Title  Index,  USDA/OIG," 
e  proposal  would  change  the  system 
1  ame  to  "Investigative  Files  and 
i  Lutomated  Investigative  Indices 
J  ystem"  to  reflect  computerization  of 
J  art  of  the  system.  This  proposed 
lange  from  manually  prepared  index 
rds  to  an  automated  indices  system  is 
Iso  reflected  throughout  the  system 
lescriptlon.  Concerning  categories  of 
idividuals  covered  by  the  system, 
SDA/OIG  proposes  to  delete 
iplicants  for  employment  (who  are 
vered  under  USDA/OIG-1), 
.  dividuals  whose  names  have  been 
dhecked  through  the  system,  and 
oomplainants  who  have  requested 
aion3^ty  or  confidentiality  regarding 
tjieir  identity.  The  proposal  also 
(Ranges  the  retention  period  for  records 
ih  this  system  from  15  years  to  10  years 
to  bring  it  into  line  with  the  guidelines 
iJi  the  National  Archives  and  Records 
Administration  General  Records 
Schedules. 

I  In  regard  to  the  system  numbered 
lJSDA/OIG-4,  the  system  now  called 
'ILiaison  Records"  is  being  deleted 
because  these  records  are  no  longer 
maintained,  and  it  is  proposed  to  assign 
t  te  number  USDA/OIG  4  to  "OIG 
I  otline  Complaint  Records,"  which 
r  (cords  are  proposed  to  be  taken  out  of 
t  le  "hivestigative  Files"  system  (USDA/ 
C  IG-3)  and  set  up  as  a  separate  system 
a  records.  OIG  has  a  special  staff  just 
f  T  the  initial  handling  of  incoming 
h  Dtline  complaints  and  the  volume  of 
a  :tivity  in  this  area  is  sufficient  to 
ji  istify  a  separate  system.  Also,  not  all 
c  >mplaints  result  in  investigations  and 
ii  t  those  instances  there  would  not  be  an 
i  ivestigative  file  as  such.  In  addition, 
t  lis  would  be  of  assistance  to  individual 
c  )mplainants  in  that  OIG  would  be  able 
t(  I  respond  more  quickly  to  followup 
n  quests  from  individuals  as  to  the 
s;  atus  or  disposition  of  their  complaints. 
1  his  record  system  would  be  exempt 
fi  om  certain  provisions  of  the  Privacy 
A  ct  just  as  the  hotline  records  are 
c  irrently  exempt  under  system  USDA/ 
CIG-3. 

For  USDA/OIG-5,  "Management 
L  formation  and  Data  Analysis  System, 
I  SDA/OIG,"  the  proposal  would  change 
t  e  name  of  the  system  to  "Consolidated 
/fcsignments.  Personnel  Tracking,  and 
/wministrative  Information  Network 
(diAPTAIN),"  to  reflect  an  update  of  this 
cj>mputerized  data  base  system.  The 
proposal  also  includes  changes  in 
various  data  elements  of  the  system  so 
tflat  they  accurately  reflect  the 
information  in  these  updated  automated 
records.  The  routine  uses  are  basically 
t  e  same  as  in  the  previous  system. 
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Concerning  the  system  niunbered 
USDA/OIG-6,  the  proposal  is  to 
eliminate  the  system  now  called  "Audit 
Information  System"  because  these 
records  are  no  longer  maintained  in 
such  a  manner  that  they  can  be  retrieved 
by  individual  name  or  other  individual 
identifier,  and  then  reassign  the  number 
USDA/OIG-6  to  the  "Training  Tracking 
System,"  which  records  will  be 
separated  from  the  "Employee  Records" 
system  (USDA/OIG-1).  The  majority  of 
employee  training  records  will  still 
remain  part  of  the  "Employee  Records" 
system.  The  proposed  system  is  only  for 
tracking  OIG  audit  employee  training. 
This  separate  computerized  system  is 
needed  because  of  the  complex 
continuing  education  requirements  for 
auditors.  For  instance,  General 
Accounting  Office  Government 
Auditing  Standards  require  that  every  2 
years  auditors  complete  80  hours  of 
training  contributing  to  their 
professional  proficiency,  of  which  at 
least  20  hours  of  the  training  should  be 
completed  in  any  1  year,  and  for 
auditors  working  on  Govenunent  audits, 
at  least  24  of  the  80  hours  should  be 
directly  related  to  Govenmient  auditing. 
The  data  elements  in  this  system  are 
similar  to  those  in  "Employee  Records" 
except  that  a  routine  use  has  been  added 
concerning  the  furnishing  of  records  to 
a  Federal  agency  or  professional 
organization  if  relevant  to  a 
determination  of  professional 
proficiency  and  compliance  with 
general  qualification  standards  for 
Government  auditing. 

USDA/OIG-7.  "Freedom  of 
Information  Act  and  Privacy  Act 
Request  Records,  USDA/OIG,"  is  a 
proposed  new  system  covering  requests 
from  individuals,  under  either  of  Uie 
cited  Acts,  for  OIG  records.  The  volume 
of  requests  is  such  that  some  form  of 
control  system  is  needed.  This  proposal 
would  benefit  both  the  agency  and  the 
individual  by  providing  a  control 
mechanism  for  ensuring  requests  are 
acted  upon  and  for  determining  the 
status  of  pending  requests  when 
necessary  to  respond  to  a  followup 
inquiry  from  a  requester. 

Accordingly,  USDA  hereby  proposes 
to  revise  the  full  text  of  the  OIG  Systems 
of  Records  last  published  in  full  in  50 
FR  50814.  December  12, 1985,  and 
amended  in  part  in  54  FR  39552, 
September  27, 1989. 

A  Privacy  Act  Systems  Report  relating 
to  these  changes,  required  by  5  U.S.C. 
552a(r),  has  been  sent  to  the  Committee 
on  Government  Operations  of  the  House 
of  Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget. 


Done  at  Washington,  DC,  this  28th  of 
September  1994. 
Mike  Espy, 
Secretary  of  Agriculture. 

USDA/OIG-1 

SYSTEM  NAIfC: 

Employee  Records,  USDA/OIG. 

SYSraH  LOCATKM: 

In  the  headquarters  offices  of  the  U.S. 
Department  of  Agriculture  (USDA), 
Office  of  Inspector  General  (OIG)  and 
Office  of  Personnel  (OP)  in  the 
Agriculture  Administration  Building, 
14th  Street  and  Independence  Avenue 
SW,  Washington,  DC  20250-2307,  and 
in  the  following  OIG  regional  offices 
and  suboffices: 

OIG  Regional  Offices 

600  Harrison  Street,  Suite  225,  San 

Francisco,  California  94107 
401  West  Peachtree  Stteet  NfW.,  Room  2328, 

Audit;  Room  2329,  Investigations, 

Atlanta.  Gem^gia  30365-3520 
111  North  Canal  Street.  Suite  1130,  Chicago. 

Illinois  60606-7295 
6505  Belcrest  Road,  Room  428-A, 

Hyattsville,  Maryland  20782 
9435  Holmes  Road,  Room  233,  Audit;  Room 

220,  Financial  Management  and  ADP 

Audit  Operations;  Room  210. 

Investigations,  Kansas  City,  Missouri 

64141 
26  Federal  Plaza,  Room  1409,  New  York. 

New  York  10278 
101  South  Main,  Room  324,  Audit;  Room 

311.  Investigations,  Temple.  Texas  76501 

OIG/ Audit  Suboffices 

700  West  Capitol,  Room  2518.  Little  Rock, 

Arkansas  72201 
1510  "J"  Street,  Suite  120,  Sacramento. 

California  95814 
2850  McClellan.  Suite  3500,  Fort  Collins. 

Colorado  80525 
3008  NW.  13th  Street,  Suite  B,  Gainesville. 

Florida  32609 
3736  Government  Street,  Alexandria, 

Louisiana  71302 
13800  Old  Gentilly  Road,  New  Orleans, 

Louisiana  70129 
3001  Coolidge  Road,  Suite  150,  East  Lansing, 

Michigan  48823-6321 
375  Jackson  Street,  Suite  320,  St.  Paul. 

Minnesota  55101-1850 
Millsaps  Building,  Suite  400, 201  West 

Capitol  Street,  Jackson,  Mississippi 

39201 
1520  Market  Street.  Room  1624,  St.  Louis. 

Missouri  63103 
100  Centennial  Mall  North,  Room  276, 

Lincoln,  Nebraska  68508 
Mercer  Corporate  Park,  310  Corporate 

Boulevard,  Robinsville,  NJ  08691-1598 
26  Federal  Plaza.  Room  1415.  New  York, 

New  York  10278 
4407  Bland  Road,  Room  100,  Raleigh,  North 

Carolina  27609 
200  N.  High  Street.  Room  346,  Columbus, 

Ohio  43215-2408 
511  Northwest  Broadway.  Room  501, 

Portland,  Oregon  97209 


One  Credit  Union  Place,  Suite  350, 

Harrisburg,  Pennsylvania  17110-2992 

233  Cumberland  Bend,  Room  204,  Nashville, 
Tennessee  37228 

1200  Main  Tower.  Room  880,  Dallas;  Texas 
75202 

OIG/lnvestigadon  Suboffices 

522  N.  Central  Avenue,  Room  206,  Phoenix, 

Arizona  85004 
300  N.  Los  Angeles  Street,  Room  3124,  Los 

Angeles,  California  90012 
1510  "J"  Street.  Suite  110,  Sacramento, 

California  95814 
Federal  Building.  Customs  House,  721 19th 

Street,  Room  404,  Denver,  Colorado 

80202 
6039  Lakeside  Boulevard,  Indianapolis, 

Indiana  46278-1989 
3001  Coolidge  Road,  Suite  150,  East  Lansing, 

Michigan  48823-6321 
375  Jackson  Street,  Suite  320,  St.  Paul, 

Minnesota  55101-1850 
Millsaps  Building,  Suite  410,  201  West 

Capitol  Street,  Jackson,  Mississippi 

39201 
911  Washington  Avenue.  Suite  203,  St. 

Louis,  Missouri  63101 
4407  Bland  Road,  Room  110,  Raleigh,  North 

Carolina  27609 
200  North  High  Street,  Room  350,  Columbus, 

Ohio  43215-2408 
120  South  Warner  Road,  King  of  Prussia, 

Pennsylvania  19406 
233  Cumberland  Bend,  Room  208.  Nashville, 

Tennessee  37228 
1200  Main  Tower,  Room  880,  Dallas,  Texas 

75202 
1000  Second  Avenue,  Suite  1950,  Seattle, 

Washington  98104 

CATEGORIES  OF  ira}IVIDUALS  COVERB)  BY  THE 
SYSTEM: 

OIG  temporary  and  permanent 
employees,  former  employees  of  OIG 
and  predecessor  offices,  and  applicants 
for  employment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  show  or  relate  to 
employment,  personnel  management, 
and  work-related  information,  including 
position,  classification,  title,  grade,  pay 
rate,  pay,  temporary  and  permanent 
addresses  and  telephone  numbers  for 
home  and  work,  copies  of  security 
clearance  forms,  program  and 
performance  evaluations,  promotions, 
retirement,  disciplinary  actions, 
appeals,  incentive  programs, 
imemployment  compensation,  leave, 
complaints  and  grievances,  health 
benefits,  equal  employment 
opportunity,  automation  of  personnel 
data,  travel  information,  accident 
reports  and  related  information,  activity 
reports,  participation  in  savings  and 
contribution  programs,  availability  for 
employment,  for  assignment,  or  for 
transfer,  qualifications  (for  law 
enforcement  employees  this  includes 
Attorney  General  designations,  training 
certificates,  physical  fitness  data,  and 


medical  officer's  certification  excluding 
any  personal  medical  data),  awards, 
hours  worked,  issuance  of  credraitials, 
passports,  and  other  identification, 
assignment  and  accountability  of 
property  and  other  things  of  value, 
parking  space  assignments,  training  and 
development,  special  assigiunents,  and 
exit  interviews. 

Other  employee  records  are  covered 
by  other  systems  as  follows:  For  Official 
Personnel  Folder  (CffF)  data  refer  to 
USDA/OP-1,  Personnel  and  Payroll 
System  for  USDA  Employees;  for 
medical  records,  including  SF-78, 
Certificate  of  Medical  Examination,  and 
drug  testing  records,  refer  to  OPM/ 
GOVT-10,  Employee  Medical  File 
System;  for  pre-employment  inquiries 
refer  to  USDA/OIG-3,  Investigative  Files 
and  Automated  Investigative  Indices;  for 
annual  financial  disclosure  statements 
refer  to  OPM/GOVT-8,  ConfidenUal 
Statements  of  Employment  of  Financial 
Interests. 

AUTHORITY  FOR  MAIKTENANCE  OF  THE  SYSTEM: 

Pub.  L.  95-452,  as  amended,  5  U.S.C. 
App.;  5  U.S.C.  301;  7  U.S.C.  2270. 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USBtS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

(1)  A  record  from  the  system  of 
records  which  indicates  either  by  itself 
or  in  combination  with  other 
information,  a  violation  or  potential 
violation  of  a  contract  or  of  law, 
whether  civil,  criminal,  or  regulatory,  or 
which  otherwise  reflects  on  ie 
qualifications  or  fitness  of  a  licensed  (or 
seeking  to  be  licensed)  individual,  may 
be  disclosed  to  a  Federal,  State,  local, 
foreign,  or  self-regulatory  agency 
(including  but  not  limited  to 
organizations  such  as  professional 
associations  or  licensing  boards),  or 
other  public  authority  that  investigates 
or  prosecutes  or  assists  in  such 
investigation,  prosecution,  enforcement, 
implementation,  or  issuance  of  this 
statute,  rule,  regulation,  order,  or 
license. 

(2)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  Federal. 
State,  local,  or  foreign  agency,  other 
public  authority,  consumer  reporting 
agency,  or  professional  organization 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
records,  such  as  current  licenses,  in 
order  to  obtain  information  relevant  to 
an  OIG  decision  concerning  employee 
retention  or  other  personnel  action, 
issuance  of  a  seciuity  clearance,  letting 
of  a  contract  or  other  procurement 
action,  issuance  of  a  benefit, 
establishment  of  a  claim,  collection  of  a 
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delinquent  debt,  or  initiation  of  an 
administrative,  civil,  or  criminal  action. 

(3)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  Federal, 
State,  local,  foreign,  or  self-regulatory 
agency  (including  but  not  limited  to 
organizations  such  as  professional 
associations  or  licensing  boards),  or 
other  public  authority,  to  the  extent  the 
information  is  relevant  and  necessary  to 
the  requestor's  hiring  or  retention  of  an 
individual  or  any  other  personnel 
action,  issuance  or  revocation  of  a 
security  clearance,  license,  grant,  or 
other  benefit,  establishment  of  a  claim, 
letting  of  a  contract,  reporting  of  an 
investigation  of  an  individual,  for 
purposes  of  a  suspension  or  debarment 
action,  or  the  initiation  of 
administrative,  civil,  or  criminal  action. 

(4)  A  record  from  the  system  of 
records  may  be  disclosed  to  any 
source — private  or  public — to  the  extent 
necessary  to  secure  from  such  source 
information  relevant  to  a  legitimate  OIG 
investigation,  audit,  or  other  inquiry. 

(5)  A  record  from  the  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  in  the  course  of 
litigation  when  the  use  of  such  records 
by  the  Department  of  Justice  is  deemed 
relevant  and  necessary  to  the  litigation 
and  may  be  disclosed  in  a  proceeding 
t)efore  a  court.  Ad  Hoc  forum, 
adjudicative  body,  or  administrative 
tribunal,  or  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  when  a  party  to  a  legal 
action  or  an  entity  or  individual  having 
an  interest  in  the  litigation  includes  of 
the  following: 

(a)  The  CHG  are  any  component 
thereof; 

(b)  Any  employee  of  the  OIG  in  his  or 
her  official  capacity; 

(c)  Any  employee  of  the  OIG  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the  OIG 
determines  that  Utigation  is  likely  to 
affect  USDA  or  any  of  its  components. 

(6)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  Member 
of  Congress  from  the  record  of  an 
individual  in  response  to  an  inquiry 
from  the  Member  of  Congress  made  at 
the  request  of  that  individual.  In  such 
cases  however,  the  Member's  right  to  a 
record  is  no  greater  than  that  of  the 
individual. 

(7)  A  record  from  the  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  for  the  purpose  of 
obtaining  its  advice  an  inquiry  relating 
to  an  OIG  audit,  investigation,  or  other 
inquiry,  including  Freedom  of 
Information  or  Privacy  Act  matters. 


(8)  A  record  from  the  system  of 
ords  may  be  disclosed  to  the  Office 
Management  and  Budget  for  the 

of  obtaining  its  advice 
garding  OIG  obligations  under  the 
Privacy  Act  or  in  cormection  with  the 
review  of  private  relief  legislation. 

(9)  A  record  from  system  of  records 
n  ay  be  disclosed  to  a  private  firm  with 
V  hich  OIG  comtemplates  it  will 

o  )ntract  or  with  which  its  has 

o  )ntracted  for  the  purpose  of  perfonping 

a  ly  functions  or  analyses  that  facilita'te, 

0  -  are  relevant  to  an  OIG  investigation, 

a  idit.  inspection,  or  other  inquiry.  Such 

o  )ntractor  or  private  firm  shall  be 

n  quired  to  maintain  Privacy  Act 

sj  ifeguards  with  respect  to  such 

ii  iormation. 

(10)  record  from  the  system  of  records 
n  ay  be  disclosed  in  response  to  a 

SI  tbpoena  issued  by  a  Federal  agency 

h  jving  the  power  to  subpoena  records  of 

o  her  Federal  agencies  if  the  OIG 

d  itermines  that:  (a)  The  records  are  both 

n  levant  and  necessary  to  the 

p  roceeding,  and  (b)  such  release  is 

0  )mpatible  with  the  purpose  for  which 
tie  records  were  collected. 

I  (11)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  grand  jury 
a  ;ency  pursuant  either  to  a  Federal  or 
S  ate  grand  jury  subpoena,  or  to  a 
p  -osecution  request  that  such  record  be 
n  leased  for  the  purpose  of  its 
i  itroduction  to  a  grant  jury  provided 
t  lat  the  grand  jury  channels  its  request 
t  .rough  the  cognizant  U.S.  Attorney, 
t  lat  the  U.S.  Attorney  has  been 
d  ^legated  the  authority  to  make  such 
r  quests  by  the  Attorney  General,  that 
s  le  or  he  actually  signs  the  letter 
s  )ecifying  both  the  information  sought 
a  id  the  law  enforcement  purpose 
s  srved.  In  the  case  of  a  State  grand  jury 
s  ibpoena,  the  State  equivalent  of  the 

1  .S.  Attorney  and  Attorney  General 
s  lall  be  substituted. 

(12)  A  record  from  the  system  for 
n  cords  may  be  disclosed,  as  a  routine 
L  se,  to  a  Federal.  State,  local,  or  foreign 
a  5ency,  or  other  public  authority,  for 
u  5e  in  computermatching  programs  to 
p  revent  and  detect  fraud  and  abuse  in 
b  jnefit  programs  administered  by  any 
a  jency.  to  support  civil  and  criminal 
1(  w  enforcement  activities  of  any  agency 
a  id  its  components,  and  to  collect  debts 
a  id  overpayments  owed  to  any  agency 
a  id  its  components. 

P  >iJOES  AND  PflACTICES  FOR  STORING, 
R  n-RIEVING.  ACCESSING,  RETAINING,  AND 
D  SPOSING  OF  RECORDS  IN  THE  SYSTEM: 

S  ORAGE: 

Records  are  maintained  on  computers 
a  id  automated  image  filing  systems, 
a  id  in  file  folders,  notebooks,  and  card 
f  le  boxes. 


RETfUEVABIUTV: 

By  name  of  individual  employee  and 
by  social  security  number. 

SAFEGUARDS: 

Computer  files  are  password 
protected  and  other  records  are  kept  in 
limited-access  areas  during  duty  hours 
and  in  locked  offices  during  nonduty 
hours. 

RETENTION  AND  disposal: 

Retention  periods  and  disposal 
methods  vary  by  record  categories  as  set 
forth  in  National  Archives  and  Records 
Administration  General  Records 
Schedules  1  (Civilian  Personnel 
Records)  and  2  (PayroUing  and  Pay 
Administration  Records).  Personal 
information  that  the  agency  deems  to  be 
potentially  derogatory  or  embarrassing, 
is  shredded  when  retention  period 
expires. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Resources  Management" 
Division,  Policy  Development  and 
Resources  Management,  Office  of 
Inspector  General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2307. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
to  him/her  from  the  Director, 
Information  Management  Division, 
Pohcy  Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

RECORD  ACCESS  PROCEDURES: 

An  individual  may  request  access  to 
a  record  in  this  system  which  pertains 
to  him/her  by  submitting  a  written 
request  to  the  Director,  Information 
Management  Division,  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  may  contest 
information  in  this  system  which 
pertains  to  him/het  by  submitting  a 
written  request  to  the  Assistant 
Inspector  General  for  Policy 
Development  and  Resources 
Management.  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 
2310. 


RECORD  SOURCE  CATEQORKS: 

The  primaiy  information  is  furnished 
by  the  individual  employee.  Additional 
information  is  provided  by  supervisors, 
coworkers,  references,  and  others. 

USOA/OIG-2 

SYSTEM  NAME: 

Informant  and  Undercover  Agent 
Records.  USDA/OIG. 

SYSTEM  LOCATIOM: 

In  the  OIG  headquarters  office  in  the 
Agriculture  Administration  Building, 
14th  Street  and  Independence  Avenue 
SW,  Washington.  DC  20250-2317,  and 
in  the  OIG  regional  offices  and 
Investigations  suboffices  listed  in  the 
system  of  records  designated  USDA/ 
OIG-1. 

CATEGORIES  OF  INDIWUALS  COVERED  BY  THE 
SYSTEM: 

Confidential  informants,  investigative 
operatives,  and  undercover  OIG  special 
agents  or  other  law  enforcement 
personnel. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBM: 

Names,  occupations,  criminal 
histories,  and  other  information  about 
confidential  informants  and 
investigative  operatives,  together  with 
allegations  against  them,  and  the  types 
of  information  previously  furnished  by 
or  to  be  expected  from  them.  Types, 
dates  of  issuance  and  destruction,  and 
details  of  false  identification  documents 
used  by  OIG  special  agents  and  other 
law  enforcement  personnel  for 
undercover  activities. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  95-452,  as  amended,  5  U.S.C. 
APP.;  5  U.S.C.  301;  7  U.S.Q  2270. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  (1)  through  (12)  listed  in 
the  svstem  of  records  designated  USDA/ 
OIG-^1. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSMG,  RETAININQ,  AND 
DiSPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Stored  on  sheets  of  paper  and  index 
cards,  and  in  file  folders  and  computers. 

retrievabnjty: 

Retrievable  by  name  of  confidential 
informant,  investigative  operative,  or 
special  agent. 

SAFEGUARDS: 

Computer  files  are  password 
protected  and  other  records  are  kept  in 
limited-access  areas  during  duty  hours 
and  in  locked  offices  during  nonduty 
hours. 


RETENTIOH  AND  OtSPOSAU 

Confidential  informant  and 
investigative  operative  information  is 
kept  for  5  years  after  the  date  it  is  put 
into  inactive  status.  It  is  then  destroyed. 
Undercover  identification  documents 
are  kept  until  the  agency  determines 
them  to  be  outdated.  They  are  then 
destroyed. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Assistant  Inspector  General  for 
Investigations,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Wa^ington,  DC  20250- 
2317. 

NOTIFICATION  PROCEDURE: 

Inquiries  and  requests  should  be 
addressed  to  the  Director,  Information 
Management  Division,  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

RECORD  ACCESS  PROCEDURES: 

To  request  access  to  information  in 
this  system  write  to  the  Director, 
Information  Management  Division, 
Policy  Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

CONTESTING  RECORD  PROCEDURES: 

To  contest  information  in  this  system, 
send  request  to  the  Assistant  Inspector 
General  for  Policy  Development  and 
Resources  Management,  Office  of 
Inspector  General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2310. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(j)(2),  this 
system  of  records  has  been  exempted 
from  all  provisions  of  the  Privacy  Act  of 
1974,  5  use.  552a,  as  amended,  except 
subsections  (b),  (c)  (1)  and  (2),  (e)(4)  (A) 
through  (F),  (e)(6),  (7),  (9),  (10)  and  (11), 
and  (i). 

Pursuant  to  5  U.S.C.  552a  (k)(2)  and 
(k)(5),  this  system  has  been  exempted 
from  the  following  provisions  of  the 
Privacy  Act  of  1974.  5  U.S.C.  552a: 
subsections  (c)(3),  (d).  (e)(1),  (e)(4)  (G), 
(H)  and  (I),  and  (fj. 

USDA/OIG-3 

SYSTEM  NAME: 

Investigative  Files  and  Automated 
Investigative  Indices  System,  USDA/ 
OIG. 


SYSTBM  LOCATION: 

Physical  files  are  kept  in  the  OIG 
headquarters  office  in  the  Agriculture 
Administration  Building,  14th  Street 
and  Independence  Avenue  SW, 
Washington,  DC  20250-2307,  and  in  the 
OIG  regional  offices  and  Investigations 
suboffices  Usted  in  the  system  of  records 
designated  USDA/OIG-1. 

The  OIG  regional  offices  and 
Investigations  suboffices  maintain 
physical  files  containing  the  rejxjrt  of 
investigation  and  the  workpapers  for 
each  case  investigated  by  that  office. 
The  headquarters  files  contain  a  copy  of 
every  investigative  report,  but  no 
workpapers  and  not  necessarily  the 
copies  of  all  correspondence  in  all 
cases.  Older  investigative  files  may  be 
stored  in  Federal  Records  Centers  or  on 
microfiche,  microfilm,  or  electronic 
image  filing  systems.  Therefore,  delays 
in  retrieving  this  material  can  be 
expected. 

Selected  portions  of  records  have 
been  computerized — see  section  1  of 
"Categories  of  records"  below.  These 
records,  used  as  a  research  tool,  are 
accessible  by  computer  terminals 
located  in  each  OIG  office.  These 
records  are  maintained  on  a  computer  in 
the  Agriculture  Administration 
Building. 

CATEGORtES  OF  INOIVtDUALS  COVERED  BY  THE 
SYSTEM: 

The  individual  names  in  the  OIG 
index  fall  into  one  or  more  of  the 
following  categories: 

Subjects.  These  are  individuals 
against  whom  allegations  of  wrongdoing 
have  been  made.  In  some  instances, 
these  individuals  have  been  the  subjects 
of  investigations  conducted  by  OIG  to 
establish  whether  aUegations  were  true. 
In  other  instances,  the  allegations  were 
deemed  too  frivolous  or  indefinite  to 
warrant  inquiry. 

Principals.  These  are  individuals  who 
are  not  named  subjects  of  investigative 
inquiries,  but  may  be  responsible  for 
potential  violations.  For  example,  the 
responsible  officers  of  a  firm  alleged  to 
have  violated  laws  or  regulations  might 
be  individually  listed  in  the  OIG  index. 

Complainants.  These  are  individuals, 
who  have  not  requested  anonymity  or 
confidentiality  regarding  their  identity, 
who  allege  wrongdoing, 
mismanagement,  or  unfair  treatment 
relating  to  USDA  employees  and/or 
programs. 

Others.  These  are  all  other  individuals 
closely  connected  with  a  matter  of 
investigative  interest.     - 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  OIG  Investigative  Files  and 
Automated  Investigative  Indices  System 
consist  of: 
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1 .  Computerized  records  searchable 
by  case  number  or  alphabetically  by  the 
names  of  individuals,  organizations,  and 
finns,  with  a  separate  record  for  each 
containing,  if  applicable,  identification 
of  the  OIG  file  or  files  which  contain 
information  on  that  subject,  and  if  such 
information  was  available  when  the 
record  was  created  or  modified,  the 
individual's  name,  address,  sex,  race, 
date  and  place  of  birth,  relationship  to 
the  investigation,  FBI  or  State  criminal 
identification  number,  and  social 
security  number  (very  few  have  the 
dates  when  entries  were  made  into  the 
index); 

2.  Files  containing  sheets  of  paper  or 
microfiche  of  such  sheets  from 
investigative  and  other  reports, 
correspondence,  and  informal  notes  and 
notations  concerning  (a)  one 
investigative  matter  or  (b)  a  number  of 
incidents  of  the  same  sort  of  alleged 
violation  or  irregularity;  and 

3.  Where  an  investigation  is  being  or 
will  be  conducted,  but  has  not  been 
completed,  various  case  management 
records,  investigator's  notes,  statements 
of  witnesses,  and  copies  of  records. 
These  are  contained  on  cards  and  sheets 
of  paper  located  in  an  OIG  office  or  in 
the  possession  of  the  OIG  investigator. 
Certain  management  records  are 
retained  after  the  investigative  report  is 
released  as  a  means  of  following  action 
taken  on  the  basis  of  the  OIG 
investigative  report. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Pub.  L.  95-452,  as  amended,  5  U.S.C. 
App.;  5  U.S.C.  301;  7  U.S.C.  2270. 

RO«iTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  (1)  through  (12)  listed  in 
the  system  of  records  designated  USDA/ 
OIG-1. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSmQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  OIG  Automated  Investigative 
Indices  System  consists  of  computerized 
records.  "The  investigative  files  are 
stored  in  steel  lektriever  cabinets,  on 
•microfiche  sheets,  microfilm,  electronic 
image  filing  systems,  or  in  Federal 
Records  Centers. 

retrievabiuty: 

Computerized  records  are  retrievable 
alphabetically  or  by  using  the  case 
number,  with  each  record  identifying 
one  or  more  OIG  investigative  case  files 
or  administrative  files  arranged 
numerically  by  file  number.  Information 
in  investigative  or  administrative  files 


concerning  individuals  not  indexed  is 
con  sidered  irretrievable. 

SAFI  GUARDS: 

T  lese  records  are  kept  in  limited- 
aco  fss  areas  during  duty  hours,  in 
locled  offices  during  nonduty  hoxirs,  or 
in  t  le  possession  of  the  investigator. 
Cor  iputer  files  are  password  protected. 

RED  NTION  AND  DISPOSAL: 

1  le  investigative  case  files  are 
mai  itained  for  10  years  after  the  case  is 
cloi  ed.  Administrative  files  are  kept  for 
5  y«  ars  after  the  case  is  closed. 
Cor  iputerized  records  are  destroyed  at 
the  same  time  as  the  physical  files  to 
whi  ch  they  relate. 

SYS1  em  MANAGER(S)  and  ADDRESS: 

D  rector.  Resources  Management 
Div  sion.  Policy  Development  and 
Res  )urces  Management,  Office  of   , 
Insj  ector  General,  U.S.  Department  of 
Agr  culture,  Washington,  E>C  20250- 
230  r 

REC(  )R0  ACCESS  PROCEDURES: 

T )  request  access  to  information  in 
this  system,  write  to  Director, 
Infc  rmation  Management  Division, 
Pol;  cy  Development  and  Resources 
Mai  lagement.  Office  of  Inspector 
Gen  eral,  U.S.  Department  of 
Agr  culture,  Washington,  DC  20250- 
230 ). 

CON  EST1NQ  RECORD  PROCEDURE: 

T )  contest  information  in  this  system, 
seni  1  request  to  Assistant  Inspector 
Genjeral  for  Policy  Development  and 
Rest)urces  Management,  Office  of 
Insj  ector  General,  U.S.  Department  of 
Agr  culture,  Washington,  DC  20250- 
231). 

SYSl  EMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  TIE  ACT: 

P  u^uant  to  5  U.S.C.  552a(j)(2),-this 
syst  jm  of  records  has  been  exempted 
froii  1  all  provisions  of  the  Privacy  Act  of 
197  [,  5  U.S.C.  552a,  as  amended,  except 
subi  ections  (b),  (c)(1)  and  (2),  (e)(4)(A) 
thrc  ugh  (F).  {e)(6),  (7),  (9).  (10)  and  (11), 
(i). 
Pirsuant  to  5  U.S.C.  552a(k)(2)  and 
this  system  has  been  exempted 
the  following  provisions  of  the 
Pri\fecy  Act  of  1974,  5  U.S.C.  552a: 
subi  ections  (c)(3).  (d),  (e)(1),  (e)(4)(G), 
ind  (I),  and  (f). 


and 
Pi 
(k)(l 
from 
Pri' 
sub 
(H) 


US0(V/OIG-4 
SYSl  EM  NAME: 

O  G  Hotline  Complaint  Records, 
USIA/OIG. 

SYST  EM  LOCATION: 

Ir  the  OIG  headquarters  office  in  the 
Agrjcuhure  Administration  Building, 


14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC  20250-2317. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1.  Complainants  are  persons  who 
report  or  complain  of  possible  criminal, 
civil,  or  administrative  violations  of 
law,  rule,  regulation,  policy,  or 
procedure,  or  fraud,  waste,  abuse, 
mismanagement,  gross  waste  of  funds, 
or  abuse  of  authority  in  USDA  programs 
or  operations,  or  specific  dangers  to 
public  health  or  safety,  misuse  of 
government  property,  personnel 
misconduct,  discrimination,  or  other 
irregularities  affecting  USDA. 

2.  Subjects  are  persons  against  whom 
such  complaints  are  made. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

1.  Identities  of  complainants,  if 
known,  and  subjects. 

2.  Details  of  each  allegation. 

3.  OIG  case  number  and  control 
number(s)  used  by  other  agencies  for 
tracking  each  complaint. 

4.  Responses  fi-om  agencies  to  which 
complaints  are  referred  for  inquiry. 

5.  Summary  of  substantiated 
information  and  results  of  agency 
inquiry  into  the  complaint. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  95-452,  as  amended,  5  U.S.C. 
APP.;  5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Routine  uses  (1)  through  (12)  listed  in 
the  system  of  records  designated  USDA/ 
OIG-1. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  a  computer  and  on  sheets  of 
paper  in  file  folders. 

RETRIEVABILITY: 

Retrievable  by  name  of  subject  or 
complainant  or  by  case  nvunber. 

SAFEGUARDS: 

Files  are  kept  in  a  limited  access  area 
and  are  in  locked  storage  when  not  in 
use.  Access  to  computerized 
information  is  protected  by  requiring  a 
confidential  password. 

RETENTION  AND  DISPOSAL: 

Physical  files  and  computerized 
records  are  retained  10  years  after 
closing,  after  which  they  are  shredded 
and  deleted,  respectively. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Investigations,  Office  of  Inspector 
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General,  U.S.  Department  of 
Agriculture,  Wadiington,  DC  20250- 
2317. 

NOTIFICATION  PROCEDURE: 

Inquiries  and  requests  should  be 
addressed  to  Director,  Information 
Management  Division,  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

RECORD  ACCESS  PROCEDURES: 

To  request  access  to  information  in 
this  system,  write  to  Director, 
Information  Management  Division, 
Policy  Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

CONTESTING  RECORD  PROCEDURES: 

To  contest  information  in  this  system, 
send  request  to  Assistant  Inspector 
General  for  Policy  Development  and 
Resources  Management,  Office  of 
Inspector  General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2310. 

RECOMO  SOURCE  CATEGORIES: 

Identities  of  complainants  and 
subjects  are  provided  by  individual 
complainants.  Additional  information 
may  be  provided  by  individual 
complainants,  subjects,  and/or  third 
parties. 

SYSTEMS  EXEMPT  FROM  CERTAIN  PROVISIONS  Of 
THE  ACT: 

Pursuant  to  5  U.S.C  552a(j)(2).  this 
system  of  records  has  been  exempted 
from  all  provisions  of  the  Privacy  Act  of 
1974,  5  U.S.C  552a,  as  amended,  except 
subsection  (b),  (c)(1)  and  (2),  (e)(4)(A) 
through  (F),  (e)(6),  (7),  (9),  (10)  and  (11), 
and  (i). 

Pursuant  to  5  U.S.C.  552(k)(2)  and 
(k)(5),  this  system  has  been  exempted 
from  the  following  provisions  of  the 
Privacy  Act  of  1974.  5  U.S.C.  552a: 
subsections  (c)(3).  (d),  (e)(1),  (e)(4)(G), 
(H),  and  (I),  and  (Q. 

USDA/OK3-6 
SYSTEM  NAME: 

Consolidated  Assi^unents  Personnel 
Tracking  Administrative  Information 
Network  (CAPTAIN).  USDA/OIG. 

SYSTEM  location: 

U.S.  Department  of  Agriculture, 
National  Computer  C«iter,  8930  Ward 
Parkway,  Kansas  City,  Missouri  64114. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TNC 
SYSTEM: 

OIG  professional  employees  who 
participate  in  either  audit  or 
investigative  assignments. 

Subjects  of  investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

CAPTAIN  provides  OIG  management 
officials  with  a  wide  range  of 
information  of  Audit  and  Investigations 
operations.  The  system  identifies 
individual  assignments  of  employees 
and  provides  information  on  their  use  of 
direct  and  indirect  time,  significant 
dates  relating  to  each  assignments, 
reported  dollar  deficiencies,  recoveries, 
penalties,  the  number  of  investigative 
prosecutions,  convictions,  other  legal 
and  administrative  actions,  the  identify 
of  all  professionals  who  participated  in 
the  assignment,  and  subjects  of 
investigation.  The  system  is  used  to 
manage  audit  and  investigative 
assignments  and  to  facilitate  reporting 
of  OIG  activities  to  Congress  and  other 
Governmental  entities. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM 

Pub.  L.  95-452.  as  amended.  5  U.S.C. 
App.;  5  U.S.C  301;  7  U.S.C.  2270. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  (1)  through  (12)  listed  in 
the  system  of  records  designated  USDA/ 
OIG-1. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSffM,  RETAININQ,  ANO 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  computer 
discs,  magnetic  tape,  and  in  file  folders 
and  notebooks. 

RETRIEVABILtTY: 

Information  in  the  system  generally 
can  be  retrieved  by  OIG  personnel  in 
headquarters  and  the  regions. 
Information  is  generally  retrieved  by 
assignment  number  or  geographic 
location.  However,  information  can  be 
retrieved  by  any  field  in  the  system, 
including  subject  name,  employee 
name,  and  employee  social  security 
number. 

SAFEGUARDS: 

Normal  computer  security  is 
maintained  including  password 
protection.  Printouts  and  source 
documents  are  kept  in  limited-access 
areas  during  duty  hours  and  in  locked 
offices  during  nonduty  hours. 

RETENTION  AND  OOPOSAL: 

Computer  files  and  other  records  are 
cleared,  retired,  or  destroyed,  when  no 


longer  useful,  in  accordance  with 
National  Archives  and  Records 
Administration  and  USDA  record 
retention  and/or  destruction  schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Audit  Subsystem — Assistant  Inspector 
General  for  Audit,  Office  of  Inspector 
General.  U.S.  E>epartment  of 
Agriculture.  Washington,  DC  20250- 
2311. 

Investigations  Subsystem— Assistant 
Inspector  General  for  Investigations, 
Office  of  Inspector  General,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-2317. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
to  him/her,  from  the  Director, 
Information  Management  Division, 
Policy  Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

RECORD  ACCESS  PROCEDURES: 

An  individual  may  request  access  to 
a  record  in  this  system  which  pertains 
to  him/her  by  submitting  a  'Written 
request  to  the  Director,  Information 
Management  Division,  Policy 
Development  and  Resources 
Management,  Office  of  inspector 
General,  U.S.  Department  of 
Agricultiire,  Washington,  DC  20250- 
2309. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  may  contest 
information  in  this  system  which 
pertains  to  him/her  by  submitting  a 
written  request  to  the  Assistant 
Inspector  General  for  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2310. 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  system  is  obtained 
from  various  source  documents  related 
to  audit  and  investigation  activities 
including  assignment  letters,  employee 
time  reports,  case  entry  sheets,  etc. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(j)(2).  the 
Investigations  Subsystem  and  the 
Employee  Time  System  are  exempted 
from  all  provisions  of  the  Privacy  Act  of 
1974,  5  U.S.C.  552a,  as  amended,  except 
subsections  (b).  (c)  (1)  and  (2),  (e)(4)  (A) 
through  (F),  (e)  (6),  (7),  (9),  (10)  and  (11), 
and  (i). 


51412 


Pursuant  to  5  U.S.C.  552a  (k)(2)  and 
(k)(5),  the  Investigations  Subsystem  and 
the  Employee  Time  System  are 
exempted  from  the  following  provisions 
of  the  Privacy  Act  of  1974,  5  U.S.C. 
552a:  subsections  {c)(3).  (d).  (e)(1).  (e)(4) 
(G),  (H)  and  (I),  and  (f). 

USDA/OIQ-6 

SYSTEM  NAME: 

Training  Tracking  System,  USDA/ 
OIG. 

SYSTEM  location: 

U.S.  Department  of  Agriculture, 
National  Computer  Center,  8930  Ward 
Parkway,  Kansas  Qty.  Missouri  64114. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

OIG  audit  employees. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  of  audit 
employee  training  history. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
Pub.  L.  95-452.  as  amended.  5  U.S.C. 
App.;  5  U.S.C.  301;  7  U.S.C.  2270. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

(1)  A  record  from  the  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  a  Federal  agency  or  professional 
organization,  to  document  continuing 
education  credits  required  by  the 
Government  Auditing  Standards,  U.S. 
General  Accounting  Office  Standards  of 
Audit  of  Governmental  Organizations, 
Programs,  Activities,  and  Functions,  if 
relevant  to  the  determination  of 
professional  proficiency  and 
compliance  with  the  general 
qualification  standard  for  government 
auditing,  and  retention  of  an  employee 
or  other  personnel  action. 

(2)  Routine  uses  (1)  through  (12)  listed 
in  the  system  of  records  designated 
USDA/OIG-1. 

POLICIES  ANO  PRACTICES  fOR  STORING, 
RETRIEVMO.  ACCESSMQ,  RETAINING  AND 
DtSPOSmO  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  computer 
and  in  file  folders. 

retrcvabuty: 

By  name  of  individual,  social  security 
number,  or  group  of  employees. 

SAFEGUARDS: 

Computer  files  are  password 
protected  and  other  records  are  kept  in 
limited-access  areas  during  duty  hours 
and  in  locked  offices  during  nonduty 
hours. 
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RfTBinON  AND  DiSPOSAU 

'  Records  are  retained  as  long  as  the 
agency  determines  they  are  needed. 
Tney  are  then  destroyed. 

StSTEM  MANAGER  ANO  ADDRESS: 

Assistant  Inspector  General  for  Audit. 
Office  of  Inspector  General,  U.S. 
Dbpartment  of  AgrioUture,  Washington, 
0:20250-2311. 

M  >TinCATK>N  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
ta  him/her  from  the  Director, 
Ir  formation  Management  Division^ 
P  ilicy  Development  and  Resources 
h  anagement.  Office  of  Inspector 
G  sneral,  U.S.  Department  of 
A  ^culture.  Washington,  DC  20250- 
2;  09. 

m  CORD  ACCESS  PROCEDURES: 

An  individual  may  request  access  to 
a  ecord  in  this  system  which  pertains 
to  him/her  by  submitting  a  written 
re  luest  to  the  Director,  Information 
Nnnagement  Division,  Policy 
Development  and  Resources 
Jv%nagement,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2:09. 

CC  NTESTING  RECORD  PROCEDURES: 

An  individual  may  contest 
in  ormation  in  this  system  which 
p«  rtains  to  him/her  by  submitting  a 
w  itten  request  to  the  Assistant 
In  specter  General  for  Policy 
Di  velopment  and  Resources 
M  magement.  Office  of  Inspector 
Gi  neral,  U.S.  Department  of 
A;  riculture,  Washington,  DC  20250- 
2c  10. 

RE  :ORD  SOURCE  CATEGORIES: 

Informaiton  in  the  system  comes 
enltirely  from  OIG  audit  employees. 

U$DA/0IG-7 

SYSTEM  NAME: 

Freedom  of  Information  Act  and 
PHvacy  Act  Request  Records,  USDA/ 

SYSTEM  location: 

iles  are  kept  in  the  OIG  headquarters 
of  ice  in  the  Agriculture  Administration 
Bi  ilding,  14th  Street  and  Independence 
A\  enue  SW.,  Washington,  DC  20250- 
23)9. 

CA  -EGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SY(  TEM: 

'  "his  system  contains  records  of 
in(  ividuals  who  have  made  requests 
un  ier  the  Freedom  of  Information  Act 
or  Privacy  Act. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  request  records  consist  of  the 
incoming  request,  all  correspondence 
developed  during  the  processing  of  the 
request,  and  the  final  reply. 

AUTHORITY  FOR  MAfffTENANCE  Of  THE  SYSTEM: 

Pub.  L.  95-452,  as  amended,  5  U.S.C. 
App.;  5  U.S.C.  301. 

ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Used  by  OIG  employees  as  an  internal 
control  mechanism  for  tracking  the 
disposition  of  requests  and  for 
responding  to  individuals  who  are 
checking  on  the  status  of  their  requests. 

POUaES  AND  PRACTICES  POR  STORING, 
RETRIEVING,  ACCESSMQ,  RETAINING,  AND 
DISPOStNG  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 
retrievability: 

Records  are  retrievable  by  name  using 
a  control  number  that  is  assigned  upon 
date  of  receipt. 

SAFEGUARDS: 

Freedom  of  Information  Act  and 
Privacy  Act  request  records  are  stored  in 
file  cabinets  in  limited-access  areas 
during  duty  hours  and  in  locked  offices 
during  nonduty  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  National  Archives  and  Records 
Administration  General  Records 
Schedule  14  pertaining  to  informational 
services  records. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Information  Management 
Division,  Policy  Development  and 
Resources  Management,  Office  of 
Inspector  General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
to  him/her,  from  the  Director, 
Information  Management  Division, 
Policy  Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

RECORD  ACCESS  PROCEDURES: 

An  individual  may  request  access  to 
a  record  in  this  system  which  pertains 
to  him/her  by  submitting  a  written 
request  to  the  Director,  Information 


Management  Division,  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  E)C  20250- 
2309. 

CONTESTMQ  RECORD  PROCSHIRES: 

An  individual  may  contest 
information  in  this  s)rstem  which 
pertains  to  him/her  by  submitting  a 
written  request  to  the  Assistant 
Inspector  General  for  PoUcy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Wa^iington.  DC  20250- 
2310. 

RKORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
from  the  individual  making  the  request 
and  from  OIG  employees  processing  the 
request. 

(PR  Doc.  94-25007  Filed  10-7-94;  8:45  am) 
BILUNQ  CODE  3410-23-M 


Forest  Service 

Opportunity  to  Comment  on 
Deveiopment  of  Long-Term  Strategy 
for  Management  of  Anadromous  Fish* 
Producing  Watersheds  In  Caiifomla 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  opportimity  for  public 
comment. 

SUMMARY:  The  USDA  Forest  Service  (FS) 
(lead  agency)  and  the  USDI  Bureau  of 
Land  Management  (BLM)  (cooperating 
agency)  wiU  develop  and  implement  a 
long-term  strategy  for  management  of 
anadromous  fish-producing  watersheds 
in  California.  The  objective  of  the 
strategy  is  to  maintain  and  restore 
ecological  functions  and  processes  that 
create  good  habitat  for  Pacific  salmon 
and  steelhead  trout.  The  area  to  be 
addressed  includes  portions  of  Mill, 
Deer,  and  Antelope  Creek  watersheds 
managed  by  the  Lassen  National  Forest; 
portions  of  nine  watersheds  managed  by 
the  Los  Padres  National  Forest;  portions 
of  the  Redding  Resource  Area,  Ukiah 
District,  of  the  BLM;  and  portions  of  the 
Carmel  River  Watershed  in  the  HoUister 
Resource  Area,  Bakersfield  District,  of 
the  BLM.  Areas  managed  by  the  FS  and 
BLM  already  implementing  direction 
bom  the  President's  Forest  Plan  for  the 
Pacific  Northwest  are  not  included 
because  long-term  management 
direction  for  anadromous  fish- 
producing  watersheds  is  already 
provided.  The  Mendocino,  Shasta- 
Trinity,  Klamath,  and  Six  Rivers 
National  Forests  and  other  areas 


managed  by  the  FS  and  BLM  within  the 
range  of  the  northern  spotted  owl  are 
therefore  excluded.  The  geographic  area 
to  be  addressed  is  that  covered  by 
PACFISH  interim  management  direction 
for  anadromous  fish-produdng 
watersheds  in  California.  (PACFISH 
refers  to  the  proposed  interim 
management  strategy  analyzed  in  the 
Environmental  Assessment  for  the 
Implementation  of  Interim  Strategies  for 
Managing  Anadromous  Fish-producing 
Watersheds  in  Eastern  Oregon  and 
Washington,  Idaho,  and  portions  of 
California  (PACHSH  EA)). 

Preliminary  review  indicates  that 
implementation  of  FS  land  and  resource 
management  plans  and  BLM  resource 
management  plans  for  the  affected  areas 
afready  provides  protection  of 
anadromous  fish  habitat.  However,  the 
adequacy  of  those  plans  and  consistency 
among  plans  and  between  the  FS  and 
BLM  is  being  reviewed  in  light  of 
information  developed  for  the  PACFISH 
EA.  The  analysis  conducted  for  the 
PACFISH  EA  indicates  that 
implementation  of  PACFISH  will  have 
minor  environmental  effects  in 
California  because  of  the  relatively 
small  size,  discontiguous,  and 
geographically  dispersed  ownership 
pattern  of  the  aiTected  FS  and  BLM 
administered  lands,  and  because  of  the 
protection  already  afforded  by  the 
implementation  of  existing  management 
plans. 

The  PACFISH  interim  management 
strategy  is  intended  to  arrest 
degradation  of  riparian  and  aquatic 
habitat  and  initiate  ecosystem  recovery 
across  four  western  States  while  long 
term  strategies  are  prepared.  In  addition 
to  the  relatively  small  area  in  California, 
the  interim  strategy  also  covers  an 
extensive  area  of  FS  and  BLM 
administered  lands  in  Oregon, 
Washington,  and  Idaho.  Long-term 
strategies  for  the  management  of 
anadromous  fish-producing  watersheds 
will  be  developed  for  those  areas  within 
the  context  of  the  Eastside  Ecosystem 
Management  Project  and  the  Upper 
Columbia  RiVer  Basin  Project. 

For  the  development  of  a  long-term 
management  strategy  in  California,  this 
comment  process  will  be  used  by  the  FS 
and  BLM  to  help  determine  whether 
existing  management  plans  (with  or 
without  the  addition  of  PACFISH 
interim  direction)  adequately  protect 
anadromous  fish  habitat;  what,  if  any, 
additional  issues  need  to  be  addressed; 
the  appropriate  level  of  National 
Environmental  Policy  Act  analysis  for 
the  development  of  such  a  strategy;  and 
the  level  of  interagency  coordination 
necessary  to  insure  a  consistent 


approach  to  management  on  FS  and 
BL^  administered  lands  in  California. 
DATES:  Comments  concerning  the 
analysis  should  be  received  in  writing 
by  January  9, 1995. 

ADDRESSES:  Send  written  comments  to 
Katherine  Clement,  Director,  Land 
Management  Planning.  630  Sansome 
Street,  San  Francisco,  CA  94111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Clement,  Director,  Land 
Management  Planning,  (415)  705-1834. 
SUPPLEMENTARY  INFORMATKM:  Pacific 
salmon  and  steelhead  trout  occur 
naturally  from  southern  California 
northward  to  the  Arctic  Ocean.  These 
fish  populations  comprise  a  large 
number  of  stocks,  or  populations  that 
originate  from  specific  watersheds 
during  specific  times  of  year  as 
juveniles,  migrate  to  the  ocean,  and 
generally  return  to  reproduce  in  their 
natal  watersheds.  Of  the  more  than  400 
stocks  from  California,  Idaho,  Oregon. 
and  Washington  recently  evaluated  in  a 
report  pubUshed  by  the  American 
Fisheries  Society,  106  were  foimd  to  be 
extinct,  214  were  considered  to  be  at 
"moderate"  or  "high"  risk  of  extinction 
or  of  "special  concern."  and  about  120 
were  considered  "secure.". 

The  analysis  conducted  for  the 
PACFISH  EA  indicates  that 
implementation  of  the  interim 
management  will  have  minor 
environmental  effects  in  California 
because  of  the  relatively  small  size. 
discontinuous,  and  geographically 
dispersed  ownership  pattern  of  the 
affected  BLM  and  FS  administered 
lands,  and  because  of  the  protection 
already  afforded  by  the  implementation 
of  existing  management  plans.  Details 
follow. 

Lassen  National  Forest— Mill,  Deer,  and 
Antelope  Creek  Watersheds 

The  existing  Lassen  National  Forest 
Plan  includes  direction  for  protection 
and  improvement  of  anadromous  fish 
habitat.  Three  anadromous  fish- 
producing  watersheds  exist  on  the 
Forest;  Mill.  Deer,  and  Antelope  Creeks. 
Along  most  of  their  lengths,  these  creeks 
are  managed  as  proposed  Wild  and 
Scenic  Rivers  imder  the  existing  forest 
plan  Outside  the  Wild  and  Scenic  River 
corrido."s  established  by  the  plan, 
watershed  disturbance  is  limited  by 
other  standards  and  guidelines 
established  by  the  plan.  All  lands  in  and 
adjacent  to  lakes,  streams,  ephemeral 
and  perennial  wetlands,  bogs,  seeps, 
and  pothole  lakes  are  assigned  the 
riparian/fish  prescription.  Activities 
within  riparian  zones  are  limited  to 
those  that  enhance  riparian  objectives. 
Final  widths  of  reiparian  zones  are  set 
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following  site-specific  evaluation.  The 
forest  plans  directs  preparation  of 
detailed  anadromous  fish  and  Wild  and 
Scenic  River  management  plans 
following  site-specific  analyses.  Other 
prescriptions  that  limit  watershed 
disturbance  include  primitive 
recreation,  late-successional,  research 
natural  area,  and  existing  and  proposed 
Wilderness. 

In  addition,  the  Lassen  National 
Forest  Plan  will  be  amended  by  the 
California  Spotted  Owl  EIS  that  is  imder 
preparation  for  the  ten  national  forests 
in  the  Sierran  province.  Alternatives 
considered  in  that  EIS  include  enhanced 
riparian  standards  and  guidelines,  with 
special  provisions  for  the  anadromous 
fish-producing  watersheds  on  the 
Lassen.  The  standards  and  guideUnes 
are  based  on  the  Aquatic  Conservation 
Strategy  in  the  President's  Forest  Plan 
for  the  Pacific  Northwest,  and  on  the 
proposed  PACFISH  interim 
management  direction.  A  decision  on 
this  ns  is  expected  in  1995.  The 
alternative  selected  may  further  limit 
disturbance  in  anadromous  fish- 
producing  watersheds. 

Los  Padres  National  Forest— Mine 
Coastal  Watershed  Areas 

The  existing  Los  Padres  National 
Forest  Plan  includes  direction  for 
protection  and  improvement  of 
anadromous  fish  habitat.  The  forest  has 
developed  a  Riparian  Conservation 
Strategy  to  aid  in  implementation  of  the 
forest  plan  direction.  Standards  and 
gmdelines  for  watershed  protection  and 
programs  for  in-stream  habitat 
improvements  and  prescribed  fire  for 
chaparral  management  are  included  in 
the  plan.  Wildfires  in  chaparral  and 
riparian  woodlands  are  identified  in  the 
plan  as  having  the  greatest  effect  on 
anadromous  fish  habitat.  Scheduled 
timber  harvest  is  not  permitted  under 
the  plan  (the  allowable  sale  quantity  is 
zero). 

BLM— Redding  and  HolUster  Resources 
Areas 

In  California,  BLM  manages  two  areas 
with  anadromous  fish-producing 
watersheds -outside  the  area 
implementing  the  President's  Forest 
Plan  for  the  Pacific  Northwest.  BLM  has 
reviewed  the  current  resource 
management  plans  (RMPs)  for  the 
Redding  Resource  Area.  Wdah  District, 
and  the  Holhster  Resource  Area, 
Bakersfield  District,  and  has  determined 
that  PACFIAH  interim  management 
direction  is  in  conformance  with  the 
existing  plans. 

The  Redding  Resource  Area  includes 
about  24  miles  in  scattered  parcels  along 
the  Upper  Sacramento  River  and 


UMI 


tkbutaries.  including  Battle,  Clear,  Deer, 
and  Paynes  Creeks.  "The  enhancement  of 
anadromous  fisheries  is  identified  as  an 
objective  in  the  Redding  RMP. 

The  Hollister  Resource  Area  includes 
tarcel  of  approximately  1300  acres  of 

(land  area  within  an  andromous  fish- 
iducing  watershed  in  the  upper 
lel  River  drainage.  The  Hollister 
identifies  watershed  enhancement 
a  major  land  use  objective. 

[Elements  of  the  PACFISH  interim 
lageraent,  including  interim 

parian  Management  Objectives  and 

Iparian  Habitat  Conservation  Area 

^ths,  may  need  to  be  refined  for  long- 
tepn  management,  in  light  of  specific 
conditions  in  California. 

Written  comments  bom  the  public  on 
ti  is  analysis  should  be  submitted  as 
ir  dicated  at  the  beginning  of  this  notice. 
C  imments  would  be  most  useful  if  sent 
b;  the  date  specified  and  if  they  address 
cl  jarly  the  proposed  action: 
d(  velopment  and  implementation  of  a 
Ic  ig-term  strategy  for  the  management 
ol  anadromous  fish-producing 
watersheds  on  FS  and  BLM 
administered  lands  in  CaUfomia, 
outside  areas  implementing  the 
PSBsident's  Forest  Plan  for  the  Pacific 
Northwest.  Alternatives  that  may  be 
considered  include  continuation  of 
existing  management  direction  for  the 
affected  national  forests  and  BLM 
re  jource  areas;  integration  of  PACFISH 
in  ierim  management  with  features  of 
e^^sting  plans  that  provide  equal  or 
greater  long-term  protection  of 
anadromous  fish  habitat;  and 
ap  pUcation  of  the  Aquatic  Conservation 
St  -ategy  from  the  President's  Forest  Plan 
for  the  Pacific  Northwest  in  all 
an  adromous  fish-producing  watersheds 
of  the  Lassen  National  Forest  and 
R«  dding  Resource  Area.  The  analysis  of 
pi  blic  comments  and  review  of  existing 
m  inagement  plans  could  reaffirm  the 
ad  Bquacy  of  existing  plan  direction,  or 
it  I  :ould  lead  to  amendment  of  those 
pi  ms,  documented  with  one  or  more 
environmental  analyses.  If  more  than 
one  analysis  is  conducted,  they  may  be 
sti|uctured  by  unit,  by  agency,  or  by 
ge^raphy.  For  example,  two  joint  FS/ 
BUM  analyses  might  be  conducted — one 
foi  portions  of  the  Lassen  National 
Forest  and  Redding  Resources  Area,  and 
another  for  portions  of  the  Los  Padres 
National  Forest  and  Hollister  Resource 
Ai  sa.  A  decision  on  the  nature,  scope, 
an  i  structure  of  the  analysis  necessary 
foi  long-term  management  is  expected 
by  April  1995. 

"The  responsible  official  for  the  FS  is 
G.  Lynn  Sprague,  Regional  Forester,  630 
Sansome  Street,  San  Francisco,  CA 
94  ill,  The  responsible  official  for  the 
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BLM  is  ED  Hastey.  State  Director.  2800 
Cottage  Way.  Sacramento.  CA  95825. 

Dated:  September  15, 1994. 
G.  L3mn  Sprague. 
Regional  Forester 

(PR  Doc.  94-24866  Filed  10-7-94;  8:45  am] 
BILUNQ  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Consortia  of  American  Businesses  in 
the  Newly  Independent  States 
Announcement  of  Availability  of  Funds 

AQENCY:  Litemational  Trade 
Administration,  Commerce. 

ACTION:  Notice. 


SUMMARY:  On  May  24, 1994,  59  FR  Part 
VI,  the  Department  announced  the 
availability  of  federal  grant  funds  under 
the  CABNIS  program  and  its  intention 
to  select  non-profit  organizations  to 
participate  as  grantees  under  the 
program.  The  Department  of  Commerce 
has  selected  three  additional  applicants 
to  receive  federal  funding  under  the 
Consortia  of  American  Businesses  in  the 
Newly  Independent  States  (CABNIS) 
initiative.  Each  of  the  three  selected    . 
applicants  is  a  non-profit  consortium 
created  to  help  for-profit  U.S.  member 
companies  do  business  and  enhance 
private  sector  development  in  the 
independent  states  formed  since  the 
breakup  of  the  Soviet  Union.  The 
grantees  will  be  required  to  match 
federal  funding.  The  grantees  will  use 
CABNIS  seed  money  over  a  three  year 
period  to  form  and  nurture  U.S. 
business  consortia  of  for-profit  firms 
interested  in  doing  business  in  the 
Newly  Independent  States,  and 
establish  and  operate  consortia  offices 
in  the  region.  The  three  new  grantees 
are  the  American  Agribusiness 
Equipment  Consortium,  Alexandria, 
VA;  Partners  hi  Economic  Reform, 
Washington,  DC;  and  Virginia 
Commonwealth  University,  Richmond, 
VA. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Davra  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  Trade 
Development.  U.S.  Department  of 
Commerce,  Tel.  (202)  482-5131.  This  is 
not  a  toll-free  number. 

Dated:  October  4, 1994. 

W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

IFR  Doc.  94-25090  Filed  10-7-94;  8:45  ami 
BtLUNG  COOe  3S10-Oft-^ 


National  Institute  of  Standards  and 
Technology 

Pocket  No.  940619-4216] 

RtN0693nAA70 

Approval  of  Federal  Information 
Processing  Standards  Publication  189, 
Portable  Operating  System  Interface 
(POSIX);  Part  2:  Shell  and  Utilities 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  annovmce  that  the  Secretary  of 
Commerce  has  approved  a  new 
standard,  which  will  be  published  as 
FIPS  Publication  189,  Portable  '^ 

Operating  System  Interface  (POSIX)— 
Part  2:  Shell  and  Utilities.  This  standard 
adopts  the  International  Standard  ISO/ 
lEC  9945-2:1993,  Information 
Technology— Portable  Operating  System 
Interface  (POSDC)— Part  2:  Shell  and 
Utilities,  which  defines  a  command 
language  interpreter  (shell)  and  a  set  of 
utiUty  programs.  On  January  28, 1994 
(59  FR  4034)  and  February  17, 1994  (59 
FR  8041).  notices  were  pubUshed  in  the 
Federal  Register  that  a  Federal 
Information  Processing  Standard  for 
Portable  Operating  System  Interface 
(POSK)— Part  2:  SheU  and  UtiUties  was 
being  proposed  for  Federal  use. 

NIST  reviewed  written  comments 
submitted  by  interested  parties  and 
other  available  material.  On  the  basis  of 
this  review,  NIST  recommended  that  the 
Secretary  approve  the  standard  as  a 
Federal  Information  Processing 
Standard  (FIPS),  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Fadhty,  Room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues  NW..  Washington,  DC  20230. 
This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section,  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  is 
efilective  April  3, 1995. 


ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
section,  from  the  National  Technical 
hiformation  Service  (NTIS).  Specific 
ordering  information  bom  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sheila  Frankel,  (301)  975-3297, 
Computer  Systems  Laboratory,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20999. 

Dated:  October  3, 1994. 
Samuel  Kramer, 
Associate  Director. 

Federal  Information  Processing 
Standards  Publication  189 

Announcing  the  Standard  for  Portable 
Operating  System  Interface  (POSK)— 
Part  2:  Shell  and  UtiliUes 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  histitute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111  (d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  PubUc 
Law  100-235. 

Name  of  Standard.  Portable  Operating 
System  Interface  (POSIX)-^art  2:  Shell 
and  Utilities  (FIPS  PUB  189). 

Category  of  Standard.  Software 
Standard,  Operating  Systems. 

Explanation.  This  publication 
announces  the  adoption  of  International 
Standard  ISO/IEC  9945-2:1993, 
Information  Technology— Portable 
Operating  System  Interface  (POSIX)— 
Part  2:  Shell  and  Utilities  as  a  Federal 
Information  Processing  Standard  (FIPS) 
ISO/IEC  9945-2:1993  defines  a 
command  language  interpreter  (shell) 
and  a  set  of  utility  programs. 

This  standard  is  for  use  by  computing 
professionals  involved  in  system  and 
application  software  development  and 
implementation  and  is  part  of  a  series  of 
specifications  needed  for  application 
portabihty.  This  standard  addresses  the 
Applications  PortabiUty  Profile 
functional  area  that  deals  with  methods 
by  which  a  person  interacts  with  the 
operating  systems. 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology, 
Computer  Systems  Laboratory. 

Cross  Index.  International  Standard 
ISO/IEC  9945-2:1993,  InformaUon 
Technology— Portable  Operating  System 


Interface  (POSDC)— Part  2:  Shell  and 
Utilities 
Related  Dooiments. 

a.  Federal  Information  Resources 
Management  Regulations  subpart  201- 
20.333,  Standards,  and  subpart  201- 
39.1002,  Federal  Standards. 

b.  FIPS  151-2  (POSIX). 

c.  Federal  Information  Processing 
Standards  PubUcation  160,  C. 

d.  ISO/EC  9899:  Information 
Technology— Programing  Langaages— C 

e.  Test  Methods  for  Measuring 
Conformance  to  POSIX,  IEEE  Std 
1003.3-1991. 

f.  Test  Methods  for  Measuring 
Conformance  to  POSDC.  IEEE  Proposed 
Std  2003  (Draft  1.0). 

g.  Test  Methods  for  Measuring 
Conformance  to  POSDCl,  IEEE  Std 
2003.1-1992. 

h.  Test  Methods  for  Measuring 
Conformance  to  P0SIX.2.  IEEE 
Proposed  Std  2003.2  (Draft  s). 

i.  Interpretation  Procedures  for 
Federal  Information  Processing 
Standards  for  Software,  FIPS  PUB  29-3 
1992  October  29. 

j.  NVLAP  Program  Handbook, 
Computer  Applications  Testing  POSIX 
Conformance  Testing.  NISTIR  4522, 
March  1991  (latest  revision). 

k.  NIST  POSDC  Testing  Policy- 
General  InformaUon,  April  15, 1993 
(latest  revision). 

1.  NIST  POSDC  Testing  PoUcy, 
Certificate  of  VaUdation  Requirements, 
FIPS  151-2,  August  15, 1993  (latest 
revision). 

Related  On-Line  Information. 
Information  on  the  NIST  POSIX  Testing 
Program  is  available  on  an  electronic 
mail  (email)  file  server  system. 
Documents  available  are:  registers  of 
validated  products,  general  information 
on  NIST  POSDC  testing  policy,  and 
information  on  requirements  for 
certificates  of  validation. 
To  access  the  system: 
You  must  be  able  to  send  and  receive 
email  via  the  Internet.  For  most  email 
systems,  send  an  email  message  to 
posix@nist.gov.  When  the  email  system 
prompts  you  for  the  "subject"  of  the 
message,  you  may  type  anything.  The 
body  of  the  email  message  should 
consist  of  one  or  more  basic  commands 
to  the  email  server,  with  each  command 
on  a  separate  line.  For  example,  to 
request  the  email  server  to  send  you  a 
listing  of  all  available  files,  enter  the 
command:  send  index.  To  request  a 
brief  description  of  all  valid  commands, 
enter  the  command:  help.  To  receive  a 
more  detailed  explanation  on  how  to 
use  the  mail  server,  enter:  send  help. 

After  you  enter  the  command(s), 
indicate  that  your  email  message  is 
complete  as  required  by  your  email 
system. 
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The  NIST  mail  server  program  will 
read  the  message  and  send  tixe  requested 
do<niment(s)  and/or  information  to  your 
email  addres. 

If  you  need  help  contact  the  Systems 
and  Software  Technology  Division, 
B266  Technology  Building,  NIST, 
Gaithersbuig,  MD  20899,  telephone: 
301-975-3295. 

Objectives.  This  FIPS  permits  Federal 
departments  and  agencies  to  exercise 
more  effective  control  over  the 
production,  management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  this  FIPS  are: 

a.  To  pnunote  p(»tability  of  coijnputer 
application  programs  at  the  source  code 
level,  thus  reducing  staff  hours  required 
to  tailor  computer  programs  for  different 
vendor  systems  and  architectures. 

b.  To  simplify  computer  program 
docimientation  by  the  use  of  a  standard 
portable  system  interface  design. 

c.  To  increase  portability  of  acquired 
skills,  allowing  people  to  operate  a  wide 
range  of  application  platform 
implementations  witbout  additional 
training  or  study,  resulting  in  reduced 
personnel  training  costs. 

d.  To  maximize  the  return  on 
investment  in  generating  or  purchasing 
computer  programs  by  insuring 
operating  system  compatibility. 

Government-wide  attaiiunent  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
specifications. 

Applicability.  This  FIPS  shall  be  used 
for  POSIX  command  language 
interpreters  and  utilities  that  are  either 
developed  or  acquired  for  Government 
use.  This  FIPS  is  appUcable  to  the  entire 
range  of  computer  hardware,  including: 

a.  Notebooks  and  Subnotebooks, 

b.  Laptops, 

c.  Micro-computer  systems, 

d.  Mini-computer  systems, 

e.  Workstations, 
i.  Mainframes, 

g.  Other  systems  that  require  POSIX- 
like  command  language  interfaces. 

Specificaitons.  The  FIPS  PUB  189 
speciHcations  are  the  specifications 
contained  in  the  International  Standard 
ISO/IEC  9945-2:1993,  Information 
Technology— Portable  Operating  System 
Iitterface  (POSIX)— Part  2:  Shell  and 
Utilities,  with  the  modifications 
specified  below.  ISO/IEC  9945-2:1993 
defines  a  command  language  interpreter 
(shell)  and  a  set  of  utility  programs. 
ISO/IEC  9945-2:1993  (hereinafter 
referred  to  as  PQSIX.2)  refers  to  and  is 
a  complement  to  ISO/IEC  9945-1. 
Information  Technology — Portable 
Operating  System  Interface  (POSIX)— 
Part  1:  System  Application  Program 
Interface  (API)  IC  Language). 
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POSIX.  2  contains  a  number  of 
fdatures  that  are  labelled  obsolescent. 
T  lese  fisatures  violate  the  general 
syntactic  guidelines  of  POSIX.2.  They 
^ere  included  in  POSIX.2  to  provide 
ui)ward  compatibility  of  existing 
amplications,  and  may  be  deleted  from 
SIX.2  at  some  future  date.  The 
'SIX.2  standard  requires  that  strictly 
nforming  applications  do  not  use  any 
these  features.  It  is  strongly 
mmended  that  agencies  that  require 
tl^e  POSIX.2  FIPS  prohibit  users  from 
uiing  these  features  in  the  development 
of  new  applications.  Therefore,  U^ 
following  obsolescent  features  are  not 
required  for  a  system  to  be  the 
associated  POSIX.2  FIPS.  (For  each 
k  ature  a  reference  to  the  associated 
P  DSIX.2  text  is  provided): 

•  Zero-length  prefix  in  the  PATH 
ei  ivironment  variable  [See  POSIX.2 
S  tction  2.6  Lines  2699-2700) 

•  The  —  option  in  the  set  special 
b  lilt-in  utihty  [See  POSIX.2  Section 
3 14.11  Lines  1599-1600  and  1726- 
1  '30) 

•  The  awk  string  function  length  with 
n  )  argiunent  and  no  parentheses  (See 

P  3SIX.2  Section  4.1.7.6.2.2  Lines  621- 
&!2] 

•  The  octal  number  form  of  the  mode 
o  )erand  in  the  chmod  utility  [See 

P  DSIX.2  Section  4.7.7  Lines  2090-2091) 

•  The  —  option  in  the  ed  utility  [See 
P  DSIX.2  Section  4.20.1  Lines  3529- 

3  )30;  Section  4.20.3  Line  3542) 

•  The  —  option  in  the  env  utility  [See 
P  DSIX.2  Section  4.21.1  Lines  4034- 

4  )35:  Section  4.21.3  Line  4048) 

•  The  -perm  (-]onum  primary  in  the 
£  id  utility  [See  POSIX.2  Section  4.24.4 
L  nes  4361-4368) 

OSIX.2  Section  4.24.4  Lines  4361- 
4J68) 

•  The  egrep  and  fgrep  utilities  [See 
P  DSIX.2  Section  4.28.1  Lines  4793- 

4  '99;  Section  4.28.2  Lines  4815-4832; 

5  sction  4.28.3  Lines  4850-4851) 

•  The  -nimiber  option  in  the  head 
u  ility  [See  POSIX.2  Section  4.29.1 

L  nes  4953-4954;  Section  4.29.3  Lines 
4  )71-4974) 

•  "Hie  -j  field,  -jl  field,  and  -j2  field 

o  }tions  and  the  -o  Ust  option  (where  list 
ii  composed  of  multiple  arguments)  in 
t]  le  join  utility  [See  POSIX.2  Section 
4  31.1  Lines  5133-5135;  Section  4.31.3 
L  nes  5168-5170  and  5182-5184] 

•  The  -signal name  and 

-!  ignal_number  options  in  the  kill 
u  ility  (See  POSIX.2  Section  4.32.1 
L  nes  5259-5261;  Section  4.32.3  Lines 
5J94-5311] 

•  The  +posl  and  -pos2  options  in  the 
sftrt  utility  and  the  -o  output  option 
fellowing  a  file  operand  (See  POSIX.2 
Ssction  4.58.1  Lines  9583-9585;  Section 
4  58.3  Lines  9599-9601,  9618-9620,  and 


9674-9675;  Section  4.58.7  Lines  9746- 
9762] 

•  The  -[number)  [c-l)(fl  and 
+[number][c-l][fl  options  in  the  tail 
utility  [See  POSIX.2  Section  4.60.1 
Lines  10058-10060;  Section  4.60.3    . 
Lines  10098-10105] 

•  The  date__time  operand  in  the 
touch  utility  [See  POSIX.2  Section 
4.63.1  Lines  10337-10338;  Section 
4.63.4  Lines  10403-10416] 

•  The  -s  option  in  the  tty  utility  (See 
POSIX.2  Section  4.66.1  Lines  10659- 
10660;  Section  4.66.3  Lines  10669- 
10671) 

•  The  octal  number  form  of  the  mask 
operand  in  the  \unaak  utihty  [See 
POSIX.2  Section  4.67.4  Lines  10755- 
10756  and  10759-10760) 

•  The  -n  and  -i-m  options  in  the  uniq 
utility  [See  POSIX.2  Section  4.69.1 
Lines  10890-10891;  Section  4.69.3 
Lines  10918-10919) 

If  the  User  Portability  Utilities  Option 
is  required,  the  following  obsolescent 
features  are  not  required  for  a  system  to 
be  compliant  with  the  POSIX.2  FIPS: 

•  The  •  and  -command  options  in  the 
ex  utility  [See  POSIX.2  Section  5.10.1 
Lines  985-986;  Section  5.10.3  Lines 
1004  and  1028) 

•  The-tabstopand-tabl,tab2,...tabn 
options  in  the  expand  utility  [See 
POSIX.2  Section  5.11.1  Lines  2056- 
2057;  Section  5.11.3  Lines  2083-2085] 

•  The  +command  option  in  the  more 
utihty  [See  POSIX.2  Section  5.18.1 
Lines  2726-2727;  Section  5.18.3  Line 
2769) 

•  The  -  option  in  the  newgrp  utility 
(See  POSIX.2  Section  5.19.1  Unes 
3123-3124;  Section  5.19.3  Line  3185] 

•  The  -  increment  option  in  the  nice 
utility  [See  POSIX.2  Section  5.20.1 
Lines  3242-3243;  Section  5.20.3  Line 
3260) 

•  The  nice value  operand  in  the 

renice  utility;  combinations  of  the  (-p) 
pid,  -g  gid,  and  -u  user  options  [See 
POSIX.2  Section  5.24.1  Lines  3796- 
3798;  Section  5.24.3  Lines  3837-3838, 
3847-3848,  and  3850-3851;  Section 
5.24.4  Lines  3860-3864) 

•  The  -line ^count  option  in  the  spUt 

utiUty  [See  POSIX.2  Section  5.25.1 
Lines  3906-3907;  Section  5.25.3  Line 
3942) 

•  The  -  and  -number  options  in  the 
strings  utihty  [See  POSIX.2  Section 
5.26.1  Lines  3996-3997;  Section  5.26.3 
Lines  4010  and  4014) 

•  The  -fcommand  option  in  the  vi 
utility  [See  POSIX.2  Section  5.35.1 
Lines  4722-4723:  Section  5.35.3  Line 
4744) 

If  the  C-Language  Development 
Utilities  Option  is  required,  the 
following  obsolescent  feature  is  not 
required  for  a  system  to  be  compliant 
with  the  [See  POSIX.2  FIPS: 


•  The  -c  option  in  the  lex  utihty  [See 
POSIX.2  Section  A.2.1  Lines  218^219; 
Section  A.2.3  Line  231) 

Recommendations 

Users  of  this  standard  should  be 
aware  that  it  does  not  require  the 
Portable  Operating  System  Interface 
(POSDC)— Part  2:  Shell  and  Utilities  to 
be  implemented  on  a  FIPS  151-2 
conforming  implementation.  Users 
should  also  be  aware  that  certain 
utilities  and  functions  are  optional  in 
ISO/EEC  9945-2:1993.  To  provide  the 
greatest  support  for  apphcation 
portabiUty,  it  is  recommended  that  an 
implementation  conforming  to  this  FIPS 
also  provide  the  following  features: 

1.  User  Portabihty  Utilities  Option 
{POSK2_UPE,  POSDC.2  Section  5)  and 
Full  Terminal  Operations  Option 
(P0SDC2_CHAR_TERM.  POSIX.2 
Section  2.14). 

2.  A  FIPS  151-2  conforming  operating 
system  interference. 

3.  Software  Development  Utihties 
Option  (POSDC2_SW_DEV,  POSIX.2 
Section  6),  when  software  will  be 
developed  or  source-level  software  will 
be  installed  on  the  systems  being 
acquired 

4.  C-Language  Development  UtiUties 
Option  (P0SD(2_C_DEV,  P0SK.2 
Annex  A),  when  software  written  in  the 
C  language  will  be  developed  or 
installed  on  the  systems  being  acquired. 

5.  C-Language  Bindings  Option 
(POSDC2_C_BIND.  POSD(.2  Annex  B), 
when  software  wrritten  in  the  C  language 
will  be  used  on  the  systems  being 
acquired. 

6.  FORTRAN  Development  UtiUties 
Option  (POSIX2_FORT_DEV, 
POSTIX.2  Annex  C),  when  software 
written  in  FORTRAN  will  be  developed 
or  installed  on  the  systems  being 
acquired. 

7.  FORTRAN  Runtime  Utihties 
Option  (P0SDC2_F0RT_RUN, 
POSIX.2  Annex  C),  when  FORTRAN 
software  will  be  used  on  the  systems 
being  acquired. 

Furthermore,  it  is  strongly 
recommended  that  Federal  users  require 
Feature  1  and,  in  addition,  ensure  that 
purchased  systems  are  capable  of 
supporting  Features  2-5,  fisted  above. 
Even  when  these  features  are  not 
needed  at  the  time  of  initial  purchase, 
changed  requirements  may  demand 
some  or  all  of  these  in  the  future,  either 
for  the  development  of  new 
apphcations,  for  the  importing  of 
applications  from  other  systems,  or  to 
maximize  compatibiUty  among  multiple 
in-house  systems. 

Implementation.  This  standard 
becomes  effective  April  3, 1995.  This 
standard  is  compulsory  and  binding  for 
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use  in  all  sohcitations  and  contracts  for 
new  operating  systems  and/or 
apphcations  development  where  POSIX 
shell  and  utility  interfaces  are  required. 

a.  Acquisition  of  Conforming  Portable 
Shell  and  Utihties.  Organizations 
developing  apphcations  which  are  to  be 
acquired  after  the  pubUcation  date  of 
this  standard  and  which  have 
apphcations  portability  as  a  requirement 
should  consider  the  use  of  this  FIPS. 
Conformance  to  this  FIPS  should  be 
considered  whether  the  operating 
system  enviomments  are: 

1.  developed  internally, 

2.  acquired  as  part  of  an  ADP  system 
procurement, 

3.  acquired  by  separate  procurement. 

4.  used  under  an  ADP  leasing 
arrangement,  or 

5.  specified  for  use  in  contracts  for 
programming  services. 

b.  Interpretation  of  the  FIPS  for  Shell 
and  Utihties.  NIST  provides  for  the 
resolution  of  questions  regarding  the 
FIPS  specifications  and  requirements, 
and  issues  official  interpretations  as 
needed.  All  questions  about  the 
interpretation  of  this  FIPS  should  be 
addressed  to:  Director.  National 
Computer  Systems  Laboratory.  Attn: 
POSIX  Shell  and  Utilities  FIPS 
Interpretation,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899. 

c.  Vahdation  of  Conforming  Operating 
Systems  Environments.  NIST  is 
developing  cooperatively  with  industry 
a  vahdation  suite  for  measuring 
conformance  to  this  standard.  This  suite 
will  be  required  for  testing  conformance 
of  POSK  Shell  and  Utihties 
implementations.  These  testing 
requirements  will  be  annoimced  at  a 
future  date. 
•    Waivers. 

Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Comphance  with  a  standard  would 
adversely  affect  the  accompUshment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 


cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  pubhshed  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
apphes  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
sohcitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C.  Sec. 
552(b),  shall  be  part  of  the  procurement 
dociunentation  and  retained  by  the 
agency. 

WHERE  TO  OBTAIN  CX)PIES:  Copies  of  tills 
publication  are  for  sale  by  the  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce.  Springfield, 
VA  22161.  (Sale  of  tiie  included 
specifications  document  is  by 
arrangement  with  the  Institute  of 
Electrical  and  Electronics  Engineers, 
Incorporated.)  When  ordering,  refer  to 
Federal  Information  Processing 
Standards  Pubhcation  189 
(nPSPUBl89).  and  title.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

Appendix  A— Application  Portability  Profile 

FIPS  189  is  the  second  component  of 
a  series  of  si>ecifications  needed  for  the 
operating  system  services  area  of  an 
apphcations  portabihty  profile.  FIPS 
151-1  (and  its  replacement.  FIPS  151- 
2)  provided  the  crucial  first  step  by 
providing  vendor  independent  interface 
specification  between  an  application 
program  and  an  operating  system.  When 
fully  extended,  POSIX  will  provide  the 
functionahty  required  to  support  source 
code  portabihty  for  a  wide  range  of 
applications  across  many  different 
machines  and  operating  systems. 
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NIST  has  published  Special 
Publicatioii  500-210,  Application 
PortabiUty  Profile  (APP),  The  U.S. 
Government's  Opea  System 
Environment  Profile,  OSE/1,  Version 
2.0,  ^me  1993.  The  APP  has  be«i 
developed  to  provide  sufficient 
functionality  to  accommodate  a  broad 
range  of  application  requirements.  The 
functional  components  of  the  APP 
constitute  a  framework  for  organizing 
standard  elements  that  can  be  used  to 
develop  and  maintain  portable 
applications.  A  key  aspect  of  the  APP  is 
that  it  is  based  on  an  open  system 
environment  defined  by  non-proprietary 
specifications.  Components  may  be 
added  or  deleted  as  technology  changes 
and  as  Federal  government 
requirements  change. 

IFR  Doc.  94-25049  Filed  10-7-94;  a:45  ami 
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Notice  of  Government  Owned 
Inventions  Available  for  Licensing 

AGBICV:  National  Institute  of  Standards 
and  Technology  Commerce. 
SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
'  licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Marcia  Salkeld.  National 
Institute  of  Standards  and  Technology. 
Office  of  Technology 
Commercialization,  Physics  Building, 
Room  B-256,  Gaithersburg.  MD  20899; 
Fax  301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  The 
inventions  available  for  licensing  area: 
MST  Docket  No.  90-030D 
Title:  Monomers  For  Double  Ring- 
Opening  Polymerization  With 
Expansion 
Description:  NIST  researchers  have 
created  a  new  class  of  monomers  that^ 
undergo  double  ring-opening 
polymerization  with  an  expansion  in 
voliune.  When  used  in  resinous 
compositions  the  result  is  a  volume 
neutral  curing  process  at  ambient 
temperature,  and  a  final  product  that 
exhibits  high  adhesive  strength. 
NIST  Docket  No.  90-036 
Title:  Epitaxial  Inm  Films  Exhibiting 
Large  Polar  Kerr  Rotaticm 


2  Ascription:  The  inv«ition  is  a  magneto- 
optic  iron  film  that  greatly  enhances 
Kerr  rotation  compmed  with 
conventional  iron  films.  The  material 
could  be  utilized  in  magneto-optic 
data  storage  media. 

1  7ST  Docket  No.  93-028C 

'.  itle:  Nanocomposite  Material  for 
Magnetic  Refrigeration  and 
Superparamagnetic  System  using  the 
Same 

description:  NIST  researchers  have 
developed  new  materials  and  systems 
that  make  magnetic  refrigeration 
practical  for  household  uses.  The 
materials  are  atomically-engineered 
superparamagnetic  materials  that 
exhibit  a  large  magnetocaloric  eQect  at 
selected  temperatures. 

1  nST  Docket  No.  93-042 
'itle:  Photochromic  C<Hnpositions  and 
Materials  Containing 
Bacteriorhod<^in 

description:  This  invention  is  a  metbod 
to  form  photochromic  cc«npositions 
and  materials  from  the  light-sensitive 
protein,  bacteriorhodopsin.  The 
inventicxi  can  be  used  to  record  and 
store  information  in  real  time. 
nST  Docket  No.  93-047 
itle:  Process  For  UV-4'hotopatteming 
of  Thiolate  Monolayers  Self- 
Assembled  OD  Gold.  Silver  and  Other 
Substrates 

description:  New  NIST  technology 
provides  a  photopatteming  process  to 
precisely  control  the  spatial  position 
of  thiol  compounds  on  a  surface.  The 
process  creates  a  monolayer  that  can 
be  used  to  bind  biological  species 
such  as  proteins  or  enzymes  at  known 
locations  on  a  surface,  and  could  be 
very  important  for  a  variety  of 
technologies  including  biosensing, 
immunoassay  diagnostics, 
pharmacological  testing,  and  cell 
growth  studies. 
nST  Docket  No.  94-01 7CIP 
itle:  Method  and  Apparatus  for 
Visualization  of  friternal  Stresses  in 
Solid  Non-Transparent  Materials  by 
Ultrasonic  Techniques  and  Ultrasonic 
Computer  Tomography  of  Stress 
)escription:  New  NIST  technology 
makes  visualing  internal  stresses  in 
sold  materials  in  three  dimensions 
possible.  By  using  an  acoustic 
microscope,  an  ultrasonic  generator 
and  a  computer,  this  technolc^y 
provides  for  the  measurement  of 
residual  stresses  and  their  distribution 
as  a  function  of  depth. 

Dated:  October  3, 1994. 
iamuel  Kramer, 
i  [ssociate  Director. 
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DEPAFrniAENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPAFtTMENT  OF  THE  INTERIOR 

Fish  and  WfkWfe  Service 

P.D.  0921 94q 

Marine  Mammals 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  and  Fish  and  Wildlife 
Service  (FWS),  Interior. 
ACTION:  Receipt  of  applications  for 
scientific  research  permits  (P368D  and 
P132B). 

SUMMARY:  Notice  is  hereby  given  that 
Moss  Landing  Marine  Laboratories,  P.O. 
Box  450,  Moss  Landing.  CA  95039- 
0450,  (Principal  Investigators:  Drs. 
James  T.  Harvey,  Daniel  P.  Costa.  John 
Calambokidis  and  Ms.  Dawn  Goley)  and 
PRBO  International  Biological  Research, 
4990  Shoreline  Highway,  Stinson 
Beach,  CA  94970  (Principal 
Investigators:  William  J.  Sydeman  and 
Sarah  G.  Allen)  have  applied  in  due 
form  for  permits  to  take  marine 
mammals  for  purposes  of  scientific 
research. 

DATES:  Written  comments  must  be 
received  on  ot  before  November  10, 
1994. 

ADDRESSES:  Both  applications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Southwest  Region.  NMFS.  501  W. 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213  (310/980-4016). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  requests, 
should  be  submitted  to  the  EKrector, 
Office  of  Protected  Resources,  NMFJS, 
NOAA,  U.S.  Department  of  Commerce, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910,  within  30  _ 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular  request 
would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  these  applications  to  the 
Marine  Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permits  are  requested  under  the 


authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  etseq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222),  the 
Fur  Seal  Act  of  1966,  as  amended  (16 
U.S.C.  1151  et  seq.),  and  fur  seal 
regulations  at  50  CFR  part  215. 

(P368D)  Moss  Landing  Marine 
Laboratories  requests  a  Permit  to 
incidentally  harass  an  unspecified 
number  of  species  of  the  suborders 
Mysticete,  Odontocete,  Pinnipedia,  and 
the  southern  sea  otter  during  aerial  and 
shipboard  surveys,  behavioral 
observations  (resulting  from  acoustical 
studies),  photographic  identification 
and  tagging  (radio  tags  and/or  TDRs). 
Mysticetes  (except  Northern  right 
whales),  Odontocetes  (except  killer  and 
pilot  whales,  northern  right  whale 
dolphin,  Dall's  and  harbor  porpoise), 
and  California  sea  lions  will  be 
opportunistically  tagged  with  a  VHP 
and/or  TDR.  Acoustic  signals  (0.5-20 
kHz)  will  be  recorded  and  monitored 
continuously  while  conducting 
shipboard  siuveys.  The  study  area  is  off 
the  California  coast  where  the  marine 
mammal  faima  is  diverse  and  abundant, 
with  seasonality  of  occurrence  for  many 
species.  The  primary  objectives  are  to 
determine  the  general  ecology  and 
behavior  of  marine  mammals  off 
California,  and  secondarily,  determine 
the  effects  of  the  Acoustic  Thermometry 
of  Oceanic  Climate  Project  (ATOC) 
signals  on  the  ecology  and  behavior  of 
marine  mammals.  Tbe  applicants  are 
not  seeking  a  permit  to  take  marine 
mammals  using  ATOC-type  sounds  but 
to  study  the  ecology  and  behavior  of 
marine  mammals  using  various 
methodologies  and  wlUle  studying  the 
effects  oT  a  sound  soim:e. 

(P132B)  PRBO  International 
Biological  Research  requests  a  Permit  to 
flipper  tag  and/or  mark  up  to  2900 
Northern  elephant  seals  [Mirounga 
angustirostris)  on  the  South  Farallon 
Islands  and  at  Point  Reyes  National 
Seashore  annually.  Up  to  50  elephant 
seals  may  be  retagged  annually.  Diuing 
the  tagging  and  marking  activities,  and 
during  opportunistic  collection  of  dead 
prematurely  bom  northern  sea  lion 
pups,  up  to  100  harbor  seals  [Phoca 
vitulina),  1200  California  sea  lions 
(Zalophus  californianus)  and  70 
northern  sea  lions  [Eumetopias  jubatus) 
may  be  incidentally  harassed. 
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Dated:  October  5. 1994. 
WUliamW.Fox.Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Sendee. 

Dated:  October  5, 1994. 
Margaret  Tieger, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Senice. 

IFR  Doc.  94-25055  Filed  10-7-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  940844-4282;  I.D.  082394q 

RIN  0648-AG7S 

West  Coast  Salmon  Rsheries; 
Northwest  Emergency  Assistance  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NaUonal  Oceanic  and 
Atmospheric  AdminisUation  (NOAA), 
Commerce. 

ACTION:  Notice  of  program  for  financial 
assistance. 


SUMMARY:  NMFS  establishes  a  program, 
the  Northwest  Emergency  Assistance 
Plan  (NEAP),  that  will  provide  $12 
million  of  assistance  to  salmon 
fishermen  in  the  Pacific  Northwest  who 
have  been  affected  by  a  fishery  resource 
disaster  during  1992  through  1994, 
while  providing  conservation  benefits  to 
salmon  resources.  These  disaster  relief 
funds,  which  were  made  available 
under  the  Interjurisdictional  Fisheries 
Act  (IFA),  will  be  applied  toward  the 
following  three  programs,  administered 
by  the  following  intermediaries:  A 
vessel  permit  buyout  program — 
Washington  Department  of  Fish  and 
Wildlife;  and  a  habitat  restoration  jobs 
program — Soil  Conservation  Services 
(SCS)  of  the  U.S.  Department  of 
Agriculture  (USDA);  and  a  data 
collection  jobs  program— Pacific  States 
Marine  Fisheries  Commission  (PSMFC). 
The  intent  is  to  provide  assistance  to 
those  commercial  fishermen  who  have 
recently  participated  in  the  salmon 
fisheries,  who  were  substantially  reliant 
on  West  Coast  salmon  resources  for 
their  income,  and  who  suffered  an 
uninsured  loss  as  a  result  of  a 
significant  reduction  in  income  because 
of  the  resource  disaster.  The  intent  is 
also  to  provide  this  assistance  in  a 
manner  likely  to  contribute  to 
conservation/restoration  efforts  for 
salmon. 

EFFECTIVE  DATE:  October  11, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Morehead,  (301)  713-2358,  or 
Stephen  Freese,  (206)  526-6113. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  26. 1994.  the  Secretary  of 
Commerce  (Secretar\0  declared  a  fishery 
disaster  and,  with  the  Office  of 
Management  and  Budget  (OMB). 
announced  a  $15.7  million  emergency 
aid  package  for  Oregon,  Washington. 
•    and  northern  California.  This  aid  is 
intended  to  alleviate  the  economic 
hardship  suffered  by  individuals  and 
communities  because  of  the  collapse  of 
sahnon  stocks  in  fishing  areas  along  the 
Northwest  coast.  Included  in  this 
package  is  $12  million  available  under 
the  section  308(d)  of  the 
biterjvuisdictional  Fisheries  Act  of  1986, 
16  U.S.C.  4107(d).  to  undertake  the 
NEAP  program,  as  described  in  this 
notice. 

In  addition,  $3  million  is  being         ^ 
administered  by  the  Rural  Development 
Administration  (RDA)  of  USDA.  Grants 
by  RDA  will  be  made  to  public  bodies 
and  private  nonprofit  corporations  to 
finance  development  of  small  business 
enterprises  in  cities  under  50.000  in 
population.  The  Economic  Development 
Administration  (EDA)  of  the  Department 
of  Commerce  is  making  $882,000 
available,  instead  of  the  $700,000 
originally  announced  as  part  of  the 
$15.7  million  aid  package.  Grants  by 
EDA  have  been  earmarked  to 
communities  for  tourism  development 
and  to  tribes  for  stream  reclamation. 

In  addition  to  the  $15.7  miUion 
package,  aid  to  salmon  fishermen  is  also 
being  provided  by  the  Small  Business 
Administration  and  the  Farmers  Home 
Administration,  in  the  form  of  loans  and 
debt  restructuring  programs,  and  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  and  the  Department  of  Labor 
(DOL)  in  the  form  of  unemployment 
assistance,  up  to  $14  million,  to 
dislocated  Washington,  Oregon,  and 
California  fishermen  who  are 
unemployed  as  a  direct  result  of  the 
continuing  effects  of  El  Niiio  on  salmon 
fishing. 

On  behalf  of  the  Secretary.  NMFS 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  on  June  3, 
1994  (59  FR  28838).  to  solicit  public 
comment  on  issues  to  be  considered  in 
development  and  implementation  of  the 
$12  million  NEAP  program.  In  addition 
to  the  ANPR.  NOAA's  Office  of 
Sustainable  Development  and 
Intergovernmental  Affairs  arranged  a 
series  of  eight  town  meetings  designed 
to  gather  information  about  the  effects  of 
the  decline  in  the  salmon  resources  on 
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local  communities  and  fishennen.  A 
notice  of  the  proposed  program,  which 
included  responses  to  comments 
received  on  the  ANPR,  was  published 
on  September  7. 1994  (59  FR  46224). 
Comments  received  in  response  to  that 
notice  are  summarized  and  responded 
to  in  this  document. 

Fishery  Resource  Disaster 

Although  West  Coast  (Washington, 
Oregon,  and  CaUfomia]  salmon  stocks 
experience  annual  fluctuations  in 
abimdance,  stock  abundances  in  the  last 
few  years  have  been  exceptionally  low. 
West  Coast  salmon  species  are  coho, 
Chinook,  chum,  sockeye,  and  pink 
salmon.  Landings  of  chinook  and  coho, 
have  dechned  significantly,  from 
roughly  6.2  millioD  fish  in  1988  to  2 
million  fish  in  1993.  Chinook  salmon 
fisheries  in  the  ocean  waters  off 
Washington  and  Oregon  north  of  Cape 
Falcon  were  closed  in  1994  by  the 
Federal  Government.  Other  salmon 
fisheries  in  the  ocean  waters  off^  cmtral 
and  southern  Oregon  and  northern 
CaUfomia  are  at  reduced  levels  and  are 
closed  to  fishing  for  coho.  Additional 
information  regarding  the  declines  in 
chinook  and  coho  can  be  found  in  the 
ANPR  and  the  notice  of  the  proposed 
program,  and  is  not  repeated  here. 

E>espite  increasingly  stringent 
management  measures  enacted  in  recent 
years  to  protect  these  salmon  stocks, 
they  have  reached  a  critical  stage  of 
depletion,  due  in  part  to  environmental 
conditions  unfavorable  to  salmon 
survival  that  include:  (1)  An  extended 
drought  in  California,  in  combination 
with  the  already  depressed  condition  of 
northern  California  stocks;  (2)  less  than 
normal  snowpack  throughout  the 
western  United  States;  (3)  drought 
followed  by  extensive  flooding  4n  the 
State  of  Washington;  and  (4)  poor 
upwelling,  due  to  an  extreme  El  Nino 
ocean  wanning  event  during  1992-1993, 
all  of  which  are  beUeved  to  have  been 
responsible  for  extremely  poor  salmon 
survival. 

Comments  and  Responses 

Ehiring  the  comment  period,  thirty- 
three  comment  letters  were  received 
including  several  that  had  multiple 
signatures.  Almost  all  of  the  comments 
were  from  Oregon  and  California. 
Almost  all  comments  recommended  the 
need  for  direct  grants  while  the  majority 
of  comments  were  recommending 
reduction  in  the  total  Washington  State 
targeted-state  distribution  and  for 
elimination  of  the  Washington  State 
permit  buyout  program.  Other  major 
comment  areas  concerned  loosening  of 
the  eligibility  criteria,  and 
recommendations  for  improvements  in 
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t  le  Habitat  Restoration  and  the  Data 
( loUection  Jobs  Programs. 

Iirect  Assistance  to  Impacted  Salmon 
ishermen 

Comment:  Many  respondents 
squested  that  direct  assistance  be 
rovided  to  eligiUe  safanon  fish^men 
ir  a  variety  of  needs  including  family 
elated  expenses  and  vessel 
laintenance  and  moorage. 
I  Response:  NOAA  has  decided  not  to 
provide  direct  assistance  to  impacted 
!  almon  fishermen  for  a  number  of 
]  easons.  Direct  aid  is  inconsistent  with 
( ther  Federal  actions  such  as  the  aid 
I  ranted  to  distressed  New  England 
ishermen  or  to  distressed  Northwest 
imber  workers.  DOL  Disaster 
Jnemployment  Assistance  is  available 
n  all  three  states.  Special 
(  dministrative  mechanisms  would  need 
1 0  be  established  which  would  slow 
1  elief  and  increase  administrative 
I  xjiense.  Another  key  consideration  is 
I  hat  direct  aid,  unlike  the  )obs  aiKl 
lermit  buyout  programs,  would  do  little 
0  improve  the  prospects  for  an 
I  ivercapitalized  salmon  fishery. 

:  »tale  Funding  Targets 

Comments  were  received  concerning 
he  state  funding  targets.  Several 
I  :omments  acknowledged  that 
Vashington  State  may  have  suffered  the 
greatest  impact  but  did  not  agree  that 
Vashington's  share  should  be  as  high  as 
i5  percent,  particularly  if  the  share  was 
)ased  on  information  concerning  the 
>rivate  recreational  harvests  and 
issociated  impacts.  Alternative 
iuggestions  were  to  divide  the  aid 
squally  between  the  three  states;  to 
illocate  40  percent  to  Washington  State 
ind  30  percent  each  to  the  other  states; 
)r  to  base  the  allocations  on  the 
ipportiomnent  guidelines  used  for  other 
jurposes  under  the  IF  A. 

Comment:  Targeted  state  distributions 
letween  the  states  should  be  changed. 

Response:  After  careful  review  of  such 
actors  as  potential  salmon  fishing 
jmployment,  commercial  revenues  and 
recreational  expenditures,  NOAA  has 
:hosen  to  maintain  the  state  funding 
argets  at  55  percent  to  Washington,  22.5 
jercent  to  the  Oregon,  and  22.5  percent 
0  California  as  proposed.  These 
)ercentages  are  established  as  targets 
hat  allow  some  flexibility  and  not  as 
rigid  allocations,  since  no  data  can 
:onclusively  apportion  the  relative 
economic  impact  among  the  three  states. 

Sigibility  Requirements 

The  proposal  identified  eligibility 
niteria  for  participation  in  both  the  jobs 
)rograms  and  the  permit  buyout 
irogram.  Under  the  proposal  for  the 


buyout  program,  the  commercial 
fisherman  would  have  been  required  to 
demonstrate  that  he/she  suffered  a  loss 
between  a  selected  base  year  and  1992 
or  1993.  Under  the  proposal  tot  the  jobs 
programs,  the  commercial  fisherman 
would  have  been  required  to  show  that: 
At  least  50  percent  of  his/her  income  in 
the  base,  year  was  derived  from  filling, 
he/she  fished  in  either  1992  or  1993, 
his/her  income  decUned  by  at  least  50 
percent  between  the  base  year  and  1992 
or  1993,  and  his/her  1993  gross  income 
must  be  no  more  than  $25,000  for 
individuals  or  $50,000  in  combined 
spousal  income  (husband's  plus  vdfe's). 
Several  comments  and  suggestions 
sought  relaxation  of  the  eligibility 
criteria,  thereby  enlarging  the  pool  of 
eli«ble  participants. 

Comment:  Several  commenters 
suggested  that  NX4FS  should  expand  the 
years  for  comparison  to  determine  loss. 
Currently,  the  commei^ial  fisherman 
selects  a  base  yeai  from  1986-1989  and 
compares  fislwry  income  to  either  1992 
or  1993.  ExpancUng  the  possible  base 
years  to  include  1990  and  the  {KKsible 
comparison  years  to  include  1994 
would  broaden  the  number  of 
participants  eligible  for  the  programs. 

Response:  NMFS  has  made  changes  in 
how  NEAP  eligibility  and  uninsured 
losses  are  determined  to  give  added 
opportunity  for  participation  by 
fishermen.  Fishermen  can  use  1991  and 
1994  in  addition  to  1992  and  1993  as 
years  to  establish  eligibility  with  respect 
to  earning  commercial  fisheries  income. 
For  calculating  the  amount  of  uninsured 
loss,  1990  can  be  used  as  a  base  year 
and  1994  can  be  used  as  a  comparison 
year.  If  a  fisherman  had  commercial 
fisheries  income  in  1991,  but  none  in 
1992  through  1994,  income  for  the 
comparison  year  can  be  zero. 

Comment:  Decrease  the  percentage  of 
base  year  fishery  income  necessary  to 
qualify  for  the  jobs  programs. 

Response:  Under  the  proposal,  the 
commercial  fisherman  must  show  that 
at  least  50  percent  of  his/her  income  is 
derived  from  fishing  in  the  selected  base 
year.  Suggestions  were  made  to  reduce 
this  to  40  percent  Because  of  limited 
funds,  the  purpose  of  using  50  percent 
is  to  capture  individuals  who  depended 
on  fishing  for  a  majority  of  their  income. 

Comment:  Modiry  the  gross  income 
requirements  for  the  jobs  programs. 

Response:  Under  the  current  proposal, 
if  single,  the  applicant's  1993  gross 
income  must  have  been  less  than 
$25,000  and  if  married  the  1993  gross 
combined  income  of  the  applicant  and 
his/her  spouse  must  have  been  less  than 
$50,000.  There  is  a  suggestion  to 
increase  the  $25,000  level  to  $40,000. 
Maintaining  this  $25,000  cap  is 


expected  to  assist  the  neediest 
fishermen  and  will  allow  for  a  sufficient 
pool  of  applicants. 

Comment:  Apply  eUgibility  criteria 
equally  to  all  programs. 

Response:  Under  the  current  proposal, 
to  qualify  for  the  permit  buyout  program 
an  individual  need  only  show  an 
uninsured  loss.  To  qualify  for  the  jobs 
programs,  however,  an  individual  must 
meet  additional  criteria.  Extending  the 
jobs'  criteria  to  the  buyout  program 
would  exacerbate  the  administrative 
complexities  of  the  program.  It  could 
possibly  lead  to  more  funds  being 
absorbed  in  administrative  costs  and 
less  funds  going  directly  to  fishermen. 
By  reducing  the  number  of  potential 
bidders  under  the  buyout  program,  the 
additional  criteria  would  tend  to  raise 
the  price  paid  for  each  permit  and 
reduce  the  number  of  permits  that  could 
bc'  purchased. 

Habitat  Restoration  Jobs  Program 

Comment:  Flexibility  should  be 
afforded  to  the  habitat  restoration  jobs 
program  to  allow  for  broader  types  of 
activities.  Respondents  suggested  the 
following:  pre-restoration  stream 
surveys,  post-restoration  monitoring, 
public  education,  and  habitat 
protection. 

Response:  NMFS  will  provide 
flexibility  to  SCS  to  include  a  wider 
range  of  habitat  related  activities  as  part 
of  this  program. 

Comment:  Priority  should  be  given  to 
those  projects  that  include  matching  or 
in-kind  contributions. 

Response:  NOAA  will  stipulate  in  the 
Interagency  Agreement  with  SCS  that 
greater  consideration  be  given  to  those 
projects  that  include  a  cost  share/match 
or  in-king  contribution. 

Comment:  Funds  provided  to 
California  for  purposes  of  the  habitat 
restoration  jobs  program  should  be 
divided  equally  between  the  resource 
conservation  districts  and  the  Salmon 
Stamp  Program. 

Response:  SCS  will  consider 
providing  these  funds  to  the  California 
Association  of  Resource  Conservation, 
which  in  turn  virill  award  funds  to  Tribal 
organizations,  conservation  districts, 
state  agencies  and  other  organizations 
capable  of  conducting  habitat 
restoration  work  based  on  scientific 
merit  and  priority  needs. 

Comment.  None  of  the  NEAP  money 
should  be  made  available  for  the 
Columbia/Snake,  Klamath/Trinity,  or 
Central  Valley  watersheds,  because  they 
have  already  received  substantial 
Federal  funds.  Instead,  funds  should  be 
directed  to  smaller  but  more  critical 
habitats. 


Response:  Currently  almost  all 
Federal  fimds  spent  to  undertake  habitat 
restoration  projects  in  the  named 
watersheds  are  applied  to  projects  on 
public  lands.  To  complement  these 
existing  Federally  funded  activities, 
NOAA  intends  for  funds  under  this 
program  to  be  used  primarily  for 
projects  on  private  lands  in  the  named 
watersheds.  At  the  same  time,  program 
funds  may  also  be  used  to  restore  other 
critical  watersheds. 

Comment:  A  nimiber  of  respondents 
e^qjressed  concerns  that  no  specific 
criteria  were  identified  to  assess 
scientific  merit  and/or  need  for 
individual  habitat  restoration  jobs 
projects.  Another  respondent  stated  that 
projects  should  be  developed  after  a 
watershed  analysis.  Similarly,  there 
were  concerns  that  the  habitat 
restoration  jobs  program  not  overlap  or 
duplicate  other  similar  state  and  Federal 
projects  imdertaken  as  part  of  the  Forest 
Plan. 

Response:  NMFS  is  working  with  SCS 
to  develop  a  review  process  that 
evaluates  the  biological  aspects  of 
individual  projects  and  ensures  the 
activities  do  not  duplicate  ongoing 
efforts.  As  deemed  appropriate,  a 
watershed  analysis  will  be  required  for 
projects. 

Comment  Specific  caps  should  be 
stipulated  for  the  administrative  costs 
associated  with  the  habitat  jobs 
restoration  program. 

Response:  The  Interagency  Agreement 
between  NOAA  and  SCS  will  sUpulate 
that  the  aunulative  administrative  costs 
for  the  habitat  restoration  jobs  program 
not  exceed  15%. 

Data  Collection  Jobs  Program 

Comment  Funds  provid§  to  the 
PSMFC  should  not  be  restricted  by  state 
allocation  levels.  All  applicants, 
regardless  of  residence,  should  compete 
openly  for  a  single  pool  of  funds. 

Response:  The  PSMFC  has  the 
flexibility  to  deviate  from  the  state 
allocation  targets,  if  there  is  substantial 
justification.  State  distribution  taigets 
are  intended  as  guides  rather  than  rigid 
allocations.  Final  state  distributions 
may  differ  fit)m  these  targets. 

Other 

Comment:  If  the  jobs  programs  are  not 
available  until  spring,  some  fishermen 
will  be  participating  in  other  fisheries, 
and  unable  to  participate  in  the 
program. 

Response:  The  timing  of  many  habitat 
restoration  jobs  will  be  limited  by 
weather  and  biological  considerations.  It 
is  intended  that  the  habitat  restoration 
jobs  program  include  a  broader  range  of 


projects,  which  may  provide  for  jobs 
during  all  seasons. 

Comment:  The  jobs  programs  are  not 
structiu«d  to  lead  to  permanent 
employment  at  a  Uving  wage.  There  is 
no  long-term  assistance  for  training, 
placement,  or  business  startup. 

Response:  The  intent  of  the  programs 
is  to  compensate  fishermen  for 
uninsured  losses  and  not  to  provide 
long-term  assistance  for  other 
eniployment  or  business  opportunities. 

Comment:  Salmon  fishermen 
currently  receiving  imemployment 
funds  and  or  Federally  funded  training 
should  not  be  ineligible  to  participate  in 
the  habitat  restoration  jobs  program. 

Response:  Salmon  fishermen 
receiving  Federal  unemployment  funds 
or  Federally  funded  training  are  not 
precluded  from  receiving  funds  from 
NEAP.  However,  funds  received  for 
such  purposes  are  considered 
compensation.  The  IFA  provides  that 
eligible  commercial  fishermen  may  only 
receive  75%  of  their  total 
uncompensated  and  uninsured  loss,  and 
may  not  receive  in  excess  of  $100,000  in 
total  Federal  compensation. 

Comment:  Why  are  support  indusU-ies 
and  government  entities  ineligible  for 
assistance? 

Response:  NOAA  acknowledges  that 
the  closure  of  the  salmon  fishery 
negatively  impacted  the  recreational 
support  industries,  fish  processing 
workers,  and  local  governments. 
However,  the  IFA  clearly  provides  that 
aid  under  this  authority  will  be  made 
available  only  to  commercial  fishermen. 
Comment:  Why  is  this  program  taking 
so  long  to  get  started? 

Response:  Certain  procedural  steps 
must  be  imdertaken  to  comply  with  the 
IFA  and  other  apphcable  law.  These 
steps  include  opportunity  for  public 
notice  and  comment.  Also  the  programs 
need  to  be  designed  and  made 
operational.  All  three  programs  require 
agreements  with  the  administrative 
intermediaries  who  in  turn  must  create 
programs  and  processes  that  comply 
with  the  NEAP.  All  efforts  are  being 
undertaken  to  expedite  the  assistance. 

Comment:  Because  of  the  recent 
Sonoma  County,  California,  FEMA 
disaster  declaration,  the  geographic 
range  of  the  jobs  programs  needs  to  be 
expanded. 

Response:  The  listing  of  counties  was 
to  serve  as  a  means  of  illustration  of  the 
hkely  counties  where  projects  are  to 
take  place.  The  eligibility  criteria  do  not 
require  that  fishermen  must  live  in  the 
county  where  the  projects  take  place. 
Habitat  restoration  projects  are 
geographically  limited  to  locations 
within  close  commuting  distance  of 
commercial  fishermen  as  defined  under 


UMI 


this  action.  Howwer,  far  sake  of 
completeness  Sonoma  County  will  be 
specifically  mentioned  as  well  as  the 
counties  bordering  on  the  tributaries  of 
the  Columbia  River. 

Changes  From  the  Propoacd  Program 

In  response  to  comments.  NMPS  has 
made  substantive  changes  to  NEAP, 
from  the  proposed  program,  to  provide 
added  opportunity  and  flexibility  for 
participation  by  fishermen  impact  by 
the  disaster.  As  noted  in  the  response  to 
comments,  these  changes  are:  (1) 
Fishermen  can  use  1991  or  1994  in 
addition  to  1992  or  1993  as  years  to 
establish  eligibility  with  reject  to 
earning  commercial  fishing  income;  (2) 
fishermen  can  use  1990  as  a  base  year 
and  1994  as  a  comparison  year  to 
calculate  the  amount  of  uninsured  loss; 
(3)  charterboat  permit  holders  ore 
eligible  for  the  buyout  program  at  the 
discretion  of  Washington  State;  and  (4) 
the  geographical  range  for  habitat 
restoration  projects  has  been  expanded. 

NEAP  Program 

/.  Statutory  Authority 

Section  308(d)  of  the  IFA,  codified  at 
16  U.S.C.  4107(d),  authorizes  the 
Secretary  to  award  grants  to  persons 
engaged  in  commercial  fisheries,  for 
unins\ired  and  uncompensated  losses 
determined  by  the  Secretary  to  have 
been  suffered  as  a  direct  result  of  a 
fishery  resource  disaster.  Set  forth 
below  are  the  conditions  and  definitions 
established  by  NOAA,  piusuant  to 
authority  delegated  by  the  Secretary,  to 
implement  the  programs  described  in 
part  in. 

The  IFA  requires  that  "the  Secretary 
shall  determine  the  extent,  and  the 
beginning  and  ending  dates  of  any 
fisherv'  resource  disaster"  (16  U.S.C. 
4107)(d](2)).  Although  there  have  been 
declining  trends  in  landings  from  the 
salmon  Bsheries  in  recent  years,  a  sharp 
decline  did  nc4  occxir  until  aiter  1991. 
This  sharp  decline  coincided  with  an 
extreme  El  Nino  ocean  warming  event 
during  1992-1993.  The  1994  season  is 
the  first  season  in  which  all  ocean 
fisheries  for  coho  were  closed;  the 
projected  chinook  harvest  for  ocean 
fisheries  indicates  a  new  record  low  will 
be  achieved,  ecUpsing  the  previous 
record  low  in  1992.  Therefore,  for  the 
purposes  of  the  NEAP,  the  beginning 
and  ending  dates  of  the  fishery  resource 
disaster  are  January  1, 1992,  and 
December  31. 1994.  respectively. 

The  extent  of  this  disaster  includes 
the  watMS  and  habitat  associated  with 
the  salmon  fisheries  of  n<Mlhem 
California,  Oregon  and  Washington. 
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//.  Definitions 

For  the  purposes  of  the  NEAP 
program: 

Commercial  fisheimen  are  vesael 
owners,  openton,  or  crews  directly 
involved  in  the  commercial  fishery. 

Commercial  fishery  is  defined  as  the 
salmon  fishery  off  thia  coasts  and  in  the 
state  waters  erf  Washington,  Oregon,  and 
Califomia  far  purposes  of  either  selling 
the  salmon  harvested  or  providing  a 
vessel  for  hire  that  caniea  recreational 
fishermen  to  engage  in  fishing  for  a  fee 
(e.g.,  charteiboats  and  headboets). 
Subsistence  fisheries  do  net  fall  under 
this  definition. 

Commercial  fishery  income  is  earned 
income  derived  fivm  participation  in 
the  commercial  fishny. 

Gross  income  includes  all  iiKome 
received  in  the  form  of  money,  goods, 
property,  and  services  that  is  not 
exempt  frtnn  Federal  income  tax. 

Loss  is  defined  as  a  loss  of  income  not 
subject  to  Federal  or  state  compensation 
and  determined  by  a  multi-step 
procedure,  as  follows: 

1 .  The  applicant  (commercial 
fisherman)  selects  a  base  year  from  the 
years  1986  through  1990. 

2.  The  applicant  determines  his/her 
commercial  fishery  income  from  1992, 
1993,  or  1994,  and  selects  whichever 
year  commercial  fisheries  income  was 
the  highest.  This  is  the  comparison  year. 
If  an  applicant  had  no  commercial 
fisheries  income  from  1992  to  1994,  the 
amount  for  the  comparison  year  is  zero. 

3.  If  the  amount  of  the  applicant's 
commercial  fishery  income,  as  selected 
in  step  2  above,  is  less  than  the 
applicant's  commercial  fishery  income 
from  the  base  year,  thmi  a  loss  has 
occurred.  The  amount  of  the  annual  loss 
is  the  difference  between  the  applicant's 
base  year  commercial  fishery  income 
and  that  from  the  comparison  year 
selected  in  step  2  above. 

4.  The  amount  of  the  annual  loss 
calculated  in  step  3  above  is  multiplied 
by  three  to  determine  the  applicant's 
total  loss  for  the  disaster  period. 

(Note:  The  Federal  assistance  programs 
announced  in  (his  notice  are  limited  to 
compensation  to  commercial  fishermen  for 
uninsured  losses  that  have  not  been 
addressed  through  compensation  from  other 
state  Of  Federal  programs.) 

Salmon  means  chinook  (king)  salmon 
{Oncorhyncbus  tsha^ytscha),  coho 
(silver)  salmon  [Oncorhyncbus  kisutch), 
pink  (himipback)  salmon 
[Oncorhynchus  gorbuscha),  dium  (dog) 
salmon  [Oncorhyncbus  ketd),  and 
sockeye  (red)  salmon  [Oncorhyncbus 
netica). 


m.  Program  Descriptions 

A.  Vessel  Permit  Buyout  Program 

This  program  is  intended  to 
compensate  commercial  fishermen  for 
tmiiunired  loet  income  and  to  aid  the 
long-term  viabifity  of  the  fishery 
resource  by  reducing  fishing  effort  on 
the  stocks. 

Only  Washington  State  has  indicated 
a  strong  intoest  in  a  buyout  program 
and  oirrently  has  a  limited  entry 
program  that  meets  the  program 
requirements.  Therefore,  Washington 
State  will  fimction  as  the  sole 
administrative  intermediary.  However, 
if  another  state  or  tribal  govemm^it 
entity  has  in  place  an  appropriate 
limited-entry  system  and  wants  to 
participate  in  the  buyout  program, 
NMFS  will  consider  allowing  buyouts  of 
limited  entry  permits  issued  undier 
appropriate  limited  entry  permit 
programs  other  than  Washington  State's. 
Washington  State,  in  consultation  with 
NMFS,  shall  design  a  permit  buyout 
program  that  is  consistent  with  state  and 
Federal  management  and  grant 
regulations,  including  a  "permit  offer" 
application  that  allows  assessment  <d 
the  uninsured,  and  otherwise 
imcompensated,  loss  of  the  appUcant, 
any  receipt  of  benefits  by  the  apphcant 
from  all  other  assistance  programs 
associated  with  this  disaster,  and  the 
gross  income  of  the  appUcant  in  1993 
(or,  if  married,  the  combined  gross 
income  of  both  spouses).  The 
administrative  costs  charged  by 
Washington  State  shall  be  kept  at  a 
minimimi;  such  costs  should  not  exceed 
7.5  percent  of  the  total  funds  distributed 
for  Ais  program. 

Offers  to  sell  gillnet  or  troll  permits 
from  commercial  fishermen  who 
participate  under  limited  entry  systems 
of  qualified  government  entities  will  be 
solicited  by  the  State  of  Washington. 
(Qualified  government  entities  are  those 
governments  that  administer  limited- 
entry  commercial  salmon  fisheries  and 
can  ensure  that  permits  bought  out  will 
not  be  replaced.)  These  commercial 
fishermen  will  need  to  demonstrate  an 
uninsured,  and  otherwise 
imcompensated,  loss  as  a  result  of  the 
fishery  resource  disaster,  as  defined  for 
the  purposes  of  NEAP. 

Permits  will  be  selected  for  buyout 
based  on  a  sealed  bid  process.  Starting 
with  the  lowest  offers,  permits  will  be 
purchased  imtil  the  funds  are 
exhausted.  Maximum  purchase  prices 
for  these  permits  will  be  limited  to 
amotmts  that  ensiue  that  the  offerer 
(commercial  fisherman)  will  not  be 
receiving  total  benefits  from  this  and 
any  other  program  that  exceed  75 
percent  of  his  or  her  iminsured,  and 


otherwise  imcompensated,  commercial 
fishery  loss  resulting  from  this  fishery 
resource  disaster,  and  in  no  case  more 
than  $100,000  per  individual.  The  State 
of  Washington,  in  consultation  with 
NMFS,  will  reserve  the  right  to  reject 
any  and  all  bids. 

This  program  was  originally  designed 
to  be  applied  to  the  Washington  State 
troll  and  gillnet  fleets.  However, 
Washington  State  may  elect  to  include 
the  charterboat  fleet.  Fishermen  may 
contact  the  Washington  Department  of 
Fish  and  WildHfe  for  updates  on  the 
development  of  this  program.  For  more 
details  about  the  buyout  program, 
consult  the  September  7, 1994,  notice  of 
the  proposed  program. 

B.  Habitat  Restoration  Program 

The  habitat  restoration  program  will 
hire  ehgible  commercial  fishermen  (i.e., 
those  who  suffered  uninsured  losses  as 
a  result  of  the  West  Coast  salmon  fishery 
disaster),  both  tribal  and  non-tribal,  at  a 
"living  wage"  to  perform  work  that  has 
a  long-term  beneficial  impact  on  the 
habitat  of  the  sahnon.  Generally,  "living 
wages"  are  Mrages  commensurate  with 
the  prevailing  rate  for  similar  work 
conducted  in  a  specific  locaUty. 
Depending  on  the  locality  and  the  skills 
required,  living  wage  may  range  up  to 
$10-15  per  hour.  The  types  of  work 
fishermen  may  do  under  this  program 
will  involve  the  operation  of  backhoes 
and  skiploaders,  and  undertaking  the 
necessary  plantings  of  vegetation. 
Generally,  fishermen  will  need  1  to  2 
days  of  training.  Commercial  fishermen 
who  meet  the  eligibiUty  criteria  will  be 
hired  on  a  first-come,  first-served  basis 
by  contractors  associated  with  projects 
that  have  been  solicited  and  approved 
by  the  administrative  intermediary. 

Habitat  restoration  projects  are  to  take 
place  in  areas  geographically  accessible 
to  displaced  fishermen,  which  include 
the  coastal  counties  bom  Sonoma 
County,  CA,  to  Whatcom  County.  WA; 
Clallam  County,  WA;  and  counties 
bordering  on  Puget  Sound  or  the 
Columbia  River  or  its  tributaries.  If 
within  commenting  distance,  projects 
can  be  undertaken  in  other  counties,  if 
they  contain  habitat  important  to  the 
salmon  resources  associated  with  the 
fishery  resource  disaster. 

NMFS  intends  to  enter  into  an 
agreement  with  the  SCS  to  serve  as  the 
administrative  intermediary  for  the 
habitat  restoration  program.  A 
discussion  of  the  rationale  for  choosing 
the  SCS  as  the  intermediary  for  this 
program  can  be  found  in  the  September 
7, 1994,  notice  of  the  proposed  program. 

The  SCS  will  enter  mto  agreements 
with  the  appropriate  state  conversation 
agency,  conversation  commission,  or 


association  of  conservation  districts, 
which,  in  turn,  will  develop:  A  grant 
soUdtation  process,  including 
guidelines  for  making  a  grant 
application;  a  grant  appUcation  review 
process:  deadlines  for  grant 
appUcations;  and  a  monitoring  and 
evaluation  process.  Each  state 
conservation  agency,  conservation 
conunission.  or  association  of 
conservation  districts  will  develop 
agreements  with  state  employment 
departments  to  establish  a  program  to 
determine  the  efigibifity  of  commercial 
fishermen  according  to  the  criteria 
described  elsewhere  in  this  notice. 

While  it  is  NMFS'  intention  to  make 
financial  assistance  available  as  soon  as 
possible,  it  should  be  noted  that,  due  to 
weather,  habitat  considerations,  and  the 
need  for  project  review,  planning,  and 
implementing,  it  is  unlikely  that  many 
fishermen  will  start  receiving  wages  in 
this  program  prior  to  April  1, 1995. 
Every  effort  to  expedite  the  program  will 
be  made. 

C.  Data  Collection  Jobs  Program 

NMFS  has  chosen  the  PSMFC  as  the 
administrative  intermediary  for  the  data 
jobs  program  in  the  three  affected  states. 
NMFS  has  selected  the  PSMFC  as  the 
administrative  intermediary  because 
PSMFC  goals,  objectives,  and 
organizational  structure  coincide  largely 
with  the  implementation  needs  of  this 
program.  The  rationale  for  choosing  the 
PSMFC  as  the  intermediary  for  this 
program  is  discussed  in  the  September 
7, 1994,  notice  of  the  proposed  program. 

The  data  collection  program  will 
provide  jobs  associated  with  collecting 
information  or  performing  tasks  that 
will  be  of  use  to  scientists  and  fishery 
managers.  Under  this  program,  eligible 
commercial  fishermen,  both  tribal  and 
non-tribal,  will  be  hired  on  a  first-come, 
first-served  basis,  at  a  "living  wage,"  up 
to  $10-15  per  hour,  to  perform  various 
tasks  by  contractors  associated  with 
approved  projects.  Examples  of  these 
tasks  include  collecting  tissue  samples 
for  genetic  research,  measuring 
parameters  of  the  ocean  envirormient 
(temperature,  upwelling,  etc.), 
performing  baseline  surveys  of  habitat, 
participating  in  test  fisheries  to 
determine  ocean  fish  distribution,  and 
assisting  hatchery  technicians  in 
collecting  information  or  in  improving 
hatchery  operations.  Commercial  fishing 
vessels  may  also  be  chartered  to  do 
research.  For  some  tasks,  as  with  the 
habitat  restoration  program,  training  of 
fishermen  will  be  required. 

Proposals  will  be  competitively 
solicited  by  the  administrative 
intermediary  from  states,  tribes, 
academia.  and  industry  or  conservation 


organizations  for  projects  to  be 
considered  under  this  data  collection 
jobs  program.  These  proposals  will  be 
ranked  according  to  criteria  estabUshed 
in  section  IV  of  this  notice.  To  ensure 
that  this  program  complements  the 
habitat  restoration  program  and  does  not 
duphcate  other  Federal  assistance 
programs,  representatives  from  NMFS 
and  SCS  will  be  members  of  this  review 
panel.  Priority  will  be  given  to  projects 
that  provide  the  greatest  benefits  to 
displaced  fishermen;  address  the 
sustainability  or  rebuilding  of 
anadromous  species,  especially 
threatened  or  endangered  salmon 
stocks;  address  Federal,  Pacific  Fishery 
Management  Council.  PSMFC,  or  state 
fishery  research  needs;  are  based  on 
sound  scientific  methodology;  and  have 
low  administrative  costs.  Appficants 
must  demonstrate  abiUty  to  manage  and 
account  for  Federal  fimds.  Matching 
funds  or  cost  sharing  are  not  required, 
but  may  be  taken  into  consideration 
during  the  final  selection  process.  The 
timing  of  the  actual  employment  of 
fishermen  will  depend  on  the  planning 
and  proposal  selection  process,  as  well 
as  the  best  seasons  in  which  to 
undertake  research. 

IV.  Eligibility  Criteria 

For  purposes  of  the  habitat  restoration 
and  data  collection  programs  under 
NEAP,  job  apphcants  must  meet  all  of 
the  following  efigibility  criteria  to 
receive  assistance: 

1.  The  apphcant  must  show  an 
uninsured  loss. 

2.  In  the  base  year  (1986, 1987, 1988. 
1989,  or  1990)  used  by  the  applicant  in 
determining  loss,  the  apphcant  must 
have  earned  at  least  50  percent  of  gross 
income  from  the  commercial  fishery. 

3.  The  applicant  must  have  earned 
commercial  fishery  income  in  1991, 
1992. 1993.  or  1994. 

4.  The  applicant's  1992, 1993,  or  1994 
commercial  fishery  income,  whichever 
is  greater,  must  have  declined  by  at  least 
50  percent  from  the  applicant's 
commercial  fishery  income  from  the 
base  year  selected.  If  an  apphcant  had 
no  commercial  fishery  income  in  1992- 
1994  and  had  commercial  fishery 
income  during  a  base  year,  this  criterion 
is  satisfied.    , 

5.  If  single,  the  applicant's  1993  gross 
income  must  have  been  less  than 
$25,000.  If  married,  the  applicant's  1993 
gross  combined  income  of  the  applicant 
and  his/her  spouse  must  have  been  less 
than  $50,000. 

No  person  may  receive  financial 
assistance  under  NEAP  that  exceeds  75 
percent  of  any  uninsured  and  otherwise 
uncompensated  commercial  fishery  loss 
resulting  from  the  fishery  resource 
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disaster,  and  no  psnon  may  receive 
more  than  SlOO^XM  of  Federal  funds  in 
the  aggregate  Cor  all  losses  resulting 
from  the  disaster. 

The  intent  of  these  criteria  is  to 
provide  the  available  assistance  to  those 
commercial  fishermen  who  have  been 
most  heavily  dependent  on  salmon 
fishing  and  who  have  suffered  the 
greatest  losses.  In  order  to  comply  with 
the  requirements  of  the  IFA,  an 
uninsured  loss  must  be  shown.  The 
second  criterion  is  intended  to 
determine  those  applicants  that  have 
been  dependent  on  the  commercial 
fishery  for  most  of  their  livelihood.  The 
third  criterion  is  intended  to  limit 
eligibility  to  those  who  commercially 
fished  during  the  disaster  period.  The 
final  two  criteria  are  intended  to  focus 
the  available  financial  assistance  on 
those  commercial  fishermen  who  have 
suffered  the  greatest  losses  due  to  the 
disaster  and  who  do  not  have  significant 
income  from  other  sources. 

In  appl3ring  for  any  of  the  programs, 
a  commercial  fisherman  will  be  required 
to  submit  doounentation,  including 
salary,  earnings,  or  crew-share 
statements  and  affidavits  that 
demonstrate  eligibility. 

Discussion  of  the  rationale  for  these 
criteria  was  provided  in  the  notice  of 
the  proposed  program  and  is  not 
repeated  here. 

V.  Program  and  State  Funding  Targets 

NMFS  anticipates  that  the  NEAP 
program  will  result  in  the  following 
distribution  of  available  financial 
assistance  among  the  affected  states  and 
programs:  55  percent  of  available  funds 
will  be  distributed  to  the  State  of 
Washington  and  22.5  percent  of 
available  funds  will  be  distributed  to 
each  of  the  States  of  Oregon  and 
California.  NMFS  emphasizes  that  these 
are  "target"  distributions,  not  fixed 
percentages,  and  are  flexible; 
redistributions  could  be  made,  if 
increased  total  benefits  can  be  achieved. 

Qassificatlon 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  action  establishes  a  financial 
assistance  program  that  will  contain 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  necessary  information  collection 
forms  and  specific  reporting 
requirements  have  not  been  fiiUy 
identified  at  this  time,  and  will  be 
developed  in  confunction  vrith  the 
intermediaries  administering  the 
program,  and  submitted  to  CX^  for 
approval  prior  to  implementation. 
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Because  this  notice  establishes  a 
to  address  some  of  the 
ediate  needs  of  salmon  fishermen 

ected  by  the  resource  disaster,  there 
i^  good  cause  imder  section  553(d)(3)  of 
t  le  Administrative  Procedure  Act  to 
I  lake  this  notice  effiective  upon 
I  ublication  in  the  Federal  Register.  Any 
( elay  in  making  this  program  effiective 
\  rill  delay  relief  to  those  adversely 
{ ffected  by  the  disaster  and,  therefore, 
<  elaying  the  effective  date  of  this  notice 
1 3r  30  days  in  contrary  to  the  public 
i  iterest. 

Dated:  October  4, 1994. 
( rary  Matlock, 

1  togram  Management  Officer,  National 
I  farine  Fisheries  Service. 
[  'R  Doc  94-24997  Piled  10-4-94;  5:06  pm) 
I  iLUMQ  CODE  asto-za-M 


I^EPARTMENT  OF  EDUCATION 

Office  Of  Special  Education  and 
Rehabilitative  Services 

(CFDA  No.:  84.133N] 

the  National  Institule  on  Disability  and 
llehabilitation  Research  (NIDRR) 

i  GENCY:  Department  of  Education. 
/  CnON:  Correction  notice. 


J  UMMARY:  On  June  3, 1994  a  notice 
i  nviting  applications  for  new  awards 
I  nder  certain  programs  for  fiscal  year 
:  995  was  published  in  the  Federal 

Iegister  (59  FR  29138).  That  notice 
icluded  the  program  for  Special 
rojects  and  Demonstrations  for  Spinal 
( lord  Injury  Centers.  The  Committee 
1  eports  accompanying  the  fiscal  year 
995  Appropriation  bill  direct  NIDRR  to 
ncrease  funding  for  Spinal  Cord  model 
i  ystems  to  $7  million  to  increase  the 
1  lumber  of  Centers  to  be  funded.  In 
1  ssponse  to  this  directive  and  in  order 
\  }  allow  potential  applicants  time  to 
1  sspond,  NIDim  is  changing  the 
(  eadline  for  transmittal  of  appUcations, 
1 18  estimated  number  of  awards,  and 
1  le  estimated  average  size  of  awards  for 
1  le  funding  priority  on  Special  Projects 
nd  Demonstrations  iot  Spinal  Cord 
njuries. 

On  page  29140,  the  table  on  Special 
'rejects  and  Demonstrations  for  Spinal 
<  lord  Injuries  is  corrected  to  read: 

Deadline  for  Transmittal  of 
i  \pplications:  11/18/94. 
Estimated  Number  of  Awards:  15-20. 
Estimated.  Average  Size  of  Awards: 
'.  350.000-450,000. 
OR  FUFTTHER  MFOfMATION  COKTACT: 
Manne  Villines,  U.S.  Department  of 
Iducation.  Room  3417  Switzer 
I  luilding,  600  Independence  Avenue. 


S.W..  Washingtcm,  DC  20202. 
Telephone:  (202)  205-9141.  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8887. 

Authority:  29  U.S.C.  760-76. 
Dated:  October  5, 1994. 
Judith  E.  Hmunaiin, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc  94-25010  Filed  10-7-94;  8:45  am) 
BILUNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IR-1096-001,  et  al.] 

Missouri  Basin  Municipal  Power 
Agency,  at  al;  Electric  Rate  and 
Corporate  Regulation  Filings 

September  30, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Missouri  Basin  Municipal  Power 
Agency 

(Docket  No.  IR-1 096-001] 

Notice  is  hereby  given  that  the 
Missouri  Basin  Mimicipal  Power 
Agency  (Missouri  Basin)  has  filed  on 
September  16, 1994.  pursuant  to  Section 
292.402  of  the  Commission's 
Regulations,  a  petition  for  waiver  of 
certain  obligations  imposed  under 
Sections  292.303(a)  and  292.303(b)  of 
the  Commission's  Regidations  (18  CFR 
Part  292.  Subpart  C)  which  implement 
Section  210  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA).  Missouri  Basin  has  duly 
implemented  the  Commission's  PURPA 
Regulations  by  filing  a  PURPA 
implementation  plan  on  March  1. 1982. 

Missouri  Basin  requests  a  waiver  on 
behalf  of  its  58  member  municipalities 
located  in  the  states  of  Iowa,  Minnesota, 
North  Dakota  and  South  Dakota 
(Members).  Specifically,  Missouri  Basin 
seeks  a  waiver  of  the  requirement 
contained  in  18  CFR  292.303(a)  which 
would  require  these  member  electric 
cooperatives  to  purchase  power  made 
available  from  any  qualifying  fecility 
(QF)  and  of  the  obligation  in  18  CFR 
292.303(b)  which  would  require 
Missouri  Basin  to  make  sales  to  any  QF. 
The  applicant  believes  that  piirchases 
by  the  Members  bora  QFs  or  sales  by 
Missouri  Basin  to  QFs  are  unnecessary 
to  encourage  cogeneration  or  small 
power  production  and  are  not  otherwise 
required  by  Section  210  of  PURPA. 


Comment  date:  November  10, 1994;  in  Comment  date:  October  17  1994  in 
accordance  with  Standard  Paragraph  E  accordance  with  Standard  Pakgraph  E 
at  the  end  of  this  notice.  at  the  end  of  this  notice. 


2.  United  States  Department  of 
Energy — Southeastera  Power 
Administration  (Cumberland  Basin 
System) 

(Docket  No.  EF94-3021-0001 

Take  notice  that  on  September  26, 
1994,  the  Southeastern  Power 
Administration  supplemented  its  earlier 
filing  for  the  Cumberland  Basin  System 
by  supplying  a  missing  page  from  its 
Exhibit  C. 

Comment  date:  October  13, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PSI  Energy,  Inc. 

(Docket  No.  ER94-1 51 7-000) 

Take  notice  that  on  September  26, 
1994.  PSI  Energy,  fac.  (PSI).  tendered 
for  filing  an  amended  Service  Schedule 
in  the  FERC  Filing  in  Docket  No.  ER94- 
1517-000  to  comply  with  a  FERC  Staff 
request.  Copies  of  the  filing  were  served 
on  the  Rainbow  Energy  Marketing 
Corporation.  North  Dakota  Public 
Service  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  October  17. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Portland  General  Electric  Company 

[Docket  No.  ER94-1630-000] 

Take  notice  that  on  September  26. 
1994.  Portland  General  Electric 
Company  (PGE)  tendered  for  filing 
clarifying  amendments  to  its  September 
7. 1994,  filing  in  the  above-captioned 
docket. 

Copies  of  the  filing  were  served  upon 
the  list  of  entities  appearing  on  the 
Certificate  of  Service  attached  to  the 
filing  letter. 

Comment  date:  October  17. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Maine  Public  Service  Company 

(Docket  No.  ER94-1638-000) 

Take  notice  that  on  September  8. 
1994.  Maine  Public  Service  Company 
(Maine  Public)  filed  an  executed  Service 
Agreement  with  PowerNet.  G.P.  Maine 
Public  states  that  the  service  agreement 
is  being  submitted  pursuant  to  its  tariff 
provision  pertaining  to  the  short-term 
non-firm  sale  of  capacity  and  energy 
which  establishes  a  ceiling  rate  at  Maine 
Public's  cost  of  service  for  the  imits 
available  for  sale. 

Maine  Public  requests  that  the  service 
agreement  become  effective  on 
September  1, 1994,  and  requests  waiver 
of  the  Commission's  regulations 
regarding  filing. 


6.  Imprimis  Corporation 

(Docket  No.  ER94-1672-000) 

Take  notice  that  on  September  22, 
1994.  Imprimis  Corporation  (Imprimis), 
tendered  for  filing,  pursuant  to  Rule  207 
of  the  Commission's  Rules  and 
Regulations,  18  CFR  385.207.  a  Petition 
for  Order  Approving  Rate  Schedule  and 
Granting  Waivers.  Imprimis  requests 
that  its  proposed  FERC  Rate  Schedule 
No.  1  be  made  effective  December  1. 
1994. 

The  proposed  rate  schedule  would 
allow  Imprimis  to  charge  market-based 
rates  for  the  sales  it  intends  to  make  to 
purchasers  for  resale.  Imprimis  also  asks 
the  Commission  to  waive  certain  of  its 
regulatory  and  reporting  requirements. 

Comment  date:  Octoter  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Stieet,  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell. 
Secretary. 

(FR  Doc.  94-24963  Filed  10-7-94;  8:45  ami 
BKXINQ  CODE  e717-01-P 


[Doclcet  No.  ER94-1673-000,  et  al.] 

PECO  Energy  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

October  3, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PECO  Energy  Company 

(Docket  No.  ER94-1673-000h 

Take  notice  that  on  September  22, 
1994,  PECO  Energy  Company  (PECO) 
tendered  for  filing  an  Agreement 
between  PECO  and  Delaware  Municipal 


Electric  Corporation  (DEMEC)  dated 
September  20, 1994. 

PECO  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  it  expects 
to  have  available  for  sale  bom  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to  DEMEC. 
In  order  to  optimize  the  economic 
advantage  to  both  PECO  and  DEMEC, 
PECO  requests  that  the  Commission 
waive  its  customary  notice  period  and 
pennit  the  agreement  to  become 
effective  on  September  20, 1994. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  DEMEC  and  will  be 
furnished  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  October  17. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Appalachian  Power  Company 

[Docket  No.  ER94-1674-000] 

Take  notice  that  on  September  22. 
1994.  Appalachian  Power  company 
(APCo),  tendered  for  filing:  (1)  an 
extension  of  and  modification  to  a 
transmission  service  agreement  (TSA) 
between  APCo  and  the  Qty  of  Danville. 
Virginia.  Electiic  Department  (Danville); 
and  (2)  an  extension  of  an  amendment 
to  an  electric  service  agreement  (ESA). 
also  between  APCo  and  Danville.  The 
TSA  was  previously  accepted  for  filing 
and  designated  as  Service  Agreement 
No.  6  under  FERC  Electric  Tariff 
Original  Volume  No.  1.  and  the 
amendment  to  the  ESA  was  previously 
accepted  for  filing  and  designated  as 
Supplement  No.  5  to  APCo  Rate 
Schedule  FERC  No.  124.  The  Extension 
of  and  modification  to  the  TSA  provides 
for  transmission  service  to  be  made 
available  to  Danville  from  October  1. 
1994.  through  December  31. 1994.  while 
the  extension  of  the  amendment  to  the 
ESA  accommodates  the  power  and 
energy  to  be  transmitted  pursuant  to  the 
TSA.  as  extended.  Waiver  of  notice 
requirements  was  requested  to 
accommodate  an  effective  date  of 
October  1, 1994. 

A  copy  of  the  filing  was  served  upon 
Danville,  the  Virginia  State  Corporation 
Commission,  and  the  Public  Service 
Commission  of  West  Virginia. 

Comment  date:  October  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Electric  Po«ver  Company 

(Docket  No.  ER94-1675-000] 

Take  notice  that  on  September  22. 
1994.  Wisconsin  Electric  Power 
Company  (Wisconsin  Electiic),  tendered 
for  filing  an  Electric  Service  Agreement 
and  a  Transmission  Service  Agreement 
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between  itself  and  Rainbow  Energy 
Marketing  Corporaticm  (Rainbow).  The 
Electric  Service  Agreement  provides  for 
service  under  Wisconsin  Electric's 
Coordination  Sales  Tariff.  The 
Transmission  Sirica  Agreement  allows 
Rainbow  to  receive  transmission  service 
under  Wisconsin  Electric'  FERC  Electric 
Tariff,  Original  Volume  1,  Rate  . 
Schedule  T-1. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Rainbow  and  the  Public 
Service  Commission  of  Wisconsin. 

Coaunent  date:  October  17, 1994,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Texas-Ohio  Power  Marketing,  Inc. 

(Docket  No.  ER94-1 6 76-000) 

Take  notice  that  on  September  23, 
1994,  Texas-Ohio  Power  Marketing,  Inc. 
(TOPM),  tendered  for  filing  pursuant  to 
Rules  205  and  207  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.205  and  385.207,  an  application 
requesting  the  Commission  to  accept 
and  approve  its  Rate  Schedule  No.  1  to 
be  e^ctive  on  and  after  November  23, 
1994,  and  grant  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission. 

TCX*M  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  TOPM  purchases  power, 
including  capacity  and  related  services, 
and/or  energy  from  electric  utilities, 
qualifying  fKilities  and  independent 
power  producers,  and  resells  such 
power  and/or  energy  to  other 
purchasers,  TOPM  will  be  functioning 
as  a  marketer.  It  proposes  to  make  such 
sales  at  rates  and  on  terms  and 
conditions  to  be  mutually  agreed  with 
the  pxirchasing  party.  In  transactions 
where  TOPM  does  not  take  title  to  the 
electric  power  add/or  energy,  TOPM 
will  be  limited  to  the  role  of  a  broker 
and  will  charge  a  fee  for  its  services. 
TOPM  is  not  in  the  business  of 
generating,  transmitting  or  distributing 
electric  jiower.  TOPM  does  not 
currently  have  or  contemplate  acquiring 
title  to  any  electric  power  transmission 
facilities. 

Comment  date:  October  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Kansas  City  Pofwer  h  Light  Company 
(Docket  No.  ER94-677-0Oi 

Take  notice  that  on  September  23, 
1994,  Kansas  City  Power  ft  Light 
Company  (KCPL)  tendered  for  filing  an 
Amendatory  Agreement  No.  1  to 
Municipal  Participation  Agreement 
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(MPA),  between  KCPL  and  the  City  of 
Higginsville.  Missouri  dated  April  8. 
1992.  KCPL  states  that  the  Amendatory 
Agreement  reflects  the  City's  intention 
to  purchase  and  OMm  up  to  40  MW  of 
generation  and  associated  69  kV 
I  substation  and  interconnection 
facilities,  which  KCPL  will  have  sole 
authority  to  dispatch. 

KCPL  requests  an  effiective  date  of 
June  1, 1996. 

Comment  date:  October  17. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kentucky  Utilities  Company 

(Docket  No.  ER94-1678-0001 

Take  notice  that  on  September  22, 
1994,  Kentucky  Utilities  Company  (KU) 
tendered  for  filing  a  Transmission 
Service  Interim  Agreement  between 
AES  Power,  Incorporated  (AES)  and  KU. 
KU  requests  an  effective  date  of  August 
19, 1994. 

Comment  date:  October  17, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  ft  Li^t  Company 

(Docket  No.  ER94-1679-000] 

Take  notice  that  on  September  23, 
1994,  Florida  Power  ft  Light  Company 
(FPL),  tendered  ftx  filing  the  First 
Amended  Exhibit  A  of  the  Contract  for 
Interchange  Service  between  Florida 
Power  &  Light  Company  and  City  of 
Vero  Beach,  Florida  dated  September 
14, 1994:  and  the  First  Amended  Exhibit 
A  of  the  Contract  for  Interchange 
Service  between  Florida  Power  and 
Light  Company  and  Fort  Pierce  Utilities 
Authority,  dated  September  14, 1994. 

Comment  date:  October  17. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Edison  Company 

(Docket  No.  ER94-1 680-000) 

Take  notice  that  on  September  26. 
1994,  Boston  Edison  Company  (Edison), 
tendered  for  filing  an  amendment  to 
Edison's  FERC  Electric  Tarilf,  Original 
Volume  No.  6— Power  Sales  and 
Exchange  Tariff  (the  Tariff.  The 
purpose  of  this  amendment  is  to  expand 
the  availability  of  this  tariff  to 
transactions  with  power  marketers. 

Edison  states  that  it  has  served  the 
filing  on  all  utilities  that  have  signed 
service  agreements  tmder  the  Tariff  and 
on  the  Massachusetts  Department  of 
Public  Utilities. 

Edison  requests  that  this  amendment 
become  effiective  on  November  25, 1994. 

Comment  date:  October  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  oTthe 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pariy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  94-24964  Filed  10-7-94;  8:45  am| 
BiLUNQ  cooe  srir-oi-^ 

[Docket  No.  CP94-41 4-000,  et  aL] 

Columbia  Gas  Transmission 
Corporation  et  al.;  Natural  Gas 
Certificato  Rlings 

October  3, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmissioa  Corp. 
Columbia  Gulf  Transmission  Co. 

(Docket  No.  CP94-«14-000| 

Take  notice  that  on  September  28, 
1994,  Columbia  Gas  Transmission 
Corporation  (Columbia  Gas),  P.O.  Box 
1273,  Charleston,  West  Virginia,  25325- 
1273  and  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf),  P.O.  Box 
683,  Houston,  Texas,  77001,  filed  a  joint 
application  pursuant  to  Section  7(b)  of 
the  Natwal  Gas  Act  requesting  aiithority 
to  abandon  an  exchange  service 
provided  by  Colimibia  Gas  and 
Columbia  Gulf  for  Gulf  Oil  Corporation 
(Gulf)  performed  under  Columbia  Gas' 
Rate  Schedule  X-85  and  Columbia 
Gulfs  Rate  Schedule  X-63,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

"The  exchange  service  was  authorized 
in  Docket  No.  CP79-97-000  which 
approved  the  agreement  that  Coiiunbia 
Gas  and  Columbia  Gulf  would  receive 
up  to  15,000  Mcf/d  from  Gulfs  reserves 
at  Eugene  Island  Area  at  Platform  Nos. 
331-A,  313-A,  314-A,  and  314-B, 
offshore-Louisiana.  Columbia  Gas  and 
Columbia  Gulf  would  then  deliver 
equivalent  volumes  of  gas  at  West 


Cameron  Block  245,  offshore  Louisiana, 
into  a  pipeline  owned  jointly  by  Texas 
Eastern  Transmission  Corporation, 
Northern  Natural  Gas  Company,  and 
Transcontinental  Gas  Pipeline 
Corporation.  The  exchange  was  on  a 
gas-for-gas  basis.  On  July  6, 1993, 
Columbia  Gas  notified  Columbia  Gulf 
and  Gulf  of  its  cancellation  of  the 
exchange  service  to  be  effective  July  6, 
1994.  The  agreement  between  Columbia 
Gas,  Columbia  Gulf,  and  Gulf  provided 
for  a  five-year  primary  term  continuing 
from  year-to-year  thereafter,  unless 
canceled  by  either  party  by  at  least  one 
year's  prior  written  notice.  Columbia 
Gas  has  terminated  its  gas  purchase 
contracts,  and  states  that  the  exchange 
is  no  longer  required,  gas  last  flowed  in 
January  1983. 

Comment  date:  October  24, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Koch  Gateway  Pipeline  Co. 

(Docket  NO.XP94-815-000) 

Take  notice  that  on  September  29, 
1994,  Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478.  Houston,  Texas 
77251-1478.  filed  in  Docket  No.  CP94- 
815-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  to  operate  an  existing 
dehvery  point  facilities  initially 
constructed  under  Section  311(a)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
for  Entex.  Inc.  (Entex).  a  local 
distribution  company,  under  Koch's 
blanket  certificate  issued  in  Docket  No. 
CP82-430-O00,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  opento  public 
inspection. 

Koch  proposes  to  operate  a  two- inch 
tap  on  Koch's  4-inch  Jasper  Line  in 
Jasper  Coimty,  Texas  to  provide  service 
for  Entex  under  its  Part  284,  Subpart  G 
blanket  transportation  certificate  issued 
in  Docket  No.  CP88-6-000.  Koch 
indicates  that  it  constructed  these 
facilities  for  Entex  under  Section  311  (a) 
of  the  NGPA.  Koch  states  that  Entex 
reimbursed  Koch  approximately  $3,446 
for  the  total  cost  of  the  construction  of 
the  tap  which  connects  to  measuring 
and  regulating  equipment  owned  and 
operated  by  Entex. 

Koch  states  that  Entex  proposes  to 
add  this  delivery  point  to  its  existing 
firm  transportation  agreement  with 
Koch.  Koch  indicates  that  Entex 
estimates  its  peak  day  requirement  at 
this  delivery  point  would  be  200 
MMBtu.  Koch  states  that  these  facilities 
would  not  have  an  impact  on  Koch's 
curtailment  plan  since  the  proposed 
firm  service  is  for  a  minor  peak  day 
requirement  and  the  level  of  firm 


service  would  remain  within  the 
certificated  entitlement  of  service.  Koch 
states  that  it  has  sufficient  capacity  to 
render  the  proposed  service  without 
detriment  or  disadvantage  to  its  other 
existing  customers  and  that  its  tariff 
does  not  prohibit  the  proposed 
modification  of  facihties. 

Comment  date:  November  17, 1994,  ift 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  El  Paso  Natural  Gas  Co. 

(Docket  No.  CP94-81 9-000) 

Take  notice  that  on  September  29, 
1994,  El  Paso  Natural  Gas  Company  (El 
Paso).  Post  Office  Box  1492,  El  Paso, 
Texas  79978.  filed  in  Docket  No.  CP94- 
819-000  a  request  pursuant  to  Sections 
157.205(b)  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205(b)  and 
157.212)  for  authorization  to  establish  a 
delivery  point  in  Maricopa  County. 
Arizona,  for  firm  transportation  and 
delivery  of  natural  gas  to  Southwest  Gas 
Corporation  (Southwest),  imder  El 
Paso's  blanket  certificate  issued  in 
Docket  No.  CP82-435-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

El  Paso  states  that  it  provides  firm 
transportation  service  for  Southwest 
pursuant  to  the  terms  and  conditions  of 
a  transportation  service  agreement  dated 
August  9, 1991.  (TSA).  The  TSA 
provides  for  the  firm  transportation  of 
Southwest 's  full  requirements  of  natural 
gas  to  consumers  situated  within  the 
State  of  Arizona. 

It  is  further  stated  that  the  gas 
quantity  that  El  Paso  proposes  to  deliver 
to  Southwest  at  the  delivery  point  is 
983,200  Mcf  annually,  2.694  Mcf  per 
day,  and  983.200  Mcf  peak  day. 

El  Paso  states  that  establishment  of 
the  proposed  delivery  point  is  not 
prohibited  by  El  Paso's  existing  tariff.  El 
Paso  further  states  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries  of 
the  requested  gas  volumes  without 
detriment  or  disadvantage  to  El  Paso's 
customers. 

Accordingly,  El  Paso  requests 
authorization  to  establish  the  67th 
Avenue  Tap  as  a  delivery  ]point  at 
approximately  milepost  3.75  on  its 
North  Phoenix  Line  in  Maricopa 
County,  Arizona. 

Conime/ir  date;  November  17. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP94-821-000) 

Take  notice  that  on  September  29. 
1994,  Texas  Gas  Transmission 


Corporation  (Applicant).  P.O.  Box  1160. 
Owensboro.  Kentucky  42302.  filed  in 
Docket  No.  CP94-821-000  for  approval 
under  Section  157.205  to  construct  and 
operate  a  dehvery  point  in  Henderson 
County,  Kentucky. 

Applicant  proposes  to  construct  and 
operate  a  3"  meter  station  on  its  Spencer 
Chemical  6"  pipeline  in  Henderson 
County,  Kentucky.  The  delivery  point 
will  connect  with  Henderson  Municipal 
Gas  Department  (Henderson).  AppUcant 
will  be  able  to  deliver  a  maximum  of 
2,400  MMBtu  per  day  to  Henderson  at   • 
this  point.  Henderson  will  serve  the 
new  delivery  point  with  gas  moved 
under  its  FT  and-NNS  agreements  with 
applicant  and  does  not  require  an 
increase  in  existing  contract  quantities 
to  serve  this  new  delivery  point. 
AppUcant  states  that  the  proposed 
delivery  point  will  allow  Henderson  to 
meet  increased  load  growth  in  the  area. 

Applicant  will  obtain  a  new  right-of- 
way  in  connection  with  this 
construction  and  will  enlarge  an 
existing  meter  lot  to  approximately  40 
feet  by  60  feet  in  order  to  accommodate 
this  meter  station.  Texas  Gas  is  in  the 
process  of  obtaining  the  environmental 
and  cultural  clearance  required  by 
Section  157.206(d)  of  the  Commission's 
Regulations. 

Comment  date:  November  17, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  apphcation  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
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application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,^or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  rep'^sented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pvirsuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LoisaCashell. 
Secretary. 
IFR  Doc  94-24965  Filed  10-7-94.  8.45  am) 

BILLMO  COM  f717-«t-^ 

[Docket  No.  CP«4-«11-000,  «t  at.] 

Texas  Gas  Transmission  Corp.,  et  al.; 
Natural  Gas  Ceniflcate  Filings 

Septeml>er  30, 1994, 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gaa  Transmission  Corp.  Union 
Oil  Company  of  California 

(Docket  No.  CP94-811-0001 

Take  notice  that  on  September  28. 
1994,  Texas  Gas  Transmission 
CorpOTation  (Texas  Gas),  Post  Office  Box 
1160,  Owenshoro,  Kentucky  42302  and 
Union  Oil  Company  of  California 
(Unocal),  14141  Southwest  Freeway, 
Sugar  Land,  Texas  77478  filed,  in 
Docket  No.  CP94-81 1-000,  a  joint 
application  piu^suant  to  section  7(b)  of 
the  Natural  Gas  Act  and  part  157  of  the 
Commission's  Regulations  for  an  order 
permitting  and  approving  the 
abandonment  of  an  exchange  service,  all 
as  more  fully  set  forth  in  the  application 
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1  irhich  is  on  file  with  the  Commission 
i  nd  open  to  public  inspection. 

Texas  Gas  and  Unocal  propose  to 
( bandon  an  interruptible  exchange 
j  ervice,  pursuant  to  an  exchange 
{  greement  dated  Nov«nber  5, 1985 
Agreement),  of  up  to  15,000  Mcf  per 
:  nonlh  of  natiwal  gas.  Texas  Gas  states 

I  hat  under  the  Agreement  it  delivered 
ip  to  15,000  Mcf  per  month  to  a 
ocation  at  or  near  Unocal's  Bayou 

Pigeon  Meter  Station  located  in  Iberia 

Parish,  Louisiana  and  received 

( quivalent  quantities  of  gas  from  Unocal 

I I  the  Bayou  Pigeon  delivery  point,  at  a 
(  elivery  point  in  the  Lake  Pagie  Field, 

I  tr  at  other  mutually  agreeable  locations. 
■  'exas  Gas  also  states  that  the  term  of,its 
,  Agreement  coincided  v«th  the  term  of  a 
;as  purchase  contract,  with  Unocal, 
nvolving  gas  reserves  in  the  Bayou 
'igeon  Field.  Texas  Gas  asserts  the  gas 
)urcha8e  contract  expired  on  November 
L,  1993,  and  thus  the  Agreement  also 
erminated  on  this  same  date. 

Texas  Gas  and  Unocal  state  there  is  no 
ibandonment  of  any  facilities  pursuant 
0  the  instant  application. 

Comment  date:  October  21, 1994,  in 
iccordance  with  Standard  Paragraph  F 
It  the  end  of  this  notice. 

t.  CNG  Transmission  Corp. 

Docket  Na  CP94-795-0001 

Take  notice  that  on  September  22, 
1994,  CNG  Transmission  Corporation 
CNG),  445  West  Main  Street, 
Clarksburg.  West  Virginia  26301,  Koch 
Gateway  Pipeline  Company  (Gateway), 
iled  in  Docket  No.CP94-795-000  an 
ipplication  pursuant  to  section 
157.211(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
NGA)  for  authorization  to  construct 
lew,  delivery  facilities  that  would  serve 
IS  an  additional  delivery  point  to 
'tJational  Fuel  Gas  Supply  Corporation 
NFG  Supply),  under  the  blanket 
:ertificate  issued  in  Docket  No.  CP82- 
537-000,  all  as  more  fully  set  forth  in 
Lhe  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

CNG  states  that  NFG  Supply  currently 
transports  local  production  gas  to  its 
affiliate.  National  Fuel  Gas  Distribution 
(NFG  Distribution),  for  distribution  of 
approximately  325  consumers  in  the 
Village  of  Wilcox,  in  Jones  Township, 
Elk  County,  Pennsylvania.  CNG  further 
states  that  NFG  Supply  serves  these 
consumers  by  utilizing  CNG's  B-5  and 
B-M7  lines.  Because  of  the  age  and 
condition  of  these  lines,  and  a  declining 
supply,  NFG  Supply  desires  to  retire 
these  lines.  CNG  proposes  to  construct 
a  four-inch  tap,  measuring  and 
regulation  station  and  add 
approximately  150  feet  of  4-inch 
connecting  line  from  CNG's  pipeline 


system  near  the  Village  of  Wilcox.  This 
would  replace  the  gas  supply  deUvering 
it  through  the  new  facilities  to  NFG 
Supply  so  that  NFG  Distribution  could 
continue  serving  its  consumers  in 
Wilcox  and  vicinity.  CNG  states  that  the 
estimated  cost  of  the  construction  is 
$124,596.00,  and  that  NFG  Supply  has 
agreed  to  reimburse  CNG. 

Comment  date:  November  14, 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP94-806-0001 

Take  notice  that  on  September  27, 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  an  application  in 
Docket  No.  CP94-e06-000  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  firm  storage  transportation 
services,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  abandon  firm 
storage  transportation  service  under 
Rate  Schedules  SST  and  FSST  effective 
March  31, 1995,  for  the  following 
customers: 

The  Berkshire  Gas  Company 

Colonial  Gas  Company 

Yankee  Gas  Services  Company 

Connecticut  Natural  Gas  Corporation 

Energy  North  Natural  Gas,  Inc. 

Essex  County  Gas  Company 

The  Southern  Connecticut  Gas  Company 

Valley  Gas  Company 

Long  Island  Lighting  Company 

Central  Hudson  Gas  &  Electric  Corporation 

Tennessee  states  that  it  has  provided 
written  notice  to  these  customers  of  its 
intent  to  terminate  service  upon 
expiration  of  the  primary  term  of  the 
contract. 

Tennessee  asserts  that  it  would  offer 
the  SST  and  FSST  customers 
replacement  service  under  Tennessee's 
Rate  Schedule  FT-A.  Tennessee  also 
asserts  that  firm  capacity  which  is 
associated  with  providing  FSST  and 
SST  service  for  those  customers  who 
reject  this  ofiier  would  be  immediately 
posted  on  Tennessee's  bulletin  board  as 
available  under  Tennessee's  FT-A  Rate 
Schedule.  Teimessee  states  that  these 
customers  would  have  the  right  of  first 
refusal  to  match  any  bids  received  at  the 
maximum  rate  under  Rate  Schedule  FT- 
A  up  to  a  maximum  term  of  20  years 
from  March  31, 1995.  and  receive 
service  under  Part  284  of  the 
Commission's  Regulations. 

Comment  date:  October  21, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  Texas  Gas  Transmission  Coip.  Union 
Oil  Company  of  California 

[Docket  No.  CP94-807-000] 

Take  notice  that  on  September  27, 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  Post  Office  Box 
1160,  Owensboro.  Kentucky  42302  and 
Union  Oil  Company  of  California 
(Unocal),  14141  Southwest  Freeway, 
Sugar  Land.  Texas  77478  filed,  in 
Docket  No.  CP94-807-000,  a  joint 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
permitting  and  approving  the 
abandonment  of  an  exchange  service,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  and  Unocal  propose  to 
abandon  an  interruptible  exchange 
service,  pursuant  to  an  exchange 
agreement  dated  June  23, 1983 
(Agreement),  of  up  to  15,000  Mcf  per 
month  of  natural  gas.  Texas  Gas  states 
that  under  the  Agreement  it  delivered 
up  to  15,000  Mcf  per  month  to  a 
location  near  Unocal's  Welsh  Meter 
Station  located  in  Jefferson  Davis  Parish, 
Louisiana  and  received  equivalent 
quantities  of  gas  bom  Unocal  at 
locations  in  the  Welsh  Field  or  at  other 
mutually  agreeable  locations.  Texas  Gas 
also  states  that  the  term  of  its  Agreement 
coincided  with  the  term  of  a  gas 
purchase  contract,  with  Unocal, 
involving  gas  reserves  in  the  Welsh 
Field.  Texas  Gas  asserts  the  gas 
purchase  contract  expired  on  November 
1, 1993.  and  thus  the  Agreement  also 
terminated  on  this  same  date. 

Texas  Gas  and  Unocal  state  there  is  no 
abandonment  of  any  facilities  pursuant 
to  the  instant  application. 

Comment  date:  October  21,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  ANR  Pipeline  Co. 

I  Docket  No.  CP94-81 3-000) 

Take  notice  that  on  September  28. 
1994.  ANR  Pipeline  Company 
(Applicant),  500  Renaissance  Center, 
Detroit,  Michigan  48243,  filed  in  Docket 
No.  CP94-813-000  for  approval  under 
Sections  157.205, 157.211  to  construct 
and  operate  an  interconnection  between 
Applicant  and  Wisconsin  Natural  Gas 
Company  (WNGC)  in  Kenosha  County, 
Wisconsin. 

The  proposed  Kenosha 
Interconnection  consists  of  a  hot  tap  and 
valve  assembly  located  in  the  existing 
right  of  way  of  Applicant's  existing  10- 
inch  and  12-inch  pipehne  in  Kenosha 
Coimty,  Wisconsin.  The  proposed 
facility  will  cost  $191,000.  Applicant 
states  that  the  proposed  interconnection 


will  allow  WNGC  to  provide  natural  gas 
for  Wisconsin  Electric  Power 
Company's  Paris  Generating  Station  in 
the  Town  of  Paris,  Kenosha  County, 
Wisconsin. 

Deliveries  imder  the  proposed  service 
will  total  119,040  Mcf  per  day. 
Applicant  wrill  provide  WNGC  with 
deliveries  under  Rate  Schedules  NNS, 
FSS.  ETS  and  MBS  of  Applicant's  FERC 
Gas  Tariff,  Second  Revised  Voliune  No. 
1. 

Comment  date:  November  14, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or  . 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubhc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawTi 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-24966  Filed  10-7-94;  8:45  am] 
BILUNQ  CODE  «717-01-P 


Pocket  No.  MG88-2-005] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Filing 

October  4, 1994. 

Take  notice  that  on  September  30, 
1994,  Algonquin  Gas  Transmission 
Company  (Algonquin)  submitted 
revised  standards  of  conduct  imder 
Order  Nos.  497  et  seq.^  and  Order  No. 
566.2  Algonquin  states  that  it  is  revising 
its  standards  of  conduct  to  incorporate 
the  changes  required  by  Order  No.  566, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C,  20426.  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 


'  Order  No.  497.  53  FR  22139  (June  14. 1988).  HI 
FERC  SteU.  *  Regt.  1 30.820  (1988);  Order  No.  497- 
A.  order  on  rehearing.  54  FR  52781  (December  22. 
1989),  in  FERC  Stats,  k  Regs.  30,868  (1S89);  Order 
No.  497-B,  order  extending  sunset  date.  55  FR 
53291  (December  28,  1990).  HI  FERC  Stau.  k  Regs. 
1 30,908  (1990);  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2, 1992).  m  FERC 
Stats,  k  Reg*.  1 30,934  (1991),  rehearing  denied.  57 
FR  5815  (February  18,  1992),  58  FERC161.139 
(1992):  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D.  order  on  remand  and  extending  ' 
sunset  date,  m  FERC  Stau.  &  Regs.  1 30.958 
(December  4. 1992),  57  FR  58978  (December  14. 
1992):  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4,  1994), 
65  FERC  1 61,381  (December  23. 1993);  Order  .So. 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994).  66  FERC 
161,347  (March  24, 1994);  and  Order  No.  497-G. 
order  extending  sunset  date,  59  FR  32884  (June  27, 
1994).  in  FERC  Stats,  k  Regs.  1  ?0.996  (June  17. 
19941. 

'Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  AfTiliate 
Transactions.  Order  No.  566,  59  FR  32885  (June  27. 
1994),  lU  FERC  Stats,  k  Regs.  1 30.997  (June  17 
1994). 
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intervene  or  protest  should  be  filed  <m 

or  before  October  19, 1994.  Protests  will 

be  considered  by  the  Gnmnission  in 

determining  the  appropriate  action  to  be 

taken  but  yM  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoisD.Cashell. 

Secretary. 

(FR  Doc  94-24967  Filed  10-7-94;  8:45  am) 

BH.UNG  COOC  Cn7-01-M 


[Docket  No.  RP94-419-0Q0] 

East  Tennessee  Natural  Gas  Company, 
Notice  of  Propossd  Changes  in  FERC 
Gas  Tariff 

October  4, 1994. 

Take  notice  that  on  September  30, 
1994,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  First 
Revised  Sheets  Nos.  50  through  57. 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  allow  East  Tennessee 
to  provide  an  alternative  no-notice 
service  to  its  shippers  on  a  trial  basis 
from  November  1, 1994  through  October 
31, 1995.  East  Tennessee  requests  an 
effective  date  for  the  above-referenced 
sheets  of  November  1, 1994. 

East  Tennessee  states  that  the  above- 
referenced  tariff  sheets  represent  East 
Tennessee's  LMS-MA  Rate  Schedule, 
which  is  used  to  provide  balancing  and 
no-notice  service  (DDS)  to  delivery 
point  operators  (Balancing  Parties)  on 
the  East  Tennessee  system.  East 
Tennessee  states  that  its  customers  have 
requested  that  it  provide  an  alternative 
no-notice  service  that  allows  customers 
to  use  their  FS  Storage  and  firm 
transportation  on  Tennessee  Gas 
Pipeline  Company  (Tennessee)  for 
balancing  purposes.  East  Tennessee 
states  that  its  proposed  alternative  no- 
notice  service  will  meet  this  need. 

Under  the  proposed  revisions  to  the 
LMS-MA  Rate  Schedule,  East 
Teimessee  states  that  a  Balancing  Party 
has  two  choices  with  respect  to  no- 
notice  service.  The  Balancing  Party  may 
elect  to  use  the  currently  authorized  no- 
notice  service  (DDS  Option)  or,  if  the 
Balancing  Party  has  access  to 
Termessee's  firm  storage  and 
transportation,  the  Balancing  Party  may 
release  such  storage  and  associated 
transportation  to  East  Tennessee,  and 
elect  the  newly  proposed  Storage  Swing 
Option.  Under  the  Storage  Swing 
Option,  East  Tennessee  will  use  the 
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Balancing  Party's  Tennessee  storage  and 
transportation  to  provide  no-notice 
service.  Any  variance  between  the 
quantity  of  gas  scheduled  for  delivery  at 
the  Balancing  Party's  Delivery  Point(s) 
and  the  actuu  quantity  delivered  Daily 
Variance),  shall  be  treated  as  an 
automatic  injection  into  or  withdrawal 
out  of  storage.  East  Teimessee  will 
operate  the  storage  contracts  in  such  a 
manner  that  a  Balancing  Party  electing 
the  Storage  Swing  Option  can  deviate 
from  scheiduled  quantities  by  up  to  the 
Maximum  Daily  Withdrawal  Quantity 
assigned  without  incurring  any  Daily 
Variance  Charges  or  imbalances  under 
the  LMS-MA  Rate  Schedule. 
*  East  Tennessee  states  that  it  will  not 
charge  any  administrative  fee  for  this 
service  but  rather  will  bill  the  Balancing 
Party  that  elects  the  Storage  Sv^ring 
Option  the  applicable  rates  under  the 
Tennessee  Agreements  for  storage  and 
transportation  services,  plus  any 
applicable  charges  for  firm 
transportation  provided  by  East 
Tennessee,  just  as  if  the  Balancing  Party 
had  actually  made  the  nominations  for 
the  storage  service  in  advance. 

East  Tennessee  requests  that  the 
revisions  to  the  LMS--MA  Rate  Schedule 
that  provide  for  the  Storage  Swing 
Option  remain  in  effect  on  a  trial  basis 
only  until  October  31, 1995.  After  one 
year  of  offering  the  Storage  Swing 
Option,  East  Tennessee  shall  have  the 
option  of  continuing  the  storage  swing 
option  as  currently  proposed,  revising 
and  enhancing  the  service  to  better  meet 
customer  needs,  or  discontinuing  the 
Storage  Swing  Option  if  it  proves 
unduly  burdensome  to  administer. 

East  Tennessee  and  Teimessee  request 
that  the  Commission  grant  all  waivers 
its  deems  necessary  for  acceptance  of 
this  filing. 

East  Tennessee  certifies  that  a  copy  of 
this  cover  letter  has  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions  as  shown  on  the  service 
list. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
October  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 


of  this  filing  are  on  file  aad  available  for 

public  inspection. 

LoisD.Cashell, 

Secretary. 

IFR  Doc.  94-24972  Filed  10-7-94-,  8:45  am) 
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[Docket  No.  RP94-424-000] 

Proposed  Changes  In  FERC  Gas  TartfT; 
ANR  Pipeline  Company 

October  4, 1994. 

Take  notice  that  on  September  30, 
1994.  ANR  Pipeline  Company  (ANR). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  tariff  sheets  listed  below, 
with  an  effective  date  of  November  1, 
1994: 

Second  Revised  Volume  No.  1 

Fifth  Revised  Sheet  No.  17 

Second  Revised  Sheet  No.  17A 
Original  Volume  No.  2 

Twenty-Sixth  Revised  Sheet  Nos.  16 
through  19 

Twenty-Eighth  Revised  Sheet  No.  20 

Twenty-Seventh  Revised  Sheet  No.  21 

Twenty-Fifth  Revised  Sheet  No.  22 

Second  Revised  Sheet  No.  22A 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  pursuant  to 
the  "Rate  Adjustment  for  Viking 
Transportation  Costs"  tariff  provision 
contained  in  Section  29  of  the  General 
Terms  and  Conditions  of  Second 
Revised  Volume  No.  1  of  ANR's  FERC 
Gas  Tariff. 

ANR  states  that  a  copy  of  this  filing 
have  been  served  by  mail  on  all  parties 
to  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  12, 1994. 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  an  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-24968  Filed  10-7-94;  8:45  am) 
BILUNQ  CODE  6n7-01-M 


Proposed  Changes  in  FERC  Gas  Tariff; 
Boundary  Gas,  inc. 

October  4, 1994. 

Take  notice  that  on  September  30, 
1994,  Boundary  Gas,  Inc.  (Boundary) 
tendered  for  filing  a  proposed  change  to' 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  Second  Revised  Tariff 
Sheet  No.  44  to  supersede  First  Revised 
Tariff  Sheet  No.  44.  vtrith  a  proposed 
effective  date  of  November  1, 1994. 
Boundary  states  that  the  proposed 
charge  would  increase  revenues  from 
jurisdictional  .sales  and  services  by 
$13,505.00  based  on  the  12-month 
period  ending  October  31, 1995.  as 
adjusted. 

Boundary  states  that  the  purpose  of 
this  filing  is  to  reflect  a  change  in  the 
fee  that  Boundary  Repurchasois  pay  to 
Boundary  to  cover  amoimts  which 
Boundary  pays  to  J.  Makowski 
Associates,  Inc.  (JMAI)  for  services 
rendered  under  the  Management 
Services  Agreement  between  Boundary 
and  JMAI. 

Boundary  states  that  copies  of  the 
filing  have  been  served  upon  each  of  the 
Boundary  Repurchasers  and  their 
respective  state  regulatory  agencies. 

Any  person  desiring  to  be  neard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  WashingtOT, 
D.C.  20426.  in  accordance  with  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
October  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wil!  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  flip  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Svcretary. 

IFR  Doc  94-24969  Filed  10-7-94;  8:45  im\] 
saxMO  COOC  (Ttr-oi-M 


(Docket  No.  RP94-4ia-000I 

Proposed  Changes  in  FERC  Gas  Tariff; 
Carnegie  Natural  Gas  Co. 

Oclo!'er4, 1994. 

Take  notice  that  on  September  30, 
1994,  Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet,  Wfith  a  proposed  effective 
date  of  November  1, 1994: 


Ninth  Revised  Sheet  No.  7 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheet  pursuant  to  Section 
32.2  of  the  General  Terms  and 
Conditions  of  its  FERC-approved  tariff 
as  an  Annual  Transportation  Cost  Rate 
(TCR)  Filing  to  reflect  prospective 
changes  in  Transportation  Costs 
associated  with  unassigned  upstream 
capacity  held  by  Carnegie  on  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  for  the  12-month  period 
commencing  November  1, 1994,  and 
under-recovered  Transportation  Costs 
for  the  period  October  1, 1993  to  August 
31, 1994.  Carnegie  states  that  the  filing 
reflects  a  reduction  in  the 
Transportation  Cost  Rate  from  $1.1 109 
to  $1.0892.  The  new  TCR  includes  a 
TCR  Adjustment  of  $1.0223  and  a  TCR 
Surcharge  of  $.0669. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  ^lrisdictioIlal 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  12, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection  in  the 
public  reference  room. 
Lois  O.  CasheU. 
Secretary. 

IFR  Doc.  94-24970  Piled  10-7-94;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-412-000I 

Proposed  Changes  in  FERC  Gas  Tariff; 
Columbia  Gas  Transmission  Corp. 

0«.lober4,  1994. 

Take  notice  that  on  September  29, 
1994,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  I^vised  Volume  No.  1,  the 
following  tariff  sheets: 

To  Be  Effective  September  30. 1994; 
Second  Revised  Sheet  No.  86 
First  Revised  Sheet  No.  87 
First  Revised  Sheet  No.  88 
First  Revised  Sheet  No.  89 
First  Revised  Sheet  No.  90 


First  Revised  Sbeot  Na  dl 
First  Revised  Sheet  Na  92 
First  Revised  Sheet  No.  93 
To  Be  Eftective  October  30, 1994: 
Alternate  Second  Revised  Sheet  So.  t» 
Alternate  First  Revised  Sheet  No.  87 
Alternate  First  Revised  Sheet  No.  83 
Alternate  First  Revised  Shee'.  .No.  89 
Alternate  First  Revised  Sheot  No.  90 
Alternate  First  Revised  Sheet  No.  91 
Alternate  First  Revised  S^eet  No.  92 
Alternate  First  Revised  .5i«eet  No.  93 

Columbia  states  thai  the  instant  tariff 
sheets  set  forth  the  allocation  factors  to 
flow  through  approximately  $14.2 
milhon  in  take-or-pay  refunds  rerrjvod 
horn  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  pursuant  to 
Texas  Gas'  Stipulation  and  Agre^nent 
in  Docket  Nos.  RP88-177,  RP88-230 
TM89-2-18,  TM89-3-18,  RP9a-€4.  ' 
TM90-3-18,  TM90-5-18,  TM90-«-18. 
RP91-100.  RP91-101,  RP91-102  and 
RP91-134  (includes  all  subdockets). 

Any  person  desiring  to  be  bmrd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enorgy  Regulatory  Conunission.  825 
North  Capitol  Street.  NE,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  tiie  Commission's  RuIps 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  11, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  bi» 
taken,  but  vrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  llic 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc  94-24971  Filed  10-7-94;  8:45  ani| 
BRJJNG  COOe  C717-«1-H 


[Docket  No.  RP94-162-<XXq 


High  Island  Offshore  System;  ltotic«  of 
Informal  Setttement  Coinference 

Octol>er4,  1994, 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
In  this  proceeding  on  October  18. 1994. 
at  10:00  a.^n..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street  NE.,  Washington.  DC, 
for  th*?  purposes  of  exploring  the 
possible  settlement  of  the  referen<x?d 
dorkftt. 

Any  party,  as  defined  by  18  CFR 
385.102(c)  or  any  participant,  as  defined 
by  18  CFR  385.102(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor status  pursuant  to  tb« 
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Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Kathleen  Dias  at  (202)  208-0524  or  Anja 
Clark  at (202)  208-2034. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-24973  Filed  10-7-94;  8:45  am) 
BILUNO  CODE  e717-«1-M 


[Docket  No.  RP94-427-O00] 

High  Island  Offshore  System;  Notice  of 
Compliance  Filing 

October  4. 1994. 

TaKe  notice  that  on  September  30. 
1994.  High  Island  Offshore  System 
(HIOS)  filed,  pursuant  to  Section  4  of 
the  Natural  Gas  Act,  a  compliance  filing 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  to  place  into  effect  on  November  1, 
1994,  the  following  tariff  sheets  to 
provide  for  an  interactive  Electronic 
Bulletin  Board  (EBB): 

Third  Revised  Sheet  No.  109 
First  Revised  Sheet  No.  109A 
Second  Revised  Sheet  No.  110 

HIOS  states  that  this  Hling  is  in 
compliance  with  the  Commission's 
December  16, 1993,  third  order  on 
restructuring.  As  detailed  in  the  above 
tariff  sheets,  HIOS  has  selected  EnerNet 
Corporation  to  be  its  interactive  EBB 
provider. 

HIOS  further  states  that  copies  of  the 
filing  have  Ijeen  served  on  all  affected 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  flUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  tlie  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211  and  385.214.  All  such  motions 
or  protests  should  be_  filed  on  or  before 
October  12. 1994.  Protests  will  be 
considered  by  the  Commission  in  ' 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cutaell. 
Secretary. 

[FR  Doc.  94-24974  Filed  10-7-94:  8:45  ami 
MLUNQ  CODE  eZIT-OI-M 


[pocket  No.  RP94-248-002] 

N  Interstate  Gas  Transmission  Co.; 
Motice  of  Filing 

Cictober  4. 1994. 

Take  notice  that  on  September  29, 
lb94,  K  N  Interstate  Gas  Transmission 
C  0.  tendered  for  filing  with  the  Federal 
E  lergy  Regulatory  Commission  Revised 
1  ariff  Sheets  in  compliance  with  the 
C  ammission's  September  14,  1994, 
litter  Order  in  the  above  docket. 

Any  person  desiring  to  protest  said 
fjing  should  file  a  protest  with  the 
F  jderal  Energy  Regulatory  Commission, 
8  25  North  Capitol  Street,  N.E., 

V  Washington.  DC  20426,  in  accordance 

V  ith  the  Rule  211  of  the  Commissions' 

F  ules  of  Practice  and  Procedure  (18  CFR 
3  35.211).  All  such  protests  should  be 
f  led  before  October  11, 1994.  Protests 

V  ill  be  considered  by  the  Commission 

ii  I  determining  the  appropriate  action  to 

b  J  taken,  but  will  not  serve  to  make 

p  rotestants  parties  to  the  proceeding, 
opies  of  the  filing  are  on  file  with  the 
ommission  and  are  available  for  pubUc 

iispection.  *— 

I  lis  D.  Cashell, 

5  icretdry. 

(1  R  Doc.  94-24975  Filed  10-7-94:  8:45  am] 
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[  >ocket  No.  RP94-417-000] 

I  och  Gateway  Pipeline  Company; 
^  otice  of  Proposed  Changes  in  FERC 
(  as  Tariff 

Qctober  4. 1994. 

Take  notice  that  on  September  30, 
]  994,  Koch  Gateway  Pipeline  Company 
{  Coch  Gateway)  tendered  for  filing  as 
f  art  of  its  FERC  Gas  Tariff  Fifth  Revised 
\  blume  No.  1,  the  following  tariff  sheets 
t )  be  effective  November  1, 1994; 

5  econd  Revised  Sheet  No.  404 
^irst  Revised  Sheet  No.  405 

irst  Revised  Sheet  No.  500 
^cond  Revised  Sheet  No.  501 
i  econd  Revised  Sheet  No.  502 
'  hird  Revised  Sheet  No.  503 

irst  Revised  Sheet  No.  901 
;  econd  Revised  Sheet  No.  1002 

irst  Revised  Sheet  No.  1003 
i  econd  Revised  Sheet  No.  1401 
J  econd  Revised  Sheet  No.  1805 
!  econd  Revised  Sheet  No.  1810 
5  econd  Revised  Sheet  No.  1809 
I  irst  Revised  Sheet  No.  2002 
I  irst  Revised  Sheet  No.  2800 

Koch  Gateway  states  that  the  above 
sferenced  tariff  sheets  reflect  Koch 
Gateway's  adjustments  to  clarify  and 
I  lake  miscellaneous  changes  to  its  tariff, 
i  11  as  more  fully  set  forth  in  the 
pplication  which  is  on  file  with  the 
iommission  and  open  to  public 
nspection. 


Koch  Gateway  also  states  that  the 
tariff  sheets  are  l)eing  mailed  to  all 
customers.  State  Commission,  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Comipission's  regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  12, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 

[FR  Doc.  94-24976  Filed  10-7-94:  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-409^)00] 

National  Fuel  Gas  Supply  Corporation 
Compliance  Filing 

October  4, 1994. 

Take  notice  that  on  September  29, 
1994,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  its  report  on  storage  operations  in 
compliance  with  the  Commission's 
orders  in  Docket  Nos.  RS92-21-O00,  et 
a7.i 

National  states  that  the  purpose  of 
this  filing  is  to  file  its  report  on  storage 
operations  (1993-94).  and  to  provide 
certain  information  relating  to  its 
storage  operations,  in  particular  its 
retention  of  7.2  MMBth  per  day  of  top 
gas  capacity  and  inventory. 

National  states  that  copies  of  the  tiling 
were  sent  to  all  parties  in  Docket  No. 
RS92-21-000,  ef  al. 

Any  person  desiring  to  be  heard  or 
protest  said  fiUng  should  file  a  motion 
to  intervene  of  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  October  26. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


■  National  Fuel  Gas  Supply  Corporation.  62  FERC 
f  61,200  at  p.  62.433—434  and  62.436  (1993).  63 
FERC  1  61,291  at  p.  63.007  (1993). 


the  proceeding.  Any  person  wiiihing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  pubfic  inspection  in  the 

Public  Reference  Room. 

LokD-Caihril. 

Secretary. 

[FR  Doc  94-24977  Filed  10-7-94;  8:45  «n>) 

BILUNG  COOE  tn7-01-M 


[Docket  Na  RP94-421-000] 

National  Fuet  Gas  Suppty  Corporation; 
General  Rate  Change 

October  4, 1994. 

Take  notice  that  on  September  30. 
1994,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
following  revised  sheets  to  Third 
Revised  Volume  No.  1  and  First  Revised 
Volume  No.  2,  with  an  effective  dale  of 
November  1, 1994: 

Third  Revised  Volume  No.  1 

Seventh  Revised  Sheet  No.  5 
Original  Sheet  No.  5A    . 
Slixtb  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  6A 
Second  Revised  Sheet  Na  17 
Original  Sheet  No.  17-A 
First  Revised  Sheet  Na  155 
First  Revised  Sheet  No.  156 
Second  Revised  Sheet  No.  159 
Oiginal  Sheet  No.  159-A 

First  Revised  Volume  No.  2 

TenUi  Revised  Sheet  No.  281 
Tenth  Revised  Sheet  No.  321 
Tenth  Revised  Sheet  No.  341 
Ninth  Revised  Sheet  No.  538 
Seventh  Revised  Sheet  No.  690 
Fifth  Revised  Sheet  No.  796 
Sixth  Revised  Sheet  No.  857 
Third  Revised  Sheet  Na  MO 
Second  Revised  Sheet  No.  881 
Thiid  Revised  Sheet  Na  914 
Third  Revised  Sheet  No.  915 
Third  Revised  Sheet  No.  935 

National  states  that  the  proposed  tariff 
sheets  reflect  changes  in  the  level  of 
Nations  is  rates  to  provide  an  annual 
increase  in  revenues  from  jurisdictional 
services  of  approximately  $21.9  million 
when  compared  to  the  base  rates 
contained  in  the  Settlement  in  Docket 
Nos.  RP92-73-O00  and  RP91-68-000.  et 
al.  The  proposed  rates  are  based  on  a 
test  year  cost-of-service  for  the  1 2 
months  ended  June  30, 1994,  as 
adjusted  for  known  and  measurable 
changes  through  March  31. 1995. 

National  also  states  that  its  filing 
provides  increased  revenues  which  are 
required  to  permit  National  to  adjust  its 
rates  to  account  for  plant  additicwis,  tax 
rate  changes  (induding  Statement  of 
Financial  Accounting  Standards  No. 
109),  increased  operation  and 


maintenance  expenses  (induding 
increases  in  Statement  of  Finandal 
Accounting  Standards  No.  106  costs), 
and  other  changes. 

In  addition.  National  proposes  to  roJI- 
in  the  rates  for  services  formerly 
provided  by  the  Penn-Yori  Energy 
Corporation.  National  also  proposes  to 
design  its  rate  for  IT  service  based  on  its 
system-wide  load  factor. 

With  respect  to  the  rate  design  issues. 
National  requests  the  Commission  sever 
the  rate  design  issues  for  an  expedited 
hearing  and  dedsion  prior  to  the  end  of 
the  suspension  period. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
company's  jurisdictional  customers  and 
the  Regulatory  Commission's  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  p)erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  SUt;et,  N.E..  Washington, 
D.C.,  20426,  in  accordance  with  Rules 
214  or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  12, 1994.  Protests  will 
be  considered  by  the  CommissicMi  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Uis  D.  CashMii, 

Secretary. 

IFR  Doc.  94-24978  Filed  10-7-94;  8:45  ami 

BILUNG  CODE  6717-01-y 


[Docket  No.  RP94-428-00q 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changss  in  FERC 
Gas  Tariff 

October  4, 1994. 

Take  notice  that  on  September  30, 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Original  Sheet 
Nos.  399A  and  399B. 

Natural  states  that  the  purpose  of  the 
filing  is  to  recover  a  net  amount  of 
$109,656.95  associated  with  take-or-pay 
settlement  costs  incurred  that  have  nol 
been  previously  included  in  the  carher 
filings. 

Natural  requested  specific  waivers  of 
Section  42  of  its  Tariff  and  the 


CfMunission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  October  1, 1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  sales  customers, 
interested  state  regulatory  agendes,  and 
all  parties  set  out  cmi  the  official  service 
at  Docket  Nos.  RP91-22.  RP91-31  and 
CP89-1281,  et  al. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N£.. 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  October  12, 1994 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parlies  to 
the  proceeding.  Any  person  *^shir»g  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
avail^le  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretary. 

IFR  Doc.  94-24979  Filed  10-7-94;  8:45  aai| 
aiUJNO  COOE  •717-«1-« 


[Docket  Na  RP94-414-000i 

Northern  Natural  Gas  Comparty, 
Proposed  Changes  In  FERC  Gas  Tariff 

Oc:tober  4, 1994. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern),  on  September  30, 
1994,  tendered  for  filing  changes  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1. 

Northern  states  that  the  filing  is 
pursuant  to  Northern's  commitment  in 
Docket  No.  RP94-3,  rpconciles  over  and 
underrecovery  of  Reverse  Auction 
expenses  solely  attributable  to  an 
increase  in  FERC  interest  rates  and 
adjusts  accordingly  the  direct  bill 
amounts  by  shipper.  Northern  has  filed 
First  Revised  Sheet  No.  66  to  reflect 
these  amounts  in  its  Tariff  and  will 
commence  bilUng  such  amounts 
effective  November  1, 1994. 

Northern  states  that  copies  of  this  RlinR  wtre 
served  upon  the  company's  customere 
and  interested  State  Cosiraissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator^'  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C,  20426,  in  accordance  with 
§  §  385.21 1  and  385.214  of  the 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  12, 1994.  All 
protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-24980  Filed  10-7-94;  8:45ani| 

8ILUNG  COOE  6717-01 -M 


(OocKet  No.  RP94-4t5-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  4,  1994. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern),  on  September  30. 
1994,  tendered  for  filing  changes  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1. 

Northern  states  that  the  filing 
establishes  the  direct  bill  amounts  by 
shipper  resulting  from  the  Second 
Reverse  Auction  pursuant  to  the  Reverse 
Auction  Cost  Recovery  Mechanism 
established  in  Northern's  Global 
Settlement.  Therefore  Northern  has  filed 
Second  Revised  Sheet  No.  68  to  reflect 
these  amounts  in  its  Tariff  and  will 
commence  billing  such  amounts 
effective  November  1, 1994. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  12,  1994.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\  ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-24981  Filed  10-7-94;  8:45  ami 
SILUNQ  COOE  6717-41-M 
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Docket  No.  RP94-416-000] 

lorthem  Natural  Gas  Company;  Notice 
)f  Proposed  Changes  In  FERC  Gas 
arift 

)ctober  4, 1994. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern),  on  September  30. 
994,  tendered  for  filing  changes  in  its 
ERG  Gas  Tariff,  Fifth  Revised  Volume 
Jo.  1. 

Northern  states  that  the  filing 
stablishes  the  1994-1995  SBA  Cost 
'ecovery  surcharge  rates  whereby 
Jorthern  will  collect  the  costs 
ssociated  with  system  balancing- 
greements  (SBAs)  executed. 

Northern  states  that  copies  of  this 
iling  were  served  upon  the  company's 
ustomers  and  interested  state 
ommissions. 

Any  person  desiring  to  be  heard  or  to 
irotest  said  filing  should  file  a  motion 
(^intervene  or  protest  with  the  Federal 
;nergy  Regulatory  Commission.  825 
Jorth  Capitol  Street  NE..  Washington, 
)C  20426,  in  accordance  with  Sections 
85.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
^11  such  petitions  or  protests  must  be 
iled  on  or  before  October  12, 1994.  All 
irotests  will  be  considered  by  the 
Commission  in  determining  the 
ppropriate  proceeding,  but  will  not 
erve  to  make  protestant  a  party  to  the 
roceedings.  Any  person  wishing  to 
•ecome  a  party  must  file  a  motion  to 
titervene.  Copies  of  this  filing  are  on 
lie  with  the  Commission  and  are 
vailable  for  public  inspection. 
ois  D.  Cashell, 
'ecretary. 

FR  Doc.  94-24982  Filed  10-7-94;  8:45  ami 
ILUNG  COOE  6717-01-M 


UMI 


Docket  No.  RP94-^10-000) 

lorthwest  Pipeline  Corporation;  Notice 
if  Proposed  Changes  In  FERC  Gas 
ariff 

)ctober4.  1094. 

Take  notice  that  on  September  29, 
994,  Northwest  Pipeline  Corporation 
Northwest)  tendered  for  filing  and 
cceptance  as  part  of  its  FERC  Gas 
ariff.  First  Revised  Volume  No.  1,  First 
'evised  Sheet  No.  292  with  a  proposed 
ffective  date  of  October  30, 1994  and 
Iso  submitted  to  the  Commission  a  July 
1,  1994  Account  No.  191  report  (July 
leport). 

Northwest  states  that  the  purpose  of 
his  filing  is  to  file  a  July  Report  with 
he  Commission  detailing  Northwest's 
uly  31,  1994,  Account  No.  191 
ubaccouiit  balances  that  pertain  to  the 
late  Schedule  DS-1  Customers  and  the 


Rate  Schedule  ODL-1  Customers  as 
described  in  Sections  28.1,  28.2.  28.4 
and  28.5  of  the  General  Terms  and 
Conditions  of  Northwest's  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1.  The 
July  Report  reflects  additional  gas  costs 
pertaining  to  the  Rate  Schedule  DS-1 
Customers  recorded  in  Northwest's 
Account  No.  191  subsequent  to  the 
period  covered  by  Northwest's 
December  30, 1993,  filing  in  Docket  No. 
RP94-107-000.  There  are  no  additional 
adjustments  to  the  Rate  Schedule  ODL- 
1  Customers'  subaccounts.  Northwest 
will  direct  bill  the  Rate  Schedule  DS-1 
Customers  listed  on  the  proposed  First 
Revised  Sheet  No.  292,  including 
interest  through  the  billing  date,  within 
sixty  days  after  Commission  acceptance. 

Northwest  states  that  a  copy  of  this 
filing  has  been  ser\ed  upon  each  of 
Northwest's  affected  former 
jurisdictional  sales  customers,  all 
intervenors  in  Docket  Nos.  RP94-107- 
000  and  001,  and  upon  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  of  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  October  12. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-24983  Filed  10-7-94:  8:45  ami 
BILUNG  CODE  6717-01-M 


[Docket  Nos.  RP94-1 49-000  and  RP94-145- 
000] 

Pacific  Gas  Transmission  Company; 
Notice  of  Informal  Settlement 
Conference 

October  4. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday. 
October  12. 1994  and  Thursday.  October 
13, 1994,  at  10:00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  810  First  Street  NE., 
Washington,  DC,  for  the  purpose  of 


exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  becomes 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Betsy  R.  Carr  (202j  208-1240  or 
Russell  B.  Mamone  at  (202)  208-0740. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-24985  Filed  10-7-94:  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  MG92-3-001] 

Pacific  Gas  Transmission  Company; 
Notice  of  Filing 

October  4, 1994. 

Take  notice  that  on  September  30. 
1994.  Pacific  Gas  Transmission 
Company  (PGT)  submitted  revised 
standards  of  conduct  under  Order  Nos. 
497  et  seg.i  and  Order  No.  566.2  PGT 
states  that  it  is  revising  its  standards  of 
conduct  to  incorporate  the  changes 
required  by  Order  No.  566. 

PGT  states  that  all  parties  of  record  in 
the  above-referenced  docket  have  been 
served  with  copies  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 


'Order  No.  497,  53  FR  22139  (June  14. 1988).  Ill 
FERC  Stats.  »  Regs.  H  30,820  (1988);  Order  No.  497- 
A,  order  on  nht^ring,  54  FR  52781  (December  22 
1989),  in  FERC  Stats.  &  Regs.  30,868  (1989);  Order 
No.  497-B,  order  extending  sunset  date.  55  FR 
53291  (December  28.  1990).  HI  FERC  Stats.  &  Regs. 
■  130.908  (1990);  Order  No.  497-C,  order  extending 
sunset  date.  57  FR  9  (January  2, 1992).  HI  FERC 
Stats.  &  Regs.  |  30,934  (1991).  rehearing  denied,  57 
FR  5815  (February  18.  1992),  58  FERC1 61.139 
(1992);  Te.aneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date.  UI  FERC  Stats.  A  Regs.  1 30.958 
(December  4. 1992),  57  FR  589578  (December  14. 
1992):  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4,  1994). 
65  FERC  161,381  (December  23, 1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1, 1994).  66  FERC 
161,347  (March  24, 1994);  and  Order  No.  497-G. 
order  extending  sunset  date.  59  FR  32884  (June  27 
1994),  m  FERC  Stats.  &  Regs.  1 30.996  (June  17 
1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27 
1994),  in  FERC  Slats,  ft  Regs.  130.997  (June  17. 
1994). 


intervene  or  protest  should  be  filed  on 
or  before  October  19, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determming  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-24984  Filed  10-7-94;  8  45  am) 
BILLING  COOE  6717-01-M 


[Project  No.  2493-006-WA] 

Puget  Power  Sound  and  Light 
Company,  Notice  of  Proposed 
Restricted  Service  List  for  a 
Memorandum  of  Agreement  for 
Managing  Properties  Included  in  or 
Eligible  for  Inclusion  In  the  National 
Register  of  Historic  Places 

October  4,  1994. 

Rule  2010  of  Uie  Commission  s  Rules 
of  Practice  and  Procedure  provides  that, 
to  eliminate  unnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding  (18  CFR 
385.2010).  The  restricted  service  list 
should  contain  the  names  of  persons  on 
the  service  list  who,  in  the  judgment  of 
the  decisional  authority  establishing  the 
list,  are  active  participants  with  respect 
to  the  phase  or  issue  in  the  proceeding 
for  which  the  list  is  established. 

The  Commission  is  consulting  with 
the  Washington  State  Office  of 
Archaeology  and  Historic  Preservation 
(hereinafter,  "OAHP")  and  the  Advisory 
Council  on  Historic  Preservation 
(hereinafter,  "Council")  pursuant  to  the 
Council's  regulations.  36  CFR  part  800, 
implementing  section  106  of  the 
National  Historic  Preservation  Act,  as 
amended  (16  U.S.C.  470f),  to  prepare  a 
memorandum  for  managing  historic 
properties — i.e.,  those  included  in.  or 
eligible  for  inclusion  in.  the  National 
Register  of  Historic  Places— that  may  be 
affected  by  a  license  issuing  for  Project 
No.  2493. 

The  MOA,  when  executed  by  the 
Commission,  OAHP.  and  the  Council, 
would  satisfy  the  Commission's  section 
106  responsibihties  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  license  until  the  license  expires 
or  is  terminated. 

The  Commission's  resfwnsibililies 
pursuant  to  section  106  for  Project  No. 
2513  would  be  fulfilled  through  one 
MOA  which  the  Commission  proposes 


to  draft  in  consultation  with  certain 
parties  listed  below.  The  executed  MOA 
would  be  incorporated  into  any  order 
issuing  license. 

Thus,  we  propose,  as  an  initial 
consideration,  to  restrict  the  service  list 
to  OAHP  and  the  Council,  with  whom 
we  propose  to  execute  the  MOA.  Paget 
Power  Sound  and  Light  Company, 
moreover,  as  prospective  licensee  for 
Project  No.  2493.  and  various  Native 
American  groups  are  invited  to 
participate  in  consultations  to  develop 
the  MOA  and  to  sign  it  as  a  concurring 
party.  Our  proposed  restricted  service 
list  for  executing  MOA  for  Project  No 
2493,  follows: 

Dr.  Edwin  Slatter,  FERC  Office  of 
Hydropower  Licensing,  Union  Center 
Plaza.  Room  1069,  810  First  Street 
NE.,  Washington,  DC  20001 
Ms.  Claudia  Nissley,  Director,  Advisory 
Council  on  Historic  Preservation,  730 
Simms  Sti-eet.  #401,  Golden,  CO 
80401,  Attn:  Ms.  Carol  Gleichraan 
Mr.  Ronald  Corbyn,  Archeologisl. 
National  Park  Service,  Western 
Regional  Office,  Interagency 
Archeological  Services  Branch.  600 
Harrison  Street.  Suite  600.  San 
Francisco,  CA  94107-1372 
Dr.  Robert  G.  Whitlam,  Stale 
Archaeologist,  Office  of  Archaeology 
and  Historic  Preservation,  Department 
of  Community,  Trade  and  Economic 
Development,  P.O.  Box  48343, 
Olympia,  WA  98504-8343 
The  Tulalip  Tribes  of  Washington.  Attn: 
Mr.  Dar>l  B.  Williams,  6700  Totem 
Beach  Road,  Marysville,  WA  98270 
The  Snoqualmie  Indians.  Attn:  Mr. 
Andy  de  los  Angeles.  14625  NE., 
145th,  Woodinville,  WA  98072 
The  Yakama  Indian  National.  Attn:  Ms. 

Joanna  Meninick.  P.O.  Box  151 
Toppenish,  WA  98948 
Dr  Kenneth  Tollefson.  Department  of 
Sociology  and  Anthropology.  Seattle 
Pacific  University.  Third  West  and 
West  Nickerson,  Seattle,  WA  98119 
The  Snoqualmie  Indians,  AtUi:  Mr.  Ron 
Lauzon.  18933— 59th  Avenue  NE  . 
Suite  114,  Arlington.  WA  98223. 
Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  ser\'ice  list  not  be  established, 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  An  original 
and  8  copies  of  any  such  motion  must 
be  filed  with:  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  Northeast.  Washington. 
DC  20426,  and  must  be  served  on  each 
person  whose  name  appears  on  the 
official  service  list. 

If  no  such  motions  are  filed,  the 
restricted  service  list  will  be  effective  at 
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the  end  of  the  15-day  period.  Otherwise, 

a  further  notice  %vill  be  issued  ruling  on 

the  motiom. 

Lois  D.  Casheil, 

Secretary. 

|FR  Doc.  94-24986  Filed  10-7-94:  8:43  am) 

BILLING  CODE  6717-01-M 

[Docket  No.  RP94^29-000] 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Revised  Tariff  Sheets 

October  4, 1994. 

Take  notice  that  on  September  30, 
1994,  Southern  Natural  Gas  Company 
(Southern)  submitted  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  reflect  an  increase  in  GSR  billing 
units  and  the  FERC  interest  rate 
effective  October  1, 1994: 

First  Substitute  Twelfth  Revised  Sheet  No.  15 
First  Substitute  Twelfth  Revised  Sheet  No.  17 
First  Substitute  Eighth  Revised  Sheet  No.  18 
First  Substitute  Tenth  Revised  Sheet  No.  29 
First  Substitute  Tenth  Revised  Sheet  No.  30 
First  Substitute  Tenth  Revised  Sheet  No.  31 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
•Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  12, 1994.  Protests  will 
be  considwed  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  hot  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc  94-24987  Filed  10-7-94:  8:45  am) 

BILLING  COOC  STIT-OI-M 


[DocVet  No.  RP94-41 3-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Rate  Filing 

October  4, 1994. 

Take  notice  that  on  September  30, 
1994,  Tennessee  Gas  Pipeline  Company 
(Teimessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  Na  1.  First  Revised  Sheet  Nos. 


UMI 


}64, 648,  and  649,  with  a  proposed 
effective  date  of  November  1, 1994. 

Tennessee  states  that  the  above- 
eferenced  sheets  will  allow  for 
slectronic  execution  of  amendments  to 
igreements  without  the  need  for  written 
jxecution. 

While  Tennessee  does  not  believe  any 
A^aivers  are  necessary,  Tennessee 
■equests  that  the  Commission  grant  any 
Araivers  necessary  for  implementation  of 
hese  tariff  sheets. 

Tennessee  states  that  copies  of  the 
iling  have  been  mailed  to  all  of  its 
urisdictional  customers  and  affected 
;tate  regulatory  commission. 

Any  person  desiring  to  be  heard  or  to 
nake  any  protest  with  reference  to  said 
iling  should  file  a  petition  to  intervene 
)r  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
::apitol  Street,  NE..  Washington,T)C 
20426,  in  accordemce  vdth  Sections  211 
md  214  of  the  Commission's  Rules  of 
'ractice  and  Procedure,  18  CFR  385.21 1 
md  385.214.  All  such  petitions  or 
jrotests  should  be  filed  on  or  before 
Dctober  12. 1994.  Protests  will  be 
considered  by  the  Commission  i& 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  this  proceeding. 
i\ny  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
:.ois  D.  CashelU 
Secretory. 

FR  Doc  94-24989  Filed  10-7-94:  8:45  am) 
BILLING  CODE  CTIT-OI-M 


Docket  No.  RP94-41 1-000] 

Tennessee  Gas  Pipeline  Company; 
totice  of  Revised  Tariff  Filing 

October  4,1994. 

Take  notice  that  on  September  29, 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  as  part  of  its  FERC  Gas 
Tariff.  Fifth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  reflect 
the  cancellation  of  Rate  Schedule  ISST- 
NE  (effective  September  1. 1993)  and 
the  installation  of  a  replacement  service 
under  Part  284  of  the  Commission's 
regulations: 

To  be  Effective  Septewber  1.1993 

1st  Revised  Sheet  No.  1 

1st  Revised  Sheet  No.  21 

1st  Revised  Original  Sheet  No.  21 

1st  Revised  Sheet  No.  125 

To  be  Effective  November  1. 1994 

2nd  Revised  Sheet  No.  1 
Original  Sheet  No.  21 A 
2nd  Revised  Sheet  Nos.  125-129 
Original  Sheet  No.  129 A 
First  Revised  Sheet  No.  317 


First  Revised  Sheet  No.  318 
Original  Sheet  No.  659A-659G 

Tennessee  states  that  the  Preferred 
Access  Transportation  rate  schedule  is 
an  interruptible  service  that  has  higher 
priority  than  other  interruptible 
services.  The  service  will  be  generally 
available  to  all  shippers,  but  is  restricted 
to  transportation  of  gas  withdrawn  ft'om 
storage  (Tennessee's  or  third  parties') 
during  the  winter  season  bom 
November  through  March.  These 
availability  restrictions  retlect  the 
speciahzed  nature  of  the  ISST  service 
that  the  Preferred  Access  Transportation 
Rate  Schedule  replaces.  The  terms  and 
conditions  are  similar  to  those  in  the 
Texas  Eastern  Rate  Schedule  PTI,  which 
has  been  approved  by  the  Commission. 
See  Texas  Eastern.  62  fERC  1 61,015 
(1993). 

Tennessee  states  that  it  is  proposing  a 
higher  rate  than  imder  Rate  Schedule  IT 
(100%  load  factor  rather  than  125% 
load  factor),  and  is  reqtiiring  monthly 
prepayment  for  monthly  quantities 
derived  from  seasonal  elections. 
Tennessee  states  that  the  Commission 
has  recognized  that  higher  rates  are 
justified  for  special  higher  priority 
service.  Tennessee  states  that  because 
the  service  is  interruptible,  the  revenues 
will  be  subject  to  the  crediting 
mechanism  in  the  same  manner  as  those 
collected  imder  Rate  Schedules  IT  and 
IT-X.  This  service  does  not  represent 
new  throughput  on  the  system,  but 
merely  the  repriortization  of  existing 
interruptible  volumes. 

Any  person  desiring  to  be  heard  or  to 
protest  such  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  12, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary.  s 

(FR  Doc.  94-24988  Filed  10-7-94;  8:45  am] 
BILLING  CODE  6717-01-M 


Pocket  No.  RP94-425-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

October  4, 1994. 

Take  notice  that  on  September  30, 
1994,  Tennessee  Gas  Pipeline  Company 
filed  a  limited  application  pursuant  to 
Section  4  of  the  Natural  Gas  Act.  and 
the  rules  and  regulations  of  the  Federal 
Energy  Regulatory  Commission 
promulgated  thereunder,  to  recover 
additional  gas  supply  realignment  costs 
(GSR  costs  paid,  or  known  and 
measurable,  at  the  time  of  the  filing. 
Tennessee  proposes  that  the  filing  be 
made  effective  November  1. 1994.  The 
tariff  sheets  identified  below  set  forth 
Tennessee's  GSR-related  charges: 
First  Revised  Sheet  No.  21A 
Fifth  Revised  Sheet  No.  22 
First  Revised  Sheet  No.  22A 
Fifth  Revised  Sheet  No.  24 
Ninth  Revised  Sheet  No.  30 

Teimessee  states  that  the  purpose  of 
the  filing  is  to  implement  a  new  GSR 
surcharge,  effective  November  1.  1994, 
to  recover  settlement  costs,  pricing 
differential  costs  associated  with 
Termessee's  performance  under  certain 
of  its  remaining  gas  supply  contracts, 
and  Canadian  demand  charges. 

Tennessee  states  that  copies  of  the 
filing  were  posted  in  conformance  with 
Section  154.16  of  the  Commission's 
regulations  and  mailed  to  all  affected 
customers  of  Tennessee  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  12, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-24990  Filed  10-7-94:  8:45  am) 

BILUNQ  CODE  CTir-OI-M 
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[Docket  No.  RP94-422-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  4, 1994. 

Take  notice  that  on  September  30. 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  with  a  proposed  effective 
date  of  November  1, 1994: 
Second  Revised  Sheet  No.  14 

Texas  Gas  states  that  the  tariff  sheet 
is  being  filed  to  establish  a  new 
Effective  Fuel  Retention  Percentage 
(EFRP)  under  the  provisions  of  Section 
16  "Fuel  Retention"  as  found  in  the 
General  Terms  and  Conditions  of  Texas 
Gas's  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  The  new  EFRP  may  be 
in  effect  for  the  annual  period 
November  1, 1994  through  October  31. 
1995. 

Texas  Gas  states  that  copies  of  the 
tariff  sheet  are  being  mailed  to  Texas 
Gas's  affected  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  12, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-24991  Filed  10-7-94;  845  ami 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-423-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  4, 1994. 

Take  notice  that  on  September  30, 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
fifing,  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  changes  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 


and  Original  Volume  No.  2,  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  November  1, 1994: 

First  Revised  Volume  No.  1 

Third  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  9 
Eight  Revised  Sheet  No.  10 
Fifth  Revised  Sheet  No.  11 
Original  Sheet  No.  IIA 
Tenth  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  12A 
Third  Revised  Sheet  No.  13 
Second  Revised  Sheet  No.  15 
Second  Revised  Sheet  No.  16 
Second  Revised  Sheet  No.  1 7 
Fifth  Revised  Sheet  .No.  18 
Fifth  Revised  Sheet  No.  122 
Second  Revised  Sheet  No.  230 
Second  Revised  Sheet  No.  231 

Original  Voltune  No.  2 

Eighteenth  Revised  Sheet  No.  82 
Nineteenth  Revised  Sheet  No.  547 
Twenty-first  Revised  Sheet  No.  982 
Nineteenth  Revised  Sheet  No.  1005 
Thirteenth  Revised  Sheet  No.  1085 

Texas  Gas  states  that  the  proposed 
general  rate  case  changes  would 
increase  revenues  from  jurisdictional 
transportation  services  by 
approximately  $66.9  million,  based  on 
the  twelve-month  period  ended  June  .30. 
1994,  as  adjusted,  compared  with  the 
underlying  rates. 

Texas  Gas  states  that  the  adjustments 
in  rates  are  attributable  to: 

(1)  An  increase  in  the  Utihty  rate  base: 

(2)  Increases  in  operating  expense; 

(3)  Increase  in  rate  of  return  and  related 
taxes;  and 

(4)  Revised  system  rate  design 
quantities. 

Texas  Gas  further  states  that  it  has 
served  copies  of  this  filing  upon  the 
company's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  285.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
October  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  petition  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc  94-24992  Filed  10-7-94:  8:45  ami 
BILUNG  CODE  6717-01-M 


51438 


Federal  Register  /  Vol.  59.  Nb.  195  /  Tuesday,  October  11,  1994  /  Notices 


UMI 


[Docket  No.  RP94-426-000] 

U-T  Offshore  System;  Notice  of 
Compliance  Filing 

October  4, 1994. 

Take  notice  that  on  September  30, 
1994,  U-T  Offshore  System  (U-TOS) 
filed,,  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  a  compliance  filing 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
to  place  into  effect  on  November  1,  1994 
the  following  tariff  sheets  to  provide  for 
an  interactive  Electronic  Bulletin  Board 
(EBB): 

First  Revised  Sheet  No.  72 
Third  Revised  Sheet  No.  73 

U-TOS  states  that  this  filing  is  in 
compliance  with  the  Commission's 
December  16, 1993,  third  order  on 
restructuring.  As  detailed  in  the  above 
tariff  sheets,  U-TOS  has  selected 
EnerNet  Corporation  to  be  its  interactive 
EBB  providers. 

U-TOS  further  states  that  copies  of 
the  filing  have  been  served  on  all  = 
affected  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  withJRule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211  and  385.214.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  12, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proteslants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-24993  Filed  10-7-94:  8:45  am] 
BILLINO  COOe  t717-01-M 


[Docket  No.  CP94-823-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notica  of  Application 

October  4. 1994. 

Take  notice  that  on  September  30, 
1994.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300, 
200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  filed  an  application  with 
the  Commission  in  Docket  No.  CP94- 


I  58  FERC1 61.344  (1992). 


(23-000  pursuant  to  Section  7(c)  of  the 
'Jatural  Gas  Act  (NGA)  for  authorization 

0  amend  the  authorization  granted  in 
)ocket  No.  CP91-1897-000 » by  adding 

1  new  receipt  point  and  reassigning 
latural  gas  volumes  delivered  at  various 
eceipt  points  used  to  transport  gas  for 
Jorthem  States  Power  Company  (NSP), 
ill  as  more  fully  set  forth  in  the 
ipplication  which  is  open  to  the  public 
or  inspection. 

Williston  Basin  proposes  to  add  the 
txistiag  Bowdoin — ^KNE  Whitewater 
exchange  receipt  point  in  Phillips 
:ounty.  Montana,  to  its  FERC  Rate 
;ched'ule  X-13  for  service  to  NSP 
luring  the  months  of  November  through 
>1arch  each  year.  Williston  Basin  would 
leliver  gas  received  at  the  Bowdoin — 
CNE  Whitewater  Exchange  receipt  point 
o  NSP  at  the  existing  Mapleton  NSP 
lelivery  point  in  Cass  County,  North 
)akota. 

Williston  Basin  also  proposes  to 
eassign  portions  of  the  currently 
sffective  transportation  Maximum  Daily 
Receipt  Quantity  (MDRQ)  under  Rate 
Jchedule  X-13  fiom  the  Little  Knife 
'lant  in  Billings,  North  Dakota,  and  the 
.ignite  Plant  in  Burke  County.  North 
Dakota,  to  the  Bowdoin — KNE 
Vhitewater  Exchange  receipt  point 
luring  the  November-March  winter 
leating  season.  Williston  Basin  would 
eceive  500  dekatherms  at  the  proposed 
Jowdoin — KNE  Whitewater  Exchange 
eceipt  point  during  the  heating  season 
md  zero  during  the  April-October 
lummer  season.  Williston  Basin  would 
ilso  receive  2,250  dekatherms  during 
he  winter  heating  season  and  2,500    . 
lekatherms  during  the  summer  season 
it  the  Little  Knife  Plant  receipt  point, 
hiring  the  winter  heating  season, 
(Villiston  Basin  would  receive  1,000 
lekatherms  at  the  Lignite  Plant  receipt 
Joint  and  1,250  during  the  summer 
;eason. 

Williston  Basin  would  not  construct 
ind  operate  any  new  facilities  to 
mplement  this  proposal. 

Any  person  desiring  to  be  heard  or  to 
nake  any  protest  with  reference  to  said 
ipplication  should  on  or  before  October 
11. 1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
)rotest  in  accordance  with  the 
equirements  of  the  Commission's  Rules 
)f  Practice  and  Procedure  (18  CFR 
i85.211  or  385.214)  and  the  Regulations 
inder  the  NGA  (18  CFR  157.10).  All 
jrotest  filed  with  the  Commission  will 
}e  considered  by  it  in  determining  the 
ippropriate  action  to  be  taken  but  will 
lot  serve  to  make  the  protestants  parties 
o  the  proceeding.  Any  person  wishing 


to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williston  Basin  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  94-24994  Filed  10-7-94;  8:45  am) 
BILLING  COOE  6717-01-M 


Office  of  Hearings  and  Appeals   ' 

Cases  Filed  During  the  Week  of  August 
26  Through  Septemt)er  2, 1994 

During  the  Week  of  August  26 
through  September  2. 1994.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  September  30, 1994. 
Richard  W.  Dugan. 

Acting  Director.  Office  of  Hearings  and    . 
Appeals. 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  August  26  through  Septernber  2. 10941 


Dale 


Aug.  24, 1994 


Aug.  29. 1994 
Do  ......... 

Do 


Name  and  location  of  applicant 


Consullec,  Bowie,  Maryland 


Lane's  Service,  Inc.,  Lavina,  Montana  .... 

Stantwrry  OU  Co.,  Irw..  Dade  City,  Flor- 
ida 

Wes-Pet.  Inc.,  New  Orleans,  LA 


Case  No. 


LFA-0415 .. 


LEE-0158 
LEE-0157 

LEE-0156 


Type  of  subowaion 


Appeal  of  an  infomation  request  denial.  If  granted:  The  April 
5.  1994  Freedom  of  Information  Request  Denial  issued  by 
the  Office  of  Hearings  and  Appeals  would  be  rescincted 
aidConsiitec  wouW  receive  access  to  a  copy  of  Ihe  basic 
contract  and  modifications  lor  Coctrad  Ntmber  DE- 
AC01-93DP40003. 

Exception  to  the  reporting  requirements.  If  grarted:  l.ane's 
Service,  Inc.  would  not  be  required  to  file  Form  EIA-728B 

Exception  to  the  reporting  requirements.  If  granted: 
Stanberry  OH  Co.,  Inc.  would  not  be  required  to  file  Form 
EIA-782B. 

ExcepCon  to  ttie  reporting  requiremente.  If  granted:  Wes-Pet, 
Inc.  would  not  be  required  to  file  Form  EIA-782B 
ReseHers'/Retaflers'  Monthly  Petooteum  Product  Sales 
RcporL" 


Refund  Applications  Received 


Date 
received 

Name  of  refund 

proceeding/name 

of  refund 

application 

Case  No. 

8/30/94 

Bray  Terminals, 
Inc 

RF339-?0 

8/30/94 

Ecolab  Inc 

RF351>28 

arsom 

J.W.  Fintey,  Inc 

RC272-252 

[PR  Doc.  94-25065  Filed  10-7-94;  8:45  am) 
BILUNQ  OOOC  MCO-OI-P 


ENVIRONMENTAL  PROTECllON 
AGENCY 

[FRL-608e-7J 

Agency  Information  Collection 
Acthrlties  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  November  10. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  informatibn,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

r/Z/e.- Notification  of  Substantial  Risks 
Under  section  8(e)  of  the  Toxic 
Substances  Control  Act  (TSCA).  (EPA 


ICR  No.:  0794.06;  OMB  No.:  2070- 
0046).  This  is  a  request  for  extension  of 
the  expiration  date  of  a  currently 
approved  collection. 

Abstract:  Under  section  8{e)  of  TSCA, 
chemical  manufacturers,  importers, 
processors,  and  distributors  must 
immediately  inform  EPA  when  they 
obtain  information  which  indicates  that 
their  product(s)  may  present  a 
substantial  risk  of  injury  to  health  or  the 
environment.  Section  8(e)  of  TSCA  is  an 
important  and  useful  tool  for  early 
warning  and  the  identification  of  new 
substantial  risks  posed  by  exposure  to 
chemical  substances.  The  EPA  and  other 
Federal  agencies  use  this  information  to 
determine  and  control  chemical  risks. 

Burden  Statement:  The  annual  pubUc 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  21 
hours  per  initial  section  8(e)  submission 
and  4  hours  per  follow-up/supplemental 
section  8(e)  submission.  EPA  experience 
has  shown  that  approximately  2.2 
follow-up/supplemcntal  section  8(e) 
submissions  are  received  on  a  yearly 
basis  per  initial  submission.  This 
estimate  includes  the  time  needed  to 
review  instructions,  gather  and  submit 
the  data  needed,  and  complete  and 
review  the  collection  of  information. 

Respondents:  Chemical 
manufacturers,  importers,  processors, 
and  distributors. 

Estimated  No.  of  Respondents:  450. 

Estimated  No.  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,400  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  .SW., 

Washington,  DC  20460. 


and 

Matthew  Mitchell.  Office  of 
Management  and  Budget,  Office  of 
biformation  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington.  DC 
20503. 

Dated:  October  4, 1994. 
Paul  Lapsley, 

Director.  Regulatory  Management  Dirision. 
IFR  Doc.  94-25062  Filed  10-7-94;  8:45  ami 

BituNO  coot  WW  as  r 


[FRL-€0e8-«] 

Technical  Corrections  on  Addttionai 
Data  Availat>le  on  Cement  Kiln  Oust 
Waste  Studied  in  the  Report  to 
Congress  on  Cement  Kiln  Dust 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  corrections  to  data 
available  forcommoit  in  RCRA  Docket 
No.  F-«4-RC2A-FFFFF  and  extension 
of  comment  period  on  corrected 
materials. 


summary:  This  notice  aimounoes  the 
availability,  for  pubUc  inspection  and 
comment,  of  corrections  to  certain 
portions  of  data  recently  made  available 
for  public  comment  (see  59  FR  47133- 
47135,  September  14. 1994),  pertinent  to 
additional  assessments  of  potential  risks 
from  cement  kiln  dust  waste.  This 
Notice  also  extends  the  period  for 
public  comment  on  the  corrected 
materials.  Specifically,  these  corrections 
pertain  to  Pages  1-19  through  1-30  and 
Attachment  1-4  of  Section  1  of  the 
Technical  Background  Document  on 
Human  Health  and  Environmental  Risk 
Assessment  in  Support  of  the 
Regulatory  Determination  on  Cemrnt 
Kiln  Dust,  Section  1  being  titled 
"Expanded  Risk  Assessment  for  the 
Onsite  Management  of  Cement  Kiln 
Dust."  This  Tc«:hnical  Bati.ground 
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Document  is  Number  S0019  in^CRA 
Docket  No.  F-94-RC2A-FFFFF.  The 
corrected  materials,  in  the  fonn  of 
substitute  pages  1-19  (revised)  through 
1-30  (revised)  and  Attachment  1-4 
(revised),  have  been  placed  in  RCRA 
Docket  No.  F-94-RC2A-FFFFF  as 
docket  entry  No.  S0019.A,  and  have  also 
been  placed  in  EPA's  Superfund 
electronic  bulletin  board  (CLU-IN). 

There  were  five  general  errors  in  the 
CKD  human  health  risk  assessment 
materials  which  need  to  be  corrected. 
They  include: 

— Fixing  a  "rounding"  error  which 
inadvertently  assigned  all  facilities 
into  a  risk  category  one  order  of 
magnitude  higher  than  estimated. 
— Revising  risk  results  for  5  sites  to 
represent  "best-estimate"  results.   • 
(High-end  risk  estimates  were 
inadvertently  used.) 
— Revised  risk  estimates  for  two  sites 
located  near  lakes.  The  dilution 
capacity  of  the  two  lakes  is  actually 
orders  of  magnitude  greater  than  what 
was  used  in  the  original  material 
announced  in  the  September  14, 1994, 
notice. 
— Revised  risk  estimates  for  14  sites  for 
which  we  did  not  have  constituent 
concentrations.  In  the  original 
document,  risk  estimates  assumed 
95th  percentile  concentrations  for 
metals.  In  the  revised  tables,  if  risk  at 
the  sites  could  not  be  determined  as 
negligible  using  the  95lh  percentile, 
then  risk  at  the  sites  are  listed  as 
"unknown"  rather  than  estimating  the 
•    risk  using  the  95th  percentile 

assumption. 
— Add  the  results  of  the  aquatic 
pathway  exceedances  of  constituent 
concentrations  as  defined  in  the 
Ambient  Water  Quality  Criteria 
(AWQC).  These  were  calculated  but 
inadvertently  left  out  of  the  previous 
document.  They  represent  a  risk 
element  not  included  in  the  previous 
edition.  The  AWQC  exceedance 
results  is  a  new  subsection  inserted  at 
the  end  of  the  revised  results 
subsection. 
DATES:  Because  of  these  corrections,  the 
Agency  is  extending  the  comment 
period  pertaining  to  Section  1  and 
Attachments  to  Section  1  of  the 
Technical  Background  Document  on 
Human  Health  and  Environmental  Risk 
Assessment,  only,  until  November  10, 
1994.  The  Agency-is  not  reopening  the 
comment  period  on  the  Report  to 
Congress  on  Cement  Kiln  Dust,  nor  is  it 
extending  the  comment  period  on  any 
other  sections  of  the  Technical 
Backgroimd  Document  on  Human 
Health  and  Environmental  Risk 
Assessment  or  any  other  materials 


Federal  Rggjgter  /  Vol.  59.  No.  195  /  Tuesday.  October  11.  1994  /  Notices 


51441 


aoticed  for  comment  in  59  FR  47133-35 
IS  contained  in  RCRA  Docket  No.  F-94- 
IC2A-FFFFF.  As  indicated  in  the 
jrevious  noticoi  because  of  the  Agency's 
:ommitment  to  make  a  regulatory 
determination  by  January  31, 1995,  no 
extensions  will  be  granted  except  as 
iescribed  in  this  notice. 
\OORESSES:  Those  persons,  companies 
3r  organizations  intending  to  submit 
:omments  for  the  record  must  send  an 
}riginal  and  two  copies  to  the  following 
address:  RCRA  Docket  Information 
Center  (5305),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  Please  place  the 
docket  number  F-94-RC2A-FFFFF  on 
^our  comments. 

The  additional  data  are  available  for 
jublic  inspection  at  the  RCRA  docket. 
101  M  Street  SW.,  Washington,  DC, 
?oom  M2416,  2nd  floor.  Waterside 
^all.  Docket  hours  are  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except  Federal 
lolidays.  In  order  to  view  the  docket, 
ilease  call  (202)  260-9327  to  make  an 
ippointment.  Comments  on  the  new 
data  will  be  accepted  through  [insert 
date  30  days  from  date  of  publication). 

Corrections  to  the  doaunent  placed  in 
iie  docket  for  this  notice  are  also 
ivailable  in  electronic  format  from 
iPA's  Superfund  electronic  bulletin 
)oard  (CLU-IN).  The  file  name  is 
CKD5.ZIP  located  in  file  area  #6  (RCRA/ 
superfimd/UST).  The  data  nuAiber  is 
301)  589-8366;  the  voice  number  for 
lelp  in  using  the  CLU-IN  bulletin  board 
s  (301)  589-8368.  Modem  settings  are 
"J-d-l  (parity,  data  bits  and  stopbit, 
respectively),  and  data  transmission  rate 
Lip  to  9600  bps. 

POfl  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline  at  (800)  424-9346  or 
202)  260-3000;  for  technical 
nformation  contact  Bill  Schoenborn 
5302W),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
X:  20460,  (703)  308-8483. 

Dated:  October  3. 1994. 
Elliott  P.  Laws, 

Assistant  Administrator. 
FR  Doc.  94-25060  Filed  10-7-94;  8:45  am) 
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National  Environmental  Justice 
Advisory  Council;  Notification  of 
>ubiic  Advisory  Committee  Meeting(s); 
Open  Meeting(s) 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463.  notice  is  hereby  given  that  the 
Mational  Environmental  Justice 
Advisory  Coiqfcil  (NEJAC)  and  four 


subcommittees  will  meet  on  the  dates 
and  times  described  below.  All  times 
noted  are  Eastern  Standard  Time.  All 
meetings  are  open  to  the  public.  Due  to 
limited  space,  seating  at  meetings  will 
be  on  a  first-come  basis.  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  below.  Documents  that  are  subject 
of  NEJAC  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  fi-om  the  NEJAC.  The 
meetings  will  occur  at  the  Hyatt 
Regency  Hotel  at  Dulles  International 
Airport,  2300  Dulles  Comer  Blvd., 
Hemdon.  Virginia  22071,  703/713- 
1234,  FAX:  703/713-3406. 

The  full  NEJAC  will  meet  Tuesday. 
October  25,  from  9-9:30  a.m., 
Wednesday,  October  26,  from  9  a.m.  to 
6:30  p.m..  and  Thiu^day,  October  27, 
from  9  a.m.  to  3  p.m.  to  discuss  the  role 
of  the  FACA,  follow-up  on  pending 
items  from  the  August  meeting,  EPA's 
Proposed  Environmental  Justice 
Strategy,  and  receive  public  comments 
from  11-12  and  6-7:30  on  Wednesday, 
October  26.  The  full  NEJAC  will  meet 
with  the  Environmental  Justice 
Interagency  Working  Group 
Subcommittee  on  Policy  Coordination 
on  Thursday.  October  27,  from  9-11 
a.m.  The  four  subcommittees  named 
below  will  meet  Tuesday,  October  25, 
from  9:30  a.m.  to  6  p.m. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  the 
meeting(s)  should  contact  Dr.  Clarice 
Gaylord  or  Linda  K.  Smith  no  later  than 
October  21, 1994  in  order  to  have  time 
reserved  on  the  agenda.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  five  minutes.  Written  comments 
received  by  July  25, 1994  may  be  mailed 
to  the  NEJAC  prior  to  the  meeting; 
comments  received  after  that  date  will 
be  provided  to  the  Coimcil  as  logistics 
allow.  Written  comments  of  any  length 
(at  least  35  copies)  should  be  provided 
to  the  Committee  no  later  than  October 
21. 1994.  They  should  be  sent  to  Office 
of  Environmental  Justice  (3103),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Telephone  number  is  (202)  260-6357  or 
FAX  (202)  260-0852. 

(1)  Waste  and  Facility  Siting 
Sul>conunittee  Meeting — Octolier  25, 
1994, 9:30-6 

The  Waste  and  Facility  Siting 
Subcommittee  (WFSS)  of  the  National 
Environmental  Justice  Advisory 
Committee  (NEJAC)  will  hold  its 
meeting  on  October  25, 1994,  from  9:30 
a.m.  to  6:00  p.m.  on  Tuesday.  Location 
of  this  meeting  will  be  the  Hyatt 
Regency  at  Dulles  International  Airport, 


2300  Dulles  Comer  Blvd..  Hemdon. 
Virginia  22071.  In  this  meeting,  the 
ma)or  topic  will  be  to  develop 
recommendations  concerning  the  Office 
of  Solid  Waste  and  Emergency  Remedial 
Response's  Environmental  Justice  Task 
Force  Draft  Final  Report.  The  WFSS  also 
intends  to  initiate  discussion  and  solicit 
input  on  incorporating  enviromnental 
justice  concerns  into  facility  siting 
criteria;  addressing  public  health  issues 
in  highly  impacted  communities;  and 
linking  environmental  cleanup  and 
economic  development  in  impacted 
communities.  The  meeting  is  open  to 
the  public  and  seating  will  he  available 
on  a  first-come  basis. 

Any  member  of  the  public  wisiiing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Ms.  Jan  Young,  Designated  Federal 
Official,  OSWER,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460,  by  telephone  at 
(202)  260-1691,  Fax  at  (202) 260-6606. 

(2)  Enforcement  Sobcommittee  (ES) 
Meeting— October  25, 1994.  9:30-6 

The  Enforcement  Subcommittee  (ES) 
of  the  National  Environmental  Justice 
Advisory  Council  (NEJAC)  will  conduct 
a  meeting  on  Tuesday,  October  25, 1994 
from  9:30  a.ra.  to  6:00  p.m.  on  Tuesday, 
at  the  Hyatt  Regency  Hotel  at  Dulles 
International  Airport,  2300  Dulles 
Comer  Blvd..  Hemdon.  Virginia  22071. 
In  this  meeting,  the  ES  intends  to 
continue  discussions  on  the  activities  of 
the  Office  of  Enforcement  and 
Compliance  Assurance's  draft  strategy 
on  Environmental  Justice  and 
recommend  actions  for  EPA  to  address. 
The  meeting  is  open  to  the  public  and 
seating  will  be  available  on  a  first-come 
basis. 

Any  member  of  the  pubUc  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Ms.  Sherry  Milan.  Designated  Federal 
Official,  Office  of  Enforcement  and 
Compliance  Assurance,  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW,  Washington,  DC  20460, 
by  telephone  at  (202)  260-9807.  Fax  at 
(202)  260-9437. 

(3)  Health  and  Research  Subcnmmittee 
Meeting— October  25, 1994,  9:30-6 

The  Health  and  Research 
Subcommittee  (HRS)  of  the  National 
Environmental  Justice  Advisory  Cojmcil 
(NEJAC)  will  conduct  a  meeting  on 
Tuesday,  Octotier  25, 1994,  from  9:30 
a.m.  to  6:00  p.m.  at  the  Hyatt  Regency 
Hotel  at  Dulles  International  Airport, 
2300  Ehilles  Comer  Blvd.,  Hemdon, 
Virginia  22071,  703/713-1234.  At  this 
meeting,  the  HRS  intends  to  discuss  and 
finalize  the  draft  EJ  research  definition; 


discuss  draft  EJ  research  strategy;  and 
discuss  future  research  needs  in  support 
of  environmental  justice.  HRS  will  also 
evaluate  and  recommend  options  on  the 
U.S.  Environmental  Protection  Agency's 
overall  research  priorities  and  science 
policy  setting  as  it  relates  to 
environmental  justice.  The  meeting  is 
open  to  the  public  and  seating  will  be 
available  on  a  first-come  basis. 

Any  member  of  the  public  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Mr.  Lawrence  Martin,  Designated 
Federal  Official,  Office  of  Research  and 
Development.  U.S.  Environmental 
Protection  Agency.  401  M  Street,  S.W.. 
Washington.  D.C  20460,  by  telephone  af 
(202)  260-0673,  Fax  at  (202)  260-0507. 

(4)  Public  Participation  and 
Accountability  Subcommittee 
Meeting— October  25, 1994,  9:30-6 

The  Public  Participation  and 
Accountability  Subcommittee  (PPAS)  of 
the  National  Environmental  Justice 
Advisory  Council  (NEJAC)  will  hold  its 
meeting  on  Tuesday,  October  25,  1994, 
from  9:30  a.m.  to  6:00  p.m.  at  the  Hyatt 
Regency  Hotel  at  Dulles  International 
Airport,  2300  Dulles  Comer  Blvd., 
Hemdon,  Virginia  22071,  Phone  703/ 
713-1234.  In  this  meeUng.  the  PPAS 
intends  to  discuss  its  relationship  with 
the  Interagency  Outreach  Task  Force, 
the  Executive  Order  as  it  applies  to 
pubUc  involvement  of  affected 
communities,  and  the  general  focus  of 
the  NEJAC  concerning  public 
participation  and  outreach.  To  this  end, 
the  Subcommittee  will  explore  the 
creation  of  business  and  industry, 
stakeholder  and  other  types  of  public/ 
private  partnerships  to  address 
environmental  justice  concems.  The 
meeting  is  open  to  the  public  and 
seating  will  be  available  on  a  first-come 
basis. 

Any  member  of  the  public  wishing 
further  information,  such  as  proposed 
agenda  on  the  meeting,  should  contact 
Mr.  Bob  Knox,  Designated  FiMJeral 
Official,  Office  of  EnviroDr/«.:fal  Justice, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S.W.,  Washington,  D.C. 
20460.  by  telephone  at  (202)  206-6357, 
Fax  at  (202) 260-0852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  NEJAC  Charter  are 
available  upon  request.  Please  contact 
the  Office  of  Environmental  Justice 
(3103),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460, 1-800-962- 
6215.  For  hearing  impaired  individuals 
or  non-English  speaking  attendees 
wishing  to  make  arrangements  for  a  sign 
language  or  foreign  language  interpreter, 


please  call  or  fax  Kathy  Addey  at  (703) 
934-3293  or  (703)  934-9740  (fax). 

Dated:  October  4, 1994. 
dance  E.  Gaylsrd, 

Designated  Federal  Official,  National 
Environmental  fustice  A  dvisory  Council. 
(FR  Doc.  94-25061  FUed  10-7-94;  8:45  ami 


FEDERAL  MARITIME  COMMSSION 

Security  for  the  Protection  of  the 
Public;  Indemnification  of  Passengers 
for  Nonpertomiance  of  Transportation; 
Issuance  of  Certificate  (Perfonnance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
PubUc  Law  89-777  (46  U.S.C  817{eJ) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CF.R. 
Part  540,  as  amended: 
American  Classic  Voyages  Company, 

Two  North  Riverside  Plaza,  Suite  600, 

Chicago,  Illinois  60606.' 
Vessels:  Delta  Queen  and  Mis.sis.sippi 

Queen. 

Dated:  October  4, 1994. 
Joseph  C  Polking. 

Secretary. 

jFR  Doc  94-25020  Filed  16-7-94;  »:4»  ami 
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Security  for  the  Protection  of  the 
Public;  Financial  Responsibility  to 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liabihfy  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and'the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CF.R. 
part  540,  as  amended: 
American  Classic  Voyages  Company, 
Two  North  Riverside  Plaza,  Suite  600 
Chicago,  Illinois  60606 
Vessels:  DELTA  QUEEN  and 

MISSISSIPPI  QUEEN 
Great  Hawaiian  Properties  Corporation 
(d/b/a  American  Hawaii  Cmises), 
Great  Constitution  Ship  Co.,  Great 
Hawaiian  Cruise  Line,  Inc.  and 
American  Classic  Voyages  Co..  Two 
North  Riverside  Plaza,  Suite  600. 
Chicago,  Illinois  60606 
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Vessel:  CONSTITUTION 

Great  Hawaiian  Properties  Corporation 
(d/b/a  American  Hawaii  Cruises), 
Great  Independence  Ship  Co.,  Great 
Hawaiian  Cruise  Line,  Inc.  and 
American  Classic  Voyages  Co.,  Two 
North  Riverside  Plaza,  Suite  6Q0, 
Chicago,  Illinois  60606 

Vessel:  INDEPENDENCE 
Dated:  October  4, 1994. 

loseph  C  Polking. 

Secretary. 

IFR  Doc.  94-25021  Filed  10-7-94;  8:45  ami 
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Ocean  Freight  Forwarder  License 
Applicants    - 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the^ 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  follovtring  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Dutch  F  &  F.  Inc.,  7600  SVV  94th  Ave., 

Miami,  FL  33173,  Officers:  Frits  Rose, 

President,  Gail  A.  Garcia-Mendoza. 

Asst.  Secretary 
Ocean  Trade  International,  Inc.,  9600 

N\V  25th  Street,  #2-D,  Miami.  FL 

33172.  Officer:  Ana  Blanco,  Vice 

President 
FCH  International  Enterprises,  Inc., 

8227  NW  68th  Street,  Miami,  FL 

33166,  Officer:  Fernando  Chukuong. 

President 
E&S  Shipper  Inc..  1201  Broadway.  Suite 

806,  New  York,  NY  10001.  Officers: 

Miguel  Eskola.  President,  Nelson 

Solano,  Vice  President 
Express  Ocean  Freight  Unlimited,  Inc.. 

182-17  150th  Street.  Jamaica.  NY 

11413-4010.  Officers:  David  Marx, 

President,  Ronald  Marx.  Vice 

President 
Worldwide  Express,  Inc..  2000  Nortb 

Loop.  #203.  Mailstop  #23.  Lester.  PA 

19113.  Officer:  Joyce  A.  Thompson, 

Director 
The  Maust  Corporation,  1762  6th.Ave.. 

Seattle,  VVA  98124.  Officers:  Norman 

H.  Maust.  CEO.  Q.  Patrick  Cohn. 

President.  Gary  J.  Dennis.  E.xec.  Vice 

President 

Dated:  October  4. 1994. 

By  the  Federal  Maritime  Commission. 
loseph  C.  Polking, 
Secretaty: 
IFR  Doc.  94-24942  Filed  10-7-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  August 
16, 1994 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  August  16, 1994.* 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  the  pace  of 
economic  expansion,  though  still 
substantial,  may  have  moderated 
somewhat  recently,  while  resource 
utilization  has  remained  at  high  levels. 
Nonfarm  payroll  employment  continued 
to  advance  at  a  robust  pace  in  July,  but 
the  civilian  unemployment  rate  edged 
up  to  6.1  percent — about  the  same  as  the 
average  for  the  second  quarter. 
Industrial  production  rose  appreciably 
over  Jime  and  luly.  Growth  in  consumer 
spending  has  slowed  in  recent  months, 
owing  in  part  to  constraints  on  the 
supply  of  motor  vehicles.  Housing  starts 
rose  in  July.  Orders  for  nondefense 
capital  goods  point  to  a  continued 
strong  expansion  in  spending  on 
business  equipment;  permits  for 
nonresidential  construction  have  been 
rising  as  well.  Business  inventories 
registered  a  large  increase  in  the  second 
quarter,  but  inventories  appeared  to 
have  remained  broadly  in  line  with 
sales.  The  average  nominal  deficit  on 
U.S.  trade  in  goods  and  services  was 
larger  in  April  and  May  than  the  average 
for  the  first  quarter.  Increases  in  broad 
indexes  of  consiuner  and  producer 
prices  have  remained  moderate  in 
recent  months,  apart  form  the  effect  of 
short-run  swings  in  volatile  food  and 
energy  components. 

Most  market  interest  rales  are 
unchanged  to  up  slightly  on  balance 
since  the  July  meeting.  The  trade- 
weighted  value  of  the  dollar  in  terms  of 
the  other  G-10  currencies  was 
unchanged  on  balance  over  the  inter- 
meeting  period. 

M2  and  M3  turned  up  in  July 
following  declines  on  average  in  both 
aggregates  over  May  and  June;  for  the 
year  Uirough  July,  M2  and  M3  grew  at 
rates  slightly  above  the  bottom  of  their 
ranges  for  1994.  Total  domestic  ~ 
nonfinancial  debt  has  continued  to 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  August  16, 1994, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  In  the  Board's 
annual  report. 


expand  at  a  moderate  rate  in  recent 
months. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  July 
reaffirmed  the  ranges  it  had  established 
in  February  for  growth  of  M2  and  M3  of 
1  to  5  percent  and  0  to  4  percent 
respectively,  measured  from  the  fourth 
quarter, of  1993  to  the  foiulh  quarter  of 
1994.  The  committee  anticipated  that 
developments  contributing  to  unusual 
velocity  increases  could  persist  during 
the  year  and  that  money  growth  within 
these  ranges  would  be  consistent  with 
its  broad  policy  objectives.  The 
monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  was 
maintained  at  4  to  8  percent  for  the  year. 
For  1995,  the  Committee  agreed  on 
tentative  ranges  for  monetary  growth, 
measured  from  the  fourth  quarter  of 
1994  to  the  fourth  quarter  of  1995,  of  1 
to  5  percent  for  M2  and  0  to  4  percent 
for  M3.  The  Committee  provisionally  set 
the  associated  monitoring  range  for 
growth  of  domestic  nonfinancial  debt  at 
3  to  7  percent  for  1995.  The  behavior  of 
the  monetary  aggregates  vdll  continue  to 
be  evaluated  in  the  light  of  progress 
toward  price  level  stability,  movements 
in  their  velocities,  and  developments  in 
the  economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  committee 
seeks  to  increase  somewhat  the  existing 
degree  of  pressure  on  reserve  positions, 
taking  account  of  a  possible  increase  in 
the  discount  rate.  In  the  context  of  the 
Committee's  long-run  objectives  for 
price  stability  and  sustainable  economic 
growth,  and  giving  careful  consideration 
to  economic,  financial,  and  monetary 
developments,  slightly  greater  reserve 
restraint  or  slightly  lesser  reserve 
restraint  would  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  modest  growth  in  M2 
and  M3  over  coming  months. 

By  order  of  the  Federal  Open  Mjrket 
Committee,  October  4. 1994. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
(FR  Doc.  94-25037  Filed  10-11-94;  8:45  am] 
BILLING  CODE  UIMI-F 


CNB  Bancshares,  Inc.,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nontianking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
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approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  ReguIaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  questicm  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  31, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  CNB  Bancshares,  Inc.,  Evansville, 
Indiana:  to  engage  de  novo  in  the 
activity  of  making  an  equity  investment 
as  a  limited  partner  in  the  Shelbyville 
High  Apartments,  Limited  Partnership. 
Shelbyville,  Indiana,  a  community 
development  project,  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Haugo  Bancshares,  Inc.,  Sioux 
Falls,  South  Dakota:  to  engage  de  novo, 
in  making,  acquiring,  and  servicing 
loans  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  4, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-25016  Filed  10-7-94:  8:45  am) 

BILUNQ  CODE  0210-01-^ 


Lowndes  Bancshares,  Inc.;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  apphed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a.  nonbanking 
activity  that  is  fisted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarcling  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  4. 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.VV.,  Atlanta.  Georgia 
30303: 

1.  Lowndes  Bancshares,  Inc.,  Hahira, 
Georgia;  to  acquire  Goldleaf 
Technologies,  Inc.,  Hahira,  Georgia,  and 
thereby  engage  in  expanding  its  data 


processing  and  transmission  services  to 
Puerto  Rico  and  Panama,  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  ReseAre 
System.  October  4, 1994. 
Jennifer  ].  |ohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-25017  Filed  10-7-94;  8  45  ami 

BILLING  CODE  6210-01-f 


John  Findley  Nelson.  Jr.,  et  al.;  Change 
In  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 

Companies 

The  notificanls  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  fiactors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Conunents  must  be  received 
not  later  than  October  31, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1.  John  Findley  Nelson,  Jr.,  Mount 
Dora,  Florida;  to  retain  13.2  percent  of 
the  voting  shares  of  UniSoutb,  Inc., 
Umatilla.  Florida,  and  thereby  indirectlv 
acquire  United  Southern  Bank. 
Umatilla,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Harold  P.  OConnell,  Jr.,  Uke 
Forest.  lUinois;  to  acquire  21.19  percent, 
for  a  total  of  24.66  percent,  of  the  voting 
shares  of  Mid-America  National 
Bancorp.,  Inc..  Chicago,  Illinois,  and 
thereby  indirectly  acquire  Mid-America 
National  Bank  of  Chicago,  Chicago. 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Ortober  4. 1994. 
|ennifer|.  lohnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-25019  Filed  10-7-94;  8:45  ami 

BILLING  CODE  621(M>1-F 


S1444 


Valley  Financial  Corporation,  et  aK; 
Formation  o<»  AcquieHiOA  by,  or 
Merger  of  Bank  HoUing  Companies 

,  The  compmy  ti^d  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Hokling  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  fiorth  in  section  3(c)  of  the  Act 
(12  U.S.a  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  tfauat, 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  hct  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
November  4, 1994. 

A.  Fedaral  Reserve  Bank  of 
RkhBMNirf  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  Presid«it)  701  East  Byrd  Street. 
Richmood,  Virginia  23261: 

1.  VaUey  Financial  Corporation, 
Roanoke,  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Valley 
Bank,  National  Association,  Roanoke, 
Virginia,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Community  Boncshares  of 
Mississippi,  Inc.,  Forest,  Mississippi;  to 
acquire  91.11  percent  of  the  voting 
shares  of  M  &  M  Bancorp,  Inc.,  Laurel, 
Mississippi,  and  thereby  indirectly 
acquire  Merchants  &  Manufacturers 
Bank  of  Ellisville,  Ellisville,  Mississippi. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  C.9.  Bank  Shares,  Inc.,  Russiaville, 
Indiana;  to  become  a  bank  holding 
-company  by  acquiring  100  percent  of 
the  voting  shares  Central  Bank  (in 
process  of  conversion  from  a  national 
bank  to  a  state  noD-member  bank, 
formerly  Central  National  Bank  of 
Howard  County),  Russiaville,  Indiana. 
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D.  Federal  Reserve  Bank  of 

Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avwiue, 
Minneapolis,  Minnesota  55480: 

LJ^orwest  Corpomtion,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Ken-Caryl  Investment 
Company,  Littleton.  Colorado,  and 
then^  indirectly  acquire  Ken-Caryl 
Bank.  Littleton.  Colorado. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
[^ity,  Missouri  64198: 

1.  HF  Limited  Partnership,  Marshall. 
Vlissouri;  to  become  a  bank  holding 
company  by  acquiring  49.85  percent  of 
he  voting  shares  of  Wood  &  Huston 
3ancoiporati(m.  Inc..  Marshall, 
^liissouri,  and  thereby  indirectly  acquire 
South  East  Missouri  Bank,  Cape 
jirardeeu,  Missouri,  Missouri  Southern 
Jank.  West  Plains,  Missouri,  and  Wood 
rluston  Bank.  Marshall.  Missouri. 

2.  Pioneer  Boncshares,  Inc.  ESOP, 
onca  Qty,  Oklahoma;  to  become  a 

>ank  holding  company  by  acquiring 
13.97  percent  of  the  voting  shares  of 
'ioneer  Bancshares,  Inc.,  Ponca  City, 
Oklahoma,  and  thereby  indirectly 
jcquire  Pioneer  Bank  and  Trust,  Ponca 
[)ity,  Oklahoma. 

3.  State  Bank  Employees  Stock 
Ownership  Plan,  Hoxie,  Kansas;  to 
jecome  a  bank  holding  company  by 
acquiring  45  percent  of  the  voting  shares 
)f  Prairie  State  Bancshares,  Inc.,  Hoxie, 
Cansas,  and  thereby  indirectly  acquire 
>tate  Bank.  Hoxie,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  4. 1994. 

lennifer  ].  Johnson. 

Deputy  Secretary  of  the  Board. 

FR  Doc.  94-25018  Filed  10-7-94;  8;45  am) 

ULUNG  CODE  tna-oi-F 


UMI 


DEPARTMENT  OF  HEALTH  AND 
■iUMAN  SERVICES 

Administration  for  Children  and 

amilies 

>residenf  s  Committee  on  Mental 
Retardation;  Notice  of  Meeting 

Agency  Holding  the  Meeting:  President's 
!x)nunitlee  on  Mental  Retardation. 

Time  and  Date:  Full  Committee  Meeting, 
November  17-18. 1994, 9:00  a.m.-5:00  p.m. 

Place:  Stouffer  Concourse  Hotel.  2399 
efferson  Davis  Highway.  Arlington,  Viigioia 
>2202. 

Status:  Meetings  are  open  to  the  public  An 
nterpreter  fcw  the  deaf  wil!  be  available  upon 
idvance  request.  All  locations  are  barrier 
iree. 

Matters  to  be  Considered:  The  Committee 
>lans  to  discuss  critical  issues  concerning 
irevenlion.  family  and  community  services. 


full  citizenship,  public  awareness  and  other 
issues  relevant  to  the  PCMR's  goals. 

The  PCMR:  (1)  Acts  in  an  advisoey  capacity 
to  the  President  and  tiie  Secretary  of  the 
Department  of  Health  and  Human  Services 
on  matters  relating  to  programs  and  services 
for  persons  with  mental  retardation;  and  (2) 
is  responsible  for  evaluating  the  adequacy  of 
current  practices  in  programs  for  the 
retarded,  and  reviewing  legislative  proposals 
that  affect  persons  with  mental  retardation. 

Contact  Person  for  More  Information:  Garv 
H.  Blumenthal.  Wilbur  J.  Cohen  Building, 
Room  5325,  330  Independence  Avenue,  S.VV., 
Washington,  D.C.  2G201-G001;  (202)  619- 
0634. 

Dated:  October  3. 1994. 

Gary  H.  Blame^haL 

Executive  Director,  PCMR. 

[FR  Doc.  94-25077  Filed  10-7-94;  8:45  am) 

BILLING  CODE  4t84-01-M 


Centers  for  Disease  Control  and 
Prevention 

Advisory  Council  for  the  Elimination  of 
Tuberculosis:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-4&3),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  council 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  (ACETT). 

Times  and  Dates:  8:30  am.-4:30  p.m., 
October  26, 1994.  8:30  ajn.-12  noon.  October 
27, 1994. 

Place:  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard,  Building  11, 
Room  1413,  Atlanta.  Georgia  30329. 

Status:  Open  to  the  pubtic,  limited  only  by 
the  space  available. 

Purpose:  This  council  advises  and  makes 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Assistant  Secretary 
for  Health,  and  the  EHrector.  CDC,  regarding 
the  elimination  of  tuberculosis.  Specifically, 
the  council  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities:  and  addresses  the  development 
and  application  of  new  technologies;  and 
reviews  and  extent  to  which  progress  has 
been  made  toward  eliminating  tuberculosis. 

Matters  to  be  Discussed:  Analysis  of 
participant  results  from  CDC  MDR-TB 
Performance  Evaluation  program;  TB  among 
immigrants  and  refugees:  Report  of  the 
Worki.ig  Group;  hmding/resources 
(including  National  faistitutes  of  Health 
research);  status  of  BCG  statement;  new 
tr?.ming  and  education  materials/activities; 
scatus  of  screening  statement;  statement  on 
the  foreign-bom;  twice  a  week  directly 
observed  therapy;  program  performance  and 
strategies  to  improve  local  programsy 
evaluation;  and  a  Morbidity  and  Mortality 
Weekly  Report  announcement  on  Rifater*. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Penon  for  Mote  Information: 
Samuel  W.  Dooley,  Jr..  M.D..  Acting 


Associate  Director  for  Science,  National 
Center  for  Prevention  Services,  and  Acting 
Executive  Secretary,  ACET,  1600  Clifton 
Road,  NE,  Mailstop  E-07,  Atlantic.  Georgia 
30333,  telephone  404/639-8006. 

Dated:  October  4, 1994. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and- 
Prevention  (CDC). 

(FR  Doc.  94-25140  Filed  10-7-94;  8:45  am) 
BILUNQ  CODE  4163-18-M 


National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  Pub.  L.  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  annoimces  the 
following  committee  meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Times  and  Dates:  1  p.m.-5  p.m.,  October 
26, 1994,  9  a.ra.-5  p.m.,  October  27, 1994,  9 
p.m.-l  p.m.,  October  28, 1994, 

Place:  Room  703A.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  committee  to  consider  reports  from  each 
NCVHS  subcommittee;  to  receive  reports 
from  offices  of  the  Department  of  Health  and 
Human  Services;  to  explore  information 
needs  for  health  reform;  and  to  address  new 
business  as  appropriate. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary. 
NCVHS,  NCHS.  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road. 
Hyattsville,  Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  October  4, 1994. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  94-25135  Filed  10-7-94;  8:45  am| 
BILLING  CODE  4ie3-18-M 


Food  and  Drug  Administration 
[Docket  No.  94N-0359] 

Drug  Export;  Acellular  Pertussis 
Vaccine,  Adsort}ed  (Monocomponent) 

AGENCY:  Food  and  I5rug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Connaught  Laboratories,  Inc.,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
Acellular  Pertussis  Vaccine,  Adsorbed 


(monocomponent)  to  the  Federal 
Republic  of  Germany. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 
Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
{HFM-660).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  301-594- 
1070. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Ad 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  biological  products  that  are 
not  currently  approved  in  the  United 
States.  SecUon  802(b)(3)(B)  of  the  Act 
sets  forth  the  requirements  that  must  be 
met  in  an  apphcation  for  approval. 
Section  802(b)(3)(C)  of  the  act  requires 
that  the  agency  review  the  application 
within  30  days  of  its  filing  to  determine 
whether  the  requirements  of  section 
802(b)(3)(B)  have  been  satisfied.  Section 
802(b)(3)(A)  of  the  Act  requires  that  the 
agency  publish  a  notice  in  the  Federal 
Register  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 
public  participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Connaught  Laboratories,  Inc.,  Rt.  611. 
P.O.  Box  187,  Swiftwater,  PA  18370,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
Acellular  Pertussis  Vaccine,  Adsorbed 
(monocomponent)  to  the  Federal 
Republic  of  Germany.  The  Acellular 
Pertussis  Vaccine,  Adsorbed 
(monocomponent)  is  use(>in  the 
primary  immunization  of  children  from 
the  15th  month  of  age  up  to  the  end  of 
the  5th  year  of  age  against  pertussis 
(whooping  cough)  and  as  a  fourth 
injection  (as  completion  of  primary 
immunization)  in  children  from  the 
15th  month  of  age,  having  already 
received  three  injections  of  a  whole  cell 
vaccine  against  pertussis.  The 
application  was  received  and  filed  in 
the  Center  for  Biologies  Evaluation  and 
Research  on  August  19,  1994,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 


to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket" 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  October  21. 
1994.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  September  9, 1994. 
lames  C.  Simnions, 

Acting  Director.  Office  of  Compliance,  Cunter 
for  Biologies  Evaluation  and  Research. 
[FR  Doc.  94-25079  Filed  10-7-94;  845  ami 

BILUNG  CODE  4160-01-P 


Termination  of  Temporary  Deferment 
of  Activities  Relating  to  Biologies 
Submissions  and  Notice  of  New 
Mailing  Address;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice;  correction, 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  September  23, 1994  (59  FR 
48895).  The  document  announced  the 
termination  of  temporary  deferment  of 
activities  relating  to  biologies 
submissions  and  the  new  mailing 
addresses  for  submissions.  The 
document  was  pubUshed  with  a 
typographical  error.  This  document 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  .\.  Elengold,  Center  for  Biologies 
Evaluation  Research  (HFM-11),  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448.  301-594-2000. 

In  FR  Doc.  94-23617,  appearing  on 
page  48895  in  the  Federal  Register  of 
September  23, 1994,  the  following 
correction  is  made:  On  the  same  page, 
in  the  second  column,  in  the  last 
paragraph,  in  the  fourth  line  from  the 
bottom  "549-5656"  is  corrected  the  read 
••594-5656". 
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Dated:  October  3, 1994. 
Willjam  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-2494a  Filed  10-7-94:  8:45  am) 

BILUNG  COOC  4ia*-»V-F 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
.  (Pub.  L.  92-463),  uinouncement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  months  of  November  and 
December  1994: 

Name:  Natiooal  Advison'  Councilpn 
Migrant  Health. 

Date  and  Time:  November  17-20, 1994 — 
9:00  a.m. 

Ptace:  Menger  Hotel.  204  Alamo  Ptaza,  San 
Antonio,  Texas  78205,  210/223-4351. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Council  is  charged  with 
advising,  consuhing  with,  and  making 
recommendations  to  the  Secretary  and  the 
Administrator.  Health  Resources  and 
Services  Administration,  concerning  the 
orguuzatioB.  operation,  selection,  and 
funding  of  Migrant  Health  Centers  and  other 
entities  under  grants  and  contracts  under 
section  329  of  the  Public  Health  Service  Act. 

Agfiada:  The  agenda  includes  an  overview 
of  Council  general  business  activities  and 
priorities;  Ote  development  of  1995  National 
Advisory  Council  on  Migrant  Health 
Reconunendations.  A  Public  Hearing  for 
Section  329  grantees  andother  organizations 
is  scheduled  for  Friday,  November  18, 1:30 
p.m.-5:30  p.m.,  and  a  Farmworker  Public 
Hearing  is  scheduled  ka  Saturday  Nov.  19, 
10:30  a.m.-5:0O  p.m.  at  the  above  hotel.  The 
Council  is  soliciting  oral  and  written 
comments  for  testimony;  specific  to  migrant/ 
seasonal  fumworlcer  health  and  migrant 
health  program  issues. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Helen 
Kavanagh,  Migrant  Health  Program.  Staff 
Support  to  the  National  Advisory  Council  on 
Migrant  Health.  Bureau  of  Primary  Care, 
Health  Resources  iiad  Services 
Administration.  4350  East  West  Highwav. 
Room  7A6-1.  Rockville.  Maryland  20857. 
Telephone  (301)  594-430. 
*         •         •         •         • 

A/omer  National  Advisory  Council  on 
Nurse  Education  and  Practice. 

Dote  and  Time:  December  8-«,  1994,  8:30 
a.m. 

Ploce:  Conference  Room  G,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Council  advises  the  Secretary 
and  Administrator,  Health  Resources  and 
Services  Administration,  concerning  general 
regulations  and  policy  matters  arising  in  the 
administratioa  of  the  Nurse  Shortage 
Reduction  and  Education  Extension  Act  of 
1988  (Pub.  L.  100-607). 


Agenda:  Agenda  items  for  the  meeting  will 
cover  announcements,  considerations  of 
minutes  of  the  previous  meeting,  the  reports 
of  the  Administrator,  Health  Resources  and 
Services  Administration,  the  Director,  Bureau 
of  Heahh  Professions,  the  Director,  Division 
of  Nursing  and  staff  reports.  The  Cotmcil  will 
also  meet  in  breakout  groups  to  discuss 
current  issues  related  to  nurse  education  and 
practice. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meeting  or  other 
relevant  information  should  write  or  contact 
R.  Margaret  Truax,  Executive  Secretary, 
National  Advisory  Council  on  Nurse 
Education  and  Practice,  Parklawn  Building, 
Room  9-36. 5600  Fishers  Lane.  Rockville, 
Maryland  20857.  Telephone  (301)  443-5786. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  October  4, 1994. 

Jacltie  E.  Baum. 

A  dvisory  Committee  Management  Officer, 
HRSA. 

IFR  Doc.  94-24947  Filed  10-7-94;  8:45  ami 

BILUNG  CODE  41«»-1S-P 
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National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Meetings 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  ^ven  of  the  meetings  of 
the  review  committees  of  the  National 
institute  on  Drug  Abuse  for  October 
1994. 

The  meetings  as  indicated  below  will 
be  open  to  the  public  for 
announcements  and  reports  of 
administrative^  legislative,  and  program 
devekqpment.  Attendance  by  the  public 
will  be  limited  to  space  available. 

As  indicated  below  in  accordance 
with  provisions  set  forth  in  section 
552b{c)(4)  and  552b(cK6).  title  5.  U.S.C. 
and  section  10(d)  of  PubUc  Law  92-463, 
these  meetings  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  on  the  dates  indicated 
}elow.  These  applications  and  the 
discussions  coitld  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
>efsonal  information  concerning 
ndividuals  associated  with  the 
applicatiMJs.  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  tiie  meetings  and 
rosters  of  committee  members  may  be 
abtained  from:  Ms.  Camilla  L.  Holland, 
'»JIDA  Committee  Management  Officer, 
Matiooal  Institutes  of  Health,  Parklawn 
Juitding,  Room  10-42,  5600  Fishers 
:.ane,  Rockville.  MD  20857  (Telephone: 
301/443-2755). 

Substantive  program  information  may 
}e  obtained  bma  the  contacts  whose 


UMI 


names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Pharmacology  I 
Research  Subcommittee,  Drug  Abuse, 
Biomedical  Research  Review  Committee. 

Meeting  Date:  October  11-12, 1994. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Closed:  8:30  a.m. ,  October  1 1 ,  to 
adjournment  on  October  12. 

Contact:  Syed  Husain,  Ph.D..  Room  10-42, 
Parklawn  Building,  Telephone  (301)  443- 
2620. 

Committee  Name:  Drug  Abuse 
Epidemiology  and  Prevention  Research 
Review  Committee. 

Meeting  Date:  October  11-12, 1994. 

P/occCrowne  Plaza  Holiday  Inn,  1750 
Rockville  Pike.  Rockville,  MD  20852. 

Open:  October  11,  8:30  a.m.  to  9  a.m. 
-   Closed:  9  a.m.,  October  11,  to  adjournment 
on  October  12. 

Contact:  Raquel  Crider,  Ph.D.,  Room  10- 
22,  Parklawn  Building.  Telephone  (301)  443- 
9042. 

Committee  Name:  Biochemistry  Research 
Subcommittee,  Drug  Abuse  Biomedical 
Research  Review  Committee. 

Meeting  Date:  October  11-13. 1994. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Open:  October  11,  8:30  to  9  a.m. 

Closed:  9  a.m.,  October  11,  to  adjournment 
on  October  13. 

Contact:  Rita  Liu.  Ph.D..  Room  10-42, 
Parklawn  Building,  Telephone  (301)  443- 
262a 

Committee  Nome:  Pharmacology  II 
Research  Subcommittee,  Drug  Abuse, 
Biomedical  Research  Review  Committee. 

Meeting  Date:  October  11-13, 1994. 

Place:  Bethesda  Marriott,  5151  Pooks  Hili 
Road,  Bethesda.  MD  20814. 

Open:  October  11,9  a.m.  to  9:30  a.m. 

Closed:  9:30  a.m.,  October  11.  to 
adjournment  on  October  13. 

Contact:  Gamil  Debbas,  Ph.D.,  Room  10- 
42,  Parklawn  Building,  Telephone  (301)  443- 
2620. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  persons  named 
.  above  in  advance  of  the  meeting. 

This  notice  is  being  pubhshed  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nimibers:  93.277,  Drug  Abuse 
Research  Sciantist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs.) 

Dated:  October  4. 1994. 
Susan  K.  Fddman. 
CommiUee  Management  Officer.  NIH. 
[FR  Doc.  »4-25095  Filed  10-7-94;  8:45  am) 
BILUMG  COOE  *UO-t\-m 


National  Institutes  of  Health 

Division  of  Research  Grar\ts;  Notice  of 
a  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amen'ded  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meeting: 

Purpose/Agenda: To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dote;  October  12, 1994. 

Time:  3:00  p.m. 

Place:  Hyatt  Regency  Hotel,  Bethesda,  MD. 

Contact  Person:  Dr.  Joseph  Kinun. 
Scientific  Review  Adininistrator.  5333 
Westbard  Ave..  Room  309,  Bethesda,  MD 
20892,  (301)  594-7257. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
f)atentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  difficulty 
of  coordinating  the  attendance  of  members 
because  of  conflicting  schedules.  . 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  &3.333,  93.337^  93.393- 
93.396,  93.837-93.844,  93.846-94.878, 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  October  4, 1994.  • 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

IFR  Doc.  94-25096  Filed  10-7-94:  8:45  am! 
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Public  Health  Service 
[GN#  2279] 

Request  for  Nominations  for  Voting 
Memt>ers  on  National  Vaccine 
Advisory  Committee 

AGENCY:  Public  Health  Service.  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  is  requesting 
nominations  to  fill  five  vacancies  on  the 
National  Vaccine  Advisory  Committee. 
The  Committee  advises  the  National 
Vaccine  Program  and  was  established  by 
Title  XXI.  SubUtle  I.  Sec,  2105  of  the 
Public  Health  Service  Act,  as  amended 
by  Pub.  L.  99-660,  The  National 
Vaccine  Injury  Compensation  Act  of 
1 986  (42  U.S.C.  300 AA-1  et  seq. ). 
DATES:  Nominations  are  to  be  submitted 
by  November  14, 1994. 


ADDRESSES:  All  nominations  for 
membership  should  be  sent  to  Jeannette 
R.  De  Lawter  (address  below). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jeannette  R.  De  Lavrter.  Committee 
Management  Specialist,  National 
Vaccine  Advisory  Committee,  National 
Vaccine  Program.  Office  of  the  Assistant 
Secretary  for  Health.  Rockwall  II 
Building,  Suite  1075.  5600  Fishers  Lane, 
Rockville.  MD  20857;  Telephone 
Number:  (301)  594-2277;  Fax  number: 
(301) 594-2999. 

SUPPLEMENTARY  INFORMATION:  The 
National  Vaccine  Program  is  requesting 
nominations  of  voting  members  for  five 
vacancies  on  the  National  Vaccine 
Advisory  Committee.  Nominated 
individuals  should  have  expertise  in 
vaccine  research  or  the  manufacture  of 
vaccines,  or  should  be  physicians, 
members  of  parent  organizations 
concerned  with  immunization, 
representatives  of  State  or  local  health 
agencies,  or  public  health  organizations. 
Members  will  be  invited  to  serve  four- 
year  terms. 

The  National  Vaccine  Advisory 
Committee  (1)  Studies  and  recommends 
ways  to  encourage  the  availability  of  an 
adequate  supply  of  safe  and  effective 
vaccination  products  in  the  United 
States,  (2)  recommends  research 
priorities  and  other  measures  the 
Director  of  the  Program  should  take  to 
enhance  the  safety  and  efficacy  of 
vaccines,  (3)  advises  the  Director  of  the 
Program  in  the  implementation  of 
sections  2102,  2103,  and  2104  of  the 
Public  Health  Service  Act,  and  (4) 
identifies  annually  for  the  Director  of 
the  Program  the  most  important  areas  of 
government  and  nongovernment 
cooperation  that  should  be  considered 
in  implementing  these  sections. 

In  keeping  with  normal  departmental 
pohcy,  nominees  generally  should  not 
currently  be  serving  on  another  DHHS 
advisory  committee,  although 
exceptions  will  be  considered. 
NOMINATION  PROCEDURES:  Any  interested 
person  may  nominate  one  or  more 
qualified  persons  for  membership  on  the 
National  Vaccine  Advisory  Committee. 
The  nominee  should  be  aware  of  the 
nomination,  willing  to  serve  as  a 
member  of  the  committee,  and  appear  to 
have  no  conflict  of  interest  that  would 
preclude  committee  membership.  A 
curriculum  vitae  of  the  nominee  should 
be  submitted  with  the  nomination. 

Dated:  October  3. 1994. 

Chester  A.  Robinson, 

Acting  Director,  National  Vaccine  Program 
Office.  . 

[FR  Doc.  94-25036  Filed  iO-7-94;  8:45  am) 
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National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  (NIH)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  59  FR  42066, 
August  16, 1994)  is  amended  to  reflect 
a  reorganization  within  the  National 
Center  for  Research  Resources  (NCRR) 
(HNR),  NIH.  The  reorganization  consists 
of  (1)  abolishing  Intramural  Research 
Resources  {HNR2)  and  Extramiu-al 
Research  Resources  (HNR3);  and  (2) 
realigning  the  remaining  NCRR 
substructure  to  indicate  their  correct 
organizational  level.  This  reorganization 
is  consistent  with  Administration 
objectives  related  to  the  National 
Performance  Review  (NPR)  and  the 
Continuous  Improvement  Program 
(CIP)— specifically,  streamlining, 
delayering,  and  decreasing  the  ratio  of 
supervisors  to  employees  in  accordance 
with  effective  management  practices. 

Section  NH-B.  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  National  Center  for 
Research  Resources  (HNR)  delete  the 
titles  and  functional  statements  for 
Intramural  Research  Resources  (HNR2) 
and  Extramural  Research  Resources 
(HNR3)  in  their  entirety  and  substitute 
the  following: 

Office  of  Science  and  Health  Reports 
(HNR12).  (1)  Serves  as  a  focal  point  for 
the  Center's  efforts  to  interpret  and 
disseminate  the  goals  and  results  of 
NCRR-supported  research  programs  and 
projects  to  the  biomedical  research 
community.  Congress,  other  specialized 
groups,  and  the  general  public;  (2) 
provides  answers  to  White  House, 
congressional,  and  pubhc  inquiries 
regarding  research  resources  and 
produces  materials  designed  to  facilitate 
these  responses;  (3)  provides  advice  and 
assistance  to  members  of  the  Center's 
scientific  and  administrative  staff 
engaged  in  research  and  program 
reporting;  (4)  serves  as  an  information 
source  for  NIH  personnel  carrying  out 
public  affairs  assignments  related  to 
NCRR  interests;  (5)  cooperates  with 
appropriate  voluntary  agencies  and 
professional  societies  in  planning  and 
producing  informational  materials  for 
specialized  groups:  and  (6)  provides 
responses  to  requests  under  the 
Freedom  of  Information  Act  and  the 
Privacy  Act.  and  advises  the  NCRR 
Director  on  matters  related  to  these 
Acts. 

Office  of  Grants  ad  Contracts 
Management  [HNR13).  (1)  Collaborates 
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in  the  formulation  of  NCRR,  NIH.  and 
PHS  policies  and  procedures  relating  to 
the  management  of  the  grant  and 
contract  programs;  (2)  interprets  and 
applies^NCRR.  NIH.  and  PHS  policies 
and  procedures  relating  to  the  business 
management  of  grants  and  contracts;  (3) 
provides  administrative  and  financial 
review  of  grant  applications  and 
contract  proposals  and  collaborates  with 
program  directors  in  grants  negotiation, 
award,  and  administration;  (4)  provides 
administrative  and  technical  support  in 
the  development,  execution,  and 
monitoring  of  grant  and  contract 
programs  including  budget  forecasting; 
(5)  maintains  liaison  with  grants  and 
contracts  management  staffs  in  other 
Institutes,  central  OD/NIH  offices,- 
grantees,  and  contractors;  and  (6) 
interprets  and  implements  new/revised 
administrative  policies/regulations 
affecting  the  overall  mission  of  the 
Center,  and  NIH  and  PHS  policies  and 
procedures  relating  to  the  management 
of  the  grant  and  contract  programs. 

Office  of  Administrative  Management 
(HNR14).  (1)  Plans  implements,  and 
evaluates  administrative  and 
management  services  and  support  to  the 
programs  and  activities  of  NCRR;  (2) 
provides  budgetary  support  for  budget 
formulation  and  execution;  (3)  provides 
personnel  management,  services,  and 
advice;  (4)  plans  and  operates  NCRR 
data  systems;  and  (5)  maintains  liaison 
with  the  Office  of  the  Director  (OD/ 
NIH). 

C^ice  of  Science  Policy  (HNR15).  (1) 
Advises  the  NCRR  Director  on  policy  * 
matters,  scientific  developments,  and 
other  relevant  issues  that  may  affect 
NCRR  programs  and  initiatives;  (2) 
assists  in  Ae  establishment  of  NCRR 
objectives  and  in  the  development  or 
modification  of  programs  to  meet  these 
objectives;  (3)  evaluates  the  performance 
and  impact  of  NCRR  programs  and 
related  PHS  programs  and  activities;  (4) 
acquires  data  and  performs  analyses  for 
use  in  NCRR  planning  and 
development;  (5)  coordinates  the 
presentation  of  the  Center's  plans  and 
reports;  (6)  conducts  the  Center's 
legislative  haison  activities;  and  (7) 
provides  staff  support  for  the  NCRR  ° 
Director. 

Office  of  Review  (HNR16).  ( 1 ) 
Provides  policy  direction  and 
coordination  for  the  plaiming  and 
execution  of  initial  scientific  and 
technical  reviews  conducted  within  the 
Center  involving  applications  for  grant 
and  contract  research;  (2)  supervises 
and  manages  NCRR-chartered 
committees  and  the  establishmenLof  ad 
hoc  review  committees  as  required;  (3) 
coordinates  the  identification  and 
selection  of  qualified  experts  to  serve  on 
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rev  lew  committees  and  assists  with  the 
rev  ew  of  grant  applications  and 
coi  tract  proposals  as  required;  (4) 
ser  /es  as  the  information  and 
co(  rdination  center  for  all  grant 
ap  ilications  and  contract  proposals 
pel  ding  review  by  the  Office;  (5) 
suj  ervises  scientific  review 
adi  linistrators  for  the  initial  scientific 
rev  ew  of  grant  proposals  reviewed 
wil  lin  NCRR;  (6)  coordinates  scientific 
rev  iew  activities  with  NCRR  program 
sta  f  and  the  Division  of  Research 
Gri  nts,  NIH;  and  (7)  maintains  uniform 
po  icies  and  procedures  governing  the 
tec  inical  review  of  grant  applications 
an(  contract  proposals  within  NCRR. 

/  iomedical  Engineering  and 
Ins  rumentation  Program  (HNR4).  , 
Coi  itributes  to  the  advance  of  NIH 
res  sarch  in  apphcations  of  engineering, 
ma  hematics,  and  the  physical  sciences 
to  I  le  solution  of  problems  in  biology 
an(  medicine  through:  (1)  Consultations 
an(  collaborations  with  NIH  scientists 
in  (  reas  such  as  measurement,  imaging, 
mathematical  modeling,  and  design  of 
spacialized  equipment;  (2)  research  and 
de\  elopment  of  theoretical  and 
exf  erimental  methods,  including  novel 
ins  rumentation;  and  (3)  technical 
suj  port  services  such  as  the  design, 
COI  struction,  modification,  repair,  sale, 
anc  lease  of  scientific  equipment. 

\  eterinary  Resources  Program 
(HI  IRS).  Contributes  to  the  advancement 
of  1 IIH  research  through  the  application 
of]  iboratory  animal  sciences  by:  (1) 
Coi  isultative  and  collaborative  inter- 
act on  with  NIH  intramural  researchers; 
(2)  jroviding  fully  characterized 
lab  )ratory  animal  models;  (3)  providing 
a  fi  11  range  of  professional  and 
tec  inical  support  services;  facilities, 
an{  other  resources  required  for 
lab  )ratory  animal  care;  and  (4) 
cor  ducting  independent  research  and 
del  elopment  in  the  field  of  laboratory 
ani  nal  science. 

I  fedical  Arts  and  Photography  Branch 
(Hi  fR6).  Contributes  to  the  advance  of 
Nil  I  research  by  providing 
conprehensive  visual  communications 
ser  aces  through:  (1)  Creating  products 
tha  visually  communicate  scientific 
dat  1,  research  accomplishments,  and 
NI^  programs  to  the  scientific 
community  and  the  general  public; 
an<  (2)  producing  pubhcations,  exhibits, 
an<  audio-visual  presentations  through 
a  v  iriety  of  services  including  design, 
graphics,  video  production,  medical 
illustration,  micro-  and  macro- 
phitography,  information  and  patient 
photography,  and  staff  assistance  in 
planning  and  coordination  of  visual 
coitimunication  needs. 

library  Branch  (NHR7).  Contributes  to 
the  advance  of  NIH  research  by 
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providing  comprehensive  research 
library  support  to  NIH  scientific, 
clinical,  and  management  programs 
through:  (1)  An  extensive  collection  of 
books  and  journals;  (2)  access  to 
computer  information  banks  (3)  staff 
assistance  and  consultation  in 
information  handling  and  retrieval;  (4) 
translation  of  foreign  research  reports; 
and  (5)  studies  to  explore  avenues  for 
scientific  communications  and 
dissemination  of  medical  research 
findings. 

Comparative  Medicine  Program 
(HNR8).  (1)  Plans,  develops.  ^ 
administers,  and  evaluates  a 
comprehensive  scientific  program 
utilizing  resource  grants,  resource- 
related  research  grants,  research 
contracts,  and  training  awards  to:  (a) 
Provide  access  to  non-human  primates 
for  biomedical  research  through 
Regional  Primate  Research  Centers,  (b) 
develop  and  support  shared  resources 
for  animal  models  of  human  disease/ 
processes;  (c)  reduce  disease  in 
laboratory  animal  colonies,  (d)  improve 
quality  of  institutional  animal  resource 
programs,  (e)  train  individuals  for  these 
activities,  and  (f)  foster  optimal 
standards  for  the  care  of  laboratory 
animals;  (2)  plans  workshops, 
conferences,  and  seminars  to  explore 
animal  research  resource  needs  of 
investigators;  and  (3)  serves  as  a  focal 
point  fqjNIH  interchange  with 
organizations,  institutions,  and 
individuals  concerning  the  use  of 
animals  in  biomedical  research. 

Research  Facilities  Improvement 
Program  (HNR9).  (1)  Plans,  develops, 
administers,  and  evaluates  a 
comprehensive  program  utilizing  grants 
and  contracts  for  the  repair,  renovation, 
modernization,  and  expansion  of 
biomedical  research-related  facilities 
and  the  purchase  of  associated 
equipment;  (2)  formulates  general 
policy,  administrative  procedures,  and 
parameters  within  which  the  program 
will  operate;  (3)  identifies  areas  where 
improved  facilities  would  produce  new 
knowledge  and  methods;  and  (4)  serves 
as  the  focal  point  for  interchange  with 
institutions  and  independent  research 
organizations  regarding  the  use  of  funds 
available  for  research  facilities 
improvement. 

General  Clinical  Research  Centers 
Program  (HNRB).  (1)  Plans,  develops, 
administers,  and  evaluates  a 
comprehensive  clinical  research 
program  utilizing  resource  grants, 
resource-related  grants,  and  research 
contracts  to:  (a)  Establish,  within  public 
or  private  institutions,  facilities  for 
quality-controlled  clinical  research  with 
patients;  (b)  stimulate  multi-disciplinary 
research;  and  (c)  provide  shared 


laboratory  resouices  to  facilitate 
technology  transfer  to  the  patient 
research;  (2)  formulates  general  policy, 
administrative  arrangements,  and 
scientific  considerations  within  which 
the  program  will  operate;  (3)  maintains 
management  and  scientific  liaison  with 
institutions  supported  through  the 
program;  (4)  plans  workshops, 
conferences,  and  seminars  to  identify 
clinical  resource  needs  for  scientists;  (5) 
provides  competitive  support  to  junior 
faculty  to  develop  a  cadre  of 
independent  cUnical  investigators  and 
(6)  coordinates  clinical  r*>soiut:e  support 
within  other  NIH  institutes  arid  centers. 

Biomedical  Research  Technology 
Program  (HNRC).  (1)  Plans,  develops, 
administers,  and  evaluates  a 
comprehensive  scientific  program 
utilizing  resource  grants,  resource- 
related  grants,  research  project  grants, 
and  research  contracts  to  support 
biomedical  computing,  biomedical 
structure  and  function,  biomedical 
characterization,  biomedical  image  and 
image  processing  resources,  and 
biomedical  engineering  resources:  (2) 
formulates  general  policy, 
administrative  arrangement,  and 
scientific  considerations  framework 
within  which  the  program  will  operate; 
(3)  plans  workshops,  conferences,  and 
seminars  to  identify  technologies  to  be 
modified  or  developed  as  tools  for 
biomedical  research;  and  (4)  serves  as  a 
focal  point  for  NIH  interchange  with 
organizations,  institutions,  and 
individuals  concerning  the  use  of 
technologies  in  biomedical  research. 

Biomedical  Research  Support 
Program  (HNRE).  (1)  Plans,  develops, 
administers,  and  evaluates  programs  for 
shared  research  resources,  and  resources 
for  underserved  populations;  (2)  plans, 
develops,  administers  and  evaluates 
programs  to  improve  science  education 
activities  and  the  Nation's  science 
literacy;  (3)  formulates  general  policy, 
administrative  arrangements,  and 
scientific  considerations  within  which 
the  programs  will  operate;  (4)  plans 
workshops,  conferences,  and  seminars 
to  explore  means  of  program 
development;  and  (5)  serves  as  the  focal 
point  for  NIH  interchange  with 
organizations,  institutions,  and 
individuals  concerning  these  programs. 

Research  Centers  in  Minority 
Institutions  Program  (HNRG).  (1)  Plans, 
develops,  administers,  and  evaluates  the 
Research  Centers  in  Minority 
Institutions  Program  utilizing 
competitive  institutional  resource  grants 
to  strengthen  the  research  environment 
in  predominantly  minority  educational 
institutions  which  offer  doctoral  degrees 
in  the  health  professions  or  the  sciences 
related  to  health;  (2)  formulates  general 


poUcy,  administrative  arrangements, 
and  scientific  considerations  within 
which  the  program  operates;  (3)  plans 
workshops,  conferences,  and  seminars 
to  identify  research  resource  needs^f 
institutions  development;  and  (4)  serves 
as  a  focal  point  for  NIH  interchange 
with  organizations,  institutions,  and 
individuals  concerning  the  Research 
Centers  in  Minority  Institutions 
Program. 

Biological  Models  and  Materials 
Research  Program  (HNRH).  (1)  Plans, 
develops,  administers,  and  evaluates  a 
comprehensive  scientific  program 
utilizing  research  grants,  cooperative 
agreements,  and  research  contracts  to: 
(a)  Develop  and  provide  cell  systems, 
lower  organisms,  and  non-biological 
systems  as  models  for  biomedical 
research,  (b)  provide  biological 
materials  serving  as  critically  important 
resources  to  the  biomedical  research 
community,  and  (c)  respond  to  requests 
&T)m  the  research  community  for 
support  of  needed  biological  materials 
and  biological  and  non-biological  model 
systems;  (2)  tracks  model  research 
systems  supported  by  NTH;  (3)  serves  as 
NIH's  focal  point  for  exchange  of 
information  concerning  the  use  of 
model  systems  in  biomedical  research 
with  individuals,  organizations,  and 
institutions;  (4)  collaborates  with  other 
NIH  components  to  support  biological 
materials  resources  of  critical 
importance  to  the  biomedical  research 
commimity;  (5)  plans  workshops, 
conferences,  and  seminars  to  explore 
research  resource  needs  of  scientists; 
and  (6)  formulates  general  policy, 
administrative  arrangements,  and 
scientific  considerations  within  which 
the  program  will  operate. 

Dated:  September  22. 1994. 
Harold  Vannus, 
Director,  NIH. 

[FR  Doc.  94-25011  Filed  10-7-94:  8:45  am] 
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National  institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  59  FR  42066, 
August  16. 1994)  is  amended  to  reflect 
the  reorganization  of  the  National 
Institute  of  General  Medical  Sciences 
(NIGMS)  (HNS)  as  foUows:  (1)  Estabhsh 
the  Office  of  Administrative 
Management  (HNS12):  Office  of 


Research  Reports  (HNS  13);  Office  of 
Program  Analysis  and  Evaluation 
(HNS14);  and  the  Office  of  Scientific 
Review  (HNS15);  and  (2)  establish  the 
Division  of  Pharmacology,  Physiology, 
and  Biological  Chemistry  {HNS2); 
Division  of  Genetics  and  Developmental 
Biology  (HNS3);  Division  of  Cell  Biology 
and  Biophysics  (HNS4);  Division  of 
Minority  Opportunities  in  Research 
(HNS5);  and  the  Division  of  Extramural 
Activities  (HNS6). 

Section  HN-B.  Organization  and 
Functions  is  amended  as  follows:  (1) 
Under  the  heading  National  Institute  of 
General  Medical  Sciences  (HNS),  insert 
the  following: 

Office  of  Administrative  Management 
(HNS12).  (1)  Advises  the  Director  on 
administrative  matters:  (2)  plans  and 
directs  management  functions  of  the 
Institute  including  financial 
management,  personnel  management, 
material  procurement,  office  services, 
management  anal^'sis,  and  reports  and 
statistics  relating  to  the  Institute's 
administrative  activities:  (3)  interprets, 
analyzes,  and  implements 
administrative  orders  and  management 
concepts  affecting  the  mission  of  the 
Institute;  and  (4)  maintains  and  operates 
data  collection,  processing,  and  retrieval 
systems  covering  all  aspects  of  NIGMS 
programs. 

Office  of  Research  Reports  (HNS  13). 
(1)  Plans  and  directs  the  preparation, 
utilization,  and  distribution  of  scientific 
and  technical  reports  and  summaries  of 
research  accomplishments  and  research 
support  to  the  biomedical  community 
and  specialized  interest  groups;  (2) 
responds  to  inquiries  form  Federal  and 
non-Federal  sectors  of  the  public 
concerning  activities  and  programs  of 
the  Institute,  and  develops  materials 
used  in  responding  to  such  inquiries:  (3) 
maintains  liaison  with  specialized 
groups  which  share  a  community  of 
interest;  collaborates  in  the 
development  of  health  education 
materials;  advises  the  Director  on 
probable  reaction  of  such  groups  to  the 
Institute's  decisions  on  program  and 
management  matters;  (4)  assures  that  the 
Institute  meets  the  requirements  of  the 
Freedom  of  Information  Act  and 
Departmental  and  NIH  regulations 
pertaining  thereto;  (5)  coordinates 
activities  of  the  Editorial  Review  Board 
and  assures  compliance  with  NIH  and 
Departmental  procedures  for  technical 
and  other  professional  meinuscripts  and 
speeches;  and  (6)  plajjs  and  coordinates 
the  interchange  of  research  findings  and 
knowledge  essential  to  the  development 
andprogress  of  the  Institute's  programs. 

Office  of  Program  Analysis  and 
Evaluation  (HNS14).  (1)  Advises  the 
Director  on  the  development,  analysis. 
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and  evaluation  of  the  Institute's 
programs;  (2)  advises  the  Director  and 
principal  staff  in  the  development  of 
strategic,  research,  and  operational 
program  plans  to  meet  the  long-range 
goals  and  immediate  objectives  of  the 
Institute,  and  provides  staff  support  to. 
and  liaison  writh  program  managers  in 
coordinating,  integrating,  and 
articulating  these  goals  and  strategies; 

(3)  develops  the  Institute's  evaluation 
plan  and  program  and  oversees  its 
application,  including  evaluating  the 
focus  and  impact  of  ongoing  programs 
and  providing  analytical  reports  of 
program  trends  and  future  forecasts;  and 

(4)  analyzes  program  data  required  to 
maintain  continuous  review  of  program 
progress  and  evaluation  of  program 
needs  and  projects  the  impact  of 
allocation  options  in  support  of  resource 
allocation  decisions  to  meet  those 
needs. 

Office  of  Scientific  Review  (HNS15). 

(1)  Directs  and  carries  out  the  scientific 
and  technical  merit  review  of  research 
training,  research  support,  research 
center,  research  conference,  and 
research  program  project  grant 
applications;  (2)  originates  and 
coordinates  policies  and  procedures  of 
the  Cellular  and  Molecular  Basis  of 
Disease,  Genetic  Basis  of  Disease. 
Pharmacological  Sciences  review 
committees,  Minority  Access  to 
Research  Careers  and  Minority 
Biomedical  Research  Support  review 
subcommittees,  and  any  necessary  ad 
hoc  committees;  (3)  conducts  the  search 
for  the  most  qualified  and  representative 
individuals  to  serve  as  members  of 
review  committees  and  site  visitors;  and 
(4)  organizes  and  coordinates  site  visits 
and  scientific  and  technical  merit 
reviews. 

Division  of  Pharmacology,  Phvsiologv. 
and  Biologica]  Chemistry  (HNS2).  (1 ) 
Plans,  directs,  and  administers  a 
program  of  research  grants,  contracts, 
and  institutional  and  individual 
fellowship  awards  designed  to  support 
research  and  research  training  that:  (a) 
Enhancers  therapeutics  through 
increased  understanding  of  drug  action 
and  improved  methodologies  for  the 
generation  of  drugs,  (b)  fosters  the 
integration  and  application  of 
physiological  and  biochemical  research 
in  addressing  clinical  problems  such  as 
those  that  occur  as  a  result  of  trauma 
and  bums;  (c)  fosters  the  development 
and  application  of  chemical  and 
biochemical  techniques  to  biological 
problems,  as  well^s  the  development 
and  application  of  theory  derived  from 
chemical  and  biochemical  principles; 

(2)  analyzes  national  research  efforts  in 
anesthesiology,  biochemistry, 
biotechnology,  chemistry. 
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pi  armacology,  physiology,  trauma, 
bi  ms,  and  related  areas,  and  makes 
re  commendations  to  assist  the  National 
Ai  Ivisory  General  Medical  Sciences 
C<  imcil,  other  advisory  committees  and 
gDups  appointed  to  participate  in 
d(  cisions  about  areas  of  new  or 
cc  atinuing  program  emphasis,  or  to 
d«  termine  relative  scientific  merit  of 
grant  applications;  (3)  identifies  and 
stimulates  research  areas  in 
an  esthesiology,  biochemistry, 
bi  technology,  chemistry, 
pi  armacology,  physiology,  trauma,  and 
bi  m  in  which  increased  effort  would 
most  effectively  contribute  to  better 
ui  derstanding  of  biological  processes  in 
nc  rmal  and  diseased  states  and  to  the 
ge  deration  of  new  therapies;  (4) 
m^ages  an  inter-institute  intramural 
postdoctoral  staff  fellowship  program 
w  th  research  efforts  in  pharmacological 
sc  ences  and  clinical  pharmacology;  and 
(5  advises  imiversities,  other  centers  of 
mfedical  research,  and  professional  and 
lay  organizations  about  the  content  and 
re  ieaich  needs  of  the  Division. 

Division  of  Genetics  and 
Di  velopmental  Biology  (HNS3).  (1) 
PI  ms  and  directs  a  program  of  research 
gr  uits,  contracts,  and  institutional  and 
in  dividual  fellowship  awards  to  support 
re  learch  and  research  training  directed 
to  vard  gaining  a  better  understanding  of 
thp  processes  and  mechanisms  of 
in  leritance  with  the  objective  of 
d«  signing  better  methods  of  prevention, 
tn  atment,  and  control  of  genetic  disease 
in  humans;  (2)  analyzes  national 
re  ;earch  efforts  on  the  problem  of 
hi  man  genetic  disease  as  a  generalized 
pi  enomenon  involving  common 
m  ^chanisms  amenable  to  study  on  the 
ba  sis  of  a  broad  fundamental  research 
ap  proach,  and  makes  recommendations 
to  assist  the  National  Advisory  General 
M  !dical  Sciences  Council  or  other  * 
ac  visory  coinmittees  or  groups 
ap  pointed  to  (a)  participate  in  decisions 
ab  jut  new  or  continuing  areas  of 
pi  Dgram  emphasis,  or  (b)  determine  the 
re  ative  scientific  merit  of  applications 
fo  grant  support;  (3)  mainlams    • 
su  r\'eillance  over  new  research 
de  velopments  and  identifies  the  need 
fo  research  in  the  area  of  genetics  and 
d(  velopmental  biology;  and  (4)  advises 
ur  iversities,  other  centers  of  medical 
re  learch,  and  professional  and  lay 
or  ;anizations  about  research  needs  and 
re  juirements  of  the  Division. 

Division  of  Cell  Biology  and 
B^physics  (HNS4).  (1)  Plans  and  directs 
a  trogramofresearch  grants,  contracts, 
ar  d  training  awards  to  support  research 
or  the  assembly,  structure  and  function 
of  cellular  components  using 
bi  >chemical,  biophysical,  chemical, 
ge  letic  and  mathematical  methods;  (an 


understanding  of  these  structures  and 
how  they  interact  to  maintain  the 
function  of  the  cell  and  ultimately  the 
collection  of  these  cells  to  form  the 
whole  organism  will  make  significant 
contributions  to  the  understanding, 
control  and  cure  of  human  diseases):  (2) 
analyzes  national  research  efforts 
directed  toward  the  study  of  the  above 
and  makes  recommendations  to  assist 
the  National  Advisory  General  Medical 
Sciences  Council  or  other  advisory 
committees  or  appointed  groups  to  (a) 
pai-ticipate  in  decisions  about  new  or 
continuing  areas  of  program  emphasis, 
or  (b)  determine  the  relative  ranking  of 
applications  for  grant  support;  (3) 
maintains  surveillance  over  new 
research  developments  and  identifies 
need  for  research  in  the  areas  of  the  cell 
biology  and  biophysics;  and  (4)  advises 
and  commimicates  with  professional 
organizations  and  the  lay  public  about 
the  research  goals  and  needs  of  the 
Division. 

Division  of  Minority  Opportunities  in 
Research  (HNS5).  (1)  Serves  as  the 
central  focal  point  for  the  Institute's 
efforts  to  increase  the  number  of 
individuals  in  minority  groups 
peirticipating  in  biomedical  research;  (2) 
develops  and  maintains  overall  NIGMS 
plans  and  policies  for  minority  research 
and  research  training  programs;  |3) 
implements  strategic  plans  to  enable  the 
NIGMS  to  improve  the  effectiveness  of 
its  programs  aimed  at  increasing 
participation  of  minorities  in 
biomedical  research;  (4)  coordinates 
Institute  policies  related  to  minority 
research  and  research  training  programs; 
(5)  serves  Haison  with  groups  at  NIH. 
DHHS.  and  other  agencies  as  well  as  the 
extramural  scientific  community  on 
these  matters;  and  (6)  oversees, 
coordinates,  and  supervises  the 
Minority  Access  to  Research  Careers 
Branch  aijd  the  Minority  Biomedical 
Research  Support  Branch,  as  well  as 
other  initiatives. 

Division  of  Extramural  Activities 
IHNS6).  (1)  Maintains  an  overview  of 
the  scientific  and  financial  status  of  the 
Institute's  programs  to  produce  effective 
advice  to  the  Director  in  the  planning, 
development,  and  scientific 
administration  of  Institute  program 
areas;  (2)  stimulates  interaction  and 
exchange  of  information  between 
program  areas  to  promote  understanding 
of  Institute's  long-range  plans  for 
program  balance;  (3)  interprets  effect  of 
proposals  for  long-term  support  on 
projected  Institute  plans;  (4) 
recommends  budget  allocations  for  the 
various  programs;  (5)  represents  the 
Institute  at  Extramural  Program 
Management  Committee  (EPMC)  and 
other  meetings  dealing  with  proposed  or 


revised  grant  poUcy  and  procedures;  (6) 
monitors  and  acts  as  liaison  with  other 
institutes  and  divisions  for  activities 
relating  to  grant  application 
assignments,  foreign  travel,  and  foreign 
grants;  (7)  advises  staff  about  regulatory 
and  legislative  developments  affecting 
program  operations  and  gives  guidance 
on  operational  policies  to  assure 
uniformity  of  management;  and  (8) 
supers  ises  grants  management, 
processing,  and  award  activities. 

Dated:  September  22. 1994. 
Harold  Vannus, 

Director.  NIH. 

|FR  Doc.  94-25012  Filed  10-7-94:  8:45  ami 
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Social  Security  Administration 

1994  Advisory  Council  on  Social 
Security;  Meeting 

AGENCY:  SocialSecurity  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  announces  a  meeting  of  the  1994 
Advisory  Council  on  Social  Security 
(the  Coimcil). 

DATES:  October  21. 1994,  9:30  a.m.  to 
5:00  p.m.  and  October  22, 1994.  9:00 
a.m.  to  12.00  noon. 

ADDRESSES:  The  Sheraton  Carlton.  923 
16th  and  K  Streets  NW.,  Washington, 
DC  20006,  (202)  638-2626. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail— Dan  Wartonick,  1994  Advisory 
Council  on  Social  Security,  Room  639H, 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue  SW., 
Washington,  DC  20201;  By  telephone— 
(202)  205-4861;  By  telefax— (202)  260- 
6101. 

SUPPLEMENTARY  INFORMATION: 
I.  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Hiunan  Services  (the 
Secretary)  appoints  the  Council  every  4 
years.  The  Council  examines  issues 
affecting  the  Social  Security  Old-Age, 
Survivors,  and  Disability  Insurance 
(OASDI)  programs,  as  wejl  as  the 
Medicare  program  and  impacts  on  the 
Medicaid  program,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  Social  Security  financing  issues, 
including  developing  recommendations 
for  improving  the  long-range  financial 
status  of  the  OASDI  programs; 


•  General  program  issues  such  as  the 
relative  equity  and  adequacy  of  Social 
Security  benefits  for  persons  at  various 
income  levels,  in  various  family 
situations,  and  various  age  cohorts, 
taking  into  account  such  factors  as  the 
increased  labor  force  participation  of 
women,  lower  marriage  rates,  increased 
likelihood  of  divorce,  and  higher 
poverty  rates  of  aged  women. 

In  addressing  these  topics,  the 
Secretary  suggested  that  the  Council 
may  wish  to  analyze  tlie  relative  roles  of 
the  public  and  private  sectors  in 
providing  retirement  income,  how 
policies  in  both  sectors  affect  retirement 
decisions  and  the  economic  status  of  the 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the 
availability  of  health  insurance  and 
health  care  costs  affect  such  matters. 

The  Council  is  composed  of  12 
members  in  addition  to  the  chairman: 
Robert  Ball.  Joan  Bok,  Ann  Combs, 
Edith  Fierst.  Gloria  Johnson.  Thomas 
Jones,  George  Kourpias,  Sylvester 
Schieber,  G-erald  Shea,  Marc  Tvvinney. 
Fidel  Vargas,  and  Carolyn  Weaver.  The 
chairman  is  Edward  Graralich. 

The  Council  met  previously  on  June 
24-25  (59  FR  30367).  July  29,  1994  (59 
FR  35942).  and  September  29-30  (59  FR 
47146). 

11.  Agenda 

The  Council  will  discuss: 

•  Economic  and  demographic 
assumptions  contained  in  the  Trust 
Fund  reports; 

•  Analysis  of  income  distribution 
trends,  and  the  implications  for 
retirement  income  security;  and 

•  Adequacy  and  equity  of  Social 
Security  benefits. 

The  agenda  items  are  subject  to 
change  as  priorities  dictate. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available. 
Interpreter  services  for  persons  with 
hearing  impairments  will  be  provided. 
A  transciipt  of  the  meeting  will  be 
available  to  the  public  on  an  at-cost-of 
duplication  basis.  The  transript  can  be 
ordered  from  the  Executive  Director  of 
the  Council. 

(Catalog  of  Federal  Domesiic  Assistance 
Program  Nos.  93.802,  Social  Security- 
Disability  Insurance;  93.803.  Social  Securil;-- 
Retirement  Insurance;  93.805.  Social 
Security-Survivors  Insurance) 

Dated:  October  6,  1994. 
David  Lifldeman, 

Executive  Director.  1994  Advisory  Council  on 
Social  Security. 

[FR  Doc.  94-25166  Filed  10-6-94;  11:41  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

nD-030-04-406A-02;  101-29265] 

Exchange  of  Public  Lands  In  Bingham 
County.  ID 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Action— Amendment 
of  Pocatello  Resource  Management  Plan 
(RMP);  Notice  of  Realty  Action  (.NOFvA), 
Exchange  of  Public  Lands  in  Bingham 
County.  Idaho. 


NOTICE:  Notice  is  hereby  given  that  the 
Bureau  of  Land  Management  has 
amended  the  Pocatello  RMP  to  allow  for 
an  exchange  and  management  of 
acquired  lands  in  Bingham  County, 
Idaho.  The  effective  date  of  this  action 
will  be  60  days  from  the  date  of  Federal 
Register  publication. 
SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.'C. 
1716: 

Boise  Meridian 

T.  1  S..  R.  38  E.. 
Sec.  17.  SVzSW'/i; 

Sec.  18.  SEV«N\V'/..  E' iSVV'A.  SViSE'A; 
Sec.  19.  NV2i\EV4.  NE'/tMVV*. 

The  area  described  contains  400.00  acres  in 
Bingham  County. 

County  the  following  described  lands 
which  have  been  examined  and  through 
the  public  supported  land  use  planning 
process  have  been  identified  to  be 
managed  through  multiple  use 
management  pursuant  to  the  Federal 
Land  Management  Policy  and 
Management  Act  of  1976: 

Boise  Meridian 

T.  3  S..  R.  39  E.. 
Sec.  33,  SWaSU'V^; 
Sec.  34.  W'/2N\V'/4. 

The  area  described  contains  120.00  acres  in 
Bingham  County. 

DATES:  The  publication  of  this  notice  4n 
the  Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws.  As  provided  by  the  regulations  of 
43  CFR  2201.1(b).  aiiy  subsequently 
tendered  application,  allowance  of 
which  is  discretionary  shall  not  be 
accepted,  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 
applicant.  The  segregative  effect  of  this 
notice  will  terminate  upon  issuance  of 
patent  or  in  two  years,  whichever  occurs 
first. 
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'ADDRESSES:  Detailed  infonnation 
concerning  the  exchange  is  available  for 
review  at  the  Pocatello  Resource  Area 
Office,  1111  North  8th  Ave.,  PoMtello, 
Idaho  83201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Oebra  Kovar,  Realty  Specialist, 
at  the  above  address  or  call  (202)  236- 
6860. 

SUPPt.EMENTARY  INFORMATION:  The 
purpose  of  the  land  exchange  is  to 
facilitate  more  efficient  management  of 
the  public  lands  through  consolidation 
of  ownership  and  to  beneBt  the  public 
interest  by  obtaining  important  resource 
values.  The  public  lands  to  be 
exchanged  are  isolated  and  difficult  to 
manage  parcels  with  limited  resource 
values.  The  private  lands  being  offered 
have  very  important  values  for 
watershed/riparian,  recreation,  wildlife 
and  access  that  merit  acquisition  for 
public  ownership.  The  exchange  is 
consistent  with  the  Bureau  of  Land 
Management  land  use  plan,  as  amended, 
and  the  public  interest  will  be  served  by 
making  this  exchange.  Final 
determination  on  disposal  will  await 
completion  of  an  environmental 
analysis,  which  will  be  made  available 
to  the  public. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  to  equalize 
the  value  upon  completion  of  the  final 
appraisal  of  the  lands.  Equalization  of 
values  will  be  achieved  through  acreage 
adjustment  or  cash  payment  by  the 
proponent,  whichever  is  appropriate. 

'Hie  exchange  will  be  subject  to: 

1.  All  valid  existing  rights,  including 
any  right-of-way  easement,  permit,  or 
lease  of  record. 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30,  1890  (43  U.S.C.  945). 

PLANNING  protest:  Any  party  that 
participated  in  the  plan  amendment 
may  pj  ./test  this  action  as  it  affects 
issues  siibmitted  for  the  record  during 
the  planning  process.  The  protest  shall 
be  in  writing  and  filed  with  the  Director 
(760).  Bureau  of  Land  Management, 
1800  "C"  Street,  NW.,  Washington,  DC 
20240,  within  30  days  of  this  notice. 
EXCHANGE  COMMENTS:  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
noticd  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  District  Manager  at  the  above 
address.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this  realty 
action  will  become  the  final 
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d  rtermination  of  the  Department  of  the 
h  terior. 

Dated:  September  30, 1994. 
G  iry  L.  Bbss, 
A  isociote  District  Manager. 
[F  R  Doc  94-25034  Filed  10-7-94;  8:45  am) 
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[V  nr-980-4340-04] 

Fi  ling  Plats  of  Survey;  Wyoming 

Ai  lENCY:  Bureau  of  Land  Management, 
Ir  terior. 

AI  mow:  Notice. 


SI  IMMARY:  The  plats  of  survey  of  the 
fo  llowing  described  lands  are  scheduled 
tc  be  officially  filed  in  the  Wyoming 
Si  ate  Office,  Cheyenne,  Wyoming.  3»irty 
(3  0)  calendar  days  from  the  date  of  this 
p<  iblication. 

Si  (th  Principal  Meridian,  Wyoming 

T.  50  N.,  R.  70  W..  accepted  September  30, 

1994  * 

T  40  N.,  R.  94  W.,  accepted  September  30, 

1994 

Si  (th  Principal  Meridian,  Nebraska 

T.  32  N.,  R.  5  W..  accepted  September  30, 

1994 
T,  31  N.,  R.  4  W.,  accepted  September  30, 

1994 

If  protests  against  a  survey,  as  shown 
oi  I  any  of  the  above  plats,  are  received 
pi  ior  to  the  official  filing,  the  filing  will 
b<  stayed  pending  consideration  of  the 
pi  otest(s)  and  or  appeal(s).  A  plat  will 
ni  It  be  officially  filed  until  after 
d:  sposition  of  protest(s)  and  or 
aj  peal(s). 

These  plats  will  be  placed  in  the  open 
fi  es  of  the  Wyoming  State  Office, 
B  ireau  of  Land  Management,  2515 
W  arren  Ave.,  Cheyenne,  Wyoming,  and 
w  II  be  available  to  the  public  as  a 
ra  itter  of  infonnation  only.  Copies  of 
th  e  plats  will  be  made  available  upon 
re  f^uest  and  prepayment  of  the 
re  jroduction  fee  of  $1.10  per  copy. 

A  person  or  party  who  vi  ihes  to 
pi  otest  a  survey  must  file  with  the  State 
D  rector,  Bureau  of  Land  Management, 
C  leyenne,  Wyoming,  a  notice  of  protest 
p  ior  to  thirty  (30)  calendar  days  from 
tl:  B  date  of  this  publication.  If  the 
pi  otest  notice  did  not  include  a 
st  itement  of  reasons  for  the  protest,  the 
pi  otestant  shall  file  such  a  statement 
w  th  the  State  Director  within  thirty  (30) 
a  lendar  days  after  the  notice  of  protest 
w  IS  filed. 

The  above-listed  plats  represent 
di  pendent  resurveys  and  subdivision  of 
s€  crtions. 

R  R  FURTHER  MFORIMTION  CONTACT: 
B  ireau  of  Land  Management,  P.O.  Box 


1828.  2515  Warren  Avenue,  Cheyenne, 
Wyraning  82003. 

Dated:  September  30, 1994. 
Dennis  D.  Bland, 

Acting  Chief,  Branch  ofCodastml  Survey. 
|FR  Doc.  94-24999  Filed  10-7-94;  8:45  am) 
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Bureau  of  Reclamation 

Colorado  River  Basin  Salinity  Control 
Advisory  Council,  Pul>iic  Meeting 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act, 
announcement  is  made  of  a  meeting  of 
the  Colorado  River  Basin  Salinity 
Control  Advisory  Council. 

DATES:  The  meeting  begins  on  Tuesday, 
November  1, 1994.  at  1  p.m.  and 
reconvenes  on  Wednesday,  November  2. 
1994.  following  the  Colorado  River 
Basin  Salinity  Control  Forum  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Old  Town  Hotel.  800  Rio 
Grande  Blvd.  NW.,  Albuquerque,  New 
Mexico  87104. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Trueman,  Colorado  River 
Salinity  Control  Program  Manager, 
Bureau  of  Reclamation.  UC-721,  Mail 
Room  6107, 125  South  State  Street.  Sah 
Lake  Qty,  Utah,  84138-1102;  telephone: 
(801)  524-6292. 

SUPPt-EMENTARY  INFORMATION:  Council 
members  will  be  briefed  on  the  status  of 
salinity  control  activities  and  receive 
input  for  drafting  the  Council's  annual 
report.  The  Department  of  the  Interior ,^ 
the  Department  of  Agriculture,  and  the 
Environmental  Protection  Agency  will 
each  present  a  progress  report  and  a 
schedule  of  activities  on  saUnity  control 
in  the  Colorado  River  Basin.  The 
Council  will  discuss  salinity  control 
activities  and  the  content  of  their  report. 

The  meeting  of  the  Advisory  Co\mdl 
is  open  to  the  public.  Any  member  of 
the  public  may  file  written  statements 
with  the  Council  before,  during,  or  after 
the  meeting,  in  person  or  by  mail.  To 
the  extent  that  time  permits,  the  Council 
chairman  may  allow  public  presentation 
of  oral  statements  at  the  meeting. 

Dated:  October  4, 1994. 
Charles  A.  CaUioan, 
Regional  Director. 
IFR  Doc.  94-25068  Piled  10-7-94;  8:45  am| 

BILUNG  CODE  4ai«-««-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32580] 

Dallas,  Garland  and  Northeastern 
Railroad— Trackage  Rights 
Exemption— The  Kansas  City  Southern 
Railway  Company 

The  Kansas  City  Southern  Railway 
Company  (KCS)  has  agreed  to  grant  • 
local  trackage  rights  to  Dallas,  Garland 
and  Northeastern  Railroad  (DGNO),  over 
a  segment  of  KCS's  track,  commonly 
known  as  the  Hale  Cement  Spur, 
extending  from  approximately  milepost 
5+2677.87  to  milepost  8+4886,  in 
Dallas,  TX.  The  trackage  rights  were  to 
become  effective  on  September  27, 
1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Jay  M.  Nadlman,  114  West  Eleventh 
St.,  Kansas  City,  MO  64105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry.  Co. — 
Trackage  Rights— BN,  354  I.C.C.  605 
(1978).  as  modified  in  Mendocino  Coast 
Ry.,  Inc. — Lease  and  Operate,  360  I.C.C. 
653  (1980). 

Decided:  October  4. 1994. 
By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

[PR  Doc.  94-25026  Filed  10-7-94;  8:45  ami 

BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Kenneth  Wayne  Green,  Jr.,  M.D. 
Revocation  of  Registration 

On  May  4, 1994,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Kenneth  Wayne 
Green,  Jr.,  M.D.  The  order  to  Show 
Cause  proposed  to  revoke  Dr.  Green's 
DEA  Certificate  of  Registration, 
BGl  24039,  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  statutory  predicate  for 
the  issuance  of  the  Order  to  Show  Cause 
was  Dr.  Green's  lack  of  authorization  to 


handle  controlled  substance  in  the  State 
of  Texas.  21  U.S.C.  824(a)(3).  In 
addition,  the  Order  to  Show  Cause 
alleged  that  Dr.  Green's  continued 
registration  is  inconsistent  with  the 
public  interest,  as  that  term  is  used  in 
21  U.S.C.  823(f)  and  824(a)(4). 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Green  by  registered  mail  to  his  DEA 
registered  address.  2728  Oak  Lcwn, 
Dallas,  Texas  and  to  Post  OfHce  Box 
191428,  Dallas,  Texas.  Both  Orders  were 
returned  to  DEA  unclaimed  with  the    - 
notation  "addressee  unknown."  DEA 
Investigators  made  numerous  attempts 
to  locate  Dr.  Green.  Investigators  went  to 
Dr.  Green's  DEA  registered  location, 
which  was  his  medical  office,  and 
learned  that  the  office  had  been  closed 
and  the  doors  padlocked.  Investigators 
also  went  to  Dr.  Green's  residence  and 
to  his  parent's  residence.  Additionally, 
they  contacted  the  state  medical 
authorities  and  the  post  office. 

In  their  attempt  to  locate  Dr.  Green, 
DEA  Investigators  learned  that  he 
maintained  a  mailbox  at  a  mailbox 
service  company  located  at  729 
Grapevine  Highway.  Hurst.  Texas.  DEA 
Investigators  personally  delivered  the 
Order  to  Show  Cause  to  that  location. 
An  employee  confirmed  that  Dr.  Green 
had  a  mailbox  with  that  company.  Some 
time  later,  that  Order  to  Show  Cause 
was  returned  to  DEA  unclaimed. 

The  Deputy  Administrator  finds  that 
the  DEA  hivestigators  made  numerous 
attempts  to  locate  Dr.  Green  and  have 
determined  that  his  whereabouts  are 
unknown.  It  is  quite  evident  that  Dr. 
Green  is  no  longer  practicing  medicine 
at  the  address  listed  on  his  DEA 
Certificate  of  Registration.  The  Deputy 
Administrator  concludes  that 
considerable  effort  has  been  made  to 
serve  Dr.  Green  with  the  Order  to  Show 
Cause  vdtho'it  success.  Consequently, 
the  Deputy  .^  dministrator  now  enters 
his  final  order  in  this  matter  based  on 
the  investigative  file.  21  CFR  1301.54 
and  1301.57. 

The  DEA  investigative  file  reveals  that 
Respondent  had  abused  Demerol  and 
Vicodin,  Schedule  11  and  III  controlled 
substances,  respectively;  had  been 
hospitalized  for  drug  arid  alcohol  abuse 
on  February  7. 1991;  had  participated  in 
an  impaired  professional  program 
between  March  and  June  1991;  emd  lost 
his  clinical  privileges  at  a  medical 
center  in  April  1991,  due  to  his 
intemperate  use  of  Demerol  and 
Vicodin.  Based  upon  those  findings,  on 
April  10, 1992,  Dr.  Green  and  the  Texas 
State  Board  of  Medical  Examiners 
(Board),  entered  into  an  agreed  Order 
whereby  Dr.  Green's  ficense  to  practice 
medicine  was  suspended  for  ten  years. 
The  suspension  was  probated  under 


certain  terms  and  conditions.  One  term 
provided  that  Dr.  Green  abstain  from  the 
consumption  of  alcohol  and  chemical 
substances.  Another  term  required  that 
Dr.  Green  provide  either  a  urine  or 
blood  specimen  at  the  request  of  a  Board 
representative. 

On  June  5, 1992.  a  compliance  officer 
with  the  Board  collected  a  urine  sample 
from  Dr.  Green.  The  sample  tested 
positiv'e  for  cocaine.  As  a  result,  on ' 
August  28, 1993,  the  Board  again 
suspended  Dr.  Green's  license  to 
practice  medicine  for  ten  years,  said 
suspension  stayed.  Dr.  Green's  medical 
license  was  placed  on  probation  under 
certain  terms  and  conditions.  One 
condition  required  that  Dr.  Green 
abstain  from  the  consumption  of  alcohol 
and  chemical  substances. 

On  Novemiaer  2. 1993,  the  compliance 
officer  returned  to  Dr.  Green's  office  to 
obtain  a  urine  specimen.  Dr.  Green 
initially  refused  to  comply  with  that 
request.  Approximately  three  hours 
later,  he  provided  a  urine  sample.  The 
sample  tested  positive  for 
amphetamines  and  methamphetamine. 

The  investigative  file  further  reveals 
that  Dr.  Green  violated  other  provisions 
of  the  Texas  Board  Orders  dated  April 
10, 1992  and  August  28. 1993.  Dr.  Green 
failed  to  participate  in  the  activities  of 
the  Dallas  County  Medical  Society 
Conunittee  on  Physician  Health  and 
Rehabilitation:  failed  to  receive 
treatment  from  his  counselors  and  from 
his  treating  physician;  and  failed  to 
immediately  submit  himself  for  a 
random  screening  for  alcohol  or  drugs 
on  November  2, 1993. 

As  a  result  of  the  foregoing,  the  Board 
issued  a  Final  Order,  dated  August  19. 
1994,  revoking  Dr.  Green's  license  to 
practice  medicine  in  the  State  of  Texas. 
Additionally,  Dr.  Green  failed  to  renew 
his  Texas  controlled  substances 
registration  on  or  before  March  31. 1994. 
Consequently,  he  is  no  longer 
authorized  to  handle  controlled 
substances  in  the  State  of  Texas. 

The  Deputy  Administrator  concludes 
that,  based  upon  the  information 
contained  in  the  investigative  file,  there 
are  sufficient  grounds  for  the  revocation 
of  Dr.  Green's  DEA  Certificate  of 
Registration  and  for  the  denial  of  any 
pending  applications  for  renewal.  The 
fact  that  Dr.  Green  is  no  longer 
authorized  to  handle  controlled 
substances  in  the  State  of  Texas  is  a 
sufficient  ground,  by  itself,  to  order  the 
renovation  of  his  registration.  DEA  has 
consistently  held  that  it  cannot  maintain 
the  registration  of  a  practitioner  who  is 
not  authorized  to  handle  controlled 
substances  in  the  state  in  which  he 
practices.  21  U.S.C.  823(f);  Stephen  A. 
Richards.  D.D.S..  59  FR  42074  (1994): 
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Scot  Kazalla.  D.D.S..  59  FR  28424 
(1994):  Myong  S.  Yi.  M.D.  54  FR  30618 
(1989);  William  D.  Romers,  D.D.S.,  52 
FR  12621  (1987);  Rvimon  Pla,  M.D.,  51 
FR  41168  (1986);  Kenneth  K.  Birchard, 
M.D..  48  FR  33778  (1983);  and  cases 
cited  therein.  Since  Dr.  Green  is  no 
longer  authorized  to  handle  controlled 
substances  in  the  State  of  Texas,  the 
IDeputy  Administrator  cannot  maintain 
his  DEA  Certificate  of  Registration  in 
that  state. 

In  addition,  the  information  regarding 
Dr.  Green's  history  of  drug  abuse 
provides  further  support  for  the 
revocation  of  his  registration  and  for  the 
denial  of  any  pending  applications  for 
renewal.  The  Deputy  Administrator 
finds  that  Dr.  Green's  continued  drug 
usage  and  relapses  leads  to  the 
conclusion  that  he  cannot  be  entrusted 
with  the  responsibilities  of  a  DEA 
registrant  and  that  his  continued 
possession  of  a  registration  would  be 
contrary  to  the  public  interest.  Allan  L. 
Gant.  D.O..  59  FR  10826  (1994);  David 
M.  Headley,  M.D..  58  FR  58183  (1994); 
Robert  W.  Sonntag,  M.D.,  53  FR  45606 
(1988). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the  ' 
authority  vested  in  him  by  21  U:S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637)  hereby  orders  that  DEA 
Certificate  of  Registration,  BCl20403g. 
previously  issued  to  Keimeth  Wayne 
Green,  Jr.,  M.D.,  be,  and  it  hereby  is, 
revoked.  The  Deputy  Administration 
'further  orders  that  all  pending 
applications  for  the  renewal  of  such 
registration,  he,  and  hereby  are,  deiiied. 
This  order  is  effective  November  10, 
1994. 

Stephen  H.  Greene, 

Deput}  Arlministrator. 

Dated:  October  3. 1994. 
|FR  Doc.  94-24950  Filed  10-7-94;  S:45  ami 
BILLING  CODE  4410-09-M 


Office  of  ttie  Attorney  Ger)eral 
[AG  Order  No.  1927-94] 

Barbour  County,  AL;  Certification 
Under  Voting  Rights  Act  of  1965 

AGENCY:  Department  of  Justice. 
ACTION:  Certification  Under  Section  6  of 
Voting  Rights  Act  of  1965. 

SUMMARY:  This  certification  of  Barbour 
County,  Alabama,  will  enable  the 
Attorney  General  to  request  the 
appoinUnent  of  federal  observers  in  that 
county  to  monitor  the  conduct  of  the 
October  11, 1994,  special  election.  All 
counties  in  Alabama  are  subject  to  the 


UMI 


Federal  Register  /  Vol.  59.  No.  195  /  Tuesday.  Ck:tober  11,  1994  /  Notices  51455 


special  provisions  of  the  Voting  Rights 
^ct  because  of  the  coverage  of  the  state 
inder  Section  4  of  the  Act.  As  a  result, 
ill  counties  in  the  state  are  subject  to 
he  appointment  of  federal  examiners  by 
he  Office  of  Personnel  Management 
inder  Section  6  of  the  Act,  and  each 
lountry  is  subject  to  the  assignment  of 
iaderal  observers  under  Section  8  of  the 
\ct  after  the  Attorney  General  has 
certified  that  county. 
■OR  FURTHER  iNFORMATION  CONTACT: 
Jarry  H.  Weinberg,  Deputy  Chief, 
/oting  Section,  Qvil  Rights  Division, 
Department  of  Justice.  P.O.  Box  66128, 
Washington,  D.C.  20035-6128,  (202) 
507-3266. 

In  accordance  with  Section  6  of  the 
/oting  Rights  Act  of  1965,  as  amended, 
12  U.S.C.  1973d,  I  hereby  certify  that  in 
ny  judgment  the  appointment  of 
jxaminers  is  necessary  to  enforce  the 
fuarantees  of  the  Fourteenth  and 
"ifleenth  Amendments  of  the 
:]onstitution  of  the  United  States  in 
harbour  County,  Alabama.  This  county 
s  included  within  the  scope  of  the 
ieterminations  of  the  Attorney  General 
md  the  Director  of  the  Census  made  on 
\ugust  6, 1965.  under  Section  4(b)  of 
he  Voting  Rights  Act  of  1965  and 
)ublishea  in  the  Federal  Register  on 
Sugust  7, 1965  (30  FR  9897). 

Dated:  October  6, 1994. 
and  Reno, 

Mtomey  General  of  the  United  States. 
FR  Doc.  94-25233  Filed  10-7-94;  8:45  ami 

ULLJNQ  CODE  441Q-01-M 


NATIONAL  SaENCE  FOUNDATION 

totice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
he  Antarctic  Conservation  of  1978, 
'ublic  Law  95-541. 


>UMMARY:  The  National  Science 
foundation  (NSF)  is  required  to  publish 
lotice  of  permits  issued  under  the 
\ntarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

•OR  FURTHER  INFORMATION  COWTACT: 
^Jadene  G.  Kennedy,  Permit  Office, 
Dffice  of  Polar  Programs,  Rm.  755. 
^Jational  Science  Foundation,  4201 
(Vilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  August 
i3. 1994,  the  National  Science 
"oundation  published  a  notice  in  the 
'ederal  Register  of  permit  applications 
■eceived.  Permits  were  issueid  on 
September  22, 1994  for  entry  into  sites 
)f  special  scientific  interest  for  the 
bllowing  applicants: 


Brenda  Hall,  Permit  «95-014 
George  Denttmand  David  Merchant, 

Permit  #95M)15 
Nadene  G.  KennMly, 

Permit  Office. 

[FR  Doc.  94-25000  Filed  10-7-fl4;  8:45  ami 
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Antarctic  Conservation  Act  of  1978; 
Permit  Applications,  etc. 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Issued  Under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  Notice. 

FOR  FURTHER  INFCRMATIOH  CONTACT: 
Robert  S.  Cuimingham  or  Peter  R. 
Karasik,  Permit  Office,  Office  of  Polar 
Programs,  National  Science  Foimdation, 
4201  Wilson  Blvd.,  Rm  755,  Arlington, 
VA  22230. 

SUPPLEMENTARY  INFORMATK)N/PERMrr  NO. 
eswmi-NSFA/ASA:  On  July  19, 1994,  the 
National  Science  Foimdation  published 
a  notice  in  the  Federal  Register  of 
permit  applications  received.  An 
environmental  assessment  addressing 
the  decision  to  issue  the  permit  entitled. 
Master  Permit  Application  for  Materials 
and  Waste  Management  and  Waste 
Disposal,  was  prepared  prior  to  the 
issuance  of  the  permit  and  is  available 
for  public  review.  A  waste  management 
permit  for  the  U.S.  Antarctic  Program 
(USAP)  was  issued  to  the  following 
applicants: 

Co-Applicants 

U.S.  Naval  Support  Force  Antarctica, 
Building  836,  Construction  Battalion 
Center,  651  Lyon  Street,  Port 
Hueneme,  California  93043-4345 

Antarctic  Support  Associates,  61 
Inverness  Drive  East,  Suite  300, 
Englewood,  Colorado  80112; 

The  permit  applies  to  USAP  activities 
at  all  of  its  facilities  in  Antarctica.  The 
effective  date  of  the  permit  is  October  1, 
1994.  The  expiration  date  of  the  permit 
is  .September  30, 1999. 

Conditions  of  the  Permit 

The  permit  conditions  are  as  follows; 

1.  Definition  of  "permit".  The 
"permit"  consists  of  volumes  I  and  II  of 
the  "Final  Master  Permit  Application" 
dated  27  June,  1994;  and  Attachment  1, 
Master  Permit  Application,  signed  by 
the  permittees  as  amended  or 
supplemented  by  the  permit  and 
associated  conditions  (this  six-page 


document)  signed  by  the  Director,  NSF, 
Office  of  Polar  Programs. 

2.  Negligence.  Attachment  1,  Master 
Permit  Application  is  amended  as 
follows: 

Delete 

It  is  understood  that  NSFA  and  its 
personnel,  and  ASA  and  its  p>ersomiel, 
will  not  be  held  responsible  for 
accidental  discharges  or  releases  of 
designated  pollutants  or  wastes,  unless 
such  discharges  £ire  the  result  of  gross 
negligence. 

Add 

NSFA  and  its  personnel  and  ASA  and 
its  personnel,  will  not  be  held 
responsible  for  accidental  discharges  or 
releases  of  designated  pollutants  or 
wastes,  which  are  cleaned  up  in 
accordance  with  the  permit  unless  there 
is  a  finding  of  negligence. 

Accidental  releases  such  as  those 
listed  in  the  permit  are  inevitable  in  the 
harsh  operating  conditions  of 
Antarctica.  Discharges  may  result,  in 
whole  or  in  part,  from  safety 
considerations;  equipment,  facility,  or 
pipeline  failure;  weather  conditions 
such  as  high  winds,  limited  visibility, 
icy  conditions  or  extreme  cold.  Absent 
unusual  circumstances,  such  discharges 
would  not  be  considered  negbgent  and 
would  not  be  actionable  under  the 
permit. 

3.  Responsibility  to  comply  with 
applicable  laws  and  regulations. 
Issuance  of  this  jwrmit  by  NSF  does  not 
relieve  the  permittee  of  responsibility 
for  complying  with  othier  applicable ' 
laws  and  regulations  or  future  laws  and 
regulations  that  become  effective  during 
the  term  of  the  permit.  However, 
enforcement  of  other  applicable  laws 
will  not  be  taken  imder  this  permit,  but 
will  be  the  responsibility  of  the 
appropriate  regulating  body  designated 
within  the  applicable  law  or  regulation. 

4.  Required  modification  to  conform 
with  implementing  legislation.  In  the 
event  legislation  is  enacted  to 
implement  the  provisions  of  the 
Protocol  on  Environmental  Protection  to 
the  Antarctic  Treaty,  and  regulations  are 
adopted  thereunder  governing  waste 
disposal  and  waste  management  in 
Antarctica.  NSF  and  the  permittees  shall 
discuss  proposed  modifications  to  the 
permit,  and  this  permit  shall  be 
modified,  if  necessary,  to  comply  with 
the  requirements  of  those  regulations. 

5.  Right  of  entry  and  inspection.  Any 
NSF  employee,  contractor,  or  agent 
designated  by  the  Director,  Office  of 
Polar  Programs;  an  Antarctic 
Conservation  Act  enforcement  officer;  or 
an  NSF  Representative  may  inspect  any 
permitted  activity  and  records  related 


thereto  to  verify  compliance  with  permit 
conditicxis.  The  designated  NSF 
employee,  contractor,  or  agent  may  take 
photographs,  review  documents,  collect 
samples  of  solids,  liquids  or  air  for 
anal^'sis  and  enviroiunental  monitoring 
purposes  and  perform  other  actions 
related  to  verification  of  compliance 
with  permit  conditions. 

6.  Incorporation  of  45  CFR  Part  671 
into  permit  conditions.  45  CFR  671.9, 
Conditions  of  permit,  and  all  other 
provisions  of  45  CFR  part  671  are 
incorporated  into  this  permit. 

7.  Field  modification  of  Contingency 
Plans.  The  implementation  of  all 
Contingency  Plans  referred  to  in 
Volume  I,  Chapter  6.0,  "Contingency 
Plans  to  Control  Accidental  Releases," 
of  the  permit  may  be  affected  by  safety 
considerations;  material,  equipment, 
facility,  or  pipeline  failure;  non- 
availability of  equipment  with  sufficient 
capacity  or  capability  to  address  the 
release;  non-availability  of  adequate 
tiansportation  to  reach  or  sustain  work 
at  the  site;  and  harsh  weather  conditions 
which  restrict  operations.  Therefore, 
implementation  of  these  plans  may  be 
modified  to  accommodate  these 
condifions. 

8.  Development  of  a  consolidated 
compliance  plan.  A  consolidated 
compliance  plan  identifj-ing  the 
procedures  and  arrangements  for 
managing  compliance  with  the  permit 
must  be  developed  within  180  days  of 
the  issuance  of  this  permit  and 
submitted  to  the  NSF.  The  compliance 
plan  must  include  pertinent  information 
from  existing  USAP  management 
documents  and  subsequent  documents 
as  may  be  prepared.  Information  on  fuel 
tank,  pipeline,  and  associated 
equipment  inspection,  testing,  and 
monitoring,  and  the  frequency  of  these 
events,  as  well  as  similar  information 
concerning  the  management  of 
designated  pollutants  and  wastes  must 
be  included  in  the  compliance  plan. 

9.  Changes  in  the  total  quantity  of 
wastes  managed.  Projected  increases  in 
the  total  annual  quantity  by  weight  of 
antarctic  haz^ous  wastes  managed 
under  this  permit  by  more  than  20 
percent  w  wastes  (excluding  antarctic 
hazardous  wastes)  managed  under  this 
permit  by  more  than  20  percent  relative 
to  the  "Projected  Annual  Waste 
Generation  For  All  USAP  Facilities  For 
the  Period  1  October,  1994  through  30 
September,  1999",  included  in  Volume 
I  Table  3-7  of  the  permit,  shall  require 
application  for  a  formal  amendment  to 
this  permit  in  accordance  with  45  CFR 
671.8(c). 

10.  Allocation  of  adequate  resources 
to  execute  permit  responsibilities.  In  the 
event  that  either  permittee  believes  that 


policy,  programmatic,  and  funding 
decisions  made  by  the  NSF  for  the 
USAP  prevent  the  adequate  allocation  of 
resources  to  meet  permit  obligations,  the 
permittee  must  notify  and  send  a  letter 
by  certified  mail  to  the  Director,  Office 
of  Polar  I*rograms,  with  a  copy  to  the 
contracting  officer,  within  ten  days  of 
the  identification  of  the  resource 
allocation  problem  and  state  what 
additional  resources  are  required  to 
enable  full  compliance  with  permit 
requirements.  The  NSF  will  dihgently 
respond  to  any  such  notification. 

1 1 .  Fuel  blending.  The  blending  of 
used  oils  with  new  product  for  fuel 
shall  be  done  only  after  representative 
testing  of  the  used  oils  to  verify  that  the 
proposed  fuel  management  technique 
meets  comparable  standards  for 
management  of  used  oils  set  forth  in  40 
CFR  Part  279. 

12.  Management  of  radioactive 
wastes.  All  low-level  radioactive  wastes 
shall  be  managed,  stored,  packaged, 
manifested,  and  shipped  in  accordance 
with  applicable  Federal  regulations 
(e.g.,  NRC.  DOT).  Final  disposal  of  the 
wastes  in  the  United  States  will  be  in 
accordance  with  appropriate  NRC  and 
EPA  regulations  and  any  additional 
requirements  imposed  by  the  local 
jurisdiction  receiving  these  wastes.  All 
waste  subcontractors  shall  be  duly 
permitted  to  handle,  pack,  ship,  or  treat 
the  wastes.  The  final  disposal  facility 
shall  be  licensed  and  permitted  to 
receive  and  dispose  of  those  low-level 
radioactive  wastes.  Any  short-lived 
radioactive  wastes  held  for  decay  to 
background  levels  shall  be  stored  in  a 
secure  designated  facility  appropriate 
for  that  purpose;  once  sufficient  time 
has  passed,  those  wastes  will  be 
handled  in  a  manner  consistent  with 
their  other,  non-radioactive 
characteristics.  Appropriate 
management  controls  will  be 
implemented  to  minimize  the 
generation  of  "mixed  wastes"  (wastes 
with  radioactive  and  hazardous 
characteristics). 

13.  Air  emissions  reductions.  The 
standard  emissions  control  equipment 
provided  at  the  time  of  manufacturing 
for  sale  of  vehicles  and  equipment  in 
the  United  States  shall  be  maintained  on 
all  vehicles  and  equipment  operated  by 
the  permittees  for  the  USAP.  Vehicles 
and  equipment  with  defective  or 
missing  emissions  control  equipment  as 
determined  by  visual  inspection  must 
have  that  equipment  replaced  within  24 
months  of  the  issuance  of  this  permit. 
Vehicles  and  equipment  which  cannot 
operate  under  antarctic  conditions  with 
the  factory  installed,  or  equivalent, 
emissions  control  equipment  must  be 
replaced  with  vehicles  or  equipment 
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with  properly  functioning  emissions 
control  equipment  or  taken  out  of 
service  within  24  months  of  the 
issuance  of  this  permit. 

14.  Designation  of  a  waste  manager. 
The  permittees  shall  provide  to  the  NSF 
within  15  days  of  the  issuance  of  this 
permit  the  name,  title,  and  appropriate 
contact  information  for  the  principal 
individual  and  an  alternative  individual 
responsible  for  compliance  with  this 
permit.  This  individual  shall  be  the 
official  point  of  contact  for  all  matters 
relating  to  the  use  and  management  of 
designated  pollutants  and  wastes  in 
Antarctica  and  compliance  with  the 
permit. 

15.  Records  at  the  site.  A  copy  of  this 
permit  and  the  permit  application,  or 
relevant  sections  for  a  particular  station 
or  vessel,  must  be  maintained  at  the 
three  principal  U.S.  Antarctic  Program 
stations;  McMurdo  Station,  Amundsen- 
Scott  South  Pole  Station,  Palmer  Station 
and  the  two  USA?  research  vessels;. the 
R/V  Nathaniel  B.  Palmer  and  the  R/V 
Polar  Duke  or  successor.  Ongoing 
activities  receiving  waste  management 
permits  for  the  first  time  must  forward 
copies  of  the  permit  and  permit 
application  materials  to  the  referenced 
site(s)  as  soon  as  practicable  and 
maintain  these  records  at  the  applicant's 
home  institution  or  agency  upon  receipt 
of  the  permit. 

16.  Violations.  Violations  of  the 
Antarctic  Conservation  Act  or  the  terms 
or  conditions  of  this  permit  may  result 
in  criminal  or  civil  fines  of  up  to 
$10,000  for  each  occurrence, 
imprisonment  for  up  to  one  year  under 
the  Act  and  administrative  penalties 
(including  debarment). 

Reports 

17.  Annual  summary  report.  A  report 
on  the  management  ad  disposition  of  all 
wastes  as  required  under  45  CFR 
671.9(c)(l)(ii)  must  be  provided  to  the 
Director  of  NSF.  Office  of  Polar 
Programs,  by  June  30  of  each  year  for 
the  preceding  12  month  period  ending 
May  31  throughout  the  term  of  the 
permit.  Records  on  the  releases  and 
final  disposition  of  balloons  used  for 
both  logistical  and  scientific  purposes 
must  be  included  in  this  report.  Any 
materials  not  accepted  on  the  ship  for 
retrograde  or  not  accepted  in  the  U.S. 
should  be  identified  in  the  report. 
Reports  on  any  non-permitted  releases 
and  any  additional  i:eports  specifically 
requested  by  the  Director  are  due  as 
required  under  45  CFR  671.9. 

18.  Wasted  minimization,  reduction, 
and  treatment.  The  permittees  must 
provide,  by  June  30th  of  each  year,  a 
report  summarizing  the  effectiveness  of 
the  waste  minimization,  reduction,  and 


t  eatment  methods  employed  during  the 
r  jporting  period  and  new  measures 
I  roposed  for  implementation  during  the 
I  pcoming  year.  The  first  reporting 
I  eriod  will  be  October  1. 1994  through 
^  lay  31, 1995.  Subsequent  reporting 
f  eriods  will  cover  the  12  months  since 
1 18  last  report. 

19.  Transferability  of  permit.  This 
J  ermit  may  be  transferred  only  v/i\h  the 
c  jnsent  of  the  NSF.  Upon  termination  of 
/  SA's  contract  with  the  NSF,  ASA  will 
1 3  removed  ft-om  the  permit  and  will 
t  ave  no  further  obligations  under  the 
p  ermit.  Upon  award  of  a  new  contract 
t  >  replace  services  being  provided  by 
/  SA,  NSF  will  commence  the  required 
a  iministrative  and  public  processes  for 
t  le  transfer  of  the  permit  to  the  new 
c  mtractor.  ASA's  obligation  as  a 
p  srmittee  will  cease  on  the  last  day  of 

e  transition  period  between  the  two 
contracts. 

Dated:  October  3, 1994. 
I  obert  S.  Cunningham, 

f  EPA  Compliance'MaaogeT,  Off  ice  of  Polar 
P  -ograms.  National  Science  Foundation. 
[I  R  Doc.  94-25004  Filed  10-7-94;  8:45  am] 
B  LLING  CODE  175S5-01-M 
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A  dvisory  Panel  for  Anttiropological 
a  Id  Geographic  Sciences;  Notice  of 
h  eetings 

In  accordance  with  the  Federal 
i^  dvisory  Committee  Act  (Pub.  L.  92- 

4  )3,  as  amended),  the  National  Science  . 
F  jundation  (NSF)  announces  the 

f<  Uowing  Five  meetings. 

Name:  Advisory  Panel  for  Anthropological 
Ji  d  Geographic  Sciences. 

Date  6r  Time:  November  3-4,  1994;  9:00 
a.  Ti.-5:00  p.m. 

Place:  National  Science  Foundation, 

5  afford  Place,  4201  Wilson  Boulevard.  Room 
31  0.  Arlington,  VA  22230. 

Contact  Person:  John  E.  Yellen,  Program 
□  rector  for  Archaeology  National  Science 
F  lundation,  4201  Wilson  Boulevard,  ~ 
A  lington,  VA  22230.  Telephone:  (703)  306- 
-    59. 

Agenda:  To  review  and  evaluate 
A  chaeology  proposals  as  a  part  of  the 
;« lection  process  for  awards. 

Date  Gr  Time:  October  27—28,  1994:  9:0o 
J.  n.-5:00  p.m. 

Place:  National  Science  Foundation, 
S  afford  Place,  4201  Wilson  Boulevard.  Room 
>:  0  Arlington,  VA  22230. 

Contact  Person:  Dr.  Jenalhan  Friedlaender,' 
Pi  ogram  Director  for  Physical  Anthropology, 
N  itional  Science  Foundation,  4201  Wilson 
Bi  lulevard,  Arlington,  VA  22230.  Telephone:  ■ 
[7  33)  306-1758. 

Agendo;  To  review  and  evaluate  physical 
ai  thropology  proposals  as  part  of  the 
it  lection  process  for  awards. 

Date  Sr  Time:  December  8-9, 1994:  9:00 
).  n.-5:00  p.m. 


Place:  National  Science  Foundation. 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
5  Arlington,  VA  22230. 

Contact  Person:  Dr.  Stuart  Plattner, 
Program  Director  for  Cultural  Anthropology, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1758. 

Agenda:  To  review  and  evaluate  cultural 
anthropology  Senior  Research  proposals  as 
part  of  the  selection  process  for  awards. 

Date  &  Time:  November  29,  1994;  9  00 
a.m. -5:00  p.m. 

Place:  Atlanta  Hilton  Hotel,  255  Portland 
Street,  Atlanta,  Georgia. 

Contact  Person:  Dr.  Stuart  Plattner, 
Program  Director  for  Cultural  Anthropology 
(Dissertation),  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1758. 

Agenda:  To  Review  and  evaluate  cultural 
anthropology  dissertation  proposals  as  part  of 
the  selection  process  for  dissertation  awards. 

Date  &  Time:  November  7-8,  1994:  8:00 
a.m. -5:00  p.m. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
360  and  360.02  Arlington.  VA  22230. 

Contact  Person:  Dr.  J.W.  Harrigton,  or 
Thomas  J.  Baerwald,  Program  Directors  for 
Geography,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington.  VA 
22230.  Telephone:  (703)  306-1754. 

Agenda:  To  review  and  evaluate  geography 
proposals  as  part  of  the  selection  process  for 
awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
fmancial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  4, 1994. 
M.  Retiecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-25028  Filed  10-7-94;  8:45  ami 
BILLING  CODE  7S5S-01-M 
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Advisory  Panel  for'Economics, 
Decision  and  Management  Sciences; 
Notice  of  Meeting 

Name:  Advisory  Panel  for  Economics. 
Decision  and  Management  Sciences. 

DDate  and  Time:  October  24-27. 1994. 

Place:  East-West  Center,  Honolulu.  Hawaii. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Robin  Cantor,  Program 
Director  for  DRMS,  Division  of  Social, 
Behavioral  and  Economic  Research,  National 
Science  Foundation,  Room  995,  4201  Wilson 
Boulevard.  Arlington.  VA.  Telephone:  (703) 
306-1757. 

Purpose  ofMeeting:To  provide  advice  and 
recommendations  concerning  the  scope  of 


proposals  submitted  to  NSF  for  financial 
support  in  Methods  and  Models  for 
Integrated  Assessment. 

Agenda  .To  review  and  evaluate  proposal 
scope  and  criteria  as  pwrt  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  information  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature.  These 
matters  are  exempt  under  5  U.S.C.  552(b)(c), 
(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

fleason  for  Late  Notice:  Difficulty  in 
arranging  for  a  suitable  meeting  time  for  the 
full  committee. 

Dated:  October  4, 1994. 
M.  Rebecca  Winkler. 

Comm  ittee  Managemen  t  Officer. 

IFR  Doc.  94-25027  Filed  10-7-94;  8:45  am] 
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Advisory  Panel  for  Science, 
TechrK>logy  &  Society;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings. 

Name:  Advisory  Panel  for  Science, 
Technology  and  Society  (#1760). 

Date  and  Time:  October  28, 1994,  9  a.m. 
to  6  p.m.:  October  29, 1994,  9  a.m.  to  2  p.m. 

Place:  National  Science  Foundation^  201 
Wilson  Blvd.— Arlington,  VA— Room  390. 

Contact  Person:  Dr.  Ronald  J.  Overraann. 
Program  Director  for  Science  Technology 
Studies,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephooe  (703)  306-1743. 

Agenda:  To  review  and  evaluate  science 
and  technology  studies  proposals  as  part  of 
the  selection  process  for  awards. 

Date  and  Time:  November  17-18. 1994 — 
8:30  a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  Room 
970—4201  Wilson  Blvd.— Ariington,  VA— 
Room  970. 

Contact  Person:  Rachelle  Hollander, 
Program  Director  for  Ethics  and  Values 
Studies,  National  Science  Foundation,  Room 
995,  4201  Wilson  Boulevard.  Arlington.  VA 
22230.  Telephone  (703)  306-1743.  Ext.  6991. 

Agendo;  To  review  and  evaluate  ethics  and 
values  studies  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  Meetings:  Closed. 

Fiirpose  of  Meeting:  To  provide  advice  and 
reconcmieodations  concerning  support  for 
research  proposals  submitted  to  the  National 
Science  Foundation  for  financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  indude  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
pro]x>sals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c), 
Govemment  in  the  Sunshine  Act. 


Dated:  October  4, 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  94-25029  Filed  10-7-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

summary:  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
foUowring  proposal  for  the  collection  of 
in  formation,  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  54, 
"Requirements  for  Renewal  of  Operating 
Licenses  for  Nuclear  Power  Plants." 

3.  TTie  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  One-time  submission  with 
application  for  renewal  of  an  op)erating 
license  for  a  nuclear  power  plant  and 
occasional  collections  for  holders  of 
renewed  licenses. 

5.  Who  will  be  required  or  requested 
to  report:  Commercial  nuclear  power 
plant  licensees  who  wish  to  renew  their 
operating  licenses. 

6.  An  estimate  of  the  number  of 
responses:  It  is  estimated  that  a  total  of 
3  responses  will  be  received  during  the 
requested  three-year  clearance  period. 

7.  An  estimate  of  the  annualized 
number  of  hours  needed  to  complete  the 
requirement  or  request:  Approximately 
30,000  hours  per  licensee  (89,800  hours 
total). 

8.  An  indication  of  whether  Section 
3504(h).  Pubhc  Law  96-511  applies:  Not 
applicable. 

9.  Abstract:  10  CFR  part  54  of  the 
NRCs  regulations.  "Requirements  for 
Renewal  ot  C^ierating  Licenses  for 
Nuclear  Power  Plants."  specifies  the 
procedures,  criteria,  and  standards 
governing  nuclear  power  plant  Ucense 
renevral,  including  information 
submittal  and  recordkeeping 
requirements,  so  that  the  NRC  may 
make  determinations  necessary  to 
promote  the  health  and  safety  of  the 
public. 

Cc^ies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 


NRC  Public  Doctunent  Room,  2120  L 
Street,  N\V..  Lower  Level,  Washington, 
DC  20037. 

Comments  and  questions  should  be 
directed  by  mail  to  the  OMB  reviewer 
Troy  Hillier.  Office  of  information  and 
Regulatory  Affairs  (3150-0155),  NEOB- 
10202.  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
J.  Shehon.  (301)  415-7232. 

Dated  at  Rockville.  Mar>'land.  this  28th  day 
of  September,  1 994 . 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfbrd. 

Designated  Senior  Official  for  Information 
Resources  Management. 

[FR  Doc.  94-25031  Filed  10-7-94:  8:45  am] 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACnON:  Notice  of  the  Office  of 

Management  emd  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory- 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Rexision. 

2.  The  title  of  the  information 
collection:  10  CFR  Parts  30.  32.  and 
35 — Preparation,  Transfer  for 
Commercial  Distribution,  and  Use  of 
Byproduct  Material  for  Medical  Use. 

3.  The  fonn  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Manufacturers  of  radioactive 
drugs,  independent  nuclear  pharmacies, 
and  medical  use  licensees. 

6.  An  estimate  of  the  total  number  of 
responses:  16  additional  responses  (307 
responses  required  and  291  responses 
eliminated). 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  A  reduction  of 
408  hours  (an  increase  of  43  hours  for 
recordkeeping  and  a  reduction  of  451 
hours  for  reporting).  The  estimated  307 
responses  average  0.6  hour  per  response 
versus  the  291  responses  eUminated  that 
average  2.2  hours  per  response. 
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8.  An  indication  whether  Section 
3504(h).  Public  Law  9&-511  applies: 
Applicable. 

9.  Abstract:  In  response  to  a  petition 
for  rulemaking  submitted  by  the 
American  College  of  Nuclear  Physicians 
and  the  Society  of  Nuclear  Medicine, 
the  NRC  is  amending  its  regulations  for 
the  medical  use  of  byproduct  material. 
This  rule  is  necessary  to  provide  greater 
flexibility  by  eliminating  current 
regulatory  restrictions  and  allowing 
properly  qualified  nuclear  pharmacists 
and  authorized  users  who  are 
physicians  greater  discretion  in 
preparing  radioactive  drugs  containing 
byproduct  material  for  medical  use. 
This  rule  will  also  allow  the  use  of 
byproduct  material  in  both  research 
involving  human  subjects  and  the 
medical  use  of  radiolabeled  biologies.  In 
addition,  this  rule  also  contains  other 
miscellaneous  and  conforming 
amendments  necessary  to  clarifj'  or 
update  the  current  regulations. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room  2120  L 
Street  NW  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Troy  Hillier,  Office  of  Information  and 
Regulatory  Affairs,  (3150-0001.  -0010. 
and  -0120),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
J.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
[PR  Doc.  94-25032  Filed  10-7-94:  8:45  am) 
BILUNG  CODE  7S9O-0t-M 


Advisory  Committee  on  Medical  Uses 
of  Isotopes:  Meeting  Notice 

AGENCY:  Nuclear  Regulatory 

Commission^ 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  its  next 
regular  meeting  of  the  Advisory 
Committee  on  Medical  Uses  of  Isotopes 
(ACMUI)  on  November  17  and  18,  1994. 
Topics  of  discussion  will  include:  (1) 
Rulemaking  on  "Preparation,  Transfer, 
and  Use  of  Byproduct  Materia!  for 
Medical  Use";  (2)  status  of 
implementation  of  the  Quality 
Management  rule;  (3)  progress  report  on 


he  study  of  the  medical  use  program  by 
he  National  Academy  of  Science;  (4) 
)rachytherapy  fractionation  issues;  (5) 
\bnormal  Occurrence  Criteria 
Revisions;  (6)  rulemaking  on  "Release  of 
'atients  Containing 
Radiopharmaceuticals  or  Permanent 
mplants,  10  CFR  35.75";  (7)  discussion 
)n  Advanced  Notice  of  Proposed 
Rulemaking  for  10  CFR  Part  35;  (8) 
ssues  involving  misadministrations — 
bllow  up  of  patients,  NRC  use  of 
:onsultants;  (9)  review  and  approval  of 
he  bylaws  for  the  Committee;  and  (10) 
eport  on  the  Commission  briefing  held 
)n  October  20, 1994. 
>ATES:  The  meeting  will  being  8  a.m.  on 
November  17  and  18, 1994. 
,  iDDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
loom  T2B3, 11545  Rockville  Pike, 
lockville,  MD. 

OR  FURTHER  INFORMATION  CONTACT: 

.arry  W.  Camper,  Office  of  Nuclear 

Material  Safety  and  Safeguards.  MS 

'  '8F5,  U.S.  Nuclear  Regulatory 

I  Commission.  Washington,  DC  20555, 

'  'elephone  301-415-7269. 

<  Conduct  of  the  Meeting 

Barry  Siegel.  M.D.  will  chair  the 
1  tieeting.  Dr.  Siegel  will  conduct  the 
1  leeting  in  a  manner  that  will  facilitate 
le  orderly  conduct  of  business.  The 
ollowing  procedures  apply  to  public 
tarticipation  in  the  meeting: 

1 .  Persons  who  wish  to  provide  a 
'  mtten  statement  should  submit  a 

eproducible  copy  to  Larry  W.  Camper 
address  listed  above).  Comments  must 
e  received  by  November  10. 1994,  in 
I  rder  to  ensure  consideration  at  the 
1  leeting.  The  transcript  of  the  meeting 
'  nil  be  kept  open  until  November  28, 

994.  for  inclusion  of  written 
( omments. 

2.  Persons  who  wish  to  make  oral 

!  tatements  should  inform  Mr.  Camper, 

i  n  writing,  by  November  3. 1994. 

!  tatements  must  pertain  to  the  topics  on 

I  le  agenda  for  the  meeting.  The 

( ihairman  will  rule  on  requests  to  make 

<  ral  statements.  Members  of  the  public 
1  dll  be  permitted  to  make  oral 

!  tatements  if  time  permits.  Permission 
1 3  make  oral  statements  will  be  based  on 
t  le  order  in  which  requests  are 
I  iceived.  In  general,  oral  statements  will 
I  e  limited  to  approximately  5  minutes. 
( )ral  statements  must  be  supplemented 
1  y  detailed  written  statements,  for  the 
1  jcord.  Rulings  on  who  may  speak,  the 
(  rder  of  presentation,  and  time 
£  llotments  may  be  obtained  by  calling 
I  ii.  Camper,  301^15-7269,  between  9 
i  m.  and  5  EST,  on  November  14, 1994. 

3.  At  the  meeting,  questions  from 
i  tteadees  other  than  committee 
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members,  NRC  consultants,  and  NRC 
staff  will  be  permitted  at  the  discretion 
of  the  Chairman. 

4.  The  transcript,  minutes  of  the 
meeting,  and  written  comments  will  be 
available  for  inspection,  and  copying, 
for  a  fee,  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.,  Lower  Level. 
Washington,  DC  20555,  on  or  about 
December  9, 1994, 

5.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954.  as  amended  (primarily  Section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.);  and  the 
Commission's  regulations  in  Title  10. 
Code  of  Federal  Regulations,  Part  7. 

Dated:  October  4, 1994. 
.Andrew  L.  Bates, 

Advisory  Committee  Management  Officer 
IFR  Doc.  94-25033  Filed  10-7-94;  8:45  am) 
BILLING  CODE  759a-01-M 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  President's  Committee 
of  Advisors  on  Science  and 
Technology 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  the 
first  meeting  of  the  President's 
Committee  of  Advisors  on  Science  and 
Technology  (PCAST),  and  describes  the 
functions  of  the  Committee.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 
DATES  AND  PLACE:  October  25  and  26. 
1994.  The  White  House  Conference 
Center,  Truman  Room,  Third  Floor,  726 
Jackson  Place  NW,  Washington,  DC 
20500. 

TYPE  OF  MEETING:  Open. 
PROPOSED  SCHEDULE  AND  AGENDA:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  (PCAST)  will 
meet  in  open  session  on  "Tuesday, 
October  25. 1994,  at  approximately  9:00 
AM  to  be  briefed  on  current  activities  of 
the  Office  of  Science  and  Technology 
Policy  (OSTP).  This  sess'ion  will  end  at 
approximately  12:00  Noon.  The 
Committee  will  reconvene  in  open 
session  at  approximately  1:30  PM  to 
discuss  possible  long-term  agenda  items 
for  the  next  year.  This  session  will  end 
at  approximately  5:00  PM.  Either  of 
these  sessions  may  be  interrupted  for 
the  PCAST  to  gather  at  the  White  House 
to  be  introduced  to  the  President  of  the 
United  States. 

The  Committee  will  meet  again  in 
open  session  on  Wednesday,  October 


26.  at  approximately  9:00  AM  to 
continue  a  general  discussion  among 
Committee  members  and  other 
Executive  Office  «taff  about  a  long-terra 
agenda  for  PCAST.  This  session  wilt 
end  at  approximately  12:00  Noon. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  regarding  time,  place, 
and  agenda  please  contact  Laurel  Kayse 
or  Mike  Kowalok,  (202)  456-6100.  prior 
to  3:00  p.m.  on  October  24,  1994.  Other 
questions  may  be  directed  to  Angela 
Phillips  Diaz.  Executive  Secretary  of 
PCAST.  or  Mike  Kowalok.  (202)  456- 
6100.  Please  note  that  public  seating  for 
this  meeting  is  limited,  and  is  subject  to 
a  first-come,  first-served  basis. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  was 
established  by  Executive  Order  12882, 
as  amended,  on  November  23. 1993.  The 
purpose  of  PCAST  is  to  advise  the 
President  on  matters  of  national 
importance  that  have  significant  science 
and  technology  content,  and  to  assist 
the  President's  National  Science  and 
Technology  Council  in  securing  private 
sector  participation  in  its  activities.  The 
Committee  members  are  distinguished 
individuals  appointed  by  the  President 
from  noii-Federal  sectors.  The  PCAST  is 
co-chaired  by  John  H.  Gibbons. 
Assistant  to  the  President  for  Science 
and  Technology,  and  by  John  Young, 
former  President  and  CEO  of  the 
Hewlett-Packard  Company. 

Dated:  October  4. 1994. 
Barbara  Ann  Ferguson, 

Administrative  Officer,  Office  of  Science  and 
Technology  Policy. 

(FR  Doc.  94-25005  Filed  10-7-94;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Self-Employment 

Questionnaire 

(2)  Form(s)  submitted:  AA-4 

(3)  OXa  Number:  3220-0138 

(4)  Expiration  date  of  current  OMB 

clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request:  Extension  of  the 

expiration  date  of  a  currently 


approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  Individuals  or 

households 

(8)  Estimated  annual  number  of 

respondents:  450 

(9)  Total  annual  responses:  450 

(10)  Average  time  per  response:  0.691 10 
hours 

(11)  Total  annual  reporting  hours:  311 

(12)  Collection  description:  Section  2  of 
the  Railroad  Retirement  Act 
provides  for  payment  of  annuities 
to  qualified  eniployees  and  their 
spouses.  Work  for  a  railroad,  work 
for  a  "Last  pre-retirement  non- 
railroad  employer"  (LPE).  and  work 
in  self-employment  affect  payment 
in  different  ways.  This  collection 
obtains  information  to  determine 
whether  claimed  self-employment 
is  really  self-employment,  and  not 
work  for  a  railroad  or  LPE. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer.  Laiu-a  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget.  Room  3002,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Dennis  Eagan, 
Clearance  Officer. 

(FR  Doc.  94-25001  Filed  10-7-94;  8:45  ami 
BILUNG  CODE  7MS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^4783;  Filed  No.  SR- 
CBOE-94-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  to 
the  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  an  Extension  of  the  Pilot 
Program  for  Fees  Due  for  Post-Trade 
Data  Submission  of  Trade  Information 

October  3.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.  C.  78s(b)(l).  notice  is 
hereby  given  that  on  July  7. 1994.  the 
Chicago  Board  Options  Exchange.  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 


rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Exchange 
subsequently  filed  Amendment  No.  1  to 
the  proposed  rule  change  on  September 
29, 1994.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  request  an  extension  of  the 
"As-of-i\dd"  fee  (program  contained  in 
CBOE  Rule  2.26  ("Pilot  Program"),  until 
December  31, 1994. ^  Under  that  rule, 
individual  members  and  member 
organizations  are  assessed  a  monthly  fee 
when  they  submit  trade  information 
later  than  the  trade  date  (each  an  "As- 
of-Add")  on  more  than  a  stated 
maximum  percentage  of  their  monthly 
transatins.  The  Exchange  does  not 
propose  to  amend  Rule  2.26  in  any 
respect  at  this  time. 

Under  the  Pilot  Program,  the  fee.  if 
any,  to  an  individual  member  is  SIO.OO 
for  each  As-of-Add  submitting  during  a 
given  month  in  excess  of  the  percentage 
of  submissions  considered  "nominal" 
under  paragraph  (a)  of  Rule  2.26.  The 
fee  to  any  clearing  firm  under  paragraph 
(a)  of  Rule  2.26.  The  fee  to  any  clearing 
firm  imder  paragraph  (b)  of  that  rule  is 
$3.00  for  each  As-of-Add  submitted  in 
excess  of  the  "nominal"  monthly 
percentage.  Any  member  assessed  an 
As-of-Add  fee  may  request  verification 
from  the  Exchange  pursuant  to  Part  B  of 
Chapter  XIX  of  CBOE's  Rules  and  may 
appeal  the  fee  assessment  pursuant  to 
Part  A  thereof 

The  Pilot  Program  was  initially 
approved  by  the  Commission  on 
October  1. 1993.3  Continuation  of  the 
Pilot  Program,  in  its  present  form,  was 
approved  on  April  4, 1994.*  In  the 
Continuation  Order,  the  Commission 
required  the  Exchange,  if  it  wished  to 
make  the  Pilot  Program  a  permanent 
program,  to  e.xplain  how  the  Pilot 
Program  reflects  an  equitable  allocation 
of  fees  among  members  and  to  establish 


'  In  Amendraent  No.  1  the  Exchiinge  reqi:es:ecl  ir. 
extension  of  ttie  pilot  program  until  December  31. 
1994,  rather  than  permanent  approval.  See  Letter 
from  Michael  Meyer.  Schiff,  Hardin  &  Waite,  to 
Brad  Ritter,  Senior  Counsel.  Office  of  Marl-et 
Supervision  ("'QMS"').  Division  of  Market 
Regulation  ("Division").  Conunission.  dated 
SeptPmber  29.  1994  ("Amend.Tient  No.  1"). 

'  See  Securities  Excharge  .\ct  Release  No.  32099 
(October  1,  1993),  58  FR  53003  (October  13.  1993) 
("Exchange  Act  Release  No.  32999"). 

*See  Securities  Exchange  Act  Release  No.  3383S 
(April  4.  1994).  59  FR  17128  (.\pril  11,  1<W4) 
("Continuation  Order"). 
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a  policy  with  respect  to  discipline  of 
meinb««  that  repeatedly  file  an 
excessive  number  of  AS-of-Add.'  The 
Commission  also  required  the  CBOE  to 
submit  a  report  setting  forth  particular 
statistics  about  the  Pilot  Prooram.* 

The  Exchange  represents  mat  the  Pilot 
Program  serves  two  purposes.  First,  it 
helps  reimburse  the  Exchange  for  the 
administrative  burdens  and  costs  of 
processing  post-trade  date  submission 
from  members.  Late  trade  submissicms. 
according  tu  the  Exchange,  impose 
special  processing  costs  on  the 
Exchange  and  require  significaiit  effort 
by  clearing  firms  and  executing  brokers 
to  check  and  resolve  late  trade  rRports. 
The  Exchange  further  represents  that 
late  trade  submissions  also  can  burden 
the  Exchange  during  periods  of  high 
volume  and  create  financial  risks  to 
members  during  volatile  markets. 
Accordingly,  the  Exchange  believes  that 
the  As-of-Add  fees  provide  the 
Exchange  with  revenues  that  cover,  in 
part,  its  cost  for  providing  As-of-Add 
services. 

Second,  the  Exchange  represents  that 
the  Pilot  Program  is  designed  lo  create 
economic  incentives  for  members  to 
submit  trade  data  on  the  trade  date, 
thereby  relieving  the  Exchange  and 
Exchnge  members  of  high  levels  of 
special  handling.  The  Exchange  believes 
that  the  Pilot  Program  and  the  incentive 
effects  of  the  fee  are  equitably  allocated 
among  individual  members  and  member 
organizations.  Although  individual 
members  incur  a  higher  per-submission 
fee  than  do  clearing  members,  the 
Exdiange  states  that  individual 
members  have  primary  control  over  the 
timing  of  submissions  and,  in  the 
Exchange's  experience,  individual 
member  errors  and  delays  are  the  direct 
cause  of  most  As-of- Adds.  The  fee 
structure  is  thus  designed  to  impose 
greater  As-of-Add  responsibilities  on 
those  members,  i.e.,  individual 
members,  whose  conduct,  according  to 
the  Exchange  creates  the  biggest  share  of 
the  extra  work  and  extra  costs  posed  by 
late  submissions.  Since  October  1993, 
354  individual  members,  and  13 
clearing  firms,  have  been  assessed  a  fee 
pursuant  to  the  Pilot  Program.' 

The  Exchange  continues  to  believe 
that  it  is  also  appropriate  to  impose  As- 


*  W.  Rule  6.51  requi.'ies  members  to  submit  dsfa 
for  every  executed  trade  on  the  day  executed. 

•The  report  was  submitted  to  the  Commission  on 
July  5, 1OT4.  See  Utter  from  Joanne  Mofnc-Silver. 
Associate  General  Counsel,  CBOE,  to  Sharon 
Lawson,  Assistant  Director,  OMS,  Division, 
Commisison,  dated  June  29,  1994  ("Pilot  Report"). 

'  The  highest  fee  assessed  against  In  individual 
member  was  $858  and  the  average  fee  assessed  was 
S105.64,  while  the  highest  fee  assessed  against  a 
clearing  memter  was  S2,406  with  average  fees 
amounting  to  $307i)7.  U. 
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of-Add  fees  on  clearing  firms  that 
exceed  the  nominal  monthly  level  of  As- 
of-Adds.  In  the  Exchange's  experience, 
clearing  firms  are  sometimes  the  direct 
or  contributing  cause  of  late 
submissions.  The  Exchange,  therefore, 
believes  that  a  fee  imposed  on  such 
firms  is  therefore  appropriate,  in        -  . 
general,  as  it  is  for  individual  members. 
Moreover,  the  Exchange  believes  that 
clearing  firms  are  in  the  best  position  to 
identify  late-submitting  individual 
members  and  to  prompt  such  members 
to  process  trade  information  on  time.  In 
that  regard,  the  Exchange  represents  that 
the  fee  to  clearing  members  not  only 
helps  promote  their  operational 
vigilance,  but  also  that  of  the  individual 
members  for  whom  they  clear  trades. 

In  the  Continuation  Order,  the 
Commission  expressed  some  concern 
about  the  differing  fee  levels  for 
individual  members  as  compared  to 
clearing  firms  and  requested  the. 
Exchange  to  review  the  equities 
associated  with  the  fee  structure."  The 
Exchange  has  reviewed  the  Pilot 
Program  and  continues  to  believe  that 
the  levels  set  in  the  current  rule  are 
appropriate  for  eadi  membership  class, 
for  several  reasons.  First,  those  few 
clearing  firms  who  have  been  assessed 
a  fee  imder  rule  2.26  have  paid 
substantial  amounts.^  Fee  tevels  higher 
than  those  in  the  current  rule  would,  the 
Exchange  believes,  be 
disproportionately  severe.  Second, 
clearing  firms  incur  personnel  and 
systems  costs,  which  the  Exchange 
estimates  to  be  about  $5.00  per  As-of- 
Add,  for  the  extra  work  that  As-of-Add 
processing  creates.  Those  costs  are  not 
incurred  by  individual  members. 
Accordingly,  when  the  $5.00  cost  per 
As-of-Add  is  added  to  the  $3.00  fine 
imposed  on  clearing  firms  for  each 
excessive  monthly  As-of-Add,  the 
disparity  between  the  $10.00  paid  by 
individual  members  and  the  $8.00 
incurred  by  clearing  members  is,  in  the 
Exchange's  opinion,  de  minimis.  Third, 
the  Exchange  believes  that  the  fee 
structure  places  a  greater  sliare  of  the  fee 
jurden  on  the  members  primarily 
responsible  for  the  excess  costs  the 
Exchange  incurs.  The  Exchange, 
rherefore,  believes  that  the  fee 
differential  reflected  in  the  current  rule 
is  both  appropriate  and  equitable. 

Finally,  the  Exchange  believes  that 
Ihe  Pilot  Program  has  been,  and  will 
continue  to  be,  effective  in  promoting  a 
reduced  volume  of  As-of-Adds. 
Individual  members'  use  of  As-of-Adds 
las  declined  since  the  program  was 
nitiated,  as  have  the  number  of 
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Exchange  members  that  have  exceeded 
the  allowable  monthly  levek.^*  For  thai 
reason,  the  Exdiange  continues  to 
believe  that  the  Pii^  Program  is 
effective  in  covering  Exchange  costs  and 
in  improving  member  behavior. 
Nonetheless,  the  Exchange  believes  thai 
As-of-Add  processing  continues  to 
impose  burdens  on  the  Exchange  and  its 
members,  and  chronic  problems  may 
not  be  fully  addressed  by  fees  alone. 
Accordingly,  to  the  extent  that  any 
member  exceeds  the  nominal  level  for 
six  consecutive  months,  or  by  a 
significant  percentage  in  any  one  nwnth 
without  clear  justification,  the 
Department  of  Market  Operations  will 
refer  that  member  to  the  Division  of 
Regulatory  Services  for  investigation 
and  appropriate  disciplinary  action." 
On  approval  of  this  proposed  rule 
change,  the  Exchange  vnll  issue  a 
Regulatory  Circular  to  members 
reviewing  the  operation  of  the  program 
and  underscoring  the  foregoing 
compliance  policy. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5]  of  the 
Act  in  particular  in  that  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  charges 
among  CBOE  members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Splf -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  respect  to  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  lo 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


*  See  supra  note  4. 
"^Sne  supra  note  7-. 


"•See  Pilot  Report,  suprv  note  6. 

"To  dote,  the  Exchange  has  not  initiated  ajiy 
investigations  or  disciplinary  actions  concerning 
members'  post-trade  date  submission  of  trade  data. 
Telephone  conversation  between  Daniel  Schneider, 
SchifT  Hardin  *  Waile.  and  Bnd  Ritter,  Senior 
Counsel,  (}MS,  Oivisioo,  Commission,  on  Odobm 
3,  im>4  COjJober 3 0)Dver»ation  "). 


exchange,  and  in  particular,  the 
requirements  of  Section  6(b){5).^2 
Specifically,  the  Commission  finds,  as  it 
did  in  originally  approving  the  Pilot 
Program  and  the  subsequent  extension, 
that  imposing  fees  on  members  who 
submit  As-of-Adds  for  more  than  a 
prescribed  percentage  of  transactions  in 
any  month  is  likely  to:  (1)  Offset  the 
carrying  costs  incurred  by  the  Exchange 
and  Exchange  members  as  a  result  of 
these  post-trade  date  submissions;  (2) 
make  trade  comparisons  on  the  CBOE 
more  efficient  in  terms  of  the  time  and 
expense  involved  in  trade  processing; 
and  (3)  reduce  the  risk  exposure  to 
investors  and  Exchange  clearing 
members."  Additionally,  the 
Commission  continues  to  believe  that 
the  Pilot  Program  does  not  raise  any  due 
process  concerns  because  of  the 
availability  of  the  verification  and 
appeals  processes.'* 

Although  the  Exchange  believes  the 
fees  that  can  be  incurred  are  relatively 
modest,  the  Commission  believes  that 
the  fee  assessments,  which  have  reached 
in  excess  of  $800  per  month  for  an 
individual  member  and  in  excess  of 
$2,400  per  month  for  a  clearing 
member,'*  can  be  substantial. 
Nevertheless,  because  such  high  fees 
would  only  be  imposed  on  the  most 
egregious  offenders  of  Rule  2.26,  the 
Commission  believes  the  fee  structure  is 
not  totally  unreasonable.  Furthermore, 
the  Exchaflge  has  represented  that  in 
determining  the  number  of  As-of-Add 
submissions  each  month,  it  cannot 
determine,  without  reviewing  each 
individual  trade,  whether  a  particular 
As-of-Add  was  submitted  late  due  to  the 
fault  of  an  individual  member  or  that 
member's  clearing  firm.'®  As  a  result,  in 
determining  whether  a  member  has 
exceeded  its  stated  monthly  percentage 
of  allowable  As-of-Adds,  each  As-of- 
Add  processed  by  a  member  firm  is 
counted  against  both  that  member  firm 
and  the  individual  member  who 
executed  the  transaction."  In  this 
context,  the  Commission  remains 
troubled  that  to  the  extent  that  a 
clearing  member  is  responsible  for  the 
late  submission,  the  individual  member 


>^U.S.C.78f(b)(5)(19e8). 

"  See  Exchange  Act  Release  No.  32999,  supra 
note  3,  and  Continuation  Order,  supra  note  4. 

'</d.  The  regulatory  circular  to  be  issued  upon 
approval  of  the  proposed  rule  change  shell  also 
expressly  state  that  all  members  assessed  a  fee 
pursuant  to  the  pilot  program  may  submit  a  request 
for  verincation  and  may  appeal  the  fees  assessed 
pursuant  to  Chapter  XIX  of  the  CBOE  Rules.  See 
October  3  Conversation,  supra  note  11. 

"See  supra  note  7. 

"See  Continuation  Order,  supra  note  4. 

"Id. 


can  Still  be  assessed  a  substantive  fine, 
and  vice  versa. 

Despite  these  concerns,  the 
Commission  finds  that  the  differential 
in  the  per-trade  fee  amount  assessed 
against  clearing  members  ($3)  and 
individual  members  ($10)  is  consistent 
with  the  Act  based  on  the 
representations  by  the  Exchange  that  in 
its  experience,  most  As-of-Adds  are  the 
result  of  late  submissions  by  individual 
members  rather  than  by  clearing 
members,  and  that  clearing  members  are 
often  delayed  in  submitting  trade  data 
because  individual  members  fail  to 
submit  trade  data  to  the  clearing 
members  in  a  timely  manner.  As  a 
result,  the  Commission  believes  that  the 
proposed  rule  change  may  ser\'e  to 
reduce  the  number  of  monthly  As-of- 
Adds  by  individual  members  which 
should  benefit  all  Exchange  members, 
and  ultimately  investors,  by  increasing 
the  efficiency  with  which  Exchange 
transactions  are  processed  as  well  as 
helping  the  Exchange  to  defray  the 
additional  costs  it  incurs  with  the 
processing  of  those  transactions.'* 
Although  the  maximum  monthly 
allowable  percentage  of  As-of-Adds  for 
clearing  members  is  lower  than  for 
individual  members,  this  alone  does  not 
address  the  fee  differential  because 
clearing  members  are  clearing 
transactions  for  many  Exchange 
members.  The  Commission,  therefore, 
continues  to  encourage  the  Exchange  to 
consider  methods  of  administering  the 
Pilot  Program  to  ensure  that  As-of-Add 
fees  are  assessed  in  a  fair  and  equitable 
manner. 

In  addition  to  addressing  whether  the 
differential  in  the  per-submission  fee  is 
a  fair  and  equitable  allocation,  the 
Commission  also  requested  in  the 
Continuation  Order,"  that  the  Exchange 
address  why  the  Pilot  Programs  should 
not  be  incorporated  into  the  Exchange's 
Minor  Rule  Plan  ^°  because  of  the  size 
of  some  of  the  fees  imposed  under  the 
Pilot  Program.2'  Although  the  Exchange 
has  stated  that  it  believes  the  "fees" 
assessed  piu^uant  to  the  Pilot  Program 
are  fair  and  equitable  and  should  not  be 
incorporated  into  the  Minor  Rule  Plan.22 
the  Commission  does  not  believe  the 
issue  has  been  adequately  addressed  by 
the  CBOE.  Nevertheless,  the 


'^The  Commission  does  not  necessarily  agree 
with  the  Exchange  that  when  the  cost  to  clearing 
members  of  processing  As-of-Adds  is  factored  in. 
that  the  difference  between  the  per-submission 
transaction  fees  ($10  v.  $8)  is  de  minimis. 

>*  See  supra  note  4. 

zoSee  CBOE  Rule  17.50. 

"  See  Continuation  Order,  supra  note  4.  and 
supra  note  7. 

"See  Letter  from  Michael  Meyer.  Schiff  Hardin 
a  Waite,  to  Brad  Ritter,  Senior  Counsel,  OMS, 
Division.  Commission,  dated  September  2. 1994. 


Commission  has  determined  to  grant  a 
limited  three  month  e.xtension  to  the 
Pilot  Program  for  two  reasons.  First,  no 
formal  complaints  have  been  lodged  by 
members  regarding  the  fees  assessed  to 
date  pursuant  to  the  Pilot  Program.zs 
Second,  the  Exchange  has  represented 
that  it  will  re-consider  the  issue  of 
incorporating  the  As-Of  Add  fees,  in 
some  form.2-»  into  the  Minor  Rule  Plan. 

In  order  to  provide  the  Exchange  with 
adequate  time  to  assess  any  proposed 
changes  to  the  Pilot  Program,  the 
Exchange  has  represented  to  the 
Commission  that  a  proposed  rule  filing 
pursuant  to  Section  19(b)  of  the  Act  will 
be  submitted  by  the  Exchange  on  or 
before  November  1. 1994.  In  addition, 
the  CBOE  will  be  required  to  submit 
with  that  proposed  rule  change,  an 
updated  report  containing  the 
information  requested  by  the 
Commission  in  the  Continuation 
Order.25  The  Commission  also  notes 
that  it  would  not  be  inclined,  at  this 
time,  to  grant  a  further  extension  of  the 
Pilot  Program  imtil  the  concerns  raised 
herein  have  been  addressed  by  the 
Exchange. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  thereto  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  permit 
the  pilot  program  to  remain  in  effect 
until  December  31. 1994  without 
interruption.  Additionally,  the 
Exchange  has  represented  that  no 
problems  has  arisen  and  no  formal 
complaints  have  been  received  by  the 
Exchange  concerning  the  pilot  program 
since  its  implementation.^e 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  date,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Wishington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


"  See  October  3  Conversation,  supra  note  11. 

*'  See  Amendment  No.  1.  supra  note  1.  For 
example,  AsK>f-Add  fees  could  be  deemed  a 
violation  of  the  Minor  Rule  Plan  only  after 
exceeding  a  certain  dollar  amount. 

2' See  supra  note  4. 

"See  October  3  Conversation,  suprn  note  11. 
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Qunmission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  than  those  that  may  be  withheld 
from  the  public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-24  and  should  be 
submitted  by  November  1, 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act "  that  the 
proposed  ride  change  (SR-CBOE-;94- 
24),  extending  the  pilot  program  for  fees 
related  to  As-of-Adds  until  December 
31, 1994,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority!  *• 

Mar^garet  H.  McFaiiand. 

Depu  ty-  Secretary. 

(PR  Doc  94-25041  Filed  10-7-94;  8:45  am) 

BitxMQ  cooc  aoio-oi-« 


[RetoaM  No.  34-34780;  PRe  Nos.  SR-MCC- 
93-07  end  SR-MSTC-93-14] 

Setf-Regulatory  Organizations; 
IMwest  Claaring  Corporation  and 
Midwfest  Securftias  Trust  Company; 
Notica  of  Amandmants  and  Order 
Approving  on  an  Accelarated  Basis 
Proposad  Ruia  Changaa  Establishing  a 
Risi(  Aaaaasmant  Committaa  and 
Making  Various  Other  Changes  to 
MCC's  and  MSTC's  By^.aws  and  Rules 

On  November  17, 1993,  and  on 
December  23, 1993.  the  Midwest 
Clearing  Corporation  ("MCC")  and  the 
MidwRst  Securities  Trust  Company 
("MSTC")  respectively  filed  proposed 
rule  changes  (File  Nos.  SR-MCC-93-07 
and  SR-MSTC-93^14)  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)(1)  of  the  Siecurities  Exchange  Act 
of  1934  ("Act").i  MCC  amended  its 
proposal  on  December  23, 1993,  thereby 
making  it  virtually  identical  to  that  of 
MSTC.  On  January  3. 1994,  MCC 
submitted  a  second  amendment,  a  letter 
of  clarification.*  Notice  of  the  proposals 
was  published  in  the  Federal  Reguiler 
on  March  3, 1994.^  On  May  11.  1994, 


"15U.S.C.  78s(b)l2)(1988). 

-»17  CFR  200.3O-3(aMl2)  (J 99.*). 

'15  U.S.C  78s(b)(l)(198«). 

•'  Leltoj  from  David  T.  Rusoff,  Foley  &  l^ardner,  to 
Richard  Stnsier,  Divisioo  of  Markm  RegulaUon 
("Division"),  Comraisaion  (December  30, 1993). 

'Securities  ExchangeAct  Reiease  NIq.  33(>U7 
'Jpbruajy  23, 19»4).  59  FR  10187. 


UMI 


MCC  submitted  its  third  amendment, 
and  MSTC  submitted  its  first 
amendment*  On  July  8, 1994,  MCC 
submitted  its  fourth  amendment,  and 
MSTC  submitted  its  second 
amendment.'  On  September  22. 1994, 
MCC  submitted  its  fifth  amendment, 
and  MSTC  submitted  its  third 
amendment.^  No  comments  on  the 
proposals  have  been  received  by  the 
Commission.  This  order  approves  the 
proposed  rule  changes  as  amended.' 

I.  Description  of  the  Proposals . 

MCC  and  MSTC  are  modifying  their 
By-Laws  and  Rules  to  define  their 
participants'  rights  and  obligations  more 
precisely  and  to  give  MCC  and  MSTC 
more  flexibility  and  protection  in 
dealing  with  violations  of  their  rules." 
MCC  and  MSTC  are  adding  new 
sections  to  their  By-Laws  to  authorize 
MCC  and  MSTC  to  establish  additional 
committees  as  may  be  provided  for  in 
the  By-Laws  or  Rules  or  may  be 
established  by  their  boards  of  directors. 
Such  committees  shall  have  the  duties 
and  authority  as  prescribed  for  them  by 
the  By-Laws,  the  Rules,  or  the  boards. 

MCC  and  MSTC  are  amending  their 
Rules  to  provide  for  the  establishment  of 
risk  assessment  committees.  Each  risk 
assessment  committee  will  consist  of 
four  members.  The  risk  assessment 
committees  shall  have  sudi  duties  as 
may  be  assigned  to  them  by  MCC's  or 
MSTC's  Rules  or  by  their  boards. 
Among  other  duties  of  the  risk 
assessment  committees,  the 
amendments  require  MCC  and  MSTC  to 
consult  with  at  least  one  member  of 
their  respective  risk  assessment 
committee  before  ceasing  to  act  for  a 
participant"  Three  members  of  the  risk 
assessment  committees  will  hear  all 
appeals  of  MCC  and  MSTC  decisions  to 
deny  application  for  membership  or  to 
cease  to  act  for  a  participant.  Previously, 
MCC  and  MSTC  Rules  required  the 


■•  L*tler  from  David  T.  Rusoff,  Foley  A  Lardnar,  to 
7i!rry Carpenter.  Branch  Chief,  Division, 
Commission  (May  10. 1994). 

*  Letter  from  David  T.  Rusoff,  Foley  ft  t-ardner,  to 
Jerry  Carpenter.  Assistant  Diredor.  Division, 
Commission  (July  7, 1994). 

«  Letter  from  David  T.  Rusoff,  Foley  »  Lardner,  to 
Icrry  Carpenter,  Division,  Commissicn  (September 
21,  1994). 

'The  descriptions  of  the  proposals  as  set  forth  in 
Ihi.s  order  are  descriptions  of  the  proposals  in  their 
final,  amended  fonns. 

"The  Commission  recently  approved  lh« 
proposed  nile  filing  of  the  Chicsgo  Stock  Exchange, 
the  parent  (»rporation  of  MCC  a.id  MSTC,  which 
contained  many  of  the  same  amendments  proposed 
in  the  subject  filings  by  MCC  and  MSTC  Secu-nties 
Exchange  AH  Release  No.  34505  (August  9, 1994). 
h9  FR  42802. 

"The  purpose  of  the  ref^uired  consultation  is  to 
help  ensure  that  the  managemanU  of  MCC  and 
MSTC  have  independent  input  to  assist  them  in 
their  derision  making  procet^sea. 


boards  to  appoint  a  panel  to  liear  such 
appeals.'® 

MCC  and  MSTC  are  adding  provisions 
to  their  Rules  to  adopt  formal  standards 
of  review  for  the  hearing  of  appeals 
beyond  the  risk  assessment  committees. 
The  new  standards  provide  that  the 
decisions  of  the  risk  assessment 
committees  cannot  lie  reversed, 
modified,  or  remanded  by  the  boards  if 
the  factual  conclusions  in  the  risk 
assessment  committees'  decisions  are 
supported  by  substantial  evidence  and  if 
such  decisions  are  not  arbitrary, 
capricious,  or  an  abuse  of  discretion. 

The  amendments  bar  MCC  or  MSTC 
participants  from  bringing  legal 
proceedings,  except  for  violations  of 
federal  securities  laws,  against  any 
officer,  director,  employee,  or  agent  of 
MCC,  MSTC,  or  the  Chicago  Stock 
Exchange  ("CHX")  if  such  officer, 
director,  employee,  or  agent  is  acting  on 
MCC,  MSTC,  or  CHX  business.  These 
provisions  do  not  prohibit  MCC  or 
MSTC  participants  fix>m  suing  MCC  or 
MSTC  for  actions  taken  by  officers, 
directors,  employees,  or  agents.  The 
provisions  only  prohibit  suits  against 
such  persons  in  their  capacities  as 
individuals. 

The  proposed  rule  changes  add 
provisions  that  limit  the  liability  of 
MCC  and  MSTC  to  participants  for 
losses  arising  from  the  nonperformance 
or  misperformance  of  MCC's  or  MSTC's 
duties  except  (1)  for  losses  attributable 
to  MCC's  or  MSTC's  negligence  with 
respect  to  the  safeguarding  of  securities 
or  funds  in  MCCs  or  MSTCs  custody  or 
control  and  (2)  for  losses  attributable  to 
the  willful  misconduct,  gross 
negligence,  bad  faith,  or  fraudulent  or 
criminal  acts  of  MCC,  MSTC,  their 
officers,  directors,  employees,  or  agents 
with  respect  to  all  other  activities.  The 
limitation  of  M(X  and  MSTC  liability 
does  not  apply  to  violations  of  federal 
securities  laws.  The  amendments  also 
provided  that  any  MCC  or  MSTC 
participant  that  fails  to  prevail  in  a  h>Kal 
proceeding  brought  by  such  participant 
against  MCC  or  MSTC  or  any  of  their 
officers,  directors,  employees,  or  agents 
shall  be  required  to  pay  MCC  or  MSTC 
all  reasonable  expenses,  including  legal 
fees,  incurred  by  MCC  or  MSTC  in  such 
proceedings  but  only  if  such  expensns 
exceed  $50,000. 


it  m£ 


'"The  amendmenU  prohibit  iRE  member  of  the 
risk  asfRssment  committees  who  was  consulted 
from  participating  in  the  hearing  of  any  related 
eppeaL  MCC  and  MSTC  By-L.aws  already  provide 
that  any  member  of  one  of  the  risk  assessment 
committees  (previously  the  txMsrd-appointed 
committees]  that  has  any  direct  or  indirect  interest 
in  a  matter  on  appeal  which  might  preclude  such 
member  bom  rendering  an  ob^ive  and  inipnrtial 
determination  shall  not  hear  such  appeal. 


n.  Discussion 

The  Commission  believes  that  the 
proposals  are  consistent  with  the  Act 
and  particularly  with  Section  17A  of  the 
Act."  Section  17A(b)(3)(H)  requires  that 
the  rules  of  clearing  agencies  provide 
feir  procedures  with  respect  to 
disciplining  participants  and  denying 
participation  to  any  persons  seeking 
participation  in  a  clearing  agency. '2  By 
establishing  standing  risk  assessment 
committees,  by  requiring  that  such 
committees  hear  all  appeals  of  MCC  and 
MSTC  decisions  to  deny  application  for 
membership  or  to  cease  to  act  for  a 
participant,  and  by  setting  frath  specific 
standards  of  review  for  appeals  of  the 
risk  assessment  committees'  decisions, 
the  proposals  appear  to  provide  fair 
procedures  as  required  by  Section 
17A(b)(3){H).  Furthermore,  the 
proposals  also  should  enhance  certainty 
and  consistency  in  the  operations  of 
MCC  and  MSTC  by  providing  that  the 
decisions  of  the  risk  assessment 
committees  cannot  be  reversed, 
modified,  or  remanded  by  the  boards  if 
the  conclusions  are  within  the 
parameters  discussed  earlier. 

Finally,  the  proposed  rule  changes 
also  contain  several  nuxiificatians  to 
MCC's  and  MSTC's  rules  regarding 
MCCs  and  MSTC's  standards  of  care 
and  limitations  of  liability.  By  setting 
forth  definite  statements  of  MCC's  and 
MSTC's  steuidards  of  care  and 
limitations  of  liability,  the  proposals 
should  increase  the  general  operating 
efficiency  of  MCC  and  MSTC 

The  Commission  believes  that  the 
provisions  that  require  participants  who 
are  tmsuccessful  in  suits  against  MCC  or 
MSTC  must  pay  MCC's  or  MSTC's  legal 
expenses  under  certain  circumstances 
are  consistent  with  the  requirements  of 
Section  17Afb)(3)(D)  of  the  Act  which 
requires  that  the  rules  of  a  clearing 
agency  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  participants." 
Because  the  proposals  allow  MCC  and 
MSTC  to  shift  the  financial  burden  of 
unsuccessful  litigation  to  the 
responsible  participant,  the  proposals 
appear  to  be  consistent  with  this 
statutory  objective.  The  Commission 
also  believes  that  the  rule  changes 
should  not  provide  an  undue 
disincentive  to  litigation  because  MCC's 
and  MSTC's  expenses  must  be 
reasonable  and  must  exceed  $50,000 
before  a  participant  member  will  be 
obligated  to  compensate  MCC  or  MSTC 
The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
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prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing  of 
the  amendments.  Because  the 
Commission  has  not  received  any 
comments  with  regard  to  its  notice  of 
the  proposals  as  originally  filed  and 
does  not  foresee  receiving  any  adverse 
comments  regarding  the  subsequent 
amendments  and  because  the 
subsequent  amendments  generally 
narrowed  the  scope  of  the  original 
proposals  and  made  clarifj'ing  and 
technical  changes,  the  Commission 
finds  it  appropriate  to  approve  the 
proposals  prior  to  the  thirtieth  day  after 
the  date  of  publicaUon  of  notice  of  the 
filing  of  the  amendments. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  forgoing. 
Persons  making  written  submissions 
should  file  six  copies  theteof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW„ 
Washington,  DC  20549.  Copies  of  Ae 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witliheld  bum  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  vriU  be 
available  for  inspection  and  Cf^ying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N\V, 
Washington,  DC  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  MCC  and  MSTC  All 
submissions  should  reier  to  File  Nos. 
SR-MCC-93-07  and  SR-MSTC-^3-14) 
and  should  be  submitted  bv  November 
1, 1994. 

IV.  Conclusion 


"  15  U.S.C  78<)-l  (19M). 

"  15  U.S.C  78q-irb)(3MH)  (1988). 

"  15  aS.C  78q-{b){3){D)  M9B«). 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  .Art."*  that  the 
above-mentioned  proposed  rule  changes 
(File  Nos.  SR-MCC-93-07  and  SR- 
MSTC-93-14)  be,  and  hereby,  are. 
approved. 

For  the  Commission  by  tlie  Divisioa  of 
Market  Regulation,  pursuant  to  cMegated 
authority.!* 

MargarH  H.  McFarland, 

Deputy  Secretary. 

IFR  Dot  94-25040  Filed  1-7-94;  8:45  sun| 

BnjjMO  cooe  wto-oi-« 


'•  17  CFR  20B.3O-3(.)(T2)  |T"«M^ 


(Release  No.  34-34782;  File  No.  SR-PMLX- 
94-36) 

Setf-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  bv 
tt»e  Philadelphia  Stock  Exchange,  Inc^ 
Relating  to  By-Law  Articles  IX  and  X 
Respecting  the  Trustees  of  the  Stoch 
Exchange  Fund  and  the  Executive 
Committee 

October  3. 1994. 

On  July  8, 1994.  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
•Commission  "),  pursuant  to  Section 

19(b)(1)  of  the  Securities  Exdiaiwe  Act 
of  1934  (••Act').'  and  Rule  19b-4 
thereunder,^  a  proposal  to  amend 
Section  9-1.  "Trustees  of  Stock 
Exchange  Fund— How  Appointed'  of 
Article  LX,  "Trustees  of  Stock  Exchange 
Fund'  of  the  Exchange  s  By-Laws  to 
allow  two  members  of  the  Exchange's 
Board  of  Governors  ("Board'),  rather 
than  two  Vice  Chairmen,  to  serve  as 
trustees  of  the  Stodt  Exchange  Fund 
(••F^d  •)  and  to  allow  quafified  oon- 
members  to  serve  as  trustees,  hi 
addiUon.  the  PHLX  proposes  to  amend 
SectiMi  10-13,  "Executive  Committee  ' 
of  By-Law  Article  X,  "Standing 
Committees,"  to  delete  the  requirement 
that  the  Executive  Vice  President  of  the 
Exchange  serve  on  the Exdianges 
Executive  Committee.* 

Notice  of  the  proposal  appeared  in  the 
Federal  Register  in  Securities  Exchange 
Act  Release  Na  34567  (August  19 
1994),  59  FR  44211  (August  26. 1994). 
No  comment  letters  were  received  on 
the  proposal. 

Currently,  Section  9-1  of  the 
Exchange's  By-Laws  requires  that  the 
trustees  of  the  Fund  include  the 
Chairman  of  the  Exdianges  Board,  two 
Vice  Chairmen  of  the  Board  and  up  to 
five  other  Ebtchange  members;  ail  of  the 
trustees,  except  the  Chairman,  are 
appointed  by  the  Exchange's  Board  and 
serve  for  three  years  or  until  a  successor 
is  appointed.  The  PHLX  proposes  to 
amend  Section  9-1  to  allow  two 
members  of  the  Exchange's  Board, 
rather  than  t^vo  Vice  Chairmen,  tobtirve 
as  trustees  of  the  Fund  and  to  allow 
qualified  non-members  to  serve  as 
trustees.  Under  Section  9-1,  as 
amended,  the  trustees  of  the  Fund  will 
include  the  Chairman  of  the  Board  and 


'  15  U.S.C.  7tis(b)|l)fl9M). 

'  1 7  OR  2«).19»>-4  (1993). 

'  Pursuant  to  Arricle  X>J1,  -Aaiending  ttm  By- 
Law4/'  of  the  Exchanges  By-Laws  the  Board  voted 
on  the  proposed  ami'ndments  to Ibe  Exchange* By- 
Laws  and  subminad  them  to  the  Exchangp's 
members  for  comment.  Receiving  do  conunents,  the 
BoBPrl  voted  to  approve  the  proposed  smendnw  its 
and  filed  its  prapoaat  with  the  0)mmis»ion. 
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two  members  of  the  Board.  The 
remaining  five  trustees,  pursuant  to  the 
proposal,  can  be  either  members,  non- 
members,  or  a  combination  from  these 
two  categories. 

In  addition,  the  PHLX  proposes  to 
amend  Section  10-13,  "Executive 
Committee,"  of  By-Law  Article  X, 
"Standing  Committees,"  to  delete  the 
requirement  that  the  Executive  Vice 
President  of  the  Exchange  serve  on  the 
Exchange's  Executive  Committee.* 

The  PHLX  states  that  the  proposal  to 
amend  By-Law  Article  IX,  Section  9-1. 
will  give  the  Exchange's  Board  more 
flexibility  in  choosing  trustees  of  the 
Fund  by  eliminating  the  requirement 
that  all  trustees  be  &(change  members 
or  affiliated  with  member  organizations. 
Under  the  proposal,  the  Board  will  be 
able  to  choose  qualified  persons  with 
investment  management  expertise 
regardless  of  their  status  as  Exchange 
members  or  affiliates. 

The  proposed  amendment  will  also 
eliminate  the  requirement  that  the 
Exchange's  Vice  Chairmen  serve  as 
Fund  trustees,  to  ease  the  administrative 
burdens  ctirrently  imposed  upon  the 
Vice  Chairmen.  'The  proposal  retains  the 
Board's  oversight  of  the  trustees  by 
continuing  to  require  the  Chairman  of 
the  Board  to  be  a  trustee  and  by 
imposing  a  new  requirement  that  two 
other  members  of  the  Board  be  trustees. 

The  proposed  amendment  to  By-Law 
Article  X,  Section  10-13  deletes  the 
Executive  Vice  President  of  the  PHLX 
from  membership  on  the  Exchange's 
Executive  Committee  while  increasing 
the  minimum  number  of  Board 
members  on  the  Executive  Committee 
from  three  to  four.  The  PHLX  states  that 
the  Exchange's  management  will 
continue  to  be  represented  on  the 
Executive  Committee  by  the  Exchange's 
President  and  Chief  Executive  Officer. 
Under  Section  10-13,  as  amended,  the 
other  members  of  the  Executive 
Committee  shall  include  the  Chairman 
of  the  Board,  two  Vice  Chairmen  of  the 
Board,  the  immediate  past  Chairman  of 
the  Board,  and  four  or  more  additional 
members  of  the  Board  appointed  by  the 
Chairman  of  the  Board  with  the  Board's 
approval. 

-    The  PHLX  believes  that  the  proposal 
is  consistent  with  Section  6  of  the  Act. 
in  general,  and,  in  particular  with 
Section  6(b)(3),  in  ihat  it  is  designed  to 
assure  a  fair  representation  of  the 
Exchange's  members  in  the 
administration  of  its  affairs  and  to 
provide  that  one  or  more  Fund  trustees 


♦The  Executive  Committee  executes  and 
implements  corporate  policy  established  previously 
by  the  Exchange's  Board  of  Governors  and  makes 
recommendations  concerning  corporate  policy  to 
the  Board  of  Governors.  See  By-Law  Section  10-:]  3. 
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n  lay  be  representatives  not  associated 
vfith  a  member  of  the  Exchange.' 
The  Commission  finds  that  the 
{ roposed  rule  change  is  consistent  with 
t  le  requirements  of  the  Act  and  the 
r  lies  and  regulations  thereunder 
a  iplicable  to  a  national  securities 
e  (change,  and.  in  particular,  with  the 
r  jquirements  of  Section  6(b)(3)  in  that  it 
i ;  designed  to  assure  the  fair 
r  ^presentation  of  the  Exchange's 
t  lembers  in  the  administration  of  its 
a  Tairs.B  Specifically,  the  Commission 
t  elieves  that  the  proposed  amendments 
t )  Section  9-1  are  designed  to  provide 
t  le  PHLX's  Board  with  greater 
f  exibility  in  the  selection  of  Fund 
t  ustees  by  allowing  the  Board  to 

]point  qualified  non-members  to  serve 
e  >  trustees  of  the  Fund,  thereby  allowing 
I  on-members  with  investment  expertise 
t }  serve  as  Fund  trustees.  In  addition, 
t  le  Commission  believes  that  it  is 
I  sasonable  for  the  PHLX  to  eliminate  the 
I  gquirement  that  the  Exchange's  Vice 
( ihairmen  serve  as  Fimd  trustees  in 
(  rder  to  ease  the  administrative  duties 
(  f  the.  Vice  Chairmen.  At  the  same  time. 
( le  Commission  notes  that  the  proposal 
1  squires  two  members  of  the  Board,  as 
1  /ell  as  the  Chairman  of  the  Board,  to 
j  erve  as  Fund  trustees,  thus  helping  to 
I  nsure  that  the  Board  will  retain  its 
( iversight  of  the  Fimd. 

In  addition,  the  Commission  believes 
lat  it  is  reasonable  for  the  PHLX  to 
mend  Section  10-13  to  eliminate  the 
•HLX's  Executive  Vice  President  from 
nembership  on  the  Exchange's 
executive  Committee  in  order  to  allow 
he  PHLX's  management  to  be     , 
epresented  on  the  Executive 
Committee.  Although  the  proposal  also 
ncreases  the  minimum  number  of 
3oard  members  who  are  required  to  be 
)n  the  Executive  Committee  from  three 
o  four,  the  Commission  does  not 
>elieve  this  change  should  substantially 
iffect  the  governance  of  the  Exchange.' 


'Telephone  conversation  between  Murray  L. 
(oss.  Secretary.  PHLX.  and  Yvonne  Fraticelli. 
Mtorney,  Options  Branch.  Division  of  Market 
(egulation.  Commission,  on  July  27, 1994. 

•  15  U.S.C  78f(bK3)  (1988). 

'  In  this  context,  the  Conunission  notes  that  the 
>HLX's  By-Laws  already  permit  the  appointment  of 
nore  than  three  Board  members  to  the  Executive 
i^mmittee.  Nevertheless,  as  the  Commission  has 
loted  in  other  contexts,  the  Conunission  would  be 
:oncerned  if  the  Executive  Committee  were 
iominated  by  floor  interests.  See  e.g..  Securities 
exchange  Act  Release  No».  31633  (December  22. 
1992).  57  FR  62402  (December  30.  1992)  (order 
ipproving  File  Nos.  MSE-92-12  and  MSE-92-13) 
amending  Constitution  of  the  Midwest  Stock 
Exchange  ("MSE")  to  require  that  the  MSE's  Board 
3f  Governors  consist  of  sixteen  member  Governors 
ind  eight  non-member  Governors,  and  revising  the 
:omposition  of  the  MSE's  Nominating  Committee 
jnd  Executive  Committee);  and  22058  (May  21. 
1985).  50  FR  23090  (May  30,  1985)  (File  Nos.  SR- 
CBOE-84-15  and  SR-<:B0E-84-16)  (disapproving 


The  Commission  believes  that  the 
proposal  should  make  the  structure  of 
the  Executive  Committee  less 
ciunbersome  and  help  to  streamline  the 
Executive  Committee's  proceedings 
while  preserving  the  participation  of  the 
PHLX's  management  on  the  Executive 
Committee. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (SR-PHLX-94- 
36)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Nfargaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  94-25039  Filed  10-7-94.  8:45  am) 
81LUNG  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

October  4, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Seciuities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  unlisted  trading  privileges  in  the 
following  securities: 

James  River  Corp. 
Preferred  Stock  (VA)  Dep.  Sh.  (1/100  PFP) 
Par  Value  $.10  (File  No.  7-13006) 
America  West  Airlines,  Inc. 
Class  B  Common  Stock,  S.Ol  Par  Value 
(File  No.  7-13007) 
Capco  Automotive  Products  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13008) 
Circus  Circus  Enterprises,  Inc. 

Purchase  Rights,  No  Par  Value  (File  No.  7- 
13009) 
Conrail,  Inc. 
Common  Stock.  Sl.OO  Par  Value  (File  No. 
7-13010) 
Kimco  Realty  Corporation 
Common  Slock,  $.01  Par  Value  (file  No.  7- 
13011) 
MacNeal  Schwendler  Corporation 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
13012) 
Polyphase  Corporation 
Common  Stock.  No  Par  Value  (File  No.  7- 
13013) 
Property  Trust  of  America 
Rights  to  Subscribe.  Sl.OO  Par  Value  (File 
No.  7-13014) 
Rohr  Industries,  Inc. 


proposed  rule  change  to  increase  the  minimum 
number  of  floor  directors  on  the  Board  of  the 
Chicago  Board  Options  Exchange  ("CBOE")  and 
approving  proposed  rule  change  to  provide  for 
election  of  a  floor  member  to  be  the  CBOE's 
Executive  Coirunittee  Chairman). 

•  15  U.S.C.  78s(b)(2)  (1988). 

« 17  CFR  200.3O-3(a)(12)  (1993). 


Common  Stock,  $1.00  Par  Value  (RIe  No 
7-13015) 
US  1  Industries,  Inc. 
Cbmroon  Stodt.  $3,125  Par  Valae  (File  Nol 
7-13016) 
WHX  Corporation  Holding  Co. 
Common  Stock,  $.01  Par  Value  (File  Nfx 
75-13017) 

These  securities  are  listed  and 
registered  on  one  ot  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 

system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  26, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  IX! 
20549.  Following  this  opportunity  for 
hearing,  the  Conunission  will  approve 
the  appUcation  if  it  finds,  based  upon 
all  the  mfbrmation  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  piu^uant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dei^^ted 
authority. 

lonathan  G.  Kati. 

Secretary. 

JFR  Doc  94-25046  Filed  tO-7-94;  8:45  ami 
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[Release  Mo.  34-34779;  Rte  Ma  SR-DTC- 
94-13J 

Self-Regulatory  Orgaoiiatlons;  The 
Deposilory  Trust  Company;  Notice  of 
Filing  and  Ordw-  Granting  Accelerated 
Approval  on  •  Temporary  Basis  of 
Proposed  Rule  Change  Implementing 
the  Prime  Broker  Optfon  in  the 
Institutional  OeNvery  System 

October  3, 1994, 

Pursuant  to  Section  19{bKl)  of  the 
Securities  Exdiange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  12. 1994,  Ttie  Depository 
Trust  Company  ("DTC")  filed  with  the    " 
Securities  and  Exchange  Conunission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-94-13}  as 
described  in  Items  I  and  II  below,  which 
Items  have  been  prepared  primarily  by 
DTC.  The  Cmnmission  is  publishing  this 
notice  to  solicit  commoits  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 


approval  of  the  proposed  rale  change  oo 
a  temporary  basis  thioagh  May  31, 1995. 

I.  Self-ReguUtory  Organizatioe's 
Statement  of  the  Tenas  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  diange  involves 
the  primary  broker  c^oo  in  DTTCs 
histitutional  DeKvery  ("ID")  system  and 
will  permit  DTC's  ID  system  to  be  used 
for  the  confirmation  and  affirmation  of 
trades  which  are  to  be  settled  by  prime 
brokers.  The  proposed  rule  change  also 
includes  a  procedure  whereby  prime 
brokers  can  disaffirm  trades  which  they 
previously  had  affirmed. 

n.  Self-Regulatory  Or:gaBization's 
Statement  of  the  Pwimsc  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Qiange 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  place  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organisation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  letter  dated  January  25, 1^.  to 
the  Prime  Brokerage  Committee  of  the 
Securities  Industry  Assodation  ("Prime 
Brokerage  Committee"),  the  Division  of 
Market  Regulation  ("Division") 
specified  certain  conditions  for 
providing  prime  brokerage  services, 
including  requiring  that  the  parties  to  a 
prime  broker  arrangement  utilize  the 
facilities  of  a  clearing  agency  registered 
pursuant  SecUon  17A  of  the  Act  2  to 
confirm  and  affirm  prime  broker 
transactions.3  DTC  is  a  clearing  agency 
registered  pursuant  to  Section  17A  of 
the  Act.  The  proposed  rule  change 
contains  procedures  which  will  permit 
DTC's  ID  system  to  be  used  to  comply 
with  the  Division's  prime  broker  letter 
and  to  facilitate  the  option  of  settling 
affirmed  prime  broker  trades  through 
the  National  Securities  Clearing 
Corporation's  ("NSCC ')  continuous  net 
settlement  ("CNS '}  system. 

A  prime  broker  is  a  broker-dealer 
participating  in  the  ID  system  that 
provides  a  custodial  facility  for 
institutional  customers.  Under  the 
proposed  rule  change,  broker-dealers 


that  are  members  of  both  DTC  and  the 
NSCC  and  that  participate  in  DTC's  ID 
system  and  NSCC's  CNS  system,  will 
have  the  option  to  settle  affirmed  prime 
broker  trades  through  the  ID  system  or 
through  NSCCs  CNS  system.  A 
common  member  executing  trades  on 
behalf  of  an  institutional  customer 
("executing  broker")  will  report  trade 
details  to  DTC  fmr  initial  processing 
through  the  ID  system.  At  the  time  of 
submission,  the  executing  broker  will  be 
required  to  determine  whether  a  trade 
will  settle  on  a  trade-for-trade  basis 
through  the  ID  system  or  through  CNS. 
If  the  executing  brokers  choose  the 
former,  the  trade  will  settle  through 
DTC's  customary  ID  procedures.  If  the 
executing  brokers  chooses  to  settle  the 
trade  through  CNS,  they  will  submit  a 
prime  broker's  CNS  agent  ID  number  to 
DTC  when  reporting  the  details  of  the 
trade.* 

After  the  executing  broker  reports  a 
trade  to  DTC  using  a  prime  broker's  CNS 
number,  DTC  will  complete  its  ustial  ID 
confirmation  and  affirmation 
processing.  Conformations  will  be 
issued  by  the  morning  of  the  next 
business  day  after  the  trade  date.  Tbe 
prime  broker  will  affirm  the  trade  if 
their  inibnnatiQn  matches  the 
information  received  fit>m  the  exeruting 
brokers.5  The  trades  then  will  be 
submitted  to  NSCC  through  CCF«  on  lb*- 
night  of  T+2  for  clearance  and 
settlement  following  normal  CNS 
settlement  procedures. 

Trades  entered  into  the  CNS  sysl^ro 
will  settle  like  routine  CNS  trades. 
NSCC  will  combine  prime  brokers'  and 
executing  brokers*  positions  with  their 
other  respective  CNS  positions  in 
seciuities  of  the  same  issue  to  arrive  at 
a  net  deliver  or  net  receive  obligation  for 
each  issue.  After  establishing  such  net 
deliver  or  net  receive  obligations  for  tbe 
prime  brokers  and  executing  brokers, 
NSCC  will  guarantee  their  respective 
obligations.  Pursuant  to  NSCC's 
standard  CNS  procedures,  money 
settlement  for  these  trades  will  occur  at 
NSCC  while  deliveries  of  securities  will 
occur  at  DTC. 


•■wu&C7aiMii)li9aa). 


*15U.S.C78q-J  (1988). 

»  Lrtter  from  Brandon  B«clwr.  Oiraetar.  DMaim, 
Commiuion.  to  Jeffrey  BmmMd.  Pifne  ankar 
Committee  (fanuary  25.  tSM), 


*  Prime  farakers  are  requirad  to  raaiauia  two  nr 
more  agent  ID  numbers.  One  of  ibese  numbers  vrill 
be  reserved  as  a  special  number  to  be  aaed  only  Un 
trades  thai  are  directed  to  settle  througb  NSUC'a 
CNSsystam, 

'  Trades  affinned  on  T*3  revert  to  tradv-iur-trMV 
sett.iemenL  Trade-for -trade  infonmtion  appcK-s  tm 
the  10  systaDi'i  ounutative  efigibla  trade  rvjKirla 
which  are  available  lo  the  eaacutu^  and  prnna 
brokers. 

trm  i.  irrr:  ■-.  rijiii  lnr"rnw|iuiui  m 
Computer  T»tiiUtf."  OCF  ia  wad  te  diiad 
-compul»  la  "'-FTitf  cohmmi 
ore  and  it*  panii  t|iaaii'  IBM  1 
coinpiMfc 


The  proposed  rule  change  also 
includes  procedures  whereby  prime 
brokers  can  disaffinn  trades  which  they 
previously  had  affirmed.  A  disaffirming 
prime  broker  will  notify  both  DTC  and 
the  executing  broker  within  identified 
DTC  established  time  frames  through 
DTC's  participants  terminal  system  that 
a  previously  affirmed  ID  prime  broker 
trade  is  being  disaffirmed.  The  prime 
broker  simultaneously  must  call  a 
director  or  vice  president  of  DTC's  ID 
department  to  alert  DTC  of  the 
disaffirmation.  DTC  will  verify  that  each 
disaffirmation  instruction  matches  an 
existing  ID  trade,  and  on  a  "best  effort" 
basis,  DTC  will  attempt  to  contact  the 
executing  broker  by  telephone  to  inform 
it  of  the  disaffirmation.  DTC  then  will 
determine  the  settlement  mode  of  the 
trade  to  be  disaffirmed  {e.g.,  trade-for- 
trade  or  CNS).  If  the  trades  to  be 
disaffirmed  are  scheduled  to  settle 
trade-for-trade  or  outside  DTC  and 
NSCC,  DTC  is  not  required  to  take 
further  action.  For  trade-for-trade 
settlement,  prime  brokers  will  not 
deliver  on  the  sell  side  or  will  reclaim 
the  transaction  on  the  buy  side.  For 
trades  settling  outside  DTC  and  NSCC. 
prime  brokers  will  block  settlement 
through  their  agents  or  correspondents.  _ 

If  the  disaffirmed  trades  are  scheduled 
to  settle  in  CNS.  DTC  will  fax 
disaffirmation  information  to  the  proper 
department  at  NSCC.  and  DTC  will 
confirm  the  information  with  telephone 
calls  to  NSCC.  NSCC  will  acknowledge 
disaffirmation  instructions  in  writing  to 
DTC,  and  NSCC  will  effect  journal 
entries  to  reverse  the  settlement 
obligations  of  the  prime  brokers  and 
will  reestablish  the  settlement 
obligations  of  the  executing  brokers.  On 
a  best  effort  basis,  NSCC  will  telephone 
the  executing  brokers  to  advise  them  of 
the  disaffirmation.  Prior  to  the  June 
1995  conversion  to  three  business  days 
as  the  standard  settlement  period.'  DTC 
will  develop  an  automated  mechanism 
that  prime  brokers  can  utilize  to 
disaffirm  previously  affirmed  trades." 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because 
the  proposed  rule  change  will  promote 


UMI 


'  For  a  detailed  description  of  the  conversion  to 
three  business  day  settlement,  refer  to  Securities 
Exchange  Act  Release  No.  33023  (October  6. 1993) 
38  FR  52891.  (Order  adopting  Rule  15c6-l) 

*In  early  1995,  DTC  expects  to  flle  a  proposed 
rule  change  with  the  Conunission  under  Section 
19(b)(1)  of  the  Act  to  implement  as  an  optional 
enhancement  to  the  ID  system,  an  advice  of 
correction  feature,  which  will  enable  the  prime 
broker  to  "DK"  a  trade  (i.«.,'to  indicate  to  the 
executing  broker  that  the  prime  broker  does  not 
intend  to  clear  and  settle  the  trade). 
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e  ficiencies  in  the  clearance  and 
s  sttlement  of  prime  broker  trades.  The 
p  roposed  rule  change  will  be 
ii  nplemented  consistently  with  the 
s  ifeguarding  of  securities  and  funds  in 
[  TC's  custody  or  control  or  for  which 
i  is  responsible  because  the  proposed 
r  lie  change  will  be  implemented  as  an 

0  ption  in  DTC's  ID  system. 

(  3)  Self- Regulatory  Organization 's 
i  tatement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
c  ampetition  by  reason  of  the  proposed 

1  ile  change. 

> 

( Z)  Self-Regulatory  Organization's 
i  tatement  on  Comments  on  the 
I  roposed  Rule  Change  Received  From 
I  /embers,  Participants  or  Others 

The  proposed  rule  change  has  been 
( iscussed  with  the  Prime  Brokerage 
(Jommittee.  Written  comments  from 
TC  Participants  or  others  have  not 
een  solicited  or  received  on  the 
roposed  rule  change. 

I.  Date  of  Effectiveness  of  the 
roposed  Rule  Change  and  Timing  for 
U>mmission  Action 

Section  17A(a)(l)(C)  of  the  Act  sets 
arth  Congress  findings  that  new  data 
irocessing  and  communications 
Bchniques  create  the  opportunity  for 

1  nore  efficient,  effective,  and  safe 
procedures  for  clearance  and 
ettlement."  Section  17A(a)(2)(A)(ii)  of 

'  he  Act  directs  the  Commission  to 
acilitate  the  establishment  of  linked  or 
loordinated  faciUties  for  the  clearance 

I  ind  settlement  of  securities 
ransactions.'"  The  Commission 
>elieves  the  proposed  rule  change  will 
urther  these  goals  by  facilitating  the 
;onfirmation  and  affirmation  of  prime 
)roker  transactions  through  DTC's  ID 
;ystem  and  by  facilitating  the  settlement 
)f  prime  broker  trades  through  either 
DTC  or  NSCC.  Section  17A(b)(3)(F)  of 
he  Act  requires  that  rules  of  a  clearing 

agency  promote  the  prompt  and 
tccurate  clearance  and  settlement  of 
lecurities  transactions  and  assure  the 
iafeguarding  of  securities  and  funds 
Arhich  are  in  the  custody  or  control  of 
he  clearing  agency  or  for  which  it  is 
■esponsible.'i  The  Commission  believes 
hat  the  proposal  is  consistent  with 
DTC's  responsibilities  under  Section 
17A  of  the  Act  because  the  proposal  will 
acilitate  the  option  of  having  prime 
)roker  trades  settled  in  NSCC's  CNS 
system,  which  should  promote 
sfficiency  by  having  those  trades  netted 
with  the  prime  brokers'  and  executing 


9 15  U.S.C.78q-l  (a)(1)(C). 
">15U.S.C78q-l(a)(2)(ii). 
"  15  U.S.C  78q-l(b)(3)(F). 


brokers'  other  positions  in  the  same 
security.  The  Commission  further 
believes  that  the  proposal  is  consistent 
with  DTC's  responsibility  to  safeguard    " 
securities  and  funds  because  utilizing 
the  ID  system  for  confirming,  affirming, 
and  disaffirming  prime  broker  trades 
should  help  provide  standardized 
procedures  by  which  the  respective 
parties  can  perform  their  duties  in 
settling  prime  broker  transactions. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  because 
accelerated  approval  will  enable  prime 
brokers  and  executing  brokers  to 
confirm  and  affirm  prime  broker 
transactions  through  the  ID  system  and 
to  have  the  option  to  settle  these  trades 
in  CNS  as  soon  as  possible. 
Furthermore,  accelerated  approval  will 
allow^  the  effective  date  of  (he  temporary 
approval  of  DTC's  prime  broker  option 
to  coincide  with  the  effective  date  of  the 
prime  broker  letter  issued  by  the 
Division.^2  In  addition,  the  Commission 
previously  published  notice  of  a  similar 
DTC  proposal "  that  sought  to  establish 
the  same  prime  broker  option  as  is  the 
subject  of  this  current  filing:  the  earlier 
proposed  rule  change  did  not  generate 
any  comment  letters,  and  none  are 
expected  on  DTC's  current  proposal. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


"Letter  from  Michael  A.  Macchiaroli,  Associate 
Director.  Division,  Commission  to  Jeffrey  C. 
Bernstein,  Prime  Broker  Committee,  and  to  Seth  |. 
Gersch,  Committee  of  Executing  Brokers  (July  18. 
1994). 

"Securities  Exchange  Act  Release  No.  28048 
(May  18, 1994),  55  FR  22121  (File  No.  SR-DTC-90- 
OSj  (notice  of  proposed  rule  change).  On  April  20, 
1994.  DTC  withdrew  File  No.  SR-DTC-90-05  from 
consideration  so  that  DTC  could  reevaluate  the 
prime  broker  option  in  light  of  the  Division's  letter 
dated  January  25, 1994.  Supra  note  3.  Letter  bt>m 
Carl  H.  Urist,  Deputy  General  Counsel,  DTC  to  Jerry 
W.  Carpenter.  Branch  Chief,  Division,  Commission 
(April  20, 1994). 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  File  No.  SR-DTC-94-13  and 
should  be  submitted  by  November  1 
1994. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.i*  that  the 
proposed  rule  change  (File  No.  SR-DTC- 
94-13)  be,  and  hereby  is  approved  on  a 
temporary  basis  through  May  31, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

(FR  Doc.  94-25002  Filed  10-7-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange.  Inc. 

October  4, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
■   for  unlisted  trading  privileges  in  the 
following  securities: 

Consorcio  G  Grupo  Dina,  S.A.  De  C.V. 
American  Depositary  Shares  (each 
represents  four  Common  Shares,  No  Far 
Value)  (File  No.  7-13018) 
Kaiser  Aluminum  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
13019) 
Trans  World  Airlines,  Inc. 
10%  Secured  Notes  due  November  3, 1998 
(File  No.  7-13020) 
Trans  World  Airlines,  Inc. 
8%  Secured  Notes  due  November  3.  2000 
(File  No.  7-13021) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  26, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Conunission  will  approve 

»M5U.S.C.78s(b)(2). 

'» 17  era  200.3O-3(a)(12)  (1994). 


the  apphcation  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.Katz, 

Secretary. 

(FR  Doc.  94-25045  Filed  10-7-94;  8:45  amj 
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[Release  No.  34-34781;  File  No.  SR-PHLX- 
94-28] 

Seif-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc^ 
Relating  to  the  Quote  Spread 
Parameters  for  National  Over-the- 
Counter  Index  ("XOC")  Options 

October  3, 1994. 

On  June  13, 1994,  the  Philadelphia 
Stock  Exchange,  hic.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  l9b-4 
thereunder,*  a  proposed  rule  change  to 
amend  PHLX  Rule  1014,  "Obligations 
and  Restrictions  Applicable  to 
Specialists  and  Registered  Options 
Traders,"  and  PHLX  Floor  Procedure 
Advice  ("Advice")  F-6,  "Option  Quote 
Spread  Parameters,"  to  establish  the 
following  maximum  quote  spreads  for 
National  Over-the-Counter  Index 
("XOC")  options:  $2.00  for  XOC  opUons 
with  bids  of  $20.00  to  less  than  $40.00; 
and  $3.00  for  XOC  options  with  bids  of 
$40.00  or  more. 

Notice  of  the  proposed  appeared  in 
the  Federal  Register  on  July  25, 1994.' 
Prior  to  the  filing  of  the  proposal  with 
the  Commission,  the  PHLX  received  one 
comment  letter,* 


'  15  U.S.C.  78s(b)(l)  (1988). 

» 17  CFR  240.19b-4  (1993). 

'  See  Securities  Exchange  Act  Release  No.  34401 
(July  19. 1994).  SO  FR  37801. 

*  See  Letter  from  Barry  J.  Weislwrg.  Certified 
Financial  Planner,  Vice  President.  Financial 
ConsulUnt,  Smith  Barney  Shearson,  to  Gerald 
O'Connell,  Vice  President.  Market  Surveillance, 
PHLX,  dated  March  24, 1994  ("March  24  Utter'). 
The  commenter  argues  that  the  PHLX's  widening  of 
the  quote  spread  parameters  for  XOC  options  »ril| 
disadvantage  public  customers  and  may  discourage 
public  customer  interest  in  trading  index  options  on 
the  PHLX.  In  response  to  the  March  24  Letter,  the 
PHLX  indicated  that  the  Exchanges  Committee  on 
Options  considered  the  quote  spread  parameters 
established  by  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE")  for  its  Nasdaq  100  Index 
("NDX").  In  addition,  the  PHLX  noted  that  the  XOC 
trading  crowd  has  increased  its  minimom  volume 


Currently,  PHLX  Rule  1014  and 
Advice  F-6  estabhsh  a  maximum  quote 
spread  of  $1.00  for  index  options  with 
bids  of  $20.00  or  more.  The  PHLX 
proposes  to  amend  the  quote  spread 
parameters  for  XOC  options  to  establish 
the  following  parameters  for  XOC 
options  with  bids  of  $20.00  or  more: 
$2.00  for  XOC  options  with  bids  of 
$20.00  to  less  than  $40.00;  and  $3. 00  for 
XOC  options  with  bids  of  $40.00  or 
more. 

According  to  the  PHLX.  recent 
volatility  in  the  XOC  caused  floor 
officials  to  temporarily  widen  the  quote 
spreads  for  XOC  options  pursuant  to 
Advice  F-6.5  The  Exchange  proposes  to 
codify  these  wider  quote  spread 
parameters  for  higher-priced  XOC 
series. 

The  PHLX  states  that  the  purpose  of 
the  wider  quotations  is  to  reflect  the 
wider  bid/ask  differential  in  the  over- 
the-counter  ("OTC")  securities 
underiying  the  XOC.  which  market 
participants  purchase  in  order  to  hedge 
XOC  exposure.  According  to  the 
Exchange,  the  aggregate  bid/ask 
differential  for  the  XOC's  component 
securities  is  often  greater  than  $5.00.*' 

The  PHLX  states  that  the  bid/ask 
differential  in  XOC  options  is 
particularly  problematic  with  respect  to 
higher-priced  option  series  because  the 
higher  bids  represent  a  greater  premium 


guarantee  to  20  contracts  for  public  customer  orders 
m  series  with  previou8<lo»e  bid  values  of  SlO  00 
or  less.  See  Utter  from  Gerald  O'ConiMll,  Vice 
President.  Market  Surveillance,  PHLX,  to  Barry  ) 
Weisberg.  Certified  Financial  Consuhant,  Smith 
Barney  Shearson,  dated  April  29, 1994  ("April  29 
Utter").  On  September  22, 1994,  the  PHLX 
submitted  a  letter  providing  additional  information 
about  the  proposal.  Specifically,  the  PHLX  stales 
that  the  proposed  quote  spread  parameters  renecl 
the  greater  uncertainty  of  pricing  higher-priced 
options,  which  are  generally  deep  in-lhe-money  and 
may  be  far-term  or  long-term  options.  In  addition, 
the  PHLX  states  that  the  combination  of  high 
volatility  and  high  index  price  produces  many  XOC 
series  which  trade  on  a  delu  baisis  of  at  or  near  100.  - 
so  that  an  index  change  of  one  point  rvsults  in  an 
option  price  change  of  one  point  The  PHLX 
believes  that  the  %vider  quote  spread  parameters 
will  help  XOC  speclalisu  mainuin  their  affirmative 
market  making  obligations  for  high-delu  XOC 
options.  See  Letter  from  Gerald  O'Connell,  First 
Vice  Preeident.  Regulation  and  Trading  Operations. 
PHLX.  to  Michael  Walinskas,  Branch  Chief,  Options 
Branch,  Division  of  Market  Regulation, 
Commission,  dated  September  22. 1994 
("September  22  Utter "). 

'Advice  F-6  states  that  relief  from  the  established 
bid/ask  differentials  may  be  granted  upon  the 
receipt  of  approval  of  two  flow  officials.  The 
Commission  notes  that  Advice  F-6  permits  an 
exception  fro.m  the  quote  spread  peranrteters  only  on 
a  case-by-case  tusis. 

•The  bid/ask  differential  in  the  underlying 
securities  is  determined  by  adding  the  bids  for  such 
securities  and  dividing  bv  100  (the  number  of 
securities  comprising  the  XOC)  to  arrive  at  the 
composite  bid;  to  arrive  at  a  compo«ite.  or  average, 
offer,  the  offers  for  the  underlying  securities  am 
similarly  added  together  and  divided  by  100. 


51468 


Federal  Register  /  V 


dollar  value  and  thus  more  risk.  Thus, 
the  Exchange  notes  that  a  $40.00  bid 
represents  a  $4,000  premium. 
Accordingly,  the  Exchange  proposes  to 
widen  the  XOC  quote  spread  parameter 
only  for  higher-priced  series.  Moreover, 
the  PHLX  notes  that  the  XOC  series 
priced  at  $20.00  or  less  are  most  often 
chosen  for  investment  by  public 
customers  {i.e.,  "customers"  who  are 
not  associated  with  broker-dealer 
organizations  or  subject  to  discretionary 
authorization  by  associated  persons  of 
broker-dealfers).^ 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act,  in  general,  and,  in 
particular  with  section  6(b)(5),  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  to  protect  investors 
and  the  public  interest,  because 
widening  higher-priced  XOC  quote^ 
spread  parameters  should  facilitate 
hedging,  and,  in  turn,  liquidity. 

The  Commission  has  consiaered 
carefully  the  opinions  of  the  commenter 
and  the  PHLX  and  finds,  for  the 
following  reasons,  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5)  in  that  the  proposal  is  designed 
to  promote  just  and  equitable  principles 
of  trade."  Specifically,  the  Commission 
believes  that  the  proposal  to  establish 
wider  quote  spread  parameters  for  XOC 
options  priced  at  over  $20  is  designed 
to  facilitate  hedging  in  higher-priced 
XOC  options,  thereby  helping  XOC 
specialists  to  meet  their  affirmative 
market  making  obligations  and 
providing  for  increased  hquidity  in 
higher-priced  XOC  series.  According  to 
the  PHLX,  the  aggregate  bid/ask 
differential  for  the  securities  underlying 
the  XOC  is  $5-6,  while  the  current  bid/ 
ask  differential  for  XOC  options  priced 
at  over  $20  is  $1.  The  PHLX  states  that 
the  proposed  quotations  for  XOC 
options  priced  at  over  $20  are  designed 
to  reflect  the  wider  bid/ask  differential 
of  the  securities  underlying  the  XOC, 
which  market  participants  purchase  to 
hedge  XOC  exposure.  Thus,  the  PHLX 
believes  that  the  wider  quote  spread 
parameters  will  faciUtate  hedging  of 
high-priced  XOC  options.' 

In  addition,  the  PHLX  states  that 
-volatility  in  the  XOC  has  caused  floor 
officials  to  grant  temporary  relief 
pursuant  to  Advice  F-^  to  allow  wider 


'  See  also  Septnsber  22  LeRer,  supra  note  4. 

•1SU.SX:.7S£[bKS)(lM«). 

"  See  Septcmbat  22  Letter,  supra  note  4. 
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(  note  spreads  in  the  XOC.  In  light  of  the 
1  olatility  of  the  XOC.  the  bid/ask 
(  ifferential  of  the  underlying  securities, 
nd  the  high  value  of  the  XOC,"  the 
)ommission  believes  that  its  is 
J  easonable,  under  these  limited 
« ircumstances,  for  the  PHLX  to  widen 
1  le  quote  spread  parameters  for  XOC 
eries  priced  at  $20  or  more.  The 
Commission  notes,  however,  that  the 
roposal  established  maximum 
llowable  quote  spreads  and  that  it 
pplies  solely  to  XOC  options  priced  at 
20  or  more;  the  Commission  expects 
le  PHL  to  allow  the  use  of  the 
1  laximum  quote  spreads  only  where 
larket  conditions  justify  their 
pplication. 

In  addition,  the  Commission  notes 
lat  under  PHLX  Rule  1014. 
Obligations  and  Restrictions 
ipplicable  to  Specialists  and  Registered 
)ptions  Traders."  XOC  specialists' 
ransactions  should  constitute  a  course 
f  dealings  reasonably  calculated  to 
ontribute  to  the  maintenance  of  a  fair 
nd  orderly  market.  Accordingly,  the 
Commission  expects  the  PHLX  to 
nonitor  trading  in  XOC  options  affected 
y  the  proposal  to  ensure  that  there  is 
dequate  market  market  activity  in  those 
eries  and  to  ensure  that  market  are 
[leeting  their  obligations  to  maintain 
lir  and  orderly  markets.  Accordingly, 
I  le  commission  expects  the  PHLX  to 
nonitor  trading  in  XOC  options  affected 
y  the  proposal  to  ensure  that  there  is 
dequate  market  make  activity  in  those 
eries  and  to  ensure  that  market  makers 
xe  meeting  their  obligations  to  maintain 
air  and  orderly  markets. 
It  is  therefore  ordered,  pursuant  to 
ection  19(b)(2)  of  the  Act,"  that  the 
troposed  rule  changed  is  approved. 

For  the  Commission,  by  the  Division  of 
ilarket  Regulation,  pursuant  to  delegated 
I  uthority.** 

rfargaret  H.  McFirland. 

')eputy  Secretary. 

FR  Doc.  94-25003  Filed  10-7-94;  8:45  am) 

IILLING  CODE  801»-01-M 


>elf-Regulatory  Organizations; 
Applications  for  UnUstad  Trading 
Privileges;  Notice  and  Opportunity  for 
tearing;  Pttiladelphto  Stock  Exchange, 
nc. 

Dctober  4, 1994. 

The  above  named  national  securities 
txchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
"Commission")  pursuant  to  Section 


><>  As  of  September  22, 1994.  the  level  of  the  XOC 
vas  S81. 
"  15  U.S.C  78i(bM2)  ( 1964). 
"  17  CFR  200.3O-3(aXl2)  (1963). 


12(f)(1)(B)  of  the  SecuriUes  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  "trading  privileges  in  the 
following  securities: 

Templeton  Dragon  Fund.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13000) 
Biovail  Corporation 
Common  Stock.  No  Par  Value  (File  No.  7- 
13001) 
Medquist,  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
13002) 
Templeton  Vietnam  Opportunities  Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13003) 
Czech  Republic  Fund.  Inc. 
Common  Stock,  S.OOl  Par  Value  (File  No. 
7-13004) 
Sterile  Concepts  Holdings,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
13005) 

9 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  26, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  writh  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Conmiission  wrill  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-25044  Filed  10-7-94;  8:45  am) 

BILUNQ  CODE  MIfr-OI-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (St>arro,  Inc.,  Common 
Stock,  $0.01  Par  Value);  Rle  No.  1- 
8881 

October  4. 1994. 

Sbarro,  Ina  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  Usting  and 


registration  on  the  American  Stock 
Exchange,  hic.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  hsted  on  the  Amex,  its 
common  stock  is  hsted  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  September  23. 1994  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indiiect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  and  the  debentures 
on  the  NYSE  and  on  the  Amex.  The 
Company  does  not  see  any  particular 
advantage  in  the  dual  trading  of  its  stock 
and  believes  that  dual  Usting  would 
fragment  the  market  for  the  common 
stock. 

Any  interested  person  may,  on  or 
before  October  26, 1994,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretaiy. 

(FR  Doc.  94-25043  Filed  10-7-94;  8:45  am) 

BILUNO  CODE  M1<M>1-«I 


[Investment  Company  Act  Rel.  No.  20597: 
812-9178] 

Van  Kampen  Merritt  Equity 
Opportunity  Trust,  Serias  1,  et  al.; 
Notice  of  Application 

October  4, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 


APPLICANT:  Van  Kampen  Merritt  Equity 
Opportunity  Trust,  Series  1  and 
subsequent  series  (the  "Trust"),  and  Van 


Kampen  Merritt  or  a  sponsor  controlled 
by  or  under  common  control  with  Van 
Kampen  Merritt  (the  "Sponsor"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  imder  section  6(c)  from 
sections  14(a)  and  19(b),  and  rule  19b- 
1  thereunder. 

SUMMARY  Of  APPLICATION:  Applicants 
seek  an  order  that  would  exempt  the 
Sponsor  from  having  to  take  for  its  own 
accovmt  or  place  with  others  $100,000 
worth  of  units  in  the  Trust,  and  permit 
the  Trust  to  distribute  capita)  gains 
dividends  along  with  the  Trust's  other 
distributions. 

FILING  DATE:  The  application  was  filed 
on  August  19, 1994.  Applicants  have 
agreed  to  file  an  additional  amendment 
during  the  notice  period.  This  notice 
reflects  the  changes  to  be  made  by  such 
additional  amendment. 
HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  31, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
apphcants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  vnsh  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  One  Parkview  Plaza, 
Oakbrook  Terrace,  Illinois  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Senior  Attorney, 
at  (202)  942-0583,  or  Barry  D.  Miller, 
Senior  Special  Couinsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Pubhc  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  will  consist  of  a  series  of 
unit  investment  trusts,  each  of  which 
will  be  similar  but  separate,  and 
designated  by  a  different  series  number 
("Trust  Series").  Each  Trust  Series  will 
invest  exclusively  in  equity  securities 
(including  common  and  preferred 
stocks)  or  in  equity  securities  and  zero 
coupon  obligations.  The  objectives  of 


the  Trust  series  will  vary  in  accordance 
with  the  nature  of  their  respective 
portfolios.  Each  Trust  Series  will  be 
registered  under  the  Act,  and  under  the 
Securities  Act  of  1933  by  a  registration 
statement  on  Form  S-6. 

2.  Each  Trust  Series  will  be  created 
pursuant  to  a  trust  agreement  that  will 
contain  information  specific  to  that 
Trust  Series  and  that  will  incorporate  by 
reference  the  master  trust  indenture 
between  the  Sponsor  and  a  financial 
institution  that  is  a  bank  within  the 
meaning  of  section  2(a)(5)  of  the  Act  and 
that  satisfies  the  criteria  in  section  26(a) 
of  the  Act  (the  "Trustee").  The  trust 
agreement  and  the  master  trust 
indenture  are  referred  to  collectively  as 
the  "Trust  Agreement." 

3.  The  Sponsor  will  perform  the 
normal  functions  of  a  unit  investment 
trust  sponsor.  The  Sponsor  will  deposit 
the  zero  coupon  obUgations,  if  any.  and 
equity  securities  (collectively, 
"Securities")  in  the  Trust  Series  at  the 
price  determined  by  an  independent 
evaluator.  The  Sponsor  expects  to 
deposit  in  each  Trust  Series 
substantially  more  than  $100,000 
aggregate  value  of  equity  securities  or 
zero  coupon  obhgations  and  equity 
securities.  All  zero  coupon  obligations 
in  any  one  Trust  Series  will  have 
essentially  identical  maturities,  and  the 
Sponsor  will  purchase  aU  Securities 
from  third  parties. 

4.  Simultaneously  with  the  deposit  of 
Securities  in  a  Trust  Series,  the  Trustee 
will  deliver  to  the  Sponsor  registered 
certificates  for  units  (the  "Units")  that 
will  represent  the  entire  ownership  of 
the  Trust  Series  (owners  of  such  Units 
are  hereinafter  referred  to  as 
"Unitholders ').  The  Units  in  turn  will 
be  offered  for  sale  to  the  public 
following  the  effectiveness  of  the 
registration  statement  relating  to  the 
Trust  Series  and  clearance  by  the 
securities  authorities  of  the  various 
states.  Apphcants  intend  to  offer  each 
Trust  Series  to  the  pubUc  initially  at 
prices  based  on  the  closing  sale  prices 
of  listed  equity  securities  and  the  asking 
prices  of  over-the-counter  traded  equity 
securities  selected  fbr  deposit  in  the 
Trust  Series,  plus  the  offering  side  value 
of  the  zero  coupon  obhgations 
contained  therein,  if  any,  plus  a  sales 
charge. 

5.  VVith  the  deposit  of  the  Seciuities 
in  the  Trust  Series  containing  zero 
coupon  obligations  on  the  initial  date  of 
deposit,  the  Sponsor  will  have 
established  a  proportionate  relationship 
between  the  zero  coupon  obligations 
and  equity  securities  in  the  Trust  Series. 
The  Sponsor  will  be  permitted  under 
the  Trust  Agreement  to  deposit 
additional  Securities,  which  may  result 
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in  a  potential  corresponding  increase  in 
the  number  of  Units  outstanding.  The 
Sponsor  anticipates  that  any  addition 
Securities  deposited  in  the  Trust  Series 
after  the  initial  date  of  deposit  will 
maintain  the  proportionate  relationship 
between  the  zero  coupon  obligations 
and  equity  securities  in  the  Trust  Series. 
The  original  percentage  relationships 
between  zero  coupon  obligations  and 
equity  securities  will  be  set  forth  in  the 
prospectus  and  in  each  Trust 
Agreement. 

6.  Each  Trust  Series  that  contains  zero 
coupon  obligations  will  be  structuired  to 
ensure  that,  at  the  specified  maturity 
date  for  that  Trust  Series,  the  initial 
investors  in  such  Trust  Series  will 
receive  back  at  least  the  total  amount  of 
their  original  investment  in  the  Trust 
Series,  including  the  sales  charge.  Thus, 
the  principal  value  of  the  maturing  zero 
coupon  obligations  in  each  Trust  Series 
will  at  least  equal  the  original  purchase 
price  of  the  Units  of  such  Trust  Series. 
Zero  coupon  obligations  deposited  in 
the  Trust  Series  will  be  non-callable  or 
callable  at  par. 

7.  The  Trust  Series  will  redeem  Units 
at  prices  based  on  the  aggregate  bid  side 
evaluation  of  the  zero  coupon 
obligations,  if  any,  and  the  closing  sale 
prices  of  listed  equity  securities  and  the 
bid  prices  of  over-the-counter  traded 
equity  securities. 

8.  Although  not  obligated  to  do  so,  the 
Sponsor  intends  to  maintain  a 
secondary  market  for  the  Units.  The 
existence  of  such  a  secondary  market 
will  reduce  the  number  of  Units 
tendered  to  the  Trustee  for  redemption 
and  thus  alleviate  the  necessity  of 
selling  portfolio  securities  to  raise  the 
cash  necessary  to  meet  such 
redemptions.  In  the  event  that  the 
Sponsor  does  not  maintain  a  secondary 
market,  the  Trust  Agreement  will 
provide  that  the  Sponsor  will  not 
instruct  the  Trustee  to  sell  zero  coupon 
obligations  from  any  Trust  Series  that 
contains  zero  coupon  obligations  until 
equity  sectirities  have  been  liquidated  in 
order  not  to  impair  the  protection 
provided  by  the  zero  coupon 
obligations,  unless  the  Trustee  is  able  to 
sell  such  zero  coupon  obligations  and 
still  maintain  at  least  the  original 
proportional  relationship  to  Unit  value. 
The  Trust  Agreement  also  will  provide 
that  zero  coupon  obligations  may-not  be 
sold  to  meet  Trust  expenses. 

Applicants'  Legal  Analysis 

1.  Section  14(a)  of  the  Act  generally 
requires  investment  companies  to  have 
$100,000  of  net  worth  prior  to  making 
a  public  offering.  Rule  14a-3  thereunder 
exempts  unit  investment  trusts  from  this 
provisi(m  if  certain  additions  are 


complied  with,  one  of  which  is  that  the 
tfust  invest  only  in  "eligible  trust 
securities"  as  defined  in  the  rule.  The 
T  rust  may  not  rely  cm  this  rule  because 
e  ]uity  securities  ate  not  eligible  trust 
s  (curities. 

2.  The  Sponsor  wall  deposit 

s  ibstantially  more  than  $100,000  of 

e  }uity  seciuities  or  zero  coupon 

c  iligations  and  equity  securities  in  each 

1  rust  Series.  However,  applicants 

a  ^knowledge  that  the  SEC  has 

i  iterpreted  section  14(a}  as  requiring 

t  lat  die  initial  capital  investment  in  an 

i  ivestment  company  be  made  without 

a  ly  intention  to  dispose  of  the 

i  ivestment.  Under  this  interpretation,  a 

"Irust  Series  woidd  not  satisfy  section 

1 4(a)  because  of  the  Sponsor's  intention 

t  >  sell  all  the  Units  thereof. 

/  ccordingly,  applicants  request  an 

e  icemption  from  section  14(a). 

J  pplicants  will  comply  in  all  respects 

V  rith  the  requirements  of  rule  14a-3, 

e  Kcept  that  the  Trust  will  not  restrict  its 

{ ortfolio  investments  to  "eligible  trust 

s  3curities.'* 

3.  Section  19(b)  and  rule  19b-l 

t  lereunder  provide  that  no  registered 
i  ivestment  company  may  distribute 
1  )ng-term  gains  mcHe  than  once  every 
t  velve  months.  Applicants  state  that 
t  lese  provisi<ms  were  designed  to 
r  imove  the  temptation  to  realize  capitd 
{  ains  on  a  frequent  and  regular  basis, 
c  ad  to  eliminate  attempts  by  investment 
a  dvisers  to  time  distributions  to  be 
i  dvantageous  to  shareholders. 
i  .pplicants  also  indicate  that  there  was 
( oncem  that  investors  would  be 
<  onfused  by  a  failure  to  distinguish 
between  regular  distributions  of  capital 
gains  and  distributions  of  investment 
i  icome. 

4.  Rule  19b-l(c),  under  certain 
( ircumstances,  excepts  a  linit 

i  ivestment  trust  investing  in  "eligible 
t  -ust  securities"  as  defined  in  rule  14a- 
;  (b)  from  the  requirements  of  rule  19b- 
:  .  Applicants  believe  that  this  exception 
1  ecognizes  the  danger  of  making 
]  lanipulative  capital  gains  distributions 
'  lat  would  be  to  the  detriment  of 
Jnitholders  is  largely  eliminated  for 
nit  investment  trusts,  as  the  conditions 
\  nder  which  capital  gains  are  realized 
(  re  beyond  the  control  of  the  Sponsor, 
)  nd  capital  gains  are  clearly  identifiable, 
iowever,  the  Trust  does  not  qualify  for 
le  exemption  in  rule  19b-l(c)  because  . 
[  does  not  limit  its  investments  to 
eligible  trust  securities."  Applicants 
I  lerefore  request  an  exemption  from 
1  ule  19kt-\  to  the  extent  necessary  to 
lermit  capital  gains  earned  in 
onnection  with  the  sale  of  equity 
ecurities  to  be  distributed  to 
Jnitholders  along  with  the  Trust's 
;  egular  distributions. 


5.  Applicants  assert  that  the  dangers 
that  section  19(b)  and  rule  19b-l  are 
designed  to  prevent  do  not  exist  in  the 
Trust.  Any  gains  from  the  sale  of  equity 
securities  would  be  triggered  by  the 
need  to  meet  Trust  expenses  or  by 
requests  to  redeem  Units,  events  over 
which  the  Sponsor  and  the  Trust  have 
no  control.  Applicants  state  that  the 
Sponsor  has  control  over  the  actual 
redemption  of  Units  to  the  extent  it 
makes  a  market  in  Units.  However, 
applicants  also  state  that  the  Sponsor 
has  no  incentive  to  redeem  or  permit  the 
redemption  of  Units  in  order  to  generate 
capital  gains  for  the  purpose  section 
19(b)  or  rule  19b-l  were  designed  to 
protect  against.  Aside  fit)m  the  fact  that 
the  Sponsor  intends  to  maintain  a 
secondary  market  and  that  the  current 
realization  and  distribution  of  gains  is 
not  an  objective  of  the  Trust,  applicants 
believe  that  cash  generated  from  the  sale 
of  equity  securities  will  be  used  to  pay 
expenses  and  meet  redemptions  and 
will  not  generate  distributions  to 
Unitholders.  Moreover,  applicants  state 
that  since  principal  distributions  are 
clearly  indicated  in  accompanying 
reports  to  Unitholders  as  a  return  of 
principal  and  are  relatively  small  in 
comparison  to  normal  distributions, 
there  is  little  danger  of  confusion  from 
failure  to  differentiate  among 
distributions. 

6.  Applicants  believe  that  the 
requested  exemption  is  consistent  vdth 
the  purposes  and  policies  of  the  Act, 
and  would  be  in  the  best  interests  of  the 
Unitholders. 

Applicants'  Condition 

Applicants  agree  to  the  following  as  a 
condition  to  the  granting  of  the 
requested  relief: 

Applicants  will  comply  in  all  respects 
with  the  requirements  of  rule  14a-3, 
except  that  the  Trust  will  not  restrict  its 
portfolio  investments  to  "eligible  trust 
securities." 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

[FR  Doc.  94-25042  Filed  10-7-94;  8:45  am) 

BILUNG  CODE  Sfrte-CI-W 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  *2728] 

Georgia;  Declaratiort  of  Disaster  Loan 
Area  (Amendment  »6) 

The  above-numbered  Declaration  is 
hereby  amended  to  make  a  correction  to 
Amendment  #5,  dated  Ot^tober  3, 1994, 
which  extended  the  deadline  for  filing 


applications  for  physical  damages 
resulting  bom  Tropical  Storm  Alberto  to 
November  3, 1994.  The  second 
paragraph  of  that  Amendment 
inadvertently  mentioned  a  previous 
deadline  of  September  4, 19^4  which 
should  be  disregarded. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury  is 
,  April  7, 1995. 

The  economic  injury  number  for 
Georgia  is  829300. 

(Catalog  of  Federal  Domestic  AsaistiiO(;e 
Flpogram  Nos.  59002  and  5900a.) 

Dated:  Oc  tober  4. 1994. 
Bernard  Kidik, 

Associate  Administrator  for  Dtnastrv 
Atsisitance. 

IFR  Doc  94-25051  Filed  10-7-94;  8:45  am) 

BILUNaCOOE( 


KCEP  I,  L.P.;  Notice  of  issuance  of  a 
Small  Business  Investpncfit  Company 
License 

On  August  12, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  41548)  stating  that  an  apphcation 
has  been  filed  by  KCEP  I,  L.P.,  4200 
Somerset,  Prairie  Village,  Kansas,  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  Section  107.102  of 
the  Regulations  governing  small 
business  investment  companies  (13  CFR 
107.102  (1994))  for  a  license  to  operate 
as  a  small  business  investment 
company. 

Investment  parties  were  given  until 
close  of  business  August  29, 1994  to 
submit  their  comments  to  SBA.  No 
comments  vrere  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended. 
after  having  considered  the  application 
and  all  other  pertinent  information,  .SBA 
issued  License  No.  07/07-0096  on 
September  19, 1994,  to  KCEP  I.  L.P.  to 
operate  as  a  small  business  investment 
company. 

(Catalog  «rf  Fetkral  Domestic  Assisiantx 
Program  No.  59.011,  ansll  Businen 
investment  Companies) 

Dated  Septeniber  28, 1994. 
Robert  D.  StUfaBan, 

Associate  Administrator  far  Utvestmeat. 
[FR  Doc  94-24941  Filed  10-7-94;  8:45  am) 
BUJN6  COOC  MS-tl-M 


DEPARTMEHT  OF  TRAHSPORTATIOII 

Federal  Aviation  Administrdtton 

Aviation  RxxfemalUng  Advisory 
Commrttee;  Friction  Measurement  and 
Signing  Woridng  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  establishment  of 
friction  measurement  and  signing 

working  group. 


SUMMAAY:  Notice  is  given  of  the 
establishment  of  the  Friction 
Measurena«it  and  Signing  Working 
Group  of  the  Aviation  Ruleniaking 
Advisory  Committee  (ARAC).  This 
notice  informs  the  pubhc  of  the 
activities  of  the  ARAC  on  airpart 
certification  issues. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  David,  Assistant  Executive 
Director,  Airport  Certification  Issues, 
Aviation  Rulemaking  Advisory 
Committee,  Office  of  Airport  and  Safety 
Standards  (AAS-300),  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3085;  fax  (202)  267-5383. 
SUPPLEMENTARY  INFORMATWH:  The 
Federal  Aviation  Administration  has 
established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAQ  (56  FR 
219,  January  22. 1991;  and  58  FR  9230, 
February  19,  1993).  One  area  of  the 
ARAC  deals  with  airport  certification 
issues. 

Task 

Specifically,  the  working  group's 
tasl«  are  the  following: 

Review  Code  of  Federal  Regulations 
(CFR)  Title  14,  Chapter  I,  Part  139  and 
supporting  material,  previous  studies 
and  surveys,  procedures  and 
interpretations  for  the  purpose  of 
determining  if  it  would  be  appropriate 
to  undertake  rulemaking  and/or  develop 
policy  relative  to  performing  friction 
measurement  to  be  used  in  die 
maintenance  of  air  carrier  runway 
surfaces;  and 

Review  CFR  Title  14.  Chapter  I,  Part 
139  and  Advisory  Circular  150/5340- 
18C,  "Standards  for  Airport  Sign 
Systems,"  and  supportii^  material  for 
the  purpose  of  developing  a  notice  of 
proposed  rulemaking  which  would 
require  these  distance  remaining  signs 
at  some  or  all  the  airports  certificated 
under  part  139. 

If  deemed  appropriate,  draft  for  ARAC 
notices  of  proposed  rulemaking  for  each 
task  proposing  new  or  revised 
requirements,  supportii^  econonuc 
analyses  and  other  requirod  anatyaes, 
advisoqr  end  guidance  materia  and  any 


other  collateral  documents  the  working 
group  determines  to  be  needed. 

Reports 

A.  RectHnmend  time  line(s)  for 
completion  of  the  tasks,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider  airport 
certification  issues  held  following 
pubhcation  of  this  notice. 

B.  Give  a  detailed  conceptiial 
presentation  on  the  proposed 
recommendation  to  the  ARAC  before 
proceeding  any  further  with  the  tasks. 

C  Give  a  status  report  on  the  tasks  at 
each  meeting  of  the  ARAC  held  to 
consider  airport  certification  issues. 

The  Friction  Measurement  and 
Signing  Working  Group  will  be 
comprised  of  experts  from  those 
ofganizations  having  an  interest  in  the 
task  assigned.  A  working  group  member 
need  not  necessarily  be  •  representative 
of  one  of  the  member  organizations  of 
ARAC.  An  individual  who  has  expertise 
in  the  subject  matter  and  wishes  to 
become  a  monber  of  the  working  group 
should  write  the  person  listed  under  the 
caption  FOR  FURTMER  MFORMAT10M 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  would  bring 
to  the  working  group.  The  request  vrill 
be  reviewed  with  the  Assistant  Chair  of 
the  ARAC  for  airport  certification  issues 
and  the  Chair  of  the  Friction 
Measurement  and  Signing  Working 
Group,  and  the  individual  will  be 
advised  whether  or  not  the  request  can 
be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  pubKc 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  the  .^RAC  to 
consider  airport  certification  issues  will 
be  open  to  the  public  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 
Meetings  of  the  i="rict)on  Measurement 
and  Signing  Working  Group  will  no!  be 
open  to  the  public,  except  to  the  extent 
that  individuals  with  an  interest  and 
expertise  are  selected  to  participafe.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  Ouober  4 
1994. 

Robert  E.  David, 

Assistant  Executive  Director  for  Airport 
Certification  Issues.  Aviation  RutemakiBg 
Advisory  Committee, 
IFR  Doc  94-249&S  Filed  10-7-M;  &:45  ml 
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Notice  of  Intent  To  Rule  on  Application 
To  ImpoM  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Brainerd-Crow  Wing  County  Regional 
Alrport/Walter  F.  Wieland  Field. 
Brainerd.  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Brainerd-Crow 
Wing  Coimty  Regional  Airport/Walter  F. 
Wieland  Field  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  10, 1994. 
addresses:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration;  Minneapolis  Airports 
District  Office,  6020  28th  Avenue  South, 
Room  102;  Minneapolis,  Minnesota 
55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Steve 
Sievek,  Airport  Manager,  Brainerd-Crow 
Wing  County  Regional  Airport/Walter  F. 
Wieland  Field,  at  the  following  address: 
Brainerd-Crow  Wing  County  Regional 
Airport  Commission;  2375  Airport  Rd 
NE:  Brainerd,  Minnesota  56401-9764. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Brainerd- 
Crow  Wing  County  Regional  Airport 
Commission  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Franklin  D.  Benson,  Manager, 
Minneapolis  Airports  District  Office, 
6020  28th  Avenue  South,  Room  102, 
Miimeapolis,  Minnesota  55450,  (612) 
725-4221.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Brainerd-Crow  Wing  Coimty  Regional 
Airport^Walter  F.  Wieland  Field  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  die  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
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On  September  12, 1994,  the  FAA 
(  etermined  that  the  application  to 
i  mpose  and  use  the  revenue  from  a  PFC 
ubmitted  by  the  Brainerd-Crow  Wing 
lounty  Regional  Airport  Commission 
ras  substantially  complete  within  the 
Bquirements  of  §  158.25  of  Part  158. 
"he  FAA  will  approve  or  disapprove  the 
pplication,  in  whole  or  in  part,  no  later 
1  lan  December  29, 1994. 

The  following  is  a  brief  overview  of 
I  le  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 

1995. 

Proposed  charge  expiration  date: 
Lpril  1,  2002. 

Total  estimated  PFC  revenue: 
310,250. 

Brief  description  of  proposed 
trojectfs): 

1.  Install  deer  fence. 

2.  Install  safety  fence. 

3.  Construct  segmented  circle. 

4.  Relocate  airport  rotating  beacon. 

5.  Restructure  (rout  and  seal) 
vement  cracks  for  the  general  aviation 

ft  parking  apron,  airport  access 
id,  entrance  road  and  non  revenue 
arking  area. 

6.  Apply  fuel  resistant  seal  coat  to  a 
lortion  of  the  general  aviation  aircraft 
larking  apron,  to  the  remainder  of  the 

I  eneral  aviation  apron,  apron  edge 
I  Budway,  and  remark. 

7.  Construct  heliport  taxi  way  and 
lelicopter  parking  apron. 

8.  Construct  heliport  access  road  and 
^  ehicle  parking  lot. 

9.  Update  Airport  Layout  Plan  (ALP) 
I  nd  Lwd  Inventory  Map. 

10.  Administration  costs  (consultant 
I  ervices)  for  PFC  applications. 

11.  Install  fire  alarm  system  in  the 
Urcraft  Rescue  and  Firie  Fighting 
ARFF)  Building,  Airline  Terminal 
luilding,  and  the  General  Aviation 
'erminal  Building. 

12.  Prepare  Environmental 
Assessment  for  Runway  5  Mediiun 
ntensity  Approach  Lighting  System 
vith  Runway  Alignment  Indicator 
.ights  (MALSR)  and  localizer. 

13.  Engineering  support  for 
ilnviroiufnental  Assessment  related  to  a 
)roposed  new  runway. 

14.  Prepare  Enviroiunental  Impact 
>tatement  for  proposed  new  runway. 

15.  Install  Mediiun  Intensity  Taxi  way 
edge  Lights  (MTTL)  for  taxiways  serving 
Runways  5/23  ft  12/30. 

16.  Replace  high  speed  snow  plow. 

17.  Acquire  loader/bucket. 

18.  Airline  ft  General  Aviation 
'erminal  Building  expansion/ 
emodeling. 

19.  Refurbish/Expand  Airline 
"erminal  Building  Class  or  classes  of  air 
arriers  which  the  public  agency  has 


requested  not  be  required  to  collect 
PFCs:  Air  Taxi/Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  Brainerd- 
Crow  Wing  County  Regional  Airport/ 
Walter  F.  Wieland  Field. 

'    Issued  in  Des  Plaines,  Illinois,  on 
September  27, 1994. 
Benito  De  Leon, 

Manager,  Airports  Planning/Programming 
Branch,  Great  Lakes  Region. 

(FR  Doc.  94-24958  Filed  10-7-94;  8:45  am] 
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Notice  of  Intent  To  Rule  on  Application 
To  Change  Two  Projects  From  Impose 
Only  to  Impose  and  Use  the  Revenue 
From  a  Passenger  Facility  Charge 
(PFC)  at  San  Jose  International  Airport 
San  Jose,  CA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  for  two  previously  approved 
impose  only  projects  at  San  Jose 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  and  14  CFR  part  158. 
DATES:  Comments  must  be  received  on 
or  before  November  10, 1994. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  P.O.  Box 
92007,  Worldway  Postal  Center,  Los 
Angeles,  CA  90009  or  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  Room  210,  Burlingame,  CA 
94010-1303.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  deUvered  to  Mr. 
Ralph  G.  Tonseth,  Director  of  Aviation, 
San  Jose  International  Airport,  1661 
Airport  Boulevard,  San  Jose.  California 
95110-1285.  Comments  from  air  carriers 
and  foreign  air  carriers  may  be  in  the 
same  form  as  provided  to  the  city  of  San 
Jose  under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  R.  Rodriguez,  Supervisor, 
Planning  and  Programming  Section, 


Airports  District  Office,  831  Mitten 
Road.  Room  210,  Burttn^me,  CA 
94010-1303.  TelsfKbone:  (415)  876- 
2805.  The  applicatimi  may  be  reviewed 
in  person  at  this  sanoe  locatioo. 

SUPPLEMENTARY  INFORMATION:  On 
September  15. 1994,  the  FAA 
determined  that  the  appb'cation  to 
impose  and  use  the  rev«rae  from  a  PFC 
submitted  by  the  city  of  San  Jose  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
appUcatioQ,  in  whcrie  m  in  part,  no  later 
than  December  16, 1994. 

Brief  description  of  the  proposed 
profcGts:  Cmtro)  Tower  Site 
Restoration— Total  Project  Cost 
$1,250,000;  Fire  Station  Remodei  has 
now  been  increased  by  S130.000  for  a 
total  pnqect  cost  of  $330,000.  These 
projects  are  both  previously  approved 
impose  only  projects  contained  within 
an  overall  PFC  package  which  was 
approved  on  June  11. 1992.  They  will 
not  increne  the  $3.00  level  of 
collection,  the  charge  effective  date  or 
the  classes  of  aireairiers  wiiicb  are 
currently  not  required  to  collect  PFCs  at 
San  Jose  bitematianal  Airport  The 
proposed  charge  expiration  date  is  April 
6, 1997. 

Any  person  may  inspect  the 
appKcatton  in  person  at  the  FAA  office 
listed  above.  In  addition,  any  person 
may.  upon  request,  inspect  the 
appKcation,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  city  of  San  Jme. 

Issued  in  Ilawthome,  Catifomia,  on 
September  21, 1994. 
Herman  C  Bliss, 

Manager,  Airports  Division,  Westfim-Pndfic 
Region. 

IFR  Doc  94-24959  Filed  10-7-94;  8:45  am) 
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Notice  of  Passenger  Fadtity  Fee  (PFF) 
Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Monthly  notice  of  PFF 
approvals  and  disapprovals.  In  August 
1994,  there  were  seven  applications  and 
three  amendments  approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PPC  approvab 
and  disai^novals  under  dbe  provisions 
of  49  U.S.C  40117  CPuh-  L.  103-272) 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158).  This 
notice  ie  pi^lislied  posuant  to 
paragraph  d  of  §158.2% 


PFC  APPUCATIONS  APPROVED 

PUBLIC  AGENCY:  Tupelo  Airport 
Authority,  Tupelo.  Mississippi. 

APPUCAT10N  NUMBER:  94-01-C-OO- 
TUP. 

APPUCATION  TYPE:  Impose  and  Use 

PFC  Revenue. 
PFC  LEVEL:  $3.00. 
TOTAL  APraOVED  NET  PFC 

REVENUE:  $461,000. 
CHARGE  EFFECTIVE  DATE:  November 

1. 1994. 
ESTIMATED  CHARGE  EXHRATK»* 

DATE:  January  1.  2000. 
CLASS  OF  AIR  CARRIERS  NOT 

REQUIRED  TO  COLLECT  PFCS: 

None. 
BRIEF  DESCRIPTION  OF  PROJECT 

APPROVED  FCW  COLLECTION  AND 

USE:  Rehabilitate  airline  terminal 

ramp. 
BRIEF  DESCRIPTION  OF  PROJECTS 

APPROVED  FCW  CCHiECT  ONLY: 

Overlay  and  groove  runway  18/36. 

Expand  airport  terminal  building. 
reaSION  DATE:  August  3, 1994. 
FOR  FURTHER  MF0RMATK3N  CONTACT: 
Elton  Jay,  Jackson  Airports  District 
Office,  (601)  965-4628. 

PUBUC  AGENCY:  Maryland  Aviation 
Administration  (MAA),  Baltimore. 

Maryland. 

APPUCATION  NUMBER:  94-02-C-OO- 
BWI. 

APPLICATION  TYPE:  fanpose  and  Use 

PFC  Revenue. 
PFC  LEVEL:  $3.00. 
TOTAL  APPROVED  NET  PFC 

REVENUE:  $286,593,094 
CHARGE  EFFECTIVE  DATE:  October  1 

1992. 
ESTIMATED  CHARCX  EXPIRATION 

DATE  FOR  THIS  APPUCATION: 

April  1,  2009. 
CLASS  OF  AIR  CARRIERS  NOT 

REQUIRED  TO  COLLECT  PFCS:  The 

MAA  has  previously  been  approved 

to  exclude  Part  135  air  taxi/ 

commercial  (^^lerators  in  the  FAA's 

July  27, 1992,  Record  of  Decision. 
IKTERMINATION:  No  change  from 

previously  approved  application. 
BRIEF  DESCRIPTION  OF  PROJECTS 

APPROVED  USE:  New  international 

terminal.  Terminal  roadway 

improvements.  Runway  10/28 

extension. 
BRIEF  DESCRIPTION  OF  PROJECTS 

APPROVED  FOR  COLLECTION  AND 

USE:  Pier  C  extension.  Aircraft 

deicing  facilities. 
DEaSK»^I  DATE:  August  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
R(^)ert  Mendez,  Washington  Airports 
District  Office,  (703)  285-22570. 
PUBUC  AGENCY:  IMs  Coimty 

Aviation  Department,  Miami,  Pktida. 


APPUCATION  NUMBER;  94-01-0-00- 

MIA. 
APPlfCATION  TYPE:  bnpose  and  Usa 

PFC  Revenue. 
PFC  LEVEL:  $3.00. 
TOTAL  APPROVED  NET  PFC 

REVENUE:  $64,770.000. 
CHARGE  EFFECTIVE  DATE:  November 

1.1994. 
ESTIMATED  CHARGE  EXPIRATION 

DATE:  August  1. 1996. 
CLASS  OF  AIR  CARRIERS  NOT 

REQUIRED  TO  COLLECT  PFCS:  Air 

taxi/commerdal  operators  filing  FAA 

Form  1800-1, 

DETERMINATION:  Approved.  Based  on 
inftMTBation  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  aocotmts  for  less 
than  1  percent  of  the  total  amraal 
enplanements  at  Miami  international 
Airport. 

BRIEF  DESCRIPTION  OF  PROJECTS 
APPROVED  FOR  COLLECTION  AND 
USE:  Concoorse  A  expansion,  phase 
lA,  Concourse  A  expansim.  phase 
IB,  Concourse  A  phase  I  apron  and 
utility  corridor,  Ground  transportation 
improvements  bid  paduse  C-2. 

BRIEF  DESCRIPTION  OF  PROJECTS 
APPROVED  FOR  COLLECTION 
ONLY:  Ccmcourse  A  expansion,  phase 
n.  Concourse  A  phase  D  apron  and 
utihties. 

DECISION  DATE:  August  19, 1994. 

FOR  FURTHER  0ff<M«MTIONCCNTACT:  Bart 
Vemace,  Orlando  Airports  District 
Office.  (407)  648-6583. 
PUBUC  AGENCY:  Humboldt  County, 

Areata,  California. 
APPLICATION  NUMBER:  94-02-C-OO- 

ACV. 
APPUCATION  TYPE:  Impose  and  Use 

PFC  Revenue. 
WC  LEVEL:  $3.00. 
APPUCATION  TYPE:  bnpose  and  Use 

PPC  Revenue. 
PFC  LEVEL:  $3.00. 
TOTAL  APPROVHJ  NET  PFC 

REVENUE:  $369,500. 
CHARGE  EFFECTIVE  DATE:  November 

1.1996. 
ESTIMATED  QIARGE  EXPIRATION 

DATE;  November  1.  1996. , 
CLASS  OF  AIR  CARRIERS  NOT 

REQUIRED  TO  COLLECT  PFCS: 

None. 

BRIEF  DESCRIPTION  OF  PROJECTS 
APPROVED  FOR  COLLECTION  AND 
USE  AT  ARCATA/EUREKA  AIRPORT 
(ACF):  Areata  Airport  building 
demolitico).  Areata  Airpoit  fire 
hydrant  system  replacement,  ACV 
Kjer  Road  pn^rty  acquisition, 
Matching  fund  balance  (overlay  and 
groove  runway  14/32). 

BRIEF  DESaUPnON  OF  PROJECT 
APPRGVH>POR  COLLBCTION  AT 


UMI 


51474 Federal  Register  /  V3I.  59,  No.  195  /  Tuesday,  October  11,  1994  /  Notices 


ACV  AND  USE  AT  ROHNERVILLE 
AIRPORT:  Rohnerville  emergency 
generator  replacement. 

BRIEF  DESCRIPTION  OF  PROJECT 
APPROVED  FOR  COLLECTION  AT 
ACV  AND  USE  AT  MURRAY  FIELD 
AIRPORT:  Rehabilitation  of  runway 
11/29,  taxiways,  and  aprons;  acquire 
and  install  emergency  generator. 

BRIEF  DESCRIPTION  OF  PROJECT 
DISAPPROVED  FOR  COLLECTION 
AT  ACV:  Airport  master  plans  and 
airport  layout  plans  update. 

DETERMINATION:  Disapproved,  This 
project  is  not  eligible  in  accordance 
with  Part  158.3  because  costs  were 
incurred  prior  to  the  November  5. 
1990.  eligibility  date  for  the  PFC 
program. 

DECISION  DATE:  August  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  R.  Rodriquez,  San  Francisco 

Airports  Division,  (415)  876-2805. 

PUBLIC  AGENCY:  County  of  Victoria, 

Victorifl  Tftxfls 
APPLICATION  NUMBER:  94-01-C-OO- 

VCT. 
APPLICATION  TYPE;  Impose  and  Use 

PFC  Revenue. 
PFC  LEVEL:  $3.00. 
TOTAL  APPROVED  NET  PFC 

REVENUE:  $195,960. 
CHARGE  EFFECTIVE  DATE:  December 

1.1994. 
ESTIMATED  CHARGE  EXPIRATION 

DATE:  December  1. 1994. 
CLASS  OF  AIR  CARRIERS  NOT 

REQUIRED  TO  COLLECT  PFCS: 

None. 
BRIEF  DESCRIPTION  OF  PROJECTS 

APPROVED  FOR  COLLECTION  AND 

USE;  Construct  new  passenger 

terminal. 


Amendment  No.,  city,  state 


93-01-C-01-MSY,  New  Orleans,  LA 

92-01-C-01-MTH  

93-02-C-02-AUS 


Issued  in  Washington,  D.C.  on  September 
29, 1994. 

Donna  Taylor, 

Manager.  Passenger  Facility  Charge  Branch. 

Cumulative 


State,  application  No.,  airpoft,  city 


Alatxama: 

94-01 -MX)-HSV,   Huntsville   IntI— Carl  T, 

Huntsville 

9»-02HM)a-HSV,  Huntsville  Intt— Cart  T 

Huntsville ,. 


)ECISION  DATE:  August  25. 1994. 

OR  FURTHER  INFORMATION  CONTACT:  Ben 

Juttery,  Southwest  Region  Airports  . 

Mvision,  (817)  222-5614. 

'UBOC  AGENCY:  St.  Joseph  County 
Airport  Authority.  South  Bend, 
Indiana. 

lPPLICATION  NUMBER:  94-Ol-C-OO- 
SBN. 

lPPLICATION  TYPE:  Impose  and  Use 
PFC  Revenue. 

FC  LEVEL:  $3.00. 

OTAL  APPROVED  NET  PFC 
REVENUE:  $9,185,403. 

:HARGE  EFFECTIVE  DATE:  November 
1,1996. 

iSTIMATED  CHARGE  EXPIRATION 
DATE:  March  1.2003. 

:LASS  of  AIR  CARRIERS  NOT 
REQUIRED  TO  COLLECT  PFCS:  On- 
demand  Part  135  air  taxi  operators 
with  less  than  15  seats. 

)ETERMIN ATION:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
th&  proposed  class  accoimts  for  less 
than  1  percent  of  the  total  annual 
enplanements  at  the  Michiana 
Regional  Transportation  Center. 

IRIEF  DESCRIPTION  OF  PROJECTS 
APPROVED  FOR  COLLECTION  AND 
USE: 
Terminal  building  and  railroad  station 

expansion. 
Rail  spur  and  platform. 
Land  acquisition  for  runway  9R 

runway  protection  zone. 
Construction  of  runway  9L-27R  with 

parallel  taxiway,  phases  I  &  11, 
Perimeter  sectmty  fencing. 
Loading  bridge  and  elevation 

transition  facility, 
Perimeter  road  modifications  for 


railroad  spur  construction, 
RehabiUtation  of  nmway  9R-27L  and 

portions  of  parallel  taxiway. 
Installation  of  Part  139  taxiway 

guidance  signs. 
Installation  of  Part  107.14  security 

access  control  system. 
Install  [nmway]  surface  scan  system 

enhancement, 
Acquisition  of  snow  removal 
equipment. 
DECISION  DATE:  August  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Yates.  Chicago  Airports  District 
Office,  (708)  294-7526. 

PUBLIC  AGENCY:  Bloomington-Normal 

Airport  Authority 
APPLICATION  NUMBER:  94-01-C-OO- 

BMI. 
APPLICATION  TYPE:  Impose  and  Use 

PFC  Revenue. 
PFC  LEVEL:  $3.00. 
TOTAL  APPROVED  NET  PFC 

REVENUE:  $3,855,012. 
CHARGE  EFFECTIVE  DATE:  November 

1.1994. 
ESTIMATED  CHARGE  EXPIRATION 

DATE;  May  1,2010. 
CLASS  OF  AIR  CARRIERS  NOT 

REQUIRED  TO  COLLECT  PFCS: 

None. 
BRIEF  DESCRIPTION  OF  PROJECTS 

APPROVED  FOR  COLLECTION  AND 

USE:  PFC  administration.  Aircraft 

rescue  and  firefighting  access  road. 

Baggage  claim  improvements,  Land 

acquisition. 
DEQSION  DATE:  August  30, 1994. 
60R  FURTHER  INFORMATION  CONTACT: 
Louis  H.  Yates,  Chicago  Airports  District 
Office,  (708)  294-7335, 

AMENDMENTS  TO  PFC  APPROVALS: 


Amendment 

approved 

date 


08/22/1994 

8/16/1994 

08/04/1994 


Original  ap- 
proved net 
PFC  reve- 
nue 


S77.800.372 

153,556 

.   S609.700 


Amended  ap- 
proved net 
PFC  revenue 


8193.889.875 

398.936 

$6,799,000 


Original  es- 
timated 
charge  expi- 
ration date 


04/01/2000 
06/01/1995 
06/04/1993 


Amended 
estimated 
charge  expi- 
ration date 


01/01/2014 
06/01/1996 
12/31/1994 


.1ST  OF  PFC  APPLICATIONS  PREVIOUSLY  APPROVED 


Jones  Field. 
Jor)6S  Field, 


Date  approved 


03/06/1992 
06A)3/1993 


Level  of 
PFC 


$3 
3 


Total  ap- 
proved net 
PFC  revenue 


S20.831.051 
0 


Earliest 
charge  effec- 
tive date 


06/01/1992 
09A)1/1993 


Estimated 
charge  expira- 
tion dale* 


11/01/2008 
11/01/2008 
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CUMULATIVE  LIST  OF  PFC  APPLICATIONS  PREVIOUSLY  APPROVED-Continued 


State,  application  No.,  airport,  city 


94-03-C-OO-HSV, 
Huntsville  

92-01-C-K)0-MSL, 
Shoals 


Huntsville  IntI— Carl  T  Jones  Field. 

Muscle    Shoate    Regional,    Muscle 

94-02-C-OO-MSL,  Muscle  Shoals  Regional  Muscle  Shoais 
Arizona: 

92-01 -C-OO-FLG,  Flagstaff  Pulliam,  Flagstaff 

93-01 -C-OO-YUM,    Yuma    MCAS/YUMA    Intematioiiai! 

YUMA 

Arkansas: 

94-01 -l-OO-FSM,  Forth  Smith  Municipal.  Fort  Smith 
California: 

92-01-C-00-ACV,  ARCATA,  ARCATA  

94-01-C-OO-BUR,  Burbank-Glendale-Pasadena.  Burbank 

93-01-C-OO-CIC.  Chteo  Munrcipal.  Chico 

92-01-C-OO-IYK,  Inyokern.  Inyokem  ZZ 

93-01-C-OO-LBG,    Long    Beach-Daugherty    FiekJ.    Long 

Beach ' 

93-01 -C-OO-LAX,  Los  Angeles  Irtemational,  Los  Angeles 
94-01 -C-OO-MOD..    Modesto   City-County   Arpt— Harry 

Sham,  Modesto 

93-01-C-00-MRY.,  Monterey  Peninsula,  Monterey  .."" 
92-01 -C-OO-OAK..    Metropolitan   Oakland    International, 

Oakland 

94-02-C-OO-OAK.,    Metropolitan   Oakiarid    intematioriai 

Oakland 

93-01 -l-OO-ONT.,  Ontario  International.  Ontario 

92-01 -C-OO-PSP..  Palm  Springs  Regional,  Palm  Springs" 
92-01-C-OO-SMF.,  Sacramento  Metropolitan  Sacramento 
92-01 -C-OO-SX.,  San  Jose  International,  San  Jose   .. 
93-02-U-00-SJC.,  San  Jose  International.  San  Jose  . 
93-03-C-OO-SJC.,  San  Jose  Internatkxial.  San  Jose  .. 
92-01-C-OO-SBP.,  San  Luis  Obispo  County— Mochesney 

Field.  San  Luis  Obispo 

92-01 -C-OO-STS..  Somoma  County,  Santa  Ftosa  .".If " "" 
94-02-C-OO-STS.,  Somoma  County,  Santa  Rosa  .... 

91-01-l-OO-TVL.  Uke  Tahoe.  South  Lake  Tahoe 

Colorado: 

92-01-C-OO-COS.  Cotorado  Springs  Muracipal.  Cotorado 
Springs  

92-01 -C-OO-OVX,  Denver  Intemattonal  (New).  Denver  "7 

93-01-C-OO-EGE.  Eagle  County  Regional.  Eagle 

93-01-C-OO-FNL.  Fort  Collins-Loveland.  Fort  Collins 

92-01 -C-OO-GJT.  Walker  FiekJ.  Grand  Junctran 

93-01-C-00-GUC,  Gunnison  County,  Gunnison  .. 

93-01 -C-OO-HDN,  Yampa  Valley,  Hayden 

.     93-01 -C-OO-MTJ,  Montrose  County,  Montrose 

93-01-C-OO-PUB,  Pueblo  Memorial,  Pueblo 

92-01 -C-OO-SBS,  Steamboat  Springs/Bob  Adams  Field 
Steamboat  Springs 

92-01-C-OO-TEX,  Telluride  Regional,  Telluride" .."!"." 
ConnectKut: 

93-01 -C-OO-HVN.  Tweed-New  Haven,  New  Haven  ... 

93-02-l-OO-BDL,  Bradley  Internatkxial,  Windsor  Locks  .    . 

94-03-U-OO-BDL.  Bradley  International,  Windsor  Locks 
Rorida: 

93-01-C-OO-DAB.,  Daytona  Beach  Regional.  Daytona 
Beach  

92-01-C-OO-RSW.,  Southwest  Rorida  iriternatio^^ 
Myers 

93-02-U-OO-RSW..  Southwest  Flwida"  irterratiorairF^ 
Myers 

93-01 -C-OO-JAX.,  Jacksonville  Intematkinal,  Jad<sonviile 

92-01 -C-OO-EYW.,  Key  West  lntematk)nal.  Key  West 

92-01-C-0(>-MTH.,  Marathon,  Marathon  

92-01-C-OO-MCO.,  Orlando  IntematkXMil,  Oriando 

93-02-C-OO-WCO.,  Oriando  Intefnatwnal.  Oriando 

93-0H-0&-PFN..  Panama  City-Bay  County  Internatkxial, 
Panama  City 

92-01-C-OO-PNS.,  Pensacola  Regioral.  Pensawia  ."."."!."! 


Date  approved 


06/29/1994 

02/18/1992 
05/17/1994 

09/29/1992 

09/09/1993 

05/18/1994 

11/24/1992 
06/17/1994 
09/29/1993 
12/10/1992 

12/30/1993 
03/26/1993 

05/23/1994 
10/08/1993 

06/26/1992 

02/23/1994 
03/26/1993 
06/26/1992 
01/26/1993 
06/11/1992 
02/22/1993 
06/16/1993 

11/24/1992 
02/19/1993 
07/13/1994 
05/01/1992 


12/22/1992 
04/28/1992 
06/15/1993 
07/14/1993 
01/15/1993 
08/27/1993 
08/23/1993 
07/29/1993 
08/16/1993 

01/15/1993 
11/23/1992 

09/10/1993 
07/09/1993 
02/22/1994 


04/20/1993 

08/31/1992 

05/10/1993 
01/28/1994 
12/17/1992 
12/17/1992 
11/27/1992 
09/24/1993 

12/01/1993 
11/23/1992 


Level  of 
PFC 


3 
3 
3 
3 
3 
3 

3 

al 


Total  ap- 

liroved  net 

PFC  revenue 


100,000 
60.000 

2,463,581 

1,678,064 

4,040,076 

188.500 

34,989,000 

137.043 

127,500 

3,533,766 
360,000,000 

300.370 
3,960.855 

12.343.000 

8,999,000 
49.000,000 
81,888,919 
24.045,000 
29.228.826 
0 
16,245,000 

502,437 
110,500 
272.365 
928,747 


5,622,000 

2.330,734.321 

572,609 

207.857 

1.812,000 
702,133 
532,881 

1,461,745 

1.200.745- 

1.887.337 
200,000 

2.490,450 

12,030.000 

0 


7,%7,835 
253,858.512 


12.258,255 

945.937 

153.556 

167,574.527 

12.957.000 

8,238,499 
4.715.000 


Eariiest 
charge  effec- 
tive date 


09/01/1994 

06/01/1992 
08/01/1994 

12/01/1992 

12/01/1993 

08/01/1994 

02/01/1993 
09/01/1994 
01/01/1994 
03/01/1993 

03/01/1994 
07/01/1993 

08/01/1994 
01/01/1994 

09/01/1992 

05/01/1994 
07/01/1993 
10/01/1992 
04/01/1993 
09/01/1992 
05/01/1993 
08A)1/1995 

02/01/1993 
05/01/1993 
10/01/1994 
08/01/1992 


03/01/1993 
07/01/1992 
09/01/1993 
10/01/1993 
04/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 

04/01/1993 
03A)1/1993 

12/01/1993 
10/01/1993 
05/01/1994 


07/01/1993 

11/01/1992 

11/01/1992 
05/01/1994 
03/01/1993 
03/01/1993 
02/01/1993 
12/01/1993 

02/01/1994 
02A)1/ig93 


Estimated 
charge  expira- 
tion date  • 


11/01/2008 

02/01/1995 
10/01/1996 

01/01/2015 

06rt)1/2003 

04/01/2007 

05/01/1994 
10/01/2001 
06/01/1997 
09/01/1995 

03/01/1998 
07/01/1998 

08/01/2001 
06/01/2000 

05/01/1994 

04/01/1995 
07A)1/1998 
11/01/2032 
03/01/1996 
08/01/1995 
06^1/1995 
05/01/1997 

02/01/1995 
04/01/1995 
07/01/1997 
03/01/1997 


02/01/19% 
01/01/2026 
04A)1/1998 
06/01/1996 
03/01/1998 
03/01/1998 
04/01/1997 
O2J0M20O9 
08«)1/2010 

04/01/2012 
11/01/1997 

06/01/1999 
09/01/1995 
09/01/1995 


11/01/1999 

06/01/2014 

06/01/2014 
07/01/1997 
12/01/1995 
06/01/1995 
02/01/1998 
02/01/1998 

10rt)1/2007 
04/01/1996 
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Cumulative  List  of 


State,  application  No.,  airport,  city 


Sarasota-Bradenton  Interr  ational.  Sara- 


Tall  ihassee  . 
,  Ta  latiassee 


nal — C  owen    Field. 


UMI 


Hail(  y 


licaco 


92-OM-OO-SRQ 

90ta — 

92-01 -l-OO-TLH.,  Tallahassee  Regional, 
93-02-UrOO-TLH.,  Tallahassee  Regional 
93-01-C-OO-TPA.,  Tarripa  International,  Tanfca 
93-01-C-OO-PBI.,  Palm  Beach  Internationa 
Beach — „ 

Georgia: 

93-01 -C-OO-CSG.,  Columbus  Metropolitan, 
91-01-C-OO-SAV.,  Savannah  International, 
92-01-l-OO-VLD.rValdosta  Regional.  Valdos 

Idaho: 

94-01 -C-OO-BOI.,    Boise    Air    Termi 

Boise 

93-01 -C-OO-SUN..  Fnedman  Memorial 
92-0l-C-OO-(DA.,  Waho  Falls  Municipal.  Idaio 
94-01 -l-OO-LWS.,  Lewiston— Nez  Perce  Coi  nty 
94-01-C-OO-PtH.,  Pocatello  Regional,  Pocatjilo 
92-01-C-OC-TWF..  Twin  Falls— Sun  Valley 
-Falls  

Illinois: 

93-01-C-00-MOW..  Chicago  Midway,  Chi- 
93-01-C-OO-ORD.,  Chicago  O'Hare  Intematifcnal 
94-01 -C-OO-UtN.,  Ouincy  Municipal  Baldwin 
92-01 -)-00-RFD..  Greater  Rockford,  Rockfotti 
9S-02-U-00-RFD..  Greater  Rockford,  RocWcfd 
92-01 -(-OO-SPl..  Capital,  Spnngfield 
93-02-U-OO-SPI..  Capital  Spnngfield 
93-03-l-OO-SPI..  Capital  Springfield 

Indiana: 

92-01-C-OO-FWA..  Fort  Wayne  International 
93-01-C-OO-JND.,  Indianapolis  International, 

Iowa: 

93-01-C-00-OSM.,  Des  Moines  Municipal. 
92-01 -MX)-DBQ..  Dubuque  Regional,  Dubw 
94-02-C-OO-OBQ..  Dubuque  Regional,  Dubuque 
93-01-C-OO-SUX.,  Sioux  Gateway,  Sioux  Cii 
94-01-C-0O-ALO.,  Waterloo  Municipal,  Wat#-loo 

Kerrtucky: 

94-01-C-OO-CVG^    Cincinnati-'Nofthern 

national  Covington 

9^-01-C-OO-LEX.,  Blue  Grass.  Lexington 
93-01-C-OO-PAH..  Barkley  Regional.  Paducih 

Louisiana: 

92-01-l-CK>-BTR.  Baton  Rouge  Metropol 

Baton  Rouge 
93-02-U-OO-BTR.  Baton  Rouge  Metropolitai 
Baton  Rouge 

*      93-01 -C-OO-MSY,    New    Orleans    I 

Fie*d,  New  Orleans 

93-02-U-OO-MSY.    New    Orleans    I 

Field,  New  Orleans „. 

93-01-l-OO-SHV.  Shreveport  Reginal. 

Maine: 

93-01 -C-OO-PWM,  Portland  International  Je|»rt 

Maryland: 

92-01-l-OO-ewi,  Balttmore-Washington 

timore 

94-0i-»-0O-CBE.  Greater  Cumberland 
t)ertand  .._ 

Massachusetts: 

93-01 -C-OO-BOS,  General  EcKvard  L  Logar 

Boston __ „ 

92-Ol-C-OO-OflH.  Worcester  Municipal 

Michigan: 

92-01-C-OO-OIW,  Detroit 

Detroit  ..._ 

92-01-4-OO-^C.  Oetta  County.  Escanaba  .. 
93-0t-C-00-«XT.  Bishop  International.  Flint 


( :olumbus 
avannah  , 
a 


F  egional.  Twm 


.  Chicago 
Field,  Ouincy 


litar, 


Sheve  xxt 


Metropolitan— W  lyne  County 


PFC  APl»uCATiOf>4S  PREVIOUSLY  APPROVED— Continued 


West  Palm 


Falls 

,  Lewiston 


Fort  Wayne 
Indianapolis  . 

C  3S  Moines  .... 


ue 


K€  itucky    Inter- 


Ryan  Field. 
Ryan  Field, 


nterna  [ional/Moisant 


nterns  :ional/Moisant 


Portland 
Intetnational.  Bal- 


Re  jionai 


I,   Currv 
International. 


Wo  oesler 


Date  approved 


06/29/1992 
11/13/1992 
12*30/1993 
07/15/1993 

01/26/1994 

10/01/1993 
01723/1992 
12/23/1992 


05/13/1994 
06/29/1993 
10/30/1992 
02.'03/1994 
06/30' 1994 

08/12/1992 

06/28/1993 
06/28/1993 
07/08/1994 
07/24/1992 
09/02/1993 
03/27/1992 
04)28/1993 
11/24/1993 

04/05/1993 
06/28/1993 

11/29/1993 
10/06/1992 
02/09/1994 
03/12/1993 
03/29/1994 


03/30/1994 
08/31/1993 
12/02/1993 


09/28/1992 

04/23/1993 

03/19/1993 

11/16/1993 
11/19/1993 

10/29/1993 

07/27/1992 
03/30/1994 


OB/24/1993 
07/28/1992 


09/21/1992 
11/17/1992 
06/1  in  993 


Level  of 
PFC 


Total  ap- 

proved^net 

PFC  revenue 


38,715.000 

8.617.154 

0 

0 

38,801 ,095 

534,633 

39,501,502 

250.526 


6,857,774 
188,000 

1,500.000 
229.610 
400.000 

270,000 

500,418285 

500,418,285 

115,517 

1,177,348 

0 

562,104 

0 

4.585,443 

26,563,457 
117,344.750 

6,446,507 
148,500 
203,420 
204,465 
637,000 


20.737,000 

12.378.791 

386.550 


9.823,159 

0 

77,800,372 

0 
33,050.278 

12,233,751 

141,866,000 
150,000 


604,794.000 
2.301.382 


640.707.000 

158,325 

32,296.450 


Earliest 
charge  effec- 
tive date 


09/01/1992 
02/01/1993 
02/01/1993 

lo.Tii/iggs 

04/01/1994 

12.'01/1993 
07/01/1992 
03.'01/1993 


08/01/1994 
09/01/1993 
01/01/1993 
05/01/1994 
10/01/1994 

11/01/1992 

09/01/1993 
09/01/1993 
10/01/1994 
10/01/1992 
12/01/1993 
06/01/1992 
06/01/1992 
06/01/1992 

07/01/1993 
09/01/1993 

03/01/1994 
01/01/1993 
05/01/1994 
06/01/1993 
06/01/1994 


06/01/1994 
11/01/1993 
03/01/1994 


12/01/1992 

12/01/1992 

06/01/1993 

06/01/1993 
02/01/1994 

02/01/1994 

10,'01/1992 
07/01/1994 


11/01/1993 
10/01/1992 


1»01/1992 
02/01/1993 
09)01/1993 


Estimated 
charge  expira- 
tion date  * 


09/01/2005 
12'01,1998 
06/01/1998 

09/01/1999 

04/01/1999 

0&'01/1995 
03/01/2004 

10'01/r997 


10'01/1998 
09'01/1997 
01/01/1998 
03/01/1997 
03 '01  '2002 

05;01/1998 

10/01/1999 
10'01/1999 
07/01/1997 
10/01/1996 
10/01/1996 
02'01/1994 
02'01/1994 
02/01/2006 

03/01/2015 
07/012005 

04/01/1997 
05/01/1994 
02/01/1996 
06/01/1994 
06/01/1998 


09/01/1995 
05/01/2003 
12/01/1998 


10/01/1998 

12'01/1998 

04/01/2000 

04/01/2000 
02A)1/2019 

05/01/2001 

09/01/2002 
07/01/1999 


10/01/2011 
10/01/1997 


06/01/2009 
08/01/1996 
09/01  ,'2030 


Federal  Register  /  Vol.  59.  No.  195  /  Tuesday,  Oclober  11.  1994  /  Notices 


51477 


CUMULATIVE  List  OF  PFC  Applications  Previously  Approved— Continued 


State,  application  No.,  airport,  city 


92-01 -l-OO-GRR.  Kent  County  International,  Grand  Rap- 
ids   

92-01-C-OO-CMX.,  Houghton  County  Memorial,  Hancock 

93-01 -C-OO-I WD,,  Gogebic  County.  Ironwood 

93-01-C-OO-LAN.,  Capital  City,  Lansing  

92-01-l-OO-MOT.,  Marquette  County,  Marquette  

94-02-U-OO-MQT.,  Marquette  County,  Marquette 

94-01-C-OO-MKG.,  Muskegon  County,  Muskegon 

92-01-C-OO-PLN.,    Pellston    Regional— Emmet    County, 

Pellston 

Minnesota: 

93-01 -C-OO-BRD..  Brainerd— Crow  Wing  County  Re- 
gional, Brainerd 

94-01 -C-OO-DLH.,  Duluth  International.  Duluth 

92-01 -C-OO-MSP.,  Minneapolis-St  Paul  International,  Min- 
neapolis   

94-02-C-OO-MSP.,  Minneapolis-St  Paul  International.  Min- 
neapolis  

Mississippi: 

91-01-C-OO-GTR.,  Golden  Triangle  Regional,  Columbus  ., 

92-01-C-OO-GPT..  Gulfport-Biloxi  Regional,  Gulfport-Biloxi 

93-02-C-OO-GPT..  Gulfport-Biloxi  Regional,  Gulfport-Biloxi 

92-01 -C-OO-PIB.,  Hattiesburg-Laurel  Regional.  Hatties- 
burg-Laurel 

93-01-C-OO-JAN..  Jackson  International.  Jackson  

92-01 -C-OO-MEI.,  Key  Field.  Meridian  

93-01 -C-OO-MEI..  Key  Field.  Meridian  „ 

Missouri: 

93-01-C-OO-SGF..  Springfield  Regional,  Springfield 

92-01 -C-OO-STL.,  Lambert— St.  Louis  Intemational.  St. 

Louis  

Montana: 

93-01-C-OO-BlL.,  Billings— Logan  International  Billings 

93-01 -C-OO-BZN.,  Gallatin  Field.  Bozeman 

94-01-C-OO-BTM..  Bert  Mooney  Butte 

92-01-C-OO-GTF,  Great  Falls  Intemational.  Great  Falls  .... 

93-01-4J-OO-GTF.  Great  Falls  International.  Great  Falls  .... 

92-01-C-OO-HLN..  Helena  Regional.  Helena  

93-01-C-OO-FCA.,  Glacier  Park  International.  Kalispell 

92-01-C-OO-MSO..  Missoula  International,  Missoula 

Nevada: 

91-01-C-OO-LAS,  McCarran  International.  Las  Vegas 

93-02-C-OO-LAS.  McCarran  International.  Las  Vegas  ..;.... 

94-03-U-00-LAS,  McCan-an  Intemational.  Las  Vegas 

93-01 -C-OO-RNO,  Reno  Cannon  International  Reno 

New  Hampshire: 

92-01-C-OO-MHT..  Manchester,  Manchester  „ 

New  Jersey: 

92-01 -C-OO-EWR,  Newark  International,  Newark 

New  York: 

93-01 -l-OO-ALB..  Albany  County.  Albany 

93-01 -C-OO-BGM..  Binghamton  Regional/Edwin  A  Link 
FieW.  Binghamton 

92-01 -l-OO-BUF..  Greater  Buffalo  Intemational.  Buffalo  .... 

92-01-l-OO-ITH.,  Tompkins  County.  Ithaca  

92-01-C-OO-nJHW.,  Chautauqua  County /Jamestown, 
Jamestown .V. 

92-01-C-00->JFK.,  John  FS  Kennedy  International.  New 
York 

92-01-C-OO-LGA.,  Laguardia.  New  York 

93-01 -C-OO-PLB..  Clinton  County.  Plattsburgh 

94-01 -C-OO-SLK.,  Adirondack.  Saranac  Lake 

'     92-01 -C-OO-HPN.,  Westchester  County,  White  Plains 

North  Carolina: 

93-01-C-OO-ILM,  New  Hanover  International,  Wilmington  . 
North  Dakota: 

92-01-C-00-GFK.,  Grant  Forks  International,  Grand  ForVs 

93-01 -C-OO-MOT..  Minot  International,  Minot 

Ohio: 

92-01 -O-OO-CAK.,  Akron-Canton  Regional,  Akron  


Date  approved 


09/09/1-992 
04/29/1993 
05/11/1993 
07/23/1993 
10/01/1992 
04/06/1994 
02/24/1994 

12/22/1992 


05/25/1993 
07/01/1994 

03/31/'!  992 

05/13/1994 

05/08/1992 
04/03/1992 
11/02/1993 

04/15/1993 
02/10/1993 
08/21/1992 
10/19/1993 

08/30/1993 

09/30/1992 

01/26/1994 
05/17/1993 
04/17/1994 
08/28/1992 
05/25/1993 
01/15/1993 
09/29/1993 
06/12/1992 

02/24/1992 
06/07/1993 
04/20/1994 
10/29/1993 

10/13/1992 

07/23/1992 

12/03/1993 

08/18/1993 
05./29/1992 
09/28/1992 

03/19/1993 

07/23/1992 
07/23/1992 
04/30/1993 
05/18/1994 
11/09/1992 

11/02/1993 

11/16/1992 
12/15/1993 

06/30/1992 


Level  o1 
PFC 


Total  ap- 
proved net 
PFC  revenue 


12,450.000 

162.985 

74.590 

7.355,483 

459.700 

0 

5.013.088 

440.875 


43.000 
552,248 

66,355.682 

113.064.000 

1.693.211 
390.595 
607.817 

119,153 

1.918,855 

122.500 

155.223 

1.937.090 

84,607,850 

5.672.135 
4.198,000 
410.202 
3.010.900 
0 
1.056.190 
1.211,000 
1.900.000 

944.028.500 

36.500.000 

0 

34.263.607 

5.461.000 

84.600.000 

40,726.364 

1 .872.264 

189,873.000 

1 .900.000 

434.822 

109,980,000 

87,420.000 

227.830 

121.952 

27.883,000 

1 ,505,000 

1.016.509 
1.559.483 

3,594.000 


Earliest 
charge  effec- 
tive date 


12,'01/1992 
07/01/1993 
08/01/1993 
10/01/1993 
12/01/1992 
07/01/1994 
05/01/1994 

03/01/1993 


08/01/1993 
10/01/1994 

05/01/1992 

08/01/1994 

08/01/1992 
07/01/1992 
07/01/1992 

07/01/1992 
05/01/1993 
11/01/1992 
11/01/1992 

11/01/1993 

12/01/1992 

04/01/1994 
08/01/1993 
07/01/1994 
11/01/1992 
11/01/1992 
04/01/1993 
12/01/1993 
09/01/1992 

60/01/1992 
06/01/1992 
07/01/1994 
01/01/1994 

01/01/1993 

10/01/1992 

03.'01/1994 

11/01/1993 
08/01/1992 
01/01/1993 

06/01/1993 

10/01/1992 
10/01/1992 
07/01/1993 
08/01/1994 
02/01/1993 

02/01/1994 

02/01/1993 
03/01/1994 

09/01/1992 


Estimated 
charge  expira- 
tion date ' 


05/01/1998 
01/01/1996 
104)1/1998 
03/01/2002 
04/01/1996 
04/01/1996 
05.01/20^9 

05.0198 


12,31/1995 
04,01/1996 

06/01/ 1994 
06.01/ 1998 

09/01/2006 

12/01/1993 
12/01/1995 

01/01/1998 
04/01/1995 
06/01/1994 
08/01/1996 

10/01/1996 

03/01/1996 

05.31/2002 
06/01/2005 
05/01/2000 
07,01/2002 
07/01.2002 
12/01/1999 
11,01/1999 
08/01/1997 

0201 /20i  4 
09/01. 201 4 
09/01/2014 
05/01/1999 

OaOl/1997 

OaOl/1995 

04.01/2005 

1>01/1997 
03/012026 
01/01/1999 

06/01/1996 

08/01/1995 
08/01/1995 
01/01/1998 
01/01/2003 
06/01/2022 

OaOl/1997 

02/01/1997 
03^)1/1999 

0aOin996 
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State,  application  No.,  airport,  city 


Cleveland-Hopkins 
Clevelan<J-Hopklns 


PFC  APPLICATX3NS  Previously  Approved— Continued 


International. 


Internationafl, 


Port  Columbus  InternationBl.  Columbus 

Port  Columbus  Internationpl,  Columbus 

..  Port  Columbus  International.  Colunv 


James  M  Cox  Dayton 


International. 


Regional. 


Medford 


International. 


UMI 


92-01 -C-OO-CLE. 

Cleveland 

94-02-U-OO-CLE., 

Oteveland ,. 

92-O1-I-00-C5MH., 
93-02-l-OO-CMH.. 
93-03-U-OO-CMH 

bus  

94-02-C-OO-DAY. 

Oayton 

93-01-C-CO-TOL.,  Toledo  Express,  Toledo 
94-01-C-OO-YNG..      Youngstown— Warren 

Youngstown  

Oklahoma: 

92-01-C-OO-LAW.r  Lawton  Municipal.  Lawtoi 
92-01-l-OO-TUL.,  Tulsa  International.  Tulsa  . 
93-02-U-OO-TUL.,  Tulsa  International.  Tulsa 
Oregon: 

93-01-C-OO-EUQ..  Mahlon  Sweet  Field.  Eugfene 
93-01-C-OO-MFfl.,  Medford-Jackson  County, 
93-01 -C-OO-OTH..  North  Bend  Municipal,  N(Jth  Bend 
92-01 -C-OO-POX.,  Portland  International.  Portland 
94-02-C-OO-PDX..  Portland  international.  Portland 
93-01-C-OO-ROM..  Roberts  Field.  Redmond 
Pennsylvania: 

92-01 -I-00-A8E.,  Allentown-e«tntehem-East4n.  Allentown 
92-01-C-OO-AOO..  ARoona-Bteir  County.  Attijona 
92-01-C-OO-ERI..  Erie  International.  Erie 
93-01 -C-OO-JST.,  Johnstown-Cambria  County,  Johnstown 
92-01-l-OO-PHL..  Philadelphia  International.  Philadelphia 
93-02-U-OO-PHL..  Philadelphia  tnternational,  Philadelphia 
92-01 -C-OO-Unv..  University  Park.  State  Col^Bge 
93-01-C-OO-AVP,    Wilkes-Barre/Scranton 

Wkes-BarrBfScraft»on 

fitwde  lslar>d: 

93-01-C-OO-PVD.,  Theordore  F.  Green  Stat( 
South  Carolina: 

93-01 -C-OO-CAE.,  Columbia  Metropolitan,  Cblumbia 
93-01 -C-00-«9J..  Hinon  Head,  Hilton  Head  Inland 
Tennessee: 

93-01-C-OO-CHA.,  Lovell  Field.  Chattanooga 
93-01 -C-OO-TYS..  McGhee  Tyson.  Knoxville 

92-01 -M)0-MEM..  Memphis  International,  M(  mphis 

93-02-C-OO-MEM.,  Memphis  International.  N  emphis 
92-01-C-OO-eNA.,  Nashville  International,  Nashville 
Texas: 

93-02-C-OO-AUS..  Robert  Mueller  Municipal, 
94-01-C-OO-BPT.,     Jefferson     County 

Auihur  ; 

93-01-C-OO-CRP..  Corpus  Christi  Internattnal 

Ctiristi 

94-01-C-OO-DFW.,  Dallas/Fort  Worth  Interfiational 

tesTort  Worth 

92-01-C-OO-n.E.,  K«teen  Munictpat,  Kilteen 
93-01-J-OO-LRO.,  Laredo  Interrwtkjnal,  Laredo 
93-01 -C-OO-LBB.,  Lubbock  International,  Lulbock 
94-02-U-OCM-BB.,  Lubbock  International,  Lultoock 
92-01-»-O0-MAF..  Midland  International,  Midi  ind 
94-02-U-OO-WAF.,  Midland  International,  Miijiand 
93-01 -C-OO-SJT.,  Mathis  Field.  San  Angelo 
93-01 -C-OO-TYR..  Tyler  Pounds  Field,  Tyler 
Virginia: 

f3-01-l-00-CMO.,   CharlottesviWe-Albemarle 

viUe 

92-02-U-(K>-OMO.'.  Charlottesvifle-Albemarl4.  Charlottes- 
ville   

93-03-U-OO-CHO,  Charlo«tesv»fle-Albemarl( 

ville 

94-0i-C-0O-RIC^  Richmond  International 

Richmond 


Austin  _.. 

B|eaumont/Port 


Providence 


Corpus 


Dal- 


Charlottes- 


Chartottes- 


(Byrd   Field). 


Gate  approved 


09/01/1992 

02A32'1994 
07/14/1992 
07/19/1993 

10/27/1993 

07/25/1994 
05/29/1993 

02'22yi994 

05/08/1992 
05/11/1992 
10/18/1993 

08/31/1993 
04if21/l993 
11/24/1993 
04/08/1992 
07/12/1994 
07«)2/1993 

08/28/1992 
02/03/1993 
07/21/1992 
08/31/1993 
06/29/1992 
05/14/1993 
08/28/1992 

09.24/1993 

11/30/1993 

08/23/1993 
11/19/1993 

04/26/1994 
10/06/1993 
05*28/1992 
01/14/1994 
10«)9/1992 

05/04/1993 

05/03/1994 

12'29/1993 

02/17/1994 
10/20/1992 
07/23/1993 
07/09/1993 
02715/1994 
10/16/1992 
04/14/1994 
02'24/l993 
12.'20/1993 


OS'1 1/1992 
12/21/1992 
10/20/1993 
02'04/1994 


Level  of 
PFC 


Total  ap- 
proved net 
PFC  revenue 


34.000,000 

0 

7.341.707 

16.270,256 


23,467.251 
2,750.896 

351.180 

482.135 

9.717.000 

0 

3.729,599 

1.066.142 

182,044 

317.961.850 

53,653,440 

1.191,552 

3.778,111 

198,000 

1 ,997,885 

307.500 

76.169.000 

0 

1,495.974 

2.369,566 

103.885,286 

32,969,942 
1,542,300 

7,177.253 

5,681,615 

26,000,000 

24.025,000 

143,358,000 

5,181,800 

563.126 

5,540.745 

115,000,000 

243,339 

11,983,000 

10,699,749 

0 

35,529.521 

0 

873,715 

819.733 


255.559 

0 

0 

30.976.072 


Earliest 
charge  effec- 
tive date 


11/01/1992 

05/01 /T994 
10/01/1992 
02/01/1994 

10/91/1992 

10/01/1994 
09/01/1993 

05'01/1994 

08/01/1992 
03/01/1992 
02/01/1994 

11/01/1993 
07/01/1993 
02/01/1994 
07/01/1992 
11/01/1994 
10/01/1993 

11/01/1992 
05/01/1993 
10/01/1992 
11/01/1993 
09/01/1992 
08/01/1993 
11/01/1992 

12/01/1993 

0201/1994 

11/01/1993 
02/01/1994 

07/01/1994 
01/01/1994 
08/01/1992 
04/01/1994 
01/01/1993 

11/01/1993 

09/01/1994 

03^01/1994 

07/01/1994 
01/01/1993 
10«1/1993 
10/01/1993 
05/01/1994 
01/01/1993 
07/01/1994 
05/01/1993 
03/01/1994 


09/01/1992 
09O1/1992 
01/01/1994 
0501/1994 


Estimated 
charge  expira- 
tion date  * 


11/01/1995 

11/01/1995 
03/01/1994 
09/01/1996 

09/01/1996 

ia'01/2001 

09/01/1996 

07/01/1996 

04,01/1 996 
08/01/1995 
08/01/1995 

11/01/1998 
11/01/1995 
01/01/1998 
07/01/1994 
09/01/1999 
03/01 /2000 

04/01/1995 
02/01/1995 
06/01/1997 
02/01/1998 
07/01/1995 
07/01/1995 
07/01/1997 

06/01/1997 

08/01/2013 

09/01/2008 
03/01/1999 

10/01/2002 
01/01/1997 
12/01/1994 
10/01/1999 
02/01  '2004 

01/01/1995 

11/01/1996 

01 /0i /1 998 

02.'01/1996 
11/01/1994 
09/01/2013 
02/01/2000 
0201/2000 
01/01/2013 
01/01/2013 
11/01/1998 
07/01/1998 


11/01/1993 
11/01.1993 
11/01/1993 
08,01  2005 
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State,  application  No.,  airport,  city 


Washington  Dulles  International.  Wash- 


Washington  Natwnal.  Washington.  DC 
Washington  National,  Washington.  CXD 


Port 


93-01 -C-00-<  AD 

ington.  DC 

93-01-C-OO-DCA. 
94-02-U-OO-OCA.. 

Washington: 

93-01 -C-OO-BLl..  Bellingham  International.  Bellingham 

93-Ol-C-OO-PSC.,  Th-Cities,  Pasco „.., 

93-01 -C-OO-CLM..  William  R.  Fairchikj  International, 
Angeles  ...„ 

94-01-C-OO-PUW.,  Pullman-Moscow  Regional,  Pullman  .. 

92-01-C-OO-SEA.,  Seattle-Tacoma  international,  Seattle  .. 

93-02-C-OO-SEA..  Seattle-Tacoma  International.  Seattle  .. 

93-01-C-OO-OEG..  Spokane  International.  Spokane  .... 

93-01-MX)-ALW.,  Walla  Walla  Regional.  Walla  Walla 

93-01-O-OO-EAT.,  Pangborn  Field.  Wenatchee __ 

92-01 -C-OO-YKM.,  Yakima  Air  Terminal.  Yakima  

West  Virginia: 

93-01-C-0O-CRW..  Yeager.  Charleston 

93-01 -C-00-CK3.,  Benedum.  Clarksburg  

92-01-C-OO-MGW,.    Morgantown    Muni— Walter    L.    BiB 

Hart,  Morgantown  

Wisconsin: 

94-01-C-OO-ATW..  Outagamie  County,  Appleton  

92-01-G-0O-GRB.,  Austin  Straubel  International.  Green 
Bay 

94-01 -C-OO-LSE..  La  Crosse  Municipal,  La  Crosse  

'    93-01 -C-OO-MSN.,  Dane  County  Regional-Truax  Field. 
Madison  

93-0l-MX)-CWA..  Central  Wisconsin.  Mosinee _"I" 

93-01 -C-OO-RHL.  Rhinelander-Oneida  County. 

Rhinelander _... 

Wyoming: 

93-01  ^^O-OO-CPR.,  Natrona  County  International.  Casper  . 

93-01 -C-OO-CYS.,  Cheyenne,  Cheyenne  

93-01-MX)-GCC..  Gillette-Campbell  County.  Gillette 

93-01-C-OO-JAC..  Jackson  Hole.  Jackson _ 

Guam: 

92-01-C-OO-NGM..  Agana  Nas,  Agana 

93-02-C-OO-NGM..  Agana  Nas.  Agana 

Puerto  Rico: 

92-01-C-OO-BQN.,  Rafael  Hernandez,  Aguadilla 

92-01-C-OO-PSE.,  Mercedita,  Ponce  

92-01 -C-OO-SJU.,  Luis  Munoz  Mann  International,  San 

Juan 

92-01-C-OO-SJU.,  Luis  Munoz  Marin  International.  San 

Juan 

Virgin  Islands: 

92-01-C-O0-STT..  Cynl  E  King.  Charlotte  Amalie 

92-01 -l-OO-STX.,  Alexander  Hamilton,  Christiansted  St 

Croix 


Date  approved 


10/18/1993 
Oa'16/1993 
04.'06/l994 

04/29/1993 
08/03/1993 

05/24/1993 
03/22'1994 
08/13/1992 
10/25/1993 
03/23'1993 
08/031993 
05/26/1993 
11/10/1992 

05./2&'1993 

12/29/1993 

09/03/1992 

04/25/1994 

1228/1992 
04/06/1994 

06/22/1993 
08/10/1993 

08/04/1993 

06/14/1993 
07/30/1993 
06/28/1993 
0525/1993 

11/10/1992 
02/25/1994 

12/29/1992 
12/29/1992 

12/29/1992 

12' 14/ 1993 

12/08/1992 

12/0S'1992 


Level  of 
PFC 


Total  ap- 
proved net 
PFC  revenue 


199.752.390 

166.739,071 

0 

366.000 
1.230.731 

52,000 

169,288 

28,847.488 

47.500,500 

15.272.000 

1,187,280 

280,500 

416,255 

3,254.125 
105,256 

55.500 

3,233.645 

8.140.000 
795.299 

6,746,000 
7,725,600 

167.201 

506.144 
742,261 
331.540 

1.081.183 

5.632.000 
258.408.107 

1,053.000 
865,000 

49,768,000 

0 

3.871.005 

2,280,465 


Earliest 
charge  effec- 
tive date 


01/01/1994 
11/01/1993 
07/01/1994 

07/01/1993 
11/01/1993 

08/01/1993 
06/01/1994 
11/01/1992 
01/01/1994 
06/01/1993 
11/01/1993 
08/01/1993 
02/01/1993 

08'01/1993 
04.01/1994 

12/01/1992 

07/01/1994 

03/01/1993 
08/01/1994 

09/01/1993 
11/01/1993 

11/01/1993 

09/01/1993 
11/01/1993 
09/01/1993 
Oa'01/1993 

02/01/1993 
05/01/1994 

03/01/1993 
03/01/1993 

03'01/1993 

03/01/1994 

03'01/1993 

03/01/1993 


•The  estimated  charge  expiration  date  is  subject  to  change  due  to  the  rate  of  collection  and  actual  allowable  project  costs. 


Estimated 
charge  expira- 
tion date  • 


11 '01 2003 
11/012000 
11/012000 

01/01/1995 
11/01/1996 

08/01/1994 
01/01/1998 
01.'01/1994 
01/01/1996 
1201/1999 
11  01,2014 
10/01/1995 
04/01/1995 

04/01/1998 
04,01/1996 

01,01/1994 

09/01/2000 

03,012003 
08/01/1997 

03/01/1988 

11/01 '2012 

04/01/1996 

10/01/1996 
08/012000 
09/01/1999 
02/01/1996 

06/01/1994 
06/01/2021 

01/01/1999 
01/01/1999 

02/01/1997 

0201/1997 
0201/1995 
0501/1995 


[FR  Doc.  94-24961  Filed  10-7-94:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Public  Meetings  in  San  Jose  California, 
Atlanta,  Georgia  and  St  Louis, 
Missouri  on  Customs  Automated 
Export  System 

AGENCY:  U.S.  Customs  Senice. 
Department  of  the  Treasurj-. 


ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  the 
locations  and  dates  of  public  meetings 
to  be  held  in  San  Jose,  California, 
Atlanta,  Georgia,  and  St.  Louis.  Missouri 
on  the  development  of  the  Automated 
E.xport  System  (AES).  These  three 
meetings  are  being  held  to  (1)  give 
Customs  managers  an  opportunity  to 
provide  exporters  information  related  to 
the  development  of  AES  and  (2)  give 
exporters  an  opportunity  to  ask 
questions,  make  suggestions,  and 
provide  Customs  with  informal  ideas 


related  to  AES  design  and  functionality. 
These  meetings  are  being  coordinated 
with  the  Bureau  of  the  Census  and  the 
International  Trade  Commission  of  the 
Department  of  Commerce. 

DATES:  San  Jose.  C.A.  October  12. 1994 
commencing  at  8:30  a.m.  and  again  at 
1:00  p.m.;  Atlanta.  GA.  October  25.  1994 
commencing  at  9:00  a.m.  and  again  at 
1:00  p.m.;  St.  Louis.  MO.  October 
27.1994  commencing  at  2:00  p.m. 

ADDRESSES: 
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San  Jose,  CA,  San  Jose  McEnery 
Convention  Center,  Room  K.  150  West 
San  Carlos  Street,  San  Jose.  California 

Atlanta.  GA,  Urban  Life  Center.  Georgia 
State  University,  Piedmont  Avenue. 
Atlanta.  Georcia 

St.  Louis,  MO,  Ramada— Hem-y  VIII 
Hotel  and  Conference  Center,  4690 
North  Lindberg  Boulevard,  St.  Louis, 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 

San  Jose  Meeting:  Foreign  Trade 
Division.  U.S.  Bureau  of  the  Census 
(301)  763-5186;  Pre-registration  Fax: 
(301) 763-5070. 

Atlanta  Meeting:  Atlanta  Regional 
Office.  U.S.  Bureau  of  the  Census. 
(404)  730-3833;  Pre-registration  Fax: 
(404) 730-3835. 

St.  Louis  Meeting:  World  TradeClub  of 
St.  Louis,  Inc.,  (314)  725-9605,  Pre- 
registration  Fax:  (314) 725-4889. 

General  AES  questions:  Lorna  Finley, 
AES  Development  Team,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  N.W.,  Room  7331, 
Washington,  DC.,  20229,  (202)  927- 
0280. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  document  published  in  the 
Federal  Register  on  June  13, 1994,  (59 
FR  30383)  Customs  announced  its 
intention  of  developing  an  Automated 
Export  System  (AES)  and  informed  the 

Eublic  that  a  series  of  meetings  would 
e  held  around  the  country  regarding 


thi^ 

inior 
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thf  AES.  This  notice  is  being  issued  to 

rm  the  public  of  the  dates  and  times 
of  additional  meetings  which  will  be 
he  d  in  San  Jose,  California.  Atlanta, 
G€  argia,  and  St.  Louis,  Missouri. 

'•  lince  AES  is  in  the  very  early  design 
sta  je,  the  AES  Development  Team,  in 
CO  )rdination  with  the  Bureau  of  the 
Ce  isus  and  the  International  Trade 
Ac  ministration  of  the  Department  of 
Co  mmerce  will  be  holding  this  series  of 
thi  ee  meetings  which  will  focus  on 
ex  )orters  for  the  purpose  of  (1)  giving 
Cu  stoms  managers  an  opportunity  4o 
pn  ivide  exporters  information  related  to 
th«  development  of  AES  and  (2)  giving 
ex  >orters  an  opportunity  to  ask. 
qu  jstions,  make  suggestions,  and 
pn  ivide  Customs  with  informal  ideas 
rel  ited  to  AES  design  and  fimctionality. 
Ea  :h  meeting  opens  with  a  short 
pn  sentation  on  export  processing,  past, 
pn  sent  and  future.  After  this 
pn  sentation,  the  floor  is  open  to  all 
att  mdees  for  general  informal 
di!  cussion  of  the  AES  program. 
n  this  document,  Customs  is 
announcing  the  following  public 
meetings  on  AES. 

.  San  Jose,  California. 
)ctober  12, 1994.  Two  Meetings.  Each 
will  provide  the  same  information. 
The  first  will  commence  at  8:30 
a.m..  and  the  second  at  1:00  p.m. 
San  Jose  McEnery  Convention 
Center,  Room  K,  150  W.  San  Carlos 
Street,  San  Jose,  California, 
oint  of  Contact:  Foreign  Trade 


UMI 


Division,  U.S.  Bureau  of  the  Census 
(301)  763-5186;  Pre-registration  Fax 
(301)  763-5070. 

2.  Atlanta.  Georgia. 

October  25, 1994.  Two  Meetings.  Each 
will  provide  the  same  information. 
The  first  will  commence  at  9:00 
a.m.,  and  the  second  at  1:00  p.m.. 
Urban  Life  Center,  Georgia  State 
University,  Piedmont  Avenue  and 
Decatur  Street,  Atlanta,  Georgia. 

Point  of  Contact:  Atlanta  Regional 
Office,  U.S.  Bureau  of  the  Census 
(404)  730-3833;  Pre-registration  Fax 
(404)  730-3835. 

3.  St.  Louis,  Missouri. 
October  27, 1994,  one  meeting, 

commencing  at  2:00  p.m.  Ramada— 
Henry  VIII  Hotel  and  Conference 
Center,  4690  North  Lindberg 
Boulevard,  St.  Louis.  Missouri. 
Point  of  Contact:  World  Trade  Club  of 
St.  Louis,  Inc.,  (314)  725-9605,  Pre- 
registration  Fax  (314) 725-4889. 

In  order  to  ensure  that  overcrowding 
does  not  result,  persons  planning  to 
attend  a  meeting  are  requested  to 
preregister  by  contacting  the  telephone 
or  Fax  numbers  provided  above  for  the 
city  where  they  plan  on  attending  in 
advance  of  the  meeting  date. 

Dated:  October  5, 1994. 
Harvey  B.  Fox, 

Director,  Office  of  Regulations  and  Rulings. 
(PR  Doc.  94-25144  Filed  10-6-94;  11:16  am) 
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Sunshine  Act  Meetings 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  piirsuant  to  Section  3(a)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 
DATE  AND  TIME:  October  12, 1994, 10  a.m. 
PUCE:  825  North  Capitol  Street.  N.E.. 
Room  9306,  Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSJDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  docimients  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — ^Hydro,  617th  Meeting  - 
October  12. 19M,  Regular  Meeting  (lOM) 
a.m.) 

CAH-1. 
Project  No.  2541-007.  Cascade  Power 
Company 
CAH-2. 

Project  No.  1061-005.  Pacific  Gas  and 
Electric  Company 
CAH-3. 
Project  No.  9690-026,  Orange  and 
Rockland  Utilities,  Inc. 
CAH-4. 

Omitted 
CAH-5. 
Project  No*.  588-009  and  2683-009,  James 
River  II,  Inc 
CAH-6. 
Project  Nos.  4632-013  and  015,  Clifton 
Power  Corporation 
CAH-7. 

Omitted 
CAH-«. 
Project  No.  2333-005,  Rumford  Falls 
Power  Company 

Consent  Agenda— £lectric 

CAE-1. 
Docket  Na  ER94-95O-000.  Hermiston 
Genetatiiig  Company.  LP. 
CAE-2. 
Docket  No.  EF94-5041-000,  United  States 
Department  of  Energy  -  Western  Area 


Power  Administration  (Parker-Davis 
Project) 
CAE-3. 
Docket  No.  EL91-28-003,  North  Carolina 
Electric  Membership  Corporation  v. 
Carolina  Power  and  Light  Company 
CAE-4. 
Docket  No.  EL94-37-000.  Toledo  Edison 
Company 
CAE-5. 
Docket  No.  ER94-798-000,  Massachusetts 
Electric  Company 
CAE-6. 
Docket  Nos.  ER94-1348-O01  and  EL94-85- 
001.  Southern  Compariv  Services,  Inc. 
CAE-7. 

Omitted 
CAE-8.       . 
Omitted 
CAE-9. 

Omitted 
CAE-10. 

Docket  No.  EL94-79-000.  TIED  VIIl-H  Inc. 
CAE-1 1. 
Docket  No.  EG94-91-000,  Entergj-  Power 
Development  Corporation 
CAE-1 2. 
Docket  No.  EG94-92-000,  Entergy 
Pakistan,  Ltd. 
CAE-13. 

Docket  No.  EG94-93-000.  Destec 
Operating  Canada,  Inc. 
CAE-14. 
Docke*  No.  EG94-94-000,  Kingston  Cogen 
Limited  Partnership 
CAE-15. 
Docket  No  EG94-95-000,  Selkirk  Cogen 
Partners.  LP. 
CAE-16. 

Docket  No.  EG94-96-000.  AIU«sco 
Pittsfield.  L.P. 
CAE-17. 

Docket  No.  EG94-90-000,  WYGEN.  Inc. 
CAE-1 8. 
Docket  No.  EL94-83-000.  Ogden  Martin 
Systems  of  Onondaga.  Limited 
Partnership 
CAE-19. 
Docket  No.  RM94-21-000,  Authorizing 
Delegation  to  the  Secretary  in 
Proceedings  Under  Section  210  or 
Section  211  of  the  Federal  Power  Act 

Consent  Agenda — Oil  and  Gas 

CAG-1. 
Docket  No.  RP94-398-000,  Algonquin  Gas 

Transmission  Company 
CAG-2. 
Docket  No.  RP93-100-000,  Dakota 

Gasification  Company 
Docket  No.  RP94-20S-000.  Natural  Gas 

Pipeline  Company  of  America 
Docket  No.  RP94-222-000,  Tennessee  Gas 

Pipeline  Company 
Docket  No.  RP94-29S-000. 

Transcontinental  Gas  Pipe  Line 

Corporation 
Dockat  No.  RP94-347-000,  ANR  Pipeline 

Company 
CAG-3. 
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Docket  No.  RP94-221-000.  ANR  Pipeline 
Company 
CAG-4. 

Omitted 
CAG-5. 
Docket  Nos.  RP94-104-000, 001  and  002. 
Overthrust  Pipeline  Company 
CAG-6. 
Docket  No.  RP94-164-004,  Trunkline  Gas 
Company 
C.'\G-7. 
Docket  No.  RP94-35O-000.  Colorado 
Interstate  Gas  Company 
CAG-8. 

Docket  No.  RP94-401-000.  RP94-399-000, 
001  and  002,  Natural  Gas  Pipeline 
Company  of  America 
CAG-9. 
Docket  No.  RP85-202-ei4.  Trufikline  Gas 
Company 
CAG-10. 

Docket  Nos.  RP85-203-017  and  014, 
Panhandle  Eastern  Pipe  Line  Company 
CAG-11. 
Docket  No.  FA90-68-000,  Williams 
Natural  Gas  Company 
CAG-12. 

Omitted 
CAG-1 3. 

Docket  No.  RM94-18-001.  Removal  of 
Outdated  Regulations  Pertaining  to  the 
Sales  of  Natural  Gas  Production 
CAG-14. 
Docket  No.  RP94-214-001.  Black  Marlin 
Pipeline  Company 
C:AG-15. 

Docket  Nos.  RP94-1 82-004  and  RP94- 
272-002.  Nor  Am  Gas  Transmission 
Company 
CAG-16. 
Docket  No.  RP85-1 70-011.  Texas  Eastern 
Transmission  Corporation 
CAG-1 7. 
Docket  No.  RP85-181-007.  Texas  Gas 
Transmission  Corporation 
CAG-18. 
Docket  No.  TM94-5-34-002.  Florida  Gas 
Transmission  Company 
CAG-19. 
Docket  No.  GT94-57-001.  Colorado 
Interstate  Gas  Company 
CAG-20. 
Docket  Nos.  RP85-203-016  and  013. 

Panhandle  Eastern  Pipe  Line  Company 
Docket  No.  RP85-202-013,  Trunkline  Gas 

Company 
Docket  Nos.  RP93-127-004  and  RP93- 
102-005.  Columbia  Gas  Transmission 
Corporation 
CAG-2 1. 

Omitted 
CAG-22. 

Omitted 
CAG-23. 

Omitted 
CAG-24. 

Omitted 
CAG-2  5. 

Docket  No.  GP90-7-000.  Barbara  T.  Fasken 
CAG-26. 
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Docket  Nos.  CP94-114-0bl  and  CP94- 
694-001,  Distrigas  of  Massachusetts 
CAG-27. 

Omitted 
CAG-28. 
Docket  No.  CP90-1777-007, 
TransColorado  Gas  Transmission 
Company 
CAG-29. 

Omitted 
CAG-30. 

Omitted 
CAG-31. 

Omitted 
CAG-32. 

Omitted 
CAG-33. 

Omitted 
CAG-34. 

Docket  Nos.  CP93-565-0O2  and  RP94- 
314-001,  Texas  Eastern  Transmission 
Corporation 
CAG-35. 

Omitted 
CAG-36. 

Omitted 
CAG-37. 

Omitted 
CAG-38. 

Omitted 
CAG-39. 
Docket  No.  CP93-145-003,  Tennessee  Gas 
Pipeline  Company 
CAG-40. 
Docket  No.  CP92-184-007,  Texas  Eastern 
Transmission  Corporation 
CAG-41. 

Omitted 
CAG-42. 

Omitted 
CAG-43. 

Omitted 
CAG-44. 

Omitted 
CAG-45. 
Docket  No.  CP94-1 57-000,  NGC  Energy 
Resources,  Limited  Partnership 
CAG-46. 

Omitted   ' 
CAG-47. 
Docket  No.  RS92-23-026,  Tennessee  Gas 
Pipeline  Company  Docket  No.  RS92-33- 
010,  East  Tennessee  Natural  Gas 
Company 
CAG-48. 
Docket  No.  CP93-501-001,  Tennessee  Gas 
Pipeline  Company 
CAG-49. 
Docket  No.  CP93-702-000.  Phillips- 
Petroleum  Company  and  Prima 
Exploration,  Inc.,  et  al. 

Hydro  Agenda 
H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket  No.  ER94-1 2 88-000.  PacifiCorp, 
the  California  Municipal  Utilities 
Association  and  the  Independent  Energy 
Producers  (on  behalf  of  Western  Regional 
Transmission  Association).  Whether  the 
Commission  should  find  that  WRTA 
qualifies  as  a  Regional  Transmission 
Group 

E-2. 


Docket  No.  ER94-1381-000.  Southwest 
Regional  Transmission  Association. 
Whether  the  Commission  should  find 
that  SWRTA  qualifies  as  a  Regional 
Transmission  Group. 

(  11  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PF-1. 
Docket  No.  RM94-6-001,  Standards  of 
Conduct  and  Reporting  Requirements  for 
Transportation  and  Affiliate 
Transactions.  Order  on  rehearing. 

I   Restructuring  Matters 
F  M. 
Reserved 

H  '.  Pipeline  Certificate  Matters 
P  M. 
Omitted 

p:-2. 

Docket  Nos.  CP90-1 3  72-001 ,  002.  CP90- 
1373-001,  002,  CP90-1374-001,  002. 
CP9O-1375-O01  and  002,  Altamont  Gas 
Transmission  Company.  Order  on 
reserved  issue  on  January  17, 1991 
preliminary  determination  and  on 
requests  for  rehearing  of  August  1. 1991 
order  granting  a  blanket  certificate, 
import  authorization,  a  Presidential 
Permit  and  an  optional  certificate. 
Dated:  October  5. 1994. 

L  lis  D.  Cashell, 

S  vretary. 

U  R  Doc.  94-25177  Filed  12-6-94;  12:02  pm] 
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N  kllONAL  CREDIT  UNION  ADMINISTRATION 

^  Jtice  of  Previously  Held  Emergency 
N  eeting 

Tl  «E  AND  DATE:  3:45  p.m.,  Wednesday. 

a  :tober  5, 1994. 

PI  ACE:  Board  Room.  7th  Floor,  Room 

71  47. 1775  Duke  Street,  Alexandria, 

V  rginia  22314-3428. 

S-  ATUS:  Closed. 

M  ^TTER  CONSIDERED: 

1.  Administrative  Action  under  Sections 
2(  6  and  208  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptions  (8),  (9)(A)(ii], 

and  (9)(B). 

The  Board  voted  imanimously  that 
A  >ency  business  required  that  a  meeting 
b(  held  with  less  than  the  usual  seven 
d)  ys  advance  notice.  Earlier 
a]  nouncement  of  this  was  not  possible. 

The  Board  voted  unanimous^  to 
CDse  the  meeting  imder  the  exemptions 
stfcted  above.  General  Counsel  Robert 
Finner  certified  that  the  meeting  could 
b^  closed  under  those  exemptions. 
F<  fl  MORE  INFORMATION  CONTACT:  Becky 
B)  iker,  Secretary  of  the  Board, 
T(  ilephone  (703)  518-6304. 
B4  cl^  Baker, 
S(  cretary  of  the  Board. 
[F  I  Doc.  94-25217  Filed  10-6-94;  8:45  am) 
Bll  UNO  CODE  7S3S-01-M 


UMI 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m.,  Monday. 
October  17, 1994. 

PLACE:  The  Board  Room,  5th  Floor.  490 
L'Enfant  Plaza.  SVV.,  Washington,  DC 
20594. 

STATUS:  The  first  item  is  open  to  the 
public.  The  last  item  is  closed  to  the 
public  imder  Exemption  10  of  the 
Government  in  Sunshine  Act.. 

MATTERS  TO  BE  CONSIDERED: 

6461— NTSB  Aviation  Accident  Investigation 

Symposium:  Response  to  Industry 

Recommendations 
6419 — Opinion  and  Order:  Administrator  v. 

Selbach,  Docket  SM-4038;  disposition  of 

petitioner's  appeal 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  October  6, 1994. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  94-25176  Filed  10-6-94;  12:01  pm| 
BILUNG  CODE  7$33-01-P 


SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [59  FR  50643, 
October  4, 19941. 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  N.W., 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  October  4, 
1994. 

CHANGE  IN  THE  MEETING:  Cancellation. 

The  closed  meeting  scheduled  for    • 
Thursday,  October  6, 1994,  at  10:00 
a.m.,  was  cancelled. 

Commissioner  Beese,  as  duty  officer, 
determined  that  Commissioner  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  altercations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  October  6. 1994. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-25252  Filed  10-6-94;  3:42  pm| 
BILUNQ  CODE  B010-01-M 
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Documents,  U.S.  Government 
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DC  20402  (phone.  202-612- 
2470). 

KR.  1779/P.I_  103-338 

To  designate  the  fatility  of  the 
United  Stales  Postal  Service 
lucated  at  401  South 
Washington  Street  in 
Chillicothe,  Missouri,  as  ttie 
"Jerry  L.  Litton  United  Stales 
Post  Office  BuHding^.  and  to 
authorize  travel  and 
transportation  expenses  for 
certain  Federal  career 
appoinlees.  and  for  olher 
purposes.  (Oct  6,  1994;  108 
Stat  3114;  2  pages) 
KR.  2144ff>i_  103-330 
Guam  Excess  Lands  Act  (Oct. 
6,  1994;  106  StaL  3116;  3 
pages) 

N.R.  3839/P.L  103-341 
To  designate  the  United 
States  Post  OfTice  building 
located  at  220  South  40lh 
Avenue  in  Hallfesburg, 
MfssiBsippI,  as  the  "Roy  M. 
Wheat  Post  OffiOB-.  (Oct.  6, 
1994;  108  Slat.  3122;  1  page) 
H.R.  4177/PJ.  103-342 
To  designate  the  United 
States  Post  OfTice  building 
located  at  1601  Highway  35  in 
Middtetown,  I4ew  Jersey,  as 
the  "Candace  White  Post 
Office".  (Oct  6.  1994;  108 
Stat  3123;  1  page) 

H.R.  4191/P.L  109-343 
To  designate  the  United 
States  Post  Office  building 
located  at  9630  Estate 
Thomas  In  Saint  Thomas, 
Virgin  Islands,  as  the  "Aubrey 
C.  Ottley  Post  Office".  (Oct  6, 
1994;  108  Stat  3124;  1  page) 
H.R.  423WP.L  103-344 
American  Indian  Religious 
Freedom  Act  Amendments  of 


1994  (Oct  6.  1994;  108  Stat 

3125;  3  pages) 

H.R.  4569/P.L.  103-345 

President  John  F.  Kennedy 
Assassination  Records 
Collection  Extension  Act  of 
1994  (Oct  6.  1994;  108  Stat. 
3128;  3  pages) 

H.R.  4647/P.L.  103-346 

To  direct  the  Secretary  of  the 

Interior  to  convey  to  the  City 
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of  Imperial  Beach,  California, 
approximately  1  acre  of  land 
in  the  Tijuana  Slough  National 
Wildlife  Refuge.  (Oct.  6.  1994- 
108  Stat  3131;  1  page) 

H.J.  Res.  363/P.L.  103-347 

To  designate  October  1994  as 
"Crime  Prevention  Month". 
(Oct.  6.  1994;  108  Stat.  3132; 
1  page) 


S.  71»P.L  403-348 

Vegetable  Ink  Printing  Act  of 
1994  (Oct  6.  1994;  108  Stat 
3133;  3  pages) 

S.  1406/P.L.  103-349 

Plant  Variety  Protection  Act 
Amendments  of  1994  (Oct.  6 
1994;  108  Stat.  3136;  10 
pages) 


S.  1703/P.L  103-350 

Piscataway  Park  Expansion 
Act  of  1994  (Oct.  6.  1994; 
108  Stat.  3146;  1  page) 

H.R.  3679/P.L.  103-340 

Junior  Duck  Stanp 
Conservation  and  Design 
Program  Act  of  1994  (Oct  € 
1994;  108  Stat  3119;  3 
pages) 

Last  List  October  7.  1994 


IV 


Federal  Register  /  Vol, 


UMI 


CFR  CHECKLIST 


This  checkUst.  prepared  by  the  Office  of  the  Federal  Register,  is ' 
published  weeWy.  H  is  ananged  in  the  ortter  of  CFR  titles.  stocK 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  availabte  for  sale  at  the  Gov  jmment  Printing 
.Office. 

A  checklist  of  current  CFR  volumes  comprising  a  co  nptete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  ol  C  PR  Sections 
Affected),  which  is  revised  nnonthiy. 

The  annual  rate  for  subscription  to  all  revised  volum  js  is  S829.00 
domestic,  S207.25  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Atlr:  New  Orders 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  ofders  must  be  ' 
accompanied  by  remittance  (check,  money  order.  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  maj  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  yoi  ir  charge  orders 
to  (202)  512-2233.  ^ 
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Joa  1. 


1994 
1994 
1994 
1994 
1994 
1994 


Jon.  1.  1994 


Title 

14  Parts: 

1-59 

60-139  „... 

140-199 ._ 
200-1199  . 
1200-End. 

15  Parts: 

0-299  

300-799  ._, 
800-End  ... 


Slock  Numlier 


Price      RevMon  Osie 


....(869-O22-00042-0) 32.00 

....  (869-022-00043-8) 26.00 

....  (869-022-00044-6) MM 

....  (869-022-00045-4) 23J0O 

....  (869-022-00046-2) ._...  )6J)0 

».(869-O22-O0047-l) )SJ0O 

-..  (869-022-00048-9) 26.00 

...  (869-022-00049-7) 23.00 


16  Parts: 

0-149 (869-022-00050-1) 6.50 

150^999 „ (869-022-00051-9) 18.00 

lOOO-End ^....  (869-022-00052-7) 25.00 

17  Parts: 

1-199 (869-022-00054-3)  .. 

200-239 (869-022-00055-1)  .. 

240-End  (869-022-00056-0)  .. 


20.00 
23.00 
30.00 

18  Parts: 

1-149  (869-022-00057-6) 16.00 

150-279 (669-022-00058-6) 19.00 

280-399 (869-022-00059-4) 13.00 

400-€nd (869-O22-00O60-8) ]]M 

19  Parts: 

1-199  (869-022-00061-6)  .. 

20O-£nd  (869-022-00062-4)  .. 


39.00 
12.00 

20  Parts: 

1-399 (669-022-00063-2) 2000 

400-499 (869-022-O0064-1) 34.00 

500-End  (869-022-00065-9) 31.00 

21  Parts: 

1-99  (869-022-00066-7) J6.00 

10O-169 „ (869-O22-00067-5) 21D0 

170-199 ,„ (869-022-00068-3) 21.00 

200-299 (869-022-00069-1) 7JD0 

300-499 ,....„ (869^)22-00070-5) 36.00 

500-599 (869-022-00071-3) 16.00 

600-799 — (869-022-00072-1) 8.50 

80O-1299 (869-022-00073-0) 22.00 

130O-End (869-022-00074-8) 13.00 

22  Partsr 

1-299  ......... (869-022-00075-6)  .. 

300-End (869-022-00076-4)  .. 


32.00 
23.00 


Jon.  I,  ?994 
Jon.  I,  1994 
Joa  1,  1994 
Jon.  1,1994 
Jon.  1,1994 

ion.  1, 1991 
Joa  1, 1994 
Joa  1. 1994 

Joa  1,  1994 
Joa  1,  1994 
Joa  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1, 1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apt.  1,  1994 
Api.  1,  1994 
Apr.  1,  1994 
Apt.  1,  1994 

Apr.  1,  1994 
Api.  1,  1994 


23  (869-019-00077-1) 21.00        Apr.  1,  1993 

24  Parts: 

0-199  (869-022-00078-1) 

20O-499 _ (669-022-00079-9) 

500-699 (869-022-00080-2) 

700-1699 „..  (869-022-00081-1) 


36.00 
38.00 
20.00 
39.00 
1700-End (869-022-00062-9) 17.00 

25 .„.  (869-022-00083-7) 32.00 

26  Parts: 

§§  1.0-1-1.60 (869-022-00084-5) 20.00 

§§  1.61-1.169 (869-022-00085-3) 33.00 

§§1.170-1.300 (869-022-00086-1) 24.00 

§§  1.301-1.400 (869-022-C0087-0) 17  00 

§§  1.401-1.440 (869-022-00088-8) 30.00 

§§1.441-1.500  (869-022-00089-6)  2200 

§§  1.501-1.640 (869-022-00090-0) 21.00 

§§  1.641-1.850 (869-022-00091-6) 24.00 

§§  1.851-1.907 (869-022-00092-6) 26.00 

§§  1.908-1.1000 (869-022-00093-4) 27.00 

§§  1.1001-1.1400  (869-022-00094-2) 24.00 

§§  1.1401-€nd  (869-022-00095-1) 32.00 

2-29 (669-022-00096-9) 24.00 

30-39 (869-022-00097-7) 18.00 

40-49  _....„„ (869-022-00098-4) 14,00 

50-299 (869-022-00099-3) 14.00 

300-499 (869-O22-O010O-1) 24.00 

500-599 (869-022^)0101-9) 6.00 


Apr.  1,  1994 
Apr.  I.  )994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
*Apr.  1,  1990 
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Ti:e 


Stock  Number 


Price 


600-End  „. _ (869-022-001 02-7) 8.00 


36.00 
13.00 


27 

1-199  (869-022-00103-5) 

200-€nd  (869-022-00104-3) 

28  Parts: 

1-42 (869-019-00105-1) 27X)0 

''  -end (869-019-00106-9)  21.00 

:  'Parts: 

&-99 

;XM99. : 

.  t>-«99 

900-1899 

1900-1910  (§§  1901.1  fo 

1910.999) 

1910  (§§19101000  to 

end) „ 

1911-1920  

1926 

1927-€nd 


(869-022-00107-8) 21.00 

(869-019-00108-5) 9.50 

(869-019-00109-3) 36.00 

(869-0)9-00110-7) 17X» 


(869-019-00112-3) 21.00 

(869-019-00113-1)......  22.00 

(669-022-00114-1) 33.00 

(669-019-00115-8) 36.00 


30  Parts: 

1-199  (669-019-00)16-6) 

200-699 — (869-019-00117-4) 

700-End  .„ (669-0)9-00))  8-2) 


27.00 
20.00 
27.00 


.(869-022-00119-1) 
. (869-019-00120-4) 


16.00 
29.00 


31  Parts: 

•0-199 

200-End  

32  Par*s:  **«* 

1-39,  Vol.  I .™'. 15.00 

1-39.  Vol.  n 19  (X) 

1-39,  Vol.  IH „ 18.00 


1-190  (869-0)9-00)2)-2) 

191-399 (869-0)9-00)22-1) 

400-629 (869-022-00)23-0) 

630-699 „ (869-022-00)24-6) 

700-799 (869-022-00125-6) 


800-End 

:  3  Parts: 

1-124  

125-199  ... 
200-End  .. 


30.00 
36.00 
26.00 
14.00 
21.00 


,  (869-022-00126-4) 2200 

(869-019-00127-1) 20.00 

(869-0)9-00)28-0) 25.00 

(669-022-00)29-9) 24.00 


34  Parts: 

1-299 (669-019-00)30-1) 27.00 

300-399 (869-019-00131-0) 20.00 

400-End  ™ (869-019-00132-8) 37.00 


35  „ (869-0)9-00)33-6) 

36  Parts: 

•1-199 (869-022-00134-5) 

200-End (869-019-00135-2) 

37 (869-019-00136-1) 

38  Parts: 

0-17 (869-019-00137-9) 

18-End  — (869-019-00138-7) 

39 (869-022-00139-6) . 


12.00 

15.00 
35.00 

20.00 

31.00 
30.00 

16.00 
40  Psfts* 

1-51  (869-019-00140-9) 39.00 

52 (869-019-00141-7) 37.00 

53-59  (869-0)9-00)42-5) 11.00 

60  „. (869-019-00143-3)  35.00 

61-80  „„ (869-019-00144-1) 29.00 

81-85  „ (869-019-00)45-0) 21.00 

86-99  (869-0)9-00)46-6) 39.00 


100-149 „ (869-0)9-00)47-6) 

150-189 (869-0)9-00)48-4) 

190-259 (869-019-00149-2) 

260-299 „ (869-019-00150-6) 

300-399 (869-022-00151-5) 

400-424 (869-019-00152-2) 

425-699 (869-019-00153-1) 

700-789 (869-019-00154-9) 


36.00 
24.00 
17.00 
39.00 
18.00 
27.00 
28.00 
26.00 


Revision  Date 

Apr.  1,  1994 


Apr.  1. 
Apr.  I, 

July). 
July  1. 

July  1. 
July  1. 
July  1. 
Jutyl. 


(869-019-00111-5) 31.00        July  1. 


July  1, 
July  1, 
July  1, 
July  1, 

July  1. 
July  1. 
July  1, 

July  1, 
July  1. 

2July  1. 

2July  1, 

2July  1, 
July  1, 
July  1, 
Julyl. 

sjuly  1, 
July  1, 
Julyl, 

July  1, 
July  1. 
July  I. 

July  I. 
Julyl. 
July  1. 

Julyl, 

July  1. 
Julyl, 

July  1. 

July  1. 
July  1. 

Julyl, 

July  I. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
July  1, 
Julyl. 
July  1, 
Julyl, 
Julyl. 
July  1, 
Julyl. 
Julyl. 


994 

994 

993 
993 

994 
993 
993 
993 

993 

993 
993 
994 
993 

993 
993 
993 

994 
993 

984 
984 
984 
993 
993 
994 
991 
994 
994 

993 
993 
994 

993 
993 
993 

993 

994 
993 

993 

993 
993 

994 


993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
994 
993 
993 
993 


Title 


Stock  Number 


Price 


790-End  (869-019-00155-7) 26.00 

41  Chapters: 

1. 1-1  fo  1-10 „.: i3i)o 

1.1-11  to  Appendix,  2  (2  Reserved) UJOO 

3-6 ujoo 

7  - „.  iJOO 

8 450 

9 13.00 

10-17 „ 9.50 

18.  Vol.  I,  Ports  1-5  _ 13  00 

18,  Vol.  II,  Ports  6-19 13  « 

18,  Vol.  III.  Poffs  20-52 13  00 

19-100  13.00 

1-100  „ (869-019-00156-5) 10.00 

101  _ (869-019-00)57-3) 30.00 

102-200 (869-022-00158-2) 15.00 

201-End  (869-019-00159-0) 12.00 

.42  Parts: 

1-399 (869-019-0016O-3) .. 

400-429 (669-019-00161-1)  .. 

430-End  (869-019-00162-0) .. 


43  Parts: 

1-999  (8^9-019-00163-6) 

1000-3999  (669-019-00164-6) 

4000-End (669-019-00165-4) 


24.00 
25.00 
36.00 

23.00 
32.00 
14.00 

44  ^669-019-00166-2) 27.00 

45  Parts: 

1-199  (869-019-00167-1) 22.00 

200-499 (869-019-00168-9) 15.00 

500-1 199 (869-019-00169-7) 30.00 

1200-End (869-019-00170-1) 22.00 

46  Parts: 

1-40  (669-019-00171-9) 18.00 

41-69  :.....:. (869-019-00172-7) 16.00 

70-89  „.. (669-019-00173-5) 8.50 

90-139 (869-019-00174-3) ._...  15.00 

140-155 ;. „  (869-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17.00 

166-199 (869-019-00177-8) 17.ro 

200-499 (869-O19-00178-6) 20.W 

500-End  (869-019-00179-4) 15.W 

47  Parts: 

0-19  (869-019-roi80-8) 2AJB0 

20-39  (669-019-00)61-6) 24.ro 

40-69  ..  (669-019-00182-4) 14.ro 

70-79  (869-019-roi83-2) 23.M 

80-End  (869-019-roi84-l) 26«) 

48  Chapters: 

1  (Ports  1-51)  (869-019-roi65-9) 36X)0 

1  (Ports  52-99)  (869-019-00)86-7) 23.ro 

2  (Ports  20)-251) (869-0 19-ro  167-5) ]6M 

2  (Ports  252-299) (869-019-00188-3) 12.M 

3-6 (869-019-roi89-l) 23.ro 

7-14  ♦. (669-019-00190-5) 31JJ0 

15-28  „ (869-019-M191-3) i\J0O 

29-End  (869-019-roi92-l) 17«) 

49  Parts: 

1-99 (869-0 19-ro  193-0) 23X)0 

100-177 (869-019-roi94-«) XJOO 

178-199 „ (869-0 19-ro  195-6) 20.ro 

200-399 (869-0 19-ro  196-4) 27.ro 

400-999 — (869-019-M197-2) 33.ro 

1000-1 199 (869-019-roi98-1) 18«) 

1200-End (669-019-roi99-9) 22.ro 

50  Parts: 

1-199  (869-019-00200-6) 20.ro 

200-599 (869-01 9-0020  M) 21.ro 

600-End  (869-019-00202-2) 22.ro 

CFR  Index  ond  Findings 
Aids (869-022-00053-5)  .. 


RevlskMi  Date 
July  1,  1993 

3Ju»y  1.  1984 
3July  1,  1984 
sjuty  1,  1964 
3July  1,  1984 
3July  1,  1984 
iJuly  1,  1984 
3Ju(y  1,  1984 

2  July  1.  1984 

3  July  1,  1984 
3July  1,  1984 
3  July  1,  1984 

July  1,  1993 
July  1,1993 
July  1,  1994 
July  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 


38X10   Jon.  1, 1994 


VI 


Federal  Register  /  Vol 


THI*  Stock  Number 

Comptete  1994  CFR  set 8^, 

Microtiche  CFR  Edition: 

Complete  set  {one-time  moifing) 1 

Conrtplete  set  (one-time  moiling) 1 

Complete  set  (one-time  moiling) 2i3, 

Subscription  (moiled  OS  issued) 244 

Individual  copies 


Pice 


•.00 


3 


.00 
00 
00 
00 
12.00 


UMI 


Revision  Date 
1994 

1991 
1992 
1993 
1994 
1994 


■  Becouse  Title  3  is  an  annual  compilation,  ttiis  volume  and  oH  p«evious  volumes 
should  be  retained  as  a  permanent  reference  source. 

'nie  July  1,  1985  edition  of  32  CFR  Parts  1-189  contoku  a  note  only  tor 
Parts  1-39  inclusive.  For  the  fun  text  of  the  Defense  Acquisition  l?egulations 
m  Ports  1-39,  consult  the  three  CFR  volumes  issued  as  olJuly  I,  1984.  containing 
those  parts. 

^The  July  1.  1985  edition  of  41  CFR  Chapters  1-1(X)  contains  a  note  only 
lor  Chapters  1  to  49  inclusive.  For  the  fun  text  at  procurement  regulations 
m  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  ol  July  1, 
1984  containing  those  chopters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
I,  1990  to  Mar.  31.  1994.  The  CFR  volume  issued  AprI  l.  1990,  should  be 
letoined. 

*f4o  omendnr^ents  to  this  volume  were  promulgated  Airmg  the  period  July 
),  1991  to  June  30,  1994.  The  CFR  volume  issued  July  1, 199),  should  be  retained. 

*No  omendments  to  this  volume  were  promulgated  during  the  period  January 
1.  1993  to  December  31.  1993.  The  CFR  volume  issued  Jonuory  1,  1993.  should 
be  letoiped. 
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Hazardous  waste: 
Municipal  solid  waste  landfill  facilities,  etc.;  corporate 
owners  and  operators;  financial  assurance 
mechanisms,  51523-51536 
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Superfund  program: 
Extremely  hazardous  substances  list;  pet4ions  denied, 
51816-51820 
NOTICES 
Agency  information  collection  activities  un|Ier  0MB 

review,  51598-51599 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions — 
Albemarle  Corp..  51597-51598 
Meetings: 

Science  Advisory  Board,  51596-51597 
Superfund:  response  and  remedial  actions,  im>po6ed 
settlements,  etc.: 
MIG/Dewane  Landfill,  IL,  51597 

Executive  Office  of  ttie  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  $tates 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act.  51668 
Federai  Aviation  Administration 

RULES 

Class  E  airspace,  51491 
NOTICES 

Airport  rates  and  charges;  policy  statement.  ^51836-51838 
Exemption  petitions;  summary  and  disposition;  correction. 
51655  ^ 

Federai  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

North  Carolina,  51518 
PROPOSED  RULES 
Practice  and  procedure: 

Informal  consplaints.  51538-51539 
Radio  stations;  table  of  assignments; 

Missouri,  51539-51540 

Termessee.  51540 

Federai  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings 

Dehnarva  Power  &  Light  Ca  et  al..  515^1-^1591 
Environmental  statements;  availability,  eta: 

Colorado  Springs,  CO.  51592 

Texas  Eastern  Transmission  Corp.  et  aL.  5  591-51582 
Natural  gas  certificate  filings: 

Natural  Gas  Pipeline  Co.  of  America  et  aL.  51592-51593 
Applications,  hearings,  determinations,  etc.: 

Algonquin  LNG.  Inc..  51583 

Canyon  Creek  Compression  Co.,  51583-51 184 

CNG  Transmission  Corp.,  51584 

Colorado  Intestate  Gas  Co..  51584 

East  Tennessee  Natural  Gas  Co..  51584-51^ 

Gasdel  Pipeline  System,  Inc.,  51585 

Iroquois  Gas  Transmission  System,  L.P.,  5;  585 

Mississippi  River  Transmission  Corp..  515  15-51586 

National  Fuel  Gas  Supply  Corp.,  51586 

Natural  Gas  Pipeline  Co.  of  America,  51581 1-51587 

NorAm  Gas  Transmission  Co..  51587 

Northwest  Pipeline  Corp..  51587 

Panhandle  Eastern  Pipe  Line  Co..  51587-5  588 

Southern  Natural  Gas  Co..  51588 

Stingray  PipeUne  Co.,  51588 

Trailblazer  Pipeline  Co.,  51588     ' 


Transcontinental  Gas  Pipe  Line  Corp..  51588-51589 

Trunkline  Gas  Co..  51589 

Williams  Natural  Gas  Co..  51589-51590 

Federai  HighiMay  Administration 

RULES 

Motor  carrier  safety  standards: 
Hazardous  materials  transportation;  highway  routine. 
51824-51834 
PROPOSED  RULES 

Motor  carrier  safety  standards; 
Parts  and  accessories  necessary  for  safe  c^pwation — 
Automatic  vehicle  identification  transponder.  51540- 
51545 

Federai  Maritime  Commisston 

NOTICES 

Agreements  filed,  etc..  51599 
Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  51668 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  51668-51669 

Federal  Transit  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Transit  assistance  programs;  apportionments  and 
allocations;  1995  FY.  51758-51792 
Grants  and  cooperative  agreements;  certifications  and 
assurances;  annual  list,  51794-51813 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Trinity  River,  CA;  fishery  restoration  and  maintenance. 
51607-51608 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Halofiiginone  hydrobromide,  51497-51498 

NOTICES 

Meetings: 
Advisory  committees,  panels,  etc..  51606-51607 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Connecticut 
NorMag  Inc.;  steel  electric  transformer  parts 
manufacturing  facility.  51558 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Aging  Administration 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Stewart  B.  JdcKinney  Homeless  Assistance  Amendments 
Act;  participant's  consent  to  information  release. 
51519-51521 

interior  Department 

See  Fish  and  Wildlife  Service 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  O^ice 

internal  Revenue  Service 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership.  51662-51663 
Taxable  substances,  imported: 

Phosphorous  trichloride,  etc.,  51663-51664 

international  Trade  Administration 

NOTICES 
Antidumping: 
Fresh  cut  roses  from — 

Colombia.  51554-51557 
Roller  chain,  other  than  bicycle,  from  — 

Japan.  51557-51558 
Uranium  from —  • 

Kazakhstan  et  al.,  51558 
Wheel  inserts  from — 
Taiwan,  51578-51579 
Antidumping  and  countervailing  duties: 
Administrative  protective  orders;  procedure  changes, 
51559-51557 
Harmonized  system  of  tariff  classification;  conversion  for 
anitdumping  and  countervailing  duty  proceedings: 
Textile  mill  products  from — 
'       Colombia,  51579-51580 

interstate  Commerce  Commission 

PROPOSED  RULES 
Practice  and  procedure: 
Nonhousehold  goods  motor  property  carriers — 
Application  procedures  and  corresponding  regulations; 
revisions,  51546-51552 
NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Eccles  &  Eastern  Railroad  Co.,  Inc.,  51610 

Justice  Department 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Missing  and  exploited  children's  program,  51750-51755 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  51610-51611 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  51607 


National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Life  and  Microgravity  Sciences  and  Applications 
Advisory  Committee.  51611 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinatitms,  51655-51659 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Nursing  Research,  51605 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

51606 
Research  Grants  Division  special  emphasis  panels. 

51605-51606 
Warren  Grant  Magnuson  Clinical  Center.  Scientific 
Counselors  Board,  51606 

National  L^tMr  Relations  Board 

NOTICES 
Meetings: 
Agency  Prodedure  Advisory  Committee.  51611 

National  Oceanic  and  Atmosptteric  Administration 

PROPOSED  RULES 

Marine  mammals: 
Taking  and  importing;  prohibition  during  any  tuna 
fishing  operation.  51552-51553 

National  Park  Service 

NOTICES 
Meetings: 

Jimmy  Carter  National  Historic  Site  Advisory 
Commission.  51608-51609 
National  Register  of  Historic  Places: 

Pending  nominations,  51609 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications. 

etc.,  51611-51612 
Environmental  statements;  availability,  etc.: 
Antarctic  program  activities.  51612 

National  Technical  Information  Service 

NOTICES 

Meetings: 
Advisory  Board.  51558-51559 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Naval  Reserve  Readiness  Center  et  al.,  WA,  51581 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  51669 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  51616-51640 

Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co.,  51613-51616 
Northeast  Nuclear  Energy  Co.,  51612-51613 
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Nuclear  WiMte  Tedmteai  Review  Boarcf 

NOTICES 

Themial  management  for  high-level  waste  depository; 
meeting,  51640 

Occupational  Safety  and  Health  Administ^on 

RULES 

Safety  and  health  standards,  etc.: 
Logging  operations,  51672-51748 


Office  of  United  State*  Trade  Representat^ 

See  Trade  Representative,  Office  of  United 


States 


Presidential  Documents 

PnOCLAMATIONS 

Special  observances: 
Crime  Preventim  Month  (Proc.  6733),  51^89-51490 

ADMINISTRATIVE  ORDERS 

China: 
Export-Import  Bank  loan  extension  to  Ch 


expansion  of  Ligang  power  station  in 


Province  (Presidential  Determination 
September  30. 1994),  51483 
Guatemala;  economic  assistance  (Presidentiki  Determination 

No.  94-55  of  September  30, 1994),  514^7 
Haiti: 
Economic  assistaiu»  (Presidential  Detwn^ation  Na  94- 
54  of  September  30,  1994),  51485 

Prospective  Payment  Assessment  Comm!^&;«)fi 

NOTICES 

Meetings.  51640-51641 

Put>lic  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration  _ 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  un{ler  OMB 
review.  51641 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  unjer  OMB 

review,  51643 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Stock  Exchange,  Inc..  51651-516  i2 

Philadelphia  Stock  Exchange,  Inc.,  51649  -51650 
Self-regulatory  organizations;  unlisted  tradii  ig  privileges: 

Boston  Stock  Exchange,  Inc.,  51650-5165| 

Chicago  Stock  Exchange.  Inc.,  51649 

Cincinnati  Stock  Exchange,  Inc.,  51649 

Philadelphia  Stock  Exchange,  Inc.,  51650 
Applications,  hearings,  determinations,  etc. 

First  ING  Life  Insurance  Co.  of  New  York  et  al..  51641- 
51643 

Standard  Bank  of  South  Africa,  Ltd.,  5164^-51645 

WSIS  Series  Trust  et  al.,  51645-51649 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc. 
Needham  Capital  SBIC.  L.P.,  51652 


na  for 
Jiangsu 
No.  94-53  6f 


Odyssey  Partners  SBIC,  L.P.,  51652 
Pacific  Northwest  Partners  SBIC,  L.P.,  51652 
Zero  Stage  Capital  V,  L.P.,  51652-51653        * 

State  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  51653 
Munitions  export  licenses  suspension: 
Lockheed  Aeronautical  Systems  Co.  et  al.,  51653-51654 

Sut>stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Knowledge  dissemination  conferences,  51606 

Surface  Mining  Reclanvation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamatton 
plan  submissions: 
Ohio,  51498-51500 

Textile  Agreements  implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  RepresentaCve,  Office  of  United  States 

NOTICES 

Trade  expansion  priorities;  report  to  Congress,  51664- 
51667 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

NOTICES 

Meetings: 
Debt  Management  Advisory  Committee,  51662 

United  States  Enrichment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  51669 
United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 

Painting  and  Illumination  in  Early  Renaissance  Florence. 
51664 
Meetings: 

Cuba  Broadcasting  Advisory  Board,  51664 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  51664 
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Presidential  Documents 


51483 


Presidential  Determination  No.  94-53  of  September  30,  1994 

Determination  Under  Section  2(b)(2)(D)  of  the  Export-Import 
Bank  Act  of  1945,  as  Amended:  People's  Republic  of  China 

Memorandum  for  the  Secretary  of  Stale 

Pursuant  to  section  2(b)(2)(D)  of  the  Export-Import  Bank  Act  of  1945  as 
amended,  I  determine  that  it  is  in  the  national  interest  for  the  Sport- 
Import  Bank  of  the  United  States  to  extend  a  loan  in  the  amount  of  apj^l- 
mately  $134,009,496  to  the  Peoples  Republic  of  China  in  conni  ion^^th 
the  purchase  of  US.  equipment  and  services  for  the  expansion  of  the  ^^02 
power  station  within  Jiangsu  Province.  ^'gang 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  publish  it  in  the  Federal  Register.  «-ongress 


UjlUs^fUOA  <rUMiCfc^;^ 


THE  WHITE  HOUSE, 
Washington,  September  30,  1994. 


Justification  for  a  National  Interest  Determination  for  the  Peonies 
Republic  of  China 

Pursuant  to  Section  2(b)(2)(D)  of  the  Export-Import  Bank  Act  of  1945    as 

^nnH^n'  V  ytJ^^i^^'^l^o  ^^^^  "  '^  '"  the- national  interest  for  the  Export- 
Import  Bank  ^f  the  United  States  (Eximbank)  to  extend  a  loan  in  the  amount 
.lnT?h"S,'^''^  $134,009  496  to  the  People's  Republic  of  China  in  connec- 
tion vvith  the  purchase  of  U.S.  equipment  and  services  for  the  expansion 
01  the  Ligang  power  station  within  Jiangsu  Province. 

This  Eximbank  loan  will  support  U.S.  exports  to  China  valued  at  approxi- 
mately $153  million.  Westinghouse  Electric  Corporation  has  been  awarded 
the  contract  to  supply  equipment  and  services  for  this  project. 

The  exports  financed  by  Eximbank  will  have  a  favorable  and  significant 
impact  on  income  and  employment  in  the  areas  where  the  U.S.  supplier 
IS  located  With  Eximbank  financing  support,  the  U.S.  supplier  won  the 
contrac  for  this  project  against  international  competition  from  suppliers 
m  the  United  Kingdom,  France,  Germany,  and  Italy. 

In  recent  years,  China  has  been  the  fastest  growing  Asian  market  for  US 
exports  Bei)ings  plans  to  increase  imports  necessary  to  modernize  its  indus- 
try   and    upgrade    infrastructure    hold    out    considerable    sales    potential 
Eximbank  financing  is  an  important  component  of  our  efforts  to  support' 
U.S.  exports  to  China.  Ff    ' 
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Presidential  Determination  No.  94-54  of  September  30,  1994 

Transfer  of  $4.6  MilUon  in  FY  94  Foreign  Military  Financing 
Funds  to  the  Economic  Support  Fund  for  Haiti 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in.  me  by  section  610(a)  of  the  Foreien 
Assistance  Act  of  1961.  as  amended  (the  "Act").  (22  U.S.C.  section  2261) 
Lr  ?!i-  ^^^^'i'^i^^^  it  is  necessary  for  the  purposes  of  the  Act  that 
$4.6  million  of  ftinds  made  available  for  section  23  of  the  Arms  Export 
Control  Act  for  fiscal  year  1994  for  cost  of  direct  loans,  be  transferred 
to.  and  consolidated  with,  funds  made  available  for  chapter  4  of  Part  II 
of  the  Act. 

I  hereby  authorize  the  use  in  the  fiscal  year  1995  of  the  aforesaid  S4  6 
million  m  the  funds  made  available  above  under  chapter  4  of  Part  II  of 
the  Act  to  provide  economic  assistance  to  Haiti. 

You  are  hereby  authorized  and  directed  to  report  this  determination  imme- 
diately to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal 
Register. 


iyjtUXiuaA<r^AMidk^AA 


IFR  DOC94-2S406 
Filed  10-7-94:  3:38  pml 
Billing  code  4710-10-M 


THE  WHITE  HOUSE. 
Washington,  September  30,  1994. 


19  94 


Editorial  note  For  the  President's  notice  continuing  the  eniei:8ency  with  Haiti  and  his  mcssajw 
D(K^!tSs  °"  "°*"*'  ^  ^^   '**^  "^  "^°  °^  '*'^  ^^'^y  Compilation  of  PnsidenZl 


UMI 
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Presidential  Determination  No.  94-55  of  September  30.  1994 

Transfer  of  $4.6  Million  in  FY  94  Foreign  Military  Financing 
Funds  to  the  Economic  Support  Fund  for  Assistance 
for  Guatemala  as  a  Peace  Fund 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  610(a)  of  the  Foreisn 
Assistance  Act  of  1961.  as  amended  (the  "Act")  (22  U.S.C.  section  2261) 
L  f  ?J,-  ^^^T'i*®]^^^  '\  '^  necessary  for  the  purposes  of  the  Act  that 
$4.6  million  of  funds  made  available  for  section  23  of  the  Arms  Export 
Control  Act.  be  transferred  to,  and  consolidated  with,  funds  made  available 
for  chapter  4.  Part  II  of  the  Act. 

I  hereby  authorize  the  use  of  the  aforesaid  $4.6  million  in  the  funds  made 
available  above  under  chapter  4  of  Part  II  of  the  Act  to  set  aside  a  Guatemala 
t'eace  hund  to  provide  economic  assistance  to  promote  peace  and  stabilitv 
in  Guatemala.  ^ 

You  are  hereby  authorized  and  directed  to  report  this  determination  imme- 
diately to  the  Congress. 

This  determination  shall  be  published  in  the  Federal  Register. 


lysj^uXiuoA  <rto^iucfc^x/^ 


(FR  DOC-94-2S40S 
Filed  10-7-94:  3:39  pmj' 
Billing  code  4710-10-M 


THE  WHITE  HOUSE. 
Washington.  September  30.  1994. 


1994 
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Proclamation  6733  of  October  5,  1994 
Crime  Prevention  Month,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Finding  solutions  to  the  problems  of  crime  and  violence  must  be  a  ton 
pnonty  for  our  Nation.  Parents  should  not  be  afraid  to  let  their  children 
walk  to  school  alone.  Children  should  never  hesitate  to  play  in  neighborhood 
playgrounds.  No  longer  should  innocent  Americans  of  all  ages  find  their 
lives  forever  changed  by  crime.  Americans  have  endured  enough. 

Our  Nation  made  a  major  leap  forward  in  the  effort  to  find  lasting  solutions 
when  signed  into  law  the  long-awaited  crime  bill— the  toughest,  smartest 
Federal  attack  on  crime  in  our  ttstory.  The  Violent  Crime  Control  and 
Law  Enforcement  Act  is  the  first  major  Federal  anti-crime  legislation  enacted 
in  6  years.  It  authorizes  more  than  $5  billion  in  Federal  assistance  over 
tiie  next  6  years  to  help  States  and  communities  implement  a  broad  range 
ot  new  crime  and  drug  abuse  prevention  programs. 

Prevention  is  the  first,  critical  step  in  my  Administration's  three-pronged 
strategy  for  cnme  control.  Accompanied  by  stringent  law  enforcement  and 
by  certain,  appropriate  punishment,  prevention  is  one  of  our  Nation's  most 
effective  weapons  against  crime,  violence,  and  the  spread  of  illicit  drugs 
Across  the  country,  people  are  already  working  to  bring  about  posithre 
change  in  their  communities.  They  are  establishing  neighborhood  watches 
and  citizen  patrols.  They  are  working  with  law  enforcement  officers  to 
close  down  drug  houses.  They  are  cleaning  up  playgrounds  and  parks  and 
creating  drug-free  school  zones.  They  are  taking  back  their  streets  from 
all  those  who  would  seek  to  cause  harm. 

The  National  Citizens'  Crime  Prevention  Campaign— sponsored  by  the  U  S 
Department  of  JusUce.  the  Advertising  Council,  the  Crime  Prevention  Coali^ 
tion.  and  the  National  Crime  Prevention  Council— is  also  working  to  help 
implement  crime  prevention  efforts  in  American  urban,  suburban,  and  rural 
areas  and  on  U.S.  military  bases  worldwide.  The  Crime  Prevention  Coalition 
sponsors  Crime  Prevention  Month  each  October  to  emphasize  the  importance 
of  personal  involvement  and  to  promote  community-police  partnerships  for 
crime  control.  Crime  Prevention  Month  challenges  every  American  to  take 
individual  and  collective  action  to  prevent  crime.  It  teaches  us  that  working 
together,  we  can  make  a  difference. 

The  Congress,  by  House  Joint  Resolution  363.  has  designated  October  1994 
as  "Crime  Prevention  Month"  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  month. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  1994  as  Crime  Prevention  Month. 
I  encourage  residents  in  communities  throughout  the  Nation  to  observe 
this  month  with  appropriate  programs,  ceremonies,  and  activities. 
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WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
ober,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
the  Independence  of  the  United  States  of  America  the  two  hundred 
1  nineteenth. 
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This  section  of  \he  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  ol 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  93-ACE-07] 

Revision  of  Class  E  Airspace;  Harper 
MuniclfMl  Airport,  KS/ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  modifies  the  Class 
E  airspace  at  the  Harper  Municipal 
Airport,  Harper,  Kansas.  Prior  to  the 
Airspace  Reclassification,  the  Class  E 
airspace  for  Harper,  Kansas,  was 
designed  to  exclude  that  airspace  east  of 
98  degrees  longitude.  However,  during 
Airspace  Reclassification,  the  excluded 
area,  including  the  Bob  Park  Airport 
(private),  was  inadvertently  omitted. 
The  intended  effect  of  this  action  is  to 
exclude  the  Class  E  airspace  east  of  98 
degrees  longitude  above  the  Bob  Park 
Airport  (private)  located  northeast  of 
Harper,  Kansas  The  area  will  be 
depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
in  the  area. 

EFFECTIVE  DATE:  0901  u.t.c.  December  8. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  J.  Randolph,  Airspace 
Technician,  System  Management 
Branch,  ACE-530c.  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
number  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  7. 1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at 
the  Harper  Municipal  Airport.  Harper. 
Kansas  (59  FR  4612). 
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Prior  to  Airspace  Reclassification,  the 
Class  E  airspace  area  for  Harper,  Kansas 
excluded  that  airspace  east  of  98  degrees 
longitude.  During  Airspace 
Reclassification,  this  excluded  area  was 
inadvertently  omitted.  The  NPRM 
proposed  to  exclude  that  airspace 
"north  of  Hwy  160  and  east  of  longitude 
98  OO'OO"  W.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
One  commenter  objected  to  the  proposal 
because  it  did  not  exclude  all  the 
airspace  east  of  98  degrees  longitude. 
The  inclusion  of  the  airspace  "north  of 
Hwy  160"  within  the  excluded  area  was 
in  error.  This  amendment  corrects  that 
error  in  the  NPRM  by  deleting  the  Class 
E  airspace  east  of  98  degrees  longitude, 
which  was  inadvertently  omitted  in  the 
airspace  reclassincation.  It  has  been 
determined  this  exclusion  will  not 
compromise  safety  to  aircraft  arriving  or 
departing  the  Haiper,  Kansas,  Municipal 
Airport.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  above  ground 
level  are  published  in  paragraph  6005  of 
FAA  Order  7400.9B,  dated  July  18, 
1994,  and  effective  September  16  1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
Harper,  Kansas,  by  excluding  the  Class 
E  airspace  east  of  98  degrees  longitude 
above  the  Bob  Park  airport  (private) 
located  northeast  of  Haiper,  Kansas. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wrill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

l.The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.98.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Pamgimph  6005    Oass  E  airspace  anas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 


ACE  KS  E5  Harper,  KS  (Revised] 

Harper  Municipal  Airport,  KS 
(lat.  3ri6'41"  N,  long.  98*02'37"  W) 

That  airspace  extending  upward  &oni  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Harper  Municipal  Airport,  excluding  thai 
airspace  east  of  longitude  98''00'00"  W. 


Issued  in  Kansas  City.  Missouri,  on 
September  7. 1994. 

DonaM  F.  Hensiey, 

Acting  Manager.  Air  Traffic  Division.  Central 
Region. 

(FR  Doc.  94-24696  Filed  10-11-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

10CFR  Parts  19. 112, 113. 118. 125. 
146  and  178 

n'J>-94-«i] 

RtN  1515-AB57 

Authorization  of  Bonded  Carriers  to 
Transport  Cargo  Witttin  Port  Limits 
Without  Obtaining  Cartman's  License 

AOENGY:  Customs  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  allow  bonded 
carriers  to  transport  merchandise  within 
port  limits  without  having  to  obtain  a 
cartman's  license.  It  also  amends  the 
regulations  to  allow  the  operators  of 
foreign  trade  zones,  container  station 
and  centralized  examination  stations 
and  the  proprietors  of  bonded 
warehouses  to  transport  merchandise 
from  within  the  district  to  their 
respective  facilities.  These  amendments 
will  result  in  savings  of  time  and  money 
for  both  the  trade  and  Customs. 
EFFECTIVE  DATE:  November  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernie  Cunningham,  Office  of  Cargo 
Enforcement  and  Facilitation,  OfBce  of 
Inspection  and  Control,  at  202-927- 
0510. 

SUPPLEMENTARY  INFORMATION: 

Background 

Customs  requires  that  the  carriage  of 
imported  merchandise,  for  which  duty 
has  not  yet  been  paid,  only  be 
accomplished  by  certain  bonded 
carriers.  A  cartman  is  one  who 
undertakes  to  transport  goods  or 
merchandise  within  the  limits  of  a  port. 
A  lighterman  is  one  who  transports 
goods  or  merchandise  on  a  barge,  scow, 
or  other  small  vessel  to  or  from  a  vessel 
within  the  port  or  from  place  to  place 
within  a  port.  The  regulations  regarding 
cartage  and  lighterage  of  merchandise 
are  set  forth  in  Part  125  of  the  Customs 
Regulations  (19  CFR  Part  125).  The     . 
regulations  regarding  the  bonding  of 
carriers  which  receive  merchandise  for 
transportation  in  bond,  and  the 
licensing  of  cartmen  and  lightermen  are 
set  forth  in  Part  112  of  the  Customs 
Regulations  (19  CFR  Part  112). 

Currently,  pursuant  to  §§  112.2(b)  and 
112.21,  Customs  Regulations,  Customs 
requires  a  bond  and  a  license  to  transact 
business  as  a  cartman  or  a  lighterman 
for  the  cartage  or  lighterage  of 
merchandise  entered  for  warehouse, 
designated  for  examination,  taken  to 


c  ontainer  stations,  or  taken  into  custody 
9s  unclaimed. 

On  October  29, 1992,  Customs 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (57  FR  49049)  proposing  to 
donsider  within  port  transfers  by 
c  utmen  and  lightermen  like  other  in* 
t  ond  movements  and  to  allow  bonded 
c  arriers,  in  most  instances,  to  carry  in- 
1  ond  cargo  within  a  port  without 
requiring  them  to  obtain  cartman  or 
lighterman  licenses. 

According  to  the  document,  it  was 
proposed  that  cartage  and  lighterage  of 
i^erchandise  designated  for 
examination,  taken  to  container  stations, 
taken  into  custody  as  unclaimed  or 
'estined  for  admission  to  a  foreign  trade 
ne  either  may  be  done  under  the  bond 
f  a  licensed  cartman  or  lighterman,  or 
~  approved  by  the  district  director, 

der  the  bond  of  a  foreign  trade  zone 
iperator,  container  station  operator, 
ntralized  examination  station 
(^perator,  or  a  bonded  carrier.  However, 
license  would  still  be  necessary  to 
ibtain  to  carry  in-bond  merchandise 
ithin  a  port  for  the  cartage  of 
erchandise  entered  for  warehouse;  the 
son  for  this  exception  was  that  19 
JS.C.  1565  contained  a  statutory 
jmrement  that  a  cartman  be  licensed 
r  cartage  of  merchandise  entered  for 
arehouse.  Customs  issued  the  proposal 
because  it  believes  that  the  elimination 
( f  the  license  requirement  will  save 
( lustoms  and  the  trade  time  and  money. 

i  tatutory  Change  Since  Proposal 

On  December  8. 1993.  the  President 
i'gned  the  North  American  Free  Trade 
i  kgreement  Implementation  Act  (Pub.  L. 

03-182, 107  Stat.  2057).  Sectioa666  of 
'  'itle  VI  (Customs  Modernization) 
( mended  19  U.S.C  1565  to  allow  the 
^  artage  of  merchandise  entered  for 
\  /arehouse  by  bonded  carriers  as  well  as 
I  y  licensed  cartmen.  Accordingly,  the 
:  tatement  in  the  proposal  that  a  license 

;  required  to  transact  business  as  a 
4  artman  and  lighterman  for  the  cartage 
<  r  lighterage  of  merchandise  entered  for 
1  krarehouse  is  no  longer  consistent  with 
I  le  statute.  The  statutory  impediment  to 
I  llowing  the  cartage  of  merchandise 
I  ntered  for  warehouse  by  bonded 
( arriers  that  existed  at  the  time  the 

troposal  was  published  no  longer 

xists. 

I  Lnaljrsis  of  Comments 

A  total  of  19  entities  responded  to  the 
troposal.  Generally,  each  respondent 
upported  the  proposal  and  stated  that, 
f  adopted,  the  proposal  would 
I  iliminate  unnecessary  and  redundant 
taperwork  for  both  Customs  and  the 
rade,  would  expedite  the  movement  of 


cargo  within  port  limits,  and  would  be 
a  positive  step  in  simplifying  Customs 
procedures.  Of  the  19  commenters, 
seven  fully  supported  the  measure.  The 
remaining  commenters,  although 
generally  supportive  of  the  purpose  of 
the  proposed  amendments,  suggested 
some  changes.  Some  sought  clarification 
regarding  the  types  of  cartage  authorized 
to  be  performed  by  the  operators  of 
foreign  trade  zones,  centralized 
examination  stations  and  container 
stations.  Specific  comments  requesting 
changes  and  clarifications  and  Customs 
responses  are  set  forth  below. 

Comment:  Seven  commenters 
requested  that  the  measure  be  expanded 
to  include  transfers  between  foreign 
trade  zones  and  subzones,  whether 
within  or  adjacent  to  the  same  port  of 
entry. 

Response:  The  regulations  currently 
provide  that  cargo  movements  carried 
out  outside  the  port  limits  but  v\rithin 
the  district  boundaries  may  be 
accomplished  by  a  bonded  carrier.  This 
applies  to  transfers  between  foreign 
trade  zones  and  subzones.  The  final 
regulation  set  forth  in  this  document 
provides  that  cargo  destined  for  a 
foreign  trade  zone  or  subzone  may  be 
picked  up  within  the  district  by  the 
operator  of  the  foreign  trade  zone  or 
subzone  to  which  it  is  going.  This  is 
s(>ecified  by  the  new  language  for 
§  112.2(b). 

Comment:  One  commenter  requested 
a  more  liberal  wording  of  the  proposed 
language  for  19  CFR  112.2.  The  language 
for  19  CFR  112.2  reads,  in  part:  "Cartage 

*  •  •  may  be  done  under  the  bond  of 
a  cartman,  *  *  *  or,  if  approved  by  the 
district  director,  a  bonded  carrier 

*  •  *."  The  commenter  felt  that  the 
proposed  language  would  still  require 
companies  with  extensive  route  systems 
to  submit  an  application  of  some  sort  in 
every  Customs  district  where  they 
anticipate  performing  the  cartman 
function. 

Response:  In  the  future,  approval  of 
the  bond  of  a  bonded  carrier  by  the 
district  director  would  indicate 
approval  by  Customs  for  the  bonded 
carrier  to  engage  in  cartage.  The  rule 
would  permit  bonded  carriers  to  transfer 
merchandise  within  port  limits  without 
the  need  for  an  application  or  a  cartman 
or  lighterman  license;  therefore,  there  is 
no  need  to  further  amend  or  adopt  a 
more  liberal  wording  of  the  proposed 
language  in  19  CFR  112.2. 

Comment:  Three  commenters 
requested  that  19  U.S.C.  1565  be 
amended  to  eliminate  the  requirement 
for  cartmen  licenses  for  cargo 
movements  into  bonded  warehouses. 
They  suggested  that  such  an  amendment 
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could  be  accomplished  through  the 
Customs  Modernization  Act. 

Response:  As  noted  previously  in  this 
document,  section  666  of  Title  VI 
(Customs  Modernization)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
amends  19  U.S.C  1565  to  eliminate  the 
requirement  for  a  cartman'?  license  for 
cargo  movements  into  bonded 
v/arehouses.  Any  carrier  designated  as  a 
carrier  of  bonded  merchandise  may  cart 
merchandise  destined  for  entry  into  a 
bonded  warehouse.  The  final  regulation 
has  been  amended  to  reflect  the 
statutory  amendment. 

Comment:  One  commenter  suggested 
that  Customs  clarify  whether  a  foreign 
trade  zone  operator  is  only  entitled  to 
engage  in  cartage  for  a  foreign  trade 
zone,  a  container  station  operator  only 
for  a  container  station,  a  centralized 
examination  station  (CES)  operator  only 
for  a  CES,  and  a  bonded  warehouse 
proprietor  only  for  a  bonded  warehouse. 
while  a  licensed  cartman  or  bonded 
carrier  would  be  entitled  to  engage  in 
cartage  for  any  of  those  facilities,  and 
whether  district  directors  would  be 
allowed  some  discretion  in  this  matter. 

Response:  Customs  agrees  that  the 
best  policy  is  that  a  foreign  trade  zone 
operator  would  be  limited  to  the 
transportation  of  merchandise  to  his 
foreign  trade  zone,  a  container  station 
operator  to  his  container  station,  a  CES 
operator  to  his  CES,  and  a  bonded 
warehouse  proprietor  to  his  bonded 
warehouse.  A  licensed  cartman  or  a 
bonded  carrier  would  be  entitled  to 
engage  in  transporting  merchandise  for 
any  of  those  facilities,  the  cartman 
within  the  port  limits  and  the  carrier 
within  the  district  boundaries.  Language 
to  this  effect  has  been  inserted  in  the 
new  §  112.2(b).  Once  a  district  director 
has  approved  the  respective  entity's 
bond,  that  entity  may  engage  in 
transporting  merchandise  as  provided 
for  in  these  regulations. 

Comment: Tne  commenter  suggests 
that  the  conditions  of  the  custodial  bond 
in  19  CFR  113.63  and  the  foreign  trade 
zone  operators  bond  in  19  CFR  113.73 
should  be  revised  to  conform  with  the 
proposed  change  in  19  CFR  112.2(b). 
Response:  Section  113.63,  Customs 
Regulations,  has  been  altered  slightly  to 
conform  with  the  changes.  Regarding 
the  foreign  trade  zone  operator's  bond. 
Customs  agrees  that  the  current  foreign 
trade  zone  operator's  bond  is  inadequate 
to  secure  the  operator's  performance 
with  respect  to  movement  of  goods  from 
one  zone  to  another.  Changes  have  been 
made  to  19  CFR  113.73  in  the  final  rule. 

Comment:  A  commenter  suggesteid 
that  conforming  changes  referring  to 
bonded  carriers  under  19  CFR  112.2(b) 


should  be  added  to  19  CFR  125.11  (a) 
and  (b). 

Response:  Conforming  changes  have 
been  made  in  the  final  rule. 

Comment:  One  commenter  suggested 
that  the  procedures  in  part  125  seem  to 
refer  principally  to  cartmen.  lightermen 
and.  as  proposed  in  the  NPRM.  bonded 
carriers.  He  suggests  that  procedures 
pertaining  to  bonded  warehouse 
proprietors  and  to  operators  of  container 
stations,  centralized  examination 
stations,  and  foreign  trade  zones  should 
be  made  clear  in  the  final  rule. 

Response:  Customs  agrees  that 
procedures  pertaining  to  cartage  and 
lighterage  by  bonded  warehouse 
proprietors  and  operators  of  container 
stations,  centralized  examination 
stations  and  foreign  trade  zones  should 
be  included  within  part  125.  Part  125  is 
amended  accordingly. 

Comment:  One  commenter  observed 
that  both  bonded  warehouses  and 
foreign  trade  zones  are  facilities  with 
specific  boundaries.  He  suggested  that 
Customs  make  clear  whether  receipt  of 
merchandise  by  bonded  warehouse 
proprietors  for  the  purpose  of  cartage 
constitutes  receipt  into  a  bonded 
warehouse  and  whether  receipt  of 
merchandise  by  a  foreign  trade  zone 
operator  for  the  purpose  of  cartage 
constitutes  receipt  into  an  activated 
foreign  trade  zone  area  and  the 
conferring  of  foreign  trade  zone  status. 

Response:  Receipt  of  merchandise  for 
cartage  purposes  to  a  bonded  warehouse 
by  its  proprietor  or  to  a  foreign  trade 
zone  by  its  operator  constitutes  receipt 
into  the  bonded  warehouse  or 
admission  into  the  foreign  trade  zone. 
Customs  approval  of  such  transfers  will 
continue  to  be  accomplished  through 
existing  local  procedures. 

ConciusioQ 

After  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter,  it  has  been  determined 
that  the  proposed  amendments, 
modified  as  discussed  above,  should  be 
adopted.  The  final  regulation  will  allow 
the  cartage  and  lighterage  of 
merchandise  for  all  purposes  by  bonded 
carriers  without  the  necessity  of 
obtaining  a  cartage  license.  It  will  also 
allow  bonded  warehouse  proprietors, 
foreign  trade  zone  operators,  container 
station  operators  and  centralized 
examination  station  operators  to  engage 
in  Umited  cartage  and  lighterage  under 
their  respective  bonds  and  to  transport 
merchandise  to  their  respective  facilities 
fit)m  anywhere  in  the  district  in  which 
their  facility  is  located. 


Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.)  and  based  upon  the  information 
set  forth  above,  it  is  certified  that  the 
regulations  vdll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  The 
regulations  eliminate  duplicative  or 
otherwise  unnecessary  paperwork 
requirements  and  thus  reduce  the 
regulatory  burden.  Accordingly,  the 
regulations  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  these  final 
regulations  have  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h))  under  control  number 
1515-0193.  The  estimated  average 
annual  burden  associated  with  this 
collection  is  .1666  hour  per  respondent 
and  1  hour  per  recordkeeper.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  and  suggestions  for  reducing 
this  burden  should  be  directed  to  the  U. 
S.  Customs  Service,  Paperwork 
Management  Branch,  Room  6316. 1301 
Constitution  \venue  NW..  Washington. 
DC  20229.  or  the  Office  of  Management 
and  Budget.  Attention:  Desk  Officer  for 
the  Department  of  the  Treasury.  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  D.  C  20503. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L  Johnson,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  19 

Customs  duties  and  inspection. 
Exports.  Freight.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Warehouses,  Wheat. 

19  CFR  Part  112  \ 

Administrative  practice  and  j 

procedure,  Canada,  Common  carriers. 
Customs  duties  and  inspection.  Exports. 
Freight,  Harbors,  Mexico,  Reporting  and 
recordkeeping  requirements.  Surety 
bond. 
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19  CFR  Part  113 

Common  carriers,  Customs  duties  and 
inspection,  Exports,  Freight, 
Laboratories,  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

19  CFR  Part  118 

Customs  duties  and  inspection, 
Centralized  examination  stations. 
Imports. 

19  CFR  Part  125 

Customs  duties  and  inspection, 
Freight,  Government  contracts.  Harbors, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  146 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection,  Exports,  Foreign  trade 
zones.  Penalties,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  parts  19, 112, 113, 118, 125, 
146  and  178  of  the  Customs  Regulations 
(19  CFR  parts  19, 112, 113, 118,  125, 
146  and  178)  are  amended  as  set  forth 
below. 

PART  19-CUSTOMS  WAREHOUSES, 
CONTAINER  STATIONS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  authority  citation  for 
part  19  is  revised  and  the  specific 
authority  citations  for  §  19.6  and  §  19.44 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C  66, 1202 
(General  Note  17,  Hannonized  Tariff 
Schedule  of  the  United  States),  1624. 

•  •        •        •   -     * 

Section  19.6  also  issued  under  19  U.S.C 
1555. 

•  •         •         *         • 

Section  19.44  also  issued  under  19  U.S.C 
1448. 


2.  Section  19.6(a)(1)  is  amended  by 
revising  the  third  sentence  and  by 
adding  a  new  sentence  at  the  end  to 
read  as  follows: 

$19.6    Deposits,  withdrawals,  blanket 
pennlts  to  withdraw  and  sealing 
requirwnents. 

(a)(1)  Deposit  in  warehouse.  •  *  * 
When  merchandise  is  deposited  in  a 
proprietor's  warehouse  or  is  accepted 
and  receipted  for  by  a  proprietor  or  his 
agent  for  transport  to  the  proprietor's 


warehouse,  the  proprietor  will  be 
responsible  for  the  quantity  and  " 
condition  of  merchandise  reflected  on 
entry  documentation  adjusted  by  (i)  any 
allowance  made  under  part  158, 
subparts  A  and  B,  of  this  chapter  by  the 
district  director,  and  (ii)  any 
discrepancy  report  made  jointly  on  the 
appropriate  cartage  documents  as  set 
forth  in  §  125.31  of  this  chapter  by  the 
warehouse  proprietor  and  the  bonded 
[:arrier  or  licensed  cartman  or 
ftighterman  delivering  the  goods  to  the 
iwarehouse,  or  an  independent  weigher, 
jauger,  measurer,  and  signed  by  an 
luthorized  representative  of  the  above 
within  15  calendar  days  after  deposit. 

*  *  *  If  the  proprietor  of  the  bonded 
warehouse  transports  the  goods  to  the 
warehouse,  no  discrepancy  report  shall 
ye  necessary. 

•  •        •        •        • 

3.  The  first  sentence  of  §  19.12(a)(1)  is 
revised  to  read  as  follows: 

1 19.12   Warehouse  recordkeeping,  storage 
and  seeurtty  requirements. 

(a)  •  •  ' 

(1)  Record  transactions.  All 
nerchandise  collected  by  a  proprietor  or 
lis  agent  for  transport  to  his  warehouse 
shall  be  receipted.  All  such 
merchandise  and  all  merchandise 
entered,  manipulated,  manufactured, 
tmelted,  refined  or  removed  from  the 
)onded  warehouse  shall  be  recorded  in 
the  warehouse  proprietor's  accounting 
and  inventory  records  by  bond  lot 
number.  *  *  * 


4.  Section  19.44  is  amended  by 
adding  a  new  paragraph  (g)  which  reads 
as  follows: 

» .^.44   Carrier  responsibility. 

•        •        *        • 

(g)  If  a  container  station  operator 
chooses  to  collect  merchandise  from 
within  the  boundaries  of  the  district  in 
which  the  container  station  is  located 
and  transport  the  merchandise  to  his 
container  station,  the  container  station 
operator  must  formally  receipt  for  the 
merchandise  at  the  time  of  collection, 
and  he  becomes  liable  under  his  bond 
for  proper  safekeeping  of  the 
merchandise  at  that  time. 

PART  112-CARRIERS,  CARTMEN. 
AND  LIGHTERMEN 

1.  The  general  authority  citation  for 
part  112  continues  to  read  as  follows: 

Authority:  19  U.S.C  66, 1551, 1565, 1623, 
1624. 

2.  The  first  sentence  of  §  112.0  is 
revised  to  read  as  follows: 


f  112.0   Scope. 

This  part  sets  forth  regulations 
providing  for  the  bonding  of  carriers 
which  will  receive  merchandise  for 
transportation  in  bond,  the  licensing  of 
cartmen  and  lightermen,  and  the 
procedures  for  applying  for  such  bonds 
and  licenses.  •  *  ,* 

3.  Section  112.2(b)  is  revised  to  read 
as  follows: 

S 112J2    Bond  or  license  required. 

•       *       •        •        • 

(b)  Cartmen  and  lightermen. — (1) 
Necessity  for  bond.  A  bond,  as  provided 
for  in  this  part,  is  reqtiired  to  transact 
business  as  a  cartman  or  lighterman. 
The  cartage  or  lighterage  ofmeichandise 
designated  for  examination,  entered  for 
warehouse,  taken  to  container  stations 
or  centralized  examination  stations, 
taken  into  custody  as  unclaimed  or 
destined  for  admission  to  a  foreign  trade 
zone  may  be  done  under  the  bond  of  a 
cartman  or  lighterman  who  is  licensed 
pursuant  to  the  provisions  of  this  part 
or  that  of  a  bonded  carrier,  as  provided 
for  in  paragraph  (a)  of  this  section. 
Foreign  trade  zone  operators,  bonded 
warehouse  proprietors,  container  station 
operators  and  centralized  examination 
station  operators  may  engage  in  limited 
cartage  or  lighterage  under  their 
respective  bonds.  A  foreign  trade  zone 
operator  may  engage  in  cartage  or 
lighterage  under  his  bond  only  for 
merchandise  destined  for  his  foreign 
trade  zone  and  may  also  transport 
merchandise  to  his  zone  from  anywhere 
within  the  district  boimdaries  where  the 
foreign  trade  zone  is  located.  A  bonded 
warehouse  proprietor  may  engage  in 
cartage  or  lighterage  under  his  bond 
only  for  merchandise  destined  for  his 
bonded  warehouse  and  may  also 
transport  merchandise  to  his  warehouse 
from  anywhere  within  the  district 
boundaries  where  the  bonded 
warehouse  is  located.  A  container 
station  operator  may  engage  in  cartage 
or  lighterage  under  his  bond  only  for 
merdiandise  destined  for  his  container 
station  and  may  also  transport 
merchandise  to  his  container  station 
from  anywhere  within  the  district 
boundaries  where  the  container  station 
is  located.  A  centralized  examination 
station  operator  may  engage  in  cartage 
or  lighterage  under  his  bond  only  for 
merchandise  destined  for  his 
centralized  examination  station  and 
may  also  transport  merchandise  to  his 
centralized  examination  station  from 
anywhere  within  the  district  boimdaries 
where  the  centralized  examination 
station  is  located. 

(2)  Necessity  for  license.  A  license,  as 
provided  for  in  this  part,  is  required  to 
transact  business  as  a  cartman  or 
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lighterman  for  the  cartage  or  lighterage 
of  merchandise.  Bonded  carriers  may 
engage  in  cartage  and  lighterage  under 
their  b(mds  witiiout  obtaining  a  license. 
Foreign  trade  zone  operators,  bonded 
warehouse  proprietors,  container  station 
operators  and  centraliml  examination 
station  operators  may  engage,  under 
their  bonds,  in  the  limited  cartage  and 
lighterage  and  other  transportation 
described  in  this  paragraph  without 
obtaining  a  license. 

4.  SecUon  112.21  is  revised  to  read  as 
follows: 

§112.21    Ucense  required. 

A  customhouse  cartage  or  lighterage 
license  issued  by  the  district  director  in 
accordance  with  this  part  or  specific 
authorization  of  the  Commissioner  of 
Customs  shall  be  required  to  perform 
Customs  cartage  or  lighterage,  except  as 
provided  in  §§  18.3  and  125.12  of  this 
chapter  or,  as  provided  in  §  112.2(b). 
when  such  merchandise  is  to  be 
transported  under  the  bond  of  the 
foreign  trade  zone  operator,  bonded 
warehouse  proprietor,  centralized 
examination  station  operator,  container 
statitm  operator,  or  a  bonded  carrier. 

5.  Section  112.25  is  revised  to  read  as 
follows: 

§112.25    Bonded  carriers. 

A  carrier  or  fieight  forwarder  who  has 
filed  a  bond  on  Customs  Form  301 
containing  the  bond  conditions  set  forth 
in  §  113.63  of  this  chapter  may  transport 
merchandise  within  a  port  for  which  the 
bond  provides  coverage. 

PART  1ia-CUST0MS  BONDS 

1.  The  general  authority  citation  for 
part  113  continues  to  read  as  follows: 

Authority:  19  U.S.C  66, 1623, 1624. 

2.  Section  113.63(a)(1)  is  revised  to 
read  as  follows: 

§113.63    Basic  custodial  bond  conditions. 

•  •        *        •        « 

(a)  Receipt  of  merchandise.  The 
principal  agrees: 

(1)  To  operate  as  a  custodian  of  any 
bonded  merchandise  received, 
including  merchandise  collected  for 
transport  to  his  facility,  and  to  comply 
with  all  regulations  regarding  the 
receipt,  carriage,  safekeeping,  and 
disposition  of  such  merchandise; 

•  *        •        •        • 

3.  Section  113.73(a)(1)  is  revised  to 
read  as  follows: 


(1)  The  law  and  Customs  Regulations 
relating  to  the  receipt  (including 
merchandise  received  and  receipted  for 
transport  to  his  zone),  admission,  status, 
handling,  transfer,  and  removal  of 
merchandise  from  the  foreign  trade  zone 
or  subzone,  and 


3.  Section  125.1  is  revised  to  read  as 
follows: 


§113.73    Foreign  trade  zone  operator 
condlttons. 


(a)  Receipt,  Handling,  and  Disposition 
of  Merchandise.  The  principal  agrees  to 
comply  with: 


PART  118-CENTRALIZED 
EXAMINATION  STATIONS 

1.  The  general  authority  citation  for 
part  118  continues  to  read  as  follows: 

Authority:  19  U.S.C  66. 1499. 1623, 1624. 

2.  Section  118.4  is  amended  by 
revising  paragraph  (g)  and  by  adding  a 
new  paragraph  (1)  to  read  as  follows: 

§118.4    Responslbitltles  of  a  CES  operator. 

•  •        •        •        • 

(g)  Maintain  a  Customs  custodial 
bond  in  an  amount  set  by  the  district 
director.  The  bond  will  include  liability 
for  transporting  merchandise  to  the  CES 
from  within  the  district  boundaries; 
such  liability  is  assumed  by  the  CES 
operator  when  he  picks  up  merchandise 
for  transportation  to  his  facility.  The 
operator  also  agrees  to  increase  the 
amount  of  the  bond  if  deemed 
appropriate  by  the  district  director. 

•  *       •       •       * 

(1)  Provide  transportation  for 
merchandise  to  the  CES  from  within  the 
district  boundaries.  This  responsibility 
is  optional.  If  the  CES  operator  chooses 
to  provide  transportation,  he  shall 
receipt  for  the  merchandise  when  he 
picks  it  up  and  assume  liability  for  the 
merchandise  at  that  time. 

PART  12&-CARTAQE  AND 
LIGHTERAGE  OF  MERCHANDISE 

1.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66, 1565,  and  1624. 

Section  125.31  also  issued  under  5  U.S.C 
301;  19  U.S.C  1311. 1312, 1484. 1555. 1556, 
1557. 1623,  and  1646a. 

Section  125.32  also  issued  under  5  U.S.C 
301: 19  U.S.C  1484. 

Section  125.33  also  issued  under  19  U.S.C 
1311. 1312, 1555, 1556. 1557, 1623,  and 
1646a. 

Sections  125.41  and  125.42  also  issued 
under  19  U.S.C  1623. 

2.  Section  125.0  is  revised  to  read  as 
follows: 

§125.0    ScopSL 

This  part  is  concerned  with  cartage 
and  lighterage  of  merchandise  and  the 
duties  and  liabilities  of  cartmen  and 
lightermen,  as  well  as  those  parties 
authorized  in  §  112.2(b)  to  engage  in 
cartage.  Provisions  for  licensing  cartmen 
and  lightermen  are  in  part  112  of  this 
chapter. 


§125.1    Ctaseesofi 

(a)  Government  cartage.  Government 
cartage  must  be  done  by  a  licensed 
customhouse  cartman  or  other  bonded 
carrier  as  provided  in  §  112.2  of  this 
chapter  under  contract  or  other  specific 
authority  for  that  purpose  (except  as 
provided  for  in  §  125.12).  All 
government  cartage  must  be  contracted 
for  using  the  procedures  specified  in 
§125.3. 

(b)  Importers'  cartage.  Importers' 
cartage  may  be  done  by  any  licensed 
customhouse  cartman  or  other  bonded 
carrier  as  provided  in  §  112.2  of  this 
chapter. 

§125.11    [Amended] 

4.  Section  125.11(a)  is  amended  by 
adding  the  words  "or  a  bonded  carrier" 
between  the  words  "cartman"  and 
"under". 

5.  Section  125.11(b)  is  amended  by 
adding  the  words  "or  a  bonded  carrier" 
between  the  words  "cartman"  and 
"designated". 

6.  Section  125.21  is  revised  to  read  as 
follows: 

§125.21    Cartage  other  than  for 
examination. 

Any  licensed  customhouse  cartman. 
including  an  importer  Ucensed  to  cart 
his  own  imported  merchandise  and  a 
bonded  carrier  provided  for  in  §  112.2  of 
this  chapter,  at  the  expense  of  the 
importer  or  other  party  in  interest,  may 
transfer  merchandise  from  the  importing 
vessel  or  other  conveyance  to  a  bonded 
warehouse,  from  one  vessel  or 
conveyance  to  another,  from  one 
bonded  warehouse  to  another,  from  the 
public  stores  to  a  bonded  warehouse, 
from  warehouse  for  transportation  or  for 
exportation,  and  from  an  internal 
revenue  warehouse  for  exportation 
under  the  internal  revenue  laws  without 
pa>'ment  of  tax.  Foreign  trade  zone 
operators,  bonded  warehouse 
proprietors,  container  station  oporators  - 
and  centralized  examination  station 
operators  may  engage  in  limited  cartage 
or  lighterage  under  the  conditions 
specified  in  §  112.2  of  this  chapter. 
Nothing  in  this  section  shall  apply  to 
the  cartage  of  examination  packages  to 
the  place  of  examination. 

7.  Section  125.22  is  revised  to  read  as 
follows: 

§125.22    Designation  of  cartman  or 
lighterman,  or  other  bonded  carrier. 

Importers  and  exporters  shall 
designate  on  the  entry  and  permit  of 
bonded  merchandise  the  bonded 
cartman.  lighterman,  or  other  bonded 
carrier  as  provided  in  §  1 12.2  of  tiiis 


chapter  by  whom  they  wish  their 
merchandise  to  be  conveyed.  An 
importer  also  may  designate  a  foreign 
trade  zone  operator,  bonded  warehouse 
proprietor,  container  station  operator  or 
centralized  examination  station  operator 
under  the  conditions  specified  in 
§  112.2  of  this  chapter  for  limited 
cartage;  if  he  does  so,  the  importer  must 
also  designate  that  the  merchandise  is 
bound  for  the  facility  run  by  the 
operator  he  designates.  Approval  of  a 
designation  shall  be  indicated  on  the 
entry  papers  by  the  initials  of  the 
appropriate  Customs  o^cer  placed  in 
close  proximity  to  the  designation. 

8.  Section  125.23  is  revised  to  read  as 
follows: 

§  125.23    Failure  to  designate. 

If  an  importer  does  not  cart  his 
merchandise  or  designate  a  licensed 
customhouse  cartman,  other  bonded 
carrier,  foreign  trade  zone  operator, 
bonded  warehouse  proprietor,  container  , 
station  operator  or  centralized 
examination  station  operator,  as 
provided  for  in  §  112.2  of  this  chapter, 
for  the  purpose,  it  shall  be  carted  by  a 
bonded  earner  or  by  a  public  store 
cartman  authorized  by  contract  or 
designated  by  the  district  director  for 
that  purpose.  The  cost  of  such  cartage 
shall  be  paid  by  the  importer  of  the 
merchandise  before  its  release  from 
Customs  custody. 

9.  Section  125.24  is  revised  to  read  as 
follows: 

§  1 25.24    Failure  of  designated  cartman, 
lighterman  or  other  bonded  carrier  to 
appear. 

The  cartman,  lighterman,  other 
bonded  carrier,  foreign  trade  zone 
operator,  bonded  warehouse  proprietor, 
container  station  operator  or  centralized 
examination  station  operator  designated 
to  convey  the  merchandise  shall  be 
present  to  take  the  merchandise  when 
the  Customs  officer  in  charge  is  ready  to 
send  it.  If  the  designated  vehicle  or 
lighter  is  not  present,  after  waiting  a 
reasonable  time,  such  officer  shall  send 
the  merchandise  by  any  available 
licensed  cartman,  lighterman,  or 
qualifying  bonded  carrier. 

10.  Section  125.32  is  revised  to  read 
as  follows: 

$  125.32    Merchandise  delivered  to  a 
bonded  store  or  bonded  warehouse. 

When  merchandise  is  carried,  carted 
or  lightered  to  and  received  in  a  bonded 
store  or  bonded  warehouse,  the 
proprietor  or  his  representative  shall 
check  the  goods  against  the 
accompanying  delivery  ticket,  Customs 
Form  6043,  or  copy  of  the  permit, 
Customs  Form  7501,  and  countersign 
the  document  acknowledging  receipt  of 
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the  merchandise  as  listed  thereon.  If  the 
proprietor  or  his  agent  has  been 
designated  to  carry  the  merchandise  to 
his  own  bonded  warehouse,  he  shall 
check  the  goods  against  the 
accompanying  delivery  ticket,  Customs 
Form  6043,  or  copy  of  the  permit. 
Customs  Form  7501,  at  the  time  he 
picks  up  the  cargo.  Receipt  of 
merchandise  by  a  bonded  warehouse 
proprietor  for  the  purpose  of 
transportation  to  his  own  warehouse 
constitutes  receipt  into  a  bonded 
warehouse. 

11.  The  first  sentence  of  §  125.33(a)  is 
revised  to  read  as  follows: 

1 125.33    Procedure  on  receiving 
merchandise. 

(a)  From  public  or  bonded  store.  A 
receipt  shall  be  taken  from  the  cartman, 
lighterman  or  bonded  carrier  for  all 
goods  delivered  to  him  from  public 
store  or  bonded  store.  •  •  • 
•        •        •        •        • 

12.  Section  125.34  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

i  125.34    Countersigning  of  documents 
and  notation  of  bad  order  or  discrepancy. 

When  a  cartman,  lighterman,  other 
)onded  carrier,  foreign  trade  zone 
operator,  bonded  warehouse  proprietor, 
container  station  operator  or  centralized 
examination  station  operator,  as 
provided  for  in  §  112.2,  receives 
merchandise  remaining  in  Customs 
custody,  he  shall  countersign  the 
appropriate  document  in  the  space 

rovided  and  shall  note  thereon  any  bad 

rder  or  discrepancy.  *  •  • 

13.  Section  125.35  is  revised  to  read 
s  follows: 

§  125.35    Report  of  loss,  detentipn,  or 
accident 

Any  loss  or  detention  of  bonded 
merchandise,  or  any  accident  happening 
to  a  vehicle  or  lighter  while  carrying 
bonded  merchandise  shall  be 
immediately  reported  by  the  cartman, 
lighterman,  qualified  bonded  carrier, 
foreign  trade  zone  operator,  bonded 
warehouse  proprietor,  container  station 
operator  or  centralized  examination 
station  operator  to  the  district  director. 

S  125.36    [Amended] 

14.  Section  125.36  is  amended  by 
adding  the  words  "or  bonded  carrier" 
jetween  the  words  "cartman"  and 
"shall"  in  the  first  sentence. 

15.  Section  125.41  is  revised  to  read 
as  follows: 

B  125.41    Liability  for  cartage. 

(a)  Liability  of  cartman,  lighterman  or 
bonded  carrier.  The  cartman. 
lighterman,  or  bonded  carrier  conveying 


the  merchandise,  including 
merchandise  covered  by  a  TIR  camet 
which  has  not  been  "taken  on  charge" 
(see  §  114.22(c)(2)  of  this  chapter),  shall 
be  liable  under  his  bond  for  its  prompt 
delivery  in  sound  condition,  or  in  no 
worse  than  the  damaged  condition 
noted  on  the  delivery  ticket,  if  damage 
is  so  noted. 

(b)  Liability  of  foreign  trade  zone 
operator,  bonded  warehouse  proprietor, 
container  station  operator  or  centralized 
examination  station  operator.  A  foreign 
trade  zone  operator,  bonded  warehouse 
proprietor,  container  station  operator  or 
centralized  examination  station  operator 
who  picks  up  merchandise  including 
merchandise  covered  by  a  TIR  camet 
which  has  not  been  "taken  on  charge", 
to  transport  the  merchandise  to  his  own 
facility  shall  be  liable  under  his  bond 
for  the  merchandise  as  soon  as  he 
collects  the  merchandise.  The 
merchandise  must  be  receipted  as  soon 
as  it  is  picked  up  and  must  be  delivered 
to  either  the  respective  foreign  trade 
zone,  bonded  warehouse,  container 
station  or  centralized  examination 
station  promptly  after  it  is  picked  up  in 
sound  condition,  or  in  no  worse  than 
the  damaged  condition  noted  on  the 
delivery  ticket,  if  tlamage  is  noted. 

16.  Section  125.42  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  125.42    Cancellation  of  liability. 

The  district  director  may  cancel 
liquidated  damages  not  in  excess  of 
$100,000  incurred  under  the  bond  of  the 
foreign  trade  zone  operator,  containing 
the  bond  conditions  set  forth  in  §  113.73 
of  this  chapter,  or  under  the  bond  of  the 
cartman,  lighterman,  bonded  carrier, 
bonded  warehouse  proprietor,  container 
station  operator  or  centralized 
examination  station  operator  on 
Customs  Form  301,  containing  the  bond 
conditions  set  forth  in  §  113.63  of  this 
chapter,  upon  the  payment  of  such 
lesser  amount,  or  without  the  payment 
of  any  amount,  as  the  district  director 
may  deem  appropriate  under  the 
circumstances.  •  *  • 

PART  146-FOREIGN  TRADE  ZONES 

1.  The  general  authority  citation  for 
part  146  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  81a-81u,  1202 
(Genera!  Note  17,  Harmonized  Tariff 
Schedule  of  the  United  States).  1623, 1624. 

•         •         •         »         * 

2.  Section  146.4(h)  is  amended  by 
adding  two  additional  sentences,  to  read 
as  follows: 

§  1 46.4    Operator  responsibility  and 
supervision. 


(h)  *  •  •  If  the  operator  elects  to 
transfier  merchandise  from  within  the 
district  boundaries  to  his  zone,  he  shall 
receipt  for  the  merchandise  at  the  time 
he  picks  it  up  for  transportation  to  his 
facility.  He  becomes  liable  for  the 
merchandise  at  that  time. 

3.  Section  146.40  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c)  and  by  adding  a  new  paragraph  (b) 
to  read  as  follows: 

S  146.40   Operator  responsibilitiM  for 
direct  deliveries. 

•  *        •        •        • 

(b)  Transportation  by  operator.  If 
merchandise  is  transported  to  a  subzone 
or  zone  site  by  the  foreign  trade  zone 
operator  fium  a  location  in  the  district 
in  which  the  subzone  or  zone  site  is 
situated,  the  merchandise  is  deemed 
admitted  at  the  time  the  foreign  trade 
zone  operator  picks  it  up.  At  the  time  of 
pick-up,  the  operator  is  responsible  for: 

(1)  Receipting  for  the  merdiandise 
and  recording  on  the  appropriate 
document  any  discrepancies  regarding 
quantity,  condition  or  the  status  of  the 
seals; 

(2)  Transporting  the  merchandise  to 
the.  zone  or  subzone;  and  > 

(3)  Ensuring  that  the  zone  records 
reflect  that  the  merchandise  is  received 
in  the  zone. 

*  •        •        *       • 

4.  Section  146.66  (a)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

f146.66    Transfer  of  merchandise  from  one 
zone  to  another. 

(a)  At  the  same  port.  A  transfer  of 
merchandise  to  another  zone  with  a 
different  operator  at  the  same  port 
(including  a  consolidated  port)  will  be 
by  a  licensed  cartman  or  a  bonded 
carrier  as  provided  for  in  §  112.2(b)  of 
this  chapter  or  by  the  operator  of  the 
zone  for  which  the  merchandise  is 
destined  under  an  entry  for  immediate 
transportation  on  Customs  Form  7512  or 
other  appropriate  form  with  a  Customs 
Form  214  filed  at  the  destination 
zone.  •  •  • 


section  number  under  the  columns 
indicated: 


PART  ITS-APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301, 19  U.S.C  1624, 44 
U.S.C3S01efse9. 

S  178.2   [Amended] 

2.  Section  178.2  is  amended  by 
adding  the  following  in  the  appropriate 
numerical  sequence  according  to  the 


0M6 
19  CFR  section        Description         control 

number 


§§12552, 

Authorization  of 

151&- 

125.33. 

Bonded  Car- 

0193 

125.34, 

riers  to 

125.35. 

Transport 
Cargo  Within 
PortUmits 
Without  Ob- 
taining 

Cartman's  Li-  . 
cense. 

«              • 

•             • 

• 

Approved:  October  5, 1994. 

Samuel  H.  Banks, 

Acting  Commissioner  of  Customs. 

John  W.  Mangels, 

Actiit^  Deputy  Assistant  Secretary  of  the 
Treasury. 

(PR  Doc.  94-25152  Filed  10-11-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPaft558 

New  Anifnai  Drugs  for  Use  in  Animal 
Feeds;  Halofuglnone  Hydrobromide 

AQEI4CV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Roussel-Uclaf.  The  supplemental  NADA 
provides  for  use  of  halofuginone 
hydrobromide  (Stenorol)  in  the  feed  of 
replacement  cage  laying  chickens  and 
replacement  broiler  breeder  chickens  for 
the  prevention  of  coccidiosis. 
EFFECTIVE  DATE:  October  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson.  Center  For 
Veterinary  Medicine  (HFV-135),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1643. 

8UPf>tEMENTARY  INFORMATKM:  Roussel- 
Uclaf.  Division  Agro-Veterinaire,  163 
Avenue  Gambetta,  75020,  Paris,  France, 
is  the  sponsor  of  NADA  130-951, 
represented  by  Hoechst-Roussel  Agri- 
Vet  Co..  P.O.  Box  2500.  Rt.  202-206, 
Somerville,  NJ  08876-1258.  The  NADA 


provides  for  use  of  halofuginone 
hydrobromide  (Stenorol)  Type  A 
medicated  article  to  make  Type  C 
medicated  broiler  fieed  used  for  the 
prevention  of  coccidiosis.  The  sponsor 
filed  a  supplemental  application  which 
provides  for  the  use  of  2.72  grams  per 
ton  (3  parts  per  million)  halofuginone 
hydrobromide  for  replacement  cage 
layers  and  replacement  broiler  breeders 
for  the  prevention  of  coccidiosis.  The 
supplemental  NADA  is  approved  as  of 
October  12, 1994  and  the  regulations  are 
amended  in  21  CFR  558.265(c)  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

This  approval  is  for  use  of  a  Type  A 
medicated  article  to  make  a  Type  C 
medicated  feed.  Halofuginone 
hydrobromide  is  a  Category  U  drug  that, 
as  provided  in  21  CFR  558.4.  requires  «n 
approved  form  FDA  1900  for  making  a 
Type  C  medicated  feed.  Therefore,  use 
of  a  halofuginone  hydrobromide  Type  A 
article  to  make  a  Type  C  medicated  feed 
as  in  NADA  130-951,  as  supplemented, 
requires  an  approved  form  FDA  1900. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11{e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parkla\\'n  Dr..  Rockville.  MD  20857. 
from  9  a.m.  to  4  p.m.,  Monday  through 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  the 
approval  of  this  supplemental 
application  qualifies  for  3  years  of 
marketing  exclusivity  beginning  October 
12, 1994  because  the  supplemental 
application  contains  reports  of  new 
clinical  or  field  investigations  (other 
than  bioequivalence  or  residue  studies) 
or  human  food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  of  the 
supplemental  application  and 
conducted  or  sponsored  by  the 
applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
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(address  above)  between  9  ajn.  and  4 
p.m.,  Monday  tluough  Friday. 

List  of  Subjects  in  21 CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Colter  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  55B-MEW  ANIMAL  DRUGS  FOR 
USE  M  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

AutlMrily:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  CosmeUc  Act  (21  U.S.Q 
360b.  371). 

2.  Section  558.265  is  amended  by 
adding  new  paragraph  (c)(3)  to  read  as 
follows: 

SS68.266   Halofuginone  hydrobromMe. 

(c)  •  •  • 

(3)  It  is  used  in  feed  for  replacement 
cage  laying  chickens  and  replacement 
broiler  Imeder  chickens  as  follows: 

(i)  Amount  per  ton.  2.72  grams. 

(A)  Indications  for  use.  For  the 
preventicm  of  coccidioeis  caused  by 
Eimeria  tenella,  E.  necatrix,  E. 
acenmlina,  E.  maxima,  E.  mixaitilE. 
mitis,  and  E.  brunetti. 

(B)  Limitations.  Feed  continuously  as 
sole  ration  to  replacement  cage  laying 
chickens  tmtil  20  weeks  of  age.  Feed 
continuously  as  sole  ration  to 
replacement  broiler  breeder  chickens 
until  16  weeks  of  age.  Withdraw  4  days 
before  slaughter.  Do  not  feed  to  laying 
chickens  or  water  fowl.  Halofuginone 
hydrobromide  is  toxic  to  fish  and 
aquatic  life.  Keep  out  of  lakes,  ponds, 
and  streams.  Halofuginone 
hydrobromide  is  an  irritant  to  eyes  and 
skin.  Avoid  contact  with  skin,  eyes,  and 
clothing. 

(ii)  [Reserved] 

Dated:  October  4. 1994. 
Robert  C  Uvingcton, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  94-25230  Filed  10-11-94;  8:45  am) 
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PEPARTMENT  OF  THE  INTERIOR 


of  Surface  Mining  Reclamation 
Enforcement 


CFR  Part  935 


hio  Regulatory  Program 

ENCY:  Office  of  Surface  Mining 
eclamation  and  Enforcement  (OSM), 
Ihterior. 

t  cnON:  Final  rule;  approval  of 
^endment. 

SUMMARY:  OSM  is  approving  proposed 
Program  Amendment  Number  65 
Revised  to  the  Ohio  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Ohio  program)  under  the 
Surface  Mining  Control  and 
Heclamation  Act  of  1977  (SMCRA).  The 
amendment  was  initiated  by  Ohio  and 
i^  intended  to  update  rule  references 
and  to  make  the  Ohio  program  as 
effective  as  the  corresponding  Federal 
regulations.  The  amendment  concerns 
t  le  authority  of  successor  agencies 
1  dthin  the  Ohio  Department  of  Natural 
1  esources  and  the  availability  of  Ohio's 
]  ermit,  inspection,  and  enforcement 
1 9Cords  to  die  public. 
I  FFECnVE  DATE:  October  12, 1994. 
fjOR  FURTHEfl  INFORMATION  CONTACT: 

Jobert  H.  Mooney,  Acting  Director, 
olumbus  Field  Office,  Office  of  Surfiace 
Kiining  Reclamation  and  Enforcement, 
4480  Refugee  Road.  Suite  201 . 
Columbus.  Ohio  43232.  Telephone: 
(^14)  866-0578. 
SUPPt^MENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

II.  Submission  of  the  Proposed  Amendment 
Ul.  Director's  Findings 

I  /.  Summary  and  Disposition  of  Comments 

1  .  Director's  Decision 

^  1  Procedural  Determinations 

Background  on  the  Ohio  Program 

On  August  16. 1982.  the  Secretary  of 
e  Interior  conditionally  approved  the 
>hio  program.  Background  information 
n  the  Ohio  program,  including  the 

tary's  findings,  the  disposition  of 
mments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10. 
1982,  Federal  Register  (47  FH  34688). 
^ubsequent  actions  concerning  the 
nditions  of  approval  and  program 
endments  are  identified  at  30  CFR 
35.11,  935.12, 935.15,  and  935.16. 

Submission  of  the  Proposed 
lendment 

By  letter  dated  February  23, 1994 
dministrative  Record  No.  OH-1990), 
e  Ohio  Department  of  Natural 
esources.  Division  of  Reclamation 
Ohio),  submitted  proposed  Program 


Amendment  Number  65  (PA  65).  In  that 
submission,  C^o  proposed  to  revise 
two  rules  in  the  Ohio  Administrative 
Code  (OAC)  to  correct  outdated  rule 
references  and  to  adopt  language  similar 
to  corresponding  Federal  r^ulations 
concerning  the  availability  of 
doounents  for  public  view. 

As  part  of  PA  65,  Ohio  provided  a 
draft  example  of  the  public  notice  on 
availability  of  documents  which  Ohio 
would  post  at  one  of  the  two  locatioi  s 
specified  by  OAC  section  1501:13-1- 
10(B). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  10, 
1994,  Federal  Roister  (59  FR 11227). 
and.  in  the  same  document,  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 
The  public  comment  period  closed  on 
April  11. 1994. 

By  letter  dated  June  17, 1994 
(Administrative  Record  No.  OH-2029). 
OSM  provided  its  comments  to  Ohio  on 
the  February  23, 1994,  submission  of  PA 
65.  By  letter  dated  July  20, 1994 
(Administrative  Record  No.  OH-2033). 
Ohio  resubmitted  Program  Amendment 
Number  65  Revised  (PA  65R)  which  is 
intended  to  resolve  the  requirements  in 
OSM's  June  17, 1994,  letter.  Ohio 
proposed  new  revisions  to  one  rule  and 
modified  the  draft  example  of  the  notice 
on  the  availability  of  documents. 

OSM  reopened  the  public  comment 
period  in  the  August  5, 1994,  Federal 
Register  (59  FR  39994).  The  public 
comment  period  closed  on  August  22. 
1994. 

In  response  to  a  comment  made  by  the 
Soil  Conservation  Service  (SCS),  United 
States  Department  of  Agriculture  (Ohio 
AdministratiAw  Record  No.  OH-2056), 
OSM  requested  that  Ohio  provide  a 
written  statement  for  the  Administrative 
Record  clarifying  the  points  of 
agreement  between  the  Division  and  the 
SCS.  By  letter  dated  September  23. 1994 
(Ohio  Administrative  Record  No.  OH- 
2058),  Ohio  provided  OSM  with  its 
intentions  regarding  the  filing  of  c»al 
mining  related  documents  at  SCS  field 
offices. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Ohio  program. 

1.  Corrected  Rule  Reference 

OAC  section  1501:13-1-05 
establishes  that,  in  the  event  of  a 
consolidation  or  reorganization  of 
offices  within  the  Ohio  Department  of 
Natural  Resources  (CM)NR),  the  OAC 


rules  which  now  apply  to  the  Division 
of  Reclamation  shall  apply  to  and  be  the 
rules  of  any  other  Division  or  office 
which  succeeds  the  Division  of 
Reclamation  as  the  administering 
agency  for  Ohio  Revised  Code  Chapter 
1513.  Ohio  is  revising  this  rule  to 
expand  the  specific  references  to  the 
Division  of  {Reclamation's  rules  to  cover 
additional  rules  adopted  by  Ohio  since 
OAC  section  1501:13-1-05  was  first 
promulgated.  There  is  no  counterpart 
Federal  rule.  However,  the  Director 
finds  that  this  revision  \nl\  not  render 
the  Ohio  program  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

2.  Availability  of  Records 

Ohio  is  revising  OAC  section 
1501:13-1-10  paragraph  {B)(2)  to 
provide  additional  ways  that  members 
of  the  public  may  review  Ohio's  permit, 
inspection,  and  enforcement 
documents.  Ohio  is  proposing  that  local 
district  offices  of  the  ODNR,  Division  of 
Reclamation,  shall  maintain  copies  of 
all  documents  pertaining  to  both 
existing  and  proposed  mining 
operations  within  their  jurisdiction,  or 
post  for  public  inspection  a  description 
of  the  information  available  for  mailing 
and  a  procediu^  for  obtaining  such 
information.  If  Ohio  does  not  maintain 
a  district  office  in  the  specific  county  of 
the  existing  or  proposed  mining 
operation.  Ohio  shall  either 

(a)  Make  copies  of  all  records,  reports, 
inspection  materials,  and  other  subject 
information  available  for  public 
inspection  at  that  county's  office  of  the 
county  recorder  or  at  that  county's  office 
of  the  Soil  Conservation  Service  (SCS) 
of  the  United  States  Department  of 
Agriculture;  or 

(b)  Post,  at  that  county's  office  of  the 
county  recorder  or  at  that  county's  office 
of  the  SCS,  a  description  of  the 
documents  available  for  inspection  and 
the  procedure  by  which  membera  of  the 
public  may  request  copies  of  these 
documents.  At  its  own  expense,  Ohio 
shall  promptly  provide  copies  of 
documents  by  mail  upon  request  of  any 
resident  of  the  area  of  the  mining 
operation. 

The  counterpart  Federal  rule  at  30 
CFR  840.14(c)  provides  that  the 
regulatory  authority  shall  make  copies 
of  these  dociunents  available  for  public 
inspection  or  maintain  a  description  of 
the  information  available  for  maifing 
and  the  procedure  for  obtaining  such 
information  at  a  Federal,  State  or  local 
government  office  in  the  coimty  where 
mining  is  occurring  or  proposed  to 
occur.  The  proposed  rule  provides  Ohio 
with  options  for  meeting  the  obligation 
to  make  permitting  documents  available 


to  the  public  in  the  county  where 
mining  is  occurring  or  proposed  to 
occur.  The  Director,  therefore,  finds  that 
the  revised  State  rule  is  no  less  effective 
than  30  CFR  840.14(c). 

Ohio  has  designed  a  public  notice  on 
availability  of  documents  which  Ohio 
would  post  at  that  county's  office  of  the 
county  recorder  or  at  that  county's  office 
of  the  SCS  as  specified  in  OAC  section 
1501:13-l-lO(B)(2)(b).  This  proposed 
notice  clarifies  that  public  comments  on 
applicable  permitting,  inspection, 
enforcement,  and  regulatory  docimients 
shall  also  be  available  for  public 
inspection  and  copying.  Ohio  is  also 
listing  in  the  public  notice  the  counties 
which  are  under  the  jurisdiction  of  each 
of  its  five  coal-regulatory  district  offices. 
The  Director  finds  that  the  proposed 
notice  satisfies  the  requirements  of  and 
is  no  less  effective  than  30  CFR 
840.14(c)(2). 

IV.  Summary  and  Disposition  of 
Comments 


Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  The  Ohio  Historic 
Preservation  Office  provided  comments 
in  supi>ort  of  the  proposed  amendment. 
No  other  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  fiom  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 

The  U.S.  Department  of  Labor,  Mine 
Safety  and  Health  Administration, 
acknowledged  the  proposed  amendment 
with  no  comment.  The  U.S.  Department 
of  Agriculture,  Soil  Conservation 
Service  (SCS),  expressed  concern  with 
the  requirement  that  copies  of  all 
records,  reports,  inspection  materials, 
and  other  information  be  retained  in 
SCS  field  offices.  The  SCS  noted  that 
this  could  involve  a  substantial  amount 
of  information  in  some  counties  with 
accelerated  mining  activity.  However, 
the  SCS  was  not  against  posting  for 
public  inspection  a  description  of  the 
information  available  for  mailing  and  a 
procedure  for  obtaining  such 
information  upon  request  by  any 
resident  of  the  area  where  mining  is 
occurring.  Based  on  Ohio's  letter  dated 
September  23, 1994  (Administrative 
Record  N.  OH-2058),  Ohio  will  make 
sure  that  any  approach  for  filing 
documents  or  posting  notices  at  SCS 


offices  would  be  acceptable  to  the  SCS. 
As  discussed  above,  the  Director  has 
determined  that  Ohio's  options  for 
meeting  the  obligation  to  make  permit, 
inspection,  and  enforcement  documents 
available  to  the  public  in  the  county 
where  the  mining  is  occurring  or 
proposed  to  occur  are  no  less  effective 
than  the  Federal  regulations. 

No  other  comments  were  received. 
Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
any  provisions  of  a  State  program 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Clean  Air  Act  (42 
U.S.C  7401  et  seq.)  or  the  Clean  Air  Act 
(33  U.S.C  1251  et  seq.).  None  of  the 
revisions  that  Ohio  proposed  to  make  in 
this  amendment  pertain  to  air  or  water 
quality  standards.  Therefore,  OSM  did 
not  request  EPA's  concurrence. 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA 
(Administrative  Record  No.  OH-1993). 
The  EPA  responded  on  March  16, 1994, 
(Administrative  Record  No.  OH-1999) 
that  Ohio  should  add  language  in  its 
proposed  amendment  to  cover  both 
existing  and  proposed  mining 
operations.  The  Director  notes  that 
Ohio's  revised  amendment  at  OAC 
section  1501:13-1-05  (B)(2)  and 
(B)(2)(b)  covers  both  existing  and 
proposed  mining  operations  and 
therefore  satisfies  EPA's  concerns. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  prop>osed  program 
amendment  as  submitted  by  Ohio  on 
February  23, 1994,  and  revised  and 
resubmitted  on  July  20, 1994. 

The  Federal  regulations  at  30  CFR 
Part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  No.  12866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Management  Planning  and 
Review). 
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Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections' (a)  and  (b)of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  r^ulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
Parts  730.  731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Folicj'  Act,  42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  OMB  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507  et seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 


]  istofSab)ect8in30CFRPart935 

Intergovernmental  relations.  Surface 
I  lining.  Underground  mining. 

Dated:  October  5, 1994. 

lidurdJ.Seibel, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the     - 
ijreamble,  title  30,  Chapter  VII. 
skibchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

RART  935— OHIO 

1.  The  authority  citation  for  part  935 
(|3htinues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  935.15  is  amended  by 
abding  paragraph  (ttt)  to  read  as  follows: 

1 935.1 5    Approval  of  regulatory  program 
#nendment 

*        •        •        • 

(ttt)  The  following  amendment  to  the 
C  bio  regulatory  program,  as  submitted 
ti  ►  OSM  on  February  23, 1994,  and 
r  ivised  on  July  20, 1994,  is  approved 
e  fective  October  12, 1994:  Program 
/  mendment  Number  65  Revis^  which 
c  insists  of  revisions  to  the  Ohio 
/  dministrative  Code  (OAC)  at  1501:13- 
1  -05  concerning  a  successor  to  Ohio  to 

elude  two  rules  adopted  since 
lfc01:13-l-05  was  first  promulgated. 

01:13-1-10  paragraph  (B)(2) 
cimceming  options  for  making 
[  jrmitting  and  other  documents 
a  mailable  to  the  public  in  the  vicinity  of 
c  )al  mining  operations,  and  the  public 
r  otice  on  the  availability  of  documents. 

If  R  Doc.  94-25172  Filed  10-11-94;  8;45  am) 

UNO  COOE  4310-05-M 


[  EPARTMENT  OF  TRANSPORTATION 

C  oast  Guard 

3 )  CFR  Part  100      . 
[I  IGO1 1-94-004] 
r;N2115-AE46 

Eial  Local  Regulations; 
lational  America's  Cup  Class 
i  Championships;  San  Diego  Bay 
a  Id  Mission  Bay,  CA 

SENCY:  Coast  Guard.  DOT. 
A  mON:  Temporary  final  rule  with 
n  quest  for  comments. 


S IMMARY:  Temporary  special  local 
n  gulations  are  being  adopted  for  that 
p  )rtion  of  the  International  America's 
C  jp  Class  (lACC)  World  Championships 
t  at  is  being  conducted  in  the  waters  of 


the  Pacific  Ocean  adjacent  to  San  Diego 
Bay  and  Mission  Bay  between  October 
28, 1994  and  November  6, 1994, 
inclusive.  These  regulations  are 
necessary  to  provide  for  the  safety  of 
life,  property,  and  navigation  on  the 
navigable  waters  of  the  United  States 
during  the  scheduled  events. 
DATES:  These  regulations  become 
effective  at  10  a.m.  FDT  on  October  28, 
1994  and  terminate  at  5:30  p.m.  PST  on 
November  6, 1994,  unless  cancelled 
earlier  by  the  District  Commander. 
Comments  must  be  received  by  October 
27. 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Lieutenant  Cam  Lewis,  USCG  America's 
Cup  Patrol,  Naval  Training  Center, 
Building  302.  San  Diego,  California 
92133-5000,  Attn:  CCGDll-94-004  or 
may  be  delivered  to  the  same  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

The  Eleventh  Coast  Guard  District 
Commander  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
Eleventh  Coast  Guard  District  Office, 
Operations  Division,  501  West  Ocean 
Boulevard,  Suite  8240,  Long  Beach. 
California  90822-5399. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Cam  Lewis,  America's  Cup 
Patrol;  telephone  number  (619)  557- 
2920. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days^fter  Federal  Register  publication. 
Publishing  a  notice  of  proposed 
rulemaking  and  delaying  the  effective 
date  of  this  regulation  would  be 
contrary  to  the  public  interest  since  the 
event  is  expected  to  resuU  in  a  high 
concentration  of  spectator  and 
participant  vessels,  and  the  actual 
stipulations  of  the  special  local 
regulations  were  not  finalized  in  time 
for  publication  more  than  30  days  prior 
to  the  start  of  the  event. 

Although  this  regulation  is  published 
as  a  final  rule,  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  ADDRESSES  in  this  preamble. 
Those  providing  comments  should 
identify  the  docket  number  (CCGDll- 
94-004)  for  the  regulation  and  also 
include  their  name,  address  and 
reason(s)  for  each  comment  presented. 
Persons  wanting  acknowledgment  of 
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receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

Based  upon  the  comments  received, 
the  scope  of  the  regulation  may  be 
changed. 

DrafUng  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Cam  Lewis,  Project  Officer  for  the  Patrol 
Commander,  and  Lieutenant  Robin 
Barber,  Project  Attorney,  Eleventh  Coast 
Guard  District  Legal  Office. 

Discnssion  of  Regulation 

The  event  prompting  a  need  for  these 
Special  Local  Regulations  is  the 
International  America's  Cup  Qass 
World  Championships  which  will  be 
conducted  in  the  San  Diego  area  in 
October  and  November  1994.  In 
addition,  exhibition  races  will  be  held 
on  two  dates  in  October  and  November 
1994  within  San  Diego  Bay;  special 
local  regulations  establishing  measures 
promoting  the  safety  of  these  exhibition 
race  is  the  subject  of  separate 
rulemaking  (CGDll-94-006). 

These  regulations  are  intended  to 
promote  safe  navigation  on  the  waters  of 
San  Diego  Bay,  Mission  Bay  and  the 
lACC  race  venue  during  the  lACC  World 
Championship  Races  by  controlling  the 
traffic  entering,  exiting  and  traveling 
within  these  waters.  The  anticipated 
concentration  of  spectator  and 
participant  vessels  associated  with  these 
races  poses  a  safety  concern,  which  is 
addressed  in  these  special  local 
regulations. 

A  channel  within  San  Diego  Bay  has 
been  designated  for  the  exclusive  use  of 
lACC  vessels  during  specifically 
prescribed  hours.  This  channel  (the 
America's  Cup  Channel)  is  adjacent  to 
the  dredged  main  ship  channel  and 
bounded  by  the  shoreline  of  North 
Island. 

Within  the  geographic  area  of 
applicability  of  these  special  local 
regulations,  speed  limits  and  operating 
requirements  have  been  established  for 
orderly  passage  to  and  from  the  L\CC 
shore  facilities  and  race  venue.  The 
America's  Cup  Channel  passes  through 
the  Security  Zone  listed  in  33  CFR 
165.1105  adjacent  to  naval  piers  J 
through  P  on  the  western  shore  of  North 
Island.  Participants,  vessels  carrying 
race  officials,  and  patrol  vessels  may 
transit  this  Security  Zone  during  the 
periods  these  Special  Local  RegulaUons 
are  in  effect,  unless  otherwise  notified 
through  Broadcast  Notice  to  Mariners 
and  by  patrol  vessels  on  scene. 

Speed  limits  and  operating 
requirements  are  also  established  for 
other  vessel  traffic  operating  within  the 


regulated  areas  during  times  when  most 
lACC  and  spectator  vessels  are  expected 
to  transit  the  harbors.  During  these  same 
times,  vessels  shall  not  operate 
exclusively  under  sail  within  the 
regulated  areas. 

The  regulations  also  provide  for  a 
one-way  traffic  pattern  and  a  five  knot 
speed  limit.  These  requirements  will  be 
activated  by  the  Patrol  Commander 
when  necessary  to  ensure  the  safety  of 
navigation.  Activation  of  these 
regulations  will  be  announced  by  patrol 
vessels  on  scene  and  by  Broadcast 
Notice  to  Mariners. 

Additionally,  several  non-anchorage 
areas  are  established  for  the  period  of 
these  regulations  to  promote  smooth 
traffic  flow  and  ensure  access  to  docks 
and  piers. 

These  Special  Local  Regulations  will 
be  enforced  for  that  portion  of  the  race 
venue  which  is  located  within  the 
navigable  waters  of  the  United  States  to 
minimize  navigational  dangers  and 
ensure  the  safety  of  vessels  participating 
in  and  viewing  the  races.  Nonobligatory 
guidelines  are  included  for  that  portion 
of  the  race  venue  which  falls  outside  the 
navigable  waters  of  the  United  States. 

All  vessels  which  fail  to  comply  with 
this  regulation  while  operating  within 
the  regulated  areas  diuing  the  regulatory 
periods  are  subject  to  citation  for  failure 
to  comply  with  this  regulation,  and 
subject  to  the  penalties  presented  in  33 
U.S.C  1236  and  33  CFR  100.50. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  Section  6(a)(3)  of 
that  Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
TransportaUon  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures  is  imnecessary. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism.  The  Coast  Guard  has 
analyzed  this  regulation  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  regulation  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  environmental  impact  of  this 
regulation  has  been  analyzed  in  the 
Environmental  Assessment  (EA) 
prepared  by  America's  Cup  1995,  the 
organizing  committee  of  the  races,  in 
connection  with  its  application  for  a 
Coast  Guard  regatta  permit.  A  copy  of 
the  EA  has  been  made  a  part  of  the 
public  docket  and  is  available  for  review 
at  the  Eleventh  Coast  Guard  District 
Offices  at  the  address  listed  under 
ADDRESSES. 

The  Coast  Guard  has  reviewed  the  EA 
submitted  by  the  sponsors  of  the  event, 
considered  the  environmental  impact  of 
this  regulation  and  concluded  that, 
under  section  2.B.2  of  Commandant 
Instruction  M16475.1B,  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  hirther 
environmental  documentation.  A 
Finding  of  No  Significant  Impact 
(FONSI)  has  been  prepared  in 
connection  with  the  regatta  permit,  has 
been  made  part  of  the  public  docket, 
and  is  available  for  review  at  the 
address  listed  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Regulation 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-TllOOl  is 
added  to  read  as  follows: 

S100.35-T11001     Special  Local 
Regulations;  San  Oiego  Bay,  Mission  Bay 
and  lACC  Race  Venue,  CA. 

(a)  Regulated  Areas.  This  regulation 
pertains  to  specified  portions  of  San 
Diego  Bay,  Mission  Bay  and  the  waters 
of  the  Pacific  Ocean  immediately 
offshore  of  San  Diego.  Within  these 
waters,  there  are  several  areas  with 
specific  regulations.  The  regulated  areas 
are  defined  as: 

(1)  West  San  Diego  Bay.  (i)  The 
following  area  is  subject  to  the 
regulations  delineated  below— The 


water  area  seaward  of  a  line  connecting 
the  following  points,  beginning  at: 

32»-43'-27.0"  N  lir-12'-48.0"  W;  (Harbor 
Island  Light  LLNR  1700h  thence  to 

32»_42'-51.0"  N  ll/o-lZ'-aa-S"  VV;  (North 
Island  li^t  "N".  LLNR  1705);  bounded 
on  both  sides  by  the  shoreline  of  San 
Dlcgo  Bay,  Including  the  submerged 
Zuniga  Shoal  Jetty:  and  bounded  to  the 
south  by  the  COLREGS  Demarcation 
Line  described  in  section  80.1 104  of  this 
chapter  (COLREG  Demarcation  Line). 

Datura:  NAD  83 
(ii)  The  following  area  (the  West 

Basin)  is  excluded  from  this  regulated 

area — The  waters  shoreward  of  a  line 

connecting  the  following  points, 

beginning  at: 

320-43-30.0"  N  117"-12'-48.0"  W:  thence  to 
32<'-43'-20.0"  N  117'»-13'-00.0"  W. 

Datum:  NAD  83 

(2)  America's  Cup  Channel.  The 
following  area  is  subject  to  the 
regulations  delineated  below — The 
waters  bounded  by  a  line  connecting  the 
following  points,  beginning  at: 

32*-40'-O0.0''  N  117»-13'-24.0"  W;  (Zungia 

Jetty  Ught  "Z",  LLNR  1520);  thence  to 
32»-39'-59.5''  N  117«-13'-36.2"  W;  thence  to 
32"-41'-M.l"  N  117"-13'-51.6 "  W;  (Buoy 

"14");  thence  to 
32''-42'-06.5"  N  117'-13'-45.0"  W;  (Buoy 

"16");  thence  to 
32«-42'-22.5"  N  117«-13'-34.2"  W;  (Buoy 

"16A");  thence  to 
32»-42'-47.4" N  1170-13-02.0"  W;  (Buoy 

"18");  thence  to 
32<'-43'-00.0"  N  117''-12'-25.0"  W;  (Buoy 

"20");  thence  to 
32*'-43'-03.0"  N  lir-1 1-39.8"  VV;  thence  to 
32''-42'-31.4''  N  117''-10'-43.5"  W;  (Buoy 

"22");  thence  to 
32«-41'-54.6"  N  lir'-09'-54.3"  VV;  (Buoy 

"24");  thence  to 
32<'-41'-21.0"  N  lir-09'-14.0"  W;  (Pier  18. 

San  Diego-Coronado  Bay  Bridge);  thence 

to 
32''-41'-16.0"  N  117''-09'-20.0"  VV;  (Pier  15. 

San  Diego-Coronado  Bay  Bridge);  thence 

to 
32'-4r-40.5"  N  117"-09'-^9.0"  VV;  thence  to 
32*-41'-52.3"  N  117O-09'-56.5"  W;  thence  to 
32»-42'-21.6"  N  117»-10'-48.0"  VV;  thence  to 
32''-42'-44.5"  N  117"-11'-14.0"  W;  thence  to 
32°-42-52.0" N  117"-ll'-24.5"  VV;  thence 

along  the  shoreline  to 
32'-40'-55.0"  N  1170-13 '-2 2.0"  W;  (Zuniga 

Jetty  Light  "V '.  LLNR  1540);  thence 

along  the  submerged  jetty,  returning  to 

the  point  of  beginning. 
Datim):  NAD  83 

(3)  Non-Anchorage  Areas.  The 
following  areas  are  non-anchorage  areas: 

(i)  NA-1:  The  waters  bounded  oy  a 
line  connecting  the  following  points, 
beginning  at: 

32''-41'-17.8"  N  117»-13'-56.7"  W;  thence  to 
32«-41'-l7.4"  N  lir'-14'-«1.0"  W;  thence  to 
32o_4r-32.0"  N  117*-14'-03.8''  W;  thence  to 
32''-41'-34.5"  N  Hr-13'-58.5"  W;  thence 
returning  to  the  point  of  beginning. 
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Qatuni:  NAD  83 

(ii)  NA-2:  The  waters  bounded  by  a 
1  ne  connecting  the  following  points, 
Ij  eginning  at: 

3  2''-41'-51.3"  N  117»-13'-57.5"  W;  thence  to 
a  2»Hil'-56.4" N  1170-14-12.9"  W;  thence  to 
3  2O-42'-10.5"  N  117"-14'-04.0"  W;  thence  to 
3  J''-42'-18.0"  N  117«-14'-O0.0"  W;  (Entrance 

Range  Front  Light.  LLNR  1500);  thence 

to 
3  2*^2'-12.9"  N  117M3'-50.0"  W;  thence 

returning  to  the  point  of  beginning. 
I  atum:  NAD  83 

(iii)  NA-3:  The  waters  bounded  by  a 
l|ne  connecting  the  following  points, 
b^inning  at: 

3  !"-42'-41.0"  N  1170-13-22.0"  W;  thence  to 
a  [•-42'-52.8"  N  117«-13'-24.6"  W;  thence  to 
3  !*-42'-55.0"  N  117«-13'-23.0"  W;  (Shelter 

Island  Light  "S".  LLNR  1640);  thence  to 
3  !''-42'-49.0"  N  117O-13'-13.0"  W;  thence 

returning  to  the  point  of  beginning. 

r  Jtum:  NAD  83 

(iv)  NA-4:  The  waters  bounded  by  a 
1  tie  connecting  the  following  points, 
fa  iginning  at: 

3  !»-42'-55.2"  N  1170-13-04.0"  VV;  thence  to 
3  ••-43'-05.7"  N  117O-13'-04.0"  W;  thence  to 
3  !«-43'-19.7"  N  117»-13'-00.0"  VV;  thence  to 
3  !"-43'-24.5"  N  lir-12'-51.8"  W;  thence  to 
3  l'-43'-08.1"  N  lir-12'-58.0"  W;  thence  to 
3  :°-42'-58.1"  N  1170-t2'-54.1"  W;  thence 

returning  to  the  point  of  beginning. 
E  itum:  NAD  83 

(v)  NA-5:  The  waters  bounded  by  a 
I  ae  connecting  the  following  points, 
fa  iginning  at: 

3  !"'-43'-O0.8  '  N  ll7«-ll'-23.0"  W;  thence  to 
3  ;o_43'_oi.o"  N  117O-l0'-36.0"  W 

(southwest  comer  of  "B  Street"  Pier); 

thence  to 
3  :o-42'-46.0"  N  1170-10-33.0"  W  (the 

shoreline  to  the  northwest  comer  of  "G 

Street"  Pier);  thence  to 
3  ;o-42'-46.2"  N  117O-10'-58.19"  VV;  thence 

returning  to  the  point  of  beginning. 
C  itumj  NAD  83 

(4)  Mission  Bay.  The  following  area  is 
s  ibject  to  the  regulations  delineated 

b  slow — ^The  water  area  between  the 
C  3LREGS  Demarcation  Line  described 
ii  §  80.1106  of  this  chapter  and  seaward 

0  ■  the  West  Mission  Bay  Bridge. 

d  jscribed  more  particularly  as  the  water 
a  ea  bounded  by  the  COLREGS 

1  emarcation  Line,  thence  along  the 
s  loreline  to: 

3  :°-46'-07.3"  N  1170-14-36.7"  W;  thence  to 
3  :o-40'-00.0" N  1170-14-27.8"  W;  thence 

along  the  shoreline  to  the  COLREGS 

Demarcation  Line. 
D  itum:  NAD  83 

(5)  lACC  Offshore  Race  Venue.  The 
following  area  Is  subject  to  the 
regulations  delineated  below— The 

V  aters  of  the  Pacific  Ocean  bounded  by 


a  line  connecting  the  following  points, 
beginning  at: 

32"'-37'-18.0"  N  117M4'-42.0"  VV  (San 

Diego  approach  "SD");  thence  to 
32''-34'-O6.0"  N  lir-17'-00.0"  W;  thence  to 
32''-35'-12.0"  N  117«'-22'-48.0"  VV;  thence  to 
32'-41'-00.0"  N  117O-26'-00.0"  W;  thence  to 
32'-43'-18.0"  N  117»-20'-00.0"  W;  thence  to 
32»-43'-18.0"  N  117«-17'-00.0"  W;  thence 

returning  to  the  point  of  beginning. 
Datum:  NAD  83 

(b)  Definitions. 

AC'95  Vessels.  Any  vessel  designated 
by  AC'95  and  approved  by  the  U.S. 
Coast  Guard  Patrol  Commander  that  has 
been  given  official  duties  in  support  of 
the  World  Championship  Races.  These 
vessels  include  but  are  not  limited  to 
mark  boats,  stake  boats,  and  umpire 
boats. 

Official  Vessels.  Official  Vessels  are 
all  U.S.  Coast  Guard,  U.S.  Coast  Guard 
Auxiliary,  state  and  local  law 
enforcement  vessels,  and  civilian 
vessels  designated  by  the  Coast  Guard 
Patrol  Commander  and  flying  the 
official  patrol  vessel  flag.  The  official 
patrol  vessel  flag  is  a  white  rectangular 
flag  emblazoned  with  the  words 
"America's  Cup  '95"  and  depicting  two 
sailing  vessels  racing  beneath  the 
America's  Cup  trophy.  The  civilian 
vessels  may  include  but  are  not  limited 
to  AC'95  Crowd  Control  Vessels  and 
media  vessels.  AC'95  Crowd  Control 
vessels  are  20-foot  and  23-foot  Bayliner 
power  boats  identified  by  the  word 
"PATROL",  followed  by  a  number, 
printed  in  large  letters  on  both  sides  of 
the  vessel.  AC'95  Crowd  Control  Vessels 
will  fly  the  official  patrol  vessel  flag  and 
operate  a  yellow  and  red  flashing  light. 

Participant.  Any  lACC  race  boat, 
L\CC  chase  boat  or  L\CC  tender  that  is 
registered  with  AC'95  while  in 
performance  of  its  official  function 
relative  to  a  given  race. 

Patrol  Commander.  A  Patrol 
Commander  has  been  designated  by  the 
Commander,  Eleventh  Coast  Guard 
District.  The  Patrol  Commander  has  the 
authority  to  control  the  movement  of  all 
vessels  operating  in  the  regulated  areas 
and  may  suspend  the  regatta  at  .iny  time 
it  is  deemed  necessary  for  the  protection 
of  life  and  property. 

Note:  The  Patrol  Commander  may  be 
contacted  during  the  regulator)'  periods  on 
VHF/FM  Channel  16  (156.8  MHZ)  or  Channt^l 
22  (157.1  MHZ)  by  calling  "Coast  Guard 
Patrol  Commander"  or  "Coast  Guard  San 
Diego." 

Spectator  vessels.  All  vessels  not 
registered  with  the  America's  Cup  '95 
governing  body  (AC'95),  the  race 
sponsor,  as  a  participant  and  not 
designated  as  an  AC'95  Vessel  or  an 
Official  Vessel  by  the  Coast  Guard  Patrol 
Commander  are  spectator  vessels. 
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(c)  Special  Local  Regulations. — (1) 
West  San  Diego  Bay/America's  Cup 
Channel.  The  following  regulations  are 
in  effect  between  the  hours  of  10  a.m. 
to  12  noon  and  3:30  p.m.  to  5:30  p.m. 
on  October  28  and  29  and  November  1, 
2  and  4, 1994,  and  as  otherwise  ordered 
by  the  Patrol  Commander  by  Broadcast 
Notice  to  Mariners: 

(i)  All  participants  shall  use  the 
America's  Cup  Channel  when  entering 
or  departing  San  Diego  Bay. 

(ii)  Participants  shall  not  operate  their 
vessels  exclusively  under  sail  within  the 
America's  Cup  Channel  or  within  San 
Diego  Bay  without  the  express 
permission  of  the  Patrol  Commander. 
Participant  vessels  shall  be  under  power 
or  tow  when  transiting  the  America's 
Cup  Charmel. 

(iii)  Spectators  and  participant  vessels 
shall  not  exceed  a  speed  often  knots. 

(iv)  Spf?<^  tators  sail  vessels  shall  not 
operate  exclusively  under  sail  without 
the  prior  express  permission  of  the 
Patrol  Commander. 

(v)  Spectator  vessels  shall  not  enter 
the  America's  Cup  Channel,  as  defined 
in  paragraph  (a)(2)  of  this  section, 
except  in  the  case  of  an  emergency.  If 
equipped  with  a  VHF/FM  radio,  vessels 
shall  immediately  notify  the  Coast 
Guard  on  Channel  16  (156.8  MHZ)  of 
the  existence  of  any  emergency. 

(vi)  When  transiting  through  the 
regulated  areas  is  necessary,  spectator 
vessels  shall  make  expeditious  transit 
and  shall  not  impede  or  obstruct  the 
orderly  flow  of  vessel  traffic. 

(vii)  All  vessels  shall  follow 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(viii)  No  vessel  shall  anchor  in  a  non- 
anchorage  area  specified  in  paragraph 
(a)(3)  of  this  section,  except  in  the  case 
of  an  emergency.  If  equipr>ed  with  a 
'  VHF/FM  radio,  the  vessel  shall 
immediately  notify  the  Coast  Guard  on 
Channel  16  (156.8  MHZ)  of  the 
existence  of  any  emergency. 

(2)  Mission  Bay.  The  following 
regulations  are  in  effect  between  the 
hours  of  10  a.m.  to  12  noon  and  3:30 
p.m.  to  5:30  p.m.  on  October  28  and  29 
November  1,  2  and  4, 1994,  and  as 
otherwise  ordered  by  the  Patrol 
Commander  by  Broadcast  Notice  to 
Mariners: 

(i)  Spectator  and  participant  vessels 
shall  not  exceed  five  knots. 

(ii)  Spectator  and  participant  sail 
vessels  shall  not  operate  exclusively 
under  sail  without  the  prior  express 
permission  of  the  Patrol  Commander. 

(iii)  When  transiting  through  the 
regulated  area  is  necessary,  spectator 
vessels  shall  make  expeditious  transit 
and  shall  not  impede  or  obstruct  the 
orderly  flow  of  vessel  traffic. 


(iv)  All  vessels  shall  follow 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(3)  lACC  offshore  race  venue.  The 
following  regulations  are  in  effect  from 
12  noon  to  5:30  p.m.  on  October  28  and 
29  and  November  1,  2  and  4, 1994,  and 
as  otherwise  ordered  by  the  Patrol 
Commander  by  Broadcast  Notice  to 
Mariners,  within  the  LACC  offshore  race 
venue  which  falls  within  the  navigable 
waters  of  the  United  States,  i.e.,  those 
waters  within  three  nautical  miles 
(3nra)  of  the  baseline  from  which  the 
territorial  sea  is  measured: 

(i)  Spectator  vessels  shall  remain 
outside  the  course  perimeter,  as  marked 
by  the  AC'95  Vessels  and  Official 
Vessels. 

(ii)  All  vessels  shall  follow  the 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

Note:  The  regulations  specifipd  in  this 
paragraph  apply  ojily  within  the  navigable 
waters  of  the  United  States.  In  all  waters 
within  the  L^CC  offshore  race  venue  which 
fall  outside  the  navigable  waters  of  the 
IJnited  States,  during  the  specified  dates  and 
times,  the  following  nonobligator\-  guidelines 
apply: 

(A)  All  spectator  vessels  should 
remain  clear  of  the  race  venue  and  avoid 
interfering  with  any  participant,  AC'95 
Vessels  or  Official  Vessels.  Interference 
with  race  activities  may  constitute  a 
safety  hazard  warranting  cancellation  or 
termination  of  all  or  part  of  the  World 
Championship  race  activities  by  the 
Patrol  Commander. 

(B)  Any  unauthorized  entry  within 
the  race  course  perimeter,  as  marked  by 
the  AC'95  Vessels  and  Official  Vessels, 
by  spectator  vessels  constitutes  a  risk  to 
the  safety  of  marine  traf^c.  Such  entry 
will  constitute  a  factor  to  be  considered 
in  determining  whether  a  person  has 
operated  a  vessel  in  a  negligent  manner 
in  violation  of  46  U.S.C  2302. 

(4)  One  way  traffic  and  five  knot 
speed  limit,  the  Patrol  Commander  may 
implement  one-way  traffic  patterns  and 
a  five  knot  speed  limit  in  the  regulated 
areas  or  portions  thereof  if  the  Patrol 
Commander  deems  it  necessary  to 
ensure  safe  navigation.  Notice  of  one- 
way traffic  and  a  five  knot  speed  limit 
shall  be  made  by  Broadcast  Notice  to 
Mariners.  If  one-way  traffic  patterns  are 
implemented,  spectator  and  participant 
vessels  are  required  to  transit  the 
applicable  regulated  area(s)  in  either  an 
inbound  direction  (proceeding  into  port) 
or  an  outbound  direction  (proceeding  to 
sea).  No  traffic  in  any  direction  other 
than  inbound  or  outbound  (i.e..  cross 
traffic)  will  be  permitted  in  the  area  of 
implementation.  If  a  five  knot  speed 
limit  or  one-way  traffic  is  implemented, 
all  participant  and  spectator  vessels 


shall  also  abide  by  all  other 
nonconfiicting  provisions  contained 
within  these  special  local  regulations 
associated  with  the  regulated  area.  If  a 
five  knot  speed  limit  is  implemented  in 
San  Diego  Bay.  all  traffic  entering  or 
exiting  the  harbors  will  be  required  to 
make  a  speed  of  no  more  than  five  knots 
through  the  water.- 

(d)  Effective  Dates.  This  section  is 
effective  10  a.m.  PDT  on  October  28, 
1994  through  5:30  p.m.  PST  on 
November  6, 1994,  inclusive,  unless 
cancelled  earlier  by  the  District 
Commander. 

Dated:  Septemlier  22, 1994. 
R.A.  Applebaum, 

Fear  Admiral.  Coast  Guard.  Commander, 

Eleventh  Coast  Guard  District. 

IFR  Doc.  94-25155  Filed  10-11-94;  8:45  ami 
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33  CFR  Part  100 
[CGD1 1-94-006] 
RIN2115-AE46 


Special  Local  Regulations; 
International  America's  Cup  Class 
World  Championships  Bay  Races;  San 
Diego  Bay,  CA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule  with 
request  for  comments. 


SUMMARY:  Temporary  special  local 
regulations  are  being  adopted  for  that 
portion  of  the  International  America's 
Cup  Class  (LACC)  regatta  and  exhibition 
races  that  are  being  conducted  within 
San  Diego  Bay  (the  Bay)  between 
October  28, 1994  and  November  6. 1994. 
inclusive.  These  regulations  are 
necessary  to  provide  for  the  safety  of 
life,  property,  and  navigation  on  Lhe 
navigable  waters  of  the  United  States 
during  the  scheduled  events. 
DATES:  These  regulations  become 
effective  at  10  a.m.  PDT  on  October  28. 
1994  and  terminate  at  5:30  p.m.  PST  on 
November  6. 1994,  unless  cancelled 
earlier  by  the  District  Commander. 
Comments  must  be  received  by  Octobt^r 
27,  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Lieutenant  Cam  Lewis.  USCG  America's 
Cup  Patrol,  Naval  Training  Center. 
Building  302,  San  Diego,  California 
92133-5000.  Attn:  CCGDl  1-94-006  or 
may  be  delivered  to  the  same  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

The  Eleventh  Coast  Guard  District 
Commander  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
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be  available  for  inspectian  or  copying  at 
Eleventh  Coest  Guard  District  Office. 
OpentioBs  Division.  501  West  Ocean 
Boutevaid.  Suite  8240.  Long  Beach, 
Califoraia  90622-5399. 
FOR  RMTHBI MFORMATION  CONTACT: 

Lieutenant  Cam  Lewis,  America's  Cup 
Pitzol;  telephone  number  (619)  557- 
2920. 

SUPPLBiENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  notice  of  proposed 
rulemaking  and  delajring  Uie  effective 
date  of  this  regulation  would  be 
contrary  to  the  pubUc  interest  since  the 
event  is  expected  to  result  in  a  high 
concentration  of  spectator  and 
participant  vessels,  and  the  actual 
stipulations  of  the  special  local 
regulations  were  not  finalized  in  tin^e 
for  publication  more  than  30  day3  prior 
to  the  start  of  the  event. 

Although  this  regulation  is  published 
as  a  final  rule,  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  the 
regulatioo  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  ADDRESSES  in  this  preamble. 
Those  providing  comments  should 
identify  the  docket  number  (CCGDll- 
94-006)  for  the  regulation  and  also 
include  their  name,  address  and 
reason^s)  for  each  comment  presented. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

Based  upon  the  comments  received, 
the  scope  of  the  regulation  may  be 
changed. 

Drafting  Informatkw 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Cam  Lewis,  Project  Officer  for  the  Patrol 
Commander,  and  Lieutenant  Robin 
Barber.  Project  Attorney.  Eleventh  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  prompting  a  need  for  these 
Special  Local  Regulations  is  the 
International  America's  Cup  Class 
World  Championships  which  will  be 
conducted  within  San  Diego  Bay  in 
October  and  November  1994.  In 
addition,  ocean  races  will  be  conducted 
in  the  Pacific  Ocean  offshore  of  San 
Diego  in  October  and  November  1994; 
special  local  regulations  establishing 
measures  promoting  the  safety  of  these 


6cean  races  is  the  subject  of  separate 
ijulemaking  (CGDl  1-94-004)./ 

These  r^ulations  are  intended  to 

romote  SiJa  navigation  on  the  wraterB  of 
Diego  Bay  dining  the  exhibition 
by  controlling  the  traffic  entering, 

ittng  and  travehng  »rithin  these 
>^aters.  The  anticipated  concentration  of 

ectator  and  participant  vessels 
'  ited  widi  these  races  poses  a 
y  concern,  which  is  addressed  in 

ese  q>ecial  local  regulations. 

During  the  regulatory  period 
rescrifaed  in  these  regulations. 
s|)ecified  poriions  of  San  Diego  Bay  will 
qe  closed  to  all  vessel  traffic  except 
^Aessels  designated  by  the  U.S.  Coast 
Guard  PatrcM  Commander.  A  designated 
c  lannel.  adjacent  to  the  dredged  main 
s  lip  channel,  bounded  by  the  shoreline 
c  r  North  Island  aid  passing  through  the 
S  Bcurity  Zone  defined  in  33  CFR 
1 55.1105  adjacent  to  naval  piers  J 
t  uough  P  on  the  western  shore  of  North 
I  land  will  be  available  for  non- 
F  articipating  vessels  to  enter,  exit  and 
t  avel  within  San  Diego  Bay  during  the 
r  (gulatoiy  period.  Those  vessels 
V  ishing  to  use  this  channel  to  enter  or 
e  dt  San  Diego  Bay  must  obtain 
p  srmission  to  proceed  from  the  Patrol 
C  ommander  at  least  30  minutes  prior  to 
ti  le  expected  transit. 

Speed  limits  and  operating 
n  quirements  are  also  established  for 
o  her  vessel  traffic  operating  within  the 
n  igulated  areas  during  the  exhibition 
ri  ces  and  when  most  lACC  and 
s  )ectator  vessels  are  expected  to  transit 
t  le  harbors.  During  these  times, 
s  »ectator  vessels  shall  not  operate 
e  Krlusively  under  sail  within  the 
rfgulated  areas. 

These  operating  requirements  are 
atoplicabie  to  all  vessels  operating 
M  ithin  San  Diego  Bay  preceding,  during 
a  »d  following  the  lACC  boat  races, 
u  iless  otherwise  specified. 

All  vessels  which  fail  to  comply  with 
tl  is  regulation  while  operating  within 
tl  e  regulated  areas  during  the  regulatory 
p  sriods  are  subject  to  citation  for  failure 
t(  comply  %vith  this  regulation,  and 
s  ibject  to  the  penalties  presented  in  33 
L  S.C  1236  and  33  CFR  100.50. 


R  egulatory  Evaluation 

This  regulation  is  not  a  significant 
n  gulatory  action  under  Section  3(f)  of 
E  cecutive  Order  12866  and  does  not 
n  quire  an  assessment  of  potential  costs 
ai  id  benefits  under  Section  6(a)(3)  of 
tt  at  Order,  h  has  been  exempted  from 
It  view  by  the  Office  of  Management  and 
B  jdget  under  that  Order.  It  is  not 
si  ;aificant  under  the  regulatory  policies 
ai  d  procedures  of  the  Department  of 
T  ansportation  (DOT)  (44  FR 11040; 
Fi  (bruary  28. 1979).  The  Coast  Guard 


expects  the  economic  impact  of  tins 
regulation  to  be  so  minimal  that  a  full 
Regulatoiy  Evaluation  tuider  paragraph 
10(e)  of  the  D^tartment  of 
Tranqiortation  regulatory  policies  and 
procedures  is  unnecessary. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
have  sufficient  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  environmental  impact  of  this 
regulation  has  been  analyzed  in  the 
Environmental  Assessment  (EA) 
prepared  by  America's  Cup  1995.  the 
organizing  committee  of  the  races,  in 
connection  with  its  application  for  a 
Coast  Guard  regatta  permit.  A  copy  of 
the  EA  has  been  made  a  part  of  the 
public  docket  and  is  available  for  review 
at  the  Eleventh  Coast  Guard  District 
Offices  at  the  address  listed  under 

ADDRESSES. 

The  Coast  Gtiard  has  reviewed  the  EA 
submitted  by  the  sponsors  of  the  event, 
considered  Uie  environmental  impact  of 
this  regulation  and  ccmcluded  that, 
imder  section  2.B.2  of  Commandant 
Instruction  M  16475.1B.  it  will  have  no 
significant  environm^ital  impact  and  it 
is  categcHically  excluded  from  further 
environmental  documentation.  A 
Finding  of  No  Significant  Impact 
(FONSI)  has  been  prepared  in 
connection  with  the  regatta  permit^  has 
been  matte  part  of  the  pubfic  docket, 
and  is  available  for  review  at  the 
address  listed  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulation 

In  consideration  of  the  foregoing  part 
100  of  Utle  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233.  49  CFR  1.46  and 

33  CFR  100.35. 

2.  A  S  100.35-T11002  is  added  to  tead 

as  follows: 
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S100.35-T11002    Special  Local 
Regulations;  San  Diego  Bay.  CA. 

(a)  Regulated  Areas.  These  regulations 
pertain  to  specified  portions  of  San 
Diego  Bay,  defined  as: 

(1)  San  Diegp  Bay.  The  following  area 
is  subject  to  the  regulations  delineated 
below — The  water  area  seaward  of  the 
San  Diego-Coronado  Bay  Bridge  (a  line 
connecting  32''-41'-16.0"N,  117"'-09'- 
20.0"  W  (Pier  15)  and  32<'-4l'-35.0"  N 
117°-C9'-00.0"  W  (Pier  21));  bounded 
on  both  sides  by  the  shoreline  of  San 
Diego  Bay,  including  the  submerged 
Zuniga  Shoal  Jetty;  and  bounded  to  the 
south  by  the  COLREGS  Demarcation 
Line  df.scribed  in  section  80.1104  of  this 
chapter  (COLREGS  Demarcation  Line), 
excluding  the  following  areas: " 

(i)  Shelter  Island  Yacht  Basin.  The  water 
area  shoreward  of  a  line  connecting  32''-42'- 
28.0"  N,  117"'-1 4-05.0"  W  and  32''-42'-24  0" 
N.  11 7°-! 4'-]  3.0"  W; 

Datum:  NAD  83 

(ii)  America's  Cup  Basin.  The  water 
area  shoreward  of  a  line  connecting  32°- 
43'-19.0"  N.  117M3'07.0"  W  and  32°- 
43-10.0"  W.  117''-13'-12.0"  W; 

Datum:  NAD  83 

(iii)  West  Basin.  The  water  area 
.shoreward  of  a  line  connecting  32°-43'- 
30.0"  N,  117°-12'-48.0"  W  (Harbor 
Island  Light  LLNR  1700))  and  32''-43'- 
20.0"  N,  IW-W-OO.O"  W; 

Datum:  NAD  83 

(iv)  East  Basin.  The  water  area 
shoreward  of  a  line  connecting  32°-43'- 
37.0"  N.  117"-ll'-07.0"  W  and  32''-43'- 
29.0"  N.  1 17°-11'-16.0"  \V;  and 

Datum:  N.\D  83 

(iv)  Inter-Continental  Marina.  The 
water  area  shoreward  of  a  line 
connecting  32"'-42'-19.0"  N,  117"'-10'- 
03.0"  W  and  32°-42'-16.0"  N,  117°-09'- 
.58.0"  W. 

Datum:  NAD  83 

(2)  America's  Cup  Channel.  The 
following  area  is  subject  to  the 
regulations  delineated  below— The 
water  area  bounded  by  a  line  connecting 
the  following  points,  beginning  at: 

32''-40'-O0.0"  N  117''-13'-24.0"  W  (Zuniga 

Jetty  Light  -Z"  (LLNR  1520));  thence  to 
32°-39'-59.5"  N  117»-l3'-36.2"  W;  thence  to 
32"'-4V-44.1"N  liy-lS'-Sl.S"  W  (Buoy 

"14"):  thence  to 
32'-42-06.5"  N  117''-1 3-45.0"  W  (Buoy 

"16);  thence  to 
32»-42'-22.5  •  N  lU'-l 3-34.2"  VV  (Buoy 

"16A'*);  thence  to 
32''^2'-47.4"  N  117''-13'-02.0"  W  (Buoy 

"18");  thence  to 
32»-43'-00.0  '  N  ll?"-! 2-25.0"  VV  (Buov 

"20");  thence  to 
32''-43'-O3.0"  N  117»-n'-39.8"  W;  thence  to 


32«-42'-31.4"  N  117''-10'-43.5  '  VV  (Buoy 

"22");  thence  to 
32»-4r-54.6"  N  117--09'-54.3"  VV  (Buoy 

"24");  thence  to 
32<'-ir-21.0" N  117'-O9-\4.0"  VV  (Pier  18. 

San  Diego-Coronado  Bay  Bridge;  thence 

to 

32''-41'-]6.0" N  117''-09'-20.0"  W  (PierlS, 
San  Diego-Coronado  Bay  Bridge;  thence 
to 
32"'-4i'-40.5"  N  m'-Og'-ig.O"  W;  thence  to 
32''-41'-52.3"  N  117°-09'-56.5"  W;  thence  to 
32»-42'-21.6"  N  117«-10'-48.0"  W;  thence  to 
32»^2'-44.5"  N  117»-ll'-i4.0"  VV;  thence  to 
32''-42'-52.0  '  N  117«-ll'-24.5 "  W:  thence 

along  the  shorehne  to 
32''-40'-55.0"  N  117«-13'-22.0 "  VV  (Zuniga 
)etfy  Light  "V"  (LLNR  1540));  thence 
along  the  submerged  jettv.  n  t.iming  to 
the  point  of  b(^inning. 

Datum:  NAD  83 

(3)  lACC  Bay  Racing  Venue.  The 
following  area  is  subject  to  the 
regulations  delineated  below— The 
waters  within  San  Diego  Bay  bounded 
by  a  line  connecting  the  following 
point.<;.  beginning  at: 
32°-42--12.0' N  117M.T-30.0"  VV  (North 

Island  Light  "2"  (LLNR  1615));  thence  to 
32''-42'-23.5"N  lU'-lS'-ig.S-VV;  thence  to 
32»-43'-08.0"  N  ll/'-l  2-58.0"  W;  thence  to 
32''-43-21.0"  N  11 70-1 2-46.8"  W;  thence  to 
32°_43_22.5"  N  117''-12'-00.0"  VV:  thence  to 
32'"-43'-21.0"  N  117''-ll'-22.0"  VV;  thence  to 
32°^3'-10.0"  N  117»-1 0-42.5"  W;  thence  to 
32--42-42.0"  N  117--10'-42.5"  VV;  thence  to 
32'>-4r-36.6"  N  117°-<J9'-13.8'  W;  thence  to 
32"'-4 1-38.2"  N  n7»-09'-51.0"  W;  thence 
along  the  shoreline,  returning  to  the 
point  of  beginning. 
Datum:  NAD  83 
(b)  Definitions. 

AC'95  vessels.  Any  vessel  designated 
by  AC'95  and  approved  by  the  U.S. 
Coast  Guard  Patrol  Commander  that  has 
been  given  official  duties  in  support  of 
the  World  Championship  Races.  These 
vessels  include  but  are  not  limited  to 
mark  boats,  stake  boats,  and  umpire 
boats. 

Official  vessels.  Official  Vessels  are  all 
U.S.  Coast  Guard,  U.S.  Coast  Guard 
Auxiliary,  state  and  local  law 
enforcement  vessels,  and  civilian 
vessels  designated  by  the  Coast  Guard 
Patrol  Commander  and  fijing  the 
official  patrol  vessel  fiag.  The  official 
patrol  vessel  flag  is  a  white  rectangular 
flag  emblazoned  with  the  words 
"America's  Cup  '95"  and  depicting  two 
sailing  vessels  racing  beneath  the 
America's  Cup  trophy.  The  civilian 
ve.ssels  may  include  but  are  not  limited 
to  AC'95  Crowd  Control  Vessels  and 
media  vessels.  AC'95  Crowd  Control 
Vessels  are  20-foot  and  23-foot  Bayliner 
power  boats  identified  by  the  word 
"PATROL",  followed  by  a  number, 
printed  on  both  sides  of  the  vessel. 
AC'95  Crowd  Control  Ves.sels  will  fiv 


the  official  patrol  vessel  flag  and  operate 
a  yellow  and  red  flashing  light. 

Participant.  Any  L\CC  race  boat, 
LACC  chase  boat  or  L\CC  tender  that  is 
registered  with  AC'95  while  in 
performance  of  its  official  function 
relative  to  a  given  race. 

Patrol  Commander.  A  Patrol 
Commander  has  been  designated  by  the 
Commander,  Eleventh  Coast  Guard 
District.  The  Patrol  Commander  has  the 
authority  to  control  the  movement  of  all 
.   vessels  operating  in  the  regulated  areas 
and  may  suspend  the  regatta  at  anytime 
it  is  deemed  necessary  for  the  protection 
of  life  and  property. 

Note:  The  Patrol  Commander  may  be 
contacted  during  the  regulator\'  periods  on 
VHF/F.M  Channel  16  (156.8  MHZ)  or  Chennol 
22  (157.1  MHZ)  by  calling  "Coast  Guard 
Patrol  Commander"  or  "Coast  Guard  .San 
Diego." 

Spectator  vessels.  All  vessels  not 
registered  with  the  America's  Cup  "9.=) 
governing  (AC'95),  the  race  sponsor,  as 
.a  panicipant  and  not  designated  as  an 
AC'95  Race  Official  or  an  Official  Ves.sel 
by  the  Coast  Guard  Patrol  Commander 
are  spectator  vessels. 

Transmitting  vessels.  A  special 
classification  of  spectator  vessels,  whose 
sole  purpose  for  being  underway  within 
the  waters  of  San  Diego  Bay  is  to  exit 
the  Bay  or  enter  the  Bay  and  return  to 
its  mooring.  Transitingvessels  include 
commercial  or  military  vessels. 

(c)  Special  Local  Regulations.  The 
following  regulations  are  in  effect 
between  the  hours  of  10  a.m.  and  5:30 
p.m.  on  October  30  and  November  5. 
1994.  and  as  otherwise  ordered  by  the 
Patrol  Commander  through  Broadtasf 
Notice  to  Mariners: 

(1)  The  area  of  San  Diego  Bay 
described  as  the  LACC  Bay  Racing 
Venue  in  paragraph  (a)(3)  of  this  section 
shall  be  closed  to  all  vessels  except 
participants,  AC'95  Vessels  and  OfiV  ial 
Vessels. 

(2)  All  transiting  vessels  wishing  to 
enter  or  exit  San  Diego  Bav  through  the 
America's  Cup  Channel,  specified  in 
paragraph  (a)(2)  of  this  section  (the 
Channel),  must  obtain  permission  to 
proceed  in  the  Channel  from  the  Patrol 
Commander  at  least  30  minutes  prior  to 
the  expected  transit  time  (prior  to 
entering  the  Channel).  Before  actual 
entry  into  the  Channel,  the  vessel  must 
notifj  the  Patrol  Commander  of  its 
location  and  speed.  VHF/FM  Channel 
13  (156.65  MHZ)  is  the  designated 
channel  for  these  communications.  If 
deemed  necessary  by  the  Patrol 
Commander,  the  Coast  Guard  will 
assign  an  escort  vessel  to  accompany  the 
transiting  vessel  through  the  Channel. 
The  maximum  speed  for  transiting 
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through  the  Channel  is  ten  knots.  While 
using  the  Channel  the  transiting  vessel 
shall  follow  all  directions  of  the  Patrol 
Commander  and  the  assigned  escort 
vessel,  if  applicable. 

(3)  Spectator  sail  vessels  shall  not 
operate  exclusively  under  sail  without 
the  prior  e;q>ress  permission  of  the 
Patrol  Commander  to  do  so. 

(4)  Spectator  vessels  shall  not  enter 
the  LACC  Bay  Racing  Venue,  as 
specified  in  paragraph  (a)(3)  of  this 
section  (and  identified  by  Official 
Vessels  and  inflatable  buoys  marking 
the  race  venue  perimeter),  or  the 
America's  Cup  Qiannel.  as  specified  in 
paragraph  (a)(2)  of  this  section,  except 
in  the  case  of  an  emergency.  If  equipped 
with  a  VHF/FM  radio,  vessels  shall 
immediately  notify  the  Coast  Guard  on 
Channel  16  (156.8  MHZ)  of  the 
existence  of  any  emergency. 

(5)  Spectator  and  transiting  vessels 
shall  not  impede  or  interfere  with  AC95 
Vessels,  Official  Vessels  and  participant 
vessels. 

(6)  Spectator  and  transiting  vessels 
shall  not  exceed  a  speed  of  ten  knots. 

(7)  Fhre  Knot  Speed  Limit.  The  Patrol 
Commander  may  implement  a  five  knot 
speed  limit  within  the  regulated  areas, 
or  portions  thereof,  if  the  Patrol 
Commander  deems  it  necessary  to 
ensure  safe  navigation.  Notice  of  the  five 
knot  speed  limit  shall  be  made  by  a 
Broadcast  Notice  to  Mariners.  If  a  five 
knot  speed  limit  is  implemented,  all 
spectatOT  and  transiting  traffic,  whether 
entering  or  exiting  the  harbors,  will  be 
reauired  to  comply. 

(is)  All  vessels  snail  follow 
instructions  of  Coast  Guard  and  Coast 
Guard  Auxiliary  vessels. 

(d)  Effective  Dates.  This  section  will 
be  effective  10  a.m.  PDT  on  October  28, 
1994,  through  5:30  pjn.  PST  on 
November  6. 1994,  inclusive,  unless 
cancelled  earlier  by  the  District 
Commander. 

Dated:  September  22-.  1994. 
R.  A.  App^Dsmn, 

Admiral.  U.S.  Coast  Guard  Commander, 
Elererrth  Coast  Guard  District 
IFR  Doc  94-2S156  Filed  10-11-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(WA&-1-553ta.  WA27-1-6612a;  FRL^S078- 

Approval  and  Promulgation  of 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency. 


AC  TiON:  Direct  final  rule. 


SU  MMARY:  Environmental  Protection 
A{  ency  (EPA)  conditionally  approves  a 
re  dsion  to  the  State  implementation 
plan  (SIP)  submitted  by  the  State  of 
Washington  for  the  purpose  of  bringing 
afa  out  the  attainment  of  the  National 
ambient  air  quality  standards  (NAAQS) 
fo^  particulate  matter  with  an 
aei'odynamic  diameter  less  than  or  equal 
tola  nominal  10  micrometers  (PM-10). 
Tie  implementation  plan  was  submitted 
bjtbe  State  to  satisfy  certain  Federal 
[uirements  for  an  approvable 
lerate  nonattainment  area  PM-10 
for  Tacoma,  Washington. 
ITES:  This  final  rule  wul  be  effective 
December  12, 1994  unless  adverse  or 
iticai  comments  are  received  by 
tvember  14,.  1994.  If  the  effective  date 
[delayed^  timely  notice  will  be 
iblisbed  in  the  Federal  Register. 
tRESSES:  Written  comments  should 
ba  addressed  to:  Montel  Livingston,  SIP 
\  anager.  Environmental  Protection 
A  jency.  Air  and  Radiation  Branch  (AT- 
OJ  i2),  1200  Sixth  Avenue,  Seattle, 
W  ashington  98101. 

Docimients  which  are  incorporated  by 
n  ference  are  available  for  public 
ii  spection  at  the  Air  and  Radiation 
D  >cket  and  Information  Center, 
E  ivironmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
C  ypies  of  material  submitted  to  EPA 
n  ay  be  examined  during  normal 
b  isiness  hours  at  the  following 
1(  cations:  EPA,  Region  10,  Air  & 
R  idiation  Branch,  1200  Sixth  Avenue 
(i  kT-082).  Seattle,  Washington  98101. 
a  id  the  State  of  Washington  Department 
of  Ecology,  4450  Third  Avenue  SE.. 
L  icey,  Washington  98504. 
F  m  FURTHER  iNFORMA-HON  CONTACT: 
C  aire  Hong,  Air  and  Radiation  Branch 
(i  lT-082).  Environmental  Protection 
/  gency,  1200  Sixth  Avenue,  Seattle, 
V  Washington  98101,  (206)  553-1813. 

S  JPPLEMENTARV  INFORMATKM: 

I  Background 

The  Tacoma,  Washington,  area  was 
c  Bsignated  nonattainment  for  PM-10 
a  id  classified  as  moderate  under 
s  ictions  107(d)(4)(6)  and  188(a)  of  the 
(  lean  Air  Act  (CAA),  upon  enactment  of 
tee  Clean  Air  Act  Amendments  (CAAA) 
df  1990. '  See  56  FR  56694  (November 
G  ,  1991)  (official  designation  codified  at 
4  Q  CFR  81.348).  The  air  quality 
]:  lanning  requirements  for  moderate 


PM-10  nonattainment  areas  are  set  out 
in  subparts  1  and  4  of  part  D,  title  I  of 
the  Act  2  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIPfi  and  SIP  revisions  submitted  under 
Title  I  of  the  Act,  including  those  State 
si^Hnittals  containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (AprU  28. 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  int^pretations  of  title  I  advanced 
in  this  notice  and  the  supporting 
rationale.  In  this  rulemaking  action  on 
the  State  of  Washington's  moderate  PM- 
10  SIP  for  the  Tacoma  nonattainment 
area  (referred  to  as  Tacoma  or  the 
Tacoma  Tideflats),  EPA  is  applying  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 
Additional  information  supporting 
EPA's  action  on  this  particular  area  is 
available  for  inspection  at  the  address 
indicated  above.  Those  States 
containing  initial  moderate  PM-10 
nonattainment  areas  (those  areas 
designated  nonattainment  under  CAA 
section  107(d)(4)(B))  were  required  to 
submit,  among  other  things,  the 
following  provisions  by  November  15, 
1991: 

1.  Provisions  to  ensure  that 
reasonably  available  control  measures 
(RACM)  (including  such  reductions  in 
emissions  fit>m  existing  sources  in  the 
area  as  may  be  obtained  through  the 
adoption,  at  a  minimum,  of  reasonably 
available  control  technology  (RACT)) 
shall  be  implemented  no  later  than 
December  10. 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31, 1994;  and 

4.  Provisions  to  ensure  that  the 
control  requirements  applicable  to 
major  stationary  sources  of  PM-10  also 
apply  to  major  stationary  sources  of 
PM-10  precursors  except  where  the 
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■  The  1960  Amendments  to  the  Clean  Air  Act 
n  ade  significant  changes  to  the  Act.  See  Pub.  L  Na 
1  )l-549,  IM  StaL  2399.  References  herein  are  to  the 
(Jean  Air  Act,  as  amended  ("the  Act").  The  Clean 

ir  Act  is  codified,  as  amended,  in  the  U.S.  Code 
A  42  U.S.C  7401.  ef  seq. 


>  Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  specincaJly  applicable  to  PM- 
10  nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and.  as  appropriate,  in 
today's  notice  and  tapponing  information. 


Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  m  the  area  (see  sections  172(c). 
188,  aiid  189  of  the  Act). 

Additional  provisions  are  due  at  a 
later  date.  States  with  initial  moderate 
PM-10  nonattainment  areas  were 
required  to  submit  a  permit  program  for 
the  construction  and  operation  of  new 
and  modified  major  stationary  sources 
of  PM-10  by  June  30.  1992  (see  CAA 
section  189(a)).  The  Washington  State 
Department  of  Ecology  (WDOE) 
submitted  the  new  source  review 
requirements  for  this  area  on  October 
22, 1993.  EPA  will  address  that 
submittal  in  a  separate  Federal  Register 
doounent. 

Such  States  also  were  required  to 
submit  contingency  measures  by 
November  15, 1993,  which  become 
effective  without  further  action  by  the 
State  or  EPA.  upon  a  determination  by 
EPA  that  the  area  has  failed  to  achieve 
RFP  or  to  attain  the  PM-10  NAAQS  by 
the  applicable  statutory  deadline  (see 
CAA  section  172(c)(9)  and  57  FR  13510- 
13512  and  13543-13544).  EPA 
addresses  the  contingency  measures  the 
State  has  submitted  for  Tacoma  in  part 
II.8  of  the  discussion  below. 

n.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
Section  110(k)(4)  of  the  Act  authorizes 
EPA  to  approve  a  plan  revision  based  on 
a  commitment  by  the  State  to  adopt 
specific  enforceable  measures  by  a  date 
certain,  but  not  later  than  one  year  after 
the  date  of  approval  of  the  plan  revision. 
EPA  would  then  assess  the 
approvabihty  of  the  submittal  after  the 
State  fulfilled  its  commitment. 
However,  if  the  State  fails  to  comply 
with  its  commitment,  section  110(k)(4) 
provides  that  a  conditional  approval 
shall  be  treated  as  a  disapproval.  If  the 
conditional  approval  is  converted  to  a 
disapproval,  the  sanctions  clock  under 
section  179  of  the  Act  and  the  Federal 
implementation  plan  clock  under 
section  110(c)(1)  of  the  Act  will  begin. 

In  this  action,  EPA  is  granting 
conditional  approval  of  the  plan 
revisions  submitted  to  EPA  for  Tacoma, 
Washington,  on  November  15, 1991  and 
June  30, 1994  (hereafter  generally 
referred  to  as  a  single  submittal),  except 
for  the  following  elements  of  the  SIP 
which  are  described  below  or  in  the 
Technical  Support  Document  associated 
with  this  rulemaking.  EPA  is  approving 
these  following  elements  without 
conditions:  exclusion  horn  precursor 
controls,  the  monitoring  network,  the 
procedures  for  consultation  and  public 


notification,  the  provisions  for  revising 
the  plan  and  the  adequacy  of  funding 
and  authority. 

EPA  conditionally  approves  the 
submittal  because  it  does  not  fully  meet 
certain  applicable  requirements  of  the 
CAA  for  moderate  PM-10 
nonattainment  areas.  The  submittal  does 
not  meet  the  requirements  to  provide  for 
the  implementation  of  RACM  (including 
RACT),  to  demonstrate  timely 
attainment  of  the  PM-10  NAAQS  (or 
demonstrate  that  timely  attainment  is 
not  practicable),  and  to  provide  for 
quantitative  milestones  and  reasonable 
fiirther  progress.  See  CAA  sections 
172(c)(1).  189(a)(1)(C).  189(a)(1)(B)  and 
189(c).  Some  of  the  control  measures 
relied  on  to  satisfy  these  requirements 
have  not  been  made  enforceable 
emission  limitations.  CAA  sections 
110(a)(2)(A)  and  172(c)(6).  However,  the 
State  has  submitted  a  commitment  to 
adopt  specific  enforceable  measures  on 
or  before  January  1,  1995,  and  to  address 
the  applicable  requirements  of  the  Act. 
In  its  June  30, 1994  SIP  levisicm,  the 
State  committed  to  submitting  federally 
enforceable  emission  limits  to  EPA  by 
January  1, 1995  for  the  following  major 
stationary  sources  identified  in  the  SIP: 
Buffelen  Woodworking.  Continental 
Grain,  Continental  Lime,  Domtar 
Gypsum,  Puget  Sound  Plywood,  USG 
Interiors,  US  Oil  and  Refining, 
Woodworth,  Kaiser  Aliuninum  and 
Chemical  Corporation  and  Simpson 
Tacoma  Kraft  Company. 
•    The  submittal  is  substantive  and 
contains  some  specific  enforceable 
control  measures.  Accordingly,  EPA  is 
conditionally  approving  the  submittal, 
as  authorized  under  section  110(k)(4)  of 
the  CAA.  EPA  also  approves,  without 
conditions,  the  separable  exclusion  from 
precursor  controls  as  described  in  part 
II.5  below,  the  monitoring  network,  the 
procedures  for  consultation  and  public 
notification,  the  provisions  for  revising 
the  plan  and  the  adequacy  of  funding 
and  authority. 

Analysis  of  State  Submission 

J.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing. '  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 


'Also  section  172(cM7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 


State  imder  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

The  EPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  CAA  section  ll0(k)(l) 
and  57  FR  13565).  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51,  appendix  V,  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission. 

The  State  of  Washington  Dep>artment 
of  Ecology  conducted  a  public  hearing 
to  receive  public  comment  on  the  State 
implementation  plan  revision  for  PM- 
10  in  Tacoma  on  November  7, 1991. 
WDOE  adopted  the  implementation 
plan  for  the  area  on  November  15, 1991, 
and  submitted  it  to  EPA  the  same  day. 
In  1994,  the  plan  was  revised  to  amend 
its  request  for  conditional  approval. 
WDOE  conducted  a  public  hearing  to 
obtain  public  input  on  this  revision  on 
February  17. 1994.  The  letter  revising 
the  request  for  conditional  approval  was 
submitted  to  EPA  on  June  30, 1994.  The 
November  15,  1991  and  June  30,  1994 
SIP  submittals  were  reviewed  by  EPA  to 
determine  completeness  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  part  51,  appendix  V.  Letters 
dated  May  12, 1992  and  August  1,  1994, 
were  forwarded  to  the  WDOE  indicating 
the  completeness  of  the  submittals  and 
the  next  steps  to  be  taken  in  the  review 
process. 

2.  PM-10  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate  and 
(nirrent  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate  and  current 
inventory  of  allowable  emissions  in  the 
area.  See,  e.g..  CAA  secUon  110(a)(2)(K). 
Because  the  submission  of  such 
inventories  are  necessary  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
attainment/nonattainment 
demonstration  submission  (see  57  FR 
13539). 

WDOE  submitted  an  emissions 
inventory  of  estimated  actual  emissions 
for  the  base  year  of  1987  and  the 
attainment  year  of  1994.  The  24-hour 
emission  inventory  identified  three 
major  source  categories  contributing  to 


particulate  matter  in  the  Tacoma 
Tideflats.  These  are.  in  descending 
order  of  greatest  contribuiion,  indiistridl 
stack  emissions  (66  percent);  vehicle 
resuspended  road  dust  (18  percent);  and 
industrial  fugitive  emissions  (13 
percent).  Other  contributing  sources 
were  area  sources,  such  as  residential 
wood  combustion  and  motor  vehicle 
exhaust.  The  emission  inventory  is 
dominated  by  one  point  source,  the 
Simpson  Tacoma  Kraft  Company 
(Simpson), «  paper  pulp  producer, 
whid)  accounts  for  45  percent  of  the 
emission  inventory. 

For  sources  within  the  nonattainment 
area,  the  emissions  inventory  provides  a 
comprehensive  list  of  particulate 
sources  and  utilizes  appropriate  factor 
and  estimations  that  were  available  at 
the  time  the  SIP  revision  was  prepared. 
However,  the  emission  inventory  may 
underestimate  the  impact  of  PM-10 
sources  outside  of  the  nonattainment 
area.  Possibly  due  to  where  the 
nonattainment  area  boundaries  were 
drawn,  there  may  be  a  significant  source 
of  PM-10  outside  of  the  nonattainment 
area.  As  is  discussed  in  the  Technical 
Support  Document  (TSD),  substantial 
evidence  indicates  that  imported 
residential  wood  combustion  accounts 
for  a  large  portion  of  the  PM-10  in  the 
Tacoma  Tideflats.  For  further 
information,  the  reader  is  referred  to  the 
TSD  accompanying  this  action,  which  is 
available  at  the  EPA  address  indicated 
above. 

The  emissions  inventory  estimating 
actual  emissions  along  with  additional 
available  information  provides  a 
sufficient  basis  for  determining  the 
technical  adequacy  of  the  attainment 
demonstration  for  this  area  consistent 
with  the  requirements  of  section 
1 72(c)(3)  of  the  Clean  Air  Act.  -» An 
additional  attainment  year  emission 
inventory  issue,  relating  to  the 
attainment  demonstration,  and  other 
requirements,  is  the  use  of  actual 
instead  of  allowable  emission  estimates 
for  projecting  attainment.  This  issue 
will  be  discussed  in  more  detail  under 
the  demonstration  section  of  this 
document.  Again,  the  reader  is  referred 
to  the  TSD  corresponding  with  this 
action  for  further  information. 

3.  RACM  (Including  RACT) 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit . 
provisions  to  ensure  that  RACM 
(including  RACT)  are  implemented  no 


*The  EPA  issued  guidance  on  PM-10  emissions 
inventories  prior  to  the  enactment  of  the  Clean  Air 
Act  Amendments  in  the  form  of  the  1987  PM-10 
SIP  Development  Guideline.  The  guidance  provided 
in  this  document  appears  to  be  consistent  with  the 
Act.  See  CAA  section  193. 


l^ter  than  December  10, 1993  (see  CAA 
potions  172(c)(1)  and  189(a)(1)(C)).  The 
C  eneral  Preamble  contains  a  detailed 
d  Iscussion  of  EPA's  interpretation  of  the 
B  ^CM  (including  RACT)  requirement 
(i  ee  57  FR 13539-13545  and  13560- 
1 1561). 

In  broad  terms,  the  State  should 
i<  entity  available  control  measures 
e  'aluating  them  for  their  reasonableness 
ii  i  hght  of  the  feasibility  of  the  controls 
a  id  the  attainment  needs  of  the  area.  A 
S  ate  may  reject  available  control 
n  easiues  if  the  measures  are 
t(  chnologically  infeasible  or  the  cost  of 
tl  e  control  is  unreasonable.  In  addition. 
R  ^CM,  does  not  require  controls  on 
e:  nissions  from  sources  that  are 
ii  significant  (i.e.  de  minimis)  and 
R  \CM.  does  not  require  the 
ii  iplementation  of  all  available  control 
n  easures  where  an  area  demonstrates 
ti  Tiely  attainment  of  the  NAAQS  and 
tl  e  implementation  of  additional 
ci  »ntrols  would  not  expedite  attainment. 
5  '  FR  13540-13544. 

Washington's  control  strategy  for  the 
T  )coma  area  provides  for  attainment  of 
tlje  24-hour  standard  based  on  control  of 
industrial  emissions,  fugitive  industrial 
ei  nissions  including  resuspended  road 
d  ist,  and  residential  wood  combustion. 
h  owever,  as  indicated  below,  some  of 
tl  e  control  measures  are  deficient 
b  (cause  they  are  not  reflected  in 
ei  tforceable  emission  limitations.  See 
C  VA  sections  110(a)(2)(A)  &  172(c)(6). 
T  le  State  has  committed  to  address  this 
d  ificiency  and,  based  on  section 
llU(k)(4)  of  the  CAA.  EPA  is 
ci  inditionally  approving  the  submittal 
n  lative  to  the  RACM  (Including  RACT) 
n  quirement.  The  available  control 
n  easures  to  be  implemented  in  Tacoma 
ii  elude  the  following: 

a.  Industrial  Controls 

The  largest  single  reduction  in  the 
p  ojected  emission  inventory  results 
fir  Dm  the  control  of  industrial  stack 
ei  nissions.  As  stated  earlier,  Simpson 
ai  counts  for  45  percent  of  the  emission 
ii  ventory.  In  1991,  Simpson  replaced 
tl  e  #2,3,4,5  hogged  fuel  boilers  and  #1 
0  1  boiler  at  the  mill  with  a  new  hogged 
fi  el  boiler.  Emissions  from  the  new 
b  liler  represent  a  984  kg/day  reduction 
ii  emissions,  almost  half  of  Simpson's 
p  evious  emissions,  or  roughly  19 
p  Tcent  of  the  total  baseline  emissions 
ii  ventory. 

In  addition,  changes  in  industrial 
p  ocesses  resulted  in  decreased 
ei  nissions;  for  example.  U.S.  Oil  and 
R  ^fining  and  Simpson  changed  fuel 
s<  urces  to  bum  natural  gas.  The  SIP 
a!  sumes  that  emissions  from  mobile 
s<  urces  will  grow  modestly  from  1987 
tc  1994.  Even  including  these  growth 


projections,  the  overall  reduction  in 
industrial  PM-10  stack  emissions  due  to 
implementation  of  controls  for  all 
sources  combined  is  projected  to  be  17 
percent  of  the  base  year's  inventory. 
However,  these  industrial  changes  and 
controls  have  not  been  expressMl  as 
enforceable  emission  limitations.  As 
discussed  earlier,  WDOE  has  committed 
to  submit  enforceable  emissions  limits 
on  the  industrial  sources  by  January  1, 
1995. 

b.  Industrial  Furtive  and  Resuspended 
Road  Dust 

The  Tacoma  emission  inventory 
identified  industrial  fugitive  emissions 
and  resuspended  road  dust  as 
significant  contributors  of  particulate 
matter  to  the  airshed.  The  Puget  Sound 
Air  Pollution  Control  Agency  (PSAPCA) 
is  a  local  air  pollution  control  agency 
that  has  jurisdiction  over  four  counties 
in  Washington  State;  PSAPCA 's 
juri-sdiction  includes  the  Tacoma 
Tideflats.  PSAPCA's  fugitive  dust 
regulation  (Regulation  I,  section  9.15) 
was  designed  to  reduce  fugitive  dust 
from  commercial  and  industrial 
activities  and  also  to  reduce  dust 
emissions  bom  paved  and  unpaved 
roads  and  parking  lots. 

PSAPCA  requires  "Best  Available 
Control  Technology  (BACT)"  under 
section  9.15  for  all  fugitive  emissions 
from  all  incinerators,  boilers, 
manufacturing  equipment  and  air 
pollution  control  equipment.  The 
Tacoma  attainment  plan  lists  and 
documents  emission  reductions  from 
several  major  facilities  that  were 
required  to  pave  roads  or  add  PM-10 
controls  as  the  result  of  PSAPCA's 
application  of  section  9.15.  Puget  Sound 
Plywood,  Lone  Star.  Woodworth  and 
Buffelen  were  required  to  either  pave 
roads  or  modify  production  processes  to 
comply  with  section  9.15.  The  SIP 
estimates  that  the  application  of  section 
9.15  would  resuh  in  a  reduction  of  73 
kg/day  of  fugitive  emissions  from 
industrial  sources.  After  accounting  for 
an  increase  of  39  kg/day  due  to 
industrial  growth,  the  net  total 
reduction  from  the  base  year  to  the 
attainment  year  of  fugitive  emissions  is 
34  kg/day.  EPA  accepts  the  emission 
reductions  claimed  from  this  control 
measure  as  reasonable.  Since  it  is 
generally  impractical  to  source  test 
frigitive  emission  sources,  a  SIP  must 
rely  on  calculated  emission  estimates, 
and  control  efficiency  estimates,  to 
arrive  at  emission  reduction  estimates. 

Control  of  resuspended  road  dust  is  a 
significant  component  of  section  9.15. 
PSAPCA  applies  the  same  section  9.15 
BACT  provisions  to  dust  emissions  from 
both  private  and  public  paved  and 
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unpaved  roads.  In  addition,  all  private 
roadways  adjoining  paved  public  roads 
and  all  commerdalproperties  with 
access  points  abutting  paved  public 
roads  in  the  Tacoma  nonattainment  area 
are  required  to  implement  BACT  to 
stabilize  vehicular  entrances  and  exits. 
The  control  measure  also  appropriately 
prioritized  preventing  material 
deposition  on  roadways  over  mitigating 
measures  after  deposition.  Looking 
specifically  at  the  control  of 
resuspended  road  dust,  the  plan  uses  an 
overall  emission  reduction  credit  of  37 
percent  from  resuspended  road  dust. 
EPA  accepts  this  estimate  as  reasonable. 

c.  Residential  Wood  Combustion 
As  previously  noted,  there  is  a 
substantial  body  of  evidence  indicating 
that  imported  residential  wood 
combustion  is  a  large  source  of 
Tacoma's  PM-10.  All  three  receptor 
models  concluded  that  woodsmoke  was 
one  of  the  main  sources  of  particulate 
matter  in  the  Tacoma  Tideflats  area.  The 
most  recent  receptor  modeling  study 
suggested  that  residential  wood 
combustion  was  an  unexpectedly  strong 
source  of  PM-10.  This  is  also  supported 
by  the  Saturation  Study  conducted  by 
EPA.  Additional  discussion  of  the 
impact  of  imported  residential  wood 
combustion  can  be  found  in  the  TSD 
associated  with  this  action.  Because  of 
the  likely  impact  of  imported  residential 
wood  combustion  on  Tacoma's  airshed, 
the  available  control  measures  adopted 
for  residential  wood  combustion  are 
discussed  here. 

PSAPCA  initiated  a  voluntary 
woodsmoke  curtailment  program 
throughout  its  four  county  jurisdictional 
area,  including  Tacoma,  in  the  winter  of 
1987-88.  The  program  changed  to 
mandatory  curtailment  beginning  with 
the  1988-89  heating  season,  pursuant  to 
WAC 173-433  and  the  PSAPCA 
Regulation  I.  Article  13.  The  curtaihnent 
program  is  a  two  stage  plan.  At  Stage  I. 
which  is  imposed  when  ambient  PM-10 
levels  reach  75  fig/m',  the  use  of 
uncertified  stoves  and  fireplaces  are 
banned.  At  Stage  II,  imposed  when  PM- 
10  levels  reach  105  jig/m^,  all 
woodheating  (fireplaces,  certified  and 
uncertified  woodstoves)  is  prohibited. 
The  program  exempts  homes  with  no 
other  source  of  heat.  WDOE  and 
PSAPCA  regulations  contain  additional 
controls,  including  the  prohibition  of  all 
fuels  except  dry,  seasoned  wood  in 
woodheating  devices.  Plume  opacity  for 
woodheating  devices  is  limited  to  20 
percent,  with  brief  exceedances  allowed 
for  fire  starting  and  stoking.  PSAPCA 
serves  as  the  primary  enforcement 
agency  for  the  curtailment  and  opacity 
portions  of  the  control  program.  Both 


WDOE  and  PSAPCA  administer  public 
education  programs  targeted  at 
residential  wood  burning.  Throughout 
the  State,  WDOE  also  enforces  a  ban  on 
the  sale  of  uncertified  woodstoves. 

The  strength  and  depth  of  the 
legislated  woodsmoke  program,  and  the 
size  and  historical  effectiveness  of  the 
agencies  involved,  demonstrates  to 
EPA's  satisfaction  that  the  Tacoma  area 
is  achieving  a  sufficient  compliance  rate 
to  justify  the  70  percent  emission 
reduction  credit  taken  for  these 
measures.  A  more  detailed  analysis  of 
the  VVashington  woodsmoke  curtailment 
plan  is  contained  in  the  TSD.  Since 
PSAPCA  administers  the  woodsmoke 
curtailment  program  throughout  its 
four-county  jurisdictional  area  and  the 
program  affects  sources  both  within  the 
nonattainment  area  and  in  adjoining 
areas,  the  70  percent  emission  reduction 
credit  is  applicable  to  both  residential 
.  wood  combustion  generated  in  the 
nonattainment  area  and  imported 
residential  wood  combustion. 

As  indicated,  where  sources  of  PM-10 
contribute  insignificantly  to  the  PM-10 
problem  in  the  area,  EPA's  policy  is  that 
RACM  does  not  require  the 
implementation  of  potentially  available 
control  measures.  57  FR  13540.  Further, 
EPA  has  indicated  that  for  some  sources 
in  areas  which  demonstrate  timely 
attainment.  RACM  does  not  require  the 
implementation  of  otherwise  available 
control  measures  that  are  not 
"reasonably"  available  because  their 
implementation  would  not  expedite 
attainment  (see  57  FR  13543).  In  the 
"Tacoma  situation.  EPA  believes  the 
significant  sources,  as  well  as  several 
less  significant  sources,  of  PM-10  in  the 
area  have  been  reasonably  controlled. 
Thus,  EPA  believes  that  RACM  does  not 
require  the  implementation  of 
potentially  available  control  measures 
or  technology  for  other  de  minimis 
sources  of  PM-10  in  the  area.  Further, 
EPA  believes  implementation  of  such 
additional  controls  in  this  area  would 
not  expedite  attainment. 

A  more  detailed  discussion  of  the 
individual  source  contributions,  their 
associated  control  measures  and  an 
explanation  as  to  why  certain  available 
control  measures  were  not 
implemented,  can  be  found  in  the  TSD. 
EPA  has  reviewed  the  State's 
explanation  and  associated 
documentation  and  concludes  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  However, 
as  addressed  in  more  detail  in  part  n.4 
below,  not  all  of  the  emission 
reductions  necessary  to  ensure 
expeditious  attainment  of  the  PM-10 
NAAQS  are  embodied  in  enforceable 
emission  limitations.  Thus,  EPA  is 


conditionally  approving  the  control 
measures  submitted  for  Tacoma,  based 
upon  a  commitment  by  the  State  that  it 
will  submit  to  EPA  by  January  1, 1995. 
legally  enforceable  emission  limits  for* 
the  significant  stack  sources  in  Tacoma 
See  CAA  section  110{k)(4).  This 
conditional  approval  is  discussed 
further  in  the  section  below. 

4.  Demonstration 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quality 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1994  (see  section 
189(a)(1)(B)  of  the  Act).  The  General 
Preamble  sets  out  EPA's  guidance  on  the 
use  of  modeling  for  moderate  area 
attainment  demonstrations  (57  FR 
13539).  Alternatively,  if  the  State  does 
not  submit  a  demonstration  of 
attainment,  the  State  must  show  that 
attainment  by  December  31, 1994.  is 
impracticable  (CAA  section 
189(a)(l)(B)(ii)). 

Several  studies  have  been  conducted 
to  determine  sources  of  particulate 
matter  in  the  Tacoma  nonattainment 
area.  WDOE  and  PSAPCA  employed 
pollutant  dispersion  models  in  the 
Tacoma  nonattainment  area  using  both 
guideline  and  non-guideline  models. 
Neither  RAM  (guideline)  nor 
WYNEKalley  (non-guideline)  yielded 
results  that  were  well  correlated  to 
measured  values.  It  is  difficult  to 
determine  precisely  why  dispersion 
modeling  failed  to  yield  acceptable 
values  in  the  Tacoma  Tideflats  when 
similar  approaches  have  proven 
successful  elsewhere,  but  the  TSD  raises 
possible  explanations,  including  where    " 
the  boundaries  of  the  nonattainment 
were  dravm  and  how  the  background 
PM-10  concentration  was  estabhshed. 
The  reader  is  referred  to  the 
"Description  of  Air  Quality  Modeling" 
section  of  the  TSD  associated  with  this 
action  for  fiulher  information. 

In  addition  to  dispersion  modeling, 
three  receptor  modeling  studies  were 
conducted  in  the  Tacoma  Tideflats  to 
try  to  determine  source  contribution  of 
PM-10.  Separate  from  these  receptor 
modeling  studies,  a  saturation  study 
was  conducted  to  determine  the  site  of 
maximum  impact  in  the  Tacoma 
nonattainment  area.  Unfortunately,  no 
single  study  conclusively  apportions  the 
amount  of  PM-1(J  attributable  to 
different  sources.  As  is  discussed  in  the 
TSD,  EPA  has  reservations  about  each  of 
these  studies  because  of  study  design 
flaws,  errors  in  conducting  the  study,  or 
changing  composition  of  particulate 
matter  in  the  airshed.  See  the 
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"Attainment  Demonstration"  section  of 
the  TSD  for  a  longer  discussion  of  the 
individual  studies. 

Faced  with  several  studies,  none  of 
which  were  definitive,  the  WDOE 
attempted  to  address  several  diverse 
scenarios  to  demonstrate  attainment  and 
maintenance  of  the  PM-lO  NAAQS  in 
the  area.  The  SIP  contains  three 
demonstrations  of  attainment  and 
maintenance  all  using  rollback,  a 
modified  attainment  demonstration  that 
EPA  may  accept  on  a  case-by-case  basis. 
The  first  demonstration  presented  in  the 
SIP  is  based  on  receptor  modeling  and 
proportional  rollback;  the  second  used  a 
dispersion  modeling  study  and 
proportional  rollback;  and  the  last  was 
based  on  straight  rollback.  Tacoma's  SIP 
meets  the  criteria  for  using  rollback  as 
outlined  in  EPA  guidance  (Attachment 
5  oF'PM-lO  Moderate  Area  SIP 
Guidance:  Final  Staff  Work  Product." 
April  2, 1990).  EPA's  primary  concern 
about  the  demonstrations  in  the  SEP  is 
that  they  underestimate  the  amount  of 
PM-10  fit)m  residential  wood 
combustion  coming  into  the 
nonattainment  area  fit>m  surrounding 
areas. 

As  discussed  in  the  TSD,  EPA 
believes  that  when  looking  at  the 
receptor  modehng  and  saturation 
studies  as  a  whole,  there  is  a  substantial 
body  of  evidence  indicating  that 
residential  wood  combustion  was  and  is 
a  major  source  of  PM-10  in  the  airshed. 
As  discussed  in  the  TSD,  this  residential 
wood  combustion  is  probably  being 
imported  into  the  nonattainment  area, 
and  a  conservative  lower  bound 
estimate  is  that  35-45  percent  of  the 
PM-10  in  the  Tacoma  Tideflats  on  the 
design  day  is  attributable  to  residential 
wood  combustion.  A  more  detailed 
discussion  of  this  point  can  be  found  in 
tha  "Attainment  Ctemonstration"  of  the 
TSD. 

EPA  notes  that  there  has  been 
uncertainty  over  source  contribution  in 
the  Tacoma  nonattainment  area  despite 
numerous  efforts  by  PSAPCA.  WDOE, 
EPA  and  other  entities  to  characterize 
the  airshed.  In  reviewing  the  SIP,  EPA 
has  considered  all  relevant  studies 
referenced  in  the  SIP  as  well  as 
additional  information,  such  as  the 
saturation  study.  Based  on  these  studies. 
EPA  finds  that  imported  residential 
wood  combustion  is  a  much  larger 
source  of  PM-10  than  currently 
accounted  for  in  the  SIP. 

To  evaluate  the  impact  of  imported 
residential  wood  combustion  into  the 
nonattainment  area,  the  TSD  associated 
with  the  rulemaking  contains  a  rollback 
analysis  that  incorporates  a  relatively 
conservative  estimate  of  the  residential 
wood  combustion  being  imported  into 


Federal  Register  /  Vol.  59.  No   196  /  Wednesday,  October  12.  1994  /  Rules  and  RegulaUons   51511 


t  le  nonattainment  area.  As  noted 
e  irlier,  Tacoma's  SIP  meets  the  criteria 
f  ir  using  rollback.  In  the  "Attainment 
I  emonstration"  discussion  of  the  TSD, 
E  'A  sets  out  a  rollback  scenario  that 
ii  icorporates  the  estimate  that  35-45 
p  arcent  of  the  PM-10  in  the  Tacoma 
1  ideOats  on  the  design  day  is 
attributable  to  residential  wood 
cpmbustion.  A  mandatory  residential 
Woodsmoke  curtailment  program  is 
being  imposed  over  a  four-county  area 
tliat  includes  the  Tacoma  Tideflats  and 
surrounding  contiguous  areas.  As 
(fiscussed  earlier  in  section  II.3  of  this 
dpcument.  PSAPCA's  mandatory 
loodstove  curtailment  program 
jarrants  a  70  percent  control  measure 
)dit.  After  applying  control  measure 
)dit  for  the  mandatory  woodstove 
irtailment  program,  the  rollback 
fenario  presented  in  the  TSD 
jmonstrates;  to  EPA's  satisfaction,  that 
PM-10  NAAQS  will  be  attained  by 
lpg4. 

Assurance  of  attainment  and 
n  aintenance  rests  with  the  SIP's  control 
n  easures.  The  SIP  contains  a  broad 
a  ray  of  control  measures  aimed  at  both 
ii  dustrial  and  residential  sources.  Based 
o  1  the  emission  inventory  and  related 
ii  formation  about  the  estimated 
o  intribution  from  residential  wood 

0  tmbustion,  these  control  measures, 
wjhen  they  are  made  fully  enforceable 
(aee  below),  will  be  sufficient  to  ensure 
a!  tainment  and  maintenance. 

It  should  be  noted  that  a  major 
p  -obiem  with  the  attainment 
d  $monstration  is  the  attainment  year 
e  nission  inventory  used  for  point 
(s  tack)  sources.  The  inventory  was 
b  ised  on  actual  emission  estimates. 
E  'A's  Guideline  on  Air  Quality  Models 
(1  evised.  July  1986)  generally  requires 
u  !e  of  allowable  emissions  in 
ii  ventories  for  the  purposes  of  modeling 
a  tairunent  of  the  NAAQS  (see  also  CAA 
s<  ctions  110(a)(2)(A).  110(a)(2)(K)  and 

1  '2(c)(6)  of  the  Act).  The  requirement 
ti  kes  ihto  consideration  possible 

ii  creases  from  existing  sources  allowed 
b  '  their  permits,  registrations,  or  other 
n  gulatory  mechanisms  and  ensiu'es  that 
tl  e  control  measures  relied  on  in  the 
S  P  are  based  on  enforceable  emission 
Ii  nitations.  WDOE  and  PSAPCA,  based 
o  1  comments  from  EPA,  were  not  able 
t(  demonstrate  that  all  point  source 
ei  nissions  in  the  nonattainment  area 
w  ould  be  unable  to  increase 
SEnificantly  above  actual  levels. 
Consequently,  there  is  no  objective 
assurance,  or  legally  enforceable 
mechanism  in  place,  to  restrict  a  point 
saurce  from  emitting  above  the 
et  timated  actual  rate,  should  the  source 
h  ive  the  physical  capacity.  Therefore,  to 
e  isure  that  the  NAAQS  will  be 


protected  in  the  Tacoma  nonattainment 
area,  the  currently  allowable  emission 
limits  must  be  reduced 

Despite  the  fact  that  Tacoma  has  been 
monitoring  daily  at  the  site  determined 
to  be  the  site  of  maximum  impact  and 
has  not  had  an  exceedance  of  the 
NAAQS  at  any  monitor  in  four  years, 
there  are  no  legal  limits  in  place  to 
prevent  future  increases  from  a  few 
industrial  facilities  that  could 
consequently  threaten  attainment  of  the 
NAAQS.  On  June  30. 1994,  WDOE 
submitted  a  request  for  conditional 
approval  of  the  Tacoma  nonattainment 
plan  t)ased  on  a  commitment  to 
reconcile  the  actual/allowable  emission 
limitation  issue  and  thereby  establish  an 
enforceable  attainment  demonstration. 
WDOE's  commitment  includes  a 
schedule  to  issue  regulatory  orders  to 
appropriate  point  sources  within  the 
nonattainment  area  that  will  restrict 
emissions  (i.e.  establish  allowable 
emission  limitations)  at  or  below  the 
"actual"  emission  estimates  used  in  the 
attainment  demonstration.  EPA 
conditionally  approves  the  attainment 
demonstration  for  Tacoma  on  the  basis 
of  this  commitment.  See  CAA  section 
110(k)(4).  The  revisions  to  the  emission 
limitations  for  the  afliected  sources  will 
make  enforceable  the  actual  emission 
Umitations  already  being  achieved  and 
implemented  in  the  area. 

Like  the  attainment  demonstration, 
Tacoma's  SIP  contained  three 
maintenance  demonstrations.  The  first 
demonstration  is  based  on  receptor 
modeling  and  proportional  rollback;  the 
second  used  a  dispersion  modeling 
study  and  proportional  rollback;  and  the 
last  was  based  on  straight  rollback;  ' 
however,  the  last  demonstration  failed 
to  show  maintenance  through  1997. 
EPA  believes  that  the  failure  of  the  third 
demonstration  to  show  maintenance 
through  1997  is  due  to  the  SIP's  low 
estimate  of  imported  residential 
woodsmoke. 

In  the  "Evaluation  of  Attainment 
Demonstration"  section  of  the 
accompanying  TSD,  EPA  considered 
additional  information  and  analyses  in 
assessing  the  maintenance 
demonstration,  including  using  rollback 
that  differs  fit)m  the  SIP  in  its  estimate 
of  the  amount  of  residential  wood 
combustion  affecting  the  airshed.  EPA 
believes  that  after  evaluating  all  of  the 
studies  of  the  Tacoma  Tideflats.  there  is 
sufficient  evidence  to  support  an 
interpretation  that  imported  residential 
wood  combustion  is  a  much  stronger 
source  of  PM-10  than  currently 
accounted  for  in  the  SIP.  Similar  to  the 
demonstration  of  attainment  presented 
in  the  "Attainment  Demonstration"  of 
the  TSD,  EPA  believes  a  greater 


background  value  that  accounts  for  a 
large  importation  of  residential 
woodsmoke  should  be  employed  in  the 
maintenance  demonstration.  Using  the 
emission  inventory,  growth  factors,  and 
point  source  emission  levels  presented 
in  the  SIP,  considering  additional 
information  about  the  contribution  of 
residential  wood  combustion  and 
employing  the  same  background  value 
as  was  used  in  the  attainment 
demonstration  discussed  in  the  TSD,  the 
rollback  analysis  demonstrates 
maintenance  through  1997,  and  would 
therefore  satisfy  the  initial  quantitative 
milestones  due  for  this  area,  as 
discussed  in  part  II.6  below.  However, 
as  with  the  attainment  demonstration, 
some  of  the  control  measures  relied  on 
to  demonstrate  continued  maintenance 
of  the  PM-10  NAAQS  in  the  SIP  are 
deficient  because  they  are  not  reflected 
in  enforreable  emission  limitations.  See 
CAA  sections  110(a)(2)(A)  &  172(c)(6). 
The  State  has  committed  to  address  this 
deficiency  and,  based  on  section 
ll0(k)(4)  of  the  CAA,  EPA  is 
conditionally  approving  the  submittal 
relative  to  the  quantitative  milestone 
and  reasonable  further  progress 
requirements  discussed  below. 

The  accompanying  TSD  discusses  the 
dispersion,  receptor  and  saturation 
studies  conducted  in  the  Tacoma 
Tideflats.  estimates  the  amount  of  PM- 
10  attributable  to  residential  wood 
combustion,  and  presents  a  rollback 
demonstration  for  attainment  and 
maintenance  that  incorporates  the 
estimate  that  35-45  percent  of  the  PM- 
10  in  the  Tacoma  Tideflats  on  the 
design  day  is  attributable  to  residential 
wood  combustion.  The  reader  is  referred 
to  the  TSD  associated  with  this 
document  for  a  more  detailed 
discussion  of  any  of  these  points. 

5.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10.  also  apply  to  major  stationary 
sources  of  PM-10  precursors  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e)  of  the  Act).  The  General 
Preamble  contains  guidance  addressing 
how  EPA  intends  to  implement  section 
189(e)  of  the  Act  (see  57  FR  13539- 
13540  and  13541-13542). 

The  three  receptor  modeling  studies 
conducted  in  the  Tacoma  Tideflats 
show  that  sulfates  and  nitrates  are  not 
a  significant  portion  of  the  Tacoma  PM- 
10  in  the  airshed.  The  three  studies  are 
discussed  in  the  TSD.  The  two  receptor 
modeling  studies  conducted  during  the 
1980s  show  that  nitrates  accounted  for 
less  than  4  percent  of  the  total  PM-10 


sampled  mass,  while  sulfates 
contributed  even  less  measuring  less 
than  2.5  percent. 

The  third  receptor  modeling  study, 
the  Evaluation  of  the  Atmospheric 
Deposition  of  Toxic  Contaminants  to 
Puget  Sound  study  was  conducted  in 
the  Tacoma  Tideflats  during  1989  and 
1990.  The  Atmospheric  Deposition 
Study  collected  fine  particulate  (S  2.5 
jun)  and  coarse  particulate  (<  50  jim). 
Most  of  the  precursor  particles  would  be 
occurring  in  the  fine  particle  range.  The 
analysis  of  the  fine  particles  showed 
that  SO4  was  9.3  percent  of  the  total 
mass  of  fine  particles,  while  NO3 
accounted  for  approximately  5  percent 
of  total  mass  of  fine  particles.  As 
discussed  in  the  "Evaluation  of 
Attainment  Demonstration"  in  the 
accompanying  TSD,  the  Atmospheric 
Deposition  Study  was  conducted  during 
a  period  when  the  airshed  was 
considerably  cleaner  than  the  design 
year.  Moreover,  control  measures  were 
in  place  during  the  Atmospheric 
Deposition  Study's  sampling  period; 
five  of  the  sampling  days  occurred 
during  a  ban  on  the  use  of  uncertified 
woodstoves.  Therefore,  the  results  of 
this  study  are  likely  to  show  less  PM- 
10  due  to  woodsmoke  than  probably 
occurred  during  the  design  year. 
Correspondingly,  the  study's  assessment 
of  the  amount  of  SO4  and  NO3  found  in 
the  airshed  is  likely  to  be  greater  on  a 
percentage  basis  than  would  have  been 
the  case  during  the  design  year. 

Due  to  the  relatively  small  amount  of 
sulfates  and  nitrates  in  the  airshed,  EPA 
has  determined  that  it  is  unlikely  that 
precursors  do  not  contribute 
significantly  to  PM-10  levels  which 
exceed  the  NAAQS  in  Tacoma.  In 
addition  to  these  receptor  analyses,  a 
review  of  the  emissions  inventory  for 
this  area  did  not  reveal  any  major 
stationary  sources  of  PM-10  precursors. 
The  effect  of  this  finding  is  to  exclude 
major  stationarj-  sources  of  PM-10 
precursors  from  PM-10  nonattainment 
area  control  requirements. 

While  EPA  is  making  a  general 
finding  about  the  contribution  of  PM-10 
precursors  for  Tacoma.  the 
determination  is  based  on  the  current 
character  of  the  area  including  the 
existing  mix  of  sources  in  the  area.  It  is 
possible,  therefore,  that  future  growth 
could  change  the  significance  of 
precursors  in  the  area.  The  EPA  intends 
to  issue  future  guidance  addressing  such 
potential  changes  in  the  significance  of 
precursor  emissions  in  an  area. 

6.  Quantitative  Milestones  and 
Reasonable  Further  Progress  (RFP) 

The  PM-10  nonattainment  area  plan 
revisionsdemqnstrating  iattainment 


must  contain  quantitative  milestones 
which  are  to  be  achieved  every  three  (3) 
years  until  the  area  is  redesignated 
attaiiunent  and  which  demonstrate  RFP, 
as  defined  in  section  171(1),  toward 
attainment  by  December  31, 1994  (see 
section  189(c)  of  the  Act).  Reasonable 
further  progress  is  defined  in  CAA 
section  171(1)  as  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  Part  D  or  may  reasonably  be  required 
by  the  Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date. 

While  section  189(c)  plainly  provides 
that  quantitative  milestones  are  to  be 
achieved  until  an  area  is  redesignated 
attainment,  it  is  silent  in  indicating  the 
starting  point  for  counting  the  first  3- 
year  period  or  how  many  milestones 
must  be  initially  addressed.  In  the 
General  Preamble.  EPA  addressed  the 
statutory  gap  in  the  starting  point  for 
counting  the  3-year  milestones, 
indicating  that  it  would  begin  horn  the 
due  date  for  the  applicable 
implementation  plan  revision 
containing  the  control  measures  for  the 
area  (i.e.,  November  15, 1991  for  initial 
moderate  PM-10  nonattainment  areas). 
See  57  FR  13539.  As  to  the  number  of 
milestones,  EPA  believes  that  at  least 
two  milestones  must  be  initially 
addressed.  Thus,  submittals  to  address 
the  SIP  revisions  due  on  November  15, 
1991  for  the  initial  moderate  PM-10 
nonattainment  areas  must  demonstrate 
timely  attainment  of  the  PM-10 
NAAQS,  the  second  milestone  should, 
at  a  minimum,  provide  for  continued 
maintenance  of  the  standards.  ■'' 

In  implementing  RFP  for  this  initial 
moderate  area,  EPA  has  reviewed  the 
attainment  demonstration  and  control 
strategy  for  the  area  to  assess  whether 
the  initial  milestones  have  been 
satisfied  and  to  determine  whether 
annual  incremental  reductions,  different 


'  Section  189(c)  provides  ihal  quantitative 
milestones  are  to  be  achieved  "uniil  the  area  is 
redesignated  attainment."  However,  this  endpoirt 
for  quantitative  milestones  is  speculative  because 
redesignaiion  of  an  area  as  atuinroent  is  contingent 
upon  several  factors  and  future  events. 

EPA  believes  it  is  unreasonable  to  require 
planning  for  each  nonattainment  area  to  cover 
quantitative  milestones  years  into  the  future 
because  of  the  possibility  that  such  time  may  elapse 
before  an  area  is  in  fact  redesignated  atiainnient.  On 
the  other  hand.  EPA  believes  it  is  reasonable  fo- 
Siates  initially  to  submit  a  sufRcient  number  of 
milestones  to  ensure  that  there  is  continuing  air 
quality  protection  beyond  the  attainment  deadline 
Addressing  two  milestones  will  ensure  that  the 
Slate  continues  to  maintain  the  NAAQS  beyond  thi' 
attainment  date  for  at  least  some  period  during 
which  an  area  could  be  redesignated  attainment. 
However,  in  all  instances,  additional  milestones 
must  be  addressed  if  an  area  is  not  redesignated 
attainment  within  the  time  period  covered  by  the 
initial  milestones. 


from  those  provided  in  the  SEP,  should 
be  required  in  order  to  ensure 
attainment  of  the  PM-IO  NAAQS  by 
December  31, 1994  (see  CAA  section 
171(1)).  As  indicated,  the  State  of 
Washington's  PM-10  SIP  for  Tacoma 
demonstrates  attainment  in  1994  and 
maintenance  through  1997,  and 
therefore  wotild  satisfy  RFP  and  initial 
quantitative  milestones  (see  57  FR 
13539)  if  all  of  the  control  measures 
relied  upon  were  reflected  in 
enfofceeble  onission  limitations. 
Howrevw,  as  discussed  previously, 
WDOE  and  PSAPCA  based  attainment 
and  maintenance  demonstrations  on 
actual  emission  estimates  instead  of  the 
required  allowable  rates.  The  State  has 
committed  to  adopt  the  necessary 
enfcHceeble  allonrable  emission  limits 
by  January  1, 1995.  Accordingly,  as  with 
other  requirements  discussed  elsewhere 
in  this  doomient,  EPA  is  conditionally 
approving  the  submittal  relative  to  the 
RFT  and  initial  milestone  requirements. 
CAA  section  110(k)(4). 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SOP  must  be  enforceable  by  WDOE 
and  EPA  (see  CAA  sections  172(c)(6), 
110(aK2)(A)  and  57  FR  13556).  EPA 
criteria  addressing  the  enforceability  of 
SIP'S  and  SIP  revisions  were  stated  in  a 
September  23, 1987,  memorandum 
(with  attachments)  from  J.  Craig  Potter, 
Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  CAA  section  110(a)(2)(C)). 

WDOE's  control  measures  and 
regulations  for  control  of  Particulate 
Matter,  which  are  contained  in  the  SIP, 
are  addressed  above  under  the  section 
headed  "RACM  (including  RACT)." 
These  control  measures  apply  to  die 
types  of  activities  identified  in  that 
discussion  including,  for  example, 
fugitive  emissions  &om  point  sources; 
vehicle  resuspended  road  dust;  and 
residential  wood  combustion.  The  SIP 
provides  that  the  affected  activities  will 
be  controlled  throughout  the  entire 
nonattainment  area. 

The  TSD  contains  further  information 
on  Miforceability  requirements 
including  enforceable  emission 
limitations;  a  description  of  the  rules 
contained  in  the  SIP  and  the  source 
types  subject  to  them;  test  methods  and 
compliance  schedules;  malfunction 
provisions;  excess  emission  provisions: 
correctly  dted  references  of 
incorp<»ated  methods/rules:  and 
reporting  and  recordkeeping 
requirements. 
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Both  WDOE  and  PSAPCA  have 
r  )sponsibilities  in  the  implementaticm 
a  id  enforcement  of  control  measures  in 
t  le  Tacoma  nonattainment  area. 
PSAPCA  retains  authority  over  all  area 
sources  and  all  but  the  two  stationary 
sources  in  Tacoma  that  are  regulated  by 
tie  Department  of  Ecology.  PSAPCA  has 
many  compliance  inspectors  and,  as 
discussed  further  in  the  TSD,  EPA 
considers  PSAPCA's  staffing  level 
adequate  to  ensure  that  the  Tacoma 
attainment  plan  is  fully  implemented. 
Ajs  a  necessary  adjunct  of  its 
eiiforcement  program,  PSAPCA  also  has 
broad  powers  to  adopt  rules  and 
n  gulations,  issue  oraers,  assess 
p  malties,  require  access  to  records  and 
ii  iformaticm,  and  receive  and  disburse 
fi  nds.  The  Washington  State 
Department  of  Ecology  has  adequate 
aiithority  to  implement  and  enforce  the 
plan  in  the  event  PSAPCA  fails  to  make 
a  jgood  faith  effort  to  implement  and/or 
etiforce  the  reflations. 

The  two  pomt  sources  in  the  Tacoma 
n  )nattainment  area  not  under 
P  JAPCA's  jurisdiction  are  the  Simpson 
T  icoma  Kraft  Company  and  Kaiser 
A  uminum  and  Chemical  Corporation. 
T  lese  sources  are  regulated  by  the 
V\  ashington  State  Etepartment  of 
E  »)logy.  The  Washington  State 
D  ipartment  of  Ecology's  legal 
ai  idiorities,  personnel  and  funding 
s(  urces  are  discussed  in  the 
a<  companying  TSD.  EPA  finds  these 
ai  ithorities  and  funding  mechanisms 
adequate  to  ensure  that  the  State  will  be 
able  to  enforce  the  control  measures  in 
the  Tacoma  nonattainment  area. 

Controls  on  area  sources,  such  as  the 
re  sidential  wood  combustion  program 
ai  d  the  fugitive  dust  control  program 
ai  s  also  enforceable.  Discussion  and 
ju  stification  of  EPA 's  reasoning  can  be 
fc  imd  in  the  control  measure  section  of 
tl:  is  docimfient  and  the  TSD. 

However,  as  discussed  elsewhere  in 
th  is  dociunent,  the  use  of  actual 
ei  lission  estimates  rather  than  the 
si  [nificantly  higher  emission  Umits 
al  owed  in  the  current  WDOE  or 
PI  lAPCA  regulations  is  unacceptable. 
VVDOE.  PSAPCA,  and  EPA  could  only 
eaforce  the  allowable  emissions  that  are 
Irrently  contained  in  the  WDOE  or 
|APCA  regulations.  There  are  no 
:hanisms  for  any  of  the  regulatory 
mcies  to  enforce  the  emission 
imates  used  in  the  attainment  and 
lintenance  demonstration  because 
;y  are  well  below  the  legal  limits 
allowed  in  the  WDOE  or  PSAPCA 
regulations. 

Vi  discussion  regarding  the  use  of 
atxual  instead  of  allowable  emissions 
contained  in  the  demonstration  portion 
of  this  document  provides  background 


for  the  enforceability  decision.  The 
Region  is  granting  a  conditional 
approval  of  the  Tacoma  attainment  plan 
based  on  the  commitment  contained  in 
the  Jime  30, 1994,  submittal  which  will 
make  the  onissions  from  point  soiut:es 
enforceable  at  or  below  the  levels  used 
to  demonstrate  attainment  and 
maintenance.  EPA  will  need  additional 
technical  documentation  from  WDOE  if 
the  emission  levels  in  the  regulatory 
orders  are  greater  than  those  used  in  the 
attaiimient  and  three  year  maintenance 
demonstrations.  Additionally,  WDOE 
would  need  to  provide  cogent 
attainment  and  maintenance 
demonstrations  in  order  for  the  SIP  to  be 
fully  approved. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIP's  that  demonstrate  attainment  must 
include  contingency  measures  (see 
generally  57  FR  13510-13512  &  13543- 
13544).  These  measures  must  be 
submitted  by  November  15, 1993,  for 
the  initial  moderate  nonattainment 
areas.  Contingency  measures  should 
consist  of  other  available  measures  that 
are  not  part  of  the  area's  core  control 
strategy.  These  measures  must  take 
effect  without  further  action  by  the  State 
or  EPA,  upon  a  determination  by  EPA 
that  the  area  has  failed  to  make  RFP  or 
attain  the  PM-10  NAAQS  by  the 
applicable  statutory  deadline. 

Assessing  the  adequacy  of  Tacoma's 
contingency  measures  is  tied  to  the 
attainment  demonstration  because 
Tacoma  has  submitted  industrial 
emissions  controls  in  excess  of  those 
needed  to  demonstrate  timely 
attainment  of  the  PM-10  NAAQS  as  a 
contingency  measure.  As  discussed 
above,  Simpson's  boiler  replacement 
alone  represents  a  984  kg/day  reduction 
in  emissions,  almost  half  of  Simpson's 
previous  emissions,  or  roughly  19 
percent  of  the  total  baseline  emissions 
inventory.  Based  on  the  rollback 
discussion  provided  in  the 
accompanying  TSD,  the  Tacoma  SIP 
contains  emissions  limits  and 
contingency  measures  that  provide  for 
reductions  greater  than  the  25  percent 
contingency  measure  emissions 
reduction  value  suggested  in  the 
General  Preamble  (57  FR  13543-13544). 
Further  discussion  can  be  fouind  in  the 
"Contingency  Measure"  section  of  the 
accompanying  TSD. 

The  contingency  measures  submitted 
as  part  of  the  Tacoma  SIP  ranged  from 
a  commitment  to  Implement  mobile 
source  controls  to  crediting  the  emission 
limitations  already  existing  in  the  SIP 
that  would  be  in  excess  of  those  needed 
to  address  the  RACM  (including  RACT) 
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requirement.  The  two  mobile  source 
contingency  measures  in  the  1991  SIP 
were  directed  at  reducing  emissions 
from  diesel  vehicles:  (1)  the 
establishment  of  an  inspection  and 
maintenance  (I/M)  program,  and  (2)  the 
reduction  in  sulfur  content  of  on- 
highway  diesel  fuel.  In  1993, 
Washington  State  expanded  its  I/M 
program  to  include  the  Tacoma  area, 
and  the  desulfurization  program  was 
implemented  nationally. 

Only  the  measures  that  are  being 
implemented  prior  to  a  determination 
that  the  area  has  failed  to  timely  attain 
or  achieve  PJP,  that  would  be  in  excess 
of  those  ntscessary  to  provide  for  timely 
attainment  of  the  PM-10  NAAQS  and 
that,  therefore,  go  beyond  RACM 
(including  RACT)  can  be  relied  on  as 
contingency  measures.  The  measures 
will  provide  for  continued  emissions 
reduction  progress  beyond  the  core 
control  strategy.  Further,  because  the 
State  would  implement  these 
precautionary  measures  prior  to  a 
determination  that  the  area  has  failed  to 
timely  attain  the  NAAQS  or  achieve 
RFP,  these  measures  essentially  provide 
advance  contingency  benefit  and  satisfy 
the  requirement  that  they  'take  effect  . 
. .  without  further  action  by  the  State, 
or  the  Administrator."  EPA  believes  it 
would  be  unreasonable  to  penalize  or 
otherwise  discourage  the  State  from 
taking  the  arguably  more  precautionan,' 
air  quality  management  step  of 
accelerating  the  implementation  of  these 
<:ontingency  measures. 

However,  it  cannot  be  determined 
whether  these  measures  are  in  excess  of 
those  necessary  to  provide  for 
expeditious  attainment  and  necessary  to 
address  RACM  (including  ^CT)  until 
the  State  addresses  the  deficiencies 
associated  with  its  core  control  strategy. 
As  indicated  elsewhere,  the  State  has 
committed  to  convert  measures 
necessary  to  address  RACM  (including 
i^CT)  to  enforceable  emission 
limitations.  Until  this  commitment  is 
fulfilled,  EPA  cannot  conclude  that  the 
contingency  measures  go  beyond  the 
core  control  strategy. 

Therefore,  EPA  is  conditionally 
approving  these  contingency  measures. 
Due  to  the  submission  of  emission 
reductions  that  are  purportedly  in 
excess  of  those  necessary  to  demonstrate 
timely  attainment  and  necessary  to 
satisfy  RACM  as  a  contingency  measure, 
final  approval  or  disapproval  of  these 
contingency  measures  must  be 
determined  when  WDOE  submits  the 
regulatory  orders  establishing 
enforceable  emission  limits  for  the 
stationary  sources  in  the  Tacoma 
Tideflats. 


m.  Implications  of  This  Action 

EPA  conditionally  approves  tfie  plan 
revisions  submitted  to  EPA  for  the 
Tacoma,  Washington,  nonattainment 
area  on  November  15, 1991,  and  June 
30, 1994,  except  for  the  following 
elements  which  EPA  approves  in  full. 
EPA  also  approves,  without  conditions, 
the  separable  exclusion  fit)m  precursor 
controls  as  described  in  part  n.5  above, 
the  monitoring  network,  the  procedures 
for  consultation  and  public  notification, 
the  provisions  for  revising  the  plan  and 
the  adequacy  of  funding  and  authority. 
EPA  will  assess  the  final  approvability 
of  the  submittals  EPA  is  conditionally 
approving  after  the  State  fu! tills  its 
commitment  to  submit  enforceable 
emission  limitations  by  January  1. 1995. 
If  the  State  fails  to  comply  with  its 
commitment,  the  conditional  approval 
will  become  a  disapproval. 

IV.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2224),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  OMB  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  1 2, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (see  CAA 
section  307(b)(2),  42  U.S.C.  7607(b)(2)). 

The  EPA  is  publishing  this  action 
without  prior  proposal  becausethe 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
on  December  12, 1994  unless  adverse 
comments  are  received  by  November  14. 
1994.  If  the  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  (please  see  the  proposed 
rule  published,  simultaneously,  in  the 
proposal  section  of  this  Federal 
Register). 


Under  Lhe  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
aRd  604.  Alternatively,  EPA  may  certify- 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
Slate  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approva!  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A. ,  427 
U.S.  246.  256-66  (S.Ct.  1976):  42  U.S  C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k).  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  Stale 
submittal  does  not  affect  its  State- 
enfort-eability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore.  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  State  requirements 
nor  does  it  substitute  a  new  Federal 
requirement. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory'  and  regulatory 
requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
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Particulate  matter,  Reporting  and 
recordkeejMng  requirements. 

NotK  iDcorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Wathington  was  approved  by  the  Director  of 
tbe  Office  of  Fedenl  ftegister  on  July  1. 1982. 

Dated:  September  20, 1994.  ^ 

GeraM  A.  Eoiisoo, 
Acting  ftegkmal  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-{AMENDEP] 

1.  The  authmity  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671  q. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 

152^70   MantMeattonolptan. 


(c)*  • 

(48)  On  N< 
Director  of 
PM-10  non 


mberlS,  1991.  the 
submitted  to  EPA  a 
aioxnent  area  SIP  revision 


for  the  purpose  of  bringing  about 
attainment  of  the  National  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10).  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  certain  Federal  Clean 
Air  Act  requirements  for  an  approvable 
moderate  nonattainment  area  PM-10 
SIP  for  Tacoma.  Washington. 
(i)  Incorporation  by  reference. 

(A)  Letters  dated  November  13, 1991 
and  June  30, 1994  from  \VDOE  to  EPA 
submitting  revisions  to  the  State  of 
Washingtcm  SIP. 

(B)  State  Implementation  Plan  for 
Particulate  Matter  in  the  Tacoma 
Tideflats,  Pierce  County,  including 
appendices  A-F,  dated  November  1991, 
and  adopted  November  14, 1991. 

IFR  Doc  94-25204  Filed  10-11-94;  8:45  am) 
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40CFRPart52 

[NH14-1-W72:  A-1-FRL-60e5-6] 

Approval  and  Promulgation  of  Air 
Quality  IwiplamentaMon  Plans;  New 
Hmpahira;  Cnhancad  Inspection  and 
MalMsnanoe  In  Hillaborough, 
Marrbnaefct  Rockkighanv  and  Strafford 
Counties 

AOENCr:  Environmental  Protection 
Agency  ^A). 
ACTION:  Final  rule. 


SU  MMARY:  EPA  is  conditionally 
approving  a  State  Implementation  Plan 
(SV*)  revision  submitted  by  the  State  of 
New  Hampshire.  Thifr  revision  requires 
establishes  an  enhanced  motor 
icle  inspection  and  maintenance 
|)grara  in  the  counties  of  Hillsborough, 
^rrimack,  Rockingham,  and  Strafford. 
I  intended  effect  of  this  acticHi  is  to 
iditionally  approve  the  New 
ipshire  enhanced  insftecticm  and 
iintenance  program.  This  action  is 
being  taken  in  accordance  with  the 
Ckan  Air  Act. 

EF  ^ECnvE  DATE:  This  final  rule  will 
be  »me  effective  on  November  14, 
1994.. 

AD  }RESS£S:  Copies  of  the  documents 

re  jvant  to  this  action  are  available  for 

pu  }lic  inspection,  by  appointment, 

du  ing  normal  business  hours  at  the  Air, 

Pe  .tiddes  and  Toxics  Management 

Di  rision,  U.S.  Environmental  Protection 

A(  ency.  New  England  Region,  One 

Cc  ngress  Street,  10th  Floor.  Boston,  MA; 

Ait  and  Radiation  Docket  and 

In  ormation  Center,  U.S.  Environmental 

Pr  itection  Agency.  401  M  Street,  SW., 

(L  :-131).  Washington.  DC  20460;  and 

Ai  -  Resources  Division,  Department  of 

Er  irironmental  Services,  64  North  Main 

Sfi  eet.  Caller  Box  2033.  Concord.  NH 

03  J02-2033. 

FO  t  FURTHER  INFORMATION  CONTACT: 

Pe  er  X.  Hagerty,  (617)  565-3224. 

SUPPLEMENTARY  INFORMATION: 

I.  Clean  Air  Act  Requirements 

The  Clean  Air  Act,  as  amended  in 
1990  (CAA  or  Act),  requires  certain 
States  to  revise  and  improve  existing  V 
M  programs  or  implement  new  ones.  All 
ozpne  nonattainment  areas  classified  as 
milderate  or  worse  must  implement  a 
ba  ;ic  or  enhanced  I/M  program 
de  lending  upon  its  nonattainment 
cU  ssification,  regardless  of  previous 
requirements.  In  addition.  Congress 
diiected  the  EPA  in  section  182(a)(2)(B) 
to  lublish  updated  guidance  for  State  1/ 
M  jrograms,  taking  into  consideration 
Hr  dings  of  the  Administrator's  audits 
an  1  investigations  of  these  programs. 
Th  B  States  must  incorporate  EPA's 
gu  dance  into  SIPs  for  all  areas  required 
by  the  Act  to  have  an  I/M  program. 
Ml  tropolitan  statistical  areas  with 
po  julations  of  100,000  or  more  that  are 
wi  hin  the  Northeast  Ozone  Transport 
Re  jion  also  are  required  to  meet  EPA 
gu  dance  for  enhanced  I/M  programs. 

II.  Backgnnind 

'  'he  EPA  has  designated  three  areas  as 
no  lattainment  for  ozone  in  the  State  of 
Nejw  Hampshire.  The  New  Hampdiiie 
portion  of  the  Boston-Lawrence-Salem 
Co  nsolidated  Metropolitan  Statistical 


Area  is  classified  serious  for  ozone,  the 
Portsmouth-Dover-Rochester 
Metropolitan  Statistical  Area  (MSA), 
also  classified  serious  for  ozone,  and  the 
Manchester  MSA,  classified  marginal 
for  ozone.  The  designations  for  ozone 
were  published  in  the  Federal  Register 
(FR)  on  November  6. 1991  (56  FR  56694) 
and  November  30. 1992  (57  FR  56762) 
and  have  been  codified  in  the  Code  of 
Federal  Regulations  (CFR)  at  40  CFR 
81.300  through  81.437.  Based  on  these 
-nonattainment  designations,  an 
enhanced  I/M  program  is  required  in 
Hillsborough,  Rockingham,  and 
Strafford  Counties.  In  addition,  these 
MSAs  have  populations  of  over  100,000 
and  are  included  in  the  Ozone 
Transpcnt  Region. 

Although  parts  of  Merrimack  County 
are  in  the  Manchester  MSA,  the  county 
could  be  exempted  since,  in  New 
England,  MSAs  are  defined  by  tovm,  not 
by  county;  rocHV  than  fifty  percent  of  the 
MSA  population  would  still  be  in  the  1/ 
M  program;  and  the  population  density 
is  less  than  200  persons  per  square  mile. 
Under  EPA's  I/M  rule  40  CFR 
51.350(b)(1)  such  portions  of  Merrimack 
County  are  not  required  to  implement  1/ 
M.  However,  all  of  Merrimack  County  is 
included  to  {frovide  an  opportunity  to 
generate  enforceable  emission 
reductions  that  may  be  used  to  help 
provide  opportunity  for  economic 
growth. 

By  this  action,  EPA  is  conditionally 
approving  the  New  Hampshire  I/M  SIP 
revision.  EPA  has  reviewed  the  State 
submittals  against  the  statutory 
requirements  under  the  Act  and  for 
consistency  with  EPA  regulations.  In 
letters  dated  May  19. 1994  and  June  28. 
1994,  New  Hampshire  indicated  its 
intent  to  address  a  number  of 
outstanding  i^ues  discussed  in  this 
document  as  well  as  in  the  July  18. 1994 
notice  of  proposed  rulemaking  (NPR), 
and  to  submit  necessary  reviisions  to     ' 
EPA  by  August  18, 1994.  New 
Hampshire  submitted  such  revisions  on 
August  18.  They  are  consistent  with  the 
NPR  as  discussed  below  and  fully  meet 
the  requirements  of  the  1/M  rule,  except 
for  the  portions  being  conditionally 
approved  in  this  document. 

Three  parts  of  the  program,  on-road 
testing,  compliance  via  diagnostic 
inspection,  and  enforcement  against 
inspectors  require  more  time  to  resolve 
and  provide  the  basis  for  today's 
conditional  approval.  As  requested  by 
New  Hampshire,  the  state  will  have 
until  July  29, 1995  to  submit  revisions 
to  addr^  these  three  areas.  If  such 
revisions  are  submitted  by  that  date, 
fulfill  the  conditions  set  forth  in  this 
document,  and  fiilly  meet  the 
requirements  of  the  I/M  rule,  the  state 
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vkrill  have  met  the  specified  conditions 
and  the  I/M  SIP  «viU  be  folly  approved. 
If  not.  this  conditional  approval  will 
automatically  convert  to  a  disapproval. 
A  summary  of  EPA's  analysis  is 
provided  below.  In  addition,  more 
detailed  support  for  conditionally 
approving  the  State  submittal  is 
contained  in  the  technical  support 
document  which  is  available  firom  the 
New  England  Regional  Office,  listed 
above. 

On  November  5. 1992  (57  FR  52950). 
EPA  published  a  final  regulation 
establishing  the  I/M  requirements, 
pursuant  to  sections  182  and  187  of  the 
Act.  The  I/M  regulation  was  codified  at 
40  CFR  part  51.  subpart  S,  and  requires 
States  to  submit,  by  November  15. 1993, 
an  I/M  SIP  revision  including  all 
necessary  legal  authority  and  the  items 
specified  in  40  CFR  51.350(a)(1)  through 
51.373. 

ni.  SUte  Subnuttal 

On  February  28. 1994,  April  19. 1994, 
and  April  21, 1994.  the  State  of  New 
Hampshire  submitted  an  I/M  SIP  for  its 
three  nonattainment  areas.  Public 
hearings  for  the  submittals  were  held  on 
January  5  and  6. 1994  for  the  February 
28. 1994  SIP  submittal,  and  on  March  8. 
1994  ba  the  April  19, 1994  SIP 
submittal.  The  April  21. 1994  submittal 
contained  only  administrative  materials 
to  supplement  the  April  19  submission. 
EPA  submitted  written  comments  to  the 
state  on  March  18, 1994.  In  letters  dated 
May  19, 1994  and  June  28, 1994,  the 
state  agreed  to  submit  by  August  19, 
1994.  additional  information  to  address 
the  areas  discussed  below. 

The  submittals  provide  for  the 
implementation  of  an  enhanced  l/M 
program  in  four  counties  in  New 
Hampshire  beginning  in  1995.  New 
Hampshire  will  be  implementing  a 
biennial,  test-only  I/M  program  meeting 
the  requirements  of  the  I/M  performance 
standard  and  other  requirements 
contained  in  EPA's  I/M  rule.  Testing 
will  be  overseen  by  the  New  Hampshire 
Department  of  Safety  (NHDOS)  and  the 
New  Hampshire  Department  of 
Environmental  Services  (NHDES).  with 
actual  testing  done  by  a  contractor. 
Other  aspects  of  the  New  Hampshire  1/ 
M  program  include:  testing  of  1968  and 
later  light  duty  vehicles  and  trucks  and 
heavy  duty  trucks,  evaporative  emission 
testing  for  1975  and  later  model  year 
vehicles,  a  test  fee  to  ensure  the  State 
has  adequate  resources  to  implement 
the  program,  enfcwcement  by 
registration  suspension,  a  repair 
effectiveness  program,  contractual 
requirements  for  testing  oonvenienoe. 
quality  assurance,  data  collection, 
minimum  expenditure,  time  extension 


and  hardship  waivers,  reporting,  test 
equipment  and  test  procedure 
specificatioos,  pubhc  infonnation  and 
consumer  protection,  inspector  training 
and  certification,  and  penalties  against 
inspector  incompetence.  In  addition,  the 
enhanced  I/M  progrsn  vrill  include: 
IM240  testing  for  1981  and  newer 
vehicles,  an  on-road  testing  program, 
and  emission  recall  enforcement. 

On  July  18. 1994,  EPA  published  a 
notice  of  proposed  rulemaking  (NPR)  for 
the  State  of  New  Hampshire  (59  FR 
3640S).  The  NPR  proposed  conditional 
approval  <rfthe  New  Hampshire 
enhanced  inspection  and  maintenance 
program.  In  r^^sponse  to  the  NPR  an 
additional  submittal  was  made  by  New 
Hampshire  on  August  18, 1994. 

The  NPR  identified  eight  areas  which 
needed  to  be  addressed  by  New 
Hampshire.  The  August  18, 1994 
submission  by  New  Hampshire 
adequately  addressed  these  areas.  Each 
one  is  discussed  below  and  the  state's 
response  summarized. 

1.  Enhanced  I/M  Performance 
Standard — Some  of  the  assumptions 
used  by  New  Hampshire  in  the 
MOBILESa  modeling  demonstration 
needed  to  be  revised.  The  assumptiorxs 
for  gasoline  Reid  Vapor  Pressure  (RVP) 
and  vehicle  refoeling  emissions  used  in 
the  model  program  were  not  the  same  as 
those  used  in  the  New  Hampshire 
proposed  program.  The  state  was  also 
asked  to  review  the  assumptions  for 
compliance  and  waiver  rates  and  revise 
them  if  appropriate.  The  compliance 
and  waiver  rates  are  discussed 
elsewhere  in  this  document.  The  state 
revised  the  assumptions  appropriately 
in  the  August  18, 1994  submittal,  which 
included  a  new  MOBILESa  modeling 
demonstration  showing  that  the 
performance  standard  will  be  met  with 
the  proposed  New  Hampshire  program. 

2.  Network  Type  and  Program 
Evaluation— The  state  did  not  have 
provisions  to  bar  contractor  employees 
from  referring  motorists  to  particular 
repair  facilities.  The  state  has  provided 
contract  language  drafted  by  the  New 
Hampshire  Office  of  the  Attorney 
General,  the  substance  of  which  will  be 
included  in  the  final  contract,  to  bar 
contracts  employees  from  referring 
motorists  to  particular  repair  facilities 
and  to  provide  for  appropriate  penalties. 

3.  Vehicle  Coverage — ^The  state  did 
not  provide  adequate  information  on 
vehicles  subject  to  the  program.  In  its 
August  18  submittal.  New  Hampshire 
included  a  table  showing  the  number  of 
subject  vehicles  by  model  year  and 
provided  information  on  exempt 
vehicles. 

4.  Quality  Cbntro^The  state  did  not 
address  the  required  quality  control 


mwTual  in  sufficient  detail.  The  state 
indicated  in  previous  submittals  that  the 
quality  control  manual  will  be 
devefoped  by  the  contractor.  The 
manual  will  follow  specifications  for 
quality  control  per  EPAs  Technical 
Guidance,  and  New  Hampshire 
regulations.  In  the  August  18  submittal. 
New  Hampshire  included  a  table  of 
contents  for  the  manual.  Based  on  these 
documents,  the  resulting  quality  control 
manual  will  meet  EPA  requirements. 

5.  Waivw  Rate— The  state  offered  to 
provide  additional  guidance  on 
procedures  for  waiver  review,  and  to 
reconsider  the  1%  waiver  rate  in  the 
original  submittal.  Tbe  state  explai.ned. 
in  the  August  18  submittal  that  the 
present  waiver  rate  is  less  than  one  half 
of  one  percent,  and  that  m  order  to 
qualify  for  a  waiver,  verification  of 
repairs  must  be  done  by  a  hi^Iy  trained 
state  referee,  and  repairs  must  be 
performed  by  a  certified  mechanic  who 
will  have  attended  up  to  120  hours  of 
training.  Although  New  Hampshire  does 
not  expect  the  wai\'er  rate  to  increase, 
they  increased  the  rate  in  the  SIP  to  2%. 

6.  Motorist  Compliance 
Enforcement— The  state  needed  to 
submit  information  justifying  a  99% 
compliance  rate,  describing  the 
computer  matching  system,  handling  of 
exempt  vehicles,  fleet  vehicles,  and 
tracking  of  out  of  state  exemptions  and 
time  extensions.  In  the  August  18 
submittal,  the  state  described  a  12  point 
enforcement  program  which  will  assure 
a  99%  compliance  rate.  The  state  also 
described  the  software  and  hardu-are 
upgrades  which  will  be  made  to  the 
computer  matching  sj-stem.  As  part  of 
the  Enforcement  Compliance 
Procedures  also  submitted  on  August 
18,  change  of  status  actions,  which 
could  make  a  previously  subject  x-ehicle 
exempt,  must  be  verified  by  a  Highway 
Enforcement  Officer.  Fleet  vehicles 
must  be  tested  at  the  contractor  facilities 
and  meet  the  same  requirements  as 
other  vehicles.  A  more  detailed  fleet 
plan  vrill  be  developed  as  part  of  the 
contract.  New  Hampshire  explained  that 
out  of  state  exemptions  and  time 
extensions  would  be  tracked  with  the 
computer  system,  and  vehicle  ov%-ners 
would  be  issued  registration 
.suspensions  when  the  time  of  the 
extension  ran  out  if  the  vehicle  was  not 
in  compliance. 

7.  Quality  Assurance— The  state 
agreed  to  address  certain  points  in  the 
August  18  submittal.  The  August  18 
submittal  stated  that  audit  reports  will 
be  entered  onto  the  host  computer  of  the 
contractor,  and  a  hard  copy  of  the  audit 
report  will  be  kept  in  the  stations  file  in 
the  !/M  (rflice.  The  report  filed  with  the 
audit  resuhs  will  contain  enough 
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evidence  to  request  an  administrative 
hearing  if  necessary.  Anyone  suspected 
of  violating  regulations  would  be 
targeted  for  additional  auditing.  The 
EKDS  intends  to  assign  officers  that  do 
not  have  regular  contact  with  a 
particular  facility  to  conduct  covert 
audits.  Auditors  will  receive  128  hours 
of  training  at  a  vocational  technical 
college  covering  rules  of  the  program, 
emission  failures  and  emission  repairs. 
Auditors  will  also  be  involved  in 
acceptance  testing  of  the  program  and 
will  receive  quality  assurance,  quality 
control,  and  equipment  training  from 
the  contractor. 

8.  Improving  Repair  Effectiveness— 
The  stale  agreed  to  submit  a  plan  to 
transmit  information  to  the  repair 
industiy.  The  August  18  submittal 
stated  that  New  Hampshire  will  require 
the  contractor  to  issue  a  quarterly 
newsletter  to  repair  facilities  containing 
national  information  and  tips,  local 
program  changes,  training  courses, 
common  problems,  diagnostic  tips,  and 
other  assistance  issues. 

Conditional  Approval 

The  August  18. 1994  submittal 
reaffirmed  New  Hampshire's 
commitment  to  submit  by  July  29,  1995 
revisions  addressing  compliance  via 
diagnostic  inspection,  the  inspector 
penalty  schedule,  and  standards  for 
remote  sensing  technology.  All  three 
require  regulation  revisions. 

1.  Compliance  via  diagnostic 
inspections  were  allowed  for  all  model 
years  in  the  original  submission,  but  in 
a  letter  dated  May  19, 1994,  the  state 
indicated  that  it  will  establish 
procedures  and  a  policy  which  will 
allow  compliance  by  this  mechanism 
only  on  1981  and  newer  vehicles  subject 
to  livf240  tests  at  final  cutpoiiKs  or 
lower. 

2.  The  New  Hampshire  Enhanced  I/M 
Rule,  Section  16,  does  not  require 
imposition  of  substantial  penalties  as 
defined  by  EPA's  1/M  rule  (six  month 
suspension)  or  equivalent  retainage  on 
the  first  offense  by  inspectors  for 
violations  that  directly  affect  emission 
reduction  benefits.  In  its  letter  to  EPA 
dated  June  28, 1994  New  Hampshire 
stated  that  Section  16  will  be  revised  to 
be  consistent  with  the  penalties 
required  by  the  EPA  rule. 

3.  The  state  has  not  established 
standards  for  the  on-road  testing 
program.  In  a  letter  dated  May  19, 1994, 
the  state  conmits  to  develop  and  submit 
standards  to  EPA. 

The  state  has  committed,  in  it's  May 
19  and  June  28, 1994  letters  to 
submitting  revisions  addressing  the 
three  issues  discussed  above  by  July  29, 
1995.  Section  110(k)(4)  of  the  CAA 
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pi  }vides  that,  if  a  state  fails  to  comply 
wi  th  its  commitment,  s;uch  conditional 
ap  }roval  will  convert  to  a  disapproval. 
)ther  specific  requirements  of  EPA's 
I/l  I  rule  and  the  rationale  for  EPA's 
pr  >posed  action  are  explained  in  the 
NvR  and  will  not  be  restated  here.  No 
public  comments  were  received  on  the 

R(  sponse  to  Comments 

)n  July  18, 1994  (59  FR  36408),  EPA 
pu  )lished  a  notice  of  proposed 
ru  emaking  (NPR)  for  the  State  of  New 
Hj  mpshire.  The  NPR  proposed 
CO  iditional  approval,  or  in  the 
alt  jrnative,  disapproval  of  the  New 
Ha  mpshire  I/M  SIP  submitted  by  the 
Sti  te.  No  public  comments  were 
re<  eived  on  the  NPR. 

Fii  lal  Action 

PA  is  conditionally  approving  the 
Ne  w  Hampshire  Enhanced  Vehicle 
Ins  pection  and  Maintenance  Program  as 
a  I  (visfon  to  the  New  Hampshire  SIP. 

lothing  in  this  action  should  be 
CO  istrued  as  permitting  or  allowing  or 
estoblishing  a  precedent  for  any  future 
re(  uest  for  revision  to  any  SIP.  Each 
ret  u est  for  revision  to  a  SIP  shall  be 
coi  isidered  in  light  of  specific  technical, 
ecijnomic,  and  environmental  factors 

in  relation  to  relevant  statutory  and 
rej  ilatory  requirements. 

ls  noted  elsewhere  in  this  document, 
EPA  received  no  comment  on  the 
posed  action.  Accordingly,  the 
ional  Administrator  has  reclassified 
action  from  Table  1  to  Table  3 
un  ler  the  processing  procedures 
pu  »lished  in  the  FR  on  January  19, 1989 
(5'l  FR  2214),  and  revisions  to'these 
pr<  cedures  issued  on  October  4,  1993, 
n  EPA  memorandum  entitled 
anges  to  State  Implementation  Plan 
(S*)  Tables." 
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,ulatory  Process 

his  action  has  been  classified  as  a 
lie  3  action  by  the  Regional 


lished  in  the  FR  on  January  19, 1989 
FR  2214-2225),  as  revised  by  an 
Oc  ober  4, 1993  memorandum  from 
Mi  hael  H.  Shapiro,  Acting  Assistant 
ninistrator  for  Air  and  Radiation. 
Office  of  Management  and  Budget 
exempted  this  action  from  Executive 
OrJer  12866  review. 
I  nder  5  U.S.C.  605(h),  the 
ninistrator  certifies  that  SIP 
ap{  rovals  under  sections  107, 110  and 
17i  of  the  Clean  Air  Act  will  not  have 
a  si  ;nificant  economic  impact  on  a 
suh  stantial  number  of  small  entities.  SIP 
apf  rovals  (or  redesignation,s)  do  not 
crei  te  any  new  requirements  but  simply 
apj  rove  requirements  that  are  already 


state  law.  SIP  approvals  (or 
redesignations),  therefore,  do  not  add 
any  additional  requirements  for  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  for  a  SIP  approval 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  the 
State  actions.  The  Clean  Air  Act  forbids 
EPA  to  base  its  actions  concerning  SIPs 
on  such  grounds.  Union  Electric  Co.  v. 
EPA.,  427  U.S.  246,  96  S.  Ct.  2518 
(1976);  42  U.S.C  7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  state's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
"  entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
en  forceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  in  the 
event  EPA  disapproves  the  state 
submittal,  this  disapproval  action  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  remove  existing 
state  requirements  nor  does  it  substitute 
a  new  Federal  requirement. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  12. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Under  Executive  Order  12866,  (.58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
.subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materiadly  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  l^al  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  In  the  Executive  Order.It  has 
been  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review. 

List  of  Subjects  in  4Q  CFR  Part  52 

Environmental  protection.  Air 
pothition  control.  Carbon  monoxide. 
Hydrocarbons,  bunrporation  by 
reference.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  ImptementatioB  Plan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Bcgister  on  July  1. 
1982. 

Dated:  September  15. 1994. 
John  P.  DeVUlars, 

Regional  Administrator. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52-{AMENOED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Antfaority:  42  U.S.C  74(n-7671q 

Subpart  EE— New  Hampshire 

2.  Section  52.1519  is  amended  by 
adding  paragraph  (a)(2)  to  read  as 

follows: 

§52.1519    Identification  of  piai>— 
Conditional  approval. 

•        •••«. 

(a)*  •  * 

(2)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  February  28, 1994,  April  19. 1994. 
April  21. 1994.  August  18,  1994,  and 
letters  dated  May  19, 1994  and  June  28, 
1994,  submitted  by  the  New  Hampshire 
^  Air  Resources  Division. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  New  Hampshire 
Air  Resources  Division  dated  February 
28, 1994,  April  19, 1994.  April  21. 1994. 
and  August  18, 1994. 

(B)  Chapter  353  of  the  laws  of  1993, 
An  Act  establishing  an  enhanced 
emissions  inspection  and  maintenance 
program  and  requiring  a  diesel 
emissions  study,  effective  July  3, 1993. 


(C)  Enhanced  Emissions  In^>ection 
and  Maintenance  Kules,  New 
Hampshire  Department  of  Safety, 
adopted  February  17, 1994,  effective 
January  1,1995. 

(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
letter  with  attachments  from  the  New    - 
Hampshire  Air  Resources  Division 
dated  February  28, 1994 

(B)  Nonregiiiatory  portions  of  the 
letter  with  attachments  from  the  New 
Hampshire  Air  Resources  Division 
dated  April  19, 1994. 

(C)  Letter  with  attachments  from  the 
New  Hampshire  Air  Resources  Division 
dated  April  21, 1994. 

(D)  Letter  from  the  New  Hamp^iire 
Air  Resources  Division  dated  May  19, 
1994. 

(E)  Letter  with  attachment  from  the 
New  Hampshire  Air  Resotirces  Division 
dated  June  28, 1994. 

(F)  Letter  with  attachments  from  the 
New  Hampshire  Air  Resources  Division 
dated  August  18, 1994. 

IFR  Doc.  94-25206  Filed  10-11-94;  8:45  am) 

BILLING  COOE  i 


40CFRPartS2 

[MDt8-1-6682;  FRL-S087-3] 

Approval  and  Promufgation  of  Air 
Quality  hn piemen tation  Plans;  State  of 
Maryland-Emission  Statement 
PfOflfam 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule, 

Sumyunv:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  consists  of  an  emission 
statement  program  for  stationary  sources 
which  emit  volatile  organic  compounds 
(VOCs)  and/or  nitrogen  oxides  (NOx)  at 
or  above  specified  actual  eaiission 
threshold  levels.  The  intended  effect  of 
this  action  is  to  approve  in  the  State  of 
Maryland  a  regulation  for  annual 
reporting  of  actual  emissions  by  sources 
that  emit  VOC  and  /or  NOx  in 
accordance  with  sections  184(b)(2)  and 
182(0  of  the  Clean  Air  Act  Amendments 
(CAAA).  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  November  14, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  HI,  841  Chestnut  Building, 


Philadelphia.  Pennsylvania.  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency  .401  M  Street,  SW.. 
Washington,  DC  20460;  and  Maryland 
Department  of  the  Environment.  2500 
Broening  Highway.  Baltimore. 
Maryland.  21224. 

FOR  FURTHER  INFORMATKM  CONTACT.  Enid 
A.  Gerena.  Environmental  Protection 
Agency.  Air.  Radiation,  and  Toxics 
Division,  841  Chestnut  Building, 
Philadelphia,  PA  19107,  (215)  597- 
8239. 

SUPPLEMENTARY  INFORMATION:  On  June 
21,  1994  (59  FR  31962),  EPA  published 
a  notice  of  proposed  rulemaking  (NPR) 
for  the  State  of  Maryland.  The  NPR 
proposed  approval  of  the  Maryland's 
Emission  Statement  Program.  The 
formal  SIP  revision  was  submitted  by 
the  State  of  Maryland  on  November  13. 
1992. 

Maryland's  Department  of  the 
Environment  (MDE)  submitted  a 
revision  to  Maryland's  SIP  which 
requires  owners  of  stationary  sources 
that  emit  VOCs  and/or  NOx.  above 
specified  actual  emission  applicability 
thresholds,  to  submit  annual  statements 
certifying  emissions. 

Other  specific  requirements  of  the  SIP 
revision  on  Emission  Statements  and 
the  rationale  for  EPA's  proposed  action 
are  explained  in  the  NPR  and  will  not 
be  restated  here.  No  public  comments 
were  received  on  the  NPR. 

Final  Actioo 

EPA  is  approving  amendments  to 
COMAR  26.11.01.  General 
Administrative  Procedures,  to  revise 
section  .01.  Definitions,  and  to  add 
section  .05-1,  Emission  Statements,  as  a 
revision  to  the  State  of  Maryland  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allouing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1S89  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  OMB  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
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this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  12, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  afi^ect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  approve 
Maryland's  Emission  Statements 
Program  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Oxides  of 
nitrogen.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
<:ompounds. 

Dated:  September  21. 1994. 
Stanley  L.  Laskowski. 

Acting  Regional  Administrator,  Region  III. 
40  CFR  part  52  is  amended  as'follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  V— Maryland 

2.  Secnion  52.1070  is  amended  by 
adding  paragraphs  (c)(109)  to  read  as 
follows: 

$52.1070    Identtneation  of  plan. 

*        •        •        •        • 

(c)'  •  • 

(109)  Revisions  to  the  State  of 
Maryland  Regulations  State 
Implementation  Plan  submitted  on 
November  13, 1992  by  the  Maryland 
Dejpartment  of  the  Environment: 

fi)  Incorporation  by  reference. 

(A)  Letter  of  November  13, 1992  from 
Ma^land  Department  of  the 
Environment  transmitting  a  revised 
regulation  to  require  major  soun;es  of 


voBtile  organic  compounds  and  oxides 
of  iitrogen,  Statewide,  to  certify  their 
em  ssions  annually. 

( J)  Revisions  to  Title  26.  COMAR 
26. 11.01.  specifically  to  amend 
reg  ilation  .01.  and  to  add  regulation 
.05  -1.  Effective  on  December  7. 1992. 
i)  Additional  material. 

(  ^)  Remauider  of  December  7, 1992 
Sta  e  submittal. 
IFR  Doc.  94-25207  Filed  10-12-94;  8:45  am] 
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FE  )ERAL  COMMUNICATIONS 
CO  AMISSION 

47  ;FRPart73 

(MK  Docket  No.  93-321  ;RM-8409] 

Rat  lie  Broadcasting  Services;  Ocean 
Isia  Beach,  NC 

AGI NCY:  Federal  Communications 
Coi  imission. 

ACT  ON:  Final  rule. 


SUk  MARY 


avo  d 


The  Commission,  at  the 
of  Ocean  Isle  Broadcasting    ' 
.    my,  allots  Channel  228A  to  Ocean 
Beach,  NC,  as  the  community's  first 
i  aural  transmissioli  service.  See  59 
»020,  January  28, 1994.  Channel 
can  be  allotted  to  Ocean  Isle 
in  compliance  with  the 
iission's  minimum  distance 

requirements,  at  coordinates 
North  Latitude  and  78-28-26 
Longitude,  with  a  site  restriction 
3  kilometers  (2.7  miles)  west  to 
a  short-spacing  to  vacant  but 
ied-for  Channel  229A  at 
sville  Beach,  NC.  The  allotment 
Isle  Beach  is  short-spaced  to 
>resently  licensed  facility  of  Station 
^.  Channel  228A,  Shallotte,  NC. 
ever,  pursuant  to  the  modification 
ion  VVLTT's  license  to  specify 
on  on  Channel  279C3,  a 

permit  specifying  the  new 
has  been  granted  and  the 
has  now  filed  an  application  for 
to  cover  its  construction  permit 
:-940210KA).  Final  action  on  a 
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construction  permit  application  for 
Channel  228A  at  Ocean  Isle  Beach  may 
be  withheld  pending  the  licensing  of 
Station  WLTT  at  the  site  specified  in  its 
construction  permit.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  November  21, 1994. 
The  window  period  for  filing 
applications  will  open  on  November  22, 
1994,  and  close  oh  December  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-321, 
adopted  September  30, 1994,  and 
released  October  6, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239)  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  N.W.,  Suite  140., 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303  1 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  adding  Ocean  Isle  Beach, 
Channel  228A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-25088  Filed  10-11-94;  8:45  am) 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  200  and  760 

[Docket  No.  R-04-1750;  FR-3468-P-011 

RIN  2S01-AB83 

Participant's  Consent  to  Release  of 
Informatioti 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to 
implement  amendments  to  section  904 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988. 
made  by  section  903  of  the  Housing  and 
Community  Development  Act  of  1992, 
and  section  3003  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Section  904 
of  the  McKinney  Act  authorizes  HUD  to 
require  applicants  and  participants  in 
any  HUD  program  involving  initial  and 
periodic  review  of  an  applicant's  or 
participant's  income  to  sign  a  consent 
form  authorizing  HUD,  the  PHA,  or  the 
owner  to  verify  employee  income 
information  from  current  or  previous 
employers;  and  HUD  or  the  PHA  to 
request  wage  and  claim  information 
from  the  State  agency  responsible  for 
the  administration  of  the  State 
unemployment  laws. 

DATES:  Comments  due  date:  December 
12. 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  room  10276,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  Washington.  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  submitted 
will  be  available  and  public  inspection 
and  copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
Facsimile  (FAX)  comments  not 
acceptable. 


FOR  RJRTHER  INFORMATION  CONTACT: 
Edward  Whipple,  Director,  Occupancy 
Division,  Office  of  Assisted  Housing, 
Room  4206,  concerning  occupancy 
matters;  Albert  B.  Sullivan,  Director, 
Office  of  Multifamily  Housing,  Room 
6160  concerning  housing  assistance 
programs  administered  by  this  ofRce; 
and  David  L.  Decker,  Director, 
Computer  Matching  Activities.  Room 
4122.  concerning  computer  matching/ 
tenant  income  verification  matters.  They 
may  be  contacted  at  the  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW..  Washington.  DC 
20410.  telephone  (202)  708-0744.  (202) 
708-3730  and  (202)  708-0099. 
respectively.  Hearing  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  708-0850.  (These 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  rule  proposes  to  implement 
sectionia04  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988  (42  U.S.C.  3544;  hereafter 
referred  to  as  the  "McKinney  Act"),  as 
amended  by  section  903  of  the  Housing 
and  Community  Development  Act  of 
1992.  Pub.  L.  102-550.  approved 
October  28, 1992  (1992  HCD  Act)  and 
section  3003  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  103- 
66.  approved  August  10. 1993. 

Section  904  of  the  McKinney  Act 
authorizes  HUD  to  require  applicants 
and  participants  and  adult.members  of 
their  families  in  any  HUD  program 
involving  initial  and  periodic  review  of 
an  applicant's  or  participant's  income  to 
sign  a  consent  form  authorizing:  (1) 
HUD.  the  PHA.  or  the  owner  to  verify 
employee  income  information  from 
current  or  previous  employers;  and  (2) 
HUD  or  the  PHA  to  request  wage  and 
claim  information  from  the  State  agency 
responsible  for  the  administration  of  the 
State  unemployment  laws.  On  Februarj- 
22. 1991.  the  Department  published  a  " 
final  rule  implementing  section  904  of 
the  McKinney  Act  (56  FR  7518).  In 
accordance  with  section  904(b)  of  the 
McKinney  Act.  HUD  regulations  make 
signing  the  consent  form  an  explicit 
condition  of  initial  or  continuing 
eligibility  for  participation  in  the 
covered  programs.  This  requirement  is 
designed  to  ensure  that  correct 
determinations  of  eligibility  for 


assistance  and  level  of  assistance  are 
made  under  these  programs. 

Section  903  of  the  Housing  and 
Community  Development  Act  of  1992 
(1992  Act)  amends  section  904  of  the 
McKinney  Act  by  adding  a  subsection 
(e)  to  section  904.  Section  904(e) 
prohibits  the  Department  from  requiring 
the  release  of  information  by  third 
parties  as  a  condition  of  receiving 
housing  assistance  imless  the  requested 
consent  for  information  is  in 
compliance  with  the  Privacy  Act  (5 
U.S.C.  552a)  and  is  appropriately 
limited  as  to  time,  relevance  and 
necessity. 

The  £)epartment  notes  that 
§§  200.1220(a)  and  760.20(a)  of  HUDs 
current  regulations  (24  CFR  200.1220(a). 
24  CFR  760.20(a))  already  require  that 
the  collection  of  employee  income, 
wage  and  claim  information  be 
conducted,  to  the  extent  applicable,  in 
accordance  with  the  Privacy  Act. 
Accordingly,  this  rule  does  not  propose 
to  make  any  changes  to  implement  this 
statutory  requirement. 

Section  904(e)  also  requires  that  the 
consent  to  release  such  information  be 
limited  with  respect  to  time,  and  only 
cover  information  relevant  and 
necessary  to  meet  the  requirements  of 
section  904.  In  compliance  with  this 
statutory  mandate,  the  Department  is 
proposing  to  remove  the  regulatory 
provisions  which  authorize  the 
collection  of  information,  "including 
information  which  can  be  obtained 
under  other  laws,  regulations  and 
handbooks."  The  rule  also  proposes  to 
make  the  consent  to  release  effective  for 
15  months  from  the  time  of  exet:ution, 
which  is  responsive  to  the 
recommendation  in  the  House 
conference  report.  (H.R.  Rep.  No.  760. 
102  Cong..  2d  Sess.  at  158  (1992).) 

Last,  section  903  of  1992  Act  requires 
that  the  Department  develop  a  new 
consent  form.  This  consent  form  has 
been  issued  by  the  Department; 
therefore,  this  proposed  rule  does  not 
cover  this  release  form. 

Section  3003  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  requires  that 
applicants  and  participants  sign  a 
consent  form  authorizing  the  Secretary 
of  HUD  to  request  that  the 
Commissioner  of  Social  Security  and 
the  Secretary'  of  the  Treasury  release 
information  pursuant  to  section 
6103(l)(7)(D)(ix)  of  the  Internal  Revenue 
Code  of  1986.  Information  released 
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under  this  authority  would  be  provided 
to  HUD  for  the  sole  purpose  of  verifying 
incom&  information  pertinent  to  the 
applicant's  or  participant's  eligibility  or 
level  of  assisted  housing  beneHts. 

Also,  Section  3003  amends  section 
904  of  the  McKinney  Act  to  allow  HUD 
to  use  income  retiun  data,  pursuant  to 
the  Internal  Revenue  Code.  This 
information  will  include:  wages,  net 
earnings  firom  self-employment, 
payments  of  retirement  income,  and 
unearned  income  as  referenced  in 
sections  6103(I)(7)(A)  and  6103(1)7)(B) 
of  the  Internal  Revenue  Code.  HUD  may 
match  this  information  to  information 
provided  by  applicants  or  participants 
when  applying  for  initial  or  continued 
eligibility  for  assisted  housing  programs. 

Other  Matters 

A.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  proposed  rule  relate  to  internal 
administrative  procedures  whose 
content  does  not  constitute  a 
development  decision  nor  affect  the 
physical  condition  of  project  areas  or 
building  sites  and,  therefore  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

B.  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  ^ates  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
requirements  of  this  proposed  rule  are 
directed  toward  applicants  and 
participants  in  federally  assisted 
housing  programs.  It  effects  no 
significant  dhanges  in  the  current 
relationships  between  the  federal 
government,  the  states  and  their 
political  subdivisions  in  connection 
with  these  programs. 

C.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  femily  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
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sul  iject  to  review  imder  the  order.  Under 
thd  proposed  rule,  applicants  and 
paxticipants,  and  adult  members  of  their 
families,  are  required  to  sign  and  submit 
consent  forms  authorizing  the 
veiification  or  collection  of  certain 
inf  )rmation  necessary  for  determining 
eli  Ability  for  or  level  of  assistance 
un  ler  the  covered  programs.  Consent 
for  ns  to  permit  verification  of 
inf  >rmati(Hi  provided  by  the  family  are 
alri  lady  required.  This  proposed  rule 
wo  jld  prohibit  the  collection  of 
inf  >rmation  which  is  not  necessary  to 
vei  .fy  the  income  of  an  applicant  or 
pai  Licipant,  and  makes  the  cmisent  form 
val  d  for  15  months.  No  significant 
du  nge  in  existing  HUD  policies  or 
pre  grams  will  result  from  promulgation 
of  fiis  proposed  rule,  as  those  policies 
programs  relate  to  family  concerns. 

Regulatory  Flexibility  Act 

Jhe  Secretary,  in  accordance  with  the 
julatory  Flexibility  Act  (5  U.S.C 
60S(b))  has  reviewed  and  approved  this 
pre  posed  rule,  and  in  so  doing  certifies 
tha :  this  proposed  rule  will  not  have  a 
sig  lificant  economic  impact  on  a 
sul  stantial  number  of  small  entities. 
This  proposed  rule  relates  to  applicants 
anq  participants  in  federallv  assisted 
housing  projects  but  should  not  have  a 
me  mingful  economic  impact  on  these 
ent  ties. 

E.  Megulatory  Agenda 

ihis  proposed  rule  was  not  listed  in 
the  Department's  Semiannual  Agenda  of 
Rej  ulations  published  on  April  25, 1994 
(59  FR  20424)  in  accordance  with 
Ex<  cutive  Order  12866  and  the 
Rej  ulatory  Flexibility  Act. 


Lis 


24 


of  Subjects 
3='i?  Part  200 


J  dministrative  practice  and 
pre  cedure.  Claims,  Equal  employment 
opportunity,  Fair  housing.  Home 
im  irovement,  Housing  standards, 
Inc  irporation  by  reference.  Lead 
poi  Mining,  Loan  programs — housing  and 
cor  imunity  development,  Minimum 
pre  >erty  standards,  Mortgage  insurance, 
Or{  anization  and  functions 
(Gc  vemment  agencies).  Penalties, 
Re[  orting  and  recordkeeping 
req  lirements,  Social  security, 
Um  tmployment  compensation.  Wages. 

24  ZFR  Part  760 

C  rant  programs — housing  and 
cor  imunity  development,  Income    ' 
ver  fication  procedures,  Indians, 
Int(  rgovemmental  relations.  Loan 
pro  ^ms — housing  and  community 
development,  Penalties.  Public  housing, 
Reilt  subsidies.  Reporting  and 
reo  trdkeeping  requirements.  Wages. 


Accordingly,  24  CFR  parts  200  and 
760  would  be  amended  as  follows: 

PART  200— tNTRODUCnON 

1.  The  authority  citation  for  24  CFR 
part  200  would  continue  to  read  as 
follows: 

Authority:  12  U.S.C  1701-1715z-18. 
1701s. and  1715z-ll:  42  U.S.C  3535(d). 
3543.  and  3544. 

2.  Section  200.1203  would  be 
amended  by  revising  paragraph  (a),  to 
read  as  follows: 

§200.1203    AppNeaWnty. 

(a)  Information  to  be  covered  by 
consent  forms.  The  information  covered 
by  consent  forms  described  in  this  part 
involves:  wage  and  claim  information 
from  SWICAs;  and  wages,  net  earnings 
from  self-employment,  payments  of 
retirement  income  and  unearned 
income  as  referenced  at  sections 
6103(1)(7)(A)  and  6103(1)(7)(B)  of  the 
Internal  Revenue  Code  (26  U.S.C  6103). 
In  addition,  the  consent  forms  may 
authorize  the  collection  of  other 
information  from  applicants  or 
participants  to  determine  eligibility  or 
level  of  benefits  as  provided  in  24  CFR 
813.109  and  24  CFR  913.109. 

*  »        »        •        • 

3.  Section  200.1205  would  be 
amended  by  revising  the  definition  for 
"Consent  form",  to  read  as  follows: 

S20ai205    Definitions. 

•  •        •        •        • 

Consent  form  means  a  consent  form  or 
forms  approved  by  HUD  to  be  signed  by 
applicants  and  participants  for  the 
purpose  of  obtaining  employee  income 
information  from  employers;  wage  and 
claim  information  from  SWICAs;  return 
information  from  the  Social  Security 
Administration  (including  wages,  net 
earnings  from  self-employment, 
payments  of  retirement  income  as 
referenced  at  section  6103(1)(7)(A)  of  the 
Internal  Revenue  Code  (26  U.S.C.  6103); 
and  return  information  for  unearned 
income  (i.e.,  interest  and  dividends) 
from  the  Internal  Revenue  Service  as 
referenced  at  section  6103(1)(7)(B).  Also, 
the  consent  forms  may  authorize  the 
collection  of  other  information  from 
applicants  or  participants  to  determine 
eligibility  or  level  of  benefits  as 
provided  in  24  CFR  813.109  and  24  CFR 
913.109.  The  consent  form  expires  af^er 
a  limited  amount  of  time. 


4.  Section  200.1210  would  be 
an^iended  by  revising  paragraph  (c).  to 
read  as  follows: 
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§200.1210    Consent  by  a«)plicants  and 
participants. 

•        •        •        •        • 

(cj  Consent  form  requirements.  The 
consent  form  required  by  this  subpart  V 
shall  contain,  at  a  minimum,  the 
following: 

(1)  A  provision  authorizing  HUD  to 
obtain  from  SWICAs  any  information  or 
materials  necessary  to  complete  or 
verify  the  application  for  participation 
and/or  to  maintain  continued  assistance 
under  a  program  referred  to  in 

§  200.1203; 

(2)  A  provision  authorizing  HUD  or 
the  owner  (or  mortgagee  as  applicable) 
responsible  for  determining  eligibility 
for  or  level  of  assistance,  to  verify  with 
previous  or  current  employers  employee 
income  information  pertinent  to  the 
applicant's  or  participant's  eligibility  for 
or  level  of  assistance  under  a  program 
referred  to  in  §200.1203; 

(3)  A  provision  authorizing  HUD  to 
request  tax  return  information  from  the 
Internal  Revenue  Service  and  the  Social 
Seciirity  Administration  for  the  sole 
purpose  of  verifying  income  information 
pertinent  to  the  applicant's  or 
participant's  eligibility  or  level  of 
benefits;  and 

(4)  A  statement  that  the  authorization 
to  release  the  information  requested  by 
the  consent  form  expires  15  months 
after  the  consent  form  was  signed. 

PART  760-PROCEOURES  FOR 
OBTAINING  WAGE  AND  CLAIM 
INFORMATION  ABOUT  APPLICANTS 
AND  PARTICIPANTS  IN  HUD'S 
SECTION  8  AND  PUBLIC  HOUSING 
PROGRAMS  FROM  STATE  WAGE 
INFORMATION  COLLECTION 
AGENCIES  (SWICAs) 

5.  The  authority  citation  for  part  760 
would  be  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701q;  42  U.S.C. 
1437a.  1437d.  1437ee.  1437f.  3535(d).  and 
3544. 

6.  Section  760.3  would  be  amended 
by  revising  paragraph  (a),  to  read  as 
follows: 

§760.3    Applicability. 

(a)  Information  to  be  covered  by 
consent  forms.  The  information  covered 
by  consent  forms  described  in  this  part 
involves  wage  and  claim  information 
from  SWICAs;  and  wdges,  net  earnings 
from  self-employment,  payments  of 
retirement  income,  and  unearned 
income  as  referenced  at  sections 
6103(1)(7)(A)  and  6103(1)(7)(B)  of  the 
Internal  Revenue  Code  (26  U.S.C.  6103). 
In  addition,  consent  forms  may 
authorize  the  collection  of  other 
information  as  identified  in  24  CFR 
813  109(b)  and  24  CFR  913.109(b)  for 


current  verification  procedures, 
including  requirements  regarding 
signing  and  submitting  consent  forms, 
for  the  covered  programs. 

7.  Section  760.5  would  be  amended 
by  revising  the  definition  for  "Consent 
form",  to  read  as  follows: 

§760.5    Deflnitions. 

•  •        •        •        • 

Consent  form  means  a  consent  form  or 
forms  approved  by  HUD  to  be  signed  by 
applicants  and  participants  for  the 
purpose  of  obtaining  employee  income 
information  from  employers;  wage  and 
claim  information  from  SWICAs;  return 
information  from  the  Social  Security 
Administration  (including  wages,  net 
earnings  from  self-emplo>Tnent, 
payments  of  retirement  income  as 
referenced  at  section  6103(1)(7)(A)  of  the 
Internal  Revenue  Code  (26  U.S.C.  6103); 
and  return  information  for  unearned 
income  (i.e..  interest  and  dividends) 
fit)m  the  Internal  Revenue  Service  as 
referenced  at  section  6103(1)(7)(B)  (26 
U.S.C.  6103).  Also,  the  consent  forms 
may  authorize  the  collection  of  other 
information  from  applicants  or 
participants  to  determine  eligibility  or 
level  of  benefits  as  provided  in  24  CFR 
813.109  and  24  CFR  913.109.  The 
consent  form  expires  after  a  limited 
amount  of  time. 

•  »        •        •        • 

8.  Section  760.10  would  be  amended 
by  revising  paragraph  (c),  to  read  as 
follows: 

§  760.10    Consent  by  applicants  and 
participants. 

•  •        •        •        • 

(c)  Consent  form  requirements.  The 
consent  form  required  by  this  subpart  B 
shall,  at  a  minimum,  contain  the 
following: 

(1)  A  provision  authorizing  HUD  and 
PHAs  to  obtain  from  SWICAs  any 
information  or  materials  necessary  to 
complete  or  verify  the  application  for 
participation  or  to  maintain  continued 
assistance  under  a  program  referred  to 
in  §  760.3; 

(2)  A  provision  authorizing  HUD. 
PHAs.  or  the  owner  responsible  for 
determining  eligibility  for  or  level  of 
assistance,  to  verify  with  previous  or 
current  employers  income  information 
pertinent  to  the  applicant's  or 
participant's  eligibihty  for  or  level  of 
assistance  under  a  program  referred  to 
in  §§  200.1203,  813.109  and  913.109  of 
this  title; 

(3)  A  provision  authorizing  HUD  to 
request  income  return  information  from 
the  Internal  Revenue  Service  and  the 
Social  Security  Administration  for  the 
sole  purpose  of  verifying  income 


information  pertinent  to  the  applicant's 
or  participant's  eligibility  or  level  of 
benefits;  and 

(4)  A  statement  that  the  authorization 
to  release  the  Information  requested  by 
the  consent  form  expires  15  months 
after  the  consent  form  was  signed. 

Dated:  September  30. 1994. 
Hemy  G.  Cisnero*, 

Secretary. 

(FR  Doc.  94-24835  Filed  10-11-94;  «:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WAS-1-653M>.  WA27-1-6612b:  FRL-6078- 
«i 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equc! 
to  a  nominal  10  micrometers  (PM-10). 
The  implementation  plan  was  submitted 
by  the  State  to  satisfy  certain  Federal 
requirements  of  an  approvable  moderate 
nonattainment  area  PM-10  SIP  for 
Tacoma.  Washington. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approv  ing 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  14,  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston. 
Environmental  Protection  Specialist  ' 
(AT-082).  Air  Programs  Section,  at  the 
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EPA  Regiooal  Ofiice  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during-norma)  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

U.S.  Environmental  Protection  Agency. 

Region  10.  Air  Programs  Section,  1200 

6th  Avenue,  Seattle,  WA  98101. 
Washington  State  Department  of 

Ecology,  300  Desmond  Drive,  Lacy, 

WA  98504. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claire  Hong,  Air  Programs  Branch  (AT- 
082),  EPA,  1200  6th  Avenue,  Seattle, 
WA  98101.  (206)  553-1813. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  September  20, 1994. 
Gerald  A.  Emison, 
Acting  Regional  Administrator. 
|FR  Doc  94-25205  Filed  10-11-94;  8:45  am] 
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40  CFR  Parts  141  and  142 
[WH^RL-6088-6] 

Drinking  Water;  National  Primary 
Drinking  Water  Regulations: 
Disinfectants  and  Disinfection 
Byproducts  and  Enhanced  Surface 
Water  Treatment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  public 
meeting  dates  and  locations. 

SUMMARY:  In  this  notice.  EPA  is 
announcing  dates  and  locations  for 
public  meetings  to  discuss  and  receive 
public  comment  on  proposed  National 
Primary  Drinking  Water  Regulations 
(NPDWRs)  for  Disinfectants  and 
Disinfection  Byproducts  (D/DBPR)  (59 
FR  38668,  July  29, 1994)  and  Enhanced 
Surface  Water  Treatment  (ESWTR)  (59 
FR  38832,  July  29, 1994).  The  NPDWRs 
consist  of  maximum  residual 
disinfectant  levels  or  maximum 
contaminant  levels  or  treatment 
techniques  for  disinfectants, 
disinfection  byproducts,  and 
microbiological  pathogens.  The 
NPDWRs  also  include  proposed 
monitoring,  reporting,  and  public 
notification  requirements  for  these 
compounds. 

DATES:  The  Agency  will  hold  public 
hearings  on  the  D/DBPR  proposal  pn  the 
dates  as  follows: 
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1.  October  31  (and  November  1,  if 
necessary),  1994.  Washington,  DC. 

2.  tiovembet  29  (and  30,  if  necessary), 
1994,  Denver,  CO. 

The  hearings  will  begin  on  the  first 
d)  y  at  9:30  a.m.,  with  registration  at 
9:  K)  a.m.  The  hearings  will  end  at  4 
p.  n.,  unless  concluded  earlier.  If 
c(  ntinued  to  the  second  day,  the 
h(  arings  will  resume  at  9:00  a.m.  and 
ei  d  at  12:00  p.m. 

The  Agency  will  hold  pubUc  hearings 
01  the  ESWTR  proposal  on  the  dates  as 
fa  lows: 

1.  November  1  (and  November  2,  if 
necessary),  1994,  Washington,  DC 

2.  November  30  (and  December  1.  if 
necessary),  1994,  Denver.  CO. 

The  hearings  will  begin  on  the  first 
d<  y  at  1:30  p.m.,  with  registration  at 
Ir  K)  p.m.  The  hearings  will  end  at  4:00 
p.  n.,  unless  concluded  earlier.  If 
co|itinued  to  the  second  day,  the 
hearings  will  resume  at  9:00  a.m.  and 
en  d  at  4:00  p.m. 

At  DRESSES:  The  Agency  urill  hold 
pi  blic  hearings  on  the  D/DBPR  and 
ES  WTR  proposals  at  the  locations  as 
fo  lows: 

1.  Washington.  DC— EPA  Education 
"enter  Auditorium,  401  M  Street  SW.. 
(Vashington.  DC  20460. 

2.  Denver— Denver  Federal  Center.  6th 
ind  Kipling  Streets,  Building  25. 
.ecture  Halls  A  and  B  (3rd  Street), 
Denver,  CO  80225. 

FURTHER  INFORMATION  CONTACT: 
leral  information  may  be  obtained 

\m  the  Safe  Drinking  Water  HotUne. 

iphone  (800)  426-4791;  Stig  Regli. 

fice  of  Ground  Water  and  Drinking 
Wfeter  (4603).  U.S.  Environmental 
Pr  )tection  Agency.  401  M  Street  SW.. 
W  ishington,  DC  20460,  telephone  (202) 
26  >-7379;  Tom  Grubbs,  Office  of 
Gi  )und  Water  and  Drinking  Water 
(41  i03),  U.S.  Environmental  Protection 
Af  ency.  401  M  Street  SW.,  Washington, 
IX ;  20460,  telephone  (202)  260-7270;  or 
Pa  il  Berger,  Office  of  Ground  Water  and 
Di  nking  Water  (4603 J,  U.S. 
Er  vironmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460, 
telephone  (202)  260-3039 
SU  >PLEMENTARY  INFORMATION:  Anyone 
pli  inning  to  attend  the  public  hearings 
(e;  pecially  those  who  plan  to  make 
stj  tements)  may  register  in  advance  by 
wi  iting  the  D/DBPR  Public  Hearing 
Of  icer,  Office  of  Ground  Water  and 
Drinking  Water  (4603).  USEPA,  401  M 
StJ  eet  SW.,  Washington,  DC  20460;  or 
by  calling  Tina  Mazzocchetti,  (703)  931- 
46  K).  Oral  and  written  comments  may 
be  submitted  at  the  public  hearing. 
Pe  "sons  who  wish  to  make  oral 
pr  sentations  are  encduraged  to  have 


written  copies  (preferably  three)  of  their 
complete  comments  for  inclusion  in  the 
official  record. 

On  July  29, 1994  EPA  proposed  two 
drinking  water  regulations:  the 
Disinfectant/Disinfection  Byproducts 
(D/DBP)  and  Enhanced  Surface  Water 
Treatment  (ESWTR)  rules.  These 
proposals  were  the  product  of  a 
negotiated  rulemaking.  The  negotiators 
included  State  and  local  health  and 
regulatory  agency  staff  and  elected 
officials,  consumer  groups, 
environmental  groups,  and 
representatives  of  public  water  systems. 

The  group  agreed  to  propose  a 
disinfectantydisinfection  byproduct  rule 
to  extend  coverage  to  all  community 
and  non  transient,  non-community 
water  systems  that  use  disinfectants, 
reduce  the  current  total  trihalomethane 
(TTHM)  maximum  contaminant  level 
(MCL).  regulate  additional  disinfection 
byproducts,  set  limits  for  the  use  of 
disinfectants,  and  reduce  the  level  of 
compounds  that  may  react  with 
disinfectants  to  form  byproducts.  The 
group  further  agreed  that  revisions  to 
the  current  Surface  Water  Treatment 
Rule  might  be  required  at  the  same  time 
to  ensure  that  microbial  risk  is  not 
increased  as  byproduct  rules  go  into 
effect,  and  to  provide  explicit  control  of 
Cryptosporidium.  As  a  result,  the 
Enhanced  Surface  Water  Treatment  Rule 
was  proposed  with  a  number  of  options 
for  microbial  control,  including  the 
option  to  simply  retain  the  requirements 
of  the  current  Surface  Water  Treatment 
Rule. 

The  purpose  of  the  hearings  is  to 
provide  the  public  an  opportunity  to 
hear  a  description  of  the  regulations  and 
to  obtain  conunent  from  the  public  on 
the  rules.  This  notice  corrects  the 
hearing  dates  which  were  listed  in  the 
July  29, 1994  proposals.  The  comment 
period  for  submission  of  formal  written 
comments  in  response  to  the  D/DBPR 
rule  closes  December  29, 1994.  The 
comment  period  for  formal  written 
comments  in  response  to  the  ESWTR 
rule  closes  May  30, 1996  to  allow  time 
for  the  public  to  consider  data  being 
collected  prior  to  that  date.  The  Agency 
may  hold  additional  hearings  on  the 
ESWTR  to  consider  those  additional 
data. 

Dated:  October  3, 1994. 
Robert  Perdasepe, 

Assistant  Administrator. 

IFR  Doc  94-25218  Filed  10-11-94;  8:45  amj 
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40  CFR  Parts  258, 264,  and  265 

[FRL-6087-7] 
RiN2050-A77 

Financial  Assurance  Mechanisms 
Cofporata  Owners  and  Operators  of 
Munidptf  Solid  Waste  LandfiH 
Facilities  and  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend  the 
financial  assurance  regulations  under 
the  Resource  Conservation  and 
Recovery  Act  in  two  program  areas. 
First,  the  Agency  proposes  to  add  two 
financial  assurance  mechanisms  to 
those  ciurently  available  to  assure 
closure,  post-closure,  or  corrective 
action  costs  associated  with  municipal 
solid  waste  landfills  under  subtitle  D: 
(1 )  a  financial  test  for  use  by  corporate 
owners  and  operators,  and  (2)  a 
guarantee  for  use  by  firms  that  wish  to 
guarantee  the  costs  for  an  owner  or 
operator.  Second,  the  Agency  proposes 
to  modify  the  domestic  asset  component 
of  the  corporate  financial  test  for 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  under  subtitle  C. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  postmarked  on 
or  before  December  12, 1994. 
ADDRESSES:  Written  comments  on  this 
proposal  should  be  addressed  to  the 
docket  clerk  at  the  following  address: 
U.S.  Environmental  Protection  Agency. 
RCRA  Docket  (OS-305),  401  M  Street 
SW.,  Washington,  DC  20460. 
Commenters  should  send  one  original 
and  two  copies  and  place  the  docket 
number  (F-93-FTMP-FFFFF)  in  the 
comments.  The  docket  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  for  Federal  holidays.  Docket 
materials  may  be  reviewed  by 
appointment  by  calling  (202)  260-9327. 
Copies  of  docket  material  may  be  made 
at  no  cost,  with  a  maximum  of  100 
pages  of  material  from  any  one 
regulatory  docket.  Additional  copies  are 
$0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline  at  1-800-424-9346  (in 
Washington.  D.C.  call  (703)  920-9810), 
or  Dale  Ruhter  (703)  308-8192,  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460. 

SUPPLEMENTARY  MFORMATKM: 
Preamble  Oatliiie 

I.  Authority 


n.  Background 

III.  Summary  of  Proposed  Rule 

IV.  Section-by-Section  Analysis  of  Proposed 

Subtitle  D  Provisions 

A.  Corporate  Financial  Test  (section 
258.74(e)) 

B.  Corporate  Guarantee  (section  258.74{g}) 
C  Calculation  of  Obligations 

V.  Domestic  Asset  Requirement  of  the 

Subtitle  C  Corporate  Financial  Test, 
(sections  264.143.  264.145,  264.147 
265.143.  265.145.  and  265.147) 

VI.  Analysis  Supporting  this  Proposed  Rule 

A.  Development  of  the  Subtitle  C  Corporate 
Financial  Test 

B.  The  Subtitle  D  Corporate  Financial  Test 
Analysis 

VII.  National  Solid  Wastes  Management 
Association  Rulemaking  Petition 

A.  Discussion  of  the  Petition 

B.  The  Meridian  Test 
C  Request  for  Comment  on  Allowing 

Owners  and  Operators  to  Discount  Costs 

VIII.  State  Program  Approval 

IX.  Implementatioo 

X.  State  Aumorization 
XL  Economic  and  Regulatory  Impacts 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

I.  Authority 

These  amendments  to  part  258  are 
proposed  under  the  authority  of  sections 
1008.  4004,  and  4010  of  the  Resource 
Conservation  and  Recoverv  Act  (RCRA), 
as  amended,  42  U.S.C.  690'7,  6944,  and 
6949a.  The  amendments  to  parts  264 
and  265  are  proposed  under  RCRA 
sections  3004  and  3005. 

II.  Background 

On  October  9, 1991,  the  Agency 
promulgated  revised  criteria  for 
municipal  solid  waste  landfills 
(MSWLf  s),  which  established  minimum 
Federal  standards  to  assure  that 
MSWLFs  are  designed  and  managed  in 
a  manner  that  is  protective  of  human 
health  and  the  environment,  taking  into 
account  the  practical  capability  of  the 
MSWLFs  (see  56  FR  50978).  The 
minimum  Federal  standards  include 
location  restrictions,  facility  design  and 
operating  criteria,  groundwater 
monitoring,  corrective  action,  financial 
assurance,  closure,  and  post-closure 
care  requirements. 

The  Agency  proposed  the  MSWLF 
criteria,  including  financial  assurance 
requirements,  on  August  30, 1988  (see 
53  FR  33314).  The  purpose  of  the 
financial  assurance  requirements  of  the 
MSWLF  criteria  was  to  assure  that 
adequate  funds  will  be  readily  available 
to  cover  the  costs  of  closure,  post- 
closure  care,  and  corrective  action 
associated  with  MSWLFs.  The  Agency 
believes  that  these  financial  assurance 
provisions  are  an  important  part  of  the 
MSWLF  criteria  for  two  reasons.  First, 
when  an  owner  or  operator  does  not 


have  funds  readily  available  to  address 
the  environmental  needs  at  a  facility, 
delays  in  addressing  those  needs  can 
result.  Second,  if  the  owner  or  operator 
does  not  have  funds  to  address 
environmental  needs  at  its  facilities, 
those  needs  are  typically  addressed 
under  federal  or  state  cleanup 
authorities,  rather  than  by  the  party 
responsible  for  the  facility. 

In  the  August  30, 1988  proposal, 
rather  than  propose  specific  financial 
assurance  mechanisms,  the  Agency 
proposed  a  financial  assurance 
performance  standard.  The  Agency 
solicited  public  conunent  on  this 
performance  standard  approach  and,  at 
the  same  time,  requested  comment  on 
whether  the  Agency  should  develop 
financial  test  mechanisms  for  use  by 
local  governments  and  corporations. 
Commenters  on  the  proposed  rule 
argued  that  the  proposed  performance 
standard  lacked  sufficient  detail  to 
guide  States  in  the  development  and 
implementation  of  requirements  with 
any  consistency  among  States,  and  that 
the  Agency  should  develop  specific 
mechanisms  that  could  be  used  to 
demonstrate  financial  assurance. 
Commenters  also  supported  the 
development  of  a  local  government 
financial  test  and  a  corporate  financial 
test. 

In  response  to  comment,  the  Agency 
promulgated  several  specific  financial 
mechanisms  in  the  October  9, 1991, 
final  rule.  Those  mechanisms  include 
trust  fiinds.  surety  bonds,  letters  of 
credit,  insurance,  and  State  assumptions 
of  responsibility  (§258.74).  In  addition, 
to  retain  States'  flexibility  in 
implementing  the  subtitle  D  program, 
the  Agency  promulgated  the  financial 
assurance  performance  standard  of 
§  258.74,  which  allows  approved  States 
to  use  any  State-approved  mechanism 
that  meets  that  performance  standard. 

Commenters  on  the  August  30,  1988, 
proposal  also  supported  the 
development  of  financial  tests  for  local 
governments  and  for  corporations.  The 
Agency  agreed  with  commenters  but,  at 
the  time  the  final  MSWLF  criteria  were 
promulgated,  the  Agency  had  not 
completed  the  analyses  necessary  to 
propose  those  financial  tests.  Thus,  in 
the  October  9. 1991,  preamble,  the 
Agency  announced  its  intention  to 
develop  both  a  local  government  and 
corporate  financial  test  in  advance  of 
the  effective  date  of  the  financial 
assurance  provisions.  The  Agency  then 
proceeded  to  conduct  the  necessary 
analysis,  and  develop  a  local 
government  and  corporate  financial  test 
for  MSWLF  owners  and  operators. 

To  allow  time  to  develop  financial 
tests,  the  Agency  promulgated  an 
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effective  date  of  April  9, 1994,  for  the 
financial  asstirance  provisions  in  the 
July  1, 1991  notice.  In  doing  so,  the 
Agency  believed  it  had  allowed 
adequate  time  to  promulgate  the  local 
government  and  corporate  financial 
tests  in  advance  of  the  effective  date. 
However,  those  financial  tests  are  taking 
longer  to  develop  than  the  Agency 
originally  anticipated.  As  the  April 
1994,  deadline  approached,  the  Agency 
recognized  that  it  would  be  unable  to 
promulgate  final  financial  tests  by  that 
time.  Thus,  on  October  11, 1993,  the 
Agency  extended  the  effective  date  of 
the  finapcial  assurance  provisions  until 
April  9.  1995  (see  58  FR  51536)  to  allow 
additional  time  to  develop  the  financial 
tests. 

The  Agency  proposed  a  local 
government  financial  lest  on  December 
27. 1993  (see  58  FR  68353);  this 
document  proposes  the  corporate 
financial  test  for  MSWLFs. 

III.  Summary  of  Proposed  Rule 

This-proposed  rule  would  add  a 
corporate  financial  test  to  the  financial 
assurance  mechanisms  currently 
available  to  owners  and  operators  of 
subtitle  D  MSWLFs.  It  also  would  allow 
corporations  to  use  that  financial  test  to 
guarantee  the  costs  of  an  owner  or 
operator.  It  would  allow  owners  and 
operators  to  use  a  combination  of- 
financial  assurance  mechanisms, 
including  this  financial  test,  to  assure 
the  costs  associated  with  their  facilities. 
Finally,  this  rule  proposes  revisions  to 
one  portion  of  the  subtitle  C  corporate 
financial  test,  specifically,  to  the 
domestic  asset  requirement  of  that  test. 
Discussion  of  the  proposed  revisions  to 
the  subtitle  D  provisions  can  be  found 
in  sections  IV-V  of  this  preamble.  A 
discussion  of  the  pro^iosed  revisions  to 
the  subtitle  C  corporate  financial  test 
can  be  found  in  section  IX. 

IV.  SectJon-by-Section  Analysis  of 
Proposed  Subtitle  D  Provisions 

A.  Corporate  Financial  Test  I  Section 
238.74(e)} 

This  proposed  corporate  financial  test 
includes  a  financial  component  and  a 
domestic  asset  component.  Owners  and 
operators  that  meet  the  requirements  of 
the  financial  test  also  must  comply  with 
certain  recordkeeping  and  reporting 
requirements.  Each  requirement  is 
described  below. 

1.  Financial  Component  (Section 
258.74(e)(1)) 

The  financial  component  is  designed 
to  measure  viability  of  the  owner  or 
operator,  based  on  its  current  financial 
condition.  To  satisfy  the  financial 


o  >mponent,  a  firm  must  have  a 
n  iniraum  tangible  net  worth  of  $10 
n  illion  plus  the  costs  it  seeks  to  assure 
(« .g.,  closure,  post-closure,  corrective 
a(  ;tion),  either  satisfy  a  bond  rating 
n  quirement,  or  pass  one  of  two 
fi  lancial  ratios,  and  satisfy  a  domestic 
ai  set  requirement. 

a.  Minimum  Size  Requirement.  In 
§  258.74(e)(l)(ii).  the  Agency  is 

p  oposing  to  require  firms  using  the 
fi  lancial  test  to  have  a  tangible  net 
w  orth  at  least  equal  to  the  sum  of  the 
c(  ists  they  seek  to  assure  through  a 
fi  lancial  test  plus  $10  million.  Under 
p  oposed  §  258.74  (e)(3),  the  costs  an 
o  vner  or  operator  seeks  to  assure  are 
e  ual  to  the  current  cost  estimates  for 
c  asure.  post-closure  care,  and 
c(  irrective  action  or  the  sum  of  such 
c(  ists  to  be  covered,  and  any  other 
ei  ivironmental  obligations  assured  by  a 
fi  lancial  test.  The  owner  or  operator 
n  ust  include  cost  estimates  required  for 
ir  unicipal  solid  waste  management 
fi!  cilities  under  this  part,  as  well  as  cost 
ej  timates  required  for  the  following 
ei  ivironmental  obligations,  if  it  assures 
tl  em  through  a  financial  test: 
o  tligations  associated  with  UIC 
fj  cilities  imder  40  CFR  144.62. 
p  itroleum  tmderground  storage  tank 
fa  cilities  under  40  CTR  part  280,  PCS 
si  arage  facilities  under  40  CFR  part  761, 
ai  id  hazardous  waste  treatment,  storage, 
ai  id  disposal  facilities  under  40  CFR 
p  irts  264  and  265. 

The  Agency  is  proposing  this 
n  inimum  tangible  net  worth 
n  quirement  to  ensure  that  the  costs  of 
c  osure,  post-closure  care,  or  corrective 
ai  tion  do  not  force  a  firm  into 
b  nkruptcy.  Further,  an  analysis  of  a 
sj  mple  of  bankrupt  firms  conducted  by 
tl  e  Agency  demonstrated  that  firms 
M  ith  less  than  $10  million  in  net  worth 
fs  iled  four  times  more  &«quent!y  than 
fi  ms  with  greater  than  $10  million  in 
tc  ngible  net  worth. 

As  a  result,  the  Agency  believes  that 
tl  is  minimum  net  worth  should  be 
n  quired  as  an  initial  screen  for 
CI  irporations  in  demonstrating  financial 
n  sponsibility  for  the  very  large  costs  of 
c  osure.  post-closure  care,  and 
CI  irrective  action.  The  Agency  then 
c(  imbined  this  requirement  with  other 
fi  lancial  criteria  to  develop  the 
fi  lancial  test  described  in  this  proposed 
n  le.  A  more  detailed  discussion  of  this 
ai  lalysis  can  be  found  in  Section  V.  of 
tl  is  preamble  and  the  Background 
D  M:ument  developed  in  support  of  this 
n  lemaking. 

b.  Bond  Rating/Financial  Ratio 

A  Hernatives.  The  Agency  is  proposing 
t(  allow  firms  that  meet  the  minimum 
s  le  requirement  to  satisfy  the 


remaining  requirements  of  the  financial 
test  in  one  of  two  ways. 

First,  under  the  proposed 
§258.74(e)(l)(i)(A),  a  firm  could  satisfy 
the  financial  component  if  its  most 
recent  bond  rating  is  investment  grade, 
that  is.  Aaa,  Aa,  A  or  Baa,  as  issued  by 
Moody's,  or  AAA,  AA,  A,  or  BBB,  as 
issued  by  Standard  and  Poor's.  The 
Agency  is  proposing  this  option  because 
it  believes  that  a  firm's  bond  rating 
incorporates  an  evaluation  of  a  firm's 
financial  management  practices.  Bond 
ratings  reflect  the  expert  opinion  of 
bond  rating  services,  which  are 
organizations  that  have  established 
credibility  in  the  financial  community 
for  their  assessments  of  firm  financial 
conditions.  An  analysis  of  bond  ratings 
showed  that  bond  ratings  have  been  a 
good  indicator  of  firm  defaults,  and  that 
few  firms  with  investment  grade  ratings 
have  in  fact  gone  bankrupt. 

The  proposal  to  induct  a  bond  rating 
option  in  this  financial  test  is  consistent 
with  other  Agency  programs.  For 
example,  the  regulations  governing 
TSDFs  under  40  CFR  parts  264  and  265. 
petroleum  underground  storage  tanks 
under  40  CFR  part  280,  UIC  facilities 
under  40  CFR  part  144,  and  PCB 
commercial  storage  facilities  under  40 
CFR  part  761  all  consider  bond  ratings 
as  part  of  their  financial  tests.  The  local 
government  financial  test  for  owners 
and  operators  of  MSWLFs  under  40  CFR 
part  258.  which  was  proposed  on 
December  27, 1993  (58  FR  68353)  also 
would  allow  a  bond  rating  option. 

Second,  to  provide  the  regulated 
community  with  flexibility  in  meeting 
the  financial  test,  the  Agency  is  also 
proposing  a  ratio  alternative  to  the  bond 
rating.  In  order  to  satisfy  the  ratio 
requirement,  a  firm  would  have  to  have 
either: 

•  a  leverage  ratio  of  less  than  1.5 
based  on  the  ratio  of  total  liabilities  to 
tangible  net  worth.  This  ratio  attempts 
to  show  the  degree  to  which  a  firm  is 
leveraged.  This  particular  measure 
shows  the  relationship  between  total 
liabilities  to  tangible  net  worth.  Firms 
with  higher  values  for  this  ratio  are 
more  Ukely  to  suffer  net  losses  than 
those  with  lower  values;  or 

•  a  profitability  ratio  of  greater  than 
0.10  based  on  the  ratio  of  the  sum  of  net 
income  plus  depreciation,  depletion, 
and  amortization,  minus  $10  million,  to 
total  liabilities.  This  ratio  attempts  to 
show  cash-flow  from  operations  relative 
to  the  firm's  total  liabilities.  Firms  with 
higher  values  for  this  measure  are  more 
likely  to  meet  their  obligations  than 
those  firms  with  lower  values. 

The  Agency  selected  these  two 
specific  financial  ratios  with  their 
associated  thresholds  based  on  their 
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ability  to  differentiate  between  viable 
and  bankrupt  firms.  The  Agency's 
analysis  demonstrated  that  leverage 
ratios  (i.e.,  total  Uabilities/net  worth) 
and  profitability  ratios  (i.e.,  cash  flow/ 
total  liabilities)  are  particularly  good 
discriminators  of  financial  health.  The 
Agency  selected  as  thresholds  for  these 
ratios  values  that,  together  with  the 
other  financial  test  criteria,  minimized 
the  costs  associated  with  demonstrating 
financial  responsibility.  A  more  detailed 
discussion  of  this  analysis  can  be  found 
in  Section  V.  of  this  preamble  and  the 
Background  Document  developed  in 
support  of  this  rulemaking. 

c.  Domestic  Assets  Requirement.  In 
§  258.74(e)(l)(iii),  the  Agency  is 
proposing  that  all  firms  using  the 
financial  test  have  assets  in  the  United 
States  at  least  equal  to  the  costs  they 
seek  to  assure  through  a  financial  test, 
(see  paragraph  a.  of  this  section, 
"Minimum  Size  Requirement,"  for  more 
discussion  on  assured  costs)  The 
domestic  asset  requirement  is  intended 
to  ensure  that  the  Agency  has  access  to 
funds  in  the  event  of  bankruptcy. 
Without  this  requirement,  the  Agency 
could  experience  substantial  difficulty 
in  accessing  funds  of  bankrupt  firms 
that  have  their  assets  outside  of  the 
United  States.  The  Agency  recognizes 
that  this  minimum  assets  requirement 
may  be  too  low  and  solicits  comment  on 
an  assets  requirement  that  provides  the 
Agency  with  adequate  assurance  that 
funds  will  be  available  in  the  event  that 
an  owner  or  operator  enters  bankruptcy, 
but  does  not  overly  burden  the  regulated 
community. 

2.  Recordkeeping  and  Reporting 
Requirements  (Section  258.74(e)(2) 

The  Agency  is  proposing  that  after  a 
firm  has  determined  that  it  is  eligible  to 
use  this  corporate  financial  test,  it 
would  be  required  to  document  its  use 
of  the  test  by  placing  three  items 
(discussed  below)  in  the  facility 
operating  record.  These  requirements 
would  help  ensure  that  the  self- 
implementing  aspect  of  the  proposed 
test  requirements  have  been  met.  In  the 
case  of^closure  and  post-closure  care, 
these  items  would  have  to  be  placed  in 
the  operating  record  prior  to  the  initial 
receipt  of  waste  or  the  effective  date  of 
the  final  rule,  whichever  is  later,  or  in 
the  case  of  corrective  action,  no  later 
than  120  days  following  selection  of  a 
corrective  action  remedy.  This  proposed 
requirement,  in  the  case  of  corrective 
action  remedy,  is  consistent  with  the 
subtitle  C  provision  in  the  subpart  S 
proposed  rulemaking  (55  FR  at  30855 
fuly  27. 1990),  as  well  as  the  Financial 
Assurance  for  Corrective  Action  (FACA) 
proposed  rulemaking  (51  FR  at  37854 


October  24. 1986).  Please  refer  to  these 
proposals  for  more  discussion  on  this 
requirement.  In  addition,  owners  and 
operators  would  be  required  to  update 
these  items  annually,  and  to  notify  the 
State  Director  and  obtain  alternative 
financial  assurance  if  the  firm  is  no 
longer  able  to  pass  the  financial  test. 
These  proposed  criteria  are  described 
below. 

a.  Chief  financial  officer  (CFO)  letter. 
Under  §  258.74(e)(2)(i).  the  owner  or 
operator  would  be  required  to  submit  a 
letter  from  the  firm's  CFO.  The  letter 
would  demonstr&te  that  the  firm  has 
complied  with  the  criteria  of  the  test. 
Specifically,  the  letter  would  list  all  cost 
estimates  covered  by  a  financial  test  and 
provide  evidence  thiat  the  firm  satisfies 
the  financial  criteria  of  the  test  (i.e..  the 
financial  component,  including  the 
minimum  size  component  and  domestic 
assets  requirement).  The  Agency  expects 
that  this  evidence  will  include  a 
worksheet  or  similar  demonstration 
showing  that  the  firm's  annual  financial 
data  meet  the  specific  measures 
required  by  the  test. 

b.  Accountant's  opinion.  Under 

§  258.74(e)(2)(ii).  the  Agency  is  also 
proposing  to  require  the  owner  or 
operator  to  place  in  the  operating  record 
the  opinion  from  the  independent 
certified  public  accountant  of  the  firm's 
financial  statements  for  the  latest 
completed  fiscal  year.  Further 
requirements  of  the  CFO's  letter  are 
described  in  §  258.74(e)(2)(iii).  An 
unqualified  opinion  (i.e.,  a  "dean 
opinion")  from  the  accountant 
demonstrates  that  the  firm  has  prepared 
its  financial  statements  in  accordance 
with  generally  accepted  accounting 
prindples  for  corporations.  However,  an 
adverse  opinion,  disclaimer  of  opinion, 
or  any  qualification  in  the  opinion 
would  automatically  disqualify  the 
owner  or  operator  from  using  the 
corporate  finandal  test.  The  State 
Director  of  an  approved  State  may 
evaluate  qualified  opinions  on  a  case  by 
case  basis,  however,  and  accept  such 
opinions  if  the  matters  which  form  the 
basis  for  the  qualified  opinion  are 
insufficient  to  warrant  disallowance  of 
the  test. 

c  Special  report  from  the 
independent  certified  public 
accountant.  The  third  item  to  be  placed 
in  the  operating  record  would  be  a 
special  report  of  the  independent 
certified  public  accountant  upon 
examination  of  the  chief  financial 
officer's  letter.  In  this  report,  the 
accountant  would  confirm  that  the  data 
used  in  the  CFO  letter  to  pass  the  test 
were  appropriately  derived  bom,  the 
audited,  year-end  financial  statements. 
The  purpose  of  this  spedal  report  is  to 


ensure  that  the  accountant  has 
confirmed  that  the  financial  data  used 
in  the  CFO  letter  is  appropriately 
presented. 

This  report  would  not  be  required  if 
the  CFO  uses  financial  test  figures 
directly  from  the  annual  financial 
statements  provided  to  the  Securities 
Exchange  Commission  (SEC).  However, 
this  report  is  required  if  the  CFO  letter 
uses  data  that  is  derived  from  and  is  not 
identical  to  the  data  in  the  annual 
financial  statements  provided  to  the 
SEC 

For  example,  in  computing  finandal 
assurance  under  one  alternative  owners 
and  operators  are  required  to  recognize 
total  liabilities,  including  those 
associated  with  "post-retirement 
benefits  other  than  pensions  (OPEB)." 
(Please  see  the  discussion  of  FASB  106 
in  section  VI  of  this  preamble.)  The 
Financial  Accounting  Standards  Board 
(FASB)  allows  the  use  of  two  different 
methods  when  accounting  for  these 
liabilities  in  annual  finandal 
statements.  FASB  106  allows  employers 
the  option  of  accounting  for  OPEB 
obligations  in  one  year  (immediate 
recognition)  or  over  a  consecutive 
number  of  years  (delayed  recognition). 
Since  both  the  immediate  and  delayed 
recognition  methods  are  allowed  by 
FASB  106,  EPA  does  not  require  owners 
and  operators  that  are  demonstrating 
they  meet  the  requirements  of  the 
financial  test  to  use  the  same  accounting 
method  for  OPEB  obligations  that  is 
used  for  annual  SEC  submission 
purposes.  For  example,  the  owner  or 
operator  may  use  the  immediate 
recognition  method  in  the  financial 
statement  prepared  for  the  SEC,  but  the 
delayed  recognition  method  in 
computing  liabilities  for  the  purpose  of 
demonstrating  RCRA  financial 
assurance. 

EPA  is  proposing  this  approach  in 
today's  rule  because  it  does  not  believe 
a  separate  CPA  statement  is  needed 
where  the  CFO  simply  takes  figures 
directly  from  an  audited  finandal 
statement.  This  is  a  straight  foru'ard 
process.  On  the  other  hand,  where  the 
CFO  "derives"  the  figures— for  example, 
by  using  different  accounting 
procedures  to  determine  OPEB 
liabilities — the  process  may  require  a 
high  level  of  financial  expertise.  In  these 
cases,  EPA  believes  review  by  an 
independent  auditor  is  appropriate.  The 
Agency  solidts  comment  on  diis 
approach  and  whether  this  approach 
would  be  appropriate  for  the  finandal 
test  under  subtitle  C. 

d.  Annual  updates  and  placement  of 
financial  test  documentation.The 
financial  test  proposed  in  this  action 
would  require  firms  to  place  the  items 
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specified  in  §  258.74(e)(2)  in  the 
operating  record  and  notify  the  State 
Director  that  these  items  have  been 
placed  in  the  facilities  operating  record. 
Because  the  financial  condition  of  firms 
can  change  over  time,  under 
§  258.74(e)(2),  firms  will  be  required  to 
update  annually  all  financial  test 
documentation,  including  each  of  the 
items  described  above,  within  90  days 
of  the  close  of  the  firm's  fiscal  year. 
Under  §  258.74  (e)(2)(iv),  the  owTier  or 
operator  is  not  required  to  submit  the 
items  specified  in  §  258.74(e)(2)  when 
he  substitutes  alternate  financial 
assurance  as  specified  in  this  section;  or 
is  released  from  the  requirements  of  this 
section  in  accordance  with  §  258.71(b), 
§  258.72(b).  or  §  258.73(b). 

e.  Alternate  financial  assurance. 
Under  §  258.74(e)(2){v),  if  a  firm  can  no 
longer  meet  the  terms  of  the  financial 
test,  the  owner  or  operator  would  have 
to  notify  the  State  Director  and  obtain 
alternative  financial  assurance  within 
120  days  of  the  close  of  the  firm's  fiscal 
year.  The  alternative  financial  assurance 
selected  by  the  owner  or  operator  would 
have  to  meet  the  terms  of  this  section 
and  the  required  submissions  for  that 
assurance  would  have  to  be  placed  in 
the  facility's  operating  record.  The 
owner  or  operator  would  have  to  notify 
the  State  Director  that  he  no  longer 
meets  the  criteria  of  the  financial  test 
and  that  alternate  financial  assurance 
has  been  obtained. 

f.  Current  financial  test 
documentation.  Under  proposed 

§  258.74(e)(2)(vi),  the  Director  of  an 
approved  State  may,  based  on  a 
reasonable  belief  that  the  owner  or  ~ 
operator  no  longer  meets  the 
requirements  of  paragraph  (e)(1)  of  this 
section,  require  the  owner  or  operator  to 
provide  current  financial  test 
documentation  as  specified  in 
paragraph  (e)(2)  of  this  section. 
Although  the  Agency  anticipates  this 
provision  will  not  be  used  often,  it  can 
be  important  in  situations  where  the 
financial  condition  of  the  owner  or 
operator  comes  into  question.  The  State 
Director  should  have  the  flexibility  to 
require  the  owner  or  operator  to  provide 
current  financial  test  documents  if 
information  arises  that  raises  serious 
questions  about  the  financial  conditions 
of  the  owner  or  operator.  For  example, 
an  owner  or  operator  may  be  forced  into 
bankruptcy  by  a  large,  well-publicized 
liability  judgment.  In  such  cases,  the 
State  Director  should  be  able  to 
investigate  the  owner's  or  operator's 
change  in  financial  condition,  and 
require  them  to  demonstrate  that  they 
still  meet  the  financial  test.  The  Agency 
requests  comments  from  the  public  on 
this  proposed  requirement. 
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B.  Corporate  Guarantee  (Section 

f8.74(g)) 

|This  rule  proposes  to  allow  owners 

td  operators  to  comply  with  financial 

sponsibility  requirements  for 
MSWLFs  using  a  guarantee  provided  by 
another  private  firm  (the  guarantor). 
U  [ider  such  a  guarantee,  the  guarantor 
pi  omises  to  pay  for  or  carry  out  closure, 
pi  )St-closure  care  or  corrective  action 
a(  tivities  on  behalf  of  the  owmer  or 
0  (erator  of  a  MSWLF  if  the  owner  or 
o  erator  fails  to  do  so.  Guarantees,  like 
o  ler  third-party  mechanisms,  such  as 
le  ters  of  credit  or  surety  bonds,  ensure 
th  at  a  third  party  is  obligated  to  cover 
th  B  costs  of  closure,  post-closure  care,  or 
c<  rrective  action  in  the  event  that  the 
0'  mer  or  operator  goes  bankrupt  or  fails 
tc  conduct  the  required  activities.  At  the 
s<  me  time,  a  guarantee  is  an  attractive 
c(  mpliance  option  for  owners  and 
o  lerators,  especially  those  affiliated 
\vjth  larger  corporations  because 
guarantees  are  generally  much  less 
ej  pensive  than  other  third-party 
m  schanisms. 

The  proposed  rule  would  allow  three 
ty  aes  of  quaHfied  guarantors:  (1)  The 
p«  rent  corporation  or  principal 
sh  areholder  of  the  owner  or  operator 
(e  g.,  a  corporate  parent  or  grandparent), 
(2  a  firm  whose  parent  company  is  also 
th  3  parent  company  of  the  owner  or 
oj  erator  (a  corporate  sibling),  and  (3) 
ot  ler  related  and  non-relateid  firms  with 
a  'substantial  business  relationship" 
w  th  the  owner  or  operator  (including 
si  }sidiaries  of  the  owner  or  operator). 
G  larantors  also  would  be  required  to 
m  jet  the  conditions  of  the  corporate 
fii  lancial  test. 

To  comply  with  the  requirements  of 
th  3  corporate  guarantee,  the  owner  or 
o  erator  would  be  required  to  place  in 
U  }  facility  operating  record  a  copy  of 
tl  i  guarantee  contract  and  copies  of  all 
of  the  financial  test  documentation  that 
is  required  of  the  guarantor  as  specified 
in  the  corporate  financial  test 
re  juirements.  The  terms  of  the 
gi  arantee  contract  must  specify  that,  if 
th  i  owner  or  operator  fails  to  perform 
cl  )sure,  post-closure  care,  or  corrective 
ac  ;ion  in  accordance  with  the 
re  juirements  of  part  258,  the  guarantor 
w  11  either:  (1)  carry  out  those  activities 
or  pay  the  costs  of  having  them 
cc  nducted  by  a  third  party  (performance 
gu  arantee),  or  (2)  fund  a  trust  to  pay  the 
CO  sts  of  the  activities  (payment 
gu  arantee).  The  required  documentation 
m  ist  be  placed  in  the  operating  record, 
in  the  case  of  closure  and  post-closure 
cs  ^,  prior  to  the  initial  receipt  of  waste 
or  the  effective  date  of  the  final  rule, 
w  tichever  is  later,  or  in  the  case  of 
cc  rrective  action,  no  later  than  120  days 
fo  lowing  selection  of  a  corrective  action 


remedy.  The  financial  test 
documentation  from  the  guarantor  must 
be  updated  annually,  in  accordance 
with  the  requirements  of  the  corporat»» 
financial  test. 

The  financial  test  documentation 
required  of  the  guarantor  is  the  same  as 
that  required  of  a  corporate  financial   .  " 
test  user  except  that,  in  cases  where  the 
guarantor  is  not  a  corporate  parent, 
grandparent,  or  sibling,  the  letter  from 
the  chief  financial  officer  must  address 
the  "substantial  business  relationship" 
(as  defined  in  §  264.141(h))  that  exists 
between  the  owner  or  operator  and  the 
guarantor.  In  particular,  the  letter  must 
describe  the  relationship  and  the 
consideration  received  from  the  owner 
or  operator  in  exchange  for  the 
guarantee,  which  is  necessary  to  ensure 
that  the  contract  is  valid  and 
enforceable. 

This  proposal  would  require  that 
guarantors  agree  to  remain  bound  under 
this  guarantee  for  so  long  as  the  owner 
or  operator  must  comply  with  the 
applicable  financial  assurance 
requirements  of  subpart  G  of  part  258, 
except  that  guarantors  may  cancel  this 
guarantee  by  sending  notice  to  the  State 
Director  and  to  the  owner  or  operator. 
The  proposal  would  provide  that  such 
cancellation  cannot  become  effective 
earlier  than  120  days  after  receipt  of 
such  notice  by  both  the  State  Director 
and  the  owner  or  operator. 

If  a  guarantee  is  cancelled,  the 
proposal  would  require  the  owner  or 
operator  to,  within  90  days  following 
receipt  of  the  cancellation  notice  by  the 
ovmer  or  operator  and  the  State 
Director,  obtain  alternate  financial 
assurance,  place  evidence  of  that 
alternate  financial  assurance  in  the 
facility  operating  record,  and  notify  the 
State  EMrector.  If  the  owner  or  operator 
fails  to  provide  alternate  financial 
assurance  within  the  90-day  period,  the 
guarantor  must  provide  that  alternate 
assurance  within  120  days,  place 
evidence  of  the  alternate  assurance  in 
the  facility  operating  record,  and  notify 
the  State  Director. 

If  the  corporate  guarantor  no  longer 
meets  the  requirements  of  the  financial 
test,  the  owner  or  operator  would  have 
to,  within  90  days  following  the  close  of 
the  guarantor's  fiscal  year,  obtain 
alternative  assurance,  place  evidence  of 
the  alternate  assurance  in  the  facility 
operating  record,  and  notify  the  State 
Director.  If  the  owner  or  operator  fails 
to  provide  alternate  financial  assurance 
within  the  90-day  period,  the  guarantoi 
would  be  required  to  provide  that 
alternate  assurance  within  120  days 
following  the  close  of  the  guarantor's 
most  recent  fiscal  year,  place  evidence 
of  the  alternate  assurance  in  the  facility 
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operating  record,  and  notify  the  State 
IJirector. 

C.  Calculation  of  Obligation's 

EPA  currently  allows  financial  tests  as 
mechanisms  to  demonstrate  financial 
assurance  for  environmental  obligations 
under  several  programs.  These  include 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  under  40  CFR  parts 
264  and  265,  petroleum  underground 
storage  tanks  imder  40  CFR  part  280. 
UlC  facilities  under  40  CFR  part  144. 
and  PCB  commercial  storage  facilities 
under  40  CFR  part  761.  Under  each  of 
these  programs,  the  Agency  requires 
that  the  owner  or  operator  include  all  of 
the  costs  it  is  assuring  through  a 
financial  test  when  it  calculates  its 
obligations.  This  policy  prevents  an 
owner  or  operator  from  using  the  same 
assets  to  assure  different  obligations 
under  different  programs.  The  Agency 
believes  this  is  vital  to  assure  the 
effectiveness  of  the  financial  test  and 
assure  that  assets  are  available  to  assure 
all  of  the  environmental  obligations 
covered  by  the  test.  Thus,  consistent 
with  Agency  policy,  today's  proposal 
requires  a  firm  using  a  financial  test  for 
its  subtitle  D  obligations  also  to  include 
those  costs  covered  under  other  Agency 
programs  when  it  calculates  assured 
costs. 

V.  Domestic  Asset  Requirement  for  the 
Subtitle  C  Corporate  Financial  Test 

The  Agency  is  proposing  to  modify 
the  domestic  asset  requirement  of  the 
current  subtitle  C  financial  test.  The 
current  regulations  at 
§§  264.143(f)(l)(i)(D)  and'(ii)(D): 
265.143(e)(1)  (i)(D)  and  (ii)(D); 
264.145(0(1)  (i)(D)  and  {ii)(D): 
265.145(e)(1)  (i){D)  and  (ii)(D): 
264.147(0(1)  (i)(D)  and  (ii)(D);  and 
265.147(0(1)  (i)(D)  and  (ii)(D)  require 
that  corporations  using  the  financial  test 
have  assets  located  in  the  U.S. 
amounting  to  at  least  90%  of  total  assets 
or  at  least  six  times  the  sum  of  costs 
assured  through  the  financial  test.  The 
purpose  of  this  requirement  is  to  a.ssure 
access  to  funds  in  the  event  of 
bankruptcy.  The  Agency  is  concerned 
that  without  a  domestic  asset 
requirement,  it  could  experience 
difficulty  in  accessing  funds  of  bankrupt 
firms  whose  assets  are  located  outside  of 
the  United  States. 

When  the  Agency  proposed  revisions 
to  the  subtitle  C  corporate  financial  test 
in  the  July  1.  1991.  notice,  at  56  FR 
30201.  the  Agency  did  not  propose 
revisions  to  the  domestic  asset 
requirement  portion  of  that  financial 
test.  However,  commenters  on  that 
proposal  argued  that  the  domestic  asset 


requirement  should  be  revised,  as  it 
unnecessarily  limits  the  use  of  the  test. 
In  response  to  comment  received  on 
the  July  1  notice,  the  Agency  is 
proposing  a  revised  domestic  asset 
requirement  for  subtitle  C.  The  Agency 
is  proposing  that  corporations  using  the 
financial  test  be  required  to  have  assets 
in  the  U.S.  at  least  equal  to  the  sum  of 
all  environmental  obligations  assured  by 
a  financial  test.  This  approach  is 
consistent  with  the  domestic  asset 
requirement  proposed  in  today's 
corporate  financial  test  for  subtitle  D. 
The  Agency  solicits  comment  on  its 
proposal  to  modify  the  subtitle  C 
domestic  asset  requirement. 

VI.  Analysis  Supporting  This  Proposed 
Rule 

The  discussion  below  describes  the 
analysis  conducted  by  the  Agency  to 
develop  the  ratio  alternative,  minimum 
net  worth  requirement,  and  domestic 
asset  requirement  of  this  proposed 
corporate  financial  test.  These 
provisions,  which  are  proposed  in  this 
notice  for  use  under  the  subtitle  D 
program,  also  were  proposed  by  the 
Agency  on  July  1. 1991.  for  use  under 
the  subtitle  C  program  (56  FR  30201).  In 
conducting  analysis  to  support  today's 
proposal,  the  Agency  relied  in  large  part 
on  analysis  conducted  in  support  of  the 
July  1. 1991.  subtitle  C  rulemaking.  This 
section  of  the  preamble  discusses  the 
subtitle  C  analysis,  and  additional 
analysis  conducted  to  support 
development  of  this  proposal. 

For  a  more  detailed  description  of  the 
subtitle  C  analysis,  the  reader  can  refer 
to  the  preamble  of  the  July  1. 1991, 
proposal  (56  FR  30201).  and  to  the 
Background  Document  supporting  the 
July  1  proposal,  which  can  be  found  in 
the  docket  for  that  rulemaking  (Docket 
No.  F-91-RCFP-FFFFF).  For  a  more 
detailed  description  of  the  analysis  to 
support  this  subtitle  D  corporate 
financial  test  proposal,  the  reader  can 
refer  to  the  Background  Document  for 
today's  rule,  which  can  be  found  in  the 
docket  for  this  proposal. 

A.  Development  of  the  Subtitle  C 
Corporate  Financial  Test 

As  was  discussed  above,  on  July  1. 
1991.  the  Agency  proposed  revisions  to 
the  subtitle  C  corporate  financial  test.  At 
that  time,  the  .\gency  conducted 
analysis  using  the  following  approach. 

First,  the  Agency  examined  whether 
the  test  should  include  a  minimum  net 
worth  requirement.  Second,  the  Agency 
developed  various  financial  te.sts  and 
analyzed  their  performance  in 
discriminating  between  bankrupt  and 
viable  firms.  Finally,  the  Agency 
evaluated  those  tests  that  best 


discriminated  between  viable  and 
bankrupt  firms  according  to  a  "least 
cost"  criterion,  and  selected  a  financial 
test.  Each  of  these  analjiical  steps  is 
described  below. 

1.  Minimum  Net  Worth  Requirement 

In  developing  the  subtitle  C  corporate 
financial  test,  the  Agency  determined 
that  a  minimum  net  worth  requirement 
was  an  important  element  of  the  test. 
First,  the  Agency  was  concerned  that, 
because  of  their  magnitude,  the  costs  of 
closure  and  post-closure  care  could 
themselves  cause  smaller  firms  to  go 
bankrupt.  In  addition,  the  need  for  a 
minimum  net  worth  requirement  was 
supported  by  analysis.  The  Agency 
found  significantly  higher  bankruptcy 
rates  for  firms  with  a  net  worth  less  than 
$10  million.  For  example,  firms  with 
less  than  $10  million  in  net  worth  failed 
four  times  more  frequently  than  firms 
with  greater  than  $10  million  in  net 
worth.  Based  on  the  above,  the  Agency 
decided  to  propose  a  minimum  net 
worth  requirement. 

To  determine  the  threshold  for  this 
minimum  net  worth  requirement,  the 
Agency  analyzed  public  and  private 
costs  associated  with  different 
thresholds.  The  Agency  chose  $10 
million  as  the  threshold  because  the 
analysis  demonstrated  that  although  a 
higher  threshold  would  result  in  savings 
in  public  costs,  those  savings  would  not 
offset  the  additional  costs  to  the 
regulated  community  of  obtayiing 
alternative  financial  assurance 
mechanisms. 

2.  Develop  and  Analyze  Alternative 
Financial  Tests 

The  Agency  first  conducted  a  search 
of  financial  literature  and  identified 
possible  financial  ratios  typically  used 
for  bankruptcy  prediction.  In  addition  to 
financial  ratios,  the  Agency  selected  a 
variety  of  other  financial  measures,  such 
as  multiples  requirements  for  net  worth 
and  net  working  capital  (i.e..  one 
through  six  times  the  size  of  the 
financial  obligation)  and  "additive" 
requirements,  which  required  linus  to 
have  a  certain  level  of  net  worth  (in 
addition  to  the  minimum  net  worth 
requirement  of  $10  million)  based  on 
the  amount  of  costs  they  wished  to 
cover  with  the  test. 

The  Agency  then  evaluated  the 
performance  of  these  individual 
financial  measures  in  discriminating 
between  viable  and  bankrupt  firms. 
Using  samples  of  bankrupt  and  non- 
bankrupt  firms,  the  Agency  evaluated 
their  ability  to  "pass"  non-bankrupt 
firms  capable  of  meeting  their  financial 
assurance  obligations,  and.  at  the  same 
time,  "fail"  bankrupt  firms  that  would 


enter  bankruptcy  without  the  means  to 
meet  those  obligations.  Each  financial 
measure  was  evaluated  using  two 
performance  measures: 

Availability  (A):  Measured  as  the 
percentage  of  total  fiaancial  assurance 
obligations  facing  non-bankrupt  firms  with 
over  SlO  million  in  net  worth  that  can  be 
covered  using  a  particular  financial  measure 
or  finaiKial  test 

Misprediction  (M):  Measured  as  the 
percentage  of  total  Bnancial  assurance 
obligations  facing  bankrupt  firms  that  can  be 
covered  by  bankrupt  firms  using  the  financial 
test. 

Those  individual  financial  measures 
that  performed  relatively  well  at 
differentiating  between  the  two  samples 
had  a  high  differential  between  the 
availability  (A)  and  misprediction  (M) 
measures;  i.e..  they  allow  viable  firms  to 
cover  a  relatively  large  percentage  of 
obligations  and,  at  the  same  time,  screen 
out  a  large  share  of  obligations  of 
bankrupt  firms.  Those  measures  that 
performed  relatively  p>oorly  had  about 
the  same  availability  to  viable  firms  and 
bankrupt  firms;  i.e..  they  allowed 
bankrupt  and  non-bankrupt  firms  to 
cover  a  similar  percentage  of 
obligations.  In  some  cases,  poorly- 
performing  measures  had  a  negative 
differential — they  allowed  bankrupt 
firms  to  cover  a  higher  percentage  of 
obligations  than  non-bankrupt  firms.     ' 

The  Agency's  analysis  of  ratio 
measures  found  that  profitability  ratios, 
which  measure  a  firm's  net  income  or 
cash  flow  in  relation  to  firm  size  (e.g.. 
cash  flow/total  liabilities)  and  leverage 
ratios,  which  measiire  a  firm's  debt  in 
relation  to  firm  size  (i.e.,  total  liabilities/ 
net  worth)  were  particularly  good  at 
discriminating  between  bankrupt  and 
non-bankrupt  firms. 

The  Agency  then  combined  various 
profitability  and  leverage  ratios,  which 
had  performed  well  at  distinguishing 
between  bankrupt  and  non-bankrupt 
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pirms,  to  form  alternative  financial  tests. 
A  variety  of  ftossible  multiple  and 
additive  requirements  for  net  worth 

ere  then  added  to  each  combination  of 

nancial  ratios.  ' 

The  process  described  above  led  to 

e  development  of  over  500 
'candidate"  alternative  financial  tests. 

hese  candidate  financial  tests  were 
hen  evaluated  in  a  similar  manner 
igainst  the  samples  of  bankrupt  and 
ion-bankrupt  firms  to  determine  their 
ibility  to  pass  non-bankrupt  firms 
::apable  of  meeting  their  financial 
issurance  obligations  (availability  or 
A")  and  their  ability  to  screen  out 
jankrupt  firms  that  would  enter 
jankruptcy  without  the  means  to  meet 
hose  obligations  (misprediction  or 
'M").  From  these  candidates, 
'dominant"  tests  were  selected,  i.e.. 
ests  with  the  highest  ability  to  pass 
ion-bankrupt  firms  for  given  levels  of 
>ankruptcy  misprediction. 

The  Agency  tnen  calculated  the 
>ublic  and  private  cost  of  each 
'dominant"  test.  The  Agency  defined 
)ublic  costs  as  the  costs  to  the  public 
>ector  of  paying  for  financial  assurance 
>bligations  for  firms  that  pass  the  test 
>ut  later  go  bankrupt  without  funding 
heir  obligations,  and  private  costs  as 
he  cost  to  viable  firms  of  obtaining 
iltemative  financial  assurance 
nechanisms  when  they  cannot  pass  the 
est.  The  amotmt  of  public  and  private 
:osts  associated  with  a  particular  test 
lepends  on  the  test's  performance  in 
erms  of  its  availability  to  viable  firms 
ind  its  ability  to  screen  out  bankrupt 
irms. 

J.  Select  a  Financial  Test  for  Proposal 

The  Agency  then  identified  a  set  of 
ow-cost  tests,  and  selected  a  test  from 
hat  group  for  proposal.  The  Agency 
)ased  its  selection  on  policy 
:onsiderations  as  well  as  the  total  costs 
)f  the  financial  tests.  The  Agency  took 


Test 


94 


902 


Tes 


Castiflow— <-66xFR)/total  liabilities  greate 

OR 
Total  liat}<litles/net  wortti  less  than  2.5 

AND 
Net  worth  at  least  Ixclosure  and 

AND 
Net  wortti  of  at  least  $10  minion. 
Cashflow— $10  mtllion/lotal  liabilities 

OR 
Total  NatMlities/net  wofth  less  than  1.5 


'  The  Agency  analyzed  many  cash-now  ratios, 
lome  of  which  subtracted  a  constant  amount  (e.g., 
$S  million,  S10  million,  SIS  million),  others  of 


this  approach,  rather  than  select  the 
lowest  cost  test,  because  several  tests 
had  very  similar  total  costs  but  different 
balances  between  public  and  private 
costs.  Using  this  modified  cost- 
effectiveness  approach,  the  Agency  was 
able  to  consider  the  balance  of  public 
and  private  costs  among  tests  of 
approximately  equal  total  costs. 

Exhibit  1  presents  total  public  and 
private  costs  of  the  top  two  tests 
identified.  Test  94  was  the  lowest-cost 
test  analyzed,  but  the  Agency  proposed 
Test  902  in  the  July  1, 1991,  rule  for 
several  reasons.  First,  Test  94  included 
a  tax  rate  adjustment  (FR)  in  the  cash 
flow  ratio  which  may  change  over  time, 
thus  making  it  a  more  difficult  test  to 
implement  and  verify.  (The  estimate 
shown  in  Exhibit  1  is  that  all  firms  are 
subject  to  a  34  percent  corporate  tax 
rate).  In  contrast.  Test  902  required  a 
cash  flow  ratio  adjusted  by  a  set  value 
of  $10  million,'  rather  than  by  a  tax 
adjusted  cost  estimate.  Second,  Test  902 
required  a  net  worth  of  $10  million  plus 
the  amount  of  the  cost  to  be  assured  (an 
additive  requirement),  whereas  Test  94 
required  that  the  net  worth  be  at  least 
$10  million  and  that  it  be  at  least  the 
amount  of  the  cost  to  be  assured.  The 
Agency  believed  that  the  net  worth 
additive  requirement  of  Test  902  would 
ensure  that  a  firm  has  net  worth 
sufficient  to  cover  its  financial 
assurance  obligations  and  has  an 
additional  $10  million  in  net  worth  to 
cover  other  debts  and  obligations  as 
necessary.  Finally,  Test  902  had  a 
different  balance  of  public  and  private 
costs  than  Test  94.  Because  it  is  less 
available  to  firms,  it  had  higher  private 
costs  than  Test  94.  However,  the 
substantial  improvement  in  bankruptcy 
screening  (lower  misprediction,  or  "M") 
led  to  far  lower  public  costs  than  Test 
94,  so  that  the  total  costs  were  close  to 
the  total  costs  of  Test  94. 


Exhibit  l.— Results  of  Alternative  Financial  Tests  for  Closure  and  Post-Closure  Care 

(Doilars  in  thousands] 


requirements 


than  .05 


post-cloi  ure  care  cost  estimate 


grea  er  than  .10 


Private 
costs 


S2.868 


12,075 


Put>lic  costs 


SI  5.408 


6,898 


Total  costs 


318,277 


18,972 


hich.  like  the  ratio  in  Test  94.  subtracted  variable 
i  mounts.  Of  the  ratios  that  subtracted  a  constant 
j  mount,  this  ratio,  which  subtracted  SlO  million. 


was  tbo  most  effective  in  reducing  public  and 
private  costs. 
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EXHIBIT  1. -RESULTS  OF  ALTERNATIVE  FINANCIAL  TESTS  FOR  CLOSURE  AND  POST-ClOSURE  CARE-Continued 

(Dollars  in  thousands] 


Test 


Test  requirements 


AND 


Net  worth  of  at  least  $10  million  plus  the  amount  of  closure  and  post-ctosure  care  cost  esti- 

ITI3I9 


Private 
costs 


Put)lic  costs 


Total  costs 


B.  The  Subtitle  D  Corporate  Financial 
Test  Analysis 

As  was  discussed  above,  the  approach 
used  by  the  Agency  to  evaluate 
alternative  subtitle  D  financial  tests  was 
consistent  with  the  1991  subtitle  C 
analysis.  However,  because  candidate 
measures  for  the  1991  subtitle  C 
analysis  were  assembled  from  a 
thorough  review  of  available  research  on 
bankruptcy  predictors,  the  Agency 
decided  that  additional  research  was  not 
likely  to  identify  any  new  candidate 
measures.  Therefore,  the  Agency  did  not 
consider  it  necessary  to  repeat  the 
process  of  assembling  and  testing 
candidate  financial  measures,  and 
combining  the  most  promising 
candidate  measures  into  alternative 
financial  test  configurations. 

Instead,  the  Agency  used  the 
alternative  financial  tests  identified  in 
the  subtitle  C  analysis  as  the  starting 
point  for  the  subtitle  D  analysis.  The 
Agency  then  developed  firm  samples 
and  cost  estimates  for  the  subtitle  D 
program,  and  proceeded  to  evaluate 
those  candidate  financial  tests  using 
basically  the  same  procedure  used  for 
subtitle  C,  with  minor  modifications. 

1.  Firm  Samples 

,     The  Agency  identified  l^non- 
bankrupt  firms  (12  public  and  4  private) 
that  own  or  operate  MSVVLFs.  One  of 
the  private  firms,  which  appeared  to  be 
quite  small,  was  dropped  from  the 
sample  for  lack  of  financial  data.  Two  of 
the  remaining  private  firms  were 
deleted  because  they  had  tangible  net 
worth  less  than  $10  million.  The  final 


non-bankrupt  firm  sample,  then, 
consisted  of  13  firms— 12  public  and 
one  private.^ 

The  bankrupt  firm  sample  used  in  the 
subtitle  C  corporate  financial  test 
analysis  was  also  used  for  the  subtitle  D 
financial  test  analysis.  That  sample 
consisted  of  31  firms,  which  were  either 
known  to  operate  hazardous  waste 
facilities  or  were  likely  to  do  so.  The 
Agency  believed  that  this  was  the  best 
sample  of  bankrupt  firms  available  for 
the  subtitle  D  analysis  for  several 
reasons.  First,  owning  and  operating 
MSVVLFs  entails  a  capital-intensive, 
long-term  investment  in  engineering 
and  construction  for  industrial  activity, 
similar  to  the  industrial  activities  of 
many  firnis  in  the  subtitle  C  universe. 
Second,  firms  in  the  MSVVLF  industry, 
like  firms  in  the  subtitle  C  universe,  are 
subject  to  environmental  regulations 
and  associated  compliance  costs.  Third, 
the  Agency  could  not  identify 
bankruptcies  of  MSVVLF  firms,  as  they 
have  not  been  subject  to  Federal 
regulator}'  requirements  and,  therefore, 
have  not  been  identified  like  subtitle  C 
facilitie.s,  which  were  required  to  notify 
EPA  of  their  existence  in  1980,  thus 
providing  the  Agency  with  historical 
data. 

2.  Cost  Estimates 

a.  Closure  and  Post-Closure  Care.  The 
Agency's  derived  estimates  of  closure 
and  post-closure  care  costs  from  data 
provided  by  the  Regulator}-  Impacts 
Analysis  (RIA)  of  the  proposed  subtitle 
D  MSVVLF  criteria  (5B  FR  50978). 

Because  the  analysis  predated  the 
effective  date  of  the  landfill  criteria,  the 


Agency  did  not  have  site-specific  cost 
estimates  for  firms  that  own  or  operate 
MSWLFs.  Therefore,  the  Agency 
estimated  the  financial  assurance 
obligations  for  each  firm  in  the  non- 
bankrupt  firm  sample,  based  on  the 
number  and  size  of  landfills  ov>.  ntd  or 
operated  by  each  firm,  and  the  Agency's 
estimate  of  closure  and  post-closure  care 
costs  per  landfill. 

b.  Corrective  Action.  The  Agency  look 
a  different  approach  to  analyzing  the 
impact  of  corrective  action  costs  on  the 
performance  of  alternative  financial 
test,s.  As  in  the  case  of  closure  and  post- 
closure  care,  the  Agency  did  not  have 
site-specific  data  on  the  cost  of 
corrective  action.  However,  unlike  the 
costs  of  closure  and  post-closure, 
corrective  action  costs  are  not  certain  to 
occur.  In  addition  to  not  having  site- 
specific  cost  data,  the  Agency  also  did 
not  have  data  on  the  probability  of 
corrective  action  being  necessary. 
Therefore,  the  Agency  did  not  attempt 
to  estimate  site-specific  costs  to  analyze 
the  impad  of  corrective  action  costs  on 
the  performance  of  alternative  financial 
tests;  rather,  the  Agency  conducted  a 
sensitivity  analysis,  which  is  described 
later  in  this  preamble. 

3.  Results  of  Evaluation  of  Candidate 
Financial  Tests  for  Closure  and  Post- 
Closure  Care 

The  Agency  calculated  the  public  and 
private  costs  for  the  alternative  financial 
test  configurations,  and  selected  a  set  of 
dominant  tests.^  Table  2  shows  the 
results  for  the  lowest  cost  te.sts. 


'The  Agency  believes  thai  the  sanic  polity 
considerations  discussed  above  for  subtitle  C 
compel  use  of  a  $10  million  net  worth  rpquiremeni 
for  subtitle  D.  In  addition,  the  Agency  conducted 
analysis  to  determine  whether  a  lower  net  worth 
requirement  would  signincanlly  increase  the 
amount  of  financial  assurance  that  could  be  covered 
by  the  subtitle  D  financial  test.  The  Agency  found 
thai  the  3  small  firms  excluded  by  the  minimum  net 
worth  requirement  owned  only  12  MSVVU-s.  which 


were  less  than  halt  the  size  of  the  landfills  owned 
and  opentlnd  by  larger  firms.  Therefore,  the  Agent  v 
concluded  that  a  lower  minimum  net  worth 
requirement  would  not  significantly  incre.isc  the 
availability  of  the  sulititle  D  corporate  financial  lest. 
The  final  non-bankrupt  firm  sample,  then,  consisted 
uf  13  firms — 12  public  and  one  private. 

^Nole  that  in  the  1991  .lubtille  C  analy-'iis.  the 
alternative  financial  tests  were  evaluated  again.sHhe 


firm  samples  to  establish  a  sot  of  doniinAnI  tests, 
and  the  sum  of  public  and  private  co-Ms  was  then 
calculated  fi»r  each  dominant  test.  However,  in  the 
subtitle  1)  analysis,  the  sample  size  of  non-bankrupl 
firm  sample  was  so  small  (13  firms)  that  directly 
calculating  the  sum  of  the  public  and  private  co.Ms 
for  each  of  the  alternative  test  configuraliuns  was 
more  analvticalty  efficienl. 
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Test 


•562 


130 


58 


Table  2.— Financial  Tests  With  Lowest  Public  and  Private  Costs  for  Closure  and  Post-Closure  Care 

[Dolafs  In  mHlons] 


R(  quirements 


Total  Liabilities/Net  Worth  less  than  1.5  .4.... 

or 

(Cash  Flow— $10  miNion)/Total  Liabimes  dreatar  than  0.1 

AND 
Netwofth  of  at  least  $10  million  plus  the  pmount  of  closure  and  post-closure  care  cost  esti- 
mate 
Tola)  Uabilities^Net  Worth  less  than 

OR 
(Cash  Flow-$10  million)n'otal  Liabilities  (keater  than  0.1 

AND                                                 I 
Net  worth  of  at  least  the  amount  of  closur^  and  post-doswe  care  cost  estimate 
Total  Liabilities/Net  Worth  less  than  1.5  ..i.„ 

OR  I 

(Cash  Flow— $10  miliion)/Total  Liabilities  less  than  0.1 

AND 
No  minimum  net  worth  requirement 


J9   Uro  pil 

iMies(^e 


f  Sitme  D  Test  562  is  identical  to  Subtitte  C  T(  st  902,  ¥»hich  was  selected  for  proposal  under  that  prograra 


Though  Test  58  was  the  lowest  cost 
test,  the  Agency  did  not  select  it  for 
proposal  because  that  test  did  not 
include  a  minimum  net  worth 
requirement  beyond  the  $10  million. 
The  Agency  beUeves  that  an  additional 
net  worth  requirement  that  is  related  to 
the  costs  to  be  assured  is  important  to 
assure  that  the  firm's  environmental 
costs  will  not  increase  the  probability  of 
firm  failure.  For  example,  if  a  firm  had 
a  net  worth  of  $10  million,  but  closure 
and  post-closure  costs  of  $100  million, 
those  costs  would,  in  all  likelihood, 
cause  the  firm  to  enter  bankruptcy. 
Thus,  the  Agency  eliminated  Test  58 
firom  consideration  and  considered  for 

groposal  only  those  financial  tests  that 
ad  a  minimum  net  worth  requirement 
that  considered  the  size  of  the  obligation 
to  be  assured. 

Tests  562  and  130  are  identical  except 
for  the  minimum  net  worth 
requirement.  Test  130  requires  that  the 
firm's  minimimi  net  worth  be  at  least 
$10  million  and  that  it  be  at  least  the 
amount  of  the  closure  and  post-closure 
care  cost  estimate.  Test  562  requires  a 
minimufn  net  worth  be  equal  to  $10 
million  plus  the  closure  and  post- 
closure  care  cost  estimate.  The  Agency 
selected  Test  562  for  proposal  for 
several  reasons. 

First,  the  Agency  believes  that 
requiring  a  $10  million  minimum  net 
worth  requirement  in  addition  to  net 
worth  equal  to  the  firm's  assured  c(Kts 
protects  against  environmental 
obligations  themselves  causing 
bankruptcy.  Second,  there  was  no 
difference  In  the  availability  of  Test  130 
and  Test  562,  so  there  was  no 
compelling  reason  to  select  Test  130. 
Finally,  selection  of  Test  562,  which  is 
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26.2 


16.9 


i  lentlcal  to  the  corporate  financial  test 
]  reposed  for  subtitle  C  follows  the 
i  agency's  policy  of  maintaining 
c  onsistency  among  programs  wherever 
I  ossible. 

4 .  Results  of  Sensitivity  Analysis  To 
I  letermine  Effects  of  Corrective  Action 
C  bsts  on  Test  Performance 

As  was  mentioned  above,  the  Agency 
c  Dnducted  a  sensitivity  analysis  to 
(  etermine  whether  the  costs  of 
c  orrective  action  would  affect  the 
I^rformance  of  the  candidate  financial 
tests.  This  analysis  evaluated  the 
ailtemative  tests  for  closure,  post-closure 
,  and  corrective  action  costs  under 
scenarios — corrective  action  costs 
|ual  to  50%,  100%,  and  200%  of  the 
ists  of  closure  and  post-closure.  Under 
ich  scenario.  Test  130  and  Test  562 
ere  the  lowest  cost  tests  with  a 
itiinimum  net  worth  requirement  related 
tp  the  size  of  obligation  to  be  assuired. 

3.  Statement  of  Accounting  Standards 
r  lumber  106  (FASB  106) 

Concerns  have  been  raised  by  some 
I  lembers  of  the  regulated  community 
t  lat  the  December  1990  Statement 
i  sued  by  the  Financial  Accounting 
i  tandards  Board,  entitled  "Employers' 
i  iccounting  for  Postretirement  Benefits 
( Ither  Than  Pensions  (OPEB)"  (FASB 
]  06),  adversely  impacts  their  ability  to 
I  ass  the  Agency's  corporate  financial 
t  jst  for  their  environmental  obligations. 

While  the  Security  and  Exchange 
( lommission  (SEC)  is  ultimately 
I  ^sponsible  for  specifying  C>enerally 
)  .ccepted  Accounting  Principles 
(  jAAP)  for  publicly-owned  firms,  the 
!  EC  has  informally  followed  policies 
<  eveloped  by  the  FASB;  an  independent 
I  rivate  organization  that  is  funded  by 


various  professional  accounting 
associations. 

In  this  case,  according  to  FASB  106, 
employers  who  do  not  already  account 
for  these  benefits  as  required  by  the 
Statement  must  do  so  for  fiscal  years 
beginning  after  December  15. 1992  (This 
requirement  is  delayed  for  certain  small, 
non-public  employers  to  fiscal  years 
beginning  after  D^ember  15, 1994). 
FASB  106  allows  employers  the  option 
of  accounting  for  these  benefits  in  one 
year  (immediate  recognition  of  OPEB)  or 
over  a  consecutive  number  of  years 
(delayed  recognition  of  OPEB). 

These  members  of  the  regulated 
community  that  are  concerned  about 
FASB  106  have  requested  that  for 
Security  and  Exchange  Commission 
piuposes,  they  be  allowed  to  continue  to 
use  the  immediate  recognition  method, 
but  for  purposes  of  the  Agency's 
financial  test,  they  be  allowed  to  use  the 
delayed  recognition  method.  Since  both 
the  immediate  and  delayed  recognition 
of  these  obligations  are  allowed  by  the 
FASB  106  rule,  the  Agency  believes 
there  is  enough  flexibility  in  the 
regulations  to  allow  recognition  of 
OPEB  benefits  in  the  manner  described 
above.  A  more  detailed  description  of 
EPA's  interpretation  of  the  federal 
regulations  governing  the  corporate 
financial  test  within  the  context  of 
FASB  106  can  be  found  in  the  docket  in 
support  of  this  proposal.  (See  Letter  to 
Torger  Dahl  of  Eastman  Kodak  (Company 
from  Michael  H.  Shapiro,  Director  of  the 
Office  of  Solid  Waste.)  The  Agency 
solicits  comment  on  whether  the 
subtitles  D  and  C  corporate  financial 
tests  should  be  revised  to  clarify  bow 
owners  and  operators  can  account  for 
FASB  106  when  using  the  financial  test 
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to  demonstrate  financial  responsibility 
for  their  environmental  obligations. 

6.  Domestic  Asset  Requirement 

The  Agency  is  proposing  that  all  firms 
using  the  financial  test  have  assets  in 
the  United  States  at  least  equal  to  the 
sxmi  of  the  costs  they  seek  to  assure 
through  the  financial  test.  This  domestic 
asset  requirement  is  intended  to  ensure 
that  the  Agency  has  access  to  funds  in 
the  event  of  bankruptcy.  Without  this 
requirement,  the  Agency  could 
experience  substantial  difficulty  in 
accessing  funds  of  bankrupt  firms  that 
have  their  assets  outside  of  the  United 
States. 

The  domestic  asset  requirement 
proposed  for  the  subtitle  D  corporate 
owners  and  operators  of  MSWLFs  is 
consistent  with  revisions  to  the 
domestic  asset  requirement  of  the 
subtitle  C  corporate  financial  test 
proposed  today  (see  section  V.  of  this 
preamble  for  further  discussion). 

VII.  National  Solid  Wastes  Nfanagement 
Association  (NSWMA)  Petition 

A.  Discussion  of  the  Petition 

On  February  16, 1990,  NSWMA 
submitted  a  rulemaking  petiticna  to  the 
Agency.  The  Agency  has  addressed 
many  of  the  concerns  raised  in  the 
petition  in  a  July  1. 1991  proposed  rule 
(56  FR  30201)  and  a  September  16, 1992 
final  rule  (57  FR  42832).  While  today's 
proposed  rule  addresses  two  more 
issues  raised  in  this  petition,  it  does  not 
re(Mesent  the  full  Agency  response  to 
NSWMA's  petition.  The  Agency 
continues  to  examine  the  concerns 
raised  in  NSWMA's  petition. 

B.  The  Meridian  Test 

As  part  of  its  analysis,  the  Agency  . 
evaluated  the  test  developed  by  the 
Meridian  Corporation,  which  was 
submitted  to  EPA  on  February  16, 1990, 
along  with  a  rulemaking  petition,  by  the 
National  Solid  Wastes  Management 
Association  (NSWMA).  Using  the 
methodology  described  above,  the 
Agency  found  that  the  test  was  not  as 
effective  at  minimizing  public  and 
private  costs  as  the  test  proposed  on 
July  1. 1991.  As  a  result,  the  Agency  has 
not  proposed  the  test  developed  by 
Meridian  Corporation  for  farther 
analysis.  The  NSWMA  petition,  the  test 
developed  by  the  Meridian  Corporation, 
and  the  Agency's  analysis  of  that  test 
can  be  found  in  the  docket  in  support 
of  this  proposal.  The  Agency  will 
consider  and  respond  to  any  comments 
it  receives  on  the  Meridian  financial  test 
in  evaluating  the  revisions  to  the 
corporate  financial  test  for  subtitle  C 


C.  Bequest  for  Comment  on  Allowing 
Owners  and  Operators  to  Discount  Costs 
The.finaiKnal  assurance  requirements 
in  many  EPA  program  areas  (e.g.,  RCRA 
subtitles  C  and  D,  TSCA  PCBs)  require 
owners  and  operators  to  calculate  cost 
estimates  in  current  dollars,  and 
aggregate  these  estimates  (even  though 
these  costs  may  be  incurred  many  years 
in  the  futiu^).  Owners  must  obtain  a 
financial  responsibility  instrument  for  at 
least  the  amount  of  this  aggregated  cost 
estimate.  The  RCRA  regulations 
currently  do  not  allow  owners  and 
operators  to  adjust  this  aggregated  cost 
estimate  to  reflect  the  fact  that  these 
activities  are  scheduled  to  occur  in 
future  years. 

The  Agency  has  received  many 
requests  to  allow  owners  and  operators 
to  meet  the  financial  assurance 
requirements  based  on  the  present  value 
of  these  future  obligations.  In  a 
rulemaking  petition  submitted  on 
February  16, 1990.  the  National  Solid 
Wastes  Management  Association 
(NSWMA)  recommended  that  the 
Agency  allow  firms  to  use  a  present 
value  based  on  a  discount  rate  to 
estimate  their  costs  for  poet-closure  care 
and  for  the  extended  care  portion  of 
corrective  action.  (The  NSWMA  petition 
can  be  found  in  the  docket  of  today's 
rulemaking.)  In  addition,  the  Agency 
has  received  public  comment  making 
similar  requests  during  the  development 
of  other  financial-responsibihty-related 
rules.  In  the  preamble  to  the  proposed 
local  government  financial  test,  the 
Agency  solicited  ccnnment  aa  the 
whether  to  allow  owners  and  operators 
to  discount  costs  associated  with 
MSWLFs  (see  58  FR  68353  at  68361, 
December  27, 1993).  The  Agency 
recognizes  that  this  is  an  issue  of 
interest  to  many  parties,  and  has 
reviewed  and  considered  all  comments 
received  to  date. 

In  general,  the  argiunent  presented  to 
the  Agency  has  been,  because  these 
expenditiues  are  scheduled  to  occiu  in 
the  future  (often  many  years  in  the 
future),  a  financial  instrument  for  less 
than  the  aggregate  costs  (i.e.  the 
"present  value"  of  the  aggregated  costs) 
would  pay  off  these  expenditures  in  the 
future.^  This  is  the  case  because  there  is 


'  In  order  to  make  comparisons  between 
alternative  {Inancial  instrumenis  on  capital 
investment  decisions  involving  different  streams  of 
payments  over  time,  financial  analysts,  economists, 
etc,  calculate  the  "present  value"  of  the 
alternatives.  This  method  involve*  calculating  in 
terms  of  current  doUais  using  the  interest  rate— or 
discount  rate — present  value  of  a  promised  future 
receipt  (or  expenditure).  For  example,  ef  a  7  percent 
interest  rate,  an  investor  would  be  indifferent 
between  receiving  SlOO  five  years  from  now  or 
receiving  $71.30  today.  The  present  value,  then  of 
the  promise  to  pay  $100  in  &ve  years  (at  a  discount 


a  time  dimension  to  the  value  of  a 
monetary  or  financial  instrument— $100 
in  hand  today  is  worth  more  than  a 
(guaranteed)  promise  to  pay  $100  in  ten 
years.  One  hundred  dollars  invested 
today,  for  example,  in  a  ten-year 
Treasury  bond  paying  at  an  interest  rate 
of  7  percent  will  pay  back  $197  ten 
years  from  now,  assuming  that  interest 
is  compounded  continually. 

The  Agency  has  not  proposed  to  allow 
owners  and  operators  to  discount  costs 
because  the  Agency  remains 
unconvinced  that  by  doing  so  it  would 
assure  that  adequate  funds  will  be 
available  in  a  timely  manner  to  perform 
required  activities  in  the  event  that  the 
oviTier  or  operator  is  unable  or  unwilling 
to  perform  these  activities. 

First,  the  Agency  is  concerned  that  for 
an  approach  based  on  discounting  to  be 
effective,  it  is  important  that  the  owner 
or  operator  be  able  to  predict  with 
certainty  when  the  costs  will  incur.  For 
example,  an  owner  or  operator  who 
estimates  that  the  closure  costs  of  its 
MSWLF  will  be  $10  million  to  occur  20 
years  in  the  future  would  only  have  to 
demonstrate  financial  responsibility  for 
$2.6  million  today,  assuming  a  7  percent 
discount  rate.  If  that  MSWLF 
unexpectedly  has  to  close,  it  may  not 
have  sufficient  resources  to  prop)erly 
complete  all  closure  activities  since  the 
amount  of  financial  responsibility  could 
be  substantially  less  than  the  actual 
need. 

Despite  these  concerns,  the  Agency  is 
interested  in  allowing  owners  and 
operators  to  discoimt  costs  under  the 
subtitle  D  program  wherever  it  can  do 
so  and  still  assure  that  sufficient 
resources  will  be  available  to  perform 
required  activities.  The  Agency  believes 
that  discounting  may  be  more 
applicable  for  some  activities  than 
others.  For  example,  where  the  cost  of 
an  activity  is  known,  the  timing  of  the 
activity  can  be  predicted  with  a  greater 
degree  of  certainty,  or  where  the  activity 
takes  place  over  an  extended  time 
period,  it  may  be  appropriate  to 
discount  costs. 

Although  current  regulations  require 
owners  to  have  the  financial  resources 
to  carry  out  all  closure  and  post-closure 
activities  in  one  year,  some  activities, 
such  as  post-closure  groundwater 


rate  of  7  percent)  would  be  $7l.3a  In  much  the 
same  way,  if  the  Agency  allowed  owners  and 
operators  to  discount  their  future  costs  when  they 
demonstrated  flnancial  responsibility,  an  owner  or 
operator  who  had  a  $10  million  cloture  scheduled 
to  occur  20  years  in  the  future  could  demoMtrate 
financial  responsibil--.j  for  as  little  as  $2.6  million 
today,  assuming  they  could  invest  that  amount  at 
the  same  7%  interest  (or  discount )  rate  described 
above.  Th«  efiect  of  discounting  becomes  more 
pronounced  as  the  time  period  and  discount  rate 
increase. 
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monitoring,  can  only  be  done  over 
several  decades.  Therefore,  even  if  a 
landfill  must  close  unexpectedly, 
certain  activities  (like  post-closure  care) 
and  the  associated  costs  will  still  occur 
over  a  number  of  years  in  the  future. 
EPA  could  allow  owners  to  discount 
these  costs  in  computing  their 
obligations.  However,  where  the  timing 
and  costs  associated  with  an  activity  are 
not  known,  discounting  may  not  be 
appropriate. 

Because  of  its  interest  in  allowing 
owners  and  o|}erators  to  discount  costs, 
and  because  of  its  concerns  about 
allowing  them  to  do  so,  the  Agency 
again  solicits  comment  on  the  practice 
of  discounting,  and  how  it  might  be 
applied  to  the  subtitle  D  program. 
Members  of  the  public  who  submitted 
comments  on  discounting  during  the 
comment  period  of  the  local  government 
financial  test  need  not  submit  those 
comments  again.  If  the  Agency  modifies 
the  subtitle  D  regulations  to  allow 
owners  and  operators  to  discount  costs 
under  that  program,  the  Agency  will 
consider  all  comments  related  to 
discounting  that  were  submitted  to  the 
docket  for  this  proposal  during  the 
public  comment  period  and  to  the 
docket  for  the  local  government 
financial  test  proposal  during  the 
comment  period  for  that  rulemaking. 

The  Agency  specifically  requests 
comment  and  supporting  information 
on  the  following  and  on  any  other  issues 
that  commenters  identify  regarding 
discounting  for  MSWLF  financial 
responsibility  requirements: 

(1)  Selection  of  a  discount  rate. 
Possible  options  include  short-  or  long- 
term  interest  rates,  private,  municipal  or 
Treasury  bonds,  or  some  other  measure 
of  interest  rate. 

(2)  Selection  of  a  method  that 
provides  adequate  assurance  that  funds 
will  be  available  in  the  event  of. 
unexpected  closure. 

(3)  Selection  of  a  maximum  time 
period  over  which  costs  may  be 
discounted,  e.g.,  5, 10,  20,  or  50  years. 

(4)  Selection  of  activities  that  may  be 
appropriate  for  employing  discounting, 
e.g.,  post-closure  care  when  the  costs 
and  time  period  for  performing  this 
activity  may  be  estimated  with 
reasonable  accuracy. 

(5)  Selection  of  a  method  that 
minimizes  the  potential  complexities 
involved  in  administering  and  enforcing 
a  program  that  allows  discounting  of 
costs. 

Conunenters  should  note  that  this 
request  for  comment  is  limited  to 
•  whether  discounting  should  be  allowed 
for  MSWLF  financial  assurance,  and  is 
not  intended  to  open  for  comment  other 
financial  assurance  regulations. 


II.  State  Program  Approval — Subtitle 

Section  400S(c)  of  RCRA  requires  that 
ach  State  adopt  and  implement  a 
'permit  program  or  other  system  of 

rior  approval  and  conditions" 
idequate  to  assure  that  each  facility  that 
:  nay  receive  household  hazardous  waste 
)r  small  quantity  generator  waste  will 
I  :omply  with  the  revised  MSWLF 
:riteria.  Each  state  must  adopt  and 
mplement  a  permit  program  not  later 
ban  18  montbs  after  October  9, 1991. 
■PA  is  required  to  "determine  whether 
I  »ach  State  has  developed  an  adequate 
)rogram"  pursuant  to  section  4005(c). 

EPA  plans  to  propose  a  State/Tribal 
mplementation  rule  which  will 
I  istablish  adequacy  determination 
equirements  and  procedures  for  State 
lubtitle  D  permit  programs,  including 
lubmission  of  a  MSWLF  permit  program 
ipplication.  EPA  also  plans  to  propose 
0  extend  eligibility  for  subtitle  D  permit 
program  approval  to  Indian  Tribes.  The 
itatute,  however,  does  not  require  these 
ules  to  be  in  place  before  EPA  assesses 
he  adequacy  of  any  State  or  Tribal 
)rogram. 

As  part  of  these  rules,  the  Agency 
>lans  to  include  procedures  for 
lubmitting  revised  applications  for  State 
ind  Tribal  program  adequacy 
jeterminations  should  a  State  or  Tribe 
"evise  its  permit  program  once  deemed 
idequate  and  the  appropriate  Regional 
\dministrator  determines  that  a  revised 
ipplication  is  necessary.  Program 
■evision  may  be  necessary  when  the 

fertinent  Federal  statutory  or  regulatory 
uthority  is  changed,  when  State  or 
'ribal  statutory  or  regulatory  authority 
or  relevant  guidance  changes,  or  when 
responsibility  for  the  State  or  Tribal 
)rogram  is  shifted  within  the  lead 
igency  or  to  a  new  or  different  State  or 
Tribal  agency  or  agencies. 

A  State  or  Tribe  that  receives  permit 
jrogram  approval  prior  to  the  final 
jromulgation  of  today's  rule  and  later 
ilects  to  adopt  the  financial  test  and 
local  government  guarantee  mechanisms 
ihould  work  with  its  respective 
Regional  EPA  office  as  it  proceeds  to 
nake  changes  to  its  permit  program. 
i!PA  does  not  interpret  the  statute  to 
•equire  that  each  and  every  program 
±ange  a  State  or  Tribe  makes  will 
•equire  a  revised  permit  program 
ipplication.  Rather,  only  certain 
:hanges  that  raise  issues  warranting  a 
detailed  review  by  EPA  and  an 
opportunity  for  public  comment  will 
lecessitate  a  revised  application.  EPA 
>elieves  that  State  and  Tribal 
compliance  with  today's  proposal  will, 
in  most  cases,  not  require  a  revised 
lermit  program  application,  since  this 


rule  merely  provides  additional  options 
for  demonstrating  financial  assurance. 
Furthermore,  States  and  Tribes  that 
have  adopted  financial  assurance 
requirements  without  this  local 
government  test  and  guarantee  are  not 
required  to  take  any  action  and  may 
elect  to  retain  only  their  current  options 
since  this  proposal  simply  expands  the 
number  of  options  available  to  owners 
and  operators  for  demonstrating 
financial  assurance. 

K.  Implementation — Subtitle  D 

As  stated  above,  today's  proposal 
would  amend  part  258  by  adding 
additional  options  for  corporations  to 
use  when  demonstrating  financial 
assurance  for  the  costs  of  closure,  post- 
closure  care  and  clean-up  of  known 
releases.  States  and  Tribes  will  not  be 
required  to  include  these  options  in 
their  MSWLF  programs,  since  they  may 
choose  to  establish  their  own  financial 
assurance  programs  as  long  as  they  meet 
the  financial  assurance  requirements  in 
Federal  criteria.  EPA  will  be  able  to 
approve  the  financial  assurance  portion 
of  a  State  or  Tribe's  program  so  long  as 
it  includes  at  least  one  of  the  options 
promulgated  in  October,  1991,  or  added 
by  today's  proposal  (if  promulgated). 

As  a  matter  of  Federal  law,  tnese 
proposed  tests  (if  promulgated)  will  be 
potentially  available  in  all  States  and  all 
Tribal  jurisdictions.  EPA  cautions 
owners  and  operators  that  wish  to  use 
the  options  in  the  Federal  program  that 
they  should  look  at  the  options  available 
under  State  or  Tribal  law.  If  the  State  or 
Tribe's  rules  do  not  include  the  option 
that  the  owner  or  operator  wishes  to 
use,  the  owner  or  operator  would  run 
the  risk  of  being  out  of  compliance  with 
State  or  Tribal  law.  State  and  Tribal 
laws  for  MSWLFs  are  fully  effective 
even  when  not  approved  by  EPA. 

In  unapproved  States  or  Tribes,  if 
State  or  "Tribal  law  did  not  preclude  the 
use  of  options  proposed  today  (either 
because  it  did  not  include  any  financial 
assurance  requirements,  included  only  a 
general  requirement  that  left  the  choice 
of  mechanism  to  the  discretion  of  the 
owner  or  operator,  or  included 
mechanisms  resembling  those  proposed 
today)  an  owner  or  operator  would  be 
able  to  use  the  corporate  test  or 
guarantee  described  in  today's  proposal 
(if  promulgated)  to  satisfy  both  State  or 
"Tribal  and  Federal  law. 

EPA  notes  that  States  or  Tribes 
seeking  approval  for  the  financial 
assurance  portion  of  their  MSWLF 
program  or  wishing  to  modify  an 
already  approved  program  would  have 
flexibility  in  adopting  Federally 
promulgated  standards.  The  State  or 
Tribe  could  simply  adopt  the  Federal 
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standard  or  could  adopt  a  mechanism 
that  meets  the  five  performance 
standards  detailed  in  the  October  9, 
1991  final  criteria  rule.  In  this  case,  the 
mechanism  could  be  used  by  owners  or 
operators  for  demonstrating  financial 
responsibility  for  their  MSWLF 
obligations  in  that  State  or  Tribe.  The 
five  criteria  that  the  financial 
mechanism  would  need  to  meet  are  the 
following:  (1)  Ensure  that  the  amount  of 
funds  assured  is  sufficient  to  cover  the 
costs  of  closure,  post -closure  care,  and 
corrective  action  for  known  releases 
when  needed;  (2)  ensure  that  funds  will 
be  available  in  a  timely  fashion  when 
needed;  (3)  guarantee  the  availability  of 
the  required  amount  of  coverage  from 
the  effective  date  of  these  requirements 
or  prior  to  the  initial  receipt  of  waste, 
whichever  is  later,  until  the  owner  or 
operator  is  released  from  financial 
assurance  requirements  under  §§  253.32 
(0,  (g),  (h);  (4)  provide  flexibility  to  the 
owmer  or  operator  for  demonstrating 
compliance  with  financial  assurance 
requirements;  and  (5)  be  legally  valid, 
binding,  and  enforceable  under  State 
and  Federal  law. 

As  a  result,  while  the  Agency  is 
developing  financial  tests  that  are 
designed  to  meet  these  performance 
criteria  (the  financial  test  proposed  in 
this  Federal  Register  and  the  financial 
test  proposed  on  December  27, 1993  (58 
FR  68353)),  approved  States  and  Tribes 
could  develop  their  own  financial  tests 
that  could  be  used  by  owners  and 
operators  of  MSWLFs  within  those 
States  and  Tribes  for  demonstrating 
financial  responsibility  as  long  as  mose 
tests  are  determined  to  have  met  the 
performance  standards.  (For  a 
discussion  of  the  effect  of  EPA's 
approval  of  a  State  or  Tribal  program  on 
the  Federal  regulations,  see  56  FR 
50995.) 

Owners  and  operators  who  can  use 
the  options  in  today's  proposal  under 
State  or  Tribal  law  would  be  required  to 
maintain  appropriate  documentation  of 
the  mechanism  in  the  facility's 
operating  record.  They  would  not  be 
required  by  Federal  law  to  submit  that 
doomientation  to  the  State  or  Tribe,  but 
only  to  notify  the  State  or  Tribal 
Director  that  the  required  items  have  . 
been  placed  in  the  operating  record. 
Owners  and  operators  using  the 
financial  test  or  guarantee  would  also  be 
required  to  update  all  required  financial 
test  information  on  an  annutal  basis,  and 
retain  this  information  in  their  operating 
records.  In  addition,  an  owner  or  > 
operator  (or  guarantor)  that  becoin'es 
unable  to  meet  the  financial  test  criteria 
would  be  required  to  notify  the  State  or 
Tribal  Director  and  establish  alternate 
financial  assurance  within  specified 


deadlines.  Finally,  in  order  to  cancel  a 
guarantee,  the  guarantor  would  have  to 
notify  both  the  State  or  Tribal  Director 
and  the  owner  or  operator  at  least  120 
days  prior  to  cancellation. 

The  Agency  believes  that  most  Tribes 
have  an  accounting  structure  similar  or 
identical  to  those  of  most  local 
governments.  Tribes  that  meet  the 
requirements  of  the  local  government 
financial  test  would  be  eligible  to  use 
that  financial  test  to  demonstrate 
financial  responsibility  for  their  subtitle 
D  obligations  to  the  extent  that  they 
meet  the  provisions  of  that  test. 
However,  the  Agency  recognizes  that 
there  may  be  Tribes  and  local 
government  units  that  use  an  accounting 
system  similar  or  identical  to  those  of 
most  corporations.  Those  Tribes  and 
local  government  units  would  be 
eligible  to  use  this  proposed  corporate 
financial  test  to  demonstrate  financial 
responsibiUty  for  their  subtitle  D 
obligations  to  the  extent  that  they  meet 
the  requirements  of  this  proposal. 

X.  State  Authorization — Subtitle  C 

On  July  1, 1991,  the  Agency  proposed 
revisions  to  the  subtitle  C  corporate 
financial  test  (56  FR  30201).  In  that 
proposal,  the  Agency  considered  the 
effect  of  those  proposed  revisions  on 
State  Authorization  based  on  the  entire 
test,  rather  than  on  the  individual 
components  of  the  entire  financial  test 
(see  56  FR  30214  and  30215).  This 
proposal  would  modify  one  provision  of 
that  July  1, 1991  proposed  rule. 
Specifically,  this  proposal  would 
modify  the  domestic  assets  requirement 
of  the  financial  test  contained  in 
§§264.143(0(1)  (i)(D)  and  (ii)(D); 
265.143(e)(1)  (i)(D)  and  (ii)(D); 
264.145(0(1)  (i)P)  and  (ii)(D); 
265.145(e)(1)  (i)(D)  and  (ii)(D); 
264.147(0(1)  (i)(D)  and  (ii)(D);  and 
265.147(0(1)  (i)(D)  and  (ii)(D)  and  the 
corresponding  revisions  to  the  financial 
test  instruments  at  §  264.151  (0  and  (g). 
This  proposed  change  of  the  domestic 
asset  requirement  would  not  change  the 
effect  of  State  Authorization  detailed  in 
the  July  1, 1991  proposed  rule.  As  a 
result,  if  the  Agency  does  promulgate  a 
revised  financial  test  under  subtitle  C, 
the  effect  on  State  Authorization  would 
be  based  on  the  July  1, 1991  proposal, 
though  a  full  discussion  of  the  effect  on 
State  Authorization  of  the  entire  revised 
subtitle  C  corporate  financial  test  will  be 
contained  in  the  final  rule. 

XI.  Economic  and  Regulatory  Impacts 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  which 
was  published  in  the  Federal  Register 
on  October  4, 1993  (see  58  FR  51735), 


the  Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and. 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Under  the  terms  of  Executive  Order 
12866.  OMB  has  noUfied  EPA  that  it 
considers  this  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  EPA  has  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record  for  this  rulemaking 
(see  Docket  #F-94-FTMP-FFTFF). 

The  Agency  conducted  an  analysis  to 
estimate  the  costs  that  would  be  avoided 
by  corporations  if  this  corporate 
financial  test  were  available  to  them. 
Since  corporations  would  be  able  to  use 
the  financial  test  for  all  or  part  of  their 
subtitle  D  obligations,  corporations 
would  save  the  cost  of  obtaining  a  third- 
party  instrument  for  those  portions  of 
their  obligations.  The  Agency  estimates 
that  the  corporate  financial  test  and 
guarantee  mechanisms  would  save 
corporations  $45  million  annually.  In 
performing  this  analysis,  the  Agencv 
assumed  that  the  1991  data  used  to' 
estimate  the  number  of  MSWLFs.  the 
costs  of  closure  and  post-closure  care  for 
each  of  the  categories  of  MSWLFs.  and 
the  number  of  corporations  are  held 
constant.  The  financial  data  of  the 
corporations  are  also  assumed  not  to 
have  changed  since  1991.  The  Agency 
also  assimied  that  corporations  had.  as 
their  only  environmental  obligations, 
the  costs  of  closure,  post-closure  care  of 
their  MSWLFs.  The  Agency  hirther 
assumed  that  the  cost  of  obtaining  a 
third-party  financial  instrument,  such  as 
a  letter  of  credit  or  surety  bond,  would 
be  1.5  percent  of  the  cost  estimate  of 
closure  and  post-closure  care  of  the 
MSWLF.  Finally,  the  Agency  assumed 
that  corporate  parents  would  be  willing 
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to  provide  guarantees  to  their 
subsidiaries  to  the  extent  that  they  are 
able  to  provide  those  guarantees  through 
the  financial  test.  A  full  discussion  of 
this  analysis  can  be  found  in  the  docket 
for  this  rulemaking. 

The  Agency  believes  that  the 
information  it  had  when  it  performed  its 
analysis  was  the  most  current  and  the 
most  complete  at  the  time.  While  the 
Agency  recognizes  that  changes  have 
occurred  in  the  subtitle  D  universe  since 
1991,  it  does  not  have  information  to 
quantify  these  changes.  As  a  result,  the 
Agency  solicits  the  public  for  more 
current  information  that  can  be  used  to 
update  its  analysis.  Further,  the  Agency 
solicits  comment  on  the  assumptions 
made  in  order  to  perform  the  analysis 
and  solicits  the  public  for  information 
that  supports  or  refutes  these 
assumptions.  A  detailed  analysis  of  the 
cost  savings  associated  with  this  rule  is 
available  in  the  docket. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  601  et  seq.  at  the  time  an 
Agency  publishes  a  proposed  or  Hnal 
rule,  it  generally  must  prepare  a 
Regulatory  Flexibility  Analysis  that 
describes  the  impact  of  the  rule  on  small 
entities,  unless  the  Administrator 
certiRes  that  the  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Agency  is  aware  of  three  companies 
that  would  be  excluded  ftom  using  this 
proposed  financial  test  because  their  net 
worth  is  less  than  $10  million. 
Therefore,  pursuant  to  5  U.S.C.  605b,  we 
believe  that  this  regulation  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

OMB  approved  the  information 
collection  requirements  of  the  MSVVLF 
criteria,  including  financial  assurance 
criteria,  under  the  provisions  of  the 
Papervv'ork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  OMB  control 
nxmiber  2050-0122.  The  burden 
estimate  for  the  MSWLF  financial 
assurance  provisions  included  the 
burden  associated  with  a  landfill 
obtaining  and  maintaining  any  one  of 
the  allowable  financial  assurance 
instruments,  including  a  financial  test. 
The  proposed  revision  to  part  264  does 
not  change  the  recordkeeping  or 
reporting  requirements  for  subtitle  C 
fs^cilities.  The  information  collection 
requirements  for  financial  assurance  of 
subtitle  C  facilities  are  discussed  and 
approved  under  OMB  control  number 
2050-0120. 

The  public  may  send  comments 
regarding  the  burden  estimate  or  any 


ther  aspect  of  this  collection  of 
formation,  including  suggestions  for 
Inducing  this  burden  to  Chief, 
formation  Policy  Branch,  2136,  U.S. 
nvironraental  Protection  Agency,  401 
■  Street,  SW.,  Washington,  DC  20460; 
d  to  the  Office  of  Information  and 
:egulatory  Afliairs.  Office  of 
Management  and  Budget.  728  Jackson 
lace  NW.,  Washington,  DC  20503 
ftnariced  "Attention:  Desk  Officer  for 
I  PA"). 

list  of  Subjects 

'.  0  CFR  Part  258 

Environmental  protection.  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal. 

'.  0  CFR  Part  264 

Hazardous  waste,  Reporting  and 
I  icordkeeping  requirements. 

^  0  CFR  Part  265 

Hazardous  waste.  Reporting  and 
1  jcordkeeping  requirements. 

Dated:  September  30. 1994. 
( arol  M.  Browner. 
J  dministrator. 

For  the  reasons  set  out  in  the 
I  reamble,  chapter  I,  title  40  of  the  Code 
(  f  Federal  Regulations  is  proposed  to  be 
( mended  as  follows: 

ART  258-CRITERIA  FOR  MUNICIPAL 
i  OLID  WASTE  LANDFILLS 

1.  The  authority  citation  for  part  258 
(  ontinues  to  read  as  follows:   • 

Authority:  42  U.S.C.  6907(a)(3).  6912(a). 
e  944(a).  and  6949(c):  33  U.S.C.  1345  (d)  and 
(0. 

2.  Section  258.74  is  amended  by 

i  dding  paragraphs  (e)  and  (g)  to  read  as 
sUows: 

'  258.74   Allowat>le  mectianisms. 

I         •        •        *        * 

(e)  Coqiorate  financial  test.  An  owner 
(  r  operator  that  satisfies  the 
I  squirements  of  this  paragraph  may 

<  emonstrate  financial  assurance  up  to 
\  le  amount  specified  herein: 

(1)  Financial  Component,  (i)  The 

<  wner  or  operator  must  satisfy  one  of 
t  le  following  three  conditions: 

(A)  A  current  rating  for  its  most  recent 
1  ond  issuance  of  AAA,  AA,  A.  or  BBB 

c  s  issued  by  Standard  and  Poor's  or  Aaa, 
i  la,  A  or  Baa  as  issued  by  Moody's;  or 

(B)  A  ratio  of  less  than  1.5  comparing 
1 3tal  liabilities  to  net  worth;  or 

(C)  A  ratio  of  greater  than  0.10 

(  omparing  the  sum  of  net  income  plus 
( epreciation,  depletion  and 

<  mortization.  minus  $10  million,  to  total 
abilities. 

(ii)  The  tangible  net  worth  of  the 

<  wner  or  operator  must  be  greater  than 


the  sum  of  the  current  closure,  post- 
closure  care,  corrective  action  cost 
estimates  and  any  other  environmental 
obligations  covered  by  a  financial  test 
plus  $10  million. 

(iii)  The  owner  or  operator  must  have 
assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  current 
closure,  post-closure  care,  corrective 
action  cost  estimates  and  any  other 
enviroiunental  obligations  covered  by  a 
financial  test  as  described  in  paragraph 
(e)(3)  of  this  section. 

(2)  Recordkeeping  and  reporting 
requirements,  (i)  The  owner  or  operator 
must  place  the  following  items  into  the 
facility's  operating  record: 

(A)  A  letter  signed  by  the  owner's  or 
operator's  chief  financial  officer  that: 

(1)  Lists  all  the  current  cost  estimates 
covered  by  a  financial  test,  including, 
but  not  limited  to,  cost  estimates 
required  for  municipal  solid  waste 
management  facilities  under  40  CFR 
part  258,  cost  estimates  required  for  UIC 
facilities  imder  40  CFR  part  144,  if 
applicable,  cost  estimates  required  for 
petroleum  underground  storage  tank 
facilities  under  40  CFR  part  280.  if 
applicable,  cost  estimates  required  for 
PCB  storage  facilities  under  40  CFR  part 
761,  if  applicable,  and  cost  estimates 
required  for  hazardous  waste  treatment, 
storage,  and  disposal  facilities  under  40 
CFR  parts  264  and  265,  if  applicable; 

(2)  Provides  evidence  that  the  firm 
meets  the  conditions  of  either  paragraph 
(e){l)(i)  or  paragraph  (e)(l)(ii)  of  this 
section. 

(B)  A  copy  of  the  independent 
certified  public  accountant's 
unqualified  opinion  of  the  owner's  or 
operator's  financial  statements  for  the 
latest  completed  fiscal  year  except  as 
provided  in  paragraph  (e)(2)(i)(B)(I)  of 
this  section: 

(7)  To  be  eligible  to  use  the  financial 
test,  the  owner's  or  operator's  financial 
statements  referenced  in  paragraph 
(e)(2)  of  this  section  must  receive  an 
unqualified  opinion  from  the 
independent  certified  public 
accountant.  An  adverse  opinion, 
disclaimer  of  opinion,  or  other  qualified 
opinion  will  be  cause  for  disallowance. 
The  Director  of  an  approved  State  may 
evaluate  qualified  opinions  on  a  case  by 
case  basis  and  allow  use  of  the  financial 
test  in  cases  where  the  Director  deems 
that  the  matters  which  form  the  basis  for 
the  qualification  are  insufficient  to 
warrant  disallowance  of  the  test.  If  the 
Director  of  an  approved  State  does  not 
allow  use  of  the  test,  the  owner  or 
operator  must  provide  alternate 
financial  assurance  as  specified  in  this 
section. 

(2)  [Reserved] 


Federal  Register  /  Vol.  59.  No.  196  /  Wednesday.  October  12.  1994  /  Proposed  Rules         51535 


(C)  If  the  Chief  Financial  Officer's 
letter  providing  evidence  of  financial 
assurance  includes  financial  data  that 
are  different  from  data  in  the  audited 
financial  statements  referred  to  in 
paragraph  (e)(2){i)(B)  of  this  section  or 
any  other  audited  financial  statement  or 
data  filed  with  the  SEC,  a  special  report 
from  the  owner's  or  operator's 
independent  certified  public  accountant 
to  the  owner  or  operator  is  required 
stating  that: 

(1)  He  has  compared  the  data  in  the 
chief  financial  officer's  letter  derived 
from  the  independently  audited,  year- 
end  financial  statements  for  the  latest 
fiscal  year  with  the  amounts  in  such 
financial  statements;  and 

(2)  In  connection  with  that 
examination,  no  matters  came  to  his 
attention  which  caused  him  to  believe 
that  the  data  in  the  chief  financial 
officer's  letter  should  be  adjusted. 

(ii)  An  owner  or  operator  must  place 
the  items  specified  in  paragraph  (e)(2)  of 
this  section  in  the  operating  record  and 
notify  the  State  Director  that  these  items 
have  been  placed  in  the  operating 
record  before  the  initial  receipt  of  waste 
or  before  the  effective  date  of  this 
section,  whichever  is  later,  in  the  case 
of  closure,  post-closure  care,  or  no  later 
than  120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  §  258.58. 

(iii)  After  the  initial  placement  of 
items  specified  in  paragraph  {e)(2)  of 
this  section  in  the  operating  record,  the 
owner  or  operator  must  update  the 
information  and  place  updated 
information  in  the  operating  record 
within  90  days  following  the  close  of 
the  owner  or  operator's  fiscal  year.  This 
information  must  consist  of  all  three 
items  specified  in  paragraph  (e)(2)  of 
this  section. 

(iv)  The  owner  or  operator  is  no 
longer  required  to  submit  the  items 
specified  in  paragraph  (e)(2)  of  this 
section  when: 

(A)  He  substitutes  alternate  financial 
assurance  as  specified  in  this  section;  or 

(B)  He  is  released  from  the 
requirements  of  this  section  in 
accordance  with  §  258.71(b).  §  258.72(b). 
or  §  258.73(b). 

(v)  If  the  owner  or  operator  no  longer 
meets  the  requirements  of  paragraph 
(e)(1)  of  this  section,  the  owner  or 
operator  must,  within  120  days 
following  the  close  of  the  owner  or 
operator's  fiscal  year,  obtain  alternative 
financial  assiu-ance  that  meets  the 
requirements  of  this  section,  place  the 
required  submissions  for  that  assurance 
in  the  operating  record,  and  notify  the 
State  Director  that  the  owner  or  operator 
no  longer  meets  the  criteria  of  the 


financial  test  and  that  alternate 
assurance  has  been  obtained. 

(vi)  The  Director  of  an  approved  State 
may,  based  on  a  reasonable  belief  that 
the  owner  or  operator  may  no  longer 
meet  the  requirements  of  paragraph 
(e)(1)  of  this  section,  require  at  any  time 
the  owner  or  of>erator  to  provide  current 
financial  test  documentation  as 
specified  in  paragraph  (e)(2)  of  this 
section.  If  the  Director  of  an  approved 
State  finds  that  the  owner  or  operator  no 
longer  meets  the  requirements  of 
paragraph  (e)(1)  of  this  section,  the 
owner  or  operator  must  provide 
alternate  financial  assurance  as 
specified  in  this  section. 

(3)  Calculation  of  costs  to  be  assured. 
When  calculating  the  "current  cost 
estimates  for  closure,  post-closure  care, 
corrective  action,  or  the  sum  of  the 
combination  of  such  costs  to  be  covered, 
and  any  other  environmental  obligations 
assured  by  a  financial  test"  referred  to 
in  paragraph  (e)(1)  of  this  section,  the 
owner  or  operator  must  include  cost . 
estimates  required  for  municipal  solid 
waste  management  facilities  under  this 
part,  as  well  as  cost  estimates  required 
for  the  following  environmental 
obligations,  if  it  assures  them  through  a 
financial  test:  obligations  associated 
with  UIC  facilities  under  40  CFR  144.62, 
petroleum  underground  storage  tank 
facilities  under  40  CFR  part  280,  PCB 
storage  facilities  under  40  CFR  part  761, 
and  hazardous  waste  treatment,  storage, 
and  disposal  facilities  under  40  CFR 
parts  264  and  265. 
•        *        •        »        • 

(g)  Corporate  Guarantee.  (1)  An  owner 
or  operator  may  meet  the  requirements 
of  this  section  by  obtaining  a  written 
guarantee.  The  guarantor  must  be  the 
direct  or  higher-tier  parent  corporation 
of  the  owner  or  operator,  a  firm  whose 
parent  corporation  is  also  the  parent 
corporation  of  the  owner  or  operator,  or 
a  firm  with  a  "substantial  business 
relationship"  with  the  owner  or 
operator.  The  guarantor  must  meet  the 
requirements  for  owners  or  operators  in 
paragraph  (e)  of  this  section  and  must  . 
comply  with  the  terms  of  the  guarantee. 
A  certified  copy  of  the  guarantee  must 
be  placed  in  the  facility's  operating 
record  along  with  copies  of  the  letter 
from  the  guarantor's  chief  financial 
officer  and  accountants'  opinions  as 
specified  in  paragraph  (e){2)  of  this 
section.  If  the  guarantor's  parent 
corporation  is  also  the  parent 
corporation  of  the  owner  or  operator, 
the  letter  from  the  guarantor's  chief 
financial  officer  must  describe  the  value 
received  in  consideration  of  the 
guarantee.  If  the  guarantor  is  a  firm  with 
a  "substantial  business  relationship" 


with  the  owner  or  operator,  this  letter 
must  describe  this  "substantial  business 
relationship"  and  the  value  received  in 
consideration  of  the  guarantee. 

(2)  The  guarantee  must  be  effective 
and  all  required  submissions  placed  in 
the  operating  record  before  the  initial 
receipt  of  waste  or  before  the  eniective 
date  of  this  section,  whichever  is  later, 
in  the  case  of  closure  and  post-closure 
care,  or  no  later  than  120  days  after  the 
corrective  action  remedy  has  been 
selected  in  accordance  with  the 
reouirements  of  §  258.58. 

(3)  The  terms  of  the  guarantee  must 
provide  that: 

(i)  If  the  owner  or  operator  fails  to 
perform  closure,  post-closure  care,  and/ 
or  corrective  action  of  a  facility  covered 
by  the  guarantee,  the  guarantor  will: 

(A)  Perform,  or  pay  a  third  party  to 
perform,  closure,  post-closure  care,  and/ 
or  corrective  action  as  required 
(performance  guarantee);  or 

(B)  Establish  a  fully  funded  trust  fund 
as  specified  in  paragraph  (a)  of  this 
section  in  the  name  of  the  owner  or 
operator  (payment  guarantee). 

(ii)  The  guarantee  will  remain  in  force 
unless  the  guarantor  sends  prior  notice 
of  cancellation  by  certified  mail  to  the 
owner  or  operator  and  to  the  State 
Director.  Cancellation  may  not  occur, 
however,  during  the  120  days  beginning 
on  the  date  of  receipt  of  the  notice  of 
cancellation  by  both  the  owner  or 
operator  and  the  State  Director,  as 
evidenced  by  the  return  receipts. 

(iii)  If  a  guarantee  is  cancelled,  the 
owner  or  operator  must,  within  90  day's 
following  receipt  of  the  cancellation 
notice  by  the  owner  or  operator  and  the 
State  Director,  obtain  alternate  financial 
assurance,  place  evidence  of  that 
alternate  financial  assurance  in  the 
facility  operating  record,  and  notify-  the 
State  Director.  If  the  owner  or  operator 
fails  to  provide  alternate  financial 
assurance  within  the  90-day  period,  the 
guarantor  must  provide  that  alternate 
assurance  within  120  days,  obtain 
alternative  assurance,  place  evidence  of 
the  alternate  assurance  in  the  facility 
operating  record,  and  notify  the  State 
Director. 

(4)  If  a  corporate  guarantor  no  longer 
meets  the  requirements  of  paragraph 
(e)(1)  of  this  section,  the  owner  or 
operator  must,  within  90  days  following 
the  close  of  the  guarantor's  fiscal  year, 
obtain  alternative  assurance,  place 
evidence  of  the  alternate  assurance  in 
the  facility  operating  record,  and  notify 
the  State  Director.  If  the  owner  or 
operator  fails  to  provide  alternate 
financial  assurance  within  the  90-day 
period,  the  guarantor  must  provide  that 
alternate  assurance  within  120  days 
following  the  close  of  the  guarantor's 
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fiscal  year,  obtain  alternative  assurance, 
place  evidence  of  the  alternate 
assurance  in  the  facility  operating 
record,  and  notify  the  State  EKrector. 

(5)  The  owner  or  operator  is  no  longer 
required  to  submit  the  items  specified  in 
paragraph  (g}(ll  of  this  section  when: 

(i)  The  owner  or  operator  substitutes  • 
alternate  financial  assurance  as 
speciBed  in  this  section;  or 

(ii)  The  owner  or  operator  is  released 
from  the  requirements  of  this  section  in 
accordance  with  §  258.71(b),  §  258.72(b), 
or  §  258.73(b). 


PART  264— STANDARDS  FOR 
OWNERS  OR  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FACIUTIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905.  6912(a).  6924 
and  6925. 

3.  Section  264.143  is  amended  by 
revising  paragraphs  (f)(l)(i)(D)  and 
(f)(l)(ii)(D)1o  read  as  follows: 

§  264.143    Financial  assurance  for  closure. 

•  •        •        •        * 

(0^** 

(1)  •  •  • 

(i)  •  •  • 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  fmancial  test. 

(ii)*  *  • 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

•  •        •        »        * 

(ii)  •  •  * 

3.  Section  264.145  is  amended  by 
revising  paragraphs  (f)(l)(i)(D)  and 
(n(l)(ii)(D)  to  read  as  follows: 

f  264.145    Financial  assurance  for  post- 
ctosure  care. 

•  •        •        •        » 

(0  •  •  • 
(1) '  •  • 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

(ii)  *  •  ' 

(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

•  •        •        •        • 

3.  Section  264.147  is  amended  by 
revising  paragraphs  (f)(l)(i)(C)  and 
(0(l)(ii)(D]  to  read  as  follows: 

S2M-147    UabWty  requirenMots. 

•  •        •        •        • 
(f) .  .  . 
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(!)*•• 
(!)*•• 

(C)  Assets  located  in  the  United  States 
a  nounting  to  at  least  the  sum  of  all 

a  )ligations  covered  by  a  financial  test, 
(ii)  *  •  * 

(D)  Assets  located  in  the  United  States 
a  nounting  to  at  least  the  sum  of  all 

a  )ligations  covered  by  a  financial  test. 
•        •        •        •        • 

F  ART  26&-lflTERIM  STATUS 

S  TANDARDS  FOR  OWNERS  OR 

C  PERATORS  OF  HAZARDOUS  WASTE 

1  lEATMENT.  STORAGE,  AND 

CPSPOSAL  FAaLITIES 

1.  The  authority  citation  for  Part  265 
c  mtinues  to  read  as  follows: 

Aathority:  42  U.S.C.  6905.  6912(a).  6924, 
6)l23.  6935,  and  6936. 

3.  Section  265.143  is  amended  by 
r  vising  paragraphs  (e)(l)(i)(D)  and 
(( )(l)(ii)(D)  to  read  as  follows: 

§p6S.1 43    Financial  assurance  for  closuf«. 

*  *        »        • 

(e)  •  •  • 

(!)•••  ■* 

(i)**' 

(D)  Assets  located  in  the  United  States 
a  nounting  to  at  least  the  sum  of  all 
0  >ligations  covered  by  a  financial  test. 

(ii)  *  •  * 

(D)  Assets  located  in  the  United  States 
a  nounting  to  at  least  the  sum  of  all 
o  )ligations  covered  by  a  financial  test 

*  •        •        • 

3.  Section  265.145  is  amended  by 
rivising  paragraphs  (e)(l)(i)(D)  and 
(( )(l)(ii)(D)  to  read  as  follows: 

§  ^.145    Financial  assurance  for  posV 
closure  care. 

*  •        •        * 

(e)  •  •  • 
(1)  *  *  • 
(i)  *  *  • 
(D)  Assets  located  in  thfe  United  States 

a  nounting  to  at  least  the  sum  of  all 
0  )ligations  covered  by  a  financial  test. 

(ii)  *  *  * 

(D)  Assets  located  in  the  United  States 
a  nounting  to  at  least  the  sum  of  all 
o  )ligations  covered  by  a  financial  test. 

*  •        *        • 

3.  Section  265.147  is  amended  by 
revising  paragraphs  (f)(l)(i)(C)  and 
(I  i(l)(ii)(D)  to  read  as  follows: 

§  265.147    LiablHty  requirements. 

*  •        •      .  • 

(f)  *  *  * 
(!)••• 
(i)  •  *  * 
(C)  Assets  located  in  the  United  States 

a  nounting  to  at  least  the  sum  of  all 
0  )ligations  covered  by  a  financial  test, 
(ii)  •  •  • 


(D)  Assets  located  in  the  United  States 
amounting  to  at  least  the  sum  of  all 
obligations  covered  by  a  financial  test. 

*        •        •        •        * 

[FR  Doc  94-25063  Filed  10-11-94: 8:45  am] 
BUJNS  COM  lOIIO  00  t 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdmMstration  for  Children  and 
Families 

45  CFR  Part  233 

Aid  to  Families  With  Dependent 
Children;  Adult  Assistance  Programs; 
Income  and  Resource  Disregards 
Related  to  Interests  of  Individual 
Indians  in  Trust  or  Restricted  Lands 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  regulations 
incorporate  additional  statutory 
disregards  in  the  rules  for  the  Aid  to 
Families  With  Dependent  Children 
(AFDC)  program  and  the  adult 
assistance  programs  in  Guam,  Puerto 
Rico  and  the  Virgin  Islands.  Included  is 
the  income  disregard  provided  under 
section  13736  of  Pub.  L.  103-66.  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  which  amends  section  8  of  Pub. 
L  93-134.  This  income  disregard  is 
effective  January  1, 1994.  This 
amendment  provides  that  up  to  $2,000 
per  year  of  income  derived  from 
interests  of  individual  Indians  in  trust 
or  restricted  lands  shall  not  be 
considered  in  determining  assistance 
under  the  Social  Security  Act  or  any 
other  Federal  or  federally  assisted 
program. 

Additionally,  we  propose  to 
incorporate  the  resource  disregard 
provided  under  section  8  of  Pub.  L.  93- 
134,  as  added  by  section  4  of  Pub.  L.  97- 
458,  effective  January  12. 1983.  This 
provision  requires  that  interests  of 
individual  Indians  in  trust  or  restricted 
lands  shall  not  be  considered  a  resource 
in  determining  eligibility  for  .assistance 
imder  the  Social  Security  Act  or  any 
other  Federal  or  federally  assisted 
program. 

DATES:  Interested  persons  and  agencies 
are  invited  to  submit  written  comments 
concerning  the  proposed  regulations  no 
later  than  December  12. 1994. 

FOR  FURTHER  INFORMATIOH  CONTACT: 

Mr.  Mack  A.  Storrs,  Division  of  AFDC 
Program,  Office  of  Family  Assistance. 
Administrative  for  Children  and 
Families,  Fifth  Floor,  370  L'Enfant 


Promenade,  SW.  Washington.  DC  20447. 
Telephone  (202)  401-9289. 

SUPPI^MENTARY  INFORMATION: 

Diacussion  of  Proposed  Rule  Provisions 

Disregard  of  Certain  Income  Derived 
From  Interests  of  Individual  Indians  in 
Trust  or  Restricted  Lands 

Effective  January  1, 1994.  section 
13736  of  Pub.  L.  103-66,  the  Omnibus 
Budget  Reconciliation  Act  of  1993, 
amends  section  8  of  Pub.  L  93-134  to 
provide  that  up  to  $2,000  per  year  of 
amounts  derived  from  interests  of- 
individual  Indians  in  trust  or  restricted 
lands  shall  not  be  counted  as  income. 
The  Conference  Report  identifies 
"leases  on  individually-owned  trust  or 
restricted  Indian  lands"  as  such 
interests  IH.R.  Rep.  No.  103-111. 103D 
Cong.,  1st  Sess.,  494-495  (1993)).  The 
income  generally  comes  from  interests 
in  lands  allotted  to  individual  Indians 
many  years  ago.  Income  to  individual 
Indians  generated  by  these  interests  is 
likely  to  be  quite  small  because  many  of 
the  original  interests  is  allotted  lands 
have  firectionized  over  time  due  to  the 
inheritance  of  multiple  heirs  over 
several  generations. 

Under  the  proposed  regulations,  the 
disregard  of  up  to  $2,000  per  year  would 
be  applicable  only  to  income.  Any 
disregarded  amounts  retained  by  an 
individual  after  the  month  in  which 
they  are  received  would  be  counted  as 
a  resource.  We  also  propose  to  give 
States  the  flexibility  to  define  the  yearly 
period  for  applying  the  income 
disregard. 

Section  233.20  would  be  amended  by 
redesignating  para^ph  {a)(4)(i)  as 
(a)(4)(i)(a),  and  adding  a  new  paragraph 
(a)(4)(i)(6)  to  incorporate  the  income 
disregard  required  by  section  8  of  Pub. 
L.  93-134,  as  amended. 

Disregard  of  Individual  Indian  Interests 
in  Trust  or  Restricted  Lands  From 
Consideration  as  a  Resource 

Public  Law  93-134,  enacted  October 
19, 1973,  provides  for  the  use  or 
distribution  of  certain  Indian  judgment 
funds.  Public  Law  97-458,  enacted 
January  12, 1983.  made  several 
amendments  to  Pub.  L.  93-134.  One 
amendment  made  by  section  4  of  Pub. 
L.  97-458  was  the  addition  of  a  new 
section  8  to  Pub.  L.  93-134.  Section  8 
of  Pub.  L.  93-134  requires  that  interests 
of  individual  Indians  in  trust  or 
restricted  lands  shall  not  be  considered 
a  resource  in  determining  eligibility  for 
assistance  under  the  Social  Security  Act 
of  any  other  Federal  or  federally  assisted 
program. 

Although  this  provision  was  effective 
in  1983,  it  was  not  incorporated  in  the 


regulations  at  that  time  because  it  was 
considered  unnecessary.  Interests  in 
trust  or  restricted  lands  are  not 
considered  a  resource  under  the 
definition  of  available  income  and 
resources  in  existing  regulations  at  45 
CFR  233.20(a)(3)(ii)P).  These 
regulations  provide,  in  pertinent  part, 
that  income  and  resources  are 
considered  available  both  when  actually 
available  and  when  the  applicant  or 
recipient  has  a  legal  interest  in  a 
liquidated  siun  and  has  the  legal  ability 
to  make  such  sum  available  for  support 
and  maintenance. 

However,  we  now  propose  to 
incorporate  the  resource  disregard  in 
order  to  prevent  any  confusion  that  may 
result  were  we  to  incorporate  only  the 
income  disregard  provided  under 
section  13736  of  Pub.  L  103-66. 
Therefore,  we  would  further  amend 
section  233.20  by  adding  paragraph 
(a)(4)(ii)(v)  to  incorporate  the  resource 
disregard  required  by  section  8  of  Pub. 
L.  93-134.  as  added  by  section  4  of  Pub. 
L.  97-458. 

Regulatory  Procedures 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  Thettepartment  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost-effective  and  least 
burdensome  while  still  achieving  the 
regulatory  objectives. 

The  total  Federal  and  State  cost  for 
implementing  this  statutor>'  amendment 
is  estimated  to  be  $10.6  million  for  the 
first  fiill  year  with  $5.8  million  (55.2%) 
of  this  amount  being  the  Federal  share. 
Assuming  that  the  number  of  additional 
Indian  families  becoming  eligible  for 
AFDC  after  the  first  year  is  an  added  10 
percent,  then  an  added  cost  of  $0.6 
million  is  estimated  for  a  total  Federal 
cost  of  $6.4  million.  These  costs  result 
&t)m  the  statutory  requirements  and  not 
from  decisions  made  in  the  proposed 
rule. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  significant  impact  on  a 
substantial  nimiber  of  small  entities 
because  they  primarily  affect  State 
governments  and  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 


the  Regulatory  Flexibility  Act.  is  not 
required. 

Paperwork  Reduction  Act 

There  will  be  no  new  reporting  or 
recordkeeping  requirements  imposed  on 
the  public  or  the  States  which  would 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L,  95-511). 

(Catalog  of  Federal  Domestic  Assistance 
Program  93.020,  Public  Assistance 
Maintenance  Assistance  (State  Aid)). 

List  of  Stri>iects  in  45  CFR  Part  233 

Aliens,  Grant  programs/social 
programs.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  28, 1994. 
Mary  Jo  Bum, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  Septemt>er  8. 1994. 
Donna  E  Sbalak. 
Secretary  of  Health  and  Human  Senices. 

For  the  reasons  set  out  in  the 
preamble.  Part  233,  Chapter  1.  Title  45, 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  233— COVERAGE  AND 
CONDITIONS  OF  EUGIBILITY  IN 
RNANCIAL  ASSISTANCE  PROGRAiyiS 

1.  The  authority  citation  for  Part  233 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  301,  602, 602  (note), 
606,  607, 1202, 1302. 1352  and  1382  (note); 
and  sec  6  of  Pub.  L  94-114,  89  Stat.  579; 
Pub.  L.  99-603, 100  Stat.  3359;  sec.  4  of  Pub. 
L  97-458, 96  StaL  2513;  sec  2  of  Pub.  L  98- 
64,  97  StaL  365;  sec  1883  of  Pub.  L  99-514. 

100  Stat  2916;  sec  15  of  Pub.  L.  100-241, 

101  Stat.  1812;  sec  105(f)  of  Pub.  L.  100-383, 

102  Stat.  908;  sec.  206(d)  of  Pub.  L.  100-383, 
102  Stat.  914;  sec  105(i)  of  Pub.  L.  100-707. 

102  Stat.  4693:  sec  Kb)  of  Pub.  L.  101-201, 

103  Stat  1795;  sec  10405  of  Pub.  L.  101-239, 

103  Stat  2489;  sec  SOl(c)  of  Pub.  L  101-392. 

104  Slat.  831:  sec  6(h)(2)  of  Pub.  L  101-426, 
104  Stat  925;  and  sec.  471(a)  of  Pub.  L.  102- 
325, 106  Stat  606  and  25  U.S.C  1452. 

2.  Section  233.20  is  amended  by 
revising  paragraphs  (a)(4)(i)  and  adding 
(a)(4)(ii)(v)  to  read  as  follows: 

S233.20    Need  aiMl  amount  of  assistance. 

(a)*  *  • 
(4).   .   . 

(i)  Provide  that  in  determining 
eligibility  for  public  assistance  and  the 
amount  of  the  assistance  payment,  the 
following  will  be  disregarded  as  income: 

(a)  For  all  programs  except  AFDC  If 
the  State  chooses  to  disregcurd  income 
from  all  sources  before  applying  other 
provisions  for  disregarding  or  setting 
aside  income,  specify  the  amount  that  is 
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first  to  be  disregarded,  but  hot  more 
than  $7.50  per  month,  of  any  income  of 
an  individual,  child  or  relative  claiming 
assistance.  All  income  must  be  included 
such  as  social  security  or  other  benefits, 
earnings,  contributions  from  relatives, 
or  other  income  the  individual  may 
have; 

[b)  Pursuant  to  section  8  of  Pub.  L. 
93-134,  as  amended  by  section  13736  of 
Pub.  L.  103-66.  disregard  as  income  up 
to  $2,000  per  year  of  amounts  derived 
from  leases  or  any  other  uses  of  interests 
of  individual  Indians  in  trust  or 
restricted  lands.  Any  amounts  retained 
after  the  month  in  which  they  are 
received  will  be  taken  into  account  as 
resources. 

(ii)*  •  • 

(v)  As  resources,  pursuant  to  section 
8  of  Pub.  L.  93-134,  as  added  by  section 
4  of  Pub.  L.  97^58,  interests  of 
individual  Indians  in  trust  or  restricted 
lands. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[CC  Docket  No.  94-03;  FCC  94-211]^ 

Informal  Complaints 

AQENCY:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  The  Commission  adopted  this 
Notice  of  Proposed  Rule  Making 
(NPRM)  to  make  minor  modifications  to 
its  procedural  rules  governing  informal 
complaints  against  common  carriers  and 
to  seek  comment  on  the  proposed  rules. 
The  NPRM  proposes  rules  that  would 
modify  certain  filing  and  notice 
requirements  and  clarifies  the  role  of 
carriers  in  informal  complaint 
proceedings.  These  proposals  are 
intended  to  help  the  general  public  in 
preparing  written  informal  complaints, 
improve  the  procedure  by  which 
informal  complaints  are  handled  by  the 
staff,  harness  staff  resources  to  resolve 
informal  complaints  more  efficiently. 
and  ehminate  unnecessary  filings  oi 
formal  complaints  prior  to  the 
disposition  of  informal  complaints. 
DATES:  Comments  must  be  filed  on  or 
before  October  24, 1994,  and  replies 
must  be  filed  on  November  8, 1994. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  D.C  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger ).  Hertz.  En(prcement  Division, 


C  ommon  Carrier  Bureau,  (202)  418- 
W60. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s  immary  of  the  Commission's  Notice  of 
P  roposed  Rule  Making  (NPRM)  in  CC 
EkKket  No.  94-93  (FCC  94-211), 
adopted  August  11, 1994,  and  released 
S  eptember  2, 1994. 

The  NPRM  is  available  for  inspection 
a  id  copying  during  normal  business 
h  ours  in  the  FCC  Reference  Center, 
Room  239, 1919  M  Street  NW., 

V  Washington,  D.C.  The  complete  text  of 
t  lis  decision  may  also  be  purchased 

fi  om  the  Commission's  copy  contractor, 
Ii  ttemational  Transcript  Service,  Inc., 
2 100  M  Street  NW.,  Suite  140, 

V  Washington,  D.C.  20037,  (202)  857- 
3)00. 

S  ummary  of  Notice  of  Proposed  Rule 
h  laking 

1.  On  August  11, 1994,  the 

C  ommission  adopted  a  Notice  of 

F  roposed  Rule  Making  in  CC  Docket  No. 

9 1-93  (released  September  2, 1994:  FCC 

9 1-211)  in  order  to  make  minor 

r  lodifications  to  our  procedural  rules 

g  iveming  informal  complaints  against 

c  irriers. 

2.  The  NPRM  proposes  to  amend 
j  1.716  to  clarify  that  informal 

( implaints  may  be  filed  against 
c  smmon  carriers  for  violations  of  the 
(  ommission's  rules  or  orders  as  well  as 
t  le  Communications  Act.  This  proposal 
intended  to  conform  §  1.716  to 
tion  208  of  the  Communications  Act. 
he  NPRM  also  proposes  to  amend 
1.716  to  require  specifically  that 
formal  complaints  include  factual 
legations  that,  if  assumed  to  be  true, 
Would  support  a  finding  that  the  subject 
c  arrier  has  violated  a  provision  of  the 
( k>mmunications  Act  or  Commission 
T  Liles  or  orders.  This  proposal  should 
I  rovide  helpful  guidance  to  the  general 
I  ublic  in  preparing  written  informal 
( omplaints,  enable  FCC  staff  to  assess 
t  le  merits  of  complaints  more  quickly, 
I  nd  aid  carriers  in  their  efforts  to 
I  nswer  or  satisfy  informal  complaints. 

3.  In  addition,  the  NPRM  proposes  to 
i  mend  §  1.716  to  add  a  new  subsection 
( ))  to  encourage  complainants  to  file 

I  oth  an  original  informal  complaint  as 
1  .rell  as  one  copy  for  each  carrier  named 
i  n  their  informal  complaints.  The  NPRM 
I  Iso  proposes  to  amend  §  1.716  by 
adding  subsection  (c)  which  would 
encourage  complainants  to  file  a  copy  of 
t  le  pertinent  bill(s)  when  the  complaint 
i  [ivolves  a  billing  dispute.  Multiple 
( opies  of  informal  complaints  are 
i  ntended  to  reduce  the  clerical  burden 
i  1  preparing  complaints  for  processing. 
1  addition,  encouraging  complainants 
1 3  file  a  copy  of  pertinent  bills  should 
( nable  the  Commission  to  reassign 


substantial  resources  firom 
administrative  functions  to  enforcement 
functions. 

4.  The  NPRM  also  proposes  to  amend 
§  1.717  to  conform  the  rules  to 
Commission  practices.  Specifically,  the 
NPRM  clarifies  that  the  hmction  of 
carriers  in  informal  complaint 
proceedings  is  to  satisfy  or  answer 
written  allegations  contained  in  a 
complaint.  In  addition,  the  NPRM 
proposes  to  eliminate  the  Commission's 
discretion  to  close  certain  informal 
complaints  without  further  contact  with 
the  carrier  and  the  complainant. 

5.  Finally,  the  NPRM  proposes  to 
amend  §  1.718  to  state  that  in  all  cases 
involving  an  unsatisfied  informal 
complaint,  the  period  of  time  allowed 
for  filing  a  formal  complaint  that  will 
relate  back  to  the  filing  date  of  the 
informal  complaint  is  sixty  days  after 
the  staff  has  informed  the  parties  in 
writing  of  its  disposition  of  the  informal 
complaint.  The  proposal  is  intended  to 
eliminate  the  need  for  complainants  to 
calculate  the  deadline  for  filing  formal 
complaints  based  on  unsatisfied 
informal  complaints  and  relieve  the 
burden  on  carriers  of  determining  when 
they  may  dispose  of  informal  complaint 
files. 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  603.  it 
is  certified  that  the  proposed  rule  will 
not,  if  promulgated,  have  a  significant 
impact  on  a  substantial  number  of  small 
business  entities,  as  defined  by  Section 
601(3)  of  the  Regulatory  Flexibility  Act. 
Although  the  proposed  rules  change  the 
timing  and  mechanics  of  the  informal 
complaint  process,  they  would  not  alter 
the  level  of  evidentiary  and  legal 
support  required  of  parties  to  such 
actions. 

7.  This  notice  and  comment  rule     - 
making  procedure  is  nonrestricted. 
Section  1.1206(a)  of  the  Commission's 
Rules,  47  CFR  1.1206(a),  contains 
provisions  governing  permissible  ex 
parte  contacts. 

Ordering  Clauses 

8.  Accordingly,  It  is  Ordered, 
pursuant  to  sections  1,  4(i),  4(j),  201- 
205.  218,  226.  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  151, 154(i),  154(j), 
201-205. 218,  226, 303(r),  that  a  notice 
of  proposed  rule  making  is  issued, 
proposing  the  amendment  of  47  CFR 
part  1  as  set  forth  below. 

9.  It  is  further  ordered,  pursuant  to 
§§  1.415  and  1.419  of  the  Commission's 
Rules.  47  CFR  1.415, 1.419.  that  all 
interested  parties  may  file  comments  on 
the  matters  discussed  in  the  Notice  and 
on  the  proposed  rules  as  set  forth  below 
by  October  24, 1994  and  reply 
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comments  by  November  8, 1994.  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
participants  wish  each  Commissioner  to 
have  a  personal  copy  of  their  comments, 
an  original  plus  nine  copies  must  be 
filed.  Comments  and  reply  comments 
should  be  sent  to  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  Dockets 
Reference  Room  (room  230)  of  the 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Washington.  DC 
20554. 

10.  It  is  Further  Ordered  That  the 
Chief  of  the  Common  Carrier  Bureau  is 
delegated  authority  to  require  the 
submission  of  additional  information, 
make  further  inquiries,  and  modify  the 
dates  and  procedures  is  necessary  to 
provide  for  a  fuller  record  and  a  more 
efficient  proceeding.  • 

11.  It  is  Further  Ordered  The 
Secretary  shall  cause  a  copy  of  the 
Notice,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603(a)(198l). 
The  Secretary  shall  also  cause  a 
summary  of  the  Notice  to  appear  in  the 
Federal  Register. 


List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Informal  complaints. 

Federal  Communications  Commission. 
William  F.  Galon, 
Acting  Secretary. 

Proposed  Rules 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303, 48  Stat.  1066, 
1082.  as  amended;  47  U.S.C  154, 303; 
Implement,  5  U.S.C  552,  unless  otherwise 
noted. 

2.  Section  1.716  is  proposed  to  be 
revised  to  read  as  follows: 

S  1.716    Form. 

(a)  An  informal  complaint  shall  be  in 
writing  and  should  contain: 


(1)  The  name,  address,  daytime 
telephone  niunber  of  the  complainant, 
and  the  telephone  number  that  is 
subject  of  the  compliant; 

(2)  The  name  of  the  carrier  against 
which  the  compliant  is  made; 

(3)  Factual  allegations  that,  if  true,  are 
sufficient  to  constitute  a  violation  of  the 
Communications  Act  or  Commission 
rules  or  orders  by  the  carrier 
complained  of;  and 

(4)  The  specific  reliefer  satisfaction 
sought. 

(b)  In  addition  to  the  original  informal 
complaint,  complainants  are  encouraged 
to  file  one  additional  copy  of  that 
complaint  for  each  carrier  named  in  the 
complaint. 

(c)  When  a  complainant  is  disputing 
a  bill,  the  complainant  is  encouraged  to 
file  a  copy  of  the  bill. 

3.  Section  1.717  is  proposed  to  be 
revised  to  read  as  follows: 

§1.717    Procedure. 

The  Commission  will  send  each 
informal  complaint  to  each  carrier 
named  in  the  complaint  for  it  to  satisfy 
or  answer  the  complaint.  The  carrier 
will,  within  such  time  as  may  be 
prescribed,  advise  the  Commission  in 
writing,  with  a  copy  to  the  complainant, 
of  its  satisfaction  of  the  complaint  or  of 
its  refusal  or  inability  to  do  so.  In  all 
cases,  the  Commission  will  contact  the 
complainant  and  the  carrier(s)  regarding 
its  review  and  disposition  of  the  matters 
raised.  If  the  complainant  is  not 
satisfied  by  the  carrier's  response  and 
the  Commission's  disposition,  it  may 
file  a  formal  complaint  in  accordance 
with  §§1.718  and  1.721. 

4.  Section  1.718  is  proposed  to  be 
revised  to  read  as  follows: 

S 1 .71 8    Unsatisfied  infomtal  complaints, 
formal  complaints  retaUng  back  to  the  filing 
dates  of  Informal  complaints. 

When  an  informal  complaint  has  not 
been  satisfied  pursuant  to  §  1.717,  the 
complainant  may  file  a  formal 
complaint  with  this  Commission.  Such 
claim  will  be  deemed  to  relate  back  to 
the  filing  date  of  the  informal 
complaint;  Provided,  that  the  formal 
complaint : 

(a)  Is  filed  within  sixty  (60)  days  after 
the  date  the  Commission's  written 
notification  to  the  complainant  of  the 
Commission's  review  and  disposition  of 
the  informal  complaint  is  mailed; 

(b)  Makes  reference  to  the  date  of  the 
filing  of  the  informal  complaint;  and 

(c)  Is  based  on  the  same  cause  of 
action  as  the  informal  complaint.  The 
complainant  will  be  deemed  to  have 
abandoned  the  unsatisfied  informal 
complaint  if  no  formal  complaint  has 


been  filed  within  the  sixty  (60)  day 
period. 

IFR  Doc  94-25089  Filed  10-11-94;  8:45  am| 
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47  CFR  Part  73 

tMM  Docket  Na  94-1 1 9,  RM-81 04] 

Radio  Broadcasting  Services; 
Hermitage,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  KYOO 
Broadcasting  Company  proposing  the 
allotment  of  Channel  226A  to 
HermilBge,  Missouri,  as  that 
community's  first  local  service.  The 
coordinates  for  Channel  226A  are  37- 
56-00  and  93-10-00.  There  is  a  site 
restriction  13.1  kilometers  (8.1  miles) 
east  of  the  community. 
DATES:  Comments  must  be  filed  on  or 
before  November  28, 1994,  and  reply 
comments  on  or  before  December  13, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  sen-e  the 
petitioner's  counsel,  as  follows:  William 
J.  Pennington,  III,  Post  Office  Box  4203. 
Wihnington,  North  Carolina  28406. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-119  adopted  September  30,  1994, 
and  released  October  6, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
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See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  inronnation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
John  A.  KanMsos, 

Acting  Chief,  Allocations  Branch  Policy  and 
Fules  Division,  Mass  Media  Bureau. 
|FR  Doc.  94-25087  Filed  10-11-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docltet  Na  94-116.  RM-8507] 

Radio  Broadcasting  Services; 
Jefferson  City,  Cumt)er1and  Gap  and 
Elizat)athton,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Eaton 
P.  Govan.  Ill  and  Berton  B.  Cagle,  Jr., 
seeking  the  substitution  of  Channel 
256A  for  Channel  257A  at  Jefferson  City, 
the  reallotment  of  Channel  256A  from 
Jefferson  Gty  to  Cumberland  Gap, 
Tennessee,  and  modification  of  Station 
WUSK-FM's  license  to  specify 
Cumberland  Gap  as  the  station's 
community  of  license.  In  edition, 
petitioners  are  seeking  the  substitution 
of  Chaimel  257C2  for  Channel  257C3  at 
Elizabethon,  Tennessee,  and 
modification  of  Station  WUSJ-FM's 
license  to  specify  operation  on  the 
higher  pxjwered  channel.  See 
Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  November  28,  1994,  and  reply 
comments  on  or  before  December  13, 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Eaton  P.  Govan,  HI,  and 
Berton  B.  Cagle,  Jr.,  P.O.  Box  5188, 
Johnson  City.  Tennessee  37603 
(Petitioners). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-116,  adopted  September  27, 1994, 
and  released  October  5. 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 


d  iring  normal  business  hours  in  the 
P  X:'s  Reference  Center  (Room  239), 
1!  19  M  Street,  NW.  Washington,  D.C 
T  le  complete  text  of  this  decision  may 
al  >o  be  purchased  from  the 
O  (mmission's  copy  contractor,  ITS,  Inc., 
(2  52)  857-3800,  2100  M  Street.  NW, 
Si  lite  140,  Washington,  D.C.  20037. 

Channel  256A  can  be  allocated  to 
O  imberland  Gap  in  compliance  with 
tfa  B  Commission's  minimum  distance 
S€  laration  requirements  with  a  site 
re  itriction  of  13.7  kilometers  (8.5  miles) 
east  to  accommodate  petitioners' 
d(  sired  site.  The  coordinates  for 
C  lannel  256A  at  Cumberland  Gap  are 
3«  -36-56  and  83-31-00.  In  accordance 
w  th  Section  1.420(i)  of  the 
Q  mmission's  Rules,  we  will  not  accept 
cc  mpeting  expressions  of  interest  in  the 
uj  B  of  Channel  256A  at  Cumberland 
G(  p  or  require  the  petitioners  to 
d(  monstrate  the  availability  of  an 
ac  ditional  equivalent  class  channel  for 
u!  B  by  such  parties,  Channel  257C2  can 
b«  allotted  to  Elizabethton  with  the 
C<  mmission's  minimum  distance 
se  laration  requirements  with  a  site 
re  ;triction  of  2.2  kilometers  (1.3  miles) 
w  !st  to  accommodate  petitioners' 
dasired  site.  The  coordinates  for 
CI  annel  257C2  at  Elizabethton  are  36- 
2C  -30  and  82-14-00.  In  accordance 
w  th  Section  1.420(g)  of  the 
Q  mmission's  Rules,  we  will  not  accept 
cc  mpieting  expressions  of  interest  in  use 
of  Channel  257C2  at  Elizabethton  or 
re  juire  the  petitioners  to  demonstrate 
th  i  availability  of  an  additional 
e<  Liivalent  class  channel  for  use  by  such 
pi  rties. 

'revisions  of  the  Regulatory 
Fl  (xibility  Act  of  1980  do  not  apply  to 
th  s  proceeding. 

i^embers  of  the  public  should  note 
th  It  from  the  time  a  Notice  of  Proposed 
Ri  le  Making  is  issued  until  the  matter 
is  10  longer  subject  to  Commission 
CO  nsideration  or  court  review,  all  ex 
pt  rte  contracts  are  prohibited  in 
C(  mmission  proceedings,  such  as  this 
or  e,  which  involve  channel  allotments. 
S«  B  47  CFR  1.1204(b)  for  rules 
go  veming  permissible  ex  parte  contacts. 

"or  information  regarding  filing 
pi  x:edures  for  comments,  see  47  CFR 
1.  H5  and  1.420. 

Li  it  of  Subjects  in  47  CFR  Part  73 

^dio  broadcasting. 
Fe  leral  Communications  Commis<;k}n. 
Jo  in  A.  Karousos, 

A(  ting  Chief.  Allocations  Branch.  Policy  and 

fli  les  Division.  Mass  Media  Bureau. 

(Fl :  Doc  94-24946  Filed  10-11-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  393 

[FHWA  Docltet  No.  MC-94-28] 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Glazing  and  Window 
Construction;  Petition  for  Waiver  To 
Permit  Use  of  Automatic  Veliicle 
Identification  Transponder 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACnON:  Notice  of  petition;  request  for 
public  comment. 

SUMMARY:  The  Commonwealth  of 
Kentucky,  lead  State  for  the 
ADVANTAGE  1-75  Program,  and  Heavy 
Vehicle  Electronic  License  Plate.  Inc. 
(HELP)  have  requested,  and  the  FHWA 
proposes  to  grant,  a  petition  for  a  waivw 
from  the  requirements  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  to  allow  the  use  of  an 
automatic  vehicle  identification  (AVI) 
transponder  to  be  mounted  near  the 
upper  border  at  the  approximate  center 
of  the  windshields  of  commercial  motor 
vehicles.  The  FHWA  proposes  to  grant 
the  waiver  to  allow  the  use  of  the 
transponders  in  a  maximum  of  30,000 
conunercial  motor  vehicles  participating 
in  the  ADVANTAGE  1-75  "beta  tests" 
and  the  HELP  corridor  programs  during 
a  3-year  period,  subject  to  the  proposed 
conditions  described  in  this  notice. 

DATES:  Written  comments  must  be 
received  on  or  before  November  14, 
1994. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MG-     - 
94-28,  Room  4232,  HCC-10,  Office  of 
the  Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Deborah  M.  Freund,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981,  or 
Mr.  Charles  Medalen.  Office  of  the  Chief 
Counsel,  (202)  366-1354.  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
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SUPPl^MENTARV  INFORMATION: 

Background 

Commercial  motor  vehicles  (CMVs) 
are  required  to  stop  at  highway  ports  of 
entry  (POE),  weigh  stations,  and  other 
checkpoints  to  be  weighed  and  to  have 
their  regulatory  credentials  (e.g., 
registration,  operating  permits)  checked 
by  State  officials.  A  CMV  may  be 
stopped  many  times  in  the  course  of  a 
single  trip.  Each  stop  can  add  a 
minimum  of  15  to  20  minutes  to  the 
length  of  a  trip  because  of  the  time 
needed  to  decelerate,  stop,  be  weighed, 
have  paperwork  reviewed,  undergo  a 
safety  inspection,  reenter  the  highway, 
and  accelerate  to  mainline  speed. 

CMVs  that  are  in  compliance  with 
safety  and  size  and  wei^t  regulations 
and  have  their  administrative 
paperwork  in  order  have  an  opportunity 
to  greatly  increase  inspection  efficiency 
and  effectiveness.  Information  on  the 
status  of  a  CMV's  registration,  safety 
inspection,  and  operating  permits,  can 
be  encoded  and  transmitted  to  the  POE 
as  an  electronic  signal  via  an  automatic 
vehicle  identification  (AVI)  transponder 
carried  in  the  CMV,  The  POE's  receiver 
would  decode  the  signal,  and  officials 
would  review  the  CMVs  status  on  the 
spot.  Drivers  whose  CMVs'  safety  status 
or  administrative  records  needed  to  be 
reviewed  would  receive  a  signal  to  enter 
the  POE  or  weigh  station.  Drivers  whose 
CMVs  are  in  compliance  may  receive  a 
signal  to  bypass  the  site.  However,  they 
may  still  be  required  to  enter  for  a  safety 
inspection. 

"The  outcome  would  be  a  more 
selective  review  process  which  would 
enable  POE  officials  to  focus  their 
resources  to  deal  with  vehicles  with 
safety  and  size  and  weight  infractions  or 
vehicles  that  are  not  in  compliance  with 
other  administrative  requirements.  Use 
of  AVI  transponders  would  also  provide 
economic  benefits  by  saving  motor 
carriers  time,  improving  the  efficiency 
and  effectiveness  of  enforcement, 
reducing  paperwork,  and  increasing 
uniformity  of  enforcement. 
Environmental  benefits  would  be  gained 
from  fuel  savings  and  reduced  CMV 
emissions. 

The  goals  of  the  ADVANTAGE  1-75 
and  the  HELP  programs  are  to  reduce 
congestion,  increase  efficiency,  and 
enhance  the  safety  of  users  of  major 
highway  corridors  through  the 
application  of  a  network  of  advanced 
highway,  vehicle,  and  communications 
technologies.  Both  programs  are  multi- 
State  partnerships  of  public  and  private 
sector  interests.  ADVANTAGE  1-75, 
currently  in  progress,  and  HELP/ 
CRESCENT,  completed  in  late  1993, 
were  two  of  the  first  in  a  planned  series 


of  operational  tests  within  the 
Commercial  Vehicle  Operations  (CVO) 
element  of  the  Intelligent  Transportation 
System  (ITS)  Program  (formerly  known 
as  the  Intelligent  Vehicle-Highway 
Systems  (IVHS)  program).  HELP  builds 
on  the  foundation  of  the  multistate, 
multinational  CRESCENT  research  effort 
to  design  and  test  a  heavy  vehicle 
monitoring  system  that  integrates 
automatic  vehicle  identification, 
classification,  and  weigh-in-motion. 

The  ADVANTAGE  1-75  and  HELP 
programs  will  allow  CMVs  which  are 
equipped  with  transponders,  and  which 
are  in  compliance  with  safety  and 
administrative  requirements,  to  travel 
any  segment  of  their  respective 
instrumented  highways  at  mainline 
speeds  with  minimal  stopping  at 
weight/inspection  checkpoints.  For 
ADVANTAGE  1-75,  electronic  clearance 
decisions  at  points  along  the  corridor 
will  be  based  on  the  information 
obtained  at  the  point  on  the  corridor 
where  the  vehicle  first  enters,  as  well  as 
on  computerized  checking  of  operating 
credentials  and  safety  records  in  each 
State.  For  HELP,  the  electronic 
clearance  decisions  will  be  based  on 
data  collected  fitim  weigh-in-motion 
devices  embedded  in  the  mainline 
highway  pavement  or  on  bypass  ramps. 
as  well  as  on  computerized  checking  of 
operating  credentials  and  safety  records. 

ADVANTAGE  1-75  covers  the  entire 
length  of  1-75  and  Canadian  Highway 
401  (Ontario).  The  HELP/CRESCENT 
demonstration  operated  along  the  1-5 
and  I-IO  corridors  in  several  western 
States  from  Washington  to  Texas.  Under 
HELP,  the  former  CRESCENT  highway 
corridors  are  being  expanded  to  include 
segments  in  Utah  and  Colorado. 

AVI  Device 

The  AVI  device  proposed  for  use  in 
both  programs  is  an  electronic 
transponder  designed  to  send  and 
receive  signals  bom  a  CMV  to  POEs  and 
safety  inspection  sites.  The  signals 
contain  information  such  as  the  identity 
of  the  motor  carrier,  the  gross  weight  of 
the  vehicle,  and  the  status  of  the 
vehicle's  registration  and  fuel  tax 
payments.  The  transponder  only 
transmits  when  it  is  in  the  immediate 
vicinity  of  a  licensed  transmitter  and  is 
directed  to  do  so  by  that  licensed 
transmitter  under  the  provisions  of  47 
CFR  90.239. 

When  an  inspection  official  decides 
whether  the  vehicle  should  enter  or 
bypass  the  POE,  a  signal  is  transmitted 
from  the  official's  workstation  to  the 
CMV.  This  is  displayed  to  the  CMV 
driver  in  the  form  of  a  clearly  visible 
signal  bom  red  and  green  lamps  on  the 
transponder's  face.  The  transponder  also 


provides  an  audible  signal  to  the  driver. 
The  transponder  measures  3.3  inches 
(84  mm)  high  by  4.4  inches  (112  mm) 
wide  by  1.5  inches  (38  mm)  deep. 

In  order  to  function  effectively,  the 
transponder  must  be  able  properly  to 
transmit  and  receive  signals  bom  the 
POE.  The  physical  location  of  the 
transponder  is  a  critical  factor  in  its 
operation  because  CMVs  are  equipped 
with  many  other  devices  that  transmit 
and  receive  electronic  signals  of  varying 
strengths  and  frequencies,  such  as 
electronic  engine  monitors  and  citizens- 
band  radios  which  could  affect  the 
transponder's  transmissions.  In  addition 
to  these  internally-generated  signals, 
there  is  also  a  possibiUty  of  external 
interference  fix>m  electrical  power 
transmission  lines  running  along 
highway  rights-of-way.  Furthermore,  the 
device  must  be  placed  to  allow  drivers 
to  read  the  enter/bypass  indication 
displayed  on  the  transponder  so  they 
can  respond  appropriately. 

Documentation  of  Device 

The  AVI  transponder  is  clearly 
labelled  in  its  lower  right-hand 
quadrant,  on  the  side  facing  the  driver, 
with  the  name  of  the  respective  issuing 
program  ("ADVANTAGE  1-75  Driver 
Communications  Module"  and  "PRE- 
PASS,  a  transportation  solution  from 
HELP,  Inc.").  Two  indicators,  a  red 
octagonal  mark  labeled  "STOP"  and  a 
green  upward-pointing  arrow  labeled 
"GO,"  also  appear  on  that  side.  A  nine- 
pin  RS-232  connector,  not  used  for 
either  the  ADVANTAGE  1-75  or  the 
HELP  application,  is  on  the  bottom  of 
the  transponder.  The  device  is  thus 
readily  identifiable  as  a  transponder 
issued  by  one  of  the  two  programs,  and 
no  additional  documentation  need  be 
carried  on  the  participating  CMVs.  The 
transponder's  unique  configuration  and 
marking  distinguish  it  from  other 
electronic  devices,  such  as  radar 
detectors. 

Automotive  Engineering  Guidelines: 
Driver's  Field  of  View 

The  Society  of  Automotive  Engineers 
(SAE)  Recommended  Practices  are  the 
standard  automotive  design  guidelines 
originally  developed  for  use  by 
automotive  manufacturers  and  their 
suppliers.  They  provide  a  common 
language  for  vehicle  and  component 
design  and  the  accommodation  of 
drivers.  While  the  use  of  the  SAE 
Recommended  Practices  is  volimtary, 
many,  if  not  most,  of  them  are  adopted 
by  automotive  manufacturers.' 


•  Tb«  SAE  Technical  Board  for  Rule*  aitd 
Regulations  state*  -This  report  ia  published  by 
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A  foundation  reference  for  defining 
the  eigonomic  basis  for  cab  design  is 
"Motor  Vehicle  Driver's  Eye  Range," 
SAE  Recommmided  Practice  (RP)  J941, 
which  establishes  two-dimensional 
"Eyellipses"  representing  the  90th, 
95th,  and  99th  percentile  distributions 
of  driver  eye  locations  for  use  in  the 
design  of  the  passenger  cars,  trucks, 
buses,  and  multipurpose  passenger 
vehicles.  This  RP  was  initially  approved 
in  October  1965,  and  completely  revised 
in  October  1985.  It  has  been  recognized 
as  an  American  National  Standard  by 
the  American  National  Standards 
Institute  (ANSI).  A  method  for 
describing  and  measuring  the  driver's 
direct  and  indirect  field  of  view, 
presented  in  SAE  RP  JlOSOa,  references 
RP  J941. 

Uniform  test  procedures  for  minimum 
performance  of  windshield  wiper 
systems  for  trucks,  buses,  and 
multipurpose  vehicles  are  established  in 
SAE  RP  J198.  This  RP  also  references  RP 
J941  for  a  statistical  representation  of 
the  driver's  eye  location,  except  for 
head-turn  considerations.  The  RP  states 
that  the  specific  area$  on  the  windshield 
glazing  surface  "were  developed  as 
being  compatible  with  viewing 
requirements  necessary  to  operate  the 
types  of  vehicles  listed  in  Table  1  (of  the 
RPl".  The  classification  lists  seven 
different  types  of  vehicles,  and  the 
corresponding  areas  described  by  the 
intersections  of  planes  defined  by  angles 
above,  below,  left,  and  right  of  the 
horizontal  axis  of  the  Eyelhpse.  The  RP 
defines  3  areas:  a  central  zone.  Area  C. 
an  intermediate  zone,  Area  B,  and  an 
outer  zone,  Area  A;  all  are  delimited  by 
the  angles  listed  in  Table  1. 

The  "angle  up"  for  the  outer  zone  of 
the  windshield,  Area  A,  ranges  from  10 
degrees  for  a  cab-behind-engine 
configuration  with  the  ground-to-H- 
point  2  dimension  of  between  0  and  40 
inches  (0  to  1016  mm)  to  5  degrees  for 
a  configuration  with  a  ground-to-hinge- 
point  dimension  of  50  inches  (1270  mm) 
or  greater.  Angles-up  for  Area  A  in  other 
trucks,  buses,  and  multipurpose 
vehicles  listed  ranges  from  6  to  8 
degrees.  Angles-up  for  Areas  B  and  C 
range  from  1  to  5  degrees. 

The  upper,  lower,  extreme  left,  and 
extreme  right  borders  of  the  windshield 
are  outside  areas  A,  B,  and  C.  The 
minimum  percentage  of  required  wiped 


SAE  to  advance  the  state  of  technical  and 
engineering  sciences.  The  usiB  of  this  report  U  - 
entirely  voluntary,  and  its  suitability  for  any 
particular  use.  including  any  patent  infringement 
arising  there&om.  is  the  sole  responsibility  of  the 
user." 

•  H-point  means  hinge  point:  hip  hinge  point  on 
an  anthttiponiorphic  manikia  measured  with  the 
seat  in  ihe  rearmost  position. 


an  a  described  in  the  RP  decreases  from 
thi  I  central  to  the  outer  zones.  If 
installed  as  proposed,  that  is,  within  the 
upjper  windshield  border,  the 
ti^sponder  should  be  located  well 
outside  Areas  A,  B,  and  C. 

yhe  proposed  transponder  location 
would  be  near  the  top  center  of  a  one- 
piece  windshield  or  on  the  passenger 
si(  e  of  a  multipiece  windshield.  This 
w(  uld.place  it  well  outside  the  area 
svi  ept  by  wipers  pivoting  bom  below 
thi  I  windshield. 

:  >AE  RP  J382.  Windshield  Defrosting 
Sy  stems  Performance  Guidelines — 
Tr  icks.  Buses,  and  Multi-Purpose 
Voiicles,  provides  a  defrosting  system 
performance  guideline.  Among  other 
things,  it  notes  that  the  windshield  area 
to  >e  defrosted  "was  developed  to  be 
CO  npatible  with  vision  requirements 
ne  :essary  to  operate  trucks,  buses,  and 
milti  passenger  vehicles."  This 
windshield  area  is  based  on  SAE  RP 
J941.  March  1981  (Eyellipse),  and  SAE 
)826,  April  1980  (Devices  for  Use  in 
fining  and  Measuring  Vehicle  Seating 
Adcommodation).  In  a  fashion  similar  to 
RP  198.  this  RP  defines  two  areas:  a 
central  zone.  Area  C,  and  a  surrounding 
zone.  Area  A.  Angles  up,  down,  left,  and 
riffit  are  also  defined,  as  in  RP  198.  The 
jr,  lower,  extreme  left,  and  extreme 
It  borders  of  the  windshield  are 
tside  both  of  these  areas.  If  installed 
)roposed,  that  is,  within  the  upper 
idshield  border,  the  transponder 
shpuld  be  located  well  outside  Areas  A 
and  C,  as  defined  in  this  RP. 

Ni  tidnal  Highway  Traffic  Safety 
Ai  ministration  Standards 

'  'wo  Federal  Motor  Vehicle  Safety 
Sti  indards  (FMVSSs)  incorporate  SAE 
Re  commended  Practices  similar  to  those 
dii  cussed  earlier  in  this  notice.  FMVSS 
IG  ),  Windshield  defrosting  and 
de  egging  systems,  references  SAE  RP 
J9(  12,  Passenger  Car  Windshield 
D«  frosting  Systems.  FMVSS  104, 
W  ndshield  wiping  and  washing 
sy  Items,  references  SAE  RP  J903a, 
Pa  jsenger  Car  Windshield  Wiper 
Sylstems.  Both  of  the  FMVSSs  apply  to 
pa  ssenger  cars,  multipurpose  passenger 
ve  licles,  trucks,  and  buses.  (While  the 
F>  IVSSs  themselves  have  this  broad 
ra  ige  of  applicability,  they  do  not 
re  erence  the  truck  and  bus  versions  of 
th  !  SAE  RPs.) 

Rt  search  on  Driver's  Field  of  View 

■"our  recent  research  papers  discuss 
thi  I  issue  of  a  driver's  useful  field  of 
vi(  w  (FOV).  The  first.  "A  Study  of 
Di  iver's  Forward  Fields  of  Direct  View 
foi  Large  Trucks,"  (N.  Nagaike  and  Y. 
HQshino.  fSAE  Review,  January  1989. 
pages  74-76).  reviewed  factors 


governing  the  visible  area  directly  ahead 
of  large  trucks.  The  research  determined 
necessary  visibiUty  areas,  depicted  by 
vertical  and  lateral  angles  in  a  driver's 
forward  field  of  view.  Factors  for 
determining  these  areas  included 
locations  tDf  traffic  lights  and  directional 
signs,  the  driver's  ability  to  recognize 
stationary  and  moving  objects,  and  the 
braking  deceleration  of  large  trudcs. 
Data  were  collected  fitjm  traffic  accident 
records  in  Japan  and  from  direct 
observation.  While  the  visible  area  for 
traffic  signals  and  road  signs  was 
recorded  at  angles  above  the  driver's  eye 
level,  stationary  objects,  moving  objects 
in  the  vicinity  of  intersections,  and 
oncoming  vehicles  and  vehicles  in  front 
of  the  CMV  were  shown  to  be  located  in 
visible  areas  below  the  driver's  eye 
level. 

A  second  paper,  "Research  on 
Forward  Field  of  View  of  Trucks,"  (Y. 
Siosaka  and  N.  Nagaike,  14th  Annual 
Technical  Conference  on  Enhanced 
Safety  of  Vehicles,  Munich,  Germany. 
May  1994),  presented  a  study 
undertaken  to  determine  the  minimum 
forward  field  of  view  required  for, 
driving  in  a  straight  line,  in  order  more 
clearly  to  define  the  area  swept  by 
windshield  wipers.  Data  on  braking 
distance  and  merging  behavior 
(specifically,  gap  acceptance)  were 
collected  from  drivers  driving  on 
Japanese  rural  roads,  urban  streets,  and 
expressways.  The  results  indicated  a 
"driveable  field  of  view"  extending 
from  5  degrees  above  horizontal  to  5 
degrees  below  horizontal,  referenced  to 
the  driver's  eye  point  centerline. 

Design  conflicts  between  the  need  for 
driver  visual  perspective  and 
windshield  optical  distortion  were 
examined  by  Makiguchi,  et  al.  ("A 
Human  Factors  Analysis  of  Optical 
Distortion  for  Automotive 
Windshields."  SAE  Paper  940390. 
1994).  Field  data  were  gathered  during 
straight-line  driving.  Based  on  drivers' 
fixation  frequency  and  the  type  of 
objects  observed,  the  windshield  was 
divided  into  four  zones.  The  Gl  zone, 
with  the  highest  fixation  frequency, 
extended  ±17  degrees  laterally  and  ±  8 
degrees  vertically  from  the  driver's  line 
of  sight.  It  included  crucial  driving 
information,  such  as  pedestrians,  road 
signs  and  signals,  and  oncoming  and 
nearby  vehicles.  The  fixation  frequency 
was  reported  as  exceeding  95  percent. 
The  G3  and  G4  zones,  with  the  lowest 
fixation  frequencies,  were  noted  at 
approximately  100  to  200  mm  from  the 
edge  of  the  windshield's  visible  area. 
Drivers  observe  pedestrians  and 
buildings  in  the  zone  below  8  degrees 
horizontal;  in  the  zone  above  8  degrees 
horizontal,  they  see  the  sky.  A  zone  of 
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middle  fixation  frequency.  G2.  was 
defined  as  the  area  outside  the  Gl.  G3. 
and  G4  zones. 

Finally,  the  Insurance  Institute  for 
Highway  Safety  published  a  report  on 
accidents  in  four  urban  areas  arising  in 
part  fit)m  visibility  problems  in  heavy 
trucks  ("A  Study  of  Fatal  Crashes 
Involving  Pedestrians  and  Trucks  in 
Four  Cities."  December  1992).  It  noted. 
"Cfcstruction  of  truck  driver  visibility, 
caused  by  the  design  of  truck/tractor 
cabs,  appears  to  be  a  major  contributing 
factor  in  crashes  at  intersections." 
However,  the  discussion  of  accident 
data  did  not  differentiate  between 
conventional — cab  behind  engine — and 
cab-over-engine  tractor  involvement. 
The  report  did  not  mention  decals  or 
other  items  in  CMV  windshields  as  a 
potential  concern. 

After  reviewing  the  reports  on  these 
studies,  the  FHWA  believes  that  the 
location  of  a  transponder  device  near 
the  upper  margin  of  a  CMV's 
windshield  is  unlikely  to  have  any 
eflect  on  a  driver's  ability  to  observe 
nearby  objects,  such  as  pedestrians. 

Relationship  to  Sunvisors,  Sunshades, 
and  Rear-View  Mirrors 

Interior  sunvisors  are  standard 
equipment  in  virtually  every  vehicle  on 
the  road  today.  Exterior  sunshades  are 
available  as  optional  accessories  Irom 
several-truck  manufactuTCTs.  Sunvisors 
are  not  regulated  by  an  FMVSS  or  an 
FMCSR,  nor  is  there  an  SAE 
Recommended  Practice  concerning  their 
design.  Sunvisors  are  not  believed  to 
have  a  detrimental  effect  on  a  driver's 
safety-related  vision.  On  the  contrary, 
blocking  the  sun's  glare  offers  a  clear 
safety  benefit,  and  the  loss  of  a  small 
visible  area  of  the  windshield,  well 
outside  the  range  of  the  driver's  field  of 
view,  is  considered  an  acceptable 
tradeoff. 

Data  obtained  on  33  models  of  new 
Class  8  tractor  cabs,  representing  all 
seven  of  the  major  manufactiu^rs 
serving  the  U.S.  market,  indicate  that 
sunvisors  vary  from  5.25  to  7.5  inches 
in  height  and  19.75  to  34  inches  in 
length. 

The  agency  notes  that  the  AVI 
transponder  proposed  to  be  used  in 
ADVANTAGE  1-75  and  HELP  is  roughly 
2  inches  smaller  than  the  smallest 
sunvisor  (which  was  only  found  on  one 
cab  model).  The  agency  therefore 
believes  that  a  transponder  mounted 
within  the  region  of  the  windshield  that 
the  sunvisor  would  cover  would  be 
extremely  unlikely  to  have  an  adverse 
effiect  on  safety.  The  audible  indicator 
that  accompanies  the  visible  signal  for 
the  driver  to  enter  or  to  bypass  a  POE 
would  provide  the  necessary 


information  in  the  event  that  a  sunvisor 
were  to  block  the  driver's  view  of  the 
transponder. 

For  windshields  equipped  with 
exterior  sunshades,  the  transponder  is 
likely  to  fiall  at  or  above  the  portion  of 
the  underside  of  the  sunshade  visible 
from  the  cab  interior.  Furthermore, 
while  exterior  simshades  may  limit  the 
uppermost  range  of  the  driver's 
available  field  of  view,  that  area  is  also 
well  out  of  the  useful  field  of  view  as 
reported  by  the  research  cited  above. 

The  agency  also  notes  that  die  AVI 
transponder  would  be  located  in 
approximately  the  same  relative 
position  in  the  windshield  of  a  CMV  as 
that  of  a  rear-view  mirror  in  a  passenger 
car.  The  agency  believes  that  the 
transponder  would  have  no  more 
impact  on  safety  than  the  presence  of 
such  a  mirror  and  its  mounting. 

History:  Rale  on  Vision-Redudnc 
Matter  ^ 

Section  393.60(c)  of  the  FMCSRs 
requires  that  no  motor  vehicle  be 
operated  with  any  label,  sticker, 
decalcomania.  or  other  vision-reducing 
matter  covering  any  portion  of  its 
windshield  or  windows  at  either  side  of 
the  driver's  compartment,  except  that 
stickers  required  by  law  may  be  affixed 
to  the  bottom  of  the  windshield, 
provided  that  no  portion  of  any  label, 
sticker,  docalcomanid.  or  other  vision- 
reducing  matter  may  extend  upward 
more  than  4.5  inches  from  the  bottom  of 
the  windshield. 

A  regulation  dealing  with  Glazing  and 
Window  Construction,  issued  by  order 
of  the  Interstate  Commerce  Commission 
(ICC)  in  1952  (54  Motor  Carrier  Cases 
337.  7  FR  4422.  May  15. 1952],  required 
that  glazing  in  specified  openings 
conform  to  the  requirements  contained 
in  the  "Amr  r^ran  Standard  Safety  Code 
for  Safety  Glazing  Materials  for  Glazing 
Motor  Vehicles  Operating  on  Land 
Highways.  Z26.1 1950"  of  the  American 
Standards  Association,  now  called  the 
American  National  Standards  Institute 
(ANSI).  (The  Table  of  Glazing 
Requirements,  contained  in 
§  393.60(a)(2)  of  the  FMCSRs,  requires 
CM\'s  manufactured  on  and  after 
January  1, 1981.  to  comply  with  Z26.1- 
1966  as  supplemented  by  Z26.1a-1969.) 

In  December  1958  (23  FR  9608. 
December  11, 1958),  the  ICC  proposed 
to  amend  this  rule,  then  codified  at  49 
CFR  §  193.60.  by  adding  paragrapns 
covering  windshield  condition 
(§  193.60(b))  and  use  of  vision-reducing 
matter  (§  193.60(c)).  The  latter 
paragraph  prohibited  the  use  of  vision- 
reducing  matter  covering  any  portion  of 
a  motor  vehicle's  windshield  or 
windows  at  either  side  of  the  driver's 


compartment,  "except  1  vehicle- 
inspection  sticker  issued  by  a  State  or 
municipal  authority,  which  shall  be  no 
larger  than  3  inches  by  5  inches  and 
shall  be  located  in  the  lower  right-hand 
comer  of  the  windshield."  The  ICC 
invited  comment,  but  did  not  publish  a 
rep>ort  on  this  proposal. 

On  December  3. 1959  (24  FR  9674). 
the  ICC  adopted  a  final  rule  amending 
§  193.60(c)  to  remove  the  maximum 
dimension  requirement  for  the  sticker 
while  setting  a  limit  of  one  sticker 
indicating  compliance  with  official 
mechanical  inspection  requirements  of 
the  State  in  which  the  title  or  certificate 
of  ownership  is  registered.  The 
permissible  location  was  changed  to  "a 
lower  comer  of  the  windshield." 

The  language  of  §  193.60(c)  was 
amended  again  on  April  19.  1961  (26  FR 
3309).  based  on  petitions  for 
reconsideration  from  the  Virginia  State 
Police,  the  New  York  State  Public 
Service  Commission,  and  the  American 
Association  of  Motor  Vehicle 
Administrators.  The  resulting 
amendment  relaxed  the  rule  to  permit 
more  than  one  label,  sticker,  or 
decalcomania  to  be  displayed,  and 
added  the  requirement  that  no  portion    • 
of  any  label,  sticker,  decalcomania,  or 
other  vision-reducing  matter  may 
extend  upward  more  than  4.5  inches 
from  the  bottom  of  such  windshield. 
While  the  ICC  did  not  provide  an 
explanation  for  the  selection  of  a  4.5 
inch  dimension,  most  inspection  decals 
range  from  3.5  to  4  inches  in  size,  and 
the  dimension  was  apparently  chosen  to 
allow  for  variations  in  the  application  of 
stickers  and  decalcomania.  (The  waTer- 
activated  adhesives  used  for 
decalcomania  prior  to  the  availability  of 
self-slick  adhesives  in  the  early  1960's 
tended  to  make  them  somewhat  difficult 
toposition.) 

The  requirements  of  §  393.60, 
particularly  the  4.5  inch  limit  specified 
§  393.60(c),  are  independent  of  the 
physical  dimensions  of  windshields. 
CM\'  design  has  made  significant  strides 
since  the  time  the  regulation  was 
promulgated,  in  part  because  of  research 
leading  to  a  better  understanding  of 
driver  anthropometry  and  ergonomics. 
Improved  positioning  of  driving 
controls,  availability  of  more  effective 
mirrors,  enhanced  adjustability  of  seats, 
and  larger  CMV  unndshields  are  just  a 
few  of  the  design  advances  made  since 
the  1950's  and  1960's.  However,  the 
requirements  of  §  393.60(c)  have  not 
kept  pace. 

Advantage  1-75  Alpha  Test 

To  evaluate  the  performance  and 
usability  of  the  transponders,  it  was 
necessary  to  assess  various  locations  for 
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mounting  the  devices  during  an  initial 
on-the-road  "alpha  test."  Plans  called 
for  the  transponders  to  be  mounted  near 
the  upper  and  lower  borders  of  the 
windshields  of  CMV  cabs. 
Approximately  200  vehicles, 
representing  six  motor  carriers'  fleets, 
were  to  be  eqtiipped  with  electronic 
transponders  to  transmit  and  receive 
information  from  CMV  weigh  stations 
and  ports  of  entry. 

Although  placmg  the  transponders  in 
the  windshield  was  considered  the  best 
solution  from  an  engineering 
standpoint,  some  of  the  locations  would 
have  conflicted  with  §  393.60(c).  The 
proposed  lower-border  transponder 
location  would  have  been  just  within 
the  border  area  permitted  under  this 
section.  However,  the  upper-border 
location  would  have  been  in  violation. 

On  October  11, 1993,  Don  C.  Kelly, 
Secretary  of  Transportation  for  the 
G>nunonwealth  of  Kentucky  and 
Chairman  of  the  ADVANTAGE  1-75 
Policy  Committee,  wrote  to  the  FHWA, 
requesting  a  waiver  of  §  393.60(c)  for  the 
purpose  of  conducting  the  alpha  test  of 
these  AVI  transponders. 

On  November  15, 1993,  the  FHWA 
responded  that  the  agency  would  not 
apply,  or  require  the  States  to  apply, 
§  393.60(c)  to  vehicles,  drivers  and 
motor  carriers  participating  in  the  alpha 
test  from  November  15, 1993,  to  January 
21, 1994,  or  whenever  the  test  ended, 
whichever  was  earlier.  (The  alpha  test 
was  originally  scheduled  to  nm  during 
this  period.  Because  of  poor  weather 
and  a  number  of  engineering  changes  to 
the  transponder  and  the  roadside 
communications  devices,  the  start  of  the 
test  was  delayed  until  March  7, 1994, 
and  the  agency's  enforcement 
moratorium  was  extended,  first  until 
August  31, 1994,  and  eventually  to 
March  31. 1995. 

to  gT-a.'  'ing  temporary  relief  from  the 
requirements  of  §  393.60(c),  the  FHWA 
expressly  recognized  the  need  for  good 
visibility,  but  acknowledged  that  the 
alpha  test  was  a  short-duration  trial 
involving  a  small  number  of  trucks.  The 
FHWA  also  noted  that  participating 
motor  carriers  were  volimteers  that 
agreed  to  provide  their  drivers  with 
thorough  orientation  and  training  on  the 
use  of  the  AVI  devices,  that  the  drivers 
had  participated  in  focus  groups  in 
preparation  for  these  tests,  and  that  they 
were  made  particularly  aware  of  the 
need  for  objective  evaluations  of  any 
problems,  mcluding  reduced  visibility, 
caused  by  the  placement  of  the 
transponders.  Because  there  would  have 
been  no  way  to  conduct  a  real-world 
evaluation  of  AVI  technology  without 
operating  in  conflict  with  §  393.60(c), 
the  FHWA  decided  not  to  require  the 


Federal  Register  /  Vol.  59.  No.  196  /  Wednesday,  October  12.  1994  /  Proposed  Rules 


51545 


nforcement  of  that  provision  for  the 
irief  period  needed  to  gather  data  in 
•reparation  for  the  exhaustive  beta 
thase  of  the  test. 
As  a  condition  of  this  temporary  relief 
rom  enforcement  of  the  provisions  of 
393.60(c).  the  FHWA  required  that  the 
iVl  transponder  be  mounted  outside 

!ie  area  swept  by  the  vehicle's 
rindshield  wipers,  or  outside  the 
river's  sight  lines  to  the  road  and 
lighway  signs  or  signals.  The  following 

<  onditions  also  had  to  be  met:  (1)  a  copy 
( if  the  letter  granting  the  temporary 

1  elief  was  to  be  carried  in  each  motor 
1  ehicle  used  in  the  AVI  alpha  test 
irogram;  and  (2)  a  letter  from  the 
k)mmonwealth  of  Kentucky,  on  ofRcial 
atterhead.  clearly  identifying  any 
ehicle  involved  in  the  AVI  alpha  test 
rogram,  was  to  be  carried  in  that 
ehicle.  If  any  of  the  participating 
^  ehicles  were  stopped  for  non- 
( ompliance  with  §  393.60(c)  during  the 
test  period,  the  driver  was  to  present  a 
copy  of  both  letters  to  the  enforcement 
<|fflcial  involved. 

J  Although  the  test  was  run  on  an 
nstrumented  segment  of  1-75  in  - 
Kentucky,  the  FHWA  noted  that  the 
Darticipating  vehicles  would  also 
(  perate  elsewhere.  Since  the 
t  ransponders  could  be  damaged  by 
1  jpeatedly  removmg  and  re-installing 
t  lem,  participants  in  the  alpha  test  were 
( llowed  to  leave  the  transponders  on  the 
1  .rindshields,  no  matter  where  the 
1  ehicles  traveled. 
The  alpha  test  is  anticipated  to  be 

<  ompleted  on  October  20, 1994. 

i  lDVANTAGE  1-75  has  informed  us  that 
I  o  drivers  reported  any  difficulties  with 
t  leir  vision  being  obscured  as  a  result 
(  f  the  placement  of  the  transponder. 

i  ADVANTAGE  1-75  Beta  Test  and  HELP 
rrogram 

JBoth  the  ADVANTAGE  1-75  and  the 
1  [ELP  programs  are  ciurently  planning 
t  J  expand  the  geographic  coverage  and 
s  cope  of  their  initial  activities.  The 
i  JDVANTAGE 1-75  beta  test  is  expected 
1 3  involve  up  to  5000  CMVs  in  the  1-75 

<  nd  Canadian  Highway  401  corridor. 
'  he  purpose  of  the  beta  test  is  to 

( valuate  the  actual  operation  of  the 
t  'ansponders  and  to  assess  their 
I  otential  to  be  used  as  a  part  of 
t  veryday  motor  carrier  operations  on  a 
I  ationwide  basis.  HELP  will  deploy  an 
I  rs  information  network  for  CMVs  in 
t  le  original  HELP/CRESCENT  States,  as 
\  'ell  as  in  several  additional  ones.  HELP 
i  I  planning  to  equip  at  least  25.000 
( MVs  in  its  fee-for-service  system  by 
t  le  end  of  1995,  and  at  least  twice  that 
I  lany  a  year  later. 

Motor  carriers  participating  in  the 
I  rograms  have  to  meet  stringent 


prequalification  criteria  set  by 
ADVANTAGE  1-75  and  HELP.  For 
ADVANTAGE  1-75,  these  criteria 
include:  (1)  A  Satisfactory  safety  rating 
from  the  FHWA  Office  of  Motor 
Carriers;  (2)  an  acceptable  record  in  all 
States  and/or  Canadian  Provinces  in 
which  the  carrier  intends  to  operate 
(including  registration  and  taxes,  safety 
performance,  and  other  compliance 
items  consistent  with  existing  statutes); 
(3)  agreement  to  abide  by  the  FMCSRs 
or  the  Canadian  equivalent;  (4) 
agreement  to  participate  in  the  project 
evaluation  process;  and  (5)  the  carriers' 
self-certification  that  their  enrolled 
trucks  will  meet  an  inspection  protocol, 
at  least  quarterly,  equivalent  to  the 
requirements  of  a  Commercial  Vehicle 
Safety  Alliance  Level  1  inspection.  The 
beta  test  is  scheduled  to  commence  in 
March  1995  and  to  continue  for  two 
years. 

Criteria  for  participation  in  the  HELP 
program  differ  slightiy.  However,  all 
States  will  require  motor  carriers  to 
have  a  Satisfactory  safety  rating  from  the 
FHWA  Office  of  Motor  Carriers  and  be 
in  compliance  with  administrative 
requirements  (such  as  fuel  tax  and 
registration),  tospectors  in  the  HELP 
States  can  require  that  as  many  as  5 
percent  of  all  electronically  cleared 
CMVs  enter  inspection  stations  to  verify 
their  safety  and  administrative  status. 
The  officer  at  the  inspection  station  can 
also  override  any  bypass  on  a  vehicle- 
by-vehicle  basis. 

The  FHWA  received  formal  requests 
for  a  waiver  of  the  requirements  of 
§  393.60(c)  from  the  Commonwealth  of 
Kentucky  on  September  19, 1994,  and 
from  HELP  on  August  31, 1994. 

Discussion  of  Proposal 

The  FHWA  believes  that  both  motor 
carriers  and  the  travelling  public  may 
derive  substantial  operational  and  safety 
benefits  from  the  use  of  ITS/CVO 
technologies.  The  Congress  has  made 
the  ITS  program  the  centerpiece  of  a 
concerted  effort  to  apply  advanced 
technology  to  America's  highway 
transportation  system.  The 
ADVANTAGE  1-75  and  HELP  programs 
are  the  first  in  a  series  of  field  trials  of 
AVI  devices  for  commercial  motor 
vehicles,  to  the  relatively  short  term, 
this  technology  could  improve  the 
productivity  of  both  the  trucking 
industry  and  State  enforcement 
personnel  by  reductog  the  need  for 
repeated  vehicle  inspections.  It  would 
also  reduce  fuel  consumption  and  air 
pollution,  and  may  improve  highway 
safety  by  reducing  congestion, 
particularly  around  inspection  stations. 
It  would  also  enable  POE  officials  to 
target  their  resources  to  deal  with 


vehicles  more  likely  to  be  operating  in 
noncompliance  with  safiety  and 
administrative  regulations. 

While  members  of  the  ADVANTAGE 
1-75  Policy  Committee  have  informally 
expressed  interest  in  petitioning  the 
FHWA  to  change  the  requirements  of 
§  393.60(c),  it  is  the  agency's  belief  that 
this  section  should  be  subject  to  a  more 
detailed  review  than  is  possible  in  the 
short  time  remaining  before  the 
ADVANTAGE  1-75  beta  test  and  the 
HELP  program  commence.  The  FHWA 
is  therefore  proposing  to  provide  a 
waiver  from  the  requirements  of 
§  393.60(c)  to  the  vehicles  participating 
in  the  beta  phase  of  the  ADVANTAGE 
1-75  project.  Because  the  HELP  program 
proposes  to  use  the  same  transponders 
as  ADVANTAGE  1-75,  the  FHWA  also 
profMjses  to  provide  a  waiver  to  those 
participating  vehicles. 

The  FHWA  notes  that  no  safety 
concerns  or  complaints  have  been 
reported  by  alpha  test  participants,  nor 
by  any  other  parties. 

The  petition  for  a  waiver  is  being 
considered  under  section  206(0  of  the 
Motor  Carrier  Safety  Act  of  1984  (49 
U.S.C.  31136(e).  formeriy  49  U.S.C.  app. 
2505(0)  which  authorizes  waivers  of 
any  regulation  issued  under  the 
authority  of  that  Act  upon  a 
determination  that  the  waiver  is 
consistent  with  the  public  interest  and 
the  safe  operation  of  conunercial  motor 
vehicles. 

Conditions  of  the  Waiver 

/.  Location  of  the  Transponder 

As  a  condition  of  the  waiver,  the 
FHWA  proposes  that  the  transponder  be 
mounted  at  or  near  the  top  center  of  the 
windshield,  outside  the  area  swept  by 
the  CMVs  windshield  wipers,  or,  at  a 
minimum,  outside  the  driver's  sight 
lines  to  the  road  and  highway  signs  or 
signals.  The  FHWA  believes  that  this 
location  would  have  no  discemable 
effect  on  a  driver's  abiUty  to  operate  the 
vehicle  safely.  The  AVI  device  would  be 
placed  in  a  position  that  would  be 
within  the  portion  of  the  windshield 
covered  by  a  sunvisor.  It  is  also  in 
approximately  the  same  relative 
position  m  the  windshield  of  a  CMV  as 
that  of  a  rear-view  mirror  in  a  passenger 
car.  There  is  no  evidence  that  sunvisors 
or  rear-view  mirrors  pose  a  threat  to 
safety  by  obstructing  a  driver's  vision, 
and  thus,  we  have  no  reason  to  believe 
that  a  transponder  of  the  type  and 


dimensions  to  be  used  in  the  test  would 
have  a  negative  effect  on  safety. 

n.  Compliance  With  Wiring 
Requirements  of  the  FMCSRs 

The  installation  of  the  transponder 
would  be  required  to  comply  with 
§  393.27,  Wiring  specifications,  and 
§  393.33,  Wiring  [and]  installation. 

111.  Duration  of  Waiver;  Accident  and 
Incident  Monitoring 

Although  the  requests  indicated  a  2- 
year  period  for  the  beta  test,  the  FHWA 
notes  that  the  alpha  test  was  delayed 
several  times  to  resolve  technical 
matters.  Since  all  research  in  a  field 
environment  is  likely  to  experience 
some  start-up  delays,  the  FHWA 
proposes  to  make  tlie  term  of  the  waiver 
3  years  for  HELP  and  3  years  for 
ADVANTAGE  1-75,  or  unUl  the  beta  test 
is  completed,  whiciiever  occurs  first. 
This  would  allow  for  a  continuous 
period  of  data  collection  once  the 
programs  were  fully  underway.  If  the 
waiver  is  granted,  this  period  would 
begin  when  the  FHWA  publishes  the 
final  conditions  of  the  waiver  in  the 
Federal  Register.  Motor  carriers 
participating  in  ADVANTAGE  1-75  and 
HELP  would  be  required  to  provide  the 
FHWA's  Office  of  Motor  Carrier 
Standards  with  information  on 
accidents  (as  defined  in  §  390.5  of  the 
FMCSRs)  involving  the  vehicles 
equipped  with  the  transponders. 
Accident  reports  would  be  required  to 
be  submitted  every  6  months,  and 
would  be  required  to  contain  the 
information  listed  below: 

1.  A  copy  of  all  accident  reports 
prepared  and  required  by  State  or  other 
governmental  entities  or  insurers. 

2.  toterview  information  with  the 
driver  and  occupants  of  the  CMV 
involved.  The  iriformation  would  be 
required  to  include  specifically  whether 
the  driver  of  the  transponder-equipped 
vehicle  beheved  that  the  presence  of  the 
transponder  was  a  factor  in  the  accident. 
The  inter\'iew  would  be  required  to  be 
conducted  by  a  motor  carrier  employee 
responsible  for  supervising  the  driver  of 
the  transponder-equipped  vehicle. 

1\'.  State  and  Local  Laws 

The  FHWA  strongly  encouirages  State 
and  local  authorities  with  safety 
regulations  that  would  prohibit  the  use 
of  the  proposed  transponders  to  accept 
the  terms  of  the  waiver. 


V.  Number  of  Vehicles  To  Be  Equipped 
With  Transponders 

The  number  of  straight  trucks, 
tractors,  and  motorcoaches  that  may  be 
equipped  with  the  transponders  would 
be  limited  to  no  more  than  5000  for 
ADVANTAGE  1-75  and  25,000  for 
HELP.  The  names  and  USDOT  numbers 
of  the  motor  carriers  participating  in  the 
ADVANTAGE  1-75  and  HELP  programs. 
as  well  as  the  number  of  transponder- 
equ.pped  CMVs  operated  by  each 
carrier,  would  be  required  to  be 
provided  to  the  FHWA. 

VI.  Termination  of  Waiver 

The  transponders  would  be  required 
to  be  removed  from  the  CMVs 
participating  in  the  ADVANTAGE  1-75 
and  HELP  projects  (1)  upon  completion 
of  the  3-year  period,  or  (2)  upon 
completion  of  the  project,  or  (3)  when 
required  by  the  FHWA  either  at  the 
completion  of  a  semi-armual  review  or 
at  any  time  it  is  determined  by  the 
FHWA  that  the  continued  use  of  the 
devices  decreases  the  safe  operation  of 
the  vehicles  on  which  they  are  used. 

VU.  Report 

ADVANTAGE  1-75  and  HELP  would 
be  required  to  provide  separate  reports 
at  the  conclusion  of  the  program 
describing  the  transponder's  installation 
and  use.  The  reports  would  be  required 
to  include  information  obtained  from 
the  drivers  on  the  device's  effect  on 
visibility  through  the  windshield. 

Request  for  Public  Comments 

The  FHWA  requests  public  comment 
on  the  proposed  waiver  and  on  the 
attendant  conditions.  Comments  are 
also  sought  from  State  and  local 
enforcement  officials  relating  to  their 
experiences  with  windshield-mounted 
electronic  devices,  such  as  those  used  in 
electronic  toll-collection  systems. 

The  FHWA  is  also  interested  in 
comments  on  the  projected  impacts  on 
safety  if  windshield-mounted 
transponders  were  to  be  allowed  under 
§  393.60(c)  of  the  FMCSRs.  without  the 
conditions  that  would  be  imposed 
under  the  waiver. 

(49  use  31136.  31502;  49  CFR  1.48) 

Issued  on:  October  5, 1994 
Rodney  E.  SUter, 
Federal  Highway  Administrator 
IFR  Doc  94-25193  FUed  10-11-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002, 1160. 1161, 1162, 
and  1163 

(Ex  Parte  No.  S5  (Sub-No.  94)]  • 

Revision  Of  Application  Procedures 
And  Corresponding  Regulations 

AGENCY:  Interstate  Commerce  • 
Commission. 
.  ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
revisions  to  its  standard  licensing 
application  form  (Form  OP-1), 
amendments  to  the  regulations  at  49 
CFR  parts  1002  and  1160,  and 
elimination  of  the  regulations  at  49  CFR 
parts  1161, 1162,  and  1163.  The 
proposed  revisions  implement  the 
Trucking  Industry  Regulatory  Reform 
Act  (TIRRA),  Title  U  of  the  Hazardous 
Materials  Transportation  Act 
Amendments  of  1994,  Pub.  L.  103-311 
(August  26, 1994),  which  significantly 
amended  licensing  standards  for  non- 
household  goods  motor  property- 
carriers,  effective  January  1, 1995. 

To  accommodate  the  changes 
mandated  by  TIRRA,  the  Commission 
also  is  proposing  further  modifications 
to  the  application  procediues  and 
regulations  involved  in  the  ongoing 
Application  Forms  proceeding.  The 
Commission's  decision  and  final  rules 
adopted  in  this  proceeding  will  embrace 
and  dispose  of  issues  pending  in  the 
Application  Forms  proceeding. 

DATES:  Comments  are  due  November  1, 
1994. 

ADDRESSES:  Send  comments  (an  original 
and  15  copies),  referring  to  Ex  Parte  No. 
55  (Sub-No.  94),  to  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue  N\V.,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  927-6373  or 
Suzanne  Higgins  O'Malley,  (202)  927- 
7597.  ("IDD  forbearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION:  In  its 
August  1992  Application  Fonr\s  notice 
of  proposed  rulemaking,  the 
Commission  proposed  to  replace  the 
Form  OP-1  with  a  series  of  six 
transportation  mode-specific  forms  and 
to  adopt  corresponding  revisions  to  the 
agency's  licensing  regulations.  In 


'  Embraces  Ex  Parle  No.  55  (Sub-No.  86).  Fevision 
of  Licensing  Application  Forms  and  Corresponding 
Begulotions  (Application  Forms),  notice  of 
propoted  nilemalung,  57  FR  37761  (August  20, 
1992),  supplemental  notice  of  proposed  rulemaking. 
5«  FR  48628  (September  17, 1993). 


)articular,  the  proposed  motor  carrier 
ipplication  forms  included  expanded 
afety  fitness  certification  requirements 
or  applicants  that  were  exempt  from,  or 
is-yet-unrated  under,  the  U.S. 
Department  of  Transportation  (DOT)  • 
safety  regulations. 

In  September  1993,  the  Commission 
ssued  a  supplemental  notice  of 
)roposed  rulemaking  in  the  Application 
'orms  proceeding,  announcing  its 
mention  to  adopt  the  mode-specific 
ipplication  forms  and  regulatory 
jianges  substantially  as  proposed, 
ncluding  the  expanded  safety  fitness 
:ertifications.  At  that  time,  the 
x)mmission  invited  public  comment  on 
urther  revisions  to  the  proposed  motor 
)roperty  carrier  form  to  recognize 
evisions  to  DOT's  hazardous  materials 
i  :ommodity  classifications  and 
I  :orresponding  liability  insurance 

I  leverage  for  transporters  of  those 
»mmodities. 

^islative  Reforms 

As  the  agency  was  preparing  to  issue 

I I  final  decision  and  rules  in  the 

,  \pplication  Forms  proceeding.  Congress 
I  nacted  TIRRA,  changing  the  licensing 
I  tandards  and  procedures  for  motor 

)roperty  carriers  of  commodities  other 

han  household  goods.  Specifically, 
'  TRRA's  Sections  207  (adding  a  new  49 

J.S.C.  10922{b)]  and  208  (adding  a  new 
'  9  U.S.C.  10923(b)]  respectively 
I  liminate  the  public  need/public 

nterest  licensing  standards  for  non- 

>ousehold  goods  motor  property 
I  ommon  and  contract  carriers  and 

ubstitute  fitness-based  standards. 

;ffective  January  1, 1995,  the 
I  Commission  is  directed  to  issue  " 
i  uthorities  upon  a  finding  that  the 

pplicant  is  in  compliance  with: 

1)  The  Interstate  Commerce  Act, 
Commission  regulations,  and  any 
safrty  requirements  imposed  by  the 
Commission; 

2)  DOT  safety  fitness  requirements;  and 

3)  Minimum  financial  responsibility 
requirements  established  by  the 
Commission  under  49  U.S.C.  10927. 

xpedited  Licensing  Procedures 

Under  TIRRA  the  application  process 
( an  be  shortened  and  dramatically 
!  implified.  The  revised  licensing 
rocedures  proposed  here  envision 
recessing  only  those  applications  filed 
y  entities  with  acceptable  DOT  safety 
tness  ratings  or,  in  the  case  of  unrated 

<  r  exempt  applicants,  those  certifying 

t  leir  safety  compliance.  In  a  break  with 
i  ast  practice,  we  will  require  each 
)  pplicant  to  obtain  the  insurance 

<  ertifkate  from  the  insurance  company 
i  nd  file  it  along  with  the  application 

:  )nn.  While  we  believe  this  approach  is 


beneficial,  we  will  give  individuals  the 
opportunity  to  comment  on  whether  it 
is  feasible  and  whether  it  maintains  the 
integrity  of  the  insurance  compliance 
system.  Also,  at  the  time  of  filing,  all 
applications  must  be  accompanied  by 
process  agent  filings. 

Up  front  filing  of  insurance 
information  and  a  list  of  process  agents 
will  allow  the  Commission  to  compress 
the  time  required  to  handle  applications 
and  confine  the  process  to  qualified 
applicants  who  are  prepared  to  enter  the 
trucking  industry.  Safety  compliance 
can  be  verified  easily  by  Commission 
staff  before  applications  are  processed. 
As  an  extra  safeguard  that  applicants  are 
making  bona  fide  insurance  filings,  we 
will  include  the  name  of  the  insurance 
carrier  in  the  ICC  Register  notice. 

With  the  basic  licensing  standards 
confirmed  prior  to  processing  and 
publication  of  an  application,  the 
remainder  of  the  licensing  process  can 
be  sharply  reduced.  By  law,  protests  are 
limited  to  evidence  that  an  applicant 
fails  or  will  fail  to  meet  the  fitness  entry 
standards.  The  proposed  revised 
application  form  and  regulations, 
therefore,  also  eliminate  those  features 
of  the  licensing  process — such  as 
extended  protest  periods  and  pre- 
licensing  review  of  carrier  control 
relationships — that  would  unreasonably 
prolong  or  not  contribute  to  basic  fitness 
assessments.  The  brief  protest  period 
will  allow  us  to  hear  from  insurance 
companies  that  question  applicants' 
filings  or  others  who  may  have 
information  to  supplement  DOT's  safety 
information. 

Almost  15  years  of  eased  entry 
requirements  under  the  Motor  Carrier 
Act  of  1980  have  produced  a  licensing 
docket  where  each  year  less  than  a 
dozen  of  the  approximately  17,000 
applications  filed  are  opposed.  A  brief 
protest  period  should  suffice  to  identify 
the  limited  number  of  applications  that 
deser\'e  strict  screening. 

Moreover,  common  control 
information  is  not  necessary  in  applying 
the  TIRRA  licensing  standards. 
Commonly  controlled  carriers  with 
"Unsatisfactory"  safety  fitness  ratings 
are  prioritized  by  DOT  for  continuing 
safety  fitness  oversight,  and  those 
transporting  hazardous  materials  or 
passengers,  in  particular,  either  must 
achieve  an  improved  safety  fitness 
rating  in  a  limited  time  period  or  be 
placed  out  of  service  by  DOT.  Those 
with  insurance  problems  will  be 
identified  through  our  existing 
insurance  monitoring  program. 
Nevertheless,  we  are  including  an 
"Affiliations"  question  to  be  sure  that 
carriers  with  poor  safety  compliance 
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records  do  not  attempt  to  reenter  under 
a  different  name. 

Also,  under  TIRRA,  non-household 
goods  property  carriers  no  longer  need 
to  file  tariffs  for  individually- 
determined  rates.  Tariff  filing  is 
required  only  for  collectively- 
determined  rates.  Therefore,  we  are 
eliminating  the  requirement  for  newly- 
authorized  common  carriers  to  file 
tariffs  prior  to  commencing  operations 
under  their  certificates. 

We  believe  that  the  expedited 
application  procedures  in  the  revised 
rules  set  forth  below  and  the  proposed 
simplified  Form  OP-1  set  forth  in  the 
Appendix  incorporate  TIRRA  reforms 
and  otherwise  will  preserve  the  integrity 
of  the  licensing  process. 

For  applications  with  more  extensive 
pre-licensing  information  (household 
goods  property  carriers,  certain 
categories  of  passenger  carriers,  brokers,, 
freight  forwarders  of  household  goods, 
and  water  carriers),  we  will  use  mode- 
specific  schedules  that  applicants  must 
append  to  their  basic  Form  OP-1  filings. 
We  believe  that  this  approach  will 
preserve  the  advantages  of  the  mode- 
specific  format  endorsed  by  the  public 
in  our  Application  Forms  proceeding 
without  complicating  the  Ucensing 
process  mandated  under  TIRRA. 

The  new  procedures  shift  compliance 
screening  from  the  end  of  the  process  to 
the  beginning  by  requiring  applicants  to 
establish  their  safety  fitness,  submit 
proof  of  insurance,  and  designate 
process  agents  at  the  time  they  file  their 
applications.  Consistent  with  this 
change,  we  have  revised  the  Applicant's 
Oath  in  the  proposed  Form  OP-1  to 
clarify  that  it  embraces  all  supplemental 
filings  and  documentation.  We  also 
have  included  in  the  oath  the 
applicant's  certification  that  it  is  not 
domiciled  in  Mexico  nor  is  it  owned  or 
controlled  by  persons  of  Mexico. 

Practical  Reforms 

The  reforms  proposed  here  will  be 
coupled  with  several  practical 
adjustments  to  the  agency's  automated 
data  and  recordkeeping  systems.  First, 
the  Commission  will  simultaneously 
enter  application  information  and 
insurance  records  in  its  automated  data 
system. 

Second,  we  will  merge  DOT's  safety 
fitness  data  into  our  automated  data 
system  more  frequently  to  confirm 
motor  carrier  applicants'  DOT  safety 
fitness  ratings.  TTiis  information  will 
continue  to  be  checked  upon  initial 
receipt  of  each  application.  Filings  by 
applicants  with  "Unsatisfactory"  safety 
fitne^  ratings  will  be  rejected 
summarily. 


Third,  in  view  of  the  substantially 
reduced  protest  period  (from  45  to  5 
days),  we  will  permit  protestants  to  FAX 
their  initial  submissions,  followed  by  a 
signed  original  and  one  copy  for 
Commission  records.  Reply  and  rebuttal 
evidence,  where  permitted,  likewise 
maj/  be  FAXed, 

Finally,  with  TIRRA's  elimination  of 
public  need/public  interest  standards, 
we  will  no  longer  publish  specific 
caption  summaries  or  issue  authorities 
with  specific  service  descriptions  to  the 
vast  majority  of  applicants.  Applicants 
will  be  issued  certificates  or  permits  to 
operate  as  interstate  common  or  contract 
carriers.  All  non-household  goods  motor 
property  applicants  that  conform  with 
fitness  requirements  will  be  authorized 
to  transport  general  commodities 
between  points  in  the  United  States. 
The  extent  of  each  applicant's 
hazardous  materials  authority  will 
correspond  to  the  level  of  bodily  injury 
and  property  damage  insurance 
coverage  reflected  in  the  Form  BMC-91 
or  91X  filed  with  the  application,  as 
indicated  in  the  ICC  Register  licensing 
request  notice. 

Service  descriptions  for  licensing 
categories  not  affected  by  TIRRA— for 
example,  passenger  carrier  special  and 
charter  service,  general  commodities 
and  household  goods  property 
brokerage,  and  household  goods  freight 
forwarding— also  will  be  standardized. 
This  change  should  further  simpUfy  the 
pre-licensing  review  process  and 
streamline  application  notices  and 
authorities. 

Temporary  Operating  Authority 

Simplifying  licensing  procedures, 
deleting  the  public  need/public  interest 
standards,  and  expediting  time  frames 
for  issuing  operating  authority  as 
proposed  here  largely  eliminate  the 
need  for  the  Commission's  existing 
temporary  and  emergency  temporary 
authority  procedures.  Temporary 
authority  (TA)  and  emergency 
temporary  authority  (ETA)  are  sought 
and  granted  routinely^  because  of  the 
amount  of  time  it  takes  to  obtain 
permanent  authority.  With  the 
enactment  of  TIRRA  we  will  use  our 
discretion  under  49  U.S.C.  10928  to 
confine  TAs  to  their  original  limited, 
intended  purpose. 

Accordingly,  we  also  propose  to 
eliminate  the  regulations  at  49  CFR 
parts  1162  and  1163  governing  TA  and 
ETA  applications.  However,  we  will 
continue  to  entertain  TA  requests  for 
motor  and  water  carrier  authority  in 
those  rare  instances  (i.e.,  natural 
disasters  or  national  emergencies)  where 
an  applicant  can  document  an 
immediate  need  for  its  service  that 


cannot  be  met  by  an  existing  carriw  and 
for  which  service  must  be  available  in 
less  than  the  30  days  we  anticipate  will 
be  required  to  process  fully  a  permanent 
authority  application  under  the 
procedures  proposed  here. 

Essentially,  the  greatly  curtailed  TA 
process  noted  in  the  proposed 
regulations  at  49  CFR  1160.4(g)  would 
displace  what  has  been  known  as  ETA. 
We  expect  that  any  such  fiUngs  can  be 
acted  upon  by  the  Commission'* 
i^ional  offices  [see  49  CFR  1011.6(f)(1)) 
within  5  business  days  of  their  receipt, 
the  time  frame  generally  allottAd  for 
ETAs  under  current  practices. 

Comments    ■ 

We  invite  public  comment  on  the 
licensing  reforms  proposed  here.  We 
have  provided  for  a  20-day  comment 
period.  This  should  ensure  that  the 
Commission  has  sufficient  time  to 
review  the  comments  and  devise  final 
application  forms  and  procedures  prior 
to  the  January  1, 1995  effective  date  of 
TIRRA's  revised  licensing  standards. 
The  final  decision  and  rules  issued  in 
this  proceeding  will  include  matters 
addressed  in  the  pending  Application 
Forms  proceeding. 

Environmental  and  Energy  Analysts 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  Nevertheless,  we 
specifically  invite  parties  to  comment 
on  these  issues. 

Initial  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601.  et  seq.  [RFA],  the 
Commission  is  required  to  examine 
specifically  the  impact  of  a  proposed 
action  on  small  businesses  and  small 
organizations.  We  expect  that  the 
proposed  revised  application  form  and 
corresponding  regulations  will  resuh  in 
significant  cost  savings  to  both 
applicants  and  the  Commission  over  the 
long  term  and  will  present  immediate 
benefits  in  terms  of  simplified 
administrative  processes  and  expedited 
licensing  procedures. 

Despite  the  clear  prospects  for  cost 
savings  and  enhanced  administrativP 
efficiencies,  we  do  not  anticipate  that 
the  prop>osal  will  have  a  significant 
economic  impact  as  contemplated  by 
RFA  standards.  The  projected  impact  on 
individual  small  entities,  albeit  positive, 
will  be  incremental  and  clearly  not 
substantial  within  the  meaning  of  RhA. 

Under  5  U.S.C.  605(b),  we.  therefore, 
preliminarily  conclude  that  our 
proposed  action  will  not  have  a 
significant  economic  impact  on  a  ■ 
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substantial  number  of  small  entities.  We 
invite  and  will  consider  comments  on 
this  issue. 

Paperwork  Reduction  Analysis 

This  notice  of  proposed  rulemaking 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  [44 
U.S.C  Chapter  35). 

We  estimate  that  an  average  of  2.5 
burden  hours  will  be  required  to 
complete  the  proposed  Form  OP-1  and 
provide  pertinent  supplemental 
evidence,  as  compared  with  4  burden 
hours  for  the  application  form  currently 
used.  This  expected  reduction  in 
response  time  is  attributable  not  only  to 
elimination  of  the  public  need/public 
interest  evidence  requirements  for  non- 
household  goods  motor  property 
applicants,  as  mandated  by  TIRRA,  but 
also  to  the  simplified  response  format 
and  the  self-contained  application, 
supplements,  and  instructions. 
Accordingly,  we  anticipate  that  the 
reduced  completion  burden  will  be 
realized  by  applicants  in  all  motor 
carrier  industry  segments,  not  merely 
those  directly  affected  by  TIRRA. 

The  annual  reporting  burden  ascribed 
to  the  Form  OP-1  in  the  current  OMB 
inventory  is  64,000  hours,  based  on  an 
estimate  of  4  burden  hours  per  filing 
and  16,000  Form  OP-1  filings  per  year 
at  the  time  the  estimate  was  submitted. 
We  anticipate  that  this  annual  reporting 
burden  will  be  reduced  to 
approximately  42,500  hours. 

this  estimate  is  based  on  our 
expectation  that  licensing  application 
filings  will  rise  slightly  over  those 
recorded  in  fiscal  year  1993  (to 
approximately  18,000).  This  projection 
reflects  at  least  a  short-term  increased 
interest  in  obtaining  motor  common 
carrier  authority  due  to  TIRRA 's 
elimination  of  individual  tariff  filing 
requirements  for  non-household  gooids 
motor  property  carriers. 

The  estimated  burden  hours  include 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
reduced  reporting  burden  estimated 
here  does  not  reflect  further  reductions 
in  the  Commission's  overall  reporting 
burden  occasioned  by  the  elimination  of 
ETA  filings  and  the  significant  projected 
reduction  in  TA  Filings. 

The  information  collection 
requirements  contained  in  this  proposal 
will  be  submitted  to  OMB  for  review 
under  the  Paperwork  Reduction  Act  of 
1980  and  5  CFR  Part  1320.  Comments 
concerning  the  paperwork  burden  and 


bufden^hour  estimates  in  this  proposal 
m^  be  directed  to  OMB  and  the 
Commission,  respectively,  at:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  Ed  Clark,  Desk  Officer,  (Forms- 
3liO-0047),  Washington,  DC  20503  and 
Interstate  Commerce  Commission. 
Fotms  Clearance  Officer,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423. 

List  of  Subjects 

49  CFR  Part  1002 

i  administrative  practice  and 
procedure,  Common  carriers.  Freedom 
of  information.  User  fees. 

49  CFR  Part  1160 

I  Ldministrative  practice  and 
pn  cedure.  Brokers,  Buses,  Freight 
foi  rvarders.  Maritime  carriers.  Motor 
cai  riers. 

49  CFR  Part  1161 

.  Ldministrative  practice  and 
pr  cedure,  Buses,  Motor  carriers. 

49  CFR  Part  1162 

i  administrative  practice  and 
pn  cedure.  Maritime  carriers,  Motor 
cai  riers. 


49 


CFR  Part  1163 


i  ldministrative  practice  and 
pn  cedure.  Motor  carriers. 

I  ecided:  October  5, 1994. 

I  y  the  Commission,  Chairman  McDonald, 
Vi(  e  Chairman  Phillips,  and  Conimissioners 
Sir  imons  and  Morgan. 
Vei  non  A.  Williams, 
Ac  ing  Secretary. 

'or  the  reasons  set  forth  in  the 
pn  amble,  title  49,  chapter  X,  parts  1002, 
an  i  1160  are  proposed  to  be  amended 
as  bllows  and  under  the  a'..<t  lority  of  49 
U.  I.e.  10321,  parts  1161, 1152.  and 
11  >3  are  proposed  to  be  removed. 

P;JrT  1002— FEES   , 

The  authority  citation  for  part  1002 
CO  itinues  to  read  as  follows: 

i  authority:  5  U.S.C.  552(a)(4)(A),  5  U.S.C. 
554,  31  U.S.C.  9701,  and  49  U.S.C.  10321. 

In  §  1002.2,  paragraph  (c)  is 
pr4posed  to  be  revised  to  read  as 
fol  lows: 

§  1  >02.2    Filing  fees. 

•         •        •         •        • 

c)  Fees  not  refundable.  Fees  will  be 
asj  essed  for  every  filing  in  the  type  of 
proceeding  listed  in  the  schedule  of  fees 
contained  in  paragraph  (f)  of  this 
se<  tion,  subject  to  the  exceptions 
co:  itained  in  paragraphs  (d)  and  (e)  of 
th  5  section.  After  the  application. 


petition,  notice,  tariff,  contract,  or  other 
document  has  been  accepted  for  filing 
by  the  Commission,  the  filing  fee  will 
not  be  refunded,  regardless  of  whether 
the  application,  petition,  notice,  tariff, 
contract,  or  other  document  is  granted 
or  approved,  denied,  rejected  bef'ore 
docketing,  dismissed,  or  withdrawn.  If 
an  individual  exemption  proceeding 
becomes  a  matter  of  general 
apphcability  and  is  handled  through  the 
rulemaking  process,  the  Commission 
will  refund  the  filing  fee. 
•        *      .  •        •        • 

3.  Part  1160  is  proposed  to  be  revised 
to  read  as  follows: 

PART  1160— RULES  GOVERNING 
APPLICATIONS  FOR  OPERATING 
AUTHORITY 

Subpart  A— How  to  Apply  for  Operating 
Authority 

oec 

1160.1  Applications  governed  by  these 
rules. 

1160.2  Modified  procedure. 

1160.3  Starting  the  application  process: 
Form  OP-1. 

1160.4  Types  of  applications. 

1160.5  Commission  review  of  the 
application. 

1160.6  Appeals  to  rejections  of  the 
application. 

1 160.7  Changing  the  request  for  authority  or 
filing  supplementary  evidence  after  the 
application  is  filed. 

1160.8  After  publication  in  the  ICC 
Register. 

1160.9  Obtaining  a  copy  of  the  application. 

1160.10  Opposed  applications. 

1160.11  Filing  a  reply  statement 

1160.12  Applicant  withdrawal. 

Subpart  B — How  to  Oppose  Requests  for 
Authority 

1160.40  Definitions. 

1160.41  Time  for  filing. 

1 1 60.4  2    Contents  of  the  protest. 
1160.43    Withdrawal. 

Subpart  0— General  Rules  Governing  ttia 
Application  Process 

1160.60  Applicable  rules. 

1160.61  Contacting  another  party. 

1160.62  Serving  copies  of  pleadings. 

1160.63  Replies  to  motions. 

1160.64  FAX  filings. 

Authority:  5  U.S.C.  553  and  559;  16  U.S.C 
1456;  49,U.S.C.  10101, 10305, 10321, 10921, 
10922, 10923, 10924, 10928,  and  11102. 

Subpart  A— How  to  Apply  for 
Operating  Authority 

§  1 1 60.1    Applications  governed  by  these 
rules. 

These  rules  govern  the  handling  o 
applications  for  operating  authority  of 
the  following  type: 

(a)  Applications  for  certificates  and 
permits  to  operate  as  a  motor  common 
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or  contract  carrier  of  property  or 
passengers. 

(b)  Applications  for  permits  to  operate 
as  a  household  goods  freight  forwarder. 

(c)  Applications  for  certificates, 
permits,  and  exemptions  for  water 
carrier  transportation  of  property  and  . 
passengers. 

(d)  Applications  for  licenses  to 
operate  as  a  broker  of  motor  vehicle 
transportation. 

(e)  Applications  for  certificates  under 
49  U.S.C.  10922  {c)(2)(A)  to  operate  as 

a  motor  common  carrier  of  passengers  in 
intrastate  commerce  on  a  route  over 
which  applicant  holds  interstate 
authority  as  of  November  19. 1982. 

(f)  Applications  for  certificates  under 
49  U.S.C  10922(c)(2)(B)  to  operate  as  a 
motor  common  carrier  of  passengers  in 
intrastate  commerce  on  a  route  over 
which  applicant  has  been  granted  or 
will  be  granted  interstate  authority  after 
November  19, 1982. 

(g)  Applications  for  temporary  motor 
and  water  carrier  authority. 

§1160.2    Modified  procedure. 

The  Commission  vdll  handle 
licensing  application  proceedings  using 
the  modified  procedure,  if  possible.  The 
applicant  and  protestants  send 
statements  made  under  oath  (verified 
statements)  to  each  other  and  to  the  ICC. 
There  are  no  personal  appearances  or 
formal  hearings. 

§1160.3    Starting  the  application  process: 
Form  OP-1. 

(a)  All  applicants  shall  use  Form  OP- 
1.  (Effective  date  will  be  stated  in  final 
rules.) 

(b)  Obtain  the  form  at  Commission 
regional  and  field  offices,  or  call  the 
Commission's  automated  response 
number  at  (202)  927-7600. 

§116a4    Types  of  applications. 

(a)  Fitness  applications.  Motor 
property  applications  and  certain  types 
of  motor  passenger  applications  require 
only  the  finding  that  the  applicant  is  fit. 
willing  and  able  to  perform  the  involved 
operations  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions.  These  applications  can  be 
opposed  only  on  the  grounds  that 
applicant  is  not  fit  (e.g.,  is  not  in 
compliance  with  applicable  financial 
responsibility  (insurance  or  surety 
bond)  and  safety  fitness  requirements). 
These  applications  are: 

(1)  Motor  common  and  contract 
carrier  of  property  (except  household 
goods)  and  motor  contract  carrier  of 
passengers  transportation. 

(2)  Motor  carrier  brokerage  of  general 
commodities  (except  household  goods). 


(3)  Certain  types  of  motor  passenger 
applications  as  described  in  Form  OP- 
1,  Schedules. 

(b)  Motor  passenger  "public  interest" 
applications  as  described  in  Form  OP- 
1,  Schedule  B. 

(c)  Intrastate  motor  passenger 
applications  imder  49  U.S.C. 
10922(c)(2)(A)  as  described  in  Form 
OP-1,  Schedule  B. 

(d)  Motor  common  carrier  of 
household  goods  applications.  These 
applications  require  a  finding  that: 

(1)  The  applicant  is  fit,  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions;  and 

(2)  The  service  proposed  will  serve  a 
useful  public  purpose,  responsive  to  a 
public  demand  or  need. 

(e)  Motor  contract  carrier  of 
household  goods,  water  contract  carrier, 
household  goods  property  broker,  and 
household  goods  freight  forwarder 
applications.  These  applications  require 
a  finding  that: 

(1)  The  applicant  is  fit.  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions;  and 

(2)  The  transportation  to  be  provided 
will  be  consistent  with  the  public 
interest  and  the  national  transportation 
pohcy  of  49  U.S.C.  10101. 

(0  Water  common  carrier 
applications.  These  applications  require 
a  finding  that: 

(1)  The  applicant  is  fit,  willing,  and 
able  to  provide  the  involved 
transportation  and  to  comply  with  all 
applicable  statutory  and  regulatory 
provisions;  and 

(2)  The  transportation  to  be  provided 
is  or  will  be  required  by  present  or 
future  public  convenience  and 
necessity. 

(g)  Temporary  authority  (TA)  for 
motor  and  water  carriers.  TTiese 
applications  require  a  finding  that  there 
is  or  soon  will  be  an  immediate 
transportation  need  that  cannot  be  met 
by  existing  carrier  service. 

Note:  In  view  of  the  expedited  time  frames 
established  in  this  part  for  processing 
requests  for  permanent  authority, 
applications  for  TA  will  be  entertained  only 
in  exceptional  circumstances  (i.e.,  natural 
disasters  or  national  emergencies)  when 
evidence  of  immediate  service  need  can  be 
specifically  documented  in  a  narrative 
supplement  appended  to  Form  OP-1.  TA 
applications  must  be  filed  with  the  Regional 
Office  which  has  jurisdiction  over  the  area  in 
which  applicant's  headquarters  are  located. 
Initial  determinations  of  TA  applications  will 
be  made  by  a  Regional  Motor  Carrier  Board. 


§1160.5    Commission  rsvtew  of  the 
application. 

(a)  ICC  staff  will  review  the 
application  for  correctness, 
completeness,  and  adequacy  of  the 
evidence  (the  prima  facie  case). 

(1)  Minor  errors  will  be  corrected 
without  notification  to  the  applicant. 

(2)  MateriaDy  incomplete  applications 
will  be  rejected.  Applications  that  are  in 
substantial  compliance  with  these  rules 
may  be  accepted. 

(3)  All  motor  carrier  applications  will 
be  reviewed  for  consistency  with  the 
Commission's  operational  safety  fitness 
policy.  Applicants  with 
"Unsatisfactory"  safety  fitness  ratings 
from  DOT  will  have  their  applications 
rejected. 

(4)  An  employee  board  of  the 
Commission  appointed  under 

§  1011.6(g)  will  review  completed 
applications  that  conform  with  the 
Commission's  safety  fitness  policy  and 
that  are  accompanied  by  evidence  of 
adequate  financial  responsibility. 

(5)  Financial  responsibility  is 
indicated  by  filing  with  the  application 
form: 

(i)  Form  BMC-91  or  9lX  or  BMC  82 
surety  bond— Bodily  injury  and 
property  damage  (motor  property  and 
passenger  carriers;  household  goods 
freight  forwarders  that  provide  pickup 
or  delivery  service  directly  or  by  using 
a  local  delivery  service  under  their 
control). 

(ii)  Form  BMC-84— Surety  bond  or 
Form  BMC-85 — trust  fund  agreement 
(property  brokers  of  general 
commodities  and  household  goods). 

(iii)  Form  BMC-34  or  BMC  83  surety 
bond — Cargo  liability  (motor  property 
common  carriers  and  household  ^oods 
freight  forwarders). 

(6)  All  applications  also  must  be 
accompanied  by  Form  BOC-3— 
designation  of  legal  process  agents. 

(b)  A  summary  of  the  application  will 
be  published  as  a  preliminary  grant  of 
authority  in  the  ICC  Register  to  give 
notice  to  the  public  in  case  anyone 
wishes  to  oppose  the  application. 

§  11 60.6    Appeals  to  rejections  of  the 
application. 

(a)  An  applicant  has  the  right  to 
appeal  rejection  of  the  application.  The 
appeal  must  be  filed  at  the  Commission 
within  10  days  of  the  date  of  the  letter 
of  rejection.  ^ 

(b)  If  the  appeal  is  successful  and  the 
filing  is  found  to  be  proper,  the 
application  shall  be  deemed*  to  have 
been  properly  filed  as  of  the  decision 
date  of  the  appeal. 
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fllM.7    CtMngbig  the  request  for 
•uthortty  or  filing  supptementaiy  evidence 
after  tiM  application  is  fiied. 

(a)  Once  the  application  is  filed,  the 
applicant  may  supplement  evidence 
only  with  approval  of  the  Commission. 

(b)  Amendments  to  the  application 
generally  are  not  permitted,  but  in 
appropriate  instances  may  be 
entertained  at  the  discretion  of  the 
Commission. 

§1160.8    After  publication  In  tite  ICC 
Register. 

(a)  Interested  persons  have  5  days 
from  the  date  of  ICC  Register 
publication  to  file  protests.  See  Subpart 
B  of  this  part. 

(b)  If  no  one  opposes  the  application, 
the  grant  published  in  the  ICC  Register 
will  become  efl'ective  by  issuance  of  a 
certificate,  permit,  or  license. 

§1160.9   Obtaining  a  copy  of  ttM 
application. 

After  publication,  interested  persons 
may  request  a  copy  of  the  application  by 
writing  to  the  Commission-designated 
contract  agent  (as  identified  in  this  ICC 
Register),  Room  2229,  Interstate 
Commerce  Commission  Building. 

§  1160.10    Opposed  applications. 

If  the  application  is  opposed, 
opposing  parties  are  required  to  send  a 
copy  of  their  protest  to  the  applicant. 

§  lioai  1    Filing  a  reply  statement 

(a)  If  the  application  is  opposed, 
applicant  may  file  a  reply  statement. 
This  statement  is  due  within  15  days 
after  ICC  Register  publication. 

(b)  The  reply  statement  may  not 
contain  new  evidence.  It  shall  only 
rebut  or  further  explain  matters 
previously  raised. 

(c)  The  reply  statement  need  not  be 
notarized  or  verified.  Applicant 
understands  that  the  oath  in  the 
application  form  applies  to  all  evidence 
submitted  in  the  application.  Separate 
legal  arguments  by  counsel  need  not  be 
notarized  or  verified. 

§1160.12    Applicant  withdrawal. 

If  the  applicant  wishes  to  withdraw 
an  application,  it  shall  request  dismissal 
in  writing. 

Subpart  B— How  To  Oppose  Requests 
for  Auttiortty 

§1160.40    Definitions. 

A  person  wishing  to  oppose  a  request 
for  permanent  authority  files  a  protest. 
A  person  filing  a  valid  protest  becomes 
a  protestant. 

§1160.41    Time  for  flHng.^ 

A  protest  shall  be  filed  (received  at 
the  Commission)  within  5  days  after 


:  lotice  of  the  application  appears  in  the 
CC  Register.  A  copy  of  the  protest  shall 
>e  sent  to  applicant's  representative  at 
he  same  time.  Failure  timely  to  file  a 
>rotes.  waives  further  participation  in 
he  proceeding. 

1 1 160.42   Contents  of  the  protest 

(a)  All  information  upon  which  the 
>rotestant  plans  to  rely  is  put  into  the 
)rotest. 

(b)  A  protest  must  be  verified,  as 
oUows: 

I. ,  verify  under  penalty  of 

lerjury  under  laws  of  the  United  States  of 
America,  that  the  information  above  is  true 
i  nd  correct.  Further,  I  certify  that  I  am 
ualified  and  authorized  to  Ble  this  protest. 
See  18  U^.C.  1001  and  18  U.S.C.  1621  for 
lenalties.) 

Signature  and  Date) 

(c)  A  protest  not  in  substantial 
ompliance  with  applicable  statutory 
tandards  or  these  rules  may  be  rejected. 

(d)  Protests  must  respond  directly  to 

I  he  statutory  standards  for  Commission 
1  eview  of  the  application.  As  these 
I  tandards  vary  for  particular  types  of 
I  ipplications,  potential  protestants 
1  hould  refer  to  the  general  criteria 
I  iddressed  at  §  1160.4  and  may  consuh 
he  Commission  at  (202)  927-7600  for 
urther  assistance  In  developing  their 
I  vidence. 

1160.43   Withdrawal. 

A  protestant  wishing  to  withdraw 
rom  a  proceeding  shall  inform  the 
Commission  and  applicant  in  writing. 

Subpart  C— General  Rules  Governing 
he  Application  Process 

1160.60    Applicable  rules. 

Generally,  all  application  proceedings 
ire  governed  by  the  Commission's  Rules 
>f  Practice  at  49  CFR  parts  ;  100  through 
[119  except  as  designated  below. 

i  1 160.61    Contacting  another  party. 

When  a  person  wishes  to  contact  a 
)arty  or  serve  a  pleading  or  letter  on 
hat  party,  it  shall  do  so  through  its 
epresentative.  The  phone  and  FAX 
mmbers  and  address  of  applicant's 
epresentative  shall  be  listwl  in  the  ICC 
Register. 

1160.62   Serving  copies  of  pieadinga. 

(a)  An  applicant  must  serve  all 
)leadings  and  letters  on  the 
!x)mmission  and  all  known  participants 
n  the  proceeding,  except  that  a  reply  to 
I  motion  need  only  be  served  on  the 
noving  party. 

(b)  A  protestant  need  serve  only  the 
Commission  and  applicant  with 

> leadings  or  letters. 


§1160.63   RepUeatomotiona. 

Replies  to  motions  filed  imder  this 
part  are  due  within  5  days  of  the  date 
the  motion  is  filed  at  the  Commission. 

§116a64    PAXflUngs. 

FAX  filings  of  applications  and 
supporting  evidence  are  not  permitted. 
To  assist  parties  in  meeting  the 
expedited  time  frames  estabUshed  for 
protesting  an  application,  however,  the 
Commission  will  accept  FAX  filings  of 
protest  and  any  reply  or  rebuttal 
evidence.  FAX  filings  of  these  pleadings 
must  be  followed  by  the  original 
document  for  Commission 
recordkeeping  purposes. 

Parts  1161, 1162.  and  1163  [Removed] 

6.  Parts  1161, 1162,  and  1163  are 
proposed  to  be  removed. 

Appendix  A— Will  Not  Be  Published  in  CFR 

INTERSTATE  GOMMERCE  COMMISSION 
APPUCATION  FOR  AUTHORITY 

For  Commission  Use  only 

Docket  No.  MC- 

Filed  

Fee  No.  

GENERAL  INFORMATION  TO  BE 
COMPLETED  BY  ALL  APPLICANTS 

DO  YOU  NOW  HAVE  AUTHORITY  FROM 
OR  AN  APPUCATION  FOR  PENDING 
BEFORE  THE  ICC 

D  YES   a  NO 

If  YES,  identify  the  lead  docket  number  or 
numbers: 


Name  of  Applicant:    

Applicant  Doing  Business  As: 

FORM  OF  BUSINESS  (Check  only  one): 
D  CORPORATION.  State  of  incorporation 


D  PARTNERSHIP.  IdenUfy  partners 


D  SOLE  PROPRIETORSHIP.  Name  of 
individual 

Business  location       (Telephone  Number) 

Mailing  address  (if  different  from  above) 

Represpntative:  Person  to  whom  inquiries 
may  be  made 

(Name) 

(Title,  position,  or  relationship  to  applicant) 

(Street/P.O.  Box) 


(Cify) 


(State) 


(Zip  Code)        (Telephone  Number) 

REGISTRATATION  WITH  U.S. 
DEPARTMENT  OF  TRANSPORTATION 

You  are  required  to  register  with  the  U.S. 
Department  of  Transportation  (U.S.  DOT) 
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within  90  days  of  initiating  motor  carrier 
operations.  U.S.  DOT  will  issue  you  a 

registration  number.  (See  page of 

instructions  for  how  to  register.) 

If  you  already  have  been  issued  a  U.S.  DOT 
number,  provide  it  here: 


AFHLL^TIONS 

Disclose  any  relationship  between 
applicant,  any  person  having  an  interest  in 
applicant,  and/or  any  other  ICC  regulated 
transportation  company  (for  example, 
percentage  stock  ownership,  loans,  voting,  or 
management  arrangements)  within  the  last 
three  years.  Provide  ICC  docket  numbers 


(license  numbers),  and  if  applicable,  U.S. 
DOT  numbers  of  involved  companies  and 
indicate  U.S.  DOT  safety  fitoess  ratings  of  al 
commonly  controlled  motor  carriers. 


APPLICANT  SEEICS  TO  OPERATE  AS  (Check  one  or  more) 


Type  of  authority 


D  MOTOR  PROPERTY  COMMON  CARRIER  .... 
O  MOTOR  PROPERTY  CONTRACT  CARRIER 

a  HOUSEHOLD  GOODS  CARRIER 

D  PROPERTY  BROKER 

D  HOUSEHOLD  GOODS  BROKER ..'. 

a  MOTOR  PASSENGER  CARRIER  


n  WATER  CARRIER  

D  HOUSEHOLD  GOODS  FREIGHT  FORWARDER 


You  must  comptete 


This  entire  form 

This  entire  form 

This  entire  form  and  Sctiedute  A 

Oath  and  filing  fee  information  bekm 

Oath  and  filing  fee  information  below  and  Schedule  8 

Safety  Fitness  Evidence,  oath  and  filing  fee  information  below  and 

SctieduleC 
Oath  and  filing  fee  information  below  and  Schedule  0 
Oath  and  fHif>g  fee  information,  insurance  informatioo  below  (only  it 
you  operate  or  control  vehicles  performing  pickup  ar>d  delivery  serv- 
ices) and  Schedule  E 


HAZARDOUS  MATERIALS  AUTHORITY 

(See  page of  instructions  before 

completing.) 

INSURANCE  INF0RM.\T10N 

Note:  The  section  must  be  completed  by 
ALL  motor  property  carrier  applicants  and 
form  BMC-91  or  BMC-91X  (obtained  from- 
your  insurance  company)  must  be  filed  with 
this  application.  The  dollar  amounts  in 
parentheses  represent  the  minimum  amount 
of  bodily  injury  and  property  damage 
insurance  you  must  maintain.  (See  page 

of  instructions  for  further 

information  about  additional  insurance 
requirements.) 

Check  one  or  more  boxes,  as  applicable  to 
your  operations: 

D  Will  use  vehicles  with  Gross  Vehicle 
Weight  Ratings  (GVWR)  of  10.000 
pounds  or  more  to  transport  (Check  one): 

D  Non-hazardous  commodities  (5750,000). 

D  Hazardous  materials  referenced  in  the 
Commission's  insurance  regulations  at 
49  CFR  1043.2(b)(2)(c)  (Sl.000.000). 

D  Hazardous  materials  referenced  in  the 
Commission's  insurance  regulations  at 
49  CFR  1043.2(b)(2)(b)  (S5.000.000). 

D  Will  use  only  vehicles  having  GVWR 
under  10.000  pounds:  and 

D  Will  transport  any  quantity  of  Class  A  or 
B  explosives,  any  quantity  of  poison  gas 
(Poison  A),  or  highway  route-controlled 
quantity  of  radioactive  materials 
($5,000,000). 

D  Will  transport  commodities  other  than 

those  listed  above  (5300,000). 
SAFETY  FITNESS  EVIDENCE 

Applicants  for  motor  carrier  authority  must 
provide  the  Safety  Certification  requested 
below.  If  you  currently  have  a  U.S.  DOT 
safety  fitness  rating  of  '•Unsatisfactory"  the 
Commission  cannot  process  your  application. 
DO  NOT  APPLY  FOR  AUTHORITY  UNTIL 
YOU  RECEIVE  AN  IMPROVED  SAFETY 
FITNESS  RATING. 


SAFETY  CERTinCATION 

If  your  operations  are  subject  to  the  Federal 
safety  fitness  standards  as  defined  in  U.S. 
DOT  regulations  (49  CFR  Parts  390-399).  and 
even  if  you  have  not  yet  received  a  safety 
fitness  rating,  you  must  certify  as  follows: 

Applicant  has  access  to  and  is  familiar 
with  all  applicable  U.S.  DOT  regulations 
relating  to  the  safe  operation  of  commercial 
vehicles  and  the  safe  transportation  of 
hazardous  materials,  and  it  will  comply  with 
these  regi'.'ations.  In  so  certifying,  applicant 
is  verifying  that,  at  a  minimum,  it: 

(1)  Has  in  place  a  system  and  an  individual 

responsible  for  ensiuing  overall 
compliance  with  Federal  motor  carrier 
safety  fitness  regulations: 

(2)  Can  produce  a  copy  of  the  Federal  Motor 

Carrier  Safety  Regulations  and  the 
Hazardous  Materials  Transportation 
Regulations; 

(3)  Has  in  place  a  driver  safety  training/ 

orientation  program; 

(4)  Is  familiar  with  and  has  in  place  a  svstem 

for  complying  with  U.S.  DOT  regulations 
governing  notification  and  reporting  of 
accidents  (49  CFR  Part  394); 

(5)  Is  familiar  with  U.S.  DOT  regulations 

governing  driver  qualifications  and  has 
in  place  a  system  for  overseeing  driver 
qualification  requirements  (49  CFR  Part 
391); 

(6)  Has  in  place  policies  and  procedures 

consistent  with  U.S.  DOT  regulations 
governing  driving  and  operational  safefy 
of  motor  vehicles,  including  drivers' 
hours  of  service  and  vehicle  inspection, 
repair,  and  maintenance  (49  CFR  Parts 
392.  395,  and  396). 
DYES 

EXEMPT  APPLICANTS— If  you  will 
operate  only  small  vehicles  (GVWR  of  10.000 
pounds  or  less)  and  thus  are  exempt  by  U.S. 
DOT  regulations  from  the  Federal  safety 
fitness  regulations,  you  must  certify  as 
follows: 

Applicant  is  familiar  with  and  will  observe 
U.S.  DOT  general  operational  safety  fitness 


guidelines,  as  well  as  any  applicable  State 
laws  and  regulations  relating  to  the  safe 
operation  of  commercial  motor  vehicles. 
D  Yes 

APPLICANTS  OATH 

'• .  verif\'    — 

(Name  and  Title  of  Witness) 

under  penalty  of  perjury,  under  the  laws  of 
the  United  States  of  America,  that  all 
information  supplied  on  this  form  or  relating 
to  this  application  is  true  and  correct 
Further,  I  certify  that  I  am  qualified  and 
authorized  to  file  this  application.  I  know 
that  willful  misstatements  or  omissions  of 
material  fects  constitute  Federal  criminal 
violations  punishable  under  18  U.S.C.  1001 
b\'  imprisonment  up  to  5  years  and  fines  up 
to  $10,000  for  each  offense.  Additionally, 
these  misstatements  are  punishable  as 
perjur>'  under  18  U.S.C  1621,  which 
provides  for  fines  up  to  S2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
(NOTE:  this  oath  embraces  all  schedules  and 
supplemental  filings  to  this  application.) 

1  further  certify-,  under  penalty  of  jjequry 
under  the  laws  of  the  United  States,  that  1 
have  not  been  convicted,  after  September  1, 
1989.  of  any  Federal  or  State  offen.-e 
involving  the  distribution  or  possessun  of  a 
controlled  substance,  or  that  if  I  have  been 
so  convicted  1  am  not  ineligible  to  receive 
Federal  Benefits,  either  by  court  order  or 
operation  of  law.  under  21  U.S.C  853a. 

Finally,  I  certify  that  applicant  is  not 
domiciled  in  Mexico  or  owned  or  controlled 
by  persons  of  that  country. 

Note  Signature  must  be  that  of  applicant. 
not  legal  representative. 

(Signature  &  Date) 

FILING  FEE  INFORMATION 

APPUCATION  FOR  AUTHORITY S300 

You  must  submit  a  S300  filing  flee  for  each 
type  of  authority  requested.  Fees  for  multiple 
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applications  may  be  combined  in  a  single 

payment. 

INDICATE  AMOUNT  $ AND 

METHOD  OF  PAYMENT: 
a  CHECK  or  D  MONEY  ORDER  made 

payable  to  Secretary,  Interstate 

Commerce  Commission. 
D  VISA  D  MASTER  CARD 

Credit  Card  No.    

Expiration  Date:  

Signature:  — . 

Date: 

[FR  Doc  94-25145  Filed  10-11-94;  8:45  am] 
BH.UNG  COOE  703S-01-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  940971-4271;  I.D.  082594C] 
RIN  0648-AH04 

Talcing  and  Importing  of  Marine 
Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  clarify  that  the  provisions  of  the 
Marine  Mammal  Protection  Act 
(MMPA)  that  make  it  unlawful  for  any 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States, 
intentionally  to  set  a  purse  seine  net„on 
or  to  encircle  any  marine  mammal 
during  any  tuna  fishing  operation,  apply 
to  all  U.S.  citizens  regwdless  of  the  flag 
of  the  vessel.  This  rule  also  clarifies  the 
geographic  scope  of  the  prohibition. 
This  action  is  intended  to  clarify 
statutory  language  to  further  the  goals 
and  objectives  of  the  MMPA. 
DATES:  Comments  must  be  submitted  on 
or  before  November  14, 1994. 
ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  addressed 
to  the  Director,  Southwest  Region, 
NMFS.  501  W.  Ocean  Blvd..  Suite'4200. 
Long  Beach,  CA  90802,  310-980--I001. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Dana  Wilkes,  310-980-4019. 
SUPPLEMENTARY  INFORMATION:  In  1992, 
the  International  Dolphin  Conservation 
Act  (IDCA)  amended  the  MMPA  in 
several  respects,  including  making  it 
unlawful,  after  February  28, 1994,  for 
any  person  or  vessel  that  is  subject  to 
the  jurisdiction  of  the  United  States, 
intentionally  to  set  a^purse  seine  net  on 
or  to  encircle  any  marine  mammal 
during  any  tuna  fishing  operation.  The 
IDCA  provides  two  relevant  exceptions 


t(  these  prohibitions:  (1)  As  necessary 
f(  r  scientific  research;  and  (2)  as 
ai  ithorized  by  the  general  permit  that 
vi  as  issued  to  the  American  Tunaboat 
A  ssociation  on  December  1, 1980. 

The  taking  of  marine  mammals  by 
U  S.  purse  seine  vessels  fishing  for 
yi  sllowfin  tuna  in  the  eastern  tropical 
Pi  icific  Ocean  (ETP)  is  regulated  by 
N  VIFS,  pursuant  to  the  N^^A,  because 
pi  irse  seine  fishing  for  yellowfin  tuna  in 
th  e  ETP  has  frequently  involved  the 
s(  Iting  on,  encircling,  and  capturing  of 
di  tlphins  as  part  of  the  fishing 
o  leration.  Earlier  this  year,  NMFS 
d  termined  that  the  dolphin  mortality 
qi  lOta  prescribed  under  the  MMPA  for 
v(  ssels  under  the  American  Tunaboat 
A  isociation  general  permit  (which 
c(  vers  only  U.S.-flag  vessels)  had  been 
re  iched  and,  on  February  8, 1994, 
cl  )sed  the  tuna  fishery  in  the  ETP 
in  L^olving  the  intentional  setting  on  or 
ei  circlement  of  marine  mammals  to 
U  S.-flag  vessels  (59  FR  8417,  February 
2:  ,  1994). 

\s  a  result  of  a  written  inquiry  and  a 
sv  ^sequent  lawsuit  by  U.S.  citizens 
w  )rking  aboard  foreign-flag  purse  seine 
v«  ssels,  NMFS  learned  earlier  this  year 
th  it  U.S.  citizens  are  involved  in  the 
E'  P  purse  seine  yellowfin  tima  fishery 
in  L'olving  the  intentional  setting  on  and 
er  circlement  of  marine  mammals  as 
ca  jtains  and  crew  members  on  foreign- 
fli  g  vessels.  For  the  purposes  of  the 
pi  ohibitions  that  were  added  to  the 
M  VIPA  by  the  IDCA,  NMFS  considers 
"i  ny  person  subject  to  the  jurisdiction 
of  the  United  States"  to  include  any 
US.  citizen  aboard  a  fishing  vessel, 
re  jardless  of  the  flag  of  the  vessel, 
lo  :ated  within  the  territorial  sea  of  the 
Ui  lited  States,  the  U.S.  exclusive 
ec  anomic  zone  (EEZ),  on  the  high  seas, 
or  seaward  of  the  territorial  seas  of 
fo  -eign  nations.  Therefore,  U.S.  citizens 
in  other  nations'  EEZs,  but  seawajtl  of 
th  i  territorial  seas  of  any  nation,  are 
SI  jject  to  the  prohibitions  of  the 
M  vIPA.  The  highest  priority  in 
er  forcing  these  prohibitions  will  be 
ag  linst  those  U.S.  citizens,  such  as    . 
ca  )tains  or  fish  captains,  who  are  in 
cli  arge  of  or  actually  control  fishing 
Of  erations  involving  the  setting  on  and 
er  circlement  of  marine  mammals.  A 
lo  ver  priority  in  enforcing  these 
pi  ihibitions  will  be  against  crew 
m  imbers  who  are  not  in  a  position  of 
au  thority  involving  the  conduct  of 
fining  operations. 

MMFS  will  continue  to  enforce  all 
ot  ler  prohibitions  governing  the  taking 
of  marine  manmials  incidental  to  tuna 
pii  rse  seine  fishing  operations,  as  well 
as  all  other  prohibitions  under  the 
M  idPA,  within  waters  subject  to  the 
jui  isdiction  of  the  United  States,  on  the 


high  seas,  and  seaward  of  the  territorial 
seas  of  foreign  nations.  This  area 
includes  all  of  the  ETP  seaward  of 
foreign  nations'  territorial  seas.  The 
MMPA  and  NMFS  regulations  define 
"taking"  to  include  the  harassment, 
hunting,  capturing,  or  killing  of  any 
marine  mammal,  or  the  attempt  to  do  so. 
Violators  of  the  MMPA  and  the 
implementing  regulations  are  subject  to 
criminal  and  civil  penalties. 

This  rule  proposes  to  amend  50  CFR 
216.24(a)  to  make  clear  that  the  MMPA 
prohibitions  on  intentionally  setting  on 
and  encircling  marine  mammals  during 
tuna  purse  seine  vessel  fishing 
operations  apply  to  all  U.S.  citizens 
regardless  of  the  flag  of  the  vessel.  In 
addition,  the  notice  proposes  to  revise 
the  language  describing  "prohibited 
taking"  found  at  §  216.11  to  make  clear 
that  the  prohibition  does  not  apply  to 
the  territorial  seas  of  foreign  nations,  but 
.  applies  seaward  of  them. 

Qassification 

This  rule  proposes  to  revise  MMPA 
regulations  to  conform  to  an  existing 
statutory  prohibition  that  became 
effective  pursuant  to  the  IDCA  on  March 
1, 1994.  The  proposed  rule  would  not 
establish  any  new  prohibitions  or 
requirements.  The  Assistant  General 
Coimsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed 
modifications  to  the  regulations,  if 
adopted,  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure,  Imports,  Indians.  Marine 
mammals.  Penalties,  Reporting  and 
record  keeping  requirements. 
Transportation. 

Dated:  October  5. 1994. 
Gary  C  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  part  216  is  proposed  to  be 
amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361  etseq..  unless 
otherwise  noted.  « 
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2.  In  §  216.11,  paragraphs  (b)  and  (c) 
are  redesignated  as  paragraphs  (c)  and 
(d)  respectively;  the  introductory  text  is 
revised  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

§216.11    Prohibited  taking. 

Except  as  otherwise  provided  in 
subparts  C,  D,  and  I  of  this  part  216,  or 
in  part  228  or  229,  it  is  unlawful  for: 

•        *        •        *        • 

(b)  Any  person,  vessel,  or  conveyance 
subject  to  the  jiurisdiction  of  the  United 
States  to  take  any  marine  mammal 
seaward  of  the  territorial  sea  of  any 
foreign  nation,  or 


3.  In  §  216.24,  paragraphs  (a)(2)  and 
(a)(3)  are  redesignated  as  paragraphs 
(a)(3)  and  (a)(4),  respectively,  and  a  new 
paragraph  (a)(2)  is  added  to  read  as 
follows: 

§  21 6.24   Taking  and  related  acts  incidental 
to  commercial  fishing  operations. 

(a)*  •  * 

(2)  It  is  unlawful  for  any  person  or 
vessel  that  is  subject  to  the  jurisdiction 
of  the  United  States,  including  any 
citizen  of  the  United  States  who  is 
aboard  a  vessel  operating  under  a 
foreign  flag  or  under  no  flag, 
intentionally  to  set  a  purse  seine  net  on 
or  to  encircle  any  marine  mammal 


during  any  tuna  fishing  operation  in 
waters  under  the  jurisdiction  of  the 
United  States,  or  on  the  high  seas,  or 
seaward  of  the  territorial  sea  of  any 
foreign  nation,  except: 

(i)  As  necessary  for  scientific  research 
approved  by  the  Inter- American 
Tropical  Tuna  Commission;  or 

(ii)  As  authorized  by  the  general 
permit  issued  to  the  American  Tunaboat 
Association  on  December  1, 1980, 
including  any  restrictions  imposed  by 
law. 
•        •        •        •        • 

IFR  Doc.  94-25150  Filed  10-11-94;  8:45  am] 
BtLUNG  CODE  3510-22-W 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  then  rules  or 
proposed  rules  thet  are  appKcabie  to  ttie 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectioa 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

[Docket  No.  940979-4279] 
Annual  Trade  Survey 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  Title  13, 
United  States  Code,  Sections  182,  224, 
and  225, 1  have  determined  the  Census 
Bureau  needs  to  collect  data  covering 
year-end  inventories,  annual  sales,  and 
purchases  to  provide  a  sound  statistical 
basis  for  the  formation  of  policy  by 
various  governmental  agencies.  These 
data  also  apply  to  a  variety  of  public 
and  business  needs.  This  annual  survey 
is  a  continuation  of  similar  wholesale 
trade  surveys  conducted  each  year  since 
1978.  It  provides  on  a  comparable 
classification  basis  annual  sales  and 
purchases  for  1994  and  inventories  for 
1993  and  1994.  These  data  are  not 
available  publicly  on  a^timely  basis  h-om 
nongovernmental  or  other  governmental 
sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  A.  Piesto  or  Edward  Murphy, 
Services  Division,  on  (301)  763-3916. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  2  wholesale  trade  for 
the  period  between  economic  censuses. 
The  1992  Economic  Censuses  are 
currently  being  tabulated.  The  data 
collected  in  this  survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

The  Census  Bureau  will  require 
selected  firms  operating  merchant 
wholesale  establishments  in  the  United 
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Sti  tes  (with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1994  Annual  Trade  Survey.  We  will 
fuijnish  report  forms  to  the  firms 
cojrered  by  this  survey  and  will  require 
their  submission  within  thirty  days  after 
reOeipt.  The  sample  will  provide,  with 
measurable  reliability,  statistics  on  the 
su  ijects  specified  above. 

'  'his  survey  has  been  submitted  to  the 
Of  ice  of  Management  and  Budget,  in 
ac<  ordance  with  the  Paperwork 
Re  luction  Act,  Public  Law  96-511,  as 
am  ended,  and  was  cleared  under  0MB 
Co  itrol  No.  0607-0195.  We  will  provide 
CO  lies  of  the  form  upon  written  request 
to  he  Director,  Bureau  of  the  Census, 
W(  shington,  D.C.  20233. 

1  lased  upon  the  foregoing,  I  have 
dii  Bcted  that  an  annual  survey  be 
coi  iducted  for  the  purpose  of  collecting 
the  se  data. 


paled:  October  5. 1994. 
A.  Scarr, 

Director,  Bureau  of  the  Census. 
Doc.  94-25174  Filed  10-11-94;  8:45  am] 
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Inl  >mational  Trade  Administration 
[A-  301-801] 

Na  ;ice  of  Amended  Preliminary 
De  ermination  of  Sales  at  Less  Than 
Fa  r  Value:  Fresh  Cut  Roses  From 
Co  ombia 

AG  :NCY:  Import  Administration, 
Int  jmational  Trade  Administration, 
De  )artment  of  Commerce 
EFl  ECTlVE  date:  October  12, 1994. 

FO  I  FURTHER  INFORMATION  CONTACT: 
Jan  les  Maeder  or  James  Terpstra,  Office 
of  Antidumping  Investigations,  Import 
Ac  ministration,  U.S.  Department  of 
Co  nmerce,  14th  Street  and  Constitution 
Avsnue,  N.W.,  Washington,  D.C.  20230; 
tel  iphone  (202)  482-3330  and  482- 
39i  i5,  respectively. 

Sc(  ipe  of  Investigation 

'  "he  products  covered  by  this 
in\  estigation  are  firesh  cut  roses, 
in(  luding  sweethearts  or  miniatures^ 
int  jrmediates,  and  hybrid  teas,  whether 
im  )orted  as  individual  blooms  (stems) 
or  n  bouquets  or  bunches.  Roses  are 
cla  isifiable  under  subheadings 
0&  3.10.6010  and  0603.10.6090  of  the 
Ha  monized  Tariff  Schedule  of  the 
Ur  ited  States  (HTSUS).  The  HTSUS 


subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Summary 

The  purpose  of  this  notice  is  to  amend 
our  preliminary  determination  (59  FR 
48284,  September  20, 1994)  with  regani 
to  respondents  Grupo  Andes  and  Grupo 
Benilda,  and  to  the  "all-others"  rate. 

Case  History 

On  September  12, 1994,  the 
Department  of  Commerce  (the 
Department)  made  its  affirmative 
preliminary  determination  of  sales  at 
less  than  fair  value  (59  FR  48284, 
September  20, 1994). 

On  September  16, 1994,  Grupo  Andes, 
Grupo  Benilda,  Grupo  Intercontinental, 
and  the  Prisma  Group  alleged  that  the 
Department,  in  mailing  its 
determination,  made  ministerial  errors 
which  led  to  the  application  of  best 
information  available  (BIA).  They 
requested  that  the  Department  correct 
the  ministerial  errors,  amend  its 
preliminary  determination,  and 
recalculate  the  all  others  rate.  In 
addition,  Grupo  Andes  requested  that 
the  Department  reverse  its  preliminary 
decision  not  to  verify  its  information. 

On  September  21, 1994,  counsel  for 
Grupo  Andes,  Grupo  Benilda,  Grupo 
Intercontinental  and  the  Prisma  Group 
met  with  officials  of  the  Department  of 
Commerce  (see  the  September  22, 1994, 
ex-parte  memorandum).  Also  on 
September  21, 1994,  the  Caicedo  Group 
alleged  that  the  Department  made 
ministerial  errors  in  calculating  its 
dumping  margin  and  requested  that  the 
Department  correct  these  errors  and 
amend  the  preliminary  determination. 
On  September  21, 1994,  petitioner 
submitted  comments  opposing 
respondents'  ministerial  error 
allegations  and  their  request  to  amend 
the  preliminary  determination.  On 
September  22, 1994,  counsel  for 
petitioner  met  with  officials  of  the 
Department  of  Commerce  (see  the 
September  22, 1994,  ex-parte 
memorandum).  On  September  23, 1994, 
petitioner  submitted  a  written  summary 
of  its  September  22, 1994,  meeting 
comments. 

On  September  26, 1994,  Grupo 
Tropica  les  alleged  that  the  Department 
made  ministerial  errors  in  calculating  its 
dumping  margin  and  requested  that  the 


Department  correct  these  errors  and 
amend  the  preliminary  determination. 

Amendment  of  Preliminary 
Determination 

The  Department  has  determined  that 
the  allegations  of  the  Caicedo  Group. 
Grupo  Intercontinental.  Grupo  Prisma, 
and  Grupo  Tropicales  involved  issues 
that  were  other  than  clerical  or 
ministerial  in  nature.  Consequently,  we 
are  not  amending  our  preliminary 
determination  with  respect  to  these 
companies.  However,  we  are  amending 
the  preliminary  determination  for  Grupo 
Andes  and  Grupo  Benilda.  Accordingly, 
we  have  recalculated  the  "all  others" 
rate.  Set  forth  below  is  the  basis  for  our 
amended  preliminary  determination 
with  respect  to  these  companies. 

It  is  not  our  normal  practice  to  amend 
preliminary  determinations  since  these 
determinations  only  establish  estimated 
maruns,  which  are  subject  to 
verification  and  which  may  change  in 
the  final  determination.  However, 
because  of  the  specific  facts  pertaining 
to  this  investigation,  the  Department  has 
determined  to  amend  its  preliminary 
determination  to  correct  for  the 
significant  ministerial  errors  involved. 
See  the  Department's  proposed  19  CFR 
353.15(g)(4)  (57  FR  1131. 1132  (January 
10, 1992));  Amendment  to  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made  Fiber  from  Hong 
Kong,  55  Fed.  Reg.  19289-90  (May  9, 
1990). 

A.  Grupo  Andes 

In  determining  whether  Grupo  Andes 
had  a  viable  home  market  for  the 
preliminary  determination,  the 
Department  reUed  upon  the  narrative  of 
Grupo  Andes's  July  22  submission, 
which  indicated  that  its  home  market 
was  not  viable  when,  in  its  appendix  to 
this  submission,  Grupo  Andes  provided 
data  which  demonstrated  that  its  home 
market  was  viable.  Thus,  although  there 
was  data  on  the  record  which 
established  that  Andes'  home  market 
was  viable,  we  did  not  pursue  further 
Grupo  Andes  home  market  sales  data  for 
the  preliminary  determination. 
Therefore,  the  Department's  initial 
viability  determination  for  Grupo  Andes 
was  erroneous,  as  was  the  Department's 
decision  not  to  taiie  additional  action  in 
regard  to  Grupo  Andes'  home  maiket 
sales.  Therefore,  the  E)epartment  was 
left  with  no  option  but  to  preliminarily 
assign  Grupo  Andes  a  mai:gin  based  on 
BIA.  Because  the  Department  considers 
its  initial  unintentional  error  to  be 
ministerial,  and  because  correction  of 
that  error  would  result  in  a  change  of  at 
least  5  absolute  percentage  points  in. 


but  not  less  than  25  percent  of.  the 
preliminary  margin  for  Grupo  Andes, 
that  error  constitutes  a  significant 
ministerial  error  imder  proposed  19  CFR 
353.15(g)(4)  (57  Fed.  Reg.  1131, 1132 
(January  10, 1992)),  the  Department's 
proposed  regulation  for  correcting 
significant  ministerial  errors  in 
preliminary  antidumping  and 
countervailing  duty  determinations.  The 
Department  thus  has  determined  to 
amend  its  preliminary  determination  to 
establish  a  preliminary  margin  for 
Grupo  Andes  based  upon  its  data  on  the 
administrative  record. 

The  Department  further  will  (1) 
require  Grupo  Andes  to  submit  its  home 
market  sales  listing;  (2)  investigate,  if 
necessary,  whether  Grupo  Andes  made 
home  market  sales  at  prices  below  its 
cost  of  production;  and  (3)  conduct 
verification  of  all  information 
submitted. 

B.  Grupo  Benilda 

Two  business  days  before  the 
Department's  preliminary 
determination,  Grupo  Benilda  filed  a 
pre- verification  submission  which 
appeared  to  contain  such  extensive 
additions  and  corrections  to  its  original 
response  as  to  constitute  an  entirely 
new  response.  The  Department  thus 
determined  initially  that  the  submission 
called  into  question  the  integrity  of  the 
response  as  a  whole  and  preliminarily 
assigned  Grupo  Benilda  a  margin  based 
on  BIA.  Subsequently,  the  Department 
has  determined  that  Grupo  Benilda 's 
September  8  submission,  rather  than 
representing  a  new  response,  in  fact 
contained  minor  data  corrections  to  its 
response.  Because  that  initial 
determination  in  regard  to  the 
September  8  submission  was  an 
unintentional  error  which  the 
Department  considers  to  be  ministerial, 
and  because  correction  of  that  error 
would  lead  to  a  change  of  at  least  5 
absolute  percentage  points  in,  but  not 
less  than  25  percent  of,  the  preliminary 
margin  for  Grupo  Benilda,  that  error 
constitutes  a  significant  ministerial  error 
pursuant  to  the  Department's  proposed 
regulation  outlined  above.  The 
Department  thus  has  determined  to 
amend  its  preliminary  determination  to 
establish  a  preliminary  margin  for 
Grupo  Benilda  based  upon  its  data  on 
the  administrative  record  prior  to  its 
September  8  submission. 

C.  AU  Others  Bate 

Because  the  preliminary  dumping 
margins  for  Grupo  Andes  and  Grupo 
Benilda  have  changed,  the  preliminary 
weighted-average  "all  others"  rate  has 
also  changed.  (See  Suspension  of 


Liquidation  section  of  this  notice, 
below.) 

I7se  of  Third  Country  Prices/ 
Constructed  Value 

For  a  discussion  of  the  proper  basis 
for  Foreign  Market  Value,  see  the 
Department's  September  12, 1994, 
preliminary  determination  (59  FR 
48284.  Septetnber  20, 1994). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  fresh 
cut  roses  from  Colombia  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  For  all 
U.S.  prices,  we  used  weighted-average 
monthly  U.S.  prices  (see  the  September 
12, 1994,  concurrence  memorandum). 

United  States  Price 

For  sales  by  both  Grupo  Andes  and 
Grupo  Benilda,  we  based  USP  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Trade  Act  of  1930. 
as  amended  ("the  Art"),  when  the 
subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  and  when 
exporter's  sales  price  (ESP) 
methodology  was  not  otherwise 
indicated. 

In  addition,  where  certain  sales  to  the 
first  unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
based  USP  on  ESP,  in  accordance  with 
section  772(c)  of  the  Art. 

We  made  company-specific 
adjustments,  as  follows: 

A.  Grupo  Andes 

For  Grupo  Andes,  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  dedurtions. 
where  appropriate,  for  foreign  inland 
freight,  air  freight.  U.S.  Customs  duties, 
U.S.  and  Colombian  indirert  selling 
expenses  including  inventory  carrying 
costs,  and  U.S.  dirert  selling  expenses 
including  credit  expenses. 

For  roses  that  were  further 
manufartured  into  bouquets  after 
importation,  we  adjusted  for  all  value 
added  in  the  United  States,  including 
the  proportional  amount  of  profit  or  loss 
attributable  to  the  value  added, 
pursuant  to  sertion  772(e)(3)  of  the  Art. 
We  added  pecking  to  reported  U.S. 
prices.  For  the  cost  of  merchandise 
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subject  to  further  manufacturing,  in 
addition  to  the  adjustments  cited  in  the 
section  on  FMV,  below,  for  constructed 
value,  we  (1)  corrected  the  U.S.  general 
expenses  to  reflect  a  percentage  of  cost 
of  goods  sold,  and  (2)  recalculated 
interest  expense  to  exclude  the  CV 
offset. 

B.  Gnipo  Benilda 

For  Grupo  Benilda,  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  customs  duties, 
U.S.  brokerage  and  handling  expenses, 
credit  expenses,  Colombian  Flower 
Council  expenses,  the  greater  of  U.^S. 
commissions  to  the  related  reseller  or 
U.S.  indirect  selling  expenses  incurred, 
Colombian  indirect  selling  expenses, 
including  inventory  carrying  costs  and 
other  indirect  selling  expenses.  For 
those  ESP  sales  where  Grupo  Benilda 
did  not  report  airfreight,  U.S.  duty,  and 
U.S.  brokerage  and  handling  expenses, 
we  applied,  as  BIA,  the  highest  reported 
value  for  each  such  expense  (see  the 
Department's  September  9, 1994,' 
concurrence  memorandum.) 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  fresh  cut  roses 
in  the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV,  we  compared 
the  volume  of  home  market  sales  of 
roses  to  the  volume  of  third  country 
sales  of  roses  in  accordance  with  section 
773(a)(1)(B)  of  the  Act.  Based  on  this 
comparison,  we  determined  that  Grupo 
Benilda  had  a  viable  home  market  with 
respect  to  sales  of  roses  during  the  POI 
and,  therefore,  we  based  FMV  for  Grupo 
Benilda  on  home  market  sales  where 
those  sales  were  above  the  cost  of 
production.  For  Grupo  Andes,  we  based 
FMV  on  constructed  value  (CV). 

We  based  FMV  for  Grupo  Benilda  on 
two  six-month  periods.  Period  one  is 
January  1993  through  June  1993,  and 
period  two  is  July  1993  through 
December  1993.  For  a  further  discussion 
of  these  periods,  see  the  September  12, 
1994,  concurrence  memorandum^ 

A.  Grupo  Andes 

For  Grupo  Andes,  we  calculated  FMV 
based  on  CV,  in  accordance  with^ection 
773(e)  of  the  Act.  We  calculated  CV 
based  on  Grupo  Andes'  cost  of 
cultivation,  plus  general  expenses, 
profit  and  packing  in  the  United  States. 


or  total  general  expenses,  including 
Uing  and  financial  expenses  (SG&A), 
e  used  the  greater  of  reported  general 
xpenses  or  die  statutory:  minimum  of 
en  percent  of  the  cost  of  cultivation, 
"■or  CV  profit,  we  used  the  greater  of  the 
eighted-average  reported  profit  during 
e  POI  or  statutory  minimum  of  eight 
rcent  of  the  cost  of  cultivation  and 
eneral  expenses,  in  accordance  with  19 
:FR  353.50(a)(2)  and  section  773(e)(B) 
<  if  the  Act.  We  adjusted  Grupo  Andes' 
I  ^V  data  (1)  to  correct  the  export 
Quantity  sold  to  agree  to  information 
1  eported  in  the  supplemental  section  A; 
I  nd  (2)  to  base  selling  and  packing 
I  ixpenses  on  information  provided  in 
he  sales  response. 

For  CV  to  purchase  price 
(  omparisons,  we  made  circumstance  of 
j  ales  adjustments  for  direct  selling 
( ixpenses  including  credit  expenses. 
For  CV  to  ESP  comparisons,  we  made 

{eductions,  where  appropriate,  for 
irect  selling  expenses  including  credit 
I  ixpenses.  We  also  deducted  fromtIV 
'  he  weighted-average  indirect  selling 
(  xpenses,  including  inventory  carrying 
( ;osts  up  to  the  amount  of  indirect 
elling  expenses  incurred  on  U.S.  sales, 
n  accordance  with  19  CFR  353.56(b)(2). 

?.  Grupo  Benilda 

Because  we  found  "reasonable 
rounds  to  believe  or  suspect"  that 
jrupd  Benilda  sold  roses  in  Colombia  at 
trices  below  their  COP,  we  initiated  a 
^OP  investigation  to  determine  whether 
t  had  home  market  sales  that  were 
lade  at  less  than  their  respective  COPs, 
n  accordance  with  section  773(b)  of  the 
.  ^ct.  (See  the  September  8, 1994, 
nemorandum  from  Richard  W. 
/loreland  to  Barbara  R.  Stafford.) 

In  accordance  with  section  773(b)  of 
tie  Act,  we  examined  whether  Benilda 
lold  roses  below  the  cost  of  production 
fi  significant  quantities  over  an 
( ixtended  period  of  time.  In  keeping 
1  vith  our  practice  involving  perishable 
•roducts,  if  more  than  50  percent  of 
>rupo  Benilda's  sales  of  roses,  on  a 
lodel-specific  basis,  were  at  prices 
I  bove  the  COP,  we  did  not  disregard 
I  ny  below-cost  sales  pursuant  to  section 
1  73(b)  of  the  Act,  because  we 
letermined  that  Grupo  Benilda's  below- 
eost  sales  were  not  made  in  substantial 
I  uantities  within  an  extended  period  of 
ime.  (See  Certain  Fresh  Winter 
Vegetables  Froni  Mexico  45  FR  20512 
1980).)  If  between  50  and  90  percent  of 
Irupo  Benilda's  sales,  on  a  model- 
I  pecific  basis,  were  at  prices  below  the 
I  X)P,  and  the  below  cost  sales  were 
1  nade  within  an  extended  period  of 
I  ime,  we  disregarded  only  the  below- 
'  ;ost  sales.  Where  we  found  that  more 
ban  90  percent  of  Grupo  Benilda's 


sales,  on  a  model-specific  basis,  were  at 
prices  below  the  COP,  we  disregarded 
all  sales  and  calculated  FMV  based  on 
CV. 

In  order  to  determine  whether  Grupo 
Benilda's  home  market  sales  were  above 
the  COP,  we  calculated  COP  based  on 
the  sum  of  Grupo  Benilda's  cost  of 
cultivation,  general  expenses,  and 
packing;  we  calculated  CV  based  on  the 
sum  of  Grupo  Benilda's  COP  plus  profit. 
For  total  general  expenses,  including 
selling  and  financial  expenses,  (SG&A) 
we  used  the  greater  of  reported  general 
expenses  or  the  statutory  minimum  of 
ten  percent  of  the  cost  of  cultivation. 
For  CV  profit,  we  used  the  greater  of  the 
weighted-average  reported  prolil  during 
the  POI  or  the  statutory  minimum  of 
eight  percent  of  the  cost  of  cultivation 
and  general  expenses,  in  accordance 
with  19  CFR  353.50(a)(2)  and  section 
773(e)(B)  of  the  Act.  We  adjusted  Grupo 
Benilda's  COP  and  CV  data  to  (1)  correct 
an  error  in  the  company's  calculation  of 
average  interest  expense;  (2)  include  the 
entire  amount  of  the  1993  labor  bonus; 
and  (3)  disallow  the  company's 
exclusion  of  certain  G&A  expenses. 

In  accordance  with  19  CFR  353.58,  we 
compared  Grupo  Benilda's  U.S.  sales  to 
home  market  sales  made  at  the  same 
level  of  trade,  where  possible. 

For  those  home  market  sales  above 
the  cost  of  production,  we  based  FMV 
on  packed,  f.o.b.  farm  prices  to 
unrelated  customers. 

For  home  market  price  to  purchase 
price  comparisons,  pursuant  to  19  CFR 
353.56(a)(2),  we  made  circumstance-of- 
sale  adjustments,  were  appropriate,  for 
differences  in  credit  expenses. 

For  home  market  price  to  ESP 
comparisons,  we  made  deductions  for 
the  weighted-average  home  market 
indirect  selling  expenses,  including, 
where  appropriate,  inventory  carrying 
costs,  up  to  the  amount  of  the  greater  of 
either  indirect  selling  expenses  incurred 
on  U.S.  sales  or  related-party 
commissions  paid  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(1). 
We  also  made  deductions,  for  home 
market  credit  expenses.  For  all  price-to- 
price  comparisons,  we  also  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sales  adjustments  for  credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  weighted-average  home  market 
indirect  selling  expenses,  including 
inventory  carrying  costs,  up  to  the 
amount  of  the  greater  of  either  indirect 
selling  expenses  incurred  on  U.S.  sales 
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or  related-party  commissions  paid  on 
U.S.  sales,  in  accordance  with  19  CFR 
353.56(b)(2). 

Currency  Conversion 

Because  certified  exchange  rates  for 
Colombia  were  imavailable  from  the 
Federal  Reserve,  we  made  currency 
conversions  for  expenses  denominated 
in  Colombian  pesos  based  on  the  official 
monthly  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  certified  by  the 
International  Monetary  Fund. 

Verification 

As  provided  in  section  776(h)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  the  Department  will  direct 
the  U.S.  Customs  Service  to  continue  to 
require  a  cash  deposit  or  posting  of 
bond  on  all  entries  of  subject 
merchandise  from  Colombia  for  Grupo 
Andes,  Grupo  Benilda  and  for  the  all- 
others  rate  at  the  newly  calculated  rate, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Manufacturer/Producer/Exporter 


Grupo  Andes  . 
Qnjpo  Benilda 
All  Ottwrs 


Margin 
percent 


7.63 

9.89 

22.73 


rrC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  the 
amended  preliminary  determination.  If 
our  final  determination  is  affirmative, 
the  ITC  will  determine  whether  imports 
of  the  subject  merchandise  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry,  before  the 
later  of  120  days  after  the  date  of  the 
original  preliminary  determination 
(September  12, 1994)  or  45  days  ai^er 
our  final  determination. 

Public  Comment 

As  stated  in  our  preliminary 
determination  (59  FR  48284,  September 
20,  1994),  and  pursuant  to  our  notice  of 
postponement  of  the  final  determination 
signed  September  28. 1994,  case  briefs 
or  other  written  comments,  in  at  least 
ten  copies,  must  be  submitted  to  the 
Assistant  Secretary  for  Import 
Administration  no  later  than  December 
2, 1994.  and  rebuttal  briefs  no  later  than 
December  9, 1994.  In  accordance  with 
19  CFR  353.38(b).  we  will  hold  a  public 


hearing,  in  accordance  with  a  party's 
request,  to  give  intoested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  on 
December  13, 1994,  at  1:00  p.m.  at  the 
U.S.  Department  of  Commerce,  Room 
4830, 14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  enter 
an  appearance  at  the  hearing  must 
submit  a  written  request  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099,  within  ten  days  of  the  publication 
of  this  notice  in  the  Federal  Register. 
Request  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentation  will  be  limited  to  issues 
raised  in  the  briefs. 

Dated:  October  4. 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
A  d ministration. 

[FR  Doc.  94-25220  Filed  10-11-94;  8:45  am) 

BILUNQ  OOOC  XIO-OS-^ 


[A-68ft-02q 

Roller  Chain,  Other  Than  Bicyde,  From 
Japan;  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTKM:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 


SUMMARY:  On  November  24. 1993,  the 
Department  of  Commerce  (the 
Department)  submitted  to  the  Court  of 
hitemational  Trade  (OT)  the  final 
results  of  redetermination  pursuant  to  a 
remand  in  Pulton  Chain  Co.,  v.  United 
States  (Slip  Op.  93-202.  October  18. 
1993).  On  December  14. 1993.  the  OT 
affirmed  our  redetermination  (Slip  Op. 
93-235).  In  accordance  with  that 
affirmation,  we  are  hereby  amending  the 
final  results  of  the  administrative  review 
for  the  April  1. 1981.  through  March  31, 
1982,  and  the  April  1, 1982,  tilrough 
March  31, 1983,  periods  with  respect  to 
Pulton  Chain  Co.  (Pulton).  Pulton's  rate 
is  5.22  percent  for  the  1981-1982  period 
and  5.45  percent  for  the  1982-1983 
p>eriod. 

EFFECnvc  DATE:  October  12. 1994. 


FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  W.  Prosser  or  Wendy  J.  Frankel, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-1130. 

SUPPt^MENTARY  iNFORMATKM: 
Background 

On  October  18, 1993,  the  OT,  in 
Pulton  Chain  Co.,  v.  United  States  (Slip 
Op.  93-020.  October  18. 1993), 
remanded  to  the  Department  for 
redetermination  the  final  results  of  the 
April  1, 1981,  through  March  31,  1982. 
and  April  1, 1982,  through  March  31, 
1983,  administrative  reviews  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan  (38  FR 
9226;  April  12, 1973). 

In  the  Department's  final  results  of 
administrative  review,  the  dumping 
margin  for  Puhon  roller  chain  sold  or 
imported  into  the  United  States  during 
the  periods  April  1, 1981,  through 
March  31, 1982,  and  April  1,  1982. 
through  March  31, 1983,  was  15.92 
percent.  Pulton's  dvunping  margin  for 
those  final  results  was  based  on  best 
information  available  (BIA),  in 
accordance  with  Section  776(c)  of  the 
Tariff  Act  of  1930,  as  amended,  (the  Art) 
(see  Roller  Chain  from  Japan,  Final 
Results  of  the  Antidumping  Duty 
Administrative  Reviews,  56  FR  32175 
(July  15, 1991)). 

On  October  18, 1993,  the  CIT 
remanded  this  case  to  the  Department 
"to  apply  BIA  rates  based  on  the 
calculated  rates  for  other  exporters 
during  the  period  at  issue,  or  to 
calculate  an  actual  antidumping  duty 
rate  for  (Pulton)"  {see  Pulton  Chain  Co. 
V.  United  States  (Slip  Op.  93-202)). 


Final  Remand  Results 


In  accordance  with  the  CTT's  order, 
the  Department  revised  its  final  results 
with  respert  to  Pulton  for  the  1981- 
1982  and  1982-1983  administrative 
reviews  of  roller  chain  from  Japan.  On 
the  basis  of  the  BLA  margins  sanctioned 
by  the  CIT,  we  determined  that  the 
revised  weighted-average  margin  for 
Pulton  for  the  period  April  1, 1981, 
through  March  31, 1982,  is  5.22  percent 
and  the  weighted-average  margin  for 
Puhon  for  the  period  April  1, 1982, 
through  March  31. 1983,  is  5.45  percent. 
FWAL  RESULTS  OF  REDETERMINATION: 

On  December  14,  1993,  die  CIT 
affirmed  our  redetermination  (Slip  Op. 
93-235).  In  accordance  with  that 
affirmation,  we  are  hereby  amending  the 
final  results  of  the  administrative  review 
for  the  April  1, 1981,  through  March  31 
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1982,  and  the  April  1, 1982,  through . 
March  31, 1983  periods  with  respect  to 
Pulton.  Pulton's  rate  for  the  1981-1982 
period  is  5.22  percent  and  for  the  1982- 
1983  period  it  is  5.45  percent. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

This  notice  is  in  accordance  with 
section  516{a)(e)  of  the  Act. 

Dated:  September  28, 1994. 
Susan  G.  Essennan, 
Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  94-25082  Filed  10-11-94;  8:45  ami 

BILUNO  CODE  3510-OS-P 


(A-1 00-002] 

Notice  of  Price  Determination;  Uranium 
from  Kazakhstan,  Kyrgyzstan,  and 
Uzt>ekistan 

AGENCY:  International  Trade 
Administration.  Import  Administration, 
Commerce. 
ACTION:  Notice. 

summary:  Pursuant  to  section  IV.C.l.  of 
the  antidumping  suspension  agreements 
on  uranium  from  Kazakhstan, 
Kyrgyzstan,  and  Uzbekistan,  the 
Department  calculated  an  observed 
market  price  for  uranium  of  $11.13/lb. 
On  the  basis  of  this  price,  the  export 
quota  for  uranium  pursuant  to  Section 
IV. A.  of  each  of  the  agreements  is  zero. 
Exports  pursuant  to  other  provisions  of 
the  agreements  are  not  affected  by  this 
price. 

EFFECTIVE  DATE:  October  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Skinner,  Beth  Chalecki,  or  Yury 
Beyzarov,  Office  of  Agreements 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  &  Constitution  Ave.,  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-0159.  (202)  482-2312,  or  (202)  482- 
2243  respectively. 

PRICE  CALCULATION:   * 

Background 

Section  IV.C.l.  of  each  agreement 
specifies  that  the  Dei>artment  will  issue 
the  DOC  observed  market  price  on 
October  1, 1994,  and  use  it  to  determine 
the  quota  applicable  to  imports  from  the 
various  republics  during  the  period 
October  1, 1994  to  March  31, 1995. 

-  Calculation  Summary 

Section  IV.Cl.  of  each  agreement 
specifies  bow  the  components  of  the 


market  price  are  reached.  In  order  to 
ddtermine  the  spot  market  price,  the 
Department  utilized  the  monthly 
average  of  the  Uranium  Price 
Information  System  Spot  Price  Indicator 
(L  PIS  SPI)  and  the  weekly  average  of 
th )  Uranium  Exchange  Spot  Price  (Ux 
Sj  ot).  In  order  to  determine  the  long- 
tei  m  market  price,  the  Department 
ut  lized  the  weighted  average  long-term 
pi  ce  as  determined  by  the  Department 
or  the  basis  of  information  provided  by 
m  u'ket  participants  and  a  simple 
av  erage  of  the  UPIS  Base  Price  for  the 
m  )nths  in  which  there  were  new 
CO  ntracts  reported. 

DuT  letters  to  market  participants 
pi  Qvided  a  contract  summary  sheet  and 
di  -ections  requesting  the  submitter  to 
re  )ort  his/her  best  estimate  of  the  future 
pi  ice  of  merchandise  to  be  delivered  in 
ac  :ordance  with  the  contract  delivery 
sc  ledules  (in  U.S.  dollars  per  pound 
U  Og  equivalent).  Using  the  information 
re  >orted  in  the  proprietary  summary 
si  eets.  the  Department  calculated  the 
pi  esent  value  of  the  prices  reported  for 
ai  y  future  deliveries  assuming  an 
ai  nual  inflation  rate  of  2.78  percent, 
w  lich  was  derived  frt>m  a  rolling 
ai  erage  of  the  annual  GNP  Implicit 
Pi  ice  Deflator  index  from  the  past  four 
y(  ars.  The  Department  used  the  base 
q  lantities  reported  on  the  summary 
s!  eet  for  the  purpose  of  weight- 
a  eraging  the  prices  of  the  long-term 
ci  mtracts  submitted  by  market 
p  irticipants.  We  then  calculated  a 
si  mple  average  of  the  UPIS  Base  Price 
ai  id  the  long-term  price  determined  by 
tl  e  Department. 

V  eighting 

The  Department  used  the  average  spot 
a  id  long-term  volumes  of  U.S.  utility 
a  id  domestic  supplier  purchases,  as 
n  ported  by  the  Energy  Information 
A  dministration  (EIA),  to  weight  the  spot 
a  id  long-term  components  of  the 

0  )served  price.  In  this  instance,  we  have 
u  >ed  purchase  data  from  the  period 

1  )89-1992,  as  in  the  previous 

d  ^termination.  During  this  period,  the 
s  >ot  market  accounted  for  31.39  percent 
0 '  total  purchases,  and  the  long-term 
market  for  68.61  percent.  We  were  not 
able  to  include  data  from  the  1993  EIA 
I  ranium  Industry  Annual  because  it  has 
b  ^n  withheld  due  to  its  proprietary 
n  Eiture. 

C  alculalion  Announcement 

The  Department  determined,  using 
t  le  methodology  and  information 
(  escribed  above,  that  the  observed 
r  larket  price  is  $11.13.  This  reflects  an 
a  /erage  spot  market  price  of  $9.33, 

V  'eighted  at  31.39  percent,  and  an 

fl  irerage  long-term  contract  price  of 


$11.95.  weighted  at  68.61  percent.  Since 
this  price  is  below  the  $13.t)0/lb. 
minimum  expressed  in  Appendix  A  of 
the  agreements,  there  will  be  no  quota 
under  Section  IV.A.  of  the  agreements 
available  to  any  signatory  republic  for 
the  period  October  1, 1994  to  March  31, 
1995. 

Comments 

Consistent  with  the  Department's 
letters  of  interpretation  dated  February 
22, 1993,  we  provided  interested  parties 
our  preliminarj'  price  determination  on 
September  12, 1994.  We  received  no 
comments. 

Allowing  for  additional  information 
received  since  September  12,  we  have 
determined  that  the  observed  market 
price  for  uranium  is  $11.13/lb.  The 
Department  invites  parties  to  provide 
pricing  information  for  use  in  the  next 
price  determination.  Any  such 
information  should  be  provided  for  the 
record  and  should  be  submitted  by 
March  5, 1995. 

Dated:  October  4, 1994. 

Paul  L.  loSie, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  94-25081  Filed  10-11-94;  8:45  am) 
BtLUNQ  COOE  3S10-O8-P 


Foreign-Trade  Zones  Board 
[Docket  72-«i] 

Foreign-Trade  Zone  76 — Bridgeport, 
Connecticut  Wittidrawal  of  Application 
for  Subzone  Status  for  NorMag  Steel 
Electric  Transformer  Parts  Plant 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  City  of  Bridgeport,  grantee  of  FTZ 
76,  requesting  special-purpose  subzone 
status  for  the  electric  transformer  parts 
manufacturing  facility  of  NorMag,  Inc., 
located  in  Bridgeport,  Connecticut.  The 
application  was  Bled  on  November  5, 
1991  (56  FR  58354, 11/19/91). 

The  withdrawal  was  requested 
because  of  changed  circumstances,  and 
the  case  has  been  closed  without 
prejudice. 

Dated:  September  30, 1994. 
John  J.  Da  Ponte.  fr., 
Executive  Secretary. 

IFR  Doc.  94-25083  Filed  10-11-94;  8:45  am] 
BILUNO  COOC  3610-06-P 


National  Technical  Information  Service 
NTIS  Advisory  Board  Meeting 

AGENCY:  National  Technical  Information 
Service,  Technology  Administration. 
U.S.  Department  of  Commerce. 


ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Monday.  November  7, 1994,  from  9 
a.m.  to  4  p.m.  and  on  Tuesday, 
November  8, 1994,  fitim  9  a.m.  to  4  p.m. 
The  session  on  November  8, 1994  will 
be  closed  to  the  public. 

The  Board  was  established  under  the 
authority  of  15  U.S.C.  3704b(c),  and  was 
chartered  on  September  15, 1989.  The 
Board  is  composed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
information  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
recomniendations  regarding  general 
policies  and  operations  of  NTIS, 
including  policies  in  cormection  with 
fees  and  charges  for  its  services.  The 
agenda  will  include  a  progress  report  on 
NTIS  activities,  an  update  on  NTIS 
plans  to  assist  Depository  Libraries,  an 
update  on  the  progress  of  FedWorid, 
and  a  discussion  of  NTIS'  long  range 
plans.  The  closed  session  discussion  is 
scheduled  to  begin  at  9  a.m.  and  end  at 
4  p.m.  on  November  8, 1994.  The 
session  will  be  closed  because 
premature  disclosure  of  the  information 
to  be  discussed  would  be  likely  to 
significantly  frustrate  implementation  of 
NTIS'  business  plan. 

DATES:  The  meeting  will  convene  on 
November  7, 1994  at  9  a.m.  and  adjourn 
at  4  p.m.  and  convene  again  on 
November  8, 1994  at  9  a.m.  and  adjourn 
at  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  1412,  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
Room  1412. 14th  Street  and 
Constitution  Avenue.  Washington.  DC 
20230. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation  on 
November  7. 1994  and  closed  on 
November  8, 1994.  Approximately  thirty 
minutes  will  be  set  aside  on  November 
7. 1994  for  comments  or  questions  as 
indicated  in  the  agenda.  Seats  will  be 
available  for  the  public  and  for  the 
media  on  a  first-come,  first-served  basis. 
Any  member  of  the  pubUc  may  submit 
written  comments  concerning  the 
Board's  anSairs  at  any  time.  Copies  of  the 
minutes,  of  the  open  session  meeting, 
will  be  available  within  thirty  days  of 
the  meeting  frt)m  the  address  given 
below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Higgins,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Springfield,  Virginia  22161, 
Telephone:  (703)  487-4612;  Fax  (703) 
487-4093. 

Dated:  October  4, 1994. 
Donald  R.  Johnson, 
Director. 
IFR  Doc.  94-25173  Filed  10-11-94;  8:45  am) 
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International  Trade  Administration 

Proposed  Changes  to  Administrative 
Protective  Order  Procedures  in 
Antidumping  and  Countervailing  Duty 
Proceedings,  APO  Application  Form 
and  Standard  APO 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  and  request  for  comment 
on  proposed  changes  to  administrative 
protective  order  (APO)  procedures  in 
antidumping  and  countervailing  duty 
proceedings,  APO  application  form  and 
standard  APO. 

SUMMARY:  The  International  Trade 
Administration  (ITA)  of  the  Department 
of  Commerce  is  considering  three 
significant  changes  in  its  APO  practice: 
(1)  The  adoption  of  a  single  revised 
application  for  an  APO  containing  all  of 
the  conditions  the  ITA  will  require 
concerning  the  use  and  limited 
disclosure  of  hard  copy  and  electronic 
APO  information;  (2)  the  adoption  of  a 
single,  standard  APO  to  be  placed  on 
the  record  of  each  case  by  the 
administering  office,  and  (3)  the 
issuance  of  an  approved  APO  fist  of 
signatories  to  the  APO.  The  revised 
application  and  APO  respond  to  the 
concerns  and  requests  of  the  Trade  Bar 
that  regularly  uses  our  APO  procedures. 
Copies  of  the  proposed  revised 
application  for  APO  and  the  proposed 
standard  APO  are  printed  at  the  end  of 
this  notice,  and  are  available  in  the 
Central  Records  Unit.  Written  comments 
will  be  considered  before  the  ITA  issues 
a  final  decision  regarding  this  matter,  if 
received  not  later  than  60  days  after 
publication  of  this  notice. 

EFFECTIVE  DATE:  October  12. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sebastian,  for  Investigations,  at  (202) 
482-3354.  Maureen  McPhilUps.  for 
Compliance,  at  (202)  482-3019.  or 
Andrew  Lee  Beller.  Central  Records 
Unit.  Import  Administration,  at  (202) 
482-1248. 


SUPPLEMENTARY  INFORMATION: 
Background 

ITA's  APO  procedures  apply  to  the 
vast  quantity  of  proprietary  information 
ITA  receives  in  the  course  of  its 
administrative  antidumping  duty  (AD) 
and  countervailing  duty  (CVD) 
proceedings  from  both  foreign 
governments  and  companies,  and  the 
U.S.  domestic  industry.  The  Trade 
Secrets  Act.  18  U.S.C.  1905.  prevents  a 
federal  agency  &t>m  disclosing  business 
proprietary  information  unless  a 
specific  exemption  is  provided  by 
statute.  Section  777  ofthe  Tariff  Act  of 
1930, 19  U.S.C.  1677a,  however, 
provides  an  exemption  for  the  ITA  from 
the  Trade  Secrets  Act.  and  permits 
limited  disclosure  of  business 
proprietary  information  under  an  APO 
to  representatives  of  parties  to  sjaecific 
proceedings  for  which  the  proprietary 
information  was  submitted.  The 
purpose  of  limited  disclosure  is  to 
provide  representatives  with  the 
information  necessary  to  fully  represent 
the  interests  of  the  parties  in  open  and 
fair  proceedings. 

The  ITA  last  revised  its  APO 
application,  procedures,  and  relevant 
regulations  in  1989  in  order  to 
implement  the  provisions  of  The 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (the  Omnibus  Trade  Act) 
affecting  access  under  APO.  The 
Omnibus  Trade  Act  broadened  the 
scope  of  disclosure  of  business 
proprietary  information  imder  APO. 
required  direct  service  of  APO 
information  on  authorized  parties,  and 
established  statutory  deadlines  for  the 
release  of  APO  information.  Given  the 
dramatic  increase  in  the  amount  of 
information  submitted  in  ITA's 
proceedings,  as  well  as  in  the  increased 
desire  for  access  to  electronic  media,  the 
1989  APO  appUcation  and  procedures 
reflected  ITA's  concerns  that 
information  in  both  hard  copy  and 
electronic  form  be  adequately  protected. 

Under  these  still  current  procedures. 
ITA's  APO  application  and  the  APO 
itself  contain  detailed  restrictions  on  the 
use  and  distribution  of  proprietary 
information.  A  party's  representative 
submits  an  APO  application,  and  the 
ITA  generally  issues  an  APO  to  that 
representative.  Except  for  instances 
where  a  party  is  represented  by  co- 
counsel,  a  party  may  have  only  one 
rei»esentative  for  each  proceeding.  If  a 
p^ty  wishes  to  have  an  additional 
representative,  it  must  operate  through 
the  single  representative.  Any  time  a 
party  wishes  to  add  or  change  a 
representative,  it  must  file  an  additional 
APO  application,  and  the  ITA  will  issue 
an  amended  APO. 
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After  5  years  of  experience  witththe 
1989  procedures,  and  after  consultation 
with  the  Bar  Committee  representing  the 
International  Law  Section  of  the  District 
of  Columbia  Bar,  the  Section  of 
International  Law  and  Practice  of  the 
American  Bar  Association,  the 
International  Trade  Commission  Trial 
Lawyers  Association,  and  the  Customs 
and  International  Trade  Bar  Association 
(the  Committee),  we  believe  it  is  time  to 
reevaluate  and  revise  our  procedures. 
The  Committee  polled  its  members  on 
various  issues.  Throu^  this  cooperative 
effort,  the  ITA  is  proposing  changes  that 
reduce  the  micromanagement  of  a 
representative's  handling  of  business 
proprietary  information,  allow  for  two 
independent  representatives  to  have 
APOs  in  a  proceeding,  and  provide  for 
the  issuance  of  a  single  APO  on  the 
record  in  each  proceeding,  rather  than 
the  issuance  of  multiple  APOs  to  each 
representative.  We  l)elieve  that  the 
proposed  changes  will  provide  for 
effective  and  practicable  protection  of 
business  proprietary  information, 
expedite  issuance  of  APOs  and  APO 
amendments,  and  reduce  the  number  of 
APO  violations. 

Proposed  Changes 

The  proposed  changes  to  the  APO 
application  and  the  procedures  are 
discussed  below. 

(1)  Revised  Application  for  APO 

At  the  recommendation  of  the 
Committee,  we  propose  removing  overly 
restrictive  conditions  in  the  application 
for  APO  and  the  APO  itself,  while 
retaining  the  critical  restrictions 
necessary  to  protect  the  APO 
information.  The  proposed  changes  will 
streamline  the  process  for  both  the 
parties  and  the  ITA.  Under  current 
procedures,  ITA  issues  one  APO  for 
proprietary  information  submitted  on 
hard  copy,  and  a  different  APO  for 
proprietary  information  submitted  on 
electronic  medium,  the  so-called 
"computer  tape"  APO.  The  tape  APO 
contains  numerous  additional 
restrictions. 

The  proposed  APO  application 
incorporates  three  restrictions 
concerning  electronic  data  and 
eliminates  additional  conditions  that 
the  ITA  has  traditionally  placed  in  its 
computer  tape  APOs.  The  significant 
changes  to  the  APO  application  are  set 
forth  below. 

Representation 

The  proposed  APO  application  (Items 
1  and  7)  allows  a  party  to  the 
proceeding  to  have  two  independent 
representatives.  Item  7  of  the 
application  defines  a  "representative" 


ail 


aian  attorney  or  non-legal  specialist 
aa|sociated  with  a  single  firm,  who  is 
adting  on  behalf  of  the  party  to  the 
proceeding.  Separate  applications  can 
b^  filed  by  applicants  from  more  than 
one  law  firm  or  non-legal  specialist  firm 

ting  on  behalf  of  the  party  or  parties 

the  proceeding.  When  an  interested 
ty  has  representatives  from  two 

■ferent  firms,  the  lead  representative 
that  will  be  the  primary  contact  for  the 
D  ipartment  must  be  identified.  A 
"1  }ad"  representative  must  be 
d«  signated  either  in  the  transmittal 
le  ter  to  the  ITA,  or  in  the  APO 
a{  plication,  if  more  than  one 
re  iresentative  is  retained.  A  non-legal 
sp  Bcialist  may  function  as  the  "lead" 
re  )resentative.  The  ITA  does  not  wish 
to  consider  authorizing  more  than  two 
re  jresentatives  (i.e.,  firms]  on  behalf  of 
a  larty  as  it  may  cause  confusion  and 
CI  jate  difficulties  in  administering  the 
pi  Dceeding. 

The  current  application  for  APO 
re  }uires  that  an  attorney  assume 
re  ;ponsibility  for  a  non-legal  "other 
re  )resentative"  if  an  attorney  has  been 
re  ained  to  represent  a  party  to  the 
pi  x:eeding.  TTie  proposed  modification 
w  11  allow  a  party  greater  flexibility  in 
it!  choice  of  representation  and  would 
al  ow  a  party  to  hire  a  second 
re  )resentative,  an  economic  consultant 
or  "other  representative,"  separate  from 
a  aw  firm.  In  addition,  the  ITA  will 
or  ly  allow  a  non-legal  representative 
ac  ;ess  to  proprietary  information  if  that 
re  )resentative  has  a  relatively  active 
pi  ictice  before  the  ITA.  so  that  barring 
pr  ictice  before  the  ITA  is  an  effective 
sa  iction  in  the  event  the  representative 
ab  jses  the  APO  system.  In  this 
cii  cumstance,  the  ITA  will  consider  the 
nc  n-attorney  appUcant's  established 
pi  ictice  before  the  ITA  and  proven 
re  lability  before  granting  the  requested 
A'O. 

Vv4)rd  Processing  Duplication  of  APO 
Afplication 

'he  proposed  APO  application  (Item 
2)  allows  the  applicant  to  produce  page 
1,  md  the  names  of  the  representatives 
an  i  their  affiliations  (Items  29  and  30) 
or  a  word  processing  system  to  facilitate 
th  !  application  process.  To  prevent 
unauthorized  alteration  of  the  content  of 
thfe  substantive  requirements  contained 
in  the  application,  the  main  body  of  the 
ap  jlication  may  only  be  photocopied  by 
th !  applicant. 

'arties  have  requested  that  the  ITA 
corisider  allowing  the^entire  application 
tope  reproduced  on  the  applicant's 
w^rd  processing  system  to  facilitate  the 
application  process.  Based  on  prior 
practice  we  do  not  find  this  acceptable 
be  ;ause  of  the  possibility  of  an 


inadvertent  error  in  the  preparation  of 
the  application  by  the  applicant,  and 
because  ITA  would  be  required  to 
review  every  application  to  ensure  it 
was  consistent  with  the  standard  form. 
In  the  past  the  ITA  allowed  applicants 
to  submit  versions  of  the  ITA's 
applications  that  had  been  prepared  on 
the  applicants'  own  word  processing 
system,  and  at  times  foimd  that 
applicants  made  significant  changes. 
The  increased  review  time  made  it 
difficult  for  the  ITA  to  issue  APOs  in  a 
timely  fashion. 

•  To  address  the  concerns  of  the  Bar 
Committee's  request,  however,  we  have 
revised  the  format  of  the  application 
containing  the  terms  and  conditions  of 
disclosure,  and  are  proposing  that  the 
sections  of  the  application  that  require 
typing  from  the  representatives  be 
reproduced  on  the  appHcants'  word 
processing  system.  Page  1  of  the 
application  identifies  the  case  and  the 
segment  of  the  proceeding  in  which 
access  to  proprietary  data  is  being 
sought.  It  also  identifies  the  request  as 
the  original  application  or  an  amended 
request.  Items  29  and  30  require  the 
applicant's  name,  signature,  date  of 
application,  firm,  and  the  identification 
of  admission  to  a  bar  or  court  if  an 
attorney,  and  any  professional 
associations  for  a  non-attorney  "other 
representative".  The  main  body  of  the 
application,  however,  may  only  be 
photocopied  by  the  applicant.  In 
continuing  to  require  that  the  main 
portion  of  the  application  be 
photocopied  only,  and  allovdng  page  1, 
and  Items  29  and  30  to  be  reproduced 
on  a  word  processing  system,  the  ITA 
will  limit  the  time  necessary  for 
administrative  review,  and  also 
facilitate  the  application  process  for  the 
applicant. 

An  alternative  is  to  permit  a 
representative  to  reproduce  the  entire 
form  on  its  word  processing  equipment, 
but  certify  that  it  is  identical  to  the  ITA 
standard  form,  and  agree  that  any  if 
there  are  any  discrepancies,  the  parties 
are  bound  by  the  standard  form.  We 
invite  comments  on  these  proposals. 

Time  Limits 

The  ITA  is  searching  for  a  practice 
that  will  reduce  the  number  of  untimely 
applications.  In  accordance  with  the 
current  regulations,  the  present 
application  sets  forth  strict  deadlines. 
Timeliness  in  submitting  an  application 
for  APO  continues  to  be  a  major  issue 
of  concern  for  the  ITA  and  the 
applicant  The  ITA  does  not  wish  to 
impair  a  party's  ability  to  hilly  represent 
its  client  The  ITA,  however,  must 
impose  an  application  deadline  in  order 
to  properly  administer  the  APO 
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function,  and  the  earlier  in  the 
proceeding,  the  more  efficient  the 
process  for  the  ITA. 

The  proposed  application  changes  the 
deadline  as  set  forth  in  19  CFR  353.34(b) 
or  355.34(b)  to  require  that  the 
application  be  filed  with  the  first 
written  submission  made  by  a  party 
after  it  has  retained  a  representative,  but 
in  no  event  later  than  the  date  the  case 
briefs  are  due  (Item  5).  A  written 
submission  is  any  wTitten 
correspondence  by  a  representative  with 
the  ITA  in  the  course  of  an  AD  or  CVD 
proceeding  on  behalf  of  a  party  to  the 
proceeding.  The  proposed  change  in 
this  are.T  mandates  a  firm  deadline, 
however  it  will  allow  greater  flexibility 
for  a  party  to  retain  a  representative  at 
a  later  date  in  the  proceeding.  The 
representative  must  apply  for  an  APO 
with  its  first  written  submission  made 
on  behalf  of  i^s  client.  Failure  to  apply 
at  that  time  would  result  in  a 
subsequently  filed  application  for  APO 
being  denied  as  untimely.  Applications 
filed  after  the  date  the  case  briefs  are 
due  will  not  be  approved. 

Another  alternative  is  to  require 
parties  to  file  a  notice  of  appearance, 
and  to  file  the  APO  application  with  the 
notice  of  appearance.  The  ITA  also 
intends  to  remind  parties  in  its  notices 
of  initiation  of  a  proceeding  to  file  an 
early  APO  application.  We  invite 
comment  on  these  two  proposals,  as 
well  as  other  suggestions  on  what 
procedures  the  ITA  can  implement  to 
obtain  timely  APO  applications  early  in 
proceedings. 

Electronic  Business  Proprietary 
Information  Defined 

The  proposed  application  defines  the 
term  "electronic  data"  to  include  (1) 
proprietary  data  submitted  by  a  party, 
generated  by  the  ITA,  or  entered  by  the 
recipient  on  computer  tape,  disk, 
diskette,  or  any  other  electronic 
computer  medium,  and  (2)  all  electronic 
work  products  resulting  from 
manipulation  of  this  data,  as  transferred 
in  any  form  onto  any  other  electronic 
computer  mediimi.  such  as  tape.  disk, 
diskette,  Bernoulli  cartridge,  removable 
disk  pack,  etc.  (Item  9  of  the  proposed 
APO  application). 

The  term  "electronic  data"  has  been 
defined  in  the  ITA's  current  "computer 
tape"  APOs.  Because  the  ITA  will  no 
longer  issue  applicant-specific 
"computer  tape"  APOs  under  the 
proposed  system,  the  definition  has 
been  moved  to  the  application.  The 
conditions  that  the  ITA  will  require  for 
the  routine  use  and  protection  of 
"electronic  data"  will  be  in  the 
application.  The  specific  "computer 
tape"  requirements  to  ensure  protection 


of  electronic  information  are  discussed 
below. 

Request  for  Information 

The  proposed  application  requires  all 
parties  to  obtain  an  APO  covering  all 
business  proprietary  information 
submitted  in  the  proceeding,  but  allows 
the  applicant  the  choice  of  receiving 
hard  copy  information  only,  or  hard 
copy  and  electronic  information  (Item 
10  of  the  proposed  application). 
Furthermore,  parties  may  waive  the 
right  to  be  served  with  the  business 
proprietary  information  of  other  parties 
in  which  they  have  no  interest. 

The  statute  and  regulations  provide 
for  the  release  of  all  busineos 
proprietary  information  in  a  proceeding 
(19  U.S.C.  1677f(c)(l)(A)  and  19  CFR 
§  353.34  or  355.34).  In  practice, 
however,  the  ITA  has  not  always 
required  parties  to  request  all 
proprietary  information,  and  has 
allowed  parties  to  request  only  the 
information  they  wanted  to  receive.  For 
administrative  convenience,  in  the  1992 
steel  investigations  the  ITA  asked 
parties  to  request  access  to  "all  business 
proprietary  information"  under  APO. 
We  have  continued  this  practice  in 
current  proceedings,  and  most  parties 
are  now  routinely  requesting  access  to 
all  proprietary  information  under  APO. 
Furthermore,  as  in  the  steel 
investigations,  parties  may  waive  the 
right  to  be  served  with  the  business 
proprietary  submissions  of  other 
respondents  in  which  they  have  no 
interest.  Respondents'  counsel  will, 
however,  be  required  to  accept 
submissions  by  petitioners  that  may 
contain  business  proprietary 
information  of  several  parties.  The 
adoption  of  this  practice  will  allow 
parties  to  prepare  only  one  APO  version 
of  business  proprietary  documents  and 
will  not  require  the  preparation  of 
multiple  APO-specific  versions  for  each 
party.  Additionally,  it  will  reduce  the 
possibility  of  APO  violations  because  all 
parties  subject  to  APO  will  have  access 
to  all  information.  In  order  to  ensure 
that  parties  are  provided  with  a  means 
of  identification  for  multiple  source  data 
in  submissions,  the  ITA  will  amend 
§§  353.32  and  355.32  of  the  Department 
of  Commerce's  regulations  to  provide 
specific  instruction  concerning  the 
identification  of  this  information.  This 
will  greatly  assist  all  parties  in 
providing  their  clients  with  needed 
information  to  present  their  case  while 
minimizing  the  risk  of  inadvertent 
disclosure. 

The  APO  application  also  provides 
the  applicant  with  the  choice  of 
receiving  hard  copy  information  only,  or 
hard  copy  and  electronic  information. 


Should  the  applicant  choose  to  receive 
electronic  information,  the  applicant 
does  not  need  to  provide  any  additional 
documentation  to  the  ITA  concerning 
this  portion  of  the  APO  request.  The 
ITA  will  no  longer  require  an 
explanation  of  the  applicant's  computer 
system  or  the  procedures  that  will  be 
followed  in  working  with  information  in 
electronic  form  because  the  applicant 
will  now  be  required  to  establish  its 
own  procedures  to  ensure  the  protection 
of  APO  information  in  electronic  and 
hard  copy  form.  The  Bar  Committee 
emphasized  that  it  was  not  necessary  for 
the  ITA  to  set  forth  specific 
requirements/restrictions  in  the 
application  or  the  APO  because  they 
were  unnecessary  and  overly  restrictive, 
considering  the  experience  that  has 
been  gained  by  the  Trade  Bar  in  working 
with  business  proprietary  information 
subject  to  APO. 

Internal  Procedures 

A  primary  area  of  concern  noted  by 
the  Bar  Committee  is  the  ITA's 
perceived  micromanagement  of  the  APO 
area.  Under  current  APO  practice, 
specific  procedures  are  mandated  by  the 
application  and  APO.  In  our 
discussions,  the  Bar  Committee 
frequently  stressed  the  experience  that 
has  been  gained  by  the  Trade  Bar  in 
working  with  business  proprietary 
information  subject  to  APO.  The  Bar 
Committee  emphasized  that  it  was  not 
necessary  for  the  ITA  to  set  forth 
detailed  requirements  or  restrictions  in 
the  application  or  in  the  APO.  such  as 
the  requirement  that  the  use  of  APO 
data  be  restricted  to  the  business  office 
premises,  the  prohibition  concerning 
the  facsimile  transmission  of  APO  data, 
or  the  requirement  that  an  APO  Log  be 
maintained.  In  response  to  this  concern, 
we  have  removed  these  requirements 
and  restrictions  from  the  proposed 
application,  and  now  require  the 
applicant  to  establish  its  own  internal 
procedures  to  protect  the  APO 
information,  rather  than  have  the 
procedures  mandated  by  ITA  (Item  13  of 
the  application).  To  assist  a  party  in 
establishing  its  own  adequate  internal 
procedures,  the  ITA  will  maintain 
guidelines  concerning  general 
procedures  for  protecting  APO 
information  and  more  specific 
suggestions  concerning  the 
establishment  of  written  office 
procedures.  The  quality  of  a  party's 
internal  procedures  will  be  taken  into 
consideration  by  the  ITA  in  an  APO 
violation  investigation. 

The  major  burden  we  are  placing  on 
parties  is  that  they  adopt  procedures  to 
ensure  that  the  applicant  does  not 
disclose  any  of  the  APO  information  to 
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anyone  other  than  the  submitter  and 
other  persons  authorized  to  have  access 
to  the  information  in  accordance  with 
the  requirements  set  forth  in  the  DOC's 
regulations.  We  are  continuing  to 
require  that  the  applicant  use  the 
information  solely  for  the  segment  of  the 
ITA  proceeding  in  which  it  is 
submitted.  Any  other  use  of  the 
information,  including  its  use  before  the 
International  Trade  Commission  in  its 
proceeding,  is  a  violation  of  the  ITA's 
APO. 

Protection  of  Electronic  Business 
Proprietary  Infiumation 

The  proposed  application  prohibits 
the  apphcant  from  seeking  assistance 
from  the  ITA  in  handling  or  processing 
electronic  data/medium  served  on  the 
applicant  by  a  party  other  than  the  ITA 
(Item  14  of  the  application).  In  an  effort 
to  reduce  the  complexity  of  the 
proposed  standard  APO,  and  to  avoid 
any  misconceptions  on  this  matter,  we 
have  included  this  condition  from  the 
"computer  tape"  APOs  in  the  proposed 
application. 

The  ITA  is  responsible  for  conducting 
its  proceedings  within  statutory 
deadlines  and  does  not  possess  the 
capability  of  providing  instruction  to 
parties  who  may  be  unfamiliar  with 
computer  processing.  Should  a  party 
experience  difficulty  in  handling  or 
processing  electronic  data/media  served 
on  them  pursuant  to  an  APO,  the  party 
should  seek  assistance  from  the 
provider  of  the  information.  The  ITA,  of 
course,  will  provide  appropriate 
assistance  concerning  electronic 
information  prepared  and  released  by 
the  ITA. 

The  proposed  application  requires  the 
applicant  to  ensure  that  APO 
information  entered  on  computers  will 
only  be  resident  in  the  computer  at 
times  when  programs  are  actually  being 
run,  and  will  not  be  accessible  via 
modem  or  network  (Items  15  and  16). 
These  requirements  are  also  taken  from 
the  "computer  tape"  APOs. 

The  ITA's  "computer  tape"  APOs  . 
have  been  a  major  area  of  concern  for 
the  Trade  Bar.  Generally  it  is  felt  that 
the  ITA  has  been  overly  restrictive  in  its 
requirements  concerning  electronic 
data.  The  standard  "computer  tape" 
requirements  were  developed  in 
response  to  the  Court  of  International 
Trade's  directive  that  the  ITA  craft  an 
administrative  protective  order 
specifically  designed  to  provide  a 
heightened  degree  of  protection 
necessary  to  protect  sensitive  electronic 
data.  In  light  of  the  experience  we  have 
now  gained  in  routinely  releasing  this 
information  under  APO,  and  in  view  of 
the  comments  we  have  received  from 
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th  i  Trade  Bar,  we  have  determined  that 
tv  o  conditions,  as  set  forth  in  items  15 
ai  d  16  of  the  application,  are  critical  to 
tl  )  protection  of  this  sensitive  data. 
E  Jctronic  information  resident  in  a 
C(  mputer  is  most  vulnerable.  Therefore, 
w !  believe  that  electronic  data  released 
ui  der  APO  should  only  be  resident  in 
a  I  :omputer  when  it  is  actually  being 
u!  ed  (Item  15).  At  the  time  it  is  resident 
in  the  computer  and  programs  are 
ac  [ually  being  run.  access  via  modem  or 
nc  twork  must  be  rendered  impossible 
(II  3m  16).  Compliance  with  these  two 
conditions  will  prevent  unauthorized 
access  via  electronic  means. 

O  rtification  Requirements 

rhere  are  two  separate  certification 
requirements  in  the  proposed 
adplication.  The  first  concerns  the 
departure  of  a  representative  from  a 
fisn,  and  the  second  concerns  the 
transition  from  an  ITA  APO  to  a  judicial 
pflDtective  order.  The  proposed 
aj^plication  requires  the  applicant  to 

tify  to  the  ITA  compliance  with  the 
tehns  of  the  APO  prior  to  departure 

km  the  applicant's  current  firm,  and  to 
submit  a  new  application  if  appropriate 
(Itfcm  17).  This  procedure  does  not 
cl  anee  the  established  practice. 

Altnough  the  current  application 
re  quires  an  applicant  to  notify  the  ITA 
if  my  of  the  facts  in  the  application 
cl  ange,  many  parties  are  not  certain  of 
th  i  procedures  that  should  be  followed 
w  len  an  individual  subject  to  an  APO 
le  ives  a  firm  prior  to-the  completion  of 
th  B  proceeding.  Item  17  provides 
pi  rticular  guidance  to  the  applicant, 
ai  d  sets  forth  within  the  application 
s(  ecific  procedures  to  be  followed. 
A  Iditionally,  the  proposed  APO 
G  lidelines  outline  the  preferred 
pi  ocedure  for  handling  the  transfer  of 
A  K)  information  should  a  change  in 
representation  occur  during  the  course 
of  a  segment  of  a  proceeding. 

JThe  proposed  application  requires  the 
af  plicant  to  certify  to  the  return  or 
destruction  of  the  APO  information 
within  ten  business  days  of  the 
eipiration  of  the  time  for  filing  for 
jiidicial  of  panel  review  at  the  end  of  the 
c^se  (Item  18).  Failure  to  do  so  is  a 
v^lation  of  the  APO.  The  ITA  is  making 
n  newed  efforts  to  ensure  that  this 
ir  I  portent  provision  is  strictly  adhered 
tc .  The  ITA  is  publishing  reminders  in 
it  I  Federal  Register  notices  reminding 
pi  irties  about  ^is  requirement.  In  the 
pi  oposed  application,  we  have 
si  inificantly  increased  from  the  two-day 
tifne  limit  required  by  the  current 
amplication.  The  current  application 
n  quires  that  applicants  certify  to  the 
n  turn  or  destruction  of  APO 
ii  formation  within  two  business  days  of 


the  expiration  of  the  time  for  filing  for, 
or  intervening  in.  a  judicial  orpanel 
review  at  the  end  of  the  case,  liie 
increase  in  time  to  ten  business  days 
allows  the  applicant  sufficient  time  to 
be  notified  of  a  judicial  or  panel  appeal. 
The  ITA  has  routinely  granted 
extensions  to  this  deadline  when 
requested,  and  will  adjust  this  deadline 
for  the  convenience  of  the  parties.  The 
extended  deadline  is  reasonable,  and 
does  not  compromise  the  security  of  the 
APO  information. 

The  proposed  application  requires  the 
applicant  to  provide  a  copy  of  the 
judicial  protective  order  (jPO)  to  the 
appropriate  ITA  official  (Item  19).  This 
will  assist  the  ITA  in  tracking  the 
certifications  required  by  Item  18  above. 
This  item  provides  the  ITA  with  an 
additional  safeguard  to  confirm  that 
APO  information  is  properly  protected 
at  the  conclusion  of  a  case.  The 
certification  required  by  Item  18,  or  a 
copy  of  a  JPO  required  by  this 
condition,  will  assist  the  ITA  in  tracking 
the  final  disposition  of  materials 
released  under  APO. 

The  following  items  have  not  changed. 

Items  3. 4  and  6  provide  basic 
instructions  for  the  filing  and  service  of 
the  application,  and  refer  the  applicant 
to  the  appropriate  sections  of  the  ITA 
regulations  that  pertain  to  the  release  of 
proprietary  information  under  APO. 
Items  20  through  25  require  the 
applicant  to  (1)  acknowledge  sanctions 
for  the  breach  of  the  conditions  of  the 
protective  order.  (2)  inform  the  ITA  if 
any  of  the  facts  in  the  application 
change  during  the  existence  of  the 
requested  APO,  (3)  affirm  that  all 
statements  in  the  application  are  true, 
accurate,  and  complete,  (4)  agree  to  be 
bound  by  the  terms  stated  in  the  APO. 
(5)  assimiie  responsibility  for  the 
violation  of  the  APO  by  any  employees 
of  the  firm  who  are  granted  access  to 
APO  information,  and  (6)  identify  the 
party  represented.  Items  26  and  27 
require  an  attorney  applicant  or  non- 
attorney  applicant  to  answer  particular 
questions  concerning  any  other 
relationship  the  applicant  may  have 
with  that  party.  Item  28  requires  the 
identification  and  signatures  of  support 
staff  and  reiterates  the  assumption  of 
responsibility  for  any  violation  of  the 
protective  oiderby  those  individuals. 

(2)  The  Proposed  Standard  APO 

We  are  proposing  that  a  standard  APO 
be  placed  on  the  record  of  each  segment 
of  a  proceeding  shortly  after  the 
initiation  notice  is  published  in  the 
Federal  Register.  It  should  be 
understood  that  the  "standard  APO" 
will  be  specific  to  each  segment  of  a 


proceeding,  thereby  allowing  for 
modifications,  if  necessary,  to  fit  the 
specific  circumstances  of  different 
proceedings.  Generally,  however,  the 
standard  APO  is  the  version  on  which 
we  are  seeking  comment.  The  ITA's 
current  practice  is  to  issue  one  standard 
APO  to  all  of  the  applicants  from  the 
same  firm;  "other  representatives" 
retained  by  the  attorney  or  non-attorney 
representative  are  listed  on  the  same 
APO.  The  placement  of  one  APO  on  the 
record  of  each  segment  of  the 
proceeding  would  eliminate  specific 
APOs  for  the  separate  parties  and 
streamline  the  administrative  process. 

The  proposed  APO  contains  the 
standard  language  that  is  already  used 
in  ITA  APOs.  and  requires  the  release  of 
all  business  proprietary  information  in  a 
proceeding  which  the  submitting  party 
agrees  to  release  or  the  ITA  determines 
to  release,  except  for  the  information 
noted  below  that  is  exempt  from  APO 
release  in  accordance  with  statute  and 
regulations:  customer  names  in  an 
investigation  only  (Section  135(b)  of  the 
Customs  and  Trade  Act  of  1990 
specifically  amended  Section  777  of  the 
Tariff  Act  of  1930  (19  U.S.C.  16770  to 
prohibit  the  release  of  customer  names 
by  Commerce  during  any  investigation 
which  requires  an  injury  determination 
by  the  International  Trade  Commission 
until  either  an  order  is  published  as  a 
result  of  the  investigation  or  the 
investigation  is  suspended  or 
terminated.);  privileged  information; 
classified  information;  and  specific 
information  of  a  type  for  which  the  ITA 
determines  there  is  a  clear  and 
compelling  need  to  withhold  from 
disclosure. 

The  proposed  APO  sets  forth  three 
procedures  regarding  electronic  data. 
Procedures  1  and  2  are  taken  from  the 
current  "computer  tape"  APO. 
Procedure  1  requires  direct  service  of 
electronic  data  on  a  party  authorized  to 
receive  information  in  this  form  and 
requires  that  the  electronic  information 
submitted  to  the  ITA  be  APO  releasable 
in  its  entirety.  Procedure  2  requires  the 
requesting  party  to  pay  the  submitter  of 
the  electronic  data  for  copying  costs  and 
the  medium  if  the  applicant  requests 
access  to  information  in  electronic  form. 
Procedure  2  does  not,  however,  set  a 
recommended  price  structure  for  the 
electronic  data/medium.  Although 
current  "computer  tape"  APOs  suggest 
a  price  limit  for  the  reproduction  costs 
of  a  computer  tape  or  floppy  disk/ 
diskette,  we  do  not  believe  that  the  ITA 
should  be  involved  in  pricing  materials 
over  which  we  have  no  direct 
knowledge.  The  APO  requires  the  party 
requesting  electronic  data  to  pay  all 
reasonable  costs  incurred  by  the 


submitter  of  the  data  for  the  copying  of 
its  electronic  data  released  to  the 
applicant.  It  states  that  reasonable  costs 
may  include  the  cost  of  the  electronic 
medium  and  the  cost  of  copying  the 
complete  proprietary  version  of  the 
electronic  data/medium  submitted  to 
the  ITA  in  APO  releasable  form.  The 
APO  further  states  that  the  amount 
charged  for  copying  the  electronic  data 
may  not  include  costs  borne  by  the 
submitter  of  the  electronic  data  in  the 
creation  of  the  electronic  data/medium 
submitted  to  the  ITA  for  use  in 
presenting  its  case.  Procedure  3  releases 
electronic  data  generated  by  the  ITA 
through  established  procedures.  The 
ITA  has  not  released  its  own 
proceeding-specific  computer  programs 
and  resulting  output  in  electronic  form 
under  APO  on  a  routine  basis. 
Procedures  are  now  being  developed  to 
provide  for  the  release  of  this 
information  when  it  is  requested.  We 
have  not  required  that  all  parties  ask  for 
release  of  electronic  data  in  order  to 
limit  proliferation  of  information  in  this 
sensitive  form. 

(3)  The  Proposed  APO  Service  List 

The  final  change  to  FTA  procedures 
implementing  a  streamlined  APO 
process  is  the  issuance  of  an  ITA  APO 
Service  List  that  contains  the  names  of 
the  approved  applicants.  The  ITA's 
current  practice  is  to  (1)  issue  a  specific 
standard  APO  to  the  representatives  of 
a  party  from  the  same  firm  or  firms,  (2) 
send  a  letter  to  parties  to  the  proceeding 
who  are  required  to  serve  proprietary 
information  as  a  result  of  the  APO  being 
issued,  and  (3)  amend  the  APO  as 
requests  for  amendment  are  submitted. 
The  adoption  of  an  APO  Service  List 
would  provide  a  single  list  designating 
all  parties  authorized  to  receive 
proprietary  information  under  the  APO. 
As  requests  for  amendment  are  received, 
the  APO  Service  List  would  be 
amended.  The  proposed  APO  list  would 
be  made  available  to  parties  through  the 
Central  ReccHds  Unit,  in  Room  B-099  of 
the  main  Commerce  building. 

The  adoption  of  this  procedure  would 
not.  however,  address  the  responsibility 
of  the  ITA  to  provide  the  APO  Service 
List  to  counsel  who  are  not  located  in 
the  Washington,  DC.  area  and  parties 
who  do  not  have  counsel  and  are,  also, 
not  located  in  the  Washington,  DC.  area. 
In  the  foreseeable  future,  the  ITA 
intends  to  make  the  service  list  available 
electronically,  and  parties  can  easily 
determine  who  is  on  the  service  list.  In 
the  meantime,  we  welcome  proposals 
on  how.  out-of-town  parties  can  most 
efficiently  receive  timely  notice  of  the 
service  list. 


Unchanged  APO  Administrattve 
Procednres 

The  filing  requirements  for  APO 
applications  will  not  be  changed  by  the 
adoption  of  the  proposed  procedures  for 
APO.  The  ITA  will  continue  to  approve 
or  deny  APOs  within  the  established 
deadhnes  (19  CFR  353.34(b)(5)  or 
355.34(b)(5)).  Should  there  be  an 
objection  to  either  the  issuance  of  an 
APO  to  a  particular  party,  or  an 
objection  to  the  release  of  particular 
information,  the  ITA  wrill  continue  to 
address  these  issues  in  a  separate 
decision  memorandum  in  accordance 
with  19  CFR  353.34(c)  or  355.34(c). 

Required  Regulation  Changes 

Should  the  proposed  APO 
Application  and  Standard  APO  be 
adopted,  it  will  be  necessary  to  amend 
the  following  four  sections  of  the  ITA 
Regulations  accordingly: 

(1)  Sections  353.34(b)  and  355.34(b) 
regarding  the  application  deadline: 

(2)  Sections  353.31  and  355.31 
regarding  the  identification  of  multiple 
source  data; 

(3)  Sections  353.34(a)  and  355.34(a) 
regarding  customer  names  in  an 
investigation  only;  and 

(4)  Sections  35'3.32(a)(2)  and 
355.32(a)(2)  to  provide  a  means  of 
identification  of  customer  names  in  an 
investigation  only,  such  as  double 
bracketing  ([[11). 

Additional  Considerations 

The  Bar  Committee  requested  that  the 
ITA  consider  alternate  means  of 
providing  expedited  treatment  for  APO 
approval.  One  proposal  was  to  allow 
one  lead  signatory  to  apply  from  each 
law  firm  or  consulting  firm  and  to  give 
that  individual  the  authority  and 
responsibility  for  granting  access  to 
other  professionals  within  the  firm.  We 
do  not  believe  that  this  is  a  workable 
procedure  because  it  does  not  permit 
any  representative  or  the  ITA  to  know 
who  has  access  to  APO  material  at  a 
given  moment.  Nor  does  it  permit  other 
parties  to  the  proceeding  an  opportunity 
to  comment  on  the  acceptabiUty  of  the 
individual  seeking  access  under  APO. 
While  the  ITA  does  not  seek  approval 
from  parties  prior  to  the  granting  of  an 
APO.  the  FTA  does  consider  objections 
if  any  are  made.  ITA  regulations  require 
that  the  application  for  APO  be  served 
on  all  parties  to  the  proceeding  in  order 
to  notify  all  parties  of  the  APO  request 
and  to  provide  the  opportunity  for 
comment.  If  an  applicant  needed 
expedited  approval  on  a  request  for  an 
amended  APO,  approval  could  be 
obtained  by  the  applicant  fit)m  the 
parties  whose  information  would  be 
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disclosed  under  the  APO  prior  to  the 
submission  of  the  APO  application, 
which  would  then  preclude  need  for  a 
comment  period. 

Another  proposal  was  to  have  the  ITA 
approve  a  roster  of  members  of  a 
representative's  firm,  and  the  lead 
representative  could  add  any  member  of 
the  roster  to  its  APO  at  any  time.  If  a 
roster  is  approved  by  the  ITA,  however, 
it  might  be  just  as  easy  to  add  all 
approved  members  to  the  service  list 
when  they  are  approved.  The  ITA  seeks 
comments  on  these  approaches  and  any 
other  suggestions. 

It  was  also  suggested  that  the  ITA 
provide  "APO  Guidelines"  to  assist 
firms  in  handling  business  proprietary 
information  released  under  APO.  The 


r  A  will  make  "APO  Guidelines" 
a  ailable,  and  will  also  hold  a  public 
tr  lining  session  on  implementation  of 
tl  e  changes  that  are  adopted. 

Finally,  the  Committee  report 
a(  dressed  the  problem  of  public 
si  mmaries  at  length  but  did  not  propose 
ai  y  solutions.  The  ITA  is  a  strong 
a(  vocate  of  public  summaries  that  a 
re  )resentative  can  use  for  a  constructive 
d  ilogue  with  his  or  her  client.  We 
ir  vite  proposals  to  address  the  problems 
pi  rties  have  in  making  public 
SI  mmaries  of  proprietary  information. 

O  tmments 

Written  comments  will  be  considered 
b(  fore  the  ITA  issues  a  final  decision 
re  yarding  this  matter,  if  received  not 


later  than  sixty  business  days  after 
publication  of  this  notice.  Address 
written  comments  to  Susan  G. 
Esserman,  Assistant  Secretary  for  Import 
Administration,  and  file  (10)  copies 
with  the  Central  Records  Unit,  room  B- 
099,  U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  Street, 
NW.,  Washington,  DC  20230.  Comments 
should  be  addressed:  Attention:  Notice 
of  Proposed  Changes  to  Administrative 
Protective  Order  Procedures  in 
Antidumping  and  Countervailing  Duty 
Proceedings. 

Dated:  October  4, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

BILUNO  COOE  3S10-O8-P 
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Case  Number 

Nuinber  of  pages 

Proceeding 
Public  Dociiment 


United  States  Departnent  of  Commerce 
International  Trade  Administration 

APPLICATION  FOR  AI»«INISTRATIVB  PROTECTIVE  ORDER 

in 
ANTIDUKPING  OR  COUNTERVAILING  DUTY  PROCEEDING 


The  Matter  of  the 

Antidumping/Countervailing  Duty  (circle  one) 
Proceeding  on 


from 


(Country) 


(Product) 


ACCEPTED. 

rejected' 

DATE 


This  application  covers  business  proprietary  information  in  the 
following  segment  of  the  proceeding  as  defined  under  paragraph  8 
of  this  application) : 

[   ]  Investigation  initiated  on         : 
[   ]  Administrative  Review  initiated  on 

for  period 
[   ]  Other  • :  { fr 


(specify) 

[   ]  Remand,  CIT  number 

This  application  is: 

[   ]  the  initial  application;  or 
[   ]  request  for  amendment. 

FORM  ITA-367    (10.94) 

25 


51566 


Federal  Register  /  Vol. 


INSTRUCTIONS 


A  single  application 
submitted  by  the 
or  non-legal  special 
the  proceeding.  The 
identified  if  more 
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8. 


rep] esentative 


signed  by  each  applicant,  may  be 

fi«e. .  one  or  more  attorneys 
sts)  of  the  same  party  or  parties  to 
"lead"  representative  must  be 

one  representative  is  retained. 


tlan 

Use  photocopies  of  tl  is  ,f orm  only,  except  for  page  1,  and 
Items  29  and  30.   Pace  1,  and  Items  29  and  30  may  be 
produced  on  the  applicant's  word  processing  system,  as  long 
as  the  requested  infcrmation  is  provided.  Retyped  or 
modified  versions  of  this  form,  except  as  provided  above, 
are  not  acceptable  ard  will  be  rejected  by  the  Department. 
For  additional  forms,  contact  the  Central  Records  Unit,  Room 
B-099,  U.S.  Departmert  of  Commerce,  Pennsylvania  Avenue  and 
14th  Street,  N.W.,  Washington,  D.C.   20230.   If  necessary, 
applicants  may  attach  additional  pages  to  this  form  for  the 
purpose  of  completing  the  information  required  in  this 
application.        , 

Submit  the  completed  original  and  correct  nximber  of 
copies  of  this  form  in  accordance  with  the  requirements 
set  forth  in  19  C.F.h|  '   -"^-^  -- /^v  __j  ,..  ,^.  —  - 
35J. 31(d)  and  (e) (2). 


"Segment  of  the  proceeding"  refTs  to  the  portion  of  a 
proceeding  which  is  in  progress  at  the  time  this  application 
is  submitted  and  which  ends  at  the  tine  of  notification  of 
or  publication  of  an  order,  decision,  or  determination  by 
the  Secretary  that  is  reviewable  under  19  U.S. C.  §  1516a  or 
Article  1904  of  the  North  American  Free  Trade  Agreement 
("NAFTA"),  or,  in  the  event  that  either  Canada  or  the  United 
States  withdraws  from  the  NAFTA,  the  United  States-Canada 
Free  Trade  Agreement. 

The  term  "electronic  data"  includes  (1)  data  submitted  by  a 
party,  generated  by  the  Department,  or  entered  by  the 
recipient  on  computer  tape,  disk,  diskette,  or  any  other 
electronic  computer  medium,  and  (2)  all  electronic  work 
products  resulting  from  manipulation  of  this  data,  as 
transferred  in  any  form  onto  any  other  electronic  computer 
medium,  such  as  tape,  disk,  diskette,  Bernoulli  cartridge, 
removable  disk  pack,  etc. 

REQUEST  FOR  INFORMATIOW 


9. 


10. 


This  application  is  a 
requirements  of  19  C. 
accompanied  by  the  r 


document  subject  to  the  service 
IF.R.  §  353.31  or  §  355.31  and  shall  be 
ired  certificate  of  service. 


5. 


Except  for  a  request 
administrative  prote 
submission  made  by  a 
representative,  but 
briefs  are  due. 


6. 


19  U.S.C.  §  1677f,  19 
355.31  through  §  355 


this  application  and 
issued  as  a  result  of 


§  353.31(d)  and  (e)(2)  or  § 


for  amendment,  an  application  for 
'  ive  order  must  be  filed  with  the  first 
barty  after  it  has  retained  a 
in  no  event  later  than  the  date  the  case 


For  additional  information  about  release  of  proprietary 
information  under  adrnjinistrative  protective  order,  refer  to 

C.F.R.  §  353.31  through  §  353.34  or  § 
34,  and  19  C.F.R.  Part  354,  the 


I  request  disclosure  of  the  following  business  proprietary 
information  which  has  been  or  may  be  submitted  to  or 
prepared  by  the  Department  during  the  covered  segment  of 
this  proceeding  that  is  releasable  under  19  C.F.R. 
§  353.34(a)  or  §  355.34(a): 

[   ]  All  business  proprietary  information,  including 
hard  copy  and  electronic  data. 

[   ]  All  hard  copy  information  only. 

I  require  access  to  the  recpiested  business  proprietary 
information  in  this  segment  of  the  proceeding  in  order  to 
fully  represent  the  interests  of  my  client. 

LIMITED  DISCL080RB  OF  PROPRIETARY  INFORMATIOM 


11, 


provisions  of  which  are  hereby  incorporated  by  reference  in 

In  any  administrative  protective  order 
this  application. 


UMI 


DEFINITIONS 

For  purposes  of  this  applif:ation,  the  following  definitions 
apply: 

7.   A  "representative"  mekns  an  attorney  or  a  non-legal 

specialist  who  is  acting  on  behalf  of  the  party  to  the 
proceeding  named  in  I^ems  29  and  30  below. 

26 


12 


I  will  not  disclose  any  of  the  proprietary  information  so 
obtained,  and  not  otherwise  available,  to  anyone  other  than 
the  submitter  and  other  persons  authorized  to  have  access  to 
the  information  in  accordance  with  the  requirements  set 
forth  in  19  C.F.R.  §  353.32(f)  or  S  355.32(f), 
§  353.34(a) (3) (i)  and  §  355.34(a) (3) (i) . 

I  will  use  such  information  solely  for  this  segment  of  the 
proceeding. 
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ADMIWISTRATIVB   PROTBCTIVB 


13. 


14. 


15, 


16, 


17 


18, 


19 


UMI 
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PROGEDTJRE8   TO   PROTBCT  PRO  »RIBTARY   IMFOWaTTOK   SUBJECT   TO 


ORDER 


I  will  ensure  that  p:rocedures  to  protect  the  business 
proprietary  information  subject  to  the  administrative 
protective  order  are  established  and  followed. 

I  will  not  ask  or  contact  the  Department  for  assistance  in 
handling  or  processing  of  any  electronic  data/medium  sezrved 
on  me  by  any  party  other  than  the  Department/  and  shall 
direct  any  questions  in  this  regard  to  the  party  providing 
the  electronic  data. 


I  will  ensure  that  p'oprietary  information  subject  to  the 
administrative  prote<  ±ive   order  that  is  entered  onto  any 

lied  in  such  a  way  that  the  information 
is  only  resident  in  the  designated  computer  at  such  times  as 
programs  are  actually  being  run. 


I  will  ensure  that  t&e  computer  on  which  any  proprietary 
information  subject  to  the  administrative  protective  order 
is  entered  will  not  lie  accessible  via  modem  or  network. 

If  I  resign  from  my  position  in  this  firm  before  the 
completion  of  this  proceeding,  prior  to  mv  departure  from  my 
current  firm  I  will: 


A. 


Submit  to  the  Department  a  certification  attesting  to 
my  compliance  with  the  terms  of  the  protective  order, 
and  that  no  copies  of  the  materials  released  subject  to 
the  protective  ^rder  have  been  retained  by  me  or  made 
available  to  th^  parties  I  represent,  or  any  other 
person  to  whom  disclosure  was  not  specifically 
authorized. 


B. 


Submit  a  new  apjilication 
proprietary  inf(»rmation 
order  if  appropi  late . 


I  will  within  ten 
time  for  filing  for 
by  the  Department 
§  355.34(d). 


bui  dness 


cox  iply 


If  my  application  fo:  - 
granted,  I  will  prov 
the  Department's  APO 
administration  of  th<i 
as  a  result  of  this 
protective  order  is 


for  the  release  of  business 
under  administrative  protective 


days  of  the  expiration  of  the 
udiclal  or  panel  review  of  a  decision 
with  19  C.F.R.  §  353.34(d)  or 


a  judicial  protective  order  is 
de  a  copy  of  the  protective  order  to 
Specialist  responsible  for  the 
administrative  protective  order  issued 
Application,  within  48  hours  after  the 
c ranted. 


28 


Federal  Register  /  Vol.  59.  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


SANCTIONS  FOR  BREACH  OF  THE  COMDITIOM8  OF  THE  PROTECTIVB  ORDER 

20.   I  acknowledge  that  if  I  violate  a  protective  order  I  may  be 
subject  to  any  or  all  of  the  sanctions  described  in 
19  C.F.R.  Part  354. 


21, 


22, 


23 


24 


I  will  promptly  report  and  confirm  in  writing  any  violation 
or  breach  of  the  protective  order,  inadvertent  or  otherwise, 
to  the  Department. 

I  agree  to  inform  the  Department  immediately  if  any  of  the 
facts  in  this  application  change  during  the  existence  of  any 
protective  order  issued  as  a  result  of  this  application. 

Recognizing  the  penalties  for  perjury  under  the  laws  of  the 
United  States,  I  affirm  that  all  statements  in  this 
application  are  true,  accurate,  and  complete  to  the  best  of 
my  knowledge.  I  agree  individually  and  on  behalf  of  my  law 
firm,  corporate  law  office,  or  company,  if  any,  to  be  bound 
by  the  terms  stated  in  the  administrative  protective  order 
and  to  maintain  the  proprietary  status  of  the  information  as 
provided  for  under  19  C.F.R.  §  353.32(f)  and  §  353.34  or 
19  C.F.R.  §  355.32(f)  and  §  355.34. 

I  accept  full  responsibility,  individually  and  on  behalf  of 
my  firm  or  corporate  office,  for  violation  of  any 
administrative  protective  order  Issued  as  a  result  of  this 
application  by  any  employees  of  the  firm  or  corporate  office 
whom  the  Department  permits  access  to  proprietary 
information  subject  to  administrative  protective  order. 


25.   I  represent: 


(name  of  party  or  parties  to  the  proceeding) 

who  is  a  party  to  the  proceeding  by  virtue  of  being: 
[   ]  petitioner,  [  ]  respondent,  [  ]  other  Interested  party 
pursuant  to  19  C.F.R.  §  353. 2(o)  or  §355.2(1).   If  the  party 
or  parties  I  represent  have  another  representative. 


(firm  name) 
is  the  lead  representative. 

26.   (To  be  completed  by  attorney  applicants.) 

A.   I  am/am  not  (circle  one)  an  officer  of  the  party  or 

parties  listed  in  paragraph  25,  or  of  other  competitors 
of  the  submitter  of  the  proprietary  information 
requested  In  this  application. 
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B.  I  do/do  not  (cii  cle  one)  participate  in  the  conpccitive 
decision-making  activity  of  the  party  or  parties  to  the 
proceeding  list«d  in  paragraph  25,  or  of  other 
competitors  of  tfhe  submitter  of  the  proprietary 
information  requested  in  this  application.  Competitive 
-  decision-making  activity  includes  advice  on  production, 
sales,  operatiors,  or  investments,  but  does  not  include 


legal  advice. 


(cizcle 


I  do/do  not 
months  after  the 
determination  is 
re 1 at ionships 


one)  currently  intend  within  12 
date  upon  which  the  final 
published  to  enter  into  any  of  the 
in  paragraphs  26A  and  B. 


de  scribed 


Explain  for  eactj  applicant  any  affirmative  response  to 
paragraph  26A,  B  or  C:  ■ 


27. 


(To  be  completed  by 
applicants.) 


"  other  representatives^/non-attomey 


A. 


B. 


C. 


The  party  or 
(circle  one) 
segment  of  the 


parbi 


also 


es  to  the  proceeding  is/ is  not 
represented  by  an  attorney  in  this 
ptroceeding. 


I  am/am  not  (cirple  one) :  employed  by/retained  by 
(circle  one)  a  Itiw  firm  representing  the  party  or 
parties  to  the  proceeding  listed  in  paragraph  25. 


If  I  am  retained 
attorney,  the 


nane 


by/have  retained  (circle  one)  an 
of  the  lawyer  and  law  firm  are: 


If  I  have  retainJBd  em  attorney  or  other  individuals  or 
organizations  to  provide  paralegal,  photocopying,  or 
word  processing  services  or  general  back-up  support, 
the  names  of  the]  individuals  or  organizations  so 
retained  are: 


1. 


Name; 


Oraanizatio i 


Address; 


Phone; 


UMI 


E. 


F. 


6. 


H. 


Fax; 
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2.   Name; 


Organization; 


Address; 


Phone; 


Fax; 


3.  -  Nctme: 


Organization; 


Address; 


Phone; 


Fax; 


Where  not  an  employee  of  a  law  firm  and  if  I  have  not 
been  retained  by  the  attorney  for  the  party  or  parties 
to  the  proceeding  listed  in  paragraph  25,  in  a  separate 
attachment  to  this  application  I  am  providing 
information  concerning  my  practice  before  the  ITA. 

I  am/am  not  (circle  one)  an  officer  or  employee  of  a 
party  or  parties  listed  in  paragraph  25,  or  of  other 
competitors  of  the  submitter  of  the  proprietary 
information  requested  in  this  application. 

I  do/do  not  (circle  one)  have  an  official  position  or 
other  business  relationship  other  than  providing  advice 
for  the  purpose  of  this  segment  of  the  proceeding  with 
the  party  or  parties  listed  in  paragraph  25,  or  with 
other  competitors  of  the  submitter  of  the  proprietary 
information  requested  in  this  application. 

I  do/do  not  (circle  one)  currently  intend  within  12 
months  after  the  date  upon  which  the  final 
determination  is  published  to  enter  into  any  of  the 
relationships  described  in  paragraphs  27E  and  F. 

Explain  for  each  applicant  any  affirmative  response  to 
paragraph  27E,  F,  or  G:   
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UMI 


28.   ACKNOWLEDGLK^NT  FOR 


SUPPORT  STAFF 


Declaration  bv  Attorney  jnd/or  "other  representative"  (if 
appropriated 


,  lelw 


One  or  more  paralegal,  lalw  clerk,  secretary,  or  other  support 
staff  of  this  firm  or  corporate  office  may  have  need  for  access, 
subject  to  the  limitations  expressed  or  incorporated  by  reference 
in  this  application,  to  information  subject  to  the  administrative 
protective  order.   I  (an  attorney  and/or  "other  representative") 
am  aware  that  I  may,  if  necessary,  permit  such  access  by  a 
paralegal,  law  clerk,  or  secretary  employed  by  the  firm  or 
corporate  office.   I  understand  that  such  persons  need  not  apply 
separately  for  access  but  that  they  must  sign  and  date  a 
completed  copy  of  this  application  in  tha  space  below  at  the  time 
I  permit  them  access  to  ajny  information  subject  to  administrative 
protective  order.   I  understand  I  must  return  the  signed  and 
dated  copy  of  the  application  to  the  Department  when  I  provide 
the  required  certification  and  return  or  destroy  the  proprietary 
information.   I  assume  full  responsibility  for  compliance  of  the 
paralegal,  law  clerk,  secretary,  or  other  support  staff  who  sign 
below  with  the  terms  of  t le  administrative  protective  order. 


Name 


Signature 


Title 


DATE  OF 
FIRST  ACCESS 


'  '- 

- 

- 

' 

- 

- 

- 

This  page  may  be  duplicat 

3d  for  additional  applicants. 
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29.   ATTORNEY  APPLICANTS 

A.  Individual  applicants  -  I, 


»  — # 

(name 

of  applicant) 

(2) 

(name 

of  applicant) 

(3) 

(name 

of  applicant) 

(4) 

(name 

of  applicant) 

(5) 

(name 

of  applicant) 

(6) 

(name 

of  applicant) 

Of  _ 

(signature) 


(signature) 


(signature) 


(signature) 


(signature) 


(signature) 


(date) 


(date) 


(date) 


(date) 


(date) 


(date) 


(name  and  address  of  law  firm) 


B.   I  am  admitted  to  practice  in  the  following 

jurisdiction (s)  and  before  the  following  court ( s) : 


(answers  for  applicant  (1)  eO^ove) 


(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(answers  for  applicant  (6)  above) 

This  page  may  be  duplicated  for  additional  applicants. 
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^answers 

for  applicant 

(2) 

cd>ove) 

• 

(answers 

for  applicant 

(3) 

above) 

(answers 

for  applicant 

(4) 

above) 

(answers 

for  applicant 

(5) 

above) 

• 
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30. 


"OTHER  REPRESENTATIVE 
A.  '  Individual  app 
(1) 


(name  of  applicant) 


(2) 


(3) 


(4) 


(5) 


(6) 


(name  of  applic<Lnt) 


(name  of  appliciint) 


(na^ie  of  applicant) 


(name  of  applicant) 


(name  of  applicant) 


of 


B. 

(1) 
(2) 
(3) 
(4) 
(5) 
(6) 


"  APPLICANTS 
icants  -  I, 


(signature) 


(signature) 


(signature) 


(signature) 


(signature) 


(signature) 


(name  and  adc  ress  of  firm) 


I  am  a  member  <^f  the  following  professional 
association (s) 


(answers  lor  applicant  (1)  above) 


(answers  for  applicant  (2)  above) 


(answers  lor  applicant  (3)  above) 


(answers  lor  applicant  (4)  above) 


(answers  for  applicant  (5)  above) 


(answers  lor  applicant  (6)  above) 


This  page  may  be  duplicatjed  for  additional  applicants. 
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(dat^) 


(date) 


(date) 


(date) 


(date) 


(date) 
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Certificate  of  Service 

I  hereby  certify  that  the  attached  application  for 
Administrative  Protective  Ord^  was  served  by  


on  the  parties  listed  below  on  this 
19 . 


day  of 


(Signature) 


(Title) 


(Date) 
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Investigation 


&vr  ■j^-'s^x'^-s^  V 


from 


or 


.r^¥'  ^  5 


^^J^*  ^S^C^^^^i^ 


IT  IS  HEREBY  ORDERED  THAT: 


Subject  to  the  terms  and 
for  disclosure  of  business 
administrative  protective 
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VC-L 

Investigation  or 
Administrative  Rev. 

(Period  of  Review) 
Public  Document 


2) 


In  the  Matter  of  the  Ant ikiumping/ Countervailing  Duty 

Administjrative  Review  of 


.•:V<?S>S, 


ADMINIST  NATIVE   PROTECTIVE  ORDER 


3) 


:;onditions  contained  in  the  application 

proprietary  information  pursuant  to 
order  ("APO") ,  Form  ITA-367  (10.94): 


The  authorized  applicant  shall  pay  all  reasonable  costs 
incurred  by  the  siibmitter  of  the  electronic  data  for 
the  copying  of  its  electronic  data  released  to  the 
applicant.  Reasonable  costs  include  the  cost  of  the 
electronic  medium  and  the  cost  of  copying  the  con^lete 
proprietary  version  of  the  electronic  data/medium 
submitted  to  the  Department  in  APO  releasaible  form. 
The  auDOunt  charged  for  copying  the  electronic  data  may 
not  include  costs  borne  by  the  submitter  of  the 
electronic  data  in  the  creation  of  the  electronic 
data/medium  submitted  to  the  Department  for  use  in 
presenting  its  case. 

Electronic  data  generated  by  the  Department  shall  be 
released  to  the  authorized  applicant  following 
estaUslished  Department  procedure. 


o    all  business  prbprietary  information  in  this  proceeding 
which  the  submipting  party  agrees  to  release  or  the 
Department  determines  to  release; 

o    except  for  customer  ncunes  in  an  investigation  only, 
privileged  inf obnation ,  classified  information,  and 
specific  information  of  a  type  for  %^ich  thfe  Department 
determines  there  is  a  clear  and  compelling  need  to 
withhold  from  disclosure; 

be  released  to  the  applicants  authorized  to  receive  such 
information  as  reflected  on  the  Department  of  Commerce 
Administrative  Protective,  Order  List  in  this  proceeding  for  the 
duration  of  this  segment  bf  the  proceeding  or  such  earlier  date 
as  determined  appropriate'  in  accordance  with  19  C.F.R. 
§  353.34(d)  or  §  355.35(dl. 

The  following  procedures  ipply  to  electronic  data: 

1)    The  submitter  o !  the  electronic  data  is  required  to 
serve  one  copy  of  the  complete  proprietary  version  of 
the  electronic  (iata  directly  to  the  authorized 
applicant  in  actordance  with  the  requirements  set  forth 
in  19  C.F.R.  §  353.34(b)(6)  or  §  355.34(b)(6).   The 
electronic  data  submitted  to  the  Department  shall  be 
APO  releasable  :.n   its  entirety. 


Ann  M.  Sebastian 

APO  Specialist 

Office  of  the  Deputy  Assistant  Secretary 

for  Investigations 
Import  Administration 


(date) 
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Initiation  of  Antidumping  Duty  - 
Investigation:  Wheel  Inserts  from 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Frederick  or  John  Brinkmann, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0186  or  (202)  482-5288, 
respectively. 

Initiation  oflnvestigation 

The  Petition 

On  September  15, 1994.  we  received 
a  petition  filed  in  proper  form  by 
Consolidated  International  Automotive, 
Inc.  (petitioner).  At  the  request  of  the 
Department  of  Commerce  (the 
>  Department),  petitioner  filed 
supplements  to  support  and  clarify  the 
petition's  data  on  September  30  and 
October  3, 1994.  In  accordance  with  19 
CFR  353.12  (1994),  petitioner  alleges 
that  wheel  ir.aerts  fi-om  Taiwan  are 
being,  or  are  likely  to  be,  sold  in  the . 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  industry. 

Petitioner  states  that  it  has  standing  to 
file  the  petition  because  it  is  an 
interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act,  and 
because  the  petition  is  filed  on  behalf  of 
the  U.S.  industry  producing  the  product 
subject  to  this  investigation.  If  any 
interested  party,  as  described  under 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  such  party  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Unaer  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

Scope  oflnvestigation 

The  products  covered  by  this 
investigation  are  wheel  inserts,  also 
referred  to  as  lug  hole  inserts  and  insert 


59.  No.  196  /  Wednesday,  October  12.  1994  /  Notices 


b  ishings,  made  from  steel,  aluminum, 
fa  ass  or  zinc.  A  wheel  insert  is  a 
M  asher-like  product  with  a  circular 
c  lUar  that  protrudes  into  a  stud  hole  to 
p  'ovide  a  protective  seat  between  a  lug 
n  it  and  an  aluminum  or  alloy  wheel 
n  ounted  on  ground  transportation 

V  thicles.  A  wheel  insert  can  be  heat- 
ti  Bated  or  non  heat-treated,  with  or 
without  knurls,  and  with  or  without 
si  irface  coatings.  Surface  coatings 

ii  elude,  but  are  not  limited  to,  chrome 
p  ating,  nickel  plating,  zinc  plating 
(with  or  without  wax  coating),  oxide 
ceating  and  powder  coating. 

JThe  products  under  investigation  are 
carrently  classifiable  under  subheading 
87O8.70.6O6O  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
p  ovided  for  convenience  and  customs 
piirposes,  our  written  description  of  the 
sdope  of  this  investigation  is  dispositive. 

U  nited  States  Price  and  Foreign  Market 

V  ilue 

Petitioner  based  United  States  Price 
(I  SP)  on  a  November  1993  price 
qi  lotation  obtained  for  a  standard  black 
zi  ic  plated  wheel  insert.  The  terms  of 
tl  e  price  quotation  were  FOB 
K  lohsiung,  Taiwan,  with  payment 
bj  ised  on  an  irrevocable  sight  letter  of 
a  edit  (L/C).  Petitioner  made  a 
di  (duction  for  credit.  Credit  was 
a  Iculated  using  the  short  term  interest 
rake  published  by  Taiwanese  banks  for 
September  of  1993  and  a  credit  period 
o  55  days,  the  average  of  the  50-60 
d  ys  stated  on  the  price  quotation  for 
d(  livery  after  receipt  of  the  L/C. 

Petitioner  based  its  estimate  of  foreign 
m  arket  value  (FMV)  on  constructed 
vj  lue  (CV)  claiming  that  no  producers 
ir  Taiwan  sell  the  subject  merchandise 
ir  Taiwan  or  to  any  third  country 
tt  u-kets. 

According  to  19  CFR  353.12(b)(7),  if 
p(  titioner  is  unable  to  furnish 
ir  formation  on  foreign  sales  or  costs,  it 
m  ust  provide  information  on  production 
c(  sts  in  the  United  States  and  then 
a<  just  these  costs  to  reflect  for 
di  Fferences  in  the  production  costs 
b<  tween  the  United  States  and  the  home 
m  irket  country  of  exportation. 

To  calculate  constructed  value, 
p<  titioner  adjusted  its  own 
m  mufacturing  costs  for  a  standard  black 
zi  ic  plated  wheel  insert  for  known 
di  Terences  in  costs  between  the  United 
St  3tes  and  Taiwan.  We  adjusted  the 
re  jorted  material  costs  to  account  for 
re  'enue  received  by  petitioner  from  the 
se  e  of  scrap  material.  Because  the 
pi  iting  costs  included  selling,  general 
ar  d  administrative  expenses  as  well  as 
th  J  profit  of  petitioner's  plater,  we  have 


adjusted  the  plating  expenses  to  exclude 
these  amounts. 

For  overhead,  utilities  were  adjusted 
using  a  ratio  of  Taiwanese  to  U.S. 
electricity  costs.  Other  components  of 
petitioner's  overhead  were  adjusted 
using  the  ratio  of  Taiwanese  to  U.S. 
labor  costs.  Certain  components  of 
overhead  were  not  adjusted  by 
petitioner.  Because  we  view  this 
industry  sufficiently  labor  intensive  to 
justify  using  the  ratio  of  Taiwanese  to 
U.S.  labor  costs  to  adjust  overhead,  we 
have  applied  the  labor  ratio  uniformly 
to  all  components  of  overhead  (except 
utilities).  Additionally,  because 
petitioner  allocated  overhead  expenses 
(inclusive  of  expenses  related  to 
petitioner's  plating  operation)  over 
payroll  expenses  (exclusive  of  plating 
wages),  we  have  added  plating  wages  to 
petitioner's  calculation  of  payroll 
expenses. 


Petitioner  provided  two  hourly  wage 
rates  for  Taiwanese  manufacturing 
workers,  one  obtained  from  private 
research,  the  other  obtained  from  a 
public  source.  Because  of  the 
Department's  preference  for  publicly 
available  information,  we  selected  the 
latter  and  adjusted  it  as  follows:  1)  we 
disallowed  petitioner's  inclusion  of  an 
annual  bonus  because  petitioner's  wage 
rate  calculation  did  not  include 
bonuses:  and  2)  we  inflated  the  wage 
rate  for  one  year  instead  of  two,  as 
calculated  by  petitioner,  because  we 
determined  that  the  wage  rate  was  &om 
1992.  The  statutory  minimum 
percentages  of  10  percent  for  selling, 
general  and  administrative  expenses 
and  eight  percent  for  profit  were  relied 
upon  in  petitioner's  calculation. 

After  the  above  adjustments  were 
made,  the  recalculated  dumping  margin 
for  wheel  inserts  produced  on  a  screw 
machine  is  46.28  percent. 

Initiation  of  Investigation 

Pursuant  to  section  732(c)  of  the  Act, 
the  Department  must  determine,  within 
20  days  after  a  petition  is  filed,  whether 
a  petition  sets  forth  an  allegation 
necessary  for  the  initiation  of  an 
antidumping  duty  investigation,  and 
whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegation. 

VVe  have  examinee!  the  petition  for 
wheel  inserts  from  Taiwan,  as  amended, 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  wheel 
inserts  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  this  investigation 
proceeds  normally,  we  will  make  our 
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preliminary  determination  by  February 
22, 1995. 

International  Trade  Commission  (TTC) 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  we 
have  done  so. 

Preliminary  Determinations  by  the  TTC 

The  ITC  will  determine  by  October 
30, 1994,  whether  there  is  a  reasonable 
indication  that  imports  of  wheel  inserts 
from  Taiwan  are  materially  injuring,  or 
threaten  material  injury  to.  a  U.S. 
industry.  Pursuant  to  section  733(a)  of 
the  Act,  a  negative  ITC  determination 
will  result  in  the  investigation  being 
terminated;  otherwise,  the  investigation 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  October  S .  1 994. 

SuBui  G.  Enennan, 

Assistant  Secretary  for  Import 
Administratioa. 

jFR  Doa  94-2S221  Filed  10-11-94;  8:45  am] 

BtUMQ  CODC^81^«S-P 

[C-301-401] 

Certain  Textile  MiU  Products  From 
Colombia;  Notice  of  Convertion 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Conversion  of  the 
Scope  of  the  Suspended  Investigation 
bom  the  Tariff  Schedules  of  the  United 
States  Annotated  to  the  Harmonized 
Tariff  Schedule. 


SUMMARY:  On  April  15, 1994.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  proposed  conversion  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  to  the  Harmonized 
Tariff  Schedule  (HTS)  for  the  suspended 
countervailing  duty  investigation  on 
certain  textile  mill  products  from 
Colombia  (59  FR  18101).  Literested 
parties  were  invited  to  comment  on  the 
proposed  conversion.  No  comments 
were  received  concerning  the  scope  of 
the  suspended  countervailing  duty 
investigation  on  certain  textile  mill 
products  from  Colombia;  therefore,  no 
changes  have  been  made. 
EFFECTIVE  DATE:  October  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  L.  Pasden,  Office  of  Agreements 
Compliance,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  telephone  (202)  482-0162. 

SUPPt^MENTARY  INFORMATION: 

Background 

In  1985,  the  Department  suspended 
the  countervailing  duty  investigation  on 
certain  textile  miU  products  and  apparel 
from  Colombia  (C-301-401)  (50  FR 
9863;  March  12, 1985).  The  scope  of  the 
suspended  investigation  was  originally 
defined  solely  in  terms  of  the  TSUSA 
item  numbers;  no  narrative  product 
description  was  provided.  C)n  January  1. 
1989.  the  United  States  fully  converted 
from  the  TSUSA  to  the  HTS,  pursuant 
to  section  1211  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988.  Tlie 
suspended  investigation  was  terminated 
in  1990.  and  the  HTS  conversion  was 
never  implemented.  However,  the  Court 


of  International  Trade  (OT)  ordered  that 
the  suspended  investigation  be 
reinstated  (except  with  regard  to  apparel 
from  Colombia)  in  its  decision  dated 
May  7, 1992  (Belton  Industries.  Inc.  v. 
United  States,  slip  op.  No.  92-64).  The 
err  ruling  was  upheld  by  the  Court  of 
Appeals  for  the  Federal  Circuit  on 
September  7, 1993  (Belton  Industries. 
Inc.  V.  United  States.  6f.3d  756).  As  a 
result,  the  suspended  investigation  was 
reinstated  effecUve  May  18. 1992  (see  58 
FR  54552,  October  22, 1993.  and 
decision  memorandum  dated  February 
25. 1994).  Therefore,  the  Department 
took  action  to  conform  the  scope  of  the 
investigation  with  the  tariff 
classification  system  of  the  HTS. 

The  Department,  with  the  assistance 
of  the  U.S.  Customs  Service  and  the  U.S. 
International  Trade  Commission, 
analyzed  the  TSUSA-defined  scope  and 
identified  those  HTS  numbers  that 
reasonably  correspond  with  the  TSUSA- 
defined  scope  of  the  subject  suspended 
investigation.  On  April  15, 1994.  the 
Department  published  a  proposed 
conversion  (59  FR  18108)  and  invited 
interested  parties  to  comment  on  this 
proposed  conversion.  Because  no 
comments  were  received,  the 
Department  has  not  changed  the  HTS 
numbers  for  the  scope  of  the  suspended 
investigation  on  certain  textile  mill 
products  from  Colombia  from  those 
published  in  the  proposed  conversion. 
The  HTS  numbers  for  this  suspended 
countervailing  duty  investigation  are 
found  in  the  attached  Appendix. 

Dated:  October  5. 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 


Appendix:  HTS  List  for  Certain  Textile  Mill  Products  From  Colombia 


5111 
5111 
5111 
5111 
5111 
5111 
5111 
5111 
5112 
5112 
5112 
5112 
5112 
5112 
5112 
5112 
5205 
5205 
5205 
5205 


1120 
1910 
2005 
2010 
3005 
3010 
9040 
.9050 
1110 
1920 
.2010 
2020 
3010 
3020 
9040 
9050 
1110 
1210 
1310 
1410 


5205.2300 

5205.2400 

5205.2500 

5205.3200  2 

5205.3300 

5205.4400 

5205.4500 

5206.1100 

5206.1200 

5206.1300 

5206.1400 

5206.1500 

5206.4100 

5206.4200 

5206.4300 

5206.4400 

5206.4500 

5207.1000 

5207.9000 

5406.1000 


>  Coverage  limited  to  fabrics  of  polyvster. 

2  Coverage  limited  to  yarn  exceeding  33am  per  single  yam. 


5406.1000.20 

6002.2010 

5406.1000.40 

6002.4300' 

5406.1000.90 

6002.4300.10 

5406.2000 

6002.4300.20 

5509.2200 

6002.4300.80 

5509.2200.10 

6302.6000 

5509.2200.90 

6302.6000.10 

5509.5160 

6302.6000.20 

5511.1000 

6302.6000.30 

5511.1000.30 

6302.9100 

5511.1000.60 

6302.9100.05 

5511.2000 

6302.9100.15 

5511,3000 

6302.9100.25 

5801.2100 

6302.9100.35 

5801.2200 

6302.9100.45 

5804.2100 

6302.9100.50 

5804.2900 

6302.9100.60 

5804.2900.10 

6306.1100 

5804.2900.20 

6306.2100 

5804.2900.90 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Restraint 
Limit  for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Bulgaria 

Octobers,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  I'^suing  a  directive  to  the 

Commiasioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  October  5. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apj)arel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  tO  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPl^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  435  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  availab)e  in  the 
CORRELATION:  Te.xtile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  64557,  published  on 
December  8, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  March  10, 1993, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rite  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impkmeiilatioii  of  Textile 
Agreements 

October  5, 1994. 
Cormnissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 


ssued  to  you  on  December  2, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
>f  Textile  Agreements.  That  directive 
»ncems  imports  of  certain  wool  textile 
troducts,  produced  or  manufiactured  in 
I  iulgaria  and  exported  during  the  twelve- 
I  nonth  period  which  began  on  January  1, 
994  and  extends  through  December  31, 
994. 

Effective  on  October  5, 1994,  you  are 
lirected  to  increase  the  limit  for  Category  435 
0  21,614  dozen  \  as  provided  under  the 
erms  of  the  Memorandum  of  Understanding 
lated  March  10, 1993  between  the 
k}vemments  of  ^e  United  States  and  the 
(epublic  of  Bulgaria. 

The  Committee  for  the  ImplemAitation  of 
'extile  Agreements  has  determined  that  this 
ction  falls  within  the  foreign  affairs 
xception  of  the  rulemaking  provisions  of  5 
J.S.C  553(a)(1). 

Sincerely, 

»ta  D.  Hayes, 

^airman.  Committee  for  the  Implementation 
if  Textile  Agreements. 

FR  Doc.  94-25148  Filed  10-11-94;  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
tonufactured  in  Thailand 

ktober  5, 1994. 

hQENCY:  Committee  for  the 

mplementation  of  Textile  Agreements 

QTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

imits. 


IFFECTIVE  DATE:  October  6, 1994. 
OR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Dfiice  of  Textiles  and  Apparel,  U.S. 
)epartment  of  Commerce,  (202)  482- 
[212.  For  information  on  the  quota 
tatus  of  these  limits,  refer  to  Uie  Quota 
Status  Reports  posted  on  the  bulletin 
)oards  of  each  Customs  port  or  call 
202)  927-6717.  For  information  on 
imbargoes  and  quota  re-openings,  call 
202) 482-3715. 

UPPLEMENTARY  INFORMATION: 
Authority:  Executive  Order  11651  of  March 
1, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
J.S.C.  1854). 

The  current  limits  for  certain 
:ategories  are  being  adjusted,  variously, 
or  swing,  carryover  and  carryforward. 

A  description  of  the  textile  and 
ipparel  categories  in  terms  of  HTS 
lumbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


'  The  limit  has  not  been  adjusted  to  account  for 
I  ny  imports  exported  after  December  31, 1993. 


Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  21962,  published  on  April  28, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  5, 1994. 
Conmiissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  21, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1994  and  extends 
through  December  31, 1994. 

Effective  on  October  6, 1994,  you  are 
directed  to  amend  the  directive  dated  April 
21, 1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Thailand: 


Category 

Adjusted  twelve-month 
llm«i 

l.eveis  In  Group  1 

219 _.... 

5,064,904  square  me- 

ters. 

301-P2 

3,873,640  kilograms. 

301-03 

793,217  kilogranr». 
16,484,571  numbers. 

363 

369-S* 

264,405  kitograms. 

607 „ 

2.644.056  kilograms. 

613^14/615  

37,346,700  square  me- 
ters of  whtcti  not 

more  than 

21.196.185  square 

meters  shall  be  in 

Category  614  and 

not  more  ttian 

20.961.882  square 

meters  shall  t>e  in 

Categories  613/615. 

617 

13.452,746  square  nte- 

ters. 

Group  II 

237.  330-359,  431- 

221 ,470.973  square 

459, 630-659  and 

meters  equivalent 

831-859.  as  a 

group. 

Subievels  in  Group 
II 

336/636  

252.495  dozen. 
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Category 

Hmit' 

351/651  

201 .877  dozen 

^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31   1993 

^Categoty  301-P:  only  HTS  numbers 
520651.0000.  5206.22.0000.  5206.23.0000, 
5206.24.0000.  5206.25.0000.  5206.41.0000. 
5206.42.0000.  5206.43.0000.  5206.44.0000 
and  5206.45.0000. 

3Catego(y  301-O:  only  HTS  numbers 
5205.21.0000,  5205.22.0000,  5205.23.0000, 
520524.0000,  5205.25.0000.  5205.41.0000, 
5205.42.0000.  5205.43.0000.  5205.44.0000 
and  5205.45.0000. 

*Categojy  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  mthin  the  foreign  afEairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doa  94-25147  Filed  10-11-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  on  ttie 
Relocation  of  Navy  Reservists  From 
the  Naval  Reserve  Readiness  Center  at 
Lake  Union  and  th«  Replacement  of 
the  Army  Reserve  Center  at  Fort 
Lawton,  Seattle,  WA 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
40  CFR 1500-1508,  the  Army  Reserve 
and  Navy  Reserve  will  prepare  an  EIS 
for  the  relocation  of  the  Naval  Reserve 
Readiness  Center  at  Lake  Union  and  the 
replacement  of  Army  Reserve  training 
facilities  currently  located  in  the  500 
Area  of  Fort  Lawton. 

Acting  as  Joint  Lead  Agencies,  Chief 
of  the  Naval  Reserve  and  the  U.S.  Army 
Reserve  will  analyze  the  environmental 
impacts  of  alternative  approaches  to 
meeting  each  agency's  needs.  In 
conducting  the  analysis,  the  lead 
agencies  will  involve  the  public  and 
other  agencies.  The  process  will  be 
documented  in  Draft  and  Final 
Environmental  Impact  Statements 
(EISs). 

Currently,  the  Navy  reservists  in  the 
Seattle  area  train  at  the  Naval  Reserve 
Readiness  Center  at  Lake  Union,  located 
near  the  center  of  the  city.  The  City  of 
Seattle  wishes  to  acquire  that  facility 
and  incorporate  it  into  a  development 
project  called  the  Seattle  Commons.  In 
light  of  this.  Congress  has  requested  that 


the  Navy  identify  and  evaluate 
alternative  locations  for  a  new  Reserve 
Center  to  replace  the  Lake  Union 
facility. 

In  addition,  the  Army  Reserve 
training  facilities  located  within  the  500 
Area  of  Fort  Lawton  are  in  deteriorating 
condition  and  require  replacement.  The 
Army  Reserve  will  consider 
replacement  alternatives  of  these 
facilities  in  the  same  EIS. 

The  agencies'  preferred  alternative  is 
to  construct  and  operate  a  new,  120,000 
square  foot  Joint  Use  Reserve  Center  at 
Fort  Lawton.  This  new  facility  would  be 
at  a  different  location  from  the  facilities 
the  Army  Reserve  presently  uses  for 
weekend  training  and  would 
accommodate  the  indoor  training  needs 
of  approximately  1,300  Army  and  Navy 
Reser\'ists.  The  Chief  of  Naval  Reserve 
and  the  U.S.  Army  Reserve  propose  that 
the  new  Joint  Use  Reserve  Center  site  be 
in  the  southwest  comer  of  Fort  Lawton. 
near  the  existing  Army  Reserve 
Headquarters  offices. 

The  EIS  will  evaluate  other  sites 
within  Fort  Lawton,  as  well  as  other 
Federally-owned  sites  in  the  Seattle 
area.  The  agencies'  decisionmakers  will 
also  consider  alternatives  involving 
separate,  rather  than  joint  facilities. 
They  will  also  consider  the  alternative 
of  taking  no  action.  The  evaluations  of 
the  reasonable  ahematives  will  be 
documented  in  the  EIS  and  made 
available  for  public  review  and 
comment  before  the  agencies  reach  a 
decision  as  to  how  they  will  meet  their 
needs  for  new  facilities. 

The  agencies  will  hold  a  public 
meeting  in  November  to  help  determine 
the  scope  of  the  EIS.  At  this  meeting  the 
Navy  and  the  Army  will  describe  the 
proposed  action  and  will  solicit 
comments  from  citizens,  agencies  and 
organizations  about  the  issues  and  the 
alternatives  to  be  addressed  in  the  EIS. 
The  date  and  time  of  the  meeting  will 
be  publicized  in  the  Seattle  Post- 
Intelligencer  and  the  Magnolia  News. 

The  Navy  Reserve  and  the  Army 
Reserve  welcome  comments  on  the 
process.  Questions  about  the  EIS 
process  may  be  directed  to  Mr.  Don 
Morris  At  (206)  396-5976.  Comments 
may  be  addressed  to:  Engineering  Field 
Activity,  Northwest,  Naval  Facilities 
Engineering  Command,  (Attn:  Don 
Morris,  Code  232DM),  3505  N.W. 
Anderson  Hill  Road,  Silverdale,  WA 
98383-7929.  Please  provide  comments 
by  15  December  1994. 

Dated:  October  6, 1994. 
Sauodra  K.  Melanctm, 
Alternate  Federal  Fegister  Liaison  Officer. 
[FR  Doc.  94-25149  Filed  10-11-94;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 


SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection  request 
as  required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act. 
since  allov\ang  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  19, 1994. 
ADDRESSES:  Written  comments  shculd 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  7th  &  D 
Streets  SW..  Room  5624,  Regional  Office 
Building  3.  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  of 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director.  Office  of  Information 
Resources  Management,  publishes  this 
notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  to  OMB.  For  each  proposed 
information  collection  request,  grouped 
by  ofiice.  this  notice  contains  the 
following  information:  (1)  Type  of 
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review  requested,  e.g.,  new.  revision, 
extension,  existing,  or  reinstatement;  (2) 
Title:  (3)  Frequency  of  collection;  (4) 
The  afTected  public;  (5)  Reporting  and/ 
or  Recordkeeping  burden;  and  (6) 
Abstract.  Because  an  emergency  review 
is  requested,  the  additional  information 
to  be  requested  in  this  collection  is 
included  in  the  section  on  "Additional 
Information"  in  this  notice. 

Dated:  October  4, 1994. 

Ingrid  Kolb. 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  EMERGENCY 

Title:  Application  for  Designation  as  an 
Eligible  Institution  Under  Title  III 

Abstract:  Institutions  of  Higher 
Education  will  submit  this  form  in 
order  to  be  designated  as  eligible  to 
compete  for  grants  under  the  Higher 
Education  Act  of  1965,  as  amended, 
Title  m.  Parts  A  and  C. 

Additional  Information:  The  U.S. 
Department  of  Education  has 
requested  an  emergency  review  and 
approval  from  the  Office  of 
Management  and  Budget.  The 
Department's  requested  approval  date 
is  October  19, 1994.  If  the  deadline 
date  for  transmittal  of  applications  for 
Title  m  eligibility  designation  is 
delayed,  the  Department  will  not  be 
able  to  notify  institutions  of  their 
eligibility  status  before  mid-April, 
1995.  Such  a  delay  in  the  Title  III 
eligibility  designation  will  delay  in 
the  competitions  for  new  awards 
under  Title  in  Part  A  Strengthening 
Institutions  Program  and  Part  C 
Endowment  Challenge  Grant  Program, 
and  the  newly  authorized  Hispanic- 
serving  Institutions  Program. 
Ultimately,  further  delay  in  the 
processing  of  this  collection 
submission  will  result  in  severe  time 
constraints  for  these  FY  1995  new 
grant  awards,  with  the  danger  that  the 
FY  1995  funds  will  remain 
unexpended  at  the  end  of  the  Hscal 
year. 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 

Responses:  1,200 

Burden  Hours:  9,600 
Recordkeeping  Burden: 

Recordkeepers:  0    - 

Burden  Hours:  0. 

(PR  Doc  94-25110  Filed  10-11-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 


■estrictod  Eligibility  Support  of 
i  advanced  Coal  Reaearch  at  U.S. 
<  ioiiegea  and  Universities 

i  QENCY:  Department  of  Energy  (DOE). 

I  ittsburgh  Energy  Technology  Center 

PETC). 

>  CnON:  Notice  of  restricted  eligibility. 


i  UMMARY:  The  Department  of  Energy 

announces  that  pursuant  to  10  CFR 

800.7(b),  it  intends  to  conduct  a 

dompetitive  Program  Solicitation  No. 

I  E-PS22-95PC95200,  and  to  award,  on 

{  restricted  eligibility  basis,  financial 

i  ssistance  (grants)  in  support  of 

a  dvanced  coal  research  to  U.S.  colleges 

s  [id  universities.  These  grants  will  be 

a  warded  to  a  limited  number  of 

I  roposals  selected  on  the  basis  of 

s  ;ientific  merit,  subject  to  the 

a  i/ailability  of  funds.  The  solicitation  is 

e  Kpected  to  be  available  on  October  7, 

1 994,  and  proposals  must  be  received  by 

t  le  designated  DOE  office  on  December 

: ,  1994.  The  solicitation  will  be 

<  istributed  on  3W,  double-sided/high 

c  ensity  discs  in  Word  Perfect  5.1 

f(  )rmat. 

F  3R  FURTHER  INFORMATION  CONTACT: 

h  Is.  Donna  J.  Lebetz,  U.S.  Department  of 
E  nergy,  Pittsburgh  Energy  Technology 
C  enter,  P.O.  Box  10940  (MS  921-143), 
F  ittsburgh.  PA  15236-0940,  AC  (412) 
8  92-6206.  Requests  for  solicitation 
c  Dpies  must  be  made  in  writing  or  be 
ti  ansmitted  via  facsimile  (FAX)  to  (412) 
8p2-6216. 

SUPPLEMENTARY  INFORMATION:  Through 
ftogram  Solicitation  DE^PS22- 
gfePC95200,  the  DOE  is  interested  in 
a  jplications  from  U.S.  colleges  and 
u  diversities  (and  university-affiliated 
r  !search  centers  submitting  applications 
t  irough  their  respective  university)  for 
r  (search  and  advanced  concepts  related 
ti  I  coal  science  that  have  the  potential  to 
ii  nprove  our  fundamental  scientific  and 
ti  chnical  understanding  of  the  chemical 
a  id  physical  processes  in  coal 
c  inversion  and  utilization. 

E  igibility 

Applications  under  this  soHcitation 
n  ay  be  submitted  in  response  to  the 
r  quirements  of  the  (1)  University  Coal 
Rtesearch  (UCR)  Core  Program,  (2)  Joint 
University/Industry  Coal  Program,  or  (3) 
T  schnical  Topic  8  (CO2  Ocean  Disposal 
E  <perimentation). 

Application's  in  response  to  the  UCR 
Cfcre  Program  or  the  Joint  University/ 
Industry  Coal  Research  Program  must 
a  idress  coal  research  in  one  of  seven 
technical  topics:  (1)  Coal  Science;  (2) 
Qial  Surface  Science;  (3)  Reaction 
C  lemistry;  (4)  Advanced  Process 


Concepts;  (5)  Engineering  Fundamentals 
and  Thermodynamics;  (6) 
Environmentd  Science;  or  (7) 
Minimization  of  Environmental  Impact. 

For  Technical  Topic  8,  CO2  Ocean 
Disposal  Experimentation,  the  DOE  is 
seeking  applications  for  experimental 
researth  to  ascertain  the  scientific  and 
technical  feasibility  of  promising 
methods  of  ocean  disposal  of  carbon 
dioxide  (CO2).  Carbon  dioxide  can  be 
disposed  in  the  ocean  as  a  gas,  solid  or 
liqtiid.  The  three  most  economical 
methods  of  ocean  disposal  are  thought 
to  be  hydrate  formation,  dense  plume 
formation  and  unconfined  release,  at 
depths  of  200m-1500m  ("A  Research 
Needs  Assessment  for  the  Capture, 
Utilization  and  Disposal  of  Carbon 
Dioxide  from  Fossil-Fuel  Powered 
Plants."  Volume  I,  Energy  Laboratory, 
Massachusetts  Institute  of  Technology, 
Cambridge,  Mass.;  pp.  13-19  (DE- 
FG02-92ER30194.A000,  August  1993)). 
Other  identifiable,  more  costly  methods 
of  disposal  include  dry  ice  injection  and 
very  deep  ocean  injection. 

Details  on  the  UCR  Core  Program,  the 
Joint  University/Industry  Coal  Research 
Program  and  Technical  Topic  8, 
eligibility  requirements,  budget 
limitations  and  technical  topic 
descriptions  are  contained  in  the 
Program  Solicitation. 

Awards 

DOE  anticipates  awarding  financial 
assistance  (grants)  for  each  project 
selected.  Approximately  $5.1  million  is 
available  for  the  Program  Solicitation: 
$4  million  is  for  the  UCR  Core  Program 
and  should  provide  funding  for  about  21 
financial  assistance  grants  (max.  DOE 
funding  of  $200,000  per  award);  $0.8 
million  in  set-aside  for  the  Joint 
University/Industry  Coal  Research 
Program,  which  should  support  2  grants 
(max.  DOE  funding  of  $400,000  per 
award);  and  $0.3  million  is  set-aside  for 
Technical  Topic  8,  which  should 
support  one  grant. 

Solicitation  Release  Date 

The  Program  Solicitation  is  expected 
to  be  ready  for  mailing  by  October  7, 
1994.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  in  the  Program 
Solicitation  and  must  be  received  by  the 
Department  of  Energy  by  December  2, 
1994. 

Ricliard  D.  Rogus, 

Contracting  Officer,  Acquisition  and 
Assistance  Division. 

[PR  Doc  94-25208  Filed  10-11-94;  8;45  am) 
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Golden  Field  Office;  Solicitation  for 
Financial  Assistance  Applications 

AGENCY:  Department  of  Energy. 
ACTION:  Solicitation  for  financial 
assistance  applications,  Biomass  Power 
for  Rural  Development. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  annoimcing  its  intention  to 
solicit  responses  for  Federally  cost 
shared  collaborative  projects  that 
integrate  electricity  generation  and  nual 
development  through  biomass  based 
renewable  energy. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office.  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  Ruth  E. 
Adams,  Contract  Specialist.  The 
telephone  number  is  303-275-4722. 
The  Contracting  Officer  for  this  action  is 
John  W.  Meeker. 

SUPPLEMENTARY  INFORMATION:  Through 
Cooperative  Agreements,  DOE  is 
proposing  to  undertake  renewable 
energy  commercialization  projects 
through  biomass  based  renewable 
energy  technologies  under  provisions  of 
the  Energy  Policy  Act  of  1992  (EPAct): 

Public  Law  102-486.  It  is  the  mutual 
goal  of  the  DOE  and  USDA  to  promote 
opportimities  for  rural  development  and 
sustainable  power  generating  capacity 
by  establishing  a  market  infrastructure 
that  integrates  dedicated  feedstock 
supply  systems  and  advanced  biomass 
power  production.  DOE  and  the  U.S. 
Department  of  Agriculture  (USDA)  are 
working  to  accelerate  the  establishment 
of  integrated  biomass  power  production 
systems  through  Federally  cost  shared, 
vertically  integrated,  economically 
sustainable  closed-loop  biomass  power 
generation  systems. 

Respondents  are  encouraged  to  form 
partnership  with  the  agriculture 
community,  industry,  power  producers, 
educational  institutions.  State  and  local 
governments,  and  other  interested 
parties,  to  pursuexieployment  of 
integrated  biomass  systems.  The 
partnerships  shall  demonstrate  how 
cooperative  efforts  can  lead  to 
sustaining,  economically  viable,  closed- 
loop  biomass  power  generation.  The 
projects  selected  should  focus  primarily 
on  the  production  of  power  from  energy 
crops,  however,  projects  proposing 
coproduction  will  also  be  considered  if 
power  is  the  primary  output.  Projects 
proposing  the  utilization  of  biomass 
wastes  or  residue  will  also  be 
considered,  as  long  as  dedicated  energy 
crops  are  the  primary  fiiel  source. 


Projects  selected  under  this 
solicitation  may  be  eligible  for  Federal 
funds  through  DOE  cost  sharing  and 
may  also  be  eligible  for  funds  through 
existing  USDA  authorities  and 
programs.  As  such,  respondents  are 
encouraged  to  identify  USDA 
authorities  and  programs  and  their 
applicability  to  this  project.  The 
required  end-goal  of  the  program  is  for 
sustaining  operations  without  Federal 
assistance. 

Respondents  will  be  required  to 
submit  a  feasibility  study  which 
addresses  technical,  environmental  and 
economic  aspects  of  project 
implementation  and  a  business  plan 
indicating  project  sustainability 
following  Federal  assistance.  Eleven 
studies  are  currently  funded  through  the 
National  Renewable  Energy  Laboratory 
(NREL)  to  evaluate  economic 
development  through  biomass 
technologies  and  systems.  The 
integrated  biomass  systems  being 
studied  are  inclusive  of  feedstock 
production  and  commercial  scale 
conversion  technologies  for  the 
production  of  electric  power  and  liquid 
biofuels.  Additional  information 
regarding  these  studies  is  available  upon 
request  through  DOE. 

Solicitation  number  DE-RP36- 
95G010052  will  include  complete 
information  on  the  program  including 
technical  aspects,  funding,  application 
preparation,  and  selection  and  proposal 
evaluation  criteria.  Multiple  awards  are 
anticipated,  subject  to  the  availability  of 
appropriations  on  or  before  September 
30. 1995.  Issuance  of  the  solicitation  is 
planned  for  December  1, 1994  with 
responses  due  120  days  following 
solicitation  release.  Requests  for  the 
solicitation  must  be  in  writing  and 
directed  to  Ruth  E.  Adams.  Facsimiles 
are  acceptable  and  can  be  transmitted  to 
(303) 275-4790. 

Issued  in  Golden,  Colorado,  on  October  3. 
1994. 

John  W.  Nfeeker. 

Chief.  Procurement,  GO. 

{PR  Doc.  94-2.5209  Filed  10-11-94;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT94-70-000] 

Algonquin  LNG,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

Octotwr  5, 1994. 

Take  notice  that  on  September  30, 
1994,  Algonquin  LNG,  Inc.  (Algonquin 
LNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 


No.  1.  First  Revised  Sheet  No.  200.  The 
proposed  effiective  date  of  the  tariff 
sheet  is  November  1, 1994. 

Algonquin  LNG  states  that  the 
purpose  of  this  filing  is  to  revise 
Algonquin  LNG's  index  of  purchasers. 

Algonquin  LNG  states  that  copies  of 
this  filing  were  served  upon  each 
affected  party  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
385.14  and  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedures.  All 
such  motions  or  protests  should  be  filed 
on  or  before  October  13, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-25132  Filed  10-11-94;  8:45  ami 
BILUNG  COOE  e717-01-M 


[Docket  No.  MT94-28-000] 

Canyon  Creek  Compression  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30. 
1994.  Canyon  Creek  Compression 
Company  (Canyon  Creek)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  First 
Revised  Sheet  Nos.  18, 19,  28.  29  and 
189. 

Canyon  Creek  states  that  the  purpose 
of  the  filing  is  to  revise  currently 
effective  tariff  provisions  to  comport 
with  the  requirements  of  Order  No.  566. 

Canyon  Creek  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  November  1. 1994. ' 

Canyon  Creek  states  that  copies  of  the 
filing  are  being  mailed  to  Canyon 
Creek's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E., 
Washington,  D.C  20426.  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
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All  such  protests  should  be  filed  <mi  or 

before  October  13, 1994.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protectants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-25131  Filed  10-11-94;  8:45  am] 
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IDocHet  No.  TM9S-2-22-000] 

CNG  Transmission  Corporatiofl;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  5. 1994. 

Take  notice  that  on  September  30, 
1994,  CNG  Transmission  Corporation 
(CNG),  pursuant  to  Section  4  of  the 
Natural  Gas  Act  and  Sections  of  the 
General  Terms  and  Conditions  of  its 
tariff  (General  Terms),  tendered  for 
filing  to  be  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  November  1, 1994: 

Third  Revised  Sheet  No.  31 
Fifth  Revised  Sheet  No.  32 
Fifth  Revised  Sheet  No.  33 
Second  Revised  Sheet  No.  34 
Fourth  Revised  Sheet  No.  35 
Fourth  Revised  Sheet  No.  36 

CNG  states  that  the  purpose  of  this 
filing  is  to  revise  CNG's  rates  to  reflect 
CNG's  annual  TCRA  rate  adjustment 
and  to  revise  the  TCRA  surcharge  to 
provide  for  the  flow  through  of:  (1)  the 
balance  in  the  Unrecovered 
Transportation  Cost  Account;  (2)  the 
balance  in  the  Unrecovered  Fuel  Cost 
Reimbursement  Subaccount;  (3)  a 
portion  of  the  interruptible  service 
revenues;  and  (4)  penalty  revenues 
received  from  affiliated  companies. 

CNG  states  that  copies  of  tne  filing 
were  served  upon  affected  customers 
and  interested  state  commissions. 
Copies  of  the  filing  are  also  available 
during  regular  business  hours  at  CNG's 
offices  in  Claricsburg,  West  Virginia. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
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totests  will  be  considered  by  the 
( lommission  in  determining  the 
I  ppropriate  action  to  be  taken,  but  will 
I  ot  serve  to  make  protestants  parties  to 
^le  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
ititervene.  Copies  of  this  filing  are  on 
i  le  with  the  Commission  and  are 
6  vailable  for  public  inspection  in  the 
I  ublic  Referencft^Room. 
I  ois  D.  Cashell, 
S  ecretary. 

I  H  Doc  94-25115  Filed  10-11-94;  8:45  am 
■  UMQ  oooc  trir-ct-M 


0  >oel(et  No.  RP95-1-000I 

( otorado  Interstate  Gas  Company; 
lariff  Filing 

C  ctober  5, 1994. 
Take  notice  that  on  September  30, 

1  994,  Colorado  Interstate  Gas  Company 
(  3G),  tendered  for  filing  as  part  of  its 

F  ERC  Gas  Tariff,  First  Revised  Volume 
r  o.  1,  revised  tariff  sheets,  as  listed  in 
t  le  attached  Appendix  A,  to  be  effective 
^  ovember  1, 1994. 

CIG  proposes  revisions  to  nomination 
t  ming,  storage  service,  capacity  release, 
r  (quest  for  service,  the  Joint  Monthly 
C  perating  Plan  Meeting  and  gas 
s  )ecifications  for  the  Valley  Line. 

CIG  states  that  copies  of  this  filing 

V  ere  served  upon  all  QG  transf>ortation 
c  istomers  and  State  Commissions 

V  here  QG  provides  transportation- 
s  trvice. 

Any  person  desiring  to  be  heard  or  to 
p  rotest  said  filing  should  file  a  motion 
t(  I  intervene  or  a  protest  with  the 
F  sderal  Energy  Regulatory  Commission, 
8  25  North  Capitol  Street,  N.E. . 

V  Washington,  D.C.  20426,  in  accordance 

V  ith  §§385.211  and  385.214  of  the 
C  ommission's  Rules  of  Practice  and 

P  rocedure  (18  CFR  385.214  or  385.211). 
/  11  such  petitions  or  protests  should  be 
fi  led  on  or  before  October  13, 1994. 
F  rotests  will  be  considered  by  the 
C  ommission  in  determining  the 
a  )propriate  action  to  be  taken,  but  will 
n  >t  serve  to  make  protestants  parties  to 
t  le  proceeding.  Any  person  wishing  to 
b  »come  a  party  must  file  a  motion  to 
ii  itervene.  Copies  of  this  fiUng  are  on 
fi  le  with  the  commission  and  are 
a  mailable  for  public  inspection  in  the 
p  iblic  reference  room. 
L  lis  D.  Cashell, 
S  Kretary. 

^pendix  A— List  of  Tariff  Sheets 

S  jcond  Revised  Sheet  No.  34 
S  icond  Revised  Sheet  No.  35 
S  icond  Revised  Sheet  No.  36 
S  (cond  Revised  Sheet  No.  3? 
S  iCond  Revised  Sheet  No.  56 


Second  Revised  Sheet  No.  57 
Second  Revised  Sheet  No.  58 
Second  Revised  Sheet  No.  59 
First  Revised  Sheet  No.  69 
First  Revised  Sheet  No.  84 
First  Revised  Sheet  No.  85 
First  Revised  Sheet  No.  86 
Second  Revised  Sheet  No.  101 
Second  Revised  Sheet  No.  102 
Second  Revised  Sheet  No.  Ill 
Second  Revised  Sheet  No.  112 
Second  Revised  Sheet  No.  113 
Second  Revised  Sheet  No.  1 14 
Second  Revised  Sheet  No.  126 
Second  Revised  Sheet  No.  127 
First  Revised  Sheet  No.  145 
First  Revised  Sheet  No.  146 
Second  Revised  Sheet  No.  148 
First  Revised  Sheet  No.  151 
Second  Revised  Sheet  No.  159 
Second  Revised  Sheet  No.  160 
Second  Revised  Sheet  No.  161 
Second  Revised  Sheet  No.  162 
Second  Revised  Sheet  No.  178 
Second  Revised  Sheet  No.  179 
Second  Revised  Sheet  No.  180 
Second  Revised  Sheet  No.  228 
Original  Sheet  No.  228A 
Original  Sheet  No.  228B 
Original  Sheet  No.  228C 
Second  Revised  Sheet  No.  229 
Second  Revised  Sheet  No.  231 
First  Revised  Sheet  No.  232 
Second  Revised  Sheet  No.  233 
First  Revised  Sheet  No.  234 
First  Revised  Sheet  No.  235 
First  Revised  Sheet  No.  236 
First  Revised  Sheet  No.  241 
First  Revised  Sheet  No.  242 
First  Revised  Sheet  No.  244 
First  Revised  Sheet  No.  245 
First  Revised  Sheet  No.  252 
First  Revised  Sheet  No.  253 
First  Revised  Sheet  No.  254 
First  Revised  Sheet  No.  255 
First  Revised  Sheet  No.  256 
First  Revised  Sheet  No.  257 
First  Revised  Sheet  No.  258 
First  Revised  Sheet  No.  276 
First  Revised  Sheet  No.  278 
First  Revised  Sheet  No.  299 
First  Revised  Sheet  No.  301 
First  Revised  Sheet  No.  325 
First  Revised  Sheet  No.  326 
First  Revised  Sheet  No.  327 

(FR  Doc.  94-25120  Filed  10-11-94;  8:45  am] 
BIUJNQ  COOK  STir-OI-M 

[Docket  No.  TM95-2-2-000] 

East  Tennessee  Natural  Gas  Company; 

Notica  of  Proposed  Ctianges  in  FERC 
Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  September  30. 
1994,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  submitted 


for  filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  Third 
Revised  Sheet  No.  4,  with  a  proposed 
effective  date  of  November  1, 1994. 

East  Tennessee  states  Third  Revised 
Sheet  No.  4  reflects  changes  to  its 
transportation  cost  rate  adjustment 
pursuant  to  Section  25  of  its  General 
Terms  and  Conditions.  East  Tennessee 
further  states  Third  Revised  Sheet  No.  4 
also  incorporates  the  FT-A  base 
transportation  reservation  rate  for  year  2 
under  East  Tennessee's  restructured 
services  pursuant  to  Section  40  of  its 
General  Terms  and  Conditions. 

East  Termessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
October  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-25113  Filed  10-11-94;  8:45  am) 
BILUMO  CODE  C717-01-M 

[Doclwt  No.  TM95-1-113-000] 

Gasdel  Pipeline  System,  Inc.;  Notice  of 
Change  in  Annual  Charge  Adjustment 

Octobers.  1994. 

Take  notice  that  on  September  30. 
1994,  Gasdel  Pipeline  System.  Inc. 
(Gasdel)  tendered  for  filing  and 
acceptance  to  be  a  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1-A, 
Second  Revised  Sheet  No.  5. 

Gasdel  states  that  the  purpose  of  this 
filing  is  to  revise  its  Annual  Charge 
Adjustment  surcharge  in  order  to 
recover  the  Commission';  annual 
charges  for  the  1994  fiscal  year.  Gasdel 
has  requested  that  the  Commission 
waive  the  30  day  notice  requirement  of 
^  154.51  of  the  Commission's 
regulations  and  accept  the  tariff  sheet  to 
become  effective  on  October  1,  1994.  In 
the  ahemative,  Gasdel  requests  an 
effective  date  of  November  1, 1994  and 


has  submitted  an  alternate  tariff  sheet 
which  reflects  this  later  effiective  date. 

Gasdel  states  that  copies  of  the  filing 
have  been  mailed  to  all  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E,  Washington, 
D.C.  20426,  in  accordance  vd\h  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  Such  motions  or 
protests  should  be  filed  on  or  before 
October  13, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining;  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  desiring  to  b«:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
(FR  Doc.  94-25114  Filed  10-11-94;  8:45  am] 

BILUNG  CODE  e717-01-M 

[Docket  No.  TM95-2-1 10-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Proposed  Changes  In  FERC  Gas 
Tariff 

October  5. 1994. 

Take  notice  that  on  September  30, 
1994.  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Seventh  Revised 
Sheet  No.  4.  The  proposed  effective  date 
of  this  revised  tariff  sheet  is  November 
1, 1994. 

Iroquois  states  that  pursuant  to  Part 
154  of  the  Commission's  regulations  and 
§  12.3  of  the  General  Terms  and 
Conditions  of  its  tariff,  Iroquois  is  filing 
the  referenced  tariff  sheet  and 
supporting  workpap»ers  as  part  of  its 
annual  update  of  its  Deferred  Asset 
Surcharge  to  reflect  a  scheduled 
reduction  in  the  annual  revenue 
requirement  associated  with  its  Deferred 
Asset  for  the  Amortization  period 
commencing  November  1, 1994,  as  well 
as  to  reflect  other  changed  factors  used 
to  derive  Iroquois'  effective  rates 
pursuant  to  its  general  Section  4  rate 
filing  in  Docket  No.  RP94-72-000.  The 
revised  tariff  sheet  reflects  a  decrease  of 
S.0003  per  Dth  in  Iroquois*  effective 
Deferred  Asset  Surcharge  for  Zone  1 
(ft-om  $.0013  to  $.0010  per  Dth),  a 
decrease  in  the  Zone  2  surcharge  of 
$.0002  per  Dth  (ftx)m  S.OOll  to  $.0009 
per  Dth),  and  a  decrease  in  the  Inter- 


Zone  surcharge  of  $.0005  per  Dth  (from 
$.0024  to  $.0019  per  Dth). 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-25119  Filed  10-11-94;  8:45  am] 
BiUmC  CODE  6717-01-M 

[Docket  No.  TM9&-2-2&-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  5. 1994. 

Take  notice  that  on  September  30. 
1994.  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1, 1994: 

Seventh  Revised  Sheet  No.-  5 
Seventh  Revised  Sheet  No.  6 
Seventh  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  8 

MRT  states  that  the  purpose  of  the 
filing  is  to  adjust  the  Fuel  Use  and  Loss 
Percentages  under  its  Rate  Schedules 
FTS,  SCT,  ITS,  FSS  and  ISS  pursuant  to 
Section  24  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1. 

MRT  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its  affected 
customers  and  the  State  Commissions  of 
Arkansas.  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


51586 Federal  Register  /  Vol.  59.  No.  196  /  Wednesday.  October  12.  1994  /  Notices 


All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  end  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-25116  Filed  10-11-94;  8:45  am) 

BILLING  COOC  (TIT-OI-ir 


[Docket  No.  RP94-8O-00«] 

National  Fuel  Gas  Supply  Corporation; 
Tariff  Filing 

October  5. 1994. 

Take  notice  that  on  September  30. 
1994,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for  . 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  Third 
Revised  Sheet  Nos.  2,  3.  205,  236  and 
237;  First  Revised  Fourth  Revised  Sheet 
No.  6;  and  Second  Revised  Sheet  No. 
205A. 

National  states  that  these  tariff  sheets 
are  submitted  to  (1)  update  the  table  of 
contents  in  National's  tariff  to  reflect  the 
addition  of  the  P-2  and  IR-2  Rate 
Schedules,  (2)  revise  Sheet  No.  6  to 
remove  a  reference  to  the  GSS  Rate 
Schedule  which  was  terminated  in  the 
merger  of  National  and  Penn-York 
Energy  Corporation,  and  (3)  to  include 
the  necessary  references  to  the  IR-2  and 
P-2  Rate  Schedules  on  Sheet  Nos.  205, 
205A,  236,  and  237,  which  were 
inadvertently  overlooked  in  National's 
July  25, 1994  compliance  filing  in  this 
proceeding. 

National  states  that  a  copy  of  this 
filing  was  posted  pursuant  to  §  154.16  of 
the  Commission's  Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
aTailable  for  public  inspection. 
LiiaD.CatheU. 

Stcretary. 

|i|r  Doc  94-25126  Filed  10-11-94;  8:45  am] 

BiiuNO  oooc  tm-ot-m 


^ 


loclwt  No.  MT94-30-400] 

htarturai  Gas  Pipeline  Company  of 
A  nerica;  Proposed  Changes  in  FERC 
GssTarm 

O  :tober  5, 1994. 

Take  notice  that  on  September  30, 
1'  194,  Natural  Gas  Pipeline  Company  of 
A  merica  (Natural)  tendered  for  filing  as 
p  irt  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Voliune  No.  1,  First  Revised 
Sheet  Nos.  35,  36,  59. 60,  77,  78.  93,  94, 
1*9, 110, 123  and  134.  and  Second 
R  >vised  Sheet  No.  360. 

Natiu^l  states  that  the  purpose  of  the 
fi  ing  is  to  revise  currently  effective 
ta  riff  provisions  to  comport  with  the 
r«  quirements  of  Order  No.  566. 

Natural  requested  waiver  of  the 
C  >mmission's  Regulations  to  the  extent 
ni  cessary  to  permit  the  tariff  sheets  to 
hi  come  effective  November  1, 1994. 

Natural  states  that  copies  of  the  filing 
ai  s  being  mailed  to  Natural's 
ji  risdictional  customers  and  interested 
si  ite  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
td  intervene  or  a  protest  with  the 
Fideral  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
vVashington,  D.C  20426,  in  accordance 
vwlth  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  October  13, 1994.  Protests  will  be 
a^nsidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
p:  otestants  pcuties  to  the  proceeding. 
A  ly  person  wishing  to  become  a  party 
n  ust  file  a  motion  to  intervene.  Copies 
0  this  filing  are  on  file  with  the 
C  )mmission  and  are  available  for  public 
ir  spection  in  the  Public  Reference 
R  )om. 

L  is  D.  Casbell, 
Si  x:retary. 

IFP.  Doc.  94-25129  Filed  10-11-94;  8:45  am) 
BiLUfM  OOOC  6n7-01-M 


[t  octet  No.  CP94-817-000] 

N  itural  Gas  Pipeline  Company  of 
A  Tterica;  Notice  of  Application 

Ottober  5, 1994. 

Take  notice  that  on  September  29, 
l$94,  Natural  Gas  Pipeline  Company  of 
Atnerica  (Natural),  701  East  22nd  Street, 


Lombard.  Illinois,  60148,  filed  in  Docket 
No.  CP94-«17-000  an  application 
pursuan;  »o  Section  7(c)  of  the  Natural 
Gas  Act  rtxjuesting  authorization  to 
constni' !  and  operate  2.86  miles  of  36 
inch  loop  line  in  Effingham  County. 
Illinois,  to  accommodate  an  additional 
32  Mmcf  per  day  of  gas  fix)rn  Natural's 
Loudon  Storage  Field  to  the  Chicago 
market  area,  all  as  more  fijlly  set  forth 
in  the  apphcation  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  this  proposal  will 
result  in  the  No.  3  line  of  Natural's  Gulf 
Coast  Mainline  extending  firom  the 
immediate  outlet  of  Natural's  Loudon 
Storage  Field  northward  toward  the 
Chicago  market  area.  It  is  further  stated 
that  this  additional  loop  will  benefit 
Natural's  system  by  improving  the 
utilization  of  the  existing  certificated 
peak  daily  deliverability  at  Loudon. 

It  is  estimated  that  the  facilities  for 
this  project  will  cost  approximately 
$2.83  million,  which  Natural  proposes 
to  finance  with  funds  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
26, 1994.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.16).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bencome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  vdll  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 
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Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
SecKtory. 

IFR  Doc  94-25133  Piled  10-11-94;  8:45  amj 
BILLINQ  COOC  •nr-tvM 


[Docket  No.  TM95-1-31-000) 

NorAm  Gas  Transmission  Company: 
Notice  of  Filing 

October  5.  1994. 

Take  notice  that  on  September  .30. 
1994  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  following 
revised  tariff  sheets,  effective  November 
1, 1994: 

Sixth  Revised  Sheet  No.  4 
.Sixth  Revised  Sheet  No.  4.1 

NGT  states  that  these  revised  tariff 
.sheets  are  filed  to  adjust  NGTs  fuel 
percentage  tracker  pursuant  to  the 
Stipulation  and  Agreement  approved  in 
Docket  No.  RP93-3-O00  on  September 
23, 1993. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington,  DC.  20426,  in 
accordance  with  Rules  214  and  211  of 
the  Commission's  Rule  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  fo 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  in.'!p«H:tion. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-25112  Filed  10-11-94;  8:45  amJ 

BiLUMG  CODE  <717-01-M 


[Docket  No.  RP94-220-004] 

Northwest  Pipeline  Corporation;  Notice 
Of  Proposed  Changes  in  FERC  Gas 
Tariff 

Octobers,  1994. 

Take  notice  that  on  September  30. 
1994,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 


iU  FERC  Gas  Tariff,  the  following  tariff 
sheets: 

Third  Revised  Vohime  No.  1 

Substitute  Fourth  Revised  Sheet  No.  5 
Substitute  Fourth  Revised  Sheet  No.  5-A 
Substitute  Fourth  Revised  Sheet  No.  8 
SubcUtute  First  Revised  Sheet  No.  272 
Third  Revised  Sheet  No.  375 
Second  Revised  Sheet  No.  376 
Third  Revised  Sheet  No.  377 

Original  Volume  No.  2 

Substitute  Nineteenth  Kwised  .Sheet  No.  2 
Substitute  Twelfth  Revised  Sheet  No.  2.1 
Substitute  Eighteenth  Revised  Sheet  No.  2-.^ 

Northwest  statifs  that  the  tariff  sheets 
listed  above  have  not  previously  been 
filed  with  the  Commi,ssion.  Northwest 
also  moves  to  place  into  effect  certain 
tariff  sheets  that  were  accepted  for  filing 
by  the  Commission  in  its  Su.spension 
Order  dated  May  26. 1994,  listed  in 
Appendix  A  to  its  filing  that  are 
unchanged  from  Northwest's  original 
April  29. 1994.  filing  in  Docket  No. 
RP94-220-000. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  (1)  move  to  place  into 
effect,  on  November  1, 1994,  the  above 
listed  tariff  sheets  and  the  tariff  sheets 
accepted  and  suspended  by  the 
Commission's  Order  Accepting  and 
Suspending  Tariff  Sheets,  Subject  to 
Refund  and  Conditions,  Rejecting  Other 
Tariff  Sheets  and  Establishing  a  Hearing. 
67  FERC  161,236  (1994).  order  on  reh'g 
and  clarification,  68  FERC  161.187 
-  (1994)  and  (2)  file  certain  substitute 
pages  to  Northwest's  Statement  P 
testimony  in  this  prtKeeding. 

Northwest  states  that  this  filing  has 
been  served  upon  the  parties  appearing  ' 
on  the  Commission's  official  service  list 
in  the  referenced  proceeding  which 
includes  Northwest's  affected 
jurisdictional  customers  and  the  state 
regulatory  Commissions  in  Northwest's 
service  area  interested  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  v«th  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  13,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  f  o  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cadiell, 

Secretory. 

IFR  Doc  94-25123  Filed  10-11-94;  8:45  anij 

BILUNQ  COOE  (TtT-Ol-M 


Pocket  No.  TM95-2-28-0C0] 

Panhandle  Eastern  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

Octobers,  1994. 

Take  notice  that  on  September  30, 
1994,  Panhandle  Eastern  Pipeline 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revi.sed  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  a  proposed 
effective  date  of  November  1, 1994: 

Twelfth  Revised  Sheet  No.  4 
Twelfth  Revised  Sheet  No.  5 
Twelfth  Revised  Sheet  No.  6 
Twelfth  Revised  Sheet  No.  7 
Twelfth  Revised  Sheet  No.  8 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  24 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  Panhandle  states 
that  the  revised  tariff  sheets  filed 
herewith  the  following  changes  to  the 
Fuel  Reimbursement  Percentages: 

(1)  a  .05%  incTease  in  the  Gathering 
Fuel  Reimbursement  Percentage; 

(2)  a  .08%  increase  in  the  Field  Zone 
Fuel  Reimbursement  Percentage; 

(3)  No  change  in  the  Market  Zone  Fiiol 
Reimbursement  Percentage; 

(4)  No  change  in  the  Injection  and 
Withdrawal  Field  Area  Storage 
Reimbursement  Percentage;  and 

(5)  No  change  in  the  Injection  and 
Withdrawal  Market  Area  Storage  Fuel 
Reimbursement  Percentages. 
Panhandle  states  that  copies  have 

been  served  on  all  customers  subject  fo 
the  tariff  sheets  and  applicable  st.-?te 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  such 
motions  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commi.<;sion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  parties  to  the  proceeding.  Any 
person  wishing  to  become  a  party  must 
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file  a  motion  to  intervene.  Copies  of  this 

filing  are  on  Ble  with  the  Commission 

and  are  available  for  public  inspection 

in  the  Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-25118  Filed  10-11-94;  8;45  am] 

8ILUNG  CODE  6717-01-M 

(Docket  No.  RP94-1 73-002] 

Southern  Natural  Gas  Company; 
Notice  of  Refund  Report 

October  5. 1994. 

Take  notice  that  on  September  30, 
1994,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  a  refund 
report  pursuant  to  Section  35  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1  and  the  letter  order  issued 
in  Docket  No.-RP94-173-000  by  the 
Office  of  Pipeline  and  Producer 
Regulation  on  March  28, 1994.  These 
refund  levels  result  from  the 
termination  of  Southern's  Account  191 
balance  and  are  reflected  on  Second 
Substitute  Original  Sheet  No.  34A. 
'0  '  Southern  seeks  in  this  filing  to 
eliminate  the  final  Account  191  balance 
as  of  July  31. 1994  which  includes  the 
Account  191  balance  asiif  October  31, 

1993,  all  postings  to  the  account  during 
the  nine  month  close-out  period  and  the 
previous  unpaid  accrual  balance  that 
has  subsequently  been  paid.- 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulaforv  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  of  the  Commission's 
Rules  of  Practice  and  Procedure 
(§  385.211).  All  such  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
-  appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and-are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-25124  Filed  10-11-94;  8.45  am) 

BILUNG  CODE  STIT-OI-M 

[Docket  No.  MTM-29-000] 

Stingray  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  5, 1994. 
Take  notice  that  on  September  30. 

1994.  Stingray  Pipeline  Company 
(Stingray)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 


Vo  ume  No.  1,  First  Revised  Sh«et  Nos. 
44,  45.  53.  54  and  196. 

J  tingray  states  that  the  purpose  of  the 
fili  ig  is  to  revise  currently  effective 
tar  ff  provisions  to  comport  with  the 
reciuirements  of  Order  No.  566. 

i  tingray  requested  waiver  of  the 
Co  nmission's  Regulations  to  the  extent 
ne(  essary  to  permit  the  tariff  sheets  to 
be<  ome  effective  November  1, 1994. 

i  tingray  stales  that  copies  of  the  filing 
are  being  mailed  to  Stingray's 
jur  sdictional  customers  and  interested 
sta  e  regulatory  agencies. 

I  .ny  person  desiring  to  be  heard  or  to 
pn  test  said  filing  should  file  a  motion 
to   titervene  or  a  protest  with  the 
Fe(  eral  Energy  Regulatory  Commission, 
82!  North  Capitol  Street,  NE.. 
Wa  ihington,  DC  20426.  in  accordance 
wil  1  §§  385.214  and  385.211  of  the 
Coi  nmission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
bef  3re  October  13. 1994.  Protests  will  be 
cox  sidered  by  the  Commission  in 
del  }rmining  the  appropriate  action  to  be 
tak  m;  but  will  not  serve  to  make 
pr(  testants  parties  to  the  proceeding. 
An  f  person  wishing  to  become  a  party 
mi  !t  file  a  motion  to  intervene.  Copies 
of!  lis  filing  are  on  file  with  the 
Coi  nmission  and  are  available  for  public 
ins  jection  in  the  Public  Reference 
Roi  im. 

Loi  \  D.  Cashell, 
Sec  retary. 
[FR  Doc.  94-25130  Filed  10-11-94;  8:45  am) 

BILI  NG  CODE  6717-01-M 


[Do  Bket  No.  IMT94-^1-000] 

Trj  ilblazer  Pipeline  Company; 

Pr(  posed  Changes  in  FERC  Gas  Tariff 

Oc  aber  5, 1994. 

'  ake  notice  that  on  September  30. 
19!  4,  Trailbb'er  Pipeline  Company 
(Ti  jilblazer)  tendered  for  filing  as  part 
of  ts  FERC  Gas  Tariff,  Third  Revised 
Vo  ume  No.  1,  First  Revised  Sheet  Nos. 
19  20,  29,  30  and  199. 

railblazer  states  that  the  purpose  of 
the  filing  is  to  revise  currently  effective 
tar  ff  provisions  to  comport  with  the 
re(  uirements  of  Order  No.  566. 

'  railblazer  requested  waiver  of  the 
Co  nmission's  Regulations  to  the  extent 
ne(  ;essary  to  permit  the  tariff  sheets  to 
be^ome^ffective  November  1. 1994. 
railblazer  states  that  copies  of  the 
filftig  are  being  mailed  to  Trailblazer's 
jur  sdictional  customers  and  interested 
sta  e  regulatory  agencies. 

i  iny  |}erson  desiring  to  be  heard  or  to 
pn  test  said  filing  should  file  a  motion 
to  Intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
82S  North  Capitol  Street.  N.E., 


Washington.  D.C.  20426,  in  accordance 
with  §§385.214  and  .385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  October  13. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-25128  Filed  10-11-94;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP94-430-000] 

Transcontinental  Gas  Pipeline 
Corporation;  Filing 

October  5. 1994. 

Take  notice  that  on  September  30. 
1994,  Transcontinental  Gas  Pipeline 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  certain  revised 
tariff  sheets  enumerated  in  Appendix  A 
attached  to  the  filing. 

TGPL  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  44of  the 
General  Terms  and  Conditions  of 
TGPL's  Volume  No.  1  Tariff  which 
provides  that  TGPL  will  reflect  in  its 
rates  the  costs  incurred  for  the 
transportation  and  compression  of  gas 
by  others  (hereinafter  TBO).  Section  44 
provides  tliat  TGPL  will  file  to  reflect 
net  changes  in  its  TBO  rates  at  least  30 
days  prior  to  the  November  1  effective 
date  of  each  annual  TBO  filing. 
Appendix  B  attached  to  the  filing,  sets 
forth  TGPL's  estimated  TBO  dt  n\and 
costs  for  the  period  November  1,  1994 
through  October  31, 1995.  and  the 
derivation  of  the  TBO  unit  rate  reflected 
on  the  tariff  sheets  included  in 
Appendix  A. 

In  accordance  with  the  revised  filing 
requirements  in  Commission  Order  No. 
568.  and  the  provisions  of 
§  154.63(b)(l)(v)  of  the  Commission's 
Regulations,  TGPL  submits  in  Appendix 
C  attached  to  the*  filing  a  redlined 
version  of  the  tariff  sheets  submitted  in 
the  instant  filing. 

On  this  date,  TGPL  states  that  it  is 
serving  copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
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North  Capitol  Street,  N.E.  Washington, 
D.C  20426,  in  accordance  with 
§385.214  and  §385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
LoLs  D.  Ca.sheIL 
Secretary. 
IFR  Doc  94-25121  Piled  10-11-94.  «:45  am| 

BILUNG  COOC  «717-ei-M 


[Docket  No.  RP92-1 37-030] 

Transcontinental  Gas  Pipeline 
Corporation;  Tariff  Filing 

October  5,  1994. 

Take  notice  that  on  Septemlier  30, 
1994,  Transcontinental  Gas  Pipeline 
Corporation  (TGPL)  herewith  submits 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  cert.iin 
revised  tariff  sheets  which  tariff  sheets 
are  enumerated  in  Appendix  A  attached 
to  the  filing.  The  tariff  sheets  are 
proposed  to  be  effective  as  s«l  forth  in 
Appendix  A  to  the  filing. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  revise  §«.8  of  TGPL's 
Rate  Schedules  FT  and  IT  in  compliance 
with  the  Commission's  order  issued 
August  31,  1994  in  the  referenced 
dockets  (August  31  Order).  The  August 
31  Order  directed  TGPL  to  file  within  30 
days  of  said  order,  modified  tariff  sheets 
which  explain  the  limited  applicibility 
cf  TGPL's  historical  imbalance  tariff 
provisions.  TGPL  has  complied  with 
such  directive  by  inserting  a  new 
§  5.8(a)  into  Rate  Schedules  FT  and  IT. 

TGPL  slates  that  copies  of  the  instant 
filing  am  being  mailed  to  customers. 
State  Commis.sions  and  other  interpsfed 
parties. 

Any  person  desiring  to  protest  snid 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E. 
Washington,  D.C.  20426,  in  accordanc-e 
with  §385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  October  13. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  CasheU, 

Secretary. 

IFR  Doc.  94-25127  Filed  lO-l  1-94;  8:45  am) 

BILUNG  COOC  «717-«t-M 


[Docket  No.  TM95-2-30-00q 

Trunkline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

October  5, 1994. 

Take  notice  that  on  Septemffer  30. 
1994.  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1, 1994. 

.Seventh  Revised  Sheet  No.  6 
Seventh  Revised  Sheet  No.  7 
Seventh  Revi.sed  Sheet  No.  8 
•Seventh  Revised  Sheet  No.  9 
.Seventh  Revised  Sheet  No.  10 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  (Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Trunkline's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Trunkline  further  states  that  the 
revised  tariff  sheets  filed  herewith 
reflect:  (1)  a  0.66%  increase  (Field  Zone 
to  Zone  2),  a  0.51%  increase  (Field  Zone 
to  Zone  IB),  a  0.33%  increase  (Field 
Zone  to  Zone  lA),  a  0.19%  incre3.se 
(Field  Zone  only),  a  0.48%  increase 
(Zone  lA  to  Zone  2),  0.33%  increa.se 
(Zone  lA  to  Zone  IB),  a  0.34%  increase 
(Zone  IB  to  Zone  2),  a  0.15%  increase 
(Zone  lA  only),  a  0.19%  incTease  (Zone 
IB  only)  and  a  0.16%  (Zone  2  only) 
increase  to  the  Current  Fuel 
Reimbursement  Percentages,  pursuant 
to  .Section  22.3:  and  (2)  a  0.13%  increase 
to  all  zones  in  the  Annua!  Fuel 
Reimbursement  Surcharge,  pursuant  to 
Section  22.4. 

Trunkline  states  that  copies  of  this 
filing  have  been  seri'ed  on  all 
jurisdictional  transportation  customers 
and  applicable  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426.^  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  CasheU. 

Secretory. 

IFR  Doc.  94-25117  Filed  l(K11-94;  8:45  ami 

BIUJNG  CODE  S717-01-M 


[Docket  No.  RP94-365-00g 

Williams  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  5. 1994. 

Take  notice  that  on  September  30, 
1994.  Williams  Natural  Gas  Company 
(WNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1 ,  the  following  tariff 
sheets: 

.Second  Substitute  .Second  Revised  .Sh«!l 
Nos.  7  and  8 

The  proposed  effective  date  of  these 
tariff  sheets  is  September  17, 1994. 

WNG  states  that  it  made  a  filing  on 
August  17, 1994.  as  amended  on  August 
19,  1994,  to  collect  additional  t.^ke-o^- 
pay  buyout,  buy  down,  and  contract 
reformation  costs.  Such  filing  was  made 
pursuant  to  Article  n.  Section  10  of  the 
Stipulation  and  Agreement  dated 
November  24.  1992  (November  24  S  «■ 
A),  approved  by  Commission  Order 
dated  March  12. 1993,  (61  FERC  61. 
240)  and  Article  14  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
By  order  issued  September  15. 1994 
(September  15  order),  the  Commission 
accepted  the  filing  to  be  effective 
September  17, 1994,  subject  to  refund 
conditions  in  the  order.  WNG  states  thai 
the  instant  filing  is  being  made  to 
comply  with  the  September  15  order. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  Us'.ed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  refereni:ed 
above  and  on  all  of  WNG's  jurist!  ittiona  I 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protect  suid 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordani;e 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  October  13, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  prot^edings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  94-25122  Filed  10-11-94;  8:45  am) 

BILLING  COOC  6717-01-M 


[Docket  Nos.  RP94-1 72-001  and  RP94-205- 
001] 

Williams  Natural  Gas  Company;  Notice 
of  Technical  Conference 

October  5. 1994 

In  the  Commission's  order  issued  on 
August  3, 1994  in  the  above-captioned 
proceeding,  the  Commission  ordered 
that  a  technical  conference  be  convened 
to  resolve  issues  raised  by  the  filing. 
The  conference  to  address  the  issues  has 
been  scheduled  for  October  25, 1944,  at 
10:00  a.m.  in  a  room  to  be  designate  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First  Street 
ME.,  Washington,  D.C.  20426. 

Williams  should  have  technical  and 
accounting  staff  available  in  order  to 
discuss  the  concerns  raised  in  the 
August  3  order,  especially  ordering 
paragraph  C  and  to  discuss  Williams' 
September  2, 1994,  response  thereto.  In 
particular,  Williams  should  have  staff 
available  who  can  provide  a  detailed 
explanation  of  Williams'  fuel  and  loss 
reimbursement  calculations,  to  discuss 
other  methods  of  calculation  and  to 
discuss  the  data  available  to  perform  the 
calculations. 

Williams  should  also  provide  the 
parties  with  the  monthly  listing  of 
metered  fuel  usage  referred  to  under 
item  no."4  of  its  September  2,  response. 
In  addition,  Williams  should  provide  a 
gas  account,  in  dth.  similar  to  the  one 
shown  on  pages  520  and  521  of  its  Form 
2,  for  each  month  from  January  1, 1993 
through  December  31, 1994.  The  gas 
account  should  show  fuel  usage  and  lost 
and  unaccounted  for  gas  and  should 
contain  actual  figures  for  each  month 
without  any  estimates.  Williams  should 
provide  the  dth/mcf  conversion 
factor(s). 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  94-25125  FiM  10-11-94;  8:45  am) 
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[Docket  No.  ER93-96-006,  et  at.] 

Delmarva  Power  &  Light  Company,  et 
al..  Electric  Rate  and  Corporate 
Regulation  Filings 

October  4. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  )elmarva  Power  &  Light  Company 

[Dc  :icet  No.  ER93-96-006 1 

■  ake  notice  that  on  September  26. 
19!  4.  Delmarva  Power  &  Light  Company 
(D<  Imarva)  tendered  for  filing  its 
conpliance  refund  report  in  the  above- 
ref  irenced  docket. 

(  omment  date:  October  17, 1994,  in 
ace  ordance  with  Standard  Paragraph  E 
at  1  le  end  of  this  notice. 

2. 1  lonsolidated  Edison  Company  of 
Ne  V  York,  Inc. 

IDg  :ket  No.  ER94-1 267-0001 

'  ake  notice  that  on  September  29, 
19<  4,  Consolidated  Edison  Company  of 
Ne  V  York,  Inc.  (Con  Edison)  tendered 
for  filing  an  amendment  to  its  filing  in 
the  above  docket. 

C  on  Edison  states  that  a  copy  of  this 
fili  ig  has  been  served  by  mail  upon  the 
Poi  JST  Authority  of  the  State  of  New 
Yo  k. 

(  omment  date:  October  18, 1994.  in 
ace  srdance  with  Standard  Paragraph  E 
at  t  le  end  of  this  notice. 

3. 1  jaho  Power  Company 

IDo  ;ket  No.  ER94-1 343-000] 

'  ake  notice  that  on  September  23, 
19!  4.  Idaho  Power  Company  (IPC) 
ten  iered  for  filing  an  amendment  to  its 
FE  tC  Electric  Tariff,  Second  Revised 
Vo  umeNo.  1. 

(  omment  date:  October  18, 1994,  in 
ace  irdance  with  Standard  Paragraph  E 
at  t  le  end  of  this  notice. 

4. 1  f  adison  Gas  and  Electric  Company 

IDo  :ket  No.  ER94-1 426-000) 

'  ake  notice  that  on  September  2, 
19<  4,  Madison  Gas  and  Electric 
Coi  [ipany  (MGE)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Coi  nmission  revisions  to  its  Power  Sales' 
Taiiff.  MGE  respectfully  requests  an 
eff(  ctive  date  of  September  1, 1994. 

C  omment  date:  October  18. 1994,  in 
ace  Jrdance  with  Standard  Paragraph  E 
at  t  le  end  of  this  notice. 

5. !  an  Diegti  Gas  &  Electric  Company 

(Do  ;ket  No.  ER94-1 449-000] 

'  ake  notice  that  on  August  23,  1994, 
Sat  Diego  Gas  &  Electric  Company 
ten  Iered  for  filing  an  amendment  in  the 
abc  ve-referenced  docket. 

£  omment  date:  October  14,  1994,  in 
ace  jrdance  with  Standard  Paragraph  E 
at  t  le  end  of  this  notice. 

6. !  an  Diego  Gas  &  Electric  Company 

(Do  :ket  No.  ER94-1455-O001 

1  ake  notice  that  on  August  23, 1994. 
Sar  Diego  Gas  &  Electric  Company 
ten  Iered  for  filing  an  amendment  in  the 
abqve-referenced  docket. 


Comment  date:  October  14, 1994,  in 
"accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER94-1 484-000] 
Take  notice  that  on  September  2. 

1994.  San  Diego  Gas  &  Electric 

Company  tendered  for  filing  an 

amendment  in  the  above-referenced 

docket. 
Comment  date:  October  14, 1994,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

8.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER94-1485^000] 

Take  notice  that  on  August  23, 1994. 
San  Diego  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  October  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PSI  Energy,  Inc. 

(Docket  No.  ER94-1 5 17-000] 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  September  26, 1994,  tendered  for 
filing  an  amended  Service  Schedule  in 
the  FERC  filing  in  Docket  No.  ER94- 
1517-000  to  comply  with  a  FERC  Staff 
request. 

Copies  of  the  filing  were  served  on  the 
Rainbow  Energy  Marketing  Corporation, 
North  Dakota  Public  Service  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thfs  notice. 

10.  Wisconsin  Power  &  Light  Company 

[Docket  No.  ER94-1 604-000] 

Take  notice  that  on  August  29. 1994, 
Consolidated  Water  Power  Company 
tendered  for  filing  material  related  to 
the  establishment  of  a  46  Kv 
interconnection  between  Wisconsin 
Power  and  Light  Company  and 
Consolidated  Water  Power  Companv.     ' 

Comment  date:  OcXober  17, 1994,'in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  Publ  ic  Service  Company  of  New 
Mexico 

(Docket  No.  ER94-1649-000] 

Take  notice  that  on  September  14, 
1994,  Public  Service  Company  of  New 
Mexico  tendered  for  filing  a  Notice  of 
Termination  of  the  San  Juan  Area 
Coordination  Agreement.  Certificates  of 
Concurrence  were  filed  on  September 
21. 1994,  and  September  26, 1994,  by 
Tucson  Electric  Power  Company  and  El 
Paso  Electric  Company,  respectively. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


z' 


12.  Kansas  Power  &  Light  Company 

(Docket  No.  ER94-1 653-000] 

Take  notice  that  on  September  14, 
1994,  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing  a 
Service  Agreement  signed  August  30, 
1994,  between  KCPL  and  the  Rainbow 
Energy  Marketing  Corporation 
(Rainbow),  to  become  effective  as  of 
November  15, 1994.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service 
between  KCPL  and  Rainbow. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  which  are  under  review  by  the 
Commission  in  Docket  No.  ER94-1045- 
000  and  which  are  subject  to  refund 
pursuant  to  Commission  s  order  in  that 
docket. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Ser\ice  Company  of  New 
Mexico 

(Docket  No.  ER94-167l-000| 

Take  notice  that  on  September  21, 
1994,  Pubhc  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing  an 
Amended  and  Restated  Service 
Schedule  E  to  the  Interconnection 
Agreement  between  PNM  and  the 
Incorporated  County  of  Los  Alamos, 
New  Mexico  (County).  The  purpose  of 
Amended  and  Restated  Service 
Schedule  E  is  to  provide  for  PNM's 
fwovision  of  transmission  service  to  the 
County  at  the  San  Juan  Switchyard. 

Copies  of  the  filing  have  been  served 
on  the  County  and  the  New  Mexico 
Public  Utility  Commission. 

Comment  date:  October  18, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  94-25180  Filed  10-11-94:  8:45  am) 
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[Docket  No.  CP94-6-001:  CP94-89-000] 

Texas  Eastern  Transmission 
Corporation;  CNG  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Flex-X/CNG  Project 
and  Request  for  Comments  on 
Environmental  Issues 

October  5, 1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of 
facilities  proposed  in  the  Flex-X/CNG 
Project.*  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Te.xas  Eastern  Transmission 
Corporation  (Texas  Eastern)  has  an 
existing  natural  gas  pipeUne  system 
consisting  of  various  diameter  pipe  that 
extends  from  the  State  of  Texas  and 
offshore  Louisiana  through  the 
Appalachian  area  to  the  Eastern 
Seaboard  in  the  Philadelphia  and  New 
York  area.  Texas  Eastern  wants  to 
expand  and  modify  its  facilities  to 
transport  an  additional  105,000 
dekatherms  of  natural  gas  per  dav 
(Dthd)  to  CNG  Transmission 
Corporation  (CNG)  and  wants 
Commission  authorization  to  construct 
and  operate  the  following  facilities 
needed  to  transport  those  volumes: 

•  13.9  miles  of  36-inch-diameter 
replacement  pipeline  in  two  segments 
in  Pennsylvania: 

Uniontown  Discharge  mileposts  (Mps) 
1048.47  to  1058.18  for  9.7  miles  in 
Fayette  and  Somerset  Counties. 

Bedford  Discharge  Mps  1106.65  to 
1 110.87  for  4.2  miles  in  Bedford  County. 

•  6,500  horsepower  (hp)  of 
compression  at  its  existing  Uniontown 
Compressor  Station  in  Fayette  County, 
Pennsylvania. 

The  Texas  Eastern  pif)eline  facilities 
were  originally  proposed  as  part  of  the 


'  Texas  Eastern  Transmission  Corporal  ion's  and 
CNG  Transmission  Corporation's  applications  were 
filed  with  the  Commission  under  Section  7  of  the 
Natural  Gas  Act  and  Part  157  of  the  Commission's 
regulations. 


Liberty  Pipeline  Project  in  Docket  Nos. 
CP92-720-000  and  CP92-72Q-001 . 
These  facilities  were  discussed  in  our 
Notices  of  Intent  dated  January  22  and 
December  22, 1993.  The  Liberty  Project 
applications  were  dismissed  by  the 
Commission  without  prejudice  on 
Augu.st  12,  1994. 

CNG  wants  to  provide  transportation 
of  105.000  Dthd  from  Texas  Eastern  to 
three  utilities,  an  electric  generation 
plant,  and  a  cogeneration  developer.  To 
provide  this  transportation,  CNG  wants 
Commission  authorization  to  construct 
and  operate  about  8,000  hp  of 
compression  (two  4,000-hp  electric 
motor-driven  compressor  units)  at  a  new 
station  to  be  known  as  CNG's 
Chambersburg  Compressor  Station,  in 
Franklin  County,  Pennsylvania. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.* 

Land  Requirements  for  Construction 

Texas  Eastern's  proposed 
replacements  would  be  buih  adjacent 
and  parallel  to  existing  rights-of-way. 
Texas  Eastern  intends  to  use  an  85-foot- 
wide  construction  right-of-way.  About 
60  feet  of  the  planned  85-foot  width 
would  use  existing  right-of-way. 
Consequently,  about  25  feet  of  new 
clearing  would  be  required  in  most 
areas.  Following  construction,  the 
disturbed  area  would  be  restored  and 
the  25  feet  of  new  clearing  would  be 
allowed  to  revert  to  its  former  land  use. 

.Additional  working  space  would  be 
required  adjacent  to  the  planned 
construction  right-of-way  at  areas  of 
steep  side  slopes,  and  in  most  areas 
where  topsoil  would  be  segregated 
(agricultural  and  residential  areas). 
Additional  working  space  would  also  be 
required  adjacent  to  road  and  stream 
crossings. 

The  E.\  Process 

The  National  Environmental  Poli<^' 
Act  (NEPA)  requires  the  Commissiori  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Pubhc  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  tagiMer.  Copies  are 
available  from  the  Commission't  Public  Reference 
Room.  Room  3104, 941  North  Capilol  Street.  N.E  . 
Washington.  D.C  20246.  or  call  (202)  208-1371. 
Copies  of  the  appendices  %»ere  seat  to  all  those 
receiving  this  notice  in  the  mail. 
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comments  on  the  scope  oT  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general     - 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wrildlife 

•  Endangered  and  threatened  species 

•  Land  use 

•  Cultural  resoiu-ces 

•  Hazardous  waste 

•  Air  quality  and  noise 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  proiect  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  bcilities  and  the 
environmental  information  provided  by 
Texas  Eastern  and  CNG.  Keep  in  mind 
that  this  is  a  preliminary  list.  The  list  of 
issues  may  be  added  to,  subtracted  from. 
or  changed  based  on  your  comments 
and  our  analysis.  Issues  are: 

•  The  proposed  pipelines  would 
cross  five  perennial  watert)odies. 

•  The  proposed  pipelines  would 
cross  15  wetlands,  3  of  which  are  greater 
than  500  feet  wide  at  the  crossing 
location. 

•  The  proposed  new  compressor 
station  would  convert  about  17.0  acres 
of  agricultural  land  to  industrial  use. 


le 
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Pi  blic  Participation 

^ou  can  make  a  difference  by  sending 
a  etter  addressing  your  specific 
coprunents  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
enlvironmental  effects  of  the  proposal, 
al  ematives  to  the  proposal  (including 
al  emative  routes),  and  measures  to 
av  aid  or  lessen  environmental  impact. 
Tl  e  more  specific  your  comments,  the 
m  >re  useful  they  will  be.  Please  follow 
th  !  instructions  below  to  ensure  that 
yc  ur  comments  are  received  and 
pr  jperly  recorded: 

>  Address  your  letter  to:  Lois  Cashell. 
Bt  cretary.  Federal  Energy  Regulatory 

C<  mmission,  825  North  Capitol  Street 
N  :.,  Washington,  D.C  20426; 

•  Refierence  Docket  NOS.CP94-6-001, 
et  al.; 

»  Send  a  copy  of  your  letter  to:  Mr. 

frey  Gerber.  EA  Project  Manager, 
F«  deral  Energy  Regulatory  Commission, 
82  5  North  Capitol  Street  NE.,  Room 
7  ■  12  Washington.  D.C.  20426;  and 

►  Mail  your  comments  so  that  they 
11  be  received  in  Washington,  D.C.  on 
before  November  4. 1994. 

f  you  wish  to  receive  a  copy  of  the 
El .,  you  should  request  one  ft-om  Mr. 
G<  rber  at  the  above  address. 

Bt  coming  an  Intervenor 

n  addition  to  involvement  in  the  EA 
sc  jping  process,  you  may  want  to 
be  come  an  official  party  to  the 
pi  Dceeding  or  become  an  "intervenor". 
A:  nong  other  things,  interveners  have 
th  i  right  to  receive  copies  of  case- 
re  ated  Commission  documents  and 
fi  ings  by  other  interveners.  Likewise, 
e:  :h  intervenor  must  provide  copies  of 
it!  filings  to  all  other  parties.  If  you 
w  int  to  become  an  intervener  you  must 
f i  s  a  Motion  to  Intervene  according  to 
Ri  lie  214  of  the  Commission's  Rules  of 
Pi  actice  and  Procedure  (18  CFR 
3i  5.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
ir  tervene  in  this  proceeding  has  passed. 
T  lerefore,  parties  now  seeking  to  file 
la  e  interventions  must  show  good 
a  use,  as  required  by  Section 
3^5.214(bM3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
hi  ve  been  viewed  as  good  cause  for  late 
in  tervention.  You  do  not  need 
ir  tervenor  status  to  have  your  scoping 
c(  mments  considered. 

Additional  information  about  the 
pi  oposed  project  is  available  bom  Mr. 
Je  Trey  Gerber,  EA  Project  Manager,  at 
(2  02)208-1121. 
L4  is  D.  Cashell. 

S(  cretary.  , 

(F  ?  Doc.  94-25134  Filed  10-11-94;  8:45  am) 
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[Project  No.  9195-012  Colorado] 

City  Of  Colorado  Springs;  Availability 
of  Final  Environmental  Assessment 

October  5, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  486, 
52  FR  47897),  the  Office  of  Hydropower 
Licensing  reviewed  an  application  to 
amend  the  license  for  the  Stanley 
Canyon  Hydroelectric  Project  located  on 
West  Monument  Creek,  El  Paso  County, 
Colorado.  The  application's  major 
proposed  changes  are:  (1)  Construction 
of  a  new  abovcground  regulating 
reservoir  and  underground  tailrace  and 
transfer  conduits,  (2)  a  shorter  and 
realigned  transmission  line,  and  (3) 
removal  from  the  project  boundary  of 
certain  facilities  no  longer  needed  for 
the  project.  A  Final  Environmental  . 
Assessment  (FEA)  was  prepared  for  the 
application.  In  the  FEA,  Commission 
staff  finds  that  approving  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE.. 
Washington,  D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-25111  Filed  10-11-94:  8:45  ami 
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[Docket  No.  CP94-797-000,  et  at.] 

Natural  Gas  Pipetir>e  Company  of 
America  and  Norttiem  Natural  Gas 
Company,  et  al.  Natural  Gas  Certificate 
Filings 

October  4. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Natural  Gas  Pipeline  Company  of 
America  Northern  Natural  Gas 
Company 

[Docket  No.  CP94-797-0001 

Take  notice  that  on  September  23, 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois  60148,  and  Northern 
Natural  Gas  Company  (Northern),  1111 
South  103rd  Street,  Omaha,  Nebraska 
68124  filed  in  Docket  No.  CP94-797- 
000  a  pint  applicatioa  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
three  exchanges  located  in  Iowa,  Texas 
and  Oklahoma  which  were  authorized 
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in  Docket  Nos.  G-1994,  CP74-134, 
CP74-145,  CP76-12,  and  CP76-273,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  and  Northern  propose  to: 

(1)  abandon  an  exchange  under  Natural's 
Rate  Schedule  X-6  and  Northern's  X-1 
jointly  authorized  in  Docket  No.  G-1994; 

(2)  abandon  an  exchange  under  Naturdls 
Rate  Schedule  X-43  and  Northern  s  X-38 
authorized  in  Natural's  Docket  No.  CP74- 
134.  as  amended,  and  Northern  s  CP74- 
145,  as  amended,  and 

(3)  abandon  an  exchange  under  Natural  s 
Rate  Schedule  X-70  and  Northern's  X-56 
authorized  in  Natural's  Docket  No.  CP76- 
273  and  Northern's  CP76-12. 

Natural  and  Northern  state  that  the 
gas  exchange  agreement  was  dated  July 
22, 1954  for  Rate  Schedules  X-€  and  X- 
1;  June  29.  1973,  as  amended,  for  Rate 
Schedules  X-43  and  X-38;  and,  March 
11, 1974  for  Rate  Schedules  X-70  and 
X-56. 

Natural  and  Northern  state  that  by 
termination  agreements  dated  August 
17,  i994,  April  29, 1994  and  April  21, 
1994,  they  have  agreed  to  terminate  the 
1954  Agreement,  the  1973  Agreement, 
as  amended,  and  the  1974  Agreement, 
respectively,  as  of  May  1, 1994. 

Comment  date:  October  25, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

(Docket  No.  CP94-81 2-000] 

Take  notice  that  on  September  28. 
1994,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah,  84108,  filed  the  above- 
referenced  abbreviated  application, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act.  requesting  that  the  Commission 
issue  an  order  amending  the  March  21 , 
1991  certificate  of  public  convenience 
and  necessity,  in  Docket  No.  CP89- 
1525,  et  al.,  to  authorize  Northwest  to 
utilize,  as  needed,  all  available  working 
gas  capacity,  on  an  interruptible  basis, 
at  the  Jackson  Prairie  Storage  Project 
(Jackson  Prairie),  in  order  to 
operationally  balance  transportation 
services  on  Northwest's  system. 

The  March  21, 1991,  certificate  only 
authorized  Northwest  to  use  up  to  one 
Bcf  of  the  available  storage  working  gas 
capacity  at  Jackson  Prairie  for  system 
balancing.  Northwest  requests  that  this 
one  Bcf  limitation  be  lifted,  on  the  basis 
that  increased  flexibility  in  the  use  of 
Jackson  Prairie's  storage  capacity  is 
needed  to  maintain  the  integrity  of  its 
system  in  the  open-access, 
transportation,  post-Order  No.  636 
restructuring,  environment.  . 

Comment  date:  October  25, 1994,  in 
accordance  with  the  first  paragraph  of 
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Standard  Paragraph  F  at  the  end  of  this 
notice. 

3.  Columbia  Gas  Transmission 
Corporation 

IDocket  No.  CP94-822-000) 

Take  notice  that  on  September  30, 
1994.  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP94-822-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  an  additional  point  of 
delivery  for  interruptible  transportation 
service  to  Gasco  Distribution  Systems, 
Inc.  (Gasco)  in  Morgan  County.  Ohio, 
under  Columbia's  blanket  certificate 
issued  in  Docket  No.  CP83-76-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  establish  a  new 
point  of  delivery  to  Gasco  al  a  location 
where  it  currently  receives  volumes 
from  Gasco.  Columbia  states  that  it  will 
deliver  up  to  100  dekatherms  per  day. 
36,500  annually,  to  Gasco  at  the  new 
point.  Columbia  further  states  that  the 
new  point  has  been  requested  by  Gasco 
for  interruptible  transportation  service 
for  residential  and  commercial  use. 
Columbia  states  that  the  quantities  to  be 
provided  through  the  new  point  will  be 
provided  on  an  interruptible  basis,  and 
therefore,  will  have  no  impact  on 
Columbia's  existing  design  day  and 
annual  obligations  to  its  customers.  In 
addition,  Columbia  states  that  the 
estimated  cost  to  establish  the  new    - 
point  of  delivery  will  be  $15,778,  which 
Gasco  has  agreed  to  reimburse  Columbia 
for  the  total  cost,  plus  any  gross-up  for 
tax  purposes. 

Comment  date;  November  18, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commissions 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subjed  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  hirther  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  appUcant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission  s 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell 
Secretory 
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Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  95-03:  Pre-Freshman 
Enrichment  Program  (PREP) 

agency:  Office  of  Energy  Research  (ER), 
U.S.  Department  of  Energy  (DOE). 


ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  University  and 
Science  Education  Programs  (OUSE)  of 
the  U.S.  Department  of  Energy  (DOE), 
announces  its  interest  in  receiving  grant 
applications  from  four-year  and  two- 
year  (community  colleges)  institutions 
of  higher  education  that  will  support  the 
development  of  programs  and 
approaches  to  encourage 
underrepresented  populations  in 
science-based  careers.  Examples  of  these 
approaches  include,  but  are  not  limited 
to,  summer  institutes  and  academic  year 
activities  that  prepare  students  in 
science  and  mathematics  subject  matter 
and  motivate  them  to  take  future 
college-preparatory  courses  in  sciente, 
mathematics,  and  engineering. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.D.T.,  November  15. 
1994,  to  permit  timely  consideration  for 
award.  Awards  will  be  made  using  FY 
1996  funds.  No  electronic  submissions 
of  formal  applications  will  be  accepted. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  95-03' 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Acquisition  and 
Assistance  Management  Di\'ision,  ER- 
64,  Washington,  D.C.  20585.  The 
following  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail,  any  commercial 
mail  delivery  service,  or  when  hand 
carried  by  the  applicant:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown,  MO 
20874. 

FOR  FARTHER  TECHNICAL  INFORMATION: 
John  Ortman,  Program  Manager,  Office 
of  University  and  Science  Education, 
ET-32.  U.S.  Department  of  Energ>',  1000 
Independence  Avenue  SVV., 
Washington,  DC  20585;  telephone  (202) 
586-8949. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
has,  as  a  part  of  its  mission,  a  goal  to 
increase  the  number  of  science, 
engineering  and  mathematics 
professionals  that  are  available  to 
perform  its  research  and  development 
mission  and  is  authorized  in  the  Energy 
Reorganization  Act  of  1974  to  "*  "*  * 
assure  an  adequate  supply  of  manpower 
for  the  accomplishment  of  energy 
research  and  development  programs  by 
sponsoring  and  assisting  in  education 
and  training  activities  in  postsecondary 
institutions,  vocational  schools  and 
other  institutions  *  *  *'42U.  S.  C. 
5813  (11). 
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Specifically,  DOE's  concern  is  based 
ofc  the  consideration  that  the  future 
supply  of  science  and  engineering 
nr  anpower  is  threatened  by  two  factors: 
fe  wer  students  enrolling  in  science- 
b  ised  courses  in  high  school  and  fewer 
si  udents  available  to  join  the  science, 
etgineering  and  math  pool  due  to 
d  jclining  birth  rates.  Students  who  have 
CI  >mpleted  the  ninth  grade  in  high 
s<  hool  often  decide  not  to  take  another 
s(  :ience-based  course.  Once  the 
ti  aditional  math/science  sequence  is 
d  srupted.  it  is  too  late  for  students  to 
n  eet  the  minimum  requirements  for 
a  imission  to  college  and  university 
si  :ience  and  engineering  programs. 

The  primary  purpose  of  PREP  is  to 
a  leviate  manpower  shortages  in 
s  :ience.  engineering  and  math  careers 
fa  ^  preparing  and  guiding  students^ 
e  itering  sixth  through  tenth  grades 
(  lave  not  completed  the  tenth  grade)  in 
t  le  selection  of  college-preparatory 
c  )urses  in  science,  mathematics  and 
e  igineering.  Therefore,  in  accordance 
V  ith  10  CFR  600.7(b)(1),  eligibility  for 
a  .vards  under  this  notice  is  limited  to 
f  lur-year  accredited  institutions  of 
h  igher  education  which  grant 
t  iccalaureate  degrees  in  science, 
r  lathematics  and  engineering  and  to 
t  vo-year  institutions  (community 
c  alleges).  Community  colleges  are 
e  icouraged  to  maintain  articulation 
a  jreements  with  four-year  institutions 
\  hich  offer  degrees  in  science, 
r  lathematics  and  engineering.  Eligibility 
i ;  restricted  to  these  institutions  because 
t  ley  offer  the  science,  mathematics  and 
e  ngineering  degrees  which  the  student 
{  articipants  entering  sixth  through  tenth 
^  rade  will  be  encouraged  to  pursue. 

PREP  projects  are  requirea  to  have  a 
s  jmmer  component  and  an  academic 
]  ear  component.  The  summer 
(  omponent  must  be  no  less  than  four 
c  ontinuous  \veeks,  reaching  a  minimum 
c  f  24  students  in  grades  six  to  ten  (have 
I  ot  completed  the  tenth  grade).  These 
:  4  students  must  participate  in  the 
I  rogram  for  four  continuous  weeks.  The 
c  cademic  year  component  should 
I  rovide  enough  time  for  meaningful 
i  jllowup.  Typically,  PREP  grantee 
i  istitutions  work  collaboratively  with 
lacal  school  districts,  local  industry, 
<  tu  dents'  parents  and  peers  to  ensure 
!  uccess.  If  a  previous  PREP  award 
1 3cipient,  the  applicant  should  describe 
t  le  progress  or  results  of  work 
i  ccomplished.  Other  elements  which 
I  lay  strengthen  applications  include, 
I  ut  are  not  limited  to:  interdiscipliiiary 
i  pproacb  to  teaching  science  and 
:  lathematics;  the  use  of  role  models  and 

ield  trips:  and  students'  active 

tarticipation  in  hands-on  activities. 

)OE  financial  su{^ort  is  expected  not  to 


comprise  the  totality  of  funding  for  an 
individual  project  In  FY  1995.  projects 
were  supported  at  46  institutions.  DOE 
funds  of  approximately  $2  million  were 
augmented  by  over  $2.3  million  in  non- 
DOE  (private  industry  and  university) 
funds  and  it  is  desirable  that 
applications  for  the  FY  1996  program 
indicate  similar  non-EXDE  support. 

Contingent  upon  availability  of 
appropriated  funds,  DOE  expects  to 
make  several  two-year  grants  in  FY  1996 
to  meet  the  objectives  of  the  program. 
The  amount  of  each  grant  award  will  be 
limited  to  a  maximum  of  $42,000  or 
$21,000  per  year. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  program 
requirements,  evaluation  and  selection 
processes,  and  other  policies  and 
procedures  may  be  found  in  the  ER 
Application  Guide,  and  10  CFR  Part 
605.  The  application  kit  and  guide  is 
available  from  the  U.S.  Department  of 
Energy,  Office  ofUniversity  and  Science 
Education,  ET-32,  Washington,  D.C. 
20585.  Telephone  i|gjuests  may  be  made 
by  calling  (202)  58^949. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 

This  notice  requests  further  that  the 
"Detailed  Description  of  Research  Work 
Proposed"  component  of  a  complete 
grant  application  as  established  by  10 
CFR  605  should  not  exceed  15  double- 
spaced,  typed  pages.  This  description  of 
work  should  include:  (1)  The 
conceptual  design  and  how  that  design 
relates  to  program  objectives;  (2)  the 
target  audience(s)  the  project  will  serve 
and  efforts  planned  to  serve  that 
audiehce;  (3)  the  mechanisms  to  be  used 
to  organize  and  manage  the  prcjsct, 
including  the  roles  and  responsibilities, 
financial  and  otherwise,  of  any 
partnerships;  (4)  the  monitoring  and 
evaluation  plan,  including  how  those 
plans  can  be  used  for  possible 
modification;  (5)  the  planned  outcomes 
and  how  these  outcomes  will  be 
assessed  and  reported;  and  (6)  the 
anticipated  significance  of  the  project 
and  how  it  will  be  confirmed. 

Issued  in  Washington,  DC,  on  October  5. 
1994. 

William  A.  Lewis,  )r.. 
Director.  Office  of  University  and  Science 
Education. 
[FR  Doc.  94-25210  Filed  10-11-94;  8:45  am) 
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Energy  Research  Financlai  Aasistaoce 
Program  Notice  95-02:  Mueeum 
Education  Program 

AGENCY:  U.S.  EXepartment  of  Eneiw 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  OfBoe  of  University  and 
Science  Education  Programs  of  the  U.S. 
Department  of  Energy  (DOE),  in  keeping 
with  the  energy-related  mission  of  DOE, 
announces  its  interest  in  receiving 
Financial  Assistance  applications  from 
museums  that  will  support  development 
of  or  replication  of  successful  projects, 
exhibits,  and  programs  in  the  media  of 
informal  energy-related  science 
education.  The  media  of  informal 
science  education  irrclude  but  are  not 
limited  to:  Interactive  exhibits,  hands- 
on  activities,  and  film/video 
productions.  Examples  of  energ}'-related 
areas  within  the  fundamental  energy 
sciences  include  high  energy  and 
nuclear  phyncs.  nuclear  science  and 
technologies,  global  warming,  waste 
management,  energy  efficiency,  new 
oiateiials  development,  fossil  energy 
resources,  renewable  energy,  heahh 
eR'ects  research  including  the  human 
genome,  emerging  energy  technologies, 
risk  assessment,  energy/environment, 
space  exploration  initiative,  public 
sdence  literacy,  and  other  timely  topics. 
The  purpose  of  the  program  is  to  fund 
the  development,  use,  and/or 
replication  of  creative  informal  science 
education  media  which  focus  on  energy- 
related  science  and  technology. 
Replication  of  informal  science 
education  funded  under  this  program  or 
other  DOE  supported  programs  will  be 
rx)nsidered. 

For  the  purpose  of  this  notice, 
"museum"  means:  An  established 
nonprofit  institution  serving  the  public 
on  a  year-round  basis,  providing 
interactive  exhibits,  deraon.strations, 
and  informal  educational  programs 
designed  to  further  public 
understanding  of  science  and 
technology.  TTie  term  also  includes 
organizations  referred  to  as  science 
centers,  science-technology  centers  and 
youth  museums.  Thus,  museums,  as 
defined  in  this  document,  are  eligible  to 
submit  Financial  Assistance 
applications. 

DATES:  Preapplications  are  to  include  an 
original  and  one  copy  and  must  he 
received  by  February  14, 1995.  To 
permit  timely  consideration  for  award 
in  Fiscal  Year  1996,  formal  applications 
submitted  in  response  to  this  notice 


should  be  received  no  kter  than  4:30 
p.m.,  ED.T.,  May  14, 1995. 
AOORESSES:  PieappUotions  should  be 
sent  to  the  lidkwring  address:  Bilhe  L 
Stooksbury.  Pn^ram  Coordinator.  Oak 
Ridge  Institute  for  Science  and 
Education,  Science/Engineering 
Education  Division/CP.  P.O.  Box  117, 
Oak  Ridge.  TN  37831-0117,  or  street 
address:  230  Warehouse  Rd.,  Oak  Ridge. 
TN  37830.  Completed  formal 
applications  referencing  Program  Notice 
95-02  should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64,  Room  F- 
220.  Washington,  DC  20585,  Attn: 
Program  Notice  95-02.  The  following 
address  must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  a  commercial  mail 
delivery  service,  or  when  handcarried 
by  the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Re^ean±, 
Acquisition  and  Assistance 
Management  Division,  ER-64. 19901 
Germantown  Road,  Germantown, 
Maryland  20874. 

FOn  FURTMCB  INFOflMATtON  CONTACT: 
Kasse  Andrews-Weller.  Program 
Manager,  Office  of  University  and 
Science  Education  Programs,  ET-32, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  Telephone: 
(202) 586-8949. 

SUPPI.EMENTABY  INFORMATWN:  The  DOE 
is  strongly  committed  to  increasing  the 
public's  science  literacy  as  well  as 
increasing  the  number  of  students 
interested  in  science  and  technology 
careers.  Projects  which  are  designed  to 
enhance  public  awareness  of,  and  to 
encourage  all  young  people  to  consider 
careers  in,  science  and  technology  are 
strongly  desired.  While  the  application 
must  be  submitted  by  a  museum, 
collaborative  efliorts  are  encouraged. 
Such  efforts  by  potential  applicants  may 
include:  Partnerships  of  several  small 
museums,  of  a  small  and  large  museum, 
or  of  a  history  museum  and  youth 
museum  in  collaboration  with  museum 
organizations;  and  cooperative 
enterprises  which  utilize  the  scientific 
and  technical  expertise  of  the  DOE 
laboratories,  industry,  and  the  broader 
educational  community  in  conjunction 
with  a  museum. 

As  a  part  of  DOE's  effort  to  promote 
public  science  Uteracy;  enhance  the 
Nation's  mathematics,  science,  and 
engineering  education;  and  fulfill  the 
National  Education  Goal  of  "by  the  year 
2000,  U.S.  students  will  be  first  in  the 
world  in  science  and  mathematics 
achievements,"  eligibilit>'  for  awards 
under  this  notice  is  restricted  to  U.S. 


museums  which  will  offer  informal 
energy-related  adenoe  education.  In 
accordance  with  10  CFR  600.7(b)(1),  this 
restriction  is  necessary  to  suf^xHt 
estabUshed  U.S.  institutions  which 
provide  a  valuable  supplement  to  formal 
education  and  will  enfciance  meeting  the 
national  education  goals.  While  this 
program  anticipates  awarding  grants 
only  from  Fiscal  Year  1996 
appropriations,  the  period  of  support  of 
a  grant  may  extend  up  to  two  years. 

Before  preparing  a  formal  a  ppli cation, 
potential  applicants  are  asked  to  submit 
a  brief  preapplication  in  accordance 
with  10  CFR  600.10(d)(2)  and  (3).  which 
consists  of  no  more  than  two  pages  of 
narrative  describing  the  major  project 
objectives  and  melhod  of 
accomplishment  to  be  utilized  by  the 
applicant  to  determine  the  effectiveness 
of  the  intended  exhibit  or  media  forum, 
collaborators,  advisors,  dissemination 
plan,  work  schedule,  and  approximate 
cost  of  the  project  to  DOE. 

The  purpose  of  the  preapplication  is 
to  give  the  program  staff  the  opportimity 
to  determine  the  level  and 
appropriateness  of  interest  in  the  project 
or  activity.  The  program  staff  will  also 
look  at  the  approach  the  museum  is 
considering.  Each  museum  will  receive 
a  written  response  to  its  preapplication. 
Once  you  have  submitted  a 
preapplication,  however,  you  may 
submit  a  formal  application.  regardfo5a; 
of  the  written  response  to  the 
preapplication.  Telephone  and  telefax 
numbers  are  required  to  be  part  of  the 
preapplication. 

A  formal  application  consists  of  an 
original  and  seven  copies,  a  copy  of  tht> 
museum's  Internal  Revenue  Service 
nonprofit  determination  letter,  and 
other  documents  as  stated  in  the 
Applicxition  Guide  for  the  Office  of 
Energy  Research  Financial  Assistants 
Program. 

No  electronic  submissions  (including 
fax)  of  preapplications  or  formal 
applications  under  this  Program  Notice 
will  be  accepted. 

This  notice  requests  further  that  tlie 
"Detailed  Description  of  Research  Work 
Proposed"  component  of  a  complete 
grant  application  as  established  by  10 
CFR  Part  605  should  not  exceed  15 
double-spaced,  t>'ped  pages.  This 
project  description  should  include: 
Conceptual  design  and  how  thai  design 
/elates  to  the  program  objectives; 
description  of  how  the  impact  of  the 
project  will  be  maximized 
(dissemination);  identification  of  the 
target  audience(s)  the  project  will  5ene 
and  efforts  plarmed  to  serve  that 
audience;  identification  of  the 
mechanisms  to  be  used  to  organize  ainl 
manage  the  project.  iiKiuding  the  rules 
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and  responsibilities,  financial  and 
otherwise,  of  any  partnerships; 
clariiication  of  the  monitoring  and 
evaluation  plan,  including  how  those 
plans  can  be  used  for  possible  project 
modification;  delineation  of  the  planned 
outcomes  and  how  these  outcomes  will 
be  assessed  and  reported;  and 
discussion  of  the  anticipated 
significance  of  the  project  and  how  this 
will  be  confirmed.  In  addition,  formal 
applications  need  to  include 
information  that  will  provide  the 
expected  impact  in  terms  of  populations 
served  and  any  evaluation  plan. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program  and  10  CFR  Part 
605.  Multiple  applications  are 
permissible;  however,  each  application 
must  be  limited  to  a  single  project.  The 
DOE  expects  to  make  several  grants  in 
.  Fiscal  Year  1996  to  meet  the  objectives 
of  this  program.  It  is  anticipated  that  $1 
million  will  be  the  total  funds  available 
in  Fiscal  Year  1996  subject  to  the 
availability  of  appropriated  funds. 
Awards  are  expected  to  range  from 
$10,000  to  $200,000,  with  the  number  of 
awards  determined  by  the  number  of 
fundable  applications  and  the  total 
amount  of  funds  available  for  this 
program.  The  application  guide  is 
available  from  Billie  L.  Stooksbury  and/ 
or  Marie  Kitts,  Oak  Ridge  Institute  for 
Science  and  Education,  Science/ 
Engineering  Education  Division/CP, 
P.O.  Box  117,  Oak  Ridge,  TN  37831- 
0117.  Telephone  requests  may  be  made 
by  calling  (615)  576-1087. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 
Issued  in  Washington,  DC,  on  October  5. 
-  1994. 
William  A.  Lewis,  Jr., 
Director,  Office  of  University  and  Science 
'  Education  Programs. 

|FR  Doc.  94 
Hilling  cooe  64so-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«088-3] 

Science  Advisory  Board; 
Environmental  Engineering  Comminee 
and  Subcommittee;  Open  Meeting 

October  26-28, 1994. 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92^63, 
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n<  tice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's) 
Environmental  Engineering  Committee 
(^C),  will  meet  on  the  morning  of 
W  sdnesday,  October  26  and  on 
T  lursday  and  Friday,  October  27-28, 
1<  94.  The  meetings  will  begin  each  day 
at  8:30  a.m.  The  meeting  will  be  at  the 
D  ys  Inn  Downtown/Convention  Center, 
i:  01  K  Street,  NW,  Washington,  DC 
2(  005.  (Hotel  telephone  is  202/842- 
1(  20). 

At  this  meeting,  the  primary  activities 
o  the  EEC  are  (1)  to  review  the  Use 
C  uster  Scoring  System  of  the  Office  of 
Pi  llution  Prevention  and  Toxics;  and  (2) 
c<  mplete  its  plans  for  fiscal  1995.  The 
p  oposed  charge  for  the  review  is: 

ll.  Are  the  methods  used  to  define  the 
cMemical  in  a  use  cluster  adequate? 

h.  The  main  goal  of  the  UCSS  is  to 
sc  reen  chemicals/clusters  by  using 
ei  sily  obtainable  data  to  set  priorities 
fo  r  OPPT.  Given  the  limited  nature  of 
this  goal,  are  the  data  sources  used  in 
the  UCSS  appropriate?  What  additional 
di  ita  sources  could  be  used? 

3.  Are  the  data  sources  used  in  the 
U  !^SS  appropriate  to  bin  chemicals  into 
h  gh,  medium,  and  low  categories? 

4.  Are  there  other  general  areas/ 
CI  iteria  (such  as  waste  generation  that 
si  ould  be  included  in  the  UCSS? 

5.  Is  the  maimer  in  which  chemicals 
a  id  clusters  are  scored  appropriate? 
h  jw  does  the  SAB  recommend  the  EPA 
ti  jat  the  uncertainties  associated  with 
tl  e  system  algorithms  and  the  data 
s<  urces  themselves. 

The  meeting  is  open  to  the  public  and 
s  ating  will  be  on  a  first  come  basis. 
A  ly  member  of  the  public  wishing 
fv  rther  information,  such  as  a  proposed 
a  enda  on  the  meeting  should  contact 
N  rs.  Dorothy  Clark,  Secretary,  Science 
A  dvisory  Board  (1400F),  U.S.  EPA, 
V  ashington,  DC  20460,  at  202/260- 
6  >52.  Written  comments  of  any  length 
n  ay  be  provided  up  until  the  meeting, 
b  It  35  copies  must  be  supplied. 

Members  of  the  public  who  wish  to 
n  ake  a  brief  oral  presentation  should 
c  intact  Mrs.  Kathleen  Conway  (202/ 
2  )0-2558)  no  later  than  noon 
25211  Filed  10-11-94;  8.45  am}'^  V  ednesday  October  19:  U.S. 

''       E  ivironmental  Protection  Agency,' 
_.    S  :ienGe  Advisory  Board,  Indoor  Air 
C  uality/Total  Human  Exposure 
C  ammittee,  Open~Meeting,  October  27, 

1  )94. 
Under  the  Federal  Advisory 

C  ammittee  Act,  Public  Law  92^63, 
nptice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Indoor  Air 
C  uality/Total  Hiunan  Exposure 
C  ommittee  (lAQC)  will  meet  on  October 

2  7,  1994.  The  Committee  will  meet  from 
8|30  am  to  4:30  pm  at  the  Best  Western 
Old  Colony  Inn,  625  First  Street, 


Alexandria,  VA  (703-548-6300).  The 
meeting  is  open  to  the  public  and 
seating  is  on  a  first-come  basis. 

At  this  meeting,  the  Committee  will 
plan  its  activities  for  the  1995  Fiscal 
Year  and  receive  a  briefing  from  the  staff 
of  the  New  Chemicals  Branch  of  the 
Office  of  Pollution  Prevention, 
Pesticides  and  Toxic  Substances.  The 
briefing  will  cover  a  range  of  current 
Agency  activities  concerning  new 
chemicals.  The  Committee  has  been 
provided  with  a  set  of  background  in 
preparation  for  this  briefing.  Copies  of 
these  materials  can  be  obtained  by 
contacting  Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  EPA,  401  M  St.,  SW, 
Washington,  DC  20460.  Telephone: 
(202)  554-1404.  TTD:  (202)  554-0551. 

For  copies  of  the  draft  agenda  for  this 
meeting  and  additional  practical 
information,  please  contact  Ms.  Dorothy 
Clark  (Telephone  (202)  260-6552.  Fax 
(202)  260-7118).  For  additional 
information  regarding  the  technical 
content  of  the  meeting,  contact  Mr. 
Manuel  R.  Gomez,  Designated  Federal 
Official,  Science  Advisory  Board 
(1400F),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460.  Telephone:  (202)  260-6552; 
FAX:  (202)  260-7118. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  tnust  contact  Mr.  Gomez  no 
later  than  October  20, 1994  in  order  to 
be  included  on  the  Agenda.  Written 
statements  of  any  length  (at  least  35 
copies)  may  be  provided  to  the 
Committee  up  until  the  meeting.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes  or  less,  at  the  Chair's 
discretion. 

Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92^63, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Drinking  Water 
Committee  (DWC)  will  meet  Thursday, 
October  27  (8:30  am  to  5:00  pm)  at  the 
Best  Western  Old  Colony  Inn,  625  First 
Street.  Alexandria,  VA  (703-548-6300). 
The  meeting  is  open  to  the  public  and 
seating  is  on  a  first-come  basis. 

At  the  meeting,  the  Committee  will: 
(1)  plan  its  activities  for  the  1995  Fiscal 
Year;  (2)  review  its  draft  review  of 
Arsenic  issues  from  the  previous 
meeting  of  August,  1994  (3)  receive 
briefings  frt>m  the  Agency's  Office  of 
Water  regarding  issues  related  to 
chloroform  and  risk  characterization. 


Other  briefings  may  also  be  presented. 
The  Committee  has  not  been  provided 
with  review  materials  as  bacii^und  to 
this  meeting. 

For  copies  of  the  agenda  and  other 
practical  meeting  information,  please 
contact  Ms.  Mary  Winston,  Staff 
Secretary.  Telephone:  (202)  260-6552; 
FAX:  (202)  260-7118.  For  more  detailed 
and  for  technical  information  related  to 
the  meeting,  please  contact  Mr.  Manuel 
R.  Gomez,  Designated  Federal  Official 
(DWC),  Science  Advisory  Board 
{1400F),  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW,  Washington, 
DC  20460  at  the  same  numbers 
(LNTERNET: 
Gomez.ManueI@EPAMAIL.GOV). 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Gomez  no 
later  than  October  20, 1994,  in  order  to 
be  included  on  the  Agenda.  Written 
.statements  of  any  length  (at  least  35 
copies)  may  be  provided  to  the 
Committee  up  until  the  meeting.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes  or  less,  at  the  Chair's 
disrreticKi. 

Dated:  September  29, 1994. 
E<)ward  S.  Bender, 

Acting  Staff  DiTKCtor,  Science  Advisory  Board. 
(FR  Doc.  94-25201  Filed  10-11-94:  8:45  ami 
wujNacooc  «Mo-6a-«> 


[FTO.-B089-11 

Proposed  Oe  Minimis  Settlement 
Under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  in  the  Matter  of  MiG/Oewane 
Landfill,  Behridere,  IL 

agency:  U.S.  Environmental  Protection 
Ageniy. 

ACTION:  Request  for  public  comment. 

SUMMARV:  Notice  of  De  Minimis 
Settlement:  in  accordance  with  S^iiion 
122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA").  notice  is  hereby  given  of  a 
de  minimi':  settlement  concerning  past 
and  estimated  future  response  aciions  at 
the  MIG/Dewane  Landfill.  Belvidere. 
Illinois.  U.S.  EPA  Region  5  has 
submitted  the  proposed  agreement  to 
the  U.S.  Etepartment  of  Justice  for 
review  concurrent  with  this  request  for 
public  comment.  This  settlement  will 


not  be  finalized  until  the  approval 
process  set  forth  in  Secti<Mi  122(gW4)  of 
CERCLA  has  been  completed. 
DATES:  Comments  must  be  provided  on 
or  befcne  November  14, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Mary  Tiemey  (Mail  Code 
HSRL-6J),  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency. 
77  West  Jackson  Boulevard.  Chicago, 
Illinois,  60604,  and  should  refer  to:  In 
the  Matter  of  MTG/Dewane  Landfill, 
Docket  No.  V-W-94-C-254. 
FOR  FURTHER  INFORINATION  CONTACT: 
Thomas  C.  Jacobs,  (Mail  Code  CS— 
29A),  U.S.  Environmental  Protw-tion 
Agency,  77  West  Jackson  Boiilexard, 
Chicago,  Illinois  60604. 
SUPPLEMEm-ARy  INFORHATWM:  One 
hundred  forty-one  parties  executed 
binding  certifications  of  their  consent  to 
participate  in  the  settlemenL  These 
parties  will  pay  approximately 
$2,800,000  in  settlement  payments  for 
response  costs  related  to  the  MIG/ 
Dewane  Landfill  Site,  if  the  United 
States  Environmental  Protection  Agency 
determines  that  it  will  not  withdraw  or 
withhold  its  consent  fo  the  proposed 
settlement  after  consideration  of 
comments  submitted  pursuant  to  this 
notice. 

U.S.  EPA  may  enter  into  this 
settlement  under  the  authority  of 
Section  122(g)  of  CERCLA.  Section 
122(g)  authorizes  de  minimis 
settlemants  with  potentially  responsible 
parties  ("PRPs")  that  contributed 
hazardous  substances  to  a  site  where 
those  contributions  were  small  and 
where  the  toxicity  of  the  substances 
contributed  is  not  significantly  different 
from  the  other  agreement  proposed  fo 
settle  with  parties  who  are  each 
responsible  for  less  than  00.60%  of  the 
total  volume  of  hazardous  substances 
sent  to  the  site.  Settling  de  minimis 
PRPs  will  be  required  to  pay  their  fair 
share  of  the  past  and  estimated  future 
response  costs  at  the  site.  The 
settlement  payment  amount  includes 
three  levels  of  premiums  a^-ilrTrt 
estimated  total  response  cobts  to 
account  for  potential  cost  overruns,  the 
potential  for  failure  of  the  remedies 
selected  to  clean  up  the  site,  and  other 
risks.  The  three  levels  are  50%  (for 
those  Settling  PRPs  who  are  signatories 
to  the  1991  Administrative  Order  on 
Consent  for  Remedial  Investigation/ 
Feasibility  Study  at  the  MIG/Dewane 
Landfill),  100%  (for  those  Settling  PRPs 
who  did  not  receive  general  tx  special 
notice  of  potential  Uabihty  prior  to  the 
de  minimis  settlement  notice),  and 
200%  (for  those  parties  who  received 
general  or  special  notice  of  potential 
liability  prior  to  the  t!Wl 


Administrative  Order  on  Consent  but 
who  did  not  choose  to  sign  the  order) 

A  copy  of  the  proposed 
Administrative  Order  on  Consent  and 
additional  background  information 
relating  to  the  settlement,  including  a 
list  of  parties  to  the  settlement,  are 
available  for  review  and  may  be 
obtained  in  person  or  by  mail  from 
Thomas  C.  Jacobs  (Mail  Code  CS— 29AJ, 
U.S.  Environmental  Protection  Ag«»nf:y. 
77  West  Jackson  Boulevard,  Chiiago. 
Illinois  60604. 

The  U.S.  Environmental  Protection 
Agency  will  receive  vrritten  comments 
relating  to  this  settlement  for  thirty  days 
from  the  date  of  pubUcation  of  this 
notice. 

Authority:  Thp  Comprf;hpnsivR 
Envirarunental  Response,  Compensation.  »f)d 
Liability  Act  of  1980,  as  amended.  42  V.ac 
.Sections  9601  et  seq. 
Williams  E.  Muno, 
Director.  Waste  Management  Division. 
IFR  Doc  94-25199  Filed  10-11-94;  8;45  .ai\ 

BILUNG  COOE  weO-fiO-M 

[FRL-6089-9] 

Underground  Injection  Control 
Program  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  tor 
Exemption— Class  I  Hazardous  Waste 
Injection;  Albemarle  Corporation 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Nolit:e  of  final  decision  on 
exemption  rei.ssuance. 

SUMMARY:  Notice  is  hereby  givrai  tfut  a 
request  for  reissuance  of  an  exemption 
to  the  land  disposal  restrictions  und«T 
the  1984  Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  lias 
been  granted  to  Albemarle  Corpomtion, 
for  the  Class  I  injection  wells  located  at 
Magnolia,  Arkansas.  As  required  by  40 
CFR  part  148,  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
.supporting  documentation  that,  to  n 
reasonable  deg,-ee  of  certainty,  there  uiil 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  fur 
as  long  as  the  waste  remains  hazardo»i.s 
This  final  decision  allows  the 
underground  injection  by  Albemarle 
Corporation  of  the  specific  restr;i;ted 
hazardous  waste  identiHed  in  the 
reissued  petition,  into  the  Class  I 
hazardous  waste  injection  wells  al  lln; 
Magnolia,  .Arkansas  facility  specifit^alf^ 
identified  in  the  petition  for  as  loiqjas 
the  basis  for  granting  an  approval  of  this 
petition  remains  valid,  under  provisions 
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of  40  CFR  148.24.  As  required  by  40 
CFR  124.10,  a  public  notice  was  issued 
on  July  22, 1994.  The  public  comment 
period  ended  on  September  6. 1994. 
EPA  received  no  comments.  This 
decision  constitutes  final  Agency  action 
and  there  is  no  Administrative  appeal. 
DATES:  This  action  is  effective  as  of 
September  27, 1994. 

ADDRESSES:  Copies  ofthe  petition  for 
reissuance  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location: 

Environmental  Protection  Agency. 
Region  6,  Water  Management  Division. 
Water  Supply  Branch  (6W-SU).  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT:  Mac 
A.  Weaver.  P.E..  Chief.  UIC  State 
Programs.  EPA-Region  6,  telephone 
(214)  665-7160. 

O.  Thomas  Love. 

Acting  Director,  Water  Management  Division 
I6\V). 

(FR  Doc.  94-25198  Filed  10-11-94;  8:45  am! 

BILLING  CODE  tSeO-SO-F 


[FRL-6086-8] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMRIARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  November  14, 1994. 
FOB  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  tliis  ICR,  contact  Sandy  Farmer  at 
EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Research  and  Development 

Title:  Evaluation  of  Mandated 
Drinking  Water  Filtration  and  its  Effects 
on  Community  Health  (EPA  No. 
1727.01). 

Abstract:  This  is  a  new  collection  of 
information  to  support  setting 
Maximum  Contaminant  Levels  (MCLs) 
in  drinking  water  as  required  under  the 
Safe  Drinking  Water  Act  (SDWA).  Under 
SDWA  section  1442  (a)(1)(D)  the 
Administrator  may  conduct  research 
studies  to  explore  "improved 


r  lethods... including  improvements  in 
water  purification  and  distribution,  and 
methods  of  assessing  the  health  related 
1  azards  of  drinking  water."  The  purpose 
c  f  this  study  is  to  gather  information  on 
t  le  effects  of  water  filtration  on  the 
f  resence  of  regulated  (total  coliform) 
a  rjd  potentially  regulated  [Giardia, 
C  ryptosporidium,  and  enteroviruses) 
r  licrobrganisms  in  drinking  water;  and 
t )  assess  the  level  of  disease  associated 

V  ith  their  presence  in  drinking  water. 
This  voluntary  collection  of 

i  iformation  consists  of:  (1)  A  feasibility 
s  udy  to  determine  the  appropriateness 
a  id  willingness  of  utilities  to  participate 
i  I  a  large  scale  study,  and  subsequently; 
(  ;)  a  large  scale  environmental  health 
s  udy  to  compare  health  data  from 
s  ;lected  households  with  corresponding 

V  ater  monitoring  data  from  selected 

V  ater  utilities  prior  to,  and  following, 
t  le  installation  of  water  filtration 

s  stems. 

Forthe  feasibility  study. 
c  iestionnaires  vn\\  be  sent  to  a  selected 
s  imple  of  water  utilities  and  will 
request  information  on  characteristics  of 
t  le  drinking  water  delivery  system. 

V  ater  quality  monitoring  data,  and 
e  cistence  of  historical  monitoring 

r  cords.  The  questionnaire  will  also  ask 

V  hether  utilities  will  be  willing  to 

p  irticipate  in  the  environmental  health 
s  udy. 

From  the  results  ofthe  feasibility 
s  udy,  three  water  utilities  will  be 
s  ilected  as  sites  for  the  environmental 
h  jalth  study.  The  study  will  focus  on 
g  ithering  information  from  selected 
h  Juseholds  serviced  by  these  sites  over 
a  nine  month  period  prior  to,  and 
f(  Uowing,  the  installation  of  drinking 

V  ater  filtration  systems  at  these  sites. 
/\  n  individual  horn  each  participating 
h  jusehold  will:  (1)  Provide  general 

d  jmographic  and  underlying  health 
c  indition  information;  and  (2)  complete 
a  monthly  checklist  indicating  any 
n  spiratory  and  gastrointestinal 
s  mptoms  experienced  during  the 
n  onth  for  e.ich  household  member. 

Burden  Statement:  Public  reporting 
b  irden  for  this  collection  of  information 
is  estimated  to  average  1  hour  per 
n  sponse  for  utilities  and  8  hours  for 
h  )useho!ds  annually,  including  time  for 
n  viewing  the  questions,  gathering  the 
d  ita  needed,  and  completing  and 
n  viewing  the  information. 

Respondents:  Water  utilities  and 
s(  lected  households. 

Estimated  Number  of  Respondents: 
1  16  utilities.  900  households. 

Estimated  Number  of  Responses  per    - 
/  ispondent:  1. 

Frequency  of  Collection:  One  time. 


Estimated  Total  Annual  Burden  on 
Respondents:  140  hours  for  utilities. 
7,290  hours  for  households. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136).  401  M  Street.  SW., 

Washington.  DC  20460. 
and 

Matt  Mitchell.  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street. 
NW.,  Washington,  DC  20503. 
Dated:  October  4. 1994. 

Paul  Lapsley, 

Director,  Fegulcitory  Management  Division. 

(FR  Doc.  94-25202  Filed  10-11-94;  8:45  am) 

BILLING  CODE  6S60-60-F 


[FRL-5088-2] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

StJMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  Municipal  Water  Pollution 
Prevention  (MWPP)  Program  Evdiuation 
(EPA  No.  1728.01). 

Abstract:  This  is  a  new  collection  of 
information  to  support  the  self-auditing 
of  municipal  wastewater  treatment 
facilities  under  the  EPA's  MWPP 
program,  as  authorized  under  section 
104  of  the  Clean  Water  Act  (CWA). 
CWA  section  104(b)  (7),  as  implemented 
through  EPA's  MWPP  guidance  (March 
1991),  authorizes  EPA  to  develop 
effective  and  practical  processes, 
methods,  and  prototype  devices  for  the 
prevention,  reduction  and  elimination 
of  pollution.  The  MWPP  self-audit  is 
needed  to  provide  managers  of 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices 


51599 


municipal  wastewater  treatment 
facilities  a  fiamework  with  which  to 
diagnose  problems  and  design  actions  to 
deal  with  them.  This  information 
collection  applies  to  MWPP  programs 
that  are  presently  operated  by  EPA 
Regions  6  and  10,  and  does  not  apply  to 
State-delegated  programs.  These  EPA 
Regions  may  choose  to  make  the 
preparation  and  submission  ofthe  self- 
audit  to  the  EPA  region  mandatory 
under  the  authority  of  CWA  section 
3n8(a). 

Respondents  conducting  the  MWPP 
self-audit  may  use  the  EPA  self-audit 
form,  or  alternative  methods,  to  provide 
information  documenting:  (l)  Actual, 
design,  and  potential  influent  fiow  and 
loadings,  and  number  of  overflows  and 
bypasses;  (2)  operator  needs,  training 
and  certification  practices;  (3)  biosolids 
treatment,  storage  and  disposal  capacity: 
(4)  facility  age;  (5)  effluent  quality 
versus  permit  limits;  (6)  new 
requirements  (impact  of  changed  water 
quality  standards);  (7)  financial  status  of 
the  facility;  (8)  collection  system 
information;  and  (9)  other  information 
necessary  to  clarify  responses. 

Facility  operators  will  prepare  a 
corrective  action  plan  and  resolution" 
that  will  be  submitted  with  the  self- 
audit  to  facility  oumers  (i.e.  municipal 
governing  bodies)  for  review  and 
approval.  Facility  owners  will  then 
forward  the  audit  and  relevant  materials 
to  the  EPA  Regional  Office. 

The  information  may  be  used  by 
facility  owners/operators  and  local 
officials  to  assist  in  resource  allocations 
and  encourage  efficient  use  of  existing 
facilities.  EPA  Regional  Offices  will  use 
this  information  to  target  assistance  and 
develop  priorities  to  better  meet  facility 
and  municipaUty  needs. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  26  hours  for 
facility  operators  and  2.5  hours  for 
facility  ovraers,  for  an  estimated  average 
of  28.5  hours  per  response  including 
time  for  reviewing  questions,  gathering 
the  data  needed,  completing  and 
reviewing  the  information,  and 
submitting  the  information  to  the  EPA 
Region. 

Respondents:  Subject  operators  and 
owners  of  municipal  water  treatment 
facilities  in  EPA  Regions  6  and  10. 

Estimated  Number  of  Respondents- 
865. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Frequency  of  Collection:  Annual. 

Estimated  Total  Annual  Burden  on 
Respondents:  24,650  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 


collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW., 

Washington,  DC  20460. 
and 
Matt  Mitchell.  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street. 

NW.,  Washington,  DC  20503. 

Dated:  October  4. 1994. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
[FR  Doc.  94-25203  Filed  lO-n-94;  8:45  am) 
BILUNO  COOE  UeO-SO-F 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  ofthe  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  ofthe  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No. :  21 7-01 1 238-001 . 

Ti/ye.- Canadian  Transport/Star 
Shipping  A/S  Container  Space  Charter 
Agreement. 

Parties: 

Canadian  Transport  Companv.  Ltd.    ' 
Star  Shipping  A/S 

S>77ops/s;  The  proposed  amendment 
clarifies  and  revises  the  prc':edures  for 
space  chartering  in  Article  5.  In 
addition,  it  also  modifies  Article  9  ofthe 
Agreement. 

Agreement  No.:  217-011472. 

Title:  KL/HMM  Space  Charter 
Agreement  in  the  Far  East-U.S.  Pacific 
Northwest  Trades. 

Parties: 

Kawasaki  Kisen  Kaisha.  Ltd.  ("KL") 
Hyundai  Merchant  Marine  Co..  Ltd 

("Hyundai") 
Synopsis:  The  proposed  Agreement 
authorizes  Hyundai  to  charter  space  on 
KL  vessels  in  the  trade  between  Far  East 
ports  and  ports  and  points  in  the  U.S. 


Pacific  Northwest.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  203-011473. 

Title:  Aruba,  Bonaire,  Curacao 
Discussion  Agreement 

Parties: 

Sea-Land  Service,  Inc. 

Aruba,  Bonaire,  Curacao  Liner 
Assocation 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss  and 
agree  upon  rates,  rules,  chaises,  service 
items,  term  and  conditions,  service 
contracts  and  tariffs  in  the  trade 
between  U.S.  Atlantic.  Gulf  and  Pacific 
Coast  ports  points  and  ports  and  points 
in  Aruba,  Bonaire  and  Curacao. 
Adherence  to  any  agreement  reached  is 
voluntary. 

Agreement  No. :  224-200886. 

Title:  Tampa  Port  Authority/Jo-Dim 
Investment  Trust  S.A.  c/o  Regency 
Maritime  Corp.  Incentive  Agreement 

Parties: 

Tampa  Port  Authority  ("Port") 
Jo-Dim  Investment  Trust  S.A.  ("Jo- 
Dim") 

Synopsis:  The  proposed  Agreement 
provides  that  Jo-Dim  shall  have  non- 
exclusive rights  to  certain  assigned 
premises  at  the  Port.  In  addition.  Jo-Dim 
will  pay  a  reduced  wharfage  tariff 
charge  subject  to  certain  agreed  upon 
provisions  in  the  Agreement. 

Dated:  October  6. 1994. 

By  Order  ofthe  Federal  Maritime 
Commission. 
loseph  C.  Polking, 
Secretary. 
IFR  Doc.  94-25171  Filed  10-11-94:  8:45  am] 

BILLING  COOE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging;  White  House 
Conference  on  Aging 

Proposed  Agenda  for  the  1995  White 
House  Conference  on  Aging;  Request 
for  Public  Comment  on  the  Proposed 
Agenda    . 

AGENCY:  White  House  Conference  on 
Aging,  AoA,  HHS. 

ACTION:  Notice  of  proposed  agenda  for 
public  comment. 


summary:  The  Policy  Committee  of  the 
White  House  Conference  on  Aging  is 
publishing  its  proi>osed  Conference 
agenda  for  public  comment  as  required 
by  Public  Law  102-375,  the  Older 
Americans  Act  Amendments  of  1992. 
Part  I  ofthe  proposed  agenda  is  a  listing 
of  several  themes.  Part  II  is  a  listing  of 
the  major  issues  and  subissues  and  Part 
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III  proposes  a  process  for  review  of  the 
ContBrence  recommendations. 
Comments  are  invited  on: 

(1)  Choice  of  a  theme  (Part  I}; 

(2)  Choice  of  issues  and  subissues  to  be 
addressed  at  the  Conference  (Part  U): 

(3)  Linkage  of  issues  and  subissues  to 
ensure  delegates  are  informed  on  all 
issues  (Part  II);  and 

(4)  Review  of  Conference 
recommendations  by  the  Advisory 
and  Policy  Committees  (Part  III). 

The  Conference  is  to  be  held  May  2- 
.5, 1995  in  Washington.  DC. 
DATES:  Comments  on  the  proposed, 
agenda  and  post-conference 
recommendation  process  must  be 
received  on  or  before  December  1. 1994. 
The  Policy  Committee  has  decided  to 
set  aside  ai  much  time  as  practical  to 
ensure  a  wide  range  of  input  from  all 
interested  organizations  and 
individuals.  All  pubUc  comments 
received  will  be  valuable  in  structuring 
the  draft  final  agenda  which  is  to  be 
completed  in  January  for  review,by  the 
Policy  Committee. 

ADIH1E88E8:  All  comments  concerning . 
this  proposed  agenda  should  be     .- 
addressed  to  Robert  B.  Biancato, 
Executive  Director.  White  House 
Conference  on  Aging,  501  School  Street, 
SW..  ath  Floor.  Washington,  DC  20024- 
2755.  Comments  may  be  mailed  to  Mr. 
Biancato  at  the  above  address  or  FAXed 
to  (202)  245-7857.  His  INTERNET 
address  (CONFERENCE@BAN- 
GATE.A0A.DHHS.GOV)  may  also  be 
used  to  submit  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
White  House  Conference  on  Aging,  501 
School  Street  SW..  8th  Floor, 
Washington.  DC  20024-2755  or  the 
White  House  Conference  on  Aging 
Information  Line  at  (202)  245-7815.  To 
provide  24-hour  coverage,  calls  to  this 
number  may  be  answered  by  an 
answering  machine. 

SUPPLEMENTARY  INFORMATION:  Public. 
Law  102-375  requires  that  the  Policy 
Committee  (which  oversees  the  1995 
White  House  Conference  on  Aging) 
formulate  and  approve  a  proposed 
agenda  for  the  Conference  and  that  this 
proposed  agenda  be  published  in  the 
Federal  Register  for  public  comment. 

The  stattitory  language  urges  the  1995 
White  House  Conference  on  Aging 
(WHCoA)  to  work  jointly  with  States, 
individuals,  and  public  and  private 
organizations  to  develop  a  proposed 
agenda  which  reflects  the  major  issues 
facing  older  Americans  and  their 
communities.  The  collection  of  public 
comments  hegaa  immediately  after 
President  Chaton  fbnnally  called  for  the 
1995  WHCoA  in  February  1994.  Special 


emphasis  has  been  placed  on  soliciting 
suggestions  and  ideas  from  a  wide  range 
jf  sources — especially  from  the 
grassroots. 

Input  received  £pom  a  variety  of  local, 
>tate,  regional  and  national  events 
:onducted  on  behalf  of  the  WHCoA  over 
he  past  several  months  points  toward 
m  agenda  which  goes  beyond 
reditional  boundaries  and  paints  a 
)roader  picture  of  aging — an  agenda  that 
ooks  at  the  present  and  the  future.  This 
"onference  should  examine  a  wide 
ange  of  issues,  including  the  needs  and 
:ontributions  of  today's  and  tomorrow's 
)lder  citizens.  This  far-reaching 
sxamination  is  evident  in  the:  broad 
upport  which  has  emerged  for  a  theme 
ind  issues  which  incorporate  the 
;enerational  aspects  of  aging.  Congress 
ilso  included  the  generational  issue  in 
he  statute  by  mandating  that  the 
i^onference  look  at  the  interdependence 
»f  generations,  the  contributions  of 

I  »lder  individuals  to  societal  well-being 
nd  the  commoDality  of  problems  facing 
loth  older  and  yoimger  individuals. 

Initial  suggestions  from  the  grassroots 
or  Conference  themes  and  agenda 
ssues  have  been  used  by  the  Policy 
Committee  to  develop  the  proposed 
genda  for  the  1995  WHCoA.  Over  400 
ire-conference  events  have  been  held 
round  the  country  to  develop  policy 

I  ecommendations  for  building  the 

(  genda  for  the  Conference. 

'art!.  Themes 

Below  is  a  listing  of  proposed  themes 
rom  which  we  expect  the  final  theme 
Dr  the  Conference  to  emerge  based 
trimarily  on  the  public  comments 
Dceived.  These  four  proposed  themes 
i  re: 

•  Aging  into  the  21st  Century: 
lenerations  Working  Together  for  a 
letter  Community. 

•  Investing  in  an  Aging  Society  into 
he  21st  Century:  Independence, 
Opportunity  and  Dignity  for  All 

.  Americans. 

•  Investing  Sow  in  America's  Future: 
,  I  Lifetime  of  Pmductivity  and 

I  Opportunity. 

•  America  Now  and  into  the  21st 
I  Century:  Gromng  Older  with 

ndependence.  Opportunity  and  Dignity. 
The  public  is  invited  to  indicate  a 
referred  theme  from  among  these 
Itematives  or  to  suggest  additional 

t  lemes  for  consideration  by  the  Policy 

( iommittee. 

art  II.  Issues 

I  This  part  of  the  proposed  agenda  is  a 
I  sting  of  mafw  issues  and  subissues 
<  erived  from  a  variety  of  sources, 
i  icluding: 


(1)  Recommendations  from  past  White 
House  Conferences  on  Aging; 

(2)  Recommendations  produced  by 
events  preceding  the  1995  WHCoA; 
and 

(3)  Input  from  national  aging 
organizations,  professionals  and 
advocates. 

We  are  eliciting  comments  on  the 
relative  importance  of  these  issues  and 
subissues.  We  are  also  seeking 
suggestions  on  ways  to  link  the  various 
issues  and  subissues. 

The  major  issues  and  subissues 
identified  by  the  Policy  Committee  are 
listed  below  in  alphabetical  order: 

Arts  and  Humanities 

•  Access 

•  Contributionsl)y  Elderly 

•  Continuing  Eduation 

•  Therapy 

Crime/Personal  Safety 

•  Abuse,  Neglect  and  Exploitation 

•  Neighborhood  Violence  and  Safety 

•  Prevention  and  Protection 

•  Domestic  Violence 

•  Enforcement 

•  Fear  of  Crime  and  Social  Isolation 

•  Consumer  Fraud 

Cultural  Diversity 

•  Access  to  Services 

•  Civil  Rights 

•  Cultural  Sensitivity 

•  Cuhural  Contributions  or  Cultural 
Enrichment 

•  Language         • 

•  Literacy 

Employment         ,. 

•  Extended  Full-time  and  Continued 
Employment  Options 

•  Part-Year.  Part-Time  and  Re- 
employment Options 

•  Education  and  Training 

•  Age  Discrimination 

•  Downsizing 

•  Underemployment 

•  Pre-retirement 

•  Phased  Retirement 

•  Access  to  Work-related  Benefits 

FamiMes  and  Family  Life 

•  Impact  of  Demographic  Changes 

•  Ethnicity 

•  Partnerships  with  Caregiving 
Agencies 

Health 

•  Prevention/Wellness 

•  Nutrition/Exercise    - 

•  Health  Care  Reform 

•  Long-term  Care:  Home,  Community- 
based  and  Institutional 

•  Medicare 

•  Medicaid 

•  Acute  Care 
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•  Mental  Health  and  Substance  Abuse 

•  Disabilities/ Assistive  Devices 

•  Rehabilitation 

•  Health  Problems  of  the  Aged 

•  Access 

•  Death/Dying 

•  Hearing  and  Vision  Impairment 

•  Medication  (prescription  and  non- 
prescription drugs) 

•  Medical  Supplies  and  Durable 
Medical  Equipment 

•  Women's  Health 

•  Negative  Attitudes  of  Professionals 

Housing/Social  and  Community 
Services 

•  Range  of  Affordable  Options 

•  Service  Infrastructure 

•  Accessible  Housing 

•  Public  and  Assisted  Housing 

•  Alternative  Housing  Arrangements 

•  Financing  Options 

•  Community,  Georgraphic  and 
Demographic  Changes 

•  Home  Maintenance 

•  Senior  Centers 

•  Independent  Living 

•  Intergenerational  Supports 

•  Aging  in  Place 

Image  of  Older  People 

•  Positive  and  Accurate  Portrayal 

•  Stereotypes 

•  Media/Advertising 

Income  Security  and  Other  Benefits 

•  Social  Security  (including  gender- 
based  discrimination) 

•  Economic  Growth 

•  Tax  and  Budget  Policies 

•  Income 

•  Pensions  (including  gender-based 
discrimination) 

•  Savings  and  As.set  Management 

•  SSI 

•  Food  Stamps 

Interdependence  of  Generations 

•  Caregivers 

•  Grandparents  as  Caregivers 

•  Reciprocity 

Older  Americans  Act  and  Its  Role 

•  Aging  Network 

•  Community  Planning 

•  Senior  Centers 

•  Targeting 

•  Native  Americans/Minority/Rural 

•  Senior  Employment 

•  Training  Professionals  and 
Paraprofessionals 

•  Social/Supportive/Nutrition 
Services 

•  Elder  Rights 

•  Advocacy 

Productive  Older  People 

•  Work  Force  Participation 

•  Volunteerism/Mentoring 


•  Community  Involvement 

•  Older  People  as  Caregivers 

•  Corporation  for  National  and 
Community  Service 

•  Political/Civic  Participation 
Quality  of  Life/Meaning  in  Later  Years 

•  Autonomy 

•  Ethics  and  Values 

•  Education  and  Training  Options 

•  Spiritual  Well-being 

•  Religion 

•  Leisure  and  Recreational  Activities 

•  Life-long  Learning 

•  Aging  in  Place 

•  Safeguarding  Cultural/Linguistic 
Integrity 

Pesearch  and  Education/Training 

•  Biomedical,  Behavioral  and  Social 
Sciences 

•  Employment 

•  Public  Policy 

•  Information,  Knowledge  and 
Technology  Transfer 

Rights/Responsibilities/ Advocacy 

•  Civil  Rights 

•  Discrimination 

•  Empowerment 

•  Guardianship/Conservatorship 

•  Legal  Issues 

•  Legislative  Oversight 

Role  of  the  Private  Sector 

•  Marketing 

•  Consumers 

.    •  Service  Providers 

Special  Constituencies 

•  Older  Women 

•  Elders  of  Color,  Minority  and 
Ethnic  Elders 

•  Veterans 

•  Persons  with  Disabilities 

•  Oldest  Old 

•  Elders  Living  in  Poverty  or  Near 
Poverty  Line 

•  Homeless 

•  Mentally  111 

•  Mental  Retardation/Development 
Disabilities 

•  Substance  Abuse 

•  Gays/Lesbians 

•  Persons  Living  with  AIDS/HIV 

•  Rural 

•  Urban 

•  Family-less  Individuals 

•  Elders  Living  Alone 

•  Older  Prisoneij 

Technology 

•  Assistive  Devices 

•  Information  Superhighway 

•  Possibilities 


Transportation 

•  Older  Drivers 

•  Accessibility 


•  Public  Investment 

•  Options 

As  previously  mentioned,  comments 
are  invited  on  the  above  list  as  well  as 
on  other  issues  and  subissues  which 
should  be  addressed  at  the  Conference. 
Public  comment  is  also  invited  on  a 
strategy  for  effectively  linking  issues 
and  subissues  both  for  discussion  and 
for  developing  recommendations. 

It  is  anticipated  that  a  large  number  of 
responses  will  be  received  from  the 
public  during  the  comment  period.  Ail 
comments  received  will  be  reviewed 
and  answered.  The  Policy  Committee 
will  establish  priorities  among  the 
issues  based  on  public  response  to  the 
proposed  agenda.  These  prioritized 
issues  will  ultimately  provide  the 
foundation  for  the  final  Conference 
agenda  which  will  be  published  in  the 
Federal  Register.  Conference  delegates 
will  receive  information  about  the  final 
agenda  in  advance  of  the  Conference  to 
allow  them  to  prepare  and  actively 
participate  in  the  1995  WHCoA. 

Part  in.  Post-Conference  Action  on 
Recommendations 

During  the  Conference,  delegates  will 
begin  the  process  of  establishing 
priorities  for  action  among  the 
recommendations  they  produce. 
Immediately  after  the  Conference,  the 
Advisory  Committee  (appointed  bv  the 
President),  followed  by  the  Policy 
Committee,  will  be  responsible  for 
further  developing  the  prioritized 
recommendations  of  the  Conference  for 
inclusion  in  the  proposed  Conferen<:e 
report. 

This  proposed  report  will  be 
submitted  to  each  State  Governor  for 
review  and  comment  as  required  by  the 
Statute.  After  reviewing  the  comments 
of  the  Governors,  the  Policy  Committt^ 
will  prepare  and  approve  an  initial 
report  of  the  Conference  to  be  published 
in  the  Federal  Register.  The  Policy 
Committee  will  also  prepare  a  separate 
report  on  the  necessary  administrative 
and  legislative  actions  to  implement  the 
recommendations  in  the  Conference 
report. 

The  final  Conference  report  will  serve 
as  a  catalyst  as  well  as  provide  a 
blueprint  for  proposed  post-WHCoA 
implementation  activities.  This  action- 
oriented  blueprint  will  provide  the 
framework  for  inunediate  and  longer- 
term  actions  to  implement  the 
Conference's  highest  priority 
recommendations.  This  blueprint  will 
also  identify  areas  and  tasks  in  which 
the  public  and  private  sectors, 
governmental  and  non-governmental 
organizations  and  agencies,  can  play  a 
role  in  implementing  the  Conference 
recommendations.  These  may  include 
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private  initiatives  as  well  as  the 
enactment  of  public  policies  and  laws 
affecting  aging  Americans,  their  families 
and  their  communities  now  and  into  the 
21st  century. 

Dated:  Octotwr  6, 1994. 
Fernando  M.  Torres-Gil, 

A  ssistant  Secretary  for  Aging. 
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Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5.  U.S.C.  Appendix  2) 
announcement  is  made  of  the  following 
special  emphasis  panel  scheduled  to 
meet  during  the  month  of  October  1994: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  rime:  October  20, 1994,  8:30  a.m 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockvilic  Pike,  Rockville  Room.  Rockviile, 
Mar>land  20852. 

Open  from  8:30  a.m.  to  9:30  a.m.  Closed  for 
remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  on  research  that  will  provide 
convincing  evidence  for  or  against  the  ~ 
effectiveness  and  cost  effectiveness  of 
alternative  clinical  interventions  used  to 
prevent,  diagnose,  treat,  and  manage 
common  clinical  conditions. 

Agenda:  The  open  session  of  the  meeting 
on  October  20  from  8:30  a.m.  to  9:30  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  committee  will  be 
reviewing  grant  applications  dealing  with 
complex,  clinical  medical  effectiveness 
issues  in  response  to  the  medical  treatment 
effectiveness  PORT  II  initiative.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Title  5,  U.S.C,  Appendix  2 
and  Title  5,  U.S.C,  552b{c)(6),  the 
Admiaistrator,  Agency  for  Health  Care  Policy 
and  Research  (AHCPR),  has  made^a  formal 
determination  that  this  latter  session  will  be 
closed  because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Gerald  E.  Calderone,  Ph.D., 
Agency  for  Health  Care  Policy  and  Research. 
Suite  602,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-2462. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  October  3. 1994. 
Gifton  R.  Gaus, 
Administrator 
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( lenters  for  Disease  Control  and 
( teventiofl 

[  Announcement  Number  509] 

( irants  for  Unintentional  Injury 
t  revention  and  Control  Research 
f  otice  of  Availability  of  Funds  For 
f  iscal  Year  1995 

1  itroductioD 

The  Centers  for  Disease  Control  and 
I  revention  (CDC)  announces  that 
a  jplications  are  being  accepted  for 
I  ijury  Prevention  and  Control  Research 
(  rants  for  fiscal  year  (FY)  1995.  The 
I  ublic  Health  Service  (PHS)  is 
c  ammitted  to  achieving  the  health 
f  romotion  and  disease  prevention 
c  jjectives  of  Healthy  People  2000,  a 
I  HS-led  national  activity  to  reduce 
r  lorbidity  and  mortality  and  improve 
t  le  quality  of  life.  This  announcement 
i   related  to  the  Healthy  People  2000 
c  lapter  on  Unintentional  Injuries.  (To 
c  rder  a  copy  of  Healthy  People  2000,  see 
t  le  section  Where  to  dbtain  Additional 
I  iformation.) 

J  uthority 

This  program  is  authorized  under 
;  actions  301  and  391-394  of  the  Public 
I  lealth  Ser\'ice  Act  (42  U.S.C.  241  and 
4  80b-280b-3).  Program  regulations  are 
a  5t  forth  in  Title  42  CFR  Part  52. 

I  ligible  Applicants 

Eligible  applicants  include  all  non- 
I  rofit  and  for-profit  organizations.  Thus 
!  tate  and  local  health  departments  and 
J  tate'and  local  governmental  agencies, 
I  niversities,  colleges,  research 
i  istitutions,  and  other  public  and 
I  rivate  organizations,  including  small, 
I  linority  and/or  woman-owned  > 
I  usinesses  are  eligible  for  these  research 
i  rants.  Current  holders  of  CDC  injury 
(  ontrol  research  projects  are  eligible  to 
-c  pply. 

i  moke-Free  Workplace 

The  Public  Health  Service  strongly 
i  ncourages  all  grant  recipients  to 
{ rovide  a  smoke^free  workplace  and 
I  romote  the  non-use  of  all  tobacco 
f  roducts.  This  is  consistent  with  the 
i  HS  mission  to  protect  and  advance  the 
I  hysical  and  mental  health  of  the 
J  .merican  people. 

i  ,vailability  of  Ftmds 

Approximately  $2.0  million  is 
I  rojected  to  be  available  in  FY  1995  to 
f  md  6  to  9  grants.  The  amount  of 
f  mding  actually  available  may  vary  and 
i  1  subject  to  change.  New^grant  awards 
)  'ill  not  exceed  $300,000  per  year 
(  ncluding  both  direct  and  indirect 
(  osts).  Grant  applications  that  exceed 
t  le  $300,000  per  year  cap  will  be 


returned  to  the  investigator  as  non- 
responsive.  Research  grant  supplements 
will  generally  be  no  more  than  $75,000 
(including  both  direct  and  indirect 
costs).  Awards  will  be  made  for  a  12- 
month  budget  period  within  a  project 
period  not  to  exceed  3  years. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  workshops,  the  achievement 
of  workplan  milestones  reflected  in  the 
continuation  application,  and  the 
availability  of  Federal  funds.  In 
addition,  if  funds  are  available, 
continuation  awards  may  be  eligible  for 
increased  funding  to  offset  inflationary 
costs. 

Purpose 

The  purposes  of  this  program  are  to: 

A.  Support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in  Injury  Control  in  the 
1990s:  A  National  Plan  for  Action  and 
Healthy  People  2000. 

B.  Encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
engineering,  medicine,  health  care, 
public  health,  behavioral  and  social 
sciences,  and  others,  to  undertake 
research  to  prevent  and  control  injuries. 

C.  Evaluate  current  and  new 
intervention  methods  and  strategies  for 
the  prevention  and  control  of  injuries. 

D.  Encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
medicine,  health  care,  public  health, 
behavioral  and  social  sciences,  and 
others  to  undertake  research  to  prevent 
and  control  unintentional  injuries. 

Program  Requirements 

The  following  are  applicant 
requirements: 

A.  A  principal  investigator  who  has 
conducted  research,  published  the 
findings,  and  has  specific  authority  and 
responsibility  to  carry  out  the  proposed 
project. 

B.  Demonstrated  experience  in 
conducting,  evaluating,  and  publishing 
injury  control  research  (as  previously 
defined)  on  the  applicant's  project  team. 

C.  Effective  ana  well-defined  working 
•relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

D.  An  explanation  of  how  research 
findings  could  lead  to  the  development 
of  injury  control  interventions  within  3- 
5  years  of  project  start-up.  Furthermore, 
how  the  research  findings  might  be 
disseminated  and  implemented  through 
organizations  (such  as  public  heahh 
agencies)  or  systems,  both  public  and 
private. 
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E.  The  ability  to  carry  out  an  injury 
control  research  project. 

F.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
priorities  as  described  i^der  the 
heading  "Programmatic  Interests"  and 
Injury  Control  in  the  1990s:  A  National 
Plan  for  Action  and  Healthv  People 
2000. 

Note:  Grant  funds  will  not  be  made 
available  to  support  the  provision  of  direct 
care  services. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement)  as  necessary  to 
meet  the  requirements  of  the  program 
and  strengthen  the  overall  application. 

Programmatic  Interests 

Grant  applications  for  unintentional 
injury  prevention  and  control  research 
are  sought.  The  focus  of  grants  should 
refiect  the  broad-based  need  to  control 
injury  morbidity,  mortality,  disability, 
and  costs.  Sftecial  consideration  may  be 
given  to  applications  requesting  one  or 
two  years  of  funding.  One-year  pilot 
projects  are  encouraged. 

In  prevention,  there  is  special 
programmatic  interest  in  research  which 
evaluates  the  effectiveness  of 
interventions  in  preventing  injuries  or 
reducing  their  impact  and  develops  the 
basic  sciences  of  injury  (i.e., 
biomechanics  and  epidemiology).  This 
research  might  evaluate  one  or  more 
different  approaches  to  implementing  a 
specific  intervention  strategy  for  which 
there  is  already  existing  evidence  of 
effectiveness  (e.g..  protective  helmets  for 
bicycle  riders,  energy-absorbing 
playground  surfaces,  lowered  tap  water 
temperatures,  etc.).  In  addition,  there  is 
a  need  to  develop  new  intervention 
strategies  or  examine  intervention 
strategies  for  which  evidence  of 
effectiveness  is  either  sparse  or  totally 
lacking  (e.g.,  public  education  and 
information  campaigns,  teaching  infants 
to  swim,  interior  design  innovations  to 
prevent  falls  among  older  persons,  etc.). 
Interventions  chosen  for  evaluation 
should  have  a  significant  potential  for 
reduction  in  injury  morbidity,  mortality, 
disability,  or  cost.  Special  consideration 
will  be  given  to  grant  applications 
which  target  populations  at  high  risk  for 
injuries  and  their  consequences, 
including  adolescents,  children,  racial 
and  ethnic  minorities,  rural  residents, 
farm  families,  and  people  with  low 
incomes. 

In  acute  care,  there  is  special 
programmatic  interest  in  intensifying 
the  role  of  the  emergency  department 
and  in-patient  hospital  trauma  services 


in  regard  to  public  health  surveillance 
and  prevention  of  traumatic  injuries.  In 
acute  care  settings,  identifying 
underlying  risk  factors  for  injury  and 
intervening  to  reduce  or  eliminate  them 
can  help  minimize  the  impact  of 
violence,  substance  abuse,  and  other 
factors  associated  with  injury 
recidivism.  There  is  also  a  need  to 
assess  the  impact  of  national  and  State 
health  care  reforms  on  prehospital 
emergency  medical  services,  emergency 
department  care  of  the  injured,  in- 
patient trauma  care,  and  rehabilitation 
services.  There  is  interest  in  the 
identification  of  optimal  methods  for 
diagnosing  and  treating  patients  who 
have  sustained  major  trauma,  including 
central  nervous  system  injuries,  bums, 
and  multiple  organ  system  injuries. 

In  rehabilitation,  there  is 
programmatic  interest  in  clinical 
research  and  clinical  trials  on  improved 
approaches  to  comprehensive 
rehabilitation.  This  includes  research 
directed  towards  minimizing  the 
secondary  complications  of  injury 
including  pressure  sores,  contracture, 
muscular  atrophy,  skeletal  deformity 
and  other  definable  conditions.  This 
research  should  cover  methods  of  their 
prevention  and  take  into  account  the 
injured  person's  need  for  education  to 
prevent  recurrent  medical  problems  and 
the  role  of  the  family  in  preventing 
secondary  conditions.  Population-based 
and  longitudinal  studies  are  needed  to 
better  establish  the  prognoses  and 
rehabilitation  needs  of  patients  with 
traumatic  brain  injury,  spinal  cord 
injury,  bums,  and  severe  sensory  loss. 

In  biomechanics,  there  is  special 
programmatic  interest  in  brain  and 
spinal  cord  injury.  This  interest 
includes  the  biomechanical  evaluation 
of  intervention  concepts  and  strategies 
(e.g.,  bike  helmets,  energy  absorbing 
playground  surfaces,  hip  pads,  motor 
vehicle  side  impact  and  rollover 
countermeasures,  etc.),  development  of 
models  to  elucidate  injury  physiology 
and  pharmacologic,  surgical  and  other 
interventions;  defining  human  tolerance 
limits  for  injury  among  children, 
women,  the  chronically  ill  and  older 
persons;  improvements  in  injury 
assessment  technology;  and 
understanding  impact  injury 
mechanisms  and  quantifying  injury- 
related  biomechanical  responses  for 
critical  areas  of  the  human  body  (e.g., 
brain  and  vertebral  injury  with  spinal 
cord  involvement).  Consideration  will 
also  be  given  to  the  biomechanics  of 
thoracic  and  abdominal  viscera. 
musculature  and  joints  including  the 
articular  cartilage,  tendons  and 
ligaments. 


In  epidemiology,  there  is 
programmatic  interest  in  analytic 
research  that  identifies  mechanisms, 
causes,  or  risks  of  injury  which  might 
lead  to  new  or  more  effective 
interventions.  Also  of  interest  is 
epidemiologic  research  having  as  its 
focus  the  development  of  improved 
methods  and  the  evaluation  and 
improvement  of  injury  sur\'eillance 
systems. 

Research  is  needed  that  more 
accurately  defines  the  cost  of 
unintentional  injury  and  the  cost 
effectiveness  or  prevention  effectiveness 
of  interventions.  Cost  analysis  should  b? 
included  in  the  plans,  where 
appropriate,  to  evaluate  an 
inter\ention(s)  pertinent  to  one  of  the 
topics  previously  outlined  under 
prevention,  acute  care,  rehabilitation, 
biomechanics,  etc.  A  more  complete 
discussion  of  methodologies  for 
assessing  cost  analysis  is  presented  in. 
A  Framework  for  Assessing  the 
Effectiveness  of  Disease  and  Injury 
Prevention,  (CDC,  Morbidity  and 
Mortality  Weekly  Report.  March  27. 
1992,  Volume  41,  Number  RR-3,  pages 
5-11).  (To  receive  information  on  these 
reports  see  the  section  Where  to  Obtain 
Additional  Information.) 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading.  Program 
Requirements  (A-F).  Incomplete 
applications  and  applications  that  are- 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review- 
group  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  fixim  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
score  ranking  by  the  Injury  Research 
Grants  Review  Committee  (IRGRC). 
programmatic  priorities  and  needs  by 
the  Advisory  Committee  for  Injury 
Prevention  and  Control,  and  the 
availability  of  funds. 

A.  The  first  review  will  be  a  peer 
review  conducted  by  the  IRGRC  on  all 
applications.  Factors  to  be  considered 
will  include: 

1.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  longterm 
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objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested; 

2.  The  background  of  the  proposal, 
i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  e.xisting 
knowledge,  and  specific  identification 
of  the  injufy  control  knowledge  gaps 
which  the  proposal  is  intended  to  fill; 

3.  The  significance  and  originality 
from  a  scientific  or  technical  .st?ndpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research; 

4.  For  competitive  renewal  and 
supplemental  applications,  the  progress 
made  during  the  prior  project  period. 
For  new  applications,  (optional)  the 
progress  of  preliminary  studies 
pertinent  to  the  application. 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and 
statistical  analysis  plan. 

6.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives. 

7.  Qualifications,  adequacy,  anji 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement). 

9.  The  reasonableness  of  the  proposed 
budget  to  the  proposed  research  and 
demonstration  program. 

10.  Adequacy  of  existing  and 
proposed  facilities  and  resources. 

B.  TlTe  second  review  will  be 
conducted  by  the  Advisory  Committee 
for  Injury  Prevention  and  Control.  The 
factors  to  be  considered  will  include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  Injury  Control  in  the 
1990s:  A  National  Plan  for  Action  and 
Healthy  People  2000. 

3.  National  needs. 

4.  Overall  distribution  among: 

•  The  three  phases  of  injury  control: 
prevention,  acute^:are,  and 
rehabilitation; 

•  The  major  disciplines  of  injury 
control:  biomechanics  and 
epidemiology; 

•  Populations  addressed  (e.g., 
adolescents,  children,  racial  and  ethnic 
minorities,  rural  residents,  farm 
families,  and  people  with  low  incomes); 
and 

5.  Budgetary  considerations  (e.g., 
preference  may  be  given  to  applicants 


\  iho  submit  proposals  requesting 
Minding  for  research  projects  of  one  to 
(  vo  year's  duration). 

6.  Additional  consideration  may  be 
I  iven  to  those  applicants  who  provide 
(  vidence  of  an  active  training  program 
f  jr  inexperienced  minority  injury 
!  3searchers. 

C.  Continued  Funding: 
Continuation  awards  made  after  FY 

:  995,  but  within  the  project  period,  will 
I  e  made  on  the  basis  of  the  availability 
( f  funds  and  the  following  criteria: 

1.  The  accomplishments  reflected  in 
t  le  progress  report  of  the  continuation 

£  pplication  indicate  that  the  applicant  is 
r  leoting  previously  stated  objectives  or 
I  lilestones  contained  in  the  project's 
c  nnual  workplan  and  satisfactory 
[  rogress  has  been  demonstrated  through 
t  lonitoring  presentations  or  work-in- 
{  rogress  workshops; 

2.  The  objectives  for  the  new  budget 
[  eriod  are  realistic,  specific,  and 

r  leasurable; 

3.  The  methods  described  will  clearly 
1  ;ad  to  achievement  of  these  objectives; 

4.  The  evaluation  plan  will  allow 

I  lanagement  to  monitor  whether  the 
t  lethods  are  effective;  and 

5.  The  budget  request  is  clearly 
<  xplained,  adequately  justified, 

r  jasonable,  and  consistent  with  the 
i  itended  use  of  grant  funds. 

D.  Supplementary  Funding: 
Competing  Supplemental  grant 

c  wards  may  be  made  when  funds  are 
i  vailable  to  support  research  work  or 
c  crtivities  not  previously  approved  by 
t  le  Injury  Research  Grants  Review 
(  ommittee  (IRGRC).  Applications 
s  lould  be  clearly  labelled  to  denote 
t  leir  status  as  requesting  supplemental 
inding  support.  These  applications 
1  /ill  be  reviewed  by  the  IRGRC  and  the 
!  econdary  review  group. 

xecutive  Order  12372  Review 

Applications  are  not  subject  to  the 
1 3view  requirements  of  Executive  Order 
2372,  entitled  Intergovernmental 
eview  of  Federal  Programs. 

I  ublic  Health  System  Reporting 
equirement 

This  program  is  not  subject  to  the 
ublic  Health  System  Reporting 
equirements. 

I  Catalog  of  Federal  Domestic  Assistance 
!  lumber 

The  Catalog  of  Federal  Domestic 
i  assistance  number  Is  93.1 3B. 

i  ipplication  Submission  and  Deadlines 

A^Preapplication  Letter  of  Intent: 
Although  not  a  prerequisite  of 
i  pplication,  a  non-binding  letter  of 
i  itent-to-apply  is  requested  from 


potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B.  "Applications").  It  should  be 
postmarked  no  later  than  two  months 
prior  to  the  planned  submission 
deadline  (e.g.,  December  10  for  February 
10  submission).  The  letter  should 
identify  the  announcement  number, 
name  the  principal  investigator,  and 
specify  the  injury  phase  or  discipline 
addressed  by  the  proposed  project.  The 
letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently,  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applications: 

Applicants  should  use  Form  PHS-398 
and  adhere  to  the  ERRATA  Instruction 
Sheet  for  Form  PHS-398  contained  in 
the  Grant  Application  Kit.  Please  submit 
an  original  and  five  copies  on  or  before 
February  10,  1995  to:  Henry  S.  Cassell, 
III,  Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Faces  Ferr>'  Road,  NE.,  Room  300. 
Atlanta,  GA  30305. 

C.  Deadlines: 

1.  Applications  shall  be  considered  as 
meeting  a  deadline  if  they  are  either: 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  dale 
to  the  above  address,  and  are  rec;eived 
in  time  for  the  review  process. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailings. 

2.  Applications  which  do  not  met't  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  information, 
call  (404)  332-4561.  You  will  be  asked 
to  leave  your  name,  address,  and  phone 
number  and  will  need  to  refer  to 
Announcement  Number  509.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Lisa  G.  Tamaroff, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
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Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Mailstop  E-13, 
Atlanta.  GA  30305.  telephone  (404) 
842  -6796.  Programmatic  technical 
assistance  may  be  obtained  from  Ted 
Jones.  Project  Officer,  Office  of  Research 
Grants,  National  Center  for  Injury 
Prevention  and  Control.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway.  NE.,  Mailstop  K- 
58,  Atlanta,  GA  30341-3724,  telephone 
(404)  488-4824. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-O0473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Copies  of  Injury  Control  in  the  1990s: 
A  National  Plan  for  Action.  Atlanta: 
Centers  for  Disease  Control  and 
Prevention,  1993  and  A  Framework  for 
Assessing  the  Effectiveness  of  Disease 
and  Injury  Prevention,  (CDC.  Morbidity 
and  Mortality  Weekly  Report,  March  27, 
1992.  Volume  41.  Number  RR-3,  pages 
5-11)  may  be  obtained  by  calling  (404) 
488-4265. 

Information  for  obtaining  the 
suggested  readings.  Injury  In  America 
and  Injury  Prevention:  Meeting  the 
Challenge,  is  included  on  a  separate 
sheet  with  the  application  kit. 

Dated:  October  5, 1994. 
Deborah  L.  )OBe>, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Preventioit  (CDC). 

IFR  Doa  94-25151  Filed  10-11-94:  8:45  am) 

BILUNG  COOC  41«»-1S-P 


National  Institutes  of  Healttt 

National  Institute  of  Nursing  Research; 
Meeting:  Nursing  Science  Review 
Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Nursing  Science  Review  Committee, 
National  Institute  of  Nursing  Research, 
October  26-28, 1994,  Holiday  Inn 
Georgetown,  Fortime  Room,  2101 
Wisconsin  Ave.,  NW.,  Washington,  DC. 

This  meeting  will  be  open  to  the 
public  on  October  26  from  8:30  a.m.  to 
10  a.m.  Agenda  items  to  be  discussed 
will  include  a  Report  from  the  Acting 
Directw.  NINR;  an  Administrative 
Report  by  the  Scientific  Review 
Administrator.  Triage' Distussion  and 
Extramursl  Research  Issues. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 


552b{c)(6),  Tide  5,  U.S.  Code  and 
Section  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
October  26  from  10  a.m.  to  adjournment 
on  October  28  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Ernest  Marquez  301-594- 
7865  in  advance  of  the  meeting. 

Dr.  Mary  Stephens-Frazier,  Scientific 
Review  Administrator.  Nursing  Science 
Review  Section,  National  Institute  of 
Nursing  Research,  National  Institutes  of 
Health.  Westwood  Building,  Room  740. 
Bethcsda.  Marj'land  20892,  (301)  594- 
7865,  will  provide  a  summary  of  the 
meeting,  and  a  roster  of  committee 
members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93.361.  Nursing  Research. 
National  Institutes  of  Health.) 

Dated:  October  4 , 1 994 . 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-25102  Filed  10-11-94;  8:45  am] 

BILLING  CODE  414(M)1-M 


Division  of  Research  Grants;  Closed 

Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

A/rposeMgengo: To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  October  26. 1994 

Time:  4O0  p.m 

Place:  NIH,  Westwood  Building,  Room 
233B.  Telephone  Conference. 

Contact  Person:  Dr.  Ramesh  Nayak. 
Scientific  Review  Admin.,  5333  VVestbard 
Ave.,  Room  233B.  Bethesda.  MD  20892.  (301) 
594-7169. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  October  28. 1994. 

Time:  2flO  p.m. 

Place:  NIH.  Westwood  Building,  Room 
AID.  Telepbooe  CottfiBrence. 

Contact  Pbtsod:  Dr.  Mohindar  Poonian, 
Scientific  Review  Admin..  5333  Westberd 


Ave.,  Room  AlO,  Bethesda,  MD  20892.  (301) 
594-7112. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  4. 1994. 

Time:  2:00  p.m. 

Place:  NIH.  Westwood-Building,  Room  309. 
Telephone  Conference. 

Contact  Person:  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  5333  Westbard  Avp.. 
Room  309C.  Bethesda.  MD  20892.  (301  i  594- 
7269. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  9. 1994. 

Time:  11:00  a.m. 

Place:  NIH.  Westwood  Building.  Rcxjm 
A13,  Telephone  Conference. 

Contact  Person:  Dr.  Sami  Ma\'\asi. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  A13.  Bethesda.  MD  20892.  (301) 
594-7073.  , 

Name  of  SEP;  Chemistry  and  Related 
Sciences. 

Date:  November  14-16. 1994. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chev>'  Chase.  MD. 

Contact  Person:  Dr.  )ohn  Beisler.  Scientific 
Review  Admin.,  5333  Westbard  Ave..  Room 
334A,  Bethesda.  MD  20892,  (301)  594-7149. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  November  14-16, 1994. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Bethesda.  MD. 

Contact  Person:  Dr.  Zakir  Bengali, 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  320.  Bethesda,  MD  20892,  (301) 
594-7317. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  No\'ember  30, 1994. 

Time:  1:00  p.m. 

Place:  NIH.  Westwood  Building.  Room 
309C,  Telephone  Conference. 

Contact  Person:  Dr.  jane  Hu,  Scientific 
Review  Administrator,  5333  Westtrard  Ave.. 
Room  309C,  Bethesda.  MD  20892,  (301)  594- 
7269. 

Purpose/ Agenda  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  1-2. 1994. 

Time:  7.-00  p.m. 

Place:  River  Inn.  Washington,  DC. 

Contact  Person:  Dr.  Richard  Panniers, 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  2A17.  Bethesda,  MD  20392.  (301) 
594-7348. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  29, 1994. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Cbevy  Chase.  NfD. 

Contact  Person:  Dr.  Jane  Hu.  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  309C.  Bethesda,  MD  20892.  (301)  594- 
7269. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  aec 
552b(c)(4)  and  552b(cM6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
.discussions  could  reveal  confidential  trade 
secrets  or  commercial  propert)-  such  as 
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patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  October  4. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  94-25101  Filed  10-11-94:  8:45  ami 
8ILUNQ  CODE  4140-01-M 


Warren  Grant  Magnuson  Clinical 
Center;  Meeting  of  the  Board  of 
Scientific  Counselors,  CC 

Pursuant  to  Pub.-L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientinc  Counselors,  Warren  Grant 
Magnuson  Clincial  Center  (CC), 
November  17-18,  in  Building  10,  Room 
2C-124,  National  Institutes  of  Health, 
Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  8-30  a.m.  to  5  p.m.  on 
November  17  for  review  of  the  activities 
of  the  CC  Clinical  Pathology 
Department.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  .section  552b(c)(6), 
title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92—463,  the  meeting  will  be  closed  to 
~  the  public  on  November  18  from  9  a.m. 
to  3  p.m.  for  the  review,  discussion,  and 
evaluation  of  individual  programs, 
including  consideration  of  personnel 
qualifications  and  performance,  and 
similar  items,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Martin  I.  Goldenberg,  Executive 
Secretary  to  the  Board  of  Scientific 
Counselors,  CC,  Building  10,  Room  2C- 
46,  National  Institues  of  Health, 
Bethesri.1,  Maryland  20892-1504 
(Telephone:  (301)  496-5939],  will' 
provide  a  summary  of  the  meeting  and 
a  roster  of  Board  members,  and 
substantive  program  information  upon 
request.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Goldenberg  in  advarice  of 
the  meeting. 

Dated:  October  4. 1994. 
Susan  K.  Feidman, 

Committee  Management  Officer.  NIH.  . 

IFR  Doc.  94-25099  Filed  10-11-94;  8:45  am] 

UUMG  COOE  4140-01-M 
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National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Immunology  and 
AIDS  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism, 
November  9-10, 1994,  Holiday  Inn 
Bethesda,  8120  Wisconsin  Avenue, 
Bethesda,  MD  20814.  which  was 
published  in  the  Federal  Register  on 
September  26, 1994,  (59  RF  49079). 

This  committee  was  to  have  convened 
at  8:30  a.m.  on  November  9,  but  has 
been  changed  to  8:30  a.m.  on  November 
10,  Holiday  Inn  Bethesda. 

The  meeting  .will  be  open  to  the 
public  from  8:30  a.m.  to  9  a.m.  and  will 
be  closed  from  9  a.m.  to  adjournment  for 
the  review  of  grant  applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.281,  Scientist  Development  Award, 
Research  Scientist  Development  Award, 
Scientist  Development  Award  forCHnicians. 
and  Research  Scientist  Award;  93.891, 
Alcohol  Research  Center  Grants;  National 
Institutes  of  Health) 

Dated:  October  4, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  XIH. 
|FR  Doc.  94-25098  Filed  10-11-94;  8  45  am] 
WLLINO  COOE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Knowledge  Dissemination  Conference 
Grants 

AGENCY:  Center  for  Substance  Abuse 
Prevention,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
ACTION:  Program  announcement  update 
and  reissuance. 


SUMMARY:  The  Center  for  Substance 
Abuse  Prevention  (CSAP)  is 
reannoimcing  the  following  grant 
program:  Knowledge  Dissemination 
Conference  Grants  Under  the  authority 
of  section  515  of  the  Public  Health 
Service  Act,  as  amended,  the  CSAP  will 
accept  applications  to  support  domestic 
::onferences  from  for-profit  and 
nonprofit  agencies  and  organizations 
that  are  interested  in  furthering 
substance  abuse  prevention  in  support 
af  CSAP's  mission  to  prevent  alcohol, 
tobacco,  and  other  drug-related 
}roblems.  Applications  are  invited  for 
'egional  conferences  relating  to 


substance  abuse  prevention,  including 
conferences  for  the  purposes  of 
information  dissemination  to  the 
prevention  community  and  general 
public,  and  national  strategy 
development  for  substance  abuse 
prevention.  Approximately  Si  million 
will  be  available  for  constituency- 
.  initiated  conferences  annually.  Awards 
will  be  limited  to  no  more  than  350.000 
of  the  direct  costs  for  any  one 
conference.  Indirect  cost  are  not 
allowable.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  93.174. 

Tne  announcement  has  been  updated 
and  revised  to: 

(1)  Improve  guidance  to  the 
applicants  and  clarify  CSAP's  priorities: 
(2)  indicate  CSAP's  availability  to 
provide  technical  assistance  in  response 
to  a  concept  paper  submitted  at  least  40 
days  prior  to  the  application  receipt 
date;  (3)  offer  new  guidance  regarding 
cultural  competence,  non-use  of 
tobacco,  and  persons  with  disabilities; 
(4)  indicate  new  CSAP  contact  persons; 
and  (5)  specify  a  decrease  in  the  funding 
level  for  this  program. 

The  receipt  dates  for  the  program 
remain  January  10,  May  10,  and 
September  10.  Application  kits 
including  a  copy  of  the  updated 
program  announcement  and  guidance 
for  submission  are  available  from:  the 
National  Clearinghouse  for  Alcohol  and 
Drug  Information  (NCADI),  P.O.  Box 
2345,  Rockville,  MD  20852.  (.301)  468- 
2600  or  1-800-729-6686.  For  additional 
information  regarding  the  program  and/ 
or  application  procedures,  contact: 
Division  of  Public  Education  and 
Dissemination,  Center  for  Substance 
Abuse  Prevention,  SAMHSA,  Suite  800. 
Rockwall  II  Building,  5600  Fishers  Lane. 
Rockville.  MD  20857,  (301)  44.3-0377. 

Dated  October  5. 1994. 
Richard  Kopanda, 
Acfing  Executive  Officer,  SAMHSA. 
IFR  Doc.  94-25138  Filed  10-11-94:  8:45  nml 
BILLING  CODE  4162-SO-P 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  the  advisory 
committee  meeting  of  the  National  Task 
Force  on  AIDS  Drug  Development  to  be 
held  on  October  27  and  28, 1994.  This 
meeting  was  announced  in  the  Federal 


Register  of  September  19, 1994  (59  FR 
47880  at  47882).  The  amendment 
reflects  a  change  in  the  starting  time  for 
the  meeting  on  October  27, 1994.  from 
"9:30  a.m."  to  "8:30  a.m."  The  starting 
time  for  the  October  28, 1994,  meeting 
remains  at  8:30  a.m.  There  are  no  other 
changes. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
H.  McKay  or  Kimberley  M* Miles.  Office 
of  AIDS  and  Special  Health  Issues  (HF- 
12).  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857.301-44.3-0104. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  19,  1994, 
FDA  announced  that  an  advisory 
committee  meeting  of  the  National  Task 
Force  on  AIDS  Drug  Development 
would  be  held  on  October  27  and  28. 
1994.  On  page  47882,  in  the  second 
column,  in  the  "Date.  time,  and  place" 
portion  and  in  the  '  Tvtjo  of  meeting  and 
contact  person"  portion,  the  starting 
time  for  the  October  27,  1994,  meeting 
is  changed  from  "9:30  a.m."  to  "8:30 
a.m." 

Dated:  October  5. 1994. 

Lireka  P.  Joseph, 

Acting  Interim  Deputy  Commissioner  for 
Operations. 

IFR  Doc.  94-25231  Filed  10-11-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  justification  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  reapproval  under 
the  provisions  of  the  Paperwork 
Re^duction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  justification  and  related 
information  may  be  obtained  by 
contacting  Jeane  Kalas  at  303-231-3046. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  bureau  clearance  officer  at  the 
telephone  number  listed  below  and  to 
the  OMB,  Paperwork  Reduction  Project 
(1010^088),  Washington,  DC.  20503, 
telephone  202-395-7340. 

T/f/e;  Information  Collection  Related 
to  Delegation  of  Authority  to  States. 

Abstract:  The  Secretary  of  the  Interior 
is  authorized  to  enter  into  agreements 
delegating  to  States  the  authority  and 
responsibiHty  for  conducting  royalty 
inspections,  audits,  and  investigations 
with  respect  to  Federal  and  Indian  lands 
within  the  State.  While  working  under 


a  delegation  of  authority,  the  State  must 
submit  an  annual  workplan.  quarterly 
progress  reports,  and  quarterly  vouchers 
claiming  100  percent  reimbursement  for 
the  cost  of  eligible  activities.  Currently, 
there  are  10  States  working  under 
delegations  of  authority. 

Bureau  Form  Number:  None. 

Frequency:  Annually  and  quarterly. 

Description  of  Respondents:  States. 

Estimated  Completion  Time:  80  hours 
each  State. 

Annual  Responses:  10. 

Annual  Burden  Hours:  800. 

Bureau  Clearance  Officer:  Arthur 
Quintana  703-787-1101. 

Dated:  Auguit  29, 1994. 
fames  W  Shaw, 

Associate  Director  for  Royclty  Management. 
(FR  Doc.  94-25167  Filed  10-11-94;  8:45  ami 

BILLING  CODE  4310-MR-P 


Estimated  Completion  Time:  1  hour. 
Estimated  Responses:  20. 
Annual  Burden  Hours:  20. 
Bureau  Clearance  Officer:  Arthur 
Quintana  703-787-1101. 

Dated:  August  31. 1994. 
James  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
IFR  Doc  94-25168  Filed  10-11-94;  8:45  am) 
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Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  information 
collection  requirement,  form,  and 
related  material  may  be  obtained  by 
contacting  Jeane  Kalas  at  303-231-3046. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  bureau  clearance  officer  at  the 
telephone  number  listed  below  and  to 
the  OMB,  Paperwork  Reduction  Project 
(1010-0042).  Washington,  D.C.  20503. 
telephone  202-395-7340. 

Title:  Application  for  the  Purchase  of 
Royalty  Oil. 
OMB  Approval  Number:  1010-0042. 
Abstract:  In  some  instances  the 
Government  may  accept  a  lessee's 
royalty  payment  in  oil  rather  than 
money.  Title  to  this  Royalty-In-Kind 
(RIK)  oil  is  transferred  to  the 
Government  and  then  is  sold  to  eligible 
refiners.  When  the  Secretary  of  the 
Interior  dete.'-mines  that  small  refiners 
do  not  have  access  to  adequate  supplies 
of  oil.  the  Secretary  may  disposie  of  RIK 
oil  by  conducting  a  sale,  or  by  allocating 
the  oil  to  eligible  refiners.  Form  MMS- 
4070,  Application  for  the  Purchase  of 
Royalty  Oil.  is  submitted  by  refiners 
interested  in  purchasing  oil.  Information 
collected  is  used  to  determine  if  the 
applicant  meets  eligibility  requirements 
to  purchase  royalty  oil. 

Bureau  Form  Number:  MMS-4070. 

Frequency:  On  occasion. 

Description  of  Respondents:  Oil 
refiners. 


Fish  and  Wildlife  Service 

Notice  of  Intent  to  Prepare  EIS/EIR  for 
Mainstem  Trinity  River  Fishery 

Restoration 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement/ 
environmental  impact  report  and  notice 
of  scoping  meetings. 


SUMMARY:  Pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
California  Environmental  Quality  Act  of 
1970.  as  amended,  the  Fish  and  Wildlife 
Service  (Ser\ice)  and  the  Hoopa  Valley 
Tribe  propose  to  prepare  a  draft 
environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR) 
to  evaluate  mainstem  Trinity  River 
fishery  restoration  projects  and  to  assist 
the  Secretary  of  the  Interior  in 
developing  recommendations  for 
permanent  instream  fishery  flow 
requirements  and  Trinity  River  Division 
operating  criteria  and  procedures  for  the 
restoration  and  maintenance  of  the 
Trinity  River  Fishery.  Trinity  River 
Division,  Central  Valley  Project  (CVP). 
California.  Such  recommendations  are 
required  by  the  Flow  Evaluation 
Program,  authorized  by  a  January  14, 
1981.  Secretarial  Directive,  and  for 
Section  3406(b)23(A)  of  the  Centra! 
Valley  Project  Improvement  Act 
(C\TIA)  dated  October  30,  1992. 
DATES:  For  schedule  of  scoping  meetings 
see  SUPPLEMENTARY  INFORMATiOfl  "-ction. 
Written  comments  will  also  be  arxepted 
if  postmarked  by  December  1. 1994. 
ADDRESSES:  Written  comments  may  be 
sent  to  the  U.S.  Fish  and  Wildlife  ' 
Service.  Attn:  Sharon  Gross.  Sacramento 
Field  Office.  2800  Cottage  Way. 
Sacramento.  California  95825  or  the 
Hoopa  Valley  Tribe,  Attn:  Robert 
Franklin.  Tribal  Fisheries  Department, 
P.O.  Box  417.  Hoopa.  California  95.546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sharon  Gross,  U.S.  Fish  and 
Wildlife  Service,  telephone:  (916)  978- 
4613:  or  Mr.  Robert  Franklin,  Hoopa 
Valley  Tribe,  telephone:  (916)  625-4267. 
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SUPPLEMENTARY  eiFORMATION: 
Construction  of  tlie  Trinity  River 
Division  of  the  CVP  was  completed  in 
1963.  The  keystones  of  the  division  are 
Lewiston  Dam  and  Trinity  Dam  located 
just  upstream  of  the  town  of  Lewiston, 
California.  The  primary  function  of  the 
Trinity  River  Division  is  to  store  Trinity 
River  water  for  regulated  diversion  to 
the  Central  Valley  of  California  for 
agricultural,  municipal,  and  industrial 
uses.  A  substantial  amount  of  electric 
power  is  generated  as  water  diverted  out 
of  the  Trinity  River  Basin  passes 
through  four  hydroelectric  power 
generation  plants. 

Construction  of  the  Trinity  River 
Division  resulted  in  the  diversion  of  up 
to  90  percent  of  the  average  annual 
discharge  in  the  Trinity  River  at 
Lewiston,  and  blocked  access  to  109 
miles  of  spawning  and  rearing  habitat  to 
migrating  salmon  and  steelhead.  The 
Trinity  River  Hatchery  was  constructed 
at  the  base  of  Lewiston  Dam  to  mitigate 
for  those  fish  production  losses  that 
oa:urred  upstream  of  Trinity  Dam,  and 
annual  fishery  flows  of  120,000  acre-feet 
were  released  from  Lewiston  Dam  to 
maintain  existing  salmon  and  steelhead 
habitat  down.stream.  These  measures 
were  insufficient  to  maintain  the 
fishery,  however,  and  populations  of 
salmon  and  steelhead  declined  at  a 
rapid  rate  following  completion  of  the 
Trinity  River  Division. 

Reduced  river  flows,  combined  with 
excessive  watershed  erosion  and 
encroachment  of  the  river  channel  by 
riparian  vegetation,  caused  major 
changes  in  the  morphology  of  the 
Trinity  River  downstream  of  Lewiston 
Dam.  Reduced  flows  were  no  longer 
capable  of  transporting  large  amounts  of 
sediment  downstream.  As  a  result,  sand 
began  to  fill  holding  pools,  spawning 
riffles,  and  over-wintering  and  rearing 
areas  with  devastating  effects  on 
existing  anadromous  salmonid  habitat. 

In  1974.  six  State  and  Federal 
agencies  formed  the  Trinity  River  Basin 
Fi.sh  and  Wildlife  Task  force  (Task 
Force)  to  deyelop  an  action  plan  and 
seek  funding  for  restoration  of  the  fish 
and  Wildlife  resources  of  the  basin.  In 
May  1932,  the  Task  Force  completed  a 
Trinity  River  Basin  Fish  and  Wildlife 
Management  Program  Report,  which 
identified  an  action  plan  consisting  of 
11  activities  aimed  at  restoring  fish  and 
wildlife  habitat.  These  activities 
included  sediment  control  and 
watershed  stabilization,  improvement  of 
the  Trinity  River  Hatchery,  and  habitat 
improvements  in  the  river  and  its 
tributaries. 

In  response  to  declining  fisheries  and 
degraded  habitat  conditions,  the 
.S«:retarv  of  the  Interior  (Serretar\') 
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decided  in  1981  to  increase  flows  in  the 
Trinity  River  from  120,000  acre-feet  to 
340.000  acre-feet  annually,  with 
reductions  in  dry  and  critically  dry 
years.  In  addition,  the  Fish  and  Wildlife 
Service  was  directed  to  undertake  a  12- 
year  Flow  Evaluation  Study  to  assess 
fish  habitat  at  various  flows,  develop  a 
recommended  flow  regimen,  and 
evaluate  mainstem  channel  restoration 
measures.  The  Flow  Evaluation  Study 
began  in  October  1984  and  will 
conclude  in  September  1996. 

In  October  1984,  the  Trinity  River 
Basin  Fish  and  Wildlife  Restoration  Act 
(Public  Law  98-541)  was  enacted  by 
Congress  with  the  goal  of  restoring  fish 
and  wildlife  populations  to  pre^A'P 
levels.  The  Act  provided  funding  for 
construction,  operation,  and 
maintenance  of  the  11-item  action  plan 
developed  by  the  Task  Force  in  1982. 
The  program  is  administered  by  a  field 
office  staffed  jointly  by  the  Bureau  of 
Reclamation  and  the  Fish  and  Wildlife 
Service  and  will  end  in  1995.  The  Act 
also  identified  a  Task  Force  consisting 
of  representatives  from  14  Federal, 
State,  and  county  entities  and  the  Hoopa 
Valley  Tribe  to  assist  and  advise  the 
Secretary.  A  14-member  Technical 
Coordinating  Committee  has  been 
established  to  assist  and  advise  the  Task 
Force  and  the  field  office.  Modification 
of  the  mainstem  channel  is  a  key 
element  of  the  restoration  program. 

Section  3406(b)(23)  of  the  CVPL^ 
)rovides.  through  the  Trinity  River 
Division,  an  instream  release  of  not  less 
han  340,000  acre-feet  of  water  to  meet 
'ederal  trust  responsibilities  to  protect 
fishery  resources  of  the  Hoopa  Valley 
Tribe  and  to  meet  the  fishery  restoration 
goals  of  Public  Law  98-541. 

In  accordance  with  Section 
340fi(b)(23)(A)  of  the  CVTL\,  of  Public 
Law  102-575,  recommendations  for 
mainstem  Trinity  River  fishery 
restoration  will  be  developed  af^er 
3ppropriate  consultations  with  Federal, 
Slate  and  local  agencies  and  after 
:ompletion  of  an  on-going  Flow 
valuation  Study.  The  Se«  rp;;iry  of  the 
Interior  is  directed  to  complete  the  flow 
study  and  recommendations  by 
September  30,  1996.  The  draft  EIS/EIR 
is  expected  to  be  completed  and 
available  for  review  and  comment  by 
the  end  of  1995. 

The  Fish  and  Wildlife  Ser\'ice  and  the 
loopa  Valley  Tribe  will  seek  public 
input  on  alternatives,  concerns,  and 
issues  to  be  addressed  in  the  EIS 
through  a  series  of  scoping  meetings. 
The  schedule  and  locations  of  the 
scoping  meetings  are  as  follows: 
October  27, 1994. 6:30  pro  to  9:00  pm. 

Elks  Lodge  #1786, 150  South  Shasta 

Street.  Willows,  California  95988 


November  1, 1994, 6:30  pm  to  9:00  pm, 
Victorian  Inn,  1709  Main  Street, 
Weaverville,  California  96093 

November  2. 1994,  6:00  pm  to  9:00  pm, 
Hoopa  Valley  Tribal  Council 
Neighborhood  Facility,  Highway  96, 
Hoopa,  California  95573 

November  3, 1994, 6:30  pra.  to  9:00  pm. 
Eureka  Inn.  518  Seventh  Street, 
Eureka.  California  95501 

Dated:  October  3. 1994. 
Thomas  Dwyer, 
Acting  Regional  Director. 
IFR  Doc.  94-25141  Filed  10-11-94;  8:45  ami 
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National  Park  Service 

Jimmy  Carter  National  Historic  Site 
Advisory  Commission;  meetings 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Advisory  Commission 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Jimmy  Carter  National  Historic  Site 
Advisory  Commission  will  be  held  at 
8:30  a.m.  to  4:00  p.m.,  at  the  following 
location  and  date. 
DATES:  October  28, 1994. 
location:  The  Windsor  Hotel.  Roosev«;!t 
Board  Room.  Windsor  Avenue, 
Americus,  Georgia  31709,  (912)  924- 
1555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Boyles,  Superintendent,  Jimmy 
Carter  National  Historic  Site,  Route  1 
Box  800,  Andersonville.  Georgia  31711. 
(912) 924-0343. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Jimmy  Carter  National 
Historic  Site  Advisory  Commission  is  to 
advi.se  the  JJecretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Gjrter  National  Historic  Site. 

The  members  of  the  Advisory 
Commission  are  as  follows: 
Dr.  Steven  Hochman 
Dr.  James  Sterling  Young 
Dr.  Donald  B.  Schewe 
Dr.  Henry  King  Stanford 
Dr.  Barbara  Fields 
Director,  National  Park  Service.  Fx- 

Officio  member 

The  matters  to  be  di.scussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 


discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Dated:  October  3, 19947 
James  W.  Coleman,  Jr.. 

Regional  Director.  Southeast  Region. 

IFR  Doc.  94-25085  Filed  10-11-94;  8:45  am] 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  27, 1994.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
October  27, 1994. 
Carol  D.  ShuU, 

Chief  of  Registration.  National  Register. 
COLORADO 
Adams  County 

Riverside  Cemeterv,  5201  Brighton  Blvd.. 
Denver,  94001253 

Larimer  County 

Hewes—Kirkwood  Inn,  465  Long  Peak  Rd  . 
Estes  Park  vicinity.  94001254 

FLORIDA 

Gadsden  County 

Xicholson.  Dr.  Malcolm,  Farmhouse.  PL  12. 
N  side,  W  of  Havanna,  Havana  vicinity. 
94001272 

Indian  River  County 

Maher  Building.  1423  20th  St..  Vera  Beach.     ' 

94001274 
Smith,  Archie,  Wholesale  Fish  Company. 

1740  hidian  River  Dr.,  Sebastian,  94001275 

Sarasota  County 

Out  of  Door  School.  444  Reid  St.,  Sarasota. 
94001276 

ILLINOIS 

Champaign  County 

Gamma  Phi  Beta  Sorority  House  (Fraternity 
and  Sorority  Houses  at  the  Urbana- 
Champaign  Campus  of  the  University  of 
Illinois  MPS),  1110  W.  Nevada,  Urbana. 
94001270 

Du  Page  County 

Bloomingdale  School— Village  Hall,  108  E. 
Lake  St.,  Bloomingdale,  94001263 


Randecker's  Hardware  Store.  112  3. 
Bloomingdale  Rd.,  Bloomingdale, 
94001265 

Fulton  County 

South  Fulton  Churchliouse.  2.2  mi.  S  of  jet. 
of  Astoria-Bader  Rd.  and  US  24.  Astoria 
vicinity.  94001264 

Lake  County 

H.-Ael  Waukegan,  102  Washington  St.. 
VVaukcgan,  94001269 

Montgomery  County 

Montgomery  County  Courthouse,  Courthouse 
Sq..  Hillsboro,  94001266 

St.  Clair  County 

Marissa  Academy.  610  S.  Main  St.,  Marissa. 
94001267 

Sangamon  County 

Lazy  A  Motel.  2840  Peoria  Rd.,  Springfield 
vicinity,  94001268  ,    "  ' 

Iowa 

Jasper  County 

Byal  Orchard  Historic  District.  W.  108th  St. 
about  1.5  mi.  S  of  Jet.  with  \.\  223.  Mingo 
vicinity,  94001255 

Louisiana 

Natchitoches  Parish 

Church  of  St.  Anne.  Jet.  of  LA  485  and  Bioss 
Moore  Rd..  SVV  corner,  Allen  vicinity, 
94001271 

St.  John  The  Baptist  Parish 

Graugnard  House.  2292  LA  44.  Reser\'e 
vicinity.  94001249 

Maine 

Aroostook  County 

Corriveau  Mill,  US  1.  S  side,  0.3  mi.  SW  of 
jet.  with  Paridis  Rd..  Upper  Frenchvilie 
vicinity,  94001246 

Oxford  County 

Foster  Family  Home,  Sunday  River  Rd.,  W. 
side.  1.5  mi.  N^V  of  jet.  with  Skiwav  Rd., 
Newry  vrcmity,  94001247 

Penobscot  County 

Sebasticook  Lake  Fishneir  Complex.  Address 
Restricted.  Newport  vicinity,  94001245 

Sagadahoc  County 

Heal  Family  House,  ME  127.  W  side,  1.2  mi. 
S  of  jet.  with  Robinhood  Rd.,  Georgetown 
vicinity,  94001243 

Washington  County 

Calais  Residential  Historic  District,  Roughly, 
area  along  Main  St.  and  Calais  Ave.,  froni 
Calais  Ave.  to  Swan  St.,  Calais.  94001248 

Hinckley  Hill  Historic  District,  Roughly, 
305—326  Main  St.,  Calais,  94001244 

Massachucetts 

Hampden  County 

Longeadow  Street— North  Historic  District, 
Bounded  by  Longmeaddws  St.,  Springfield 
Town  Line,  Westmore  Ave.  and  Colley  Dr.. 
Longmeadow,  94001262 


Mississippi 

Jefiferson  Davis  County 

Holloway.  John  Fielding.  House.  US  84,  about 
450  ft.  E  of  jet.  with  MS  541 ,  Mount  Caimel 
community,  Prentiss  vicinity,  94001252 

New  Jersey 
Essex  County 

Indian  and  the  Puritan  (Public  Sculpture  in 

Newark  MPS).  Opposite  5  Washington  St., 

Newark,  94001256 
Wars  of  America  (Public  Sculpture  in  Newark 

MPS),  Military  Park.  614—706  Broad  St., 

Newark,  94001257 

New  York 

Ulster  County 

Cole—Hasbrouck  Farm  Historic  District,  NY 

32.  N  of  the  jet.  with  US  44  and  NY  55. 

.Modena,  94001240 

Tennessee 
Giles  County 

Reveille.  408  W.  Madison,  Pulaski,  94001273 
Knox  County 

Emory  Place  Historic  District  (Knoxvilte  and 
Knox  County  MPS).  Roughly  bounded  by 
Broadway,  N.  Central,  Emory,  5th,  E.  4th 
and  King  Sts.,  Knoxville.  94001259 

Island  Home  Park  Historic  District  (Knox\'ille 
and  Knox  County  MPS).  Bounded  by  Island 
Home  Blvd..  Fisher  and  Spence  Pis.  and 
Maplewood,  Knoxville,  94001260 

Lindburgh  Forest  Historic  District  (Knoxville 
and  Knox  County  MPS),  along 
Chamberlain,  Druid,  Glenhurst, 
Southwood,  Winslow  and  Woodlawn. 
Knoxville.  94001261 

Riverdale— Hodges  Historic  District  (Knox 
County  MPS).  6145  and  6603  Thorngrove 
Pike  and  6802  Hodges  Ferry  Rd..  Knoxville 
vicinity.  94001258 

Texas 
Galveston  County 

Moore.  Col.  Hugh  B.  and  Helen.  House.  8 
Ninth  Ave.,  N..  Texas  City.  94001241 

Montague  County 

R^ivse  City  Lodge  No.  663  A.F.  &■  A.M..  102 
S.  Arch  St.,  Royse  City.  94001242 

Wisconsin 

Brown  County 

Rioux.  Angeline  Champeau.  House.  2183 
Clendale  Ave.,  Howard,  94001251 

Milwaukee  County 

Harley — Davidson  Motorcycle  Factory 
Building  (West  Side  Area  MRA).  3700  W. 
luneau  Ave.  (1147  N.  Thirty-eighth  St.), 
Milwaukee.  86003850 

Waukesha  County 

Barney  House.  W264  S3641  Saylesville  Rd., 
Waukesha,  94001250 

(FR  Doc.  94-25142  Filed  10-11-94;  8:45  am| 
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Federal  Register  / 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32586] 

Eccles  &  Eastern  Railroad  Company, 
Inc.— Lease  and  Operation 
Exemption — Santa  Cruz,  Big  Trees  & 
Pacific  Railway 

Eccles  &  Eastern  Railroad  Company, 
Inc.  (EERX),  a  noncarrier,  has  filed  a 
verified  notice  under  49  CFR  Part  1150, 
Subpart  D— Exempt  Transactions  to  (1) 
acquire  incidental  traclcage  rights  over 
6.7  miles  of  line  owned  by  Santa  Cruz, 
Big  Trees  &  Pacific  Railway  (SCBG) 
between  milepost  121.0,  at  or  near  Santa 
Cruz,  CA,  and  milepost  127.7,  at  or  near 
Felton,  CA,  and  (2)  lease  from  SCBG  and 
operate  a  2.1-miIe  connecting  line 
segment  between  Felton  and  milepost 
129.8,  at  or  near  Eccles,  CA.  The 
transaction  would  enable  EERX  to 
interchange  traffic  with  Southern  Pacific 
Transportation  Co.  at  or  near  Santa  Cruz 
and  was  expected  to  be  consummated 
on  September  15, 1994.' 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  reopen  will  not  stay  the 
exemption's  effectiveness.  Pleadings 
must  be  filed  with  the  Commission  and 
served  on  Rick  Hamman,  Eccles  & 
Eastern  Railroad  Company,  Inc.,  P.O. 
Box  4030,  Felton,  CA  95018-1079. 

Decided:  October  3. 1994. 

By  the  Commission,  David  M.  Kunschniii, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 
jFRDoc.  94-25146  Filed  10-11-94;  9  4^  am| 

BIUJNO  COOE  7035.41-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Bor/cgmiin  J:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 


'  Under  49  CFR  1150.32(b).  the  exemplion 
bpi.omes  effective  7  days  after  a  coiDplete  verified 
notice  is  filed.  Here,  the  verified  notice  was 
tendered  for  filing  without  the  appropriate  f;ling 
fee.  Because  the  verified  notice  was  n«  complete, 
and  accepted  for  filing,  until  September  16, 1994, 
the  exemption  did  not  become  effective,  and  the 
transaction  could  not  have  been  consummated, 
until  September  23. 1994.  49  CFR  ll(H.7(a). 


on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (ON4B)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  E)epartmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 
The  Agency  of  the  Department  issuing 

this  recordkeeping/reporting 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and 

uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Qearance  Officer, 
Kenneth  A.  Mills  ({202}  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Polity,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N\V.,  room  N-1301, 
Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DNi/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  10102,  Washington,  DC 
20503  ({202}  395-7316). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards  Administration 
OFCCP  Recordkeeping/Reporting: 
Construction 
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1215-0163 

Monthly  and  Annually 
Businesses  or  other  for-profit;  Non- 
profit institutions;  Small  businesses 
or  organizations 
34,943  respondents;  1.0369  responses 
per  respondent;  11.68  hours  per ' 
response;  423,173  total  reporting 
hours 
100,000  recordkeepers;  48  hours  per 
recordkeeper;  4,800,000  total 
recordkeeping  hours 
5,223,173  total  hours. 

Recordkeeping  and  reporting 
obligations  incurred  by  Federal  and 
federally  assisted  construction 
contractors  under  E.0. 11246,  section 
503  of  the  Rehabilitation  Act  of  1973, 
and  38  U.s.c.  4212  are  necessary  to 
substantiate  compliance  with 
nondiscri.'nination  and  affirmative 
action  requirement  monitored  by  the 
Office  of  Federal  Contract  Compliance 
Programs  (OFCCP). 

Extension 

Employment  Standards  Administration 
Notice  of  Termination,  Suspension, 

Reduction  or  Increase  in  Benefit 

Payments 
1215-0064;  CM-908 
On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations  9,000 
responses;  12  minutes  per  response; 
1,800  total  hours  Coal  mine  operators 
who  pay  monthly  benefits  must  notify 
the  Division  of  Coal  Mine  Workers' 
Compensation  (DCMWC)  of  any  change 
in  benefits  and  the  reason  for  that 
change.  The  DCMWC  uses  this 
notification  to  monitor  payments  to 
beneficiaries. 

Extension 

Employment  and  Training 

Administration 
Overpayment  Detection/Recovery 

Activities 
1205-0173;  ETA  227 
Quarterly 

State  or  local  governments 
53  respondents;  10  hours  per  response: 

2.120  total  hours;  1  form. 

The  Secretary  of  Labor  has  interpreted 
applicable  sections  of  Federal  laws  to 
require  States  to  have  reasonable 
provisions  in  their  State  unemployment 
insurance  laws  that  concern  the 
prevention,  detection  and  recovery  of 
benefit  overpayments  caused  by  willful 
misrepresentation  of  errors  by  claimants 
or  others.  This  report  provides  an 
accounting  of  the  types  and  amounts  of 
such  overpayment  and  serves  as  a  useful 
management  tool  for  monitoring  overall 
unemployment  insurance  program 
integrity. 


Extension 

Occupational  Safety  and  Health 

Administration 
Electrical  Standards  for  Construction 
1218-0130 
On  occasion 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations  3,630 

respondents;  .12  hours  per  response: 

423  total  hours. 

This  collection  of  information 
requires  employers  to  maintain  a 
written  description  of  an  assured 
equipment  grounding  conductor 
program. 

Signed  at  Washington.  DC  this  4th  day  of 
0(.tol)er,  1994.  '  " 

Kenneth  A.  Mills, 

Departmental  Clearance  Officer. 

iPRDoc.  94-25191  Filed  10-11-94:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-080] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee,  Life 
and  Biomedical  Sciences  and 
Applications  Advisory  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Admini-stration 
announces  a  meeting  of  the  NASA 
Advisory  Council.  Life  and  Biomedical 
Sciences  and  Applications  Advisory 
Subcommittee. 

DATES:  October  24, 1994,  8:30  a.m.  to 
5:30  p.m.;  and  October  25. 1994,  8:30 
a.m.  to  1  p.m. 

ADDRESSES:  Building  239.  Room  B-39, 
-Ames  Research  Center,  National 
Aeronautics  and  Space  Administration, 
Mofi'ett  Field.  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  J.  White.  Code  UL.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  202/358-2147. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Tuesday.  October  25. 1994.  from  8:30 
a.m.  to  9:30  a.m.  in  accordance  with  5 
U.S.C.  522b(c)(6),  to  allow  for 
discussion  on  qualifications  of 
individuals  being  considered  for 
membership  to  the  subcommittee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capwcity 


of  the  room.  The  agenda  for  the  meeting 

is  as  follows: 

—Status  of  Office  of  Life  &  Microgravity 

Sciences  and  Applications  (OLMSA) 

and  the  Life  anti  Biomedical  Sciences 

and  Applications  Division 
—Results  of  the  Peer  Review  of 

Proposals 
—Research  and  Facilities  at  Ames 

Research  Center 
—Role  of  NASA  Intramural  Program  in 

Life  and  Biomedical  Sciences  and 

Applications. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  5, 1994. 
Timothy  M.  Sullivan, 

A dvisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  94-25169  Filed  10-11-94:  8:45  am) 
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NATIONAL  LABOR  RELATIONS 
BOARD 

National  Labor  Relations  Board 
Advisory  Committee  on  Agency 
Procedure 

AGENCY:  National  Labor  Relations 
Board. 

ACTION:  Notice  of  meetings. 


SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA).  5  U.S.C.  app.  2 
(1972),  and  29  CFR  102.136  (1993).  the 
National  Labor  Relations  Board  has 
established  a  National  Labor  Relations 
Board  Advisory  Committee  on  Agency 
Procedure,  the  purpose  of  which  is  to 
provide  input  and  advice  to  the  Board 
and  General  Counsel  on  changes  in 
Agency  procedures  that  will  expedite 
case^irocessing  and  improve  Agency 
service  to  the  public.  A  notice  of  the 
establishment  of  the  Advisory 
Committee  was  published  in  the 
Federal  Register  on  May  13. 1994  (59 
FR  25128). 

As  indicated  in  that  notice,  the 
Committee  consists  of  two  Panels  which 
will  meet  separately,  one  composed  of 
Union-side  representatives  and  the 
other  of  Management-side 
representatives.  Pursuant  to  Section 
10(a)  of  FACA.  the  Agency  hereby 
announces  that  the  next  meetings  of  the 
Advisory  Committee  Panels  will  be  held 
on  October  25  (Management-side)  and 
October  27. 1994  (Union-side). 
TMiE  AND  PUkce:  The  meeUng  of  the 
Management-side  Panel  of  the  Advisory 


Committee  will  be  held  at  10:00  a.m.  on 
Tuesday.  October  25. 1994.  at  the 
National  Labor  Relations  Board,  1099 
14th  Street.  N.W.,  Washington.  D.C..  in 
the  Board  Hearing  Room.  Rm  11000. 
The  meeting  of  the  Union-side  Panel  of 
the  Advisory  Committee  will  be  held  at 
10:00  a.m.  on  Thursday.  October  27, 
1994,  at  the  same  location. 
AGENDA:  The  agenda  at  the  meetings  of 
both  Advisory  Committee  Panels  will 
be:  (1)  Sequestration  orders  entered 
during  Administrative  Law  Judge 
hearings;  (2)  Blocking  charges  and  the 
Board's  policy  in  Passavant  Health 
Center,  278  NLRB  483  (1986);  and  (3) 
Vote  and  impound  procedures  in  Board 
elections. 

PUBLIC  PARTICIPATION:  The  meetings  will 
be  open  to  the  public.  As  indicated  in 
the  Agency's  prior  notice,  within  30 
days  of  adjournment  of  the  later  cf  the 
Advi.sory  Committee  Panel  meetings, 
any  member  of  the  public  may  present 
written  comments  to  the  Committee  on 
matters  considered  during  the  meetings. 
Written  comments  should  be  submitted 
to  the  Committee's  Management  Officer 
and  Designated  Federal  Official,  Miguel 
A.  Gonzalez,  Executive  Assistant  to  the 
Chairman.  National  Labor  Relations 
Board,  1099  14th  Street,  NW.,  Suite 
11104,  Washington.  DC  20570-0001; 
telephone:  (202)  273-2864.    ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Advisory  Committee  Management 
Officer  and  Designated  Federal  Official. 
Miguel  A.  Gonzalez.  Executive  Assistant 
to  the  Chairman,  National  Labor 
Relations  Board,  1099  14th  Street,  NW.. 
Suite  11104,  Washington.  DC  20570- 
0001:  telephone:  (202)  273-2864. 

Dated,  October  5, 1994. 

By  direction  of  the  Board. 
John  J.  Toner. 
Acting  Executive  Secretary: 
[FR  Doc.  94-25143  Filed  10-11-94;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Science  Foundation  (NSF) 
has  received  a  waste  management 
permit  application  fix)m  Mr.  Bob 
McConnel,  1995  Antarctic  Expedition, 
for  camping  activities  on  the  Antarctic 
Peninsula  associated  with  the 
reconnaissance  of  potential  climbing 
and  skiing  sites,  submitted  to  NSF 
pursuant  to  regulations  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
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views  with  respect  to  this  permit 
application  on  or  before  November  14, 
1994.  Permit  applications  may  be 
inspected  by  interested  parties  at  the 
Permit  Office,  address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Cunningham  or  Peter  R. 
Karasik  at  the  above  address  or  (703) 
306-1031. 

SUPPLEMENTARY  INFORMATION:  NSF's 
Antarctic  Waste  Regulation,  45  CFR  Part 
671,  requires  all  U.S.  citizens  and 
entities  to  obtain  a  permit  for  the  use  or 
release  of  a  designated  pollutant  and  for 
the  release  of  waste  in  Antarctica.  NSF 
has  received  a  permit  application  under 
this  regulation  which  covers  the  waste 
management  activities  of  a  team  of  three, 
to  four  individuals  who  will  be 
practicing  minimum  impact^amping 
and  mountaineering  on  the  Antarctic 
Peninsula.  The  permit  applicant  is:  Mr. 
Bob  McConnel.  1995  Antarctic 
Expedition,  128  S.  Tejon,  Suite  410, 
Colorado  Springs,  CO  80903. 

The  purpose  of  Mr.  McConnel's  team 
is  to  test  whether  adventure  travel  can 
be  conducted  on  the  Antarctic 
Peninsula  in  an  environmentally  sound 
fashion.  The  permit  application  is 
limited  to  the  waste  management 
activities  of  the  three  to  four  team 
members  and  the  release  of  emissions 
from  helicopters  used  for  surveying  and 
transportation.  The  proposed  duration 
of  the  permit  is  from  November  1,  1995 
through  March  30, 1996. 

Activity  for  Which  Permit  Requested 

The  1995  Antarctic  Expedition 
intends  to  spend  approximately  one 
month  in  Antarciica  during  the 
requested  permit  term  and  establish 
approximately  three  base  camps. 
Helicopters  will  be  used  to  avoid 
landing  by  boat  in  areas  with 
concentrations  of  breeding  penguins, 
seals,  or  birds.  Antarctic  Specially 
Protected  Areas  (SPAs)  and  Sites  of 
Special  Scientific  Interest  (SSSIs)  will 
be  avoided.  Food  wastes  and  other 
garbage  will  be  collected  and  removed 
from  Antarctica.  Propane  stoves  will  be 
used  for  cooking.  Solid  human  waste 
will  be  packed  out  in  a  contained" 
portable  toilet  system.  Conditions  of  the 
permit  will  include  requirements  to 
educate  all  participants  with  the 
requirements  of  the  Antarctic 
Conservation  Act  (ACA),  report  on  the 
removal  of  materials  and  any  accidental 
releases  and  manage  human  wastein 


accordance  with  antarctic  waste 

regulations. 

Robert  S.  Cunningham, 

NEPA  Compliance  Manager.  Office  of  Polar 
Programs.  National  Science  Foundation. 
IFR  Doc.  94-25137  Filed  10-11-94:  8:45  ami 

BILLING  CODE  7$5$-01-M 


Public  Notification  of  Environmental 
Documents  Addressing  the  Activities 
of  the  U.S.  Antarctic  Program  (USAP) 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  providing  a  listing 
of  environmental  documents  completed 
to  date  which  address  planned  USAP 
activities  likely  to  occur  during  the 
period  from  October,  1994  through 
September,  1995.  This  notice  is 
provided  to  alert  interested  persons  that 
these  documents  are  available  for 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Cunningham  or  Peter  R. 
Karasik,  Office  of  Polar  Programs, 
National  Science  Foundation,  4201 
Wilson  Blvd.,  Rm  755,  Arlington,  VA 
22230. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  following  environmental  documents 
are  available  for  review  in  the  NSF 
offices  or  by  electronic  mail. 

1.  Construction  of  a  New  Dedicated 
Laboratory  Facility  and  Generator 
Building  at  the  New  Harbor  Camp 
Site,  Taylor  Valley,  Antarctica  (signed 
June  24, 1994) 

2.  Construction  of  a  Mobile  Runway 
Facility  to  Support  Air  Operations  at 
Williams  Field  and  the  Sea  Ice 
Runway,  McMurdo  Station, 
Antarctica  (signed  July  27, 1994) 

3.  Replacement  of  the  Clean  air  Facility 
at  Amundsen-Scott  South  Pole 
Station,  Antarctica  (signed  August  4, 
1994) 

4.  Construction  of  a  New  Gamage  Point 
Walkway  and  Replacement  of  the 
Pump  House  Walkway,  Palmer 
Station,  Antarctica  (signed  Augu5t  8, 
1994) 

5.  All  Terrain  Vehicle  Use  at  New 
Harbor,  Antarctica  (signed  August  16, 
1994) 

6.  Construction  Projects  in  the  Dark 
Sector  of  the  Amundsen-Scott^South 
Pole  Station,  Antarctica  (signed 
September  14, 1994) 

7.  Construction  of  a  Floating  Dock, 
Gangway,  and  Deck  at  Palmer  Station, 
Antarctica  (signed  September  20, 
1994) 

8.  Fuel  Storage  Upgrade  at  marble  Point, 
Antarctica  (signed  September  23, 
1994) 

9.  Williams  Field  Road  Protection 
Project,  McMurdo  Station,  Antarctica 
(signed  September  23, 1994) 


10.  Master  Permit  Application  for 
Materials  and  Waste  Management  and 
Waste  Disposal  (signed  September  29. 
1994)" 

11.  Transportation  Routing  between 
Building  140  and  the  General  Supply 
Warehouse  (GSK)  Pad  near  Building' 
340  at  McMurdo  Station,  Antarctic:a 
(signed  September  30, 1994) 

Robert  S.  Cunningham, 
NEPA  Compliance  Manager.  Office  of  Polar 
Programs.  National  Science  Foundation. 
IFR  Doc.  94-25136  Filed  10-11-94:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49,  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee),  for  operation  of 
the  Millstone  Nuclear  Power  Station. 
Unit  No.  3  located  in  New  London 
County,  Connecticut. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  to 
allow  a  relaxation  in  setpoint  tolerance 
of  the  pressurizer  safety  valves  (PSVs) 
and  main  steam  safety  valves  (MSSVs) 
from  plus  or  minus  1%  to  plus  or  minus 
3%. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  November  14, 1994,  the  licen.see 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 


Learning  Resource  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich,  CT  06360.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
,  petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
.statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
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the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gebnan  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  ol  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  foUdw^ing  message 
addressed  to  Phillip  F.  McKee,  Director. 
Project  Directorate  1-4:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Ms.  L.M. 
Cuoco,  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  fJactors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 


comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  4, 1944.  The 
application  for  amendment  supersedes 
the  application  for  amendment  dated 
December  17, 1993,  (59  FR  7694).  Th^ 
August  4, 1994,  application  is  available 
for  public  inspection  at  the 
Commission's  Public iDocument  Room, 
the  Gelman  Building.  2120  L  Street. 
NW.,  Washington.  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  Learning  Resource  Center,  Three 
Rivers  Community-Technical  College, 
Thames  Valley  Campus,  574  New- 
London  Turnpike,  Norwich,  CT  06360. 

Dated  at  Rockville.  Mar>-land.  this  4th  day 
of  October  1994. 
For  the  Nuclear  Regulatory  Commission. 

PhiUip  F.  McKee. 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects— 1/ 11.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  94-25157  Filed  10-11-94:  8:45  ami 
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Commonwealth  Edison  Company; 
Consideration  of  issuance  of 
Amendments  to  Facility  Operating 
Licenses  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72,  and  NPF-77. 
issued  to  Commonwealth  Edison 
Company  (ComEd,  the  licensee),  for 
operation  of  the  Byron  Station,  Units  1 
and  2,  located  in  Ogle  County,  Illinois 
and  Braidwood  Station,  Units  1  and  2. 
located  in  Will  County.  Illinois. 

In  a  letter  of  August  13. 1993.  and  as 
supplemented  on  September  15. 1993. 
September  16. 1993.  December  17. 1993. 
January  19, 1994,  February  11, 1994, 
and  February  24, 1994,  ComEd 
submitted  requests  for  amendments  for 
steam  generator  (SG)  tube  sleeving  in 
accordance  with  (1)  Westinghouse  and 
(2)  Babcock  &  Wilcox  processes.  By 
letter  dated  March  4. 1994,  the  NRC 
granted  the  proposed  sleeving  methods 
contingent  upon  four  conditions  which 
the  licensee  accepted  in  their  letter  of 
February  24, 1994.  . 

Three  of  the  four  changes  will  be         1 
reflected  in  the  plants'  Technical 
Specifications  (TS).  By  letter  dated  June 
3, 1994.  the  licensee  requested  changes 
to  TS  3.4.5  and  3.4.6.2  to  include  the 
three  conditions,  which  are: 


1.  Amend  the  Byron  and  Braid  wood 
licenses  to  reflect  a  primary-to- 
secondary  leakage  rate  limit  of  150 
gallons  per  day  (gpd)  through  any  one 
SG. 

2.  Amend  the  Byron  and  Braidwood 
licenses  to  reflect  an  inservice 
inspection  of  a  minimum  of  20  percent 
of  a  random  sample  of  the  sleeves  for 
axial  and  circumferential  indication  at 
the  end-of-cycle.  In  the  event  that  an 
imperfection  of  40  percent  or  greater 
depth  is  detected,  an  additional  20 
percent  (minimum)  of  the  unsampled 
sleeves  should  be  inspected,  and  if  an 
im{>erfection  of  40  percent  or  greater 
depth  is  detected  in  the  second  sample, 
ail  remaining  sleeves  should  be 
inspected. 

3.  Add  a  condition  to  the  Byron  and 
Braidwood  licenses  to  conduct 
additional  corrosion  testing  to  establish 
the  design  life  for  the  kinetically  or  laser 
welded  sleeved  tubes  in  the  presence  of 
a  crevice. 

Collectively,  these  conditions  will 
enable  the  licensee  to  have: 

1.  Further  assurance  that  the  integrity 
of  the  SGs  will  be  maintained  in  the 
event  of  a  main  steam  line  break  or 
under  loss-of-coolant  accident  (LOCA) 
conditions; 
>      2.  Increased  monitoring  of  the  SG  tube 

sleeves  for  any  degradation;  and 
I      3.  Increased  confidence  that  SG  sleeve 
integrity  will  be  maintained  for 
extended  operations. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  Ucensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  original  amendment  requested 
lapprovall  of  tubesheet  sleeves  and  tube 
support  plate  sleeves  as  an  alternate  tube 
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repair  method  for  Byron  and  Braidwood 
Units  1  and  2.  The  steam  generator  sleeves 
approved  for  installation  use  the 
Westinghouse  process  (laser  welded  joints) 
and  the  Babcock  and  Wilcox  (B&W)  process 
of  kinetically  welded  joints.  The  sleeve 
configuration  was  designed  and  analyzed  in 
accordance  with  the  criteria  of  Regulatory 
Guide  (RG)  1.121  and  the  design 
requirements  of  Section  III  of  the  American 
Society  of  Mechanical  Engineers  (ASME) 
Code.  Fatigue  and  stress  analyses  of  the 
sleeved  tube  assemblies  for  both  processes 
produced  acceptable  results  as  documented 
in  the  Westinghouse  and  the  B&W  topical 
reports  submitted  in  the  original  sleeving 
package.  Mechanical  testing  has  shown  that 
the  structural  strength  of  the  sleeves  under 
normal,  faulted,  and  upset  conditions  is 
within  acceptable  limits.  Leakage  rate  testing 
for  the  tube  sleeves  has  demonstrated  that 
primary-to-secondary  leakage  is  not  expected 
during  all  plant  conditions. 

Any  leakage  through  the  sleeved  region  of 
the  tube  is  fully  bounded  by  the  Icak-before- 
break  considerations  and,  uiltimately.  the 
existing  steam  generator  tube  rupture 
analysis  included  in  the  Byron  and 
Braidwood  Updated  Final  Safety  Analysis 
Report  (UFSAR).  The  redurtion  in  TS  leakage 
rate  requirements  ftom  500  gpd  allowable  per 
SG  to  150  gpd  further  ensures  that  SG  tube 
integrity  is  maintained  in  the  event  of  a  main 
steam  line  break  (MSLB)  or  under  Loss  Of 
Coolant  Accident  (LOCA)  conditions.  The  RG 
1.121  criteria  for  establishing  operational 
leakage  rate  limits  require  a  plant  shutdown 
based  upon  a  leak-before-break  consideration 
to  detect  a  free  span  crack  before  a  potential 
tube  rupture.  The  150  gpd  limit  will  continue 
to  allow  for  early  leakage  detection  and 
require  a  plant  shutdown  in  the  event  of  the 
occurrence  of  an  unexpected  crack  resulting 
in  leakage  that  exceeds  the  revised  Technical 
Specification  limit. 

The  sleeve  sample  size  has  been  increased 
to  a  minimum  of  twenty  (20)  percent  of  the 
inservice  sleeves.  Increasing  the  sample  size 
of  the  sleeves  to  be  inspected  will  increase 
the  monitoring  of  tul)es  using  sleeves  for  any 
further  degradation  while  they  remain 
inservice.  If  the  sample  identifies  a  sleeve 
with  an  imperfection  of  greater  (than)  40 
percent  depth,  an  additional  20  percent  of 
the  sleeves  shall  be  inspected.  The  sleeves 
that  have  identified  imperfections  of  greater 
than  40  percent  shall  be  evaluated  and 
removed  from  service.  The  insRr\'ice 
inspections  and  additional  corrosion  testing 
for  the  sleeves  and  welded  joints  will 
continue  until  the  corrosion  resistance  is 
demonstrated  acceptable  to  the  NRC  If 
conformance  with  the  acceptance  criteria  of 
section  4.4.5.4  for  tube  structural  integrity  is 
not  confirmed,  the  tubes  containing  the 
sleeves  in  question  shall  be  removed  from 
service.  Increasing  the  monitoring  of  the 
sleeved  tubes  will  decrease  the  probability  of 
occurrence  of  an  accident  previously 
evaluated  in  the  UFSAR. 

Implementation  of  a  corrosion  testing 
program  should  determine  the  effects  that 
material  microstruclure,  chemistry,  and  joint 
crevices  will  have  on  primary  water  sfress 
corrosion  cracking  initiation  and  growth. 
This  program  will  not  cause  an  increase  in 


the  probability  or  consequence  of  an  accident 
previously  evaluated  because  the  testing 
program  is  conducted  in  laboratory 
conditions.  If  the  results  of  the  testing 
program  do  not  confirm  tbe  structural 
integrity  of  the  tubes,  the  tubes  containing 
the  sleeves  in  question  shall  be  removed  from 
service.  These  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  croate  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  implementation  of  the  proposed 
amendment  will  not  introduce  significant  or 
adverse  changes  to  the  plant  design  basis. 
The  proposed  changes  do  not  involve  plant 
modification  or  changes  to  equipment,  and 
consist  of:  reduction  in  allowable  steam 
generator  leakage  limits,  increase  in  the 
sample  size  of  the  steam  generator  tube 
sleeved  and  the  addition  of  a  commitment  to 
perform  a  corrosion  testing  program  on  f  ho 
sleeved  tubes. 

The  reduction  in  TS  leakage  rale 
requirements  from  500  gpd  allowable  per  SG 
to  150  gpd  further  ensures  that  SG  tube 
integrity  is  maintained  in  the  event  of  a 
MSLB  or  under  LOCA  conditions.  The  150 
gpd  limit  is  designed  to  provide  for  leakage 
detection  and  a  plant  shutdown  in  the  event 
of  the  occurrence  of  an  unexpected  single 
crack  resulting  in  excessive  tube  leakage.  The 
limit  provides  for  early  detection  and  a  plant 
shutdown  prior  to  a  postulated  crack 
reaching  critical  crack  lengths  for  Main 
Steam  Line  Break  conditions. 

Increasing  the  sample  size  of  tubes  sleeved 
during  each  scheduled  inservice  inspection 
will  increase  the  monitoring  of  these  tubes 
for  any  further  degradation.  The  improved 
monitoring  and  evaluation  of  the  tube  and 
the  sleeves  assures  tube  structural  integrity  is 
maintained  or  the  tube  is  removed  for 
service. 

Additionally,  corrosion  testing  Jo  establish 
sleeve  design  life  and  corrosion  resistance  to 
confirm  tube  structural  integrity  will  be 
performed.  If  the  tube  structural  integrity  is 
not  confirmed,  the  tubes  containing  the 
sleeves  in  question  shall  be  removed  from 
service. 

With  these  actions  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated  is  not  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety- 
Implementation  of  the  proposed  changes 

will  not  reduce  the  margin  of  safety.  This 
amendment  involves  the  reduction  of  steam 
generator  leakage  limit,  and  increase  in  the 
amount  of  sleeved  tubes  inspected  and  the 
incorporation  of  a  corrosion  testing  program 
for  sleeved  tubes.  All  of  these  actions  will 
help  ensure  steam  generator  tube  integrit>'. 
Reduction  of  the  leakage  rate  requirement 
from  500  to  150  gallons  per  day  (gpd)  per 
steam  generator  will  continue  to  ensure 
steam  generator  tube  integrity  is  maintained 
in  the  event  of  main  steam  lino  break  or 
under  LOCA  conditions.  The  reduction  to 
150  gpd  also  limits  the  allowable  primary-to- 
secondary  leakage  from  1  gallon  per  minute 
to  600  gpd  for  all  steam  generators  not 


isolated  from  the  Reactor  Coolant  System 
(RCS).  This  previous  leakage  limit,  used  in 
UFSAR  accident  analysis,  ensured  the  dosage 
contribution  from  tube  leakage  would  be 
limited  to  a  small  fraction  of  the  10  CFR  Part 
100  dose  guideline  values  in  the  event  of 
either  a  steam  generator  tube  rupture  or 
steam  line  break.  Reducing  these  limits  will 
not  result  (in)  a  reduction  in  the  margin  of 
safety. 

The  f)ortionsof  the  installed  sleeve 
assembly  which  represent  the  reactor  coolant 
pressure  boundary  can  be  monitored  for  the 
initiation  and  progression  of  sleeve/tube  wall 
degradation,  thus  satisfying  the  requirement 
of  Regulatory  Guide  1.83.  The  portion  of  the 
tube  bridged  by  the  sleeve  joints  is  effectively 
removed  from  the  pressure  boundary,  and  the 
sleeve  then  forms  the  new  pressure 
boundary.  The  sleeve  enhances  the  safety  of 
the  plant  by  increasing  the  protective 
boundaries  of  the  steam  generator.  Keeping 
the  tube  in  service  with  the  use  of  a  sleeve 
instead  of  plugging  the  tube  and  removing  it 
from  service  increases  the  heat  transfer 
efficiency  of  the  steam  generator.  Monitoring 
for  any  increased  degradation  of  a  repaired 
steam  generator  tube  shall  be  implemented  at 
Byron  and  Braidwood  by  increasing  the 
sampling  size  of  inservice  sleeves  to  include 
an  additional  twenty  (20)  percent  of  the 
sleeves  inservice.  During  each  scheduled  in 
service  inspection,  each  sampled  sleeve 
evaluated  and  found  to  have  unacceptable 
degradation  shall  be  removed  &t>m  service. 

Implementation  of  a  corrosion  testing 
program  should  determine  the  effects  that 
material  microstructure.  chemistry,  and  joint 
crevices  will  have  on  primary  water  stress 
corrosion  cracking  initiation  and  growth. 
This  program  is  conducted  in  laboratory 
setting;  therefore,  lit]  will  not  involve  a 
significant  reduction  in  a  margin  of  safety.  In 
addition,  the  corrosion  testing  program  will 
be  performed  to  establish  sleeve  design  life 
and  corrosion  resistance  to  confirm  tube 
structural  integrity.  If  the  tube  structural 
integrity  is  not  confirmed,  the  tubes 
containing  the  sleeves  in  question  shall  be 
removed  from  service.  These  actions  Idol  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  preceding  analysis  it  is 
concluded  that  operation  of  Byron  and 
Braidwood  Units  1  and  2,  in  accordance 
with  the  proposed  amendment  does  not 
increase  the  probability  of  an  accident 
previously  evaluated,  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  previously  evaluated,  nor 
reduce  any  margins  to  plant  safety. 
Therefore,  the  license  amendment  does 
not  involve  a  Significant  Hazards 
Consideration  as  defined  in  10  CFR 
50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  wHl  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washincton,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  14, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 


Building,  2120  L  Street.  NW., 
Washington  DC  20555  and  at  the  local 
public  document  rooms  which  for 
Byron  is  located  at  the  Byron  Public 
Library,  109  N.  Franklin,  Byron,  Illinois 
61010;  and  for  Braidwood  is  located  at 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the  ' 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
tbe  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tJie 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  pro\ide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
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petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fatta  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  feils  to  file  such 
a  supplement  wdiich  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no  ' 
significant  hazards  consideration,  the 
Commission  may  issue  the  nmf»ndment 
and  make  it  imrnediately  efTective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  Is  that  the 
amendment  request  involves  a_ 
significant  hazards  consideration,  any 
hearing  heW  would  take  place  before 
the  issuanoe  of  any  amendment. 

A  request  for  a  hearing  or  a  pstition 
for  leave  to  intervene  must  be  filed  with 
the  Secre1ar>'  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Geiman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
rail  to  Western  Union  l-(800)  248-5100 
(in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
Mr.  Robert  A.  Capra:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 


Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  to  Michael 
I.  Miller,  Esquire;  Sidney  and  Austin, 
One  First  National  Plaza,  Chicago, 
Illinois  60690,  attoiney  for  the  licensee. 

Nontimely  filings  oi^petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(lJ(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  3, 1994.  which 
is  available  for  public  inspection  at  the 
Conmiissioo's  Public  Doaiment  Room, 
the  Geiman  Building,  2120  L  Street, 
NW..  Washington.  DC  20555  and  at  the 
local  public  document  rooms,  which  for 
Byron  is  located  at  the  Byron  Public 
Library,  109  N.  Franklin,  PXi.  Box  434, 
Byron,  Illinois  61010;  and  for 
Braidwood  is  located  at  the  Wilmington 
Township  Public  Library,  201  S. 
Kankakee  Street,  Wilmington.  Illinois 
60481. 

Dated  at  RoctviJle,  Msiyhnd.  this  4th  day 
of  October  19M. 

For  the  fiudear  ReguUtory  Commission. 
Rania  R.  Asm, 

Acting  Project  Manaser.  Project  Directorate 
m-2.  Division  of  Weortor  Projects— lU/IV, 
Office  cf  Nuclear  Reactor  Begulation 
(FR  Doc.  94-25158  Filed  lO-ll-JM:  8:45  amj 
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Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  r^ular  bi\.cpkly  notice. 
Public  Law  97-415  revised  sK;tion  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the  • 
Commission  to  publish  notice  of  any 
amendments  issued,  or  propased  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  efliective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request ,for  a  hearing  from  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
propased  to  be  issued  Iron  September 
19, 1994,  dipough  September  29, 1994. 
The  last  biwe^ly  notice  was  published 
on  September  28, 1994  (59  FR  49425). 

Notice  or  Couideratkm  Of  ftimancr  Of 
AmeudiBeBts  To  Facility  C^ierafting 
Licenses,  Proposed  No  Significant 
Hazards  CowBiJeratioB  Determiiiation, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  antendment  requests  involve 
no  significant  hazards  consideration. 
UiKier  the  Gommi8si<ni's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  coosequeaces  of  an 
accident  pre\'ious}y  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  acxddent  bom  any 
accident  previously  evaltiated;  or  (3) 
involve  a  ^fnificant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determinatioo.  Any  comments  received 
within  30  days  aft«-  the  date  of 
publication  ot  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commissicm  will  not 
issue  the  amendment  tmtil  the 
expiration  of  the  3D-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
ComhiissicmTnay  issue  the  license 
amendment  before  the  expiration  of  th»^ 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  signific-aiit 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken,  ^ould  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  art  ion 
will  occur  very  infrequently. 

Written  comments  may  1^  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Frt^edom 
of  Information  and  Publications 
Services,  Office  of  Administratioo.  U.S. 
Nuclear  Regul^ory  Coraoiission, 
Washington,  DC  2055S,  and  should  tite 
the  pubiic^ion  date  and  page  number  of 
this  Federal  Bcsialer  notice.  Written 


comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Geiman  Building,  2120  L  Street,  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  November  14. 1994.  the  licensee 
may  file  a  request  for  a  hearing  with 
re.spect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  iCoom,  the  Geiman 
building.  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretar>-  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  oflhe 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  hilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuanoe  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 


the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Geiman  Building, 
2120  L  Street;  NW.,  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  1-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  furtber  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Geiman 
Building.  2120  L  Street.  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Companv,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  August 
19. 1994 

Description  of  amendment  request: 
The  proposed  amendment  will  move  the 
current  procedural  details  of  the 
radiological  effluent  Technical 
Specifications  (TS)  programmatic 
controls  for  radioactive  effluents, 
radiological  environmental  monitoring 
and  solid  radioactive  wastes  from  the 
Administrative  Controls  Section  of  the 
TS  to  the  Offsite  Dose  Calculation 
Manual  (ODCM)  or  the  Process  Control 
Program  (PCP).  as  appropriate,  in 
accordance  with  the  guidance  of 
Generic  Letter  89-01.  This  amendment 
will  also  incorporate  changes  to  the 
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repenting  requizements  for  the  Efiluent 
Release  Reports,  in  aocordance  with  10 
CFR  50.36;  incorporate  references  to  tin 
new  10  CFR  Part  20;  and  revise  the 
terminology  for  the  gaseous  effluent 
release  rate  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
is$ue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  amendment  dtjes  no! 
involve  a  significant  increase  infhe 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Transferring  the  procedural  details  from 
the  TS  to  the  ODCM  and  PCP  and  their 
replacement  with  programmatic  controls 
have  no  impact  on  plant  operation  or  safety. 
No  safiety-related  equipment,  safety  hinction 
or  plant  operation  Hill  be  altered  as  a  result 
of  this  proposed  change.  The  changes  are 
unrelated  to  the  initiation  bihI  mitigation  of 
accidents  and  equipment  malfunctions 
addressed  in  the  Filial  Safety  Analysis 
Report. 

The  proposed  revisions  to  the  reporting 
requirements  for  Effluent  Release  Reports, 
the  gaseous  BfRuent  release  rate  limit  and  the 
relocation  of  the  old  10  CFR  20.106 
requirements  lo  the  new  10  CFR  20.1302 
have  no  impact  on  piaat  systems,  plant 
operations  or  accident  precursors.  The 
changes  to  the  ESluent  Report  requirements 
and  the  updated  refersnoe  to  10 CFR  2ai302 
are  administrative  in  natiue.  The  change  to 
the  gaseous  effluent  release  limit  is  also 
administrative  in  nature  in  that  it  will  allow 
the  continued  operation  of  the  facility  with 
the  same  release  rate  limits  as  are  currently 
Implemented  by  the  Technical 
Specificatkins. 

Therefcn,  there  would  be  no  increase  in 
the  probability  or  coesequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  docs  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previou.sty  evaluated. 

Transferring  the  procedural  details  from 
the  TS  to  the  ODCM  and  PCP  and  their 
replacement  with  prograiruoatic  controls 
have  no  impact  on  plant  operation  or  safely. 
No  safety-delated  equipment,  safety  function 
or  plant  operation  wili  be  altered  as  a  result 
of  this  proposed  change.  No  changes  to  plant 
components  or  structures  are  introduced 
which  could  create  new  accidents  or 
malfunctions  not  previously  evaluated. 

The  proposed  revisions  to  the  reporting 
requirements  for  efiluent  Release  Reports.  th( 
ga.seous  effluent  release  rate  limit  aod  the 
relocation  of  the  old  10  CFR  20.106 
requirements  to  the  new  10  CFR  20. 1 302 
have  oo  impact  on  plant  systems,  plant 
operations  or  accident  precursors.  The 
changes  to  the  Effluent  Report  requirements 
and  the  updated  reference  to  lOCFK  20.1302 
are  administrative  in  nature.  The  change  to 
the  gaseous  effluent  release  limits  is  also 
administrative  in  nature  in  that  il  will  allow 
the  continued  operation  of  the  facility  with 
the  same  reiease  rale  limits  as  are  cunt>ntlv 


implemented  by  the  Technical 
Specifications. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  •  new  or  different 
kind  of  accident  fitna  asy  accident 

previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  mai^ 
of  safety. 

The  procedural  details  of  the  current  RETS 
will  be  transferred  to  the  ODCM  and  PCP  and 
replaced  with  programmatic  controls 
consistent  with  regulatory  requirements, 
including  controls  on  revisions  to  the  ODCM 
and  PCP.  Thus,  ao  requiremeirts  or  controls 
will  be  reduced. 

The  changes  to  the  Effluent  Report 
requirements  and  the  updated  reference  to  10 
CFR  20.1302  are  administrative  in  nature  and 
therefore  have  no  effect  on  the  margin  of 
safety.  Tl»e  fHoposed  revisioiK  to  tl^  gaseous 
effluent  release  limits  will  maintain  the 
release  rate  limits  at  the  same  level  as 
currently  implemented  by  the  Technical 
Specifications.  Therefore,  there  will  be  no 
change  in  the  types  and  amounts  of  effluents 
that  Yvill  be  released,  nor  will  there  be  an 
increase  in  individual  or  cumulative 
radiation  exposures  to  any  member  of  the 
put>lic. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reductkn  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c}  are 
saUsfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  R^onal 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company.  Post  OfBce  Box  1551, 
Raleigh.  North  Carolina  27602 

NBC  Project  Director  T>a\i6  B. 
Matthews 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  lilinois 

Date  of  amendment  request: 
September  19, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  by 
reducing  the  frequency  for  testing  the  . 
containment  spray  s^/stem  spray 
nozzles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of 


occurrence  or  coosequences  of  any  accident 
prevkmsly  evaluatetl. 

The  relaxation  of  surveillance  frequency 
will  not  e£fect  any  of  the  initiators  or 
precursors  of  any  accident  previously 
evaluated.  Performanoe  of  CS  spray  oozzlo 
testing  on  a  ten  year  basis  rather  than  on  a 
five  year  basis  will  not  increase  the 
likelihood  that  a  transient  initiating  evcxu 
will  occur  because  transients  are  initiated  by 
externa^ events,  equipment  malfunction,  and/ 
or  catastrophic  system  feilure.  There  are  no 
failure  mechanisms  or  modes  for  the  CS 
system  or  spray  nozzles  that  could  initiate  a 
transient  since  the  CS  system  is  passive 
except  during  a  Loss  of  Coolant  Accident 
(LOCA).  Upon  receipt  of  a  Conteiiuneot 
Spray  signal  (Containment  High-High 
Pressure  coincident  with  a  Safety  Injection 
Signal),  the  CS  pumps  automatically  start 
and  valves  align  to  provide  spray  flow 
through  ti»  CS  risers,  ring  headers,  and  out 
the  spray  nozzles.  Periodic  testing 
requirements  for  the  CS  pumps  and  valves 
(the  active  components  of  the  system)  are 
unaffected  by  the  proposed  changes.  Industry 
experience  and  previous  test  experience  at 
Zion  Station  supports  the  conclusion  that 
functional  checks  of  the  spray  nozzles  on  a 
ten  year  basis  is  adequate  to  detect 
df^radation  or  blockage.of  the  spray  nozzles. 

The  proposed  typographical  and 
administrative  changss  do  not  ffibct  the 
operabilily  or  surveiKance  requirements 
given  in  Technical  Specifications.  They  will 
only  improve  consistency  of  existing 
terminology  and  format  of  Technical 
Specifications  and  will  remove  temporarily 
imposed  Bases  that  are  no  longer  applicable. 

Based  on  the  fact  Aat  reliabHity  of  the 
system  will  oot  be affBcted  and  transient 
precursors  and  initiators  are  notaffaded  by 
operation  in  acoordanoe  with  the  proposed 
changes,  the  probability  of  occuirenoe  of 
accidents  previously  evahiated  will  not 
significantly  increase. 

The  proposed  change  in  surveillance 
frequency  will  not  affect  the  ability  of  the  IS 
system  to  function  as  designed  during  ttin 
accidents  considered  in  the  Safety  Analyses. 
Periodic  testing  requirements  for  the  CS 
pumps  and  valves  (the  active  components  of 
the  system)  are  unaHected  by  the  proposed 
changes.  Industry  cAperience  and  previous 
test  experience  at  Zion  Station  supports  the 
conclusion  that  functional  checks  of  the 
spray  nozzles  on  a  ten  year  basis  is  adequate 
to  detect  degradation  or  blockage  of  the  spray 
nozzles.  Given  the  proposed  changes,  the  CS 
system  will  maintain  the  ability  to  reduce 
contairunent  pressure,  remove  heat  frnm 
contaimnent,  and  remove  iodine  from  the 
containment  atmosphere  during  the  design 
basis  LOCA.  As  a  result,  peak  containment 
pressure  will  be  maintained  below  design 
pn?ssure  and  the  off-site  release  due  to  the 
postulated  accident  will  remain  as  described 
in  the  Safety  Analyses.  Therefore.  ba.sed  on 
the  previous  discussion,  the  proposed 
changes  do  not  involve  a  significant  increasp 
in  consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

The  proposed  changes  to  the  Tedinical 
Specifications  do  not  involve  the  addition  of 


any  new  or  different  types  of  saiety  lekited 
equipment,  nor  dues  it  involve  tW  operatioa 
of  eouipmeat  required  for  safety  operation  of 
the  tacility  in  a  maimer  different  from  those 
addressed  in  the  safety  analyses.  No  safety 
related  equipment  or  function  will  be  aheted 
as  a  result  of  the  proposed  changes.  Als«i, 
changes  to  the  procedures  goveroiog  normal 
plaal  operation  and  recovery  from  an 
acddent  are  not  necessitated  by  the  proposed 
Technical  Specification  changes. 

The  proposed  typographical  and 
administrative  changes  do  not  affect  the 
operabilily  or  surveiUance  requirements 
given  in  Technical  Specifications.  They  will 
only  improve  consistency  of  existing 
terminology  and  format  of  Technical 
Specifications  aiKl  will  remove  Bases  that  are 
no  longer  »pplicabfe. 

Since  nc  new  failure  modes  or  OMchamsms 
are  added  by  the  proposed  cliaages,  the 
possibility  or  a  new  or  different  kind  of 
acudent  is  nkit  created. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Plant  safety  margins  are  estahlislied 
through  LQOs,  limiting  safety  system 
settings,  and  safety  liniiu  specified  in  the 
Technical  Specificationa.  There  will  be  no 
changes  to  either  the  physical  design  of  the 
plant  or  to  any  of  these  settings  and  linnfs 
as  a  resuh  of  relaxing  the  surveillance 
frequency  of  CS  nozzle  checJu  from  five 
years  to  ten  years.  Testing  on  a  ten  vear  basis 
is  adequate  to  detect  spray  nozzle 
degradation  or  blockage  since  the  s\stem 
piping  and  spray  nozzles  are  constructed  of 
corrosion  resistam  Type  304  stainless  steel 
and  since  the  sj'stem  is  normally  passive  (Le. 
spray  risers  and  spray  rings  are  empty  with 
no  flow  except  during  an  acciden!).  this" 
conclusion  was  also  provided  in  NUREG- 
1366  and  Generic  Letter  93-05  which 
recommended  revising  the  surveillance 
frequency  as  proposed. 

Tlie  fwoposed  typc^raphical  and 
administrative  changes  do  not  afliirf  the 
operability  or  surveillance  requirements 
given  in  Technical  Specifications  They  will 
oni>'  improve  consijstency  of  existing 
terminology  and  format  of  Technical 
Specifications  and  will  remrjve  Bases  that  ;ue 
no  longer  applicable. 

Based  on  the  above  discussion,  the  ability 
to  safely  shut  down  the  operating  unit  and 
mitigate  the  copsequences  of  all  accirfpnts 
previously  evaluated  will  be  maintained. 
Therefore,  tf/e  margin  of  safety  is  not 
signifKantly  affected. 

The  NRC  staff  has  reviewprf  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  tlie  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  ccnsideratio.a. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  Coonty  Street.  Waukegan.  Illinois 
60085 

Attorney  for  licemsee:  Michael  1. 
Miller.  Esquire;  Srdley  and  Austin.  One 
First  National  Plaza,  Chicago.  Illinois 
60690 


NRC  Pn^ect  Director.  Robert  A.  Capra 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County.  South  Carolina 

i>Qle  of  amendment  request:  August 
25, 1994 

Description  of  amertdmeat  request: 
The  requested  amendments  modify  the 
trip  setpoint  and  allowable  value  for  the 
4  kilo- volt  (KV)  electrical  bus  degraded 
grid  undervoltage  relay  and  the 
allowable  value  for  the  loss  of  ofTsite 
power  relay  in  response  to  an  issue 
identified  in  the  licensee's  Self-Initiated 
Technical  Audit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91Ja),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
Criterion  i 

The  requested  amendments  wiU  not 
invoh/e  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  amendments  will 
not  affect  either  the  probability  or  the 
consequences  of  an  accident,  siiKB  no 
physical  changes  to  the  plant  are  being 
proposed.  The  amendments  merely  changp 
the  existing  technical  specification  settings 
for  the  above  relays  to  more  con.servative 
values.  Current  field  settings  for  these  relays 
are  already  at  these  more  conservative  vahies. 
No  changes  to  the  manner  ia  which  the  pkmt 
is  operated  are  being  propose<L 
Criterion  2 

The  requested  amendments  will  not  create 
the  possibility  of  a  new  or  difBerent  kind  of 
accident  from  any  accident  previously 
evaluated.  As suted above,  noactualchanges 
to  tlie  physical  plant  are  being  proposed.  No 
effect  on  plant  operation  will  occur,  therefore 
the  possibility  of  neT«-  acci<ien!  types  is  not 
rjeated. 
Criterion  3 

The  requested  amendments  »* ill  mH 
involve  a  significant  reduction  in  a  margin  of 
saffty.  Plant  safety  margins  will  be 
unaffected,  since  no  changes  to  the  plant  are 
being  made.  The  proposed  technical 
specification  v-aluts  are  mure  conservative 
and  art'  intended  to  make  the  twJinicid 
specifc-jtjoGS  correspond  with  t.he  acn;al 
plant  relay  settings. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  thrv« 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NKC staff 
proposes  to  determine  that  the 
amendment  request  invo?\-es  no 
significant  hazards  consideration 

Local  Public  Document  Boom 
location:  York  County  Library',  138  East 
Black  Street,  Rock  HilL  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 


Church  Street,  Charlotte.  North  Cait>ltaa 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50^14.  CatawlM 
Nuclear  Station,  Units  1  and  Z,  York 
County,  South  Caro^M 

Date  of  amendment  request:  Auintst 
25, 1994 

Description  of  amendment  request: 
The  aro«idments  vwnild  change  tbe 
frequency  for  conducting  the 
surveillance  test  required  by  TS 
4.7.1.2.1  for  the  auxihary  feedwater 
pumps  from  once  per  31  days  to  at  feast 
once  per  92  days  and  would  add  a 
footnote  wliich  clarifies  that  testing  b 
not  required  to  be  performed  until 
system  heetup  has  progressed  to  a 
pressure  (600  psig)  that  will  support 
conduct  of  the  test.  The  change  in  the 
sur\eilfance  frequency  has  been 
evaluated  and  approved  by  the  NRC 
stafTas  discussed  in  Section  9.1  of 
NUREG-1366,  "Improvements  to 
Technical  Specifications  Surveillan«« 
Requirement.s."  The  change  is  based  on 
the  finding  in  NUREG-1366  that  an 
analysis  of  AFW  pomp  feflures 
indicates  that  a  monthly  sur\'eiIIanoe 
test  interval  may  be  contributing  to 
AFW  pump  unavailability  throogh 
failures  and  equipment  degradation  and. 
therefore.  AFVV  pump  availability  is 
increased  by  quarterly  tes^:I>g  on  a 
staggered  basis.  Generic  Letter  93-fW. 
"Line-Item  Technical  Spetnfication 
Improvements  to  Reduce  Surveillanoe 
Requirements  for  Testing  During  Power 
Operation,"  provided  the  sample  TS  far 
this  change.  The  change  is 
accomplished  by  dividing  TS  4.7. 1.2.  la 
into  two  parts.  The  new  4.7.1.2.1a 
maintains  the  previous  31-day  testing 
frwjuency  for  the  AFW  valves^  while  the 
new  4. 7.1.?. lb  inserts  a  new  frequency 
of  once  per  92  days  for  the  AFvV  pump 
tests.  Also,  an  obsolete  footnote  is 
deleted.  Tbe  new  footnote  dis«::li^s^d 
above  is  con.sLstent  with  NUREG-1431. 
"Standard  Technical  Speafications  for 
Westinghouse  Plants."  Appropriate 
change's  to  the  Bases  for  the  TS  have 
also  been  prjposcd. 

Basis  for  proposed  no  sigpificanl 
hazards  considpration  determi nation: ' 
As  required  by  10  CFR  50.91(a),  the 
licen.see  has  provided  its  analysis  of  th« 
issue  of  no  significant  hazards 
consideratio.1.  which  is  presented 
below: 

The  requested  dmendmcnts  decease  frnm 
monthly  to  quarterly  the  !ri=>queBty  at  whi(  b 
the  motor-driven  and  turbine-driwa  AFVV 
pimips  must  be  demonstrated  operabte  aa 
specified  in  TS  4.7.1.2.1.  They  also 
inuirporate,-)  note  of  clarification  fhim  th»' 


new  Westinghouse  STS  into  the  existing 
Catawba  specifications  concerning  when  the 
pump  head  or  discharge  pressure  versus  flow 
verification  for  the  turbine-driven  pump  is 
required  to  be  performed. 

Criterion  1 

The  requested  amendments  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Decreasing  the 
frequency  of  AFW  pump  testing  as  specified 
in  TS  from  monthly  to  quarterly  will  have  no 
impact  upon  the  probability  of  any  accident, 
since  the  AFW  pumps  are  not  accident 
initiating  equipment.  Also,  since  Catawba's 
AFW  pump  performance  history  supports 
making  the  proposed  change,  system 
response  following  an  accident  will  not  be 
adversely  affected.  Therefore,  the  requested 
amendments  will  not  result  in  increased 
accident  consequences.  Deletion  of  the 
obsolete  footnotes  as  indicated  in  the 
Catawba  technical  specification  markups  is 
purely  an  administrative  change,  and 
therefore  will  have  no  impact  upon  either  the 
probability  or  consequences  of  any  accident. 
Incorporating  the  new  STS  note  will  only 
serve  to  clarify  when  the  turbine-driven 
pump  is  required  to  be  tested  and  will  not 
have  any  impact  upon  either  the  probability 
or  consequences  of  any  accident.  The  pump 
will  still  be  tested  as  before  and  its 
acceptance  criteria  will  be  unaffected. 

Criterion  2 

The  requested  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  As  stated  above,  the  AFW  pumps 
are  not  accident  initiating  equipment.  No 
new  failure  modes  can  be  created  from  an 
accident  standpoint  The  plant  will  not  be 
operated  in  a  different  manner.  Deletion  of 
the  Catawba  obsolete  footnotes  has  no 
bearing  on  any  accident  initiating 
mechanisms.  Incorporating  the  clarifying 
note  bom  the  new  STS  will  not  result  in  any 
new  acident  sequences,  since  plant  operation 
will  be  unaffected. 

Criterion  3 

The  requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Plant  safety  margins  will  be 
unaffected  by  the  proposed  changes.  The 
AFW  pumps  will  still  be  capable  of  fulfilling 
their  required  safety  function,  since  plant 
operating  experience  supports  the  proposed 
change.  The  availability  of  the  AFW  pumps 
will  be  increased  as  a  result  of  the  proposed 
amendments  because  they  will  not  have  to  be 
made  unavailable  for  testing  as  frequently. 
Finally,  the  proposed  amendments  are 
consistent  with  the  NRC  position  and 
guidance  set  forth  in  NUREG-1366  and 
Generic  Letter  93-05.  Deletion  of  the  Catawba 
obsolete  footnotes  will  not  result  in  any 
impact  to  plant  safety  margins.  Incorporating 
the  note  from  the  new  STS  will  not  impact 
any  safety  margins. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
I  Kation:  York  County  Library,  138  East 
I  lack  Street.  Rock  Hill.  South  Carolina 
2P730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
[  uke  Power  Company.  422  South 
C  hurch  Street.  Charlotte,  North  Carolina 
2t3242 

NBC  Project  Director:  Herbert  N. 
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f  iagara  Mohawk  Powei*  Corporation, 
I  ocket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request: 
September  1. 1994 

Description  of  amendment  request: 
1  he  proposed  amendment  would  revise 
1 3chnical  Specification  (TS)  3.2.2, 
"  vlinimum  Reactor  Vessel  Temperature 
for  Fressurization,"  and  the  associated 
Bases.  Specifically,  the  proposed 
a  nendment  replaces  existing  TS  Figures 
3  2.2.a,b.c.d,  and  e  and  associated  TS 

I  ables  3.2.2.a,b,c,d,  and  e,  that  define 
ttte  limits  for  minimum  reactor  vessel 
temperature  for  pressurization  and 

a  :count  for  neutron  damage  at 
e  cposures  up  to  18  effective  full  power 
y  5ars  (EFPY),  with  new  figures  and 
U  bles  that  are  applicable  for  up  to  18 
E  TY.  The  licensee  stated  that  the  new 
p  «ssure-temperature  (P-T)  limits  were 
d  !veloped  based  on  a  plant-specific 
C  larpy  shift  model  for  Nine  Mile  Point 
Huclear  Station  Unit  No.  1  which  is 
consistent  with  and  meets  the 
r  quirements  of  Regulatory  Guide  1.99, 
F  svision  2.  "Radiation  Embrittlement  of 
Reactor  Vessel  Materials."  The  new  P-T 

II  mits  were  calculated  in  accordance 

M  ith  10  CFR  Part  50,  Appendix  G,  and 
M  ith  the  requirements  specified  in 
A  ppendix  G  to  Section  III  of  the 
A  merican  Society  of  Mechnical 
E  igineers  Boiler  and  Pressure  Vessel 
C  3de  (ASME  Code). 

Basis  for  proposed  no  significant 
h  izards  consideration  determination: 
A  s  required  by  10  CFR  50.91(a),  the 
li  :ensee  has  provided  its  analysis  of  the 
i!  sue  of  no  significant  hazards 
ci  )nsideration,  which  is  presented 
b  (low: 

The  operation  of  Nine  Mile  Point  Unit  I 
if  (MPll.  in  accordance  with  the  proposed 
aj  nendment,  will  not  involve  a  significant 
ii  crease  in  the  probability  or  consequences 
o  an  accident  previously  evaluated. 

Components  of  the  reactor  primary  coolant 
s;  stem  are  operated  so  that  no  substantial 
n  echanical  or  thermal  loading  is  applied 
u  iless  the  reactor  pressure  vessel  (RPV) 
n  aterials  are  at  a  temperature  well  above  the 
n  ference  nil-ductility  temperature  (RTndt)  of 
tl  e  limiting  RPV  material.  Protection  against 
bi  ittle  fracture  is  further  ensured  by 
p  istulating  a  defect  with  a  depth  1/4  of  the 
R  'V  wall  thickness  and  a  length  1-1/2  times 


the  wall  thickness,  and  calculating  the 
allowable  pressure  loading  as  a  hinction  of 
temperature  using  linear  elastic  fracture 
mechanics.  Safety  factors  are  applied  to  the 
allowable  loading  determination  and  lower 
bound  fracture  toughness  properties  are  used 
to  represent  the  material  behavior.  The  net 
effect  of  the  10  CFR  (Part)  50,  Appendix  G 
and  the  ASME  Section  III.  Appendix  G  P-T 
curve  calculative  procedures  is  to  produce 
ver>'  conservative  P-T  curves.  These 
procedures  have  been  applied  in  the 
calculation  of  the  proposed  P-T  limits. 

Neutron  damage  during  plant  operation  is 
accounted  for  in  the  allowable  pressure 
loading  by  calculating  an  adjusted  reference 
nil-ductility  temperature  (ARTndt). 
Regulatory  Guide  1.99.  Revision  2,  defines 
the  ARTndt  as  the  sum  of  the  reference  nil- 
ductility  temperature  (RTndt)  plus  the  shift 
in  the  reference  nil-ductility  temperature 
caused  by  irradiation  (IdeltalRTsDr),  plus  a 
margin.  The  proposed  amendment  replaces 
Equation  (2)  in  Regulatory  Position  2.1  with 
an  accurate  plant-specific  model.  The 
ARTndt  margin  is  the  same  as  for  earlier  P- 
T  curve  calculations.  Operation  of  NMPl  in 
accordance  with  the  proposed  P-T  operating 
limits  will  preclude  brittle  failure  of  the  RPV 
materials.  Safety  margins  for  brittle  fracture 
are  in  accordance  with  those  specified  in  10 
CFR  [Parti  50,  Appendix  G  and  Appendix  G 
to  Section  III  of  the  ASME  Code.  Therefore, 
the  proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  the  prop>osed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  incorporates  P- 
T  operating  limits  based  on  previously 
established  calculative  procedures  described 
in  10  CFR  (Part)  50.  Appendix  G.  Appendix 
G  to  Section  III  of  the  ASME  Code,  and 
Regulatory  Guide  1.99,  Revision  2.  The 
proposed  changes  to  the  P-T  operating  limits 
are  based  on  analyses  of  the  irradiated 
limiting  plate  material  for  Nine  Mile  Point 
Unit  1.  The  proposed  changes  do  not  modify 
any  plant  equipment  nor  do  they  create  any 
potential  initiating  events  that  would  create 
any  new  or  different  kind  of  accident. 
Operation  in  accordance  with  the  proposed 
P-T  operating  limits  will  preclude  brittle 
failure  of  the  reactor  vessel  material,  since 
safety  margins  specified  in  10  CFR  [Part]  50. 
Appendix  G  and  Appendix  G  to  Section  III 
of  the  ASME  Code  will  be  maintained. 
Therefore,  the  proposed  P-T  limits  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frx)m  any  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  the  amendment,  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Operation  in  accordance  with  the  proposed 
P-T  operating  limits  will  preclude  brittle 
failure  of  the  reactor  pressure  vessel  since 
safety  margins  in  10  CFR  [Part]  50.  Appendix 
G  and  Appendix  G  to  Section  III  of  the  ASME 
Code  will  be  maintained.  The  plant-specific 
limiting  material  [deltalRTsoT  has  been 
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reduced  as  coinp«re<l  with  the  overly 
tonserrative  kJeltalRTNw  ueed  in  previous 
P-T  curve  calculations  as  a  result  of  the  mticK 
accurate  representation  of  the  Nine  Mile 
Point  Unit  1  RPV  plate  behavior  as  a  function 
of  neutron  exposure.  However,  the 
(dehalRTwDT  is  intended  to  bean  accurate 
rvpresrntation  ollheCbarpy  shift  (indexed  »» 
30  ft-lb$  of  absorbed  energy)  as  a  function  of 
flueoce.  .<liiice  the  ASME  Section  III. 
Appendix  G  safety  Cactors  have  been 
maintained  and  the  Regulatory  Guide  1.99, 
Revision  2.  margin  term  specified  in 
RcguFatory  Position  2.1  has  bren  applied  in 
the  same  manner  as  in  earlier  P-T  curve 
calculations,  no  significant  reduction  in  the 
margin  of  safety  has  resuhed  from  the  use  of 
a  plant-specific  IdellajRTNDr  model. 
Therefore,  the  proposed  amentiment  will  not 
inv-olve  a  sigaificant  teductioa  in  a  margin  of 
safrrty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standard?  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Oocument.s 
Department.  Penfield  Library.  State 
University  of  New  York.  Oswego.  New 
York  1.3126. 

Attorney  for  licensee:  Mitk  J. 
Wetterhahn,  Esquire.  Winston  &  Stravvn. 
1400  L  Street.  NW..  VV3.shington.  DC 
200U5-35Q2. 

NRC  Project  Director.  Mithael  |.  Case 

Pacific  Gas  and  ElecLnc  Companv, 
Docket  No6.  50-275  and  50  323j)iabio 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  S«b  Luis  Obispo  County. 
California 

Date  of  amendment  rprptest:  August 
17. 1994  (Reference  LAR  94-06) 

Description  ofamertdment  request: 
The  proposed  amendments  would 
revise  the  ccmbirjed  TetJuiita) 
Specifications  (TS)  for  the  Diablo 
Canyon  Pow^r  Plant  (DCPP)  Unit  Nos.  1 
and  2  lo  change  TS  3/4.1.2.5,  "Berated 
Water  Sources  -  Shutdovm.**  TS  3/ 
4.1.2.6.  "Borated  Water  Sounds  - 
Operating."  and  TS  3/4.5.5,  -Emergency 
Core  Cooling  Systems  -  Refueling  Water 
Storage  Tank."  The  changes  delete  the 
minimnra  refueling  water  storage  taiik 
(RWST)  solution  temperature  and 
increase  the  allowed  outage  time  (ACT) 
of  the  RWST  for  adjustment  of  boron 
concentration  from  1  hour  to  8  hours. 
Specifically,  the  minimum  RWST 
temperature  requirement  of  TS 
3.1.2.5W3).  TS  4.1.2.5b,  and  TS  4.5.5b 
would  be  deleted.  TS  3/4.1.2.6  would  be 
revised  as  fcllows.  (1)  TS  3.1 .2.6b. 
Af:tion  Statement  b.,  and  TS  4.1.2.f*, 
pertaining  to  tb«  RWST,  would  be 
deleted.  (2)  Editorial  changes  would  be 


made  to  reflect  the  deletion  of  the 
RWST  requirements.  TS  3/4.5.5  would 
be  revised  as  follows:  the  minimum 
RWST  temperature  requirement  of  TS 
3.5.5c  would  be  deleted,  and  the  action 
statement  would  be  deleted  and 
replaced  with  two  action  statements. 
Action  Statement  a.  would  specify  the 
requirements  when  the  RWST  is 
inoperable  due  to  boron  concentration. 
The  action  statement  would  also 
provide  8  hours  to  restore  the  boron 
concentration  to  within  the  required 
limits.  If  boron  concentration  is  not 
restored  within  8  hours,  the  action 
statement  requires  that  the  unit  be  in 
hot  standby  within  6  hours  and  in  cold 
shutdown  within  the  following  30 
hows.  Action  Statement  b.  would 
specify  the  requirements  when  the 
RWST  is  inoperable  due  to  reasons 
other  than  boron  conr  entrat  on.  The 
associated  Bases  would  also  he 
appropriately  revised. 

Basis  for  proposed  no  si^nificaia 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(3),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  invoJv«  a  signifi*;aiil 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  increase  in  the  RWST  AOT  dties  not 
alter  the  plant  configuration  or  operation. 
The  potential  for  the  RWST  boron 
amcentration  to  be  ouisjde  the  TS  limits  is 
small  because  thp  RWST  and  its  contents  are 
not  involved  with  nomaaJ  plant  operation 
and  am  not  subi»»ct  to  process  variations 
associated  with  plant  operation. 

The  potential  causes  of  boron 
concentration  deviation  have  b«:!«»n  e\~atiiaferf 
with  the  conclusion  that  any  deviation  in 
RWST  boron  concentratioa  «vouid  not  be 
expectfd  to  increase  significantly  during  the 
propose*!  7  hour  AOT  incn-ase. 

The  increase  in  the  RWST  AOT  from  1 
hour  to  8  h«urs  for  reasons  directly  rvl^ted 
to  boron  concentration  does  not  have  a 
significant  effect  on  the  accident  analyses. 

The  removal  of  the  redundant  staterneot  of 
RWST  requirements  from  TS  3.U.6  is  on 
administrative  change  with  no  impa<t  on 
plant  operation. 

The  removal  of  the  raiuimum  temperature 
limit  for  the  RWST  has  no  effect  on  the  plant 
configuration  or  operation.  The  removal  f)f 
the  temperature  limits  does  not  affect  any 
accident  analysf^  since  evaluations  have 
demonstrated  that,  due  to  the  moderate 
climate  at  DCPP.  the  RWST  wilt  not  exceed 
the  limits  assumed  in  DCPP  accident 
analyses. 

Therefoce,  the  proposed  charges  do  ru* 
involve  ■  significant  increase  kn  the 
probability  or  consequences  of  an  atcifient 
previously  evaluated 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  tod  of  accrdetrt  from  any 
•ccidont  pn>vraueljre««)tM«Mt* 


IncreKtiag  the  RWST  AOT  from  1  ho.ir  to 
8  hours  for  reasons  directly  reioled  to  borua 
concentration  dues  not  requin  physical 
alteration  to  any  plant  svstem  sid  does  nut 
change  the  inethod  by  which  any  safefy- 
related  system  performs  iis  function. 

The  removal  of  the  redundant  statcmcait  of 
RWST  requirements  bvaa  TS  3.1.2.6  is  an 
aHministrative  change  that  does  not  affect  th«! 
design  and  operation  of  the  plant. 

Deletion  of  the  RWST  temperature  has  no 
impact  cm  any  accident  analrsis  due  to  thi* 
moderate  climate  at  DCPP.  Additionally,  the 
deletion  of  the  temp>erature  does  not  require 
any  physical  alteration  to  the  phut  or  chai^ 
tlie  method  by  which  any  safetj'-rolated 
system  performs  its  function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  diffevnt 
kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  the  change  uivoNv  a  signifKjuit 
reduction  In  a  margin  of  s^ety? 

Increasing  the  RWST  AOT  for  reasons 
directly  related  to  boron  concentralioa  does 
not  affect  any  accident  analysis  assuaiptioB-v 
initial  conditions,  or  results.  The  margins  of 
safety  reflected  in  the  DCPP  TS  are  not 
compromised  b>-  the  7  hour  AOT  incrrase. 
Consequently,  the  proposed  char»gc  does  not 
have  an  effet:t  on  margin  of  safety. 

The  removal  of  the  redundant  stafprm-nt  trf 
RWST  requiremenu  from  TS  a.  1.2.6  is  an 
administrative  change  tha:  dees  not  affect  the 
requirement--  for  the  RWST  nor  alte:  its 
function. 

The  removal  of  the  RWST  temperature 
limits  will  n»>t  affect  the  assumptions  of  ahy 
accident  analysis  because  the  moderate 
climate  at  DCPP  will  pre%ent  the  temperature 
assumptions  in  the  analyses  fttHn  being 
exi.e»»dt!d. 

Therefore,  the  proposed  chaoges  do  mn 
involve  a  siRr.ificant  reduction  in  a  mar^acU 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  lo 
determine  that  the  amendment  requests 
involve  no  signific-ant  hazards 
consideration. 

Local  Public  Document  Room 
/ocof/on:  California  Polytechnic  Stat** 
University,  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo,  Califomi.-» 
93407. 

Attorney  for  licensee:  Christopher  }. 
Warner,  Esq..  Pacific  Gas  &  Electric 
Company.  P.O.  Box  7442.  San 
Francisrw.  California  94120 

NRC  Project  Director:  Theodore  R. 
Quay 

Pacific  Gas  and  Electric  ConpeBj. 
Docket  .\os.  50-275  and  S0-323,I>tabro 
Canyon  Naclcar  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispe  CbniitT, 
California 

Date  of  amendment  retjuest:  A  ugirst 
17.  1994  (Reference  LAR  M-07> 
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Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  combined  Technical 
SpecificHtions  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  relocate  TS  3/4.4.2.1.  "Safety  Valves 
-  Shutdown."  3/4.4.7.  "Chemistry,"  3/ 
4.4.9.2,  "Pressurizer  (Temperature 
Limits)."  3/4.4.10.  "Structural 
Integrity,"  and  3/4.4.11,  "Reactor  Vessel 
Head  Vents,"  in  accordance  with  the 
Commission's  Final  Policy  Statement 
for  relocation  of  current  TS  that  do  not 
satisfy  any  of  the  screening  criteria  for 
retention.  As  part  of  the  relocation  of  TS 
3/4.4.2.1.  TS  3/4.4.2.2.  "Safety  Valves  - 
Operating."  would  be  revised  to  require 
that  the  pressurizer  safety  valves  be 
operable  in  Mode  4  wkh  the  reactor 
coolant  system  cold-leg  temperature 
greater  than  the  low-temperature 
overpressure  protection  system  enable 
temperature,  and  TS  6.8,  "Procedures 
and  Programs,"  would  be  revised  to 
include  the  reactor  coolant  pump 
flywheel  inspection  program.  The 
specific  TS  changes  proposed  are  as 
follows: 

(1) 

Technical  Specifications  (TS)  3/ 
4.4.2.1  "Safety  Valves  -  Shutdown,"  3/ 
4.4.7.  "Chemistry."  3/4.4.9.2. 
"Pressurizer  (Temperature  Limits),"  3/ 
4.4.10,  "Structural  Integrity,"  3/4.4.11. 
"Reactor  Vessel  Head  Vents,"  and  TS 
6.8,  "Procedures  and  Programs,"  would 
be  revised  in  accordance  with  the 
Commission's  Final  Policy  Statement  on 
TS  Improvements  for  Nuclear  Power- 
Reactors. 

(2) 

TS  3/4.4.2.2.  "Safety  Valves  - 
Operating,"  would  be  revised  to  require 
that  the  pressurizer  safety  valves  be 
operable  in  Mode  4  with  the  reactor 
coolant  system  cold-leg  temperature 
greater  than  the  low-  temperature 
overpressure  protection  system  enable 
temperature. 

Basis  for  gro posed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Do  the  changes  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  simplify  the  TS, 
meet  regulatory  requirements  for  relocated 
TS,  and  implement  the  recommendations  of 
the  Commission's  Final  Policy  Statement  on 
TS  Improvements.  Future  changes  to  these 
requirements  will  be  controlled  by  10  CFR 
S0.59.  The  proposed  changes  are 
administrative  in  nature  and  do  not  involve 
any  modifications  to  any  plant  equipment  or 
affect  plant  operation. 


T  lerefore,  the  proposed  changes  do  not 
inv(  Ive  a  significant  increase  in  the 
pro  ability  or  consequences  of  an  accident 
prei  iously  evaluated. 

h.  Do  the  changes  create  the  possibility  of 
a  nc  IV  or  different  kind  of  accident  from  any 
acci  dent  previously  evaluated? 

T  le  proposed  changes  are  administrative 
in  r  ature,  do  not  involve  any  physical 
alte  ations  to  any  plant  equipment,  and  cause 
no « hange  in  the  method  by  which  any 
safe  [y-related  system  performs  its  function. 

T  lerefore,  the  proposed  changes  do  not 
crei  te  the  possibility  of  a  new  or  different 
kini  I  of  accident  from  any  accident 
pre  iously  evaluated. 

c  Do  the  changes  involve  a  significant 
red  iction  in  a  margin  of  safety? 

'  he  proposed  changes  do  not  alter  the 
bas  ic  regulatory  requirements  and  do 
nol  affect  any  safety  analyses.  Therefore, 
the  proposed  changes  do  not  involve  a 
sig  lificant  reduction  in  a  margin  of 
saf  !ty. 

'  he  NRC  staff  has  reviewed  the 
lic(  nsee's  analysis  and,  based  on  this 
rev  iew,  it  appears  that  the  three 
sta  idards  of  50.92(c)  are  satisfied. 
Th  srefore,  the  NRC  staff  proposes  to 
del  ermine  that  the  amendment  requests 
in\  olve  no  significant  hazards 
CO  isideration. 

.  ocoy  Public  Document  Boom 
loc  ation:  California  Polytechnic  State 
Un  iversity,  Robert  E.  Kennedy  Library, 
Go  Lremment  Documents  and  Maps 
De  )artment,  San  Luis  Obispo,  California 
93  07. 

,  \ttorneyfor  licensee:  Christopher  J. 
W)  rner.  Esq.,  Pacific  Gas  &  Electric 
Co  npany,  P.O.  Box  7442,  San 
Fn  ncisco,  California  94120 

mc  Project  Director  Theodore  R. 
Qiay 

Pa  :ific  Gas  and  Electric  Company, 
D<  cket  Nos.  50-275  and  50-323.Diablo 
Ca  nyon  Nuclear  Power  Plant,  Unit  Nos. 
1 )  nd  2, San  Luis  Obispo  County, 
Cj  lifomia 

^ate  of  amendment  request:  August 
17   1994  (Reference  LAR  94-09) 

"description  of  amendment  request: 
Tl  e  proposed  amendments  would 
re  ise  the  combined  Technical 
S{  ecifications  (TS)  for  the  Diablo 
C«  nyon  Power  Plant  (DCPP)  Unit  Nos.  1 
ar  d  2  to  change  TS  3/4.4.9.1,  "Reactor 
C(  olant  System  -  Pressure/Temperature 
Li  nits,"  Figures  3.4-2,  "Reactor  Coolant 
S]  stem  Heat  up  Limitations  -  Applicable 
U  )  to  aEFPY,"  and  3.4-3,  "Reactor 
O  olant  System  Cooldown  Limitations  - 
A  )plicable  Up  to  8  EFPY,"  to  extend  the 
a[  plicability  up  to  12  effective  full- 
p<  iwer  years  (EFPYs).  TS  3/4.4.9.3, 
"Overpressure  Protection  Systems," 
w  3uld  be  revised  to  specify  a  new  low- 
te  nnperature  overprotection  (LTOP) 
s]  stem  actuation  pressure  setpoint.  The 
at  sociated  Bases  would  also  be 


appropriately  revised.  Additionally,  TS 
3/4.1.2.2,  "Flow  Paths  -  Operating,"  TS 
3/4.1.2.4,  "Charging  Pumps  - 
Operating,"  TS  3/4.4.1.3,  "Hot 
Shutdown,"  TS  3/4.4.1.4.1,  "Cold 
Shutdown  -  Loops  Filled,"  TS  3/4.4.9.3, 
and  TS  3/4.5.3,  "Tavg  Less  than  350 
Degrees  F,"  would  be  revised  to  specify 
a  new  LTOP  system  enable  temperature. 

(1)  In  TS  3/4.4.9.1,  Figure  3.4-2. 
"Reactor  Coolant  System  Heatup 
Limitations  -  Applicable  Up  to  8  EFPY." 
and  Figure  3.4-3.  "Reactor  Coolant 
System  Cooldown  Limitations  - 
Applicable  Up  to  8  EFPY."  are  revised 
as  follows: 

(a)  The  "Controlling  Materials"  for  the 
pressure/temperature  curves  are  revised 
to  reflect  the  current  reactor  vessel 
beltline  region  limiting  weld  and  plate 
materials.  (b)The  title  for  the  figures  is 
changed  to  reflect  the  applicability  of 
the  pressure/temperature  curves  for  up 
to  12  EFPYs  of  service  life. 

(2)  The  proposed  changes  to  TS  3/ 
4.4.9.3  are  as  follows:(a)  The  LTOP 
enable  temperature  would  be  changed 
from  323''F  to  270T  to  be  consistent 
with  Branch  Technical  Position  (BTP) 
RSB  5-2,  Revision  1,  Branch  Position 
B.2. 

(b)  LTOP  system  actuation  pressure 
setpoint  would  be  revised  from  less  than 
or  equal  to  450  psig  to  less  than  or  equal 
to  435  psig. 

(3)  TS  3/4.1.2.2,  TS  3/4.1.2.4,  TS  3/ 
4.4.1.3,  TS  3/4.4.1.4.1,  TS  3/4.4.9.3,  and 
TS  3/4.5.3  would  be  revised  to  change 
the  LTOP  enable  temperature  from 
323''F  to  270''F  to  be  consistent  with 
BTP  RSB  5-2,  Revision  1,  Branch 
Position  B.2.  TS  Bases  3/4.4.9.1  would 
be  revised  to  delete  a  reference  to  Table 
4.4-5,  "Reactor  Vessel  Material 
Surveillance  Program  -  Withdrawal 
Schedule."  The  table  was  deleted  from 
the  TS  in  Amendments  54  and  53  issued 
in  July  1990.  Reference  to  the  table  in 
Bases  3/4.4.9  was  inadvertently  not 
deleted.  The  information  in  this  table  is 
currently  contained  in  the  Final  Safety 
Analysis  Report  (FSAR)  Update. 

(4)  TS  Bases  3/4.4.9.3  would  be 
revised  to  discuss  limitations  on  reactor 
coolant  pump  (RCP)  and  emergency 
core  cooling  system/chemical  and 
volume  control  system  pump  operation 
during  low  reactor  coolant  system  (RCS) 
temperature  conditions. 

(5)  The  other  affected  TS  Bases  vvguld 
also  be  revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  to  Figures  3.4-2  and 
3.4-3  of  TS  3.4.9.1  and  the  associated  Bases 
will  extend  the  applicability  of  the  RCS 
heatup  and  cooldown  pressure/temperature 
limits  from  8  to  12  EFPY.  Since  the  level  of 
reactor  vessel  embrittlement  projected  for  12 
EFPY  is  bounded  by  that  previously 
projected  for  8  EFPY,  the  proposed  changes 
will  not  impact  the  probability  of  brittle 
fracture  of  the  vessel,  and  consequently  not 
impact  the  consequences  of  an  accident. 

The  present  LTOP  pressure  setpoint  was 
reviewed  and  found  to  be  acceptable  and 
conservative  for  the  extension  of  the 
pressure/temperature  curves  to  12  EFPY. 
However,  as  a  result  of  issues  unrelated  to 
the  change  in  the  applicability  of  the 
pressure/temperature  curves,  the  LTOP 
actuation  pressure  setpoint  is  reduced.  The 
change  accounts  for  pressure  measurement 
error  identified  in  NRC  IN  (Information 
Notice]  93-58,  a  time  delay  in  the  LTOP 
system  actuation  introduced  as  part  of  the 
installation  of  the  Eagle  21  protection  system, 
and  additional  conservatism  incorporated 
into  the  DCPP  LTOP  analysis.  The  changes  to 
the  pressure  setpoint  are  conservative  and 
provide  assurance  that  the  maximum  cold 
RCS  pressure  will  not  be  exceeded. 

The  proposed  change  to  TS  3/4.1.2.2,  3/ 
4.1.2.4,  3/4.4.1.3,  3/4.4.9.3,  and  3/4.5.3  will 
revise  the  LTOP  enable  temperature  to  be 
consistent  with  the  methodology  and 
definition  of  "low  temperature"  provided  in 
BTP  RSB  5-2  Revision  1.  The  proposed 
changes  do  not  involve  physical  alteration  of 
the  LTOP  system  or  change  the  method  by 
which  the  LTOP  system  performs  its 
fiinction.  The  proposed  changes  will  benefit 
DCPP  by  expanding  the  RCS  pressure/ 
temperature  window,  thereby  increasing 
operator  flexibility  during  heatup  and 
cooldown.  This  will  decrease  the  probability 
of  an  accident  by  decreasing  the  likelihood 
of  an  inadvertent  PORV  (power-operated 
relief  valve)  actuation. 

Deletion  of  reference  to  Table  4.4-5  from 
TS  Bases  3/4.4.9  is  administrative  in  nature 
and  does  not  affect  plant  operation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  to  TS  3.4.9.1  do  not 
involve  any  physical  alteration  to  any  plant 
system  or  change  the  method  by  which  any 
safety-related  system  performs  its  function. 
The  probability  of  catastrophic  failure  of  the 
reactor  vessel  will  not  be  changed  as  a  result 
of  the  extension  of  the  curves  to  12  EFPY. 
The  present  LTOP  pressure  setpoint  was 
reviewed  and  found  to  be  acceptable  and 
conservative  for  the  extension  of  the 
pressure/temperature  curves  to  12  EFPY. 
However,  as  a  result  of  issues  unrelated  to 
the  change  in  the  applicability  of  the 
pressure/temperature  curves,  the  LTOP 
actuation  pressure  setpoint  is  reduced.  The 
change  accounts  for  pressure  measurement 
error  identified  in  IN  93-58,  a  time  delay  in 


the  LTOP  system  actuation  introduced  as 
part  of  the  installation  of  the  Eagle  21 
protection  system,  and  additional 
conservatism  incorporated  into  the  DCPP 
LTOP  analysis.  The  changes  to  the  pressure 
setpoint  are  conservative  and  provide 
assurance  that  the  maximum  cold  RCS 
pressure  will  not  be  exceeded. 

The  proposed  change  to  TS  3/4.1.2  2,  3/ 
4.1.2.4,  3/4.4.1.3.  3/4.4.9.3,  and  3/4.5.3  will 
revise  the  LTOP  enable  temperature  to  be 
consistent  with  the  methodology  and 
definitions  provided  in  BTP  RSB  5-2, 
Revision  1.  Additionally,  the  proposed 
changes  will  not  affect  the  ability  of  the    . 
LTOP  system  to  provide  pressure  relief  at 
low  temperatures,  thereby  maintaining  the 
LTOP  design  basis. 

Deletion  of  reference  to  Table  4,4-5  from 
TS  Bases  3/4.4.9  is  administrative  in  nature 
and  does  not  result  in  physical  alterations  or 
changes  to  the  operation  of  the  plant. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  the  change  involve  a  signiflcan^ 
reduction  in  a  margin  of  safety?  J 

The  proposed  changes  to  TS  3.4.9.1  will 
extend  the  applicability  of  the  RCS  heatup 
and  cooldown  pressure/temperature  limits  to 
12  EFPY,  but  will  not  physically  change 
these  limits.  The  pressure/temperature  limits 
have  been  determined  in  accordance  with  10 
CFR  50,  Appendix  G,  and  include  the  safety 
margins  with  regard  to  brittle  fracture 
required  by  the  ASME  Code,  Section  111. 
Appendix  G.  The  RTn^s  detennined  for  the 
reactor  vessels  at  12  EFPY  are  lower  than  the 
values  previously  determined  at  8  EFPY. 
Therefore,  there  will  be  additional  safety 
margin  in  the  pressure/temperature  limits 
with  respect  to  Appendix  G  requirements. 

The  change  in  the  LTOP  pressure  setpoint 
is  conservative  and  provides  assurance  that 
the  current  margin  of  safety  is  maintained. 
The  proposed  change  to  TS  3/4.1.2.2,  3/ 
4.1.2.4,  3/4.4.1.3,  3/4.4.9.3,  and  3/4.5.3,  will 
revise  the  LTOP  enable  temperature  to  be 
consistent  with  the  methodology  and 
definitions  provided  in  BTP  RSB  5-2, 
Revision  1,  which  provides  the  requirements 
for  reactor  vessel  overpressurization 
protection  at  low  temperatures. 

Deletion  of  reference  to  Table  4.4-5  from 
TS  Bases  3/4.4.9  is  an  administrative  change 
and  does  not  involve  any  physical  alteration 
to  the  plant. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 


Attorney  for  licensee:  Christopher  |. 
Warner.  Esq.,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 

NRC  Project  Director  Theodore  R. 
Quay 

Philadelphia  Electric  Cmnpany,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  August 
12. 1994 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Limiting  Condition  for  Operation  for  the 
Emergency  Core  Cooling  System 
specified  in  Technical  Specifications 
Section  3.5.1  and  associated  Bases 
Section  3.4.5.1  to  include  a  new 
ACTION  statement  in  the  event  that  the 
High  Pressure  Coolant  Injection  system 
and  one  Core  Spray  subsystem,  and/or 
one  Low  Pressure  Coolant  Injection 
subsystem,  are  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  TS  change  does  not  involve 
any  physical  changes  to  plant  systems  or 
components,  nor  does  it  affect  the  ability  of 
the  Low  pressure  Coolant  Injection  fLPQ) 
Core  Spray  (CS),  and  High  Pressure  Coolant 
Injection  (HPCI)  systems  to  respond  to  an 
accident.  These  systems  are  not  accident 
initiators,  since  their  design  function  is 
accident  mitigation. 

This  proposed  TS  change,  which  only 
addresses  equipment  status,  will  not 
significantly  increase  the  probability  of 
occurrence  of  an  accident  previously 
evaluated.  The  addition  of  the  proposed 
ACTION  statement  enables  the  plant  not  to 
implement  TS  Section  3.0.3,  which  requires 
a  plant  shutdown,  when  the  HPQ  s>'stem  is 
inoperable  in  conjunction  with  one  (1)  CS 
subsystem,  and/or  one  (1)  LPQ  subsystem. 
The  proposed  TS  change  does  not  impact  the 
operation  of  any  equipment  important  to 
safety.  This  proposed  TS  change  does  not 
make  physical  modifications  to  the  plant  or 
to  equipment,  nor  does  it  impact  any  design 
requirements  of  the  MPQ,  CS,  and  LPCI 
systems.  The  proposed  TS  change  does  not 
introduce  any  failure  mechanisms  of  a 
different  type  than  those  previously 
evaluated,  since  no  physical  changes  are 
being  made  to  the  facility.  This  proposed 
change  will  not  create  any  new  failure  modes 
which  would  cause  plant  equipment  to 
malfunction  more  frequently  than  previously 
evaluated. 

The  basis  for  TS  Sections  3.8.2.1  and 
3.8.3.1,  which  specify  that  four  (4) 
independent  divisions  of  Safeguard  do 
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electrical  po%ver  shall  be  operable,  or  shall  be 
restored  to  operability  with  8  hours,  is  to 
ensure  that  sufBdent  power  is  available  to 
supply  safety-related  equipment  required  to. 
safely  shut  down  the  plant,  and  to  provide 
for  mitigation  and  control  of  accident 
conditions  at  the  plant.  As  discussed  in 
Section  6.3.2  of  the  NRC  Safety  Evaluation 
Report  (SER).  i.e..  NUREG-0991.  "Safety 
Evaluation  Report  Related  to  the  Operation  of 
Limerick  Generating  Station,  Units  1  and  2." 
dated  August  1983,  the  most  limiting  single 
failure  for  the  Emergency  Core  Cooling 
System  (EOS),  which  includes  all  break 
sizes,  is  the  feilure  of  the  dc  power  system 
common  to  the  HPQ  system,  one  (1)  CS 
subsystem,  and  one  (1)  LPCI  subsystem.  Only 
one  (1)  single  failure  is  assumed  to  occur  in 
the  event  of  a  Design  Basis  Accident  (DBA). 
Therefore,  three  (3)  LPCI  pumps,  one  (1)  CS 
subsystem,  and  the  Automatic 
Depressurization  (ADS)  system  would  be 
opnrable  and  available,  for  use  in  the  event 
nf  a  DBA,  to  provide  sufficient  core  cooling 
to  safely  shut  do«ra  the  plant.  Although  the 
loss  of  Division  2  dc  power  specifically 
impacts  the  "B"  LPQ  and  "B"  CS,  the 
analysis  performed  in  the  NRC  SER  evaluates 
the  number  of  ECCS  available  for  use  in  a 
DBA.  Since  the  amount  of  available  core 
cooling  is  independent  of  which  loop  of  LPCI 
or  CS  is  assumed  to  £ail.  this  analysis  is 
applicable  to  the  loss  of  any  division/loop  of 
LPCI  or  CS.  Therefore,  the  loss  of  the  HPQ 
system,  one  (1)  CS  subsystem,  and/or  one  (1 ) 
LPCI  subsystem  is  bounded  by  the  existing 
analysis.  Since  the  loss  of  HPCl,  one  (1)  CS 
subsystem,  and/or  one  (1)  LPCI  subsystem  is 
an  analyTod  condition,  and  actions 
associated  with  TS  Section  3.0.3  are  related 
to  unanalyzed  conditions,  the  requirements 
of  TS  Section  3.0.3  are  not  applicable  to  this 
scenario.  Adding  an  ACTION  statement,  as 
proposed,  identical  to  the  ACTION  statement 
which  currently  applies  to  the  loss  of  ' 
Division  2  of  Safeguard  dc  electrical  power 
causes  no  change  in  the  consequences  of  any 
accidents  previously  evaluated.  This 
proposed  TS  change  does  not  impact 
systems,  structures,  and  components 
designed  to  mitigate  the  consequences  of  an 
accident.  In  the  event  of  an  accident,  the 
plant  configuration  following  the  event  will 
be  within  the  bounds  of  the  existing  analysis, 
and  there  will  be  no  change  in  the 
radiological  consequences  due  to  an 
accident. 

Therefore,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  [previously  I 
evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
.evaluated. 

The  proposed  TS  change  does  not  require 
any  physical  changes  to  plant  systems  or 
equipment,  nor  will  it  affect  the  ability  of  the 
HPCI.  CS.  and  LPQ  systems  from  performing 
their  design  functions,  which  is  to  mitigate 
the  consequences  of  an  accident.  These 
systems  do  not  contribute  to  the  initiation  of 
an  accident,  since  their  function  is  accident 
mitigation.  This  proposed  TS  change  will  not 
introduce  new  equipment  malfunction  or 
fnilure  modes.  The  proposed  TS  change  will 


no  introduce  any  failure  mechanisms  of  a 
dif  erent  type  than  those  previously 
evi  luated.  The  existing  design  basis  for  the 
pU  nt,  as  described  in  Section  6.3.2.5  of  the 
LC  5  Updated  Safety  Analysis  Report 
(U  "SAR)  and  Section  6.3.2  of  the  NRC  SER, 
bo  mds  the  condition  proposed  by  this  TS 
Chknge  Request.  Section  6.3.2  of  the  NRC 
SE  <  indicates  that  the  most  limiting  single 
fai  ure  for  the  ECCS  is  the  loss  of  the  dc 
sy:  tern  powering  the  HPQ.  CS,  and  LPCI 
sy<  tems.  Assuming  this  failure,  three  (3)  LPCI 
pu  nps,  one  (1)  CS  subsystem,  and  the  ADS 
wc  uld  still  be  operable  and  available,  for  use 
in  he  event  of  a  DBA,  to  ensure  adequate 
CGI  e  cooling  to  safely  shut  down  the  plant. 
Al  hough  the  loss  of  Division  2  dc  power 
spi  cifically  affects  "B"  LPCI  and  "B"  CS,  the 
an  ilysis  performed  in  the  NRC  SER  evaluates 
th(  number  of  ECCS  available  for  use  in  a 
DI  A.  Since  the  amount  of  available  core 
CO  iling  is  independent  of  which  loop  of  LPCI 
or  i:S  is  assumed  to  fail,  this  analysis  is 
ap  ilicable  to  the  loss  of  any  division/loop  of 
LP  :i  or  CS.  Since  the  loss  of  HPCI,  one  (1) 
CS  subsystem,  and/or  one  (1)  LPCI 
su  )system,  is  an  analyzed  condition,  and  the 
ac  ions  associated  with  TS  Section  3.0.3 
pe  tain  to  unanalyzed  conditions,  the 
rei  uirements  of  TS  Section  3.0.3  do  not 
ap  )ly  to  the  condition  proposed  by  this  TS 
CI  ange  Request. 

Therefore,  the  proposed  TS  change  does 
nc  :  create  the  possibility  of  a  new  or  different 
kii  id  of  accident  from  any  previously 
ev  iluated. 

t.  The  proposed  TS  change  does  not 
in  'olve  a  significant  reduction  in  a  margin  of 
sa  ety. 

The  proposed  TS  change  (TS)  does  not 
in  rolve  any  physical  changes  to  the  design  or 
fu  ictional  requirements  of  the  LPQ,  CS,  or 
HI  'Q  systems.  These  systems  will  continue 
to  function  as  designed  to  mitigate  the 
CO  isequences  of  an  accident. 

This  proposed  TS  change  involves  adding 
ar  additional  ACTION  statement,  and 
re  asing  the  associated  supporting  Bases 
se  :tion.  to  specifically  address  the 
in  jperability  of  the  HPQ  system  in 
cc  njunction  with  the  inoperability  of  one  (1) 
C  \  subsystem,  and/or  one  (1)  LPCI 
SI  bsystem.  These  systems  would  be 
in  Dperable  in  the  event  of  the  loss  of  Division 
2  )f  the  Safeguard  dc  electrical  power 
si  pply.  The  Bases  associated  with  Safeguard 
el  jctrical  power  systems,  which  provide 
pi  wer  to  equipment  required  to  safely 
si  utdown  the  plant  and  to  mitigate 
c(  nsequences  of  an  accident,  are  unchanged. 
T  le  proposed  TS  change  involves  adding  an 
A  JTION  statement  which  is  identical  to  the 
A  TTION  statement  which  addresses  the 
ii  operability  of  Division  2  of  Safeguard  dc 
p  iwer.  which  is  a  condition  analyzed  in  the 
L  5S  UFSAR  and  NRC  SER.  Therefore,  the 
p  oposed  TS  change  to  include  an  additional 
A  TTION  statement  does  not  involve  a 
r(  duction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
11  menace's  analysis  and,  based  on  this 
n  view,  it  appears  that  the  three 
s  andards  of  10  CFR  50.92(c)  are 
s  itisned.  Therefore,  the  NRC  staff 
p  reposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstovm  Public  Library,  500 
High  Street,  Pottstov\Ti,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  \V.  Durham, 
St.,  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric 
Company.  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

NRC  Project  Director:  Mohan  C. 
Thadani,  Acting 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  August 
23, 1994 

Description  of  amendment  request: 
This  amendment  would  remove  the 
125/250  Vdc  Class  IE  Battery  Load 
Cycle  Table  from  Technical 
Specifications,  which  is  consistent  with 
NUREG-1433,  "Standard  Technical 
Specifications." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  proposed  change  removes  the 
repetitious  125/250  Vdc  Class  IE  Battery 
Load  Cycle  Table  which  is  also  found  in  the 
LGS  Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  proposed  change  to  TS  does 
not  affect  the  requirement  to  perform 
surveillance  testing  and  the  manner  of 
performing  surveillance  testing  is  adequately 
described  in  plant  procedures.  The  UFSAR 
containing  the  Battery  Load  Cycle  Table  and 
station  procedures  are  maintained  using  the 
provisions  of  10  CFR  50.59  and  are  subject 
to  the  change  control  process  in  the 
Administrative  Controls  Section  of  the  LGS 
TS  Section  6.0.  Since  any  future  changes  to 
these  controlled  documents  will  be  evaluated 
per  10  CFR  50.59.  no  Ichanges]  (significant  or 
insignificant)  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  be  allowed.  Therefore,  this 
change  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposed  change  removes  the 
repetitious  125/250  Vdc  Class  lE  Battery 
Load  Cycle  Table  which  is  also  found  in  the 
LGS  Updated  Final  Safety  Analysis  Report 
(UFSAR).  This  change  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed)  or  make  changes 
to  methods  governing  normal  plant 
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operations.  This  change  will  not  impose 
different  requirements  and  adequate  control 
of  information  will  be  maintained.  The 
manner  of  performing  surveillance  testing 
can  be  adequately  described  in  plant 
procedures.  The  proposed  change  will 
remove  the  table,  and  will  not  alter 
assumptions  made  in  the  safety  analysis  and 
licensing  basis.  Therefore,  this  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involv*  a  significant  reduction  in  a  margin  of 
safety. 

This  proposed  change  removes  the 
repetitious  125/250  Vdc  Class  IE  Battery 
Load  Cycle  Table  which  is  also  found  in  the 
LGS  Updated  Final  SSfety  Analysis  Report 
(UFSAR).  The  change  will  not  reduce  the 
margin  of  safety  since  the  location  of  the 
Battery  Table  has  no  impact  on  any  safety 
analysis  assumptions.  Since  all  Battery  Load 
Table  changes  (i.e.,  UFSAR  Changes)  and 
prnredure  changes  are  evaluated  per  the 
requirements  of  10  CFR  50.59,  no  redurtion 
(significant  or  insignificant)  in  the  margin  of 
safety  will  be  allowed.  Therefore,  this  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  existing  requirements  for  NRC  review 
and  approval  of  revisions,  in  accordance  with 
10  CFR  50.90,  to  those  details  and 
requirements  proposed  for  deletion,  do  not 
have  a  specific  margin  of  safety  upon  which 
to  evaluate.  However,  since  the  proposed 
change  is  consistent  with  the  BWR  Standard 
Technical  Specifications  (NUREG-1433). 
revising  the  TS  to  reflect  the  approved  level 
of  detail  and  requirements  ensures  no 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.  VV.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  Genera! 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street. 
Philadelphia,  Pennsylvania  19101 

i\7?C  Project  Director:  Mohan  C. 
Thadani,  Acting 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Dale  of  amendment  request:  August  5, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  incorporates 
line  item  Technical  Specification 
improvements  listed  in  Generic  Letter 
93-05  relevant  to  Emergency  Diesel 
Generator  (EDG)  surveillance 
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requirements.  The  proposed  amendment 
eliminates  the  requirements  to  start 
EDGs  with  an  inoperable  offsite 
circuit(s)  of  AC  electrical  power  and 
adds  a  provision  that  eliminates 
required  testing  of  the  remaining  EDGs 
when  one  EDG  is  inoperable  due  to  an 
inoperable  support  system  or  an 
independently  testable  component  with 
no  potential  for  common  mode  failure 
for  the  remaining  EDGs.  hi  addition,  if 
testing  of  the  EDGs  is  required,  then  the 
surveillances  will  be  performed  within 
16  hours  instead  of  24  hours  as 
currently  specified. 

The  proposed  amendment  also  deletes 
the  requirement  to  perform  a  loss  of 
offsite  power  (LOP)  test  following  the 
24-hour  EDG  endurance  run  test.  In  its 
place,  a  hot  restart  test  (no  LOP  load 
sequencing)  will  be  established. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 
LCR  94-10 

The  proposed  changes  in  this  License 
Change  Request  (LCR)  have  been  extensively 
reviewed  by  the  NRC  during  the  preparation 
of  NUREG-1366  and  Generic  Letter  93-05. 
and  by  [Public  Service  Electric  and  Gas 
Company]  PSE&G  during  the  development 
and  approval  of  this  LCR.  The  LCR  revises 
the  current  ACTION  statement  of  Technical 
Specification  3.8.1.1  to  eliminate  testing  of 
the  unaffected  Emergency  Diesel  Generators 
(EDGs)  upon  loss  of  an  offsite  power 
tircuit(s)  and/or  an  EDG.  The  basis  for  this 
testing  was  originally  to  verify  the  reliability 
of  the  EDGs.  however,  as  stated  in  NUREG- 
1366,  industry  experience  has  shown  that 
excessive  testing  of  the  EDGs  has  in  fact 
reduced  reliability. 

The  EDG  design  and  function  rr^main  as 
previously  analyzed  and  theliDG  response 
during  accident  conditions  is  not  affected. 
This  change  will  improve  EDG  performance 
by  reducing  the  number  of  unnecessarx-  starts 
and  by  requiring  more  apf  ropriate  testing 
(within  16  hours  instead  of  24  hours)  wh.°n 
there  is  a  potential  common  mode  failure. 

These  changes  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident,  nor  will  it  result  in  a  significant 
reduction  in  a  margin  of  safctv. 
LCR  94-13 

The  proposed  changes  in  this  License 
Change  Request  (LCR)  have  been  extensively 
reviewed  by  the  NRC  during  the  preparation 
of  NUREG-1366  and  Generic  Letter  93-0.'>, 
and  by  PSE&G  during  the  development  and 
approval  of  this  LCR.  Regulatory  Guide 
1.108.  Rev.  1.  states  that  the  perfonnance  of 
a  loss  of  Off-site  Power  (LOP)  test 
(Surveillance  Requirement  4.8.1.1.2  h. 4. b) 
immediately  following  the  24  hour 


endurance  run  demonstrates  that  the 
Emergency  Diesel  Generator  (EDG)  can  start 
in  the  prescribed  time  when  the  EDG  is  at  its 
normal  operating  temperature.  The  purpose 
of  performing  the  LOP  test  immediately 
following  the  24  hour  endurance  run  is  to 
demonstrate  the  hot  restart  capability  of  the 
EDG  at  full  load  conditions.  However, 
demonstrating  diesel  generator  hot  restart 
capability  without  loading  the  engine  does 
not  invalidate  or  reduce  the  effectiveness  of 
the  hot  restart  test.  Performance  of  this  test 
can  be  conducted  in  any  plant  condition 
since  its  performance  at  power  will  have  no 
adverse  effect  on  plant  operations. 

The  LOP  test  will  continue  to  be  performed 
at  standby  conditions  to  provide  assurance 
that  the  EDG  is  capable  of  responding  to  a 
LOP  as  assumed  in  the  accident  analyses. 

EDG  design  and  function  remain  as 
previously  analyzed.  Their  response  during 
accident  conditions  [is]  not  affected  by  these 
changes.  Therefore,  no  significant  increase  in 
the  probability  of  an  accident  previous!  v 
evaluated  results  from  these  changes. 

2  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 
LCR  94-10 

The  elimination  of  the  unnecessary  EDG 
starts  will  not  result  in  any  change  in  plant 
configuration  or  operation.  Therefore,  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  irom  any  accident  previously 
evaluated  or  analyzed. 
LCR  94-13 

The  proposed  revisions  to  the  Technical 
Specifications  do  not  involve  a  physical 
change  in  any  system  configuration  and  do 
not  introduce  new  operating  configurations. 
These  changes  will  not  result  in  any  net 
reduction  in  testing  and  will  not  affect  EDG 
reliability.  This  test  may  be  performed  in  any  . 
plant  condition  since  its  performance  at 
power  will  have  no  adverse  effect  on  plant 
operations.  Therefore,  these  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 
LCR  94-10 

The  changes  proposed  in  this  LCR  do  not 
reduce  the  ability  of  any  sjrstem  or 
comp<jnent  to  perform  its  safety  related 
function.  The  basis  of  .\'UREG-1 366,  Geni m 
Letter  93-05  and  the  analysis  performed  in 
support  of  this  LCR  is  that  the  reduction  in 
unnecessar\'  EEKJ  starts  can  improve  safetv 
by  diminishing  challenges  to  plant  s3-sfoms 
and  reducing  equipment  wear  or  degradation. 
These  proposed  changes  involve  only 
suneillance  ftequencies  and  do  not  change 
the  method  of  performing  any  surveillance. 
The  operation  of  systems  and  equipment 
remains  unchanged.  Therefore,  eliminating 
unnecessary  EDG  starts  does  not  involve  a 
reduction  in  the  margin  of  safety. 
LCR  94-13 

Surveillance  testing  per  the  proposed 
Technical  Specifications  would  continue  lu 
demonstrate  the  ability  of  the  EDGs  to 
perform  their  intended  frinction  of  providing 
electrical  power  to  the  emergency  safety 
systems  needed  to  mitigate  design  basis 
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transients  coDsistent  writh  the  plant  safety 
analyses.  The  margin  of  nfety  demonstrated 
by  the  plant  safiBty  analyses  is  therefore  not 
affected  by  tfae  propoaed  changes. 

The  NRC  staff  nas  reviewBd  the 
licensee's  analysis  and,  l)ased  on  this 
review,  it  appears  that  the  three 
standaixls  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn.  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NBC  Prefect  Director:  Mohan  C. 
Thadani.  Acting 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  August 
19, 1994 

Description  of  amendment  request: 
The  proposed  changes  add  a  new 
statement  (b)  to  Limiting  Condition  for 
Operation  (LCO)  3.1.3.2.1,  Rod  Position 
Indication  Systems,  and  reletters  the 
existing  action  statement  (b)  to  (c).  The 
new  action  (b)  will  read: 

With  two  or  more  analog  rod  position 
indicators  per  bank  inoperable,  within  one 
hour  restore  the  inopoabie  rod  position 
indicatoffs)  to  OPERABLE  status  or  be  in  Hot 
Standby  within  the  next  6  hours.  A 
maximum  of  one  rod  position  indicator  per 
bank  may  remain  inoperable  following  the 
one  hour,  with  Action  (a)  above  being 
applicat>le  from  the  original  entry  time  into 
the  LCO. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  request  (both  proposed  changes)  does 
not  change  any  assumption  or  parameter 
assumed  to  function  in  any  of  the  design/ 
licensing  basis  analysis,  and  therefore  the 
probability  or  consequences  of  an  accident 
previously  evaluated  are  not  increased.  The 
change,  as  described  in  section  IB.  [the 
addition  of  the  it*^*  actioo  statement) 
incorporates  into  the  applicable  LCO  the 
action  statement  which  is  already  taken 
under  techaicH<  specification  3.0.3,  and  does 
not  alter  tbe  operator  response  or  response 
time. 

2.  Does  not  cruate  tbe  possibility  of  a  new 
or  difiaraiit  kind  of  aoddent  from  any 
accident  previously  evaluated. 


The  proposed  change  does  not  introduce 
a^y  design  or  physical  configuration  changes 
tc  the  facility  which  could  create  new 
ai  cident  scenarios. 

3.  Does  not  involve  a  significant  reduction 
ii  a  margin  of  safiety. 

As  stated  in  response  to  question  number 
1  above,  tbe  change  does  not  change  any 
ai  sumption  or  parameter  assumed  to 
h  nction  in  any  of  the  design/licensing  basis 
ai  lalysis.  No  changes  to  the  operator  response 
o  operator  response  time  is  proposed,  only 
tl  at  the  response  is  now  taken  under  the 

0  nfines  of  the  LOO. 

Therefore,  there  is  no  reduction  in  any 
n  argin^of  safety  from  the  proposed  changes. 

The  NRC  staff  has  reviewed  the 
1:  ::ensee's  analysis  and.  based  on  this 
r  view,  it  appears  that  the  three 
s  andards  of  10  CFR  50.92(c)  are 
s  itisfied.  Therefore,  the  NRC  staff 
p  roposes  to  determine  that  the 
a  nendment  request  involves  no 
s  gnificant  hazards  consideration. 

Local  Public  Document  Boom 
h  )cation:  Salem  Free  Public  library,  112 

V  ^est  Broadway.  Salem,  New  Jersey 
Qi079 

Attorney  for  licensee:  Mark  J. 

V  Wetterhahn.  Esquire,  Winston  and 

S  trawn,  1400  L  Street,  NW,  Washington, 

1  C  20005-3502 

NBC  Project  Director:  Mohan  C. 
Ihadani,  Acting 

S  Duth  Carolina  Electric  &  Gas 
(  ompany,  Soath  Carolina  Public - 
S  erviceAuthority,  Docket  No.  50-395, 
\  irgil  C  Sonuner  Nuclear  Station,  Unit 
r  o.  1.  Fairfield  County,  South  Carolina 

Date  of  amendment  request:  July  20, 
1 994,  as  supplemented  Sepfteinber  20, 
1994 

Description  of  amendment  request: 
'  he  proposed  change  would  modify  the 
\  irgil  C  Slimmer  Nuclear  Station.  Unit 

.  (VCSNS)  Technical  Specifications 
drS)  to  allow  alternative,  equivalent 
testing  of  diesel  fuel  used  in  the 
amergency  diesel  generators  (EDG). 
These  alternative  methods  are  necessary 
que  to  recent  changes  in  Environmental 
Protection  Agency  (EPA)  Regulations 
t  lat  are  designed  to  limit  the  use  of  high 
s  ulfur  fuels.  The  licensee  also  proposes 
t )  modify  the  VCSNS  TS  by  changing 
I  le  revision  level  of  WCAP-10216-P-A, 
*  Relaxation  of  Constant  Axial  Offset 
I  lontrol  -  FQ  Surveillance  Technical 
\  ipecification."  referenced  in  TS 
.9.1.11.  This  pertains  to  the  FQ(z)  TS 
rs  3.2.1  and  3.2.2)  and  is  necessary 
I  ince  Westinghouse  revised  their 
1  nethodology  in  determining  FQ(z). 
Basis  for  proposed  no  significant 
\azards  consideration  determination: 
is  required  by  10  CFR  50.91(a),  the 
icensee  has  provided  its  analysis  of  the 
ssue  of  no  significant  hazards 
lonsideration.  which  is  presented 
lelow: 


1.  The  probability  or  consequences  of  an 
accident  previously  evaluated  is  not 
significantly  increased. 

The  change  in  testing  methods  for  the  EDG 
fuel  oil  has  no  impact  on  the  probability.or 
consequences  of  any  design  basis  accident. 
These  tests  have  been  determined  to  be 
equivalent  to  the  previously  approved  testing 
methods  and  are  needed  due  to  changes  in 
the  EPA's  regulations  regarding  sulfur  in 
motor  vehicle  fuels.  The  dye  used  to  identify 
high  sulfur  fuels  will  have  no  adverse  affect 
on  the  performance  of  the  EDG's.  The 
proposed  testing  assures  a  continued  high 
level  of  quality  of  the  diesel  fuel  received  and 
stored  on  site. 

The  change  in  revision  level  of  a  reference 
in  TS  section  6.9.1.11  has  no  impact  on  the 
probability  of  occurrence  or  consequences  of 
any  design  basis  accident.  All  design  and 
performance  criteria  will  continue  to  be  met 
and  no  new  single  failure  mechanisms  will 
be  created.  The  change  in  revision  level  for 
WCAP-10216-P-A  does  not  involve  any 
alterations  to  plant  equipment  or  procedures 
which  could  affect  any  operational  modes  or 
accident  precursors.  This  change  only 
incorporates  by  reference,  the  methodology 
for  determining  the  penalty  to  be  used  in 
calculating  Core  Operating  Limits.  This 
methodology  allows  the  penalty  to  be  cycle 
sf)ecific  and  is  primarily  affected  by  the  core 
configuration.  This  penalty  is  used  for 
normal  operation  and  provides  more 
conservatism  to  the  core  operation  for  the 
cycle. 

2.  (The  proposed  license  amendment  does 
not]  create  the  possibility  of  a  new  or 
differenX-kind  of  accident  from  any  accident 
previously  evaluated. 

The  change  in  testing  methods  for  the  EDG 
fuel  oil  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  These  tests 
have  been  determined  by  the  EPA  and  other 
organizations  to  be  equivalent  to  the 
previously  approved  testing  methods.  The 
effect  of  the  blue  dye.  used  to  identify  high 
sulfur  fuels,  on  the  performance  of  the  EDGs 
has  been  evaluated  and  detomined  to  be 
insignificant  The  testing  proposed  assures  a 
continued  high  level  of  quality  for  the  diesel 
fuel  received  and  stored  on  site. 

The  change  of  revision  level  of  a  reference 
in  TS  section  6.9.1.11  has  no  impact  on  the 
probability  of  occurrence  or  consequences  of 
any  design  basis  accident  Ail  design  and 
performance  criteria  will  continue  to  be  met 
and  no  new  single  failure  mechanisms  will 
be  created.  The  change  in  revision  level  for 
WCAP-10216-P-A  does  not  involve  any 
alterations  to  plant  equipment  or  procedures 
which  could  affect  any  operational  modes  or 
accident  precursors.  This  change  only 
incorporates,  by  reference,  the  methodology 
for  determining  the  penalty  to  be  used  in 
calculating  Core  Operating  Limits.  This 
methodology  allows  the  penalty  to  be  cycle 
specific  and  is  primarily  affected  by  the  core 
configuration.  This  penalty  is  used  for 
normal  operation  and  provides  more 
conservatism  to  the  core  operation  for  the 
cycle. 

3.  (The  proposed  license  amendment  does 
not)  involve  a  significant  reduction  in  a 
margin  of  safety. 


The  change  in  testing  methods  for  the  EDG 
fuel  oil  ¥rill  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  proposed 
testing  methods  have  been  determined  to  be 
equivalent  to  the  previously  approved  testing 
methods.  The  test  for  sulfur  assures  that  the 
sulfur  content  is  trithin  the  allowable  range 
for  weight-percent.  The  test  for  color  and 
clarity  assures  that  the  fuel  is  relatively  fiw 
of  water  and  particulate  contaminants.  Tlie 
proposed  tests  provide  at  least  an  equivalent 
level  of  quality  and  repeatability  for  the  fuel 
oil  analysis,  thus  assiuing  that  the  margin  of 
safety  is  not  reduced. 

The  change  in  revision  level  of  a  reference 
in  TS  section  6.9.1.11  does  not  change  the 
proposed  reload  design  or  safety  analysis    ■ 
limits  for  each  cycle  reload  core.  The 
associated  change  to  WCAP-10216-P-A  due 
to  the  re\'ision  will  be  specifically  evaluated 
using  approved  reload  design  n>ethods.  Tbe 
larger  penalty  actxially  provides  for  an 
increase  in  margin  during  certain  burnup 
ranges.  Since  the  safety  analysis  limits  are 
unaffected,  and  the  cycle  specific  anr.lysis 
will  show  that  the  analysis  limits  are  rnet,  the 
change  proposed  will  have  no  adverse  impact 
on  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
.standards  of  10  CFR  50.92(c)  are 
.satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Fairfield  County  Librarv, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia,  South  Carolina  29218 

NBC  Project  Director:  Daxad  B. 
Matthews 

Southern  California  Edison  Company, 
et  al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Datt:  of  amendment  requests.  July  28, 
1994 

Description  of  amendment  reqnufts: 
The  licensee  proposes  revisions  fo 
Technical  Specification  (TS)  3.9.8.1, 
"Shutdown  Cooling  and  Coolant 
Circulation  --  High  Water  Level."  TS 
3.9.8.2,  "Shutdown  Cooling  and  Coolant 
Circulation  --  Low  Water  Level,"  and 
their  Ba.ses  to  facilitate  testing  of  low- 
pressure  safety  injection  system 
components  and  permit  additional 
flexibility  in  scheduling  maintenance  on 
the  shutdown  cooling  syste^i. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 

below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  propo^  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 

Limiting  Conditions  for  Operation  {ICO]  in 
Technical  Specifications  (TSs)  3.9.8.1  and 
3.9.8.2  define  the  operability  requirements 
for  the  Shutdown  Cooling  (SDC)  system 
during  refueling  operations  (Mode  6)  while 
the  water  level  above  the  top  of  the  reactor 
vessel  flange  is  at  least  23  feet  and  less  than 
23  feet,  respectively.  The  objective  of  these 
TSs  is  to  ensure  that  (l)  sufficient  cooling  is 
available  to  remove  decay  heat,  (2)  the  water 
in  the  reactor  vessel  is  maintained  below  140 
degrees  Fahrenheit,  and  (3)  suftlcient  coolant 
circulation  is  maintained  in  the  reactor  core 
to  minimize  boron  stratification  leading  to  a 
boron  dilution  incident. 

The  proposed  TS  changf;s  affect  the  current 
limits  imposed  while  ensuring  adherence  to 
the  basis  of  the  TS.  No  plant  modifications 
are  being  made.  The  reactor  cavity  water 
level  limitations  and  SDC  sj'stem  required 
operating  times  are  being  chained  based  on 
plant  specific  calculations  and  the  objectives 
of  the  TSs  are  being  maintained. 

(1)  reduce  the  water  level  where  two  trains 
of  SDC  are  required  from  23  feet  to  20  feet 
above  the  reactor  pressure  vessel  flonge, 

In  the  Bases  Section  3/4  9.8,  it  is  stated  that 
"With  the  reactor  vessel  head  removed  and 
23  feet  of  water  above  the  rear.lw  pT»»ssure 
vessel  flange,  a  large  heat  sink  is  available  for 
core  cooling,  thus  in  the  event  of  a  failure  of 
the  operating  shutdown  cooling  train, 
adequate  time  is  provided  to  initiate 
emergency  procedures  to  cool  the  core." 

In  the  Bases  for  the  New  Standard 
Technical  Specifications.  "NUREG  1432, 
Revision  0,  dated  September  30, 1992. 
Section  B  3.9.4  it  is  stated  that;  "The  23  ft 
level  was  selected  because  it  corresponds  to 
the  23  ft  requirement  established  for  fiiel 
movement  in  LOO  3.9.6.  "Refu'^ling  Water 
Level." 

Southern  California  Edison  <Edis(jn) 
calculations  show  that  there  is  a  minimal 
difference  in  the  time  to  boil  due  to  the  3- 
foot  change  in  required  water  level. 
Therefore,  adequate  watCT  is  still  available  to 
mitigate  the  consequences  of  losing  SIx:. 

(21  increase  the  time  a  required  train  of  the 
SDC  system  may  be  removed  from  sen.icc! 
from  up  to  J  hour  per  8-hour  period  to  up 
to  2  hours  per  8-hour  period. 

13)  allow  the  SDC  system  to  be  rt^moved 
from  service  to  allow  tesUng  of  Low  Pressure 
Safety  Injection  system  components. 

The  proposed  TS  changes  the  time  tbe  SDC 
train  may  be  removed  from  operation  from 
up  to  1  hour  per  8-houi  periold  to  up  to  2 
hours  per  8-bour  period,  and  allows  removal 
of  the  ,SDC  train  from  operation  for  testing  of 
the  Low  Pressure  Safety  Injection  (LPSl) 
system  components  as  well  as  for  core 
alterations  in  the  vicinity  of  the  hot  legs.  The 
proposed  TS  change  also  imposes  certain 
restrictions  to  ensure  operating  the  SOC 
system  in  accordance  with  this  proposed  TS 
change  is  of  no  safety  significance.  These 
restrictions  are  discussed  separately  below. 


When  securing  the  only  operating  train  of 
the  SDC  system,  the  maximum  Reactor 
Coolant  Sj-stem  (RCS)  temperature  is 
maintained  less  than  or  equal  to  140  degrees 
Fahrenheit  The  initial  conditions  and  heatup 
rate  are  selected  such  that  the  RCS 
temperature  remains  less  than  or  equal  to  140 
degrees  Fahrenheit  during  the  test.  Therefote. 
there  is  ample  margin  to  boiling.  Typical 
initial  temperaturps  are  less  than  100  degives 
Fahrenheit. 

The  water  being  injected  by  the  LPSI 
system  test  is  cool  water  from  the  RefucltDg 
Water  Storage  Tank  (RWST)  and  will 
increase  the  available  inventory  providing 
the  heat  sink  by  several  inches.  The  two 
hours  is  sufficient  time  to  align  the  system 
to  test,  perform  the  test,  and  restore  the  train 
of  SDC  to  operation  prior  to  exceeding  140 
degrees  Fahrenheit 

No  operations  are  permittectlftKfKMild 
cause  a  reduction  of  the  RCS  boron 
concentration.  This  minimizes  the 
probability  of  an  inadvertent  boron  dilutiun 
event  The  use  of  adequately  borated  water 
for  injection  into  the  RCS  during  the  test 
provides  assurance  that  the  test  itself  cannot 
lead  to  a  boron  dilution  event.  When  the  SDC 
system  is  operating,  tl»e  minimum  SDC  flow 
rate  of  2200  gpm  imposed  by  TS  4.9.8.1  and 
TS  4.9.8.2  is  sufficient  to  ensure  compU^e 
mixing  of  the  boron  within  tbe  RCS. 

The  LFSl  component  testing  is  only 
allowed  when  the  reactor  cavity  water  level 
is  maintained  greater  than  or  equal  to  20  feet 
above  the  reactor  pressure  vessel  flange.  Thb? 
level  ensures  an  adequate  heat  sink  to 
perform  the  LPSI  pump  suction  header  cfaeck 
valve  test. 

(4)  allow  for  running  1  train  of  shutdown 
coolinn  with  additional  requirtments  when 
the  water  level  is  less  than  20  feet  bat  ^rt-abr 
than  12  feet  above  the  reactor  pressure  vesstJ 
flange, 

(51  add  an  action  to  be  token  when 
operating  1  train  of  SDC  with  less  than  20 
feet  above  tlie  reactor  pressure  vessel  flange 
when  the  specified  requirements  are  not  met. 

In  the  event  of  a  loss  of  SDC,  the  time  to 
boil  is  reduced  frtnn  approximately  3.7  hours 
wh<?n  the  water  level  is  23  feet  above  the 
reactor  vessel  flange  to  approximately  2.3 
hours  at  12  feet,  assuming  the  reactor  has 
only  bt'en  shutdovtm  for  6  davs.  Howe\er,    ^ 
this  is  ample  time  to  close  containment  liens 
than  1  hour)  and  to  restore  SDC  or  ip.itiate 
altpniutive  cooling  (e.g..  add  wafer  to  the 
c^vit>-  (app.tiximately  1  hour)).  Twelve  fcrt 
of  water  above  the  reactor  vessel  flange 
corresponds  to  24  feet  8-7/8  inches  above  tho 
active  fuel. 

Requiring  the  reactor  to  be  shutdown  for  al 
least  b  da\-s  to  have  only  one  train  of  .SDC 
operable  whon  the  reactor  cavity  level  is 
between  20  feet  and  12  feet  above  the  restclro 
pressure  vessel  flange  ensures  that  the  *izne 
(o  boil  is  greater  than  twice  tbe  time  it  wmiM 
take  us  to  establish  containment  closure  and 
to  commence  reactor  cavity  fill  with  the 
required  standby  equipment. 

One  train  of  SDC  operating  with  a 
containment  spray  pump  allows  fouh''  h'gh 
capacity  LPSI  pump  to  be  the  main  standby 
pump  capable  of  fillLng  tbe  reector  cavity  to 
at  least  20  feet  abtjve  the  reactor  pressure 
vcs.s«l  flange  upon  loss  of  SDC  Tbe  high 
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pressure  safety  injection  pump  will  also  be 
maintained  ready  to  increase  the  water  level 
if  needed.  In  support  of  this  contingency  the 
RWST  will  be  required  to  contain  the  volume 
of  wrater  required  to  raise  the  level  to  20  feet 
above  the  reactor  vessel  flange....  The  reactor 
cavity  can  be  filled  at  a  rate  of  approximately 
4.0  inches  per  minute  with  the  LPS!  pump. 

If  operating  one  train  of  the  SDC  system 
with  less  than  20  fieet  of  water  above  the 
reactor  pressure  vessel  flange  and  any  of  the 
required  conditions  are  not  met,  requiring 
immediate  action  to  establish  greater  than  or 
equal  to  20  feet  of  water  above  the  reactor 
pressure  vessel  flange  ensures  no  time  is 
wasted  trying  to  restore  conditions  that 
should  be  used  to  increase  the  volume  of 
water  of  the  heat  sink.  By  taking  action  to 
restore  the  level  to  20  feet  above  the  reactor 
pressure  vessel  flange  the  plant  will  be 
placed  in  TS  3.9.8.1,  which  only  requires  one 
train  of  SDC  to  be  operable.  Additionally,  the 
core  will  not  heat  up  while  the  water  level 
in  the  reactor  cavity  is  being  raised  with  cool 
water  from  the  RWST.  This  will  provide 
additional  time  to  either  restore  the  one  train 
of  SDC  or  take  other  actions  to  provide  core 
cooling. 

A  Probabilistic  Risk  Assessment  (PRA), 
with  (a)  one  train  of  the  SDC  system  operable 
with  the  reactor  cavity  water  level  greater 
than  or  equal  to  12  feet  above  the  reactor 
pressure  vessel  flange,  and  (b)  one  train  of 
the  SDC  system  operable  with  the  reactor 
cavity  water  level  greater  than  or  equal  to  20 
feet  above  the  reactor  pressure  vessel  flange, 
showed  that  the  operations  in  accordance 
with  the  proposed  TS  would  not  significantly 
increase  the  probabilities  of  inventory  boiling 
and  core  damage. 

(6)  delete  the  obsolete  reference  to  the  ' 
implementation  ofDCP  2-6863  and  MMP  3- 
6863. 

This  is  an  editorial  change. 

(7)  delete  an  obsolete  footnote  allowing 
removal  of  both  trains  of-^SDC  with  the  water 
less  than  23  feet  above  the  reactor  vessel 
flange  from  the  Unit  3  TSs. 

This  is  an  editorial  change. 

Therefore,  proposed  changes  1  through  7 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

2.  Will  operation  of  the  facility  in    ' 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

(1)  reduce  the  water  level  where  two  trains 
of  SDC  are  required  from  23  feet  to  20  feet 
nbove  the  reactor  pressure  vessel  flange, 

12)  increase  the  time  a  required  train  of  the 
SDC  system  may  be  removed  from  senice 
from  up  to  1  hour  per  8-hour  period  to  up 
to  2  hours  per  8-hovr  period. 

(3)  allow  the  SDC  system  to  be  removed 
from  service  to  allow  testing  of  Low  Pressure 
Safety  Infection  system  components. 

(4)  allow  for  running  1  train  of  shutdown 
cooling  Hith  additional  requirements  when 
the  water  level  is  less  than  20  feet  but  greater 
than  12  feet  above  the  reactor  pressure  vessel 
flange. 

(5)  add  an  action  to  be  taken  when 
operating  1  train  of  SDC  with  less  than  20 
feet  above  the  reactor  pressure  vessel  flange 
when  the  specified  requirements  are  not  met. 
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The  Limiting  Conditions  for  Operation 
(I  CX))  in  Technical  Specifications  (TSs) 
3.  ).8.1  and  3.9.8.2  define  the  operability 
re  juirements  for  the  SDC  system  during 
re  ueling  operations  (Mode  6)  while  the 
w  iter  level  above  the  top  of  the  reactor  vessel 
fit  nge  is  at  least  23  feet  and  less  than  23  feet, 
re  ipectively.  The  objective  of  the  proposed 
TJ 1  changes  is  to  ensure  that  the  intent  of  the 
B(  ses  is  maintained,  [i.e.,  (1)  sufficient  ^ 

cc  oling  is  available  to  remove  decay  heat,  (2) 
w  Iter  in  the  reactor  vessel  is  maintained 
ht  low  140  degrees  Fahrenheit,  and  (3) 
SI  fficient  coolant  circulation  is  maintained 
in  the  reactor  core  to  minimize  boron 
St  atification  leading  to  a  boron  dilution 
in  :ident.l 

The  proposed  TS  changes  affect  the  current 
lii  lits  imjKised  while  ensuring  adherence  to 
th ;  basis  of  thp  TS.  No  plant  modifications 
ar !  being  made.  The  reactor  cavity  water 
le  rel  limitations  and  SDC  system  required 
Of  crating  times  are  being  changed  based  on 
pi  int  specific  calculations  and  the  objective 
of  the  TSs  are  being  maintained.  The  added 
re  juirements  and  action  statement  facilitate 
sa  e  operation. 

6)  delete  the  obsolete  reference  to  the 
in  plementation  of  DCP  2-6863  and  MMP3- 
6i  63.  and 

This  is  an  editorial  change. 

'71  delete  an  obsolete  footnote  allowing 
re  noval  of  both  trains  of  SDC  with  the  water 
le  s  than  23  feet  above  the  reactor  vessel 
fli  nge  from  the  Unit  3  TSs. 

This  is  an  editorial  change. 

Therefore,  the  operation  of  the  facility  in 
ac  :ordance  with  proposed  changes  1  through 
7  loes  not  create  the  possibility  of  a  new  or 
di  ferent  kind  of  accident  from  any  accident 
pi  !viously  evaluated. 

}.  Will  operation  of  the  facility  in 
ac  :ordance  with  this  proposed  change 
in  ^olve  a  significant  reduction  in  ajmargin  of 
sa  ety? 

Response :  No  ■"     ' 

Limiting  Conditions  for  Operation  (LCO)  in 
T!  s  3.9.8.1  and  3.9.8.2  define  the  operability 
re  luirements  for  the  SDC  system  during 
re  ueling  operations  (Mode  6)  while  the 
w  iter  level  above  the  top  of  the  reactor  vessel 
fii  nge  is  at  least  23  feet  and  less  thart  23  feet, 
re  ipectively.  The  objective  of  these  TSs  is  to 
er  sure  that  (1)  sufficient  cooling  is  available 
to  remove  decay  heat,  (2)  the  water  in  the 
re  ictor  vessel  is  maintained  below  140 
d<  jrees  Fahrenheit,  and  (3)  sufficient  coolant 
ci  culation  is  maintained  in  the  reactor  core 
to  minimize  boron  stratification  leading  to  a 
\k  ron  dilution  incident. 

I  /  reduce  the  water  level  where  two  trains 
of  SDC  are  required  from  23  feet  to  20  feet 
al  ove  the  reactor  pressure  vessel  flange. 

n  the  Bases  Section  3/4.9.8,  it  is  stated  that 
"\  /ith  the  reactor  vessel  head  removed  and 
23  feet  of  water  above  the  reactor  pressure 
ve  >sel  flange,  a  large  heat  sink  is  available  for 
cc  re  cooling,  thus  in  the  event  of  a  failure  of 
th  i  operating  shutdown  cooling  train, 
ac  equate  time  is  provided  to  initiate 
en  lergency  procedures  to  cool  the  core." 

in  the  Bases  for  the  New  Standard 
T(  chnical  Specifications,  "NUREG  1432. 
R(  vision  0.  dated  September  30, 1992. 
S«  ction  B  3.9.4  it  is  stated  that:  "The  23  ft 
le  el  was  selected  because  it  corresponds  to 


the  23  ft  requirement  established  for  fuel 
movement  in  LCO  3.9.6,  "Refijeling  Water 
Level." 

Edison  calculations  show  that  there  is  a 
minimal  difference  in  the  time  to  boil  due  to 
the  3-foot  change  in  required  water  level. 
Therefore,  the  margin  of  safety  has  not  been 
significantly  reduced. 

(2)  increase  the  time  a  required  train  of  the 
SDC  system  may  be  removed  from  service 
from  up  to  1  hour  per  8-hour  period  to  up 

to  2  hours  per  8-hour  period, 

(3)  allow  the  SDC  system  to  be  removed 
from  service  to  allow  testing  of  Low  Pressure 
Safety  Injection  system  components. 

The  proposed  TS  changes  the  time  the  SDC 
train  may  be  removed  from  operation  from 
up  to  1  hour  per  8-hour  period  to  up  to  2 
hours  per  8-hour  period,  and  allows  removal 
of  the  SDC  train  from  operation  for  testing  of 
the  LPS!  system  components  as  well  as  for 
core  alterations  in  the  vicinity  of  the  hot  legs. 
The  proposed  TS  change  also  imposes  certain 
restrictions  to  ensure  operating  the  SDC 
system  in  accordance  with  this  proposed  TS 
change  is  of  no  safety  significance.  These 
restrictions  are  discussed  separately  below. 

When  securing  the  only  operating  train  of 
the  SDC  system,  the  maximum  RCS 
temperature  is  maintained  less  than  or  equal 
to  140  degrees  Fahrenheit.  The  initial 
conditions  and  heatup  rate  are  selected  such 
that  RCS  temperature  remains  less  than  or 
equal  to  140  degrees  Fahrenheit  during  the 
test.  Therefore,  there  is  ample  margin  to 
boiling.  Typical  initial  temperatures  are  less 
than  100  degrees  Fahrenheit. 

The  water  being  injected  by  the  LPSI 
system  test  is  cool  water  from  the  RWST  and 
will  increase  the  available  inventory 
providing  the  heat  sink  by  several  inches. 
The  two  hours  is  sufficient  time  to  align  the 
system  to  test,  perform  the  test,  and  restore 
the  train  of  SDC  to  operation  prior  to 
exceeding  140  degrees  Fahrenheit. 

No  operations  are  permitted  that  would 
cause  a  reduction  of  the  RCS  boron 
concentration.  This  minimizes  the 
probability  of  an  inadvertent  boron  dilution 
event.  The  use  of  adequately  borated  water 
for  injection  into  the  RCS  during  the  test 
provides  assurance  that  the  test  itself  cannot 
lead  to  a  boron  dilution  event.  When  the  SDC 
system  is  operating,  the  minimum  SDC  flow 
rate  of  2200  gpm  is  sufficient  to  ensure 
complete  mixing  of  the  boron  within  the 
RCS. 

The  LPSI  component  testing  is  only 
allowed  when  the  reactor  cavity  water  level 
is  maintained  greater  than  or  equal  to  20  feet 
above  the  reactor  pressure  vessel  flange.  This 
level  ensures  an  adequate  heat  sink  to 
perform  the  LPSI  pu.mp  suction  header  check 
valve  test. 

The  added  requirements  and  the  nature  of 
the  test  provide  assurances  that  the  water 
temperature  will  be  maintained  less  than  140 
degrees  Fahrenheit  and  that  boron 
stratification  is  prevented. 

(4)  allow  for  running  1  train  of  shutdown 
cooling  with  additional  requirements  when 
the  water  level  is  less  than  20  feet  but  greater 
than  12  feet  above  the  reactor  pressure  vessel 
flange, 

(5)  add  an  action  to  be  taken  when 
operating  1  train  of  SDC  with  less  than  20 
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feet  above  the  reactor  pressure  vessel  flange 
when  the  specified  requirements  are  not  met. 

In  the  event  of  a  loss  of  SDC,  the  time  to 
lx)il  is  reduced  frtan  approximately  3.7  hours 
at  23  feet  to  approximately  2.3  hours  at  12 
feet,  when  the  reactor  has  only  been 
shutdown  for  6  days.  However,  this  is  ample 
time  to  close  containment  (less  than  1  hour), 
and  to  restore  SDC  or  initiate  altemati\'e 
cooling  (e.g.,  add  water  to  the  cavity 
(approximately  1  hour)). 

Requiring  the  reactor  to  be  shutdown  for  at 
least  8  days  to  have  only  one  train  of  SDC 
operable  when  the  reactor  cavity  level  is 
between  20  feet  and  12  feet  above  the  reactor 
pressure  \'essel  flange  ensures  that  the  time 
to  boil  is  greater  than  twice  the  time  it  would 
take  us  to  establish  containment  closure  and 
to  commence  reactor  cavity  fill  with  the 
required  standby  equipment 

One  train  of  SDC  operating  «vith  a 
containment  spray  pump  allows  for  the  high 
capacity  LPSI  pump  tp  be  the  main  standby 
pump  capable  of  filling  the  reactor  cavity  to 
at  least  20  feet  above  the  reactor  pressure 
vessel  flsTce  upon  loss  of  SDC.  The  high 
pressure  safety  injection  pump  will  also  be 
maintained  ready  to  increase  the  water  level 
if  needed.  In  support  of  this  contingency  the 
RWST  will  be  required  to  contain  the  volume 
of  water  required  to  raise  the  level  to  20  feet 
above  the  reactor  vessel  flange.  The  reactor 
cavity  can  be  filled  at  a  rate  of  approximately 
4.0  inches  per  minute  with  the  LPSI  pump. 

If  operating  one  train  of  the  SDC  s\  stem 
with  less  than  20  feet  of  water  above  the 
reactor  pressure  vessel  flange  and  any  of  the 
required  conditions  are  not  met,  requiring 
immediate  action  to  establish  greater  than  or 
equal  to  20  feet  of  water  above  the  reactor 
pressure  vessel  flange  ensures  no  time  is 
wasted  trying  to  restore  conditions  that 
should  be  used  to  increase  the  volume  of 
water  of  the  heat  sink.  By  taking  action  to 
restore  the  level  to  20  feet  above  the  reactor 
pressure  vessel  flange  the  plant  will  be 
placed  in  TS  3.9.8.1,  which  only  requires  one 
train  of  SDC  to  be  operable.  Additionally,  the 
core  will  not  heat  up  while  the  reactor  cavity 
water  level  is  being  raised  with  cool  water 
from  the  RWST.  This  will  provide  additional 
time  to  either  restore  the  one  train  of  SDC  or 
take  other  actions  to  provide  core  cooling. 

A  PRA  showed  that  the  operations  in 
accordance  with  the  propo^  TS  did  not 
significantly  increase  the  probabilities  of 
Inventory  boiling  and  core  damage. 

(6)  delete  the  obsolete  reference  to  the 
implementation  of  DCP  2-6863  and  MMP3- 
6863, 

This  is  an  editonal  change. 

(7)  delete  an  obsolete  footnote  allowing 
remoml  of  both  trains  of  SDC  with  the  water 
less  than  23  feet  above  the  reactor  vessel 
flang/e  from  the  Unit  3  TSs. 

This  is  an  editorial  change. 

Therefore,  operation  of  the  facility  in 
accordance  with  proposed  changes  1  througli 
7  do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 


involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557,  Irvine, 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletto,  Esquire,  Southern  California 
Edison  Company,  P.  O.  Box  800, 
Rosemead,  California  91770 

NRC  Project  Director:  Theodore  R. 
Quay 

Tennessee  Valley  Anihority,  Docket 
Nos.  50-327  and  50-328,  Sefjuoyoh 
Nuclear  Plant,  Units  1  and  2,  HamiHoo 
County,  Tennessee 

Date  of  amendment  request: 
September  9, 1994  (TS  94-04) 

Description  of  amendment  request: 
The  proposed  change  would  revise 
specifications  associated  with  the  cold 
leg  accumulators  (CLAs).  Spocifically. 
the  proposed  amendment  woujd:  (1) 
remove  a  footnote  from  Specification 
3.5.1.1.C  that  applied  to  Unit  2  Cycle  6 
operation  only;  (2)  add  a  requirement  to 
Specification  3.5.1.1  that  power  be 
removed  from  the  CLA  isolation  \  alve 
when  the  reactor  coolant  system 
pressure  is  above  2000  psig:  (3)  modify 
Specification  3.5.1.1  Action  Statement 
a.  to  indicate  that  with  a  CLA  inoperable 
for  reasons  other  than  the  boron 
concentration  not  being  within  limits, 
the  CLA  must  be  returned  to  opereble 
status  writhin  1  hour  or  the  plant  placed 
in  the  hot  standby  condition,  and  the 
pressurizer  pressure  reduced  to  1000 
psig  or  less  within  the  next  6  hours;  (4) 
modify  Specification  3.5.1.1  Action 
Statement  b.  to  indicate  that  with  a  ClJi 
inoperable  because  the  boron 
concentration  is  not  within  limits,  the 
boron  concentration  must  be  restored  to 
within  limits  v»dthin  72  hours  or  the 
plant  placed  in  the  hot  standby 
condition  within  the  next  6  hours  and 
the  pressurizer  pressure  reduced  to  1000 
psig  or  less  within  tiie  next  6  hours;  (5) 
remove  the  wording  from  Specification 
4.5.1.1.1.8.1  for  using  the  absence  of 
alarms  or  level  measurement  as  the 
technique  used  to  verify  CLA  volume 
and  pressure;  (6)  add  the  requirement  to 
Specification  4.5.1.1. l.a.2  to  verify  that 
the  CLA  isolation  valve  is  "fully  open'^ 
rather  than  "open;"  (7)  modify 
Specification  4.5.1.1.l.b  to  show  that 
verification  of  boron  concentration  is 
not  required  for  additions  from  the 
refueling  water  storage  tank,  and  add  a 
footnote  to  indicate  Aat  the  verification 
is  required  only  if  the  affected 
accumulator  experienced  a  volume 
increase;  (8)  modify  Specification 
4.5.1.1.1.C  to  show  that  the  test  is 
satisfied  by  verifying  that  power  is 
removed  from  the  isolation  valve,  not 


that  the  valve  operator  is  disconnected 
by  removal  of  the  breafc»  from  the 
circuit;  (9)  delete  Speci&catiao 
4.5.1. l.l.d  to  verify  that  each  CLA 
isolation  valve  opens  automatically 
when  reactor  coolant  pressure  exceeds 
the  P-11  setpoint,  and  upon  receipt  of  a 
safety  injection  signal;  (10)  delete 
Specification  4.5.1.1.2  to  verify  the 
accumulator  water  level  and  pressure 
channels  operable  by  periorming 
Channel  Functional  and  Calibration 
tests,  and  delete  the  related  footnote; 
(11)  change  "tanks"  to  "each  cold  leg 
injection  accumulator;'*  and  (12)  revist; 
the  associated  Bases  where  necessary'  to 
reflect  these  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:^ 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TV'A  has  evaluated  tho  proposed  (nhnicni 
specification  (TS)  change  and  has  determinwl 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
establishtHi  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQ.N)  in  arxordawa? 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  arcidcrrt 
previously  evaluated. 

The  proposed  changes  to  TS  3.5.1.1 
implement  revised  action  times  for  cold  lej^ 
injection  accumulator  (CI^)  inopenibitity. 
Several  other  clarifications  and 
enhancements  have  been  incorporated  to 
provide  consistency  wi»h  the  latest  version  of 
standard  TSs  INUREG-143J).  The  new  »»rtinn 
times  provide  a  prompt  one-hour  action  to 
initiate  unit  shutdown  for  conditions  that 
could  prevent  the  injection  of  a  CLA  into  the 
core.  For  buron  concentration  outside  limits. 
a  72  hour  action  to  restore  CLA  conrentrHtion 
is  allowed  because  the  CLA  can  still  p*»r{crm 
the  core  injection  safiety  function.  The 
removal  of  surveillance  requiranents  (.SR.i) 
for  verif>ing  automatic  opening  features  for 
the  CLA  isolation  valves  does  not  impact  th« 
required  TS  alignment  that  is  as.sum«)  in  th« 
saf'^ty  analysis.  The  instnunentaiion 
calibration  and  functional  test  SRs  have  also 
been  removed  based  on  the  instnunentatioa 
only  providing  CLA  level  and  pr«ssur« 
indications  for  TS  compliance  and  not 
performing  an  accident  mitigation  function. 
The  above  changes  do  not  alter  the  required 
limits  for  CLA  operability  or  system 
configurations.  These  changes  are  consistent 
with  NUREG-1431  and  pravide  acceptable 
flexability(sic|  for  CLA  operability 
verification  and  surveillance  testing  and 
reasonable  actions  for  CLA  inoperabilitv. 
Since  no  changes  have  been  proposed  ttat 
would  change  the  conditions  assum<?d  for  tlw 
CLAs  in  the  accident  analysis,  the 
consequences  of  an  accident  will  not  b« 
increased.  The  CLAs  perform  accident 
mitigation  functions  and  are  not  considerod 
to  be  the  source  of  an  accident  Therefore, 
since  the  plant  configurations  and  functions 
are  unchanged  by  tho  proposed  changes,  tho 
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probability  of  an  accident  will  not  be 
increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  clarify  existing  CLA 
operability  requirements,  modify  action 
times  for  CLA  inoperability,  enhance  and 
simplify  SRs,  and  remove  surveillances  that 
are  not  required  to  verify  the  CLA's  ability  to 
perform  safefy  functions.  None  of  these 
changes  affect  the  operation  of  the  plant  or 
the  CLA  configuration  and  accident 
mitigation  capabilities.  Therefore,  since  the 
CLAs  will  continue  to  support  the  plant  as 
before,  these  proposed  changes  will  not 
create  a  new  or  different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safefy. 

The  CLA  requirements  for  volume, 
pjggsure,  boron,  and  isolation  valve  position 
are  not  changed  by  the  proposed  request.  The 
CLAs  will  continue  to  provide  the  same 
safety  function  capabilities  as  assumed  in  the 
safety  analysis.  Therefore,  no  reduction  in 
the  margin  of  safety  will  result  from  these 
chanes  because  CLA  functions  are 
unchanged. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  llH, 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 
September  9, 1994  (TS  94-08) 

Description  of  amendment  request: 
The  proposed  change  would  add  "main 
steam  vaults"  to  the  footnote  of 
Surveillance  Requirement  4.6.1.1.  This 
would  allow  inspection  of  theValves, 
blind  flanges,  and  deactivated  automatic 
valves  located  in  the  vaults  that  are 
required  to  be  in  the  closed  position 
during  accident  conditions  and  that  are 
locked,  sealed,  or  otherwise  secured  in 
the  closed  position,  on  a  cold  shutdown 
frequency  rather  than  every  31  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


rVA  has  evaluated  the  proposed  technical 
S|  scification  (TS)  change  and  has  determine 
th  It  it  does  not  represent  a  significant 
ha  zards  consideration  based  on  criteria 
es  ablished  in  10  CFR  50.93(c).  Operation  of 
S(  quoyah  Nuclear  Plant  (SQN)  in  accordance 
w  th  the  proposed  amendment  will  not:    • 

1  Involve  a  significant  increase  in  the 
pr  Dbabilify  or  consequences  of  an  accident 
pi  ;viously  evaluated. 

The  proposed  change  will  exempt 
cc  ntainment  isolation  valves  in  the  east  and 
wi  ist  main  steam  valve  vaults  from 
ex  imination  every  thirty  one  days  if  those 
va  ves  are  locked,  sealed  or  otherwise 
SB  ;ured.  The  valves  and  flanges  that  are 
lo  lated  inside  the  main  steam  valve  vaults 
ar  d  are  required  to  be  closed  during  accident 
CO  p.ditions,  will  be  verified  in  their  required 
pc  sition  during  cold  shutdown  and  will  be 
se  ;ured  in  this  position.  The  environmental 
CO  editions  in  these  areas  ensure  they  will  be 
lo  V  traffic  areas  where  the  probability  of 
m  saiignment  or  manipulation  is  remote. 
Lc  ss  of  containment  integrity  is  not 
ca  isidered  to  be  an  initiator  of  any  accident. 
Tl  is  change  does  not  affect  any  accident 
ar  alysis  assumptions  or  results  for  SQN. 
Tl  erefore,  there  is  no  increase  in  the 
pi  jbability  or  consequences  of  an  accident 
pi  jviously  evaluated,  as  a  result  of  this 
ch  ange. 

I.  Create  the  possibility  of  a  new  or 
di  ferent  kind  of  accident  from  any, 
pi  ;viously  analyzed. 

This  revision  will  not  change  any  plant 
ec  jipment,  system  configurations,  or 
ac  :ident  assumptions.  The  appropriate 
CO  tnponents  in  the  valve  vaults  will  continue 
to  be  verified  in  the  closed  position  and 
lo  :ked,  sealed,  or  otherwise  secured.  The 
pi  ysical  congestion  and  high  temperatures  in 
th  5  area  will  be  effective  in  maintaining  this 
as  a  low  traffic  area  that  will  contribute  to  the 
lo  V  probability  of  misalignment  or 
m  mipulation  of  these  components  between 
in  ipections.  Therefore,  this  change  will  not 
af  ect  the  safefy  function  of  these 
CO  mponents  and  will  not  create  the 
p(  ssibility  of  a  new  or  different  kind  of 
ac  :ident. 

3.  Involve  a  significant  reduction  in  a 
m  irgin  of  safefy. 

The  proposed  change  is  consistent  with 
ci  rrent  SQN  accident  analysis  assumptions 
si  ice  only  the  time  interval  between 
p«  rformances  of  the  surveillance  is  being 
es  tended.  This  change  will  not  impact  any 
m  irgin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
ai  alysis  and,  based  on  this  review,  it 
a{  pears  that  the  three  standards  of  10 
C  ■  R  50.92(c)  are  satisfied.  Therefore,  the 
N  IC  staff  proposes  to  determine  that  the 
ai  lendment  request  involves  no 
si  jnificant  hazards  consideration. 

Local  Public  Document  Room 
lc  :afJon;  Chattanooga-Hamilton  Coimty 
Li  brary.  1101  Broad  Street.  Chattanooga. 
Tl  tnnessee  37402 

Attorney  for  licensee:  General 
C  mnsel,  Tennessee  Valley  Authority, 
41  0  West  Summit  Hill  Drive,  ET  llH. 
k  loxville,  Tennessee  37902 


NRC  Project  Director:  Frederick  J. 
Hebdon 

Viisinia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  July  14, 
1994 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  would  remove  the 
remaining  references  to  cycle-specific 
parameters  in  Technical  Specification 
3.12.A.2  and  associated  Technical 
Specification  Figures  3.12-lA  and  IB. 
These  figures  and  the  control  bank 
insertion  limits  are  presently  specified - 
in  the  Core  Operating  Limits  Report 
(COLR).  The  NRC-approved 
methodologies  presently  listed  in  the 
Technical  Specifications  are  used  to 
calculate  and  evaluate  the  parameter 
limits  presented  in  the  COLR  for  each 
reload  core. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  Surry  Power 
Station  in  accordance  with  the  Technical 
Specification  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated.  The  removal  of  the 
remaining  reference  to  cycle-specific  core 
operating  limits  and  Technical  Specification 
Figures  3.1 2-1 A  and  IB,  from  the  Surry 
Technical  Specifications  has  no  influence  or 
impact  on  the  probabilify  or  consequences  of 
any  accident  previously  evaluated.  The 
proposed  amendment  is  administrative  in 
nature  in  that  it  corrects  omissions  from  a 
previously  approved  amendment.  This 
change  has  no  impact  on  actions  to  be  taken 
when  or  if  limits  are  exceeded  as  is  required 
by  the  current  Technical  Specifications.  Each 
accident  analysis  addressed  in  the  Surry 
UFSAR  [Updated  Final  Safefy  Analysis 
Report)  will  be  examined  with  respect  to 
changes  in  cycle-dependent  parameters, 
which  are  determined  by  application  of  NRC- 
approved  reload  design  methodologies.  The 
impact  of  these  parameter  changes  on 
transient  results  is  then  evaluated  to  ensure 
that  the  results  remain  bounded  by  respective 
transient  analysis  acceptance  criteria.  This 
examination,  which  is  performed  per  the 
requirements  of  10  CFR  50.59,  ensures  that 
future  reloads  will  not  involve  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibilify  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  removal  of  the 
remaining  reference  to  cycle-specific  core 
operating  limits  and  Technical  Specification 
Figures  3.12-1  A  and  IB  has  no  influence  or 
impact,  nor  does  it  contribute  in  any  way  to 
the  probability  or  consequences  of  any 
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accident  previously  evaluated.  No  safety- 
related  equipment,  safety  function,  or  plant 
operating  characteristic  will  be  altered  as  a 
result  of  the  proposed  changes.  This  cycle- 
specific  variable  (control  bank  insertion 
limits)  is  calculated  using  NRC  approved 
methods,  and  the  results  are  submitted  to  the 
NRC  for  information  in  accordance  with 
Technical  Specification  6.2.  The  Technical 
Specifications  will  continue  to  require 
operation  within  the  required  core  operating 
limits,  and  appropriate  actions  will  be  taken 
when  or  if  any  of  these  limits  are  exceeded. 
Therefore,  the  proposed  amendment  does  not 
in  any  way  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safefy.  The  margin  of  safety  is  not 
affected  by  this  administrative  change  which 
removes  the  remaining  reference  to  cycle- 
specific  core  operating  limits  and  Technical 
Specification  Figures  3. 12-1 A  and  IB  from 
the  Technical  Specifications.  The  margin  of 
safety  presently  provided  by  current 
Technical  Specifications  remains  unchanged. 
Appropriate  measures  exist  to  control  the 
values  of  these  cycle-specific  limits.  The 
proposed  amendment  continues  to  require 
operation  within  the  core  limits  which  were 
developed  bom  the  NRC-approved  reload 
design  methodologies.  Further,  the  actions  to 
be  taken  when  or  if  limits  are  violated  remain 
unchanged.  Development  of  limits  for  future 
reloads  will  continue  to  conform  to  those 
methods  described  in  NRC-approved 
documentation.  In  addition,  each  reload 
requires  a  10  CFR  50.59  safety  review  to 
assure  that  operation  of  the  unit  within  the 
cycle-specific  limits  will  not  involve  a 
reduction  in  any  margin  of  safety.  Therefore, 
the  proposed  changes  are  administrative  in 
nature  and  do  not  impact  the  operation  of 
Surry  in  a  manner  that  involves  a  reduction 
in  a  margin  of  safefy. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  ot 
William  and  Mary,  Williamsbui^, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Victor  M. 
McCree  (Acting) 

Vii;ginia  Electric  and  Power  Company, 
Docket  Nos.  50-280,  50-281,  50-338,50- 
339,  Surry  Power  SUtion,  Units  No.  1 
and  No.  2  Surry  County  ,Vit:ginia  and 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  LouisaCounty,  Virginia 

Date  of  amendment  request: 
September  6, 1994 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
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Technical  Specifications  (TS)  for  Surry 
1&2  and  North  Anna  1&2.  Specifically, 
the  proposed  changes  would  revise  the: 
(1)  Management  Safety  Review 
Committee  (MSRC)  review 
responsibilities  regarding  safety 
evaluations  and  Station  Nuclear  Safety 
and  Operating  Committee  (SNSOC) 
meeting  minutes  and  reports,  and  (2) 
SNSOC  review  responsibilities  for 
procedure  changes.  However,  the 
changes  now  also  state  that  the  MSRC 
will  review  safety  evaluations,  and  the 
SNSOC  will  review  procedure  changes, 
as  programmatically  discussed  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  *^ 

The  licensee's  proposed  changes 
revise  and  supersede  the  licensee's 
original  proposed  changes  dated 
December  27, 1993  and  noticed  in  the 
Federal  Register  on  February  16, 1994, 
(59  FR  7700)  for  NA-1&2,  and  March  16, 
1994  (59  FR  12371)  for  Surry  1  &  2. 

The  North  Anna  and  Surry  Power 
Station  Technical  Specifications 
presently  address  the  organization  and 
responsibilities  of  both  the  onsite  and 
offsite  review  groups,  the  SNSOC  and 
the  MSRC,  respectively.  The 
responsibihties  of  the  SNSOC  include 
the  review  of  new  procedures  and 
changes  to  procedures  that  affect 
nuclear  safety.  The  MSRC  review 
responsibilities  include  the  review  of 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports.  It  is  proposed  that 
the  extent  of  these  review  activities  be 
revised  in  the  Technical  Specifications 
to  ensure  the  two  review  groups  are 
focusing  on  nuclear  safety  issues  and 
not  spending  an  unnecessary  amount  of 
time  on  administrative  activities  of 
minimal  safety  significance. 

fiasjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[Specifically,  operation  in  accordance  with 
the  proposed  Technical  Specifications 
changes]  will  not: 

1.  Involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated.  As  administrative 
changes,  the  proposed  Technical 
Specifications  changes  have  no  direct  or 
indirect  effect  on  accident  precursors.  No 
plant  modifications  are  t)eing  implemented 
and  operation  of  the  plant  is  unchanged. 
SNSOC  review  of  new  procedures  and 
procedure  changes  that  require  a  safety 
evaluation  ensures  that  activities  that  could 
affect  nuclear  safety  are  being  properly 
reviewed.  The  MSRC's  overview  of 
representative  samples  of  safety  evaluations 
and  SNSOC  meeting  minutes  and  reports 
based  on  performance  ensures  these 
programs  are  being  properiy  implemented 


and  nuclear  safefy  is  not  being  compromised: 
or 

2  Create  the  possibilify  of  a  new  or 
different  kind  of  accident  from  any  accidont 
previously  evaluated  since  physical 
modifications  are  not  involved  and  systems 
and  components  will  be  operated  as  before 
the  change.  The  proposed  changes  are  wholly 
administrative  in  nature  and  have  no  impact 
on  plant  operations  or  accident 
considerations.  These  changes  modify  the 
scope  of  SNSOC  review  of  procedure  changes 
and  MSRC's  review  functions  concerning, 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports.  Procedure  changes  will 
continue  to  receive  management  review  in 
accordance  with  administrative  procedures, 
however,  only  changes  that  require  af  safetv 
evaluation  will  require  SNSOC  approval. 
MSRC  review  of  representatives  samples  of 
safety  evaluations  and  SNSOC  meeting 
minutes  and  reports  based  on  performance 
will  continue  to  provide  adequate  assurance 
that  nuclear  safefy  is  being  properly 
considered;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safefy  as  defined  in  the  basis  of  any 
Technical  Specification  since  the 
responsibilities  of  the  SNSOC  and  MSRC  are 
not  addressed  by  the  existing  Technical 
Specification  Bases,  nor  are  review 
requirements  for  procedures.  The  proposed 
changes  are  administrative  in  nature  and 
have  no  impact  on,  nor  were  they  considered 
in.  existing  UFSAR  accident  analyses.  Safety 
significant  procedure  changes,  Le.,  changes 
that  require  a  safefy  evaluation  to  be 
prepared,  will  continue  to  be  reviewed  by 
SNSOC,  as  will  new  procedures.  Procedure 
changes  still  require  cognizant  management 
approval  and  preparation  of  an  activity 
screening  to  determine  whether  or  not  the 
change  impacts  nuclear  safefy.  This  ensures 
activities  important  to  nuclear  safefy  are 
being  appropriately  reviewed.  The 
effectiveness  of  the  safefy  evaluation 
program,  and  the  thoroughness  of  SNSOC 
meetings  and  reports  will  be  assured  through 
the  MSRC's  plant  overview  function  which  is 
based  on  observed  performance. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  t>ased  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom  locations: 
Swem  Library,  College  of  William  and  Mar  . 
Williamsburg,  Virginia  23185.  and  The 
Alderman  Library,  Special  Collections 
Department.  Universify  of  Vii;ginia. 
Charlottesville.  Virginia  22903-2498. 

i4tto/7jey/or//censee:  Michael  W. 
Maupin,  Esq..  Himton  and  Williams. 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Victor  McCree. 
Acting 
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Wiscooaia  PnUk  Service  CorporatioD, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Piael,  Kewaeaee  County, 
Wt 


Date  of  amendment  request:  August 
24.1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specification  (TS)  3.1.b.l  and 
Figure  TS  3.1-4  regarding  Low 
Temperature  Overpressure  (LTOP) 
protection  for  the  reactor  coolant 
pressure  boundary.  Currently,  the  TS 
specify  the  LTOP  requirements  through 
the  end  of  operating  cycle  20  or  17.14 
effective  full  power  years.  The  proposed 
change  extends  the  LTOP  requirements 
through  the  end  of  operating  cycle  21  or 
18.40  effective  fiill  power  years.  The 
Basis  Section  wrould  also  be  modified,  to 
reflect  these  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  signincant  hazards  exist. 
The  proposed  change  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  use  of  RG  1.99,  Revision  2,  Regulatory' 
Position  C2  does  not  modify  the  reactor 
coolant  system  pressure  boundary,  nor  make 
any  physical  changes  to  the  facility  design, 
material,  construction  standards,  or 
setpoints.  The  probability  of  a  LTOP  event 
occurring  is  independent  of  the  pressure 
temperature  limits  for  the  RCS  pressure 
boundary.  Therefiore,  the  probability  of  a 
LTOP  event  occuniag  remains  unchanged. 

The  use  of  pndictBd  fluence  values 
through  the  «k1  of  operating  cycle  21  is 
appropriately  coasiderad  within  the 
calculations  in  accordance  with  standard 
industry  methodology  previously  docketed 
under  WCAP 13227,  Revised  flux  values 
were  used  forCydet  16,17, 18  and  19  based 
on  actual  core  retoad  designs.  Previous  cycles 
flux  values  are  the  same  as  reported  in  WCAP 
12333. 

The  calculation  of  pressure  temperature 
limits  in  accordance  with  approved 
regulatory  methods  provides  assurance  that 
reactor  pressxire  vessel  fracture  toughness 
requirements  are  met  and  the  integrity  of  the 
RCS  pressure  boundary  is  maintained. 
Similar  methodology  was  used  in 
calculations  to  support  approved  amendment 
108  to  the  Kewaunee  Technical 
Specifications  dated  April  7, 1994. 

The  use  of  Regulatory  Position  C.2  and 
fluence  values  thrwigh  EOC  21  meet 
previously  established  criteria  for  protection 
of  the  health  and  safety  of  the  public.  The 
consequences  of  a  LTOP  transient  therefore, 
remain  unchanged. 


I)  create  the  possibility  of  a  new  or 
diffnsnt  type  eif  accident  from  an  accident 
previously  evaluated. 

rhe  use  of  Regulatory  Position  C.2  and 
fli  ence  through  EOC  21  does  not  modify  the 
re  ictor  coolant  system  pressure  boundary, 
nc  r  make  any  physical  changes  to  the  LTOP 
se  point  or  system  design. 

rherefbre,  no  new  failure  mechanisms  are 
cr  ated  that  could  create  the  possibility  of  an 
ac  :ident  of  a  new  or  different  type. 

))  involve  a  significant  reduction  in  the 
m  rginofsaiety. 

rhe  Appendix  G  pressure  temperature 
lii  litations  are  calculated  in  accordance  with 
r^  lulatory  requirements  and  calculational 
lit  litations  specified  in  RC  1-99,  Revision  2. 
R(  1 1.99.  Revision  2,  is  an  acceptable  method 
fo  implementing  the  requirements  of  10  CFR 
5C  Appendices  G  and  H.  Similar 
m  ithodology  was  used  in  calculations  to 
su  3port  approved  amendment  108  dated 
A  iril  7, 1994.  The  reactor  coolant  pump 
St  rting  restrictions  of  TS  3.1.a.l.c  remain  in 
pi  ice. 

The  revised  calculations  meet  the  NRC 
ac  ;eptance  criteria  for  the  LTOP  setpoint  and 
sy  item  design  as  described  in  NRC  Safety 
E)  aluation  Report  (SER)  dated  September  6, 
IS  85  which  concluded  that  "the  spectrum  of 
p(  stuiated  pressure  transients  would  be 
m  tigated—such  that  the  temperature 
pi  ;ssure  limits  of  Appendix  G  to  10  CFR  50 
ar  (maintained." 

rhe  use  of  Regulatory  Position  C2,  meets 
pi  ;viously  established  criteria  for  the 
pi  sssure  temperature  limits  for  the  LTOP 
S)  item  and  setpoint.  Thus,  the  margin  of 
sa  ety  as  described  in  the  NRC  SER  is  not 
re  luced. 

The  NRC  staff  has  reviewed  the 
li  :ensee's  analysis  and,  based  on  this 
re  vievf,  it  appears  that  the  three 
St  indards  of  10  CFR  50.92(c)  are 
ss  tisfied.  Therefore,  the  NRC  staff 
pi  oposes  to  determine  that  the 
ai  lendment  request  involves  no 
si  jnificant  hazards  consideration. 

Local  Public  Document  Room 
U  cation:  University  of  Wis«pnsin 
iJbrary  Learning  Center,  2420  Nicolet 
D  ive.  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
)a  :;kson.  Esq..  Foley  and  Lardner,  P.  O. 
B  )x  1497,  Madison,  Wisconsin  53701- 
1'  97. 

NRC  Project  Director:  John  N.  Hannon 

V  isconsin  Public  Service  Corporation, 
E  >cket  No.  50-30S,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  Oninty, 

Wisconsin 

Date  of  amendment  request: 
S  (ptemhier  7. 1994 

Description  of  amendment  request: 
T  le  proposed  amendment  would  revise 
K  jwaunee  Nuclear  Power  Plant  (KNPP) 
T  jchnical  Specifications  (TS)  by  adding 
t\  ro  new  sections.  TS  Section  3.0  and 
T  >  Section  4.0,  with  associated  bases. 
T  >  Section  3U)  would  establish  the 
gi  neral  requirements  applicable  to  each 
0  the  Limiting  Conditions  for  Operation 


(LCDs)  within  Section  3  of  the  KNPP 
TS.  TS  Section  4.0  would  establish  the 
general  requirements  applicable  to 
Surveillance  Requirements.  The  new 
requirements  of  TS  4.0.b  would  also 
affect  TS  Sections  4.5. 4.6,  4.7,  and 
Tables  TS  4.1-2  and  4.1-3.  The  proposed 
TS  amendment  incorporates  guidance 
statements  similar  to  Section  3.0/4.0  of 
NUREG-0452,  "Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provision  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

1]  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Ukelihood  that  an  accident  will  occur 
is  neither  increased  or  decreased  by  these  TS 
changes.  These  TS  changes  will  not  impact 
the  function  or  method  of  operation  of  plant 
equipment.  Thus,  there  is  not  a  significant 
increase  in  the  probability  of  a  previously 
analyzed  accident  due  to  these  changes.  No 
systems,  equipment,  or  components  are 
affected  by  the  proposed  changes.  Thus,  the 
consequences  of  the  malfunction  of 
equipment  important  to  safety  previously 
evaluated  in  the  Updated  Safety  Analysis 
Report  (USAR)  are  not  increased  by  these 
changes. 
■  The  proposed  changes  have  no  impact  on 
accident  initiators  or  plant  equipment,  and 
thus,  do  not  affect  the  probabilities  or 
consequences  of  an  accident 

These  changes  are  consistent  with  the 
requirements  established  in  the 
Westinghouse  STS.  Therefore,  the  proposed 
changes  will  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  TS  changes  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  do  not 
involve  changes  to  the  physical  plant  or 
operations.  Since  these  changes  do  not 
contribute  to  accident  initiation,  they  do  not 
produce  a  new  accident  scenario  or  produce 
a  new  type  of  equipment  malfunction.  Also, 
these  changes  do  not  alter  any  existing 
accident  scenarios:  they  do  not  affect 
equipment  or  its  operation,  and  thus,  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety. 

Operation  of  the  facility  in  accordance 
with  the  proposed  TS  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  do  not  affect  plant 
equipment  or  operation.  Safety  limits  and 
limiting  safety  system  settings  are  not 
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affected  by  these  proposed  changes.  These 
changes  are  consistent  with  the 
Westinghouse  STS. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  reque.st  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq..  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

NRC  Project  Director:  John  N.  Hannon 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice   ' 
in  the  Federal  Register  on  the  dav  and 
.  page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County.North 
Carolina 

Dote  of  amendments  request: 
September  9, 1994  Brief  description  of 
amendments  request:  The  amendments 
change  the  Technical  Specifications  to 
revise  the  frequency  for  verifying  the 
position  of  the  drywell-suppression 
chamber  vacuum  breakers  when  the 
position  indication  is  not  operable  from 
8t  least  once  every  72  hours  to  at  least 
once  every  14  days. Date  of  publication 
of  individual  notice  in  Federal  Register: 
Septernber  16,  1994  (59  FR  47648) 

Expiration  date  of  individual  notice: 
October  3. 1994 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403- 
3297. 
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Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entei^  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
September  8, 1994 

Brief  description  of  amendment:  The 
proposed  amendment  would  modify 
Technical  Specification  3.10.2,  to 
permit  the  bypassing  of  the  rod 
withdrawal  limiter  notch  constraints 
while  performing  fuel  power 
suppression  testing.  This  modification 
to  the  technical  specification  will  allow 
River  Bend  Station  to  search  for  and 
identify  the  location  of  leaking  fuel 
bundles,  during  power  operating 
conditions,  so  that  appropriate  actions 
can  be  taken  to  prevent  further 
degradation. 

Date  of  publication  of  individual 
notice  in  Federal  Register  September 
16, 1994 (59  FR  47652) 

Expiration  date  of  individual  notice: 
October  17, 1994 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge.  Louisiana  70803 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Ckraperative,  and 
Entergy  Operations.  Inc.,  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
September  12, 1994 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
formula  for  calculating  the  average 
power  range  monitor  (APRM)  flow 
biased  simulated  thermal  power-high 
reactor  trip  and  flow  biased  neutron 
flux-upscale  control  rod  block  trip 
setpoints  T-factor  specified  in  Technical 
Specification  (TS)  3/4.2.2.  The  proposed 
changes  are  necessary  to  support 
implementation  of  recommendations 
contained  in  NRC  Generic  Letter  94-02. 
"Long-Term  Solutions  and  Upgrade  of 
Interim  Operating  Recommendations  for 
Thermal-Hydraulic  Instabilities  in 
Boiling  Water  Reactors." 

Date  of  publication  of  individual 
notice  in  Federal  Register  September 
21. 1994  (59  FR  48456)     . 

Expiration  date  of  individual  notice: 
October  21, 1994 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge.  Louisiana  70803 


Northeast  Nuclear  Eneiig>  Company,  el 
al..  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3.  New 
London  County,  Connecticut 

Date  of  amendment  request: 
September  9, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  modify 
surveillance  requirements  by  increasing 
the  acceptance  criterion  for  the  closure 
of  the  main  steam  isolation  valves  from 
5  seconds  to  10  seconds. 

Date  of  publication  of  individual 
notice  in  Federal  Register  September 
19.  1994  (59  FR  47960). 

Expiration  date  of  individual  notice: 
October  19. 1994 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich.  CT 
06360. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
September  8. 1994  (TS  94-14) 

Brief  description  of  amendments:  The 
amendment  would  separate  the  portion 
of  the  steam  generator  tubing  from  the 
end  of  the  tube  up  to  the  start  of  the 
tube-to-tubesheet  weld  from  the 
remainder  of  the  tube  for  the  purposes 
of  sample  selection  and  repair  when 
defects  are  found  in  this  section  of  a 
steam  generator  tube. 

Dorp  of  publication  of  individual 
notice  in  the  Federal 
RegisterSeptember  19, 1994  (59  FR 
47962) 

Expiration  date  of  individual  notice: 
October  19.  1994 

Local  Public  Document  Room 
location:  Chatfanooga-Hamihon  County 
Library.  1101  Broad  Street,  Chattanooga. 
Tennesee  37402. 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  foUowir.g 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  At.t 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 
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Notice  of  Consideration  of  Issuance  of 
.Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as" 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  en\ironmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  apphcations  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety- 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington,  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  fecilities  involved 

Arizona  Public  Service  Company,  et  al.. 
Docket  Noc  STN  S0-52S,  STN  50-529 
and  STN  50-530,  Palo  Vertle  Nuclear 
Generadng^Statioir,  Unit  Nos.  1.  2  and 
3.  Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
August  5. 1993 

Brief  description  of  amendments:  The 
amendments  change  the  phrase 
"Pressurizer  Pressure  -  Wide  Range  "  to 
"Reactor  Coolant  System  Pressure  - 
Wide  Range"  in  item  4  of  TS  Table  3  3- 
10  and  item  4  of  Table  4.3-7.  These 
amendments  will  clarify  the 
instrumentation  required  and  eliminate 
potential  confusion  between  the  reactor 
coolant  system  pressure  instruments 
and  the  pressujizer  pressure 
instruments. 
Date  of  issuance:  September  21 .  1994 
Effective  date:  September  21. 1994 
Amendment  Nos.:  81, 68,  and  53 
Facility  Opemting  License  Nos.  NPF- 
41,  NPF-51,  and  NPF:74:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regiater.  September  29, 1993  (58  PR 
50962)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  21, 1994.  No  significant 
hazards  consideration  comments 
received:  No. 
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Local  Public  Document  Room 
k  cation:  Phoenix  Public  Library.  12 
E  »st  McDowell  Road.  Phoenix,  Arizona 
8>004 

i  iltimore  Gas  and  Electric  Company, 

I  >cket  Nos.  50-317  and  50-318,  Calvert 
C  iflfe  Nuclear  Power  Plant,  Unit  Nos.  1 
a  id  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
lines.  1994 

Brief  description  of  amendments:  The 
ai  lendments  revise  "Technical 
S  )ecification  Section  4. 7.1. 2. c  to  extend 
tl  e  inter\al  for  three  Auxihar\' 
F  sedwater  surveillance  requirements 
fr)m  18  to  24  months. 

Date  of  issuance:  September  26. 1994 

Effective  date:  As  of  the  date  of 
is  iuance  to  be  impleniented  within  30 
di  vs. 

Amendment  Nos.:  197  and  174 

Facility  Operating  License  No.  DPR- 5  3 
ai  d  DPR-69:  Amendment  revised  the 
T  ichnical  Specifications. 

Date  of  initial  notice  in  Federal 
R  !gister  August  17,  1994  (59  FR  42334) 
T  le  Commission's  related  evaluation  of 
tb  ese  amendments  is  contained  in  a 
S,  fety  Evaluation  dated  September  26. 
1!  94. No  significant  hazards 
c(  nsideration  comments  received:  No 

Local  Public  Document  Foom 
Ic  nation:  Calvert  County  Library-.  Prince 
Fi  ederick.  Maryland  20678. 

Bi  iltimore  Gas  and  Electric  Company, 
D  tcket  Nos.  50-317  and  50-318,  Calvert 
C  iSs  Nuclear  Power  Plant,  Unit  Nos.  1 
ai  id  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
N  )vember  2.  1993.  as  supplemented  on 
Ju  ne  22. 1994 

Brief  description  of  amendments:  The 
ai  lendments  revise  the  Technical  ~ 
S  lecifications  regarding  surveillance 
Tt  quirements  associated  with  the 
ei  lergency  diesel  generators  (EDGs) 
w  lich  include  the  following:  1)  the 
SI  rveillance  interval  is  extended  from 

II  months  to  24  months  which  is  the 
c\  rrent  refueling  cycle;  2)  removes  the 
re  ^uirement  to  verify-  the  EDGs  speed:  3) 
e;  empts  sequencer  testing  in  Modes  5 

ai  d  6;  4)  deletes  the  reference  to  the 

sj  ecific  2000  hour  rating  of  the  EDGs; 

ai  d  5)  allows  the  EDGs  to  be 

pi  elubricated  prior  to  being  started  in 

a<  cordance  with  the  vendors 

re  :ommendation. 
Date  of  issuance:  September  27, 1994 
Effective  date:  As  of  the  date  of 

is  iuance  to  be  implemented  within  30 

di  ys. 
Amendment  Nos.:  198  and  175 
Facility  Operating  License  Nos.  DPR- 

5;  and  DPR-69:  Amendments  revised 

th  e  Technical  Specifications. 
Date  of  initial  notice  in  Federal 

R  igister  December  8. 1993  (58  FR 


64599)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  27,  1994'No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Calvert  Coimty  Library.  Prince 
Frederick.  Maryland  20678. 

Consolidated  Edison  Company  erf"  New 
York,  Docket  No.  50-247,  Indian 
PointNuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
April  29.  1994 

Brief  description  of  amendment:  The 
amendment  revises  surveillance 
inter\als  associated  with  initiation  of 
auxiliary  feedwater  on  steam  generator 
water  level  (low-low)  and  on  trip  of  the 
main  feedwater  pumps.  These  revisions 
are  being  made  in  accordance  with  the 
guidance  provided  by  Generic  Letter  91- 
04,  '"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle." 

Date  of  issuance:  September  23.  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.;  175 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  17. 1994  (59  FR  42335) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safetv 
Evaluation  dated  September  23, 
1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Pubhc  Library-, 
100  Martine  Avenue.  White  Plains.  New 
York  10610. 

Consolidated  Edison  Cofnpany  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Genovting  Unit  No.  2, 
Westchester  Coonty,  New  York 

Date  of  application  for  amendment: 
December  10, 1993,  as  supplemented  bv 
letter  dated  August  11, 1994. 
\^ief  description  of  amendment:  The 
ameijidment  revises  "Technical 
Specification  (TS)  Section  5.3-A., 
"Reactor  Core,"  to  allow  the  use  of 
VANTAGE  +  fuel  with  ZIRLO  cladding 
and  of  fuel  with  filler  rods  to  permit  fuel 
reconstitution.  The  amendment  also 
revises  the  Basis  for  TS  Section  2.1. 
"Safety  Limit:  Reactor  Core,"  to  more 
acairately  describe  the  basis  of  the 
departure  from  nucleate  boiling 
correlations  and  how  they  are  applied  to 
ensure  that  the  design  criteria  are  met. 
Date  of  issuance:  September  29, 1994 


Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  176 

Facility  Operating  License  No.  DPR- 
26:  Amendment  re\'ised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  2. 1994  (59  FR  10003) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safet\ 
Fvaluation  dated  September  29, 
1994. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  ^^'hite  Plains  Public  Librarw 
ion  Martine  Avenue.  White  Plains.  New 
York  10610. 

Dairyland  Power  Cooperative.  Docket 
No.  50-409,  La  Crosse  Boiling  Water 
Reactor,  La  Crosse,  Wisconsin 

Date  of  application  for  amendment: 
November  5, 1993  (Reference  LAC- 
13320)  as  supplemented  August  3.  1994. 
(Reference  LAC-13420). 

Brief  description  of  amendment:  This 
amendment  modified  the  Technical 
Specifications  (TS)  incorporated  in 
Possession-Only  License  No.  DPR-45  in 
accordance  with  a  revision  of  10  CFR 
Part  20  (56  FR  23360).  hi  addition,  there 
were  minor  clerical  changes  to  correct 
oversights  from  previous  amendments. 

Date  o/ issuance;  September  27.  1994. 

Effective  date:  This  license 
amendment  is'effective  as  of  the  date  of 
its  issuance  and  must  be  fully 
implemented  no  later  than  30  days  from 
the  date  of  issuance. 

Amendment  No.:  68.Possession-Onlv 
License  No.  DPR-9:  The  amendment 
revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register  January  5, 1994  (59  FR  618) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  27. 
1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library.  800 
Main  Street,  La  Crosse,  Wisconsin 
54601. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County.  South  Carolina 

Date  of  application  for  amendments: 
November  11. 1993,  as  supplemented 
February  23,  April  12  and  July  29, 1994. 

Brief  description  of  amendments:  The 
amendments  reflect  the  consoUdation  of 
the  Quality  Verification  Department 
with  the  Nuclear  Generation 
Department  that  reahgned  the  Nuclear 
Safety  Review  Board  to  report  to  the 
Senior  Nuclear  Officer,  change  a 


reference  from  Semi-Annual  to  Annual, 
change  an  organizational  unit  term  from 
"group"  to  "division."  modify  titles  of 
positions  designated  to  approve 
modifications  and  clarify  the 
responsibilities  of  the  Safety  Assurance 
Manager. 
Dote  of  issuance:  September  23.  1994 
Effective  date:  September  23. 1994 
Amendment  Nos.:  124  and  118 
Facility  Operating  License  Nos.  NTF- 
35  and  NTF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  5. 1994  (59  FR  618) 
The  February  23.  April  12  and  July  29, 
1994  letters  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  November  11. 1993. 
application  and  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission  s 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  23.  1994.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Companv,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
November  11. 1993,  and  supplemented 
February  23,  April  12  and  July  29. 1994. 
Brief  description  of  amendments:  The 
amendments  reflect  the  consolidation  of 
the  Quality  Verification  Department 
with  the  Nuclear  Generation 
Department  that  realigned  the  Nuclear 
Safety  Review  Board  to  report  to  the 
Senior  Nuclear  Officer,  change  a 
reference  from  Serai-Annual  to  Annual, 
change  an  organizational  unit  term  from 
""group"  to  "division,"  modify  titles  of 
positions  designated  to  approve 
modifications  and  clarify  the 
responsibihtles  of  the  Safety  Assurance 
Manager. 
Date  of  issuance:  September  22, 1994 
Effective  date:  September  22, 1994 
Amendment  Nos.:  148  and  130 
Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  19, 1994  (59  FR  2865) 
The  February  23,  April  12  and  July  29, 
1994.  letters  provided  clarify-ing 
information  that  did  not  change  the 
scope  of  the  November  11. 1993, 
application  and  the  initial  proposed  no 
significant  hazards 
considerationdetennination.  The 
Commission's  related  evaluation  of  the 


amendments  is  contained  in  a  Safety 
Evaluation  dated  September  22. 1994. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carohna,  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Duquesne  Light  Companv,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station.  Unit  Nos,  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
lune  2. 1994 

Brief  description  of  amendments: 
These  amendments  revise  the  Appendix 
A  TSs  relating  to  reactor  coolant  leakage 
and  leakage  detection  systems  in  an 
effort  to  bring  TS  sections  3/4.4.6.1  and 
3/4.4.6.2  closer  to  NRC's  Improved 
Standard  TSs.  A  new  TS.  Seaion  3/ 
4.5.5  for  Unit  1  and  3/4.5.4  for  Unit  2. 
is  added  to  address  Seal  Injection  Flow- 
Date  of  issuance:  September  22. 1994 
Effective  date:  September  22.  1994 
Amendment  Nos.:  183  and  64 
Facility  Operating  License  Nos.  DPR- 
66  and  NTF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3, 1994  (59  FR  39585) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safetv 
Evaluation  dated  September  22. 1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. - 
663  Franklin  Avenue.  AHquippa, 
Pennsylvania  15001. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterfbrd  Steam 
ElectricStation.  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request:  Februarv- 
9. 1993,  as  supplemented  by  letter  dated 
July  22.  1994. 

Brief  description  of  amendment:  The 
amendment  changed  the  Appendix  A 
Technical"  Specifications  by  revising 
Specifications  3.0.4.  4.0.3.  and  4.0.4  in 
accordance  with  the  intent  of  Generic 
Letter  87-09. 

Date  of  issuance:  September  20.  1994 

Effective  date:  September  20, 1994 

Amendment  No.:  99 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  17, 1994  (59  FR  42341) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  20, 
1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
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Library,  Louisiana  Collection.  Lakefront. 
New  Orleans,  Louisiana  70122. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Geoi^a,  City  of  Dalton. 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant. 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
April  28, 1994,  and  supplemented  bv 
letter  dated  July  29, 1994. 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise. 
Technical  Specification  (TS)  3/4.8.1.1. 
"AC  Sources  Operating,"  and  the 
associateci  TS  Bases  for  demonstrating 
the  operability  of  the  diesel  generators 
*(DGs),  based  upon  the  following  NRC 
guidelines:A.  Generic  Letter  (GL)  93-05. 
'Line-Item  Technical  Specifications 
Improvements  to  Reduce  Sur\eillance 
Requirements  for  Testing  During  Power 
Operation."  B.  Regulatory  Guide  (RG) 
1.9.  Revision  3,  "Selection.  Design. 
Qualification,  and  Testing  of  Emergency 
Diesel  Generator  Units  Used  as  Class  IE 
Onsite  Electric  Power  Systems  at 
Nuclear  Power  Plants." 
Date  of  issuance:  September  21. 1994 
Effective  date:  September  21.  1994 
Amendment  Nos.:  75  and  54 
Facility  Operating  License  \os.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  3. 1994 The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safetv 
Evaluation  dated  September  21. 
1994. No  significant  hazards 
consideration  comments  received:  No 

Loral'Public  Docunfent  Room 
location:  Burke  County  Library,  412 
Fourth  Street.  \Va\Tiesboro.  Georgia 
30830 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton. 
Georgia,  Docket  Nos.  50-424  and  50- 
425.  Vogtle  Electric  Generating  Plant. 
Units  1  and  2.  Burke  County.  Georgia 

Dnte  of  application  for  amendments: 
)une24.  1994. 

Brief  description  of  amendments:  The 
amendments  re\'ise  the  values  of  Z-and 
S  in  Technical  Specification  2.2-1  lor 
the  Pressurizer  Pressure-Low  and  -High 
trip  set-points  (Table  2.2-1.  Functional 
Units  9  and  10)  to  allow  the  use  of 
Tobar,  Veritrak.  or  Rosemount  pressure 
transmitters.  , 

Date  of  issuance:  September  22.  1994 
Effective  date:  September  22. 1994 
Amendment  Nos.:  76  and  55 
Facility  Operating  License  .\os  .NPF- 
68  and  NTF-81:  Amendments  revised' 
the  Technical  Specifications 
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i  >ate  of  initial  notice  in  Federal 
Re  ;isten  August  22,  1994  (59  FR  43143) 
Th  !  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Ev(  luation  dated  September  22. 1994. 
No  significant  hazards  consideration 
coi  iments  received:  No 

J  ocal  Public  Document  Room 
loc  ition:  Burke  County  Library-.  412 
Foi  irth  Street,  Wa\Tiesboro.  Georgia 
301  30  -  ■ 

Ge  >rgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  Gty  of  Dalton. 
Ge  trgia.  Docket  No.  50-321,  Edwin  1. 
Ha  ch  Nuclear  Plant,  Unit  1,  Appling 
Coi  inty,  Georgia 

I  >ate  of  application  for  amendment: 
Au  5ust  16, 1994,  as  supplemented 
Se  tember  20, 1994 

1  rief  description  of  amendments:  The 
am  ?ndment  makes  a  one-time  change  to 
Te(  hnieal  Specification  (TS)  3.9.C  for 
Ha  ch  Unit  1  regarding  the  emergency 
die  >el  generator  (DC)  operability 
rec  jirements  during  reactor  shutdown 
COI  ditions.  Current  TS  3  9.C  requires 
the   two  DGs  be  operable  during  reactor 
shi  tdown  when  a  core  or  containment 
co<  ling  system  is  required  to  be 
opi  rable.  The  amendment  revises  the 
GUI  rent  requirement  such  that  only  one 
em  jrgency  DG  is  required  to  be  aligned 
to   ts  associated  core  or  containment 
-co<  ling  system  during  a  sjDecific  time  of 
thfi  outage.  During  this  time  period  the 
de(  ay  heat  removal  (DHR)  system  will 
be  n  service.  The  DHR  system,  which 
is  <  ompletely  independent  of  the 
exi  ;ting  shutdown  cooling  system,  is 
po'  k-ered  by  the  Baxley  substation  and 
ha!  its  own  DG  as  a  backup  power 
suj  ply. 

i  >ate  of  issuance:  September  26. 1994 

J  ffective  date:  September  26.  1994 

J  .mendment  \os.:  194 

i  acility  Operating  License  Xos  DPR- 
57  md  NPF-5.  Amendment  revi.sed  the 
Tei  hnieal  Specifications.  The 
S>e  tember  20, 1994.  letter  provided 
adi  itional  information  that  did  not 
chi  nge  the  scope  of  the  August  IB, 
19<  4.  application  and  the  initial 
pre  posed  no  significant  hazards 
COI  sideration  determination. 

i  >ate  of  initial  notice  in  Federal 
Re  iisten  August  26, 1994The 
Co  nmission's  related  evaluation  of  the 
am  jndments  is  contained  in  a  Safetv 
Evi  luation  dated  September  26. 
19<  4. No  significant  hazards 
CGI  sideration  comments  received;  Np 

I  ocal  Public  Document  Room 
loc  ition:  Appling  County  Public 
Lib  rary.  301  City  Hall  Drive,  Baxlev. 
G*?iirgia  31513 


GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Nation,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
April  19.  1994 

Brief  description  of  amendment:  The 
amendment  updates  and  clarifies 
Technical  Specification  (TS)  3,4.B,1  to 
be  consistent  with  TSs  1.39  and  4,3.D, 
It  addresses  electromatic  relief  valve 
operability/bypassing  during  system 
pressure  testing,  including  system 
leakage  and  hydrostatic  test,  with  the 
reactor  vessel  solid,  core  not  critical, 
and  core  reactivity  limits  satisfied. 

Date  of  issuance:  September  27. 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  170 

Facility  Operating  License  No  DPR- 
16,  .Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25, 1994  (59  FR  27056) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safetv 
Evaluation  dated  September  27. 1994, 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library. 
Reference  Departmerft,  101  Washington 
Street.  Toms  River,  New  Jersey  08753, 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2.  Berrien  County,  Michigan 

Date  of  application  for  amendmenis . 
February-  22,  1994 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  reduce  surveillance 
requirements  for  testing  during  power 
operation  in  the  areas  of  control  rod 
movement  testing,  radiation  monitors, 
containment  spray  system,  hydrogen 
recombiners.  emergency  diesel 
generators,  special  test  exceptions  - 
shutdown  margin,  and  radioactive 
effluents  -  waste  gas  storage  tanks. 
Date  of  issuance:  September  28,  1994 
Effective  date:  September  28.  1994 
Amendment  Nos.:  183  &  168 
Facility  Operating  License  Nos  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register  March  30, 1994  (59  FR  14»90) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safetv 
Evaluation  dated  September  28, 
1994, No  significant  hazards 
consideration  comments  received:  No: 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
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Memorial  Library,  500  Market  Street,  St, 
loseph,  Michigan  49085. 

Northeast  Nuclear  Energy  Company,  ^t 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3.  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
April  18, 1994 

Brief  description  of  amendment:  The 
amendment  revises  die  current 
surveillance  frequency  that  verifies  area 
temperatxire  limits.  The  revised 
surveillance  requirement  will  verify- 
area  temperature  limits  at  least  once  per 
7  days  when  the  temperature  monitor 
(datalogger)  alarm  is  operable,  and  at 
least  once  per  12  hours  when  the 
datalogger  alaim  is  inoperable. 

Date  of  issuance:  September  22.  1994 

Effectiw  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  95 

Facility  Operating  License  No.  NTF- 
49,  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3, 1994  (59  FR  39593) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safetv 
Eval  uati  on  dated  September  22, 
1994, No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Commimity-Tedmical  College, 
Thames  Valley  Campus,  574  New- 
London  Turnpike,  Noruich, 
Connecticut  06360, 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2.  San  Lois  Obispo  County. 
California 

Date  of  application  for  amendments: 
•August  29. 1994  (Reference  LAR  94-10) 
Brief  description  of  amendments:  The 
proposed  amendments  revise  the 
combined  Technical  Specifications  (TS) 
for  the  Diablo  Canyon  Power  Plant  Unit 
Nos,  1  and  2  to  specify-  an  alternate 
method  of  determining  water  and 
sediment  content  for  new  diesel  fuel  oil 
as  specified  in  TS  3/4.8,1.1.  •A.C. 
Sources  -  Operating."  Specifically.  TS 
4,8.1.1,3al(d)  is  revised  to  allow  new 
fuel  oil  to  be  tested  using  a  "clear  and 
bright"  test  or  a  quantitative  test  that 
verifies  a  water  and  sediment  content 
less  than  or  equal  to  0.05  volume 
percent  when  the  oil  is  tested  in 
accordance  with  ASTM  Dl 796-83, 
Date  of  issuance:  September  23, 1994 
Effecti\-e  date:  September  23. 1994 
Amendment  Sos.:  95  and  94 
Facility  Operating  Ucense  Nos.  NTF- 
10  and  NTF-15:  The  amendments 


revised  the  Technical 
Specifications.PubUc  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes  (59  FR 
46453.  dated  September  8. 1994).  The 
notice  provided  an  opportunity  to 
submit  comments  on  the  Commission  s 
proposed  no  significant  hazard 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  October  7, 1994, 
but  stated  that,  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendments. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
is  contained  in  a  Safety  Evaluation 
dated  September,23, 1994. 

Attorney  for  licensee:  Christopher  J. 
Warner.  Esq.,  Pacific  Gas  and  Electric 
Company.  P.  O.  Box  7442,  San 
Francisco,  California  94120 

Local  Public  Document  Room 
/ocot/on;  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library . 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Southern  California  Edison  Company, 
et  aL,  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station. 
Unit  Nos.  2  and  3.  San  Diego  County. 
California 

L>ate  of  application  for  amendments: 
October  29.  1992 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specification  by  adding  an  alternate 
method  of  ensuring  that  power  to  the 
safety  injection  tank  vent  valves  is 
removed.  The  existing  method  verifies 
that  the  fuses  are  removed.  The  alternate 
method  verifies  that  the  disconnect 
switches  are  in  the  open  position. 

Date  of  issuance:  September  27, 1994 

Effective  date:  As  of  the  date  of  its 
issuance. 

Amendment  Nos.:  112  and  101 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register  February- 17. 1993  (58  FR 
8783)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluatitm  dated 
September  27.  1994!No  significant 
hazards  consideration  comments 
received:  No, 

Locay  Public  Document  Room 
location:  Main  Libran-.  Universitv  of 
California,  P.  O.  Box  19557.  Irvine. 
California  92713 


Tennessee  Valley  AuthoritT,  Docket 
Nos.  50-259.  50-260  and  50-296.  Browns 
Ferry  Nuclear  Plant,  Units  1. 2  and  3. 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
April  4. 1994  (TS  322) 

Brief  description  of  amendment:  The 
amendments  eliminate  the  requirements 
in  the  Technical  Specifications  (TS)  for 
automatic  actuation  of  the  following 
functions  upon  Main  Steamline 
Radiation  Monitor  (MSRM)  detection  of 
a  high  radiation  condition  in  the  main 
steamlines:(l)  reactor  scram  (2)  main 
steam  isolation  valve  closure{3)  main 
steam  line  drain  valve  closure(4)  reactor 
recirculation  sample  line  valve 
closure(5)  main  condenser  mechanical 
vacuum  pump  isolation  and  trip 
Date  of  issuance:  September  27.  1994 
Effective  dote:  September  27. 1994 
Amendment  Nos.:  212.  227  and  185 
Facility  Operating' License  Nos.  DPR- 
33.  DPR-52  and  DPR-68:  Amendments 
revised  the  Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register  June  8. 1994  (59  FR  29636J 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safetv 
Evaluation  dated  September  27. 
1994, No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library-.  South 
Street.  Athens.  Alabama  35611 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  Service  Companv. 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company. 
Docket  No.  50-440.  Perry  Nuclear ' 
Power  Plant.  Unit  No.  1.  Lake  Count> . 
Ohio 

Date  of  application  for  amendment 
March  19.  1992 

Brief  description  of  amendment:  This 
amendment  revised  'Technical 
Specifications  to  incorporate 
clarifications  and  corrections.  These       | 
changes  were  administrative  and  not 
safety  significant. 

Date  of  issuance:  September  21, 1994 

Effective  date:  date  of  issuance,  to  be 
implemented  within  90  davs 

Amendment  No.  66 

Facility  Operating  License  No.  NPF- 
58,  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  luly  8,  1992  (57  FR  30260)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safetv 
Evaluation  dated  September  21. 
1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Ehcument  Room 
location:  Perry-  Public  Library.  3753 
.Main  Street.  Perry-.  Ohio  44081. 
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Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
May  26, 1994  as  supplemented  July  11. 
1994,  and  August  1, 1994. 

Brief  description  of  amendmentsj 
Point  Beach  Nuclear  Plant  is  installing 
two  additional  emergency  dlesel 
generators  and  reconfiguring  portions  of 
the  4160- Volt  emergency  electrical 
power  system.  The  amendment  revised 
the  Point  Beach  Nuclear  Plant  Technical 
Specifications  (TS)  to  establish  the 
requirements  for  the^lectrical  systems 
at  Point  Beach  such  that  the  TS  will 
provide  the  appropriate  guidance  for  all 
interim  configurations  and  the  final 
configuration.  The  majority  of  changes 
were  incorporated  in  TS  Section  15.3.7, 
"Auxiliary  Electrical  Systems."  Other 
Sections  modified  were  15.3.0,  "General 
Considerations,"  15.3.14,  "Fire 
Protection  System,"  and  15.4.6, 
"Emergency  Power  System  Periodic 
Tests." 

Date  of  issuance:  September  23,  1994 

Effective  date:  immediately,  to  be 
implemented  within  45  days 

Amendment  Nos.:  152  and  156 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37092) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  23, 
1994.The  July  11, 1994.  and  August  1, 
1994,  submittals  provided  additional 
supplemental  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
/ocfl^on- Joseph  P.  Mann  Library,  1516 
Sixteenth  Street.  Two  Rivers.  Wisconsin 
54241. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
August  9, 1994,  as  supplemented  on 
August  19, 1994. 

Brief  description  of  amendments: 
These  amendments  revised  the 
Technical  Specifications  (TS)  5.3.4. 
"Steam  and  Power  Conversion 
Systems,"  and  TS  15.3.7,  "Auxiliary 
Electricai.Systems,"  to  increase  the 
allowed  outage  times  tor  one  motor 
driven  auxiliary  feedwater  pump  and 
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or  the  standby  emergency  power  for  the 
Jnit  1,  Train  B4160  Voh  safeguards  bus 
A06)  from  7  to  12  days.  The 
mendments  also  modified  TS  15.3.3, 
Emergency  Core  Cooling  System, 
auxiliary  Coohng  Systems,  Air 
Recirculation  Fan  Coolers,  and 
I  lontained  Spray,"  to  provide  the 
( larification  that  the  service  water  pump 
( '-32E)  operating  with  power  supplied 
I  y  the  Alternative  Shutdown  System  is 
(  perable  from  offsite  power.  The 
<  hanges  are  one-time  extensions  of 
s  pecific  allowed  outage  times. 
Date  of  issuance:  September  23, 1994 
Effective  date:  immediately,  to  be 
i  nplemented  within  45  days 
Amendment  Nos.:  153  and  157 
Facility  Operating  License  Nos.  DPR- 
:  4  and  DPR-27.  Amendments  revised 
t  le  Technical  Specifications. 

Date  of  initio]  notice  in  Federal 
1  Register  August  19, 1994  (59  FR  42870) 
'  he  Commission's  related  evaluation  of 
t  le  amendment  is  contained  in  a  Safety 
1  valuation  dated  September  23. 
:  994.The  August  19, 1994,  submittal 
I  rovided  additional  supplemental 
i  iformation  that  did  not  change  the 
i  litial  proposed  no  significant  hazards 
c  Dnsideration  determination.No 
s  ignificant  hazards  consideration 
c  3mments  received:  No. 

Local  Public  Document  Room 
I  Kation:  Joseph  P.  Mann  Library,  1516 
i  ixteenth  Street,  Two  Rivers.  Wisconsin 
!  4241. 

y  i^isconsin  Electric  Power  Company, 
I  Ocket  Nos.  50-266  and  50-301,  Point 

1  each  Nuclear  Plant,  Unit  Nos.  1  and 
i ,  Town  of  Two  Creeks,  Manitowoc 

( ounty,  Wisconsin 

Date  of  application  for  amendments: 
J  dy  18. 1994 

Brief  description  of  amendments:  The 
a  nendments  changed  Technical 
Specification  15.3.7,  "Auxiliary 
Electrical  System"  to  include  the 
a  lowed  outage  time  for  one  of  the  four 
c  )nnected  station  battery  chargers  and 
s  ibsequent  shutdown  requirements. 
'  he  amendments  also  revised  the  basis 
f  n  Section  15.3.7  to  support  the  above 
c  langes. 
Date  of  issuance:  September  29, 1994 
Effective  date:  immediately,  to  be 
i  nplemented  within  45  days 
Amendment  Nos.:  154  and  158 
Facility  Operating  License  Nos.  DPR- 

2  i  and  DPR-27.  Amendments  revised 
t  le  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
1  egister  August  17. 1994  (59  FR  42348) 
'  he  Commission's  related  evaluation  of 
t  le  amendment  is  contained  in  a  Safety 
I  valuation  dated  September  29, 
1 994.No  significant  hazards 
c  insideration  comments  received:  No. 


Lpcal  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241, 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  compUes  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency    • 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  ficensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  pubUc  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resuonption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  ho  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 


issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated-  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  witli  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC  20555.  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
November  14, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 


filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  references  to  those  specific 
sources  and  doamients  of  which  the 
petitioner  is  aware  and  on  winch  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportun.iv  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubUcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  inter\'ene.  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
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the  petition  and/or  request  should  be 
granted  based  upon  a  baiaocii^  of  the 
factors  specified  in  10  CFR 
2.714(aMl)(iHv)and  2.714<d). 

Northeast  Nuclear  Energy  Company,  et 
aL,  Docket  No.  50-423, 
KfiHaton^hgiclear  Power  Station.  Unit 
No.  3,  New  London  Connty,  Connecticat 

Date  of  application  for  awendment: 
September  17, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  Surveillance 
Requirements  4.3.2.2.  4.6.3.1,  4.7.1.5.2, 
and  4.7.1.2.1.b  by  noting  that 
surveillance  requirement  4.0.4  is  not 
aplicable.  The  amendment  allows  the 
plant  to  enter  Modes  4  and  3,  as 
necessary,  to  perform  the  required 
operatHiity  tests  for  the  Main  Steam 
Isolation  Valves,  the  engineered  safety 
feature  actuation  system  and  the 
lurbine-driven  Auxiliary  feedwater 
pump. 

Date  of  issuance:  September  29, 1994 

Effective  date:  Sept^nber  29, 1994 

Amendment  No.:  96 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
SpecificationsPublic  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No.  The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  emergency 
circumstances,  and  finjil  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  September  29, 1994. 

Loco7  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich.  CT 
06360. 

Attorney  for  licensee:  Ms.  L^M. 
Cuoco,  Senior  Niiclear  Counsel, 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270.  Hartford,  CT 
06141-0270. 

NBC  Project  Director:  John  F.  Stolz 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  Na  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
September  18, 1994 

Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  (TS)  to  add  a  note  to  TS 
Table  3.6.3-1,  "Primary  Containment 
Isolation  Valves."  to  allow  operation  of 
the  facility  until  the  next  plant 
shutdown,  but  not  later  than  May  15, 
1 995,  without  meetiog  the  single-fdhire 
criterion  for  the  logic  circuit  for 
umtainiDeiit  iaolatioo  valves  in  the 
hydraulic  lines  supplying  motive  force  ■ 


f  >r  the  react (v  redrculatioD  system 
(flRC)  flow  control  valves. 

Date  (^issuance:  September  29, 1994 

Effective  dote:  September  29, 1994 

Amendment  No.:  132 

Facility  Operating  License  No.  NPF- 
^:  The  amendment  revised  the 

I  echnical  Specifications.  PuUic 

c  mments  on  proposed  no  significant 
i  izards  consideration  comments 
r  iceived:  Na  The  Ommiissicxi's  related 
waluation  of  the  amendment,  finding  of 
nergency  drcumstances,  and  final 
itermination  of  no  significant  hazards 
msideration  are  contained  in  a  Saf^y 
valuation  dated  September  29, 1994. 
Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
g  )3S2 

Atton^  for  licensee:  M.H.  Philips. 
Ji ..  Esq.,  Winston  &  Strawn,  1400  L 
S  treet,  N.W..  Washington.  D.C.  20005- 
3S02. 

NHC  Project  Director:  Theodore  R 
Cuay 

Dated  at  RockviUe,  Maryland,  this  4th  day 
o  October  1994. 

For  the  Nuclear  ReguJattvy  Commission 
Ji  ick  W.  Km, 

£  frecfor.  Division  of  ReacionProfects  -  lUf 
t ',  Office  of  Nuclear  Reactor  Begulation 

II  loc.  94-25024  Filed  10-11-94;  845  am] 
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^  UCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

IMfTRB/DOE  Meeting  on  Thermal 
Managenoent  for  a  High-I.evel  Waste 
F  eposttory 

Pursuant  to  its  authority  under 
1*  ctionSOSl  of  Public  Law  100-203,  the 
^  uclear  Waste  Policy  Amemiments  Act 
o  1987,  the  Nuclear  Waste  Technical 
R  sview  Board's  Hydrogeology  & 
G  Jochemistry  Panel  and  Structural 
G  jclcgy  &  Geoengineering  Panel  will 
h  )ld  a  joint  meeting  with  the 
E  spartment  of  Eneigy  (DOE)  on 
T  lursday,  November  17,  and  Friday. 
N  avember  18, 1994,  in  Washington  D.C 
T  le  meeting  will  be  held  at  the  Dupont . 
P  aza  Hotel,  1500  New  Hampshire 
A  venue.  NW,  Washington,  DC  20036; 
T  ;1  (800)  841-0003  or  (202)  483-6000; 
F  X  (202)  328-3265.  The  meeUng, 
w  lich  is  open  to  the  public,  will  run 
fi  )m  8:00  AJ^  to  5:00  P.M.  on 
T  lursday,  November  17,  then  continue 
o  I  Friday.  November  18,  from  8.00  AAl 
t(  noon. 

The  purpose  of  the  meeting  is  to 
n  view  thermal  management  issues 
n.  lated  to  the  high-level  radioactive 
w  aste  repository  proposed  for  Yucca 
^  ountaia,  Nevada.  Priiiiafy  issues  to  be 


discussed  at  the  meelii^  are  the  DOE's 
emerging  waste  isolation  strategy,  the 
key  thermal  decisions  to  be  made  and 
the  decision-maldng  process  involved, 
and  potential  programmatic  risks  relied 
to  the  DOE'S  thermal  management 
strategy.  Representatives  from  the  DOE, 
its  contractors,  and  othw  organizations 
have  been  invited  to  participate. 

Issues  to  be  discussed  on  the  first  day 
include  alternative  thermal  inansgement 
strategies  and  the  Yucca  Mountain  site 
thermal  response.  A  round-table 
discussion  will  dose  the  first  day's 
activities.  On  the  second  day, 
participants  will  define  and  discuss  the 
in-situ  thermal  testing  needs  and 
techniques  for  analyzing  the 
performance  of  the  proposed  repository 
and  the  process  for  making  a  thermal 
management  decision.  The  Nuclear 
Regulatory  Commission  has  been 
invited  to  present  its  perspective  on 
various  safety  issues.  A  wrap-up  session 
with  summary  presentations  from 
participants  will  end  the  meeting  at 
noon. 

The  Nuclear  Waste  Technical  Review 
Broad  was  created  in  the  1987  Nudear 
Waste  Policy  Amendments  Act  to 
evaluate  the  technical  and  scientific 
activities  of  the  DOE'S  civilian 
radioactive  waste  management  program, 
including  site  characterization,  storage, 
and  transport.  A  site  at  Yucca  Mountain, 
Nevada,  currently  is  being  characterized 
by  the  DOE  for  its  suitability  as  the 
possible  location  of  a  permanent 
repository  for  civilian  spent  hie!  and 
defense  high-level  waste. 

Transcripts  of  the  meeting  will  be 
available  on  computer  disk  or  on  a 
library-loan  basis  in  paper  format  from 
Victoria  Reich,  Board  librarian, 
beginning  December  30, 1994.  For 
further  information,  contact  Frank 
Randall.  External  Affairs.  Nuclear  Waste 
Technical  Review  Board,  1100  Wilson 
Boulevard,  Suite  910,  Arlington, 
Virginia  22209;  (703)  235-4473. 

Dated:  October  5, 1 994. 
Wiiliras  Baotard, 

Executive  Director.  Nudear  Waste  Techakat 

Review  Board. 

|FR  Doc  94-2S106  Filed  1(^-11-04;  8:4S  am] 
■LUNaoooti 


PROSPECTWE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday.  October  2S-28. 1994,  at  the 
Madison  Hotel,  ISdi  &  M  Streets, 
Noi^wreat,  Washington,  DC 


Federal  Register  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Notices  51641 


The  Full  Commission  will  convene  at 
9:00  a.m.  on  October  25. 1994.  and 
adjourn  at  approximately  5:00  p.m.  On 
Wednesday,  October  26, 1994,  the 
meeting  will  convene  at  9:00  a.m.  and 
adjourn  at  noon.  The  meetings  will  be 
held  in  Executive  Chambers  1,2.  and  3 
each  day. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 

[PR  Doc  94-25103  Filed  10-11-94;  8:45  ami 
BILUNC  CODE  •82»-BW-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s). 

(1)  Collection  title:  Lag  Service 
Reports. 

(2)  Form(s)  submitted:  AA-12.  G-88A. 

(3)  OMB  number:  3220-0005. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  fi-om  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 

'  substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Businesses  or  other 
for-profit. 

(8)  Estimated  annual  number  of 
respondents:  740. 

(9)  Total  annual  responses:  1.200. 

(10)  Average  time  per  response: 
0.10000  hours. 

(11)  Total  annual  reporting  hours: 
120. 

(12)  Collection  description:  The 
reports  obtain  the  current  service  and 
compensation  of  an  employee  not  yet 
reported  to  the  Railroad  Retirement 
Board.  This  lag  information  is  used  to 
determine  eligibility  for  and  amount  of 
annuity  applied  for  and  to  pay  benefits 
due  on  a  deceased  employee's  earnings 
records. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald ).  Hodapp,  Railroad 


Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget,  Room  3002,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Dennis  Eagan. 
Clearance  Officer 

IFR  Doc.  94-25094  Filed  10-11-94;  8:45  ^1 
BlUJNG  CODE  7MS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-20601;  File  No.  812-0162] 

First  ING  Life  Insurance  Company  of 
NewYortcetaL 

October  5, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  of  "Commission"). 
ACTION:  Notice  of  AppUcation  for 
Exemptions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  First  ING  Life  Insurance 
Company  of  New  York  ("First  ING 
Life").  First  ING  of  New  York  Separate 
Account  Al  (the  "Account"),  any  other 
separate  accoimt  estabfished  by  First 
ING  Life  in  the  future  to  support  certain 
deferred  variable  aimuity  contracts 
issued  by  First  ING  Life  ("Other 
Account";  together  with  the  Account, 
the  "Separate  Account."  unless  the 
context  otherwise  requires),  and  SLD 
Equities.  Inc.  ("SLD  Equities"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  fi-om  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account  in 
connection  with  the  offering  of  certain 
deferred  variable  annuity  contracts 
issued  by  First  ING  Life  through  the 
Account  (the  "Account  Contracts"). 
Applicants  also  seek  an  order  to  permit 
the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Account  and  of  any  Other  Account 
in  connection  with  the  offering  of 
deferred  variable  annuity  contracts 
issued  by  First  ING  Life  through  the 
Account  or  any  Other  Accoimt. 
respectively,  which  contracts  are  offered 
on  a  basis  that  is  similar  in  all  material 
respects  to  the  basis  on  which  the 
Account  Contracts  are  offered  (the 
"Other  Contracts";  together  with  the 
Account  Contracts,  the  "Contracts," 
unless  the  context  otherwise  requires). 

FIUNG  DATE:  The  application  was  filed 
on  August  15, 1994. 


HEARMQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  October  31, 
1994  and  must  be  accompanied  by  proof 
of  service  on  Applicants  in  the  form  of 
an  affidavit  or,  for  ia%vyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reasons  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington,  DC  20549.  j 

Applicants,  225  Broadway,  Suite  1901. 
New  York.  New  York  10017.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
C  Christopher  Sprague.  Senior  Counsel, 
at  (202)  942-0670,  or  Brenda  D.  Sneed. 
Assistant  Director,  at  (202)  942-0670. 
Office  of  Insurance  Pnxlucts.  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  Application 
is  available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations 

1.  First  ING  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  New  York,  and  is  the  depositor 
and  sponsor  of  the  Account.  First  ING  - 
Life  may  establish  one  or  more  Other 
Accounts  in  the  future,  for  which  it  will 
serve  as  sponsor  and  depositor. 

2.  First  ING  Life  established  the 
Account  on  March  15. 1994  under  the 
laws  of  New  York  pursuant  to  a 
resolution  of  its  Board  of  Directors.  The 
Account  is  a  segregated  asset  account  of 
First  ING  Life,  and  is  registered  under 
the  1940  Act  as  a  unit  investment  trust. 
The  underlying  investment  media  for 
the  Account  will  be  Neuberger  & 
Berman  Advisers  Management  Trust. 
Van  Eck  Investment  Trust,  Fidelity 
Variable  Insurance  Products  Fund, 
Fidelity  Variable  Insurance  Products 
Fund  II.  Alger  American  Fund  and 
INVESCO  Variable  Investment  Funds 
(each,  a  "Fund").  Each  Fund  is 
registered  under  the  1940  Act  as  an 
open-end  management  im'estment 
company. 

3.  SLD  Equities,  a  registered  broker- 
dealer,  will  be  the  principal  underwriter 
of  the  Account  Contracts.  SLD  Equities 
may  act  as  a  principal  underwriter  for 
any  Other  Contracts  issued  by  First  ING 
Life  in  the  future. 


51642 


Federal  RggMter  /  Vofl  59,  No.  196  /  Wednesday.  October  12,  1994  /  Notices 

^ . 


4.  Hie  Oxitracts  provide  retixeoient 
payments  or  other  iong-term  benefits  for 
persoDS  covered  under  plans  qualified 
for  federal  income  tax  advantages 
available  under  the  Internal  Revenue 
GxJe  of  1986  and  for  persons  desiring 
such  benefits  who  do  not  qualify  for 
such  t2x  advantages.  Holders  of  the 
Contracts  will  direct  purchase  payments 
to  one  of  several  Divisions  of  the 
Separate  Account  or  to  the  Guaranteed 
Interest  Division  (which  is  part  of  First 
DVJG  Life's  gerteraJ  account).  Payments 
directed  to  the  Separate  Account  then 
will  be  invested  by  the  Divisions  in 
shares  of  corresponding  portfolios  of  the 
Funds 

5.  The  minimum  initial  purchase 
payment  for  a  Contract  is  $5^00  for  a 
non-qualiHed  Contract  and  $1,000  for  a 
qualified  Contract  The  minimum 
additional  purchase  payment  is  S500  for 
a  non-quaiiPied  Contract.  $250  for  a 
quaiiPied  Contract,  and  $90  for  a 
qualified  Contract  on  a  monthly 
program  of  purchase  payments. 

6.  No  &ont-«nd  sales  charge  will  be 
imposed  when  purchase  payments  are 
applied  under  the  Corrtratrts.  f^owever,  a 
surrender  charge  will  he  assessed  if  the 
Contract  is  surrendered  or  partial 
withdrawals  exceeding  certain  annnints 
are  taken  during  the  six  year  period 
from  the  date  First  ING  Life  receives  and 
accepts  each  purchase  payment.  The 
surrender  charge  is  determined  by  the 
number  of  Contract  anniversaries  that 
have  passed  since  the  purchase  payment 
thai  is  being  withdrawn  was  made.  The 
charge  is  7%  if  no  Contract  anniversary 
has  passed  with  respect  to  the  payment. 
6%  if  one  Contract  Anniversary  has 
passed,  and  declines  by  1%  per  year 
thereafter.  No  surrender  charge  applies 
to  a  purchase  payment  that  has  been 
held  for  6  Contrar4  anniversaries  or 
more.  In  no  event  is  the  surrender 
charge  greater  than  the  amount 
withdrawn.  Proceeds  from  the  surrender 
charge  may  not  cover  the  expected  costs 
of  distributing  the  Contracts.  Any  ' 
shortfal!  will  be  recovtred  from  First 
ING  Life's  general  assets,  which  may 
include  revenue  from  the  proposed 
mortality  and  expense  risk  charge. 

7.  The  administrative  charges  to  be 
assessed  will  be  (a)  an  annual 
administrative  charge  of  $30  per 
ConL-act  year,  during  tl>e  accumulation 
period  only,  if  total  parr;hase  pa>Ti:enfs 
paid  in  the  first  Contrad  year  are  less 
than  $100,000,  and  (b)  a  daily  asset 
charge,  at  an  annual  effective  rate  of 
0.15%  assessed  against  each  Division  of 
the  Separate  Account,  during  both  the 
accumulation  and  annuity  periods.  First 
ING  Life  guarantees  that  it  will  not  raise 
these  administrative  charges  for  the 
duration  of  the  Contracts.  First  ING  Life 


i  so  represents  that  it  does  not  expect 

t  lat  the  total  revenues  from  the 

a  Jministrative  ciiarges  will  be  greater 

t  lan  the  total  expected  cost  of 

a  Jministering  th«  Contracts,  on  average, 

e  (eluding  costs  that  are  properly 

c  itegorized  as  distribution  expenses, 

a  ver  the  period  that  the  Cootracts  are  in 

fitrce. 

8.  If  more  than  one  demand  partial 

V  ithdrawal  occurs  during  a  Contract 

y  aar,  there  will  be  a  charge  of  the  lesser 
of  $25  or  2%  of  the  amount  withdrawn 
f(  >r  each  additional  demand  partial 

V  ithdrawal.  In  addition,  each  transfer  in 
e  (cess  of  12  in  a  Contract  year  will  be 

s  jbject  to  a  charge  of  $25.  Applicants 
ii  idicate  that  the  partial  withdrawal 
ti  ansaction  charge  and  excess  transfer 
c  large  will  meet  the  "at  cost" 
r  (quirement  of  Rule  26a-l  under  the 
1 J40  Act. 

9.  First  ING  Life  will  assione  certain 
r  sks,  described  below,  in  connectioa 

V  it  h  its  sale  of  the  Contracts. 

/  ccordingly.  First  ING  Life  propoees  to 
r  iceive  compensation  for  assuming 
t  ese  risks  by  deducting,  from  the  assets 
0  ■  the  Separate  Account,  a  daily  asset 
c  large  for  inottality  and  expense  risks. 

10.  First  ING  Life  will  assume  several 
n  ortality  risks  under  the  Contracts. 

F  rst.  First  ING  Life  will  assume  a 
n  ortahty  risk  by  its  contractual 

0  }ligation  to  pay  a  death  boiefit  to  the 
b  meficiary  if  the  Owner  dies  prior  to 

t  e  annuity  date.  The  Cjsutracts  provide 
a  death  b^iefit  that  is  the  greater  of:  (a) 
t  le  accumulation  value  at  the  time  of 
c  jath  and  (b)  the  step-up  benefit  plus 

1  jrchase  payments  made,  fess  partial 

V  ithdrawals  and  any  surrender  and 

p  irtial  withdrawal  transaction  charges 
ti  ken  since  the  last  step-up  anniversary. 
S  jcond.  First  ING  Life  assumes  a 
r  ortality  risk  arising  from  the  fact  that 
t  e  Contract  does  not  impose  any 
s  irrender  charge  on  the  death  benefit. 
1  lird.  First  ING  Life  assumes  an 
a  Iditional  mortality  risk  by  its 
c  mtractual  obligation  to  continue  to 
n  ake  annuity  payments  for  the  entire 
li  Fe  of  the  Annuitant.under  annuity 
d  itions  involving  life  contingencies. 
1  lis  assures  each  Annuitant  that  neither 
t  e  Annuitant's  own  longevity  nor  an 
ii  iprovement  in  life  expectancy 
g  inerally  will  have  an  adverse  effect  on 
t  o  annuity  payments  received  under  a 
C  antract.  "This  relieves  the  Annuitant 
fi  om  the  risk  of  outliving  the  amounts 
a  icTjmuJaled  for  retirement.  At  the  same 
t  Tie.  First  ING  Life  assumes  the  risk 
t  at  Annuitants  as  a  group  would  live 
a  longer  time  than  First  ING  Life's 
a  muity  tables  predict,  which  would 
n  quire  First  ING  Life  to  pay  out  more 
ii  annuity  income  than  planned.  The 
C  sntracts  contain  annuity  table*  that  are 


based  on  the  1983a  Individual  Annuity 
Mortality  Table  and,  for  variable 
annuity  options,  alternative  net 
investment  factors  of  3%  or  5%  and,  for 
fixed  annuity  options,  and  interest  rate 
of  3%.  First  ING  Life  guarantees  these 
annuity  tables  for  the  life  of  a  Contract. 

11.  In  addition  to  mortality  risks,  First 
ING  life  will  assume  an  expense  risk 
under  the  Contracts.  This  is  because  the 
administrative  charges  under 
outstanding  Contracts,  vrfaicfa  cannot  be 
raised,  may  be  insufficient  to  cover 
actual  administrative  expenses. 

12.  In  order  to  receive  compensation 
for  assuming  these  mortality  and 
expense  risks.  First  ING  Life  will  assess 
the  Separate  Account  with  a  daily 
charge  for  mortality  and  expense  risks  at 
an  annual  aggregate  rate  of  1.25% 
Approximately  0.90%  of  this  annual 
charge  is  allocated  to  the  mortality  risks 
that  First  TNG  Life  will  assume,  and 
0.35%  is  allocated  to  the  expense  risks 
that  First  ING  Life  will  assume. 

13.  If  the  administrative  c)»u<^  and 
the  mortality  and  expense  risk  diarges 
are  insufficient  to  cover  the  expenses 
and  costs  assumed,  the  loss  will  be 
borne  by  First  ING  Life.  Conversely,  if 
the  amounts  deducted  pwrove  more  than 
sufficient,  the  excess  will  be  profit  to 
First  ING  Life.  First  DMG  Life  will  likely 
earn  a  profit  from  the  mortality  and 
expense  risk  charge. 

Applicants'  Legal  Analysis 

1.  Applicants  request  exemptions 
from  Sections  26{aK2KQ  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  the  mortality 
and  expense  risk  charge  bxtm  the  assets 
of  the  Separate  Account  under  the 
Contracts.  Applicants  state  that  the 
terms  of  the  relief  requested  vsrith 
respect  to  any  Other  Contracts  funded 
by  the  Account  or  any  Other  Account, 
in  the  future,  are  consistent  writh  the 
standards  set  forth  in  Section  6(c)  of  the 
1940  Act.  Applicants  state  that,  without 
the  requested  relief.  Applicants  would 
have  to  request  and  obtain  exemptive 
relief  in  connection  with  Other 
Contracts  under  certain  circumstances. 
Any  such  additional  request  for 
exemption  would  present  no  issues 
under  the  1940  Act  that  have  not 
aires  dy  been  addressed  in  this 
application.  Applicar.ts  submit  that  the 
requested  relief  is  appropriate  in  the 
public  interest,  because  it  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  First  ING  Life  to  file 
redundant  exemptive  applications, 
thereby  reducing  its  administrative 
expenses  and  maximizing  the  efficient 
use  of  its  resources.  The  delay  and 
expense  in\<<rived  in  having  to 
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repeatedly  seek  exemptive  relief  would 
impair  First  ING  Life's  ability  to 
effectively  take  advantage  of  business 
opportunities  as  they  arise.  Applicants 
further  submit  that  the  requested  relief 
is  consistent  with  the  purposes  of  the 
1940  Act  and  the  protection  of  investors 
for  the  same  reasons.  If  First  ING  Life 
were  Required  to  repeatedly  seek 
exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby.  Indeed,  they  mi^t  be 
disadvantaged  as  a  result  of  First  ING 
Life's  increased  overhead  expenses. 
Thus,  Applicants  believe  that  the 
requested  exemption  id  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2) 
prohibit  a  registered  unit  investment 
trust  and  any  depositor  or  underwriter 
thereof  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  by  Section 
26(a)(1)  of  the  1940  Act  and  are  held 
under  an  agreement  that  provides  that 
no  payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as 

a  fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

3.  Applicants  have  concluded  that  the 
mortality  and  expense  risk  charge  of 
1.25%  is  reasonable  in  relation  to  the 
risks  assumed  by  First  ING  Life  under 
the  Contracts  and  reasonable  in  amount 
as  determined  by  industry  practice  with 
respect  to  comparable  armuity  products. 
Applicants  state  that  these 
determinations  are  based  on  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  and  by  taking  into 
consideration  such  factors  as  current 
charge  levels  and  benefits  provided,  the 
existence  of  expense  charge  guarantees, 
and  guaranteed  aimuity  rates.  First  ING 
Life  undertakes  to  maintain  at  its  home 
office,  and  make  available  to  the 
Commission  and  its  staff  upon  request. 

a  memorandum  setting  ford)  in  detail 
the  methodology  used  in  making  the 
foregoing  determinations. 

4.  The  surrender  charge  may  be 
insufficient  to  cover  all  costs  relating  to 
the  distribution  of  the  Contracts.  In  that 
event,  if  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  be  oi^t  by 
distribution  expenses  not  reimbiu^ed  by 
the  surrender  diarge.  Noturithstanding 
the  foregoing,  First  ING  Life  has 


concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Account  and 
Owners.  First  ING  Life  also  represents 
that  it  will  maintain  at  its  home  office, 
and  make  available  on  request  to  the 
Commission  and  its  staff,  a 
memorandum  setting  out  the  basis  for 
such  conclusion. 

5.  First  ING  Life  also  represents  that  the 
Separate  Account  will  invest  only  in  an 
underlying  mutual  fund  which  undertakes, 
in  the  event  it  should  adopt  any  plan  under 
Rule  121>-1  under  the  1940  Act  to  finance 
distribution  expenses,  to  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  nici/jrity  of  the  members  of  which 
are  not  "interested  persons"  of  such  fund 
within  the  meaning  of  Section  2(a)(19)  of  the 
1940  Act. 

Applicants*  Conclusion 

Applicants  submit  that,  for  all  of  the 
reasons  stated  hepein,the  requested 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  meet  the 
standards  set  out  in  Section  6(c)  of  the 
1940  Act.  Applicants  assert  that  the 
exemptions  requested  are  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarlaod. 
Deputy  Secretary. 
[PR  Doc.  94-25187  Filed  10-11-94;  8:45  ami 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer:  David 

T.  Copenhafer.  (202)  942-8800 
Upon  written  request  copy  available 
frtim:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 
Extensions: 
Rule  206(4)-2— File  No.  270-217 
Rule  02  and  Forms  4-R,  5-R,  6-R  and 

7-R— File  No.  270-214 
Fonm  2-E-^ile  No.  270-222 
Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq).  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
approval  for  extensions  on  the  fellovdng 
previously  approved  rules  and  forms: 

Rule  206(4)-2  governs  the  custody  or 
possession  of  funds  or  securities  by 
registered  investment  advisers.  There 


are  approximately  604  registrants 
subject  to  rule  206(4)-2  for  a  total  of 
75,500  burden  hours. 

Rule  0-2  requires  certain  non-resident 
persons  to  furnish  to  the  Commission  a 
written  irrevocable  consent  and  power 
of  attorney  that  designates  the 
Commission  as  an  agent  for  service  of 
process,  and  that  stipulates  and  agrees 
that  any  civil  suit  or  action  against  such 
person  may  be  commenced  by  service  of 
process  on  the  Commission.  Regulations 
279.4,  279.5,  279.6,  and  279.7  designate 
Forms  4-R,  5-R,  6-R,  and  7-R  as  the 
irrevocable  appointments  of  agent  for 
service  of  process,  pleadings  and  other 
papers  to  be  filed  by  an  individual 
nonresident  adviser  or  an 
unincorporated  nonresident  investment 
adviser,  a  partnership  nonresident 
investment  adviser,  or  a  nonresident 
general  partner  of  an  investment 
adviser,  or  a  nonresident  "managing 
agent"  of  an  unincorporated  investment 
adviser,  respectively,  which  is 
registered  or  applying  for  registration 
with  the  Commission  as  an  investment 
adviser.  There  are  approximately  300 
registrants  subject  to  rule  0-2  for  a  total 
of  300  burden  hours. 

Form  2-E  is  the  form  that  a  small 
business  investment  company  that  has 
engaged  in  a  limited  offering  of  its 
securities  uses  to  report  semiannually 
the  progress  of  the  offering,  including 
the  number  of  shares  sold.  Each 
respondent  spends  approximately  10 
hours  annually  reporting  on  Form  2-E. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  fw  compliance  with  the 
Commission  rules  and  forms  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C  20549  and  Desk 
Officer  for  the  Securities  and  Exchange 
Commission.  (Project  Numbers  3235- 
0241.  3235-0240.  and  3235-0233). 
Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  September  30. 1994. 
Margaret  H.  McFarland, 
Deputy  Secretary 
[FR  Doc.  94-25181  Filed  10-11-94;  8:45  ami 
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[Ral.  No.  IC-20698;  International  Series 
Release  No.  724;  File  No.  812-6182] 

The  standard  Bank  of  South  Africa; 
Notice  of  Application 

October  4. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Standard  Bank  of  South 
Africa.  Ltd.  ("SBSA"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  granting  an 
exemption  from  section  17(f)  of  the  Act. 
SUMMARY  OF  APPt.lCAT)ON:  SBSA  requests 
an  order  that  would  permit  certain  of  its 
subsidiaries  to  act  as  custodian  or 
subcustodian  for  investment  company 
assets  in  certain  Afirican  countries. 
FILING  DATE:  The  Application  was  filed 
on  August  19, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  31, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NVV.,  Washington.  DC  20549. 
Applicant,  Standard  Bank  Centre,  9th 
Floor — 5  Simmonds  Street. 
Johannesburg  2001.  South  Africa;  c/o 
Wallace  L.  Timmeny.  Esq..  and  Clive 
R.G.  O'Grady,  Esq..  McGuire.  Woods. 
Battle  &  Boothe,  1627  Eye  Street.  NW., 
Suite  1000,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson.  Staff  Attornev,  at 
(202)  942-0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  SBSA  is  a  company  organized  and 
existing  under  the  laws  of  South  Africa. 
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S  JSA  is  authorized  and  regulated  in 
f  )uth  Africa  by  the  Office  of  Banks, 
F  egistrar  of  Banks  of  South  Africa.  As  of 
[  ecember  31, 1993,  SBSA  had 
s  lareholders'  equity  of  3.3  billion  South 
/  frican  Rand  (U.S.$945  million). 

2.  SBSA  requests  an  order  to  permit 
ii ,  as  the  custodian  or  subcustodian  of 
fi  ireign  securities,  cash,  and  cash 

e  luivalents  (collectively  the  "Assets") 

0  investment  companies  (other  than 

ii  I  vestment  companies  registered  under 
s  iction  7(d)  of  the  Act),  to  maintain 
s  ich  assets  in  the  custody  of  Stanbic 
N  erchant  Bank  of  Nigeria,  Ltd.  and 
N  erchant  Bank  (Ghana),  Ltd. 
((  ollectively,  the  "Foreign  Affiliates"). 

3.  SBSA  is  a  wholly-owned  subsidiary 
G  ■  Standard  Bank  Investment 

C  orporation,  Ltd.  ("SBIC").  SBIC  owns 
4  )  percent  of  the  voting  stock  of  Stanbic 
h  erchant  Bank  of  Nigeria,  Ltd.  and  30 
f  ercent  of  the  voting  stock  of  Merchant 
E  ank  (Ghana),  Ltd.  Each  Foreign 
/  ffiliate  is  a  bank  incorporated  under 
t  le  laws  of  a  country  other  than  the 

1  nited  States  and  is  regulated  as  such 

b  y  the  relevant  country's  government  or 
a  1  agency  thereof. 

i  pplicant's  Legal  Analysis 

1.  Section  17(f)  of  the  Act  provides 
t  lat  a  registered  investment  company 
r  lay  place  and  maintain  its  securities 
a  id  similar  assets  in  the  custody  of  a 

b  mk,  or  banks  meeting  the  requirements 

0  [section  26(a)  of  the  Act,  a  member 

f  rm  of  a  national  securities  exchange, 
t  le  investment  company  itself,  or  a 
s  ?stem  for  the  central  handling  of 
s  jcurities  estabHshed  by  a  national 
s  ;curities  exchange.  Section  2(a)(5)  of 
t  le  Act  defines  "banTc"  to  include 
h  inking  institutions  organized  under 
t  le  laws  of  the  United  States,  member 
b  anks  of  the  Federal  Reserve  System, 
a  id  certain  other  banking  institutions  or 
t  ust  companies  doing  business  under 
t  le  laws  of  any  state  or  of  the  United 
J  tates.  Neither  SBSA  nor  the  Foreign 
>  ffiliates  falls  within  the  definition  of 
■  lank"  as  that  term  is  defined  in  the 
i  ct. 

2.  Rule  17f-5  specifies  entities  located 
c  utside  the  United  States  that  are 

t  igible  to  serve  ascustodian  for 
i  ivestment  company  assets.  One  such 
c  ntity  is  a  banking  institution  or  tru.st 
(  ampany  incorporated  or  organized 

1  nder  the  laws  of  a  country  other  than 
t  le  United  States  that  is  regulated  as 

s  jch  by  the  country's  government  or  an 
£  ^ency  thereof  and  that  has 
!  lareholders*  equity  in  excess  of  U.S. 
i  200  million.  SBSA  qualifies  as  an 
(  igible  foreign  custodian.  The  Foreign 
i  ffiliates  do  not  qualify  as  eligible 
f  )reign  custodians  under  rule  17f-5 
c  n!y  because  they  do  not  meet  the 


minimum  shareholders'  equity 
requirement. 

Applicant's  Conditions 

SBSA  agrees  that  an  order  granting 
the  requested  relief  may  be  conditioned 
upon  the  following: 

1.  The  proposed  foreign  custody 
arrangements  regarding  the  Foreign 
Affiliates  satisfy  the  requirements  of 
rule  17f-5  in  all  respects  other  than  the 
Foreign  Affiliates'  level  of  shareholders' 
equity. 

2.  SBSA  will  deposit  the  Assets  with 
a  Foreign  Affiliate  only  in  accordance 
with  an  agreement  (the  "Agreement") 
required  to  remain  in  effect  at  all  times 
during  which  the  Foreign  Affiliate  fails 
to  satisfy  the  requirements  of  rule  17f- 
5.  Each  Agreement  will  be  a  three-party 
agreement  among  SBSA,  the  Foreign 
Affiliate  and  the  U.S.  investment 
company  (or  its  custodian).  Under  the 
Agreement,  SBSA  will  undertake  to 
provide  specified  custodial  or 
subcustodial  services  for  a  U.S. 
investment  company  or  its  custodian, 
and  will  delegate  to  the  Foreign  Affiliate 
such  of  the  duties  and  obligations  of 
SBSA  as  will  be  necessary  to  permit  the 
Foreign  Affiliate  to  hold  in  custody  the 
U.S.  investment  company's  Assets  in 
the  relevant  country.  The  Agreement 
will  further  provide  that  SBSA  will  be 
liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  the  Foreign  Affiliate  of  its 
responsibilities  under  the  Agreement  Jo 
the  same  extent  as  if  SBSA  had  been 
required  to  provide  custody  services 
under  such  agreement. 

3.  SBSA  currently  satisfies  and  will 
continue  to  satisfy  the  minimum 
shareholders  equity  requirement  set 
forth  in  rule  17f-5(c)(2)(i)  under  the  Act. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority- 
Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 

IFR  Doc.  94-25188  Filed  10-11-94:  8:45  ani| 
BiLUNQ  cooe  aoio-oi-M 


[Rel.  No.  10-20599;  International  Series 
Release  No.  725;  File  No.  812-8184] 

The  Standard  Bank  of  South  Africa; 
Notice  of  Application 

(k:tober4, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Standard  Bank  of  Souti. 
Africa.  Ltd.  ("SBSA"). 
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RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  granting  an 
exemption  from  section  17(f)  of  the  Act. 
SUMMARY  OF  APPUCATJON:  SBSA  requests 
an  order  that  would  permit  certain  of  its 
subsidiaries  to  act  as  custodian  or 
subcustodian  for  investment  company 
assets  in  certain  African  countries. 
FILING  DATE:  The  Application  was  filed 
on  August  19, 1994. 

HEARING  OR  NOTIFICATtON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  ^C  by  5:30  p.m.  on 
October  31, 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  diould  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  u 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  Standard  Bank  Centre,  9th 
Floor— 5  Simmonds  Street, 
loharuiesburg  2001,  South  Africa;  do 
Wallace  L.  Timmeny,  Esq.,  and  Clive 
R.G.  O'Grady,  Esq.,  McGuire,  Woods. 
Battle  &  Boothe,  1627  Eye  Street,  NW.. 
Suite  1000.  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bradley  W.  Paulson.  Staff  Attorney,  at 
(202)  942-0147  Of  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFOf^ATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  SBSA  is  a  company  organized  and 
existing  under  the  laws  of  South  Africa. 
SBSA  is  authorized  and  regulated  in 
South  Africa  by  the  Office  of  Banks. 
Registrar  of  Banks  of  South  Africa.  As  of 
December  31, 1993,  SBSA  had 
shareholders'  equity  of  3.3  billion  South 
African  Rand  (U.S.  $925  milhon). 

2.  SBSA  requests  an  order  to  permit 
it.  as  the  custodian  or  subcustodian  of 
foreign  securities,  cash,  and  cash 
equivalents  (collectively  the  "Assets") 
of  investment  companies  (other  than 
investment  companies  registered  under 
section  7(d)  of  the  Act),  to  maintain 
such  assets  in  the  custody  of  the 


following  entities:  Stanbic  Bank 
Botswana.  Ltd.,  Stanbic  Bank  Kenya. 
Ltd.,  Standard  Bank  Namibia,  Ltd.. 
Stanbic  Bank  Uganda,  Ltd.,  Stanbic 
Bank  Swaziland.  LtdL.  Stanbic  Bank 
Zaire.  s.z.a.r.L.  Stanbic  Bank  Zambia, 
Ltd.,  and  Stanbic  Bank  Zimbabwe.  Ltd. 
(collectively,  the  "Foreign  Affiliates"). 

3.  The  Foreign  Affiliates  are  direct 
subsidiaries  of  Applicant  or  SBIC  Africa 
Holdings.  Ltd.  ("SBIC  Africa").  SBSA  is 
a  wholly-owned  subsidiary  of  Standard 
Bank  Investment  Corporation.  Ltd. 
("SBIC")  and  SBIC  Africa  is  a  wholly- 
owned,  direct  subsidiary  of  SBIC  Each 
Foreign  AHlliate  is  a  bank  incorporated 
under  the  laws  of  a  country  other  than 
the  United  States  and  is  regulated  as 
such  by  the  relevant  country's 
government  or  an  agency  thereof. 

Applicant's  Legal  Analysis 

1.  Section  17(0  of  the  Act  provides 
that  a  registered  investment  company 
may  place  and  maintain  its  securities 
and  similar  assets  in  the  custody  of  a 
bank  or  banks  meeting  the  requirements 
of  section  26(a)  of  the  Act.  a  member 
firm  of  a  national  securities  exchange, 
the  investment  company  itself,  or  a 
system  for  the  central  handling  of 
securities  established  by  a  national 
securities  exchange.  Section  2(a)(5)  of 
the  Act  defines  "bank"  to  include 
banking  institutions  organized  under 
the  laws  of  the  United  States,  member 
banks  of  the  Federal  Reserve  System, 
and  certain  other  banking  institutions  or 
trust  companies  doing  business  under 
the  laws  of  any  state  or  the  United 
States.  Neither  SBSA  nor  the  Foreign 
Affiliates  falls  within  the  definition  of 
"bank"  as  that  term  is  defined  in  the 
Act. 

2.  Rule  17F-5  specifies  entities 
located  outside  the  United  States  that 
are  eligible  to  serve  as  custodian  for 
investment  company  assets.  One  such 
entity  is  a  banking  institution  or  trust 
company  incorporated  or  organized 
under  the  laws  of  a  country  other  than 
the  United  States  that  is  regulated  as 
such  by  the  country's  government  or  an 
agency  thereof  and  that  has 
shareholders'  equity  in  excess  of  U.S. 
$200  million.  SBSA  qualifies  as  a  an 
eligible  foreign  custodian.  The  Foreign 
Affiliates  do  not  qualify  as  eUgible 
foreign  custodian  under  rule  17f-5  only 
because  they  do  not  meet  the  minimum 
shareholders'  equity  requirement. 

Applicant's  Conditions 

SBSA  agrees  that  an  order  granting 
the  requested  relief  may  be  conditioned 
upon  the  foUowii^: 

1.  The  proposeaforeign  custody 
arrangements  regarding  the  Foreign 
Affiliates  satisfy  the  requirements  of 


rule  17{-5  in  all  respects  other  than  the 
Foreign  Affiliates'  level  of  shareholders' 
equity. 

2.  SBSA  will  deposit  the  Assets  with 
a  Foreign  Affiliate  only  in  accordance 
with  an  agreement  (the  "Agreement") 
required  to  remain  in  effect  at  all  times 
during  which  the  Foreign  Affiliate  fails 
to  satisfy  the  requirements  of  rule  17f- 
5.  Each  Agreement  will  be  a  three-party 
agreement  among  SBSA.  the  Foreign 
Affiliate  and  the  U.S.  investment 
company  (or  its  custodian).  Under  the 
Agreement,  SBSA  will  undertake  to 
provide  specified  custodial  or 
subcustodial  services  for  a  U.S. 
investment  company  or  its  custodian, 
and  will  delegate  to  the  Foreign  Affiliate 
such  of  the  duties  and  obligations  of 
SBSA  as  will  be  necessary  to  permit  the 
Foreign  Affiliate  to  hold  in  custody  the 
U.S.  investment  company's  Assets  in 
the  relevant  country.  The  Agreement 
will  further  provide  that  SBSA  will  be 
liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  the  Foreign  Affiliate  of  its 
responsibilities  under  the  Agreement  to 
the  same  extent  as  if  SBSA  had  been 
required  to  provide  custody  services 
under  such  agreement. 

3.  SBSA  currently  satisfies  and  will 
continue  to  satisfy  the  minimum 
shareholders  equity  requirement  set 
forth  in  rule  17f-5(C)(2)(i)  under  the 
Act. 

For  the  SEC,  by  the  Division  of  iDvestmenl 
Management,  pursuant  to  delegated 
authority. 

Nfargaret  H.  McFarland 

Deputy  Secretary. 

IFR  Doc.  94-25189  Filed  10-11-94;  8:45  ami 
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[Rel.  No.  IC-20602;  812-8190] 

WSIS  Series  Trust,  et  al.;  Notice  of 
Application 

October  5, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  WSIS  Series  Trust  (the 
"Trust").  Wertheim  Schroder 
Investment  Services,  Inc.  (the 
"Adviser"),  and  Wertheim  Schroder  & 
Co.  Incorporated  (the  "Distributor"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  granting  a  conditional 
exemption  from  sections  2(a)(32), 
2(a)(35, 18(f)(1),  18(g).  18(i).  22(c).  and 
22(d)  of  the  Act,  and  rule  22c-l 
thereunder. 
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SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  certain  open- 
end  management  investment  companies 
to  issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities,  and  assess  and, 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of  the 
shares. 

FILING  DATES:  The  application  was  filed 
on  August  18, 1994.  and  amended  on 
October  3, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  31. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  4505th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Wertheim  Schroder 
Investment  Services,  Inc.,  787  Seventh 
Avenue,  New  York,  New  York  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
942-0581,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  information:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  registered  open-end 
management  investment  company  that 
currently  offiers  shares  in  five  series. 
Each  existing  or  future  series  of  the 
Trust  is  referred  to  herein  as  a  "Fund." 

2.  The  Adviser  is  a  registered 
investment  adviser  that  serves  as 
investment  adviser  to  all  five  series  of 
the  Trust.  The  Distributor  serves  as 
principal  underwriter  to  the  Trust.  The 
Adviser  is  a  wholly  owned  subsidiary  of 
the  Distributor. 

3.  Applicants  request  that  any  order 
also  apply  to  any  open-end  investment 
company  advised  by  the  Adviser  or  any 
entity  controlled  by,  or  under  common 
control  with  the  Adviser,  or  for  which 
the  Distributor  or  any  entity  controlled 
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)y  or  under  common  control  with  the 
Distributor  serves  as  principal 
mderwriter  and  that  (a)  hereafter 
>ecomes  part  of  the  same  "group  of 
nvestment  companies,"  as  defined  in 
ule  lla-3,  and  (b)  issues  classes  of 
1  hares  that  are  identical  in  all  material 
1  espects  to  the  classes  described  in  this 
i  pplication. 

4.  Applicants  seek  an  order  to  permit 
(  ach  of  the  Funds  to  offer  multiple 

(  lasses  of  shares  (the  "Multiple  Class 
lystem").  The  Funds  initially  will  issue 
our  classes  of  shares.  The  requested 
(  rder  also  will  permit  each  Fund  to 
i  ssess  a  CDSC  on  redemptions  of  certain 
( lasses  of  shares,  and  waive  the  CDSC 
1  nder  certain  circumstances. 

5.  Class  A  shares  generally  will  be 
offered  at  net  asset  value  plus  a  fi-ont- 

id  sales  charge.  Class  A  shares  will  be 
lid  without  a  front-end  sales  charge, 
[owever,  but  rather  will  be  subject  to  a 
»SC  if  they  were  purchased  (a)  in  an 
lount  greater  than  a  specified  amount 
( :urrently  expected  to  be  $1  million)  or 
( ))  with  the  proceeds  from  the 
r  Jdemption  or  sale  of  shares  of  another 
investment  company  (which 
redemption  did  not  result  in  the 

fyment  by  the  investor  of  a  CDSC).  The 
)SC  for  such  Class  A  shares  will  be  at 
expected  rate  of  up  to  1%  if  they  are 
redeemed  within  four  years  after 
urchase.  In  addition,  all  Class  A  shares 
'ill  be  subject  to  a  non-rule  12b-i 
lareholder  servicing  fee  of  up  to  .25% 
the  average  daily  net  assets  of  the 
jassarmually.. 

6.  Class  B  shares  will  be  offered 

v  ithout  a  front-end  sales  charge,  but 

V  ill  be  subject  to  a  CDSC  at  an  expected 
r  ite  of  up  to  1%  on  redemptions  within 
t  le  first  year  after  purchase.  In  addition, 
t  le  shares  will  bear  rule  12b-l 

c  istribution  fees  of  up  to  .75%  (.50%  in 
t  le  case  of  some  Funds)  and  a  non-rule 
1  Jb-l  shareholder  servicing  fee  of  up  to 
.  5%  of  the  average  daily  net  assets  of 
t  le  class  annually. 

7.  Class  C  shares  will  be  subject  to  a 

V  iriable  rate  CDSC  (declining  over  tihie) 
f<  r  a  period  of  several  years  after 

p  irchase.  Applicants  currently  expect 
tnat  the  percentage  of  the  CDSC     - 
generally  will  vary  from  6%  for 
n  demptions  made  during  the  first  year 
&  om  initial  purchase  to  1%  for 
n  demptions  made  during  the  sixth  year 
fit  Dm  purchase.  In  addition.  Class  C 
slkares  will  bear  rule  12b-l  distribution 
ft  Bs  of  up  to  .75%,  and  a  non-rule  12b- 
1  shareholder  servicing  expense  of  up  to 
.2  5%,  of  the  average  daily  net  assets  of 
tl  e  class  annually.  Class  C  will 
ai  itomatically  convert  into  Class  A 
si  ares  after  a  specified  period  (currently 
«  pected  to  be  six  years)  from  the  date 
o  purchase. 


8.  Class  D  shares  will  be  offered 
without  any  sales  charges  or  rule  12b- 
1  fees.  Class  D  shares  will  be  offered 
only  to  certain  qualified  institutional 
investors  that  wish  to  make  very  large 
investments.  Investors  eligible  to 
purchase  Class  D  shares  will  include 
tax-qualified  employee  benefit  plans, 
endowment  funds,  foundations,  and 
other  tax-exempt  organizations  and 
certain  insurance  company  separate 
accounts.* 

9.  The  net  asset  value  of  all 
outstanding  shares  of  all  classes  of  a 
Fund  will  be  computed  by  allocating 
gross  income  and  expenses  to  each  class 
based  on  the  net  assets  attributable  to 
each  class,  except  for  rule  12b-l  fees, 
shareholder  servicing  expenses,  and 
"Class  Expenses,"  as  defined  in 
condition  1  below. 

10.  Class  C  shares  will  automatically 
convert  into  Class  A  shares  or  shares  of 
classes  created  in  the  future  which  are 
identical  in  all  material  respects  to  the 
Class  A  shares  after  a  specified  period 
(not  to  exceed  six  years)  following  the 
purchase  date.  Class  C  shares  acquired 
by  exchange  from  Class  C  shares  of 
another  Fund  will  9onvert  into  Class  A 
shares  based  on  the  time  of  the  initial 
purchase.  Class  C  shares  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions  paid  in  respect 
of  Class  C  shares  will  convert  into  Class 
A  shares  at  the  same  time  as  the  shares 
with  respect  to  which  they  were 
purchased  are  converted. 

11.  Applicants  expect  that  shares  of 
each  Fund  may  be  exchanged  for  shares 
of  the  same  respective  class  in  any  other 
fund,  without  payment  of  an  additional 
sales  charge.  All  exchange  privileges 
applicable  to  each  class  will  comply 
with  rule  lla-3  under  the  Act. 

12.  No  CDSC  will  be  imposed  with 
respect  to:  (a)  redemptions  of  shares  that 
were  purchased  more  than  a  specified 
number  of  years  prior  to  the 
redemptions:  (b)  shares  derived  from 
reinvestment  of  dividends  or  capital 
gain  distributions;  or  (c)  the  amount  that 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  fh)m 
capital  appreciation.  The  amount  of  the 
CDSC  will  be  calculated  as  the  lesser  of 
the  amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  such  percentage 


'  The  mininiuni  initial  investment  amount  will  be 
$25,000  or  less  for  Class  A,  Class  B  and  Class  C 
shares  and  $1,000,000  for  Qass  D  shares.  These 
amounts  may  be  changed  from  time  to  time,  but  it 
is  anticipated  that,  even  if  the  specific  amounts 
change,  the  Class  A,  Class  B,  and  Oats  C  shares 
would  continue  to  have  a  low  minimum 
investment,  while  Class  D  shares  would  have  a 
much  higher  minimum  investment 


of  the  net  asset  value  of  the  shares  at  the 
time  of  redemption. 

13.  In  determining  the  applicability 
and  rate  of  any  CDSC,  it  will  be 
assumed  that  a  redemption  is  made  first 
of  shares  representing  reinvestment  of 
dividends  and  capital  gain  distributions 
and  then  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time.  This  will  result  in  the  charge,  if 
any,  being  imposed  at  the  lowest 
possible  rate.  In  addition,  redemption 
requests  placed  by  shareholders  who 
own  shares  of  more  than  one  class  will 
b>e  satisfied  first  by  redeeming  the 
shareholder's  shares  of  the  class  or 
classes  not  subject  to  a  CDSC.  unless  the 
shareholder  has  specifically  elected  to 
redeem  shares  which  are  subject  to  a 
CDSC. 

14.  The  CDSC  will  not  be  imposed  on 
shares  issued  prior  to  the  effective  date 
of  the  order  granting  exemptive  relief. 

15.  Apphcants  request  relief  to  p>ermit 
each  Fund  to  waive  or  reduce  the  CDSC 
in  certain  circumstances.  Any  waiver  or 
reduction  will  comply  with  the 
conditions  in  paragraphs  (a)  through  (d) 
of  rule  22d-l  under  the  Act. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  from  sections  18(f)(1), 
18(g).  and  18(i)  to  issue  multiple  classes 
of  shares  representing  interests  in  the 
same  portfolio  of  securities.  Applicants 
believe  that,  by  implementing  the 
multiple  class  distribution  system,  the 
Funds  would  be  able  to  facilitate  the 
distribution  of  their  shares  and  permit 
shareholders  to  receive  the  benefits  of 
mutual  fund  services  and  distribution 
arrangements  and  the  added  benefits  of 
scale  and  other  advantages  that  may 
result  from  combining  investors'  assets 
in  a  single  portfolio.  Applicants  also 
believe  that  the  proposed  allocation  of 
expenses  and  voting  rights  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders.  The  proposed 
arrangement  does  not  involve 
borrovdngs,  affect  the  Funds'  existing 
assets  or  reserves,  or  increase  the 
speculative  character  of  the  shares  of  a 
Fund. 

2.  Applicants  also  request  an 
exemption  under  section  6(c)  ftt)m 
sections  2(a)(32),  2(a)(35),  22(c).  and 
22(d),  and  rule  22c-l.  to  assess  and, 
under  certain  circumstances,  waive  a 
CDSC  on  redemptions  of  shares. 
Applicants  believe  that  the  CDSC 
arrangement  would  permit  shareholders 
to  have  the  advantage  of  greater 
investment  dollars  working  for  them 
from  the  time  of  their  purchase  than  if 

a  sales  charge  had  been  imposed. 


Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  the  impact  of  the 
disproportionate  payments  made  under 
the  rule  12b-l  distribution  plan  and  the 
shareholder  services  plan,  and  any  Class 
Expenses  which  are  limited  to  (i) 
transfer  agency  fees  attributable  to  a 
specific  class  of  shares;  (ii)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
pro-xies  to  current  shareholders  of  a 
specific  class;  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
SEC  registration  fees  incurred  by  a  class 
of  shares;  (v)  administrative  services 
fees  payable  under  each  class' 
respective  administrative  services 
agreement,  if  any;  and  (vi)  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  Commission  pursuant 
to  an  amended  order;  (b)  voting  rights 
on  matters  which  pertain  to  rule  12b-l 
plans  except  as  provided  in  condition  2 
below;  (c)  the  different  exchange 
privileges  of  the  classes  of  shares;  (d) 
the  designation  of  each  class  of  shares 
of  a  Fund;  and  (e)  the  fact  that  only 
certain  classes  will  have  a  conversion 
feature. 

2.  If  a  Fund  implements  any 
amendments  to  its  rule  12b-l  plan  (or. 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  service  plan) 
that  would  increase  materially  the 
amount  that  may  be  t>ome  by  a  class  of 
shares  under  the  plan  into  which 
another  class  vfill  convert  (the  "Target 
Class"),  shares  of  the  class  that  will 
convert  (the  "Pim:hase  Class")  will  stop 
converting  into  the  Target  Class  unless 
the  Purchase  Class  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  Trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  (the  "New  Target  Class"), 
identical  in  all  material  respects  to  the 
Target  Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  covert  into  the  Target 
Class.  If  deemed  advisable  by  the 
Trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 


of  all  existing  Purchase  Class  shares  for 
a  new  class  (the  "New  Purchase  Class"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  the  New  Purchase  Class  will 
convert  into  the  New  Target  Class.  The 
New  Target  Class  or  the  New  Purchase 
Class  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  6,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
New  Target  Class  or  the  New  Purchase 
Class  shall  be  borne  solely  by  the 
Adviser  or  Distributor.  The  Purchase 
Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  the  Target  Class  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

3.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load.  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  III.  section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

4.  The  Trustees  of  the  Trust,  including 
a  majority  of  the  independent  Trustees, 
shall  have  approved  the  Multiple  Class 
System  prior  to  the  implementation  of 
the  Multiple  Class  System  by  a 
particular  Fund.  The  minutes  of  the 
meetings  of  the  Trustees  regarding  their 
deliberations  with  respect  to  the 
approvals  necessary  to  implement  the 
Multiple  Class  System  will  reflect  in 
detail  the  reasons  for  determining  that 
the  Multiple  Class  System  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders. 

5.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  of  a  Fund  and  any 
subsequent  charges  thereto  will  be 
reviewed  and  approved  by  a  vote  of  the 
Trustees,  including  a  majority  of  the 
independent  Trustees.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Fund  to  meet  Class  Expenses, 
rule  12b-l  fees  and  shareholder 
servicing  fiees  shall  provide  to  the 
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Trustees,  and  the  Trustees  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

6.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  or  shares.  The  Trustees, 
including  a  majority  of  the  independent 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflict  arises,  the  Adviser  and 
Distributor  at  their  own  costs  will 
remedy  the  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

7.  The  Trustees  of  the  Trust  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  .sale  or 
servicing  of  a  class  of  shares  will  be 
used  to  support  any  distribution  or 
servicing  fee  charged  to  shareholders  of 
such  class  of  shares.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  not  be 
presented  to  the  Trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subje*  t  to  the  review  and  approval  of 
the  independent  Trustees  in  the  exennse 
of  their  nduciary  duties. 

8.  Each  shareholder  services  plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
I2b-l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

9.  Dividends  paid^jy  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  and  on  the  same  day  and 
will  be  in  the  same  amount,  except  that 
fee  payments  made  under  the  rule  12b- 
1  plans  relating  to  a  particular  class  of 
shares  will  be  borne  exclusively  by  such 
class  and  except  that  any  Class  Expense 
and  shareholder  servicing  expenses  will 
be  borne  exclusively  by  the  applicable 
class  of  shares. 

10.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
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b'arious  classes  and  the  proper 
allocation  of  expenses  among  the 
/arious  classes  have  been  reviewed  by 
m  expert  (the  'ExpOTt").  The  Expert  has 
endered  a  report  to  applicants  (and 
iuch  report  has  been  filed  with  the  SEC 
IS  an  exhibit  to  the  application)  that 
luch  methodology  and  procedures  are 
{ idequate  to  ensure  that  such 
I  :alculations  and  allocations  will  be 
1  nade  in  an  appropriate  manner.  On  an 
I  >ngoing  basis,  the  Expert,  or  an 
( ippropriate  substitute  Expert,  will 
I  nonitor  the  manner  in  which  the 
( alculations  and  allocations  are  being 
I  nade  and.  based  upon  such  review,  will 
1  ender  at  least  aiyiually  a  report  to  the 

I  'unds  that  the  calculations  and 

I I  locations  are  being  made  properly. 

'  "he  reports  of  the  Expert  shall  be  filed 
I  s  part  of  the  periodic  reports  filed  with 
I  le  Commission  pursuant  to  sections 
0(a)  and  30(b)(1)  of  the  Act.  The  work 
lapers  of  the  Expert  with  respect  to 
fjch  reports,  following  request  by  the 
'unds  which  the  Funds  agree  to  make, 
'  rill  be  available  for  inspection  by  the 

<  iommission  staff  upon  the  written 
1 3qu^  for  these  work  papers  by  a 
i  enior  member  of  the  Division  of 

tivestment  Management  or  of  a 
egional  Office  of  the  Commission, 
1  mited  to  the  Director,  an  Associate 
I  director,  the  Chief  Accountant,  the 

<  hief  Financial  Analyst,  any  Assistant 
I  lirector,  and  any  Regional 

i  administrator  or  associate  and  Assistant 
i  administrator.  The  initial  report  of  the 
I  Xpert  is  a  "report  on  policies  and 
{ rocedures  placed  in  operation"  and  the 
( ngoing  reports  will  be  "reports  on 
[  olicies  and  procedures  placed  in 
t  peration  and  tests  of  operating 
( ffectiveness"  as  defined  and  described 
i  1  SAS  No.  70  of  the  AICPA.  as  it  may 
I  B  amended  from  time  to  time,  or  in 
s  milar  auditing  standards  as  may  be 
a  dopted  by  the  AICPA  from  time  to 
t  me. 

11.  Applicants  have  adequate 
f  icilities  in  place  to  ensure 
i  nplementation  of  the  methodology  and 
f  rocedures  for  calculating  the  net  asset 
\  alue  and  dividends  and  distributions 
a  Tiong  the  various  classes  of  shares  and 
t  le  proper  allocation  of  expenses  among 
s  jch  classes  of  shares  and  this 
r  ^presentation  has  been  concurred  with 
b  y  the  Expert  in  the  initial  report 
r  sferred  to  in  condition  10  above  and 
V  ill  be  concurred  with  by  the  Expert,  or 
a  1  appropriate  substitute  Expert,  on  an 
c  ngoing  basis  at  least  annually  in  the 
0  tigoing  reports  referred  to  in  condition 
1 3  above.  Applicants  agree  to  take 
li  nmediate  corrective  action  if  the 
E  Xpert,  or  appropriate  substitute  Expert, 


does  not  so  concur  in  the  ongoing 
reports. 

12.  The  prospectuses  of  the  Funds 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

13.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Funds  to  agrees  to  conform  to  these 
standards. 

14.  Tlie  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Funds  with  respect  to 
the  Multiple  Class  System  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  Trustees. 

15.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data. 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospec:tus 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  Each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  .shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  \w 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expen.ses  and/or  performantxj 
data  applicable  to  all  classes  of  shares. 
The  information  provided  by  applicants 
for  publication  in  any  newspaper  or 
similar  listing  of  the  Fund's  net  asset 
values  and  public  offering  prices  will 
present  each  class  of  shares  separately. 

16.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
will  not  imply  Commission  approval  or 
authorization  of  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  rule  12b- 
1  plans  or  shareholder  services  plans  iu 
reliance  on  the  order. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Inve^ent  Company  Act 
Release  No.  16619  (November  2, 1988), 
as  the  nile  is  currently  proposed  and  ns 


it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  94-25190  Filed  10-11-94;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange.  Inc. 

October  5, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934_and  Rule  12f-l  thereunder 
for  unlistMtrading  privileges  in  the 
following  securities: 

Reliance  Steel  &  Aluminum  Co. 
Common  Stock.  No  Par  Value  (File  No.  7- 
13022) 
Templeton  Vietnam  Opportunities  Fund.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13023) 
Ameridata  Technologies,  Inc. 
Common  Stock,  $.01  Part  Value  (File  No. 
7-13024) 
Banco  Wiese  Limitado 
American  Depositary  Shares  (each  rep.  4 
Common  Shares)  (File  No.  7-13025) 
Czech  Republic  Fund,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-13026)  '^ 

Nippon  Telegraph  ft  Telephone  Corp. 
American  Depositary  Shares  (each  rep.  1/ 
200th  of  a  Shr.  of  Conunon  Stock)  (File 
No.  7-13027) 
Sterile  Concepts  Holdings,  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
13028) 
Templeton  Dragon  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
13029) 
Zeigier  Coal  Holding  Co. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
13030) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  27. 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 


privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 

Secretary. 

IFR  Doc.  94-25184  Filed  10-11-94;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

October  5. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  (Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  SecuriUes  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Met-Ed  Capital.  L.F. 
9%  Cum.  Mo.  Inc.  Pfd.  Sec.,  (MIPS)  Ser.  A 
(File  No.  7-13047) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  9. 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NVV.,  Washington,  D.C. 
20549,  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  94-25185  Filed  10-11-94;  8:45  ami 
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[Release  No.  34-34798;  International  Series 
Release  No.  726;  File  No.  SR-PHU-M-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Ctiange  by 
the  Philadelphia  Stock  Exchange,  inc.. 
Relating  to  Amendment  to  Foreign 
Currency  Option  Trading  Hours 

Octobers.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b){l).  notice  is 
hereby  given  that  on  September  22, 
1994,  the  Philadelphia  Stock  Exchange. 
Inc.  ("PHLX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  OR  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently.  PHLX  Rule  101,  "Hours  of 
Business,"  provides  that  the  foreign 
currency  option  ("FCO")  trading  session 
will  be  conducted  between  1:30  a.m. 
and  2:30  p.m.  each  business  day.  The 
PHLX  proposes  to  amend  PHLX  Rule 
101  to  provide  that  FCO  trading  will  be 
conducted  between  2:30  a.m.  and  2:30 
p.m.  each  business  day.  Thus,  the  PHLX 
will  move  the  opening  of  FCO  trading 
from  1:30  a.m.  to  2:30  a.m.  Eastern  time 
("ET")  for  all  PHLX-listed  FCOs  except 
the  Canadian  dollar,  which  will 
continue  to  commence  trading  at  7:00 
a.m.  ET  each  business  day. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary.  PHLX,  and 
at  the  Commission. 

II.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of  . 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regylatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

According  to  the  PHLX,  the 
Exchange's  FXXD  trading  hours  for  the 
last  nine  months  have  commenced  at 
1 :30  a.m.  ET  each  Monday  throwgh 
Friday  and  terminated  at  2:30  p.m.  ET 
on  the  afternoon  of  each  trading  day. 
The  PHLX  states  that  over  the  past  nine 
months,  less  than  one  percent  of  the 
PHLX's  FCO  volume  was  generated 
during  the  1:30  a.m.  ET  to  2:30  a.m.  ET 
time  period.  Upon  the  recommendation 
of  the  Exchange's  FCO  Committee,  a 
standing  committee  of  the  Board  of 
Governors  ("Board"),  the  Board 
approved  the  proposed  adjustment  in 
trading  hours  to  change  the 
commencement  of  PCX)  trading  from 
1 :30  a.m.  ET  to  2:30  a.m.  ET.  The 
proposal  is  designed  to  ease  the  staffing 
burden  on  current  registered  FCO 
specialist  units  as  well  as  floor 
brokerage  units  and  registered  option 
trader  firms.  The  PHLX  proprases  to 
implement  the  adjusted  2:30  a.m.  ET 
commencement  of  FCO  trading  on 
October  31, 1994,  to  coordinate  with  the 
resumption  of  trmling  during  Eastern 
Standard  time,  as  October  30,  1994.  will 
mark  the  end  of  Eastern  Daylight 
savings  time. 

The  PHLX  beheves  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,  in  general,  and,  in  particular, 
with  Section  6(b)(5),  in  that  it  is 
designed  to  further  promote  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

IB)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 
The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

IC)  Self  Regulatory  Organizations 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  rbceived  at  the  timn  of  the 
filing. 

IH.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  dale  oi 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  whit  h  the  self-regulatory 
organization  consents,  the  .Commis.sion 
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will:  (a)  by  order  approve  such  proposed 
rule  change,  or  (b)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitatkm  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the  * 
Commission,  and  all  written       "^ 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
hose  that  may  be  withheld  from  the 
)ubhc  in  accordance  with  the 
)rovisions  of  5  U.S.C.  552,  will  be 
ivailable  for  inspection  and  copying  at 
iie  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
:opying  at  the  principal  office  of  the 
ibove-mentioned  self-regulatory 
jrganization.  All  submissions  should 
■efer  to  the  file  number  in  the  caption 
ibove  and  should  be  submitted  by 
November  2, 1994. 

For  the  Commission,  by  the  Otvision  of 
•larkct  Regulation,  pursuit  to  delngated 
luthority.' 

4argvct  H.  McFvlaad. 

^puty  Secretary. 

PR  Doc.  94-25254  Filed  10-11-94;  «:45  am| 
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>etf-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
learing;  Philadelphia  Stock  Exchange, 
ncorporated 

)Uobcr5,  1994 

The  above  named  national  securities 
I  xcJiange  has  filed  applications  with  the 
iecurities  and  Exchange  Commission 
'Commission")  pursuant  to  Section 
2(f)(1)(B)  of  the  Securities  Exchange 
let  of  1934  and  Rule  12f-1  thereunder 
or  unlisted  trading  privileges  inihe 
jllowing  securities: 

ankers  Trust  of  Newi  York  VAnp. 
Dop.  Shares  Each  Representing  I.UOtb  of  a 
share  of  Adj.  (Aim.  Pfd.  Stock  IFilc  .Ma 
7-13031) 
I  oliance  Steel  and  Aluminum  Co. 


Common  Stock,  No  Par  Value  (File  No  7- 
13032) 

Mid-Atlantic  Medical  Services 
Conmton  Stock.  $.01  Par  Value  (File  No  7- 
13033) 
Nippon  Telegraph  and  Telephone  Corp. 
American  Depository  Shares,  Each 
Representing  1.200th  of  a  share  of 
Common  Stock,  Yen,  50,000  Par  (Fill- 
No.  7-13034) 
Banco  VViese  Limitado 
American  Depositary  Shares,  Each 
Representing  4  Common  Shares  (Filfi  No 
7-1 3035) 
Ameridata  Technologies,  Int 
Common  Stock.  $.01  Par  Value  (File  No  7- 
13036) 
Zeigler  Coal  Holding  Co. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13037) 

"These  securities  are  listed  and 
registered  on  one  or  m<Hre  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Odober  27, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.W.,  Washington.  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  thai 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Mark«jt  Regulation,  pursuant  to  delegattnl 

authority. 

Joaalhan  G.  Katz, 

Secretary. 

IFR  Do<;.  94-25186  Filed  10-11-94:  8 :4.'>  «jnj 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
incorporated 

October  5. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  thi- 
Securities  and  Exchange  Commis5;ion 
( "Comrni.ssion")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Amorii  a  West  Airlines 


Clan  B  Common  Stock,  $.01  Par  Vahw 
(File  No.  7-13038) 
Hayes  Wheels  International,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
13039) 
Newbridge  Networks  Corp. 
Common  Stock,  No  Par  Valw  fPile  No.  7- 
13040) 
Reliance  Steel  ft  Aluminum  Co. 
Common  Stock,  No  Par  Value  (File  .No.  7- 
13041) 
TVX  Gold.  Inc:. 
Common  Stock,  No  Par  Value  (File  No.  7- 
13042) 
Blackrock  1999  Term  Tnist,  Inc. 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
13043) 
Blackrock  Investment  Quality  Term  Trost  • 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
13044) 
Blackrock  Insured  Muni  2008  Term  Tmst 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
13045) 
Mid-Atlantic  Medical  .Service,  Inc. 
Common  Stock,  $.01  Par  Value  (Filo  No.  7- 
13046) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exdianges  and  are  reported  in 
the  consolidated  transaction  reporting' 
system. 

Interested  persons  are  inxited  to 
submit  on  or  before  October  27, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
appb'cation.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.W..  Washington,  D.C 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  \he  Division  uf 
Market  Regulation,  pursuant  to  delegated 
authority. 

fonalhan  G.  Katz, 

Secretory. 

|FR  Doc  94-25183  Filed  10-11-»4;  8  45  am| 
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[Release  No.  34-34790;  FHe  No.  SR-CHX- 
94-19J 

Self  Regulatory  Organizatfons;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
Chicago  Slock  Exchange,  Inc.  to  Wahre 
Exchange  Transaction  Fees  on  Trades 
in  the  Chicago  Stock  Basket 

Octubei  5,1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act").  15  U.S.C  78s(bMl).  notice  is 

hereby  given  that  on  October  3, 1994, 
the  Chicago  Stock  Exchange.  Inc. 
("CHX-  or  "Exchange")  filed  with  the 
Set:urities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n 
and  Hi  bebw,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

The  CHX  proposes  to  waive,  through 
December  31, 1994,  Exchange 
transaction  fees  for  trades  in  the  Chicago 
Stock  Basket  ("CXM").  This  would 
extend  a  waiver  currently  in  effect 
through  September  30, 1994.'  Proposed 
new  language  is  italicized  and  deleted 
language  is  bracketed: 

(c)  Transaction  Fee  Schedule  Rounds 
Lots/Mixed  Lots:  45  cents  per  100 
shares,  $100  maximum  per  trade. 

Odd  Lots:  35  cents  per  trade,  $400 
maximum  monthly  fee. 

The  above  fees  shall  not  apply  to 
transactions  in  the  Chicago  Basket 
("CXM")  through  (September  30. 1994] 
December  J 1, 1994. 

n.  Self-Regttlalory  Oi<gaiiizatiaa*s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piupose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  orgacizalion  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statuton,-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
is  to  extend  the  waiver  of  certain 


'  -This  waiver  hecamc  cfTmlivc  in  Sw  uriliesi 
Exchingi!  Act  Release  No.  33056  (Oclotwr  15. 1993). 
-58  FR  543.'J7  (October  21,  1993)  (Kilr  No.  SR-Cltt- 
93-24).  and  subsequently  was  extended  in 
Securities  Exchange  Act  Release  Nos.  33381 
(necember  23.  1993),  58  FR  69415  (December  30. 
1993)  (File  No.  SR-atX-9»-34):  33836  fMarcb  30, 
1994),  59  FR  16248  (April  6.  1994)  (File  Na  SR- 
CHX-94-08);  and  34314  (July  5, 19M),  59  FR  3553.S 
(|i>ly  12.  1994)  (FUe  Na  SR-(:ilX-S4-16). 


Exchange  fees  for  trades  in  CXM 
through  December  31, 1994. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtheram« 
of  tfie  purposes  of  the  Act. 

C.  Self -Regulatory  (^anization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Conunents  were  neither  solicited  nor 
received. 

III.  Date  of  Effectivoiess  of  the 
Proposed  Rule  Changs  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishis 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  ap|m>priate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  stateniRnls 
with  respect  to  the  proposed  rule 
change  that  are  filed  vrith  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  iho 
public  in  accordance  with  the 
provisions  nf  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  al 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  EC  20549.  Copies  of  su<i» 
filing  will  al.so  be  available  for 
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inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-19 
ap.u  should  be  submitted  by  November 
2.1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  puisuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary: 
|FR  Doc.  S4-25182  Filed  10-11-94:  8:45  am] 

CiLUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMiNISTRATION 


[License  No.  02/02-0553] 

Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  August  16, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  42099)  stating  thBt  an  application 
had  been  filed  by  Needhara  Capital 
SBIC.  L.P..  New  York.  New  York,  with 
the  S  nail  Business  Administration 
(SBA;  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1994))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  on  August  31, 1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received.  Notice  is 
hereby  given  that,  pursuant  to  section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958.  as  amended,  after  having 
considered  the  application  and  all  other 
pertinent  information,  SBA  issued 
License  No.  02/02-0553  on  September 
19. 1994,  to  Needham  Capital  SBIC.  L.F. 
to  operate  as  a  small  business 
investment  company. 

The  Licensee  will  have  initial  private 
capital  of  $2.5  million  and  has 
commitments  for  additional  capjtal 
which  are  expected  to  reflect  total 
capital  of  $7.5  million  when  fully 
invested.  The  Licensee  will  be  owned 
by  Needham  Capital  Partners,  L.P., 
which  in  turn  is  owned  by  Needham 
and  Company  and  66  limited  partners. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  30, 1994. 
'  Robert  D.Stillman, 
Associate  Administrator  for  InvestmerU 
(FR  Doc.  94-25226  Filed  10-11-94;  8:45  am] 
■ILUNO  COM  M2S-01-M 
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[L  cense  No.  02/02-0554] 

Ni  ttice  of  Issuance  of  a  Small  Business 
In  #estment  Company  License 

On  May  27, 1994,  a  notice  was 
p  iblished  in  the  Federal  Register  (59 
F  [  27645)  stating  that  an  application 
h.  d  been  filed  by  Odyssey  Partners 
S  ;IC,  L.P.,  New  York,  New  York,  with 
th  e  Small  Business  Administration 
(S  BA)  pursuant  to  §107.102  of  the 
R  !g>jlations  governing  small  business 
ir  vestment  companies  (13  CFR  107.102 
(1  994))  for  a  license  to  operate  as  a  small 
b  isiness  investment  company. 

Interested  parties  were  given  until 
c  Dse  of  business  on  June  27, 1994  to 
SI  bmit  their  comments  to  SBA.  No 
o  imments  were  received. 

Notice  is  hereby  given  that,  pursuant 
t(  Section  301(c)  ofthe  Small  Business 
h  vestment  Act  of  1958,  as  amended, 
a  ter  having  considered  the  application 
a  id  all  other  pertinent  information,  SBA 
i!  sued  License  No.  02/02-0554  on 
S  sptember  19, 1994,  to  Odyssey 
P  Miners  SBIC,  L.P.  to  operate  as  a  small 
b  jsiness  investment  company. 

The  Licensee  will  have  initial  private 
c  ipital  of  $9.0  million  and  has 
c  immitments  for  additional  capital 
V  hich  are  expected  to  reflect  total 
c  ipital  of  $45.4  million  when  fully 
i  ivested.  The  Licensee  will  be  wholly 
c  wned  by  Odyssey  partners,  L.P. 

(i  'atalog  of  Federal  Domestic  Assistance 
i  rogram  No.  59.011,  Small  Business 
I  ivestment  Companies) 

Dated:  September  30. 1994. 
I  obert  D.  Stillman, 

i  ssociate  Administrator  for  Investment. 
I  -R  Doc.  94-25227  Filed  10-11-94;  8:45  am] 

I  ILUNG  CODE  8025-01-M 


Jcense  No.  10/10-0189] 

lotice  of  issuance  of  a  Small  Business 
ivestment  Company  License 

On  July  7, 1994,  a  notice  was 
lublished  in  the  Federal  Register  (59 
R  34893)  stating  that  an  application 
lad  been  filed  by  Pacific  Northwest 
'artners  SBIC,  L.P.,  Bellevue, 
Vashington,  with  the  Small  Business 
Vdministration  (SBA)  pursuant  to 
i  107.102  of  the  Regulations  governing 
;mall  business  investment  companies 
13  CFR  107.102  (1994))  for  a  license  to 
)perate  as  a  small  business  investment 
;ompany. 

Interested  parties  were  given  until 
:lose  of  business  on  August  6, 1994  to 
jubmit  their  comments  to  SBA.  No 
:omments  were  received.  Notice  is 
lereby  given  that,  pursuant  to  Section 
JOl(c)  ofthe  Small  Business  Investment 
\ct  of  1958,  as  amended,  after  having 


considered  the  application  and  all  other 
pertinent  information,  SBA  issued 
License  No.  10/10-0189  on  September 
19, 1994,  to  Pacific  Northwest  Partners 
SBIC,  L.P.  to  operate  as  a  small  business 
investment  company. 

The  Licensee  will  have  initial  private 
capital  of  $5.3  million  and  has 
commitments  for  additional  capital 
which  are  expected  to  reflect  total 
capital  of  $10.6  million  when  fully 
invested.  The  Licensee  will  be  o'Amed 
by  50  Limited  Partners. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  30, 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-25225  Filed  10-11-94;  8:45  am] 

BILUNC  COOE  S02S-01-M 


[License  No.  01/01-0360] 

Notice  of  Insurance  of  a  Small 
Business  Investment  Company 
License 

On  August  9, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  40635)  stating  that  an  application 
had  been  filed  by  Zero  Stage  Capital  V, 
L.P.,  Cambridge,  Massachusetts  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.102  ofthe  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  on  August  24, 1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received.  Notice  is 
hereby  given  that,  pursuant  to  Section 
301(c)  ofthe  Small  Business  Investment 
Act  of  1958,  as  amended,  after  having 
considered  the  application  and  ?.!1  other 
pertinent  information,  SBA  issued 
License  No.  01/01-0360  on  September 
26, 1994,  to  Zero  Stage  Capital  V,  L.P. 
to  operate  as  a  small  business 
investment  company. 

The  Licensee  will  have  initial  private 
capital  of  $3.1  million  and  has 
commitments  for  additional  capital 
which  are  expected  to  reflect  total 
capital  of  $10.8  million  when  fully 
invested.  The  Licensee  will  be  owned 
by  institutional  investors.  Limited 
partners  with  a  larger  than  10% 
partnership  interest  include  National 
Bancorp  of  Alaska,  Massachusetts  Bay 
Transportation  Authority  Retirement 
Fund,  and  New  Hampshire  State 
Retirement  System. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Inve;$tment  Companies) 


Dated:  September  30, 1994. 
Robert  D.  Stillmaa, 

Associate  Administrator  for  Investinent. 
(FR  Doc  94-25224  Filed  10-11-94: 8:45  amj 
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DEPARTMENT  OF  STATE 
[Public  Notice  2091] 

Public  tnformatioii  Collection 
Requirement  Submitled  to  0MB  for 
Review 

agency:  Department  of  State. 
ACTION:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  Chapter  35. 

1.  SUMMARY:  A  passport  waiver  is  an 
exception  to  section  215(b)  ofthe 
Immigration  and  Nationality  Act.  8 
U.S.C.  1185(b),  which  requires  that  an 
American  citizens  be  in  possession  of  a 
valid  U.S.  passport  when  entering  or 
departing  from  the  United  States. 
PMsport  waivers  ere  gramted  wily  when 
it  is  impossible  for  the  applicant  Jo 
obtain  a  passport  prior  to  her/his 
departure  and  she/he  possesses 
alternative  citizenship  evidence  whidi 
can  be  carried  with  her/him.  The 
following  siimmarizes  the  information 
collection  proposal  submitted  to  OMB: 

Type  of  request— Reinstatement. 

Originating  office-bureau  of 
Consular  Affairs. 

Title  of  information  coile«,tion — 
Request  by  U.S.  National  for  and  Report 
of  Exception  to  Section  53.1,  Title  22  of 
the  Code  of  Federal  Regulations. 

Frequency— On  occasion. 

Form  No. — DS-1423. 

Respondents— U.S.  citizens 
requesting  a  waiver  to  22  CFR  53.1. 

Estimated  number  of  respondents— 
2,500. 

Average  hours  per  response — 15 
minutes. 

Total  estimated  burden  hours — 625. 
2.  SUMMARY:  It  is  necessary  to  submit  a 
statement  with  an  application  for  a  new 
passport  when  a  previous  or  potentially 
valid  passport  cannot  be  presented.  The 
statement  must  set  forth  in  detail  why 
the  previous  passport  cannot  be 
presented.  The  following  summarizes 
the  information  collection  proposal 
submitted  to  OMB: 

Type  of  request — Rein.stalemenI 
Originating  office— Bureau  of 

Consular  Affairs. 
Title  of  information  collection— 

Slatemenf  Regarding  tost  or  Stolen 

Passport. 


Frequency — On  occasion. 

Form  No.— DSP-64. 

Respondents— Passport  holders  who 
cannot  present^a  previous  valid  passport 
when  applying  for  a  new  passport. 

Estimated  number  of  respondents— 
30,000. 

Average  hours  per  response— 15 
minutes. 

Total  estimated  burden  hours— 7,500. 
3.  summary:  Bearers  of  U.S.  passports 
may  request  to:  amend  the  passport  for 
a  name  change;  correct  the  descriptive 
data;  add  visa  pages;  and.  extend  the 
validity  of  a  limited  passport.  The 
Passport  Amendment/Validation 
Application  is  provided  for  this 
purpose.  The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  request— Reinstatement 

Originating  office — Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Passport  AmendmentA'alidation 
Application. 

Frequency— On  occasion. 

Form  No.— DSP-19. 

Respondents— Holders  of  U.S. 
Passports. 

Estimated  number  of  respondents— 
12,510. 

Average  hours  per  response — 5 
minutes. 

Total  estimated  burden  hours— 1,042. 
4.  summary:  The  Statement  of  Identity  is 
used  in  making  a  determination  of  a 
passport  applicant's  eligilHlity  to  be 
documented  as  a  citizen  ofthe  United 
States.  The  collection  of  this 
information  often  eliminates  the  need 
for  an  investigation.  The  following 
summarizes  the  information  coHeclion 
proposal  submitted  to  OMB: 
Type  of  request— Reinstatement. 
Originating  office— Bureau  of 
Corvsular  .Affairs. 

Title  of  information  collection- 
Statement  of  Identify. 
Frequency— On  occasion. 
Form  No. — DSP-10. 
Respondents — Individuals  atx^uainted 
with  a  particular  passport  applicant. 

Estimated  number  of  respondents— 
2,600. 

Average  hours  per  response— 15 
minutes. 

Total  estimated  burden  hours— 650. 
5.  summary:  To  obtain  a  United  States 
passport,  a  travel  document  attesting  to 
one's  identify-  and  U.S.  citizenship,  a 
U.S.  national  must  complete  the 
passport  application  (22  U.S.C  213). 
The  application  is  retained  in  the  files 
ofthe  Department  of  State  and  is 
consulted  when  a  passport  has  been 
lost,  in  citizenship  claims,  as  evidence 
in  the  prosecution  of  individuals 


making  false  statements,  and  to  .support 
a  derivative  claim  to  citizenship  made 
by  an  applicant's  children.  The 
following  summarizes  the  information 
collection  proposal  submitted  to  OMB: 

Type  of  request— Reinstatement. 

Originating  office— Bureau  of 
Consular  Affairs. 

Title  of  information  collection- 
Application  for  Passport  by  Mail. 

Frequency— On  occasion. 

Form  No.— DSP-82. 

Respondents— Applicants  for  U.S. 
passports. 

Estimated  number  of  respondents— 
2,000,000. 

Average  hours  per  response— 5 
minutes. 

Total  estimated  burden  hours— 
166.666. 

SectiiMi  3.S04(h)  of  Public  Law  96-511 
does  not  apply. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Copies  ofthe  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Gail  J.  Cook  (202)  647-3538. 
Comments  and  Questions  should  be 
directed  to  (OMB)  Jefferson  Hill.  (202) 
395-3176. 

Dated:  September  19.  1994. 
Patrick  F.  Kensedj. 
Assistant  Secretary  for  Administivtion. 
IFR  Doc  94-25091  Filed  10-11-94;  8:45  ami 
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Office  of  Defense  Trade  Controls 
[Puttie  Notice  20901 

Munitions  Exports  Involving  Lodiliecd 
Aeronautical  Systems  Company. 
Suleiman  A.  Nassar  and  Alien  R.  Love 

AGa«CY:  Department  of  Slate. 
ACTKM:  Notice. 


SUMMARY:  Notice  is  hereby  given  that  it 
shall  be  the  policy  ofthe  Department  of 
State  to  deny  all  export  license 
applications  and  other  requests  for 
approval  pursuant  to  section  38  ofthe 
Arms  Export  Control  Act,  that  request 
authorization  for  the  export  or  transfer 
by,  for  or  to,  or  involve  directly  or 
indirectly.  LOCKHEED 
AERONAUTICAL  SYSTEMS 
COMPANY,  SULEIMAT>I  A.  UASSAR 
AND  ALLEN  R.  LOVE  and  any  of  their 
subsidiaries,  or  successor  entities  in 
connection  with  the  transfer  of  defense 
articles  of  defense  ser\'ices.  (This  denial 
policy  does  not  afTect  any  other 
divisions  of  Lockheed  Corporation.) 
This  policy  also  precludes  the  use  in 
connection  with  such  Mttities  of  any 
exemptions  firom  license  or  other 
approval  included  in  the  bfitemational 
Traffic  in  Arms  Regulations  (ITAR)  (22 
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CFR  Parts  120-130)  except  as  those 
exemptions  directly  pertain  to  licenses 
or  other  written  approvals  granted  prior 
to  June  22, 1994. 
EFFECTIVE  DATE:  June  22,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Sweeney.  Acting  Chief. 
Compliance  and  Enforcement  Branch. 
Office  of  Defense  Trade  Controls, 
Bureau  of  Political-Military  Affairs, 
Department  of  State  (703-875-6650). 
SUPPLEMENTARY  INFORMATION:  A  nine  (9) 
count  mdictment  was  returned  on  June 
22. 1994.  in  the  U.S.  District  Court, 
Northern  District  of  Georgia,  charging 
Lockheed  Corporation  (Lockheed 
Aeronautical  Systems  Company,  a 
division  of  Lockheed  Corporation), 
Suleiman  A.  Nassar  (employee  of 
Lockheed  Corporation  International 
S.A.)  and  Allen  R.  Love  (employee  of 
Lockheed  Aeronautical  Systems)  with 
conspiracy  (18  U.S.C.  §  371)  to  violate 
and  violation  of  section  104  of  the 
Foreign  Corrupt  Practices  Act  (15  U.S.C. 
§  78dd-l  and  78ff(c)(2).  The  indictment 
charges  that  the  defendants  conspired  to 
retain  a  consultant,  who  was  a  member 
of  the  Egyptian  Parliament,  to  use 
influence  with  Egyptian  government 
officials  in  an  effort  to  assist  Lockheed 
in  procuring  a  contract  for  the  sale  of 
three  C-130  Hercules  Aircraft  to 
Government  of  Egypt.  (United  States  v. 
Lockheed  Corporation,  et  al.,  U.S. 
District  Court,  Northern  District  of 
Georgia,  Criminal  Docket  No.  1:94-CR- 
226). 

On  June  22, 1994,  the  Department  of 
State  instituted  a  policy  of  denial  of  all 
requests  for  licenses  and  other  written 
approvals  (including  all  activities  under 
manufacturing  license  and  technical 
assistance  agreements)  concerning 
exports  of  defense  articles  and  provision 
of  defense  services,  by,  for  or  to,  or 
involving  directly  or  indirectly,  the 
above-named  defendants  and  any  of 
their  subsidiaries  or  successor  entities. 
Furthermore,  the  Department  precluded 
the  use  in  connection  with  those 
defendants  of  any  exemptions  from 
license  or  other  approval  included  in 
the  ITAR  except  as  those  exemptions 
directly  pertain  to  licenses  or  other 
written  approvals  granted  prior  to  June 
22,  1994. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  Arms  Export 
Control  Act  (AECA)  (22  U.S.C.  §§2778 
&  2791)  and  22  CFR  126.7(a)(2)  and 
126.7(a)(3)  of  the  ITAR.  It  will  remain  in 
force  until  rescinded. 

Exceptions  may  be  made  to  this 
denial  policy  on  a  case-by-case  basis  at 
the  discretion  of  the  Office  of  Defense 
Trade  Controls.  However,  such  an 
exception  would  be  granted  only  after  a 


fu  11  review  of  all  circumstances,  paying 
pi  irticular  attention  to  the  following 
fa  :tors:  whether  an  exception  is 
w  irranted  by  overriding  U.S.  foreign 
p(  tlicy  or  national  security  interests: 
w  lether  an  exception  would  further  law 
ei  forcement  concerns;  and  whether 
ol  ler  compelling  circumstances  exist 
w  lich  are  consistent  with  the  foreign 
pi  ilicy  or  national  security  interests  of 
tt  e  United  States,  and  which  do  not 
c(  nflict  with  law  enforcement  concerns. 

As  a  result  of  a  recent  review  of  the 
p  ilicy  involving  indicted  persons,  a 
p  rson  (as  defined  at  22  CFR  120.14) 
ni  med  in  an  indictment  for  an  AECA- 
n  lated  violation  may  submit  a  written 
re  quest  for  reconsideration  of  the  denial 
d(  cision  to  the  Office  of  Defense  Trade 
C  )ntrols.  Such  request  for 
n  consideration  should  be  supported  by 
ei  idence  of  remedial  measures  taken  to 
p;  event  future  violations  of  the  AECA 
ai  id/or  the  ITAR  and  other  pertinent 
di  >cumented  information  showing  that 
tl  e  person  would  not  be  a  risk  for  future 
V  olations  of  the  AECA  and/or  the  ITAR. 
T  \e  Office  of  Defense  Trade  Controls 
Ml  ill  evaluate  the  submission  in 
c<  nsultation  with  the  Departments  of 
T  easury.  Justice,  and  other  necessary 
agencies.  After  a  decision  on  the  request 
fc  r  reconsideration  has  been  rendered 
b  '  the  Assistant  Secretary  for  Political- 
h  ilitary  Affairs,  the  requester  will  be 
n  )tified  whether  the  exception  has  been 
gi  anted. 

Dated:  August  17, 1994. 
T  lomas  E.  McNamara, 

A  :ting  Assistant  Secretary,  Bureau  of 

Pi  tlitical-Military  Affairs,  Department  of  ' 

S,  ate. 

(F  R  Doc.  94-25092  Filed  10-11-94;  8:45  ami 
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of  one  of  the  public  meetings.  This 
notice  corrects  that  error. 

EFFECTIVE  DATE:  October  12. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Laura  Burley,  Vessel 
Documentation  and  Tonnage  Survey 
Branch,  Merchant  Vessel  Inspection  and 
Documentation  Division,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection.  Telephone 
(202)  267-1492,  telefax,  (202)  267^177. 

Normal  office  hours  are  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  purpose  of  the  meetings  is  to 
discuss  the  Coast  Guard's 
implementation  plan,  and  to  obtain 
input  from  and  educate  the  affected 
community  and  general  public  with 
regard  to  revised  procedures  and 
planned  innovations.  The  planned 
centralization  is  part  of  the  Coast 
Guard's  ongoing  efforts  to  provide  the 
maximum  service  to  the  maritime 
community,  while  seeking  to  reduce 
costs.  The  implementation  plan 
describes  in  general  terms  the  steps  and 
procedures  which  the  Coast  Guard  will 
follow  in  achieving  centralization  while 
maintaining  full  customer  service. 

Need  for  Correction 

The  notice  of  meetings  published  on 
September  23, 1994,  identifies  the 
wrong  address  for  the  public  meeting 
scheduled  to  convene  on  November  4, 
1994,  in  Miami,  FL  In  order  to  avoid 
confusion  in  the  location  of  the  public 
meeting,  this  correction  notice 
publishes  the  correct  address. 


0  EPARTMENT  OF  TRANSPORTATION      Correction 


G  3ast  Guard 

[(  GO  94-0651 

C  »ntralization  of  Vessel 
0  scumentatton  Activities; 
Irtiplenaentation  Plan;  Public  Meetings 

A  3ENCY:  Coast  Guard,  DOT. 

A  JTION:  Notice  of  meetings;  correction. 


S  IMMARY:  On  September  23, 1994,  the 
C  jast  Guard  published  a  notice  in  the 
F  ideral  Register  (59  FR  48930),  in 
M  hich  it  announced  the  dates,  times, 
a  id  addresses  of  a  series  of  public 
n  eethigs  to  discuss  plans  to  close  vessel 
c  jcumentation  offices  in  14  cities,  and 
t(  centralize  all  vessel  documentation 
a  :tivities  at  a  single  location.  That 
n  Dtice  contained  an  error  in  the  address 


The  notice  of  meetings  published  on 
September  23, 1994  (CGD  94-065), 
which  was  the  subject  of  FR  Doc.  94- 
23510,  is  corrected  as  follows: 

On  page  48930  of  the  Federal  Register 

issue  of  Friday,  September  23, 1994,  in 
the  second  column,  in  the  list  of 
meetings,  the  last  entry  is  corrected  to 
read  as  follows: 

On  November  4,  1994,  from  9  a.m.  to 
noon  in  room  220,  Federal  Building,  51 
S.W.  1st  Ave..  Miami,  FL  33130-1608. 

Dated:  October  4. 1994. 
Joseph  J.  Angelo, 

Acting  Chief  Office  of  Marine  Safety,  Security 

and  Environmental  Protection. 

[FR  Doc.  94-25154  Filed  10-11-94;  8:45  am) 
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Federal  Aviation  Administration 
[Summary  Notice  No.  PE-94-35] 

Summary  of  Petition  Received 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  petitions  for  waiver 
received;  correction. 


SUMMARY:  This  action  corrects  the 
comment  period  described  for  Docket 
No.  27869  in  a  Notice  of  petitions  for 
waiver  published  on  October  6, 1994  (59 
FR  50864). 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved,  and  must  be  received 
on  or  before  October  26, 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  attn:  Rules  Docket  (AGC-200), 
Petition  Docket  No.  27869,800 
Independence  Avenue  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Trapani,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone:  (202)  267-7624. 
SUPPLEMENTARY  INFORMATION:  On 
October  6. 1994,  the  Federal  Aviation 
Administration  published  a  summary  of 
a  petition  for  waiver  (59  FR  50864).  That 
document  contained  an  incorrect  date 
for  the  close  of  the  comment  period  on 
that  petition.  The  correct  date  for  the 
submission  of  comments  for  Docket  No 
27869  is  October  26, 1994. 

Issued  in  Washington,  DC  on  October  6 
1994. 

Donald  P.  Byrne, 

Assistant  Chief  Counsei  for  Reguhtions. 
[FR  Doc.  94-25195  Filed  10-6-94:  1:38  pm) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-69;  Notice  2] 

Decisions  That  Nonconforming  1994 
Mercedes-Benz  S280  Passenger  Cars 
Are  Eligible  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1994  Mercedes- 
Benz  S280  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1994 
Mercedes-Benz  5280  passenger  cars  not 
originally  manufactured  to  comply  with 


all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  writh  the  safety  standards 
(the  1994  Mercedes-Benz  S320),  and 
they  are  capable  of  being  readily  altered 
to  conform  to  the  standards. 
DATE:  The  decision  is  effective  as  of 
October  12. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  undw  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  perspns  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  thai  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Roister. 

champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1994  Mercedes-Benz  S280 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  August  10, 1994  (59  FR  40958)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 


review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  85  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  notice  of  final 
decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1994  Mercedes-Benz  S280  (Model  ID 
140.028)  is  substantially  similar  to  a 
1994  Mercedes-Benz  S320  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

AuUiofily:  49  U.S.C  30141  (aMl)(A)  and 
(b)(1);  49  CFR  593.8;  delegaUons  of  authoriiv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  5, 1994. 
WillianA.  BoeUy. 

Associate  Administrator  for  Enforcement. 
jFR  Doc  94-25163  Filed  10-11-94;  8:45  ais| 
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[DocfcM  No.  94-83;  NoOo*  1) 

Wsoeipt  of  PetMon  for  DwtskM  That 
NofMOMtoniriiig  19M  BMW  750iL 
^MMgar  Cars  Are  EligRils  for 
knporlatlofi 

agency:  National  Highway  Traffic 

Safety  Administration,  DOT. 

action:  Notice  of  receipt  of  petition  for 

decision  that  nonconforming  1990  BMW 

750iL  passenger  cars  are  eligible  for 

importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1990  BMW  750iL 
that  was  not  originally  manubctured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  on  November  14.  1994. 
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ADDRESS:  Comments  should  refer  to  the 
docket  nimiber  and  notice  number,  and 
be  submitted  to:  Docket  Section,  room 
5109.  National  Highway  Traffic  Safety 
Administratian,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  [Docket  hours 
are  firom  9:30  a.m.  to  4  p.m.] 
FOR  FURTMER'MFOfMHATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPlfMENTARY  INFORMATION: 

Backgroimd 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle  « 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Liphardt  &  Associates.  Inc.  of 
Ronkonkoma,  New  York  ("Liphardt") 
(Registered  Importer  90-004)  has 
petitioned  NHTSA  to  decide  whether 
1990  BNffW  750iL  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Liphardt 
believes  is  substantially  similar  is  the 
1990  BMW  750iL  that  was 
manufactured  for  importation  into  and 
sale  in.  the  United  States  and  that  was 
certified  by  its  manufacturer.  Bayerische 
Motoren  Werke  A.G..  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  mm-U.S.  certified  1990 
BMW  750iL  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 


to 
to 
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)e  substantially  similar  with  respect 
:ompliance  with  most  Federal  motor 
vehicle  safety  standards. 

tiphardt  submitted  information  with 
itsjpetition  intended  to  demonstrate  that 
the^non-U.S.  certified  1990  BMW  750iL, 
as  priginally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
be  ng  readily  altered  to  conform  to  those 
sta  idards. 

i  pecifically.  the  petition  claims  that 
th«  non-U.S.  certified  1990  BMW  750iL 
is :  dentical  to  its  U.S.  certified 
coi  interpart  with  respect  to  compliance 
wi  h  Standards  Nos.  102  Transmission 
Sb  ft  Lever  Sequence  *  *  *.  103 
De  Tosting  and  Befogging  Systems,  104 
Wi  tdshield  Wiping  and  Washing 
Sy  terns.  105  Hydraulic  Brake  Systems, 
10$  Brake  Hoses,  107  Reflecting 
Sup^aces,  109  New  Pneumatic  Tires,  111 
Be  irview  Mirror,  113  Hood  Latch 
Sy  terns,  116  Brake  Fluid,  118  Power 
Wi  idow  Systems,  124  Accelerator 
Cohtrol  Systems,  201  Occupant 
Protection  in  Interior  Impact,  202  Head 
Bektraints,  203  Impact  Protection  for  the 
Driver  From  the  Steering  Control 

\em,  204  Steering  Control  Rearward 
placement,  205  Glazing  Materials, 
Door  Locks  and  Door  Retention 
iponents,  207  Seating  Systems,  209 

^rf  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps,  212 
Wmdshield  Retention,  216  Roof  Crush 
Rekistance,  219  Windshield  Zone 
In^sion,  301  Fuel  System  Integrity,  and 
30^  Flammability  of  Interior  Materials. 

petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  me  manner  indicated: 

standard  No.  101  Controls  and 
Di^lays:  (a)  substitution  of  a  lens 
m^-ked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
laiip;  (b)  replacement  of  the 
speedometer/odometer  with  one 
calibrated  in  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment,  (a) 
in^allation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps;  (b)  installation  of 
U.S.-model  sidemarker  lamps;  (c) 
ins  tallation  of  a  high  mounted  stop 
lar  ip. 

Standard  No.  110  Tire  Selection  and 
Riitis:  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Inaallation  of  a  warning  buzzer  in  the 
steering  lock  assembly. 

Standard  Na  115  Vehicle 
Idt  ntification  Number,  installation  of  a 
VI]  J  plate  that  can  be  read  from  outside 


the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer,  (b)  installation  of  knee 
bclstftrs  to  augment  the  vehicle's  air  bag 
based  passive  restraint  system,  which 
otherwise  conforms  to  the  standard. 

Standard  No.  214  Side  Door  Strength: 
installation  of  reinforcing  beams. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1990  BMW  750iL  must  be  fitted  with 
U.S.  model  impact  absorbers  to  comply 
with  the  Bumper  Standard  found  in  49 
CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 

Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141(a)(lMA)  and 
(b)(1):  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  5, 1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[PR  Doc.  94-25165  Filed  10-11-94;  8:45  am) 

BILUNQ  CODE  4>10-6»-M 

[Docket  No.  94-78;  Notice  1) 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1971  M6B  GT 
Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1971  MOB 
GT  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1971  MGB  GT  that 
was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
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motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  on  November  14. 
1994. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
IDocket  hours  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  f)eriod, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  ("G&K") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1971  MGB  GT  passenger  cars  are 
eligible  for  importation  into  the  United 


States.  The  vehicle  which  G&K  believes 
is  substantially  similar  is  the  1971  MGB 
GT  that  was  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  its  manufacturer. 
British  Ley  land  Motor  Corp.,  Ltd.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1971 
MGB  GT  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1971  MGB  GT,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1971  MGB  GT  is 
identical  to  its  U.S.  certified  counterpart 
with  respect  to  compliance  with 
Standards  Nos.  102  Transmission  Shift 
Level  Sequence  *  *  *.,  103  Defrosting 
and  Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems.  105 
Hydraulic  Brake  Systems.  106  Brake 
Hoses.  107  Reflecting  Surfaces,  109  New 
Pneumatic  Tires,  111  Rearview Mirrors. 
113  Hood  Latch  Systems,  116  Brake 
Fluid,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints. 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System.  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  208 
Occupant  Crash  Protection'.  209  Seat 
Belt  Assemblies.  210  Seof  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  and  301  Fueld  System 
Integrity. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  substitution  of  a  lens  marked 
"Brake"  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  with  sealed  beam 
headlamps;  (b)  installation  of  front  and 
rear  sidemarkers. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 


Standard  No.  114  Theft  Protection: 
installation  of  an  ignition  warning  light 
and  a  buzzer  system. 

Standard  No'.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requesttd 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1):  49  CFR  593.8:  delegations  of  aiithorilv 
at  49  CFR  T.50  and  501.8. 

Issued  on  September  28, 1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-25164  Filed  10-11-94;  8:45  am] 

BILUNG  COOe  4910-e»-M 


[Docket  No.  94-51 ;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1990  Mercedes- 
Benz  560SEL  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1990 
Mercedes-Benz  560SEL  passenger  cars 
are  eHgible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safetv 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1990 
Mercedes-Benz  560SEL  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
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complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  November  14. 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
[Docket  hours  are  ^^  9:30  am  to  4  pm| 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bavier.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
§  1397(c)(3J(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to^ 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  Fait  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Eegbter  of  each  petition  that  it 
receives,  and  aflwds  interested  persons 
an  opportxmity  to  comment  on  the 
petition.  At  the  dose  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  vdiether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Roistered  Importer  No. 
R-9(M)09)  has  petitioned  NHTSA  to 
detennine  whether  1990  Mercedes-Benz 
S60SEL  (Model  ID  126.039)  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1990  Mercedes-Benz 
560SEL  that  Daimler  Benze  A.G. 
manufactured  for  importation  into  and 
sale  in  the  United  States,  and  certified 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 


"^e  petitioner  states  that  it  carefully 
compared  the  non-U. S.-certified  560SEL 
to  its  U.S.-certified  counterpart,  and 
foiAid  the  two  vehicles  to  be 
sul^tantially  similar  with  respect  to 
coitipliance  with  most  applicable 
Feqeral  motor  vehicle  safety  standards. 

dhampagne  submitted  information 
win  its  petition  intended  to 
demonstrate  that  the  non-U.S.-certified 
56(|SEL,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
saf  ty  standards  in  the  same  manner  as 
its  J.S.-certified  counterpart,  or  is 
ca]  able  of  being  readily  modified  to 
coi  form  to  those  standards. 

5  pecifically,  the  petitioner  claims  that 
th€  non-U.S.  certified  1990  model   - 
56(  SEL  is  identical  to  the  U.S.-certified 
190  model  560SEL  with  respect  to 
coi  ipliance  with  Standard  Nos.  102 
Tn  nsmission  Shift  Lever  Sequence 
*       *.,  103  Defrosting  and  Befogging 
Sy.  terns,  104  Windshield  Wiping  and 
Wc  shing  Systemsr  105  Hydraulic  Brake 
Syi  terns.  106  Brake  Hoses.  107 
Re  lecting  Surfaces,  109  New  Pneumatic 
Tiijes.  113  Hood  Latch  Systems,  116 
Brake  Fluid.  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
Fr6m  the  Steering  Control  System,  204 
Stiering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
20t  Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  B4lt  Assembly 
Anchorages,  211  Wheel  Nuts.  Wheel 
Dikes  and  Hubcaps.  212  Windshield 
R^ention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Fl^mmability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
thi  non-U.S.-certified  1990  model 
56bSEL  complies  with  the  Bumper 
Sti  ndard  found  in  49  CFR  part  581. 

'etitioner  also  contends  that  the  non- 
U.  >.-certined  1990  model  560SEL  is 
ca  >able  of  being  readily  modified  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Control  and 
Dxplays:  (a)  substitution  of  a  lens 
mirked  "Brake"  for  a  lens  with  an  ECE 
syrnbol  on  the  brake  failure  indicator 
laaip;  (b)  installation  of  a  seat  belt 
wj  iming  lamp  that  displays  the  seat  belt 
sy  nbol;  (c)  recalibration  of  the 
sp  eedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Di  vices  and  Associated  Equipment:  (a) 
in  illation  of  U.S.-model  headlamp 
as  semblies  which  incorporate  sealed 
be  un  headlamps  and  front  sidemarkers; 
(b  installation  of  U.S.-model  taillamp 
as  wmblies  which  incorporate  rear 
si  lemarkers:  (c)  installation  of  a  high 
m  sunted  stop  lamp. 


Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirrors: 
replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but  - 
lacks  the  required  warning  statement. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number,  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
rear  door  locking  buttons  with  U.S.- 
model  parts. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  either  a 
U.S.-model  seat  belt  in  the  driver's 
position  or  a  belt  webbing-actuated 
microswich  in  the  driver's  seat  belt 
retractor  to  activate  the  seat  belt 
warning  system;  (b)  installation  of  an 
ignition  switch-actuated  seat  belt 
warning  lamp  and  buzzer,  (c) 
installation  of  a  passive  restraint  system 
consisting  of  driver's  and  passenger's 
side  air  bags  and  knee  bolsters,  a  dual 
air  bag  control/sensor  unit,  and  wiring 
harnesses  that  have  identical  part 
numbers  to  those  found  on  the  U.S.- 
certified  1990  model  560SEL 

Standard  No.  214  Side  Door  Strength: 
installation  of  reinforcing  boams. 

Standard  No.  301  Fuel  System 
Integrity,  installation  of  a  rollover  valve 
in  the  fiiel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
describe  above.  Comments  should  refer 
to  the  docket  nun^ber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109. 400  Seventh  Street  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  conunents  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
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will  be  pubUshed  in  the  Federal 
Re^er  pursuant  to  the  authority 
indicated  below. 

'     Authority:  1 5  U.S.C  1 397(c)  (AKIMD  and 

(C)(ii);  49  CFR  593.8;  delegations  of  authority 

et  49  CFR  1.50  and  501.8. 
I     Issued  on:  October  5. 1994. 

Williun  A.  Boehly. 

Associate  Administrator  for  Enforcement. 

IFR  Doc.  94-25162  Filed  10-11-94: 8:45  arp| 

BILUNO  CODE  4timS«-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Tariff  Classification  of  Imported 
Glassware 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Proposed  change  of  practice; 
solicitation  of  comments. 

SUMMARY:  This  notice  advises  the  public 
that  Customs  proposes  a  cliange  of 
practice  regarding  the  tariff 
classification  of  three  classes  of 
imported  glassware:  "containers  of  glass 
used  for  the  conveyance  or  packing  of 
goods",  "preserving  jars  of  glass"  and 
"glassware  of  a  kind  used  for  table  or 
kitchen  purposes  ".  The  principal  uw  of 
these  classes  or  kinds  of  glassware, 
whether  it  be  convejdng  or  packing 
solid  or  liquid  products,  home  canning 
-  or  household  storage,  determines  its 
classification. 

After  intensive  review  of  the  three 
classes  of  imported  glassware,  it  has 
been  determined  advisable  to  set  forth 
factors  which  Customs  proposes  to  use 
when  determining  whether  merdiandise 
falls  within  a  particular  class  or  kind. 

Customs  proposes  that  "containers  of 
glass  used  for  the  conveyance  or 
packing  of  goods"  includes  glass  articles 
that  are  part  of  the  exchange  or  buying 
and  selling  of  commodities  that  are 
principally  used  to  convey  a  product  to 
a  consiuner  who  uses  the  product  and 
then  discards  the  container. 

Customs  proposes  that  "preswrving 
jars  of  glass"  includes  only  various  glass 
articles  which  are  the  typical  size  and 
shape  of  "Mason-type"  jars.  Because  the 
U.S.  Department  of  Agricuhure  (USDA) 
has  determined  that  glass  jars  with  wire 
bails  and  glass  caps  (non  "Mason-type") 
are  not  recommended  for  home  canning, 
and  these  type  of  jars  are  often 
advertised  and  sold  in  sets  of  varying 
sizes  for  use  in  the  storage  of  drj-  gomis 
in  the  home.  Customs  proposes  to 
change  its  practice  of  classifying  them 
as  "preserving  jars  of  glass"  to  the  more 
appropriate  class,  glassware  of  a  kind 
used  for  table  or  kitchen  purposes. 


Finally,  Customs  proposes  that  the 
class  "glassware  of  a  kind  used  for  table 
or  kitchen  purposes"  includes  gla.ss 
household  storage  articles. 

By  this  action,  those  rulings  which  ere 
inconsistent  with  Customs  proposed 
change  of  practice  would  be  revoked. 
Before  adopting  this  proposed  change  of 
practice,  consideration  will  be  given  to 
any  written  comments  regarding  the 
scope  of  all  three  of  these  classes 
(especially  the  characteristics  which  are 
indicative  of  each  class)  which  are 
timely  submitted  in  response  to 
publication  of  this  document. 

DATES:  Comments  (preferably  in 
triplicate)  must  be  received  on  or  before 
December  12, 1994. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  U.S.  Customs  Service, 
Office  of  Regulations  and  Rulings, 
Attention:  Regulations  Branch,  1301 
Constitution  Ave.  N'W;  (Franklin  Court) 
Washington,  DC  20229.  Comments 
submitted  may  be  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  located  at 
Frankhn  Court.  1099  14th  Street.  NW. 
Suite  4000,  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  McLoughlin,  Metals  and 
Machinery  Qassification  Branch.  (202) 
482-7030. 

SUPPLEMENTARY  INFORMATION: 
Background 

Customs  proposes  a  change  of 
practice  involving  the  tariff 
classification  of  three  classes  of 
imported  glass  articles  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HtSUS).  This  requires  an 
examination  of  subheadings  7010.90.50 
and  7013.39,  HTSUS. 

The  HTSUS  subheadings  read  as 
follows: 

7010.90.50    Carboys,  bottles,  flasks, 
jars,  pots,  vials,  ampoules  and  other 
containers,  of  glass,  of  a  kind  used  for 
the  conveyance  or  packing  of  goods; 
preserving  jars  of  glass;  stoppers,  lids 
and  other  closures,  of  glass:  (ojther. 
(ojther  containers  (with  or  without 
their  closures) 

7013.39    [gjlassware  of  a  kind  used  for 
table,  kitchen,  toilet,  office,  indoor 
decoration  or  similar  purposes  (other 
than  that  of  heading  7010  or  7018): 
Igllassware  of  a  kind  used  for  table, 
(other  than  drinking  glasses)  or 
kitchen  purposes  other  than  that  of 
glass-cerami(s:  (ojlher 

Subheadings  7010.90.50  and  7013.39, 
HTSUS,  are  considered  "use" 
provisions.  There  are  two  principal 
types  of  classi  fication  by  use: 


(1)  According  to  the  use  of  the  class 
or  kind  of  goods  to  whidi  the  impwted 
article  belong;  and 

(2)  According  to  the  actual  use  of  the 
imported  article.  Use  according  to  the 
class  or  kind  of  goods  to  which  the 
imported  article  belongs  is  more 
prevalent  in  the  tariff  schedule.  A  few 
tariff  provisions  expressly  state  that 
classification  is  based  on  the  use  of  the 
class  or  kind  of  goods  to  which  the 
imported  article  belongs.  However,  in 
most  instances,  this  type  of 
classification  is  inferred  from  the 
language  used  in  a  particular  provision. 

If  an  article  is  classifiable  according  to 
the  use  of  the  class  or  kind  of  goods  to 
which  it  belongs,  Additional  U.S.  Rule 
.  of  Interpretation  1(a),  HTSUS.  provides 
that:  (i)n  the  absence  of  special  languagr 
or  context  which  otherwise  requires — 
(a)  a  tariff  classification  controlled  by 
use  (other  than  actual  use)  is  to  be 
detennjned  in  accordance  with  the  use 
in  the  United  States  at,  or  immediately 
prior  to.  the  date  of  importati(m,  of 
goods  of  that  class  or  kind  to  which  the 
im  jx)rted  goods  belong,  and  the 
controlling  use  is  the  principal  use.  In 
other  words,  the  article's  principal  use 
at  the  time  of  importation  determines 
whether  it  is  classifiable  within  a 
particular  class  or  kind.  While 
Additional  U.S.  Rule  of  Interpretation 
1(a),  HTSUS,  provides  general  criteria 
for  discerning  the  prindpat  use  of  an 
article,  it  does  not  provide  specific 
rjiteria  for  individual  tariff  provisions. 

However,  the  U.S.  Court  of 
International  Trade  (CTT)  has  provided 
factors,  which  are  indicative  but  not 
conclusive,  to  apply  when  determining 
whether  merchandise  falls  within  a 
particular  class  or  kind.  They  include: 
general  physical  characteristics,  the 
expectati'on  of  the  ultimate  purchaser, 
channels  of  trade,  environment  of  sale 
(accompanying  accessories,  manner  of 
advertisement  and  display),  use  in  the 
same  marmer  as  merchandise  which 
defines  the  class,  economic  practicality 
of  so  using  the  import,  and  recognition 
in  the  trade  of  this  use.  See:  Kraft.  Inc. 
V.  United  States.  USITR,  16  OT  483. 
(June  24, 1992)  (hereinafter  Krtjft);  G. 
Heilman  Brewing  Co.  v.  United  States, 
USITR.  14  err  614  (Sept.  6, 1990);  and 
United  States  v.  Carborundum 
Companv.  63  CCPA  98,  C.A.D.  1172. 
536  F.  2d  373  (1976).  cert,  denied.  429 
U.S.  979.    * 

Tariff  classification  of  goods 
controlled  by  actual  use  is  specifically 
provided  for  in  sections  10.131-l0.1.'i9. 
Customs  Regulations  [19  CFR  10.131- 
10.1391.  According  to  these  regulations, 
an  actual  use  provision  is  satisfied  if:  (ll 
su(Ji  use  is  intended  at  the  time  of 
importation.  (2)  the  article  is  so  usmhI. 


and  f3)  proof  of  such  use  is  furnished 
within  three  years  after  the  date  the 
article  has  been  entered. 

Currently,  tariff  classification  under 
both  subheading  7010.90.50  and 
7013.39.  HTSUS,  is  determined  by  the 
use  of  the  class  or  kind  of  articles  to 
which  the  imported  merchandise 
belongs.  As  such,  they  are  considered 
provisions  controlled  by  Additional 
U.S.  Rule  of  hiterpretation  1(a),  HTSUS. 

Customs  current  position  regarding 
subheading  7010.90.50,  HTSUS,  is  in 
accord  with  the  findings  of  the  CIT  in 
Group  Italglass  U.S.A.  v.  United  States. 

USITR.  17  err Slip  Op.  93-46 

(Mar.  29, 1993).  Itdglass  held  that  the 
language  of  heading  7010.  HTSUS, 
implicates  use  as  a  criterion  of 
classification  for  that  entire  heading, 
which  includes  subheading  7010.90.50, 
HTSUS,  and  that  principal  use  was  the 
controlling  use.  Additionally,  the  court 
held  that  the  phrase  "of  the  kind" 
preceding  the  words  "used  for"  did  not 
constitute  a  special  language  or  context. 
See  Sturm,  Ruth,  Customs  Law  and 
Administration,  vol.  2..  sec.  53.3.  p.  28. 

Customs  proposes  no  changes  in  this 
regard.  Subheadings  7010.90.50  and 
7013.39.  HTSUS.  would  remain 
principal  use  provisions.  Therefore,  for 
an  imported  good  to  be  classifiable  in 
either  of  these  subheadings,  it  must  be 
of  the  class  or  kind  of  articles 
classifiable  in  these  subheadings. 
Whether  it  is  of  the  class  or  kind  of 
articles  classifiable  in  either  subheading 
will  be  determined  by  its  principal  use. 
Principal  use  will,  in  turn,  be 
determined  by  the  specific  criteria 
formulated  to  determine  to  what  class  or 
kind  the  imported  goods  belong. 

Based  on  the  plam  language  of  the 
provision.  Customs  is  of  the  opinion 
that  subheading  7010.90.50,  HTSUS, 
includes  the  classes  "glass  containers  of 
a  kind  used  for  the  conveyance  or 
packing  of  goods"  and  "preserving  jars 
of  glass". 

Containers  of  a  Kind  Used  for  the 
Conveyance  or  Packing  of  Goods 

Customs  understanding  of  the 
principal  use  of  this  class  and  the 
factors  which  indicate  acceptance  of  a 
particular  article  in  the  class,  is  based 
on  the  Harmonized  Commodity 
Description  and  Coding  System 
Explanatory  Notes  (ENs).  relevant 
Headquarters  Rufings  Letters  (HRLs) 
and  the  Kraft  case. 

In  understanding  the  language  of  the 
HTSUS,  Customs  consults  the  ENs.  The 
ENs,  although  not  dispositive,  provide  a 
commentary  on  the  scope  of  each 
heading  of  the  Harmonized  System  and 
are  thus  useful  in  ascertaining  the 
classification  of  merchandise.  Customs 
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I  elieves  that  they  should  be  consulted 
1 3r  guidance  in  determining  the  proper 
ihterpretation  of  the  HTSUS.  See  T.D. 
{  *-80.  54  FR  35127,  35128  (August  23, 
:  989).  EN  70.10,  pg.  933-934.  states,  in 
I  ertinent  part,  that: 

This  heading  covers  all  glass 
c  Dntainers  of  the  kinds  commonly  used 
c  ammercially  for  the  conveyance  or 
I  acking  of  liquids  or  of  solid  products 
(|)owders,  granules,  6tc.).  They  include: 

(A)  Carboys,  demijohns,  bottles  (including 
phon  vases),  phials  and  similar  containers, 

^all  shapes  and  sizes,  used  as  containers  for 
c  lemical  products  (acids,  etc.)  beverages, 
c  Is.  meat  extracts,  perfumery  preparations, 
p  larmaceutical  proiducts,  inks,  glues,  etc. 

These  articles,  formerly  produced  by 
h  owing,  are  now  almost  invariably 
n  anufactured  by  machines  which 
a  itomatically  feed  molten  glass  into  moulds 
V  here  the  finished  articles  are  formed  by  the 
a  tion  of  compressed  air.  They  are  usually 
n  ade  of  ordinary  glass  (colourless  or 
c  iloured)  although  some  bottles  (e.g.,  for 
p  jrfumes)  may  be  made  of  lead  crystal,  and 
o  srtain  large  carboys  are  made  of  hised  quartz 
o  other  fused  silica  •  •  • 

These  containers  remain  in  this  heading 
e  en  if  they  are  ground,  cut,  sand-blasted, 
e  ched  or  engraved,  or  decorated  (this 
a  )plies,  in  particular,  to  certain  perfume  or 
li  jueur  bottles),  banded,  wickered  or 
o  herwise  trimmed  with  various  materials 
(i  'icker,  straw,  raffia,  metal,  etc.);  they  may 
a  50  have  tumbler-caps  fitted  to  the  neck. 
T  ley  may  be  fitted  with  drop  measuring 
d  (Vices  or  may  be  graduated,  provided  that 
tl  ey  are  not  of  a  kind  used  as  laboratory 
g  assware. 

(B)  Jars,  pots  and  similar  containers  for  the 
C(  nveyance  or  packing  of  certain  foodstuffs 

•  *  *,  pharmaceutical  products,  •  •  • 
p  dishes,  cleaning  preparations,  etc. 

These  articles  are  usually  made  of  ordinary 
g  jss  (colourless  ot  tinted)  by  pressiu-e  in  a 
n;  Quld  usually  followed  by  blowing  with 
c  mpressed  air.  They  generally  have  a  large 
o  lening,  a  short  neck  (if  any)  and  as  a  rule, 
a  ip  or  flange  to  hold  the  lid  or  cap.  Some 
o  these  containers,  however  may  be  closed 
b   corlcs  or  scrpwstoppers. 

In  HRL  087359,  dated  August  8, 1990, 
C  jstoms  explained  the  phrase 
"  lommercially  used  to  convey",  as  used 
it  the  ENs,  when  referring  to  the  class 
o  glass  containers  commercially  used  to 
ci  tnvey  solid  or  liquid  products.  The 
n  ling  stated,  in  pertinent  part,  that: 

The  key  phrase  in  this  instance  is 
"(  ommonly  used  commercially  for  the 
c(  nveyance"  of  liquids.  The  root  word  of 
"(  ommercially"  is  commerce  which  is 
di  scribed  as  the  exchange  or  buying  and 
s«  lling  of  commodities.  Webster's  Third  New 
It  ternational  Dictionary.  (1986)  and  The 
R  tndom  House  Dictionary  of  the  English 
L  nguage.  (1983).  The  root  word  of 
"( onveyance"  is  convey  which  is  described 
as  to  carry,  bring  or  take  from  one  place  to 
ai  other;  transport;  bear.  The  Random  House 
Dfctionary  of  the  English  Language,  (1983) 
arid  Webster's  Third  New  international 
D,  ctionary,  (1986). 


Based  on  this  ruling.  Customs  current 
position  is  that  the  principal  use  for  the 
class  "containers  used  for  the 
conveyance  or  packing  of  goods"  is  that 
glass  articles  of  this  class  be  part  of  the 
exchange  or  buying  and  selling  of 
commodities,  and  be  used  to  convey  or 
pack  a  product  to  a  consumer  who  then 
uses  the  product  and  discards  the 
container. 

After  reviewing  the  Kraft  case,  the 
ENs  and  the  relevant  HRLs,  Customs 
believes  that  together,  they  provide 
specific  identifiable  characteristics 
which  are  indicative,  but  not  conclusive 
of  whether  a  particular  glass  article 
qualifies  as  part  of  the  class  "containers 
of  glass  of  a  kind  used  for  the 
conveyance  or  packing  of  goods".  These 
characteristics  would  include, 
containers,  of  all  shapes  and  sizes: 

1.  generally  having  a  large  opening,  a  short 
neck  (if  any)  and  as  a  rule,  a  lip  or  flange  to 
hold  the  lid  or  cap.  made  of  ordinary  glass 
(colourless  or  coloured)  and  manufactured  by 
machines  which  automatically  feed  molten 
glass  into  moulds  where  the  finished  articles 
are  formed  by  the  action  of  compressed  air; 

2.  in  which  the  ultimate  purchaser's 
primary  expectation  is  to  discard  the 
container  after  the  conveyed  or  packed  goods 
are  used; 

3.  sold  from  the  imjwrter  to  a  wholesaler/ 
distributor  who  then  packs  them  with  goods: 

4.  sold  in  an  environment  of  sale  that 
features  the  goods  packed  in  the  jar  and  not 
the  jar  itself; 

5.  used  to  commercially  convey  foodstuffs, 
beverages,  oils,  meat  extracts,  etc.; 

6.  capable  of  being  used  in  the  hot  packing 
process;  and 

7.  recognized  in  the  trade  as  used  primarily 
to  pack  and  convey  goods  to  a  consumer  who 
then  discards  the  container  after  this  initial 
use. 

Customs  current  position  is  that  the 
physical  characteristics  of  a  particular 
glass  article  are  the  primary  indicator  of 
whether  it  belongs  to  the  class 
"containers  of  a  kind  used  for  tha 
packing  or  conveyance  of  goods". 

Kraft  discussed  a  container's  ability  to 
be  used  in  the  "hot  packing"  process  as 
a  possible  indicator  that  a  particular 
container  was  of  a  kind  used  for  the 
packing  or  conveyance  of  goods. 
However,  it  is  Customs  understanding 
that  most  glassware  is  capable  of  being 
used  in  the  "hot  packing"  process. 
Therefore,  whether  a  particular 
container  is  capable  of  being  used  in  the 
"hot  packing"  process,  is  of  limited 
utility  when  determining  whether  it  is 
classifiable  as  a  container  of  a  kind  used 
for  the  packing  or  conveyance  of  goods. 

Customs  proposes  to  continue  to 
apply  the  standards  outlined  above  with 
one  addition.  The  proposed  addition 
involves  glass  containers  imported 
without  their  corresponding  caps  or 
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lids.  Based  (Hi  c^Mervations  of 
importations.  Customs  proposed 
position  is  that  "glass  containers 
imported  without  their  corresponding 
caps  or  lids"  is  an  additional  physical 
characteristic  that  indicates  that 
particular  containers  will  be  used  for 
the  conveyance  or  packing  of  goods. 

We  realize  that  subheading 
7010.90.50.  HTSUS,  provides  for 
containers  imported  with  or  without 
their  lids.  However,  Customs  proposed 
position  is  that  whether  containers  are, 
or  are  not,  imported  with  lids  is  a 
distinct  indication  of  their  use. 

Preserving  Jan  of  Glass 

Customs  present  position  regarding 
the  class  "preserving  jars  of  glass"  is 
that  it  provides  for  various  articles 
which  are  the  typical  size  and  shape  of 
"Mason-type"  jars.  Whether  a  particular 
glass  jar  is  a  preserving  jar  is  presently 
determined  on  a  case-by-case  basis. 
Customs  does,  however,  consider 
volumes  of  between  .23  liters  and  2.2 
liters  and  a  shape  and  height  of  a  typical 
Mason  jar  (e.g..  not  multi-sided)  to  be 
indicative,  but  not  conclusive,  physical 
characteristics  of  a  preserving  jar. 

This  imderstanding  is  based  on 
relevant  HRLs  and  the  ENs.  In  HRL 
087727,  dated  September  21, 1990, 
Customs  ruled  that  the  class  "preserving 
jars  of  glass  is  limited  to  merchandise  in 
the  sizes  and  shapes  of  typical  'Mason- 
type'  preserving  jars  which  hold  the 
volumes  typical  of  preserve  jars  (i.e.. 
one  half  pint  to  one  half  gallon)." 
Additionally,  EN  70.10  pg.  933-934. 
states,  in  pertinent  part,  that  "Itjhe 
heading  also  includes  preserving  jars  of 
glass". 

Preserving  jars  are  not  defined  in  the 
heading  or  ENs.  A  tariff  term  that  is  not 
defined  in  the  HTSUS  or  in  the  ENs  is 
construed  in  accordance  with  its 
common  and  commercial  meaning. 
Nippon  Kogasku  (USA)  Inc.  v.  United 
States.  69  CCPA  89. 673  F.2d  380 
(1982).  Common  and  commercial 
meaning  may  be  determined  by 
consulting  dictionaries,  lexicons, 
scientific  authorities  and  other  reliable 
sources.  C.J.  Tower  &  Sons  v.  United 
States.  69  CCPA  128,  673  F.2d  1268 
(1982).  The  term  "preserving"  is 
described,  in  pertinent  part,  as  'jtlo 
prepare  food  for  future  use,  as  by 
canning  or  salting;  to  treat  fruit  or  other 
foods  so  as  to  prevent  decay".  Webster's 
n  New  Riverside  University  Dictionarv. 
(1984).  ' 

Based  upon  the  above  definition,  the 
U.S.  Department  of  Agriculture, 
Extension  Service,  Complete  Guide  to 
Home  Canning:  Guide  1  Principles  of 
Home  Canning  (Agricultural 
Information  Bulletin  No.  5.39-1.  May 


1989),  and  consultation  with  members 
of  the  home  canning  trade.  Customs 
proposed  position  is  that  the  principal 
use  for  the  class  "preserving  jars  of 
glass"  is  jars  purchased  and  used  for 
home  canning  only.  Further,  Customs 
understands  that  there  are  identifiable 
characteristics  that  are  indicative,  but 
not  conclusive  of  the  principal  use  of 
glass  jars  classifiable  as  "preserving  jars 
of  glass".  These  would  include: 

Glass  articles  of  any  shape  that  are  between 
.23  and  2.2  liter  sizes,  and  ««  regular  and 
wide-mouth  "Mason-type",  threaded,  home- 
canning  jars  with  self-sealing  lids. 

Generally,  the  standard  jar  mouth 
opening  is  about  2^/h  inches  with  wide 
mouth  jars  having  3  inch  openings. 
"Mason-type"  jars  have  narrower 
sealing  surfaces  and  are  tempered  less 
than  most  commercial  pint  and  quart- 
size  jars.  The  common  self-sealing  lid 
consists  of  a  flat  metal  lid  held  in  place 
by  a  metal  screw  band  during 
processing.  The  flat  lid  is  crimped 
around  its  bottom  edge  to  form  a  trough, 
which  is  filled  with  a  colored  gasket 
compound.  These  physical  criteria  are 
based  on  Customs  understanding  of  the 
U.S.  Department  of  Agriculture. 
Extension  Service.  Complete  Guide  to 
Home  Canning:  Guide  1  Principles  of 
Home  Canning  (Agricultural 
Information  Bulletin  No.  539-1,  May 
1989),  pgs.  14-15  and  discussion  with 
members  of  the  trade. 

Additionally,  on  page  11  of  the  above 
mentioned  bulletin,  under  the  subtitle 
"Equipment  and  methods  not 
recommended",  this  pubUcation 
indicates  that  jars  with  wire  bails  and 
glass  caps  and  one-piece  zinc  porcelain 
lined  caps  are  not  recommended  for 
home  canning.  We  note  that  these  "non 
Mason-type  "  jars  are  often  advertised 
and  sold  in  sets  of  varying  sizes  for  use 
in  the  storage  of  goods  in  ihe  home. 
Thus,  it  is  Customs  proposed  position 
that  they  are  classifiable  under 
subheading  7013.39,  HTSUS. 

Under  Customs  proposed  position, 
the  only  type  of  glass  article  ilassifiable 
as  part  of  the  class  or  kind  "preserving 
jars  of  glass",  would  b^  regular  and 
wide-mouth  "Mason-type",  threaded, 
home-canning  jars  with  self-sealing  lids. 
Glass  articles  with  wire  bails  and  glass 
or  porcelain  caps  or  lids  would  not  be 
classifiable  as  "preserving  jars  of  glass" 
as  their  physical  characteristics  do  not 
allow  them  to  be  recommended  for 
home  canning  use. 

Glassware  of  a  Kind  Used  for  Table  or 
Kitchen  Purposes  Glass  Storage  Articles 

Based  on  the  plain  language  of  the 
beading,  Customs  is  of  the  opinion  that 
subheading  7013.39,  HTSUS.  provides 


for  the  class  "glassware  of  a  kind  used 
for  table  or  kitchen  purposes". 
Customs  position  is  based  on 
exemplars  from  EN  70.13,  which  we 
believe  demonstrate  that  the  class 
"glassware  of  a  kind  used  for  table  or 
kitchen  purposes"  provides  for  certain 
glass  articles  principally  used  for 
household  storage.  EN  70.13.  pg.  936- 
937.  states,  in  pertinent  part,  thai: 

ITlhis  heading  covers  the  foiiowing  types 
of  articles,  most  of  which  are  obUined  by  • 
pressing  or  blowing  in  moulds: 

[1)  ITlable  or  kitchen  glassware,  e.g.. 
drinking  glasses,  goblets,  tankards,  dciantere, 
infants'  feeding  bottles,  pitchers,  jugs,  plates, 
salad  bowls,  sugar-bowls,  sauce-boats,  fruit 
stands,  cake-stands,  hors-d  oeu\Tes  dishes, 
bowls,  basins,  egg-cups,  butter  dishes,  oil  or 
vmegar  cruets,  dishes  (for  senring.  cooking, 
etc.)  stew-pans,  casswoJes.  travs.  salt  cellans. 
sugar  sifters,  knife-rests,  mixers,  table  hand 
bells,  coffee-pots  and  coffee-filters, 
sweetmeat  boxes,  graduated  kitchenware, 
plate  warmers,  uble  mats,  certain  parts  of 
domestic  chums,  cups  for  coffee-mills, 
cheese  dishes,  lemon  squeezers,  ice-buckets 

Customs  understands  that  the 
exemplars  listed  are  articles  principally 
used  to  hold  or  store  other  articles  in  the 
home.  We  believe  that  among  these 
articles,  certain  glass  storage  jars  may 
also  be  principally  used  in  this  fashion. 
Therefore,  glass  articles  which  are 
principally  used  to  store  articles  in  the 
home  are  classifiable  under  subheadine 
7013.39,  HTSUS. 

After  reviewmg  the  ENs,  relevant 
HRL's,  and  applying  the  principal  use 
factors,  which  are  indicative  but  not 
conclusive,  for  determining  whether 
merchandise  falls  within  a  particular 
class  or  kind.  Customs  has  identified  the 
following  characteristics  which  ue 
believe  are  indicative,  but  not 
conclusive  of  glassware  of  a  kind  used 
for  fable  or  kitchen  purposes;  glass 
household  storage  articles.  They  are 
glass  articles: 

1  Made  ofordinary  glass,  lead  crxslHJ 
glass,  glass  having  a  low  coefficientof 
pxpansion  (e.g..  borosilicate  glass)  or  of  gla-is 
ceramics  (the  letter  two  in  particular,  for 
kitchen  glassware).  They  may  also  bv 
colouriess,  coloured  or  of  flashed  glass,  and 
may  be  cut.  frosted,  etched  or  engraved; 

2.  Having  a  decorative  motif  consistent 
with  a  kitchen  decor  (e.g.,  geese,  "counfry 
theme",  etc.); 

3.  Which  the  consumer  purchases 
primarily  to  use  for  storage  in  the  homw; 

4.  Sold  from  the  importer  to  a  wholesaler/ 
distributor  who  then  sells  them  to  a  ix-tailcr; 

5.  Sold  in  an  environment  of  sale  that 
emphasizes  the  article's  use  or  reuse  as  ii 
storage  article; 

6.  Sold  to  the  ultimate  purchaser  empty: 

7.  Which  are  recc^zed  in  the  trade  as 
primarily  having  a  household  storagtr  iis«: 
and 
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8.  Which  are  imported  with  their  caps  or 
lids. 

This  understanding  is  based  on  the 
above  cited  EN  and  relevant  HRLs.  HRL 
953282,  dated  February  16, 1993, 
classified  a  1  liter  glass  jar  decorated 
with  a  blue  ribbon  and  decalmania 
which  created  a  country  motif  band  in 
blue,  pink,  green  and  yellow  around  the 
middle  of  the  jar.  Customs  held  that, 
while  the  container  did  convey  goods, 
its  decoration,  lid,  and  environment  of 
sale  all  indicated  that  the  principal  use 
of  the  container  was  for  storage,  not  the 
conveyance  of  goods.  See  also,  HRL 
087727.  dated  September  21, 1990, 
which  classified  spice  jars  as  household 
storage  jars. 

Customs  proposes  to  continue  to 
apply  the  standards  outlined  above.  We 
note  that  due  to  tlie  USDA  report's 
recommendation  that  glass  articles  with 
wire  bale  and  trigger  closures  (non 
"Mason-type")  not  be  used  for  home 
canning,  but  rather  as  storage  articles  for 
dry  ingredients,  all  glass  articles  with 
wire  bale  trigger  closures  and  glass  Caps 
or  lids  will  be  classiflable  under 
subheading  7013.39,  HTSUS. 

However,  we  note  that  there  are  glass 
articles  capable  of  both  conveyance  or 
packing  of  goods  and  household  storage, 
as  demonstrated  iri  the  Kraft  case. 
Instances  of  these  types  of  articles  will 
be  reviewed  on  a  case-by-case  basis, 
with  the  above  outlined  characteristics 
determining  the  article's  principal  use 
and  classification. 

Authority 

.  This  notice  is  published  in 
accordance  with  section  177.10(c),  ' 
Customs  Regulations  (19  CFR  177.10(c)). 

Comments 

In  accordance  with  the  above 
discussion.  Customs  is  now  seeking 
comments  from  the  public  regarding  the 
proposed  change  of  practice  with 
regards  to  the  tariff  provisions  for  all 
three  of  these  classes  of  glass  articles. 
Customs  is  especially  interested  in 
receiving  comments  regarding  the 
characteristics  that  are  indicative  of 
each  class. 

Before  adopting  this  proposed  change 
in  practice,  consideration  will  be  given 
to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Infonnation  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department " 
Regulations  (31  CFR  1.4).  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11  (b)),  on  regular  business 
days  between  the  hours  of  9:00  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch. 
U.S.  Customs  Service,  Office  of 


F  egulations  and  Rulings,  Franklin 
(  burt,  1099  14th  Street.  N.W.,  Suite 
^00,  Washington  D.C. 

Dated:  September  23, 1994. 

(  eorge  J.  Weise, 

C  ommissioner  of  Customs. 

I  thn  W.  Mangels, 

/  cting  Depu  ty  Assistant  Secretary  of  the 
1  reasury. 

(  "R  Doc.  94-25153  Filed  10-11-94;  8.45  am) 
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I  epartmental  Offices;  Debt 

ft  anagement  Advisory  Committee; 

Mfeeting 

Notice  is  hereby  given,  pursuant  to  5 
iJ.S.C.  App.  Section  10(a)(2),  that  a 
n  leeting  will  be  held  at  the  U.S. 
1  reasury  Department,  15th  and 
F  snnsylvania  Avenue  NW.,  Washington, 
I  C,  on  November  1  and  2, 1994,  of  the 
f(  illowing  debt  management  advisory 
c  jmmittee: 

P  iblic  Securities  Association 

R  Treasury  Borrowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
fi  ir  a  technical  background  briefing  by 
1  reasury  staff  on  November  1,  followed 
h  f  a  charge  by  the  Secretary  of  the 

I  reasury  or  his  designate  that  the 

c  )mmittee  discuss  particular  issues,  and 
working  session.  On  November  2,  the 

c  )mmittee  will  present  a  wrritten  report 

of  its  recommendations. 
The  background  briefing  by  Treasury 

s  aff  will  be  held  at  11:30  a.m.  Eastern 

t  me  on  November  1  and  will  be  open 

I I  the  public.  The  remaining  sessions  on 
^  ovember  1  and  the  committee's 

r  porting  session  on  November  2  will  be 
c  osed  to  the  public,  pursuant  to  5 
q.S.C.  App.  Section  10(d). 

This  notice  shall  constitute  my 
d  Jtermination,  pursuant  to  the  authority 
p  aced  in  heads  of  departments  by  5 
I  .S.C.  App.  Section  10(d)  and  vested  in 
n  e  by  Treasury  Department  Order  No. 
1  )l-05,  that  the  closed  portions  of  the 
r  eeting  are  concerned  with  information 
t  at  is  exempt  from  disclosure  under  5 
L  .S.C.  Section  552b(c)(9)(A).  The  public 
■|  terest  requires  that  such  meetings  be 
;  osed  to  the  public  because  the 
1  reasury  Department  requires  frank  and 
f  11  advice  from  representatives  of  the 
f  iiancial  community  prior  to  making  its 
fi  nal  decision  on  major  financing 
o  jerations.  Historically,  this  advice  has 
b  ten  offered  by  debt  management 
a  Ivisory  committees  established  by  the 
s  iveral  major  segments  of  the  financial 
c  )mmunity.  When  so  utilized,  such  a 
c  >mmittee  is  recognized  to  be  an 
a  Ivisory  committee  under  5  U.S.C.  App. 
S  jction  3. 


Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  vdthih 
the  exemption  covered  by  5  U.S.C. 
Section  552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
pubic  consistent  with  the  policy  of  5 
U.S.C.  Section  552b. 

Dated:  Octobers,  1994. 
Frank  N.  Newman, 
Deputy  Secretar}' of  the  Treasury. 
[PR  Doc.  94-25212  Filed  10-11-94;  8:45  amj 
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Internal  Revenue  Service 

Performance  Review  Board 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  Members  of  Senior 

Executive  Service  Perform,ance  Review 

Board. 


EFFECTIVE  DATE:  Performance  Review 
Board  effective  October  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
DiAnn  Kiebler,  M:ES,  Room  3515, 1111 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20224,  Telephone  No. 
(202)  622-6320,  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978,  the  members  of  the 
Internal  Revenue  Service's  Senior 
Executive  Service  Performance  Review 
Board  for  Regional  Commissioners  are 
as  follows: 

Michael  Dolan,  Deputy  Commissioner. 

Chair 
Gary  Bell,  Chief  Inspector 
David  Jordon,  Deputy  Chief  Counsel 
Michael  Lane,  Deputy  Commissioner, 

U.S.  Customs  Service 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978  (43FR52122). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
(PR  Doc.  94-25107  Filed  10-11-94;  8:45  am| 
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Performance  Review  Board 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  Members  of  Senior 
Executive  Service  Performance  Review 
Board. 


EFFECTIVE  DATE:  Performance  Review 
Board  effective  October  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
DiAnn  Kiebler,  M:ES,  Room  3515, 1111 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20224,  Telephone  No. 
(202)  622-6320,  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978,  the  members  of  the 
Internal  Revenue  Service's  Senior 
Executive  Service  Performance  Review 
Board  for  senior  executives  in  the  Office 
of  the  Chief  Inspector  are  as  follows: 

Michael  Dolan,  Deputy  Commissioner. 

Chair 
Robert  Cesca,  Deputy  Inspector  General, 

Department  of  the  Treasury 
C.  Morgan  Kinghom,  Chief  Financial 

Officer 

This  document  does  not  meet  the    . 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978  (43FR52122). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
IPR  Doc.  94-25108  Filed  10-11-94:  8:45  ami 
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Performance  Review  Board 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  Members  of  Senior 
Executive  Service  Performance  Review 
Board. 


EFFECTIVE  DATE:  Performance  Review 
Board  effective  October  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
DiAnn  Kiebler,  M:ES,  Room  3515,  1111 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20224,  Telephone  No. 
(202)  622-6320,  (not  a  toll  fiw  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978,  the  members  of  the 
Internal  Revenue  Service's  Senior 
Executive  Service  Performance  Review 
Board  for  senior  executives  other  than 
Chief  Officers,  Regional  Commissioners 
and  senior  executives  in  Inspection  and 
Appeals  are  as  follows: 

Michael  Dolan,  Deputy  Commissioner, 

Chair 
David  Blattner,  Regional  Commissioner. 

Midwest  Region 


Philip  Brand,  Chief  Compliance  Officer 
Charles  Brennan.  Regional 

Commissioner,  Mid-Atlantic  Region 
Herma  Hightower,  Regional 

Commissioner,  North  Atlantic  Region 
C.  Morgan,  Kinghom,  Chief  Financial 

Officer 
Larry  Westfall.  Modernization  Executive 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8. 
1978  (43FR52122). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue 
(PR  Doc.  94-25109  Filed  10-11-94:  8  45  ami 
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Tax  on  Certain  Imported  Substances 
(Phosphorous  Trichloride,  et  al.); 
Notice  of  Determinations 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces 
determinations,  under  Notice  89-61, 
that  the  list  of  taxable  substances  in 
section  4672(a)(3)  will  be  modified  to 
include  phosphorous  trichloride  and 
phosphorous  pentasulfide. 
EFFECTIVE  DATE:  This  modification  is 
effective  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  (202)  622-3130  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  4672(a),  an  importer  or 
exporter  of  any  substance  may  request 
that  the  Secretary  determine  whether 
such  substance  should  be  listed  as  a 
taxable  substance.  The  Secretary  shall 
add  such  substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  tcxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  September  29,  1994,  the  Secretary 
determined  that  phosphorous 
trichloride  and  phosphorous 
pentasulfide  should  be  added  to  the  list 
of  taxable  substances  in  .section 


4672(a)(3),  effective  January  1, 199.5. 
The  rate  of  tax  prescribed  for 
phosphorous  trichloride,  imder  section 
4671(b)(3),  is  $3.10  per  ton.  This  is 
based  upon  a  conversion  factor  for 
phosphorous  of  0.23  and  a  conversion 
factor  for  chlorine  of  0.77. 

The  rate  of  tax  prescribed  for 
phosphorous  pentasulfide,  under 
section  4671(b)(3),  is  $1.24  per  ton.  This 
is  based  upon  a  conversion  factor  for 
phosphorous  of  0.28.  The  petitioner  is 
Monsanto  Company,  a  manufacturer 
and  exporter  of  these  substances.  No 
material  comments  were  received  on 
these  petitions.  The  following 
information  is  the  basis  for  the 
determinations. 

Phosphorous  Trichloride 

HTS  number:  2812.10.50.10 
CAS  number:  7719-12-2 

Phosphorous  trichloride  is  derived 
from  the  taxable  chemicals  phosphorous 
and  chlorine.  Phosphorous  trichloride  is 
a  liquid  produced  predominantly  by  the 
direct  union  of  phosphorous  and 
chlorine. 

The  stoichiometric  material 
consumption  formula  for  phosphorous 
trichloride  is: 

P*  (phosphorous)  +  6  CI2  (chlorine) 

>  4  PCI3  (phosphorous 

trichloride) 

Phosphorous  trichloride  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  100  percent  by  weight  of  the 
materials  used  in  its  production. 

Phosphorous  Pentasulfide 

HTS  number:  2813.90.20.00 
CAS  number:  1314-80-3 

Phosphorous  pentasulfide  is  derived 
from  the  taxable  chemical  phosphorous. 
Phosphorous  pentasulfide  is  a  solid 
produced  predominantly  by  mixing 
molten  phosphorous  with  molten  sulfur. 

The  stoichiometric  material 
consumption  formula  for  phosphorous 
pentasulfide  is: 

P4  (phosphorous)  +  10  S  (sulfur) 

>  2  P2S.S  (phosphorous  pentasulfide) 

Phosphorous  pentasulfide  has  been 
determined  to  be  a  taxable  substance 
because  a  review  of  its  stoichiometric 
material  consumption  formula  shows 
that,  based  on  the  predominant  method 
of  production,  taxable  chemicals 
constitute  94.6  percent  by  value  of  the 
materials  used  in  its  production.  The 
stated  cost  for  phosphorous  is  $0.91  per 
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puund  aiid  th«  staled  cost  for  sulfur  is 

$0.n2  per  puuud 

0«lcD.GMde. 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
IFK  Doc.  94-2S0«4  Filed  lO-l  1-94;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhil>Jtion;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359,  March  29. 1978), 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  July  2. 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "Painting  and 
Illumination  in  Early  Renaissance 
Florence"  (See  list »),  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.- These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art  from  on  or  about 
November  14. 1994  through  February 
26, 1995  is  in  the  national  interest. 
Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  Octobec  5, 1994. 
Les  Jin, 

General  Counsel. 

IFR  Doc.  94-25216  Filed  10-11-94:  8:45  am) 
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Meeting  of  th«  Advisory  Board  for 
Cuba  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  on 
Thursday.  October  13. 1994,  in  Miami. 
Florida.  The  intended  agenda  is  listed 
below. 

Agenda 

Thursday.  October  13. 1994 
Part  one— Closed  to  the  Public 
11:00  a.m. 

1.  Discussion  of  Frequency  and  Power 
Reductions 

2.  Update  on  TV  Marti  Transmissions 


'  A  copy  of  this  list  may  be  obtained  bv 
contacting  Mr.  Paul  W.  Manning,  Assistant  General 
Counsel  at  819-S997.  and  the  addnsa  is  Room  700. 
i;.S.  Infonnation  Agency.  301  Fourth  Street.  S.W.. 
Washington,  D.C  20S47. 


by 
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Pa  t  Two— Open  to  the  Public 
12|00p.m. 

Approval  of  Minutes 
Update  on  Radio  Marti  and  TV  Marti 
j)  Coverage  of  1994  Cuban  Migrant  Crisis 
by  radio  Marti 
USIA  Consolidation  Plan 
Update  on  Restructuring  Plan 
.  Update  on  Miami  Building  Facility 
.  Fiscal  1995  Budget  Report 
Focus  Group  Results 
External  Review  Panels 
TV  Marti  Video  Presentation 
1  0.  Old  Business 
'  1.  New  Business 
'  2.  Public  Testimony 

1  ems  one  and  two  which  will  be  discussed 
fro  n  11:00  a.m.  to  12:00  p.m..  will  be  closed 
to  I  he  public.  Discussion  of  items  one  and 
tw(  will  include  information  the  premature 
dis  ;losure  of  which  would  be  likely  to 
fru  itrate  the  implementation  of  a  proposed 
Ag(  ncy  action  (5  U.S.C.  522(c)(9)(B)). 
f\  (embers  of  the  public  interested  in 
atu  nding  the  open  portion  of  the  meeting 
she  uld  contact  Ms.  Angela  R.  Washington,  at 
the  Advisory  Board  Office.  Ms.  Washington 
car  be  reached  at  (202)  401-2178. 

Iated:October4. 1994. 
Jos  !ph  DuCfey. 
Dir  xtoT.  United  States  Information  Agency 

De  ermination  To  Close  Portions  of  the 
Ac  irisory  Board  Meetmg  of  October  13, 
19  4 


ased  on  information  provided  to  me 
_'  he  Advisory  Board  for  Cuba 
Bn  adcasting,  I  hereby  determine  that 
the  11:00  a.m.  to  12:00  p.m.  portion  of 
thi  meeting  should  be  closed  to  the 
pu  ilic. 

'  he  Advisory  Board  has  requested 
tha  items  one  and  two  of  the  October 
13,|l994.  meeting  be  closed  to  the 
pu  ilic.  Items  one  and  two  will  involve 
inf  irmation  the  premature  disclosure  of 
wh  ch  would  likely  frustrate 
im  ilementation  of  a  proposed  Agency 

act  on.  Closing  such  deUberations  to  the 

pu  lie  is  justified  by  the  Government  in 
the  Simshine  Act  under  5  U.S.C. 
52;  b(c)(9)(B). 

I  ems  one  and  two  on  the  agenda 
cor  sist  of  a  discussion  of  technical 
ma  ters,  which  include  TV  Marti 
Tra  nsmissions,  frequencies,  alternate 
cha  anels  and  new  technologies  for 
Rac  io  Marti. 

Dited;  October  4. 1994. 
Jos4  ph  Dufifey, 

Din  ctor.  Untied  States  Infonnation  Agency. 
Doc  94-25105  Filed  10-11-94;  8:45  am) 
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Pw  lormance  Review  Board  Members 

AGI  NCY:  United  States  Infonnation 

Ag<  ncy. 

AC1  ON:  Notice. 


SUMMARY:  This  Notice  is  issued  to  revise 
the  membership  of  the  United  States 
Information  Agency  (USIA)  Performance 
Review  Board. 

DATES:  October  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  S.  Welch  (Co-Executive 
Secretary),  Deputy  Director,  Office  of 
Personnel,  Bureau  of  Broadcasting, 
U.S.  Information  Agency,  330 
Independence  Avenue  SW., 
Washington,  DC  20547,  Tel:  (202) 
619-7545  or 

Ms.  Patricia  H.  Noble  (Co-Executive 
Secretary),  Chief,  Domestic  Personnel 
Division,  Office  of  Personnel,  U.S. 
Information  Agency,  301  4th  Street 
S.W.,  Washington,  DC  20547,  Tel: 
(202)  619-4617. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  4314(c)  (1) 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (P.L.  95454),  the  following 
list  supersedes  the  U.S.  hiformation 
Agency  Notice  (58  FR  195.  October  12, 
1993). 
Chairperson:  Associate  Director  for 

Management  Henry  Howard.  Jr. 
Deputy  Chairperson:  Associate  Director 
for  Broadcasting  Joseph  B.  Bruns 
(Acting) 
Career  SES  Members: 
Eileen  Binns,  Director,  Office  of 

Administration 
Rolando  Bonachea,  Deputy  Director. 

Office  of  Cuba  Broadcasting 
Jane  Fritzman,  Chief  of  Staff,  Bureau 

of  Broadcasting 
Robert  Kamosa.  Director,  Bureau  of 

Broadcasting 
Harlan  Rosacker,  Director,  Office  of 

Personnel 
James  Whitten,  Executive  Director, 
Bureau  of  Educational  and  Cultural 
Affairs 
Alternate  Career  SES  Members: 
James  Hulen,  Director,  Bureau  of 

Broadcasting 
Rick  Ruth,  Deputy  Chief  of  Staff. 

Bureau  of  Management 
This  supersedes  the  previous  U.S. 
Information  Agency  Notice  (58  FR  195 
October  12. 1993).     , 

Dated:  October  5. 1994. 
Henry  Howard,  Jr., 

Associate  Director  f(K Management.  U.S. 
Information  Agency. 

IFR  Doc.  94-25214  FUed  10-11-94;  8:45  am) 
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OFFICE  OF  UNITED  STATES  TRADE 
REPRESENTATIVE 

Report  of  Trade  Expansion  Priorities 
Pursuant  to  Executive  Order  12901 

AGENCY:  Office  of  United  States  Trade 
Representative. 
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action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
t)ie  United  States  Trade  Representative 
(USTR)  has  submitted  the  report 
published  herein  to  the  Committee  on 
Finance  of  the  United  States  Senate  and 
the  Committee  on  Ways  and  Means  of 
the  United  States  House  of 
Representatives  identifying  trade 
expansion  priorities  pursuant  to 
Executive  Order  12901  of  March  3. 
1994. 

DATES:  The  report  was  submitted  on 
Octobers,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irving  Williamson,  Chairman.  Section 
301  Committee.  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street.  N.W.. 
Washington.  DC  20506,  (202)  395-3432. 

Authority:  E.0. 12901  of  March  3. 1994. 

r  UPPLEMENTARY  INFORMATION:  The  text  of 
the  USTR  report  is  as  follows: 

!  Jentification  of  Trade  Expansion 
Priorities  Pursuant  to  Executive  Order 
i  2901 

This  report  is  submitted  pursuant  to 
Executive  Order  12901  of  March  3, 
1994.  Under  the  Executive  Order  the 
United  States  Trade  Representative  is 
required,  by  September  30, 1994,  to 
"review  United  States  trade  expansion 
priorities  and  identify  priority  foreign 
country  practices,  the  elimination  of 
which  is  likely  to  have  the  most 
significant  potential  to  increase  United 
States  exports,  either  directly  or  through 
the  establishment  of  a  beneficial 
precedent." 

In  identifying  priority  foreign  country 
practices,  the  Trade  Representative  must 
take  into  account  all  relevant  factors, 
including: 

(a)  The  major  barriers  and  trade 
distorting  practices  described  in  the 
Nationtjl  Trade  Estimate  Report: 

(b)  The  trade  agreements  to  which  a 
foreign  country  is  a  party  and  its 
compliance  with  those  agreements; 

(c)  The  medium-term  and  long-term 
implications  of  foreign  government 
procurement  plans;  and 

(d)  The  international  competitive 
position  and  export  potential  of  United 
States  products  and  services. 

The  Executive  Order  permits  the 
Trade  Representative  to  include,  if 
appropriate,  "a  description  of  the 
foreign  country  practices  that  may  in  the 
future  warrant  identification  as  priority 
foreign  country  practices."  The  Trade 
Representative  may  also  include  "a 
statement  about  other  foreign  country 
practices  that  were  not  identified 
because  they  are  already  being 
addressed  by  provisions  of  United 
States  trade  law,  existing  bilateral  trade 


agreements,  or  in  trade  negotiations 
with  other  coimtries  and  progress  is 
being  made  toward  their  elimination." 

The  Global  Context 

Changes  in  the  world  economy, 
reinforced  by  tlje  end  of  the  Cold  War, 
have  opened  up  new  opportunities  in 
the  global  marketplace.  The  United 
States  is  well-positioned  to  take 
advantage  of  these  opportunities.  We  are 
unsurpassed  in  innovation  and 
flexibility.  Gains  in  productivity  have 
fueled  our  competitiveness.  Our  higher 
education  is  imsurpassed.  Our  workers 
are  the  most  skilled  and  productive  in 
the  world. 

This  new  world  is  extremely 
competitive.  In  order  to  remain 
successful,  we  must  pursue  a  strategy 
consisting  of  two  interrelated  parts: 
trade  policies  that  will  open  markets 
around  the  world;  and  domestic  policies 
that  will  help  American  companies  and 
workers  to  remain  the  most  productive 
in  the  world.  This  two-part  strategy 
refiects  the  Administration's 
fundamental  goal  of  higher  living 
standards  for  all  Americans. 

The  single  most  important  component 
of  our  trade  strategy  is  the  successful 
implementation  of  the  Uruguay  Round 
of  muhilateral  trade  negotiations.  The 
Uruguay  Round  agreements  amount  to  a 
global  tax  cut  of  some  $744  billion. 
They  will  stimulate  the  creation  of 
hundredsof  thousands  of  jobs  and. 
when  fully  implemented,  add  an 
estimated  $100-200  billion  to  the  U.S. 
GDP  annually. 

The  Uruguay  Round  agreements 
contain  improvements  in  market  access 
worldwide  for  goods  and  services, 
improved  rules  for  trade,  a  new 
agreement  protecting  intellectual 
property  worldwide,  and  dramatically 
improved  procedures  to  enforce  our 
rights.  The  improvements  in  dispute 
settlement  under  the  new  World  Trade 
Organization  (WTO)  can  provide  real 
assurance  to  our  exports  that  our  gains 
at  the  bargaining  table  will  be  translated 
into  real  market  opportunities,  and  that 
any  hnpairment  of  our  rights  to  market 
access  will  have  an  expeditious  remedy. 
But  these  benefits,  scheduled  to  go  into 
effect  on  January  1, 1995,  will 
materialize  only  if  Congress  has  adopted 
legislation  approving  and  implementing 
the  Uruguay  Round  agreements.  For  this 
reason,  the  Administration  urges 
expeditious  approval  of  the  Uruguay 
Round  Agreements  Act,  which  the 
President  submitted  to  Congress  on 
September  27. 

Enforcement 

The  Administration  remains 
committed  to  vigorous  enforcement  of 


our  rights  under  trade  agreements— both 
our  rights  at  present,  and  the  expanded 
rights  we  will  have  when  the  Uruguay 
Round  results  enter  into  effect.  Section 
301  will  remain  an  essential  element  of 
our  strategy  in  enforcing  our  rights  in 
the  new  WTO  system.  Under  WTO 
dispute  settlement  procedures,  we  will 
be  authorized  to  retaliate  against  the 
trade  of  any  government  found  to  be 
violating  our  rights,  if  that  government 
does  not  either  eliminate  the  violation 
or  provide  compensation  acceptable  to 
us.  Such  realization  would  be  carried 
out  under  the  authority  of  section  301 
as  a  matter  of  U.S.  trade  law. 

Section  301  will  also  remain  an 
important  tool  in  addressing  unfair 
practices  not  covered  under  the 
Uruguay  Round  agreements.  And  it  will 
be  available  to  us  when  we  encounter 
trade-restricting  practices  by  either  non- 
members  of  the  WTO  or  governments  to 
which  we  do  not  apply  the  Uruguay 
Round  agreements. 

Priority  Foreign  Country  Practices 

As  a  result  of  the  review  under 
Executive  Order  12901  and  the  results 
to  date  of  intensive  negotiations,  the 
Trade  Representative  has  decided  not  to 
identify  any  priority  foreign  countrv' 
practices  at  this  time. 

We  have  had  serious,  long-standing 
concerns  regarding  access  to  the 
Japanese  market  for  flat  glass.  We  have 
reached  agreement  with  Japan  in 
principle  concerning  access  to  the 
distribution  system  and  access  to  the 
public  and  private  construction  markets 
for  fiat  glass  in  Japan,  and  have  also 
agreed  to  work  to  finalize  that 
agreement  within  the  next  thirty  days. 

Other  Practices 

A.  The  following  practices  may  in  the 
future  warrant  identification  as  priority 
foreign  country  practices: 
— Japan  market  access  for  wood  and 

paper: 

In  the  1990  U.S.-Japan  Wood  Products 
Agreement,  Japan  agreed  to 
substantially  reduce  tariffs,  to  reduce 
subsidies,  to  speed  up  product 
certification,  and  to  adopt  performance- 
based  standards  and  building  codes. 
Progress  has  been  made,  but  new  or 
existing  barriers  continue  to  impede 
market  access.  Tarifi's,  although  reduced 
in  the  Uruguay  Round,  remain  a 
significant  impediment.  Adoption  of 
performance-based  standards  and 
building  codes  has  been  slow  and  Japan 
maintains  a  parallel  unliberaHzed  set  of 
building  standards  for  housing  loans. 
Subsidies  to  the  wood  products  industry 
appear  to  have  risen.  We  seek  further 
market  opening  through  the  elimination 
of  these  remaining  barriers. 
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In  April  1992,  Japan  agreed  to  take 
GATT-consistent  measures  to  increase 
substantially  market  access  in  Japan  for 
foreign  paper  and  paperboard  products, 
to  realize  (he  objective  in  the  January 
1992  Bush-Miyazawa  action  plan  of 
January  1992  "to  substantially  increase 
market  access  for  foreign  firms 
exporting  paper  products  to  Japan. " 
Four  consultations  have  been  held 
under  the  agreement.  In  the  Uruguay 
Round,  Japan  agreed  to  join  a  Quad 
country  consensus  to  cut  tariffs  on 
paper  to  zero  over  10  years.  However, 
Japan  has  failed  to  provide  detailed 
information  on  the  degree  to  which 
Japanese  government  agencies  are 
implementing  provisions  which  obligate 
them  to  actively  encourage  use  of 
foreign  products  by  end-users  in  key 
market  segments.  We  seek  a  full 
accounting  by  all  appropriate  entities 
within  the  Japanese  government  on  their 
implementation  of  the  agreement,  as 
well  as  other  measures  to  augment  the 
agreement  and  make  it  more  effective. 

B.  The  following  foreign  country 
practices  were  determined  not  to  be 
appropriate  for  identification  because 
they  are  already  being  addressed  by 
other  provisions  of  United  States  trade 
law,  existing  bilateral  agreements,  orjn 
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tn  de  negotiations  with  other  countries 
ai  i  progress  is  being  made  toward  their 
el  (nination.  They  do,  however,  remain 
sij  nificant  trade  negotiating  objectives 
foi  the  United  States. 

—  European  Union  Utilities  Directive: 
Jnder  the  European  Union's  Utilities 
directive,  which  took  effect  on 
anuary  1. 1993,  telecommunications 
itiliUes  in  8  EU  member  countries 
low  penalize  bids  by  U.S.  suppliers 
:ontaining  over  50%  non-EU  content 
ind  May  reject  such  bids  completely, 
n  May  1993,  the  U.S.  implemented 

:  anctions  against  the  EU  under  Title 
ni  of  the  1988  Trade  Act.  These 
anctions  ban  the  piu-chase  by  the 
J.S.  government  of  certain  goods  and 

1  ervices  firom  these  8  countries.  We 
vill  continue  to  seek  removal  of  the 
liscriminatory  aspects  of  the 
)irective  through  negotiation  with  the 

:u. 

—  ::anada  dairy  and  poultry  measures: 
n  implementing  the  Uruguay  Round, 

I  i^nada  intends  to  convert  its  existing 
mport  quotas  on  dairy  products, 
I  hicken,  turkey  and  eggs  to  tariff-rate 

Iuotas,  and  raise  its  bound  tariffs  on 
lese  products.  Cahada  has  also  stated 
ts  intention  to  apply  these  tariffs  on 
mports  from  the  United  States.  We 
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believe  such  an  action  would  reduce 
our  access  to  the  Canadian  market.  If 
it  becomes  appropriate,  this  matter 
could  be  addressed  through  the 
NAFTA  process. 

—India  market  access  for  textiles:  India 
severely  restricts  imports  of  textiles 
and  apparel,  and  maintains  high 
tariffs.  In  implementing  the  Uruguay 
Round,  the  Administration  has  agreed 
to  take  all  appropriate  measures  to 
obtain  market  access  commitments 
from  any  signatory  to  the  WTO 
Agreement  that  is  a  significant 
exporter  of  textiles  and  apparel  to  the 
United  Sates  and  that  we  consider  has 
failed  to  provide  adequate  access  to 
its  market  for  U.S.  textile  and  apparel 
products.  We  are  currently  engaged  in 
negotiations  with  the  Indian 
government  and  will  continue  to  seek 
improvements  in  market  access  for 
textiles  and  apparel. 

— Korea  market  access  for  automobiles: 
Actions  by  the  Korean  government 
have  built  and  reinforced  perceptions 
among  Korean  consumers  that  the 
purchase  of  a  foreign  car  will  lead  to 
government  harassment.  Other 
barriers  to  imports  include  excise 
taxes,  high  tariffs,  standards  barriers, 
distribution  restrictions  and  a  ban  on 


private  sector  retail  financing.  The 
Korean  government  has  taken  some 
steps  to  address  these  barriers  and  has 
pledged  to  take  others.  Our 
continuing  consultations  are  aimed  at 
ensuring  that  the  remaining  barriers 
are  addressed  and  that  the  Korean 
government's  actions  result  in 
improved  access  for  imported  motor 
vehicles. 

-Intellectual  property  rights  protection 
ion  China:  On  June  30,  through  the 
"Special  301"  process  under  Section 
182  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2242),  the  Trade 
Representative  designated  China  as  a 
priority  foreign  country,  and  initiated 
a  section  301  investigation  of  China's 
failure  to  provide  adequate  and 
effective  protection  of  intellectual 
•  property  rights  and  fair  and  equitable 
market  access  to  persons  relying  on 
intellectual  property  protection. 
Negotiations  with  the  Chinese 
government  to  address  these  concerns 
are  ongoing.  By  December  31, 1994, 
the  Trade  Representative  will  be 
required  to  determine  whether 
China's  failure  to  address  our 
concerns  represents  an  unreasonable 
or  discriminatory  burden  or 


restriction  on  U.S.  commerce  and 
whether  trade  action  is  appropriate.    • 
-Financial  services  market  access 
negotiations:  The  WTO  Agreement 
provides  for  continuing  market  access 
negotiations  in  the  financial  services 
sector,  to  conclude  six  months  after 
its  entry  into  force.  The  United  States 
is  seeking  commitments  from  a  wide 
range  of  commercially  important 
developed  and  developing  countries 
to  reduce  or  eliminate  bairiers  to  the 
supply  by  U.S.  financial  services 
firms  of  financial  services  including 
banking,  securities,  insurance  and 
other  financial  services.  If  we  do  not 
achieve  our  objectives,  we  would 
maintain  an  exemption  from  the  most- 
favored-nation  obligation  of  the 
General  Agreement  on  Trade  in 
Ser\'ices. 

-Telecommunications  market  access: 
The  WTO  Agreement  provides  for 
continuing  market  access  negotiations 
in  the  basic  telecommunications 
services  sector.  These  negotiations 
cover  local,  long-distance,  and 
international  basic 

telecommunications  services.  In  these 
negotiations,  we  will  seek  to  ensure 
that  U.S.  firms  may  provide  basic 


telecommunications  services  in 
foreign  markets  both  through 
facilities-based  competition — 
including  the  right  to  build,  own,  and 
operate  domestic  and  international 
network  facilities— and  through  the 
resale  of  services  on  existing 
networks.  We  will  also  seek  to  ensure 
that  U.S.  comp>anies  can  compete  in 
foreign  markets  on  reasonable  and 
non-discriminatory  rates,  terms,  and 
conditions. 

— Negotiations  on  accession  to  the 
World  Trade  Organization:  The 
United  States  will  also  continue  to 
seek  market  opening  for  our  goods 
and  services,  and  to  achieve 
protection  of  intellectual  property 
rights  abroad,  in  negotiating  with 
countries  that  are  seeking  admission 
as  members  to  the  World  Trade 
Organization.  The  Agreement 
Establishing  the  WTO  requires  that  all 
members  must  provide  market  access, 
and  the  Administration  "is  committed 
to  gaining  appropriate  market  access 
from  every  applicant  for  membership. 

Ira  Shapiro, 

General  Counsel 

IFR  Doc.  94-25213  Filed  10-11-94;  8:45  am) 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  Thursday,  October  13. 

1994.10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Naproxen 

The  staff  will  brief  the  Commission  on  a 
staff  recommendation  that  the  Commission 
propose  a  rule  to  require  child-resistant 
packaging  under  the  Poison  Prevention 
Packaging  Act  for  over-the-counter  drugs 
containing  250  mg  or  more  of  naproxen  per 
package. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  East  West  Highway.. 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  October  6. 1994. 
Sadye  E.  Dunn, 
Secretary. 

(PR  Doc.  94-25399  Filed  10-7-94:  3:03  pm) 
BILLING  CODC  6355-01-M 

FARM  CREDIT  ADMINISTRATION 
SUMMARY:  Notice  is  hereby  given, 
pursunr.t  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME;  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  October  13, 1994, 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its1)usine,ss. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003.  TDD  (703)  883-4444,  or 
Floyd  Fithian,  at  (703)  883^000. 
ADDRESS:  Farm  Credit  Administration, 
ISOlTarm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION":  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available). 


nd  parts  of  this  meeting  will  be  closed 
3  the  public.  In  order  to  increase  the 
ccessibility  to  Board  meetings,  persons 
equlring  assistance  should  make 
rrangements  in  advance.  The  matters  to 
e  considered  at  the  meeting  are:  ~ 

I  >pen  Session 

A. Approval  of  Minutes. 
B.  New  Bu.<;iness. 

1.  Policy  Statements. 
a.  Reaffirmation  of  Policy  Statement— PCS 

istitution  Names. 

2.  Other. 

a.  Creation  of  a  Service  Corporation — FCB 
(  f  Springfield. 

I  losed  Session  * 

A.  New  Business  " 

1 .  Enforcement  Actions. 
2.' Other. 

a.  Proposed  FY  1996  Budget. 
Dated:  October  5, 1994. 
1  loyd  Fithian, 

J  icting  Secretary.  Farm  Credit  Administration 
i  oard. 

•R  Doc.  94-25284  Filed  TO-6-94:  8:45  ami 
LUNG  CODE  670S-01-P 


ARM  CREDIT  ADMINISTRATION 


J  UMMARY:  Notice  is  hereby  given, 
ursuant  to  the  Government  in  the 
unshine  Act  (5  U.S.C.  552b(e)(3)),  of 
le  forthcoming  special  meeting  of  the 
arm  Credit  Administration  Board 
3oard)  concerning  the  FCS  Building 

J  .ssociation. 

(  ATE  AND  TIME:  The  special  meeting  of 
t  le  Board  concerning  the  FCS  Building 
i  issociation  will  be  held  October  13, 
994  at  the  offices  of  the  Farm  Credit 
I  idministration  in  McLean,  Virginia, 
i  Timediately  following  the  FCA  Board's 
1 3gular  meeting  at  10:00  a.m. 

(  OR  FURTHER  INFORMATION  CONTACT: 
( lurtis  M.  Anderson.  Secretary  to  the 
arm  Credit  Administration  Board, 
'03)  883-4003.  TDD  (703)  883-4444,  or 
loyd  Fithian.  at  (703)  883-4000. 

I  ODRESS:  Farm  Credit  Administration, 
:  501  Farm  Credit  Drive.  McLean. 
'  irginia  22102-5090. 

J  UPPLEMENTARY  INFORMATION:  This 
eeting  of  the  Board  will  be  open  to  the 
ublic  (limited  space  available).  In  order 
3  increase  the  accessibility  to  Board 
I  leetings.  persons  requiring  assistance 
should  make  arrangements  in  advance. 


*  Session  closed— «xempl  pursuant  lo  5  U.S.C. 
:S2b(c)(8)and(9). 
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The  matter  to  be  considei^d  at  the 
meeting  is: 

Open  Session 

A.  Approval  of  Minutes. 

1.  September  1, 1994  (Open). 

B.  Other. 

1.  FCSBA  FY  1995  Budget  and  Assessment. 

Dated:  October  5, 1994. 

Floyd  Fithian, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

IFR  Doc.  94-25285  Filed  10-6-94:  8:45  ami 

BILLING  CODE  670S-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM         • 

TIME  AND  DATE:  11:00  a.m..  Monday, 

October  17. 1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W.,  Washington.  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1995  Federal  Reserve  Bank 
officer  salary  structure  adjustments. 

2.  Proposed  1995  Federal  Reserve  Board 
employee  salary  structure  adjustments  and 
merit  program. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  mui 
salar)'  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  mav  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  davs 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  »,  1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-25421  Filed  10-7-94:  3:53  pm] 
BILUNG  CODE  621(M>1-P 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  10:00  A.M.  0<:tober  1 7, 
1994. 

PLACE:  4th  Floor.  Conference  Room. 
1250  H  Street,  N.W.,  Washington,  D.C. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1 .  Approval  of  the  minutes  of  the 
September  19. 1994,  Board  meeting. 
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2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director.  Office  of 
External  Affairs,  (202)  942-1640. 

Dated  October  6, 1994. 

Roger  W.  Mehle. 

Executive  Director  Federal  Retirement  Thrift 
Investment  Board. 

(PR  Doc.  94-25286  Filed  10-6-94;  5:05  pm| 

BILLING  CODE  67S0-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  October  10, 17,  24,  and 
31. 1994. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  10 

Thursday.  October  13 

9:00  a.m. — Affirmation/Discussion  and 
Vote  (PUBLIC  MEETING)  (if  needed). 

Week  ofOctober  17— Tentative 

Tuesday.  October  18 

10:30  a.m.  and  1:30  p.m.— All  Employees 
Meetings  (PUBLIC  MEETINGS)  on  "The 
Green"  Plaza  Area  between  buildings  at 


White  Flint.  (Contact:  Beth  Hayden,  301- 
415-8200). 

Thursday,  October  20 

10:00  a.m. — Briefing  on  Medical  Use 
Program  and  Meeting  with  Advisory 
Committee  on  Medical  Use  of  Isotopes 
(ACMUI)  (PUBLIC  MEETING).  (Contact  )anet 
Schlueter,  301-415-7894  or  Torre  Taylor, 
301-504-1062). 

1 2  noon — Affirmation/Discussion  and  Vote 
(PUBLIC  MEETING)  (if  needed). 

Week  ofOctober  24— Tentative 

Wednesday.  October  26 

3:30  p.m. — Affirmation/Discussion  and 
Vote  (PUBLIC  MEETING)  (if  needed). 

Week  ofOctober  31— Tentative 

10:00  a.m.— Briefing  on  Status  of  DOE's 
HLW  Program  (PUBLIC  MEETING).  (Contact: 
Malcolm  Knapp,  301-41 5-7437(. 

11:30  a.m. — Affirmation/Discussion  and 
Vote  (PUBLIC  MEETING)  (if  needed). 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine  . 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  items  has  as  yet  been  identified  as 
requiring  any  Conunission  vote  on  this  date. 

•  The  schedule  for  Commission  meetings 
is  subject  to  change  on  short  notice.  To  verif>' 


the  status  of  meetings  call  (recording) — (301) 
504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates  (301)  504-1963. 

Dated:  October  6. 1994. 
Andrew  L.  Bates, 

Chief  Operations  Branch.  Office  of  the 
Secretary. 

IFR  Doc.  94-25416  Filed  10-7-94;  3:35  pm) 

BILUNG  CODE  75M-01-M 


UNITED  STATES  ENRICHMENT  CORPORATION 
Board  oflXrectors 

TIME  AND  DATE:  8:00  AM.  Thursday. 
October  13. 1994. 

PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive.  Bethesda, 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  ofcommercial.  financial  and 
internal  personnel  issues  of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold,  301-564-3354. 

Dated:  October  6, 1994.  .      . 

WUliam  H.  Timbers.  Jr. 
President  and  Chief  Executive  Officer. 
IFR  Doc.  94-25356  Filed  10-7-94;  3:02  pm) 
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Occupational  Safety  and  Health 
Administration 


29  CFR  Parts  1910  and  1928 
Logging  Operations;  Final  Rule 
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DEPAFrrMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1928 
pocket  No.  S-048] 

Logging  Operations 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Final  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
issuing  a  final  standard  specifying  safety 
requirements  covering  ail  logging 
operations,  regardless  of  the  end  use  of 
tlie  forest  products  (saw  logs,  veneer 
bolts,  pulpwood,  chips,  etc.).  This 
standard  replaces  the  existing  standard 
at  29  CFR  1910.266,  that  had  applied 
only  to  pulpwood  logging,  and  thereby 
expands  coverage  to  provide  protection 
for  all  employees  engaged  in  logging 
operations.  The  final  standard  addresses 
the  unique  hazards  found  in  logging 
operations,  and  supplements  other 
general  industry  standards  in  29  CFR 
part  1910.  The  final  standard 
strengthens  and  further  clarifies  some 
provisions  of  the  existing  standard,  and 
eliminates  unnecessary  provisions.  The 
revised  standard  also  requires  training 
for  all  employees  in  this  high  risk 
industry.  OSHA  believes  this  standard 
will  signiHcantly  decrease  the  number 
of  employees  killed  or  injured  in  this 
industry. 

DATES:  This  final  standard  is  effective 
on  February  9, 1995.  Employers  must  be 
in  compliance  with-all  requirements  of 
the  final  standard  by  the  effective  date. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
standard  is  approved  by  the  Dire<:tor  of 
the  Federal  Register  as  of  February  9, 
199."). 

ADDRESSES:  Send  petitions  for  review  of 
the  standard  to  the  Associate  Solicitor 
for  Occupational  Safety  and  Health, 
Office  oi  the  Solicitor,  Room  S-4004. 
U.S.  Department  of  Labor,  200 . 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

For  additional  copies  of  this  standard  r 
cont.nct  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration,  Office  of  Publications. 
Room  N-3101,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
(202) 219-9667. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Cyr,  Office  of  Information  and 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration.  Room  N- 
363/.  U.S.  Department  of  Labor,  200 


mstitution  Avenue  NW..  Washington, 
■^  20210,  (202)  219-fll48. 

PPLEMENTARY  INFORMATION:: 
table  of  Coatents 

I  Introduction 

I .  Regulatory  history 

I I.  Basis  for  agency  action 

A.  Hazards 

B.  Accident,  injury  and  other  data 
C  Need  for  agency  action 

I  /.  Major  Issues 

y .  Summary  and  Explanation  of  tbe  Final 

Standard 
\  I.  Regulatory  Impact  Analysis,  Regulatory 

Flexibility  .Analysis,  and  Environmental 

Impact  Asses.sment 

>  n.  References 

>  HI.  Statutory  Considerations 
I  (.  Recordkeeping 

J .  Federalism 

i  I.  State  Plan  Standards 

3 II.  Index  Terms 

}  III.  Authority  and  Signature 

)  IV.  Final  Standard 

References  td%e  rulemaking  record 
a  re  provided  in  the  text  of  the  preamble. 
I  eferences  are  identified  as  "Ex." 
f  )llowed  by  a  number  to  designate  the 
I  jference  in  the  rulemaking  docket.  For 
€  xample,  "Ex.  1"  means  e^diibit  one  in 
1 16  Docket  S-048.  Exhibit  1  is  a  copy  of 
t  le  Notice  of  Proposed  Rulemaking  for 
I  ogging  Operations  that  was  published 
i  1  the  Federal  Register  on  May  2, 1989 
( 54  FR  18798). 

References  to  the  transcripts  of  the 

iublic  hearings  are  given  as  "Tr." 
lUowed  by  the  location  and  page.  The 
jLly  24. 1990.  Washington.  D.C.  hearing 
t  -anscript  is  identified  as  "Wl."  The 
J  ily  25, 1990,  Washington,  D.C,  hearing 
transcript  is  identified  as  "W2."  The 
Ciregon  hearing  tran,script  is  designated 
i  s  "OR." 

A  list  of  exhibits,  copies  of  the 
(  xhibits  and  copies  of  the  transcripts  are 
{ vailable  in  the  OSHA  Docket  Office. 
1  oom  N-2625,  U.S.  Department  of 
I  abor,  200  Constitution  Avenue,  NW.. 
\  i^ashington,  DC  20210,  (202)h219-7894. 

1   Introduction  - 

The  Occupational  Safety  md  Health 
I  administration  (OSHA)  is  issuing  a 
f  nal  standard  detailing  safety 
t  jquirements  for  logging  operations, 
I  jgardless  of  the  end  use  of  the  forest 
I  roducts  (saw  logs,  veneer  bolts, 
I  ulpwood,  chips,  etc.).  Logging  consists 
<  f  felling  trees  (usually  by  chain  saws). 
I  jmoving  the  limbs  aiid  branches 
(  imbing),  and  cutting  or  splitting  the 
t  -ees  into  manageable  logs  (bucking). 
'  rees  and  logs  are  then  moved  (yarding) 
t  J  central  locations  (landings)  by  one  of 
5  sveral  methods  (e.g..  skidding  or 
I  )rwarding).  In  relatively  flat  terrain. 
I  )gs  are  hooked  to  a  tractor  and  dragged 
t )  the  landing.  When  terrain  is  very 


steep  or  rough,  logs  may  be  transported 
by  steel  cables  attached  to  a  windiing 
apparatus  (cable  yarder)  via  a  system  of 
cables,  blocks,  pulleys,  and  carriages 
(cable  yarding).  Then  logs  are  partially 
suspended  and  dragged  over  the  ground 
(high-lead  yarding)  or  hoisted  into  the 
air  and  conveyed  on  oveihead  cables 
(sky-line  yarding)  to  the  landing.  At  the 
landing,  logs  are  mechanically  loaded 
onto  trucks,  railroad  cars  or  barges  for 
transport  to  sawmills.  In  some  cases  logs 
are  formed  into  log  rafts  for  transport  by 
water  to  sawmills.  Logging  operations 
require  employees  to  work  in  all  tj-pes 
of  weather,  on  all  types  of  terrain  and 
in  isolated,  remote  locations.  (Logging 
operations  and  regional  characteristics 
are  discussed  in  greater  detail  in  the 
profile  of  the  logging  industry  in  the 
Regulatory  Impact  Analysis.) 

II.  Regulatory  History 

OSHA's  existing  pulpwood  standard 
was  adopted  pursuant  to  Section  6(a)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (the  OSH  Act)  (29  U.S.C 
655(a)).  Section  6(a)  permitted  OSHA. 
within  two  years  of  the  enactment  of  the 
OSH  Act,  to  promulgate  as  OSHA 
standards  any  existing  national 
consensus  standard  or  established 
Federal  standard.  At  that  time,  the  only 
national  consensus  standard  covering 
logging  operations  was  the  American 
National  Standards  Institute  standard 
that  was  limited  to  pulpwood  logging 
(ANSI  03.1-1971,  Pulpwood  Logging 
Safety  Standard)  (Ex  2-13).  OSHA's 
pulpwood  standard  has  remained 
virtually  unchanged  since  it  was  first 
adopted. 

After  OSHA  adopted  the  ANSI 
pulpwood  logging  standard,  trade 
associations  with  interests  in  the  logging 
of  other  forest  products,  such  as  sawlogs 
and  veneer  bolts,  joined  with  ANSI  to 
revise  the  pulpwood  logging  standard  to 
include  all  logging  operations  within 
the  United  States.  The  expanded  ANSI 
standard  was  approved  May  19, 1977 
(ANSI  03.1-1978,  Safety  Requirements 
for  Logging)  (hereafter  "1978  ANSI 
logging  standard")  (Ex.  2-14).  That 
standard  adopted  most  of  the  safety 
practices  contained  in  the  earlier 
standard,  applying  them  to  all  logging 
operations  throughout  the  nation. 

The  1978  ANSI  logging  standard, 
however,  was  withdrawn  by  ANSI  in 
1984  because  no  final  action  was  taken 
to  revise  or  reaffirm  it.  Since  ANSI 
procedures  require  that  action  be  taken 
to  reaffirm,  revise,  or  withdraw  a 
standard  no  later  than  five  years  afier 
the  date  of  its  publication,  the  1978 
ANSI  logging  standard  was  withdrawn . 
by  default.  Currently  there  is  no 
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national  consensus  standard  covering 
logging  operations. 

In  July  1976,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  published  a  criteria  document. 
Recommendations  For  An  Occupational 
Standard  For  Logging  From  Felling  To 
First  Haul  that  was  applicable  to  all 
logging  operations  (Ex.  4-3).  The  NIOSH 
document  addressed  the  hazards  and 
safe  work  practices  involved  in  felling, 
bucking,  limbing,  yarding  and  loading 
operations. 

The  NIOSH  criteria  document  differed 
from  OSHA's  pulpwood  logging 
standard  in  several  ways: 

(a)  The  criteria  document  included  all 
logging  operations  such  as  those  relating 
to  sawlogs,  veneer  bolts,  poles  and 
pilings.rather  than  being  limited  only  to 
pulpwood  operations; 

(b)  It  included  training  requirements 
for  employees; 

(c)  It  did  not  include  provisions 
dealing  with  equipment  protective 
devices,  personnel  transport,  off- 
highway  Uiick  transport,  chipping 
operations,  or  the  construction  and 
maintenance  of  roads,  trails,  and 
bridges;  and 

(d)  It  recommended  pre-placement 
and  periodic  medical  examinations. 

This  final  standard  for  logging 
operations,  as  did  OSHA's  proposed 
rule,  adopts  many  of  the 
recommendations  of  the  NIOSH  criteria 
document,  including  expansion  of 
coverage  to  all  logging  operations, 
emphasis  on  safe  work  practices  and 
training,  and  elimination  of  provisions 
not  unique  to  logging  operations,  such 
as  that  involving  construction  of  roads 
and  bridges. 

Six  states  have  promulgated  standards 
covering  logging  operations  under  the 
OSH  Act  State  plan  procedure  set  forth 
in  section  18  of  the  OSH  Act  (29  U.S.C. 
§  667)  and  in  OSHA  regulations  (29  CFR 
Part  1902),  which  requires  State  plan 
States  to  adopt  standards  which  are  at 
least  as  effective  as  those  promulgated 
under  section  6  of  the  OSH  Act.  29  CFR 
1902.03(c).  These  States,  Alaska  (Ex.  2- 
17),  California  (Ex.  2-18),  Hawaii  (Ex. 
2-19),  Michigan  (Ex.  2-20),  Oregon  (Ex. 
2-21)  and  Washington  (Ex.  2-22),  have 
adopted  standards  which  provide  more 
protection  than  OSHA's  pulpwood 
logging  standard  by  covering  all  logging 
operations  within  their  States.  The 
standards  of  the  five  western  states  also 
contain  a  much  higher  level  of  detail 
and  specification  than  either  the  1978 
ANSI  logging  standard  or  OSHA's 
pulpwood  logging  standard.  OSHA  used 
these  standards  as  source  documents 
during  development  of  this  final 
standard. 


On  May  2. 1989,  OSHA  published  a 
.  notice  of  proposed  rulemaking  (NPRM) 
to  amend  OSHA's  pulpwood  logging 
standard,  29  CFR  1910.266,  to  include 
requirements  for  all  logging  operations 
(54  FR  18798).  Thereafter,  on  May  11 
1990,  OSHA  published  a  notice  of 
hearing  in  which  10  issues  were  raised 
for  additional  comment  (55  FR  19745). 
There  were  92  comments  submitted  in 
response  to  the  proposed  rule  and 
hearing  notice. 

Informal  public  hearings  were  held  on 
July  24-25, 1990,  in  Washington.  D.C, 
and  on  August  21-23, 1990,  in  Portland, 
OR,  to  allow  interested  persons  who  had 
objections  to  the  proposed  rule  to  have 
an  opportunity  to  state  those  objections. 
There  were  23  companies, 
organizations,  associations  and 
individuals  who  participated  in  the 
hearings. 

At  the  close  of  the  hearing 
Administrative  Law  Judge  John  M. 
Vittone  established  a  60-day  post 
hearing  comment  period,  until  October 
22. 1990,  for  the  submission  of 
additional  information  and  data 
supplementing  the  testimony  provided 
at  the  hearing.  The  post-hearing 
comment  period  was  followed  by 
another  30  days,  until  November  21, 
1990,  for  hearing  participants  to  submit 
final  briefs,  analyses  and  summations. 
OSHA  received  12  comments  during  the 
post-hearing  comment  period. 

OSHA  has  considered  all  evidence, 
comments  and  testimony  entered  into 
the  rulemaking  record  and  presented  at 
the  public  hearing  in  developing  this 
final  standard. 

II.  Basis  for  Agency  Action 

A.  Hazards 

The  safety  hazards  present  in  the 
'ogging  industry  are  well-known.'  and 
there  is  no  dispute  among  participants 
in  this  rulen  aking  that  logging  is  a  high 

'  The  National  Institute  for  Occupational  Safety 
and  Health  has  identified  a  number  of  health 
hazards  that  are  also  present  in  the  logging  indust-n,- 
(Ex.  S-»2).  According  to  NIOSH.  20  to  50  percent  ' 
of  employees  in  felling  operations  may  be  affected 
by  hand-arm  vibration  syndrome.  Logging 
employees  are  also  exposed  to  chain-saw  exhau-st. 
wood  dust,  tree  fungi  and  bjclcria.  However. 
NIOSH  has  said  that  at  this  time  there  is  insufficient 
data  to  project  the  magnitude  of  risk  for  some  of 
these  potential  health  hazards.  The  final  rule  on 
logging  addresses  health  hazards,  but  only  in 
certain  specific  ways  (e.g..  safety  and  heaith 
meetings).  However,  for  those  health  hazards  not 
specifically  addressed  in  the  logging  final  rule, 
other  sections  of  Part  1910  apply.  For  example, 
occupational  noise  exposure  is  addressed  by  29 
CFR  1910.95.  A  permissible  exposure  limit  for 
occupational  exposure  to  wood  dust  is  contained  in 
29  CTR  1910.1000.  OSHA  notes  that  hand-arm 
vibration,  manual  lifting  and  other  risk  factors 
associated  with  musculoskeletal  disorders  are  being 
addressed  in  OSHA's  rulemaking  on  ergonomic 
safety  and  health  management. 


hazard  industry  (Ex.  2-1  through  2-10 
2-30.  5-18,  38B,  38C).  The  tools  and 
equipment  which  logging  employees 
use  or  operate,  such  as  chain  saws,  axes 
and  tractors,  pose  hazards  wherever 
they  are  utiiizedin  industry.  As  logging 
employees  use  their  tools  and 
equipment,  they  are  dealing  with 
massive  weights  and  irresistible 
momentum  of  falling,  rolling,  and 
sliding  trees  and  logs.  The  hazards  are 
even  mors  acute  when  dangerous 
environmental  conditions  are  factored 
in.  such  as  uneven.  un.«lable  or  rough 
terrain;  inclement  weather  including 
rain,  snow,  lightning,  winds,  and 
extreme  cold;  remote  and  isolated  work 
sites  where  health  care  facilities  are  not 
immediately  accessible.  The 
combination  of  these  hazards  present  a 
significant  risk  to  employees  working  in 
•ogging  operations  throughout  the 
country,  regardless  of  the  type  of  timber 
being  logged,  where  it  is  logged  or  the 
end  use  of  the  wood. 

There  is  also  no  dispute  that  these 
hazards  and  the  resulting  injuries  and 
fatalities  are  severe  and  are  not  limited 
to  the  pulpwood  sector  of  the  industry 
(Ex.  2-1.  5-6,  5-10,  5-17.  5-18,  5-21, 
5-36,  5^2,  5-48,  5-^8,  5-49,  5-54,  5- 
61.  5-65).  The  1992  Census  of  Fatal 
Occupational  Injuries,  a  public  report 
compiled  by  the  Bureau  of  Labor 
Statistics  (BLS),  indicated  there  were 
158  fatalities  in  the  logging  industry, 
which  amounts  to  a  2  in  1,000  risk  of 
death  each  year.  The  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  estimates  that  there  are  16,500 
compensable  injuries  each  year  in  the 
logging  industry  (Ex.  37).  This  amounts 
to  an  incidence  rate  of  1  in  every  5 
loggers.  According  to  the  U.S. 
Department  of  Agriculture  (USDA).  the 
accident  rate  in  the  logging  industry  has 
pushed  workers'  compensation 
insurance  to  40  percent  of  pavio'i  costs 
(Ex.  5-18).  The  USDA  estimates  diat 
this  now  amou.nts  to  SSO  million 
annually  in  the  Pacific  Northwest 
Region  alone.  According  to  a  study 
conducted  by  the  Bureau  of  Labor 
Statistics  (BLS),  as  least  47  percent  of  all 
injuries  reported  occurred  in  non- 
pulpwood  loggine  operations  (Ex.  2-1). 

The  following  discussion  of  the 
accident  and  injur)-  data  shows  that 
injury  incidence  rate  for  the  logging 
industry  is  among  the  highest  industry 
incidence  rates  in  the  country. 

B.  Accident.  Injury,  and  Other  Data 

OSHA  looked  at  several  data  sources 
to  identify  and  characterize  the  degree 
of  risk  faced  by  employees  in  the 
logging  industry.  The  data  show  that  the 
logging  industry  has  one  of  the  highest 
injury  incidence  rates.  For  example,  the 


S1674  Federal  Rcgater  /  Vol.  59,  No. 


most  recent  injury  incidence  rate  for  the 
logging  industry  (15.6)  compiled  by  the 
BLS  is  almost  double  Uie  incidence  rate 
for  the  combined  private  sector  (7.9). 
The  logging  incidence  rate  was  also  well 
above  the  incidence  rate  for  the 
manufacturing  sector  (11.2). 

To  assess  the  level  of  risk  in  logging 
operations,  OSHA  reUed  primarily  on 
the  following  data  sources.  These  data 
soiur.es  are  described  and  discussed 
below. 

1.  Bureau  of  Labor  Statistics.  The 
Bureau  of  Labor  Statistics  (BLS) 
publishes  annual  reports  that  list  the 
estimates  of  injuries  in  the  private  sector 
during  the  year  under  consideration, 
Occupational  Injuries  and  Illnesses  in 
the  United  States  by  Industry  (Ex.  2-1, 
2-2,  2-3,  2-4,  2-5,  2-6.  2-7.  2-8,  2-9. 
2-10,  2-30,  38B  and  38C).  The  data  and 
information  are  broken  down  industry 
by  industry  according  to  Standard 
Industrial  Classification  (SIC)  codes. 
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Tfa  a  BLS  injury  reports  and  data  are 
gei  lerated  from  inquiries  to  selected 
en  ployers  about  the  OSHA  Form  200 
(L  ^and  Summary  of  Occupational 
In  iries  and  Illnesses). 

'  'able  1  shows  BLS  occupational 
in  iry  incidence  data  for  the  logging 
in  ustry  for  1972  through  1991.  The 
da  a  in  Table  1  were  derived  from  the 
Bl  S  data  using  SIC  code  241  (Logging 
Ca  Tips  and  Logging  Contractors).  While 
th  s  classification  covers  the  majority  of 
th(  employees  engaging  in  logging 
op  ^rations,  it  does  not  cover  loggers 
err  ployed  by  mills  (SIC  242-Sawmills 
an  1  Planing  Mills)  and  other  loggers     • 
wc  rking  for  other  miscellaneous 
en  ployers  (SIC  24-Lumber  and  Wood 
Pn  iducts.  Except  Furniture).  Although 
th(  incidence  rates  for  SIC  242  and  24 
art  very  close  to  the  rates  for  SIC  241, 
05  HA  did  not  include  incidence  rates 
for  those  SIC  codes  in  its  determination 
of  ncidence  rates  for  logging  because 


BLS  does  not  provide  incidence  rates  for 
occupational  categories  within  a  SIC 
code.  As  such,  OSHA  was  not  able  to 
identify  and  segregate  out  the 
percentage  of  accidents  which  occurred 
while  employees  were  performing 
logging  as  opposed  to  other  operations 
in  those  related  industries.  OSHA  is 
aware  that  there  has  been  a  move  on  the 
part  of  some  mill  owners  to  increasingly 
use  private  contractors  rather  than  mill 
employees  to  harvest  the  trees  that  the 
mills  process.  OSHA  believes,  however, 
that  SIC  241  does  capture  the  vast 
majority  of  employees  performing 
logging  operations.  To  the  extent  that 
some  logging  operations  may  still  be 
performed  by  employees  in  other  than 
SIC  241,  OSfL^  does  not  believe  that 
their  accident  data  significantly  alter  the 
level  of  risk  present  in  logging 
operations. 


Table  1.—  Occupational  Iniuries  Logging  Camps  and  Logging  Contractors,  SIC  241 


Year 


1972 
1973 
.1974 
1975 
1976 
1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 


Total  cases 


32.2 
31.2 
28.8 
%.5 
24.6 
25.6 
25.6 
24.0 
22.4 
19.1 
20.1 
21.2 
21.4 
19.8 
18.9 
19.1 
19.6 
19.2 
17.2 
15.6 


Lost  worlcday 


Notes: 

1 .  Total  cases,  lost  workday  cases  and  nonfatal 
(200,000  person  hours). 

2.  Average  lost  wor1<days  are  the  average  numberlof 
Sources:  Burciu  of  Labor  Statistics.  Bulletin 

(1982),  2236  (1983),  2259  (1984),  2278  (1985),  239 


While  the  injury  incidence  rate " 
remains  high  in  the  logging  industrj'. 
the  BLS  data  show  a  steady  decrease  in 
the  Incidence  rate  for  the  industry  since 
the  pulpwood  logging  standard  was 
adopted  in  1971. ^  The  decrease  in- 
incidence  rates  occurs  in  both  lost- 
workday  and  non-lost-workday  coses.  In 
contrast,  the  data  also  show  a  steady 


'The  decrease  in  injuries  since  1971  is  also  due 
in  part  to  adoption  of  comprehensive  logging 
standards  by  six  states.  For  example,  the  slate  of 


»ses 


16.0 
16.1 
15.6 
13.9 
13.8 
15.4 
15.5 
14.7 
13.8 
12.2 
12.9 
13.6 
13.8 
12.2 
12.5 
12.3 
12.7 
11.6 
10.7 
9.9 


Nonfiatal  wilhoul  k)st  work- 
days 


16.0 

15.0 

13.0 

11.5 

10.7 

10.3 

9.9 

9.1 

8.5 

6.8 

7.1 

7.5 

7.5 

7.5 

6.3 

6.7 

6.8 

7.5 

6.3 

5.7 


Average  lost  workdays 


16.0 
20.5 
18.8 
20.3 
20.6 
212 
20.4 
21.1 
24.4 
23.6 
23.5 
23.5 
23.1 
25.9 
23.3 
26.9 
27.2 
26.2 
26.2 
27.8 


Lost  workdays 


266.3 
307.8 
296.2 
282.5 
284.5 
327.0 
315.5 
310.4 
338.1 
288.1 
302.8 
319.4 
318.7 
316.1 
291.7 
330.4 
345.4 
306.0 
280.3 
274.8 


w  thout  lost  workday  cases  are  expressed  as  incidence  rates  are  per  100  full-time  employees 

«.. 
lost  workdays  per  tost  workday  case. 
.  1830  (1972).  1932  (1974),  1981  (1975),  2047  (1977),  2097  (1979),  2130  (1980),  2196 
(1 990),  2424  (1 991  11^  Occupationat  Injuries  and  Illnesses  in  the  United  States  by  Industry. 


in<  rease  in  the  average  number  of  lost 
wc  rkdays  per  case,  that  indicates  that 
th<  severity  of  injuries  has  increased 
ov  :t  time. 

'  'he  1991  logging  industry  incidence 
rat  is  still  remain  far  above  the  total 
in<  idence  rates  and  lost-workday 
in(  ideiice  rates  for  other  industries,  as 
Ta  )le  2  indicates.  For  example,  the  most 


recent  logging  industry  incidence  rale 
(15.6)  is  almost  double  the  incidence 
rate  for  the  private  sector  combined 
(7.9).  It  is  also  40  percent  higher  than 
the  manufacturing  sector  incidence  rate 
(11.2).  The  logging  injury  incidence 
rates  also  are  well  above  the  incidence 
rates  for  the  construction  industry  (12.8) 
and  mining  (7.1).  industries  generally 
considered  as  high  hazard. 


Cal  fomia.  which  has  a  comprehensive  standard, 

ip  irted  457  logging  fatalities  In  the  19S08,  prior  to 
ad<i}tiQn  of  the  standard.  In  1981,  after  the  logging 


standard  had  been  promulgated,  Catifbmia's  logging 
fatalities  hit  a  record  low  (6  fatalities)  (Ex.  2-11). 
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TABLE  2.— COMPARISON  OF  INCIDENCE  flATES  LOGGING  VS.  MAJOR  INDUSTRY  DIVISIONS  1991 


Industry 


Logging 

Private  sector  

Agriculture,  forestry,  fishing 

Mining  '. 

Construction 

Manufacturing 

Transportation  and  utilities 

Wholesale  arid  retail  trade  

Finance,  insurance  and  real  estate 
Servk;es _ 


Total 
cases 


15.6 
7.9 

102 
7.1 

12.8 

112 
9.1 
7.5 
2.3 
5.9 


Lost 

workday 

cases 


9.9 
3.7 
5.2 

4.4 
6.0 
5.0 
5.3 
3.4 
1.0 
2.8 


plo"yel?(2(X)!Mo'Si  Errs)"^"^^^  "^^  ^  "°^^^'  **^°"'  '°^'  ^°'^'^'^  "^^^  ^'^  expressed  as  incidence  rates 


Nonfatal 

cases 

w/o  lost 

workdays 


5.7 
4.2 
4.9 
2.7 
6.8 
6.2 
3.7 
4.1 
12 
32 


tost  M>rk- 
days 


274.8 

79.8 

104.6 

127.8 

1462 

101.1 

136.8 

69.7 

21.5 

57.7 


are  per  1 00  full-time  em- 
Source:  Bureau  of  Latxir  Statistics,  Bulletin  2424,  OccupatKtnal  Injuries  and  lUnesses  in  the  United  States  by  Industry.  1991. 


The  most  recent  lost-workdav 
incidence  rate  for  logging  was  9.9, 
which  is  almost  double  the  5.0 
incidence  rate  in  the  manufacturing 
sector  and  almost  three  times.the  3.7 
incidence  rate  for  the  private  sector 
combined.  The  lost-workday  rate,  that  is 
an  indicator  of  the  severity  of  cases,  is 
extremely  high  in  the  logging  industry 
(274.8  lost  workdays  per  100  full-time 
workers).  It  is  more  than  three  times  the 
private  sector  lost-workday  rate  (79.8) 
and  more  than  double  the 
manufacturing  lost-workday  rate 
(101.1}. 

2.  Census  of  Fatal  Occupational 
Injuries.  The  Bureau  of  Labor  Statistics 
also  puUishes  an  annual  Census  of  Fatal 
Occupational  Injuries  (CFOI).  The  CFOl 
is  a  systematic  and  veriG^le  count  of 
fatally  injured  public  and  private  sector 
workers.  This  census  uses 
administrative  records,  such  as  death 
certificates,  workers'  compensation 
fatality  claims,  medical  examiners' 
records,  and  other  reports  to  Federal 
and  State  agencies,  to  id^fy  the 
workplace  fatalities  and  complete 
descriptive  data  on  the  workers  and 
circumstaoces  of  their  deaths. 
According  to  tbe  1992  CTOL  the  most 
recent  data  available,  158  logging 
employees  were  killed  while  performing 
logging  operations.  Table  3  shows  that 
more  than  60  percent  were  using  power 
tools  and  performing  cutting  activfties  at 
the  time  of  their  «lei^.  Almost  20 
percent  were  kiUed  -while  operating 
logging  inadiines  or  vehicles. 

Table  3.— Fatal  Injurtes  in  SIC  241 
BY  Activity  of  Euployee,  i  992 


Table  3.— Fatal  Injuries  in  SIC  241 
BY  Activity  of  Employee,  1992— 
Continued 


Activity  at  time  of 

Number  of 

accident 

fatalities 

Percent 

Operating 

Heavy 

Equipment .. 

4. 

Usmg  Power 

tools  

14 

Logging.  Irmv 

ming,  prun- 

ing  

66 

4 

Other  

Vehicular  and 

Transportation 

Operations 

24 

15 

Driving,  oper- 

ating   

15 
3 

Riding  in,oo  .. 

VehKular  and 

Tran^»r- 

tation  Oper- 

ations, rue.c 

31 
3 

Other  ._ 

Material  Han- 

dling Oper- 

ations*   

6 

4 

Ptiyskad  activity. 

n.e.c 

4 

3 

All  other  activi- 

ties   _. 

16 

10 

Tata „ 

158 

100 

Activity  at  time  of 
acckJert 

Number  of 
fatalities 

Percent 

Using  or  Operat- 
ing Toots,  Ala- 
chines  

08 

68 

Notes: 

*  Loadng,  unloadtng  materials. 
n«.c.  Not  oisewheie  otaasffied. 
Sourca:  Bureau  of  Labor  Statistics.  1992 
Census  of  Fatal  Occupational  Injuries,  April, 

Applying  the  CFOI  fatality  estimate  to 
the  most  recent  logging  employment 
estimate  of  72,100  developwi  bn  the 
Regulatory  impact  Analysis  (see  Section 
VI  of  this  preamble),  the  fatality 
incidence  rate  is  .22.  The  logging 
industry  fatality  incidence  rale  is  8.1 
times  higher  than  the  fatality  incidence 
rate  the  mining  sector  (-027),  the  next 
closest  industrial  division,  in  addition. 


the  logging  fatality  rate  is  53.6  times 
higher  than  the  fatality  rate  for  the 
manufacturing  sector  (.0041). 

3.  BLS  Work  Injury  Report  (WIR).  The 
most  detailed  data  source  available  to 
the  Agency  on  logging  injuries  and  their 
causes  is  a  June  1984  BLS  Work  Injun,' 
Report  survey  of  1,086  injured  logging 
employees,  hereafter  referred  to  as  the 
WIR  survey  (Ex.  2-1).  It  is  significant  to 
note  that  all  1.086  injuries  occurred 
within  just  a  three-month  period. ^ 

Included  in  the  report  are  employees 
who  were  injured  while  performing 
logging  activities  at  the  logging  site  or 
while  moving  or  transporting  logs  across 
terrain.  Motor  vehicle  accidents  were 
included  when  the  accident  occurred  at 
the  work  site,  while  hauling  logs  to  the 
mill,  returning  from  the  mill,  or 
transporting  tools,  equipment,  or 
workers  to  or  from  the  logging  site  in 
company-owned  vehicles. 

Almost  one  half  (47%)  of  those 
responding  indicated  they  were 
performing  non-pulpwood  logging 
operations,  therelore  they  were  not 
covered  by  OSHA's  existing  pulpwood 
logging  standard.  Another  17  percent 
did  not  know  what  type  of  timber  they 
were  logging.*  OSHA  believes  it  is 
ireasonable  to  assume  that  some 
percentage  of  those  employees  were  not 
covered  by  OSHA's  existing  logging 
standard  and  therefore,  more  than  one 
half  of  the  injured  employees  were  not 
covered  by  the  OSHA  standard. 
Approximately  35  percent  of  the  injured 
employees  were  engaged  in  pulpwood 
logging  operations. 


'Not  all  qtiestions  were  answered  by  all  suivry 
participants,  therefore,  total  responses  varv  in  each 
table  of  data  presented. 

*  Of  those  who  responded,  62  percent  were 
engaged  in  dear  cutting,  27  parceat  in  selective 
cutting,  and  8  percent  in  salvage  logging. 
Approximately  4  percent  did  not  know  the  type  of 
logging  being  conducted. 
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The  survey  also  contained  the 
following  information:  (1)  the  work  site 
where  the  injury  occurred  (Table  4);  (2) 
work  activity  being  performed  at  the 
time  of  the  accident  (Table  5);  (3)  causes 
of  the  accidents  (Table  6);  (4)  sources  of 
the  accidents  (Tables  7-10);  (5) 
protective  equipment  in  use  at  the  time 
of  the  accident  (Table  11);  (6)  safety 
features  of  vehicles  or  equipments 
operated  at  the  time  of  the  accident 
(Table  12);  (7)  safety  training  given  prior 
to  the  accident  (Table  13);  (8)  factors 
contributing  to  the  injury  (Table  14);  (9) 
severity  of  the  injury  (Table  15-16). 

a.  Work  site  where  injury  occurred. 
Table  4  shows  that  more  than  one-half 
of  employees  injured  were  at  cutting 
sites  in  the  woods,  while  only  20 
percent  were  injured  at  landings.  In 
addition,  more  than  one-half  of  those 
injured  were  working  on  sloping  terrain 
at  the  time  and  more  than  60  percent 
reported  that  the  work  site  contained 
moderate  or  heavy  brush. 

Table  4.— Description  of  Work 
Site  Where  Injury  Occurred 


Description  of  work  site         No 


Percent 


Locatron  of  Accident 


Cutting  sitiB 

Landing  

Between  cutting  site 

and  landing , 

Employer  built  road . 

Highway  , 

Other 


Total 


570 
219 

188 
34 
17 
45 


1,073 


53 
20 

18 
3 
2 
4 


100 


Terrain  Wh«re  Accident  Occurred 


Flat  ground 

Medium  slope 
Steep  slope  .... 


Total 


476 
388 
206 


1,070 


44 
36 
19 


(') 


Ground  Cover  at  Accident  Site 


Little  or  no  brush  . 
Moderate  bnjsh  ... 

Heavy  txush 

Swampy,  marshy, 
boggy  


Total 


369 
386 
273 

29 


1.057 


35 
37 
26 


{') 


Notes: 

1.  Due  to  rounding,  percentages  may  not 
add  to  100. 

2.  Because  incomplete  questionnaires  were 
used,  the  total  number  of  responses  may  vary 
by  question. 

Source:  Bureau  of  Labor  Statistk:s  (BLS) 
Work  Injury  Report  (WIR),  Injuries  in  the  Log- 
ging Industry,  Bulletin  2203,  dated  June  1984 
(Ex.  2-1). 

b.  Work  activity  at  time  of  accident. 
Table  5  shows  that  almost  one-half  of  all 
injured  employees  were  engaged  in 
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cutting  activities  (felling,  limbing, 
bucking)  at  the  time  of  Uieir  accidents, 
and  almost  one-fourth  of  all  injured 
employees  were  felling  trees.  Twenty- 
eight  percent  of  the  employees  were 
injured  during  yarding  operations 
(choker  setting  or  hooking  up,  tractor  or 
cable  skidding,  chasing).  The  remainder 
of  the  accidents  occurred  when  the  logs 
were  being  prepared  to  move  from  the 
landing  (loading/unloading  and  rigging) 
or  were  being  transported  to  the  mill  or 
other  final  destination.  Other 
unspecified  logging  activities  accounted 
for  eight  percent  of  the  accidents. 
Finally,  servicing  and  maintaining  of 
equipment  accounted  for  fpur  percent  of 
the  accidents,  a  figure  that  is  consistent 
with  the  information  found  for  servicing 
or  maintenance  accidents  throughout 
general  industry.  (See  Docket  S-012A.) 
Table  3  outlines  the  activity  being 
performed  at  the  time  of  the  accidents 
and  the  percentage  each  activity 
represents. 

Table  5.— Activity  Being 
Performed  at  Time  of  accident 


Activity 


Felling  trees 

Limbing  

Choker  setting  or 
hooking  up 

Bucking  

Tractor  or  cable  skid- 
ding   

Chasing 

Loading/unloading 

Rigging 

Servicing  or  maintain- 
ing equipment 

Hauling  logs  to  mill  ... 

Other  logging  activity 

Total 


Number 


253 
165 

156 
134 

92 
49 
51 
39 

43 
15 
84 


1,084 


Percent 


23 

15 

14 
12 

9 

5 
5 
4 

4 
1 
8 


100 

Source:  Bureau  of  Latxjr  Statistics  (BLS) 
Work  Injury  Report  (WIR),  Injuries  in  the  Log- 
ging Industry.  Bulletin  2203,  dated  June  1984 
(Ex.  2-1). 

c.  Causes  of  accidents.  Table  6 
indicates  that  almost  one-fourth  of  the 
employees  were  injured  when  hit  by 
trees,  limbs  or  logs.  Another  quarter  of 
the  accidents  were  due  to  slips  and  falls. 
It  is  important  to  note  that  20  percent  of 
all  injuries  were  chain  saw  related. 

Table  6.— Cause  of  accident 


Cause  of  injury/ 
acckjent 


Injured  by  limb,  tree 
or  tog  (hit  by)  (See 
Table  7)  

Slip,  trip  or  fall  (see 
Table  8)  

Injured  by  ctiain  saw 
(see  TaWe  9) 


Numtjer 


259 
258 
222 


Percent 


24 
24 
20 


Table  6.— Cause  of  Accident— 
Continued 


Cause  of  injury/ 
accident 

Number 

Percent 

Muscular  strain  

Hit  by  cable,  hook, 
chain,  etc 

Chip  or  other  object 
in  eye 

Mobile  equipment  ac- 
cident (see  Table 
10) 

85 
60 
55 

33 

114 

8 

6 

■       5 

3 

Other 

10 

Total 

1086 

100 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  Injury  Report  (WIR)  Injuries  in  the  Log- 
ging Industry.  Bulletin  2203,  June  1984  (Ex. 
2-1). 

d.  Sources  of  injury.  The  WIR  survey 
broke  down  the  sources  of  injuries  into 
employees  hit  by  trees;  injured  in  slips 
or  falls;  while  using  chain  saws;  and 
while  operating  equipment  or  motor 
vehicles  (Tables  7-10).  As  Table  7 
indicates,  almost  one-half  of  those 
employees  injured  by  trees  were  hit  by 
falling  wood. 

Table  7.— Sources  of  injury  When 
Employee  Struck  by  Limb,  Tree 
OR  Log 


Source  of  injury 

Number 

Percent 

Falling  wood 

127 
37 

30 

65 

49 

Rolling  logs  

14 

Logs  rigged  for 

yarding 

Other  (springpoles, 

etc.)  

12 
25 

Total 

259 

100 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  Injury  Report  (WIR)  Injuries  in  the  Log- 
ging Industry,  Bulletin  2203,  June  1984. 

Approximately  one-fourth  of 
employees  were  injured  in  slips  or  falls, 
as  shown  in  Table  8.  Of  these 
employees,  47  percent  were  injured 
when  they  fell  from  elevations. 
Approximately  28  percent  fell  from 
some  type  of  mobile  equipment  or 
motor  vehicle. 

Ta^e  8.— Slips,  Trips  and  Falls 


Falls  from,  to 


Falls  from  elevation 
(surface  fell  from) 

Ground  surface  

Felled  trees,  rolling 
or  nvDving 

Felled  trees,  sta- 
tionary   

Standing  timber 

Skidder 

Truck 

Yarder 


Number 


105 
9 

16 

46 
2 
8 

14 
3 


Percent 


47 
9 

15 

45 
2 
8 

13 
3 
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Table  8.— Sups,  Trips  and  Falls— 
Continued 


Falls  from,  to 

Number 

Percent 

Mobile  equipment. 

n.e.c 

4 
2 

1 

4 

OttWT 

2 

Unknown  

1 

Fans  to  same  level 

(Fell  to)  

117 

53 

Ground  surface  or 

tools     .„_ 

48 

41 

Grouiv]  wood,  sta- 

tionary   

29 

25 

Skidder 

2 

2 

Truck     

1 

1 

Yarder 

2 

2 

Other  

8 

7 

Unknown  _... 

27 

23 

Total _... 

222 

100 

Notes: 

1 .  The  percentages  of  ttie  major  categories 
are  of  the  total.  The  peroentaoes  of  the 
subcategoies  are  of  the  major  categories. 

2.  Due  to  rounding,  the  percentages  will  not 
necessanty  equal  100. 

Source:  Bureau  of  Latxjr  Statistics  (BLS) 
Worn  Injury  Report  (WIR)  Injuries  in  the  Log- 
ging Industry.  Bulletin  2203,  June  1984  (E«. 
2-1). 

It  should  be  noted  that  in  a  majority 
of  cases  where  an  employee  shpped  or 
fell,  the  iail  was  due  to  an  uneven 
surface.  Many  of  these  employees  lost 
their  balance  on  those  uneven  surfaces, 
such  as  standing  on  felled  trees.  Other 
employees  slipped  and  fell  from 
slippery  or  loose  bark,  sudden  shifting 
of  trees  or  logs,  protruding  roots, 
deadwood,  leaves,  vines,  other  wood 
litter  and  rocks. 

As  tiated  above,  one-fifth  of  all 
employees  were  injured  while  operating 
chain  saws,  as  sfaown  in  Table  9.  Of 
these  employees,  about  two-thirds  were 
hurt  when  the  chain  saw  kidied  back. 

Table  9.— Causes  of  the  Chain 
Sam  Injuries 


Causa 


Percent 


Chain  saw  kicked 

back  ._ 

Fen  on  saw ... 

Dklnl  tiave  tigtit  gi^ 

on  saw _ 

Hand  Snpped  into 

cfiain „ 

Wrong  cuMng  meftiod 
Chain  on  sai 
Using  vwong 
SawianatvshulD* 
Saw  not  propady 

maintained 

Otner 


Told 


Notes: 


'  Because  more  than  one  response  is  pos- 
siUe,  the  sum  of  the  responses  and  percent- 
ages nay  txjt  equal  the  totel.  Percentages  are 
calculated  by  divkJing  each  response  by  the 
total  number  of  persons  who  ar^swered  the 
question. 

*  Less  than  1  percent. 

Source:  Bureau  of  Labor  StatistKS  (BLS) 
Work  Injury  Report  (WIR)  Injuries  in  the  Log- 
ging Industry,  Bulletin  2203.  June  1984. 

Table  10  shows  the  type  of  machine 
or  vehicle  the  employee  was  operating 
at  the  time  of  injury.  Over  one-half  of 
those  injuries  involved  logging  trucks, 
on  which  logs  are  loaded  for  transport 
to  mills,  etc. 

Table  10.— Sources  of  Injury  in 
Mobile  Equipment  Accidents 


Source  of  injury 

Numtjer 

Percent 

SkkJder 

Log  tojck 

Mobile  equyment, 
n.ex 

9 
17 

2 

1 

4 

27 
52 

Ground  surface  ._ 

Other  or  non-cJassifi- 
abte  ..- _ 

3 

12 

Total 

33 

100 

Source:  Bureau  of  Labor  StatBtes  (BLS) 
Wo*  Injury  Report  (WIR)  injuries  in  the  Log- 
ging Industry.  Bulletin  2203.  June  1 984. 

e.  Protective  equipmertt.  Also 
included  in  the  WIR  survey  was 
information  about  the  type  of  protective 
equipment  twing  worn  or  used  at  the 
time  of  the  accident.  Table  11  shows 
that  the  majority  of  employees  were 
wearing  logging  boots,  gloves  and  head 
protection  when  they  were  injured. 
However,  less  than  one-third  of  those 
injured  were  wearing  leg  protection, 
even  though  almost  60  percent  of  the 
injuries  investigated  occurred  when 
employees  were  performing  activities 
that  required  the  use  of  a  chain  saw 
(brushing,  felling  trees,  limbing,  and 
bucking).  In  addition,  only  six  of  the  33 
employees  injured  while  operating 
equipment  or  vehicles  were  using  seat 
belts.  Since  more  than  one-half  of  all 
injured  employees  said  they  were 
working  on  sloping  terrain  at  the  time, 
OSHA  belie\  es  it  is  reasonable  to 
assume  that  some  of  the  machine 
accidents  were  rollovers  or  tipovers  and 
that  seat  belts  could  have  prevented 
some  of  those  injuries. 

Table  1 1.— Protective  Equipment 
Worn  or  Used 


Type  pnlective 
equipment  used 

Number 

Percent 

Calk-  or  cork-soled 
tnots ..._ 

Oust  masks 

Earpkjgs  or  other 
hearing  picAector  ... 

659 
16 

264 

62 
2 

25 

Table  11.— Protective  Equipment 
Worn  or  Used— Continued 


Type  protective 
equipment  used 

Number 

Percent 

Glasses  or  goggles  ... 

Gtoves 

Hard  hat 

179 
788 

916 

303 

6 

295 

19 

38 

17 
75 

87 
29 

Leg  protectioo 

Seat  belts 

Steel-toed  boots 

Other 

28 
2 

4 

Not  using  protective 
equipment 

Total „. 

1057 

V) 

Note: '  Because  more  than  one  response  is 
possitJte.  ttie  sum  of  the  responses  and  per- 
centages may  not  equal  the  total.  Percentages 
are  cateulated  t)y  dividing  each  response  by 
the  total  nun^er  of  persons  wt»  answered  the 
question. 

Source:  Bureau  of  Labor  Statistics  (BLS) 
Work  Injury  Report  (WIR)  Injuries  in  tfie  Log- 
ging Industry,  Bulletin  2203,  June  1984. 

/.  Equipment  and  vehicle  safety 
features.  Table  12  clearly  shows  that  a 
significant  number  of  maciiines  and 
vehicles  involved  in  the  logging 
accidents  were  not  equipped  with  fall 
protection,  rollover  protection  or  seat 
belts. 

Table  12.— Safety  Equipment  on 
Vehicles  or  Equipment 


Mot}ite  equipment 
safetyequipment 

Number 

Percent 

Falling  object  protec- 
tive structure 

Rollover  protective 
structure  

30 

27 
32 

4 

S 

59 
53 

Seat  belt 

Other 

63 
8 

10 

Not  aware  of  safety 
devices  _„ 

Total 

51 

D 

Note:  ^  Because  more  than  orte  response  is 
possible,  the  sum  of  the  responses  and  per- 
centages may  not  equal  the  total.  Percentages 
are  cak;ulated  by  dividing  each  response  by 
the  total  number  ot  persons  who  answered  the 
questton. 

Source:  Bureau  ot  Labor  Statistics  (BLS) 
Work  Injury  Report  (WIR)  Irguries  m  the  Log- 
ging Industry.  Bultetn  2203,  June  1984. 

g.  Safety  training.  The  WIR  survey 
also  contained  infomiation  on  whether 
employees  had  received  safety  training 
prior  to  their  accidents.  Table  13 
indicates  that  over  one-thiid  of  the 
injured  employees  had  never  received 
training  on  safe  work  practices  or  m  the 
operation  of  machines  and  vehicles 
used  in  logging  operations.  Only  40 
percent  of  employees  injured  said  the 
had  received  training  from  the 
employer.  In  fact.  19  percent  of  those 
injured  said  that  whatever  training  tney 
had  received  had  come  from  a  relatix-e. 
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Table  i  3.— Safety  Training  of  WIR 
Participants 


Source  of  safety 
training 

Number 

Percent 

Never  received  train- 
ing   - 

Supervisor  or  env 

Ptoyer 

Ck>-worKer  

Relative „. 

Other 

392 

419 

300 

200 

72 

37 

40 
29 
19 

7 

Total 

1046 

V) 

Note:  ^  Because  more  lh£m  one  response  is 
possible,  the  sum  of  the  responses  and  per- 
centages are  calculated  by  ^viding  each  re- 
sponse by  the  total  number  of  persons  who 
answered  the  question. 

Source:  Bureau  of  Labor  Statistics  (6LS) 
Work  Injury  Report  (WIR)  Injuries  in  the  Log- 
ging Inajstry,  Bulletin  2203,  June  1984. 

h.  Factors  contributing  to  the 
accident.  Table  14  shows  the  conditions 
or  factors  that  the  injured  worker  felt 
contributed  to  his/her  accident.  With 
regard  to  natural  conditions,  more  than 
30  percent  said  the  sloping  terrain  and 
heavy  brush  had  been  a  factor.  In 
addition,  15  percent  of  the  injured 
employees  said  that  a  danger  tree  had 
contributed  to  the  accident. 

Human  factors  also  contributed  to 
accidents,  according  to  the  injured 
employees.  More  than  20  percent  said 
that  the  fast  speed  at  which  they  had 
been  working  contributed  to  their 
accident.  OSHA  notes  that  10  percent  of 
those  injured  were  unaware  of  the 
hazards  when  they  were  injured. 

Table  14.— Conditions  or  Factors 
.   Contributing  to  Accident 


Conditions  or  factors 
employee  felt  contrib- 
uted to  accident 

Number 

Percent 

Natural  conditions: 

Defects  in  tree 

Snag  or  deadwood 
in  tree 

63 
75 

105 

61 
56 
80 

173 
109 

71 

335 

7 
8 

Spring  pole  or 
wood  under  ten- 
sion   

Hidden  wood  on   - 

ground 

Weather  conditions 
Slippery  conditions 
Heavy  brush  or 
ground  cover ...... 

Steep  terrain 

11 

7 
6 
9 

19 

12 

Other  natural  con- 
ditions   

No  natural  condi- 
tions contributed 

8 
36 

Total 

934 

V) 

Other  factors: 
Co-worker's  activity 
Working  too  fast  .... 
Too  noisy 

54 

186 

13 

6 

22 

2 

Table  14.— Conditions  or  Factors 
Contributing  to  Accident— Con- 
tinued 


Conditions  or  factors 
employee  felt  contrib- 
uted to  accident 


Working  when  tired 
or  fatigued 

Handling  too  heavy 
an  object 

Misjudged  time  or 
distance  

Not  paying  full  at- 
tention   

Unaware  of  haz- 
ards   

Wrong  cutting 
nriethod 

Other: 

No  other  factors 
contributed 

Total 


Numt)er 


64 

45 

118 

65 

83 

35 
53 

282 


839 


Percent 


8 
5 

14 

8 

10 

4 
6 

34 


D 


Notes:  ^  Because  more  than  one  response 
is  possible,  the  sum  of  tfie  responses  and  per- 
centages are  cak:ulated  by  dividing  each  re- 
sponse by  ttie  total  number  of  persons  who 
answered  the  question. 

2  Due  to  rounding,  the  percentages  may  not 
add  to  100. 

Source:  Bureau  of  Labor  Statistics,  Work 
Injury  Report  (WIR)  Injuries  in  the  Logging  In- 
dustry. Bulletin  2203,  June  1984. 

/.  Severity  of  injury.  The  WIR  survey 
also  indicates  that  when  employees 
were  injured  in  logging  operations,  their 
injuries  were  more  severe  than  injuries 
occurring  in  other  industry  sectors. 
Table  15  shows  that  almost  three- 
fourths  of  those  injured  missed  more 
than  1  day  of  work  due  to  their  injuries. 
Over  30  percent  missed  more  than  10 
days  of  work.  The  average  lost-time  case 
resulted  in  23  days  away  from  work.  In 
addition,  Table  16  shows  that  more  than 
one-fifth  of  those  injured  were 
hospitalized  an  average  of  six  nights. 

Table  15.— Estimated  Days  Away 
From  Work 


Days  away  from  work 

No  days 

I  to  5  days 

6  to  todays 

II  to  15  days 

16  to  20  days 

21  to  25  days 

26  to  30  days 

31  to  40  days 

41  to  60  days 

More  than  60  days  .... 
Lost-time  cases  for 

which  days  not  es- 
timated   

Total 

Mean  days  away 
from  work: 


Number 


270 
234 
103 
57 
58 
27 
47 
45 
43 
50 


116 


1.050 
23 


Percent 


26 
22 
10 
5 
6 
3 
4 
4 
4 
5 


11 
100 


Table  15.— Estimated  Days  Away 
From  Work— Continued 


Days  away  from  work 


Median  days  away 
from  work: 


Number 


10 


Percent 


Notes: 

'  Total  excludes  5  employees  for  wt>om  data 
were  not  available. 

2  Due  to  rounding,  percentages  may  not  add 
to  100. 

Source:  Bureau  of  Labor  Statistics,  Work 
Injury  Report  (WIR)  Injuries  in  the  Logging  In- 
dustry. Bulletin  2203,  June  1984. 

Table  16.— Length  of 

HOSPITALIZATION 


Length  of  hospitalization 

Number 

Percent 

No  hospitalization  

1  night 

2  nights  

3  nights  

4  nights  

5  nights  „ 

6  nights  

849 

29 

26 

27 

16 

26 

11 

13 

15 

3 

6 

9 

8 

4 

80 
3 
2 
3 
2 
2 

7  nights  

8  nights  

9  nights  

10  nights  

(') 

11  to  20  nights 

21  to  30  nights 

More  than  30  nights  ...... 

(') 

Total 

Mean  length  of  stay  in 

hospital:  6  days 
Median  length  of  stay  in 

hospital:  4  days 

1,059 

100 

Note: 

^  Due  to  rounding,  percentages  may  not  add 
to  100.  ^^ 

Source:  Bureau  of  Labor  Statistics,  Work 
Injury  Report  (WIR)  Injuries  in  the  Logging  In- 
dustry, Bulletin  2203,  June  1984. 

4.  OSHA  First  Reports  of  Serious 
Injury  (FRSI).  OSHA  also  utilizes  a 
telephone  reporting  system  for  the  field 
staff  to  inform  the  national  offirp  of  the 
occurrence  of  serious  or  significant 
accidents.  This  telephone  call  system  is 
part  of  the  OSHA  emergency 
communications  system.  Regional 
-Administrators  are  required  to  file  first 
reports  of  fatalities,  catastrophes  and 
other  important  events  (such  as  those 
that  receive  significant  publicity)  to  the 
National  Office.  The  information  is 
recorded  on  a  form  entitled  First  Report 
of  Serious  Accident  (FRSI). 
Approximately  1,200  reports  are 
received  by  the  National  Office  yearly. 

None  of  the  reports  are  screened  prior 
to  OSHA  receiving  them  to  eliminate 
those  from  a  certain  industry, 
occupation  or  because  of  other  factors. 
None  of  these  reports  may  be  considered 
statistically  significant  by  themselves  in 
attempting  to  determine  the  number  of 
accidents  that  have  occurred.  However. 
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they  do  give  an  indication  of  where 
many  serious  accidents  have  occurred 
and  the  types  of  work  being  performed 
at  the  time  of  the  accidents. 

OSHA  has  examined  the  FRSI  reports 
and  identified  105  (Ex.  4-65)  that 
occurred  while  employees  were 
performing  logging  operations.  These 
accidents  occurred  between  October 
1985  and  December  1989.  Table  17  lists 
the  logging  accident  reports  as  a 
percentage  of  all  accident  reports 
received. 

Table  17.— First  Reports  of  Seri- 
ous Injury  Accidents  in  Logging 
Industry 


Period 

Total 
reports 

Log- 
ging 

Per- 
cent- 
age 

Oct-Dec  85 

Jan-Dec  86 

Jan-Dec  87 

Jan-Dec  88 

Jan-Dec  89 

228 

1147 
1236 
1330 
1150 

12 
30 
29 
23 

11 

5.26 
2.62 
2.35 
1.73 
.96 

Totals  

5091 

105 

2.06 

Source:  Office  of  Electronic/Electrical  and 
Mechanical  Engineering  Safety  Standards,  Di- 
rectorate of  Safety  Standards  Programs. 
OSHA. 

The  percentages  attributable  to 
logging  injuries  are  particularly  large  in 
relation  to  the  total  employment  in  the 
industries  represented.  Using 
employment  rates  for  1985-1989  for  the 
private  sector  and  for  the  logging 
industry,  OSHA  observes  that  the 
percentage  of  accidents  recorded  on  the 
FRSI  for  logging  for  each  year  far 
exceeded  the  percentage  of  employees 
in  logging  compared  with  the  private 
sector.  Whereas,  logging  employment 
constituted  one  tenth  of  one  percent  of 
total  private  sector  employment,  the 
reports  of  serious  accidents  in  logging 
averaged  about  two  percent  of  the  total 
accidents.  Table  18  lists  these 
employment  rates  as  they  appear  in  the 
BLS  annual  reports  entitled. 
Occupational  Injuries  and  Illnesses  in 
the  United  States  by  Industry,  (followed 
by  the  year  of  the  data).  (See  section  A 
above.) 

Table  18.— Private  Sector  and 
LOGGING  Industry  Employment 
RATES  (1985-1989) 

[All  numt>ers  are  in  thousands] 


Year 

Private 
sector 

Logging 
industry 

1985 

81,601.3 
83.291.2 
85,686.0 
88.698.8 

82  7 

1986 

829 

1987 

850 

1988 

90.3 

TABLE    18.— Private    Sector   and 
Logging    Industry    Employment 
Rates  (1985-1989)— Continued 
[All  numbers  are  in  thousands] 


Year 

Private 
sector 

Logging 
industry 

1989  

91,111.0 

87  4 

Sources:  Bureau  of  Labor  Statistics,  Bul- 
letin Nos.  2278  (1985)  (Ex.  2-30),  (1986). 
(1987)  (Ex.  38B),  (1988)  (Ex.  38C).  and 
(1989). 

OSHA  was  also  able  to  identify  from 
the  FRSI  reports  the  activity  that  was 
being  conducted  at  the  time  of  the 
accident  and  the  causes  of  the  accidents. 
For  example,  more  than  one-half  were 
involved  in  cutting  activities  when  they 
were  seriously  injured.  OSHA  also  notes 
that  almost  nine  percent  were  seriously 
injured  in  machine  rollover  or  tipover 
accidents  while  only  1  employee  was 
injured  by  a  jillpoke.'  Table  19  hsts  the 
activity  being  conducted  or  the  causes 
of  the  accidents. 

Table  19.— First  Reports  of  Seri- 
ous Injuries— Logging  Oper- 
ations October  1985-December 
1989  Activity  Being  Conducted/ 
Cause  of  the  Accident 


Activity/Cause 

Number 

Percent 

Felting  Tree 

Lodged  Tree  

Working  Around 

Danger  Tree  .... 
Struck  by  Falling 

Load  

Vehkde  Tipover  ... 
Struck  by  Vehicle 

Electrocutions  

Fall  from  Vehicle  . 

Skidding  

Delimbing 

Jillpokes  

Other 

30 
17 

13 

10 
9 
8 
3 
2 
2 
1 
1 
9 

28.6 
16.2 

12.3 

9.5 
8.6 
7.6 
2.9 
1.9 
1.9 
1.0 
1.0 
8.6 

Total „ 

105 

100 

Note:  1 .  The  percentages  may  not  be  equal 
100  due  to  rounding. 

Source:  0*-^e  of  Electronio'Electrical  and 
Mechanical 'Engineering  Safety  Standards,  Di- 
rectorate of  Safety  Standards  Programs. 
OSHA.  '  "»        • 

5.  OSHA  Fatality/Catastrophe 
Investigations  Report  (FCI).  OSHA 
regulations  require  that  all  workplace 
fatalities  be  reported  to  the  nearest 
OSHA  Area  Office.  Employers  are 
required  to  complete  a  Fatality/ 
Catastrophe  Event  Report  Form  (OSHA 
36),  which  is  reviewed  by  the  OSHA 
Area  Director  to  determine  whether  an 
investigation  of  the  fatality  is  warranted. 
In  1989,  OSHA  published  a  study  of  141 
logging  fatalities  that  occurred  during 
the  period  of  1978-84  (Ex.  4-61).  These 


fotalities  do  not  represent  all  logging 
industry  fatalities  during  that  time 
period. 

According  to  the  study,  71  percent  of 
those  logging  employees  killed  were  out 
in  the  cutting  area.  Only  one  percent 
each  were  killed  on  skid  trails  or  at 
landings. 

The  study  also  indicated  that  43 
percent  of  those  killed  were  felling  trees 
at  the  time.  Employees  performing 
yarding  and  bucking  and  limbing 
operations  each  accounted  for  13 
percent  of  the  fatalities.  The 
overwhelming  majority  of  employees 
(72%)  were  killed  when  they  were 
struck  or  crushed  by  a  tree,  log  or  limb, 
while  17  percent  were  killed  in  machine 
accidents.  One  percent  were  killed  in 
chain-saw  accidents. 

Unsafe  work  practices,  misjudgracnts 
and  lack  of  training  or  supervision 
accounted  for  42  percent  of  the  fatalities 
while  less  than  one  percent  were  due  to 
equipment  failure. 

6.  Maine  Bureau  of  Labor  Statistics. 
The  State  of  Maine  Bureau  of  Labor 
Statistics  (Maine  BLS)  has  compiled 
various  statistics  on  injuries  and 
fatalities  in  the  logging  industry  (Ex.  4- 
174.  4-175,  4-176). 

Maine  BLS  conducted  a  detailed 
survey  of  189  logging  employee  injuries 
that  occurred  between  May  and  July  of 
1982  (Ex.  4-175).  This  number  does  not 
represent  all  logging  employees  who 
were  injured  during  that  period. 
According  to  this  survey,  35  percent  of 
employees  reporting  injuries  were 
struck  by  trees,  logs  or  limbs.  Chain-saw 
accidents  accounted  for  26  percent  of 
the  reported  injuries  while  13  percent  of 
the  logging  employees  were  injured  in 
slips  or  falls. 

According  to  Maine  BLS,  the  category 
that  showed  a  significantly  higher  than 
average  percentage  of  disablii^  injuries 
was  chain-saw  accidents.  Over  one-half 
of  all  chain-saw  accidents  involved 
kickback.  In  over  70  percent  of  the 
kickback  accidents,  the  chain  saws  were 
equipped  with  chain  brakes.  Maine  BLS 
said  that  chain  brakes  had  played  a 
significant  role  in  lessening  the  effects 
of  the  injury.  Less  than  13  percent  of 
chain-saw  accidents  where  chain  brakes 
were  present  resulted  in  hospitalization, 
while  nearly  50  percent  of  the  accidents 
involving  other  than  chain  saws 
resulted  in  hospitalization. 

This  survey  also  indicates  that  two- 
thirds  of  all  logging  accidents  resulted 
in  lost  workdays  and  13  percent  of  all 
injuries  required  at  least  one  overnight 
in  the  hospital.  The  average 
hospitafization  was  for  five  days. 

Maine  BLS  has  also  compiled 
statistics  fit)m  1980-87  of  chain-saw 
injuries  that  resulted  in  a  first  report  of 
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serious  injury  (Ex.  4-176).  According  to 
this  report,  average  cfaain-saw  iaiuries 
for  each'year  was  362.  Of  those,  an 
average  of  237  (65%)  were  disabling 
injuries,  that  is,  iQ}uries  which  result  ia 
lost  workdays. 

Maine  BLS  has  also  examined 
disabling  logging  injuries  reported  iioin 
1985-87  that  had  resulted  in  lacerations 
(Ex.  4-174).  Ehirii>g  those  three  years, 
there  were  an  average  of  183  disabling 
lacerations  each  year. 

7.  Washington  State  Logging 
Fatalities.  A  detailed  study  has  b^a 
compiled  on  logging  fatalities  in  the  ' 
State  of  Washington  from  1977-83  (Ex. 
4-129).  Of  the  135  fatalities  thcit 
occurred  during  those  years,  the  study 
analyzed  92  percent  of  them.  Death 
certificates  and  reports  of  investigations 
by  Washington  OSPL\  were  u.scd  in  the 
analysis. 

According  to  this  study,  the  overall 
annual  fatality  rate  for  logging  during 
this  period  was  approximately  2  per 
1,000  full-time  employees.  Those 
employees  who  were  killed  had^a  niean 
length  of  experience  in  the  lojjging 
industry  of  11.6  years.  Less  than  10 
percent  had  less  than  one  year's 
experient-e. 

More  than  40  percent  of  all  loggers 
killed  were  engaged  in  felling  activities, 
-  while  23  percent  were  killed  p»3rforming 
yarding  operarions.  Almost  20  percent 
of  the  logt^ers  were  operating  logging 
machines  at  the  time  of  their  accident. 
Table  20  shows  the  jobs  employees  were 
performing  at  the  time  of  their  accident. 

Table  20.— State  of  Washington 
Logging  FATALrriEs.  1977-83 


vfob  title 

Number 

^Percent 

FelentHxkef 

53 

42 

Choker-setter 

23 

18 

MoMe  ec^iipnienl 

operator  ..._ ^ 

t6 

13 

Hook  tender 

8 

6 

Chaser  

7 

6 

Yarder  opefator 

6 

5 

Loader „ 

6 

5 

Rigging  s'-nger 

5 

4 

PondworKer 

1 

1 

Total  _   

126 

10O 

More  than  65  percent  of  all  employee.'; 
killed  were  bit  or  crushed  by  a  log  or 
tree.  While  most  of  these  employees 
who  wee  hit  or  crushed  by  a  tree  were 
the  result  of  their  own  activity,  more 
than  eight  percent  were  hit  by  trees 
being  felled  by  another  employee. 
Approximately  nine  percent  were  killed 
in  machine  rollover  accidents,  while  10 
percent  of  those  employees  killed^i^vere 
struck  bya  machine  or  vehicle.  Table  21 
shows  the  causes  of  the  accideqis  in 
which  loggers  were  killed. 


Table  21.— State  of  Washimston 

UX36»iG      FATAUTIES      BY      TYPE, 
1977-83 


Strut*    by    tree   brought 

down  by  the  deceased  .. 
Stnjck  by  tree  feRed  by 

another  person 

Struck  by  loUing  I09 

Struck     by      tog     being 

dragged 

Struck   t>y   mobile   eciuip- 

ment  

Equipment  roflovei 

Struck  by  boom  or  rigger  .. 
Struck  6f  k)Q  failing  from 

tnich  during  loading 

EJectrocubon 

Other 

Jnknown 


Type  of  accident 


Total 


^^Jm- 
ber 


34 

tt 

20 

18 

13 
T2 

7 

3 
2 
9 

a 


132 


Per- 
cent 


26 

8 
15 

14 

to 

9 
5 

2 

2 
7 
2 


100 


According  to  the  study,  accident 
nvestigation  reports  indicted  that  many 
)f  the  deaths  would  not  have  occurred 
f  the  employees  had  been  following 
safe  work  prarlices  and  had  remair»e<f 
>ut  of  hazardous  areas  |e^.,-  other 
Kxupied  work  atreas). 

7.  Need  for  agency  action. 

OSHA  believes  that  current  logging 
iietbods  and  the  inherent  dangers  posed 
»y  work  in  the  woods,  such  as  those 
( aused  by  inclement  weather,  uneven 
Brrain  and  isolation  from  health  care 
acilities,  present  significant  hazards  to 
(  mployees  engaged  in  logging 
i  operations  across  the  nation,  regardless 
(  f  the  type  logging  being  conducted  or 
I  le  end  use  of  the  wood.  The 
I  iresentation  of  data  in  the  pre«-.eding 
Bction  further  demonstrate  the  level  of 
1  isk  to  which  all  loggers  are  exposed. 
1  knertheless,  the  existing  OSHA  safety 
!  tandard  for  pulpwood  logging  (29  CFR 
1  910.266)  specifically  addresses  only 
<  ne  segment  of  the  logging  industry— 
I  igging  operations  whose  forest  product 
i  nds  up  as  pulp.  Although  OSHA  does 
r  ot  know  precisely  the  break. iown  of 
i  mployment  and  occupational  injuries 
1  etween  pulpwood  and  other  logging 
( perations.  the  data  and  other 
i  iformation  available  to  OSHA  indicate 
t  lat  similar  hazards  exist  in  both  sectors 
c  f  the  industry. 

The  preceding  sect  ion  has  sbo^fcn  that 
t  Je  logging  industry  remains  a  high  risk 
i  idustry,  regardless  of  the  end  use  olthe 
f  >rest  product.  In  particular,  tb«  data 
Slow: 

1.  Employees  engaged  in  logging 
c  jerations  have  a  substantially  higher 
r  sk  of  injury  and  death  than  workers  in 
n  any  other  industries,  inchuiiiig  other 
li  igh  hazard  industries. 


2.  If  tbey  are  inlufed.  loggers  are  move 
likely  to  be  bospttalixed  um)  lose 
workdays  compared  to  employees  in 

most  other  industries,  as  evidenced  by 
the  very  high  lost-workday  incidence 
rate. 

3.  When  loggers  are  injured,  their 
injtiries  are  much  more  severe  and 
result  in  longer  hospitaKzations  »n6 
more  lost  time  per  employee  than  do  the 
injuries  of  employees  in  most  other 
indu.stries. 

4.  Loggers  also  have  a  much  higher 
incidence  of  fatalities  than  employees  in 
other  industries. 

In  addition,  the  Regulatory  bnpaU 
Analysis  for  the  final  logging  standard 
estimates,  based  on  the  various  data  in 
the  record,  that  there  are  an  average  of 
158  fatalities,  6,793  lost  workday 
injuries  and  3,770  non-lost  workday 
injuries  that  occur  each  year  in  the 
l(^ing  industry.  (For  further  discussion 
see  se(,-tion  VI  of  Uiis  preamble.) 

Of  the  72,100  employees  eng^erf  in 
logging  operatioiis  as  defined  by  the 
final  rule,  only  38  percent  (27,170)  are 
covered  by  State  Plan  State  logging 
standards,^  which  currently  provide 
protection  regardless  of  kind  of  logginj? 
operation  in  which  the  loggers  are 
employed.  Of  the  estimated  62  percent 
(44,930)  of  logging  employees  who  are 
not  covered  bf  State  plan  State 
standards,  OSHA  estimates  that  at  only 
one-third  (18,478)  are  covered  by  the 
existing  imlpwood  logging  standard. 
That  means  that  almost  two-thirds 
(2»,4»2)  are  not  covered  by  any  Federal 
or  State  logging  .standard.  (This  estimate 
is  cmststent  with  the  WDt  survey, 
which  rndicAted  that  only  35  percwrf  of 


pmpJoTtiiBnt  Iwith  4S  percent  cf  ih«  i«at)  nwre 
WasbingtoD  Cl  5.  400),  Oregpn  (1-U»aj.  CaKfcirBJa 
(B.lOft)  and  XUine  14,3001  By  1962,  ihe 
empFo)'n,enf  panern  .had  shifted  and  the  icdtrj; 
slates  (with  42  pwcent  of  fhe  iotsf)  were 
Washington  (11.900.  down  ISOOh Oregon  tJl.seo. 
down  2.700);  GeorBia  15,400,  up  1.600k  and 
Alabania  15.000.  up  1.200).  Caiifornia  13.900.  down 
2.200),  was  no  longer  one  of  the  leaders.  Overall 
toggfng  ttn;yk}ymenl  in  fh«  Pacific  Coast  sTat«B 
decr«8s«t  22%  during  tHis  ptriod  Tfc*  Sonlh  Mnts 
the  only  region  in  the  country  to  show  an  in«T»«ii*! 
in  logging  employment  (21%).  This  employment 
trend,  resulting  in  the  change  from  harvesting  ib«> 
Pacific  Coast's  oid-growth  timber  ro  increased 
harvesting  o(  third  and  fbrth-grow;i<  piae  Soicstt  in 
the  south,  means  that  aa  bicreasing  proportion  of 
logging  employment  is  m  states  not  covered  by  state 
logging  staarfards.  (As noted  earlier,  owfy  AJaska 
(16th  in  19821.  California  (Tib).  Haw«ii  (v«ry  soatUJ, 
MichifSB  ti9th),  Oregon  (2nd)and  Washington  (l.si) 
have  OSHA  approval  state  logging  standards 
covering  ail  loggers.)  This  vaeaoi  that  aft  tiia  teuUits 
of  activity  (and  enapioyment)  shift  from  the  old 
growtti  forests  of  the  pacific  coBsf  to  the  pine  for»»s4« 
of  the  south,  fewer  employees  conducting  general 
loggfeig  <non-pBlpwoo4  ttiginf )  witl  be  cnvenwi  b) 
iImw  Stale  plan  SUiw  hffiing  standvtiN. 


those  surveyed  were  engaged  in 
pulpwood  logging  operations.) 

The  preceding  section  shows  there 
has  been  a  steady  decrease  in  injury  and 
lost-workday  incidence  rates  since  the 
adoption  of  OSHA's  existing  pulpwood 
logging  standard  and  the  Slate  plan 
State  standards.  In  addition  to  a  further 
reduction  in  accidents  for  lliose 
employers  currently  covered  by  OSHA 
and  State  logging  standards,  OSHA 
believes  that  a  substantial  reduction  in 
incidence  rates  can  be  achieved  by 
promulgating  a  uniform  national  logging 
standard  that  provides  protection  for  all 
employees  engaged  in  logging 
operations. 

In  developing  the  proposed  rule. 
OSHA  used  the  1978  ANSI  standard  as 
its  model  for  a  uniform  national  logging 
standard,  since  many  of  its  requirements 
were  stated  in  performance  language. 
This  is  in  keeping  with  the  Agency's 
determination  that  properly  drafted 
performance  standards  can  adequately 
address  safety  and  health  hazards 
without  unnecessarily  impeding 
technological  advancement  and 
employer  innovation.  The  final  rule 
provides  a  base  level  of  safety  for 
employees  in  all  logging  operations.  At 
the  same  time,  it  still  allows  those  State 
plan  States  with  more  complicated  or 
specialized  local  conditions  to  develop 
their  own  detailed  standards,  as  several 
States  have  already  done. 

Many  participants  in  this  rulemaking 
have  said  that  a  comprehensive 
performance-based  logging  standard  is 
necessary  to  reduce  the  risk  of  injury 
and  death  (Ex.  5-6,  5-10,  5-17,  5-18,  5- 
21,  5-22,  5-42,  5-46,  5-74  through  5- 
92;  Tr.  Wl  21,  73,  202).  OSHA  agrees 
with  these  commenters.  The  Agency 
believes  that  the  integrated  program  of 
personal  protective  equipment; 
equipment,  machine  and  vehicle 
protective  devices,  inspection  and 
maintenance;  work  practices;  and 
training  contained  in  the  final  rule  is 
reasonably  necessary  and  appropriate  to 
reduce  the  high  injury  and  fatality 
incidence  rates  in  this  industry. 

V.  Major  Issues 

A.  Introduction 

As  a  result  of  issues  raised  by  those 
commenting  on  the  proposed  logging 
standard,  OSHA  solicited  information 
on  10  major  issues  in  the  notice  of 
public  hearing  (55  FR  19745,  May  11. 
1990).  OSHA  requested  detailed 
information  on  a  variety  of  issues 
including  training,  personal  protective 
equipment,  first  aid,  chain-saw 
protective  devices,  and  seat  belts.  These 
issues  were  discussed  by  the 
participants  during  the  public  hearings 


and  in  post-hearing  comments.  The 
.  evidence  submitted  to  the  record  is 
summarized  and  evaluated  in  the 
following  discussion  of  each  issue  and 
in  the  summary  and  explanation  of  the 
final  rule. 

1.  Training.  Comments  on  the 
proposed  rule  generally  supported  the 
need  for  training.  Several  commenters, 
however,  raised  specifii:  questions  about 
particular  training  issues.  As  a  result, 
OSHA  requested  in  the  hearing  notice 
further  comment  on  the  following 
training  issues:  Effective  date  of 
training,  sufficiency  of  training,  and 
portability  of  training. 

a.  Effective  date  for  training.  In  the 
proposed  rule,  OSHA  would  have 
required  employers  to  be  in  compliance 
with  all  provisions  of  the  final  logging 
standard  within  60  days  of  publication 
of  the  rule  in  the  Federal  Register.  The 
proposed  rule  did  not  provide  extended 
compliance  time  for  employers  to 
familiarize  themselves  with  the 
standard  and  to  develop  and  conduct 
training.  Some  commenters  said 
additional  time  to  meet  the  training 
requirements  of  the  rule  was 
unnecessary  (Ex.  9-3,  9-13;  Tr.  OR  343). 
These  commenters  said  that  in  many 
logging  establishments  training  is 
already  being  provided  and  that 
employers  would  not  require  significant 
time  to  incorporate  the  proposed 
training  requirements  into  their  ongoing 
programs.  However,  other  commenters 
argued  that  the  effective  date  for 
training  should  be  delayed  because 
additional  time  was  necessary  to 
develop  the  required  training  program 
and  to  train  employees  (Ex.  5-2,  5-27, 
9-1,  9-2;  Tr.  VV2  243-44).  Commenters 
proposed  various  effective  dates  for 
training.  For  example,  the  Northeastern 
Loggers  Association,  Inc.,  recommended 
a  2-year  p}i,ise-in  of  the  training 
requirements  (Ex.  5-2).  the  American 
Pulpwood  Association,  Inc.  (APA), 
however,  supported  a  shorter  six-month 
phase-in  period: 

Safety  training  programs  for  loggers  are 
lai^ely  specific  to  a  function  (for  example, 
proper  felling  technique).  A  fully 
comprehensive  training  package  will  have  to 
be  developed  to  meet  the  training 
requirements.  APA  is  attempting  to  develop 
training  programs  and  have  them  available  bv 
the  end  of  1989.  *  *   •  APA  will  seek  OSHA 
staff  review  of  its  training  program  as  it  is 
developed.  We'd  like  a  brief  delay  in 
enforcement,  just  long  enough  for  us  to  have 
something  available  for  employers  (Ex.  5-27). 

At  the  hearing  there  was  little 
testimony  about  delaying  the  effective 
date  for  training.  Mr.  Doug  Domenech. 
testifying  on  behalf  of  APA,  repeated 
APA's  position  that  employers  should 


be  given  some  additional  time  to 
•  comply  with  training  requirements: 

The  training  is  a  very  needed  thing  and. 
unfortunately,  we  just  don't  have  the 
infrastructure  to  provide  that  training.  That's 
why  *  *  •  we  *  *  *  hope  that  OSHA  will 
give  some  kind  of  variance  on  time  before 
citations  are  delivered  because  it's  just  not 
out  there.  If  loggers  had  to  comply  with  a 
training  requirement  today,  they'd  all  be 
cited  (Tr.  W2  243-44). 

••At  the  same  time,  however,  Mr.  Alex 
Hansen,  of  Associated  Oregon  Loggers. 
Inc.  (AOL),  testified  that  Oregon  loggers 
already  were  in  compliance  with  the 
training  provisions  contained  in  the 
proposed  rule: 

As  far  as  we're  concerned  in  Oregon,  you 
could  implement  the  training  tomorrow.  We 
already  have  it  in  place.  We  don't  have  a 
problem  with  it.  We're  advocates  of  safety 
training  in  the  woods.  I  know  some  other 
states  have  some  problems.  They  haven't 
been  doing  it  or  maybe  not  as  strenuous  as 
the  Oregon  rules,  and  I  understand  their 
problems,  but  as  far  as  our  association  is 
concerned,  if  you  pass  it  tomorrow,  we're  in 
compliance  (Tr.  OR  343). 

The  record  indicates  that  training 
materials  and  courses  for  logging  safety 
are  widely  available  and  that  many 
logging  establishments  have 
implemented  training  programs  (Ex.  4- 
122.  4-123,  4-181,  5-20,  5-33, 9-1. 9- 
2,  9-5,  9-6,  36;  Tr.  Wl  163-64,  \V2  113, 
115,  125, 199-201,  OR  87,  259-60,  393. 
546-47,  566).  Trade  associations  such  as 
AOL,  APA  and  the  Montana  Logging 
Association  have  been  providing 
training  materials  on  an  on-going  basis 
(Ex.  5-27).  APA  expected  to  have 
completed  a  comprehensive  training 
package  for  its  members  companies  by 
1989.  In  addition,  state  agricultural 
e.xtension  services  are  a  source  of 
training  information  (Ex.  4-122,  4-123). 
Several  hearing  participants  submitted 
descriptions  of  their  training  prusrams 
and  the  actual  training  materials  (Ex.  21, 
22.  23,  24.  26.  28.  29). 

OSHA  is  aware  that  many  of  the 
existing  training  programs  are  based  on 
the  training  requirements  of  OSHA's 
pulpwood  logging  standard.  Because  the 
training  requirements  have  been  revised 
in  this  final  rule,  current  training 
programs  will  have  to  be  reviewed  and 
upgraded,  when  necessary,  to  meet  the 
revised  requirements.  In  addition,  the 
training  provisions  of  the  final  rule  vary- 
to  some  degree  from  the  proposed  rule. 
As  such,  employers  who  made  changes 
in  their  programs  in  response  to  the 
proposed  rule  will  have  to  review  their 
training  materials  to  assure  compliance 
with  the  final  rule. 

OSHA  is  aware  that  employers,  trade 
associations  and  other  organizations 
that  provide  training  will  need  time  to 
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prepare  and/or  update  tnining 
prograoM  to  meet  the  lequirements  (rf 
the  final  rule  and  will  need  time  to 
provide  training  to  employees. 
However,  the  record  also  shows  thai 
many  companies  and  organizations 
already  have  developed  training 
programs  that  meet  most  of  the 
requirements  of  the  final  rule  (Ex.  5-20, 
5-27,  5-52,  5-69.  9-2;  Tr.  OR  343). 
Many  establishments,  especially  those 
in  States  that  have  logging  standards, 
already  are  providing  training  (Ex.  21, 
22,  23,  24,  26,  28.  29).  Therefore.  OSHA 
does  not  believe  that  a  lengthy  delay  is 
necessary  to  meet  the  training 
requirements  of  the  final  rule.  The 
Agency  beheves  that  extending  the 
ef^Aive  date  of  the  standard  for  120 
days  after  publication  e^  the  final  rule 
in  the  Federal  Register  wilt  be  sufficieiit 
to  allow  employers  and  others  to 
familiarize  themselves  with  the  final 
rule,  to  update  training  programs  to 
meet  the  provisions  of  the  final  rule, 
and  to  conduct  initisi  training.  This 
phase-in  period  also  will  give  employers 
time  to  determine  whether  current  and 
new  employees  have  received  the 
training  in  all  of  the  elements  specified 
in  this  section  or  whether  they  will  need 
additional  training. 

b.  Sufficiency  of  training.  The  second 
issue  raised  in  the  hearing  notice 
coocemed  what  training  OSHA  would 
consider  sufficient  to  meet  the  training 
requirements  in  the  final  rule  Some 
commenters  supported  OSHA's 
preference  for  performance  based 
training  (Ex.  9-3.  9-15).  Other 
commenters  argued  for  detailed 
specifications  to  be  included  in  the 
training  raquiremoits.  including  a 
minimum  number  of  hours  of  training 
(Ex.  9-13.  9-19). 

In  general,  the  final  rule  contains 
trainip;;  requirements  in  performance 
language  to  allow  employer  flexibiBty  in 
tailoring  training  programs  to  the 
individual  circumstances  under  which 
they  operate.  The  final  rule  sets  forth 
the  basic  elements  that  must  be  covered 
in  the  employer's  training  progrsm. 
such  as  safe  performance  of  assigned 
work  taslts;  safe  use  of  tools;  recognition 
and  control  of  wcakplace  hazards; 
prevention  and  control  of  general 
logging  hazards;  and  the  requirRments  of 
the  final  standard.  The  training 
provisions  also  require  thai  employees 
initially  work,  under  supervision  and 
that  they  demonstrate  the  ability  to 
perform  their  work  task.?  safely  before 
being  released  ironi  supervision. 

As  discussed  elsewhere  in  this 
preamble,  each  logging  establishment 
has  unique  conditions  or  hazards 
associated  with  its  logging  operations, 
that  result  io  uniq;ue  methods  of 


[peration.  OSHA  believes  that  tiie 
( eneral  ekanents  of  the  training 
I  rovisions  allow  employers  to  take  into 
a  ccount  those  differences  vAuIb  still 
I  iquiring  the  employer  to  assure 
t  jrough  training  that  each  employee  is 
e  )le  to  perform  the  iob  safely. 

On  the  basis  of  information  submitted 
t )  the  record  and  the  testimony 
(  resented  during  the  hearings,  OSHA 
i  as  determined  that  employers  will  not 
I:  ave  difTiculty  in  complying  with  the 
t  .-lining  requirements  of  the  final  rule. 
C  SHA  believes  that  the  performance- 
h  3sed  elements  adopted  io  the  final  rule 

V  ill  enhance  emprioyee  saR^  and  will 
f  rovide  employees  with  the  tools  to 

p  ermit  them  to  actively  participate  in 
p  roviding  their  own  protection. 

The  Industrial  Truck  A.^^sociation 
(  TA)  recommended  that  OSHA  specify 
i  I  greater  detail  the  traimng  required  for 
L  idustrial  truck  operators  (Ex.  Wl  5-47, 

I  r.  221-27).  ITA  urged  O^IA  to  adopt 
t  le  training  provisions  from  the  ASN4E 
B  56.6  standard  on  rough-terrain  forklift 
ti  ucks.  Mr.  William  Mootweiler. 

t(  stifying  for  ITA.  stated: 

Part  Two  of  the  B56.6  standard  addmses 
g  neral  safety  and  operating  practices  that  we 
h  ghly  relevant  to  the  proposed  ruke't 
ti  lining  {KX)visions.  Although  ITA  i»  pleased 
tl  at  the  proposed  rule't  traiuiAg  provisions 
p  ovide  greater  detail  than  OSHA's  industrial 
tr  jck  rule,  these  provisions  can  be  made  still 

II  ore  effective  by  additional  particularity. 
The  proposed  rule  merply  requires  that 

ei  fiployees  be  trained  to  recognize  safety 
hi  izards  and  trained  "in  the  safe  use  or 
m  aintcuancB  of  any  machinery,  equipment, 
oi  tools  that  they  may  be  required  to  operate 
oi  nxiiatain."  This  directive,  we  feci,  is 
ii  adequate  because  it  fails  to  state  the 
el  iments  that  comprise  an  effective  trainii^ 
pi  ogram. 
By  contrast,  paragraph  5.T7.4  of  the  B56.6 

VI  luntary  standard  Ksts  ntimeroas  elements 
ol  a  proper  training  program  specific  to 

re  ugh-terrain  forklift  track  operation, 
in  ckuding  explanation  of  the  safety-related 
ai  pects  oi  truck  and  component  design; 
Io  DatiuQ  and  huictioo  of  controls;  supervised 
pi  actice;  oral,  written,  and  operational 
pi  rforraance  testing:  and  refresher  courses, 
n  A  requests,  therefore,  that  the  final  logging 
o|  erafions  rule  incorporate  the  training 
p  [^visions  contained  in  the  B56.6  standard. 

OSHA  believes  that  the  j)erformance- 
bi  sed  and  competency-based  training 
p:  o^isions  contained  in  the  final 
si  mdard  adequately  address  ITA's ' 
c<  ncems,  and  that  more  specific 
n  ^uirements  in  this  standard  for  forklift 
tr  ick  operator  training  are  not 
w  irranted  for  several  reasons. 

First,  the  record  indicates  there  is  not 
a  significant  number  of  rough-terrain 
in  dustrial  trucks  used  in  logging 
oj  eratims.  Mr.  Richard  Lewis, 
te  itifying  on  behalf  of  APA,  confirmed 


the  limited  Qse  of  rough- terrain 
industrial  trucks  in  the  togging  industry: 

The  American  Pulpwood  AssocLitioa 
currently  employs  seven  technically  trained 
foresters,  two  in  Washington  and  five  in 
division  offices  throughout  the  U.S.  And 
collectively  we've  worked  in  the  field  for 
approximately  103  roan  years,  and  vm^ntrt 
on  logging  operations  every  month  and 
sometimes  once  a  week,  and  we  have  never. 
never  observed  tiw  use  of  a  rough  terrain  fork 
lift  in  a  logging  operaUon  (Tr.  OR  47a-79 
ORJ, 

Second,  the  ,\SME  standard  to  which 
ITA  refers,  B56.6,  does  not  focui  on  any 
unique  problems  with  the  use  of 
industrial  trucks  in  logging  operatiomt 
Conversely,  the  logging  standard  i.*» 
intended  primarily  to  deal  with 
workplace  hazards  that  are  uniqae  to 
logging  operations. 

Third,  m  any  event,  the  final  standard 
achieves  the  same  training  outcome  as 
the  B56.6  standard;  demonstrated  ability 
to  safely  operate  a  rough-terrain 
industrial  truck. 

OSHA  is  in  agreement  with  ITA  tik^ 
safety  in  industrial  truck  operation  is 
important  in  the  logging  industry  aa 
well  as  all  other  indxistiie*.  OSHA 
believes  that  the  issue  of  trainii^  of 
industrial  tnick  operators  is  more 
appropriately  addressed  in  more  detail 
in  OSHA's  forlhconung  proposed 
standard  on  industrial  truck  operator 
training.  OSHA  believes  the  major  safety 
issues  involving  industrial  truck 
operation  can  b«  fully  and  specifically 
examined  and  addressed  in  that 
ruiemakins. 

c.  Portabiiity  oftmining.  The  third 
issue  raised  regarding  training  involves 
the  portability  of  training;  that  is, 
whether  current  and  new  employees 
who  are  experienced  and  previously 
trained  must  receive  additional  or 
supplemental  training.  The  proposed 
rule  would  have  required  that  each  new 
employeebe  trained,  regardless  of    ' 
whether  he/she  had  been  trained 
previously. 

Some  commenters  supported  th« 
proposed  requirement  (Ex.  9-2, 9-3, 9- 
9, 9-13).  Several  commenters  disagreed 
with  the  scope  of  employees  that  neni 
training,  stating  that  trained  and 
experienced  loggers  should  not  require 
the  same  training  as  an  inexj)erienced 
new  employee  (Ex.  5-21,  5-33,  .5-39.  •»- 
2;  Tr.  Wl  63.  OR  85). 

OSHA  believes  that  training  is 
important  for  all  Joggers  regarelless  «jf 
whether  they  have  no  logging 
experience  or  have  many  years  of 
experience.  The  need  to  provide 
training  for  even  experienced  loggers  is 
buttressed  by  the  WIR  survey  of  injured 
loggers,  which  indicated  that  over  one 
third  of  those  inpared  had  never 


Federal  Regjatcr  /  Vol.  59,  No.  196  /  Wednesday,  October  12,  1994  /  Rules  and  Regulations   51683 


received  training  (Ex.  2-1).  hi  addition, 
more  than  60  percent  of  those  injured 
had  worked  5  years  or  more  in  the 
logging  industry.  In  fact,  only  22  percent 
of  those  in  juredf  had  worked  in  the 
logging  industry  for  one  year  or  less. 

At  the  same  time,  OSHA  does  not 
want  to  penalize  those  employers  who 
already  have  instituted  training 
programs  that  meet  the  requirements  of 
the  final  rule  cm*  can  easily  be  brought 
into  compliance  with  the  final  rule.  In 
addition,  OSHA  does  not  want  to 
impose  an  unnecessary  btmlen  on  an 
employer  who  hires  loggers  who  have 
received  the  training  required  by  this 
section  on  a  prior  job. 

In  order  to  eliminate  unnecessary 
duplication  of  training  in  the  final  rule, 
OSHA  is  not  requiring  employers  to 
retrain  employees  who  have  received 
training  in  the  specific  requirements  of 
this  section.  The  final  rule  only  requires 
the  employer  to  train  employees  in 
those  elements  in  which  the  current  or 
new  employee  has  not  been  trained.  For 
example,  an  employee  may  need  to  be 
trained  to  recognize  hazards  that  are 
specific  to  the  terrain  in  which  the  work 
is  being  done,  and  to  utilize  safie  work 
practices  to  avoid  or  control  these 
hazards.  In  addition,  a  new  employee, 
even  if  experienced  in  logging 
operations,  may  not  be  familiar  with 
various  work  site  procedures  of  the  new 
employer,  such  as  signals  to  be  used.  It 
is  important  for  new  employees  to  be 
brought  up  to  speed  with  the  current 
logging  practices  so  other  members  of 
the  logging  crew  are  not  placed  at  risk 
by  the  actions  or  inactions  of  the  new 
employee. 

OSHA  has  included  in  the  final  rule 
a  provision  that  each  new  employee  and 
each  employee  who  must  be  trained 
work  under  the  supervision  of  a 
designated  person  imtil  they  can 
demonstrojte  the  ability  to  perform  their 
r.ew  duties  safely.  OSHA's  position  on 
the  supervi.sion  requirement  was 
supported  by  various  hearing 
participants.  For  example,  various 
witne-sses  at  the  hearing  noted  thiit  close 
supervision  of  new  employees, 
regardless  of  their  experience,  is  a 
widely  accepted  practice  in  the  logging 
industry  and  a  means  of  determining 
whether  the  employee's  previous 
training  was  adequate  (Tr.  Wl  91-92, 
OR  95-97,  204-05.  275-76,  374,  456-57, 
635-36).  As  such,  OSHA  believes  that 
the  inclusion  of  the  supervision 
requirement  in  the  final  rule  will 
provide  the  necessary  safety  to  both  the 
new  and  current  employee,  and  will  not 
impose  a  significant  burden  on  the 
employer. 

2.  Personal  protective  equipment.  In 
the  hearing  notice  OSHA  raised  the 


issue  about  who  should  pay  for  personal 
protective  equipment  (PPE)  that 
employees  are  required  to  use  or  wear. 
The  AgCTicy  proposed  that  employers 
provide  PPE  and  assure  it  is  used  by 
employees  when  required.  OSHA's 
intent  in  the  proposed  rule  was  that  the 
employer  provide  personal  equipment 
at  no  cost  to  the  employee.  PPE  items 
included  in  the  proposed  rule  were 
gloves,  leg  protection,  logging  boots, 
safety  helmets  (hard  hats),  eye  or  face 
protection,  and  respiratory  protection. 

Many  commenters  agreeo  that  the 
personal  protective  equipment  specified 
in  the  proposed  rule  should  be  used. 
(Ex.  5-32.  5-42.  5-64.  9-2.  9  15,  9-16, 
9-20).  Some  commenters  urg'jd  OSHA 
to  require  that  the  employer  be 
responsible  for  providing  all  PPE  (Ex.  9- 
3,  9-13).  They  said  that  only  if  the 
employer  provided  the  PPE  could  he 
fissure  its  quality,  design  and 
maintenance.  However,  many  other 
commenters  opposed  requiring  logging 
employers  to  provide  certain  typ)es  of 
PPE,  and  their  opposition  focused 
primarily  on  logging  boots  (Ex.  5-11,5- 
21.  5-32.  5-39.  5-45,  5-51.  5-55.  5-74 
through  5-92.  9-2,  9-5.  9-15,  &-17,  9- 
18;  Tr.  Wl  74-75, 110, 177,  OR  22.  79. 
205.  262,  441.  533,  632.  701).  Many 
commenters  did  not  give  any  reason 
why  the  employer  should  not  be 
required  to  pay  for  PPE.  Other 
commenters  contended  primarily  that 
employers  would  be  financially 
burdened  if  they  had  to  pay  for  certain 
high  cost  PPE.  such  as  individually- 
fitted  and  non-reusable  logging  boots,  in 
an  industry  that  has  such  a  hi^ 
turnover  rate.  Other  reasons  for  not 
requiring  the  employer  to  provide 
certain  types  of  PPE  were  the  use  of 
certain  PPE  by  employees  outside  the 
workplace,  and  industry  custom. 

Commenters  noted  that  employee 
turnover  in  the  logging  industry  is  very 
high  (Ex.  5-11,  5-21.  5-39.  5^9,  5-51. 
5-55. 5-56,  5-63. 5-65,  5-74  through  5- 
92;  Tr.  Wl  74-75, 110, 177,  OR  22.  79, 
205,  262,  441,  533,  632,  701).  Some 
commenters  also  indicated  that 
employees  sometimes  work  only  one  or 
two  weeks  before  leaving,  often  taking 
jobs  at  another  logging  establishment 
(Ex.  5-55,  5-74  through  5-92;  Tr.  OR 
78).  These  commenters  argued  that  it 
would  be  unfair  to  require  employers  to 
pay  for  expensive  legging  boots  given 
the  high  turnover  rate  of  the  logging 
industry.  One  commenter  said: 

Hit  frightens  us  to  thiuk  that  we  might  he 
providing  a  S300  pair  of  boots  for  a  man 
that's  there  a  week  (Tr.  Wl  74). 

These  commenters  also  contend  that 
for  some  PPE,  particularly  k>gging  boots, 
employers  might  have  to  buy  new  PPE 


every  time  they  hire  a  new  employe«>. 
First,  this  would  be  necessary  because 
terminated  employees  do  not  return  PPE 
they  are  issued  (Ex.  5-45).  Second,  these 
commenters  argue  that,  unlike  PPE  such 
as  ear  muffs  and  head  and  leg 
protection,  logging  boots  are  an  item  of 
PPE  that  cannot  be  reused  by  other 
employees  because  of  size  and  hygienic 
concerns  (Ex.  5-29.  5-43.  5-44.  5-62. 5- 
74  through  5-92.  »-l.  9-15, 9-21;  Tr. 
OR  78).  Because  logging  boots  cannot  lie 
worn  by  other  employees,  these 
commenters  said  employers  view 
logging  boots  as  "personal  clothing."  In 
addition,  these  commenters  said  that 
even  if  employees  did  return  their 
logging  boots,  new  employees  would  be 
unwilling  to  wear  used  logging  boots. 
One  commenter  said: 

Suppose  a  new  empktyee  comes  Io  work  in 
the  spring  and  finds  he  can't  or  doesn't  want 
to  be  a  logger  so  he  hands  in  his  $200  boots 
with  two  weeks  wear  and  tear  and  leaves,  is 
the  next  guy  going  to  accept  "used "  boots 
someone  else  wore?  (Ex.  5-78) 

The  commenters  said  that  requiring 
employers  to  pay  for  new  PPE,  primarily 
logging  boots,  for  eadi  new  employee 
would  place  a  considerable  financial 
burden  on  employers  (Ex.  5-32,  5-39, 
5-45,  9-15;  Tr.  Wl  74,  OR  78.  350). 
They  said  the  cost  would  be  particularly 
burdensome  for  small  establishments 
that  comprise  the  vast  majority  of  the 
logging  industry.  Their  basis  for  this 
conclusion  is  that  logging  boots  are  very 
costly,  ranging  from  $60  to  $400  a  pair 
(Ex.  5-45,  9-15;  Tr.  Wl  74.  OR  78.  350). 
In  addition,  they  said  employees  need 
two  to  three  pairs  of  logging  boots  a 
year.  The  comrRenters,  however,  di<l  not 
present  any  financial  or  economic 
evidence  as  to  the  burden  (e.g.,  effect  on 
profits,  sales,  etc.)  on  the  industry  as  a 
whole,  and  particularly  small  emplovrrs 
cs  a  group,  of  providing  logging  boof.s. 

One  commenter  said  employees 
should  not  be  required  to  pay  for 
logging  boots  that  are  used  by 
employees  away  fitim  workpl,^ce  (E<  .5- 
39).  This  commenter  said  employees 
take  their  logging  boots  with  them  when 
they  seek  new  employment  (Ex.  5-3o). 
He  also  said  employees  use  their  looking 
boots  for  hunting  and  cutting  their  own 
woo<l  (Ex.  5-33).  In  contrast,  the  record 
shows  that  other  types  of  FTE  (eg.,  Ii^g 
prote<;tiof>.  safety  glasses  and  beari.ng 
protection)  remain  with  the  emplovcr. 
therefore,  they  are  not  used  away  from 
the  workplace  (e.g..  Ex,  5-32).  Iii 
addition,  one  commenter  said  that  these 
types  of  PPE  are  already  being  providnd 
by  many  establishments  as  standard 
industry  practice  (Ex.  5-32). 

Finally,  several  commenters  said  that 
employers  should  not  be  required  to  pay 
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for  certain  PPE  because  the  custom  in 
the  logging  industry  is  that  employees, 
especially  piece-rate  workers,  provide 
their  own  PPE,  particularly  logging 
boots  (Ex.  5-11.  5-24,  5-45,  5-€7,  5-74 
through  5-92).  These  commenters  said 
that  piece-rate  workers  provide  all 
"tools  of  the  trade,"  that  includes  some 
types  of  PPE.  However,  the  record  also 
shows  that  some  logging  establishments 
do  provide  logging  boots  (Ex.  5-32;  Tr. 
Wl  177).  For  example,  one  commenter 
said: 

[Tlhe  way  we  set  it  up  is  that  when  you're 
with  us  for  one  year  we  will  buy  you  three 
pair  of  boots  and  we  will  supply  all  safety 
equipments 

After  you  are  with  us  for  one  month,  we 
will  supply  safety  chaps,  the  helmet,  the 
whole  works.  The  first  day  you  come  on  the 
job  we  will  supply  the  helmet,  a  helmet  with 
the  eye  protection  and  the  ear  protection  (Tr. 
Wl  177). 

Another  commenter  sa  id : 

In  most  instances  items  such  as  ear  plugs, 
safety  glasses,  bucking  chaps  or  any  other 
safety  item  required  to  work  in  a  safa 
environment  are  provided  (Ex.  5-32). 

OSHA  has  carefully  reviewed  the 
evidence  in  the  record  and,  for  several 
reasons,  has  decided  in  the  final  rule  to 
delete  the  general  requirement  that  the 
employer  be  required  to  provide  logging 
boots.  However,  the  final  rule  does 
require  that  such  boots  be  worn  by 
logging  employees,  and  holds  the 
employer  responsible  for  assuring  that 
the  employee  has  logging  boots  and 
wears  them.  As  to  the  other  PPE 
requirements  specified  in  para^ph  (d), 
OSHA  has  retained  the  language  of  the 
pulpwood  logging  and  proposed 
standards  that  the  employer  provide 
such  PPE  at  no  cost  to  the  employee. 

The  OSH  Act  imposes  on  employers 
the  responsibility  for  compliance  with 
standards  and  for  providing  safe 
working  conditions  for  employees.  This 
responsibility  has  been  recognized  in 
OSHA's  personal  protective  equipment 
standards  at  29  CFR  1910.132  through 
29  CFR  1910.138.  Section  1910.132(a) 
establishes  the  employer's  obligation  to 
provide  and  maintain  personal 
protective  equipment  whenever  such 
equipment  is  necessary  by  reason  of  the 
hazards  in  the  workplace. 

Section  1910.132(b)  does  recognize 
that  in  some  limited  circumstances  that 
employees  may  provide  their  owrn  PPE. 
However.  OSHA  emphasizes  that  this 
practice  is  not  the  norm,  but  rather  an 
exception  based  on  unusual  or  specific 
circumstances.  In  addition,  section 
1910.132(b)  underscores  the  employer's 
continuing  obligation  to  assure  the 
adequacy  and  maintenance  of  the  PPE. 

The  record  shows  that  special 
circumstances  exist  in  the  logging 


ii  idustry  which  may  make  it  appropriate 
f(  )r  employees  to  provide  their  own 
1  tgging  boots.  First,  the  record  shows 
t  lat  the  logging  industry  is  highly 
t  ansient,  and  that  logging  boots,  unlike 
c  ther  PPE  required  by  the  final  rule,  are 
r  ot  the  kind  of  PPE  that  can  be  reused. 
L  ogging  boots  purchased  to  fit  one 
e  nployee  may  not  fit  the  next 
e  nployee.  It  is  important  that  logging 
b  3ots  fit  properly  or  the  boot  may  not 
p  rovide  the  necessary  protection. 
1  herefore.  based  on  current  turnover 
r  ites  in  the  industry,  employers  would 
h  ave  to  purchase  nen-reusable  logging 
h  30ts  costing  $200  to  $400  many  times 
a  year  for  newly-hired  employees,  even 
t  lough  there  is  a  significant  likelihood 
t  tat  these  employees  will  remain  in  the 
ji  lb  for  only  a  short  time. 

Second,  the  record  shows  that  logging 
e  nployees  tend  to  move  from  one 
1  igging  establishment  to  another,  taking 
t  leir  "tools  of  the  trade"  with  them, 
f  articularly  their  logging  boots.  OSHA 
h  slieves  it  may  be  appropriate  in  this 
s  tuation  to  allow  employees  to  take 
t  leir  logging  boots  to  the  next  place  of 
e  nployment.  rather  than  requiring  the 
r  ew  employer  to  provide  logging  boots. 
I  ogging  boots  are  both  portable  (i.e..  not 
1  mited  in  use  to  or  maintained  at  a 
(  articular  workplace,  like  respirators  for 
i  istance)  and  in  most  cases  they  fit  only 
t  tat  particular  employee  therefore  they 
(  mnot  be  reused  by  other  employees. 
1  he  other  items  of  PPE  required  by  the 
f  nal  rule,  such  as  leg  and  head 
p  rotection.  tend  to  be  both  less  personal 
t  >  the  employee  and  more  connected  to 
t  le  workplace  itself,  and  can  be  readily 
I  sed  by  other  employees. 

Third,  there  is  evidence  in  the  record 
t  lat  employees  do  use  their  logging 
b  oots  away  from  work.  Employees  come 
t )  and  leave  work  wearing  their  logging 
t  oots,  suggesting  that  the  boots  are  used 
a  way  from  the  workplace.  In  addition, 
c  ammenters  cited  specific  activities 
v  here  logging  boots  are  used  away  h'om 
t  le  logging  work  site.  The  commenters 
c  id  not  provide  any  comparable 
€  I  idence  that  other  items  of  PPE 
r  jquired  by  the  final  rule  are  also  used 
b  y  employees  away  from  the  workplace. 

Based  on  the  above.  OSHA  has 
c  ecided  in  the  final  rule  not  to  require 
t  le  employer  to  provide  logging  boots. 
'  he  Agency  emphasizes  that  it  is  the 
t  )tality  of  the  special  circumstances  in 
t  le  logging  industry  that  justify  this 
(  etermination.  Of  the  reasons  discussed 
i  )ove.  none  of  them  standing  alone 
\  rould  provide  sufficient  justification 
f  >r  departing  fi-om  the  general 
r  jquirement  that  employers  provide 
I PE.  Rather,  it  is  the  combination  of 
t  lese  reasons  and  special  circumstances 
i  1  the  logging  industry  that  make  it 


appropriate  to  allow  employees  to 
provide  their  own  logging  boots. 

OSHA  also  emphasizes  that  regardless 
of  who  provides  the  logging  boots,  the 
finafrule  makes  the  employer 
responsible  for  assuring  that  logging 
boots  are  used  by  the  employee  and  are 
maintained  in  a  serviceable  condition. 
In  addition,  in  the'final  rule  the 
employer  is  responsible  for  assuring  that 
logging  boots  are  inspected  before  initial 
use  during  a  workshift.  Attendant  to  this 
requirement,  the  employer  is  also 
responsible  for  assuring  that  damaged 
and  defective  equipment  is  either 
repaired  or  replaced  before  work  is 
commenced. 

With  regard  to  the  other  items  of  PPE 
required  by  the  final  rule.  OSHA  does 
not  believe  there  is  sufficient  evidence 
in  the  record  to  justify  a  departiore  from 
OSHA's  long-established  policy.  Neither 
industry  practice  nor  turnover  rates 
compel  the  Agency  to  relieve  employers 
of  the  obligation  to  pay  for  the  other 
items  of  PPE  for  loggers.  Indeed, 
evidence  in  the  record  shows  that  many 
employers  are  currently  providing  these 
other  items  of  PPE  (Ex.  5-32. 9-15;  Tr. 
Wl  177).  The  record  shows  that,  unlike 
logging  boots,  these  items  of  PPE  tend 
to  remain  at  the  workplace  and  are 
amenable  for  use  by  other  employees. 
Further,  there  is  no  evidence  in  the 
record  of  an  established  practice  of 
employees  using  such  PPE  away  from 
the  workplace.  Also,  there  is  no 
evidence  of  established  and  uniform 
industry  practice  of  transporting  such 
PPE  from  job  to  job.  Therefore,  in  the 
final  rule.  OSHA  is  requiring,  except  for 
logging  boots,  that  the  employer  provide 
PPE  at  no  cost  to  the  employee. 

3.  Leg  protection.  In  the  hearing  notice 
OSHA  raised  three  issues  concerning  leg 
protection  for  chain-saw  operators: 
specifications  for  leg  protection,  the  area 
to  be  protected,  and  potential 
disadvantages  of  leg  protection. 

a.  Specifications.  The  proposed  rule 
would  have  required  that  chain-saw 
operators  wear  leg  protection  made  of 
ballistic  nylon  or  other  material  that 
provides  at  least  equivalent  protection. 
Many  commenters  supported  the  leg 
protection  requirement  for  chain-saw 
operators  (Ex.  5-5.  5-7.  5-17.  5-30.  5- 
33, 5-42, 5-45.  5-51. 5-60, 5-68.  5-73, 
9-9-11;  Tr.  VV2  126-28).  Several 
commenters  and  hearing  participants 
also  supported  OSHA's  position  that  leg 
protection  meet  certain  criteria  (Ex.  5- 
30,  5-60,  5-68,  5-73;  Tr.  W2  126-28). 
Two  commenters  suggested  that  OSHA 
require  leg  protection  made  with 
KEVLAR  because  they  believe  KEVLAR 
provides  more  protection  than  ballistic 
nylon  (Ex.  5-5.  5-30).  One  of  these 
commenters  said  KEVLAR  leg  j 
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protection  provides  50  percent  more 
protection  than  ballistic  nylon  with  a 
fraction  of  die  weight  and  bulk,  thus 
allowing  easier  movement  and  reducing 
fatigue  (Ex.  5-30).  This  commenter  also 
said  that  the  U^.  Forest  Service 
specifications  call  for  KEVLAR  leg 
protection.  Other  commenters  stated 
that  a  testing  protocol  for  leg  protection 
should  be  adopted  rather  than 
specifymg  that  leg  protection  be 
comprised  of  any  certain  type  of 
material  (Ex.  5-60,  5-68,  5-72).  One 
commenter  said  OSHA  should  adopt  the 
ISO  or  Canadian  testing  standards  for 
leg  protection  (Ex.  »-16).  However, 
other  commenters  said  there  was  no 
consensus  in  this  country  regarding  an 
appropriate  testing  standard  (Ex.  5-«0, 
5-68, 5-72).  One  commenter  proposed 
that  the  following  testing  standard  be 
adopted. 

[Tihs^  t'lotective  garment  must  have  a 
minimum  "Threshold  Chain  Speed"  of  2500 
feet  per  minute  for  operators  using  chain 
saws  with  an  engine  displacement  of  under 
65  cc  and  3000  feet  per  minute  for  operators 
using  chain  saws  with  aa  engine 
displacement  of  over  65  cc.  Further  the  test 
procedure  developed  and  currently  used  by 
the  US  Forest  Service  (should]  be  adopted 
and  dcrtned  as  the  test  method  used  to 
measure  the  "Threshold  Chain  Sp.;od"  of 
safety  material  (Ex.  5-68). 

Another  commenter  proposed  that  a 
different  testing  standard  be  adopted  in 
OSHA's  final  rule: 

I  propose  to  replace  -ballistic  nylon  or 
ffquivalent  protection  covering  each  leg  from 
the  upper  thigh  to  boot  top  or  shoe  top"  by 
"leg  protective  device  in  conformity  with  the 
standard  NQ 1923-450  "Protective  pad  for 
chain  saw  operators'  trousers  and  leggings." 

This  performance  standard  covers  all  the 
requirements  for  safety  leggings  such  as  the 
minimum  coverage  and  a  minimum 
performance  level.  This  performance  level  is 
measured  in  confiormity  with  the  standard 
NQ  192,3-450  "Protective  pads  Ibr  chain  saw 
operators'  trousers  and  leggingii — 
Determination  of  stopping  speed  and  cut- 
through  time."  These  two  standards  have 
been  adopted  by  a  consensus  of  employo!^, 
workers,  manufecturers  of  fabrics  and  PPE, 
government  and  workers'  compensation 
boards. 

Other  participants  opposed  specific 
criteria  for  leg  protection  performance 
for  several  reasons  (Tr.  W2  206-07.  OR 
472-75.  496-98,  513-14).  First,  some 
argued  that  there  were  no  national 
consensus  or  State  standard  to  provide 
guidance  on  specification  standards. 
Second,  others  commented  that  a 
specification  standard  limited  to 
"ballistic  nylon"  was  too  restrictive  (Ex. 
5-30:  Tr  W2  189-90).  Third,  others 


"  NQ  1923-450  IS  « lest  itandard  developed  io 
C)unt>ee  PttrrintM.  CaiUKia 


Stated  that  there  are  no  standards 

establishing  specific  performance 
criteria  of  the  material  for  leg  protection. 
For  example,  APA  testified: 

APA  does  not  know  of  any  state  leg 
protection  apparel  standard  in  existence  or 
under  development  I  can  report  to  you  that 
our  association  has  a  special  committee 
working  on  the  development  of  a  safety 
apparel  standard,  and  this  committee  has 
generally  accepted  the  Quebec  Research 
InsUtute  testing  method,  and  now  it's  kind  of 
rewriting  this  testing  method  to  meet  the 
American  Society  of  Testing  Materials 
guidelines.  So  the  committee  is  close  to 
completing  its  work  on  endorsing  an 
approved  test  procedura 

The  next  step  in  the  committee's  chai^ge  is 
to  develop  a  voluntary  performance  testing 
standard  that  would  apply  for  leg  protection, 
safety  boots  and  other  apparel.  That's  going 
to  be  «  little  way  down  the  road.  It's  own 
opinion  that  the  work  of  this  committee  is 
not  yet  mature  and  that  OSHA  should 
probably  not  attempt  to  incluJ.:  any  specific 
performance  testing  standard  for  leg 
protection  or  other  safety  items  at  this  finw. 
They're  recommending  that  you  defer  the 
inclusion  of  a  specific  leg  protection 
performance  testing  standard  until  the  next 
revision  of  the  OSHA  logging  regulations, 
whenever  that  might  be.  It  may  be  ten  years 
from  now  or  fifteen  years  from  now.  At  this 
point  in  time,  we  feel  it's  much  more 
important  to  get  any  safety  equipment  worn, 
rather  than  to  worry  about  whether  or  not  it 
meets  specific  performance  standard  (Tr.  OR 
472-75). 

APA  also  testified  that  regional 
differences  in  chain-saw  operations  also 
precludes  a  specification  standard  for 
leg  protection: 

I  would  also  say  in  general  our  feeling  is 
that  logging  is  so  different  obviously  in  every 
part  of  the  country  that  often  we've  got  to 
have  lead-way  for  the  types  of  leg  protection 
that  might  be  appropriate  for  a  person 
working  in  the  swamps  of  Louisiana  as 
opposed  to  the  mountains  of  Montana.  Not 
that  we  know  what  those  differences  might 
be,  but  that  in  general  we  feel  like  the  loggers 
in  those  areas  should  be  able  to  hax-e  the 
opportunity  to  design  or  approve  a  leg 
protection  that  would  be  appropriate  for  their 
situation  (Tr.  OR  207-08). 

The  record  shows  that  leg  protection 
for  chain-saw  operators  is  essential  to 
prevent  in|uries.  According  to  the  WIR 
survey.  64  percent  of  injuries  to  chain- 
saw  operators  were  due  to  kickback,  an 
accident  that  usually  results  in  injury  to 
the  leg  (Ex.  2-1).  TTie  WIR  survey  also 
indicates  that  22  percent  of  all  injuries 
reported  were  to  the  leg. 

OSHA  believes  that  leg  protection 
made  of  ballistic  nylon  or  equivalent 
material  is  effective  in  preventing 
injuries  to  the  leg.  A  study  by  the 
French  Farmers'  Mutuality  indicates 
that  ballistic  leg  protection  was  effective 
in  preventing  12  (eg  injuries  in  91 
loggers  studies  over  an  eight-month 


period  (Ex.  37).  Testimony  and 
comments  show,  however,  that  there  is 
no  accepted  testing  measurements 
standard  in  this  country  on  leg 
protection  performance.  In  addition,  the 
foreign  standards  that  do  exist  have  not 
been  generally  accepted  or  used  in  this 
country.  Nonetheless.  OSHA  bfelieves 
that  a  pwrformance-lwsed  requirement 
for  leg  protection  to  provide  protection 
against  contact  with  a  moving  saw  chain 
will  provide  flexibility  for  employers 
while  encouraging  technological 
innovation,  such  as  the  work  by  APA. 

For  these  reasons,  in  the  final  rule 
OSHA  has  adopted  the  proposed 
provision  requiring  that  leg  protection 
be  worn  on  each  leg  by  all  chain-saw 
operators.  However,  OSHA  has  revised 
the  final  rule  to  require  that  where  the 
employer  provides  leg  protection  made 
of  material  other  than  ballistic  nylon, 
the  employer  is  responsible  for 
demonstrating  that  it  provides 
protection  which  is  at  least  equivalent 
to  ballistic  nylon,  such  as  KEVLAR. 
This  requirement  ensures  that 
employees  are  protected  again.st  moving 
saw  chains,  while  at  the  same  time 
providing  flexibility  for  the  employer. 

b.  Area  to  be  protected  and 
disadvantages  of  leg  protection.  The 
other  issue.s  raised  regarding  leg 
protection  concerned  the  parts  of  the 
chain-saw  operator's  body  that  should 
be  covered  and  its  effect  on  mobility 
and  other  potential  safety  disadvantages 
of  wearing  leg  protection. 

The  proposed  rule  specified  that  leg 
protection  extend  from  the  upper  thigh 
to  the  boot  or  shoe  top.  Many 
commenters  supported  the  proposed 
rule  (Ex.  9-2,  9-3.  9^.  9-5.  9-11. 9-13, 
9-15.  9-lG,  9-20).  One  commenter  said 
that  the  proposed  rule  followed  the 
requirements  of  the  European  draft 
standard  (Ex.  9-llB).  Some  commenters 
said  the  proposed  rule  was  not 
protective  enough  and  said  the 
equipment  for  protecting  chain-saw 
operators  should  be  expanded  (Ex.  5-14, 
5-68).  One  of  these  commenters  said: 

(W)e  would  recommend  that  a  standard  be 
developed  defining  the  minimum  coverage 
these  garments  should  have,  for  example 
from  crotch  to  ankle  bone  with  a  minimum 
width  messunjd  at  the  knee  of  9.5  (Ex.  5-68). 

The  other  commenter  recommended 
leg  protection  be  extended  to  also 
provide  foot  protection  that  is  cut 
resistance  to  a  chain  saw  (Ex.  5-14). 
This  commenter  said  that  the  additional 
foot  covering  protection  would  also 
assure  that  ihe  entire  leg  and  ankle  were 
covered  if  the  chaps  were  not  long 
enough  to  cover  the  boot  top. 

Several  commenters,  however,  said 
leg  protection  should  be  limited  in  the 


final  rule  (Ex.  5-17.  5-45,  5-56.  5-65, 
9-1;  Tr.  OR  227. 633-34).  Most  of  these 
commenters  said  that  OSHA  should  not 
require  leg  protection  to  extend  from  the 
upper  thigh  to  the  boot  or  shoe  top. 
First,  these  commenters  said  that 
extending  leg  protection  from  the  thigh 
to  the  boot  or  shoe  top  was  not 
necessary  because  most  of  the  injuries 
occur  to  the  area  around  the  knee.  For 
example,  one  commenter  stated: 

A  person  using  a  chain  saw  would  have  to 
do  some  pretty  spectacular  gymnastics  to 
receive  a  chain  saw  cut  more  than  4"  below 
the  knee.  Once  again,  we  have  no  recordable 
injuries  for  the  last  7  years  involving  chain 
saw  cuts  more  than  4"  below  the  knee  (Ex. 
5-45). 

Another  commenter  stated  that  leg 
protection  was  not  necessary  for 
climbers  and  bucket  truck  operators: 

The  major  hazards  for  these  individuals  are 
cuts  to  the  upper  body  firora  saw  kick-backs 
and  falling  material.  Leg  protection  should 
not  be  required,  however  the  use  of  some  of 
the  new  lighter  and  more  pliable  pads  sewn 
into  pants  should  be  encouraged  whenever 
feasible  (Ex.  5-19). 

Second,  commenters  stated  that  the 
small  risk  of  injury  to  the  lower  leg  was 
outweighed  by  the  risks  due  to  lack  of 
mobility  caused  by  full-length  leg 
protection.  For  example,  one  said: 

We  have  received  numerous  comments 
from  our  membership  throughout  the  country 
who  use  leg  protection  (or  chaps)  suggesting 
that  chaps  only  extend  to  just  below  the 
knee.  Chaps  that  extend  to  the  boot  top,  or 
shoe  top,  as  required  in  prop)osed  Section 
(e)(l)(ii),  impede  mobility  and  cause  a  greater 
safety  hazard  than  the  standard  works  to 
protect  against.  Our  members  believe  that  the 
highest  risk  for  chain  saw  cuts  occurs  from 
the  knee  to  the  thigh.  Thus,  chaps  that  cover 
the  leg  from  the  upper  thigh  to  just  below  the 
knee  are  sufficient  (Ex.  5-56). 

Third,  one  commenter  testified  that 
leg  protection  to  the  boot  or  shoe  top 
would  pose  an  unreasonable  financial 
burden  on  employers  (Tr.  OR  633-34). 
According  to  the  participant,  different 
loggers  use  the  employer-provided  leg 
protection  each  day.  Because  all  loggers 
are  not  the  same  height,  the  leg 
protection  provided  may  not  reach  to 
the  boot  or  shoe  top  or  may  be  too  long 
for  other  loggers  to  wear  safely.  This 
participant  suggested  that  the  only  way 
an  employer  could  guarantee 
compliance  with  the  required  fit  of  the 
leg  protection  would  be  to  provide  fitted 
leg  protection  to  each  individual  logger. 
The  participant  recommended  the 
following: 

We  suggest  {leg  protection  extend]  to  below 
the  knee  because  these  come  in  various 
lengths.  And  certainly  in  those  times  you 
can't  always  stretch  a  pair  of  chaps  that 
somebody  maybe  having  to  put  on  to  operate 
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a  (hain  saw  all  of  a  sudden  to  get  it  down 
to  the  boot  top  (Tr.  OR  633-34). 

Fourth,  some  commenters  stated  that 
le ;  protection  that  extends  to  the  boot 
01  shoe  top  might  Cause  mobility 
pi  obtems,  and  would  therefore  be 
hi  zardous  for  chain-saw  operators  (Ex. 
5- 19.  5-20.  5-55).  For  example,  one 
cc  mmenter  stated: 

tigging  crews  will  occasionally  use  a 
pc  wer  saw.  If  they  are  required  to  wear 
lej  gings,  it  could  be  more  dangerous  than  not 
ing  anything.  This  is  one  of  the  reasons 
;ing  crews  prefer  suspenders  rether  than  a 
t  because  you  don't  get  "hung  up"  so 
ofl  en.  Anything  that  is  going  to  hinder 
m(  bility  is  a  problem  (Ex.  5-20). 

\nother  commenter  recommended 
th  it  OSHA  limit  leg  protection  to  just 
or  e  leg  for  cutters  (i.e.,  the  leg  in  front 
th  It  is  used  to  maintain  balance  during 
cu  tting)  (Ex.  5-65).  However,  this 
CO  mmenter  also  admitted  that  any 
ch  ain-saw  operator  who  is  clearing 
br  ish  needs  to  wear  protection  on  both 
le]  s  because  the  saw  is  continuously 
an  i  perilously  close  to  either  leg  at  all 
tir  les. 

Dther  commenters  said  leg  protection 
sh  3uld  be  limited  because  heat  and 
ht  midity  could  increase  worker  fatigue 
or  cause  problems  that  might  exceed  the 
be  lefits  of  leg  protection  (Ex.  5-25,  5- 
"     5-59,  Tr.  W2  206-07).  For  example. 


26 


on  i  commenter  stated: 

( )SHA  proposes  that  employees  are 
as<  Lgned  duties  that  require  an  operator  of  a 
chain  saw  to  wear  ballistic  nylon  or     ~ 
eqi  livalent  protection  that  must  cover  each 
leg  from  the  upper  thigh  to  the  boot  top.  This 
da  ss  not  take  into  consideration  the  various 
ter  iperature  factors  which  could  increase 
fat  gue.  Fatigue  is  a  major  cause  of  injuries. 
As  stated,  on  Page  11802  [of  the  preamble  to 
th(  proposed  standard],  Alabama  and  Georgia 
art  states  that  are  among  the  leaders  in 
lo(  >ing  activities.  Due  to  the  high  heat  and 
hu  nidity  of  these  states,  the  requirement  to 
we  u-  ballistic  nylon  chaps  could  possibly 
inc  rease  injuries  as  a  result  of  the  fatigue 
cai  sed  by  hot,  humid  summer  weather  (Tr. 
W;  206-07). 

i  Another  comment  added: 

(  iause  (e)(l)(ii)  should  allow  exceptions  to 
the  wearing  of  leg  protectors  toi  au 
cir  :umstances  (not  just  climbers)  in  which 
the  -e  is  a  greater  hazard  than  working 
wil  hout  them  (for  instance,  fatigue  from  heat 
an(  humidity  or  loss  of  mobility  in  heavy 
uni  ergrowth  etc.).  It  would  be  even  more 
api  ropriate  if  the  wearing  of  "leg  protectors" 
we  e  made  optional,  depending  on  the 
inc  ividual  work  circumstances.  One  study, 
(Tl  e  Role  of  Personal  Protection  in  the 
Pre  kfention  of  Accidental  Injuries  in  Logging 
Wc  rk,  T.  Klen  and  S.  Vayrynen,  Journal  of 
Oci  upational  Accidents,  1984)  concluded 
tha  personal  protectors  have  not  been  very 
eff«  ctive  and  that  this  was  a  result  of  a 
ph(  nomena  known  as  "risk  compensation", 
the  tendency  of  workers  to  be  more  careless 


when  they  believe  that  personal  protectors 
will  prevent  injury  (Ex.  5-59). 

OSHA  has  carefully  reviewed  the 
record  on  this  issue  and,  for  several 
reasons,  has  decided  in  the  final  rule  to 
retain  the  requirement  that  leg 
protection  cover  the  upper  thigh  to  the 
boot  top.  The  record  clearly  shows  that 
chain-saw  operators  face  a  significant 
risk  of  injury  due  to  kickback.  The  WIR 
survey  indicates  that  64  percent  of  all 
chain-saw  injuries  reported  were  the 
result  of  kickback  (Ex.  2-1).  Further,  the 
WIR  survey  shows  that  almost  30 
percent  of  all  injured  employees  were 
not  wearing  leg  protection  at  the  time. 
Also,  almost  one-fourth  of  all  injuries 
reported  were  to  the  leg. 

According  to  the  "Maine  BLS  survey, 
chain-saw  accidents  accounted  for  26 
percent  of  all  reported  injuries  and  more 
than  half  of  those  accidents  involved 
chain-saw  kickback. 

OSHA  does  not  believe  the  record 
supports  the  commenters'  claims  that 
chain-saw  injuries  only  occur  to  the  area 
around  the  knee.  Injuries  to  the  lower 
leg  as  well  as  the  knee  are  significant. " 
The  WIR  survey  indicated  that  nine 
percent  of  all  employees  reporting 
injuries  were  hurt  in  the  lower  leg  or 
ankle,  while  11  percent  were  injured  in 
the  knee. 

The  available  accident  and  injury  data 
also  do  not  support  the  commenters' 
argument  that  lack  of  mobility  is  a 
greater  hazard  to  chain-saw  operators 
than  lack  of  leg  protection.  To  the 
contrary,  the  data  clearly  show  that  the 
risk  of  chain-saw  kickback  is  far  more 
serious  than  any  of  the  potential  dangers 
that  have  been  suggested  with  regard  to 
leg  protection  (Ex.  2-1).  For  example, 
according  to  the  WIR  survey,  none  of 
the  chain-saw  operators  said  they  had 
been  injured  because  they  did  not  have 
enough  time  to  retreat  from  the  falling 
tree.  On  the  other  hand,  almost  two- 
thirds  of  the  chain-saw  operators  were 
injured  because  the  chain  saw  kicked 
back.  In  any  event,  OSHA  believes  that 
other  provisions  in  the  proposed  and 
final  rule  will  adequately  address 
concerns  about  mobility.  For  example, 
the  requirement  to  plan  and  clear  retreat 
paths  before  commencing  cutting  will 
protect  employees  who  would  be  at  risk 
from  decreased  mobility. 

Finally,  OSHA  believes  the  new 
innovations  in  leg  protection  technology 
address  the  commenters'  concerns  about 
costs,  mobility,  fatigue  and  heat  stress. 
First,  the  record  shows  that  full-leg 
protection  now  being  manufactured  is 
light-weight  and  relatively  cool  (Ex.  5- 
68,  9-4).  The  record  also  shows  that 
light-weight  leg  protection  that  is 
inserted  or  sewn  into  logging  pants  is 
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now  available.  According  to  one 
commenter,  these  new  innovations 
make  leg  protection  tolerable  even  in 
the  hot  and  humid  southern  logging 
regions.  OSHA  believes  these 
innovations  will  reduce  fatigue  and  heat 
stress  and  will  prevent  mobility  from 
being  impeded.  Second,  the  record 
shows  that  foot  coverings  are  available 
that  can  supplement  protection  in  those 
instances  where  leg  protection  may  not 
fully  cover  the  logger's  lower  leg.  These 
devices  will  provide  adequate 
protection  in  those  iscjiated  instances 
where  leg  protection  may  not  be  long 
enough  without  requiring  the  employer 
to  purchase  leg  protection  in  many 
different  sizes. 

4.  First  aid.  The  hearing  notice  raised 
two  issues  about  first  aid:  the  number  of 
employees  who  must  have  first-aid 
training,  and  the  elements  required  as 
part  of  that  training,  such  as 
cardiopulmonary  resuscitation  (CPR). 

a.  Number  of  employees  trained.  The 
proposed  standard  specified  that  all 
supervisors  and  all  fellers  be  adequately 
trained  in  first  aid  methods  as 
prescribed  by  the  American  Red  Cross, 
the  Mine  Safety  and  Health 
Administration  or  an  equivalent  training 
program,  hi  addition,  the  proposed  rule 
included  a  provision  that  at  least  one 
person  in  the  "operating  area"  have 
first-aid  training. 

OSHA  received  many  comments 
regarding  the  number  of  employees  who 
should  be  trained  in  first  aid  in  order  to 
provide  adequate  protection.  There  was 
no  consensus  among  those  commenters 
on  the  appropriate  number  of  employees 
who  must  be  trained.  Their 
recommendations  about  the  number  of 
employees  who  should  be  required  to 
receive  first-aid  training  covered  a  wide 
range  of  options,  including  the 
following: 

1.  All  employees  (Ex.  5-7,  5-17,  9-15, 
9-20;  Tr.  Wl  175,  W2  209.  OR  100,  375, 
393,681); 

2.  All  supervisors  and  fellers  (Ex.  9- 
3.9-13); 

3.  All  supervisors  and  enough 
additional  personnel  so  each  work  site 
would  have  a  trained  employee  (Tr.  OR 
21); 

4.  All  supervisors  and  fellers,  plus 
two  additional  employees  on  a  logging 
job  (Ex.  5-54;  Tr.  OR  647); 

5.  All  supervisors,  fellers,  and  one- 
fifth  of  remaining  crew  members  (Ex.  9- 
19.  Tr.  OR  282); 

6.  All  supervisors,  fellers  and  one- 
fourth  of  remaining  crew  members  (Tr. 
OR  206);  and 

7.  All  supervisors  and  some  fellers 
(Ex.  5-36,  5-53.  5-55.  5-63). 

I     Conwnenters  who  recommended  first 
aid  training  for  a  limited  number  of 


employees,  said  that  training  all  fellers 
or  all  other  employees  was  excessive 
since  the  proposed  rule  would  also 
require  employees  to  work  within  visual 
or  audible  contact  of  another  employee 
(Ex.  5-36,  5-55).  Another  commenter 
said  that  requiring  all  fellers  to  be 
trained  would  be  duplicative  since  more 
than  one  feller  may  work  at  a  work  site 
(Ex.  5-63). 

Other  commenters  said  they  already 
provide  first-aid  training  for  each 
employee: 

Everyone — all  the  people  on  our  crew  are 
trained  [in  first  aid]  on  a  rotating  basis.  Now, 
the  fellow  that's  been  with  us  six  months,  he 
has  not  been  to  the  first-aid  class  yet.  Also, 
one  of  the— I  believe  it's  in  with  the  Nortim 
Corporation,  the  Nortim  self  insured,  it  is  one 
of  the  regulations  that  we  do  have  people  on 
the  job  that  are  versed  in  first  aid  (Tr.  OR 
174). 
Another  hearing  participant  stated: 
Along  with  overall  safety  training,  1  feel 
that  required  first  aid  training  for  all 
employees  is  simply  common  sense  (Tr.  OR 
393). 

Other  commenters  indicated  that  they 
are  providing  first  aid  training  to  a 
substantial  portion  of  employees,  in  part 
because  the  company's  logging 
operations  are  in  isolated  locations  in 
Alaska: 

Mr.  Lesser:  Does  your  training  program 
include  first  aid  training? 

Mr.  Bell:  We  provide  first  aid  training  to 
just  about  whoever  wants  it. 

Mr.  Lesser:  Who  do  you  require  to  have 
first  aid  training? 

Mr.  Bell;  We  require  all  supervisors, 
leadmen,  hook  tenders,  leaders  of  crews. 

Mr.  Lesser:  Using  the  voluntary  nature 
offering  the  fu-st  aid,  do  you  get  a  lot  of 
volunteers?  What  percentage  of  the  work 
force  is  trained  in  first  aid? 

Mr.  Bell:  I'd  say  35  percent  (Tr.  OR  375). 

As  discussed  above,  there  is  no 
dispute  that  logging  is  a  hazardous 
industry.  All  data  sources  in  the  record 
show  that  a  significant  nxmiber  of 
accidents  occur  in  the  logging  industry 
and  that  the  severity  of  injuries 
sustained  by  loggers  is  greater  than  that 
suffered  by  employees  in  other 
industries.  Loggers  often  work  in 
isolated  locations  that  are  far  from 
hospitals  or  health  care  providers  that 
sometimes  are  accessible  only  by 
helicopters  or  vehicles  designed  to 
operate  on  the  most  rugged  terrain  (Ex. 
9-20;  Tr.  OR  21).  Accordingly,  loggers 
need  to  be  trained  and  equipped  to 
handle  the  significant  number  of  severe 
injuries  that  might  arise.  In  many 
instances  these  trained  employees  will 
be  the  only  persons  available  to  render 
assistance  at  a  critical  time. 

OSHA  believes  that  first  aid  training 
for  only  a  select  few  individuals,  such 
as  supervisors  and  fellers,  is  not 


adequate  to  ensiu«  that  injured  logger*; 
receive  first  aid  that  is  timely  and 
appropriate.  First,  when  only  a  few 
selected  employees  are  trained,  they 
may  not  be  close  enough  to  the  site  of 
the  accident  to  render  assistance  in 
time.  The  WIR  survey  indicates  that 
more  than  one-half  of  all  injuries 
reported  occurred  at  cutting  sites,  that 
in  most  cases  are  remote  from  landings 
and  from  medical  facilities  (Ex.  2-1). 
The  WIR  survey  4s  consistent  with  the 
OSHA  FCl  study,  that  indicated  that 
more  than  70  percent  of  logging 
em  p  1  oyees  ki  1  led  were  working  at 
cutting  sites  (Ex.  4-61).  One  hearing 
participant  reinforced  this  problem: 

The  rigging  crew  is  often  1,000  feet  and 
sometimes  5,000  feet  from  the  landing.  The 
work  site  is  usually  on  rough,  steep  ground, 
and  these  workers  often  use  hazardous 
cutting  implements  such  as  axes  and  chain 
saws.  If  the  first  aid  trained  person  and  the 
first  aid  kit  are  in  the  yarder,  that  can  be  1 5 
minutes  or  more  from  where  the  worst 
exposure  is  (Tr.  OR  21). 

In  addition,  since  the  final  rule  allows 
employees  to  maintain  contact  with 
another  employee  by  visual  or  audible 
contact,  an  employee  may  be  miles  from 
the  contact  person  when  radio 
communication  is  used.  In  such  cases, 
the  contact  person  may  not  be  able  to 
provide  immediate  first  aid  assistance. 

Second,  limiting  first  aid  training  to 
all  supervisors  and  some  additional 
personnel  may  not  be  adequate  when 
supervisors  are  not  at  the  work  site 
when  an  accident  occurs.  According  to 
the  State  of  Washington,  logging 
supervisors  usually  have  two  or  more 
logging  crews  working  directly  for  them 
(Ex.  5-34).  These  logging  crews  are 
often  dispersed  over  five  square  miles  or 
more.  In  addition,  in  larger  operations, 
foremen  usually  see  each  crew  only 
once  a  day  and  rarely  for  more  than  one 
hour  of  the  workshift.  Another 
commenters  said  in  his  experience  it 
was  not  unconmion  to  find  a  group  of 
employees  working  in  a  location 
without  a  supervisor  and  no  other 
employee  in  the  group  has  a  current  first 
aid  certificate  (Ex  91-5). 

Third,  a  logger's  injuries  may  be  of 
such  severity  that  several  persons 
trained  in  first  aid  may  be  needed  to 
stabilize  the  injured  employee  and  treat 
the  injury.  If  only  one  employee  is 
trained,  (he  first  aid  assistance  may  not 
be  sufficient. 

Fourth,  when  only  one  employee  in  a 
work  site  is  trained,  as  the  proposed 
rule  contemplates,  first  aid  will 
obviously  be  inadequate  if  the  trained 
person  is  the  one  who  is  injured. 
(Although  first-aid  training  does  include 
instruction  in  self-aid,  the  injuries  may 
be  severe  enough  to  incapacitate  the 
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trained  employee.)  For  example,  in  a 
small  wroildng  crew  that  has  no 
supervisor,  ti»  feller  may  be  the  only 
employee  who  is  trained  in  flrst-aid.  If 
the  feller  is  injitred,  there  may  be  no 
other  logger  in  diat  work  crew  who  is 
trained  to  providtf  first  aid.  The  \VIR 
survey  incficates  that  one-half  of  all 
loggers  who  were  injured  were 
performing  filling  tasks  (i.e.,  felling, 
limbing,  budung)  at  the  time. 

Fifth,  when  only  a  few  employees 
receive  first-aid  training,  there  is  a 
greater  Kketihood  ^at  there  could  be 
crucial  gaps  in  coverage  due  to  sickness, 
vacations,  other  leave,  or  employee 
turnover  of  diose  few  who  have  received 
training,  bi  addition,  an  employer  may 
not  know  frora  day  to  day  if  an 
employee  will  b©  present  that  is  holding 
a  ctirrent  first  aid  certificate  (Ex.  5-7). 

OSHA  notes  that  some  commenters 
opposed  requiring  every  employee  to 
have  first-aid  training  because  of  the 
transient  nature  of  the  logging  industry. 
OSHA  finds  that  the  commenters' 
argument  does  not  support  the  position 
that  fewer  employees  should  be  trained. 
If  there  is  high  employee  turnover,  it 
may  be  the  trained  employee  who  is  not 
employed  any  longer.  If  work  continues 
without  a  fully-trained  person  while  a 
first-aid  replacement  is  being  trained, 
employees  may  be  at  great  risk.  By 
contrast,  if  work  has  to  be  stopped  until 
a  replacement  can  be  trained,  the 
employer  could  incur  costs  which  could 
be  prevented  by  having  adequate  first 
aid  coverage  in  advance.  If  all 
employees  working  in  the  logging 
industry  are  required  to  have  first-aid 
training,  a  pool  of  trained  employees 
will  always  be  available  to  employers 
for  hiring. 

Fifth,  requiring  that  each  employee  be 
trained  eliminates  confusion  and  may 
be  less  administratively  burdensome 
than  making  a  daily  check  and 
rescheduling  of  work  assignments  to 
assure  that  supervisors,  fellers  and  some 
additional  number  of  employees  in  each 
operating  area  hold  current  first  aid 
training  certificates. 

To  ease  the  training  burden  for 
employers,  the  final  rule  does  not 
require  that  the  first-aid  training  be' 
provided  by  the  employer.  Rather,  the 
final  rule  requires  that  the  employer 
assure  that  each  employee  performing 
logging  operaticxis  receives  or  has 
received  first-aid  training  and  that  the 
first-aid  training/certificate  is  current. 
For  example,  as  one  means  of 
complying  with  the  final  rule,  the 
employer  could  make  first-aid  training  a 
condition  of  hiring  or  continued 
employment.  The  employer  would  be 
free  to  hire  only  those  persons  who  had 
pre\'iousIy  obtained  first-aid  training 


and  kept  their  certificate  current.  In 
adi  ition,  when  there  is  employee 
tui  lover.  trained  emplojrees  will  be  able 
to  iring  their  first-aid  skills  from  one 
wo  rkplace  to  another  and  thus  relieve 
the  training  burden  for  the  new 
em  jloyer. 

( )SHA  IS  aware  that  some  employers 
cui  rently  provide  first-aid  training  and 
mcfst  likely  will  continue  to  provide 
sudh  training.  OSHA  is  also  aware  that 
a  number  of  organizations  and  schools 
provide  first-aid  training  that  would 
mept  the  requirements  of  Appendix  B. 
Fof  example,  the  American  Red  Cross, 
thet  Mine  Safety  and  Health 
Adkninistration,  State  extension 
sei  /ices,  community  colleges,  and  adult 
education  programs  all  provide  first-aid 
trainiag  that  includes  CPR.  As  such, 
OS  riA  does  not  believe  that  the 
rec  uirement  of  assuring  that  all 
err  Dloyees  have  received  first-aid 
tra  ning  that  remains  current  will  pose 
an  unreasonable  burden  on  any 
em  Dloyer  or  employee. 

I .  Elements  of  first-aid  training.  In  the 
hei  ring  notice,  OSHA  requested 
coi  imeni  on  the  specific  elements,  such 
as  7R,  that  shoukd  be  included  in  first- 
aic  training.  In  the  proposed  rule  OSHA 
die  not  specify  the  basic  elements  in 
wl  ich  supervisors  and  fellers  must  be 
tra  ned.  Rather,  OSHA  proposed  that 
fin  t-aid  training  meet  the  requirements 
of  I  :ottrses  provided  by  the  American 
Re  1  Cross,  MSHA  or  an  equivalent 
tra  ning  program. 

i  everal  commenters  recommended 
tha  t  OSHA  require  CPR  training  as  part 
of  lequired  first-aid  training  (Ex.  5-42, 
5-49.  5-50,  9-2.  9-19).  Both  NIOSH  and 
the  U.S.  Dept.  of  Interior  supported  the 
CPR  training  requirement.  Because 
lowers,  especially  those  deep  in  the 
wc  ods  are  not  close  to  medical  facilities 
du  ing  the  "golden  hour"  where 
re!  ascitatioo  may  save  a  person's  life. 
OS  HA  agrees  with  the  commenters  that 
it  i  >  essential  that  aU  loggers  be  able  to 
pe  form  CPR.  Tho^fore.  in  the  final  rule 
OS  HA  has  included  a  requirem«it  for 
an  lual  CPR  training. 

n  addition.  OSHA  has  specified  other 
bai  ic  skills  and  knowledge  in  Appendix 
B  I  naandatcuy)  that  are  important  for 
pri  ividing  aid  to  injured  loggers  iit 
isc  lated  settings.  OSHA  is  aware  that 
th«  re  are  many  well-recognized  first-aid 
pn  igrams  that  have  broad-based 
cu  ricula  which  already  satisfy  OSHA 
re(  uirements. 

J ;.  Visual  and  audible  contact.  In  the 
he  iring  notice  OSHA  requested 
CO  nraent  on  the  maximum  time  and/or 
dii  tance  separation  between  employees. 
In  lie  proposed  rule.  OSHA  included  a 
re(  uirement  that  employees  work 
wi  bin  visual  or  audible  contact  of 


another  employee,  so  that  someone 
would  be  able  to  respond  quickly  in 
case  of  an  accident  or  other  emergency. 
The  proposed  rule  prohibited  the  use  nf 
engine  noise,  such  as  from  chain  saws, 
as  a  means  of  contact.  Various  State 
logging  standards  also  prohibit  the  use 
of  chain-saw  noise  as  a  means  of 
signaling  (Ex.  2-17, 2-18,  2-19. 2-21. 
2-22.  381,  38K). 

OSHA  received  many  comments  on 
the  contact  and  signaling  provisions. 
Many  commenters  testified  that  the 
proposed  contact  requirement  is 
necessary  (Ex.  5-14,  5-17.  5-27.  5-74 
through  5-92.  »-2. 9-3. 9-5. 9-13;  Tr. 
W2  197-98).  One  commenter  said: 

We  think  that  visual  or  audible  contact  is 
important  and  will  save  lives.  There  arc  also 
electroaic  devices,  some  sophisticated  and 
some  like  citizen  band  radios,  that  can  be 
used  by  forest  workers  to  maintain  audible 
contact  by  electronic  means.  We  recommend 
that  the  existing  proposed  language  be 
retained  but  modified  perhaps  to  allow   . 
audible  contact  by  electronic  means  (Tr.  W2 
197-98). 

Certain  commentefs  urged  OSHA  to 
make  the  contact  requirement  stricter 
than  that  proposed.  Ooe  commenter 
said  employees  in  solitetry  jobs  also 
need  to  remain  in  contact  and,  therefore, 
should  be  provided  with  two-way  radios 
(Ex.  9-15).  Anolher  commenter  said 
OSHA  should  require  employees  to 
remain  within  visual  contact  of  another 
crew  members  (Ex.  9-20).  Finally,  two 
commenters  recomraended  that  OSHA 
require  employees  to  work  within 
normal  hearing  or  calling  distance  of 
another  employee  (Ex.  9-19;  Tr.  OR 
679-81). 

However,  several  commenters 
expressed  various  concerns  about  the 
contact  provision,  and  particularly  the 
prohibition  against  chain-saw  noise  as  a 
means  of  contact.  First,  some 
participants  said  the  requirements 
would  have  an  adverse  impact  on  small 
employers,  especially  employers  with 
work  crews  consisting  of  three  or  fewer 
loggers  (Ex.  5-21. 5-28,  5-35,  5-49.  5- 
53,  5-54,  5-70).  For  example,  one 
commenter  said: 

This  requirement  may  adversely  affect  the 
livelihood  of  many  small-scale  loggers  in  the 
South  who  may  work  alone  in  the  woods,  or 
operate  a  single  mobile  ground  skidder  or 
felling  machine  and  are  frequently  out  of 
contact  with  other  phases  of  the  logging 
operation  (Ex.  5-28). 

Another  commenter  stated: 

This  requirement  would  not  be  practical 
for  several  reasoos. 

(1)  there  are  a  number  of  logging 
contractors  that  work  ak>ne. 

(2)  log  crews  with  two  or  three  members 
are  often  out  of  contact  l)ecause  the  great 
distance  between  the  faller  and  k)g  header. 
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(3)  even  at  close  range,  visual  and  audible 
signals  are  attenuated  by  thick  brush  and 
loud  machinery. 

My  experience  has  been  loggers  will  keep 
track  of  their  fellow  workers  tne  best  they  can 
but,  due  to  the  nature  of  the  job,  individuals 
will  be  separated  for  certain  lengths  of  time. 
To  require  loggers  to  be  within  signaling 
distance  of  one  another  will  preclude  the 
existence  of  one  and  two  man  log  crews, 
working  in  thick  brush,  working  in  hilly 
topography,  skidding  long  distances,  t.he  use 
of  ear  plugs  or  working  with  loud  machines 
(Ex.  5-70). 

Second,  some  commenters  believed 
the  contact  requirement  confiicted  with 
the  proposed  requirement  to  maintain  a 
distance  of  two  tree  lengths  between 
work  areas  (Ex.  5-12,  5-29,  5-4,  5-67, 
5-70).  These  commenters  said  that  a 
separation  of  two  tree  lengths  between 
work  areas  might  make  it  impossible  to 
maintain  contact  due  to  saw  noise  and 
obstructions  such  as  hills  or  vegetation. 
One  commenter  explained: 

If  this  code  goes  through  and  is  enacted,  it 
would  change  the  timber  falling  industrj-  in 
Alaska.  Southeast  Alaska  is  a  relatively  new 
geological  area.  We  work  on  steep  ground 
that  is  broken  up  by  draws,  gullies,  cliffs.  We 
have  our  timber  fallers  work  together  as 
partners.  One  works  in  one  strip  or  one  area 
of  the  hillside  and  the  other  one  works  in 
another  area  of  the  hillside.  For  safety 
reasons,  our  company  requires  that  they  work 
at  least  three  tree  lengths  apart.  And  often 
with  the  broken  up  terrain,  that  precludes 
visual  contact  (Tr.  OR  353). 

Third,  comments  were  received  on 
the  prohibition  of  chain-saw  noise  as  a 
signaling  device.  Some  participants 
supported  the  prohibition  (Ex.  5-27,  5- 
34,  5—42).  Other  commenters  argued 
that  chain-saw  noise  is  currently  being 
used  as  a  means  of  contact  in  the 
logging  industry  and  should  be  allowed 
in  the  final  rule  (Tr.  VVl  65;  OR  86,  353- 
55,  356-58.  384-85,  694-96).  For 
example,  one  commenter  said  the  sound 
of  chain  saws  is  an  indicator  that 
someone  is  working  at  a  specific 
location  (Tr.  \Vl  65).  Another 
commenter  stated: 

jWje  have  been  counting  on  chain  saw 
noise  for  years.  Chain  saw  noise  is  possible, 
and  by  the  way,  thafs  my  most  dangerous 
part  of  my  job  is  to  do  a  safety  inspection  or 
to  go  up  and  check  on  cutters  in  a  strip,  to 
approach  cutters.  And  I  listen  to  the  saw. 
And  I  can  tell  when  they  are  putting  a  cut 
into  a  standing  tree  or  bucking  a  log  with  the 
chain  saw  noise.  If  we  are  not  allowed  to  use 
chain  saw  noise  as  audible  contact,  that 
means  we  may  have  to  go  back  to  double 
jacking  which  is  a  faller  and  a  bucker 
working  in  tandem  (Tr.  OR  353-55). 

This  participant  also  said  that  chain- 
saw  noise  should  also  be  permitted 
because  103-decibel  chain-saw  engines 
render  92-decibel  personal  alarm 


systems  inadequate  as  means  of  audible 
contact  (Tr.  OR  355). 

Fourth,  several  commenters  urged 
OSHA  to  adopt  various  alternatives  and 
modifications  to  the  proposed  contact 
requirement  (Ex.  5-54.  5-55;  Tr.  OR 
670-81).  For  example,  commenters 
suggested  that  OSHA  replace  the  contact 
provision  with  a  "check-in" 
requirement: 

In  West  Virginia,  a  cutting  crew  often 
consists  of  a  worker  who  fells  and  limbs  the 
trees  and  a  worker  who  operates  a  skidder. 
Consequently,  it  is  often  necessary  that  the 
feller  he  left  alone  in  the  woods,  without 
audible  or  visual  contact  with  another 
worker,  for  short  periods  of  time  while  the 
skidder  operator  is  making  the  u-ip  to  the  log 
landing.  Also,  it  is  common  practice  for 
workers  to  be  constantly  checking  on  one 
another.  Upon  his  return  frora  the  landing, 
the  skidder  operator  immediately  checks  on 
the  feller;  arid,  the  feller,  if  the  skidder 
operator  does  not  return  in  the  normal  lime 
span,  will  check  on  the  skidder  operator. 

Considering  the  common  small  cutting 
crew  size,  the  practice  of  constantly  checking 
on  one  another,  and  the  difficulties  involved 
in  using  an  audible  signal  capable  of  being 
heard  over  distances,  over  machine  noise, 
and  through  hearing  protectioa devices,  it  is 
our  recommendation  that  this  aspect  of  the 
Standard  be  changed  to  allow  a  worker  to  be 
out  of  "visual  or  audible  signal  contact  with 
another  person"  for  short  periods  of  time. 
Due  to  the  normal  time  involved  for 
transporting  a  skidder  load  fb  the  landing, 
unhooking,  and  returning,  we  recommend 
that  this  short  time  period  be  established  at 
20  minutes  (Ex.  5-54). 

Other  commenters  also  suggested  that 
OSHA  allow  employees  to  be  out  of 
contact  from  other  employees  for  short 
periods  of  time  (e.g.,  15  to  20  minutes, 
the  time  to  take  a  load  to  the  landing 
and  return)  (Ex.  5-54;  Tr.  OR  670-81). 

OSHA  has  decided  in  the  final  rule  to 
retain  the  requirement  that  employees   - 
work  within  visual  or  audible  contact  of 
another  employee.  As  discussed  above, 
most  commenters  indicated  that 
remaining  in  contact  is  important  to  the 
.safety  of  loggers.  Several  commenters 
said  that  supervisors  use  chain-saw 
noise  to  identify  where  and  whether  an 
employee  is  working.  However,  they  did 
not  provide  evidence  that  chain-saw 
noise  provides  an  effective  means  of 
communicating  information  from  the 
employee  or  from  the  supervisor.  For 
example,  data  and  information  available 
to  OSHA  indicates  that  even  though 
chain-saw  noise  is  currently  used  as  a 
means  of  maintaining  contact,  there  are 
still  reports  fi-em  OSHA  case  file 
investigations  of  loggers  being  injured 
and  not  being  discovered  until  after  the 
shift  has  ended  (Ex.  1).  In  addition, 
chain-saw  noise  does  not  provide  the 
cutter  with  an  adequate  means  of 
communicating  with  others  in  the  event 


they  have  become  injured  or  ^  in  other 
trouble.  Since  all  chain-saw  noise 
indicates  is  whether  an  employee  is 
working,  the  cutter  must  wait  until 
another  employee  recognizes  that  the 
lack  of  noise  means  the  cutter  needs 
assistance.  This  may  delay  rendering 
that  assistance.  OSHA  believes  the 
cutter,  not  just  the  supervisor,  needs  to 
have  a  method  for  communicating  wh^n 
necessary.  Radios  and  telephones  are 
modern  communication  methods  that 
are  increasingly  used  in  this  logging 
industry.  These  methods,  unlike  chain 
saw  noise,  provide  immediate  two-wav 
communication. 

Although  OSHA  has  decided  to  retain 
in  the  final  rule  the  prohibition  against 
use  of  chain-saw  noise  alone  as  a  means 
of  contact,  the  final  rule  does  provide 
employers  with  a  great  deal  of  fiexibility 
in  maintaining  contact  with  employees. 
First,  permitting  radio  communication 
to  be  used  as  a  means  of  contact  allows  - 
contact  to  be  maintained  while  at  the 
same  time  maintaininga  two  tree-length 
distance  between  adjacent  occupied 
work  areas.  Second,  permitting  contact 
to  be  maintained  by  radio  or  whistles 
allows  employees  to  work  alone  rather 
than  limiting  employees  to  working  in    " 
teams  that  are  wfthin  visual  distance  of 
each  other.  Allowing  radio  contact  will 
also  provide  flexibility  for  small  radio 
crew  operations  when  visual  or  voice 
contact  may  not  be  possible.  Third. 
OSHA  also  believes  that  permitting 
radio  contact  will  not  be  unduly 
burdensome  for  the  industry  since  nian\ 
companies  already  are  utilizing 
electronic  communications  (Ex.  ,5-27: 
Tr.  \V2  227). 

With  regard  to  the  issue  of  equipment 
noise  preventing  radio  communication, 
OSHA  notes  that  radios  are  available 
with  ear  phones  that  fit  inside  hearing 
protection  muffs.  Where  such  ear 
phones  and  hearing  protectors  are 
provided,  equipment  noise  will  neither 
interfere  with  communication  nor 
should  result  in  occupational  hearing 
loss. 

Because  contact  may  be  maintained 
by  radio,  OSHA  has  removed  the 
exception  to  the  contact  requirement  for 
"single  employee  assignments."  OSH.-\ 
believes  that  radio  communication 
already  is  necessary  in  order  for  manv 
of  those  single  employee  jobs  to  be 
performed  (e.g.,  watchman).  As  such. 
OSHA  does  not  believe  that  extending 
the  radio  contact  requirement  to  all 
logging  operations  will  unduly  burden 
employers,  while  at  the  same  time  it 
will  provide  important  protection  for  nil 
loggers. 

6.  Chain-saw  protective  devices.  In  tlif 
proposed  standard,  OSHA  did  not 
include  a  provision  requiring  chain 
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saws  to  be  equipped  with  chain  brakes 
or  other  devices  that  prevent  kickback. 
The  proposed  standard  also  did  not 
require  chain  saws  to  meet  any 
performance  criteria  of  any  standards- 
setting  organizations.  Rather,  OSHA 
propxwed  only  to  require  employers  to 
inspect  and  maintain  chair^saw  safety 
devices  when  chain  saws  were  so 
equipped.  The  hearing  notice  requested 
further  comment  on  the  adequacy  of 
various  chain-saw  safety  devices  and 
what  regulatory  action  OSHA  should 
take  in  the  final  standard  regarding 
chain  saivs. 

There  was  no  dispute  among 
commenters  that  chain-saw  protective 
devices  are  necessary  to  prevent 
operators  from  being  injured.  The  record 
shows  that  the  chain-saw  bar  can  kick 
back  in  less  than  0.3  seconds  (Ex.  4- 
172).  The  record  also  shows  that  average 
human  reaction  time,  however,  is  only 
0.75  seconds  (Ex.  4-172).  That  means  in 
many  cases  the  operator  cannot  take 
action  quickly  enough  to  avoid  being 
struck  by  the  chain  saw.  The  record  also 
shows  that  many  injuries  in  the  logging 
industry  are  the  result  of  chain-saw 
kickback.  According  to  the  WIR  survey, 
20  percent  of  all  logging  injuries 
rftported  involved  chain*aws  and 
almost  two-thirds  of  those  injuries  were 
the  resuh  (^chain-saw  kickback  (Ex.  2- 
1).  The  Maine  BLS  survey  also  shows 
that  chain-saw  injuries  account  for  a 
significant  number  of  logging  injuries 
(26%)  in  that  State  (Ex.  4-175).  Similar 
to  the  WW  survey,  the  Maine  BLS 
survey  indicated  that  over  half  of  all 
chain-saw  accidents  resulted  ftx)m 
kickback. 

a.  Devices  to  prevent  chain-saw 
kickback.  Information  submitted  to  the 
docket  indicates  that  there  are  four 
devices  that  exist  to  reduce  or  minimize 
the  risk  of  injury  due  to  chain-saw 
kickback.  These  devices  are  chain 
brakes,  bar  tip  guards,  reduced-kickback 
guide  bars,  and  low-  or  reduced- 
kickback  saw  chains,  fn  formation  about 
these  devices  was  taken  from  a  1983 
report  prepared  for  the  Consumer 
Product  Safety  Commission  (CPSC)  (Ex. 
5-13)  as  well  as  comments  to  the 
proposed  rule.  The  discussion  that 
follows  explains  the  different  devices 
and  their  advantages  and  disadvantages. 

The  chain  brake  is  a  device  for 
stopping  the  saw  chain  when  kickback 
occurs  before  the  chain  can  contact  the 
operator.  The  most  common  type  of 
chain  brake  is  actuated  when  the 
operator's  hand  or  arm  hits  the  brake 
leverlhal  is  located  immediately  ahead 
of  the  front  handle.  When  kickback 
occurs,  the  chain  brake  may  either  be 
actuated  by  the  operator's  band  pivoting 
forward  on  the  handle,  or  by  the  hand 


beii  g  dislodged  from  the  handle, 
stri  ing  the  brake  lever.  According  to 
the  [TSC  report,  chain  brakes,  unUke 
nev  technology  chains  and  safety  guide 
bars,  do  not  have  any  adverse  effect  on 
the  Cutting  effectiveness  of  chain  saws. 
The  record  also  indicates  that  one  of  the 
adv  mtages  of  chain  brakes  is  that, 
unl  ke  other  protective  devices  that  can 
be  removed,  the  chain  brake  is  an 
int«ral  part  of  the  saw  and  is  difficult 
to  n  move  (Ex.  4-174).  As  such,  chain 
bral  es  deter  the  disabling  of  the 
kid  back  prevention  system  by  the 
ope  ator  (Ex.  5-19). 

T  le  bar  tip  guard  (or  nose  tip  guard) 
is  a  device  that  is  bolted  or  screwed 
ont<  the  tip  of  the  bar.  Its  primary 
fun<  tion  is  to  prevent  contact  with  the 
tip  ( if  the  bar  from  which  kickback  is 
gem  rated.  Commenters  identified  three 
problems  with  bar  tip  guards.  First,  one 
conAnenter  said  bar  tip  guards  are  not 
usallle  in  Celling  and  bucking  of  some 
tree ;  (Ex.  9-16),  This  commenter  said 
forv  ard  leaning  trees  usually  require  the 
bar  ip  to  fell  the  tree  safely. 

Second,  two  commenters  said  the 
hazirds  associated  vnth  bar  tip  guards 
out^'eigh  their  protective  value  (Ex.  5- 
-20).  According  to  ^aOSH  bar  tip 

reduce  kickback  danger  only 

!r  certain  conditions,  that  is,  when 

|og  or  limb  is  elevated  and  does  not 

any  off-angle  to  cause  pinching  of 

(Ex.  5-42).  NIOSH  conchided 
the  bar  tip  guard  may  pose  greater 
than  saws  without  tips  because 
they  require  the  bucker  to  maintain 
woiting  stances  that  are  less  stable.  The 
othar  commenter  said  that  the  bar  tip 
can  get  caught  on  hmbs.  Third,  the 
majAr  problem  with  bar  tip  guards  is 
thatjthey  are  removable  (Ex.  5-13,  5- 
13M.  According  to  the  CPSC  repwt,  the 
bar  lip  guard  is  removed  by  operators 
becj  use  it  reduces  the  utility  of  the  saw 
by  p  -eventing  boring  and  the  cutting  of 
any  ogs  that  are  wider  than  the  guide 
bar.  evidence  in  the  record  indicates 
that  bar  tip  guards  are  being  removed  by 
a  significant  number  of  operators: 

Only  about  half  of  the  operators  of  saws  so 
equipped  always  use  such  guards.  About  36 
percent  never  use  them,  and  about  12  percent 
sometimes  take  them  off  the  guide  bar.  Thus, 
whil^  nose  tip  guards  are  effective  anti- 
kickiack  devices,  many  operators  remove 
thenj  from  their  saws  (Ex.  S-13). 

Tie  Portable  Power  Equipment 
Manufacturers  Association  (PPEMA) 
submitted  testimony  from  CPSCs  own 
proaeedings.  which  also  acknowledged 
the  ^xtent  to  which  bar  tip  guards  are 
remived  from  chain  saws: 

ITihe  Commission  received  the  benefit  of 
a  suf  /ey  that  was  done  on  the  part  of  the 
NESi  >A,  National  Equipment  Servicing 


Dealers  Association.  They  oq  their  own 
surveyed  hundreds  of  their  dealers.  •  *  * 
(Tjheir  survey  corroborated  my  own  personal 
observations,  namely,  that  in  real  life  practice 
users  of  chain  saws  in  the  droves  are  simply 
not  using  that  nose  tip.  and  while  if  it  were 
used  or  if  it  were  permanently  established  on 
the  saw,  it  would  be  a  complete  barrier  to 
kickback,  the  feet  of  the  matter  is  because  it's 
temporary  and  because  it  is  removed, 
because  in  my  view  it  affects  in  the  cas«  of 
the  dealers,  as  you'll  see  from  their 
comments,  it  affects  the  efficacy  of  the  saw, 
it  is  taken  off,  and  as  a  result  provides  -  o 
protection,  zero. 

Just  to  cite  from  the  survey,  73.5  percent 
of  the  resf>onding  dealers  to  the  ^4ESDA 
survey  reported  that  only  zero  to  five  percent 
of  the  chain  saws  brought  into  their  shops  for 
repair,  of  the  ones  that  were  originally 
equipped  with  the  nose  guards,  that  73.5 
percent  of  the  dealers  responded  that  only 
zero  to  five  percent  had  nose  guards  in  place. 
Another  9.3  percent  reported  that  six  to  tm 
percent  of  such  saws  had  nose  guards  in 
place,  leaving  only  17.1  percent  of  the 
dealers  who  put  the  figure  of  nose  guards  in 
place  at  something  more  than  ten  percent. 

The  unmistakable  conclusion  is  that  the 
overwhelming  maforify  of  consumers  are 
removing  the  nose  guards  from  their  saws 
and  not  putting  them  on  in  the  first  place. 

The  survey  also  revealed  that  almost  no 
consumers  are  interested  in  replacing  nose 
guards  that  are  not  in  place.  Eighty-eight 
percent  of  the  dealers,  88  percent,  stated  that 
zero  percent  of  their  customers  wanted 
replacements,  and  an  additional  8.9  percent 
put  the  replacement  request  at  a  mere  one  to 
five  percent  (Ex,  5-1 3H). 

There  are  two  different  types  of 
reduced-kickback  guide  bars.  Or»e  is 
designed  and  manu&ctured  with  a  taper 
from  the  back  of  the  bar  and  has  a 
correspondingly  small  radius  of 
curvature  at  the  tip  of  the  bar.  This  type 
of  bar  is  commonly  referred  to  as  a 
narrow  nose  bar.  The  other  type  of 
reduced  kickback  guide  bar  has  a 
reduced  radius  nose  but  achieves  its 
taper  from  the  fact  that  the  top  and 
bottom  edges  of  the  bar  a  asymmetrical 
(the  top  and  bottom  edges  are  curved 
and  have  a  different  radius  of 
curvature).  This  type  bar  is  commonly 
called  a  banana  bar  because  of  its 
peculiar  shape.  According  to  the  CPSC 
report,  both  the  narrow  nose  bar  and  the 
banana  bar  have  significant  drawbacks, 
primarily  in  the  useful  life  of  the  bar 
and  chain  and  the  efficiency  of  the 
chain  saw.  The  narrow  nose  bar, 
because  of  its  reduced  radius  of 
curvature  at  the  tip,  receives  more  stress 
at  the  tip.  thereby  requiring  more 
frequent  replacemenL  Because  of  its 
asymmetrical  design,  the  banana  bar 
cannot  be  merely  turned  over  when  the 
bottom  edge  of  the  bar  becomes  wom^ 
but  must  be  replaced.  This  type  of  bar 
also  reduces  the  ability  of  the  operator 
to  use  the  saw  for  boring.  This 
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disadvantage  is  compounded  if  the  saw 
also  is  equipped  with  a  low-  or  reduced- 
kickback  chain. 

ITlhe  use  of  low-kickback  guide  bars 
resuhs  in  a  tradeolT  of  some  reduction  in 
utility  lor  an  improvement  in  safety  Industry 
sources  have  suggested  that  this  may  be  an 
acceptable  tradeoff  for  tlie  less  powerful  saws 
which  are  probably  purchased  by  consumers. 
Since  the  tradeoff  involves  a  marginal 
improvement  in  safety,  however, 
manufacturers  are  probably  less  willing  to 
equip  the  nftore  powerful,  more  performance 
oriented  saws  with  the  low-kickback  guide 
bars  (Ex.  5-13). 

Finally,  the  potential  for  kickback  can 
be  reduced  by  the  low-  or  reduced- 
kickback  chain.  This  chain  is  commonly 
referred  to  as  new  generation  chain. 
Low  kickback  chain  can  be  identified  by 
an  idler  or  spacer  link  between  each  of 
the  cutting  links.  In  other  words,  the 
chain  has  a  left  hand  cutter  link  on  the 
right  side  of  the  chain,  followed  by  a 
spacer  link,  followed  by  a  right  hand 
cutter  link  on  the  left  side  of  the  chain 
followed  by  another  spacer  hnk  before 
the  sequence  begins  again. 

Although  the  low-kickback  chain  can 
reduce  kickback  enei^gy  by  40  to  90 
percent,  there  are  drawbacks  to  its  use, 
according  to  the  CPSC  report.  These 
drawbacks  include:  (1)  New  technology 
chains  generally  exhibit  some  loss  in 
cutting  efficiency  (speed  and  ease  of 
cutting),  (2)  these  chains  make  cutting 
more  tiring  for  the  operator  thereby 
causing  more  operator  fatigue,  and  (3) 
the  loss  of  cutting  efficiency  may 
adversely  affect  the  life  of  the  chain. 
The  loss  of  cutting  efficiency  has  been 
estimated  to  be  anywhere  from  a  10  to 
25  percent.  OSHA  has  no  estimates  of 
the  increase  in  operator  fatigue  and  the 
degradation  in  the  service  life  of  the 
chain. 

Of  the  four  protective  devices,  most 
( onimenters  said  OSHA  should  require 
chain  saws  to  be  equipped  with  a  chain 
brake  because  it  is  the  most  used  and 
most  effective  for  professional  logging 
operations  (Ex.  4-175,  5-17,  5-19,  5-21. 
5-27,  5-34.  5-42.  5-i6,  9-3.  9-4.  9-13, 
9-15,  9-18.  9-20;  Tr.  OR  536-37). 
Several  of  these  commenters  said  that 
all  chain  saws  used  at  their 
establishments  are  equipped  with  chain 
brakes.  These  commenters  also  said  that 
almost  all  manufacturers  now  produce 
chain  saws  with  some  kind  of  chain 
brake  and  that  almost  all  chain  saws 
manufactured  for  commercial  logging 
operations  now  have  chain  brakes  (Ex. 
5-19;  Tr.  OR  185-87,  536).  In  addition, 
one  commenter  said  that  manufacturers 
have  improved  earlier  mechanical 
problems  with  chain  brakes  so  that  they 
are  reliable  in  preventing  kickback  (Ex. 


9-4).  With  regard  to  the  effectiveness  of 
chain  brakes,  one  commenter  said: 

The  chain  brake  is.  I'd  say,  one  of  the  most 
important  chain  saw  protective  devices 
developed  in  modem  history.  In  Montana  all 
of  our  current  professional  saws  are  equipped 
with  chain  brakes.  Most  of  our  saws  are  in 
the  four  to  six  cubic  inch  range,  primarily, 
Stihl  and  Husqvama  with  a  few  other  minor 
brands  and  seldom  on  job  visitations  do  I 
find  anyone  who  has  disconnected  the  chain 
brake.  It's  so  uncommon  that  it's  startling 
when  1  find  that  any  more. 

The  other  protective  device  that  I  see  that's 
had  substantial  improvement  is  the  throttle 
lock  mechanism  where  it  has  to  be  held 
down  with  your  palm  in  wder  for  the  trigger 
to  operate.  For  years  it  was  common  that  the 
first  thing  a  logger  did  was  he  got  a  roil  of 
black  tape  and  he  would  tape  that  down  so 
you  didn't  have  to  operate  that  Through  our 
progressive  Montana  Sawyer  Safety  Program 
and  other  efforts  I  brag  to  people  that  we  now 
have  developed  a  genetically  superior  timber 
faller  in  Montana  that  can  now  squeeze  with 
his  pahn  and  pull  with  his  trigger  finger  at 
the  same  time. 

These  two  chain  saw  protective  devices 
combined  with  leg  protection  have  had  a 
significant  impact  on  the  reduction  of 
accidents  in  Montana  relative  to  timber 
falling.  In  fact,  it's  been  so  significant  that  I 
don't  even  consider  the  other  options  of  even 
any  application  to  logging  when  we  talk 
about  the  low  kickback  bar,  the  low  kick-back 
chains  and  even  the  bar  tipped  guards.  They 
may  have  individual  special  application  but 
I'm  thoroughly  convinced  with  the  chain 
brake,  the  throttle  lock  and  the  leg  protection 
we've  so  significantly  reduced  chain  saw 
injuries  that  any  further  attention  is  maybe 
some  wasted  effort  and  just  further  develops 
additional  conflict  (Tr.  OR  536). 

Mr.  David  Kludt,  Logging  Safety 
Program  Supervisor  for  the  State  of 
Idaho,  testified  that  10  percent  of  all 
logging  accidents  each  month  are  the 
result  of  chain-saw  kickback  and  that 
these  accidents  could  be  drastically 
reduced  by  the  use  of  chain  brakes  (Ex. 
9-4). 

In  addition,  Maine  BLS  says  that 
chain  brakes  have  played  a  signifiiAint 
role  in  lessening  the  effects  of  chain-saw 
injuries  in  that  State  (Ex.  5-174).  They 
reported  that  only  13  percent  of  chain- 
saw  flcddents  where  chain  brakes  were 
present  resulted  in  hospitalization, 
while  nearly  half  of  all  other  accidents 
required  hospitalization. 

Some  commenters,  however,  disputed 
the  effectiveness  of  chain  brakes  for 
preventing  kickback  (Ex.  5-39.  5-59,  5- 
66).  One  of  these  commenters  said  chain 
brakes  were  not  reliable  and  required 
frequent  maintenance,  however,  no 
evidence  or  data  were  presented  to 
support  the  contention  (ex.  5-59). 
Another  commenter  said  that  a  study 
showed  that  while  chain  brakes  reduced 
kickback  by  80  percent,  non-kickback 
accidents  showed  a  400  percent  increa.se 


(Ex.  5-66).  However,  the  commenter 
also  admitted  that  the  study  was  from 
1972  and  that  chain  brakes  had 
undergone  significant  improvement 
since  that  time.  Another  commenter 
said  chain  brakes,  depending  on  their 
design,  could  become  entangled  in  the 
brush  the  saw  is  clearing  and  create  a 
safety  hazard  (Ex.  5-39).  The  WIR 
survey,  however,  does  not  support  the 
commenter's  argument.  None  of  the 
chain-saw  operators  reporting  injuries 
said  their  chain  brake  had  b^ome 
caught  (Ex.  2-1). 

h.  OSHA  regulatory  action.  Many 
commenters  said  that  the  final  rule 
should  include  requirements  for  chain- 
saw  protective  devices  (Ex.  5-17.  5-19. 
5-21.  5-27,  5-34,  5-42,  5-46, 9-3,  9-«. 
9-13,  9-15,  9-18,  9-20;  Tr.  OR  536-37). 
However,  some  commenters.  including 
chain-saw  and  chain-saw  accessory 
manufacturers,  said  OSHA  should 
include  perfo.Tnance  requirements  for 
chain  saws  in  the  final  standard  rather 
than  specification  requirements  (Ex.  5- 
4.  5-8.  5-13.  5-15,  5-26,  5-37,  5-59). 
Many  of  these  commenters  supported 
incorporating  by  refierence  the  American 
National  Standards  Institute  (ANSI) 
B175.1-1985  standard  on  "Safety 
Requirements  for  Gasoline  Powered 
Chain  Saws  "  (Ex.  5-4.  5-8,  5-13.  5-15, 
5-26,  5-37,  5-59).  The  ANSI  standard 
specifies  a  performance  criteria  for 
manufacture  and  testing  of  chain  saw 
safety  features,  such  as  protection  from 
chain-saw  kickback.  One  commenter 
summed  up  their  rationale: 

ITIhe  Status  Report  on  Chain  Saw  Relatcxi 
Hazards  since  the  1985  Re\'is)on  to  The 
Voluntary  Standard  ANSI  B175.1,  which  was 
prepared  for  the  Consumer  Product  Safety 
Commission  in  March  of  this  year,  is  a 
testimonial  to  the  fact  that  the  reduction  in 
chain  saw  injuries  is  the  result  of  adherence 
by  manufacturers  to  the  voluntary  standard. 
There  truly  is  litsJe  to  be  said  in  defense  of 
OSHA  when  it  chooses  to  knowingly  ignore 
the  domonstrated  success  of  the  chain  saw 
voluntary  standard,  which  equates 
compliance  with  the  use  of  a  combination  of 
devices,  in  favor  of  an  arbitrary  and  inexpert 
agency  decision  to  the  effect  that  one  -jpocirif 
device,  in  and  of  itself,  is  sujjerior  to  any 
other  device  or  combination  of  devices 
permitted  by  the  standard  (Ex.  5-i). 

These  commenters  stated  that  OSHA 
would  create  "confusion  in  the 
marketplace"  i  f  OSHA  adopted 
requirements  that  were  significantly 
different  from  the  ANSI  chain-saw 
standard  that  all  manufacturers  have 
been  voluntarily  following  (Ex.  5—4). 

Other  commenters,  however,  opposed 
incorporating  the  ANSI  standard  in  the 
final  rule  (Ex.  5-27,  5-48;  Tr.  OR  118). 
These  commenters  said  the  ANSI 
standard  was  developed  to  protect 
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consumer  chain-saw  users,  not 
professional  loggers: 

The  ANSI  B175.1  Standard  was  developed 
irom  an  injury  data  base  that  was  consumer 
based  and  therefore  its  direct  application  to 
pro-logging  may  not  be  justified  (Ex.  5-27). 

Two  commenters  said  that  ANSI 
standards  were  not  known  to  most 
loggers,  were  not  readily  available,  and 
were  not  written  in  language  that  the 
average  logger  would  comprehend  (Ex. 
5-27;  Tr.  OR  118).  One  of  these 
commenters  said  OSHA,  therefore, 
should  put  its  requirements  in  the 
standard  rather  than  requiring  logging 
employers  to  obtain  and  read  another 
document  (Tr.  OR  118).  He  added  that 
placing  the  requirements  in  the 
regulatory  text  would  increase 
compliance. 

As  discussed  above,  many 
commenters  supported  a  requirement 
that  all  chain  saws  be  equipped  with 
chain  brakes  rather  than  just  referencing 
the  ANSI  standard.  In  general,  these 
commenters  said  chain  brakes  were  the 
most  effective  device  to  protect 
operators  from  kickback  and  to  provide 
extra  protection  when  the  saws  are 
carried  between  cutting  jobs.  In 
addition,  one  commenter  supported  a 
chain  brake  requirement  for  the 
following  reason: 

The  U.S.  should  follow  the  lead  of  other 
countries  (European)  and  require  that  all 
saws  have  an  operating  chain  brake  if 
purchased  after  the  adoption  of  these 
regulations.  The  cost  would  be  minimal  since 
the  majority  of  saws  now  come  equipped 
with  these  devices.  This  would  also  help 
deter  the  disabling  of  the  brake  system  by 
operating  personnel  (Ex.  5-19). 

OSHA  agrees  with  commenters  that 
the  Hnal  standard  should  include  ^ 
requirements  on  chain-saw  protective 
devices.  The  final  rufe  does  incorporate 
by  reference  the  ANSI  B175.1  consensus 
standard,  but  the  Agency  believes  that 
the  ANSI  standard  alone  jdoes  not 
provide  the  necessary  degree  of  safety 
for  logging  employees.  Accordingly,  for 
several  reasons,  the  final  rule  also 
requires  that  chain  saws  placed  into 
initial  service  after  the  effective  date  of 
the  standard  be  equipped  with  chain 
brakes.  First,  there  is  considerable 
evidence  in  the  record  that  chain  brakes 
are  effective  and  the  most  used  device 
to  prevent  kickback.  Second,  they  have 
strong  acceptance  by  logging 
professionals,  and  as  a  result,  already 
are  standard  equipment  on  almost  all 
chain  saws  currently  manufactured. 
Third,  chain  brakes  do  not  have  the 
disadvantages  of  the  other  protective 
devices.  For  example,  unlike  bar  tip 
guards,  chain  brakes  are  not  removed  by 
operators.  Unlike  reduced-kickback 
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g  lide  bars  and  low-  or  reduced-kickback 
c  tains,  chain  brakes  do  not  affect 
p  oduction  efficiency.  Fourth,  other 
c(  untries  also  have  adopted  provisions 
n  quiring  chain  saws  to  be  equipped 
w  ith  chain  brakes  (Ex.  5-19). 

Fifth,  OSHA  agrees  with  commenters 
w  ho  are  concerned  that,  in  order  to 
rr  aximize  compliance,  the  standard  be 
c«  imprehensible  to  the  average  loggers. 
T  lis  is  especially  important  for  chain- 
si  w  safety,  since  many  employees 
pi  ovide  their  own  chain  saws.  These 
ei  iployees  and  their  employers  need 
p  ain  and  simple  direction  about  what 
pi  otection  must  be  provided  for  each 
cl  ain-saw  operator.  OSHA  does  not 
b<  lieve  that  the  ANSI  standard  contains 
th  e  type  of  information  needed  by  those 
o  lerating  the  chain  saw.  It  requires  the 
u  e  of  sophisticated  equipment  and 
ej  acting  procedures  that  are  beyond  the 
e)  pertise  of  the  average  logging 
ei  iployer.  Much  of  the  ANSI  standard 
d(  als  with  a  computer  program  for 
si  nulating  chain-saw  Idckbacks  and 
te  >ts  to  determine  the  accuracy  of  the 
cc  mputer  program.  As  such,  the  ANSI 
st  mdard  is  primarily  directed  to , 
m  mufacturers  of  chain  saws,  rather 
th  an  employers  and  employees  in  the 
lo  ?ging  industry.  For  example,  the 
St  indard  states: 

The  purpose  of  this  standard  is  to  establish 
m  nimum  safety  requirements  with  respect  to 
th !  manufacture  of  portable,  hand-held, 
ga  joline-powered  chain  saws  (Ex.  4-66). 

The  requirements  of  the  ANSI 
St  indard  are  primarily  within  the 
ui  ique  purview  of  manufacturers,  such 
as  requirements  for  the  throttle  control 
sy  stem,  handles,  pull-type  starters,  ftiel 
ta  iks  and  oil  tanks,  exhaust  systems, 
so  und  levels,  and  vibration.  Only  the 
fo  lowing  requirements  are  directed  at 
th ;  employer: 

t  shall  be  the  responsibility  of  the  owner 
to  maintain  the  chain  saw  in  accordance  with 
th  ■  instructions  in  the  owner's  manual. 

Zhain  saws  shall  be  used  in  accordance 
w  th  the  operating  instructions  and  safety 
pr  ^cautions  listed  in  the  owner's  manual.  It 
sh  ill  be  the  responsibility  of  the  owner  to  see 
th  it  such  instructions  and  precautions  are 
gi  en  to  every  operator  who  uses  the  saw  (Ex. 
4-  >6). 

n  addition,  the  ANSI  standard  does 
n(  t  require  the  employer  to  ensure  that 
ea  :h  chain  saw  used  in  their  workplace 
is  equipped  with  kickback  protection. 
T  at  is,  the  ANSI  standard  does  not 
re  ]uire  the  employer  to  ensure  that 
ki  ;kback  prevention  devices  are  not 
re  noved  or  disabled  by  operators.  By 
sp  ecifying  that  chain  saws  used  by 
lo  >ging  employees  be  equipped  with 
ct  ain  brakes,  OSHA  emphasizes  that 
re  iponsibility  for  compliance  with 


OSHA  standards  rests  with  the 
employer,  not  the  manufacturer  or  the 
employee. 

In  order  to  retain  flexibility  in  the 
final  rule,  OSHA  is  requiring  chain  saw<; 
placed  in  service  after  the  effective  date 
of  this  standard  to  be  equipped  with 
chain  brakes  or  other  protective  device 
that  prevents  or  minimizes  kickback. 
OSHA  notes  that  whatever  kickback 
device  is  present,  the  final  rule  requires 
that  it  not  be  removed  or  otherwise 
disabled. 

7.  Operator  manuals  or  instructions. 
In  the  hearing  notice  OSHA  raised  two 
issues  regarding  operator  manuals  or 
instructions  (referred  to  collectively  as 
instructions)  for  machines:  the  location 
of  instructions,  and  the  experience  of 
employers  in  obtaining  manuals  from 
manufacturers. 

a.  Location  of  operator  manuals  or 
instructions.  Both  the  existing 
pulpwood  standard  and  the  proposed 
standard  contained  provisions  requiring 
either  an  operator's  manual  or  set  of 
instructions  be  kept  with  each  machine. 
In  addition,  both  stated  that  the 
instructions,  at  a  minimum,  must 
describe  the  operation,  maintenance  and 
safe  practices  for  the  machine.  The 
proposed  standard  added  a  provision 
requiring  each  operator  and 
maintenance  employee  to  comply  with 
the  manual. 

All  commenters  generally  agreed  with 
the  need  to  have  instructions  available 
to  operators  and  maintenance 
personnel.  Several  hearing  participants 
supported  OSHA's  proposal  to  require 
instructions  to  be  kept  with  machines 
(Tr.  Wl  201.  OR  168. 194).  For  example, 
one  participant  stated: 

We  urge  OSHA  to  require  that  operator 
manuals  be  kept  on  the  machine.  Operator 
manuals  contain  important  personal  safety 
and  machine  operational  information  which 
must  be  utilized  during  training  and  must  be 
available  for  reference  to  assure  safety  for  all 
different  operating  conditions. 

Efficient  and  productive  logging  operations 
go  hand  in  hand  with  safe  work  practices  and 
proper  machine  maintenance  and  operation. 
Ready  and  immediate  access  to  safety  and 
operational  information  is  essential  to 
minimize  downtime  caused  by  accidents  (Tr. 
OR  168). 

Another  commenter  added  that  once 
instructions  are  placed  back  at  the 
office,  they  are  not  used: 

Ms.  Schuster:  I  just  have  one  question.  Do 
you  have  any  idea  of  the  percentage  of 
equipment  out  there  in  the  woods  that  does 
not  currently  have  operator's  manuals 
available? 

Mr.  Carr:  I'm  afraid  I'd  have  to  agree,  most 
of  them  probably  do  not.  This  is  our  concern 
as  manubcturers  that  most  of  them  do  not. 
Most  of  the  time  they  have  taken  them  and 
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put  them  in  the  ofBce  and  that's  the  last  they 
see  of  them. 

Mr.  Schuster  You  say  most  of  them  would 
have  put  them  in  the  oRice.  Would  you  say 
that  many  of  them  do  have  them  available 
though  somewhere,  if  not  on  the  equipment? 

Mr.  Can-:  If  somebody  can  find  it  (Tr.  OR 
194). 

Many  commenters,  howevfer,  stated 
that  for  several  reasons  instructions 
should  not  be  kept  with  machines  or 
instead  should  be  distributed  as  part  of 
the  training  program  (Ex.  5-12,  5-34,  5- 
35,  5-67,  9-2,  9-3.  9-4,  9-5,  9-19.  9- 
22;  Tr.  Wl  66. 134. 185.  235,  W2  225. 
OR  31.  59,  263,  378, 629).  First,  these 
commenters  said  instructions  kept  with 
machines  would  be  damaged  or 
destroyed.  They  stated  that  instructions 
would  be  subject  to  vandalism  or  would 
disappear  if  kept  with  machines  or 
vehicles.  They  also  said  instructions 
would  become  dirty  or  be  destroyed  due 
to  adverse  weather  in  which  machines 
and  vehicles  are  operated.  As  a  result, 
these  commenters  staled  that  they  store 
operator  instructions  at  the  company 
office,  in  the  crew  transport  vehicles  or 
at  the  work  site. 

Second,  several  commenters  said  that 
it  was  not  necessary  to  keep  instructions 
with  machines  because  they  have 
limited  utility  (Ex.  9-4;  Tr.  Wl  134. 186, 
OR  80.  117,  378,  430, 629).  Some  of 
these  commenters  said  instructions 
pertain  primarily  to  maintenance  of 
machines  and  scheduling  of 
maintenance  and,  therefore,  should  be 
kept  where  the  maintenance  will  be 
conducted.  Other  commenters  said  that 
instructions  contain  such  general 
information  about  machine  operation 
that  their  only  utility  is  for  someone 
who  is  unfamiliar  with  the  operation  of 
the  machine.  Instead,  these  and  other 
participants  said  the  manuals  should  be 
used  in  operator  training  sessions. 

Third,  some  participants  said  that 
instructions  are  currently  given  to  new 
employees  to  read  as  part  of  their 
orientation  sessions  (Tr.  Wl  66;  OR  31, 
263,  629).  These  participants  also  said 
that  if  operators  need  to  refer  routinely 
to  instructions  at  the  work  site,  they 
should  not  be  allowed  to  operate  the 
machine  and  should  receive  additional 
training  rather  than  being  allowed  to 
rely  on  the  instructions. 

After  reviewing  the  comments  and 
testimony  received.  OSHA  has  decided 
in  the  final  rule  to  require  that  operating 
and  maintenance  instructions  be 
available  on  the  machine  or  in  the  area 
where  the  machine  is  being  operated, 
such  as  at  the  landing  or  in  a  crew 
transport  vehicle  located  in  the  area 
where  the  machine  is  being  operated. 
OSHA  beh'eves  ready  access  to 
instructions  is  important  for  several 


reasons.  As  OSHA  explained  in  the 
preamble  to  tlie  proposed  rule, 
instructions  are  necessary  not  only  for 
maintenance  personnel  but  also  for 
operators  who  are  unsure  m  unaware  of 
safe  operating  procedures  pose  hazards 
to  themselves  and  a)-workers. 
Maintaining  these  materials  in  the 
immediate  work  area  of  the  machine 
assures  their  availability  and  increases 
the  likelihood  of  their  use  when  needed 
by  the  operator. 

OSHA  also  believes  that  instructions 
have  utility  for  operators  in  specific 
circumstances.  Instructions  give  the 
operator  a  ready  reference  source  when 
a  new  or  unique  situation  is 
encountered  (e.g.,  operations  on  terrain 
where  a  combination  of  hazards  are 
present,  such  as  swampy,  rocky  or  loose 
ground).  If  unusual  problems  or 
emergencies  requiring  prompt 
correction  arise  during  operaiion,  the 
instructions  provide  the  opei utor  with 
correct  information  to  resolve  the 
problem  rather  than  guessing  about  a 
solution.  In  addition,  some  machine 
operators  perform  their  own 
maintenance.  By  keeping  instructions 
on  the  machine  or  in  the  immediate 
work  area,  these  operators  can  quickly 
deal  with  maintenance  issues  as  they 
arise.  Therefore,  OSHA  believes  that 
instructions  are  useful  for  the  operator 
only  when  they  can  be  immediately 
accessed  rather  than  being  housed  at  an 
office  that  may  be  miles  from  the  work 
area  or  maintenance  area. 

OSHA  also  agrees  with  commenters 
who  said  that  if  instructions  are  not  kept 
in  the  work  area  of  the  machine  they 
will  not  be  used,  OSHA  is  concerned 
that  if  instructions  are  not  in  the  area 
where  the  machine  is  being  operated, 
operators  will  be  discouraged  from 
stopping  production  to  go  get  the 
instructions.  Instead,  employees  will 
decide  to  "take  their  diances  "  in 
dealing  with  unusual  problems  or 
emergencies,  which  could  result  in 
serious  injury. 

With  regard  to  the  issue-of  weather 
damage  to  instructions  which  are  kept 
on  the  machine  or  in  the  machine  work 
area.  OSHA  notes  that  a  hearing 
participant  pointed  out  that  in  recent 
years,  manufacturers  have  been 
providing  weather-resistant  instructions 
which  may  be  kept  with  machines  (Tr. 
OR  205).  Moreover,  it  should  not  be 
overly  difficult  for  an  employer  to  place 
the  instructions  in  a  weaUier-proof  bag 
to  keep  them  with  the  machine. 

OSHA  does  agree  with  commenters' 
position  that  if  an  operator  must 
routinely  refer  to  instructions  in  order  to 
operate  a  machine  or  vehicle,  additional 
training  or  supervisicHi  is  necessary.  The 
final  rule  does  provide  such  additional 


training  for  that  operator.  However. 
there  may  well  be  instances  in  which 
the  employee  may  need  to  consuh  the 
manual  in  order  to  deal  wnth  a  problem 
that  arises  during  the  use  of  the 
equipment.  For  that  reason,  the 
instructions  should  be  immediately 
available  to  employees.  Therefore. 
OSHA  is  requiring  in  this  final  rule  that 
instructions  be  maintained  in  the 
immediate  work  area  of  the  machine  so 
they  will  be  available  both  to  the 
machine  operator  and  to  maintenance 
personnel. 

6.  Obtaining  operator  manuals  or 
instructions.  In  the  hearing  notice 
OSHA  also  requested  employers  to 
discuss  their  experience  with  trying  to 
obtain  operating  instructions  or 
replacement  instructions  from  dealers 
and  manufacturers.  OSHA  wanted  to 
gather  information  on  the  number  of 
machines  that  come  with  instructions 
and  on  the  degree  of  ease  in  obtaining 
replacement  instructions.  Very  few 
participants  commented  in  this  issue. 

One  hearing  participant  said  that 
manufacturers  do  provide  instructions 
with  new  equipment,  but  used 
machines  that  are  sold  may  have  no 
instructions  (Tr.  OR  31).  However,  two 
hearing  participants  said  that 
replacement  instructions  are  available 
either  from  the  manufacturer  or  the 
dealer,  and  therefore,  they  have  had  no 
more  difficulty  in  obtaining  Instrurlions 
than  in  acquiring  any  machine 
replacement  part  (Tr.  Wl  201,  OR  197). 

OSHA  therefore  believes  that  the 
requirement  that  instructions  for 
machine  be  maintained  will  not  be 
burdensome  for  employers,  even  when* 
employers  must  obtain  replacement 
copies  hom  the  manufacturer. 

8.  Riders.  In  the  hearing  notice  OSHA 
requested  comment  on  whether  trainers 
should  be  permitted  to  ride  on  machines 
to  observe  operator  performance.  The 
pulpwood  logging  standard  prohibited 
riders  or  observers  from  riding  on 
machines  unless  seating  and  other 
protection  were  provided.  The  proposed 
standard  continued  that  prohibition. 

Many  commenters  supported  the 
current  and  proposed  prohibition  of 
riders  on  machines  (Ex.  5-7.  5-22,  5-42, 
9-3.  9-13.  9-18;  Tr.  Wl  202.  205.  235. 
W2  227,  OR  155, 169).  These 
commenters  said  riders  should  be 
prohibited,  unless  protection  is 
provided  since  they  are  expo^  to  the 
same  hazards  as  machine  operators,  for 
whom  seating,  seat  belts  and  other 
protection  is  required.  NIOSH.  for 
example,  supported  the  prohibition  for 
the  following  reasons: 

M^y  lagging  operations  occur  on  rough 
terrain  which  would  expose  any  rider  to  a 


high  risk  of  injury  or  death.  Serious  errors 
made- by  a  trainer  or  trainee  under  these 
conditions  endangers  both  people;  it  must  be 
recognized  that  logging  equipment  is  not 
designed  for  training  purposes  (i.e.,  the 
trainer  cannot  take  control  of  the  equipment 
from  the  trainee  in  a  safe,  orderly  fashion) 
(Ex.  5-42). 

NIOSH  therefore  recommended  that 
training  be  conducted  and  completed  in 
pre-worksite  training  where  the 
environment  can  be  "controlled" 
instead  of  the  employer  conducting  "on- 
the-job"  training  with  machines  that  are 
not  designed  to  carry  passengers  safely. 
Another  commenter  agreed  that  the 
necessary  operator  training  should  be 
given,  and  the  operator  should  be 
afforded  the  Opportunity  to  practice  on 
level  groimd,  before  the  operator  moves 
into  work  areas.  This  training  and 
practice  would  allow  operators  to 
become  proficient  without  requiring 
trainers  to  ride  on  the  machines  (Tr.  OR 
155). 

Two  commenters,  including  one  who 
supported  the  exemption  fot  trainers, 
stated  that  it  was  not  absolutely 
necessary  to  have  the  trainer  riding  on 
the  machine  in  order  to  maintain 
communication  with  the  machine 
operator  (Ex.  5-27;  Tr.  W2  227).  They 
said  commimication  could  be 
accomplished  through  radio  contact 
(one-way  or  two-way  radios),  thus 
allowing  the  trainer  to  remain  in  a  safe 
location  on  the  ground.  One  of  the 
commenters  pointed  out  that  this 
method  is  currently  used  in  logging 
operations  in  Scandinavian  countries 
(Tr.  W2  227). 

Many  commenters  supported  an 
exception  permitting  trainers  to  ride  on 
machines  (Ex.  5-12,  5-22,  5-28,  5-36, 
5-45.  5-49,  5-53,  5-54.  5-55,  5-63,  5- 
74  through  5-«2,  9-2,  9-5,  9-10,  9-13. 
9-19;  Tr.  OR  32,  201,  206,  337).  These 
commenters  said  that  an  exemption  be 
allowed  because  trainers  were  not  as 
great  since  they  ride  for  only  short " 
periods  and,  therefore,  they  are  not 
exposed  to  hazards  to  the  same  extent 
as  machine  operators.  However,  several 
commenters  said  that  if  instructors  were 
permitted  to  ride  on  machines  that  at 
least  seat  belts  should  be  required  and 
training  should  be  conducted  on  level 
terrain  (Ex.  5-27,  9-3, 9-13;  Tr.  OR 
169).  Another  commenter  said  that 
trainers  should  not  be  permitted  to  ride 
on  machines  during  actual  production 
because  "such  conditions  may  not  be 
conducive  to  rider  safety"  (Ex.  5^54). 

Other  commenters  said  the  exemption 
should  include  other  employees  in 
addition  to  training  (Ex.  5-27,  9-2;  Tr. 
OR  206).  One  commenter  supported 
expanding  the  exception  to  allow 
mechanics  to  ride  on  machines  (Tr.  OR 


2  )6).  Another  commenter  said  that  the 
e:  :ception  should  be  permitted  for  large 
n  ulti-purpose  logging  equipment  where 
tl  ere  is  sufficient  room  in  the  enclosed 
o  )erator  cab  to  permit  another  person  to 
ri  ie  safely,  even  though  there  is  not  a 
Si  cond  seat  (Ex  5-27).  One  commenter 
sj  id  fellers  should  be  permitted  to  ride 
bi  ick  to  the  landing  at  the  end  of  the 
workshift  (Ex.  9-2).  However,  none  of 
ti  ese  commenters  provided  any 
ei  idence  that  these  riders  were  not 
e)  posed  to  the  same  hazards  as  the 
rr  achine  operator. 

OSHA  has  carefully  considered  all 
c(  mments  and  data  in  the  record.  OSHA 
a(  rees  with  the  commenters  that  riders 
fa  ze  the  same  hazards  as  machine 
0  terators  on  moving  equipment  and 
tl  at  they  need  protection  equivalent  to 
ti  at  of  the  operator.  According  to 
Ic  ^ing  fatalities  reported  to  OSHA 
b(  tween  1985-90,  there  were  reports  of 
ri  lers  killed  when  machines  roll  over 
(E  X.  4-65).  The  OSHA  FCI  report  also 
ir  dicated  that  loggers  have  been  killed 
ri  ling  on  unauthorized  parts  of 
michines  (Ex.  4-61).  Even  those  who 

0  iposed  the  prohibition  on  riders 
n  :ognized  that  such  an  activity  is 

hi  zardous  due  to  conditions  of  the  work 
ei  vironment,  such  as  unlevel  terrain.  In 
ac  dition,  the  record  indicates  that  an 
ej  emption  for  trainers  is  unnecessary 
b(  cause  other  methods  of 
c(  mmimication  between  the  trainee  and 
tn  liner  are  available  and  in  use  in  the 
lo  jging  industry.  As  such,  OSHA  has 
re  ;ained  the  requirement  in  the  final 
St  mdard  that  machines  must  have 
p«  ssenger  protection  equivalent  to 
oj  erator  protection  if  the  employer 
al  ows  riders  on  machines. 

9.  Equipment  protective  devices.  In 
th  B  hearing  notice  OSHA  raised  two 
is  iues  regarding  protective  devices  for 
m  ichines:  the  need  and  cost  of 
re  Tofittirig  machines  with  rollover 
pi  otective  structures  (ROPS)  and  falling 

01  ject  protective  structures  (FOPS),  and 
th  B  appropriateness  of  incorporating 

vi  rious  consensus  standards  covering 
Ri  )PS  and  FOPS  into  the  logging 
St  indard  by  reference. 

a.  Retrofitting.  In  the  hearing  notice 
O  )HA  requested  comment  on  whether 
th  i  final  standard  should  require 
machines  without  ROPS  and  FOPS  to  be 
re  refitted  with  those  devices.  The 
pr  oposed  standard  would  not  have 
re  }uired  retrofitting.  In  the  proposed 
st)  indard.  OSHA  specified  that  certain 
m  ichines  placed  in  service  after  the 
ef  ective  date  of  the  final  standard  to  be 
ec  uipped  with  ROPS  and/or  FOPS 
mfeeting  Society  of  Automotive 
Engineers  (SAE)  minimum  performance 
criteria. 


There  was  no  opposition  from 
commenters  on  the  general  requirement 
that  certain  machines  used  in  logging 
operations  be  equipped  with  ROPS 
and/or  FOPS.  NIOSH  stated  that  80 
deaths  occurred  due  to  logging  machine 
rollovers  from  1980-85  (Ex.  5-42).  This 
is  approximately  13  deaths  each  year 
due  to  rollover  accidents.  Another 
commenter  cited  a  study  where  12 
loggers  were  killed  in  rollover  accidents 
in  the  State  of  Washington  from  1977- 
83  (Tr.  Wl  27). 

Several  commenters  said  that 
machines  without  ROPS  and  FOPS 
should  be  retrofitted  (Ex.  5-42,  5-54,  9- 
3.  9-13;  Tr.  Wl  22).  The  West  Virginia 
Forestry  Association  safety  committee 
said  that  retrofitting  was  necessary 
because  operators  were  exposed  to 
"extreme  danger"  if  machines  were 
used  in  the  woods  without  such 
protective  devices  (Ex.  5-54).  In 
addition  to  the  safety  necessity  of 
retrofitting,  the  committee  said  that 
retrofitting  was  economically  feasible 
for  the  industry  as  whole. 

Many  commenters,  on  the  other  hand, 
while  supporting  ROPS  and  FOPS 
requirements  for  new  machines, 
opposed  retrofitting  older  machinery 
(Ex.  5-19,  5-22,  5-25,  5-27,  5-33,  5-53, 
5-57,  5-74  through  5-92.  9-5,  9-17;  Tr. 
Wl  203,  OR  170).  Their  opposition  was 
based  on  several  reasons. 

First,  commenters  said  that  machines 
should  not  be  required  to  be  retrofitted 
to  meet  current  standards  when  the 
installed  ROPS  and/or  FOPS  met 
industry  standards  in  effect  at  the  time 
of  manufacture  (Ex.  5-22;  Tr.  Wl  203. 
OR  170).  One  commenter  said  that  older 
machines  in  the  logging  industry  were 
equipped  with  rollover  protection,  but 
those  machine  structures  still  in  service 
do  ndt  meet  the  revised  industry 
standards  (Ex.  5-22). 

Second,  some  commenters  said  that 
retrofitting  machines  would  be  very 
burdensome  and  costly,  especially  given 
the  limited  useful  life  of  such  machines 
(Ex.  5-74  through  5-92.  »-5).  They  said 
retrofitting  would  be  expensive  because 
it  would  require  complete  rebuilding 
and  testing  of  the  frame  structure.  These 
commenters  also  said  that  employers 
would  have  to  hire  outside  contractors 
to  test  the  retrofitted  equipment  since 
most  employers  did  not  have  the 
personnel,  expertise  or  equipment  to 
install  and  test  protective  structures  (Ex. 
5-35).  In  addition,  other  commenters 
said  that  the  retrofitting  requirement 
would  be  too  burdensome  for  small 
employers,  both  in  terms  of  absorbing 
the  cost  in  small  operations  and  in 
finding  persons  who  could  do  the 
retrofitting  (Tr.  OR  119.  263.  307). 
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Third,  commenters  indicated  that  the 
retrofitting  requirement  was  not 
essential  since  most  of  the  machines 
specified  in  the  proposed  standard 
already  are  manufactured  with  ROPS 
and  FOPS  as  standard  equipment  (Tr. 
Wl  184.  203.  OR  170).  For  example, 
most  log-skidders  manufactured  after 
1974  have  ROPS  and  FOPS  meeting  the 
performance  criteria  specified  by  the 
Society  of  Automotive  Engineers  (SAE). 
Most  mobile  equipment  used  in  the 
Southeastern  United  States  already  has 
ROPS  or  FOPS  (Ex.  5-19).  Other 
commenters  said  that  skidders  now 
come  with  fully  enclosed  cabs  (Tr.  Wl 
184). 

After  consideration  of  all  the 
comments  and  information  received  in 
the  rulemaking  record,  OSHA  has 
decided  for  several  reasons  not  to 
require  machines  placed  into  service 
before  the  effective  date  of  this  standard 
to  be  retrofit  with  ROPS  and  FOPS, 
provided  that  ROPS  and  FOPS  have  not 
been  removed  from  machines  so 
equipped  at  the  time  of  manufacture. 
First,  OSHA  has  determined  that  many 
of  the  machines  currently  in  use  already 
have  protective  structures  meeting 
various  performance  criteria.  The  final 
standard  requires  that  these  protective 
structures  continue  to  be  maintained 
throughout  the  useful  life  of  the 
machine,  and  that  they  be  replaced 
where  they  have  been  removed  (e.g., 
■  removed  after  machine  accident). 

Second,  many  machines  currently  in 
use  and  virtually  all  machines  recently 
manufactured  meet  the  performance 
criteria  specified  in  the  proposed 
standard  (Ex.  9-2;  Tr.  OR  185-87). 
OSHA  believes  that  older  machines,  that 
either  do  not  have  protective  structures 
or  have  ROPS  and  FOPS  meeting  earlier 
standards,  are  few  in  number  and  are 
rapidly  nearing  the  end  of  their  useful 
life.  As  such^  OSHA  believes  that  most 
employers  are  substantially  in 
compliance  with  the  requirement  for 
machine  protective  structures  and  will 
reach  full  compHance  in  short  period  of 
time.  Therefore,  OSHA  determines  that 
compliance  with  the  protective 
structure  requirement  can  be  achieved 
without  requiring  retrofitting. 

b.  Incorporation  of  standards  by 
reference.  In  the  hearing  notice.  OSHA 
requested  comment  on  the 
appropriateness  of  incorporating  by 
reference  updated  consensus  standards 
governing  machine  protective  devices. 
In  the  proposed  standard  OSHA 
required  ROPS  and  FOPS  to  be 
installed,  tested  and  maintained  in 
accordance  with  the  following  SAE 
national  consensus  standards:  SAE 
1040c  June  1979  "Performance  Criteria 
or  Rollover  Protective  Structures  (ROPS) 


for  Construction,  Earthmoving,  Forestry, 
and  Mining  Machines"  and  J231  Jan 
1981  "Minimum  Performance  Criteria 
for  Falling  Object  Protective  Structures 
(FOPS)."  The  SAE  ROPS  standard  was 
updated  in  1988  as  was  the  SAE 
standard  on  "Deflection  Limiting 
VoIume-ROPS/FOPS  Laboratory 
Evaluation." 

Several  commenters  discussed 
incorporation  of  updated  standards  (Ex. 
5-10,  5-22,  5-57,  9-3,  9-13;  Tr.  Wl 
203).  Most  emphasized  the  need  to 
reference  the  most  up-to-date  standards 
in  the  final  rule.  In  addition,  two 
commenters  said  OSHA  should  allow 
the  use  of  standards  from  other 
standards  producing  bodies,  such  as  the 
International  Organization  for 
Standardization  (ISO)  (Ex.  5-22,  5-57). 
Two  commenters  also  recommended 
that  OSHA  harmonize  its  regulatory 
language  with  ISO  and  Mine  Safety  and 
Health  Administration  protective 
structure  standards  (Ex.  5-10.  5-22). 
However,  two  commenters  opposed 
incorporation  by  reference  because  they 
contend  that  other  standards  may  not 
have  followed  the  same  notice  and 
public  comment  rules  as  do  OSHA 
standards  (Ex.  9-3,9-13). 

OSHA  has  considered  the  comments 
and  in  the  final  standard  the  Agency  has 
decided  to  incorporate  by  reference  the 
current  SAE  standards  on  ROPS  and 
FOPS.  While  there  was  some  comment 
about  whether  technical  publications 
should  be  referenced  in  standards, 
OSHA  believes  it  is  better  in  this  case 
to  reference  technical  documents  rather 
than  spell  out  all  of  the  many 
specifications  the  documents  contain. 
Since  the  final  standard  is  not  requiring 
employers  to  retrofit  machines,  it  is 
more  important  for  employers  to  know 
that  new  machines  they  purchase  meet 
the  SAE  standards.  It  is  the 
manufacturer  and  not  the  employer  who 
will  have  the  expertise,  personnel  and 
equipment  to  do  the  necessary 
installation  and  testing  of  the  protective 
structures  as  part  of  the  manufacturing 
process,  and  it  is  the  label  of 
conformance  placed  on  the  equipment 
by  the  manufacturer  that  will  be  the 
method  that  the  employer  will  usually 
use  to  demonstrate  compUance  with  the 
protective  structures  requirement  of  the 
final  standard. 

10.  Manual  felling.  The  hearing  notice 
raised  two  issues  regarding  manual 
felling:  should  exceptions  to  the 
undercut  requirement  be  allowed,  and 
where  should  the  backcut  be  required  to 
be  made? 

0.  Undercut  requirement.  The 
proposed  standaiid  included  a  provision 
requiring  each  manually  felled  tree  to  be 
undercut.  This  provision  also  required 


that  undercuts  be  of  a  size  to  guide  the 
tree  fall  in  the  intended  direction  and  tn 
minimize  the  possibility  of  splitting. 
The  purpose  of  this  provision  was  to 
prevent  trees  from  splitting,  kicking 
back,  or  falling  in  an  imintended 
direction,  thereby  injuring  an  employee. 

Some  commenters  supported  the 
proposed  requirement  (Ex.  5-42,  9-15; 
Tr.  OR  485-88).  One  commenter  said: 

[Undercutting)  helps  protect  the  feller  from 
the  butt  of  the  tree  riding  back  up  the  sawn 
notch  and  springing  backwards  over  the 
stump  towards  him  if  the  tree  is  felled  uphill, 
or  strikes  something  during  its  fall  that 
pushes  (the  tree]  backwards  (Ex.  9-15) 

However,  other  commenters  said 
OSHA  should  revise  the  undercut 
requirement  in  the  final  rule  (Ex.  5-21, 
5-39,  5^6,  5-52.  5-63.  5-74  through  5- 
92,  9-1.  9-5;  Tr.  OR  265,  284-68,  324- 
26).  One  commenter  said  OSHA  should 
make  undercutting  a  recommended 
practice  in  the  final  rule  to  allow  for 
innovations  in  cutting  techniques  and  to 
allow  for  consideration  of  various 
production  requirements  for  cutting 
certain  types  of  wood  (e.g.,  veneer). 

Other  commenters  stated  that  OSHA 
should  permit  an  exception  to  the 
undercut  requirement  for  manual  felling 
of  saplings  or  unmerchantable  trees,  that 
is,  of  trees  with  a  small  diameter  at 
breast  height  (DBH)  (Ex.  5-21,  5-39.  5- 
46,  5-63,  5-74  through  5-92.  9-1,  9-5; 
Tr.  OR  265.  284-88.  324-26).  These 
commenters  said  that  the  hazards  OSHA 
was  attempting  to  protect  against  do  not 
exist  for  saplings,  therefore,  undercuts 
are  not  necessary.  For  example,  Mr. 
Alex  Hanson,  of  AOL,  stated: 

On  the  smaller,  nonmerchantable  timber 
that's  two,  three,  four,  five,  six  inches, 
generally  not  very  tall,  20  foot  or  less  or  ■ 
maybe  taller,  and  when  you  slash  it.  you 
push  it  over.  It  doesn't  need  a  face  to  control 
the  direction  of  fall. 

•  *         •         *         • 

(Wlhen  trees  start  getting  to  be 
merchantable  size,  then  you  have  safety 
problems.  You  get  a  seven  inch  or  over  tree, 
you  want  to  know  where  it's  going.  You  dont 
want  to  have  it  just  fall  anywhere. 

•  *         •         •         • 

(Yjou  have  to  buck  those  merchantable 
trees.  You  have  to  cut  the  top  out  so  you  just 
don't  want  them  going  everywhere.  You  want 
things  in  line.  And  if  they're  everywhere, 
then  it  increases  the  risk  for  the  buckers. 
Generally  it's  the  same  guy  who  is  falling  it. 
but  you  want  to  have  things  in  an  orderly 
fashion  so  that  he's  not  having  to  go 
everywhere  to  buck  the  top.  If  they're  just 
slashing  it.  it  doesn't  really  matter  where  it 
goes  because  you're  not  having  to  go  out 
there  and  limb  and  cut  the  tops  out  and 
create  another  hazard  for  yourself  (Tr.  OR 
265,  284-68). 

However,  other  commenters  disagreed 
with  AOL  about  what  size  tree  requires 


51696  Federal  Eegigter  /  Vol.  59.  N< .  196  /  Wednesday.  October  12,  1994  /  Rules  and  Regulations 


an  undercut  One  oonunenter  said  that 
undercuts  are  necessary  for  any  tree  that 
has  more  than  a  three-inch  base  (Ex.  9- 
16),  while  another  commenter  said 
undercuts  were  not  necessary  for  trees 
with  a  seven-inch  DBH  (Tr.  OR  421-22). 

The  APA,  however,  said  that  even 
trees  with  a  small  DBH  should  be 
undercut: 

You  heard  from  one  of  the  associations 
who  is  raoommending  that  with  regard  to 
what  I  call  undercuts,  they're  also  called  face 
cuts,  that  they  not  be  required  on  very  small 
trees,  and  there  vns  a  discussion  and 
possibly  a  recommendation  of  an  8-inch  or  7- 
inch  size  limit.  Unfortunately,  I  don't  have 
any  data.  But  we  do  know  and  I  will  watch 
to  see  if  I  can  find  any  and  submit  it  post 
4iearing.  1  went  through  our  files  and  could 
not  find  anything.  But  it  is  our  perception, 
after  studying  these  operations,  that  a  tree 
that's  8  inches  in  diameter  at  breast  height  is 
probably  about  12  inches  in  diameter  at  the 
stump,  and  whether  it's  an  oak  tree  or  a 
Douglas  fir  tree  that's  60  feet  tall  and  8  inches 
and  12,  it's  a  significant  mass  of  wood  that 
is  di^icult  to  control  to  get  on  the  ground  and 
could  cause  and  probably  has  caused  injuries 
and  maybe  even  deaths.  There's  enough  mass 
there  with  a  60- foot  tree  ripping  down, 
uncontrolled  in  its  fall,  to  cause  a  death.  And 
you  heard  from  the  Montana  folks,  that  they 
have  a  littl<bit  of  a  problem  with  that  too 
(Tr.  OR  48S-88). 

Moreover,  some  commenters 
opposing  the  undercut  requirement  also 
admitted  tlM^t  undercuts  were  necessary 
for  any  merchantable  tree,  regardless  of 
its  size.  They  said  that  whenever  a  tree 
has  a  merchantable  stem  for  a  sawlog 
product,  it  must  be  undercut  to  protect 
the  fiber  recovery  (Tr.  OR  422,  487-«8). 
They  said  undercutting  was  essential 
both  for  production  reasons  and  safety 
considerations  for  employees  bucking 
the  felled  tree. 

After  considering  the  evidence  in  the 
record,  OSHA  believes  a  provision 
requiring  that  each  tree  manually  felled 
be  undercut  is  necessary  to  protect 
employees  from  injury.  According  to  the 
VVIR  survey,  four  percent  of  employees 
injured  said  they  had  been  using  the 
wrong  cutting  method  at  the  time  of 
their  accident  (Ex.  2-1).  The  OSHA  FCI 
report  indicated  that  10  fellers  were 
injured  because  of  misjudgments  in 
cutting  the  tree  (Ex.  4-61). 

As  discussed  above,  undercutting 
helps  protect  the  feller  from  injury  by 
reducing  the  potential  for  the  tree 
splitting  and  falling  in  an  unintended 
direction  or  kicking  back  towards  the 
feller.  In  the  final  rule,  OSHA  is  also 
allowing  an  exception  to  the 
undercutting  requirement  when  the 
employer  demonstrates  that  felling  the 
particular  tree  without  an  undercut  will 
not  create  a  hazard  for  an  employee. 
OSHA  believes  that  when  the  hazards  of 


splitting  trees,  tree  kickback  and 
misdirected  Calls  are  not  present,  it  may 
be  appropriate  to  manually  fell  a  tree 
without  undercutting.  OSHA  notes  that 
t&e  employer  bears  the  burden  of 
demonstrating  that  the  hazards 
"scussed  in  this  section  are  not  present. 
ISHA  also  notes  that  the  employers 

nnot  make  a  blanket  determination 
tfiat  trees  of  a  particular  size  never  pose 
the  hazards  discussed  above  if  manually 
filled  without  an  undercut.  The 
condition  of  the  tree  and  the 
snrrounding  area  may  make  manually 
falling  even  a  small  a  tree  hazardous  if 
it  is  not  first  undercut.  The  tree  and 
ttose  conditions  must  be  assessed  on  a 
case  by  case  basis  to  determine  whether 
filling  the  tree  without  making  an 
undercut  would  create  a  hazard  for  an 
employee. 

J  For  two  reasons,  however,  OSHA  has 
(scided against  specifying anundercut 
exception  for  trees  of  a  certain  size. 
F^rst,  there  is  no  agreement  among  the 
cbmmenters  on  what  size  tree  could  be 
sifely  exempted  from  the  undercutting 
requirement.  There  is  evidence  in  the 
rtcord,  that  manually  felling  trees  of  the 
size  that  some  commenters  say  should 

exempted  from  the  requirement  can 

se  a  serious  hazard  to  fellers  (Tr.  OR 

5-69,  485-68).  Also,  while 

mmenters  agreed  that  unmerchantable 
tiees  did  not  require  undercutting,  none 
agreed  on  what  size  tree  constituted  an 
u  imerchantable  tree.  The  estimates  of 

V  hat  sizes  were  considered  to  be 

n  erchantable  trees  varied  greatly,  from 

3  to  10  inches  DBH,  depending  on  the 

t  pe  of  wood  being  harvested  (Ex.  5-46; 
1  r.  OR  265,  485-88).  And.  as  some 
o  )mmenters  have  pointed  out,  trees 
ii  icluded  in  this  range  of  sizes  can  pose 
li  izards  to  fellers. 

Second,  some  commenters ?aid  that 
a  ly  tree  that  is  considered  merchantable 
i!  undercut,  even  if  it  is  within  the 
r  inge  of  sizes  that  commenters  say 
s  lould  be  exempted.  According  to 
c  )mmenters  the  undercut  is  also  made 
ii  t  merchantable  trees  to  prevent 
s  ilitting  of  the  product  (Tr.  OR  284-88). 
/  s  such,  undercutting  may  be  done  on 
s  nail  trees  in  any  event. 

OSHA  does  note  that  in  many  cases 

V  hen  trees  are  determined  to  be 

u  imerchantable  they  are  not  manually 
fi  lied  but  rather  slashed  by  mechanical 
n  leans  (Tr.  OR  265.  268-69,  285-87, 

4  21-22).  This  provision  on  undercutting 
d  oes  not  apply  to  trees  felled  by 

r  echanical  means. 

b.  Backcut  requirement.  The  second 
ii  sue  regarding  manual  felling  on  which 
C  SHA  requested  comment  was  where 
fa  ickcuts  should  be  required  to  be  made. 
I»  the  proposed  standard,  OSHA 
r  iquired  that  backcuts  be  made  above 


the  horizontal  cut  of  the  undercut.  The 
1978  ANSI  logging  and  various  State 
logging  standards  contain  similar 
requirements  (e.g.,  Ex.  38K). 

Several  commenters  supported  the 
proposed  requirement  (Ex.  5-42,  9-15). 
These  commenters  said  a  backcut  above 
the  horizontal  cut  is  necessary  to  assure 
that  the  tree  does  not  fall  in  an 
unintended  direction. 

However,  other  commenters  said 
OSHA  should  permit  backcuts  to  be  at 
the  same  level  or  below  the  level  of  the 
undercut  (Ex.  5-28,  5-29.  5-42,  5-52. 
9-1;  Tr.  W2  229-31.  OR  395-96,  421- 
24,  499-500).  Some  said  that  a  same 
level  backcut  was  more  effective: 

Backcuts  should  be  made  on  the  same  level 
as  the  point  of  the  notch  of  the  undercut.  The 
hinge  is  what  keeps  the  tree  from  kicking 
back,  not  the  fact  that  the  backcut  is  higher 
than  the  undercut.  High  backcuts  run  &e  risk 
of  cutting  off  the  hinge,  actually  increasing 
the  danger  of  kickback  (Ex.  5-52). 

Other  commenters  said  that  backcuts 
above  the  horizontal  cut  were  not  as 
critical  when  using  the  Humboldt 
undercutting  method  (Ex.  5-42, 9-15). 
They  said  that  when  the  slanting  cut  of 
the  undercut  is  angled  downward,  the 
tree  is  more  likely  to  fall  in  the  intended 
direction  without  kicking  back. 
However,  one  of  these  commenters 
admitted  that  placing  the  backcut  at  the 
same  level  as  the  horizontal  cut  when 
using  the  Humboldt  undercut  method 
sacrificed  safety  for  quality  control: 

Quality  control  concerns  with  several 
companies  dictate  that  only  Humboldt 
undercuts  are  permissible  with  sawlog  grade 
timber,  so  that  wood  loss  is  minimized  by 
taking  the  notch  wood  out  of  the  stump. 
Quality  control  often  dictates  that  there  must 
be  a  flush  surface  on  the  end  of  the  log.  To 
avoid  having  to  make  another  cut  to  square 
up  a  log  butt,  fallers  will  attempt  to  make 
their  backcuts  meet  the  horizontal  face  cut  as 
'  closely  as  possible.  By  doing  this,  they 
sacrifice  the  safety  of  the  step  that  would 
have  been  left  on  the  stiunp  to  catch  a 
possible  backwards-moving  tree  butt,  and 
depend  only  on  the  downward-slanting  face 
on  the  stump  to  hold  the  tree  (Ex.  9-15). 

Two  commenters  said  the  backcut 
requirement  should  be  limited  to  those 
situations  when  tree  kickback  is  a 
problem,  which  they  contended  was 
only  on  steep  terrain,  when  felling 
uphill  or  through  trees  (Ex.  9-1,  9-4). 
Other  commenters  said  that  believed 
that  the  standard  should  provide  more 
flexibility  because  variations  frequently 
found  on  logging  sites,  such  as  lean  of 
the  tree  and  type  of  terrain,  would  make 
strict  adherence  to  the  regulation 
difficult  (Ex.  5-19.  9-9. 9-22;  Tr.  OR 
206-7,  395-96).  These  commenters  said 
that  the  cutting  decisions  should  be  left 
to  the  judgment  of  the  experienced 
feller. 
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After  reviewing  the  evidence  in  the 
record,  OSHA  has  decided  that  the 
proposed  backcut  provisions  are 
necessary  to  protect  fellers  from  being 
hit  or  crushed  by  the  tree  they  are 
felling.  As  discussed  above,  the  record 
shows  that  injuries  and  fatalities  have 
occurred  because  of  improper  cutting 
methods.  The  purpose  of  undercutting 
and  backcutting  trees  is  to  prevent  the 
tree  from  splitting,  felling  an 
unintended  direction  or  kicking  back 
into  the  feller.  OSHA  agrees  with  ANSI 
and  the  various  State  plan  States  that 
the  proposed  backcut  provisions  are 
necessary  to  protect  employees  against 
these  hazards. 

OSHA  does  not  agree  that  backcutting 
should  be  limited  only  to  those 
situations  when  tree  kickback  can  occur. 
The  record  shows  that  hazards  other 
than  tree  kickback  necessitate  the 
backcut  requirement.  Without 
appropriately-placed  backcuts.  trees  are 
more  likely  to  split  and/or  fall  in  an 
unintended  direction.  While  OSHA 
agrees  that  it  is  more  likely  that  this 
could  happen  when  trees  are  felled 
uphill.  OSHA  also  believes  the  record 
shows  that  the  possibility  exists 
regardless  of  the  terrain.  According  to 
the  VVIR  survey,  the  single  largest  cause 
of  injuries  reported  was  being  hit  by  a 
falling  tree  (Ex.  2-1).  Almost  one-half  of 
all  injiu-ies  reported  were  due  to 
employees  being  hit  or  crushed  bv  a 
falling  tree. 

In  the  final  rule  OSHA  has  provided 
.nn  exception  to  the  backcut 
requirement.  The  final  rule  allows  the 
backcut  to  be  placed  at  or  below  the 
horizontal  cut  in  tree  pulling  operations. 
Various  State  logging  standards  also 
provide  this  exception  to  the  backcut 
requirement  (e.g.,  Ex.  38K).  OSHA 
believes  this  exception  covers  those 
situations  in  which  a  special  cutting 
technique  may  be  required,  such  as  by 
Federal  agencies. 

V.  Summary  and  Explanation  of  the 
Final  Standard 

The  revision  of  the  pulpwood  logging 
standard  was  undertaken  in  response  to 
the  concern  on  the  part  of  OSHA  to  the 
number  of  fatalities  and  injuries  that 
occur  each  year  in  the  logging  industry. 
The  industry  itself  admits  that  logging  is 
a  high  hazard  industry.  As  discussed 
above,  the  injury  and  fatality  incidence 
rates  in  the  logging  industry  are  among 
the  highest  industry  incidence  rates  in 
the  country. 

The  OSHa  pulpwood  logging 
.standard,  1910.266,  addressed  only  the 
hazards  that  exist  in  the  pulpwood 
logging  industry.  However,  examination 
of  the  descriptions  of  accidents  and 
other  information  available  to  the 


Agency  indicates  that  the  same  hazards 
exist  for  employees  performing  logging 
operations  regardless  of  the  end  use  of 
the  harvested  trees. 

Many  commenters  supported  the  need 
for  a  comprehensive  logging  standard 
(Ex.  5-6,  5-10.  5-17.  5-18,  5-21,  5-22, 
5-36,  5-41,  5-42,  5-46,  5-49.  5-59,  5- 
61.  5-65,  5-69;  Tr.  Wl  pg  21,  73.  202). 
For  example,  one  commenter  said  that 
in  Maine  it  has  generally  been 
acknowledged  that  both  products 
(pulpwood  logs  and  logs  used  for  other 
purposes)  come  off  the  same  job  (Ex.  5- 
46). 

This  final  rule' provides  protection  for 
all  loggers  involved  in  timber 
harvesting,  including  loggers  employed 
as  part  of  a  mill  operation,  regardless  of 
the  end  use  of  the  forest  products  (saw 
logs,  veneer  bolts,  pulpwood,  chips, 
etc.).  This  standard  fills  the  current  gap 
in  coverage  by  providing  a  basic  level  of 
protection  for  all  loggers.  OSHA  has 
changed  the  title  of  1910.266  from 
"Pulpwood  Logging"  to  "Logging 
Operations"  in  order  to  reflect  the  w  ider 
coverage  of  this  revised  standard.  In 
addition,  OSHA  has  added  and/or 
modified  various  provisions  of  the 
pulpwood  logging  standard  to  address 
more  adequately  the  hazards  faced  in 
different  aspects  of  logging  operations. 
OSHA  also  has  updated  equipment 
specification  requirements  in  the 
revised  standard. 

Throughout  the  development  of  the 
revised  standard,  the  Agency  strove  to 
promulgate  a  final  rule  that  is  effective, 
and  that  is  simple,  concise,  enforceable, 
and  sustainable. 

Paragraph  (a)  Table  of  Contents 

OSHA  has  added  a  table  of  contents 
to  aid  employers  and  other  persons  in 
using  the  revised  standard.  The  table  of 
contents  identifies  the  provisions  that 
are  included  in  the  final  standard  and 
where  specific  requirements  can  be 
found.  The  table  of  contents  also  is  ' 
included  because  the  final  standard 
represents  a  significant  reorganization  of 
the  elements  of  the  pulpwood  logging 
standard. 

The  identification  of  the  major      ' 
paragraphs  will,  hopefully,  aid  persons 
in  reading  and  understanding  the 
requirements  of  this  final  rule.  In  order 
to  add  the  table  of  contents,  each  of  the 
subsequent  paragraphs  had  to  be 
renumbered.  The  paragraph  references 
in  the  following  discussion  of  the 
individual  provisions  of  the  standard 
are  to  the  paragraphs  of  the  final  rule, 
unless  otherwise  noted. 

Paragraph  (b)  Scope  and  Application 

This  paragraph  defines  the  scope  and 
application  of  this  standard.  The 


existing  standard  applied  only  to 
pulpwood  logging  operations.  That 
standard  adopted,  pursuant  to  section 
6(a)  of  the  Occupational  Safety  and 
Health  Act,  the  American  National 
Standards  Institute,  ANSI  03.1-1971 
Safety  Standard  for  Pulpwood  Logging 
(hereafter  1971  ANSI  standard)  (Ex  2- 
13).  Included  in  the  1971  ANSI  standard 
were  requirements  for  important  safety 
practices  along  with  provisions 
pertaining  to  personal  protective 
equipment,  first  aid  and  stationary  and 
mobile  equipment. 

When  ANSI  revised  the  1971 
con.sensus  standard  in  1978,  they 
expanded  the  scope  of  the  standard  to 
include  all  logging  operations.  The 
revised  ANSI  standard  adopted, 
virtually  unchanged,  many  of  the 
requirements  of  the  1971  pulpwood 
logging  standard,  and  applied  those 
provisions  to  all  logging  operations 
throughout  the  nation.  OSHA  has  taken 
a  similar  approach  in  this  rulemaking. 
In  paragraph  (b)(1),  the  Agency  has 
expanded  the  scope  of  the  pulpwood 
logging  standard,  1910.266,  and  to  cover 
all  logging  operations  regardless  of  the 
end  use  of  the  timber  products. 

In  paragraphs  (b)(1)  and  (b)(2)  of  the 
final  rule,  OSHA  makes  clear  that  the 
standard  applies  to  all  types  of  logging 
operations,  regardless  of  the  end  use  of 
the  wood.  Logging  operations,  as 
defined  in  paragraph  (c)  of  the  final 
rule,  include,  but  are  not  limited  to. 
marking,  felling,  bucking,  limbing, 
debarking,  chipping,  yarding,  loadinj^. 
unloading,  storing,  transporting 
machines  and  equipment  from  one  site 
to  another,  and  other  operations 
as,sociated  with  felling  and  moving  trees 
and  logs  from  the  stump  to  the  point  of 
delivery.  Many  commenters  supported 
the  application  of  the  standard  to  all 
types  of  logging  and  all  logging 
operations  (Ex.  5-6,  5-10,  5-17,  t,-\:\. 
5-21.  5-36.  5-42.  5^6,  5-48.  .=5-19.  V 
54.  5-61.  5-€5). 

One  commenter  said  OSH.\  «hould 
exclude  felling  operations  from  the 
logging  standard  and  cover  only  the 
movement  of  felled  trees  from  the  stump 
to  the  mill  (Ex.  17).  This  commenter 
said  that  felling  activity  is  not  the  most 
hazardous  part  of  logging  operations. 
OSHA  believes  the  record  does  not 
support  ttie  commenters 
recommendation.  The  record  clearlv 
shows  that  felling  activities  are  the  most 
hazardous  activities  bf  the  locging 
operation.  According  to  the  VviR  survev. 
more  than  one-half  of  all  reported 
injuries  involved  various  felling 
activities  (Ex.  2-1).  OSHA  believes  lh.nl 
if  the  standard  did  not  include  hazards 
associated  with  felling  the  trees,  that  the 
majority  of  employees  in  the  logging 


industry  would  still  be  exposed  to 
signiBcant  risk  of  injury  and  death. 
Therefore,  in  the  final  OSHA  has 
retained  coverage  of  tree  felling 
op>erations. 

Another  commenter  raised  the  issue 
about  whether  establishments  that  hire 
independent  contractors  to  perform 
various  logging  activities  are  considered 
employers  covered  by  this  standard  (Ex. 
5-23).  The  courts  have  held  in  various 
OSHA  cases  that  when  the  contractor 
exercises  control  over  the  means  and 
methods  by  which  the  independent 
contractor  performs  the  work,  that  the 
contractor  is  regarded  as  an  employer 
for  purposes  of  this  rule.  Loomis  Cabinet 
Co.  v.  Martin.  15  F.3d  1086  (9th  Cir. 
1994).  See  also  CastiUo  v.  Gibbons,  704 
F.2d  181. 18ft-93  (5th  Cir.  1993).  For 
example,  establishments  that  provide 
independent  contractors  with  machines, 
such  as  yarders  or  forklift  trucks,  to 
perform  the  job  are  exercising  control 
over  the  means  by  which  the  job  is 
performed. 

At  paragraph  (b)(1)  of  the  final  rule, 
the  Agency  has  excluded  from  coverage 
the  construction  or  use  of  cable  yarding 
systems.  Cable  yarding,  as  defined  in 
the  final  standard,  is  the  movement  of 
felled  trees  or  logs  from  the  area  where 
they  are  felled  to  the  landing  on  a 
system  composed  of  a  cable  suspended 
from  spars  and/or  towers.  The  definition 
further  states  that  the  trees  or  logs  may 
be  either  dragged  across  the  ground  by 
the  cable  or  carried  while  suspended 
from  the  cable.  One  of  the  end  towers 
is  located  in  the  area  where  the  trees  or 
logs  are  attached  to  the  cable  yarding 
system  and  the  other  end  is  at  the 
landing.  Cable  yarding  systems  are  used 
primarily  when  the  terrain  is  extremely 
rugged  and  the  felled  trees  and  logs  are 
otherwise  inaccessible.  Important 
elements  of  the  safe  use  of  a  cable 
yarding  system  include  the  selection 
and  use  of  climbing  devices  to  install 
the  system,  preparation  of  head  and  tail 
spars  and  intermediate  trees  or  towers, 
component  sizing,  system  rigging  and 
system  usage.  There  are  generally  three 
types  of  cable  yarding  systems,  namely, 
high  lead,  skyUne  and  slackline.  In  a 
high  lead  system,  the  mainline  is 
threaded  through  the  mainline  block 
(pull^)  that  is  attached  near  the  top  of 
the  spar  to  obtain  a  lift  of  the  logs  being 
yarded.  A  skyline  system  is  one  in 
which  the  line  (cable)  is  hung  between 
two  or  more  supports  on  which  a 
carriage  or  block  travels.  A  slackline 
system  is  a  form  of  skyline  system 
where  the  skyline  is  spooled  on  a  drum 
so  that  the  line  can  be  raised  or  lowered. 
In  all  three  systems,  the  spars  are 
usually  held  in  part  and  restrained 
against  movement  bylhe  use  of  guyUnes 
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th  at  are  anchored  to  the  ground  or 
ai  other  tree.  Trees  and  logs  may  be 
moved  by  a  cable  yarding  system  by 
dragging  them  along  the  ground  or 
while  they  are  suspended  from  the 
S)^tem. 

In  the  preamble  of  the  proposed  rule, 
O^HA  explained  that  this  exemption 
w^s  included  due  to  the  regional  nature 
of  the  use  of  cable  logging  systems.  State 
pi  m  States  in  the  far  west  that  have  the 
m  )st  significant  cable  logging  activity 
ha  ve  developed  very  detailed  cable 
lo  ;ging  standards.  Many  commenters 
te  tified  that  the  hazards  of  cable 
yi  rding  in  those  states  have  been 
ac  equately  covered  by  the  specific  state 
sti  Jidards  (Ex.  2-18,  2-19,  2-20,  2-21, 
2-  23.  5-17.  5-27.  5-39.  5-^5.  5-74 
th  ough  5-92.  38J.  38K).  However,  some 
CO  mmenters  discussed  the  need  for 
in  :reased  regulation  of  cable  yarding 
operations  on  the  national  level  because 
they  assert  there  is  increasing  use  of 
ca  lie  yarding  in  non-western  regions  of 
th  !  country  where  no  State  standards 
ex  St  (Ex  5-19.  5-20,  5-36). 

^fter  careful  consideration  of  the 
CO  mments,  OSHA  has  decided  to  retain 
th  i  exclusion  for  cable  yarding 
op  erations  in  this  final  rule  for  several 
rei  isons.  First,  the  State  logging 
sti  ndards  that  address  cable  yarding  are 
detailed  specification  standards  that 
ad  equately  address  the  unique  hazards 
as  ;ociated  with  the  construction  and 
us  i  of  cable  yarding  in  those  particular 
St  ites,  that  are  all  western  States.  For 
ex  jmple.  those  standards  deal  with 
CO  iistruction  of  cable  yarding  systems 
or  steep  slopes  that  are  predominently 
in  those  western  States.  Those  State 
ca  3le  yarding  standards  will  not  be 
af  Bcted  by  the  Federal  logging  standard. 
Se  :ond.  there  is  no  evidence  in  this 
ru  emaking  record  that  those  standards 
ar  )  not  addressing  particular  hazards 
as  lociated  with  cable  yarding  in  those   . 
St  ites.  Third.  OSHA  agrees  with  the 
A]  'A  that  the  prevalent  use  of  cable 
ya  -ding  is  in  those  States  that  have  their 
,  ov  n  standards  that  include 
rei  [uirements  for  cable  yarding.  None  of 
th  5  commenters  representing  non- 
w(  stem  logging  establishments 
in  licated  that  cable  yarding  is  being 
pe  rformed  in  their  area  or  by  their 
m(  mber  companies.  Fourth.  OSHA 
be  ieves  there  is  not  sufficient 
in  brmation  and  data  in  the  record 
retarding  cable  yarding  activities  in 
nai-westem  States  to  determine  at  this 
pofint  whether  the  various  cable  yarding 
regulations  of  the  western  States  would 
be  appropriate  to  apply  nationwide.  For 
ex  impyle,  logging  in  western  States  is 
us  laliy  dear  cut  logging  while  selective 
cutting  is  more  prominent  in  non- 
wastem  states  (Ex.  2-1).  Other  logging 


conditions  vary  across  regions,  such  as 
tree  size  and  type,  weather,  and  terrain. 
For  example,  logging  operations  in 
western  States  are  three  times  more 
likely  to  be  on  steep  slopes,  where 
skidding  may  be  impossible  (Ex.  2-1). 
OSHA  believes  that  these  differences 
might  affect  what  would  constitute 
appropriate  cable  yarding  rules  for  non- 
western  States.  Therefore,  OSHA 
believes  this  issue  requires  further  study 
before  the  Agency  promulgates  a 
national  cable  yarding  standard. 

However,  OSHA  emphasizes  that  the 
exclusion  of  cable  yarding  is  only  for 
the  construction  and  use  of  the  cable 
yarding  system  itself.  Other  parts  of  the 
logging  operation  taking  place  where 
cable  yarding  systems  are  present  will 
be  covered  by  this  standard.  Just  as  this 
standard  extends  the  pulpwood  logging 
standard  to  cover  the  same  hazards 
experienced  elsewhere  in  the  logging 
industry,  OSHA  believes  that  these 
same  hazards  need  to  be  covered  by  this 
standard  when  cable  yarding  operations 
are  being  performed.  For  example,  the 
hazards  for  loggers  felling  trees  exist   ' 
regardless  of  how  the  trees  or  logs  are 
moved  about  the  woric  site.  To  this  end, 
the  Agency  has  included  in  the  final 
standard  the  felling  of  the  trees  and  the 
other  operations  that  are  conducted  in 
conjunction  with  the  use  of  a  cable 
yarding  system. 

It  should  also  be  noted  that  the  use  of 
yarding  machines  with  winches  for 
playing  out  and  retrieving  cable  is  not 
considered  cable  yarding  for  the 
purposes  of  this  standard.  Therefore, 
this  operation  is  covered  by  this  final 
logging  standard.  In  this  type  of  log 
retrieval,  a  yarding  machine  plays  out 
cable,  to  which  is  attached  a  choker 
sling  that  is  secured  to  a  tree  or  log. 
Once  the  sling  is  attached  to  the  log,  the 
cable  is  wound  onto  the  drum  and  the 
tree  or  log  is  then  yarded  by  skidding 
while  attached  to  and  supported  by  the 
cable  on  the  winch.  This  system  of 
yarding  is  oftentimes  used  when  logging 
is  being  conducted  along  a  roadway  or 
other  area  where  access  to  the  area 
where  the  tree  is  felled  is  not  practical 
and  the  area  where  the  yarder  (skidder) 
is  operating  is  on  the  roadway  or  in  an 
accessible  area. 

At  paragraph  (b)(3)  of  the  final  rule 
OSHA  emphasizes  that  this  standard  is 
not  a  totally  "vertical"  standard  for 
logging  operations.  That  is,  the 
requirements  of  this  final  rule  are  to  be 
supplemented  by  other  applicable 
requirements  found  elsewhere  in  part 
1910.  When  there  is  a  cwresponding  . 
provision  elsewhere  in  part  1910  that 
addresses  the  same  hazard  or  condition 
of  work  as  a  provision  of  the  logging 
standard,  the  more  specific  logging 
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provision  takes  precedence  for  logging 
operations.  By  contrast,  when  hazardous 
working  coDditioDS  are  not  addressed  or 
covered  by  the  logging  standard,  the 
other  requirements  of  part  1910  apply. 
For  example,  employers  in  the  logging 
industry  must  provide  employees 
protection  against  occupational  noise 
exposure  by  meeting  the  requirements 
of  29  CFR  1910.95.  Employers  in  this 
industry  must  also  comply  with  th^ 
permissible  exposure  limit  for  wood 
dust  specified  in  29  CFR  1910.1000  and 
meet  the  field  sanitation  requirements  of 
29  CFR  1910.28. 

Several  commenters  raised  the  issue 
about  what  standards  apply  to  the 
construction  of  roads  and  trails  (Ex.  5- 
16,  5-44,  and  5-63).  These  commenters 
said  th«B  was  confusicm  about  whether 
the  entire  part  1926  would  be  applied  to 
logging  operations.  Construction 
activities  such  as  the  building  of  roads 
and  trails  are  not  logging  operations, 
therefore  they  are  covered  by  applicable 
construction  standards  and  not  the 
logging  standard.  As  such,  the  use  and 
maintenance  of  the  equipment  to 
perform  the  construction  of  those  roads 
and  trails,  such  as  graders,  scrapers, 
front-end  loaders,  and  bulldozers,  are 
covered  by  the  construction  standards. 
In  addition,  the  building  of  roads  and 
trails  to  teach  logging  sites  is  not  a 
logging  operation,  but  is  a  construction 
activity  that  is  carried  out  preparatory  to 
the  logging  activity.  Therefore,  in  this 
final  standard  OSHA  has  removed 
references  to  road  building  construction 
activities.  Road  building  in  conjunction 
with  the  establishment  of  a  logging 
activity  is  no  different  than  road 
building  to  gain  access  to  any  other 
operation  and  is  covered  in  the  general 
construction  standards. 

However,  the  felling  of  trees  in 
preparation  for  the  construction 
activities,  sudi  as  the  building  of  roads, 
is  considered  to  be  a  logging  operation. 
To  the  extent  that  any  employee  is 
performing  a  logging  operation  in 
preparation  for  construction  activities, 
the  employee  is  performing  general 
industry  work,  and  the  requirements  of 
this  standard  as  well  as  other  applicable 
sections  of  part  1910,  apply  in  order  to 
safely  fell  those  trees.  For  example,  if 
trees  are  felled  to  prepare  for  road 
construction,  the  requirements  in  this 
final  nite  and  other  sections  of  part  1910 
apply.  This  reasoning  also  applies  to 
felling  of  trees  in  preparation  for 
agricultural  activities  (e.g.,  felling  trees 
to  prepare  land  for  crops).  Felling  of 
those  trees  it  general  industry  wwk  and 
the  requirements  of  this  standard  as 
well  as  other  applicable  sections  of  part 
1910  apply.  To  this  end.  OSHA  has 
specifically  leferenoed  the  applicability 


of  the  final  logging  standard  in  29  CFR 
Part  1928  to  felling  of  trees  in 
preparation  of  agricultural  activities. 

Paragraph  (c)  Definitions 

hi  paragraph  (c),  OSHA  is  adopting  a 
number  of  definitions  to  clarify  the 
meaning,  intent  and  purpose  of  certain 
terms  contained  in  this  standard. 
Several  d^nitions  contained  in  the 
pulpwood  logging  rule  were  deleted 
from  the  proposed  rule  because  the 
terms  were  no  l(mger  used  in  the 
regulatory  text  In  addition.  17  new 
definitions  were  added  to  the  proposal. 
In  the  final  rule  OSHA  has  added  and 
changed  several  definitions  to  better 
reflect  the  intent  of  the  Agency  and  to 
aid  interested  persons  in  understanding 
the  requirements  of  this  standard.  In 
addition,  in  the  final  rule  OSHA  has 
deleted  several  proposed  definitions. 
Many  of  these  terms  involved  cable 
yarding  and  road  construction  activities, 
that  are  not  covered  by  this  final  rule. 

"Cable  yarding"  is  defined  in  this 
final  rule  as  the  movement  of  felled 
trees  or  logs  from  the  area  where  they 
are  felled  to  a  landing  by  attaching  them 
to  a  suspended  cable  system.  The 
supports  for  the  cable  that  carries  or 
supports  the  trees  or  logs  are  called 
head  and  tail  spars.  Spars  may  be 
fashioned  from  standing  trees  or  bom 
metal  towers  (commonly  called  metal 
spars).  There  may  be  additional 
intermediate  spars  if  the  cable  run  is  of 
sufficient  length  to  require  intermediate 
support.  OSHA  has  specifically  defined 
"cable  yarding"  in  the  final  rule  to  aid 
persons  in  \mderstanding  the  scope  of 
the  exclusion  from  the  standard  for  this 
particular  type  of  logging  operation. 

"Danger  tree"  is  defined  in  the  final 
rule  as  any  standing  tree  that  presents 
a  hazard  to  an  employee  due  to 
conditions  such  as,  but  not  limited  to, 
deterioration  or  physical  damage  to  the 
root  system,  trunk,  stem  or  limbs,  and 
the  direction  and  lean  of  the  tree.  The 
tree  may  be  dead  or  alive.  This  term  was 
not  contained  in  the  proposed  standard. 
Instead,  the  related  terra  "snag"  was 
included  and  defined  as  any  dead  tree 
or  portion  thereof  remaining  standing. 
Also,  the  term  "widow  maker"  was 
included  in  the  proposed  rule  and 
defined  as  an  overhanging  limb  or 
section  of  tree  that  could  become 
dislodged  and  drop  to  the  ground. 
Several  commenters  said  this  term 
should  replace  the  use  of  "snag"  in  the 
proposed  rule  because  the  definition  of 
snag  implies  that  all  dead  trees  are 
dangerous  (Ex.  5-17. 5-50.  5-64, 17). 
Rep.  )oiene  Unsoeld.  frtim  the  State  of 
Washington,  said  that  not  all  snags  were 
dangerous  to  employees  and  many  were 
essential  to  the  health  of  the  wildlife 


community  (Ex.  17).  In  this  final  rule, 
OSHA  has  decided  to  use  the  term 
"danger  tree."  a  term  that  is  used  in  the 
State  of  Washington  logging  standard 
that  is  more  inclusive  of  the  various 
conditions  that  could  cause  a  tree  to  be 
dangerous  (Ex.  2-22). 

"Designated  person"  is  defined  in  tlie 
final  rule  as  an  emploj'ee  who  has  the 
requisite  knowledge,  training  and 
experience  to  perform  specific  duties. 
This  definition  is  a  close  parallel  to  the 
definition  of  the  term  used  in  consensus 
standards  dealing  with  material 
handling  equipment,  such  as  the 
American  Society  of  Mechanical 
Engineers,  ASME  B30.5-1989  with 
Addenda.  "Safety  Standard  for  Mobile 
Cranes"  (Ex.  38DD  and  EE).  In  the 
ASME  standard,  a  designated  person  is 
defined  as  an  employee  who  is  selected 
or  assigned  by  the  employer  as  being 
competent  to  perform  specific  duties.  In 
this  final  rule,  the  Agency  has  amended 
that  definition  to  indicate  that  the 
employee  needs  to  have  the  knowledge, 
training  and  experience  to  perform  that 
job  or  duty  for  which  he/she  is 
designated.  The  possession  of  those 
attributes  is  not  a  discretionary  decision 
on  the  part  of  the  employer  but  a 
mandatory  prerequisite  that  the 
employee  must  possess.  Knowledge  and 
competency  are  normally  achieved 
through  training  or  experience  or  a 
combination  of  those  activities. 

In  this  final  rule  a  signal  person,  an 
explosive  handler  and  user,  a  machine 
operator,  a  trainer,  and  a  supervisor  of 
new  and  newly-trained  employees  must 
be  designated  persons.  In  these  cases, 
the  Agency  recognizes  that  each  of  those 
individuals  must  have  knowledge, 
experience,  and  training  to  competently 
perform  those  tasks.  For  example,  a 
signal  person  needs  to  know  the  various 
signals  to  use  when  indicating  that  a 
particular  operation  or  movement  is  to 
be  made.  The  signal  person  also  must 
know  and  understand  how  the  task  is  to 
be  performed  and  the  role  of  his  signals 
in  completing  the  task  safely. 

"Domino  felHng"  is  defined  in  the 
final  rule  as  the  partial  cutting  of  several 
trees  that  are  left  standing  and  then 
pushed  over  with  a  pusher  tree.  Domino 
felling  is  a  dangerous  practice  that  is 
prohibited  by  the  final  standard.  When 
one  tree  falls  into  or  against  another 
tree,  the  direction  of  fall  of  each  tree 
may  be  altered  to  the  point  that  either 
tree  may  fall  in  an  unexpected,  and 
oftentimes,  dangerous  location 
Whenever  one  tree  is  being  felled  and  it 
strikes  another  tree,  the  base  of  the  tree 
being  felled  can  kick  back,  striking  the 
feller  who  has  not  moved  away 
sufficiently  from  the  tree  being  felled. 
Additionally,  one  tree  falling  Into 
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another  tree  can  result  in  the  initial  tree 
becoming  lodged  in  the  second  tree, 
thereby  making  it  necessary  for  an 
employee  to  remove  the  lodged  tree. 

"Health  care  provider"  is  defined  in 
this  final  rule  as  a  health  care 
practitioner  operating  within  the  scope 
of  his/her  license,  certificate, 
registration  or  legally  authorized 
practice.  As  used  in  this  standard, 
health  care  providers  are  practitioners 
whose  authorization  qua.lifies  them  to 
approve  first-aid  kits  that  are  to  be  used 
in  the  logging  industry. 

"Log"  nas  been  defined  in  the  final 
rule  as  a  segment  sawed  or  split  from  a 
felled  tree.  This  term  replaces  the  terms 
section,  log,  boh  and  tree  length,  that 
were  all  used  in  the  pulpwood  logging 
standard  and  the  proposed  standard. 
The  usual  practice  in  the  har\'esting  of 
large  and/or  tall  trees  is  to  cut  them  into 
shorter,  more  manageable  lengths  before 
they  are  yarded  so  tJhat  they  may  be 
more  easily  handled  and  transported.  In 
some  cases,  extremely  large  diameter 
trees  may  be  split  lengthwise  so  that 
they  can  be  handled  and  transported  to 
the  mill  for  further  processing.  Although 
the  practice  of  splitting  a  very  large  tree 
is  not  as  common,  the  Agency  has 
included  a  log  as  any  section  of  tree, 
whether  that  section  has  been  cut  or 
split  from  a  tree. 

"Logging  operations"  is  defined  in  the 
final  standard  as  operations  associated 
.  with  felling  and  moving  trees  and  logs 
from  the  stump  to  the  point  of  delivery, 
such  as,  but  riot  limited  to,  marking, 
felling,  bucking,  limbing,  debarking, 
chipping,  yarding,  loading,  unloading, 
storing,  and  transporting  machines, 
equipment  and  personnel  fiom  one  site 
to  another.  The  proposed  rule  did  not 
define  logging  operations.  OSHA  has 
included  this  definition  in  the  final  rule 
to  emphasize  that  this  standard  covers 
those  operations  involving  the  felling 
and  moving  of  felled  trees,  as  opposed 
to  otheroperations,  such  as  road 
building  that  are  preparatory  to  rather 
than  part  of  logging  operations. 

"Machine"  is  defined  in  the  final 
standard  as  a  piece  of  equipment  having 
a  self  contained  powerplant  that  is 
operated  off-road  and  is  used  for  the 
movement  of  materials.  Machines 
include  tractors,  skidders,  front-end 
loaders,  scrapers,  graders,  bulldozers, 
swing  yarders,  log  stackers  and 
mechanical  felling  devices,  such  as  tree 
shears  and  feller-bunchers.  In  the 
pulpwood  logging ^nd  proposed 
standards,  terms  such  as  "machine"  and 
"equipment"  wer&used  interchangeably 
to  describe  a  piece  of  equipment  that  is 
intended  to  be  operated  off-road  and  is 
used  primarily  for  the  movement  of 
material.  Some  commenters  said  they 


were  confused  about  whether 
"vehicles"  were  included  within  the 
erm  "mobile  equipment,"  that  had  been 
iroadly  defined  as  the  kind  of 
K}uipment  which  includes  mobility  as 
)art  of  its  work  function.  Because  of  the 
lotential  for  confusion  regarding  the 
ntention  of  the  Agency  in  proposing 
-equirements  for  off-road  versus  on-road 
equipment,  the  Agency  has  defined  both 
he  terms  "machine"  and  "vehicle."  The 
ntent  of  the  Agency  in  including  these 
erms  is  to  distinguish  between 
nachines,  whose  primary  area  of 
operation  is  off- road  and  are  primarily 
naterial  movers,  and  vehicles  that 
nclude  personnel  and  material 
;onveyances  operated  on  highways  as 
veil  as  off-road. 

The  operators  of  many  vehicles 
primarily  trucks,  tractor/trailers  and 
)uses)  require  special  licenses  or 
indorsements  to  qualify  as  an  operator 
jf  that  type  vehicle.  In  contrast, 
nachine  operators  usually  do  not  have 
o  possess  a  special  license.  Therefore, 
3SHA  is  defining  and  imposing 
lifferent  logging-related  requirements 
or  the  operation  of  machines  and 
/chicles.  The  use  of  the  term  "machine" 
is  used  in  this  standard  should  not  be 
:onfused  with  the  use  of  that  term 
jlsewhere  in  these  general  industry 
standards. 

"Rated  capacity"  is  defined  in  the 
inal  rule  as  the  maximum  load  that  a 
jiece  of  material  handling  equipment 
:an  safely  lift  and  move.  This  is  a  term 
hat  is  commonly  used  when  describing 
he  capability  of  a  piece  of  material 
landling  equipment.  The  rated  capacity 
]f  a  piece  of  material  handling 
jquipment  is  initially  determined  by  the 
nanufacturer  and  documented  in  the 
jperators  manual  and  on  the  equipment. 

"Serviceable  condition"  is  defined  in 
his  final  rule  as  that  quality  of  a  tool, 
nachine,  vehicle,  or  other  device  to 
jperate  as  it  was  intended  by  the 
nanufacturer  to  operate.  OSHA  believes 
hat  there  are  many  conditions  that  can 
jxist  with  a  piece  of  equipment  that 
A^ould  make  it  unserviceable,  as  well  as 
3ther  conditions  that  would  not 
iimilarly  qualify.  For  example,  seat 
:overing  material  on  a  tractor  that  has 
lecome  cracked,  although 
incomfortable,  would  not  normally 
qualify  as  axondition  that  would  make 
he  machine  unserviceable.  On  the  other 
land,  worn  brakes  or  a  leak  in  the  brake 
;ystem  would  definitely  make  a 
nachine  or  vehicle  unserviceable. 
\dditionally,  cracked  or  broken  gauges 
ind  defective  or  leaking  fuel  systems  are 
jther  conditions  that  would  render  a 
nachine  or  vehicle  unserviceable. 

In  the  case  of  personal  protective 
equipment,  head  protection  that  has  a 


crack  that  would  compromise  the  ability 
of  the  hard  hat  to  absorb  further  impact 
without  injiuing  the  employee  is  an 
example  of  an  unserviceable  condition. 
On  the  other  hand,  a  small  dent  in  a 
hard  hat  would  not  necessarily  render 
the  head  protection  unserviceable. 

"Tie  down"  is  defined  in  the  final 
rule  as  an  assemblage  of  binder  and 
strapping  (either  chain,  cable,  steel 
strips  or  fiber  webbing)  that  is  used  to 
secure  a  load  to  the  bed  of  a  transport 
vehicle.  In  the  proposed  rule,  OSHA 
used  the  term  "binder"  to  indicate  the 
assembly  that  is  used  to  secure  a  load 
to  a  vehicle  during  transport  of  that 
load.  As  pointed  out  by  two  commenters 
(Ex.  5-7;  Tr.  OR  20),  a  binder  is  a 
component  of  a  tie  down  and  is  the 
ratchet  assembly  that  is  used  to  secure 
and  tighten  the  strapping  of  the  tie 
down.  In  this  final  rule,  the  Agency  has 
corrected  the  definition. 

"Vehicle"  is  defined  as  a  personnel 
conveyance  and/or  material  handling 
equipment.  Included  are  cars,  buses, 
trucks,  trailers  and  semi-trailers. 
Although  vehicles  normally  operate  on 
public  roads,  their  use  is  not  limited  to 
that  environment.  Any  of  these  pieces  of 
equipment  may  operate  not  only  on 
public  roads,  but  may  also  be  used  to 
transport  personnel  or  materials  off- 
road.  For  example,  when  a  logging  truck 
or  tractor/ trailer  is  moving  a  load  of 
trees  or  logs,  the  vehicle  may  have  to 
traverse  not  only  the  logging  trails  or 
roads,  but  may  have  to  operate  on  the 
public  thoroughfares  to  deliver  its  load 
to  the  mill  or  other  off-loading  point. 
This  final  rule  covers  the  logging 
operation  from  the  site  of  the  felling  of 
the  trees  to  the  point  of  delivery  of  the 
trees  or  logs. 

Paragraph  (d)  General  Fequirements 

Included  in  the  general  requirements 
paragraph  of  the  final  rule  are 
requirements  for  personal  protective 
equipment,  seat  belts,  first  aid,  fire 
extinguishers,  environmental 
conditions,  work  areas,  signaling  and 
signal  equipment,  overhead  electric 
lines,  flammable  and  combustible 
liquids  and  explosives  and  blasting 
agents. 

Personal  Protective  Equipment 

Paragraph  (d)(1)  contain  requirements 
for  personal  protective  equipment  (PPE), 
including  its  use  and  maintenance,  and 
the  inspection  of  PPE  before  its  use 
during  a  workshift.  Paragraph  (d)(1)  also 
specifies  when  employees  must  use 
gloves,  leg  protection,  logging  boots, 
head  protection,  and  eye  and  face 
protection.  This  final  rule,  however, 
does  not  contain  requirements  for  other 
types  of  personal  protective  equipment 
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that  are  covered  by  other  general 
industry  lequirements  contained 
elsewhere  In  part  1910  (Le..  hearing 
protection  and  respiratory  protection). 
Paragraph  (b)(3)  already  makes  clear 
that  other  requirements  contained  in 
part  1910  automatically  apply  when  the 
logging  standard  has  not  addressed  a 
particular  hazard  or  working  condition. 
Therefore,  since  part  1910  already 
require  the  use  and  maintenance  of  PPE, 
OSHA  has  included  in  paragraph  (d)(1) 
only  those  items  of  personal  protective 
equipment  that  are  not  contained 
elsewhere  in  that  part  or  that  are  in 
some  way  different  from  the 
requirements  contained  in  elsewhere  in 
part  1910.  As  such,  references  to 
respiratory  protection  in  subpart  I  of 
part  1910  and  hearing  protection  at 
§  1910.95  have  been  deleted  from  this 
final  rule. 

Paragraph  (d)(l)(i)  of  the  final  rule 
requires  that  the  employer  assure  that 
all  PPE  is  maintained  in  a  serviceable 
condition.  This  employer  responsibility 
applies  whether  the  PPE  is  provided  by 
the  employer  or  provided  by  the 
employee.  One  commenter 
recommended  that  OSHA  include  this 
provision  in  the  final  rule  (Tr.  W2  195). 
This  provision  parallelslhe 
maintenance  requirements  of  the 
general  industry  PPE  standards. 
Specifically,  1910.132(b)  also  requires 
that  when  employees  are  allowed  to 
provide  their  own  PPE,  the  employer  is 
still  responsible  for  assuring  its  proper 
maintenance.  OSHA  has  recognized  that 
whether  or  not  the  employer  pays  for 
particular  types  of  PPE  that  must  be 
worn  in  the  workplace,  the  employer  is 
responsible  for  assuring  that  required 
PPE  is  adequately  protecting  employees 
fi-om  workplace  hazards.  The  only  way 
for  the  employer  to  assure  that  PPE 
adequately  protects  employees  from 
workplace  hazards  is  to  inspect  the  PPE 
and  maintain  it  in  the  condition  that  it 
was  intended  by  the  manufacturer.  The 
final  rule,  in  paragraphs  (d)(l)(i)  (PPE 
maintenance)  and  (ii)  (PPE  inspection), 
imposes  such  responsibilities  directly 
on  the  employer. 

In  order  to  assure  that  all  PPE  is 
maintained  in  a  serviceable  condition, 
paragraph  (d)(l)(ii)  requires  that  the 
employer  assure  that  all  PPE  be 
inspected  before  initial  use  during  each 
workshift.  This  inspection  will  assist 
employers  in  identifying  whether  any 
PPE  is  not  functioning  properly  so  that 
unserviceable  equipment  can  be 
repaired  or  replaced.  This  paragraph 
also  requires  that  before  work  is 
commenced,  the  employer  must  repair 
defects  or  damage,  or  replace  the  PPE. 
The  Agency  considers  defects  and 
damage  to  be  conditions  that  detract 


from  the  ability  of  the  product  to 
perform  its  intended  function.  For 
example,  worn  cuffii  on  leg  protection 
that  do  not  compromise  the  ability  of 
the  1^  protection  to  resist  chain-saw 
cuts,  is  not  a  defect  or  damage  within 
the  meaning  of  this  standard.  However, 
a  cut  of  the  1^  protection  and  loss  of  the 
fibrous  material  that  is  used  to  resist  the 
chain  saw  would  definitely  be  a  defect 
or  damage.  When  there  is  a  defect  or 
damage,  the  PPE  must  be  repaired  so 
that  the  condition  no  longer  affects  the 
serviceabiUty  of  the  item  or  the  item 
must  be  replaced  before  work 
commences. 

Discussed  below  are  the  specific  PPE 
requirements  of  the  final  rule.  OSHA 
notes  that  each  of  the  requirements  of 
paragraphs  (d)(l)(iv)  through  (vii) 
require  that  the  employer  assures  that 
the  employee  wears  PPE  meeting  the 
requirement  of  the  final  rule.  It  is  the 
responsibility  of  the  employer  to  assure 
that  serviceable  PPE  is  available  and 
worn  by  employees  when  required  by 
the  final  rule.  As  discussed  above  in  the 
Major  Issues  section,  with  the  exception 
of  logging  boots,  these  specific  PPE 
requirements  impose  on  the  employer 
the  obligation  to  provide  such  PPE  at  no 
cost  to  the  employee. 

Gloves 

Paragraph  {d)(l)(iii)  of  this  final  rule 
requires  that  the  employer  provide,  at 
no  cost  to  the  employee,  and  assure  that 
each  employee  handling  wire  rope 
wears  cotton  gloves  or  other  equivalent 
hand  protection.  In  the  proposed  rule, 
OSHA  specified  that  the  employer 
provide  hand  protection  consisting  of 
suitable  heavy-duty  puncture-resistant 
gloves  when  employees  were  working 
with  wire  rope.  Several  State  logging 
standards  also  require  the  use  of  gloves 
for  employees  working  with  wire  rope 
(Ex.  2-18.  2-19.  2-20.  2-22.  2-23.  38K). 

OSHA  received  many  comments 
regarding  the  proposed  requirement  (Ex. 
5-7,  5-17,  5-20,  5-27.  5-29,  5-30,  5-32, 
5-35,  5-39,  5-43.  5-44.  5-45,  5-51.  5- 
54.  5-55.  5-62.  5-74  through  5-92;  Tr. 
OR  104).  Many  commenters  objected  to 
the  requiring  the  use  of  puncture 
resistant  gloves,  such  as  leather  gloves, 
for  logging  operations.  First, 
commenters  argued  that  there  are  no 
gloves  that  are  puncture  resistant  in  all 
circumstances  (Ex,  5-54;  Tr.  OR  104). 
They  argued  that  wire  rope  can 
puncture  even  leather  gloves.  Second, 
several  commenters  indicated  that 
cotton  gloves  have  become  the  industry 
standard  and  that  their  experience  had 
shown  that  medium  weight  cotton 
gloves  are  considered  safer  than  leather 
gloves  in  logging  operations  when 
punctures  can  occur.  According  to  these 


commenters.  cotton  gloves  give  the 
logger  a  better  ieel  of  jaggers  (broken 
wires  in  a  wire  rope)  when  they 
penetrate  so  the  logger  is  able  to  quickly 
let  go  of  the  wire  rope  (Ex.  5-17,  5-74 
through  5-92).  They  added  that  break- 
away gloves  are  imperative  when  the 
wire  rope  travels  at  high  speed  and 
reaction  time  is  critical  (Ex.  5-74 
through  5-92).  They  said  that  cotton 
gloves,  but  not  leather  gloves,  will  tear 
away  from  the  hand  when  caught  by  a 
jagger  rather  than  forcibly  pulling  the 
hand  along  v«th  the  jagger,  causing  the 
employee  to  fall  and  possibly  into  the 
path  of  the  log  (Ex.  5-7,5-74  through 
5-92).  These  commenters  argued  that 
pulling  of  the  hand  and  glove  could 
make  a  minor  hand  injury  more  serious 
such  as  making  a  small  puncture  wound 
a  tear  or  laceration  of  the  skin  (Ex.  5- 
29).  Third,  one  commenter  indicated 
that  cotton  gloves  provide  adequate 
protection  because  a  review  of  their 
recordable  accidents  since  1982 
indicated  that  no  employee  wearing 
cotton  gloves  while  handling  wire  rope 
had  suffered  an  injury  requiring  medical 
attention  (Ex.  5-45).  Fourth,  these 
commenters  said  leather  gloves  are 
generally  considered  hazardous  for 
logSii^g  operations  because  they  do  not 
have  good  gripping  ability  on  cable 
when  wet  (Ex.  5-7,  5-20,  5-43,  5-46). 
These  commenters  asserted  that  cotton 
gloves  provided  better  gripping  ability 
in  the  same  circumstances. 

Fifth,  commenters  argued  that  the 
required  gloves  must  be  applicable  and 
efficient  for  a  wide  range  of  logging 
activities.  One  commenter  pointed  out 
that  employees  who  use  saws  also  work 
with  wire  rope,  and  very  few  will  take 
the  time  to  change  gloves  between  each 
operation  (Ex.  5-35).  For  these  reasons. 
OSHA  has,  in  this  final  rule,  changed 
the  requirement  for  the  use  of  hand 
protection  to  specify  that  cotton  gloves 
or  other  equivalent  hand  protection 
must  be  worn  when  handling  wire  rope. 
Leg  protection.  At  paragraph  (d)(l)(iv) 
of  the  final  rule,  OSHA  is  requiring  that 
the  employer  provide,  at  no  cost  to  the 
employee,  and  assure  that  each 
employee  who  operates  a  chain  saw 
wears  leg  protection.  This  paragraph       | 
requires  that  the  leg  protection  be 
comprised  of  ballistic  nylon  or  other 
materiaFthat  the  employer  demonstrates 
provides  equivalent  protection.  In 
addition,  this  paragraph  requires  that 
the  leg  protection  cover  the  full  length 
of  the  thigh  to  the  top  of  the  boot  on 
each  leg. 

The  pulpwood  logging  standard  did 
not  have  a  requirement  for  the  use  of 
chaps  or  other  leg  protection.  The 
proposed  rule  would  have  required  that 
chain-saw  0|)erators  wear  ballistic  nylon 


51702   Federal  Register  /  Vol.  59, 


or  equivalent  protection  covering  each 
leg  from  tipper  thigh  to  boot  top  or  shoe 
top.  Both  the  State  of  Washington  and 
the  State  of  Oregon  logging  standards 
require  the  use  of  leg  protection  by 
chain-saw  operators  (Ex.  2-22,  38K). 

The  need  for  and  the  use  of  leg 
protection  was  One  of  the  issues  raised 
in  the  hearing  notice  and  has  been 
discussed  above  in  the  Major  Issues 
section.  The  evidence  in  the  record,  as 
discussed'above,  strongly  supports  the 
need  for  a  requirement  for  leg  protection 
for  each  chain  saw  operator  in  order  to 
protect  that  operator  against  being 
injured  by  contact  with  a  moving  saw 
chain.  OSHA  points  out  that  the 
requirement  for  using  leg  protection 
applies  to  each  employee  who  operates 
any  chain  saw  at  any  time  on  the  job. 
This  requirement  includes  the  employee 
who  is  a  regular  chain  saw  operator  as 
well  as  the  employee  who  occasionally 
uses  a  chain  saw.  Some  commenters 
emphasized  the  need  for  any  employee 
who  uses  a  chain  saw,  even 
occasionally,  to  wear  leg  protection  (Tr. 
Wl  193,  W2  61, 115).  Other  commenters 
said  OSHA  should  provide  an  exception 
for  employees  who  operate  chains  saws 
only  occasionally  (Ex.  5-20,  5-59).  The 
Agency  believes  that  an  employee  who 
operates  a  chain  saw  for  any  duration 
needs  leg  protection.  OSHA  also  notes 
that  there  were  no  comments  received 
saying  leg  protection  was  too 
burdensome  for  infrequent  operators  or 
for  short  duration  use. 

In  this  paragraph,  OSHA  also  has 
included  an  exception  to  the  leg 
protection  requirement  for  employees 
working  from  bucket  trucks  and,  in 
some  instances,  for  climbers.  OSHA  has 
allowed  the  exception  lor  those  working 
in  bucket  trucks,  because  the  bucket 
work  platform  provides  the  necessary 
protection  for  these  chain  saw  operators. 

With  regard  to  climbers,  OSHA  has 
retained  an  exception  in  the  Hnal  rule 
for  certain  situations.  Climbers  are  not 
required  to  wear  leg  protection  when 
the  employer  demonstrates  that  a  greater 
hazard  is  posed  by  wearing  leg 
protection  in  the  particular  situation.  As 
the  final  rule  makes  clear,  this  is  not  a 
blanket  exception  for  climbers.  The 
employer  must  evaluate  the  particular 
situation  to  determine  whether  there  is 
a  greater  risk  to  the  climber  by  wearing 
leg  protection.  OSHA  points  out  that  the 
employer  will  bear  the  burden  of 
demonstrating  that  leg  protection  poses 
a  greater  hazard  for  the  climber.  OSHA 
received  one  comment  that  said  leg 
protection  should  not  be  required 
because  it  was  a  hindrance  during  tree 
climbing  (Ex.  5-7).  The  fact  that  leg 
protection  may  be  a  "hindrance"  is  not 
in  itself  a  showing  that  leg  protection 
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joses  a  greater  danger.  When  the 
hindrance  is  just  that  climbing  goes 
nore  slowly  when  leg  protection  is 
ATom,  the  employer  has  not  made  the 
equisite  showing  that  leg  protection 
)oses  greater  safety  hazards.  However, 
vhen  the  employer  shows  that  in  wet 
:onditions  leg  protection  would 
iubstantially  increase  the  likelihood  of 
ailing,  it  may  be  appropriate  in  that 
I  ;ase  for  the  climber  to  refrain  from 
ising  leg  protection.  In  such  cases, 
DSHA  believes  that  alternative  methods 
or  protecting  the  legs,  such  as  light  and 
)liab]e  pads  sewn  into  work  pants, 
hould  be  used  whenever  feasible. 
Foot  protection.  At  paragraph  (d)(l)(v) 
)f  the  final  rule,  OSHA  is  requiring  that 
he  employer  assure  that  each  employee 
vear  foot  protection,  such  as  heavy  duty 
ogging  boots.  This  provision  requires 
hat  the  foot  protection  be  waterproof  or 
vater  repellant,  cover  and  provide 
I  upport  for  the  ankle,  and  protect  the 
I  imployee  against  chain-saw 
lenetration.  This  paragraph  allows 
mployees  to  wear  sharp,  calk-soled 
toots,  or  other  slip-resistant  boots,  when 
he  employer  demonstrates  that  they  are 
lecessary  for  the  job,  terrain,  timber 
1  ype,  or  weather  conditions.  However, 
1  his  alternative  foot  protection  must 
I  ttherwise  meet  the  requirements  of  this 
laragraph. 

OSHA  notes  that  when  the  logging 
loot  itself  does  not  provide  protection 
rom  penetration  by  a  chain  saw,  the 
mployee  must  use  some  additional  foot 
irotection,  such  as  a  foot  cover,  to 
»rovide  that  necessary  protection, 
iformation  in  the  record  indicates  such 
evices  are  commercially  available  in 
he  logging  industry,  therefore,  this 
provision  should  not  prove  burdensome 
Ex.  5-14). 

Both  the  proposed  and  pulpwood 
ogging  standards  contained  provisions 
equiring  that  safety  boots  or  shoes 
excluding  low  cut  shoes)  meet  ANSI 
lafety  Standards  for  Men's  Safety-Toe 
"ootwear.  The  proposal  also  would  have 
I  llowed  heavy  duty  logging  style  boots 
1  rith  lug  or  calk  soles  to  be  worn  when 
I  ley  are  appropriate  for  the  job,  the 
I  arrain,  the  timber  type  and  weather 
(  onditions.  Several  State  logging 
!  tandards  also  require  that  employees 
1  /ear  logging  boots  (Ex.  2-17,  2-19,  2- 
;  0,  2-22,  2-23,  38K). 

While  there  was  considerable 
{ omment  on  the  proposed  safety  boot 
I  equirement,  commenters  generally 
s  upported  the  need  for  a  safety  boot 
I  revision  (Ex.  5-11,  5-17,  5-19,  5-24, 
;  -27.  5-28.  5-29.  5-33.  5-43.  5-50,  5- 
!  1.  5-54,  5-55,  5-63,  5-67.  Tr.  Wl  63. 
:  10.  W2  115, 139).  OSHA  received  the 
I  lost  comment  on  the  issue  of  who  must 
[  rovide  and  pay  for  the  safety  boots. 


That  issue  has  been  discussed  at  length 
above  in  the  Major  Issues  section. 

OSHA  also  received  considerable 
comment  opposing  the  incorporation  of 
the  ANSI  Z41.1  standard  on  safety  shoes 
(Tr.  Wl  147-148).  Commenters  from, 
cold  climate  areas,  such  as  Alaska, 
northern  Washington,  Idaho  and 
Montana,  opposed  the  proposed 
requirement  because  they  contended 
that  the  steel  toes  transmit  the  warmth 
produced  by  their  feet,  thereby 
encouraging  the  onset  of  frostbite. 

For  several  reasons,  OSHA  has  used 
performance  criteria  rather  than 
incorporating  by  reference  any  foot 
protection  standard.  First,  the  ANSI 
standard  permits  low-cut  shoes  that  do 
not  cover  the  ankle  or  provide  ankle 
support.  Second,  the  ANSI  foot 
protection  standard  is  a  testing  rule  for 
steel  toes  of  safety  shoes.  While  falling 
objects  may  pose  a  hazard  for  logging 
employees,  the  greater  hazard  is 
penetration  of  the  boot  by  a  chain  saw. 
The  ANSI  standard  does  not  address 
this  hazard  and  it  does  not  provide 
adequate  protection  to  the  entire  foot, 
which  is  necessary.  In  addition,  as 
discussed  above,  steel-toed  boots  may 
cause  problems  for  loggers  working  in 
extreme  cold.  OSHA  received  comment 
about  efforts  to  develop,  manufacture 
and  market  protective  footwear  with 
Fiberglass  rather  than  steel  toes,  but 
there  is  no  accepted  standard  yet.  Third, 
the  ANSI  standard  does  not  address 
hazards  that  are  unique  to  the  logging 
industry,  such  as  wet  conditions  and 
penetration  of  the  boot  by  a  chain  saw. 
Fourth,  there  is  no  evidence  in  the 
record  of  any  other  consensus  standard 
regarding  logging  boots.  OSHA  is  aware 
of  efforts  by  various  organizations  and 
associations,  in  conjunction  with  the 
American  Society  of  Testing  and 
Materials  (ASTM).  to  develop  test 
standards  for  personal  protective 
equipment  that  is  intended  to  apply 
directly  to  loggers  and  the  logging 
industry.  These  standards  would  be 
similar  to  the  various  Canadian  PPE 
standards  developed  by  the  Safety  and 
Engineering  Program  Laboratory 
Services  (IRRST)  (Ex.  5-72). 

Instead,  the  Agency  has  specified  that 
logging  boots  that  meet  certain 
performance  criteria  must  be  worn  by 
each  employee.  OSHA  has  reviewed  the 
rulemaking  record  and  determined  some 
of  the  most  important  performance 
characteristics  that  are  needed  in  order 
to  deal  with  particular  hazards  that  are 
present  in  logging  operations  (e.g..  steep 
and  uneven  terrain,  wet  and  cold 
weather,  chain-saw  kickback).  For 
example,  two  hearing  participants 
testified  that  logging  boots  must  provide 
ankle  support  for  the  employee  (Tr.  Wl 
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147,  OR  222).  Coverage  and  support  of 
the  ankle  is  necessary  to  protect  against 
lacerations  and  to  prevent  ankle  injury 
when  navigating  the  rugged  terrain  that 
characterizes  much  of  the  logging 
environment.  One  commenter  also  said 
that  logging  boots  must  be  waterproof  or 
water  repellent  so  that  the  logger  would 
not  be  exposed  to  getting  trench  foot  or 
immersion  foot  (Tr.  Wl  147).  Finally, 
commenters  said  logging  boots  must 
provide  protection  against  penetration 
by  a  chain  saw  if  contact  is  made  with 
the  boot  (Tr.  Wl  148, 195,  W2  139). 

Several  commenters  also  supported 
the  proposed  provision  allowing  lug  or 
calk-soled  boots  to  be  used  (Ex.  5-19,  5- 
28,  5-29).  These  commenters  said  that 
working  conditions  varied  too  greatly  to 
require  the  use  of  one  type  of  hoot  sole 
for  all  logging  regions.  For  example,  one 
commenter  said  that  calk  boots  are 
considered  essential  for  safe  and  secure 
walking  on  steep  western  forest  terrain 
(Ex.  5^28).  Another  commenter  stated 
that  there  are  situations  in  the  south 
where  smooth  soled  boots  are  adequate 
(Ex.  5-29).  In  addition,  this  commenter 
said  that  there  are  conditions  when  calk 
boots  might  pose  a  greater  danger,  such 
as  a  machine  operator  who  is 
continuously  mounting  and 
dismounting  a  machine  via  steel 
platform  steps  where  the  calk  boots 
could  result  in  slipping  or  falling.  As  a 
result,  this  commenter  said  that  calk 
and  sharp-soled  boots  should  be  limited 
to  those  situations  when  the  type  of 
logging  operation,  terrain,  timber  size  or 
weather  conditions  make  their  use 
appropriate.  The  U.S.  Department  of  the 
Interior  also  commented  that  calk-soled 
boots  may  contribute  to  certain  types  of 
logging  injuries,  such  as  knee  injuries 
(Ex.  5-50).  Based  on  these  comments, 
OSHA  specifically  allows  sharp,  calk- 
soled  boots  or  other  slip-resistant  type 
boots  to  be  worn,  provided  the  employer 
can  demonstrate  such  boots  are  needed 
for  the  employee's  job,  the  terrain,  the 
timber  type  or  the  weather  conditions. 

In  order  for  the  employer  to 
demonstrate  that  such  footwear  is 
necessary,  the  employer  must  prove  that 
three  conditions  are  met:  (1)  that  the 
footwear  is  appropriate  for  use  in  the 
work  environment;  (2)  the  employee's 
duties  require  him/her  to  work  where 
the  footwear  is  needed;  and  (3)  that  the 
use  of  the  alternative  footwear  does  not 
make  the  work  less  safe.  For  example, 
if  the  area  where  the  logging  is  being 
done  is  moist  to  wet  and  has  a  dense 
leaf  cover,  the  use  of  calk-soled  boots 
(boots  with  spiked  soles)  would  provide 
the  logger  with  additional  traction  when 
walking  and  working  on  that  ground 
cover.  On  the  other  hand,  such  footwear 
is  not  appropriate  when  a  machine 


operator  spends  little  time  working  on 
the  ground  (even  if  the  same  conditions 
as  described  above  prevail)  since  spikes 
make  fiequent  mounting  and 
demounting  of  the  machine  more 
hazardous.  OSHA  recognizes  that  slips, 
trips  and  falls  are  a  major  source  of 
injury  in  the  logging  industry, 
accounting  for  one  Uiird  of  the  injuries 
to  loggers  (Ex.  2-1). 

OSHA  is  also  requiring  that  when  an 
employee  wears  calk-soled  logging 
boots,  the  other  foot  protection 
requirements  of  this  paragraph  must 
also  be  met.  OSHA  is  aware  that  most 
calk-soled  boots  do  not  have  steel-toes 
or  other  devices  that  prevent 
penetration  by  a  chain  saw.  However, 
OSHA  is  also  aware  that  calk-soled 
boots  are  worn  primarily  by  fellers  and 
buckers  operating  chain  saws  on  steep 
terrain.  Evidence  in  the  record  indicates 
that  a  vast  majority  of  loggers  in  western 
States,  where  the  terrain  is  steep,  wear 
calk-soled  boots  (Ex.  2-1).  However, 
even  in  those  States,  almost  20  percent 
of  all  injuries  reported  in  the  WIR 
survey  involved  chain  saws.  The  vast 
majority  of  these  injuries  happened 
when  the  logger  was  struck  by  the  chain 
saw.  Therefore,  OSHA  believes  that  it  is 
necessary  that  even  when  an  employee 
wears  calk-soled  boots,  he  must  also 
have  foot  protection  providing 
protection  against  chain-saw 
penetration.  As  stated  above,  when  the 
boot  itself  does  not  provide  that 
protection,  the  employee  must  wear 
some  other  device  that  will  provide  the 
needed  protection.  The  record  shows 
there  are  such  devices  currently 
available  on  the  market,  therefore, 
OSHA  does  not  believe  this  additional 
requirement  will  be  unduly  burdensome 
(Ex.  5-14). 

Head  protection.  At  paragraph 
(d)(l)(vi)  of  the  final  rule,  OSHA  is 
requiring  each  employee  who  is  at  risk 
of  injury  from  falling  or  flying  objects  to 
wear  head  protection.  The  head 
protection  must  meet  the  requirements 
of  newly-revised  subpart  I  of  part  1910. 
Both  the  pulpwood  logging  standard 
and  the  proposed  standard  contained 
head  protection  requirements.  The 
pulpwood  logging  standard  had 
identified  the  performance  criteria  th^t 
head  protection  was  required  to  meet, 
but  did  not  specifically  require 
employees  to  wear  it.  The  proposed 
standard  added  that  requirement  and 
updated  the  performance  criteria  for  the 
required  head  protection.  Several  State 
logging  standards  also  require  that 
employees  wear  head  protection  (Ex.  2- 
18.  2-19.  2-20,  2-22.  2-23.  38K). 

OSHA  did  not  receive  any  comments 
opposing  the  required  use  of  head 
protection  and  has  retained  the 


proposed  provision  in  the  final 
standard.  OSHA  believes  it  is  important 
to  stress  that  in  the  logging  industry 
head  protection  is  necessary  to  protect 
employees  not  only  from  falling  objects, 
but  also  from  flying  objects.  According 
to  the  WIR  survey,  14  percent  of  all 
injuries  reported  were  to  the  head  (Ex. 
2-1).  OSHA  believes  this  hazard  is 
present  especially  for  fellers,  chain  saw 
operators  and  persons  performing 
chipping  operations,  however,  there  are 
other  logging  operations  where  the 
potential  for  head  injury  also  exists. 

Eye  and  face  protection.  Paragraph 
(d)(l)(vii)  of  the  final  rule  requires  that 
each  employee  who  works  in  an  area 
where  there  is  a  potential  fox  injury  due 
to  falling  or  fiying  object  shall  wear  eye 
and  face  protection  meeting  the 
requirements  of  subpart  I  of  part  1910. 
This  provision  permits  logger-type  mesh 
screen  to  be  worn  when  the  employer 
demonstrates  it  provides  equivalent 
protection.  The  proposed  rule  also 
contained  these  provisions.  The  1978 
ANSI  standard  contamed  a  similar 
requirement.  Eye  and  face  protection  is 
also  required  by  several  State  logging 
standards  (Ex.  2-18,  2-19,  2-22.  2-23 
38K). 

Two  commenters  said  OSHA  should 
require  eye  protection  to  be  worn  only 
in  certain  situations  (Ex.  5-43  and  5- 
64).  One  commenter  stated: 

This  is  a  good  rule  for  some  logging 
activities,  such  as  felling,  bucking,  splicing, 
etc.:  however,  we  do  not  feel  that  this  is 
necessary  for  choker  setting  and  many 
machine  operators,  such  as  yarder,  loader, 
feller-bunchers  (Ex.  5-64). 

After  reviewing  the  evidence  in  the 
record.  OSHA  believes  that  a 
requirement  mandating  eye  and  face 
protection  is  necessary.  According  to 
the  WIR  survey,  13  percent  of  all 
injuries  reported  involved  the  eyes  and 
face  (Ex.  2-1).  In  the  final  rule,  OSHA 
is  requiring  only  that  such  protection  be 
worn  whenever  there  is  the  potential  for 
head  injury  due  to  falling  or  flying 
objects.  OSHA  agrees  with  the 
commenters  that  the  potential  for  eye 
and  face  injury  is  present  especially  for 
fellers,  buckers  and  chippers,  however 
there  are  other  logging  operations  in 
which  the  potential  for  this  type  of 
injury  also  exists.  In  any  logging 
operations  when  there  is  no  danger  of 
being  struck  by  falling  or  flying  objects, 
eye  protection  is  not  required. 

Employers,  under  the  PPE  standard, 
will  have  to  conduct  a  hazard 
assessment  to  determine  when  and 
where  those  hazards  may  exist  in  the 
logging  workplace.  In  some  cases,  the 
presence  of  the  hazard  will  be  obvious 
(e.g.,  fellers  and  buckers).  In  other  cases. 
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working  (XMiditions  may  be  such  that 
there  is  no  potential  for  injury  (e.g., 
yarder  operator  working  inside  an 
enclosed  cab). 

As  with  the  head  protection 
provision,  OSHA  has  retained  the  eye 
and  face  protection  provision  to  alert 
the  industry  that  falling  objects,  in 
addition  to  flying  objects,  are  a  hazard 
for  employees  in  the  logging  industry. 

First- Aid  Kits 

At  paragraph  (d)(2)  of  the  final  rule. 
OSHA  is  requiring  that  employers 
provide  first-aid  kits.  The  proposed 
standard  contained  this  provision.  First 
aid  kits  are  also  required  by  every  State 
Plan  State  logging  standard.  OSHA  did 
not  receive  any  comments  opposing  this 
requirement  in  general. 

Paragraph  (d)(2)(i)  of  the  final  rule 
requires  that  first-aid  kits  be  at  each 
work  site  when  felling  is  being 
conducted,  at  each  landing  and  on  each 
employee  transport  vehicle.  The 
proposed  rule  stated  that  first-aid  kits  be 
provided  "at  the  work  site."  Several 
commenters  said  that  OSHA  should 
define  the  term  "work  site"  (Ex.  5^39, 
5-53.  5-55,  5-63)  in  the  final  rule.  They 
also  said  that  having  kits  available  at  the 
landing  should  provide  adequate 
protection.  However,  another 
commenter  said  chsrin-saw  operators 
working  away  ft'om  the  landing  need 
first-aid  kits  and  should  each  be 
required  to  carry  a  small  first-aid  kit  that 
contains  supplies  to  stop  bleeding  (Ex. 
5-28). 

In  the  final  rule,  OSHA  has  cferified 
its  intention  regarding  having  first-aid 
kits  at  each  work  site.  First,  the  records 
shows  that  first-aid  kits  are  necessary  at 
each  work  site  when  felling  is  being 
conducted  and  not  just  at  landings. 
According  to  the  WIR  survey,  more  than 
one-half  of  all  injuries  occurred  at  the 
cutting  site,  while  only  one-fifth  of  the 
injuries  were  at  landings  (Ex.  2-1). 
OSHA  believes  that  immediate 
assistance  must  be  provided  for  injured 
cutters.  As  discussed  above  in  the  Major 
Issues  section,  many  logging 
establishments  have  central  offices,  but 
their  crews  are  performing  operaMons 
miles  firom  that  central  location.  OSHA 
has  received  testimony  that  cutting 
crews  are  often  spread  out  and  in 
remote  locations  (Ex.  S-34;  Tr.  OR  21). 
These  commenters  said  crews  are  of\en 
located  more  than  one-half  hour  away 
from  a  central  office  or  spread  across 
five  square  miles.  First-aid  kits  that 
require  that  much  time  to  access  are  of 
limited  value  to  an  injured  employee. 
When  an  injury  is  severe,  the  lack  of 
hnmediately  accessible  first-aid 
materials  and  trained  posonnel  could 
resuh  in  permanent  disability  or  death. 


rherefore,  OSHA  is  requiring  that  first- 
lid  kits  be  provided  at  each  woric  site 
where  trees  are  being  felled. 

Second,  OSHA  is  also  requiring  first- 
lid  kits  to  be  provided  at  each  landing. 
\s  discussed  above,  one-fiflh  of  all 
njuries  reported  in  the  WIR  survey 
)ccurred  at  landings  (Ex.  2-1).  First-aid 
uts  at  landings  are  also  necessary  to 
)rovide  assistance  to  other  injured 
employees,  such  as  those  on  skid  trails. 
\ccording  to  the  WIR  survey,  nearly 
)ne-fifth  of  employees  injured  were  on 
>kid  trails. 

Third.  OSHA  is  retaining  the 
equirement  from  the  proposed  rule  that 
irst-aid  kits  be  provided  on  each  crew 
vehicle.  The  WK  survey  indicates  that 
imployees  are  injured  on  employer- 
)uilt  roads  while  enroute  to  and  from 
vork  sites  (Ex.  2-1).  One  commenter 
itated  that  requiring  first-aid  kits  on 
>ach  employee  transport  vehicle  could 
esult  in  several  kits  being  at  each  work 
;ite  (Ex.  5-35).  Nothing  in  the  standard 
)rohibits  an  employer  from  using  the 
(mployee  transport  vehicle  kits  by  a 
elling  crew  during  the  workshift, 
)rovided  they  are  returned  to  the  crew 
vehicle  when  it  is  moved  at  the  end  of 
he  workshift. 

Paragraph  (d)(2)(i)  of  the  final  rule 
ilso  requires  that  the  employer,  in 
letermining  the  appropriate  number 
ind  contents  of  first-aid  kits,  to  consider 
he  degree  of  isolation  of  the  work  site, 
he  number  of  employees  at  the  work 
;ite  and  the  hazards  reasonably 
inticipated  at  that  work  site.  The  further 
I  crew  is  fi^m  a  central  landing,  the 
nore  crucial  a  first-aid  kit  is  for  that 
emote  crew.  For  example,  large  and 
veil-supplied  first-aid  kits  are  needed 
vhere  crews  are  so  remotely  located 
hat  rescue  units  (either  vehicles  or 
lelicopters)  cannot  get  to  the  injured 
)erson  or  not  get  there  quickly.  When 
xews  are  very  small  and  located  close 
0  central  landings  smaller  kits  may  be 
idequate,  when  supplemented  by  kits  at 
;entral  landing  areas  that  contain  a 
nore  comprehensive  supply  of  first-aid 
naterials. 

Paragraphs  (d)(2)  (ii),  (iii)  and  (iv)  all 
leal  with  the  adequacy  of  the  contents 
>f  first-aid  kits.  At  paragraph  (d)(2)(ii)  of 
he  hnal  rule,  OSHA  has  specified  that 
lach  first-aid  kit  must  meet  certain 
ninimum  content  requirements.  Those 
ninimum  content  requirements  are 
leiineated  in  mandatory  Appendix  A. 
)SHA  received  comments  urging  OSHA 
0  specify  the  contents  needed  for  an 
adequately  supplied"  first-aid  kit  (Ex. 
r-21,  5-28.  5-50, 30).  These 
:ommenters  also  pointed  out  that 
everal  State  logging  standards  specify 
ninimum  first-aid  content  requirements 
Ex.  2-18,  2-21,  2-22,  2-23,  3BJ,  38K). 


In  addition,  one  commenter  also 
provided  a  list  of  minimum  contents 
needed  for  logging  first-aid  kits.  Based 
on  these  comments  and  OSHA's  expert 
judgment,  the  items  listed  in  Appendix 
A  are  the  type  necessary  for  dealing 
with  injured  persons  in  remote  areas  of 
varying  climatic  conditions.  OSHA 
points  out  that  the  specified  contents 
are  minimally  adequate  for  a  small 
logging  crew  of  two  to  three  employees. 
Where  crews  are  larger,  additional  kits 
or  kits  with  more  supplies  may  be 
needed.  In  formulating  this  final  rule, 
OSHA  included  Appendix  A  (First-aid 
supplies)  and  Appendix  B  (First-aid 
training)  to  provide  the  employer  with 
a  definitive  means  of  determining  the 
adequacy  of  the  first-aid  kits  and  the 
training  that  employees  must  receive. 

OSHA  has  deleted  fi-om  the  final 
paragraph  the  proposed  requirement 
that  first-aid  kits  include  snake  bite  kits. 
OSHA  received  several  comments  about 
this  provision  (Ex.  5-7,  5-17,  5-29,  5- 
35,  5-42,  5-50,  5-51,  5-55,  5-67).  One 
commenter  said  this  requirement  should 
be  deleted  since  there  were  no 
poisonous  snakes  in  his  area  (Ex.  5-7). 
Other  commenters  said  that  some  snake 
bite  kits  were  not  effective  in  treating 
bites  or  that  they  are  outmoded  and  can 
do  more  damage  than  good  (Ex.  5-17,  5- 
29,  5-35,  5-42,  5-50.  5-51,  5-55,  5-67). 
For  example,  NIOSH  said  that  it  is 
possible  more  serious  injury  will  occur 
to  a  person  by  improper  use  of  a  snake 
bite  kit  (Ex.  5-42).  According  to  the 
Regional  Snake  Bite  Control  Center  at 
the  University  Medical  Center  in 
Qncinnati,  OH.  snake  bite  kits  should 
not  be  used  when  medical  treatment  is 
available  within  one  hour  of  the  bite 
(Ex.  5-42).  OSHA  has  determined  that, 
given  the  regional  differences  in  the 
logging  industry,  employers  should  be 
allowed  to  work  with  their  health  care 
provider  to  determine  whether  a  snake 
bite  kit  is  necessary  and  what  kind  of  kit 
would  be  of  most  assistance  for  loggers 
working  in  that  area.  One  of  the  factors 
the  health  care  provider  should  consider 
is  how  far  particular  loggers  are  from 
medical  facilities  andtrained  medical 
personnel. 

Paragraph  (d)(2)(iii)  requires  a  health 
care  provider  to  review  and  approve 
annually  the  first-aid  kits  the  employer 
provides,  both  as  to  the  adequacy  of  the 
kit's  contents  and  the  number  of  kits 
provided.  OSHA  has  added  this 
requirement  in  the  final  rule  for  several 
reasons.  First,  1910.151(b)  already 
requires  that  first-aid  kits  be  approved 
by  consulting  physicians.  OSHA  is 
aware  that  health  care  providers  in 
addition  to  physicians  are  qualified  to 
approve  first-aid  kits  and  OSHA  wants 
to  provide  flexibifity  for  employers  in 
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meeting  this  requirement.  Second, 
1910.151(b)  only  requires  initial 
approval  of  first-aid  kits  rather  than 
periodic  approval.  However,  OSHA 
believes  that  a  periodic  review  of  first- 
aid  kits  is  necessary  and  appropriate  in 
the  logging  industry.  This  industry  is 
one  in  which  the  workplace  is  often  not 
near  medical  personnel,  infirmaries, 
clinics,  or  hospitals  that  are  best  able  to 
treat  logging  injuries.  Therefore,  it  is 
important  for  a  health  care  provider  to 
assess  the  contents  of  first-aid  kits  to  see 
that  they  contain  those  supplies  that 
will  provide  effective  assistance  for  an 
injured  worker. 

Once  the  kits  are  reviewed  and 
approved,  paragraph  (d)(2)(iv)  requires 
the  employer  to  maintain  the  first-aid 
kits  in  accordance  with  the  approval 
conditions.  Employers  have  Oie  duty  to 
ensure  that  first-aid  kits  are  adequately 
supplied  and  replenished  as  necessary. 
In  addition,  the  employer  is  responsible 
for  assuring  that  kit  contents  are  usable, 
that  is,  there  is  no  spoilage  or  damage 
due  to  weather  conditions.  For  example, 
employers  need  to  periodically  check 
first-aid  supplies  to  ensure  that 
materials  are  still  in  clean  and  sterile 
condition. 

Seat  Belts 

At  paragraph  (d)(3)  of  the  final 
standard.  OSHA  is  requiring  the 
provision  of  seat  belts  for  the  operator 
of  any  vehicle  or  any  machine  equipped 
with  ROPS  or  FOPS  and  the  use  of  seat 
belts  by  the  vehicle  and  machine 
operator  and  passengers.  The  pulpwood 
logging  standard  required  the  provision 
of  seat  belts  on  mobile  equipment,  but 
did  not  require  the  use  of  seat  belts  by 
operators  and  passengers.  The  proposed 
rule  required  both  the  provision  and  use 
of  seat  belts  by  tractor,  equipment  and 
personnel  transport  operators.  In 
addition,  the  proposed  rule  allowed  an 
exception  to  using  seat  belts  when  the 
employer  had  "reasonable  cause  to 
believe  that  safety  of  the  operator  is 
jeopardized  by  wearing  a  seat  belt."  The 
1978  ANSI  logging  standard  required 
logging  machines  to  be  equipped  with 
seat  belts.  All  State  logging  standards 
also  require  the  use  of  seat  belts  by 
operators  and  passengers  of  machines 
and  vehicles. 

OSHA  received  many  comments  on 
the  use  of  seat  belts  (Ex.  5-17,  5-19,  5- 
22.  5-35.  5-39.  5-45.  5-51.  5-54,  Tr. 
Wl  79, 113, 183,  213).  The  West 
Virginia  Forestry  Association 
recommended  expanding  the  seat  belt 
requirement  to  require  seat  belts  be 
installed  and  used  in  all  personnel 
transport  vehicles  because  West  Virginia 
did  not  have  a  state  seat  belt  law  (Ex. 
5-4).  Other  commenters  also 


recommended  that  OSHA  not  permit 
any  exceptions  to  the  use  of  seat  belts 
(Ex.  5-17.  5-22,  5-27,  Tr.  Wl  183,  213). 
One  commenter  reasoned  that  any 
exception  would  invite  widespread 
abuse  and  seriously  weaken  OSHA's 
field  enforcement  capability  (Ex.  5-22). 
However,  other  commenters  said  that 
seat  belts  should  not  be  required 
because  they  would  unduly  restrict 
operators,  would  result  in  greater  injury 
if  an  object  entered  the  operator  area 
(i.e..  "jillpoke"),  and  would  be 
hazardous  for  employees  operating 
machines  on  steep  terrain  (Ex.  5-35.  5- 
45;  Tr.  Wl  79. 113.  OR  31-2.  83. 120. 
181). 

After  reviewing  the  comments  in  the 
record  and  the  available  accident  data, 
OSHA  has  decided  in  the  final  rule  to 
eliminate  the  seat  belt  exception  for 
several  reasons.  First,  the  record  shows 
that  use  of  seat  belts  would  save  lives 
in  the  logging  industry  (Ex.  4-129).  A 
State  of  Washington  study  also  reported 
12  loggers  killed  in  rollover  accidents 
fi-om  1977-83  (Ex.  4-129).  All  12  of 
those  employees  were  crushed  by  the 
machine  when  they  were  thrown  from 
the  cab.  This  study  concluded  that  all  of 
those  deaths  might  have  been  prevented 
if  the  employees  involved  had  been 
wearing  seat  belts  because  the  ROPS 
and  FOPS  were  still  intact  when  the 
machine  came  to  a  rest.  This  study  also 
concluded  that  eliminating  exemptions 
on  seat  belt  use  would  save  lives  in  the 
logging  industry. 

Second,  the  record  does  not  support 
the  view  that  the  operator's  risk  of  being 
injured  by  a  jillpoke  entering  the  cab  is 
greater  than  the  risk  of  injury  frt)m  not 
wearing  seat  belts.  Of  the  105  logging 
fatalities  reported  to  OSHA  between 
1985  and  1990,  only  one  was  caused  by 
a  jillpoke  (Ex.  4-65).  On  the  other  hand, 
7  fatalities  occurred  during  machine 
rollover  accidents  when  either  the 
machine  operator  or  a  rider  was  thrown 
from  the  machine  and  crushed  because 
he  was  not  wearing  a  seat  belt.  NIOSH 
said  that  80  deaths  occurred  due  to 
logging  machine  rollovers  from  1980-85 
(Ex.  5-42).  The  State  of  Washington 
study  indicated  that  12  loggers  were 
killed  in  machine  rollover  accidents  and 
no  machine  operators  were  killed 
during  that  period  because  of  jillpokes 
(Ex.  4-129).  California  OSHA  also 
testified  that  their  experience  has  been 
that  the  jillpoke  hazard  is  far 
outweighed  by  the  hazard  of  rollovers 
(Ex.  9-12).  They  provided  examples  of 
logging  accidents  in  which  the 
employee  would  not  have  died  or  been 
injured  if  he  had  been  wearing  a  seat 
belt. 

Third.  OSHA  has  dealt  directly  with 
the  hazard  of  jillpokes  in  the  final  rule. 


The  final  rule  requires  that  all  operator 
cabs  be  equipped  with  screening  or 
other  material  that  will  prevent  objects 
from  penetrating  the  cab.  This 
requirement  is  expected  to  prevent 
jillpoke  injuries,  tlierefore  the  seat  belt 
exception  is  not  necessary. 

Fourth.  OSHA  agrees  with 
commenters  that  there  should  be  no 
exception  to  the  seat  belt  requirement 
for  mobile  machine  operators,  especially 
those  who  operate  on  steep  terrain. 
Mobile  logging  machines  are  operated 
on  unlevel  ground  and  steep  terrain 
where  it  is  well-recognized  that 
machine  rollover  and  tipover  is  a 
primary  danger.  Seat  belts  will  restrain 
the  operator  in  the  cab  and  its  protective 
structure  rather  than  allowing  tlie 
operator  to  try  to  jump  free.  In  most 
instances,  when  the  operator  tries  to 
jump  free  he  is  pinned,  crushed  or  hit 
by  the  machine,  ROPS/FOPS  or 
overhead  guard.  Finally.  OSHA  notes 
that  seat  belts  have  been  designed  that 
keep  operators  restrained  writhin  the  cab 
in  the  event  of  a  rollover  or  tipover, 
while  at  the  same  time  providing  them 
with  maximum  movement  within  the 
cab.  One  commenter  said  these  seat 
belts,  which  resemble  carnival 
harnesses,  have  been  designed  by  the 
Forest  Engineering  Research  Institute  of 
Canada  (Ex.  32).  These  seat  belts  would 
meet  the  requirements  of  this  section 
while  addressing  the  concerns  raised  by 
the  commenters. 

Paragraph  (d)(3)(iii)  of  the  final  rule 
requires  that  each  employee  fasten  the 
seat  belt  securely  and  tightly  so  that  the 
employee  is  restrained  in  the  vehicle  or 
machine  cab  in  the  event  of  an  accident. 
Evidence  in  this  record  (Ex.  5-35;  Tr. 
W2  190)  indicates  that  employees 
frequently  keep  their  seat  belts  loose  in 
order  to  move  in  the  cab  more  easily. 
However,  if  the  machine  rolls  over,  the 
loose  seat  belt  may  not  be  effective  in 
keeping  the  operator  in  the  cab.  In  such 
cases,  the  operator  may  be  thrown  from 
the  cab  and  pinned  or  crushed  by  the 
machine  because  the  seat  belt  was  too 
loose  to  keep  the  operator  fully 
contained  in  the  cab. 

Paragraph  (d)(3)(iv)  of  the  final  rule 
requires  that  machine  seat  belts  meet 
the  requirements  of  the  Society  of 
Automotive  Engineers  standard  (SAE 
1386  lune  1985)  for  seat  belts  for 
coastruction  machines.  This 
incorporation  by  reference  of  SAE  1386 
June  1985.  has  been  approved  by  the 
Office  of  the  Federal  Register,  in 
accordance  with  the  requirements  of  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  The 
final  rule  has  b^n  revised  to  reflect  this 
approval  and  provides  the  requisite 
information  regarding  access  to  the  text 
of  SAE  J386,  June  1985.  This  provision 
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updates  the  proposed  standard  to 
incorporate  the  latest  SA£  seat  belt 
standard.  There  were  no  comments 
opposing  this  provision. 

Paragraph  (aM3)(v)  of  the  finai  rule 
requires  employers  to  assure  that  seat 
belts  are  not  removed  from  any  vehicle 
or  machine.  This  paragraph  also 
requires  the  employer  to  replace  the 
missing  seat  belts  if  seat  belts  were 
installed  in  the  vehicle  or  machine  at 
the  time  of  manufacture  and  have 
subsequently  been  removed.  OSHA  is 
aware  that  seat  belts  are  removed  fix>m 
machines  because  operators  do  not  like 
to  wear  them.  OSHA  is  requiring  the 
replacerii>nt  of  seat  belts  because  the 
Agency  believes  they  are  essential  in 
protecting  machine  and  vehicle 
operators  from  being  killed  or  seriously 
injured  in  accidents. 

Paragraph  (dH3)(vi)  of  the  final 
standard  requires  employers  to  assure 
that  seat  belts  are  maintained  in  a 
serviceable  condition.  Employers  have 
the  duty  to  ensure  that  seat  bells  are 
functioning  properly  and  are  not 
damaged.  The  standard  also  requires 
inspection  of  seat  belts  as  part  of  the 
general  machine  and  vehicle  inspection 
required  at  the  start  of  each  workshift. 
(See  discussion  of  maintenance  in 
paragraphs  (f)  and  (g)). 

Fire  Extinguishers 

At  paragraph  (d)(4)  of  the  final  rule, 
OSHA  is  requiring  employers  to  provide 
and  maintain  a  portable  fire 
extinguisher  on  each  machine  and 
vehicle.  The  extinguisher  must  meet  the 
requirements  of  subpart  L  of  part  191G. 
The  pulpwood  logging  and  proposed 
standards  required  a  fire  extinguisher  at 
locations  where  machines  and  vehicles 
are  being  operated. 

Several  commenters  urged  OSHA  to 
limit  this  requirement  (Ex.  5-21.  5^36, 
5-.19).  Two  of  tliese  commenters  said 
that  fire  extinguishers  should  only  be 
required  on  heavy  equipment  and  at 
refueling  stations  (Ex.  5-21,  5-36).  The 
other  commenter  said  fire  extinguishers 
should  only  be  required  during  forest 
fire  seasons. 

OSHA  has  decided  in  tho  fin^il  rule  to 
require  extinguishers  on  each  machine 
and  vehicle  for  several  reasons.  First, 
repeatedly  in  this  rulemaking 
commenters  have  requested  thst  OSHA 
more  clearly  define  what  constitutes  a 
"work  site,"  an  "operating  area,"  or  a 
"work  area."  OSHA "s  intentiou  in  the 
proposed  rule  was  that  a  fire 
extinguisher  be  located  where  each 
machine  aud  vehicle  is  operated, 
including  areas  where  they  are  refueled. 
OSHA  believes  that  requiring  the  fire 
extinguisher  be  located  on  each 
machine  most  clearly  conveys  the 


J  gency's  intention  that  the  fire 

e  <tinguisher  move  with  the  machine  or 

V  ahicle  as  it  is  operated  and  refueled. 

Second,  the  potential  for  fire  is  a 
r  lajor  concern  in  this  industry  (Ex.  5- 
2 }).  It  is  important  that  extinguishers  be 
ii  nmediately  available  so  that  a  fire  can 
b  3  extinguished  before  it  goes  out  of 
control  and  endangers  employees  and 
tie  forest.  A  fire  extinguisher  that  is 
1(  >cated  at  a  landing  where  the  machine 
b  }gins  its  operation,  may  be  of  no  use 

V  hen  the  machine  is  miles  away  from 
t  le  landing  picking  up  a  load. 

Third,  one  of  the  areas  where  the 
p  atential  for  fire  is  great  is  during 
n  fueling  of  the  machine.  However,  the 
p  x)posed  standard  only  required  the 
e  (tinguisher  to  be  located  where 
n  achines  and  vehicles  were  being 
o  )erated  and  did  not  address  refueling 
d  rectly.  If  the  extinguisher  remains 
w  ith  the  machine  or  vehicle,  it  will  be 
t  ere  to  protect  against  fire  hazards 
d  iring  refueUng. 

Fourth,  OSHA  is  aware  that  in  many 
ii  dustrial  settings,  the  extinguisher  is 
a  ready  mounted  on  the  machine  or 

V  'hide  so  that  it  is  immediately 

a  x;essible  when  a  fire  occurs.  Therefore, 
C  SHA  does  not  believe  complying  with 
tl  is  requirement  will  pose  a  significant 
b  irden  on  the  employer. 

£  wironmental  Conditions 

At  paragraph  (d)(5)  of  the  final  rule, 
C  SHA  is  requiring  that  all  work  be 
si  opped  and  that  each  employee  move 
t<  a  place  of  safety  when  environmental 
o  inditions  may  endanger  an  employee 
ii  the  performance  of  their  job.  This 
p  ovision  also  specifies  that  hazardous 
ei  ivironmental  conditions  include,  but 
ai  e  not  limited  to.  electrical  storms,  high 
VN  inds,  heavy  rain  or  snow,  extreme 
ei  Id,  dense  fog,  fires,  mudshdes,  and 
d  irkness.  The  pulpwood  logging  and 
p  oposed  rules  contained  a  similar 
p  ovision,  however,  it  only  specifically 
i<  entified  electrical  storms  and  high 

V  inds.  The  1978  ANSI  logging  standard 
a  so  contained  a  similar  requirement 

nj  id,  in  addition,  required  logging 
0  (erations  to  cease  when  visibility  is 
ii  adequate,  unless  artificial  lighting  is 
p  ovidcd.  All  State  logging  stan|dards, 
e;  cept  the  State  of  Alaska,  have     , 
p  ovisions  requiring  work  to  cease  when 
ei  vironmental  conditions  are  hazardous 
,tc  employees. 

OSH.A  received  several  comments  on 
tl  is  provision  (Ex.  5-50,  5-51,  5-55,  5- 
6  ;  Tr.  Wl  139).  Some  of  these 
c(  mmenters  recommended  expanding 
tl  B  conditions  Usted  in  this  provision. 
T  lese  commenters  also  said  logging 
si  ould  be  stopped  when  darkness 
ir  ipairs  visual  ability,  unless  artificial 
Ii  ^t  is  provided.  One  commenter  said 


they  do  not  allow  their  employees  to 
work  in  blowing  snow,  extreme  cold  or 
winds  (Ex.  5-51).  Another  commentCT 
said  OSHA  should  specify  that  the  work 
stoppage  requirement  should  be  limited 
to  only  that  work  that  is  affected  by  the 
environmental  conditions  (Ex  5-55;  Tr. 
Wl  139). 

OSHA  does  not  believe  it  is  possible 
to  delineate  each  and  every 
environmental  condition  that  would 
necessitate  termination  of  work  and 
moving  employees  to  a  place  of  safety. 
OSHA  is  aware  that  the  employer's 
judgment  will  be  essential  in  carrying 
out  this  provision  in  the  various 
environmental  conditions  that  affect 
different  regions  of  this  industry. 
However,  the  criteria  that  must  form  the 
basis  of  the  employer's  assessment  is 
uniform — when  a  reasonable  employer 
would  believe  that  environmental 
conditions  may  endanger  employees 
performing  a  specific  job  or  operating  a 
specific  piece  of  equipment,  work  must 
stop  and  the  employees  must  move  to  a 
place  of  safety.  For  example,  darkness 
may  prevent  a  feller  from  accurately 
assessing  the  distance  between  occupied 
work  areas  or  the  condition  of  the  tree 
to  be  cut  (e.g.,  loose  bark,  damaged 
trunk  or  limbs).  If  the  feller  is  not  able 
to  properly  assess  these  conditions,  he 
may  endanger  himself  and  others  in  the 
area.  Therefore,  work  would  have  to 
stop  unless  artificial  light  were  available 
to  alleviate  the  danger. 

Another  element  of  the  determination 
as  to  whether  an  environmental 
condition  may  endanger  an  employee  is 
the  particular  job  being  performed  and 
the  tools  of  that  job.  For  example,  dense 
fog  may  endanger  a  feller  because  they 
may  not  be  able  to  see  the  top  of  the  tree 
and  accurately  judge  its  lean.  If  such 
conditions  exist,  felling  must  be 
stopped.  However,  fog  may  not 
necessarily  endanger  employees  who 
are  loading  transport  vehicles  at  a 
landing.  In  that  case,  the  employees 
might  still  be  able  to  perform  their  job 
under  such  conditions. 

Work  Areas 

At  paragraph  (d)(6)  of  the  final  rule, 
OSHA  is  requiring  that  work  areas  be  so 
organized  and  spaced  that  the  actions  of 
one  employee  will  not  create  a  hazard 
for  any  other  employeo.  This  paragraph 
also  requires  that  each  employee  work 
in  a  position  or  location  that  is  within 
visual  or  audible  contact  with  another, 
employee.  These  provisions  were 
adopted  from  the  proposed  standard. 
The  pulpwood  logging  and  1978  ANSI 
logging  standards  also  recommended  a 
two  tree- length  distance  between  work 
areas.  Requirements  similar  to  the  final 
rule  exist  in  various  State  logging 
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standards  (Ex.  2-1''.  2-18,  2-19,  2-20. 
2-21,  2-22,  2-23,  38J,  38K). 

At  paragraph  (d)(6)(ii)  of  the  final 
rule,  OSHA  is  requiring  that  work  areas 
be  assigned  so  that  trees  cannot  fall  into 
adjacent  occupied  work  areas.  This 
provision  also  requires  that  the  distance 
between  adjacent  occupied  work  areas 
be  at  least  two  tree  lengths  of  the  trees 
being  felled.  The  proposed  rule  and  the 
1978  ANSI  logging  standard  contained 
similar  requirements. 

OSHA  received  comments  supporting 
this  provision  (Ex.  5-29,  5-41,  5-67,  5- 
70;  Tr.  VV2  163).  These  commenters  said 
that  two  tree  lengths  is  already  used  in 
the  industry  to  ensure  safe  spacing  of 
work  areas.  Some  commenters. 
however,  said  that  the  provision  should 
be  'imited  (Ex.  5-28,  5-36,  5-39,  5-44, 
.5-49.  5-53.  5-54.  5-63,  5-74  through  5- 
92).  One  commenter  said  OSHA  should 
require  minimum  spacing  requirements 
only  when  physical  control  of  the 
timber  was  unpredictable,  such  as 
felling  and  skidding  (Ex.  5-28).  Other 
commenters  recommended  that  the 
requirement  be  hmited  to  slopes  that  are 
greater  than  25  or  35  percent  (Ex.  5-21 . 
5-36.  5-39.  5-63). 

The  purpose  of  these  requirements  is 
to  protect  employees  in  adjacent 
occupied  woric  areas  from  being  hit  by 
misdirected  trees.  One  of  the  major 
causes  of  injiuy  in  the  logging  industry 
is  being  hit  by  a  tree.  According  to  the 
WIR  survey,  ahnost  one-quarter  of  all 
those  injured  were  hit  by  a  tree  (Ex.  2- 
1).  The  State  of  Washington  study 
showed  that  more  than  65  percent  of  all 
employees  were  killed  when  they  were 
hit  by  a  tree  or  log  (Ex.  4-129).  In 
addition,  the  study  showed  that  almost 
nine  percent  of  that  reported  fatalities 
resulted  from  an  employee  being  hit  by 
a  tree  being  felled  by  another  employee 
(Ex.  4-129). 

Employees  can  be  hit  by  a  tree  that 
falls  in  the  wrong  direction  or  by  one 
that  rolls  or  slides  dowm  sloping  terrain. 
There  is  no  dispute  that  there  is 
increased  difficulty  in  directional  felling 
on  unlevel  terraiiL  OSHA  believes  that 
these  work  spacing  requirements  in  the 
final  rule  will  help  to  prevent  these 
types  of  accidents.  Moreover,  adopting 
any  of  the  limitations  that  the 
commenters  proposed  would  still  leave 
employees  exposed  to  other  foreseeable 
hazards.  Since  the  two  tree-length 
distance  has  become  accepted  practice 
in  the  industry,  it  appears  that  industry 
itself  recognizes  the  need  for  a 
minimum  work  spacing  requirement 
and  that  the  provision  should  not  prove 
overly  burdensome  for  any 
establishments  in  the  industry. 

In  paragraph  (d)(6)(ii)  of  the  final  rule 
OSHA  is  also  requiring  that  employers 


assess  conditions  to  determine  whether 
additional  spacing  between  adjacent 
occupied  work  areas  is  necessary.  Some 
of  the  conditions  that  employers  must 
examine  include  the  degree  of  slope,  the 
density  of  the  growth,  the  height  of 
trees,  the  soil  structure,  and  other 
hazards  reasonably  anticipated  at  that 
work  site.  This  paragraph  also  requires 
that  additional  distance  be  maintained 
between  adjacent  occupied  work  areas 
on  any  slope  where  rolling  or  sliding  of 
logs  is  reasonably  foreseeable.  These 
provisions  were  also  contained  in  the 
proposed  rule  and  in  various  State 
logging  standards  (Ex.  2-17,  2-18,  2-19. 
2-20,  2-22.  SHJ,  38K).  The  1978  ANSI 
logging  standLj-d  also  contained  a 
similar  requirement. 

Some  commenters  said  greater 
distance  should  only  be  required  when 
the  slope  is  greater  than  25  or  35  percent 
(Ex.  5-21,  5-36,  5-39,  5-63).  These 
commenters,  however,  did  not  provide 
any  information  on  why  such  a 
limitation  would  provide  adequate 
protection  for  employees.  OSHA  does 
not  agree  that  greater  distance  may  only 
be  necessary  on  such  steep  slopes. 
OSHA  believes  there  is  a  potential  for 
trees  and  logs  to  roll  and  slide  on  lesser 
slopes  when  conditions  such  as  snow 
and  ice  accumulation  or  wet  soil  are 
present.  Therefore.  OSHA  does  not 
believe  that  adequate  protection  would 
be  provided  if  the  commenters' 
recommendation  were  adopted. 

Other  commenters  said  that  a  greater 
distance  on  slopes  should  not  be 
required  when  employees  are  working 
to  the  side  of  each  other,  pointing  out 
that  the  Alaska  logging  standard  allows 
this  (Ex.  5-74  through  5-92).  OSHA 
believes  that  the  final  standard  is 
consistent  with  the  Alaska  logging 
standard.  The  final  rule  only  requires 
that  a  greater  distance  is  required  on  any 
slope  where  rolling  or  sliding  of  trees  or 
logs  is  reasonably  foreseeable.  Nothing 
in  the  final  rule  requires  a  greater 
distance  on  slopes  when  there  is  no 
danger  that  an  employee  could  be  hit  by 
a  rolling  or  sliding  log.  For  example, 
when  employees  work  side  by  side  on 
a  slope,  rather  than  uphill  and  dowmhill 
from  each  other,  there  is  no  danger  that 
the  employee  will  be  injured  by  a 
rolling  log. 

At  paragraph  (d)(6)(iii),  OSHA  is 
requiring  that  each  employee,  without 
exception,  be  located  within  visual  or 
audible  contact  of  another  worker.  This 
provision  must  be  read  in  conjunction 
with  the  requirements  in  paragraph 
(d)(7)  specifying  what  methods  of 
audible  contact  may  be  used  (i.e.,  not 
chain-saw  engine  noise).  This 
requirement  parallels  the  proposed 
standard,  however  the  proposed  rule 


did  not  apply  this  requirement  to  motor 
vehicle  operators,  watchmen  and  other 
single  employee  assignment  jobs.  The 
pulpwood  logging  standard  required 
that  employees  work  within  the  vocal 
range  of  other  loggers  but  also  allowed 
employers  to  use  an  alternative 
procedure  that  provided  for  periodic 
checks  of  employee  welfare. 

Much  of  the  comment  on  this 
requirement  has  already  been  discussed 
in  the  Major  Issues  section  above.  Some 
commenters  opposed  various  aspects  of 
this  provision  (Ex.  5-29,  5-36.  5-39,  5- 
49,  5-53,  5-54,  5-67,  5-70,  5-74 
through  5-92:  Tr.  Wl  65).  One 
commenter  recommended  allowing 
manual  fellers  to  be  out  of  contact  with 
other  employees,  such  as  skidder 
operators,  for  up  to  20  minutes  (Ex.  5- 
54).  This  commenter  said  that  was  the 
amount  of  time  necessary  to  transport  a 
load  to  the  landing  and  return  to  the 
cutting  area.  However,  the  commenter 
has  not  provided  any  information  or 
data  to  support  why  such  an  exception 
would  still  allow  for  adequate 
protection  for  fellers.  OSHA  does  not 
believe  that  permitting  periods  of  time 
in  which  contact  is  not  maintained  will 
provide  adequate  protection  for 
employees.  A  chain-saw  operator  who 
severely  cuts  himself  could  bleed  to 
death  within  20  minutes. 

Other  commenters  opposed  this 
provision  because  it  would  be  difficult 
to  comply  with  this  requirement  and 
maintain  the  required  two  tree-length 
separation  between  adjacent  work  areas 
(Ex.  5-29.  Tr.  Wl  pg  65).  For  several 
reasons.  OSHA  believes  employers  will 
be  able  to  comply  with  both 
requirements.  First,  this  paragraph 
requires  each  employee  to  be  within 
visual  or  audible  contact  with  "another" 
employee.  It  does  not  require  that  the 
person  with  whom  contact  is 
maintained  be  in  an  adjacent  work  area. 
Second,  the  provision  requiring  at  least 
two  tree-length  spacing  between 
adjacent  occupied  work  areas  is 
intended  to  prevent  trees  from  falling 
from  one  work  area  into  another.  The 
purposes  of  a  visual  or  audible  contact 
is  to  provide  a  method  for  employees  to 
remain  in  contact  in  case  of  an 
emergency  (e.g..  a  chain-saw  operator 
requesting  first  aid  after  being  cut  by  the 
saw,  an  employee  alerting  others  of 
severe  weather  approaching).  Therefore, 
if  employees  are  provided  with  radio 
communication,  it  would  be  possible  for 
employees  whose  work  areas  are  spaced 
far  apart  to  maintain  contact  with  each    . 
other. 

Third,  as  discussed  above  in  the 
issues  section,  the  final  rule  does  not 
require  that  visual  contact  be 
maintained.  Instead,  audible  contact 
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may  be  maintained  by  the  use  of  homs, 
whi«:tles  or  radio  communication.  As 
such,  employees  can  be  great  distances 
froi"  each  other  and  still  remain  in 
contact  satisfying  the  requirements  of 
this  provision.  Fourth,  OSHA  is  also 
aware  that  many  logging  establishments 
are  currently  using  radio 
communication  to  maintain  contact, 
that  is  the  best  evidence  of  its 
effectiveness. 

As  stated  above,  in  this  paragraph 
OSHA  has  eliminated  all  proposed 
exceptions  to  the  requirement  of 
maintaining  contact  with  another 
employee.  As  discussed  above  in  the 
Major  Issues  section,  OSHA  has 
eliminated  the  proposed  exceptions  for 
several  reasons.  First,  various  State 
standards  do  not  include  an  exception 
to  the  contact  requirement  (Ex.  2-17,  2- 
18,  2-19,  2-20,  2-21.  2-22,  38J.  38K). 
Second,  several  commenters  supported 
the  proposal  that  all  employees  remain 
in  contact  and  indicated  that  they  do 
maintain  contact  with  all  employees, 
including  employees  in  single  employee 
assignments,  via  radio  and  telephone 
(Ex.  5-74  through  5-92).  As  a  result, 
these  commenters  suggested  the 
exceptions  may  no  longer  be  necessary 
(See  also,  Ex.  5-33).  These  commenters 
also  reasoned  that  all  employees, 
including  mobile  machine  operators 
performing  single  employee 
assignments,  need  a  method  of 
summoning  help  in  an  emergency. 
OSHA  agrees  with  these  commenters. 
The  Agency  believes  that  the  contact 
requirement  will  help  to  provide 
prompt  assistance  to  all  employees  who 
are  injured  or  are  qtherwise  in 
emergency  situations.  As  discussed 
above  in  the  Major  Issues  section,  with 
the  advent  of  radio  communication,  it  is 
feasible  to  maintain  contact  witli 
workers  performing  single  employee 
assignments. 

OSHA  notes  that  it  is  implied  in  this 
provision  that  not  only  will  means  for 
contact  be  provided,  but  also  that 
contact  will  be  maintained  with  each 
employee.  All  but  one  State  logging 
standard  require  check-in  systems  to 
assure  that  contact  is  maintained  (Ex.  2- 
17,  2-18,  2-19,  2-20.  2-21,  38J,  38K).  In 
addition,  several  commenters  say  they 
have  initiated  check-in  systems  to 
assure  that  employees  working  in 
remote  locations  are  all  right. 

At  paragraph  (d)(6)(iv)  of  the  final 
rule,  OSHA  is  requiring  the  employer  to 
account  for  each  employee  at  the  end  of 
the  work.shifl.  OSHA  has  adopted  this 
provision  from  the  pulpwood  logging 
and  the  proposed  standards.  The  1978 
ANSI  logging  standard  also  contained  a 
similar  requirement.  Several  State 
logging  standards  also  require  check-in 


systems  at  the  end  of  the  workshift  to 
ensure  no  employees  are  left  in  the 
woods  (Ex.  2-17,  2-18,  2-19,  2-20. 
38K).  Several  commenters  said  that  it 
was  not  necessary  for  small  fellmg  and 
bucking  crews  to  be  accounted  for  by 
anyone  other  than  the  crew  members 
(Ex.  5-21,  5-36,  5-39.  5-53,  5-63).  In 
response,  OSHA  points  out  that  nothing 
in  the  final  rule  would  prevent  the 
employer  from  allowing  a  crew 
supervisor,  for  example,  to  account  for 
the  rest  of  the  crew  at  the  end  of  the 
workshift.  In  such  cases,  the  employer 
is  responsible  for  establishing  and 
enforcing  a  regular  system  whereby 
there  is  a  check  on  each  employee  at  the 
end  of  the  workshift.  The  mo.st 
important  thing  is  that  no  employee  is 
unaccounted  for  at  the  close  of  the  shift. 
As  with  the  contact  requirement,  OSHA 
believes  that  this  provision  will  help  to 
assure  timely  assistance  to  employees  in 
emergencies. 

In  addition,  end  of  shift  accounting 
offers  sevferal  other  benefits  to  the 
employer  and  employee.  First,  the 
employer  can  remain  appraised  of  the 
progress  made  on  the  job  during  the  last 
workshift.  Second,  any  hazardous 
conditions  that  were  not  contemplated 
during  pre-shift  meetings  with  , 
employees  can  be  relayed  to  the 
employer  for  dissemination  to  other 
employees.  Third,  unserviceable  tools 
and  machines  can  be  reported  to  the 
employer  so  that  replacements  can  be 
obtained  or  repairs  can  made  before  the 
next  workshift.  Therefore,  OSHA  has 
retained  this  provision  in  the  final 
standard. 

Several  commenters  said  this 
provision  would  interfere  with 
contracting  situations  when  the  logger  is 
an  independent  contractor  (Ex.  5-21,  5- 
23,  5-36,  5-53,  5-55,  5-63).  However, 
they  did  not  provide  any  evidence  as  to 
how.  this  provision  might  confli«.t  with 
contracting  agreements. 

Signaling  and  Signal  Equipment 

At  paragraph  (d)(7)(i)  of  this  final 
rule,  OSHA  is  requiring  that  hand  or 
audible  signals  such  as  whistles,  horns, 
or  radios,  be  utilized  whenever  noise, 
distance  or  other  factors  prevent  clear 
understanding  of  nonnal  voice 
::ommunlcations  between  employees, 
aragraph  (d)(7)(ii)  prohibits  the  use  of 
engine  noise,  such  as  from  chains  saws, 
3S  a  means  of  maintaining  contact. 
These  provisions  supplement  and 
support  the  requirement  for  the 
maintenance  of  audible  or  visual  contact 
::ontained  in  paragraph  (d)(6)(iii).  The 
aroposed  rule  also  contained  a  contact 
equirement.  However,  it  would  not 
lave  prohibited  the  use  of  chain-saw 
noise  as  a  means  of  signaling.  The  1978 


ANSI  logging  standard  also  contained  a 
requirement  similar  to  the  proposed 
rule.  Several  State  logging  standards 
also  prohibit  the  use  of  chain-saw  noise 
as  a  signaling  device  (Ex.  2-22,  2-23, 
38K).  The  Washington  State  logging 
standard  requires  fellers  to  carry 
whistles,  which  are  to  be  used  for  no 
other  purpose  than  to  summon  help  (Ex. 
2-22,  5-7). 

OSHA  received  many  comments  on 
this  provision  opposing  the  prohibition 
of  chain-saw  noise  as  a  signaling  device, 
that  have  been  discussed  above  in  the 
Major  Issues  section.  Other  commenters 
supported  the  provision,  focusing  their 
comments  on  allowing  communication 
devices  such  as  telephones  and  radios 
in  the  final  rule  (Ex.  5-54,  5-70,  7-74; 
Tr.  VV2  197).  One  of  these  commenters 
supported  the  provision  because  the  use 
of  electronic  communication,  such  as 
citizen  band  radios,  makes  controlling 
trainees  easier  (Tr.  W2  197).  Another 
commenler  supported  the  use  of 
whistles  for  signalling  because  they 
produce  a  very  unusual  sound  in  the 
woods  that  can  be  heard  for  a  great 
distance  (Ex.  5-7). 

In  general,  there  are  two  principal 
safety-related  needs  for  a  signalling 
system  in  logging  operations.  The  first  is 
for  the  maintenance  of  communication 
between  employees  working  in  adjacent 
occupied  work  areas,  both  to  warn  other 
employees  of  potential  hazardous 
situations  and  to  summon  help  in  an 
emergency.  The  second  need  for  a 
signaling  system  is  to  provide  guidance 
to  the  operators  of  machines  and 
vehicles,  such  as  cranes  and  other 
material  handling  machines,  when  work 
site  conditions  prevent  operators  from 
seeing  and  controlling  the  operation. 
For  example,  if  a  crane  is  used  to  move 
a  load  from  below  an  overhang  such  as 
a  cliff,  a  signal  person  might  be  needed 
to  observe  the  load  and  to  signal  the 
crane  operator  when  and  how  to  move 
the  load. 

As  discussed  above  in  the  Major 
Issues  section,  paragraph  (d)(7)(ii)  of  the 
final  rule  prohibits  the  use  of  engine 
noise  as  a  signaling  device.  This 
paragraph  does  permit  other  locally  and 
regionally  recognized  signals  to  be  used. 
This  provision  has  been  adopted  from 
the  proposed  rule  and  the  1978  ANSI 
logging  standard.  OSHA  did  not  receive 
any  comments  opposing  the  use  of 
locally  or  regionally  recognized  signals, 
therefore,  the  Agency  has  retained  this 
provision  in  the  final  rule. 

At  paragraph  (d)(7)(iii)  ofthe  final 
rule,  OSHA  has  added  a  provision 
requiring  that  only  designated  persons 
give  signals  except  in  an  emergency. 
The  proposed  rule  and  the  1978  ANSI 
logging  standard  also  contained  this 


requirement.  Several  State  standards 
also  require  that  only  designated 
persons  give  signals  (Ex.  2-18,  2-21,  2- 
22.  38K).  As  defined  in  this  standard,  a 
designated  person  is  one  who  has  the 
necessary  knowledge,  training  and 
experience  to  perform  specific  job  tasks. 
OSHA  did  not  receive  any  comments 
opposing  this  provision. 

OSHA  has  included  this  provision  in 
the  final  rule  for  several  reasons.  First. 
OSHA  believes  that  the  signaling  system 
should  be  included  in  the  employer's 
training-program  so  that  employees  who 
arercalled  upon  to  act  as  signal  persons 
will  know  how  to  signal  appropriately. 
This  is  especially  important  when  an 
employee  perfcffms  signaling  to  assist 
with  the  safe  operation  or  movement  of 
a  machine  or  load.  It  is  also  important 
that  employees  know  the  appropriate 
signals  in  the  event  that  help  must  be 
summoned.  The  employee  requiring 
help  needs  to  know  what  means  are  to 
be  used  to  conununicate  the  necessary 
information  and  how  to  use  those  means 
of  communication  properly.  In  addition, 
other  employees  must  be  trained  in 
what  they  should  listen  for  so  they  can 
avoid  potential  hazards  or  provide 
assistance.  Second,  OSHA  believes  that 
employees  without  the  necessary 
training  should  not  be  permitted  to  act 
as  a  signal  person  for  assisting  with  the 
operation  and  movement  of  machines 
and  loads.  When  the  signal  person  has 
not  been  adequately  trained,  the  risk  of 
harm  to  the  signal  person,  the  machine 
operator  and  other  employees  in  the 
vicinity  is  great.  Third,  the  use  of 
trained  signal  persons  should  reduce  the 
potential  for  conflicting  signals  that 
could  create  a  hazard. 

Overhead  Electric  Lines 

At  paragraph  (d)(8Mi)  ofthe  final  rule, 
OSHA  is  requiring  that  logging 
operations  near  overhead  electric  lines 
be  done  in  accordance  with  the 
requirements  of  1910.333(c)(3).  The 
proposed  rule  repeated  some  of  the 
requirements  of  1910.333(c)(3).  The 
pulpwood  logging  standard  did  not 
contain  any  provision  regarding 
overhead  electric  wires.  All  State 
logging  standards  contain  restrictions 
regarding  felling  near  power  lines. 

One  comment  was  received 
addressing  minimum  clearance  from 
overhead  lines  (Ex.  5-34).  This 
commenter  suggested  that  when  the  line 
voltage  is  unknown  and  other 
information  indicates  that  the  line  is 
obviously  high  voltage,  a  minimum 
clearance  of  20  feet  must  be  maintained 
from  the  line  until  the  line  voltage  is 
established  by  the  electrical  system 
operator.  The  separation  distance 
recommended  by  the  commenter  would 


provide  clearance  that  would  only  be 
warranted  by  a  350  KV  line.  OSHA 
believes  that  maintenance  of  that  great  ■ 
a  separation  distance  is  unnecessary  in 
this  rule.  High  voltage  lines  of  this  order 
of  magnitude  are  usually  on  tall 
transmission  towers,  therefore  it  is 
highly  unlikely  any  employee  would 
come  in  contact  with  the  line  or  have 
any  means  of  getting  near  the  line. 

OSHA  believes  that  1910.333(c)(3) 
adequately  spells  out  the  precautions 
and  clearances  that  must  be  taken  when 
working  near  overhead  lines.  OSHA 
finds  nothing  indicating  that  logging  is 
different  from  the  rest  of  general 
industry,  therefore,  the  Agency  does  not 
believe  a  special  provision  is  necessary 
to  address  the  logging  industry. 

At  paragraph  (d)(8r(ii)  OSHA  is 
requiring  the  employer  to  immediately 
notify  the  power  company  when  any 
felled  tree  comes  into  contact  with  a 
power  line.  This  provision  also  requires 
each  employee  to  remain  clear  ofthe 
area  until  the  power  company  advises 
there  are  no  electrical  hazards.  OSHA 
has  adopted  this  provision  from  the 
proposed  standard.  OSHA  did  not 
receive  any  comments  on  this  provision. 

Flammable  and  Combustible  Liquids 

At  paragraph  (d)(9)  ofthe  final  rule, 
OSHA  is  including  requirements  for  the 
safe  handling  and  use  of  flammable  and 
combustible  liquids.  As  was  proposed, 
the  final  rule  requires  such  liquids  to  be 
stored,  handled,  transported  and  used  in 
accordance  with  subpart  H  of  Part  1910. 

Two  commenters  opposed  this 
provision  (Ex.  5-7,  5-34).  One 
commenter  stated: 

After  carrying  a  40  pound  saw,  lunch, 
water,  wedges  and  wrenches,  the  last  thing 
the  timber  feller  wants  to  add  is  more  weight. 
So  when  he  goes  to  cany  fuel  and  oil  it's 
normally  carried  in  labeled  plastic 
containers,  generally  in  sizes  not  exceeding 
two  quarts.  To  carry  fuel  in  approved 
contaiaers  would  do  nothing  more  than  add 
back  injuries  to  the  staUstics  (Ex.  5-7). 

In  response,  OSHA  points  out  that 
there  are  approved  plastic  storage 
containers  available  in  small  sizes,  such 
as  two  quart  containers.  Nothing  in  the 
final  rule  or  subpart  H  of  part  1910 
prohibits  employers  from  using  small 
plastic  storage  containers,  provided  they 
meet  the  requirements  of  29  CFR 
1910.106.  Further  under  29  CFR 
1910.106,  the  maximum  allowable  size 
of  approved  plastic  fuel  c(Uitainer  is  one 
gallon.  OSHA  does  not  believe  that 
carrying  one  gallon  or  less  of  fuel  in  a 
plastic  container  will  substantially 
increase  back  injuries. 

At  paragraph  (d)(9)(ii)  of  the  final 
rule.  OSHA  is  requiring  that  flammable 
and  combustible  liquids  not  be 


transported  in  the  driver's  compartment 
or  in  any  passenger-occupied  area  of  a 
machine  or  vehicle.  OSHA  is  aware  that 
pick-up  trucks  are  often  used  to 
transport  employees  to  a  logging  work 
site.  Transportation  of  flammable  and 
combustible  liquids  in  the  passenger 
compartment  of  these  vehicles  exposes 
the  driver  and  passenger  to  fire  and 
explosion  hazards  and  is  not  a  safe 
practice. 

At  paragraph  (d){9)(iii)  ofthe  final 
rule.  OSHA  is  requiring  that  each 
machine,  vehicle  and  portable  powered 
tool,  such  as  chain  saw,  be  shut  off 
during  refueling.  OSHA  has  added  this 
requirement  because  it  believes  that 
when  handling  flammable  and 
combustible  liquids,  it  is  essential  to 
eliminate  sources  of  ignition.  The 
requirement  to  shut  off  the  engines  of 
motor  vehicles  when  they  are  refueled 
is  mandatory  in  most  states  and  is 
clearly  posted  in  service  stations. 
Because  OSHA  believes  that  it  is 
essential  to  minimize  the  sources  of 
ignition  when  refueling  vehicles,  the 
Agency  has  retained  the  requirement  as 
proposed. 

At  paragraph  (d)(9)(iv)  ofthe  final 
rule,  OSHA  is  requiring  that  flammable 
or  combustible  liquids  not  be  used  to 
start  fires.  The  proposed  rule  contained 
a  requirement  that  chain  saw  fuel  not  be 
used  to  start  fires.  While  several 
commenters  supported  this  requirement 
(Ex.  5-21,  5-36,  5-74  through  5-92). 
other  commenters.  including  the  State 
of  Washington,  opposed  the  provision 
(Ex.  5-34,  5-66).  They  said  that  loggers 
would  use  whatever  material  they  have 
to  start  a  fire  rather  than  losing 
production  time  to  return  to  a  vehicle  to 
obtain  materials.  In  addition,  the  State 
of  Washington  said  they  were  not  aware 
of  any  injuries  occurring  as  a  result  of 
this  practice. 

OSHA  has  carefully  considered  these 
comments.  OSHA  understands  that  in 
cold  weather  employees  must  be  able  to 
warm  their  hands  and  feet  to  prevent 
frostbite  and  to  maintain  proper  grip  of 
tools.  However,  OSHA  believes  that  the 
use  of  a  flammable  liquid,  such  as 
gasoline,  to  start  a  fire  can  quickly  result 
in  an  uncontrolled  fire  that  endangers 
the  loggers  and  others  in  the  vicinity. 
Other  commenters  have  told  OSHA 
about  the  dangers  of  fires,  especially 
during  the  dry  season  (Ex.  5-7,  5-21,  5- 
39).  In  particular,  when  an  area  is  cold 
and  wet,  gasoline  will  not  volatilize  or 
bum  rapidly.  However,  as  the  fire  gains 
intensity,  the  gasoline  will  evaporate 
more  rapidly,  causing  the  fire  to 
suddenly  flame  up  and  can  rapidly  get 
out  of  control.  Instead  of  using  gasoline 
or  a  gasoline  mixture,  there  are  products 
available  that  are  not  combustible  to 
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start  fires,  such  as  fire  starters 
comprised  of  sawdust  and  wax.  These 
products  are  small,  light  weight  and  will 
not  suddenly  accelerate  their 
comhustion. 

OSHA  has  deleted  from  the  final  rule 
the  proposed  requirement  that  chain- 
saw  hiel  not  be  used  as  a  solvent.  Two 
commenters  said  that  chain-saw  fuel  is 
recommended  by  manufacturer's  as  a 
cleaning  solvent  for  chain-saws  (Ex.  5- 
7,  5-34).  For  example,  manufacturers* 
-  specifications  indicate  that  chain-saw 
fuel  is  the  most  effective  solvent  for 
cleaning  chain-saw  air  filters.  OSHA 
agrees  with  the  commenters  and  has 
eliminated  the  prohibition  from  the 
final  rule. 

Explosives  and  Blasting  Agents 

At  paragraph  (d)(10)  of  the  final 
standard,  OSHA  is  including 
requirements  on  the  safe  use  of 
explosives  and  blasting  agents. 
Paragraph  (d)(10)(i)  of  the  final  requires, 
that  explosives  and  blasting  agents  be 
stored,  handled,  transported  and  used  in 
accordance  with  the  requirements  of 
subpart  H  of  this  part.  This  provision 
has  been  adopted  from  the  proposed 
rule.  The  1978  ANSI  logging  standard 
contained  a  similar  requirement.  All 
State  logging  standards  contain 
requirements  on  the  use  of  explosives 
and  blasting  agents.  There  were  no 
comments  opposing  this  provision. 

Paragraph  (d)(10)(ii)  of  the  final  rule 
requires  that  only  designated  persons 
handle  or  use  such  materials.  As 
discussed  above,  a^esignated  person  is 
one  who  possesses  the  requisite 
training,  knowledge  and  experience  to 
perform  the  specific  duties.  The 
proposed  rule  and  the  1978  ANSI 
logging  standard  also  required  that 
explosives  only  be  handled  by  trained 
and  experienced  personnel.  All  State 
logging  standards  also  require  that  only 
trained  employees  handle  explosives. 
,  OSHA  did  not  receive  any  comments  on 
these  provisions. 

At  paragraph  (d)(10)(iii)  of  the  final 
standard,  OSHA  is  requiring  that 
explosives  and  blasting  agents  not  be 
transported  in  the  driver  compartment 
or  any  passenger-occupied  area  of  a 
machine  or  vehicle.  The  proposed  rule 
did  not  contain  a  similar  requirement. 
OSHA  has  added  this  provision  in  the 
final  rule  for  the  same  reason  that  it 
included  a  similar  provision  regarding 
flammable  and  combustible  liquids. 
OSHA  believes  that  employees  m^  be 
gravely  endangered  by  riding  over  rough 
terrain  and  trails  in  close  proximity  to 
explosives. 
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Paragmph  (e)  Hand  and  Portable 
Powered  Tools 

Paragraph  (e)  of  this  final  rule 
:ontains  requirements  for  the  safe  use  of 
land  and  portable  powered  tools, 
ncluding  chain  saws.  For  the  most  part, 
hese  requirements  were  derived  from 
:orresponding  provisions  in  the 
julpwood  logging  standard. 

In  the  finalnile  OSHA  has  combined 
jrovisions  regarding  both  hand  tools 
md  chain  saws.  This  was  done  to 
jrovide  uniformity  in  how  tools  are 
iddressed  in  the  logging  standard.  In 
iddition,  OSHA  has  combined  these 
jrovisions  to  reduce  duplicative 
jrovisions,  such  as  those  dealing  with 
naintenance  and  inspection  of  tools. 

General  Requirements 

Paragraph  (e)(1)  deals  with  general 
•equirements  for  all  hand  and  portable 
jowered  tools.  At  paragraph  (e)(l)(i)  of 
he  final  rule,  OSHA  is  requiring 
employers  to  assure  that  each  hand  and 
jortable  powered  tool  is  maintained  in 
serviceable  condition.  This  employer 
■esponsibility  applies  whether  the  tool 
s  provided  by  the  employer  or 
jmployee.  This  paragraph  adopts  the 
jroposed  provision.  All  State  logging 
itandards  contain  similar  requirements 
ibout  the  maintenance  of  logging  tools. 

OSHA  received  several  comments  on 
his  provision  (Ex.  5-35,  5-39.  5-53,  5- 
)4,  5-62,  5-63,  5-66).  These 
:ommenters  supported  the  need  for 
ools  to  be  properly  maintained.  One 
:ommenter  said  that  lack  of  proper 
naintenance  of  chain  saws  contributes 
o  a  number  of  accidents  (Ex.  5-35). 
iowever,  most  of  the  commenters  stated 
hat  the  maintenance  of  tools  that  are 
lupplied  by  employees  should  be  the 
mployees'  responsibility  (Ex.  5-35,  5- 
)3,  5-54,  5-62,  5-63,  5-66). 

One  commenter  stated: 

We  feel  that  it  is  not  reasonable  and  it  is 
mrdensome  to  logging  companies  to  have  to 
)e  responsible  for  the  condition  and  safety  of 
in  employee's  own  tools.  We  feel  very 
trongly  that  there  should  be  a  recognition  of 
ine's  individual  responsibility  in  this  area.  A 
nore  general  statement  might  be  appropriate 
n  this  item  simply  stating  that  "tools  shall 
»e  properly  maintained  so  as  to  assure  safe 
>peration  and  shall  be  used  only  for  their 
ntended  purpose  and  design"  (Ex.  5-39). 

OSHA  does  not  agree  with  these 
:ommenters.  OSHA  believes  that  the 
Vgency's  reasoning  in  including  a 
naintenance  provision  in  the  PPE 
ection  applies  here  as  well  (See 
ummary  and  explanation  of  paragraph 
d)(l)(i)).  The  requirement  for  employers 
0  assure  that  tools  are  maintained  in  a 
erviceable  condition  does  not  prohibit 
he  employer  from  allowing  an 
employee  to  inspect,  maintain  and 


repair  tools  he  provides.  The  employer's 
responsibilities  for  compliance  with 
standards  and  for  safe  working 
conditions  that  the  OSH  Act  imposes, 
applies  even  if  the  employee  provides 
the  tools. 

This  paragraph  is  meant  to  be  viewed 
in  conjunction  with  paragraph  (e)(l)(ii), 
that  requires  inspection  of  tools  before 
they  are  used  in  each  workshift.  As 
discussed  above,  "serviceable 
condition"  is  the  state  or  ability  of  a  tool 
to  operate  as  it  was  intended  by  the 
manufacturer. 

At  paragraph  (e)(l)(ii),  OSHA  is 
requiring  that  the  employer  assure  that 
each  tool  is  inspected  before  initial  use 
during  each  work  shift.  This  paragraph 
also  specifies  the  minimum  elements  to 
be  inspected,  such  as  chain  brakes, 
handles,  guards,  and  controls,  to  assure 
that  the  tools  are  functioning  properly. 
In  the  proposed  standard,  OSHA 
specified  that  hand  tools  be  checked 
during  use  to  ensure  continued 
serviceability.  The  proposed  rule  also 
required  chain  saws  to  be  "frequently" 
inspected.  The  proposed  rule  also 
contained  elements  that  must  be 
included  in  hand  tool  inspections.  The 
1978  ANSI  logging  standard  also 
required  periodic  inspection  of  tools. 

OSHA  received  comments  on  these 
provisions.  Some  commenters 
recommended  that  OSHA  establish  the 
frequency  that  tools,  such  as  chain  saws, 
should  be  inspected  (Ex.  5-21,  5-36.  5- 
39,  5-53).  One  commenter  objected  to 
inspection  of  chain  saws: 

The  need  for  chain  saws  to  be  "frequently 
inspected"  should  be  clarified  further.  How 
often  is  frequently  and  who  would  be 
responsible  for  the  inspections?  (Ex.  5-39). 

OSHA  believes  that  the  final  rule 
adequately  addresses  the  commenter 's 
concerns.  First,  OSHA  explicitly 
identifies  the  required  frequency  for 
inspection  of  tools.  Second,  nothing  in 
the  final  rule  prohibits  the  employer 
from  allowing  the  tool  user  or  operator 
to  conduct  the  workshrft  inspection, 
provided  that  such  inspection  and  the 
required  content  of  the  inspection  are 
accomplished  in  the  manner  and  time 
frame  specified  by  OSHA.  Finally,  the 
standard  specifies  the  minimum 
elements  that  must  be  covered  by  the 
inspection. 

At  paragraph  (e)(l)(iii)  of  the  final 
rule,  OSHA  is  requiring  that  the 
employer  assure  that  each  tool  is  used 
only  for  purposes  for  which  it  has  been 
designed.  OSHA  has  adopted  the 
provision  from  the  proposed  rule.  The 
1978  ANSI  logging  standard  also 
contained  this  requirement.  OSHA 
received  only  one  comment  on  this 


provision  that  supported  its  inclusion 
■  (Ex.  5-39). 

At  paragraph  (e)(l)(iv)  of  the  final 
rule,  OSHA  is  requiring  that  when  the 
head  of  any  shock,  impact-driven  or 
driving  tool  begins  to  chip,  it  shall  be 
repaired  or  removed  from  service.  The 
proposed  rule  would  have  required  that 
tools  be  repaired  when  "any 
mushrooming"  occurs.  A  similar 
requirement  was  contained  in  the  1978 
ANSI  logging  standard. 

The  State  of  Washington  opposed  the 
proposed  provision,  stating  that  the 
language  was  too  restrictive  (Ex.  5-34. 
9-10).  The  State  said  that  as  soon  as  a 
plastic  wedge  if  firmly  struck  there  will 
be  some  small  amount  of  mushrooming. 
In  the  final  rule,  OSHA  has  clarified  this 
provision  by  requiring  that  the  tool  be 
repaired  or  removed  from  ser\'ice  when 
it  begins  to  chip.  OSHA  believes  that 
this  language  more  accurately  describes 
the  hazard  that  arises  over  time  with 
these  tools.  Over  time  there  is  a 
tendency  for  the  steel  in  these  tools  to 
become  brittle  and  chip.  When  a  tool 
has  reached  that  point,  continued  use  of 
the  tool  can  cause  metal  fragments  to 
chip  off  the  tool  and  fly  into  the  air, 
thereby  endangering  employees.  The 
metal  fragments  could  be  small  enough 
to  strike  the  eye  or  large  enough  to  cause 
a  sizeable  laceration. 

At  paragraph  (e)(l)(v)  of  the  final  rule, 
OSHA  is  requiring  that  the  cutting  edges 
of  each  tool  be  sharpened  in  accordance 
with  manufacturer's  specifications 
whenever  they  become  dull  during  a 
workshift.  OSHA  received  little 
comment  on  this  provision.  One 
commenter  stated: 

With  regard  to  the  sharpness  of  cutting 
tools,  we  have  had  some  interpretive  problem 
in  California  where  fire  suppression  agencies 
who  have  been  requiring  various  tools  to  be 
razor  sharp  rather  than  sharp  enough  to  do 
the  task  for  which  they  are  intended.  The 
result  has  been  unnecessary  cuts  to 
employees  who  have  inadvertently  had 
incidental  contact  with  such  tools.  We  would 
suggest  that  the  word  "adequately"  be 
inserted  between  the  words  "kept"  and 
"sharp"  to  provide  a  more  "moderate" 
meaning  to  this  requirement.  (Ex.  5-55). 

The  need  for  tools  to  be  inspected  and 
sharpened  as  necessary  is  well- 
recognized  and  has  been  a  part  of 
OSHA's  and  ANSI's  logging  standards 
from  the  start.  OSHA  believes  that  the 
final  rule  adequately  addresses  the 
commenter's  concerns.  OSHA  has 
added  to  the  final  rule  the  requirement 
that  tools  be  sharpened  according  to  the 
manufacturer's  specifications.  This 
addition  has  also  been  supported  by 
other  commenters  (Ex.  5-51,  5-53, 5~ 
55). 


At  paragraphs  (e)(1)  (vi)  and  (vii) 
OSHA  is  requiring  that  each  tool  be 
stored  and  transported  so  it  is  not 
damaged  and  will  not  create  a  hazard 
for  an  employee.  These  provisions 
require  that  racks,  boxes,  holsters  or 
other  means  shall  be  provided  and  used 
for  transporting  tools.  These  provisions 
parallel  requirements  contained  in  the 
proposed  and  pulpwood  logging 
standards.  The  proposed  rule  specified 
that  tools  be  secured  during  transport 
but  did  not  require  that  storage 
containers  be  provided.  In  addition, 
these  provisions  as  proposed  were 
included  in  the  1978  ANSI  logging 
standard.  OSHA  received  only  limited 
comments  on  these  provisions.  Two 
commenters  stated  that  the  storage 
provision  was  unnecessary  and,  at  most, 
should  be  limited  to  cutting  tools  (Ex. 
3-53  and  5-55).  The  other  commenter 
said  that  the  proposed  transportation 
provision  -.^us  not  protective  enough 
(Ex.  5-7).  This  commenter  stated  that 
outside  boxes  or  storage  units  should  be 
utilized  especially  for  crew  vehicles, 
because  tools  can  bounce  around  when 
transported  in  such  a  vehicle, 
particularly  when  the  vehicle  is 
operated  on  off  highway  roads  or  trails, 
and  could  injure  employees  who  are 
riding  with  the  tools. 

OSHA  believes  that  provisions  for 
proper  tool  storage  and  transportation 
are  necessary  to  protect  employees  &t)m 
injuries.  Sudi  provisions  have  been  in 
OSHA  and  ANSI  standards  for  many 
years.  In  this  regard,  however,  OSHA 
also  believes  that  it  is  not  necessary  to 
require  that  tools  be  stored  outside  of 
passenger  areas  during  transport  if  there 
are  appropriate  containers  or  other 
means  to  adequately  secure  the  tools. 
Therefore,  in  the  final  rule  OSHA  has 
clarified  that  employers  must  provide 
and  use  some  means,  such  as  racks, 
boxes  or  holsters,  of  securing  tools 
during  transport. 

Chain  Saws 

At  paragraph  (e)(2)  of  this  final  rule. 
OSHA  specifies  various  requirements 
for  the  proper  use  of  chain  saws  in  the 
logging  industry.  OSHA  believes  these 
requirements  are  necessary  to  protect 
loggers  firom  injury  when  using  chain 
saws.  Several  commenters  also 
supported  the  proposed  chain  saw 
requirements  as  reasonable  practices 
(Ex.  5-21,  5-36.  5-74  through  5-92).  As 
discussed  earlier,  the  WIR  survey 
indicates  that  chain  saw  accidents 
accounted  for  20  percent  of  the  reported 
accidents  (Ex.  2-1).  According  to  a 
Maine  BLS.  from  1980-87  there  were  an 
average  of  362  disabling  chain-saw 
injuries  each  year  (Ex.  4-176). 


In  recent  years  there  have  been  many 
improvements  in  chain  saw  safety  due 
to  the  introduction  of  devices  such  as      I 
chain  brakes,  bar  tip  guards,  and 
reduced  kickback  bars  and  chains.  Also, 
the  availabihty  of  protective  chaps  and 
pads  of  ballistic  nylon  or  other  I 

lightweight  protective  materials  have      ' 
provided  further  protection  for  chain- 
saw  operators.  OSHA  believes  that 
proper  use  of  improved  chain  saws  and 
personal  protective  equipment,  and 
compliance  with  the  work  practices  will 
greatly  improve  the  safety  record  of 
chain  saw  operations.  OSHA  also 
believes  that  proper  training  in  these 
requirements  will  result  in  better 
understanding  of  how  these  safety 
devices  and  work  practices  can  work  to 
reduce  chain-saw  related  injuries. 

At  paragraph  (e)(2)(i),  OSHA  is 
requiring  each  chain  saw  placed  into 
initial  service  after  the  effective  date  of 
this  section  be  equipped  with  a  chain 
brake.  In  addition,  this  paragraph 
requires  that  chain  saws  meet  ail  other 
requirements  of  the  ANSI  standard 
B175. 1-1991  "Safety  Requirements  on 
Gasoline-Powered  Chain  Saws."  This 
incorporation  by  reference  of  ANSI 
B175. 1-1991.  has  been  approved  by  the 
Office  of  the  Federal  Register,  in 
accordance  with  the  requirements  of  5 
U.S.C.  552(a)  and  1  CFR  part  51.  The 
final  rule  has  been  revised  to  reflect  this 
approval  and  provides  the  requisite 
information  regarding  access  to  the  text 
of  ANSI  B175. 1-1991. 

Paragraph  (e)(2)(i)  also  requires  that 
each  chain  saw  placed  into  service 
before  the  effective  date  of  this  section 
be  equipped  with  a  protective  device 
that  minimizes  chain-saw  kickback. 
Finally,  this  provision  also  requires  that 
chain-saw  kickback  devices  not  be 
removed  or  otherwise  disabled. 

The  proposed  rule  did  not  require 
installation  of  chain  brakes  or  other 
devices.  The  proposed  rule  did, 
however,  require  that  when  such 
devices  were  present  they  should  be 
inspected  frequently  and  maintained. 
The  need  for  devices  to  prevent 
kickback  was  specifically  raised  as  an 
issue  in  the  notice  of  hearing. 

OSHA  received  many  comments  on 
whether  chain-saw  protective  devices 
should  be  required  in  the  final  rule. 
These  comments  have  been  discussed 
above  in  the  Major  Issues  section.  One 
commenter  suggested  that  loggers  be 
allowed  to  remove  chain  brakes  when, 
in  the  judgment  of  the  operator  the 
presence  of  the  chain  brake  creates  a 
hazard  greater  than  the  hazard  the  brake 
was  designed  to  avoid  (Ex.  5-55).  This 
commenter  suggested  that  it  is  more 
hazardous  to  have  a  chain  brake  when 
the  saw  is  operated  on  its  side  and  at 
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other  unspecified  times.  However,  the 
coDunenter  did  not  provide  any  data  or 
other  evidence  to  support  his 
contention.  There  is  no  other  data  or 
evidence  in  the  record  that  chain  brakes 
may  create  additional  hazards  at  any 
time  during  the  cutting  process. 
Additionally,  OSHA  believes  that  once 
the  chain  brake  is  removed  it  is  likely 
the  operator  will  leave  it  off  and  remain 
exposed  to  injury  from  chain  saw 
kickback.  As  noted  in  the  earlier 
discussion,  commenters  stated  that 
removal  of  devices  is  occurring,  thereby 
exposing  the  operator  to  the  risk  of 
injury  due  to  kickback.  Therefore, 
OSHA  is  reqmring  that  chain-saw 
kickback  devices  not  be  removed  or 
otherwise  disabled. 

At  paragraph  {e)(2)(ii)  of  the  final  rule, 
OSHA  is  requiring  that  each  gasoline- 
powered  chain  saw  be  equipped  with  a 
continuous  throttle  system  which  stops 
the  running  chain  when  pressur«  on  the 
throttle  is  released.  This  provision  has 
been  adopted  from  the  proposed  rule. 
OSHA  received  one  comment  that  stated 
that  if  the  safety  equipment  that  came 
with  the  chain  saw  were  in  place,  the 
accidents  listed  in  the  preamble  would 
not  have  occurred  (Tr.  Wl  66). 
Therefore,  this  requirement  has  been 
retained  in  the  final  rule. 

NIOSH  recommended  that  OSHA 
require  chain  saws  be  equipped  or 
retrofitted  with  mufflers  meeting  the 
chain-saw  manufacturer's  specifications 
(Ex.  5-42).  NIOSH  said  mufflers  would 
be  effective  for  noise  reduction.  OSHA 
has  not  adopted  NIOSH's 
recommendation.  First,  retrofit  mufflers 
may  cause  operational  difficulties. 
Second,  retrofit  mufflers  may  also 
contribute  to  an  increase  in  back 
pressure  for  the  operator. 

Paragraphs  (e)(2)(iii)  through 
(e)(2)(xiv)  specify  various  requirements 
for  safe  operation  of  chain  saws.  OSHA 
believes  these  work  practices  are 
essential  in  reducing  the  number  of 
injuries  that  occur  to  chain-saw 
operators.  According  to  the  WIR  survey, 
the  vast  majority  of  chain-saw  injuries 
reported  indicates  that  unsafe  work 
practices  were  involved  (Ex.  2-1).  In 
contrast,  only  four  percent  of  chain-saw 
injuries  were  the  result  of  equipment 
failure. 

At  paragraph  (e)(2)(iii)  of  the  final 
rule.  OSHA  is  requiring  that  the  chain 
saw  be  operated  and  adjusted  in 
accordance  with  the  manufacturer's 
instructions.  This  provision  adopts  the 
requirement  contained  in  the  proposed 
nite.  OSHA  did  not  receive  any 
comments  opposing  this  requirement. 

At  paragraph  {e)(2)(iv)  of  the  final 
rula,  OSHA  ia  requiring  that  the  chain 
saw  ba  lafciated  at  least  20  fisct  from  any 
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open  flame  or  other  source  of  ignition. 
This  provision  adopts  the  requirements 
contained  in  the  proposed  rule.  This 
requirer»»ent  was  also  contained  in  the 
1978  ANSI  logging  standard.  The  OSHA 

Eulpwood  logging  standard  required 
nly  that  chain  saw  operators  be 
instructed  to  refuel  the  saw  only  in  safe 
areas  and  not  in  areas  conduciTe  to  fire. 

OSHA  believes  that  a  separation 
Between  a  fueling  area  and  any  soxnce 
of  ignition,  such  as  a  dgarette,  is 
necessary  to  prevent  ignition  of  vapors 
from  spills  or  from  overfilled  chain-saw 
tanks.  The  final  rule  clarifies  what 
constitutes  at  least  a  minimal  safe 
Fueling  area.  OSHA  did  not  receive  any 
comments  opposing  this  reauirement. 

At  paragraph  (e)(2)(v)  of  the  final  rule, 
OSHA  is  requiring  that  the  chain  saw  be 
started  at  least  10  feet  from  any  fueling 
irea.  This  provision  also  adopts  the 
requirement  contained  in  the  proposed 
rule. 

Only  one  commenter  opposed  this 
iroyision,  saying  that  in  some  instances 
t  would  be  impossible  to  move  10  feet 
rom  a  fueling  area  to  start  the  chain  saw 
Ex.  5-7).  However,  no  substantive 
jvidence  was  presented. 

OSHA  believes  that  when  a  chain  saw 
s  started,  there  is  a  potential  that 
spilled  fuel  in  the  area  could  also 
>ecome  ignited.  For  example,  a  faulty 
.park  phig  wire  can  cause  an  arc 
)etween  tlie  wire  and  metal  casing, 
^suiting  in  the  igniting  of  spilled  fuel, 
n  addition,  the  record  shows  that  the 
langer  of  fire  is  a  major  concern  in  the 
ogging  industry  (Ex.  5-20).  OSHA 
}elieves  that  this  provision  will  help  to 
«duce  the  potential  for  fires. 

At  paragraph  (e)(2)(vi)  of  the  final 
Tile.  OSHA  is  requiring  that  the  chain 
>aw  be  started  on  the  ground  or  where 
jtherwise  firmly  supported.  The 
Jrovision  is  the  same  as  the  requirement 
contained  in  the  proposal  and  the 
julpwood  logging  standard.  Two 
:ommenters  opposed  the  requirement 
Ex.  5-34,  5-35).  One  commenter  stated: 

In  many  instances,  there  is  not  any  way  to 
;omply,  i.e..  when  a  cutter  is  felling  while 
itanding  on  springboard  jacks,  it  would  be  a 
greater  hazard  for  him  to  climb  up  carrying 
I  running  saw.  This  means  that  the  chain  saw 
nust  be  started  on  tb»  springJMard  with  no 
)lace  left  to  rest  the  saw.  Th«  same  simation 
)ccurs  when  limbing  and  bucking  large  trees 
ifter  they  are  on  the  ground.  The  cuHer/ 
)ucker  would  have  to  climb  up  on  the  trunk 
while  carrying  a  running  saw.  The  proposed 
standard  should  be  amended  to  read 
'whenever  possibh^'  chain  saws  should  be 
ifartcd  [on  the  ground  1  (Ex.  5-34). 

The  other  commenter  said  starting  the 
:hain  saw  on  the  groimd  was  not 
lecessarily  the  safest  way  to  start  it, 
ind,  in  any  event,  saws  equipped  with 


chain  brakes  could  be  drop  started  when 
the  chain  brake  is  engaged  (5-35). 
Another  commenter  said  that  they  had 
had  no  injuries  resulting  fiT>m  starting 
chains  saws  when  standing  in  an 
upright  position  (Ex.  5-45). 

For  several  reasons,  OSHA  believes 
that  this  provision  is  necessary  to 
protect  chain  saw  operators.  First,  the 
record  supports  the  need  for  chain  saws 
to  be  firmly  supported  when  they  are 
started.  The  WIR  survey  indicates  that  a 
significant  portion  of  chain  saw  injuries 
were  related  to  the  operator  not  having 
firm  control  or  grip  of  the  saw  (e.g., 
didn't  have  tight  grip  on  saw,  hand 
slipped  into  chain,  operator  fell  on  saw). 
While  the  survey  does  not  indicate 
whether  these  injuries  occurred  while 
the  operator  was  starting  the  saw,  the 
presence  of  these  injuries  does  reinforce 
the  need  for  appropriate  work  practices 
that  require  proper  support  for 
equipment  so  the  operator  is  able  to 
maintain  a  firm  grip  and  control  of  the 
saw. 

Second,  OSR^  believes  that  there  is 
a  potential  for  injury  when  operators 
attempt  to  drop-start  chain  saws.  There 
is  a  potential  for  the  operator  to  lose  his 
grip  when  starting  the  saw.  In  addition, 
especially  when  the  saw  is  not  properly 
adjusted,  the  engine  can  flood.  This  can 
cause  the  saw  to  fly  upward  and  hit  the 
operator.  When  the  chain  saw  starts 
there  is  potential  for  sudden  movement 
of  the  chain  because  of  the  increase  in 
rpm.  Third,  while  OSHA  believes  that 
starting  the  chain  saw  on  the  ground 
will  provide  the  best  control  and 
support,  OSHA  is  aware  that  there  may 
be  some  circumstances  in  which  a  chain 
saw  cannot  be  started  in  this  manner. 
Nonetheless,  even  In  those 
circumstances,  OSHA  believes  that  it  is 
necessary  for  operator  safety  that  the 
saw  be  firmly  supported.  Fourth,  even 
when  the  chain  brake  is  on,  the  saw 
needs  to  be  firmly  supported  when  it  is 
started.  When  the  chain  saw  is  started, 
the  chain  will  move  imtil  the  engine 
returns  to  idle.  If  the  chain  saw  is  not 
firmly  supported  when  the  operator 
starts  the  engine,  he  could  lose  control 
of  the  saw  and  the  moving  chain  could 
strike  and  injure  him. 

At  paragraph  (e)(2)(vii)  of  the  final 
rule,  OSHA  is  requiring  that  chain 
brakes  be  engaged  when  the  saw  is 
started.  Although  this  requirement  wa.s 
not  contained  in  the  proposed  rule. 
OSHA  bcUeves  it  is  necessary  for  cliain 
brakes  to  be  engaged  when  the  engine  is 
started.  As  discussed  above,  when  chain 
saws  are  started,  the  chain  will  run 
momentarily.  When  a  chain  brake  is 
present,  it  will  hold  the  chain  when  the 
engine  returns  to  idle.  However,  when 
the  chain  brake  is  not  engaged,  the 


chain  may  continue  to  run  at  idle, 
further  exposing  the  operator  to  the 
hazard.  OSHA  believes  that  the  many 
comments  recommending  that  the  final 
rule  require  chain  saws  to  be  equipped 
with  chain  brakes,  also  imply  that  the 
chain  brakes  should  be  properly 
engaged  during  use  of  the  chain  saw.  In 
addition,  none  of  those  commenters 
supporting  a  chain  brake  provision 
indicated  that  there  were  situations  in 
which  it  would  be  safe  to  allow  the 
chain  brake  not  to  be  engaged  during 
operation  of  the  saw. 

At  paragraph  (e)(2)(viii)  of  the  final 
standard,  OSHA  is  requiring  that  the 
operator  hold  the  chain  saw  with  both 
hands  during  operation.  This 
requirement  does  not  apply  when  the 
employer  can  demonstrate  that  a  greater 
hazard  is  posed  by  keeping  both  hands 
on  the  saw  in  that  particular  situation. 
This  provision  is  the  same  as  the 
provision  contained  in  the  proposed 
rule.  The  1978  ANSI  logging  standard 
also  recognized  the  occasional  need  for 
momentary  release  of  one  hand  &x)ra  the 
saw  in  some  situations. 

Some  commenters  urged  OSHA  to 
require  that  a  chain  saw  must  never  be 
operated  with  only  one  hand  (Ex.  5-34, 
5-50,  5-66).  One  commenter  said: 

Regardless  of  what  organization  recognizes 
and  sanctions  momentary  one-handed  chain 
saw  use.  it  is  extremely  dangerous.  I  do  not 
agree  it  is  necessary  to  operate  a  saw  with 
one  hand  and  place  a  wedge  with  the  other. 
By  so  doing,  the  right  hand  is  on  the  pistol 
grip  controlling  the  throUle,  the  left  handling 
the  wedge.  If,  during  this  one-handed  pn)cess 
a  kick  back  should  occur,  the  left  hand  which 
has  the  primary  responsibility  for 
maintaining  a  distance  between  the  operator 
and  the  saw  chain  is  absent.  Sufficient  time 
exists  between  the  initiation  of  the  backcut 
and  its  completion  for  the  cutter  to 
momentarily  halt  his  sawing  to  insert  a 
wedge  (Ex  5-66). 

The  U.S.  Dept.  of  Interior  also  said 
that  chains  saws  should  be  held  with 
both  hands  imless  the  motor  is  at  idle 
(Ex.  5-50).  It  is  not  difficult  for  chain- 
saw  operators  to  put  the  saw  in  idle 
before  removing  one  hand  from  the  saw. 
Before  placing  a  wedge  the  feller  can 
stop  the  chain  by  simply  removing  his 
finger  from  the  throttle,  that  will  idle 
the  chain  saw,  thereby  reducing  the 
possibility  of  injiuy  resulting  from 
operating  the  saw  with  only  one  hand. 
OSHA  agrees  that  in  this  situation  as 
well  as  most  other  operating  situations, 
the  greater  hazard  is  posed  by  removing 
the  hand  from  the  chain  saw.  According 
to  the  WIR  survey,  13  percent  of  chain- 
saw  operators  injured  reported  that  their 
hand  slipped  into  the  chain  or  they  did 
not  have  a  tight  grip  on  the  saw. 
However,  OSHA  believes  there  are  other 


situations  in  which  the  hazard  may  be 
greater  if  the  operator  attempts  to  hold 
the  saw  with  two  hands.  For  example, 
when  an  operator  has  climbed  a  tree  to 
top  the  tree,  the  operator  may  not  be 
able  to  keep  his  balance  if  he  tries  to 
operate  the  saw  with  both  hands.  In  that 
case,  the  safest  method  may  be  to  use 
one  hand  to  control  the  saw  and  the 
other  hand  to  steady  himself. 

OSHA  notes  that  the  employer  bears 
the  burden  of  demonstrating  that  a 
greater  hazard  exists  by  keeping  both 
hands  on  the  saw  in  a  particular 
situation.  OSHA  also  notes  that  the 
limited  exception  involves  a  case-by- 
case  determination  by  the  employer. 

At  paragraph  (e)(2)(ix)  of  the  final 
rule,  OSHA  is  requiring  that  the  chain 
saw  operator  be  certain  of  his  footing 
before  starting  to  cut.  This  provision 
also  requires  that  the  chain  saw  not  be 
operated  in  a  position  or  at  a  distance 
that  could  cause  the  operator  to  become 
off-balance,  to  have  insecure  footing,  or 
to  relinquish  a  firm  grip  on  the  saw. 
This  provision  adopts  requirements 
contained  in  the  proposed  rule. 
Commenters  supported  this  provision 
(Ex.  5-7,  5-21,  5-34.  5-36,  5-55),  and 
there  were  no  comments  opposing  this 
requirement. 

OSHA  believes  this  work  practice  will 
help  to  reduce  the  number  of  slip  and 
fall  injiu-ies  occiuring  in  the  logging 
industry.  According  to  the  WIR  survey, 
slips  and  falls  account  for  24  percent  of 
all  injuries  and  13  percent  of  all  chain 
saw  injuries  reported  resulting  ft-om 
operators  falling  on  the  saw. 

At  paragraph  (eM2)(x)  of  the  final  rule. 
OSHA  is  requiring  that  prior  to  felling 
a  tree  the  chain  saw  operator  clear  away 
brush  or  other  potential  obstacles  that 
might  interfere  with  cutting  or  using  the 
retreat  path.  This  provision  adopts  the 
requirement  contained  in  the  proposed 
rule.  There  were  no  comments  opposing 
this  requirement.  OSHA  believes  this 
provision  will  help  to  reduce  the 
number  of  injuries  that  result  from 
loggers  being  hit  by  trees.  According  to 
the  WIR  survey.  24  percent  of  all  injured 
loggers  were  hit  by  trees  (Ex.  2-1).  In 
addition,  of  employees  reporting 
injuries,  over  one-fourth  said  that  heavy 
brush,  groimd  cover  and  hidden  wood 
on  the  ground  had  contributed  to  their 
accident. 

At  paragraph  (e)(2)(xi)  of  the  final 
rule,  OSHA  is  prohibiting  cutting 
directly  overhead  with  a  chain  saw. 
This  provision  was  contained  in  the 
proposed  rule.  Several  commenters 
supported  the  proposed  provision  (Ex. 
5-34,  5-42,  9-10)  and  no  comments 
were  received  opposing  it. 

At  paragraph  (e)(2}(xii)  of  the  final 
rule.  OSHA  is  requiring  that  the  chain 


saw  be  carried  in  a  manner  that  will 
prevent  operator  contact  with  the  chain 
and  muffler.  The  proposed  rule 
contained  the  same  requirement. 
Evidence  in  the  record  suggests  that  this 
work  practice  already  is  being  used 
extensively  in  the  logging  industry  (Ex. 
5-66).  Some  commenters  said  that  for 
many  years  chain  saw  operators  have 
carried  the  saw  on  their  shoulder  and 
used  a  felt  and/or  leather  pad  to  protect 
their  neck  and  shoulder  from  being  cut 
by  the  chain  or  burned  by  the  hot  engine 
(Ex.  5-21.  5-36,  5-63).  OSHA  notes  that 
any  other  method  of  carrying  the  chain 
saw  that  prevents  these  hazards  would 
also  meet  this  requirement. 

In  paragraphs  (e)(2)(xiii)  and  (xiv)  of 
the  final  rule.  OSHA  is  specifying 
requirements  for  carrying  a  chain  saw. 
In  paragraph  (e)(2)(xiii).  OSHA  is 
requiring  that  the  chain  saw  be  shut  off 
or  at  idle  before  the  operator  starts  a 
retreat  after  cutting  a  tree.  This 
provision  also  clarifies  OSHA's  intent 
that  these  work  practices  apply  not  only 
to  carrying  the  saw  between  cuts  but 
also  to  retreating  after  a  cut  has  been 
made.  This  provision  has  been  adopted 
from  the  proposed  rule. 

NIOSH  supported  this  provision,  and 
further  recommended  that  OSHA 
should  require  the  chain  brake  to  be 
engaged  when  an  operator  is  moving 
from  one  location  to  another,  except    ■ 
while  working  on  the  same  tree  or  log, 
regardless  of  distance  traveled  (Ex.  5- 
42).  Another  commenter  also  supported 
the  NIOSH  recommendation  (Ex.  5-52). 
However,  three  other  commenters 
opposed  requiring  saws  to  be  at  idle  or 
shut  off  before  starting  a  retreat  (Ex.  5- 
7,  5-50,  5-66).  One  commenter  said: 

The  cutter  may  lose  precious  seconds 
worrying  about  compliance  with  the 
proposed  standard,  meanwhile  a  life  could  be 
in  danger.  Better  to  immediately  remove  the 
cutter  from  the  base  of  the  tree  than  worry 
about  the  saw  (Ex.  5-50).   - 

OSHA  believes  that  the  requirement 
that  chain  saws  be  shu^off  or  at  idle 
before  starting  a  retreat  is  necessary  and 
can  be  accomplished  without  creating 
additional  hazards  for  the  operator. 
First.  OSHA  believes  that  carrying  a 
chain  saw  with  the  chain  moving  may 
present  a  great  hazard  for  the  operator. 
The  WIR  survey  indicates  that  a 
significant  portion  of  chain  saw  injuries 
result  &t)m  the  operator  falling  on  the 
saw,  the  saw  chain  contacting  the 
employee,  or  the  operator's  hand 
slipping  into  the  chain  (Ex.  2-1). 

Second,  as  OSHA  explained  in  the 
preamble  to  the  proposed  rule,  the  saw 
can  be  at  idle  rather  than  shut  off. 
provided  that  the  chain  brake  is 
engaged.  OSHA  is  allowing  ofierators  to 
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nomply  by  either  method  because  it 
recognizes  that  idling  the  saw  with  the 
chain  brake  engaged  is  as  effective  as 
shutting  off  the  engine  in  terms  of 
preventing  serious  lacerations  due  to 
coming  into  contact  with  the  moving 
chain. 

Third,  OSHA  does  not  think  that 
idling  the  saw  will  add  a  significant 
amount  of  time  to  the  oi>erator's  retreat. 
All  the  operator  must  do  to  idle  the 
chain  saw  and  safely  carry  it  is  to 
release  pressiue  on  the  throttle  and 
grasp  the  Eront  handle.  Fourth,  in.  any 
event,  chain  saws  are  designed  to  be 
carried  by  the  front  handle  rather  than 
by  the  rear  throttle.  Carrying  the  saw  by 
the  front  handle  is  easier  and  there  is  no 
risk  of  the^)ar  tip  contacting  the 
operator's  leg  or  toe.  Carrying  the  saw 
by  the  rear  throttle  guard  can  cause  the 
bar  tip  to  swing  downward  and  possibly 
strike  the  ojxjrator.  Therefore,  OSHA 
believes  that  the  operator  should  grasp 
the  front  handle  thereby  idling  the  saw. 
That  way  the  operator  will  both  protect 
himself  from  a  falling  tree  and  from  saw 
lacerations  without  undue  difficulty. 

Paragraph  (eM2)(xiv)  of  the  final  rule 
requires  that  when  the  operator  must 
carry  the  chain  saw  further  than  50  feet 
that  the  chain  brake  be  engaged  or,  if 
there  is  no  chain  brake,  that  the  saw  be 
shut  off.  This  provision  also  requires 
that  the  chain  brake  be  engaged  or  the 
saw  shut  off  when  carrying  a  saw  for  a 
lesser  distance  if  conditions,  such  as  but 
not  hmited  to,  the  terrain,  underbrush 
and  slippery  surfaces,  may  create  a 
hazard  for  an  employee. 

The  proposed  rule  also  contained 
these  provisions.  The  1978  ANSI 
logging  standard  required  that  chain 
saws  be  shut  off  when  carried  for  a 
distance  greater  than  from  tree  to  tree. 
In  addition  the  ANSI  standard  also 
required  that  when  the  terrain  and  other 
physical  factors,  such  as  underbrush 
and  slippery  surfaces,  make  the  carrying 
of  a  running  saw  for  such  short 
distances,  the  saw  shall  be  shut  off  for 
r^nrrying.  Some  State  logging  standards 
nistf  require  the  chain  saw  to  be  shut  off 
or  at  idle  when  moving  from  tree  to  tree 
(Ex.  2-18.  2-22).  For  example,  the  State 
of  Washington  logging  standard  requires 
that  after  the  chain-saw  operator  has 
felled  the  tree,  the  saw  must  be  shut  off 
or  a!  idle  while  moving  to  another  tree 
(Ex.  2-22).  This  standard  also  requires 
the  chain- saw  to  be  shut  off  when 
moving  to  the  next  tree  when  hazardous 
conditions  are  present. 

Some  commenters  supported  this 
provision  (Ex.  5-27.  5-42,  5-66).  One  of 
these  commenter  said  that  their 
experience  had  been  that  a  chain-saw 
operator  could  carry  a  chain  saw  any 
distance  without  being  injured. 


provided  the  chain  brake  was  engaged 
(Ex.  5-27).  Another  commenter 
supported  the  provision  because 
carrying  a  running  diain  saw  any 
distance  promotes  additional  fatigue 
that  can  also  contribute  to  accidents  and 
errors  (Ex.  5-66).  The  reasoning  and 
ixplanation  for  shutting  off  chain  saws 
lefore  beginning  retreat  also  applies  to 
carrying  diain  saws  for  longer  distances. 
According  to  the  WIR  survey,  13  percent 
of  all  chain-saw  operators  were  injured 
when  they  fell  on  their  saws  (Ex.  2-1). 
OSHA  believes  this  provision  is 
lecessary  to  reduce  exposure  to  the 
lazard  of  a  running  chain-saw  chain. 

Paragmph  (fl  Machines 

At  paragraph  (0  of  this  final  rule, 
OSHA  is  promulgating  requirements  for 
stationary  and  mobile  machines.  These 
)rovisions  include  requirements  for 
nachine  operation,  protective 
structures,  overhead  guards,  machine 
iccess,  stability  and  reliability,  exhaust 
systems  and  brakes.  As  previously 
iefined,  a  machine  is  a  piece  of 
jquipment  having  a  self-contained 
)owerplant  that  is  operated  off-road  and 
jsed  for  the  movement  of  material. 

OSHA  believes  these  machine 
"equirements  are  necessary  to  protect 
iperators  and  other  employees  who  are 
n  the  area  where  machines  are  being 
jperated.  According  to  the  FRSI,  20 
jercent  of  all  serioiis  logging  injuries 
nvolved  machines  (Ex.  4-65).  Of  all 
«rious  injuries  reported,  almost  eight 
)ercent  of  employees  injiu^  were 
;truck  by  a  logging  machine  or  vehicle. 

The  record  also  shows  that  a 
iignificant  number  of  logging  employees 
ire  killed  in  machine  accidents.  The 
DSH.^  FCI  report  indicates  that  17 
)ercenl  of  all  employees  were  killed  in 
nachine  accidents,  the  State  of 
iVashington  fatality  study  in  consistent 
vith  the  FCI  report.  According  to  that 
Hudy,  almost  20  percent  of  the 
jmployee  deaths  resulted  from  machine 
ollover  or  being  struck  bv  a  ma«i:ine 
Ex.  4-129). 

It'neral  Requirvwpnts 

At  paragraphs  (f)(l)(i)  and  (ii)  of  the 
inal  rule,  OSHA  is  requiring  the 
(mployer  to  assure  that  each  machine 
ised  by  an  employee  is  maintained  and 
nspected  so  that  the  machine  remains 
n  serviceable  condition.  The  employer 
nust  assure  that  any  machine  is 
nspected  before  initial  use  during  a 
vofkshift,  and  that  defects  or  damage  be 
epaired  or  the  unserviceable  machine 
•e  replaced  before  work  is  commenced. 
Maintenance  and  inspection 
equirements  were  also  contained  in  the 
troposed  standard. 


Some  commenters  supported  the 
general  maintenance  and  inspection 
requirement  for  each  machine  (Ex.  5-10, 
5-16).  For  example,  one  commenter  said 
that  daily  cleaning  and  inspection  of 
machines  was  a  necessary  element  of 
fire  prevention  as  well  as  other 
workplace  protection  (Ex.  5-10). 

OSHA  believes  that  the  reasoning  and 
explanation  for  the  maintenance  and 
inspection  requirements  for  PPE  and 
hand  and  portable  powered  tools  also 
applies  to  machines.  (See  discussion 
above  of  paragraphs  (d)(l)(i).  d(l)(ii), 
(e)(l){i),  and  (e)(l)(ii).}  As  with  tools  and 
PPE,  OSHA  is  imposing  on  the 
employer  the  obligation  of  assuring  that 
machines  are  in  serviceable  condition. 
This  obligation  apphes  regardless  of 
whether  the  employer  or  employee 
provides  the  machine. 

OSHA  notes  that  because  a  general 
machine  maintenance  and  inspection 
requirement  has  been  included  in  the 
final  rule,  the  Agency  has  deleted  from 
the  final  rule  proposed  maintenance 
and/or  inspection  requirements  for  any 
particular  machine  safety  feature. 

At  paragraph  (f)(l)(iii)  of  the  final 
rule.  OSHA  is  requiring  that  the 
employer  assure  that  operating  and 
maintenance  instructions  are  available 
on  the  machine  or  in  the  area  where  the 
machine  is  being  operated.  This 
paragraph  also  requires  that  each 
machine  operator  and  maintenance 
employee  comply  with  the  instructions. 
The  pulpwood  logging  standard  and  the 
proposal  both  specified  that  instructions 
be  kept  with  each  machine.  The 
proposed  rule  also  contained  a 
provision  requiring  operators  and 
maintenance  personnel  to  comply  with 
the  instructions. 

Some  commenters  supported  the 
proposed  provision,  however,  other 
commenters  opposed  requiring  that 
instructions  be  kept  on  machines.  These 
comments  have  been  discussed  above  in 
the  Major  Issues  section. 

Machine  Operation 

At  (f)(2)(i)  of  this  final  rule,  OSHA  is 
requiring  that  macliines  be  operated 
only  by  designated  persons.  As 
explained  above,  a  designated  person  i,s 
en  employee  who  has  the  requisite 
knowledge,  training  and  experience  to 
perform  specific  duties. 

OSHA  has  included  this  provision  in 
the  final  rule  for  two  reasons.  First,  this 
provision  must  be  read  in  conjunction 
with  the  training  requirements  in  the 
final  rule.  The  training  provisions 
require  that  each  machine  operator  be 
trained  and  demonstrate  the  abihty  to 
safely  operate  a  machine  before  he/she 
is  allowed  to  work  independently.  This 
provision  reinforces  the  requirement 
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that  the  employer  not  allow  untrained 
personal  toopcrate  ancbines.  Second, 
training  and  ddll  aie  particulady 
necessary  in  an  indm^  wiien 
machines  are  being  operated  in  adverse 
weather  conditiens  and  tm  steep  ttr 
unlenrel  tenvin.  fmpleyees  wiio  iiave 
not  been  trnaed  to  safely  operate  -a 
logging  raadune  under  such  conditions 
could  infure  tiieinselves  or  odnns.  As 
noted  earlier,  ever  one-diinl  of  afl 
emplc^Fees  repwtii^  injuries  in  the  WW 
survey  faad  never  leonlved  any  kind  of 
trainhig  (Ex.  2-1). 

In  paragraphs  (f)(2)ei).  (iiil  and  (iv)  of 
the  final  rule,  OSHA  is  specking 
various  raqiureiBents  regarding  stability 
limitations  for  machines.  StabiHty 
limitations  of  machines  used  in  logging 
an  determined  by  three  factors:  (1)  load 
size;  (2)  what  is  done  with  the  load 
when  it  is  being  handled;  and  (3)  the 
physical  eoviramnem  in  wfaic^  the 
machine  is  being  fyperated.  These 
requirements  address  each  of  those 
factors. 

In  pazagrapli  >{f)(2)(u).  OSHA  is 
requiring  liut  stationary  legging 
machines  and  their  components  be 
anchored  or  otherwise  stabilized  to 
prevent  movement  during  operation. 
The  proposed  standanl  contained  a 
provisico  raqoiring  that  stability 
limitations  of  machines  not  be 
exceeded.  The  proposed  standard  also 
contained  a  pwvision  qwciiying  that 
truck  and  crawler  mounted  rigid  boom 
cranes  «nd  otiiBr  yardeis  meet  the 
stability  requirements  of  the  ANSI 
B3e.2-19B3  "S^aty  Code  for  Cranes, 
Derricks  and  Hoists— Ovediead  and 
Gantry  Cranes"  or  the  ANSI  B30.5-1982 
"Safety  Code  for  Cones,  Derricks  and 
Hoists^-Oawler,  Locomative  and  Truck 
Cranes."  The  pulpwood  loggii^ 
standard  required  only  tl^t  the  operator 
be  advised  as  to  the  stability  limitations 
of  the  machine.  Several  commenters 
pointed  out  that  machines  referenced  in 
those  standards  were  mA  used  lor 
lagging  operations  ^Ex.  5-17, 5-25,  5- 
29,  5-34,  5-51, 5-67). 

In  the  final  rule  Q^iA  has  deleted 
reference  to  the  ANSI  staa^rds  because 
those  madiines  are  co>verad  elaewfaeie 
in  part  1910.  Overhead  cranes  are 
coverad  in  29  CFR  19ie.l79and  mofaale 
cranes  aie  covered  in  29  CFR  1910.180. 
OSHA  believes  that  th«e  stwidards 
adequately  spell  out  the  j«quiaBments 
{(a  safe  operation  when  f>p«»T»n«'g 
cranes.  OSHA  finds  nothing  i*t>tir»*in» 
that  the  use  of  cranes  is  diiffflnol  ham 
the  rest  of  general  industry,  tfaasafara, 
the  Agency  does  not  believe  a  speiaal 
proviaiaa  is  neoassaiy  ie  addxMS  the 
logging  industry.  In  addltian,  most  nf 
the  flMc^BoasfefarBDOBd  in  the  ANSI 
standards,  ovariiaad  .and  gantry  cranes, 


crawlers  locomotive  cranes  and  truck 
cranes;  either  are  not  used  or  are 
infrBqmntiy  used  in  logging  operations 
covered  i>7  this  standard.  091A  also 
has  deleted  Ihe  proposed  provisions  on 
reliability  and  sta^Iity  of  cranes  for  fte 
same  reasons. 

At  paragraph  (fK2)(iii)  of  the  find 
rule,  OSHA  is  requiring  that  the  rated 
capacity  of  any  maddne  not  be 
exceeded.  As  discussed  above,  OSHA 
has  defined  rated  capacity  as  the 
maxunura  load  a  system,  vdiicle, 
machine  or  piece  of  equipment  was 
designed  to  handle.  "I^is  provision  was 
not  explicitly  contained  in  the  proposed 
standaod.  Rather,  it  was  imphed  as  part 
of  the  requirement  Aat  machine 
operators  compiy  with  the  operating 
manuals  or  instructions.  The  pulpvrood 
logging  standard,  however,  did  require 
that  operators  at  least  be  advised  abcHit 
the  load  capacity  of  machines. 

OSHA  believes  that  it  is  necessary  to 
explicitly  state  this  requiremerrt  in  tte 
final  standard.  When  the  rated  capacity 
of  the  machine  is  exceeded,  rollover  and 
tipover  accidents  occur.  As  discussed 
above,  many  logging  injuries  and  deaths 
are  the  resuh  of  machine  rollover 
accidents.  The  State  of  Washington 
study  showed  that  nine  percent  of  the 
reported  logging  fatalities  resulted  from 
machine  rollover  accidents  (Ex.  4-129). 
The  OSHA  FQ  report  also  showed  that 
10  percent  of  fetalities  were  due  to 
machine  rollover  accidents  (Ex  4-61). 
The  Agency  believes  diat  it  is  not 
sufficient  to  merely  inform  operators  of 
the  machine's  capacity,  rather  operators 
must  be  instructed  that  load  capacities 
shall  not  be  exceeded.  As  part  of  the 
training  of  machine  operators,  the 
operator  also  needs  to  be  instructed  on 
how  to  keep  the  load  within  the  rated 
capacity  and  what  foreseeable 
conditions  or  actions  can  affect  the 
machine's  rated  capacity. 

At  paragraph  (f)(2)(iv)  of  the  final 
rule,  OSHA  is  requiring  that  no  machine 
be  operated  on  any  slope  that  is  greater 
than  the  maximum  slope  recommended 
by  tfie  manufacturer.  In  the  proposed 
standard,  this  requirement  vras  implied 
in  the  provision  that  operators  comply 
with  operating  mamials  or  instructions. 
The  pulpwood  logging  standard  had 
specified  that  operators  be  advised  of 
the  stalrility  limitations  of  the  machine. 
As  wiA  the  requirement  on  rated 
capacity,  091A  believes  this  provision 
is  necessary  to  reduce  &e  potential  for 
machine  rollover  and  tipover  accidents. 
Therefore,  the  Agency  has  explicitly 
stated  this  requiitmieut  in  the  final 
standard. 

At  paragraph  (fK2)(v)  of  the  fins!  nde, 
OSHA  is  requiring  the  operator  to 
determine  tibat  no  employee  is  in  the 


path  of  the  machine  before  starting  or 
moving  the  machine  This  prevision 
parallels  the  proposed  rule.  In  the 
pulpwood  k^ging  standard,  the 
operator  was  required  to  wfdk 
completely  arotuid  the  mn^hina  before 
start  up  to  ensure  no  employee  was  is 
the  area.  There  were  no  conmeBts  an 
the  psoposed  requirement  OSHA 
believes  this  provision  is  necessary  to 
reduce  the  number  of  accidents  when 
employees  are  struck  by  ""Thines 
According  to  the  State  of  Washington 
study,  10  percent  of  all  logging  fetalities 
occurred  when  empk^«es  were  struck 
by  machines  (Ex.  4-129).  The  OSHA  PQ 
report  indicated  similar  results.  Eight 
percent  of  the  employees  killed  were 
struck  by  a  logging  machine  (Ex  4-61). 
Therefore,  this  requirement  has  been 
retained  in  the  final  rule. 

At  paragraph  (f)(2)(vi)  of  the  final 
rule,  OSHA  is  requiring  that  the 
machine  be  started  and  operated  only 
from  the  operator's  station  or  as 
otherwise  recommended  by  the 
manufacturer.  This  requirement  adopts 
the  provision  contained  in  the  proposed 
rule.  Again,  there  were  no  comments 
op{>osing  this  provision.  Under  normal 
conditions,  the  only  safe  place  for  an 
operator  to  be  during  the  use  of  a 
machine  is  at  the  operator's  station. 
However,  some  types  of  material 
handling  equipment  have  more  than  one 
operator's  station.  In  those  situations, 
the  operator  may  choose  which 
available  operator's  station  to  use  when 
operating  the  machine. 

At  paragraph  (fM2)Ivii)  of  the  final 
rule,  OSHA  is  requiring  that  the 
machine  be  operated  at  such  a  distance 
from  other  employees  and  machines 
that  a  hazard  is  not  created  for  any 
employee.  This  requirement  parallels 
provisions  contained  in  both  the 

{)roposed  standard  and  the  pulpwood 
egging  standard.  OSHA  did  not  receive 
any  comment  on  the  proposed 
requirement.  The  reasoning  anH 
explanation  for  checking  the  area  before 
starting  or  moving  a  irmrhino  applies  to 
this  provision  as  well.  The  record  sho«MS 
that  many  employees  are  injured  an^ 
killed  when  they  are  hit  bv  logging 
machines  (Ex  2-1, 4-61, 4-129). 
Therefore,  OSHA  has  adopted  the 
provision  as  proposed. 

At  paragraphs  (n(2)(viii)  and  (ix)  of 
the  final  rule,  OSHA  is  prohibiting 
ridera  on  machines  and  loads.  At 
paragraph  (f)(2)(viiij,  OSHA  is 
specifying  that  no  employee,  other  timn 
the  operator,  be  allowed  to  ride  on  the 
machine  unless  seating,  seat  belts  and 
other  protection  equivalent  to  that 
provided  for  the  operator  is  available  for 
the  rider.  There  were  no  conunents 
opposing  this  provision.  In  paragraph 


(f)(2)(ix).  OSHA  is  prohibiting  riding  on 
any  load.  These  requirements  parallel 
the  provisions  contained  in  the 
proposed  rule.  Several  comments  were 
received  on  these  provisions  and  have 
been  discussed  above  in  the  Major 
Issues  section. 

Paragraph  (f)(2){x)  of  the  final  rule 
requires  that  before  any  machine  is  shut 
down,  the  machine  brake  locks  or 
parking  brakes  shall  be  applied.  This 
provision  also  requires  that  each  moving 
element,  such  as  but  not  limited  to, 
blades,  buckets  and  shears,  shall  be 
grounded.  As  defined  in  the  final  rule, 
grounded  means  the  placement  of  a 
component  of  a  machine  on  the  ground 
or  on  a  device  where  it  is  firmly 
supported.  This  requirement  was  also 
contained  in  the  pulpwood  logging  and 
the  1978  ANSI  logging  standards.  The 
proposed  rule  would  have  required  that 
the  moving  elements  of  any  machine  be 
lowered  to  the  ground. 

Several  commenters  said  employers 
should  be  viewed  in  compliance  with 
this  provision  if  the  moving  element  is 
placed  in  on  a  device  on  the  equipment 
designed  to  hold  moving  elements  in  a 
stationary,  secure  position  {Ex.  5-74 
through  5-92).  This  is  the  method  used 
to  ground  moving  elements  on  certain 
machines,  such  as  knuckleboom 
loaders.  OSHA  agrees  with  these 
commenters  that  it  may  be  appropriate 
for  the  moving  elements  of  a  machine  to 
be  grounded  if  the  moving  elements  can 
be  placed  on  a  device  that  can  hold  it 
in  a  stationary  and  secure  position. 
However,  in  those  situations  when  the 
machine  does  not  have  a  device  to  place 
the  moving  element.ihe  moving 
element  must  be  lowered  to  the  ground. 
OSHA  believes  this  provision  is 
necessary  because  the  record  shows  that 
logging  employees  are  injured  and 
killed  when  they  are  crushed  between 
equipment  and  equipment  parts  or 
struck  by  falling  and  swinging 
equipment  components  (Ex.  4-61). 

Paragraph  (f)(2)(xi)  of  the  final  rule 
requires  that  after  each  machine  is  shut 
down,  pressure  or  stored  energy  from 
hydraulic  and  pneumatic  storage 
devices  shall  be  discharged.  This 
provision  has  been  adopted  from  the 
proposed  rule.  The  1978  ANSI  logging 
standard  also  contained  a  similar 
requirement.  OSHA  believes  this 
provision  is  necessary  because  if 
pressure  or  stored  energy  is  not 
discharged  water  will  accimiulate  in  the 
storage  device  thereby  decreasing  the 
amount  of  fluid  to  carry  out  the  function 
of  the  system.  For  example,  many 
machines  use  air  brake  systems.  If  the 
compressed  air  reservoir  fills  up  with 
water  and  displaces  the  air,  there  may 
not  be  enough  air  to  stop  the  machine. 
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At  paragraphs  (f)(2)(xii)  and  (xiii)  of 
lis  final  rule,  OSHA  is  adopting 
irovisions  for  transporting  machines. 
Paragraph  (0(2)(xii)  requires  that  the 
1  ated  capacity  of  any  vehicle 
ransporting  a  machine  not  be  exceeded. 
'aragraph  (f)(2)(xiii)  requires  that  the 
1  nachine  be  loaded,  secured  and 
inloaded  so  that  it  will  not  create  a 
lazard  for  any  employee.  These 
provisions  parallel  requirements 
ontained  in  the  proposed  rule.  OSHA 
(  id  not  receive  any  comments  opposing 
lese  requirements. 

OSHA  believes  that  the  reasoning  and 
ixplanation  on  machine  rated  capacity 
aragraph  (f)(2)(iii)}  appUes  as  well  to 
ansporting  machines  on  trailers, 
lachines,  as  defined  in  this  standard, 
material  handling  equipment  that 
not  operated  on  the  public 
lighways.  Therefore,  they  must  be 
ansported  on  trailers  across  public 
lads  from  work  site  to  work  site.  The 
ding  and  unloading  of  a  machine  on 
trailer  can  be  a  hazardous  event.  The 
rincipal  hazards  occur  due  to  rollover 
[f  the  machine  as  it  is  driven  up  or 
own  the  trailer  ramp  or  the  ramp 
dling  under  the  weight  of  the  machine, 
ollover  can  occiu*  when  a  machine  is 
I  ot  properly  aligned  when  being  driven 
(  nto  or  off  a  trailer  or  when  the  maChine 
I  perator  unsuccessfully  attempts  to 
;  lake  minor  corrections  in  the  direction 
(  f  travel  of  the  machine  on  the  ramp. 
■  'he  latter  case  is  particularly  likely 
1  rhen  the  machine  runs  on  tracks  rather 
1  lan  wheels,  and  directional  corrections 
i  re  much  more  difficult  to  achieve. 
I  )SHA  believes  these  machine  transport 
rovisions  are  necessary  to  prevent 
[ijury  to  machine  operators  and  other 
(  mployees  in  the  area. 

.  Protective  Structures 

At  paragraph  (f)(3)  of  this  final  rule, 
'  )SHA  is  adopting  various  requirements 
3r  protective  structures  on  machines. 
At  paragraph  (f)(3)(i)  of  the  final  rule, 
SHA  is  requiring  that  the  specified 
gging  machines  that  are  placed  into 
itial  service  after  the  effective  date  of 
e  final  standard  be  equipped  with 
lling  object  protective  structures 
'OPS)  and/'or  rollover  protective 
tructures  (ROPS).  This  provision 
i  pplies  to  each  tractor,  skidder,  swing 
arder,  log  stacker,  and  mechanical 
filing  device,  such  as  a  tree  shear  or 
sller-buncher.  This  provision  combines 
l^e  FOPS  and  ROPS  requirements 
Contained  in  the  proposed  standard. 
1  OPS  requirements  are  also  contained 
i  1  several  State  logging  standards  (Ex. 
;  -18,  2-19,  2-20,  2-21,  2-22,  2-23,  38J, 
8K).  In  addition.  FOPS  and  ROPS 
equirements  are  contained  in  OSHA 
k)nstruction  Safety  Standards,  29  CFR 


Part  1926,  and  Agriculture  Safety 
Standards,  29  CFR  Part  1928. 

OSHA  received  many  comments 
supporting  the  FOPS  and  ROPS 
requirement  (Ex.  5-6,  5-7,  5-10.  5-19, 
5-21,  5-22,  5-35,  5-36,  5-54.  5-74 
through  5-92)  and  did  not  receive  any 
comments  opposing  this  provision  in 
general.  Many  of  the  commenters 
addressed  the  issues  of  retrofitting 
machines  with  ROPS  and  FOPS  and 
incorporation  by  reference  of  SAE 
standards  have  been  discussed  above  in 
the  Major  Issues  section. 

One  commenter  said  that  the  ROPS 
requirement  should  also  apply  to 
loaders  on  self-loading  logging  trucks 
(Ex.  5-7).  However,  three  other 
commenters  said  this  machine  should 
be  excluded  from  the  requirement 
because  the  machine  would  not  meet 
most  state  highway  height  restrictions  if 
FOPS  and/or  ROPS  were  added  to  the 
operator  station  (Ex.  5-21,  5-36,  5-49). 
OSHA  agrees  with  these  three 
commenters  and  has  not  expanded  the 
FOPS  and  ROPS  requirements  to  cover 
loaders  on  self-loading  logging  trucks. 

The  necessity  of  ROPS  and  FOPS  on 
logging  machines  is  not  disputed.  Steep 
terrain,  slippery  or  uneven  ground,  large 
loads,  top-heavy  equipment  with  loads, 
and  other  environmental  conditions  and 
unsafe  work  practices  increase  the 
potential  for  logging  machine  rollover. 
ROPS  reduce  the  likelihood  that 
operators  will  be  crushed  in  the  event 
their  machine  rolls  over.  FOPS  prevent 
falling  objects  such  as  trees,  limbs  and 
winch  lines  ft-om  penetrating  the  cab 
and  injuring  the  operator.  As  OSHA 
noted  in  the  preamble  to  the  proposed 
rule,  ROPS  and  FOPS  are  standard 
features  on  all  currently  manufactured 
logging  machines. 

Based  on  other  comments  in  the 
record,  OSHA  has  made  the  following 
changes  to  the  ROPS  and  FOPS 
provision  in  the  final  rule: 

1.  The  ROPS  and  FOPS  requirements 
have  been  incorporated  in  one  provision 
because  the  SAE  FOPS  standard  (J231, 
January  1981)  specifies  that  only 
machines  equipped  with  ROPS  can  also 
be  equipped  with  FOPS.  The  ROPS- 
FOPS  requirement  of  the  SAE  standard 
was  pointed  out  by  three  commenters 
(Ex.  5-16.  5-22.  5-57). 

2.  Machines  only  used  in  construction 
activities,  such  as  road  building,  rather 
than  logging  operations  have  been 
deleted  from  this  provision  (e.g., 
graders,  scrapers,  bulldozers,  front-end 
loaders).  Construction  machines  and 
activities  continue  to  be  covered  under 
29  CFR  Part  1926. 

3.  Forklift  trucks  have  been  deleted 
from  this  provision  and  included  in  a 
separate  provision  in  the  final  standard 
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(see  paragraph  (f)(4)).  One  commenter 
pointed  out  that  forldift  trucks  were 
manufactured  with  overhead  guards 
rather  than  SOPS  and  FOi»S  and, 
therefore,  were  not  included  in  the  SAE 
standards  (Ex.  5-16.  S-47;  Tr.  Wl  224)). 

4.  An  exception  to  the  ROPS  and 
FOTS  requirement  has  been  added  for 
machines  capable  of  360-degree 
rotation.  Two  commenters  pointed  out 
that  the  mast  assembly  of  these 
machines.  usuaDy  converted  excavators, 
protects  against  machine  rollover  (Ex. 
5-16.  5-22.  5-27,  5-39,  5-40.  5-49.  5- 
53.  5-63).  In  addition,  the  boom 
structure  provides  crush  protection 
during  rollover  or  tipover  (Ex.  5-16). 

At  paragraphs  (0(3)  (ii)  and  (iii)  of  the 
final  rule,  OSHA  is  requiring  that  ROPS 
and  FOPS  be  tested,  installed  and 
maintained  in  accordance  with  the 
following  Society  of  Automotive 
Engineers  standards:  "Performance 
Criteria  for  Rollover  Protective 
Structures  (ROPS)  for  Construction. 
Earthmoving.  Forestry,  and  Mining 
Machines"  SAE  J1040,  April  1988; 
"Minimum  Performance  Criteria  for 
Falling  Object  Protective  Structures 
(FOPS)"  SAE  J231,  Jan  1981;  and 
"Deflection  Limiting  Voluroe-ROPS/ 
FOPS  Laboratory  Evaluation"  SAE  J397. 
April  1988.  This  incorporation  by 
reference  of  SAE  J1040;  April  1988,  SAE 
J231,  Jan  1981,  and  SAE  J397;  April 
1988.  have  been  approv^  by  the  Office 
of  the  Federal  Register,  in  accordance 
with  the  requirements  of  5  U.SX:.  552(a) 
and  1  CFR  Part  51.  The  final  rule  has 
been  revised  to  reflect  fliis  approval  and 
provides  the  requisite  information 
regarding  access  to  the  text  of  SAE 
J1040,  April  1988.  SAE  J231, 1981,  and 
SAE  J397,  April  1988. 

These  provisions  update  the 
requirements  contained  in  Ae  proposed 
rule.  OSHA  received  various  comments 
on  incorporating  consensus  standards 
by  relereiaoe,  and  this  issue  has  been 
discussed  above  in  the  Major  Issues 
section. 

In  paragraiA  (f)(3)(v)  of  the  final  rule. 
OSHA  is  requiring  that  the  protective 
structure  on  each  machine  be  of  a  size 
that  does  not  impede  the  operators 
nonnal  movements  in  the  cab.  This 
provision  parallels  the  provision 
contained  in  the  propoeed  rule  and  the 
n?6  ANSI  logging  standard.  OSHA  did 
not  leoeiiw  any  conunents  opposing  this 
provision. 

In  ftaragiaphs  (^3Mvi)  through  (jol) 
apedSy  leqwagneBts  for  enclosmg  ^ 
opentor's  tab.  OSHA  did  net  feoeiw 
any  comaHntB  opposing  ^wse 
pnwrisioBs  in  ganegDaL  ODe^omoienter 
did  nceiBBBDd  that  OSHA  vaplace 
tiMMywBoasawthaaofaimoetotiw 
Sodc^  rfArtamotiiie£npnaBrs  JIOM, 


April  1980.  standard  on  force 
requirements  for  tractors  and  skidders 
(Ex.  5-16).  However,  since  the  SAE 
standard  does  not  cover  all  of  the 
machines  referenced  in  paragraph  (f)(3). 
OSHA  has  specified  in  the  final  rule  the 
cab  lorce  requirements  which  are 
applicable  to  madiines  used  in  logging 
operations. 

Paragraph  (D(3)(vi)  of  the  final  rule 
requires  that  the  overhead  covering  of 
each  cab  be  of  sohd  material  extending 
over  the  entire  canopy.  This  provision 
parallels  the  requirement  contained  in 
the  proposed  rule. 

Paragraph  (n(3)(vii)  requires  that  the 
lower  portion  of  the  cab  (up  to  the  top 
of  the  instrument  panel  or  24  inches 
(60.9  cm)  if  there  is  no  instrument 
panel)  be  completely  enclosed,  except  at 
entrances,  with  solid  melerial  to  prevent 
objacts  from  entering  the  cab.  The 
proposed  rule  stated  generally  that  the 
lower  portion  of  the  cab  be  fully 
enclosed.  One  commenter  said  that 
what  constitutes  the  "lower  portion"  of 
the  cab  should  be  specifically  defined 
(Ex.  5-16).  OSHA  has  incorporated  the 
commenter's  recommendation  that  the 
lower  portion  be  defined  as  below  the 
lop  of  the  instrument  panel  or  at  24 
inches. 

Paragraph  (f)(3)(vui)  of  the  final  rule 
requires  that  the  upper  portion  of  the 
cab  be  fully  enclosed.  The  enclosure 
must  be  made  of  mesh  material  with 
openings  no  greater  than  2  inches  (5.08 
cm)  at  its  least  dimension  or  other 
material  that  the  employer  demonstrates 
provides  equivalent  protection  and 
visibility.  This  provision  combines  two 
requirements  contained  in  the  proposed 
rule:  full  enclosure  of  the  upper  rear 
portion  of  the  cab  and  enclosure 
extending  forward  as  far  as  possible 
from  the  rear  comers  of  the  cab  sides. 
The  proposed  rule  also  required  that  the 
mesh  material  openings  be  no  greater 
than  13/4  inches.  The  1978  ANSI  logging 
standard  also  required  metal  mesh  when 
glass  alone  is  not  sufficient  to  provide 
operator  protection.  In  the  final  rule, 
OSHA  has  combined  these  provisions 
because  one  commenter  said  that 
"upper  rear  portion"  and  "as  fares 
possible"  were  not  adequately  defined 
fEx.  5-16).  hi  addition.  OSHA  has 
changed  the  final  rule  to  allow  niesh 
material  with  openings  no  greater  than 
two  inches,  that  one  commenter  pointed 
out  is  Uie  uxepted  standard  in  the 
western  States  (See  Ex.  2-22.  5-71, 
38K). 

Seme  connnenters  said  that  OSHA 
should  limit  Ae  types  of  vehkJes 
requiring  ne^  material  (Ex.  5-74 
through  5-^J.  They  said  mesh  should 
not  be  required  on  troit-end  loaders,  Ic^ 
stackers,  foricKlts,  scrapers  and  graders. 


They  contend  some  of  these  machines 
are  used  in  log  stacking  areas  where 
there  is  no  danger  of  branches  entering 
the  cab.  In  the  final  rule,  OSHA  has 
deleted  front-end  loaders,  trucks, 
graders,  and  scrapers  from  paragraph 
(f)(3)  because  they  are  used  in 
performing  construction  activities  rather 
than  logging  operations.  With  regard  to 
log-stackers,  OSHA  believes  it  is 
necessary  for  these  machines  to  be 
equipped  with  mesh  material  or 
equivalent  protection.  Log-stackers  are 
used  to  raise  and  move  trees  as  well  as 
logs.  In  some  cases  trees  are  not  topped 
until  they  are  taken  to  the  landing. 
When  trees  still  contain  branches,  they 
could  enter  the  cab  and  injure  the 
operator  if  no  cab  protection  is 
provided. 

Paragraph  (f)(3)(viu)  of  the  final  rule 
also  specifies  that  the  cab  may  be 
enclosed  with  a  material  other  than 
mesh,  provided  the  employer 
demonstrate  that  it  provides  equivalent 
protection  and  visibility.  The  propjosed 
rule  implied  that  transparent  material 
could  be  used  but  did  not  specify  what 
level  of  protection  it  must  provide.  The 
1978  ANSI  logging  standard  specified 
that  when  glass  enclosures  were  used, 
they  must  be  safety  glass  or  its 
equivalent. 

OSHA  did  not  receive  any  comments 
opposing  this  provision.  One 
commenter  staled  that  many  machines 
are  already  enclosed  with  other 
material,  such  as  safety  glass,  that  offers 
equivalent  protection  and  visibility  (Ex. 
5-16).  In  addition,  the  Society  of 
Automotive  Engineere  SAE  11084.  April 
1980,  "Operator  Protective  Structure 
Performance  Criteria  for  Certain 
Forestry  Equipment,  Recommended 
Practice"  allows  cabs  to  be  enclosed 
with  safety  glass. 

OSHA  notes  that  the  employer  bears 
the  burden  of  demonstrating  that  whea 
transparent  material,  other  than  sa&ty 
glass  is  used,  that  it  provides  both 
equivalent  protection  and  visibility. 
Paragraph  (n(3)(ix)  of  the  final  rule 
requires  that  the  upper  cab  enclosure 
allow  maximum  visibility.  The 
proposed  rule  required  th^  the  upper 
cab  enclosure  allow  maximum  visibility 
to  the  rear.  OSHA  believes  that  ii  is 
necessary  that  the  enclosure  allow 
maximum  vis&iUty  in  all  directions  so 
that  the  operator  and  other  employees  in 
the  area  are  not  iniured. 

Paragraph  (0(3)(;x)  of  the  final  rule 
requires  that  if  transparent  material, 
rather  than  mesh,  is  used  to  enclose  the 
upper  c^  it  shall  be  of  safety  glass  or 
other  material  that  the  employer 
demonstrates  provides  equivalent 
protection  and  visibility.  This  proviaon 
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proposed  rule.  The  proposed  standard 
also  specified  that  a  metal  screen  must 
also  be  used  where  transparent  material 
alone  does  not  provide  adequate 
protection.  In  the  final  rule,  OSHA 
specifies  the  preferred  transparent 
material  (i.e.  safety  glass).  OSHA  agrees 
with  various  commenters  that  when 
safety  glass  is  used,  additional  metal 
mesh  screens  are  not  necessary.  The 
final  rule  does  allow  alternative  material 
to  be  used,  and  makes  clear  OSHA's 
intent  that  it  is  the  employer  who  bears 
the  burden  of  proving  that  the 
alternative  material  provides  protection 
and  visibility  that  is  equivalent  to  safety 
glass. 

Paragraphs  (0(3)  (xi)  and  (xii)  of  the 
final  rule  require  that  transparent 
material  be  kept  clean  and  be  replaced 
when  it  is  cracked,  broken,  scratched  or 
damaged  in  any  other  way  that  may 
create  a  hazard  for  the  operator.  These 
requirements  parallel  the  provisions 
contained  in  the  proposed  rale  and  the 
1978  ANSI  loccinc  standard. 

Paragraph  (mSlfxiii)  of  the  final  rule 
requires  that  deflectors  be  installed  in 
front  of  each  cab  to  deflect  whipping 
saplings  and  branches.  This  provision 
also  requires  that  deflectors  be  located 
so  they  do  not  impede  visibility  or 
access  to  the  cab.  This  provision  adopts 
the  requirement  contained  in  the 
proposed  rule.  OSHA  did  not  receive 
any  comments  opposing  the  provision. 

Paragraph  (f)(3)(xiv)  of  the  final  rule 
requires  that  the  height  of  each  cab 
entrance  be  at  least  52  inches,  or  1.3 
meters,  from  the  floor  of  the  cab.  This 
provision  has  been  adopted  from  the 
proposed  rule.  No  commenters  opposed 
this  requirement. 

Paragraph  (0(3)(xv)  of  the  final  rule 
requires  that  each  machine  operated 
near  yarding  systems  (high  lead  and 
skyline)  shall  be  equipped  with  sheds  or 
roofs  of  sufficient  strength  to  provide 
protection  fi-om  breaking  lines.  This 
provision  has  been  adopted  from  the 
proposed  rule.  There  were  no  comments 
opposing  this  provision. 

Overhead  Guards 

At  paragraph  (f)(4)  of  the  final  rule. 
OSHA  is  specifying  that  each  forklift 
truck  used  in  logging  operations  be 
equipped  with  an  overhead  guard.  The 
overhead  guard  must  meet  the 
requirements  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  B56.6- 
1987  (with  addenda).  "Safety  Standard 
for  Rough  Terrain  Forklift  Trucks."  This 
incorporation  by  reference  of  ASME 
B56.6-1987,  has  been  approved  by  the 
Office  of  the  Federal  Register,  in 
accordance  with  the  requirements  of  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  The 
final  rule  has  been  revised  to  reflect  this 


s  jproval  and  provides  the  requisite 
i  iformation  regarding  access  to  the  text 
cfASMEB56.6-1987. 

In  the  proposed  rule,  OSHA  had 
included  forklift  trucks  in  the 
p  rovisions  requiring  installation  of 
I  OPS  and  FOPS.  However,  commenters 
i  iformed  OSHA  that  the  manufacture  of 
f  >rklift  trucks  used  in  rough  terrain 
c  anditions  such  as  the  logging  industry 
a  re  covered  by  the  ASME  standard  (Ex. 
5  -22.  5-47.  Tr.  Wl  224),  and  that 
f  irklift  trucks  are  manufactured  with 
0  verhead  protection,  rather  than  ROPS 
a  id  FOPS  (Ex.  5-47). 

OSHA  believes  that  this  overhead 
F  rotection  requirement  is  necessary  and 
V  ill  adequately  protect  logging  forklift 
a  jerators  from  falling  objects.  Since  the 
n  ast  assembly  of  the  forklift  truck 
f  revents  it  from  rolling  onto  its  top. 
F  OPS  protection  is  not  necessary.  When 
a  xidents  do  occur,  forklift  trucks  are 
n  lore  likely  to  tip  over  on  their  sides. 
C  SHA  believes  Uiat,  in  the  event  of  a 
t  pover,  the  seat  belt  requirement 
c  mtained  in  this  standard  will  prevent 
0  jerators  from  being  pinned  or  crushed 
b  r  the  truck  or  overhead  guard  by  safely 
p  istraining  them  within  the  cab. 

In  paragraph  (f)(4)  OSHA  has  not 
ii  icluded  a  provision  excepting  fork  lift 
t  ucks  placed  into  service  before  the 
f  nal  rule  bom  being  equipped  with 
0  /erhead  guards.  The  manufacturing 
r  quirements  for  rough  terrain  forklift 
ti  ucks  have  been  in  place  since  1978. 
S  ince  the  useful  life  of  these  machines 
ii  approximately  10  years,  OSHA  is 
c  mfident  that  almost  all  forklift  trucks 
c  irrently  used  in  the  logging  industry 
c  J  contain  overhead  guards  meeting  the 
/  SME  standard. 

A  achine  Access 

Paragraph  (f)(5)  of  the  final  rule 
s  lecifies  various  requirements  regarding 
n  achine  access.  Paragraph  (f)(5)(i)  of  the 
fi  aal  rule  requires  that  machine  access 
b }  provided  for  each  machine  when  the 
o  jerator  or  another  employee  must 
c  imb  onto  the  machine  to  enter  the  cab 
o  •  an  operating  element  to  perform 
n  aintenance.  This  provision  also 
n  quires  that  the  machine  access  system 
njeet  the  requirement  of  the  SAE  J185 
June  1988,  standard  on  "Recommended 
P  -actice  for  Access  systems  for  Off-Road 
K  achines."  This  incorporation  by 
n  ference  of  SAE  J185,  June  1988,  has 
b  (en  approved  by  the  Office  of  the 
F  jderal  Register,  in  accordance  with  the 
r«  quirements  of  5  U.S.C.  552(a)  and  1 
C  ^R  Part  51.  The  final  rule  has  been 
n  vised  to  reflect  this  approval  and 
p  t)vides  the  requisite  information 
n  garding  access  to  the  text  of  SAE  J185. 
Jj  ne  1988. 


The  proposed  rule  and  the  1978  ANSI 
logging  standard  also  contained 
machine  access  provisions.  The 

!>roposed  rule  specified  that  steps, 
adders,  handhold,  catwalks,  or  railings 
installed  after  the  effective  date  of  this 
standard  comply  with  the  SAE  J185. 
June  1981.  or  be  in  accordance  with  a 
design  by  a  professional  engineer  which 
offers  equivalent  employee  protection. 
There  were  no  comments  opposing  the 
proposed  provision. 

OSHA  believes  this  provision  is 
necessary  to  prevent  logging  injuries 
due  to  slips  and  falls.  The  WIR  survey 
indicated  that  these  types  of  injuries 
accounted  for  almost  one-fourth  of  all 
logging  injuries  reported,  and  that  28 
percent  of  all  injuries  resulting  from 
falls  involved  machines  and  vehicles 
(Ex.  2-1).  OSHA  believes  that 
compliance  with  the  SAE  standard,  in 
conjunction  with  work  practices  and 
training,  will  prevent  these  types  of 
accidents.  OSHA  notes  that  in  the  final 
rule,  the  reference  to  the  SAE  standard 
has  been  updated  from  the  1981  to  the 
1988  edition. 

Paragraph  (0(5)(ii)  of  the  final  rule 
requires  that  each  machine  cab  have  a 
second  means  of  egress.  This  provision 
has  been  adopted  from  the  proposed 
rule.  The  1978  ANSI  logging  standard 
also  contained  this  requirement. 
According  to  one  commenter.  nearly  all 
logging  machines  currently  in  use  have   , 
a  second  means  of  egress  (Ex.  5-29). 
Therefore.  OSHA  does  not  believe 
compliance  with  this  provision  will  be 
burdensome. 

Paragraphs  (f)(5)  (iii)  and  (iv)  of  the 
final  rule  require  that  walking  and 
working  surfaces  of  each  machine  have 
slip  resistant  surfaces  and  be  kept  free 
of  waste,  debris  and  other  material 
which  might  result  in  slipping,  falling 
or  fire.  These  requirements  parallel 
provisions  contained  in  the  proposed 
rule. 

OSHA  received  three  comments 
opposing  these  provisions  (Ex.  5-7,  5- 
22,  5-55).  These  commenters  stated  that 
the  debris  must  be  hazardous  {Ex.  5-7) 
and  that  the  requirement  should  be 
changed  to  indicate  that  the  walkways 
of  machines  should  be  "substantially 
free"  of  debris  (Ex.  5-55).  As  discussed 
above,  slips,  trips  and  falls  account  for 
a  significant  number  of  injuries  in  the 
logging  industry.  The  Agency's  primary 
intent  in  this  provision  is  to  minimize 
the  potential  for  employees  to  slip,  trip 
or  fall  when  mounting  or  dismounting 
a  machine.  OSHA  believes  these 
provisions  will  reduce  the  hazards  that 
result  in  those  types  of  injuries.  OSHA 
does  not  agree  with  the  characterization 
implied  by  the  commenters  that  this 
provision  requires  employers  to  keep 
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every  machine  walking  and  working 
surface  "spotless"  at  all  times.  OSHA  is 
aware  that  in  outdoors  environments 
material  may  accumulate  on  machine 
surfaces.  OSHA  is  only  requiring  that 
when  such  acamiulated  material  might 
result  in  a  fire  or  in  an  employee 
slipping  or  falling  that  it  must  be 
removed. 

Exhaust  Systems 

Paragraph  (f)(6)  of  the  final  rule 
contains  various  requirements  regarding 
exhaust  pipes  and  mufflers.  Paragraphs 
(0(6)  (i)  and  (ii)  of  the  final  rule  require 
that  exhaust  pipes  on  each  machine  be 
so  located  that  exhaust  is  directed  away 
from  the  operator,  and  be  mounted  or 
guarded  to  protect  the  employee  from 
accidental  contact.  These  provisions 
have  been  adopted  horn  the  proposed 
rule.  The  1978  ANSI  logging  standard 
also  contained  a  similar  requirement. 
OSHA  did  not  receive  any  comments 
opposing  these  provisions. 

Paragraph  (0(6)  (iii)  of  the  final  rule 
requires  that  exhaust  pipes  be  equipped 
with  spark  arresters.  This  provision  also 
provides  that  when  an  engine  is 
equipped  with  a  turbocharger,  spark 
arresters  are  not  required.  The  proposed 
rule  also  required  a  spark  arrester  for 
each  machine,  but  did  not  make  an 
exception  for  machines  equipped  with 
turbochargers. 

Several  commenters  said  that  spark 
arresters  were  not  needed  when  engines 
are  turbocharged  (Ex.  5-10,  5-16,  5-17, 
5-22.  5-25.  5-27,  5-55,  5-74  through  5- 
92).  These  commenters  said  that  the 
flow  of  exhaust  gases  through  the 
turbocharger  requires  sufficient  time  for 
any  sparks  to  be  extinguished  and 
unbumed  fuel  and  particulate  matter  to 
be  burned.  One  commenter  said  that 
functional  turbocharged  engines  do  not 
produce  exhaust  sparks  like  normally 
aspirated  engines  (Ex.  5-27).  For  this 
reason,  these  commenters  said 
turbochargers  were  an  acceptable 
substitute  for  spark  arresters  (Ex.  5-16). 
In  addition,  the  U.S.  Forest  Service 
allows  turbochargers  in  Heu  of  spark 
arresters  (Ex.  5-16).  Based  on  this 
evidence,  OSHA  has  incorporated  an 
exception  to  the  use  of  spark  arresters 
when  the  machine  engine  is 
turbocharged. 

Paragraph  (0(6)(iv)  of  the  final  rule 
requires  that  the  muffler  provided  by 
the  manufacturer,  or  the  equivalent,  be 
in  place  at  all  times  the  machine  is  in 
operation.  This  provision  is  the  same  as 
the  corresponding  provisions  of  the 
proposal  and  the  pulpwood  logging 
standard.  OSHA  did  not  receive  any 
comments  opposing  this  requirement. 


Brakes 

Paragraph  (0(7)  of  the  final  rule 
specifies  provisions  regarding  machine 
brakes.  Paragraph  (0(7)(i)  of  Ae  final 
rule  requires  that  the  brakes  must  be 
sufficient  to  hold  each  machine  and  its 
maximum  load  on  the  slopes  on  which 
the  machine  is  being  operated.  As 
discussed  above,  rated  capacity  is  the 
maximum  load  a  machine  was  designed 
by  the  manufacturer  to  handle.  This 
provision  was  adopted  horn  the 
proposed  rule.  Machine  brake 
provisions  are  also  included  in  various 
State  logging  standards  (Ex.  2-17,  2-18, 
2-19.  2-22,  38J,  38K),  and  in  the  1978 
ANSI  logging  standard. 

Several  commenters  supported  this 
provision  (Ex.  5-10.  5-16,  5-22).  These 
commenters  also  said  that  OSHA  should 
include  provisions  requiring  brakes  to 
meet  certain  criteria  in  respective  SAE 
and  ANSI  standards. 

The  variety  of  terrain  encountered  in 
logging  operations  makes  the  adequacy 
of  brakes  a  critical  safety  issue.  For 
example,  information  presented  in  the 
preamble  to  the  proposed  rule  indicated 
that  an  operator  was  unable  to  stop  the 
machine  he  was  operating  on  a  slope 
and  the  machine  rolled  over  (54  PR 
18799-80).  The  injured  operator  was 
trapped  in  a  cab  for  45  minutes  until  he 
could  be  rescued.  This  provision 
requires  that  the  braking  system,  that 
consists  of  the  service  and  emergency 
brakes,  must  be  adequate  to  hold  the 
machine  and  its  maximum  allowable 
load  on  the  slope.  For  certain  machines 
(tractors  and  rubber  tired  skidders), 
employers  can  look  to  national 
consensus  standards  for  guidance  on 
brake  system  performance  (See  SAE 
J1041.  October  1991.  "Breaking  System 
Test  Procedure  and  Braking 
Performance  Criteria  for  Agricultural 
Tractors"  and  SAE  J1178,  June  1987, 
"Braking  Performance— Rubber  Tired 
Skidders").  However,  these  standards 
do  not  cover  all  machines  used  in 
logging  operations.  Therefore.  OSHA  is 
specifying  certain  minimum  brake 
system  requirements  for  all  macliines 
used  in  logging  operations. 

Paragraph  (0(7)(ii)  requires  that  each 
machine  be  equipped  with  a  secondary 
braking  system,  such  as  an  emergency 
brake  or  parking  brake.  This  provision 
also  requires  that  the  secondary  system 
be  effective  in  stopping  the  machine  and 
maintaining  parking  performance, 
regardless  of  the  direction  of  travel  or  of 
whether  the  engine  is  running.  These 
requirements  parallel  the  provisions 
contained  in  the  proposed  rule.  These 
provisions  are  also  contained  in  the 
1978  ANSI  logging  standard.  There  were 


no  comments  opposing  these 
provisions. 

Guarding 

Paragraphs  (0(8)  (i)  and  (ii)  of  the 
final  standard  requires  that  each 
machine  be  equipped  with  guarding  to 
protect  employees  from  exposed  moving 
elements  and  flying  objects.  These 
provisions  also  require  that  guarding 
must  meet  the  requirements  specified  in 
subpart  O  of  part  1910.  These  provisions 
clarify  that  guarding  requirement  also 
applies  to  each  machine  used  in 
debarking,  limbing  and  chipping.  The 
proposed  standard  also  contained  a 
provision  requiring  machine  guarding. 
The  1978  ANSI  logging  standard 
contained  a  similar  requirement. 

Three  commenters  stated  that  the 
provision  should  be  applied  only  to 
stationary  equipment  to  prevent 
misapplication  to  mobile  equipment 
(Ex.  5-10,  5-22,  5-57).  OSHA  believes 
the  record  does  not  support  the 
commenters'  recommendation.  The 
Agency  believes  that  both  mobile  and 
stationary  machines  pose  a  risk  of  injury 
due  to  exposure  to  moving  parts. 
According  to  the  WIR  survey,  a 
significant  number  of  employee  injuries 
involved  mobile  equipment  (Ex.  2-1). 
OSHA  believes  that  employees  working 
with  or  near  both  types  cf  machine  need 
to  be  protected.  Additionally,  requiring 
all  machines  to  be  guarded  eliminates 
the  ambiguity  as  to  whether  a  machine 
is  stationary  or  mobile  (e.g.  mobile 
machines  that  are  used  in  place,  such  as 
a  trailer  mounted  chipper). 

OSHA  notes  that  guarding  satisfies 
the  requfrements  of  subpart  O  when  it 
is  in  the  form  of  a  specially  constructed 
and  installed  barrier  or  when  the 
structure  of  the  machine  itself  prevents 
employee  contact  with  the  moving 
element  of  the  machine.  Each  machine 
shall  be  equipped  with  guarding  to 
protect  employees  from  exposure  to 
moving  elements,  such  as  but  not 
limited  to.  shafts,  pulleys,  behs  on 
conveyors,  and  gears,  in  accordance 
with  the  requirements  of  subpart  O  of 
part  1910. 

Paragraph  (0(8)(iii)  of  the  final  rule 
requires  that  the  guarding  on  each 
machine  be  in  place  at  all  times  the 
machine  is  in  operation.  This  provision 
was  contained  in  the  1978  ANSI  logging 
standard.  This  provision  makes  explicit 
OSHA's  intent  in  the  proposed  rule  that 
machines  be  equipped  with  guarding 
and  that  such  guarding  not  be  removed 
or  otherwise  disabled  while  the 
machine  is  in  operation.  If  machine 
guarding  is  removed  or  disabled, 
employees  still  remain  exposed  to  th- 
danger  of  moving  elements  and  fly  in; 
objects  when  they  arc  near  or  using  the 
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machine.  OSHA  believes  the  reasoning 
and  explanation  for  requiring  that 
chain-saw  chain  brakes  be  engaged 
when  starting  the  machine  and  not  be 
removed  is  also  applicable  to  this 
provision. 

Paragmph  (g)    Vehicles 

At  paragraph  (g)  of  the  final  rule, 
OSHA  has  included  various 
requirements  regarding  vehicleswhen 
used  off  public  roads  in  logging 
operations.  OSHA  has  decided  to 
include  a  separate  paragraph  on~ 
vehicles  in  this  final  rule  because  of  the 
confusion  commenters  said  existed  in 
the  definition  and  requirements 
regarding  "mobile  equipment"  verses 
"motor  vehicles"  in  the  proposed  rule 
(Ex.  5-16.  5-18.  5-19,  5-22).  Certain  of 
the  proposed  provisions  on  vehicles 
were  limited  to  personnel  transport 
vehicles.  In  the  final  rule,  OSHA  has 
defined  vehicles  to  include  trucks  and 
trailers  used  to  transport  logs  and 
machines,  as  well  as  personnel  transport 
vehicles.  Therefore,  the  provisions 
covering  vehicles  apply  to  all  vehicles 
used  in  any  logging  operation.  OSHA 
believes  that  the  reasoning  and 
explanation  supporting  the  need  for 
protection  for  diose  in  personnel 
transport  vehicles  also  apply  to 
operators  and  passengers  of  other 
vehicles. 

OSHA  received  some  comment  that 
employee-provided  vehicles  should  be 
excepted  from  the  standard's  vehicle 
requirements  (Ex.  5-21,  5-36,  5-39). 
OSHA  has  not  distinguished  between 
employer-provided  and  employee- 
provided  equipment  anywhere  in  this 
standard.  OSHA  believes  that  when  any 
equipment  is  used  in  logging  operations, 
the  employer  is  responsible  for  assuring 
that  it  is  in  proper  working  condition. 
However,  this  final  standard  does  not 
address  the  personal  vehicle  an 
employee  drives  on  public  roads.  By 
contrast,  when  the  employer  allows 
employees  to  use  their  own  vehicles  to 
transport  themselves  and  other 
employees  off  public  roads  to  and  from 
logging  work  sites  rather  than  providing 
such  transportation,  those  vehicles  are 
exposed  to  the  unique  hazards  of 
logging  Ofwrations.  Such  vehicles  must 
be  adequately  equipped  and  properly 
running,  just  as  employer  provided 
vehicles  must  be.  in  order  to  cross  what 
may  be  difficult  terrain  and  other 
hazardous  conditions  encountered 
enroute  to  and  from  the  logging  site.  The 
OSH  Act  imposes  on  the  employer  the 
responsibility  for  compliance  with 
standards  and  for  assuring  safe 
conditions  in  the  workplace,  even  if  the 
Hmploj'ee  provides  the  vehicle  for  the 
l<)gging  operation. 


_ 

OSHA  believes  it  is  necessary  in  the 
f  lalrule  to  specify  requirements  for 

V  ihicles  used  to  transport  employees  off 
p  iblic  roads  and  vehicles  used  to 
pferform  logging  operations.  The  record 
slows  that  a  number  of  injuries  and 
fatalities  have  occurred  in  the  logging 
industry  that  involve  vehicles  (Ex.  2-1, 
4-61.4-129). 

At  paragraphs  (g)(1)  and  (g)(2),  OSHA 
is  requiring  the  employer  to  assure  that 
ei  ich  vehicle  used  to  transport 
e  nployees  off  public  roads  or  to 
p  jrform  any  logging  operation, 
ii  eluding  vehicles  provided  by  ' 
employees,  is  maintained,  and  is 
ii  spected  before  initial  use  during  a 
M  orkshift.  These  provisions  also  require 
tl  at  defects  or  damage  be  repaired  or  the 
v  shicle  be  replaced  before  work  is 
si  arted.  These  are  the  same  general 
n  aintenance  and  inspection  as  required 
f(  r  machine  and  tools.  OSHA  believes 
tl  at  the  explanation  and  reasoning  for 
ii  eluding  these  provisions  in  the 
p  u^grapbs  covering  PPE,  tools  and 
n  achine  apply  here  as  well.  (See 
d  scussion  above  of  paragraphs  (d)(l)(i), 
(<  )(l){ii),  (e)(l)(i).  (e)(l)(ii),  (mm,  and 
(I  i(l)(ii).) 

OSHA  has  included  paragraphs  (g)(1) 
a  id  (g)(2)  in  the  final  rule  in  an  effort 
t<  clarify  its  proposed  intention.  As 
si  ated  above,  commenters  said  it  was 
n  )t  clear  in  the  proposed  rule  whether 
tl  e  definition  of  "mobile  equipment" 
ii  eluded  both  machines  and  vehicles, 
a  id  therefore,  whether  the  general 
n  aintenance  and  inspection 
n  quirements  applied  to  both  types  of 
e  )uipment.  "Mobile  equipment"  was 
d  jfined  in  the  proposal  as  that  kind  of 
e  ]uipm«nt  that  includes  mobility  as  a 
p  irt  of  its  work  function.  In  the  final 
r  lie,  OSHA  is  defining  machines  and 
v  ihicles  separately,  and  placing  the 
r  quirements  governing  each  in 
c  ifferent  paragraphs.  In  making  these 
c  arifications,  however,  the  Agency 
e  nphasizes  that  all  mobile  equipment 
u  «d  in  logging  operations,  whether 

V  ihicles  or  machines,  must  op>erate 
p  "operly,  and  that  maintenance  and 
ii  ispections  are  needed  to  assure  that 
o  ily  properly  functioning  mobile 

e  luipment  is  used. 

Paragraph  (g)(3)  of  the  final  rule 
ri  quires  that  the  employer  assure  that 
o  aerating  and  maintenance  instructions 
a  e  available  in  each  vehicle.  This 
pix>vision  also  requires  that  each  vehicle 
o  )erator  and  maintenance  employee 
c  imply  with  the  instructions.  These  are 
t  e  same  provisions  as  required  for 
n  achines.  OSHA  believes  that  the 
e  cplanation  and  reasoning  for  including 
t  ese  provisions  in  tiie  paragraph 
o  >vering  machines  appUes  to  vehicles  as 


well.  (See  discussion  above  of  paragraph 
(f)(l)(iii).) 

Paragraph  (g)(4)  of  the  final  rule 
requires  that  the  employer  assure  that 
each  vehicle  o{>erator  has  a  valid 
operator's  license  for  the  class  of  vehicle 
being  operated.  This  provision  applies 
to  all  vehicle  operators,  not  just 
employees  who  operate  personnel 
transport  vehicles.  The  proposal  applied 
the  licensing  requirement  only  to 
personnel  transport  vehicle  operators 
and  no  comments  opposing  the 
requirement  were  received. 

OSHA  believes  that  it  is  also  essential 
that  an  employee  operating  any  type  of 
vehicle  possess  a  current  license  for  that 
vehicle.  Any  employee  operating  a 
vehicle  for  logging  operations  needs  to 
have  met  the  necessary  qualifications 
and  shown  that  they  have  operated  the 
vehicle  in  a  manner  responsible  enough 
to  maintain  a  current  license.  This 
provision  ensures  that  the  employee  has 
the  proper  kind  of  license  for  the  type 
of  vehicle  being  operated  and  the  load 
being  carried. 

Paragraph  (g)(5)  of  the  final  rule 
requires  that  mounting  steps  and 
handholds  be  provided  on  each  vehicle 
whenever  it  is  necessary  to  prevent  an 
employee  fixjm  being  injured  while 
entering  or  leaving  the  vehicle.  The 
proposed  rule  specified  that  mounting 
steps  and  handholds  be  provided  for 
every  personnel  transport  vehicle.  The 
1978  ANSI  lojgging  standard  also 
contained  a  similar  provision. 

One  commenter  opposed  applying 
this  provision  to  pickup  trucks  (Ex.  5- 
51).  This  commenter  said  steps  would 
rip  off  of  high  center  pickup  trucks 
during  the  ride.  In  addition  this 
commenter  said  that  steps  would 
prevent  access  of  fire  fighting  vehicles 
to  roads  that  have  water  barriers  or 
speed  bumps.  OSHA  does  not  beUeve 
the  record  supports  the  exceptions 
recommended  by  the  commenter.  First, 
according  to  the  WIR  survey,  13  percent 
of  all  injuries  resulted  from  falls  from 
vehicles  (Ex,  2-1).  Second,  there  are 
mounting  steps  for  vehicles  used  in 
logging  operations  that  can  be 
retractable  or  high  enough  to  prevent 
contact  with  the  ground  while  the 
vehicle  is  moving.  In  addition,  the 
record  does  not  indicate  that  there  are 
many  speed  bumps  on  logging  roads. 
OSHA  is  aware  that  mounting  steps  and 
handholds  may  not  be  necessary  for 
every  vehicle.  OSHA  is  only  requiring 
mounting  steps  when  there  is  a  danger 
that  an  employee  could  be  injured  while 
entering  or  leaving  the  vehicle  without 
being  provided  with  such  assistance. 

Paragraph  (g)(6)  of  the  final  rule 
requires  that  each  seat  be  securely 
fastened  to  the  vehicle.  The  final  rule 
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adopts  the  proposed  requirement  and 
applies  it  to  all  vehicles  used  in  logging 
operations.  The  1978  ANSI  logging 
standard  also  contained  this 
requirement.  OSHA  did  not  receive  any 
comments  opposing  this  provision. 
Paragraph  ^)(7)  of  the  final  rule 
requires  appHes  the  requirements  of 
paragraphs  (fl(2)(iii),  (0(2)(v),  (f)(2)(vii), 
(n(2){x),  (0(2)(xiii)  and  paragraph  (f)(7) 
to  each  vehicle  used  to  transport  any 
employee  off  public  roads  or  to  perform 
any  logging  operation,  including  any 
vehicle  provided  by  an  employee. 
OSHA  beUeves  these  general  work 
practices  and  brake  requirements  are 
necessary  to  prevent  accidents  involving 
vehicles  as  well  as  machines.  OSHA 
believes  the  reasoning  and  explanation 
for  including  these  general  provisions  in 
the  paragraph  covering  machines 
applies  here  as  well. 

Paragraph  (h)     Tree  Harvesting 

At  paragraph  (h)  of  the  final  rule, 
OSHA  establishes  various  general  and 
specific  work  practice  requirements 
regarding  tree  harvesting.  OSHA 
believes  these  work  practice 
requirements  are  necessary,  especially 
given  the  high  injury  rate  in  the  logging 
industry.  According  to  the  WIR  survey, 
in  more  than  two-thirds  of  all  reported 
injiu'ies  unsafe  working  practices 
contributed  to  the  accident  (Ex.  2-1). 
The  work  practices  specified  in  this 
paragraph  address  those  work  practices 
that  when  not  used  contributed  to 
accidents  such  as  those  reported  in  the 
WIR  survey  (e.g.,  co-worker  activity, 
working  too  fast,  misjudging  time  or 
distance  to  avoid  injury,  using  wrong 
cutting  method). 

OSHA  notes  that  those  provisions  in 
the  proposed  rule  that  specified 
requirements  other  than  work  practices 
(e.g.,  equipment  specifications)  have 
been  moved  to  the  applicable 
equipment  specification  paragraphs  of 
the  final  rule. 

General  Requirements 

Paragraph  (h)(l)(i)  requires  that  trees 
not  be  felled  in  a  manner  that  may 
create  a  hazard  for  an  employee,  such 
as,  but  not  limited  to,  falling  on  an 
employee,  or  striking  a  rope,  cable, 
power  line  or  machine.  The  proposed 
rule  and  the  1978  ANSI  logging 
standard  contained  similar  provisions. 
The  proposed  rule  required  that  trees 
not  be  felled  in  a  manner  that  could 
endanger  an  employee. 

Three  commenters  said  that  the 
proposed  provision  was  too  broad  to  be 
useful  since  they  beUeved  all  felling 
activities  are  dangerous  (Ex.  5-21,  5-36, 
5-63).  While  OSHA  agrees  that  it  may 
not  be  possible  to  eUminate  all  hazards 


in  a  workplace,  the  employer  does  have 
the  responsibility  to  prevent  or 
minimize  hazards  the  employer  can 
reasonably  anticipate.  To  comply  with 
this  provision,  it  is  incvimbent  on  the 
employer  to  train  employees  in  proper 
felling  work  practices  and  to.point  out 
when  employee  actions  or  workplace 
conditions  could  create  hazards  for 
employees. 

Paragraph  (h)(l)(ii)  requires  that  the 
immediate  supervisor  be  consulted 
before  felling  is  commenced,  whenever 
unfamiliar  or  unusually  hazardous 
conditions  necessitate  the  supervisor's 
approval.  The  final  rule  adopts  the 
provision  contained  in  the  proposed 
rule.  One  commenter  supported  the 
proposed  requirement  (Tr.  Wl  85).  He 
said  that  consulting  supervisors  when 
heavy  accumulations  of  snow  are 
present  would  prevent  injuries.  OSHA 
believes  that  unusual,  hazardous 
situations  may  arise  during  felling 
operations  and  the  supervisor  should  be 
involved  in  making  decisions  about  the 
safest  way  to  fell  a  tree.  These  situations 
may  include,  but  are  not  Hmited  to, 
felling  very  large  or  tall  trees;  cutting 
trees  whose  lean,  location  or  structure 
make  it  difficult  to  fell  in  the  desired  or 
a  safe  direction.  Adding  the  supervisor's 
knowledge,  training  and  experience  to 
the  decision-making  process  should 
help  to  minimize  the  hazards  to  loggers. 
In  addition,  this  consultation  process  is 
especially  important  when  logging 
crews  are  relatively  new  and  may  not 
have  dealt  with  such  situations  before. 

Paragraph  (h)(l)(iii)  of  the  final  rule 
requires  that  no  yarding  machine  be 
operated  within  two  tree  lengths  of  any 
tree  being  manually  felled.  This 
provision  has  been  adopted  from  the 
proposed  rule.  The  1978  ANSI  logging 
standard  also  contained  a  similar 
requirement. 

Several  commenters  raised  questions 
about  or  discussed  this  provision  (Ex.  5- 
12,  5-43,  5-67;  Tr.  Wl  104,  W2  197). 
None  of  the  commenters  denied  that 
yarding  machine  operators  may  be 
endangered  when  they  operate  too  close 
to  manual  felling  activities.  However, 
two  commenters  stated  that  the 
provision  should  be  revised  because,  in 
some  circumstances,  the  assistance  of  a 
yarding  machine  is  necessary  to  assure 
that  the  tree  is  felled  in  the  desired 
direction  or  to  keep  the  area  clear  (Ex. 
5-12,  5-67).  For  example,  one 
commenter  said  that  failure  of  yarders  to 
clear  an  area  of  a  build  up  of  felled  trees 
or  logs  can  result  in  timber  breakage  or 
can  pose  problems  for  fellers  working 
on  slopes  (Ex.  5-67). 

In  general,  OSHA  believes  that 
allowing  yarding  machines  within  two 
tree  lengths  of  trees  being  manually 


felled  would  pose  a  risk  of  harm  to  both 
the  machine  operator  and  the  feller. 
First,  a  manual  feller  who  is  cutting  a 
tree  is  concentrating  on  that  work 
activity  and  not  on  other  logging 
activities  in  the  area.  If  that  tree  were  to 
fall  on  a  yarding  machine  that  is  too 
close  to  a  manual  felling  operation,  the 
machine  operator  could  be  injured  by 
the  tree.  Second,  it  also  is  important  for 
their  owm  safety  that  manual  fellers 
work  at  a  safe  distance  from  yarding 
activities.  Yarder  operators  and  chasers 
and  choker  setters  concentrating  on 
slinging  and  moving  logs  could  cause 
injury  to  the  feller  if  a  tree  or  log  were 
to  shift,  roll  or  slide  suddenly. 

Third,  yarding  machine  operators  are 
often  working  downhill  from  manual 
fellers.  It  may  be  dangerous  for  the 
operator  to  approach  the  feller  because 
the  falling  tree  could  roll  or  slide  into 
the  machine.  Fourth,  the  requirements 
of  this  paragraph  can  still  be  met  even 
where  the  feller  and  yarder  work  as  a 
team.  After  the  feller  has  cut  a  tree  and 
is  moving  on  to  size  up  another  tree  for 
cutting,  the  yarder  can  remove  the  felled 
tree  before  the  feller  begins  cutting  the 
next  tree.  The  feller  should  check  to 
make  sure  the  yarder  has  removed  the 
tree  out  of  the  work  area  before  he  starts 
cutting.  Therefore,  OSHA  believes  that 
its  general  rule  that  each  work  area  be 
separated  by  at  least  two  tree  lengths 
should  also  apply  to  yarding  and 
manual  felling  operations. 

One  commenter,  who  said  that  "cat 
skidding  crews"  in  the  northwest  work 
in  close  proximity  of  tree  fellers, 
suggested  that  this  provision  should 
allow  skidding  directly  away  ftxim  a 
timber  feller  as  long  as  the  feller  is  not 
actively  trying  to  fell  a  tree  (Ex.  5-43). 
OSHA  notes  that  the  final  rule  does  not 
prohibit  what  the  commenter  suggests. 
The  final  rule  only  says  that  yarding 
machines  shall  not  be  within  a  two-tree 
length  distance  while  manual  felling  is 
in  progress.  The  final  rule  does  not 
prohibit  the  yarding  operator  from 
clearing  logs  when  the  feller  is  not 
engaged  in  cutting  trees.  While  the  feller 
is  moving  onto  the  next  tree  and 
assessing  its  condition,  this  provision 
allows  yarder  operators  to  remove  tlie 
trees  that  have  been  felled,  provided 
that  the  other  requirements  or  this 
paragraph  have  been  met  (e.g.,  the  feller 
acknowledging  that  it  is  safe  for  the 
yarder  to  enter  the  work  area). 

Paragraph  (h)(l)(iv)  of  the  final 
standard  requires  that  no  emplovee  . 
approach  a  felling  operation  closer  than 
two  tree  lengths  of  the  tree  being  felled 
until  the  feller  acknowledges  it  is  safe 
to  do  so.  This  provision  includes  an 
e.xception  to  the  two-tree  length 
requirement  when  the  employer 


51722   Federal  Register  /  Vol.  59.  No|  196  /  Wednesday.  October  12.  1994  /  Rules  and  Regulations 


demonstrates  that  a  team  of  employees 
is  necessary  to  manually  fell  a  particular 
tree.  The  proposed  rule  and  the  1978 
ANSI  logging  standard  also  contained 
provisions  specifying  that  employees 
remain  two  tree  lengtibs  from  the  feller. 
The  proposed  rule  did  not  contain  the    _ 
felling  team  exception. 

Several  commenters  urged  OSHA  to 
permit  exceptions  to  the  two  tree-length 
requirement  (Tr.  Wl  152. 183-66,  W2 
163.  OR  126).  These  commenters 
discussed,  for  example,  the  need  for 
shovelers  to  work  in  conjunction  with 
fellers. 

OSHA  beUeves  the  two  tree-length 
distance  requirement  is  necessary  for 
several  reasons.  First,  a  feller  may  not  be 
aware  of  approaching  employees  due  to 
noise  or  the  feller's  concentration  on  the 
work.  It  is  therefore  possible  that 
employees  may  inadvertently  enter  an 
area  where  a  tree  is  falling.  This  could 
result  in  injury  to  the  approaching 
employee,  and  even  to  the  feller  if  he 
attempts  to  take  corrective  action. 
According  to  the  WIR  survey,  six 
percent  of  employees  injured  reported 
that  co-worker  activity  had  contributed 
to  the  accident  (Ex.  2-1).  The  State  of 
Washington  study  indicated  that  eight 
percent  of  employees  who  were  killed 
were  hit  by  a  tree  being  felled  by 
another  employee  (Ex.  4-129). 
According  to  the  OSHA  FCI  report,  nine 
logging  employees  were  killed  wiien 
Ihey  were  struck  by  a  tree  that  was  being 
cut  by  another  logger  (Ex.  4-61). 
Second,  an  approaching  employee  could 
be  injured  if  he  is  unaware  of  or 
misjudges  the  falling  direction  of  a  tree. 
The  feller  is  the  best  judge  of  the 
direction  that  a  tree  is  likely  to  fall  and. 
therefore,  should  be  the  one  to  signal 
when  a  work  area  is  safe.  Third, 
approaching  employees  could  be 
injured  if  a  tree  were  to  inadvertently 
fall  in  the  wrong  direction.  The  best  way 
for  employees  to  prevent  such  injury  is 
to  remain  clear  of  the  work  area  while 
the  felling  operation  is  being  conducted. 
Once  the  felUng  of  the  tree  is  completed, 
the  feller  can  signal  that  it  is  safe  for 
other  employees  to  approach.  Therefore. 
OSHA  believes  the  safer  approach  for 
both  the  feller  and  other  employees  is  to 
wait  until  the  feller  has  acknowledged 
it  is  safe  to  enter  the  felling  area. 

OSHA  has  included  an  exception  to 
this  rule  for  particular  situations  when 
more  than  one  employee  is  needed  to 
manually  fell  a  particular  tree.  However, 
OSHA  notes  that  this  exception  covers 
only  manual  fellers  and  those  whom  the 
employer  demonstrates  are  needed  to 
assist  in  manually  felling  a  tree  (e.g., 
shovelers).  It  does  not  include 
mechanical  felling  operations  and  it 
does  {>ermit  machines  to  enter  the  * 


manual  felling  area.  In  those  situations, 
paragraphs  (h)(l)(iii)  and  (h)(l)(v)  apply. 
If  I  madiine  is  necessary  to  push  or  pull 
over  a  tree,  the  manual  feller  must  move 
at  least  two  tree  lengths  away  and  must 
no.  enter  the  area  until  the  machine 
operator  acknowledges  that  it  is  safe. 
0$HA  notes  that  this  is  not  a  blanket 
exception  for  all  team  felUng  activities. 
The  general  rule  is  that  no  person  is  to 
apiiroach  a  feller  until  the  feller  has 
indicated  it  is  safe  to  do  so.  The 
exceptioYi  is  meant  to  be  applied  on  a 
cate-by-case  basis.  That  is,  the  employer 
beers  Uie  burden  of  demonstrating  that 
a  I  articular  tree  or  a  particular  felling 
siuiation  requires  a  team.  Only  then  is 
mtre  than  one  person  allowed  within 
thi  ( immediate  work  area.  In  addition, 
thi  f  employer  bears  the  burden  of 
sh  swing  that  a  team  is  necessary  to 
mi  mually  fell  the  tree  in  that  particular 
situation. 

Paragraph  (h)(l)(v)  of  the  final  rule 
re*  uires  that  no  employee  approach  a 
m(  chanical  felling  operation  closer  than 
ivh  tree  lengths  of  the  tree  being  felled 
until  the  machine  operator  has 
ac  uiowledged  that  it  is  safe  to  do  so. 
Tl  e  proposed  rule  required  that 
en  ployees  remain  clear  of  any 
mi  ichanical  felling  operation. 

3SHA  received  many  comments 
rei  :ommending  that  OSHA  apply  the 
tw  0  tree-length  minimum  work  distance 
to  mechanical  felling  operations  as  well 
(E  c.  5-18.*  5-21.  5-34.  5-36,  5-39,  5-63, 
5-  74  dutjugh  5-92;  Tr.  W2  163, 197). 
Tl  ese  commenters  said  that  such 
di  itance  was  needed,  for  example,  to 
pr  jtect  other  employees  from  flying 
mi  tal  fragments  from  broken 
mi  ichanical  disc  saw  blades.  In  addition, 
th  !  reasoning  and  explanation 
su  jporting  the  distance  requirement  for 
ap  iroaching  fellers  also  applies  to  this 
pr  )vision.  For  example,  a  feller-buncher 
op  erator  who  is  not  expecting  an 
en  ployee  to  enter  the  work  area  may 
mi  »ve  in  reverse  and  not  see  the 
en  ployee  in  time  to  prevent  an 
ac  :ident.  OSHA  has  therefore  added  the 
tw  0  tree-length  distance  requirement  to 
th  s  provision  of  the  final  rule. 

'aragraph  (h)(l)(vi)  of  the  final  rule 
T&  uires  that  each  danger  tree,  including 
!»  ged  trees  and  snags,  be  felled, 
removed  or  avoided.  When  the  danger 
trae  is  felled  or  removed,  it  must  be 
feted  or  removed  using  mechanical  or    ■ 
otler  techniques  that  minimize 
employee  exposure  before  felling  is 
commenced  in  the  area  of  the  danger 
tre  B.  When  the  danger  tree  is  avoided, 
it  nust  be  marked  and  no  work  be 
CO  iducted  within  two  tree  lengths  of  the 
da  [iger  tree,  imless  the  employer 
de  nonstrates  that  a  shorter  distance  will 
nc  t  create  a  hazard  for  an  employee.  As 


defined  in  the  final  rule,  a  danger  tree 
includes  any  standing  tree  that  presents 
a  hazard  to  employees  due  to  conditions 
such  as,  but  not  limited  to.  deterioration 
or  damage  to  the  tree,  and  direction  or 
lean  of  the  tree. 

The  proposed  rule  required  that 
lodged  trees  be  marked  and  lowered  to 
the  groimd  using  mechanical  or  other 
safe  techniques  before  any  work  is 
continued  within  two  tree  lengths  of  the 
lodged  tree.  The  proposed  rule  did  not 
allow  any  exceptions  to  the  two  tree- 
length  distance.  Many  State  logging 
standards  include  requirements  to  fell 
danger  trees  or  not  to  commence  work 
within  a  two  tree-length  distance  of  the 
danger  tree  (Ex.  2-19,  2-20,  2-22,  381, 
38K). 

The  record  shows  that  danger  trees 
pose  many  hazards  for  employees. 
According  to  the  WIR  survey,  15  percent 
of  those  injured  said  that  the  dangerous 
conditions  of  the  tree  had  contributed  to 
their  accident  (Ex.  2-1).  The  OSHA  FCI 
report  indicated  that  23  logging 
employees  were  killed  by  danger  trees 
(Ex.  4-61). 

OSHA  received  several  comments  on 
this  proposed  provision  (Ex.  5-7,  5-21, 
5-34,  5-39,  5-^3,  5-74  through  5-92, 
17;  Tr.  Wl  187,  W2  6-7).  Some 
commenters  supported  the  provision 
(Ex.  5-39,  5-34).  Some  commenters 
suggested  that  this  provision  conflicts 
with  other  federal  regulations  requiring 
retention  of  some  "snags"  to  preserve 
wildlife  habitats  in  the  area  (Ex.  5-7,  5- 
27.  5-39,  Tr.  W2  6)  and  Rep.  Jolene 
Unsoeld  commented  that  OSHA  should 
attempt  to  harmonize  the  final  rule  with 
various  environmental  regulations  (Ex. 
17,  31).  Other  commenters  said  that 
OSHA's  provision  was  excessive  in 
those  situations  when  a  tree  is  securely 
lodged  a  few  feet  above  the  ground  (Ex. 
5-21,  5-74  through  5-92;  Tr.  Wl  187. 
W2  6-7).  Another  commenter  said  that 
prohibiting  any  felling  within  two  tree- 
lengths  of  a  danger  tree  would  take  a 
large  volume  of  timber  out  of 
production,  especially  strips  of  trees  on 
steep  slopes  (Ex.  5-43). 

OSHA  has  addressed  the  commenters' 
concerns  in  the  final  rule.  First,  OSHA 
is  more  explicitly  stating  in  the  final 
rule  that  dangers  trees  may  be  avoided, 
when  necessary,  rather  than  being  felled 
or  removed.  OSHA  believes  that  this 
requirement  harmonizes  with  and  does 
not  conflict  with  the  rules  and 
regulations  of  other  Federal  agencies. 
The  U.S.  Department  of  the  Interior 
participated  in  this  rulemaking  and  did 
not  indicate  that  this  provision  was  in 
conflict  with  their  regulations  (Ex.  5- 
50).  The  change  to  the  final  rule  further 
clarifies  OSHA's  proposed  intent  that 
danger  trees  do  not  have  to  be  felled  or 
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removed.  This  provision  of  the  final  rule 
only  requires  two  actions  of  the 
employer.  One.  when  the  employer 
wi^es  to  fell  a  danger  tree,  it  mxut  be 
removed  or  felled  before  other  trees  in 
the  area  are  felled  Two.  when  the 
employer  elects  not  to  fiell  or  remove  a 
dariger  tree,  the  employer  must  not 
conduct  any  other  felling  in  that  area. 
Therefore,  when  other  regulations 
require  the  preservation  of  a  particular 
snag,  this  final  standard  requires  only 
that  fellers  be  protected  from  potential 
injury  bom  the  snag.  This  is 
accomplished  by  keeping  all  other 
felling  activity  out  of  the  immediate  area 
of  that  snag. 

Second,  m  the  final  rule  OSHA  has 
addressed  the  concerns  of  other 
commentera  by  allowing  work  to 
commence  widiin  two  tree  lengths  of  a 
marked  danger  tree,  provided  that  the 
employer  demonstrates  that  a  shorter 
distance  will  not  create  a  hazard  for  an 
employee.  This  change  will  assure  the 
safety  of  logging  employees  without 
removing  significant  timber  bom 
production.  OSHA  notes  that  the 
employer  bean  the  burden  of 
demonstrating  that  a  distance  of  less 
than  two  tree  lengths  will  not  create  a 
hazard  for  an  employee.  Supervisors 
should  actively  participate  in 
identifying  and  training  employees 
about  providing  safe  distances.  Whether 
a  shorter  distance  does  create  a  hazard 
is  a  case-by-case  determination.  What 
constitutes  a  safe  distance  for  other 
woric  to  be  conducted  will  require  an 
evaluation  of  various  fectors  such  as, 
but  not  limited  to,  the  size  of  the  danger 
tree,  how  secure  it  is,  its  condition,  the 
slope  of  the  work  area,  and  the  presence 
of  other  employees  in  the  area.  For 
example,  excessive  root  deterioration  or 
damage  might  indicate  that  the  danger 
tree  is  unstable  and  that  there  is  a 
possibility  it  could  fell.  In  such  case,  a 
two  tree-length  distance  would  be 
required. 

Some  commenters  recommended  that 
OSHA  designate  dislodging  a  tree  by 
felling  another  one  into  it  as  a  safe 
tedmique  "in  certain  situations"  (Ex.  5- 
74  through  5-92).  However,  these 
commenters  did  not  identify  any 
situations  in  which  it  would  be  safe  to 
dislodge  a  tree  in  this  manner.  There  is 
no  information  in  the  record  that 
identifies  any  situation  in  which  it  is 
safe  to  use  domino  felling  to  fell  a 
danger  tree.  In  feet,  other  commenters 
have  indicated  they  know  of  no 
situation  when  felling  another  tree  into 
a  dangOT  tree  is  considered  safe  practice 
(Ex.  5-42. 5-46).  OSHA  also  beUeves 
that  it  is  not  safe  to  dislodge  a  tree  in 
this  manner.  First,  there  are  aheady 
hazards  associated  with  domino  fslling 


trees  that  are  not  danger  trees.  Trying  to 
d(Hnino  fell  danger  trees  such  as  lodged 
trees  can  only  increase  the  seriousness 
of  the  hazard.  One  of  the  fectore  that 
makes  a  tree  a  danger  tree  is  that  the 
physical  damage  to  the  tree  may  cause 
it  to  fell  in  an  unintended  direction. 
Felling  another  tree  into  the  danger  tree 
increases  the  potential  for  a  misdirected 
fall.  Seccmd,  the  possibility  exists  that 
danger  trees  being  domino  felled  also 
will  become  lodged,  thereby  increasing 
the  number  of  trees  to  be  avcrided  or 
removed  and.  consequenUy,  increasing 
the  risk  to  employees  when  those 
lodged  trees  are  removed.  The  safest 
way  to  remove  a  lodged  tree,  first  is 
remove  all  unnecessary  employees  from 
the  area  and  then  to  hook  the  tree  to  a 
skidder,  and  pull  the  tree  down  (Ex.  5- 
43).  Therefore.  OSHA  is  not  permitting 
removal  of  any  tree,  including  a  danger 
tree,  by  domino  felling  (See  discussion 
of  paragraph  (h)(l)(ix). 

Paragraph  (h)(l)(vu)  of  die  final  rute 
requires  that  each  danger  tree  be 
carefully  checked  for  signs  of  loose  bark, 
broken  branches  and  limbs  or  other 
damage  before  it  is  felled  or  removed. 
This  provision  also  requires  that  loose 
bark  and  other  damage  that  may  create 
a  hazard  be  removed  before  felUng  or . 
removing  the  tree.  This  requirement  has 
been  adopted  from  the  proposed  rule.  In 
the  proposed  rule,  OSHA  specified  that 
snags  be  carefully  checked  for 
dangerous  bark  before  they  are  felled 
and  that  accessibfe  loose  bari(  be 
removed  bef(»e  felling. 

One  conunenter  opposed  this 
provision  (Ex  5-65).  This  conunenter 
said  that  removing  loose  bark  increases 
dangers  from  above  since  upper  bark 
will  slough  off  if  lower  bark  is  no  longer 
supporting  it.  As  such,  this  commenter 
recommended  that  OSHA  require  loose 
bark  to  be  pinned  to  the  tree.  OSHA  has 
changed  the  final  rule  to  include 
removing  loose  bark  or  holding  it  in 
place. 

Paragraph  (h)(l)(viii)  of  the  final  rule 
requires  that  felling  activity  on  any 
slope  when  rolling  or  sliding  of  trees  or 
logs  is  reasonably  foreseeable  be  kept 
uphill  fiY>m,  or  on  the  same  level  as, 

greviously  felled  trees.  This  provision 
as  been  adopted  from  the  proposed 
standard  and  the  pulpwood  logging 
rules.  Various  State  standards  contain 
similar  requirements  (Ex.  2-19,  2-22. 
38K). 

OSHA  received  various  comments  on 
this  provision  (Ex.  5-7, 5-12,  5-16. 5- 
17,  5-53,  5-74  through  5-92).  Several 
commenters  said  that  OSHA  should 
more  dearly  define  what  constitutes 
sloping  terrain  (Ex.  5-16,  5-21,  5-53,  5- 
74  through  5-92).  These  commenters 
suggested  that  the  provision  be  limited 


to  slopes  exceeding  25  or  35  percent. 
They  also  indicated  that  mechanical 
felling  in  southern  states  should  be 
excluded  because  slopes  are  gentler  and 
shorter  than  in  other  regions. 

The  record  shows  that  this  provision 
is  necessary  to  protect  employees  bom 
being  injured  by  rolling  or  shding  trees. 
The  WIR  survey  supports  the  need  for 
this  woric  practice  requirement. 
According  to  the  WIR  survey,  nearly 
three-fifths  of  the  woricera  who  reported 
injuries  said  Uiat  their  acddents 
occtured  an  moderately  or  steeply 
sloped  terrain,  and  10  percent  of  all 
injured  workers  blamed  the  steep  terrain 
for  their  acddent  (Ex.  2-1).  The  OSHA 
FQ  report  indicated  that  20  employees 
were  killed  when  they  were  struck  by 
rolling  trees  or  logs  (Ex.  4-61). 

OSHA  has  not  adopted  a  predse 
minimum  slope  that  would  trigger  this 
requirement  or  excempt  any  region  frtjm 
the  requirement,  however,  the  final  rule 
does  address  the  commenters'  concerns 
by  limiting  this  provision  to  those 
sloping  terrains  where  rolling  or  sliding 
of  felled  trees  is  reasonably  foreseeable. 
OSHA  is  aware  that  logging  work  sites 
are  often  not  completely  level,  and  that 
many  logging  sites  could  be  considered 
to  be  sloping  terrain.  Elements  other 
than  the  mere  slope  of  the  terrain  also 
must  be  considered  in  determining 
whether  there  is  a  reasonable  possibility 
that  the  trees  could  roll  or  slide.  When 
a  given  slope  does  not  present  the 
reasonable  possibiUty  that  felled  trees 
will  shde  or  roll.  OSHA  agrees  that  this 
requirement  should  not  apply.  However, 
when  the  terrain  slopes  to  the  degree 
that  a  reasonable  employer  would 
believe  that  sliding  or  rolling  is 
foreseeable,  then  this  work  practice 
requirement  is  necessary  to  protect 
loggers  from  being  injured. 

Whether  a  particular  terrain  slope 
poses  a  possibility  that  trees  or  logs  may 
slide  or  roll  requires  an  assessment  of 
the  condition  of  the  terrain.  All 
conditions  that  might  contribute  to  a 
hazard  must  be  considered  (e.g.,  tree 
size,  weather  conditions).  For  example, 
when  the  terrain  is  either  wet  or  covered 
with  snow  or  ice,  the  possibility  of  trees 
sliding  and  rolling  is  greater  and  these 
conditions  must  be  consideTed  in 
determining  whether  uphill  felling  is 
required.  As  long  as  the  hazard  of 
sliding  or  rolling  trees  exists,  felling 
must  be  done  on  the  uphill  side  even  if 
industry  practice  has  been  downhill 
felling,  or  even  if  roads  have  generally 
been  located  on  the  tops  of  ridges. 

One  commenter  saia  that  tiiis 
provision  of  the  final  rule  may  be 
counter  to  some  environmental 
considerations  in  timber  harvest  plans 
which  require  opposite  felling  schemes 
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(Ex.  5-7).  However,  the  commenter  has 
not  provided  substantive  information  to 
support  his  assertion.  OSHA  has 
previously  discussed  the  danger  of 
manual  felling  operations  being 
conducted  in  adjacent  work  areas  due  to 
the  potential  for  a  felled  tree  falling  into 
another  work  area.  In  light  of  that  Uie 
fact  that  most  trees  fall  down  hill  when 
felled,  the  hazard  to  employees  working 
below  another  felling  activity  exposes 
those  employees  to  an  unacceptable  risk 
of  injury  or  death. 

Finally,  one  commenter  said  downhill 
felling  should  be  permitted  because  it 
can  reduce  the  feller's  fatigue  (Ex.  5-12). 
While  NIOSH  suggests  that  worker 
fatigue  may  be  a  factor  in  logging 
accidents,  NIOSH  did  not  recommend 
downhill  felling  as  being  a  method  to 
reduce  worker  fatigue  (Ex  5-42). 
Rather,  NIOSH  said  that  the  employer 
should  reduce  worker  fatigue  and  the 
potential  for  accidents  that  results  from 
such  fatigue  by  planning  appropriate 
work  schedules.  NIOSH  suggested  that 
the  employer's  plaxming  of  work 
schedules  should  include  an  evaluation 
of  the  amount  of  heat  stress,  physical 
exertion  and  other  factors  contributing 
to  fatigue  in  planning  those  work 
schedules.  OSHA  agrees  with  NIOSH 
that  planning  appropriate  work 
schedules  rather  than  downhill  felling 
would  be  the  appropriate  way  to  reduce 
worker  fatigue  without  exposing  the 
employee  to  further  hazards  and  to 
assure  that  jobs  fit  the  capabilities  of  the 
person.  (OSHA  is  addressing  these 
factors  in  its  rulemaking  on  ergonomic 
safety  and  health  management.) 

Paragraph  (h)(l)(ix)  otthe  final  rule 
prohibits  the  practice  of  domino  felling. 
As  previously  discussed,  domino  felling 
involves  cutting  wedges  and  making 
partial  backcuts  in  a  series  of  trees  that 
form  a  continuous  line.  The  last  tree  is 
then  felled  into  the  line  thus  pushing 
the  line  of  trees  to  the  ground  in  a  chain 
reaction  fashion. 

This  requirement  was  not  included  in 
the  proposed  rule,  however,  several 
commenters  urged  OSHA  to  prohibit 
domino  felling  in  the  final  rule  (Ex.  5- 
42.  5-46;  Tr.  W2  231,  OR  659).  NIOSH 
said  that  domino  felling  was  a 
hazardous  practice  because  there  was  a 
loss  of  stability  in  the  standing  tree 
when  it  had  been  backcut  (Ex.  5-42). 
Therefore,  NIOSH  recommended  that 
OSHA  include  a  requirement  in  the 
final  rule  allowing  only  one  tree  to  be 
felled  at  a  time.  There  are  also  other 
hazards  associated  with  domino  felling. 
First,  when  trees  are  used  to  knock 
down  other  trees,  the  likelihood  that  the 
trees  will  not  fall  in  the  expected 
direction  is  greatly  increased.  A  small 
miscalculation  in  the  falling  direction 
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can  be  significantly  magnified  down  the 
line  and  result  in  serious  injury  to  the 
feller  or  other  employees  in  the  area.  In 
addition,  a  felling  tree  could  hit  another 
object  and  either  fall  in  another 
direction  or  become  lodged.  This  would 
require  an  employee  to  fell  the  lodged 
tree,  which  is  a  hazardous  operation. 

Second,  the  hazards  can  be  magnified 
when  domino  felling  is  not  successful  in 
knocking  down  the  entire  line  of  trees. 
The  feller  may  be  placed  in  an 
extremely  hazardous  situation  if  he 
must  try  to  fell  any  of  the  line  of  trees 
that  may  remain  standing.  For  example, 
[lart  of  the  line  of  trees  may  have  fallen 
over  and  lodged  against  the  standing 
tree.  A  feller  who  attempts  to  fell  the 
final  standing  tree(s)  could  be  injured 
when  the  lodged  line  of  trees  and  the 
inal  tree  finally  do  fall.  The  risk  of 
njury  is  greater  because  it  is  more  likely 
that  the  lodged  trees  may  fall  in  an 
unexpected  direction,  and  the  combined 
weight  of  the  lodged  trees  further 
increases  the  risk.  In  this  sense,  the 
}rohibition  against  domino  felling  is 
similar  to  the  requirement  in  the  final 
rule  that  trees  be  felled  in  a  manner  that 
jrevents  them  from  striking  things  such 
ps  ropes,  cables,  or  power  Unes.  For 
these  reasons,  OSHA  is  requiring  that 
trees  be  felled  one  at  a  time  rather  than 
allowing  trees  to  be  used  to  knock  down 
other  trees. 

Manual  Felling 

Paragraph  (h)(2)  of  the  final  rule 
specifies  various  work  practices  for 
manual  felling.  OSHA  believes  these 
jrovisions  are  essential  to  reduce  the 
lumber  of  injuries  that  occur  during 
felling  activities.  According  to  the  WIR 
survey,  tree  felling  is  the  most 
dangerous  activity  in  the  logging 
industry.  Of  those  who  reported  injuries 
in  the  WIR  survey.  23  percent  were 
sngaged  in  felling  trees  at  the  time. 

OSHA's  FCI  report  also  indicates  that 
elling  operations  are  the  most 
lazardous  operation  in  the  logging 
industry  (Ex.  4-61).  The  report 
indicated  that  43  percent  of  all 
employees  who  died  did  so  when  they 
were  felling  trees. 

The  State  of  Washington  study 
ndicated  that  more  than  40  percent  of 
employees  killed  from  1977-83  were 
jerfonming  felling  operations  (Ex.  4- 
129).  This  study  concluded  that  many  of 
he  deaths  would  have  been  prevented 
lad  logging  employees  been  following 
>afe  work  practices  and  had  remained 
3ut  of  hazardous  areas  (e.g.,  adjacent 
occupied  work  areas). 

One  commenter  said  that  certain  of 
;he  work  practices  proposed  by  OSHA 
should  not  be  required  of  each  feller 
Ex.  5-54).  This  commenter  .said  the 


work  practices  did  not  take  into  account 
the  variation  in  feller  experience, 
production  requirements,  and  the  trees 
themselves.  This  commenter  also  said 
the  work  practice  requirements  did  not 
allow  for  innovations  in  felling 
technology  and  for  recognition  of  other 
safe  ways  to  perform  felling  tasks. 
OSHA  points  out  that  these  work 
practice  requirements  have  been  widely 
recognized  and  accepted  in  the  logging 
industry.  Most  of  the  State  logging 
standards  contain  most  of  these  work 
practices  (Ex.  2-17,  2-18, 2-19,  2-20,  2- 
23,  38J,  38K).  These  requirements  were 
included  in  OSHA's  pulpwood  logging 
standard,  that  adopted  the  1971  ANSI 
logging  standard.  In  addition,  these 
requirements  were  contained  in  the 
1978  ANSI  logging  standard.  The  ANSI 
standards  are  national  consensus 
standards  which  were  developed, 
approved  and  followed  by  the  logging 
industry  itself.  Presumably,  they 
represent  what  the  industry  has  viewed 
to  be  necessary  and  reasonable  to 
prevent  injuries  and  deaths  in  this  high 
hazard  industry. 

In  paragraph  (h)(2)(i)  of  the  final  rule, 
OSHA  requires  that  before  a  feller  even 
begins  felling  a  tree,  a  retreat  path  must 
be  planned  and  cleared.  This  provision 
also  requires  that  the  retreat  path  extend 
diagonally  away  from  the  expected 
felling  line.  This  provision  also  includes 
an  exception  to  the  diagonal  retreat  path 
when  the  employer  demonstrates  that  in 
the  particular  situation  such  a  retreat 
path  is  not  feasible  or  poses  a  greater 
hazard  than  an  alternative  retreat  path. 
The  proposed  rule  contained  a 
requirement  for  planning  and  clearing  a 
retreat  path  before  commencing  cutting. 
However,  the  proposed  rule  required 
that  the  retreat  path  "extend  back  and 
diagonally  to  the  rear"  of  the  expected 
felling  line.  This  language  also  was 
contained  in  the  1978  ANSI  logging 
standard. 

One  commenter  contended  that  a 
diagonal  retreat  path  may  not  lead  to  the 
safest  location  in  the  felling  area, 
therefore,  it  would  be  inappropriate  for 
OSHA  to  designate  a  required  retreat 
direction  in  the  standard  (Ex.  5-35).  The 
record  shows  that  the  clearance  of  a 
retreat  path  so  the  feller  is  able  to  move 
rapidly  and  safely  away  from  a  falling 
tree  is  essential  to  prevent  injuries. 
According  to  the  WIR  sur\'ey,  24  percent 
of  all  reported  injuries  resulted  from 
being  hit  by  a  tree  and  ha^  of  these 
injuries  involved  falling  trees.  OSHA 
believes  there  are  many  kinds  of  hazards 
that  necessitate  a  quick  and  clear  retreat 
path.  For  example,  the  tree  being  felled 
can  split  and  part  of  the  tree  may  then 
fall  in  an  unexpected  direction.  In 
heavily  wooded  areas,  the  tree  being 
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felled  can  strike  another  tree  that  can 
cause  the  first  tree  or  parts  of  either  tree 
to  fall  or  fly  in  an  unexpected  direction. 
In  addition,  plaiming  and  clearing  a 
path  prior  to  cutting  a  tree  is  especially 
important  when  the  terrain  is  covered 
with  obstructions  such  as  snow,  water 
or  heavy  undergrowth.  These 
obstructions  could  cause  the  feller  to  be 
injured  if  they  impede  the  feller's  ability 
to  rapidly  retreat  or  cause  him  to  trip  or 
fall.  For  these  reasons.  OSHA  has 
retained  the  requirement  to  plan  and 
clear  a  retreat  path  before  felling  the 
tree. 

06^  has  addressed  in  the  final  rule 
the  concerns  raised  by  the  commenter. . 
As  a  general  rule.  OSHA  believes  that  a 
diagonal  retreat  path  is  the  safest 
location  in  the  felling  area.  The  ANSI 
standard,  developed  by  persons 
experienced  in  the  logging  industry, 
reco^ized  that  same  general  safe  work 
practice.  OSHA  recognizes  that  when 
the  retreat  path  is  planned  prior  to 
cutting,  the  employer  may  find  that  a 
diagonal  retreat  path  poses  greater 
hazards  than  an  alternative  path.  For 
example,  excessive  slopes,  rocks  or 
other  trees  in  the  path  of  a  diagonal 
retreat  may  create  hazards  that  are  not 
present  in  an  alternative  retreat  path.  In 
such  cases,  the  final  rule  permits  the 
employee  to  use  an  alternate  retreat 
path. 

OSHA  notes  that  the  employer  bears 
the  burden  of  demonstrating  that  the 
diagonal  retreat  path  poses  a  greater 
hazard.  OSHA  also  notes  that  the 
exception  is  a  case-by-case 
determination.  That  is,  the  general  rule 
requiring  a  diagonal  retreat  path  is  to  be 
applied  in  all  manual  felling  activities. 
The  exception  only  applies  when  the 
feller,  in  planning  a  particular  retreat 
path,  determines  that  a  diagonal  retreat 
poses  a  greater  hazard. 

Paragraph  (h)(2Hii)  of  the  final  rule 
requires  that  before  each  tree  is  felled, 
conditions  shall  be  evaluated  in  the 
work  area  and  precautions  taken  so  a 
hazard  is  not  created  for  an  employee. 
Conditions  that  must  be  evaluated 
include,  but  are  not  limited  to,  snow 
and  ice  accumulation,  wind,  lean  of  the 
tree,  dead  limbs  and  location  of  other 
trees.  This  provision  parallels  the 
requirement  contained  in  the  proposed 
rule  and  the  1978  ANSI  logging 
standard. 

OSHA  did  not  receive  any  consments 
opposing  this  provision.  Many 
commenters  discussed  the  hazardous 
nature  of  working  conditions  in  the 
logging  industry,  and  noted  that  these 
conditions  are  constantly  changing  (Ex. 
5-12,  Tr.  Wl  76. 88).  Because 
conditions  can  change  with  each  tree 
that  is  being  GeUed.  it  is  intportant  that 


the  feller  assess  in  advance  the 
conditions  and  hazards  that  may  be 
present.  In  (Mtier  fw  fellers  to 
understand  what  conditions  and 
hazards  may  be  present  and  must  be 
appraised,  it  is  important  tliat  the 
employer  should  include  this 
discussion  in  training  sessions  and 
monthly  safety  and  health  meetings. 

Paragraph  (h)(2)(iij)  of  the  final  rule 
requires  that  each  tree  be  checked  for 
accumulations  of  snow  or  ice.  This 
provision  also  requires  that 
accumulations  of  snow  and  ice  that  may 
create  a  hazard  for  an  employee  must  be 
removed  before  felling  is  started  in  the 
area  or  the  area  must  be  avoided.  This 
provision  parallels  the  requirement 
contained  in  the  proposed  rule. 

One  commenter  said  that  this 
provision  would  require  logging 
establishments  to  cease  felling 
operations  during  winter  months  (Ex.  5- 
51).  OSHA  does  not  agree  with  the 
characterization  that  the  commenters 
draw  about  the  proposed  rule.  OSHA  is 
aware  that  logging  operations  are  carried 
out  in  many  types  of  weather 
conditions.  OSHA  does  not  beUeve  that 
this  provision  requires  logging 
operations  to  close  down  during  the 
winter.  However,  when  accimiulations 
of  snow  and  ice  may  create  a  hazard  for 
an  employee,  that  hazard  must  be 
removed  or  avoided.  The  record  shows 
that  removing  or  avoiding  hazardous 
accumulations  of  snow  and  ice  is 
necessary  to  protect  logging  employees 
from  injury.  According  to  the  WIR 
survey,  six  percent  of  employees  injured 
said  that  weather  conditions  such  as 
snow  and  ice  had  contributed  to  their 
accident  (Ex.  2-1). 

Paragraph  {h)(2)(iv)  of  the  final  rule 
requires  that  when  a  spring  pole  or 
other  tree  is  under  stress,  no  employee 
other  than  the  feller  may  be  closer  than 
two  tree  lengths  when  the  stress  is 
released.  This  provision  was  included 
in  the  proposed  rule,  however,  the 
proposed  rule  did  not  require  that 
employees  be  at  least  two  tree  lengths 
away.  Rather,  it  required  that  employees 
be  in  the  clear  when  the  stress  is 
released. 

Various  commenters  recommended 
that  OSHA  establish  a  uniform 
minimum  safe  distance  for  all  work 
areas  (Ex.  5-18,  5-21.  5-34,  5-36.  5-39. 
5-63,  5-74  through  5-92;  Tr.  W2  163, 
197).  OSHA  agrees  with  these 
commenters  and  has  included  a 
minimum  two  tree-length  distance  in 
this  provision.  The  record  shows  that 
this  distance  is  necessary  to  protect 
employees  from  being  injured  or  killed 
by  trees  under  stress.  According  to  the 
WIR  survey,  11  percent  of  employees 
who  repented  in)uries  said  that  vKKxi 


being  under  tension  tiad  contributed  to 
their  accident  (Ex.  2-1).  The  OSHA  FQ 
report  indicated  that  four  employees 
were  killed  when  they  were  struck  by 
propelled  or  whiplashing  tree  limbs  (Ex. 
4-61). 

Paragraphs  (h)(2)  (v),  (vi)  and  (vii) 
require  undercutting  and  backcutting  of 
each  tree  being  fell^. 

In  paragraph  (h)(2)(v)  of  the  final  rule, 
OSHA  is  requiring  that  each  tree  being 
felled  be  undercut  unless  the  employer 
demonstrates  that  felling  the  particular 
tree  without  an  undercut  will  not  create 
a  hazard  for  an  employee.  This 
paragraph  also  requires  that  the 
undercut  be  of  a  size  so  the  tree  will  not 
split  and  will  fall  in  the  intended 
direction.  The  proposed  rule  contained 
a  provision  requiring  undercutting  of 
each  tree  being  felled,  however,  the 
proposed  provision  did  not  provide  for 
any  exceptions.  OSHA  received  many 
comments  on  this  provision,  which 
have  been  discussed  above  in  the  Major 
Issues  section. 

At  paragraphs  (h)(2)  (vi)  and  (vii)  of 
the  f  nal  rule,  OSHA  is  requiring  that 
each  tree  be  backcut.  OSHA  is  also 
requiring  that  the  backcut  allow  for 
sufficient  hinge  wood  to  guide  the  tree 
and  prevent  it  from  prematurely 
slipping  or  twisting  off  the  trunk.  OSHA 
is  requiring  that  the  backcut  be  above 
the  horizontal  cut  of  the  undercut.  In 
the  final  rule,  OSHA  is  allowing  one 
exception  to  the  backcut  requirements. 
In  tree  pulling  operations,  the  backcut 
may  be  at  or  below  the  horizontal  cut  of 
the  undercut.  The  proposed  rule  also 
contained  provision  requiring 
backcutting  of  each  tree  being  felled. 
The  proposed  rule  did  not  allow  any 
exceptions  to  the  backcut  requirement. 
OSHA  received  many  comments  on 
these  provisions,  which  have  been 
discussed  above  in  the  Major  issues 
section. 

Bucking  and  Limbing 

Paragraph  (h)(3)  of  the  final  rule 
establishes  various  necessary  work 
practices  for  bucking  and  limbing 
activities.  According  to  the  WIR  survey, 
12  percent  of  the  reported  logging 
injuries  occiured  when  the  employee 
was  bucking  or  limbing  (Ex.  2-1).  The 
OSHA  Fa  report  showed  that  16 
employees  were  killed  during  bucking 
and  Umbing  operations  (Ex.  4-€l).  The 
work  practice  requirements  contained  in 
this  paragraph  address  the  hazards 
presented  by  log  movement  on  slopes, 
by  wind-thrown  timber  and  by  trees  that 
are  yarded  for  bucking. 

Paragraph  (h)(3Mi)  of  the  final  rule 
requires  that  bticking  and  limbing  that 
are  done  on  any  slope  where  roiling  or 
sliding  of  trec«  or  logs  is  reasonably 
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foreseeable  must  be  done  on  the  uphill 
side  of  the  tree,  unless  the  employer 
demonstrates  that  it  is  not  feasible  for 
bucking  or  limbing  to  be  done  on  the 
uphill  side.  This  paragraph  also  requires 
that  whenever  bucking  or  limbing  is 
done  on  the  downhill  side,  the  tree  must 
be  secured  against  movement  to  prevent 
rolling  or  sliding.  The  proposed  rule 
also  contained  a  provision  requiring 
bucking  and  limbing  to  be  done  from 
the  uphill  side. 

This  provision  was  supported  by  one 
commenter  (Ex.  5-17).  The  record 
shows  that  bucking  and  limbing  from 
the  uphill  side  is  necessary  to  protect 
employees  from  being  hit  or  crushed  by 
rolling  or  sliding  trees  or  logs.  As 
discussed  above,  according  to  the  WIR 
survey,  nearly  three-fifths  of  workers 
who  reported  injuries  were  working  on 
moderate  to  steep  terrain  at  the  time  of 
their  accident,  and  10  percent  of  all 
injured  workers  said  steep  terrain  had 
beien  a  factor  in  their  accident  (Ex.  2-1). 
Bucking  or  limbing  can  cause  loss  of 
support  for  the  tree  and  cause  it  to  shift, 
roll  or  slide  unexpectedly.  Blocking  or 
chocking  a  tree  on  a  slope  can  never 
provide  as  much  protection  as  avoiding 
the  hazard  in  the  first  place.  The  record 
shows  that  the  only  work  method  in 
which  it  can  be  assured  that  an 
employee  will  not  be  hurt  by  a  rolling 
or  sliding  tree  is  by  performing  bucking 
and  limbing  on  the  uphill  side.  As  such, 
bucking  and  limbing  from  the  dov^rnhill 
side  is  permitted  only  in  those  cases 
when  the  employer  is  able  to 
demonstrate  that  it  is  not  feasible  to 
work  frt>m  the  uphill  side.  In  those 
particular  cases,  the  tree  must  be 
restrained  to  reduce  as  much  as  possible 
the  possibility  of  the  tree  rolling  or 
sliding.  OSHA  notes  that  the  burden  of 
demonstrating  infeasibiUty  is  on  the 
employer.  In  addition,  the  issue  of  the 
infeasibiUty  of  bucking  and  limbing 
from  the  uphill  side  must  be  determined 
on  a  case-by-case  basis  when  the  tree 
and  the  conditions  in  the  area  are 
carefully  assessed. 

Paragraph  (h)(3)(ii)  requires  that  when 
bucking  or  limbing  wind-thrown  trees, 
precautions  must  be  taken  to  prevent 
the  root  wad,  tree  butt,  or  logs  from 
striking  an  employee.  These  precautions 
include,  but  are  not  limited  to,  chocking 
or  moving  the  tree  to  a  stable  position 
before  bucking  or  limbing.  The 
proposed  rule  also  contained  a 
requirement  for  bucking  or  limbing 
wind-thrown  trees.  However,  the 
proposed  rule  did  not  specify  what 
precautions  should  be  taken. 

Several  commenters  said  that  the 
proposed  provision  was  too  general  to 
be  useful  (Ex.  5-21,  5-36,  5-74  through 
5-92).  These  commenters  said  that  this 
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w  IS  one  of  a  series  of  proposed  work 
pi  actice  requirements  which  should  be 
d«  leted  from  the  final  rule  and  included 
in  topics  that  must  be  covered  in 
tn  ining  sessions.  OSHA  believes  that 
th  IS  work  practice  requirement  is 
necessary  to  address  the  significant  risk 
of  injuiy  during  these  activities. 
According  to  the  WIR  survey,  12  percent 
or  reported  injuries  occurred  during 
bucking  and  limbing.  OSHA  does  agree 
with  the  commenters  that  these  work 
practice  requirements  should  also  be 
addressed  in  training  sessions. 

Chipping 

lAt  paragraph  (h)(4)  of  the  final  rule, 
O^HA  has  specified  various  work 
pftctices  regarding  chipping  that  is 
parformed  at  in-woods  locations. 
Paragraph  (h)(4)(i)  of  the  final  rule 
requires  that  access  covers  or  doors  not 
be  opened  until  the  drum  and  disc  is  at 
a  Complete  stop.  The  access  covers  and 
d(  ors  are  the  means  by  which 
en  iployees  are  safeguarded  from  the  risk 
of  contacting  these  parts  while  they  are 
m  )ving.  This  provision  is  adopted  from 
th  3  proposed  rule.  The  1978  ANSI 
lo  ^ing  standard  also  contains  a  similar 
pi  Qvision.  OSHA  did  not  receive  any 
cc  mment  opposing  this  provision. 

DSHA  believes  tnat  this  requirement 
is  necessary  to  keep  employees  away 
fn  im  the  dangerous  moving  drums, 
di  k:s,  knives  and  blower  blades  of  a 
crfipper.  OSHA's  FCl  reported  indicated 
that  two  employees  have  been  killed 
w  lile  operating  a  chipper  or  trying  to 
fr  e  jammed  logs  (Ex.  4-61).  The 
m  )ving  chipper  mechanism  presents 
significant  hazards,  and  employees  need 
prjDtection  from  contact  with  those 
m  ichanisms  when  they  are  moving. 

Paragraph  (h)(4)(ii)  of  the  final  rule 
re  )uires  that  infeed  and  dischai;ge  ports 
be  guarded  to  prevent  contact  with  the 
disc,  knives,  or  blower  blades.  This 
pi  Qvision  has  been  adopted  from  the 
pi  oposed  rule.  There  were  no  comments 
oilposing  this  provision. 

aragraph  {h)(4)(iii)  of  the  final  rule 
uires  that  the  chipper  be  shut  down 
locked  out  in  accordance  with  29 
CfR  1910.147  when  an  employee 
p^forms  any  servicing  of  maintenance 
oij  the  chipper.  The  proposed  rule 
required  that  the  chipper  be  shut  down 
and  locked  out  before  an  employee 
works  in  the  infeed. 

pSHA  did  not  receive  any  comments 
opposing  lockout  of  the  chipper  while 
wprking  on  the  infeed.  OSHA  received 
ode  comment  stating  that  lockout 
snould  be  expanded  to  apply  when  an 
employee  is  working  on  the  drive 
mechanism  or  chipping  disc  (Ex.  5-28). 
Tl  le  lockout/tagout  standard,  29  CFR 
1<  10.147.  applies  to  servicing  and 


maintenance  of  all  machines  and 
equipment  in  which  the  unexpected 
energization  or  start  up  of  the  machine 
or  equipment,  or  release  of  stored 
energy  could  cause  injury  to  employees. 
This  includes  machines  and  equipment 
used  in  logging  operations. 

The  lockout-tagout  standard  permits 
employers  to  either  place  a  lock  or  tag 
on  any  machine  before  beginning 
servicing.  However,  OSHA  beUeves  that 
the  environmental  conditions  involved 
in  logging  operations  necessitates  the 
use  of  locks  rather  than  tags  whep 
servicing  chippers.  As  OSHA  statid  in 
the  preamble  of  the  lockout/tagout 
standard,  it  is  intended  to  interact  with 
any  new  or  revised  standard  to  address 
the  use  of  specific  control  measures  on 
an  individual  basis  (54  FR  36644, 
36665.  Sept.  1. 1989).  Selection  of  the 
specific  method  of  control,  at  that  time, 
will  reflect  a  thorough  evaluation  of  the 
extent  of  exposure  to  the  hazard,  the 
risk  of  injury  involving  the  particular 
machine  or  industry,  and  the  feasibility 
of  applying  a  particular  method  of 
control.  OSHA  also  pointed  in  the 
preamble  of  the  lockout/tagout  standard 
that  damage  to  or  loss  of  tagout  devices 
is  a  serious  drawback  to  the  use  of 
tagout.  Logging  operations  are  carried 
out  in  all  kinds  of  weather,  including 
rain,  snow,  ice  and  wind,  and  there  is 
a  significant  possibility  that  tags  could 
be  damaged  or  lost.  In  such 
circumstances.  OSHA  believes  only 
locking  machinery  will  provide 
adequate  protection  for  employees  who 
are  servicing  it.  Therefore,  OSHA  is 
requiring  chippers  to  be  shut  down  and 
lockout  out  before  an  employee 
performs  any  servicing  or  maintenance 
activities. 

Paragraph  (h)(4)(iv)  of  the  final  rule 
requires  that  detached  chippers  be 
chocked  during  usage  on  any  slope 
when  movement  of  the  chipper  is 
reasonably  foreseeable.  As  with  other 
mobile  equipment  that  is  intended  to  be 
operated  from  a  stationary  posiiion.  the 
unexpected  movement  of  the  equipment 
can  endanger  employees  who  are  either 
operating  the  equipment  or  in  the  path 
of  the  equipment  when  it  moves.  The 
vibration  caused  by  the  operation  of  the 
equipment  can  enhance  the  potential  for 
unintended  equipment  movement. 
Chocking  of  mobile  equipment  to 
prevent  movement  is  recognized 
throughout  industry  as  a  necessary  and 
appropriate  means  to  prevent 
unintended  movement.  For  example, 
OSHA  requires  in  29  CFR  1910.178(k)(l) 
that  trailers  be  chocked  before  being 
boarded  by  powered  industrial  trucks.     I 


Yarding 

Paragraph  (h)(5)  specifies  various 
work  practice  requirements  covering 
yarding  activities.  Paragraph  (h)(5)(i)  of 
the  final  rule  requires  that  logs  not  be 
moved  until  each  employee  is  in  the 
clear.  This  provision  has  been  adopted 
from  the  proposed  rule.  Movement  of 
logs  when  employees  are  in  the 
immediate  area  can  result  in  an  injury 
to  those  employees. 

According  to  the  WIR  survey,  almost 
20  percent  of  employees  injured  were 
involved  in  yarding  operations  at  the 
time  of  their  accident  (Ex.  2-1).  When 
a  log  is  moved  on  uneven,  unimproved 
terrain,  the  exact  path  that  the  log  will 
follow  is  impossible  to  predict.  When 
they  are  being  moved,  logs  may  roll 
over,  or  the  loose  end  of  a  log  may  flip 
back  and  forth  (fishtail).  Movement  in 
an  unanticipated  direction  can  cause  the 
log  to  strike  an  employee,  causing 
serious  injury.  OSHA  has  included  this 
requirement  in  the  final  rule  to  ensure 
"  that  when  logs  are  moved,  all  personnel 
must  be  safely  positioned  and  not 
exposed  to  a  hazard.  OSHA  did  not 
receive  any  comments  opposing  this 
provision. 

Paragraph  (h)(5)(ii)  of  the  final  rule 
requires  that  each  choker  be  hooked  and 
unhooked  from  the  uphill  side  or  end  of 
the  tree  or  log  when  rolling  or  sliding  is 
reasonably  foreseeable,  unless  the 
employer  demonstrates  that  it  is  not 
feasible  in  the  particular  situation  to 
hook  or  unhook  the  choker  from  the 
uphill  side.  This  provision  also  requires 
that  when  the  choker  is  hooked  or 
unhooked  from  the  downhill  side,  the 
log  shall  be  securely  blocked  or  chocked 
to  prevent  rolling  or  swinging.  The 
proposed  rule  also  specified  that 
chokers  be  hooked  and  unhooked  from 
the  uphill  side  when  feasible  unless  the 
log  is  securely  blocked  to  prevent 
rolling  or  swinging.  The  1978  ANSI 
logging  standard  also  contained  a 
similar  requirement.  There  were  no 
comments  opposing  this  provision. 

Employees  who  hook  and  unhook 
chokers  on  sloping  terrains  face  the 
same  hazard  of  rolling  or  sliding  logs  as 
do  fellers,  buckers.  Umbers  and  other 
employees.  According  to  the  WIR 
survey,  19  percent  of  the  injuries 
reported  occurred  during  choker  setting, 
hooking  and  unhooking  (Ex.  2-1).  In 
addition,  the  WIR  survey  indicates  that 
nearly  three-fifths  of  all  workers  injured 
were  working  on  moderate  to  steep 
terrain  at  the  time  of  their  accidents. 
The  final  rule  makes  clear  OSHA's 
intention  that  all  hooking  and 
unhooking  of  chokers  must  be  from  the 
uphill  side  or  end  when  rolling  or 
sliding  IS  reasonably  foreseeable.  This  is 


the  only  work  location  in  which  it  can 
be  assured  that  an  employee  will  not  be 
hurt  by  a  rolling  or  sliding  tree.  For  this 
reason,  hooking  or  unhooking  chokers 
from  the  downhill  side  is  not  permitted 
simply  because  the  tree  has  been 
secured  with  a  chock.  Rather,  the 
employer  must  evaluate  on  a  case-by- 
case  basis  whether  it  is  possible  to  hook 
or  unhook  from  the  uphill  side.  Only 
when  the  employer  has  demonstrated 
that  hooking  or  unhooking  the  choker 
from  the  uphill  side  or  end  is  not 
feasible  in  the  particular  situation  is 
hooking  or  unhooking  the  choker  from 
the  down  hill  side  nermitted. 

Paragraph  (h)(5)(iii)  of  the  final  rule 
requires  that  each  choker  be  positioned 
near  the  end  of  the  log  or  tree  length. 
This  provision  was  adopted  from  the 
proposed  rule.  There  were  no  comments 
opjposing  this  provision. 

Positioning  a  choker  at  the  end  of  the 
log  ensures  that  the  log  is  moved  along 
its  longitudinal  axis.  Hooking  up  and 
skidding  a  tree  or  log  requires  much  less 
energy  than  trying  to  move  the  tree  or 
log  sideways.  If  an  employee  were  to  try 
to  move  a  tree  or  log  by  dragging  it 
sideways  (perjjendicular  to  its 
longitudinal  axis)  the  tree  or  log  could 
become  wedged  behind  another  tree,  a 
rock,  or  a  stump,  causing  the  premature 
failure  of  the  haulage  equipment  and  the 
possibility  of  employee  injury  if  the 
restraint  were  to  suddenly  break  or 
release  the  tree  or  log.  Because  of  these 
hazards,  the  usual  practice  in  non-cable 
yarding  is  to  skid  or  drag  a  tree  or  log 
when  moving  it.  When  trees  or  logs  are 
skidded,  the  choker  is  hooked  to  the  end 
of  the  tree  or  log  and  it  is  pulled  along 
the  ground. 

Paragraph  (h)(5)(iv)  of  the  final  rule 
requires  that  each  machine  be 
positioned  during  winching  so  the 
machine  and  winch  are  operated  within 
tlieir  design  limits.  The  proposed  rule 
required  that  the  machine  be  positioned 
so  that  the  winch  line  is  as  near  in 
alignment  as  {rassible  with  the  long  axis 
of  the  machine,  unless  the  machine  is 
designed  to  be  used  under  different 
conditions  of  alignment. 

One  commenter  opposed  the 
proposed  provision  for  several  reasons 
(Ex.  5-34).  First,  the  commenter  said 
that  some  machines,  such  as  cats  and 
skidders,  are  designed  to  sustain 
winching  strain  from  a  much  broader 
angle  than  straight  behind  the  machine, 
tlierefore,  the  proposed  provision  was 
needlessly  restrictive  if  the  machine  is 
being  operated  within  its  rated  capacity. 
Second,  the  commenter  said  it  was  not 
possible  to  comply  with  the  provision  in 
many  situations.  For  example,  the 
commenter  said  arches  are  normally 
equipped  with  fairleads  and  grapples 


that  swing  sideways  out  of  aligimient 
with  the  long  axis  of  the  machine. 
Third,  the  commenter  said  the  provision 
would  create  a  greater  hazard  when 
winching  is  conducted  on  very  steep 
terrain.  In  such  cases,  the  commenter 
said,  it  is  more  important  that  the 
machine  be  positioned  to  assure 
maximimi  stability  rather  than 
positioning  the  machine  relative  to  the 
log  being  winched. 

OSHA  recognizes  that  exact  alignment 
is  not  always  possible  in  the  woods. 
OSHA  also  recognizes  that  a  machine 
may  have  a  winch  mounted  on  it  that 
may  work  off  the  side  or  front  of  the 
machine,  and  that  aligning  the  winch    , 
line  with  the  long  axis  of  the  machine 
may  not  be  the  safest  manner  to  operate 
the  winch. 

OSHA  agrees  with  this  commenter 
that  what  is  most  important  is  that  the 
design  limits  of  the  machine  and  winch 
not  be  exceeded.  Therefore,  OSHA  has 
revised  the  wording  of  this  provision  to 
ensure  that  winching  operations 
conducted  with  madiines  are  performed 
within  the  design  limitations  of  the 
machines. 

Paragraph  (h)(5)(v)  of  the  final  rule 
requires  that  no  line  be  moved  unless 
the  yarder  operator  has  clearly  received 
and  understood  the  signal  to  do  so.  This 
provision  also  requires  that  when  the 
yarder  operator  is  in  doubt,  the  operator 
must  repeat  the  signal  and  wait  for  a 
confirming  signal  before  mo\'ing  any 
line.  This  provision  has  been  adopted 
from  the  proposed  rule.  A  similar 
provision  also  was  contained  in  the 
1978  ANSI  logging  standard  and  in 
various  State  logging  standards  (Ex.  2- 
14,  2-18,  2-20,  38J).  OSHA  did  not 
receive  any  comments  opposing  this 
provision. 

OSHA  believes  that  adequate 
communication  is  necessary  for  the  safe 
movement  of  trees  and  logs.  If  the 
yarder  operator  begins  moving  the  tree 
or  log  before  the  choker  setter  or  chaser 
has  moved  to  a  safe  location,  the  choker 
setter  or  chaser  could  be  injured  if 
struck  or  caught  by  a  yarding  line, 
carriage,  or  choker,  or  by  the  tree  or  log. 

Paragraph  (h)(5)(vi)  of  the  final  rule 
requires  that  the  load  shall  not  exceed 
the  rated  capacity  of  the  pallet  or  other 
carrier.  This  provision  has  been  adopted 
from  the  proposed  rule.  OSHA  did  not 
receive  any  comments  opposing  this 
provision.  This  provision  is  an 
outgrowth  of  the  requirement  that  the 
rated  capacity  of  machines  shall  not  be 
exceeded.  In  order  to  prevent  machines 
from  rollovers  and  tipovers,  it  is  also 
essential  that  loads  on  trailers  noi 
exceed  the  maximum  capacity  the 
trailer  was  designed  to  carry  and  the 
machine  was  designed  to  transport.  II 


loads  exceed  the  maximum  capacity,  the 
machine  operator  wrll  be  at  gceater  risk 
of  rollover  or  tipover.  As  discussed 
above,  a  sjgnificanl  number  of  fatalities 
have  occuned  ia  the  togging  industry 
due  to  rollovei  accidents.  NIOSH 
reported  that  80  logging  employees  were 
killed  in  machine  rollover  accidents 
from  1980-65  (Ex.  5-42).  The  State  of 
Washington  repotted  that  12  logging 
empFoyees  were  killed  in  rollover 
accidents  from  1977-83  (Ex.  4r-129). 

Paragraph  (hM5J(vii)  of  the  final  rule 
requires  that  towed  equipment  must  be 
attached  to  the  machine  or  vehicle  in 
such  a  manner  as  to  allow  a  90  degree 
turn,  to  prevent  overrunning  of  the 
'owing  machine  or  vehicle  and  to  assure 
that  the  operator  is  always  in  control  of 
the  towed  equipment.  Towed 
equipment  includes  but  is  not  limited  to 
skid  {>ans,  pallets,  arches  and  trailers. 
This  provision  parallels  the  proposed 
requirement.  There  were  no  comments 
opposing  this  provision. 

OSHA"s  intention  in  this  provision  is 
two-fold.  First,  OSHA  believes  this 
provision  is  necessary  to  help  reduce 
the  potential  for  rollover  of  vehicles  or 
machines  that  are  moving  equipment  to 
various  work  sites.  For  example,  a 
trailer  carrying  a  maximum  load  could 
tip  over  oc  roll  over  and  cause  the 
towing  machine  or  vehicle  to  roll  over 
if  the  loaded  trailer  cannot  make  a  full 
90  degree  turn.  Second,  this  provision  is 
necessary  to  help  assure  that  material 
handling  equipment  is  not  overloaded. 
This  provision  must  be  viewed  in 
conjuDctioa  with  the  requirement  that 
loads  must  not  e.\ceed  the  rated  capacity 
of  the  trailer  or  other  carrier  on  which 
it  is  being  towed.  For  example,  when 
towed  equipment  exceeds  the  rated 
capacity  of  the  towing  trailer,  it  may 
overrun  the  lowing  machine  or  vehicle. 
When  the  rate  capacity  of  the  trailer  is 
exceeded  there  is  an  increased 
likelihood  that  the  operator  may  lose 
control  over  the  towed  equipment  and 
an  accident  could  result. 

Paragraph  (h)t5)(viii)  of  the  final  rule 
requires  that  each  yarding  machine  or 
vehicle,  including  its  load,  must  be 
operated  with  saie  clearance  from  all 
obstructions.  This  provision  has  been 
adopted  from  the  proposed  mle.  There 
(vere  no  coouneats  opposing  this 
requiren»nl. 

Paragraph  Ch)(5Kix)  of  the  final  rule 
requires  that  each  yarded  tree  must  be 
placed  in  a  location  that  does  not  create 
a  hazard  far  an  eo^ployee  and  be  placed 
in  an  orderly  manner  so  that  the  trees^ 
are  stable  before  other  work,  such  as 
bucking  or  limbing,  is  commenced.  The 
proposed  ruJe  ret^ired  that  trees  yarded 
fur  buckiog  shall  be  safely  located  and 
stable  befoce  bucking  is  commenced 
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T&ere  were  no  comments. opposing  this 
provision. 

In  the  Goal  rule^  OSUA  has  expanded 
th  s  provision  ta  provide  that  no  work 
is  commenced  until  yarded  trees  are 
sti  ibilized  and  safely  located  OSHA 
believes  it  is  necessary  to  apply  this 
provision  to  all  work,  done  in  the  aiea 
of  yarded  trees.  The  WIR  survey 
in  dicates.  that  the  single  greatest  cause 
of  accidents  in  the  logging  industry  is 
b€  ing  injured  by  a  tree,  log  or  limb  and 
a  I  ignificant  number  of  employees  were 
in  ured  performing  bucking  and  limbing 
(E  c  2-1).  If  operations,  such  as  bucking 
01  limbing,  are  located  too  close  to  other 
u  )rk  operations,  unsuspecting  loggers 
cc  uld  be  injured  by  a  rolling  log. 
M  jreover,  if  yarded  trees  or  stacks  of 
tn  es  are  not  stabilized,  loggers 
p«  rforming  work  activities  involving 
th  3se  trees  could  be  at  substantial  risk 
of  injury  if  the  unstabilized  trees  move, 
sh  ift  or  roll. 

n  the  final  rule,  OSHA  has  not 
retained  two  proposed  requirements 
frdm  this  paragraph.  The  first  would 
he  ve  required  the  examination  of  spar 
tn  es  for  defects  before  they  are  rigged. 
Tiis  provision  has  been  deleted  because 
it  relates  to  the  construction  of  cable 
ya  rding  systems  that  is  not  covered  by 
th  i  final  rule. 

The  second  provision  would  have 
re  ]uired  unstable  trees  and  spars  to  be 
gjyed  to  ensure  stability.  Some 
ccjmmenters  said  that  requiring 
en  tployees  to  climb  on  and  rig  unstable 
tr  es  presents  a  greater  hazard  than  does 
fe  ling  an  unguyed  tree  (Ex.  5-17,  5-21). 
Tl  le  weight  of  the  climber  and  his 
rij  ging  gear  could  cause  the  tree  t© 
bi  ;ak  off  and  fall  over,  resulting  in 
se  -ious  injury  or  death  to  the  climber. 

0  )HA  has  addressed  in  other  ways  the 
h:^rds  associated  with  danger  trees 
through  other  practice  requirements.  For 
e>  ample,  the  final  role  requires  danger 
tn  es  to  be  felled  or  removed  before  any 
w  )rk  can  be  commenced  in  the  area. 

U  ading  and  Unlod^ing 

Paragraph  (h)(6j  of  the  final  rule 
sp  ecifies  various  work  practice 
re  }uiremeQts  regarding  loading  and 
ui  loading  trees  onto  transport  machines 

01  vehicles.  These  requirements  were 
b{  sed  on  those  in  the  1978  logging 

sti  ndard  and  various  State  logging 
sti  indards  (Ex  2-17,  2-18,  2-19,  2-20. 
2-  22,  3«j,  38K).  OSHA  beUeves  these 
w  >rk  practices  are  neces.^ary  to  protect 
er  iployees  from  being  hit  by  machines, 
v^icles,  trees  Mid  logs  during  loading 
aild  unloading.  The  WIR  survey 
in  dicates  that  five  percent  of  th©  injuries 
re  jorted  occurred  during  loading  or 
ui  loading  (Ex.  2-1).  The  State  of 
Vi  ishingtoft  study  indicated  that  five 


percent  of  all  deaths  occurred  during 
loading  and  unloading  operations  (Ex 
4-129). 

Paragraph  (h)(€l^  of  tiie  final  rule 
requires  that  tfjc  transport  machine  or 
vehicle  be  positioned  to  provide 
working  clearance  between  the  vehicle 
and  deck  of  trees  or  log?.  This  provision 
parallels  the  requirement  contained  in 
the  proposed  rute.  The  1978  ANSI 
logging  standard  contained  a  simiTar 
provision. 

Several  commenters  supported  the 
need  for  adequate  room  between 
trans jKJrt  equipment  and  trees  or  logs 
(Ex  5-21,  5-74  through  5-92).  These 
commenters  pointed  out  that  room 
needs  to  be  provided  on  the  landing  for 
the  transport  machine  or  vehicle  and  its 
counterweights,  especially  when 
landings  are  on  sloped  terrain.  The 
record  supports  these  commenters' 
position.  According  to  the  State  of 
Washington  study,  almost  10  percent  of 
all  deaths  reported  occurred  when  an 
employee  was  struck  by  mobile 
equipment  and  five  percent  of  all  deaths 
involved  empjloyees  performing  loading 
operations  (Ex.  4-129).  OSHA  believes 
that  the  employer  must  consider  several 
factors  in  determining  an  adequate  work 
clearance  for  loading  and  unloading. 
These  factors  include,  but  are  not 
limiled  to,  the  tjrpe  of  loading  machine 
and  transport  vehicle  being  used,  the 
physical  characteristics  of  the  load 
being  moved,  and  the  layout  of  the  area 
where  the  operation  is  b«ing  conducted. 
For  example,  if  the  vehicle  is  a  self- 
loading  log  truck,  it  will  have  to  be 
positioned  close  to  the  deck  of  logs  to 
allow  the  truck  t&be  loaded.  On  the 
other  hand,  if  a  crane  or  other  material 
handling  machine  is  used  to  load  and 
unload  the  transport  vehicle,  the 
machine  must  be  positioned  so  that  it 
can  reach  both  th*  deck  of  logs  and  the 
vehicle  without  exceeding  the  rated 
capacity  of  the  machine. 

Paragraph  (h)(6Kii)  of  the  final  rule 
requires  that  only  the  loading  or 
unloadiag  machine  operator  and  other 
personnet  that  the  employer 
demonstrates  are  essential  shall  be 
allowed  in  the  work  area  during  loading 
and  unloadytng.  This  provision  parallels 
the  provision  contained  in  the  proposed 
rule  and  ia  the  1978  ANSI  logging 
standard.  There  were  no  comments 
opposing  this  provision.  OSHA  believes 
this  provision  is  necessary  because,  as 
discussed  above,  many  injuries  and 
fatalities  in  the  togging  industry  involve 
loading  operations.  For  example,  the 
State  of  Washington  study  reported  that 
three  employees  were  killed  when  they 
were  struck  by  logs  SaUing  from  the 
transport  vehicle  duiiog  loading  (Ex  4- 
129), 
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In  the  final  rule,  OSHA  is  clarifying 
its  intention  that  the  employer  bears  the' 
burden  of  proving  that  personnel  other 
than  the  machine  operator  who  are  in 
the  loading  or  unloading  area  are 
essential  to  that  activity.  OSHA  notes 
that  this  is  a  case-by-case  determination 
that  requires  the  employer  to  evaluate 
the  needs  and  conditions  present  at  the 
time. 

Paragraph  (h)(6)(iii)  of  the  final  rule 
requires  that  no  transport  vehicle 
operator  remain  in  the  cab  during 
loading  and  unloading  if  logs  are  carried 
or  moved  over  the  cab,  unless  the 
employer  demonstrates  that  it  is 
essential  for  the  operator  to  be  in  the 
cab.  This  provision  also  requires  that 
when  the  transport  vehicle  operator 
remains  in  the  cab  during  loading  or 
unloading  operations,  the  employer 
must  provide  operator  protection  such 
as,  but  not  limited  to,  reinforcement  of 
the  cab.  The  proposed  rule  specifies  that 
no  transport  vehicle  operator  remain  in 
the  cab  during  loading  and  unloading 
unless  the  employer  demonstrates  that  it 
was  necessary  for  the  operator  to  be  in 
the  cab.  The  1978  ANSI  logging 
standard  contained  a  similar 
requirement. 

OSHA  received  many  comments  on 
this  provision  (Ex.  5-17,  5-21,  5-33,  5- 
34,  5-74  through  5-92).  Several 
commenters  stated  that  there  were  so 
many  situations  in  which  it  is  essential 
for  transport  vehicle  operators  to  be  in 
the  cab  or  on  the  vehicle  during  loading 
and  unloading  that  the  exceptions 
would  overwhelm  the  rule  (Ex.  5-21,  5- 
34,  5-36,  5-74  through  5-92).  For 
example,  commenters  said  that  self- 
loading  logging  trucks  must  be  operated 
by  the  driver  from  an  elevated  seat 
above  the  cab  (Ex.  5-21,  5-36).  In  other 
loading  operations  the  operator  is 
required  to  move  the  transport  vehicle 
back  and  forth  in  the  loading  chute  to 
position  the  log  on  the  load  (Ex.  5-34). 

Several  commenters  said  that  the  cab 
may  be  the  safest  place  for  the  transport 
vehicle  operator  to  be  during  loading 
and  unloading  (Ex.  5-17,  5-33,  5-34). 
One  commenter  said  that  greater 
hazards  were  posed  for  the  operator 
when  not  in  the  cab  (Ex.  5-34).  For 
example,  the  operator  outside  the  cab 
can  be  struck  by  logs  that  fall  off  the 
load  or  come  out  of  the  jaws  of  the 
loading  machine,  or  by  the  loading 
machine  itself.  This  commenter  pointed 
out  that  in  the  State  of  Washington  there 
have  been  numerous  fatalities  and 
serious  injuries  reported  when  the 
operator  was  outside  the  cab,  but  none 
reported  when  the  operator  was  in  the 
cab  (Ex.  5-34).  As  such,  this  commenter 
said  that  many  logging  establishments 
will  only  permit  logs  to  be  unloaded  if 


the  transport  vehicle  operator  is  in  the 
cab  (Ex.  5-34). 

OSHA  believes  the  record  shows  that 
in  some  situations  the  safest  place  for 
the  transport  vehicle  operator  will  be  in 
the  cab  (e.g.,  Ex.  4-129).  The  WIR 
survey  appears  to  support  this  position, 
in  that  only  three  percent  of  all  injuries 
reported  involved  mobile  equipment 
(Ex.  2-1).  By  contrast;  almost  one-fourth 
of  all  injuries  reported  resulted  fiom 
being  hit  by  a  tree  or  falling  in  the  work 
site.  However,  there  are  some  hazards  to 
operators  who  remain  in  cabs  during 
loading  and  unloading.  Any  time  logs 
are  carried  or  moved  over  the  cab,  it  is 
possible  due  to  equipment  failure  or 
operator  error  that  the  log  could  fall  on 
the  cab  and  seriously  injure  the 
operator. 

In  other  standards  OSHA  has 
recognized  the  hazard  of  carrying  loads 
over  people.  These  standards  include 
requirements  that  material  handling 
equipment  operators  avoid  this  practice 
(See  29  CFR  1910.179,  29  CFR  1910.180, 
29  CFR  1910.181).  In  many  new  self- 
loading  trucks,  the  hoist  mechanism  is 
behind  the  cab,  a  location  which 
prevents  the  movement  of  logs  over  the 
cab  (Ex.  5-71).  In  other  situations, 
however,  logs  are  still  moved  or  carried 
over  the  cab.  It  is  not  safe  for  the 
operator  to  be  in  the  cab  in  those 
situations.  Therefore,  .when  logs  are 
carried  or  moved  over  the  cab,  the  final 
rule  requires  that  the  operator  not 
remain  in  the  cab  if  the  employer  has 
not  demonstrated  that  it  is  essential  for 
the  operator  to  do  so.  If  it  is  essential  for 
the  operator  to  be  in  the  cab  when  logs 
are  carried  or  moved  over  the  cab,  the 
employer  must  provide  protection  for 
the  operator.  The  final  rule  states  that 
this  protection  includes  but  is  not 
limited  to  reinforcement  of  the  cab. 

Paragraph  (h)(6)(iv)  of  the  final  rule 
requires  that  each  log  be  placed  on  the 
transport  vehicle  in  an  orderly  manner 
and  tightly  secured.  This  provision 
parallels  the  requirement  contained  in 
the  proposed  rule.  There  were  no 
comments  opposing  this  provision. 

OSHA  believes  that  this  provision  is 
necessary  to  protect  employees  from  the 
hazards  that  result  ft-om  haphazard 
loading  and  inadequately  securing  the 
load.  For  example,  when  the  load  is  not 
properly  stacked  and/or  tightly  secured, 
logs  can  swing  in  the  tie  downs  and  hit 
an  employee.  In  addition,  the  load  can 
shift  and  cause  both  the  trailer  and 
transport  machine  or  vehicle  to  rollover. 
Proper  stowage  of  vehicle  loads  has  the 
added  advantage  of  providing,  in  most 
cases,  a  more  compact  load  with  a  lower 
center  of  gravity,  one  that  is  safer  to 
move. 


Paragraph  (h){6)(v)  of  the  final  rule 
requires  that  the  load  be  positioned  to 
prevent  slippage  or  loss  during  handling 
and  transport.  This  requirement"* 
parallels  the  provision  contained  in  the 
proposed  rule.  OSHA  did  not  receive 
any  comments  opposing  this  provision. 
A  load  that  is  improperly  positioned  can 
roll  or  shift  at  any  time,  thereby 
potentially  endangering  any  employee 
who  might  be  close  at  hand. 

Paragraph  (h)(6)(vi)  of  the  final  rule 
requires  that  each  stake  and  chock  used 
to  trip  loads  must  be  constructed  so  the 
tripping  mechanism  is  activated  on  the 
side  opposite  the  release  of  the  load. 
OSHA  has  adopted  this  provision  from 
the  proposed  rule.  The  1978  ANSI 
logging  standard  also  contained  a 
similar  provision.  There  were  no 
comments  opposing  this  provision. 
OSHA  believes  this  provision  is 
necessary  to  protect  employees  from 
sudden  or  unexpected  shifts  or 
movements  of  the  logs  when  a  load  is 
released.  Only  by  keeping  employees 
out  of  the  potential  paths  of  the  shifting 
or  moving  logs  can  there  be  assurance 
that  the  employee  will  not  be  struck  by 
a  log. 

Paragraph  (h)(6)(vii)  of  the  final  rule 
requires  that  each  tie  down  be  left  in 
place  over  the  peak  log  to  secure  the 
logs  until  the  unloading  lines  or  other 
equivalent  protection  have  been  put  in 
place.  This  provision  also  specifies  that 
a  stake  of  sufficient  strength  to 
withstand  forces  of  shifting  logs  shall  be 
considered  to  provide  protection 
equivalent  to  a  tie  down,  provided  that 
the  logs  are  not  loaded  higher  than  the 
stake.  This  provision  parallels  the 
requirement  contained  in  the  proposed 
rule. 

The  West  Virginia  Forestry 
Association  supported  this  provision 
(Ex.  5-54).  They  said  that  several  recent 
serious  logging  accidents  had  occurred 
in  their  state  because  logs  loaded  too 
high  have  fallen  off  the  transport 
vehicle. 

Due  to  the  vibration  of  the  load  during 
transport,  the  load  can  shift  or  move  so 
that  when  the  restraints  are  removed, 
the  load  will  roll  or  otherwise  fall  off 
the  truck,  thereby  endangering  the 
employee  who  must  remove  the 
restraints.  For  this  reason,  OSHA  has 
specified  the  necessary  and  appropriate 
work  practices  that  must  be  followed  to 
ensure  the  safe  unloading  of  transport 
vehicles. 

Paragraph  (h)(6)(viii)  of  the  final  rule 
requires  that  each  tie  down  be  released 
only  from  the  side  on  which  the 
unloading  machine  operates.  This 
provision  also  penr,:-.s  two  exceptions  to 
this  requirement  in  Situations  when  the 
tie  down  is  released  by  a  remote  control 
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device  and  when  the  employee  making 
the  release  is  protected  by  racks, 
stanchfons  or  other  protection  the 
•mplby^  demonstrates  is  capable  of 
withstanding  the  force  of  moving  and 
shifting  logs.  This  requirement  parallels 
the  provision  contained  in  the  proposed 
rulfe  and  the  1978  ANSI  logging 
standard. 

Several  commenters  suggested  that 
me  exceptions  to  the  release 
requirement  be  eliminated  (Ex.  5-21,  5- 
36,  5-74  through  5-92).  However,  these 
commenters  did  not  provide  any 
discussion  to  support  their  position. 
OSHA  believes  that  adequate  protection 
is  provided  in  the  alternate  releasing 
methods  that  are  excepted  from  this 
provision  to  protect  the  machine  or 
vehicle  operator  from  being  hit  by 
moving  or  shifting  trees  or  logs. 

Transport 

Paragraph  (hK7>of  the  final  rule 
requires  the  transport  vehicle  operator 
to  assure  that  each  tie  down  is  tight 
before  transporting  the  load.  In  addition, 
this  paragraph  requires  that  while  en 
route,  the  operator  shall  check  and   - 
tighten  tie  downs  whenever  there  is 
reason  to  believe  that  the  tie  downs 
have  kxisened  or  the  load  has  shifted. 
The  proposed  rule  also  contained  a 
provision  requiring  the  transport 
operator  to  assure  that  tie  downs  have 
been  tightened  and  to  ch^k  and  tighten 
the  tie  downs  as  necessary  while  en 
route.  The  1978  ANSI  logging  standard 
contained  a  provision  similar  lo  the 
proposed  rule. 

One  commenter  opposed  the 
provision,  believing  that  the  provision 
required  transport  vehicle  operators  to 
implement  a  regular  schedule  of 
stopping  and  checking  on  tie  downs, 
regardless  of  whether  there  is  reason  to 
suspect  they  are  loose  (Ex.  5-35).  OSHA 
has  more  clearly  stated  its  original 
intention  in  the  final  that  the  operator 
must  check  tie  downs  whenever  there  is 
reason  to  believe  they  are  loose  or  the 
load  has  shifted.  For  example,  this 
would  occur  if  an  operator  can  feel  the 
load  shift,  or  knows  that  the  transport 
vehicle  has  hit  an  object  or  pothole 
which  jarred  the  load.  OSHA  believes 
this  work  practice  is  necessary  to 
protect  the  transport  vehicle  operator 
from  having  an  accident  due  to  logs 
shifting  or  breaking  the  tie  downs.  In 
addition,  this  provision  is  necessary  to 
protect  the  transport  vehicle  operator 
from  being  hit  by  shifting  or  moving 
trees  when  he  unloads  the  vehicle. 

Stomge 

Paragraph  (h)(8)  of  the  final  rule 
requires  that  each  deck  of  logs  be 
stacked  and  located  so  it  is  stable  and 


pi  ovides  each  employee  with  enough 
re  om  to  safely  move  and  work  in  the 
ai  ea.  This  provision  has  been  adopted 
frt)m  the  proposal.  The  1978  ANSI 
k  ^ng  standard  contained  a  similar 
r«  juirement.  There  were  no  comments 
o  (posing  this  provision. 

This  provision  combines  two  different 
r«  quirements.  First,  this  paragraph 
re  quires  tkat  decks  and  piles  of  bgs  be 
constructed  so  they  are  stable.  OSHA 
believes  that  decks  must  be  carefully 
st  jcked  so  logs  do  not  shift,  roll  or  fell 

0  F  the  deck  and  strike  an  employee  who 
m  ay  be  working  or  passing  tlut>ugh  the 
storage  area.  Second,  this  paragraph 
requires  that  the  work  activities  in  the 

V  cinity  of  the  storage  are  well-planned 
s(  enough  room  is  provided  for  those 
w  Jrk  activities  so  that  an  employee  is 
ni  it  harmed  if  the  stacked  logs  shift,  roll 

01  fall.  OSHA  believes  these  work 
pi  actices  are  necessary  to  protect 

ei  iploj'ees  working  in  the  landing  area. 
A  :cording  to  the  Wffi  survey,  20  percent 
o  injuries  reported  involved  accidents 
at  lancfing  areas. 

Pi  wagrapb  (i)  Training 

In  paragraph  (i)  of  the  final  rule 
O  5HA  has  specified  various  training 
re  [quirements.  For  several  reasons  OSR,\ 
b(  lieves  training  is  a  critical  element  in 
a  ntegrated  control  program  to  reduce 
th  e  number  of  accidents,  and 
c(  usequently,  tlie  number  of  fatalities 
aiid  injuries  in  the  logging  industry. 
Fjrst,  the  logging  industry  is  a  high 
hazard  industry.  Employees  need  to  be 
m  ade  aware  of  the  various  ha2ards  so 
th  ey  can  actively  participate  in  making 
th  e  workplace  safe.  According  to  the 
W  IR  suri'ey,  10  percent  of  the  workers 
w  10  reported  injuries  said  that  being 
u!  laware  of  the  hazard  had  contributed 
tc  their  accident 

Second,  training  is  also  essential  in 
a(  hieving  compliance  with  the    . 
sj  bstantive  requirements  of  the 
st  indard,  including  the  use  of  personal 
p  otective  equipment  and  safie  work 
p'  actices.  Without  effective  training, 
61  iployees  may  not  be  aware  of  how  to 
pi  irform  their  job  safely  or  how  the 
ir  tegrated  controls  can  reduce  injuries 
ai  d  fatalities.  Third,  training  is 
ei  pecially  important  in  complying  with 
tl  e  logging  standard  because  the 
st  indard  relies  heavily  on  safe  work 
pi  actices  to  prevent  accidents  from 
o(  curring.  Employees  who  are  not 
tr  lined  in  how  to  perform  their  job 
sj  fely  can  put  themselves  and  other 
enployees  at  risk  of  injury.  Various 
st  jdies  of  accidents  in  the  logging 
ir  dustry  indicate  that  poor  work 
p  actices  are  a  major  contributing  factor 
(E  X.  2-1.  4-3,  4-14.  4-15.  4-61.  4-63> 
4-  121.  4-125,  4-129,  4-138.  4-172,  5- 


20),  For  example,  accord&Bg  to  an. 
accident  study  cooduGted  by  one 
conunenter,  40  percent  of  accidents 
were  due  to  poor  planning.  40  percent 
were  due  to  poor  technique,  and  IS  to 
18  percent  were  due  to  carelessness  (Ex. 
5-20).  Only  2  to  5  percent  of  the 
accidents  were  due  to  equipoaeot 
failure.  The  WK  survey  indicated  that 
poor  work  practices  of  employees  or  a 
co-worker  were  a  contributing  factor  in 
more  than  one-half  of  all  accidents 
reported  (Ex.  2-1).  OSHA's  FQ  report 
indicated  that  unsafe  work  practices  and 
misjudgraents  accounted  for  42  percent 
of  logging  employees  who  were  killed 
(Ex.  4-61). 

Fourth,  training  is  necessary  to  correct 
unsafe  behavior  before  it  results  in 
injury  to  the  employee  or  others.  In  the 
WIR  survey,  injured  loggers  reported 
that  among  the  Eactors  that  contributed 
to  the  accident  were  coworker's  activity, 
misjudging  time  and  distance  needed  to 
avoid  injury,  using  wrong  cutting 
methods  and  not  paying  full  attention  to 
worL  In  addition,  a  State  of  Washington 
study  of  fatalities  in  the  logging  industry 
from  1977-83  concluded  that  over  90 
percent  of  the  deaths  had  been 
preventable  (Ex.  4-129).  Therefore, 
when  unsafe  behavior  is  observed,  it  is 
important  that  proper  work  practices  be 
reinforced  through  additional  training. 
Fifth.,  according  to  the  WER  survey,  more 
than  one  tliird  of  all  those  injured  had 
never  received  training.  Moreover,  more 
than  one  half  of  injured  loggers  working 
in  non-western  States  (i.e..  States 
without  logging  standards  and  training 
requirements)  had  never  received 
training. 

Sixth,  the  logging  industry  itself 
supports  the  value  of  training  in 
reducing  accidents  (Ex.  4-181,  5-6,  5- 
17,  5-19.  5-20,  5-22.  5-29,  5-33.  5-42, 
5-43,  5-44,  5-45.  5-47.  5-59.  9-5.  9-6; 
Tr.  W2  125.  OR  566).  Many  commenters 
said  their  accident  rates  decreased  after 
they  implemented  a  training  program 
(Ex.  5-33. 9-5,  9-6;  Tr.  W2  125,  OR 
566).  One  company  achieved  a  63- 
percent  reduction  in  lost  workdays 
within  a  year  of  implementing  training 
(Tr.  W2  125).  The  Montana  Logging 
Association  reported  that  member 
companies  had  decreased  accidents  by 
52  percent  after  implementing  training 
(Tr.  OR  566).  A  study  for  the 
International  Woodworkers  of  America 
found  a  71-percent  reduction  in 
accidents  in  establishments  in  the 
Pacific  Northwest  region  who  had 
implemented  training  programs  (Ex.  4- 
181). 

Paragraph  (i)(l)  requires  that  training 
be  provided  for  each  employee, 
including  supervisors,  at  no  cost  tothe 
employee.  The  proposed  rule  also 
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required  each  employee  to  be  trained. 
This  provision  clarifies  OSHA's  intent 
that  supervisors  also  must  receive 
training.  OSHA  believes  that  it  is 
important  that  supervisors  be  trained 
since  they  are  responsible  for  making 
•vork  assignments,  determining  work 
areas,  providing  consultation  when 
hazardous  situations  arise,  determining 
when  new  employees  can  begin  to  work 
independently,  and  identifying  and 
correcting  unsafe  job  performance  of 
employees  they  supervise. 

Some  commenters  raised  the  issue  of 
cost  and  availability  of  training 
programs,  especially  for  small 
estabhshments  (tx.  5-19,  5-32,  5-51). 
However,  other  commenters  said  there 
are  training  resources  that  are  readily 
available  for  logging  establishments  (Ex. 
5-20.  5-27.  5-52.  5-69,  36,  9-1).  These 
include  logging  associations  and 
companies  which  currently  offer  logging 
training  programs  and-traveling  training 
seminars,  and  video  tapes  which  are 
available  to  employers.  For  example,  the 
Alaska  Timber  Insurance  Exchange  has 
established  a  video  library  for 
policyholders  to  use  as  training 
supplements  (Ex.  9-15).  The  American 
Puipwood  Association  said  it  was 
developing  a  logging  training  that  was  to 
be  available  by  the  end  of  1989  (Ex.  5- 
27).  The  Associated  Oregon  Loggers  has 
also  developed  logging  training 
programs  for  member  companies  (Ex. 
36).  One  training  company  indicated  it 
was  currently  providing  a  variety  of 
different  logging  training  programs  in 
six  different  States  (Ex.  5-20).  OSHA 
also  notes  that  several  commenters  have 
expressed  their  willingness  to  work 
«ath  OSHA  to  train  loggers  (Ex.  5-18,  5- 
20,  5-27.  5-47.  5-52,  5-69). 

Paragraph  (i)(2)  requires  that  training 
be  provided  as  follows:  as  soon  as 
possible  but  not  later  than  the  effective 
date  of  this  section  for  initial  training  of 
each  current  employee  who  has  not 
previously  received  training;  prior  to 
initial  assignment  for  each  new 
employee  who  has  not  previously. 
received  training;  whenever  an 
employee  is  assigned  new  work  tasks, 
tools,  equipment,  machines  or  vehicles; 
and  whenever  an  employee 
demonstrates  unsafe  job  performance. 
When  the  proposed  rule  did  not  require 
initial  training  for  each  current 
employee,  the  proposed  rule  would 
have  required  training  prior  to  initial 
assignment;  annual  retraining  of  each 
employee;  and  retraining  whenever 
changes  in  job  assignment  would  expose 
the  employee  to  new  or  additional 
hazards.  OSHA  received  many 
comments  on  the  training  provisions, 
some  of  which  have  already  been 


discussed  above  in  the  Major  Issues 
section. 

Many  commenters  raised  the  issue  of 
whether  experienced  and/or  previously 
trained  employees  would  be  required  to 
be  retrained  (Ex.  5-19.  5-21.  5-28.  5-29, 
5-33.  5-35.  5-39,  5-43,  5-49,  5-74 
through  5-92.  9-1;  Tr.  Wl  63.  OR  85). 
Some  commenters  favored  training  of  all 
workers,  regardless  of  their  previous 
employment  experience  (Ex.  5-19,  5-28, 
5-29.  5-35).  Other  commenters  said  that 
previously  trained  or  experienced 
workers  should  be  excepted  from 
training  requirements  (Ex.  5-21.  5-36. 
5-39,  5-43.  5-49,  5-52,  5-74  through  5- 
92). 

As  discussed  above  in  the  Major 
Issues  section,  OSHA  believes  that 
employees  who  have  never  received 
training  must  be  trained,  regardless  of 
their  level  of  experience.  The  need  to 
provide  training  for  experienced  loggers 
who  have  not  previously  received  such 
training  is  supported  by  the  WIR  sur\'e\ , 
that  indicates  that  over  one  third  of 
those  injured  had  never  received 
training  and  56  percent  of  those  injured 
had  worked  in  the  logging  industry  for 
5  years  or  more.  By  contrast,  only  22 
percent  of  those  injured  had  worked  in 
the  logging  industrj'  for  one  year  or  less. 
In  addition,  the  WIR  survey  indicates 
that  the  employees  who  were  injiu^d 
performed  (he  actixity  in  which  they 
were  injured  on  almost  a  daily  basis. 
(OSHA  is  allowing  an  exception  to 
initial  training  for  previously  trained 
employees.  See  discussion  of  paragraph 
(i)(5)).  »-  5    F 

OSHA  also  received  several 
comments  on  annual  retraining  of 
employees.  Some  commenters  said 
annual  retraining  is  necessary  (Ex.  5-34, 
5-43,  9-3.  9-9.  9-13.  9-20).  One 
commenter  said  that  machine  operators 
should  be  reirained  at  least  annually 
(Ex.  5-34).  However,  other  commenters 
questioned  the  need  for  annual 
retraining  of  loggers  and  suggested  that 
retraining  could  be  handled  in  regular 
safety  and  health  meetings  (Ex.  5-19.  5- 
29,  5-43).  One  commenter  also  said 
retraining  should  be  limited  to  an  "as 
needed  basis"  (Ex.  5-19). 

OSHA  has  addressed  these  concerns 
in  the  final  rule.  Instead  of  an  annual 
retraining  provision,  the  final  rule 
contains  provisions  requiring  employers 
to  hold  safety  and  health  meetings  at 
least  once  a  month  (paragraph  (i)(ll)). 
and  to  retrain  any  employee  who 
demonstrates  unsafe  job  performance. 
OSHA  agrees  with  the  commenters  that 
these  new  provisions  are  more 
responsive  to  addressing  new  hazards 
and  imsafe  job  performance  than  is  an 
annual  retraining  requirement.  These 
provisions  also  require  the  employer  to 


address  unsafe  job  performance 
immediately.  These  provisions  require 
the  employer  to  address  new  hazards  as 
they  appear  in  the  workplace  in 
monthly  safety  and  health  meetings.  In 
addition  to  being  more  resp<Hisive  to 
hazards  as  they  appear  in  the 
workplace,  OSHA  believes  these 
provisions  will  be  less  burdensome  on 
employers,  especially  small  employers 
with  limited  resources.  OSHA 
anticipates  that  only  a  portion  of 
employees  will  need  to  be  retrained  due 
to  unsafe  job  performance.  Also  OSHA 
believes  that  for  many  employers 
ongoing  monthly  safety  and  health 
meetings  will  be  incorporated  into  job 
planning  meetings  that  are  well- 
established  in  the  logging  industry. 
(Safety  and  health  meetings  are 
addressed  further  in  discussion  of 
paragraph  {i)(llj). 

OSHA  received  comments  supporting 
the  need  for  training  of  new 
inexperienced  employees  and  training 
employees  assigned  to  new  job  tasks, 
tools,  equipment,  machines  or  vehicles 
(Ex.  5-19,  5-21,  5-26).  There  were  no 
comments  opposing  these  provisions, 
therefore.  OSHA  has  retained  these 
requirements  in  the  final  rule. 

OSHA  has  added  the  requirement  of 
retraining  of  employees  demonstrating 
unsafe  job  performance  based  on 
practice  in  the  industrj-.  OSHA  received 
comment  that  some  employers  who  are 
providing  training  do  require  retraining 
where  unsafe  job  performance  is 
identified  (Ex.  29). 

The  proposed  rule  also  contained 
minimum  training  elements  that 
included  recognition  of  safety  hazards 
associated  with  the  employee's 
particular  work  tasks  and  the  protective 
and  preventive  measures  to  deal  with 
those  hazards;  recognition  and 
prevention  of  general  safety  hazards  in 
the  logging  industry;  and  safe  use  and 
maintenance  of  any  machine, 
equipment  or  tool  used  by  an  employee. 
One  commenter  agreed  that  training 
should  list  the  hazards  of  each  step  of 
an  employee's  job  and  describe  how 
these  particular  hazards  could  be 
controlled  (Ex.  5-17).  There  were  no 
comments  opposing  this  provision. 

In  the  finaJ  rule.  OSHA  has  added  the 
requirement  that  employees  be  trained 
in  the  procedures,  practices  and 
requirements  of  the  employer's  work 
site  in  recognition  of  the  number  of 
conunents  who  describe  the  logging 
industry  as  highly  transient  (Ex.  5-21. 
5-74  through  5-92).  While  new 
employees  may  be  experienced  and 
well-trained  in  the  recognition  of 
hazards  of  the  job  and  in  the  safe  use  of 
equipment  of  the  trade,  they  may  be 
unaware  of  the  operating  protocol  of  a 
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particular  establishment,  such  as  how 
work  activities  are  organized,  or  what 
system  of  signals  is  being  used.  OSHA 
has  also  added  a  provision  in  the  final 
rule  requiring  that  each  employee  be 
trained  in  the  requirements  of  this 
section.  OSHA  believes  it  is  important 
that  employees  know  the  various 
provisions  of  this  section  so  they  can 
actively  participate  in  contributing  to 
their  own  protection.  This  provision  is 
included  in  other  OSHA  standards  (e.g., 
29  CFR  1910.132,  29  CFR  1910.146.  29 
CFR  1910.1047). 

Paragraph  (i)(4)  of  the  final  rule 
permits  the  employer  to  limit  training  of 
an  employee  due  to  unsafe  job 
performance  and  for  any  employee 
assigned  to  new  work  tasks,  tools, 
equipment;  machines  or  vehicles  to 
those  content  elements  in  paragraph 
(i)(3)  that  are  relevant  to  the 
circumstances  giving  rise  to  the  need  for 
training.  The  proposed  rule  did  not 
contain  a  similar  provision.  OSHA  has 
added  this  provision  to  reduce  the 
burden  of  the  training  requirement  by 
allowing  employers  to  focus  the 
additional  training  on  the  elements 
necessary  to  prepare  the  employee  to 
safely  perform  the  job  or  operate  a  new 
piece  of  equipment.  For  example.  OSHA 
is  aware  that  an  employee  who  is 
assigned  to  operate  a  new  machine,  may 
not  need  retraining  in  recognition  of 
general  hazards  in  the  logging  industry 
or  the  requirements  of  the  logging 
standard. 

In  paragraph  (i)(5)  of  the  final  rule 
OSHA  establishes  certain  exceptions  to 
the  training  requirement.  Current  and 
new  employees  who  have  received 
training  previously  do  not  need  to  be 
retrained  in  those  elements  of  paragraph 
(i)(3)  for  which  they  have  received 
training.  This  paragraph  also  reinforces 
that  each  current  and  new  employee 
must  still  receive  training  in  those 
elements  for  which  they  have  not 
previously  been  trained.  Even  though 
certain  limited  exceptions  to  the     • 
training  requirements  are  allowed,  this 
paragraph  reinforces  that  the  employer 
is  responsible  for  ensuring  that  each 
current  and  new  employee  can  properly 
and  safely  perform  the  work  tasks  and 
operate  the  tools,  equipment,  machines 
and  vehicles  used  in  their  job.  The 
proposed  rule  would  have  required  new 
employees  to  be  trained,  regardless  of 
whether  they  were  experienced  or  had 
been  trained  previously,  before  initial 
assignment.  The  proposed  standard  also 
would  have  required  each  new  and 
current  employee  to  receive  annual 
retraining. 

Several  commenters  were  confused 
about  who  was  required  to  be  trained 
under  the  proposed  rule  and  many 


commenters  opposed  retraining  of 
previously  trained  workers  (Ex.  5-21,  5- 
33.  5-35,  5-39.  5-43.  5-53;  Tr.  Wl  63, 
OR  85).  According  to  these  commenters, 
employees  move  from  employer  to 
employer  and  requiring  retraining  of 
each  new  employee  would  be  both 
duplicative  and  costly.  As  discussed 
above  in  the  Major  Issues  section,  OSHA 
las  addressed  the  commenters' 
concerns  by  allowing  previous  training 
to  be  acceptable  in  lieu  of  new  initial 
training  for  both  current  and  new 
employees.  In  order  to  determine 
whether  the  training  exception  is 
applicable  to  a  particular  employee,  the 
employer  must  first  ascertain  whether 
jrevious  training  has  satisfied  the 
raining  content  requirements  of 
laragraph  (i)(3).  Determining  whether 
jrevious  training  meets  the 
-equirements  of  this  section  should  not 
)e  difiicult  with  regard  to  current 
employees.  Employers  can  examine 
their  training  materials  to  ensure  that 
each  of  the  training  content 
requirements  has  already  been  covered 
in  training  sessions.  OSHA  notes  that 
each  current  and  new  employee  will  at 
least  have  to  be  trained  in  the 
requirements  of  this  new  standard. 
OSHA  believes  that  many  employers 
will  provide  training  on  the  new  final 
rule  in  the  monthly  safety  and  health 
meetings 

It  may.  however,  require  additional 
effort  for  the  employer  to  determine 
whether  a  new  employee  has  received 
training  that  meets  the  requirements  of 
the  final  rule.  An  employer  cannot 
nerely  ask  the  new  employee  whether 
le  has  been  trained.  Rather,  imder  the 
training  certification  requirements  of 
this  paragraph  (see  paragraph  (i)(10)), 
the  employer  must  make  a 
determination  of  whether  and  when  the 
last  training  was  adequate  to  satisfy  the 
"equirements  of  this  paragraph. 

To  determine  wheuier  past  training 
was  adequate,  the  employer  will  have  to 
JO  through  two  steps.  First,  the 
employer  must  inquire  whether  the  new 
employee  had  training  in  each  of  the 
elements  specified  in  paragraph  (i)(3). 
When  the  new  employee  indicates  that 
ie  has  not  received  training  in  a 
sarticular  element,  the  employer  will 
leed  to  provide  training  in  that  element. 
Second,  when  the  employee  indicates 
that  he  had  received  training  in  each  of 
the  required  elements,  the  employer 
must  then  determine  whether  the 

{)articular  training  was  adequate.  Most 
ikely.  the  employer  will  make  that 
determination  while  the  new  employee 
is  working  under  close  supervision  of  a 
designated  person,  as  required  by  this 
paragraph.  When  the  new  employee, 
who  has  been  previously  trained,  can 


demonstrate  the  ability  to  safely  perform 
the  job  independently,  the  employee 
can  then  determine  and  certify  that 
previous  training  had  been  adequate. 

At  paragraph  u)(6)  of  the  final  rule. 
OSHA  requires  that  each  new  employee 
and  each  employee  who  is  required  to 
be  trained  by  this  paragraph,  to  work 
under  the  close  supervision  of  a 
designated  person  until  the  employee  is 
able  to  demonstrate  the  ability  to  safely 
perform  the  new  job  independently.  The 
proposed  rule  contained  two  provisions 
specifying  initial  close  supervision.  One 
provision  specified  initial  close 
supervision  for  all  power  tool  and 
machine  operators  and  associated 
maintenance  personnel.  The  second 
provided  initial  close  supervision  for 
each  new  employee,  and  each  newly 
trained  employee.  In  addition,  the  State 
of  Oregon  logging  standard  requires 
initial  close  supervision  for  new 
employees  and  requires  experienced 
new  employees  to  demonstrate  their 
competence  before  being  allowed  to 
perform  the  job  independently  (Ex. 
38K). 

Several  commenters  supported  this 
provision  (Ex.  5-22,  5-42,  5-33,  5-39, 
5-53,  5-55,  5-63,  9-9;  Tr.  Wl  91-92, 
172-73,  OR  151-52,  216,  373,  377,  410). 
NIOSH  said  it  was  important  in  the 
logging  industry  to  have  an  adequate 
balance  of  classroom  and  on-the-job 
training  (Ex.  5^2).  NIOSH  said  working 
with  a  designated  person  would  be 
especially  effective  for  pointing  out 
poisonous  plants  to  inexperienced 
workers  (Ex.  5-42).  Several  commenters 
also  supported  limiting  this  provision  to 
only  inexperienced  workers  (Ex.  5-33, 
5-39,  5-53,  5-62,  5-74  through  5-92). 

OSHA  has  carefully  considered  the 
comments  and  has  decided  for  several 
reasons  that  it  is  necessary  in  the  final 
rule  to  retain  the  requirement  that  each 
new  and  each  newly-trained  employee 
work  under  the  close  supervision  of  a 
designated  person  initially.  There  are 
several  reasons  for  this  determination. 
First,  this  requirement  acts  as  a  final 
check  on  the  competency  of  a  newly- 
trained  employee  by  allowing  the 
employer  to  measure  in  practical  terms 
how  well  the  employee  has  absorbed  the 
training.  Second,  this  provision  is  also 
a  measure  of  the  general  effectiveness 
and  adequacy  of  the  employer's  training 
program.  When  employees  are  not  able 
to  demonstrate  the  ability  to  perform  the 
job  safely,  the  employer  needs  to  review 
and  correct  the  training  program  and 
retrain  the  workers. 

Third.  OSHA  beheves  this  provision 
is  essential  given  the  inclusion  of  an 
initial  training  exception  in  the  final 
rule  for  previously  trained  workers.  As 
discussed  earlier,  more  than  60  percent 


of  all  loggers  who  reported  injuries  in 
the  WIR  survey  had  been  previously 
trained  (Ex.  2-1).  This  data  supports  the 
need  for  safeguards  to  integrating  new 
employees  into  the  workplace  if  initial 
training  of  each  new  employee  is  not 
required.  Finally,  this  provision  is  also 
a  safeguard  for  integrating  newly-trained 
employees  and  employees  whose  unsafe 
job  perfonnance  has  necessitated 
retraining. 

Paragraph  (i)(7)  of  the  final  rule 
specifies  various  requirements  regarding 
first-aid  training  for  each  employee, 
including  supervisors.  Paragraph  (i)(7)(i) 
of  the  final  rule  requires  Lhat  the 
employer  assure  that  each  employee 
receives  or  has  received  first-aid  and 
CPR  training.  This  provision  also 
requires  that  Grst-aid  training  meet  at 
least  the  requirements  of  Appendix  B. 
The  proposed  rule  would  have  required 
only  supervisors,  fiellers  and  at  least  one 
additional  person  in  each  operating  area 
to  have  first-aid  training.  The  proposed 
rule  also  would  have  required  that  the 
first-aid  training  content  meet  the 
training  programs  of  the  American  Red 
Cross,  the  Mine  Safety  and  Health 
Administration  (MSHA)  or  other 
equivalent  program. 

As  discussed  above  in  the  Major 
Issues  seclion.  OSHA  is  expanding  the 
requirement  on  first-aid  training  to  all 
employees.  According  to  the  WIR 
survey,  more  than  one-half  of  all 
injuries  occurred  at  cutting  sites,  that  in 
most  cases  are  remote  from  medical 
facilities  and  personnel  (Ex.  2-1).  Also 
as  discussed  above  in  the  Major  Issues 
section,  OSHA  is  not  requiring 
employers  to  provide  the  first-aid 
training.  The  employer  can  meet  the 
requirements  of  the  standard  by 
assuring  that  employees  he  hires  already 
have  taken  first-aid  training.  The 
employer  can  also  meet  this 
requirement  by  requiring  any  worker  in 
his  employ  to  take  a  first-aid  training 
course  from  any  organization  in  the 
community  whose  program  meets  the 
requirements  of  this  standard.  In 
addition,  the  standard  does  not  require 
repeat  first-aid  training  for  workers  who 
have  received  first-aid  training 
previously,  provided  the  training  has 
met  the  content  requirements  of  this 
standard  and  their  first-aid  certificate  is 
current. 

With  regard  to  first-aid  training 
content.  Appendix  B  specifies  the 
minimum  content  of  required  first-aid 
training.  This  content  list  includes 
training  in  emergency  situations  that  are 
most  likely  to  arise  in  the  logging 
industry,  such  as  control  of  bleeding 
and  shock,  immobilization  of  injurcxi 
[•ersons.  treatment  of  sprains  and 


fractures,  and  treatment  of  contact  with 
poisonous  plants  or  animals. 

For  several  reasons,  in  the  final  rule, 
OSHA  has  specified  the  minimum  first- 
aid  training  requirements  rather  than 
simply  referring  to  programs  provided 
by  various  organizations.  First,  the 
content  list  is  in  keepiiig  with  OSHA's 
goal  of  developing  performance 
language  standards.  Second,  the  content 
list  in  Appendix  B  focuses  on  the  types 
of  situations  that  are  most  likely  to 
occur  in  the  logging  industry  and  in 
remote  work  sites.  General  first-aid 
training  programs  may  not  thoroughly 
cover  the  kinds  of  situations  found  in 
the  logging  industry.  Third,  the  content 
of  training  programs  offered  by  various 
organizations  may  change  and  an 
element  crucial  to  first  aid  in  remote 
outdoor  locations  may  be  dropped.  By 
specifying  the  minimum  content,  the 
standard  places  training  organizations 
on  notice  as  to  what  elements  their 
program  must  include  in  order  to  meet 
the  requirements  of  this  standard. 

Fourth,  by  expressing  the  first-aid 
training  requirements  in  perfonnance 
language,  OSHA  is  providing  employers 
with  maximum  flexibility.  Employers 
will  not  have  to  research  the  Red  Cross 
and  MSHA  training  programs  to  see  if 
a  training  program  offered  locally  by 
another  organization  meets  the 
requirements  of  this  standard.  In 
addition,  by  specifying  the  content,  the 
standard  leaves  employers  free  to 
develop  their  own  first-aid  training 
program  or  rely  on  outside  organizations 
to  provide  first  aid  training.  Fifth,  since 
the  final  standard  permits  employers  to 
require  their  employees  to  take  first-aid 
training  rather  than  providing  the 
training,  it  is  important  to  provide 
employees  with  an  understandable 
criteria  for  determining  whether  the 
training  program  they  select  meets  the 
requirements  of  this  standard. 

Paragraph  (i)(7)(ii)  of  the  final  rule 
requires  that  the  employer  assure  that 
each  employee  receives  first-aid  training 
at  least  every  three  years  and  receives 
CPR  training  at  least  annually.  The 
proposed  rule  did  not  contain  a  similar 
requirement.  Most  first-aid  training 
organizations  require  retraining  et  the 
above  frequency  in  order  to  maintain  a 
current  certificate  (Ex.  5-42).  OSHA 
agrees  with  these  organizations  that  it  is 
necessary  to  refresh  one's  first-aid  skills 
on  a  regular  basis.  Since  these  skills  are 
not  usually  used  on  a  daily  basis, 
trained  persons  may  become  less  able  to 
render  these  skills  over  time  without 
periodic  refresher  training.  In  addition, 
what  constitutes  the  best  first-aid 
tediniques  and  procedures  changes  over 
time.  Emplo}-ees  need  to  be  retrained  so 


their  skills  include  the  best  and  most 
current  practices. 

Paragraph  (i)(7)(iii)  of  the  final  rule 
requires  that  the  employer  assuje  that 
each  employee's  first  aid  and  CPR 
training  and/or  certificate jjf  training 
remain  current.  The  proposed  rule  did 
not  contain  a  similar  requirement. 
OSHA  believes  this  provision  is 
essential  given  the  inclusion  of  the 
exception  in  the  final  rule  for  previously 
trained  workers.  In  addition,  it  is 
essential  because  employers  can  comply 
with  the  first-aid  training  provisions 
without  actually  {MDvidmg  the  training 
themselves.  In  essence,  this  provision  is 
similar  to  the  provision  in  paragraph 
(i)(5}  reinforcing  that  the  employer  is 
responsible  for  assuring  that  the 
employee  can  safely  perform  the  job. 
even  if  the  employer  has  not  been 
required  to  actually  provide  the 
training.  Regardless  of  whether  the 
employer  provides  training  or  allows 
employees  to  take  a  first-aid  program 
offered  by  another  organization,  the 
employer  is  still  responsible  for  assuring 
tliat  employees  can  render  first  aid 
properly  if  called  upon. 

At  paragraph  {i)(8)  of  the  final  rule. 
OSHA  Ls  requiring  that  training  be 
conducted  by  a  designated  person.  As 
discussed  above,  a  designated  prrson  is 
an  employee  who  has  the  requisite 
knowledge,  training  and  experience  to 
perform  the  specific  duties.  The 
proposed  rule  did  not  contain  a  similar 
requirement. 

Some  commeiTters  said  that  it  was 
important  that  training  be  conducted  by 
a  qualified  or  certified  person  (Ex.  9-3. 
9-13. 9-16).  OSHA  has  included  this 
provision  in  the  final  rule  because  the 
Agency  wants  to  assure  that  regardless 
of  whether  employers  rely  on  their  own 
personnel  to  conduct  training  or  utilize 
outside  experts,  the  person  providing 
training  must  have  the  necessar)- 
qualifications  and  background  in  the 
subject  matter  being  taught. 

Paragraph  (iM9)  of  the  final  rule 
requires  that  training  required  by  this 
section  be  presented  in  a  manner  that 
the  employee  is  able  to  imderstand.  This 
provision  also  requires  that  the 
employer  assure  that  training  materials 
are  appropriate  in  content  and 
vocabulary  to  the  educational  level, 
literacy  and  language  skills  of  the 
employees  being  trained.  A  similar 
provisien  was  lurt  contained  in  the 
proposed  rule.  OSHA  has  added  this 
provision  in  the  final  rule  as  a  way  of 
ensuring  that  all  employees,  regardless 
of  their  cultural  or  educational 
background,  will  receive  adequate 
training  on  how  to  perform  their  job 
safely.  OSHA  notes  that  this 
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requirement  applies  to  both  logging  and 
first-aid  training. 

Paragraph  (i)(10)  requires  the 
certification  of  training.  While  this 
provision  was  not  contained  in  the 
proposed  rule,  several  commenters 
stressed  the  need  to  document  training 
(Ex.  9-16.  9-18;  Tr.  OR  137,  558-59, 
643-44).  OSHA  agrees  with  these 
commenters  that  documenting  training 
is  necessary.  First,  in  the  final  rule 
OSHA  has  allowed  prior  training  to  be 
acceptable  in  lieu  of  initial  training.  In 
the  proposed  rule,  OSHA  had  required 
that  each  new  employee,  regardless  of 
experience  and  prior  training,  receive 
training  prior  to  initial  assignment.  In 
order  to  accept  prior  training  in  lieu  of 
new  training,  OSHA  believes  employers 
must  establish  a  process  for  determining 
whether  the  prior  training  was  adequate. 
The  certification  procedure  provides 
that  process  without  imposing  a 
significant  biu-den.  Second,  several 
commenters  said  that  many 
establishments  do  not  currently 
document  training  (Tr.  Wl  95,  OR  92). 
As  such,  employers  do  not  have  any 
records  to  indicate  whether  appropriate 
training  has  been  provided. 

Third,  some  commenters  testified  that 
all  training  programs  should  be  written 
programs  (Ex.  5-17,  5-42).  While  many 
large  logging  establishments  already 
have  implemented  impressive  written 
training  programs,  OSHA  is  also  aware 
that  a  written  training  and 
recordkeeping  requirement  would 
impose  a  paperwork  burden  and 
significant  burden  on  small  employers 
in  this  industry  (Ex.  5-44).  OSHA 
believes  that  training  certification  is  a 
less  burdensome  way  of  dociunenting 
whether  employees  have  been 
adequately  trained.  OSHA  notes  that  the 
time  and  costs  of  training  certification 
have  been  included  in  the  final 
regulatory  impact  analysis. 

Paragraph  (i)(10j(i)  of  the  final  rule 
requires  that  the  employer  verify 
compliance  with  paragraph  (i)  of  this 
section  by  preparing  a  written 
certification  record.  This  provision  also 
requires  that  the  written  certification 
record  contain  the  name  or  other 
identity  of  the  employee  trained,  the 
date(s)  of  the  training,  and  the  signature 
of  the  person  who  conducted  the 
training  or  the  signature  of  the 
employer.  In  addition,  this  provision 
requires  that  if  the  employer  relies  on 
training  conducted  prior  to  the 
employee  being  hired  or  prior  to  the 
effective  date  of  this  section,  the 
certification  record  shall  indicate  the 
date  the  employer  determined  the  prior 
training  vyas  adequate  rather  than  the 
date  of  actual  training.  The  proposed 


rule  did  not  contain  a  certification 
requirement. 

The  Agency  is  adding  this  new 
provision  to  the  final  rule  in  large  part 
because  it  is  allowing  prior  training  to 
be  accepted  in  place  of  a  new  round  of 
training.  OSHA  recognizes,  given  the 
transient  nature  of  the  workforce  in  this 
industry,  that  in  many  cases  an 
employer  will  be  unable  to  identify  the 
date  on  which  previous  training  was 
provided  by  another  employer.  In  those 
cases,  OSHA  believes  that  knowing  the 
date  of  the  prior  training  is  not  as 
important  as  the  employer's 
determination  as  to  whether  the  prior 
training  is  adequate.  As  such,  OSHA  is 
requiring  employers  to  certify  on  what 
date  they  determine  the  prior  training  to 
be  adequate.  In  the  final  rule  OSHA  has 
included  a  measurable  way  to  determine 
when  and  whether  prior  training  had 
been  adequate.  The  final  rule  requires 
that  each  new  employee  work  under 
close  supervision  of  a  designated  person 
until  the  employee  demonstrates  the 
ability  to  safely  perform  the  job 
independently.  In  most  cases,  therefore, 
this  demonstration  date  will  constitute 
the  certification  date. 

Paragraph  (i)(10)(ii)  of  the  final  rule 
requires  that  the  most  recent  training 
certification  be  maintained.  This 
provision  has  been  included  to  limit  the 
number  of  records  that  the  employer  is 
required  to  maintain  on  training. 

Paragraph  (i)(ll)  of  the  final  rule 
requires  that  the  employer  hold  safety 
and  health  meetings  as  necessary  and  at 
least  each  month  for  each  employee. 
This  provision  allows  safety  and  health 
meetings  to  be  conducted  individually, 
in  crew  meetings,  in  larger  groups,  or  as 
part  of  other  staff  meetings.  The 
proposed  rule  did  not  contain  a  safety 
and  health  meeting  requirement.  Many 
State  logging  standards  also  require 
regular  safety  and  health  meetings  in  the 
logging  industry  (Ex.  2-17,  2-22,  2-23, 
36,  38K).  For  example,  the  State  of 
Washington  logging  standard  requires 
safety  meetings  to  be  held  monthly  and 
whenever  work  is  started  at  a  new  work 
site. 

Many  commenters  supported  the  need 
for  regular  {md  ongoing  safety  and 
health  meetings  for  both  inexperienced 
and  experienced  workers  (Ex.  5-7,  5-19, 
5-28;  Tr.  Wl  93-95, 163,  OR  92, 110, 
137, 197, 204, 276,  335,  374,  643-44, 
691-92).  Several  of  these  commenters 
indicated  that  many  establishments  in 
the  industry  already  hold  safety  and 
health  meetings  on  a  regular  basis. 
Several  commenters  said  safety  and 
health  meetings  were  an  effective  way  of 
informing  employees  about  hazards  and 
keeping  their  safety  awareness  high  (Ex. 
5-19,  5-28;  Tr.  Wl  93-95, 163, 189-90, 


OR  92, 110, 137,  204,  276,  374, 643-44). 
One  commenter  said  that  documented 
monthly  safety  and  health  meetings 
were  necessary  on  all  logging  operations 
"to  instill  the  necessary  safe  work 
attitude  in  all  logging  employees"  (Ex. 
5-28).  Commenters  also  said  safety  and 
health  meetings  were  good  for  providing 
targeted  information  (Tr.  Wl  94, 164, 
189,  OR  110,  204-05,  373,  643).  For 
example,  they  said  safety  and  health 
meetings  were  a  way  of  informing 
employees  about  recent  accidents  and 
about  lapses  in  safe  work  practices,  and 
to  alert  employees  about  conditions  and 
hazards  peculiar  to  the  job  to  be 
performed  or  the  site  to  be  logged  that 
day. 

Commenters  also  said  that  safety  and 
health  meetings  were  necessary  for  both 
inexperienced  and  experienced  loggers 
(Ex.  5-19,  5-28,  5-45;  Tr.  OR  335).  One 
of  these  commenters  said: 

We  don't  feel  that  just  new  employees  or 
green  men  ought  to  be  sitting  in  safety  and 
health  meetings.  Repetition  increases 
retention,  and  everyone  can  lienefit  if  they've 
heard  it  a  hundred  times.  Maybe  they  forgot 
it  99  {times]  and  it  might  save  their  life  or 
their  buddy's  life  the  next  day  (Tr.  OR  335). 

OSHA  agrees  with  these  commenter*; 
that  safety  and  health  meetings  are 
necessary  to  reinforce  proper  work 
practices  and  to  alert  employees  to 
particular  hazards  which  are  present  in 
the  workplace.  OSHA  believes  that 
regular  safety  and  health  meetings  will 
provide  adequate  retraining  for 
employees  in  the  logging  industry,  and 
that  these  meetings  are  necessary  in  lieu 
of  requiring  annual  retraining  of 
experienced  workers. 

Paragraph  (j)  Effective  Date 

As  stated  in  paragraph  (j),  this  final 
rule  becomes  effective  120  days  after 
publication  of  the  revised  rule  and 
preamble  in  the  Federal  Register. 
Employers  must  be  in  compliance  with 
all  requirements  of  this  section  by  the 
effective  date.  One  commenter 
recommended  a  three-year  delay  in  the 
effective  date  of  this  final  rule  to  allow 
for  manufacturers'  design  and  lead  time 
and  retrofitting  of  old  equipment  (Ex.  5- 
22).  OSHA  believes  that  120  days  is  a 
reasonable  compliance  time  for  this 
standard  for  several  reasons.  First,  the 
Agency  is  not  requiring  retrofitting 
ROPS  and  FOPS  on  old  machines  or 
chain  brakes  on  chain  saws.  Those 
equipment  requirements  apply  only  to 
machines  and  chain  saws  placed  into 
initial  service  after  the  effective  date. 
OSHA  believes  that  replacement  of 
safety  devices  that  have  been  removed, 
such  as  seat  belts,  should  not  require 
additional  compliance  time.  Second,  in 
the  final  rule  OSHA  has  not  adopted 
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any  equipment  requirements  that  are 
not  already  standard  safety  features  of 
equipment  currently  manufactured  and 
readily  available.  Therefore,  additional 
compliance  time  is  not  warranted. 

Finally,  OSHA  believes  that  allowing 
120  days  for  employers  to  come  into 
compliance  will  provide  employers 
with  adequate  time  to  familiarize 
themselves  with  the  final  rule,  to 
purchase  needed  equipment,  and  to 
develop  and  conduct  required  training. 

OSHA  notes  that  the  requirements  of 
the  existing  pulpwood  logging  standard 
remain  in  effect  until  the  effective  date. 

Paragraph  (k)  Appendices 

In  paragraph  (k)  of  the  final  rule, 
OSHA  is  specifying  that  Appendix  A  on 
contents  of  first-aid  kits  and  Appendix 
B  on  content  of  first-aid  training  are 
mandatory.  First-aid  kits  must  contain 
at  least  the  items  listed  in  Appendix  A 
to  meet  the  requirements  of  paragraph 
(d)(2).  First-aid  training  programs  must 
cover  the  topics  listed  in  Appendix  B  to 
meet  the  requirements  of  paragraph 
(i)(7).  Appendix  C  contains  a  listing  of 
comparable  ISO  standards  to  those 
Society  of  Automotive  Engineer 
standards  referenced  in  the  final  rule. 
These  SAE  standards  cover  ROPS, 
FOPS,  seat  belts  and  machine  access. 
The  information  contained  in  Appendix 
C  (Corresponding  ISO  Agreements)  is 
purely  informational  and  is  not 
intended  to  create  any  additional 
obligations  not  otherwise  imposed  or  to 
detract  from  existing  obligations. 

2.  Summary  and  Explanation  of 
Technical  Amendments  to  29  CFR 
1910.269(r)  and  29  CFR  1928.21(a)(3) 

In  this  Federal  Register  document 
OSHA  is  also  issuing  technical 
amendments  to  the  Electric  Power 
Generation  standard  (29  CFR  1910.269) 
and  to  the  standards  for  the  agriculture 
industry  (29  CFR  1928.21(a)(3)).  Both 
standards  have  included  a  reference  to 
the  existing  logging  standard.  OSHA 
intends  that  both  standards  now 
reference  the  revised  logging  standard  in 
place  of  the  pulpwood  logging  standard. 

VI.  Regulatory  Impact  Analysis, 
Regulatory  Flexibility  Analysis,  and 
cinvironmental  Assessment 

A.  Introduction 

The  purpose  of  the  revision  of  the 
existing  pulpwood  logging  standard,  29 
CFR  1910.266.  is  to  protect  all  loggers 
from  the  hazards  encountered  during 
timber  harvesting  regardless  of  the  end 
use  of  the  wood.  Hazards  are  present, 
for  example,  due  to  falling,  rolling  or 
sliding  trees  and  logs,  the  use  of 


hazardous  equipment  such  as  chain 
saws,  and  improper  woric  practices. 
According  to  BLS,  these  hazards 
resulted  in  an  accident  incidence  rate  of 
15.6  injuries  per  100  full-time  workers 
in  1991,  which  is  nearly  twice  the 
incidence  rate  of  7.9  injuries  per  100 
full-time  workers  for  overall  private 
sector.  The  niunber  of  lost  workdays  in 
logging  in  1991  was  274.8  per  100  full- 
time  workers,  which  is  about  three 
times  that  of  manufacturing  and  four 
times  that  of  the  overall  private  sector. 

The  existing  logging  standard  applies 
only  to  the  logging  of  wood  that  is  used 
to  make  pulp  for  paper  and  paperboard. 
Other  logging  operations  are  not  covered 
by  the  existing  standard.  However,  other 
general  industry  safety  and  health 
standards  in  Part  1910,  such  as  but  not 
limited  to,  Occupational  Noise  Exposure 
(29  CFR  1910.95),  Lockout/Tagout  (29 
CFR  1910.147),  and  Personal  Protective 
Equipment  (29  CFR  Subpart  I),  apply  to 
non-pulpwood  logging  operations,  as 
well  as  the  General  Duty  clause  of  the 
OSH  Act  (Section  5(a)(1)). 

The  final  rule  expands  the  coverage  of 
the  pulpwood  logging  standard  to 
include  all  logging  operations, 
regardless  of  the  end  use  of  the  wood. 
Many  of  the  provisions  in  the  pulpwood 
logging  standard  have  been  retained  in 
this  standard.  Some  provisions  have 
been  modified,  such  as  those  requiring 
safety  and  first-aid  training  for  all 
employees,  and  personal  protective 
equipment.  In  certain  cases,  work 
practices  have  been  made  more  specific. 

It  should  be  noted  that  six  State  Plan 
States  (Alaska,  California,  Hawaii, 
Michigan,  Oregon,  and  Washington) 
have  developed  logging  standards  that 
cover  all  logging  operations  and  are  not 
limited  to  just  pulpwood  logging. 

This  Regulatory  Impact  Assessment 
(RIA)  has  been  prepared  by  OSHA  in 
compliance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  601  et  seq.).  The  analysis 
was  developed  based  on  information 
and  comments  in  the  OSHA  logging 
docket  and  informal  public  hearings. 

B.  Affected  Industries  and  Workers 

For  purposes  of  analysis,  logging 
operations  in  the  United  States  were 
divided  in  four  relevant  geographical 
regions— the  North,  the  South,  the 
Rocky  Mountains,  and  the  Pacific  Coast. 
The  leading  States  in  logging 
employment  in  1987  were  Oregon, 
Washington,  Alabama  and  Georgia, 
which  accounted  for  40  percent  of 
logging  employment.  The  final  rule  will 
affect  approximately  72,100  employees 
engaged  in  logging  operations  covered 
by  the  final  rule  and  11.936  logging 


establishments.  Almost  94  percent  of  all 
logging  establishments  employ  fewer 
than  20  employees  and  60  percent  of  all 
logging  employees  work  in  small 
establishments.  These  estimates  do  not 
include  independent  contractors. 

Affected  workers  include,  but  are  not 
limited  to,  fellers  and  buckers,  who  cut 
the  trees;  skidder  and  yarder  operators, 
choker  setters,  and  chasers,  who  are 
responsible  for  delivering  a  felled  tree  to 
the  landing;  and  loader  operators  and 
truck  drivers,  who  load  the  trees  onto 
trucks  for  transport  to  a  mill.  Although 
all  stages  of  logging  present  hazards  to 
workers,  the  loggers  most  at  risk  are 
manual  felling  crews  rather  than  those 
who  operate  mechanical  harvesting 
equipment  and  are  protected  by 
enclosed  cabs. 

C.  Technological  Feasibility 
Determination 

The  woric  practice  and  training 
provisions  as  well  as  the  requirements 
regarding  personal  protective  equipment 
and  equipment  protective  devices  in  the 
final  rule  are  technologically  feasible. 
The  fact  that  the  requirements  of  the 
standard  already  are  being  achieved  in 
the  logging  industry  is  the  best  evidence 
of  feasibility.  The  record  shows  that 
'  many  logging  establishments  are 
currently  providing  the  training, 
equipment  protection  devices  and 
personal  protective  equipment  that 
would  meet  the  requirements  of  the  new 
standard.  In  addition,  the  record  also 
shows  they  are  operating  under  the 
same  work  practices  as  those  required 
by  the  standard.  Based  on  the  record. 
OSHA  has  determined  that  numerous 
logging  establishments  of  all  sizes  are 
already  in  compliance  with  most  of  the 
provisions  of  the  final  standard.  In 
addition,  equipment  protective  devices 
and  personal  protective  equipment 
which  are  required  by  the  final  rule  are 
all  commercially  available.  Therefore, 
OSHA  has  determined  that  the  final  rule 
is  technologically  feasible. 

D.  Costs  of  Compliance 

OSHA  estimated  compliance  costs 
using  data  in  the  record  on  current 
practices  and  exposed  population, 
including  a  report  prepared  by  Centaur 
Associates,  Inc.  (Ex.  3).  Based  on  all  the 
data  and  evidence  in  the  record,  OSHA 
estimates  that  first-year  costs  associated 
with  comphance  will  be  $14.3  million. 
Total  amiualized  cost  of  compliance 
with  the  standard  is  estimated  to  be 
$12.5  million.  Table  22  shows  the 
summary  of  costs  of  compliance  with 
the  final  rule. 
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Table  22.— Soh  mary-of  Costs  to  Comply  With  the  Logging  Standard 


Provision 


Training  provisions: 

Safety  training _. 

Safety  meetings  „. „.... 

First  aid  training 

Operators  manuals 

Irttpecticn  and  maintenance 

Safety  belt  replacement 

Firs(  aid  kits 

Personal  protective  equipmenl 

Total  ..« _ .__. 


Note:  f)  The  number  In  these  columns 
first  year  and  m  each  year  thereafter. 
Source:  OSHA.  Office  of  Regulatory  Analys  5 
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First  year 


Cost 


$1,481,635 

469.251 

3,410.935 


5,361,820 
18<f.293 

5,396.789 
493,282 
267.593 

2.637397 


14346.375     „.„.. 


D 


10.3 

3.3 

23.8 


37.4 
1.3 

37.6 
3.4 
1.9 

18.4 


Recurring  cost 


SI  20.695 

469251 

3.410,935 


4.000.881 

189,293 

5.396.789 

232,028 
2,637,597 


12.456,588 


Annualzed 


Cost 


$120,695 

469,251 

3.410.935 


4.000.881 
189.293 

5.396.789 

80,279 

232.028 

2,637,597 


12,809,333 


D 


1.0 

3.7 

27.2 


31.9 
1.5 

43.0 
0.6 
1.8 

20.6 


rep  esent  the  percentage  of  tt)e  total  cost  that  each  provision  represents  and  that  are  incurred  in  the 


Of  the  total  annualized  cost.  43 
percent  is  attributable  to  inspection  and 
maintenance  of  logging  equipment. 
Training  costs,  which  include  safety  and! 
first-aid  training  as  well  as  monthly 
safety  and  health  meetings,  account  for 
32  percent.  Personal  protective' 
equipment  accounts  for  about  21 
percent  of  total  annual  costs.  First-aid 
kits  for  1.9  percent.  Replacement  of 
operator  manuals  or  instructions 
accounts  for  1.5  percent  and 
replacement  of  seat  behs  removed  from 
machines  and  vehicles  accounts  for 
about  0.6  percent  of  total  costs. 

D.  Benefits  of  the  Revised  Standard 

The  record  shows  that  injury  rates  in 
the  logging  industry  are  hi^.  In  1991, 
there  were  15.6  injuries  per  100  workers 
in  the  logging  industry  as  compared  to 
an  injury  incidence  rate  of  7.9  and  11.2 
per  100  workers  in  the  private  industry 
and  manufacturing  sectors,  respectively. 
Lost  workday  rates  are  especially  high 
in  the  logging  industry,  indicating  that 
most  logging  accidents  are  serious. 
Based  on  the  data  in  the  record.  OSHA 
estimates  that  there  are  approximately 
158  fiatalities.  6.798  lost  workday 
injuries,  and  3,770  nonlost  wori(day 
injuries  annually  in  the  logging 
industry. 

The  revised  stuidard  mandates  a 
variety  of  methods  of  omtrol  to  reduce 
hazards  in  the  logging  industry. 
Included  in  the  standard  are  provisions 
for  personal  protective  equipment^ 
machine  protective  devices,  equipment 
inspection  and  maintenance,  vroik 
practicas,  and  training.  The  revised 
standard  is  expected  to  significantly 
reduce  the  numlMV  of  accidents,  and. 
consequently,  faulities  and  in^iries  that 
occur  in  the  logging  industry.  The 
ability  of  the  revised  standard  to  reduce 
accidents,  injuries  and  fatalities 


depends  largely  on  this  integrated 
program  of  controls  to  deal  with  the 
range  of  hazards  that  exist  in  logging 
operations.  For  this  reason,  the  effects  of 
the  overall  standard  on  woricplace  safety 
is  expected  to  be  greater  than  the  effects 
of  the  elements  of  the  standard  when 
considered  individually.  OSHA 
estimates  that  compliance  with  the  final 
standard  will  prevent  111  fatalities. 
4,759  lost  workday  cases,  and  2,639 
nonlost  workday  cases  annually  (Table 
23).  These  estimates  were  developed 
based  on  the  comprehensiveness  of  the 
standard  in  dealing  with  the  range  of 
workplace  hazards  in  logging. 

Table  23.— Redcx^tion  in  Fatalities 
AND  Injuries  From  Compuance 
With  the  Logging  Standard 


Fatali- 

Total 

Lost 
work- 

Norv 
lost 

ties 

inpjnes 

day  irv 
juries 

work- 
day in- 
juries 

Baseine 

cases .... 

158 

10,568 

6,798 

3,770 

Cases 

avoided 

- 

by  com- 

pliance 

with 

standard 

111 

7,398 

4.759 

2.639 

Source:  U.S.  Depai*nent  of  Labor.  OSKA, 
Office  of  Regutalory  Analysis,  1994. 

F.  Economic  FeasibiUty  Determination 

The  projected  economic  impactof  the 
Bnal  standard  on  the  logging  industry  is 
small.  The  cost  (A  full  cmniHiance  with 
the  standard  represents  only  D.l  percent 
of  the  value  of  shipments  for  this 
industry  as  a  whole.  Although  these 
annual  costs  of  cmnplianoe  represmt  a 
relatively  insignificant  amount  of  total 
shipments,  some  firms  will  bear  more 


costs  than  others  depending  on  their 
existing  compliance  with  the  various 
provisions  of  the  standard. 

The  annua]  cost  of  compliance  per 
logging  establishment  ranges  from  about 
$38  in  California  where  firms  are  at  a 
high  level  of  compliance  with  their  own 
State  logging  standard,  to  an  average  of 
$1,300  per  establishment  in  the  South 
where  no  comprehensive  logging 
standards  exists.  These  annual  costs  per 
establishment  are  insignificant  when 
viewed  in  terms  of  other  costs  incurred 
by  logging  employers.  It  is  expected  that 
the  costs  of  compliance  with  the  final 
rule  are  too  small  to  have  a  significant 
effect  on  price,  employment, 
production,  or  profit  rates. 

The  impact  of  cranpliance  with  the 
final  rule  is  ex]}ected  to  fell  primarily  on 
small  businesses,  because  the  vast 
majority  of  logging  establishments 
employ  fewer  than  20  workers.  The 
record  shows  that  most  large  logging 
establishments  are  alrrady  in 
compUance  with  many  of  the  provisions 
of  the  final  rule.  However,  many  small 
firms  are  also  located  in  States  that  have 
comprehensive  loggii^  standards.  These 
firms  are  currently  in  compliance  with 
these  standards  and  are  able  to  c^perate 
while  incurring  these  costs.  Even  if  it  is 
assumed  that  small  firms  will  bear  all 
the  costs  of  compliance  with  the  final 
rule,  the  economic  impact  is  still  small. 
OSHA  estimates  that  the  average  cost 
per  small  firm  is  substantially  less  than 
0.5  percent  of  the  average  annual  value 
of  shipments  per  firm  and  will  be  more 
than  offiset  by  the  (Mvbable  decrease  in 
w(x^«s'  compensation  costs  resuiting 
fixmi  fewer  injuries.  Even  small 
establishments  that  operate  on  less  than 
a  full-time  basis  could  incur  the  costs  of 
compliance  without  experiencing  an 
economic  disruption  that  would 


threaten  the  competitive  structure  of  the 
industry  or  cause  any  dislocation. 

Based  on  these  estimates  developed 
&t)m  data  and  evidence  in  the  record, 
OSHA  has  concluded  that  the  economic 
impact  of  the  standard  would  not 
threaten  the  stability  or  profitability  of 
the  logging  industry.  In  addition, 
neither  the  Gross  National  Product 
(G^4P),  the  level  of  international  trade, 
the  price  of  consumer  goods,  nor  the 
level  of  employment  would  be 
significantly  affected. 

G.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  Assistant  Secretary 
has  made  a  preliminary  assessment  of 
the  impact  of  the  rule  on  small  entities. 
As  discussed  above,  the  estimated 
compliance  costs  for  small  firms  (i.e, 
those  employing  fewer  than  20  workers) 
are  estimated  to  be  less  than  0.5  percent 
of  the  average  annual  value  of 
shipments  per  firm  and  will  be  more 
than  offset  by  the  probable  decrease  in 
workers'  compensation  costs  resulting 
fit)m  reduction  in  logging  accidents.  As 
is  the  case  for  compliance  costs  for  all 
firms  covered  under  the  standard,  the 
costs  of  compliance  for  small  firms 
would  be  very  small  compared  with  net 
income.  Therefore,  OSHA  does  not 
anticipate  the  final  rule  will  have  a 
significant  impact  on  small  firms. 

H.  Environmental  Impact  Assessment 

The  revisions  to  the  standard  have 
been  reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C  4321,  et  seq.).  the 
regulations  of  the  Council  on 
Environmental  Quajity  (CEQ)  (40  CFR 
1500),  and  the  Department  of  Labor 
(DOL)  NEPA  Procedures  (29  CFR  11).  As 
a  result  of  this  review.  OSHA  has 
determined  that  the  rule  will  have  no 
significant  environmental  impact. 

The  provisions  focus  on  training, 
work  practices,  personal  protective 
equipment,  and  protective  devices  on 
equipment  in  order  to  reduce  worker 
fatalities  and  injuries.  In  general,  these 
provisions  do  not  impact  on  air,  water, 
or  soil  quality,  plant  or  animal  life,  the 
use  of  land,  or  otlier  aspects  of  the 
environment.  The  revisions  are 
considered  excluded  actions  under 
Subpart  B,  Section  11.10  of  the  DOL 
NEPA  regulations. 

VII.  References 

In  this  preamble  to  the  revised  logging 
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Costs  for  Employee  Compensation— March 
1993.  U.S.  Department  of  L^bor,  June  18, 
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4.  Bureau  of  Labor  Statistics,  Fatal 
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Equipment  Costs  1994. 

8.  Eastern  Research  Group.  Inc.  An 
Economic  Analysis  for  an  OSHA  Standard 
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9.  Forestry  Suppliers.  Inc.,  Forestry. 
Engineering  and  Envirorunental  Equipment 
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VIII.  Statutory  Considerations 

A.  Introduction 

OSHA  has  described  the  hazards 
confronted  by  employees  who  work  in 
the  logging  industry  and  the  measures 
required  to  protect  affected  employees 
from  those  hazards  in  Section  I, 
Background,  and  Section  m.  Summary 
and  Explanation  of  the  Standard. 
respectively,  earlier  in  this  preamble. 
The  Agency  is  providing  the  following 
discussion  of  the  statutory  mandate  for 
OSHA  rulemaking  activity  to  explain 
the  legal  basis  for  its  determination  that 
the  logging  operations  standard,  as 
promulgated,  is  reasonably  necessary  to 
protect  affected  employees  from 
significant  risks  of  injury  and  death. 

Section  2(b)(3)  of  the  Occupational 
Safety  and  Health  Act  authorizes  "the 
Secretary  of  Labor  to  set  mandatory 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce",  and 
section  5(a)(2)  provides  that  "(ejach 
employer  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  under  this  Act" 
(emphasis  added).  Section  3(8)  of  the 
OSH  Act  (29  U.S.C.  652(8))  provides 
that  "the  term  'occupational  safety  and 
health  standard'  means  a  standard 
which  requires  conditions,  or  the 


adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment." 

In  two  recent  cases,  reviewing  courts 
have  expressed  concern  that  OSHA's 
interpretation  of  these  provisions  of  the 
OSH  Act,  particularly  of  section  3(8)  as 
it  pertains  to  safety  rulemaking,  could 
lead  to  overly  costly  or  under-protective 
safety  standards.  In  International  Union. 
UAWv.  OSHA.  938  F.2d  1310  (D.C.  Cir. 
1991).  the  District  of  Columbia  Circuit 
rejected  substantive  challenges  to 
OSHA's  lockout/tagout  standard  and 
denied  a  request  that  enforcement  of 
that  standard  be  stayed,  but  it  also 
expressed  concern  that  OSHA's 
interpretation  of  the  OSH  Act  could  lead 
to  safety  standards  that  are  very  costly 
and  only  minimally  protective.  In 
National  Grain  &  Feed  Ass'n  v.  OSHA 
866  F.2d  717  (5th  Cir.  1989),  the  Fifth 
Circuit  concluded  that  Congress  gave 
OSHA  considerable  discretion  in 
structuring  tlie  costs  and  benefits  of 
safety  standards  but,  concerned  that  the 
grain  dust  standard  might  be  under- 
protective,  directed  OSHA  to  consider 
adding  a  provision  that  might  further 
reduce  significant  risk  of  fire  and 
explosion. 

OSHA  rulemakings  involve  a 
significant  degree  of  agency  expertise 
and  policy-making  discretion  to  which 
reviewing  courts  must  defer.  (See  for 
example.  Building  S-  Constr.  Trades 
Dept,  AFL-CIO  v.  Brock,  838  F.2d  1258. 
1266  (D.C.  Cir.  1988);  Industrial  Union 
Dep't.  AFL-CIO  v.  American  Petroleum 
Inst.,  448  U.S.  607,  655  n.  62  (1980).)  At 
the  same  time,  the  agency's  technical 
expertise  and  policy-making  authority 
must  be  exercised  within  discemable 
parameters.  The  lockout/tagout  and 
grain  handling  standard  decisions 
sought  from  OSHA  more  clarification  on 
the  agency's  view  of  the  scope  of  those 
parameters.  In  light  of  those  decisions. 
OSHA  believes  it  would  be  useful  to 
include  in  the  preamble  to  this  safety 
standard  a  statement  of  its  view  of  the 
limits  of  its  safety  rulemaking  authority 
and  to  explain  why  it  is  confident  that 
its  interpretive  views  have  in  the  past 
avoided  regulatory  extremes  and 
continue  to  do  so  in  this  rule. 

Stated  briefly,  the  OSH  Act  requires 
that,  before  promulgating  any 
occupational  safety  standard,  OSHA 
demonstrate  based  on  substantial 
evidence  in  the  record  as  a  whole  that: 
(1)  The  proposed  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm;  (2)  compliance  is 
technologically  feasible  in  the  sense  that 
the  protective  measures  being  required 
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already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  developed;  (3) 
compliance  is  economically  feasible  in 
the  sense  that  industry  can  absorb  or 
pass  on  the  costs  without  major 
dislocation  or  threat  of  instability;  and 
(4)  the  standard  is  cost  effective  in  that 
it  employs  the  least  expensive 
protective  measures  capable  of  reducing 
or  eliminating  significant  risk. 
Additionally,  proposed  safety  standards 
must  be  compatible  with  prior  agency 
action,  must  be  responsive  to  significant 
comment  in  the  record,  and.  to  the 
extent  allowed  by  statute,  must  be 
consistent  with  appUcable  Executive 
Orders.  These  elements  limit  OSHA's 
regulatory  discretion  for  safety 
rulemaking  and  provide  a  decision- 
making firaunework  for  developing  a  rule 
within  their  parameters. 

B.  Congress  Concluded  That  OSHA 
Regulations  Are  Necessary  To  Protect 
Workers  From  Occupational  Hazards 
and  That  Employers  Should  Be 
Required  To  Reduce  or  Eliminate 
Significant  Workplace  Health  and 
Safety  Threats 

At  section  2(a)  of  the  OSH  Act  (29 
U.S.C  651(a)),  Congress  announced  its 
'  determination  that  occupational  infury 
and  illness  should  be  eliminated  as 
much  as  possible:  "The  Congress  finds 
that  occupational  injury  and  illness 
arising  out  of  work  situations  impose  a 
substantial  burden  upon,  and  are  a 
hindrance  to,  interstate  commerce  in 
terms  of  lost  production,  wage  loss, 
medical  expenses,  and  disability 
compensati<ui  payments."  Congress 
therefore  declared  "it  to  be  its  purpose 
and  policy  •  *  •  to  assure  so  far  as 
possible  every  working  man  and  woman 
in  the  Nation  safe  •  •  •  woricing 
conditions  [29  U.S.C  651(b)j." 

To  that  end,  Congress  instructed  the 
Secretary  of  Labor  to  adopt  existing 
federal  and  consensus  standards  during 
the  first  two  years  after  the  OSH  Act 
became  effective  and,  in  the  event  of 
conflict  among  any  such  standards,  to 
"promulgate  the  standard  which  assures 
the  greatest  protection  of  the  safety  or 
health  of  the  affected  employees  (29 
U.S.C  655(a)|. '  Congress  also  directed 
the  Secretary  to  set  mandatory 
occupational  safety  standards  (29  U.S.C 
651(b)(3)|,  based  on  a  rulemaking  record 
and  substantial  evidence  (29  U.S.C 
655(bK2)].  that  are  "reasonably 
necessary  or  appropriate  to  provide  safe 
'  •  •  employment  and  places  of 
employment."  When  promulgating 
permanent  saiety  or  health  standards 
that  differ  fiom  existing  national 
consoMus  standards,  the  Secretary  must 


explain  "why  the  rule  as  adopted  will 
better  effectuate  the  purposes  of  this  Act 
than  the  national  consensus  standard 
129  U.S.C  655(b)(8))."  Correspondingly. 
every  employer  must  comply  with 
OSHA  standards  and.  in  adcbtion. 
"furnish  to  each  of  his  employees 
employment  and  a  place  of  employment 
which  are  free  firom  recognized  hazards 
that  are  causing  or  are  likely  to  cause 
death  or  s^ous  physical  harm  to  his 
employees  [29  U.S.C  654(a)l." 

"Congress  understood  that  the  Act 
would  create  substantial  costs  for 
employers,  yet  intended  to  impose  such 
costs  when  necessary  to  create  a  safe 
and  healthful  working  environment 
Congress  viewed  the  costs  of  health  and 
tafety  as  a  cost  of  doing  business.  •  •  • 
ndeed.  Congress  thou^t  that  the 
financial  costs  of  health  and  safety 
iroblems  in  the  workplace  were  as  large 
IS  or  larger  than  the  financial  costs  of 
sliminaUng  these  problems  [American 
Textile  Mfrs.  Inst.  Inc.  v.  Donovan,  452 
U.S.  490,  519-522  (1981)  (ATM!); 
emphasis  was  supplied  in  original]." 
'[Tjhe  fundamental  objective  of  the  Act 
is]  to  prevent  occupational  deaths  and 
wrious  injtmes  [Whirlpool  Corp.  v. 
Marshall,  445  U.S.  1, 11  (1980)]."  "We 
enow  the  costs  would  be  put  into 
consumer  goods  but  that  is  the  price  we 
should  pay  for  the  80  million  workers 
n  America  [S.  Rep.  No.  91-1282, 91st 
:k)ng,  2d  Sess.  (1970);  H.R.  Rep.  No. 
31-1291. 91st  Cong,  2d  Sess.  (1970). 
reprinted  in  Senate  Committee  on  Labor 
uid  Public  Welfare,  Legislative  History 
of  the  Occupational  Safety  and  Health 
Act  of  1970,  (Committee  Print  1971) 
"Leg.  Hist.")  at  444  (Senator 
[Yarborough)]."  "Of  course,  it  will  cost  a 
little  more  per  item  to  produce  a 
washing  machine.  Those  of  us  who  use 
washing  machines  will  pay  for  the 
increased  cost,  but  it  is  worth  it,  to  stop 
he  terrible  death  and  injury  rate  in  this 
country  [Id.  at  324;  see  also  510-511, 
517J." 

|T)he  vitality  of  tlie  Nation's  ecoDomy  will 
ye  enhanced  by  the  greater  {>roductivity 
realized  through  saved  lives  and  useful  years 
Df  labor. 

When  one  man  is  injured  or  disabled  by  an 
industrial  accident  or  disease,  it  is  Ee  and  his 
family  who  suffer  the  most  Immediate  and 
|}6rsonal  loss.  However,  that  tragic  loss  also 

ffects  each  of  us.  As  a  result  of  occupational 
iccidents  and  disease,  over  S1.5  billion  in 

ages  is  lost  each  year  (1970  dollars],  and  the 

nual  loss  to  the  gross  national  product  is 
estimated  to  be  over  $8  billicm.  Vast 
urces  that  could  be  available  Car 

roductive  use  are  siphoned  off  to  pay 

orkmen's  compeasation  and  medical 
„xpenses.  •  •  • " 
I    Only  through  a  comprehensive  approach 
pan  we  hope  to  effect  a  significant  reduction 


in  these  job  death  and  casualty  figures.  [Id. 
at  518-19  (Senator  Cranston)] 

Congress  considered  uniform 
enforcement  crucial  because  it  would 
reduce  or  eliminate  the  disadvantage 
that  a  conscientious  employer  might 
experience  when  inter^industiy  or  intra- 
industry  competitirai  is  present 
Moreover,  "many  employers — > 
partictilarly  smaller  ones — simply 
cannot  make  the  necessary  investment 
in  health  and  safety,  and  survive 
competitively,  imless  ail  are  compelled 
to  do  so  [Leg.  Hist,  at  144, 854, 1188, 
1201J." 

Thus,  the  statutory  text  and  legislative 
history  make  clear  that  Congress 
conclusively  determined  that  OSHA 
regulation  is  necessary  to  protect 
workers  fit)m  occupational  hazards  and 
that  employers  should  be  required  to 
reduce  or  eliminate  significant 
worieplace  health  and  safety  threats. 

C.  As  Construed  by  the  Courts  and  by 
OSHA.  the  OSH  Act  Sets  a  Threshold 
and  a  Ceiling  for  Safety  Rulemaking 
That  Provide  Clear  and  Reasonable 
Parameters  for  Agency  Action 

OSHA  has  long  followed  the  teaching 
that  section  3(8)  of  the  OSH  Act  requires 
that,  before  it  promulgates  "any 
permanent  health  or  safety  standard,  [it 
must]  make  a  threshold  finding  that  a 
place  of  employment  is  unsafeK-in  the 
sense  that  significant  risks  are  present 
and  can  be  eliminated  or  lessened  by  a 
change  in  practices  [Industrial  Union 
DepX  AFL-CIO  v.  American  Petroleum 
Inst..  448  U.S.  607,  642  (1980) 
(plurality)  [Benzene);  emphasis  was 
supplied  in  original]."  When,  as 
fi^uentiy  happens  in  safety 
rulemaking,  OSHA  promulgates 
standards  that  differ. from  existing 
national  consensus  standards,  it  must 
explain  "why  the  rule  as  adopted  will 
better  effectuate  the  purposes  of  this  Act 
than  the  national  consensus  standard 
[29  U.S.C  655(b)(8)l."  Thus,  national 
consensus  and  existing  federal 
standards  that  Congress  instructed 
OSHA  to  adopt  summarily  within  twK> 
years  <A  the  OSH  Act's  inception 
provide  reference  points  concerning  the 
least  an  OSHA  standard  should  achieve 
(29  U.S.C.  655(a)).  As  a  resuh.  OSHA  is 
precluded  from  regulating  insignificant 
safety  risks  or  from  issuing  safety 
standards  that  do  not  at  least  lessen  risk 
in  a  significant  way. 

The  OSH  Act  also  limits  OSHA's 
discretion  to  issue  overly  burdensome 
rules,  as  the  agency  also  has  long 
recognized  that  "any  standard  thiat  was 
not  economically  or  technologically 
feasible  would  a  fortiori  not  be 
'reasonably  necessary  or  appropriate' 
under  the  Act.  See  Industrial  Union 


Dep't  v.  Hodgson  [499  F.2d  467.  478 
(D.C.  Cir.  1974)]  ('Congress  does  not 
appear  to  have  intended  to  protect 
employees  by  putting  their  employers 
out  of  business.')  [American  Textile 
Mfrs.  Inst.  Inc..  452  U.S.  at  513  n.  31  (a 
standard  is  economically  feasible  even  if 
it  portends  'disaster  for  some  marginal 
fiiTOs,'  but  it  is  economically  infeasible 
if  it  'threatenls]  massive  dislocation  to, 
or  imperiUsJ  the  existence  of,'  the 
industry)]." 

By  stating  the  test  in  terms  of  "threat" 
and  "peril,"  the  Supreme  Court  made 
clear  in  ATMl  that  economic 
infpqsibllity  begins  short  of  industry- 
wide bankruptcy.  OSHA  itself  has 
placed  the  line  considerably  below  this 
level.  (See  for  example,  ATMI,  452  U.S. 
at  527  n.  50;  43  FR  27.360  (June  23. 
1978).  Proposed  200  ng/m^  PEL  for 
cotton  dust  did  not  raise  serious 
possibility  of  industry-wide  bankruptcy, 
but  impact  on  weaving  sector  would  be 
severe,  possibly  requiring 
reconstruction  of  90  percent  of  all 
weave  rooms.  OSHA  concluded  that  the 
200  Mg/m'  level  was  not  feasible  for 
weaving  and  th^t  750  jig/m'  was  all  that 
could  reasonably  le  required).  See  also 
54  FR  29.245-246  (July  11. 1989); 
American  Iron  &  Steel  Institute,  939 
F.2d  at  1003.  OSHA  raised  the 
engineering  control  level  for  lead  in 
small  nonferrous  foundries  to  avoid  the 
possibility  of  bankruptcy  for  about  half 
of  small  foundries  even  though  the 
industry  as  a  whole  could  have  survived 
the  loss  of  small  firms.  Although  the 
cotton  dust  and  lead  rulemakings 
involved  health  standards,  the  economic 
feasibility  ceiling  established  therein 
applies  equally  to  safety  standards. 
Indeed,  because  feasibility  is  a 
necessary  element  of  a  "reasonably 
necessary  or  appropriate"  standard,  this 
ceiling  boundary  is  the  same  for  health 
and  safety  ra'emaking  since  it  comes 
from  section  3(8),  wliich  governs  all 
permanent  OSHA  standards. 

AH  OSHA  standards  must  also  be 
cost-effective  in  the  sense  that  the 
protective  measures  being  required  must 
be  the  least  expensive  measures  capable 
of  achieving  the  desired  end  (ATMI.  at 
514  n.  32;  Building  and  Constr.  Trades 
Dep't.  AFL-CIO  \.  Brock.  838  F.2d  1258, 
1269  p.C  Cir.  1988)).  OSHA  gives 
additional  consideration  to  financial 
impact  in  setting  the  period  of  time  that 
should  be  allowed  for  compliance, 
allowing  as  much  as  ten  years  for 
compliance  phase-in.  (See  United 
Steelworkers  of  Am.  v.  Marshall,  647 
F.2d  1189, 1278  (DC.  Cir.  1980),  cerf. 
denied.  453  U.S.  913  (1981).) 
Additionally.  OSHA's  enforcement 
policy  takes  accoimt  of  financial 
hardship  on  an  individualized  basis. 


OSHA's-Field  Operations  Manual 
provides  that,  based  on  an  employer's 
economic  situation.  OSHA  may  extend 
the  period  within  which  a  violation 
must  be  corrected  after  issuance  of  a 
citation  (CPL.  2.45B,  Chapter  III. 
paragraph  E6d(3)(a).  Dea  31. 1990). 

To  reach  the  necessary  findings  and 
conclusions  that  a  safety  standard 
substantially  reduces  a  significant  risk 
of  harm,  is  both  technologically  and 
economically  feasible,  and  is  cost 
effective,  OSHA  must  conijuct 
rulemaking  in  accord  writh  the 
requirements  of  section  6  of  the  OSH 
Act.  The  regulatory  proceeding  allows  it 
to  determine  the  qualitative  and.  if 
possible,  the  quantitative  nature  of  the 
risk  with  and  without  regulation,  the 
technological  feasibility.of  compliance, 
the  availability  of  capital  to  the  industry 
and  the  extent  to  which  that  capital  is 
required  for  other  purposes,  the 
industry's  profit  historj',  the  industry's 
ability  to  absorb  costs  or  pass  them  on 
to  the  consumer,  the  impact  of  higher 
costs  on  demand,  and  the  impact  on 
competition  with  substitutes  and 
imports.  (See  .^TMZat  2.501-2.503; 
American  Iron  &  Steel  Institute 
generally.)  Section  6(0  of  the  OSH  Act 
further  provides  that,  if  the  validity  of 
a  standard  is  challenged,  OSHA  must 
support  its  conclusions  with 
"substantia!  evidence  in  the  record 
considered  as  a  whole,"  a  standard  that 
courts  have  determined  requires  fairly 
close  scrutiny  of  agency  action  and  the 
explanation  of  that  action.  (See 
Steelworkers.  647  F.2d  at  1205-1207.) 

OSHA's  powers  are  further 
circumscribed  by  the  independent 
Occupational  Safety  and  Health  Review 
Commission,  which  provides  a  neutral 
forum  for  employer  contests  of  citations 
issued  by  OSJA  for  noncompliance 
with  health  and  safety  standards  (29 
U.S.C.  659-661;  noted  as  an  additional 
constraint  in  Benzene  at  652  n.  59). 
OSHA  must  also  respond  rationally  to 
similarities  and  differences  among 
industries  or  industry  sectors.  (See 
Building  and  Constr.  Trades  Dep't.  AFL- 
CIO  V.  Brock.  838  F.2d  1258, 1272-73 
(D.C.  Cir.  1988).) 

OSHA  safety  rulemaking  is  thus 
constrained  first  by  the  need  to 
demonstrate  that  the  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm,  and  then  by  the 
requirement  that  compliance  is 
technologically  capable  of  being  done 
and  not  so  expensive  as  to  threaten 
economic  instability  or  dislocation  for 
the  industry.  Within  these  parameters, 
further  constraints  such  as  the  need  to 
find  cost-effective  measures  and  to 
respond  rationally  to  all  meaningful 


comment  militate  against  regulatory 
extremes. 

D.  The  Logging  Operations  Standard 
Complies  With  the  Statutory  Criteria 
Described  Above  and  Is  Not  Subject  to 
the  Additional  Constraints  Applicable 
to  Section  6(b)(5)  Standards 

Standards  which  regulate  hazards  that 
are  hequently  undetectable  because 
they  are  subtle  or  develop  slowly  or 
after  long  latency  periods,  are  frequently 
referred  to  as  "health"  standards. 
Standards  that  regulate  hazards,  like 
explosions  or  electrocution,  that  cause 
immediately  noticeable  physical  harm, 
aie  called  "safety"  standai^s.  (See 
National  Grain  &  Feed  Ass'n  v.  OSHA 
(NGFA  II).  866  F.2d  717.  731.  733  (5th 
Cir.  1989).  As  noted  above,  section  3(8) 
provides  that  all  OSHA  standards  must 
be  "reasonably  necessary  or 
appropriate."  In  addition,  section  6(b)(5) 
requires  that  OSHA  set  health  standards 
which  limit  significant  risk  "to  the 
extent  feasible."  OSHA  has  determined 
that  the  revised  PPE  standard  is  a  safety 
standard,  because  the  revised  PPE 
standard  addresses  hazards,  such  as 
molten  metal,  falling  objects  and 
electricity,  that  are  immediately 
dangerous  to  life  or  health,  not  the 
longer  term,  less  obvious  hazards 
subject  to  section  6fb){5). 

The  OSH  Act  and  its  legislative 
hif-tnry  clearly  indicate  that  Congress 
intended  for  OSH.\  to  distinguish 
between  safety  standards  and  health 
standards.  For  example  in  section 
2(b)(fi)  of  the  OSH  Act,  Congress 
derla.red  that  the  goal  of  assuring  safe 
and  healthful  working  conditions  and 
preserving  human  .resources  would  be 
achieved,  in  part: 

*   *   •  by  exploring  ways  to  disco\  r-r  latent 
diseases,  establishing  causal  conn^'.iijiis 
between  diseases  and  work  In  enviionmental 
conditions,  and  conducting  other  research 
relating  to  health  problnms.  in  recognition  of 
the  fact  that  occupational  health  standards 
present  problems  often  different  from  those 
involved  in  occupational  safety. 

The  legislative  history  makes  this 
distinction  even  clearer: 

IThe  Secretary)  should  take  into  account 
that  anyone  working  in  toxic  agents  and 
physical  agents  which  might  be  hannful  may 
be  subjected  to  such  conditions  for  the  rest 
of  his  vrorkirg  life,  so  that  we  can  get  at 
something  which  might  not  be  toxic  now.  if 
he  works  in  it  a  short  time,  but  if  he  works 
in  it  the  rest  of  his  life  might  be  v-ery 
dangerous:  and  we  want  to  make  sure  that 
such  things  are  taken  into  consideration  in 
establishing  standards.  [Leg.  Hist,  at  502-503 
(Sen.  Dominick),  quoted  in  Benzene  at  648- 
49) 

Additionally,  Representative  Daniels 
distinguished  between  "insidious  'silent 


killers'  such  as  toxic  fumes,  bases,  acids, 
and  chemicals"  and  "violent  physical 
injury  causing  immediate  visible 
physical  haim"  [Leg.  Hist,  at  1003),  and 
Representative  Udall  contrasted 
insidious  hazards  like  carcinogens  with 
"the  more  visible  and  well-known 

auestion  of  industrial  accidents  and  on- 
le-job  injury"  [Leg.  Hist,  at  1004).  (See 
also,  for  example,  S.  Rep.  No.  1282,  91st 
Cong.,  2d  Sess  2-3  (1970),  U.S.  Code 
Cong.  &  Admin.  News  1970,  pp.  5177, 
5179,  reprinted  in  Leg.  Hist,  at  142-43, 
discussing  1967  Surgeon  General  study 
that  found  that  65  percent  of  employees 
in  industrial  plants  "were  potentially 
exposed  to  harmful  physical  agents, 
such  as  severe  noise  or  vibration,  or  to 
toxic  materials";  Leg.  Hist,  at  412;  id.  at 
446;  id.  at  516;  id.  at  845;  International 
Union,  UAW  at  1315.) 

In  reviewing  OSHA  rulemaking 
activity,  the  Supreme  Court  has  held 
that  section  6(b)(5)  requires  OSHA  to  set 
"the  most  protective  standard  consistent 
with  feasibility"  (Benzene  at  643  n.  48). 
As  Justice  Stevens  observed: 

The  reason  that  Congress  drafted  a  special 
section  for  these  substances  •  •  •  was 
because  Congress  recognized  that  there  were 
special  problems  in  regulating  health  risks  as 
opposed  to  safety  risks.  In  the  latter  case,  the 
risks  are  generally  immediate  and  obvious, 
while  in  the  former,  the  risks  may  not  he 
evident  until  a  worker  has  been  exposed  for 
long  periods  of  time  to  particular  substances. 
(Benzene,  at  649  n.  54.) 

Challenges  to  the  grain  dust  and 
lockout/tagout  standards  included 
assertions  that  grain  dust  in  explosive 
quantities  and  uncontrolled  energy 
releases  that  could  expose  employees  to 
crushing,  cutting,  burning  or  explosion 
hazards  were  harmful  physical  agents  so 
that  OSHA  was  required  to  apply  the 
criteria  of  section  6(b)(5)  when 
determining  how  to  protect  employees 
from  those  hazards.  Reviewing  courts 
have  uniformly  rejected  such  assertions. 
For  example,  the  Court  in  International 
Union,  UAW  v.  OSHA,  938  F.2d  1310 
(D.C.  Cir.  1991)  rejected  the  view  that 
section  6(b)(5)  provided  the  statutory 
criteria  for  regulation  of  uncontrolled 
energy,  holding  that  such  a  "reading 
would  obliterate  a  distinction  that 
Congress  drew  between  'health'  and 
'safety'  risks."  The  Court  also  noted  that 
the  language  of  the  OSH  Act  and  the 
legislative  history  supported  the  OSHA 
position  [International  Union,  UAW  at 
1314).  Additionally,  the  Court  stated: 
"We  accord  considerable  weight  to  an 
agency's  construction  of  a  statutory 
scheme  it  is  entrusted  to  administer, 
rejecting  it  only  if  unreasonable" 
[International  Union,  UAW  at  1313, 
citing  Chevron  U.S.A.,  Inc.  v.  NRDC, 
467  U.S.  837,  843  (1984)). 
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The  Court  reviewing  the  grain  dust 
standard  also  deferred  to  OSHA's 
reasonable  view  that  the  Agency  was 
not  subject  to  the  feasibility  mandate  of 
section  6(b)(5)  in  regulating  explosive 
quantities  of  grain  dust  [National  Grain 
&  Feed  Association  v.  OSHA  (NGFA 11). 
866  F.2d  717,  733  (5th  Cir.  1989)).  It 
therefore  applied  the  criteria  of  section 
3(8),  requiring  the  Agency  to  establish 
that  the  standard  is  "reasonably 
necessary  or  appropriate"  to  protect 
employee  safety. 

As  explained  in  Section  III,  Basis  for 
Agency  Action,  and  Section  V, 
Summary  and  Explanation  of  the 
Standard,  and  Section  VI.  Summary  of 
the  Final  Regulatory  Impact  Analysis 
and  Regulatory  Flexibility  Analysis,  of 
this  preamble,  OSHA  has  determined 
that  logging  operations  pose  significant 
risks  to  employees  (158  fatalities,  6,798 
lost  workday  injuries,  and  3.770  nonlost 
workday  injuries  each  year).  The 
Agency  estimates  that  compliance  with 
the  logging  operations  standard  will  cost 
$12.8  million  annually  and  will  reduce 
the  risk  of  the  hazards  encountered 
during  logging  operations  (i.e..  Ill 
fatalities,  4,759  lost  workday  injuries, 
and  2,639  nonlost  workday  injuries). 
This  constitutes  a  substantial  reduction 
of  significant  risk  of  material  harm  to 
the  72,100  logging  industry  employees 
affected.  The  Agency  believes  that 
compliance  is  technologically  feasible 
because  the  rulemaking  record  indicates 
that  the  hazard  control  measures 
required  by  the  standard  have  already 
been  implemented,  to  some  extent,  for 
all  the  logging  operations  covered  by  the 
standard.  Additionally,  OSHA  believes 
that  compliance  is  economically 
feasible,  because,  as  documented  by  the 
Regulatory  Impact  Analysis,  all 
regulated  sectors  can  readily  absorb  or 
pass  on  compliance  costs  and  economic 
benefits  will  exceed  compliance  costs. 

As  detailed  in  Section  V,  Summary 
and  Explanation  of  the  Standard,  and  in 
Section  VI,  Summary  of  the  Final 
Regulatory  Impact  Analysis  and 
Regulatory  Flexibility  Analysis,  the 
standard's  costs,  benefits,  and 
compliance  requirements  are  reasonable 
and  consistent  with  those  of  other 
OSHA  safety  standards,  such  as  PPE 
($52.4  million  annual  cost  of 
compliance  and  will  prevent  4  fatalities 
and  102,000  injuries  annually)  and 
Grain  Handling  ($5.9  to  33.4  million 
annual  cost  of  compliance  and  will 
prevent  18  fatalities  and  394  injuries 
annually)  (C/.,  59  FR  16359,  April  6, 
1994). 

OSHA  assessed  employee  risk  by 
evaluating  exposure  to  hazards  in  the 
logging  industry.  The  Regulatory 
Flexibility  Assessment,  Section  VI 


above,  presents  OSHA's  estimate  of  the 
costs  and  benefits  of  the  revised  logging 
standard. 

OSHA  has  considered  and  responded 
to  all  substantive  comments  regarding 
the  proposed  logging  standard  on  their 
merits  in  Section  IV,  Major  Issues,  and 
Section  V,  Summary  and  Explanation  of 
the  Standard,  earlier  in  this  preamble.  In 
particular,  OSHA  evaluated  all 
suggested  changes  to  the  proposed  rule 
in  terms  of  their  impact  on  worker 
safety,  their  feasibility,  their  cost 
effectiveness,  and  their  consonance  with 
the  OSH  Act. 

EX.  Recordkeeping 

This  final  rule  does  not  contain  any 
recordkeeping  requirements. 

X.  Federalism 

This  standard  has  been  reviewed  in 
accordance  with  Executive  Order  12612, 
52  FR  41685  (October  30, 1987), 
regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
policy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  Stale 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards. 
Under  the  OSH  Act  a  State  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approval  of,  a  plan  for 
the  development  of  such  standards  and 
their  enforcement.  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

■The  logging  standard  is  drafted  so  that 
loggers  in  every  State  would  be 
protected  by  general,  performance- 
oriented  standards.  To  the  extent  that 
there  are  State  or  regional  peculiarities 
caused  by  the  types  of  timber  to  be 
logged,  the  terrain,  the  climate  or  other 
factors,  States  with  occupational  safety 
and  health  plans  approved  under 
Section  18  of  the  OSH  Act  would  be 
able  to  develop  their  own  State 
standards  to  deal  with  any  special 
problems.  Moreover,  the  performance 
nature  of  this  proposed  standard,  of  and 
by  itself,  allows  for  flexibility  by  States 


and  loggers  to  provide  as  much  safety  as 
possible  using  varying  methods 
consonant  with  conditions  in  each 
State. 

In  sj^ort,  there  is  a  clear  national 
problem  related  to  occupational  safety 
and  health  in  the  logging  industry. 
While  the  individual  States,  if  all  acted, 
might  be  able  collectively  to  deal  with 
the  safety  problems  involved,  most  have 
not  elected  to  do  so  in  the  twenty-four 
years  since  the  enactment  of  the'OSH 
Act.  Those  States  which  have  elected  to 
participate  under  Section  18  of  the  OSH 
Act  would  not  be  preempted  by  this 
standard  and  would  be  able  to  deal  with 
special,  local  conditions  within  the 
framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  standard. 
State  comments  are  invited  on  this 
proposal  and  will  be  fully  considered 
prior  to  promulgation  of  a  final  rule. 

XL  State  Plan  Standards 

The  25  States  with  their  own  OSHA 
approved  occupational  safety  and  health 
plans  must  adopt  a  comparable  standard 
within  six  months  of  the  publication 
date  of  the  final  standard.  These  States 
are:  Alaska.  Arizona,  California. 
Connecticut  (for  State  and  local 
government  employees  only),  Hawaii, 
Indiana.  Iowa.  Kentucky.  Marjland. 
Michigan.  Minnesota,  Nevada,  New 
Mexico.  New  York  (for  State  and  local 
government  employees  only).  North 
Carolina.  Oregon,  Puerto  Rico.  South 
Carolina.  Tennessee.  Utah.  Vermont, 
Virginia.  Virgin  Islands,  Washington, 
and  Wyoming.  Until  such  time  as  a 
State  standard  is  promulgated.  Federal 
OSHA  will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
States. 

List  of  Subiects 

29  CFR  Part  1910 

Chain  saw.  Forestry.  Harvesting. 
Incorporation  by  reference.  Logging. 
Occupational  safety  and  health. 
Pulpwood  timber.  Safety.  Training. 

29  CFR  Part  1928 

Agriculture.  Migrant  labor. 
Occupational  safety  and  health. 

Xn.  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 

Accordingly,  pursuant  to  sections  4. 
6.  and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655. 
R57).  Secretary  of  Labor's  Order  No.  1- 


90  (55  FR  9033),  and  29  CFR  part  1911. 
29  CFR  parts  1910  and  1928  are 
amended  as  set  forth  below. 

Signed  at  Washington.  DC  this  4th  day  of 
October  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

PART  19ia-IAMENDEDl 

Subpart  R— Special  Industries 

1.  The  authority  citation  for  subpart  R 
of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sees.  4. 6.  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C  653. 
655. 657);  Secretary  of  Labor's  Order  Nos. 
12-71  (36  FR  8754).  8-76  (41  FR  25059).  9- 
83  (48  FR  35736)  or  1-90  (55  FR  9033).  as 
applicable. 

Sections  1910.261. 1910.262. 1910.265. 
1910.266. 1910.267, 1910.268.  1910.272. 
1910.274.  and  1910.275  also  issued  under  29 
CFR  part  19J1 

Section  1910.272  also  issued  under  5 
use  553. 

2.  Section  1910.266  is  revised  to  read 
as  follows; 

§1910.266    Logging  operations. 

(a)  Table  of  contents. 

This  paragraph  contains  tlie  list  of 
paragraphs  and  appendices  contained  in 
this  section. 

a.  Table  of  contents 

b.  Scope  and  application 

c.  Defmitions 

d.  General  requirements 

1.  Personal  protective  equipment 

2.  First-aid  kits 

3.  Seat  belts 

4.  Fire  extinguishers 

5.  Environmental  conditions 

6.  Work  areas 

7.  Signaling  and  signal  equipment 

8.  Overhead  electric  lines 

9.  Flanunabie  and  combustible  liquids 

10.  Explosives  and  blasting  agents 

e.  Hand  and  portable  powered  tools 

1.  General  requirements 

2.  Chain  saws 

f.  Machines 

1.  General  requirements 

2.  Machine  operation 

3.  Protective  structures 

4.  Overhead  guards 

5.  Machine  access 

6.  Exhaust  s>-stems 

7.  Brakes 

8.  Guarding 

g.  Vehicles 

h.  Tree  harvesting 

1.  General  requirements 

2.  Manual  felling 

3.  Bucking  and  limbing 

4.  Chipping 

5.  Yarding 

6.  Ijoadingand  unloading 

7.  Transport 

8.  storage 
i.  Training 

j.  Effective  date 


k.  Appendices 

Appendix  A— Minimum  First-aid  Suppbes 

Appendix  B — Minimum  First-aid  Training 

Appendix  C— Corresponding  ISO 
Agreements 

(b)  Scope  and  application. 

(1)  This  standard  establishes  safety 
practices,  means,  methods  and 
operations  for  all  types  of  logging, 
regardless  of  the  end  use  of  the  wood. 
These  t>-pes  of  logging  include,  but  are 
not  limited  to.  pulpwood  and  timber 
harvesting  and  the  logging  of  sawlogs. 
veneer  bolts,  poles,  pilings  and  other 
forest  products.  This  standard  does  not 
cover  the  construction  or  use  of  cable 
yarding  systems. 

(2)  This  standard  applies  to  all  logging 
operations  as  defined  by  this  section. 

(3)  Hazards  and  working  conditions 
not  specifically  addressed  by  tliis 
section  are  covered  by  other  applicable 
sections  of  Part  1910. 

(c)  Defmitions  applicable  to  this 
section. 

Arch.  An  open-frEmed  trailer  or  built- 
up  framework  used  to  suspend  the 
leading  ends  of  trees  or  logs  when  they 
are  skidded. 

Backcut  (felling  cut).  The  final  cut  in 
a  felling  operation. 

Ballistic  nylon.  A  nylon  fabric  of  high 
tensile  properties  designed  to  provide 
protection  from  lacerations. 

Buck.  To  cut  a  felled  tree  into  logs. 

Butt.  The  bottom  of  the  felled  part  of 
a  tree. 

Cable  yarding.  The  movement  of 
felled  trees  or  logs  from  the  area  where 
they  are  felled  to  the  landing  on  a 
system  composed  of  a  cable  suspended 
from  spars  and/or  towers.  The  trees  or 
logs  may  be  either  dragged  across  the 
ground  on  the  cable  or  carried  while 
suspended  from  the  cable. 

Chock.  A  block,  often  wedge  shaped, 
which  is  used  to  prevent  movement: 
e.g..  a  log  from  roiling,  a  wheel  from 
tumine. 

Choker.  A  sling  used  to  encircle  the 
end  of  a  log  for  yarding.  One  end  is 
passed  around  the  load,  then  through  a 
loop  eye.  end  fitting  or  other  device  at 
the  other  end  of  the  sling.  The  end  that 
passed  through  the  end  fitting  or  other 
device  is  then  hooked  to  the  lifting  or 
pulling  machine. 

Danger  tree.  A  standing  tree  that 
presents  a  hazard  to  employees  due  to 
conditions  such  as,  but  not  limited  to. 
deterioration  or  physical  damage  to  the 
root  system,  trunk,  stem  or  limbs,  and 
the  direction  and  lean  of  the  tree. 

Debark.  To  remove  bark  from  trees  or 
logs. 

Deck.  A  stack  of  trees  or  logs. 

Designated  person.  An  employee  who 
has  the  requisite  knowledge,  training 
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and  experience  to  perform  specific 
duties. 

Domino  felling.  The  partial  cutting  of 
multiple  trees  which  are  left  standing 
and  then  pushed  over  with  a  pusher 
tree. 

Fell  (fall).  To  cut  down  trees. 

Feller  (faller).  An  employee  who  fells 
trees. 

Grounded.  The  placement  of  a 
component  of  a  machine  on  the  ground 
or  on  a  device  where  it  is  firmly 
supported. 

Guarded.  Covered,  shielded,  fenced, 
enclosed,  or  otherwise  protected  by 
means  of  suitable  enclosures,  covers, 
casings,  shields,  troughs,  railings, 
screens,  mats,  or  platforms,  or  by 
location,  to  prevent  injury. 

Health  care  provider.  A  health  care 
practitioner  operating  with  the  scope  of 
his/her  license,  certificate,  registration 
or  legally  authorized  practice. 

Landing.  Any  place  where  logs  are 
laid  after  being  yarded,  and  before 
transport  from  the  work  site.     , 

Limbing.  To  cut  branches  off  felled 
trees. 

^Lodged  tree  (hung  tree).  A  tree  leaning 
against  another  tree  or  object  which 
prevents  it  from  fialling  to  the  ground. 

Log.  A  segment  sawed  or  split  from  a 
felled  tree,  such  as,  but  not  limited  to, 
a  section,  boh,  or  tree  length. 

Logging  operations.  Operations 
associated  with  felling  and  moving  trees 
and  logs  from  the  stump  to  the  point  of 
delivery,  such  as,  but  not  limited  to, 
marking,  felling,  bucking,  limbing, 
debarking,  chipping,  yarding,  loading, 
unloading,  storing,  and  transporting 
machines,  equipment  and  personnel 
from  one  site  to  another. 

Machine.  A  piece  of  stationary  or 
mobile  equipment  having  a  self- 
contained  powerplant,  that  is  operated 
off-road  and  used  for  the  movement  of 
material.  Machines  include  but  are  not 
limited  to  tractors,  skidders,  front-end 
loaders,  scrapers,  graders,  bulldozers, 
swing  yarders,  log  stackers  and 
mechanical  felling  devices,  such  as  tree 
shears  and  feller-bunchers. 

Rated  capacity.  The  maximum  load  a 
system,  vehicle,  machine  or  piece  of 
equipment  was  designed  by  the 
manufacturer  to  handle. 

Root  Wad.  The  ball  of  a  tree  root  and 
dirt  that  is  pulled  from  the  ground  wher 
a  tree  is  uprooted. 

Serviceable  condition.  A  state  or 
ability  of  a  tool,  machine,  vehicle  or 
other  device  to  operate  as  it  was 
intended  by  the  manufacturer  to 
operate. 

Skidding.  The  yarding  of  trees  or  logs 
by  pulling  or  towing  them  across  the 
ground. 

Slope  (grade).  The  increase  or 
decrease  in  altitude  over  a  horizontal 


distance  expressed  as  a  percentage.  For 
example,  a  change  of  altitude  of  20  feet 
(6  m)  over  a  horizontal  distance  of  100 
feet  (30  m)  is  expressed  as  a  20  percent 
slooe. 

Snag.  Any  standing  dead  tree  or 
portion  thereof. 

Spring  pole.  A  tree,  segment  of  a  tree, 
limb,  or  sapling  which  is  under  stress  or 
tension  due  to  the  pressure  or  weight  of 
another  object. 

Tie  down.  Chain,  cable,  steel  strips  or 
fiber  webbing  and  binders  attached  to  a 
truck,  trailer  or  other  conveyance  as  a 
means  to  secure  loads  and  to  prevent 
them  from  shifting  or  moving  when  they 
are  being  transported. 

Undercut.  A  notch  cut  in  a  tree  to 
guide  the  direction  of  the  tree  fall  and 
to  prevent  splitting  or  kickback. 

vehicle.  A  car,  bus,  truck,  trailer  or 
semi-trailer  that  is  used  for 
transportation  of  employees  or 
movement  of  material. 

Winching.  The  winding  of  cable  or 
rope  onto  a  spool  or  drum. 

Yarding.  Tne  movement  of  logs  from 
the  place  they  are  felled  to  a  landing. 

(a)  General  requirements.  (1)  Personal 
protective  equipment,  (i)  The  employer 
shall  assure  that  personal  protective 
equipment,  including  any  personal 
protective  equipment  provided  by  an 
employee,  is  maintained  in  a  serviceable 
condition. 

(ii)  The  employer  shall  assure  that 
personal  protective  equipment, 
including  any  personal'protective 
equipment  provided  by  an  employee,  is 
inspected  before  initial  use  during  each 
workshift.  Defects  or  damage  shall  be 
repaired  or  the  unserviceable  personal 
protective  equipment  shall  be  replaced 
before  work  is  commenced. 

(iii)  The  employer  shall  provide,  at  no 
cost  to  the  employee,  and  assure  that 
each  employee  handling  wire  rope 
wears  cotton  gloves  or  other  hand 
protection  which  the  employer 
demonstrates  provides  equivalent 
protection. 

(iv)  The  employer  shall  provide,  at  no 
cost  to  the  employee,  and  assure  that 
each  employee  who  operates  a  chain 
saw  wears  ballistic  nylon  leg  protection 
or  other  leg  protection  the  employer 
demonstrates  provides  equivalent 
protection.  The  leg  protection  shall 
cover  the  full  length  of  the  thigh  to  the 
top  of  the  boot  on  each  leg  to  protect 
against  contact  with  a  moving  chain 
saw.  Exception:  This  requirement  does 
not  apply  when  an  employee  is  working 
as  a  climber  if  the  employer 
demonstrates  that  a  greater  hazard  is 
posed  by  wearing  leg  protection  in  the 
particular  situation,  or  when  an 
employee  is  working  from  a  vehicular 
mounted  elevating  and  rotating  work 


platform  meeting  the  requirements  of  29 
CFR  1910.68. 

(v)  The  employer  shall  assure  that 
each  employee  s^all  wears  foot 
protection,  such  as  heavy-duty  loigging 
boots,  that  are  waterproof  or  water 
repellant,  cover  and  provide  support  to 
the  ankle,  and  protect  the  employee 
from  penetration  by  chain  saws.  Sharp, 
calk-soled  boots  or  other  slip-resistant 
type  boots  may  be  worn  where  the 
employer  demonstrates  that  they  are 
necessary  for  the  employee's  job,  the 
terrain,  the  timber  type,  and  the  weather 
conditions,  provided  that  foot 
protection  otherwise  required  by  this 
paragraph  is  met. 

(vij  Tne  employer  shall  provide,  at  no 
cost  to  the  employee,  and  assiu^  that 
each  employee  who  works  in  an  area 
where  there  is  potential  fbr  head  injury 
from  falling  or  flying  objects  wears  head 
protection  meeting  the  requirements  of 
subpart  I  of  Fart  1910. 

(vii)  The  employer  shall  provide,  at 
no  cost  to  the  employee,  and  assure  that 
each  employee  who  works  in  an  area 
there  is  a  potential  for  injury  due  to 
falling  or  flying  objects  wears  eye  and 
face  protection  meeting  the 
requirements  of  subpart  I  of  Part  1910. 
Logger-type  mesh  screens  may  be  worn 
where  the  employer  demonstrates  that 
they  provide  equivalent  protection. 

(2)  First-aid  kits,  (i)  The  employer 
shall  provide  first-aid  kits  at  each  work 
site  where  felling  is  being  conducted,  at 
each  landing,  and  on  each  employee 
transport  vehicle.  The  number  of  first- 
aid  kits  and  the  content  of  each  kit  shall 
reflect  the  degree  of  isolation,  the 
number  of  employees,  and  the  hazards 
reasonably  anticipated  at  the  work  site. 

(ii)  At  a  minimum,  each  first-aid  kit 
shall  contain  the  items  listed  in 
Appendix  A  at  all  times. 

(iii)  The  number  and  content  of  first- 
aid  kits  shall  be  reviewed  and  approved 
at  least  annually  by  a  health  care 
provider. 

(iv)  The  employer  shall  maintain  the 
contents  of  each  first-aid  kit  in  a 
serviceable  condition. 

(3)  Seat  belts.  For  each  vehicle  or 
machine  (equipped  with  ROPS/POPS  or 
overhead  guards),  including  any  vehicle 
or  machine  provided  by  an  employee, 
the  employer  shall  assure: 

(i)  Tnat  a  seat  belt  is  provided  for  each 
vehicle  or  machine  operator; 

(ii)  That  each  employee  uses  the 
available  seat  belt  while  the  vehicle  or 
machine  is  being  operated; 

(iii)  That  each  employee  securely  and 
tightly  fastens  the  seat  belt  to  restrain 
the  employee  within  the  vehicle  or 
machine  cab; 

(iv)  That  each  machine  seat  belt  meets 
the  requirements  of  the  Society  of 
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Automotive  Engineers  Standard  SAE 
1386,  June  1985.  "Operator  Restraint 
Systems  for  Off-Road  Work  Machines." 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Ftegister  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Society  of 
Automotive  Engineers.  400 
Commonwealth  Drive,  Warrendale,  PA 
15096.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
room  N2625.  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700. 
Washington,  DC. 

(v)  That  seat  belts  are  not  removed 
firom  any  vehicle  or  machine.  The 
,  employer  shall  replace  each  seat  belt 
which  has  been  removed  from  any 
vehicle  or  machine  that  was  equipped 
with  seat  belts  at  the  time  of 
manufacture;  and 

(vi)  That  each  seat  belt  is  maintained 
in  a  serviceable  condition. 

(4)  Fire  extinguishers.  The  employer 
shall  provide  and  maintain  portable  fire 
extinguishers  on  each  machine  and 
vehicle  in  accordance  with  the 
requirements  of  subpart  L  of  Part  1910. 

(5)  Environmental  conditions.  All 
work  shall  terminate  and  each  employee 
shall  move  to  a  place  of  safety  when 
environmental  conditions,  such  as  but 
not  limited  to,  electrical  storms,  high 
winds,  heavy  rain  or  snow,  extreme 
cold,  dense  fog,  fires,  mudslides,  and 
darkness,  may  endanger  an  employee  in 
the  performance  of  their  job. 

(6)  Work  areas,  (i)  Employees  shall  be 
spaced  and  the  duties  of  each  employee 
shall  be  organized  so  the  actions  of  one 
employee  will  not  create  a  hazard  for 
any  other  employee. 

(ii)  Work  areas  shall  be  assigned  so 
that  trees  cannot  fall  into  an  adjacent 
occupied  work  area.  The  distance 
between  adjacent  occupied  work  areas 
shall  be  at  least  two  tree  lengths  of  the 
trees  being  felled.  The  distance  between 
adjacent  occupied  work  areas  shall 
reflect  the  degree  of  slope,  the  density 
of  the  growth,  the  height  of  the  trees,  the 
soil  structure  and  other  hazards 
reasonably  anticipated  at  that  work  site. 
A  distance  of  greater  than  two  tree 
lengths  shall  be  maintained  between 
adjacent  occupied  work  areas  on  any 
slope  where  rolling  or  sliding  of  trees  or 
logs  is  reasonablv  foreseeable. 

(iii)  Each  employee  shall  work  in  a 
position  or  location  that  is  within  visual 
or  audible  contact  with  another 
employee. 

(iv)  The  employer  shall  account  for 
each  employee  at  the  end  of  each 
work<;hift. 


(7)  Signaling  and  signal  equipment,  (i) 
Hand  signals  or  audible  contact,  sudi  as 
but  not  limited  to.  whistles,  horns,  or 
radios,  shall  be  utilized  whenever  noise, 
distance,  restricted  visibility,  or  other 
factors  prevent  clear  \mderstanding  of 
normal  voice  communications  between 
employees. 

(ii)  Engine  noise,  such  as  fit>m  a  chain 
saw,  is  not  an  acceptable  means  of 
signaling.  Other  locally  and  regionally 
recognized  signals  may  be  used. 

(iii)  Only  a  designated  person  shall 
give  signals,  except  in  an  emergency. 

(8)  Overhead  electric  lines,  (i)  Logging 
operations  near  overhead  electric  lines 
shall  be  done  in  accordance  with  the 
reouirements  of  29  CFR  1910.333(c)(3). 

fii)  The  employer  shall  notify  the 
power  company  immediately  if  a  felled 
tree  makes  contact  with  any  power  line. 
Each  employee  shall  remain  clear  of  the 
area  until  the  power  company  advises 
that  there  are  no  electrical  hazards. 

(9)  Flammable  and  combustible 
liquids,  (i)  Flammable  and  combustible 
liquids  shall  be  stored,  handled, 
transported,  and  used  in  accordance 
with  the  requirements  of  subpart  H  of 
Part  1910. 

(ii)  Flammable  and  combustible 
liquids  shall  not  be  transported  in  the 
driver  compartment  or  in  any  passenger- 
occupied  area  of  a  machine  or  vehicle. 

(iii)  Each  machine,  vehicle  and 
portable  powered  tool  shall  be  shut  off 
during  fueling. 

(iv)  Flammable  or  combustible  liquids 
shall  not  be  used  to  start  fires. 

(10)  Explosives  and  blasting  agents,  (i) 
Explosives  and  blasting  agents  shall  be 
stored,  handled,  transported,  and  used 
in  accordance  with  the  requirements  of 
subpart  H  of  part  1910. 

(ii)  Only  a  designated  person  shall 
handle  or  use  explosives  and  blasting 
agents. 

(iii)  Explosives  and  blasting  agents 
shall  not  be  transported  in  the  driver 
compartment  or  in  any  passenger- 
occupied  area  of  a  machine  or  vehicle. 

(e)  Hand  and  portable  powered  tools. 
(1)  General  requirements,  (i)  The 
employer  shall  assure  that  each  hand 
and  portable  powered  tool,  including 
any  tool  provided  by  an  employee,  is 
maintained  in  serviceable  condition. 

(ii)  The  employer  shall  assure  that 
each  tool,  including  any  tool  provided 
by  an  employee,  is  inspected  before 
initial  use  during  each  workshift.  At  a 
minimum,  the  inspection  shall  include 
the  following: 

(A)  Handles  and  guards,  to  assure  that 
they  are  sound,  tight-fitting,  properly 
shaped,  free  of  splinters  and  sharp 
edges,  and  in  place; 

(B)  Controls,  to  assure  proper 
function; 


(C)  Chain-saw  chains,  to  assure  proper 
adjustment; 

(D)  Chain-saw  mufflers,  to  assure  that 
they  are  operational  and  in  place; 

(E)  Chain  brakes  and  nose  shielding 
devices,  to  assure  that  they  are  in  place 
and  function  properly; 

(F)  Heads  of  shock,  impact-driven  and 
driving  tools,  to  assure  that  there  is  no 
mushrooming; 

(G)  Cutting  edges,  to  assure  that  they 
are  sharp  and  properly  shaped;  and 

(H)  All  other  safety  devices,  to  assure 
that  they  are  in  place  and  function 
properly. 

(iii)  The  employer  shall  assure  that 
each  tool  is  used  only  for  purposes  for 
which  it  has  been  designed. 

(iv)  When  the  head  of  any  shock, 
impact-driven  or  driving  tool  begins  to 
chip,  it  shall  be  repaired  or  removed 
from  service. 

(v)  The  cutting  edge  of  each  tool  shall 
be  sharpened  in  accordance  with 
manufacturer's  specifications  whenever 
it  becomes  dull  during  the  workshift, 

(vi)  Each  tool  shall  be  stored  in  the 
provided  location  when  not  being  used 
at  a  work  site. 

(vii)  Racks,  boxes,  holsters  or  other 
means  shall  be  provided,  arranged  and 
used  for  the  transportation  of  tools  so 
that  a  hazard  is  not  created  for  any 
vehicle  operator  or  passenger. 

(2)  Chain  saws,  (i)  Each  chain  saw 
placed  into  initial  service  after  the 
effective  date  of  this  section  shall  be 
equipped  with  a  chain  brake  and  shall 
otherwise  meet  the  requirements  of  the 
ANSI  B175. 1-1991  "Safety 
Requirements  for  Gasoline-Powered 
Chain  Saws."  Each  chain  saw  placed 
into  service  before  the  effective  date  of 
this  section  shall  be  equipped  with  a 
protective  device  that  minimizes  chain- 
saw  kickback.  No  chain-saw  kickback 
device  shall  be  removed  or  otherwise 
disabled.  This  incorporation  by 
reference  was  approved  by  the  Director  • 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  National  Standards  Institute, 
11  West  42nd  Street,  New  York,  NY 
10036.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  200  Constitution  Avenue  NW., 
room  N2625.  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(ii)  Each  gasoline-powered  chain  isaw 
shall  be  equipped  with  a  continuous 
pressure  throttle  control  system  which 
will  stop  the  chain  when  pressure  on 
the  throttle  is  released. 
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(iii)  The  chain  saw  shall  be  operated 
and  adjusted  in  accordance  vrith  the 
manufacturer's  instnictions. 

(iv)  The  chain  saw  shall  be  fueled  at 
least  20  feet  (6  m)  from  any  open  flame 
or  other  source  of  ignition. 

(v)  The  chain  saw  shall  be  started  at 
least  10  feet  (3  m)  from  the  fueling  area 

(vi)  The  chain  saw  shall  be  started  or 
the  ground  or  where  otherwise  fimiiy 
supported. 

fvii)  The  chain  saw  shall  be  started 
with  the  chain  brake  engaged. 

(viii)  The  chain  saw  shall  be  held 
with  the  thumbs  and  fingers  of  both 
hands  encircling  theliandles  during 
operation  unless  the  employer 
demonstrates  that  a  greater  hazard  is 
posed  by  keeping  both  bands  on  the 
chain  saw  in  that  particular  situation. 

(ix)  The  chain-saw  operator  shall  be 
certain  of  footing  before  starting  to  cut 
The  chain  saw  shall  not  be  used  in  a 
position  or  at  a  distance  that  could 
cause  the  operator  to  become  off- 
balance,  to  have  insecure  footing,  or  to 
relinquish  a  firm  grip  on  the  saw. 

(x)  Prior  to  felling  any  tree,  the  chain  - 
saw  operator  shall  clear  away  brush  or 
other  potential  obstacles  which  might 
interfere  with  cutting  the  tree  or  using 
the  retreat  path. 

(xi)  The  chain  saw  shall  not  be  used 
to  cut  directly  overhead. 

(xii)  The  chain  saw  shall  be  carried  i)i 
a  manner  that  will  prevent  operator 
contact  %vith  the  cutting  chain  and 
muffler. 

(xiii)  The  chain  saw  shall  be  shut  off 
or  at  idle  before  the  feller  starts  his 
retreat. 

(xiv)  The  chain-saw  shall  be  shut 
down  or  the  chain  brake  shall  be 
engaged  whenever  a  saw  is  carried 
further  than  50  feet  (15.2  m).  The  chair 
saw  shall  be  shut  down  or  the  chain 
brake  shall  be  engaged  when  a  saw  is 
carried  less  than  50  feet  if  conditions 
such  as,  but  not  limited  to,  the  terrain, 
underbrush  and  slippery  surfaces,  may 
create  a  hazard  for  an  employee. 

(f)  Machines.  (1)  General 
requirements,  (i)  The  employer  shall 
assure  that  each  maciiine,  including  ar  y 
machine  provided  by  an  employee,  is 
maintained  in  serviceable  condition. 

(ii)  Tlie  employer  shall  assure  that 
each  machine,  including  any  machine 
provided  by  an  employee,  is  inspected 
before  initial  use  during  eai^  workshi^ 
Defects  or  damage  shall  be  repaired  or 
the  unserviceable  machine  shall  be 
replaced  before  work  is  commenced. 

(iii)  The  employer  shall  assure  that 
operating  and  maintenance  instnictioi^ 
are  available  on  the  TUffcin^  or  in  the 
area  whare  the  machine  is  bung 
operated.  Each  aaachiaa  operator  and 
maintenance  employee  shall  consply 
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with  the  operating  and  maintenance 

instructions. 

^    (2)  h4achine  operation,  (i)  The 

machine  shall  be  started  and  operated 

only  by  a  designated  person. 

(ii)  Stationary  logging  machines  and 
their  components  shall  be  anchored  or 
otherwise  stabilized  to  prevent 
movement  during  operatiao. 

(iii)  The  rated  capacity  of  any 
machine  shall  not  be  exceeded. 

(iv)  The  machine  shall  not  be 
operated  on  any  slope  which  is  greater 
than  the  maximum  slope  recommended 
by  the  manufacturer. 

(v)  Before  starting  or  moving  any 
machine,  the  operator  shall  determine 
that  no  employee  is  in  the  path  of  the 
machine. 

(vi)  The  machine  shall  be  opwrated 
only  Irom  the  operator's  station  or  as 
otherwise  reconunended  by  the 
manufacturer. 

(vii)  The  machine  shall  be  operated  at 
such  a  distance  from  employees  and 
other  machines  such  that  operation  will 
not  create  a  hazard  for  an  employee. 

(viii)  No  employee  other  than  the 
operator  shall  ride  on  any  mobile 
machine  unless  seating,  seat  belts  and 
other  protection  eqxuvalent  to  that 
provided  for  the  operator  are  provided. 

(ix)  No  employee  shall  ride  on  any 
load. 

(x)  Before  any  machine  is  shut  down, 
the  machine  brake  locks  or  parking 
brakes  shall  be  applied.  Eadi  oioving 
element,  such  as  but  not  limited  to,  such 
as  blades,  buckets  and  shears,  shall  be 
grounded. 

(xi)  After  the  machine  engine  is  shut 
down,  pressure  or  stored  energy  from 
hydraulic  and  pneumatic  stiuaga 
devices  shall  be  dischaiged. 

(xii)  The  rated  capacity  of  any  vehicle 
transporting  a  machine  shall  not  be 
exceeded. 

(xiii)  The  machine  shall  be  loaded, 
secured  and  imloaded  so  that  it  mil  not 
create  a  hazard  for  any  employee. 

(3)  Protective  structures,  (i)  Each 
tractor,  skidder,  swing  yarder,  log 
stacker  and  mechanical  felling  device, 
such  as  tree  shears  w  feUer-buncher, 
placed  into  initial  service  after  Febiriary 
9, 1995  shall  be  equipped  with  falling 
object  protective  structure  (POPS)  and/ 
or  rollover  protective  structure  (ROPS). 
The  employer  shall  replace  FOPS  or 
ROPS  whidh  have  been  removed  froin_ 
any  machine.  Excejdkm:  This 
requirement  does  not  apply  to  machines 
which  are  capable  of  360  de^ee 
rotation. 

(ii)  ROPS  shall  be  installed,  tested. 
and  maintained  in  aocordance  with  the 
Society  of  Automotive  Engineers  SAE 
J1040,  April  1988,  Terfomance  Criteria 
for  Rollover  Protective  Structures 


(ROPS)  for  Construction,  Eaithmoving, 
Forestry,  and  Mining  Machines."  This 
incorpOTation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Society  of 
Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Ck>nstitution  Avenue  NW., 
room  N2B25,  Washington,  DC  20210,  or 
at  the  Office  of  the  Fmleral  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(iii)  FOPS  shall  be  installed,  tested 
and  maintained  in  accordance  with  the 
Society  of  Automotive  Engineers  SAE 
)231,  January  1981,  "Minimum 
Performance  Criteria  for  Falling  Object 
Protective  Structures  (FOPS)."  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Society  of 
Automotive  Engineers,  400 
Commonwealth  Dr.,  Warrendale,  PA 
15096.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue.  NW. 
Room  N262S,  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  Suite  700, 
Washington.  DC. 

(iv)  ROPS  and  FOPS  shall  meet  the 
requirements  of  the  Society  of 
Automotive  Engineers  SAE  )397,  April 
1988,  "Deflection  Limiting  Volume- 
ROPS/PC«>S  Laboratory  Evahiation." 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Society  of 
Automotive  Engineers,  400 
Commonwealth  Drive.  Warrendale,  PA 
15096.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW. 
Room  N2625.  Washington.  DC  20210.  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

(v)  Each  protective  structure  shall  be 
-of  a  siee  that  does  not  impede  the 
operator's  normal  movements. 

(vi)  The  overiiead  covering  of  eech 
cab  shall  be  of  solid  material  and  shall 
extend  over  the  entire  canopy. 

(vii)  The  lower  portion  ot  each  cab,  up 
to  the  top  of  the  instrument  panel,  or 
extending  24  (60.9  an)  indies  up  from 
the  cds  floor  if  the  machine  does  not 
have  an  instrument  panel,  shall  be 


completely  enclosed,  except  at 
entrances,  with  solid  material  to  prevent 
objects  from  entering  the  cab. 

(viii)  The  upper  portion  of  each  cab 
shall  be  fully  enclosed  with  mesh 
material  with  openings  no  greater  than 
2  inches  (5.08  cm)  at  its  least 
dimension,  or  with  other  materials 
which  the  employer  demonstrates 
provides  equivalent  protection  and 
visibilitv. 

(ix)  Tne  enclosure  of  the  upper 
portion  of  each  cab  shall  allow 
maximum  visibility. 

(x)  When  transparent  material  is  used 
to  enclose  the  upper  portion  of  the  cab, 
it  shall  be  made  of  safety  glass  or  other 
material  that  the  employer  demonstrates 
provides  equivalent  protection  and 
visibility. 

(xi)  Transparent  material  shall  be  kept 
clean  to  assure  operator  visibility. 

(xii)  Transparent  material  that  may 
create  a  hazard  for  the  operator,  such  as 
but  not  limited  to,  cracked,  broken  or 
scratched  safety  glass,  shall  be  replaced. 

(xiii)  Deflectors  shall  be  installed  in 
front  of  each  cab  to  deflect  whipping 
saplings  and  branches.  Deflectors  shall 
be  located  so  as  not  to  impede  visibility 
and  access  to  the  cab. 

(xiv)  The  height  of  each  cab  entrance 
shall  be  at  least  52  inches  (1.3  meters) 
from  the  floor  of  the  cab. 

(xv)  Each  machine  operated  near 
cable  yarding  operations  shall  be 
equipped  with  sheds  or  roofs  of 
sufficient  strength  to  provide  protection 
from  breaking  lines. 

(4)  Overhead  guards.  Each  forklift 
shall  be  equipped  with  an  overhead 
guard  meeting  the  requirements  of  the 
American  Society  of  Mechanical 
Engineers,  ASME  B56.6-1992  (with 
addenda),  "Safety  Standard  for  Rough 
Terrain  Forklift  Trucks."  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  Society 
of  Mechanical  Engineers,  United 
Engineering  Center,  345  East  47th 
Street,  New  York,  NY  10017-2392. 
Copies  may  be  inspected  at  the  Docket 
Office.  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW. 
Room  N2625,  Washington.  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(5)  Machine  access,  (i)  Machine 
access  systems,  meeting  the 
specifications  of  the  Society  of 
Automotive  Engineers,  SAE  J185,  June 
1988,  "Recommended  Practice  for 
Access  Systems  for  On^-Road 
Machines,"  shall  be  provided  for  each 


machine  where  the  operator  or  any 
other  employee  must  climb  onto  the 
machine  to  enter  the  cab  or  to  perform 
maintenance.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Raster  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
Society  of  Automotive  Engineers,  400 
Commonwealth  Drive.  Warrendale,  PA 
15096.  Copies  may  be  inspected  at  the 
Docket  Office,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW. 
Room  N2625,  Washington,  DC  20210,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(ii)  Each  machine  cab  shall  have  a 
second  means  of  egress. 

(iii)  Walking  and  working  surfaces  of 
each  machine  and  machine  work  station 
shall  have  a  slip  resistant  surface  to 
assure  safe  footing. 

(iv)  The  walking  and  working  surface 
of  each  machine  shall  be  kept  free  of 
waste,  debris  and  any  other  material 
which  might  result  in  fire,  slipping,  or 
falling. 

(6)  Exhaust  systems,  (i)  The  exhaust 
pipes  on  each  machine  shall  be  located 
so  exhaust  gases  are  directed  away  from 
the  operator. 

(ii)  The  exhaust  pipes  on  each 
machine  shall  be  mounted  or  guarded  to 
protect  each  employee  from  accidental 
contact. 

(iii)  The  exhaust  pipes  shall  be 
equipped  with  spark  arresters.  Engines 
equipped  with  turbochargers  do  not 
require  spark  arresters. 

(iv)  Each  machine  muffler  provided 
by  the  manufacturer,  or  their  equivalent, 
shall  be  in  place  at  all  times  the 
machine  is  in  operation. 

(7)  Brakes,  (i)  Brakes  shall  be 
sufficient  to  hold  each  machine  and  its 
rated  load  capacity  on  the  slopes  over 
which  it  is  being  operated. 

(ii)  Each  machine  shall  be  equipped 
with  a  secondary  braking  system,  such 
as  an  emergency  brake  or  a  parking 
brake,  which  shall  be  effective  in 
stopping  the  machine  and  maintaining 
parking  performance,  regardless  of  the 
direction  of  travel  or  whether  the  engine 
is  running. 

(8)  Guarding,  (i)  Each  machine  shall 
be  equipped  with  guarding  to  protect 
employees  from  exposed  moving 
elements,  such  as  but  not  limited  to, 
shafts,  pulleys,  belts  on  conveyors,  and 
geare,  in  accordance  with  the 
requirements  of  subpart  O  of  part  1910. 

(ii)  Each  machine  used  for  debarking, 
limbing  and  chipping  shall  be  equipped 
with  guarding  to  protect  employees 
from  flying  wood  chunks,  logs,  chips, 
bark,  limbs  and  other  material  in 


accordance  with  the  requirements  of 
subpart  O  of  part  1910. 

(iii)  The  guarding  on  each  machine 
shall  be  in  place  at  all  times  the 
machine  is  in  operation. 

(g)  Vehicles.  (1)  The  employer  shall 
assure  that  each  vehicle  used  to 
transport  any  employee  off  public  roads 
or  to  perform  any  logging  operation, 
including  any  vehicle  provided  by  an 
employee,  is  maintained  in  serviceable 
condition. 

(2)  The  employer  shall  assure  each 
vehicle  used  to  transport  any  employee 
off  public  roads  or  to  perform  any 
logging  operation,  including  any  vehicle 
provided  by  an  employee,  is  insi>ected 
before  initial  use  during  each  workshift. 
Defects  or  damage  shall  be  repaired  or 
the  unserviceable  vehicle  shall  be 
replaced  before  work  is  commenced. 

(3)  The  employer  shall  assure  that 
operating  and  maintenance  instructions 
are  available  in  each  vehicle.  Each 
vehicle  operator  and  maintenance 
employee  shall  comply  with  the 
operating  and  maintenance  instructions. 

(4)  The  employer  shall  assure  that 
each  vehicle  operator  has  a  valid 
operator's  license  for  the  class  of  vehicle 
being  operated. 

(5)  Mounting  steps  and  handholds 
shall  be  provided  for  each  vehicle 
wherever  it  is  necessary  to  prevent  an 
employee  from  being  injured  when 
entering  or  leaving  the  vehicle. 

(6)  The  seats  of  each  vehicle  shall  be 
securely  fastened. 

(7)  The  requirements  of  paragraphs 
(f)(2)(iii).  (f)(2)(v).  (f)(2)(vii),  (0(2)(x), 
(0(2)(xiii),  and  (f)(7)  of  this  section  shall 
also  apply  to  each  vehicle  used  to 
transport  any  employee  off  public  roads 
or  to  perform  any  logging  operation, 
including  any  vehicle  provided  by  ar 
employee. 

(h)  Tree  hanvsting.  (1)  General 
requirements,  (i)  Trees  shall  not  be 
felled  in  a  manner  that  may  create  a 
hazard  for  an  employee,  such  as  but  not 
limited  to,  striking  a  rope,  cable,  power 
line,  or  machine. 

(ii)  The  immediate  supervisor  shall  be 
consulted  when  unfamiliar  or  unusually 
hazardous  conditions  necessitate  the 
supervisor's  approval  before  cutting  is 
commenced. 

(iii)  While  manual  felling  is  in 
progress,  no  yarding  machine  shall  be 
operated  within  two  tree  lengths  of  trees 
being  manually  felled. 

(iv)  No  employee  shall  approach  a 
feller  closer  than  two  tree  lengths  of 
trees  being  felled  until  the  feller  has 
acknowledged  that  it  is  safe  to  do  so.  ~ 
unless  the  employer  demonstrates  that  a 
team  of  employees  is  necessary  to 
manually  fell  a  particular  tree. 
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(v)  No  employee  shall  approach  a 
mechanical  felling  opeiatioG  closer  than 
two  tree  lengths  of  the  trees  beiitg  Mled 
until  the  machine  operator  has 
acknowledged  that  it  is  safe  to  do  sa 

(vi)  Each  danger  tree  shall  be  felled, 
removed  or  avoided.  Each  danger  tree, 
including  lodged  trees  and  snags,  shall 
be  felled  or  removed  using  mechanical 
or  other  techniques  that  minimize 
employee  exposure  before  work  is 
commenced  in  the  area  of  the  danger 
tree.  If  the  danger  tree  is  not  felled  or 
removed,  it  shall  be  marked  and  no 
work  shall  be  conducted  within  two  tree 
lengths  of  the  danger  tree  unless  the 
employer  demonstrates  that  a  shorter 
distance  will  not  create  a  hazard  for  an 
employee. 

(vii)  Each  danger  tree  shai'i  be 
carefully  checked  for  signs  of  loose  bark, 
broken  branches  and  limbs  or  other 
damage  before  they  are  felled  or 
removed.  Accessible  loose  bark  and 
other  damage  that  may  create  a  hazard 
for  an  employee  shall  be  removed  or 
held  in  place  before  felling  or  removing 
the  tree. 

(viii)  Felling  on  any  slope  where 
rolling  or  sliding  of  trees  or  logs  is 
reasonably  foreseeable  shall  be  done 
uphill  from,  or  on  the  same  level  as, 
previously  felled  trees. 

(ix)  Domino  felling  of  trees,  including 
danger  trees,  is  prohibited. 

(2)  Manual  felling,  (i)  Before  felling  is 
started,  the  feller  shall  plan  and  clear  a 
retreat  path.  The  retreat  path  shall 
-  extend  diagonally  away  from  the 
expected  felling  line  unless  the 
employer  demonstrates  that  such  a 
retreat  path  poses  a  greater  hazard  than 
an  alternate  retreat  path. 

(ii)  Before  each  tree  is  felled, 
conditions  such  as,  t>ut  not  limited  to. 
snow  and  ice  accumulation,  the  wind, 
the  lean  of  tree,  dead  limbs,  and  the 
location  of  other  trees,  shall  be 
evaluated  by  the  feller ^nd  precautions 
taken  so  a  hazard  is  not  created  for  an 
employee. 

(iii)  Each  tree  shall  be  checked  for 
accumulations  of  snow  and  ice. 
Accumulations  of  snow  and  ice  that 
may  create  a  hazard  for  an  employee 
shall  be  removed  before  felling  is 
commenced  in  the  area  or  the  area  shall 
be  avoided. 

(iv)  When  a  spring  pole  or  other  tree 
under  stress  is  cut,  no  employee  other 
than  the  feller  shall  be  closer  than  two 
trees  lengths  when  the  stress  is  released. 

(v)  An  undercut  shall  be  made  in  eech 
tree  being  felled  unless  the  employer 
demonstrates  that  felling  the  particular 
tree  without  an  undercut  will  not  create 
a  hazard  for  an  employee.  The  undercut 
shall  b«  of  a  size  so  the  tree  will  not 


split  and  will  fall  in  the  intended 
direction. 

(vi)  A  backcut  shall  be  made  in  eech 
tree  being  felled.  The  beckcut  shall 
allow  for  sufficient  hinge  wood  to  guide 
the  tree  and  prevent  it  from  pmaaturely 
slibjping  or  twisting  off  tbe  stump. 

(vii)  The  backcut  shall  be  above  the 
level  of  the  horizontal  cut  of  the 
undercut.  Exception:  The  backcut  may 
be  at  or  below  the  horizontal  cut  in  tree 
pulling  operations. 

(3)  Bucking  and  limbing,  (i)  Bucking 
and  limbing  on  any  slope  wlMre  rolling 
or  sliding  of  trees  or  1(^  is  reasonably 
foreseeable  shall  be  done  on  the  uphill 
side  of  each  tree,  unless  the  employer 
demonstrates  that  it  is  not  feasible  to 
buck  or  limb  on  the  uphill  side. 
Whenever  bucking  or  limbing  is  done 
from  the  downhill  side,  the  tree  shall  be 
secured  with  chocks  to  prevent  it  from 
rolling,  sliding  or  swinging. 

(ii)  Before  bucking  or  limbing  wind- 
thrown  trees,  precautions  shall  be  taken 
to  prevent  the  root  wad,  butt  or  logs 
from  striking  an  employee.  These 
precautiozis  include,  but  are  not  limited 
to,  chocking  or  moving  the  tree  to  a 
stable  position. 

(4)  Chipping  (in-woods  locations),  (i) 
Chipper  access  covers  or  doors  shall  not 
be  opened  until  the  drum  or  disc  is  at 

a  complete  stop. 

(ii)  Infeed  and  discharge  ports  shall  be 
guarded  to  prevent  contact  with  the 
disc,  knives,  or  blower  blades. 

(iii)  The  chipper  shall  be  shut  do%vn 
and  locked  out  in  accordance  with  the 
requirements  of  29  CFR  1910.147  when 
an  employee  performs  any  servicing  or 
maintenance. 

(iv)  Detached  trailer  chippers  shall  be 
chocked  during  usage  on  any  slope 
where  rolling  or  sliding  of  the  chipper 
is  reasonably  foreseeable. 

(5)  Yarding,  (i)  No  log  shall  be  moved 
until  each  employee  is  in  the  clear. 

(ii)  Each  choker  shall  be  hooked  and 
unhooked  from  the  uphill  side  or  end  of 
the  log,  unless  the  employer 
demonstrates  that  is  it  not  feasible  in  the 
particular  situation  to  hook  or  unhook 
the  choker  from  the  uphill  side.  Where 
the  choker  is  hooked  or  unlnxriied  from 
the  downhill  side  or  end  of  the  log.  the 
log  shall  be  securely  chocked  to  prevent 
rolling,  sliding  or  swimsing. 

(iii)  Each  choker  shall  lie  poutioned 
near  the  end  of  the  log  or  tree  length. 

(iv)  Each  machine  wall  be  positioned 
during  winching  so  the  machine  and 
winch  are  operated  within  their  design 
limits. 

(v)  No  yardii^  line  shall  not  be  moved 
unless  the  yarder  operator  has  clearly 
received  and  understood  the  signal  to 
do  so.  When  in  doubt,  the  yarder 
operator  shall  repeat  the  signal  as  it  is 


imderstood  and  wah  for  a  oonfinning 
signal  befofe  moving  any  line. 

(vi)  No  load  shall  exceed  the  rated 
capacity  of  the  pallet,  trailer,  or  other 
carrier. 

(vii)  Towed  equipment,  such  as  but 
not  limited  to,  skid  pans,  pellets,  arches, 
and  trailers,  shall  be  attached  to  eech 
machine  or  vehicle  in  such  a  manner  as 
to  allow  a  lull  90  degree  turn;  to  prevent 
overrunning  of  the  towing  machine  or 
vehicle;  and  to  assure  that  the  operator 
is  always  in  control  of  the  towed 
equipment. 

(viii)  The  yarding  machine  or  vehicle, 
including  its  load,  shall  be  operated 
vrith  safe  clearance  from  all 
obstructions. 

(ix)  Each  yarded  tree  shall  be  placed 
in  a  location  that  does  not  create  a 
hazard  for  an  employee  and  an  orderly 
manner  so  that  the  trees  are  stable 
before  bucking  or  limbing  is 
commenced. 

(6)  Loading  and  unloading,  (i)  The 
transport  vehicle  shall  be  positioned  to 
provide  working  clearance  between  the 
vehicle  and  the  deck. 

(ii)  Only  the  loading  or  unloading 
machine  operator  and  other  personnel 
the  employer  demonstrates  are  essential 
shaU  be  in  the  work  area  during  loading 
and  imloading. 

(iii)  No  transport  vehicle  operator 
shall  remain  in  the  €:ab  during  loading 
and  unloading  if  the  logs  are  carried  or 
moved  over  the  truck  cab.  unless  the 
employer  demonstr^es  that  it  is 
necessary  for  the  operator  to  do  so. 
Where  the  transport  vehicle  operator 
remains  in  the  cab,  the  employer  shall 
provide  operator  protection,  such  as  but 
not  limited  to,  reinforcement  of  the  cab. 

(iv)  Each  log  shall  be  placed  on  a 
transport  vehicle  in  an  orderly  manner 
and  tightly  secured. 

(v)  The  load  shall  be  positioned  to 
prevent  slippage  or  loss  during  handling 
and  transport. 

(vi)  Each  stake  and  chock  which  is 
used  to  trip  loads  shall  be  so 
constructed  that  the  tripping 
mechanism  is  activated  on  l^e  side 
opposite  the  release  of  the  load. 

(vii)  Each  tie  dovm  shall  be  left  in 
place  over  the  peak  log  to  secure  all  logs 
until  the  unloving  lines  or  other 
protection  the  employer  d^nonstrates  is 
equivafent  has  been  put  in  place.  A 
stake  of  sufficient  strength  to  %nthstand 
the  forces  of  shifting  or  moving  logs, 
shall  be  considered  equivalent 

{>rotection  provided  that  the  logs  are  not 
oaded  hi^er  than  the  stake. 

(viii)  Each  tie  down  shall  be  released 
only  from  tbe  side  on  which  the 
unloading  machine  operates,  except  as 
follows: 


(A)  When  the  tie  down  is  released  by 
a  remote  control  device;  and 

(B)  When  the  employee  making  the 
release  is  protected  by  racks,  stanchions 
or  other  protection  the  employer 
demonstrates  is  capable  of  withstanding 
the  force  of  the  1ms. 

(7)  Transport,  llie  tran^Mirt  vehicle 
operator  shall  assure  that  each  tie  down 
is  tight  before  tnn^Kxtii^  the  load. 
While  enroute,  the  opeiator  shall  cfaedc 
and  tighten  the  tie  downs  whenever 
there  is  reason  to  brieve  that  tbe  tie 
downs  have  looaened  or  the  load  hat 
shifted. 

(8)  Storage.  Each  deck  shall  be' 
OHistructed  and  located  so  it  is  stable 
and  provides  each  employee  with 
enough  room  to  safely  move  and  work 
in  the  area. 

(i)  Training.  (1)  The  employer  shall 
provide  training  for  each  employee, 
including  supervisors,  at  no  cost  to  the 
employee. 

(2)  Frequency.  Training  shall  be 
provided  as  follows: 

(i)  As  soon  as  possible  but  not  later 
than  the  effective  date  of  this  section  for 
initial  training  for  each  ciurent  and  new 
employee; 

(li)  Prior  to  initial  assignment  for  ea<± 
new  employee: 

(iii)  Whenever  the  employee  is 
assigned  new  work  tasks,  tools, 
equipment,  machines  or  vehicles;  and 

(iv)  Whenever  an  employee 
demonstrates  imsafe  job  performance. 

(3)  ContuA.  At  a  minimum,  training 
shall  consist  of  the  foUowii^  tUmfp^y 

(i)  Safe  performance  of  assigned  work 
tasks; 

(ii)  Safe  use,  operation  and 
maintenance  of  tools,  machines  and 
vehicles  the  employee  uses  or  operates, 
including  emphasis  on  imderstanding 
and  following  the  manufacturer's 
operating  and  maintenance  instructions, 
warnings  and  precautions; 

(iii)  Recognition  of  safety  and  health 
hazards  associated  with  the  employee's 
specific  work  tasks,  including  the  use  of 
measures  and  work  practices  to  prevent 
or  control  those  hazards; 

(iv)  Recognition,  prevention  and 
control  of  other  safety  and  health 
hazards  in  the  logging  industry; 

(v)  Procedures,  practices  and 
requirements  of  the  employer's  work 
site;  and 

(vi)  The  requirements  of  this  standard. 

(4)  Training  of  an  employee  due  to 
unsafe  job  performance,  or  assignment 
of  new  work  tasks,  tools,  equipment, 
machines,  or  vehicles;  may  be  limited  to 
those  elements  in  paragraph  (i)(3)  of  this 
section  which  are  relevant  to  the 
drciunstances  giving  rise  to  the  need  for 
training. 

(5)  Portability  of  training,  (i)  Each 
current  employee  who  has  received 


training  in  the  particular  elonents 
specified  in  paragraph  (i)(3)  of  this 
section  shall  not  be  required  to  be 
retrained  in  those  elements. 

(ii)  Each  new  employee  who  has 
received  training  in  the  particular 
elements  specified  in  paragraph  (iM3)  of 
this  section  shall  not  be  required  to  be 
retrained  in  those  ekments  imor  to 
initial  assignmenL 

(iii)  The  employer  shall  train  eedi 
current  and  new  employee  in  those 
elements  for  Mrfaicfa  die  enqployee  has 
not  received  training. 

(iv)  The  employer  is  re^>on«ble  for 
ensuring  that  each  ciurent  and  new 
employee  can  properly  and  safely 
perfrnm  the  woA  tasks  and  operate  the 
tools,  equipment,  machines,  and 
vehicles  used  in  their  job. 

(6)  Each  new  employee  and  each 
employee  who  is  required  to  be  trained 
as  specified  in  para^aph  (iM2)  of  this 
section,  shall  work  under  the  close 
supervision  of  a  designated  person  until 
the  employee  demonstrates  to  the 
employer  the  ability  to  safely  perform 
their  new  duties  IndependenUy. 

(7)  First-aid  training,  (i)  The  employer 
shall  assiue  that  each  employee, 
including  supervisora.  receives  or  has 
received  first-aid  and  CPR  training 
meeting  at  least  the  requir«n«its 
specified  in  Appendix  B. 

(ii)  Tbe  employer  shaU  assure  that 
each  emfrioyee  receives  first-aid  training 
at  least  every  three  years  and  receives 
CPR  training  at  least  annually. 

(iii)  The  employer  shall  assiue  that 
each  employee's  first-aid  and  CPR 
training  and/or  certificate  of  training 
remain  current. 

(8)  All  training  shall  be  conducted  by 
a  designated  person. 

(9)  The  employer  shall  assure  that  all 
training  required  by  this  section  is 
presented  in  a  manner  that  the 
employee  is  able  to  understand.  The 
employer  shall  assure  that  all  training 
materials  used  are  appropriate  in 
content  and  vocabukry  to  the 
educational  level,  literacy,  and  language 
skills  of  the  employees  being  trained. 

(10)  Certification  of  training,  (i)  The 
employer  shall  verify  compliance  with 
paragraph  (i)  of  this  section  by 
preparing  a  written  certification  record. 
The  written  certification  record  shall 
contain  the  name  or  other  identity  of  the 
employee  trained,  the  date(s)  of  the 
training,  and  the  signatxire  of  the  person 
who  conducted  the  training  or  the 
signature  of  the  employer.  If  the 
employer  relies  on  training  conducted 
prior  to  the  employee's  hiring  or 
completed  prior  to  the  effective  date  of 
this  section,  the  certification  record 
shall  indicate  the  date  the  employer 


detennined  the  prior  training  was 
adequate, 
(ii  J  The  laost  recent  tralniog 

certification  shall  be  maintained. 

ill)  Safety  and  health  meetiitgs.  The 
employer  shall  hold  safety  and  health 
meetings  as  necessary  and  at  least  each 
month  for  each  employee.  Safety  and 
health  meetings  may  he  caiducted 
individually,  in  crew  meetings,  in  lager 
groups,  or  as  part  of  other  staff  meetings. 

(j)  Effective  date.  This  section  is 
effective  February  9, 1995.  All 
requirements  under  this  section 
commence  on  the  effective  date. 

(k)  Appendices.  Apftendices  A  and  B 
of  this  section  are  maadatocy.  The 
information  contained  in  Appendix  C  of 
this  sectiim  is  informatioDal  and  is  not 
intmded  to  create  any  additional 
obligati<ms  not  otherwise  imposed  or  to 
detract  from  existing  regulations. 

AppemUai  A  to  §  ino.2«S— Fint-aii  Kite 

The  foUowing  is  deemed  to  be  the 
minimally  accaptakls  numbu  and  type  of 
fint-aid  supplies  for  fint-std  kits  raquind  far 
logging  work  sites  under  paragraph  (d)(2). 
The  contents  of  the  first-aid  kit  listed  should 
be  adequate  fat  small  work  sitM,  ooosmUi^ 
of  approximately  two  or  three  employees. 
When  largO' operations  or  multiple 
operations  being  conducted  at  tbe  same 
location,  additional  &rst-aid  kits  should  be 
provided  at  the  w(^  site  or  additional 
quantities  of  supplies  should  tn  inchidad  in 
the  first-aid  kits. 

1.  GauxB  pads  (at  least  4"  x  4"). 

2.  Two  large  gauze  pads  (at  least  8"x  10"). 

3.  Box  adhesive  t>andages  (band-aids). 

4.  One  package  gauze  roller  bandage  at 
least  2"  %vide. 

5.  Two  triangular  bandages. 

6.  Wound  cleaning  agent  such  as  sealed, 
moistened  towelettes. 

7.  Scissore. 

8.  Blankets. 

9.  Tweezers. 

10.  Adhesive  tape. 

11.  Latex  gloves. 

12.  Resuscitation  equipment,  such  as  a 
resuscitation  bag,  airway,  or  pocket  mask. 

13.  Indelible  marking  pen. 

14.  Two  elastic  wraps. 

15.  Diphenhydramine  Hydrochloride  elixir 
or  capsules. 

16.  Tourniquet. 

17.  Wire  splint. 

18.  Directions  for  requesting  emergency 
assistance. 

19.  Recordkeeping  forms. 

Appendix  B  to  §  1910.26fr—FirBt-aJd  and 
CPR  Training  (Mandatory) 

The  following  is  deemed  to  be  the  minimal 
acceptable  first-aid  and  CPR  training  program 
for  employees  engaged  in  logging  activities. 

First-aid  and  CPR  training  shall  be 
conducted  using  the  conventional  methods  of 
training  such  as  lecture,  demonstration, 
practical  exercise  and  examination  (both 
Mrritten  and  practical).  The  length  of  training 
must  be  sufficient  to  assure  that  trainees 


UMI 
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understand  the  concepts  of  first  aid  and  can 
demonstrate  their  ability  to  perform  the 
various  procedures  contained  in  the  outline 
below. 

At  a  minimum,  first-aid  and  CPR  training 
shall  consist  of  the  following: 

1.  The  definition  of  first  aid. 

2.  Legal  issues  of  applying  first  aid  (Good 
Samaritan  Laws). 

3.  Basic  anatomy. 

4.  Patient  assessment  and  first  aid  for  the 
following: 

a.  Respiratory  arrest. 

b.  Cardiac  arrest. 
c  Hemorrhage. 

d.  Lacerations/abrasions. 

e.  Amputations. 


SAE  standard 


SAEJ1040 

SAE  J397 
SAEJ231 
SAEJ386 
SAEJ186 


ISO  standard 


ISO  3471-1 

ISO  3164 
ISO  3449 
ISO  6683 
ISO  2897 


f.  Musculoskeletal  injuries. 

g.  Shock. 

h.  Eye  injuries. 

i.  Bums. 

j.  Loss  of  consciousness. 

k.  Extreme  temperature  exposure 
(hypothermia/hyperthermia) 

1.  Paralysis 

m.  Poisoning. 

n.  Loss  of  mental  functioning  (psychosis/ 
hallucinations,  etc.).  Artificial  ventilation. 

o.  Drug  overdose. 

5.  CPR. 

6.  Application  of  dressings  and  slings. 

7.  Treatment  of  strains,  sprains,  and     ° 
fractures. 

8.  Inunobilization  of  injured  persons. 


9.  Handling  and  transporting  injured 
persons. 

10.  Treatment  of  bites,  stings,  or  contact 
with  poisonous  plants  or  animals. 

Appendix  C  to  §  1910,266--Comparable  ISO 
Standards  (Non^mandatoiy) 

The  following  International  Labor 
Organization  (ISO)  standards  are  comparable 
to  the  corresponding  Society  of  Automotive 
Engineers  (Standards  that  are  referenced  in 
this  standard.) 

Utilization  of  the  ISO  standards  in  lieu  of 
the  corresponding  SAE  standards  should 
result  in  a  machine  that  meets  the  OSHA 
standard. 


Wednesday 
October  12.  1994 


Subject 


Pefformance  Criteria  for  Rollovef  Protective  Structures  (ROPS)  for  Construction,  Earthmoving,  Forestry  and 

Mining  Machines. 
Deflection  Lim  ting  Volume— ROPS/FOPS  Laboratory  Evaluation. 
Minimum  Peril  inn^we  Criteria  for  Falling  Object  Protective  Structures  (FOPS). 
Operator  Rest  aint  Systems  for  Off-Road  Work  Machines. 
Access  Systei  is  for  Off-Road  Machines. 


3.  The  intTod|ictory  text  of  paragraph 
(r)(5)  of  §  1910.269  is  revised  to  read  as 
follows: 

f  1910.260   Electrical  protective  equipmant 

•        •        *        •        • 

(r)*  •  • 

(5)  Gasoline-engine  power  saws. 
Gasoline-engine  power  saw  operations 
shall  meet  the  requirements  of 
§  1910.266(e}  and  the  following: 


PART1928--{AMENDED] 

Subpart  B— Appllcat>ility  of  Standards 

4.  The  authority  citation  for  part  1928 
continues  to  read  as  follows: 

Authority:  Sees.  4, 6, 8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C  653, 
655, 657);  Secretary  of  Labor's  Order  No.  12- 
71  (36  PR  8754).  8-76  (41  PR  25059),  9-83 
(48  PR  35736)  or  1-90  (55  PR  9033),  as 
applicable:  and  29  CPR  part  1911. 


Section  1928.21  also  issued  under  5  U.S.C 
553. 

5.  Paragraph  (a)(3)  of  §  1928.21  is 
revised  to  read  as  follows: 

S  1928.21    Applicable  Standards  in  29  CFR 
Part  1910. 

(a)*  *  • 

(3)  Logging  Operations— §  1910.266; 

•        •        •        •        * 

(PR  Doc.  94-24898  Piled  10-11-94;  8:45  am] 
BiJJNQ  COM  4S10-M-* 


Part  III 

Department  of 
Justice 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 


Title  IV  Missing  and  Exploited  Ciiildren's 
Program  Long  Range  Plan  and  FY  95 
Program  Priorities;  Notice 


DEPARTMENT  OF  JUSTICE 

Ofllc*  Of  Juvenile  Justice  and 
Delinquency  Prevention 

THie  IV  Missing  and  Exploited 
Children's  Program  Long  Range  Plan 
and  FY  95  Program  Priorities 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  DOJ. 
ACTION:  Proposed  Long  Range  Plan  and 
Fiscal  Year  1995  Program  Priorities  for 
Public  Comment. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Oelinquency  Prevention  is 
publishing  its  Title  IV  Missing  and 
Exploited  Children's  Program  proposed 
long  range  plan  and  program  priorities 
for  Fiscal  Year  1995  for  public 
comment.  Based  on  the  analysis  of 
public  comments,  OJJDP  will  issue  its 
fmal  Fiscal  Year  1995  priorities  and 
begin  implementation  of  the  long  range 
plan. 

DATES:  Comments  must  be  received  by 
mail  or  delivered  to  OJJDP  on  or  before 
5:00  p.m.  e.s.t.  on  December  9, 1994. 
ADDRESSES:  Public  comments  may  be 
mailed  to  Darlene  Brown,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  633  Indiana  Avenue  NW,, 
Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  C.  Laney,  Director,  Missing  and 
Exploited  Children's  Program  (202) 
307-5940. 

SUPPLEMENTARY  INFORMATION:  The 
Missing  and  Exploited  Children's 
Program  is  administered  by  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP).  Pursuant  to  the 
provisions  of  Section  406  (a)(2)  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended  (42 
U.S.C.  5576),  OJJDP  is  publishing  for 
public  comment  both  a  proposed  long 
range  plan  and  its  Fiscal  Year  1995 
program  priorities  for  activities 
authorized  under  Title  FV,  the  Missing 
Children's  Act  (42  U.S.C.  5651-5665a), 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended  (42 
U.S.C.  5601  et  seq.).  Taking  into 
consideration  comments  received  on  the 
proposed  long  range  plan  and  program 
priorities,  OJJDP  will  develop  and 
publish  a  Final  long  range  plan  and  its 
Fiscal  Year  1995  Program  Priorities.  The 
long  range  plan  will  describe  the 
Office's  goals  and  strategies  for  Title  IV 
activities  over  the  next  three  years  and 
specify  particular  program  activities 
OJJDP  anticipates  funding  during  Fiscal 
Year  1995  using  Title  IV  funds. 
ELIGIBIUTY:  The  applicants  must  be 
public  agencies  or  nonprofit  private 


01  ^izations,  or  combinations  thereof 
to  be  eligible  for  funding  under  Title  IV 
th  i  Missing  Children's  Assistance  Act 
(4  2  U.S.C.  5651-5665a),  of  Juvenile 
Ju  stice  and  Delinquency  Prevention  Act 
ofll974,  as  amended  (42  U.S.C.  5601  et 
S0g.). 

The  actual  solicitation  of  grant 
amplications  to  implement  program 
priorities  for  Fiscal  Year  1995  will  be 
published  at  a  later  date  in  the  Federal 
Register.  No  proposals,  concept  papers, 
or  other  application  materials  should  be 
silbmitted  at  this  time. 

luction 

This  Long  Range  Plan  is  designed  to 
oithestrate  the  use  of  funds  allocated  by 
O^ngress  under  Title  IV  for  services  to 
be  provided  to  missing  and  exploited 
cljildren  and  their  families.  OJJDP  will 
UK  the  Long  Range  Plan  to  establish  a 
series  of  goals,  strategies,  and  programs. 
In  total,  the  Plan  will  help  OJJDP  set 
a4nual  priorities,  develop  program  goals 

|d  objectives,  select  applicants  for 

,-ard,  and  deliver  technical  assistance 

|d  training  to  the  field. 
.  he  Proposed  Long  Range  Plan  was 

fveloped  by  evaluating  documents 
such  as  research  reports,  program 
pi  iblications,  and  working  papers 
a\  ailable  from  Title  IV  fund  recipients 
th  at  address  issues  related  to  Title  IV. 
Tke  National  Center  for  Missing  and 
Elploited  Children  (NCMEC)  provided 
ttJe  results  of  two  focus  groups 
injvolving  parents  and  law  enforcement 
pArsonnel  who  have  been  involved  in 
fa  nily  abduction  cases  reported  to 

n:mec. 

Two  work  sessions  were  held 
in  volving  a  multi-disciplinary  group  of 
at  endees  who  were  asked  to  identify 
ci  itical  issues  that  should  be  addressed 
b   a  Title  IV  Long  Range  Plan.  Those 
s<  ssions  included  Title  FV  grantees  as 
wpll  as  representatives  from  other 
Federal  agencies  who  deal  with 
pi  ograms  and  services  related  to  missing 
a^d  exploited  children.  Input  gathered 
through  these  work  sessions  was  given 
gi  eat  weight  in  developing  the  plan. 

N  ature  of  the  Problem 

Much  has  been  written  by 
p  petitioners  and  researchers  regarding 
tl  e  three  major  problem  areas  addressed 
b; '  Title  FV:  family  abductions;  non- 
fa  mily  abductions;  and  child 
e:  :ploitation.  The  Long  Range  Plan  takes 
ii  to  account  current  knowledge  about 
tl  ese  three  major  categories  of  child 
V  ctimization  and  the  impact  these 
e  ents  have  on  children  and  families. 
Tne  statistics  and  analysis  on  the 
following  pages  were  obtained  from  the 
1 190  National  Incidence  Study  of 
N  issing,  Abducted,  Runaway  and 


Thrownaway  Children  in  America 
(NISMART). 

Family  Abduction 

There  are  an  estimated  354,100  family 
abductions  a  year.  Forty-six  percent  of 
these  (an  estimated  163,200  abductions) 
involve  concealment  of  the  child, 
transporting  the  child  out  of  state,  or  an 
intent  by  the  abductor  to  keep  the  child 
indefinitely  or  to  permanently  alter 
custody.  Of  this  more  serious  category 
of  abductions,  a  little  over  half  are 
perpetrated  by  men,  noncustodial 
fathers  and  father  figures.  Most  victims 
are  children  from  ages  2  to  11.  Half 
involve  unauthorized  takings  while  half 
involve  failures  to  return  the  child  after 
an  authorized  visit  or  stay.  Fifteen 
percent  of  these  abductions  involve  the 
use  of  force  or  violence  and  75  to  85 
percent  involve  interstate  transportation 
of  the  child.  About  half  of  family 
abductions  occur  before  the  marital 
relationship  ends.  Another  41  percent 
did  not  occur  until  two  or  more  years 
after  a  divorce  or  separation,  usually 
after  parents  develop  new  households, 
move  away,  develop  new  relationships, 
or  become  disenchanted  with  the  legal 
system.  Over  half  occur  in  the  context 
of  relationships  with  a  history  of 
domestic  violence.  An  estimated  49 
percent  of  abductors  have  criminal 
records.  A  significant  number  have  a 
history  of  violent  behavior,  substance 
abuse,  or  emotional  disturbance. 

Abducted  children  suffer  significant 
harm.  It  is  not  uncommon  for  child 
victims  of  family  abduction  to  have 
their  names  and  appearance  altered,  to 
experience  medical  or  physical  neglect, 
unstable  schooling,  homelessness,  or 
frequent  moves.  They  are  often  told  lies 
about  the  abduction  and  the  left-behind 
parent,  even  that  the  left-behind  parent 
is  dead.  Many  child  victims  of  family 
abduction  experience  substantial 
psychological  consequences  and 
emotional  distress.  Trauma  symptoms 
may  be  evident  for  up  to  four  or  five 
years  after  recovery. 

Non-Family  Abduction 

An  estimated  3,200  to  4,600  short- 
term  non-family  abductions  are  known 
to  law  enforcement  each  year.  Of  these, 
an  estimated  200  to  300  are 
stereotypical  kidnappings  where  a  child 
is  gone  overnight,  is  killed,  is 
transported  a  distance  of  50  miles  or 
more,  or  where  the  perpetrator  intends 
to  keep  the  child  permanently.  Young 
teenagers  and  girls  are  the  most 
common  victims.  Two-thirds  of  short- 
term  abductions  involve  a  sexual 
assault.  A  majority  of  the  victims  are 
abducted  from  the  street.  Over  85 
percent  involve  force,  and  over  75 
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percent  involve  use  of  a  weapon.  Most 
episodes  last  less  than  a  day.  The 
number  of  short-terra  abductions  is 
considered  by  most  researchers  and 
practitioners  to  be  imderestimated  due 
to  police  reporting  methods  and  lack  of 
reporting  on  the  part  of  victims.  Based 
on  FBI  data,  there  were  an  estimated  43 
to  147  stranger  abduction  homicides  of 
children  annually  between  1976  and 
1987.  There  are  an  estimated  114,600 
attempted  non-family  (stranger) 
abductions  each  year,  usually  involving 
an  attempt  to  lure  a  child  into  a  car.  In 
a  majority  of  these  cases,  the  police 
were  not  contacted. 

Child  Exploitation 

Children  are  at  risk  of  being 
victimized  as  the  result  of  a  wide  range 
of  circumstances  that  fall  into 
essentially  three  categories;  running 
away,  being  thrownaway  by  parents  or 
guardians,  or  being  otherwise  lost  or 
missing. 

There  are  an  estimated  446,700 
runaways  from  households  each  year.  In 
addition,  an  estimated  12,800  children 
run  from  juvenile  facilities.  Many 
children  who  run  from  households  also 
run  from  facilities.  About  one  third  of 
these  runaways  left  home  or  a  juvenile 
facility  more  than  once.  Of  all 
runaways,  133,500  are  without  a  secure 
and  familiar  place  to  stay  diuing  their 
episode.  More  than  a  third  of  runaways 
run  away  more  than  once  during  the 
year.  One  in  10  go  a  distance  of  more 
than  100  miles.  Of  runaways  from 
juvenile  facilities,  almost  one-half  leave 
the  state.  Runaways  are  mostly 
teenagers  but  abnost  10  j)ercent  were 
aged  11  and  younger.  They  tend  to  come 
disproportionately  fi^m  step-parent 
households.  Family  conflict  seems  to  be 
the  heart  of  most  runaway  episodes. 
Between  60  and  70  percent  report  being 
seriously  abused  physically.  Sexual 
abuse  estimates  range  from  25  to  80 
percent.  Runaways,  particularly  chronic 
runaways,  are  at  higher  risk  for  physical 
and  sexual  victimization,  substance 
abuse,  sexually  transmitted  diseases, 
unintended  pregnancies,  violence,  and 
suicide. 

There  are  an  estimated  127,100 
thrownaway  children  who  are  directly 
told  to  leave  the  household,  have  been 
away  from  home  and  are  not  allowed 
back  by  a  caretaker,  whose  caretaker 
makes  no  effort  to  recover  a  child  who 
has  run  away,  or  who  has  been 
abandoned  or  deserted.  By  comparison, 
there  is  1  child  who  is  a  thrownaway  for 
every  4  that  are  runaways.  An  estimated 
59,200  thrownaway  children  are 
without  a  secure  and  familiar  place  to 
.^tay  during  the  episode.  Most 
thrownaways  are  older  teenagers,  but 


abandoned  children  tend  to  be  yoimg 
(half  under  the  age  of  4).  Thrownaways 
are  concentrated  in  low  income  families 
and  families  without  both  natural 
parents.  Compared  to  nmaways, 
thrownaways  experience  more  violence 
and  conflict  within  their  families  and 
are  less  likely  to  return  home. 

There  are  an  estimated  438,200 
children  who  are  lost,  injured,  or 
otherwise  missing  each  year.  Of  these, 
139,100  cases  are  serious  enough  that 
the  police  are  called.  Almost  half 
involve  children  under  4.  Most  of  these 
episodes  last  less  than  a  day.  A  fifth  of 
the  children  experienced  physical  harm. 
Fourteen  percent  of  the  children  were 
abused  or  assaulted  during  the  episode. 

Impact  on  Children  ana  Families:  The 
majority  of  families  of  missing  diildren 
experience  substantial  psychological 
consequences  and  emotional  distress. 
The  level  of  emotional  distress  equals  or 
exceeds  the  emotional  distress  for  other 
groups  of  individuals  exposed  to 
traimia,  such  as  combat  veterans  and 
victims  of  rape/assault/other  violent 
crime.  Families  where  the  missing  child 
is  subsequently  recovered  deceased 
exhibit  the  highest  level  of  emotional 
distress.  Once  home,  a  third  of  the 
missing  children  live  in  constant  fear  of 
a  reabduction.  Abnost  four-fifths  of 
victims  and  families  of  missing  children 
do  not  receive  mental  health  or 
counseling  services. 

System  Needs 

The  Missing  Children's  Assistance 
Act  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  describes  services  that  the 
Administrator  shall  consider  for 
funding.  They  are:  establish  and  operate 
a  national  24  hour  toll-free  telephone 
line  and  operate  a  national  resource 
center  and  clearinghouse;  coordinate 
public  and  private  programs  which 
locate,  recover,  or  reunite  missing 
children  with  their  legal  custodians;  to 
disseminate  nationally,  information 
about  innovative  and  model  missing 
children's  programs,  services,  and 
legislation;  provide  technical  assistance 
and  training  to  law  enforcement 
agencies.  State  and  local  governments, 
elements  of  the  criminal  justice  system, 
public  and  private  nonprofit  agencies, 
and  individuals  in  the  prevention, 
investigation,  prosecution,  and 
treatment  of  the  missing  and  exploited 
child  case  and  in  locating  and 
recovering  missing  children; 
periodically  conduct  national  incidence 
studies;  provide  information  to  lawftil 
use  of  school  records  and  birth 
certificates  to  identify  and  locate 
missing  children;  and  to  educate 
parents,  children,  and  community 


agencies  and  organizations  in  ways  to 
prevent  the  abduction  and  sexual 
exploitation  of  children.  The  following 
critical  issues  describe  needs  that 
should  be  addressed  through  a  Long 
Range  Plan  for  Title  IV.  They  were  the 
result  of  two  work  sessions  held  for  the 
purpose  of  developing  this  plan. 

*  Training  at  the  community  level  for 
agency  staffs.  Not  enough  training  is 
available  to  inform  professionals  in  a 
wide  range'of  agencies  about  the 
relationship  between  missing  and 
exploited  children's  issues  and  other 
community  problems.  This  training 
should  promote  the  implementation  of 
multi-disciplinary  approaches  and 
formal  inter-agency  cooperation. 

*  Identifying  the  missing  and 
exploited  children  problem  in 
communities.  Too  many  communities 
do  not  recognize  in  measurable  terms 
the  nature  and  scope  of  problems  of 
missing  children  and  various  forms  of 
child  exploitation.  Many  communities 
do  not  recognize  that  they  have  a 
missing  children  problem.  As  a  result, 
system-wide  planning  for  the  allocation 
of  resources  does  not  address  issues 
related  to  missing  and  exploited 
children  and  their  families. 

*  Developing  executive  level 
commitment.  Executives  of  criminal  and 
juvenile  justice  agencies  who  have 
responsibility  for  missing  and  exploited 
children  cases  have  not  been  adequately 
targeted  to  receive  information  and 
training  related  to  missing  and  exploited 
children.  As  a  result,  missing  and 
exploited  childrens'  issues  have  not 
been  given  the  level  of  priority 
necessary  to  effect  change.  Insufficient 
emphasis  has  been  placed  on  distilling 
research  and  evaluation  findings  into 
information  that  is  relevant  to  policy 
makers. 

*  Availability  of  Missing  and 
Exploited  Children  programs  on 
community  and  child  safety^ 
Community  services  for  missing 
children  should  be  integrated  into  a 
laiTger  community  effort  to  promote 
child  protection  and  overall  safety  of 
neighborhoods.  Community  services 
should  do  more  to  promote  child  safety 
through  linkages  among  the  wide  range 
of  community  agencies  that  come  in 
contact  with  missing  and  exploited 
children  and  their  families. 

*  Training  that  provides  communities 
with  useful  tools.  Training  should  be 
practical,  be  targeted  to  specific 
audiences,  and  provide  commimities 
with  tools  that  can  be  used  immediately 
to  assess  needs  and  reduce  duplication 
in  the  utilization  of  resources. 

*  Developing  a  Missing  and 
Exploited  Child^n  Training  Plan.  A 
training  plan  using  Title  IV  funds 
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should  be  developed  that  aligns  training 
products  and  services  to  meet  specific 
goals.  Training  should  be  used  as  alool 
to  market  services  funded  through  Title 
IV. 

*  Developing  methods  for  dealing 
with  problems  of  chronic  runaway  and 
thrownaway  children.  This  is  an 
extremely  high  risk  population  with 
which  many  agencies  have  little 
success.  Chironic  runaway  and 
thrownaway  children  are  very  likely  to 
become  missing  or  exploited. 

*  Improving  the  enforcement  and 
legal  response  to  family  abduction 
cases.  The  enforcement  and  legal 
systems  lack  the  knowledge  and  skill  to 
deal  with  these  cases  effectively.  Legal 
reform  is  needed  to  further  define  when 
a  child  is  considered  missing  in  a  family 
abduction  case. 

*  Creating  stronger  linkages  between 
human  service  agencies,  the  criminal 
justice  system,  and  the  juvenile  justice 
System.  Ciurently  there  is  a  chasm 
between  the  justice  system  and  human 
service  agencies  in  providing  services  to 
missing  and  exploited  children  and 
their  families.  Too  many  cases  are 
passed  back  and  forth  among  these  two 
systems  rather  than  being  handled 
through  a  comprehensive  case 
management  system. 

*  Developing  a  plan  for  marketing 
services  available  to  communities 
through  Title  IV.  A  coherent  plan  of 
action  needs  to  be  developed  and 
implemented  to  expand  the 
understanding  of  the  services  that  are 
available  to  missing  children  and  their 
families  from  Missing  Children  grantees. 
Teleconferencing  and  other  new 
technologies  should  be  used  to  promote 
more  awareness  of  the  dimensions  of 
problems  addressed  by  Title  IV.  State 
Clearinghouses  could  play  a  more  active 
role  in  disseminating  information 
regarding  missing  and  exploited 
children. 

*  Disseminaiing  useful  information 
from  research  and  evaluation  work 
funded  by  Title  IV.  Findings  from 
research  and  evaluation  projects  need  to 
be  translated  into  useful  information 
that  can  be  used  in  communities  by 
practitioners. 

*  Applying  new  information 
technologies  in  addressing  the  goals  of 
Title  IV.  With  discussion  of  an 
"information  highway"  being  built  in 
the  United  States,  Title  IV  activities 
should  be  more  directly  tuned  to  take 
advantage  of  the  potential  benefits  of 
information  system  technology. 

*  Further  defining  the  role  of  non- 
profit organizations.  The  wide  range  of 
services  provided  by  non-profit 
organizations  continues  to  evolve.  As  a 
result,  there  is  a  need  to  continue  to 


[fine  the  role  of  these  organizations  in 

pationship  to  other  community 
9ncies.  A  set  of  standards  is  needed 
■  services  provided  by  non-profit 

^anizations  participating  in  Title  IV 
related  activities. 

J*  Continuing  the  evolution  of  the  role 

0  State  Clearinghouses.  The  number  of 
St  ite  clearinghouses  has  grown  slowly 
bi  t  steadily.  The  roles  of  these 

01  ^izations  vary  from  state  to  state. 

T  tie  IV  has  funded  technical  assistance 
ai  d  training  for  state  clearinghouses. 
T  le  nature  and  scope  of  services  to  be 
provided  to  state  clearinghouses  should 
b^  re-evaluated. 

L  ing  Range  Plan  for  Future  Title  IV 
Fi  inding 

OIJDP  fiinds  need  to  be  allocated  to 
re  3ch  each  of  the  three  goals.  Strategies 
ci  n  be  implemented  through  multiple 
pi  ogram  initiatives  to  include  the 
N  itional  Resource  Center  and 
C  earinghouse  mandated  in  Title  IV. 
O  /erall.  these  goals  and  strategies  are 
di  isigned  to  help  communities  to  use 
ej  isting  community  resources  to 
ir  iprove  the  quaUty  of  services  provided 
tc  missing  and  exploited  children  and 
tl  eir  families  through  multi-disciplinary 
a  proaches. 

Cyal  1:  Increase  Awareness 

Title  IV  programs  should  focus  on 
ii  creasing  awareness  of  problems 
n  lated  to  missing  and  exploited 
c  iildren  on  the  part  of  professionals  and 
trie  general  public.  Linkages  between 
cl  lild  victimization  and  future  costs  to 
s<  ciety  are  not  generally  understood. 

S  rategies 

Develop  a  series  of  clearly  stated 
e<  ucational  messages  about  missing  and 
ei  ploited  children. 

These  messages,  delivered  through 
n  edia,  teleconference,  publications  and 
o  her  sources  should  be  designed  to 
o  immunicate  the  human,  economic  and 
s(  tcial  costs  of  the  victimization  of 
n  issing  and  exploited  children  and 
tl  eir  families.  These  materials  should 
e;  [plain  the  need  to  prosecute  offenders 
M  ho  commit  crimes  against  children, 
p  }int  to  sources  of  human  services,  and 
p  remote  prevention  measures.  These 
n  essages  should  translate  the  latest 
a  mailable  information  about  the  nature 
0  '  the  problem  into  themes  that  can  be 
c  early  communicated  in  communities. 

Develop  information  vehicles  for 
dissemination  to  targeted  audiences. 

These  vehicles  could  be  public 
service  announcements  and  other  public 
e  lucation  materials  that  are  tailored  to 
p  iienXs  and  different  professionals  who 
s  le  the  evidence  of  the  problem  in 


conunimities.  These  materials  should  be 
of  a  type  that  can  be  economically 
reproduced  and  widely  distributed. 

Develop  an  approach  for  evaluating  the 
effiectiveness  of  tnese  materials. 

Survey  information  or  focus  groups 
could  be  v^icles  used  to  evaluate  the 
ability  of  public  education  materials  to 
impart  key  facts  about  prevention, 
intervention  services,  and  the  need  to 
prosecute  crimes  against  children 
committed  by  adults. 

Goal  2:  Develop  Effective  Community 
Approaches 

OJJDP  will  identify,  design,  and  make 
available  effective  community 
approaches  for  addressing  the  problems 
of  missing  and  exploited  children  and 
their  families.  These  approaches  will 
deal  with  specific  aspects  of  family 
abduction,  non-femily  abduction, 
thrownaway  children,  and  otherwise 
missing  children. 

Strategies 

Evaluate  relevant  information  from  Title  IV 
funded  activities  to  identify  gaps  in  existing 
knowledge  and  identify  ways  to  fill  those 
needs.  ^ 

Information  needs  to  be  developed  to 
establish  risk  factors  that  can  be  used  to 
identify  potential  abductors  in  family 
and  non-family  cases  so  that  prevention 
and  intervention  tactics  can  be  more 
sharply  focused.  More  also  needs  to  be 
learned  about  relatively  new  categories 
of  missing  children  such  as 
thrownaways  and  otherwise  lost 
children. 

Design  multi-agency  methods  for  dealing 
with  specific  types  of  missing  and  exploit^ 
children  to  include  chronic  runaways, 
thrownavrays,  and  victims  of  family 
at>ductions. 

Issues  related  to  confidentiality  and 
information  sharing  among  the  range  of 
agencies  involved  in  missing  and 
exploited  children  cases  should  be 
addressed  in  order  to  promote  inter- 
agency collaboration.  Comprehensive 
case  management  methods  should  be 
adapted  to  address  the  needs  of  missing 
and  exploited  children  and  their 
families  for  each  of  the  categories  of 
missing  children  cases. 

Develop  training  and  technical  assistance 
materials  and  prepare  a  Title  IV  Technical 
Assistance  Catal<^ue. 

A  comprehensive  Title  IV  training 
needs  assessment  for  professionals  and 
non-profit  organizations  who  deal  with 
missing  and  exploited  children  and 
their  families  is  needed.  The  training 
needs  assessment  should  be  updated 
regularly  to  assure  that  OJJDP  is 
apprised  of  emerging  training  needs  in 
the  field.  OJJDP  grantees  should  be 


asked  to  develop  training  and  technical 
assistance  materials  on  effective 
practices  that  are  developed  during  the 
course  of  their  projects.  OJJDP  should 
hold  periodic  meetings  of  Title  IV 
grantees  to  promote  information  sharing 
and  to  assist  OJJDP  in  developing  new 
methods  that  can  be  shared  with  other 
commimities. 

Goay  3-  Provide  Assistance  to 
Communities 

OJJDP  should  provide  assistance  to 
communities  committed  to 
implementing  effective  approaches  to 
address  the  problem  of  missing  and 
exploited  children  and  their  families. 
This  assistance  would  take  the  form  of 
site  visits,  training,  assessment  reports, 
publications,  teleconferences,  and  other 
means  of  delivering  technical 
assistance. 


Strategies 

Develop  and  implement  a  marketing  plan 
for  providing  technical  assistance  and 
training  to  specific  audiences. 

This  marketing  plan  should  first 
identify  a  pool  of  communities 
interested  in  making  use  of  services 
supported  by  Title  IV.  The  marketing 
plan  would  be  based  on  an  analysis  of 
the  location  of  various  types  of  child 
victimization  related  to  Title  IV  as  well 
as  past  commimity  interest  in  Title  IV 
issues.  OJJDP  would  then  develop 
materials  and  methods  for  marketing 
technical  assistance  and  training  to 
these  communities. 

Fix  responsibHity  within  OJJDP  for 
coordinating  the  delivery  of  technical 
assistance  under  Title  IV. 

The  Director  of  the  Missing  Children's 
Program  should  be  responsible  for 
directly  managing  the  delivery  of 
technical  assistance  and  training  funded 
through  Title  IV.  This  work  will  include 
keeping  central  records  of  all  requests 
for  information,  training,  and  technical 
assistance  as  well  as  taking  primary 
responsibility  for  assuring  that  those 
services  are  of  the  highest  possible 
quality. 

Develop  an  ongoing  process  for  evaluating 
technical  assistance  and  training  provided 
through  Title  IV. 

To  complement  training  planning 
efforts  and  the  assessment  of  technical 
assistance  needs,  OJJDP  will  expand 
efforts  to  evaluate  technical  assistance 
and  training  funded  through  Title  IV. 
Grantees  who  deliver  these  services  will 
be  required  to  provide  OJJDP  with 
names  and  addresses  of  all  individuals 
who  request  and  received  services 
through  Title  IV.  This  information  will 
be  used  by  OJPP  to  distribute 
evaluation  surveys  designed  to  assess 


the  quality  and  effectiveness  of  services 
delivered. 

Fiscal  Year  1995  Programs 

The  following  are  brief  summaries  of 
each  of  the  proposed  competitive  and 
continuation  programs  for  Fiscal  Year 
1995.  The  estimated  amounts,  sites  for 
implementation,  and  other  descriptive 
information  presented  here  are  subject 
to  change  based  on  the  public  comment 
process,  grantee  performance, 
application  quahty,  fimd  availability, 
and  other  factors.  OJJDP  has  a  limited 
amount  of  funds  for  competitive 
programs  in  FY  1995.  Competitive 
programs  are  therefore  being  proposed 
with  funding  levels  subject  to  change 
based  upon  public  comment. 
Competitive  programs  may  be  added  to 
the  plan  based  on  the  review  and 
comment  process. 

Fiscal  Year  1995  Programs 

Competitive  Programs 

National  Missing  Children's  Resource 
Center  and  Clearinghouse,  $3,050,000 

This  three  year  cooperative  agreement 
will  fund  the  operation  of  a  national 
resource  center  and  clearinghouse  as 
mandated  in  Section  404(b)  (42  U.S.C. 
5773).  The  clearinghouse  is  responsible 
for  establishing  and  operating  a  24  hour 
toll-free  telephone  line  by  which 
individuals  may  report  information 
regarding  the  location  of  any  missing 
child,  or  other  child  13  years  of  age  or 
yoimger,  whose  whereabouts  are 
unknovm  to  such  child's  legal 
custodian,  and  request  information 
pertaining  to  procedures  necessary  to 
reimite  the  child  and  legal  custodian.  In 
addition,  the  clearinghouse  will  be 
responsible  for  providing  a  wide  range 
of  assistance  to  State  and  local 
governments,  public  and  private  non- 
profit agencies,  and  individuals. 
Specific  assistance  includes 
coordinating  public  and  private 
programs  which  locate,  recover,  or 
reunite  missing  children  with  their  legal 
guardians,  provide  training  and 
technical  assistance,  disseminate 
information  about  innovative  and  model 
missing  childrens'  programs,  and 
facilitate  the  lawful  use  of  school 
records  to  identify  and  locate  missing 
children. 

Title  IV  Training  and  Technical 
Assistance  $750,000 

OJPP,  through  its  Missing  Children's 
Program,  is  committed  to  support  the 
agencies  and  organizations  that  deliver 
services  related  to  the  prevention  of 
missing  and  exploited  children  cases, 
the  location  of  missing  children,  the 
recovery  of  those  children,  and  the 
successful  reunification  of  missing 


children  to  their  legal  guardian(s). 
Through  funding  of  relevant  research 
and  program  demonstration  projects, 
OJJDP  produces  information  and  work 
products  of  use  to  agencies, 
organizations,  victims,  and  families. 
OJJDP  seeks  to  disseminate  such 
information  and  work  products  through 
the  delivery  of  training  and  technical 
assistance  to  law  enforcement,  judges, 
prosecutors,  schools,  human  service 
agencies,  medical  service  providers, 
non-profit  organizations,  and  any  other 
appropriate  entity  that  provides  services 
to  missing  and  exploitwi  children  and 
their  families. 

To  coordinate  the  deUvery  of 
information,  work  products,  training, 
and  technical  assistance,  OJJDP  will 
issue  a  Request  for  Proposals  (RFP)  for 
the  development  and  management  of  an 
efficient  and  effective  technical 
assistance  and  training  program  for  Title 
IV  funded  activities.  The  RFP  will 
include  services  related  to  the  design, 
development  and  delivery  of  all  new 
Title  IV  training  and  technical 
assistance  based  on  work  products  and 
other  results  generated  by  the 
experience  of  other  Title  IV  grantees. 
The  successful  contractor  will  be 
responsible  for  incorporating  existing 
Title  IV  funded  training  into  new 
programs  where  appropriate. 

OJJDP  believes  that  this  approach  will 
standardize  the  training  being  delivered 
through  Title  IV,  more  efficiently  make 
use  of  Title  IV  funding,  and  strengthen 
quality  control  for  the  deUvery  of 
training  and  technical  assistance. 

Effective  Community-Based 
Approaches  for  Dealing  With  Missing 
and  Exploited  Children  $250,000 

Private  non-profit  organizations 
(NPOs)  in  commimities  provide  a  vital 
service  to  the  families  of  missing  and 
exploited  children.  These  organizations 
were  formed  to  play  a  role  that  is  best 
fulfilled  by  community  members  who 
provide  support  to  each  other  during  the 
ordeal  many  parents  and  children 
experience  in  missing  and  exploited 
children  cases.  Over  the  last  two  years, 
private  non-profit  organizations  have 
taken  steps  to  further  develop  the 
quality  and  level  services  to  include 
forming  a  national  organization. 

This  three  year  program,  to  be 
awarded  in  two  18  month  budget 
periods,  is  designed  to  provide  training 
and  technical  assistance  that  will 
support  the  continuing  development  of 
NPOs  as  a  resource  for  providing 
services  in  commimities  that  other 
agencies  may  not  be  best  suited  to 
provide.  This  training  and  technical 
assistance  would  focus  on  assisting 
NPOs  in  developing  protocols  that  ci'i. 
be  used  to  tailor  their  mission,  goals. 
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and  services  to  the  needs  of 
commtmities. 

The  project  will  support  up  to  five 
demonstration  sites  that  have  active 
missing  and  exploited  children 
programs  in  place  and  seek  to 
strengthen  the  role  of  NPOs  in  providing 
services.  Technical  assistance  will  also 
be  provided  on  a  request  basis  to 
individual  NPO's.  The  applicant  should 
consider  missing  and  exploited  children 
programs  in  local  community 
organizations  as  possible  sites  as  well. 

Products  that  would  be  generated  as 
a  result  of  this  project  would  include, 
but  not  be  limited  to,  standardized 
intake  forms,  procedures  for 
communication  with  other  agencies, 
guidelines  for  establishing  a  multi- 
disciphnary  board  of  directors,  and  m 
overall  handbook  for  the  operation  of  an 
NPO  that  is  tailored  to  the  delivery  of 
services  to  missing  and  exploited 
children  and  their  families. 

Continuation  Programs 

National  Alzheimer's  Patient  Alert 
Program  $750,000 

This  project  supports  a  national 
program  to  facilitate  the  identification 
and  safe  return  of  missing  persons 
afflicted  with  Alzheimer's  disease  and 
related  disorders.  During  its  third  year 
of  operation,  this  project  will  expand  its 
central  registry  of  computerized 
information  on  memory  impaired 
persons  and  a  national  toll-free 
telephone  line  to  access  the  registry; 
produce  new  informational  materials 
including  a  promotional  poster  for  use 
in  the  training  of  law  enforcement 
personnel  and  public  education;  and 
coordinate  and  enhance  the  case 
management  efforts  of  existing 
community  based  organizations 
including  local  chapters.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1995. 

Missing  and  Exploited  Children 
Comprehensive  Action  Program  [MJ 
CAP)  $700,000 

The  Missing  and  Exploited  Children 
Comprehensive  Actioa  Program  (M/ 
CAP)  is  a  national  demonstration  project 
designed  to  promote  the 
implementation  of  multi-agency 
community  approaches  for  dealing  with 
missing  and  exploited  children  cases. 
The  grantee  for  the  fmal  year  of  this 
project  is  Public  Administration 
Services  of  McLean,  Virginia. 

During  this  final  year  of  fimding, 
assistance  will  be  provided  to  project 
sites  that  are  in  the  process  of 
developing  their  long  range 
implementation  plan.  Training  and 
technical  assistance  will  also  be 
.  provided  to  sites  that  have  adopted  long 
range  implementation  plans.  In 


addition,  training  and  technical 
assistance  materials  will  be  developed 
th^t  can  be  incorporated  into  the  Title 
IV  Training  and  Technical  Assistance 
Program.  Existing  M/CAP  sites  will  be 
enc(^uraged  to  serve  as  regional 
technical  assistance  sites  which  will 
proi  ide  OJIDP  with  a  mechanism  to 
sup  >ort  the  delivery  of  services  through 
the  'itle  IV  Training  and  Technical 
Ass  stance  Program.  No  additional 
app  ications  will  be  solicited  in  Fiscal 
Yea  1995. 

C  lild  Abuse  Training  and  Technical 
Assistance  Program  for  Law 
Enforcement  $500,000 

T  lese  funds  are  committed  to  a 
con  ract  between  OJJDP's  Training  and 
Tec  mical  Assistance  Division  and  Fox 
Val  By  Technical  College  of  Appleton, 
Wis  :onsin.  The  funds  will  be  used  to 
sup  )ort  the  delivery  of  child  abuse  " 
invi  stigation  courses,  including 
infc  rmation  on  the  investigation  of 
missing  and  exploited  children  cases. 
No  additional  applications  will  be 
solicited  in  Fiscal  Year  1995. 

Investigation  and  Prosecution  of 
Parental  Abduction  Cases  $250,000 
irough  this  project.  Title  IV  funds 
ised  to  provide  assistance  to  local 
kecutors  that  will  allow  them  to 
I  effectively  pro.secute  non- 
custodial parents  who  abduct  their 
children.  The  project  will  identify  legal 
and  social  issues  in  these  cases  that 
sho  lid  be  addressed,  summarize  and 
ana  yze  current  research  in  this  area, 
idei  itify  experts  who  have  successfully 
pro  jecuted  these  cases,  and  produce 
leg)  1  analyses  and  guidelines  that  can  be 
disi  eminated  to  prosecutors  and  law 
enf  )rcement  agencies. 

T  he  grantee  for  this  program  is  the 
Am  erican  Prosecutors  Research  Institute 
(AF  RI).  No  additional  applications  will 
be  I  olicited  in  Fiscal  Year  1995. 

N  [odel  Treatment  &  Services 
Ap  )roaches  for  Mental  Health 
Pre  essions  Working  With  Families  of 
Mi  sing  Children  $195,000 

1  his  project  is  designed  to  provide 
me  Ual  health  professionals  with 
eff(  ctive  treatment  approaches  for  the 
reh  ibilitation  of  families  traumatized  by 
chi  d  abduction  so  that  a  state  of 
noimalcy  can  be  established  in  the 
aft<  rmath  of  such  events.  During  Fiscal 
Yei  ir  1995,  training  manuals  and 
su]  port  materials  will  be  developed  that 
cai  be  used  during  the  implementation 
of  1  reatment  models  defined  during  the 
pr<  ject. 

'  'he  grantee  for  the  final  year  of  this 
mi  Iti-year  project  is  the  Western  Center 
for  Child  Protection.  No  additional 
ap  tiications  will  be  solicited  in  Fiscal 
Ye  ir  1995. 


Investigative  Case  Management  for 
Missing  Childien  Homicides  $150,000 
This  project  is  designed  to  improve 
investigative  procedures  for 
investigating  murders  of  missing, 
abducted,  or  runaway  children  as  well 
as  to  improve  the  rate  of  apprehension 
and  prosecution  of  serial  murderers  of 
children.  The  project  addresses 
evidence  gathering,  forensic  evidence 
techniques,  methods  for  determining 
linkages  among  child  murder  cases,  and 
enhancing  coordination  of  child 
homicide  cases  among  law  enforcement 
agencies  nationwide. 

The  project  will  develop  a  resource 
management  guide  which  will  contain 
methods,  procedures,  and  a  checklist  for 
investigation  of  a  missing  child 
homicide.  The  project  also  calls  for  the 
delivery  of  tedmiod  assist^ce  and 
training  for  state  and  local  law 
enforcement  agencies. 

The  grantee  for  this  project  is  the 
Criminal  Investigation  Division  of  the 
State  of  Washington  Attorney  General's 
Office.  The  program  is  supported  by 
America's  Law  Enforcement  Retiree 
Team  (ALERT)  volunteers  from  the 
National  Center  for  Missing  and 
Exploited  Children.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1995. 

Multi-jurisdictional,  Interagency 
Model  for  Investigating  and  Prosecuting 
Cases  of  Child  Sexual  Abuse  $100,000 

This  is  a  progsam  that  is  jointly 
funded  with  $50,000  of  Title  IV  funds 
and  $50,000  from  the  Office  for  Victims 
of  Crime  (OVC).  In  Fiscal  Year  1995  this 
program  will  develop  and  implement 
prototype  multi-jurisdictional  task 
forces  for  the  investigation  and 
prosecution  of  cases  involving  sexual 
exploitation  of  children.  These  tasks 
forces  are  to  be  formed  in  up  to  five 
communities  throughout  the  United 
States  that  include  Federal,  state,  and 
local  authorities. 

Funds  for  this  project  cannot  be  used 
for  law  enforcement  efforts,  but  must  be 
targeted  to  assist  child  and  youth 
victims  in  crisis,  to  provide  staff 
training,  and  promote  public  awareness. 

This  is  the  second  year  of  a 
cooperative  agreement  between  0)JDP. 
OVC  and  the  Education  Development 
Center,  Inc.  No  additional  applications 
will  be  solicited  in  Fiscal  Year  1995. 

Missing  Children  Data  Archive 
$25,000 

Through  this  program,  OJJDP  makes 
available  all  data  sets  produced  as  the 
result  of  funded  research  addressing 
missing  and  exploited  children  and 
their  families  in  a  readily 
understandable,  documented  data 
archive.  OJJDP  provides  this  service 
through  a  cooperative  agreement  vdth 
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the  University  of  Michigan  whose  staff 

prepare  missing  and  exploited  children 

data  and  doamientation  to  conform  to 

generally  accepted  standards.  No 

additional  applications  will  be  solicited 

in  Fiscal  Year  1995. 

Vohn  J.  Wibon, 

Acting  Administrator,  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

(PR  Doc.  94-25086  Filed  10-11-94;  8:45  am) 
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DEPARTMEffT  OF  TRANSPORTATION 

Federal  Transit  Administration 

FTA  Fiscal  Year  1995  Apportionments 
and  Allocations 

AGENCY:  Federal  Transit  Administration 
(FTA).  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  and  Related 
Agencies  Appropriations  Act,  1995 
(Pub.  L  103-331).  sfgned  into  law  by 
President  Clinton  on  September  30, 
1994,  provides  fiscal  year  1995 
appropriations  for  the  Federal  Transit 
Administration's  transit  assistance 
programs.  Based  upon  this  Act,  this 
Notice  contains  a  comprehensive  list  of 
apportionments/allocations  of  the 
various  funding  programs. 

This  Notice  includes  the 
apportionment  of  fiscal  year  1995  funds 
for  the  Urbanized  Area  Formula  and 
Nonuibanized  Area  Formula  Programs, 
the  Elderly  and  Persons  with 
Disabilities  Program,  the  Interstate 
Substitute  Transit  Program  (23  U.S.C. 
103(e)(4)),  the  Capital  Program 
including  Fixed  Guideway 
Modernization,  the  Metropolitan  . 
Planning  Program  and  State  Planning 
and  Research  Program,  based  on  the 
1995  DOT  Appropriations  Act  and 
Federal  transit  laws.  This  Notice  also 
contains  the  allocations  for  the 
statutorily  required  funding  for  New 
Starts  and  Bus  under  the  Capital 
Program.  Statutory  limitations  on  the 
use  of  operating  assistance  are  also 
included  in  this  Notice,  as  well  as  other 
pertinent  information. 

In  addition,  an  exi>anded  FTA  policy 
regarding  pre-award  authority  to  incur 
project  costs  is  included  in  this  Notice. 

Public  Law  103-272,  signed  by 
President  Clinton  on  July  5, 1994j 
codifies  Federal  transit  laws  under  title 
49,  chapter  53  of  the  United  States 
Code.  This  Notice  uses  the  new  form  of 
citation  followed  by  the  former  Federal 
Transit  Act,  as  amended  (FTA  Act), 
citation  in  parenthesis. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  FTA  Regional 
Administrator  for  grant  specific 
information  and  issues;  Janet  Lynn 
Sahaj,  Chief,  Resource  Management  and 
State  Programs  Division,  Office  of 
Capital  and  Formula  Assistance,  (202) 
366-2053,  for  general  information  about 
the  Urbanized  Area  Formula  and 
Nonurbanized  Area  Formula  Programs, 
the  Elderly  and  Persons  with 
Disabilities  Program,  the  Capital 
Program  (formerly  Sections  9, 18, 16,  3) 
or  the  23  U.S.C.  103(e)(4)  biterstate 


Si  bstitute  Transit  Program:  or  Sam 
Zi  nmennan.  Director,  Office  of 
PI  inning.  (202)  366-2360,  for  general 
information  concerning  the 
Metropolitan  Planning  and  State 
Pi  uming  and  Research  Programs 
(f(  rmerly  Sections  8  and  26(a)(2)). 

SUPPLEMENTARY  INFORMATION: 

Tifcle  of  Contents 

I.  <  lodification  of  Federal  Transit  Laws 

IL  Background 

m  Overview  of  Appropriations  for  Grant 

Programs 
i.  General 

I.  Livable  Communities  Initiative 

1 1996  Summer  Olympic  Games 

).  Project  Management  Set- Aside 

IV  Urbanized  Area  Formula  Program , 

(Formerly  Section  9) 
V.  Total  Urbanized  Area  Formula 

Apportionments 
I.  D^ta  Used  for  Urbanized  Area  Formula 

Apportionments 
].  Adjustments  for  Energy  and  Operating 

Efficiencies 
).  Repayment  of  Temporary  Matching 

Fund  Waivers 
I.  Urbanized  Area  Formula  Fiscal  Year 

1995  Apportionments  to  Governors 
'.  Urbanized  Area  Formula  Operating 

Assistance  Limitations 
>.  Statewide  Operating  Assistance 

Limitations 
1.  Designated  Transportation  Management 

Areas 
.  Urbanized  Area  Formula  Funds  Used  for 

Highway  Purposes 

V.  Nonurbanized  Area  Formula  Program 

(Formerly  Section  18)  and  Rural  Transit 

Assistance  (RTAP)  Program 
V.  Nonurbanized  Area  Foiraula  Program 
J.  RTAP  Program 
VI  Elderly  and  Persons  with  Disabilities 

Program  (Formerly  Section  16) 

VI .  Title  23  Interstate  Substitute  Transit 
Program 

VI  I.  Surface  Transportation  Program 
"Flexible"  Funds  Used  for  Transit 
Purposes 
V.  Transfer  Process 
).  Matching  Share  for  Flexible  Funds 
1  Other  Funds  Transferred  to  FTA 
IX  Capital  Program  (Formerly  Section  3) 
\.  Fixed  Guideway  Modernization 
i.  New  Starts 
:.  Bus 
X.  Unit  Values  of  Data  for  Urbanized  Area 
Formula  and  Nonurbanized  Area 
Formula  and  Programs,  and  Fixed 
Guideway  Modernization  Formula 
X!  Metropolitan  Planning  and  State  Planning 
and  Research  Programs  (Formerly 
Sections  8  and  26(a)(2)) 
K.  Metropolitan  Planning  Urbanized  Area 

Program 
3.  State  Planning  and  Research  Program 
I  Data  Used  for  Metropolitan  Planning 
and  State  Planning  and  Research 
Apportionments 
XI  [.  Period  of  Availability  of  Funds 
XI  [I.  Notice  and  Pre-Award  Authority  to 
Incur  Project  Costs 
\.  Background 
3.  Expanded  Coverage 


Q  Conditions 

D.  Environmental  and  Other  Requirements 

XIV.  Electronic  Grant  Making  and 
Management  (EGMM)  Initiative:  Fiscal 
Year  1995  and  Beyond 

XV.  Quarterly  Approval  of  Grants 

XVI.  Grant  Application  Procedures 

Tables 

1.  FTA  Fiscal  Year  1995  Appropriations  for 

Grant  Programs 

2.  FTA  Fiscal  Year  1995  Urbanized  Area 

Formula  Apportionments  (Formerly 
Section  9) 

3.  FTA  Fiscal  Year  1995  Nonurbanized  Area 

Formula  Apportionments  (Formerly 
Section  18)  and  Rural  Transit  Assistance 
Program  (RTAP)  Allocations 

4.  FTA  Fiscal  Year  1995  Elderly  and  Persons 

with  Disabilities  Apportionments 
(Formerly  Section  16) 

5.  FTA  Fiscal  Year  1995  Interstate  Substitute 

Tranist  Apportionments 

6.  FTA  Fiscal  Year  1995  Fixed  Guideway 

Modernization  Formula  Apportionments 

7.  FTA  Fiscal  Year  1995  New  Start 

Allocations 

8.  FTA  Fiscal  Year  1995  Bus  Allocations 

9.  FTA  Fiscal  Year  1995  Metropolitan 

Planning  and  State  Planning  and 
Research  Apportionments  (Formerly 
Sections  8  and  26(a)(2)) 

10.  Unit  Values  of  Data— FTA  Fiscal  Year 
-    1995  Urbanized  Area  Formula  and 

Nonurbanized  Area  Formula  Programs, 
and  Fixed  Guideway  Modernization 
Formula  Apportionments  (Formerly 
Sections  9, 18.  and  3) 

I.  Codification  of  Federal  Transit  Laws 

On  July  5, 1995,  President  Clinton 
signed  Public  Law  103-272.  which 
codifies  Federal  transit  laws  under  title 
49,  chapter  53  of  the  United  States 
Code.  The  enactment  of  Public  Law 
103-272  repeals  the  FT  Act  without 
substantive  change,  which  means  that 
the  original  meaning  of  the  FT  Act 
provisions  are  unchanged  by  this 
codification,  even  though  the  new 
language  in  some  instances  differs  fit>m 
that  of  the  FT  Act.  The  codification 
includes  laws  enacted  through  June  30, 
1993.  Provisions  enacted  after  that  date, 
and  revisions  to  title  49,  chapter  53,  will 
be  reflected  in  subsequent  legislation 
now  being  drafted  in  Congress.  This 
Notice  accordingly  uses  the  new  form  of 
citation  followed  by  the  relevant  FT  Act 
citation  in  parentheses.  Listed  below  are 
the  most  commonly  used  citations: 


Federal 
Transit  Act 

49 
U.S.C.  § 

Subject 

Sections  . 

5309 

Capital  Program. 

Sections  . 

5303 

Metropolitan  Planning 
Program.    . 

Section9. 

5307 

Urtanized  Area  For- 
mula Prograra 

Section 

5333(b). 

Labor  Protection  Cer- 

13(c). 

tificatioo. 
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Federal 

49 

Transit  Act 

U.S.C.  § 

Subject 

Section  16 

5310  

EWerty  and  Persons 
with  Disabilities 
Program. 

Section  18 

5311  

Nonurtjanized  Area 
Formula  Program. 

Section 

5313/ 

State  Planning  and 

26(a)(2). 

5314. 

Research. 

n.  Background 

Urbanized  Area  Formula  Program 
funds  are  apportioned  by  statutory 
formula  to  urbanized  areas  and  to  the 
Governors  to  provide  capital,  operating 
and  planning  assistance  in  urbanized 
areas.  Nonurbanized  Area  Formula 
Program  funds  are  apportioned  by 
statutory  formula  to  the  States  for 
capital  and  operating  assistance  in 
nonurbanized  areas.  Elderly  and 
Persons  with  Disabilities  Program  funds 
are  apportioned  by  statutory  formula  to 
the  States  to  provide  capital  assistance 
to  organizations  providing 
transportation  service  for  elderly 
persons  and  persons  with  disabilities. 
Interstate  Substitute  Transit  funds  are 
apportioned  by  formula  to  areas  that 
have  withdrawn  planned  interstate 
routes.  Fixed  Guideway  Modernization 
Formula  funds  are  apportioned  by 
statutory  formula  to  specified  urbanized 
areas  for  capital  improvements  in  rail 
and  other  fixed  guideways.  Funds 
appropriated  under  the  Metropolitan 
Planning  Program  are  apportioned  by  a 
statutory  formula  to  the  States  for 
allocation  by  them  to  Metropolitan 
Planning  Organizations  (MPOs)  in 
urbanized  areas  or  portions  thereof 
Appropriated  funds  imder  the  State 
Planning  and  Research  Program  also  are 
apportioned  to  States  by  a  statutory 
formula.  New  Start  earmarks  in  the  1995 
DOT  Appropriations  Act  and  all  Bus 
fund  allocations  in  its  accompanying 
Conference  Report  are  also  included  in 
this  Notice. 

in.  Overview  of  Appropriations  for 
Grant  Programs 

A.  General 

In  fiscal  year  1995,  the  appropriation 
for  the  Urbanized  Area  Formula  and 
Nonurbanized  Area  Formula  Programs 
is  $2,416,847,844.  Of  this  amount.  94.50 
percent  ($2,283,921,213)  is  made 
available  to  the  Urbanized  Area  Formula 
Program;  and  5.50  percent 
($132,926,631)  is  made  available  to  the 
Nonurbanized  Area  Formula  Program. 
The  other  program  appropriations 
contained  in  this  Notice  are  as  follows: 
$4,612,500  for  the  Rural  Transit 
Assistance  Program  (RTAP); 
$59,152,156  for  the  Elderiy  and  Persons 
with  Disabilities  Program:  $41,512,500 


for  the  Metropolitan  Planning  Program; 
$8,475,000  for  the  State  Planning  and 
Research  Program;  $48,030,000  for  the 
Interstate  Substitute  Transit  Program; 
and  $1,725,000,000  for  the  Capital 
Program.  Of  the  Capital  Program 
amount.  $725,000,000  is  for  Fixed 
Guideway  Modernization,  $646,670,000 
is  for  New  Starts  and  $353,330,000  is  for 
Bus. 

Table  1  displays  the  amounts 
appropriated  for  these  programs, 
including  adjustments  and  final 
apportionment/allocation  amounts.  The 
text  following  this  table  provides  a 
narrative  explanation  for  the  funding 
levels  and  other  factors  affecting  these 
apportioiuneivts/allocations. 

B.  Livable  Communities  Initiative 

FTA  urges  that  grantees  incorporate  to 
the  extent  possible  the  concepts  of 
"livable  communities"  into  the  transit 
and  planning  projects  funded  with 
Federal  assistance  being  made  available 
by  this  Notice  and  funds  transferred 
from  highway  programs.  The  Livable 
Communities  Initiative  recognizes  that 
transit  programs  can  be  instrumental  in 
shaping  the  nature  of  community 
development  and  represent  an 
important  tool  for  enhancing  the  vitality 
of  individual  communities  and 
neighborhoods  served  by  our  regional 
transit  systems.  Transit  facilities  and 
stations  can  become  energetic  local 
activity  centers  providing  convenient 
shopping,  business,  and  educational 
opportimities  as  well  as  other  needed 
social  services  like  health  and  day  care. 
They  can  serve  as  focal  points  for 
attractive  mixed  used  development. 
Transit  services,  appropriately  sized  to 
community  needs,  can  bind  the 
commimity  together  and  provide  an 
environmentally  attractive  alternative  to 
automobile  travel  and  a  safe  and 
affordable  means  of  transport  for  those 
who  might  otherwise  find  it  difficult  to 
have  full  access  to  community  activities. 

Livable  comitiunities  concepts 
include:  (1)  Careful  coordination  of 
transit  planning  with  community 
development  planning  leading  to 
neighborhoods  where  housing,  schools, 
and  parks  are  within  easy  walking 
distance  of  user-friendly  transit  that 
links  residents  with  local  social  and 
economic  services  and  jobs;  (2) 
alternatives  to  the  automobile  such  as 
transit,  pedestrian,  and  bicycle  access 
and  operational  improvements  such  as 
guaranteed  ride  home  services, 
neighborhood  shuttles,  and  user- 
friendly  fare  collection  systems  that 
encourage  transit  use;  (3)  mixed-use 
neighborhoods  with  residential  areas 
complemented  by  ofiice  and 
commercial  development,  green  or  open 


spaces,  and  public  services  (also  transit 
facilities  such  as  major  bus  stops  or 
train  stations  are  designed  to  include  , 
other  enterprises  that  are  useful  to 
transit  passengers,  e.g..  day  care 
centers);  (4)  safe,  secure,  and  customer- 
friendly  streets,  transit  facilities,  and 
pedestrian  walkways;  and  (5)  full 
community  participation  in  the 
decision-making  process  by 
neighborhood  organizations,  small  and 
minority  businesses,  and  interested 
individuals. 

FTA  will  soon  be  issuing  guidance  on 
the  Livable  Communities  Initiative.  This 
initiative  will  highUght  and  demonstrate 
the  benefits  of  livable  communities  by 
providing  technical  assistance  along 
with  a  limited  amount  of  funding  for 
planning  and  capital  grants. 

C.  1996  Summer  Olympic  Games 

The  1995  DOT  Appropriations  Act 
has  made  available  $16,000,000  for  costs 
associated  wth  unique  transportation 
requirements  of  the  Centennial  Olympic 
Games  and  Paralympic  Games,  which 
will  take  place  in  Atlanta.  Georgia,  in 
summer  1996.  These  funds  will  be  used 
for  the  round-Lrip  delivery  costs  and 
preparation  of  roughly  2,000  buses 
being  made  available  by  transit 
authorities  around  the  country  to 
support  the  unique  transportation 
requirements  of  the  Olympic  and 
Paralympic  Games. 

D.  Project  Management  Set-Aside 

49  U.S.C.  5327  (formeriy  Section  23  of 
the  FT  Act),  allows  the  Secretary  of 
Transportation  to  use  not  more  than 
one-half  of  one  percent  of  the  funds 
made  available  under  the  Capital 
Program,  the  Urbanized  Area  Formula 
and  Nonurbanized  Area  Formula 
Programs,  the  National  Capital 
Transportation  Act,  as  amended,  and 
the  Interstate  Substitute  Transit 
Program,  and  an  additional  one-quarter 
of  one  percent  of  Capital  Program  funds, 
to  contract  with  any  person  to  oversee 
the  construction  of  any  major  project 
under  these  statutory  programs  and  to 
conduct  safety,  procurement, 
management  and  financial  reviews  and 
audits.  Therefore,  one-half  of  one 
percent  of  the  funds  appropriated  for 
fiscal  year  1995  for  the  programs  noted 
above,  and  three-quarters  of  one  percent 
of  Capital  Program  funds  have  b^n 
reserved  for  this  purpose  before 
apportionment  of  the  funds. 


rV.  Urbanued  Area  Formula  Program 
(Fonmrly  Saction  9) 

A.  Total  Urbanited  Area  Formula 
Apportionments 

In  addition  to  the  appropriated  fiscal 
year  1995  Uibanized  Area  Formula 
funds  of  $2,283,921,213.  the 
apportionment  also  includes 
$24,351,386  in  deobligated  Urbanized 
Area  Formula  funds  (including  formerly 
Section  5  formula  funds)  which  have 
become  available  for  reapportionment 
under  the  Urbanized  Area  Formula 
Program  as  provided  for  under  49  U.S.C. 
5336(i)  (formerly  section  9(o)). 

Table  2  displays  the  amount 
apportioned  for  the  Urbanized  Area 
Formula  Program.  Afler  the  one-half 
percent  set-aside  ($11,419,606),  the 
amount  appropriated  under  this 
program  is  $2,272,501,607.  The  fiinds  to 
be  reapportioned,  described  in  the 
previous  paragraph,  were  then  added. 
Thus,  the  total  amount  apportioned  for 
this  program  is  $2,296,832,993. 

B.  Data  Used  for  Uibanized  Area 
Formula  Apportionments 

Data  from  the  1993  National  Transit 
Database  (Section  15)  Report  Year 
submitted  in  late  1993  and  early  1994 
have  been  used  to  calculate  the  fiscal 
year  1995  Urbanized  Area  Formula 
apportionments  for  urbanized  areas  over 
200,000  in  population.  The  population 
and  population  density  figures  used  in 
calculating  the  Urbanized  Area  Formula 
are  &x)m  the  1990  Census. 

C.  Adjustments  for  Energy  and 
Operating  Efficiencies 

49  US.C.  5336(bK2)  (formerly  section 
9(b)(4)  of  the  FT  Act)  provides  that,  if 
a  recipient  under  this  section 
demonstrates  to  the  satisfaction  of  the 
Secretary  that  energy  or  operating 
efficiencies  would  be  achieved  by 
actions  that  reduce  revenue  vehicle 
miles  but  provide  the  same  frequency  of 
revenue  service  to  the  same  number  of 
riders,  the  recipient's  apportionment 
under  49  U.S.C  5336  (formerly  Section 
9(b)(2)(A))  shall  not  be  reduced  as  a 
result  of  such  actions.  One  recipient  has 
submitted  data  acceptable  to  FTA  in 
accordance  with  this  provision. 
Accordingly,  the  revenue  vehicle  miles 
used  in  the  Urbanized  Area  Formula 
database  to  calculate  the  fiscal  year  1995 
Urbanized  Area  Formula  apportionment 
reflect  the  amount  the  recipient  would 
have  received  without  the  reductions  in 
mileage. 

D.  Repayment  of  Temporary  Matching 
Fund  Waivers 

Under  the  Temporary  Matching  Fund 
Waiver  provision  authorized  at  49 


U.J  .C  5307(i)(3)  (formerly  Section 
9(^(3)).  grantees  have  been  able  to 
request  a  Federal  share  of  100  percent 
up  to  the  area's  total  apportionment. 
Foi  ir  grants  or  amendments  have  been 
aw  irded  which  employ  the  temporary 
wa  ver  of  local  matching  funds  for 
Urianized  Area  Formula  grants 
approved  in  fiscal  years  1992  and  1993. 
The  local  share  amounts  for  these  grants 
had  to  be  repaid  by  March  30. 1994.  If 
not  repaid,  ^e  amount  owed  will  be 
deducted  from  the  area's  Rscal  years 
19^5  and  1996  Urbanized  Area  Formula 
apttortionments. 

All  affected  grantees  have  opted  to 
haye  their  future  apportionments 
requced  rather  than  pay  back  funds. 
Accordingly,  the  FTA  is  reducing  the 
arets'  future  apportionments  to  reflect 
tha  amount  owed.  The  local  share 
patnient  amount  for  each  project  was 
defermined  by  dividing  the  project's 
totfcl  disbursement  amount  through 
September  30, 1994,  by  the  project's 
totfil  Federal  capital  obligations.  The 
caknilated  percentage  was  then  applied 
to  me  project's  original  local  share 
waved  amount.  Of  the  calculated 
am  ount  determined  for  repayment,  50 
pe  cent  has  been  deducted  from  the 
fiscal  year  1995  Urbanized  Area 
Formula  apportionment.  The  remaining 
50,j)ercent  will  be  deducted  in  fiscal 
yeir  1996.  The  dollar  amounts 
published  in  this  Notice  reflect  these 
fiscal  year  1995  adjustments,  and  the 
affected  areas  have  been  so  advised. 

E.  Jrbanized  Area  Formula  Fiscal  Year 
1915  Apportionments  to  Governors 

'  "he  total  Urbanized  Area  Formula 
apportionment  to  the  Governor  for  use 
in  areas  under  200.000  in  population  for 
'  eai  :h  State  is  shown  on  Table  2.  Table 
2  { Iso  contains  the  total  apportionment 
an  ount  attributable  to  each  of  the 
urbanized  areas  within  the  State.  The 
Governor  may  determine  the  allocation 
of  jFunds  among  the  urbanized  areas 
unider  200,000  in  population  with  one 
exception.  As  further  discussed  below, 
fui  ids  attributed  to  an  urbanized  area 
un  der  200.000,  which  is  within  the 
pli  inning  boundaries  of  a  transportation 
mi  nagement  area,  must  be  obligated  in 
thi  it  area. 

F.  Urbanized  Area  Formula  Operating 
Ai  sistance 

Li  nitations 

The  fiscal  year  1995  limitations  on  the 
an  lount  of  Urbanized  Area  Formula 
fu  ids-  that  may  be  used  for  operating 
as  distance  are  included  in  Table  2  with 
th )  fiscal  year  1995  apportionment. 

The  operating  assistance  limitations 
fo  all  urbanized  areas  have  been 


increased  under  49  U.S.C.  5336(d)(2) 
(formerly  section  9(k)(2)(B)  of  the  FT 
Act)  to  reflect  the  increase  in  the 
Consumer  Price  Index  (CPI)  for  all  urban 
consumers  during  the  most  recent 
calendar  years.  The  CPI  Detailed  Report, 
December  1993,  published  by  the 
Department  of  Labor  (DOL),  indicates 
the  calendar  year  1993  CPI  increase  for 
all  urban  consumers  is  2.7  percent.  This 
increase  was  applied  against  the  base 
operating  assistance  limitation 
calculated  under  49  U.S.C.  5336(d)(2) 
(formerly  section  9(k)(2)(A)  of  the  FT 
Act). 

This  increase  results  in  an  overall 
national  fiscal  year  1995  authorized 
operating  assistance  limitation  level  of 
$1,083,663,529.  However,  the  1995  DOT 
Appropriations  Act  limits  the 
nationwide  availability  for  operating 
assistance  to  a  maximum  of 
$710,000,000.  Accordingly,  the 
operating  assistance  limitation 
published  in  this  Notice  takes  into 
account  both  the  1995  DOT 
Appropriations  Act  and  Federal  transit 
laws.  "Therefore,  the  higher  operating 
assistance  limitation  under  Federal 
transit  laws  ($1,083,663,529)  has  been 
reduced  to  the  $710,000,000  required  by 
the  1995  DOT  Appropriations  Act  by 
taking  a  pro  rata  reduction  across  all 
categories  of  grantees. 

G.  Statewide  Operating  Assistance 
Limitations 

49  U.S.C.  5307(aK2)  (formerly  section 
9(m)(l)  of  the  FT  Act)  specifies  that  in 
any  case  in  which  a  statewide  agency  or 
instrumentality  is  responsible  under 
State  laws  for  the  financing, 
construction  and  operation,  directly,  by 
lease,  contract  or  otherwise,  of  public 
transportation  services,  and  when  such 
statewide  agency  or  instrumentality  is 
the  designated  recipient  of  FTA  funds, 
and  when  the  statewide  agency  or 
instrumentality  provides  service  among 
two  or  more  urbanized  areas,  the 
statewide  agency  or  instnunentahty 
shall  be  allowed  to  apply  iot  operating 
assistance  up  to  the  combined  total 
permissible  amount  of  all  urbanized 
areas  in  which  it  provides  service, 
regardless  of  whether  the  amount  for 
any  particular  urbanized  area  is 
exceeded. 

H.  Designated  Transportation 
Management  Areas 

All  urbanized  areas  over  200J}00  in 
population  have  been  designated  as 
transportation  roanagesnmt  ateas 
(TMAs).  in  accorduice  with  49  U.S.C 
5305  (formerly  section  8(iMl)  of  the  FT 
Act).  These  designations  were  formally 
made  in  a  Federal  Bjegiatar  Notice  dated 
May  18. 1992  (57  FR  21160K  signed  by 
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the  Federal  Highway  Administrator  and 
the  Federal  Transit  Administrator. 
Additional  areas  may  be  designated  as 
TMAs  upon  the  request  of  the  Governor 
and  the  MPO  desi^ated  for  such  area 
or  the  affected  local  officials.  As  of 
October  1, 1994,  two  additional  TMAs 
have  been  formally  designated: 
Petersburg,  Virginia,  comprised  solely  of 
the  Petersburg,  Virginia,  urbanized  area; 
and  Santa  Barbara,  Santa  Maria,  and 
Lompoc,  California,  which  were 
designated  as  one  TMA. 

Guidance  for  setting  the  boundaries  of 
TMAs  is  contained  in  the  joint 
transportation  planning  regulations 
published  in  the  Federal  Register  on 
October  28, 1993  (58  FR  58040).  In  some 
cases,  the  TMA  boundaries  which  have 
been  established  by  the  MPO  for  the 
designated  TMA  also  include  one  or 
more  urbanized  areas  under  200,000  in 
population.  Where  this  situation  exists, 
the  discretion  of  the  Governor  to 
allocate  urbanized  area  formula  program 
"Governor's  Apportionment"  funds  for 
urbanized  areas  under  200,000  in 
population  is  restricted. 

49  U.S.C.  5307(a)(2)  was  modified  by 
the  Intennodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  to 
require  that  a  recipient(s)  be  designated 
to  dispense  the  Urbanized  Area  Formula 
funds  attributable  to  TMAs.  Those  areas 
that  do  not  already  have  a  designated 
recipient  must  name  one  and  notify  the 
appropriate  FTA  regional  office  of  the 
designation.  This  would  include  those 
urbanized  areas  under  200,000  in 
population  that  may  receive  TMA 
designation  independently,  or  those 
under  200.000  in  population  which  are 
currently  included  within  the 
boundaries  of  a  larger  designated  TMA. 
In  both  cases,  the  Governor  would  only 
have  discretion  to  allocate  Governor's 
Apportionment  funds  attributable  to 
areas  which  are  outside  of  designated 
TMA  boundaries.  In  order  for  the  FTA 
and  Governors  to  know  which 
urbanized  areas  under  200,000  in 
population  are  included  within  the 
boundaries  of  an  existing  TMA,  and  so 
that  they  can  be  identified  in  future 
Federal  Register  notices,  each  MPO 
whose  TMA  planning  boundaries 
include  these  smaller  uibanized  areas  is 
asked  to  identify  sudi  areas  to  the  FTA. 
This  notification  should  be  made  in 
writing  to  the  Associate  Administrator 
for  Grants  Management.  Federal  Transit 
Administration,  400  7th  Street,  SW, 
Washington,  DC  20590,  no  later  than 
July  1  of  each  fiscal  year.  In  fiscal  year 
1994,  MPOs  notified  FTA  that  the 
following  urbanized  areas  under 
200,000  in  population  are  included 
within  the  planning  boundary  of  a 
designated  TMA: 


Designated  TMA 


Baltimore,  Mary- 
land. 

PhiladetpNa, 
Pennsylvania. 

Pittsburgh.  Penn- 
sylvania. 


Seattle.  Washing- 
ton. 

Washington,  OC- 
MD-VA. 


Small  urbanized  area  iiv 
duded  in  TWA  bound- 
aries 


Annapolis.  Maryland. 
Pottstown,  Pennsylvania. 

Monessen,  Pennsylvania, 
Steubenville-Weirton. 
OK-WV-PA    (PA   por- 
tion). 

Bremerton,  Washington. 

Frederick,  Maryland  (MD 
portion). 


/.  Urbanized  Area  Formula  Funds  Used 
for  High  way  Purposes 

Urbanized  Area  Formula  funds 
apportioned  to  a  TMA  which  cannot  be 
used  for  the  payment  of  operating 
expenses  (i.e.,  capital  funds)  are  also 
available  for  highway  projects  if  the 
following  three  conditions  are  met:  (1) 
Such  use  must  be  approved  by  the  MPO 
after  appropriate  notice  and  opportunity 
for  comment  and  appeal  are  provided  to 
affected  transit  providers;  (2)  in  the 
determination  of  the  Secretary,  such 
funds  are  not  needed  for  investments 
required  by  the  Americans  with 
Disabilities  Act  of  1990;  and  (3)  funds 
may  be  available  for  highway  projects 
under  title  23,  U.S.C,  only  if  funds  used 
for  the  State  or  local  share  of  such 
highway  projects  are  eligible  to  fund 
either  hi^way  or  transit  projects. 

Urbanized  Area  Formula  funds  which 
are  designated  for  highway  projects  will 
be  transferred  to  and  administered  by 
the  Federal  Highway  Administration 
(FHWA).  The  MPO  should  notify  FTA 
of  their  intent  to  program  FTA  fiinds  for 
highway  purposes. 

V.  Nonurbanized  Area  Formula 
Program  (Formerly  Section  18)  and 
Rural  Transit  Assistance  (RTAP) 
Program 

A.  Nonurbanized  Area  Formula 
Program 

The  fiscal  year  1995  Nonurbanized 
Area  Formula  apportionments  total 
$132,752,946.  The  State  apportionments 
are  displayed  on  Table  3.  A  total  of 
$132,926,631  is  appropriated  for  the 
Nonurbanized  Area  Formula  Program. 
After  the  one-half  percent  set-aside 
($664,633).  the  fiscal  year  1995 
apportionment  also  includes  $490,948 
in  prior  year  deobligated  funds  which 
have  become  available  for 
reapportionment  imder  this  program. 
These  funds  provide  capital,  operating 
and  administrative  assistance  for  areas 
less  than  50,000  in  population. 

Each  State  must  spend  no  less  than  15 
percent  of  its  fiscal  year  1995 


Nonurbanized  Area  Formula 
apportionment  for  the  development  and 
support  of  intercity  bus  transportation, 
unless  the  Governor  certifies  to  the 
Secretary  that  the  intercity  bus  service 
needs  of  the  State  are  being  adequately 
met.  Fiscal  year  1995  Nonurbanized 
Area  Formula  grant  applications  must 
reflect  this  level  of  programming  for 
intercity  bus  or  include  a  certification 
from  the  Governor.  The  population 
figures  used  in  calculating  these 
apportionments  are  from  the  1990 
Census. 

B.  RTAP  Pro ffxun 

The  fiscal  year  1995  RTAP  allocations 
to  the  States  totaling  $4,612,500  are  also 
displayed  on  Table  3.  The  funds  are 
allocated  to  the  States  to  undertake 
research,  training,  technical  assistance, 
and  other  support  services  to  meet  the 
needs  of  transit  operators  in 
nonurbanized  areas.  These  funds  are  to 
be  used  in  conjunction  with  the  States' 
administration  of  the  Nonurbanized 
Area  Formula  Program. 

VI.  Elderly  and  Persons  With 
Disabilities  Program  (Formerly  Section 
16) 

A  total  of  $59,152,156  is  apportioned 
to  the  States  for  fiscal  year  1995  under 
the  Elderly  and  Persons  with 
Disabilities  Program.  Table  4  shows 
each  State's  apportionment. 

The  formula  for  apportioning  these 
funds  uses  1990  Census  population  data 
for  persons  aged  sixty-five  and  over  and 
forpersons  with  disabilities. 

Tne  funds  provide  capital  assistance 
for  transportation  for  elderly  persons 
and  persons  with  disabilities.  Eligible 
capital  expenses  may  include,  at  the 
option  of  the  recipient,  the  acquisition 
of  transportation  services  under  a 
contract.  lease,  or  other  arrangement. 

While  the  assistance  is  intended 
primarily  for  private  non-profit 
organizations,  public  bodies  that 
coordinate  services  for  the  elderly  and 
persons  with  disabilities,  or  any  public 
body  that  certifies  to  the  State  tbat  non- 
profit organizations  in  the  area  are  not 
readily  available  to  carry  out  the  service, 
may  receive  these  funds. 

"rhese  program  funds  may  be 
transferred  by  the  Governor  to 
supplement  the  Urbanized  Area 
Formula  or  Nonurbanized  Area  Formula 
capital  funds  during  the  last  90  days  of 
the  fiscal  year. 

VII.  Title  23  Interstate  Substitute 
Transit  Program 

A  total  of  $48,030,000  is  appropriated 
for  the  Interstate  Substitute  Transit 
Program.  Of  that  amount.  $9,500,000  is 
earmarked  for  a  substitute  transit  project 
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in  Milwaukee,  Wisconsin.  The  balance 
of  $38,530,000  is  appropriated  for  other 
transit  projects  whicn  have  been 
substituted  for  withdrawn  interstate 
highway  segnients.  The  funds  are 
apportioned  by  formula  which  reflects 
the  remaining,  costs  to  complete  each 
withdrawal  area's  substitute  transit 
projects.  After  the  one^ialf  percent  set- 
aside  ($192,585),  $38,337,415  of  the 
$38,530,000  remains  for  projects.  This 
completes  the  funding  for  the  Interstate 
Substitute  Transit  Program  for  these 
withdrawal  areas.  Table  5  displays  the 
apportionment  of  these  funds. 

In  addition  to  the  fiinds  directly 
appropriated  for  Interstate  Substitute 
Transit  projects.  Substitute  Highway 
funds  apportioned  to  a  withdrawal  area 
may  be  transferred  from  FHWA  to  FTA 
to  be  used  for  transit  projects. 

Vin.  Snrfiice  Transportation  Program 
"Flexible"  Funds  Used  for  Transit 
Purposes 

A.  Transfer  Process 

"Flexible"  DOT  hinds,  such  as 
Surface  Transportation  Program  (STP) 
funds.  Congestion  Mitigation  and  Air 
Quality  (CMAQ)  funds,  or  others,  which 
are  designated  for  use  on  transit 
projects,  are  transferred  firom  the  FHWA 
to  FTA  for  project  approval.  Flexible 
funds  programmed  for  transit  projedS" 
must  result  from  the  local  and  state 
planning  and  programming  process,  and 
must  be  contained  in  an  approved  State 
Transportation  Improvement  Program 
(STIP)  before  the  hmds  can  be 
transferred.  In  order  to  initiate  the 
transfer  process,  the  grantee  must 
submit  a  completed  application  to  the 
FTA  Regional  Office,  and  must  notify 
the  state  highway/transportation  agency 
that  it  has  submitted  an  application 
which  requires  a  transfer  of  funds.  Once 
the  state  highway/transportation  agency 
determines  that  the  state  has  sufficient 
obligation  authority,  it  must  notify 
FHWA  that  the  funds  are  to  be  used  for 
transit  purposes  and  request  that  they  be 
obligated  by  FHWA  as  a  transfer  project 
to  FTA.  The  flexible  funds  transferred  to 
FTA  will  be  placed  in  an  urbanized  area 
or  state  account  under  one  of  the  three 
existing  formula  programs — Urbanized 
Area,  Elderly  and  Persons  with 
Disabilities,  or  Nonurbanized  Area. 

They  are  then  treated  as  FTA  formula 
funds,  although  they  will  retain  a 
special  identifying  code.  The  flexible 
funds  may  be  used  for  any  non- 
operating  purpose  ehgible  under  these 
FTA  programs.  All  FTA  requirements 
are  applicable  to  transferred  funds. 
Flexible  funds  should  be  combined  with 
regular  FTA  formula  funds  in  a  single 
annual  grant  application. 


B.  Matching  Share  for  Flexible  Funds 

ThL  provisions  of  Title  23,  U.S.C. 
regaipinR  the  non-Federal  share  apply  to 
Title[23  nmds  used  for  transit  projects. 
Thu^  flexible  funds  transferred  to  FTA 
retai*  the  same  matching  share  that 
such  funds  would  have  if  used  for 
highwagr  ptirposes  and  administwed  by 
the  HiWA. 

There  are  three  instances  in  which  a 
higher  than  80  percent  Federal  share 
wouU  be  maintained.  First,  in  States 
with  jlarge  areas  of  Indian  and  certain 
public  domain  lands,  and  National 
Forelts,  parks  and  monuments,  the  local 
shar^  for  highway  projects  is 
deteonined  by  a  sliding  scale  rate, 
calculated  based  on  the  percentage  of 
public  lands  within  that  state.  This 
slidiig  scale,  which  permits  a  greater 
Federal  share,  but  not  to  exceed  95 
percent,  is  applicable  to  transit  projects 
fund  »d  with  flexible  funds  in  these 
publ  c  land  states.  FHWA  develops  the 
slidi!  tg  scate  matching  ratios  for  the 
inert  Bsed  Federal  share. 

Additionally,  commuter  carpooling 
and  yanpooling  projects  and  transit 
projects  using  flexible  funds 
listered  by  FTA  may  retain  the 
1 100  percent  Federal  share  that 
'  be  allowed  for  ride-sharing  or 
safettr  projects  administered  by  the 
FHVjA.  The  100  percent  safety  projects 
are  subject  to  a  nationwide  ten  percent 
program  limitation.  ^ 

C.  Other  Funds  Transferred  to  FTA 

C«ftain  demonstration  projects 
authorized  under  Title  23  are  specified 
to  b^  used  for  transit  projects  and  are 
mor^  appropriately  administered  by 
FTAJ  In  such  cases,  FHWA  has 
transferred  the  funds  to  FTA  for 
administration.  Since  these  funds  are 
not  5TP  flexible  funds,  they  are 
transferred  into  the  appropriate  Capital 
Program  category  (Bus,  New  Starts,  or 
Fixe  1  Guideway  Modernization)  for 
obli]  ation  and  are  administered  as 
Cap  tal  projects. 

IX.  ( Capital  Pragram  (Formerly  Section 
3) 

A.  F  xed  Guideway  Modernization 
Fort  iula 

Fi  (ed  Guideway  Modernization  funds 
are  t  llocated  by  formula.  Statutory 
perc  mtages  were  established  to  allocate 
the  Tst  $497,700,000  to  11  fixed 
guiqaway  areas.  The  next  $70,000,000  is 
allocated  one-half  to  these  11  urbanized 
area^  and  one-half  to  other  urbanized 
area4  with  fixed  guideways  which  are  at 
leas^  seven  years  old  on  the  basis  of  the 
Urbanized  Area  Formula  Program  fixed 
guidieway  tier  formula  factors.  The 
remaining  funds  are  allocated  to  all  of 


these  urbanized  areas  as  one  universe. 
For  fiscal  yew  1995.  $725,000,000  was 
appropriated  fot  fixed  guideway 
modernization.  After  the  three-quarter 
percoat  set-aside  ($5,437,500), 
$719,562,500  is  available  for 
appmtionment  to  the  specified 
urbanized  areas  for  Fixed  Guideway 
Modernization  funding. 

Table  6  displays  th^ 
apportionments.  Fixed  Guideway 
Modernization  funds  apportioned  under 
this  section  must  be  used  for  capital 
projects  to  modernize  or  improve  fixed 
guideway  systems. 

All  urbanized  areas  with  fixed 
guideway  systems  whi(^  ate  at  least 
seven  years  old  are  eligible  to  receive 
Fixed  Guideway  Medemization  funds. 
A  request  for  the  start-up  service  dates 
for  fixed  guideways  has  been 
incorporated  into  the  Section  15  data 
reporting  system  to  ensure  that  all 
eligible  fixed  guideway  data  is  included 
in  the  calculation  of  these 
apportionments.  A  threshold  level  of 
more  than  one  mile  of  fixed  guideway 
is  required  to  receive  Fixed  Guideway 
Modernization  funds.  Therefore, 
urbanized  areas  reporting  less  than  one 
mile  of  fixed  guideway  mileage  under 
Section  IS  are  not  included. 

B.  New  Starts 

The  fiscal  year  1995  appropriation  for 
New  Starts  is  $646,670,000.  These  funds 
are  entirely  earmarked  for  projects 
specified  within  the  1995  DOT 
Appropriations  Act.  After  the  three- 
quarter  percent  set-aside  ($4,850,025), 
$641,819,975  remains  available  for 
allocation  to  areas.  Table  7  displays  the 
allocations  by  area  and  also  shows  prior 
year  unobligated  earmarks  for  New 
Starts. 

C.Bus 

The  fiscal  year  1995  appropriation  for 
Bus  is  $353,330,000  for  the  purchase  of 
buses,  bus-related  equipment  and 
paratransit  vehicles,  and  for  the 
construction  of  bus-related  facilities. 
After  the  three-quarter  percent  set-aside 
($2,649,975)  for  project  management 
oversight,  $350,680,025  remains 
available  for  projects.  The  ISTEA 
earmarked  $12,000,000  in  Bus  funding 
for  two  bus  projects  in  fiscal  year  1995. 
The  Conference  Report  accompanying 
the  1995  DOT  AppropriatioDS  Act 
earmariced  an  addiitional  $316,330,000 
to  specified  states  or  localities  for  bus 
and  bus-related  capital  projects.  FTA 
administrative  coraaaitment  of  fiscal 
year  1995  funds  to  one  full  funding 
grant  agreement  totals  $1,700,000.  Thus. 
$20,650,025  remuns  available  for 
discreticmary  allocation  by  the  Federal 
Transit  Administrator.  Table  8  displays 
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the  allocations  of  earmarked  fiscal  year 
1995  Btts  fnadsby  area  and  also  shows 
prior  yew  unobligated  earmarks  far  the 
Bus  Program. 

X.  UmI  VaiMifif  DaU  far  the 
UrbMaed  Aiva  Fnaola  aMl 
SaamAanmBi  Area  Fonnula  PrognmiB, 
and  FiMd  C«iieway  Modemizatioii 
Formula 

For  tedmical  assistance  purposes,  the 
dollar  unit  values  of  data  derived  from 
the  computations  of  the  Urbanized  Aree 
Formula  and  Nonurbanized  Area 
Formula  Programs,  and  the  Fixed 
Guideway  tlodemization  Formula 
apportiomiients  are  included  in  this 
Notice  on  TaWe  10.  To  determine  how 
a  particalar  apportionment  amount  was 
developed,  areas  may  muhiply  their 
population,  popidation  density,  and 
Section  IS  data  by  these  unit  values. 

XL  MetTDfialitui  Planning  and  State 
Planning  and  Kaaearch  Programs 
(ForaKiiy  Soctiona  8  and  2€(aK2)) 

A.  Metropolitan  Planning  Urbanized 
Area  Pnc^fiaai 

The  fiscal  year  1995  Metropolitan 
Planning  apportionments  to  States  for 
MPOs  to  be  used  in  urbanized  areas 
total  $41.512.50a  A  basic  allocation  of 
80  percent  of  this  amount  ($33,210,000) 
is  distributed  to  the  States  based  on 
urbanized  area  population  for  State 
distribution  to  each  urbanized  area,  or 
parts  thereof,  within  each  State.  A 
suppleraental  allocation  of  the. 
remaining  20  percent  ($8,302,500)  is 
also  pnovided  to  the  States  based  on  an 
FTA  administrBtive  formula  to  address 
planning  needs  in  the  larger,  more 
complex  urbanized  areas.  Table  9 
contains  the  final  State  apportionments 
for  the  combined  basic  and 
supplemental  allocations.  Each  State,  in 
cooperation  with  the  MPOs,  must 
develop  an  allocation  formula  for  the 
combined  apportionment  which 
distributes  these  funds  to  MPOs 
representing  urbanized  areas,  or  parts 
thereof  within  the  State.  This  formula, 
which  must  be  approved  by  the  FTA. 
must  ensure  to  the  maximum  extent 
practicable  tlut  no  MPO  is  allocated  less 
than  the  amoaot  it  received  by 
administrative  formula  under  the 
Metropolitan  Pianaing  Program  in  fiscal 
year  1991  (miaimum  MPO  allocation). 
Eadi  Slate  forrauJa  must  include  a 
provision  for  the  minimum  MPO 
allocation.  Where  the  State  and  MPOs 
deshe  to  «se  a  new  formula  not 
previously  approved  by  FTA.  it  nnist  be 
submitted  to  FTA  for  prior  approval. 


B.  State  Planning  and  Research  Program 

The  fiscal  year  1995  anMxttoaments 
for  the  State  Planning  and  Research 
Program  total  S6A75J0O0.  Final  State 
apportioomaats  for  this  program  are 
also  contained  on  Table  9.  This  is  the 
fooith  year  of  a  consolidated  progrun 
which  is  apportioned  to  the  States  for 
the  purpose  of  such  activities  as 
planning,  tedaical  studies  and 
assistance,  demonstrations,  management 
training,  arul  cooperative  research.  In 
addition,  a  State  may  authorize  a 
portion  of  these  funds  to  be  used  to 
Sttppiement  planning  funds  allocated  by 
the  State  tc  its  urbanized  areas,  as  the 
respective  State  deems  appropriate. 

C.  Data  Used  for  Metropolitan  Planiung 
and  SUUe  Planning  and  Research 
Apportionments 

Popuktion  data  from  the  1990  Census 
is  used  in  calculating  these 
apportiorunents.  The  Metropolitan 
Planning  funding  provided  to  urbanized 
areas  in  eadi  Stete  by  administrative 
formula  in  fiscal  year  1991  was  used  as 
a  "hokl  harmless"  base  in  calculating 
funding  to  each  State. 

Please  note  that  while  the  fiscal  year 
1995  apportionment  amount  remains 
unchanged  from  the  fiscal  yeer  1994 
apportionment,  an  adjustment  has  been 
made  to  more  accurately  reflect  the 
distrilwtion  of  pjopulation  within  a 
pffitioilar  bi-state  urbanized  area.  Tliis 
adjustment  may  result  in  a  slight  change 
to  each  State's  individual 
apportiormient  from  the  fiscal  year  1994 
amount. 

XI.  Period  of  Availability  of  Funds 

The  funds  apportioned  under  the 
Urbanized  Area  Formula  Program,  Fixed 
Guideway  Modernization  Formula, 
Metropolitan  Planning  and  State 
Planning  and  Research  Programs  in  this 
Notice  will  remain  available  to  be 
obligated  by  FTA  to  recipients  for  three 
(3)  fiscal  years  following  fiscal  year 
1995.  Any  of  these  apportioned  funds 
unobligated  at  tfie  close  of  business  on 
September  30, 1998,  will  revert  to  FTA 
for  reapportionment  under  these 
respective  programs.  Funds  apportioned 
to  nonurbanized  areas  under  the 
Nonurbanized  Area  Formula  Program, 
including  RTAP  funds,  will  remain 
available  for  two  (2)  fiscal  years 
following  fiscal  year  1995.  Any  such 
funds  remaining  unobligated  at  the 
close  of  business  on  September  30. 
1997.  will  revert  to  FTA  for 
reapportionment  among  the  States. 
Ftmds  allocated  to  States  under  the 
Elderly  and  Persons  with  Disabilities 
Program  in  this  Notice  must  be 
obligated  by  September  30. 1995.  Any 


such  funds  remaining  unobligated  as  of 
this  date  vnll  revert  to  FTA  for 
reappyortiomaent  among  the  States. 
Fiscal  year  1995  Title  23  hiterstate 
Substitute  Transit  hmds  are  available 
until  expended.  The  1995  DOT 
Appropriations  Act  includes  a  provision 
requiring  that  fiscal  year  1995  New 
Starts  and  Bus  funds  not  obligated  for 
their  original  purpose  as  of  September 
30, 1997.  shall  be  made  available  for 
other  discretionan,'  projects.  A  similar 
provision  in  the  1994  DOT 
Appropriations  Act  required  that  fiscal 
year  1994  and  prior  year  Bus  and  New 
Start  funds  that  axe  not  obligated  by 
September  30. 1996,  shall  also  be  made 
available  for  other  discretionary 
projects. 

Xin.  Notice  of  Pre- A  ward  Authority  to 
Incur  Proiect  Costs 

A.  Background 

FTA  is  engaged  in  an  ongoing  effort 
to  stresmline  and  simplify  the 
administration  of  its  programs.  To  this 
end,  the  agency  has  expanded  the 
authority  extended  to  grantees  to  incur 
costs  for  operating  assistance  projects 
prior  to  grant  award  to  cover  planning 
and  capital  costs  as  well.  In  fiscal  year 
1994  FTA  extended  this  authority  to 
non-operating  projects  funded  with 
current  year  apportioned  formula  funds. 
This  automatic  pre-award  spending 
authority  permitted  a  grantee  to  incur 
costs  on  an  eligible  transit  capital  or 
planning  project  without  prejudice  to 
possible  future  Federal  participation  in 
the  cost  of  the  project  or  projects. 

B.  Expanded  Coverage 

Because  this  provision  has  worked  so 
well  to  reduce  the  paperwork  burden  on 
both  the  grantee  and  FTA  regional 
offices,  effective  as  of  October  1. 1994, 
the  FTA  is  further  broadening  this 
authority.  Authority  to  incur  costs  for 
Fixed  Guideway  Modernization 
Formula,  Metropohtan  Planning. 
Urbanized  Area  Formula.  Elderly  and 
Persons  with  Disabilities.  Nonurbanized 
Area  Formula,  State  Planning  and 
Research,  and  Title  23  Interstate 
Substitute  Transit  projects  in  advance  of 
possible  hiture  Federal  participation  is 
extended  to  apply  to  fiscal  year  1995 
FTA  funds  apportioned  in  this  Notice 
for  the  programs  listed  above,  as  well  as 
funds  to  be  apportioned  in  fiscal  years 
1996  and  1997.  Carryover  araounls  for 
these  programs  are  also  included  in  this 
authority.  This  pre-award  authority  is 
also  axtended  to  projects  intended  to  be 
funded  with  STP  or  CMAQ  fiuids 
transferred  to  FTA  in  fiscal  years  1995 
and  1996,  provided  tliat  the  projects  are 
contained  in  an  approved  STIP.  The 
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flexible  funds  would  no  longer  have  to 
be  transferred  to  FTA  before  the 
authority  could  be  used.  The  two-year 
limit  for  these  flexible  funds 
corresponds  to  the  more  rigorous 
financial  constraint  contained  in  the 
metropolitan  planning  regulation  for 
non-attainment  and  maintenance  areas. 
The  authority  does  not  apply  to  New 
Starts  or  Bus. 

C.  Conditions 

Similar  to  FTA's  Letter  otNo 
Prejudice  (LONP)  authority,  the 
conditions  under  which  this  authority 
may  be  utilized  are  specified  below: 

(1)  This  pre-award  authority  is  not  a 
legal  or  moral  commitment  that  the 
project(s)  will  be  approved  for  FTA 
assistance  or  that  the  FTA  will  obligate 
Federal  funds.  Furthermore,  it  is  not  a 
legal  or  moral  commitment  that  all 
items  undertaken  by  the  applicant  will 
be  eligible  for  inclusion  in  Uie  project(s). 

(2)  All  FTA  statutory,  procedural,  and 
contractual  requirements  must  be  met. 

(3)  No  action  will  be  taken  by  the 
grantee  which  prejudices  the  legal  and 
administrative  findings  which  die 
Federal  Transit  Administrator  must 
make  in  order  to  approve  a  project. 

(4)  Local  funds  expended  Dy  the 
grantee  pursuant  to  and  after  the  date  of 
this  authority  will  be  eligible  for  credit 
toward  local  match  or  reimbursement  if 
the  FTA  later  makes  a  grant  for  the 
project  (s)  or  project  amendment(s). 

(5)  The  Federal  amount  of  any  future 
FTA  assistance  to  the  grantee  for  the 
project  will  be  determined  on  the  basis 
of  the  overall  scope  of  activities  and  the 
prevailing  statutory  provisions  with 
respect  to  the  Federal-local  match  ratio 
at  the  time  the  funds  are  obligated. 

(6)  For  regular  FTA  formula  funds  to 
which  this  authority  applies,  the 
authority  expires  with  the  lapsing  of 
fiscal  year  1997  funds.  For  flexible 
funds  transferred  bom  FHWA,  the 
authority  expires  with  the  lapsing  of 
fiscal  year  1996  funds. 

D.  Environmental  and  Other 
Requirements 

FTA  emphasizes  that  all  of  the 
Federal  grant  requirements  must  be  met 
for  the  project  to  remain  eligible  for 
Federal  funding.  Some  of  these 
requirements  must  be  met  before  pre- 
award  costs  are  incurred,  notably  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA). 
Compliance  with  NEPA  and  other 
environmental  laws  or  executive  orders 
(e.g..  protection  of  parklands,  wetlands, 
historic  properties)  must  be  completed 
before  state  or  local  funds  are  advanced 
for  a  project  expected  to  be 
subsequently  funded  with  FTA  funds. 


Depending  on  which  class  the  project  is 
inclu(^rd  under  in  FTA's  environmental 
regulations  (23  CFR  771)  the  grantee 
may  not  advance  the  project  beyond 
planning  and  preliminary  engineering 
before  FTA  has  approved  either  a 
categorical  exclusion  (refer  to  23  CFR 
771.117(d)),  a  finding  of  no  significant 
impact,  or  a  final  environmental  impact 
statement.  The  conformity  requirements 
of  the  Clean  Air  Act  (40  CFR  51)  also 
must  be  fully  met  before  the  project  may 
be  advanced  with  non-Federal  funds. 

Similarly,  Federal  procurement 
procedures,  as  well  as  the  whole  range 
of  Federal  requirements,  must  be 
followed  for  projects  in  which  Federal 
funding  will  be  sought  in  the  future. 
Failure  to  follow  any  such  requirements 
could  make  the  project  ineligible  for 
Federal  funding.  In  short,  this  increased 
administrative  flexibility  requires  a 
grantee  to  make  certain  that  no  Federal 
requirements  are  circumvented  thereby. 
If  a  grantee  has  questions  or  concerns 
regwling  the  environmental 
requirements,  or  any  other  Federal 
requirements  that  must  be  met  before 
incurring  costs,  it  should  contact  the 
appropriate  regional  office. 

Before  an  applicant  may  incur  costs 
either  for  activities  expected  to  be 
funded  by  Bus  or  New  Start  funds,  or  for 
activities  requiring  funding  beyond 
fiscal  year  1997,  it  must  first  obtain  a 
written  LONP  from  the  FTA.  To  obtain 
an  LONP,  a  grantee  must  submit  a 
written  request  accompanied  by 
adequate  information  and  justification 
to  the  appropriate  FTA  regional  office. 
FTA  will  consider  the  request  in  light  of 
its  "Letter  of  No  Prejudice  Policy"  (47 
FR  46956,  October  21, 1982). 

XIV.  Electronic  Grant  Making  and 
Management  (EGMM)  Initiative— Fiscal 
Year  1995  and  Beyond 

As  a  result  of  the  National 
Performance  Review  and  the  FTA 
strategic  planning  process,  the  FTA  has 
wo  initiatives  designed  to  improve 
stomer  service  and  efficiency  of 

rogram  delivery:  (1)  On-Line  Grantee 
m — available  to  all  grantee 

gencies  which  can  access  the  FTA 

rants  Management  Information  System 
GMIS)  mainframe  computer  system  via 

toll  free  phone  connection.  This 
program  was  initially  designed  for 
"inquiry  only"  purposes.  However,  this 
program  will  be  expanded  on  a  case-by- 
case  basis  to  allow  grantees  to  make 
annual  certifications  and  assurances 
through  GMIS  and  conduct  required 
quarterly  financial  status  and  narrative 
grant  progress  reporting.  (2)  Electronic 
Grant  Making  and  Management  Pilot 
Program— participation  in  the  fiscal  year 
1995  pilot  program  is  limited  to  the  21 


I 


grantee  agencies  (including  Greater 
Hartford  Transit  District,  Massachusetts 
Bay  Transportation  Authority,  Central 
New  York  Regional  Transportation 
Authority.  New  York  Metropolitan 
Transportation  Authority,  Baltimore 
Mass  Transit  Administration,  Lehigh 
and  North  Hampton  Transit  Authority. 
City  of  Montgomery  Area  Transit 
System,  Hillsborough  Area  Regional 
Transit  Authority,  Chicago  Transit 
Authority,  Central  Ohio  Transit 
Authority,  Metropolitan  Transportation 
Authority  of  Harris  County,  New 
Mexico  State  Highway  and 
Transportation  Department.  Bi-State 
Development  Agency — St.  Louis, 
Missouri  Highway  and  Transportation 
Department,  Montana  Department  of 
Transportation,  Denver  Regional 
Transportation  District,  City  and  County 
of  San  Francisco— Public  Utilities 
Commission,  Los  Angeles  Coimty 
Metropolitan  Transportation  Authority. 
King  County  Department  of 
Metropolitan  Services,  Washington 
State  Department  of  Transportation,  and 
National  Easter  Seal  Society).  During  the 
pilot  program  (October  1, 1994  through 
September  30, 1995)  these  grantees  will 
apply  for  and  manage  grants  at  their 
computer  stations  connected  to  the  FTA 
GMIS  computer  using  a  modem  and  toll 
free  phone  connection.  The  purpose  of 
this  initiative  is  to  streamline  the  FTA 
grant  making  and  management  process 
through  a  paperless  electronic  grant 
application,  review,  approval, 
acceptance  and  management  process. 
DOL  has  agreed  to  participate  in  the 
program  and  receive  requests  for  Labor 
Protection  Certification  under  49  U.S.C. 
5333(b)  of  projects  as  well  as  issue 
Labor  Protection  Certifications 
electronically  for  the  EGMM  Pilot 
Program  participants. 

Quarterly  evaluation  will  be 
conducted  of  both  the  On-Line  Grantee 
Program  and  the  EGMM  Pilot  Program. 
Also  during  fiscal  year  1995  FTA  will 
implement  the  annual  certifications  and 
assurances  for  all  grantees  in  which  one 
signature  will  replace  the  continued 
validity  statement  and  separate 
certifications  and  assurances.  All 
EGMM  grantee  participants  and  On-Line 
Grantee  participants  on  a  case-by-case 
basis  will  be  able  to  provide  these 
certifications  electronically.  In 
preparation  of  the  EGMM  initiative. 
FTA  has  already  issued  a  Master 
Agreement  that  replaces  Part  I  and 
portions  of  Part  II  of  the  current  FTA 
grant  agreement. 

Upon  the  completion  of  the  EGMM 
.Pilot  Program  of  fiscal  year  1995.  FTA 
intends  to  expand  the  EGMM  Program 
to  include  additional  grantee  agencies 
during  fiscal  year  1996.  FTA  also  has 


several  activities  under  consideration  to 
expand  the  functional  content  of 
EGMM.  The  kinds  of  activities  under 
consideration  include  a  mechanism  to 
facilitate  electronic  statewide 
transportation  improvement  programs, 
electronic  unified  planning  work 
programs,  and  an  electronic  library.  The 
FTA  would  like  your  comments  and 
suggestions  on  additional  areas  FTA 
could  facilitate  electronic  interface  to 
better  serve  our  customers.  Please  write 
your  regional  office  with  your 
suggestions  on  the  FTA  EGMM  Pilot 
Program  and  On-Line  Grantee  Program. 

XV.  Quartley  Approval  of  Grants 

The  FTA  has  established  a  quarterly 
approval  and  release  cycle  for 
processing  grants.  All  Urbanized  Area 
Formula.  Nonurbanized  Area  Formula, 
Elderly  and  Persons  with  Disabilities. 
Capital.  Metropolitan  Planning.  State 
Planning  and  Research,  and  Title  23 
Interstate  Substitute  Transit  grants  are 
processed  on  a  quarterly  basis.  This 
includes  Urbanized  Area  Formula. 
Nonurbanized  Area  Formula,  or  Elderly 
and  Persons  with  Disabilities  grants 
using  STP  or  CMAQ  funds. 

If  completed  applications  are 
submitted  to  the  appropriate  FTA 
Regional  Office  no  later  than  the  first 
business  day  of  the  quarter.  FTA  will 
award  grants  by  the  last  business  day  of 
the  quarter. 

In  order  to  expedite  the  grant 
approval  process  wthin  the  quarterly 
approval  structure,  grants  which  are 
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complete  and  have  received  the 
required  Labor  Protection  Certification 
may  be  ^^)roved  before  the  end  of  the 
quarter.  Applications  for  the  first 
quarter  should  be  submitted  to  the  FTA 
Regional  Office  witbin  five  business 
days  of  this  Notice.  The  first-quarter 
grants  will  be  released  on  or  before 
December  30. 1994.  There  are  only  two 
factors  which  would  delay  FTA's 
approval  of  the  project  beyond  the  end 
of  a  quarter.  First  is  a  failure  by  DOL  to 
issue  a  Labor  Protection  Certification 
where  such  certification  is  a 
prerequisite  to  a  grant  approval,  and 
second  is  the  failure  of  FHWA  to 
actually  transfer  flexible  funds. 

For  an  application  to  be  considered 
complete,  all  required  activities  such  as 
inclusion  of  the  project  in  a  locally 
approved  Transportation  Improvement 
Progrwn  (Tff).  a  Federally  approved 
State  Transportation  Improvement 
Program  (STIF),  intergovernmental 
reviews,  environmental  reviews,  all 
applicable  civil  rights,  anti-drug,  and 
clean  air  requirements,  and  submission 
of  all  requisite  certifications  and 
documentation  must  he  completed.  The 
application  must  be  in  approvable  form 
with  all  required  documentation  and 
submissions  on  hand,  except  for  the 
Labor  F*rotection  Certification  which  is 
issued  t)y  DOL.  Incomplete  applications 
will  not  be  processed,  but  if  the  missing 
components  are  supplied,  will  be 
considered  in  the  next  quarter. 

It  is  the  policy  of  FTA  to  expedite 
grant  application  reviews  and  speed 


program  delivery  by  reducing  the 
number  of  grant  applications.  To  this 
end,  FTA  strongly  encourages  grant 
applicants  to  submit  only  one 
application  per  fiscal  year  for  each 
formula  program.  The  single  application 
should  contain  the  fiscal  year's  capital 
(induding  flexible  funds),  planning  and 
operating  elements. 

XV.  Grant  Application  Procedures 

All  applkatioos  for  FTA  funds  should 
be  submitted  to  the  appropriate  FTA 
Regional  Office.  Formula  grant 
applications  should  be  prepared  in 
conformance  with  the  following  FTA 
Circulars:  Urbanized  Area  Formula— 
C9030.1A,  September  18. 1987; 
Nonurbanized  Area  Formula — 
C9040.1C.  November  3. 1992;  and 
Elderly  and  Persons  with  Disabilities — 
CSOTO.IC  December  23,  1992. 
Applications  for  STP  "flexible"  fund   • 
grants  should  be  prepared  in  the  same 
manner  as  the  apportioned  funds  under 
the  Urbanized  Area  Formula. 
Nonurbaniaed  Area  Formula,  or  Elderly 
and  Persons  with  Disabilities  Programs. 
Guidance  on  preparation  of  applications 
for  Capital.  Metropolitan  Planning,  State 
Planning  and  Reeeerch,  and  Title  23 
funds  may  be  obtained  from  each  FTA 
Regional  Office.  Copies  of  circulars  are 
also  available  from  Regional  Offices. 

tssued  on:  October  5. 1994. 
Gordon  ).  Linton. 
Administrator. 

BltUNO  CODE  4»1ft-$l-|i 
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URBANIZED  AREA  FORMULA  /  NO 
FORMULA  PROGRAMS  (F0R«4eR«-Y 


NONURBANIZED  AREA 
SECTIONS  9  AND  18)  . 


.  $2,41«,847,844 


TABLE  1 
FTA  FISCAL  ^^AR  1995  APPROPRIATIONS  FOR  GRANT  PROGRAMS 

SOURCES  OF  FUNDS  TOTAL  AVAILABLE 


URBANIZED  AREA  FORMULA  P^RAM 

94.5%  of  ToUl  Available  fof  UrttaAizad  Araa  Fonnula  and  Nonurbanizcd  Araa 

Formula  Programs — 

Lass  1/2%  Set  Aside 

ReaoDortiorted  Funds  Added .. 


Total  Apportioned -. 


Operating  Assistance  LimiUtion 


NONURBANIZED  AREA  FORMULA 
5.50%  of  Total  Available  for  Urbanized 

Formula  Programs - 

Less  1/2%  Set  Aside 

Reaoportioned  Funds  Added .. 


Total  Apportioned . 


RTAP  PROGRAM  . 


ELDERLY  AND  PERSONS  WITH 


INTERSTATE  SUBSTITUTE 

Apportioned ^ ...... 

Earmark — .... 

1/2%  Set  Aside 


TRAISIT  PROGRAM 


Total. 


FIXED  GUIDEWAY  MODERNIZAtlON . 
Less  3/4%  Set  Aside 


Total  Apportioned . 


NEW  STARTS 

Less  3/4%  Set  Aside . 


ToUl  Allocated . 


BUS 

Conference  Earmarks'. 

ISTEA  Allocation 

Administrative  Commitment . 

3/4%  Set  Aside -. 

Unallocated 


ToUl. 


PROGRAM 

Area  Formula  and  Nonurbanized  Area 


DISABnJTIES  PROGRAM  (FORMERLY  SECTION  16) 


CAPITAL  PROGRAM  (FORMERLY  SECTION  3)  $1,725,000,000 


METROPOLITAN  PLANNING  PROGRAM  (FORMERLY  SECTION  8) 

STATE  PLANNING  AND  RESEARCH  PROGRAM  (FORMERLY  SECTION  28(aK2)) . 


$2,283,921,213 
(11.419,606) 
24,351,386 


$2,296,852,993 
710.000.000 


$132,926,631 
(664,633) 
490.948 


$132,752,946 


$4,612,500 


$59,152,156 


$38,337,415 

9,500.000 

192.585 


$48,030,000 


$725,000,000 
(5.437.500) 


$719,562,500 

$646,670,000 
(4,850,0^<» 


$641,819,975 


$316,330,000 

12.000.000 

1,700,000 

2.649.975 

20,650,025 


$353,330,000 


$41,512,600 
$8,475,000 
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TA8LE  2 
FTA  FY  1995  URB/MIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 

AMOUNTS  APPORTIONED  TO  URBANIZED  AREAS  OVER  1,000,000  IN  POPUUTION 


URBANIZED  AREA 


TOTAL 
APPORTIONMENT 


OPERATING 

ASSISTANCE 

LIMITATIONS 


Atlanta,  GA 30,853,100 

Baltimore,  MD 28,155,535 

Boston,  MA 62,^9.857 

Chicago,  IL-Northuestem  IN.... 157,922.8M 

Cincinnati,  OH-KY 11,364,618 

Cleveland,  OH 19,247,760 

Dallas-Fort  Uorth,  TX 29,042,141 

Denver,  CO 17,630,699 

Detroit,  MI 29,756,895 

Ft  Lauderdale-HollyMOod-Ponpano  Bch,  FL.  16.117,493 

Houston,  TX 33,5U,917 

Kansas  City,  NO-KS 8,256,969 

Los  Angeles,  CA 146,958.914 

Miami -Hialeah,  FL 33,785,151 

Milwaukee,  UI 14,179.096 

Minneapolis-St.  Paul.  MN 20,339,551 

New  Orleans,  LA 12.841,873 

New  York,  NV-Northeastem  NJ 503.952,306 

Norfolk-Virginia  Beach-Newport  News,  VA.  9,453,243 

Philadelphia.  PA-NJ 92,133,082 

Phoenix,  AZ 17,886,046 

Pittsburgh,  PA 27,100,916_ 

Portland-Vancouver,  OR-UA 17,160,285 

Riverside-San  Bernardino,  CA 13,372,816 

Sacramento,  CA 10,280.058 

San  Antonio,  TX. .............. ..^....••.  15,255,611 

San  Diego,  CA 28,200,559 

San  Francisco-Oakland,  CA 93,286,228 

San  Jose,  CA 23.462,557 

San  Juan,  PR.. 20.768.989 

Seattle.  UA 38.924,167 

St.  Louis,  MO-IL 17,715,054 

Tampa-St.  Petersburg-Clearwater,  FL 13,097,224 

Washington,  DC-MD-VA 76,633,018 

TOTAL $1,691,169,576 


5,377,897 
8,607,760 

16,161,023 

44,774,098 
4,662,601 
8,531,014 
7,650,143 
5,222,695 

18,939,357 
6,495,530 
8,038,691 
3.950.725 

50,514.824 
7.419.989 
4.834.477 
6,446,045 
5.847.489 
116,988.795 
3,714,354 

28,162,314 
4,164.891 
8.406.413 
3.895,132 
2.226.275 
3.078,919 
4.051.309 
6.464,385 

17,212,185 
5,847,901 
6,646.587 
5,461,855 
8,486,476 
4,620,580 

14,941,841 


$457,844,570 


S17W 


UMi 


f  TA  ft  -IMS  «RM  UB  Mf& 


r<te«>  B^girter  /  vjl  M,  No.  196  /  Wedbes<toy.  Ottabw  12>  19M  t  ttOtAts 


TMtJ  2 


•) 


ANOUNVS 


UEB  AREA 


In*,  ta. 


s. 


If,  Wf. 


Akran^  OK. 

Altany-SdMnectady- 
Alku^iwquc,  NN.... 
AltaMMnr«Kitle<M»fmtaR,  M-NJ. 

***»  Arbor,  JII 

Au»Kta,  M-sc 

Austin,  n 

BafcarsfMd,  CA 

BattnHeust,  U 

Binrimfcw,  AL 

BrUlNpwiHIitford, 
aufffalo-Ma«w«  Fall 

Cancan,  OU 

Charlastan,  SC 

Ctiarlott*,  RC 

Chttniiua,  TN-GA. 
Colar«d»  tpringt,  CO}. 

Colwbia,  SC 

Colwtes,  CA-Al.... 

ColMfeua,  M 

Corpm  Oiriati,  TX. 

DavaniPortHteck  Islanf-IMtaa,  lA-IL. 

Dayton,  M. 

Oaytana  toacb.  FL. 
Oes  NaifM*,  lA.... 

Ourkan,  NC 

El  »aa«,  1X-M 

Fayattavt  Ua,  MC. 

Flint,  m 

Fort  N|wra-Cape  Cora  , 
Fort  Wayn*.  IN... 

Frema,  CA 

Grand  Rapida,  Nl. 
-Greanville,  SC... 
Marristxir*.  «l... 
Martford-Hiddlatonn, 

Honotutw,  Ml 

IndianapoKa,  IN. 

Jackson,  PIS 

Jacksonvi Ua,  FL. 
Knoxvdlc,  TN.... 
Lansing-East  Lanaing. 

Las  Vegas.  NV 

Lawrence-Haverhill, 
Lexington-Fayette, 
Little  Rock-North  Lit 

Lorain-Elyria,  ON 

Louisville.  ICY- IN 


Kl. 


10  msmiia  amm  2tr,nt  n  i,oft,QM  m  nmimmn 


VCRATIHG 


.  »l. 


:t. 


Nl. 


rHt^. 

la  Rock,  AR. 


TOTAL 

OBOtSUHKi 

APPORTIONMENT 

LIMITATIONS 

4,70S,0tt 

2.IB»,919 

S,622,949 

1,977,S2ft 

4^11,00* 

1,366,597 

3.337,50 

2,067,571 

t,924,96t 

«K,75Z 

S,«U,Q27 

066,K1 

l,«S4.180 

690,609 

9,190,501 

1,300,541 

2,934,t27 

•47,907 

2,32»,Mt 

i,m,i«i 

Ma.t» 

2,001,570 

4,966,aS7 

1,007,106 

10,302,728 

5,304,654 

1,5S,599 

990,470 

•      2,4«2,219 

««*,659 

4,719,757 

t,M1,215 

2.002,7St 

060,319 

3,i25,ie 

054,0(6 

2,m,9S7 

916,499 

1,410,317 

7M,121 

9,101,052 

3,047,363 

2,942,724 

759,926 

2,406,053 

900,782 

10.000,435 

2,960,119 

1,761,027 

606,627 

2,191,659 

913,019 

2,223,2W 

?07,724 

6,71«.M0 

1,575,100 

1,219,519 

601,^91 

3,695,597 

1.399,600 

1,744.174 

500. 170 

1,597,017 

955,204 

4,260,150 

1,aK,453 

3,549,069 

1,350,672 

1,699.509 

656.714 

2.067,150 

991,809 

7,402,112 

2,012,717 

17,915,263 

2,492,706 

6,910,141 

3,349,275 

1,503.455 

791,760 

6.536,670 

1,774,593 

1,990,507 

709,207 

2.727,695 

1,010.072 

0,069.513 

1,209,467 

2,000,547 

740,707 

1,699,093 

1,135.745 

2,070,221 

900,156 

1,074,910 

605,071 

8,036,470 

3,420.637 
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TABLE  2 
FTA  FY  1995  URBANIZED  AREA  FORMUU  APPORTIONMENTS  (FORMERLY  SECTION  9) 

^iiOUNTS  APPORTIONED  TO  URBANIZBI  AREAS  200,000  TO  1,000,000  IN  POPOLATIW. 


URBANIZED  AREA 


NcAUen-Edinburg-Nission,  TX. 

Nelbourne-Paln  Bay.  FL •••*.V.^.... 

nini^Mi  1 3  f     I W   nK   Ha  •••••••••••••••••••«•■■ 

^*'""  *^#  ^» •■■••••••••••••••••••••••»••«« 

nuuusCVf  bAa •••••■•«•••••••*•••••••■*••« 

"*"•  ^  ^WlWrjr  g     AL  ••••■•••••••••••■••••••■fs 

^^*^*'*'  liiCf     iN****************. •■•••••■*«« 

New  Haven-Neriden.  CT 

Ogden.  UT 

^^^^1" f  wc 'In**************** •«••«««««««« 

Orlando,  FL 

Oxnard- Ventura,  CA 

Pensacola,  FL 

Providence-Pawtuckat,  RI-MA 

Provo-Oren,  UT 

Raleigh,  NC 

"^'  ™f  A*  •••••••*•••••••••••••  «.•  ••■•••••■ 

K I wn^wnu  f     » A •••••••••••••••••••••«•••••« 

Rockford,  IL 

531 C  LAKC  Cltyf  UT* •••••• a •••••••«••••* « 

Sarasota-Bradenton,  FL 

Scranton-Wi Ikes-Barre,  PA 

dfircvcpoi  I f   LA ••••••••••••••••••••••■«•« 

South  Bend-Nishawaka,  IN-NI 

Spokane,  UA 

Springfield,  MA-CT 

"'WwMi^ij  wA«  ••••••••••••«••••••••••••«■ 

9]r  I  OWUaVf  Nl«*  ••••■•••••••••••••««»««■■« 

I BV^MB  f    WA ••■••••••••••••••••••■•••••••• 

I w^ V^Wf  \^f   nl • ••••«••••••«••••••••••••■• 

'  ■  CfiCOrif  n«l*rA*  ••••*••••••••••••••••«■ 

Tucson,  A2 

Tulsa,  or... 

West  Palm  Bch-Boca  Raton-Oelray  Bch,  FL. 

Wi Islington,  OE-NJ-MD-PA 

Worcester,  MA-CT 

Youngstown-Uarren.  ON 

TOTAL 


OPERATING 

TOTAL 

ASSISTANCE 

APPORTIONMENT 

LIMITATIONS 

4,066,264 

073. 7^ 

1,117,142 

725,938 

2,824,200 

617,199 

7,453,858 

3.170,208 

2,030,694 

883,423 

2.405,044 

869,463 

1,323,616 

898,921 

4,425,532 

1,469,835 

7,726,325 

2.030,745 

2.455.607 

613,775 

4.280,510 

2,034,321 

4,794,331 

2,086,333 

8,589,635 

1,535,170 

3,285,552 

1,190,584 

1.566,212 

665,355 

1,864,795 

927,  OU 

12,961,528 

4.167,486 

2.202,632 

714,481 

2.252,469 

641,137 

3,235,022 

739,112 

5,329.204 

1,690,183 

6,015,280 

2,722,231 

1,564,164 

853,103 

10,440,200 

2.153,075 

3,052.553 

1.111.440 

2,820,331 

1,527.413 

2,171,425 

925.692 

1.966,087 

1,011,234 

4,718,485 

901,259 

5,406,710 

1,782,775 

2,593,822 

1,177.169 

4,256,807 

1,671,369 

7.570,494 

1,366,166 

4,754,522 

1,973,797 

3,723,533 

1,742,711 

6,978,924 

1,460,128 

3,741,525 

1,382,471 

10.609,876 

1,455,070 

2,555.695 

1,196,000 

4.786,786 

1,760,075 

2.787,395 

1,021,031 

2,052.635 

1.572.947 

0    304,602.579      % 

120.222,360 
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URBAMI2E» 


FTA  FY  1995 
MOUNTS  APPQBTIONEO  TO 

STATE/URBANIZED  AREA 


ALABAMA: 
Governor's  apporti 
50,000  to  200,000  ir 


STAl  E  GOVEMttS  Kft  URBMHZEa  AK.  '  30.00O  TO  ZOe.OM  tM  WWLATION 


Annisten,  Ai> 

Auburn-Opel ika,  AL. 

Decatur,  AL 

Dothan.  Al 

Florence,  AC....... 

Gadsden,  AL 

RuntsviUc,  AL 

Tuscaloosa,  AL 


ALASKA: 

Governor's  apportionmelit  for  areas 
50,000  to  200,000  in  papulation: 


ARIZONA: 

Governor's  apporti 
50,000  to  200,000  in 


onmei  it 


Yuma,  AZ-CA  (AZ). 


ARKANSAS: 
Governor's  apportionneit  for  areK 
50,000  to  200,000  in  population: 


Fayettevi U e-Spr i ngda I 
Fort  Smith,  A8-0K  (AR), 

Pine  Bluff,  AR 

Texarkana,  TX-AR  (AR) 


MLIFORNIA: 
Governor's  apporti onmeijt  for  areas 
50,000  to  200,000  in  population: 


Antioch-Pittstourg,  CA.J. 

Chico,  CA 

Davis,  CA..'. 

Fairfield,  CA 

Hemet-San  Jacinto,  CA. 
Hesperia- Apple  Valley-\f  ctorville,  CA. 
Indio-Coachetla,  CA.. 
Lancaster-Palmdale,  CA4-' 

Lodi,  CA 

Lompoc,  CA 

Merced,  CA 

Napa,  CA 


TABLi  J 
AREA  PQBNUtA  AfPORTtOMKMTS  (FaRMBH.r  SECTMN  9) 


for  areas 
population: 


for  areas 

population: 


AR. 


TOTAL 
APPORTIONMENT 


$        659,293 
659.293 


07.828 
596.004 
402,768 
149.837 


OPERATING 
ASSISTANCE 

LIMITATIONS 


S  4,152.t94 

S  2,627,4U 

400,507 

309,307 

321,327 

172,829 

366,733 

203,229 

308,026 

177,738 

429.130 

313,336 

379,278 

310,743 

t.204.00t 

673,312 

743,192 

466,920 

S   275,954 
275.954 


$  1.586,437    S  1,064,899 


224,459 
367,002 
359,248 
114,190 


S  24,300,762 

S  9,068,338 

1,374,266 

460,848 

600,032 

246,798 

728.405 

284,013 

884,670 

340,895 

738,076 

260,930 

941,565 

354,584 

446,294 

168,093 

1,583,746 

216,582 

620,031 

233,559 

380.792 

143,410 

676,978 

250,756 

707,369 

355,637 
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TABLE  2 
FTA  FY  1995  URBANIZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 

tnOUHfS   APPORTIONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50.000  TO  200,000  IN  POPULATION 


STATE /URBANIZED  AREA 


CALIFORNIA:   > 

Palm  Springs,  CA 

Redding,  CA 

Salinas,  CA 

San  Luis  Obispo,  CA 

Santa  Barbara,  CA 

Santa  Cruz,  CA , 

Santa  Maria,  CA , 

Santa  Rosa,  CA 

Seaside-Monterey,  CA 

Simi  Valley,  CA 

Vacavi lie,  CA 

Visalia,  CA 

Uatsonville,  CA 

Yuba  City,  CA 

Yuna,  AZ-CA  (CA) 

COLORADO: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population- 
Boulder,  CO 

Fort  Collins,  CO 

Grand  Junction,  CO 

Greet ey,  CO 

Longmont ,  CO 

Puebl 0,  CO 

CONNECTICUT: 
Governor's  apportionment  for  areas' 
50,000  to  200,000  in  population: 

Bristol,  CT 

Oanbury,  CT-NY  (CT> 

New  Britain,  CT 

NCH  London-Norwich,  CT 

Norwalk,  CT , 

Stamford,  CT-NY  (CT) , 

Wi»t«»rb<  iry,  rt ■. 


OPERATING 

TOTAL 

ASSISTANCE 

APPORTIONMENT 

LIMITATIONS 

881.257 

240.919 

509,557 

199,527 

1.340,922 

564,256 

635,014 

239,212 

2,074,471 

933,498 

1,072,677 

502,276 

975,939 

302,685 

1,892.234 

598,754 

1,271,542 

695,846 

1,203,605 

408,572 

730,678 

275,231 

,  834,593 

300.723 

459,791 

173,185 

733,646 

315.463 

2,612 

2.086 

S  4,477,651 

t  2,452,307 

996.346 

550,011 

829,859 

392,784 

472.487 

252,675 

663,736 

378,173 

604,857 

227,846 

910,366 

650,818 

S  14,900,302 

»  6,057.638 

705,745 

397,057 

2,512,829 

656,403 

1,321.505 

834,814 

1,063,419 

711,916 

2.657,384 

901,951 

3,367,322 

1,354,718 

3,272.098 

l.?On, 779 

DELAWARE: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 


Dover,  OE. 


$    337,804 
337,804 


S    127.219 
127,219 
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UMI 


FTA  FY  1995  URB|lNI 
AWUNTS  APPORTIONED  TO  S 

STATE/URBAN IZEO  AREA 


FLORIDA: 
Governor's  apporti 
50,000  to  200,000 


Of  Jient 


Deltona,  FL....... 

Fort  Pierce,  FL 

Fort  Walton  Beach,  F . 
Gainesville,  FL... 

Kissimmec,  FL 

Lakeland,  FL 

Naples,  FL 

Ocala,  FL 

Panama  City,  FL... 
Punta  Gorda,  FL... 
Spring  Hill,  FL... 

Stuart,  FL .... 

Tallahassee,  FL... 
Titusville,  FL.... 

Vero  Beach,  FL 

Winter  Haven,  FL.. 


GEORGIA: 
Governor's  apporti i 
50,000  to  200,000 


Albany,  GA 

Athens,  GA 

BrunsMick,  GA 

Macon,  GA 

Rome,  GA 

Savannah,  GA 

Warner  Robins,  GA. 


HAWAII: 
Governor's  apporti oi.; 
50,000  to  200,000  i 


Kailua,  HI. 


IDAHO: 
Governor's  apporti 
50,000  to  200,000  i 


Boise  City,  ID.. 
Idaho  Falls,  ID. 
Pocatello,  10... 


TABLE  2 
I2ED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 


ATE  GOVERNORS  FOR  URBANIZED  AREAS  50,000  TO  200,000  IN  POPULATION 


for  areas 
in  population: 


on  ent 


for  areas 

population: 


.It  for  areas 
population: 


orm  ^nt 


for  areas 
population: 


OPERATING 
TOTAL        ASSISTANCE 
APPORTIONMENT     LIMITATIONS 


%   10,295, 5«2 

$  4.203.966 

3«2.322 

128,912 

820,026 

273,621 

794,909 

344,540 

1,018,729 

469,129 

474,493 

'  178,719 

1,041.449 

460,72? 

685.415 

195,824 

460,424 

196,140 

<IPq,971 

313,333 

451.853 

170,172 

345.418 

130,087 

602.696 

226,994 

1.161,298 

525,148 

332,430 

125,194 

421.010 

158,554 

65->.099 

306,877 

*  4,507.646 

*  2.893.011 

^  558.328 

421.508 

535,309 

263,272 

308,051 

116,009 

1,000.719 

723,731 

314.041 

1,99.566 

1.309.331 

919,870 

481,867 

249.055 

»  1.198,021 
1,198.021 

$  2,371,092 

1.450,905 
520,121 
400,066 


«        634,470 
634,470 

%    1,079,678 

626,530 
195,911 
257,237 
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TABLE  2 
FTA  FY  1995  URBANIZED  AREA  FORMUU  APPORTIONMENTS  (FORMERLY  SECTION  9> 

AMOUNTS  APPORTIONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50.0««  TO  200,000  IN  POPOLATIOM 


STATE/URBANIZED  AREA 


ILLINOIS: 
Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Alton,  IL , 

Aurora,  1 L , 

Beloit,  WI-IL  (IL) 

Bloomington-Normal ,  IL 

Champa i  gn-Urbana.  I L 

Crystal  Lake.  IL 

Decatur.  IL : 

Dubuque.  lA-IL  (IL) 

Elgin.  IL 

Joliet,  IL 

Kankakee,  IL 

Round  Lake  Beach-McHenry,  IL-WI  (ID. 
Springfield,  IL 

ItniANA: 
Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Anderson,  IN 

Bloomington,  IN 

E I khart-Gcshen,  IN 

Evansville,  IN-KY  (IN) 

Kokomo.  IN 

Lafayette-West  Lafayette,  IN 

Muncie.  IN 

Terre  Haute,  IN ?. 

IOWA: 

Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Cedar  Rapids,  I A , 

Dubuque.  lA-lL  (lA) 

loua  City,  lA ^ , 

Sioux  City,  lA-NE-SO  (lA) 

Waterloo-Cedar  falls,  lA , 

KANSAS: 
Governor's  apportionment  for  areas 
50.000  to  200.000  in  population: 

Lawrence.  KS 

St,  Joseph.  MO-KS  (KS) 

Topeka,  KS 


TOTAL 
APPORTIONMENT 


634,029 

5.233 

1,035.052 


OPERATING 

ASSISTANCE 

LIMITATIONS 


t   10,860,795 

S  7,161,883 

586.948 

497,046 

1.643,875 

964,618 

75,017 

33,997 

945,580 

510.193 

1,334,399 

822,351 

535,773 

201,787 

751,135 

595.709 

17,497 

11.687 

1,185,813 

849,057 

1.371,140 

1,271.439 

533.134 

350.128 

780,880 

279,434 

1,094.604 

774,437 

*  6,334,487 

%    4,084,989 

512.005 

404.379 

764.042 

383,957 

765,760 

384,673 

1,418.568 

949,580 

515.609 

353,455 

1.025,063 

585,355 

753,549 

580,784 

579,891 

442.806 

t     3.448.414 

»  2,370,4i0 

1.071.653 

723,435 

521.614 

403.593 

617,460 

276,407 

570,284 

415,451 

.  667,403 

551,534 

t     1,674,314    t     1,013,294 


290,205 

5,155 

717,934 
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FTA  FY  1995  MM  I 
AMOUNTS  APPORTIONED  TO 


ST  iTE  GOVERNORS  'OP  URBANIZED  AREAS  50,000  TO  200.000  IN  POPUUTIOM 


STATE/URBANIZED  AREA 


KENTUCKY: 
Governor's  apportii 
50.000  to  200,000 


on  ent 


ClarksviUe,  TN-KY  (I  Y). 
EvansviUe,  IM-KY  (K1  ). 
Huntington-Ashland,  Jv-KY-OH  (KY). 
Owensboro.  KY 

LOUISIANA: 
Governor's  apportiomlent  for  areas 
50,000  to  200.000  1 i  population: 

Alexandria,  LA.... 

Houna,  LA 

Lafayette,  LA 

Lake  Charles,  LA.. 

Monroe,  LA 

Slidell,  LA 

MAINE: 
Governor's  apportionn*nt  for  area-. 
50,000  to  200,000  if)  population: 

Bangor,  ME 

Lewi ston- Auburn,  ME. 

Portland,  ME 

Portsmouth-Dover-Roch^ster,  NH-ME  <ME). 

MARYLAND: 

Governor's  apporttonmint  for  areas 
50,000  to  200,000  i^  population: 


Annapolis,  MO 

Cunberland,  MO-UV  (MO 

Frederick,  MO 

Magerstown,  HO-PA-WV 


HAiSAChOScTTS: 
Governor's  apportionment  for  areas 
50.000  to  200,000  in  population: 


Brockton,  MA 

Fall  River,  MA-RI  (MA 
Fitchburg-Leoninstcr, 

Hyannis,  MA 

Lowell,  MA-NH  (MA)... 

New  Bedford,  MA 

Pittsfield^  MA 

Taunton,  MA 


TABLE  2 
IZED  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 


for  areas 
n  population: 


MO). 


MA. 


TOTAL 
APPORTIONMENT 


1  1.319,635 


OPERATING 

ASSISTANCE 

LIMITATIONS 


847,422 


161,022 

97,406 

197,732 

60,074 

394,310 

291,261 

566,571 

398,681 

»  3,908,205    S  2,491,896 


570,318 

434.854 

401,160 

256,311 

986.791 

571,985 

792,670 

551,985 

753.709 

524,769 

403.557 

151.992 

»  1.700.920    S  1,077,952 


349.510 

203.678 

406.125 

287,510 

868.392 

546,197 

76.893 

40,567 

t    1,891,508    $  1,002,018 


616,068 

304.846 

327,657 

240.410 

444,523 

167,«.22 

503,260 

289,340 

»  7,491,263 

t    5,347,972 

1,368.431 

1.288.942 

1.334.668 

838.629 

540.863 

354,109 

386.233 

145,447 

1.693.905 

1,329,565 

1.467.854 

927,993 

349,631 

282.650 

349.678 

180.637 
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TABLE  2 
FTA  FY  1995  URBANIZED  AREA  FORMULA  APPORTIONNENTS  (FORMERLY  SECTION  9) 

AMOIMTS  APPORTIONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50,000  TO  200,000  IM  POfVUTION 


STATE/URBANIZED  AREA 


OPERATING 
TOTAL        ASSISTANCE 
APPORTIONMENT     LIMITATIONS 


MICHIGAN: 
Governor's  apportionaent  for  areas 
50.000  to  200,000  in  population: 

Batt'.:  Crsek,  KI 

Bay  City,  Ml i. 

Benton  Harbor,  NI ,.. 

Holland,  NI 

Jackson,  NI 

Kalamazoo,  NI 

Muskegon,  NI 

Port  Huron,  NI i 

Sag i  naw,  HI 

NINNESOTA: 
Governor's  apportionaent  for  areas 
50,000  to  200,000  in  population: 

Duluth.  NN-UI  (NN)...! 

Fargo-Moorhead,  MD-NN  (NN) 

Grand  Forks,  ND-NN  (NN) 

La  Crosse,  WI-NN  (NN) , 

Rochester,  NN , 

St.  Cloud,  NN , 

HISSISSIPPI: 
Governor's  apportionaent  for  areas 
50,000  to  200,000  in  population: 

Biloxi-Gulfport,  NS 

Hattiesburg,  MS 

Pascagoula,  NS ~ 

MISSOURI: 
Governor's  apportioranent  for  areas 
50,000  to  200,000  in  population: 

Col(at>ia,  HO 

Joplin,  HO 

Springfield,  HO 

St.  Joseph,  HO-KS  (HO) 

MONTANA: 
Governor's  apportionment  for  areas 
50,000  to  200.000  in  population: 

Billings,  NT ^ 

Great  Falls,  NT ' 

Missoula,  HT 


«  6,392,733 

%    4,378,351 

533,913 

418,426 

596,468 

458.528 

431,440 

281,632 

484,213 

182,372 

596,139 

436,828 

1,287,336 

818,808 

785,221 

552,930 

516,771 

291.009 

1,161,23^ 

937,818 

%    2,278,183   .$  1,454,574 


554,377 

477,919 

320,548 

203,072 

70,253 

50,044 

34,414 

16,606 

625,286 

382,911 

673,305 

324,022 

t    1,955,860    S  1,208,906 


t  2,695,209 


691,953 
645,262 
456,993 


1,210,930 

736,225 

377,411 

221,414 

367,519 

251,267 

$  1,606,985 


532,103 

296,631 

373,683 

211,476 

1,255,292 

683,286 

534,131 

415,592 

»  1,794,208    t    1,154,428 


443,806 
432,589 
278,033 
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FTA  FY  1995  UMM 
AMOUNTS  APMRTIONB)  TO  ST4rE 

STATE/URBANIZED  AREA 


NEBRASKA: 
Governor's  «pport<araiifcnt  for  areas 
50,000  to  200,000  (^  popuUtfon: 


Lincoln,  NE 

Sioux  City,   lA-NE-SD 


NE). 


NEVADA: 
Governor's  apportf 
50,000  to  200,000  i 


NEW  HAMf>SHIRE: 
Governor's  apportiofMi|it  for  areas 
50,000  to  200,000  inj population: 


LoMell,  »M-NN  (NN).. 

Manchester,  NN 

Nashua.  NH 

Portswowth-Oover-toche^ter,  NN-NE  (NH). 


NEW  JERSEY: 
Governor's  apfMrtiomeiit  for  arMt 
50,000  to  200.000  in  population: 


Atlantic  City,  NJ..., 
Vineland-MiUviU*.  NJ, 


NEU  MEXICO: 

Governor's  apportionMfjt  for  areas 

50.000  to  200,000  in  aopulation: 


Las  Cruces,  NM. 
Santa  Fe,  NN... 


NEW  YORK: 

Governor's  apportionnenk  for  areas 

50,000  to  200.000  in  population: 


TAIIE  2 
IZEB  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 


GOVERNORS  FOR  URBANIZED  AREAS  50,000  •«  200,000  IN  POPULATION 


It  for  areas 
population: 


'Binghamon,  NY 

Oanbury,  CT-NY  (NY)., 

ElMira,  NY 

Glens  Falls,  NY 

Ithaca,  NY 

NoNburgh,  NY 

Poughkeepsie.  NY 

Stamford.  CT-NT  (NY). 
Utica-Rome.  NY 


TOTAL 
APPORTIONMENT 


OPERATING 

ASSISTANCE 

LIMITATIONS 


s  i.99«.6i3   s  i.oa.aio 


U908.329 
86.2M 


996,155 
«a,657 


«    2,413,171  S    1.241,186 


4,958 

1.015.414 

802,993 

589.806 


1.515 
567,372 
361,024 
311.275 


t     1.835.237  S    1.549.537 


1.322,787 
512,450 


999,386 

555.163 
U4,223 


1.217,878 
331,659 


«61,828 


246,772 
215,056 


t    5,5U,922 

t    3,849,863 

1,391.799 

1,005,285 

18,864 

5,633 

571,517 

437,965 

393,022 

218,014 

-  396.669 

149,401 

515,086 

271,297 

1,082,008 

840,799 

128 

145 

1,175,829 

921,324 
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TABLE  2 
FTA  FY  1995  URBANIZED  AREA  FORNUU  APPORTIONMENTS  (FORMERLY  SECTION  9) 

AMOUNTS  Af-rL.  lONED  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50,000  TO  200,000  IN  POPUUTION 


STATE/URBANIZED  AREA 


NORTH  CAROLINA: 
Governor's  apportionment  for  areas 
50.000  to  200,000  in  population: 

Asheville,  NC 

Burlington,  NC 

Gastonia,  NC... 

Goldsboro,  NC 

Greensboro,  NC 

Greenville,  NC ; 

Hickory,  NC , 

High  Point,  NC 

Jacksonville,  NC 

Kannapolis,  NC 

Rocky  Mount,  NC 

Wi Imi ngton,  NC 

Winston- Sal em,  NC 

NORTH  DAKOTA: 
Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Bismarck,  NO , 

Fargo-Moorhead,  ND-MN  (ND) 

Grand  Forks,  NO-MN  (ND) , 

OHIO: 
Governor's  apportionment  for  areas 
50,000  to  200,000  in  population: 

Hamilton,  OH 

Huntington- Ash I and,  WV-KY-OH  (OH)... 

Lima,  OH 

Mansfield,  OH 

Middletoun,  OH 

Ne»«rk,  OH ....."«.*.■» 

Parkersburg,  WV-OH  (OH)..... 

Sharon,  PA-OH  (OH) 

«  Springfield,  OH 

Steubenville-Weirton,  OH-WV-PA  (OH). 
Wheeling,  WV-OH  (OH) 

OKLAHOMA: 
Governor's  apportionment  for  areas 
50.000  to  200,000  in  population: 

Fort  Smith,  AR-OK  (OK) 

L  aw  t  on ,  OK 


TOTAL 

APPORTIONMENT 


»  1.749,010 

504,340 
729,406 
515,264 


748,489 


13,131 
735,358 


OPERATING 

ASSISTANCE 

LIMITATIONS 


t    9,001,637 

S  5.076.514 

'  694,811 

418.319 

504,027 

318.083 

738.015 

484.043 

383.269 

217.324 

1,587,330 

915,373 

441,294 

166,209 

420.871 

231,602 

709.746 

476,370 

685,233 

273,350 

494,678 

276,490 

395,437 

148,936 

646,789 

346,552 

1.300,137 

803.863 

926.588 


289.737 
380.535 
2S6.316 


$  4.808.958 

t    3.273,279 

993.970 

551,774 

253,118 

164,317 

543,236 

395,679 

524.472 

396,140 

683,406 

381,448 

416,392 

229.198 

61,658 

41.550 

40.659 

27.994 

790,520 

604,837 

284,399 

258,877 

217,128 

221.465 

515.221 


8,873 
506,348 
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FT*  FY  1995 
AMOUNTS  APPORTIONED  TO  STATI 

STATE/URBANIZED  AREA 


OREGON 
Governor's  apportiorwerk  for  areas 
50,000  to  200,000  in  population: 


TABLE  2 
UR8ANIIE0  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 


Eugene-Springfield,  OR.. 
-Longview,  UA-OR  (OR). 

Medford,  OR 

Salem,  OR 


GOVERNORS  FOR  URBANIZED  AREAS  : 0,000  TO  200,000  IN  POPULATION 


TOTAL 
APPORTIOWKNT 


OPERATING 

ASSISTANCE 

LIMITATIONS 


*  3,903,359    $  1,900,142 


1,07,397 

967.527 

12.220 

7,159 

567,839 

259,408 

1.485,903 

.666,048 

PENNSYLVANIA: 

Governor's  apportionment  for  areas 

50,000  to  200,000  in  topulation: 


Altoona,  PA 

Erie.  PA 

Hagerstown,  MO-PA-UV  (p4). 

Johnstown,  PA 

Lancaster,  PA 

Monessen,  PA 

Pottstown,  PA , 

Reading,  PA 

Sharon,  PA-OM  (PA)..., 

State  College,  PA 

Steubenville-Weirton,  Oi|-UV-PA  (PA). 

WilliaiBport,  PA 

York,  PA 


PUERTO  RICO: 

Governor's  apportiorwenj  for  areas 

50,000  to  200,000  in  oopulation: 


%   10,204,067 

%    6.839,624 

697,080 

5a, 068 

1,7W,225 

1,239,002 

6,143 

5.140 

642,816 

582,942 

1,621,303 

810.238 

ai,219 

282.108 

418,694 

157,696 

1,892.593. 

1.478.004 

293,124 

245,780 

610,066 

334,635 

2.131 

909 

511,398 

370,416 

1,274.275 

788,686 

Aguadilla,  PR 

Arecibo,  PR 

Caguas,  PR 

Cayey,  PR 

Humacao,  PR,. 

Nayaguez,  PR 

Ponce,  PR 

Vega  Baja-Manatl.  PR. 


RHCOE  ISLAND: 
Governor's  apportioiwMnt 
50,000  to  200,000  in 


pipul 


Fall  River,  NA-Rl  (RI). 
Newport,  RI 


S  9,426,414    S  4,416,173 


for  areas 
ation: 


824,682 

770,563 

2,018.000 

596,648 

516,386 

1.109,456 

2.468,876 

1.121,803 


600,017 


137,550 
462.467 


327,783 
379,595 
821,020 
224,750 
194,502 
605,038 
1,498,189 
455.296 


328,384 


72,239 
256.145 
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TABLE  2 
FTA  FY  1995  URBMIZEB  MKA  FOMUA  Af>IWriONNE>TS  (FOMERLT  «aiON  9) 

A«)UNTS  ^PPORTIONO  TO  STATE  GOms^S  ^  URMISD  mAS  50.000  TO  200,000  IN  PORiUnOM 


STATE/URBANIZED  AREA 


SOUTH  CAROLINA: 
Governor's  apportionment  for  areas 
50,000  to  200.000  in  population: 

Anderson,  SC , 

Florence,  SC 

Hyrtle  Beach,  SC 

Rock  Hill,  SC 

Spartanburg,  SC 

Sumter,  SC ^. 

SOUTH  DAKOTA: 
Governor's  apportionment  for 
50,000  to  200,000  in  populatt< 

Rapid  City,  SD 

Sioux  City,  lA-NE-SD  (SO) 

Sioux  Falls,  SD 

TENNESSEE: 
Governor's  apportforment  for 
50,000  to  200,000  in  population: 

Bristol,  TN-VA  (TN) 

Clarksville,  n-Kt   (Tl) 

Jackson,  TN 

Johnson  City,  TI , 

Kingsport,  TN-V«  (Til) , 

TEXAS: 
Governor's  apportionment  for  ar«w 
50,000  to  200,000  in  population: 

Abilene,  TX 

Amarillo,  TX 

Beaunnt,  TX 

Brownsville,  TX 

Bryan-College  Statian.  TX 

Denton,  TX 

Galveston,  TX 

HarUngen,  TX 

Xilleen,  TX 

Laredo,  TX. 

Lewisville,  TX , 

Longview,  TX ., 

Lubbock,  TX , 

Midland,  TX , 

Odessa,  TX , 

Port  Arthur,  TX 

San  Angelo,  TX 


OPERATING 
TOTAL        ASSISTANCE 
APPORTIONMENT     LIMITATIONS 


»  2,540,992    t  1,350,866 


341,743 

211,727 

351,509 

222,033 

368,623 

138,822 

391,399 

198,935 

682,295 

426,659 

405,423 

152.690 

S  1.261,680 

401,825 

11,266 

848,589 


697,794 

237,073 

5,625 

455,096 


t     1,952,670    t    1,183,821 


182,516 

120.321 

445,005 

223.019 

336,827 

198.215 

513.433 

305,051 

474.889 

337,215 

t   18,079,975 

t   10,249,420 

641,446 

429,565 

1.189,744 

7?^, 550 

818,283 

582,583 

1,189,354 

457,884 

796,672 

331,744 

430,339 

162,066 

456,493 

351.408 

584,533 

284,987 

1.11«,052 

430,155 

1,412.066 

506,772 

496, 7a9 

187,008 

468,778 

274,520 

1.392,018 

846,327 

609,911 

344.737 

676,612 

544.108 

738,082 

557,628 

634,234 

358,927 
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TABLE  2 
FTA  FV  199S  URBANIZE  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 


AMOUNTS  APPORTIONSO  .'0  STATE 


STATE/URBANIZED  AREA 


TEXAS: 
Sherman-Oenison,  TX... 

Temple,  TX 

Texarkana,  TX-AR  (TX). 

Texas  City,  TX 

Tyler,  TX , 

Victoria,  TX 

Waco,  TX : 

Wichita  Falls,  TX 


UTAH: 

Goverrwr's  apportionment 
50,000  to  200,000  in 


ppu 


Cogan,  UT. 


VERMONT: 
Governor's  apportionment 
50,000  to  200,000  in 


Pipu 


Burlington,  VT. 


VIRGINIA: 
Governor's  apportionment 
50.000  to  200,000  in 


Bristol,  TN-VA  (VA>... 
Charlottesville,^  VA... 

Danville,  VA 

Fredericksburg,  VA 

Kingsport,  TN-VA  (VA). 

Lynchburg,  VA 

Petersburg,  VA 

Roanoke,  VA 


WASHINGTON: 

Governor's  apportionment 
50,000  to  200,000  in 


Bellingham,  WA 

Bremerton,  WA 

Longview,  WA-OR  (WA).-. 

Olynpia,  WA 

Richland-Kennewick-Pasco, 
Yakima,  UA 


iOVERNORS  FOR  URBANIZED  AREAS  50.000  TO  200,000  IN  POPULATION 


for  areas 
lation: 


for  areas 
lation: 


for  areas 
ation: 


ppul 


for  areas 
ation: 


p4pul 


WA. 


TOTAL 
APPORTIONMENT 


317.473 
360.421 
290,831 
773,085 
604,532 
419,075 
912,965 
728,189 


t        361.362 
361,362 

S   634.083 
634,083 


129,938 
605,215 
343,687 
403,499, 
24,532 
575.768 
729,918 
1,396,454 


468,639 
907,841 
396,543 
706,306 
736,832 
761,431 


OPERATING 

ASSISTANCE 

LIMITATIONS 


263.116 
196.735 
190.478 
411,763 
363,082 
269,813 
581,604 
516,780 


t        136,097 
136,097 

$   325,847 
325,847 


%    4,209,011    S  2,680,613 


72.796 
344,275 
243,237 
151.966 

20,812 
387.255 
552,105 
908,167 


%    3.977,592    S    1,922,554 


237,389 
291,835 
230,498 
293,728 
438,534 
430,570 
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TABU  2 


FTA  FY  1995  URBANIZB)  AREA  FORMULA  APPORTIONMENTS  (FORMERLY  SECTION  9) 
AMOUNTS  APPORTIONS  TO  STATE  GOVERNORS  FOR  URBANIZED  AREAS  50,000  TO  200,000  IN  POPUUTION 


STATE/URfiANlZEO  AREA 


OPERATING 
TOTAL        ASSISTANCE 
APPORTIONMENT     LIMITATIONS 


WEST  VIRGINIA: 
Governor's  apportionment  for  areas 
50,000  to  200,000  in  population:  $  3^056  983 

Charleston,  WV 1,229,773 

Cvjifcerland,  M>-WV  (WV) 14,708 

Hagerstown,  MD-PA-WV  (WV) 3  7^5 

Hwitington-fchland,  WV-KY-OH  (WV) 69o!u3 

Parkersburg.  WV-OH  (WV) 444,044 

Steufaenville-Weirton,  OH-WV-PA  (WV) 191  047 

Wheeling,  WV-OH  (WV) 483,253 

WISCONSIN: 
Governor's  apportiorment  for  areas 
50,000  to  200.000  in  population:  s    8,368  621 

Appleton-Neenrt,  WI. 1.532,445 

Beloit,  WI-IL  (WI) '328,481 

Duluth.  MN-WI  (WI) 143,883 

Eau  Claire,  WI 600,237 

Green  Bay,  WI 1,163,897 

Janesville,  WI . 441,741 

Kenosha,  WI jq^  32* 

La  Crosse,  WI-MN  (WI) 638,540 

O^hkosh.  WI 557^267 

Racine.  WI.... 1.242.282 

Round  Lake  Beach -McHeory,  IL-WI  (WI) 4^ 

Sheboygan,  WI 525,045 

Wausau,  WI. 39o]oi3 

WYOMING: 
Governor's  apportionment  for  areas 
50,000  to  200,000  in  population:         $   876,111 

'^'•sf*'-.  "» 401,894 

Cheyenne.  WY 474.217 

^0T*«- t     221.080,838 


S  2.415,208 

891,149 
13,977 
3,257 
579,953 
367,131 
171,289 
388,452 


%    5.246,785 

874,279 
207,504 
126,276 
317.180 
674,972 
259,105 
644,586 
368,195 
376,750 
829.155 
132 
318,363 
250,288 


614,932 

329,865 
285,067 


$123,933,071 
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OVER  1,000,000 
200,000-1,000, 
50,000-200,000 


IN  POPULATION 
OK)  IN  POPULATION 
H   POPULATION 


NATIONAL  TOTA.S ,..  $2,296,852,993    $710,000,000 


19  94 


UMI 
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TOTAL 
APPORTIONMENT 


OPERATING 

ASSISTANCE 

LIMITATIONS 


1,691,169,576  457,  WA, 570 
384,602,579  128,222,360 
221,080,838     123,933,070 


Notices 


TABLE  3 

FTA  FISCAL  YEAR  1995  N0NUR8ANIZE0  AREA  FORMULA  APPORTIONMENTS 

(FORMERLY  SECTION  18)  AND 

RURAL  TRANSIT  ASSISTANCE  PROGRAM  (RTAP)  ALLOCATIONS 


STATE 


SECTION  18 
APPORTIONMENT 


RTAP 
ALLOCATION 


ALABAMA 

AUSKA 

AMERICAN  SAMOA 

ARIZONA 

ARKANSAS 

CALIFORNIA 

COLORADO 

CONNECTICUT.... 

DEUUARE , 

FLORIDA 

GEORGIA 

GUAM 

HAUAII 

IDAHO 

ILLINOIS....... 

INDIANA 

lOUA 

KANSAS 

KENTUCKY 

LOUISIANA 

MAINE 

MARYLAND 

MASSACHUSETTS. . 
MICHIGAN 


3,171.063  98.311 

«72,874  57.204 

67.399  11.027 

1.454,287  72.156 

.        2.535.133  88.623 

6.187,434  144.266 

1.320,770  70,122 

1.198,063  68,253 

298,888  54,554 

3.977.556  110,598 

4.636.432  120,636 

191,870  12.923 

520,369  57.928 

1.049.829  65.994 

4.219.898  114.290 

4.108.946  112.600 

2.642.915  90.265 

2.102.355  82.030 

3.470,529  102,874 

2,870,379  93,730 

1,385,070  71.102 

1,729,193  76,344 

1.853,170  78,233 

5,018,699 126,460 

MINNESOTA 2,887.972 93,998 

MISSISSIPPI 2,818,286 92.937 

"ISSOURI 3.363,743 101,247 

MONTANA 850,444 62,957 


TOTAL 


STATE 


SECTION  18 
APPORTIONMENT 


RTAP 
ALLOCATION 


NEBRASKA 

NEVADA 

NEU  HAMPSHIRE 

NEW  JERSEY 

NEU  MEXICO 

NEW  YORK 

NORTH  CAROLINA 

NORTH  DAKOTA 

NORTHERN  MARIANAS.. 

OHIO 

OKUHONA 

OREGON 

PENNSYLVANIA 

PUERTO  RICO... 

RHODE  ISLAND 

SOUTH  CAROLINA 

SOUTH  DAKOTA 

TENNESSEE 

TEXAS 

UTAH 

VERMONT 

VIRGIN  ISUIOS 

VIRGINIA 

WASHINGTON 

WEST  VIRGINIA 

WISCONSIN 

WYOMING 


1,283,212  69,550 

418,949  56.383 

1,109,268  66,900 

1.586,018  74,163 

1,246.850  68.996 

5,582,974  135,057 

5,930,767  140,356 

628.941  59.582 

62,460  10.952 

6.037.933  141,988 

2.548,105  88.821 

2,049.459  81,224 

6,735,377 ,  152,614 

2,012,743  80,664 

257,836  53.928 

2,968,379  95,223 

766,630  61.680 

3,831,837  108,378 

8,090,072  173.252 

581.148  58.854 

685.434  60,443 

146,705  12,235 

3,397,295  101,758 

2,380,U2 86,266 

2,024.062  80,837 

3,497.341  103,282 

489,143  57.452 


t    132,752,946 


$    4,612,500 
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TABLE  4 

FTA  FISCAC  TEAR  199^  ELOERLT  AND  PERSONS  WITH  DISABILITIES  APPORTIQHNEIITS 
.  (FORMERLT  SECTION  16) 

AMOUNTS  APPORTIONED  TO  STATES 


STATE 

ALABAMA 

AUSKA.... 

AMERICAN  SAMOA... 

ARIZONA 

ARKANSAS 

CALIFORNIA 

COLORADO 

OONNECTlOff 

DELAWARE 

DISTRICT  OF  COLUMBIA 

nORIDA 

GEORGIA 

GUAM 

HAUAII 

IDAHO 

ILLINOIS 

INDIANA 

lOUA 

KANSAS 

KENTUCKY 

LOUISIANA 

MAINE 

MARYLAND 

NASSACHUSEHS.... 

MICHIGAN.. 

MINNESOTA 

MISSISSIPPI 

MISSOURI 

MONTANA...- 


1994 


UMI 


APPORTIONMENT 

$1,024,992 
177,898 
52.083 
906,038 
722.086 
5.466.199 
707,167 
807,471 
258,532 
256.760 
.  3.694.965 
1,323,280 
131.927 
323.532 
330,633 
2.395.469 
1.266.164 
774.796 
652.722 
983^131 
986,248 
408,482 
990.819 
1,418.479 
2,052,334 
1,004.512 
702.078 
1,283.753 
304,969 


STATE 


APPORTIONMENT 


NEBRASKA 465.997 

MEVAOA 351,713 

NEW  HAMPSHIRE 333,353 

HEW  JERSEY 1.699,032 

NEW  MEXICO.. '  412,202 

NEW  TOtIC 3,911,106 

NORTH  OUtOLINA......  1.502.241 

NORTH  DAKOTA 262,527 

NORTHERN  MARIANAS...  51,902 

OHIO. 2.499,095 

OKLAHOMA 851,097 

OREGON 7912,641 

PENNSYLVAMIA 2.992,388 

PUERTO  RICO. 752.937. 

RHODE  ISLAND 365.741 

SOUTH  CAROLINA 823,336 

SOUTH  DAKOTA 281,928 

TENNESSEE 1,206,716 

TEXAS. 3,089,856 

UTAH 385.465 

VERMONT 236.466 

VIRGIN  ISLANDS 133.796 

VIRGINU 1,254.553 

WASHINGTON 1,127.177 

WEST  VIRGUilA 406.919 

WISCONSIN 1,150.377 

WYOMING 204.077 

TOTAL ,  »59,152,156 
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TABLES 

FTA  FISCAL  YEAR  1995  INTERSTATE  SUBSTITUTE  TRANSIT  APPORTIONMENTS 
AMOUNTS  APPORTIONED  TO  WITHDRAWAL  AREAS 


WITHDRAWAL 
AREA 

CA  Sacramento 

CA  San  Francisco 

CT  Killingly 

CT  Hartford 

DC  District  of  Columbia 

IL  Chicago 

lA  Waterloo 

MA  Boston 

MD  Baltimore 

NJ  New  York 

NY  Albany 

NY  New  York  City 

OH  Cleveland 

OR  Oregon 

RI  Rhode  Island 

TN  Memphis 

Subtotal 

WS  Milwaukee  Earmark 

TOTAL 


APPORTIONxMENT 

$39,763 

1,169,100 

141,538 

422,491 

109,430 

879,645 

63,509 

532.632 

9,156,196 

47,752 

16,416 

20.925,547 

1,432,899 

1,661,718 

1,262,470 

476,30? 

$38337,415 

9,500,000 

$47,837,415 
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FTA  nSCAL  YEAR  199S  n;  [ED 


REA 

AZ  Phoenix 

CA  Los  Angeles 

CA  Sacramento 

CA  San  Diego 

CA  San  Francisco 

CA  San  Jose 

CO  Denver 

CT  Hartford 

CT  Southwestern  Coiinecticut 

DE  Wilmington 

DC  Washington 

FL  Miami 

GA  Atlanta 

HI  Honolulu 

IL  Qiicago/Northwe  tern  Indiana 

LA  New  Orleans 

MDBaltimore 

MD  Baltimore  Comifiuter  Rail 

MA  Boston 

MA  Lawrence-Havejhill 

MI  Detroit 

MN  Minne2^)olis 

MO  Kansas  City 

MO  St.  Louis 

•NJ  Northeastern  Ne^  Jersey 

NJ  Trenton 

NY  Buffalo 

NY  New  York 

OH  Cleveland 

OH  Dayton 

PA  Philadelphia/Soi  them  New  Jerse>' 

PA  Pittsburgh 

PR  San  Juan 

OR  Portland 

RI  Providence 

TN  Chattanooga 

TX  Dallas 

TX  Houston 

VA  Norfolk 

WA  Seattle 

WA  Tacoma 

WI  Madison 


TOTAL 


TABLE 6 

GUIDEWAY  MODERNIZATION  APPORTIONMENTS 


AMOUNT 

$1,233,329 
6,290,101 
1,013,539 
2,225,093 
47,364,497 
4,136,428 
390,200 
465,409 
31,305,371 
342,574 
17,216.919 
3,292,333 
6,306,623 
277,465 
100,894,686 
2,082,485 
2.484,896 
12,467.364 
50,407,749 
531,231 
195.598 
1,175,832 
22,387 
165,539 
63.789,567 
581,417 
452,266 
251,026,652 
10,537,228 
1,745,966 
72,374,616 
15,027,265 
1,079,417 
894,947 
1,075,304 
21,476 
327,124 
1,720,598 
423,872 
5,768,433 
211,858 
216,844 


$719^2,500 
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TABLB7 
FTA  nsCAL  YEAR  19fS  NEW  START  AIXOCATIONS 


PROJECT  LOCATION  AND  DESCRIPTION 


CA  L«  Angdet  MetraraiJ  MOS-3Md  3 

CA  Lot  Angdo-SM  DiegD  Coomulcr  Rjil 

CA  Oranee  County  Tramit  System 

CA  San  Diego  Mid  CoHt  Exicmiaii 

CA  Sm  Frmcitoo  BART  Exiennon/TaaiMn  Conidor 

CA  San  FranoMO  Aiqwrt  BART/Taanan  LRT 

CA  San  Jow  to  Gilray  Commuter  Rail 

CAVallgo  North  B^Feny 

FL  Miami  Metromovcr  Extension 

FL  Miami  Metraail  North  Coiridor  Extcarion 

FI  Oriando  OSCAR  Skcelcar 

FL  Tampa/Lakeland  Cenmuter  RaiJ 

FL  Tri-County  Commuter  Rail 

GA  Atlanu  MARTA  North  Line  Extension 

IL  Chicago  Central  Area  Coonector 

IL  Chicago  Wieeanm  Central  Commuter  (Metra) 

LA  New  Crleaaa  CmmI  Street  Corridor 

ME  Ponland-Bocton  Commuter  Rail 

MA  Boston  MetropulitaB  "Urfaan  Ring" 

MA  New  Bedfeid  and  FaB  River  Commuter  Rail 

MA  South  Boeion  Picn  Transitway 

MD  MARC  Commuter  Rail 

MD  Maryland  Cental  CofTidor  LRT 

MI  Detroit  LRT  Pnyed 

MN  Twin  Citiei  Central  Corridor 

MO  Kanai  City  LRT  Prvject 

MO  SL  Louis  Metro  Link  LRT  Project 

N  J  Burlington  to  GhNioeder  Line 

N  J  Hawtbome-Warwicfc  Commuter  RaU 

NJ  Lakewood-Matavmn  Freehold  Commuter  RaU 

NJ  South  Jeney  Regional  Rail 

NJ  Urban  Core  Pitqcd 

NJ  West  Shore  Lm 

NY  Queens  Coonedian  Project 

NY  Staten  Island-Midtown  Ferry 

NY  WWtdiall  Ferry  TemiBal 

OH  Akron  Conmler  Rail 

OH  Cincinnati  NortheHt/Northcm  Keolucfcy  Rail 

OH  Cleveland  Dual  Hub  Corridor 

OR  Portland  Westside  LRT  Project 

PA  Crow<:ouniy  Mebo  Major  Investmem  Study 

PA  Pittsburgh  Bunny  Project 

PRSanJuanTrenlirtiMW 

TN  Mcmphit  Regional  Rail 

TX  Dallas-Fort  Worth  RAILTRAN  Project 

TX  DART  North  Central  Light  Rail  Extension 

TX  Houston  RegioMtl  Bus  Pro-am 

TX  Soudi  Oak  Cliff  LRT  Projea 

UTSak  Lake  City  LigtK  Rail 

WA  Seattle-Rentao-Taooma  Commuter  Rail 

WI  Mihuaukee  E«l-We«  Conidar 


FV199S  ALLOCATION      ?R'OR  YEAR  UNOBUGATED       TCXTAL  ALLOCATION 

ALLOCATION 


S163.762.500 

S202.770550 

S366J33.450 

0 

10.000.000 

10.000.000 

4,962.300 

15J83.750 

20346.250 

0 

3.983050 

3.983050 

19,998,875 

0 

19.998J75 

0 

53.506J87 

53306487 

0 

8.000.000 

8.000.000 

0 

8.000,000 

8.000.000 

0 

I7.58U95 

1738U95 

992.300 

0 

992300 

0 

4.734,900 

4.734.900 

496030 

0 

496050 

9.925.000 

0 

9.925M0 

0 

11.045.616 

11.045.616 

34.812.500 

64,197.552 

89.010.052 

X48IO50 

7.940.000 

10.42 1 O50 

9.925.000 

1.573.000 

11.498.000 

3.573/100 

34.737.500 

38310300 

1.091.750 

0 

I.09I.750 

744J7S 

0 

744375 

23.820.000 

■  19.925.000 

43,745J)00 

13.895.000 

6.772.750 

20.667.750 

2.977,500 

24.812.300 

27.790.000 

0 

10.000.000 

10.000.000 

4.962.500 

1779.000 

7.741300 

0 

931.520 

931320 

12,004J88 

8,035,000 

20.039088 

1.488.750 

0 

1.488.750 

0 

45319.000 

43319.000 

0 

5.955.000 

3.955.000 

0 

496050 

496050 

106.197.500 

71.491.250 

177.688.750 

3^70,000 

0 

3.970.000 

54.587.500 

0 

54.587300 

0 

1,000.000 

1.000,000 

2.481J50 

0 

1481050 

0 

992.500 

992.500 

I.I91.000 

0 

,  1.191.000 

0 

8.741.780 

8.741.780 

97065.000 

0 

97065.000 

0 

1004,750 

1004.750 

9.925.000 

41.424.750 

5L349.750 

4,962,500 

0 

4,962300 

0 

496050 

496050 

2.977.500 

0 

2.977.500 

2.481050 

0 

148IO30 

29.775JW0 

39.883.475 

69*58.475 

16.798.062 

43.701051 

60,499313 

4.961500 

4,931.030 

9,893,530 

2.332J7S 

18.425.250 

20.757.623 

0 

3.000.000 

3.000.000 

TOTAL 


8641419,975 


S803,773.0M 


S1.44S.S92,9n 


31788 
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TABLES 
1SCAL  YEAR  1995  BUS  ALLOCATIONS 
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ISTEA  ALLOCATIONS 

NO  State 

PAAltoona  (Bus  Testing) 

ADMINISTRATIVE  COMMTTMElrT 

PABARTA 

FY  1995  CONFERENCE  EARMARfeCS 


AK  Marine  Transit  System 

AR  Little  Rock 

AZ  Phoenix 

AZ  Tucson 

AZ  Tucson 

CA  Long  Beach 

CA  Los  Angeles 

CA  San  Francisco 

CA  San  Francisco  Bay  Area 

CA  Santa  Barbara 

CA  Santa  Cruz 

CA  Yolo  County 

CO  Eagle  County 

CT  Norwich 

DE  State 

FL  Miami 

FL  Orlando 

FL  Orlando  Lynx 

FL  Palm  Beach  County 

GA  Atlanta 

HI  Kauai 

IL  State    . 

L<^  State 

L\  Cedar  Rapids 

KS  Johnson  County 

KS  Wichita 

LA  New  Orleans 

LA  New  Orleans 

MD  State 

MA  Fitchburg 

MA  Greenfield-Montague 

MA  Worchester 

MI  Detroit 

MI  Flint 

MI  Lansing 

MI  Southeast 

MN  MTC  Minneapolis 

MO  State- 


$10,000,000 
2.000,000 


1.700.000 


PURPOSE 

ALLOCATION 

Ferry  system 

2.000,000 

Transit  transfer  facility 

1.000,000 

Alternative  fuel  buses 

6,500,000 

Alternatively  fueled  buses 

1,890,000 

Paratransit  O&M  facility 

1,890,000 

Buses 

1,000,000 

Gateuay  intennodal  center 

7,000,000 

Ferry  building  facility 

1,000,000 

Buses 

7.000,000 

Buses 

1,000,000 

Bus  facility 

1,000,000 

Bus  facility 

1,500,000 

Buses 

1,000,000 

Bus  transfer/parking  facihty 

2,000,000 

Bus  replacement 

6,000,000 

Buses 

2,000,000 

OSCAR 

6,500,000 

Buses 

500,000 

Buses  &  bus  facility 

5,000,000 

Buses 

4,000,000 

Inilci  Express  operations 

1.500,000 

Buses  and  bus  facilities 

17,000,000 

Buses  and  bus  facilities 

7.000,000 

Electric  hybrid  buses 

3,000,000 

Wheelchair  lift  vans  and  Hoes 

1,030,000 

Transit  maintenancefacility 

2,600,000 

Buses 

8.280,000 

Union  Passenger  Terminal 

2.000,000 

Buses  and  bus  facilities 

9.700,000 

Intemodal  Center 

1,000,000 

Buses 

540,000 

Intennodal  Center 

3.000,000 

Passenger  intermodal  center 

4,000,000 

Ground  transportation  center 

170,000 

Intermodal  center 

4,000,000 

SMART/DDOT  merger 

9,000,000 

Buses 

6,000,000 

Buses  and  bus  facilities 

1.500,000 

TABLES 
FTA  FISCAL  YEAR  1995  BUS  ALLOCATIONS 


FY  1W5  CONFERENCE  EARMARKS 

MO  Kansas  City 

NV  Las  Vcga»Clark  County 

NJ  Atlantic  City 

NJ  Atlantic  City 

NJ  Camden 

NJ  Cumt>erland  County 

NJ  New  Jersey  Transit 

NJ  Vineland 

NM  Albuquerque 

NM  Las  Vegas 

NM  Santa  Fc 

NYAJbany 

NY  Bronx 

NY  Buffalo 

NY  Long  Island 

NY  Syracuse 

NY  Westchester  County 

NC  State 

OH  Sute 

OH  CcntiBl 

OH  Cleveland 

OH  Cle\«lana 

OR  CorvaJiis 

OR  Salem 

PA  Beaver  County 

PA  Philadelphia-Eric  Avenue 

PA  Philadelphia-Midvaie 

PA  Pittsburgh 

PA  Southeastern 

SD  Sioux  Falls 

TNSUte 

TN  Memphis.  Shelby  County 

TX  El  Paso 

TX  El  Paso 

UT  State 

VA  Hemdon-Restoa 

VA  Northern  Virginia-DuUcs 

VT  Rutland 

WA  Clallam 

WA  Edmonds 

WA  King  County/Seattle 

WA  Pierce  County 

WA  Wenatchee 

WlSuie 

WI  Milwaukee 

WVTri-State  Authority 

Unallocated 


TOTAL. 


PURPOSE 

ALLOCATION 

Union  Station  facility 

5.000.000 

Buses  and  bus  facility. 

6.000.000 

Bus  terminal 

4.000.000 

°  Rural  buses 

150.000 

Shuttle  buses 

150.000 

Buses 

480.000 

Ruses 

13,000.000 

Bus  terminal 

1.000.000 

Intermodal  Center 

3.750.000 

Intermodal  Center 

220.000 

Buses  and  center  improvemeai 

I.OIO.OOO 

Buses 

1.000.000 

Buses 

1.000.000 

Transit  station 

800.000 

Buses,  paratransit  and  equipmo* 

7300.000 

Bus  garage 

700.000 

Bftscii 

1.500.000 

Buses  and  vaot 

16.000.000 

Buses  and  bus  facilities 

15.000.000 

Buses 

3.000,000 

Busgarage 

1.500.000 

Tower  city  intermodal  bub 

1.000.000 

Buses 

920.000 

Bus  facihty 

1.000.000 

Intermodal  garage 

2.500.000 

Busgarage 

500.000 

Busgarage 

7.500.000 

Busway  . 

10,000.000 

B.^ 

6.000.000 

Boaet 

UQO.OOO 

Buses 

4,000.000 

Central  Station  iniermodil  &ctfly 

8.700.000 

Alternatively  fiieied  buses 

7.500.000 

Tmulx  *xrminal 

1.500.000 

Buses  and  bus  facilities 

4.000.000 

Park-n-ride 

7.500.000 

Corridor  express  bns 

950.000 

Intermodal  facility 

1.500.000 

Bus  facility 

V                 1.600.000 

brtermodal  center 

"^            400.000 

Buses 

3.000.000 

Tacoma  Dome  Station 

3.000.000 

Intennodal  facility 

2.000.000 

Buses 

12.000.000 

Multi-modal  transit  platfoca 

1.000,000 

Buses  and  vans 

3.400.000 

20.650.025 

" • „ , ,,^,, 

$350,680,025 

TABLES 
ifTA  FISCAL  YEAR  1994  AND  PRIOR  YEAR 
liNOBUGATED  BUS  EARMARKS 


AREA 


AR  Eure  a  Springs 

ARLinl^Rock 

CA  LakejTahoe 

CA  Los  Angeles 

CA  Sacramento 

CA  San  f  rancisco 

CA  Sanu  Baibara 

FLMiani 

GAAtlajita 

HI  Kauai 

IL  Statev  ide 

IN  State 

IN  Soutli  Bend 

IADes^  oines 

KS  Tope  A 

MD  Stat: 

MD  Silv<  t  Spring 

MI  Soutl  east  (SMART) 

MO  St.  Louis 

NV  Las  Vegas 

NM  Albiuueique 

NM  Rio  liancho 

NJI 

NJSouthlAmboy 

NC  State 

OH  Lakej  County 

OR  Eugene 

OR  Salei  i 

PA  Altoo  na  (Bus  Testing) 

PA  Erie 

PA  Phila  lelphia 

PA  Pittst  urgh  (Robinson) 

PA  Willi  unsport 

PR  San  1  iian 

TN  State 

TNMen  Ms 

TX  Ban  ts  Valley 

TX  Corp  [IS  Christi 

TXDalhs 

TXDallis 

TXElPso 

UTSalt  .ate  City 

VT  Rutland 

WA  Sea  tie 

WVWhieling 

WI  Mad  son 

WI  Milv  aukee 


UMI 


FuelCel 


TOTAL 


Bus 


PRIOR  YEAR 
EARMARKS 

$63,600 
2,100,000 
2.100,000 

20,203.694 
9,580.067 
5,137,000 
3,000,000 
2,920,000 
,  1,301,729 

1.750,000 
7,359,000 
:  2,409.783 
3,100,000 

14,123,694 

8,000,-000 

739,998 

1,500,000 

5,000,000 

4,813,580 

4,500,000 

1,750.000 

325.432 

800.000 

500.000 

17,600,000 
2,000,000 
8.850,034 
3.800,000 
2,000.000 
4,067,898 
1,000.000 
8,135,795 
2,500,000 
'  2,500,003 
8,000,000 
5,53U,868 
1,136.040 
4,114,047 

19,635,796 

13.017,273 
5,000,000 
3,000,000 
1,500,000 
4,700.000 
7,998,764 
2,493,000 
3,000,000 
3,000,000 

Si37^T7fi9S 
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TABLE  9 

FTA  METROPOLITAN  PLANNING  PROGRAM  (FORMERLY  SECTION  «< 
AND 
STATE  PLANNING  AND  RESEARCH  PROGRAM 
(FORMERLY  SECTICM  26(a) (2)) 


STATE 


Alabama 
Alaska 

Arisona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
.  Oistric't/Col 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New  Hampshire 
New  Jersey 
New  Mexico 
New  Yoi* 
North  Carol in* 
North  Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode  laltmd 
South  Carolina 
South  Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
Nest  Virginia 
Mlsconsin 
Wyoming 
Puerto  Rico 


METROPOLITAN 

PLANNING 

PROGRAM 

APPORTIONMENT 

5362,711 
166, OSO 
657,402 
166,050 
7,046,468 
539,244 
482,335 
166,050 
223,332 
2,248,985 
797,899 
166,050 
166,050 
2,422,732 
588,418 
185.901 
214,460 
257,613 
445,598 
166,050 
962,962 
1,173,772 
1,513,529 
614,122 
166,050 
695,407 
166,050 
166,050 
179,782 
166,050 
2.053,912 
166,050 
4,171,964 
493,479 
166,050 
1.429,481 
266,582 
300,247 
1,909,473 
166,050 
280,157 
166,050 
436,900 
2,810,509 
258,975 
166,050 
922,555 
736,919 
166,050 
557,792 
166,050 
448,033 


STATE  PLANNING 
AND  RESEARCH 

PROGRAM 
APPORTIOIWENT 

592,790 
42,375 
133,943 
42.375 
1,284,265 
119,914 
123,842 
42.375 
42,375 
513,261 
164,437 
42,375 
42,375 
427.583 
135,793 
47,538 
51,369 
64-,  392 
112,360 
42,375 
180,614 
238,555 
293,125 
119,567 
42,375 
140,334 
42,375 
42,375 
45,947 
42,375 
334,330 
42,375 
711,877 
126,725 
42.375 
335,713 
68,300 
71,614 
363,476 
42,375 
71,951 
42,375 
111,855 
573,506 
66,545 
42,375 
193.135 
162,120 
42,375 
124,297 
42,375 
107,177 


$41,512,500 


$8,475,000 


6d7S2 
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TABLE  M 


Federal  transit  Administration  -  Unit  Values  of  Data 
Fiscal  Year  1995  Formula  Gcant  Apportionments 


Urbanized  Area  Formula  Proi  nan:  (Formerty  Section  4)  -  Bus  Tier 
Urbanized  Areas  Overt, 000.000: 

Population....4 „ $2.43119795 

Population  X  tensity „ $0.00062356 

'  Biis  Revenue  /ehide  Mile „ $0.35724062 

Urbanized  Areas  Undei|ir000.000: 

Populatioii,...4 ; $2.19712981 

PopulationxC  aosity $0.00096761 

Bus  Revenue '  rehicle  Mile...„ $0.46876853 

Bus  Incentive  (PM  derM  tes  Passenger  Mfle): 

Bus  PM  X  Bus  3M  = $0.00375747 

Operating  Cos 


Fixed  Gui 

Operating 

-Coi 


Urt>anized  Area  Formula  Pr 


y     Urbanized  Area  Formula  Prof  ram  -  Fixed  Ouidaway  Tier 

Fixed  Guidew)  y  Revenue  Vehicle  kfile. $0.48883877 

F«ed  GuidsMn  )r  Route  Mile ^ $29,728 

•Conwnui  bt  Rail  Floor $4,971,837 


Fixed  Guide^y  \n 


Population 


PM  X  Fixed  Guidewav  PM= $0.00053611 

Rail  Incentive  Floor. $??ty?«i; 

n  -  Areas  Under  200,000 


.$3.97409904 


Population  x  □  msity ^ $0.00198591 


Nonurbanized  Area  Formula -l^rpgram  (FomiertySection  18)  - 
Areas  Under  50,000 


Population.. 


Capital  Program  (Formerly  &  ction  3)  • 
Fixed  Gui  ieway  Modemia  Men: 


Legislatively  Specified  i  xeas: 

Revenue  VetMleMiie    $0.0306094 


Route  Mile 
Other  Areas: 

Revenue  VehtAe  Mile    $0.20096752 


Route  Mile 


(PR  Doc.  94-25160  Filed  10-11-94;  8:45  am| 
BILUNG  OOOC  4t1»41-C 


.$1.44098567 


Tier  3 


Tier  4 
All  Areas: 


$2,149.65 

$0.200987 
$6,417.31 


$0.11152587 
f6'.8B6.76 


Wednesday 
October  12,  1994 


Part  V 


Department  of 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Annual  List  of  Certifications  and 
Assurances  for  Federal  Transit 
Administration  Grants  and  Cooperative 
Agreements 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACnow;  Notice. 

SUMMARY:  The  FTA  is  required  by  49 
U.S.C.  5307(d)(1)  (formerly  section 
9(e)(2)  of  the  Federal  Transit  Act,*aa 
amended)  to  obtain  specific  annual 
certifications  for  its  formula  assistance 
program  for  urbanized  areas.  Through 
this  Notice,  FTA  has  compiled  the 
certifications  and  assurances  in  one 
document  applicable  to  all  of  the  FTA 
grant  programs  (see  Appendix  A.) 
EFFECTIVE  DATE:  October  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Watkins  Sorkin,  Office  of  the 
Chief  Counsel,  Federal  Transit 
Administration,  (202)  366-1936;  or 
contact  the  appropriate  Regional  Office 
listed  below. 

Region  1:  Boston 

States  served:  Maine,  New  Hampshire, 
Vermont,  Connecticut,  Rhode  Island, 
and  Massachusetts 

Tel.  #617-494-2055 

Region  2:  New  York 

States  served:  New  York,  New  Jersey, 

and  Virgin  Islands 
Tel.  #212-264-8162 

Region  3:  Philadelphia 

States  served:  Pennsylvania,  Delaware, 
Maryland,  Virginia,  West  Virginia, 
and  District  of  Columbia 

Tel.  #215-656-6900 

Region  4:  Atlanta 

States  served:  Kentucky,  North  Carolina, 
South  Carolina,  Georgia.  Florida. 
Alabama,  Mississippi.  Tennessee,  and 
Puerto  Rico 

Tel.  #404-347-3948 

Region  5:  Chicago 

States  served:  Minnesota,  Wisconsin. 

Michigan.  Illinois,  Indiana,  and  Ohio 
Tel.  #312-353-2789; 

Region  6:  Dallas/Ft.  Worth 

States  served:  Arkansas,  Louisiana. 

Oklahoma,  Texas,  and  New  Mexico 
Tel.  #817-860-9663 

Region  7:  Kansas  City 

States  served:  Missouri,  Iowa,  Kansas. 

and  Nebraska 
Tel.  #816-523-0204 


Reg  i»-«:Oeiiver 

Stat<  IS  served?  Colorado.  Utah. 
Wyroming,  Montana,  North'BBkota. 
S(  uth  Dakota.  Arizona*.  andWewada* 
(*  hese  states  are  serviced  by^egion 
8  but  are  geographically  iniRegian'9) 

Tel.  #303-844-3242 

Reg  on  9:  San  Francisco 

Stat  !s  served:  California,  Hawaii,  Gtiam. 

A  nerican  Samoa,  and  the  Nortlmm 

M  mana  Islands 
Tel.  #415-744-3133 

Reg  on  10:  Seattle 

Stat  »s  served:  Idaho,  Oregon, 

W  ashington,  and  Alaska 
Tel.  #206-220-7954 

SUPI  lEMENTARY  INFORMATMMcTo  receive 
a  Fe  deral  grant  for  mass  transportation 
pur  >oses  from  the  Federal  Transit 
Adi  linistration  (FTA).  an  applicant 
mui  t  provide  certain  certifications,  and 
assi  ranees  required  by 'Federal  laws  and 
regi  lations. 

T  lis  Notice  provides  the  applicant  the 
-text  of  certifications  and  assurances 
reqi  ired  for  FTA  grant  programs  which 
incl  iide  Discretionary  Grants;  RaaearA. 
Dev  alopment  and  Demonstration 
Gra  Its;  Metropolitan  Planning  Grants; 
For  nula  Assistance  Grants  for 
Urbmized  Areas;  Grants  for  Training 
Pro  [rams;  Formula  Assistance  Grants 
for  Hderly  Individuals  and  Individuals 
Wit  1  Disabilitiefi;<Formula  Assistance 
Ora  its:fbr  Ntmuibanized  Areas:  Human 
Res  3urce  Grants;  and  Planning  and 
Rea  larch  Grants  (formerly  refBirenosd  as 
Sec  ions  3, 6,  8,  fi,  10, 11(a),  16,  IB.  20. 
or  i  5  of  the  Federal  Transit  Act,  as 
am  nded,  now  codified  at  49  U.S.C. 
cha  >ter  53.) 

'Hie  certifications  and  assurances  are 
set  brth  as  Appendix  A  in  this  Notice, 
wh  ch  thus  serves  as  a  comprehensive 
cor  ipiletion  of  Federal  certification  and 
ass  trance  requirements  to  date.  This 
doc  ument  will  be  re-published  annually 
wit  1  any  changes  or  additions 
spe  cifically  highlighted. 

This  Notice  also  provides  the  grant 
api  licant  with  a  single  Signature  Page, 
alh  wing  the  grant  applicant  and  its 
att(  mey  to  certify  compliant^  with  dll 
of  t  le  certifications  and  assurances 
pel  tinent  to  any  and  all  grants  for  whidi 
the  grant  applicant  wishes  to  apply  in 
fis<  al  year  1995,  (see  Appendnc  BO 

1 1  addition,  FTA  has  introduced  tero 
new  electronic  programs  fonapplioants. 
Th !  On-Line  Grantee  Program  is  dIFered 
to  { ipplicants  through  the  Grant 
Ma  nagement  Information  System 
(G  4IS).  This  is  a  computerized  system 
del  igned  to  assist  the  grantee  witiiithe 
ma  nagement  of  grant  projects  and 
bu  Igets.  All  grant  applicants  are 


encouraged  to  participate  in  the  On-Line 
Grantee  Program,  which  includes  the 
Opportimity  to  electronically  certify 
compliance  for  all  certifications  and 
assurances  as  shown  in  Appendix  A. 
The  Electronic  Grant  Making  and 
Management  Initiative  (EGMM)  is  a  new 
pilot  program  currently  offered  to 
selected  grantees  who  will  be  able  to 
actually  apply  for  a  grant  electronically. 
Both  programs  are  designed  to  aid  FTA 
grant  applicants  by  reducing  time  and 
paper.  Applicants  are  asked  to  contact 
their  Regional  Office  shown  above  for 
more  information. 

Background 

In<the  past,  applicants  for  FTA  grants 
have  submitted  a  variety  of 
certifications  and  assurances  with  each 
application.  Subsequently,  an  applicant 
was  required  to  reaffirm  compliance 
with  the  earlier  certifications  and 
assurances  with  a  Statement  of 
Continued  Validity  submitted  with  each 
application. 

With  the  publication  of  this  Notice, 
certifications  and  assurances  for  Federal 
mass  transportation  assistance  grants 
will  for  the  first  time  be  contained  in 
one  document.  This  marks  the 
beginning  of  an  effort  to  assist  grant 
applicants  in  reducing  time  and  paper 
work  in  certifying  compliance  with 
various  Federal  laws  and  regulations.  It 
coincides  with  the  pilot  program  for  the 
Electronic  Grant  Making  and 
Management  Initiative  and  the  On-Line 
Grantee  Program  described  above, 
which  will  further  reduce  the  time 
required  to  process  a  grant  application. 

In  order  to  keep  an  applicant  well 
informed  of  its  responsibility  to  meet 
the  requirements  of  Federal  transit  laws, 
and  aware  of  changes,  deletions  or 
additions  to  those  requirements,  this 
compilation  will  be  published  annually 
in  conjunction  with  the  publication  of 
the  agency's  annual  apportionment 
Notice,  which  allocatesfunds  in 
accordance  with  the  latest  annual 
appropriations  act. 

This  publication  of  certifications  and 
assurances  therefore  supersedes  the 
requirements  of  FTA  Circular  9100.18, 
dated  July  1, 1988,  "Standard 
Assurances  for  Urban  Mass 
Transportation  Administration 
Applications,"  which  is  being 
rescinded.  Other  affected  Circulars  will 
be  revised  accordingly.  This  publication 
also  supersedes  the  requirement  to 
submit  the  Statement  of  Continued 
Validity. 

Preeedures 

'Following  this  introductory  material 
is  a  detailed  compilation  of 
Certifications  and  Assurances 
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(Appendix  A),  which  is  followed  by  a 
Signature  Page  (Appendix  B.)  The 
Signature  Page  is  to  be  signed  by  the 
grant  applicant  and  its  attorney  and  .sect 
to  the  appropriate  FTA  Regional  office 
by:  (1)  The  first-quarter  application 
submission  date  pnbyshed  in  4he  fiscal 
year  apportionment  announcement;  or 
(2)  with  thelhet  grantep|9iication'Of  the 
1995  fiscal  year. 

The  SignatecePage,  when  properly 
signed  and  submitted  to  the  FTA, 
assures  FTA  ^e  applicant  intends  to 


comply  with  tke  reqatiiemeots  for  the 
specific  program  involved.  Both  sides  of 
the  Signature  Page  must  be  completed, 
first  by  marHf\g  uiiieie  ^propriate  with 
m  'X'«n  tiwcstegwy  selection  ode. 
and  then  signifying  compliance  by 
signing  the  reverse  side  (see  Axmendix 
B.) 

Ib  tihe  event  the  grant  eppHcant  i«  a 
participant  in  ^  Electreeic  Grant 
Making  and  Management  Initiative  or 
the  On-Line  Grantee  "Program  described 
above,  fittbiwssion  <ftf  the  Signature  Page 


may  be  done  electronically.  The 
applicant  is  advised  to  consult  with  the 
appropriate  Regional  Office  prior  to 

submission. 

K^erences 

49  U.S.C  5301  et  seq.,  42  U.S.C.  4151.  Title 
Va  and  Title  VB  oftheCivi!  Ri^  Act.  FTA 
regulations  under  49  CFR  and  FTA  Circulars. 

Issued:  October  5, 1994. 
Gordon  ).  Unton, 
Adaurtistmtor. 

eiUMC  COOC  4t1»-S7-r 
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FY199S  FTA  ASSISTANCE  PROo.;AMS  CERTIFICATIONS  AND  ASSURANCES 


Each  Applicant  is  requested  t  >  provide  to  the  Federal  Transit  Administration  (FTA)  as 
many  of  the  following  certific  itions  and  assurances  as  possible  to  cover  all  applications 
for  the  various  types  of  Feder  J  assistance  it  intends  to  submit  to  FTA  in  Fiscal  Year 
1995.  In  the  case  of  States  that  are  making  certifications  and  assurances  on  behalf  of 
subrecipients  of  FTA  assistance.  States  are  expected  to  obtain  suflicient  documentation 
from  those  subrecipients  in  orider  to  make  the  certifications  and  assurances.  The 
fourteen  categories  are  listed  I  »y  Roman  numerals  I  through  XIV  on  the  single 
submission  Signature  Page  at  the  back  of  this  document.  Categories  n  through  XIV 
may  not  be  required  of  all  grant  applicants.  The  categories  correspond  to  the  following 
descriptions  of  circumstances  mandating  submission  of  specific  certifications, 
assurances,  or  agreements: 


L  CERTIFICATIONS  AND  ASSURANCES  REQUIRED  OF  EACH  APPLICANT 

Each  Applicant  for  Federal  assistance  awarded  by  FTA  must  make  all  certifications  and 
assurances  in  this  Category  L  Accordingly,  FTA  may  not  award  any  Federal  assbtance 
until  the  Applicant  provides  assurance  of  compliance  by  selecting  Category  I  on  the 
Signature  Page  at  the  back  of  this  document 

A.  Authoritv  of  Applicant  and  Its  Representative 


executive  orders,  FTA  circulars 


The  authorized  representative  of  the  Applicant  and  legal  counsel  who  sign  these  certifications, 
assurances,  and  agreements  atte  »t  that  both  the  Applicant  and  its  authorized  representative 
have  adequate  authority  under  s^ate  and  local  law  and  the  by-laws  or  internal  rules  of  the 
Applicant  organization  to: 

(1)  Execute  and  file  the  application  for  Federal  assistance  on  behalf  of  the  Applicant, 

(2)  Execute  and  file  the  require  1  certifications,  assurances,  and  agreements  on  behalf  of  the 
Applicant  binding  the  Applicant  and 

(3)  Execute  grant  and  cooperat  ve  agreements  with  FTA  on  behalf  of  the  Applicant. 

B.  Standard  Assurances 

The  Applicant  assures  that  it  wi  1  comply  with  all  jqjplicable  Federal  statutes,  regulations. 


and  other  Federal  administrative  requirements  in  carrying  out 


any  grant  or  cooperative  agreen  ent  awarded  by  FTA.  The  Applicant  acknowledges  that  it  is 
under  a  continuing  obligation  to  comply  with  the  terms  and  conditions  of  the  grant  or 
cooperative  agreement  issued  fc  r  its  approved  project  with  FTA.  The  Applicant  understands 
that  Federal  laws,  regulations,  pblicies,  and  administrative  practices  might  be  modified  from 
time  to  time  and  affect  the  implementation  of  the  project.  The  Applicant  agrees  that  the  most 


recent  Federal  requirements  wil 
determination  otherwise 


apply  to  the  project,  unless  FTA  issues  a  written 
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C.  Debarment,  ^ospension.  and  Other  Responsibility  Mzttters  —  Piimtay  Covered  Trmsactions 

In  accordance  with  the  provisiois  of  U.S.  Dqiutmentof  Tranaportalioo  (U.S.  DOT) 
regulations  on  Xjovemmentwide  Debarment  smd  Suspension  <NonproouFement)  at  49  CFR 
29.510,  the  Applicant<Primaiy  Participant)  certifies  to  <he  best  of  its  knowledge  and  beUef^ 
that  it  and  its  principals: 

(1)  Are  not  preseiuly  debarred,  suspended,  proposed  for  debarment,  declared  ineligible,  or 
voluntarily  ^Kcluded  from  oovered  transactions  by  any  Federal  'dq>artment  or  ageacy; 

(2)  Have  not  within  a  three-year  period  preceding  tins  pfoposal  been  convicted  of  or  had  a 
civil  juc^ment  Tendered  against  them  for  oommission  of  fi»ad  or  a  cnminal  lOfiRmse  in 
connection  with  obtaining,  attemptiag  io  obtain,  or  perfiarming  a  pttUic  {Federal,  state,  or 
local)  transaction  orjcontract  uader  a  public  tiransaotton;  vioU^on  of  Federal  or  sttte  antitrud 
statutes;  or  commission  of  embezzlement,  ^heft,  fivgery,  bribery,  faiatfica^on  or  destruction  of 
records,  making  false  statements,  or  receiving  stolen  property; 

(3)  Are  not  presently  indicted  fer  or  otherwise  cammaiiy  or  civiUy  charged  by  a  governmental 
entity  (Federal,  state,  or  local)  with  commission  of  any  of  die  ofieases  Hated  in  partLgrapk  {2)  of 
this  certification;  ami, 

(4)  Have  not  within  a  three  year  penod  precedii^  this  implication  had  one  or  more  .public 
transactions  (Federal,  state,  or  local)  terminated  for  cause  or  default. 

The  Applicant  (Primary  Participant)  certifies  that  if  it  becomes  duma  of  any  later  information 
that  contradicts  the  statements  in  paragraphs  (1)  -  (4)  above,  it  will  promptly  inform  FTA. 
Should  the  Applicant  (Prknaiy  Participant)  be  unable  to  certify  to  statements  set  forth  in 
paragraphs  {i )  through  (4)  tbove^  it  shall  so  ackncnvlodge  va^  its  signature  and  provide  a 
written  explanation  to  FTA. 

D   Drug-Free  Workplace  Cert^cation  . 


In  accordance  with  U.S.  DOT  regulations  on  Drug-Free  Workplace  ftequwements  (Grants)  U 
49  CFR  29.630,  the  Applicant  certifies  that  it  will  provide  a  drug-free  workplace  by: 

( 1 )  Pubbshing  a  statement  notifying  employees  liiat  Uie  unlanwful  manufiioture,  distrftution, 
dispensing,  |>ossession,  or  use  of  acontroUed  substance  is  prohibital  in  the  Af^tcant's 
workplace  and  specifying  the  actions  that  vM  be  taken  against  empbyees  fr>r  vblittion  of  such 
prohibition; 

(2)  Establishing  an  ongoing  drag-free  awvaraneas  pragraai  to  infenn  empbyees  i^ut 

(a)  The  dangers  of  drag  ifcuse  an  tiieworicplace; 

(b)  The  Applicant's  poliqft)fBMBttaimi%  a  drug-free  workpkoe; 

(c)  Any  availdbie  dn^  iXMiaseling,  jiehabiiitation,  and  eo^tloyee  assistance  progruns;  and, 

(d)  The  penalties  that  niay  be  imposed  tq!>onempk>yees  for  drug  abttsevioJatioBs 
occurring  in  liie  workplace; 

(3)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  peifomiaBoe  of  tbe  grant 
or  cooperative  agreement  be  given  a  copy  of  the  statement  required  by  paragraph  (1); 

(4)  Notifytfig  the  esf^pk^^ek  the  statement  required  by  paca^^<l)lhat,  as  a  oonditiono^ 
employment  financed  wkh  Fedoral  assistance  ^ovided  by  the  grant  or  cooperative  agreement, 
theenqaloyeewtt: 

(a)  Abide  by  the  terms  of  Ifae  statement,  and 
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(b)  Notify  the  employer  in  w  riting  of  his  or  her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  worlplace  no  later  than  5  calendar  days  after  such  conviction; 

(5)  Notifying  FTA  in  writing,  within  10  calendar  days  after  receiving  notice  under  paragraph 
(4)(b)  from  an  employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of 
convicted  employees  must  provid^  notice,  including  position  title,  to  every  project  officer  or 
other  designee  on  whose  project  activity  the  convicted  employee  was  working.  Notice  shall 
include  the  identification  number(i)  of  each  affected  grant  or  cooperative  agreement. 

(6)  Taking  one  of  the  following  a  ctions,  within  30  calendar  days  of  receiving  notice  under 
paragraph  (4Xb),  with  respect  to  iiny  employee  who  is  so  convicted: 

(a)  Taking  appropriate  perse  nnel  action  against  such  an  employee,  up  to  and  including 
termination,  consistent  with  the  re  quirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(b)  Requiring  such  employee  to  participate  satisftictorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such  purposes  by  a  Federal,  state,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(7)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-fi-ee  workplace  through 
implementation  of  paragraphs  (1)  1(2),  (3),  (4),  (5),  and  (6). 

The  Applicant  has  or  will  provideto  FTA  a  list  identifying  its  headquarters  location  and  each 
workplace  it  maintains  in  which  F  'A  assisted  activities  are  conducted. 

E.  Intergovernmental  Review  As<  iirance 


The  Applicant  assures  that  each  pijoject 
has  been  or  will  be  submitted,  as 
appropriate  state  and  local  agencic  s 
will  fulfill  the  obligations  imposed 
Review  of  Department  of  Transpo  t 


application  submitted  to  FTA  for  Federal  assistance 
ri  quired  by  each  State,  for  intergovernmental  review  to  the 
Specifically,  the  Applicant  assures  that  it  has  fiilfiUed  or 
on  FTA  by  U.S.  DOT  regulations,  "Intergovernmental 
tation  Programs  and  Activities,"  49  CFR  part  17. 


F.  Nondiscrimination  Assurance 

In  accordance  with  49  U.S.C.  533  i  and  title  VI  of  the  Civil  Rights  Act  of  1964,  as  amended, 
2000d;  U.S.  DOT  regulations,  "N<  ndiscrimination  in  Federally-Assisted  Programs  of  the 
Department  of  Transportation  -  Effectuation  of  Title  VI  of  the  Civil  Rights  Act,"  at  49  CH 
21.7,  the  Applicant  assures  that  it  Will  comply  with  all  requirements  pursuant  to  49  CFR 
part  21;  FTA  Circular  4702. 1,  "Tide  VI  Program  Guidelines  for  Federal  Transit  Administration 
Recipients";  and  other  applicable  d  irectives,  so  that  no  person  in  the  United  States,  on  the  basis 
of  race,  color,  national  origin,  creed,  sex,  or  age  will  be  excluded  fi-om  participation  in,  be 
denied  the  benefits  of,  or  otherwis( ;  be  subjected  to  discrimination  in  any  program  or  activity 
(particularly  in  the  level  and  qualit '  of  mass  transportation  services  and  mass 
transportation-related  benefits)  for  which  the  Applicant  receives  Federal  financial  assistance 
firom  the  U.S.  DOT  or  FTA. 

The  Applicant  assures  that  the  project  or  program  will  be  conducted,  property  acquisitions  will 
be  undertaken,  and  project  facilititt  will  be  operated  in  compliance  with  all  requirements  of 
49  CFR  part  21  and  49  U.S.C.  5332.  The  Applicant  understands  that  this  assurance  extends  to 
its  entire  facility  and  to  facilities  operated  in  connection  with  the  project. 
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The  Applicant  assures  that  it  will  take  appropriate  action  to  ensure  that  any  transferee  receiving 
property  financed  with  Federal  assistance  derived  fi-om  U.S.  DOT  or  FTA  will  comply  with  the 
provisions  of  49  CFR  part  21  and  49  U.S.C.  5332.  As  required  by  49  CFR  21 .7(a)(2),  the 
Applicant  will  include  in  each  third  party  contract,  subgrant,  or  subagreement  appropriate 
clauses  to  impose  the  requirements  of  49  CFR  part  21,  and  49  U.S.C.  5332;  and  include 
appropriate  provisions  imposing  those  requirements  in  deeds  and  instmments  recording  the 
transfer  of  real  property,  structures,  improvements. 

The  Applicant  assures  that  it  will  promptly  take  the  necessary  actions  to  effectuate  this 
assurance.  In  particular,  the  Applicant  will  notify  the  public  that  complaints  pertaining  to 
discrimination  in  the  provision  of  mass  transportation-related  services  or  benefits  may  be  filed 
with  U.S.  DOT  or  FTA.  Upon  request  by  U.S.  DOT  or  FTA,  the  Applicant  assures  that  it  will 
submit  the  requisite  information  pertaining  to  its  compliance  with  these  requirements.  The 
Applicant  assures  that  it  will  make  such  changes  in  its  49  U.S.C.  5332  and  Title  VI 
implementing  procedures  as  U. S.  DOT  or  FTA  may  request. 

G.  Assurance  of  Nondiscrimination  on  the  Basis  of  Disability 

In  accordance  with  U.S.  DOT  regulations,  "Nondiscrimination  on  the  Basis  of  Handicap  in 
Programs  and  Activities  Receiving  or  Benefitting  fi-om  Federal  Fmancial  Assistance,"  49  CFR 
27.9,  which  implement  the  Rehabilitation  Act  of  1973,  as  amended,  and  the  Americans  with 
Disabilities  Act  of  1990,  the  Applicant  assures  that,  as  a  condition  to  the  ^proval  or  extension 
of  any  Federal  financial  assistance  fi-om  FTA  to  construct  any  &cility,  obtain  any  rolling  stock 
or  other  equipment,  undertake  studies,  conduct  research,  or  to  participate  in  or  obtain  any 
benefit  fi-om  any  program  administered  by  FTA,  no  otherwise  qualified  person  with  a  disability 
shall  be,  solely  by  reason  of  that  disability,  excluded  fi-om  participation  in,  denied  the  benefits 
of,  or  otherwise  subjected  to  discrimination  in  any  program  or  activity  receiving  or  benefiting 
fi-om  Federal  financial  assistance  administered  by  the  FTA  or  any  entity  within  U.S.  DOT. 

Specifically,  the  Applicant  assures  it  will  implement  any  program  or  operate  any  facility  so 
assisted  in  compliance  with  all  applicable  requirements  imposed  by  U.S.  DOT  regulations 
implementing  the  Rehabilitation  Act  of  1973,  as  amended,  and  the  Americans  with  Disabilities 
Act  of  1990  (and  any  subsequent  amendments  thereto)  at  49  CFR  parts  27,  37,  and  38,  as  well 
as  all  applicable  regulations  and  directives  issued  in  accordance  thereto  by  other  Federal 
departments  or  agencies. 


n.  PROCUREMENT  CERTIFICATIONS  AND  ASSURANCES 
REQUIRED  FOR  EACH  APPLICANT 

The  Applicant  is  required  to  make  one  of  the  following  certifioitions  or  assurances  about 
its  procurement  system  that  accurately  reflects  its  circumstances.  Indicate  compliance 
with  one  of  the  choices  in  Category  D  by  selecting  A,  B  or  C  on  the  Signature  Page. 
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The  Applicant  makes  one  of  th<  following  certifications  or  assurances: 

A.  The  Applicant  has  sdf-certi  ied  its  procurement  system  with  FTA,  and  will  comply  with  all 
applicable  requirements  imposol  by  Federal  laws,  executive  orders,  or  regulations  and  the 
requirements  set  forth  in  FTA  Circular  4220.  IB,  "Third  Party  Contracting  Guidelines,"  and 
any  revision  thereto,  including  the  requirement  that  it  complete  and  submit  every  three  years, 
the  procurement  system  self-certification  form  set  forth  in  Appendix  B  to  that  circular;  or 

B.  The  state  assures  that  it  wiU  finclude  in  its  contracts  financed  with  FTA  assistance  all  clauses 
required  by  Federal  laws,  execujive  orders,  or  regulations;  and  will  ensure  that  each  subgrantee 
and  subrecipient  wiU  also  includfe  in  their  contracts  financed  with  FTA  assistance  all  clauses 
required  by  Federal  laws,  execufive  orders,  or  regulati<Mis;  or 

C.  The  Applicant  has  not  self-certified  its  procurement  system  with  FTA,  but  will  comply  with 
all  applicable  requirements  imposed  by  Federal  laws,  executive  orders,  or  regulations  and  the 
requirements  of  FTA  Circular  4l20.  IB,  "Third  Party  Contracting  Guidelines,"  and  any  revision 
thereto;  and  it  wiD  also  include  ii » its  third  party  contracts  financed  with  FTA  assistance  all 
clauses  required  by  that  circular,  as  well  as  any  other  clauses  that  may  be  required  by  Federal 
laws,  executive  orders,  or  regula  tions. 


in.  LOBBlYING  CERTTFirATlON  REQUIRED 
FOR  EACtf  APPLICATION  EXCFRPING  $190.000 

An  Applicant  thkt  submits,  or  pnteiids  to  SHbmit  this  fiscal  year,  an  application  for  FTA 
assistance  exceeding  S100,000  inust  provide  the  foUowi^  certifkatioa.  FTA  may  not 
provide  Federal  assuUncc  for  ^n  application  exceeding  SIOO,000  nntil  the  Applicant 
provides  this  certificatioa  shown  by  selecting  Categoty  III  on  the  Signature  Page. 

In  accordance  with  U.S.  DOT  r^ulations,  "New  Restrictions  on  Lobbying,"  at  49  CFR 
20  1 1 0,  for  each  application  for  1  ederal  assistance  exceeding  $100,000,  the  Applicant's 
authorized  representative  certifie » to  the  best  of  his  or  her  knowledge  and  belief  that: 
A.  No  Federal  appropriated  fiinc^  have  been  paid  or  will  be  paid,  by  or  on  behalf  of  the 
Applicant,  to  any  person  for  influencing  or  attempting  to  influence  an  oflBcer  or  employee  of 
any  agency,  a  Member  of  Congr^s,  an  officer  or  employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  the  awarding  of  any  Federal  grant  or  cooperative 
agreement,  and  the  extension,  co  itinuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agr<  ement. 

B    If  any  ftinds  other  than  Feders  1  appropriated  fimds  have  been  paid  or  will  be  paid  to  any 
person  for  influencing  or  attempt  ng  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  <  r  employee  of  Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  this  -ederal  grant  or  cooperative  agreement,  the  Applicant  shall 
complete  and  submit  Standard  Fcrm-LLL,  "Disclosure  Form  to  Report  Lobbying,"  in 
accordance  with  its  instructions. 

C.  The  AppUcant  shaU  require  thjit  the  language  of  this  certification  be  included  in  the  awani 
documents  for  each  subaward  at  any  tiers  (including  subcontracts,  subgrants,  sub-agreements, 
and  contracts  under  grants  and  cooperative  agreements  financed  with  FTA  assistance)  and  that 
each  subrecipient  shall  certify  and  disclose  accordingly. 
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1  he  Applicant  understands  that:  (1)  This  certification  is  a  material  representation  of  fact  upon 
which  reliance  is  placed  when  this  transaction  was  made  or  entered  into;  (2)  Submission  of  this 
certification  is  a  prerequisite  for  making  or  entering  into  this  transaction  imposed  by  3 1  U  S  C 
1352;  and  (c)  Any  person  who  fails  to  file  the  required  certification  shaU  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more  than  $100,000  for  each  such  failure. 

rV.  PUBLIC  HEARING  CERTIFICATION  PEOUIRED  FOR  EACH  PROTFrT 

(EXCEPT  FORMULA  ASSISTANCE  PROJFf-rs  por  URBANIZED  AREAS^  that 

WILL  SUBSTANTTALLVAFFECT  A  rOMMUNTTY  OR  US 

MASS  TRANSPORTATION  .SEP  VTrF 

Apart  from  FTA's  formula  assistance  program  for  urbanized  areas,  an  Applicant  for 
capital  assistance  or  assistance  that  wiU  substantially  affect  a  community  or  its  mass 
transportation  service  financed  under  another  program  must  provide  the  following 
certification.  FTA  may  not  award  such  assbtance  untU  the  Applicant  provides  this 
certification  shown  by  selecting  Category  IV  on  the  Signature  Page. 

In  accordance  with  49  U.S.C.  5323(b),  the  AppUcant  certifies  that: 

A    It  has  provided  or  before  submitting  the  application  will  provide  an  adequate  opportunity 

for  a  public  hearing  with  adequate  prior  notice  that  includes  a  concise  statement  of  the 

proposed  project,  which  was  pubUshed  in  a  newspaper  of  general  circulation  in  the  geographic 

area  to  be  served; 

B    It  has  held  or  before  submitting  the  application  will  hold  that  hearing  and  provide  a 

transcript  to  FTA,  unless  no  one  with  a  significant  economic,  social,  or  environmental  interest 

requests  a  hearing; 

C.  It  has  considered  or  before  submitting  the  application  wiU  consider  the  economic,  social, 
and  environmental  effects  of  the  project;  and 

D.  It  has  found  that  the  project  is  consistent  with  official  plans  for  developing  the  urban  area 


V.  CERTIFICATION  OF  PRE-AWARD  AND  POST-DELIVERY  AUDIT  OF 
ROLLING  STOCK  RFOilTRED  FOR  EACH  APPLICANT  THAT  PURCHASFS 

ROLLING  STOCK 

An  Applicant  seeking  FTA  assistance  to  purchase  rolling  stock  must  make  the  following 
certification.  FTA  may  not  provide  assistance  for  rolling  stock  acquisitions  until  the 
Applicant  provides  this  certification  shown  by  selecting  Category  V  on  the  Signature 
Page. 

In  accordance  with  FTA  regulations,  "Pre- Award  and  Post-Delivery  Audits  of  Rolling  Stock 
Purchases,"  at  49  CFR  663.7,  the  Applicant  certifies  that  it  will  comply  with  the  requirements 
of  49  CFR  part  663,  in  the  course  of  purchasing  revenue  service  rolling  stock.  Among  other 
things,  the  Applicant  will  conduct  or  cause  to  be  conducted  the  prescribed  pre-award  and 
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post-delivery  audits,  and  will  maintain  on  fiie  the  certifications  required  by  subparts  B,  C,  and 
D  of  the  r^uJations. 


VL  BUS  TESTINC  mmFICATION 
REQUIRED  FpR  THE  AroUISITION  OF  NEW  BUSES 


An  Applicant  seeking  FTA  assistance 
certificatioB.  FTAmay  notpiovide 
Applicant  provides  this  ccrtilipition 
Page. 


t»  acquire  new  bases  most  nake  the  feHowing 
assistance  for  the  acqwiiitiQa  of  new  bases  until  the 
shown  by  sdcctiBg  Category  VI  on  the  Signature 


In  accordance  with  FTA  regulations,  "Bus  Testing,"  at  49  CFR  665.7,  the  AppKcant  certifies 
that  before  authorizing  final  acceptance  of  the  first  bus  of  any  new  bus  model  or  any  bus  modd 
with  a  major  change  in  configuration  or  components  (as  described  in  49  CFR  part  665) 
acquired  or  leased  with  Federal  Assistance  fimds  obligated  by  FTA,  the  following  two 
conditions  will  have  been  met:  ( I )  the  modd  of  the  bus  wiB  have  been  tested  at  a  bus  testing 
fiicility  approved  by  FTA;  and  (2 )  the  Applicant  will  have  received  a  copy  of  the  test  report 
prepared  on  the  bus  model. 


Vn.  CHARTER  BUS  AGREEMENT 


An  Applicant  seeking  FTA  assistance  to  acqaire  bases  must  agree  as  follows.  FTA  may 
not  provide  assistance  for  bus  brojects  untU  the  Applkant  accepts  this  agreement  by 
selecting  Category  VH  on  the  i  lignature  Page. 

In  accordance  with  49  U.S.C.  5323(d)  and  FTA  regulations,  "Charter  Service,"  at  49  CFR 
604.7,  the  AppUcant  agrees  that  t  and  all  its  recipients  will  provide  charter  service  that  uses 
equipment  or  facilities  acquired  \ath  Federal  assistance  authorized  for  49  U.S.C.  5307,  5309, 
or  53 1 1 ;  or  mass  transportation  |  rojects  awarded  by  FTA  with  Federal  assistance  derived  fi-om 
title  23  U.S.C,  only  to  the  exteni  that  there  are  no  private  charter  service  operators  willing  and 
able  to  provide  the  charter  servict  that  it  or  its  recipients  desire  to  provitle  unless  one  or  more 
of  the  exceptions  in  49  CFR  604.9  applies. 

The  AppUcant  fiirther  agrees  thai  it  and  its  recipients  will  comply  with  the  provisions  of 
49  CFR  part  604  before  they  pro  nde  any  charter  service  using  equipment  or  fecilities  provided 
with  Federal  assistance  authorize  1  for  the  above  statutes,  that  the  requirements  of  49  CFR 
part  604  will  apply  to  any  such  clarter  service  that  is  provided,  and  that  the  definitions  in 
49  CFR  part  604  apply  to  this  agreement.  The  Applicant  understands  that  a  violation  of  this 
agreement  may  require  corrective  measures  and  the  imposition  of  penalties,  induding 
debarment  fi-om  the  recdpt  of  fia  ther  Federal  assistance  for  mass  tnmsportation. 
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VOL  SCHOOL  BUS  AGREEMENT 

An  Applicant  seeking  FTA  assistance  to  acquire  mass  transportation  facilities  and 
equipment  must  agree  as  follows.  FTA  may  not  provide  assistance  for  mass 
transportation  facilities  untU  the  Applicant  accepts  this  Agreement  by  sdecting  Category 
VniontheStgiatarePage.  . 

In  accordance  with  49  U.S.C.  5323(0  and  FTA  regulattoiks,  "School  Bus  Operations,"  at 
49  CFR  605. 14,  the  Applicant  agrees  that  it  and  all  its  recipierts  will  comply  with  the 
requirements  of  49  CFR  part  605  before  providing  any  school  bus  service  using  equipment  or 
facilities  acquired  with  Federal  assistance  awarded  by  FTA  fiar  mass  transportation  prcjijects  and 
authorized  for  49  U.S.C.  ch.  53  or  fiir  title  23  U.S.C,  that  the  requirements  of  49  CFR 
part  605  will  apply  to  any  such  school  bus  service  they  provide;  and  that  the  definitions  of  49 
Cni  part  605  apply  to  this  school  bus  agreement.  Specifically,  the  Applicant  agrees  that  it  and 
all  its  recipients  will  not  engage  in  school  bus  operations  in  competition  with  private  school  bus 
operators,  except  to  the  extent  permitted  by  49  U.S.C.  53i23(£X  and  implementing  reguiatioos. 
The  Applicant  understands  that  a  violation  c^this  agreement  may  require  corrective  measures 
and  the  imposition  of  penalties,  inckiding  debarment  fi-om  the  receipt  of  fiirther  Federal 
assistance  for  mass  transportatioa 


IX.  CERTH?ICATION  REQUIRED  FOR  THE  PmECT  AWARD  OF  FTA 
ASSISTANCE  TO  AN  APPLICANT  FOR  ITS  DEMAND  RESPONSIVE  SERVICE 

To  receive  a  direct  grant  to  support  its  demand  responsive  service,  the  Applicant  must 
provide  the  following  certification.  FTA  may  not  oiake  a  direct  grant  of  Federal 
assistance  to  an  Applicant  to  support  its  demand  responsive  service  until  the  Applicant 
provides  this  certification  shown  by  sdecting  Category  IX  on  the  Sigaatnre  Page. 

In  accordance  with  U. S.  DOT  regulations,  "Transportation  Services  fiw  Individuals  with 
Disabilities  (ADA)."  at  49  CFR  37.77,  the  Applicant  certifies  that  its  demand  responsive 
service  offered  to  individuals  with  disabilities,  includirg  individuals  w^o  use  wheelchairs,  is 
equivalent  to  the  level  and  quality  of  service  offered  to  individuals  without  disabilities.  Such 
service,  when  viewed  in  its  entirety,  is  provided  in  the  most  integrated  setting  feasible  and  is 
equivalent  with  respect  to;  (1)  response  time;  (2)  feres;  (3)  geognq)hic  service  area;  (4)  hours 
and  days  of  service;  (5)  restrictions  on  trip  purpose;  (6)  avaikU>ility  of  infixmation  and 
reservation  capability;  and  (7)  constraints  on  capacity  or  service  avatfadxiity. 


X.  SUBSTANCE  ABUSE  CERTIFICATIONS  REOUIRED  BY  JANUARY  1. 199*; 

An  Applica»t  required  by  Federal  regalatiwis  to  provide  the  fblowing  sobstaoce  abase 
certifications,  must  do  so  by  January  1, 1995.  FTA  may  not  provide  Federal  assistance 
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plt>vide  the  following  certifications  by  January  1, 1995 
X  on  the  Signature  Page. 


In  accordance  with  FTA  regulaiions,  "Prevention  of  Alcohol  Misuse  in  Transit  Operations,"  at 
49  CFR  654.83,  the  Applicant  oertifies  that  it  and  its  contractors,  as  required,  has  or  will  have, 
by  January  1,  1995,  established  and  implemented  an  alcohol  misuse  prevention  program  in 
compliance  with  the  requiremer  ts  of  49  CFR  part  654;  and  to  the  extent  that  the  Applicant  has 
employees  regulated  by  the  Fed  ;ral  Railroad  Administration  (FRA),  the  Applicant  also  certifies 
that  it  has  for  those  employees  i  n  alcohol  misuse  prevention  program  that  complies  with  the 
requirements  of  FRA's  regulations,  "Control  of  Alcohol  and  Drug  Use,"  49  CFR  part  219 

B.  Anti-Drug  Program  Certific;  tion 


In  accordance  with  FTA  regulat  ons,  "Prevention  of  Prohibited  Drug  Use  in  Transit 
Operations,"  at  49  CFR  653.83,  the  Applicant  certifies  that  it  and  its  contractors,  as  required, 
has  or  will  have,  by  January  1,  1 995,  established  and  implemented  an  anti-drug  program,  and 
has  or  will  have  conducted  empl  oyee  training  in  compliance  with  the  requirements  of  49  CFR 
part  653;  and  to  the  extent  that  he  Applicant  has  employees  regulated  by  FRA,  the  Applicant 
also  certifies  that  it  has  for  those  employees  an  anti-drug  program  that  complies  with  the 
requirements  of  FRA's  regulatio  is,  "Control  of  Alcohol  and  Drug  Use,"  49  CFR  part  219.. 

XI.  ASSURANC  gS  REQUIRED  FOR  GRANTS  INVOLVING 


REAL  PROPteRTY  OR  CONSTRUCTION  THEREOn" 

The  Applicant  must  provide  the  following  assurances  in  connection  with  each 
application  for  Federal  assistajice  to  acquire  (purchase  or  lease)  real  property.  FTA  may 
not  award  Federal  assistance  Ibr  a  project  involving  real  property  until  the  Applicant 
provides  these  assurances  shoi  m  by  selecting  Category  XI  on  the  Signature  Page. 

A.  Relocation  and  Real  Propert  r  Acquisition  Assurance 


In  accordance  with  U.S.  DOT  h  gulations,  "Uniform  Relocation  Assistance  and  Real  Property 
Acquisition  for  Federal  and  Fed<  rally  Assisted  Programs,"  at  49  CFR  24.4,  and  sections  210 
and  305  of  the  Uniform  Relocati  on  Assistance  and  Real  Property  Acquisition  Policies  Act  of 
1970,  as  amended,  42  U.S.C.  4630  and  4655,  the  Applicant  assures  that  it  has  the  requisite 
authority  under  applicable  state  i  ind  local  law  and  will  comply  with  the  terms  of  that  Act, 
42U.S.C.  460  let  seg.  Specific  illy:. 

(1)  The  Applicant  will  comply  vrith  the  requirements  of  U.S.  DOT  regulations,  "Uniform 
Relocation  Assistance  and  Real  jProperty  Acquisition  for  Federal  and  Federally  Assisted 
Programs,"  49  CFR  part  24; 

(2)  The  Applicant  will  adequate  y  inform  each  affected  person  of  the  benefits,  policies,  and 
procedures  provided  for  in  49  C  Tl  part  24; 
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(3)  The  Applicant  will  provide  fair  and  reasonable  relocation  payments  and  assistance  in 
accordance  with  42  U.S.C.  4622. 4623.  and  4624;  49  CFR  part  24;  and  any  applicable  FTA 
procedures,  to  or  for  femflies,  individuals,  partnerships,  corporations  or  associations  displaced 
as  a  result  of  any  project  financed  with  FTA  assistance; 

(4)  The  Applicant  will  provide  relocation  assistance  programs  offering  the  services  described 
in  42  use.  4625  to  such  displaced  families,  individuals^  partnerships,  corporations  or 
associations  in  the  manner  provided  in  49  CFR  part  24  and  FTA  procedures, 

(5)  Within  a  reasonable  time  prior  to  displacement,  the  Applicant  will  make  available 
comparable  replacement  dwellings  to  such  displaced  families  and  individuals  in  accordance 
with 42  use.  4625(c)(3); 

(6)  The  Applicant  will  carry  out  the  relocation  process  in  such  a  manner  as  to  provide 
displaced  persons  with  uniform  and  consistent  services,  and  will  make  available  replacement 
housing  in  the  same  range  of  choices  with  respect  to  such  housing  to  all  displaced  persons 
regardless  of  race,  color,  religion,  or  national  origin;  and 

(7)  In  acquiring  real  property,  the  Applicant  will  be  guided  to  the  greatest  extent  practicable 
under  state  law,  by  the  real  property  acquisition  policies  of  42  U.S.C.  4651  and  4652, 

(8)  The  Applicant  will  pay  or  reimburse  property  owners  for  necessary  expenses  as  specified  in 
42  U.S.C.  4653  and  4654,  with  the  understanding  that  FTA  will  participate  in  the  Applicam's 
costs  of  providing  paymrats  and  assistance  for  the  project  in  accordance  with  42  U.S.C.  463 1; 
and 

(9)  The  Applicant  will  execute  such  amendments  to  contracts  and  agreements  financed  with 
FTA  assistance  and  execute,  furnish,  and  be  bound  by  such  additional  documents  as  FTA  may 
determine  necessary  to  effectuate  or  implement  the  assurances  provided  hereia  The  Applicant 
agrees  to  make  this  document  part  of  and  incorporate  it  by  refoience  in  any  contract  or 
agreemertf,  or  any  supplements  and  amendments  thereto,  relating  to  any  project  financed  by 
FTA  involving  reloc^on  or  land  acquisition  and  provide  in  any  a£fected  document  that  these 
relocation  and  land  acquisition  provisions  shall  supersede  any  conflicting  provisions. 

B.  Flood  Insurance  Coverage 

In  accordance  with  section  102(a)  of  the  Flood  Disaster  Protection  Act  of  1973, 42  U.S.C. 
40 1 2a(a),  the  Applicant  assures  that,  in  the  course  of  implementing  each  project,  it  will  obtain 
appropriate  insurance  for  any  real  estate  acquired  or  construction  undertaken  within  any  special 
flood  hazard  area  as  identified  by  the  Federal  Insurance  Administrator.  The  Applicant 
understands  that  such  insurance  is  available  in  the  participating  area  through  the  U.S.  Federal 
Emergency  Management  Agem^s  National  Flood  Tq«BTrancg  Program. 

C.  Seismic  Safety  Assurance 

In  accordance  with  U.S.  DOT  regulations,  "Seismic  Safety,"  49  CFR  41 . 1 17(d),  the  Applicant 
assures  that  before  it  accepts  delivery  of  any  building  financed  with  Federal  assitt«icf  provided 
by  FTA,  the  Applicant  will  obtain  a  certificate  (^compliance  wUh  the  seismic  design  and 
construction  requirements  of  49  CFR  part  41. 
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Xn.  CERTIFICATII  )NS  REQUIRED  FOR  THE  FORMULA  ASSISTANCE 
PRbGRAM  FOR  URBANIZED  AREA'S 

Each  Applicant  to  FTA  foriformuia  assistance  for  urbanized  areas  authorized  by 
49  U.S.C.  5307  must  provide  the  following  certifications  in  connection  with  it? 
application.  FTA  may  not  award  formula  assistance  funds  for  urbanized  areas  to  the 
Applicant  until  the  Applica  nt  provides  these  certifications.  Note  that  in  XILA(IO),  the 
Applicant  must  indicate  wl  ich  certification  it  is  making  about  transit  security  projects 
shown  by  selecting  A(l)  or  K(2)  on  the  Signature  Page. 

A.  Certifications  Required  by  Statute 


In  accordance  with  49  U.S.CJ  5307(d)(l)(A)-(J),  the  Applicant  certifies  that: 

(1)  It  has  or  will  have  the  lej  al,  financial,  and  technical  capacity  to  carry  out  the  proposed 
program  of  projects; 

(2)  It  has  or  will  have  satisfa  tory  continuing  control  over  the  use  of  the  equipment  and 
facilities; 

(3)  It  will  adequately  maintaii  the  equipment  and  facilities; 

(4)  It  will  ensure  that  elderly  and  handicapped  individuals,  or  an  individual  presenting  a 
Medicare  card  issued  to  tiiat  i  ndividual  under  title  n  or  title  XVIU  of  the  Social  Security  Act 

J.S.C.  1395  et  seg.)  will  be  charged  during  non-peak  houi  s  for 
transportation  using  or  involv  ing  a  facility  or  equipment  of  a  project  financed  with  Federal 
assistance  authorized  by  49  U.S.C.  ch.  53  not  more  than  50  percent  of  the  peak  hour  fare; 

(5)  In  carrying  out  a  procurement  financed  with  Federal  assistance  authorized  for  49  U.S.C. 
5307,  it  will  use  competitive  procurement  (as  defined  or  approved  by  the  Secretary),  will  not 
use  a  procurement  using  exclusionary  or  discriminatory  specifications,  and  will  comply  with 
applicable  Buy  America  laws  n  carrying  out  a  procurement; 

(6)  It  has  complied  with  the  r  equirements  of  49  U.S.C.  5307(c);  -  specifically,  it  has  or  before 
submitting  its  application  it  w  U:  (a)  make  available  to  the  public  information  on  amounts 
available  through  49  U.S.C.  5  J07  and  the  program  of  projects  that  the  Applicant  proposes  to 
undertake  with  those  fiinds;  (l()  develop,  in  consultation  with  interested  parties,  including 
private  transportation  providel^,  a  proposed  program  of  projects  for  activities  to  be  financed; 
(c)  publish  a  proposed  progra  n  of  projects  in  a  way  that  affected  citizens,  private 
transportation  providers,  and  ocal  elected  officials  have  the  opportunity  to  examine  the 
proposed  program  and  submit  comments  on  the  proposed  program  and  the  performance  of  the 
Applicant;  (d)  provide  an  opp  )rtunity  for  a  public  hearing  to  obtain  the  views  of  citizens  on  the 
proposed  program  of  projeas  and  (e)  ensure  that  the  proposed  program  of  projects  provides 
for  the  coordination  of  mass  transportation  services  assisted  under  49  U.S.C.  5336  with 
transportation  services  assisted  fi-om  another  Umted  States  Government  source;  (f)  consider 

especially  those  of  private  transportation  providers,  in  preparing 

md  (g)  make  the  final  program  of  projects  available  to  the  public; 

•  e  and  will  provide  the  required  amount  of  funds  in  accordance 

with  49  use.  5307(e)  and  a  iplicable  FTA  policy  (specifying  Federal  and  local  shares  of 

project  costs); 


comments  and  views  received 
the  final  program  of  projects; 
(7)  It  has  or  will  have  availab 
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(8)  It  Will  comply  with:  (a)  49  U.S.C.  5301(a)  (requirements  to  devtiop  transportation 
systems  that  efficiently  maximize  mobility  and  minimize  fuel  consumption  and  air  pollution); 
(b)  49  U.S.C.  5301(d)  (requirements  for  the  transportation  of  dderiy  individuals  and 
individuals  with  disabilities);  (c)  49  U.S.C.  5303  -  5306  (planning  requirements);  and 

(d)  49  use.  53 10(a)  -  (d)  (programs  for  elderly  individuals  and  individuals  with  disabilities); 

(9)  It  has  a  locally  developed  process  to  solicit  and  consider  public  comment  before  raising  a 
fare  or  implementing  a  major  reduction  of  transportation;  and 

(10)  It  will  treat  its  mass  transportation  security  needs  in  one  of  the  following  ways,  as 
indicated  on  the  back  of  its  Signature  Page: 

(a)  It  will  expend  for  each  fiscal  year  for  mass  transportation  security  projects,  including 
increased  lighting  in  or  adjacent  to  a  mass  transportation  system  (including  bus  stops,  subway 
stations,  paricing  lots,  and  garages),  increased  camera  surveillance  of  an  area  in  or  adjacent  to 
that  system,  providing  an  emergency  telephone  line  to  contact  law  enforcement  or  security 
personnel  in  an  area  in  or  adjacent  to  that  system,  and  any  other  project  intended  to  increase 
the  security  and  safety  of  an  existing  or  planned  mass  transportation  system,  at  least  one 
percent  of  the  amount  it  receives  for  this  fiscal  year  apportioned  by  49  U.S.C.  5336;  or 

(b)  It  has  decided  that  it  is  not  necessary  to  expend  its  funds  apportioned  by  49  U.S.C.  5336 
this  fiscal  year  for  security  projects. 

B.  Certification  Required  for  Capital  Leasing 

In  accordance  with  FTA  regulations,  "Capital  Leases,"  49  CFR  at  639.15(b)(1)  and  639.21,  to 
the  extent  that  the  Applicant  uses  funds  derived  from  49  U.S.C.  5307  to  acquire  any  capital 
asset  by  lease,  the  Applicant  certifies  that:  (1)  it  will  not  use  funds  authorized  for  49  U.S.C. 
5307  to  finance  the  cost  of  leasing  any  capital  asset  until  it  undertakes  calculations 
demonstrating  that  it  is  more  cost-effective  to  lease  the  capital  asset  than  to  purchase  or 
construct  similar  assets;  (2)  it  will  complete  these  calculations  before  entering  into  the  lease  or 
before  receiving  a  capital  grant  for  the  asset,  whichever  is  later;  and  (3)  it  will  not  enter  into  a 
capital  lease  for  which  FTA  can  only  provide  incremental  funding  unless  it  has  the  financial 
capacity  to  meet  its  future  obligations  under  the  lease  in  the  event  Federal  funds  are  not 
available  for  capital  assistance  in  subsequent  years. 


Xm.  CERTIFICATIONS  AND  ASSURANCES  FOR  THE  FORMULA  ASSISTANCE 

PROGRAM  FOR  ELDERLY  INDIVIDUALS  AND 

INDIVIDUALS  WITH  DISABILITIES 

An  Applicant  that  intends  to  administer,  on  behalf  of  the  State,  the  formula  assistance 
program  for  elderiy  individuals  and  individuals  with  dbabilities  must  provide  the 
following  certifications.  FTA  may  not  award  assutance  for  this  program  until  the 
Applicant  provides  these  certifications  and  assurances  shown  by  selecting  Category  XHI 
on  the  Signature  Page. 

Based  on  its  own  knowledge  and,  as  necessary,  on  information  submitted  by  the  subrecipient, 
the  Applicant  administering  the  formula  assistance  program  for  dderiy  individuals  and 
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individuals  with  disabilities  <  n  behalf  of  the  state  certifies  and  assures  that  the  following 


will  have  been  fulfilled  before  any  Federal  assistance  authorized 


for  49  use.  53 10  are  prov  ded  to  a  specific  subrecipient; 

A.  The  state  department  or  organization  serving  as  the  Applicant  and  each  subrecipient  has  or 
will  have  the  necessary  Ieg4  financial,  and  managerial  capability  to  apply  for,  receive  and 
disburse  49  U.S.C.  53 10  fun  is;  and  to  implement  and  manage  the  project. 

B.  The  state  assures  that  ea<  h  subrecipient  either  is  recognized  under  state  law  as  a  private 
nonprofit  organization  with  die  legal  capability  to  contract  with  the  state  to  carry  out  the 
proposed  project,  or  is  a  pub  ic  body  that  has  met  the  statutory  requirements  to  receive  funds 
authorized  for  49  U.S.C.  53  0. 

C.  The  subrecipient's  applic  tion  for  49  U.S.C.  5310  assistance  contains  information  from 
which  the  state  concludes  thi  t  the  mass  transportation  service  provided  or  offered  to  be 
provided  by  existing  public  o  r  private  mass  transporution  operators  is  unavailable,  insufficient, 
or  inappropriate  to  meet  the  jpecial  needs  of  elderly  individuals  and  individuals  with 
disabilities. 

D.  The  state  assures  that  suf  kient  non-Federal  funds  have  been  or  will  be  committed  to 
provide  the  required  local  shj  re. 

E.  The  subrecipient  has,  or  \  nU  have  by  the  time  of  delivery,  sufficient  funds  to  operate  and 
maintain  the  vehicles  and  eqii  ipment  purchased  with  Federal  assistance  awarded  for  this 
project. 

F.  The  state  assures  that  its  fcrmula  program  for  eld.erly  individuals  and  individuals  with 
disabilities  is  included  in  the  ^tatewide  Transportation  Improvement  Program  in  compliance 
with  23  U.S.C.  135;  and  all  projects  in  urbanized  areas  recommended  for  approval  are  included 
in  the  annual  element  of  the  n^etropolitan  Transportation  Improven»ent  Program  in  which  the 
subrecipient  is  located. 

G.  The  subrecipient  has,  to  t  le  maximum  extent  feasible,  coordinated  with  other 
transportation  providers  and  i  tsers,  including  social  service  agencies  authorized  to  purchase 
mass  transportation  service. 

H   The  subrecipient  is  in  con  pliance  with  all  applicable  civil  rights  requirements,  and  has 
signed  the  Nondiscrimination  Assurance,  (see  Category  I,  G.  "Certifications  and  Assurances 
Required^of  Each  Applicant.") 

I.  The  subrecipient  will  comp  ly  with  applicable  requirements  of  U.S.  DOT  regulations  on 
participation  of  disadvantagec  business  enterprises  in  U.S.  DOT  programs. 
J.  The  state  will  comply  with  all  existing  Federal  requirements  regarding  transportation  of 
elderiy  individuals  and  Individ  jals  with  disabilities.  The  subrecipient  has  provided  to  the  state 
an  Assurance  of  Nondiscrimiiiation  on  the  Basis  of  Disability,  as  set  forth  in  the  Certifications 
and  Assurances  required  of  each  Applicant  for  FTA  assistance,  (see  Category  I,  F 
"Certifications  and  Assurance*  Required  of  Each  Applicant."  )  If  non-accessible  vehicles  are 
being  purchased  for  use  by  a  public  entity  in  demand  responsive  service  fot  the  general  public, 
the  state  wiU  obtain  fi^om  the  Jubrecipient  a  "Certification  of  Equivalent  Service,"  which  states 


that  the  public  entity's  demanc 
including  individuals  who  use 


responsive  service  offered  to  individuals  with  disabilities, 
;  wheelchairs,  is  equivalent  to  the  level  and  quality  of  service  the 
public  entity  offers  to  individu  lis  without  disabilities,  (see  Category  IX  "Certifications 
Required  for  the  Direct  Awari  of  FTA  Assistance  to  an  Applicant  for  its  Demand  Responsive 
Service.")  This  "Certification  of  Equivalent  Service"  must  also  state  that  the  public  entity's 
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demand  responsive  service,  when  viewed  in  its  entirety,  is  provided  in  the  most  integrated 
setting  feasible  and  is  equivalent  with  respect  to:  (1)  response  time;  (2)  fares;  (3)  geographic 
service  area;  (4)  hours  and  days  of  service;  (5)  restrictions  on  trip  purpose;  (6)  availability  of 
information  and  reservation  capability;  and  (7)  constraints  on  capacity  or  service  availability. 
K    The  subrecipient  has  certified  to  the  state  that  it  will  comply  with  applicable  provisions  of 
49  CFR  part  605  pertaining  to  school  bus  operations,  (see  Category  VIII,  "School  Bus 
Agreement." ) 

L.  Unless  otherwise  noted,  each  of  the  subrecipient's  projects  qualifies  for  the  type  of' 
categorical  exclusion  that  does  not  require  further  FTA  environmental  approvals,  as  described 
in  the  joint  FHWA/FTA  regulations,  "Environmental  Impact  and  Related  Procedures,"  at 
23  CFR  771 . 1 1 7(c).  In  the  case  of  any  project  not  qualifying  for  a  categorical  exclusion 
described  in  23  CFR  771. 1 17(c),  the  state  assures  that  financial  assistance  wiU  not  be  provided 
for  that  project  until  FTA  has  made  the  required  environmental  finding.  In  addition,  if  a 
conformity  finding  for  the  project  is  required  by  the  Environmental  Protection  Agency's  clean 
air  conformity  regulations  for  FTA  programs  at  40  CFR  parts  51  and  93,  the  state  certifies  that 
no  financial  assistance  will  be  provided  for  that  project  until  FTA  makes  the  requisite 
conformity  finding. 

M.  The  subrecipient  has  submitted  (or  will  submit)  all  certifications  and  assurances  currently 

required,  including,  but  not  limited  to:  a  nonprocurement  suspension  and  debarment 

certification;  a  bus  testing  certification  for  new  models;  a  pre-award  and  post-delivery  audit 

certification;  and,  for  an  application  exceeding  $100,000,  a  lobbying  certification 

N.  The  state  will  enter  into  a  written  agreement  with  each  subrecipient  stating  the  tenns  and 

conditions  of  assistance  by  which  the  project  will  be  undertaken  and  completed. 

O   The  state  recognizes  FTA's  authority  to  conduct  audits  to  verify  compliance  with  the 

foregoing  requirements  and  stipulations. 


XIV.  CERTIFICATIONS  AND  ASSURANCES  FOR  THE 
FORMULA  ASSISTANCE  PROGRAM  FOR  NONURBANIZEP  AREAS 

The  Applicant  that  intends  to  administer,  on  behalf  of  the  SUte,  the  formula  assistance 
program  for  nonurbanized  areas  must  submit  the  following  certifications  and 
assurances.  FTA  may  not  award  formula  assistance  funds  for  nonurbanized  areas  to  the 
Applicant  until  the  Applicant  provides  these  certifications  and  assurances.  In  addition 
to  selecting  these  miscellaneous  certifications  and  assurancesfor  this  Category,  the 
Applicant  must  indicate  which  certification  it  u  making  about  expenditures  for  intercity 
transportation  projects  by  selecting  (1)  or  (2)  in  Category  XIV  on  the  Signature  Page. 

Based  on  its  own  kno\yledge  and,  as  necessary,  on  information  submitted  by  the  subrecipient, 
the  Applicant  administering  the  formula  assistance  program  for  nonurbanized  areas  on  behalf  of 
the  state  certifies  and  assures  that  the  following  requirements  and  conditions  will  have  been 
fulfilled  before  any  funds  authorized  for  49  U.S.C.  53 1 1  are  provided  to  a  specific  subrecipient: 
A.  The  state  department  or  organization  serving  as  the  Applicant  and  each  subrecipient  has  or 
will  have  the  necessary  legal,  financial,  and  managerial  capability  to  apply  for,  receive  and 
disburse  funds  authorized  for  49  U.S.C.  53 1 1;  and  to  implement  and  manage  the  project. 
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B.  The  state  assures  that  suCciem  non-Fedend  fiiiuis  have  been  or  wiU  be  coinimtted  to 
provide  the  required  local  sfa^ 

C.  The  subredpient  has,  or  ^  have  by  the  time  of  deiiveiy,  sufficient  funds  to  operate  and 
maintain  the  vehicles  and  eqt^pmoit  purchased  with  Federal  assistance  authorized  for  this 
project. 

D.  The  state  assures  that  its  formula  assistance  program  for.  nonurbanized  areas  is  included  in 
the  Statewide  Transportation  Improvement  Program  in  compliance  with  23  U.S.C.  135;  and  to 
the  extent  applicable,  projects  are  inchided  in  a  metropolitan  TranqxMtation  Improvement 
Program. 

£.  The  state  has  provided  f(^  a  fiur  and  equitable  distribution  ofas«stance  authorized  for 
49  U.S.C.  S3 1 1  within  the  stite,  inchiding  Indian  reservations  within  the  state. 

F.  The  subrecipient  has,  to  tne  maximum  extent  feasible,  coordinated  with  other  tr^isportation 
providers  and  users,  including  social  service  agencies  authorized  to  purchase  mass 
transportation  service.         T 

G.  The  sutMredpient  is  in  coifipliance  with  all  applicable  civil  ri^its  requirements,  and  has 
signed  the  Nondiscrimination  Assurance,  (see  Cstfegoiy  I,  G,  "Certifications  and  Assurances 
Required  of  Each  Applicant."^) 

H.  The  subrecipient  will  comply  with  applicable  requirements  (»f  U.S.  DOT  r^iilations  on 
participation  (^disadvantaged  business  enterprise  in  U.S.  DOT  programs. 
I.  The  state  will  comply  witq  all  existing  Federal  requirements  r^arding  transportation  of 
elderly  individuals  and  individuals  with  disabilities.  The  subrecipient  has  provided  to  die  state 
an  A^urance  of  Nondiscrimination  on  the  Basis  of  Disability,  as  set  forth  m  the  Certifications 
and  Assurances  required  of  elM^h  Apfriicant  for  FTA  assistance  in  Cat^oiy  I  of  this  document. 
If  non-accessible  vehicles  are!  being  purchased  for  use  by  a  public  entity  in  demand  responsive 
service  for  the  general  public]  the  state  will  obtain  fi-om  the  subreci{»ent  a  "Cotification  of 
Equivalent  Service,"  which  states  that  the  public  entity's  demand  responsive  service  offered  to 
individuals  with  disabilities,  iaduding  individuals  who  use  wheelchairs,  is  equivalent  to  the  level 
and  quality  of  service  the  pufapic  entity  offers  to  individuals  without  disabilities,  (see  Category 
I,  F ,  "Certifications  and  Assurances  Required  of  Each  Applicant.")  This  "Certification  of 
Equivalent  Service"  must  also  state  that  the  public  entity's  demand  responsive  service,  when 
viewed  in  its  entirety,  is  provided  in  the  most  integrated  setting  feas9)le  and  is  equivalent  with 
respect  to:  (1)  response  tim^  (2)  &res;  (}^  geographic  service  area;  (4)  hours  and  days  of 
sovice;  (5)  restrictions  on  trip  purpose;  (6)  availability  of  information  and  reservation 
capability;  and  (7)  constrainti  on  capacity  or  service  availainlity.  (see  Cat^oiy  IX, 
"Certifications  Required  for  t  be  Direct  Award  of  FTA  Assistance  to  an  Applicant  for  its 
Demand  Responsive  Service. ') 

J.  The  subrecipient  has  complied  with  the  labor  protection  provisions  (rf'49  U.S.C.  5333(b),  by 
one  of  the  following  actions:  (1)  signing  the  Special  Warranty  for  the  Nonurbanized  Area 
Program,  (2)  agreeing  to  alternative  comparable  arrai^ements  ^>profvtd  by  the  Department  of 
Labor  (DOL),  or  (3)  obtainifljg  a  waiver  from  DOL;  and  the  state  has  certified  the  subredpient's 
compliance  to  DOL. 
K.  The  subrecipient  has 
provision  of  any  charter 
assistance,  and  will  also  comply  with  applicable  provisions  of  49  CFR  part  605  pertainii^  to 


ed  to  the  state  that  it  will  coo^  with  49  CFR  part  604  in  the 
provided  with  equipment  or  fiKilities  accptired  with  FTA 
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A^°^*'ent°P^'°"'   ^"^  Categories  VII,  "Chatter  Bus  Agreement,"  and  VIH,  "School  Bus 

L.  Unless  otherwise  noted,  each  of  the  subrecipient's  projects  qualifies  for  the  type  of 
categoncal  ^lusi^that  does  not  require  foither  FTA  environmental  approvals,  as  described 

2".  r'p4°77f^.Tr^  1"^'''°"^'  -Environmental  Impact  and  Rdated^'procedures.'T 
23  Cnr771. 1 17(^  In  the  case  of  any  project  not  qualifying  for  a  categorical  exclusion 
descnbed  m  23  CFR  771 .  11 7(c).  the  state  assures  that  finandal  assistance  will  not  be  provided 
for  that  project  until  FTA  has  made  the  required  environmental  finding  In  addition,  if  a 
conformity  finding  for  the  project  is  required  by  the  Environmental  Protection  Agency's  dean 
air  conformity  regulations  for  FTA  programs  at  40  CFR  parts  51  and  93.  the  state  certifies  that 
no  financial  assistance  will  be  provided  for  that  project  until  FTA  makes  the  requisite 
conformity  finding. 

M.  The  subrecipient  has  submitted  (or  will  submit)  all  certifications  and  assurances  currently 

required,  including  but  not  limited  to:  a  nonprocurement  suspension  and  debarment 

certification;  a  bus  testing  certification  for  new  bus  modds;  a  pre-award  and  post-delivery  audit 

certification,  for  an  application  exceeding  $100,000.  a  lobbying  certification;  and  if  required  by 

M  A,  an  anti-drug  program  certification  and  an  alcohol  testing  certification 

N.  The  state  will  enter  into  a  written  agreement  with  each  subrecipient  stating  the  terms  and 

conditions  of  assistance  by  which  the  project  wiU  be  undertaken  and  completed 

O.  The  state  recognizes  FTA's  authority  to  conduct  audits  to  verify  compliance  with  the 

foregoing  requirements  and  stipulations. 

P.  As  required  by  49  U.S.C.  53 1 1(0.  it  wiU  address  interdty  transportation  needs  in  one  of  the 

following  ways,  as  indicated  on  its  Signature  Page  as  XTV  (1)  or  (2): 

(1)  It  will  expend  not  less  than  15  percent  of  the  funds  authorized  for  49  U  S  C  53 11  (0  it 
receives  during  this  fiscal  year  to  carry  out  a  program  to  develop  and  support  interdty  bus 
transportation. 

(2)  The  chief  executive  officer  of  the  state,  or  his  or  her  duly  authorized  designee  has 
certified  that  the  mtercity  bus  service  needs  of  the  state  are  being  adequately  met. 


■  no       /     1lir_J..^n.lr 


OotnKar   10     10QA    /   Nntirps 
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FY  1995  CERTIFICATIONS  AND  ASSURANCES  FOR  FTA  ASSISTANCE 

Both  sides  of  this  Signature  Page  must  be  completed  and  signed  where  indicated. 

The  applicant  may  select  Categories  I,  UI,  IV.  V,  VI,  VH,  VIII,  IX,  X,  XI  and  XIH  here. 

^(except  specify  options  for  Categories  II,  XH  and  XIV  below) 


Certification  of  All  Categories 

I.         Certifications  and  Assu  ances  Required  of  Each  Applicant 


II.        Procurement  System 
A   Certificatiof 

B.  Assurance 

C.  Assurance 


(s  ilect 


one): 
for  Self-Certified  System. 
I  equired  for  a  State, 
fpr  a  System  not  Self-Certified. 


III  Lobbying  Certification 

IV  Public  Hearing  Certific  ition  for  Major  Projects  with  Substantial  Impacts. 

V  Certification  for  the  Pu  "chase  of  Rolling  Stock. 
VI.  Bus  Testing  Certificati  »n 
VIL  Charter  Bus  Agreemer  t 
VIII  School  Bus  Agreemen  . 

IX.  Certification  for  Dema  id  Responsive  Service. 

X.  Substance  Abuse  Certi  ications  Required  by  January  1 ,  1 995 . 

XI  Assurances  for  Grants  [nvolving  Real  Property  or  Construction  Thereon 


XII.      Certifications  for 
A    Miscellaneous 

( 1 )  All  certifications 
areas  it  receive  J 
.    (2)  All  certifications 
assistance 
transit  security 
B    Capital  Leasing  Certification 


Fomlula  Assistance  for  Urbanized  Areas: 

Certfications  (select  one): 

i;  1%  of  the  formula  assistance  funds  for  urbanized 
this  fiscal  year  will  be  used  for  trans;l  security. 
;  it  is  unnecessary  to  spend  1%  of  the  formula 
for  urbanized  areaseives  this  fiscal  year  for 


XIII     Certifications  for  Forr  lula  Assistance  for  Elderiy  Individuals  and 
Individuals  with  Disab  lities. 


XIV.     Certifications  for 

(1)  All  required 
this  fiscal  yeai 

(2)  All  required 
certified  that 


Formula  Assistance  for  Nonurbanized  Areas  (select  one): 
cprtifications;  15%  of  nonurbanized  area  funds  it  receives 

will  be  used  for  intercity  bus  projects.  

certifications;  the  State's  chief  executive  officer  has 

S  tate  intercity  bus  service  needs  are  adequately  met.    
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CERTFICATIONS  AND  ASSURANCES  FOR  nSCAL  YEAR  1995 


Name  of  Applicant: 


Name  of  Authorized  Representative: 
Relationship  of  Authorized  Representative: 

BY  ENDORSING -mis  SIGNATURE  PAGE, (name)  declares  that  he  or  she  .s  duly 

authorized  by  the  Applicant  to  make  the  certifications  and  assurances  on  behalf  of  the  Applicant  and  bind  the 
Applicant  to  comply  wlh  them   Thus,  when  its  authorized  representative  signs  this  document,  the  Applicant 
agrees  to  comply  with  all  Federal  statutes,  regulations,  executive  orders,  and  administrative  guidance  required  for 
any  application  it  makes  to  the  Federal  Transit  Administration  (FTA)  during  Fiscal  Year  1995 

FTA  intends  that  the  certifications  and  assurances  the  Applicant  selects  on  the  back  of  this  form,  as  representative 
of  the  certificauons  and  assurances  in  Appendi.x  A,  should  apply,  as  required,  to  each  project  for  which  the 
Applicant  seeks  now,  or  may  later,  seek  FTA  assistance  during  fiscal  year  1995. 

The  Applicant  affirms  the  L-uthftUness  and  accuracy  of  the  certifications  and  assurances  it  has  made  m  the 
statements  submitted  herein  with  this  document  and  any  other  submission  made  to  FTA,  and  acknowledges  that 
the  provisions  of  the  Program  Fraud  Civil  Remedies  Act  of  1986,  31  U.S.C.  3801  et  seg,  as  implemented  by  DOT 
regulauons,  "Program  Fraud  Civil  Remedies,"  49  CFK  part  31  apply  to  any  certification,  assurance  or  submission 
made  to  FTA.  The  cnminal  fraud  provisions  of  18  U.S.C.  1001  apply  to  any  certification,  assurance  or 
submission  made  in  connection  with  the  FTA  formula  assistance  program  for  urbanized  areas,  and  mav  apply  to 
any  other  certif  cation,  assurance,  or  submission  made  in  connection  with  any  program  administered  by  FTA. 

In  signing  this  document,  I  declare  under  penalties  of  perjury  that  the  foregoing  certificauons  ai.d  assurances  and 
any  other  statements  made  by  me  on  behalf  of  the  Applicant  are  tnie  and  correct. 

Date: 


Authorized  Representative  of  Applicant 


(E.\cept  in  the  case  of  projects  under  FTA's  university  and  research  training  program  authonzed  by  49  U  S  C. 
53 1 2(b).  the  Applicant's  legal  counsel  is  required  to  affirm  the  legal  capacity  of  the  Applicant.) 


for 


AFFIRMATION  OF  APPLICANTS  ATTORNEY 
(Name  of  Applicant) 


As  the  undersigned  legal  counsel  for  the  above  named  Applicant  hereby  I  affirm  that  the  Applicant  has  authority 
unders  state  and  local  law  to  make  and  comply  with  the  certifications  and  assurances  as  indicated  on  the  foregoing 
pages.  I  further  affirm  that  in  my  opinion,  the  certifications  and  assurances  have  been  legally  made  and  constitute 
legal  and  binding  obligations  on  the  Applicant. 

I  fiirther  affirm  that,  to  the  best  of  my  knowledge,  there  is  no  legislauon  or  liugation  pending  or  threatened  that 
might  adversely  affect  the  validity  of  these  certifications  and  assurances,  or  of  the  performance  of  the  project. 
Furthermore,  if  I  become  aware  of  circumstances  that  change  the  accuracy  of  the  foregoing  statements  I  will  noti^- 
the  Applicant  and  FTA. 


Date: 


Applicant's  Attorney 


^^ 


^■^ 


UMI 


P 


Wednesday 
October  12,  1994 


L  I  J 


Part  VI 


Environmental 
Protection  Agency 


40  CFR  Part  355 

Superfund  Program;  Extremely  Hazardous 
Substance  List;  Proposed  Rule  and  Final 
Rule  Correction 


■LZX 
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ENVIRONMENTAL  PROTECTION 
AGENCY      - 

40CFRPart355 

[FRL-6088-8] 

RIN  205a-A050 

Extremely  Hazardous  Substance  List 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  denial  of 
petitions.  '  


SUMMARY:  EPA  is  responding  to  several 
citizens'  petitions  requesting  the  Agency 
to  revise  the  list  of  "extremely 
haMrdous  substances"  published  under 
section  302  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA).  EPA  is  proposing  a  rule 
to  delete  from  the  extremely  hazardous 
substance  list  phosphorous  pentoxide, 
dithlycarbamazine  citrate,  fenitrothion 
and  tellurium,  and  to  revise  the 
threshold  planning  quantity  for 
isophorone  diisocyanate  from  100  to 
1.000  pounds.  EPA  is  denying  petitions 
requesting  deletion  from  the  EHS  list  of 
paraquat  and  isophorone  diisocyanate. 
The  Agency  is  also  denying  a  petition 
that  requests  revision  of  the  threshold 
plannFng  quantities  for  azinphos-methyl 
and  fenamiphos. 

DATES:  Comments  must  be  submitted  on 
or  before  December  12. 1994. 

ADDRESSES:  Written  comments  should     _ 
be  submitted  to:  Superfund  Docket 
Clerk.  Attention:  Docket  Number  • 
3D0PQ-R2.  Room  2615  Mall,  U.S. 
Environmental  Protection  Agency.  Mail 
Stop  5201.  401  M  Street.  SW.  - 
Washington.  DC  20460. 

Copies  of  materials  relevant  to  the 
rulemaking  are  contained  in  the 
Superfund  Docket.  Room  2615  Mall. 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.  Washington,  DC 
20460.  The  technical  background 
document  relevant  to  the  rulemaking  is 
available  in  the  docket.  As  provided  in 
40  CFR  Part  2.  a  reasonable  fee  may  be 
charged  for  copying  service". 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Ferris,  Chemical  Emergency 
Preparedness  and  Prevention  Office. 
OS-120.  U.S.  EPA,  401  M  Street  SW. 
Washington.  DC  20460.  The  Emergency 
Planning  and  Community  Right-to- 
Know  Information  Hotline  can  also  be 
contacted  for  further  information  at  1- 
800-535-0202.  in  Washington.  DC  and 
Alaska  at  1-703-412-9877. 


EMENTARY  INFORMATION: 
I.  tntrodHCtJoa 

A\statutory  Authority 

his  proposed  rule  is  issued  under 
ions  302  and  328  of  the  Emergency 

pi  mning  and  Community  Right-to- 

Ki  low  Act  of  1986  (EPCRA). 

B.  Background 

Dn  October  17. 1986,  the  President 
si  ;ned  into  law  the  Superfund 
A  nendments  and  Reauthorization  Act 
o  1986  ("SARA").  Pub.  L.  99-499 
(1 J86).  Title  III  of  SARA  established  a 
p]  ogram  designed  to  require  stale  and 
Ic  :al  planning  and  preparedness  for 
sj  ills  or  releases  of  hazardous 
si  bstances  and  to  provide  the  public 
ai  d  local  governments  with  information 
c«  nceming  potential  chemical  hazards 
ir  their  communities.  This  program  is 
c(  dified  as  the  Emergency  Planning  and 
C  )mmunity  Right-to-Know  Act  of  1986 
(!  PCRA).  42  U.S.C.  11001-11050. 

Subtitle  A  of  EPCRA  establishes  the 
fi  jmework  for  local  emergency 
p  anning.  The  Statute  required  that  EPA 
p  iblish  the  Agency's  list  of  "extremely 
h  izardous  substances"  ("EHSs").  This 
h  id  previously  been  published  in 
N  overaber.  1985.  by  the  EPA 
A  dministrator  in  Appendix  A  of  the 
"  lihemical  Emergency  Preparedness 
F  rogram  Interim  Guidance"  (CEPP 
C  uidance),  as  the  list  of  acutely  toxic 
c  lemicals.  The  Agency  was  also 
c  irected  to  establish  "threshold 
\  lanning  quantities"  ( "TPQs")  for  each 
e  ttremely  hazardous  substance.  Under 
s  jction  302.  a  facility  which  has  present 
a  1  EHS  in  excess  of  its  threshold 
{ lanning  quantity  must  notify  the  State 
€  tnergency  response  commission  and 
1  )cal  emergency  planning  committee  as 
\  ,'ell  as  participate  in  local  emergency 
\  lanning  activities. 

The  purpose  of  the  extremely 
1 .  izardous  substance  list  is  to  focus 
.itial  efforts  in  the  development  of 
1  tate-and  local  contingency  plans.  It  is 
ot  intended  to  be  a  complete  list  of  all 
hemicals  that  could  potentially  be 
lazardous  to  a  community.  The 
dentification  of  a  chemical  that  meets 
he  EHS  criteria  does  not  in  itself 
ndicate  the  potential  for  serious  effects 
n  any  release,  accidental  or  routine. 
'bus.  inclusion  on  the  EHS  list  is  not 
neant  as  a  signal  to  state  or  local 
;ommunities  to  ban  or  otherwise  restrict 
jse  of  a  listed  chemical.  Rather,  such 
dentification  indicates  a  need  for  the 
:ommunity  to  undertake  a  program  to 
nvestigdte  and  evaluate  the  potential 
or  accidental  exposure  associated  with 
he  production,  storage  or  handling  of 
he  chemical  at  a  particular  site.  EPA  _ 


also  encourages  communities  to  go 
beyond  the  EHS  list  when  evaluating 
the  hazards  of  facilities  in  their 
community,  in  that  facilities  handling 
chemicals  not  on  the  EHS  list  could  be 
as  hazardous  as  those  handling  EHSs. 

To  date,  46  chemicals  have  been 
delisted  from  the  EHS  list  in  previous 
rulemakings  because  they  did  not  meet 
the  toxicity  criteria  for  the  list  and  were 
originally  listed  under  section  302  in 
error. 

1.  Regulatory  Background 

The  list  of  extremely  hazardous 
substances  and  their  threshold  planning 
quantities  is  codified  in  EPA  regulations 
at  volume  40  of  the  Code  of  Federal 
Regulations,  part  355.  appendices  A  and 
B  (40  CFR.  Part  355.  Apps.  A  &  B). 
EPA's  explanation  for  the 
methodologies  used  to  determine 
whether  to  list  a  substance  as  an 
extremely  hazardous  substance  and  for 
deriving  the  threshold  planning 
quantities  is  found  in  preambles  to  the 
Federal  Register  notices  which 
promulgated  these  rules.  The  relevant 
notices  were  published  in  the  Federal 
Register  on  November  17, 1986  (51  FR 
41570-41592),  and  April  22, 1987  (52 
FR  13378-13410). 

In  the  November  17, 1986  notice  EPA, 
as  required  by  EPCRA  section  302. 
promulgated  an  interim  final  rule 
which,  among  other  things,  included  a 
list  of  extremely  hazardous  substances 
and  established  their  threshold  planning 
quantities.  While  the  interim  final  rule 
established  enforceable  requirements, 
the  Agency  simultaneously  solicited 
public  comments,  as  explained  in  a 
Federal  Register  notice  issued  on  the 
same  day  (51  FR  41953-54). 

EPA  received  public  comment  on  the 
interim  final  rule  and  issued  a-final  rule 
on  April  22. 1987,  which  responded  in 
its  preamble  to  the  public  comments. 
The  April  1987  final  rule  made  a 
number  of  revisions  to  the  interim  final 
rule.  Among  other  things,  the  April 
1987  rule  republished  the  extremely 
hazardous  substance  list,  with  the 
addition  of  four  new  chemicals,  and 
revised  the  methodology  for 
determining  some  threshold  planning 
quantities  (52  FR  13381). 

Details  of  the  methodology  used  to 
determine  whether  to  list  a  substance  as 
an  extremely  hazardous  substance  and 
for  deriving  the  threshold  planning 
quantities  are  found  in  the  November 
1986  notice  at  51  FR  41573-41579  and 
41580  (Attachment  1).  in  the  April  1987 
notice  at  52  FR  13387-13392.  and  in 
technical  support  documents  in  the 
rulemaking  records. 
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2.  Summary  of  petitions 

In  this  notice  EPA  is  responding  to 
seven  petitions  requesting  action  on 
substances  listed  as  extremely 
hazardous  substances.  EPA  received 
petitions  from  the  Elemental 
Phosphorus  Ad  Hoc  Solid  Waste  Group 
to  delist  phosphorus  pentoxide  (CAS 
#1314-56-3);  from  SmithKline  Beecham 
to  delist  diethylcarbamazine  citrate 
(CAS  #1642-54-2);  from  Sumitomo 
Chemical  America,  Inc.,  to  delist 
fenitrothion  (CAS  #122-14-5);  from  IQ 
America's,  Inc.  to  delist  or  change  the 
threshold  planning  quantity  for 
paraquat  (CAS  #1910-42-5);  from  Huls 
Amenca,  Inc..  to  delist  isophorone 
diisocyanate  (CAS  #4098-71-9);  and 
from  the  Selenium  Tellurium 
Development  Association  (STDA)  to 
delist  tellurium  (CAS  #13494-80-9). 
EPA  also  received  a  petition  from  Miles, 
Inc.  requesting  that  the  threshold 
planning  quantities  for  azinphos-methyl 
(CAS  #86-50-0)  and  fenamiphos  (CAS 
#22224-92-6)  be  increased  from  the 
current  100  pounds  to  10,000  pounds. 

Today's  notice  proposes  a  rule  to 
amend  40  CFR,  part  355  (Appendices  A 
and  B),  to  delist  phosphorus  pentoxide. 
diethylcarbamazine  citrate,  fenitrothion 
and  tellurium  from  the  list  of  extremely 
hazardous  substances  and  to  revise  the 
threshold  planning  quantity  for 
isophorone  diisocyanate  from  100 
pounds  to  1,000  pounds. 

EPA  is  denying  the  requests  to  delist 
paraquat  and  isophorone  diisocyanate 
and  the  request  to  change  the  threshold 
planning  quantities  for  azinphos-methyl 
and  fenamiphos.  These  decisions 
constitute  final  agency  action. 

II.  Proposed  Modifications 

EPA  is  proposing  to  remove  the  four 
chemicals  noted  above  from  the 
extremely  hazardous  substance  list 
because  review  of  the  available  toxicity 
data  shows  they  do  not  meet  the  listing 
criteria.  EPA  believes  these  four 
chemicals  were  incorrectly  listed. 

EPA  is  proposing  to  revise  the 
threshold  planning  quantity  for 
isophorone  diisocyanate  from  100  to 
1,000  pounds,  based  upon  the  Agency's 
own  review  of  the  physical  and 
chemical  properties  of  the  chemical, 
even  though  revision  of  the  threshold 
planning  quantity  was  not  requested  in 
the  petition. 

Phosphorus  pentoxide  was  listed  on 
the  basis  of  an  abstract  of  a  study  of 
smoke  from  burning  red  phosphorus 
that  gave  LCso  values  for  guinea  pigs  of 
0.061  mg/liter/1  hour  and  for  mice  of 
0.271  mg/liter/1  hour  (Ballantyne 
(1981)).  An  LCjo  is  the  air  concentration 
dose  at  which  half  the  animals  studied 


die.  As  explained  in  the  November  17 
1986  (51  FR  41574).  Federal  Register  ' 

notice,  EPA  listed  a  substance  as  an 
extremely  hazardous  substance  if 
inhalation  studies  showed  an  LC.v»  value 
in  tests  of  the  most  sensitive 
mammalian  species  of  less  than  0.5 
mg/1  over  a  period  of  exposure  of  eight 
hours  or  less. 

As  noted  above,  the  Agency  listed 
phosphorus  pentoxide  based  upon  an 
abstract  (Ballantyne  (1981)).  The  Agency 
now  believes  that  this  abstract  should 
not  be  used  as  the  basis  for  listing.  The 
title  of  the  abstract  reported  the  toxicity 
of  phosphorus  pentoxide  smoke. 
However,  the  study  was  actually 
performed  using  the  smoke  generated  by 
burning  red  phosphorus.  In  burning  red 
phosphorus,  two  studies  (Tamov  (1980) 
and  Burton  et.  al  (1982))  have  shown 
that  the  major  product  is  phosphorus 
pentoxide.  However,  the  Ballantyne 
abstract  does  not  establish  that  the 
toxicity  found  was  attributable  to  the 
phosphorous  pentoxide  in  the  smoke,  or 
other  chemicals  in  lower 
concentrations.  Since  there  is  no 
conclusive  evidence  to  suggest  that  the 
animals  in  Ballantyne's  study  were 
primarily  exposed  to  phosphorus 
pentoxide,  the  available  data  from 
Ballantyne's  findings  are  insufficient  to 
prove  or  disprove  that  the  LCso  values 
in  guinea  pigs  and  mice  satisfy  the 
criteria  for  listing  phosphorous 
pentoxide  on  the  EHS  list. 

Information  submitted  by  the 
Elemental  Phosphorus  Ad  Hoc  Solid 
Waste  Group  showed  that  the  direct 
tests  on  phosphorous  pentoxide  show 
an  LCso  value  higher  than  the  criteria  for 
listing.  In  an  unpublished  Monsanto 
report  (1987),  rats  were  exposed  to 
aerosolized  phosphorous  pentoxide  for 
4  hours,  at  levels  up  to  0.99  mg/liter.  (It 
should  be  noted  that  although  the 
anal>1ical  standards  used  in  the  analysis 
conducted  for  this  study  were 
phosphorous  pentoxide,  no  information 
was  obtained  regarding  the  actual 
chemical  species  present  in  the  chamber 
atmosphere.) 

This  is  the  only  available  study  in  the 
literature  that  provides  direi:t  evidence 
of  the  toxic  potential  of  phosphorous 
pentoxide.  The  LCjo  for  phosphorous 
pentoxide  was  found  to  be  greater  than 
0.99  mg/liter,  which  does  hot  meet  the 
criteria  for  listing  for  listing  substances 
as  an  extremely  hazardous  substance. 
Since  the  Agency  now  believes  that  the 
abstract  used  as  the  basis  for  listing  is 
invalid  (the  Agency  was  unable  to 
obtain  the  actual  report)  and  the  only 
direct  studies  available  to  the  Agency 
show  that  phosphorus  pentoxide  does 
not  meet  the  listing  criteria,  the  Agency 


is  proposing  to  remove  the  chemical 
from  the  EHS  list. 

Diethylcarbamazine  citrate  was  listed 
on  the  basis  of  a  report  in  a  Russian  data 
compilation  showing  an  LCjo  inhalation 
value  of  0.309  mg/hter/4  hours  in  rats. 
The  citation  number  listed  in  the  United 
Nations  sponsored  translation  is 
incorrect,  and  additional  details  about 
the  original  study  are  unavailable. 
Methods  used  for  this  inhalation 
toxicity  study  could  not  be  found  to 
determine  if  they  meet  international 
standards,  therefore,  the  toxicity  values 
could  not  be  verified. 

An  inhalation  study  sponsored  by 
SmithKline  Beecham  indicated  that  a  1- 
hour  exposure  of  rats  to 
Diethylcarbamazine  citrate  at 
concentration  of  1.63  mg  per  liter  or 
2.38  mg  per  liter  produced  no  fatalities. 
Smce  the  only  studies  available  to  EPA 
show  that  this  chemical  does  not  meet 
the  listing  criteria  for  inhalation  (LCv> 
less  than  0.5  mg  per  liter),  the  Agency 
is  proposing  to  remove  it  from  the  EHS 
list. 

Fenitrothion  was  initially  listed 
because  it  appeared  to  meet  the 
extremely  hazardous  substance  criteria, 
based  upon  a  study  showing  an  LCv,  of 
0.378  mg/liter/4  hours  (NIOSH/RTECS 
1985).  The  delisting  petition  charged 
that  this  study  was  defiLJent  in  that  the 
material  tested  contained  a  toxir 
impurity  of  unknown  potency,  and  that 
the  study  overestimated  the  toxicity  of 
fenitrothion  itself,  because  the  test ' 
material  contained  surfactants  that 
would  have  made  the  test  animal's  si^in 
and  cell  membranes  more  permeable  to 
the  test  substance.  Examination  of  ••» 
study  submitted  by  the  petitioner 
(Kohda  et.  al  (1986))  reports  an  LCs„  of 
above  2.210  mg/liter.  In  .studying  the 
report  provided  by  the  petitioner,  the 
Agency  agrees  that  the  data  bv  which 
the  Usting  is  based  may  have  been  in 
error  for  the  reasons  stated  by  the 
petitioner.  Since  the  only  other  study 
available  to  the  Agency  shows  that 
fenitrothion  does  not  meet  the  listing 
criteria,  EPA  is  proposing  to  remove  this 
substance  from  the  EHS  list. 

Tellurium  metal  was  listed  on  the 
basis  of  a  study  (Lenchenko  and  Plotko 
(1969))  which  reported  an  LDso  (median 
lethal  dose,  the  dose  that  killed  50 
percent  of  the  test  animals)  oral  toxicity 
of  20  mg/kg  of  body  weight.  As 
explained  in  the  November  17, 1986  (51 
FR  41574)  Federal  Register  notice,  EPA 
listed  a  substance  as  an  extremely 
hazardous  substance  if  oral  studies 
showed  an  LD$o  of  less  than  or  equal  to 
25  mg  per  kilogram  (kg)  of  body  weight. 
The  petitioner  brought  to  the  Agena  - 
attention  that  the  studv  was  actuallv  «;i 
sodium  tellurate  (CAS'»  101 02-20-2: 
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already  listed  as  an  EHS)  and  not  on 
tellurium  metal.  The  petitioner  also 
provided  a  study  (Prinsen  (1991))  which 
showed  an  LDso  for  tellurium  metal  in 
excess  of  5000  mg/kg.  Based  upon  this 
information,  the  Agency  is  proposing  to 
remove  tellurium  from  the  EHS  listing 
while  maintaining  the  listing  for  sodium 
lellurate. 

The  Agency  requests  comments  on 
whether  it  should  proceed  to  delist 
these  four  diemicals  based  upon  this 
information  or  any  additional 
information  submitted  by  commenters 
relating  to  whether  these  chemicals 
meet  the  section  302  listing  criteria.    ' 

HULs  America,  Inc.  submitted  a 
petition  to  delist  isophorone 
diisocyanate  (IPDI).  EPA  is  denying  the 
petition  to  delist  because  IPDI  meets  the 
criteria  for  listing,  as  discussed  in  the 
next  Unit  on  Petition  Denials.  However. 
in  considering  this  petition,  EPA  noted 
that  the  threshold  planfiing  quantity  had 
been  determined  based  on  IPDI's  being 
a  reactive  solid  at  standard 
temperatures,  when  in  fact  it  is  a  liquid 
and  not  highly  reactive.  Accordingly. 
EPA  is  proposing  to  change  the 
threshold  planning  quantity  for  IPDI 
ha.sed  on  the  methodology  for 
determining  threshold  planning 
quantities  for  liquids  instead  of  the 
methodology  for  leactive  solids. 

EPA's  methodology  for  establishing 
threshold  planning  quantities  for 
liquids,  once  it  is  determined  that  the 
substance  meets  the  listing  criteria.    _ 
consists  of  initially  determining  the 
maximun  short  term  exposure 
concentration  in  air  that  would  not  lead 
to  serious  irreversible  health  effects  in 
the  general  population  when  exposed  to 
the  substance  for  relatively  short 
duration.  This  is  the  soKalled  "level  of 
c;oncem."  (See  the  Threshold  Planning 
Quantities  Technical  Support 
Document.  April  7. 1987.) 

There  are  two  ways  to  detf  rinine  a 
"level  of  concern."  If  it  is  available  for 
a  chemital,  EPA  may  use  the 
Immediately  Dan>',erous  to  Life  and 
Health  (IDLH)  level  established  by  the 
National  Institute  forOctnipational 
Safety  and  Health  (NIOSH).  This  is  the 
maximum  concentration  of  a  substance 
in  air  to  which  a  healthy  worker  can  be 
exposed  for.30  minutes  and  escape 
without  suffering  irreversible  health 
effects  or  impairing  symptoms. 

If  the  IDLH  value  is  not  available,  as 
is  the  case  for  most  of  the  EHSs.  the  EPA 
uses  an  IDLH  equivalent  value  using 
available  toxicity  data  with  an 
adjustment  factor  to  estimate  the  IDLH 
value.  For  the  initial  TPQ  for  IPDI  the 
LC50  of  0.12  mg/1  over  a  4  hour  exposure 
period  was  multiplied  by  0.1  to  estimate 
the  IDLH  value. 


T  le  level  of  concern  is  then  divided 
by  {  Eactor  "V"  which  represents  the 
extc  nt  to  which  the  material  can 
voli  tilize  and  become  airborne  and 
dis|  lersed.  This  is  explained  in  the 
No\  ember  17, 1986  Federal  Register 
not!  ce  at  51  PR  41577.  For  liquids  this 
inv(  lives  knowing  the  molecular  wei^t 
anq  vapor  pressure.  The  derivation  of 
thelfactor  "V"  for  liquids  is  explained 
in  Appendix  1  of  the  November  17. 
198IB  Federal  Register  notice  for  the 
interim  final  rule  (51  FR  41580). 

The  final  threshold  planning  quantity 
is  tl  len  determined  from  a  set  of  index 
val  les.  The  index  values  and  their 
con  esponding  threshold  planning 
qua  ntities  are  found  in  the  threshold 
pla  ming  quantity  technical  support 
doc  ument.  Applying  this  methodology 
to  I  'DI  gives  it  a  threshold  planning 
quj  ntity  of  1000  pounds.  The 
cal(  ulations  for  this  determination  are 
fouhd  in  the  administrative  record  for 
thi!  petition.  EPA  is.  thus,  proposing  to 
rai<  e  the  threshold  planning  quantity  for 
IPC  I  from  100  to  1000  pounds. 

III.  Petition  Denials 

I  PA  is  denying  the  petition  of  IQ 
An  ericas  with  respect  to  paraquat.  The 
pel  itioner  requests  the  Agency  to 
rer  love  paraquat  from  the  extremely 
ha;  ardous  substance  list  or,  in  the 
alt(  rnative,  to  re\ise  the  threshold 
pla  nning  quantity. 

I  etitioner  notes  that  the  "paraquat" 
on  the  EHS  list  is  actually  paraquat 
didhloride  since,  strictly  speaking, 
paiaquat  is  a  divalent  cation  which  can 
for  n  many  different  salts,  and  paraquat 
di(  hloride  is  the  only  commercially 
avt  liable  paraquat  salt  in  the  United 
Stj  tes.  Further,  the  Chemical  Abstract 
Se  vice  (CAS)  number  identified  on  the. 
EV  S  list  is  the  number  for  paraquat 
di(  hloride.  Petitioner  bases  its  request 
to  ielist  paraquat  (dichloride)  on  the 
fa<  t  that  the  only  studies  that  show  LD50 
or  X51)  tests  below  the  Agency  criteria 
foi  listing  are  tests  on  either  the  pure 
so  id  form  of  the  chemical  or  the  highly 
CO  Krentrated  form  of  the  solution. 
Pe  itioner  claims  that  the  toxicity  for 
an  y  commercially  available  form  is 
mi  ich  tower  than  the  EHS  listing  criteria 
an  d  that  tests  showing  high  toxicity  are 
of  no  practical  importance. 

iPA  agrees  with  petitioner  that 
pi  raquat  dichloride  is  the  appropriate 
li!  ted  chemical.  To  clear  any  confusion 
th  It  may  resuh  from  the  conflict 
be  Iween  the  paraquat  listing  and  the 
C  ^S  number.  EPA  is  making  a  technical 
ar  lendment  to  the  EHS  listing  in  40  CFR 
P4rt  355  by  substituting  the  term 
paraquat  dichloride  for  paraquat 
(pfublished  elsewhere  in  this  issue  of  the 
Federal  Regisiter).  All  indications  from 


the  petition  are  that  the  public  has  been 
complying  with  the  regulations  under 
the  assmnption  that  "paraquat"  refers  to 
the  paraquat  dichloride  product. 

EPA  disagrees  with  petitioner  that 
paraquat  dichloride  should  be  removed 
from  the  EHS  list  because  only  highly 
concenlrated  forms  show  high  toxicity. 
Paraquat  dichloride  qualifies  as  an  EHS 
because  some  form  of  it  shows  high 
toxicity  that  exceeds  the  Agency's 
criteria.  This  is  the  case  for  many 
animal  tests  used  to  determine  toxicity 
for  regulatory  purposes.  Animals  may  be 
dosed  in  concentrated  forms  or  at  very 
high  levels  to  determine  toxicity.  The 
dose  in  the  studies  may  be  much  higher 
than  any  found  in  actual  practice.  In  the 
case  of  LDsH  or  LCwi  tests,  half  the 
animals  die.  If  these  tests  show  50 
percent  mortality  at  a  relatively  low 
dose,  they  at  least  raise  concerns  that 
qualif\'  for  listing.  Smaller  numbers  of 
subjects  may  be  affected  at  much  lower 
doses,  but  that  does  not  eliminate  any 
concern  for  the  tested  chemical. 
Paraquat  dichloride  is  listed  because  it 
is  grouped  with  those  chemicals  that 
exceed  Agency  criteria  in  some  form. 
The  basis  for  listing  paraquat  was  a 
study  (Murray  and  Gibson,  1972)  which 
showed  a  formulation  containing 
paraquat  dichloride  as  having  an  oral 
(guinea  pig)  LDso  value  of  22  mg/kg. 
Although  the  toxicity  of  the  paraquat 
dichloride  formulation  is  caused  solely 
by  the  paraquat  ion,  based  on  the  LDv) 
of  22mg/kg  for  paraquat  ion,  ICI 
estimated  an  oral  LD50  value  of  30.4  mg/ 
kg  for  paraquat  dichloride  which  does 
not  meet  the  EHS  criteria.  ICI  sponsored 
two  acute  inhalation  studies  in  rats  (ICI. 
1989).  The  studies  resulted  in  an  LCs> 
value  of  .001  mg/liter  for  the  |}araquat 
ion.  which  can  be  estimated  for 
paraquat  dichloride  to  be  an  LCy>  of 
.00138  mg/liter.  This  value  would  meet 
the  EHS  criteria  for  listing  of  0.5  mg/ 
liter  as  noted  above.  EPA  is  changing 
the  basis  for  listing  value  from  oral  LDs(, 
of  22  mg/kg  for  paraquat  ion  to 
inhalation  LC50  of  0.00138  m^/liter  for 
paraquat  dichloride. 

Petitioner,  alternatively,  requests  that 
the  threshold  planning  quantity  for 
paraquat  dichloride  should  be  higher 
than  the  current  amount  of  10  pounds. 
The  threshold  planning  quantity  for    • 
paraquat  is  10  pounds  for  the  chemical 
in  finely  powdered  form  (particle  size 
under  100  microns),  in  molten  form,  or 
in  solution.  For  paraquat  in  solid  form 
with  particle  size  greater  than  100 
microns  the  threshold  planning  quantity 
is  10,000  pounds.  EPA's  reasoning  for 
determining  these  levels  is  found  in  the 
November  17, 1986  interim  final  rule 
notice  at  51  FR  41575-76  and  41577.  as 
amended  by  the  April  22, 1987  final 
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rule  notice  at  52  FR  13390.  A  summaiy 
of  that  reasoning  follows. 

The  paraquat  listed,  essratiaHy  the 
dichloride  salt,  is  a  solid  in  solution. 
There  is  available  for  paraquat  an  IDLH 
level  of  1.5  milligrams  per  cubic  meter 
(mg/m').  This  converts  to  an  Index 
Value  of  .0015.  which  results  in  a 
threshold  planning  quantity  of  10 
pounds.  While  the  November,  1986 
notice  for  the  interim  final  EHS  listing 
rule  applied  this  calculation  to  all 
solids,  the  April  22, 1987,  notice  (52  FR 
13390-91)  modified  this  by  applying 
this  calculation  to  solids  only  if  they 
have  a  particle  size  less  than  100 
microns,  if  they  are  handled  in  solution 
or  mohen  form,  or  if  they  have  a  high 
rating  for  reactivity.  For  particle  sizes 
over  100  microns,  the  threshold 
planning  quantity  is  10.000  pounds. 
Paraquat  dichloride,  therefore,  has  two 
threshold  planning  quantities 
depending  on  its  particle  size  and 
whether  it  is  used  in  solution. 

The  petitioner  requests  that  the 
Agency  base  the  level  of  concern  for 
paraquat  dichloride  on  the  LDjo  or  LC.so 
tests  rather  than  the  IDLH.  EPA 
disagrees.  The  IDLH.  while  it  has  flaws, 
is  the  best  available  measure  for 
determining  a  level  of  concern  because 
it  is  based  on  actual  human  data.  When 
an  IDLH  is  available.  EPA  declines  to 
use  conversion  factors,  as  it  does  for 
those  substances  for  which  IDLH  values 
are  not  available  (see  51  FR  41576), 
because  these  factors  are  even  rougher 
measurements. 

NIOSH  lists  the  two  chemicals 
(paraquat  and  paraquat  dichloride)  as 
synonyms  (NIOSH/RTECS  1983 
Synonyms.  Volume  1,  p.  719);  therefore, 
the  Agency  considers  the  ionic  form  of 
paraquat  as  the  dichloride  salt  in  a 
solution.  Since  the  IDLH  value  applies 
to  both  the  salt  and  the  solution.  EPA 
has  decided  not  to  remove  the  chemical 
from  the  EHS  list  or  modify  the  TPQ. 
The  paraquat  ion  is  reportable  as  a 
solution  (or  mixture)  of  paraquat 
dichloride  and  a  carrier  (for  example, 
water).  For  threshold  purposes,  the 
facility  only  needs  to  consider  the 
weight  percent  of  paraquat  dichloride 
that  was  placed  in  the  solution. 

Miles,  Inc..  has  submitted  a  petition 
requesting  that  the  10,000-pound  TPQ 
apply  to  azinphos-methyl  and 
fenamiphos  in  the  Miles  products 
Guthion  2L  and  Nemacur  3.  Both  of 
these  chemicals  have  TPQs  of  10 
pounds  that  apply  when  the  chemicals 
are  in  finely  powdered  form,  in  molten 
form,  or  in  solution,  as  calculated  using 
the  same  methodology  applied  to 
paraquat  dichloride.  The  10,000-pound 
TPQ  applies  to  the  solid  form  with 
particle  size  greater  than  100  microns. 


The  petitioner  submits  that  both  of  these 
compounds  are  "waxy,  amorphous 
solids  with  low  melting  points  and  their 
technical  grade  materials  used  for 
production  are  generally  liquid  at 
summer  temperatures."  The  petitioner 
stated  that  the  TPQ  for  the  chemicals 
should  be  based  upon  their  being 
liquids  using  the  methodology 
described  few  IPDI,  above,  in  unit  H. 
This  would  raise  the  TPQ  to  10.000 
pounds. 

EPA  disagrees.  The  Farm  Chemicals 
Handbook  (1984  p.  CI6I)  lists 
fenamiphos  as  a  brovm,  waxy  solid.  The 
Hawley  handbook  (1981)  lists  azinphos- 
methyl  as  a  browm  waxy  solid  as  well. 
Since  these  references,  used  as 
background  to  the  listing,  show  these 
chemicals  as  solids,  the  EPA  considers 
the  chemicals  as  solids  as  well.  They 
would  be  near  the  mehing  point  but 
never  quite  reach  it.  Molten  solids  are 
not  treated  as  liquids  under  the  TPQ 
methodology,  because  the  solids  have  to 
be  raised  above  standard  temperature  in 
order  to  become  molten.  Since  EPA  has 
no  way  of  knowring  at  what 
temperatures  facilities  have  the  molten 
solids  (to  determine  volatilization),  EPA 
chose  to  consider  solids  different  from 
chemicals  that  are  liquid  at  standard 
temperatures. 

Instead,  EPA  accounts  for  solids  that 
become  liquids  (molten  form)  with  the 
two  tiered  threshold.  When  handled  in 
molten  form,  the  TPQ  for  these 
chemicals  would  be  10  pounds  because 
of  the  possibility  of  volatilization. 
However,  even  in  molten  form, 
significant  amounts  of  vapor  are  not 
likely  to  be  generated.  The  Agency 
examined  the  fraction  of  volatilization 
expected  for  the  solids  on  the  list  and 
found  that  it  ranges  from  0.3  to  0.008 
pounds/minute  per  pound  spilled  (see 
Threshold  Planning  Quantities, 
Technical  Support  Document,  April  7, 
1987,  page  27).  Since  data  were  not 
available  for  all  solids  and  to  be 
conservative,  the  Agency  chose  to 
incorporate  the  0.3  fraction  into  the 
reporting  requirements.  If  a  facility  is 
handling  the  solid  in  molten  form,  the 
amount  molten  should  be  multiplied  by 
0.3  to  obtain  the  actual  amount  to  be 
compared  to  the  threshold  planning 
quantity  for  reporting  (see  40  CFR 
355.30(e)(iv)). 

HULs  America  Inc.  submitted  a 
petition  to  delist  isophorone 
diisocyanate  (IPDI).  IPDI  had  been  listed 
because  it  met  the  criteria  for  extremely 
hazardous  substance  listing,  on  the  basis 
of  two  aerosol  inhalation-toxicity 
studies  in  rats.  The  4  hour  LCjo  is  .26 
mg  per  liter,  which  is  less  than  the  LC50 
of  0.5  mg/liter  which  qualifies  it  as  an 
extremely  hazardous  substance  under 


Agency  criteria  (51  FR  41574).  The 
delisting  petition  made  the  following 
points.  This  material  is  manufactured  in 
a  closed  system  that  does  not  use  high 
pressure,  and  contends  that  unusual 
measures  are  required  to  generate  test 
atmospheres  containing  IPDI  for  toxicity 
testing.  If  the  substance  is  aerosolized, 
particles  would  be  expected  to 
precipitate  out  of  the  air.  The  material 
is  not  volatile  under  normal  conditions. 
It  does  not  react  rapidly  with  water  to 
generate  heat  that  might  cause 
volatilization.  The  low  vapor  pressure 
led  the  Department  of  Transportation  to 
remove  IPDI  from  its  list  of  materials 
that  are  toxic  by  inhalation,  according  10 
the  petition. 

EPA  disagrees.  Petitioner's  argument 
is  essentially  that  the  test  used  to 
determine  acute  toxicity  subjects  the 
animals  to  extreme  conditions  not  likely 
to  be  found  in  reality.  This,  however,  is 
the  case  for  many  animal  tests  used  to 
determine  toxicity  for  regulatory 
purposes.  In  fact,  a  similar  case  can  be 
made  for  most  LD50  or  LCv)  tests,  since 
the  levels  at  which  animals  are  dosed 
are  far  higher  than  would  be  delivered 
in  actual  conditions.  The  fact  is  that 
IPDI  is  toxic  at  low  levels,  based  on  an 
LC5(),  compared  to  other  chemicals 
regardless  of  the  conditions  of  the 
chemical  during  the  test.  This  qualifii>s 
the  chemical  for  listing. 

Extrapolations  from  the  extreme 
conditions  of  testing  may  then  be  used 
to  determine  regulator^'  levels.  For 
example,  to  determine  a  level  of  concern 
for  chemicals  on  the  EHS  list  in 
calculating  threshold  planning 
quantities,  as  noted  above,  EPA  applies 
a  conversion  factor  to  the  acute  toxicity 
tests.  Conversion  factors  mav  range  fttjm 
one-tenth  to  one-hundredth  of  the  levels 
found  in  the  acute  toxicity  tests.  This  is 
explained  in  the  November  17,  1986 
Interim  Final  Rule  preamble  at  51  FR 
41576.  For  listing  purposes,  however, 
conditions  of  testing  are  not  generally 
relevant. 

EPA,  however,  as  noted  above,  has 
taken  into  account  physical/chemical 
properties  of  IPDI  in  proposing  to  revise 
the  TPQ. 

EPA  believes  that  the  data  used  to  list 
paraquat,  azinphos-methyl,  fenamiphos 
and  isophorone  diisocyanate  is  sound 
and  that  the  denial  of  these  petitions  is 
consistent  with  the  listing  criteria  and 
TPQ  methodology.  At  this  time,  the 
Agency  is  not  planning  to  modify  the 
listing  criteria  nor  the  TPQ 
methodology.  The  Agency  however,  will 
accept  any  comments  on  additional 
criteria  which  can  be  used  to  increase 
the  usefulness  of  the  EHS  list  and  the 
TPQ  methodology. 
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In  the  consideration  of  these  petitions, 
HULs  America  brought  to  the  Agency's 
attention  that  there  may  be  at  least  three 
competing  products  with  toxicity  and 
physical/chemical  properties  very 
similar  to  IPDI  and,  therefore  should  be 
treated  the  same.  Huls  maintains  none 
Of  the  chemicals  should  be  listed.  EPA 
is  requesting  information  on  other 
chemicals,  currently  not  Usted,  for 
which  toxicity  meets  the  criteria,  and 
which  therefore  warrant  listing.  At  this 
time,  EPA  is  not  proposing  to  increase 
the  number  of  chemicals  on  the  EHS 
list;  however,  in  the  future  it  will 
propose  to  list  chemicals  with  toxicity 
information  showing  that  they  warrant 
listing. 

The  reader  should  note  that  the 
Agency  is  making  several  technical 
corrections  to  the  40  CFR  part  355 
elsewhere  in  this  issue  of  the  Federal 
Register.  As  mentioned  earlier  in  this 
preamble,  the  listing  of  "paraquat"  is 
being  corrected  to  read  "paraquat 
dichloride."  "Phenylthiourma"  in  40 
CFR  part  355,  appendix  A  should  read 
"phenyithiourea.  "The  listing  of 
hydrogen  chloride  in  40  CFR  part  355. 
appendix  B  should  read  "hydrogen 
chloride  (gas  only)."  "Ouabain"  in  40 
CFR  part  355,  appendix  B  should  read 
"ouabain." 

rv.  Regulatory  Anal3rse8 

A .  Executive  Order  1 2866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993)]  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may; 

(1)  have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State.local  or  tribal  government»or 
communities: 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  lean 
programs  or  the  rights  and  obligations  or 
recipients  thereof,  or 

(4)  raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's  ^ 
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{  riorities,  or  the  principles  set  forth  in  the 
I  xecutive  Order. 

It  has  been  determined  that  this  rule 
i ;  not  a  "significant  regulatory  action" 
I  nder  the  terms  of  Executive  Order 
1  2866  and  is  therefore  not  subject  to 
(  MB  review. 

/  .  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
/  ct,  5  U.S.C.  601  et  seq.,  whenever  an 
a  ;ency  is  required  to  publish  a  notice  of 
r  ilemaking  for  any  proposed  or  final 
r  ile,  it  must  prepare  and  make  available 
f  )r  public  comment  a  regulatory 
f  exibility  analysis  that  describes  the 
e  'feet  of  the  rule  on  small  entities  (i.e., 
s  mall  businesses,  small  organizations, 
8  nd  small  governmental  jurisdictions). 
'  his  analysis  is  unnecessary,  however, 
i  the  agency's  administrator  certifies 
t  lat  the  rule  will  not  have  a  significant 
e  conomic  effect  on  a  substantial  number 
G  f  small  entities. 

EPA  has  examined  the  rule's  potential 
e  ffects  on  small  entities  as  required  by 
t  le  Regulatory  Flexibility  Act.  It  has 
(  etermined  this  rule  will  have  no 
a  dverse  effect  on  small  entities  because 
i  reduces  the  number  of  chemicals 
\  rhich  would  potentially  make 
t  usinesses  subject  to  the  reporting 
r  squirements.  Therefore,  I  certify  that 
t  >day's  proposed  rule  will  not  have  a 
s  gnificant  economic  effect  on  a 
s  Libstantial  nimiber  of  small  entities. 

( ".  Paperwork  Reduction  Act 

This  rule  relieves  facilities  fi-om 
1  aving  to  report  the  presence  of  these 
f  )iu-  chemicals  to  the  State  Emergency 
I  espouse  Commissions  and  Local 
I  mergency  Planning  Committees.  If 
t  lese  facilities  have  no  other  Extremely 
I  [azardous  Substances,  they  will  no 
1  mger  be  required  to  participate  in  the 
( mergency  planning  process  required  by 
1 18  statute.  Therefore,  there  are  no 
i  iformation  collection  requirements  for 
-( >MB  to  review  imder  the  provisions  of 
t  le  Paperwork  Reduction  Act  of  1980, 
'  4  U.S.C  3501  et  seq. 

ist  of  Subjects  in  40  CFR  Part  355 

Environmental  Protection,  Air 
ollution  control.  Chemicals,  Chemical 
cident  prevention.  Chemical 
ergency  preparedness,  Commimity 
mergency  response  plan,  Commimity 
ght-to-know.  Contingency  planning, 
isaster  assistance.  Extremely 


hazardous  substances.  Hazardous 
substances,  Hazardous  waste. 
Intergovernmental  relations,  Natiual 
resources.  Penalties,  Reportable 
quantity.  Reporting  and  recordkeeping 
requirements,  Superfund,  Threshold 
planning  quantity.  Water  pollution 
control,  and  Water  supply. 

Dated:  September  30, 1994. 
Carol  M.  Browner,  . 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  355  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  35&-EMERGENCY  PLANNING 
AND  NOTIFICATION 

1.  The  authority  citation  for  part  355 
continues  to  read  as  follows: 

Authority:  42  U.S.C  11002, 11004,  and 
11048. 

Appendix  A  to  Part  355 — [Amended] 

2.  Appendix  A  to  part  355  is  proposed 
to  be  amended  by  removing  "e"  from 
the  notes  column  and  changing  the 
threshold  planning  quantity  to  1,000 
pounds  for  Isophorone  Diisocyanate, 
CAS  No.  4098-71-9.  Appendix  A  to 
part  355  is  further  proposed  to  be 
amended  by  removing  the  following 
entries: 


CAS  No. 

Chemical  name 

1642-54-2  

122-14-5  

1314-56-3  

13494-80-9  ... 

Diethylcarbamazine  Citrate. 
Fenitrothion. 
Phosphorus  Pentoxide. 
Tellurium. 

Appendix  B  to  Part  355 — (Amended] 

3.  Appendix  B  to  part  355  is  proposed 
to  be  amended  by  removing  "e"  from 
the  notes  column  and  changing  the 
threshold  planning  quantity  to  1,000 
pounds  for  Isophorone  Diisocyanate, 
CAS  No.  4098-71-9.  Appendix  B  to  part 
355  is  further  proposed  to  be  amended 
by  removing  the  following  entries: 


CAS  No. 

Chemical  name 

122-14-6  

1314-56-3  

1642-64-2  

13494-80-«  ... 

Fenitrothion. 
Phosphoms  Pentoxide. 
Diethylcart>amazine  Citrate. 
Tellurium. 

(FR  Doc.  94-25196  Filed  10-11-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  355 
[FRL-6088-e] 

Extremely  Hazardous  Substances  List 
and  Threshold  Planning  Quantities; 
Emergency  Planning  and  Release 
Notification  Requirements;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 


SUMMARY:  The  Agency  published  two 
Appendices  to  a  final  regulation  at  52 
FR  13378  (April  22, 1987).  This 
document  corrects  errors  in  Appendices 
A  and  B  to  40  CFR  Part  355. 
EFFECTIVE  DATE:  October  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ferris,  Chemical  Engineer,  Chemical 
Emergerjcy  Preparedness  and 
Prevention  Office,  5101,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
The  Emergency  Planning  and 
Community  Right-to-Know  Information 
Hotline  can  also  be  contacted  at  1-800- 
535-0202. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  has  identified  the  following 
typographical  and  other  technical  errors 
in  the  Federal  Register  of  April  22, 
1987.  The  hsting  of  "paraquat"  in 
appendices  A  and  B  of  Part  355  should 


read  "paraquat  dichloride."  This  change 
is  to  be  consistent  with  the  Chemical 
Abstracts  Service  (CAS)  number 
identified  on  the  extremely  hazardous 
substances  (EHS)  list.  Paraquat 
dichloride  is  the  only  commercially 
available  paraquat  salt  in  the  United 
States. 

"Phenylthiourma"  in  40  CFR  Part 
355,  Appendix  A  should  read 
"phenyithiourea"  (typographical  error). 
The  listing  of  hydrogen  chloride  in  40 
CFR  part  355,  Appendix  B  should  read 
"hydrogen  chloride  (gas  only)" 
(typographical  error).  "Quabain"  in  40 
CFR  Part  355,  Appendix  B  should  read 
"ouabain"  (typographical  error). 

List  of  Subjects  in  40  CFR  Part  355 

Environmental  Protection,  Air 
pollution  control.  Chemicals,  Chemical 
accident  prevention.  Chemical 
emergency  preparedness,  Conununity 
emergency  response  plan.  Community 
right-to-know.  Contingency  planning. 
Disaster  assistance.  Extremely 
hazardous  substances.  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations.  Natural 
resources.  Penalties,  Reportable 
quantity.  Reporting  and  recordkeeping 
requirements,  Superfund,  Threshold 
planning  quantity,  Water  pollution 
control,  and  Water  supply. 


Dated:  August  23, 1994. 
Elliott  P.  Uws, 

Assistant  Administrator.  Office  of  Solid  Waste 
and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  355  is  amended 
to  read  as  follows: 

PART  355— EMERGENCY  PLANNING 
AND  NOTIFICATION 

1.  The  authority  citation  for  part  355 
continues  to  read  as  follows. 

Authority:  42  U.S.C.  11002, 11004,  and 
11048. 

Appendix  A  to  Part  355— The  List  of 
Extremely  Hazardoue  SutMtances  and  Their 
Threshold  Planning  Quantities 

2.  In  Appendix  A.  the  entry 
"paraquat"  is  revised  to  read  "paraquat 
dichloride"  and  the  entry 
"phenylthiourma"  is  revised  to  read 
"phenyithiourea." 

Appendix  B  to  Part  355— The  List  of 
Extremely  Hazardous  Sutistances  and  Their 
Threshold  Planning  Quantities 

3.  In  Appendix  B,  for  CAS  #1910-12- 
5,  the  chemical  name  is  revised  to  read 
"paraquat  dichloride";  for  CAS  #7647- 
01-0,  the  entry  "hydrogen  chloride"  is 
revised  to  read  "hydrogen  chloride  (gas 
only)";  and  for  CAS  #630-60-4.  the 
entry  "quabain"  is  revised  to  read 
"ouabain". 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
49  CFR  Part  397 

[FHWA  Docket  No.  MC-e2-«] 
RIN  2125-AC80 

Transportation  of  Hazardous  Materiais; 
Highway  Routing 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  adopting 
regulations  to  implement  subsections 
105  (b)  and  (c)  of  the  Hazardous 
Materials  Transportation  Act  of  1975 
(HMTA)  as  amended  by  the  Hazardous 
Materials  Transportation  Uniform  Safety 
Act  of  1990  (HMTUSA).  The  regulations 
include  Federal  standards  and 
procedures  which  the  States  and  Indian 
tribes  must  follow  if  they  estabUsb. 
maintain,  or  enforce  routing 
designations  that  (1)  specify  highway 
routes  over  which  placarded  non- 
radioactive hazardous  materials 
(NRHM)  may  and  may  not  be 
transported  within  their  jimsdictions, 
and/cr  (2)  impose  limitations  or 
requirements  with  respect  to  highway 
routing  of  such  hazardous  materials. 
Included  are  amendments  to  the 
procedures  in  49  CFR  part  397,  subpart 
E,  relating  to  Federal  preemption  and 
waivers  of  preemption,  and  new 
procedures  for  the  resolution  of  disputes 
involving  State  or  Indian  tribe  NRHM 
routing  designations.  States  and  Indian 
tribes  are  also  required  to  furnish 
updated  NRHM  route  information  for 
publication  by  the  FHWA.  The  existing 
motor  carrier  regulations  with  NRHM 
routing  requirements  have  been 
incorporated  into  this  regulation,  along 
with  the  new  requirements  which 
require  motor  carriers  to  comply  with 
the  NRHM  routing  designations  of 
States  and  Indian  tribes.  The  intent  of 
these  requirements  is  to  ensure  that 
NRHM  are  moved  safely  and  that 
commerce  is  not  burdened  by 
restrictive,  uncoordinated,  or  conflicting 
requirements  of  various  jurisdictions. 
EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pamela  K.  Deadrick,  Hazardous 
Materials  Routing  and  Special  Studies 
Branch  (HHS-13),  Office  of  Highway 
Safety,  (202)  366-8788;  or  Mr.  Raymond 
W.  Cupriil,  Office  of  Chief  Counsel 
(HCG-20),  (202)  366-0834,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  D.C.  20590- 
0001.  Office  hours  are  from  7:45  a.m.  to 


4:  5  p.m-,  e.t-,  Monday  through  Friday, 
e>  cept  for  legal  Federal  holidays. 

SU  PPLEMENTARY  INFORMATION: 

Bt  ckground 

3n  November  16, 1990,  the 
Hazardous  Materials  Transportation 
Uiiform  Safety  Act  of  1990  (HMTUSA) 
(Plib.  L.  101-615, 104  Stat.  3244)  was 
enacted  and  sunended  the  Hazardoiis 

^terials  Transportation  Act  of  1975 
(WvITA)  (Pub.  L.  93-633,  88  StaL  2156). 

ie  FHWA  was  delegated  the 
reiponSibility  by  the  Secretary,  as 
piiblished  in  the  Federal  Register  (56 
Frt  31343,  July  10. 1991;  49  CFR  1.48). 
to  implement  subsections  105  (b)  and  (c) 
of  the  HMTA  (now  codified  at  49  U.S.C 
§§  5112  and  5125  (1994),  Pub.  L.  103- 
27  2, 108  Stat.  745).  This  included  the 
ru  emaking  and  program  responsibility 
fo:  hazardous  materials  highway 
ro  iting,  with  the  exception  of  curroitly 
pe  nding  applications  for  inconsistency 
ru  ings  and  non-preemption 
de  terminations  which  remain  a 
re  iponsibility  of  the  Research  and 
Sj  ecial  Programs  Administratitm 
(R  >PA). 

Section  5112(b)  of  title  49,  United 
St  ites  Code,  requires  the  Secretary  to 
establish  by  regulation  standards  for 
States  and  Indian  tribes  to  use  in 
esjablishing,  maintaining,  and  enforcing 
these  routing  designations.  These 
F^ieral  stand.ard5  shall  provide  for 
eiiiancement  of  safety;  public 
pa^icipation;  transportation  of 
hi  zardous  materials  between  adjacent 
an  «s;  consultation  with  other  States, 
In  iian  tribal  and  local  governments; 
th  ough  highway  routing;  reasonable 
til  le  to  reach  agreement  bet  veen 
af  ected  States  or  Indian  trit  es; 
avbidance  of  unreasonable  burden  on 
cctnmerce;  timely  establishment  of  State 
an  d  Indian  tribe  routing;  reasonable 
ro  ites  to  terminals  and  other  facilities: 
St  ite  responsibility  for  local 
CO  mpliance;  and  a  number  of  "factors" 
fo  States  and  Indian  tribes  to  consider. 
S«  ction  5112(b)(2)  prohibits  the 
Sc  cretary  from  assigning  specific 
wi  lights  to  the  "factors  to  consider"  in 
th  !  Federal  standards,  but  Sections 
51  25(c)  and  5112(d)  do  provide  for 
Ft  deral  preemption  and  dispute 
re  lolution  of  State  and  Indian  tribe 
ro  iting  designations  to  allow  for 
CG  nsistent  application  of  the  Federal 
stt  nddxds  among  adjacent  jurisdictions. 

Section  5112(c)  also  requires  the 
S€  cretary,  in  coordination  with  the 
St  Ites,  to  periodically  update  and 
pi  blish  a  list  of  currently  effective 
he  zardous  materials  highway  route 
d(  signations. 


The  FHWA  recognizes  that  49  CFR 
177.810  exempts  State  and  local 
regulations  and  ordinances  regarding 
the  kind,  character,  or  quantity  of  any 
hazardous  material,  except  radioactive 
materials,  transported  through  urban 
timnels  used  for  mass  transportation 
from  parts  170  to  189  of  the  hazardous 
materials  regulations.  However,  this 
section  does  not  exempt  State,  Indian 
tribes  and  local  govenunents  from 
having  to  comply  with  the  routing 
regulations  applicable  to  the 
transportation  of  Class  7  (radioactive) 
materials  (49  CFR  397.  subpart  D)  or  the 
routing  regulations  established  herein. 
Therefore,  tunnel  routing  designations 
are  now  subject  to  the  same  Federal 
standards  and  procedures  as  are  other  . 
highway  routing  designations. 

To  assist  the  States  and  local 
governments  in  the  development  of 
routes,  the  DOT  published  "Guidelines 
for  Selecting  Preferred  Highway  Routes 
for  Highway  Route  Controlled  Quantity 
Shipments  of  Radioactive  Materials" 
(latest  ediUon  DOT/RSPA/OHMT-89/61 
dated  August  1992)  and  "Guidelines  for 
Applying  Criteria  to  Designate  Routes 
for  Transporting  Hazardous  Materials" 
(latest  edition  DOT/RSPA/OHMT-89- 
02  dated  July  1989).  The  latter 
pubhcation  is  being  updated  to  provide 
guidance  on  the  Federal  standards  in 
this  regulation.  Both  guides  are  useful  in 
developing  highway  routing 
requirements  for  hazardous  materials. 
These  documents  are  available  to  the 
public  through  the  National  Technical 
Information  Service,  Springfield, 
Virginia  21661. 

The  FHWA  published  a  notice  of 
proposed  rulemaking  and  a  notice  of 
public  hearings  entitled  "Transportation 
of  Hazardous  Materials;  Highway 
Routing"  in  the  Federal  Register  on 
August  31, 1992  (57  FR  39522).  The 
FHWA  requested  comments  from  any 
interested  parties  to  be  submitted  to 
Docket  MC-92-6  by  October  30, 1992. 
In  addition,  the  FHWA  held  four  public 
hearings  to  solicit  comments  from 
interested  parties  in  October  at 
Washington,  D.C;  Dallas,  Texas;  San 
Francisco,  California;  and  Rosemont, 
Illinois. 

Discussion  of  Comments 

A  total  of  fifty-six  commenters 
responded  to  this  proposed  regulation 
by  written  submission  to  the  docket 
and/or  presentation  at  the  public 
hearings.  The  commenters  represented  a 
total  of  fiity-two  organizations, 
including  twenty-seven  commercial/ 
trade  affiliated  organizations 
representing  shippers  and  carriers, 
fourteen  State  government 
organizations,  five  local  governments. 
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three  Federal  agencies,  one  Indian  tribe, 
one  citizens'  group,  and  one  consulting 
firm. 

Nineteen  commenters  supported  and 
eight  opposed  the  overall  format  and/or 
intent  of  the  proposed  regulations.  The 
remaining  commenters  did  not  express 
overall  opposition  or  support  for  the 
regulation  but  did  comment  on  specific 
parts  of  the  regulation.  Fifty-four 
commenters  discussed  details  of  the 
proposed  rule,  and  many  recommended 
changes  to  various  aspects  of  the  rule. 
The  following  topics  were  of  main 
concern. 

Definitions 

Definitions  were  discussed  by  fifteen 
commenters  who  recommended 
clarification  of  some  definitions  and 
additional  definitions  for  some  terms 
used  in  the  regulation.  These  comments 
were  submitted  from  eight  members  of 
the  shipper-carrier  industry,  four  States, 
one  local  government,  one  Federal 
agency  and  a  citizens'  group. 

Nine  commenters  recommended 
clarification  of  the  definition  of  "routing 
designations."  The  main  concern  was 
that  routing  designations  broadly 
defined  could  include  licenses,  permits, 
bonds,  and  other  restrictions  or 
requirements  which  might  not  be  route- 
specific.  In  response  to  these  concerns, 
the  FHWA  has  clarified  routing 
designations  to  include  route-specific 
features,  such  as:  designations  of  routes, 
restrictions  on  routes,  curfews/time-of-^ 
travel  restrictions  on  routes,  lane 
restrictions,  routing  bans,  port-of-entry 
requirements,  and  weight  restrictions  on 
routes  which  are  specifically  related  to 
NRHM.  Common  State,  Indian  tribal,  or 
local  regulatory  requirements  are  not 
"routing  designations"  when  they  are 
not  route  specific.  These  can  include 
fee,  bonding/insurance,  notice,  escort, 
permit,  registration,  inspection,  and 
communication  requirements  which  are 
generally  applied  to  entire  jurisdictions 
rather  than  specific  highway  routes. 
Such  jurisdictional  restrictions  are  not 
covered  under  this  regulation.  Their 
possible  preemption  is  determined  by 
the  RSPA,  not  the  FHWA.  Other 
restrictions  on  motor  vehicles  that  are 
not  specific  to  the  transportation  of 
hazardous  materials,  such  as  height, 
weight,  or  width  restrictions  for  roads 
and  bridges,  or  prohibitions  on  the  use 
of  downtown  streets  by  trucks  over 
certain  sizes,  tire  not  affected  by  this 
regulation. 

Motor  Carrier  Responsibilities  for 
Routing 

Five  commenters  recommended 
clarifying  the  applicability  of  the  rule  to 
placarded  and  marked  vehicles.  These 


commenters  were  concerned  that  the 
regulation  would  be  appUcable  to 
placarded  NRHM  transport  while  other 
motor  carrier  regulations  are  applicable 
to  both  placarded  and  marked  NRHM 
U^nsport.  The  FHWA  has  amended 
§  397.67(b),  which  deals  with  the  motor 
carriers  responsibilities,  to  include 
motor  vehicles  that  are  marked  or 
placarded. 

One  State  recommended  that 
reasonable  deviation  cover  highway  and 
law  enforcement  situations  that  require 
a  driver  to  take  an  alternative  route.  The 
FHWA  agreed  with  this 
recommendation  and  amended 
§  397.67(b)(3)  to  provide  for  highway 
agency  detours,  such  as  in  work  zones, 
and  law  enforcement  situations. 

The  FHWA  also  amended  the  terms 
"Class  A  or  Class  B  explosives"  to 
"Explosives,  in  Class  1,  Division  1.1. 
1.2. 1.3"  so  as  to  be  consistent  with  the 
current  terminology  in  the  Hazardous 
Materials  Regulations  (49  CFR  171-180). 

Quantities  of  NRHM 

Four  commenters  recommended 
limiting  the  placarded  quantity  and  type 
of  NRHM  for  which  the  regulation 
applied,  such  as  to  bulk  rather  than  to 
vehicles  transporting  small  individual 
cylinders  of  hazardous  materials.  The 
FHWA  did  not  adopt  this 
recommendation  because  49  U.S.C. 
§  5112(a)(1)  requires  that  the  highway 
routing  regulations  apply  to  a  vehicle  if 
such  vehicle  is  transporting  in 
commerce  a  hazardous  material  for 
which  placarding  of  the  vehicle  is 
required.  This  section  authorized  the 
Secretary  of  Transportation  to  extend 
application  of  the  regulations  to  other 
hazardous  materials,  but  did  not 
authorize  limiting  their  application  to 
only  "in  bulk"  hazardous  materials. 

Factors 

Twenty-four  commenters  discussed 
the  factors  which  States  and  Indian 
tribes  must  consider  in  developing 
NRHM  routing  designations.  These 
commenters  included  twelve  shippers 
and  carriers,  four  States,  three  local 
governments,  three  Federal  agencies, 
one  citizens'  group  and  one  consulting 
firm.  Eleven  commenters  recommended 
clarification  of  the  factors  and 
development  of  specific  measures  or 
benchrnarks  by  which  the  factors  could 
be  evaluated.  These  commenters  were 
concerned  that  the  factors  can  be 
applied  differently  by  various 
jurisdictions,  resulting  in  different 
routing  designations.  Sixteen 
commenters  indicated  that  specific  risk 
o-iteria  should  be  considered  more 
important  than  the  other  factors,  while 
seven  commenters  recommended  the 


Federal  government  establish  minimum 
criteria  for  each  of  the  factors.  The 
FHWA  declined  to  adopt  these 
recommendations  because  the  HMTUSA 
specifically  provided  the  States  and 
Indian  tribes  with  the  flexibiUty  to 
determine  how  each  standard  should  be 
applied. 

Five  commenters  mentioned  the 
importance  of  providing  updated 
Federal  guidelines  for  analyzing  the 
factors;  five  commenters  recommended 
additional  factors,  including  accident 
histories,  the  use  of  tunnels,  and  hours 
of  service  for  drivers;  and  several 
commenters  recommended  clarification 
of  the  terms  "unreasonably  burden 
commerce."  "climatic  conditions,"  and 
"congestion  factors."  In  response  to 
these  comments,  tiie  FHWA  revised 
several  of  the  factors.  The  factor  on 
"terrain  considerations"  was  amended 
to  include  both  accident  severity  and 
clean  up  of  spills;  "alternative  routes" 
was  amended  fo  specifically  consider 
safety;  "climatic  conditions"  was 
amended  to  provide  examples,  such  as 
snow,  high  winds,  ice,  and  fog;  and 
"consideration  of  accident  history"  was 
added  to  the  congestion  factor. 
Additionally,  the  FHWA  is  in  the 
process  of  updating  the  guidelines  for 
analyzing  routing  designations  and 
intends  to  address  each  of  the  factors  in 
the  updated  publication. 

Grandfather  Provision 

The  notice  of  proposed  rulemaking 
contained  a  section  incorporating  the 
grandfather  clauses  included  in  the 
HMTA  as  amended  by  the  HMTUSA. 
One  clause  provides  that  routing 
designations  established  before 
November  16, 1990.  are  not  required  to 
comply  with  the  factors  discussed  in 
§  397.71  of  the  regulation.  Another 
clause  provides  that  the  routing 
designations  established  before  the  date 
of  issuance  of  these  regulations  do  not 
have  to  be  in  accordance  with  the 
routing  standards  dealing  with  public 
participation,  consultation  with  other 
jurisdictions,  and  timeliness. 

The  FHWA  received  numerous 
comments  from  the  public  expressing 
their  concern  that  incorporation  of  these 
grandfather  clauses  in  the  regulation 
resulted  "in  unnecessary  confrision.  The 
FHWA  agrees.  A  strict  reading  of  the 
grandfather  clauses  would  make  the 
factors  established  in  this  regulation 
retroactively  applicable  to  routing 
designations  established  after  enactment 
of  the  HMTUSA  on  November  16, 1990. 
It  would  be  impracticable  and  unduly 
burdensome  on  the  States  and  Indian 
tribes  to  interpret  the  statute  in  such  a 
manner.  The  FHWA  would  be  applyi:  ? 
to  these  routing  designations  factors  thT.t 
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did  Dot  exist  in  Federal  regulations  at 
that  tine.  As  a  result,  the  FHWA  has 
decided  to  apply  the  foctora  established 
in  this  inal  rale  prospectively  from  30 
days  alter  die  date  of  publication  in  the 
Federal  Register. 

This  action  should  not  be  interpreted 
to  mean  that  the  routing  designations 
established  prior  to  the  publication  of 
the  Bnal  rule  me  not  subject  to  Federal 
preemption.  These  routing  designations 
are  still  subject  to  Federal  preemption 
under  49  U.S.C.  §  5125(a),  if— 

(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision,  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
prescribed  under  this  chapter  is  not  possible; 
nr 

(2)  The  requirement  of  the  State,  political 
subdivision,  or  tribe,  is  applied  or  enforced, 
is  an  obftade  to  aoxunpli^ng  and  carrying 
out  this  chapter  or  a  regulation  prescribed 
under  this  chapter. 

Jurisdictional  Coordination 

Twenty-two  oMnmenters  addressed 
the  issue  of  iurisdicti(»al  coordination 
between  Federal.  State,  Indian  tribal, 
and  local  governments  in  the  routing 
designation  process.  These  commenters 
included  ten  members  of  the  shipper- 
carrier  industry,  eight  States,  two  local 
governments,  one  Federal  agency,  and 
one  consulting  firm.  Fourteen 
commenters  expressed  concern  about 
the  role  of  the  Federal  government 
versus  State  and  local  governments. 
Many  of  the  commenters  did  not 
recommend  riianges  to  the  regulation 
but  expressed  their  concerns  about  tbe 
administration  of  this  regulation. 

Eleven  commenters  discussed  the 
potential  for  conflicts  between  States, 
between  local  jurisdictions,  and 
between  States  and  local  jurisdictions. 
Eight  commenters  were  concerned  that 
the  required  communications  between 
States,  Indian  tribes,  and  local     - 
jurisdictions  would  not  be  adequately 
coordinated.  The  FHWA  revised 
§  397.7l{b)(3Ki).  dealing  with 
consultation  with  others,  to  provide  for 
better  interagency  coordination. 

Comments  from  shippers  and  carriers 
recommended  increasing  the  State, 
bidian  tribal,  or  local  governments' 
burden  in  establishing  and 
administering  a  routing  designation.  For 
example,  their  recommendations 
included  requiring  States  to  produce  a 
risk  analysis  for  each  class  of  NRHM  for 
a  specific  route  designation  and  for  each 
route  designation  that  transfers  risk 
from  one  jurisdiction  to  another.  They 
also  recommended  that  States  develop 
consistent  standards  to  be  used  by  ail 
local  jurisdictions.  State  and  local 
governments,  on  the  other  hand, 
expressed  concerns  about  the  proposed 
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re<  uirenicnts  that  vrould  be  imposed  on 
thf  m  in  establidiing  «nd  maintaining 
ing  designalions.  These  ooonnents 
1  on  the  administrative  burdens 
__,  _  ialed  with  the  proposed 
requirements,  such  as  those  involving 
records  maintenance,  public  hearings, 
and  those  that  would  require  a  findii^ 
that  any  routing  designatitm  vrould 
enviance  public  safety. 

JThe  FHWA  believes  that  the  increased 
requirements  proposed  by  the  shipper 
an  d  carrier  industries  would  unduly 
hi  rden  State  and  local  governments 
w  thout  producing  a  correspwiding 
sa  ety  benefit.  Similarly,  the  FHWA 
b€  lieves  that  the  requirements  proposed 
in  the  NPRM  are  the  minimum 
n<  cessary  to  ensure  that  States  or  Indian 
tr  }es  adopting  routing  designations 
fu  ly  and  fairly  consider  all  of  the 
fa  :tors  required  under  the  law. 
A  :cordingly,  the  FHWA  is  promulgating 
th  is  final  rule  without  a  change  in  the 
pi  oposed  coordination  requirements  for 
es  tablishing  and  administering  route 
d(  signations. 

Two  commenters  recommended  that 
Slates  or  local  governments  be  allowed 
tq  have  varying  standards  which  could 
d:  ffer  based  on  the  type  and  quantity  of 
m  aterial  involved.  The  FHWA  believes 
that  no  changes  are  necessary  since 
States  are  already  provided  the  latitude 
td  determine  how  the  standards  in  this 
Tt  gulation  or  any  additional  standards  a 
SJate  or  Indian  tribe  select  are  to  be 
applied. 

D  ispute  Resolution,  Preemption,  and 
V  aivers  of  Preemption 

Preemption,  waivers  of  preemption, 
ai  id  dispute  resolution  procedures  were 
d  scussed  by  fourteen  commenters. 
T  lese  commenters  included  nine 
n  embers  of  the  shipper-carrier  industry, 
ll  ree  States,  one  Federal  agency,  and 
o  ie  citizens'  group.  Four  commenters 
a  Idressed  eligibility  or  standing  to 
p  stition  under  the  dispute  resolution 
p  recess,  with  three  commenters 
recommending  the  local  jurisdiction  be 
eligible  to  participate  in  the  dispute 
rfesoiution  process.  "Hie  FHWA  decided 
not  to  adopt  these  recommendations 
use  the  HMTUSA  authorizes  the 
A  only  to  resolve  disputes  between 
ates  and  between  States  and  Indian 
be&  The  FHWA  believes  that  States 
ill  conader  the  views  and  concerns  of 
l^cal  jurisdictions  in  formulating  their 
ositions  on  preemption  and 
reemption  waiver  determinations, 
dditionally.  the  dispute  resolution 
rocedures  provide  affected  local 
jurisdictions  with  notice  and  the 
pportunity  to  participate,  through  their 
tate,  in  die  process. 


Bght  oonunenten  addressed  waivar 
of  preemptions.  Two  suggested  that 
local  governments  coulduse  this 
process  to  cfacumvent  State 
administratian  of  rooting  designations, 
another  recoaunended  the  FHWA 
prevent  local  govenunents  from  seeking 
a  waiver  of  preeraption  when  the  State 
has  disapproved  tne  designation,  and 
one  remarked  that  the  waiver  of 
preemption  process  provides  protection 
for  }urisdicti<His  where  unique 
circumstances  justify  extraordinary 
routing  measures.  The  FHWA  has 
decided  not  to  adopt  these 
recommendations  because  it  believes 
that  the  finding  required  by  49  CFR 
397.219  (that  the  waived  routing 
designation  provide  an  equal  or  higher 
level  of  highway  safety  to  the  public 
without  unreasonably  burdening 
commerce)  is  sufficient  to  ensure  that 
the  waiver  process  is  not  used 
arbitrarily.  Additionally.  States  are  able 
to  express  their  views  as  part  of  the 
process. 

Four  commenters  discussed  the  status 
of  a  routing  designation  pending  a 
preemption  determination,  with  three 
recommending  the  use  of  an 
administrative  stay  until  the 
determination  is  issxied.  Another 
recommended  the  interim  status  of  a 
routing  designation  be  decided  by  the 
FHWA.  Two  commenters  recommended 
an  administrative  appeals  process.  The 
FHWA  believes  no  changes  are 
necessary  because  the  procedures  in  49 
CFR  part  397,  subpart  E,  maintain  the 
status  of  a  highway  routing  pending  a 
preemption  determination  and  provide 
for  administrative  reconsideration  and 
judicial  review. 

The  FHWA,  in  considering  all  the 
comments  and  the  current  provisions  in 
subpart  E  of  49  CTR  part  397, 
determined  that  the  proposed 
provisions  should  be  incorporated  into 
the  existing  procediu-es  in  subpart  E 
rather  than  being  included  as  redundant 
procedures  unique  to  this  final  rule.    . 
Consequently,  §  397.79  Preemption 
determination  procedure;  §  397.81 
Waivers  of  preemption;  §  397.85 
Timeliness;  and  §  397.87  Judicial  review 
of  preemption  or  waiver  of  preemption 
decision  have  been  removed  and  this 
final  rule  has  been  amended  to  teier  to 
the  applicable  sections  of  subpart  E.  and 
sul^iart  E  is  amended  to  refer  to  the 
provisions  of  this  final  rule. 

Public  Notification 

Public  notification  procedures  were 
discussed  by  twenty-nine  commenters. 
This  included  seventeen  members  of  the 
shipper-carrier  industry,  five  States, 
three  Federal  agencies,  two  local 
governments,  one  dtizmts'  group  and 
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one  consulting  firm.  Thirteen 
commenters  discussed  public 
participation.  Ifighway  usen  tended  to 
recommend  more  public  notification 
through  publicaticms,  such  as 
newspapers  or  the  Federal  Register, 
while  two  govenunent  agencies 
recommended  reducing  the  publication 
requirements  because  of  costs. 
Additionally,  five  commenters 
discussed  public  hearing  requirements 
and  recommended  providing  an 
opportunity  for  a  public  hearing  rather 
than  requiring  a  public  hearing.  The 
FHWA  has  revised  the  regulation  to 
grant  States  and  Indian  tribes  discretion 
to  hold  public  hearings  on  proposed 
NRHM  routing  designations  alter 
providing  the  public  with  notice  and  an 
opportunity  to  comment  The  FHWA 
also  believes  publication  of  the  notice 
for  both  the  comment  period  and  the 
public  hearing,  if  one  is  held,  to  be  most 
appropriately  administered  at  the  State 
and  Indian  tribe  level,  through 
publications,  such  as  the  official  register 
of  the  State  regulations,  rather  than 
through  publication  in  the  Federal 
Register. 

Reporting  of  Routing  Designations 

Ten  commenters  discussed  the 
requirement  for  State  and  Indian  tribes 
to  report  routing  designations  to  the 
FHWA.  The  majority  recommended  the 
FHWA  frequently  publish  new  and 
existing  route  designations  in  the 
Federal  Register.  Several  also 
recommended  that  States  and  Indian 
tribes,  as  a  prerequisite,  be  required  to 
report  their  intention  to  establish  a  route 
designation  to  the  FHWA  for 
publication  in  the  Federal  Blister. 
Upon  further  review,  the  FHWA 
determined  it  would  be  more  practical 
and  appropriate  to  pronde  some  fonn  of 
current  information  on  established 
routing  designations;  consequently,  the 
FHWA  is  considering  alternative 
methods,  such  as  establishing  an 
electronic  bulletin  board,  to  update  and 
provide  this  information  to  the  public  in 
a  timely  manner  along  with  publishing 
annual  lists  of  routing  designations  in 
the  Federal  Register. 

Signs,  Maps  and  Lists  of  Routing 
Designations 

Ten  commenters  were  concerned 
about  the  use  and  availability  of  road 
signs  and  maps.  Highway  users  were 
generally  in  favor  of  requiring  the  use  of 
road  signs.  They  recommended  that 
routing  designations  be  enforceable  only 
to  the  extent  they  are  signed.  Several 
States,  notably  California  and  Colorado, 
have  successfijUy  operated  rather 
extensive  and  efficient-routing  systems 
through  the  use  of  lists  and  maps  rather 


than  signs.  The  requirement  to  sign  all 
routing  designatiofu  could  also  be  a 
considerable  administrative  and 
economic  burden  for  States  which  have 
or  deVelop  extensive  routing 
designations.  Therefore,  the  FHWA 
declines  to  adopt  this  suggestion. 

Reasonable  Rooles  to  Terminals  and 
Other  Facilities 

Reasonable  access  to  terminals  and 
other  facilities  was  discussed  by  fifteen 
commenters,  including  tvvelve  shippers 
and  carriers,  one  State,  one  Federal 
entity,  and  one  local  agency. 

Nine  commenters  representing 
shippers  and  earners  of  ftiels  and  farm 
supplies  recommended  more  fiexibility 
be  provided  for  their  products  in 
designating  route  restiictions  because 
many  of  their  deliveries  are  local  and 
unplanned.  Seven  of  these  commenters, 
mostly  representing  short-haul,  irregular 
route  carriers,  recommended  they  be 
exempted  from  the  proposed  limits  on 
reasonable  access  deviations,  because 
they  could  impose  a  financial  burden  on 
them.  The  FHWA  declined  to  adopt 
these  recommendations  because  the 
HMTUSA  was  specific  on  providing  the 
States  and  Indian  tribes  with  the 
flexibility  to  accommodate  local  and 
special  interests  which  may  be  unique 
to  an  area's  geographic  or  commercial 
situation. 

Three  government  agencies 
recommended  a  larger  maximum 
deviation  distance,  whereas  three 
carriers  recommended  a  shorter 
maximum  deviation.  In  response  to 
these  comments,  tiie  FHWA  amended 
§  397.71(b)(7)  by  replacing  the  proposed 
requirement  that  such  routes  or 
deviations  not  exceed  twice  the  distance 
of  the  most  direct  route  with  a 
requirement  that  States  or  Indian  tribes 
which  estabhsh  or  provide  for 
reasonable  access  to  and  from 
designated  routes  use  the  shortest 
practicable  route  based  upon 
consideration  of  13  factors  listed  in 
paragraph  (b)(9)  of  tiiat  section. 

Several  commenters  recommended 
clarification  of  the  apphcabiHty  of 
reasonable  access  and  through  routing 
provisions  to  local  deliveries.  The 
FHWA  revised  the  reasonable  access 
provisions  to  also  apply  to  pickup  and 
deliveries. 

Through  Routing 

Through  routing  issues  were 
discussed  by  twenty-seven  commenters, 
including  nineteen  shippers  and 
carriers,  three  Federal  agencies,  three 
States,  one  Indian  tribe,  and  one 
citizens'  action  group.  Fifteen 
commenters  recommended  a  decrease  in 
the  maximum  deviation  distance  and 


two  oonunenten  favorad  an  incraesa  to 
as  much  as  twice  the  distance  of  the 
most  direct  route.  Four  commenters 
reoonunended  elimination  of 
percentage4ns8d  permiscibie  routing 
deviations  and  suggested  that  i 

consideration  of  the  fectors  would  be 
adequate.  Three  commenters  also 
indicated  that  it  was  inappropriate  to 
use  an  arbitrary  percentage  to  detennine 
the  length  of  permissible  deviations 
when  such  a  percentage  has  no 
correlation  to  safety.  Four  commenters 
recommended  clarifying  how  the 
maximum  deviation  limitation  would  be 
applied  to  each  designated  routing 
encountered  during  a  trip  or  to  i  he  sum 
of  all  deviations  contained  in  an  entire 
tiip.  Seven  commenters  recommended 
clarifying  the  difference  between 
through  routing  and  reasonable  routes  to 
terminals  and  other  facilities,  and  when 
the  separate  regulations  are  applicable 
Several  of  the  commenters 
recommended  that  deviations  from 
through  routing  should  only  be 
implemented  when  the  deviation  is 
safer  than  the  through  route  or  at  least 
as  safe  and  not  an  unreasonable  burden 
on  commerce.  The  FHWA  has  revised 
the  section  on  through  routing  to 
consider  public  safety  and  economic       "* 
burden  (rather  than  use  only 
percentages  and  mileage 
measurements).  The  revised  section 
provides  a  relationship  between  route 
deviations  and  public  safety  and 
requires  that  new  routing  designations 
have  substantially  lower  relative  risk 
than  the  current  routing.  When  the 
relative  risk  of  the  routing  deviation  is 
not  substantially  lower,  the  potential 
economic  effect  becomes  a  significant 
factor. 

Discussion  of  Final  Rule 

Purpose  and  Scope 

The  FHWA  is  implementing  the 
requirements  of  the  HMTUSA  in  a  new 
subpart  C.  Routing,  in  Part  397  of  Title 
49,  Code  of  Federal  Regulations.  This 
regulation  implements  the  requirements 
of  the  HMTUSA  by  estabUshing  Federal 
standards  and  procedures  which  States 
and  Indian  tiibes  are  required  to  follow 
if  they  establish,  maintain,  or  enforce 
routing  designations  for  the  highway 
transportation  of  non-radioactive 
hazardous  materials.  The  intent  of  these 
requirements  is  to  ensure  that  NRHM 
are  moved  safely  and  that  commerce  is 
not  burdened  by  restrictive, 
uncoordinated,  or  conflicting 
requirements  of  various  juri^ctions. 
The  standards  and  requirements  of  this 
regulation,  however,  allow  for  the 
flexibility  intended  in  the  HMTUSA. 
The  FHWA  will  not  designate  routes 


used  for  transporting  NRHM.  Any  State 
or  Indian  tribe  that  diooses  to  establish, 
maintain,  or  enforce  NRHM  routing 
designations  is  required  to  comply  with 
the  Federal  standards  established  in  this 
regulation.  The  States  and  Indian  tribes 
are  also  required  to  ensure  that  any 
NRHM  routing  designations  by  political 
subdivisions  under  their  jurisdiction  are 
established,  maintained,  and  enforced 
in  accordance  with  this  regulation.  Any 
NRHM  routing  designations  that  fail  to 
comply  with  the  standards  can  be 
preempted.  Any  State,  political 
subdivision  thereof,  Indian  tribe,  - 
business,  organization,  or  individual 
affected  by  a  NRHM  routing  designation 
can  apply  to  the  Federal  Highway 
Administrator  (Administrator)  for  a 
preemption  determination  pursuant  to 
49  CFR  397,  subpart  E,  which  contains 
procedures  for  Federal  preemption 
determinations,  waivers  of  preemptions, 
and  petition  for  reconsideration. 
Procedures  for  dispute  resolution  are 
included  in  this  fmal  rule  (49  CFR  397, 
subpart  C). 

Tne  regulations  require  States  and 
Indian  tribes  to  report  existing  NRHM 
routing  designations  within  their 
boundaries  to  the  FHWA  and,  thereafter, 
to  report  any  additions  or  changes  to 
these  routing  designations  60  days  after 
the  effective  date  of  designation. 

Applicability 

The  provisions  of  this  regulation  are 
applicable  to  States,  including  any 
political  subdivisions,  and  Indian  tribes 
that  establish,  maintain,  or  enforce  any 
highway  routing  designations  over 
which  placarded  NRHM  may  or  may  not 
be  transported.  The  regulation  also 
contains  several  provisions  which  are 
applicable  to  motor  carriers  transporting 
NRHM. 

This  regulation  requires  States, 
including  political  subdivisions,  and 
Indian  tribes  to  comply  with  Federal 
standards  in  establishing  NRHM 
highway  routing  designations  and  to 
follow  certain  procedures.  This 
regulation  also  requires  States  and 
Indian  tribes  that  establish,  maintain,  or 
enforce  routing  designations  to  report 
these  routing  designations  to  the  FHWA. 

Motor  Carrier  Responsibility  for  Routing 

Motor  carriers  transporting  NRHM  as 
of  the  effective  date  of  this  regulation 
are  required  to  comply  with  the  NRHM 
routing  designations  of  States  or  Indian 
tribes.  Where  States  and  Indian  tribes 
have  not  established  NRHM  routing 
designations,  motor  carriers  are  required 
to  operate  in  accordance  with  49  CFR 
397.67,  previously  set  forth  in  49  CFR 
397.9(a),  over  routes  that  avoid  heavily 
populated  areas,  places  where  crowds 


)  re  assembled,  tunnels,  narrow  streets, 
( ir  alleys.  The  routing  plan  requirements 
(reviously  set  forth  in  49  CFR  397.9(b) 
3r  transporting  Class  1  explosives^ 
ivisions  1.1, 1.2, 1.3.  as  defined  in  49 
TR  173.50  and  173.53,  have  also  been 
Qcorporated  into  the  same  section. 
The  Federal  regulations  for  highway 
1  outing  of  Class  7  (radioactive) 
I  laterials,  49  CFR  397,  subpart  D, 
1  emain  unchanged  by  this  regulation. 

>tate  and  Indian  Tribe  Jurisdiction  Over 
louting 

States  and  Indian  tribes  are  required 
0  comply  with  this  regulation  if  they 
mpose  routing  designations  for  NRHM. 
f  a  political  subdivision  of  a  iState 
1 1rishes  to  impose  NRHM  routing 
(  esignations,  the  State  is  required  to 
nsure  that  the  political  subdivision 
oUows  these  regulations,  including 
oordination  with  and  approval  by  the 
outing  agency  designated  by  the 
kivemor.  The  State  is  responsible  for 
11  NRHM  routing  designations  that 
ocal  jurisdictions  establish,  including 
esolving  any  disputes  between  local 
urisdictions.  The  regulation  requires 
he  States  and  Indian  tribes  to  designate 
outing  agencies  who  will  be 
esponsible  for  ensuring  that  all  NRHM 
outing  designations  are  made  in 
ccordance,  and  substantively  comply, 
vith  the  procedural  requirements  of  the 
'ederal  standards. 

Procedures  for  States  and  Indian  Tribes 

..  Federal  Standards 

This  regulation  establishes  standards 
vhich  closely  follow  the  specific 
equirements  of  49  U.S.C.  §  5112(b)  and 
nclude  procedures  for  States  and 
ndian  tribes  to  follow  if  they  impose 
outing  designations  for  NRHM   . 
ransportation  by  motor  carriers.  The 
■"ederal  standards  provide  for 
inhancement  of  safety;  public 
)articipation;  consultation  with  other 
>tate,  local,  and  tribal  governments; 
hrough  routing;  reasonable  time  to 
each  agreement  between  affected  States 
)r  Indian  tribes;  not  unduly  burdening 
:ommerce;  timely  establishment  of  State 
ind  Indian  tribe  routing;  reasonable 
outes  to  terminals;  State  responsibility 
or  local  compliance;  and  a  number  of 
'factors  to  consider."  The  list  of  "factors 
o  consider"  which  States  (political 
;ubdivisions)  and  Indian  tribes  are 
eqiiired  to  use  in  regulating  routing  is 
:ontained  in  §  397.71  of  this  final  rule 
md  includes  the  factors  required  by  49 
J.S.C.  §5112(b)(l)(I)  and  additional 
actors  addressing  climatic  conditions, 
:ongestion,  and  accident  analysis.  In 
iccordance  with  49  U.S.C.  §  5112(b)(2), 
he  FHWA  will  not  assign  any  specific 


weight  to  be  given  by  the  States  or    "" 
Indian  tribes  in  considering  the  factors. 
Additionally,  in  analyzing  these  factors, 
the  States  or  Indian  tribes  shall  use  the 
most  current  version  of  "Guidelines  for 
Applying  Criteria  to  Designate  Routes 
for  Transporting  Hazardous  Materials" 
or  an  equivalent  routing  analysis. 

2.  Public  Information  and  Reporting 
Requirements 

Section  5112(c)  of  title  49,  United 
States  Code,  requires  the  Secretary,  in 
coordination  with  the  States,  to 
periodically  update  and  publish  a  list  of 
current  hazardous  materials  highway 
routing  designations.  Accordingly,  the 
FHWA  will  compile  and  publish 
annually  in  the  Federal  Register  a 
listing  of  all  hazardous  materials  routing 
designations.  The  FHWA  will  also 
maintain  a  list  of  all  current 
designations,  including  additions  and 
changes,  and  provide  this  information, 
upon  request,  to  interested  parties.  To 
comply  with  this  requirement,  the 
FHWA  is,  through  this  regulation, 
requiring  States  and  Indian  tribes  to 
initially  submit,  to  the  FHWA, 
information  on  all  the  existing  NRHM 
routing  designations  within  their 
boundaries.  After  the  initial  submission, 
any  new  or  changed  NRHM  routing 
designation  shall  be  submitted  to  the 
FHWA  60  days  after  the  routing 
designation  takes  effect. 

The  States  (political  subdivisions)  and 
Indian  tribes  are  required  to  use 
methods  such  as  maps,  listings,  road 
signs,  or  some  combination  of  these 
measures  as  may  be  needed  to 
adequately  inform  the  public  of  their 
NRHM  routing  designations. 

3.  Dispute  Resolution 

Disputes  involving  highway  routing 
agreements  between  political 
jurisdictions  within  a  State  are  to  be 
resolved  by  the  State's  routing  agency. 
Unresolved  disputes  involving  through 
highway  routing  or  routing  designation 
agreements  between  States  or  Indian 
tribes  may  be  submitted  to  the 
Administrator  for  resolution.  Details  of 
the  dispute  shall  be  furnished  to  the 
Administrator  by  the  petitioner,  together 
with  a  description  of  what  was  done  to 
try  to  settle  it,  plus  a  recommendation 
of  the  actions  that  should  be  taken  by 
the  Administrator  to  resolve  the  dispute. 
The  FHWA  has  revised  §  397.75  of  this 
regulation  to  clearly  set  forth  the 
importance  of  public  safety  in  any 
routing  designation.  The  State  or  Indian 
tribe  filing  the  petition  for  dispute 
resolution  shall  be  responsible  for 
providing  a  comparative  risk  analysis 
for  the  proposed  routing  designation 
and  the  current  routing  condition.  Once 
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a  dispute  is  submitted  to  the 
Administrator,  no  court  action  may  be 
taken  for  one  year  or  until  after  a 
decision  by  the  Administrator, 
whichever  occurs  first. 

4.  Judicial  Review  of  Dispute  Decision 
A  party  to  a  dispute  who  is  adversely 

affected  by  a  dispute  resolution  decision 
of  the  Administrator  can  obtain  judicial 
re  view  of  the  decision  i  f  such  court 
action  is  filed  within  90  days  after  the 
Administrator's  decision  becomes  final. 

5.  Preemption  Determinations  and 
Waivers  of  Preemption 

On  September  24. 1992,  the  FHWA 
published  an  interim  final  rule  (57  FR 
44132)  amending  49  CFR  397  by  adding 
a  subpart  E  which  established 
procedures  applicable  to  preemption 
determinations  and  waivers  of 
preemption.  This  final  rule  amends 
subpart  E  to  make  these  procedures 
applicable  to  NRHM  routing 
designations  which  are  now  included  in 
subpart  C. 

Any  highway  routing  designation 
established,  maintained  or  enforced  by 
a  State,  a  political  subdivision  thereof, 
or  an  Indian  tribe  is  preempted  if: 

(1)  Compliance  with  bom  the  highway 
routing  designation  and  any 
requirement  of  chapter  51  of  title  49, 
United  States  Code,  or  of  a  regulation 
prescribed  thereunder  is  not  possible; 

(2)  The  highway  routing  designation, 
as  applied  or  enforced  is  an  obstacle  to 
accomplishing  and  carrying  out  chapter 
51  of  title  49,  United  States  Code,  or  the 
regulations  prescribed  thereunder,  or 

(3)  A  State  or  Indian  tribe  establishes, 
maintains  or  enforces  any  routing 
designation  that  does  not  comply  with 
the  procedural  and  substantive  ' 
requirements  of  the  Federal  standards 
set  forth  in  this  regulation. 

Any  person,  including  a  State, 
political  subdivision  thereof,  or  Indian 
tribe,  affected  by  a  NRHM  routing 
designation  can  apply  to  the 
Administrator  for  a  determination  of 
whether  such  routing  designation  is 
preempted. 

A  State,  political  subdivision,  or 
Indian  tribe  may  apply  to  the 
Administrator  for  a  waiver  of 
preemption.  The  Administrator  is 
authorized  to  waive  preemption  of  a 
NRHM  routing  designation,  based  on  a 
determination  that  it  provides  equal  or 
better  protection  to  the  public  than 
these  regulations  would  provide,  and  it 
does  not  unreasonably  burden 
commerce. 

Technical  Amendments 

Public  Law  103-272  (108  Stat  745). 
enacted  on  July  5, 1994,  codified  certain 


U.S.  transportation  laws  as  title  49, 
United  States  Code.  Like  other 
transportation  statutes,  the  Hazardous 
Materials  Transportation  Act  was 
repealed  and  its  contents  restated  in 
title  49.  This  final  rule  changes  the 
citations  contained  in  the  NPRM  to 
conform  to  the  provisions  of  the  new 
law.  • 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was 
reviewed  under  E.0. 12866,  "Regulatory 
Planning  and  Review."  The  FHWA  has 
determined  that  this  regulation  is  a 
significant  regulatory  action  within  the 
meaning  of  that  Order.  This  rulemaking 
is  considered  a  significant  regulation 
under  Department  of  Transportation 
regulatory  poUcies  and  procedures 
because  of  substantial  congressional  and 
public  interest.  This  interest  involves 
minimizing  risks  while  allowing 
reasonable  highway  routing  for  the 
transportation  of  NRHM.  The  regulation 
does  not  require  the  establishment  of 
NRHM  routing  designations  or  the  use 
of  Federal  preemption  determinations, 
waivers  of  preemption,  and  dispute 
resolution,  but  does  provide  standards 
and  procedures  which  are  required  to  be 
followed  if  these  actions  are  taken.  The 
FHWA  believes  that  for  those  States  or 
Indian  tribal  governments  which  choose 
to  adopt  routing  designations,  the 
benefits  fix)m  implementing  these 
regulations,  such  as  NRHM  routing 
designation  continuity,  public 
participation,  uniform  standards,  and 
preemption  and  dispute  resolution 
procedures,  will  be  greater  than  the 
costs,  such  as  providing  the  required 
documentation,  coordination,  and 
analysis  which  allow  discn^tion  in  level 
of  detail.  The  FHWA  anticipates  that  the 
economic  impact  of  this  regulation  will 
be  minimal  based  upon  a  regulatory 
evaluation. 

Regulatory  Flexibility  Act 

In  compliance  witkthe  Regulatory 
Flexibility  Act  (Pub.  L.  96-354;  5  U.S.C 
601-612).  the  FHWA  has  evaluated  the 
effects  of  this  regulation  on  small 
entities  such  as  Indian  tribes.  local 
governments,  and  small  businesses.  The 
HMTUSA  requires  the  Secretary  to 
adopt  standards  which  States  and 
Indian  tribes  must  follow  if  they 
establish,  maintain,  or  enforce  NRHM 
routing  designations  (specific  highway 
routes  over  which  NRHM  may  or  may 
not  be  transported  within  their 
jurisdictions,  limitations  or 
requirements  for  highway  routing).  The 


regulation  does  not  require  the  use  of 
NRHM  routing  desijgnations  or  Federal 
preemption  determinations,  waivers  of 
preemption,  and  dispute  resolution,  but 
provides  standards  and  procedures 
which  are  required  to  be  followed  if 
these  actions  are  chosen  to  be  used.  The 
discretionary  nature  of  the  actions 
allows  for  cost  saving  options  to  be  used 
in  balancing  the  needs  in  commerce  and 
the  risks  in  the  transportation  of  NRHM. 
To  date,  relatively  few  States  ajid  local 
jurisdictions  have  chosen  to  establish 
NRHM  routing  designations.  The  FHWA 
has  concluded  that  the  regulation  does 
not  substantially  affect  the  ability  of.  or 
cost  to.  local  jurisdictions  establishing 
needed  NRHM  routing  designations. 
The  preemption  and  dispute  resolution 
procedures  provide  all  entities  more 
effective  and  efficient  means  of 
resolving  routing  issues.  Based  on  this 
evaluation,  the  FHWA  certifies  that  this 
regulation  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  HMTUSA  requires  the 
Secretary  to  adopt  standards  which 
States  and  Indian  tribes  must  follow  if 
they  establish,  maintain,  or  enforce 
NRHM  routing  designations  (specific 
highway  routes  over  which  NRHM  may 
or  may  not  be  transported  within  their 
jurisdictions,  limitations  or 
requirements  for  highway  routing).  The 
regulation  recognizes  the  State  and 
Indian  tribal  role  in  the  designation  of 
highway  routes  for  NRHM  while  de- 
emphasizing  the  role  of  local 
governments.  The  regulation  provides 
for  discretion  by  the  States  and  Indian 
tribes  as  to  whether  they  impose  NRHM 
routing  designations.  Each  State  and 
Indian  tribe  is  free  to  establish  NRHM 
routing  designations  tailored  to  its  own 
needs  in  accordance  with  the  Federal 
standards,  using  the  DOT  "Guidelines 
for  Applying  Criteria  to  Designate 
Routes  for  Transporting  Hazardous 
Materials."  or  an  equivalent  routing 
analysis  which  adequately  considers 
overall  risk  to  the  public  States  and 
localities  have  a  better  understanding  of 
the  relative  safety  of  the  highways 
within  their  jurisdictions  than  does  the 
Federal  government 

The  regulation  limits  the 
policymaking  discretion  of  the  States. 
their  political  subdivisions  and  Indian 
tribes.  The  regulation  is  necessary, 
however,  to  achieve  the  purposes  and    • 
implement  the  requirements  of  the 
HMTUSA.  Accordingly,  it  is  certified 


that  this  action  has  been  analyzed  in 
accordance  with  the  principles,  criteria, 
and  requirements  contained  in 
Executive  Order  12612  and,  it  has  been 
determined  that  this  action  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217,' 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  information  collection,  reporting, 
and  recordkeeping  provisions  in 
§  397.73  of  this  regulation  were 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  2125-0554. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  does  not  have  any  effect 
on  the  quality  of  the  enviroimient. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  397 

Hazardous  materials  transportation, 
Highways  and  roads,  Motor  carrier 
safety  permits. 

In  consideration  of  the  foregoing,  the 
Federal  Highway  Administration  is 
amending  title  49,  Code  of  Federal 
Regulations,  subtitle  B,  chapter  in,  part 
397,  by  adding  a  subpart  C,  and 
amending  subpart  E,  as  set  forth  below. 

Issued  on  October  4, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

PART  397— TRANSPORTATION  OF 
HAZARDOUS  MATERIALS  '     ^ 

1.  The  authority  citation  for  part  397 
1^  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5101  et  seq.;  49  CFR 
1.48. 


§3!  7.9   [Ramowd  and  Reserved! 

2 .  Section  397.9  is  removed  and 
reserved. 

3.  Part  397  is  amended  by  adding 
subpart  C  to  read  as  follows: 

SUBPART  C-ROUTING  OF  NON- 

RA  >IOACTIVE  HAZARDOUS  MATERIALS 


397 
397 
397 
39; 


.61  Purpose  and  scope. 

63  Applicability. 

.65  DeHnitions. 

.67  Motor  carrier  responsibility  for 

routing. 
397 ,69  Midway  routing  designations;    . 

preemption. 
39'  .71  Federal  standards. 
39'  .73  Public  information  and  reporting 

requirements. 
39i  .75  Dispute  resolution. 
39'  .77  Judicial  review  of  dispute  decision. 

{3  7.61    Purpose  and  scope. 

'  "his  subpart  contains  routing 
reduirements  and  procedures  that  States 
and  Indian  tribes  are  reqxiired  to  follow 
if  ^ey  establish,  maintain,  or  enforce 
routing  designations  over  which  a  non- 
radioactive hazardous  material  (NRHM) 
in  I  quantity  which  requires  placarding 
m«  y  or  may  not  be  transported  by  a 
motor  vehicle.  It  also  provides 
reflations  for  motor  carriers 
sporting  placarded  or  marked 
:  and  procedures  for  dispute 
}lutions  regarding  NRHM  routing 
designations. 

§3^7.63    Applicability. 

"^he  provisions  of  this  subpart  apply 
to  any  State  or  Indian  tribe  that 
eswblishes,  maintains,  or  enforces  any 
roating  designations  over  which  NRI^ 
may  or  may  not  be  transported  by  motor 
veliicle.  They  also  apply  to  any  motor 
ier  that  transports  or  causes  to  be 
isported  placarded  or  marked  NRHM 
m  icommerce. 

b7.65    Deflnitions. 

='or  purposes  of  this  subpart,  the 
fo  lowing  definitions  apply: 

\dministrator.  The  Federal  Highway 
Aoministrator,  who  is  the  chief 
executive  of  the  Federal  Highway 
Administration,  an  agency  within  the 
United  States  Department  of 
Transportation,  or  his/her  designate. 

Commerce.  Any  trade,  traffic,  or 
tri  nsportation  in  the  United  States 
w  lich: 

1)  is  between  a  place  under  the 
ju  isdiction  of  a  State  or  Indian  tribe 
as  d  any  place  outside  of  such 

ju  isdiction;  or 

2)  is  solely  within  a  place  under  the 
ju  isdiction  of  a  State  or  Indian  tribe  but 
w  lich  affects  trade,  traffic,  or 

tF  nsportation  described  in 
su  )paragraph  (a). 


FHWA.  The  Federal  Highway 
Administration,  an  agency  within  the 
Department  of  Transportation. 

Hazardous  material.  A  substance  or 
material,  including  a  hazardovis 
substance,  which  has  been  determined 
by  the  Secretary  of  Transportation  to  be 
capable  of  posing  an  unreasonable  risk 
to  health,  safety,  or  property  when 
transported  in  commerce,  and  which 
has  been  so  designated. 

Indian  tribe.  Has  the  same  meaning  as 
contained  in  §  4  of  the  Indian  Self- 
Determination  and  Education  Act,  25 
U.S.C.  450b. 

Motor  carrier.  A  for-hire  motor  carrier 
or  a  private  motor  carrier  of  property. 
The  term  includes  a  motor  carrier's 
agents,  officers  and  representatives  as 
well  as  employees  responsible  for 
hiring,  supervising,  training,  assigning, 
or  dispatching  of  drivers. 

Motor  vehicle.  Any  vehicle,  machine, 
tractor,  trailer,  or  semitrailer  propelled 
or  drawn  by  mechanical  power  and 
used  upon  the  highways  in  the 
transportation  of  passengers  or  property, 
or  any  combination  thereof. 

NRHM.  A  non-radioactive  hazardous 
material  transported  by  motor  vehicle  in 
types  and  quantities  which  require 
placarding,  pursuant  to  Table  1  or  2  of 
49  CFR  172.504. 

Political  subdivision.  A  municipality, 
public  agency  or  other  instrumentality 
of  one  or  more  States,  or  a  public 
corporation,  board,  or  commission 
established  under  the  laws  of  one  or 
more  States. 

Radioactive  material.  Any  material 
having  a  specific  activity  greater  than 
0.002  microcuries  per  gram  (uCi/g),  as 
defined  in  49  CFR  173.403. 

Routing  agency.  The  State  highway 
agency  or  other  State  agency  designated 
by  the  Governor  of  that  State,  or  an 
agency  designated  by  an  Indian  tribe,  to 
supervise,  coordinate,  and  approve  the 
NRHM  routing  designations  for  that 
State  or  Indian  tribe. 

Routing  designations.  Any  regulation, 
limitation,  restriction,  curfew,  time  of 
travel  restriction,  lane  restriction, 
routing  ban,  port-of-entry  designation, 
or  route  wei^t  restriction,  applicable  to 
the  highway  transportation  of  NRHM 
over  a  specific  highway  route  or  portion 
of  a  route. 

Secretary.  The  Secretary  of 
Transportation. 

State.  A  State  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  American 
Samoa  or  Guam. 
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f  397.67   Motor  carrtarrasponslMllty  for 
routind. 

(a)  A  motor  carrier  transporting 
NRHM  shall  comply  with  NRHM 
routing  designations  of  a  State  or  Indian 
tribe  pursuant  to  this  subput. 

(b)  A  motor  carrier  carrying  hazardous 
materials  required  to  be  placarded  or 
mariied  in  accordance  with  49  CFR 
177.823  and  not  subject  to  a  NRHM 
routing  designations  pursuant  to  this 

,  subpart,  shall  operate  the  vehicle  over 
routes  which  do  not  go  through  or  near 
heavily  populated  areas,  places  where 
crowds  are  assembled,  tunnels,  narrow 
streets,  or  alleys,  except  where  the 
motor  carrier  determines  that: 

(1)  There  is  no  practicable  alternative; 

(2)  A  reasonable  deviation  is 
necessary  to  reach  terminals,  points  of 
loading  and  unloading,  facilities  for 
food,  ftiel,  repairs,  rest,  or  a  safe  haven; 
or 

(3)  A  reasonable  deviation  is  required 
by  emei]gency  conditions,  such  as  a 
detour  that  has  been  established  by  a 
highway  authority,  or  a  situation  exists 
where  a  law  enforcement  official 
requires  the  driver  to  take  an  alternative 
route. 

(c)  Operating  convenience  is  not  a 
basis  for  determining  whether  it  is 
practicable  to  operate  a  motor  vehicle  in 
accordance  with  paragraph  (b)  of  this 
section. 

(d)  Before  a  motor  carrier  requires  or 
permits  a  motor  vehicle  containing 
exiiiosives  in  Class  1.  Divisions  1.1, 1.2, 
1.3.  as  defined  in  49  CFR  173.50  and 
173.53  respectively,  to  be  operated,  the 
carrier  or  its  agent  shall  prepare  a 
vtritten  route  plan  that  complies  with 
this  section  and  shall  furnish  a  copy  to 
the  driver.  However,  the  driver  may 
prepare  the  written  plan  as  agent  for  the 
motor  carrier  when  the  trip  begins  at  a 
location  other  than  the  carrier's 
terminal. 

$397.69   Highway  routing  designations; 
preemption. 

(a)  Any  State  or  Indian  tribe  that 
establishes  or  modifies  a  highway 
routing  designation  over  which  NRHM 
may  or  may  not  be  transported  on  or 
after  November  14, 1994,  and  maintains 
or  enforces  such  designation,  shall 
comply  with  the  highway  routing 
standairds  set  forth  in  §  397.71  of  this 
subpart.  For  purposes  of  this  subpart, 
any  highway  routing  designation 
afi^ecting  the  highway  transportation  of 
NRHM,  made  by  a  political  subdivision 
of  a  State  is  considered  as  one  made  by 
that  State,  and  all  requirements  of  this 
subpart  apply. 

(b)  Except  as  provided  in  §§  397.75 
and  397.219,  a  NRHM  route  designation 
made  in  violation  of  paragraph  (a)  of 


this  section  is  preempted  pursuant  to 
section  105(b)(4)  of  the  Hazardous 
Materials  Transportation  Act  (49  U.S.C. 
app.  1804(b)(4)).  This  provision  shall 
become  effective  after  November  14, 
1996. 

(c)  A  highway  routing  designation 
established  by  a  State,  political 
subdivision,  or  Indian  tribe  before 
November  14. 1994  is  subject  to 
preemption  in  accordance  with  the 
preemption  standards  in  paragraphs 
(a)(1)  and  (a)(2)  of  §397.203  of  this 
subpart. 

(a)  A  State,  political  subdivision,  or 
Indian  tribe  may  petition  for  a  waiver  of 
preemption  in  accordance  with 
§397.213  of  this  part. 

S  397.71    Federal  standards. 

(a)  A  State  or  Lidian  tribe  shall 
comply  with  the  Federal  standards 
under  paragraph  (b)  of  this  section  when 
establishing,  maintaining  or  enforcing 
specific  NIUiM  routing  designations 
over  which  NRHM  may  or  may  not  be 
transported. 

(b)  The  Federal  standards  are  as 
follows: 

(1)  Enhancement  of  public  safety.  The 
State  or  Indian  tribe  shall  make  a 
finding,  supported  by  the  record  to  be 
developed  in  accordance  with 
parapaphs  (b)(2)(ii)  and  (b)(3)(iv)  of  this 
section,  that  any  NRHM  routing 
designation  enhances  public  safety  in 
the  areas  subject  to  its  jurisdiction  and 
in  other  areas  which  are  directly 
affected  by  such  highway  routing 
designation.  In  making  such  a  finding, 
the  State  or  Indian  tribe  shall  consider: 

(i)  The  factors  listed  in  paragraph 
(b)(9)  of  this  section;  and 

(ii)  The  DOT  "Guidelines  for 
Applying  Criteria  to  Designate  Routes 
for  Transporting  Hazardous  Materials," 
DOT/RSPA/OHMT-89-02,  July  1989 ' 
or  its  most  current  version;  or  an 
equivalent  routing  analysis  which 
adequately  considers  overall  risk  to  the 
public. 

(2)  Public  participation.  Prior  to  the 
establishment  of  any  NRHM  routing 
designation,  the  State  or  Indian  tribe 
shall  undertake  the  following  actions  to 
ensure  participation  by  the  public  in  the 
routing  process: 

(i)  The  State  or  Indian  tribe  shall 
provide  the  public  with  notice  of  any 
proposed  NRHM  routing  designation 
and  a  30-day  period  in  which  to 
comment.  At  any  time  during  this 
period  or  following  review  of  the 
comments  received,  the  State  or  Indian 


■  This  document  nay  be  obtained  from  Safety 
Technology  and  tefbrmation  Management  Division. 
HHS-10,  Federal  Highway  Administration.  U.S. 
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tribe  shall  decide  whether  to  hold  a 
public  hearing  on  the  proposed  NRHM 
route  designation.  The  public  shall  be 
given  30  days  prior  notice  of  the  public 
hearing  which  shall  be  conducted  as 
described  in  paragraph  (b)(2)(ii)  of  this 
section.  Notice  for  both  the  comment 
period  and  the  public  hearing,  if  one  is 
held,  shall  be  given  by  publication  in  at 
least  two  newspapers  of  general 
circulation  in  the  affected  area  or  areas 
and  shall  contain  a  complete 
description  of  the  proposed  routing 
designation,  together  with  the  date, 
time,  and  location  of  any  public 
hearings.  Notice  for  both  \he  comment 
period  and  any  public  hearing  may  also 
be  published  in  the  official  register  of 
the  State. 

(ii)  If  it  is  determined  that  a  public 
hearing  is  necessary,  the  State  or  Indian 
tribe  shall  hold  at  least  one  public 
hearing  on  the  record  during  which  the 
public  will  be  afforded  the  opportunity 
to  present  their  views  and  any 
information  or  data  related  to  the 
proposed  NRHM  routing  designation. 
The  State  shall  make  available  to  the 
public,  upon  payment  of  prescribed 
costs,  copies  of  the  transcript  of  the 
hearing,  which  shall  include  all  exhibits 
and  documents  presented  during  the 
hearing  or  submitted  for  the  record. 

(3)  Consultation  with  others.  Prior  to 
the  establishment  of  any  NRHM  routing 
designation,  the  State  or  Indian  tribe 
shall  provide  notice  to,  and  consult 
with,  officials  of  affected  political 
subdivisions,  States  and  Indian  tribes, 
and  any  other  affected  parties.  Such 
actions  shall  include  the  following: 

(i)  At  least  60  days  prior  to 
establishing  a  routing  designation,  the 
State  or  Indian  tribe  shall  provide 
notice,  in  writing,  of  the  proposed 
routing  designation  to  ofRcials 
responsible  for  highway  routing  in  all 
other  affected  States  or  Indian  tribes.  A 
copy  of  this  notice  may  also  be  sent  to 
all  affected  political  subdivisions.  This 
notice  shall  request  approval,  in  writing, 
by  those  States  or  Indian  tribes,  of  the 
proposed  routing  designations.  If  no 
response  is  received  within  60  days 
from  the  day  of  receipt  of  the 
notification  of  the  proposed  routing 
designation,  the  routing  designation 
shall  be  considered  approved  by  the 
affected  State  or  Indian  tribe. 

(ii)  The  manner  in  which  consultation 
under  this  paragraph  is  conducted  is  left 
to  the  discretion  of  the  State  or  Indian 
tribe. 

(iii)  The  State  or  Indian  tribe  shall 
attempt  to  resolve  any  concern  or 
disagreement  expressed  by  any 
consulted  official  related  to  the 
proposed  routing  designation. 
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(iv)  The  State  or  Indian  tribe  shall 
keep  a  record  of  the  names  and 
addresses  of  the  officials  notified 
piuvuant  to  this  aectitm  and  of  any 
consultation  or  meeting  conducted  with 
these  officials  or  their  representatives. 
Such  record  shall  describe  any  concern 
or  disagreement  expressed  by  the 
officials  and  any  action  undertaken  to 
resolve  such  disagreement  or  address 
any  concern. 

(4)  Through  routing.  In  establishing 
any  NRHM  routing  designation,  the 
State  or  Indian  tribe  shall  ensure 
through  highway  routing  for  the 
transportation  of  NRHM  between 
adjacent  areas.  The  term  "through- 
highway  routing"  as  used  in  this 
paragraph  means  that  the  routing 
designation  must  ensure  continuity  of 
movement  so  as  to  not  impede  or 
unnecessarily  delay  the  transportation 
of  NRH^vi.  The  State  or  bidian  tribe  shall 
utilize  the  procedures  established  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  in  meeting  these  requirements. 
In  addition,  the  State  or  Indian  tribe 
shall  make  a  finding,  supported  by  a 
risk  analysis  conducted  in  accordance 
with  paragraph  (b)(1)  of  this  section, 
that  the  routing  desipiation -enhances 
public  safety.  If  the  risk  analysis 
shows — 

(i)  That  the  current  routing  presents  at 
least  50  percent  more  risk  to  the  public 
than  the  deviation  under  the  proposed 
routing  designation,  then  the  proposed 
routing  designation  may  go  into  effect. 

(ii)  That  the  current  routing  presents 
a  greater  risk  but  less  than  50  percent 
more  risk  to  the  public  than  the 
deviation  under  the  proposed  routing 
restriction,  then  the  proposed  routing 
restriction  made  by  a  State  or  Indian 
tribe  shall  only  go  into  effect  if  it  does 
not  force  a  deviation  of  more  than  25 
miles  or  result  in  an  increase  of  more 
than  25  percent  of  that  part  of  a  trip 
affected  by  the  deviation,  whichever  is 
shorter,  from  the  most  direct  route 
through  a  jurisdiction  as  compared  to 
the  intended  deviation. 

(iii)  That  the  current  route  has  the 
same  or  less  risk  to  the  public  than  the 
deviation  resulting  from  the  proposed 
routing  designation,  then  the  routing 
designation  shall  not  be  allowed. 

(5)  Agreement  of  other  States;  burden 
on  commerce.  Any  NRHM  routing 
designation  which  affects  another  State 
or  Indian  tribe  shall  be  established, 
maintained,  or  enforced  only  if: 

(i)  It  does  not  tmreasonably  burden 
commerce,  and 

(ii)  It  is  agreed  to  by  the  affected  State 
or  Indian  tribe  within  60  days  of  receipt 
of  the  notice  sent  pursuant  to  paragraph 
(b)(3)(i)  of  this  section,  or  it  is  approved 


hf  the  Administrator  pursuant  to 
§M7.75. 

J(6)  Timeliness.  The  establishment  of  a 
NRHM  routing  designation  by  any  State 
01  Indian  tribe  shall  be  completed 
w  thin  18  months  of  the  notice  given  in 
either  paragraph  (b)(2)  or  (b)(3)  of  this 
section,  whichevOT  occurs  first. 

1(7)  Reasonable  routes  to  terminals  and 
other  facilities.  In  establishing  or 
ptoviding  for  reasonable  access  to  and 
frpm  designated  routes,  the  State  or 
Inldian  tribe  shall  use  the  shortest 
practicable  route  considering  the  factors 
lifted  in  paragraph  (b)(9)  of  this  section. 
Inl  establishing  any  NRHM  routing 
designation,  the  State  or  Indian  tribe 
shall  provide  reasonable  access  for 
m  3tor  vehicles  transporting  NRHM  to 
re)ch: 

(i)  Terminals, 

(ii)  Points  of  loading,  unloading, 
p  ckup  and  delivery,  and 

(iii)  Facilities  for  food,  fuel,  repairs, 
re  it,  and  safe  havens. 

(8)  Responsibility  for  local 

c(  mpliance.  The  States  shall  be 
re  sponsible  for  ensiuing  that  all  of  their 
political  subdivisions  comply  with  the 
plovisions  of  this  subpart.  The  States 
s^all  be  responsible  for  resolving  all 
disputes  between  such  political 
sijbdivisions  within  their  jurisdictions. 
If  a  State  or  any  political  subdivision 
thereof,  or  an  hidian  tribe  chooses  to 
establish,  maintain,  or  enforce  any 
NRHM  routing  designation,  the 
Governor,  or  Indian  tribe,  shall 
designate  a  routing  agency  for  the  State 
od  Indian  tribe,  respectively.  The  routing 
agency  shall  ensure  that  all  NRHM 
rquting  designations  within  its 
ju  risdiction  comply  with  the  Federal 
St  mdards  in  this  section.  The  State  or 
Is  dian  tribe  shall  comply  with  the 
pi  iblic  information  and  reporting 
r«  quirements  contained  in  §  397.73. 

(9)  Factors  to  consider.  In  estabUshing 
ai  y  NRHM  routing  designation,  the 

S  ate  or  Indian  tribe  shall  consider  the 
fa  lowing  factors: 

](i)  Population  density.  The  population 
potentially  exposed  to  a  NRHM  release 
shall  be  estimated  from  the  density  of 
the  residents,  employees,  motorists,  and 
oflier  persons  in  Uie  area,  using  United 
Slates  census  tract  maps  or  other 
reasonable  means  for  determining  the 
population  within  a  potential  impact 
z«  ne  along  a  designated  highway  route. 
T  le  impact  zone  is  the  potential  range 
0  effects  in  the  event  of  a  release. 
S  lecial  populations  such  as  schools, 
h  >spitals,  prisons,  and  senior  citizen 
hi  >mes  shall,  among  other  things,  be 
c(  insidered  when  determining  the 
p  >tential  risk  to  the  populations  along  a 
h  ghway  routing.  Consideration  shall  be 
g  ven  to  the  amount  of  time  during 


which  an  area  will  experience  a  heavy 
population  density. 

(ii)  Type  of  highway.  The 
characteristics  of  each  alternative 
NRHM  highway  routing  designation 
shall  be  compared.  Vehicle  weight  and 
size  limits,  underpass  and  bridge 
clearances,  roadway  geometries,  number 
of  lanes,  degree  of  access  control,  and 
median  and  shoulder  structtves  are 
examples  of  characteristics  which  a 
State  or  Indian  tribe  shall  consider. 

(iii)  Types  and  quantities  of  NRHM. 
An  examination  shall  be  made  of  the 
type  and  quantity  of  NRHM  normally 
transported  along  highway  routes  which 
are  included  in  a  proposed  NRHM 
routing  designation,  and  consideration 
shall  be  given  to  the  relative  impact 
zone  and  risks  of  each  type  and 
quantity. 

(iv)  Emergency  response  capabilities. 
In  consultation  with  the  proper  fire,  law 
enforcement,  and  highway  safety 
agencies,  consideration  shall  be  given  to 
the  emergency  response  capabilities 
which  may  be  needed  as  a  result  of  a 
NRHM  routing  designation.  The 
analysis  of  the  emergency  response 
capabilities  shall  be  based  upon  the 
proximity  of  the  emergency  response 
facihties  and  their  capabilities  to 
contain  and  suppress  NRHM  releases 
within  the  impact  zones. 

(v)  Results  of  consultation  with 
affected  persons.  Consideration  shall  be 
given  to  the  conunents  and  concern^  of 
all  affected  persons  and  entities 
provided  during  public  hearings  and 
consultations  conducted  in  acccwdanoe 
with  this  section. 

(vi)  Exposiue  and  other  risk  factors. 
States  and  Indian  tribes  shall  define  the 
exposure  and  risk  factors  associated 
with  any  NRHM  routing  designations. 
The  distance  to  sensitive  areas  ^lall  be 
considered.  Sensitive  areas  include,  but 
are  not  limited  to,  homes  and 
commercial  buildings;  special 

Sopulations  in  hospitals,  schools, 
andicapped  facilities,  prisons  and 
stadiums;  water  sources  such  as  streams 
and  lakes;  and  natural  areas  such  as 
parks,  wetlands,  and  wildlife  reserves. 

(vii)  Terrain  considerations. 
Topography  along  and  adjacent  to  the 
proposed  NRHM  routing  designation 
that  may  affect  the  potential  severity  of 
an  accident,  the  dispersion  of  the 
NRHM  upon  release  and  the  control  and 
clean  up  of  NRHM  if  released  shall  be 
considered. 

(viii)  Continuity  of  routes.  Adjacent 
jurisdictions  shall  be  consulted  to 
ensure  routing  continuity  for  NRHM 
across  common  borders.  Deviations 
from  the  most  direct  route  shall  be 
minimized. 
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(ix)  Alternative  routes.  Consideration 
shall  be  given  to  the  alternative  routes 
to,  or  resulting  from,  any  NRHM  route 
designation.  Alternative  routes  shall  be 
examined,  reviewed,  or  evaluated  to  the 
extent  necessary  to  demonstrate  that  the 
most  probable  alternative  routing 
resulting  horn  a  routing  designation  is 
safer  than  the  current  routing. 

(x)  Effects  on  commerce.  Any  NRHM 
routing  designation  made  in  accordance 
with  this  subpart  shall  not  create  an 
unreasonable  burden  upon  interstate  or 
intrastate  commerce. 

(xi)  Delays  in  transportation.  No 
NRHM  routing  designations  may  create 
unnecessary  delays  in  the  transportation 
of  NRHM. 

(xii)  Climatic  conditions.  Weather 
conditions  unique  to  a  highway  route 
such  as  snow,  wind,  ice,  fog,  or  other 
climatic  conditions  that  could  affect  the 
safety  of  a  route,  the  dispersion  of  the 
NRHM  upon  release,  or  increase  the 
difficulty  of  controlling  it  and  cleaning 
it  up  shall  be  given  appropriate 
consideration. 

(xiii)  Congestion  and  accident  history. 
Traffic  conditions  unique  to  a  highway 
routing  such  as:  traffic  congestion; 
accident  experience  with  motor 
vehicles,  traffic  considerations  that 
could  affect  the  potential  for  an 
accident,  exposure  of  the  public  to  any 
release,  ability  to  perform  emergency 
response  operations,  or  the  temporary 
closing  of  a  highway  for  cleaning  up  any 
release  shall  be  given  appropriate 
consideration. 

S  397.73    Publto  information  and  reporting 
requirwnants. 

(a)  Public  information,  hiformation  on 
NRHM  routing  designations  must  be 
made  available  by  the  States  and  Indian 
tribes  to  the  public  in  the  form  of  maps, 
lists,  road  signs  or  some  combination 
thereof.  If  road  signs  are  used,  those 
signs  and  their  placements  must  comply 
with  the  provisions  of  the  Manual  on 
Uniform  Traffic  Control  Devices,^ 
published  by  the  FHWA,  particularly 
the  Hazardous  Cargo  signs  identified  as 
R14-2  and  R14-3  shown  in  Section  2B- 
43  of  that  Manual. 

(b)  Reporting  and  publishing 
requirements.  Each  State  or  Indian  tiibe, 
through  its  routing  agency,  shall  provide 
information  identifying  all  NRHM 
routing  designations  which  exist  within 
their  jurisdictions  on  November  14, 
1994  to  the  FHWA,  HHS-30, 400  7th 
St..  SW.,  Washington,  D.C.  20590-0001 


*This  publication  may  hs  purchased  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office  (GPO).  Washington.  D.C.  20402  and 
has  Stock  No.  050-001-81001-a.  It  is  available  for 
inspection  and  copying  as  prescribed  in  49  CFR 
part  7.  appendix  D.  See  23  CFR  655.  subpart  F. 


by  March  13,1995.  The  State  or  Indian 
tribe  shall  include  descriptions  of  these 
routing  designations,  along  with  the 
dates  they  were  established.  This 
information  may  also  be  published  in 
each  State's  official  register  of  State 
regulations.  Information  on  any 
subsequent  changes  or  new  NRHM 
routing  designations  shall  be  furnished 
within  60  days  after  establishment  to 
the  FHWA.  This  information  will  be 
available  fix)m  the  FHWA,  consolidated 
by  the  FHWA,  and  published  annually 
in  whole  or  as  updates  in  the  Federal 
Register.  Each  State  may  also  publish 
this  information  in  its  official  register  of 
State  regulations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0554) 

§397.75    Dispute  resoiution. 

(a)  Petition.  One  or  more  States  or 
-  Indian  tribes  may  petition  the 

Administrator  to  resolve  a  dispute 
relating  to  an  agreement  on  a  proposed 
NRHM  routing  designation.  In  resolving 
a  dispute  under  these  provisions,  the 
Administrator  will  provide  the  greatest 
level  of  safety  possible  without 
unreasonably  burdening  commerce,  and 
ensure  compliance  with  the  Federal 
standards  established  at  §397.71  of  this 
subpart. 

(b)  Filing.  Each  petition  for  dispute 
resolution  filed  under  this  section  must: 

(1)  Be  submitted  to  the  Administi^tor, 
Federal  Highway  Administration,  U.S. 
Department  of  Transportation,  400  7th 
SXieet.  SW.,  Washington,  DC  20590- 
0001.  Attention:  HCC-10  Docket  Room. 
Hazardous  Materials  Routing  Dispute 
Resolution  Docket. 

(2)  Identify  the  State  or  Indian  ti-ibe 
filing  the  petition  and  any  other  State, 
political  subdivision,  or  Indian  tribe 
whose  NRHM  routing  designation  is  the 
subject  of  the  dispute. 

(3)  Contain  a  certification  that  the 
petitioner  has  complied  with  the 
notification  requirements  of  paragraph 
(c)  of  this  section,  and  include  a  list  of 
the  names  and  addresses  of  each  State, 
political  subdivision,  or  Indian  tribe 
official  who  was  notified  of  the  filing  of 
the  petition. 

(4)  Clearly  set  forth  the  dispute  for 
which  resolution  is  sought,  including  a 
complete  description  of  any  disputed 
NRHM  routing  designation  and  an 
explanation  of  how  the  disputed  routing 
designation  affects  the  petitioner  or  how 
it  impedes  through  highway  routing.  If 
the  routing  designation  being  disputed 
results  in  alternative  routing,  then  a 
comparative  risk  analysis  for  the 
designated  route  and  the  resulting 
alternative  routing  shall  be  provided. 


(5)  Describe  any  actions  taken  by  the 
State  or  Indian  tribe  to  resolve  the 
dispute. 

(6)  Explain  the  reasons  why  the 
petitioner  believes  that  the 
Administrator  should  intervene  in 
resolving  the  dispute. 

(7)  Describe  any  proposed  actions  that 
the  Administrator  should  take  to  resolve 
the  dispute  and  how  these  actions 
would  provide  the  greatest  level  of 
highway  safety  without  unreasonably 
burdening  commerce  and  would  ensure 
compliance  with  the  Federal  standards 
established  in  this  subpart. 

(c)  Notice. 

(1)  Any  State  or  Indian  tribe  that  files 
a  petition  for  dispute  resolution  under 
this  subpart  shall  mail  a  copy  of  tiie 
petition  to  any  affected  State,  political 
subdivision,  or  Indian  tribe, 
accompanied  by  a  statement  that  the 
State,  political  subdivision,  or  Indian 
tribe  may  submit  comments  regarding 
the  petition  to  the  Administrator  within 
45  days. 

(2)  By  serving  notice  on  any  other 
State,  political  subdivision,  or  Indian 
tribe  determined  by  the  Administrator 
to  be  possibly  affected  by  the  issues  in 
dispute  or  the  resolution  sought,  or  by 
publication  in  tiie  Federal  Register,  the 
Administrator  may  afford  those  persons 
an  opportunity  to  file  wTitten  comments 
on  the  petition. 

(3)  Any  affected  State,  political 
subdivision,  or  Indian  tribe  submitting 
written  comments  to  thfe  Administrator 
with  respect  to  a  petition  filed  under 
this  section  shall  send  a  copy  of  the 
comments  to  the  petitioner  and  certify 
to  the  Administrator  as  to  having 
complied  with  this  requirement.  The 
Administrator  may  notify  other  persons 
participating  in  the  proceeding  of  the 
comments  and  provide  an  opportimity 
for  those  other  persons  to  respond. 

(d)  Court  actions.  After  a  petition  for 
dispute  resolution  is  filed  in  accordance 
with  this  section,  no  court  action  may 
be  brought  with  respect  to  the  subject 
matter  of  such  dispute  until  a  final 
decision  has  been  issued  by  the 
Administrator  or  until  the  last  day  of  the 
one-year  period  beginning  on  the  day 
the  Administrator  receives  the  petition, 
whichever  occurs  first. 

(e)  Hearings;  alternative  dispute 
resolution.  Upon  receipt  of  a  petition 
filed  pursuant  to  paragraph  (a)  of  this 
section,  the  Administrator  may  schedule 
a  hearing  to  attempt  to  resolve  the 
dispute  and,  if  a  hearing  is  scheduled, 
will  notify  all  parties  to  the  dispute  of 
the  date,  time,  and  place  of  the  hearing. 
During  the  hearing  the  parties  may  offer 
any  information  pertinent  to  the 
resolution  of  the  dispute.  If  an 
agreement  is  reached,  it  may  be 
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stipulated  by  the  parties,  in  writing, 
and,  if  the  Administrator  agrees,  made 
part  of  the  decision  in  paragraph  (f)  of 
this  section.  If  no  agreement  is  reached, 
the  Administrator  may  take  the  matter 
under  consideration  and  annoimce  his 
or  her  decision  in  accordance  with 
paragraph  (f)  of  this  section.  Nothing  in 
this  section  shall  be  construed  as 
prohibiting  the  parties  from  settling  the 
dispute  or  seeking  other  methods  of 
alternative  dispute  resolution  prior  to 
the  final  decision  by  the  Administrator. 

(f)  Decision.  The  Administrator  will 
issue  a  decision  based  on  the  petition, 
the  written  comments  submitted  by  the 
parties,  the  record  of  the  hearing,  and 
any  other  information  in  the  record.  The 
decision  will  include  a  written 
statement  setting  forth  the  relevant  facts 
and  the  legal  basis  for  the  decision. 

(g)  Record.  The  Administrator  will 
serve  a  copy  of  the  decision  upon  the 
petitioner  and  any  other  party  who 
participated  in  the  proceedings.  A  copy 
of  each  decision  will  be  placed  on  Ble 
in  the  public  docket.  The  Administrator 
may  publish  the  decision  or  notice  of 
the  decision  in  the  Federal  Register. 

§397.77    Judicial  review  of  dispute 
decision. 

Any  State  or  Indian  tribe  adversely 
affected  by  the  Administrator's  decision 
under  §  397.75  of  this  subpart  may  seek 
review  by  the  appropriate  district  court 
of  the  United  States  under  such 
proceeding  only  by  filing  a  petition  with 
such  court  within  90  days  after  such 
decision  becomes  final. 

4.  In  §  397.201,  paragraph  (a)  is 
revised  and  paragraph  (c)  is  amended  by 
revising  the  definitions  for  "Act", 
"Administrator",  "routing  agency"  and 


■outing  designation"  and  by  adding 
n  )w  definitions  for  "hazardous 
n  aterial"  and  "Indian  tribe"  to  read  as 
f<  Hows: 

§  )97^1    Purpose  and  scope  of  the 
piocedures. 

(a)  This  subpart  prescribes  procedures 
b  1  which: 

(1)  Any  person,  including  a  State, 

p  >litical  subdivision  thereof,  or  Indian 
ibe,  directly  affected  by  any  highway 
luting  designation  for  hazardous 
jaterials  may  apply  to  the 
Iministrator  for  a  determination  as  to 
lether  that  highway  routing 
d  isignation  is  preempted  under  49 
U  S.C.  §  5125,  or  §  397.69  or  §  397.203  of 
tl  is  part;  and 

(2)  A  State,  political  subdivision 

tl  ereof,  or  Indian  tribe  may  apply  to  the 

A  dministrator  for  a  waiver  of 

p  eemption  with  respect  to  any  highway 

r(  uting  designation  Oiat  the  State, 

p  >litical  subdivision  thereof,  or  Indian 

ti  be  acknowledges  to  be  preempted  by 

4  »  U.S.C.  §  5125.  or  §  397.69  or 

§  397.203  of  this  part,  or  that  has  been 
d  stermined  by  a  court  of  competent 
ji  risdiction  to  be  so  preempted. 
•        »        *        •        * 

(c)  For  purposes  of  this  subpart: 
Act  means  49  U.S.C.  §  5101  et  seq.. 
f<  rmerly  known  as  the  Hazardous 
\  aterials  Transportation  Act. 

Administrator  means  the  Federal 
I-  ighway  Administrator,  who  is  the 
c  lief  executive  of  the  Federal  Highway 
A  dministration,  an  agency  of  the  United 

5  ates  E)epartment  of  Transportation,  or 
s/her  designate. 
Hazardous  material  means  a 

SI  ibstance  or  material,  including  a 
h  izardous  substance,  which  has  been 


determined  by  the  Secretary  of 
Transportation  to  be  capable  of  posing 
an  unreasonable  risk  to  health,  safety,  or 
property,  when  transported  in 
commerce,  and  which  has  been  so 
designated. 

Indian  tribe  has  the  same  meaning  as 
contained  in  §4  of  the  Indian  Self- 
Determination  and  Education  Act,  25 
U.S.C.  450b. 

•  «        •        •        * 

Bouting  agency  means  the  State 
highway  agency  or  other  State  agency 
designated  by  the  Governor  of  a  State, 
or  an  agency  designated  by  an  Indian 
tribe,  to  supervise,  coordinate,  and 
approve  the  highway  routing 
designations  for  that  State  or  Indian 
tribe.  Any  highway  routing  designation 
made  by  a  political  subdivision  of  a 
State  shall  be  considered  a  designation 
made  by  that  State. 

Routing  designation  includes  any 
regulation,  limitation,  restriction, 
curfew,  time  of  travel  restriction,  lane 
restriction,  routing  ban,  port-of-entry 
designation,  or  route  weight  restriction 
apphcable  to  the  highway  transportation 
of  hazardous  materials  over  a  specific 
highway  route  or  portion  of  a  route. 

•  •        •        *        • 

5.  In  §  397.203,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§397.203    Standards  for  determining 
preemption. 

(a)*** 

(3)  The  highway  routing  designation 
is  preempted  pursuant  to  §  397.69(b)  of 
this  part. 

[PR  Doc.  94-25159  Filed  10-11-94:  8:45  am) 
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ACTION:  Supplemental  notice  of 
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period. 

SUMMARY:  This  document  announces 
modifications  to  a  recent  Notice  of 
Proposed  Policy  Regarding  Airport 
Rates  and  Charges.  The  modifications 
are  intended  to  reflect  statutory 
provisions  governing  airport  rates  and 
charges  included  in  the  Federal 
Aviation  Administration  Authorization 
Act  of  1994,  Public  Law  103-305 
(August  23, 1994).  The  DOT/FAA 
previously  extended  the  comment 
period  on  the  notice  until  October  15, 
1994.  The  comment  period  is  being 
extended  until  14  days  after  publication 
of  this  supplemental  notice  in  the 
Federal  Register. 

DATES:  Comments  must  be  received  by 
October  26, 1994. 
ADDRESSES:  Comments  should  be 
mailed,  in  quadruplicate,  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
10),  Docket  No.  27782.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  All  comments 
mu.st  be  marked:  "Docket  No.  27782." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27782."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Comments  on  this  Notice  may  be 
examined  in  room  915G  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Rodgers,  Director,  Office  of  Aviation 
Policy,  Plans  and  Management  Analysis. 
Federal  Aviation  Administration,  600 
Independence  Ave.  SW.,  Washington, 
DC  20591,  telephone  (202)  267-3274; 
Mr.  Barry  Molar,  Manager,  Airports  Law 
Branch,  Office  of  the  Chief  Counsel, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591,  telephone  (202) 
267-3473. 

SUPPLEMENTARY  INFORMATION:  On  June  9. 
1994.  the  Office  of  the  Sifcretary  of 
Transportation  (OST)  and  the  FAA 


ssued  two  related  notices  on  the  subject 
}f  Federal  policy  on  airport  rates  and 
±arges.  A  notice  of  proposed  policy 
mtitled  "Proposed  Policy  Regarding 
\irport  Rates  and  Charges,"  listed  and 
jxplained  the  principles  that  the  OST 
md  the  FAA  believes  define  Federal 
jolicy  on  the  rates  and  fees  that  an 
lirport  proprietor  can  charge  to 
leronautical  users  of  the  airport.  Docket 
Mo.  27782  (59  FR  29874.  June  9, 1994). 
Notice  94-18,  a  notice  of  proposed 
•ulemaking  entitled  "Rules  of  Practice 
or  Federally  Assisted  Airports," 
}roposed  detailed  procedures  for  the 
iling,  investigation,  and  adjudication  of 
:omplaints  againstairports  for  alleged 
/iolation  of  Federal  requirements 
nvolving  rates  and  charges  and  other 
iirport-related  requirements  (59  FR 
19880,  June  9, 1994). 

The  FAA  Authorization  Act  of  1994, 
'ublic  Law  103-305  (1994 
Authorization  Act)  was  signed  into  law 
m  August  23. 1994.  The  1994 
Authorization  Act  includes  provisions 
:hat  specifically  address  airport  rates 
md  charges.  This  supplemental  notice 
s  intended  to  assure  that  the  proposed 
)olicy  statement  reflects  relevant 
jrovisions  of  the  1994  Authorization 
Act. 

Summary  of  Proposed  Policy  Statement 

The  proposed  policy  statement 
includes  five  principles  with  supporting 
guidance  for  each.  In  brief,  the  first 
jrinciple  would  establish  the  continued 
•eliance  on  direct  local  negotiation 
)etween  airports  and  aeronautical  users. 
XDT/FAA  would  be  available  to  resolve 
the  issues  raised  in  a  dispute  when  the 
lirport  and  aeronautical  users  are 
unable  to  resolve  disputes  directly. 

The  second  principle  would  restate 
the  legal  requirement  that  rates,  fees  and 
charges  to  aeronautical  users  must  be 
air  and  reasonable,  with  more  detailed 
guidance  on  the  practices  and 
restrictions  that  define  "fair  and 
easonable."  Among  other  things,  the 
DOT/FAA  proposed  to  provide  airport 
jroprietors  with  some  flexibility  to 
deviate  from  the  proposed  policy 
guidance  based  on  agreement  with 
leronautical  users.  In  addition,  the 
proposed  policy  statement  would 
cecognize  the  legitimacy  of  either  the 
compensatory  or  residual  pricing 
approach  and  of  combinations  of  both. 
DOT/FAA  did  not  propose  to  establish 
standards  for  rates  and  charges  for 
nonaeronautioal  users  (nonaeronautical 
rates  and  charges)  nor  to  limit  the 
amount  of  revenues  generated  by 
nonaeronautical  rates  and  charges. 

The  third  principle  would  restate  the 
legal  prohibition  on  unjustly 
discriminatory  rates  and  charges. 


The  fourth  principle  would  restate  the 
legal  obligation  of  the  airport  sponsor  to 
maintain  a  fee  and  rental  structure  that 
makes  the  airport  as  self-sustaining  as 
possible.  Supplemental  guidance 
encouraged  the  sponsor  of  an  airport 
that  is  not  currently  self-sustaining  to 
establish  long-term  goal  and  targets  to 
make  the  airport  financially  self- 
sustaining. 

The  fifth  principle  would  restate  legal 
requirements  for  the  application  and  use 
of  airport  revenues.  Supplemental 
guidance  would  advise  that  airport 
revenue  generated  by  nonaeronautical 
sources  is  subject  to  the  same  statutory 
requirements  governing  use  as 
aeronautical  revenue.  In  addition, 
supplemental  guidance  would  provide 
that  progressive  accumulation  of 
substantial  amounts  of  airport  revenues 
may  warrant  an  FAA  inquiry  into  the 
airport  proprietor's  application  of 
revenues  to  the  local  airport  system. 

Sununary  of  Applicable  1994 
Authorization  Act  Provisions 

Section  110  of  the  1994  Authorization 
Act  amends  the  statement  of  policy  for 
airport  improvement,  49  U.S.C.  47101, 
by  adding  statements  "that  airport  fees, 
rates,  and  charges  must  be  reasonable" 
and  that  "in  establishing  new  fees,  rates, 
and  charges,  and  generating  revenues 
from  all  sources,  airport  owners  and 
operators  should  not  seek  to  create 
revenue  surpluses  that  exceed  the 
amounts  to  be  used  for  airport  system 
purposes  and  for  other  purposes  for 
which  airport  revenues  may  be  spent 
under  section  47107(b)(1)  of  this  title, 
including  reasonable  reserves  and  other 
funds  to  facilitate  financing  and  cover 
contingencies." 

Section  113  of  the  1994  Authorization 
Act  adds  a  new  section  47129  titled 
"Resolution  of  airport-air  carrier 
disputes  concerning  airport  fees." 
Section  47129  authorizes  the  Secretary 
of  Transportation  (Secretary)  to  issue  a 
determination  on  the  reasonableness  of 
an  airport  rate  or  fee  imposed  on  an  air 
carrier  if  the  airport  owner  requests  a 
determination  or  if  a  complaint  is  filed 
by  an  affected  air  carrier.  Section  47129 
further  provides  that  a  fee  may  be 
calculated  pursuant  to  either  a 
compensatory  or  residual  fee 
methodology  or  any  combination 
thereof,  and  section  47129  specifically 
prohibits  the  Secretary  from  setting  the 
level  of  the  fee.  Section  47129  further 
directs  the  Secretary  to  issue  within  90 
days  after  enactment  final  regulations  or 
policy  statements  establishing  (1) 
administrative  procedures  for 
processing  cases  under  section  47129 
and  (2)  standards  or  guidelines  to  be 
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used  in  determining  the  reasonabieness 

of  a  fee. 

Section  1 12  of  the  Authorization  Act 
strengthens  existing  requirements  for 
the  use  of  airport  revenues  by  grant- 
obligated  airport  sponson.  Section  112 
of  the  Authorization  Act  amends  49 
U.S.C.  47107  by  adding  a  new 
subsection  "(IJ."  Among  other  things, 
subsection  (I)  directs  the  Secretary  to 
establish  within  90  days  after  enactment 
policies  and  procedures  to  assure 
prompt  and  effective  enforcement  of 
subsections  {aKl3)  and  [b)  of  section 
47107. 

Subsection  47107(a)n3)  in  turn 
requires  an  air(>ort  sponsor  to  give 
written  assurances  that  it  will  maintain 
a  schedule  of  charges  at  the  airport  that 
will  make  the  airport  as  self-sustaining 
as  possible  under  the  circumstances 
existing  at  the  airport.  Subsection 
47107(b)  requires  the  airport  sponsor  to 
give  written  assurances  that  revenue 
generated  by  the  airport  will  be  used  for 
the  capital  and  operating  costs  of  the 
obligated  airport,  the  sponsor's  local 
airport  system  or  other  facilities  owned 
or  operated  by  the  sponsor  and  directly 
and  substantially  related  to  the  air 
transportation  of  persons  or  property. 
Certain  other  uses  of  airport  revenue 
mandated  by  statutes  or  assurances  in 
debt  obligations  in  effect  before 
September  2, 1982  are  expressly 
excluded  from  this  requirement.  Uses  of 
airport  revenue  not  in  accordance  with 
section  47107(b)  are  referred  to  as 
airport  revenue  diversion. 

New  subsection  47107(1)  further 
directs  the  Secretary  to  prohibit,  at  a 
minimum,  four  specific  practices  as 
diversion  of  airport  revenue. 

Section  112  of  the  Authorization  Act 
also  amends  49  U.S.C.  47111  by  adding 
new  sanctions  for  airport  revenue 
diversion.  As  amended,  section  47111 
directs  the  Secretary  to  withhold 
approval  of  new  grant  applications  for 
funds  and  to  withhold  approval  under 
49  U.S.C.  40117  of  any  new  passenger 
facility  charge  if  the  Secretary  has  found 
an  airport  sponsor  to  be  engaged  in 
airport  revenue  diversion  and  the 
sponsor  has  failed  to  take  appropriate 
corrective  action.  In  addition  section 
47111  authorizes  the  Secretary  to  seek 
judicial  enforcement  of  all  grant 
assurances  made  by  a  sponsor. 

Modifications  lu  Proposed  Policy 
Statement 

DOT/FAA  are  making  four 
modifications  to  the  proposed  policy 
statement  in  response  tofitatutor>' 
direction.  First,  the  proposed 
supplemental  guidance  on  the  DOT/ 
FAA  roie  in  resolving  airport/ 
aeronautical  user  disputes  is  being 


modified  to  reflect  the  statutory 
divective  to  detemtine  the 
reasonableness  of  fees  diarged  to  air 
carriers  and  foceign  air  carriers  when 
requested  by  the  airport  or  upon 
complaint  of  a  carrier,  if  a  significaat 
dispute  exists. 

Second,  suppi«aientary  guidance  on 
financial  self-sufficiency  is  being 
modified  to  reflect  the  statutory 
directive  on  this  subject  contained  in 
section  112  of  the  1994  Authorization 
Act. 

Third,  the  proposed  supplemental 
guidance  on  the  generation  and  use  of 
airport  revenue  is  being  modified  to 
incorporate  the  new  statutory  policy 
guidance  added  by  section  110  of  the 
1994  Authorization  Act  As  noted, 
section  110  provides  that  "in 
establishing  new  fees,  rates,  and 
charges,  and  generating  revenues  from 
ail  sources, airport  owxers  and 
operators  should  not  seek  to  create 
revenue  surpluses  that  exceed  the 
amounts  to  be  used  for  airport  system 
purposes.*  *  *."  Section  110  rs  being 
implemented  in  this  way,  rather  than 
through  the  guidance  on  fair  and 
reasonable  rates,  because  the  DOT/FA.A 
do  not  consider  section  110  to  require 
the  regulation  of  the  level  of  total  airport 
revenue  or  to  establish  a  standard  for 
reasonableness  for  nonaeronautical  rates 
and  charges  under  the  grant  assurances. 
This  cwiclusion  is  based  on  a  number 
of  considerations. 

First,  the  1994  Authorization  Act 
explicitly  authorizes  compensatory  as 
well  as  residual  pricing  arrangements. 
Under  the  compensatory  system,  air 
carrier  user  charges  are  based  on  costs 
of  serving  air  carriers  without  regard  to 
the  profit  or  loss  generated  by  other 
users  of  the  airport.  To  construe  the 
reasonableness  requirement  of  the 
statute  as  creating  a  legally  enforceable 
right  to  limit  the  amount  of 
nonaeronautical  generated  revenue 
would  be  inconsistent  with  the  express 
authorization  of  compensatory'  pricing. 

Forthemiore.  Congress  included  the 
language  in  question  as  an  amendment 
to  49  U.S.C.  47101.  which  is  a  statement 
of  the  policy  of  the  United  States. 
Congress  chose  not  to  include  the 
provision  as  an  amendment  to  49  U.S.C. 
47107,  which  specifies  practices  that 
airport  proprietors  must  agree  to  as  a 
condition  for  receipt  of  grants.  In 
addition,  section  110  of  the  1994 
Authorization  Act  stands  in  marked 
contrast  to  sections  112  and  113  of  the 
1994  Autliorization  Act,  in  which 
Congress  directed  the  Secretary  to 
develop  policies  and  procedures  to 
addre.ss  the  reasonableness  of  rates  and 
charges  imposed  on  airlines  and  to 
define  airport  revenue  diversion. 


In  particular,  nowfacce  in  the  1994 
Authorization  Act  is  the  Secretary 
explicitly  directed  to  establish  standards 
of  reasonahleDess  for  nonaeronautical 
rates  and  charges  or  total  airport 
revenue.  At  the  time  of  enactment, 
however,  the  DOT/FAA  bad  already 
published  its  proposed  policy,  and  that 
policy  would  not  have  applied  to 
nonaeronautical  rates  and  charges.  In 
these  circumstances,  it  is  reasonable  In 
expect  that  Congress  would  have 
included  dear  and  expHdt  direction  to 
the  Secretary  to  establish  standards  of 
reasonableness  for  nonaeronautical  rates 
and  charges  just  as  it  did  for  carrier  rates 
and  charges  in  section  112  had  Congress 
intended  to  mandate  such  a  resuh. 

Finally.  DOT/FAA  ha\-e  considered 
the  legislative  history  of  this  provision. 
The  Conferees  described  section  110  of 
the  Authorization  Act  as  "(rjeaching  a 
middle  ground  on  this  aspect  of  airport 
finances  •  *   *"  h.R.  Rep.  103-677  at 
68  (August  5. 1994).  DOT/FAA  consider 
our  approach  to  be  more  in  keeping 
with  this  view  of  section  110  than 
would  an  ajjproach  that  treated  section 
110  as  mandating  a  cap  on  total  airport 
revenue. 

Section  1 10  and  the  modifications  to 
the  proposed  policy  encouraged  airport 
proprietors  not  to  "seek  to  create 
revenue  surpluses"  in  excess  of  airport 
needs.  The  DOT/F.\A  recognize  that  in 
any  given^year,  surpluses  may  exceed 
projections  if  traffic  exceeds  forecast 
levels  or  costs  are  held  below  forecast 
amounts.  The  existence  of  a  surplus  in 
any  given  year  is  not  necessarily 
evidence  that  an  airport  proprietor  is 
not  following  this  policy  guidance. 
However,  as  's  provided  in  the  proposed 
policy  .staten  ent.  the  progressive 
accumulation  of  substantial  amounts  of 
airport  revenues  may  warrant  an  FAA 
inquin,'  into  the  airport  proprietor's 
application  of  revenues  to  the  local 
airport  system. 

The  fourth  modification,  new 
supplemental  guidance  on  generation 
and  use  of  airport  revenue,  is  being 
proposed  to  reflect  the  stalutorj' 
mandate  of  section  112  of  the 
Autliorization  Act  to  define  t^ertain 
practices  as  impermissible  revenue 
diversion. 

While  IX)T/FAA  consider  these 
changes  to  the  guidance  on  generation 
and  use  of  airport  revenue  to  be 
consistent  with  section  112  of  the  1994 
Authorization  Act,  they  are  not 
intended  to  be  the  sole  response  to 
section  112.  Additional  policy  guidani» 
or  regulations  implementing  section  1 12 
will  be  published. 

Finally,  the  mandate  of  1994 
Authorization  Act  to  adopt  procedural 
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regulations  is  being  addressed  in 
separate  rulemaking  proceedings. 

Accordingly,  TXJi/FAA  revise  the 
proposal  published  at  59  FR  29874  as 
follows: 

1.  Proposed  paragraphs  1.2.1  and 
1.2.2  are  deleted  and  the  following 
paragraphs  are  proposed  instead. 

"1.2.1  In  the  case  of  rates,  charges  and 
fees  imposed  on  one  or  more  air  carriers 
or  foreign  air  carriers,  DOT  will  issue  a 
determination  on  the  reasonableness  of 
the  rate  or  charge  upon  the  filing  of  a 
written  request  for  a  determination  by 
the  airport  proprietor  or  the  filing  of  a 
complaint  by  one  or  more  air  carriers,  if 
DOT  determines  that  a  significant 
dispute  exists,  in  accordance  with  49 
U.S.C.  47129,  and  implementing 
regulations. 

1.2.2  In  the  case  of  rates,  charges  or 
fees  imposed  on  other  aeronautical 
users,  DOD/FAA  will  first  offer  its  good 
offices  to  facilitate  parties'  reaching  a 
successful  outcome  in  a  timely  manner. 
Prompt  resolution  of  these  disputes  is 
always  desirable  since  extensive  delay 
can  lead  to  uncertainty  for  the  public 
and  a  hardening  of  the  parties' 
positions. 

1.2.3.  In  the  case  of  rates,  charges  or 
fees  imposed  on  other  aeronautical 
users,  where  negotiations  betwewi  the 
parties  are  unsuccessful  and  a 
complaint  is  filed  alleging  that  airport 
rates  and  charges  violate  an  airport 
proprietor's  federal  grant  obligations, 


I OT/FAA  will,  where  warranted, 
6  icercise  the  broad  statutory  authority  to 
i  tvestigate  and  review  the  legality  of 
t  lose  rates  and  charges  and  to  issue 
s  ach  determinations  and  take  such 
a  :tions  as  are  appropriate  based  on  that 
review.  DOT/FAA  will  remain  available 
to  assist  in  the  negotiated  resolution  of 
ai  dispute  even  after  the  filing  of  a 
(i}mplaint." 

I  2.  A  new  paragraph  4.1.1  as  set  forth 
fajelow  is  added  to  the  proposed  policy 
statement: 

j  "4.1.1  Airport  proprietors  are 
encouraged,  when  entering  into  new  or 
vised  agreements  or  otherwise 
tablishing  rates,  charges,  and  fees,  to 
dertake  reasonable  efforts  to  make 
eir  particular  airports  as  self- 
staining  as  possible  in  the 
circimistances  existing  at  such  airports." 

3.  A  new  paragraph  5.2  as  set  forth 
b  elow  is  added  to  the  proposed  policy 
s  tatement.  The  current  paragraph  S.2  is 
renumbered  as  paragraph  5.2.1,  and 
paragraph  5.3  is  renumbered  as 
paragraph  5.2.2.  Paragraphs  5.4  and  5.5 
a  re  renimibered  as  paragraphs  5.3  and 
;  .4,  respectively. 
"5.2  In  establishing  new  fees,  rates 
ad  charges,  and  generating  revenues 
nm  all  sources,  airport  owners  and 
perators  should  not  seek  to  create 
1  }venue  surpluses  that  exceed  the 
amounts  to  be  used  for  airport  system 
I  urposes  and  for  other  purposes  for 
\  /hich  airport  revenues  may  be  spent 


under  49  U.S.C.  47107(b)(1),  including 
reasonable  reserves  and  other  funds  to 
facilitate  financing  and  cover 
contingencies." 

4.  A  new  paragraph  5.6,  as  set  forth 
below,  is  added  to  Uie  proposed  policy 
statement: 

"5.6  Subject  to  the  provisions  of  49 
U.S.C.  47107(b)(2),  the  DOT/FAA 
consider  the  following  practices  to  be 
impermissible  uses  of  airport  revenue: 

(a)  Direct  payments  or  indirect 
payments,  other  than  payments 
reflecting  the  value  of  services  and    - 
facilities  provided  to  the  airport; 

(b)  Use  of  airport  revenues  for  general 
economic  development,  marketing,  and 
promotional  activities  imrelated  to 
airports  or  airport  systems: 

(c)  Payments  in  lieu  of  taxes  or  other 
assessments  that  exceed  the  value  of 
services  provided;  or 

(d)  Payments  to  compensate 
nonsponsoring  governmental  bodies  for 
lost  tax  revenues  exceeding  stated  tax 
rates." 

Issued  in  Washington,  DC,  on  October  4, 
1994. 

Federico  Peiia, 
Secretary  of  Transportation. 
David  R.  Hinson, 
Administrator,  Federal  Aviation 
Administration. 
(PR  Doc.  94-25310  Filed  10-7-94: 11:31  am) 
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PROPOSED  RULES 
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Sy.stems  of  records,  5196.5-51967 
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Drug  Enforcement  Administration 
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See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grant  and  cooperative  agreement  awards: 
University  of— 
South  Carolina-Aiken,  51970 
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Federal  Election  Commission 
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Meetings;  Sunshine  Act,  52036 

Federal  Emergency  Management  Agenc^ 
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review.  51976-51977 

Federal  Energy  Regulatory  Commissior 
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Algonquin  Gas  Transmission  Co.,  5197  I 

Black  Marlin  Pipeline  Co.,  51972 


nd  Competition 
flexibility. 
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Coastal  Electric  Services  Co..  51973 
Continental  Energy  Services,  Inc..  51973 
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Endangered  and  threatened  species  permit  applications, 

51994 

Food  and  Drug  Administration 
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Health  and  Human  Services  Department 
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See  Health  Care  Financing  Administration 
See  Public  Health  Service 
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Health  Care  Financing  Administration 
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cooling  degree  days,  51852-51854 

Indian  Arts  and  Crafts  Board 
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Interior  Department 

See  Fish  and  WildHfe  Ser\'ice 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Taxable  substances,  imported: 
Dimethyl-2,6-naphthalene  dicarboxylate,  52028 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 
Administrative  review  requests,  51939-51940 

Countervailing  duty  orders: 
Determinations  not  to  revoke,  51940 

Export  trade  certificates  of  review,  51940-51941 

International  Trade  Commission 

NOTICES 
Antidumping: 
Honey  from — 

China,  51996 
Wheel  inserts  from — 
China,  51996-51997 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Chaparral  Railroad  Co.,  Inc.,  et  al.,  51997 
Railroad  services  abandonment: 

Angelina  &  Neches  River  Railroad  Co.,  51997 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Meetings: 
Coordinating  Council,  52054 

Land  Management  Bureau 

NOTICES 

Withdrawal  and  reservation  of  lands: 
Oregon,  51994-51995 


National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Acquisition  regulations: 
Software  copyright  assignment,  51936-51937 

National  Archives  and  Records  Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  52000 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Music  Advisory  Panel:  correction,  52000-52001 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish.  51873-51874 

Gulf  of  Alaska  groundfish,  51872-51873 

Limited  access  management  of  Federal  fisheries  in  and 
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Correction.  51874 

Pacific  Coast  groundfish,  51871-51872 
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Pacific  halibut  fisheries;  conservation,  51871 
Tuna,  Atlantic  bluefin  fisheries,  51871 
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Pacific  Fishery  Management  Council,  51941-51942 
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The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  AQRtCULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[DocltetNa  93-157-2] 

Mexican  Fruit  Fly  Regulations, 
Removal  of  Regulated  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule. 


SUMMARY:  We  are  amending  the 
regulations  to  remove  the  quarantined 
portion  of  Los  Angeles  County,  CA. 
from  the  list  of  areas  regulated  because 
of  the  Mexican  firuit  fly,  and  by 
removing  California  £rom  the  list  of 
States  quarantined  because  of  the 
Mexican  fruit  fly.  We  have  determined 
that  the  Mexican  firuit  fly  has  been 
eradicated  from  California,  and  that 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  California  are 
no  longer  necessary  to  prevent  the 
spread  of  the  Mexican  fruit  fly  into 
noninfested  areas  of  the  United  States. 
This  action  relieves  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  the  previously 
regulated  area. 

DATES:  Interim  rule  effective  October  7, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  12.  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
157-2.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
a  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 


wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine. 
APHIS.  USDA.  room  640.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mexican  fruit  fly.  Anastrepha 
ludens  (Loew).  is  a  destructive  pest  of 
citrus  and  other  types  of  fruit.  The  short 
life  cycle  of  the  Mexican  fruit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses  in 
commercial  citrus-producing  areas.  The 
Mexican  fruit  fly  regulations,  contained 
in  7  CFR  301.64  through  301.64-10 
(referred  to  below  as  the  regulations), 
quarantine  infested  States,  designate 
regulated  areas,  and  restrict  the 
interstate  movement  of  regulated 
articles  from  regulated  areas  in  order  to 
prevent  the  spread  of  the  Mexican  fruit 
fly  to  noninfested  areas  of  the  United 
States.  Quarantined  States  are  listed  in 
§  301.64(a).  and  regulated  areas  are 
listed  in  §  301. 64-3(c). 

hi  an  interim  rule  eHiective  November 
30. 1993.  and  published  in  the  Federal 
Register  on  December  6. 1993  (58  FR 
64102-64103.  Docket  No.  93-157-1).  we 
quarantined  the  State  of  California  and 
designated  a  portion  of  Los  Angeles 
County  as  a  regulated  area  because  that 
area  had  been  found  to  be  infested  with 
the  Mexican  fruit  fly. 

Based  on  insect  trapping  surveys  by 
inspectors  of  California  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service,  we  have  determined  that  the 
Mexican  fruit  fly  has  been  eradicated 
from  Los  Angeles  County,  CA.  The  last 
finding  of  Mexican  fruit  fly  thought  to 
be  associated  with  the  infestation  in  this 
area  was  made  on  November  17, 1993. 

Since  then  no  evidence  of  Mexican 
fruit  fly  infestations  has  been  found  in 
this  area.  We  have  determined  that  the 
Mexican  fruit  fly  no  longer  exists  in  Los 
Angeles  County,  and  we  are  therefore 
removing  it  from  the  list  of  areas  in 
§  301.64-3(c)  regulated  because  of  the 
Mexican  fruit  fly.  As  a  result  of  this 
action  there  is  no  longer  an  area  in 
California  regulated  because  of  the 


Mexican  fruit  fly.  Because  we  have 
determined  that  the  Mexican  fruit  fly  no 
longer  exists  in  CaHfomia.  we  are 
removing  California  from  the  list  in 
§  301 .64(a)  of  States  quarantined 
because  of  the  Mexican  fruit  fly. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  hispection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
public.  The  area  in  C^alifomia  affected 
by  this  document  was  regulated  due  to 
the  possibility  that  the  Mexican  fruit  fly 
could  be  spread  to  noninfested  areas  of 
the  United  States.  Since  this  situation  - 
no  longer  exists,  the  continued 
regulated  status  of  this  area  would 
impose  unnecessary  restrictions. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  makipg  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12868.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  removes  restrictions  on  the 
interstate  movement  of  regulated 
articles  firom  a  portion  of  Los  Angeles 
County.  CA.  Within  this  regulated  area, 
there  are  1.125  small  entities  that  may 
be  affected  by  this  rule.  These  include 
350  distributors/wholesalers,  750  fruit 
and  produce  stands,  12  nurseries,  5 
growers  on  a  total  of  2  acres,  3  swap 
meets.  2  processors.  2  community 
gardens,  and  1  packer.  These  1.125 
entities  compri.se  less  than  1  percent  of 
the  total  number  of  similar  enterprises 
operating  in  the  State  of  California. 

These  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement,  and  the 
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distribution  of  these  articles  was  not 
affected  by  the  regulatory  provisions  we 
are  removing.  Many  of  these  entities 
also  handle  other  items  in  addition  to 
the  previously  regulated  articles.  The 
effect  on  those  few  entities  that  move 
regulated  articles  interstate  was 
minimized  by  the  availability  of  various 
treatments,  that,  in  most  cases,  allowed 
these  small  entities  to  move  regulated 
articles  interstate  with  very  little 
additional  cost.  Therefore,  the  effect,  if 
any,  of  this  rule  on  these  entities 
appears  to  be  minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricuhural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
req^uirements.  Transportation. 

Accordingly.  7  CFR  part  30 1  is 
amended  as  follows: 


PART  301- 
NOTICES 


-DOMESTIC  QUARANTINE 


1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  150(1(1.  ISOeo. 
ISOff.  161,  162.  and  164-167;  7  CFR  2.17. 
2.51.  and  371.2(c). 

§301.64    [Amended] 

2.  In  §  301.64.  paragraph  (a)  is 
amended  by  removing  the  phrase 
"States  of  California  and  Te.xas"  ahd  bv 
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adding  the  phrase  "State  of  Texas"  in  its 
place. 

§301.64-3    [Amended] 

3.  In  §  301.64-3.  paragraph  (c)  is 
amended  by  removing  the  entry  for 
"California"  and  the  description  of  the 
regulated  area  for  Los  Angeles  County. 
CA. 

Done  in  Washington,  DC,  this  7th  day  of 
October  1994. 

Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Sen-ice. 

(PR  Doc.  94-25370  Filed  10-12-94;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 

federal  Aviation  Administration 
4  CFR  Part  39 


ic 


Docket  No.  94-NM-06-AD;  Amendment 
39-9044;  AD  94-21-01] 

Airworthiness  Directives;  de  Havilland 
Model  DHC-8-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-8-100  series  airplanes,  that 
requires  modification  of  the 
potentiometer  lever  stops  on  the  nose 
wheel  steering.  This  amendment  is 
prompted  by  a  report  that  the 
potentiometer  stops  installed  currently 
on  these  airplanes  are  too  short  to  limit 
excessive  uncontrolled  potentiometer 
movement  in  the  event  of  a  mechanical 
ink  failure.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the 
airplane  from  departing  the  runway 
during  takeoff  or  landing  in  the  event  of 
the  failure  of  the  mechanical  link 
between  the  rudder  pedals  and  the 
potentiometer. 

DATES:  Effective  November  14, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
14.  1994. 

ADDRESSES:  The  ser\'ice  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier  Inc..  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard.  Downsview.  Ontario  M3K 
1 Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
IBOl  Lind  Avenue.  SVV.,  Renton, 


Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Valley  Stream,  New  York;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bradford  Chin,  Electronics  Engineer. 
Systems  and  Equipment  Branch,  ANF- 
173»FAA,  Engine  and  Propeller 
Directorate.  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6427; 
fax  (516)  791-9024. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  de 
Havilland  Model  DHC-8-100  series 
airplanes  was  published  in  the  Federal 
Register  on  April  7,  1994  (59  FR  16574). 
That  action  proposed  to  require 
modification  of  the  potentiometer  lever 
stops  on  the  nose  wheel  steering. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  48  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
The  cost  for  required  parts  will  be 
minimal.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $7,920,  or 
$165^er  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  fiiture  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sidbiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amoidment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administraticm  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

.     Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    {Antemtodl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-21-01    de  HavilUnd,  Inc.:  Amendment 
39-9044.  Docket  94-NM-0&-AD. 

ApplicabHity:  Model  DHC-»-102.  -103. 
and  -106  series  airplanes,  serial  numbers  003 
through  334  inclusive,  certificated  in  any 
i-ategory. 

Compliance:  Required  as  indicated,  unless 
accmnplished  previously. 

To  prevent  the  airplane  from  departing  the 
runway  during  takeoff  or  landing, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  potentiometer  lever 
stops  on  the  nose  wheel  steering  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-32-99,  Revision  "A."  dated 
|uly  26, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  ap[m>ved  by  the  Manager,  New  York 
Aircraft  Certificatiai  Office  (ACQ).  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Ni>w  York  AC.O. 


Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AO,  if  any,  may  be 
obtained  from  the  New  York  ACX). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-32-99,  Revision  A,'  dated 
July  26. 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier  Inc.,  Bombanlier 
Regional  Aircrafi  Division.  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office.  181  South 
Franklin  Avenue.  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

(e)  This  amendment  becontes  effective  on 
November  14, 1994. 

Issued  in  Renton,  Washington,  on  October 
3,1994. 

S.R.  Miller. 

Acting  Manager,  Transport  Airplarte 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  94-24870  Filed  10-12-94;  8:45  ami 
BILUNO  CODE  4t10-13-U 


14  CFR  Part  39 

[Docket  No.  X  MM  39  AD;  Aimndment 
39-0041;  AO  M-20-12) 

Airworthiness  Directives;  Israel 
Aircraft  Industriee  (Ml)  Model  1125 
Westwind  Astra  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  lAI  Model  1125 
Westwind  Astra  airplanes,  that  requires 
relocation  of  the  ground  cable  in  the  slat 
power  drive  unit.  This  amendment  is 
prompted  by  a  report  that  the  drive 
system  for  the  leading  edge  slat  stopped 
in  transit  during  flight  on  a  Model  1125 
Westwind  Astra  airplane.  This  incident 
was  caused  by  an  improper  groiuid 
connection  for  the  electric  motor  of  the 
slat  drive  system,  which  resulted  in 
arcing  and  an  open  electrical  circuit. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  possible  fuel  vapor 
fire  due  to  electrical  arcing  in  an  area 
where  fuel  vapors  might  be  present  and 
the  inability  to  move  the  slats  during 
flight  due  to  an  open  electrical  circuit. 


DATES:  Effective  November  14, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
14,  1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Astra  Jet  Corporation.  Technical 
Publications,  77  McCullough  Drive. 
Suite  11,  New  Castle,  Delaware  19720- 
9813.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  IAD) 
that  is  applicable  to  certain  Israel 
Aircraft  Industries  (lAI)  Model  1125 
Westwind  Astra  airplanes  was 
published  in  the  Federal  Register  on 
May  5. 1994  (59  FR  23174).  That  action 
proposed  to  require  relocation  of  the 
ground  cable  in  the  slat  power  drive 
unit. 

Interested  persons  have  been  allorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  52  airplanes 
of  U.S.  registry  will  be  aHiected  by  this 
AD.  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$53  f>er  airplane.  Based  on  these  R-^un-^, 
the  total  cost  impaci  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $11..13i>,  or 
$218  per  airplane. 

The  total  cost  impact  n>(ure  distusstni 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  .itul 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  dired  efle«.ls  on  ttu; 
States,  on  the  relationship  betwonn  fin? 
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national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
•'significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant io  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-20-12  Israel  Aircraft  Industries  Limited: 

Amendment  39-9041.  Docket  94-NM- 
39-AD. 

Applicability:  Model  1125  VVestwind  Astra 
airplanes;  serial  numbers  004  through  066 
inclusive..and  068:  certificated  in  any 
category. 

Compliance:  Required  as  "indicated,  unless- 
accomplished  previously. 

To  prevent  possible  fuel  vapor  fire  due  to 
electrical  arcing  in  an  area  where  fuel  vapors 
might  be  present  and  the  inability  to  move 
the  slats  during  flight  due  to  an  open 
electrical  circuit,  accomplish  the  following: 

(a)  Within  50  hours  fime-in-service  after 
the  effective  date  of  this  AD,  relocate  the 
ground  cable  in  the  slat  power  drive  unit  in 
accordance  with  Astra  Jet  Service  Bulletin  SB 


1125-27-110.  Revision  1,  dated  February  16. 
1994. 

(b)  An  alternative  method  of  compliance  or 
idjustment  of  the  compliance  time  that 
irovides  an  acceptable  level  of  safety  may  be 
ised  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
ihall  submit  their  requests  through  an 
ippropriate  FAA  Principal  Maintenance 
nspector,  who  may  add  comments  and  then 
tend  it  to  the  Manager,  Standardization 
3ranch,  ANM-113. 

Note:  Information  concerning  the  existence 
)f  approved  alternative  methods  of    ~ 
:ompliance  with  this  AD,  if  any,  may  be 
>btained  from  the  Standardization  Branch, 
\NM-113. 

(c)  Special  flight  permits  may.be  issued  in 
iccordance  with  §§  21.197  and  21.199  of  the 
'ederal  Aviation  Regulations  (14  CFR  21.197 
md  21.199)  to  operate  the  airplane  to  a 
ocation  where  the  requirements  of  this  AD 
:an  be  accomplished. 

(d)  The  relocation  shall  be  done  in 
iccordance  with  Astra  Jet  Service  Bulletin  SB 

125-27-110,  Revision  1,  dated  February  16, 
994,  which  contains  the  following  list  of 
iffective  pages: 
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Page  number 


Revision 

level 
shown  on 

page 


1 


Original  .. 


Date  shown 
I  on  page 


February  16, 

1994. 
January  19, 

1994. 


This  incorporation  by  reference  was 
ipproved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
ind  1  CFR  part  51.  Copies  may  be. obtained 
rom  Astra  Jet  Corporation,  Technical 
Publications,  77  McCuUough  Drive.  Suite  11. 
NJew  Castle,  Delaware  19720-9813.  Copies 
nay  be  inspected  at  the  FAA,  Transport 
\irplane  Directorate,  1601  Lind  Avenue, 
;w.,  Renton.  Washington;  or  at  the  Office  of 
he  Federal  Register,  800  North  Capitol 
Jtreet.  NW..  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
November  14.  1994. 

Issued  in  Renton,  Washington,  on 
September  28, 1994. 
larrell  M.  Pederson, 

\cting  Mana^^f-r.  Transport  Airplane  , 
directorate.  Aircraft  Certification  Service. 
FR  Doc.  94-24452  Filed  10-12-94;  8:45  am] 

IILUNG  COOE  4910-13-U 


4  CFR  Part  39 

Docket  No.  93-ANE-a3;  Amendment  39- 
1036;  AD  94-20-08] 

Airworthiness  Directives;  Pratt  & 
Vhitney  JT8D  Series  Turtjofan  Engines 

kGENCV:  Federal  Aviation 
Administration,  DOT. 
kCTJON:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Pratt  &  Whitney 
(PW)  JT8D  series  turbofan  engines,  that 
currently  requires  initial  and  repetitive 
inspections  of  installed  third  and  fourth 
stage  low  pressure  turbine  (LPT)  blade 
sets  for  blade  shroud  crossnotch  wear, 
and  removal  of  blade  sets  found  with 
excessively  worn  blade  shroud 
crossnotches.  This  amendment 
continues  to  require  inspections,  and 
removal,  if  necessary,  of  blade  sets,  but 
also  requires,  as  a  terminating  action  to 
the  inspections:  installation  of  improved 
LPT  containment  hardware,  and 
installation  of  an  improved  No.  6 
bearing  scavenge  pump  bracket  bushing. 
This  amendment  is  prompted  by  reports 
of  additional  uncontained  engine 
failures  since  publication  of  the  current 
AD,  and  the  availability  of  improved 
LPT  containment  hardware.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  damage  to  the  aircraft  resulting 
from  engine  debris  following  an  LPT 
blade  or  shaft  failure. 
DATES:  Effective  on  November  14, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
14,  1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  Street. 
East  Hartford,  CT  06108.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (617)  238-7137, 
fax  (617)  238-7199. 
SUPPCEMENTARY  INFORMATION:  On  May 
24,  1993.  the  Federal  Aviation 
Administration  (FAA)  issued 
ainvorthiness  directive  (AD)  93-06-05, 
Amendment  39-8530  (58  FR  31902, 
June  1. 1993).  applicable  to  Pratt  & 
Whitney  (PW)  IT8D-1.  -lA.  -IB.  -7. 
-7A,  -7B,  -9,  -9A.  -11.  -15,  -17,  and 
-17R  engines,  to  require  initial  and 
repetitive  inspections  of  the  third  and 
fourth  stage  low  pressure  turbine  (LPT) 
blade  sets  for  excessively  worn  blade 
shroud  crossnotches,  and  the  removal  of 
blade  sets  found  with  excessively  worn 
blade  crossnotches.  That  AD  is  not 
applicable,  however,  to  PW  JT8D-1, 
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-lA.  -IB,  -7,  -7A.  -7B.  -9.  -9A,  -11, 
-15,  -17,  and  -17R  engines  that  contain 
fan  exhaust  inn«r  front  duct  segment 
assemblies  that  are  installed  in 
accordance  with  PW  Alert  Service 
Bulletin  (ASB)  No.  6039.  Revision  2. 
dated  May  4, 1992,  or  earlier  revisions 
of  PW  ASB  No.  6039,  and  either  (a)  PW 
honeycomb  third  stage  outer  airseal  Part 
Number  (P/N)  801931,  802097.  797594, 
or  798279;  or  (b)  Pyromet  Industries, 
Inc..  honeycomb  third  stage  outer  airseal 
P/N  PI9336;  or  (c)  McClain 
International.  Inc..  honeycomb  third 
stage  outer  airseal  P/N  M2433;  or  (d)  a 
turbine  case  shield  assembly  installed  in 
accordance  with  PW  ASB  No.  6039, 
Revision  2.  dated  May  4. 1992,  or  earlier 
revisions  of  PW  ASB  No.  6039;  or  (e)  a 
third  stage  blade  set  that  has  third  stage 
turbine  blades  that  were  installed  in 
accordance  with  PW  SB  No.  5331.  dated 
October  27,  1982. 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  by  superseding  AD  93-Ofr-05 
was  published  in  the  Federal  Register 
on  December  28.  1993  (58  FR  68572). 
That  action  proposed  to  continue  to 
require  repetitive  inspections  of 
installed  third  and  fourth  stage  LPT 
blade  sets  for  blade  shroud  crossnotch 
wear,  and  removal  of  blade  sets  found 
with  excessively  worn  blade  shroud 
crossnotches.  Thesp  inspections  are  not 
required,  however,  for  PW  JT8D-1,  -lA. 
-IB.  -7.  -7A.  -7B.  -9.  -9A.  -11.  -15, 
-17,  and  -17R  engines  that  contain  fan 
exhaust  inner  front  duct  segment 
assemblies  that  are  installed  in 
accordance  with  PW  ASB  No.  6039, 
Revision  3,  dated  October  15. 1993,  or 
earlier  revisions  of  PW  ASB  No.  6039, 
and  either  (a)  PW  honeycomb  third 
stage  outer  airseal  P/N  801931,  802097, 
797594,  or  798279;  or  (b)  Pyromet 
Industries,  Inc.,  honeycomb  third  stage 
outer  airseal  P/N  PI9336;  or  (c)  McClain 
International,  Inc.,  honeycomb  third 
stage  outer  airseal  P/N  M2433;  or  (d)  a 
turbine  case  shield  assembly  installed  in 
accordance  with  PW  ASB  No.  6039, 
Revision  3.  dated  October  15. 1993,  or 
earUer  revisions  of  PW  ASB  No.  6039; 
or  (e)  a  third  stage  blade  set  that  has 
third  stage  turbine  blades  that  were 
installed  in  accordance  with  PW  SB  No. 
5331,  dated  October  27, 1982. 

That  notice  of  proposed  rulemaking 
(NPRM)  also  proposed  to  require, 
however,  for  all  engines,  installation  of 
improved  third  stage  LPT  containment 
hardware  at  the  next  access  to  the  third 
stage  LPT  air  sealing  ring,  but  not  later 
than  December  31, 1998;  installation  of 
the  improved  fourth  stage  LPT 
containment  hardware  at  the  next  shop 
visit,  but  not  later  than  December  31, 
1998;  installation  of  the  improved  No.  6 


bearing  scavenge  pump  bracket  bushing 
at  the  next  shop  visit,  but  not  later  than 
December  31, 1998;  and  modification 
and  remarking  with  a  new  identification 
number  third  and  fourth  stage  LPT 
vanes  with  a  reduced  platform  leading 
edge  dimension  at  the  next  shop  visit, 
but  not  later  than  December  31. 1998. 
The  installation  of  improved 
containment  hardware  would  serve  as 
terminating  action  for  the  repetitive 
inspections. 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
following  service  documents:  PW  ASB 
No.  A5913.  Revision  6,  dated  October 
15, 1993,  that  describes  the  third  and 
fourth  stage  LPT  blade  set  inspection 
procedures  and  replacement 
requirements;  PW  ASB  No.  A6110, 
Revision  1.  dated  October  15. 1993,  that 
describes  procedures  for  installation  of 
improved  LPT  containment  hardware; 
PW  ASB  No.  A6131,  dated  August  24. 
1993.  that  describes  procedures  for 
installation  of  an  improved  No.  6 
bearing  scavenge  pump  bracket  bushing; 
and  PW  SB  No.  5748.  Revision  5,  dated 
August  3, 1993,  that  describes 
procedures  for  removing  material  from 
the  inner  platform  leading  edge  on  third 
and  fourth^tage  LPT  vane  and  vane 
cluster  assemblies,  and  remarking  these 
modified  vanes  with  new  identification 
numbers. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  FAA  received  several  comments 
that  state  that  inspections  and 
modifications  are  available  that  address 
the  root  cause  of  shaft  fractures  and 
blade  failures,  whereas  the  installation 
of  the  containment  hardware  does  not, 
and  should  therefore  not  be  mandated. 
The  FAA  does  not  concur.  Currently 
available  inspections  and  modifications 
only  protect  against  known  failure 
modes,  whereas  the  containment 
hardware  will  diminish  the  severity  of 
all  failure  modes,  both  known  and 
unknown,  by  protecting  the  aircraft 
from  damage  due  to  uncontained  engine 
debris. 

The  FAA  received  several  comments 
that  state  that  the  FAA  should  evaluate 
PW  JT8D  engine  models  separately  to 
determine  if  all  models  require  the 
proposed  actions  to  be  accomplished,  or 
if  some  models  caiibe  exempted  from 
compliance  due  to  differences  in  design 
or  demonstrated  operational  safety.  The 
FAA  does  not  concur.  Design 
differences  between  the  various  PW 
JT8D  engine  models  were  evaluated  and 
no  significant  differences,  other  than 
low  pressure  rotor  speed  in  the  higher 


rated  engines,  were  revealed  that  could 
impact  containment  capability.  The 
increased  rotor  speeds  are  protected  for 
in  the  design  of  the  highpr  rated  engines 
with  the  addition  of  a  turbine  shield, 
and  the  historical  event  data  does  not 
indicate  that  these  higher  low  pressure 
rotor  speeds  result  in  a  greater  number 
of  uncontained  failures. 

One  commenter  states  that  the  FAA's 
economic  analysis  does  not  reflect  the 
true  cost  of  the  containment  hardware. 
The  FAA  does  not  concur.  The  intent  of 
the  economic  analysis  is  to  quantify  the 
total  direct  cost  to  operators  of  the 
proposed  rule.  The  analysis  does, 
however,  account  for  engines  currently 
equipped  with  the  required  parts,  and 
the  price  for  the  required  parts  quoted 
in  the  proposed  rule  is  actually  an 
average  value  that  reflects  costs  for  these 
engines. 

One  commenter  states  that  the  FAA's 
economic  analysis  does  not  account  for 
the  increased  fuel  costs  resulting  from 
the  added  weight  of  the  containment 
hardware.  The  economic  analysis 
reflects  the  direct  costs  of  performing 
the  requirements  of  the  AD.  Since  the 
FAA  has  determined  that  the  AD  is 
required  to  correct  an  unsafe  condition 
found  in  engines  of  this  type  design, 
and,  therefore,  operators  must  perform 
the  requirements  of  the  AD  in  order  to 
ensure  the  continued  airworthiness  of 
the  engines  they  operate,  a  comparison 
of  the  costs  of  operating  the  engine  with 
and  without  the  required  containment 
hardware  would  not  be  proper. 

One  commenter  states  that  the 
definition  of  shop  visit  stated  in  the 
proposed  rule  encompasses  many  types 
of  minor  or  peripheral  maintenance 
activities  where  installation  of  the 
containment  hardware  cannot  be 
accomplished,  thus  causing  a  forced 
induction  into  an  overhaul  facility.  The 
FAA  concurs.  The  shop  visit  definition 
has  been  revised  to  address  this 
commenter's  concern. 

One  commenter  states  that  the  FAA's 
economic  analysis  should  account  for 
the  costs  to  implement  AD  93-06-05 
and  other  safety  concerns  since  they  are 
directed  at  reducing  the  safety  concern 
addressed  by  the  proposed  rule.  AD  93- 
06-05  requires  LPT  blade  torque  check 
inspections.  The  FAA  does  not  concur. 
The  proposed  rule  maintains  the 
inspection  requirements  of  AD  93-06- 
05,  but  only  until  the  installation  of  the 
containment  hardware,  which  is 
ultimately  required  for  all  engines  in 
accordance  with  the  compliance 
schedule.  Therefore,  the  inspections 
continue  only  as  options,  and  only  the 
mandated  hardware  installation  is  used 
to  compute  the  direct  costs  of  this  AD. 
Further,  since  inspections  are  not 
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mandated  for  «n^n«s  that  have 
containment  haidware  installed,  only 
the  cost  of  either  the  inspection  or 
containment  hard%irare  applies  for  any 
given  engine.  The  containment 
hardware  cost,  the  higher  of  the  two. 
was  used  on  the  assumpftion  that  an 
operator  would  install  the  hardware 
rather  than  continue  with  the  optional 
inspection  program. 

One  commenter  states  that  the 
modifications  required  by  PW  SB  No. 
5748.  LPT  vane  cluster  ciit-back.  are  not 
applicable  to  the  engine  models 
specified  in  this  AD.  This  requirement 
should  be  eliminated  from  the  AD.  The 
FAA  concurs.  The  modification  of  the 
LPT  vane  clusters  in  accordance  with 
PVV  SB  No.  5748.  is  not  required  for  Wye 

non-A**  JT8D  engine  models  and 
therefore  has  been  eliminated  from  this 
AD.       - 

One  commenter  states  that  PMA  3rd 
stage  outer  air  seal,  Part  Number  (P/N) 
M2533.  manufactured  by  McCiain 
International,  should  be  an  acceptable 
alternative  installation  to  ttte 
corresponding  PW  part.  PAN  611962. 
The  FAA  concurs.  Third  stage  turt»ine 
outer  air  seal,  P/N  M2533,  has  been 
granted  FAA  i^f!A  approval,  and 
therefore  meets  all  applicable  Federal 
.\viation  Regulations  and  is  directly 
interchangeable  with  P\V  P/N  811962. 
The  AD  has  been  revised  to  specify 
P/N  M2533  as  an  acceptiible  '    =• 

installation. 

One  commenter  states  that  a  one-year 
extension  of  the  compliance  end  date  to 
December  31, 1999,  e^ould  be  granted. 
The  FAA  concurs.  A  one-year  extension 
of  the  complianoe  end  date  has  been 
granted  to  adjust  for  the  time  required 
to  review  the  comments  to  the  NPRM 
and  process  tte  Final  Rule. 

One  commenter  states  that  only 
engines  removed  for  shop  visits  or  or 
after  the  AD  effective  date  will  be 
required  to  comply  with  the  AD.  and 
therefore  AD  compliance  would  not  be 
required  for  engines  already  undergoing 
a  shop  visit  as  of  the  AD  effective  date. 
The  FAA  concurs,  but  no  revision  of  the 
AD  is  required  because  the  wording  in 
t  he  proposed  rule  accounts  for  this 
situation. 

One  commenter  states  that  the 
compliance  requirements  should  be 
revised  to  minimize  economic  imparl 
due  to  major  engine  disassembly. 
Specifically,  moiUfication  of  the  LPT 
vane  cluster  assemblies  and  installation 
of  the  I^k).  6  bearing  scavenge  pump 
bracket  bushing  could  entail  major 
engine  disassembly  depending  on  the 
s(.-ope  of  work  perfomaed  at  tlw  next 
shop  visit  occurring  after  the  effective 
.  date  of  the  AD.  The  FAA  concurs  in 
ii.irt.  The  FAA  has  determined  tljat  tlie 
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m  Klification  of  the  li*T  vane  cluster 
as  iemblies  is  not  applicable  to  the 
er  gine  models  spedfied  in  this  AD.  and 
th  jrefore  has  eliminated  this 
re  ^uirement.  However,  the  compliance 
re  juirements  for  the  installation  of  the 
Ni ».  6  bearing  scavenge  pump  bracket 
bi  shing  is  still  required  at  the  next  shop 
vi  ;it  to  achieve  the  desired  level  of 
sa  ety. 

Dne  (x>mmeiiter  states  that  additional 
C.C  sts  could  be  incurred  due  to  lack  of 
a\  ailability  of  the  parts  required  by  this 
AI).  The  FAA  does  not  concur.  The  FAA 
hj  s  coordinated  this  AD  closely  with  . 
P'  \!  to  ensure  the  availability  of  the 
re  |uired  parts,  bi  addition.  PMA  parts 
ar !  specified  in  this  AD  as  an  acceptable 
al  eniative  for  PW  parts. 

Dne  commenter  states  that  the  -15  A/ 
-'  7A  models  were  the  only  engine 
gr  )up  to  have  the  initial  steel  duct 
ni  xlification  incorporated  during 
m  mufatrture  in  accordance  with  PW  SB 
N  ).  5697.  These  engines,  together  with 
a  imited  number  of  retrofitted  engines, 
w  11  be  the  only  ones  able  to  take 
a(  vantage  of  the  associated  industry 
SI  pport  program.  The  FAA  has  no 
c(  mment  on  the  extent  or  application  of 
ai  y  support  program  which  may  offset 
sc  me  of  the  costs  of  the  hardyrare 
re  {uired  by  this  airworthiness  directive. 
V\  hile  9on»e  operators  may  receive 
d  scounts  on  the  cost  of  the  containment 
hi  rdware,  the  economic  analysis  is 
c<  mputed  on  the  assumption  that  no 
d  scount  or  warranty  program  is 
a\  ailable.  Hierefore.  this  comment  is 
b(  yond  the  scope  of  the  AD  or  its 
e<  onomic  analysis. 

One  commenter  states  that  an 
a  emative  to  the  compliant*  end  date 

0  December  31. 1998,  should  be 

e!  pressed  in  hours  and  cycles,  with 
pi  (rformance  required  as  whichever 
o(  cur  later,  to  accomnwdate  low 
u  ilization  operators.  The  FAA  (»ncT.irs. 
T  le  FAA  performed  a  risk  analysis  to 
d  itermine  the  inspection  interval 
n  quirements  and  that  risk  analysis 
a<  counted  for  both  hi^  and  low 
u  ilization  operations.  However, 
d  itermining  the  hourly  and  cyclic 
«  uivalent  to  the  compliance  end  date 
s  ecified  in  the  AD,  theFAA  has 
d  tennined  that  the  fleet  average 
u  ilization  rate  can  be  applied  to  lovv 
u  ilization  operators.  The  FAA  has 
a(  ded  the  hourly  and  cj-dic  equivalents 
tt  the  AD. 
One  commenter  states  the  PW  JT8D- 

1  R  engines  should  be  exempted  from 
tl  e  requirement  to  install  the  thicker 

tl  ird  stage  tuihine  outer  air  seal  because 
tl  ese  engines  are  already  configured 
w  ith.a  turbine  shield  for  containment 
p  ot«t:tion.  The  FAA  does  not  concur. 
T  le  PW  |T«r)-17R  engines  require 


additional  containment  protection  due 
to  higher  rated  low  pressure  rotor 
speeds  on  these  engine  models. 
Therefore,  both  the  thicker  third  stage 
turbine  outer  air  seal  and  the  turbine 
shield  are  required  for  these  engine 
models. 

One  commenter  concurs  tvith  tlie  rule 
as  proposed. 

In  acidition,  the  FAA  has  determined 
tliat  inspections  of  the  third  and  fourth 
stage  LPT  blade  sets  in  aooordance  with 
the  procedures  and  intervals  described 
in  PVV  ASB  No.  5913.  Revision  5.  dated 
August  10, 1992;  or  PW  ASB  No.  S913. 
Revision  4.  dated  February  20. 1992. 
constitute  acceptable  alternative 
methods  of  complianoe  for  the 
inspeclions  required  by  paragraphs 
(a)(1)  and  (aKl)(iii)  of  this  AD. 

After  careful  re\'iew  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  intere.st  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  iiKirease  the  s(,-ope 
of  the' AD. 

The  FAA  estimates  that  6.000  engines 
installed  on  aircraft  of  U,S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
an  average  of  4  work  hours,  based  on 
fleet  configuration  mix,  per  engine  to 
a(xx)mplish  the  required  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  will  cost 
approximately  $7,235  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $44,730,000. 

The  regulations  adopted  herein  will 
not  have  substantial  diretn  effects  on  the 
States,  on  the  relatimship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  tfie  various 
levels  of  government.  'iTierefore.  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12666;  (2)  is  no*  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  e<:onomi<: 
impact,  positive  or  negative,  on  a 
substantial  number  <rf  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8530  (58  FR 
31902i  June  7. 1993)  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-9036,  to  read  as 
follows: 

94-20-08  Fran  &  Whitney:  Amendment  39- 
9036.  Docket  No.  93-ANE-83. 
Supersedes  AD  93-06-05,  Amendment 
39-8530. 

Applicabilitv:  Pratt  &  Whitnev  (PW)  JT8D- 
1,  -lA,  -IB.  -7,  -7A.  -7B.  -9.  -9A,  -11.  -15, 
-17.  and  -17R  turtxjfan  engines,  installed  on 
but  not  limited  to  Boeing  737  and  727  series 
aircraft,  and  McDonnell  Douglas  DC-9  series 
aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  aircraft  resulting 
from  engine  debris  following  a  low  pressure 
turbine  (LPT)  blade  or  shaft  failure, 
accomplish  the  following: 

(a)  For  engines  that  do  not  contain  fan 
exhaust  inner  front  duct  segment  assemblies 
that  are  installed  in  accordance  with  PVV 
Alert  Service  Bulletin  (ASB)  No.  6039, 
Revision  3,  dated  October  15. 1993.  or  earlier 
revisions  of  PW  ASB  No.  6039,  and  cither 
PW  honeycomb  third  stage  outer  airseal  Part 
Number  (P/N)  801931,  802097,  797594.  or 
798279;  or  Pyromet  Industries,  Inc., 
honeycomb  third  stage  outer  airseal  P/N 
PI9336;  or  McClain  International,  Inc., 
honeycomb  third  stage  outer  airseal  P/N 
M2433;  or  a  turbine  case  shield  assembly 
installed  in  accordance  with  PW  ASB  No. 
6039,  Revision  3,  d§ted  October  15, 1993,  or 
earlier  revisions  of  PW  ASB  No.  6039:  or  a 
third  stage  blade  set  that  has  third  stage 
turbine  blades  that  were  installed  in 
accordance  with  PW  SB  No.  5331,  dated 
October  27, 1982,  accomplish  the  following: 

(1)  Conduct  initial  and  repetitive 
inspections  on  installed  third  and  fourth 
stage  LPT  blade  sets,  and  remove  and  replace 
with  serviceable  blade  sets,  as  necessary,  in 
accordance  with  Part  1  of  th<; 
Accomplishment  Instructions  of  P\V  ASB  No. 


A5913,  Revision  6.  dated  October  15, 1993; 
or  PW  ASB  No.  5913.  Revision  5,  dated 
August  10, 1992;  or  PW  ASB  No.  5913. 
Revision  4,  dated  February  20, 1992,  as 
follows: 

(i)  Initially  inspect  the  blade  shroud 
crossnotches  of  the  third  stage  LPT  blade  set 
when  specified  in  paragraplw  (a)(l)(i)(A)  or 
(a)(l)(i)(B)  of  this  AD,  whichever  occurs  later. 
Engines  that  contain  a  third  stage  blade  set 
that  have  third  stage  turbine  blades  that  were 
installed  per  the  requirements  specified  in 
PW  Service  Bulletin  No.  5331,  dated  October 
27, 1982.  do  not  require  the  third  stage  blade 
set  inspection. 

(A)  Inspect  within  6,000  cycles  or  6,000 
hours  time  in  service,  whichever  occurs  first, 
since  new,  since  the  last  blade  shroud 
crossnotch  inspection  specified  in  Section 
72-53-12  of  PW  IT8D  Engine  Manual  P/N 
481672,  or  since  last  blade  shroud  crossnotch 
repair  that  was  accomplished  per  the 
requirements  specified  in  Section  72-53-12 
of  PW  JT8D  Engine  Manual  P/N  481672;  or 

(B)  Inspect  within  1,000  cycles  or  1.000 
hours  time  in  service,  whichever  occurs  first, 
after  the  effective  date  of  this  AD. 

(ii)  Initially  inspect  the  blade  shroud 
crossnotches  of  the  fourth  stage  LPT  blade  set 
when  specified  in  paragraph  (a)(l)(ii){A)  or 
(a)(l)(ii)(B)  of  this  AD,  whichever  occurs 
later.  Engines  that  contain  fan  exhaust  inner 
frx)nt  duct  segment  assemblies  that  were 
installed  per  the  requirements  of  PVV  ASB 
No.  6039.  Revision  3.  dated  October  15, 1993. 
or  earlier  revisions  of  PW  ASB  No.  6039.  do 
not  require  the  fourth  stage  blade  set 
inspection. 

(A)  Inspect  within  6.000  cycles  or  6.000 
hours  time  in  service,  whichever  occurs  first, 
since  new,  since  the  last  blade  shroud 
crossnotch  inspection  specified  in  Section 
72-53-13  of  PVV  IT8D  Engine  Manual  P/N 
481672,  or  since  last  blade  shroud  crossnotch 
repair  that  was  accomplished  per  the 
requirements  specified  in  Section  72-53-13 
of  PW  JT8D  Engine  Manual  P/N  481672;  or 

(B)  Inspect  within  1.000  cycles  or  1.000 
hours  time  in  service,  whichever  occurs  first, 
after  the  effective  date  of  this  AD. 

(iii)  Thereafter,  inspect  the  third  and  fourth 
stage  LPT  blade  sets  in  accordance  with  the 
procedures  and  inter\'als  specified  in  PVV 
ASB  No.  A5913,  Revision  6.  dated  October 
15,1993; 

(2)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD;  but  not  later  than  December 
31. 1999.  8.000  hours  time  in  service  after  the 
effective  date  of  this  AD,  or  7,000  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  latest,  install  the  improved  inner  front 
fan  exhaust  duct  and  associated  hardware  in 
accordance  with  Part  A  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6110,  Revision  1,  dated  October  15, 1993. 

(3)  At  the  next  access  to  the  third  stage 
turbine  air  sealing  ring  after  the  effective  date 
of  this  AD,  but  not  later  than  December  31, 
1999.  8,000  hours  time  in  service  after  the 
effective  date  of  this  AD,  or  7,000  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  latest,  install  the  improved  third  stage 
turbine  air  sealing  ring  and  associated 
hardware  in  accordance  with  Part  B  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6110,  Revision  1,  dated  October  15. 1993. 


Note:  Third  stage  turbine  outer  air  seal,  P/ 
N  M2533,  is  an  acceptable  alternative  to  PW 
P/N  811962  for  compliance  with  this 
paragraph. 

(4)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD.  but  not  later  than  December 
31. 1999,  8.000  hours  time  in  service  after  the 
effective  date  of  this  AD,  or  7,000  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  latest,  install  the  improved  No.  6 
bearing  scavenge  pump  bracket  bushing  in 
accordance  with  the  Accomplishment 
Instructions  of  PVV  ASB  No.  A6131,  dated 
August  24, 1993. 

(5)  Accomplishment  of  the  installations 
required  by  paragraphs  (a)(2),  (a)(3).  and 
(a)(4)  of  this  AD  constitutes  terminating 
action  to  the  repetitive  insp)ections  required 
by  paragraph  (a)(1)  of  this  AD. 

(b)  For  engines  that  do  contain  fan  exhaust 
inner  front  duct  segment  assemblies  that  are 
installed  in  accordance  with  PVV  ASB  No. 
6039,  Revision  3,  dated  October  15, 1993.  or 
earlier  revisions  of  PW  ASB  No.  6039.  and 
either  PVV  honeycomb  third  stage  outer 
airseal  P/N  801931,  802097,  797594.  or 
798279:  or  Pyromet  Industries.  Inc., 
honeycomb  third  stage  outer  airseal  P/N 
PI9336;  or  McClain  International,  Inc.. 
honeycomb  third  stage  outer  airseal  P/N 
M2433:  or  a  turbine  case  shield  assembly 
installed  in  accordance  with  PVV  ASB  No. 
6039.  Revision  3,  dated  October  15,  1993.  or 
earlier  revisions  of  PVV  ASB  No.  6039:  or  a 
third  stage  blade  set  that  has  third  stage 
turbine  blades  that  were  installed  in 
accordance  with  PW  SB  No.  5331,  dated 
October  27, 1982.  perform  the  installations 
required  by  paragraphs  (a)(2).  (a)(3),  and 
(a)(4)  of  this  AD.  at  the  times  specified  in 
those  respective  paragraphs. 

(c)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal,  where 
engine  maintenance  entails  separation  of 
pairs  of  major  mating  engine  flanges  or  the 
removal  of  a  disk.  hub.  or  spool  at  a 
maintenance  facility  that  is  capable  of 
compliance  with  the  instructions  of  this  AD. 
regardless  of  other  planned  maintenance, 
except  for  field  maintenance  tA'pe  activities 
performed  at  this  maintenance  facility  in  lieu 
of  performing  them  on-wing  or  at  another 
peripheral  facility. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Engine  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AL) 
can  be  accomplished. 

(f)  The  installations  shall  be  done  in 
accordance  with  the  following  ser\  ire 
documents: 
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Document  Na 


•Pfl  A8B  No.  A9913 


AppemteA 


Total  (Moeeae. 
PWASBMo.ASne 


Total  p^^BC  59. 
PW  ASS  Mo.  A6I31 
Total  pages:  13. 


This  incorponrtion  bv  rpfwtfm*  *vas 
iipproved  by  tbe  Director  of  the  Federal 
Kegi.stef  in  accordanoe  with  S  U.S.C  552(a1 
and  1  CFK  part  51.  Copies  may  l»«  dbtained 
from  Pnm  ft  Wkitam,  400  t^in  Street.  East 
Hartford.  CTOSloe.  Copies  taw  be  inspected 
at  the  FAA.  New  England  Region.  Offioe  of 
the  Aasistaat  (3uef  CounaeL  12  New  Ef^nd 
Executive  Pask,  BuriiogtaMi,  MA:  or  at  the 
Office  of  the  Federa]  Register,  SOU  North 
Capitol  Street,  NW..  suite  700.  Wastiington. 
DC. 

(g)  This  anendmeat  tiecomes  effective  on 
November  14. 1994. 

Issued  in  Burlington.  Mas.sjidiusptts,  on 
September  22. 1994. 

Mark  C  Fuhner. 

Acting  Manager,  Engine  and  Propelhr 
Directorate.  Aircraft  Certiftcatioa  Service. 
IFK  Dck:.  94-24200  Fiied  10-12-M;  8:45  am) 

BtLUNO  eooe  4»i*>f»^ 


14CFRPart39 

[Docket  No.  93-ANE-72:  AmerMtaient  39- 
9037;  AD  94-20-Oq 

Airworthiness  Directives;  Pratt  & 
Whitney  JT80  Series  Turtwfan  Engines 

AGBtCY:  Federal  Aviation 
AdniLnistration.  DOT. 
ACTiOM:  Fioai  rule. 


SUMMARY:  This  amendmeot  supersedes 
an  existlDg  airworthioess  directive  {ADJ. 
applicable  to  certain  Pratt  &  Whitney 
(PW)  JT8D  series  turbofan  engioes.  that 
t:urrently  requires  initial  and  repetitive 
iQspectioDS  of  installed  third  and  fourth 
stage  low  pressure  turbine  (LPT)  btad« 
sets  for  blade  shroud  cros.«aiotiii  wear. 
iiad  removal  of  blade  sets  found  with 
excessively  worn  Made  shroud 
croRsnotches.  This  amendment 
continues  to  require  inspt-ctjons.  and 
ninnvql.  if  neces.sary.  of  blade  sets,  but 
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October  15.  1993. 
febniary20, 1992. 
October  15,  1993. 
February  20. 1992. 
October  15,  1993. 
Fetonjary20, 1992. 
October  15.  1993. 
October  15.  1993. 
August  10.  1992. 
September  28, 1990. 
October  15.  1993. 
Apr!  2. 1990. 
September  28.  1990. 
April  2, 1990. 

October  15.  1993. 
Mardi  19,  1993. 
October  15.  1993. 

August  24. 1993. 


a  io  requires,  as  a  tenniaatiag  action  to 
tl"  ;  inspections:  installation  ^improved 

~^  containment  hardware,  installation 
improved  No.  6  bearing  scavenge 

^mp  bracket  bushing,  and 

}dihcation  and  retaarking  with  a  new 

intification  number  third  and  fourth 
.stige  LPT  vanes  vrith  a  reduced 
pbtfonn  leading  edge  dimension.  This 
artiendment  is  prompted  by  reports  of 
additional  uncontained  engine  failures 
since  publication  of  the  current  AD,  and 
tliB  availability  of  improved  LPT 
containment  hardware.  The  actions 
sOecified  by  this  AD  are  intended  to 
pi  event  d^age  to  the  aircraft  resuhing 
fr  )m  engine  debris  following  an  LPT 
b  ade  or  shaft  failure. 
Di  iTES:  Effective  November  14. 1994. 

The  incorporation  by  reference  of 
CI  rtain  pubhcatioos  listed  in  the 
re  ^uiations  is  approved  by  the  Director 
o  the  Federal  Ri^ster  as  of  November 
1'  ,  1994. 

Al  tfMESSES:  Ttie  service  information 
n  ferenced  in  this  AD  may  be  obtained 
fr  )m  Pratt  &  Whitney,  400  Main  Street. 
Ei  ist  Hartford,  CT  06108.  This 
ir  formation  may  he  examined  at  the 
Fi  ideral  Aviation  Administration  (FAA). 
N  iw  England  i^ion,  Offk:e  of  the 
A  ;sislant  Chief  Counsel,  12  New 
E  igLand  Executive  Park,  Burlington,  MA 
0  803-5299;  or  at  the  Office  of  the 
F  ideral  Register,  800  North  Capitol 
S  reet.  NW.,  suite  700,  Washington.  DC. 
F<  IR  FURTHER  INFORMATION  CONTACT: 
N  ark  A.  Rumizen.  Aerospace  Er^ueer. 
E  igine  Certification  Office.  FAA,  Et^ne 
and  Propeller  Directorate.  12  New 
Eagland  Executive  Park,  Burhngton;  MA 

0  803-5299:  telephone  («17)  238-7137. 
ft  4(617)238-7199. 

a  IPPLEMENTARY INFORMATIDN:  On  May  4, 

1  192.  the  Federal  AviatioB 


Administration  (FAA)  issued  AD  92- 
10-05,  Amendment  39-«Z39  (57  FR 
23050,  June  1, 1992).  applicable  to  Pratt 
&  Wliitney  {PW)  JT8D-15A.  -17A.  and 
-17AR  engines,  to  require  initial  and 
repetitive  inspections  of  the  third  and 
fourth  stage  low  pressure  turbine  (LPTJ 
blade  sets  for  excessively  worn  blade  • 
shroud  crossnotches.  and  the  removal  of 
blade  sets  found  with  excessively  worn 
blade  crossnotches.  That  AD  is  not 
applicable,  however,  to  PW  JTSD-ISA. 
-17A,  and  -1 7 AR  engines  that  contain 
the  third  and  fourdi  stage  LPT 
containment  hardware  installed  in 
accordance  with  PW  Alert  Service 
Bulietin  (ASB)  No.  6039.  Revision  1. 
dated  February  20.  1992. 

A  proposal  to  cunend  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  by  superseding  AD  92-10-05, 
Amendment  39-8239  (57  FR  23050. 
June  1, 1992),  was  published  in  the 
Federal  Register  on  December  28. 1993 
(,'V8  FR  68570).  That  amnion  proposed  tt) 
continue  to  require  repetitive 
inspections  of  installed  third  and  fourtli 
stage  LPT  blade  sets  for  blade  shroud 
crossnotch  wear,  and  removal  of  blade 
sets  found  with  excessively  worn  blade 
shroud  crossnotches.  These  inspections 
are  not  required,  however,  for  PW  fTBD- 
15 A.  -17A.  and  -17AR  engines  that 
contain  the  third  and  fourth  .<rtage  UT 
contaiimient  hardware  installed  in 
accordance  with  PW  ASB  No.  6039, 
Revisfon  3.  dated  Odobw  15, 1993,  or 
earlier  re\'isions. 

That  notice  of  proposed  rulemnkitig 
(NPRM)  also  proposed  to  require, 
however,  for  all  engines,  installation  ol 
improved  third  stage  LPT  contaunnent 
hardware  at  the  next  access  to  the  third 
stage  LPT  air  sealing  ring,  but  not  later 
than  Dec:ember  31, 1996;  installation  ot 


the  improved  fourth  stage  LPT 
•containment 'hardware  at  the  next  shop 
visit,  but  not  later  than 'Decenlber  31. 
1998;  installation  df  the  unproved  No.  6 
bearing  scavenge  puny!)  braoket.bushing 
at  the  next  shop  visit,  but  not  later  than 
December  31. 1998;  andmodiGcation 
and  remarising  Miith  a -new  identification 
nuroberthird  and  .fourth  stage  LPT 
vanes^with  a  reduced  platform  leading 
edge  dimension  at  the  next  shop-visit, 
'but  not  later  than  December  31. 1998. 
The  instdllafion  of  improved 
containment  hardware  would  serve  as 
terminatiiig  action  for  the  repetitive 
inspections. 

The  actions  would  be  required  to  tbe 
acGomplisfaedtin  accordance  (With  the 
fdllowing^ervice  documents:  PW  ASB 
No.  A5913.  Revision  6,  dated  October 
15. 1993,  that  describes  the  third  and 
fourth  stage  LPT  blade  set  inspection 
procedures  and  replacement 
requirements;  PW  ASB  No.  A6U0, 
Revision  1,  dated  October  15, 1993.  tliat 
describes  procedures  for  installation  of 
improved  LPT  containment  ^hardware; 
PW  ASB  No.  A6131.  dated  August  24. 
1998. 'that. describes  procedures  for 
installation  of  an  in^pro\'edTJo.€ 
bearing  scavenge  pump  bracket  bushing: 
and  PW  SB  No.  5748.  Revision^,  dated 
August  3. 1993.  that  describes 
modification  and  remarking  witli  a  new 
identification  number  tliird  and  fourth 
stage  LPT  vanes  with  a  reduced 
platform  leading  edge  dimension. 

interested |>ersons  havebeen  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  Io  the 
comments  received. 

The  FAA  received  several  comments 
that  state  that  inspections  and 
modifications  are  available  that  address 
the  root  cause  of  shaft  fradures  and 
blade  failures,  whereas  the  installation 
of  the  containment  hardware  does  not. 
and  should  therefore  not  Ite  mandated. 
The  FAA  does  not  concur.  Currently  . 
available  inspections  and  modifications 
only  protect  against  known  ferlure 
modes,  whereas  the  containment 
hardware  will  diminish  the  severity  of 
all  failure  modes,  both  known  and 
unknown,  by  protecting  the  aircraft 
fromdamage  due  to  un<:ontaioed  engine 
debris. 

One  commenter  states  that  tiie  FAA's 
economic  analysis  doesnot  reflect  the 
true  cost  of  the  containment  hardware. 
The  FAA  does  not  concur.  The  intent  of 
the  economic  analysis  is  to  quantify  the 
total  direct  cast  to  operators  of  the 
proposed  rule.  The  analysis  does, 
however.. account  for  eiigines-currently 
equipped  with  the  required  parts,  and 
the  price  for  Ihe  lequiied  ^arts  quoted 
'in  the ^iroposedjule  is  actually  an 


average  value  that  reflects  costs  for  these 
•wigines. 

One  comnienter  states  that  the  FAA 's 
economic  analysiis  does  not  account  for 
the  increased  hielcosts  resulting  from 
the  added  weight  dfttfae  containment 
hardware.  The^oonomic  analysis 
reflects  the  direct  costs  of  performing 
the  requirements  of  the  AD.  Since  the 
FAAihasdetennined'that:the  AD  is 
required'to  comet  an  unsdfecondition 
found  in  engines  ofithistype  design, 
and.  therefore,  operators  must^perfomi 
itlie  requirements  ofthe  AD  in  order  to 
ensure  the  continued  airworthiness  of 
the  engines  they  operate,  a  comparison 
of  the  costs  of  operating Ihenngine  with 
and  >witliout  the  required  containment 
hardware  would  not  he  proper. 

One  commenter  states  that  the 
definition  of  sbqp  wisit  stated  in  tlie 
proposed  lule  encompasses  many  t\;pes 
of  minor  or  peripheral  jnaintenance 
activities  where  installation  of  the 
containment  hardware  cannot  be 
accon^pliahed.  thus  causing  a  ioroed 
induction  into  an  overhaul  facility.  The 
FAA  concurs.  The  shop  visit  definitior) 
has  been  revised  to  address  this 
commenter's  concern. 

One  coounenter  states  that  adopting 
separate  rules  forseparate  groupings  of 
PW  rr8D  engine  models  in  Docket  Nos 
93-ANE-72  and  93-ANE-83  is  not 
justified  since  both  address  the  same 
safety  concern.  Jn  addition,  separating 
into  two  separate  rules  also  avoids  a 
major  nile  classification  and  thereby 
reduces  the  economic  impact  Of  eatih 
separate  action.  The  FAA  does  not 
concur.  ThefAA  issues  airworthiness 
directives  based  on  :product  type  design, 
not  based  on  a  failure  mode,  the  result 
of  a  failure  mode,  or  the  description  of 
a  safety  concern.  Therefore,  it  isquite 
po.ssible.  as  in  this  case,  that  more  than 
one  AD  will  address  the  same  or  verj 
similar  issues  as  they  apply  to  more 
than  one  type  design  or  more  than  one 
variant  of  a  t>»pe  design.  In  addition,  in 
this  case,  each  AD  docket  number  cited 
by  the/:onimenter  proposed  to 
supersede  an  existing  AD.  Tlierefore.  the 
AD's  need  to  remain  separate  to 
maintain  consistency  with  the 
superseded  AD's  in  order  to  simplify  the 
tracking  of  compliance  by  PW  JT8D 
operators.  Further,  the  economic  impact 
of  both  ntles  combined  would  amount 
to  approximately  551,00(1.600.  whiiih  is 
far  below  the  threshold  for  det:laring  a 
t:ombined  AD  a  significant  regulator}- 
action  under  £.xecutive  Order  12886  or 
a  significant  rule  under  existing  DOT 
regulator}'  policy. 

The  FAA  received  several  comments 
that  state  that  theF'AA  should  evaluate 
PW  JT«D  engine  models -separatelylo 
determine  if  dll  modelsreqirire  the 


proposed  actions  to  beaccomphshed.  or 
if  some  models  can 'be  exempted  from 
compliance  due  to  differences  in  design 
or  demonstrated  operationdl  safety.  The 
FAA  does  not  concAir. 'Design 
differences  between  the  various  PW 
rrSD  engine  models  were  evaluated  and 
no  significant  differences,  other  than 
low  pressure  rotor  ^peed  in  the  higher 
rated  engines,  were  revealed  that  could 
impact  containment  capability.  TTie 
increased  low  pressure  rotor  speeds  are 
protected  for  m  the  design  dfthe'higher 
rated  engines-withihe  addrtion  of  a 
turbine  shield^  and  the  historical  event 
data  does  not  indit:ate  that  these  higher 
low  pressure  rotor  speeds  result  in  a 
greater  number  of  uncontained  failures. 

One  commenter  states  that  an 
ahemative  to  the  compliance  end  date 
of  December  31, 1998.  should  l)e 
e.vpressed  in  hours  and  cycles,  with 
performance  required  as  Whichever 
occur  later,  to  acoommodate  low 
utilization  operators.  The  FAA  {incurs 
The  FAA  performed  a  risk  anaU-Bis  to 
determine  the  inspection  inter\'al 
requirements  and  hourly  and  cyclic 
equivalents  to  the  compliance  end  date 
were  derived  from  that  risk  analysis. 
The  FAA  has  added  the  hourly  and 
cyclic  equivalents  to  the  AD.  ' 

The  FAA  received  several  c;omnients 
that  state  that  the  compliance 
requirements  shotild  be  revised  to 
minimize  economic  impact  due  to  major 
engine  disassembly.  Specifically, 
modification  of  the  LFf  vane  c:ruster 
assemblies  and  installation  of  the  No.  6 
liearing  scavenge  pump  bracket  bushing 
(iould  entail  major  engine  disassembly 
depending  on  the  scope  of  work 
performed  at  the  next  shop  visit 
ot;(:urriiig  after  the  effective  date  of  the 
AD.  The  FA. ^concurs  in  part.  The  FAA 
has  determined  that  the  modific  iti  )n  of 
the  LPT  vane  cluster assemblje^  .an  be 
accompUshed  at  thenext  part  accetis 
and  still  meet  safety  objectives. 
However,  the  compliance  requirenieiits 
for  the  installation  of  the  No.  6  bearing 
sc.avenge  pump  bracket  bushing  is  still 
required  at  the  next  shop  visit  to 
aciiieve  the  desired  level  of  safet> . 

The  FAA  rec;eived  several  comments 
that  state  that  P^M.\  3rd  stage  outer  air 
.seal.  Part  "Number  (P/N)  M253.1. 
manufactured  by  McClain  International, 
should  be  an  acceptable  alternative 
installation  to  the  corresponding  PW 
part.  P/N  811962.  The  F.\A  c;on<:urs. 
Third  stage  turbine  outer  air  seal,  P/N 
M2533,  has  been  granted  FAA  PMA 
approval,  and  therefore  meets  all 
applic:able  Federal  Aviation  Regulations 
and  is  directly  interchangeable  with  PW 
P/N  811962.  the  AD  has  been  revised 
to  specify  P/N  M2533  as  an  ac:ceptable 
installation. 
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One  commenter  states  the  PW  JT8D- 
17R  and  -17AR  engines  should  be 
exempted  from  the  requirement  to 
install  the  thicker  third  stage  turbine 
outer  air  seal  because  these  engines  are 
already  configured  with  a  turbine  shield 
for  containment  protection.  The  FAA 
does  not  concur.  The  PW  JT8D-17AR 
engines  require  additional  containment 
protection  due  to  higher  rated  low 
pressure  rotor  speeds  on  these  engine 
models.  Therefore,  both  the  thicker 
third  stage  turbine  outer  air  seal  and  the 
turbine  shield  are  required  for  these 
engine  models.  * 

The  FAA  received  two  comments-that 
state  that  additional  costs  could  be 
incurred  due  to  lack  of  availability  of 
the  parts  required  by  this  AD.  The  FAA 
does  not  concm.  The  FAA  has 
coordinated  this  AD  closely  with  PW  to 
ensure  the  availability  of  the  required 
parts.  In  addition,  PMA  parts  are 
specified  in  this  AD  as  an  acceptable 
alternative  for  PW  parts. 

One  commenter  concurs  with  the  rule 
as  proposed. 

The  FAA  has  extended  the 
compliance  end  date  to  December  31, 
1999,  in  order  to  maintain  consistency 
with  AD  94-20-08.  Docket  No.  93- 
ANE-83.  In  addition,  the  compliance 
requirement  for  modification  of  the  LPT 
vane  cluster  assemblies  has  been  revised 
to  exempt  engines  that  incorporate  PW 
SB  No.  5859,  Revision  3,  dated  January 
22, 1991,  or  earlier  revisions. 

In  addition,  the  FAA  has  determined 
that  inspections  of  the  third  and  fourth 
stage  LPT  blade  sets  in  accordance  with 
the  procedures  and  intervals  described 
in  PW  ASB  No.  5913,  Revision  5,  dated 
August  10, 1992;  or  PW  ASB  No.  5913. 
Revision  4,  dated  February  20, 1992, 
constitute  acceptable  alternative 
methods  of  compliance  for  the 
inspections  required  by  paragraph  (a)(l] 
of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  oi}erator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  944  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  an  average  of  4  work 
hours,  based  on  fleet  configuration  mix, 
per  engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $7,235  per 
engine.  Based  on  these  figures,  the  total 
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c  )st  impact  of  the  AD  on  U.S.  operators 
i  '>  estimated  to  be  $7,037,520. 

The  regulations  adopted  herein  will 
r  ot  have  substantial  direct  effects  on  the 
£  tates,  on  the  relationship  between  the 
r  ational  government  and  the  States,  or 

0  n  the  distribution  of  power  and 

r  ssponsibilities  among  the  various 
li  ivels  of  government.  Therefore,  in 
a  xordance  with  Executive  Order  12612, 
i  is  determined  that  this  final  rule  does 

1  ot  have  sufficient  federalism 

i:  nplications  to  warrant  the  preparation 
c  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
c  iTtify  that  this  action  (1)  Is  not  a 
"  significant  regulatory  action"  under 
E  xecutive  Order  12866;  (2)  is  not  a 
'  significant  rule"  under  DOT 
F  egulatory  Policies  and  Procedures  (44 
F  R  11034,  February  26. 1979);  and  (3) 
V  'ill  not  have  a  significant  economic 
i  npact,  positive  or  negative,  on  a 
s  ibstantial  number  of  small  entities 
u  nder  the  criteria  of  the  Regulatory 
F  lexibility  Act.  A  final  evaluation  has 
b  een  prepared  for  this  action  and  it  is 
c  antained  in  the  Rules  Docket.  A  copy 
c  f  it  may  be  obtained  from  the  Rules 
I  ocket  at  the  location  provided  under 
t  le  caption  ADDRESSES. 

I  ist  of  Sub|ects  in  14  CFR  Part  39 

Air  Transportation,  Airqraft,  Aviation 
s  ifety.  Incorporation  by  reference, 
i  afety^ 

J  doption  of  the  Amendment 

Accordingly,  pursuant  to  the 
a  uthority  delegated  to  me  by  the 
J!  idministrator,  the  Federal  Aviation 
i  administration  amends  part  39  of  the 
I  ederal  Aviation  Regulations  (14  CFR 
I  art  39)  as  follows: 

i  ART  39— AIRWORTHINESS 
I  IRECTIVES 

1.  The  authority  citation  for  part  39 
(  ontinues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
a  [id  1423;  49  U.S.C.  106(g);  and  14  CFR 
1 1.89. 

j  39.13    [Amended] 

2.  Section  39.13  is  amended  by 

I  jmoving  Amendment  39-8239  (57  FR 
4  3050,  June  1, 1992)  and  by  adding  a 
I  ew  airworthiness  directive, 
i  imendment  39-9037,  to  read  as 
i  )llows: 

J  (-20-09  Pratt  &  Whitney:  Amendment  3»- 
9037.  Docket  93-ANE-72.  Supersedes 
AD  92-10-05.  Amendment  39-8239. 
Applicability:  Pratt  &  Whitney  (PW)  Model 
J  rsD-lSA,  -17 A.  and  -17AR  turbofan 
e  ngines,  installed  on  but  not  limited  to 
i  oeing  737  and  727  series  aircraft,  and 
I  IcDonnell  Douglas  DC-9  series  aircraft. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  aircraft  resulting 
from  engine  debris  following  a  low  pressure 
turbine  (L.PT)  blade  or  shaft  failure, 
accomplish  the  following: 

(a)  For  engines  that  do  not  contain  PW 
honeycomb  third  stage  outer  airseal.  Part 
Number  (P/N)  801931,  802097,  797594.  or 
798279,  or  Parts  Manufacturer  Approval 
honeycomb  third  stage  outer  airseal  P/N 
PI9336  or  P/N  M2433.  and  fan  exhaust  inner 
front  duct  segment  assemblies  that  are 
installed  in  accordance  with  PW  Alert 
Service  Bulletin  (ASB)  No.  6039.  Revision  3, 
dated  October  15, 1993,  or  earlier  revisions, 
accomplish  the  following: 

(1)  Conduct  initial  and  repetitive 
inspections  on  installed  third  and  fourth 
stage  LPT  blade  sets,  and  remove  and  replace 
with  serviceable  blade  sets,  as  necessary,  in 
accordance  with  the  requirements  of  Part  2 
of  the  Accomplishment  Instructions  of  PW 
ASB  No.  A5913.  Revision  6.  dated  October 
15. 1993.  as  follows: 

(i)  Initially  inspect  the  blade  shroud 
crossnotches  of  the  third  stage  LPT  blade  set 
when  specified  in  paragraph  (a)(l)(i)(A)  or 
(a)(l)(i)(B)  of  this  AD.  whichever  occurs  later, 
as  follows: 

(A)  Inspect  within  3.000  cycles  or  3,000 
hours  time  in  service,  whichever  occurs  first, 
since  new.  since  the  last  blade  shroud 
crossnotch  inspection  specified  in  Section 
72-53-12  of  PW  yiSD  Engine  Manual  P/N 
481672.  or  since  the  last  blade  shroud 
crossnotch  repair  that  was  accomplished  per 
the  requirements  specified  in  Section  72-53- 

12  of  PW  JT8D  Engine  Manual  P/N  481672: 
or 

(B)  Inspect  within  500  cycles  or  500  hours 
time  in  service,  whichever  occurs  first,  after 
the  effective  date  of  this  AD. 

(ii)  Initially  inspect  the  blade  shroud 
crossnotches  of  the  fourth  stage  LPT  blade  set 
when  specified  in  paragraph  (a)(l)(ii)(A)  or 
(a)(l)(ii)(B)  of  this  AD,  whichever  occurs 
later,  as  follows: 

(A)  Inspect  within  3,000  cycles  or  3.000 
hours  time  in  service,  whichever  occurs  first, 
since  new,  since  the  last  blade  shroud 
crossnotch  inspection  specified  in  Section 
72-53-13  of  PW  IT8D  Engine  Manual  P/N 
481672,  or  since  the  last  blade  shroud 
crossnotch  repair  that  was  accomplished  per 
the  requirements  specified  in  Section  72-53- 

13  of  the  PW  JT8D  Engine  Manual  P/N 
481672;  or 

(B)  Inspect  within  500  cycles  or  500  hours 
time  in  service,  whichever  occurs  first,  after 
the  effective  date  of  this  AD. 

(lii)  Thereafter,  inspect  the  third  and  fourth 
stage  LPT  blade  sets  in  accordance  with  the 
procedures  and  intervals  specified  in  PW 
ASB  No.  A5913,  Revision  6,  dated  October 
15, 1993. 

(2)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD;  but  not  later  than  December 
31, 1999,  8,000  hours  time  in  service  after  the 
effective  date  of  this  AD,  or  7,000  cycles  after 
the  effective  date  of  this  AD;  whichever 
occurs  latest,  install  the  improved  inner  front 
fan  exhaust  duct  and  associated  hardware  in 
accordance  with  Part  A  of  the 
Accomplishment  Instructions  of  PW  ASB  No. 
A6110,  Revision  1,  dated  October  ^5.  1993. 


(3)  At  tlie  next  access  to  the  third  stage 
turbine  air  sealing  ring  afterthe  effective. date 
of  this  AD.ibut  not  later  than  Decentlier  31. 
1999.  6,000  hours  time  in  service  after  the 

,  pffective  date  of  this  AD.or  7.000  cycles  after 
the  effective  date  of  this  AD.  .whichever 
nctiTs  latest,  install  the  improved  third  stage 
tnrtjine  air  sealing  ring  and  associated 
hardware  in  accordance  with  Part  B  of  the 
Ac(  omplishment  Instructionrof  PW  ASBIMo. 
.'XKno.  Revision l.datedGctober  15. 1993. 
Note:  Third  stage  turbine  outer  au-  sfal,  P/ 
N  M2533,  is  an  acceptable  alternative  to  PW 
r/N  611962  for  compliance  with  this 
paragraph. 

(4)  At  the  n&xtshfip  visit  after  the  efftctivc 
date  of  this  /VD.  but  not'luter  than  December 
31, 1999.  8.000  hours  time  in  service  after  the 
effective  date  of  this  AD  or  7,000  cycles  after 
the  effective  date  nf  this  AD.  whichever 
occurs  latest,  install  ttieiimproved  No.  6 
k-aring  scavangp  pump  bracket  bushing  in 
accordance  with  the  Accomplishment 
Instructions  of  PW  ASB  No  A6131.  datfd 
August  24. 1993. 

(5)  For  engines  that  do  nut  incor{>orate  I'W 
SB  No.  5859,  Revision  3.  dated  January  22. 
1991,  or  earlier  revisions,  accomplish  the 
following:  at  the  next  accessibility  to'the 
thirtl  nnd  fourtli  stage  LPTvune  duster 
asspmblies  afterthe  effective  date  «»f  this  AD. 


hut  not  later  than  December  31. 1999.  8.000 
hours  time  in  serx'ice  after  the  effective  date 
of  this  AD  or  7, 0(J0  cycles  after  the  effective 
date  of  thin  AD.  whichever  is  latest,  remove 
material  from  the  inner  platform  leading  edge 
on  third  and  fourth  stage  LPT  x-ane  and  vam- 
cluster  as.semblies.  and  reidentify  these 
modified  vanes  in  accordance  with  the 
AcLompliBhrneut  Instructions  ofPW  SB  No. 
5748,  Revision  5.  dated  August  3, 1993. 

(61  Accomplishment  of  the  installations 
and  modification -required  b>'  paragraphh 
(a)(2).  (a)(a),  (aH4),  and  (a)(5)  of  this  AD 
constitutes  terminating  action  to  the 
inspections  ntquired  by  paragraph  (a)(T|  of 
this  AD. 

(b)  For  eiigines'that  do  contain  PW 
hoiH'vcomb  third  stage  outer  airseal.  P/N 
801931.  802097. 7H7594.  or  79827Q.  or  Parts 
Manufacturer  Approval  honeycomb  third 
stage  outer  airseal  P/NPlgSSe  or  P/N  M2433. 
and  fan  exhaust  inner  front  duct  segment 
assemblies  that  are  installed  in  accordance 
with  PW  ASB  No.  6039.  Revision  3.  dated 
O.tnlier  15.  1993,  or  earlier  revisions, 
perform  the  installations  and  modincatirin<. 
rocjuirod  by  para<^niphs  (a)(2).  (b)(3),  (a)(4). 
and  {a)15)  of  this  AD  at  the  times  specified 

in  those  respective  paragraphs. 

(c)  For  the  purpose  of  this  AD.a  shop  visit 
is  defined  as  an  engine  removal  where  engine 
maintenance  entails  separation  of  pairs  of 


major  mating  engine  flanges  or  the  n^mcual 
of  a  disk,  hub.  or  spool  at  a  maintenance 
facility  that  ifi  capable  of  compliance  with  the 
requirements  of  this  AD.  regardless  of  ot.'ier 
planned  maintenance,  except  for  fiald 
maintenance  type  activities, performed  at  this 
maintenance  facility  in  lieu  of  performing 
them  on-vving  or  at  another  peripheral 
facility. 

(d)  An  alternative  method. of  complianoe  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  m.n  be 
used  if  approved  by  ft»e  Manager.  Engine 
Certification  Office.  The  request  should  he 
forwarded  through  an  appropriate  FA.^ 
I'rincipal  Maintenance  Inspector,  who  ntay 
add  comments  and  tlien  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note:  Information  concerning  the  e^ti'strnce 
of  approved  alternative  method  ot 
compliance  with  this  AD.  if  any.  mav  Ix- 
obtained  from  the  Engine  Certification  Office. 

(e)  Special  flight  permits  may  be  issiif  d  in 
accordance  with  .sections  21.197  and  21.199 
of  the  Federal  Aviation  ■Regulations  (54  C3^ 
21.197  and  21.199)  to  operate  tiif  ain^aft  to 
a  l(x:ation  where  the  requirements  of  tins  ,^D 
can  be  accomplished. 

(f)  The  inspections  and  modinj;ation  shall 
l)e  done  in  accordance  with  the  following  . 
sen  ice  bulletins: 


Document  No. 


PW  /VSB  No.  A5913 


Appendix  A 


Total  pages:  26 
PW  ASB  No.  A6n0 


Total  pages:  59 
PW  ASB  No.  A6t31 
Total  pages:  13. 
PW  SB  No.  5748  .... 


Total  pages:  18 


Pages 


1 

2 

3-8 

9 

10, 

11 

12 

1 

2-3 

4 

5 

6 

7 

8-14 

1 

2 

3-59 

1-13 

1 

2 

3-4 

5-10 

11-12 

13-16 

17-18 


Revision 


6 

4  „. 

6 „ 

4  . .„. 

6  „......„ 

4  ....„ 

6 „.. 

6 

5 

2 

•6 

Original 

2 

Original 


1  

Original 
1  


Original 


Date 


October  15.  1Q93. 
Fetxuary  20,  1992. 
October  15.  1993. 
February  20,  1992 
October  15,  1993 
February  20.  1992 
October  15,  1993 
October  15.  1993 
August  10,  1992. 
Septemtjer  28.  1990. 
October  15.  1993. 
April  2.  1990. 
September  28.  1990 
Apnl  2,  1990. 

October  15.  1993 
March  19,  1993. 
October  15.  1993 

August  24,  1993. 

August  3.  1993 
September  15. 1988. 
August  3.  1993. 
September  15,  1988. 
August  3.  1993. 
September  15. 1968 
Octobers,  1989 


This  incorporation  by  reftirence  was 
approved  by  the  Director  ofthe  Federal 
Register  in  accordancewKhSTI.S.C.  552(a) 
and  liCFR  part  51. 'Copies  may  be-dbtained 
from  Pratt*'Wbitney.i«K)'MHinStreet,  East 
Hartford,  CT  06108.  Copies  may  l>e  inspected 
at  the  FAA,  New  finglandltegion.  Office  of 
the  As8istant'Chi0f  Counsel,  12  Mew  England 
Exeruti\-eiPark,*urlington.  WA;  oral  the 


Office  of  the  Federal  Kpgister.  800  North 
Capitol  Sh-ef>t,  NtV.,  suite  TOO.  Washington 

Dc:. 

(g)  This  auiendnient'becomes  efft^tivj-  on 
Novemlior  14. 1994. 


Issii(!<l  in  BurlingtttQ.t^assachuHetls.  on 
Scptemlior  22. 1BH4. 

MarkCFulmec, 

Actini' Managfir.  Engine andPmp^lt^ 
Dirpctortrte.  Aircraft  Ceftlficutien  Sfnive. 
|FR  Dck:.  94-24201  Filed  10-12-94:  8:45  anil 
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14CFRPart71 

[Airspace  Dock*!  No.  94-AGL-;25] 

Modification  of  Class  D  Airspace;  NAS 
Glenview,  IL,  and  Establishment  of 
Class  D  and  Class  E  Airspace; 
Wheeling,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  IX)T. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Glenview  Naval  Air 
Station  (NAS).  IL,  by  amending  the 
area's  effective  hours  to  coincide  with 
the  associated  air  traffic  control  tower's 
hours  of  operation.  This  action  also 
establishes  Class  D  and  E  airspace  at 
Palwaukee  Municipal  Airport. 
Wheeling.  IL.  Wheeling.  IL.  previously 
had  airspace  coverage  from  the  full-time 
Class  D  airspace  area  at  NAS  Glenview. 
IL.  The  part-time  Class  D  airspace  area 
at  NAS  Glenview.  IL,  however,  is  not 
adequate  for  Wheeling,  IL.  The 
Wheeling,  IL,  Class  D  airspace  effective 
hours  will  coincide  with  the  associated 
air  traffic  control  tower's  hours  of 
operation  and  the  Class  E  airspace  will 
be  effective  when  the  associated  air 
traffic  control  tower  is  closed.  The 
intent  of  this  action  is  to  establish  Class 
D  airspace  areas  when  two-way  radio 
communications  with  the  associated  air 
traffic  control  tower  is  required,  and  to 
provide  adequate  Class  E  airspace  at 
Wheeling,  IL,  for  instrument  approach 
procedures  when  the  control  tower  is 
closed.  In  addition,  the  airspace 
description  for  Glenview,  IL,  has  been 
editorially  modified  to  describe  the 
airspace  in  relation  to  the  Airport 
Reference  Point  (ARP). 
DATES:  Effective  date— 0901  UTC. 
December  8, 1994. 

Comment  date:  Comments  must  be 
received  on  or  before  November  25, 
1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Air  Traffic 
Division,  System  Management  Br., 
AGL-530.  Docket  No.  94-AGL-25, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Flaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  E.  Devon  Avenue, 
Des  Flaines,  Illinois.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith.  Air  Traffic  Division, 
System  Management  Branch,  AGL-530. 


I  ederal  Aviation  Administration,  2300 
I  ast  Devon  Avenue,  Des  Flaines,  Illinois 
e  0018,  telephone  (708) 294-7459. 

£  UPPLEMENTARY  INFORMATION: 

I  equest  for  Comments  on  the  Rule 

Ahhough  this  action  is  a  final  rule, 
s  id  was  not  preceded  by  notice  and 
I  ublic  procedure,  comments  are  invited 
c  r»  the  rule.  This  rule  will  become 
e  "fective  on  the  date  specified  in  the 
C  ATES  section.  However,  after  the  review 
c  f  any  comments  and,  if  the  FAA  finds 
t  lat  hirther  changes  are  appropriate,  it 
\  rill  initiate  rulemaking  proceedings  to 
e  xtend  the  effective  date  of  the  rule  or 
t  >  amend  the  regulation. 

Comments  that  provide  the  factual 
t  asis  supporting  the  views  and 
s  jggestions  presented  are  particularly 
1:  elpful  in  evaluating  the  effects  of  the 
r  lie,  and  in  determining  whether 
a  iditional  rulemaking  is  required. 

Comments  are  specifically  invited  on 
t  le  overall  regulatory,  aeronautical, 
e  :onomic,  environmental,  and  energy- 
r  ilated  aspects  of  the  rule  which  might 
s  iggest  the  need  to  modify  the  rule. 

1  he  Rule 

This  amendment  to  part  71  of  the 
I  ederal  Aviation  Regulations  (14  CFR 
J  art  71)  modifies  the  Class  D  airspace 
a  rea  at  NAS  Glenview,  IL,  by  amending 
t  le  area's  effective  hours  to  coincide 
\  'ith  the  associated  air  traffic  control 
t  )wer's  hours  of  operation.  Prior  to 
/  irspace  Reclassification,  an  airport 
t  affic  area  (ATA)  and  a  control  zone 
(  :Z)  existed  at  NAS  Glenview,  IL. 

1  owever.  Airspace  Reclassification. 
€  fective  September  16, 1993, 

( iscontinued  the  use  of  the  term  , 
'  airport  traffic  area"  and  "control 

2  one,"  replacing  them  with  the 

c  esignation  "Class  D  airspace."  The 
f  jrmer  CZ  was  continuous,  while  the 
f  jrmer  ATA  was  contingent  upon  the 
<  peration  of  the  air  traffic  control  tower. 

I  he  consolidation  of  the  ATA  and  CZ 
i  ito  a  single  Class  D  airspace  - 

c  esignation  makes  it  necessary  to 

r  lodify  the  effective  hours  of  the  Class 

I I  airspace  to  coincide  with  the  control 
t  )wer*s  hours  of  operation.  This  action 
a  Iso  establishes  Class  D  and  E  airspace 
a  t  Palwaukee  Municipal  Airport, 

\  /heeling,  IL.  Wheeling,  IL,  previously 
1  ad  airspace  coverage  from  Uie  full-time 
( lass  D  airspace  area  at  NAS  Glenview, 
I  ^.  The  part-time  Class  D  airspace  area 
a  [  NAS  Glenview,  IL,  however,  is  not 
a  dequate  for  Wheeling,  IL.  The 
\  /heeling,  IL,  Class  D  airspace  effective 
1  ours  will  coincide  with  the  associated 
a  ir  traffic  control  tower's  hours  of 
c  peration  and  the  Class  E  airspace  will 
t  e  effective  when  the  as.sociated  air 


traffic  control  tower  is  closed.  The     * 
intent  of  this  action  is  to  establish  Class 
D  airspace  areas  when  two-way  radio 
communications  is  required  with  the 
associated  air  traffic  control  towers 
during  the  control  towers  hours  of 
operation,  and  to  provide  adequate 
Class  E  airspace  at  Wheeling,  IL,  for 
instrument  approach  procedures  when 
the  control  tower  is  closed. 

The  legal  description  for  Glenview. 
IL,  has  been  editorially  modified  to 
describe  the  airspace  in  relation  to  the 
ARP  rather  than  the  current  description 
that  uses  the  Northbrook,  IL,  VORTAC. 
The  SIAP  for  Palwa\ikee,  IL,  which  was 
previously  included  in  the  Glenview,  IL, 
Class  D  airspace  designation,  used  the 
Northbrook  VORTAC  With  the 
establishment  of  separate  Class  D 
airspace  areas  for  Wheeling,  IL,  and 
Glenview,  IL,  it  is  necessary  to 
editorially  modify  the  Glenview,  IL, 
Class  D  airspace  designation.  This 
modification  does  not  change  the 
airspace. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002,  respectively, 
of  FAA  Order  7400.9B  dated  July  18, 
1994,  and  effective  September  16, 1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  modify  the 
NAS  Glenview,  IL,  Class  D  airspace  area 
and  establish  the  Wheeling,  IL,  Class  D 
and  E  airspace  areas  in  order  to  promote 
the  safe  and  efficient  handling  of  air 
traffic  in  the  area.  Therefore,  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  effect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities . 
under  the  criteria  of  the  Regulatory 
Flexibility  Act, 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.0. 10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

Z-TTie  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16, 1994.  is  amended  as 
follows: 

Paragraph  5000    General 


continuously  published  in  the  Airport/ 
Facility  Directory. 

Pamgraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

•  •         •         •         * 

AGL  IL  E2  Wheeling,  IL    [New] 

Wheeling.  Palwaukee  Municipal  Airport,  IL 
(lat.  42<'06'49"  N..  long.  87''54'05"  W.) 
Within  a  4.4-niile  radius  of  Palwaukee 
Municipal  Airport,  excluding  that  airspace 
within  the  Chicago.  IL,  Class  B  airspace.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereaflerTje 
continuously  published  in  the  Airport/ 
Facility  Director)-. 

*  *         »         *         *         *         n 

Issued  in  Des  Plaines,  Illinois  on  October 
3, 1994. 

Roger  Wall, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  94-25320  Filed  10-12-94;  8:45  am) 

BtLUNQ  CODE  491ft-13-M' 


14  CFR  Part  71 


AGL  n.  D  NAS  GLENVIEW,  IL    (Revised]         [Airspace  Docket  No.  93-ASW-42] 


NAS  Glenview.  IL 

(lat.  42"'05'0O"  N.,  long.  87''49'06"  W.) 
Northbrook  VORTAC 

(lat.  42''13'26"  N.,  long.  S7''S7'06"  W.) 
Glenview  TACAN 

(lat.  42''05'08"  N.,  long.  87''49'21"  W.) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  3,000  feet  MSL 
within  a  4.1-mile  radius  of  NAS  Glenview 
and  within  1.8  miles  each  side  of  the 
Northbrook  VORTAC  145°  radial  extending 
from  the  Glenview  NAS  4.1-mile  radius  to 
5.5  miles  northwest  of  the  NAS,  and  within 
1.7  miles  each  side  of  the  Glenview  TACAN 
100°  radial  extending  from  the  4.1-mile 
radius  to  5.7  miles  east  of  the  NAS  and 
within  2.0  miles  west  and  1.4  miles  east  of 
the  Glenview  TACAN  002'  radial  extending 
from  the  4.1-mile  radius  to  6.1  miles  north 
of  the  NAS,  excluding  that  airspace  within 
the  Chicago,  IL,  Class  B  airspace.  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


AGL  IL  D  Wheeling.  IL    [New] 

Wheeling.  Palwaukee  Municipal  Airport.  IL 
(lat.  42°06'49"  N..  long.  87°54'05  "  W.) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  3,000  feet  MSL 
within  a  4.4-mile  radius  of  Palwaukee 
Municipal  Airport,  excluding  that  airspace 
within  the  Chicago.  IL,  Class  B  airspace  area. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 


Establishment  of  Class  E  Airspace: 
Springdale,  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Springdale,  AR.  This 
controlled  airspace,  upward  fi-om  the 
surface,  is  needed  for  Instrument  Flight 
Rules  (IFR)  operations  during  the  hours 
that  the  control  tower  is  closed  at 
Springdale,  AR.  The  intended  effect  of 
this  action  is  to  provide  adequate  Class 
E  airspace  for  IFR  operations  during  the 
hours  that  the  control  tower  is  closed. 

EFFECTIVE  DATE:  0901  UTC,  December  8. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Air  traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 
History 

On  July  6, 1994,  a  proposal  to  amend 
part  71  of  the  Federal  Aviation 
Regulations  (14''CFR  part  71)  to  establish 
Class  E  airspace  at  Springdale,  AR,  was 
published  in  the  Federal  Register  (59 
FR  34585).  That  action  proposed  to 
estabhsh  Class  E  airspace  at  Springdale. 
AR,  during  the  hours  that  the  control 


tower  is  closed  to  contain  IFR 
operations  at  the  airport. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Coordinates  reported  for 
Springdale,  AR,  were  incorrectly 
identified  in  the  notice,  and  are 
corrected  in  this  amendment.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  paragraph  6002  of  FAA 
Order  7400.9B,  dated  June  18,  1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Springdale,  AR,  to  provide  controlled 
airspace  for  IFR  operations  during  the 
iiours  that  the  control  tower  is  closed 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  orperationally  current.  It, 
therefore— (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulator}'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  forl4  CFR 
part  71  continues  to  read  as  follows: 

Authority.  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 
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§71.1     [AnMiKMI 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  amended  as 
follows: 

Paragraph  6002    Qass  E  airspace  anas 
designated  as  a  surface  area  for  an  airport. 

•  •         •         •     .    • 

ASW  AR  E  Sprinsdak,  AR  [New) 

Springdale  Municipal  Airport,  AR 
(latitude  36"10'47"  N.,  longitude  94'07'09" 
W. 
Kazorback  VORTAC 
(latitude  36*14'47"  N.,  longitude  94*0717" 
W.) 

That  airspace  within  a  4.1-mile  radius  of 
.Springdale  Municipal  Airport  and  within  1.3 
miles  each  side  of  the  358*  and  178*  radials 
of  the  Razorback  VORTAC  extending  from 
the  4.1-mile  radius  to  4.6  miles  north  of  the 
airport  This  Qass  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  data  and  time  will 
thereafter  be  continuously  published  in  the 
AirportTacility  Directory. 

*  •         *         *         » 

Issued  in  Fort  Worth,  TX,  on  October  3, 
1994. 

Helen  Fabtao  Parka, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

IFR  Doc  94-2S321  Filed  10-12-94;  8:45  am] 
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14  CFR  Part  71 

[Airapece  Docket  No.  94^GL-10] 

Modification  of  Class  E  Airspace; 
Minnaapolis,  MN;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  an  error 
in  the  effective  date  and  airspace 
designation  of  the  Minneapolis, 
Minnesota  (Farmington.  MN  VORTAC), 
Class  E  airspace  published  in  a  Hnal 
rule  on  August  24, 1994  (59  PR  43458), 
Airspace  Docket  Number  94-AGL-lO. 
EFFECTIVE  DATE:  0901  u.t.c,  October  13. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith.  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  94-20799, 
Airspace  Docket  94-AGL-lO,  published 


/  ugust  24, 1994  (59  FR  43458),  had  an 
e  fective  date  of  October  18, 1994,  and 
t  le  latitude  for  the  Farmington,  MN 

ORTAC  has  an  incorrect  second.  This 
aktion  corrects  that  error  by  changing 
t  le  effective  date  to  October  13, 1994, 
a  id  changes  the  Farmington,  MN 
\  ORTAC  seconds  to  51. 

Qorrection  to  Final  Rule 

Accordingly,  pursuant  to  the 
t  ithority  delegated  to  me,  the  effective 
Ate  for  the  Minneapolis,  Minnesota 
Class  E  airspace,  as  published  in  the 
mleral  Register  on  August  24, 1994  (59 
F  R  43458),  (j^ederal  Register  Document 
g  t-20799;  page  43458;  column  3).  is 
c  )rrected  to  October  13, 1994,  and  the 
a  rspace  designation  for  the 
N  inneapolis.  Minnesota,  Class  E 
a  rspace,  as  published  in  the  Federal 
Register  on  August  24, 1994  (59  FR 
4fe458),  (Federal  Register  Document  94- 
2  )799;  page  43459;  column  2),  is 
cprrected  in  the  amendment  to  the 

icorporation  by  reference  14  CFR  71.1 
a  >  follows: 

§  n.l    [Corrected] 

P  iraffxtph  6005  Qass  E  airspace  areas 
e.  tending  upward  from  700  feet  or  more 
a  >ove  the  surface  of  the  earth. 


A  SL  MN  E5  Minneapolis,  MN    (Revucd] 
Farmington,  MN  VORTAC 
(lat.  44*37-51"  N.,  long.  93*10'55"  W.) 

*  •  •         • 

Issued  in  Des  Plaines.  Illinois  on  October 
1994. 

R  iger  Wall. 

X  onager.  Air  Traffic  Division. 

II R  Doc  94-25312  Filed  10-12-94;  8:45  ami 
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CEPARTMENT  OF  HOUSING  AND 
IJ  RBAN  DEVELOPMENT 

C  ffice  Of  the  Assistant  Secretary  for 
P  jblic  and  Indian  Housing 

2 1  CFR  Parts  905  and  990 

(I  OCket  No.  R-a4-1681;  FR-2971-f-02I 

R  N  2577-AA99 

L  )w-lncome  Public  Housing; 
P  irformance  Funding  System: 
E  imination  of  Heating  Degree  Day 
Adjustment 

Ai  JENCY:  Office  of  the  Assistant 
S  >cretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Final  rule. 


iCTH 

m 


iMMARY:  This  rule  will  eUminate  the 
a  plication  of  the  heating  degree  day 
a  justment  factor  in  determining  the 


component  of  op)erating  subsidy 
eligibility  relating  to  utility 
consumption  under  the  Performance 
Funding  System  (PFS).  The  rule 
implements  section  508  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act. 

EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  part  990,  Mr. 
John  T.  Comerford,  Director,  Financial 
Management  Division,  Office  of 
Assisted  Housing,  Public  and  Indian 
Housing,  Room  4212,  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  S.W.,  Washington 
D.C.  20410,  telephone  (202)  708-1872. 

For  information  concerning  part  905, 
Mr.  Dominic  Nessi,  Director,  Office  of 
Native  American  Programs,  U.S. 
Department  of  Housing  and  Urban 
Development,  LTnliant  Plaza,  Building 
490,  Room  8204,  Washington  D.C 
20410,  telephone  (202)  755-0032. 

Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number,  (202)  708-0850.  [These 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Statement 

This  rule  eliminates  a  previously 
required  adjustment  and  therefore 
reduces  the  public  reporting  burden. 
The  information  collection  requirements 
contained  in  this  rule  have  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501- 
3520],  and  assigned  OMB  control 
number  2577-0029. 

II.  Background 

Section  508  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  of 
1990  (104  Stat.  4187)  directs  the 
Department  to  incorporate  into  the  PFS 
a  methodology  to  adjust  utility 
consumption  to  account  for  Cooling 
Degree  Days  that  is  the  same  as  the 
methodology  used  to  accoiuit  for 
Heating  Degree  Days.  The  impetus  for 
this  legislation  was  that  housing 
agencies  in  the  sunbeh  who  had  to  pay 
higher  utility  bills  for  air  conditioning 
during  hot  summers  (e.g.,  in  projects 
that  were  "master-metered"  in  which 
the  cost  of  running  air  conditioning 
could  not  be  assigned  to  the  tenant) 
wanted  an  adjustment  in  their  PFS 
payments  to  account  for  the  increased 
utility  consumption. 

Consistent  with  the  explicit  policy 
.stated  in  the  statute,  the  proposed  rule 
contained  a  literal  implementation  of^ 
the  statutory  language.  However,  the 
Department  was  concerned  that  its 
implementation  of  this  provision  raised 
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some  basic  questions  and  could  create 
some  major  distortions  in  the  funding 
system.  Because  of  this,  it  was 
determined  appropriate  to  open  a 
discussion  of  policy  alternatives  in  the 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  on 
October  1, 1993  (58  FR  51261)  and  to 
invite  public  comment  on  the  issues 
surrounding  implementation  of  this 
statutory  provision. 

Because  of  the  potential  importance  of 
this  change,  and  because  the 
Department  was  aware  that  there  are 
additional  factors  to  consider  in 
calculating  cooling  load  and  cost  other 
than  ambient  temperatures,  the 
Preamble  to  the  proposed  rule  described 
three  alternate  scenarios  for  addressing 
the  issue  of  heating  and  cooling  degree 
day  adjustments  in  the  PFS  formula: 

1.  Implement  cooling  degree  day 
adjustment  exactly  like  the  heating 
degree  day  adjustment. 
•  2.  Isolate  the  consumption  of  the 
meter  estimated  to  be  used  for  heating 
or  cooling  by  tracking  the  monthly 
consumption,  and  perform  a  cooling 
and  heating  degree  days  adjustment  to 
the  portion  of  utilities  estimated  to  be 
used  for  heating  or  cooling. 

3.  Drop  all  degree  day  adjustments  in 
the  PFS.  We  invited  public  comment  on 
these  alternate  approaches  or 
suggestions  of  additional  alternatives. 

III.  Response  to  Public  Comments 

There  were  fifteen  public  comments 
on  the  proposed  rule.  The  fifteen 
commenters  included  13  Housing 
Agencies  (HAs),  one  taxpayer,  and  the 
Council  of  Large  Public  Housing 
Authorities.  Fourteen  of  the  fifteen 
commenters  recommended  that  the 
Department  adopt  the  third  option. 

Only  one  commenter  did  not 
recommend  the  third  option.  Instead 
this  commenter  presented  options  that 
combined  elements  of  options  2  and  3: 

(A)  Establish  areas  to  receive  cooling 
allowances  by  geographical  zones  rather 
than  cooling  degree  days.  A  twenty  year 
temperature  history  could  be  the  basis 
for  the  allowance.  This  would  include 
seasonal  starting  and  stopping  dates  as 
well  as  intensity  of  energy  requirements. 

(B)  Develop  formulae  that  allow  less 
energies  for  well  insulated  housing  as 
well  as  additional  energies  for  housing 
with  high  solar  gain.  This  could  be  done 
on  a  plus  or  minus  percentage  basis.  An 
energy  audit  would  be  helpful  in 
establishing  the  anticipated  energy  use 
of  each  unit. 

(C)  Collect  energy  use  data  from  a 
variety  of  unit  types,  family  types,  and 
samples  of  several  existing  housing 
units  in  the  specified  zone.  This  data 
could  be  used  as  the  basis  for  a  fixed 


allowance  for  cooling  purposes  during 
the  zone  area's  cooling  season. 

The  other  fourteen  commenters 
recommended  Option  3  because  they 
found  the  benefit  in  reduced  paperwork 
and  administrative  burden  outweighs 
the  benefit  of  an  adjustment  for 
temperature  variations.  As  one  stated, 
"Although  theoretically,  it  appears 
prudent  to  adjust  the  utility 
consumption  figures  for  weather 
conditions,  practically,  it  is  very 
difTicult  to  do  so  with  any  degree  of 
reliability."  Another  commenter 
summed  up  the  benefits  of  Option  3  in 
one  sentence,  "It  would  simplify  the 
system,  allow  timely  post  year 
adjustments  and  would  average  out  over 
time." 

In  response  to  this  level  of  agreement, 
the  Department  is  adopting  the  third 
option  and  dropping  all  heating  and 
cooling  degree  day  adjustments.  This 
approach  will  greatly  simplify  the  PFS. 
The  rolling  base  used  to  estimate  utility 
consumption  in  the  PFS  will  reflect  the 
HA's  recent  history  of  utility 
consumption  including  the  impact  of 
local  heating  and  cooling  requirements. 
This  rule  will  eliminate  the  need  to 
separately  track  the  consumption  of 
each  meter  used  to  supply  heating  or  air 
conditioning.  This  will  reduce 
paperwork  and  the  administrative 
burden  on  the  Department  and  the 
Housing  Agencies.  It  will  eliminate  the 
need  to  wait  for  publication  of  the 
degree  day  factors  before  adjustments 
can  be  made.  This  three  month  delay 
also  affects  the  ability  to  develop  ratings 
under  the  Public  Housing  Management 
Assessment  Program  (PHMAP).  On  the 
negative  side,  HAs  will  get  only  a  50 
percent  adjustment  for  consumption, 
without  further  adjustment  to  reflect 
weather  conditions.  Assuming  that 
weather  averages  out  over  time,  there 
will  be  no  long  term  penalty  or  bonus. 

IV.  Timing  of  Implementation 

By  law.  the  PFS  regulation  remains  in 
effect  for  the  duration  of  a  HA's  fiscal 
year  without  change.  The  revisions  of 
this  rule  will  affect  a  particular  HA's 
year  end  adjustments  to  its  fiscal  year 
beginning  in  Calendar  Year  1995.  HAs 
will  apply  heating  degree  day 
adjustments  to  their  fiscal  years  which 
began  during  FFY  1994  and  end  in  12/ 
94,  3/95,  6/95,  and  9/95.  The  first  years 
that  will  not  be  adjusted  will  be  fiscal 
years  ending  12/95,  3/96,  6/96.  and  9/ 
96. 

V.  Findings  and  Certifications 

A.  Environmental  Re\iew 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 


environment  was  made  on  the  proposed 
rule  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implements  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  That  Finding  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  General  Counsel,  Rules  Docket 
Clerk,  at  the  above  address.  Since  the 
provisions  of  this  final  rule  were 
anticipated  as  an  option  stated  in  the 
proposed  rule,  that  FONSI  remains 
valid. 

B.  Regulatory  Review 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  room 
10276,  451  Seventh  Street,  SW. 
Washington,  DC. 

C.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  may  result  in  changes  in  the 
level  of  operating  subsidy  eligibility  for 
certain  public  housing  agencies,  but  we 
have  no  reason  to  believe  that  it  would 
have  disproportionate  effect  on  small 
HAs. 

D.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  The  rule 
refines  an  established  formula  under 
which  HUD  calculates  operating 
subsidies  for  low-income  housing 
developments,  but  contains  no 
requirement  for  explicit  action  by  local 
officials  and  will  not  interfere  with  State 
or  local  governmental  functions. 

E.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  would  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order. 


F.  Regulatory  Agenda 

This  rule  is  listed  as  item  1705  under 
the  Office  of  Public  and  Indian  Housing 
in  the  Departmoit's  semiannual  agenda 
of  regulations  pubtished  on  April  25, 
1994  (59  FR  20424, 20474).  under 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

G.  Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  for  this 
rule  are  14.146  and  14.147. 

List  of  Subjects 

24  CFRPart  905 

Aged,  Energy  conservation,  Grant 
programs — housing  and  community 
development,  Grant  programs — Indians, 
Indians,  Homeownership,  Individuals 
with  disabilities,  Lead  poisoning,  Loan 
programs — housing  and  community 
development,  Loan  programs — ^Indians, 
Low  and  moderate  income  housing. 
Public  housing,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  990 

Grant  programs — housing  and 
community  development,  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  Parts  905  and 
990  are  amended  as  follows: 

PART  905— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  part  905 
is  revised  to  read  as  follows: 

Antfaority:  25  U.S.C  450e{b);42  U.S.C 
1437a.  1437aa.  1437bb,  1437cc,  1437ee.  and 
3535(d). 

§905.102    [Amended] 

2.  Section  905.102  is  amended  by 
removing  the  second  sentence  of  the 
definition  of  "Allowable  utilities 
consumption  level  (AUCL)",  and  by 
removing  the  definitions  of  "Change 
factor"  and  "Heating  degree  days 
(HDD)". 

§905.715    [Amended] 

3.  Section  905.715  is  amended  by: 

a.  Removing  the  last  sentence  of 
paragraph  (a); 

b.  Removing  from  paragraph  (b)(2), 
the  phrase  "paragraph  (f)",  and  adding 
in  its  place  the  phrase  "paragraph  (e)"; 

c.  Removing  from  the  introductory 
text  of  paragraph  (c),  the  phrase 
"paragraph  (g)(1)",  and  adding  in  its 
place  the  phrase  "paragraph  (0(1)"; 

d.  Removing  from  paragraph 
(c)(2)(iii),  the  phrase  "paragraph  (e)", 
and  adding  in  its  place  the  phrase 
"paragraph  (d)",  and  by  removing  from 
the  end  of  paragraph  (c)(2)(iii),  the 
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pi  rase  "and  no  change  factor  shall  be 
a;  phed"; 

9.  Removing  from  paragraph  (c)(4)U). 
in  two  places,  the  phrase  "paragraph 
(gj",  and  adding  in  its  place  the  phrase 
"paragraph  (0"; 

if.  Removing  paragraph  (c)(4)(ii),  and 
b]  redesignating  paragraph  (c)(4)(iii)  as 
p«  ragraph  (c)(4)(ii): 

;.  Removing  paragraph  (d): 

1.  Redesignating  paragraph  (e)  as 
paragraph  (d),  and  by  removing  from  the 
last  sentence  of  the  paragraph  the 
pUrase,  "No  change  factor  shall  be 
aoplied  to  actual  per-unit  per-month 
utility  expenses,  and",  and  by 
ca  jitalizing  the  next  word 
"J  ubsequent"; 

.  Redesignating  paragraph  (f)  as 
paragraph  (e),  and  by  removing  the 
phrase  "(after  adjustment  for  heating 
degree  days  in  accordance  with 
p»agraph  (d)  of  this  section)";  and 

.  Redesignating  paragraph  (g)  as 
pi  ragraph  (f). 

§105.730    [AmeiMted] 

I.  Section  905.730  is  amended  by: 

1.  Removing  from  paragraph  (c)(2){i), 
th )  phrase  "(adjusted  for  heating  degree 
ds  ys  in  accordance  with  §  905.715(d),"; 
and 

).  Amending  paragraph  (c)(2)(ii),  by 
re  noving  the  phrase  "8905.715(g)(1)", 
an  d  adding  in  its  place  the  phrase 
"S  905.715(f)(1)";  by  removing  from  the 
second  sentence,  the  phrase  "using  a 
heeling  degree  day  adjustment  for  space 
heating  utilities  and";  and  by  removing 
th4  third  and  fourth  sentences,  "The 
hating  degree  day  experience  during 
the  frozen  rolling  base  period  will  be 
used  instead  of  the  degree  days  in  the 
ye  ir  being  adjusted.  The  docimimtation 

the  degree  days  shall  be  supplied  by 

( IHA  and  is  subject  to  HUD 
apbroval." 


Pi  RT  990— ANNUAL  CONTRIBUTIONS 
F(  R  OPERATING  SUBSIDY 

i.  The  authority  citation  for  part  990 
CO  itinues  to  read  as  follows: 

authority:  42  U.S.C  1437(g)  and  3535(d). 

§9)0.102    [Amended] 

>.  In  §  990.102,  the  second  sentence  of 
thi  definition  of  "Allowable  Utilities 
Cc  nsumption  Level  (AUCL)"  is 
rei  noved,  and  the  definitions  of 
"C  hange  Factor"  and  "Heating  Degree 
Dc  ys  (HDD)"  are  removed. 

§gpo.107    [Amended] 

Section  990.107  is  amended  by- 
Removing  the  last  sentence  of 
paj-agraph  (a); 

Removing  bom  paragraph  (b)(2), 
thi  phrase  "paragraph  (f)"  and  adding 
in  its  place  the  phrase  "paragraph  (e)"; 


c.  Removing  frtim  the  introductory 
text  (tf  paragraph  (c),  the  phrase 
"paragraph  (g)(1)",  and  adding  in  its 
place  the  phrase  "paragraph  (0(1)"; 

d.  Removing  fit)m  paragraph 
(c)(2)(iii),  the  phrase  "paragraph  (e)", 
and  adding  in  its  place  the  phrase 
"paragraph  (d)",  and  by  removing  the 
phrase  "and  no  Change  Factor  shall  be 
applied"; 

e.  Removing  from  paragraph  (c)(4Hi), 
in  two  places,  the  pluase  "paragraph 
(g)",  and  adding  in  their  place  the 
phrase  "paragraph  (0"; 

f.  Removing  paragraph  (c)(4)(ii).  and 
by  redesignating  paragraph  (c)(4)(iii)  as 
paragraph  (c)(4)(ii); 

g.  Removing  paragraph  (d); 

h.  Redesignating  paragraph  (e)  as 
paragraph  (d),  and  amending  the  newly 
redesignated  paragraph  (d)  by  removing 
the  phrase,  "No  Change  Factor  shall  be. 
applied  to  actual  PUM  utility  expenses, 
and",  and  by  capitalizing  the  next  word 
"Subsequent"; 

i.  Redesignating  paragraph  (0  as 
paragraph  (e),  and  amending  by 
removing  the  phrase  "(after  adjustment 
for  heating  degree  days  in  accordance 
with  paragraph  (d)  of  this  section)";  and 

j.  Redesignating  paragraph  (g)  as 
paragraph  (0. 

§990.110    [Amended] 
8.  Section  990.110  is  amended  by: 

a.  Removing  ftt)m  paragraph  (c)(2)(i). 
the  phrase  "(adjusted  for  Heating  Degree 
Days  in  accordance  with  §  990.107(d),"; 
and 

b.  Amending  paragraph  (c)(2)(ii),  by 
removing  the  phrase  •'§  990.107(g)(1)" 
and  adding  in  its  place  the  phrase 

"§  990.107(0(1)".  by  removing  tbe 
phrase  "using  a  heating  degree  day 
adjustment  for  space  heating  utilities 
and",  and  by  removing  the  sentences 
"The  heating  degree  day  experience 
during  the  frozen  rolling  base  period 
will  be  used  instead  of  the  degree  days 
in  the  year  being  adjusted.  The 
documentation  on  the  degree  days  musrt 
be  supplied  by  the  PHA  and  is  subject 
to  HUD  approval." 

Dated:  October  5, 1994. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

IFR  Doc.  94-25391  Filed  10-12-94;  8:45  am) 
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DEPARTMENT  OF  THETREASURY 

Fiscal  Service 

31  CFR  Part  205 
RtN  Number  1510-AA40 

Hules  and  Procedures  for  Funds 
Transfers 

agency:  Treasury.  Fiscal,  Fmancial 
Management  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulations  implementing  the  Cash 
Management  Improvement  Act  of  1990 
(CMIA).  as  amended,  which  governs  the 
transfer  of  funds  between  the  Federal 
Government  and  the  States  under 
Federal  assistance  programs.  It  finalizes 
without  change  a  previously  published 
interim  rule  which  delayed  the  date  on 
which  the  State  of  New  York  had  to 
begin  the  second  phase  of  CMIA 
implementation.  This  rulemaking  makes 
no  other  changes  to  the  CMIA 
regulations. 

EFFECTIVE  DATE:  This  rulemaking  is 
effective  November  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Galligan,  (202)  874-6935. 

SUPPLEMENTARY  MFORMATION: 

Backgroond 

The  regulations  at  31  CFR  part  205 
established  a  two-stage  Implementation 
of  the  Cash  Management  Improvement 
Ac:t  of  1990  (CMIA),  as  amended,  which 
governs  the  transfer  of  funds  between 
the  Federal  Government  and  the  States 
imder  Federal  assistance  programs. 

During  the  first  phase  of 
implementation,  only  the  20  largest 
Federal  assistance  programs  were 
t:overed  by  CMIA.  From  the  second  year 
onward,  the  scope  of  CMIA  expands  to 
cover  all  "major  Federal  assistance 
programs."  as  defined  by  the  Single 
Audit  Act  This  second  phase  of 
implementation  takes  effect  at  the  start 
of  each  State's  1995  fiscal  year,  so  that 
States  can  introduce  tlie  new  cash 
management  requirements  with  a  new 
fiscal  year. 

The  State  of  New  York,  however,  has 
a  unique  fiscal  year  that  begins  on  April 
1 .  which  is  3  months  prior  to  the  start 
of  the  typical  State  fiscal  year  on  )uly  1. 
Hence.  New  York  would  be  subject  to 
expanded  CMIA  requirements  3  months 
before  the  other  States;  it  would  have 
only  9  months  for  the  first  phase  of 
implementation,  whereas  all  other 
States  and  territories  would  have  a  full 
year. 

On  March  30. 1994.  therefore,  the 
Financial  Management  Service  (FMS) 


issued  an  int»im  rule  to  amend  31  CFR 
part  205  and  allow  New  York  a  full  year 
for  the  first  stage  of  implementation  (59 
FR  14753).  This  interim  rule  modified 
tlie  implementation  schedule  so  that  no 
State  had  to  begin  tbe  second  phase 
prior  to  July  1. 1994.  h  made  no  other 
changes  to  31  CFR  part  205  and  affected 
only  New  York.  It  was  effective  upon 
publication,  but  pi^lic  comment  was 
solicited  from  all  interested  parties. 

The  FMS  received  one  comment  on 
the  interim  rule.  The  Executive 
Department  of  the  State  of  New  York 
wrote  to  express  support  for  it. 
Accordingly,  the  FMS  considers  it 
appropriate  to  adopt  the  interim  rule  as 
a  final  rule.  The  purpose  of  this 
rulemaking,  therefore,  is  to  finalize, 
without  change,  the  provision  contained 
in  the  interim  rule. 

Executive  Order  12866 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulator\- 
actioD  as  defined  in  E.G.  12866. 
Therefore,,  a  Regulatory  Assessment  is 
not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  was  required  for  this  rule, 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  ^  seq.)  do 
not  apply. 

List  of  Subjects  in  31  CFR  Part  205 

Electronic  funds  transfer,  Grant 
administration.  Grant  programs. 
Intergovernmental  relations. 

'  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  205  is  amended 
by  this  final  rule  as  follows: 

PART  205— [AMENDED] 

1.  The  authority  citation  for  31  CFR 
Fart  205  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  31  U.S.C  321 . 
3.135.6501.6503. 

2.  Paragraph  (b)  of  §  205.4  is  revised 
to  read  as  follows: 

§205.4    Scope  of  subpart. 


(b)  Threshold  of  materiality.  From  tlie 
later  of  July  1. 1994.  or  the  beginning  of 
a  State's  1995  fiscal  year,  and  thereafter, 
this  subpart  applies,  at  a  minimum,  to 
all  programs  that  meet  the  threshold  for 
major  Federal  assistance  programs  in  a 
State. 


Dated:  September  9. 1994. 
Russell  D.  Morris. 

Commissioner. 

IFR  DiK.  94-25329  Filed  10-12-94:  «:45  am) 

BILLING  COOC  4t10-a»-U 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOfl 

Rsh  and  Wildlife  Service 

50  CFR  Part  100 
RIN  101fr-AB43 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  D; 
Subsistence  Taking  of  Fish  and 
Wildlife  Regulations;  Correcting 
AmerKJments 

agency:  Fo.-est  SerN'ice.  USDA.  Fish  and 
Wildlife  Service.  Interior. 
ACTION:  Correcting  amendments. 

SUMMARY:  These  corrections  amend  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  (50  CFR  f«rt 
100  and  36  CFR  part  242.  published  in 
the  Federal  Register  on  June  3. 1994) 
implementing  the  subsistence  priority 
for  rural  residents  of  Alaska  under  Title 
VIII  of  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA)  of 
1980. 

DATES:  Effective  July  1. 1994.  these 
corrections  amend  the  Subsistence 
Management  Regulations.  50  CFR  part 
100  and  36  CFR  part  242. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Pospahala.  Office  of 
Subsistence  Management,  U.S.  1  ish  and 
Wildlife  Service.  1011  E.  Tudor  Road. 
Anchorage.  Alaska  99503;  telephone 
(907)  786-3447.  For  questions  specific 
to  National  Forest  System  lands,  contact 
Norman  Hovvse.  Assistant  Director. 
Subsistence.  USDA — Forest  Service, 
.Maska  Region.  P.O.  Box  21628.  Juneau. 
Alaska  99802;  telephone  (907)  586- 
8H90. 

SUPPI.EMENTARY  INFORMATION: 
Bat  kground— Title  VUI  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA)  (16  U.S.C  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretarv*  of  Agriculture 
(Set;retaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
applicability  which  are  consistent  with 
ANILCA.  and  which  provide  for  the 
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subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804,  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
foimd  to  be  consistent  with  ANILCA. 
However,  in  December  1989,  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute,  and  therefore, 
negated  State  compHance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1, 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  Vin  of  ANILCA  on  public  lands. 
On  June  29, 1990,  the  Temporary 
Subsistence  Management  Regulations 
for  PubUc  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
PR  27114-27170).  Consistent  with 
subparts  A,  B,  and  C  of  these 
regulations,  a  Federal  Subsistence  Board 
(Board)  was  established  to  administer 
the  Federal  Subsistence  Management 
Program.  The  Board's  composition 
includes  a  Chair  appointed  by  the 
Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture:  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  the  Alaska  Area  Director, 
U.S.  Bureau  of  Indian  Afiiairs;  and  the 
Alaska  Regional  Forester,  USDA  Forest 
Service.  Tnrough  the  Board,  these 
agencies  have  participated  in_ 
development  of  regulations  for  Subparts 
A,  B,  and  C,  and  the  annual  Subpart  D 
regulations.  All  Board  members  have 
reviewed  these  corrections  and  agree 
with  their  substance.  Because  Subpart  D 
relates  to  public  lands  managed  by  an 
agency  or  agencies  in  both  the 
Departments  of  Agriculture  and  the 
Interior,  identical  correcting  text  will  be 
incorporated  into  36  CFR  part  242  and 
50  CFR  part  100. 

Proposed  Subpart  D  regulations  for 
the  1994-1995  seasons  and  bag  limits, 
and  methods  and  means  were  published 
on  September  2, 1993.  in  the  Federal 
Register  (58  FR  46678-^6706).  A  60-day 
comment  period  providing  for  public 
review  of  the  proposed  rule  was 
advertised  by  mail,  radio,  and 
newspaper.  Subsequent  to  that  60-day 
review  period,  the  Board  prepared  a 
booklet  describing  all  proposals  for 
change  to  Subpart  D.  The  public  then 
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lad  an  additional  60  days  in  which  to 
comment  on  the  proposals  for  changes 

0  the  regulations.  The  Federal 
Subsistence  Regional  Advisory  Councils 
Regional  Councils)  met  in  regional 
;enters,  received  public  comments,  and 
brmulated  recommendations  to  the 
Joard  on  proposals  for  their  respective 
egions.  The  final  regulations,  published 
3n  June  3, 1994  (59  FR  29032-29063) 
reflect  Board  review  and  consideration 
)f  Regional  Coimcil  recommendations 
md  public  comments  submitted  to  the 
Joard  during  their  April  meeting. 

These  correcting  amendments  are  a 
esult  of  Requests  for  Reconsideration  of 
iome  of  the  Board's  decisions  in  April 
md  some  requests  for  Special  Action  as 

1  result  of  resource  concerns.  Below  are 
summaries  of  each  action. 

Jnit  KB)— Goat 

The  Board  reopened  the  Frosty  Bay 
Udge  area  of  Unit  1(B)  to  goat  hunting, 
'his  area  had  been  closed  due  to  timber 
larvest  activities  in  the  area  which 
;ould  have  subjected  the  small  herd  to 
jxcessive  hunting  pressure.  Timber 
larvest  activities  were  completed 
luring  the  summer  of  1994.  The  Board, 
laving  analyzed  the  available  data, 
bund  that  the  harvest  of  goats  in  the 
irea  was  consistent  with  the 
:onservation  of  healthy  populations  and 
he  justification  for  the  closure  no 
onger  applied.  The  change  will  provide 
iin  August  l-December  31  season  with 
I  harvest  Umit  of  two  goats  by  State 
egistration  permit  only. 

Jnit  18 — Moose 

The  Board  acted  on  a  Request  for 
Reconsideration  fi-om  the  Lower  Yukon 
^oose  Management  Committee  to  revise 
he  action  the  Board  took  in  April 
>pening  the  lower  Yukon  area  to  moose 
lunting.  Unit  18  is  a  large  area 
mcompassing  over  26  million  acres 
)rimarily  in  the  Yukon  and  Kuskokwim 
liver  deltas.  The  traditional  hunting 
)eriods  for  moose  are  slightly  different 
n  different  areas  of  the  Unit.  The 
Request  to  the  Board  sought  to  revise 
he  season  in  the  Unit  based  on  those 
lifferences.  The  Board  reviewed  the 
lata  and  determined  that  providing 
lifferent  seasons  in  different  areas  of  the 
mit  would  best  accommodate 
raditional  hunting  periods  and  still  be 
:onsistent  with  the  conservation  of 
lealthy  populations.  The  change  will 
ilso  correct  a  misprint  iii  the  June  3, 
'ederal  Register  printing:  The  Kanektok 
ind  Goodnews  drainages  will  remain 
:losed  to  moose  hunting,  as  they  have 
>een  in  the  past.  The  Unit  will  also  be 
livided  into  three  other  areas  with 
lifferent  seasons  (September  5-25, 
Jeptember  1-30.  and  August  25- 


September  25).  Two  of  the  areas  will 
continue  to  have  a  10-day  winter  hunt 
that  will  be  announced  later. 

Unit  20(0— Moose 

The  Board  acted  on  a  request  from  the 
Denali  Subsistence  Resource 
Commission  to  the  Secretary  of  the 
Interior  to  estabUsh  an  additional  moose 
season  on  National  Park  Service  lands 
in  Unit  20(C).  A  review  of  the  data 
indicated  that  there  is  a  customary  and 
traditional  basis  for  a  late  fell  or  early 
winter  hunt.  The  moose  population  in 
the  area  is  stable  and  can  withstand  the 
additional  harvest.  The  Board 
determined  that  the  additional  season 
would  accommodate  customary  and 
traditional  hunting  periods  and  still  be 
consistent  with  the  conservation  of 
healthy  populations.  The  change 
establishes  an  additional  November  15- 
December  15  himt  with  a  harvest  limit 
of  one  antlered  bull,  except  white- 
phased  or  partial  albino,  for  Denali 
National  Park  and  Preserve  lands  west 
of  the  Toklat  River,  excluding  lands 
within  Mount  McKinley  National  Park 
as  it  existed  prior  to  December  2, 1980. 

Units  23  and  26(A)— Dall  Sheep 

The  Board  received  a  request  for  a 
Special  Action  closing  the  Dall  sheep 
season  in  northwest  Alaska.  This 
request  follows  an  Alaska  Department  of 
Fish  and  Game  Emergency  Order 
closing  the  same  area.  The  sheep 
population  in  northwest  Alaska  has 
experienced  a  dramatic  decline  since 
1989  with  a  series  of  severe  winters, 
high  predation,  and  poor  lamb 
production.  Therefore,  the  Board  closed 
the  season  to  ensure  the  continued 
viability  of  the  sheep  populations  in 
Northwest  Alaska.  The  change  closed 
the  sheep  season  in  Unit  23  west  of 
Howard  Pass  and  the  Aniuk,  Cutler,  and 
Redstone  Rivers  and  in  Unit  26(A)  west 
of  Howard  Pass  and  the  Etivluk  River. 

Only  the  items  described  above  are 
being  changed;  but  for  clarity,  the  entire 
table  section  for  the  pertinent  species  in 
each  Unit  is  reproduced. 

All  of  the  above  actions  were 
supported  by  the  Regional  Councils  in 
the  affected  areas.  Notice  of  the  Board 
meeting  and  the  subjects  to  be 
considered  were  widely  circulated  and 
the  public  had  an  opportunity  to 
comment  and  participate. 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
under  the  Administrative  Procedures 
Act  (APA)  for  this  extension  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 
Therefore,  the  Board  finds  good  cause 
pursuant  to  5  U.S.C.  553(b)(B)  to  waive 
the  public  notice  and  comment 


procedures  prior  to  publiration  of  this 
rule  correction.  The  Board  also  finds 
^ood  cause  under  5  U.S.C.  553(d)(3)  to 
make  this  rule  correction  effective  July 
1 .  1994.  the  effective  date  of  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Polii;y  Act 
C:ompliance — A  Draft  Environmental 
Impact  Statement  (DEIS)  that  described 
four  alternatives  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7, 1991.  That 
document  described  the  major  issues 
associated  with  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments  and 
staff  analysis  and  examined  the 
environmental  consequences  of  the  four 
alternatives.  Proposed  regulations 
(subparts  A.  B.  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed  " 
administrative  regulations  presented  a 
framework  for  an  annual  regulator)' 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28. 
1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agric-ulture — Forest 
Ser\'ice.  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alas)^ 
(ROD),  signed  April  6, 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
re>;ulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  subparts  A. 
B.  and  C (57  FR  22940-22964) 
implements  the  Federal  Subsistence 
Management  Program  and  includes  a 
framework  for  an  annual  c>cle  for 
subsistence  hunting  and  fishing 
regulations. 

Compliance  with  Section  810  of 
4A7LCA 

The  intent  of  all  Federal  subsistence 
n-gulations  is  to  accord  subsistence  uses 
nt  fish  and  wildlife  on  public  lands  a 


priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conser\  e  healthy  fish  and  wi  IdUfe 
populations.  A  section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  section  810  analysis 
determination  appears  in  the  April  6. 
1992.  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  44  U.S.C.  3501-3520. 
They  apply  to  the  use  of  public  lands  in 
Alaska.  The  information  collection 
requirements  described  above  are 
approved  by  the  OMB  under  44  U.S.C. 
3.S01  and  have  been  assigned  clearance 
number  1018-0075. 

Public  reporting  burden  for  this  form 
is  estimated  to  average  .1382  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer.  U.S. 
Fish  and  Wildlife  Service.  1849  C  Street. 
N\V,  MS  224  ARLSQ.  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0075).  Washington  DC 
20503.  Additional  information 
collection  requirements  may  be  imposed 
if  Loc:al  Advisor>'  Committees  subject  to 
the  Federal  Advisory  Committee  Aci  are 
established  under  Subpart  B.  Such 
requirements  will  be  submitted  to  OMB 
for  approval  prior  to  their 
implementation. 

Economic  Effucta 

This  rule  was  not  subject  to  QMB 
review  under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  fiexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  this 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
e\a'  t  number  of  businesses  and  the 


amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities.  The  number 
of  small  entities  affected  is  unknown; 
but.  the  fact  that  the  positive  effects  will 
be  seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public  lands  indicates  that  they  v\ill 
not  be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federalism 
EITet;ts"  as  set  forth  in  Executive  Order 
12612.  Title  VIU  of  ANILCA  requiies  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  significant  takings 
implication  relating  to  any  property 
rights  as  outlined  by  ExecTJtive  Order 
12630. 

Draflin'^  Information 

These  regulations  were  drafted  under 
the  guidance  of  Richard  S.  Pospahola.  of 
the  Office  of  Subsistence  Management. 
Alaska  Regional  Office.  U.S.  Fish  and 
Wildlife  Sier\'ice.  Anchorage.  Alaska. 
Additional  guidance  was  provided  by 
Thomas  H.  Boyd.  Alaska  State  Office. 
Bureau  of  Land  Management;  Lou 
Waller.  Alaska  Regional  Office,  National 
Park  Ser\'ice:  John  Borbridge.  Alaska 
Area  Office.  Bureau  of  Indian  affairs: 
and  Norman  Howse.  USDA-Fore.st 
Service. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure.  Alaska,  Fish,  National 
Forests.  Public  Lands,  Reporting  and 
retxtrdkeeping  requirements,  Wildlife 

.■50  CFR  Part  100 

Administrative  practice  and 
procedure.  Alaska.  Fish.  Public  lands. 
Reporting  and  recordkeeping 
requirements.  Subsistence.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  title  36,  part  242.  and  title  50. 
part  100.  of  the  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
\>e\o\v. 


_— SUBSISTENCE 


PART__ 

MANAGEMENT  REGULATIONS  FOR 
PUBLIC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
CFR  Part  242  and' 50  CFR  Part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3. 472.  5.S1.  Wi«dd. 
3101-3126;  18  U.S.C.  3551-3S86:  4.1  i:  SC 

i7;i:<. 


2.  Section . 


,25(k)(lJ(vii)(B)  is 


amended  in  the  table  under  "Hunting' 
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be  revising  the  entry  for  Goat  to  read  as 
follows: 


Hunting: 


Goat: 


.25    Subsistence  taking  of  wildlife. 


(vii)*  *  * 


Han/est  limits 


Open  season 


Unit  1(A) — Revillagigedo  Island  only 

Unit  1  (B)— that  portion  north  of  the  BradfieW  Canal  and  the  North  Fo*  of  the  BradfieW  River.  1  goat  tiy  State  registra- 
tion pemiit  only;  that  portion  between  LeC  >nte  Bay  and  the  North  Foik  of  Bradfield  River/Canal  will  require  a  Fed- 
eral registration  permit  for  the  taking  of  a  s  scond  goat;  the  taking  of  kids  or  nannies  accompanied  tjy  kids  is  prohib- 
ited. 

Unit  1(A)  and  Unit  1  (B)— Remainder— 2  goat)  by  State  registration  permit  only 

Unit  1(C)— 4hat  portion  draining  into  Lynn  Canal  and  Stephens  Passage  between  Antler  River  and  Eagle  Glacier  and 
River— 1  goat  by  State  registration  permit  qnly. 

Unit  1(C)— that  portion  draining  into  StepheAs  Passage  and  Taku  Inlet  between  Eagle  Glacier  and  River  and  Taku 
Glacier,  and  all  drainages  of  the  Chilkat  Range  south  of  the  Endicott  River. 

Remainder  of  Unit  1(C)— 1  goat  by  State  registration  permit  only 

Unit  1(D)— that  portion  lying  north  of  the  Kai  zehin  River  and  northeast  of  the  Haines  highway— 1  goat  by  State  reg^ 
istration  permit  only. 

Unit  1(D)— that  portion  lying  between  Taiya  li  let  and  River  and  the  White  Pass  and  Yukon  Railroad  

Remainder  of  Unit  1  (D)— 1  goat  by  Stale  regi  stration  permit  only  


'  3.  Section 
as  follows: 

(k)  *  *  * 
(18)*  *  * 
(iii)  *  *  * 
(B)  *  *  * 


25(k)(18)(iii)(B)  is  amjnded  in  the  table  under  "Hunting"  by  revising  the  entry  for  Moose  to  read 


Hunting: 


Moose: 


No  open  season. 
Aug.  1-Dec.  31. 


Aug.  1-Dec.  31. 
Oct.  1-Nov.  30. 

No  open  season. 

Aug.  1-Nov.  30. 
Sept.  15-Nov.  30. 

No  open  season. 
Aug.  1-Dec.  31. 


Harvest  limits 


Open  season 


Unit  18— that  portion  north  and  west  of  a  lin  i  from  Cape  Romanzof  to  Kuzilvak  ^tountain,  and  then  to  Mountain  Vil- 
lage, and  west  of,  but  not  Including,  the  Anbreafsky  River  drainage— 1  antlered  bull. 

Unit  18 — Goodnews  River  and  Kanektok  River  drainages  

Unit  18— Kuskokwim  River  drainage— 1  antlered  bull.  A  10-day  hunt  (1  bull,  evidence  (jrsex  required)  w^^^^^^ 
t>y  announcement  sometime  between  Dec.  1  and  Feb.  28. 


Remainder  of  Unit  18—1  antlered  bull  A  l 
ment  sometime  between  Dec.  i  and  Feb. 

Public  lands  in  Unit  18  are  ctosed  to  the 
Kalskag  during  seasons  identified  above 


0-  lay  hunt  (1  bull,  evidence  of  sex  required)  will  be  opened  by  announce- 


hi  nting  of  nroose,  except  by  rural  Alaska  residents  of  Unit  18  and  Upper 


4.  Section 
as  follows: 

(k)  •  *  * 
(20)  •  *  * 
(iii)  •  •  * 
(C)  *  *  * 


25(k)(20)(iii)(C)  is  amended  in  the  table  under  "Hunting"  by  revising  the  entry  for  Moose  to  read 


Hunting: 


Moose: 

Unit  20  (A)— the  Ferry  Trail  Management , 
tines  on  one  side. 


8. 


Sept.  &-Sept.  25. 

No  open  season. 

Aug.  25-Sept.  25. 
Winter  season  to 
be  announced. 

Sept.  1-Sept.  30. 
Winter  season  to 
be  announced. 


Harvest  limits 


Open  season 


Are  1—1  bull  with  spike-fork  or  50-inch  antfers  or  antlers  with  4  or  more  brow    Sept.  1-Sept.  20. 
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Harvest  limits  '  Z~  ' 

Open  season 

Remainder  of  Unit  20(A)— l  antlered  buH  '  

umt 20  (BMhat  porton  w«hln the M«o  Flats "to^l^^tii'^ii^^V  wiiiiSi-r^iiiii^  IS:  i^S-  m 

Remainder  of  Unit  20(B)  —  1  antlered  bull 

■ Sept.  1  —  SepL 

"'JS^M^nty^NlSSnrFJik'rrt'  e^S^^V^^S^''^'  TS^'l  llZT.T^  ^"^"^'"^  '^  ^^'^  ^^'  ^^  ^• 
partial  albino  (^ore  than  50  pe^t^XZSSe^^^^t^^            ^'"'^  ''""•  '°^''"^-  ^^"P*^^  o^       Nov.  l5-0ec. 

"rS2',;«°;  rbelSln-  '  ""^"^  '""^  '°^^"-  ^^-^^-^O'  P-^^  ^'^  (-«  than  50  percent  wh«e,  SelJ."  i  -  Sept. 

^Tar^^H^iy^ar^r^uSillJoff^^^^^  ^^  ^^  '^^^  '^^  ^"«  «'^^  -  M"e  1.5  S^!  i-Sept  15. 

Unit  20(F)— that  portion  writhin  the  Dalton  Highway  Corridor  „   • 

• Sept.  1-Sepl.  25. 


as 


follo^:'°"  — 25^»'"23)(iii)(C)  is  amended  in  the  table  under  -Hunting"  by  ..vising  the  entry  for  Moose  to  read 


(k)  •  •  • 
(20)  *  •  * 
(iii)  •  *  • 
(C)  *  *  * 


Harvest  limits 


Hunting: 


Open  season 


Sheep: 

Unit  23-that  portion  west  of  Howard  Pass  and  the  Aniuk,  Cutler,  and  Redstone  Rivers  m . 

Remainder  of  Unit  23-1  ram  with  7/8  curt  horn  or  larger  ««5.«one  rivers nq  open  season. 

Remainder  of  Unit  23— 1  sheep  ..  "".■ " ^"9  10-5ept.  20. 

- Oct.  1-Apr.  30. 


as 


followsf  °"  — 25"')(26)(iii){B)  is  amended  in  the  table  under  "hunting"  by  revising  the  entry  for  Sheep  to  read 


(k)  •  *  * 
(26)  *  *  * 
(iii)  *  •  * 
(B)  •  •  * 


Harvest  limits 


Open  season 


Sheep: 


Unit  26(A)— those  portions  within  the  Gates  of  the  Arctic  National  Park— 3  sheep 

Unit  26(A)— that  portion  west  of  Howard  Pass  and  the  Etivluk  River  

TeSS^^ia^^Son?  °'"°"  "''""'^  "^^  ^^r^^rri^ea:::rr^^m^-^o.]^^ 
^^^^  °*  ^"*^  ^^  ^^>  ^'^  <^^  -  *"^'"^*"9  ^^  Gates  of  the  Arctic  National  Preserve-1  ram  with  7/8  curl  horn  or 


Aug.  1-Apr.  30 
No  open  season 
Aug  10-Sept.  20 

Aug.  10-Sept.  20. 

Aug.  10-Sept.  20. 
Oct.  1-Apr.  30. 


M860 


Doted:  September  7, 1994. 
%raiiamL.HeBsley, 
Chair,  Federal  Subsistence  Board. 
Rabert  W.  WiUiuns. 

Acting  Regional  Forester  LfSDA-Forest 
Service. 

Dated:  September  8. 1994. 
(FR  Doc  94-25232  Filed  10-12-94;  8:45  ami 
BIUJNQ  coot  MtO-11-M 


POSTAL  SERVICE 

39CFRPvt982 

Rules  of  Practice  in  Proceedings 
Retovve  to  the  Program  Fraud  Civit 
Remedies  Act 

AGENCY:  Postal  Service. 

ACTION:  Amendment  of  final  rule. 

SUMMARY:  This  rule  revises  the 
regulation  concerning  settlement  of 
cases  brought  under  the  Program  Fraud 
Civil  Remedies  Act. 
EFFECTIVE  DATE:  October  13. 1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
George  C.  Davis,  (202)  2B8-3076. 
SUPPLEMENTARY  INFORMATION:  On 
January  20, 1994,  the  Postal  Service 
published  a  final  rule  amending  its  rules 
of  practice  in  proceedings  under  the 
Program  Fraud  Qvil  Remedies  Act  with 
regard  to  settlement  authority.  This 
notice  republishes  section  39  CFR 
962.26  in  its  entirety,  correcting  errors 
contained  in  the  January  20, 1994, 
document  59  FR  2987. 

List  of  Subjects  in  39  CFR  Part  962 

Administrative  practice  and 
procedure,  Fraud,  Penalties,  Postal 
Service. 

In  consideration  of  the  foregoing,  39 
CFR  part  962  is  amended  as  set  forth 
below. 

PART  962— RULES  OF  PRACTICE  JN 
PROCEEDINGS  RELATIVE  TO  THE 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT 

1.  The  authority  citation  for  part  962 
continues  to  read  as  follows: 

Authority:  31  U.S.C  Chapter  38;  39  I'.S.C. 
401. 

2.  Section  962.26  is  revised  to  read  as 
follows: 

§962.26    Settlement 

(a)  Either  party  may  make  offers  of 
settlement  or  proposals  of  adjustment  at 
any  time. 

(b)  The  Reviewing  Official  has  the 
exclusive  authority  to  compromise  or 
settle  any  allegations  or  determinations 


)f  liability  under  31  U.S.C  3802 
without  the  consent  of  the  Presiding 
DfBcer.  except  during  the  pendency  of 
m  appeal  to  the  appropriate  United 
>tates  district  court  pursuant  to  31 
J.S.C.  3805  or  during  the  pendency  of 
tn  action  to  collect  any  penalties  or 
issessments  pursuant  to  31  U.S.C  3806. 

(c)  The  Attorney  General  has  the 
ixclusive  authority  to  compromise  or 
lettle  any  penalty  or  assessment  the 
letermination  of  which  is  the  subject  of 

I  pending  petiticm  far  judicial  review,  or 
I  pending  action  to  recover  sudi  penalty 
>r  assessmoit. 

(d)  Tlie  Reviewing  Offkaal  may 
ecommend  settlement  terms  to  the 
Attorney  General,  as  appropriate. 
tianley  F.  Mires, 

"IhiefCounsei,  Legislative. 

FR  Doc.  94-25229  Filed  10-12-94;  8445  ami 

HUMO  coot  771«-11-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

0  CFR  Part  52 

MN32-2-6879;  FRL-5077-^ 

Approval  and  Promulgation  of 
mplementation  Plans;  Minnesota 

LGENCY:  Environmental  Protection 
Agency  (USEPA). 
kCTION:  Final  rule. 


UMMARY:  On  November  10, 1992,  the 
Minnesota  Pollution  Control  Agency 
MPCA)  submitted  a  SIP  revision  which 
ncluded  two  elements:  A  commitment 
rom  the  Governor  ch*  his  designee  to  the 
imely  adoption  and  implementation  of 
in  I/M  program  meeting  all 
equirements  of  the  I/M  regulation;  and 
1  schedule  of  implementation.  On 
November  12, 1993,  and  December  15, 
993,  the  MPCA  fulfilled  its 
lommitment  by  submitting  proposed 
evisions  to  its  State  Impl«nentation 
'Ian  (SIP)  for  carbon  monoxide  to 
JSEPA  for  approval.  The  submittal 
:  equests  approval  of  its  basic  inspection 
i  ind  maintenance  (I/M)  program  which 
I  ipplies  to  the  Twin  Cities  seven-county 
1  netropolitan  area.  The  Twin  Gties 
even-county  metropolitan  area,  which 
ncludes  Anoka,  Carver,  Dakota, 
fennepin,  Ramsey,  Scott  and 
'  Vashington  Counties,  has  been 
( iassified  as  moderate  nonattainment  for 
( arbon  monoxide.  Therefore,  section 

87  of  the  Clean  Air  Act  (CAA)  requires 
I  he  State  to  submit  a  basic  I/M  SIP.  On 
.  August  5. 1994.  USEPA  proposed 
onditional  approval  of  Minnesota's 
asic  I/M  SIP  based  on  MPCA's 
(  ommitment  to  adopt  spe<;ifi(; 


enforceable  measures  as  outlined  in  th«t 
July  5, 1994.  letter  £rom  Charies 
Williams.  Caramissioner  MPCA,  to 
Valdas  Adamkus,  Regional 
Administrator,  USEPA,  The  notice  of 
proposed  rulemaking  also  (Hitlined 
several  USEPA  comments  and  required 
MPCA  to  adequately  respond  to  the 
comments  beft«e  USEPA  would  proceed 
with  conditional  approval.  In  this 
action,  the  USEPA  is  taking  fuul  action 
to  conditionally  approve  the  State's 
basic  I/M  program  submittal  based  upon 
the  commitment  fi^m  the  State  and 
responses  to  USEPA's  comments. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  14, 1994. 
ADDRESSES:  Copies  of  the  SIP  revision 
request,  public  comments  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  John  Paskevicz  at  312  886- 
6084,  before  visiting  the  Region  5 
office.)  U.S.  Environmental  Protertion 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  L  jpy  of  this  SIP  revision  request  to 
the  Ohio  SIP  is  available  for  inspection 
at  the  Office  of  Air  and  Radiation 
(OAR),  Docket  and  Information  Center 
(Air  Docket  6102).  Room  M1500, 
USEPA.  401  M  Street,  S\V..  Washington. 
DC  20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois 
60604, (312)  886-6084. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  187(a)(4)  of  the  CAA,  as 
amended  in  1990,  requires  States  with 
areas  designated  moderate 
nonattainment  for  carbon  monoxide 
(CO)  to  make  changes  to  improve 
existing  I/M  programs  or  implement 
new  ones.  Section  182(a)(2)(B)  requires 
USEPA  to  review,  revi.se,  update,  and 
republish  in  the  Federal  Register 
guidance  for  State  motor  vehicle  I/M 
programs.  On  November  5, 1992  (57  FR 
52950),  USEPA  published  a  final  rule 
establishing  performance  standards  and 
other  requirements  for  basic  and 
enhanced  I/M  programs. 

The  November  5, 1992,  I/M 
Regulation  required  each  State  that  must 
implement  an  I/M  program  to  submit  by 
November  15, 1992,  a  State 
Implementation  Plan  (SIP)  revision 
including  two  elements:  (1)  A 
commitment  from  the  Governor  or  his 
designee  to  the  timely  adoption  and 
implementation  of  an  I/M  program 


meeting  all  requirements  of  the  I/M 
regulation;  and  (2)  a  schedule  of 
implementation.  A  memorandum  dated 
December  11, 1992,  from  Phil  Lorang, 
Director,  Emission  Planning  and 
Strategies  Division,  outlines  the 
elements  that  a  State's  schedule  of 
implementation  must  include  for 
acceptability.  These  elements  include: 

1.  Passage  of  enabling  statutory  or 
other  legal  authority; 

2.  Proposal  of  draft  regulations  and 
promulgation  of  final  regulations; 

3.  Issuance  of  final  specifications  and 
procedures; 

4.  Issuance  of  final  request  for 
Proposals  (if  applicable); 

5.  Licensing  or  certification  of  stations 
and  inspectors: 

6.  The  date  mandatory  testing  will 
begin  for  each  model  year  to  be  covered 
by  the  program; 

7.  The  date  full-stringency  cut-points 
will  take  effect;  and 

8.  All  other  relevant  dates. 
Following  publication  of  the  I/M 

program  final  rule  (57  FR  52950),  the 
USEPA  also  made  available  to  States  a 
document  entitled,  Checklist  for 
Completing  the  Inspection/Maintenance 
SIP  (Checklist).  The  Checklist  was 
developed  to  assist  States  in  the 
development  of  I/M  SIPs  and  outlines  in 
detail  the  program  elements  the  I/M  SIP 
submittals  must  satisfy  in  order  to  be 
approved  for  incorporation  into  a  State's 
federally  approved  SIP. 

II.  Sununary  of  State  Submittal 

In  1988  the  Minnesota  Pollution 
Control  Agency  (MPCA)  was  authorized 
and  directed  by  the  State  legislature  to 
adopt  rules  establishing  an  I/M  program 
in  the  Twin  Cities  seven  county 
metropolitan  area.  As  required  by 
Minnesota  Statute  section  116.62.  the 
MPCA  adopted  Minnesota  Rules  parts 
7023.1010  to  7023.1105,  which 
established  standards  and  criteria 
governing  the  testing  and  inspection  of 
motor  vehicles  for  CO  and  hydrocarbon 
emissions  in  the  Twin  Cities  seven 
county  metropolitan  area.  Vehicle 
testing  began  on  July  1, 1991. 

Upon  publication  of  the  USEPA's 
final  rule  for  I/M  Programs  (57  FR 
52950),  the  MPCA  recognized  the  need 
to  amend  the  rules  for  operation  of  the 
State's  I/M  program.  The  State 
submitted  a  committal  I/M  SIP  on 
November  10,  1992.  The  submittal 
includes  a  commitment  for  the  adoption 
and  implementation  of  an  I/M  program 
meeting  all  requirements  of  the  I/M 
regulation  and  the  CAA.  a  schedule  of 
implementation  which  contained  the 
elements  described  in  Phil  Lorang's 
December  11. 1992  memoranduin,  to 


meet  the  submittal  date  to  USEPA  of 
November  15, 1993. 

On  November  12, 1993,  the  MPCA 
submitted  the  first  of  two  parts  of  its  SIP 
revision  request  for  the  Twin  Cities 
seven  coimtry  metropolitan  area  I/M 
program.  The  second  part  of  the  revision 
request,  consisting  of  the  public  hearing 
notice,  was  submitted  by  MPCA  on 
December  15, 1993.  The  submittal 
requests  approval  of  the  Minnesota  I/M 
program,  which  has  been  operating  in 
the  Twin  Cities  metropolitan  area  since 
July  1. 1991.  The  seven  county 
metropolitan  area  includes  Anoka, 
Carver,  Dakota,  Hennepin,  Ramsey. 
Scott  and  Washington  Counties,  and  has 
been  designated  moderate 
nonattainment  for  CO.  This  document 
was  reviewed  in  detail  in  the  August  5. 
1994  (59  FR  39994),  proposed  rule. 

III.  USEPA  Conunents/MPCA  Responses 

In  a  May  11.  T994,  letter  to  MPCA, 
USEPA  identified  several  deficiencies  in 
the  I/M  SIP  submittal  and  provided  the 
State  the  opportunity  to  respond  to  the 
deficiencies.  The  USEPA  notified  the 
State  that  several  of  the  deficiencies 
could  only  be  remedied  through 
amendments  to  the  State's  statute  and/ 
or  administrative  rules. 

In  response  to  USEPA's  comments  on 
the  deficiencies  in  the  State's  I/M 
submittal,  the  MPCA  provided  a  July  5. 
1994.  letter  from  Charles  Williams, 
Commissioner,  MPCA.  to  Valdas  V. 
Adamkus,  Regional  Administrator 
USEPA,  which  responds  to  USEPA 
comments  and  makes  a  commitment 
from  the  State  to  correct  the  deficiencies 
requiring  amendments  to  the  State's 
statute  and/or  administrative  rules.  The 
deficiencies  requiring  amendments  to 
the  State's  1/M  statute  and/or 
administrative  rules  and  MPCA's 
response  to  the  deficiencies  are  outlined 
in  the  August  5, 1994,  (50  FR  39994) 
notice  of  proposed  rulemaking.  This 
conditional  approval  is  based  in  part  on 
the  State's  July  5. 1994,  commitment 
letter. 

The  USEPA's  August  5. 1994.  notice 
of  proposed  rulemaking  (59  FR  3994) 
identified  certain  deficiencies  in  the  1/ 
M  submittal  and  required  MPCA  to 
adequately  address  the  USEPA 
comments  before  the  end  of  the  30-day 
comment  period.  The  USEPA's 
comments  on  the  State's  basic  I/M 
program  deficiencies  and  MPCA's 
responses  to  the  comments  are 
presented  below.  The  notice  of 
proposed  rulemaking  stated  that  USEPA 
would  proceed  with  final  conditional 
approval  if  the  MPCA  adequately 
addressed  the  comments  during  the  30- 
day  comment  period.  The  notice  also 
stated  that  USEPA  would  take  final 


action  to  disapprove  the  basic  I/M  SIP 
submittal  if  MPCA  failed  to  adequately 
address  the  deficiencies. 

Comment:  Minnesota  Rule  7023.1020 
has  been  amended  such  that  visual 
inspection  of  fuel  inlet  restrictors  is  no 
longer  required.  Therefore,  the  emission 
reductions  obtained  in  the  proposed 
program  must  be  less  than  or  equal  to 
those  obtained  by  the  existing  program. 
Since  visual  inspection  for  fuel  inlet 
restrictors  was  previously  required, 
there  must  be  comparable  improvement 
to  the  program  if  this  element  is  to  be 
removed.  There  is  no  evidence  that  the 
program  has  been  strengthened.  The 
State  should  either  reinstate  the  fuel 
inlet  restrictor  requirement  or  make 
other  improvements  to  the  testing 
program  so  that  the  reductions  are  as 
good  or  better  than  under  the  existing 
program. 

MPCA  Response:  The  existing  I/M 
program  being  proposed  as  part  of  the 
SIP  submittal  does  not  contain  a 
provision  for  a  visual  inspection  of  the 
fuel  inlet  restrictor.  The  MPCA  has  not 
taken  credit  in  the  Mobile  5a  modeling 
demonstration  for  the  visual  inspection 
of  the  fuel  inlet  restrictor.  Therefore, 
there  is  no  weakening  of  the  submitted 
program  and  the  Mobile  5amodeling  has 
demonstrated  compliance  with  the 
performance  standard  without  the 
visual  inspection  of  the  fuel  inlet 
restrictor. 

Decision:  Since  the  State  has  not 
taken  credit  for  visual  inspection  of  the 
fuel  inlet  restrictor  and  is  able  to 
demonstrate  compliance  with  the 
performance  standard.  USEPA  accepts 
the  State's  response  to  the  Agency's 
comment. 

Comment:  USEPA  has  identified  two 
issues  regarding  the  compUance  rate 
claimed  by  the  State  in  the  submittal. 
First,  the  submittal  provides  conflicting 
estimates  of  the  number  of  unregi  stered 
vehicles  in  the  Twin  Cities  metropolitan 
area.  The  contractor  estimates  that 
22,000  vehicles  in  the  area  are  registered 
without  undergoing  testing,  while 
MPCA  estimates  that  only  12,000 
vehicles  are  registered  without 
undergoing  testing.  The  conflicting 
estimates  undermine  the  reliability  of 
the  97  percent  compliance  rate  arrived 
at  by  the  Stale.  Secondly,  the  State  uses 
a  96  percent  compliance  rate  in  the 
Mobile  5a  modeling  inputs,  yet  claims 
a  97  percent  compliance  rate  in  the 
submittal.  USEPA  can  accept  the  96 
percent  compliance  rate  without  any 
further  information  or  action  on  the 
State's  part.  If  the  State  chooses  to 
continue  to  claim  the  97  percent 
compliance  rate,  it  must  supply  USEPA 
with  an  estimate  of  the  number  of 
unr^istered  vehicles  and  a  description 


of  iBfldunisms  the  Stat*  will  MBptoy  to 
idnitifjr  and  encounge  regotration  of 
unregistered  vehicies. 

htPCA  Hesponse:  Minnesota  accepts 
USEPA's  recoauneadatioD  that  the  State 
use  the  96  percent  oompiiance  rate 
without  proriding  any  buther 
infonnation  or  action. 

Decision:  USEPA  will  not  require  the 
State  to  provide  any  fuither  data  or 
action  by  the  State. 

Comment:  The  USEPA  is  concerned 
that  the  $35.00  citation  imposed  on 
vehicle  owners  who  £ui  to  undergo 
testing  and  properly  register  their 
vehicles  is  not  sufficiently  h^  to  deter 
non-compliance.  The  USQ'A  requests 
that  MPCA  provide  further  information 
on  the  maximum  fine  imposed  on 
vehicle  owners  who  fail  to  undergo 
test»^. 

MPCA  Response:  Vehicle  owners  who 
do  not  comply  with  the  requirements  of 
the  Pro^«m  are  not  allowed  to  renew 
their  vehicle  registration.  Vehicle 
OMmers  who  drive  on  expired  tabs  or 
improperly  store  a  vehicle  with  expired 
tabis.  are  cited  far  an  expired  registration 
and  assessed  a  fine.  The  average  fine  for 
an  expired  registration  is  $35.00  The 
actual  amount  of  the  fine  will  vary 
depending  on  the  county  jurisdiction. 
Vehicles  with  an  expired  registration  are 
also  subject  to  towing  and  impound 
fees,  with  initial  fees  averaging  $75.00, 
plus  additional  daily  storage  fees 
ranging  &t>m  $8.00  to  $15.00.  In 
addition,  these  fees  are  based  on  each 
occurrence  of  citation  for  registration 
expiration.  Vehicles  with  an  expired 
registration  are  subject  to  receive 
multiple  citations  and  subsequent  fines 
until  the  vehicle  registration  has  been 
renewed. 

Decision:  The  USEPA  accepts  KiPCA's 
response  to  the  Agency's  comment  on 
citation  penalties  and  will  not  require 
any  further  action  from  the  State. 

Comment:  The  USEPA  believes  that 
Minnesota's  lack  of  a  defined  penalty 
schedule  for  cases  of  serious  violations 
of  the  State's  contractual  agreement 
significantly  lessens  the  stringency  of 
the  State's  enforcement  efforts.  In 
addition,  the  State  has  not  provided  any 
description  of  its  mechanisms  for 
permanent  fee  retainage  from  the 
contractor.  The  MPCA  must  provide 
USEPA  with  a  schedule  of  typical 
retainage  for  serious  violations  of  the 
contractual  agreement. 

Response:  In  Ueu  of  a  specific  penalty 
schedule,  Minnesota  uses  a  fee  retainage 
to  resolve  all  violations  of  our 
contractual  agreement.  Each  month  the 
contractor  submits  an  invoice  for 
accuracy,  the  State  retains  10  percent  of 
the  invoice  and  pays  the  contractor  the 
remaining  90  percent.  The  10  percent 
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n  taiaage  is  aocumulated  monthly  and 
n  leased  to  the  contractor  at  the  end  of 
a  ich  quarter,  provided  the  MPCA  is 
Si  tisfied  with  the  contractor's 
p  >rformance  and  that  no  violation  of  the 
o  tntract  has  occurred.  If  a  viotetion  of 
tl  e  omtract  has  occurred,  the  specific 
d  >llar  onount  not  returned  to  the 
ci  intractor  would  be  determined  by  the 
N  PCA  based  on  theseriou^Mssofthe 
v  olation. 

Minnesota  believes  that  using 
n  tainage  instead  of  a  specific  penahy 
»  hedule  is  a  stronger  contractual 
ei  tforcement  tool  for  several  reasons. 
F  rst.  by  using  retainage,  the  MPCA  has 
n  aximum  flexibility  to  address 
CI  intractual  violations  and  is  not  limited 
Oi  ily  to  those  issues  and  penalty 
ai  nounts  which  may  be  incliided  in  a 
p  malty  schedule.  Second,  the  monthly 
retainage  averages  over  $100,000  and 
meets  the  penalty  requirement  of  $100 
o  5  times  the  inspection  fee  as  specified 
ii  Section  51.364.  Lastly,  the  use  of  a 
n  tainage  provides  for  a  more  suitable 
vwrking  relationship  with  the 
contractor.  Because  a  portion  of  the 

0  intractor's  profit  is  withheld  monthly 
tl  rough  retainage,  the  contractor  is 

a  lowed  to  focus  on  contract  compliance 
(i  ot  enforcement)  to  ensure  that  the  full 
n  tainage  is  released  quarterly.  MPCA 
n  commends  that  the  existing  retainage 
p  "ocess  be  accepted  as  originally 
proposed  in  the  SIP  submittal. 

Decision:  The  USEPA  accepts  MPCA's 
response  to  the  Agency's  comment  on 
c  tation  p«ialties  and  will  not  require 
a  »y  further  action  fix)m  the  State. 

Comment:  The  submittal  indicates 
tl  lat  quality  assurance  officers  do  not 
h  jve  direct  authority  to  impose 
d  isciplinary  action  against  inspectors 
e  nployed  by  the  contractor.  Vn>CA 
q  lality  assurance  officers  may  only 
r  icommend  disciplinary  action  or 
c  ischarge  of  an  employee.  MPCA  must 
c  )mmit  to  requiring  the  contractor  to  act 

1  )on  the  State's  recommendation  for 
c  sciplinary  action. 

Response:  The  MPCA  quality 
a  isurance  auditors  perform  quality    _ 
a  isurance  audits,  identify  any  imprt^per 
p  erformance  by  a  lane  inspector,  and 
ii  litiafe  enfcHt:ement  action  against  the 
l(  ne  inspector.  The  procedure  to  initiate 
e  iforcement  action  and  impose 
(  iscipline  on  a  lane  inspector  begins 
V  ith  an  immediate  reporting  to  the 
s  ation  manager.  The  station  manager 
a  ;ts  accordingly.  The  quality  assurance 
a  iditor  then  recommends  disciplinary 
a  :tion  to  the  MPCA  Program  Manager. 
1  le  Program  Manager  and  the 
c  )ntractor's  Director  of  Operations  then 
r  leet  to  discuss  the  violation,  agree  on 
t  le  severity  of  the  violation  and 
n  utually  impose  discipline.  Types  of 


discipline  imposed  to  dote  include  re- 
training, vertMl  reprimand,  and 
dismissal  of  tite  lane  inspector. 

Decision:  The  USEPA  accepts  MPCA's 
response  to  the  Agency's  comment  on 
citation  penahies  and  will  not  require 
any  further  action  from  the  State. 

V.  Rulemaking  Action 

Based  upon  the  August  5, 1994 
proposed  rule  and  MPCA's  responses  to 
USEPA's  comments,  the  USEPA  is 
conditionally  approving  the  Minnesota 
basic  I/M  SIP  revision  request  for  CO. 
The  USEPA's  conditional  approval  of 
Minnesota's  basic  I/M  program  is  also 
based  upon  MPCA's  commitment  to 
adopt  specific  enforceable  measures  as 
outlined  in  the  July  5, 1994,  letter  from 
CharlesWilliams,  Commissioner  MPCA, 
to  Valdas  Adamkus,  Regional 
Administrator,  USEPA.  These 
commitments  include  a  request  to  the 
State  legilature  to  consider  changes  to 
the  vehicle  inspection  program  during 
the  1995  session,  and  to  initiate  a  public 
hearing  process  to  make  changes  in  the 
administrative  rule  for  the  program  to 
comply  with  the  requirements  of  the 
Federal  rules.  The  specific  areas 
needing  statutory  and/or  administrative 
rule  changes  include:  the  requirement 
that  only  certified  automotive  repair 
technicians  perform  repairs  in  order  for 
a  vehicle  to  obtain  a  waiver;  the 
requirement  that  the  State's  minimum 
repair  cost  Hmit  be  actually  spent  befor 
a  vehicle  is  eligible  to  receive  a  waiver, 
the  requirement  that  vehicles  with 
switched  engines  be  tested  using 
emissicHi  standards  based  on  the  model 
year  of  the  chassis,  unless  the  engine  is 
newer  in  age  than  the  chassis;  and  the 
requirement  to  change  the  re-inspection 
procedure  to  include  a  determination 
that  an  emission  control  device  is  the 
correct  type  for  the  certified 
configuration  of  the  vehicle  inspected.  If 
Minnesota  fails  to  implement  the 
necessary  changes  within  the  one-year 
period  following  the  date  of  this 
conditional  approval,  the  conditional 
approval  will  convert  to  a  disapproval 
of  the  SIP.  Disapproval  of  the  SIP  will 
trigger  the  18-month  sanctions  period  of 
section  179  of  the  CAA.  In  addition, 
USEPA  can  elect  to  exercise  its 
discretionary  authority  to  impose 
sanctions  prior  to  the  end  of  the  18- 
month  period.  Finally,  disapproval  will 
trigger  a  24-month  Federal 
Implementation  Plan  (PIP)  clock  under 
section  110(c)  of  the  CAA. 

Miscellaneous 

AppUcability  to  Future  S!P  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  alfowing  or  " 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic  and  environmental  factors  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225),  as 
revised  bv  an  October  4,  1993, 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (^  U.S.C.  603 
and  604.)Altematively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
inciudesmall  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  approval  does  not  create  any 
nfiw  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
CAA  forbids  USEPA  to  base  its  Final 
Conditional  Approval  of  Minnesota's  1/ 
M  program  on  such  grounds.  Union 
Electric  Co.  v.  U.SE.P.A.,  427  U.S.  246, 
256-66  (1976). 

Petitions  fw  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  12, 
1994.  Filing  a  petition  for  - 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bi(2J.J 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorportation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  15, 1994. 
Robert  Springer, 
Acting  Begional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7t71q. 

Subpart  Y— Minnesota 

2.  Section  52.1219  is  added  to  read  as 
follows: 

§  52.1 21 9    Identification  of  plan- 
Conditional  approval. 

(a)  On  November  12, 1993,  the 
Minnesota  Pollution  Control  Agency 
submitted  a  revision  request  to 
Minnesota's  carbon  monoxide  SIP  for 
approval  of  the  State's  basic  inspection 
and  maintenance  (I/M)  program.  The 
basic  l/M  program  requirements  apply 
to  sources  in  the  State's  moderate 
nonattainraent  areas  for  carbon 
monoxide  and  includes  the  following 
counties:  Anoka,  Carver,  Dakota, 
Hennepin,  Ramsey,  Scott,  and 
Washington  Counties.  The  USEPA  is 
conditionally  approving  Minnesota's 
basic  I/M  program  provided  that  the 
State  adopt  specific  enforceable 
measures  as  outlined  in  its  July  5, 1994 
letter  from  Charles  W.  Williams. 
Commissioner,  Minnesota  Air  Pollution 
Control  Agency. 

(i)  Incorporation  by  reference. 

(A)  Minnesota  Rules  relating  to  Motor 
Vehicle  Emissions  parts  7023.1010  to 
7023.1105,  effective  January  8. 1994. 

(ii)  Additional  material. 

(A)  Letter  ftt)m  the  State  of  Minnesota 
to  USEPA  dated  July  5, 1994. 
[FR  Doc.  94-25387  Filed  10-12-94;  8:45  ami 
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40  CFR  Part  52 

[OH59-1 -6376a;  FRL-5078-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 


summary:  USEPA  is  approving  the  Ohio 
State  Implementation  Plan  (SIP) 


revision  request  for  the  purpose  of 

implementing  an  emissions  statement 
program  for  stationary  sources  within 
the  State's  marginal  and  above  ozone 
nonattainment  areas.  Section 
182(a)(3)(B)  of  Utle  I  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA), 
requires  States  with  areas  designated 
nonattainment  for  the  ozone  National 
Ambient  Air  Quality  Standard  (NAAQS) 
to  establish  regulations  for  annual 
reporting  of  actual  emissions  by  sources 
that  emit  VOC  or  NOx  in  the 
nonattainment  area.  These  emissions 
reports  are  referred  to  as  "emissions 
statements."  Sources  in  the  following 
counties  are  subject  to  the  emissions 
statement  program  requirements: 
Ashtabula,  Butler,  Clark,  Clermont, 
Cuyahoga,  Delaware,  Franklin.  Geauga. 
Greene,  Hamilton,  Lake,  Licking,  Lorain, 
Lucas,  Mahoning.  Medina,  Miami, 
Montgomery,  Portage,  Stark,  Summit. 
Trumbull.  Warren,  and  Wood. 
DATES:  This  final  rule  will  be  effective 
December  12, 1994  unless  notice  is 
received  by  November  14, 1994  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  W-lliam  L.  MacDowell, 
Chief,  Regulation  Development  Section. 
Air  Enforcement  Branch  (AE-17J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois.  60604. 

Copies  of  the  State  submittal  for  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  location  (it  is 
recommended  that  you  contact  Gina 
Smith  at  (312)  88B-7018  before  visiting 
the  Region  5  office): 

United  States  Environmental 
Protection  Agency,  Region  5,  Air 
Enforcement  Branch.  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Smith,  Regulation  Development  Section. 
Air  Enforcement  Branch  (AE-17J),  U.S. 
Environmental  Protection  Agency, 
Region  5.  Chicago.  Illinois,  60604,  (312) 
886-7018. 
SUPPUEMENTARY  INFORMATtON: 

I.  Background 

The  air  quality  planning  end  SIP 
requirements  for  ozone  nonattainment 
and  transport  areas  are  set  out  in 
subparts  1  and  2  of  title  I  of  the  (CAA) 
The  USEPA  has  issued  a  "General 
Preamble"  describing  USEPA's  review 
procedures  for  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  CAA. 
including  those  State  submittals  for 


ozone  nonattainment  areas  (see  57^FR 
13498  (April  16. 1992)  and  57  FR  18070 
(April  28. 1992)).  USEPA  has  also 
issued  a  draft  guidance  document 
describing  the  requirements  for  the 
emissions  statement  programs,  entitled 
"Guidance  on  the  Implementation  of  an 
Emissions  Statement  Program"  (July. 
1992).  >  It  should  be  noted  that  this 
guideline  has  not  been  fmalized,  but 
does  provide  the  best  available  guidance 
on  the  expected  contents  of  the 
emissions  statements  and  on  the  States' 
use  of  emissions  statements.  Further 
revisions  to  this  draft  guidance  were  not 
available  prior  to  Hnal  rulemaking  on 
the  Ohio  SIP  revisions  request. 
Therefore,  it  is  appropriate  to  use  the 
July  1992  draft  guidance  in  considering 
current  emissions  statement  SIP 
revision  submittals. 

A.  Summary  of  the  Federal 
Requirements 

Section  182(a)(3)(B)  of  title  I  of  the 
CAA  requires  States  with  areas 
designated  nonattainment  for  the  ozone 
NAAQS  to  establish  regulations  for 
annual  reporting  of  actual  emissions  by 
sources  that  emit  VOC  or  NOx  in  the 
nonattainment  areas.  These  annual 
emissions  reports  are  called  "emissions 
statements."  Section  182(a)(3)(B)  also 
requires  the  States  to  submit  a  revision 
to  their  SIP  to  incorporate  the  emissions 
statement  requirement  into  its  SIP  no 
later  than  2  years  after  enactment  of  the 
CAA. 

A  State,  with  USEPA  approval,  may 
waive  the  requirement  for  an  emissions 
statement  for  classes  or  categories  of 
sources  with  less  than  25  tons  per  year 
of  NOx  or  VOC  emissions  in 
nonattainment  areas  if  the  State 
includes  the  classes  or  categories  in  the 
base  year  and  periodic  inventories  and 
calculates  emissions  using  emission 
factors  established  by  USEPA  (such  as 
those  found  in  USEPA  publication  AP- 
42)  or  other  methods  acceptable  to 
USEPA.  Whatever  minimum  reporting 
level  the  State  establishes  in  its 
emissions  statement  program,  if  a  source 
emits  either  VOC  or  NOx  at  or  above  the 
designated  reporting  level,  the  other 
pollutant  must  be  included  in  the 
emissions  statement,  even  if  it  is 
emitted  at  levels  below  the  specifieti 
cutoffs. 

The  CAA  requires  a  facility  to  submit 
the  first  emissions  statement  to  the  State 
within  three  years  after  the  date  of 
enactment  of  the  CAA,  and  annually 
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'  Refer  alao  to  a  memorandum  from  J.  David 
Mobley,  Chief.  Emission  Inventory  Branch. 
Technical  Support  Division.  USEPA.  entitled  "First 
Emission  Statements  Due  to  EPA/Essential 
Emission  Statement  Rule  Elements."  dated  August 
4,  1993. 


th  sreafter.  USEPA  has  requested  the 
St  Jtes  to  submit  the  emissions  data  to 
Ul  )EPA  through  the  Aerometric 
Irformation  Retrieval  System  (AIRS). 
T  le  minimum  emissions  statement  data 
m  ist  include:  certification  of  data 
ac  :uracy.  source  identification 
in  brmation,  operating  schedule, 
er  tissions  information  (to  include 
ar  nual  and  tjrpical  ozone  season  day 
er  lissions),  control  equipment 
in  brmation,  and  process  rate  data.  The 
en  tissions  reported  in  a  source's 
sti  tement  should  include  upset 
er  lissions,  the  effect  of  downtime  on 
er  lissions,  and  fugitive  emissions. 
Fi  lally,  the  S'ate's  rule  should  clearly 
pi  ice  the  burden  for  reporting  on  the 
so  iirce.  The  Technical  Support 
Ddcument,  dated  June  28, 1994, 
pi  avides  a  more  detailed  descriptien  of 
th  J  requirements  of  the  August  4, 1993, 
m  smorandum.  USEPA  developed 
er  lissions  statement  data  elements  to  be 
cc  nsistent  with  other  State  reporting 
re  juirements.  This  consistency  is 
es  iential  to  assist  States  with  quality 
as  jurance  for  emissions  estimates  and  to 
fa  lilitate  consolidation  of  all  USEPA 
re  )orting  requirements. 

n  addition  to  the  submission  of  the 
er  issions  statement  data  to  AIRS,  States 
sh  ould  provide  USEPA  with  a  status 
re  )ort  that  outlines  the  degree 
of  :ompliance  with  the  emissions 
st(  tement  program.  Beginning  July  1, 
IS  93,  States  should  report  quarterly  to 
U:  >EPA  the  total  number  of  sources 
af  acted  by  the  emissions  statement 
pi  avisions,  the  number  of  sources  that 
he  ve  complied  with  the  provisions  and 
th  i  number  that  have  not.  The  status 
re  )ort  should  also  include  the  total 
ar  nual  and  tjrpical  ozone  season  day 
er  lissions  from  all  reporting  sources, 
be  ih  corrected  and  non-corrected  for 
ru  e  effectiveness.  States  should  include 
in  their  status  report  a  Hst  of  sources 
th  It:  (1)  Are  delinquent  in  submitting 
th  ;ir  emissions  statement;  (2)  emit  500 
to  is  per  year  (tpy)  or  more  of  VOC;  or 
(3  emit  2500  tpy  or  more  of  NOx.  The 
St  ite  should  submit  this  status  report 
qi  arterly  until  all  the  regulated  sources 
h{  ve  complied  for  the  reporting  year. 
Si  ggested  submittal  dates  for  the 
qi  arterly  status  reports  are  July  1, 
O  tober  1,  January  1,  and  April  1. 

B.  Summary  of  State  Submittal 

The  CAA  required  States  subject  to 
th  J  requirements  of  section  182(a)(3)(B) 
to  submit  the  emissions  statement 
pi  agram  to  USEPA  by  November  15, 
li  92.  On  January  15, 1993,  the  USEPA 
m  ide  a  finding  that  Ohio  failed  to 
su  imit  the  required  SIP  revision.  The 
U  (EPA's  finding  triggered  the  sanctions 
p(  riod  of  section  179  of  the  CAA.  The 


Ohio  Environmental  Protection  Agency 
(OEPA)  submitted  a  SEP  revision  request 
to  USEPA  on  March  22, 1994.  In  a  letter 
dated  May  16, 1994.  the  USEPA 
informed  OEPA  that  the  SIP  submittal 
was  complete.  The  May  16, 1994,  letter 
stopped  the  sanctions  period  that  was 
begun  with  the  finding  of  failure  to 
submit. 

The  information  provided  by  the  State 
included:  Adopted  rules  (3745-24-01, 
-02.  -03,  and  -04)  effective  on  April  1. 
1994;  emissions  statement  form  and 
synopsis  of  rules;  summary  of 
comments  and  responses;  public  notice 
of  the  hearing  and  comment  period; 
Joint  Committee  on  Agency  Rule  Review 
(JCARR)agenda  and  approval;  technical 
support  for  the  research  and 
development  (R&D)  exemption; 
statutory  authority  for  the  State's  rules; 
and  copies  of  actual  comments 
submitted.  OEPA  submitted  four 
adopted  rules.  The  first.  Rule  3745-24- 
01,  is  entitled  Definitions.  Unless 
otherwise  provided  in  this  rule  the 
definitions  in  rule  3745-24-01  apply. 

The  second  rule,  Rule  3745-24-02, 
which  is  entitled  Applicability,  states 
that  the  requirements  of  this  chapter 
apply  to  facilities  located  in  Ashtabula, 
Butler,  Clark,  Clermont,  Cuyahoga, 
Delaware,  Franklin,  Geauga,  Greene, 
Hamilton,  Lake,  Licking,  Lorain,  Lucas, 
Mahoning,  Medina,  Miami, 
Montgomery,  Portage,  Stark,  Summit, 
Trumbull.  Warren,  or  Wood  County.    . 
Facilities  emitting  25  tons  or  more  of 
NOx  or  25  tons  or  more  of  VOC  during 
any  calendar  year  are  required  to  submit 
an  emissions  statement.  This 
requirement  starts  with  calendar  year 
1992.  Sources  in  counties  redesignated 
to  attainment  for  ozone  are  exempt  from 
reporting.  The  rule  also  provides  an 
exemption  under  paragraph  (G)  of  Rule 
3745-24-04  for  certain  sources  at  the 
facility. 

Rule  3745-24-03,  which  is  entitled 
Deadlines  for  the  Submission  of  the 
Emissions  Statements,  requires  that  the 
1992  emissions  statements  be  submitted 
by  July  1, 1994.  For  1993  and  beyond, 
emissions  statements  are  due  by 
November  15th  of  the  following 
calendar  year  (e.g.  November  15, 1994. 
for  the  1993  emissions  statement). 

Ohio  Rule  3745-24-04  is  entitled 
Emissions  Statement  Requirements  and 
involves  paragraphs  (A)  through  (G). 
Paragraphs  (A)  and  (B)  require  effected 
owners  to  submit  emissions  statements 
in  the  OEPA  format  by  the  required 
deadline.  Paragraph  (C)  contains  general 
information  about  the  facility,  calendar 
year  covered,  and  certification  of 
accuracy  of  the  statement.  The 
certification  of  accuracy  must  be 
submitted  by  an  appropriate  facility 
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official.  Paragraph  (D)  lists  required 
information  for  non-R&D  sources. 
Paragraph  (E)  lists  required  information 
for  R&D  sources.  Paragraph  (F)  allows 
emissions  reporting  on  a  group  basis  if 
it  cannot  be  determined  on  an 
individual  basis.  Paragraph  (G)  provides 
exemptions  for  small  sources  and  some 
R&D  sources. 

The  emissions  statement  exemption 
provision,  at  Ohio  Rule  3745-24-04(G). 
exempts  emissions  units  that  emit  less 
than  10  pounds  per  day  VOC  or  NOx 
from  being  included  in  an  emissions 
estimate  for  a  facility.  This  exemption 
effects  the  applicability  of  the  emissions 
statement  requirement  and  the  reported 
emissions  for  affected  facilities.  The 
exemption  uses  exemption  3704.011(A) 
from  the  State's  title  V  Operating 
Permits  program,  but  not  3704.011(A)(1) 
to  (A)(5).  Title  V  exemption  3704.011(A) 
exempts  emissions  units  less  than  10 
pounds  per  day.  Title  V  exemption 
3704.011(A)(1)  provides  that  section 
3704.011(A)  does  not  apply  if  the  CAA 
or  regulations  issued  pursuant  to  it  limit 
an  emission  unit  to  less  than  10  pounds 
per  day.  Title  V  exemption 
3704.011(A)(2)  provides  that  section 
3704.011(A)  does  not  apply  if  OEPA 
regulations  needed  for  attainment  limit 
the  unit  to  less  than  10  pounds  per  day. 
Title  V  exemption  3704.011(A)(3) 
provides  that  section  3704.011(A)  does 
not  apply  if  radionuclides  are  emitted. 
Title  V  exemption  3704.011(A)(4) 
provides  that  section  3704.011(A)  does 
not  apply  if  a  unit  in  combination  with 
other  units  would  result  in  potential 
emissions  greater  than  25  tpy.  Title  V 
exemption  3704.011(A)(5)  provides  that 
section  3704.011(A)  does  not  apply  if  a 
unit  emits  more  than  one  ton  per  year 
of  hazardous  pollutants. 

Ohio  Rule  3745-24-04(G)  also 
provides  that  Rule  3745-24-04(E) 
exempts  fixim  being  included  in  an 
emissions  statement  any  laboratory  or 
bench  scale  R&D  sources;  and  does  not 
apply  to  R&D  sources  at  a  facility  where 
the  combined  potential  to  emit  is  less 
than  five  tons  VOC  and  five  tons  NOx 
and  where  the  owner  or  operator 
maintains  records  to  demonstrate  this. 
Since  Rule  3745-24-04(G)  only  adopts 
the  exemption  outlined  in  3704.011(A) 
of  the  title  V  program,  the  emissions 
from  sources  that  total  less  than  or  equal 
to  10  pounds  per  day  are  not  required 
to  be  reported  in  an  emissions 
statement. 

C.  Analysis  of  State  Submittal 
The  August  4, 1993.  Mobley 
memorandum  requires  that  sources 
submit  their  first  statements  for  1992  by 
July  1, 1993  and  that  subsequent 
statements  be  issued  by  April  15  of  each 


year.  However,  the  CAA  allows 
statements  to  be  submitted  by  November 
of  each  year.  Ohio  did  not  promulgate 
administrative  rules  for  the  emissions 
statement  program  until  March  17. 
1994.  The  rules  became  effective  on 
April  1, 1994.  Sources  subject  to  the 
program  are  required  to  submit  their 
initial  emissions  statement, 
summarizing  1992  emissions,  by  July  1. 
1994.  The  1993  emissions  statement 
should  be  submitted  by  November  1994, 
and  each  subsequent  statement  shonld 
be  submitted  by  November  of  each  year. 
The  States  emissions  statement 
reporting  frequency  satisfies  USEPA's 
requirements. 

USEPA  requires  the  following 
operating  information  to  be  included  in 
the  States  rules:  percent  annual 
throughput  by  season:  days  per  week  on 
the  normal  operating  schedule;  hours 
per  day  during  the  operating  schedule; 
and  hours  per  year  during  the  normal 
operating  schedule.  Ohio's  rule  requires 
sources  to  provide  the  weeks  per  year  it 
operates  as  opposed  to  the  hours  per 
year.  In  addition,  Ohio  requires  sources 
to  report  the  hours  per  day,  days  per 
week,  and  weeks  per  year  of  operation. 
This  is  acceptable  since  USEPA  can 
determine  the  hours  per  year  a  source 
operates  from  this  information. 

Ohio's  rules  do  not  require  sources  to 
report  peak  ozone  season,  annual 
throughput,  and  percent  annual 
throughput  by  season.  USEPA  can 
determine  the  peak  ozone  season 
process  rate  from  the  information 
required  by  Ohio's  rule. 

As  discussed  in  the  Technical 
Support  Document,  Ohio's  rules  satisfy 
USEPA's  guidance  to  require 
appropriate  information  on  source 
location,  operating  rules,  and  process 
rates.  Emissions  statements  submitted 
by  sources  must  be  certified  by  an 
appropriate  official  as  accurate. 

Ohio's  rules  do  not  require  that  the 
Airs  Facility  Subsystem  (AFS)  control 
equipment  codes  and  the  AFS  estimated 
emissions  method  codes  be  provided. 
The  rules  do,  however,  require  that  a 
description  of  the  existing  control 
equipment,  its  efficiency,  and  the 
emissions  estimation  method  be 
provided.  The  AFS  codes  can  be 
determined  from  this  information. 
Therefore,  Federal  requirements  for 
control  equipment  information  are 
satisfied. 

Ohio  Rules  3745-24-04(G)  exempt 
sources  that  emit  less  than  10  pounds 
per  day  of  VOC  or  NOx.  Initially, 
USEPA  objected  to  this  provision  since 
it  is  not  specifically  provided  for  under 
the  CAA.  USEPA  has  recently  reviewed 
the  Columbus  ozone  emissions 
inventory  provided  by  Ohio  and 


concluded  that  the  inventory 
demonstrates  that  the  exemption  would 
not  exclude  a  significant  portion  of  the 
area's  emissions.  The  point  source  VOC 
and  NOx  emissions  total  4030  tpy  and 
4543  tpy,  respectively.  Exempted 
emissions  amount  to  only  4.6  tpy 
(0.11%)  and  0  tpy  for  VOC  and  NOx. 
respectively.  Exempted  emissions  for 
the  other  nonattainment  areas  are 
expected  to  be  of  a  similar  magnitude. 
Since  exempted  emissions  do  not 
represent  a  significant  amount  of  the 
State's  nonattainment  area  emissions, 
the  USEPA  believes  that  the  provisions 
of  3745-24-€4(G)  are  approvable. 

II.  Final  Action 

USEPA  is  approving  Ohio's  emissions 
statement  program  SIP  submittal 
through  the  Agency's  direct  final 
rulemaking  provisions.  This  rule  will  be 
effective  December  12.  1994  unless 
notice  is  received  that  someone  wishes 
to  submit  adverse  or  critical  comments. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register.  The  Ohio  Emissions  Statement 
Program  (Ohio  Administrative  Rules 
3745-21-01. 3745-21-02.  3745-21-03, 
and  3745-21-04)  are  being  incorporated 
by  reference  into  the  Ohio  SIP  for  ozone. 
The  rules  are  available  for  inspection  at: 
Air  Docket  6102.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460. 

III.  Pcocedural  Background 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
believed  to  be  noncontroversial  and 
USEPA  anticipates  no  significant 
comments  on  them.  The  public  is 
advised  that  this  action  will  be  effective 
December  12, 1994,  unless  notice  is 
received  by  November  14, 1994.  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  I ightof  specific  technical, 
economic,  and  environmental  factors, 
and  in  relation  to  relevant  statutory  and 
regulator}'  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Administrator  for  the  Office  of  Air  and 
Radiation  on  October  4. 1993  (Michael 
Shapiro's  memorandum  to  Regional 
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Administrators).  A  future  document  will 
inform  the  general  public  of  these 
tables.  Under  the  revised  tables,  this 
action  remains  classified  as  Table  3. 

On  January  6. 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of  ^ 
Executive  Order  12291  for  a  period  of  2 
years.  The  USEPA  has  submitted 
arequest  for  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  0MB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  USEPA's 
request.  This  request  remains  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993.  The  OMB'has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  etseq.,  USEPA  should 
prepare*  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
includesmall  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  12, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  a  rule.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  Section 
307(b)(2). 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  the  State 
is  already  imposing.  Therefore,  because 
.the  Federal  SI?  approval  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  any 
smallentities  affected.  Moreover,  due-to 
the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  the  State 
action.  The  CAA  forbids  USEPA  to  base 
it  actions  concerning  SIPS  on  such 
grounds.  Union  Electric  Co.  v.  USEPA, 
427  U.S.  246.  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 
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Lis  t  of  Subjects  in  40  CFR  Part  52 

!nvironmental  protection,  Air 
po  lution  control.  Incorporation  by 
ref  jrence.  Nitrogen  oxides.  Reporting 
am  1  recordkeeping  requirements, 
Vo  atile  organic  compounds. 

I  ated:  September  13. 1994. 
Da'  id  Kee. 
Ac,  ing  Regionul  Administrator. 

fart  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
foljovvs: 

PA  RT  52— {AMENDED] 

;  .  The  authority  citation  for  part  52 
coi  itinues  to  read  as  follows: 
J  uthority:  42  U.S.C.  7401-7671q.       '  ^ 

Su  )part  KK— Ohio 

^  .  Section  52.1870  is  amended  by 
adi  ling  paragraph  (c)(100)  to  read  as 
fol  ows: 

§  5  1.1 870    Identification  of  plan. 

*         «         *         *        * 

100)  On  March  22, 1994.  the  Ohio 
En  /ironmental  Protection  Agency 
su  imitted  a  revision  request  to  Ohio's 
oz(  me  SIP  for  approval  of  the  State's 
en  issions  statement  program.  The 
en  issions  statement  program 
rec  uirements  apply  to  sources  in  the 
fol  owing  counties:  Ashtabula.  Butler, 
Cli  rk,  Clermont,  Cuyahoga,  Delaware, 
Fn  nklin,  Geauga,  Greene,  Hamilton, 
La  ;e.  Licking,  Lorain,  Lucas,  Mahoning, 
M(  dina,  Miami.  Montgomery,  Portage, 
Stc  rk.  Summit,  Trumbull,  Warren-,  and 
W  od. 

i)  Incorporation  by  reference. 

A)  Ohio  Administrative  Code  rules 
37  t5-24-01, 3745-24-02,  3745-24-03, 
an  I  3745-24-04,  effective  April  1, 1994. 
IFF  Doc.  94-25270  Filed  10-12-94:  8:45  am] 

BtL  ING  CODE  »560~S&-F 


FB3ERAL  COMMUNICATIONS 
CC  MMISSION 

47|cFR  Part  73 

[M|«  Docket  No.  94-22;  RM-8438] 

R^io  Broadcasting  Services; 
Jackson,  LA 

AGfeNCV: federal  Communications 

Conmission. 

ACTION:  Final  rule. 


SU  «MARY:  The  Commission,  at  the 
rec  uest  of  Roosevelt  Gremillion,  allots 
Ch  innel  283A  to  Jackson,  Louisiana. 
Se !  59  FR  13919.  March  24. 1994. 
Ch  annel  283A  can  be  allotted  to 
Jaqkson.  Louisiana,  in  compliance  with 


the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  283A  at  Jackson 
are  30-50-18  and  91-13-00.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  November  21, 1994. 
The  window  period  for  filing 
applications  will  open  on  November  21, 
1994,  and  close  on  December  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-22, 
adopted  September  30, 1994,  and 
released  October  7, 1994.  The  full  test 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  j^^in  M 
Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  deci.sion  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street  NW.,  Suite  140, 
Washington,  D.C.  20037 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Channel  283A,  at  , 
Jackson. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  94-25308  Filed  10-12-94;  8:45  am) 

BtLUNG  CODE  6712-01-M    - 


47  CFR  Part  73 

[MM  Docket  No.  93-228;  RM-82g5] 

Radio  Broadcasting  Services;  Tawas 
City,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation 
document  which  was  published 
Tuesday,  September  13, 1994  (59  FR 
46932). 

EFFECTIVE  DATE:  October  13. 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Shifflett,  Publications  Branch, 
(202)  418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in 
calculating  the  open  window  filing  date 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  13, 1994  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-22522  is  corrected  as 
follows: 

On  page  46932,  in  the  third  column, 
in  the  "DATES"  section,  the  open 
window  period  for  filing  applications 
should  be  "October  21, 1994"  in  lieu  of 
"October  24. 1994". 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  94-25239  Filed  10-12-94;  8:45  ami 

BILUNG  CODE  S712-01-.M 


47  CFR  Part  73 

[MM  Docket  No.  94-39;  RM-d452] 

Radio  Broadcasting  Services;  Roseau, 
MN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation 
document  which  was  published 
Tuesday.  September  13, 1994  (59  FR 
46932). 

EFFECTIVE  DATE:  October  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Shiffiett,  Publications  Branch, 
(202)418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in 
calculating  the  open  window  filing  date 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  13, 1994  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-22519  is  corrected  as 
follows: 

On  page  46932,  in  the  second  column, 
in  the  "DATES"  section,  the  open 
window  period  for  filing  applications 
should  be  'October  21, 1994"  in  lieu  of 
"October  24. 1994". 


Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  94-25236  Filed  10-12-94;  8:45  am) 

BtLUMG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-283;  RM-8374] 

Radio  Broadcasting  Services;  Pillager, 
MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation 
document  which  was  published 
Tuesday  September  13. 1994  (59  FR 
46933). 

EFFECTIVE  DATE:  October  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Shifflett,  Publications  Branch. 
(202) 418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in 
calculating  the  open  window  filing  date 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  13, 1994  of  the  final 
regulations,  which  are  the  subject  of  FR 
Doc.  94-22523  is  corrected  as  follows: 

On  page  46933,  in  the  first  column,  in 
the  "DATES"  section,  the  open  window 
period  for  filing  applications  should  be 
"October  21, 1994"  in  lieu  of  "October 
24. 1994". 

Federal  Communications  Commission. 

William  F.  Galon, 

Acting  Secretary. 

IFR  Doc.  94-25240  Filed  10-12-94;  8:45  am] 

BILUNO  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-24;  RM-8440] 

Radio  Broadcasting  Services;  . 
Bozeman,  MT 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a.' 
correction  to  the  final  regulation 
document  which  was  published 
Tuesday.  September  13. 1994  (59  FR 
46930). 

EFFECTIVE  DATE:  October  13.  1994. 


FOR  FURTHER  INFORMATKXI  CONTACT: 
Gayle  Shifflett.  Publications  Branch. 
(202) 418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in 
calculating  the  open  window  filing  date 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  13. 1994  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-22518  is  corrected  as 
follows: 

On  page  46930.  in  the  third  column, 
in  the  "DATES"  section,  the  open 
window  period  for  filing  apphcations 
should  be  "October  21, 1994"  in  lieu  of 
"October  24, 1994". 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  94-25235  Filed  10-12-94:  8:45  ami 

BILUNG  COOE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-157;  RM-7462,  RM- 
8184] 

Radio  Broadcasting  Services; 
Cleveland,  Belzoni,  and  Ourant,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule,  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation 
document  which  was  published 
Tuesday,  September  13.  1994  (59  FR 
46931). 

EFFECTIVE  DATE:  October  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gavle  Shifflett,  Publications  Branch, 
(20"2)  418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in 
calculating  the  open  window  filing  date 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  13, 1994  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-22521  is  corrected  as 
follows: 

On  page  46931,  in  the  first  column,  in 
the  "DATES"  section,  the  open  window 
period  for  filing  applications  should  l-e 
"October  21,  1994"  in  lieu  of  "October 
24.  1994". 
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Federal  CoamonkHioBS  Giminis5ion. 
William  F.CalM. 

Acting  Secretary. 

|FR  Doc  94-2S23S  Filed  1&-12-M:  8:45  ami 

BILUNO  COK  Crt^-OI-M 

47CFRPart73 

|MM  Docket  No.  94-17;  RM-8437] 

Radk)  Broadcasting  Services; 
Jefferson  City,  MO 

agency:  Federal  Communications 

Commission. 

ACTION:  Rnal  role;  correction. 

SUMMARY:  This  document  contains  a 
correctioa  to  the  final  regulation 
documeot  which  was  published 
Tuesday.  September  13, 1994  (59  FR 
46931). 

EFFECTIVE  DATE:  October  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Shifflett,  Publications  Branch, 
(202) 418-0310. 

SUPPt.EMENTARY  INFORMATION: 

Need  forCorrectien 

As  published,  the  final  regulation 
document  contains  an  error  in 
calculating  the  open  window  filing  date 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  13, 1994  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-22517  is  corrected  as 
follows: 

On  page  46931,  in  the  third  column, 
in  the  "DATES"  section,  the  open 
window  period  for  filing  applications 
should  be  "October  21, 1994"  in  lieu  of 
•October  24, 1994". 

Federal  Cammunications  Commission. 

William  F.  Catmu 

Acting  Secretary. 

IFR  Doc.  94-25234  Filed  10-12-94;  8:45  iim! 

BIUMG  COOC  •7ia-«Mil 


47CFRPart73 

[MM  Docket  No.  9»-275;  RM-83731 

Radio  Broadcasting  Services;  Pioche, 
NV 

AGENCY:  Federal  Communications 

Commission. 

ACnOM:  Final  rule. 

SiMMARY:  The  Commission,  at  the 
request  of  Keith  E.  Lamonica,  allots 
Channel  2S5A  to  Pioche.  Nevada,  as  the 
community's  first  local  aural 
transmission  service.  See  58  FR  63320. 
December  1 ,  199.1.  Channel  25  5A  can  be 
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Thursday.  October  13,  1994  /  Rules  and  Regnlstions 


to  Pioche  in  compliance  with 
ission's  mininuun  distance 
ion  requirements  without  the 
of  a  site  restriction,  at 
coord  jnates  North  Latitude  37-55-47 
and  W  est  Longitude  114-27-05.  With 
this  a(  tion,  this  proceeding  is 
termii  ated. 

DATES  Effective  November  21, 1994. 
The  w  indow  period  for  filing 
applic  atioos  will  open  on  November  21. 
1994,  ind  close  on  December  7, 1994. 
FOR  FtjRTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  I  i34-6530. 

SUPPL  ■ME^frARY  INFORMATION:  This  is  a 
synop  »is  of  the  Commission's  Report 
and  O  der.  MM  Docket  No.  93-275. 
adopti  id  September  30. 1994,  and 
releas  sd  October  7, 1994.  The  full  text 
ofthij  Commission  decision  is  available 
for  in!  pection  and  copying  during 
norm)  1  business  hours  in  the  FCC 
Refert  nee  Center  (Room  239).  1919  M 
Street  NW.,  Washington,  D.C.  The 
comp  etfe  text  of  this  decision  may  also 
be  pui  chased  &om  the  Commission's 
copy  ( ontractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 2100  M  Street  NW..  Suite  140, 
Washington,  D.C.  20037. 

Listo 


Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

73  of  Title  47  of  the  Code  of 
r^l  Regulations  is  amended  an 
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PART  73-[AMENOED] 

1. 1  le  authority  citation  for  Part  73 
contii  ues  to  read  as  follows; 

Aull  only:  47  U.S.C.  154,  303. 
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[Amended] 

ion  73.202(b),  the  Table  of  FM 
under  Nevada,  is  amended 
ing  Pioche,  Channel  255A. 

Commiinicatiqns  Commission.  " 
Karousos, 

Actin^Chief.  Allocations  Branch.  Policy  and 
ivision.  Mass  Media  Bureau. 

94-25307  Filed  10-12-94;  8:45  ami 
COM  STtZ-OI-M 
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Part  73 

No.  92-248:  RM-«105} 


Broadcasting  Services; 
Souttlem  Shores,  NC 

A6EN<  Y:  Federal  Commtinications 
lission. 

l:  Final  rule. 


SUMM  kRV:  The  Commission,  at  the 
requ«  it  tA  Jcweph  A.  Booth,  allots 


Channel  265C2  to  Southern  Shores.  NC, 
as  the  commtmity's  first  local  aural 
transmission  service.  See  57  FR  55502. 
November  25, 1992.  Channel  265C2  can 
be  allotted  to  Southern  Shores  without 
the  imposition  of  a  site  restriction,  at 
coordinates  North  L^tude  36-06-30 
and  West  Longitude  75-43-20.  Final 
action  on  applications  for  a  construction 
permit  may  be  withheld  until  Station 
WKJA  at  Belhaven,  NC,  is  licensed  at 
the  coordinates  specified  in  its 
outstanding  construction  permit  (BPH- 
861103IG).  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  November  21. 1994. 
The  window  period  for  filing 
applications  will  open  on  November  21. 
1994.  and  close  on  December  7,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Buruau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  920248, 
adopted  September  30, 1994,  and 
released  October  7, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  ^!opying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street  NW..  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800,  2100  M  Street  NW..  Suite  140, 
Washington.  D.C  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  C«!e  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7a-lAMENOE01 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
§73.202    [Amended} 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  adding  Southern  Shores. 
Channel  265C2. 

Federal  Commonications  Commission. 
|ohn  A.  Karousos. 

Acting  Chief,  ARocatians  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc  94-2530R  Fried  U>-t2-ft4;  »:45  am] 
B4LUNG  CODE  6712-01-M 
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47  CFR  Part  73 

[MM  Docket  h»o.  94-49;  RM-8446] 

Radio  Broadcasting  Services; 
Commerce,  OK  and  Neosho,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation 
document  which  was  published 
Tuesday.  September  13, 1994  (59  FR 
46932). 

EFFECTIVE  DATE:  October  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Shifflett.  Publications  Branch, 
(202)  418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in 
calculating  the  open  window  filing  dale 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  13, 1994  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-22520  is  corrected  as 
follows; 

On  page  46932.  in  the  first  column,  in 
the  DATES  section,  the  open  window 
period  for  filing  applications  should  be 
"October  21, 1994"  in  lieu  of  "October 
24, 1994". 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-25237  Filed  10-12-94;  8:45  am] 

BILUNQ  CODE  6712-01-M 


47  CFR  Part  76 


[MM  Docket  Nos.  92-266  and  93-215.  FCC 
94-234] 

Cable  Television  Act  of  1992 

AGENCY:  Federal  Communications 

Commission. 

ACTIQN:  Final  rule. 


SUMMARY:  The  Commission  has  adopted 
a  Fifth  Order  on  Reconsideration  to 
revise  certain  cable  regulations  affecting 
small  cable  operators.  Small  operators 
now  will  be  permitted  a  total  of  90  days 
after  their  initial  date  of  regulation  to 
complete  and  submit  required  rate 
justification  forms  and  provide  to 
subscribers  advance  notification  of 
service  and  equipment  changes. 
Furthermore,  small  operators  may  make 
their  initial  basic  tier  rates,  established 
in  accordance  with  the  Commission's 


revised  rate  regulations,  effective  on  30- 
days  notice  without  prior  approval  from 
their  local  franchising  authority.  If. 
upon  subsequent  examination  of  a  rate 
justification,  a  local  franchising 
authority  or  the  Commission  finds  that 
a  small  operator  has  implemented  rates 
in  excess  of  the  maximum  permitted 
rate,  refunds  may  be  ordered  in 
accordance  with  the  Commission's 
regulations.  These  actions  will  provide 
small  cable  operators  with  the 
administrative  flexibility  needed  to 
comply  properly  with  the  Commission's 
rate  regulations. 

The  Commission  also  has  adopted  a 
Further  Notice  of  Proposed  Rulemaking, 
which  may  be  found  elsewhere  in  this 
Federal  Register. 

EFFECTIVE  DATE:  November  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Cosentino,  (202)  416-0800. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Fifth  Order  on 
Reconsideration  in  MM  Docket  No.  92- 
266  and  MM  Docket  No.  93-215,  FCC 
94-234,  adopted  September  12, 1994 
and  released  September  26, 1994. 

The  complete  text  of  this  Fifth  Order 
on  Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  at  (202)  857-3800,  2100  M 
Street.  NW.,  Suite  140,  Washington,  DC 
20037. 

Synopsis  of  the  Fifth  Order  on 
Reconsideration 

Pursuant  to  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  ("1992  Cable  Act"),  the 
Commission  has  established  a 
comprehensive  regulatory  framework 
governing  rates  for  regulated  cable 
services  and  equipment.  Under  that 
framework,  all  regulated  cable  systems 
generally  must  set  rates  based  on  a  17 
percent  competitive  rate  reduction  from 
September  30,  1992  levels  unless  the 
system  is  (1)  eligible  for  temporary 
transition  relief,  (2)  is  eligible  for 
temporary  streamlined  rate  relief,  or  (3) 
justifies.rates  based  on  a  cost-of-service 
showing. 

-    The  1992  Cable  Act  requires  the 
Commission  to  reduce  regulatory 
burdens  on  small  systems.  Small 
systems  are  defined  in  the  statute  as 
systems  serving  1,000  or  fewer 
subscribers.  Pursuant  to  that  mandate, 
the  Commission's  regulatory  framework 
governing  regulated  cable  services 
incorporates  several  features  designed  to 
reduce  administrative  burdens  on  small 


systems.  These  small  systems  may  elect 
to  make  streamlined  rate  reductions, 
unbundle  charges  for  regulated 
equipment  based  on  their  average 
equipment  costs,  make  use  of  a 
streamlined  cost-of-service  showing,  or 
opt  for  transitional  rate  relief.  Small 
cable  operators  also  may  elect 
transitional  rate  relief.  Small  operators 
are  defined  as  operators  serving  15.000 
or  fewer  subscribers  who  are  not 
affiliate'd  with  a  larger  operator. 

Under  the  Commis-sion's  rules,  cable 
operators  must  file  a  rate  justification  or 
rnst-of-service  showing  for  regulated 
service  and  equipment,  within  30  days 
of  the  initial  date  of  regulation.  All  cable 
operators  are  required  to  have  rates  and 
service  offerings  that  comply  with  our 
rules  on  the  initial  date  of  regulation. 
Operators  with  equipment  or  service 
charges  that  exceed  permitted  levels  are 
subject  to  refund  liability.  As  indicated, 
the  1992  Cable  Act  requires  the 
Commission  to  reduce  administrative 
burdens  for  small  systems.  We  believe 
this  statutory  purpose  would  be 
furthered  by  permitting  small  operators 
a  brief  period  of  time  to  restructure  and 
establish  rates  and  service  offerings  that 
comply  with  our  rules  after  a  tier 
becomes  regulated,  rather  than  require 
them  to  be  in  compliance  with  rate  rules 
on  the  initial  date  of  regulation. 

We  take  these  actions  on 
reconsideration  on  our  own  motion. 
Petitions  for  reconsideration  in  Dockets 
MM  92-266  and  93-215  addressing 
other  aspects  of  our  rate  rules  remain 
pending  and  will  be  addressed  in 
subsequent  Orders.  We  take  up  these 
issues  on  our  own  motion  in  order  to 
establish  additional  relief  for  small 
systems  as  required  by  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992. 47  U.S.C 
§543. 

In  the  Rate  Freeze  Order,  the 
Commission  stated  that  it  would 
consider  lifting  the  freeze  for  a 
particular  cable  system  if  it  could 
demonstrate  that  the  fteeze  would 
impose  severe  economic  hardship  or 
threaten  the  viability  of  continued  cable 
ser\ice.  See  Rate  Freeze  Order,  MM 
Docket  No.  92-266.  FCC  93-176.  8  FCC 
Red  2921.  58  Fed.  Reg.  17530  (April  5, 
1993).  The  Commission  later  denied 
Fidelity  Cablevision,  Inc.'s  request  for  a 
waiver  of  the  rate  freeze  for,  among 
other  things,  failing  to  show  that 
foreclosure  proceedings  had  been,  or 
would  have  been,  initiated  as  a  result  of 
the  rate  freeze.  See  Order  in  the  Matter 
of  Fidelity  Cablevision,  Inc.  Petition  tor 
Emergency  Relief.  FCC  93-445.  9  FCC 
Red  2629  (1993).  In  a  July  28. 1994 
letter.  Jere  W.  Glover,  Chief  Counsel  :>.i 
Advocacy  of  the  Small  Business 


Administration,  wrote  to  Chairman 
Rewi  E.  Haadt  that  "(plroviding 
assistance  at  tke  time  of  bankruptcy  or 
other  type  of  lota  foreclosure  is  too 
Uttle  asaiirtaiicB  too  late.*" 

In  the  Report  and  Order  and  Further 
Notice  of  PitqioKd  Rulemaking  in  MM 
Docket  No.  93-215,  tfat  Commission 
m^de  availdbie  hodship  rate  relief  for 
an  opentor  that  concludes  that  the 
benchmark/cost-of-service  regulations 
threaten  its  financial  health  or  ability  to 
provide  cable  service.  See  Report 'and 
Order  and  Further  Notice  of  Proposed 
Rulemaking.  MM  Docket  No.  93-215, 
FCC  94-39,  iummarized  at  59  Fed.  Reg. 
17975  (April  15, 1994).  Such  relief  does 
not  require  a  showing  that  foreclosure  or 
bankruptcy  proceedings  have  been  or 
would  be  imminently  initiated,  and 
continued  cable  service  need  not  be  in 
jeopardy.  An  important  &ctor  in 
assessing  any  hardship  showing  will  be 
the  operator's  ability  to  meet  costs, 
including  costs  associated  with  capital 
improvement  and  debt  service.  We 
recognize  that  there  are  differences 
among  cable  operators  based  on  system 
size,  and  that  small  operators  may 
experience  greater  difficulty  in 
assembling  dociunentation  to  make  a 
hardship  showing.  Therefore,  we  would 
expect  tikat  a  small  operator  could  rely 
on  existing  data  rather  than  expending 
resources  oa  obtaining  an  independent 
analysis  of  its  financial  situation. 
Furthermore,  the  Commission 
recognizes  that  for  those  operators 
facing  financial  challenges,  time  is  of 
the  essence.  The  Commission  will  work 
as  expeditiously  as  possible  to  resolve 
any  request  for  hardship  rate  relief  filed. 

This  will  reduce  administrative 
burdens  on  small  operators  by  assuring 
that  they  will  not  need  to  undertake  the 
steps  associated  with  establishing 
restructured  rates  and  service  offerings 
that  comply  with  our  rules,  including 
completion  of  FCC  forms,  until  they  are 
actually  regulated.  Moreover,  this 
additional  time  to  comply  will  not  harm 
cable  subscribers  because,  under 
transition  relief,  small  operators  are  not 
required  in  any  event  to  make 
competitive  rate  reductions  pending  the 
Commissioo's  cost  studies,  but  may  set 
rates  based  on  Marr;h  31, 1994  levels 
with  some  adjustments.  Accordingly, 
we  conclude  that  establishing  a  period 
of  time  after  regulation  begins  for  small 
operators  to  comply  will  hlrther 
statutory  purposes  without  injuring 
consumers. 

We  betieve  that  90  days  after  the 
initial  dote  of  legiriation  is  an 
appropriate  period  of  time  for  small 
operator  to  ectaUish  rates  and  service 
offering*  that  comply  with  our  rules. 
Accordingly,  we  will  revise  our  rules  to 


provide  that  small  operators  are  net 
require<  to  establish  rates  and  service 
offering  t  that  comply  with  our  rules  for 
90  days  after  the  inrdal  date  of 
regulatr  m.  In  addition,  in  order  to 
assiue  t  lot  this  will  reduce 
adminii  trativB  burdens,  we  are  changing 
oiu-  rules  to  provide  that  small  operators 
do  not  need  to  file  necessary  rate 
justification  forms  with  the  local 
franchiang  authority,  or  the 
Commision.  until  60  days  after  the 
initial  dpte  oif  regulation.  However,  we 
are  not  altering  our  niles  concerning 
provisicta  of  advance  notice  to 
subscht  ers.  Pursuant  to  those  rules,  all 
operator  s,  including  small  operators, 
must  gii  e  30-days  notice  to  subscribers 
prior  to  mplementing  rate  and  service 
changes 

Addit  onally,  small  systems  and  small 
operatoi  »may  make  their  initial  basic 
tier  ratei ,  established  in  accordance 
with  thi  Commission's  revised  rate 
regulatii  ms,  effective  on  30-days  notice 
without  prior  approval  fi'om  their  local 
fianchiafng  authority.  If,  upon 
subsequent  examination  of  a  rate 
justified  ion,  a  local  franchising 
authority  or  the  Commission  finds  that 
a  small  operator  or  small  system  has 
implemented  rates  in  excess  of  the 
maximu  m  permitted  rate,  refunds  may     " 
be  ordei  id  in^accordance  with  our 
regulatii  los. 

Admintj  trative  Matters 

Regulati  ify  Flexibility  Act  Analysis 

Pursu  int  to  the  Regulatory  Flexibility 
Act  of  1  180,  5  U.S.C.  §§  601-12,  the 
Commis  sion's  final  analysis  with 
respect  \  o  the  Fifth  Order  on 
Reconsideration  is  as  follows: 

Need  and  purpose  of  this  action.  The 
Commision,  in  compliance  with 
section  i(ij  of  the  Cable  Television 
Consunipr  Protection  and  Competition 
Act  of  1^92  pertaining  to  rate  regulation, 
adopts  rules  and  procedures  intended  to 
ensure  c  ible  subscribers  of  reasonable 
rates  for  cable  services  with  minimum 
rcgulato  y  and  administrative  burden  on 
cable  en  itios. 

Sumai  y  of  issues  raised  by  the  public   " 
commer  ts  in  response  to  the  Initial 
Regulate  ry  Flexibility  Analysis.  There 
were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibili  ty  Analysis.  The  Chief  Counsel 
for  Adv<  cacy  of  the  United  States  Small 
Busines!  Administration  filed 
commer  ts  in  the  original  rulemaking 
order  ("J  BA").  The  Commission 
address!  d  the  concerns  raised  by  the 
SBA  in  I  le  First  Report  and  Order,  MM 
Docket  Ifo.  92-266,  FCC  93-177.  The 
SBA  file  1  replv  comments  in  MM 
Docket  r  o.  93-215  and  the  Small  Cable 


Business  Association  filed  reply 
comments  in  MM  Docket  No.  92-266. 
Those  comments  wtH  be  reviewed  as 
part  of  the  instant  Further  Notice  of 
Proposed  Rulemddng. 

Significant  altemati\'es  considered 
and  rejected.  Petitioners  representing 
cable  interests  and  fi^nchising 
authorities  submitted  several 
alternatives  aimed  at  minimizing 
administrative  burdens.  The 
Commission  responded  to  these 
comments  in  previous  Orders  in  these 
dockets.  Although  the  Commission  is 
issuing  this  Fifth  Order  on 
Reconsideration  on  its  own  motion,  the 
Commission  has  attempted  to 
accommodate  commenters'  concerns 
and  to  reduce  administrative  burdens  by 
providing  an  additional  period  of  time 
for  small  cable  operators  to  comply  with 
the  rate  regulations. 

Paperwork  RedactioD  Act 

The  requirements  adopted  herein 
have  been  analjrzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  no  new  or  modified 
information  collection  requirements  on 
the  public. 

Ordering  Clauses 

Accordingly,  it  is  ordered  That, 
pursuant  to  sections  4(i),  4(j),  303(r), 
612,  and  623  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
§§  154(i).  154{j).  303(r),  532.  and  543  the 
rules,  requirements  and  policies 
discussed  in  this  Fifth  Order  on 
Reconsideration  is  adopted  and  Section 
76.934  of  the  Commission's  rules,  47 
CFR  Section  76.934,  is  amended  as  set 
forth,  below. 

It  is  further  ordered  That .  the 
Secretary  shall  sent  a  copy  of  this  Fifth 
Order  on  Reconsideration  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  No. 
96-354,  94  Stat.  1164,  5  U.S.C.  §§601  et 
seq.  (1981). 

It  is  further  ordered.  That,  the 
requirements  and  regulations 
established  in  this  decision  shall 
become  effective  November  16, 1994. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Coimnission. 
William  F.  Caton, 
Acting  Secretaiy. 

Rule  Changes 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3, 4,  301,  303,  307,  308, 
309. 48  Stat.,  as  amended,  1064, 1065, 1066, 
1081, 1082, 1083, 1084, 1085. 1101;  47  U.S.C. 
Sees.  152. 153. 154,  301.  303.  307,  308,  309. 
532,  533,  535.  542,  543.  552.  as  amended.  106 
Stat.  1460. 

2.  Section  76.934  is  amended  by 
revising  the  section  heading  and  adding 
paragraph  (e)  to  read  as  follows: 

§  76.934    Small  Systems  and  Small 
Operators. 

***** 

ie)  Systems  owned  by  Small 
Operators.  Systems  owned  by  small 
operators  as  defined  in  Section 
76.922(b)(4)(A)  shall  have  90  days  from 
their  initial  date  of  regulation  of  a  tier 
to  bring  their  rates  for  that  tier  into 
compliance  with  the  requirements  of 
Sections  76.922  and  76.923.  Such 
systems  shall  have  sixty  days  from  the 
initial  date  of  regulation  to  "file  FCC 
Forms  1200.  1205, 1210, 1211, 1215, 
1220  and/1225  and  any  similar  forms  as 
appropriate.  Rates  established  during 
the  90-days  period  shall  not  be  subject 
to  prior  approval  by  franchising 
authorities  or  the  Commission,  but  shall 
be  subject  to  refund  pursuant  to  sections 
76.942  and  76.961. 

[PR  Doc.  94-25023  Filed  10-12-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

P.O.  100694B] 

Atlantic  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure.  " 


SUMMARY:  NMFS  announces  the  closure 
of  the  fisher>'  for  Atlantic  bluefin  tuna 
(ABT)  conducted  by  vessels  f>ermitted 
in  the  Harpoon  Boat  category.  Closure  is 
necessary  because  the  annual  quota  for 
this  category  has  been  attained. 
EFFECTIVE  DATE:  The  closure  is  effective 
from  2330  hours  local  time  on  October 
7. 1994  through  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Kelly,  301-713-2347  or  Raymond  E. 
Baglin  at  508-281-9140. 


SUPPLEMENTARY  INFORMATTON: 
Regulations  implemented  under 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971-971h) 
pertaining  to  harvest  of  Atlantic  tunas 
by  persons  and  vessels  subject  to  U.S. 
jurisdiction  appear  at  50  CFR  part  285. 

Section  285.22(b)  of  the  regulations 
provides  for  an  annual  quota  of  53 
metric  tons  of  large  meditun  and  giant 
size  class  ABT  to  be  harvested  fi-om  the 
Regulatory  Area  by  vessels  permitted  in 
the  Harpoon  Boat  category.  The 
Assistant  Administrator  for  Fisheries. 
NOAA  (AA)  is  authorized  under 
§  285.20(b)(1)  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  total  catch  of  ABT  will  eqaal  any 
quota  under  §  285.22.  The  AA  is  further 
authorized  under  §  285.20(b)(1)  to 
prohibit  fishing  for,  or  retention  of,  ABT 
by  the  category  of  gear  subject  to  the 
quotas. 

Based  on  landing  reports,  the  AA  has 
determined  that  the  quota  of  ABT 
allocated  for  the  Harpoon  Boat  category 
for  1994  will  be  attained  by  October  7, 
1994.  Fishing  for,  retention,  possession, 
or  landmg  of  large  medium  or  giant  size 
class  ABT  by  vessels  in  the  Harpoon 
Boat  category  must  cease  at  2330  hours 
on  October  7, 1994. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  285.20.  and  is 
exempt  from  E.O.  12866. 

Djted:  October  6. 1994. 
Richard  H.  Schaefer. 

Director.  Office  of  Fisheries  Conservvtion  and 
Management.  National  Marine  Fisheries 
Sen'ice. 

IFR  Doc.  94-25316  Filed  10-7-94: 11:48  am] 
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50  CFR  Part  301 

Pocket  No.  9312335-4107;  I.D.  100494A] 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  inseason  action. 


SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (EPHC).  publishes  notice  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fisher)'.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 


them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
^FECTIVE  DATE:  Areas  2C,  3A,  and  38: 
September  14. 1994, 12:00  noon,  Alaska 
Daylight  Time,  through  December  31, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer.  telephone  907-586- 
7221;  William  W.  Stelle,  Jr..  telephone 
206-526-6150;  or  Donald  McCaughran. 
telephone  206-634-1838. 
SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa. 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC.  on  March 
29. 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  (59  FR  22522,  Mav 
2,  1994).  On  behalf  of  the  IPHC.  this 
inseason  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  No.  16 

Areas  2C.  3A,  and  3B  Closed  to  Halibut 
Fishing 

Preliminary  tabulation  of  catch  figures 
for  the  September  12-14,  1994,  fishing 
period  in  Areas  2C,  3A,  and  3B 
indicates  that  the  season's  catch  in  ail 
three  areas  are  close  to  their  respective 
catch  limits.  While  exact  numbers  are 
not  yet  available,  it  is  apparent  that  not 
enough  halibut  will  be  available  in  any 
of  the  areas  to  allow  an  October  fishing 
period.  Therefore,  all  fishing  in  U.S. 
waters  is  now  closed  to  halibut  fishing 
for  the  remainder  of  1994. 

Dated:  October  5, 1994. 
Richard  H.  Scfaaefier, 

Director.  Office  of  Fisheries  Consermtion  and 
Managenient.  National  Marine  Fisheries 
Service. 

IFR  Doc.  94-25281  Filed  10-12-94:  8:45  ami 

BILUNG  CODE  3S10-22-F 


50  CFR  Part  663 

[Docket  No.  940254-4104;  I.D.  100594D] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic 
Atmospheric  Administration  (NOAA). 
Commerce. 
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ACTION:  Fishing  restrictions;  request  for 
comments. 

SUMMARY:  NMFS  announces  that  further 
processing  at  sea  of  Pacific  whiting 
(whiting)  off  Washington  and  Oregon 
was  prohibited  at  2  p.m.  local  time 
Wednesday,  October  5,  1994.  This 
action  was  authorized  by  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP)  and  was  necessary  to 
provide  adequate  amounts  of  whiting 
for  shoreside  processors  and  to  achieve 
the  allocations  adopted  for  1994.    - 
DATES:  Effective  2  p.m.  (local  time) 
October  5, 1994,  through  December  31. 
1994.  Comments  will  be  accepted  until 
November  14, 1994.  The  aggregate  data 
upon  which  the  determination  is  based 
are  available  for  public  inspection  at  the 
Office  of  the  Director,  Northwest  Region 
(see  ADDRESSES)  during  business  hours 
until  November  14, 1994. 
ADDRESSES:  Submit  comments  to  Mr. 
William  Stelle,  Jr..  Director,  Northwest 
Region,  NMFS.  7600  Sand  Point  Way 
NE..  BIN  C15700.  Bldg.  1.  Seattle,  WA 
98115-0070;  or  Mr.  Rodney  Mclnnis, 
Acting  Director,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd..  Suite 
4200.  Long  Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  (Northwest  Region, 
NMFS)  206-526-6140;  or  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS) 
310-980-4040. 

SUPPLEMENTARY  INFORMATION:  The 
■  regulations  at  50  CFR  663.23(b)(4) 
allocate  whiting  in  1994-1996  between 
fishing  vessels  that  deliver  at  sea 
(catcher/processors  and  catcher  boats 
delivering  to  motherships)  and  those 
that  deliver  shoreside  (see  the  final  rule 
pubhshed  at  59  FR  17491,  April  13. 
1994).  When  60  percent  of  the  annual 
harvest  guideline  is  taken,  further  at-sea 
processing  is  prohibited  and  the 
remaining  40  percent  is  reserved  for  use 
by  vessels  delivering  shoreside.  The 
portion  of  the  harvest  guideline  that  the 
shoreside  sector  will  not  use  by  the  end 
of  the  year,  will  be  made  available  for 
harvest  by  all  fishing  vessels,  whether 
delivering  shoreside  or  at  sea,  by  August 
15  or  as  soon  as  practicable  thereafter: 
Whiting  may  be  released  at  a  later  date 
if  it  becomes  apparent  that  shore-based 
needs  have  been  substantially  over- 
estimated (50  CFR  663.23(b)(4)(ii). 

In  1994,  the  whiting  Harvest  guideline 
is  260.000  metric  tons  (mt).  Of  this, 
104,000  mt  was  set  aside  initially  as  a 
reserve  for  shoreside  processing.  At-sea 
processing  of  whiting  was  prohibited  on 
May  13, 1994,  when  60  percent  (156,000 
mt)  of  the  harvest  guideline  was 
projected  to  be  reached  (59  FR  25832, 
May  18. 1994).  Shore-based  production 
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w  IS  evaluated  in  early  August.  No 
w  liting  was  determined  to  be  surplus  to 
si  ore-based  needs,  so  no  release  was 
m  ide  on  August  15, 1994. 

Shore-based  production  was 
re  evaluated  in  late  September.  The 
N  ^S  Regional  Director.  Northwest 
R(  gion,  determined  that  of  the  38,000 
m ;  of  the  harvest  guideline  remaining 
af  er  September  25, 1994, 16,000  mt 
w  ire  surplus  to  shore-based  needs.  This 
SI  rplus  was  made  available  for  at-sea 
pr  ocessing  on  October  1, 1994  (59  FR 
5(  857,  October  6, 1994),  with  the 
re  naining  22,000  mt  in  reserve  for 
shore-based  processing. 

The  best  available  data  on  October  4. 
15  94  indicate  that  approximately  8,300 
m  of  whiting  had  been  processed  at  sea 
th  -ough  October  3, 1994,  with  a 
pr  Djected  catch  rate  of  5,000  mt  per  day. 
Al  that  rate,  the  16,000-mt  reserve 
re  ease  would  be  reached  by  2  p.m. 
(1(  cal  time)  Wednesday,  October  5, 
19  94.  When  the  released  amount  is 
rei  iched,  or  projected  to  be  reached, 
fu  ther  at-sea  processing  is  prohibited. 

The  regulations  at  50  CFR 
66  3.23(b)(4)(iv)  state  that  in  order  to 
pr  jvent  exceeding  the  limits  or 
ur  derutilizing  the  resource,  adjustments 
mi  y  be  made  effective  immediately  by 
ac  ual  notice  to  fishermen  and 
pr  )cessors,  by  phone,  fax,  Northwest 
Re  jion  computerized  bulletin  board 
(c(  ntact  206-526-6128),  letter,  press 
re  ease,  and/or  U.S.  Coast  Guard  Notice 
to  Vlariners  (monitor  channel  16  VHF), 
fo  lowed  by  publication  in  the  Federal 
Register,  in  which  instance  public 
cornment  will  be  sought  for  a  reasonable 
pe  iod  of  time  thereafter.  If  insufficient 
tir  le  exists  to  consult  with  the  Council, 
th( !  Regional  Director  will  inform  the 
Cc  lincil  in  writing  of  actions  taken.  The 
at-  >ea  processing  industry  was  advised 
of  his  action  by  "actual  notice"  on 
0(  tober  4, 1994,  to  avoid  exceeding  the 
lir  lit  for  at-sea  processing.  This  Federal 
Re  ?ister  notice  confirms  the  action. 
'  'he  Cpxmcil  will  be  informed  by 
wi  ting  of  this  action. 

Se  :retarial  Action 

'or  the  reasons  stated  above,  and  in 
aci  lordance  with  50  CFR 
66  (.23(b)(4)(iv),  after  2  p.m.  (local  time) 
Oc  tober  5, 1994,  at-sea  processing  of 
wl  iting  is  prohibited  (except  for 
wl  iting  that  was  on  board  the  vessel 
pr  or  to  that  time),  and  the  taking  and 
ret  lining,  or  receiving  (except  as  cargo), 
of  vhiting  by  a  vessel  in  the  fishery 
mj  nagement  area  with  processed 
wl  iting  on  board  is  prohibited.  Any 
vei  sel  used  to  fish  for  whiting  for 
pn  cessing  at  sea  must  have  its  trawl 
do  )rs  on  board  and  attached  to  the  trawl 
(5(  CFR  663.7(0)). 


Classification 

The  determination  to  prohibit  further 
at-sea  processing  of  Pacific  whiting  is 
based  on  the  most  recent  data  available. 
Those  data  are  available  for  public 
inspection  (see  DATES  and  ADDRESSES). 
This  action  is  taken  under  the  authority 
of  50  CFR  663.23(b)(4)(iv)  (added  by 
final  rule  published  at  59  FR  17493. 
April  13. 1994).  and  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  October  6, 1994. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

IFR  Doc.  94-25315  Filed  10-7-94;  11:48  am) 
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50  CFR  Part  672 

[Docket  No.  93199-4042;  I.D.  100794B] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area  62 
(between  154°  and  159"  W.  long.)  in  the 
Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  exceeding  the  1994 
total  allowable  catch  (TAC)  for  pollock 
in  Statistical  Area  62. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  October  10. 1994,  until  12 
midnight.  A.l.t.,  December  31. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  67?. 

In  accordance  with 
§672.20(c)(l)(ii)(B),  the  1994  TAC  for 
pollock  in  Statistical  Area  62  was 
established  by  the  final  1994 
specifications  (59  FR  7647,  Februarv  16, 
1994)  as  23,870  metric  tons  (mt).  The 
fourth  quarteriy  allowance  of  TAC  for 
Statistical  Area  62  became  available  at 
noon,  October  1, 1994,  pursuant  to 
§672.20(a)(2)(iv). 


The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §  672.20(c)(2)(ii),  that 
the  1994  TAC  for  pollock  in  Statistical 
Area  62  soon  will  be  reached.  The 
Regional  Director  established  a  directed 
fishing  allowance  of  23,000  mt,  and  has 
set  aside  the  remaining  870  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  directed  fishing 
for  pollock  in  Statistical  Area  62  is 
prohibited,  effective  from  12  noon. 
A.l.t.,  October  10. 1994.  until  12 
midnight,  A.l.t,  December  31, 1994. 

Directed  fishlng^standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12666. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  October  7, 1994. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[PR  Doc.  94-25354  Filed  10-7-^;  1:51  pm) 
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50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  100794q 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area  63 
(between  147"  and  154°  W.  long.)  in  the 
Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  exceeding  the  1994 
total  allowable  catch  (TAC)  for  pollock 
in  Statistical  Area  63. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t).  October  10. 1994.  until  12 
midnight,  A.l.t,  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 


Fishing  by  U.S.  vessels  is  governed  by' 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B).  the  1994  pollock 
TAC  for  Statistical  Area  63  was 
established  by  the  final  1994 
specifications  (59  FR  7647,  February  16", 
1994)  as  56,000  metric  tons  (mt).  The 
fourth  quarterly  allowance  of  that  TAC 
for  Statistical  Area  63  became  available 
at  noon,  October  1, 1994.  pursuant  to 
§672.20(a)(2)(iv). 

The  Director.  Alaska  Region.  NMFS. 
(Regional  Director),  has  determined,  in 
accordance  with  §  672.20(c)(2)(ii).  that 
the  1994  TAC  for  pollock  in  Statistical 
Area  63  soon  will  be  reached.  The 
Regional  Director  established  a  directed 
fishing  allowance  of  55.000  mt.  and  has 
set  aside  the  remaining  1,000  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  directed  fishing 
for  pollock  in  Statistical  Area  63  is 
prohibited,  effective  from  12  noon, 
A.l.t,  October  10, 1994.  imtil  12    • 
midnight.  A.l.t..  December  31. 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.2io(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  ef  seq. 
Dated:  October  7. 1994. 
Richard  H.  Schaefer. 

Director.  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  94-25355  Filed  10-7-94;  1:51  pmj 

BILUNG  COOE  KtO-22-F 


National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  P»t  675 

[Docket  No.  931 100-4043;  1.0. 100794A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 


Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  allowance  of  the 
total  allowable  catch  (TAC)  of  pollock 
for  the  inshore  component  in  the  AI. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  October  8, 1994,  until  12 
midnight.  A.l.t.  December  31. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  allowance  of  pollock  TAC  for 
vessels  catching  pollock  for  processing 
by  the  inshore  component  in  the  AI  was 
established  by  the  final  1994  initial 
groundfish  specifications  (59  FR  7656. 
February  16. 1994)  and  a  subsequent 
reserve  apportionment  (59  FR  21673. 
April  26. 1994)  as  18,324  metric  tons 
(mt). 

The  Director  of  the  Alaska  Region, 
NMFS.  (Regional  Director)  has 
determined,  in  accordance  with 
§  675.20(a)(8),  that  the  allowance  of 
pollock  TAC  for  the  inshore  component 
in  the  AI  soon  will  be  reached. 
Therefore,  the  Regional  Director 
established  a  directed  fishing  allowance 
of  17,124  mt  after  determining  that 
1.2C9  :iit  will  be  taken  as  incidental 
catcii  in  directed  fishing  for  other 
sperits  in  the  AL  Consequently,  NMFS 
is  prohibiting  directed  fishing  for 
poiiock  by  operators  of  vessels  catching 
poifock  for  processing  by  the  inshore 
co:nponent  in  the  AI  effective  from  12 
noon.  A.l.t.  October  8, 1994,  until  12 
mi(jiijjit,  A.l.t,  December  31, 1994. 

Dirncted  fishing  standards  for 
ap;i].  ,able  gear  types  may  be  found  in 
the  rt?gulations  at  §  675.20(h). 

Claasificatiun 

This  action  is  taken  under  §675.20 
and  is  exempt  from  review  under  E.O. 
1 2806. 

AmiMirity:  16  U.S.C.  1«01  et  seq. 

Daiod:  October  7, 1994. 
Richard  H.  Schaefier, 

Direttor.  Office  of  Fisheries  Conservation  and" 
Management.  National  Marine  Fisherii's 
Senice. 

IFR  Doc.  94-25353  Filed  10-7-94;  1:51  pmj 
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National  Oceanic  and  Atmospheric 
Administration  .  * 

50  CFR  Part  675 

[Docket  No.  931100-4043;  1.0. 100694A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Ckeanic  and 
Atmospheric  Administration  (NOAA). 
CommeFce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  ocean  perch  in  the 
Bering  Sea  subarea  (BS)  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  Pacific  ocean 
perch  total  allowable  catch  (TAG)  in  the 
BS. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  October  7. 1994.  until  12 
midnight.  A.l.t..  December  31. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by. regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675. 20(a)(7)(ii), 
the  Pacific  ocean  perch  TAG  for  the  BS 
was  established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656.  February  16, 1994)  as  1.624  metric 
tons  (mt). 

The  Director.  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §  675.20(a)(8),  that  the 
Pacific  ocean  perch  TAG  in  the  BS  soon 
will  be  reached.  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  1,524  mt,  with 
consideration  that  100  mt  will  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  BS.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
ocean  perch  in  the  BS,  effective  fi-om  12 
noon,  A.l.t..  October  7. 1994.  until  12 
midnight,  A.l.t.,  December  31, 1994. 


)irected  fishing  standards  for 
ap  }licable  gear  types  may  be  found  in 
th(  regulations  at  §  675.20(h). 

Cli  issification 

'his  action  is  taken  under  §  675.20 
an  1  is  exempt  from  review  under  E.O. 
12  166. 

i  authority:  16  U.S.C.  1801  etseq. 

lated:  October  6, 1994. 
Ri(  hard  H.  Schaefer, 

Dii  ictor.  Office  of  Fisheries  Consen'ation  and 
Wc  nagement.  National  Marine  Fisheries 
Sei  vice. 

[FI  Doc.  94-25317  Filed  10-7-94;  11:48  am) 
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50  CFR  Part  676 

P.l  .  060994B  and  1.0.  0331 94E] 

Rll  0648-AD19andRIN064d-.AD80 

Lii  lited  Access  Management  of 

Fe  jerat  Fisheries  In  and  Off  of  Alaska; 

Cc  rrection 

AG  -NCY:  National  Marine  Fisheries 
Se  vice  (NMFS).  National  Oceanic  and 
At  nospheric  Administration  (NOAA), 
Co  nmerce. 
ACTION:  Correction  to  final  rules. 


SUMMARY:  NMFS  issues  a  correction  to 

th«  effective  date  section  of  final  rules 

pu  )lished  on  August  24. 1994  and 

Se  )tember  6. 1994.  Portions  of  these 

fin  al  rules  related  to  the  limited  access 

m<  nagement  of  Federal  fisheries  in  and 

of  of  Alaska. 

EFFECTIVE  DATE:  October  13.  1994. 

FOh  FURTHER  INFORMATION  CONTACT:  John 

Le  )ore.  907-586-7228. 

SU  »PLEMENTARY  INFORMATION:  On 

Nc  vember  9,  1993  (58  FR  59375).  NMFS 

pu  jlished  a  final  rule  to  implement 

Ar  lendment  15  to  the  Fishery 

Mi  nagement  Plan  (FMP)  for  the 

Or  )undfish  Fishery  of  the  Bering  Sea 

an  1  Aleutian  Islands  area  (BSAI), 

Ar  lendment  20  to  the  FMP  for 

Or  )undRsh  of  the  Gulf  of  Alaska  (GOA), 

an  1  a  regulatory  amendment  affecting 

th(  fishery  for  Pacific  halibut  in  and  off 

th«  State  of  Alaska.  These  regulations 

esl  iblished  an  individual  fishing  quota 

lir  lited-access  system  in  fixed  gear 

fis  leries  for  Pacific  halibut  and 

saBlefish  in  and  off  Alaska.  In  addition, 

thi  5  action  implemented  a  Western 

Al  iska  Community  Development  Quota 

pri  igram  for  halibut  and  sablefish  fixed 

gei  r  fisheries.  The  effective  date  for  the 


final  rule  was  December  9, 1993,  except 
§§  676.20  (a)  through  (e)  and  (g)  and 

676.21,  which  became  effective  on 
January  1, 1994,  and  §§  676.13  (a)  and     . 
(b),  676.14,  676.16,  676.17,  676.20 
introductory  text  and  paragraph  (f).  and 

676.22,  676.23.  and  676.24,  which  will 
become  effective  on  January  1, 1995. 

On  August  24. 1994,  NMFS  issued  a 
final  rule  implementing  Amendment  30 
to  the  BSAI  FMP  and  Amendment  34  to 
the  GOA  FMP  and  a  regulatory 
amendment  affecting  Pacific  halibut  and 
sablefish  fisheries  in  and  off  the  State  of 
Alaska.  This  final  rule  was  effective 
September  23, 1994,  but  inadvertently 
amended  §  676.24,  which  will  not  be  in 
effect  until  January  1, 1995. 

On  September  6, 1994,  NMFS  issued 
a  final  rule  to  implement  the  North 
Pacific  Fisheries  Research  Plan  for  the 
GOA  groundfish  fishery,  BSAI 
management  area  groundfish  fishery, 
BSAI  king  and  Tanner  crab  fisheries, 
and  Pacific  halibut  fishery  in 
convention  waters  off  Alaska.  The  final 
rule  was  effective  October  6, 1994.  In 
that  rule  §§  676.13  and  676.16,  which 
will  be  effective  January  1, 1995,  were 
inadvertently  amended. 

Correction  of  Publications 

Accordingly,  the  publication  on 
August  24.  1^94  (59  FR  43502)  and 
September  6, 1994  (59  FR  46126),  which 
were  the  subject  of  FR  Doc.  94-20820 
and  FR  Doc.  94-21711,  respectively,  are 
corrected  as  follows: 

The  EFFECTIVE  DATE  caption  of  the 
final  rule  published  on  August  24, 1994, 
page  43502,  the  third  column,  is 
corrected  to  read  as  follows: 

EFFECTIVE  DATE:  September  23, 1994, 
except  the  amendments  to  §676.24. 
which  will  become  effective  January  1, 
1995.  .     ^ 

The  EFFECTIVE  DATE  caption  of  the 
final  rule  published  on  September  6, 
1994,  page  46126,  the  first  column,  is 
corrected  to  read  as  follows: 

EFFECTIVE  DATE:  October  6, 1994.  except 
the  amendments  to  §§676.13  and 
676.16,  which  will  become  effective 
January  1, 1995. 

Dated:  October  5. 1994. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-25282  Filed  10-12-94;  8:45  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  Vhe  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  tf)ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
Pocicet  No.  92-CE-22-AD] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  (Formerly  British 
Aerospace,  Regional  Airilnes  Limited) 
Jetstream  Model  3101  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  docvunent  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD),  which  would  have 
superseded  AD  91-08-01.  That  AD 
currently  requires  the  foUowdng  on 
Jetstream  Aircraft  Limited  (JAL) 
Jetstream  Model  3101  airplanes:  revising 
the  maximum  speed  for  flaps  at  50 
degrees  from  153/149  knots  indicated 
airspeed  (KIAS)  to  130  KIAS;  and 
limiting  the  maximum  flap  extension  to 
20  degrees  anytime  ice  is  present  on  the 
airplane.  The  previous  notice  proposed 
to  provide  the  option  of  incorporating  a 
flap  system  modification  that  would 
eliminate  the  requirements  of  AD  91- 
08-01.  Since  publication  of  that 
proposal,  the  Federal  Aviation 
Administration  (FAA)  has  re-examined 
all  information  related  to  this  subject, 
and  has  determined  that  the  flap  system 
modification  should  be  made  mandatory 
rather  than  optional.  The  proposed 
actions  are  intended  to  prevent  sudden 
pitch  down  of  the  airplane  during  icing 
conditions,  which  could  lead  to  loss  of 
control  of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  December  16  1994. 

ADDRESSES:  Submit  comments  in 
•triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  g2-CE-22- 
AD.  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 


between  8  a.m.  and  4  p.m.,  McHiday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager 
Product  Support.  Prestwrick  Airport. 
Avrshire,  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc.. 
Librarian.  P.O.  Box  16029.  Dulles 
International  Airport,  Washington,  DC 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  John  P.  Dow,  Sr..  Project  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  Qty,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  92-CE-22-  AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  orNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-CE-22-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  JAL  Jetstream  Model 
3101  airplanes  was  pubUshed  in  the 
Federal  Register  on  July  8, 1992  (57  FR 
30174).  That  action  proposed  to 
supersede  AD  91-08-01  with  a  new  AD 
that  would  (1)  retain  the  flap  system 
operating  revision  and  limitation 
currently  required  by  AD  91-08-01;  and 
(2)  limit  the  apphcability  to  only  those 
airplanes  that  do  not  have  the  flap 
system  modified  in  ac(:;ordance  with 
British  Aerospace  (BAe)  Service 
Bulletin  27-JA  910541. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  agreement 
with  the  proposed  AD  and  no  comments 
were  received  concerning  the  FAA's 
determination  of  the  cost  upon  the 
public. 

Since  issuing  that  action,  the  FAA  has 
re-examined  all  available  information 
on  this  issue,  and  has  determined  that 
the  limitation  of  maximum  flap  setting 
of  20  degrees  in  icing  conditions 
presents  an  unsafe  condition  in  certain 
circumstances. 

The  Jetstream  Model  3101  airplane 
has  a  feature  known  as  "lift  dump", 
which  allows  for  proper  deceleration  by 
automatically  extending  flaps  from  the 
50  degree  position  to  the  70  degree 
position  when  the  nose  wheel  strut  is 
compressed  during  landing.  When 
landing  v«rith  a  flap  setting  of  20  degrees. 
"Hft  dump"  is  not  normally  available, 
which  can  make  deceleration  more 
dependent  upon  propeller  reverse  or 
manual  selection. 

Propeller  reverse  is  utilized  in  normal 
operation  as  an  aid  in  reducing  landing 
roll  distance.  The  other  option  is 
manually  selecting  flaps  from  20 


degrees  to  50  degrees  immediately  after 
touchdown  while  the  airplane  is 
traveling  at  a  higher  speed.  When  the 
operator  selects  the  50-degree  position 
with  all  ground  logic  constraints 
satisfied,  the  flaps  will  extend  to  the  70- 
degree  position.  This  technique  can 
result  in  high  aerodynamic  loads  upon 
the  flap,  w^ich  could  cause  structural 
damage  that,  if  not  detected  and 
corrected,  could  result  in  loss  of 
airplane  directional  control  caused  by 
failure  of  the  flap  system.  Also,  there  is 
a  temporary  increase  in  wing  lift  when 
manually  extending  the  wings  from  20 
degrees  to  35  degrees,  which  could 
result  in  the  airplane  becoming  airborne 
or  a  reduction  of  directional  control  and 
braking  foioe. 

Because  "lift  dump"  is  available  with 
the  flaps  at  the  35-degree  position 
during  landing,  the  FAA  has  determined 
that  (1)  the  flap  system  modification 
that  allows  the  use  of  flaps  at  35-degrees 
with  ice  visible  should  be  incorporated; 
and  (2)  AD  action  should  be  taken  to 
prevent  sudden  pitch  down  of  the 
airplane  during  icing  conditions,  which 
could  lead  to  loss  of  control  of  the 
airplane. 

Since  incorporating  the  35  degrees 
flap  modification  into  the  notice  of 
proposed  rulemaking  specifies 
additional  procedures  that  go  beyond 
the  scope  of  what  was  originally 
proposed,  the  notice  has  been  revised 
accordingly  and  the  comment  period 
has  been  reopened  to  provide  additional 
time  for  pubuc  comment.  The  proposed 
AD  would  supersede  AD  91-08-01  with 
a  new  AD  that  would  (1)  retain  the  flap 
system  operating  revision  and  limitation 
currently  required  until  the  35-degree 
flap  system  modification  was 
incorporated:  and  (2)  eventually  require 
incorporating  the  35-degree  flap  system 
modification  in  accordance  wiUi  the 
instructions  in  Jefstream  Aircraft 
Limited  SB  No.  27-JA  910541,  which 
consists  of  the  following  pages: 
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PagaNoa. 

Revision  »evel 

Date 

2.  5  through 

Revision  1  .... 

November 

30  and  33 

11, 1991. 

through  45. 

31  

Revision  2  .... 

February  4, 
1992. 

1.3,  4.  and 

Revision  3  .... 

Noverrtoef 

32. 

16.  1992. 

The  FAA  estimates  that  141  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  23  workhours  per 
airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  approximately  $55  an  hour.  The 
luanufacturar  will  provide  {>arts  at  no 
cost  to  the  owner/operator.  Based  on 


these  f  gures.  the  total  cost  impact  of  the 
propoAd  AD  on  U.S.  operators  is 
estimated  to  be  $194,580.  This  figure  is 
based  in  the  assumpticoi  that  no 
affectei  I  owner/operator  has 
incorpt  trated  the  proposed  modification. 

Jetst]  earn  Aircraft  Limited  has 
informed  the  FAA  that  122  modification 
kits  have  been  delivered  to  affected 

-  airplad»  owners/operators.  Since  each 
of  thes4  airplane  operators  have 
incorporated  revised  flight  manual 
suppldnents,  the  FAA  assumes  that 
each  ol  these  kits  is  installed  on  one  of 
the  affe  cted  airplanes.  With  this  in 
mind,  I  le  proposed  cost  impact  "upon 
U.S.  op  arators  would  be  reduced 
$168,3(  10  from  $194,580  to  $26,220.  In 
additio  i,  Jetstream  Aircraft  Limited 
informi  d  the  FAA  that  the  other  19 
afl^ecte<  airplanes  are  in  the  storage 
inventc  ry  of  their  sister  company  JSX. 
The  policy  of  JSX  is  to  incorporate  this 
modifioation  before  distributing  one  of 
the  affocted  airplanes  to  an  operator. 
Taking  these  factors  into  consideration, 
the  proposed  AD  would  provide  no 
econon  ic  cost  impact  upon  U.S. 
operate  rs. 

The  1  egulations  proposed  herein 
would  lot  have  substantial  direct  effects 
on  the  i  ttates,  on  the  relationship 
betwee  i  the  national  government  and 
the  Sta  es,  or  on  the  distribution  of 
power  I  ind  responsibilities  among  the 

'various  levels  of  government.  Therefore, 
in  acco  dance  with  Executive  Order 
12612,  t  is  determined  that  this 
propos  il  would  not  have  sufficient 
federal  sm  implications  to\varrant  the 
prepan  tion  of  a  Federalism  Assessment. 

For  t  le  reasons  discussed  above,  I 
certify  hat  this  action  (1)  is  not  a 
"signif  cant  regulatory  action"  under 
Execut  ve  Order  12866;  (2)  is  not  a 
"signif  cant  rule"  imder  DOT 
Regulai  ory  Policies  and  Procedures  (44 
FR  110  14,  February  26. 1979);  and  (3)  if 
prorau!  ;ated,  will  not  have  a  significant 
econon  ic  impact,  positive  or  negative, 
on  a  su  )stantial  number  of  small  entities 
under  me  criteria  of  the  Regulatory 
Flexibi  ity  Act.  A  copy  of  the  draft 
regulat  try  evaluation  prepared  for  this 
action  !  las  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contact  Jig  the  Rules  Docket  at  the 
locatioi  1  provided  under  the  caption 
ADORES  5ES. 

List  of  I  iiriiiects  in  14  CFR  Part  39 

Air  ti  ansportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Pn  iposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Adinin  strator,  the  Federal  Aviation 
Admin  stration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  10e(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  91-08-01.  Amendment 
39-7007  (56  FR  24333,  May  30, 1991), 
and  adding  a  new  AD  to  read  as  follows: 

Jetstream  Aircraft  Limited:  Docket  No.  92- 
CE-22-AD.  Supersedes  AD  91-03-01. 
Amendment  39-7007. 
Applicability:  Jetstream  Model  3101 
airplanes  (all  serial  numbers),  certificated  in 
any  category,  that  do  not  have  the  flap  system 
modified  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Jetstream  Aircraft  Limited  Service 
Bulletin  (SB)  27-JA  910541.  which  consists 
of  the  following  pages  and  revision  levels: 


Page  Nos. 


2,  5  ttirough 
30  and  33 
througt)  45. 

31  

1,3,  4,  and 
32. 


Revision  level 


Revision  1 

Revision  2 
Revision  3 


Date 


November 
11.  1991. 

February  4, 

1992. 
hJovember 

16,  1992. 


Note  1;  Compliance  with  a  different 
revision  level  of  the  above-referenced  service 
bulletin  fulfills  the  applicable  requirements 
of  this  AD. 

Compliance:  Required  as  indicated  afler 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  sudden  pitch  down  cf  the 
airplane  during  icing  conditions,  which 
could  lead  to  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  10  hours  time-in- 
service  (TIS)  after  June  10, 1991  (the  effective 
date  of  superseded  AD  91-08-01), 
accomplish  the  following: 

(1)  Modify  the  operating  limitations 
placards  located  cni  the  flight  deck  in 
accordance  with  Jetstream  Alert  SB  No.  27- 
A-JA  910340.  dated  March  25. 1991.  This 
modification  will  limit  the  maximum  flap 
extension  sp>eed  at  the  50-degree  position  to 
130  knots  indicated  airspeed  (KIAS). 

(2)  Insert  a  copy  of  this  AD  into  the 
limitations  section  of  the  airplane  flight 
manual. 

(b)  Within  the  next  25  hours  TIS  after  June 
10, 1991  (the  efflBCtive  date  of  superseded  AD 
91-08-01),  accomplish  the  following: 

(1)  Fabricate  a  placard  with  the  words  "Do 
not  extend  the  flaps  beyond  the  20-degree 
position  if  ice  is  visible  on  the  airplane  and 
ensure  that  the  landing  gear  selector  is  down 
prior  to  landhig."  Install  this  placard  on  the 
airplane's  instrument  panel  within  the  pilot's 
rlcar  view.  Parts  of  the  airplane  wher*  ice 


could  specifically  be  visible  include  the 
windshield  wipers,  center  windshield, 
propeller  spinners,  or  inboard  wing  leading 
edges. 

(2)  Operate  the  airplane  in  accordance  with 
BAe  CAA-Mandatory  Alert  Service  Bulletin 
27-A-JA  910340,  dated  March  25, 1991, 
Section  2.B.-Instruction  for  Aircraft 
Operations,  paragraphs  (l)(a)  and  (l)(c)  until 
Amendmente  P/32,  P/49,  and  P/52  have  been 
received.  Upon  receipt,  incorporate  these 
amendments  into  Airplane  Flight  Manual 
(AFM)  HP.4.10.  Ensure  that  Amendment   G/ 
10  is  incorporated  into  AFM  HP.4.10. 

(c)  Within  the  next  100  hours  TIS  after  the 
eff^ective  date  of  this  AD,  incorporate  the  35- 
degree  flap  modification  (Amendment  JA 
910541)  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Jetstream  Aircraft  Limited  SB  27- 
JA  910541. 

(d)  The  actions  required  by  paragraphs  (a) 
and  (b)  of  this  AD  may  be  terminated  when 
the  flap  system  is  modified  in  accordance 
with  Jetstream  Aircraft  Limited  SB  27-JA 
910541. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §  §  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  airplanes  to  a  location 
where  the  requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office,  FAA,  Europe,  Africa,  and 
Middle  East  Office,  c/o  American  Embassy, 
B-1000  Brussels,  Belgium.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited,  Manager  Product  Support, 
Prestwick  Airport,  Ayrshire,  KA9  2RW 
Scotland;  telephone  (44-292)  79886;  or 
Jetstream  Aircraft  Inc.,  Librarian,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington,  DC,  20041-6029;  or  may 
examine  these  documents  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(h)  This  amendment  supersedes  AD  91- 
08-01,  Amendment  39-7007. 

Issued  in  Kansas  City,  Missouri,  on 
October  5, 1994. 
John  R.  Colomy, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  94-25289  Filed  10-12-94;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  94-CE-14-AD] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  (Formerly  British 
Aerospace,  Regional  Airlines  Limited) 
HP137  Mkl  and  Jetstream  Series  200 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  AD  81-09-03  Rl,  which 
currently  requires  repetitively 
inspecting  the  rudder  pedal  adjusting 
moimting  bracket  for  cracks  on 
Jetstream  Aircraft  Limited  (JAL)  HP137 
Mkl  and  Jetstream  series  200  airplanes, 
and  replacing  any  cracked  bracket.  The 
Federal  Aviation  Administration's 
policy  on  aging  commuter-class  aircraft 
is  to  eliminate,  or  in  certain  instances, 
reduce  the  number  of  repetitions  of 
certain  short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  The  proposed  action  would 
require  replacing  the  moimting  bracket 
with  a  new  mounting  bracket  of 
improved  design  as  terminating  action 
for  the  repetitive  inspections  that  are 
currently  required  by  AD  81-09-03  Rl. 
The  actions  specified  in  the  proposed 
AD  are  intended  to  prevent  inadvertent 
rudder  movement  caused  by  a  cracked 
rudder  pedal  adjusting  mounting 
bracket,  which  could  result  in  loss  of 
rudder  control. 

DATES:  Commentsmust be  received  on 
or  before  December  16, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-14- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  apphes  to  the 
proposed  AD  may  be  obtained  fi-om 
Jetstream  Aircraft  Limited,  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC, 
20041-6029;  telephone  (703) 406-1161; 
facsimile  (703)  406-1469.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 


FAA,  Europe,  Aftica,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  John  P.  Dow,  Sr.,  Project  Officer, 
Small  Airplane  Directorate.  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  tn 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  a"? 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  tn 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  beforp 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-14-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate,  or  in  certain  instances, 
reduce  the  number  of  repetitions  of 
those  critical  inspections.  In 
determining  what  inspections  are 
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critical,  the  FAA  considers  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problom  is  not  detected  by  the 
inspection;  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  is  difHcult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  recently  conducted  a 
review  of  existing  AD's  that  apply  to 
JAL  HP137  Mkl  and  Jetstream  series 
200  airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  the  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom;  (2)  JAL;  (3)  the  Regional 
Airlines  Association  (RAA);  and  (4) 
several  U.S.  and  foreign  operators  of  the 
affected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  81-09-03  Rl, 
Amendment  39-4150,  as  one  that 
should  be  superseded  with  a  new  AD 
that  would  reqtiire  a  modification  that 
could  eliminate  the  need  for  short- 
interval  and  critical  repetitive 
inspections.  AD  81-09-03  Rl  currently 
requires  repetitively  inspecting  the 
rudder  pedal  adjusting  mounting 
bracket  for  cracks  on  Jetstream  Aircraft 
Limited  HP137  Mkl  and  Jetstream  series 
200  airplanes,  and  replacing  any 
crackedbracket 

JAL  has  developed  Modification  No. 
5162,  which  introduces  a  new  rudder 
pedal  adjusting  mounting  bracket  with 
increased  sectional  dimension,  part 
number  fP/N)  1379111E  1.  Included 
with  this  modification  are  Instructions 
to  Modification  No.  5162,  Part  1  and 
Part  2,  Issue  1,  dated  June  1981. 

As  a  result  of  the  previously 
discussed  AD  review,  the  CAA  listed 
the  actions  specified  in  the  referenced 
service  instructions  as  mandatory  with 
CAA  AD  003-07-81  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
2 1 .29  of  the  Federal  Aviation 
RegulaUons  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

Based  on  its  aging  commuter-class 
rircraft  policy  and  after  reviewing  all 
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availab  e  information  including  that 
receive  i  bom  the  CAA,  the  FAA  has 
determined  that  AD  action  should  be 
taken  t^  (1)  eUminate  the  repetitive 
short-iijterval  inspections  required  by 
AD  81-p9-03  Rl,  Amendment  39-4150; 
and  (2)  continue  preventing  inadvertent 
rudder  movement  caused  by  a  cracked 
rudder  pedal  adjusting  moimting 
bracketj  which  could  result  in  loss  of 
rudder  pontrol. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  JAL  HP137  Mkl  and 
Jetstre^  series  200  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  supersede  AD  81-09-03  Rl  with 
a  new  AD  that  would  (1)  retain  the 
inspections  of  the  rudder  pedal 
adjustiag  mounting  bracket  for  cracks 
and  reqiiire  replacing  any  cracked  part 
as  required  by  the  current  AD;  and  (2) 
requirejreplacing  this  mounting  bracket 
with  an  improved  part  of  increased 
section^  dimension,  P/N  1379111E  1, 
as  terminating  action  for  the  repetitive 
inspections.  The  proposed  inspection 
would  be  accomplished  in  accordance 
vvith  Jetstream  Service  Bulletin  No.  9/ 
10,  dat^d  April  28. 1981.  The  proposed 
replacement  would  be  accomplished  in 
accord^ce  with  the  Instructions  to 
Modification  No.  5162,  Part  1  and  Part 
2,  Issua  1.  dated  June  1981. 

The  FAA  estimates  that  11  airplanes 
in  the  l^.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approx  mately  160  workhours  per 
airplan ;  to  accomplish  the  proposed 
modifii  ation,  and  that  the  average  labor 
rate  is )  pproximately  S55  an  hour.  Parts 
cost  approximately  $1,800  per  airplane. 
Based  on' these  figures,  the  total  cost 
injpact  of  the  proposed  AD  on  U.S. 
Operate  rs  is  estimated  to  be  $116,600. 

All  1 1  of  the  aHiected  airplanes  are 
HP137  Mkl's;  there  are  no  Jetstream 
series  300  airplanes  registered  in  the 
United jStates,  but  they  are  type 
certificated  for  operation  in  the  United 
States,  according  to  FAA  records,  none 
of  these  HP137  Mkl  airplanes  are  in 
oporatipn  or  anywhere  near  operating 
con  di  ten.  For  this  reason,  JAL  no 
longer  stocks  Modification  No.  5162,  but 
can  develop  modification  kits  within 
three  months  after  order.  Since  there  are 
no  airplanes  currently  in  operation,  the 
cost  iiis)act  of  the  proposed  AD  would 
be  nanbwed  to  only  those  owners/ 
operators  returning  their  airplane  to 
operatira.  "       * 

The  I  egulations  proposed  herein 
would  lot  have  substantial  direct  effects, 
on  the  states,  on  the  relationship 
betwea  i  the  national  government  and 
tlie  Sta  es,  or  on  the  distribution  of 
power  ind  responsibilities  among  the 
various  levels  of  govemracnt.  Therefore, 


in  accordance  with  Executive  Order 
12612,  it  is  detennined  that  this 
proposal  would  not  liave  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  liave  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g).  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  81-09-03  Rl,  Amendment 
39-4150,  and  by  adding  a  new  AD  to 
read  as  follows: 

Jetstream  Aircraft  Limited:  Docket  No.  94- 

•   CE-14-AD.  Supersedes  AD  81-09-03 
Rl,  Amendment  39-4150. 

Applicability:  HP137  Mkl  and  fet.strcam 
Series  200  airplanes  (all  serial  numbers], 
certificated  in  any  category. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  inadvertent  rudder  movement 
caused  by  a  cracked  rudder  pedal  adjusting 
mounting  bracket,  which  could  result  in  loss 
of  rudder  control,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service,  unless  already  accomplished 
(compliance  with  AD  81-09-03  Rl),  inspect 
the  rudder  pedal  adjusting  mounting  bracket 
for  cracks  in  accordance  with  Jetstream 
Service  Bulletin  (SB)  No.  9/10.  dated  April 
28. 1981. 


(1)  If  cracks  are  fiound,  prior  to  further 
flight,  replace  the  mounting  bracket  with  an 
improved  part  of  increased  sectional 
dimension,  part  number  (P/N)  1379111E 1,  in 
accordance  with  the  Instructions  to 
Modification  No.  5162,  Part  1  and  Part  2, 
Issue  1,  dated  June  1981. 

This  replacement  is  referenced  as 
Modification  Na  5162. 

(2)  If  no  cracks  are  found,  reinspect  at 
intervals  not  to  exceed  100  hours  TIS  until 
Modification  No.  5162  is  incorporated. 

(b)  Upon  the  accumulation  of  15,000  hours 
TIS  or  within  the  next  200  hours  TIS, 
whichever  occurs  later,  replace  the  rudder 
pedal  adjusting  mounting  bracket  with  an 
improved  part  of  increased  sectional 
dimension,  P/N  137911  IE  1  (Modification 
No.  5162),  in  accordance  with  the 
Instructions  to  Modification  No.  5162,  Part  1 
and  Part  2,  Issue  1,  dated  June  1981. 

(c)  Incorporating  Mod  ification  S 1 62  as 
specified  in  paragraph  (a)(1)  or  (b)  of  this  AD 
eliminates  the  repetitive  inspection 
requirement  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  S§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.190)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  and  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Office,  Europe,  A&ica,  Middle  East  office, 
FAA,  c/o  American  Embassy,  1000  Brussels. 
Belgium.  The  request  should  be  forwarded 
tlirough  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Brussels  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  aiternalive  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Brussels  Aircraft 
Certification  Office. 

(f)  All  persons  aSiected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited,  Manager  Product  Support, 
Prestwick  Airport,  Ayrshire.  ICA9  2RW 
Scotland;  telephone  (44-292)  79888:  or 
letstream  Aircraft  Inc.,  Librarian,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington.  DC,  20041-6029;  or  may 
examine  these  documents  at  the  FAA, 
Central  Region,  Office  of  tlie  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  5, 1994. 
John  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  94-25292  Filed  10-12-94;  8:45  ami 
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Airworthiness  Directives;  Jetstream 
Aircraft  Limited  (formsrty  British 
Aerospace,  Regional  Airiines  Limited) 
HP137  Mkl,  Jetstream  Series  200.  and 
Jetstream  Models  3101  and  3201 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Tills  document  proposes  to 
adopt  a  new  airworthiness  directive  that 
would  applv  to  Jetstream  Aircraft 
Limited  (JAL)  HP137  Mkl,  Jetstream 
series  200,  and  Jetstream  Models  3101 
and  3201  airplanes.  The  proposed 
action  would  require  repetitively 
inspecting  the  passenger/crew  cabin 
door  handle  mounting  platform 
structure  for  cracks,  and,  if  found 
cracked,  replacing  with  a  structure  of 
improved  design  as  terminating  action 
for  the  repetitive  inspections.  Cracks 
found  on  this  structure  on  two  of  the 
affected  airplanes,  prompted  the 
proposed  action.  TTie  proposed  actions 
are  intended  to  prevent  the  inability  to 
open  the  passenger/crew  door  because 
of  a  cracked  internal  handle  moimting 
platform  structure,  which  could  result 
in  passenger  injury  if  emergency 
evacuation  was  needed. 
DATES:  Comments  must  be  received  on 
or  before  December  16^  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-16- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager 
Product  Support,  Prestvrick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington.  DC, 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  Uie  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 
FAA.  Europe.  Aftica,  and  Middle  East 
Office,  c/o  American  Embassy.  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830:  facsimile  (322)  230.6899;  or 


Mr.  John  P.  Dow,  Sr.,  Project  Officer, 
Small  Airplane  EHrectorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900.  Kansas  Qty,  Missouri 
64106;  telephone  (816)  42&-fi932; 
facsimile  (816)  42&-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  availablejjoth  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-16-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPR.M  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-16-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  JAL  HPl 37  Mkl,  Jetstream  ( 

series  200,  and  Jetstream  Models  3101       { 
and  3201  airplanes.  The  CAA  reports 
two  incidents  of  passenger/crew  cabin 
door  handle  mounting  platform 
structure  cracking. 

This  condition,  if  not  detected  and 
corrected,  could  result  in  the  inability  to 
open  the  passenger/crew  door  and 
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possible  passenger  injiiry  if  emergency 
evacuation  was  needed. 

Jetstream  Aircraft  Limited  has  issuec 
Service  Bulletin  52-A-JA  930901, 
Revision  1,  dated  February  11, 1994, 
which  specifies  procedures  for 
inspecting  and  replacing  the  passenger 
crew  internal  door  handle  mounting 
platform  structure  on  JAL  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Models  3101  and  3201  airplanes.  The 
CAA  classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom.  The 
CAA  classifying  a  service  bulletin  as 
mandatory  in  the  United  Kingdom  is 
equivalent  to  the  FAA  issuing  an 
airworthiness  directive  in  the  United 
States. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  o 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  appHcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  fikely  to  exist  or 
develop  in  other  JAL  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Models  3101  and  3201  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  require  repetitively  inspecting 
the  passenger/crew  cabin  door  handle 
mounting  platform  structure  for  cracks 
and,  if  foimd  cracked,  replacing  with  a 
structure  of  improved  design  as 
terminating  action  for  the  repetitive 
inspections.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  the  service  information  described 
above. 

The  FAA  estimates  that  165  airplanes 
in  the  U.S.  registry  would  be  affected  b] 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed 
modification,  and  that  the  average  laboi 
rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $8,800.  Thii 
figure  does  not  take  into  account  any 
possible  passenger/crew  door  internal 
handle  mounting  platform  structure 
replacements  nor  repetitive  inspections 
The  FAA  has  no  way  of  determining 
how  many  of  these  structures  may  have 
cracks  or  the  number  of  repetitive 
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inspections  each  owner/operator  may 
incur. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive"  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impHcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Jetstream  Aircraft  Limited:  Docket  No.  94- 
CE-1&-AD.  Applicability:  HP137  Mkl. 
Jetstream  Series  200,  and  Jetstream 
Models  3101  and  3201  airplanes  (all 
serial  numbers),  certificated  in  any 
category.  Compliance:  Required  upon  the 
accvimulation  of  1,800  hours  TIS  or 
within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  unless 
already  accomplished,  and  thereafter  as 
indicated. 


To  prevent  the  inability  to  open  the 
passenger/crew  door  because  of  cracked 
internal  handle  mounting  platform  structure, 
which  could  result  in  passenger  injury  if 
emergency  evacuation  was  needed, 
accomplish  the  following: 

(a)  Inspect  the  passenger/crew  door 
internal  handle  mounting  platform  structure 
for  cracks  in  accordance  with  Part  1  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Jetstream  Service  Bulletin  (SB)  52- 
A-JA  930901,  Revision  1,  dated  February  11. 
1994. 

(1)  If  any  cracked  structure  is  found,  prio' 
to  further  flight,  replace  the  mounting 
platform  structure  with  a  new  structure,  part 
number  137450C23,  in  accordance  with  Part 
2  of  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Jetstream  SB  52- 
A-JA  930901,  Revision  1,  dated  February  -"l, 
1994. 

(2)  If  no  cracks  are  found,  reinspect  the 
mounting  platform  structxire  at  intervals  not 
to  exceed  1,800  hours  TIS  until  a  part 
number  137450C23  mounting  platform 
structure  is  installed. 

(b)  The  repetitive  inspections  required  by 
this  AD  may  be  terminated  upon  installing  a 
part  number  137450C23  passenger/crew  door 
internal  handle  mounting  platform  structure. 
This  installation  may  be  accomplished 
regardless  of  whether  the  existing  structure  is 
cracked. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  thp 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office  (AGO).  Europe,  Africa, 
Middle  East  office,  FAA,  c/o  American 
Embassy,  1000  Brussels.  Belgium.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Brussels  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  ACO. 

(e)  All  persons  aft^ected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited.  Manager  Product  Support. 
Prestwick  Airport,  Ayrshire.  KA9  2RW 
Scotland;  telephone  (44-292)  79888;  or 
Jetstream  Aircraft  Inc.,  Librarian,  P.O.  Box 
16029,  Dulles  International  Airport. 
Washington.  DC.  20041-6029;  or  may 
examine  these  documents  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12fh  Street, 
Kansas  Qty,  Missouri  64106. 

Issued  in  Kansas  City,  Miss9uri,  on 
October  5, 1994. 

John  R.  Coiomy, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  94-25293  Filed  10-12-94;  8:45  am] 
BILUNG  CODE  4»10-13-U 


Office  of  ttie  Secretary 
14  CFR,  Parts  380. 381, 399 
[Docket  No.  49385;  Notice  94-iq 
RIN  2105-AO03 

Special  Event  Tours 

AGENCY:  Office  of  the  Secretary,  IX)T. 
ACnow:  Notice  of  proposed  rulemaking. 

SUtmARV:  The  Department  seeks 
comment  on  a  proposal  to  expand  its 
rules  on  Super  Bowl  tours  to  cover  air 
tours  to  other  types  of  special  events. 
These  Super  Bowl  rules  require  that 
operators  of  Super  Bowl  tours  that  are 
promoted  as  including  game  tickets 
must  have  those  game  tickets  in  hand  or 
imder  contract  before  they  advertise  or 
sell  the  toiu^,  and  that  they  must  refund 
the  entire  toiir  price  to  any  customer 
who  does  not  receive  a  promised  game 
ticket.  This  proposed  rule  would  also 
extend  the  charter  rule's  prohibition  on 
last-minute  price  increases  to  non- 
charter  tours  to  special  events.  This 
initiative  arises  as  a  result  of  problems 
on  certain  tours  to  the  1994  Rose  Bowl 
on  which  participants  did  not  receive 
game  tickets  that  were  promoted  as 
i)eing  included  in  the  package,  or  were 
required  to  make  additional  payments 
in  order  to  receive  tickets. 

DATES:  Comments  should  be  received  by 
November  14. 1994.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Conunants  should  be  sent  to 
Docket  aeit/C-55.  Docket  No.  49385, 
Room  4107,  Department  of 
Transportation.  400  Seventh  Street  S\V., 
Washington.  DC  20590.  For  the 
convenience  of  persons  who  will  be 
reviewing  the  docket,  it  is  requested  that 
commenters  provide  an  original  and 
three  copies  of  their  comments. 
Comments  will  be  available  for 
inspection  at  this  address  Monday 
through  Friday  from  9  a.m.  tlirough  5 
p.m.  Commentere  who  wish  the  receipt 
of  their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  docket  clerk  will  dato- 
stamp  the  postcard  and  mail  it  to  the 
commenter. 

FOR  FURTMEtt  INFORMATION  CONTACT:  Tim 
Kelly.  Consumer  Affairs  Division/I-25, 
Office  of  the  Secretary,  Room  10405, 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20590.  Telephone  (202)  366-5952. 
SUPPLEMENTARY  INFORMATION:  In 
conjunction  with  the  Rose  Bowl  football 
game  that  was  played  in  Pasadena, 
t'alifomia  on  Januarj'  1,1994,  a  large 


number  of  fans  of  the  University  of 
Wisconsin  (one  of  the  two  teams 
participating  in  the  game]  purchased 
package  tours  to  California.  Many  of 
those  tours  were  promoted  as  including 
a  ticket  to  the  Rose  Bowl  game. 
However,  a  significant  number  of  these 
individuals  either  did  not  receive  the 
game  tickets  that  they  had  been 
promised  and  did  not  gain  admission  to 
the  game,  or  were  required  to  make  an 
additional  payment  after  they  arrived  in 
Pasadena  in  order  to  obtain  their  tickets. 
The  Oepeutment  is  seeking  comment  on 
a  proposal  to  extend  its  rules  on  Super 
Bowl  totirs  to  include  air  tours  to  other 
tj'pes  of  special  events  where  admission 
to  the  event  is  advertised  as  being 
included  in  the  package. 

The  Department's  rules  on  Super 
Bowl  charters  are  contained  in  title  14, 
part  380  of  the  Code  of  Federal 
Regulations  (14  CFR  part  380): 

•  Section  380.2  defines  a  Super  Bowl 
charter  as  a  charter  flight  that  is 
represented  by  its  charter  operator  as 
including  tickets  to  the  Natidnal 
Football  League's  Super  Bowl  game  as 
part  of  its  ground  package. 

•  Section  380.18a  states  that  a  Super 
Bowl  charter  may  not  be  advertised 
unless  the  operator  has  submitted 
verification  to  the  Department '  that  the 
operator  (1)  is  in  physical  possession  of 
enough  Super  Bowl  game  tickets  to 
provide  them  for  a  substantial  number 
of  seats  on  the  charter,  or  (2)  has  a 
contract  with  the  NFL  or  with  an  NFL 
team  for  such  a  number  of  game  tickets, 
or  (3)  has  a  contract  with  another  person 
who  has  a  contract  with  the  NFL  or  an 
NFL  team  for  such  a  number  of  game 
tickets. 

•  Section  380.18a  also  states  that  a 
Super  Bowl  charter  may  not  be  sold 
unless  the  operator  has  submitted 
verification  to  the  Department  that  the 
operator  has  possession  of,  or  contracts 
for.  enough  game  tickets  to  provide  one 
to  every  person  who  is  to  receive  one 
under  the  terms  of  the  operator/ 
participant  contract  for  the  charter. 

•  Section  380.31(c)  states  that  if  an 
operator  receives  a  booking  for  which  he 
or  she  does  not  have  possession  of  or  a 
contract  for  a  game  ticket,  the  operator 
must  return  that  participant's  money 
within  3  days,  unless  the  participant  has 
authorized  the  operator  in  writing  to 
retain  the  payment  while  the  operator 
seeks  additional  tickets. 


'  Rebirencss  to  "the  Board"  in  Part  380  refer*  to 
the  Civil  Aeronautics  Board,  the  Department's 
predecessor  in  avialioa  economic  and  consumer 
matters.  The  Department  of  Transportation  now 
administers  ttiis  rule  as  authorized  by  the  Civil 
Aeronautics  Board  Sunset  Act  of  IQM  (PU  9S-I43: 
08  .Slat    1703J. 


•  Sections  380.32(s),  380.33(a)(5)  and 
380.33(e)  state  that  if  Super  Bowl  game 
tickets  an  not  suppUed  when  promised, 
the  affected  participant  must  be  sent  a 
refund  of  the  price  of  the  entire  charter 
package  within  14  days  after  the  return 
flight. 

These  rules  came  about  following 
problems  with  game  tickets  for  Super 
Bowl  tours  in  the  late  1970's  (see  45  FR 
1856.  January  9. 1980).  The  rules  were 
limited  to  the  Super  Bowl  because  that 
was  the  only  event  where  such 
problems  had  surfaced. 

In  addition  to  the  Super  Bowl  rules  in 
Part  380,  the  Department  has  a  policy 
statement  at  14  CFR  399.87  which  states 
that  it  shall  be  an  unfair  or  deceptive 
practice  within  the  meaning  of  section 
411  of  the  Federal  Aviation  Act  (now  49 
U.S.C.  41712)  to  advertise  or  sell  an  air 
tour  that  is  promoted  as  including  a 
ticket  to  the  Super  Bowl  game  unless 
the  operator  has  tickets  or  contracts  for 
tickets  in  the  manner  described  in  14 
CFR  380.18a  (see  above).  The  principal 
purpose  of  this  policy  statement  is  to 
reach  tours  operated  on  scheduled  air 
service,  which  are  not  covered  by  the 
part  380  charter  rules.  The  part  399 
pohcy  statement  mirrors  §  380.18a,  but 
does  not  include  the  other  part  380 
provisions  described  above.  Most 
importantly,  it  does  not  include  the 
requirement  that  the  entire  tour  price  be 
refunded  if  a  game  ticket  is  not 
provided. 

On  January  27,  1994,  the  Department 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  in  this  proceeding 
(published  February  1, 1994;  59  FR 
4614).  In  this  notice,  we  stated  that  we 
were  tentatively  proposing  to  issue  a 
new  rule  that  would  contain  the 
procedures  of  the  Super  Bowl 
provisions  of  both  part  380and  part  399. 
and  to  extend  this  rule  to  other  tj-pes  of 
events.  Like  current  §  399.87,  the  new 
rule  would  apply  to  tours  on  all  forms 
of  air  transportation,  not  just  charters.  . 
Like  the  existing  Super  Bowl  charter 
rules  in  part  360.  the  new  regulation 
would  require  the  tour  operator  to 
refund  the  entire  tour  price  to  any 
participant  who  does  not  receive  a 
promised  event  ticket,  even  if  the  tour 
were  not  on  a  charter.  The  proposed 
rule  would  also  pick  up  the  procedures 
of  §  380.31(c)  of  the  charter  rule,  which 
requires  an  operator  to  refund  any 
money  received  for  a  booking  within  3 
days  if  the  operator  has  no  contract  for 
an  event  ticket  for  that  person,  unless 
the  person  has  authorized  the  operator 
in  writing  to  retain  the  pavment  while 
the  operator  seeks  a  ticket.  i 

In  addition  to  setting  out  the  / 

Department's  tentative  riilemaking 
proposaL  the  January  ANPRM  askod 
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commenters  to  address  a  number  of 
questions  about  the  types  of  issues  that 
such  a  rule  should  apply  to.  The 
discussion  of  the  comments  that  appear ; 
below  is  organized  according  to  those 
questions. 

Comments 

The  Department  received  comments 
from  11  organizations  and  7  individuals . 
The  great  majority  of  the  comments 
favored  adoption  of  a  rule  in  this  area. 

Q.  Should  the  rule  apply  only  to 
major  sports  events  which  would  be 
hsted  in  the  rule  (for  example,  the  Supe  ■ 
Bowl,  college  bowl  games,  the  NCAA 
Final  Four,  the  World  Cup  finals,  the 
Olympics)?  To  any  sports  event?  To 
rehgious  events  (for  instance,  the 
Passion  Play  in  Oberammergau)?  To  an 
event? 

Several  of  the  comments  discussed 
only  sports  events  as  the  context  for  the 
rule.  The  National  Collegiate  Athletic 
Association  (NCAA)  recommended 
applying  the  rule  to  the  Division  I  Final 
Four  men's  and  women's  basketball 
championships,  the  College  World 
Series,  and  post-season  college  football 
bowl  games.  The  Football  Bowl 
Association  (FBA),  an  organization 
representing  all  19  post-season  college 
football  bowl  games,  also  felt  that  all 
post-season  football  bowl  games  should 
be  covered,  and  stated  that  it  offered  no 
comment  on  whether  other  events 
should  or  should  not  be  covered.  The 
National  Hockey  League  (NHL) 
commented  that  the  rule  should  apply 
to  all  major  professional  and  amateur 
sports  events.  Ms.  Sara  Shea  said  that 
the  Super  Bowl  rule  should  be 
expanded  to  include  other  special 
sporting  events. 

The  Wisconsin  Attorney  General 
stated  that  the  rule  should  not  be 
limited  to  specifically  named  events, 
but  perhaps  could  be  limited  to 
"competitive  events"  where  participant ; 
and  locations  are  determined  close  to 
the  date  of  the  event.  He  said  that  for 
non-competitive  events  such  as  the 
Passion  Play  in  Oberammergau,  the 
dates,  locations  and  participants  are 
known  well  in  advance  and  existing 
consumer  protections  should  be 
adequate. 

Other  commenters  stated  that  the  rule 
should  not  be  limited  to  sports  events. 
The  American  Society  of  "Travel  Agents 
(ASTA)  said  that  it  should  apply  to  all 
events  where  a  separately-purchased 
ticket  is  necessary  for  admission  to  the 
event.  The  RG  Travel  Companies,  whicl 
were  involved  in  sending  1,700 
Wisconsin  fans  to  the  1994  Rose  Bowl. 
stated  that  the  rule  should  cover  any 
special  event  "where  a  good  possibility 
exists  that  the  demand  for  tickets  will 
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exceed  the  supply  *  *  *"  hi  a  similar 
vein,  the  Pasadena  Tournament  of  Roses 
commented  that  the  rule  should  apply 
to  any  event  with  limited  admission. 
The  National  Tour  Association  (NTA, 
representing  motor  coach  torn- 
operators)  and  Congressman  Robert 
Andrews  of  New  Jersey  expressed  the 
opinion  that  the  rule  should  not  be 
limited  to  sports  events.  Ms.  Arlene 
Caldwell  said  that  the  rule  should  cover 
any  tour  that  claims  to  include  a  ticket 
to  the  event,  and  Mr.  Donald  Hamihon 
stated  that  it  should  apply  to  any  event 
for  which  tour  packages  are  sold. 

Q.  Should  the  rule  apply  to  both 
charter  and  scheduled  transportation? 

All  of  the  commenters  that  expressed 
an  opinion  on  this  point  felt  that  the 
rule  should  apply  to  both  scheduled  and 
charter  air  transportation.  Those 
commenters  were  the  RG  Travel 
Companies,  NACA,  the  NHL,  ASTA,  the 
NCAA,  FBA,  the  Pasadena  Tournament 
of  Roses,  and  the  Wisconsin  Attorney 
General. 

Q.  Should  the  rule  contain  only  the 
advertising  and  sale  restrictions  of 
§§380.18a  and  399.87  (of  the  current 
Super  Bowl  rule),  or  should  it  also 
contain  the  "money  back  guarantee"  of 
§§  380.32  and  380.33  and/or  the 
"booking  rejection"  and  "contingent 
booking"  procedures  of  §  380.31(c)? 

Sections  380.18a  and  399.87  prohibit 
advertising  or  sale  of  a  "Super  Bowl 
tour"  (defined  as  one  which  is  held  out 
as  including  a  ticket  to  the  Super  Bowl 
game)  until  the  operator  has  physical 
possession  of  game  tickets  or  has  a 
contract  with  the  National  Football 
League,  with  an  NFL  team,  or  with 
another  person  who  has  a  contract  with 
the  league  or  a  team.  Sections  380.32 
and  380.33  state  that  any  participant  on 
a  Super  Bowl  tour  who  does  not  receive 
promised  game  tickets  must  be  given  a 
refund  of  the  entire  tour  price,  even  if 
a  portion  of  the  services  are  used. 
Section  380.31(c)  provides  that  if  an 
operator  receives  a  booking  for  which  he 
or  she  does  not  have  possession  of  or  a 
contract  for  a  game  ticket,  the  operator 
must  return  that  participant's  money 
within  3  days,  unless  the  participant  has 
authorized  the  operator  in  v^piting  to 
retain  the  payment  while  the  operator 
seeks  additional  tickets. 

Except  for  NTA,  all  commenters  that 
expressed  a  position  on  this  question 
felt  that  some  form  of  regulation  along 
these  lines  was  appropriate.  NTA  stated 
that  the  majority  of  its  members  that 
responded  to  a  poll  on  this  matter  felt 
that  regulation  of  special-event  tours 
should  not  be  a  responsibility  of  the 
government,  but  the  association  said 
that  in  the  event  a  rule  is  adopted  it 
favors  the  "booking  rejection" 


and"contingent  booking"  procedures  of 
§  380.31(c). 

ASTA  and  the  Wisconsin  Attorney 
General  also  expressed  support  for  the 
"booking  rejection"  and  "contingent 
booking"  procedures.  They  favored  the 
"money  back  guarantee"  as  well,  as  did 
the  RG  Travel  Companies,  the  National  , 
Air  Carrier  Association  (NACA,  an 
organization  of  charter  airlines),  the 
NHL,  NCAA.  FBA,  and  Pasadena 
Tournament  of  Roses.  The  Tournament 
of  Roses  stated  that  this  guarantee 
should  apply  "at  any  time  prior  to 
departure"  if  it  is  clear  tickets  vkrill  not 
be  forthcoming.  FBA  commented  "the 
greater  the  remedy  available,  the  less 
likely  that  tour  packagers  will  create  the 
problem  by  promoting  packages  that 
may  not  be  legitimate." 
.  NACA  said  that  there  should  be  an 
exception  to  the  "money  back 
guarantee"  for  situations  of  force 
majeure  and  acts  of  God,  such  as  the 
earthquake  in  San  Francisco  that  forced 
postponement  of  the  World  Series. 
Similarly,  the  NHL  stated  that  if  the 
event  is  canceled  or  substantially 
altered  after  the  tour  begins,  consumers 
should  be  entitled  only  to  a  refund  of 
the  face  value  of  the  event  ticket,  but 
that  if  such  cancellation  or  alteration 
takes  place  before  departure,  the 
operator  should  be  required  to  inform 
the  consumers,  who  would  have  the 
right  to  cancel  (presimiably  with  a  full 
refund). 

Congressman  Andrews  was  also  in 
favor  of  the  "money  back  guarantee,"  as 
well  as  a  requirement  for  tour  operators 
to  disclose  whether  event  tickets  are 
guaranteed  or  tentative.  However,  he 
stated  that  any  rule  that  would  totally 
prohibit  marketing  of  a  special-event 
toiu-  until  the  tour  operator  has  event 
tickets  in  hand  would  not  be  practical. 
Tickets  for  many  such  events  are  not 
available  until  less  than  two  weeks 
before  the  event,  he  pointed  out,  but 
other  arrangements  (e.g.,  air  and  hotel) 
must  be  made  before  that.  NTA,  the 
NCAA  and  the  Wisconsin  Attorney 
General  stated  that  the  current 
restrictions  against  marketing  Super 
Bowl  tours  until  the  operator  has  game 
tickets  in  hand  or  under  contract  should 
be  included  in  the  new  rule. 

Q.  If  the  scope  of  the  type  of  event 
covered  by  the  rule  is  broad,  and  the 
rule  contains  the  "money  back 
guarantee, "  should  procedures  be 
included  that  would  protect  the 
operator  from  having  to  refund  the 
entire  tour  price  if  a  participant  doesn  't 
receive  promised  admission  to 
something  like  a  welcoming  cocktail 
party? 

No  commenters  spoke  in  favor  of  a 
requirement  to  apply  the  "money  back 


guarantee"  to  events  such  as  a 
welcoming  cocktail  party.  Of  those  who 
commented  on  the  issue,  NTA,  the  NHL, 
ASTA.  the  Pasadena  Tournament  of 
Roses  said  that  operators  should  not  be 
required  to  refund  the  entire  tour  price 
over  failure  to  provide  something  like  a 
promised  welcoming  cocktail  party. 
NACA  and  the  Wisconsin  Attorney 
General  stated  that  the  rule  should 
require  the  value  of  undelivered 
ancillary  events  to  be  refunded,  but 
should  not  require  a  refund  of  the  entire 
tour  price.  FBA  and  the  Wisconsin 
Attorney  General  both  pointed  out  that 
certain  events  on  a  special  event  tour 
(e.g.,  the  Tournament  of  Roses  parade 
on  a  Rose  Bowl  tour)  are  integral  to  the 
experience  for  which  the  tour  was 
organized  while  other  events  on  the 
same  tour  (e.g.,  a  side  trip  to 
Disneyland)  are  not.  These  two 
commenters  suggest  that  integral  events 
be  protected  by  the"  money  back 
guarantee"  of  the  total  tour  price,  but 
not  other  events. 

Q.  Should  the  rule  specifically  ban 
last-minute  or  post-departure  price 
increases  for  admission  to  the  event,  one 
of  the  problems  that  allegedly  occurred 
on  the  1994  Rose  Bowl  tours? 

All  commenters  who  offered  an 
opinion  on  this  subject  felt  that  last- 
minute  price  increases  should  be 
regulated  in  some  manner.  The  RG 
Travel  Companies,  NACA,  the  NCAA. 
ASTA,  the  Wisconsin  Attorney  General 
and  Mr.  Donald  Hamilton  stated  that 
last-minute  price  increases  should  be 
banned.  FBA  and  the  Pasadena 
Tournament  of  Roses  said  that  price 
increases  at  any  time  following 
purchase  should  be  prohibited  imless 
the  consumer  receives  written  notice 
that  the  operator  reserves  this  right.  The 
Pasadena  Tournament  of  Roses  also 
suggested  that  participants  who  cancel 
within  a  few  days  of  notification  of  a 
price  increase  be  entitled  to  a  full 
refund.  The  Wisconsin  Attorney  General 
commented  that  on  tours  to  special 
events,  "last-minute  or  post-departure 
price  increases  are  common  and  are 
.tantamount  to  extortion"  because  other 
options  may  be  sold  out. 

The  NHL  stated  that,  in  general,  price 
increases  should  be  banned  unless  the 
face  value  of  the  ticket  has  been 
increased  subsequent  to  departure  of  the 
tour.  However,  for  events  with  short 
lead  times  such  as  the  Stanley  Cup 
playoffs,  the  NHL  said  that  the  rule 
should  permit  tours  on  which  • 
participants  are  required  to  agree  to 
purchase  event  tickets  at  the  yet- 
unknown  face  price  plus  a  service  fee, 
as  long  as  the  consumer  is  given 
prominent  notice  of  this  fact. 


Q.  Some  tours  are  promoted  in 
conjunction  with  a  special  event,  but  do 
not  include,  and  do  not  represent  that 
they  include,  admission  to  the  event. 
For  example,  there  have  been  tours  to 
the  Super  Bowl  host  city  during  the 
Super  Bowl  weekend  that  prominently 
feature  "Super  Bowl"  in  the  headline  of 
advertisements  and  flyers,  but  which  do 
not  include  game  tickets.  Should  the 
new  rule  ban  this  practice,  or  require 
affirmative,  prominent  disclosure  that 
admission  to  the  event  is  not  included? 

All  of  the  commenters  that  expressed 
an  opinion  on  this  issue  felt  that  it 
should  be  regulated  in  some  manner. 
The  RG  Travel  Companies  stated  that 
they  favored  either  banning  the  practice 
or  requiring  disclosure.  The  NCAA 
urged  affirmative,  prominent  disclosure, 
"if  such  tours  are  to  be  allowed  at  all." 
All  others  who  commented  on  this  point 
(the  NHL,  ASTA.  FBA,  the  Pasadena 
Tournament  of  Roses,  and  the 
Wisconsin  Attorney  General) 
recommended  prominent  disclosure. 
The  NHL  suggested  a  requirement  that 
text  disclosing  the  absence  of  event 
tickets  from  event-oriented  tours  should 
be  at  least  75  percent  of  the  size  of  the 
name  of  the  event  in  advertising 
material.  The  Pasadena  Tournament  of 
Roses  said  that  such  disclosures  should 
be  at  least  twice  the  size  of  the  smallest 
text  elsewhere  in  the  ad  or  flyer,  but  in 
no  case  less  than  12-point  type,  and  that 
disclosure  during  verbal  contacts  should 
also  be  required. 

Q.  What  would  be  the  economic 
burdens  of  such  a  rule?  Would  the  rule 
be  impractical  for  events  where  the 
participants  are  known  only  a  week  in 
advance,  e.g.  the  NCAA  Final  Four? 

All  of  the  parties  that  commented  on 
this  issue  agreed  that  the  rule  can  and 
should  apply  to  events  in  which  the 
participants  are  not  known  imtil  shortly 
before  the  event.  The  RG  Travel 
Companies  commented  that  the  rule 
would  not  be  impractical  because 
commitments  centering  around  a 
particular  team  could  he  made 
contingent  on  that  team  qualifying  for 
the  event.  NACA  said  the  "money  back 
guarantee"  should  apply  regardless  of 
the  timing  of  the  event.  The  NHL  stated 
that  the  rule  may  be  burdensome  for 
organizers  of  short-lead-time  tours,  but 
that  this  is  justified  by  the  benefit  to 
consiuners.  (Note  also  the  NHL's  earlier 
suggestion  that  on  events  where  the 
participants  become  known  only  shortly 
beforehand,  the  rule  should  permit  tours 
in  which  the  participants  must  agree  to 
purchase  an  event  ticket  whose  face 
value  is  not  yet  known.) 

ASTA.  Uke  NACA,  said  that  the 
degree  of  advance  notice  is  not  relevant, 
and  that  an  operator  who  markets  an 


event-oriented  tour  before  the 
participants  are  known  should  simply 
disclose  that  event  tickets  are  not 
included  in  the  advertised  price.  FBA 
commented  that  participating  teams  in 
college  bowl  games  are  generally  known 
at  least  a  month  in  advance,  and  also 
that  any  experience  the  Department  has 
had  with  Super  Bowl  tours  would  he 
instructive,  as  the  competing  teams  in 
that  game  are  sometimes  determined 
onlv  a  week  before  the  game. 

The  Pasadena  Tournament  of  Roses, 
the  NCAA  and  the  Wisconsin  Attorney 
General  all  pointed  out  that  even  though 
the  participating  teams  in  the  NCAA 
Final  Four  (the  example  in  this 
question)  are  determined  only  the 
weekend  before,  the  tickets  are  sold  out 
months  beforehand.  Thus,  the  fact  that 
the  participants  are  not  known  until  the 
final  week  has  minimal  impact  on  the 
availability  of  tickets  and  the  feasibility 
of  tours,  the  Pasadena  Tournament  of 
Roses  asserted  that  any  economic 
burden  resulting  from  this  rule  would 
fall  on  ticket  brokers  and  tour  operators 
who  buy  event  tickets  from  individuals 
in  order  to  resell  them.  The  Wisconsin 
Attorney  General  stated  that  consumer 
protection  may  be  even  more  important 
in  cases  where  event  participants  are 
determined  at  the  last  minute,  because 
consumers  have  less  time  to  investigate 
their  options. 

Other  Comments 

The  Air  Transport  Association  (ATA, 
an  association  of  large  scheduled 
airlines)  filed  a  comment  stating  that  it 
expressed  no  opinion  about  whether,  or 
to  what  extent,  the  current  Super  Bowl 
rules  should  be  made  applicable  to  toxirs 
to  other  special  events.  However,  ATA 
said  that  DOT  should  not  make  air 
carriers  responsible  for  assuring  that 
tour  operators  comply  with  the  new 
rule.  NACA  echoed  this  view,  stating 
that  carriers  should  not  be  made  the 
guarantors  of  tour  operators. 

Discussion 

We  have  decided  to  propose  a  rule 
very  similar  to  that  described  in  the 
ANPRM,  which  in  turn  closely  tracks 
the  existing  rules  for  Super  Bowl  tours. 

The  rule  that  we  are  proposing  would 
apply  to  any  tour  that  is  organized  for 
the  purpose  of  attending  a  sporting, 
social,  religious,  educational,  cultural, 
political  or  other  event  of  a  special 
nature  and  limited  duration,  which 
exists  for  reasons  apart  from  the  tour 
itself,  and  which  is  represented  by  the 
operator  of  the  tour  as  including 
admission  to  that  event.  The 
Department  does  not  wish  to  engage  in 
line-drawing  ofthe  type  that  would  be 
required  were  we  to  publish  a  list  of 
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specific  events  that  would  be  covered  by 
the  rule.  In  addition,  we  see  no 
justification  for  Htnifing  the 
applicalnlity  of  the  rule  to  sporting 
events.  Few  commenters  specifically 
suggested  such  a  limitation,  although  a 
number  of  them  offned  sports  contests 
as  examples  of  the  type  of  evrat  that 
should  be  covered.  While  the  Wisconsin 
Attorney  General  is  of  course  correct 
when  he  comments  that  the  date  and 
location  of  a  non-competitive  event 
such  as  the  Passion  Play  in 
Oberammergau  is  known  well  in 
advance,  this  in  itself  does  not  lessen 
the  likelihood  of  ticket  shortages. 

We  agree  with  the  comments  that 
suggested  that  the  rule  should  apply  to 
any  event  where  a  separate  ticket  is 
required  ior  admission  to  the  event  or 
where  there  is  limited  admission.  The 
rule  that  we  are  proposing  will  apply  to 
any  tciir  to  an  event  of  the  type 
described  at  the  beginning  of  the 
previous  paragraph  in  which  the  tour 
operator  has  represented  that  the  tour 
includes  admission  to  the  event.  If  the 
event  is  free,  or  attendance  is  unlimited, 
the  operator  should  have  no  trouble 
furnishing  tickets  and  this  rule  will 
impose  no  burden.  On  the  other  hand, 
if  tours  are  promoted  to  an  unusually 
popular  event  of  a  non-sporting  nature, 
those  tour  participants  would  be  just  as 
disappointed  at  not  receiving  the 
promised  admission  to  the  event  that 
constituted  the  entire  purpose  of  their 
trip  as  would  a  fan  traveling  to  a  bowl 
game. 

We  have  tentatively  concluded  that 
the  rule  should  apply  to  both  charter 
and  scheduled  air  transportation,  as 
well  as  to  any  other  form  of  air  service 
meeting  the  statutory  definition  of  "air 
transportation"  that  may  develop  in  the 
future.  Thus,  we  are  proposing  to  apply 
it  to  "scheduled,  charter,  and  other  air 
transportation." 

The  proposed  rule  would  apply  to  all 
interstate  (i.e.,  domestic)  2  air 
transportation,  and  to  foreign  (i.e., 
international)  air  transportation 
originating  at  a  point  within  the  United 
States.  Applying  the  rule  only  to 
outbound  international  flights  is 
consistrait  with  the  approach  taken  in 
the  existing  Public  Charter  rule  (see  14 
CFR  380.23)  and  with  the"  country  of 
origin"  concept  of  regulation  of 
intematicmal  air  transportation.  As  a 
policy  matter,  the  Department  has  no 
interest  in  applying  this  rule  to  tours 
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'Hw  Maiulary  tenn  "overseas  air  transportation," 
which  deferred  to  domestic  tnnsponal^ion  to  or  from 
U.S.  territories  or  ptwvwsions.  ivas  abolished  in  a 
recent  recodiScetion  of  transportation  laws.  Such 
transportation  is  now  included  in  the  derinition  of 
••inlen«ate  air  trsnsportttion."  and  canaequontly 
would  be  coveted  by  this  pnspoeed  rule. 


originating  in  foreign  countries  whose 
larticipants  *ie  largely  or  exclusively 
breign  citizens. 

The  rule  that  we  are  proposing  would 
apply  to  any  operator  of  a  tour  that 
meets  the  definition  of  a  Special  Event 
Tour,  regardless  of  whether  that 
operator  is  a  direct  air  carrier  (i.e.,  an 
lirline),  an  indirect  air  carrier  (e.g.,  a 
'ubUc  Charter  operator),  or  a  ticket 
jgent  (e.g.,  a  scheduled-service  tour 
9perator.  including  a  travel  agent  acting 
IS  a  tour  operator).  The  proposed  rule 
would  apply  to  both  U.S.  and  foreign 
intities  that  act  as  operators  of  Special 
ivent  Tours,  just  as  current  §  399.87 
loes. 

With  regard  to  the  conunents  of  ATA 
md  NACA.  the  ANPRM  did  not 
jropose.  and  wedo  not  propose  here, 
hat  this  rule  shoidd  include  provisions 
Jiat  obligate  direct  air  carriers  to  assure 
:hat  tour  operators  comply  with  the 
•ule.  Except  where  an  airline  might 
:hoose  to  directly  operate  a  Special 
went  Toiu-  (i.e.,  to  become  the  tour 
)perator).  a  direct  air  carrier  of  a  Special 
went  Tour  will  incur  no  greater  or 
esser  obligations  under  this  rule  than  it 
las  in  its  capacity  as  a  common  carrier 
iither  cratificated  imder  49  U.S.C. 
1 1101  or  holding  a  foreign  air  carrier 
>eHnit  issued  imder  49  U.S.C.  41301 
formerly  sections  401  and  402  ofthe 
"ederal  Aviation  Act). 

As  we  suggested  in  the  ANPRM,  we 
ire  proposing  to  carry  over  the 
)rovisions  from  the  existing  Super  Bowl 
ule  that  prohibit  advertising  or  sale  of 
such  tours  before  game  tickets  are  in 
land  or  under  contract.  In  the  rule  we 
tre  proposing  here,  theae  provisions 
vill  be  expanded  to  apply  to  all  special 
ivents.  This  approach  was  supported  by 
he  comments,  and  involves  no  novel 
jrocesses  since  the  existing  procedures 
lave  been  in  place  in  the  Super  Bowl 
ule  for  15  years. 

In  addition  to  the  proviaon  that 
)rohibits  advertising  or  sale  of  a  Super 
}owl  tour  until  game  tickets  are  in  hand 
>r  under  contract,  the  Super  Bowl 
;harter  rule  requires  Super  Bowl  charter 
)perators  to  include  in  the  prospect  us 
hat  is  required  to  be  filed  with  the 
Department  for  all  PubUc  Charters  a 
;ertification  that  they  have  the  game 
ickets  in  hand  ot  else  a  copy  of  the 
;ontract  for  the  game  tickets.  We  do  not 
iropose  to  carry  over  this  additional 
iling  requirement  to  the  new  rule.  The 
mderlying  requirement  to  have  the 
ickets  or  ticket  contracts  before 
idvertising  or  sales  commence  wiU 
emain  and  is  enforceable.  The  Super 
Jowl  rules  that  apply  to  scheduled- 
iervice  tours  have  never  required  a 
iUng  of  this  type.  Now  that  regulation 
>f  this  type  of  tour  is  being  consolidated 


in  a  single  rule,  we  see  no  justification 
for  having  a  filing  requirement  for 
charter  tours  but  not  scheduled-service 
tours,  nor  do  we  see  a  need  to  impose 
a  new  paperwork  burden  on  scheduled- 
service  tour  operators.  This  action  is 
consistent  vfiih  the  Paperwoii^ 
Reduction  Act  and  with  the 
Department's  proposal  in  Docket  48341 
(57  FR  42864)  to  eliminate  unnecessary 
paperwork  burdens  on  charters. 

Congressman  Andrews  expressed 
concern  that  any  rule  that  would 
prohibit  marketing  of  a  tour  until  tickets 
are  in  hand  would  not  be  practical, 
since  tickets  for  many  events  are  not 
available  imtil  a  couple  of  weeks  in 
advance  but  other  arrangements  (e.g.,  air 
and  hotel)  must  be  made  before  that. 
However,  neither  the  existing  nor 
proposed  rules  requires  that  tickets  be 
in  hand  before  marketing  is  allowed;  the 
operator  must  simply  have  a  written 
contract  for  the  tickets. 

The  proposed  rule  also  incorporates 
the  so-called  "booking  rejection"  and 
"contingent  booking"  procedures 
currently  found  in  8380.31(c)  ofthe 
Super  Bowl  charter  rule,  and  expands 
them  to  apply  to  all  events  and  to  all 
forms  of  air  transportation.  These 
provisions  require  operators  to  return 
unsolicited  bookings  for  which  they 
don't  have  event  tickets  unless  a  tour 
participant  authorizes  the  operator  in 
waiting  to  retain  the  participant's 
payment  while  the  operator  attempts  to 
obtain  more  event  tickets.  We  are 
modifying  this  slightly  to  allow  for 
situations  in  which  participants  agree  to 
take  the  tour  without  an  event  ticket;  the 
operator  would  be  required  to  obtain  the 
participant's  written  acknowledgment  of 
this  understanding. 

One  of  the  key  provisions  of  the  Super 
Bowl  charter  rule  is  the  requirement  for 
the  operator  to  refund  the  total  tour 
price  to  any  participant  who  does  not 
receive  a  promised  game  ticket,  even  if 
the  participant  uses  all  ofthe  other  tour 
features.  The  ANPRM  tentatively 
proposed  to  incorporate  this  provision 
in  the  new  rule,  but  also  asked  for 
comment  on  whether  the  rule  should 
contain  only  the  "booking  rejection" 
and  "contingent  booking"  procedures 
without  the  "money  back  guarantee." 
However,  the  comments  solidly 
supported  the  "money  back  guarantee," 
and  we,have  incorporated  it  in  the 
proposed  rule.  We  agree  with  the 
Football  Bowl  Association  that  strong 
consumer  remedies  will  also  have  the 
effect  of  deterring  the  promotion  of  non- 
legitimate  tour  packages. 

NACA  ccnnmented  that  there  should 
be  an  exception  to  the  "money  back 
guarantee"  for  situations  of  force 
majeure  and  acts  of  God,  such  as  the 


earthquake  in  San  Francisco  that  caused 
postponement  of  the  World  Series.  The 
NHL  suggested  that  if  the  event  is 
canceled  or  substantially  altered, 
participants  should  be  entitled  only  to 
a  refund  of  the  face  value  of  the  event, 
not  the  total  tour  price.  It  was  never  our 
intent  to  make  the  tour  operator  the 
guarantor  of  the  event  itself.  The 
"money  back  guarantee"  in  the  existing 
Super  Bowl  charter  rule  kicks  in  "if 
game  tickets  are  not  supplied."  The  rule 
we  are  proposing  here  would  require 
refunds  ".  .  .  if  promised  admission  to 
the  [event!  is  not  furnished  by  the  tour 
operator ..."  These  provisions  are 
directed  toward  potential  problems  with 
ticket  distribution,  not  wiA  the  event 
itself.  If  people  who  have  tickets  are 
able  to  attend  the  event  and  Special 
Event  Tour  participants  are  shut  out 
because  they  don't  have  tickets,  the 
"money  back  guarantee"  applies.  On  the 
other  hand,  if  nobody  with  a  ticket  can 
use  it  during  the  period  of  the  tour 
because  the  event  itself  was  canceled  or 
postponed,  the  "money  back  guarantee" 
does  not  apply. 

We  wish  to  make  it  clear  that  we  are 
talking  only  about  problems  with  the 
event  itself,  not  about  any  or  all 
problems  that  the  tour  operator  might 
view  as  beyond  its  control.  Failure  of  a 
ticket  broker  to  deliver  tickets  to  the 
tour  operator  does  not  invalidate  the 
"money  back  guarantee." 

We  agree  with  the  NHL  that  if  the 
event  is  canceled  consumers  should 
receive  a  refund  for  the  portion  of  their 
tour  price  that  applied  to  the  event  that 
they  paid  for  but  did  not  receive. 
However,  mandating  such  a  partial 
refund  in  a  situation  where  the  event 
itself  did  not  take  place  and  where  there 
were  no  problems  with  ticket 
distribution  is  beyond  the  scope  of  this 
proceeding.  This  is  a  matter  best  dealt 
with  in  the  context  of  contract  law  or 
other  applicable  existing  law. 

The  ANPRM  solicited  comment  on 
whether  the  rule  should  include 
procedures  to  protect  the  tour  operator 
from  having  to  refimd  the  total  tour 
price  to  participants  who  don't  receive 
promised  admission  to  an  "event"  like 
a  welcoming  cocktail  party.  Most 
commenters  who  addressed  this  issue 
were  opposed  to  requiring  a  refund  of 
the  entire  toiu-  price  in  these 
circumstances.  Some  suggested  that 
participants  so  affected  simply  be 
entitled  to  a  refund  ofthe  value  of  that 
ancillary  event.  Two  commenters  urged 
that  a  tour  operator's  failure  to  deliver 
admission  to  ancillary  events  that  are 
integral  to  the  experience  for  which  the 
tour  was  organized  (e.g.,  the 
Tournament  of  Roses  parade  on  a  Rose 


Bowl  tour)  should  entitle  the  participant 
to  a  refund  of  the  total  tour  price. 

In  raising  this  issue  in  the  ANPRM, 
the  Department  had  intended  to  focus 
on  the  situation  of  a  tour  that  would  not 
normally  be  thought  of  as  a  Special 
Event  Tour  but  which  held  out 
admission  to  an  "event"  as  one  of  its 
features,  e.g.,  a  welcoming  cocktail  party 
on  a  5-day  package  to  the  Bahamas.  If 
the  definition  of  "special  event"  had 
been  broad,  we  were  concerned  that  the 
rule  might  have  the  effect  of  requiring 
refimds  ofthe  entire  price  on  such  tours 
after  failure  to  deliver  a  relatively  minor 
and  low-value  component.  The 
comments  have  shed  light  on  another 
issue:  multiple  "events"  on  a  true 
Special  Event  Tour. 

We  agree  with  the  commenters  that 
failure  to  deliver  a  relatively  minor 
feature  should  not  result  in  a  refund  of 
the  total  tour  price.  We  also  feel  that 
this  rule  should  be  limited  to  tours  that 
are  organized  around  an  event,  not  to 
events  that  occur  in  the  normal  course 
of  the  typical  vacation  tour. 
Accordingly,  we  have  Umited  the  scope 
ofthe  proposed  rule  in  two  ways.  First, 
there  will  be  a  definition  of  "Special 
Event  Tour"  in  proposed  §  381.5  which 
is  broad  yet  specific;  it  will  limit  the 
applicability  ofthe  rule  to  tours  to 
sporting,  social,  religious,  educational, 
cultural,  political  or  other  event  of  a 
special  nature  and  limited  duration, 
which  exist  for  reasons  apart  from  the 
tour  itself.  Second,  the  "money  back 
guarantee"  in  proposed  §  381.11  will 
apply  only  to  Uie  primary  event  for 
which  a  Special  Event  Tour  is 
organized. 

Limiting  the  "money  back  guarantee" 
to  the  primary  event  on  the  tour  will 
solve  die  problem  of  having  this 
guarantee  cover  minor  events  on  a  true 
Special  Event  Tour.  However,  it  will 
also  have  tlie  effect  of  excluding  some 
more  significant  events  such  as  the 
Tournament  of  Roses  parade. 
Nonetheless,  we  have  tentatively 
decided  to  move  in  this  direction.  . 
Identifying  the  primary  event  on  a 
Special  Event  Tour  will  seldom  be  a 
matter  of  debate.  However,  identifying 
secondary  events  that  are  "integral  to 
the  experience"  ofthe  tour  would  be  a 
far  more  subjective  exercise,  and  in  any 
event  is  beyond  the  scope  of  this 
proceeding  as  set  forth  in  the  ANPRM. 
Tour  participants  who  do  not  receive 
promised  admission  to  a  secondary 
event  may  haVe  a  contractual  right  to  a 
refund  of  the  value  of  that  event,  and 
they  can  pursue  that  with  the  tour 
operator. 

In  the  ANPRM,  the  Department 
soUcited  comment  on  whether  the  rule 
should  ban  last-minute  or  post- 


departure  price  increases,  something 
which  occurred  on  certain  tours  to  the 
1994  Rose  Bowl.  The  great  majority  of 
the  comments  on  this  subject  favored 
banning  such  increases.  Some 
commenters  said  no  price  increase 
should  be  permitted  unless  the  tour 
operator  has  reserved  this  right  in 
writing  and  allows  participants  to 
cancel  and  receive  a  full  refund  in  the 
event  of  a  price  increase. 

We  have  decided  to  incorporate  into 
the  proposed  rule  the  price  increase 
provisions  ofthe  Department's  Public 
Charter  rule  (14  CFR  §  380.33).  While  it 
is  not  our  intent  in  this  proceeding  to 
address  all  potential  sources  of 
consumer  harm  on  Special  Evert  Tours, 
the  issue  of  price  increases  is  dlrectlv 
related  to  the  issue  of  ticket  availability. 
Almost  any  event  ticket  is  procurable  if 
the  price  is  right;  if  we  did  not  regulate 
price  increases  in  the  Special  Event 
Tour  rule,  tour  operators  would  always 
be  able  to  acquire  event  tickets  at  greatly 
inflated  prices  and  then  simply  increase 
the  price  to  the  participant  to  cover  it. 
Since  a  ticket  has  been  offered  in  this 
situation,  the  "money  back  guarantee" 
would  not  come  into  play. 

The  proposed  provisions  on  price 
increases,  modeled  on  similar 
provisions  in  the  charter  rule,  state  that 
if  a  given  participant  is  assessed  price 
increases  for  the  tour  that  in  the 
aggregate  are  more  than  10  percent 
above  his  or  her  original  tour  price,  the 
participant  shall  have  the  right  to  cancel 
and  receive  a  full  refimd  (i.e.,  no 
cancellation  penalties  would  apply).  No 
price  increases  in  any  amount  would  be 
permitted  less  than  5  days  before 
departure  (as  opposed  to  10  days  in  the 
charter  rule,  recognizing  the  fact  that 
Special  Event  Tours  often  have  shorter 
lead  times  than  the  tj-pical  charter).  This 
would  eliminate  both  last-minute  and 
post-departure  price  hikes.  Finally, 
proposed  §381.11  specifies  that  the 
promised  event  ticket  must  be  furnished 
at  the  price  agreed  to  before  departure 
or  else  the  operator  is  subject  to  the 
"money  back  guarantee"  just  as  if  he 
had  not  provided  the  ticket  at  all. 

The  NHL  commented  that  for  events 
with  short  lead  times  such  as  the 
Stanley  Cup  playoffs,  the  rule  should 
permit  tours  on  which  participants  are 
required  to  agree  to  purchase  event 
tickets  at  the  yet-unknown  face  price 
plus  a  service  fee,  as  long  as  the 
consumer  is  given  prominent  notice  of 
this  fact.  As  an  initial  matter,  we  would 
point  out  that  a  tour  would  not  be 
covered  under  this  rule  at  all  if  the 
event  ticket  were  simply  held  out  as  an 
option  rather  than  as  a  mandatory 
feature.  However,  where  the  participant 
must  agree  to  buy  the  event  ticket,  such 
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touis  are  clearly  Special  Event  Tours 
since  the  toui  operator  is  representing 
that  nHini&«rion  to  the  event  is  includMi 
in  the  tour  (even  if  the  price  of  that 
admission  is  not  yet  known  and 
consequently  any  price  that  is 
advertised  for  that  tour  is  not  the  full 
tour  price). 

However,  nothing  in  the  proposed 
rule  would  explicitly  prohibit  a 
transaction  of  this  type.  The  operator 
would  still  have  to  have  the  requisite 
niunber  of  event  tickets  under  contract 
before  advertising  or  sales  could  begin; 
in  other  words,  the  variable  must  be 
price,  not  availability.  Beyond  that,  the 
proposed  rule  requires  that  tour  . 
participdiils  must  receive  promised 
event  tickets  "at  the  tour  price  agreed  to 
before  departure"  or  else  the  participant 
is  entitled  to  a  refund  of  the  total  tour 
price.  If  a  participant  agrees  to  a  price 
consisting  of  a  known  value  p  plus  an 
unknown  value  x,  and  the  operator 
delivers  the  tour  (including  the  event 
ticket)  at  that  price,  the  operator  has 
satisfied  the  requirements  of  the  rule. 

The  ANPRM  noted  that  some  tours 
are  promoted  in  conjunction  with  a 
special  event,  but  do  not  include,  and 
do  not  represent  that  they  include, 
admission  to  the  event.  We  solicited 
comment  on  whether  the  new  rule 
should  ban  this  practice,  or  whether  it 
should  specify  a  form  of  required 
disclosure.  Most  of  the  comments 
favored  requiring  disclosure  of  the  fact 
that  an  event  ticket  is  not  included. 
However,  we  have  tentatively  decided 
not  to  include  such  a  requirement  in  the 
proposed  rule.  Consimiers  solicited  for 
these  toiu^  are  able  to  determine  from 
the  advertising  material  that  an  event 
ticket  is  not  held  out  as  included:  this 
is  distinguishable  from  the  situation  of 
a  tour  participant  who  paid  for  an  event 
ticket  and  then  did  not  receive  it. 
Should  any  particular  tour  deceptively 
imply  that  event  tickets  are  included 
when  in  reality  they  are  not,  the 
Department  has  authority  to  take 
enforcement  action  against  deceptive 
practices. 

The  ANPRM  sought  comment  on 
whether  the  rule  would  be  impractical 
for  events  where  the  participants  are 
known  only  a  week  in  advance,  such  as 
the  NCAA  Final  Four.  AH  of  the  parties 
that  commented  on  this  issue  thought 
that  this  should  not  be  a  problem,  and 
that  the  rule  should  apply.  As  noted  in 
the  Comments  section  above,  several 
commenters  pointed  out  that  the  Final 
Four  sells  out  months  in  advance  even 
though  the  participating  teams  are  not 
determined  until  the  week  before.  Also, 
as  FBA  noted,  the  contestants  in  the 
Super  Bowl  have  been  determined  only 
the  week  before  on  several  occasions. 
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ind  that  does  not  appear  to  have  eith«r 
larmed  the  marketabiUty  of  Super  Bowl 
ours  or  resulted  in  additional  consxuner 
iroblems. 

While  the  period  for  comment  on  a 
slotice  of  Pr(^x>sed  Rulemaking  is 
lormally  60  days,  the  Departmmt  is 
-equesting  comment  on  tliis  notice 
Within  30  days  &hef  it  has  been 
mblished  in  the  Federal  Register.  The 
le  proposed  in  this  notice  has  changed 
tie  from  the  tentative  proposal  that  the 
ipaitment  discussed  in  detail  in  the 
Advance  Notice  of  Proposed 
Rulemaking  in  this  proceeding  (59  FR 
1614,  February  1, 1994).  The  Comments 
)n  the  ANPRM  were  largely  supportive 
)f  the  proposal,  and  we  do  not 
nticipate  controversy  over  this  NPRM. 
The  proposed  rules  are  drawn  from 
Existing  regulations  on  charters  and 
Super  Bowl  tours,  and  the  industry  is 
tamiliar  with  the  procedures  in  those 
les.  If  the  voliune  or  nature  of  the 
'RM  comments  should  warrant,  the 
partment  can  extend  the  comment 
leriod. 

egulatory  Analyses  and  Notices 

This  NPRM  is  considered  to  be  a  non- 
( ignificant  rulemaking  imder  DOT 
egulatory  policies  and  procedures,  44 
■R  11D34.  The  proposal  would  have 
ninimal  economic  impact,  and 
ccordtngly  no  regulatory  evaluation 
las  been  prepared.  The  NPRM  was  not 
ul^ect  to  review  by  the  Office  of 
nformation  and  Regulatory  Affairs 
pursuant  to  Executive  Order  12866. 
The  NPRM  has  been  analyzed  in 
i  ccordance  with  the  principles  and 

<  riteria  contained  in  Executive  Order 
2612,  and  it  has  been  determined  that 
:  does  not  have  sufGcient  federalism 
mplications  to  warrant  the  preparation 

I  f  a  Federalism  Assessment. 

I  certify  that  the  proposal,  if  adopted, 
1  ^ould  not  have  a  significant  economic 
i  Impact  on  a  substantial  number  of  small 

<  ntities. 

For  the  reasons  set. forth  in  the 
]  reamble,  the  Department  proposes  the 
:  )llowing: 

1 .  To  amend  title  14,  chapter  11, 
s  Libchapter  D  by  adding  a  new  part  381, 
t )  read  as  follows: 

1  ART  381— SPEaAL  EVENT  TOURS 

i  ec. 

2  81. 1  Purpose. 

3  81. 3  Applicability. 
3  SI. 5  Definition. 

3  51.7    Advertising. 
3  31.9    Sales. 
3  Sl.ll    Refunds. 
3  31.13    Price  increases. 

Authority:  49  U.S.C.  40113(a)  and  41712 
(  ormerly  sections  204(a)  and  411  of  the 
F  ederal  Aviation  Act  of  1958,  as  amended). 


S  381.1    Purpoae. 

The  purpose  of  this  part  is  msure  that 
air  travelers  who  have  purchased  tours 
to  special  events  will  receive  the 
promised  admission  to  the  event.  This 
rule  expands  the  "Super  Bowl  rule" 
(formerly  contained  in  part  380  and 
§§  399.87  of  this  subchapter)  to  other 
events. 

§381.3    Applicability. 

This  rule  applies  to  Special  Event 
Tours  that  are  (a)  in  interstate  or 
overseas  air  transportation,  or  (b)  in 
foreign  air  transportation  originating  at 
a  point  in  the  United  States.  It  applies 
to  U.S.  and  foreign  operators  of  Special 
Event  Tours,  whether  they  be  air 
carriers  or  ticket  agents.  It  applies  to 
scheduled,  charter,  and  other  air 
transportation. 

§381.5    Definition. 

Special  Event  Tour  means  a  tour  that 
is  organized  for  the  purpose  of  attending 
a  sporting,  social,  religious,  educational, 
cultural,  poUtical  or  other  event  of  a 
special  nature  and  limited  duration, 
which  exists  for  reasons  apart  from  the 
toiff  itself,  and  w^ch  is  represented  by 
the  operator  of  the  tour  as  including 
admission  to  that  event.  Examples  of 
such  events  include,  but  are  not  limited 
to,  college  and  professional  sporting 
events,  ihe  Olympics,  concerts,  the 
Passion  Play  in  Oberammergau,  etc. 

§381.7    Advertising. 

No  operator  of  a  Special  Event  Tour 
or  agent  of  such  an  operator  shall 
conduct,  or  cause  or  allow  to  be 
conducted,  any  advertising,  solicitation 
or  other  promotion  for  a  Special  Event 
Tour  unless: 

(a)  The  operator  is  in  physical 
possession  of  enough  tickets  for 
admission  to  the  event  to  provide  such 
tickets  for  a  substantial  nimiber  of  seats 
on  the  tour,  or 

(b)  The  operator  has  entered  into  a 
written  contract  with  an  (Mganization 
that  is  the  distributor  of  sudi  tickets  or 
an  organization  that  receives  such 
tickets  directly  from  the  distributor  (e.g., 
a  bowl  committee;  football  conference, 
league  or  team;  concert  promoter  or 
arena;  etc.),  the  terms  of  which  provide 
for  that  organizati(»i  to  furnish  the 
operator  enough  admission  tickets  to 
provide  such  tickets  fra-  a  substantial 
number  of  seats  on  the  tour,  or 

(c)  The  operator  has  entered  into  a 
written  contract  with  another  person  or 
organization  that  has  a  written  contract 
or  series  of  written  contracts  with  the 
distributor  of  such  tickets  or  with  an 
organization  that  receives  such  tickets 
directly  from  the  distributor,  the  terms 
of  which  provide  for  that  organization  to 


furnish  the  operator  enough  admission 
tickets  to  provide  such  tickets  for  a 
substantial  number  of  seats  on  the  tour. 

§381.9   Salet. 

[ai  Except  as  provided  in  §  381.9(b): 

(1)  No  operator  of  a  Special  Event 
Tour  shall  accept  money  for  a  seat  on 
a  Special  Event  Tour,  or  authorize  an 
agent  to  accept  such  money,  unless  the 
operator  has  physical  possession  of,  or 
written  contracts  (in  the  manner 
described  in  §  381.7)  for,  a  ticket  for 
admission  to  the  event  for  that 
individual.  To  the  extent  that  the 
operator  receives  an  imsolicited  booking 
for  which  the  operator  does  not  have 
physical  possession  of  or  written 
contracts  for  a  ticket  for  admission  to 
the  event,  any  payment  accompanying 
that  booking  must  be  returned  within  3 
business  days. 

(2)  Upon  acceptance  of  the  money  for 
a  sale,  the  operator  must  reserve  one 
event  ticket  for  that  individual.  An 
operator  may  not  sell  more  seats  on  the 
tour  than  it  has  event  tickets  in  hand  or 
under  contract  (An  operator  need  not 
continue  to  reserve  an  event  ticket  for 
an  individual  who  withdraws  from  the 
tour  by  providing  notice  to  the  operator 
or  by  being  notified  by  the  operator  that 
the  individuals  participation  has  been 
canceled  due  to  &ilure  to  remit  a 
required  installment  payment.) 

(o)  An  operator  of  a  Special  Event 
Tour  may  accept  a  booking  and  payment 
from  an  individual  for  whom  the 
operator  does  not  have  an  event  ticket 
in  hand  or  under  contract  if  that 
individual  agrees  in  writing  that  he  or 
she  understands  that  no  event  ticket  has 
been  reserved  for  him  or  her.  This 
agreement  shall  specify  whether  the 
person  has  agreed  to  participate  in  the 
tour  without  an  event  ticket  and/or  the 
operator  has  agreed  to  attempt  to 
acquire  an  event  ticket  for  this  person. 
If  the  two  parties  agree  that  the  operator 
will  attempt  to  acquire  an  event  ticket, 
the  agreement  shall  specify  any 
penalties  that  will  apply  if  the 
individual  later  cancels  because  an 
event  ticket  did  not  become  available.  If 
the  operator  notifies  this  person  that  an 
event  ticket  has  become  available,  that 
person  shall  enjoy  all  the  other 
protections  of  this  rule  from  that  time. 

§381.11    Refunds. 

If  promised  admission  to  the  primary 
event  for  which  a  Special  Event  Tour 
was  organized  is  not  furnished  by  the 
tour  operator,  at  the  tour  price  agreed  to 
before  departure  (including  any 
increases  that  the  participant  has 
accepted  pursuant  to  §38 1.1 3 (a)),  the 
operator  must  provide  each  tour 
participant  affected  in  this  way  a  refund 


of  the  total  tour  price.  This  refund  is  to 
be  provided  within  14  calendar  days 
after  the  scheduled  return  date  of  the 
tour. 

§381.13    Price  increaaes. 

(a)  Should  the  tour  operator  increase 
a  participant's  tour  price  by  more  than 
10  percent  (aggregate  of  all  increases  to 
that  participant),  that  participant  shall 
have  the  option  of  canceling  his  or  her 
participation  in  the  tour  and  receiving  a 
full  refund  within  14  days  after  the 
cancellation. 

(b)  The  tour  operator  shall  not 
increase  the  tcur  price  to  any 
participant  less  than  5  days  before 
departure. 

2.  To  amend  Title  14,  Chapter  11. 
Subchapter  D,  Part  380  as  follows: 

A.  Remove  the  term  Super  Bowl 
charter  from  the  definitions  in  §  380.2. 

B.  Amend  §  380.18,  "Charters  for 
special  events."  to  add  a  new  paraeraph 
(0: 

*  •        •        •        • 

(d)  Where  the  charter  operator 
represents  that  the  charter  includes 
admission  to  the  special  event,  the 
charter  shall  comply  with  part  381  of 
this  subchapter. 

C.  Remove  §  380.18a  and  its  reference 
in  the  table  of  contents  at  the  beginning 
of  the  part. 

D.  Remove  §  380.28(a)(4). 

E.  In  §  380.31(b),  end  the  sentence 
after  the  phrase  "  *  *  *  on  specific 
alternative  flights  they  have  requested." 
Remove  the  remainder  of  the  original 
sentence,  which  begins  "  *  •   *  or,  in 
the  case  of  Super  Bowl  charters  *  *  •." 

F.  In  §  380.31(c),  remove  the  phrase 
"  *  *  •  or  in  the  case  of  Super  Bowl 
charters,  if  the  operator  does  not  have 
either  possession  of  0^  written  contracts 
for  any  game  tickets,  *•».•• 

G.  In  §  380.31(c),  remove  the  phrase 
"*  *  *  (3  days  for  Super  Bowl  charters) 

•  •   *  "  in  the  two  locations  where  it 
appears. 

H.  In  S  380.31(c),  remove  the  phrase 
'  *  •  •  or  in  the  case  of  Super  Bowl 
charters,  attempts  to  obtain  more  game 
tickets,  •  •  •." 

I.  In  §  380.32(s),  remove  the  second 
sentence. 

J.  Removes 380.33(a)(5). 

3.  To  amend  title  14,  chapter  II, 
subchapter  D  by  removing  and  reserving 
§399.87. 

Issued  this  6th  day  of  October,  1994  at 
Washington.  DC. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Policv  and 

International  Affairs. 

[FR  Doc.  94-25318  Filed  10-12-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Parts  1307, 1309, 1310, 1313 
and  1316 

implementation  of  the  Domestic 
Chemical  Diversion  Control  Act  of 
1993  (Pub.  L 103-200) 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Proposed  rule. 


SUMMARY:  DEA  is  proposing  these 
regulations  to  implement  the  Domestic 
Chemical  Diversion  Control  Act  of  1993. 
which  became  effective  on  April  16, 
1994,  in  order  to  provide  additional 
safeguards  against  the  diversion  of 
regulated  chemicals. 
DATES:  Written  comments  or  objections 
must  be  received  on  or  before  December 
12, 1994. 

ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Deputy  Administrator,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537,  Attention; 
Federal  Register  Representative/CCR. 
FOR  FURTHER  MFOftMATION  CONTACT: 
G.  Thomas  Gitchel.  Chief.  Liaison  and 
PoUcy  Section.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537,  Telephone  (202)  307-^025. 

SUPPLEMENTARY  WFORMATION: 
I.  Introduction 

The  Chemical  Diversion  and 
Trafficking  Act  of  1988,  (PL  100-690) 
(CDTA)  was  passed  by  Congress  to 
control  the  diversion  of  certain 
chemicals  (hereinafter  referred  to  as 
listed  chemicals)  that  are  necessary  for 
the  ilUdt  manufacture  of  drugs  such  as 
heroin,  cocaine,  methamphetainine  and 
LSD.  The  CDTA  and  its  implementing 
regulations,  as  set  forth  in  Title  21,  Code 
of  Federal  Regulations  (21  CFR),  parts 
1310  and  1313.  established  a  system  of 
recordkeeping  and  reporting 
requirements  through  which  DEA  and 
the  chemical  industry  could  identify 
persons  seeking  to  divert  listed 
chemicals  for  the  manufacture  of  illicit 
drugs.  The  CDTA  allows  for  the  tracking 
and,  where  necessary,  control  of 
domestic  and  international  transactions 
involving  listed  chemicals. 

The  CDTA  has  had  strong  success. 
The  greatest  impact  has  been  in  the 
international  arena,  with  a  significant 
reduction  in  exports  of  listed  chemicals 
from  the  United  States  to  countries  that 
are  known  sources  of  cocaine. 
Domestically,  the  volume  of  chemicals 
available  to  clandestine  laboratories  WdS 
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reduced.  However,  these  successes  als^ 
highhghted  several  shortcomings  in  th0 
CDTA,  including:  ! 

1.  The  CDTA  provided  a  mechanism^ 
for  DEA,  with  the  cooperation  of  the 
chemical  industry,  to  identify  persons 
engaging  in  suspicious  transactions  an^. 
as  needed,  take  action  against  those 
persons.  However,  lacking  evidence  th^t 
an  individual  knowingly  supplied 
chemicals  for  the  illicit  manufactiue  o 
drugs,  DEA's  options  were  limited. 

2.  Persons  engaged  in  the  illicit 
manufacture  of  methamphetamine  anc 
methcathinone  were  able  to  obtain 
supphes  of  the  listed  chemicals  critica 
to  the  manufacture  of  such  drugs 
through  the  purchase  of  drug  products 
that  were  exempted  from  the  provision  s 
of  the  CDTA. 

3.  Illicit  drug  manufactiuers  in  foreij  n 
countries  began  to  purchase  their 
supphes  of  hsted  chemicals  from 
countries  other  than  the  United  States, 
on  occasion  utilizing  the  services  of 
United  States  based  brokers  and  trader  i 
to  fadUtate  the  transactions. 

To  address  these  and  other  concerns 
Congress  passed  legislation  in  late  199|l 
to  amend  the  CDTA. 

II.  The  Domestic  Chemical  Diversion 
Control  Act  of  1993  (Pub.  L.  103-200) 

The  Domestic  Chemical  Diversion 
Control  Act  of  1993  (DCDCA)  was 
signed  into  law  on  December  17, 1993, 
and  became  effective  on  April  16, 199^ . 
The  DCDCA  is  intended  to  close 
avenues  used  by  illicit  drug 
manufacturers  to  circumvent  the  CDT^  . 
The  main  provisions  of  the  DCDCA  are 
as  follows: 

1.  Preciusor  and  essential  chemicals 
have  been  redesignated  as  List  I  and  Li  >t 
n  chemicals  respectively. 

2.  Any  person  who  manufactures, 
distributes,  imports  or  exports  a  List  1 
chemical  must  obtain  a  registration  fro|n 
DEA.  DEA  is  authorized  to  deny  an 
apphcation  for  registration  or  suspend 
or  revoke  a  registration  to  manufacture 
distribute,  import  or  export  a  List  I 
chemical,  if  it  is  estabUshed  that  such 
registration  would  not  be  in  the  public 
interest. 

3.  Transactions  involving  drug 
products  marketed  imder  the  Food, 
Drug,  and  Cosmetic  Act  (FDCA)  which 
contain  ephedrine,  either  as  the  sole 
active  medicinal  ingredient  or  in 
combination  with  therapeutically 
insignificant  quantities  of  another  actii  e 
medicinal  ingredient,  are  now  include^ 
in  the  definition  of  regulated 
transaction.  Subjecting  these  products 
the  registration,  recordkeeping  and 
reporting  requirements  eliminates  a 
virtually  unrestricted  source  of 
ephedrine  for  ilUcit  manufacturers  of 


methamphetamine  and  methcathinone. 
The  DCDCA  also  grants  DEA  the 
authority  to  remove  the  exemption  for 
any  other  drug  that  contains  a  Usted 
chemical  if  DEA  determines  that  the 
drug  is  being  diverted  in  order  to  obtain 
the  listed  chemical  for  use  in  the  illicit 
manufacture  of  a  controlled  substance. 

4.  Brokers  and  traders  based  in  the 
United  States  who  arrange  international 
transactions  involving  Usted  chemicals 
will  be  subject  to  the  same  reporting  and 
recordkeeping  requirements  as  exporters 
of  Usted  chemicals,  thus  controlling  a 
previously  immonitored  source  of 
chemicals  for  clandestine  laboratories  in 
foreign  countries. 

5.  Manufacturers  of  Usted  chemicals 
are  required  to  provide  DEA  with 
annual  reports  regarding  the 
manufacture  of  such  chemicals.  The 
reports  will  provide  DEA  with 
information  regarding  the  volume  of 
listed  chemicals  available  in  the  United 
States. 

in.  Implementation  of  the  DCDCA 

To  implement  the  DCDCA,  DEA  is 
proposing  the  following  regulatory 
changes  and  additions: 

1.  A  new  part  1309  of  Title  21,  Code 
of  Federal  Regulations  is  to  be  added, 
setting  forth  the  specific  requirements 
for  registration,  the  appUcation  forms  to 
be  used,  the  appUcation  fees, 
exemptions  from  the  registration 
requirement,  security  provisions,  and 
administrative  procedures  regarding 
approval  or  denial  of  an  application, 
revocation  of  registration,  and 
administrative  hearings.  With  respect  to 
the  requirement  of  registration  in  the 
proposed  Section  1309.21,  DEA  has 
granted  a  temporary  exemption  from  the 
registration  requirement  pending 
implementation  ofthe  registration 
program,  as  set  forth  in  an  Interim  Rule 
published  in  the  Federal  Register  on 
March  24, 1994  (59  FR  13881). 

Under  the  CDTA,  regulated  persons 
consist  of  those  firms  engaged  in  the 
distributiouT  importation  or  exportation 
of  chemicals.  The  DCDCA  regulates 
drug  products  containing  ephedrine 
which  are  distributed  by  retail 
distributors  such  as  convenience  stores, 
Uquor  stores,  truck  stops,  gas  stations, 
nutrition  centers,  etc.  These  retail 
outlets  do  not  distribute  any  other  Usted 
chemicals  and  their  activities  consist 
solely  of  the  sale  of  such  products 
directly  to  walk-in  customers.  DEA  has 
determined  that  retail  distributors 
should  be  categorized  separately  in  light 
of  the  limited  scope  and  volume  of  their 
chemical  activities. 

Pursuant  to  21  U.S.C.  822(d),  the 
Administrator  may  waive  the 
requirement  of  registration.  The 


Administrator  is  proposing  in  §  1309.25 
of  these  regulations  to  exempt  persons 
registered  with  DEA  to  manufacture, 
distribute,  dispense,  import,  or  export  a 
controlled  substance  from  the  chemical 
registration  requirement  for  equivalent 
activities  involving  drug  products  that 
are  regulated  as  List  I  chemicals 
pursuant  to  §  1310.01(f)(l)(iv).  This 
includes  such  traditional  sources  for 
these  products  as  pharmacies,  hospitals, 
pharmaceutical  manufacturers, 
distributors,  etc.  Fiulher,  the 
Administrator  proposes  in  §  1309.27  to 
exempt  from  the  registration 
requirement  those  persons  who 
manufacture  a  List  I  chemical  solely  for 
internal  use,  with  no  subsequent 
distribution  or  exportation. 

With  respect  to  the  exemptions  from 
the  registration  requirement,  DEA  has 
determined  that  persons  who 
manufacture  List  I  chemicals  solely  for 
fntemal  use,  without  any  subsequent 
distribution  or  exportation  of  such 
chemicals,  should  not  be  required  to 
obtain  a  registration,  since  there  is  a  low 
risk  of  diversion  from  such  persons. 

It  has  also  been  determined  that 
persons  who  are  registered  with  DEA  tn 
manufacture,  distribute,  or  dispense 
controlled  substances  shall  not  be 
required  to  obtain  a  separate  registration 
to  distribute  drug  products  that  are 
regulated  as  List  I  chemicals.  Fiulher, 
persons  who  are  registered  with  DEA  tn 
import  or  export  controlled  substances 
shall  not  be  required  to  obtain  a  separate 
registration  to  engage  in  the  same 
activities  with  drug  products  which  are 
regulated  as  List  I  chemicals.  Persons 
registered  to  engage  in  activities  with 
controlled  substances  are  subjected  to 
more  comprehensive  investigations  by 
-Federal  and  state  authorities  relating  to 
their  controlled  substance  registrations 
than  is  required  for  a  chemioil 
registration.  The  Administrator  reserves 
the  right  in  this  proposal  to  cancel  a 
person's  exemption  from  the  registration 
requirement,  if  continuation  of  the 
exemption  would  not  be  in  the  public 
interest. 

2.  Section  1310.01  is  amended  to 
revise  the  definitions  of  "regulated 
transaction"  and  "regulated  person", 
and  to  add  new  definitions  of  "broker" 
and  "trader",  and  "international 
transaction". 

3.  Chemical  mixtures  that  met  the 
definition  of  "chemical  mixture"  set 
forth  in  §  1310.01(g)  prior  to  the 
effective  date  of  the  DCDCA  shall 
remain  exempted  from  the  definition  of 
regulated  transaction  imtil  DEA  has 
promulgated  final  regulations  regarding 
the  procedures  by  which  manufacturers 
may  request  exemption  of  chemical 
mixtures. 
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4.  Section  1310.02  is  amended  to 
remove  three  chemicals  from  List  I:  d- 
iysergic  add,  n-ethylephedrine  and  n- 
ethylpseudoephedrine;  and  to  add  to 
List  I:  nitroethane  and  benzaldehyde,  as 
established  by  the  DCDCA.  In  addition, 
the  DEA  chemical  codes  assigned  to  the 
listed  chemicals  have  been  added. 

5.  Section  1310.03  is  amended  to 
implement  the  requirement  that 
manufactiuers  of  listed  chemicals  report 
certain  data  to  DEA.  This  requirement 
wiU  only  apply  to  bulk  manufacturers  of 
listed  chemicals. 

6.  Section  1310.04  is  amended  to 
reflect  the  additions  and  deletions  of  the 
List  I  chemicals  and  to  set  forth  the 
proposed  thresholds  for  the  new 
chemicals.  With  respect  to  the  newly 
added  chemicals  Nitroethane  and 
Benzaldehyde,  records  and  reports  must 
be  kept  only  for  those  transactions, 
including  cumulative  transactions 
within  a  calendar  month,  which  equal 
or  exceed  the  proposed  thresholds. 

7.  Sections  1310.05  and  1310.06  are 
amended  to  include  a  reporting 
requirement  with  respect  to  drug 
products  containing  ephedrine  that  are 
regulated  as  List  I  chemicals  and  to  set 
forth  the  required  format  for  the 
chemical  manufacturer  reports.  Drug 
products  containing  ephedrine  are 
legitimately  distributed  solely  for 
human  consumption.  Thus,  the 
distribution  of  375  dosage  units 
(approximately  a  two-month  supply  at 
the  current  recommended  therapeutic 
dose)  or  more  of  such  drug  products  in 
a  calendar  month  to  a  person  who  is  not 
registered  with  DEA  to  distribute  or 
export  a  List  I  chemical  would  be 
considered  extraordinary  and  therefore 
would  have  to  be  reported. 

8.  Section  1310.08  is  amended  to  add 
international  transactions  to  the  types  of 
transactions  regulated. 

9.  Sections  1310.10  through  1310.15 
are  added  to  set  forth  the  procedures 
regarding  removal  of  the  exemption 
from  recordkeeping  and  reporting 
requirements  of  drugs  distributed  under 
the  Food,  Dr\ig,  and  Cosmetic  Act,  the 
exemption  from  recordkeeping  and 
reporting  requirements  of  chemical 
mixtiues,  and  the  identification  of  drugs 
which  contain  ephedrine  in 
combination  with  therapeutically 
significant  quantities  of  another 
medicinal  ingredient. 

10.  Section  1313.02  is  amended  to 
revise  the  definitions  for  "regulated 
person"  and  "regulated  transaction"; 
and  definitions  for  "regular  importer", 
"established  record  as  an  importer". 
•bKAxt"  and  "trader",  and 
"intematiooal  transaction";  and  to 
remove  the  definition  of  "regular 
supplier". 


11.  Sections  1313.12, 1313.15  and 
1313.21  are  amended  to  set  fordi  criteria 
regarding  the  waiver  of  the  15  day 
notification  requirement  for  certain 
imports  and  exports  of  Usted  chemicals 
and  the  removal  of  the  waiver  of  the  15 
day  notification  requirement  for  exports 
of  listed  chemicals  to  specified 
countries. 

12.  Sections  1313.32, 1313.33  and 
1313.34  are  added  to  establish  the 
notification  requirements  for  brokers 
and  traders  engaging  in  international 
transactions. 

IV'.  Fees 

Section  1309.11  proposes  the 
application  fee  for  registration  and 
reregistration  of  manufacturers, 
distributors,  importers  and  exporters  of 
List  I  chemicals,  as  authorized  by 
section  3(a)  of  the  DCDCA.  The 
proposed  fee  was  established  pursuant 
to  the  Office  of  Management  and  Budget 
(0MB)  Circular  A-25,  as  revised  on  July 
15. 1993  (58  FR  38142),  which  sets  forth 
Federal  poUcy  regarding  user  fees. 

1.  Circular  A-25,  Section  6  provides 
that  "(Aj  user  charge  *  *  *  will  be 
assessed  against  each  identifiable 
recipient  for  special  benefits  derived 
from  Federal  activities  beyond  those 
received  by  the  general  public."  The 
section  further  requires  that  the  user 
charge  be  sufficient  to  "*  *  *  recover 
the  full  cost  to  the  Federal  Government 
for  providing  ^  special  benefit."  A 
special  benefit  is  described  as  a 
Government  service  which  "Enables  the 
beneficiary  to  obtain  more  immediate  or 
substantial  gains  or  values  (which  may 
or  may  not  be  measurable  in  monetary 
terms)  than  those  that  accrue  to  the 
general  public  (e.g.,  receiving  a  patent, 
insurance,  or  guarantee  provision,  or  a 
license  to  cany  on  a  specific  activity  or 
business  femphasis  added]  or  various 
kinds  of  public  land  use)". 

Sections  822  and  957  of  Title  21. 
United  States  Code,  as  amended  by  the 
DCDCA,  require  that  any  person  who 
manufactures,  distributes,  imports  or 
exports  a  List  I  chemical  must  obtain 
annually  a  registration  in  accordance 
with  DEA  rules  and  regulations.  A 
registration  to  manufacture,  distnbute. 
import  or  export  List  I  chemicals  is  a 
benefit  under  Circular  A-25,  in  that  it 
allows  the  registrant  to  engage  in  certain 
activities  while  a  member  of  the  general 
public  may  not.  Therefore,  the  costs 
associated  with  DEA's  issuance  of  a 
registration  to  manufacture,  distribute, 
import  or  export  a  List  1  chemical; 
certain  costs  associated  with  advising 
registrants  of  their  responsibiUties;  and 
maintenance  of  the  integrity  of  the 
registration  system  must  be  recovered 
throu);h  assessment  of  a  user  fee. 


2.  Section  6(d)  of  Circular  A-25 
describes  the  requirements  for 
determining  the  full  cost  of  a  service  or 
benefit.  "FuU  cost"  is  defined  as  all 
direct  and  indirect  costs,  including,  but 
not  Umited  to:  direct  and  indirect 
personnel  costs,  including  salaries, 
fringe  benefits  (such  as  life  and  health 
insurance  and  retirement)  and  travel; 
physical  oveihead,  including  material 
and  supply  cests  such  as  forms,  postage, 
equipment,  rent  and  utiUties; 
management  and  supervisory  costs;  and 
the  costs  of  enforcement,  collection, 
research,  estabUshment  of  standards, 
and  r^^ulation.  Section  6(d)(1)(e) 
provides  that  the  cost  figures  shall  be 
established  utilizing  "the  best  available 
records  of  the  agency  and  new  cost 
accounting  systems  need  not  be 
established  solely  for  this  purpose. "  The 
cost  of  the  services  provided  by  DE.\ 
were  determined  by  use  of  proven  and 
accepted  budget  estimating  techniques 
as  outlined  in  the  DOJ  budget  guidelines 
and  OMB  Circular  A-1 1. 

Considerations  for  the  Establishment  of 
the  Original  Fee 

DEA  has  identified  two  distinct 
categories  of  chemical  registrants:  rttail 
distributors,  such  as  convenience  stores, 
gas  stations,  truck  stops,  liquor  stores, 
etc.,  whose  regulated  activities  consist 
of  the  direct  sale  to  walk-in  customers 
of  drug  products  that  are  regulated  as 
List  I  chemicals;  and  non-retailers,  such 
as  manufacturers  which  distribute, 
distributors,  importers  and  exporters  of 
List  I  chemicals. 

Based  upon  contiicts  with  the 
chemical  industry  and  surveys  of  the 
industry  over  the  past  three  years,  DEA 
estimates  that  approximately  1.500 
applications  for  registration  will  be 
received  from  non-retailers. 

Based  on  the  information  gathered 
from  various  sources,  including 
association  data,  surveys  of  ephedrine 
manufacturers  and  distributors,  and 
correspondence  received  from 
ephedrine  distributors,  DEA  estimates 
that  there  may  have  been  as  many  as 
100,000  retail  distributors  that,  prior  to 
the  April  16, 1994  effective  date  of  the 
DCDC.\.  sold  drug  products  that  are 
now  subject  lo  regulation.  However, 
estimating  the  number  of  persons  who 
will  continue  to  engage  in  activities 
with  the  regulated  drug  products  is 
speculative,  due  to  a  variety  of  factors. 
Some  retailers  who  engaged  in  this 
previously  unregulated  activity  may 
decide  to  no  longer  sell  items  for  which 
registration  is  required  by  law.  Also,  the 
activities  of  retail  distributors  may  be 
affected  by  state  laws,  such  as  those  in 
Wisconsin,  Florida  and  Missouri,  which 
require  that  drug  products  containing 
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ephedrine  as  the  sole  medicinal 
ingredient  may  only  be  dispensed 
pursuant  to  prescription.  Another 
consideration  is  the  availability  of 
alternative  products  that  are  not  subjef:t 
to  the  registration,  recordkeeping  and 
reporting  requirements.  DEA  has 
learned  that  certain  distributors  of 
single^ntity  ephedrine  products  have 
already  advised  their  retail  customers  to 
switch  to  such  alternative  products  to  i 
avoid  the  registration  and  recordkeeping 
requirements.  Therefore,  for  purposes  of 
establishing  the  initial  fee,  DEA  I 

estimates  that  10,000  applications  wilj 
be  submitted  by  retail  distributors.  Thfe 
number  of  applications  is  important 
only  when  considering  apportioimiien 
of  indirect  costs  associated  with  initia 
registration.  For  the  first  year  of  the 
registration  program,  this  amount  will 
constitute  $22.00  of  the  total  fee.  Thus , 
a  larger  or  smaller  number  of  applican  s 
would  not  result  in  any  significant 
increase  or  decrease  in  the  registratior 
fee. 

.  During  the  implementation  of  the 
DCDCA,  DEA  will  focus  on  processinj 
applications,  conducting  pre- 
registration  and  follow-up  investigatio  ns 
and  the  creation  and  dissemination  of 
information  regarding  the  registrant's 
responsibilities  under  the  DOXIA.DE  \ 
expects  that  the  majority  of  its  chemic  il 
control  resources  will  be  required  to 
handle  the  applications  which  will  be 
submitted  immediately  following 
implementation  of  the  regulations. 
-  Once  the  pre-registration  process  foi 
existing  businesses  has  been  handled, 
the  primary  focus  of  DEA's  chemical 
control  program  will  be  investigations  of 
violative  firms  and  registration  denial  ar 
revocation  proceedings.  Such 
enforcement  activities  protect  the 
integrity  of  the  registration  system  by 
ensuring  that  registrants  continue  to 
meet  the  requirements  of  the  DCDCA. 
DEA's  activities  will  include,  but  not  I  e 
limited  to,  extensive  investigation  anc 
collection  of  documentation  regardinj 
violative  practices  by  registrants; 
attorney  review  and  preparation  by 
DEA's  Office  of  Chief  Counsel;  staff  add 
attorney  time  to  prepare  for  proceedin  >s 
to  deny  or  revoke  a  registration; 
Administrative  Law  Judge  and  staff  to 
conduct  registration  denial  hearings; 
and  DEA  budget  and  controller  staff 
time  for  budget  planning,  accounting 
and  auditing  of  fees  collected.  The 
benefits  of  these  activities  accrue  to  thb 
over-all  registrant  population  and  the 
costs  for  such  activities  must  be 
averaged  across  the  entire  registrant 
population.  However,  as  described 
earlier,  the  expected  registrant 
population  and  the  extent  of  these 
enforcement  activities  are  speculative ^t 


Federal  Register  /  Vol.  59,  No.  197  /  Thursday.  October  13,  1994  /  Proposed  Rules  51891 


this  time.  Therefore,  the  costs  associated 
with  these  activities  have  not  been 
included  in  this  initial  fee,  since  they 
are  indirect  costs  that  would  have  to  be 
averaged  across  a  presently  unknown 
population  of  applicants. 

After  the  registration  process  is 
completed  and  the  registrant  population 
and  extent  of  activities  necessary  to 
protect  the  integrity  of  the  system  has 
been  determined,  DEA  will  revise  its  fee 
schedule  to  recover  the  full  costs  of  its 
chemical  control  program,  as  required 
by  Circular  A-25.  DEA  will  pubUsh  in 
the  Federal  Register  its  revised  fee 
schedule  and  invite  comment  by 
interested  parties. 

In  light  of  the  above,  the  initial 
registration  fee  will  be  based  upon  the 
cost  of  processing  the  individual 
application,  the  associated  investigation 
of  the  qualifications  and  suitability  for 
registration,  and  the  creation  and 
dissemination  of  information  regarding 
the  responsibilities  imder  the  DCDCA. 
Reregistration  fees  under  this  proposal 
will  include  enforcement  and 
compliance  costs  associated  with 
maintenance  of  the  integrity  of  the 
registration  and  control  system.  These 
fees  will  not  include  enforcement  costs 
of  reviews  of  records  and  reports  of  fiiUy 
complaint  registrants  exclusively  to 
identify  leads  to  possible  illicit  drug 
laboratories. 

The  Initial  Registration  hivestigation 

The  fundamental  purpose  of  the  pre- 
registration  investigation  is  to  determine 
the  fitness  and  suitabiUty  of  the 
applicant  to  engage  in  the  activities  for 
which  registration  is  requested  and  to 
^ensure  that  the  applicant  is  familiar 
with  its  responsibiUties  to  prevent  the 
diversion  of  regulated  products  or 
chemicals.  This  will  be  accomplished 
through  an  on-site  visit  to  the  applicant 
(following  receipt  and  processing  of  the 
application  for  registration  by  clerical 
personnel)  by  DEA  Diversion 
Investigators.  During  this  on-site  visit, 
the  applicant's  responsibilities  with 
respect  to  secixrity,  record-keeping  and 
reporting  will  be  discussed;  the 
applicant's  existing  provisions  for 
security,  record-keeping  and  reporting, 
if  any,  will  be  reviewed,  along  with 
previous  sales  and  customers;  and  the 
applicant  will  be  provided  with 
material,  such  as  the  Chemical  Handlers 
Manual,  regarding  chemical  trafficking 
and  controls.  In  addition,  the 
investigator  will  perform  background 
checks  on  the  applicant,  owner  and 
employees,  and  prepare  the  necessary 
reports  summarizing  the  results  of  the 
registration  review. 

Retail  distributors  engage  in  a  limited 
activity  as  regulated  by  the  DCDCA.  By 


contrast,  non-retail  chemical  firms  may 
deal  in  a  range  of  List  I  diemicals.  in 
bulk  lots  or,  pursuant  to  orders  received 
by  mail,  telephone,  facsimile  or  other 
electronic  means.  Consequently,  the 
average  pre-registration  investigation  for 
a  retail  distributor  will  entail  less  DEA 
investigative  time  than  for  a  non-retail 
chemical  firm. 

Method  for  Collection  of  Fees 

For  the  initial  registration  fee,  DEA 
has  established  separate  costs  for 
processing  the  application,  and  for 
conducting  the  pre-registrant 
investigation.  Both  costs  will  be 
inciured  by  the  applicant  prior  to  their 
initial  registration  imder  the  DCDCA. 

As  noted  above,  DEA  anticipates 
receiving  1500  applications  from  non- 
retail  chemical  firms  and  approximately 
10,000  applications  fi-om  retail 
distributors.  DEA  will  place  priority  on 
the  completion  of  the  pre-registration 
investigations  of  non-retail  chemical 
firms.  All  non-retail  appUcations  will  be 
processed  and  reviewed  within  the  first 
year  of  the  effective  date  of  this 
regulation.  Therefore,  the  full  fee 
(application  and  pre-registration 
investigation  costs)  must  be  submitted 
with  the  application. 

Because  of  the  demands  for  resources 
to  conduct  registration  reviews  of  non- 
retail  applications  and  for  other 
chemical  control  activities,  DEA  will  be 
unable  to  process  and  review  all  of  the 
applications  submitted  by  retail 
distributors  within  the  first  year 
foUowring  the  effective  date  of  the  final 
rule.  As  a  consequence,  retail 
distributors  will  be  subject  to  a  split  fee 
schedule  for  their  initial  registration. 
Each  retail  distributor  will  include  with 
their  application  the  established  fee  to 
cover  the  costs  of  processing  the 
apphcation. 

Based  on  available  resources,  DEA 
will  identify  and  notify  approximately 
1500-2000  of  the  retail  applicants  that 
they  are  scheduled  for  pre-registration 
review  in  the  first  year.  Each  applicant 
so  identified  will  be  required  to  pay  the 
additional  established  cost  for  the 
registration  investigation  prior  to 
commencement  of  the  review.  Based 
upon  the  volume  of  applications 
received,  DEA  may  conduct  additional 
retail  registration  investigations  in  the 
first  year.  In  the  second  year,  DEA  will 
redirect  resources  spent  conducting 
non-retail  pre-registration  investigations 
to  the  retail  level.  DEA  anticipates  an 
additional  6,000  to  8,000  pre-registrant 
investigations  to  be  conducted  in  the 
second  year.  These  retail  distributors 
will  similarly  be  notified  of  the 
investigation  fee  to  be  paid.  They  will 
not  be  required  to  submit  another 


application  fee.  However,  if  a  retail 
distributor  foils  to  submit  the  required 
investigation  fee  within  30  days  after 
notification  by  DEA,  that  retail 
distributor's  application  will  be 
withdrawn. 

Reregistration  Fees 

Following  the  completion  of  the 
initial  registration  process,  DEA  will 
dedicate  ongoing  resources  to  insuring 
the  controls  of  the  DCDCA  are  being 
maintained,  protecting  the  integrity  of 
the  system,  and  providing  assistance, 
guidance,  and  interpretation  of  the 
chemical  control  requirements.to  the 
registrants.  These  costs,  along  with 
application  processing  costs  will 
establish  the  basis  for  the  annual 
reregistration  fee.  Since  many  of  these 
costs  will  be  averaged  across  the 
registrant  population,  it  is  only  possible 
to  establish  a  reregistration  fee  at  this 
time  based  upon  esumated  populations. 
After  the  full  second  year  of  the 
regulations  implementing  the  DCDCA, 
the  fee  schedule  will  be  reviewed,  as 
required  by  Circular  A-25,  and  a  new 
fee  structure  proposed  for  public 
comment,  based  upon  the  actual 
registrant  population. 

As  stated  aoove,  DEA  will  complete 
the  registration  process  for  all  non-retail 
applicants  in  the  first  year.  Investigative 
resources  devoted  to  these  pre- 
registration  investigations 
(approximately  12  workyears)  will  be 
directed  towards  completion  of  the  pre- 
registration  process  of  retail  distributor 


applicants  in  the  second  year.  At  the 
non-retail  level,  DEA  will  dedicate  eight 
workyeare  of  investigator  time  to 
conduct  follow-up  investigations  of 
approximately  75  non-retail  firms.  Each 
investigation  will  require  a 
comprehensive  review  of  each 
registrant's  records,  reporting  systems 
and  secujity  provisions  to  ensure  that 
the  registrant  is  complying  with  the 
chemical  control  requirements,  and 
chemicals  are  not  being  distributed  to 
persons  seeking  to  divert  them. 
Investigators  will  conduct  a 
comprehensive  on-site  review  of  the 
registrant's  records;  verification  of 
transactions  and  purchasers,  including 
record  checks  of  and  visits  to 
purchasers;  travel;  and  report 
preparation.  This  cost,  plus  the 
reregistration  processing  fee  and  the 
above  listed  indirect  costs  averaged  over 
the  estimated  1500  non-retail  registrants 
will  constitute  the  non-retail 
reregistration  fee. 

At  the  retail  level,  due  to  the  large 
volume  of  firms  and  the  general  lack  of 
experience  in  the  required  record- 
keeping and  reporting  reqiurements, 
DEA  will  conduct  a  greater  number  of 
follow-up  investigations.  However,  in 
light  of  the  anticipated  smaller  volumes 
of  regulated  transactions  of  such  firms, 
each  follow-up  is  scheduled  for  a 
smaller  amount  of  on-site  time.  DEA 
anticipates  that  two  Diversion 
Investigator  workyears  will  be  required 
to  conduct  follow-up  investigations  at 


the  retail  level.  This  cost,  plus  the 
reregistration  processing  fee  and  above 
listed  indirect  costs  averaged  over  the 
estimated  2000  retail  distributors 
registered  in  the  first  year  will 
constitute  the  reregistration  fee. 

As  DEA  completes  the  second  year  of 
the  chemical  registration  program,  the 
bulk  of  the  retail  distributor  new 
applications  will  have  been  processed, 
thus  fi-eeing  the  resources  assigned  to 
conduct  the  registration  investigations. 
In  the  follovmig  years,  there  will  be  a 
greater  number  of  registrants  submitting 
appUcations  for  reregistration.  DEA  will 
dedicate  proportionally  greater 
resources  to  these  registrants.  As  noted 
earlier,  following  the  initial  two  years  of 
the  registration  program,  DEA  will 
conduct  a  review  of  the  fee  structure 
and,  as  needed,  publish  a  notice  in  the 
Federal  Register  regarding  amendment 
of  the  fee  schedule. 

Registration  Costs. 

The  costs  associated  with  the 
registration  process  are  as  follows.  DEA 
estimates  that  1,500  non-retail 
applications  and  approximately  10,000 
retail  applications  will  be  received.  As 
previously  stated,  the  personnel  costs 
listed  below  include  all  direct  and 
indirect  costs,  including  salaries,  ft-inge 
benefits  (such  as  life  and  health 
insurance  and  retirement)  and  travel; 
physical  overhead,  including  material 
and  supply  costs  such  as  forms,  postage, 
equipment,  rent  and  utilities: 


Costs  for  Processing  an  Application  and  Issuing  a  Retail  Distributor  Registration 


Cost  for  processing  a  retail  distributor  application 


Clerical  Time' 

Material  Costs: ' 

Application  Fomi 

Postage 

Chemical  Handlers  Manual 


Total  Application  Processing  Cost 


.25  hours 


S6.52 

0.22 
0.39 
030 


7.43 


Cost  for  registration  review  for  a  retail  distributor  applicant 


Direct  Costs: 

Investigator  Time' 

Clerical  Time* 

Material  Costs: 

Registration  Certificale 
Postage  


Total  Direct  Costs 

Indirect  Costs: 

ManagemenVSupervisory  Time  ^ 
Regulatory/Policy  Developments 
Applicant/Registrant  Support' 


Total  Indirect  Costs 

Total  Direct  and  Indirect  Costs 


5.5  hours 
.25  hours 


219.56 
6.52 

0.10 
0.29 


226.47 

5.58 

1.93 

14.49 


22.00 


248.47 


Notes  Regarding  the  Costs  Associated  With  Issuance  of  a  Retail  Distributor  Registration 
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'  Clerical  timBindudes  the  ttme  required  for  Preparing  and  mailing  out  application  packages,  time  for  processing  applications  received  indud- 
ISi^SSI^^LSSS  222ir^"0  ^  ^PP"*^^  •"  ^"''  """S-  ^  tra^smiSngVcow  ofSie^ication  tbu^lSpTopriSTDEA  fKS  fo?t£ 

.     P72i?i.5?^'^"?P^P^  '°'^<^i!'  *  same  fomiat  as  will  be  used  lor  chemical  registration  is  $4,500  for  20.000  forms  or  22  5  certs 
^i^:  ^5!^  *°:L^  •**  pnrting  o<  the  &  emical  Handlers  Manual  was  $2,250  for  7.500oopies.  or  30  ietis  per  bopT 
3 The  Investegator  time  to  conduct  fteregistriion  review  consists  of:  .— w^p-  ^-whoiwht. 

,.,?.!^'!i"*iIJ!ll®'*'^''*^'  P*^  of  busifijss  to  review  with  the  applicant  the  chemical  registration  and  control  regulations;  review  the  aooli- 
cant's  existing  recorAeeping.  reporting  and  seinty  systems;  and  discuss  customer  and  trafficking  patterns.  ^^^ 

.75  hours  to  conckjct  ttie  necessary  backgroufid  and  record  checks  of  the  applicant,  owner  and  employees. 

.75  hours  to  prepare  the  reports  regarding  th^  resuNs  of  the  registration  review. 

tio^cStfS^liircS-^th^r^S"^  "*  *~  "^'^'^  *°  ^«^  ^^  ^^^*^^"°"'  '"**^»«  '^"^  °^  ^«  '^^^^ 

^l*f.^^^^"^^iS^!C^S!yL^  tS^L^  5*"]'  "^y  management  and  supenrfsory  personnel  in  the  overall  devetopment  and  maintenance  of 

S^^^li^^     tnckjding  establishme*  of  program  priorities  and  policy,  resource  alk)cation,  and  administrate  direction^?»fSlw^ 

Deptjty  Assistant  Ajbnintelrator  and  Deputy  Director  of  the  Office  of  Diverswn  Control— .05  work  year  each— SI  4  619 
Chief  and  Deputy  Chief  Chemical  Operations  SectiorH-.1  work  year  eacfv- $27  651 
Chief.  Liaison  and  Policy  Sectkx>— .1  work  year— S1 1 ,853. 
Chief,  Policy  Unit— .1  woik  year— $10,045.  T 
Totai— S64.168.  \ 

Because  the  Maiagement/Superviso»v  costs  are  related  to  the  general  operatwn  of  the  registration  program,  they  must  be  averaoed  across 
the  entire  applicart  poHjIabon.  For  1 1 .500  applicants,  the  average  cost  would  be  $5  58  ,    wy  i. wi  oe  averagea  across 

J  Applicant/Registrant  support  time  will  consist  of  2  work  years  of  Diverswn  Investi^tor  time,  which  will  tx  dedicated  to  provklina  technical  as- 
tK,?;  ftfL^^  infomriational  matenals  to  the  industry  to  assist  in  complying  Wiethe  regi^ation.  recordkeepi'^  and  reS)rSn?rS 
The  total  cost  for  2  work  years  of  Diversion  Invelstigator  time  is  $1 66.61 6.  divided  by  1 1 .500  applicants  equals  $14.49.        "^  ""«  "Nw^e^nis. 

Costs  for  Process  ng  an  Application  and  Issuing  a  Non-Retail  Registration 


Direct  Costs: 

Clerk:al  Time '  _ 

Material  Costs:^ 

Application  Form  

Postage  

Chemical  Handlers  Manual 

Registration  Certifk;ate 

Postage  

Investigator  Time  3 


Total  Direct  Costs 

Indirect  Costs 

Management/Supervisory  Time* 
Regulatory/Policy  Developmert* 
Applicant/Registrant  Support* 


Total  Indirect  Costs 


Total  Direct  arvl  Indirect  Costs 


.5  hour 


14  hours 


$13.05 

0.22 
•  0.39 
0.30 
0.10 
0.29 
558.88 


57323 

5.58 

1.93 

14.49 


22.00 


595.23 


Notes  RegaixUng  the  Costs  Associated  WH  i  Issuance  of  a  Non-t^etall  Registration 

K'S2l^StyS^^'?nra;XS  o^  ^''""'  ""'  '^  '^'^•°  ^°^«  the^f^istrafon.  initiaf^'KS^ ?f'Jiil^^cJr' 

r«^  Tl!rm'*'I^J2?^'^L??P'!P**'2!  *°^^°*.5l«  ««™  '0"^'  as  will  be  used  for  chemfcal  registration  is  $4,500  tor  20,000  forms  or  22  5  cents 
^sl^J!^^  '°L?!®J^?lf2'*ia°*  •**  ^  '^'^  Handlers  Manual  was  $2,250  lor  7.500  copies,  or  30  cents  per  copT 
3  The  investigator  time  to  conduct  Aeregistraf  on  review  consists  of:  ».vv^o,  v».  ou  v;«iw  ^«r  wjpy. 

^r^!^',\-^  ^^  ^  ^°^^  investigal  jrs.  at  the  applicants  place  of  business  to  review  with  the  applicant  the  chemical  reaistration  and 

1  hour  to  conduct  ttie  necessary  background  (  nd  record  checks  of  the  applteant,  owner  and  emptoyees. 
1  hour  to  preptro  the  reports  regarding  the  re  lults  of  the  registration  review.  vy    » 

Management/Supervisory  time  is  that  time  s  lent  by  management  and  supervisory  personnel  in  the  overall  devekximent  and  maintPnanrA  nt 
S^rJf^'Mgr'       "^"^  estaWishme^of  program  p^rrties  and  pol^y?^d£^Xatiora^SiifisuK5irS^ 

RS^.5f?S^  ^™**?*°f  and  Deputy  Director  of  the  Office  of  Diversion  Control-.05  wori<  year  each-Sl4  619 
Chief  arid  Deputy  Chief  Chemical  Operations  Sectiorv— .  l  work  year  each— S27  651  «^«.  .-^  •..« . ». 

Chief,  Uaison  and  Polk:y  Sectk)f>— .1  work  yeir— $1 1 .853. 
Chief,  Policy  Unit— .1  work  year— $10,045. 
Total  Costs— $64,168. 

"Applicant/Registrant  Support  time  will  consist  of  2  work  years  of  Diversion  Investigator  time,  which  will  be  dedicated  to  nrowicfim  tnchnirai  ac 
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COSTS  FOR  PROCESSING  A  RETAIL  REREGISTRATION  APPUCATION 


Direct  Costs: 

Clerical  Time^  .... 
Material  Costs:* 

Forms  

Postage 


Total  Direct  Costs 

Indirect  Costs: 

Management/Supervisory  Time  3 
Regulatory/Policy  Development* 
Foltow-up  Investigation  Time*  .... 


Total  Indirect  Costs 


Total  Direct  and  Indirect  Costs 


.25  hours 


S6.52 

.45 
.68 


7.65 

18.33 

6.34 

83.30 


107.97 


115.62 


Notes  Regarding  the  Costs  Associated  With  a  Retail  Distributor  Reregistratlon 

i  J  SSI!^iiiT«'"*^"^'  ^  *i^  required  for  preparing  and  mailing  out  application  packages,  time  for  processing  applications  received  includ- 
ingcomputer  data  entry,  encoding  the  application  fonn,  filing,  and  preparing  the  fee  foTdeposit  .»mv"i^"o.'5  receivea.  inciuo- 

lion  »Sj  SS%Satol?  Jrt£te®  reregistratlon  application  fomi  ancTthe  registration  certificate.  Postage  is  for  mailing  the  reregistrabon  applica- 

ttJ  r^S8SI!!]f^£ilS!!?''^7i'^®  '^*^u^  ^"^  ^F^?^  ^"^  management  and  supervisory  personnel  in  the  overall  devetopment  and  maintenance  of 
S^i^^SM^T'  ^         ^^  establishment  of  program  priorities  and  policy,  resource  allocation,  and  administrativedir^iSn™  K,^ 

RSSi^X,^??!!!!*  ^u"^'?'!*:^*^  and  Deputy  Director  of  the  Office  of  Diversion  Control-.05  work  year  each-Si 4  619 

Chief  and  Deputy  Chief  Chemical  Operations  Section— .1  work  year  each— $27  651 

Chief.  Uajson  and  Policy  Section— .1  work  year— Si  i, 853 

Chief,  Polcy  Unit— .1  work  year— Si 0,045. 

Total  Costs— $64,168. 
♦K^tSS"^  the  Management/Supervisory  costs  are  related  to  the  general  operation  of  the  registration  program,  they  must  be  averaoed  across 
lS^S^.X*SSl^.;^»S^S^JuSU1^^^^^  ''''■  ""''  ^"•^"^•«'  receMng^S^O  re^.^\T^^e^!TXs^^^ 

prai'piJ^K^o?*'!^  ^®'°R^'?  ^"^ ?°^'s*s  °'  .25  WO*  year  of  a  program  analyst  time  for  drafting  new/amended  regulations  and  Fed- 
^iS^^JS^A^^^w^\^^l  w  o"*"*^  ^H^  directives  related  to  the  registratton  program  and*  respondir>g  to  reglstramq^^hes  Te^ 
garding  regretration  matters.  This  tme  is  for  general  chemical  regstratton  program  purposes  and  must  be  spread  eauallv  across  the  rereaistra- 
twiawlicant  population.  The  cost  of  that  time,  $22,202,  divided  by  3,500  appfcants  ec>uate$6  ^  ^'"^  ^*^^°  ^^^"^  ^"°^^  ^"®  reregistra 
•  ^Jf"'  "'^'**  follow-up  investigations  of  retail  registrants  to  ensure  that  they  are  conplying  with  the  chemical  control  reouirements  The 
•nve^ations  will  consist  of  a  comprehensive  review  ol  each  registrant's  records,  r'bporting  ^stemandZa^m>^s  E^h  ii^^kiatio^ 
will  require  on-srte  record  reviews;  transaction  follow-ups,  incliSng  purchaser  Oe^tton  and  rwwd  chedS^traveTar^reMrt  oJ^S^ 
^^^^ZT"^^^'^^%-S^^  antkjipates  that  all  suS  investig^i<^s  combined  v^n^uir^  ^  ySS^£s  on  ^vScS^t^^^^^^ 
total  cost  for  2  work  years  of  Diversion  Investigator  time  is  $166,616.  divided  by  2.000  ret^reregistration^plicanteeqi^ls  Ssl^S. 

Costs  for  Processing  a  Non-Retail  Reregistration  Application 


Direct  Costs: 

Clerical  Time '  . 
Material  Costs  * 

Forms  

Postage  


Total  Direct  Costs 

Indirect  Costs 

Management/Supervisory  Time  3 
Regulatory/Polk:y  Development* 
Foltow-up  Investigation  Time^  .... 


Total  Indirect  Costs 


Total  Direct  arxJ  Indirect  Costs 


.25  hours 


$6.52 


.45 
.68 


7.65 

18.33 

6.34 

444.31 


468.98 


476.63 


Notes  Regarding  the  Costs  Associated  With  a  Non-Retail  Registiation 

J,  ^^J^^^'^aH^^^l^  25^^  ***'«P^""%f^  "^'"^  °^  applicatton  packages,  time  for  processing  applications  received,  includ- 
^tKTE^"*"  ®^'  ®"<'«*"9  *e  application  form,  filing,  and  preparing  the  fee  for  deposit.  r-  •»  -kk-  ,      uu- 

tk)n  aiKl  ttieregSsrtton  TOrt^t?  '®'®Q'**^*'°"  applk»tk)n  fonn  and  the  registratkjn  certifkate.  Postage  is  for  mailing  the  reregistratton  applica- 

♦J'!Sl^SSn(B!i£!I}!'^ii!U?  "*  .*^r  'T®  !P®r*  ^^  "lanagemert  and  supen/isory  personnel  in  the  overall  devetopment  and  maintenance  of 
tt^^^rat^on^gj^ram  including  establishment  of  program  pnorities  and  policy,  resource  altocatton,  and  administrative  direction.  The  following 

Deputy  Assistarit  AAniniSfrator  and  Deputy  Director  of  the  Offwe  of  Diversion  Control— .05  work  year  each— Sl4  619 
Chief  and  Deputy  Chief  Chemical  Operations  Section— .1  worii  year  each— $27  651 
Chief,  Liaison  and  Poltey  Section— .1  work  year— $l  l  ,853 
Chief,  Poiicy  Unit— .1  wort<  year— Si  0,045. 
Total  Cost»-$64,l  68. 

.KPt^iftilSLilflSSf^^lf®^'^?^  ^^  ^1$  '^?^^^  '^  ^  9«"«ral  operation  of  the  registration  program,  they  must  be  averaged  across 
;lt^^i^®^55?*°"  ^K»nt  poputetion  For  the  inihal  renewal  year,  DEA  antwipates  receiving  3,500  retail  and  non-retail  reregistration  appli- 
cations. Trie  average  cost  per  applicant  woukl  be  S1 8.33.  ^ 
«  1!^S^!^!^JS^^^  devetopmerit  time  consists  of  .25  wort<  year  of  a  program  analyst  tinne  for  drafting  new/amended  regulations  and  Fed- 
eralHegisternrtices,  issuance  of  policy  statements  and  directives  related  to  the  registration  program  and  responding  to  registrant  quenes  re- 
garding regi^ration  mattere.  This  time  is  for  general  chemical  registration  program  purposes  and  must  be  spread  equally  across  the  reregistra- 
tion applicant  population.  The  cost  of  that  time,  $22,202.  divided  by  3,500  reregistration  apdicants,  3  500  equals  S6  34 
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'OEA  wM  conduct  foNow-up  investigations  of 
control  raquirements  and  that  chemicals  are 
comprehansive  review  of  each  regislrant's 
site  review  of  the  registrant's  records;  verificatioi  i 
report  preparation.  Based  on  current  estimates, 
sion  Investigator  time.  The  total  cost  for  8 
cants  equals  $444.31. 


I  ipproximately  75  non-r^ail  registrants  to  ensure  that  registrants  are  complying  with  the  chemical 

"*  being  distributed  to  persons  which  wishing  to  divert  them.  The  investigations  will  consist  of  a 

8,  reporting  systems  and  security  provisions.  Each  investigation  wiH  require  comprehensive  on- 

of  transactions  and  purchasers,  irx^iuding  record  checks  of  arxJ  visits  to  purchasers;  travel;  and 

)EA  anticipates  that  all  such  follow-up  investi^lions  combined  will  require  8  woifcyeav  of  Oiver- 

■^ of  Diversion  Investigator  time  is  $666,464,  divided  by  1.500  non-retail  reregistration  appW- 
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V.  Regulatory  Flexibility  and  Small 
Business  Impact 

DEA  has  examined  the  impact  of  the 
DCDCA  and  this  proposed  rule  in  the 
light  of  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (PL  96-354). 
DEA  has  identified  approximately  1 ,500 
firms  or  persons,  other  than  retail 
distributors,  who  handle  List  I 
chemica.'s.  These  non-retail  chemical 
firms  are  generally  known  to  DEA 
because  most  have  been  subject  to  the 
recordkeeping  and  reporting 
requirements  of  the  CDTA  for  a  number 
of  years.  Independent  retail  distributors, 
however,  are  primarily  small  business 
entities. 

DEA  has  found  that  in  addition  to  the 
traditional  sources  of  distribution  (i.e., 
hospitals,  pharmacies,  pharmaceutical 
manufacturers  and  distributors,  etc.), 
independently  owned  and  operated 
retail  outlets  such  as  convenience 
stores,  liquor  stores,  truck  stops,  gas 
stations,  and  nutrition  centers  engage  in 
sales  to  the  public  of  the  single  entity 
drug  products  that  are  not  regulated. 
Based  on  information  receiv^  from 
various  distributors,  the  potential 
affected  population  of  retail  outlets  that 
handled  the  single  entity  drug  products 
prior  to  the  April  1994  effective  date  of 
the  DCDCA,  could  be  as  high  as 
100,000.  How  many  of  these  will  choose 
to  continue  their  sales  of  the  single 
entity  drug  products  and  be  subject  to 
the  registration,  recordkeeping  and 
reporting  requirements  is  unclear,  due 
to  such  factors  as:  (l^The  introduction 
of  state  laws  making  drug  products 
containing  ephedrine  prescription 
drugs,  (2)  the  availabiUty  of  alternative 
products  which  are  not  subject  to  the 
chemical  regulations  at  this  time,  and 
(3)  the  intent  of  the  DCDCA  to  eliminate 
sales  by  those  persons  who  have  been 
supplying  clandestine  laboratories. 

The  DCDCA  requires  that  any  person 
wishing  to  distribute,  import,  or  export 
a  List  I  chemical  must  obtain  a 
registration  from  DEA  for  each  location 
at  which  such  activities  are  carried  out, 
prior  to  conducting  such  activities.  The 
statutory  basis  for  this  requirement  is 
found  in  Sections  822  and  957  of  the 
CSA,  as  amended  by  the  DCDCA. 
Therefore,  a  separate  registration  must 
be  issued  for  each  location  pursuant  to 
the  factors  regarding  the  pubhc  interest 
set  forth  in  Section  823(h)  of  the  CSA. 
Prior  to  taking  final  action  on  an 


application,  DEA  will  conduct  an  on- 
site  investigation  at  each  location  for 
which  registration  is  requested.  The 
guidelines  set  forth  in  the  Office  of 
management  and  Budget  (0MB)  Circular 
A-25  require  that  the  costs  of  the 
registration  process  must  be  recovered 
through  application  fees  charged  to  the 
applicants.  As  noted  in  the  fee  analysis, 
the  preregistration  investigation  for 
retail  distributor  applicants  will  be  less 
intensive  than  the  investigation  for 
other  chemical  applicants,  due  to  the 
limited  scope  and  volume  of  a  retail 
distributor's  chemical  activities.  As  a 
result,  the  retail  distributor's  fees  will  be 
significantly  less  than  those  for  non- 
retail  chemical  applicants,  hi  addition 
to  the  cost  of  registration  and 
reregistration,  it  is  estimated  that 
applicants  would  be  required  to  expend 
one-half  hour  per  year  completing  the 
appropriate  application  for  registration 
or  reregistration. 

In  reviewing  the  implementation  of 
the  registration  requirement,  DEA  gave 
consideration  to  the  specific  purposes 
for  requiring  registration  and  the  nature 
of  the  problem  of  diversion  of  List  I 
chemicals  and  made  the  following 
determinations: 

1.  DEA  will  not  require  that  persons 
already  registered  to  engage  in  certain 
activities  with  controlled  substances 
obtain  a  separate  registration  for  similar 
activities  with  FDA  approved  drug 
iroducts  which  are  regulated  as  List  I 
chemicals.  A  principal  reason  for 
requiring  registration  is  to  allow  DEA  to 
determine  the  fitness  of  the  applicant  to 
:onduct  a  specified  activity  and  to  allow 
DEA,  if  circumstances  require,  to 
jrohibit  the  applicant  from  engaging  in 
he  activity.  Persons  required  to  register 
(vith  DEA  to  engage  in  activities  with 
:ontrolIed  substances  are  subject  to 
""ederal  and  State  investigations  of  their 
fitness  which  exceed  the  requirements 
for  registration  for  List  I  chemical 
ictivities.  Further,  the  proposed 
regulation  allows  that  DEA  may  remove 
any  person's  exemption  from  the 
registration  requirement  and  may,  if 
appropriate,  take  action  against  the 
>erson's  controlled  substance 
registration,  if  the  person  engages  in 
ictivities  in  violation  of  the  chemical 
aws  and  regulations.  Accordingly,  DEA 
s  proposing  in  §  1309.25  to  exempt 
>ersons  registered  with  DEA  to  handle 
»ntrolled  substances  from  the 


requirement  to  obtain  a  separate 
chemical  registration  for  certain  similar 
activities  with  the  regulated  FDA 
approved  drug  products.  The  exemption 
could  potentially  exempt  over  70,000 
hospitals,  pharmacies,  distributors, 
manufacturers,  importers,  and  exporters 
of  controlled  substances  who  are 
ourently  registered  with  DEA  to  handle 
controlled  substances. 

2.  DEA  will  not  require  persons  who 
manufacture  a  List  I  chemical  solely  for 
internal  use,  with  no  subsequent 
distribution  or  exportation  of  the 
chemical,  to  obtain  a  chemical 
registration.  DEA  has  found  that  such 
persons  have  not  been  a  source  of  any 
significant  diversion  of  List  I  chemicals; 
the  primary  sources  of  diversion  are 
through  the  distribution  channels  which 
deal  directly  with  the  public.  If  these 
manufacturers  should  later  become  a 
source  of  diversion,  the  exemption  can 
be  removed.  DEA  is  proposing  in 
Section  1309.27  that  such 
manufacturers  be  exempted  bom  the 
chemical  registration  requirement. 

DEA  has  also  determined  that  the 
requirement  that  manufacturers  of  listed 
chemicals  report  to  DEA  annually  can 
be  limited  without  compromising  the 
intent  of  the  requirement.  DEA's 
primary  interest  in  this  area  is 
determining  the  total  quantity  of  each 
individual  listed  chemical  that  is 
available  on  the  domestic  market. 
Therefore,  DEA  proposes  that  only  bulk 
manufacturers  of  the  chemicals  need 
report  to  DEA;  other  manufacturers, 
such  as  repacker/relabelers,  dosage 
form,  etc.,  do  not  need  to  report. 

DEA  has  also  considered  the  impact 
on  small  businesses  of  the  application  of 
the  existing  chemical  recordkeeping  and 
reporting  requirements  to  those  drug 
products  containing  ephedrine  which 
are  now  regulated  as  List  I  chemicals. 
The  recordkeeping  and  reporting 
provisions  of  the  CDTA,  as  set  forth  in 
section  830  of  the  CSA  and  parts  1310 
and  1313  of  title  21  of  the  Code  of 
Federal  Regulations,  have  been  in  place 
since  1989  and  form  the  backbone  of 
DEA's  chemical  control  program.  The 
requirements  were  developed  jointly 
with  the  chemical  industry  to  provide 
the  necessary  information  to  track 
chemical  transfers  while  minimizing  the 
recordkeeping  and  reporting  burden  on 
the  chemical  industry.  A  retail 
distributor  must  keep  records  that 


reflect  the  name  and  address  of  the 
purchaser,  the  date  of  the  transaction, 
the  type  of  chemical  and  amount  being 
transferred,  and  the  form  of 
identification  provided  by  the 
purchaser.  The  requirement  to  make 
reports  is  limited  to  those  transactions 
that  are  unusual  or  suspicious  and  to 
thefts  or  losses  of  listed  chemicals.  It  is 
estimated  that  creating  and  storing  a 
record  will  require  an  average  of  one 
minute  per  record.  These  recordkeeping 
procedures  are  accepted  practice  in  the 
conduct  of  legitimate  chemical 
commerce  in  the  years  they  have  been 
in  effect. 

DEA  is  obUgated  to  implement  the 
mandate  of  Ccngress  as  set  out  in  the 
DCDCA.  The  DCDCA  states  that  persons 
who  wish  to  manufacture,  distribute, 
import  or  export  List  I  chemicals  must 
register  with  DEA.  Further,  the  DCDCA 
makes  drug  products  containing 
ephedrine  as  the  sole  medicinal 
ingredient  subject  to  such  registration, 
as  weU  as  to  the  existing  chemical 
recordkeeping  and  reporting 
requirements.  Consideration  was  given 
to  exempting  retail  distributors  from  the 
registration,  recordkeeping  and 
reporting  requirements.  However,  such 
an  action  would  negate  the  purpose  of 
the  DCDCA  by  leaving  a  significant 
portion  of  the  sales  of  regulated 
ephedrine  products  unregulated. 
Controlling  the  diversion  of  these 
products  requires  monitoring  and 
recordkeeping  by  all  portions  of  the 
industry.  DEA  has  proposed  steps  to 
lessen  the  impact  on  retail  distributors 
of  the  DCDCA's  requirements,  while 
simultaneously  carrying  out  the 
chemical  control  mandate  of  the 
DCDCA. 

In  addition  to  these  proposed 
regulations  to  implement  the  DCDCA, 
DEA  has  published  two  other  notices 
that  should  be  given  consideration  by 
parties  concerned  with  the  DCDCA.  The 
first,  pubUshed  on  March  17, 1994  (59 
FR 12562),  proposes  removal  of  the 
estabhshed  threshold  for  ephedrine  to 
reduce  the  diversion  of  ephedrine  to 
clandestine  laboratories  for  the  ilUdt 
manufacture  of  methamphetamine  and 
methcathinone.  The  second,  published 
on  March  24, 1994  (59  FR  13881). 
estabUshes  a  temporary  exemption  from 
the  registration  requirements  for  persons 
who  manufacture,  distribute,  import  or 
export  List  I  chemicals. 

This  notice  proposes  two  new 
information  collections:  The  DEA  510 
and  510a  apphcation  forms  for 
registration  and  reregistration,  and  the 
reports  required  from  certain 
manufacturers  of  listed  chemicals.  DEA 
is  submitting  a  request  to  the  Office  of 
Management  and  Budget  for  review  and 


approval  of  these  new  collections 
pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C  et  sea. 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b),  Principals  of 
Regulation.  The  DEA  has  determined 
that  this  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866, 
section  3(f),  Regulatory  Planning  and 
Review,  and  accordingly  this  rule  has 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  the  proposed 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

List  of  Subjects 

21  CFR  Part  1307 

Drug  traffic  control. 

21  CFR  Part  1309 

Administrative  practice  and 
procedure.  Drug  traffic  control,  List  I 
and  List  n  chemicals.  Security 
measures. 

21  CFR  Part  1310 

Drug  traffic  control.  List  I  and  List  II 
chemicals.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  1313 

Drug  traffic  control.  Exports,  Imports, 
List  I  and  List  II  chemicak. 
Transshipment  and  in-transit 
shipments. 

21  CFR  Part  1316 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Research,  Seizures  and  forfeitures. 

I.  For  the  reasons  set  out  above,  it  is 
proposed  that  21  CFR  part  1307  be 
amended  as  follows: 

PART  1307— {AMENDED] 

1.  The  authority  citation  for  part  1307 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  822(d),  871(b). 
unless  otherwrise  noted. 

2.  Section  1307.03  is  proposed  to  be 
amended  by  revising  the  introductory 
language  to  read  as  follows: 

S  1307.03    Exceptions  to  regulations. 

Any  person  may  apply  for  an 
exception  to  the  application  of  any 
provision  of  parts  1301-1313,  or  1316  of 
this  chapter  by  filing  a  written  request 
stating  the  reasons  for  such  exception. 
Requests  shall  be  filed  with  the 
Administrator,  Drug  Enforcement 


Administration,  Department  of  Justice. 
Washington.  DC  20537.  The 
Administrator  may  grant  an  exception 
in  his  discretion,  but  in  no  case  shall  he 
be  required  to  grant  an  exception  to  any 
person  which  is  not  otherwise  required 
by  law  or  the  regulations  cited  in  this 

section. 

II.  21  CFR  part  1309  is  proposed  to  be 
added  to  read  as  follows: 

PART  1309-REQISTRATION  OF 
MANUFACTURERS.  DISTRIBUTORS. 
IMPORTERS  AND  EXPORTERS  OF 
LiST-l  CHEMICALS 

General  Information 

1309.01  Scope  of  part  1309. 

1309.02  Definitions. 

1309.03  Information;  special  instructions. 
Fees  for  Registration  and  ReregistratioB 

1309.11  Fee  Amounts. 

1309.12  Time  and  Method  of  Payment: 
refund. 

Requirements  for  Registration 

1309.21  Persons  required  to  register. 

1309.22  Separate  registration  for 
independent  activities. 

1309.23  Separate  registration  for  separate 
locations. 

1 309. 24  Exemption  of  agents  and 
employees. 

1 309. 25  Exemption  of  certain  controlled 
substance  registrants. 

1309.26  Exemption  of  law  enforcement 
officials. 

1309.27  Exemption  of  certain 
manufacturers. 

Applications  for  Registration 

1 309.31  Time  for  application  for 
registration;  expiration  date. 

1309.32  Application  forms;  contents, 
signature. 

1309.33  Filing  of  application:  joint  filings. 

1309.34  Acceptance  for  filing:  defective 
applications. 

1309.35  Additional  information. 

1309.36  Amendments  to  and  withdrzwals 
of  applications. 

Action  on  Applications  for  Registration: 
Revocation  or  Suapmsion  of  Ragiatration 

1309.41  Administrative  review  generally. 

1309.42  Certificate  of  registration:  denial  of 
registration. 

1309.43  Suspension  or  revocation  of 
registration. 

1309.44  Suspension  of  r^istration  pending 
final  order. 

1309.45  Extension  of  registration  pending 
final  order. 

1 309. 46  Order  to  show  cause. 

Hearings 

1309.51  Hearings  generally. 

1 309. 52  Purpose  of  hearing. 

1309.53  Waiver  or  modification  of  rules. 

1309.54  Request  for  hearing  or  appearance; 
waiver. 

1309.55  Burden  of  proof. 

1309.56  Time  and  place  of  hearing. 
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1309.57    Final  order. 

Modification,  Transfier  and  Termination  of 
Registration 

1309.61  Modification  in  registration. 

1309.62  Termination  of  registration. 

1309.63  Transfer  of  registration. 

Security  Requirements 

1309.71  General  security  requirements. 

1309.72  Felony  conviction;  employer 
responsibilities. 

1309.73  Employee  responsibility  to  report 
diversion. 

Authority:  21  U.S.C.  821.  822.  823.  824. 
830,  871(b).  875,  877.  958. 

General  Infonnation 

§  1309.01    Scope  of  part  1 309. 

Procedures  governing  the  registration 
of  manufacturers,  distributors,  importers 
and  exporters  of  List  I  chemicals 
pursuant  to  sections  102,  302,  303, 1007 
and  1008  of  the  Act  (21  U.S.C.  802.  822. 
823.  957  and  958)  are  set  forth  generally 
by  those  sections  and  specifically  by  the 
sections  of  this  part. 

$1309.02    Definitions. 

(a)  The  Term  Act  means  the 
Controlled  Substances  Act  {84  Stat. 
1242:  21  U.S.C.  801)  and/or  the 
Controlled  Substances  Import  and 
Export  Act  (84  Stat.  1285;  21  U.S.C. 
951). 

(b)  The  term  hearing  means  any 
hearing  held  pursuant  to  the  part  for  the 
granting,  denial,  revocation,  or 
suspension  of  a  registration  pursuant  to 
sections  303  and  304  of  the  Act  (21 
U.S.C.  823-824). 

(c)  The  term  person  includes  any 
individual,  corporation,  government  or 
governmental  subdivision  or  agency, 
business  trust,  partnership,  association, 
or  other  legal  entity. 

(d)  The  terms  register  and  registration 
refer  only  to  registration  required  and 
permitted  by  sections  302  and  1007  of 
the  Act  (21  U.S.C.  822  and  957). 

(0  The  term  registrant  means  any 
person  who  is  registered  pursuant  to 
either  section  303  or  section  1008  of  the 
Act  (21  U.S.C.  823  and  958). 

(g)  The  term  retail  distributor  means 
a  distributor  whose  List  I  chemical 
activities  are  restricted  to  the  sale  of 
drug  products  that  are  regulated  as  List 
I  chemicals  pursuant  to 
§  1310.01(f)(l)(iv),  directly  to  walk-in 
customers  for  personal  use. 

Any  term  not  defined  in  this  section 
shall  have  the  definition  set  forth  in 
section  102  of  the  Act  (21  U.S.C.  802) 
or  in  §§  1310.01  and  1313.02  of  this 
chapter, 

§1309.03    Information;  special 
instructions. 

Information  regarding  procedures 
under  these  rules  and  instructions 


!  upplementing  these  rules  will  be 
i  imished  upon  request  by  writing  to  the 
I  irug  Enforcement  Administration. 
(  hemical  Operations  Section.  Office  of 
I  liversion  Control.  Washington,  DC 
:  0537. 

]  ees  for  R^istration  and  Reregistration 

I  1309.11    Fee  amounts. 

(a)  For  each  initial  registration  to 

I  lanufacture  for  distribution,  distribute, 
i  nport.  or  export  the  applicant  shall  pay 
i  fee  of  $595  for  an  annual  registration. 

(b)  For  each  reregistration  to  " 

i lanufacture  for  distribution,  distribute, 
nport,  or  export,  the  registrant  shall 
ay  a  fee  of  $477  for  an  annual 
i^gistration. 

(c)  For  each  initial  registration  to 

(  onduct  business  as  a  retail  distributor 
t  le  applicant  shall  pay  an  application 

frocessing  fee  of  $7  and  an  investigation 
te  of  $248,  for  an  annual  registration, 
(d)  For  each  reregistration  to  conduct 
usiness  as  a  retail  distributor  the 
jgistrant  shall  pay  a  fee  of  $116. 

1309.12    Time  and  method  of  payment; 
rfund. 

(a)  For  each  application  for 
1  sgistration-or  reregistration  to 

lanufacture  for  distribution,  distribute. 

nport.  or  export  the  applicant  shall  pay 
me  fee  when  the  application  for 
1  Bgistration  or  reregistration  is 
!  ubmitted  for  hling. 

(b)  For  retail  distributor  initial 

<  pplications,  the  applicant  shall  pay  the 

<  pplication  processing  fee  when  the 
pplication  for  registration  is  submitted 
3r  filing.  The  investigation  fee  shall  be 
aid  within  30  days  after  DEA  notifies 
le  applicant  that  the  preregistration 

i  ivesligation  has  been  scheduled. 

(c)  For  retail  distributor  reregistration 
pplications,  the  registrant  shall  pay  the 
se  when  the  application  for 

1  eregistration  is  submitted  for  filing. 

(d)  Payments  should  be  made  in  the 
arm  of  a  personal,  certified,  or  cashier's 

(  heck  or  money  order  made  payable  to 
Drug  Enforcement  Administration." 
'ayments  made  in  the  form  of  stamps, 
areign  currency,  or  third  party 
ndorsed  checks  will  not  be  accepted. 

'  'hese  application  fees  are  not 

1  efundabie. 

Requirements  for  Registration 

1309.21    Persons  required  to  register, 
(a)  Every  person  who  distributes, 
mports,  or  exports  any  List  I  chemical, 
tther  than  those  List  I  chemicals 
I  :ontained  in  a  product  exempted  under 
i  1310.01(f)(l)(iv)  of  this  chapter,  or 
vho  proposes  to  engage  in  the 
listribution.  importation,  or  exportation 
)f  any  List  I  chemical,  shall  obtain 


annually  a  registration  specific  to  the 
List  I  chemicals  to  be  handled,  unless 
exempted  by  law  or  pursuant  to 
§§  1309.24-1309.27.  Only  persons 
actually  engaged  in  such  activities  are 
required  to  obtain  a  registration;  related 
or  affiliated  persons  who  are,  not 
engaged  in  such  activities  are  not 
required  to  be  registered,  (For  example, 
a  stockholder  or  parent  corporation  of  a 
corporation  distributing  List  I  chemicals 
is  not  required  to  obtain  a  registration.) 

(b)  Every  person  who  distributes  or 
exports  a  List  I  chemical  they  have 
manufactured,  other  than  a  List  I 
chemical  contained  in  a  product 
exempted  under  §1310.01(f)(l)(iv)  of 
this  chapter,  or  proposes  to  distribute  or 
export  a  List  I  chemical  they  have 
manufactured,  shall  obtain  annually  a 
registration  specific  to  the  List  I 
chemicals  to  be  handled,  unless 
exempted  by  law  or  pursuant  to 
§§1309.24-1309.27. 

§  1 309.22    Separate  registration  for 
independent  activities. 

(a)  The  following  groups  of  activities 
are  deemed  to  be  independent  of  each 
other: 

(1)  Retail  distributing  of  List  I 
chemicals; 

(2)  Non-Retail  distributing  of  List  I 
chemicals; 

(3)  Importing  List  I  chemicals;  and 

(4)  Exporting  List  I  chemicals. 

(b)  Every  person  who  engages' in  more 
than  one  group  of  independent  activities 
shall  obtain  a  separate  registration  for 
each  group  of  activities,  unless 
otherwise  exempted  by  the  Act  or 

§§  1309.24-1309.26.  except  that  a 
person  registered  to  import  any  List  I 
chemical  shall  be  authorized  to 
distribute  that  List  I  chemical,  but  no       { 
other  chemical  that  the  person  is  not 
registered  to  import. 

§1309.23    Separate  registration  for 
separate  locations. 

(a)  A  separate  registration  is  required 
for  each  principal  place  of  business  at 
one  general  physical  location  where  List 
I  chemicals  are  distributed,  imported,  or 
exported  by  a  person. 

(b)  The  following  locations  shall  be 
deemed  to  be  places  not  subject  to  the 
registration  requirement: 

(1)  A  warehouse  where  List  I 
chemicals  are  stored  by  or  on  behalf  of 
a  registered  person,  imless  such 
chemicals  are  distributed  directly  from 
such  warehouse  to  locations  other  than 
the  registered  location  from  which  the 
chemicals  were  originally  delivered; 
and 

(2)  An  office  used  by  agents  of  a 
registrant  where  sales  of  List  I  chemicals 
are  solicited,  made,  or  supervised  but 


which  neither  contains  such  chemicals 
(other  than  chemicals  for  display 
purposes)  nor  serves  as  a  distribution 
point  for  filling  sales  orders. 

§  1 309.24    Exemption  of  agents  and 


The  requirement  of  registration  is 
waived  for  any  agent  or  employee  of  a 
person  who  is  registered  to  engage  in 
any  group  of  independent  activities,  if 
such  agent  or  employee  is  acting  in  the 
usual  course  of  his  or  her  business  or 
employment. 

§1309,15    ExampOon  of  certain  controlled 
substance  rsgistrants. 

(a)  The  requirement  of  registration  is 
waived  Cor  any  person  who  distributes 
a  product  containing  a  List  I  chemical 
that  is  regulated  pursuant  to 

§  1310.01(f)(l)(iv)  of  this  chapter,  if  that 
person  is  registered  with  the 
Administration  to  manufacture, 
distribute  or  dispense  a  controlled 
substance. 

(b)  The  requirement  of  registration  is 
waived  for  any  person  who  imports  or 
exports  a  product  containing  a  List  I 
chemical  that  is  regulated  pursuant  to 

§  1310.01(f)(l)(iv)  of  this  chapter,  if  that 
person  is  registered  with  the 
Administration  to  engage  in  the  same 
activiw^with  a  controlled  substance. 

(c)  Tne  Administrator  may,  upon 
finding  that  continuation  of  the  waiver 
would  not  be  in  the  pubUc  interest, 
suspend  or  revere  a  person's  waiver 
pursiiant  to  the  procedures  set  forth  in 
§§  1309.43-1309.46  and  1309.51- 
1309.57.  In  considering  the  revocation 
or  suspension  of  a  person's  waiver,  the 
Administrator  shall  also  consider 
whether  action  to  revoke  or  suspend  the 
person's  controlled  substance 
registration  pursuant  to  21  U.S.C.  824  is 
warranted. 

(d)  Any  person  exempted  from  the 
registration  requirement  under  this 
section  shall  comply  with  the  security 
requirements  set  forth  in  §  1309.71- 
1309.73  and  the  recordkeeping  and 
reporting  requirements  set  for3i  under 
parts  1310  and  1313  of  this  chapter. 

§1309.26    Exemption  of  law  enforcement 
officials. 

(a)  The  requirement  of  registration  is 
waived  for  the  following  persons  in  the 
circumstances  described  in  this  section: 

(1)  Any  officer  or  employee  of  the 
Administration,  any  officer  of  the  U.S. 
Customs  Service,  any  officer  or 
employee  of  the  United  States  Food  and 
Drug  Administration,  any  other  Federal 
officer  who  is  lawfully  engaged  in  the 
enforcement  of  any  Federal  law  relating 
to  listed  chemicals,  controlled 
substances,  drugs  or  customs,  and  is 
duly  authorized  to  possess  and 


distribute  List  I  chemicals  in  the  course 
of  official  duties;  and 

(2)  Any  officer  or  employee  of  any 
State,  or  any  political  subdivision  or 
agency  thereof,  who  is  engaged  in  the 
enforcement  of  any  State  or  local  law 
relating  to  listed  chemicals  and 
controlled  substances  and  is  duly 
authorized  to  possess  and  distribute  List 
I  chemicals  in  the  coiu^e  of  his  official 
duties. 

(b)  Any  official  exempted  by  this 
section  may,  when  acting  in  the  course 
of  official  duties,  possess  any  List  I 
chemical  and  distribute  any  such 
chemical  to  any  other  official  who  is 
also  exempted  by  this  section  and  acting 
in  the  course  of  official  duties. 

§1309.27    Exemption  of  certain 
manufacturers. 

The  requirement  of  registration  is 
waived  for  any  manufacturer  of  a  List  I 
chemical,  if  that  chemical  is  produced 
solely  for  internal  consumption  by  the 
manufacturer  and  there  is  no 
subsequent  distribution  or  exportation 
of  the  List  I  chemical. 

Application  for  Registration 

§  1 309.31    Time  for  appf icatfon  for 
registration;  expiration  data. 

(a)  Any  person  who  is  required  to  be 
registered  and  who  is  not  so  registered 
may  apply  for  registration  at  any  time. 
No  person  required  to  be  registered  shall 
engage  in  any  activity  for  which 
registration  is  required  until  the 
appHcation  for  registration  is  approved 
and  a  Certificate  of  Registration  is 
issued  by  the  Administrator  to  such 
person. 

(b)  Any  person  who  is  registered  may 
apply  to  be  reregistered  not  more  than 
60  days  before  the  expiration  date  of  his 
registration. 

(c)  At  the  time  a  person  is  first 
registered,  that  person  shall  be  assigned 
to  one  of  twelve  groups,  whidi  shall 
correspond  to  the  months  of  the  year. 
The  expiration  date  of  the  registrations 
of  all  registrants  within  any  group  will 
be  the  last  day  of  the  month  designated 
for  that  group.  In  assigning  any  of  the 
above  persons  to  a  group,  the 
Administration  may  select  a  group  the 
expiration  date  of  which  is  less  than  one 
year  from  the  date  such  business 
activity  was  registered.  If  the  person  is 
assigned  to  a  group  which  has  an 
expiration  date  less  than  eleven  months 
from  the  date  of  which  the  person  is 
registered,  the  registration  shall  not 
expire  until  one  year  from  that 
expiration  date;  in  all  other  cases,  the 
registration  shall  expire  on  the 
expiration  date  following  the  date  on 
which  the  perscm  is  registered. 


§  1309.32    AppMcation  forms;  contents; 
signature. 

(a)  Any  person  who  is  required  to  be 
registered  pursuant  to  §  1309.21  and  is 
not  so  registered,  shall  apply  on  DEA 
Form  510. 

(b)  Any  person  who  is  registered 
pursuant  to  §  1309.21.  shall  apply  for 
reregistration  on  DEA  Form  510a. 

(cjDEA  Form  510  may  be  obtained  at 
any  divisional  office  of  the . 
Administration  or  by  writing  to  the 
Registration  Unit,  Drug  Enforcement 
Administration,  Department  of  Justice. 
Post  Office  Box  28083,  Central  Station. 
Washington,  DC  20005.  DEA  Form  510a 
wrill  be  mailed  to  each  List  I  chemical 
registrant  approximately  60  days  before 
the  expiration  date  of  his  or  her 
registration;  if  any  registered  person 
does  not  receive  such  forms  within  45 
days  before  the  expiration  date  of  the 
registration,  notice  must  be  promptly 
given  of  such  fact  and  DEA  Form  5lba 
must  be  requested  by  writing  to  the 
Registration  Unit  of  the  Administration 
at  the  foregoing  address. 

(d)  Each  application  for  registration 
shall  include  the  Administration 
Chemical  Code  Number,  as  set  forth  in 
§  1310.02  of  this  chapter,  for  each  List 
I  chemical  to  be  distributed,  imported, 
or  exported. 

(e)  Registration  shall  not  entitle  a 
person  to  engage  in  any  activity  vyith 
any  List  I  chemical  not  specified  in  his 
or  her  appUcation. 

(f)  Each  appUcation  shall  include  all 
information  called  for  in  the  form, 
unless  the  item  is  not  appUcable,  in 
which  case  this  fact  shall  be  indicated. 

(g)  Each  apphcation,  attachment,  or 
other  document  filed  as  part  of  an 
application,  shall  be  signed  by  the 
appUcant,  if  an  individual;  by  a  partner 
of  the  applicant,  if  a  partnership;  or  by 
an  officer  of  the  applicant,  if  a 
corporation,  corpK)rate  division, 
association,  trust  or  other  entity.  An 
applicant  may  authorize  one  or  more 
individuals,  who  would  not  otherwise 
be  authorized  to  do  so,  to  sign 
applications  for  the^appUcant  by  filing 
with  the  apphcation  or  other  document 
a  power  or  attorney  for  each  such 
individual.  The  power  of  attorney  shall 
be  signed  by  a  person  whose  is 
authorized  to  sign  applications  under 
this  paragraph  and  shall  contain  the 
signature  of  the  individual  being 
authorized  to  sign  the  apphcation  or 
other  dociunent.  The  power  of  attorney 
shall  be  vaUd  until  revoked  by  the 
apphcant. 

§  1309.33    Filing  of  appHcation;  joint  filings. 

(a)  All  applications  for  registration 
shall  be  submitted  for  filing  to  the 
Registration  Unit.  Drug  Enforcement 
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Administration,  Chemical  Registration/ 
ODC,  Post  Office  Box  2427,  Arlington, 
Virginia  22202-2427.  The  appropriate 
registration  fee  and  any  required 
attachments  must  accompany  the 
appUcation. 

(b)  Any  person  required  to  obtain 
more  than  one  registration  may  submit 
all  applications  in  one  package.  Each 
application  must  be  complete  and  must 
not  refer  to  any  accompanying 
appUcation  for  required  information. 

§  1309.34    Acceptance  for  filing;  defective 
applications. 

(a)  AppUcations  submitted  for  filing 
are  dated  upon  receipt.  If  found  to  be 
complete,  the  appUcation  will  be 
accepted  for  filing.  Applications  failing 
to  comply  with  the  requirements  of  this 
part  will  not  generally  be  accepted  for 
fiUng.  hi  the  case  of  minor  defects  as  to 
completeness,  the  Administrator  may 
accept  the  application  for  fiUng  with  a 
request  to  the  applicant  for  additional 
information.  A  defective  appUcation 
will  be  returned  to  the  applicant  within 
10  days  of  receipt  with  a  statement  of 
the  reason  for  not  accepting  the 
application  for  filing.  A  defective 
application  may  be  corrected  and 
resubmitted  for  filing  at  any  time. 

fb)  Accepting  an  appUcation  for  filing 
does  not  preclude  any  subsequent 
request  for  additional  information- 
pursuant  to  §  1309.35  and  has  no 
bearing  on  whether  the  application  will 
be  granted. 

§1309.35    Additional  information.     - 

The  Administrator  may  require  an 
applicant  to  submit  such  documents  or 
written  statements  of  fact  relevant  to  the 
application  as  he  deems  necessary  to 
determine  whether  the  application 
should  be  granted.  The  failure  of  the 
applicant  to  provide  such  documents  or 
statements  within  a  reasonable  tim§ 
after  being  requested  to  do  so  shall  be 
deemed  to  be  a  waiver  by  the  applicant 
of  an  opportunity  to  present  such 
documents  or  facts  for  consideration  by 
the  Administrator  in  granting  or 
denying  the  application. 

§  1309.36    Antendments  to  and  withdrawals 
of  applications. 

(a)  An  application  may  be  amended  or 
withdrawn.withoul  permission  of  the 
Administrator  at  any  time  before  the 
date  on  which  the  applicant  receives  an 
order  to  show  cause  pursuant  to 

§  1309.46.  An  appUcation  may  be 
amended  or  withdravkTi  with  permission 
of  the  Administrator  at  any  time  where 
good  cause  is  shown  by  the  applicant  or 
where  the  amendment  or  withdrawal  is 
in  the  pubUc  interest. 

(b)  After  an  appUcation  has  been 
accepted  for  filing,  the  request  by  the 


ippUcant  that  it  be  returned  or  the 
ailure  of  the  applicant  to  respond  to 
)fficial  correspondence  regarding  the 
ipplication,  including  a  request  that  the 
ipplicant  submit  the  required  fee,  when 
sent  by  registered  or  certified  mail, 
eturn  receipt  requested,  shall  be 
leemed  to  be  a  withdrawal  of  the 
ipplication. 

Vction  of  Applications  for  Registration: 
levocation  or  Suspension  of 
.egistration 


" 


\  1 309.41    Administrative  review  generally. 

The  Administrator  may  inspect,  or 
I  ause  to  be  inspected,  the  establishment 
I  »f  an  appUcant  or  registrant,  pursuant  to 
1  ubpart  A  of  part  1316  of  this  chapter. 
'  'he  Administrator  shall  review  the 

ipplication  for  registration  and  other 

nformation  gathered  by  the 

Administrator  regarding  an  appUcant  in 
( trder  to  determine  whether  the 
i  ipplicable  standards  of  section  303  of 

he  Act  (21  U.S.C.  823)  have  been  met 

y  the  applicant. 

(  1309.42    Certificate  of  registration;  denial 
I  >i  registration. 

(a)  The  Administrator  shall  issue  a 

I  :ertificate  of  Registration  (DEA  Form 
1  11)  to  an  appUcant  if  the  issuance  of 
1  egistration  or  reregistration  is  required 
I  mder  the  applicable  provisions  of 

ection  303  of  the  Act  (21  U.S.C.  823). 

a  the  event  that  the  issuance  of 
I  egistration  or  reregfstration  is  not 
I  squired,  the  Administrator  shall  deny 
trie  application.  Before  denying  any 
jpplication,  the  Administrator  shall 
i  5sue  an  order  to  show  cause  pursuant 
1 3  §  1309.46  and,  if  requested  by  the 
i  pplicant,  shall  hold  a  hearing  on  the 
i  pplication  pursuant  to  §  1309.51. 

(b)  The  Certificate  of  Registration 

(  DEA  Form  511)  shaU  contain  the  name. 
i  ddress,  and  registration  number  of  the 
I  Jgistrant,  the  activity  authorized  by  the 
I  jgistration,  the  amount  of  fee  paid,  and 
t  le  expiration  date  of  the  registration. 
'  he  registrant  shaU  maintain  the 

<  ertificate  of  registration  at  the 
I  jgistered  location  in  a  readily 

r  Jtrievable  manner  and  shaU  permit 
i  ispection  of  the  certificate  by  any 
( fficial,  agent  or  employee  of  the 
1  dministration  or  of  any  Federal,  State, 
c  r  local  agency  engaged  in  enforcement 
c  f  laws  relating  to  List  I  chemicals  or 
c  Dntrolled  substances. 

<  1309.43    Suspension  or  revocation  of 
I  sgistration. 

(a)  The  Administrator  may  suspend 
a  ly  registration  pursuant  to  section 
3  04(a1  of  the  Act  (21  U.S.C.  824(a})  for 
£  ny  period  of  time  he  determines. 


(b)  The  Administrator  may  revoke  any 
registration  pursuant  to  section  304(a)  of 
the  Act  (21  U.S.C  824(a)). 

(c)  Before  revoking  or  suspending  any 
registration,  the  Administrator  shall 
issue  an  order  to  show  cause  pursuant 
to  §  1309.46  and,  if  requested  by  the 
registrant,  shall  hold  a  hearing  pursuant 
to  §  1309.51.  Notwithstanding  the 
requirements  of  this  Section,  however, 
the  Administrator  may  suspend  any 
registration  pending  a  final  order 
pursuant  to  §  1309.44. 

(d)  Upon  service  of  the  order  of  the 
Administrator  suspending  or  revoking 
registration,  the  registrant  shall 
immediately  deUver  his  or  her 
Certificate  of  Registration  to  the  nearest 
office  of  the  Administration. 

§1309.44    Suspension  of  registration 
pending  final  order. 

(a)  The  Administrator  may  suspend 
any  registration  simultaneously  with  or 
at  any  time  subsequent  to  the  service 
upon  the  registrant  of  an  order  to  show 
cause  why  such  registration  should  not 
be  revoked  or  suspended,  in  any  case 
where  he  finds  that  there  is  an 
imminent  danger  to  the  public  health  or 
safety.  If  the  Administrator  so  suspends, 
he  shall  serve  with  the  order  to  show 
cause  pursuant  to  §  1309.46  an  order  of 
immediate  suspension  that  shall  contain 
a  statement  of  his  findings  regarding  the 
danger  to  public  health  or  safety. 

(b)  Upon  service  of  the  order  of 
immediate  suspension,  the  registrant 
shall  promptly  return  his  Certificate  of 
Registration  to  the  nearest  office  of  the 
Administration. 

(c)  Any  suspension  shall  continue  in 
effect  until  the  conclusion  of  all 
proceedings  upon  the  revocation  or 
suspension,  including  any  judicial 
review  thereof,  unless  sooner 
withdrawn  by  the  Administrator  or 
dissolved  by  a  court  of  competent 
jurisdiction.  Any  registrant  whose 
registration  is  suspended  under  this 
section  may  request  a  hearing  on  the 
revocation  or  suspension  of  his 
registration  at  a  time  earUer  then 
specified  in  the  order  to  show  cause 
pursuant  to  §  1309.46,  which  request 
shall  be  granted  by  the  Administrator, 
who  shall  fix  a  date  for  such  hearing  as 
early  as  reasonably  possible. 

§  1 309.45    Extension  of  registration 
pending  final  order. 

In  the  event  that  an  appUcant  for 
reregistration  (who  is  doing  business 
under  a  registration  previously  granted 
and  not  revoked  or  suspended)  has 
applied  for  reregistration  at  least  45 
days  before  the  date  on  which  the 
existing  registration  is  due  to  expire, 
and  the  Administrator  has  issued  no 
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order  on  the  appUcation  on  the  date  on 
which  the  existing  registration  is  due  to 
expire,  the  existing  registration  of  the 
appUcant  shall  automatically  be 
extended  and  continue  in  effect  until 
the  date  on  which  the  Administrator  so 
issues  his  order.  The  Administrator  may 
extend  any  other  existing  registration 
under  the  circiunstances  contemplated 
in  this  section  even  though  the 
registrant  failed  to  apply  for 
reregistration  at  least  45  days  before 
expiration  of  the  existing  registration, 
with  or  without  request  by  the 
registrant,  if  the  Administrator  finds 
that  such  extension  is  not  inconsistent 
with  the  pubUc  health  and  safety. 

§  1309.46    Order  to  show  cause. 

(a)  If,  upon  examination  of  the 
application  for  registration  from  any 
appUcant  and  other  information 
gatiiered  by  the  Administration 
regarding  the  applicant,  the 
Administrator  is  imable  to  make  the 
determinations  required  by  the 
applicable  provisions  of  section  303  of 
die  Act  (21  U.S.C.  823)  to  register  the 
applicant,  the  Administrator  shall  serve 
upon  the  appUcant  an  order  to  show 
cause  why  the  appUcation  for 
registration  should  not  be  denied. 

(b)  If,  upon  information  gathered  by 
the  Administration  regarding  any 
registrant,  the  Administrator  determines 
that  the  registration  of  such  registrant  is 
subject  to  suspension  or  revocation 
pursuant  to  section  304  of  the  Act  (21 
U.S.C;  824),  the  Administi-ator  shall 
serve  upon  the  registrant  an  order  to 
show  cause  why  the  registration  should 
not  be  revoked  or  suspended. 

(c)  The  order  to  show  cause  shall  call 
upon  the  appUcant  or  registrant  to 
appear  before  the  Administrator  at  a 
time  and  place  stated  in  the  order, 
which  shall  not  be  less  than  30  days 
after  the  date  of  receipt  of  the  order.  The 
order  to  show  cause  shall  also  contain 

a  statement  of  the  legal  basis  for  such 
hearing  and  for  the  denial,  revocation, 
or  suspension  of  registration  and  a 
summary  of  the  matters  of  fact  and  law 
asserted. 

(d)  Upon  receipt  of  an  order  to  show 
cause,  the  applicant  or  registrant  must, 
if  he  desires  a  hearing,  file  a  request  for 
a  hearing  pursuant  to  §  1309.54.  If  a 
hearing  is  requested,  the  Administrator 
shall  hold  a  hearing  at  the  time  and 
place  stated  in  the  order,  pursuant  to 
§1309.51. 

(e)  When  authorized  by  the 
Administrator,  any  agent  of  the 
Administration  may  serve  the  order  to 
show  cause. 


Hearings 

§  1309.51    Hearings  generally. 

(a)  In  any  case  where  the 
Administrator  shaU  hold  a  hearing  on 
any  registration  or  appUcation  therefor, 
the  procedures  for  such  hearing  shall  be 
governed  generally  by  the  adjudication 
procedures  set  forth  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
551-559)  and  specifically  by  sections 
303  and  304  of  the  Act  (21  U.S.C.  823- 
824),  by  §§  1309.51-1309.57,  and  by  the 
procedure  for  administrative  hearings 
under  the  Act  set  forth  m  §§  1316.41- 
1316.67  of  this  chapter. 

(b)  Any  hearing  under  this  part  shall 
be  independent  of,  and  not  in  lieu  of, 
criminal  prosecutions  or  other 
proceedings  under  the  Act  or  any  other 
law  of  the  United  States. 

§  1 309.52    Purpose  of  hearing. 

If  requested  by  a  person  entitled  to  a 
hearing,  the  Administrator  shall  hold  a 
hearing  for  the  purpose  of  receiving 
factual  evidence  regarding  the  issues 
involved  in  the  denial,  revocation,  or 
suspension  of  any  registration. 
Extensive  argimient  should  not  be 
offered  into  evidence  but  rather 
presented  in  opening  or  closing 
statements  of  counsel  or  in  memoranda 
or  proposed  fiindings  of  fact  and 
conclusions  of  law. 

§  1309.53    Waiver  or  modification  of  rules. 

The  Administrator  or  the  presiding 
officer  (with  respect  to  matters  pending 
before  him)  may  modify  or  waive  any 
rule  in  this  party  by  notice  in  advance 
of  the  hearing,  if  he  determines  that  no 
party  in  the  hearing  will  be  unduly 
prejudiced  and  the  ends  of  justice  will 
thereby  be  served.  Such  notice  of 
modification  or  waiver  shaU  be  made  a 
part  of  the  record  of  the  hearing. 

§  1 309.54    Request  for  hearing  or 
appearance;  waiver. 

(a)  Any  person  entitled  to  a  hearing 
pursuant  to  §§  1309.42  and  1309.43  and 
desiring  a  hearing  shall,  within  30  days 
after  the  date  of  receipt  of  the  order  to 
show  cause,  file  with  the  Administrator 
a  written  request  for  a  hearing  in  the 
form  prescribed  in  Section  1316.47  of 
this  chapter. 

(b)  Any  person  entitled  to  a  hearing 
pursuant  to  §§  1309.42  and  1309.43, 
within  the  period  permitted  for  fiUng  a 
request  for  a  hearing,  file  with  the 
Administrator  a  waiver  of  an 
opportunity  for  a  hearing,  together  with 
a  written  statement  reganiing  his 
position  on  the  matters  of  fact  and  law 
involved  in  such  hearing.  Such 
statement,  if  admissible,  shaU  be  made 
a  part  of  the  record  and  shall  be 
considered  in  Ught  of  the  lack  of 


opportunity  for  cross-examination  in 
determining  the  weight  to  be  attached  to 
matters  of  fact  asserted  therein. 

(c)  If  any  person  entitled  to  a  hearing 
pursuant  to  §§  1309.42  and  1309.43  fails 
to  file  a  request  for  a  hearing,  or  if  he 

so  files  and  fails  to  appear  at  the 
hearing,  he  shaU  be  deemed  to  have 
waived  his  opportunity  for  the  hearing, 
unless  he  shows  good  cause  for  such 
failure. 

(d)  If  any  person  entitled  to  a  hearing 
waives  or  is  deemed  to  waive  his  or  her 
opportunity  for  the  hearing,  the 
Administrator  may  cancel  the  hearing,  if 
scheduled,  and  issue  his  final  order 
pursuant  to  §  1309.57  without  a  hearing. 

§1309.55    Burden  of  proof. 

(a)  At  any  hearing  for  the  denial  of  a 
registration,  the  Administrator  shall 
have  the  bvuden  of  proving  that  the 
requirements  for  such  registration 
pursuant  to  section  303  of  the  Act  (21 
U.S.C.  823)  are  not  satisfied. 

(b)  At  any  hearing  for  the  revocation 
or  suspension  of  a  registration,  the 
Administrator  shall  have  the  burden  of 
proving  that  the  requirements  for  such 
revocation  or  suspension  pursuant  to 
section  304(a)  of  the  Act  (21  U.S.C. 
824(a))  are  satisfied. 

§  1 309.56    Time  and  piece  of  hearing. 

The  hearing  will  commence  at  the 
place  and  time  designated  in  the  order 
to  show  cause  or  notice  of  hearing 
published  in  the  Federal  Register 
(unless  expedited  pursuant  to 
§  1309.44(c))  but  thereafter  it  may  be 
moved  to  a  different  place  and  may  be 
continued  from  day  to  day  or  recessed 
to  a  later  day  without  notice  other  than 
announcement  thereof  by  the  presiding 
officer  at  the  hearing. 

§1309.57    Final  order. 

As  soon  as  practicable  after  the 
presiding  officer  has  certified  the  record 
to  the  Administrator,  the  Administrator 
shall  cause  to  be  published  in  the 
Federal  Register  his  final  order  in  the 
proceeding,  which  shall  set  forth  the 
final  rule  and  the  findings  of  fact  and 
conclusions  of  law  upon  which  the  rule 
is  based.  This  order  shall  specify  the 
date  on  which  it  shall  take  effect,  which 
date  shall  not  be  less  than  30  days  from 
the  date  of  pubUcation  in  the  Federal 
Register  unless  the  Administi-ator  finds 
that  the  public  interest  in  the  matter 
necessitates  an  earUer  effective  date,  in 
which  case  the  Administrator  shall 
specify  in  the  order  his  findings  as  to 
the  conditions  which  led  him  to 
conclude  that  an  earlier  effective  dale 
was  required. 
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Modification,  Transfer  and 
Termination  of  Registration 

§  1309.61    ModMcatlon  in  registratton. 

Any  registrant  may  apply  to  modify 
his  or  her  registration  to  authorize  the 
handling  of  additional  List  I  chemicals 
or  to  change  his  or  her  name  or  address, 
by  submitting  a  letter  of  request  to  the 
Drug  Enforcement  Administration, 
Chemical  Registration/ODC,  Post  Office 
Box  2427,  Arlington,  Virginia  22202- 
2427.  The  letter  shall  contain  the 
registrant's  name,  address,  and 
registration  number  as  printed  on  the 
certificate  of  registration,  and  the  List  I 
chemicals  to  be  added  to  his  registration 
or  the  new  name  or  address  and  shall  be 
signed  in  accordance  with  §  1309.32(g). 
No  fee  shall  be  required  to  be  paid  for 
the  modification.  The  request  for 
modification  shall  be  handled  in  the 
same  manner  as  an  application  for 
registration.  If  the  modification  in 
registration  is  approved,  the 
Administrator  shall  issue  a  new 
certificate  of  registration  (DEA  Form 
511)  to  the  registrant,  who  shall 
maintain  it  with  the  old  certificate  of 
registration  until  expiration. 

$  1 309.62    Terminatiofl  of  registration. 

The  registration  of  any  person  shall 
terminate  if  and  when  such  person  dies, 
ceases  legal  existence,  or  discontinues 
business  or  professional  practice.  Any 
registrant  who  ceases  legal  existence  or 
discontinues  business  or  professional 
practice  shall  notify  the  Administrator 
promptly  of  such  fact. 

§  1309.63    Transfer  of  registration. 

No  registration  or  any  authority 
conferred  thereby  shall  be  assigned  or 
otherwise  transferred  except  upon  such 
conditions  as  the  Administrator  may 
specifically  designate  and  then  only 
pursuant  to  his  written  consent. 

Security  Requirements 

§  1309.71    General  security  requirements. 

(a)  All  applicimts  and  registrants  shall 
provide  effective  controls  and 
procedures  to  guard  against  theft  and 
diversion  of  List  I  chemicals.  Specific 
attention  shall  be  paid  to  storage  of  and 
controlling  access  to  List  I  chemicals  as 
follows: 

(1)  Chemicals  shall  be  stored  in 
containers  sealed  in  such  a  manner  as 
to  indicate  any  attempts  at  tampering 
with  the  container.  Where  chemicals 
cannot  be  stored  in  sealed  containers, 
access  to  the  chemicals  should  be 
controlled  through  physical  means  or 
through  human  or  electronic 
monitoring. 

(2)  In  retail  settings  open  to  the  public 
where  drugs  containing  List  I  chemicals 
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th  3t  are  regulated  pursuant  to 
§  ,310.01(f)(l)(iv)ofthis  chapter  are 
d  stributed,  such  drugs  will  be  stocked 
behind  a  counter  where  only  employees 
have  access. 

Kb)  In  evaluating  the  effectiveness  of 
security  controls  and  procedures,  the 
Administrator  shall  consider  the 
following  factors: 

(1)  The  type.  form,  and  quantity  of 
L  St  I  chemicals  handled; 

(2)  The  location  of  the  premises  and 
til  B  relationship  such  location  bears  on 
til  e  secimty  n^ds; 

(3)  The  type  of  building  construction 
c(  mprising  the  facility  and  the  general 
cI  aracteristics  of  the  building  or 

bi  lildings; 

(4)  The  availability  of  electric 
di  lection  and  alarm  systems; 

(5)  The  extent  of  unsupervised  public 
a(  cess  to  the  facility; 

(6)  The  adequacy  of  supervision  over 
e  iployees  having  access  to  List  I 

c  emicals; 

(7)  The  procedures  for  handling 
besiness  guests,  visitors,  maintenance 

trsonnel,  and  nonemployee  service 
krsonnel  in  areas  where  List  I 
[emicals  are  processed  or  stored; 
1(8)  The  adequacy  of  the  registrant's  or 
)plicant's  systems  for  monitoring  the 
receipt,  distribution,  and  disposition  of 
L  St  I  chemicals  in  its  operations, 
(c)  Any  registrant  or  applicant 
d  isiring  to  determine  whether  a 
p  oposed  system  of  security  controls 
aad  procedures  is  adequate  may  submit 
n;  aterials  and  plans  regarding  the 
p  oposed  security  controls  and 
p:  ocedures  either  to  the  Special  Agent 
ii  Charge  in  the  region  in  which  the 
s(  curity  controls  and  procedures  will  be 
u  led,  or  to  the  Chemical  Operations 
S  iction  Office  of  Diversion  Control, 
D  rug  Enforcement  Administration, 

V  ashington,  DC  20537. 

§  1309.72    Felony  conviction;  employer 
n  sponslbilities. 

(a)  The  registrant  shall  not  employ,  as 
a  I  agent  or  employee  who  has  access  to 
L  St  I  chemicals,  any  person  who  has 

b  sen  convicted  of  a  felony  offense 
r  lating  to  controlled  substances  of 
1:  sted  chemicals  or  who  has,  at  any 
ti  me,  had  an  application  for  registration 

V  ith  the  DEA  denied,  had  a  DEA 

ri  gistration  revoked  or  has  surrendered 
a  DEA  registration  for  cause.  For 
p  irposes  of  this  subsection,  the  term 
"  or  cause"  means  a  surrender  in  lieu  of, 
c  '  as  a  consequence  of,  any  Federal  or 
£  :ate  administrative,  civil  or  criminal 
a  :tion  resulting  from  an  investigation  of 
t  le  individual's  handling  of  controlled 
s  ibstances  or  listed  chemicals. 

(b)  It  is  the  position  of  DEA  that 

e  nployees  who  possess,  sell,  use  or 


divert  listed  chemicals  or  controlled 
substances  will  subject  themselves  not 
only  to  State  or  Federal  prosecution  for 
any  ilUcit  activity,  but  shall  also 
immediately  become  the  subject  of 
independent  action  regarding  their 
continued  employment.  The  employer 
will  assess  the  seriousness  of  the 
employee's  violation,  the  position  of 
responsibility  held  by  the  employee, 
past  record  of  employment,  etc.,  in 
determining  wheUier  to  suspend, 
trtmsfer,  terminate  or  take  other  action 
against  the  employee. 

§  1 309.73    Employee  responsibility  to 
report  diversion. 

Reports  of  listed  chemical  diversion 
by  fellow  employees  is  not  only  a 
necessary  part  of  an  overall  employee 
security -program  but  also  serves  the 
public  interest  at  large.  It  is,  therefore, 
the  position  of  DEA  that  an  employee 
who  has  knowledge  of  diversion  from 
his  employer  by  a  fellow  employee  has 
an  obligation  to  report  such  information 
to  a  responsible  sectirity  official  of  the 
employer.  The  employer  shall  treat  such 
information  as  confidential  and  shall 
take  all  reasonable  steps  to  protect  the 
confidentiality  of  the  information  and 
the  identity  of  the  employee  furnishing 
information.  A  failure  to  report 
information  of  chemical  diversion  will 
be  considered  in  determining  the 
feasibility  of  continuing  to  allow  an 
employee  to  work  in  an  area  with  access 
to  chemicals.  The  employer  shall  inform 
all  employees  concerning  this  policy. 

in.  21  CFR  Part  1310  is  proposed  to 
be  amended  as  follows: 

PART  1310— {AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802. 830, 871(b). 

2.  Section  1310.01  is  proposed  to  be 
amended  by  revising  paragraphs  (b).  (c). 
(d),  (e),  (f)  and  (g).  redesignating 
paragraph  (k)  as  paragraph  (m)  and 
adding  new  paragraphs  (k)  and  (1)  as 
follows: 

§1310.01    Definitions. 

***** 

(b)  The  term  listed  chemical  means 
anv  List  I  chemical  or  List  II  chemical. 

(c)  The  term  List  I  chemical  means  a 
chemical  specifically  designated  by  the 
Administrator  in  Section  1310.G2{a) 
that,  in  addition  to  legitimate  uses,  is 
used  in  manufacturing  a  controlled 
substance  in  violation  of  the  Act  and  is 
important  to  the  manufactiue  of  a 
controlled  substance. 

(d)  The  term  List  II  chemical  means  a 
chemical,  other  than  a  List  I  chemical, 
specifically  designated  by  the 


Administrator  in  §  1310.02(b)  that,  in 
addition  to  legitimate  uses,  is  used  in 
manufacturing  a  controlled  substance  in 
violation  of  the  Act. 

(e)  The  term  regulated  person  means 
any  individual,  corporation, 
partnership,  association,  or  other  legal 
entity  who  manufactures,  distributes, 
imports,  or  exports  a  Usted  chemical,  a 
tableting  machine,  or  an  encapsulating 
machine,  or  who  acts  as  a  broker  or 
trader  for  an  international  transaction 
involving  a  fisted  chemical,  tableting 
machine,  or  encapsulating  machine. 

(f)  The  term  regulated  transaction 
means: 

(1)  A  distribution,  receipt,  sale,  or 
importation,  or  exportation  of  a  listed 
chemical,  or  an  international  transaction 
involving  shipment  of  a  Usted  chemical, 
or  if  the  Administrator  establishes  a 
threshold  amount  for  a  specific  listed 
chemical,  a  threshold  amount  as 
determined  by  the  Administrator,  which 
includes  a  cumulative  threshold  amount 
for  multiple  transactions,  of  a  listed 
chemical,  except  that  such  term  does 
not  include: 

(i)  A  domestic  lawful  distribution  in 
the  usual  course  of  business  between 
agents  or  employees  of  a  single 
regulated  person;  in  this  context,  agents 
or  employees  means  individuals  under 
the  direct  management  and  control  of 
the  regulated  person; 

(ii)  A  delivery  of  a  listed  chemical  to 
or  by  a  common  or  contract  carrier  for 
carriage  in  the  lawful  and  usual  course 
of  the  business  of  the  common  or 
contract  carrier,  or  to  or  by  a 
warehouseman  for  storage  in  the  lawful 
and  usual  course  of  the  business  of  the 
warehouseman,  except  that  if  the 
carriage  or  storage  is  in  connection  with 
the  distribution,  importation,  or 
exportation  of  a  hsted  chemical  to  a 
third  person,  this  paragraph  does  not 
relieve  a  distributor,  importer,  or 
exporter  from  comphance  with  this  part 
or  narts  1309  and  1313  of  this  chapter; 

(lii)  Any  category  of  transaction  or 
any  category  of  transaction  for  a  specific 
listed  chemical  or  chemicals  specified 
by  regulation  of  the  Administrator  as 
excluded  from  this  definition  as 
unnecessary  for  enforcement  of  the  Act; 

(iv)  Any  transaction  in  a  fisted 
chemical  that  is  contained  in  a  drug  that 
may  be  marketed  or  distributed  lawfully 
in  the  United  States  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  imless — 

(A)  The  drug  contain  ephedrine  or  its 
salts,  optical  isomers,  or  salts  of  optical 
isomers  as  the  only  active  medicinal 
ingredient  or  contains  ephedrine  or  its 
salts,  optical  isomers  or  salts  of  optical 
isomers  and  therapeutically 
insignificant  quantities  of  another  active 
medicinal  ingredient.  For  purposes  of 


this  paragraph,  the  term 
"therapeutically  insignificant 
quantities"  shall  apply  if  the  product 
formulation  (i.e.,  the  quafitative  and 
quantitative  composition  of  active 
ingredients  within  the  product)  is  not 
Hsted  in  any  of  the  following 
compendiums: 

[1]  American  Pharmaceutical 
Association  (APhA)  Handbook  of 
Nonprescription  Drugs; 

[2]  Drug  Facts  and  Comparisons 
(pubhshed  by  Wolters  Kluwer 
Company);  or 

(5)  USP  DI  (published  by  authority  of 
the  United  States  Pharmacopeial 
Convention,  Inc.); 

(4)  Or  the  product  is  not  listed  in 
§  1310.15  as  an  exempt  drug  product. 
For  drug  products  having  formulations 
not  found  in  the  above  compendiums, 
the  Administrator  shall  determine, 
pursuant  to  a  written  request  as 
specified  in  §  1310.14.  whether  the 
active  medicinal  ingredients  are  present 
in  quantities  considered  therapeutically 
significant  for  purposes  of  this 
paragraph. 

(B)  The  Administrator  has  determined 
that  the  drug  or  group  of  drugs  is  being 
diverted  to  obtain  the  listed  chemical 
for  use  in  the  ilficit  production  of  a 
controlled  substance;  and 

(C)  The  quantity  of  ephedrine  or  other 
Usted  chemical  contained  in  the  drug 
included  in  the  transaction  or  multiple 
transaction  equals  or  exceeds  the 
threshold  estabUshed  for  that  chemical 
by  the  Administrator;  or 

(v)  Any  transaction  in  a  chemical 
mixture  listed  in  §  1310.13. 

(g)  The  term  chemical  mixture  means 
a  combination  of  two  or  more  chemical 
substances,  at  least  one  of  which  is  not 
a  Usted  chemical,  except  that  such  term 
does  not  include  any  combination  of  a 
listed  chemical  with  another  chemical 
that  is  present  solely  as  an  impurity  or 
which  has  been  created  to  evade  the 
requirements  of  the  act. 
***** 

(k)  The  terms  broker  and  trader  mean 
any  individual,  corporation,  corporate 
division,  partnership,  association,  or 
other  legal  entity  which  assists  in 
arranging  an  international  transaction  in 
a  Usted  chemical  by — 

(1)  Negotiating  contracts; 

(2)  Serving  as  an  agent  or 
intermediary;  or 

(3)  Bringing  together  a  buyer  and 
seller,  a  buyer  and  transporter,  or  a 
seller  and  transporter. 

(1)  The  term  international  transaction 
means  a  transaction  involving  the 
shipment  of  a  Usted  chemical  across  an 
international  border  (other  than  a 
United  States  border)  in  which  a  broker 


or  trader  located  in  the  United  States 
participates. 

•        *        *        »        • 

3.  Section  1310.02  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§1310.02    Substances  covered. 

The  following  chemicals  have  been 
specifically  designated  by  the 
Administrator  of  the  Drug  Enforcement 
Administration  as  the  Usted  chemicals 
subject  to  the  provisions  of  this  part  and 
parts  1309  and  1313  of  this  chapter. 
Each  chemical  has  been  assigned  the 
DEA  Chemical  Code  Number  set  forth 
opposite  it. 

(a)  List  I  chemicals: 

(1)  Anthranilic  acid,  its  esters,  and  its 

salts .; 8530 

(2)  Benzyl  cyanide 8570 

(3)  Ephedrine,  its  salts,  optical 
isomers,  and  salts  of  optical 

isomers 8113 

(4)  Ergonovine  and  its  salts 8675 

(5)  Ergotamine  and  its  salts 8676 

(6)  N-Acetylanthranilic  acid,  its  esters. 

and  its  salts 8522 

(7)  Norpseudoephedrine,  its  salts, 
optical  isomers,  and  salts  of  optical 
isomers 8317 

(8)  Phenylacetic  acid,  its  esters,  and 

its  sails 8791 

(9)  Phenylpropanolamine,  its  salts, 
optical  isomers,  and  salts  of  opUcal 
isomers 1225 

(10)  Piperidine  and  its  salts 2704 

(11)  Pseudoephedrine,  its  salts, 
optical  isomers,  and  salts  of  optical 
isomers 8112 

(12)  3,4-Methylenedioxyphenyl-2- 
propanone 8502 

(13)  Methylamine  and  its  salts 8520 

(14)  Ethylamine  and  its  salts 8678 

(15)  Propionic  anhydride 8328 

(16)  Insosafirole  (Isosafrole) 8704 

(17)  Safrole 8323 

(18)  Piperonal 8750 

(19)  N-Methylephedrine,  its  salts, 
optical  isomers,  and  salts  of  optical 
isomers  (N-Methylephedrine) 8115 

(20)  N-Methylpseudoephedrine,  its 
salts,  optical  isomers,  and  salts  of 
optical  isomers 8119 

(21)  Hydriotic  acid  (Hydriodic  Acid) 
6695 

(22)  Benzaldehyde 8256 

(23)  Nitroethane 6724 

(b)  List  II  Chemicals: 

(1)  Acetic  anhydride 8519 

(2)  Acetone 6532 

(3)  Benzyl  chloride 8568 

(4)  Ethyl  ether „ 6S84 

(5)  Potassium  permanganate 6579 

(6)  2-Butanone  (or  Methyl  Ethyl 

Ketone  or  MEK) „ 6714 

(7)  Toluene 6594 

(8)  Hydrochloric  acid 6545 

(9)  Sulfuric  acid , 6552 

4.  Section  1310.03  is  proposed  to  oe 
amended  by  redesignating  the 
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introductory  text  as  paragraph  (a)  and 
adding  a  new  paragraph  (b)  as  follows: 

.$1310.03    Pwsons  raquired  to  keep 
records  and  file  reports. 

(a)*  •  • 

(b)  Each  regulated  person  who 
manufactures  a  Usted  chemical  shall  file 
reports  regarding  such  manufacture  as 
specified  by  S  1310.05.  However,  a 
manufacturer  of  a  drug  product  that  is 
exempted  under  §  1310.01(f)(l)(iv)  shall 
not  be  required  to  Gle  reports  regarding 
such  raanufactxire. 

5.  Section  1310.04  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b). 
and  (f)(1),  introductory  text,  removing 
paragraphs  (f)(l)(xv),  (f)(l)(xxi),  and 
(0(l)(xxiii);  redesignating  paragraphs 
(f)(1)  (xvi)  through  (xx)  as  (f)(1)  (xv) 
tlutiugh  (xix),  paragraph  (f)(1)  (xxii)  as 
(f)(1)  (xx)  and  paragraph  (f)(1)  (xxiv)  as 
(f)(1)  (xxi);  and  adding  new  paragraphs 
(f)(1)  (xxii)  and  (xxiii),  revising  (f)(2), 
introductory  test  and  (f)(2)(iv)  to  read  as 
follows: 

§  1310.04    Maintenance  of  records. 

(a)  Every  record  required  to  be  kept 
subject  to  Section  1310.03  for  a  List  I 
chemical,  a  tableting  machine,  or  an 
encapsulating  machine  shall  be  kept  by 
the  regulated  person  for  four  years  after 
the  date  of  the  transaction. 

(b)  Every  record  required  to  be  kept 
.subject  to  Section  1310.03  for  List  11 
chemical  shall  be  kept  by  the  regulated 
person  for  two  years  after  the  date  of  the 
transaction. 


(fl  •  *  •  - 

(1)  List  I  Chemicals- 

Chemical 

ThreshoWby 
ttase  weight 

0)  •  •  • 

(xxii)  Benzakiehycie  

(xxiii)  Nitroethane 

4  kilograms. 
2.5  kilograms. 

(2)  List  II  Chemicals: 

(i)*   •  • 

(iv)  Exports,  transshipments  and 
international  transactions  to  Designated 
Countries  set  forth  ia  Section 
1310.08(b). 
»        •        »        »        » 

6.  Section  ISl'o.OS  is  proposed  to  be 
amended  by  redesignating  paragraphs 
(a)(2)  through  (a)(4)  as  paragraphs  (a)(3) 
through  (a)(5),  adding  a  new  paragraph 
(a)(2).  revising  paragraph  (b),  and 
adding  a  new  paragraph  (d)  to  read  as 
follows:  * 

§1310.05    Reports. 

(a)  •  •   * 

(2)  Any  regulated  transaction  with  a 
person  not  registered  with  DEA  who  is 
obtaining  within  a  calendar  month  and 
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qt  mtity  of  375  dosage  imits  or  more  of 
a  I  rug  product  containing  ephedrine, 
w  lich  is  regulated  pursuant  to 
§  310.01(f)(l)(iv).  Tlie  requirement  to 
m  ike  such  reports  is  waived  if  a 

acist  employed  by  the  regulated 
son  considts  with  the  piut:haser 
arding  the  appropriate  uses  and 
ing  of  the  product  for  legitimate 
mf  dical  purposes  and  includes 
dc  cumentation  of  the  consultation  in 
thf  record  of  the  transaction. 
•        •        *        • 

b)  Each  report  submitted  pursuant  to 
piagraphs  (a)(1),  (a)(3),  (a)(4),  and  (a)(5) 
of  this  section  shall,  whenever  possible, 
b(  made  orally  to  the  DEA  Divisional 
dfece  for  the  area  in  which  the 
reiulated  person  making  the  report  is 
lo  :ated  at  the  earliest  practicable 
o[  portunity  after  the  regulated  person 
be  :oraes  aware  of  the  circumstances 
in  -olved  and  as  much  in  advance  of  the 
CO  delusion  of  the  transaction  as 
pc  ssible.  Written  reports  of  transactions 
li)  ted  in  paragraphs  (a)(1),  (a)(4)  and 
(a  (5)  of  this  section  will  subsequently 
bt  filed  as  set  forth  in  §  1310.06  within 
1 5  days  after  the  regulated  person 
be  [:omes  aware  of  the  circumstances  of 
th ;  event.  Written  reports  of 
tn  nsactions  listed  in  paragraph  (a)(2)  of 
th  s  section  shall  be  submitted  to  the 
D  ;a  Divisional  Office  for  the  area  in 
w  lich  the  regulated  person  making  the 
re  )ort  is  located  within  5  days  following 
th  !  end  of  the  calendar  month  in  which 
til  >  transaction  took  place.  A  transaction 
m  ly  not  be  completed  with  a  person 
w  JO  description  or  identifying 
ch  aracteristic  has  previously  been 
fu  -nished  to  the  regulated  person  by  the 
Ai  [ministration  unless  the  transaction  is 
af  proved  by  the  Administration. 
***** 

d)  Each  regulated  bulk  manufacturer 
oi  a  listed  chemical  shall  submit 
m  mufacturing,  inventory,  transaction 
ar  d  use  data  on  an  aimual  basis  as  set 
fo  th  in  §  1310.06  (h).  For  purposes  of 
th  IS  paragraph  only,  the  term  bulk 
m  mufacturer  means  a  person  who 
pi  oduces  a  listed  chemical  by  means  of 
cl  emical  s>Tithesis  or  by  extraction  from 
ot  ler  substances.  The  term  bulk 
m  mufacturer  does  not  include  persons 
w  lose  sole  activity  consists  of  the 
re  packaging  or  relabeling  of  listed 
cl  emical  products  or  the  manufacture  of 
di  ug  products  containing  listed 
cl  emicals.  This  data  shall  be  submitted 
ai  nually  to  the  Drug  and  Chemical 
E'  aluation  Section,  Drug  Enforcement 
A  hninistration  (DEA),  Washington  IX^ 
21  537,  on  or  before  the  31st  day  of 
Ja  mary  of  the  year  immediately     » 
fc  lowing  the  period  for  which 
SI  bmitted.  This  reporting  requirement 


does  not  apply  to  drug  products  which 
are  exempted  under  21  U.S.c.  802 
(39)(A)(iv)  except  as  set  forth  in 
§  1310.06  (h)(5).  Each  report  shall  be 
submitted  on  company  letterhead  and 
signed  by  an  appropriate,  responsible 
official. 

7.  Section  1310.06  is  emended  by 
revising  paragraphs  (a),  introducing  text, 
(a)(1),  (c),  and  (d)  and  by  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  1 31 0.06    Content  of  records  and  reports. 

(a)  Each  record  required  by  §  1310.03 
shall  include  the  following: 

(1)  The  name,  address,  and,  if 
required,  DEA  registration  number  of 
each  party  to  the  regulated  transaction. 
•        •        *        •        • 

(c)  Each  report  required  by 
§  1310.05(a)  shall  include  the 
information  as  specified  by  §  1310.06(a) 
and,  where  obtainal|le,  the  registration 
number  of  the  other  party,  if  such  party 
is  registered.  A  report  submitted 
pursuant  to  §  1310.059a)(l)  or  (a)(4) 
must  also  include  a  description  of  the 
circumstances  leading  the  regulated 
person  to  make  the  report,  such  as  the 
reason  that  the  method  of  payment  was 
uncommon  or  the  loss  unusual.  If  the 
report  is  for  a  loss  or  disappearance 
under  §  1310.05(a)(4),  the  circumstances 
of  such  loss  must  be  provided  (in- 
transit,  theft  from  premise,  etc.) 

(d)  A  suggested  format  for  the  reports 
is  provided  below: 

Supplier: 

Registration  Number  

Name  — ' 

Business  Address    ■ 

City    

State   

Zip 

Business  Phone   

Purchaser: 

Registration  Number 

Name ^^ 

Business  Address    ^ 

City     

State  

Zip 

Business  Phone   

Identification   


Shipping  Address  (If  different  than 
purchaser  Address): 

Street 

City     

State   

Zip 


Date  of  Shipment    

Name  of  Listed  Chemical(s) 

Quantity  and  Fomi  of  Packaging 
Description  of  Machine: 

Make 

Model    

Serial  # 

Method  of  Transfer    


If  Loss  or  Disappearance: 

Date  of  Loss 

Type  of  Loss 


Description  of  Circimistances 


(h)  Each  annual  report  requirecf  by 
§  1310.05  (d)  shall  provide  the  following 
infoimatiao  fior  eadi  listed  rhpmira} 
manufactured: 

(1)  The  name  and  address  of  the  listed 
chemical  manufacturer  and  person  to 
contact  for  in£wmati<xi. 

(2)  The  name  and  total  quantity  of  the 
listed  chemical  manufactured  during 
the  preceding  calendar  year. 

(3)  The  year  end  inventory  of  the 
listed  chemical  as  of  the  close  of 
business  on  the  31st  day  of  December  of 
the  preceding  calendar  year. 

(4)  The  total  quantity  of  Usted 
chemical  used  for  internal  consumption 
during  the  preceding  calender  year  and 
a  written  description  of  this  use. 

(5)  The  quantity  of  listed  chemical 
manufactured  which  has  been  converted 
to  a  product  exempted  under 

§§  1310.01(f){l)(iv)  or  1310.01(f)(l)(v) 
and  a  written  description  of  the  exempt 
products  produced. 

(6)  The  total  annual  quantity  of  the 
Usted  chemical  distributed  during  the 
preceding  calendar  year.  This  data  shall 
include  an  itemization  of  foreign  versus 
domestic  distributiCm. 

(7)  If  applicable,  the  total  annual 
quantity  of  the  Usted  chemical 
purchased  during  the  preceding 
calendar  year. 

(8)  Data  shall  identify  the  specific 
isomer,  salt  or  ester  when  appUcable  but 
quantitative  data  shaU  be  reported  as 
annydrous  base  or  acid  in  kilograms. 

8.  Section  1310.07  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  reed  as  follows: 

§13ia07    Proof  of  identity. 

(a)  Each  regulated  person  who 
engages  in  a  regiJated  transaction  must 
identify  the  other  party  to  the 
transaction.  For  domestic  transaction, 
this  shall  be  accompUshed  by  having 
the  other  party  present  dociunents 
which  would  verify-  the  identify,  or 
registration  status  if  a  registrant,  of  the 
other  party  to  the  regulated  person  at 
the  time  the  order  is  placed.  For  export 
transactions,  this  shall  be  accomplished 
by  good  fiaith  inquiry  through 
reasonably  available  research 
documents  or  pubUcly  available 
information  which  would  indicate  the 
existence  of  the  foreign  customer.  No 
proof  of  identity  is  required  for  foreign 
suppliers. 

(b)  The  regulated  person  must  verify 
the  existence  and  apparent  vaUdity  of  a 
business  entity  ordering  a  Usted 
chemical,  tableting  machine  or 
encapsulating  machine.  For  domestic 
transactions,  this  may  be  accomplished 
by  such  methods  as  checking  the 
telephone  directory,  the  local  credit 
bureau,  the  local  Chamt>er  of  Commerce 


or  the  local  Better  Business  Bureau,  or, 
it  the  business  entity  is  a  registrant,  by 
verification  of  the  registration.  For 
export  transactions,  a  good  faith  inquiry 
to  verify  the  existence  and  apparent 
vaUdity  of  a  foreign  business  entity  may 
be  accompUshed  by  such  methods  as 
verifying  the  business  telephone  listing 
through  international  telephone 
information,  the  firm's  Usting  in 
international  or  foreign  national 
chemical  directories  or  other  commerce 
directories  of  trade  publications, 
confirmation  through  foreign 
subsidiaries  of  the  U.S.  regulated 
person,  verification  through  the  country 
of  destination's  embassy  Commercial 
Attache,  or  official  docxunents  provided 
by  the  purchaser  which  confirm  the 
existence  and  apparent  validity  of  the 
business  entity. 

•  •        •        •        » 

9.  Section  1310.08  is  proposed  to  be 
amended  by  revising  paragraph  (h)  to 
read  as  follows: 

§1310.08    Excluded  transactions. 

•  *        •        •        • 

(b)  Exports,  transshipments,  and 
international  transactions  of 
hydrochloric  and  sulfuric  adds,  except 
for  exports,  transshipments  and 
international  transactions  to  the 
following  countries. 

•  *        *        •        * 

10.  Section  1310.10, 1310.11, 1310.12, 
1310.13, 1310.14  and  1310.15  are 
proposed  to  be  added  to  read  as  follows: 

§1310.10    Removal  of  ttte  exemption  of 
drugs  distributed  under  the  Food,  Drug  and 
Cosntetic  AcL 

(a)  The  Administrator  may  remove 
from  exemption  imder 

§  1310.01(0(l)(iv)  any  drug  or  group  of 
drugs  that  the  Administrator  finds  is 
being  diverted  to  obtain  a  listed 
chemical  for  use  in  the  illicit  production 
of  a  controlled  substance.  In  removing  a 
drug  or  group  of  drugs  from  the 
exemption  the  Administrator  shall 
consider: 

(1)  The  scope,  duration,  and 
significance  of  the  diversion; 

(2)  Whether  the  drug  or  group  of 
drugs  is  formulated  in  such  a  way  that 
it  cannot  be  easily  used  in  the  illicit 
production  of  a  controlled  substance; 
and 

(3)  Whether  the  listed  chemical  can  be 
readily  recovered  fit)m  the  drug  or 
group  of  drugs. 

(b)  Upon  determining  that  a  drug  or 
group  of  drugs  should  be  removed  from 
the  exemption  under  paragraph  (a)  of 
this  section,  the  Administrator  shall 
issue  and  publish  in  the  Federal 
Register  his  proposal  to  remove  the  drug 
or  group  of  drugs  from  exemption. 


which  shall  include  a  reference  to  \hft 
legal  authority  under  which  the 
proposal  is  based.  The  Administrator 
shall  permit  any  interested  person  to  file 
written  comments  on  or  objections  to 
the  proposal.  After  considering  any 
comments  or  objections  filed,  the 
Administrator  shall  pubUsh  in  the 
Federal  Register  his  final  order. 

(c)  The  Administrator  shall  Umit  the 
removal  of  a  drug  or  group  of  drugs  from 
exemption  under  paragraph  (a)  of  this 
section  to  the  most  identifiable  type  of 
the  drug  or  group  of  drugs  for  which 
evidence  of  diversion  exists  imless  there 
is  evidence,  based  on  the  pattern  of 
diversion  and  other  relevant  factors,  that 
the  diversion  will  not  be  limited  to  that 
particular  drug  or  group  of  drugs. 

(d)  Any  manufacturer  seeking 
reinstatement  of  a  particular  drug 
product  that  has  been  removed  from  an 
exemption  under  paragraph  (a)  of  this 
section,  may  apply  to  the  Administrator 
for  reinstatement  of  the  exemption  for 
that  particular  drug  product  on  the 
grounds  that  the  particular  drug  product 
is  manufactured  and  distributed  in  a 
manner  that  prevents  diversion.  In 
determining  whether  the  exemption 
should  be  reinstated  the  Administrator 
shall  consider 

(1)  The  package  sizes  manner  of 
packaging  of  the  drug  product; 

(2)  The  manner  of  distribution  and 
advertising  of  the  drug  product; 

(3)  Evidence  of  diversion  of  the  drug 
product; 

(4)  Any  actimis  taken  by  the 
manufacturer  to  prevent  diversion  of  the 
drug  product;  and 

(5)  Such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety,  including  the  factors 
described  in  paragraph  (a)  of  this 
section  as  appUed  to  the  drug  product. 

(e)  Within  a  reasonable  period  of  time 
after  receipt  of  the  appUcation  for 
reinstatement  of  the  exemption.  The 
Administrator  shall  notify  the  appUcant 
of  his  acceptance  or  non-acceptance  of 
his  application,  and  if  not  accepted,  the 
reason  therefor.  If  the  application  is 
accepted  for  fiUng,  the  Administrator 
shall  issue  and  publish  in  the  Federal 
Register  his  order  on  the  reinstatement 
of  the  exemption  for  the  particular  drug 
product,  which  shall  include  a  reference 
to  the  legal  authority  under  which  the 
order  is  based.  This  order  shall  sjjecify 
the  date  on  which  it  shall  take  efiiect. 
The  Administrator  shall  permit  any 
interested  person  to  file  written 
comments  on  or  objections  to  the  order. 
If  any  such  comments  raise  significant 
issues  regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  the  order 
is  based,  the  Administrator  shall 
immediately  suspend  the  effectiveness 
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of  the  order  iintil  he  may  reconsider  the 
application  in  light  of  the  comments 
and  objections  JBled.  Thereafter,  the 
Administrator  shall  reinstate,  revoke,  or 
amend  his  original  order  as  he 
determines  appropriate. 

(0  Unless  tne  Administrator  has 
evidence  that  the  drug  product  is  being 
diverted,  as  determined  by  applying  the 
factors  set  forth  in  paragraph  (a)  of  this 
section,  and  the  Administrator  so 
notifies  the  applicant,  transactions 
involving  a  specific  drug  product  will 
not  be  considered  regulated  transactions 
during  the  following  periods: 

(1)  While  a  bonafide  application  for 
reinstatement  of  exemption  imder 
paragraph  (d)  of  this  section  for  the 
specific  drug  product  is  pending 
resolution,  provided  that  the  application 
for  reinstatement  is  filed  not  later  than 
60  days  after  the  pubUcation  of  the  final 
order  removing  the  exemption;  and 

(2)  For  a  period  of  60  days  following 
the  Administrator's  denial  of  an 
application  for  reinstatement. 

(g)  An  order  published  by  the 
Administrator  in  the  Federal  Register 
pursuant  to  paragraph  (e)  of  this  section 
to  reinstate  an  exemption  may  be 
modified  or  revoked  with  respect  to  a 
particular  drug  product  upon  a  finding 
that: 

(1)  Applying  the  factors  set  forth  in 
paragraph  (a)  to  the  particular  drug 
product,  the  drug  product  is  being 
diverted;  or 

(2)  There  is  a  significant  change  in  the 
data  that  led  to  the  issuance  of  the  final 
rule. 

§  1310.1 1  Reinstatement  of  exemption  for 
drug  products  distributed  under  the  Food, 
Drug  and  Cosmetic  Act 

(a)  The  Administrator  has  reinstated 
the  exemption  for  the  drug  products 
listed  in  paragraph  (e)  of  this  section 
&x»m  application  of  sections  302,  303. 
310, 1007.  and  1008  of  the  Act  (21 
U.S.C.  822-823.  830,  and  957-958  to  the 
extent  described  in  paragraphs  (b),  (c), 
and  (d)  of  this  section. 

(b)  Records  and  reports:  All  regulated 
persons  who  manufactiue  an  exempted 
drug  product  must  keep  complete-and 
accurate  records  and  file  all  reports 
required  under  §§  1310.05  and  1310.06 
en  all  listed  chemicals  used  in 
manufacturing  the  exempt  drug  product. 
Transactions  involving  reinstated 
exempt  drug  products  contained  in 
paragraph  (e)  of  this  section  are  not 
regulated  transactions  and  thus  records 
and  reports  are  not  required  to  be  kept 
for  Usted  chemicals  once  they  become 
part  of  the  reinstated  exempt  drug 
product. ' 

(c)  No  reinstated  exemption  granted 
pursuant  to  1310.10  afiects  the  criminal 


iabiUty  for  illegal  possession  or 
distribution  of  Usted  chemicals 
:ontained  in  the  exempt  drug  product. 

(d)  Changes  in  exempt  drug  product 
X)mpositions:  Any  change  in  the 
juantitative  or  qualitative  composition, 
trade  name  or  other  designation  of  an 
exempt  drug  product  listed  in  paragraph 
e)  of  this  section  requires  a  new 
ipplication  for  reinstatement  of  the 
sxemption. 

[e)  The  following  drug  products,  in 
the  form  and  quantity  listed  in  the 
ipplication  submitted  (indicated  as  the 
'date")  are  designated  as  reinstated 
3xempt  drug  products  for  the  purposes 
set  forth  in  this  section: 

Exempt  Drug  Products 


Federal  Register  /  Vol.  59.  No.  197  /  Thursday,  October  13.  1994  /  Proposed  Rules  51905 


Supplier 


Reserved) 


Product 
name 


Form 


Date 


i  1310.12    Exemption  of  chemical  mixtures; 
ipplication. 

(a)  The  Administrator  may,  by 
publication  of  a  Final  Rule  in  the 
Federal  Register,  exempt  from  the 
ipplication  of  all  or  any  part  of  the  Act, 
i  chemical  mixture  consisting  of  two  or 
nore  chemical  substances,  at  least  one 
Df  which  is  not  a  List  I  or  List  II 
:hemical,  if: 

(1)  The  mixture  is  formulated  in  such 
i  way  that  it  cannot  be  easily  used  in 
iie  illicit  production  of  a  controlled 
substance;  and 

(2)  The  listed  chemical  or  chemicals 
:ontained  in  the  chemical  mixture 
:annot  be  readily  recovered. 

(b)  Any  person  seeking  an  exemption 
"or  a  chemical  mixture  fi'om  the 
ipplication  of  all  or  any  part  of  the  Act, 
pursuant  to  paragraph  (a)  of  this  section, 
nay  apply  to  the  Administrator,  Drug 
Enforcement  Administration, 
Department  of  justice,  Washington,  DC 
20537. 

(c)  An  application  for  exemption 
under  this  section  shall  contain  the 
bllowing  information: 

(1)  The  name,  address,  and 
registration  number,  if  any,  of  the 
appUcant; 

(2)  The  date  of  the  application] 

(3)  The  name,  address,  and 
registration  number,  if  any,  of  the 
manufacturer  or  importer  of  the 
chemical  mixture,  if  not  the  applicant; 

(4)  The  exact  trade  name(s)  of  the 
applicant's  chemical  mixture  and,  if  the 
applicant  formulates  or  manufactures 
the  chemical  mixture  for  other  entities, 
the  exact  trade  names  of  the  chemical 
mixtures  and  the  names  of  the  entities 
for  which  the  chemical  mixtures  were 
prepared; 


(5)  liie  complete  qualitative  and 
quantitative  composition  of  the 
chemical  mixture  (including  all  Usted 
and  non-Usted  chemicals)  and  its 
intended  use; 

(6)  The  chemical  and  physical 
properties  of  the  mixture  and  how  they 
differ  from  the  properties  of  the  listed 
chemical  or  chemicals; 

(7)  A  statement  which  the  applicant 
believes  is  justification  for  granting  an 
exemption  for  the  chemical  mixture. 
The  statement  must  explain  how  the 
chemical  mixtiu«  meets  the  exemption 
criteria  set  forth  in  paragraph  (a)  of  this 
section. 

(8)  The  identification  of  any 
information  on  the  application  which  is 
considered  by  the  appUcant  to  be  a  trade 
secret  or  confidential  and  entitled  to 
protection  under  U.S.  laws  restricting 
the  pubUc  disclosure  of  such 
information. 

(d)  The  Administrator  may  require  the 
applicant  to  submit  such  additional 
documents  or  written  statements  of  fact 
relevant  to  the  appUcation  which  he 
deems  necessary  for  determining  if  the 
application  should  be  granted. 

(e)  Within  a  reasonable  period  of  time 
after  the  receipt  of  a  completed 
application  for  an  exemption  under  this 
section,  the  Administrator  shall  notify 
the  applicant  of  acceptance  or.  non- 
acceptance  of  the  application.  If  the 
application  is  not  accepted,  an 
explanation  will  be  provided.  The 
Administrator  is  not  required  to  accept 
an  appUcation  if  any  information 
required  pursuant  to  paragraph  (c)  of 
this  section  or  requested  pursuant  to 
paragraph  (d)  of  this  section  is  lacking 
or  not  readily  understood.  The  applicant 
may,  however,  amend  the  application  to 
meet  the  requirements  of  paragraphs  (c) 
and  (d)  of  this  section.  If  the  application 
is  accepted  for  filing,  the  Administrator 
shall  issue  and  publish  in  the  Federal 
Register  an  order  on  the  application, 
which  shall  include  a  reference  to  the 
legal  autliority  under  which  the  order  is 
based.  This  order  shall  specify  the  date 
on  which  it  shall  take  effect,  the 
Administrator  shall  permit  any 
interested  person  to  file  written 
comments  on  or  objections  to  the  order. 
If  any  comments  or  objections  raise 
significant  issues  regarding  any  findings 
of  fact  or  law  upon  which  the  order  is 
based,  the  Administrator  shall 
immediately  suspend  the  effectiveness 
of  the  order  until  he  may  reconsider  the 
application  in  light  of  the  comments 
and  objections  filed.  Thereafter,  the 
Administrator  shall  reinstate,  revoke,  or 
amend  the  original  order  as  deemed 
appropriate. 

(0  The  Administrator  may  at  any  time 
revoke  or  modify  any  exemption  granted 


pursuant  to  this  section  by  foUowing  the 
procedures  set  forth  in  para^aph  (e)  of 
this  section  for  handling  an  exemption 
application  which  has  been  accepted  for 

filing. 

§  1310.13    Exempt  chemical  mixtures. 

(a)  The  chemical  mixtures  Usted  in 
paragraph  (e)  of  this  section  have  been 
exempted  by  the  Administrator  from 
application  of  sections  302,  303,  310, 
1007,  and  1008  of  the  Act  (21  U.S.C. 
822-3, 830,  and  957-8  to  the  extent 
described  in  paragraphs  (b).  (c),  and  (d) 
of  this  section. 

(b)  Records  and  reports:  All  regulated 
persons  who  manufacture  an  exempt 
chemical  mixture  must  keep  complete 
and  accurate  records  and  file  all  reports 
required  under  §§  1310.05  and  1310.06 
on  all  Usted  chemicals  used  in 
manufactiuing  the  exempt  chemical 
mixture.  Transactions  involving 
approved  exempt  chemical  mixtures 
contained  in  paragraph  (e)  of  this 
section  are  not  regulated  transactions 
and  thus  records  and  reports  are  not 
required  to  be  kept  for  Usted  chemicals 
once  they  become  part  of  an  exempt 
chemical  mixtiue. 

(c)  No  exemption  granted  pursuant  to 
§  1310.12  affects  the  criminal  UabiUty 
for  illegal  possession  or  distribution  of 
listed  chemicals  contained  in  the 
exempt  chemical  mixtiu*. 

(d)  Changes  in  chemical  mixture 
compositions:  Any  change  in  the 
quantitative  or  quaUtative  composition, 
trade  name  or  oUier  designaUon  of  an 
exempt  chemical  mixture  Usted  in 
paragraph  (e)  of  this  section  requires  a 
new  aj^Ucation  for  exemption. 

(e)  The  following  chemical  mixtures, 
in  the  form  and  quantity  listed  in  the 
appUcaUon  submitted  (indicated  as  the 
"date")  are  designated  as  exempt 
chemical  mixtiires  for  the  purposes  set 
forth  in  this  section: 

ExEiwpT  Chemical  Mixtures 


Supplier 

Product 
name 

Form 

Dale 

(Reservec^ 

§13iai4    Exemption  of  drug  products 
conlilning  ephedrine  and  therapeutically 
signiflcant  quantities  of  another  active 
medicinal  Ingredient 

(a)  Any  manufacturer  of  a  dnig 
product  containing  ephedrine  in 
combinaUon  with  another  active 
medicinal  ingredient,  the  product 
formulation  of  which  is  not  Usted  in  the 
compendiimis  set  forth  in 
§  1310.01(f)(l){iv)(A),  may  request  that 
the  Administrator  exempt  the  product 
as  one  which  contains  ephedrine 
together  with  a  therapeuUcaUy 


significant  qiiantity  of  another  active 
medicinal  ingredient. 

(b)  An  appUcation  for  an  exemption 
under  this  sectimi  shaU  contain  the 
foUowing  infoimation: 

(1)  The  name  and  address  of  the 
applicant;  ^ 

(2)  The  exact  trade  name  of  the  drug 
product  for  which  exemption  is  sought; 

(3)  The  complete  quantitative  and 
quaUtaUve  composition  of  the  drug 
product; 

(4)  A  brief  statement  of  the  facts 
which  the  applicant  believes  justify  the 
granting  of  an  exemption  under  this 
section;  and 

(5)  Verification  from  the  Food  and 
Drug  Administration  that  the  product 
may  be  lawfully  marketed  or  distributed 
under  the  Food.  Drug,  and  Cosmetic 
Act. 

(6)  The  identification  of  any 
informaUon  on  the  appUcation  which  is 
considered  by  the  appUcant  to  be  a  trade 
secret  or  confidential  and  entitled  to 
protection  under  U.S.  laws  restricting 
the  pubUc  disclosure  of  such 
information  by  govemcQ^t  employees. 

(c)  The  administratcH-niay  require  the 
applicant  to  sutonit  such  additional 
documents  or  written  statements  of  fact 
relevant  to  the  appUcation  which  he 
deems  necessary  for  determining  if  the 
applicaticm  should  be  granted. 

fd)  Within  a  reasonable  period  of  time 
after  the  receipt  of  a  completed 
application  for  an  exemption  under  this 
section,  the  Administrator  shall  notify 
the  appUcant  of  acceptance  or 
nonacceptance  of  the  application.  If  the 
appUcation  is  not  accepted,  an 
explanation  will  be  provided.  The 
Administrator  is  not  required  to  accept 
an  appUcation  if  any  of  the  informati(Hi 
required  in  paragraph  (b)  of  this  section 
or  requested  pursuant  to  paragraph  (c) 
of  this  section  is  lacking  or  not  readily 
understood.  The  appUcant  may, 
however,  amend  the  appUcation  to  meet 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section.  If  the  appUcation  is 
accepted  for  filing,  the  Administrator 
shall  issue  and  pubUsh  in  the  Federal 
Register  an  order  on  the  application, 
which  shall  include  a  reference  to  the 
legal  authority  under  which  the  order  is 
based.  This  order  shall  specify  the  date 
on  which  it  shall  take  ^ect.  The 
Administrator  shaU  permit  any 
interested  person  to  file  vmtten 
comments  on  or  objections  to  the  order. 
If  any  comments  at  objections  raise 
significant  issues  regarding  any  findings 
of  fact  or  law  upon  which  the  order  is 
based,  the  Administrator  shaU 
immediately  suspend  the  effectiveness 
of  the  order  until  he  may  recon«der  the 
appUcation  in  light  of  the  comments 
and  objections  filed.  Thereafter,  the 


Administrator  shaU  reinstate,  revoke,  or 
amend  the  original  order  as  deemed 
appropriate. 

§l3iai5    Exempt  drug  products 
containing  ephedrine  and  ttierapeuticaily 
significant  quanttVas  of  another  acliva 
medicinai  ingredient 

(a)  The  drug  products  containing 
ephedrine  and  therapeutically 
significant  quanUties  of  another  active 
medicinal  ingredient  Usted  in  paragraph 
(e)  of  this  section  have  been  exempted 
by  the  Administrator  from  application 
of  sections  302,  303.  310, 1007,  and 
1008  of  the  Act  (21  U.S.C.  822-3,  830. 
and  957-8)  to  the  extent  described  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(b)  Records  and  reports:  All  regxilated 
persons  who  manufacture  an  exempt 
drug  product  must  keep  complete  and 
accurate  records  and  file  all  reports 
required  under  §§  1310.05  and  1310.06  * 
on  all  listed  chemicals  used  in 
manufacturing  the  exempt  drug  product. 
Transactions  involving  approved 
exempt  drug  products  contained  in 
paragraph  (e)  of  this  section  are  not 
regulated  transactions  and  thus  records 
and  reports  are  not  required  to  be  kept 
for  Usted  chemicals  once  they  become 
part  of  an  exempt  drug  product 

(c)  No  exemption  granted  pursuant  to 
§  1310.14  affects  the  criminal  UabiUty 
for  iUegal  possession  or  distribution  of 
Usted  chemicals  contained  in  the 
exempt  drug  product. 

(d)  Changes  in  drug  product 
compositions:  Any  change  in  the 
quantitative  or  quaUtative  composition 
of  an  exempt  drug  product  Usted  in 
paragraph  (e)  of  this  section  retjuires  a 
new  appUcation  for  exemption. 

(e)  In  addition  to  the  drug  products 
listed  in  the  compendium  set  forth  in 

§  1310.01(f)(l)(iv)(A),  the  following  drug 
products,  in  the  form  and  quantity  Usted 
in  the  appUcation  submitted  (indicated 
as  the  "date")  are  designated  as  exemfrt 
drug  products  few  the  purposes  set  forth 
in  this  section: 

Exempt  Drug  Products  Containing 
Ephedrine  and  Therapeutically 
Significant  Quantities  of  An- 
other ACTiVE  MEDiaUAL  INGREDI- 
ENT 


Supplier 

Product 
name 

Form 

Date 

(Reserve<fl 

IV.  21  CFR  J»art  1313  is  proposed  to 
be  amended  as  follows: 
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PART  1 31 »— (AMENDED] 

1.  The  authority  citation  for  part  1313 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802,  830,  871(b),  971. 

2.  Section  1313.02  is  proposed  to  be 
amended  by  revising  paragraphs  (c),  (d), 
(h]  and  (i);  redesignating  paragraph  (m) 
as  paragraph  (o)  and  adding  new 
paragraphs  (m)  and  (n)  to  read  as 
follows: 

§1313.02    Definitions. 

*****  •    ^ 

(c)  The  term  regulated  person  means 
any  individual,  corporation, 
partnership,  association,  or  other  legal 
entity  who  manufactures,  distributes, 
imports,  or  exports  a  listed  chemical,  a 
tableting  machine,  or  an  encapsulating 
machine,  or  who  acts  as  a  broker  or 
trader  for  an  international  transaction 
involving  a  Usted  chemical,  a  tableting 
machine,  or  an  encapsulating  machine. 

(d)  The  term  regulated  transaction 
means: 

(1)  A  distribution,  receipt,  sale, 
importation,  exportation,  or 
international  transaction  of  a  listed 
chemical,  or  if  the  Administrator 
establishes  a  threshold  amount  for  a 
specific  Usted  chemical,  a  threshold 
amount  as  determined  by  the 
Administrator,  which  includes  a 
cumulative  threshold  amount  for 
multiple  transactions,  of  a  listed 
chemical,  except  that  such  term  does 
not  include: 

(i)  A  domestic  lawful  distribution  in 
the  usual  course  of  business  between 
agents  or  employees  of  a  single 
regulated  person;  in  this  context,  agents 
or  employees  means  individuals  under 
the  direct  management  and  control  of 
the  regulated  person; 

(ii)  A  dehvery  of  a  listed  chemical  to 
or  by  a  common  or  contract  carrier  for 
carriage  in  the  lawful  and  usual  course 
of  the  business  of  the  common  or 
contract  carrier,  or  to  or  by  a 
warehouseman  for  storage  in  the  lawful 
and  usual  course  of  the  business  of  the 
warehouseman,  except  that  if  the 
carriage  or  storage  is  in  connection  with 
the  distribution,  importation,  or 
exportation  of  a  Usted  chemiced  to  a 
third  person,  this  paragraph  does  not 
relieve  a  distributor,  importer,  or 
exporter  from  compliance  with  this  part 
or  parts  1309  and  1310  of  this  chapter, 

(iii)  Any  category  of  transaction  or 
any  category  of  transaction  for  a  specific 
listed  chemical  or  chemicals  specified 
by  regulation  of  the  Administrator  as 
excluded  from  this  definition  as 
unnecessary  for  enforcement  of  the  Act; 

(iv)  Any  transaction  in  ajisted 
chemical  that  is  contained  in  a  drug  that 
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n  lay  be  marketed  or  distributed  lawfully 
ii  L  die  United  States  under  the  Federal 
F  ood.  Drug,  and  Cosmetic  Act  vinless — 

(A)  The  drug  contains  ephedrine  or  its 
s  ilts,  optical  isomers,  or  salts  of  optical 
ii  omers  as  the  only  active  medicinal 

ii  igredient  or  contaihs  ephedrine  or  its 

s  Its,  optical  isomers  or  salts  of  optical 

i!  omers  and  therapeutically 

u  [Significant  quantities  of  another  active 

r  edicinal  ingredient  (for  purposes  of 

t  lis  paragraph,  the  term 

"  herapeutically  insignificant 

c  lantities"  shall  apply  if  the  product 

f  rmulation  (i.e.,  the  qualitative  and 

q  lantitative  composition  of  active 

i;  gredients  within  the  product)  is  not 

1:  »ted  in  any  of  the  following 

c  )nipendiums: 

[1]  American  Pharmaceutical 
/  ssociation  (APhA)  Handbook  of 
I\  onprescription  Drugs; 

[2]  Drug  Facts  and  Comparisons 
(  ublished  by  Wolters  Kluwer 
C  3mpany);  or 

(3)  USP  DI  (published  by  authority  of 
t  e  United  States  PhaTmacopeial 

C  jnvention,  IncT); 

[4)  Or  the  product  is  not  listed  in 

§  1310.15  as  an  exempt  drug  product. 
F  )r  drug  products  having  formulations 
n  )t  found  in  the  above  compendiums, 
tl  e  Administrator  shall  determine, 
p  irsuant  to  a  written  request  as 
s  lecified  in  §  1310.14,  whether  the 
a  itive  medicinal  ingredients  are  present 
ii  quantities  considered  therapeutically 
s  gnificant  for  purposes  of  this 
p  uagraph. 

(B)  The  Administrator  has  determined 
tl  at  the  drug  or  group  of  drugs  is  being 
d  verted  to  obtain  the  listed  chemical 

f(  r  use  in  the  illicit  production  of  a 
c  tntroUed  substance;  and 

(C)  The  quantity  of  ephedrine  or  other 
Ii  >ted  chemical  contained  in  the  drug 

ii  eluded  in  the  transaction  or  multiple 
ti  insactions  equals  or  exceeds  the 
tl  reshold  established  for  that  chemical 
b  J  the  Administrator;  or 

(v)  Any  transaction  in  a  chemical 
n  ixture  listed  in  §  1310.13  of  this 
c  lapter. 
*        •        »        «        * 

(h)  The  term  regular  importer  means, 
M  ith  respect  to  a  listed  chemical,  a 
p  jrson  that  has  an  established  record  as 
a  I  importer  of  that  listed  chemical  that 
ii  reported  to  the  Administrator. 

(i)  The  term  established  record  as  an 
i]  iporter  means  that  the  regulated 
p  srson  has  imported  a  listed  chemical  at 
U  ast  once  within  the  past  six  months, 
o  ■  twice  within  the  past  twelve  months 
fi  om  a  foreign  supplier.  The  term  also 
n  eans  that  the  regulated  person  has 
p  'ovided  the  Administration  with  the 
f<  llowing  information  in  accordance 


with  the  waiver  of  the  15-day  advance 
notice  requirements  of  §  1313.15: 

(1)  The  name,  DEA  registration 
number  (where  applicable),  street 
address,  telephone  number,  telex 
niunber,  and,  where  available,  the 
facsimile  niunber  of  the  regulated 
perspn  and  of  each  foreign  suppUer;  and 

(2)  The  frequency  and  numoer  of 
transaction  occurring  during  the 
preceding  12  month  period. 

*  •        •        •        • 

(m)  The  terms  broker  and  trader 
means  any  individual,  corporation, 
corporate  division,  partnership, 
association,  or  other  legal  entity  which 
assists  in  arranging  an  international 
transaction  in  a  listed  chemical  by — 

(1)  Negotiating  contracts; 

(2)  Serving  as  an  agent  or 
intermediary;  or 

(3)  Bringing  together  a  buyer  and 
seller,  a  buyer  and  transporter,  or  a 
seller  and  transporter. 

(n)  The  term  international  transaction 
means  a  transaction  involving  the 
shipment  of  a  listed  chemical  across  an 
international  border  (other  than  a 
United  States  border)  in  which  a  broker 
or  trade  located  in  the  United  States 
participates. 

•  *        •        •        • 

3.  Section  1313.12  is  proposed  to  be 
amended  by  revising  paragraph  (c)  and 
adding  new  paragraphs  (d),  (e)  and  (f)  to 
read  as  follows: 

§1313.12    Requirement  of  authoriiation  to 
import. 

***** 

(c)  The  15-day  advance  notification 
requirement  for  listed  chemical  imports 
may  be  waived  for; 

(1)  Any  regulated  person  who  has 
satisfied  the  requirement  for  reporting  to 
the  Administration  as  a  regular  importer 
of  such  listed  chemicals. 

(2)  A  specific  listed  chemical,  as  set 
forth  in  paragraph  (f)  of  the  section,  for 
which  the  Administrator  determines 
that  advance  notification  is  not 
necessary  for  effective  chemical 
diversion  control. 

(d)  For  imports  where  advance 
notification  is  waived  pursuant  to 
paragraph  (c)(1)  of  this  section,  the  DEA 
Form  486  must  be  received  by  the  Drug 
Enforcement  Administration.  Chemical 
Operations  Section,  on  or  before  the 
date  of  importation  through  use  of  the 
mailing  address  Usted  in  §  1313.12(b)  or 
through  use  of  electronic  facsimile 
media. 

(e)  For  importations  where  advance 
noUfication  is  waived  pursuant  to 
paragraph  (c)(2)  of  this  section  no  DEA 
Form  486  is  required,  however,  the 
regulated  person  shall  file  quarterly 
reports  to  the  Drug  Enforcement 


Administration,  Chemical  Operations 
Section.  P.O.  Box  28346,  Washington, 
DC  20038,  by  no  later  than  the  15th  day 
of  the  month  foUowing  the  end  of  each 
quarter.  The  report  shall  contain  the 
following  information  regarding  each 
individual  importation: 

(1)  The  name  of  the  listed  chemical; 

(2)  The  quantity  and  date  imported; 

(3)  The  name  and  full  business 
address  of  the  supplier; 

(4)  The  foreign  port  of  embarkation; 
and 

(5)  The  port  of  entry. 

(f)  The  15  day  advance  notification 
requirement  set  forth  in  paragraph  (a)  of 
this  section  has  been  waived  for  imports 
of  the  foUowing  Usted  chemicals: 

(l}-{2)  (Reserved] 

4.  Section  1313.15  is  proposed  to  be 
revised  to  read  as  follows: 

1313.15   Waiver  of  is-day  advance  notice 
for  regular  importers. 

(a)  Each  regulated  person  seeking 
designation  as  a  "regular  importer" 
shall  provide,  by  certified  mail  return 
receipt  requested,  to  the  Administration 
such  information  as  is  required  under 

§  1313.02(1),  dociunenting  their  status  as 
a  regular  importer. 

(b)  Each  regulated  person  making 
application  under  paragraph  (a)  of  this 
section  shall  be  considered  a  "regular 
importer"  for  purposes  of  waiving  the 
15-days  advance  notice,  30  days  after 
receipt  of  the  appUcation  by  the 
Administration,  as  indicated  on  the 
return  receipt,  unless  the  regulated 
person  is  otherwise  notified  in  writing 
by  the  Administration. 

(c)  The  Administrator  may,  at  any 
time,  disquaUfy  a  regulated  person's 
status  as  a  regular  importer  on  the 
grounds  that  the  chemical  being 
imported  may  be  diverted  to  the 
clandestine  manufacture  of  the  chemical 
substance. 

(d)  Unless  the  Administration  notifies 
the  chemical  importer  to  the  contrary, 
the  qualification  of  a  regular  importer  of 
any  one  of  these  three  chemicals, 
acetone,  2-Butanone  (MEK),  or  toluene, 
qualifies  that  importer  as  a  regular 
importer  of  aU  three  of  these  chemicals. 

(e)  All  chemical  importer  shall  be 
required  to  file  a  DEA  Form  486  as 
required  by  §1313.12. 

5.  Section  1313.21  is  proposed  to  be 
amended  by  revising  paragraph  (c), 
revising  the  text  of  and  redesignating 
paragraph  (d)  as  paragraph  (g)  and 
adding  new  paragraphs  (d),  (e),  (0  to 
read  as  follows: 

§  1313.21    Requirement  of  auttiorizatlon  to 
export. 


(c)  The  15-day  advance  notification 
requirement  for  listed  chemical  exports 
may  be  waived  for: 

(1)  any  regulated  person  who  has 
satisfied  the  requirements  of  §  1313.24 
for  reporting  to  the  Administration  an 
established  business  relationship  with  a 
foreign  customer  as  defined  in 
§1313.02(j). 

(2)  A  specific  listed  chemical  to  a 
specified  coimtry,  as  set  forth  in 
paragraph  (f)  of  this  section,  for  which 
the  Administrator  determines  that 
advance  notification  is  not  necessary  for 
effective  chemical  diversion  control. 

(d)  For  exports  where  advance 
notification  is  waived  pursuant  to 
paragraph  (c)(1)  of  this  section,  the  DE.A 
Form  486  must  be  received  by  the  Drug 
Enforcement  Administration,  Chemical 
Operations  Section,  on  or  before  the 
date  of  exportation  through  use  of  the 
mailing  address  Usted  in  §  1313.12(b)  or 
through  use  of  electronic  facsimile 
media. 

(e)  For  exportations  where  advance 
notification  is  waived  pursuant  to 
paragraph  (c)(2)  of  this  section,  the 
regulated  person  shall  file  quarterly 
reports  to  the  Drug  Enforcement 
Administration,  Chemical  Operations 
SecUon,  PO  Box  28346,  Washington,  DC 
20038,  by  no  later  than  the  15th  day  of. 
the  mondi  foUowing  the  end  of  the  each 
quarter.  The  report  shall  contain  the 
following  information  regarding  each 
individual  importation:   . 

(1)  The  name  of  the  Usted  chemical; 

(2)  The  quantity  and  date  exported; 

(3)  The  name  and  fuU  business 
address  of  the  foreign  customer; 

(4)  The  port  of  embarkation;  and 

(5)  The  foreign  port  of  entry. 

(fl  The  15  day  advance  notification 
requirement  set  forth  in  paragraph  (a)  of 
this  section  has  been  waived  for  exports 
of  the  following  Usted  chemicals  to  the 
following  countries: 


Name  of  Chemical 


[Reserved] 


Country 


(g)  No  person  shall  export  or  cause  to 
be  exported  any  Usted  chemical, 
knowing  or  having  reasonable  cause  to 
believe  the  export  is  in  violation  of  the 
laws  of  the  country  to  which  the 
chemical  is  exported  or  the  chemical 
will  be  used  to  manufacture  a  controlled 
substance  in  violation  of  the  Act  or  the 
laws  of  the  country  to  which  the 
chemical  is  exported.  The 
AdministraUon  wiU  publish  a  notice  of 
foreign  import  restrictions  for  Usted 
chemicals  of  which  DEA  has  knowledge 
as  provided  in  §  1313.25. 

6.  A  new  undesignated  center  heading 
and  new  §§  1313.32. 1313.33  and 


1313.34  are  proposed  to  be  added  to 
read  as  follows: 

Transshipments,  In-Transit  Shipments,  and 
International  Transactions  Involving  Listed 
Chemicals 

1313.32  Requirement  of  Authorization  for 
international  transactions. 

1313.33  Contents  of  an  international 
transaction  declaration. 

1313.34  Distribution  of  the  international 
transaction  declaration. 

Transshipments,  In-Transit  Shipments, 
and  International  Transactions 
Involving  Listed  Chemicals 

§  1313.32    Requirement  of  authorization  for 
international  transactions. 

(a)  A  broker  or  trader  shall  notify  the 
Administrator  prior  to* an  international 
transaction  involving  a  Usted  chemical 
which  meets  or  exceeds  the  threshold 
amoimt  identified  in  §  1310.04  of  this 
chapter,  in  which  the  broker  or  trader 
participates.  NotificaUon  must  be  made 
no  later  than  15  days  before  the 
transacUon  is  to  take  place,  la  order  to 
facilitate  an  international  transartion 
involving  Usted  chemicals  and 
implement  the  purpose  of  the  Act, 
regulated  persons  may  wish  to  provide 
advance  notification  to  the 
AdministraUon  as  far  in  advance  of  the 
15  days  as  possible. 

(b)  A  completed  DEA  Form  486  must 
be  received  at  the  following  address  not 
later  than  15  days  prior  to  die 
international  transaction: 

Drug  Enforcement  AdministraUon,  PO 
Box  28346,  Washington,  DC  20038. 

A  copy  of  the  DEA  Form  486  may  be 
transmitted  directly  to  the  Drug 
Enforcement  Administration,  Chemical 
Operations  SecUon,  through  electronic 
facsimile  media  not  later  than  15  days 
prior  to  the  exportation. 

(c)  No  person  shaU  serve  as  a  broker 
or  trader  for  an  international  transaction 
involving  a  Usted  chemical  knowing  or 
having  reasonable  cause  to  believe  that 
the  transacUon  is  in  \iolaUon  of  the 
laws  of  the  country  to  which  the 
chemical  is  exported  or  the  chemical 
will  be  used  to  manufacture  a  controlled 
substance  in  violaUon  of  the  laws  of  the 
country  to  which  the  chemical  is 
exported.  The  AdministraUon  will 
publish  a  noUce  of  foreign  import 
iestricUons  for  Usted  chemicals  of 
which  DEA  has  knowledge  as  provided 
in  §1313.25. 

§  1313.33    Contents  of  an  international 
transaction  declaration. 

(a)  An  international  transacUon 
involving  a  chemical  Usted  in  §  1310.02 
of  this  chapter  which  meets  the 
threshold  criteria  estabUshed  in 
§  1310.04  of  this  chapter  may  be 
arranged  by  a  broker  or  trader  if  the 
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chemical  is  needed  for  medical, 
commercial,  scientific,  or  other 
legitimate  uses. 

(b)  Any  broker  or  trader  who  desires 
to  anange  an  international  transaction 
involving  a  listed  chemical  which  meets 
the  criteria  set  forth  in  §  1310.04  of  this    ■ 
chapter  shall  notify  the  Administration 
through  the  procedures  outlined  in  . 

§  1313.32(b). 

(c)  The  DEA  Form  486  must  be 
executed  in  triplicate  and  must  include 
all  the  following  information: 

(1)  The  name,  address,  telephone 
number,  telex  number,  and,  where 
available,  the  facsimile  number  of  the 
chemical  exporter,  the  name,  address, 
telephone  number,  telex  number,  and, 
where  available,  the  facsimile  number  of 
the  chemical  importer; 

(2)  The  name  and  description  of  each 
listed  chemical  as  it  appears  on  the  label 
or  container,  the  name  of  each  listed 
chemical  as  it  is  designated  in  §  1310.02 
of  this  chapter,  the  size  or  weight  of  ~ 
container,  the  number  of  containers,  the 
net  weight  of  each  listed  chemical  given 
in  kilograms  or  parts  thereof,  and  the 
gross  weight  of  the  shipment  given  in 
kilograms  or  parts  thereof; 

{3  J  The  proposed  export  date,  the  port 
of  exportation,  and  the  port  of 
importation;  and 

(4)  The  name,  address,  telephone, 
telex,  and  where  available,  the  facsimile 
number,  of  the  consignee  in  the  country 
where  the  chemical  shipment  is 
destined,  the  name(s]  and  address{es)  of 
any  intermediate  consignee(s). 

§131134    DtstrttNitlon  of  the  international 
transaction  declaration. 

The  required  three  copies  of  the  DEA 
Form  486  will  be  distributed  as  follows: 

(a)  Copies  1  and  3  shall  be  retained  on 
flle  by  the  broker  or  trader  as  the  official 
record  of  the  international  transaction. 
Declaration  forms  involving  List  I 
chemicals  shall  be  retained  for  four 
years:  declaration  forms  for  List  II 
chemicals  shall  be  retained  for  two 
years. 

(b)  Copy  2  is  the  Drug  Enforcement 
Administration  copy  used  to  fulfill  the 
notification  requirements  of  §  1313.32. 

8.  In  addition  to  the  amendments  set 
forth  above,  DEA  proposes  in  21  CFR 
part  1313  to  remove  the  words 
"Precursors  and  Essential  Chemicals" 
and  "Precursor  and  Essential  Chemical" 
and  add,  in  their  place,  the  words 
"listed  Chemicals"  in  the  following 
places: 

(a)  The  table  of  contents  of  part  1313; 

(b)  Section  1313.01; 

(c)  The  center  heading  after  Section 
1313.02; 

(d)  Section  1313.14; 

(e)  The  center  heading  after  Section 
1313.15; 


f)  Section  1313.23. 

}.  In  §§  1313.13(a)  and  1313.22(a) 
D  ;A  proposes  to  remove  the  words 
"l  recursor  or  essential  chemical"  and 
ac  d,  in  their  place,  the  words  "List  I  or 
Li  5t  n  chemical".  - 

9.  In  §§  1313.14(a)  and  1313.23(a) 
D  ;A  proposes  to  remove  the  words 
"1  sted  precursor  chemical"  and  "listed 
e:  sential  chemical"  and  add,  in  their 
p  ice,  the  words  "List  I  chemical"  and 
"'.  list  n  chemical"  respectively. 

V.  21  CFR  part  1316  is  proposed  to  be 
ai  lended  as  follows: 

P  kRT  1316— [AMENDED] 

1.  The  authority  citation  for  part  1316, 
Si  tbpart  A  is  proposed  to  be  revised  to 

n  id  as  follows: 

Authority:  21  U.S.C.  822(0, 830(a}.  871(b). 
81  0.  958(f),  965. 

2.  Section  1316.02  is  proposed  to  be 
a]  lended  by  revising  paragraph  (c)(2)  to 
n  ad  as  follows: 

§  316.02    Definitions. 

•  •        •        *        • 

(c)*  *  * 

(2)  Places,  including  factories,   " 
M  irehouses,  or  other  establishments  and 
c(  mveyances,  where  persons  registered 
u  ider  the  Act  or  exempted  from 
r(  gistration  under  the  Act,  or  regulated 
p  irsons  may  lawfully  hold, 
n  anufacture,  or  distribute,  dispense. 
ai  [minister,  or  otherwise  dispose  of 
c  introlled  substances  or  listed 
c  lemicals  or  where  records  relating  to 
tHose  activities  are  maintained. 

*  *        •        •        • 

3.  Section  1316.03  is  proposed  to  be 

a  ner.ded  by  revising  paragraphs  (b),  (c). 
(( )  and  (e)  to  read  as  follows; 

§  1316.03    Authority  to  maite  inspections. 

***** 

(b)  Inspecting  within  reasonable 

I  mits  and  to  a  reasonable  manner  all 
p  jrtinent  equipment,  finished  and 
u  tifinished  controlled  substances^  listed 
c  leraicals,  and  other  substances  or 
n  laterials,  containers,  and  labeling 
f  lund  at  the  controlled  premises 
r  ilating  to  this  Act; 

(c)  Making  a  physical  inventory  of  all 
c  introlled  substances  and  listed 

c  lemicals  on-hand  at  the  premises; 

(d)  Collecting  samples  of  controlled 
s  ibstances  or  listed  chemicals  (in  the 

« ifentany  samples  are  collected  during 
i  a  inspection,  the  inspector  shall  issue 
i  receipt  for  such  samples  on  DEA  Form 
(  4  to  the  owner,  operator,  or  agent  in 
( harge  of  the  premises); 

(e)  Checking  of  records  and 

i  iformation  on  distribution  of 
( ontrolled  substances  or  listed 
(  heinicals  by  the  registrant  or  regulated 


person  as  they  relate  to  total  distribution 
of  the  registrant  er  regulated  person  (i.e., 
has  the  distribution  of  controlled 
substances  or  listed  chemicals  increased 
markedly  within  the  past  year,  and  if  so 
why); 
***** 

4.  Section  1316.09  is  proposed  to  be 
amended  by  revising  paragraph  (a)(3)  to 
read  as  follows: 

§  1 31 6.09    Application  tor  administrative 
inspection  warrant 

(a)*** 

(3)  A  statement  relating  to  the  nature 
and  extent  of  the  administrative 
.  inspection,  including,  where  necessary, 
a  request  to  seize  specified  items  and/ 
or  to  collect  samples  or  finished  or 
unfinished  controlled  substances  or 
listed  chemicals; 

*****  9 

Dated:  August  30. 1994. 
Stephen  H.  Greene. 

Deputy  Administrator,  Drug  Enforcement 

Administration. 

IFR  Doc.  94-25071  Filed  10-12-94:  8:45  ami 

BILLING  CODE  441(M»-M 


DEPARTMENT  OF  THE  INTERIOR 
Indian  Arts  and  Crafts  Board 

25  CFR  PART  309 

RIN  1090-AA45 

Protection  for  Products  of  Indian  Art 
and  Craftsmanship 

AGENCY:  Indian  Arts  and  Crafts  Board 
(lACB),  DOI. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  rule  will  establish 
regulations  to  implement  Pub.  L.  101- 
644,  the  Indian  Arts  and  Crafts  Act  of 
1990.  The  proposed  regulations  define 
the  nature  and  Indian  origin  of  products 
embraced  by  the  law  and  specify 
procedures  for  carrying  out  the  law.  The 
trademark  provisions  of  the  Act  are  not 
included  in  this  proposed  rulemaking, 
and  will  be  treated  at  a  later  time. 

DATES:  Written  comments  must  be 
received  on  or  before  February  10, 1995. 

ADDRESSES:  Conunents  on  the  proposal 
should  be  marked  "Docket  No.  109D- 
AA45"  and  mailed  or  delivered  in 
duplicate  to:  Indian  Arts  and  Crafts 
Board,  Room  4004-MIB,  1849  C  Street. 
NVV..  Washington.  DC  20240. 
Commenters  who  want  the  Indian  Arts 
and  Crafts  Board  to  acknowledge  receipt 
of  their  conunents  on  this  notice  must 
submit  with  those  comments  a  self- 
addr^issed.  stamped  postcard  on  which 
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the  following  statement  is  made: 
"Comments  to  Docket  to  Docket  No. 
1090-AA45."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Comments  may  be  inspected  at  room 
4004. 1849  C  Street,  NW.,  Washington, 
DC,  on  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meridith  Z.  Stanton  or  Geoffi^y  E. 
Stamm,  Indian  Arts  and  Crafts  Board, 
Room  40G4-MIB,  1849  C  Street,  NW.. 
Washington,  DC  20240,  telephone  202- 
208-3773  (not  a  toll-ft^e  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Indian  Arts  and  Crafts  Board  was 
established  by  the  Act  of  August  27, 
1935  (49  Stat.  891;  25  U.S.C.  305a),  and 
is  responsible  for  promoting  the 
development  of  American  Indian  and 
Alaska  Native  arts  and  crafts,  improving 
the  economic  statiis  of  members  of 
Federally  recognized  tribes,  and 
establishing  and  expanding  marketing 
opportunities  for  arts  and  crafts 
produced  by  American  Indians  and 
Alaska  Natives. 

The  1935  Act  established  criminal 
penalties  for  selling  goods  with 
misrepresentations  that  they  were 
Indian-produced.  These  original 
provisions,  in  section  1159  of  title  18, 
United  States  Code,  provided  for  fines 
not  to  exceed  $500  or  imprisonment  not 
to  exceed  six  months  or  both.  Although 
this  law  was  in  effect  for  many  years,  it 
provided  no  meaningful  deterrent  to 
those  who  misrepresent  imitation 
Indian  arts  and  crafts.  In  addition,  it 
required  "willfuhiess"  and  "intent"  to 
prove  a  violation,  and  very  little 
enforcement  took  place. 

In  recent  years,  the  Congress  notes 
that  the  Indian  arts  and  crafts  market, 
with  several  hundred  milhon  dollars  in 
annual  sales,  was  expanding  and 
experiencing  a  greater  frequency  of 
fraudulent  sales.  The  Congress 
requested  a  special  report  from  the 
Department  of  Commerce,  which  in 
1985  determined  that  significant  losses 
were  inciured  by  the  domestic  Indian 
arts  and  crafts  market  due  to  unmarked 
imported  imitations.  As  a  result,  the 
Congress  included  in  the  1988  Omnibus 
Trade  Bill,  Pub.  L  100-418,  a  direction 
to  the  Customs  Service  to  address  the 
issue  of  misrepresentation.  This  led  to 
the  promulgation  of  regulations  to 
require  permanent  country-of-origin 
marking  on  imported  Indian-style 
jewelry  and  other  arts  and  crafts 
products.  Thereafter,  the  Congress 
shifted  its  attention  to  problems 
originating  in  the  domestic  market  and 


passed  Pub.  L.  101-644,  the  Indian  Arts 
and  Crafts  Act  of  1990. 

The  Indian  Arts  and  Crafts  Act  of 
1990  is  essentially  a  truth-in-advertising 
law  designed  to  prevent  products  from 
being  marketed  as  "Indian  made,"  when 
the  products  are  not,  in  fact,  made  by 
Indians  as  defined  in  the  Act.  Because 
of  the  truth-in-advertising  nature  of  the 
Act,  the  drafters  of  the  proposed 
regulations  have  tried  not  to  restrict 
truthful  statements  that  might  be  made 
in  marketing  a  product. 

In  respect  of  tribal  sovereignty,  the 
drafters  do  not  require  vmiform  criteria 
or  procedures  or  documentation  forms 
for  tribal  certification  of  individuals  as 
Indian  artisans,  although  such 
uniformity  would  be  a  great 
convenience  to  businesses  and 
consumers  in  the  market. 

Section-by-Section  Analysis 

Section  309.1 

This  sectign  outlines  the  purpose  of 
the  regulations. 


Section  309.2 

This  section  defines  terms  used 
throughout  the  regulations. 

The  definition  of  "Indian  product"  is 
central  to  these  regulations.  It  explicitly 
includes  handcrafts  because  the  core  of 
the  market  consists  of  such  products, 
and  the  term  "handcraft"  carries 
substantial  economic  value  when 
attached  to  a  product.  It  excludes 
products  made  before  1935  because,  in 
passing  the  Indian  Arts  and  Crafts  Act 
of  1990,  the  Congress  was  concerned 
with  fraudulent  sales  in  the 
contemporary  market.  The  Indian  Arts 
and  CraJFts  Board's  mission  as  an  agency 
is  to  promote  the  development  of  the 
contemporary  market.  The  1935  cutoff 
date  was  chosen  because  that  was  the 
foimding  year  of  the  Indian  Arts  and 
Crafts  Bo^,  and  the  Act  is  an 
amendment  to  the  Board's  organic  act. 

Definitions  of  "Indian,"  "Indian  arts 
and  crafts  organization,"  and  "Indian 
tribe"  are  provided  in  the  statute.  A 
current  fist  of  Federally-recognized 
Indian  tribes  was  published  in  the 
Federal  Register  on  October  21, 1993 
(58  FR  54364),  by  the  Bureau  of  Indian 
Affairs.  U.S.  Department  of  the  Interior. 
The  Department  of  the  Interior  does  not 
maintain  a  list  of  state  recognized  tribes 
that  qualify  under  subsection  (b)(2). 

Section  309.3 

Subsection  (a)  of  this  section  is 
particularly  important  because  it  states 
how  the  luimodified  use  of  the  word 
"Indian"  or  the  unmodified  name  of  an 
Indian  tribe  will  be  construed  by  the 
Indian  Arts  and  Crafts  Board  as  a 


representation  of  an  Indian  product  for 
enforcement  purposes. 

The  Act  specifically  addresses  the 
situation  of  people  of  various  degrees  of 
Indian  ancestry  who  are  active  in  the  art 
market,  but  are  not  members  of  tribes  for 
whatever  reason.  The  Congress  provided 
in  the  Act  that  tribes  could  decide  to 
certify  such  people  as  Indian  artisans. 
There  may  be  instances  in  which  a 
person  is  not  a  member  of  a  tribe  and 
has  not  been  certified  as  an  Indian 
artisan,  but  nonetheless  is  of  Indian 
ancestry.  A  different  identification  issue 
arises  among  people  who  make  products 
that  may  appear  Indian-made,  or  may  be 
intentionally  styled  after  Indian 
products,  but  who  have  no  intention  of 
misrepresenting  them  as  Indian-made. 

The  regulations  need  to  identify  a 
reasonable  boundary  between  marketing 
statements  that  are  simply  truthful,  and 
should  be  permitted,  and  statements 
that  are  clearly  misleading,  and  should 
be  prohibited.  Comments  are  especially 
encouraged  about  what  is  reasonable 
and  how  best  to  establish  a  boundary. 
As  proposed,  the  regulations  provide 
that  the  unmodified  use  of  the  word 
"Indian"  or  of  the  name  of  a  tribe  in 
connection  with  a  product  would 
necessarily  be  misleading  if  the  maker 
was  not  a  member  or  certified  artisan  of 
a  tribe. 

Foreign  products  have  been  a  major 
concern  of  the  Congress,  and  the 
fundamental  piupose  of  the  Act  is  to 
protect  Indians,  as  defined,  who  are 
resident  in  the  United  States. 
Subsection  fb)  clarifies  how  certain 
.  marketing  conduct  related  to  products 
of  Indians  of  foreign  tribes  will  be 
construed  by  the  Indian  Arts  and  Crafts 
Board  for  enforcement  purposes. 

Section  309.4 

This  section  states  the  statutory 
prohibition  against  a  tribe  imposing  a 
fee  for  certifying  an  Indian  artisan. 

Section  309.5 

This  section  states  where  the  statutory 
criminal  and  civil  penalties  for 
violations  may  be  found. 

Section  309.6 

This  section  provides  the  address 
where  complaints  about  alleged 
violations  of  the  Act  may  be  submitted. 

Public  Participation 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  mailing  a  request  to  the 
Indian  Arts  and  Crafts  Board,  Room 
4004-MIB,  1849  C  Street,  NW., 
Washington,  IX  20240,  or  by  calling 
202-208-3773  (not  a  toU-fiw  call). 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the  effects  that 
might  result  from  the  adoption  of  the 
proposals  contained  in  this  notice  are 
invited.  Communications  should 
identify  the  docket  number  and  be 
submitted  in  duplicate  to  the  address 
listed  above.  Commenters  who  want  ttie 
Indian  Arts  and  Crafts  Board  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  1090-AA45."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Commissioners  of  the  Indian  Arts  and 
Crafts  Board  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  rule  docket  both 
before  and  after  the  closing  date  for 
comments. 

Drafting  Information 

These  proposed  regulations  were 
prepared  by  Geoffrey  E;  Stamm  (Acting 
C;eneral  Manager,  Indian  Arts  and  Crafts 
Board)  and  Meridilh  Z.  Stanton 
(.Advisory  Services  Specialist.  Indian 
Arts  and  Crafts  Board). 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
E.O.  12866. 

There  is  no  collection  of  information 
in  this  rule  requiring  approval  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3504. 

The  Department  of  the  interior 
« ertifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  ° 
under  the  Regulatory  Flexibility  Act  (5 
If.S.C.  601  et  seq.).  An  unknown 
number  of  individuals,  small 
businesses,  and  tribal  governments  may 
l>e  affected  in  some  way.  but  they  do  not 
exceed  several  thousand  in  aggregate. 
These  possible  effects,  such  as  increa.sed 
demand  on  tribal  governments  from 
some  of  their  members  to  document 
their  status,  stem  from  the  statute  itself 
rather  than  the  proposed  regulations,  as 
the  preponderance  of  the  proposed 
regulations  does  not  exceed  the  non- 
discretionary  statutory  requirements. 

The  Department  of  the  Interior  has 
determined  that  these  proposed 
angulations  will  not  have  a  significant 
etiect  on  the  human  environment  under 
tiie  National  Environmental  Policy  Act 
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(42  U.S.C  4321-4347).  In  addition,  the 
De  )artment  of  the  Interior  has 
del  ermined  that  these  proposed 
re(  Illations  are  categorically  excluded 
fro  n  the  procedural  requirements  of  the 
Na  ional  Environmental  Policy  Act  by 
De  >artmental  regulations  in  516  DM  2. 
As  such,  neither  an  Environmental 
As  «ssment  nor  an  Environmental 
Im  )act  Statement  has  been  prepared. 

Lis  t  of  Subjects  in  25  CFR  Part  309 

idians-Arts  and  crafts. 

or  the  reasons  set  out  in  the 
pn  amble,  25  CFR  Chapter  D  is  proposed 
to  te  amended  as  follows: 
I  art  309  is  added  to  read  as  follows: 

PA  RT  309-PROTECTION  FOR 
PF  ODUCTS  OF  INDIAN  ART  AND 
CF  AFTSMANSHIP 

Sc( . 

30< .  1  Purpose. 

;iOi  .2  Dofinitions. 

30!  .3  Enforcement. 

30<  4  Certification  of  Indian  artisans. 

30<  .5  Penalties. 

30«  fi  Complaints. 
J  uJhority:  13  U.S.C.  1  \59.  25  V.S.C.  30r. 

§  y  19.1    Purpose. 

'  hese  regulations  define  the  nature 
am  I  Indian  origin  of  products  protected 
by  the  Indian  Arts  and  Crahs  Act  of 
19  10  (18  U.S.C.  1159.  25  U.S.C  305e) 
fro  m  false  representations,  and  specify 
ho  V  the  Indian  Arts  and  Crafts  Board 
wi  I  interpret  certain  conduct  for 
en  orcement  purposes.  The  Act  makesit 
ur  awful  to  offer  or  display  for  sale  or 
se  I  any  good  in  a  manner  that  falsely 
su  ;gests  it  is  Indian  produced,  an  Indian 
pr  duct,  or  the  product  of  a  particular 
In(  ian  or  Indian  Tribe  or  Indian  arts  and 
cri  fts  organization  resident  within  the 
Ur  ifed  States. 

§3)9.2    Definitions. 

a)  Indian  means  any  individual  who 
is  I  member  of  an  Indian  tribe  or  is 

ce  tified  as  an  Indian*  artisan  by  an 
Ini  ian  tribe. 

b)  Indian  artisan  means  an 

in   ividual  who  is  certified  as  .such  bv 
an  Indian  tribe. 

c:)  Indian  arts  and  crafts  organization 
ixv  ans  any  legally  estabhshed  arts  and 
cr,  fts  marketing  organization  composed 
ot  Tiembers  of  Indian  tribes. 

d)  Indian  product  means  any  art  or 
en  ft  product  made  by  an  Indian,  other 
tti  n  a  product  made  before  1935. 

1)  This  includes,  but  is  not  limited 
to 

i)  Products  that  are  in  a  traditional 
In  lian  style  or  traditional  Indian 
nil  dium; 

ii)  Products  that  are  in  a  non- 
t re  ciitional  Indian  style  or  non- 
trc  ciittonal  Indian  medium; 


(iii)  Handcrafts,  i.e.  objects  created 
with  the  help  of  only  such  devices  as 
allow  the  manual  skill  of  the  maker  to 
condition  the  shape  and  design  of  each 
individual  product. 

(2)  This  does  not  include  industrial 
products. 

(e)  Indian  tribe  means — 

(1)  Any  Indian  tribe,  band,  nation, 
Alaska  Native  village,  or  any  organized 
group  or  community  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians;  or 

(2)  Any  Indian  group  that  has  been 
formally  recognized  as  an  Indian  tribe 
by  a  state  legislature  or  by  a  state 
commission  or  similar  organization 
legislatively  vested  with  state  tribal 
recognition  authority. 

(f)  Product  of  a  particular  Indian  tribe 
or  Indian  arts  and  crafts  organization 
means  that  the  source  of  an  Indian 
product  is  identified  as  a  named  Indian 
tribe  or  named  Indian  arts  and  crafts 
organization. 

§309.3    Enforcement 

(a)  Indian  products.  The  unmodified 
word  "Indian"  or  an  unmodified  name 
of  an  Indian  tribe,  used  in  connec:tion 
with  an  art  or  craft  product,  is 
interpreted  to  mean — 

(1)  That  the  maker  is  a  member  of  an 
Indian  tribe,  or  of  the  fiarticular  Indian 
tribe  named;  and 

(2)  That  the  tribe  is  resident  in  the 
United  States;  and 

(3)  That  the  art  or  craft  product  is  an 
Indian  product;  unless 

(4)  The  name  of  the  foreign  country  of 
tribal  ancestry  is  also  used  with  the 
product. 

§  309.4    Certification  of  Indian  artisans. 

As  provided  in  section  305e,  title  2r>. 
United  States  Code,  a  tribe  may  not 
impo.se  a  fee  for  certifying  an  Indian 
artisan. 

§309.5    Penalties. 

(a)  Criminal.  A  person  is  subject  to  the 
penalties  specified  in  section  1  ir»9.  title 
IH,  United  States  Code. 

(b)  Civil.  A  person  is  subject  to  the 
penalties  specified  in  section  3n'ie,  title 
25.  United  Stales  Code. 

§  309.6    Complaints. 

Complaints  about  protected  products 
alleged  to  be  offered  or  displayed  for 
sale  or  sold  in  a  manner  that  falsely 
suggests  they  are  Indian  should  be  made 
in  writing  and  addressed  to  the  General 
Manager.  Indian  Arts  and  Crafts  Board. 
Room  4004-MIB.  1849  C  Strtret  N\V.. 
Washington.  DC  20240. 


Dated:  October  5, 1994. 

Bonnie  R.  Cohen, 

Assistant  Secretary— Policy,  Management 
and  Budget. 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 

Kansas  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Withdrawal  of  proposed 

amendment.  r ,  •  ■ 

SUMMARY:  OSM  is  announcing  the 
withdrawal  of  a  proposed  amendment  to 
the  Kansas  permanent  regulatory 
program  (hereinafter,  the  "Kansas 
program")  under  the  surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
pertains  to  the  Kansas  Revegetation 
Success  Guidelines.  Kansas  is 
withdrawing  this  amendment  because  it 
needs  more  time  to  research  the  is.<;ues 
and  plans  to  resubmit  a  formal 
amendment  at  a  later  date. 
EFFECTIVE  DATE:  This  withdrawal  i> 
effective  October  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C  Wolfram,  Telephone:  (Hlf»l 
374-6405. 

SUPPLEMENTARY  INFORMATION:  By  letter 
dated  September  4. 1992 
(Administrative  Record  No.  K.S-53.11. 
Kansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  The  amendment  proposed  to 
revise  the  Kansas  Revegetation  Suc:c-ess 
Guidelines.  Kansas  submitted  the 
proposed  amendment  at  the  State's  own 
initiative  to  improve  its  program. 

On  October  29, 1992  (Administrativt- 
Record  No.  KS-541).  OSM  announced 
receipt  of  and  solicited  public  comment 
on  the  program  amendment  (57  FR 
49051).  On  March  24. 1993 
(Administrative  Record  No.  KS-fiS^). 
OSM  notified  Kansas  of  concerns  it  had 
with  the  proposed  program  amendment 
On  April  15. 1993  (Administrative 
Record  No.  KS-557).  a  public  meetiiij? 
was  held  between  OSM  and  the  State  ot 
Kansas  in  Pittsburg.  Kansas.  On  .\pril 
2."^,  1993  (Administrative  Record  No. 
KS-553),  Kansas  requested  an 
additional  30-day  extension  in  order  to 
respond  to  the  issue  letter  from  OSM. 
On  May  24. 1993  (Administrative 
Record  No.  KS-556),  Kansas  rtrquested 
an  additional  30-dav  extension  in  order 


to  respond  to  the  issue  letter  from  OSM. 
On  June  24, 1993  (Administrative 
Record  No.  KS-559),  Kansas  responded 
to  OSM's  concerns.  On  July  12. 1993 
(Administrative  Record  No.  KS-562), 
OSM  reopened  the  public  comment 
period  on  the  amendment  for  30  days 
(58  FR  37447).  On  April  29, 1994 
(Administrative  Record  No.  KS-582). 
OSM  notified  Kansas  of  concerns  it  had 
with  the  revised  program  amendment. 
On  May  5. 1994  (Administrative  Record 
No.  KS^583),  Kansas  requested  an 
extension  to  the  time  required  to 
respond  to  these  concerns  and  a  public 
meeting  to  discuss  the  issues;  and  on 
June  20, 1994  (Administrative  Record 
No.  KS-586).  Kansas  requested  an 
extension  on  the  time  to  respond  until 
September  30. 1994.  On  July  20. 1994 
(Administrative  Record  No.  KS-588).  a 
public  meeting  was  held  between  OSM 
and  the  State  of  Kansas  in  Pittsburg, 
Kansas.  On  September  9. 1994 
(Administrative  Record  No.  KS-590). 
Kansas  requested  a  90-day  extension  ir. 
order  to  respond  to  the  issue  letter  from 
OSM.  On  September  28. 1994 
(Administrative  Record  No.  KS-5911. 
Kansas  requested  that  the  proposed 
amendment  be  withdrawn.  Kansas 
proposes  to  research  the  remaining 
issues  prior  to  resubmitting  the 
amendment  for  formal  approval  at  ti 
later  date. 

Therefore,  the  proposed  ainendnient 
announced  in  the  October  29. 1992. 
Federal  Register  is  withdrawn 

List  of  Subjects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surtace 
mining.  Underground  mining 

Dated:  October  6, 1994. 

Russell  F.  Price. 

Acting  Assistant  Diwctor.  Western  Support 
Cunter. 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

32  CFR  Part  323 

(Defense  Logistics  Agency  Reg.  5400.21] 

Privacy  Act;  implementation 

AGENCY:  Defense  Logistii;s  Agency.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  exempt  a  system  of  records 
from  certain  provisions  of  the  Privacry 
Act.  The  system  of  records  is  identified 
as  SIOO.IO  GC,  entitled  Whistleblower 
Complaint  and  Investigation  Files. 


The  exemption  is  intended  to  increase 
the  value  of  the  system  of  records  for 
law  enforcement  purposes;  to  comply 
with  prohibitions  against  the  disclosure 
of  certain  kinds  of  infonnation:  and  to 
protect  the  privacy  of  individuals 
identified  in  the  system  of  records. 
DATES:  Comments  must  be  received  no 
later  than  December  12. 1994.  to  be 
con.sidered  by  the  agency. ' 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Administrative 
Management  Division.  Programs  and 
.Analyses  Division,  Office  ol  Planning 
and  Resource  Management.  Defense 
Logistics  Agency  Administrative 
Support  Center.  Room  5A120,  Cameron 
Station,  Alexandria.  VA  22304-GH»0. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  617-7583. 
SUPPLEMENTARY  INFORMATION:  EKt-nttnc 
Order  12866.  The  Director. 
Administration  and  Management.  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  significant  regulaton,-  adion.' 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effet*  on  the 
economy  of  SlOO  million  or  more;  ilcn^ 
not  create  a  serious  inconsistency  or, 
otherwise  interfere  with  an  a(  tion  'ken 
or  planned  by  another  agency:  does  not 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  right  and  obligations  ot 
ret  ipients  thereof;  dees  not  ruise  novel 
legal  or  policy  issues  arising  out  of  !es;al 
mandates,  the  President's  priorities,  fir 
the  principles  set  forth  in  Fvef:i}iv»- 
Order  12866  (1993). 

Regulatory  Flexibility  Art  of  ffWi 
The  Director.  Administration  and 
Management,  Office  of  the  Sf-iretrir;  of 
Defense  certifies  that  this  Priv..;  -.  .\(X 
rule  for  the  Department  of  npfv.-se  dr>es 
not  have  significant  economic  impart  fM\ 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  syMf'ms  «)• 
records  within  the  Department  ot 
Defense. 

Paperwork  Reduction  Art.  The 
Director.  Administration  and 
Management,  Office  of  the  Sft:retary  of 
Defense,  certifies  that  this  Privacy  Ar:t 
rule  for  the  Department  of  Dffen.se 
imposes  no  information  requirenif  jits 
beyond  the  Department  of  Defense  and 
that  the  information  coilei  ted  within 
the  Department  of  Defem*  is  nw^essnrv 
and  consistent  with  5  U  S.C.  5'i2n.  , 
known  as  the  Privacy  Art  of  1974 

This  proi>osed  rule  would  add  jm 
exempt  Privacy  Act  system  of  rfu:orri-.to 
the  DLA  inventory  of  systems  of 
records.  DLA  performs  as  one  of  iN 
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principal  functions  investigations  into 
whistleblower  complaints  arising  from 
DLA  employees  and  the  employees  of 
DLA  contractors.  The  proposal  to 
exempt  the  system  reflects  recognition 
that  certain  records  in  the  system  may 
be  deemed  to  require  protection  from 
disclosure  in  order  to  protect 
confidential  sources  mentioned  in  the 
files  and  avoid  compromising, 
impeding,  or  interfering  with 
investigative  and  enforcement 
proceedings.  The  authority  for  the 
exemption  may  be  found  in  5  U.S.C 
552a(k)(2).  The  system  would  thus  be 
exempt  from  sections  552a(c)(3),  (d)(1) 
through  (4),  (e)(1),  (e)(4)(G),  (e)(4)(H). 
and  (e)(4)(I).  and  (f).  The  Director 
proposes  to  adopt  these  exemptions. 

List  of  Sub)ects  in  32  CFR  Part  323 

Privacy. 

Accordingly,  the  Defense  Logistics 
Agency  proposes  to  amend  32  CFR  part 
323  as  follows: 

1.  The  authority  citation  for  32  CFRT 
part  323  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat  1896  (5 
U.S.C.  552a). 

2.  32  CFR  part  323.  Appendix  H  is 
amended  by  adding  paragraph  d. 

Appendix  H  to  Part  323  -  DLA 
Exemption  Rules 

*        «        •        *   "    • 

d.  ID:  SlOO.lO  GC  (Specific 
exemption). 

1.  System  name:  Whistleblower 
Complaint  and  Investigation  Files. 

2.  Exemption:  Portions  of  this  system 
of  records  may  be  exempt  under  the 
provisions  of  5  U.S.C.  552a(c)(3),  (d)(1) 
through  (d)(4),  (e)(1).  (e)(4)(G).  (e)(4)(H). 
and  (e)(4)(I),  and  (f). 

3.  Authority:  5  U.S.C.  552a(k)(2). 

4.  Feasons:  From  subsection  (c)(3) 
because  granting  access  to  the 
accounting  for  each  disclosure  as 
required  by  the  Privacy  Act,  including 
the  date,  nature,  and  purpose  of  each 
disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation  or 
prosecutive  interest  by  DLA  or  other 
agencies.  This  could  seriously 
compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
nature;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

From  subsections  (d)(1)  through 
(d)(4),  and  (0  because  providing  access 
to  records  of  a  civil  investigation  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to 
the  information  contained  therein  ~ 


.vould  seriously  interfere  with  and 
hwart  the  orderly  and  unbiased 
:onduct  of  the  investigation  and  impede 
:ase  preparation.  Providing  access  rights 
lormally  afforded  under  the  Privacy  Act 
vould  provide  the  subject  with  valuable 
nformation  that  would  allow 
nterference  with  or  compromise  of 
vitnesses  or  render  witnesses  reluctant 
0  cooperate;  lead  to  suppression, 
ilteration,  or  destruction  of  evidence; 
ind  result  in  the  secreting  of  or  other 
lisposition  of  assets  that  would  make 
hem  difficult  or  impossible  to  reach  in 
)rder  to  satisfy  any  Government  claim 
irowing  out  of  the  investigation  or 
)roceeding. 

From  subsection  (e)(1),  because  it  is 
lot  always  possible  to  detect  the 
elevance  or  necessity  of  each  piece  of 
nformation  in  the  early  stages  of  an 
nvestigation.  In  some  cases,  it  is  only 
fter  the  information  is  evaluated  in 
ight  of  other  evidence  that  its  relevance 
i  nd  necessity  will  be  clear. 

From  subsections  (e)(4)(G)  and 
b)(4)(H)  because  there  is  no  necessity 
or  such  publication  since  the  system  of 
ecords  will  be  exempt  from  the 
1  inderlying  duties  to  provide 
lotification  about  and  access  to 
nformation  in  the  system  and  to  make 
i  mendments  to  and  corrections  of  the 
nformation  in  the  system.  However, 
)LA  will  continue  to  publish  such  a 
1  lotice  in  broad  generic  terms  as  is  its 
(  urrent  practice. 

From  subsection  (e)(4)(I)  because  to 
1  le  extent  that  this  provision  is 
(  onstrued  to  require  more  detailed 
I  isclosure  than  the  broad,  generic 
iformation  currently  published  in  the 
I  ystem  notice,  an  exemption  from  this 
irovision  is  necessary  to  protect  the 
onfidentiality  •f  sources  of  information 
<  nd  to  protect  privacy  and  physical 
!  afety  of  witnesses  and  informants.  DLA 
'  viU,  nevertheless,  continue  to  publish 
:  uch  a  notice  in  broad  generic  terms  as 
5  its  current  practice. 
Dated:  October  6. 1994. 
1  .  M.  Bynum. 

.  \lternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
'R  Doc.  94-25347  Filed  10-12-94:  8:45  ami 
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ACTION:  Proposed  rule. 


INVIRONMENTAL  PROTECTION 
i  iGENCY 

'  0  CFR  Part  52 

K}H59-1 -6376b;  FRL-5077-9] 

i  ipproval  and  Promulgation  of 
I  nplementation  Plans;  Ohio 

i  GENCY:  United  States  Environmental 
I  rotection  Agency  (USEPA). 


SUMMARY:  The  USEPA  is  approving, 
through  direct  final  procedure,  an  Ohio 
State  Implementation  Plan  (SIP) 
revision  request  for  the  purpose  of 
implementing  an  emissions  statement 
program  for  stationary  sources  within 
the  State's  marginal  and  above  ozone 
nonattainment  areas.  Section 
182(a)(3)(B)  of  title  I  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA), 
requires  States  with  areas  designated 
nonattainment  for  the  ozone  National 
Ambient  Air  Quality  Standard  (NAAQS) 
to  establish  regulations  for  annual 
reporting  of  actual  emissions  by  sources 
that  emit  VOC  or  NOx  in  the 
nonattainment  area.  These  emissions 
reports  are  referred  to  as  "emissions 
statements."  Sources  in  the  following 
counties  are  subject  to  the  emissions 
statement  program  requirements: 
Ashtabula,  Butler,  Clark.  Clermont, 
Cuyahoga,  Delaware,  Franklin,  Geauga. 
Greene.  HamiUon,  Lake,  Licking,  Lorain 
Lucas,  Mahoning,  Medina,  Miami. 
Montgomery,  Portage,  Stark,  Summit. 
Trumbull.  Warren,  and  Wood. 

In  the  final  rules  section  of  this 
Federal  Register,  the  USEPA  is 
approving  this  SIP  revision  request  as  a 
direct  final  rule  without  prior  proposal 
because  USEPA  views  the  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  public 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  USEPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  action  I'^ust  be 
received  by  October  28. 1994. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  William  L.  MacDowell, 
Chief,  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J). 
USEPA,  Region  5,  77  West  Jackson 
Blvd.,  Chicago,  IlHnois,  60604. 

Copies  of  the  State  submittal  for  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  location  (it  is 
recommended  that  you  contact  Gina 
Smith  at  (312)  886-7018  before  vLsiting 
the  Region  5  office): 

United  States  Environmental 
Protection  Agency.  Region  5,  Air 
Enforcement  Branch,  Air  and  Radiation 


Division,  77  West  Jackson  Boulevard, 
Chicago.  Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Smith,  Regulation  Development  Section, 
Air-Enforcement  Branch  (AE-17JJ,  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago.  Illinois.  60604.  (312) 
886-7018. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control,  Nitrogen  oxides. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  September  13. 1994. 
David  Kee. 

Acting  Begional  Administrator 
IFR  Doc.  94-25271  Filed  10-12-94.  8:45  ami 
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40  CFR  Part  63 

[AD-FRL-6087-4] 
RIN  2060-AE05 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Category:  Off-Site  Waste  and  Recovery 
Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  Under  the  authority  of  the 
Clean  Air  Act.  the  EPA  is  proposing 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
off-site  waste  and  recovery  operations. 
This  rule  would  apply  to  owners  and 
operators  of  facilities,  with  certain 
exceptions,  that  manage  wastes  or 
recoverable  materials  which  have  been 
generated  off-site  at  another  facility  and 
contain  specific  organic  chemical 
r,on> pounds  listed  as  hazardous  air 
pollutants  (HAP).  The  NESHAP  would 
require  air  emission  controls  be 
implemented  for  tanks,  containers, 
surface  impoundments.  land  disposal 
units,  and  certain  other  operations  used 
to  manage,  convey,  or  handle  wastes  or 
recoverable  materials  except  when  the 
HAP  content  of  a  waste  or  recoverable 
material  meets  conditions  specified  in 
the  rule. 

DATES:  Comments.  The  EPA  will  accept 
comments  on  the  proposed  rule  until 
December  12, 1994. 

Public  Hearing.  If  requested,  the  EPA 
will  hold  a  public  hearing  concerning 


the  proposed  rule  beginning  at  10  a.m. 
on  November  21, 1994.  Persons 
interested  in  presenting  oral  testimony 
to  the  EPA  at  a  public  hearing  must 
contact  the  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT)  no  later 
than  November  10. 1994.  Persons 
interested  in  attending  the  hearing 
should  call  the  person  Usted  below  (see 
FOR  FURTHER  INFORMATION  CONTACT)  tO 
verify  that  a  hearing  will  be  held. 

ADDRESSES:  Comments.  Interested 
parties  may  submit  written  comments 
regarding  the  proposed  rule  (in 
duplicate,  if  possible)  to  the  following: 
Air  and  Radiation  Docket  and 
Information  Center.  Attention  Docket 
No.  A-92-16.  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  the 
comments  also  be  sent  to  the  contact 
person  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Public  Hearing.  If  a  hearing  is 
requested  it  will  be  held  at  the  EPA 
Office  of  Administration  Auditorium, 
Research  Triangle  Park.  North  Carolina 

Background  Information  Document. 
The  background  information  document 
(BID)  may  be  obtained  from  the  U.S. 
Environmental  Protection  Library  (MD- 
35).  Research  Triangle  Park.  North 
Carolina  27711.  telephone  number  (9191 
541-2777.  Please  refer  to  "National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  for  Source  Category:  Off-site 
Waste  and  Recovery  Operations — 
Background  Information  Document  for 
Proposed  Standards."  EPA  document 
no.  EPA-453/R-94-O70a. 

Docket.  The  proposed  regulatory  text. 
Background  Information  Document 
(BID),  and  other  supporting  information 
used  in  developing  the  proposed  rule 
are  available  in  the  docket  for  public 
inspection  and  copying.  The  docket  for 
this  rulemaking  is  Docket  No.  A-92-16 
and  is  located  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center.  Waterside  Mall,  room  1500. 1st 
Floor,  401  M  Street,  SW.,  Washington. 
DC  20460.  The  docket  room  is  open  to 
the  public  from  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone 
number  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Eric  L.  Crump.  Office  of  Air  Quality 
Planning  and  Standards,  Chemicals  and 
Petroleum  Branch  (MD-13).  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina. 
27711.  telephone  (919)  541-5032. 
telefax  (919)  541-3470. 


SUPPLEMENTARY  INFORMATION: 

Organization  of  This  Documenl 

The  information  presented  in  this 
notice  of  proposed  rule  is  organized  as 
follows: 
I.  Summar>'  of  Proposed  Rule 

A.  Summary  of  Rule  Requirements 

B.  Summary  of  Rule  Impacts 
II  Background 

A.  Section  112  Statutory  Ruquircmcnts 

B.  Listing  of  Source  Category 

C.  Summary  of  Public  Participation  in 
Development  of  Proposed  Rule 

D  Relationship  of  Proposed  Rule  to  Other 
EPA  Regulatory  Actions 
HI  Source  Category  Description 

A.  Organic  HAP  Types 

B.  Facility  Types 

C.  Nationwide  On;anic  HAP  EmisMutis 

IV.  Development  of  Regulatory  Alternatives 

A.  Selection  of  Source  Category  and 
Pollutants  for  Control 

B  Subcategorization 
■  C.  .Selection  of  Emission  Points 

D.  Definition  of  Source 

E.  Selection  of  MACT  Floor 

F.  Regulatory  Alternatives  for  Existing 
Sources 

G.  Regulator)-  Alternatives  for  New  Sources 
H.  Regulatory  Alternative  Impacts 

V.  Selection  of  Basis  for  Proposed  Standards 
.\.  Selection  of  Regulatory  Alternative  for 

Existing  Sources 

B.  Selection  of  Regulatory  Alternative  for 
New  Sources 

C  Selection  of  Format  for  l*ropost:d 
Standards 

D.  Selection  of  Test  Methods  and 
Procedures 

E.  Selection  of  Monitoring  and  Inspof  tidh 
Requirements 

r  Selection  of  Recordkeeping  and 

Reporting  Requirements 
G.  Emissions  Averaging 

VI.  Rule  Implementation 

A.  Effective  Date  for  Compliana': 
B  Modifications  and  Reconstruction 
C  Relationship  to  Operating  Permit 
Prf)gram 

Vli  Administrative  Requirements 

V!I1.  Statutory  Authority 

Additional  Detailed  Inf(innation 

The  proposed  regulatory  text  is  not 
included  in  this  Federal  Register  notice, 
hut  is  available  in  Docket  No.  A-92-16 
or  by  request  from  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center  (see  ADDRESSES).  This  notice,  the 
proposed  regulatory  text,  and  the  BID 
are  also  available  on  the  Technology 
Transfer  Network  (TTN).  one  of  the 
EP.^s  electronic  bulletin  boards.  The 
TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  telephone  call. 
Dial  (919)  541-5742  for  up  to  a  14.400 
bauds  per  .second  modem.  If  more 
information  on  TTN  is  needed,  call  the 
HELP  line  at  (919)  541-5384. 

A  limited  number  of  copies  of  these 
documents  are  available  on  diskette. 
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They  can  be  obtained  by  writing  or 
faxing  a  request  to  the  EPA  contact 
p>erson  designated  jsarlier  in  this  notice. 

I.  Summary  of  Proposed  Rule 

A.  Summary  of  Rule  Requirements 

Today's  proposed  rule  would  amend 
title  40,  chapter  I,  part  63  of  the  Code 
of  Federal  Regulations  by  adding  a  new 
subpart  DD— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Off-site  Waste  and  Recovery 
Operations.  The  following  is  a  summary 
of  the  requirements  proposed  for  the 
rule. 

The  EPA  is  proposing  to  define 
"waste"  for  the  off-site  waste  and 
recovery  operations  NESHAP  as  any 
material  generated  from  industrial, 
commercial,  mining,  or  agricultural 
operations  or  from  community  activities 
that  is  discarded,  discharged,  or  is  being 
accumulated,  stored,  or  physically, 
chemically,  thermally,  or  biologically 
treated  prior  to  being  discarded  or 
discharged.  This  definition  would 
include  all  materials  defined  to  be  solid 
wastes  under  Resource  Conservation 
and  Recovery  Act  (RCRA)  rules 
including  hazardous  wastes.  The  EPA  is 
proposing  to  define  "recoverable 
material"  for  this  rulemaking  as  any 
material  generated  from  industrial, 
commercial,  mining,  or  agricultural 
operations  or  from  community  activities 
that  is  recycled,  reprocessed,  reused,  or 
is  being  accumulated,  stored,  or 
physically,  chemically,  thermally,  or 
biologically  treated  prior  to  being 
recycled,  reprocessed,  or  reused.  Under 
this  definition,  secondary  materials 
such  as  used,  surplus,  and  scrap 
materials  that  are  recycled  or 
reprocessed  to  recover  reusable 
materials  or  to  create  new  products 
would  be  considered  by  the  EPA  to  be 
recoverable  matf  rials  subject  to  this 
NESHAP.  Waste  bnd  recoverable 
material  subject  to  the  off-site  waste  and 
recovery  operations  NESHAP  are 
collectively  referred  to  in  the  proposed 
rule  as  "regulated  material." 

1.  Applicability 

The  proposed  rule  would  apply  to" 
owners  and  operators  of  facilities,  with 
certain  exceptions  listed  below,  where 
operations  are  conducted  to  manage, 
convey,  or  handle  wastes  or  recoverable 
materials  that  are  received  from  other 
facilities  and  contain  hazardous  air 
pollutants.  In  other  words,  the  waste  or 
recoverable  material  has  been  generated 
off-site  at  a  separate  location  and,  then, 
shipped  or  transferred  to  the  facility  for 
subsequent  management.  Applicable 
operations  subject  to  the  rule  would 
include  storage,  treatment,  and  di^osal 
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G  lerations  as  well  as  recycling, 

r  covery,  and  reprocessing  operations. 

/  11  of  these  operations  collectively  are 

r  iferred  to  hereafter  in  this  notice  as 

"  jff-site  waste  and  recovery 

Q  )erations." 

The  rule  would  apply  to  off-site  waste 
a  id  recovery  operations  receiving 
regulated  materials  that  contain  one  or 
r  lore  of  the  specific  organic  chemicals 
1  sted  in  a  table  included  as  part  of  the 
p  roposed  rule.  These  organic  chemicals 
h  3ve  been  designated  as  hazardous  air 
p  allutants  (HAP)  under  CAA  section 
1 12(b),  and  are  referred  to  collectively 
h  jreafter  in  this  notice  as  "organic 

1  AP."  Off-site  waste  and  recovery 
o  )erations  managing  waste  or 

n  coverable  material  that  does  not 
c  )ntain  any  of  the  organic  chemicals 
li  >ted  in  the  rule  would  not  be 
"  eeulated  materials"  subject  to  the  rule. 

The  EPA  is  proposing  that  the  off-site 
M  aste  and  recovery  operations  NESHAP 
o  ily  apply  to  "major  sources"  as 
d  jfined  in  the  Part  63  general  provisions 
('  0  CFR  63.2).  "Area  sources"  as 
d  jfined  under  40  CFR  63.2  would  not  be 
SI  ibject  to  the  rule. 

The  rule  would  not  apply  to  certain 
t]  pes  of  waste  or  recovery  operations 
1<  cated  at  an  affected  facility  because 
h  AP  emissions  from  these  operations 
ai  e  addressed  by  other  EPA  regulatory 
a  tions.  The  following  operations  at  an 
a  fected  facility  would  be  exempted 
ft  3m  the  requirements  of  the  off-site 
w  aste  and  recovery  operations  NESHAP: 
(' )  Units  or  equipment  used  exclusively 
t<  manage  waste  or  recoverable  material 
g(  nerated  at  the  affected  facility  site 
(i  e.,  waste  or  recoverable  material 
gi  nerated  on-site);  (2)  municipal  solid 
M  3ste  landfill  units;  (3)  incinerators 
u  ed  to  bum  waste;  (4)  boilers  or 
fi  maces  used  to  bum  regulated  material 
tc  produce  energy;  (5)  units  or 
e(  uipment  located  at  a  publicly-owned 
tr  jatment  works;  or  (6)  units  or 
e(  uipment  used  exclusively  to  manage 
w  iste  that  has  been  received  from 
n  mediation  activities  to  cleanup  wastes 
di  isignated  as  hazardous  wastes  under 
R  tsource.  Conservation,  and  Recovery 
A  :t  (RCRA)  mles.  In  addition,  the  off- 
si  e  waste  and  recovery  operations 
N  iSHAP  would  not  apply  to 
u  iderground  components  of  injection 
w  sUs  used  for  disposal  of  waste. 

2  General  Standards 

The  general  standards  proposed  for 
tl  e  off-site  waste  and  recovery 
0  lerations  NESHAP  apply  to  major 
s<  urces.  The  standards  would  require 
tl  at  the  owner  or  operator  of  an  affected 
fa  cility  control  air  emissions  from 
c<  rtain  waste  management  units  and 
e<  uipment  in  which  regulated  materials 


containing  the  organic  HAP  listed  in  the 
mle  are  placed  on  or  after  the  effective 
date  of  the  rule.  These  air  emission 
control  requirements  would  not  apply  to 
any  affected  facility  for  which  the  owner 
or  operator  demonstrates  that  the  total 
annual  organic  HAP  mass  content  of  all 
regulated  materials  subject  to  the  rule 
entering  the  facility  is  less  than  1 
megagram  per  year  (Mg/yr).  The 
procedure  to  be  used  by  the  owner  or 
operator  to  calculate  the  total  annual 
organic  HAP  mass  content  of  the 
regulated  material  is  specified  in  the 
rule.  The  EPA  requests  comment  on  the 
proposed  1  Mg/yr  exemption,  and 
requests  supporting  information  be 
provided  with  any  recommendation  for 
an  alternative  exemption  level. 

Two  other  provisions  are  proposed  for 
the  off-site  waste  and  recovery 
operations  NESHAP  that  would  allow 
individual  units  at  an  affected  facility  to 
be  exempted  from  the  air  emission 
control  requirements  of  the  rule.  The 
first  provision  would  exempt  from  the 
air  emission  control  requirements  those 
units  at  major  sources  that  exclusively 
are  used  to  manage  regulated  material 
received  at  the  facility  with  a  volatile 
organic  hazardous  air  pollutant 
(VOHAP)  concentration  less  than  100 
parts  per  million  by  weight  (ppmw)  on 
a  mass-weighted  average  basis.  Thfi 
regulated  material  VOHAP 
concentration  would  be  determined 
based  on  the  organic  HAP  content  of  the 
regulated  material  at  the  point  where 
the  facility  accepts  delivery  or  takes 
possession  of  the  regulated  material, 
using  procedures  specified  in  the  rule. 
The  EPA  requests  comment  on  the 
definitiveness  of  the  term  "point  of 
entry"  as  defined  in  the  rule. 

The  second  individual  unit 
exemption  provision  proposed  in  the 
rule  would  allow  an  owner  or  operator 
to  selectively  designate,  on  a  site- 
specific  basis,  certain  individual  units 
to  be  exempt  from  the  air  emission 
control  requirements  regardless  of  the 
VOHAP  concentration  of  the  regulated 
material  placed  in  the  unit.  Application 
of  this  discretionary  exemption  by  the 
owner  or  operator  would  be  limited 
based  on  regulated  material  organic 
HAP  content.  Under  this  provision,  the 
total  annual  organic  HAP  mass  content 
in  the  regulated  materials  placed  in  all 
of  the  units  designated  by  the  owner  or 
operator  as  exempt  units  could  not 
exceed  1  Mg/yr  as  determined  in 
accordance  with  the  procedures 
specified  in  the  rule.  The  EPA  requests 
comment  on  the  stmcture  of  the 
proposed  1  Mg/yr  exemption  for 
individual  units,  as  well  as  supporting 
information  for  any  recommendation  for 
an  alternative  exemption  level. 


For  tanks,  surface  impoundments, 
containers,  conveyance  systems,  and 
certain  treatment  units  required  to  use 
air  emission  controls  under  the  off-site 
waste  and  recovery  operations  NESHAP, 
the  owner  or  operator  would  be  required 
to  either  (1)  Install  and  operate  air 
emission  controls  on  the  unit  in 
accordance  with  standards  specified  in 
the  mle;  or  (2)  treat  the  regulated 
material  before  the  regulated  material  is 
placed  in  the  unit  to  remove  or  destroy 
organic  HAP  in  accordance  with 
requirements  specified  in  the  rule.  For 
land  disposal  units  and  other 
miscellaneous  units  subject  to  the  air 
emission  control  requirements  of  the 
rule,  the  owner  or  operator  would  be 
required  to  treat  the  regulated  material 
before  the  regulated  material  is  placed 
in  the  unit  to  remove  or  destroy  organic 
HAP  in  accordance  with  the 
requirements  specified  in  the  mle.  In 
addition  to  these  requirements,  the  mle 
would  require  that  the  owner  or 
operator  of  an  affected  facility  control 
organic  HAP  emissions  from  leaks  in 
certain  ancillary  equipment  (e.g.. 
pumps,  valves,  flanges,  etc.)  used  to 
handle  regulated  material  streams 
having  a  total  organic  HAP 
concentration  equal  to  or  greater  than  10 
percent  by  weight. 

Under  the  proposed  rule,  an  owner  or 
operator  would  be  allowed  to  use  any 
type  of  treatment  process  to  reduce  the 
organic  HAP  content  of  the  regulated 
material  that  can  continuously  achieve 
the  performance  requirements  specified 
in  the  mle.  Several  alternative  treatment 
process  performance  standards  are 
specified  in  the  proposed  rule  from 
which  the  owner  or  operator  could 
choose  to  comply.  These  standards 
would  allow  the  use  of  a  treatment 
process  that  achieves  any  of  the 
following  conditions:  (1)  the  actual 
VOHAP  concentration  of  the  regulated 
material  exiting  the  treatment  process  is 
less  than  100  ppmw  or  the  VOHAP 
concentration  limit  established  for  the 
process,  whichever  value  is  lower;  (2) 
the  HAP  reduction  efficiency  for  the 
treatment  process  is  equal  to  or  greater 
than  95  percent,  and  the  VOHAP 
concentration  of  the  regulated  material 
exiting  the  treatment  process  is  less  than 
50  ppmw;  or  (3)  the  actual  HAP  mass 
removal  for  the  treatment  process  is 
greater  than  the  required  mass  removal, 
established  for  the  process. 

3.  Tank  Standards 

The  tank  standards  proposed  for  the 
off-site  waste  and  recovery  operations 
NESHAP  would  establish  the 
requirements  for  tanks  using  air 
emission  controls  to  comply  with  the 
general  standards  of  the  rule.  No  air 


emission  controls  would  be  required 
under  the  rule  for  a  tank  in  which  all 
regulated  material  placed  in  the  unit  has 
been  treated  to  remove  or  destroy 
organic  HAP  in  accordance  with  the 
requirements  specified  in  the  general 
standards.  Also,  the  tank  standards 
would  not  apply  to  a  tank  in  which 
biological  treatment  of  a  regulated 
material  is  performed  under  certain 
conditions  specified  in  the  mle;  or  to  a 
tank  designated  by  the  owner  or 
operator  to  be  exempted  from  using  air 
emission  controls  in  accordance  with 
the  mle  provisions. 

The  proposed  air  emission  control 
requirements  for  tanks  would  be  applied 
based  on  the  tank  design  capacity,  the 
maximum  HAP  vapor  pressure  of  the 
regulated  material  in  the  tank,  and 
whether  the  tank  is  designated  an 
"existing  tank"  or  a  "new  tank"  under 
the  provisions  of  40  CFR  part  63.  Both 
existing  tanks  and  new  tanks  in  which 
the  maximum  HAP  vapor  pressure  of 
the  regulated  material  in  the  tank  is 
equal  to  or  greater  than  76.6  kPa 
(approximately  11.1  psi),  would  be 
required  (regardless  of  tank  design 
capacity)  to  manage  the  regulated 
material  in  a  tank  using  a  cover  that  is 
connected  through  a  closed-vent  system 
to  a  control  device.  For  affected  tanks  in 
which  the  maximum  HAP  vapor 
pressure  of  the  regulated  material  in  the 
tank  is  less  than  76.6  kPa.  different 
standards  are  proposed  for  existing 
tanks  and  for  new  tanks  depending  on 
the  tank  design  capacity. 

Under  the  proposed  tank  standards 
for  existing  tanks  in  which  the 
maximum  HAP  vapor  pressure  of  the 
regulated  material  in  the  tank  is  less 
than  76.6  kPa,  use  of  air  emission 
controls  would  be  required  on  tanks 
having  a  design  capacity  equal  to  or 
greater  than  75  m^  (approximately 
20,000  gallons).  No  air  emission 
controls  would  be  required  under  the  ' 
mle  for  an  existing  tank  having  a  design 
capacity  less  than  75  m^.  For  tanks 
having  a  design  capacity  equal  to  or 
greater  than  75  m^,  an  owner  or  operator 
would  be  required  to  install  and  operate 
air  emission  controls  in  accordance  with 
the  mle  requirements.  These 
requirements  specify  that,  unless  the 
maximum  HAP  vapor  pressure  of  the 
regulated  material  in  the  tank  is  less 
than  certain  limits  specified  in  the  mle. 
the  owner  or  operator  install  and 
operate  on  the  tank  one  of  the  following 
air  emission  control  systems:  (1)  A  cover 
that  is  connected  through  a  closed-vent 
system  to  a  control  device;  (2)  a  fixed- 
roof  type  cover  with  an  internal  floating 
roof  that  is  designed  and  operated  in 
accordance  with  the  requirements  of  the 
new  source  performance  standard 


(NSPS)  for  volatile  organic  liquid  (VOL) 
storage  under  40  CFR  60.112b(a)(l);  (3) 
an  external  floating  roof  that  is  designed 
and  operated  in  accordance  with  the 
requirements  of  the  VOL  storage  NSPS 
under  40  CFR  60.112b(a)(2);  or  (4)  a 
pressure  tank  that  is  designed  to  operate 
as  a  closed  system.  Under  the  proposed 
rule,  an  owner  or  operator  would  be 
allowed  to  use  a  fixed-roof  type  cover 
(without  any  additional  controls)  for 
existing  tanks  having  a  capacity  less 
than  151  m^  (approximately  40,000 
gallons)  when  the  maximum  HAP  vapor 
pressure  of  the  regulated  material  in  the 
tank  is  less  than  27.6  kPa 
(approximately  4.0  psi),  and  for  larger 
capacity  tanks  when  the  maximum  HAP 
vapor  pressure  of  the  regulated  material 
in  the  tank  is  less  than  5.2  kPa 
(approximately  0.75  psi). 

The  proposed  standards  for  new  tanks 
in  which  the  maximum  HAP  vapor 
pressure  of  the  regulated  material  in  the 
tank  is  less  than  76.6  kPa  would  require 
the  use  of  air  emission  controls  on  tanks 
having  a  design  capacity  equal  to  or 
greater  than  38  m^  (approximately 
10.000  gallons).  The  same  types  of  air" 
emission  control  systems  specified  in 
the  proposed  mle  for  existing  tanks 
(e.g.,  vent  to  control  device,  use  floating 
roof,  pressure  tank,  or  use  of  fixed-roof 
type  covers  under  certain  conditions) 
would  apply  to  new  tanks  with  the 
exception  that  the  maximum  HAP  vapor 
pressure  limits  allowed  for  using  fixeid- 
roof  type  covers  without  additional 
controls  are  lower  for  new  tanks  than 
existing  tanks.  An  owner  or  operator 
would  be  allowed  to  use  a  fixed-roof 
type  cover  without  additional  controls 
for  new  tanks  having  a  capacity  less 
than  151  m'  when  the  maximum  HAP 
vapor  pressure  of  the  regulated  material 
in  the  tank  is  less  than  13.1  kPa 
(approximately  1.9  psi).  and  for  larger 
capacity  tanks  when  the  maximum  HAP 
vapor  pressure  of  the  regulated  material 
in  the  tank  is  less  than  0.7  kPa 
(approximately  0.1  psi). 

Tne  proposed  maximum  HAP  vapor 
pressure  limits  selected  for  existing 
tanks  that  would  be  allowed  to  use 
fixed-roof  type  covers  without 
additional  controls  are  based  on  the 
waste  vapor  pressure  limits  established 
for  tanks  at  hazardous  waste  treatment, 
storage,  and  disposal  facilities  (TSDF) 
subject  to  air  mles  being  developed  by 
the  EPA  under  authority  of  RCRA 
section  300"4(n)  (refer  to  56  FR  33490). 
For  today's  proposed  mlemaking.  the 
EPA  considered  using  the  maximum 
vapor  pressure  limits  established  for 
tanks  under  the  NESHAP  for  the 
synthetic  organic  chemical 
manufacturing  (SOCMl)  industry  (40 
CFR  63  .subpart  G).  Because  the  sources 


subject  to  both  the  off-site  waste  and 
recovery  operatioBS  NESHAP  and  the 
RCRA  air  rules  are  similar,  the  EPA 
believes  it  is  appropriate  to  use  the 
maximum  vapor  pressure  limits 
established  fm  the  RCRA  air  rules  for 
today's  proposed  rulemaking  also.  The 
EPA  jequests  OMnment  on  the  selection 
of  the  maximum  HAP  vapor  pressure 
limits  proposed  tor  the  air  emission 
control  requirements  for  tanks  under  the 
off-site  %vaste  and  recovery  operations 
NESHAP. 

4.  Surface  Impoundment  Standards 

The  proposed  air  emission  ccmtrol 
requirements  are  the  same  for  existing 
surface  impoundments  and  new  surface 
impoundments.  These  requirements 
would  not  apply  to  either  a  surface 
impoundment  in  which  all  regulated 
material  placed  in  the  unit  has  been 
treated  to  remove  (»'  destroy  organic 
HAP  in  accordance  with  the 
requirements  specified  in  the  general 
standards;  a  surface  impoundment  in 
which  biological  treatment  of  a 
regulated  material  is  p«fonned  under 
certain  conditions  specified  in  the  rule; 
or  a  surface  impoundment  designated 
by  the  owner  or  (^>erator  to  be  exempted 
from  using  air  emissiim  controls  in 
accordance  with  rule  provisions.  For 
each  surface  impoundment  required  to 
use  air  emission  controls,  the  owner  or 
operator  would  be  required  to  use 
eithn:  a  cover  that  is  connected  to  a 
closed- vent  system  vented  to  a  control 
device;  or  a  floating  membrane  cover 
that  is  designed  and  operated  in 
accordaiK»  with  requirements  specified 
in  the  rule. 

5.  Container  Standards 

The  proposed  air  emission  control 
requirements  are  the  same  for  existing 
and  new  containers.  These  requirements 
would  not  apply  to  either,  a  container 
having  a  design  capacity  less  than  or 
equal  to  0.1  m^  (approximately  26 
gallons):  a  container  in  which  all 
regulated  material  placed  in  the  unit  has 
been  treated  to  remove  or  destroy 
organic  HAP  in  accordance  with  the 
requirements  specified  in  the  general 
standards;  or  a  container  designated  by 
the  owner  or  operator  to  be  exempted 
from  using  air  emission  controls  in 
accordance  with  rule  provisions. 

For  containers  used  for  storage, 
treatment,  and  handling  of  regulated 
material,  the  owner  or  operator  would 
be  required  to  use  either  (1)  a  container 
that  is  equipped  with  a  vapor  leak-tight 
cover  (2)  a  container  having  a  design 
capacity  less  than  or  equal  to  0.42  m^ 
(approximately  110  gallons)  that  is 
equipped  with  a  cover  and  complies 
with  all  applicable  U.S.  Department  of 
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Transportation  regulations  on  packaging 
lazardous  waste  for  transport  under  49 
:FR  pari  178;  or  (3)  a  container  that  is 
kttached  to  or  forms  a  part  of  any  truck, 
railer.  or  raikar  and  that  has  been 
iemonstrated  within  the  preceding  12 
nonths  to  be  organic  HAP  vapor  tight  in 
iccordance  with  the  procediuv  specified 
n  the  rule.  For  containers  in  which 
reatment  of  regulated  matwial  is 
wrformed,  the  owner  or  operator  would 
>e  required  to  place  the  omtainer  inside 
in  enclosure  that  is  connected  through 
I  closed-vent  system  to  a  control  device 
It  all  times  that  the  container  is 
lompletely  or  partially  uncovered 
luring  the  treatment  (^)ereti(m.  Transfer 
)f  regulated  material  by  pumping  into  a 
I  container  having  a  design  capacity 
ireater  than  0.42  m^  would  be  required 
o  be  performed  using  submei^ed  fill 
oading. 

p.  Process  Vent  Standards 

The  proposed  off-site  waste  and 
ecovery  operations  NESHAP  would 
egulate  organic  HAP  emisaons  from 
)rocess  vents  on  enclosed  treatment 
mits.  Under  the  proposed  rule,  an 

'  enclosed  treatment  unit"  would  be 

I  lefined  as  a  stationary,  enclosed  unit 
ised  for  the  purpose  of  treating  or 
irocessing  a  regulated  material,  and  for 
vhich  all  materials  only  enter  or  exit 

'  he  unit  through  enclo»d  pipes  or 
irocess  vents  while  the  unit  is 
iperating.  Example  of  an  enclosed 

I  reatment  unit  include  a  distillation  pot, 

I  istillation  column,  thin-film 

(  vaporator,  solvent  extraction  tower, 

;  team  stripping  tower,  and  air  stripping 

'  ower. 
The  proposed  air  emission  control 

I  equirements  are  the  same  for  existing 

1  mils  and  new  units.  These 

]  equirements  would  not  apply  to  either: 

I  n  enclosed  treatment  unit  in  whidi  all 
egulated  material  placed  in  the  unit  has 
ieen  treated  to  remove  or  destroy 
irganic  HAP  in  accordance  with  the 

I  equirements  specified  in  the  general 

I  tandards;  or  an  enclosed  treatment  unit 
esignated  by  the  owner  or  ojjerator  to 
le  exempted  from  using  air  emission 

(  ontrols  in  accordance  with  rule 
irovisions.  For  each  enclosed  treatment 
init  required  to  use  air  emission 
ontrols,  the  owner  or  operatCM*  would 
«  required  to  connect  each  process  vent 

(  m  the  unit  to  a  closed-vent  system 

'  ented  to  a  control  device. 

'  .  Conveyance  System  Standards 

The  proposed  off-site  waste  and 
I  ecovery  operations  NESHAP  would 
(  stablish  requirements  for  conveyance 
!  ystems  to  control  organic  HAP 
(  missions  occurring  during  the  transfer 
I  f  n  regulated  material  containing 


organic  HAP  between  two  regulated 
material  management  units  using  air 
emission  controls  in  accordance  with 
the  rule  requirements.  Uiuler  the 
proposed  rule,  a  "conveyance  system" 
would  be  defined  as  a  device  other  than 
a  container  used  to  transfer  material  to 
or  from  tanks,  ccmtainers,  surface 
impoundments,  enclosed  treatment 
units,  or  other  regulated  material 
management  units.  Examples  of  a 
conveyance  system  include  a  pipeline. 
individual  drain  system  (with  all 
associated  drains,  Action  boxes,  and 
sewer  lines),  channel,  flume,  gravity- 
operated  conveyor  (sudi  as  a  chute), 
and  mechanically-powered  conveyor 
(such  as  a  beh  or  screw  conveyor). 

The  proposed  air  emission  control 
requirements  are  the  same  for  existing 
conveyance  systems  and  new 
conveyance  systems.  These 
requirements  would  not  apply  to  either 
a  conveyance  system  in  which  all 
regulated  material  placed  in  the  unit  has 
been  treated  to  remove  or  destroy 
organic  HAP  in  accordance  with  the 
requirements  specified  in  the  general 
standards;  or  a  conveyance  system 
designated  by  the  owner  or  operator  to 
be  exempted  from  using  air  emissicm 
controls  in  accwdance  with  rule 
provisions. 

For  each  conveyance  systnn  required 
to  use  air  emission  controls,  the  owner 
or  operator  would  be  requiried  to  use 
one  of  the  following  systems:  (1)  a 
conveyance  system  which  uses  a  cover 
that  is  connected  through  a  closed-vent 
system  to  a  control  device;  (2)  a 
conveyance  system  which  uses  an 
enclosure  that  is  connected  through  a 
closed-vent  system  to  a  control  device; 
(3)  a  conveyance  system  which  is 
designed  and  operated  as  an  enclosed 
pipeline  in  which  all  joints  or  seams 
between  the  pipe  sections  are 
permanently  or  semi-permanent  ly 
sealed  (e.g.,  a  welded  joint  between  two 
sections  of  metal  pipe  or  a  bolted  and 
gasketed  flange);  (4)  a  conveyam» 
system  which  is  designed  and  operated 
as  an  individual  drain  system  in 
accordance  with  the  requirements  of  40 
CFR  61.346(a)(1)  or  40  CFR  61.346  (bMl) 
through  (b)(3);  or  (5)  any  other 
conveyance  system  which  is  designed  to 
operate  as  a  closed  system  such  that  the 
conveyance  system  operates  with  no 
detectable  emissions  (as  determined  by 
procedures  specified  under  the  rule)  at 
all  times  that  regulated  material  is  in  the 
conveyance  system  except  under  certain 
t:onditions. 

H.  Equipment  Leak  Standards 

The  profKxsed  off-site  waste  and 
recovery  operations  NESHAP  would 
require  owners  and  operators  of  affected 


facilities  to  control  organic  HAP 
emissions  irom  leaks  in  pumps, 
compressors,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  valves,  flanges 
and  other  connectors,  and  product 
accumulator  vessels  that  either  contain 
or  contact  a  regulated  material  which  is 
a  fluid  (liquid  or  gas)  and  has  a  total 
organic  HAP  concentration  equal  to  or 
greater  than  10  percent  by  weight.  The 
equipment  leak  standards  would  not 
apply  to  equipment  that  operates  less 
than  300  hours  per  calendar  year,  or 
equipment  for  which  the  owner  or 
operator  is  already  complying  with  the 
requirements  of  40  CFR  63  subpart  H. 
For  each  equipment  component  subject 
to  this  standard  at  either  an  existing 
source  or  a  new  source,  the  owner  or 
operator  would  be  required  to  perform 
the  leak  detection  and  repair  program 
and  implement  the  equipment 
modifications  required  under  40  CFR 
61.241  through  61.247. 

9.  Air  Emission  Control  Equipment 
Requirements 

Specific  design,  performance,  and 
operating  requirements  are  proposed  for 
each  cover,  closed-vent  system,  and 
control  device  installed  by  the  owner  or 
operator  to  comply  with  the  tank, 
surface  impoundment,  container, 
conveyance  system,  enclosed  treatment 
unit  standards  of  the  rule. 

The  proposed  requirements  for  covers 
are  determined  by  the  type  of  cover 
used  and  the  type  of  regulated  material 
management  unit  on  which  the  cover  is 
installed.  Requirements  are  specified  for 
vapor-leak  tight  covers  (i.e  covers  that 
operate  with  no  detectable  emissions  as 
determined  by  procedures  specified 
under  the  rule),  external  and  internal 
floating  roofs  installed  on  tanks,  floating 
membrane  covers  installed  on  surface 
impoundments,  and  container 
enclosures  requiring  continuous  or 
frequent  worker  access. 

Each  closed-vent  system  would  be 
required  to  operate  with  no  detectable 
emissions  (as  determined  by  procedures 
specified  under  the  rule).  For  the 
proposed  rule,  any  control  device  could 
be  used  that  reduces  the  mass  content 
of  either  total  organic  compounds  (less 
methane  and  ethane)  or  total  HAP  in  the 
gases  vented  to  the  device  by  95  percent 
by  weight  or  greater.  An  owner  or 
operator  would  be  allowed  to  comply 
with  alternative  performance 
requirements  for  enclosed  combustion 
devices  (e.g..  thermal  vapor  incinerators, 
catalytic  vapor  incinerators,  boilers,  and 
process  heaters)  and  Tor  flares. 


10.  Test  Methods  and  Compliance 
Procedures 

For  affected  units  using  air  emission 
controls  in  accordance  with  the  rule 
requirements,  no  regulated  material 
determination  would  be  required  under 
the  proposed  rule.  An  owner  or  operator 
would  be  required  to  determine  the 
VOHAP  concentration  or  organic  HAP 
vapor  pressure  of  the  regulated  material 
being  managed  in  the  unit  not  using  air 
emission  controls  in  accordance  with 
the  requirements  of  the  standards. 
Either  analysis  of  regulated  material 
samples  using  procedures  specified  in 
the  rule  or  the  owner's  or  operator's 
knowledge  of  the  regulated  material 
could  be  used  could  be  used  for  a 
regulated  material  determination. 

"The  owner  or  operator  would 
determine  that  covers  and  closed-vent 
system  operates  with  no  detectable 
emissions  by  visual  inspection  and 
testing  the  equipment  in  accordance 
with  the  procedures  specified  in 
Method  21  under  40  CFR  60  appendix 
A.  Test  procedures  for  control  devices 
would  be  consistent  with  procedures 
specified  in  existing  NESHAP. 

11.  Monitoring  and  Inspection 
Requirements 

To  ensure  that  the  air  emission 
control  equipment  is  properly  operated 
and  maintained,  the  proposed  off-site 
waste  and  recovery  operations  NESHAP 
would  require  that  the  owner  or 
operator  periodically  inspect  and 
monitor  this  equipment.  Visual 
inspections  and  leak  detection 
monitoring  using  Method  21  would  be 
required  for  certain  types  of  covers  to 
ensure  gaskets  and  seals  are  in  good 
condition,  and  for  closed-vent  systems 
to  ensure  all  fittings  remain  leak-tight. 
In  general,  semi-annual  inspection  and 
leak  detection  monitoring  of  covers  is 
proposed.  Annual  inspection  and  leak 
detection  monitoring  would  be  required 
for  closed-vent  systems. 

Continuous  monitoring  of  control 
device  operation  would  be  required 
under  the  proposed  rule.  This  would 
involve  the  use  of  automated 
instrumentation  to  measure  and  record 
appropriate  control  device  operating 
parameters  that  indicate  whether  the 
control  device  is  in  compliance  with  the 
applicable  performance  requirements  of 
the  rule.  A  more  detailed  explanation  of 
these  proposed  monitoring  requirements 
for  control  devices  is  presented  in 
section  V.E.I  of  this  notice. 

In  cases  when  an  owner  or  operator 
complies  with  the  off-site  waste  and 
recovery  operations  NESHAP  by  treating 
a  regulated  material  to  remove  or 
destroy  HAP  before  placing  the 


regulated  material  in  a  unit,  the  EPA  is 
proposing  that  the  owner  or  operator 
monitor  appropriate  operating 
parameters  for  the  treatment  process  as 
described  in  section  V.E.2  of  this  notice. 

12.  Recordkeeping  and  Reporting 
Requirements 

The  proposed  off-site  waste  and 
recovery  operations  NESHAP  would 
require  that  the  owner  or  operator  to 
maintain  certain  records  and  submit  to 
the  EPA  certain  reports  consistent  with 
the  recordkeeping  and  reporting 
requirements  for  all  NESHAP  as 
specified  in  the  Part  63  general 
provisions  (40  CFR  63  subpart  A). 

B.  Summary  of  Rule  Impacts 

Implementation  of  the  proposed  off- 
site  waste  and  recovery  operations 
NESHAP  would  result  in  substantial 
reductions  in  organic  HAP  emissions  to 
the  atmosphere  from  off-site  waste  and 
recovery  operations  located  in  the 
United  States.  Furthermore,  many  of  the 
organic  HAP  emitted  from  the  off-site 
waste  and  recovery  operations  source 
category  are  also  volatile  organic 
compounds  (VOC).  These  VOC  react 
photochemically  with  other  chemical 
compounds  in  the  atmosphere  to  form 
ozone.  Although  the  NESHAP  proposed 
today  would  not  specifically  require 
control  of  VOC  emissions  from  off-site 
waste  and  recovery  operations,  the 
organic  emission  control  technologies 
upon  which  today's  rulemaking  is  based 
would  also  significantly  reduce  VOC 
emissions  from  the  source  category.  The 
EPA  estimates  that  implementation  of 
the  proposed  off-site  waste  and  recovery- 
operations  NESHAP  would  reduce 
nationwide  organic  HAP  emissions  by 
approximately  43.000  Mg/yr  and  reduce 
nationwide  VOC  emissions  by 
approximately  52,000  Mg/>T. 

The  EPA  prepared  estimates  of  the 
cost  to  ovvners  and  operators  of 
implementing  the  requirements  of  the 
proposed  off-site  waste  and  recoverj' 
operations  NESHAP  at  facilities 
expected  to  be  subject  to  the  rule.  The 
total  nationwide  capital  investment  cost 
to  purchase  and  install  the  air  emission 
controls  that  would  be  required  bv  the 
proposed  rule  is  estimated  by  the  EPA 
to  be  approximately  $49  million.  The 
total  nationwide  annual  cost  of  the  off- 
site  waste  and  recover>'  operations 
NESHAP,  as  proposed,  is  estimated  to 
be  approximately  $24.5  million  per 
year. 

II.  Background 

A.  Section  712  Statutory  Bt^uiirinents 

Section  1 12  of  the  Clean  Air  Ac:t 
(CAA)  regulates  stationary  sources  of 


51918  Federal  Regirter  /  Vol.  sb.  No.  197  /  Thursday.  October  13,  1994  /  Proposed  Rules 


hazardous  air  pollutants  (HAP).  This 
section  was  comprehensivaly  amended 
under  Title  III  ofthe  1990  Clean  Air  Act 
Amendments.  The  term  "stationary 
source"  means  any  building,  structure, 
facility,  or  installation  that  emits  or  may 
emit  air  pollutants.  Under  the  amended 
CAA  section  112(b),  Congress  listed  189 
chemicals,  compoirnds,  or  groups  of 
chemicals  as  HAP.  The  EPA  is  directed 
by  the  CAA  section  112  to  regulate  the 
emission  of  these  HAP  from  stationary 
sources  by  establishing  national 
emission  standards  (Le.,  NESHAP). 

A  1990  amendment  to  section  112(c) 
of  the  CAA  reauires  the  EPA  to  develop 
and  publish  a  list  of  source  categories 
that  emit  HAP  for  which  NESHAP  will 
be  developed.  The  EPA  is  required  to 
list  all  known  categories  and 
subcategories  of  "major  sources."  The 
term  "major  source"  is  defined  by  the 
CAA  to  mean  "any  stationary  source  or 
group  of  stationary  sources  located 
within  a  contiguous  area  and  under 
common  control  that  emits  or  has  the 
potential  to  emit,  considering  controls, 
in  the  aggregate  10  tons  per  year  (ton/ 
yr)  or  more  of  any  HAP  or  25  ton/yr  or 
more  of  any  combination  of  HAP."  The 
EPA's  initial  list  of  categories  of  major 
sources  of  HAP  emissions  was 
published  in  the  Federal  Register  on 
July  16. 1992  (57  FR  31576). 

For  each  NESHAP  source  category 
listed  by  EPA,  standards  must  be 
developed  to  control  HAP  emissions 
from  both  new  sources  and  existing 
sources  in  accordance  with  specific 
statutory  directives  set  out  in  CAA 
section  112,  as  amended.  The  statute 
requires  the  EPA  to  establish  standards 
under  a  NESHAP  to  reflect  the 
maximum  degree  of  reduction  in  HAP 
emissions  through  application  of 
maximum  achievable  control 
technojogy  (MACT). 

A  statutory  minimum  or  baseline  to 
the  level  of  HAP  emission  control  that 
the  EPA  can  select  to  be  MACT  for  a 
particular  source  category  is  defined 
under  CAA  section  112(d)(3).  This 
minimum  HAP  emission  control  level  is 
referred  as  the  "MACT  floor."  For  new 
sources,  the  MACT  floor  is  the  level  of 
HAP  emission  control  that  is  achieved 
in  practice  by  the  best  controlled  similar 
source.  The  statute  allows  standards 
under  a  NESHAP  for  existing  sources  to 
be  less  stringent  than  standards  for  new 
sources.  The  detennination  of  MACT 
floor  for  existing  sources  is  dependent 
on  the  nationwide  number  of  existing 
sources  within  the  source  category.  For 
a  source  category  with  30  or  more 
existing  sources,  the  MACT  floor  is  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources. 


Once  the  MACT  floors  an  (tetermlned 
i  }r  new  and  existing  sources  in  a  source 
c  ategory,  the  EPA  must  establish 
standards  under  a  NESHAP  that  are  no 
less  stringent  than  the  applicable  MACT 
{ oors.  The  Administrator  may 
{ romulgate  standards  that  are  more 
stringent  than  the  MACT  floor  when 
such  standards  are  determined  1^  the 
^A  to  be  adiievable  taldng  into 
(  msideration  the  cost  of  implementing 
t  le  standards  as  well  as  any  non-air 
c  uality  health  and  environmental 
i  npacts  and  energy  requirements  listed 
i  1  CAA  section  112(d)(2).  All  owners 
a  nd  operators  of  sources  within  the 
s  jurce  category  must  comply  with  the 
r  romulgated  NESHAP. 

I .  Listing  of  Source  Category 

On  the  H»A*8  initial  list  of  HAP 
e  nission  source  categories  published  in 
t  le  Federal  Register  on  July  16, 1992 
(I  7  FR  31576),  the  EPA  included  one 
s  )urce  category  which  the  Agency 
ii  [tended  to  represent  those  off-site 

V  aste  and  recovery  operations  that  are 
n  Dt  specifically  listed  as  a  separate, 

d  istinct  NESHAP  source  category  such 
a ;  hazardous  waste  incineration  or 
n  imicipal  solid  waste  landfills.  This 
s  »urce  category  was  titled  on  the  initial 
li  5t  as  "solid  waste  treatment,  storage, 
a  id  disposal  facilities."  Since  the  initial 
&  (urce  category  list  was  published,  the 
E  ^A  decided  that  it  is  appropriate  to 
c  lange  the  title  of  this  NESHAP  sourre 
c  itegory. 

Effective  by  this  notice,  the  EPA  is 
c  langing  the  title  of  the  NESHAP  source 
c  itegbry  subject  to  today's  proposed 
n  lie  to  "off-site  waste  and  recovery 
0  )erations."  This  change  is  appropriate 
f(  r  two  reasons:  (1)  To  avoid  confusion 

V  ith  the  terms  "solid  waste"  and 
"  reatment,  storage,  and  disposal 

U  cilities"  which  have  specific  meanings 
M  ithin  the  context  of  statutory  and 
n  gulatory  requirements  in  existing  rules 
e  tablished  by  the  EPA  under  authority 
o  the  Resource  Conservation  and 
R  Jcovery  Act  (RCRA);  and  (2)  to  better 
d  stinguish  the  types  of  air  emission 
s(  urces  addressed  by  this  NESHAP 
s(  urce  category  from  other  NESHAP 
s(  urce  categories. 

C  Summary  of  Public  Participation  in 
D  ivelopment  of  Proposed  Rule 

The  EPA  published  an  advance  notice 
o  proposed  rulemaking  (ANPR)  in  the 
Federal  Register  on  December  20, 1993 
(38  FR  66336)  announcing  the  EPA's 
ir  tent  to  develop  a  NESHAP  for  the  off- 
si  e  waste  and  recovery  operations 
s(  urce  category.  The  purpose  of  the 
A  siPR  was  to  inform  owners  and 
o  lerators  of  affected  industries  and  the 
g(  neral  public  ofthe  planned  scope  of 


the  NESHAP  rulemaking  for  the  off-site 
waste  and  recovery  (^lerations  source 
category,  and  to  solicit  infbnnation  that 
would  aid  in  the  development  of  the 

rule. 

To  supplement  the  Agency's 
information  regarding  the  off-site  waste 
and  recovery  operations  source 
category,  the  EPA  requested  comments 
from  the  public  on  the  ANPR.  The  EPA 
specifically  requested  more  information 
on  wastes  and  recoverable  materials 
characteristics  (types,  quantities, 
organic  composition),  waste 
management  practices,  and  waste  and 
recoverable  material  operations 
emission  points  and  air  emission  data. 
A  30-day  comment  (leriod,  from 
December  20, 1993  to  January  19, 1994, 
was  provided  for  interested  parties  to 
submit  comments  on  the  AM*R.  The 
EPA  received  written  comments  from  16 
commenters  concerning  the  ANPR. 
These  comments  were  considered  by  the 
EPA  in  the  development  of  the  proposed 
off-site  waste  and  recovery  operations 
NESHAP. 

D.  Relationship  of  Proposed  Rule  to 
Other  EPA  Regulatory  Actions 

1.  Clean  Air  Act 

a.  Other  NESHAP  Rulemakings.  Many 
industrial  sectors  that  manage  wastes  or 
recoverable  materials  containing  HAP 
are  listed  as  specific  NESHAP  source 
categories  on  the  initial  EPA  source 
category  list  (57  FR  31576.  July  16, 
1992).  For  example,  plants  and  facilities 
in  the  NESHAP  source  categories 
representing  the  synthetic  organic 
chemical  manufacturing  industry,  the 
petroleum  refining  industry,  the 
pesticide  manufacturing  industry,  and 
the  pharmaceutical  manufacturing 
industry  fi^quently  manage  some,  if  not 
all,  ofthe  wastes  and  recoverable 
materials  generated  by  the 
manufacturing  processes  operated  at  the 
facilities  at  the  same  location  where  the 
materials  are  generated  (i.e,  on-site).  For 
NESHAP  source  categories  in  which 
operations  to  manage  waste  or 
recoverable  material  may  occur  at  the 
same  facility  where  the  material  is 
generated,  the  EPA  is  addressing  HAP 
emissions  from  the  management 
operations  as  part  of  the  NESHAP  being 
developed  for  that  particular  source 
category. 

The  NESHAP  rule  proposed  today 
under  40  CFR  63  subpart  DD  would 
apply  only  to  those  operations  used  to 
manage,  convey,  or  handle  waste  or 
recoverable  material  containing  organic 
HAP  which  have  been  generatwl  at 
other  facilities  but  are  not  specificallv 
listed  as  a  NESHAP  source  category.  On 
EPA's  initial  list  of  HAP  emission 
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source  categories,  the  foUovring 
operations  are  listed  as  separate 
NESHAP  source  categories:  municipal 
solid  waste  (MSW)  landfills:  publicly- 
owned  treatment  vvorics  (POTW);  sewage 
sludge  incinerators;  hazardous  waste 
incineration  units;  boilers  and  industrial 
furnaces;  and  hazardous  waste 
remediation  activities.  For  these  source 
categories,  separate  NESHAP  under  40 
CFR  part  63  are  being  developed  by 
EPA. 

b.  Municipal  Solid  Waste  Combustion 
Units.  Municipal  solid  waste 
combustion  units  would  not  be  subject 
to  the  off-site  vraste  and  recovery 
operations  NESHAP.  Congress  directed 
the  EPA  to  address  air  emissions  from 
municipal  solid  waste  combustion  units 
under  authority  of  CAA  section  129.  as 
amended  by  the  1990  Clean  Air  Act 
Amendments. 

2.  Resource  Conservation  and  Recovery 
Act 

The  EPA  establishes  rules  for  the 
management  of  solid  wastes  under 
authority  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  Under 
authority  of  subtitle  C  of  RCR.\.  the  EPA 
has  established  rules  regulating  tbe 
management  of  solid  wastes  determined 
to  be  hazardous  waste  (refer  to  40  CFR 
Parts  260  through  271).  Municipal  solid 
wastes  and  other  types  of  nonhazardous- 
solid  wastes  are  regulated  by  rules 
established  under  authority  of  subtitle  D 
of  RCRA  (e.g.,  refer  to  40  CFR  Parts  257 
and  258). 

a.  Definition  of  Waste.  For  the  off-site 
tvaste  and  recovery  operations  NESHAP. 
the  EPA  is  proposing  definitions  of 

vvasle"  and  "recoverable  materials" 
that  are  consistent  with  the  definitions 
used  by  the  EPA  for  other  air  rules 
promulgated  under  the  CAA  (selection 
of  this  definition  is  explained  further  in 
section  IV.A  of  this  notice).  These 
definitions  define  the  types  of  materials 
considered  to  be  a  "waste"  or 
"recoverable  material"  in  ajbroader 
context  than  the  definition  of  "solid 
waste"  that  the  EPA  has  historically 
used  for  RCRA  rulemakings.  The 
proposed  definition  of  "waste"  for  the 
off-site  waste  and  recovery  operations 
NESHAP  indudes  all  materials  defined 
to  be  solid  wastes  under  RCRA  rulevS 
including  hazardous  wastes.  In 
addition,  materials  excluded  from  the 
RCRA  definition  of  solid  waste  such  as 
recovered  materials  recycled  bark  to  a 
process  unit  and  used  oil  reprocessed 
tor  sale  as  a  fuel  are  included  in  the 
definition  of  "recoverable  material" 
proposed  for  the  off-site  waste  and 
recovery  operations  NESHAP.  As  a 
result,  certain  off-site  waste  and 
recovery  operations  exempted  from 


RCRA  rules  may  be  subject  to  the 
requirements  of  the  NESHAP  rule 
proposed  today. 

b.  Duplicative  Requirements.  At  many 
facilities  where  hazardous  wastes  are 
managed  and  wastes  are  received  from 
off-site,  both  the  off-site  waste  and 
recovery  operations  NESHAP  proposed 
today  and  existing  RCRA  air  rules  under 
40  CFR  parts  264  and  265  would  likely 
be  applicable  to  the  facilities.  At  these 
facilities,  some  operations  would  Imj 
subject  to  either  air  emission  standards 
under  the  off-site  waste  and  recovery 
operations  NESHAP  or  the  air  emissions 
standards  under  the  RCRA  air  rules. 
However,  in  certain  situations,  some 
operations  would  be  subject  to  air 
emission  standards  under  both  sets  of 
rules. 

The  CAA  requires  that  the 
requirements  of  rules  developed  uiider 
the  Act  be  consistent,  but  avoid 
duplication,  with  requirements  of  rules 
developed  under  RCRA.  Certain  testing, 
monitoring,  inspection,  recordkeeping, 
and  other  requirements  ofthe  proposeil 
off-site  waste  and  recovery  operations 
NESHAP  also  would  be  required  under 
the  RCRA  air  rules.  The  EPA  believes 
that  each  of  these  requirements  is 
necessary  to  assure  compliance  with 
3Pd  enforce  the  rules.  However,  it  is 
unnecessary  for  owners  and  operators  of 
those  facilities  subject  to  both  the  off- 
site  waste  and  recovery  operations 
NESHAP  and  the  RCRA  air  rules  to 
conduct  duplicative  waste.testing.  keep 
duplicate  sets  of  records,  or  perform 
other  duplicative  actions  for  the  sane 
\v,;ste  or  recoverable  material  operation 
Th  us,  the  EPA  requests  comment  on 
how  applicable  requirements  under  thn 
RCRA  air  rules  should  be  incorporated 
into  the  off-site  waste  and  recovery' 
operations  NESHAP  to  allow  owners 
and  operators  to  demonstrate 
compliance  with  both  rules  without 
having  to  repeat  duplicative 
requirements. 

3.  Pollution  Prevention  Act 

The  Pollution  Prevention  Art  ol  199t» 
(42  U.S.C  13101  etseq..  Pub.  L  101- 
508.  November  5. 1990)  establishes  the 
national  policy  of  the  United  States  for 
pollution  prevention.  This  act  declares 
that:  (1)  pollution  should  be  prevented 
or  reduced  whenever  feasible:  (2) 
pollution  that  cannot  be  prevented  or 
reduced  should  be  recycled  or  reu<>ed  in 
an  environmentally-safe  manner 
wherever  feasible:  (3)  pollution  that 
cannot  be  recycled  or  reused  should  be 
treated:  and  (4)  disposal  or  release  into 
the  atmosphere  should  be  chosen  only 
ar.  a  last  resort. 

Opportunities  for  applying  poilutton 
prevention  to  the  off-site  waste  and 


recovery  operations  NESHAP  are 
basically  limited  to  pollution  treatment 
prior  to  disposal  or  release  into  the 
atmosphere.  By  definition,  tbe  off-site 
waste  and  recovery  operations  source 
category  consists  of  operations  used  to 
manage  materials  that  have  already  been 
generated  at  other  locations  such  as  a 
manufacturing  plant.  Thus,  there  are  no 
pollution  prevention  practices  such  as 
modif}'ing  the  manufacturing  process  to 
reduce  the  quantity  of  materials 
containing  organic  HAl*  generated  or  to 
recycle  the  materials  back  to  the  proiess 
which  can  be  implemented  once  the 
material  arri\'es  at  an  off-site  waste  and 
recovery  operations  facility.  The  EPA 
has  incorporated  the  pollution 
prevention  policy  into  the  proposed  rule 
by  requiring  wastes  and  recoverable 
materials  containing  oi^anic  HAP  be 
treated  to  remove  or  destroy  organic 
HAP  prior  to  management  in  units  open 
to  the  environment.  Thus,  to  the  extent 
possible,  pollution  prevention  has  been 
considered  in  the  development  of  this 
rulemaking.  Today's  proposed  NT:SlL\r 
for  the  off-site  waste  and  recovery 
operations  source  category  is  coiisLstent 
with  the  poHution  prevention  policy. 

III.  Source  Category  Description 

A.  Hazardous  Air  PollutcM  Typt^t- 

The  specific  chemicals,  compounds, 
or  groups  of  compounds  designated  by 
Congress  to  be  HAP  are  listed  in  CAA 
section  112(b).  Both  organic  and 
inorganic  chemical  compounds  are 
included  on  this  HAP  list  The  EPA 
noted  in  the  ANPR  for  the  off-site  waste 
and  recovery  operations  source  catPgor> 
its  intent  to  regulate  under  this  NESHAP 
only  organic  compounds  which  have 
been  listed  as  HAP  (58  FR  663.17). 

The  EPA  decided  not  to  regulate 
under  the  off-site  waste  and  rei  i;ver\' 
operations  NXSHAP  proposed  today 
emissions  of  the  metals  and  other 
inorganic  chemical  compounds  listed  as 
HAP.  The  primary  source  of  inorganic 
H.\P  emissions  from  off-site  waste  and 
recovery  operations  is  combustion  units 
such  as  waste  incinerators  and  boilers 
and  industrial  furnaces  burning  wa.sles 
or  recoverable  materials  for  energy.  As 
explained  in  section  ILD.l  of  this  nolir:e. 
the  EPA  is  addressing  HAP  emis.sions 
from  these  combustion  sources  under 
separate  regulator^'  actions. 
Furthermore,  the  data  available  to  the 
EPA  do  not  suggest  that  significant 
quantities  of  inorganic  HAP  are  emitted 
to  the  air  from  the  off-site  waste  and 
recovery  operations  that  would  he 
subject  to  this  NESHAP. 

Many  different  types  of  organic  HAT 
potentially  can  be  emitted  from  off-site 
waste  and  recovery  operations  faciiiti(!S 
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because  of  the  wide  variety  of 
manufacturing  processes  and  other 
sources  which  generate  the  materials 
sent  to  these  facilities.  Selection  of  the 
specific  organic  HAP  chemicals  for 
regulation  under  the  off-site  waste  and 
recovery  operations  NESHAP  is 
explained  further  in  section  IV.A  of  this 
notice. 

B.  Facility  Types 

Off-site  waste  and  recovery  operations 
are  conducted  at  many  different  types  of 
facilities.  Some  of  these  facility  types 
are  listed  as  a  specific  NESHAP  source 
category.  The  off-site  waste  and 
recovery  operations  source  category  is 
intended  to  represent  all  of  the  other 
facilities  where  off-waste  and  recoveiy 
operations  are  conducted  but  are  not 
specifically  included  under  another 
NESHAP  source  category.  Based  on  this 
premise,  the  EPA  identified  the 
following  types  of  facilities  described 
below  to  be  included  (but  not  limited  to) 
in  the  off-site  waste  and  recovery  - 
operations  source  category. 

1.  Hazardous  Waste  TSDF 

Under  the  RCRA  rules  regulating  the 
management  of  wastes  determined  to  be 
hazardous  waste,  the  EPA  has 
established  a  permit  system  for  owners 
and  operators  of  facilities  where 
operations  are  conducted  to  treat,  store, 
or  dispose  of  a  RCRA  hazardous  waste. 
A  facility  subject  to  RCRA  permitting 
requirements  is  termed  a  treatment, 
storage,  and  disposal  facility  (TSDF).  A 
RCRA  hazardous  waste  may  be- 
generated  on  the  same  site  where  a 
TSDF  is  located,  or  may  be  generated  at 
one  site  and  then  transported  to  a  TSDF 
at  a  separate  location.  Wastes  not 
designated  as  RCRA  hazardous  waste 
are  also  managed  at  some  TSDF. 
Ahhough  a  waste  may  not  specifically 
designated  as  a  RCRA  hazardous  waste, 
this  waste  can  still  contain  significant 
quantities  of  organic  constitutes  listed 
as  HAP  under  the  CAA. 

The  EPA  has  conducted  nationwide 
surveys  to  collect  information  regarding 
hazardous  waste  management  practices. 
Data  fi-om  the  most  recent  surveys 
indicate  that  approximately  2,300  TSDF 
were  operating  in  the  United  States  in 
1986.  At  710  of  these  TSDF,  owners  and 
operators  reported  managing  RCRA 
hazardous  wastes  that  are  generated  off- 
site.  The  EPA  survey  data  indicate  that 
approximately  240  of  the  710  TSDF  that 
receive  waste  fi-om  off-site  also  manage 
wastes  other  than  RCRA  hazardous 
waste. 

2.  Industrial  Waste  Landfill  Facilities 

Many  landfill  facilities  throughout  the 
Unites  States  are  dedicated  to  the 
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disposal  of  solid  wastes  other  than  those 
defined  as  RCRA  hazardous  wastes. 
Landfills  accepting  household  wastes 
are  defined  under  RCRA  rules  to  be 
municipal  solid  waste  (MSW)  landfill 
units.  No  MSW  landfill  units  are 
ncluded  in  the  off-site  waste  and 
recovery  operations  source  category 
because  these  units  are  listed  as  a 
separate  NESHAP  source  category. 
However,  some  other  landfills  are 
operated  by  waste  management 
companies  that  will  accept  only 
industrial  nonhazardous  wastes  (i.e., 
these  landfills  do  not  accept  any 
household  waste  or  RCRA  hazardous 
waste). 

The  EPA  estimates  that  there  are 
approximately  10  industrial  landfills 
currently  operating  that  accept  only 
nonhazardous  industrial  process  wastes. 
These  landfills  receive  a  wide  range  of 
wastes  that  may  contain  significant 
amounts  of  organic  HAP.  Furthermore, 
the  EPA  estimates  that  nationwide  there 
are  approximately  an  additional  1,800 
construction  and  demolition  debris 
landfills  currently  in  operation  that  can 
je  included  in  this  segment  of  the  off- 
site  waste  and  recovery  operations 
source  category.  However,  the  EPA  does 
not  expect  wastes  received  at 
:onstruction  and  demolition  debris 
andfills  to  contain  significant  amounts 
3f  organic  HAP. 

J.  Industrial  Wastewater  Treatment 
"acilities 

Analogous  to  landfills,  man|y  waste 
;reatment  facilities  are  operated  by 
Tiunicipal  go\emments  and  private 
companies  throughout  the  United  States 
or  the  treatment  of  wastewaters. 
A^astewater  treatment  facilities 
jccepting  residential  and  commercial 
wastewaters  are  considered  to  be 
)ublicly  owned-treatment  works 
POTW).  No  POTW  are  included  in  the 
)ff-site  waste  and  recovery  operations 
lource  category  because  POTW  are 
isted  as  a  separate  NESHAP  source 
:ategory.  In  addition  to  POTW,  some 
)rivately-owned  wastewater  treatment 
acilities  process  nonhazardous 
wastewaters  received  from  off-site 
iources.  A  nationwide  survey  was 
:onducted  by  the  EPA  of  wastewater 
reatment  facilities  operating  in  1989. 
Jsing  these  survey  data,  a  data  base 
excluding  POTW  was  created.  The 
esults  of  this  survey  indicate  that  15 
wastewater  treatment  facilities  were 
)perating  nationwide  which  were 
leither  a  POTW  nor  a  hazardous  waste 
SDF  but  did  process  wastewaters 
eceived  from  off-site  sources  that 
)0tentially  could  generate  wastewaters 
ontaining  organic  HAP. 


4.  Recycled  Used  Oil  Management 
Facilities 

Used  oils  fi-om  motor  vehicles  and 
other  sources  potentially  can  contain 
organic  chemicals,  such  as  benzene, 
which  have  been  listed  as  HAP  under 
CAA  section  112(b).  Although  the 
management  of  used  oils  which  are 
recycled  is  regulated  by  separate  rules 
promulgated  by  the  EPA  under 
authority  of  RCRA  section  3014,  these 
rules  do  not  address  air  emissions  from 
■used  oil  management  facilities. 

The  EPA  gathered  information 
regarding  recycled  used  oil  management 
practices  in  the  United  States  for  the 
development  of  the  RCRA  standards. 
This  information  indicates  that 
approximately  2,800  million  liters  of 
used  oil  enters  the  commercial  used  oil 
recycling  market  each  year. 
Approximately  three-fourths  of  this 
recycled  used  oil  is  sent  to  facilities 
categorized  by  EPA  as  "used  oil 
processors."  Used  oil  processors 
typically  collect  used  motor  oil  and 
industrial  lubricating  oils.  These  oils  are 
processed  to  remove  water  and 
sediments  from  the  oils.  The  processors 
then  sell  the  oil  as  a  fuel  for  burning 
primarily  in  boilers,  furnaces,  and  space 
heaters.  There  were  182  used  oil 
processing  facilities  operating  in  the 
United  States  in  1991.  The  remainder  of 
the  recycled  used  oil  is  sent  to  facilities 
categorized  as  "used  oil  re-refiners."  At 
these  facilities  the  used  oil  is  processed 
into  base  lube  oil  stocks  and  other 
products.  In  1991,  there  were  four  used 
oil  re-refining  facilities  operating  in  the 
United  States.  Several  companies  have 
expressed  interest  in  expanding  used  oil 
re-refining  capacity  in  the  United  States. 

5.  Oil  and  Gas  E&P  Waste  Management 
Facilities 

There  are  a  variety  of  wastes  and 
recoverable  materials  generated  during 
oil  and  gas  exploration  and  production 
(E&P).  The  majority  of  these  materials 
are  managed  on-site  at  tJie  production 
site  (i.e.,  at  the  location  of  the  well). 
However,  some  E&P  wastes  and 
recoverable  materials  generated  at  the 
production  site  tliat  may  contain  organic 
HAP  are  subsequently  sent  to  off-site 
crude  oil  reclamation  and  land 
treatment  facilities. 

The  EPA  gathered  information 
regarding  E&P  waste  and  recoverable 
material  management  practices  from 
EPA  conducted  site  visits  and  existing 
industry  sponsored  surveys. 
Nationwide,  approximately  100,000  Mg/ 
yr  of  E&P  wastes  and  recoverable 
materials  are  sent  to  off-site  crude  oil 
reclamation  facilities.  These  materials 
consist  mostly  of  tank  bottoms  fir.  n 


crude  oil  storage  tanks  or  produced 
water  storage  tanks.  In  addition, 
approximately  135.000  Mg/yr  of  E&P 
waste  sludges  are  managed  in  off-site 
land  treatment  operations. 

6.  Other  Facilities 

In  addition  to  facilities  that  are  in 
business  to  manage  wastes  or 
recoverable  materials  received  from 
other  generators,  some  facilities  that 
provide  support  services  may  indirectly 
receive  wastes  or  recoverable  materials 
which  are  potential  organic  HAP 
emission  sources.  Two  types  of  such 
facilities  have  been  identified  by  the 
EPA:  (1)  Facilities  where  empty  drums 
previously  used  to  hold  wastes  or 
recoverable  containing  organics  are 
cleaned  and  reconditioned  for  reuse: 
and  (2)  truck  terminal  facilities  at  which 
tank  trucks  used  for  chemical  waste  or 
recoverable  material  transport  are 
cleaned  and  rinsed  prior  to  being  used 
to  transport  a  new  load.  At  both  of  these 
types  of  facilities,  organic  HAP 
emissions  can  occur  &t)m  the 
wastewater  treatment  system  operated  at 
the  facility  to  treat  the  wastes  and 
cleaning  solutions  drained  from  drums 
or  truck  tanks  as  a  result  of  the 
container  cleaning  operation. 
Wastewater  treatment  operations  are 
expected  to  be  the  primary  source  of 
organic  HAP  emissions  at  these  types  of 
facilities. 

The  need  for  and  frequency  of 
(leaning  a  drum  and  tank  truck  depends 
on  the  type  of  service  in  which  the 
container  is  used.  If  dnmis  and  tank 
trucks  are  reused  for  the  same  type  of 
product  or  wastes  (i.e.,  dedicated 
ser\'ice),  the  containers  do  not  need  to 
be  cleaned  between  each  use.  Only 
when  a  drum  or  tank  truck  is  used  for 
different  types  of  products  or  wastes 
(i.e.  nondedicated  service)  is  there 
frequent  cleaning  of  the  containers.  Of 
the  approximately  45  million  dnims 
used  annually  in  the  United  States, 
about  5.6  million  are  estimated  to  be  in 
nondedicated  service.  Approximately 
20.000  tank  trucks  of  the  nationwide 
total  of  91.000  are  estimated  to  be  in 
nondedicated  service. 

C.  Nationwide  Organic  HAP  Emissions 

The  EPA  estimated  organic  HAP 
emissions  from  typical  or  average  size 
facilities  in  each  of  the  off-site  waste    - 
and  recovery  operations  facility 
segfnents  described  in  the  previous 
section  of  this  notice  using  the  best 
information  available  to  the  Agency  at 
the  time  the  estimates  were  completed. 
The  type,  amount,  and  date  of  this 
information  varied  for  each  of  the 
different  off-site  waste  and  recovery 
operation  facility  segments.  The 


estimate  results  are  presented  in  the  BID 
for  this  proposed  rulemaking.  Based  on 
these  estimates,  the  EPA  identified  the 
following  off-site  waste  and  recovery 
operations  facility  segments  Ukely  to 
include  some  individual  facilities  that 
are  major  sources  of  HAP  emissions  as 
defined  under  CAA  section  112;  (1) 
Hazardous  waste  TSDF;  (2)  industrial 
waste  landfills  other  than  construction 
and  demolition  debris  landfills:  (3) 
industrial  wastewater  treatment 
facilities:  (4)  crude  oil  reclamation 
facilities  and  E&P  waste  land  treatment 
facilities:  and  (5)  used  oil  re-refining 
facilities. 

The  EPA  estimates  that  there  are  the 
following  numbers  of  existing  off-site 
waste  and  recovery  operations  facilities 
in  the  United  States:  710  hazardous 
waste  TSDF  receiving  wastes  fttim  off- 
site;  10  industrial  waste  landfills 
receiving  nonhazardous  industrial  waste 
other  than  construction  and  demolition 
debris  fi-om  off-site:  15  privately-owned 
industrial  wastewater  treatment 
facilities;  11  crude  oil  reclamation 
facilities;  15  E&P  waste  land  treatment 
facilities;  and  4  used  oil  re-refineries. 
Many  but  not  all  of  these  facilities 
would  be  designated  as  major  sources  cf 
HAP  emissions  as  defined  under  CAA 
section  112.  Insufficient  information  is 
available  the  EPA  to  project  numbers  for 
new  off-site  waste  and  recovery 
operations  facilities.  The  EPA  is 
requesting  information  from  affected 
industries  and  other  interested  parties  to 
improve  the  Agency's  profile  of  existing 
and  new  off-site  waste  and  recovery 
operations  in  the  United  States. 

The  total  nationwide  organic  HAP 
emissions  from  the  off-site  waste  and 
recovery  operations  source  category  are 
estimated  by  the  EPA  to  be 
approximately  51,500  megagrams  of 
organic  HAP  per  year  (Mg/yr). 
Approximately  90  percent  of  these 
organic  HAP  emissions  (approximately 
46.000  Mg/}T)  are  estimated  to  occur 
from  the  operations  at  hazardous  waste 
TSDF  receiving  waste  or  recoverable 
materials  from  off-site. 

IV.  Develt^ment  of  Regulatory 
Alternatives 

A.  Selection  of  Source  Category  and 
Pollutants  for  Control 

Off-site  waste  and  recovery  operations 
were  included  as  a  source  category  on 
the  EPA's  initial  list  of  HAP  source 
categories  (refer  to  section  U.B  of  this 
notice).  As  previously  explained,  the 
EPA  intends  this  source  category  to 
address  HAP  emissions  only  from  those 
waste  and  recovery  operations  that  are 
not  included  in  another  separate 
N'ESHAP" source  category  or  are  being 


addressed  by  other  EPA  regulatory 
actions.  Consequently,  the  following 
waste  and  recovery  opwations  that 
receive  materials  from  other  facilities 
are  specifically  exclud^  from  the  off- 
site  waste  and  recovery  operations 
source  category  because  these 
operations  have  been  listed  by  the  EPA 
as  separate  NESHAP  source  categories: 
hazardous  waste  incineration, 
municipal  sohd  waste  landfills, 
publicly-owned  treatment  works, 
sewage  sludge  incinerators,  site 
remediation  activities,  and  industrial 
boilers  and  process  heaters. 

Wastes  and  recoverable  materials  sent 
to  the  facilities  selected  for  regulation 
under  the  off-site  waste  and  recovery 
operations  NESHAP  are  generated  by  a 
wide  variety  of  manufacturing  and 
production  processes  as  well  as  other 
recycling,  reprocessing,  or  waste 
management  operations.  Consequently, 
many  of  the  organic  chemicals  or  groups 
of  chemicals  listed  as  HAP  und<»r  CAA 
section  112(b)  may  be  present  in  the 
wastes  or  recoverable  materials  sent  to 
off-site  waste  and  recovery  operations 
facilities. 

It  is  not  appropriate  to  select  all 
organic  HAP  listed  under  CAA  section 
112(b)  for  regulation  under  the  off-site 
waste  and  recovery  operations  NE.*^HAP 
Some  specific  organic  chemicals  that  are 
designated  as  HAP  have  no  or  minimal 
potential  to  be  emitted  to  the 
atmosphere  from  off-site  waste  and 
recovery  operations.  For  other  organ ■( 
HAP  chemicals  that  may  be  emitted 
from  off-site  waste  and  recovery 
operations,  there  are  limits  to  the 
detectability  of  some  of  the.se  chemicals 
in  wastes  by  the  test  methods  currently 
available  to  implement  the  off-site  waste 
and  recovery  operations  NESHAP 
because  of  properties  inherent  in  the 
sampling  and  analysis  protocol. 
Consequently,  the  EPA  decided  it  is 
appropriate  to  develop  a  Ust  of  the 
specific  organic  HAP  chemicals  to  be 
regulated  by  this  rulemaking. 

To  select  which  organic  HAP 
chemicals  would  be  regulated  under  the 
off-site  waste  and  recovery  operations 
NESHAP.  the  EPA  evaluated  all 
chemicals  or  groups  of  chemicals  listed 
as  HAP  in  CAA  section  1 12(b).  Amon^ 
the  factors  included  in  the  EPA's 
evaluation  was  an  assessment  of  tlie 
aqueous  and  organic  volatility 
characteristics  of  each  HAP  chemical. 
the  ability  of  the  analytical  test  methods 
to  quantitate  a  HAP  chemical,  and  the 
aqueous  solubility  of  a  HAP  chemical 
Based  on  the  evaluation,  the  EPA 
selet;ted  the  specific  organic  HAP 
chemicals  Usted  in  Table  1  to  the 
proposed  rule  (to  obtain  a  copy  of  this  ' 
table  in  the  regulatory  text  of  the 
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proposed  rule  refer  to  the  beginning  of 
the  SUPPtfMEHTARY  INFORMATION  section 
of  this  notice).  The  EPA  requests 
comment  on  the  list  of  HAP  chemicals 
that  the  Agency  is  proposing  to  be 
regulated  under  the  off-site  waste  and 
recovery  operations  NESHAP. 

The  list  of  organic  HAP  selected  for 
regulation  under  the  off-site  waste  and 
recovery  operations  NESHAP  contains 
many  different  types  of  organic 
chemicals.  The  EPA  decided  to  develop 
a  single  set  of  regulatory  alternatives  for 
the  off-site  waste  and  recovery 
operations  source  category  to  control 
organic  HAP  emissions  as  a  class  as 
opposed  to  attempting  to  develop  a 
series  of  regulatory  alternatives  to 
control  emissions  of  each  individual 
organic  HAP  chemicals  on  the  list. 
Consequently,  the  control  technologies 
considered  for  the  regulatory 
alternatives  are  directed  towards  the 
control  total  organic  HAP  emissions. 

It  is  EPA's  intent  that  the  NESHAP 
address  waste  and  recovery  operations 
receiving  from  other  facilities  those 
materials  that  potentially  can  emit 
significant  quantities  of  the  organic 
chemicals  on  the  HAP  list  for  the  rule. 
As  explained  in  section  II.D.2.a  of  this 
notice,  the  EPA  has  developed 
deHnitions  for  diH'erent  types  of  wastes 
to  implement  the  Agency's  waste 
management  rules  promulgated  under 
authority  of  RCRA.  However,  certain 
wastes  and  recoverable  materials  that 
have  been  specifically  excluded  from 
the  definitions  of  waste  adopted  for 
these  RCRA  rules  may  still  contain 
organics  listed  as  HAP  under  CAA 
section  112(b).  Consequently,  simply 
adopting  the  definitions  already  used  by 
the  EPA  for  wastes  under  the  RCRA 
rules  could  allow  certain  off-site  waste 
and  recovery  operations  that  emit 
organic  HAP  to  remain  unregulated. 
Therefore,  the  EPA  decided  that  to 
fulfill  the  congressional  directives  of 
CAA  section  112,  it  is  necessary  to 
define  the  types  of  materials  to  be 
regulated  under  this  CAA  rulemaking  in 
a  broader  context  than  the  EPA  has 
historically  used  for  the  RCRA  rules. 

For  the  off-site  waste  and  recovery 
operations  source  category,  the  EPA 
decided  to  adapt  the  definition  of 
"waste"  adopted  for  the  benzene  waste 
operations  NESHAP  (40  CFR  60  subpart 
FF).  Based  on  this  definition,  the  EPA 
created  separate  terms  for  "waste"  and 
"recoverable  materials"  to  be  used  for 
the  olf-site  waste  and  recovery 
operations  NESHAP.  For  this 
rulemaking,  the  EPA  is  proposing  to 
define  "waste"  as  any  material 
generated  from  industrial,  commercial, 
mining,  or  agricultural  operations  or 
from  community  activities  that  is 
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I  tiscarded,  discharged,  or  is  being 
I  ccumulated,  stored,  or  physically, 
I  hemically,  thermally,  or  biologically 
1  reated  prior  to  being  discarded  or 
discharged.  The  EPA  is  proposing  to 
(  efine  "recoverable  material"  for  this 
ulemaking  as  any  material  generated 
rom  industrial,  commercial,  mining,  or 
)  gricuhural  operations  or  from 
(  ommunity  activities  that  is  recycled, 
1  eprocessed,  reused,  or  is  being 
i  ccumulated,  stored,  or  physically, 
(  hemically,  thermally,  or  biologically 
I  reated  prior  to  being  recycled, 
1  Bprocessed,  or  reused.  Based  on  these 
(  efinitions,  materials  affected  by  this 
I  ulemaking  include  those  materials 
(  etermined  to  be  hazardous  wastes 
I  nder  the  RCRA  rules,  solid  wastes  that 
i  re  not  hazardous  wastes  under  RCRA 
I  ules,  and  secondary  materials  such  as 
i  sed,  surplus,  and  scrap  materials  that 
I  re  either  recycled  for  recovery  of 
I  susable  materials  or  reprocessed  for 
1  ale  as  new  products. 

, '.  Subcategorization 

Subcategorization  of  a  source  category 
>  sometimes  appropriate  for  a 
1  ulemaking  when  industrial  segments 
\  within  a  source  category  require 
«  pplication  of  different  types  of  control 
I  jchniques.  In  developing  today's 
roposed  rule,  the  EPA  considered 
ubcategorization  of  the  off-site  waste 

<  nd  recovery  operations  source  category 
i  nd  decided  not  to  propose 
!  ubcategories  for  the  off-site  waste  and 
1  ecovery  operations  NESHAP. 

As  described  in  section  III.B  of  this 
1  otice,  the  EPA  identified  several 
(  ifferent  industrial  segments  to  be 
i  icluded  in  the  off-site  waste  and 

scovery  operations  source  category. 

lost  of  these  off-site  waste  and  recovery 
«  perations  facilities  are  also  hazardous 
1  /aste  TSDF  (refer  to  section  III.C  of  this 
1  otice).  However,  the  quantity  and  type 

<  f  organic  HAP  emissions  from  an  off- 
ite  waste  and  recovery  operations 
icility  are  not  dependent  upon  whether 

..     i  particular  facility  is  subject  to  RCRA 
Jf    azardous  waste  management  rules.  As 
f       reviously  described,  off-site  waste  and 
jcovery  operations  facilities  can 
I  sceive  materials  that  are  not  hazardous 
1  /astes  under  the  RCRA  rules  but  still 

<  ontain  organics  listed  as  HAP  under 
(  :AA  section  112(b).  Furthermore, 

<  ommon  organic  HAP  control 
I  }chnologies  are  applicable  to  the 

<  perations  used  at  all  of  the  off-site 
'  /aste  and  recovery  operations  facility 
(  ^pes.  There  are  no  significant 

<  ifferences  in  the  organic  HAP 

<  missions  or  the  control  technologies 
i  pplicable  to  controlling  these 
« missions  from  any  of  the  off-site  waste 
!  nd  recovery  operations  facility  types. 


Thus,  based  upon  these  factors,  the  EPA 
concluded  that  designation  of  separate 
subcategories  for  the  purpose  of 
developing  the  off-site  waste  and 
recovery  operations  NESHAP  is  not 
warranted. 

C.  Selection  of  Emission  Points 

For  purpose  of  developing  regulatory 
alternatives  which  could  be  effectively 
compared  in  developing  this 
rulemaking,  the  EPA  identified  the 
predominate  types  of  emissions  points 
at  off-site  waste  and  recovery  operations 
facilities  where  organic  HAP  emissions 
occur.  Five  emission  point  type 
classifications  were  designated  as 
follows:  tanks,  containers,  land  disposal 
units,  process  vents,  and  equipment 
leaks. 

1.  Tanks 

The  tank  emission  point  type  for  the 
off-site  waste  and  recovery  operations 
source  category  represents  the  organic 
HAP  emissions  from  wastes  or 
recoverable  materials  containing  organic 
HAP  stored  or  treated  in  tanks.  These 
tanks  include  wastewater  treatment 
tanks. 

2.  Containers 

The  container  emission  point  type  for 
the  ofT-site  waste  and  recovery 
operations  source  category  represents 
the  organic  HAP  emissions  from  wastes 
or  recoverable  materials  containing 
organic  HAP  stored,  treated,  or 
otherwise  handled  in  drums,  dumpsters. 
roll-off  boxes,  trucks,  and  railcars. 

3.  Land  Disposal  Units 

The  land  disposal  unit  emission  point 
type  for  the  off-site  waste  and  recovery 
operations  source  category  represents 
the  organic  HAP  emissions  from 
resulting  from  the  disposal  of  wastes 
containing  organic  HAP  in  surface 
impoundments,  landfills,  land  treatment 
units,  and  waste  piles. 

4.  Process  Vents 

The  process  vent  emission  point  type 
for  the  off-site  waste  and  recovery' 
operations  source  category  represents 
the  organic  HAP  emissions  from  process 
vents  on  enclosed  treatment  processes 
other  than  processes  which  burn  the 
waste  or  recoverable  material  (e.g.. 
incinerators,  boilers,  furnaces). 
Examples  of  enclosed  treatment 
processes  included  in  this  emission 
point  type  are  distillation  units,  thin- 
film  evaporators,  solvent  extraction 
units,  air  stripping  units,  and  steam 
stripping  units. 


5.  Equipment  Leaks 

The  equipment  leak  emission  point 
type  for  the  ofF-site  waste  and  recovery 
operations  source  category  represents 
the  organic  HAP  emissions  from  gaseous 
and  liquid  leaks  in  ancillary  equipment 
used  to  operate  units  managing, 
conveying,  or  handling  wastes  or 
recoverable  materials.  This  ancillary 
equipment  includes  pumps, 
compressors,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  fines,  valves,  flanges 
and  other  connectors,  and  product 
accumulator  vessels. 

D.  Definition  of  Source 

To  develop  a  NESHAP,  the  EPA  first 
defines  the  source  category  and 
determines  the  types  of  HAP  emitted 
from  this  source  category  that  are  to  be 
controlled  by  establishing  emission 
standards.  Within  a  source  category,  the 
EPA  must  next  decide  which  of  the 
sources  of  HAP  emissions  (i.e.,  emission 
points  or  groupings  of  emission  points) 
are  most  appropriate  for  establishing 
separate  emission  standards  in  the 
context  of  the  CAA  statutory 
requirements  and  the  industry  operating 
practices  for  the  particular  source 
category.  The  EPA  considered  three 
options  for  defining  "source"  for  the  off- 
site  waste  and  recovery  operations 
NESHAP. 

The  first  option  is  to  define  the  source 
in  a  very  broad  context  as  the  entire 
facility.  This  option  was  rejected  by  the 
EPA  for  the  off-site  waste  and  recovery 
operations  NESHAP  because  it  would  be 
very  difficult  to  apply  a  single  facility- 
wide  emission  limitation  level  for 
MACT  to  all  off-site  waste  and  recovery 
operations  facilities  for  several  reasons. 
First,  the  mechanism  by  which  organic 
HAP  are  emitted  to  the  atmosphere  and 
the  types  of  air  emission  controls 
applicable  to  reducing  these  emissions 
vary  widely  for  the  emission  point  types 
identified  for  off-site  waste  and  recovery 
operations.  For  example,  covers 
frequently  are  installed  on  tanks  to 
control  air  emissions  while  work 
practice  programs  are  used  to  control  air 
emissions  from  equipment  leaks. 
Furthermore,  not  all  off-site  waste  and 
recovery  operations  at  a  particular 
facility  may  be  subject  to  this 
rulemaking.  As  previously  explained, 
certain  types  of  waste  combustion  units, 
landfill  units,  and  other  operations  are 
being  addressed  by  separate  EPA 
regulatory  actions.  Finally,  some  waste 
and  recovery  operations  at  a  particular 
facility  may  be  dedicated  to  managing 
only  wastes  or  recoverable  materials 
generated  on-site  and,  thus,  would  not 
be  subject  to  this  rulemaking. 


A  second  option  is  to  define  the 
source  in  a  more  narrow  context  as  the 
entire  operation  used  to  manage  a 
particular  waste  or  recoverable  material 
from  the  point  where  the  material  enters 
the  facility  through  the  point  where  the 
material  exits  the  facility  or,  if  it  is  a 
waste,  disposed  on-site.  Under  this 
definition,  the  source  would  consist  of 
a  mix  of  different  types  of  emission 
points  representing  the  sequence  of 
units  in  which  the  waste  or  recoverable 
material  is  stored,  conveyed,  treated, 
and.  in  some  cases,  disposed.  Under  this 
option,  a  single  emission  limitation  for 
MACT  would  be  established  for  the 
entire  group  of  emission  points 
comprising  the  management  sequence 
used  to  handle  the  waste  or  recoverable 
material.  This  second  option  for 
defining  sources  under  the  off-site  waste 
and  recovery  operations  NESHAP  was 
also  rejected  by  the  EPA  as 
inappropriate.  Unlike  manufacturing  or 
production  processes  that  produce  a 
specific  product,  the  operations  used  to 
manage  a  particular  type  of  waste  or 
recoverable  material  cannot  be  readily 
characterized  by  one  or  even  several 
standardized  process  configurations 
which  are  used  throughout  the 
industrial  segment  representing  the 
source  category.  The  types, 
configurations,  and  sequencing  of  units 
used  for  operations  handling  a 
particular  type  of  waste  or  recoverable 
material  are  not  consistent,  but  instead 
can  vary  widely  from  one  facility  to  the 
next.  Therefore,  the  EPA  concluded  that 
this  option  is  not  an  appropriate 
approach  for  defining  sources  for  the 
off-site  waste  and  recovery  operations 
NESHAP. 

The  final  option  considered  by  the 
EPA  is  to  further  narrow  the  definition 
of  source  to  the  individual  emission 
points  Identified  for  the  source  category 
[i.e.,  tanks,  containers,  land  disposal 
units,  process  vents,  and  equipment 
leaks).  Under  tiiis  option,  an  overall 
emission  limitation  for  MACT  would  be 
established  lOi  each  emission  point 
type.  The  EPA  believes  that  this  option 
is  the  most  appropriate  approach  for 
defining  sources  for  the  off-site  waste 
and  recovery  operations  NESHAP.  This 
approach  defines  the  source  in  terms  of 
common  types  of  units  used  at  off-site 
waste  and  recovery  operations  facilities 
for  handling  all  types  of  wastes  and 
recoverable  materials.  Also,  this 
approacii  to  defining  sources  is 
consistent  with  other  EPA  air  rules  for 
waste  and  recovery  operations. 
Therefore,  for  the  off-site  waste  and 
recovery  operations  NESHAP,  the  EPA 
is  proposing  to  define  the  source  to  be 


each  of  the  individual  emission  point 
types. 

E.  Determination  of  MACT  Floor 

The  statutory  requirements  under 
CAA  section  112  for  determination  of 
the  MACT  floor  are  explained  in  section 
11.  A  of  this  notice.  As  explained  in 
section  III.C  of  this  notice,  the  off-site 
waste  and  recovery  operations  source 
category  contains  more  than  30  existing 
sources  nationwide.  Therefore,  for  the 
off-site  waste  and  recovery  operations 
NESHAP,  the  MACT  floor  for  existing 
sources  is  defined  the  average  emission 
limitation  achieved  by  the  b«st 
performing  12  percent  of  existing 
sources.  The  MACT  floor  for  new 
sources  is  defined  by  the  emission 
control  that  is  achieved  in  practice  by 
the  best  controlled  similar  source. 

1 .  MACT  Floor  for  Existing  Sources 

a.  Existing  Tanks.  The  MACT  fioor  for 
existing  tanks  at  off-site  waste  and 
recovery  operations  facilities  is 
determined  to  be  use  of  covers  on  tanks 
managing  wastes  or  recoverable 
materials  with  a  VOHAP  concentration 
equal  to  or  greater  than  100  ppmw.  This 
floor  determination  is  based  on 
consideration  of  data  for  site-specific 
tank  management  practices  reported  at 
540  of  the  710  hazardous  waste  TSDF 
and  existing  EPA  air  emission  standards 
for  tanks. 

The  EPA's  review  of  its  tank  data  base 
for  the  off-site  waste  and  recovery 
operations  source  category  indicates 
that  most  tanks  (significantly  more  than 
12  percent)  managing  waste  or 
recoverable  materials  containing  organic 
HAP  are  covered  tanks.  A  small  portion 
of  these  tanks  also  are  reported  to  use 
more  effective  air  emission  controls 
such  as  venting  the  tank  to  a  control 
device  or  using  a  floating  roof  on  the 
tank.  However,  the  higher  level  of  air 
emission  control  achieved  by  this 
segment  of  tanks  does  not  represent  the 
average  of  the  top  12  percent  of  tanks 
listed  in  the  data  base.  Thus,  the  EPA 
determined  that  the  air  emission  control 
technology  for  the  existing  tank  MACT 
floor  is  use  of  a  cover. 

For  other  source  categories,  the  EPA 
has  established  the  need  to  use  a  cover 
or  other  air  emission  controls  on  a  tank 
based  on  a  characteristic  parameter  of 
the  materials  placed  in  the  tank.  The 
EPA  believes  that  using  this  approach 
provides  an  effective  and  enforceable 
means  for  applying  air  emission 
controls  to  those  tanks  with  the 
potential  for  organic  air  emissions  and 
not  requiring  the  unnecessary 
installation  of  controls  on  tanks  with  no 
or  little  potential  for  organic  air 
emissions.  Consequently,  to  complete 


51924  Federal  Register  /  Vol. 


the  definition  of  the  MACT  floor  for 
tanks  at  off-site  waste  and  recovery 
operations  facilities,  an  applicability 
cutoff  provision  (referred  to  hereafter  in 
this  notice  as  an  "action  level")  is 
needed  to  distinguish  the  tanks  at  off- 
site  waste  and  recovery  opNations 
facilities  that  need  to  use  air  emission 
controls. 

Because  of  the  need  to  periodically 
OHifina  that  a  material  placed  in  a  tank 
remains  below  the  action  level  selected 
to  determine  applicability,  the  indicator 
parameter  must  be  in  a  format  that  is 
relatively  sunple  to  determine  by  an 
affected  facility  owner  or  operate  and 
can  be  expeditiously  checked  by  EPA  or 
State  enforcement  personnel. 
Considering  this  requirement,  the  EPA 
evaluated  possible  action  level  formats 
and  decided  that  an  action  level  format 
based  on  the  volatile  oi^anic  HAP 
concentration  of  the  materials  as 
determined  using  EPA  Method  305  is 
appropriate  for  identifying  those  tanks 
used  for  off-site  waste  and  recovery 
operations  that  are  expected  to  have 
little  or  no  potential  for  organic  HAP 
emissions. 

The  data  available  to  the  EPA  at  this 
time  for  the  off-site  waste  and  recovery 
operations  source  category  are 
insufRcient  to  perform  a  rigorous 
statistical  analysis  for  the  purpose  of 
establishing  the  minimum  VOHAP 
concentration  value  for  the  wastes  or 
recoverable  materials  managed  in  each 
of  the  tanks  listed  in  the  data  ba.se  and 
reported  to  use  air  emission  controls. 
From  a  qualitative  perspective, 
application  of  tank  air  emission  controls 
is  not  needed  when  the  material  in  the 
tank  has  little  or  no  potential  for  organic 
HAP  emissions.  In  general,  these  wastes 
or  recoverable  materials  can  be 
characterized  as  materials  having  low 
VOHAP  concentrations.  The  EPA 
r:onsidered  a  range  of  possible  values  to 
establish  the  VOHAP  concentration 
limit.  Based  on  consideration  of 
available  information  regarding  the 
potential  for  organic  HAP  emissions 
from  off-site  waste  and  recovery 
operations,  the  EPA  concluded  that  a 
VOHAP  concentration  value  of  100 
ppmw  would  best  represent  the  MACT 
floor  for  existing  tanks  required  to  use 
air  emission  controls. 

Using  a  VOHAP  concentration  value 
of  100  ppmw  also  allows  owners  and 
operators  to  use  several  different 
methods  for  determining  the  VOHAP 
concentration  of  a  waste  or  recoverable 
material.  This  is  an  important  factor 
ccmsidering  the  diversity  of  wastes  and 
recoverable  materials  potentially  subject 
to  the  off-site  waste  and  recovery 
operations  NESHAP  and  the  potential 
interferences  of  the  quantitation  limits 
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of  certain  analytical  methods  by  non- 
HAP  organic  chemicals  in  the  material. 
Additionally,  selection  of  100  ppmw 
would  require  most  existing  tanks 
managing  wastes  or  recoverable 
materials  having  organic  HAP  emissions 
to  use  air  emission  controls  consistent 
with  other  EPA  regulatCHy  actions 
related  to  off-site  waste  and  recovery 
operations. 

Many  waste  and  recovery  operations 
facilities  subject  to  this  regulation  will 
also  be  subject  to  other  air  emission 
standards.  The  EPA  is  aware  that  being 
subject  to  several  standards  with 
differing  actioa  levels  may  create 
confusion  in  the  re^tlated  community. 
To  the  extent  possible  within  the 
requirements  of  the  Clean  Air  Act,  the 
EPA  wishes  to  minimize  discrepancies 
between  the  action  level  in  the  off-site 
waste  and  recovery  operations  NESHAP 
and  other  emission  standards  affecting 
waste  and  recovery  operations.  The  EPA 
therefore  requests  comment  on  the  100 
ppmw  VOHAP  concentration  action 
level,  as  well  as  information  that  can  be 
used  to  support  alternative  action  levels, 
such  as  500  ppmw.  Specifically,  the 
EPA  requests  informaticMi  on  action 
levels  for  surfece  impoundments  and 
other  land  disposal  units. 

b.  Existing  Containers.  The  MACT 
floor  for  existing  containers  at  off-site 
waste  and  recovery  operations  facilities 
is  determined  to  be  the  use  of  covers  on 
containers  managing  wastes  or 
recoverable  materials  with  a  VCWAP 
concentration  equal  to  or  greater  than 
100  ppmw.  The  number  and  type  of 
containers  used  to  manage  organic  HAP 
containing  wastes  or  recovefroie 
materials  at  off-site  waste  and  recovery 
operations  vary  from  site-to-site. 
Furthermore,  at  any  off-ate  waste  and 
recovery  operations  facility,  the  number 
of  drums,  roll-off  boxes,  or  other 
containers  at  the  site  can  often  fluctuate 
on  a  weekly  or  monthly  basis  depending 
an  the  number  and  origin  of  new 
material  shipments  received  at  the 
Facility  during  a  particular  week  or 
nonth.  Thus,  no  data  are  available  to 
the  EPA  which  allow  a  statistical 
determination  of  the  type  of  air 
amission  controls  used  on  the  average  of 
he  top  12  percent  of  containers  located 
It  off-site  waste  and  recovery  operations 
acilities  or  the  VOHAP  concentration  of 
vastes  or  recoverable  materials  handled 
n  containers.  Based  on  existing  RCRA 
ules  for  containers  handling  hazardous 
vaste  and  observations  by  EPA 
epresentatives  during  site  visits  to 
acilities  that  manage  wastes  in 
:ontainers,  the  EPA  concluded  that  the 
iverage  emission  limitation  achieved  by 
he  best  performing  12  percent  of 
:ontainers  used  to  handle  wastes  and 


recoverable  materials  containing  organic 
HAP  is  the  level  of  control  achieved  by 
the  use  of  covers.  Thus,  the  EPA 
determined  that  the  air  emission  control 
technology  for  existing  container  MACT 
floor  is  the  use  of  a  cover. 

The  EPA  selected  a  VOHAP 
concentration  value  of  100  ppmw  to  be 
the  action  levd  for  the  MACT  floor  for 
existing  containers  consistent  with  ti»e 
level  selected  for  existing  tanks. 
Containers  such  as  drums,  tank  trucks, 
roll-off  boxes,  and  tank  rail  cars  are  a 
primary  means  used  to  ship  materiak  to 
off-site  waste  and  recovery  operations 
facilities.  In  many  cases,  these  materials 
are  temporarily  stored  at  the  off-site 
waste  and  recovery  operations  fadlity 
directly  in  the  shipping  containers  or 
are  transferred  to  tanks  or  other 
management  units  prior  to  treatment 
and  disposal,  in  the  case  of  wastes,  or 
prior  to  reprocessing  and  shipment,  in 
the  case  of  recoverable  materials.  The 
most  volatile  of  the  (uganic  HAP  in  a 
waste  or  recoverable  material  will  be 
emitted  soon  after  being  exposed  to  the 
atmosphere.  If  containers  at  the  off-^ite 
waste  and  recovery  operations  facility 
are  not  controlled  to  the  same  level 
required  of  tanks,  a  significant  portion 
of  the  organic  HAP  in  the  waste  or 
recoverable  material  will  be  emitted 
before  the  material  is  transferred  to  the 
controlled  tanks  or  other  controlled 
management  units.  Consequently,  the 
organic  HAP  emission  reduction 
effectiveness  of  applying  air  emis.sion 
controls  on  downstream  tanks  and  other 
management  units  would  be 
significantly  diminished  sinoe  a 
significant  portion  of  the  organic  HAP 
in  the  waste  or  recoverable  material  had 
already  escaped  to  the  atmosphere  from 
open  containers. 

c.  Existing  Land  Disposal  Units.  The 
MACT  floor  for  existing  land  disposal 
units  at  off-site  waste  and  recovery 
operations  facilities  is  determined  to  be 
no  disposal  of  wastes  that  contain  equal 
to  or  greater  than  100  ppmw  VOHAP 
concentration  in  open  land  disposal 
units.  No  data  are  available  to  the  EPA 
which  allow  a  statistical  determination 
of  the  type  of  air  emission  controls  used 
on  the  top  12  percent  of  land  disposal 
units  located  at  off-site  waste  and 
recovery  operations  facilities  or  the 
VOHAP  concentration  of  the  wastes 
disposed  of  in  these  units.  However, 
since  most  of  the  facilities  operating 
land  disposal  luxits  included  in  the  off- 
site  waste  and  recovery  operations 
source  category  are  also  hazardous 
waste  TSDF,  many  of  the  land  disposal 
units  are  subject  to  treatment  standards 
under  the  RCRA  land  disposal 
restrictions  (LDR)  codified  in  40  CFR 
part  268. 


The  LDR  treatment  standards  require 
hazardous  waste  TSDF  owners  and 
operators  to  treat  certain  types  of 
hazardous  waste  to  reduce  the  toxicity 
or  mobiUty  of  specific  chemicals 
contained  in  the  waste  before  the  owner 
or  operator  can  place  the  waste  in  a 
surface  impoimdment,  land  treatment 
unit,  landfill,  or  wastepile.  The 
treatment  standards  of  the  RCRA  LDR 
are  estabUshed  by  requiring  treatment 
below  constituent  specific  concentration 
limits  that  vary  by  type  of  hazardous 
waste  or  by  requiring  use  of  specific 
treatment  processes.  Many  of  the 
chemicals  for  which  LDR  treatment 
standards  have  been  established  are  also 
listed  as  HAP.  Thus,  the  EPA 
determined  that  the  air  emission  control 
technology  for  the  existing  land  disposal 
unit  MACT  floor  is  treatment  of  wastes 
to  remove  or  destroy  organic  HAP  in  the 
waste  prior  to  placing  the  waste  in  the 
land  disposal  unit. 

Treatment  of  the  waste  to  reduce  the 
organic  HAP  concentration  to  a  level  of 
100  ppmw  was  selected  for  the  MACT 
floor  for  existing  land  disposal  imits 
based  on  the  same  reasoning  used  in 
determining  the  MACT  floors 
determined  for  existing  tanks  and 
containers  (i.e.,  to  distinguish  those 
units  with  little  or  no  potential  to  emit 
organic  HAP).  The  degree  of  air 
emission  control  achieved  by  placing  a 
waste  with  a  VOHAP  concentration 
above  100  ppmw  in  tanks  and 
containers  using  air  emission  controls 
would  be  lost  if  these  wastes  are 
ultimately  allowed  to  be  placed  in  land 
disposal  units  without  first  removing  or 
destroying  the  organic  HAP  to  a  level 
consistent  with  the  level  used  to  apply 
air  emission  controls  to  tanks  and 
containers. 

d.  Existing  Process  Vents.  The  MACT 
floor  for  process  vents  used  on 
treatment  processes  subject  to  the  off- 
site  waste  and  recovery  operations 
NESHAP  is  determined  to  be 
application  of  air  emission  controls  on 
each  affected  process  used  to  treat 
wastes  or  recoverable  materials  with  a 
VOHAP  concentration  equal  to  or 
greater  than  100  ppmw  as  determined  at 
the  point  where  the  material  enters  the 
facility.  All  process  vents  on  an  affected 
process  are  to  be  connected  through  a 
closed-vent  system  to  a  control  device 
with  a  minimum  95  percent  organic 
HAP  emission  control  efficiency. 

As  previously  explained,  most 
facilities  in  the  off-site  waste  and 
recovery  operations  source  category  are 
also  hazardous  waste  TSDF.  Distillation, 
fractionation,  thin-film  evaporation, 
solvent  extraction,  and  stripping 
processes  that  are  treating  hazardous 
waste  at  these  TSDF  are  subject  to  the 


existing  RCRA  air  emission  standards 
for  process  vents  under  40  CFR  264 
subpart  AA  and  40  CFR  265  subpart  AA 
(hereafter  referred  to  in  this  notice  as 
the  "subpart  AA  rules").  The  EPA 
concluded  that  it  is  not  appropriate  to 
directly  transfer  the  air  emission  control 
requirements  of  the  subpart  AA  rules  to 
the  MACT  floor  for  the  off-site  waste 
and  recovery  operations  NESHAP. 
Instead,  this  MACT  floor  is  based  on 
adapting,  to  the  extent  applicable  and 
relevant,  the  air  emission  control 
requirements  of  the  subpart  AA  rules. 

The  subpart  AA  rules  require  a  TSDF 
owner  or  operator  to  identify  all  process 
vents  associated  with  distillation, 
fractionation,  thin-film  evaporation, 
solvent  extraction,  and  stripping 
processes  that  are  treating  hazardous 
waste  having  an  annual  average  total 
organic  concentration  equal  to  or  greater 
than  10  ppmw  (i.e.,  vents  affected  by  the 
subpart  AA  rules).  Total  organic 
emission  rates  for  each  affected  vent  and 
for  the  entire  facility  from  aU  affected 
Vents  must  be  determined.  The  total 
facihty  process  vent  emission  rate  must 
then  be  compared  to  two  specified 
emission  rate  limits  (3  pounds  of  total 
organic  emission  per  hour  and  3.1  tons 
of  total  organic  emission  per  year)  to 
determine  whether  the  owner  or 
operator  must  use  additional  air 
emission  controls  for  the  affected  vents. 
If  the  total  facility  process  vent  emission 
rate  exceeds  either  of  the  specified 
emission  limits,  then  the  ovtmer  or 
operator  is  required  to  implement 
control  measures  that  will  reduce  total 
facility  process  vent  organic  emissions 
to  below  both  of  the  emission  limit 
levels,  or  to  install  air  emission  controls 
to  reduce  total  facility  process  vent 
organic  emissions  by  at  least  95  weight 
percent. 

Adopting  a  10  ppmw  action  level  for 
the  process  vent  MACT  floor 
corresponding  to  the  10  ppmw  total 
organic  concentration  value  used  for 
subpart  A  A  rules  was  considered  by  the 
EPA  but  determined  not  to  be 
appropriate.  The  10  ppmw  value  used 
for  the  subpsLrt  AA  rule  is  not  the  sole 
regulatory  criterion  (i.e..  action  level)  by 
which  the  need  to  apply  air  emission 
controls  to  affected  vents  is  determined. 
The  need  to  apply  controls  under  the 
subpart  AA  rules  is  determined  by  the 
total  organic  emission  rates  for  each 
affected  vent  and  for  the  entire  facility 
from  all  affected  vents.  The  data 
available  to  the  EPA  at  this  time  for  the 
off-site  waste  and  recovery  operations 
source  category  are  insufficient  to 
correlate  a  VOHAP  concentration  action 
level  value  equivalent  to  the  total 
organic  emission  rate  limits  used  for  the 
subpart  AA  rules.  Consequently,  the 


EPA  relied  on  a  qualitative  assessment 
to  select  a  VOHAP  concentration  action 
level  which  would  exclude  those 
treatment  processes  having  litUe  or  no 
potential  for  organic  HAP  emissions.  A 
VOHAP  concentration  action  level  of 
100  ppmw  was  selected  for  the  MACT 
floor  for  existing  process  vents 
consistent  with  the  rationale  used  to 
select  the  action  level  for  tanks, 
containers,  and  land  disposal  imits. 
e.  Existing  Equipment  Leaks.  The 
MACT  floor  for  equipment  leaks  is 
determined  to  be  control  of  emissions 
from  leaks  in  ancillary  equipment 
containing  or  contacting  wastes  or 
recoverable  materials  with  total  organic 
HAP  concentrations  equal  to  or  greater 
than  10  percent  by  implementing  leak 
detection  and  repair  (LDAR)  work 
practices  and  equipment  modifications. 
Most  off-site  waste  and  recovery 
operations  facilities  are  also  hazardous 
waste  TSDF.  Thus,  ancillary  equipment 
operated  at  these  facihties  to  treat 
hazardous  waste  are  subject  to  the 
existing  RCRA  organic  air  emission 
standards  for  TSDF  equipment  leaks  (40 
CFR  264  subpart  BB  and  40  CFR  265 
subpart  BB).  These  standards  require 
implementation  of  a  LDAR  program  and 
modifications  to  certain  types  of 
ancillary  equipment  operated  at  the 
facihty  that  handle  hazardous  waste 
having  a  total  organic  concentration 
equal  to  or  greater  than  10  percent.  The 
LDAR  and  equipment  requirements  are 
consistent  with  existing  NSPS  process 
equipment  leak  standards  promulgated 
by  the  EPA  under  CAA  section  111  (i.e., 
40  CFR  60  subparts  W.  GG.  and  KK) 
and  for  certain  NESHAP  process 
equipment  leak  standards  promulgated 
under  CAA  section  112  (i.e..  40  CFR  61 
subpart  V). 

2.  MACT  Floor  for  New  Sources 

The  MACT  floor  for  new  sources  is 
identical  to  the  MACT  floors 
determined  by  the  EPA  for  existing 
sources  with  the  exception  of  the  MACT 
floor  for  new  tanks  and  new  containers. 
For  the  emission  point  types  other  than 
tanks  or  containers,  the  MACT  floor 
determined  for  existing  sources  also 
represents  the  emission  control  that  is 
achieved  in  practice  by  the  best 
controlled  similar  source. 

a.  New  Tanks.  The  MACT  floor  for 
new  tanks  is  determined  to  be  use  of  a 
cover  vented  to  a  control  device  that 
reduces  organic  HAP  emissions  by  95 
percent  (or  equivalent  floating  roof 
technology)  for  those  new  tanks  in 
which  the  organic  HAP  vapor  pressure 
of  the  waste  in  the  tank  is  equal  to  or 
greater  than  0.1  kPa  (approximately  0.07 
psi).  This  is  the  level  of  emission 
control  that  is  required  for  new  tanks 
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uxfer  dw  Hazanlous  O^guk  NESHAP 
(40  CFR  63  subpvt  G).  The  EPA 
concluded  that  these  types  of  emisBioD 
controls  lepiessnt  the  emisskm  control 
level  echieired  in  practioe  by  the  best 
controlled  sources  similar  to  the  types 
of  new  tanks  anticipated  by  tlie  EPA  to 
be  built  at  off-site  waste  and  recovery 
operations  facilities  and  used  for 
management  of  ¥rastes  or  recoverable 
materials  containing  orgaiic  HAP. 

b.  New  Containers.  The  MACT  flocv 
for  new  containers  is  datecmined  to  be 
■the  use  of  covers  and  submerged  loading 
for  containers  in  which  waste  or 
recoverable  material  is  placed  having  a 
VOHAP  concentration  equal  to  or 
greater  than  100  ppmw.  The  EPA's 
review  of  its  container  data  base  for  the 
off-site  waste  and  recovery  operations 
source  category  indicates  that  some 
existing  TSDF  owners  and  opoators 
(but  s^iificantly  less  than  12  percent) 
reported  using  submerged  Gil  to  load 
material  containing  organic  HAP  into 
containers. 

F.  Selection  of  Regulattuy  Alternatives 

1.  Regulatory  Alternatives  for  Existing 
Sources 

Dinierent  regulatory  alternatives  for 
control  of  organic  HAP  emissions  from 
existing  sources  at  off-site  waste  and 
recovery  operations  facilities  were 
defined.  One  regiilatory  alternative  was 
defined  by  combining  the  MACT  floor 
determinations  for  each  of  the  five 
emission  point  types  (labeled 
"Regulatory  Alternative  I").  Four 
additional  regulatory  alternatives  for  the 
off-site  waste  and  recovery  operations 
source  category  were  defined  which 
would  provide  increasingly  greater 
amounts  of  total  organic  HAP  emission 
reduction  from  the  baseline  level  of 
organic  HAP  emissions  (labeled 
"Regulatory  Alternative  2"  dirough 
"Regulatory  Alternative  5").  Additional 
organic  HAP  emission  control 
requirements  were  added  to  the  controls 
defined  for  Regulatory  Alternative  1  in 
-order  of  increasing  emissi<Hi  control 
incremraital  cost  e£fectiveness. 

Regulatory  Alternative  1  requires 
application  of  air  emission  controls  on 
tanks,  containers,  and  treatment 
processes  managing  waste  or 
recoverable  material  with  a  VOHAP 
concentration  equal  to  or  greater  than 
100  ppmw  as  determined  at  the  point  of 
where  the  material  first  enters  the 
facility.  For  tank  and  container  emission 
points.  Regulatory  Alternative  1  requires 
use  of  a  cover  on  each  unit.  For  process 
vent  emissitm  points,  Regi^atory 
Alternative  1  requires  connecting  the 
process  vent  to  a  control  device  that 
reduces  organic  HAP  emissiocs  by  95 


percent  For  land  disposal  unit  emission 
ints.  Regulatory  Ahemative  1  requires 
itnentof  the  wastes  prior  to  disposal 
10  reduce  the  waste  VCHiAP 
ncentratian  to  less  than  100  ppmw. 
or  equipment  leak  emission  points, 
latory  Alternative  1  requires  for 
equipment  handling  waste  or 
tecoverable  material  streams  with  a  total 
brganic  HAP  coiKxntration  equal  to  or 
creater  than  10  percent  implementation 
of  a  leak  detection  and  repair  (LOAR) 
program  and  obtain  equipnwnt 
nodifications.  The  requirements  of  the 
DAR  program  and  equipment 
nodifications  are  consistent  with  the 
existing  NSPS  process  equipment  leak 
{ (tandanls  promulgated  by  the  EPA 
mderCAA  section  111  (Le..  40CFR60 
lubparts  W,  GG.  aiKl  KK)  and  for 
»rtain  NESHAP  process  equipment 
eak  standards  promulgated  imder  CAA 

Action  112  (i.e..  40  CFR  61  subpart  V). 
Regulatory  Altonative  2  adds 
4dditional  control  requirements  for 
containers.  The  control  requirements  for 
jhe  other  emission  points  remain  the 
|ame  as  for  R^ulatory  Altwnative  1.  In 
iddition  to  using  covers  on  containers. 
Regulatory  Alternative  2  requires  use  of 
;  lubmerged  fill  when  wastes  or 
ecoverable  materials  are  transfmred 
nto  containers  by  pimiping. 
;   Regulatory  Alternative  3  adds 
tdditional  control  requirements  for 
anks.  The  control  requirements  for  the 
>ther  emission  points  remain  the  same 
{ IS  for  Regulatory  Alternative  2.  Tanks  in 
vhich  the  organic  HAP  vapor  pressure 
>f  the  waste  or  recoverable  material  in 
he  tank  is  equal  to  or  greater  than  5.2 
LPa  (approximately  0.75  psi)  are 
:  equired  to  use  a  cover  and  be  vented 
o  a  control  device  that  reduces  organic 
iAP  emissions  by  95  percent.  Taiiks  in 
vhich  the  organic  HAP  vapor  pressure 
)f  the  waste  or  recoverable  material  in 
he  tank  is  less  than  5.2  kPa  use  a  cover 
vithout  additional  controls  (i.e..  a  cover 
)nly  without  being  vented  to  a  control 
levice). 

Regulatory  Alternative  4  changes  the 
JDAR  program  requirements  for  the 
I  equipment  leak  emission  point  category. 
'  !'he  control  requirements  for  the  other 
imission  points  remain  the  same  as  for 
tegulatory  Alternative  3.  For  Regulatory 
Vltemative  4,  the  LDAR  program  would 
)e  conducted  in  accordance  with 
}rocedures  consistent  with  the 
lazardous  Organic  NESHAP  (HON) 
)roniulgated  by  the  EPA  under  40  CFR 
(3  subpart  H. 

Regulatory  Alternative  5  lowers  the 
)rganic  HAP  vapor  pressure  level  for 
anks  required  to  be  vented  to  a  control 
levice.  The  control  requirements  for  the 
>tber  emission  p>oints  remain  the  same 
IS  for  Regulatory  Alterative  4.  Tanks  in 


which  the  oi^ganic  HAP  vapor  pressure 
of  the  waste  or  recoverable  matterial  in 
the  tank  is  equal  to  or  greeter  than  0.7 
kPa  (approximately  0.1  psi)  use  a  cover 
and  are  vented  to  a  conbol  device  that 
reduces  orgaxiic  HAP  emissions  by  95 
percent.  Tanks  in  ii«diich  the  organic 
HAP  vapor  pressure  of  the  waste  or 
recoverable  material  in  the  tank  is  less 
than  0.7  kPa  use  a  cover  without 
additional  controls. 

2.  Regulatory  Ahematives  for  New 
Sources 

Based  on  current  waste  management 
trends,  the  EPA  expects  very  few,  if  any, 
new  off-site  vraste  and  recovery 
operations  facihties  to  be  built  in  the 
foreseeable  future.  A  more  likely 
scenario  is  construction  of  new  units 
(such  as  tanks  or  treatment  uruts)  at 
existing  off-site  waste  and  recovery 
operations  facilities  to  expand  focility 
capacity,  replace  existing  surface 
impoundments,  or  add  new  treatment 
capabihty  or  expand  treatment  capacity. 
However,  the  available  information  to 
the  EPA  is  insufficient  to  make 
projections  of  the  numbers  or  types  of 
new  sources  to  be  built  during  the  next 
5  years. 

A  regulatory  alternative  representing 
the  MACT  floor  for  new  sources  at  off- 
site  waste  and  recovery  operations 
facilities  was  defined  by  combining  the 
MACT  floor  determinations  for  new 
sources.  No  regulatory  alternatives 
beyond  the  MACT  floor  were  identified 
for  new  sources. 

The  regulatory  alternative  for  new 
sources  requires  application  of  air 
emission  controls  on  tanks,  containers, 
and  treatment  processes  managing  waste 
or  recoverable  material  with  a  VOHAP 
concentration  equal  to  or  greater  than 
100  ppmw  as  determined  at  the  point 
where  the  material  first  enters  the 
facihty.  For  tank  emission  points,  tanks 
in  which  the  organic  HAP  vapor 
pressure  of  the  waste  or  recoverable 
material  in  the  tank  is  equal  to  or  greater 
than  0.7  kPa  are  required  to  use  a  cover 
and  be  vented  to  a  control  device  that 
reduces  organic  HAP  emissions  by  95 
percent  (or  equivalent  floating  roof 
technology).  Tanks  in  which  the  organic 
HAP  vapor  pressure  of  the  waste  or 
recoverable  material  in  the  tank  is  less 
than  0.7  kPa  use  a  cover  without 
additional  controls  (i.e.,  a  cover  only 
without  being  vented  to  a  control 
device).  For  container  emission  points, 
the  regulatory  alternative  requires  use  of 
a  cover  on  each  unit  and  use  of 
submerged  fill  when  wastes  or 
recoverable  materials  are  transfored 
into  containers  by  pumping.  For  process 
vent  emission  points,  the  regulatory 
alternative  requires  connecting  the 


process  vent  to  a  control  device  that 
reduces  organic  HAP  emissions  by  95 
percent.  For  land  disposal  unit  emission 
points,  the  regulatory  alternative 
requires  treatment  of  the  wastes  prior  to 
disposal  to  reduce  the  waste  VOHAP 
concentration  to  less  than  100  ppmw. 
For  equipment  leak  emission  points,  the 
regulatory  alternative  requires  a 
implementation  of  a  LDAR  program  and 
certain  equipment  modifications 
specified  imder  the  existing  for  ancillary 
equipment  handling  waste  or 
recoverable  material  streams  with  a  total 
organic  HAP  concentration  equal  to  or 
greater  than  10  percent.  The  equipment 
leak  requirements  are  consistent  with 
the  existing  NSPS  process  equipment 
leak  standards. 

G.  Regulatory  Alternative  Impacts 

The  EPA  developed  estimates  of  the 
impacts  associated  with  each  of  the 
regulatory  alternatives  for  existing 
sources.  As  explained  in  the  preceding 
section,  no  impacts  were  estimated  for 
the  regtdatory  alternatives  for  new 
sources  because  of  difficulty  in 
projecting  the  numbers  and  tjrpes  of 
new  sources  Ukely  to  be  built  over  the 
next  5  years. 

1.  Overview  of  hnpacts  Estimation 
Methodology 

hi  developing  NESHAP  and  other  air 
standards,  the  EPA  frequently  uses  a 
model  plant  approach  for  comparing 
alternative  control  options.  However,  for 
the  off-site  waste  and  recovery 
operations  source  category,  it  is  difficult 
to  adequately  characterize  the  source 
category  using  a  selection  of  several 
representative  model  plants  because,  for 
many  of  the  facihties  in  the  source 
category,  the  quantities  and 
characteristics  of  wastes  and  recoverable 
materials  received  at  the  facihty  are 
highly  variable  and  can  change  often  (as 
frequently  as  on  a  day-to-day  basis).  In 
addition,  many  different  waste 
management  unit  and  recoverable 
material  reprocessing  unit 
configurations  are  used  at  off-site  waste 
and  recovery  operations  facilities  to 
manage  these  ever  changing  materials. 
Consequently,  the  EPA  decided  a  model 
plant  approach  is  not  appropriate  for 
estimating  control  option  impacts  for 
the  off-site  waste  and  recovery 
operations  source  category. 

Instead  of  using  a  model  plant 
approach  for  the  off-site  waste  and 
recovery  operations  source  category,  the 
EPA  decided  to  adapt  a  computer  model 
developed  by  the  Agency  to  estimate 
nationwide  organic  air  emission  impacts 
from  RCRA  hazardous  waste  treatment, 
storage,  and  disposal  facilities  (TSDF). 
As  explained  in  section  III  of  this  notice. 


the  EPA  estimates  that  approximately  90 
percent  of  the  nationwide  organic  HAP 
emissions  for  the  off-site  waste  and 
recovery  operations  source  category 
occur  from  hazardous  waste  TSDF. 
Consequently,  the  EPA  considers 
adapting  this  computer  model  to  be 
appropriate  for  evaluating  alternative 
control  options  for  the  off-site  waste  and 
recovery  operations  source  category. 

The  primary  sources  of  site-specific 
waste  data  used  as  input  to  the 
computer  model  are  two  comprehensive 
nationwide  surveys  that  the  EPA  Office 
of  Sohd  Waste  (OSW)  conducted  in 
1987:  the  National  Survey  of  Hazardous 
Waste  Generators  (referred  to  hereafter 
as  the  "GENSUR");  and  the  National 
Survey  of  Hazardous  Waste  Treatment, 
Storage,  Disposal,  and  Recycling 
Facilities  (referred  to  hereafter  as  the 
'TSDR  Survey").  These  data  represent 
waste  quantities,  waste  compositions, 
and  waste  management  practices  at 
hazardous  waste  TSDF  in  1986.  and  are 
the  most  recent  nationwide  TSDF  waste 
data  available  to  the  EPA  on  a 
consistent,  industry-wide  basis. 

The  data  base  indicates  that  710  TSDF 
received  wastes  and  recoverable 
materials  from  off-site  waste  generators 
in  1986.  The  EPA  adapted  its  computer 
model  to  simulate  the  waste 
management  processes  reported  in  the 
TSDR  Survey  to  be  operating  at  each  of 
these  TSDF.  Organic  HAP  emission 
factors  and  emission  control  cost  factors 
are  assigned  to  each  waste  management 
process  using  one  (or  in  many  cases  a 
combination  of  several)  of  the  model 
units  developed  for  the  TSDF  RCRA  air 
rule  projects.  Further  details  regarding 
tlie  emission  estimation  methodology 
are  provided  in  the  BID  for  this 
proposed  rulemaking. 

The  EPA  is  aware  that  some  waste 
management  practices  have  changed 
since  the  data  were  collected  for  the 
GENSUR  and  TSDR  Survey  because  of 
new  EPA  regulations  promulgated  since 
1986  (e.g.,  the  RCRA  land  disposal 
restrictions)  as  well  as  changes 
implemented  by  the  waste  management 
industry.  To  address  these  changes  in 
the  definition  of  the  baseline  used  for 
this  rulemaking,  assumptions  were 
applied  in  the  computer  model  to  better 
reflect  ciurent  industry-wide  waste 
management  trends  (e.g.,  conversion  of 
siu-face  impoundments  to  tanks, 
treatment  of  certain  wastes  prior  to  or  as 
an  alternative  to  land  disposal). 
Additional  assumptions  were  made  to 
simulate  the  implementation  of  the 
different  regulatory  alternatives  in  the 
computer  model.  These  assumptions  are 
described  in  further  detail  in  the  BID  for 
this  proposed  rulemaking. 


2.  Regulatory  Baseline 

For  the  purpose  of  evaluating  the 
relative  organic  emission  reduction 
effectiveness  of  different  regulatory 
ahematives,  the  EPA  defines  a 
"baseline"  as  a  reference  point  from 
which  each  regulatory  alternative  can  be 
compared.  The  baseline  represents  the 
estimated  level  of  organic  emissions 
from  the  source  category  that  would 
occur  in  the  absence  of  implementing 
any  of  the  regulatory  alternatives.  For 
the  off- site  waste  and  recovery 
op)erations  source  category,  the  EPA 
chose  a  baseline  which  would  reflect 
the  level  of  organic  emissions  for  each 
emission  point  type  following 
implementation  of  air  emission  controls 
required  by  federally  enforceable  air 
regulations  in  effective  as  of  Jidy  1991. 
The  EPA  defined  the  baseline  to  consist 
of  the  following  regulations:  (1)  RCRA 
organic  air  emission  standards  for  TSDF 
process  vents  (40  CFR  264  subpart  AA 
and  40  CFR  265  subpart  AA);  (2)  RCRA 
organic  air  emission  standards  for  TSDF 
equipment  leaks  (40  CFR  264  subpart 
BB  and  40  CFR  265  subpart  BB);  (3) 
RCRA  land  disposal  restrictions  (40  CFR 
part  268);  and  (4)  NESHAP  for  benzene 
waste  operations  (40  CFR  61  subpart 
FF). 

3.  Organic  Emissions  Impacts 

The  EPA  estimated  organic  HAP 
emission  reductions  that  would  be 
achieved  if  air  rules  based  on  each  of 
the  five  regulatory  alternatives  wen 
implemented.  Baseline  organic  HAP 
emissions  are  estimated  to  be 
approximately  52,000  Mg/yr.  The 
organic  HAP  emissions  assuming 
implementaticm  of  the  individual 
regulatory  alternatives  are  estimated  to 
be  approximately:  28.000  Mg/yr  for 
Regulatory  Alternative  1,  23,000  Mg/jT 
for  Regulatory  Alternative  2,  9,000  .Nig/ 
yr  for  Regulatory  Alternative  3,  9.000 
Mg/yr  for  Regulatory  Alternative  4.  and 
8.000  Mg/yr  for  Regulatory  Alternative 

4.  Other  Environmental  and  Energy 
Impacts 

The  primary  source  of  other 
environmental  and  energy  impacts  is 
expected  to  result  from  the  operation  of 
control  devices  used  to  remove  or 
destroy  organics  in  captured  vapor 
streams.  Electric  motor-driven  fans, 
blowers,  or  pumps,  depending  on  the 
type  of  control  device,  are  used  for 
operations  such  as  moving  the  captured 
organic  vapors  to  the  control  device, 
circulating  cooling  water  through  a 
condenser,  or  pumping  recovered 
liquids  to  an  accumulation  tank. 
Generation  of  the  electricity  to  operate 
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the  control  device  often  requires 
burning  of  fiiel  in  an  electric  utility 
power  plant  which  produces  air 
emissions,  wastewater  discharges,  and 
solid  wastes.  When  carbon  adsorption 
systems  are  used,  the  organic  HAP 
removed  from  the  vapor  stream  are 
adsorbed  on  the  activated  carbon  in  the 
control  device.  Once  the  carbon 
becomes  saturated  with  organics,  it 
must  be  regenerated  or  disposed  of  in  a 
landfill.  Regeneration  of  the  carbon 
requires  steam.  Producing  this  steam  in 
a  boiler  creates  both  secondary  air  and 
energy  impacts.  Disposal  of  the  spent 
carbon  produces  a  solid  waste  impact. 

5.  Control  Cost  Impacts 

Total  capital  investment  (TCI)  cost 
represents  the  cost  to  facility  owners 
and  operators  to  purchase  and  install  air 
emission  control  equipment.  The  TCI 
costs  in  1991  dollars  to  implement  each 
of  the  regulatory  alternatives  is 
estimated  to  be  approximately:  $11 
million  for  Regulatory  Alternative  1,  $14 
million  for  Regulatory  Alternative  2,  $49 
million  for  Regulatory  Alternative  3,  $57 
million  for  Regulatory  Alternative  4, 
and  $78  million  for  Regulatory 
Alternative  5. 

Total  annual  cost  represents  the  total 
cost  to  facihty  owners  and  operators 
each  year  to:  Operate  and  maintain  the 
air  emission  controls  required  by  the 
proposed  rule;  perform  (he  inspection, 
monitoring,  recordkeeping,  and 
reporting  required  by  the  proposed  rule; 
and  rtrpay  the  capital  investment  for  the 
air  emission  controls.  The  capital 
recovery  was  estimated  using  an  interest 
rate  of  7  percent  applied  over  a  period 
ranging  from  10  to  20  years  depending 
on  die  expected  service  life  for  each 
type  of  air  emission  control  equipment. 
The  total  annual  cost  to  implement  each 
of  the  regulatory  alternatives  is 
estimated  to  be  approximately:  $4.7 
million  per  year  for  Regulatory 
Alternative  1.  $5.2  million  per  year  for 
Regulatory  Alternative  2,  $24.5  million 
per  year  for  Regulatory  Ahemative  3, 
$26.1  million  per  year  for  Regulatory 
Alternative  4,  and  $36.3  million  per 
year  for  Regulatory  Alternative  5. 

6.  Economic  Impact  Analysis 

The  EPA  performed  an  economic 
impact  analysis  using  a  model  that 
simulates  60  separate  waste  disposal 
markets  and  then  estimates  facility  and 
market  responses  to  the  costs  of 
implementing  the  requirements  of  the 
proposed  rule.  All  dollar  amoimts  for 
prices  and  costs  were  adjusted  to  reflect 
1991  dollars.  The  EPA  made  no 
projections  of  new  off-site  waste  and 
recovery  operations  that  would  be 
affected  by  the  proposed  rule. 
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Complying  with  the  proposed  rule 
vill  increase  the  costs  of  providing 
ervices  at  off-site  waste  and  recovery 
)perations  facilities.  The  magnitude  of 
he  cost  increases  would  vary  from 
acility  to  faciUty  depending  on  factors 
iuch  as  the  types  of  wastes  or 
ecoverable  materials  received,  the  types 
)f  waste  or  recovery  operations 
lerformed,  the  niunber  and  types  of 
amission  points  for  each  of  these 
>]}erations,  and  the  level  of  emission 
:o;itrol  already  in  place  at  the  facility. 
3ost  increases  would  lead  to  some  price 
ncreases,  and  possibly  reduced  proBts 
or  some  firms  in  the  business. 

The  proposed  rule  is  likely  to  affect 
}rices  charged  in  almost  all  of  the  60 
tnarkets  studied,  although  many  markets 
ire  likely  to  experience  very  small 
iianges  or  none  at  all.  The  most 
severely  affected  market  (in  percentage 
erms)  may  experience  a  price  increase 
n  excess  of  70  percent.  The  greatest 
ibsolute  increase  in  price  would  be  an 
ncrease  of  $500  per  Mg  of  waste,  which 
ATould  be  a  30  percent  increase.  The 
^eatest  decrease  in  quantity  would  be 
)75  Mg  of  waste.  Overall,  the  quantity 
)f  off-site  waste  managed  at  the  700- 
)lus  facilities  in  the  data  base  used  for 
he  economic  impact  analysis  would 
lecrease  by  slightly  over  1,600  Mg,  or 
ibout  0.009  percent  of  the  estimated  19 
nillion  Mg  of  waste  managed. 

The  EPA's  analysis  assumed  that 
owners  of  affected  facilities  would 
respond  to  this  rule  by  either  installing 
uid  operating  the  required  air  emission 
control  equipment,  discontinuing 
specific  individual  waste  or  recovery 
operations  affected  by  the  rule,  or 
closing  the  entire  facility.  The  EPA 
projects  that  although  100  individual 
waste  and  recovery  operations  located  at 
a  number  of  facilities  could  shut  down 
as  a  result  of  this  proposed  rule,  only 
about  10  entire  facilities  would  close. 

A  number  of  decisions  made  by  the 
EPA  regarding  the  off-site  waste  and 
recovery  operations  NESHAP 
rulemaking  since  the  completion  of  the 
economic  impact  analysis  change  the 
costs  to  comply  with  the  rule  for  some 
individual  waste  or  recovery  operations 
at  a  particular  facility  from  the  costs 
used  for  the  economic  impact  analysis. 
The  compliance  costs  for  some  of  these 
individual  operations  would  increase 
while  for  other  individual  operations 
the  costs  would  decrease  depending  on 
site-specific  factors.  However  on  a 
facility-wide  basis,  the  EPA  expects  that 
the  total  cost  to  comply  with  the 
requirements  of  the  proposed  rule  for 
most  of  individual  off-site  waste  and 
recovery  operations  facilities  listed  in 
the  data  base  to  be  about  the  same  as  the 
total  individual  facility  comjgjiance 


costs  used  for  the  economic  impact 
analysis  described  above.  Thus,  the  EPA 
lielieves  that  the  results  of  this  analysis 
are  representative  of  the  overall 
economic  impacts  of  the  proposed  rule. 

V.  Selection  of  Basis  for  Proposed  Rule 

A.  Selection  of  Regulatory  Alternative 
for  Existing  Sources 

To  select  one  of  the  five  regulatory 
alternatives  to  serve  as  the  basis  for  the 
proposed  standards  for  existing  sources, 
the  EPA  evaluated  the  organic  HAP 
emission  reductions,  control  costs, 
economic  impacts,  and  other 
environmental  and  energy  impacts 
associated  with  implementing  Urte  air 
emission  controls  under  each  regulatory 
alternative.  Based  on  this  evaluation, 
the  EPA  selected  Regulatory  Alternative 
3  as  the  basis  for  the  standards  proposed 
for  existing  sources. 

Regulatory  Alternative  1,  the  MACT 
floor,  is  estimated  to  reduce  nationwide 
organic  HAP  emissions  by 
approximately  24,000  Mg/yr.  Regulatory 
Alternative  2  is  estimated  to  reduce 
nationvdde  organic  HAP  emissions  by 
approximately  29,000  Mg/yr. 
Substantially  higher  organic  HAP 
emission  reductions  beyond  those 
estimated  for  Regulatory  Alternatives  1 
and  2  are  estimated  to  be  achieved  by 
either  Regulatory  Alternative  3,  4,  or  5. 
All  three  of  these  regulatory  alternatives 
are  estimated  to  achieve  similar  levels  of 
organic  HAP  emission  reduction  from 
the  regulatory  baseline.  Nationwide 
organic  HAP  emission  reductions  are 
estimated  to  be  43,000  Mg/yr  for 
Regulatory  Ahemative  3,  43,000  Mg/yr 
for  Regulatory  Alternative  4,  and  44,000 
Mg/yr  for  Regulatory  Alternative  5. 

The  highest  level  of  nationwide 
organic  HAP  emission  reduction  would 
be  achieved  by  selecting  either 
Regulatory  Alternative  3,  4,  or  5  as  the 
basis  for  the  standards  for  existing 
sources.  The  estimated  control  cost 
estimates  for  Regulatory  Alternatives  4 
and  5  are  higher  than  the  estimated 
costs  for  Regulatory  Alternative  3. 
Because  Regulatory  Alternative  3  would 
provide  essentially  the  same  level  of 
nationwide  organic  HAP  emission 
reduction  for  a  lower  cost.  Regulatory 
Alternatives  4  and  5  were  eliminated 
from  further  consideration  as  the  basis 
for  the  proposed  standards. 

The  EPA  may  set  standards  that  are 
more  stringent  than  the  MACT  floor  if 
such  standards  are  achievable 
considering  the  cost,  environmental, 
and  other  impacts  listed  in  CAA  section 
112(d)(2).  Based  on  the  information 
available  to  the  EPA  at  this  time,  the 
only  difference  in  these  cost, 
environmental,  and  other  impacts  that 


the  EPA  can  distinguish  between 
Regulatory  Alternatives  1,  2,  and  3  is 
related  to  the  estimated  nationwide 
costs  of  controls  required  by  each  of 
these  regulatory  alternatives. 

The  total  nationwide  annual  cost 
estimated  to  implement  controls  under 
either  Regulatory  Alternative  1  or  2  is 
approximately  the  same  ($4.7  milfion 
per  year  for  Regulatory  Ahemative  1 
versus  $5.2  miUion  per  year  for 
Regulatory  Alternative  2).  The  total 
nationwide  annual  cost  estimated  to 
implement  controls  under  Regulatory 
Alternative  3  is  significantly  higher 
($24.5  million  per  year).  However,  given 
the  additional  19,000  Mg/yr  of 
nationwide  organic  HAP  emission 
reduction  that  is  estimated  to  be 
achieved  over  Regulatory  Ahemative  1 
and  the  additional  14,000  Mg/yr  of 
nationwride  organic  HAP  emission 
reduction  that  is  estimated  to  be 
achieved  over  Regulatory  Alternative  2, 
the  EPA  concludeid  that  the  additional 
cost  of  implnnenting  controls  umder 
Regulatory  Altmiative  3  is  reasonable 
and  justifi^le.  Thus,  the  EPA  selected 
Regulatory  Alternative  3  as  the  basis  for 
the  proposed  standards  for  existing 
sources. 

B.  Selection  of  Regulatory  Alternative 
for  New  Sources 

No  regulatory  alternatives  beyond  the 
MACT  floor  were  identified  for  new 
sources.  Thus,  the  MACT  floor  for  new 
sources  is  the  basis  for  the  control 
requirements  proposed  for  new  sources. 

C.  Selection  of  Format  for  Proposed 
Rule 

Section  112  of  the  CAA  requires  that 
emission  standards  for  control  of  HAP 
be  established  unless  it  is  the 
Administrator's  judgement  that 
emission  standards  cannot  be 
'}stabUshed  or  enforced  for  a  particular 
'.jr-pe  of  source.  Formats  few  emission 
standards  include  percent  reduction, 
concentration  limits,  or  a  mass  emission 
Umit.  Section  112(h)(2)  identifies  two 
conditions  under  which  it  is  not  feasible 
to  establish  an  emission  standard:  (1)  If 
the  pollutants  cannot  be  emitted 
through  a  conveyance  designed  and 
constructed  to  emit  or  capture  the 
pollutant:  or  (2)  if  the  application  of 
measurement  technology  to  a  particidar 
class  of  sources  is  not  practicable 
because  of  technology  and  economic 
limitations.  In  these  cases,  the  EPA  may 
instead  establish  design,  equipment, 
work  practice,  or  operational  standards, 
or  a  combination  thereof. 

The  NESHAP  proposed  today  for  the 
off-site  waste  and  recovery  operations 
source  category  are  a  combination  of 
nmission  standards  and  equipment. 


design,  work  practice,  and  operational 
standards.  Whenever  feasible,  emission 
standards  have  been  proposed. 
However,  in  some  cases,  emission 
limitations  would  not  adequately  ensure 
that  the  maximum  emission  reductions 
required  by  the  standards  are  achieved. 
In  those  cases,  a  combination  of 
equipment,  design,  work  practice,  and 
operational  standards  have  been 
determined  by  the  EPA  to  be  equivalent 
to  the  emission  standards  proposed 
today. 

D.  Selection  of  Test  Procedures  and 
Compliance  Procedures 

Under  the  projjosed  rule, 
determination  of  the  VOHAP 
concentration  would  not  be  required  for 
materials  placed  in  units  that  use  air 
emission  controls  in  accordance  with 
the  requirements  of  the  rule.  To 
determine  whether  a  particular  waste  or 
recoverable  material  may  be  placed  in  a 
unit  subject  to  the  mle  but  not  using  the 
required  air  emission  controls,  the 
owner  or  operator  would  be  required  to 
conduct  initial  and  periodic 
determinations  of  the  material  VOHAP 
concentration.  The  proposed  mle  would 
allow  the  owner  or  operator  to  directly 
measure  the  VOHAP  concentration  by 
analyzing  samples  of  the  material  or  to 
use  knowledge  of  the  waste  or 
recoverable  material. 

E.  Selection  of  Monitoring  and 
Inspection  Requirements 

1.  Air  Emission  Control  Equipment 

Control  devices  used  to  comply  with 
the  proposed  percent  reduction  or 
concentration  limit  need  to  be  properiy 
operated  and  maintained  if  the 
standards  are  to  be  achieved  on  a  long 
term  basis.  Continuous  monitoring  of 
the  control  device  operation  provides  a 
means  to  help  ensiire  that  the  control 
device  remains  in  compliance  with  the 
appUcable  emission  standard.  The  EPA 
considered  two  monitoring  options  for 
this  NESHAP;  (1)  the  use  of  continuous 
emissions  monitoring  (CEM)  systems; 
and  (2)  the  use  of  monitors  that  measure 
operating  parameters  which  can  be 
directly  related  to  the  emission  control 
performance  of  a  particular  control 
device. 

The  organic  HAP  emissions  from  off- 
site  waste  and  recovery  operations 
which  would  be  vented  to  control 
devices  under  this  NESHAP  typically 
are  not  composed  of  a  single  or  a  few 
specific  organic  HAP  chemicals.  Rather, 
these  emissions  are  more  likely  to  be 
composed  of  a  mixture  of  many 
diffieient  wganic  HAP  chemicals 
because  of  the  varying  compositions  of 
the  wastes  or  recoverable  materials 


received  at  off-site  waste  and  recovery 
operations  facifities.  As  a  general  mle, 
C£M  systems  that  uses  gas 
chromatography  to  measure  individual 
gaseous  organic  HAP  compound 
chemicals  are  not  practical  for 
apphcations  where  the  number  of 
organic  HAP  chemicals  to  be  monitored 
exceeds  five  (see  proposed  PS  101  and 
102,  Appendix  A  of  40  CFR  part  64. 
October  22,  1993  at  58  FR  54648). 
Therefore  for  many  off-site  waste  and 
recovery  operations  applications,  a  CEM 
system  is  not  currently  commercially 
available  which  can  measiire  total 
organic  HAP  for  the  specific  set  of 
organic  HAP  chemicals  selected  for 
regulation  under  the  off-site  waste  and 
recovery  operations  NESHAP. 

A  possible  alternative  would  be  to  use 
a  CEM  system  to  measure  total  VOC  or 
total  hydrocarbons  (THC)  as  surrogate 
for  total  organic  HAP.  However,  the  EPA 
concluded  that  requiring  monitoring 
based  on  this  alternative  is  not 
appropriate  for  this  mlemaking.  Current 
CEM  systems  that  measure  VOC 
emissions  operate  by  flame  ionization 
detection  (FID),  photoionization 
detection  (PID),  non-dispersive  infrared 
(NDIR)  absorption,  or  other  detection 
principles  that  re^Kmd  to  VOC  levels. 
These  CEM  systems  provide  a  measure 
of  the  relative  concentration  level  of  a 
mixture  of  organic  chemicals,  rather 
than  a  quantification  of  the  organic 
species  present  (i.e.,  the  total  VOC 
measurement  device  will  have  a 
different  instrument  response  for 
different  organic  chemicals).  While  CEM 
systems  would  provide  an  adequate 
measure  of  comphance,  monitoring 
control  device  operating  parameters  (as 
described  below)  is  common  practice 
and  provides  at  least  an  equivalent 
measure  of  control  device  performance. 

Based  on  the  reasons  explained  above, 
the  EPA  rejected  requiring  the  use  of 
CEM  systems  for  the  off-site  waste  and 
recovery  operations  NESHAP.  Instead, 
the  EPA  selected  monitoring  of  control 
device  operating  parameters  indicative 
of  air  emission  control  performance  as 
the  most  appropriate  approach  to 
monitoring  for  the  off-site  waste  and 
recovery  operations  NESHAP  source 
category.  However,  the  proposed  mle 
would  not  preclude  owners  or  operators 
choosing  to  use  a  CEM  system  to 
comply  with  the  mle's  monitoring 
requirements  for  those  cases  where  it  is 
possible  to  do  so. 

The  proposed  off-site  waste  and 
recovery  operations  NESHAP  specifies 
the  types  of  parameters  that  can  be 
monitored  for  common  types  erf  control 
devices.  These  parameters  were  selected 
because  they  are  good  indicators  of 
control  device  pCTformance  and 
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instrumentation  is  available  at  a 
reasonable  cost  to  monitor  these 
parameters  continuously.  The  proposed 
rule  also  would  provide  provisions 
under  which  an  owner  or  operator  could 
be  approved,  on  a  case-by-case  basis,  to 
monitor  parameters  not  specifically 
Usted  in  the  rule. 

Under  the  proposed  rule,  each 
individual  owner  or  operator  would 
estabUsh  on  a  site-specific  basis 
minimum  or  maximum  operating 
parameter  values,  as  appropriate  for  the 
type  of  parameter  monitored,  that  the 
control  device  must  not  exceed  to 
remain  in  compliance  with  the  emission 
standards.  These  site-specific  operating 
parameter  values  could  be  established 
through  either  performance  tests, 
control  device  design  analysis,  or 
manufactiuer's  recommendations.  The 
established  operating  parameter  values 
for  each  control  device  would  be 
incorporated  in  the  operating  permit 
issued  for  a  facility  (or,  in  the  absence 
of  an  operating  permit,  the  established 
levels  would  be  directly  enforceable) 
and  would  be  used  to  determine  a 
fiaciUty's  compUance  status.  Excursions 
outside  the  estabUshed  operating 
parameter  values  would  be  considered 
violations  of  the  applicable  emission 
standard  except  when  the  excursion  is 
caused  by  a  startup,  shutdown,  or 
malfunction  that  meets  the  criteria 
specified  in  the  Part  63  general 
provisions  (40  CFR  63  subpart  A). 

The  proposed  NESHAP  does  not 
require  monitoring  of  any  of  the 
following  boilers  or  process  heaters 
when  used  as  a  control  device  to 
comply  with  the  requirements  of  the 
rule:  (1)  Boilers  and  process  heaters 
with  a  heat  capacity  equal  to  or  greater 
than  44  megawatts  (approximately  150 
million  Btu/hr);  (2)  boilers  or  process 
heaters  with  a  heat  capacity  less  than  44 
MW  that  introduces  the  vent  stream  as 
a  primary  fuel  or  mixes  it  with  the 
primary  fuel;  or  (3)  boilers  or  process 
heaters  with  a  heat  capacity  less  than  44 
MVV  that  introduces  the  vent  stream 
through  the  same  burner.  The  EPA 
concluded  that  the  specific  range  of 
temperatures  and  residence  times  for 
these  types  of  combustion  units  which 
facility  operators  must  continuously 
maintain  to  meet  their  facility  process 
heat  or  steam  demands  will  ensure 
compliance  with  the  control  device 
standards  without  the  need  for 
monitoring. 

Continuous  monitoring  is  not  feasible 
for  those  emission  points  required  to 
comply  with  certain  equipment 
standards  and  work  practice  standards 
[e.g.,  tanks  equipped  with  only  covers, 
pumps  and  valves  subject  to  LDAR 
nrograms).  In  such  cases,  failure  to 


install  and  maintain  the  required 
equipment  or  properly  implement  the 
LpAR  program  would  constitute  a 
v  olation  of  the  applicable  equipment  or 

V  ork  practice  standard. 

The  EPA  request  comments  on  the 
F  reposed  approach  for  determination  of 
c  )ntrol  device  compUance  based  on 
o  mtinuous  operating  parameter 
n  lonitoring. 

2  Treatment  Processes 

Under  the  proposed  off-site  waste  and 
rfcovery  operations  NESHAP,  wastes  or 
recoverable  materials  having  VOHAP 
concentrations  of  100  ppmw  or  more 
must  be  treated  to  remove  or  destroy 
otganic  HAP  in  accordance  with 
standards  specified  in  the  rule  before 
'  e  material  can  be  placed  in  certain 
anagement  units.  Like  the  control 
vices  used  for  organic  HAP  emission 
ntrol,  the  treatment  processes  used  to 
mply  with  these  standards  (i.e.. 
inimum  percent  HAP  reduction. 
HAP  concentration  limits,  required 
mass  removal  levels)  need  to  be 
properly  operated  and  maintained  if  the 
standards  are  to  be  achieved  on  a  long- 
tdrm  basis.  Therefore,  the  EPA  is 
proposing  to  require  monitoring  of 
operating  parameters  for  the  treatment 
processes  used  to  comply  with  the  rule 
n  quirements. 

Analogous  to  the  monitoring 
a  >proach  that  the  EPA  is  proposing  for 
CI  introl  devices,  the  EPA  would  prefer 
tl  at  each  owrner  or  operator  establish  on 
a  site-specific  basis  minimum  or 
n  aximum  operating  parameter  values, 
ai  appropriate,  for  the  treatment  process 
tl^at  the  owner  or  operator  must  not 
eiceed  to  remain  in  compliance  with 
tl  e  standards.  To  implement  this 
approach  for  treatment  processes, 
n  onitoring  methods  are  needed  that 

VI  ill  be  sufficiently  representative, 

a(  icurate,  precise,  rehable,  frequent,  and 
ti  nely  to  determine  whether  a  deviation 
o  :curs  and  therefore  to  certify  whether 
ci  impUance  is  continuous  or 
ii  termittent.  The  EPA  has  identified  for 
s(  ime  types  of  treatment  process,  such  as 
si  earn  stripping,  operating  parameters 
tl  at  can  be  continuously  monitored  and 
n  corded  which  directly  relate  to  the 
tl  3atment  process  performance.  The 
E  'A  requests  comments  on  establishing 
n  onitoring  requirements  for  treatment 
p  ocesses  that  can  be  used  to  determine 
c(  impliance  with  the  proposed 
si  indards  based  on  continuous 
o  >erating  parameter  monitoring.  The 
E  'A  further  requests  comment  on 
establishing  an  option  within  the 
regulation  for  specific  default  values  for 
tr  }atment  process  operating  parameters, 
ir  the  event  that  owners  or  operators 
Vk  ould  rather  not  estabUsh  their  own 


minimum  or  maximum  operating 
parameter  values. 

F.  Selection  of  Recordkeeping  and 
Reporting  Requirements 

Under  CAA  section  114(a),  the  EPA 
may  require  any  owner  or  operator  of  a 
source  subject  to  a  NESHAP  to  estabUsh 
and  maintain  records  as  well  as  prepare 
and  submit  notifications  and  reports  to 
the  EPA.  General  recordkeeping  and 
reporting  requirements  for  all  NESHAP 
are  specified  in  the  Part  63  general 
provisions  (40  CFR  63.9  and  40  CFR 
63.10).  All  recordkeeping  and  reporting 
requirements  were  selected  for  the  off- 
site  waste  and  recovery  operations 
NESHAP  to  be  consistent  with  these 
Part  63  general  provisions  requirements. 

G.  Emissions  Averaging 

Emissions  averaging  is  an  approach 
used  by  the  EPA  for  certain  other 
NESHAP  rulemakings  when  the  average 
level  of  emissions  from  individual 
faciUtles  in  the  source  category  remains 
relatively  predictable  over  extended 
periods  of  time.  AppUcation  of  this 
approach  allows  a  ^ciUty  owner  or 
operator  to  obtain  emission  credits  by 
reducing  emissions  from  specific 
emission  points  at  the  facility  to  a  level 
less  than  that  required  by  the  rule. 
These  emission  credits  can  then  be  used 
to  offset  emission  debits  created  at  those 
emission  points  at  the  facility  that  are 
not  controlled  to  the  level  required  by 
the  rule.  Under  the  EPA's  emissions 
averaging  policy,  a  facility  owner  or 
operator  must  demonstrate  that  the 
overall  emissions  average  determined 
for  the  facility  will  not  result  in  greater 
risk  or  hazard  to  human  health  or  the 
environment  than  would  occur  by 
complying  with  the  rule  requirements  at 
each  individual  emission  point. 

During  the  development  of  the 
proposed  rule  for  the  off-site  waste  and 
recovery  operations  source  category,  the 
EPA  considered  including  an  emissions 
averaging  approach.  However,  the 
statutory  requirements  of  the  CAA  do 
not  allow  emissions  averaging  between 
different  sources.  As  explained  in 
section  II.D  of  this  notice,  the  EPA  is 
proposing  the  source  for  the  off-site 
waste  and  recovery  operations  NESHAP 
to  be  each  emission  point  type  (e.g., 
each  tank,  container).  Thus,  using  a 
facility-wide  emissions  averaging 
approach  (i.e.,  establishing  a  single 
average  organic  HAP  emission  level  for 
the  entire  faciUty)  is  not  appropriate  for 
the  off-site  waste  and  recovery 
operations  NESHAP. 

Furthermore,  independent  of  the 
definition  of  source  tiiat  the  EPA  selects 
for  this  rulemaking,  the  nature  of  day- 
to-day  operations  at  off-site  waste  and 


recovery  operations  fadUties 
complicates  and  discourages  the 
appUcation  of  an  emissions  averaging 
approach  to  this  NESHAP.  At  an  off-site 
waste  and  recovery  operations  facility, 
wastes  or  recoverable  materials  are  often 
received  from  many  different  generators. 
The  quantities  of  materials  received 
from  these  generators  can  vary  from 
very  small  amounts  (e.g.,  a  single  55- 
gallon  drum  of  a  particular  waste  or 
recoverable  material)  to  very  large     . 
amounts  [e.g.,  multiple  trudc  or  railcar 
loads  of  a  single  material  type). 
Consequently,  the  quantities  of  waste  or 
recoverable  material  received  as  weU  as 
the  compositions  and  concentrations  of 
organic  HAP  in  these  materials  are 
constantly  changing  over  short  periods 
of  time  [i.e.,  daily,  weekly).  On  a  given 
day  an  off^site  waste  and  recovery 
operations  &ciUty  can  receive  wastes  or 
recoverable  materials  from  one  group  of 
generators  and  the  next  day  the  facility 
can  receive  new  wastes  or  recoverable 
materials  from  a  completely  different 
group  of  generators.  Because  of  this 
operating  mode,  it  is  difficult  to  predict 
the  quantities  and  organic  HAP 
characteristics  of  the  waste  or 
recoverable  materials  that  will  be 
received  at  an  off-site  waste  and 
recovery  operations  faciUty  over  a  future 
period  of  time.  Thus,  operating  the  off- 
site  waste  and  recovery  operations 
faciUty  so  not  to  exceed  a  specific 
overall  average  organic  HAP  emissions 
level  would  require  the  ovmer  or 
operator  to  rigonmsly  monitor  and 
regulate  the  flow  of  wastes  and 
recoverable  materials  into  the  facility 
throughout  the  entire  averaging  period 
used  to  determine  the  s{>ecified  average 
emissions  limit.  This  would  require 
sampling  each  load  of  incoming 
material,  updating  the  emissions 
averaging  calculations,  and  possibly 
restricting  quantities  of  waste  or 
recoverable  material  with  certain 
organic  HAP  compositions  that  enter  the 
faciUty  during  the  remainder  of  the 
averaging  period  to  ensure  the  faciUty 
does  not  exceed  the  specific  average 
organic  HAP  emissions  limit.  The  EPA 
believes  this  would  be  a  complex  and 
resoiuce  intensive  task  for  off-site  waste 
and  recovery  operations  facility  owTiers 
and  operators  to  implement  and  for 
regulatory  agency  personnel  to  monitor 
and  enforce. 

The  EPA  decided  not  to  allow 
emissions  averaging  in  the  proposed 
rule  for  the  off-site  waste  and  recovery 
operations  source  category  because  such 
an  approach  is  not  appropriate  for  this 
soiuce  category.  The  EPA  requests 
comments  on  the  feasibility  of  applying 
emissions  averaging  to  the  off-site  waste 


and  recovery  operations  source  category 
and  requests  information  and  data  that 
would  be  necessary  to  support 
development  and  implementation  of  an 
emissions  averaging  approach. 

VI.  Rule  Implementation 

A.  Effective  Date  for  Compliance 

In  accordance  with  CAA  section 
112(i)(3),  owners  and  operators  of 
existing  sources  would  be  required  to 
comply  with  the  requirements  of  this 
NESHAP  within  3  years  after 
promulgation  of  the  rule  imless  a 
compliance  extension  is  granted  to  a 
particular  source.  Owners  and  operators 
of  sources  that  begin  operation  on  or 
after  October  13, 1994  would  be 
required  to  comply  with  aU  provisions 
of  the  NESHAP  upon  startup. 

B.  Modifications  and  Reconstruction 

Owners  and  operators  of  newly 
constructed  or  reconstructed  off-site 
waste  and  recovery  operations  must 
comply  with  the  reqiiirements  specified 
in  the  Part  63  general  provisions  (40 
CFR  63.5).  For  modified  sources,  the 
EPA  has  proposed  guidance  under  the 
authority  of  CAA  section  112(g)  (refer  to 
59  FR  15504,  April  1, 1994).  The  EPA 
anticipates  that  the  fiinal  promulgated 
guidance  will  apply  to  off-site  waste  and 
recovery  operations. 

C.  Relationship  to  Title  V  Operating 
Permit  Program 

Under  Utle  V  of  the  CAA,  the  EPA  has 
estabUshed  a  program  the  requires  aU 
owners  and  operators  of  HAP-emitting 
sources  to  obtain  an  operating  permit 
(57  FR  32251,  July  21, 1992).  The  EPAs 
operating  permit  program  estabUshes  a 
single  document  that  includes  all  of  the 
requirements  which  pertain  to  a  single 
soiuce.  Each  permit  will  contain 
federally  enforceable  conditions  with 
which  the  source  owner  and  operator 
must  comply.  Under  this  program,  all 
appUcable  requirements  of  the  off-site 
waste  and  recovery  operations  NESHAP 
would  ultimately  be  included  in  a 
source's  title  V  operating  permit. 

State  operating  permit  programs  must 
be  approved  by  the  EPA.  Once  a  State's 
permit  program  has  been  approved, 
each  off-site  waste  and  recovery 
operations  facility  within  that  State 
must  apply  for  and  obtain  an  operating 
permit.  If  the  State  where  the  facihty  is 
located  does  not  have  an  approved 
permitting  program,  the  owner  or 
operator  of  a  fadUty  must  submit  the 
appUcation  to  the  EPA  Regional  office 
in  accordance  with  the  requirements  of 
the  Part  63  general  provisions  (40  CFR 
63  subpart  A). 


Vn.  AdministratiTe  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed  rule 
in  accordance  with  CAA  section 
307(d)(5).  Persons  wishing  to  make  an 
oral  presentation  regarding  the  proposed 
off-site  waste  and  recovery  operations 
NESHAP  should  contact  the  EPA 
contact  person  Usted  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  at  the 
beginning  of  this  notice.  Oral 
presentations  wiU  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  sent  the  attention  of  £>ocket  No.  A- 
92-16  at  EPA's  Air  and  Radiation 
Docket  and  Information  Center  (see 
ADDRESSES  section  of  this  notice). 

A  verbatim  transcript  of  the  hearing' 
and  written  comments  received  by  the 
EPA  regarding  the  proposed  off-site 
waste  and  recovery  operations  NESHAP 
will  be  placed  in  Docket  No.  A-92-16. 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  information  considered 
by  the  EPA  in  the  development  of  a 
rulemaking.  The  docket  pertaining  to 
the  off-site  waste  and  recovery 
operations  NESHAP  is  Docket  No.  A- 
92-16.  This  docket  contains  a  copy  of 
the  regulatory  text  of  the  proposed  rule, 
the  BID,  and  copies  of  all  BID  references 
and  other  information  related  to  the 
development  of  this  proposed  rule.  The 
public  may  review  all  materials  in  this 
docket  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center  (see  the 
ADDRESSES  section  at  the  beginning  of 
this  notice). 

C.  Executive  Order  12866 

Executive  Order  12866  (58  FR  51735. 
October  4, 1993)  imposes  procedural 
requirements  on  the  development  of 
significant  regulatory  actions.  The  EPA 
must  therefore  determine  whether  a 
regulatory  action  is  significant.  The 
Executive  Order  defines  a  significant 
regulatory  action  as  one  that  may:  (1) 
Have  an  annual  effed  on  the  economy 
of  $100  milUon  or  more,  or  adversely 
affed  in  a  material  way  the  economy,  a 
sedor  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  users  fees,  or  loan 
programs,  or  the  rights  and  obUgations 
of  recipients  thereof;  or  (4)  raise  novel 
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legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursiiant  to  the  terms  of  the  Executive 
Order  12866.  it  has  been  determined 
that  this  action  will  be  treated  as  a 
"significant  regulatory  action"  within 
the  meaning  of  the  Executive  Order.  As 
such,  this  action  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  docket  pertaining  to  the  off-site 
waste  and  recovery  operations  NESHAP 
rulemaking  (Docket  No.  A-92-16). 

D.  Regulatory  Flexibility  Act 

Section  605  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C  601  et 
seq.)  requires  Federal  agencies  to  give 
special  consideration  to  the  impacts  of 
regulations  on  small  entities,  which  are 
small  businesses,  small  organizations, 
and  small  governments.  The  major 
purpose  of  the  Regulatory  Flexibility 
Act  is  to  keep  paperwork  and  regulatory 
requirements  &om  being  out  of 
proportion  to  the  scale  of  the  entities 
being  regulated,  vdthout  compromising 
the  objectives  of.  in  this  case,  the  Clean 
Air  Act. 

A  small  business  with  establishments 
in  Standard  Industrial  Classification 
4953,  Refuse  Systems,  is  defined  by  the 
Small  Business  Administration  as  one 
receiving  less  than  $6  million  per  year, 
averaged  over  the  most  recent  three 
fiscal  years.  A  small  organization  is  a 
not-for-profit  enterprise  that  is 
independently  owned  and  operated  and 
is  not  dominant  in  the  waste  disposal 
industry.  A  small  government  is  one 
that  serves  a  population  of  less  than 
50.000  people.  The  EPA  may  use  other 
definitions,  but  elects  to  use  these.  The 
EPA  believes  that  small  organizations 
and  small  governments  have  at  most  a 
very  minor  involvement  with  the  types 
of  off-site  waste  and  recovery  operations 
subject  to  this  rulemaking,  and  therefore 
would  not  be  significantly  affected  by 
the  off-site  waste  and  recovery 
operations  MESHAP.  Hence,  the  EPA 
has  concentrated  its  attention  oa  small 
businesses. 

The  Regulatory  Flexibility  Act 
specifies  that  Federal  agencies  must 
prepare  an  initial  regulatory  flexibility 
analysis  if  a  proposed  regulatory  action 
would  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  The  data  bases  available  to  the 
EPA  reflect  the  state  of  the  hazardous 
waste  TSDF  industry  in  1986,  and 
provide  limited  basis  for  updating  the 
economic  factors.  Fiuthennore.  the  EPA 
does  not  hare  reliable  projections  of 


(instruction  of  new  facilities  with  off- 
ate  waste  and  recovery  operations  that 
would  be  subject  to  the  proposed  rule. 
The  EPA  therefore  assumes  the 
f  reposed  rule  may  have  a  significant 
i  npact  on  a  substantial  number  of  small 
businesses,  and  has  conducted  a 
rfegulatory  flexibility  analysis.  Ttis 
a  [lalysis  is  part  of  the  economic  impact 
a  nalysis  (titled  Economic  Impact 
/  .nalysis  of  Proposed  National  Emission 
5  tandards  for  Hazardous  Air  Pollutants: 
C  iff-Site  Waste  and  Recovery 
C  iperations)  prepared  for  the  rulemaking 
a  nd  available  in  the  docket  (Docket  No. 
J  -92-16). 

Even  though  many  off-site  waste  and 
r  jcovery  operations  facilities  are 
e  icpected  to  be  area  sources  and  would 
r  ot  be  subject  to  the  proposed  NESHAP, 
t  \e  EPA  assumed  for  the  regulatory 
f  exibiiity  analysis  that  all  ^cihties 
I  sted  in  the  data  base  are  colocated  at 
t  lajor  sources.  Also,  the  anal3rsis  did  not 
e  xclude  those  off-site  waste  and 
r  jcovery  operations  facilities  that  would 
r  ot  be  subject  to  the  NESHAP  under  the 
{ roposed  appUcability  exemption  for 
f  icilities  at  which  the  total  annual 
organic  HAP  mass  content  of  all  wastes 
and  recoverable  materials  subject  to  the 
r  ule  entering  the  facility  is  less  than  1 
I  Ig/yr.  From  its  data  base,  the  EPA  has 
i  lentified  110  small  businesses  that 
c  wn  112  affected  facilities.  About  90  of 
t  lese  small  businesses  would  incur 
( ompliance  costs  associated  with  using 
e  ir  emission  control  equipment.  For 
c  x>ut  one-third  of  the  90  businesses,  the 
{ nnual  compliance  costs  would  exceed 
!  percent  of  normal  production  or  waste 
t  reatment  costs.  For  the  median  small 
I  usiness,  the  same  costs  come  to  less 
t  lan  0.4  percent  of  sales  "  compared 
\  iith  about  0.01  percent  for  the  median 
nrge  business.  Excluding  the  costs  of 
1  lonitoring  and  recordkeeping  costs,  the 
( apital  costs  would  exceed  the  retained 

<  amings  breakpoints  (the  maximum 

i  mount  of  new  capital  a  business  can 
i  aise  without  issuing  new  stock  and 
1  nthout  changing  its  existing  capital 
j  tructure)  of  about  40  percent  of  the  90 
!  mall  businesses.  Only  about  30  percent 
(  f  large  businesses  would  have  capital 

<  osts  of  compliance  exceeding  their 
Breakpoints. 

j  Finally,  the  EPA  evaluated  the 
possibility  that  the  proposed  rule  might 
cause  a  small  business  to  close, 
i  although  the  rule  may  cause  specific 
1  raste  treatment  processes  to  be  shut 
(  own  at  many  off-site  waste  and 
I  ecovery  operations  fecilities,  only 
about  10  facilities  are  projected  to  close 
utright.  Of  these,  the  EPA  can  single 
ut  only  three  small  businesses,  each  of 
k'hich  has  only  one  &cility.  Limiting 
le  analysis,  to  the  extent  possible  nith 


the  information  available  in  the  data 
base,  to  only  those  facilities  which  are 
major  sources  and  would  not  qualify  for 
the  1  Mg  of  HAP  applicability 
exemption  does  not  change  this  number 
of  potential  .closures. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Administrator  certifies  that  this  rule 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  the  proposed  NESHAP 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  the  EPA 
(ICR  No.  1717.01),  and  a  copy  may  be 
obtained  from  Sandy  Farmer. 
Infonnation  Policy  Branch  (2136).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SVV..  Washington,  DC  20460, 
or  bv  calling  (202)  260-2740. 

The  public  recordkeeping  and 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
1.200  houis  per  respondent  the  first  year 
following  promulgation  of  the  rule. 
Thereafter,  the  recordkeeping  and 
reporting  burden  is  estimated  to  average 
700  hours  per  respondent.  These 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the 
recordkeeping  and  reporting  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Infonnation  PoUcy  Branch  (2136), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S.W.;  Washington,  DC 
20460:  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

F.  Review 

The  off-site  waste  and  recovery 
operations  NESHAP  would  be  reviewed 
8  years  from  the  date  of  promulgation.  . 
This  review  would  include  an 
assessment  of  such  factors  as  evaluation 
of  the  residual  health  risks,  any 
duplication  with  other  air  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in  air 
emission  control  technology  and  health 
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data,  and  the  recordkeeping  and 
reporting  requirements. 

Vni.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  section  101, 
112, 114. 116,  and  301  of  the  Clean  Air 
Act,  as  amended;  42.  U.S.C,  7401,  7412, 
7414,  7416,  and  7601. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Containers, 
Hazardous  air  pollutants,  Off-site  waste 
and  recovery  operations.  Land  disposal 
units,  Process  vents.  Recoverable 
materials.  Tanks,  Surface 
impoundments,  Waste. 

Dated:  September  30, 1994. 
Carol  M.  Browner, 
The  Administrator. 

IFR  Doc.  94-25064  Filed  10-12-94:  8:45  am] 
BILUNQ  CODE  tS«0-fO-P 


40  CFR  Part  300 
[FRL-«089-6] 

National  Oil  and  Hazardous 
Sul>stance8  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  the 
Olmsted  County  Landfill  Site  from  the 
National  Priorities  List:  request  for 
comments. 


summary:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  Region  V  announces  its  intent 
to  delete  the  Ohnsted  Coimty  Landfill 
Site  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  NPL  constitutes 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  USEPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended.  This  action  is 
being  taken  by  USEPA,  because  it  has 
been  determined  that  all  Fimd-financed 
responses  under  CERCLA  have  been 
implemented  and  USEPA,  in 
consultation  with  the  State  of 
Minnesota,  has  determined  that  no 
further  response  is  appropriate. 
Moreover,  USEPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  pubUc  health,  welfare,  and 
the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from  the 


NPL  may  be  submitted  on  or  before 
November  14, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Ramon  Torres  (HSRM-6J)  Remedial 
Project  Manager  or  Gladys  Beard 
(HSRM-6J)  Associate  Remedial  Project 
Manager,  Office  of  Superfund,  USEPA. 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604.  Comprehensive  information 
on  the  site  is  available  at  USEPA's 
Region  V  office  and  at  the  local 
information  repository  located  at: 
Rochester  PubUc  Library,  11  First  Street, 
SE.,  Rochester  MN  55904.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Region  V  Docket  Office.  The  address 
and  phone  number  for  the  Regional 
Docket  Officer  is  Jan  Pfundheller  (H-7J). 
USEPA,  Region  V.  77  W.  Jackson  Blvd., 
Chicago,  IL  60604,  (312)  353-5821. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ramon  Torres  (HSRM-6J)  Remedial 
Project  Manager  or  Gladys  Beard 
(HSRM-6J)  Associate  Remedial  Project 
Manager,  Office  of  Superfund.  USEPA, 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  886-7253  or  Derrick 
Kimbrough  (P-19J),  Office  of  PubUc 
Affairs,  USEPA,  Region  V,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604,  (312) 
886-9749. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 


L  Introduction 

The  Environmental  Protectio.i  Agency 
(EPA)  Region  V  announces  its  intent  to 
delete  the  Ohnsted  County  Sanitary 
Landfill  Site  from  the  National  Priorities 
List  (NPL),  which  constitutes  appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  and  requests  comments  on  the 
deletion.  The  EPA  identifies  Sites  that 
appeal  to  present  a  significant  risk  to 
public  health,  welfare  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  Sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  §  300.425(e)(3)  of  the  NCP, 
any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  if  the  conditions  at  the  site 
warrant  such  action. 

The  USEPA  will  accept  comments  on 
this  proposal  for  thirty  (30)  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  HI  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 


IV  discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  USEPA's  right 
to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  piuposes 
and  to  assist  in  Agency  management. 

II.  NPL  Deletion  Criteria 

The  NCP  estabUshes  the  criteria  the 
Agency  uses  to  delete  Sites  frtjm  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  USEPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 
(i)  Responsible  parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required;  or 
(ii)  All  appropriate  Fund-financed  responses 
under  CERCLA  have  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate:  or 
(iii)  The  Remedial  investigation  has  shown 
,       that  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

III.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
has  been  met,  USEPA  may  formally 
begin  deletion  procedures  once  the  State 
has  concurred  with  the  intent  to  delete. 
This  Federal  Register  dociunent.  and  a 
concurrent  notice  in  the  local 
newspaper  in  the  vicinity  of  the  Site, 
annoimce  the  initiation  of  a  30-day 
comment  period.  The  public  is  asked  to 
comment  on  USEPA's  intention  to 
delete  the  site  from  the  NPL.  AH  critical 
documents  needed  to  evaluate  USEPA's 
decision  are  generally  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  pubhc 
comment  period,  if  necessary,  the 
USEPA  Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  the  USEPA  Region  V  Office  to 
obtain  a  copy  of  this  responsiveness 
summary,  if  one  is  prepared.  If  USEPA 
then  determines  the  deletion  from  the 
NPL  is  appropriate,  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Site  Deletiot> 

The  Olmsted  County  Landfill  is 
located  in  the  Oronoco  Township  just 
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east  of  State  Hi^way  52  about  three 
miles  north  of  Rochester's  city  limits. 
The  Mimiesota  Pollution  Control 
Agiancy  issued  the  landfill's  operating 
permit  to  the  City  of  Rochester  in  1970, 
and  amended  it  in  1972. 1979  and  1984. 
In  late  1982  the  city  transferred 
ownership  of  the  landfill  to  Olmsted 
County.  'Hie  facility's  permitted 
boundary  encompasses  304  acres.  The 
coimty  stopped  sending  municipal 
wastes  to  the  landfill  in  1987,  but  one 
cell  continued  to  be  used  for  demoUtion 
debris  and  coal  ash  from  Rochester 
PubUc  Utilities  until  March  1993.  The 
county  has  now  officially  ceased  using 
the  landfilL  It  has  been  poinanently 
covered,  and  the  landfill  was  certified 
closed  by  the  Minnesota  Pollution 
Control  Agency  in  December  1993. 

Beginning  in  1983,  monitoring  wells 
on  the  Site  showed  groundwater 
beneath  the  landfill  was  being 
contaminated  with  volatile  organic 
compounds  (VOCs)  that  are  typically 
found  at  landfills.  The  landfill  was 
added  to  the  Permanent  List  of  Priorities 
(the  Minnesota  Superfund  list)  in  1984, 
and  in  1986  the  USEPA  placed  it  aa  the 
National  Priorities  List  (Federal 
Superfund  list),  51  FR  21054-21112. 
Under  a  cooperative  agreement  with  the 
USEPA,  the  MPCA  assumed 
management  of  Superfund  activities  at 
the  Site.  The  MPCA  issued  a  Request  for 
Response  Action  in  1989  directing  the 
city  and  the  county  to  investigate  the 
nature  and  extent  of  the  contamination. 
Olmsted  County  has  taken  the  lead  in 
funding  and  conducting  the 
investigation. 

The  Remedial  Investigation  (RI)  of  the 
Olmsted  County  LandfiU  Site  included 
an  ongoing  dye-trace  study  to  determine 
the  direction  and  rate  of  groundwater 
flow  in  the  vicinity  of  the  landfill. 
Ambient  air  and  landfill  gas  samples 
were  characterized,  along  with  ground- 
and  surface-water  samples. 

Numerous  Beld  investigations  were 
conducted  over  a  13-month  period.  The 
RI  was  completed  in  July  1992.  The 
supplemental  RI.  which  was  completed 
in  September  1993,  was  conducted  in 
order  to  further  investigate  gas 
emissions  at  the  site. 

Based  on  the  findings  in  the  Remedial 
Investigation  and  the  Supplemental 
Remedial  Investigation,  further  response 
under  CERCLA  is  not  necessary.  The 
low  potential  for  Site  impacts  wrill  be 
adequately  addressed  under  the 
Minnesota  Solid  Waste  Rules  for 
landfills.  The  continued  monitoring, 
long-term  care  and  contingency  actions 
are  specified  in  a  Closure  Order  and 
Post  Closure  Care  Plan  i&ued  to  the 
Coimty  on  March  22. 1994.  by  the 
MPCA.  Continued  monitoring  to  insure 
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ipliance  with  Minnesota  Sohd  Waste 
|es  will  adequately  protect  human 
1th  and  the  environment  Aimual 
iews  of  the  data  collected  are  a 
mt  requirement  imder  the  Rules. 
June  21, 1994,  a  Record  of 
ision  was  signed  that  concludes  no 
Medial  action  under  CERCLA  is 
ssary  at  the  Site.  The  selected  no- 
action  remedial  alternative  was  chosen 
in  tccordance  with  CERCLA. 

BPA,  with  conciurence  of  the  State  of 
Mitmesota,  has  determined  that  all 
appropriate  Pimd-financed  responses 
uni  ler  CERCLA  at  the  Olmsted  County 
Lai  idfill  site  have  been  completed,  and 
no  further  Superfund  response  is 
appropriate  in  order  to  provide 
pnltection  of  human  health  and  the 
enifironment. 

Ebted:  September  29, 1994. 
Va^as  V.  Adamkus. 

Regional  AdmJnJstrator,  USEPA.  Region  V. 
(FRiDoc.  94-25194  Filed  10-12-94;  8:45  ami 

Biuiwo  CODE  mn  n  r 
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FEbERAL  COMMUNICATIONS 
COMMISSION 

47;FRPart76 

[Ml  I  Docket  Nos.  92-266  and  93-215.  FCC 
94-^34] 

Cable  Television  Act  of  1992 

AGlNCY:  Federal  Communications 
Commission. 

ACTION:  Further  notice  of  proposed 
rulemaking. 

SUifcMARY:  This  further  notice  of 
proposed  rulemaking  is  one  segment  of 
thaFifth  Order  on  Reconsideration  and 
Fuither  Notice  of  Proposed  Rulemaking 
in  Ciis  proceeding.  The  final  rules 
adopted  in  this  decision  may  be  found 
elsewhere  in  this  issue.  In  the  Fiuther 
Notice  Proposed  Rulemaking,  the 
Commission  sought  comment  on 
po!  sible  alternative  definitions  for  small 
cab  le  operators,  independent  small 
cab  le  systems,  and  small  cable  systems 
ow  led  by  small  multiple  system 
opi  rators.  The  Commission  also  sought 
coi  iment  on  whether  to  retain  current 
del  nitions  or  use  different  definitions 
for  purposes  of  establishing  special  rate 
or  Administrative  treatment  for  small 
operators  and  small  multiple  system 
op<  rators.  The  Commission  specifically 
see  cs  comment  on  these  issues  in  light 
of  i  lection  3(a)  of  the  Small  Business 
Act  and  on  whether  the  Commission 
should  employ  the  current  Small 
Bui  iness  Administration  definition  of  a 
sm  11  cable  company  in  the  cable  rules. 
A  (  lange  in  the  definitions  of  these 


categories  of  cable  operators  may  affect 
eUgibility  under  any  final  rules  which 
the  Commission  may  adopt  pertaining 
to  small  cable  systems. 
DATES:  Comments  are  due  oo  or  before 
November  16, 1994  aud  t^ly  comments 
are  due  on  or  before  December  16. 1994 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Fedwal 
Communications  Commission.  1919  M 
Street  NW.,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Cosentino,  (202)  416-0800. 
SUPPLEMENTARY  INFORMATION:  This  is  the 
proposed  rules  segment  of  the 
Commission's  Fifth  Order  on 
Reconsideration  and  Further  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  92-266  and  MM  Docket  No.  93-215. 
FCC  94-234,  adopted  September  12. 
1994  and  released  September  26, 1994. 
The  complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street.  NW.,  Washmgton.  DC.  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service  at 
(202)  857-3800,  2100  M  Street.  NW.. 
Suite  140,  Washington.  DC  20037. 

Further  Notice  of  Proposed  Rulemaking 

Background 

In  1992,  Congress  amended  §  3(a)  of 
the  Small  Business  Act  to  require 
federal  agencies  to  use  small  business 
definitions  created  by  the  Small 
Business  Administration  ("SEA"),  or  in 
the  alternative,  seek  public  comment  on 
different  definitions  and  obtain  the 
approval  of  the  Small  Business 
Administrator  with  regard  to  any 
regulation  applicable  to  small 
businesses,  unless  other  statutory 
definitions  are  applicable.  SBA  rules -- 
currently  define  a  small  cable  company 
as  one  with  $11  million  or  less  in  gross 
revenues.  The  Cable  Televisicm 
Consumer  Protection  and  Competition 
Act  of  1992  defined  a  small  cable 
system  as  one  with  1.000  or  fewer 
subscribers.  A  small  cable  operator  is 
defined  as  one  with  15,000  or  fewer 
subscribers  that  is  not  affiliated  with  a 
larger  operator.  In  addition,  a  small 
multiple  system  operator  ("MSO")  is 
one  serving  250,000  or  fewer  total 
subscribers  that  owns  only  systems  with 
less  than  10.000  subscribers  each  and 
has  an  average  system  size  of  1,000  or 
fewer  subscribers.  In  this  rulemaking, 
the  SBA's  Office  of  Advocacy  and  the 
Small  Cable  Business  Association  have 
expressed  concern  about  the 
Commission's  definitions  of  small 
operators  eligible  for  transition  relief 


and  our  definition  of  small  MSOs. 
Specifically,  the  SBA's  Office  of 
Advocacy  and  the  Small  Cable  Business 
Association  befieve  the  current 
definitions  in  onr  rules  defining 
eligibility  for  transition  and 
administrative  rebef  are  imder  inclusive 
and  wrere  promulgated  in  violation  of 
§  3(a)  of  the  Small  Business  Act.  They 
urge  us  to  re-evahiate  the  definitions 
and  seek  public  input  before  deciding 
on  permanent  standards. 

The  Chief  Counsel  of  the  SBA's  Office 
of  Advocacy  has  urged  the  Commissicm 
to  explore  a  fuU  range  of  burden- 
reducing  regulatory  options  in  our  rate 
proceedings.  We  are  in  full  agreement 
with  that  suggestion.  Based  on  the 
existing  record,  however,  we  are  not 
persuaded  that  the  actions  taken  to  date 
to  ease  the  regulatory  difficulties  faced 
by  smaller  operators  have  been 
undertaken  in  violation  of  the  law. 
Specifically,  the  Commission  does  not 
believe  that  Small  Business 
Administraticm  size  standards,  to  which 
federal  agencies  may  be  required  to 
adhere  under  Section  3  of  the  Small 
Business  Act,  are  applicable  to  the 
Commission's  definitions  of  small  cable 
operators  and  small  cable  systems 
developed  in  the  Second  Order  on 
Reconsideration.  Fourth  Report  and 
Order,  and  Fifth  Notice  of  Proposed 
Rulemaking  MM  Docket  No.  92-266. 
For  example,  Section  3(a)  of  the  Small 
Business  Act  provides  that  SB.\  size 
standards  apply  for  the  purposes  of  all 
legislaticm,  unless  the  legislation 
specifically  authorizes  different  size 
standards.  The  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  ("1992  Cable  Act")  in  fact 
contains  a  size  definiticm  of  a  small 
system  as  one  with  1,000  or  fewer 
subscribers.  See  47  U.S.C  §  543(i). 
Specifically,  the  statute  requires  the 
Commission  to  develop  cable  rate 
regulations  that  reduce  cost  and 
administrative  burdens  for  such  "small 
systems."  Given  the  statute's  small 
system  definition  of  1,000  or  fewer 
subscribers.  Section  3(a)  of  the  Small 
Business  Act  is  inapplicable.  The 
Commission  has  implemented  the 
statutory  provision  regarding  small 
system  relief  in  a  more  flexible  manner 
than  is  exphdtly  mandated  by  the  1992 
Cable  Act  and  is  now  conadering 
further  flexibility  through  extending 
relief  to  additional  systems.  But  this 
does  not  alter  the  fact  that  the 
Commission  is  implementing  a  statute 
with  an  explicit  small  business 
standard.  Additionally,  the  Small 
Business  Act  defines  small-business 
concerns  as  one  '*which  is  not  dominant 
in  its  field  of  operation."  15  U.S.C 


§  632(a)(1).  Cable  systems  subject  to  rate 
regulation,  regardless  of  whether  they 
are  large  or  small,  are  by  definition 
dominant  in  their  field  of  op«ation 
because  they  do  not  face  effective 
competition.  Thus,  Section  3(a)  of  the 
Small  Business  Act  also  does  not  apply 
because  regulated  cable  systems  do  not 
meet  the  definition  of  a  small  business 
concern. 

Discussion 

We  established  transition  treatment 
for  small  operators  pending  completion 
of  our  cost  studies,  and  have  established 
administrative  relief  for  independent 
small  systems  and  smaU  systems  owned 
by  small  multiple  system  operators 
("MSOs").  Under  our  interim  cost-of- 
service  rules,  independent  small 
systems  and  small  systems  owTied  by 
small  MSOs  also  may  use  special  forms 
for  cost-of-service  shovdngs.  When  cost 
studies  are  completed,  we  may  make 
permanent,  eliminate,  or  modify  our 
transition  rate  treatment  of  small 
operators.  When  we  develop  average 
equipment  cost  schedules,  we  may 
terminate  or  modify  our  provisions  for 
streamlined  rate  reductions  for 
independent  small  systems  and  small 
systems  owned  by  small  MSOs.  In  our 
final  cost  proceeding,  we  may  modify 
our  requirements  for  cost  showings  by 
independent  small  systems  and  small 
systems  owned  by  small  MSOs. 

We  believe  that  it  would  estabbsh  a 
more  complete  record  for  purposes  of 
promulgating  final  rate  rules  applicable 
to  small  operators,  independent  small 
systems,  and  small  systems  owned  by 
small  MSOs  if  we  obtain  comment  on 
possible  alternative  definitions  that  we 
could  use  for  purposes  of  determining 
eligibility  for  special  rate  or 
administrative  treatment  provisions  that 
could  apply  to  small  businesses.  We  are 
initiating  the  instant  Further  Notice  of 
Proposed  Rulemaking  for  piuposes  of 
obtaining  this  comment. 

Accordingly,  we  solicit  comment  on 
whether  we  should  retain  current 
definitions  or  use  different  definitions 
for  purposes  of  establishing  special  rate 
or  administrative  treatment  for  small 
operators  and  small  MSOs  that  coiild  be 
small  businesses.  We  specifically  seek 
comment  on  these  issues  in  light  of 
Section  3(a)  of  the  &nall  Business  Act, 
and  on  whether  we  should  employ  the 
current  SBA  definition  of  a  small  cable 
company  in  our  cable  rules. 

Administrative  Matters 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  603  of  the 
Regulatory  Flexibihty  Act.  the 
Commission  has  prepared  the  following 


initial  regulatory  flexibility  analysis 
(IRFA)  of  the  expected  impact  of  these 
proposed  pofides  and  rules  on  small 
entities.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadhnes  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory'  flexibility  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
Notice,  including  the  initial  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Sruall 
Business  Administration  in  accordance 
vdth  Section  603(a)  of  the  Regulatory 
Flexibility  Act,  Pub.  L.  No.  96-354.  94 
Stat.  1164,  5  U.S.C.  Section  601  et  sen. 
(1981). 

Reason  for  action.  The  Cable 
Television  Consumer  Protectitm  and 
Competition  Act  of  1992  requires  the 
Commission  to  prescribe  rules  and 
regulaticms  fcM-  determining  reasonable 
rates  for  basic  tier  cable  service  and  to 
establish  criteria  for  identifying 
unreasonable  rates  for  cable 
programming  services.  The  Commission 
has  adopted  rate  regulations  that  require 
a  comparison  to  the  rates  of  c^le 
systems  subject  to  effective  competition, 
as  defined  in  the  Cable  Act  of  1992  and 
represented  in  the  revised  benchmark 
formula.  This  Notice  proposes  to  review 
and  determine  appropriate  definitions 
of  small  systems,  small  operators,  and 
small  MSOs  for  the  purpose  of 
determining  rate  regulation  applicable 
to  these  categories  of  companies. 
Objectives.  To  propose  rales  to 
implement  Secticm  3  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  We  also  desirp 
to  adopt  rules  that  will  be  easily 
interpreted  and  readily  appficable  and. 
whenever  possible,  minimize  the 
regulatory  burden  on  affected  parties. 
Legal  Basis.  Action  as  proposed  for 
this  rulemaking  is  contained  in  Sections 
4(i).  4(j),  303(r)  and  623  of  the 
Communications  Act  of  1934,  as 
amended. 

Description,  potential  impact  and 
number  of  small  entities  affected.  We 
anticipate  a  possible  impact  cm  small 
entities  because  the  Notice  addresses 
the  definitioris  of  small  systems,  small 
operators  and  anall  MSC)s  for  use  in 
determining  rate  rules  affecting  these 
classes  of  cable  operators. 

Reporting,  recordkeeping  and  otbur 
compliance  requirements.  None. 

Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  niJe. 
None. 

Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives.  None. 


ol936  Federal  Register  /  Vol.  !  9,  No.  197  /  "Hiursday,  October  13.  1994  /  Proposed  Rules 


Paperwork  Reduction  Act 

The  requirements  adopted  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  no  new  or  modlHed 
Information  collection  requirements  on 
the  public. 

Procedural  Provisions 

Ex  parte  Rules — Non  Restricted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  Commission 
rules.  See  generally  47  CFR  1.1202, 
1.1203.  and  1.1206(a]. 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  November  16, 
1993  and  reply  comments  on  or  before 
•December  16, 1994.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  plus  four  copies  of  all 
-comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments  and  reply 
comments,  you  must  file  an  original 
plus  nine  copes.  You  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  Federal 
Conununications  Commission,  1919  M 
Street  NW.,  Washington  DC  20554. 

Ordering  Clauses 

Authority  for  this  Further  Notice  of 
Proposed  Rulemaking  is  contained  in 
sections  4(i),  U.S.C.  154(i),  154(i),  303(r), 
532(c)  and  543. 

It  is  ordered  That,  pursuant  to 
SecUons  4ti).  4(j),  303(r),  612(c).  622(c) 
and  623  of  the  Communications  Act  of 
1934,  47  U.S.C.  §§  154(i).  154(j),  303(r), 
532(c),  542(c),  and  543,  Notice  is  hereby 
given  of  proposed  amendments  to  Part 
76,  in  accordance  with  the  proposals, 
discussions,  and  statement  of  issues  in 
this  Further  Notice  of  Proposed 
Rulemaking,  and  that  Comment  ts 
Sought  regarding  such  proposals, 
discussion,  and  statement  of  issues. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 


'ederal  Conununications  Commission. 

VilUam  F.  Caton, 

Ming  Secretary. 

FR  Doc.  94-25022  Filed  10-12-94;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

8  CFR  Parts  1827  and  1852 
NFS  Case  940013] 

UN  270(>-AB72 

tlASA  FAR  Supplement;  Assignment 
>f  Copyright  in  Software 

kGENCV:  Office  of  Procurement, 

Acquisition  Liaison  Division,  National 

Aeronautics  and  Space  Administration 

NASA). 

icnON:  Proposed  rule. 


UMMARY:  This  is  a  revision  of  the 
JASA  FAR  Supplement  (NFS),  to  allow 
'  he  Contracting  Officer  to  direct  the 
I  Contractor  to  establish  claim  to 
I  ;opyright  in  computer  software  and 
i  issign  the  copyright  to  the  Government 
ir  another  party.  Assignment  to  the 
I  Jovemment  can  only  be  directed  when 
he  Contractor  has  not  previously  been 
ranted  permission  to  establish 
opyright  on  its  ovm  behalf.  This  is 
1  leeded  because  existing  contract 
( ilauses  do  not  pro\'ide  this  authority  for 
I  ome  types  of  contracts. 
•AXES:  Comments  are  due  on  or  before 
December  12, 1994. 
I  iDORESSES:  Comments  should  be 
I  ddressed  to:  National  Aeronautics  and 
•pace  Administration,  Acquisition 
aaison  Division  (Code  HP/Beck), 
Vashington,  DC  20546.  Please  cite  HP 
1  lumber  940013  in  all  correspondence 
I  elated  to  this  case. 
OR  FURTHER  INFORMATION  CONTACT: 
4ina  Lawrence,  (202)  358-2424,  or 
)avtd  K.  Beck.  (202)  358-0482. 

i  lUPPLEMENTARY  INFORMATION: 

.  i.  Background 

FAR  clause  52.227-14.  Rights  in 
)ata — General,  as  modified  by  the 
J  AS  A  FAR  Supplement  (NFS), 
(  urrently  allows  contractors  to  establish 
(  opyright  in  software  developed  under 
1  le  contract.  The  clause  also  currently 
:  equires  contractors  to  obtain  the 
I  Contracting  Officer's  permission  prior  to 
(  xercising  this  right.  This  revision  will 
1  lot  restrict  this  right.  However,  if  a 
(  ontractor  is  not  interested  in  obtaining 
(  opyright.  or  developing  the  software, 
J  nd  is  unwilling  to  assign  the  copyright 
I  3  NASA  or  its  designee,  no  copyright 
( an  be  claimed  for  tixe  software.  In 


many,  if  not  most,  cases  this  does  not 
matter.  However,  in  some  situations 
where  further  development  of  software 
is  needed  before  the  software  can  be 
marketed,  the  U.S.  private  sector  may  be 
unwilling  to  invest  in  developing  and 
marketing  the  software  without  the 
availability  of  copyright  protection.  This 
revision  will  provide  authority  to 
acquire  assignments  of  copyright  in 
such  situations. 

It  is  NASA's  intent  to  announce  to  the 
public  the  availability  of  licensable 
software  and  the  criteria  which  will  be 
utilized  in  selecting  licensees.  Exclusive 
and  partially  exclusive  licenses  will  be 
granted  only  after  public  notice  and 
opportunity  to  file  written  objections. 

FAR  27.404(g)(3)  authorizes  agencies 
to  include  contractual  requirements  to 
assign  copyright  to  the  Govenunent  or 
another  pairty.  The  FAR  further  directs 
that  any  such  requirements  established 
by  agencies  should  be  added  to  clause 
52.227-14,  Right  in  Data— General.  This 
authority  is  the  same  as  is  presently 
contained  in  FAR  clause  52.227-17, 
Rights  in  Data— Special  Works.  That 
clause  is  specifically  tailored  for 
acquisitions  where  data  is  the  main 
deliverable;  it  lacks  many  elements 
necessary  in  contracts  involving  a  mix 
of  deliverables.  The  proposed  revision 
will  result  in  a  clause  that  more 
appropriately  addresses  NASA's  needs 
in  acquisitions  involving  mixed 
deliverables.  Further,  with  the  increased 
emphasis  in  recent  years  on  promoting 
U.S.  competitiveness  and  the 
commercialization  of  Government- 
generated  technology,  it  is  important 
that  we  take  steps  to  protect  computer 
software  that  has  a  significant 
technology  transfer  value.  The 
availability  of  copyright  protection  will 
enable  NASA  to  enhance  U.S. 
competitiveness  and  more  effectively 
transfer  valuable  computer  software 
technology. 

This  revision  does  not  apply  to  or 
affect  contracts  for  basic  or  applied 
research  with  a  university  or  college 
(see  NFS  1827.404(e)(1)  or  1827.409(e)). 

B.  Executive  Order  12866 

The  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  significant  imder  E.0. 12866. 
This  regulation  is  needed  on  an  urgent 
and  compelling  basis  because  valuable 
computer  software  developed  under 
NASA  contracts  may  become  part  of  the 
public  domain,  and  thereby  lose  its 
value,  if  the  software  is  not  copyrighted. 
Current  regulations  grant  the  contractor 
the  right  to  request  permission  to 
establish  copyright,  but  there  is  no 
procedure  to  force  the  contractor  to 
exercise  that  right  or  to  transfer  the 


copyright  to  the  Government  The 
regulation  meets  the  need,  i.e.,  provides 
protection  for  the  software's  value,  by 
allowing  NASA  to  direct  the  contractor 
to  establish  copyright  and  assign  the 
copyright  to  NASA  or  another  party. 
The  potential  costs  for  this  regulatory 
action  are  limited  to  the  nominal  costs 
involved  in  establishing  and  transferring 
copyright.  These  costs  may  vary,  but  are 
estimated  to  be  less  than  $100  per 
copyright,  and  it  is  anticipated  that  less 
than  10  contractcM?  annually  would 
each  be  required  to  incur  this  expense 
one  time.  Because  the  contracts  under 
which  vahuble  software  is  likely  to  be 
developed  are  usually  cost-reimbursable 
researdi  and  derclopment  contracts,  the 
costs  for  copyright  and  transfer  would 
normally  be  dMiged  to  the  Government. 
The  potential  benefits  are  the  value  of 
the  protected  software;  this  value  cannot 
be  measured,  as  it  depends  on  future 
discoveries  and  derdopments.  This 
value  cannot  be  considered  to  be  taken 
away  from  contractors,  because  it  never 
beloBged  to  than. 

C  Paperwork  Redaction  Act 

The  Papcrwoiic  Reduction  Act  does 
not  apply  becanse  the  proposed  changes 
to  the  NASA  FAR  Supplement  do  not 
Impose  any  new  recordkeeping  or 
information  cotlectioa  requirements,  or 
new  coUedioDS  of  informatian  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  ManageoieBt  and  Budget 
(OMB)  under  44  U.S.C.  3501,  et  seq. 

D.  Regulatory  Flexibifity  Act 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  sufaalanttal  number  of  smell 
entities  under  the  Regulatorv  Flpxibtlity 
Act  (5  U.S.C.  601  et  seq). 


List  of  Subjects  in  48  CFR  Parts  1827 
and  1852 

Government  procurement. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Parts  1827  and 
1852  are  proposed'  to  be  amended  as 
follows: 

1.  The  authority  citation  ka  48  CFR 
Parts  1827  and  1852  continues  to  read 
as  fellows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1827-PATEMTS,  DATA,  AND 
COPYRIGHTS 

2.  In  §  1827.404,  paragraph  (e)(1)  is 
revised  and  paragraph  (e)(4)  is  added  to 
read  as  follows: 

1 827.404    Basic  rights  in  data  clause. 

•        •        •        •        • 

(e)*  •   • 

(1)  Subparagraph  (3)  (see  1827.409(e) 
and  1852.227-14)  is  to  be  added  to 
paragraph  (d)  of  the  clause  at  (FAR)  48 
CFR  52.227-14,  Rights  in  Data- 
General,  whenever  that  clause  is  used  in 
any  contract  other  tfian  one  for  basic  or 
appUed  research  *wth  a  unirersity  or 
college.  Paragraph  (d)(3HiJ  of  the  clause 
provides  that  thie  contiactor  may  not 
establish  claim  to  copyright,  publish,  or 
release  to  others  computer  software  first 
produced  in  the  performance  of  a 
contract  without  the  contracting 
officer's  prior  written  permission.  This 
is  in  accordance  with  NASA  policy  and 
procedures  for  the  distribution  of 
computer  software  devekiped  by  NASA 
and  its  contractors,  as  set  lorth  in  NASA 
Management  Instruction  2210.2  and 
NASA  Handbook  2200.2,  NASA 
Scientific  and  Technical  Information 
Handbook. 


(4)  If  the  contractor  has  not  been 
granted  permission  to  copyright  in 
accordance  with  paragraphs  (e)(1)  and 
(e)(2)  of  this  section,  paragraph  (d)(3)(ii) 
of  the  clause  at  (FAR)  48  CFR  52.227- 
14,  Rights  in  Data— General  (as  modified 
by  1852.227-14),  end>les  NASA  to 
direct  the  contractts  to  establish  ckia 
to  copyright  in  computer  software  first 
produced  under  the  contract  and  to 
assign,  or  obtain  the  assignment  of,  such 
copyright  to  the  Government  or  its 
designee.  The  Contracting  Officer  may, 
in  consultation  with  the  installaUon 
patent  or  intellectual  property  counsel, 
so  direct  the  contractor  in  situations 
where  copyright  protection  is 
considered  necessary  in  furtherance  of 
agency  mission  objectives,  needed  to 
support  specific  agency  progrsons.  or 
necessary  to  meet  statutory 
requirements. 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

(3)  In  section  1852.227-14.  paragraph 
(3)  is  redesignated  as  paragraph  (3)(i) 
and  a  new  paragraph  (3Hii)  is  added  as 
follows: 

1852.227-14    Rights  Iw  Beta    OeoeraL 

•        •        »        •        • 

(3)(i)*   -   • 

(ii)  If  the  Government  desires  to  obtain 
copyright  in  computer  softwan  fmt 
produced  in  the  per&innaiice  cd  tha  contract 
and  permistion  has  not  bMC  graatsd  as  sd 
forth  in  paragraph  (d)(3)ti)  of  thi»dau«e.  the 
Contracting  Officer  may  direct  the  ConUactor 
to  establish,  or  authorize  the  establishment 
of.  claim  to  copyrigbt  in  such  data  and  to 
assign,  or  obtain  the  wsignment  of.  stich 
copyright  to  the  Govemraent  or  its 
designated  assignee. 

\VR  Doc.  94-25247  Fthd  10-J2-M:  a:45  amf 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  appTications  and  agency 
statements  of  origanizatibn  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget  October  7, 
1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  D.C.  20250,  (202) 
690-2118. 

Revision 

•  National  Agricuhural  Statistics 
Service 

Farm  Injury  Sur\'ey 

Annually 

Farms;  13,440  responses;  4,480  hours 

Larry  Gambrell  (202)  720-5778 

Extension 

•  Food  and  Nutrition  Service 
Issuance  Reconciliation  Report 
FNS-46 

Monthly 

State  or  local  governments;  5.340 
responses;  42,720  hours 


E  ivid  Walters  (703)  305-2385 
Rural  Development  Administration 

A  jricultural  Cooperative  Service 
Questionnaire:  New  Cooperative 
Volume  and  Structure  (Producer 
Survey  for  New  Cooperative  Activity) 

0 1  occasion 

Fi  rms;  Businesses  or  other  for-profit; 
Small  businesses  or  organizations; 
245  responses;  245  hours 

Ja  :k  Holston  (202)  720-9736 

R  iinstatement 

Animal  and  Plant  Health  Inspection 

Service 
T  le  9,  Code  of  Federal  Regulations, 

^arts  50,  51,  53,  54,  71,  76,  and  78— 

Cooperative  Agreements 
Vi  1 1-23,  4-1,  4-lD.  4-6,  4-59.  4-108, 

1-108A,  4-108B.  4-108C 
Oi  I  occasion 
St  ite  or  local  governments;  Farms; 

7.010,494  responses;  58,669  hours 
Di .  James  P.  Davis  (301)  436-7707 
La  nry  K.  Roberson, 

Dt  outy  Departmental  dearance  Officer. 
[F  \  Doc.  94-25369  Filed  10-12-94;  8:45  am) 
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Tjke  and  Quantities  of  Agricultural 
Commodities  Available  for  Donation 
Oiterseas  Under  Section  416(b)  of  the 
A<  ricultural  Act  of  1949,  as  Amended, 
in  =iscal  Year  1995 

AC  ENCY:  Office  of  the  Secretary,  USDA. 
AqriON:  Notice. 


FQ  ^  FURTHER  INFORMATION  CONTACT: 
Mi  iry  T.  Chambliss,  Director,  CCC 
Pr  )gram  Support  Division,  Office  oT  the 
G<  neral  Sales  Manager,  FAS,  USDA, 
(21  2)  720-3573. 

Dc  termination 

have  determined  that  no  eligible 
ag:  icultural  commodities  are  available 
foi  donation  overseas  under  section 
41  i(b)  of  the  Agricultural  Act  6i  1949, 
as  imended,  during  fiscal  year  1995. 
He  wever,  I  have  directed  appropriate 
ag(  ncies  to  continue  monitoring  stocks 
an  1  that  if  adequate  supplies  become 
avi  ilable  during  the  year  this 
de  ermination  will  be  revised. 

I  one  at  Washington,  D.C,  this  5th  day  of 
Oc  ober,  1994. 
Mi  ;e  Espy, 

Set  retary  of  Agriculture. 
IFF  Doc.  94-25245  Filed  10-12-94:  8:45  am) 
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Forest  Service 

Addition  of  Lands  to  the  Ouachita 
Purchase  Unit 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  addition  of  lands  to 
Ouachita  Purchase  Unit. 


SUMMARY:  On  September  2, 1994,  the 
Deputy  Assistant  Secretary,  Natural 
Resources  and  Environment  added 
lands  to  the  Ouachita  Purchase  Unit. 
These  additional  lands  comprise  480 
acres,  more  or  less,  within  Garland 
County,  Arkansas.  A  copy  of  the 
Secretary's  establishment  document 
which  includes  the  legal  description  of 
the  lands  within  the  addition  appears  at 
the  end  of  this  notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  addition  was  September  2, 1994. 
ADDRESSES:  A  copy  of  the  map  showing 
the  addition  is  on  file  and  available  for 
public  inspection  in  the  Office  of  the 
Director  of  Lands,  Forest  Service, 
Auditor's  Building,  201  14th  Street.  SW, 
Washington,  D.C.  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Bauman,  Lands  Staff.  Forest 
Service.  USDA.  P.O.  Box  96090, 
Washington,  DC.  20090-6090  (202) 
205-1248. 

Dated:  October  3, 1994. 
Sterling  J.  Wilcox, 
Acting  Associate  Deputy  Chief 

Proposed  Addition  to  Ouachita 
Purchase  Unit,  Garland  County, 
Arkansas 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  Section 
17,  P.L.  94-588  (90  Stat.  2949),  the 
following  lands  are  being  added  to  the 
Ouachita  Purchase  Unit: 

Lands  lying  in  Township  1  South, 
Range  20  West.  Garland  County.  Fifth 
Principal  Meridian.  Arkansas,  and  more 
particularly  described  as: 

TlS.  R20W 

Sectign  16:  SVi  containing  320.00  acres, 

more  or  less. 
Section  17:  SEV4  containing  160.00  acres. 

more  or  less. 

Containing  a  total  of  480.00  acres,  more  or 
less,  and  being  adjacent  to  the  present 
Ouachita  National  Forest  boundary. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1, 
1911.  as  amended. 
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Dated:  September  2, 1994. 
Adela  Backiel, 

Deputy  Assistant  Secretary,  Natural 
Resources  and  Environment. 
[FR  Doc.  94-25366  Filed  10-12-94;  8:45  am) 
BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  Initiation  of 
Antidumping  and  Covmtervailing  Duty 
Administrative  Reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with 
September  anniversary  dates.  In 
accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  October  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Imp>ort  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
request,  in  accordance  with  19  C.F.R. 
353.22(a)  and  355.22(a)  (1994),  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  September 
anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c).  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  not  later  than  September 
30, 1995. 


Period  to  be  re- 
viewed 


Antidumping  duty  proceedings 


Argentina: 
Silicon  Metal 
12A-357-804 

Electrometalurgica  Andina,  S.A.I.C.  Silarsa,  S.A , _...„ „ ...h^...,.^,..- 

Canada: 
Steel  Jacks 
A-1 22-006 

Seebum  New-Fomi  Manufacturing  Co.,  Ltd .._ 

Russia: 
Titaniuno  Sponge 
A-821-803 

BPI.  Inc.* - „ 

'This  firm  was  omitted  from  the  September  16, 1994  initiation  notice. 
Taiwan: 
Chrome-Plated  Lug  f^uts 
A-583-«10 
Anmax  Industrial  Co.,  Ltd.,  Buxton  International,  Chu  Pong  Metallic  Electric  Co.,  Everspring  Plastic  Corp.,  Gingen  Metal  Corp., 
GkilcMnate  Associates,  Inc.,  Gourmet  Equipment  (Taiwan)  Corp.,  Hwen  Hsin  Enterprises  Ca,  Kwan  How  Enterprises  Co.,  Kwan  Ta 
Enterprises  Co..  Kuang  Hong  Industries.  Ltd.,  Multigrand  Industries,  Inc.,  San  Chian  Electric  Industrial  Woda,  San  Shing  Hardware 
Woito  Co.,  Transcend  International  Co.,  Trade  Union  International  IncVTop  Line,  Uniauto.  Inc..  Wing  Tang  Electrical  Manufacturing 

Co.,  Chu  Fong  Metaflic  Industrial  Corp 

The  People's  Republic  of  China: 
Chrome-Plated  Lug  Nuts 
A-570-808 
ChtrfS  National  Automotive  Industry  l/E  Corporation,  Nantong  Branch,  China  National  Automotive  Industry,  t/E  Corporation,  Yangzhou 

Brartcti.  China  National  Automotive  Industry,  l/E  Corporation,  China  National  Machinery  &  Equipment  i/E  Corporation  

Ttie  People's  Republic  of  China: 
Chrome-Plated  Lug  Nuts 
A-S7O-808 
Ningtx)  Knives  &  Scissors  Factory,  Rudong  Grease-Gun  Factory,  Shanghai  Automobile  Import  &  Export  Corp.,  Tiai^in  Automobile  Im- 
port &  Export  Corp  

AN  other  exporters  of  chrome-plated  lug  nuts  from  the  PRC  are  conditionally  covered  by  this  review. 
The  People's  Republic  of  China: 
COIW  Rtiings  &  Glands 
A-570-820 

Ctiina  National  Metal  Products  Import  and  Export  Corp 

All  ottier  exporters  of  CDIW  fittings  and  glands  from  the  PRC  are  condHionally  covered  by  this  review. 
United  Kingdom: 
steal  Crankshafts 
A-41 2-602 
UES  Ltd.— Forgings  Division  „ „ 


09/01 '93-0a-3 1/94 


09/01/93-0531/94 


0a'01/93-07.'3l.'94 


09/01 /93-Oa^  1/94 


09/01/93-08/31/94 


09/01 /93-Oa-3i. 94 


02/i8/93-0&'3l.94 


09't)l/93-0a'31.94 


Countervailing  Outy  Proceedings 


New  Zealand: 
Lamb  Meat 
C-614-503 


04A)1/93-03<'31/94 


il940 
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Interested  parties  must  submit 
applications  for  disclosure  under     - 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  October  7. 1994. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compiiance. 
[FR  Doc.  94-25376  Filed  10-12-94;  8:45  am) 
BILUNG  CODE  35ie-«S-M 


[C-408-046] 

Determination  Not  to  Revoke 
Countervailing  Duty  Order;  Sugar 
From  the  European  Community 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUHMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervaiUng  duty  order  on  sugar  from 
the  European  Community  (EC). 
EFFECTIVE  DATE:  October  13. 1994. 
FOR  FURTHEA  INFORMATION  CONTACT: 
Brian  Albright  or  Mercedes  Fitchett. 
Office  of  Countervailing  Compliance. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington.  DC.  2023t); telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  5,  1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  34410)  its  intent  to  revoke  the 
oouotervailing  duty  order  on  sugar  hrtm 
the  EC  (43  FR  33237;  July  31, 1978). 
Under  19  CFR  355.25(d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party 
objects  to  revocation  and  no  interested 
party  requests  an  administrative  review 
by  the  last  day  of  the  fifth  axuiiversary 
month. 

Within  the  specified  time  frame,  we 
received  objections  from  domestic 
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ir  erested  parties  to  our  intent  to  revoke 
tl  s  countervailing  duty  order. 
T  erefore,  because  the  requirements  of 
1<  CFR  355.25(d)(4)(iii)  have  not  been 
m  ;t.  we  will  not  revoke  the  order. 

rhis  determination  is  in  accordance 
w  th  19  CFR  355.25(d)(4). 

}ated:  October  4, 1994. 
)o  eph  A.  Spetrini, 

Dt  puty  Assistant  Secretary  for  Compliance. 
IF  I  Doc.  94-25375  Filed  10-12-M;  «:45  ami 

Bll  UNO  CODE  3S10-OS-P-M 


Ei  port  Trade  Certificate  of  Review 

A(  TlON:  Notice  of  application.  ' 


SI  MMARY:  The  ORice  of  Export  Trading 

C<  mpany  Affairs  ("OETCA"). 

In  emational  Trade  Administration. 

D«  partment  of  Commerce,  has  received 

ar  application  for  an  Export  Trade 

C(  rtificate  of  Review.  This  notice 

su  mmarizes  the  conduct  for  which 

ce  rtification  is  sou^t  and  requests 

CO  tnments  relevant  to  whether  the 

C«  rtificate  should  be  issued. 

FC  R  FURTHER  INFORMATION  CONTACT:  W. 

D)  vm  Busby.  Director.  Office  of  Export 

Tipding  Company  Affairs.  International 

Tflade  Administration.  (202)  482-5131. 

Tais  is  not  a  toll-free  number. 

SI  PPLEMENTARY  INFORMATION:  Title  III  of 

th  5  Export  Trading  Company  Act  of 

15  82  (15  U.S.C  4001-21)  authorizes  the 

S<  crctary  of  Commerce  to  issue  Export 

Ti  ade  Certificates  of  Review.  A 

C(  rtificate  of  Review  protects  the  holder 

ai^  tlie  men^rs  identified  in  the 

Certificate  from  state  and  federal 

gavemment  antitrust  actions  and  from 

pi  ivate.  treble  damage  antitrust  actions 

fo  ■  the  export  conduct  specified  in  the 

C<  rtificate  and  carried  out  in 

CO  mpliance  with  its  terms  and 

cc  aditions.  Section  302(b)(1)  of  the  Act 

ai  d  15  CFR  325.6(a)  require  the 

Secretary  to  publish  a  notice  in  the 

Federal  Register  identifying  the 

a;  plicant  and  summarizing  its  proposed 

e>  port  conduct. 

R(  quest  for  Public  Comments 

nterested  parties  may  submit  written 
cc  mments  relevant  to  the  determination 
w  lether  a  Certificate  should  be  issued. 
Ai  1  original  and  five  (5)  copies  should 
bd  submitted  no  later  than  20  days  after 
thfe  date  of  this  notice  to:  Office  of 
E}  port  Trading  Company  A££airs. 
In  emational  Trade  Administration. 
D(  partment  of  Commerce.  Room  1800H. 


Washington,  D.C.  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  94- 
00006."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  P  &  B  International.  7 

Broadway.  Suite  1032.  New  York,  New 
York  10004. 

Contact:  Peter  T.  Peterson.  Managing 
Partner. 

Telephone:  (800)  762-7740. 

Application  No.:  94-00006. 

Date  Deemed  Submitted:  October  G, 
1994. 

Members  (in  addition  to  applicant) 
Peter  T.  Peterson.  Ndanaging 

Partner  and  Oliver  L.  Brown,  Senior 
Partner. 

P  &  B  International  seeks  a  Certificate 
to  cover  the  following  specific  Export 
Trade,  Export  Mcirkets.  and  Export 
Trade  Activities  and  Methods  of 
Operations. 

Export  Trade: 

1.  Products 
All  products. 

2.  Services 
All  services. 

3.  Export  Trade  Facilitation  Services  (as 

they  relate  to  the  Export  of  Products 
and  Services) 
All  export  trade  facilitation  services 
including,  but  not  limited  to, 
cxmsuiting;  foreign  market  research; 
marketing  and  trade  promotion; 
financing;  insurance;  licensing; 
services  related  to  compliance  with 
customs  documentation  and 
procedures;  transportation  and 
shipping;  warehousing  and  other 
services  to  facilitate  the  transfer  of 
ownership  and/or  distribution;  and 
communication  and  processing  of 
export  orders. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Isfands). 


Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  Export  Trade  in  the 
Export  Markets,  as  an  Export 
Intermediary,  P  &  B  International  may: 

1.  Provide  and/or  arrange  for  the  provision 
of  Export  Trade  Facilitation  Services; 

2.  Engage  in  promotional  and  marketing 
activities  as  they  relate  to  exporting  Products 
and/or  Services  to  the  Export  Markets; 

3.  Enter  into  exclusive  sales  agreements 
with  Suppliers  regarding  sales  of  Products 
and/or  Services  in  the  Export  Markets;  such 
agreement  may  prohibit  Suppliers  from 
exporting  independently  of  P  &  B 
International; 

4.  Enter  into  exclusive  sales  and/or 
territorial  agreements  with  distributors  in  the 
Export  Markets; 

5.  Establish  the  price  of  Products  and/or 
Services  for  sale  in  the  Export  Markets; 

6.  Allocate  export  orders  among  his 
Suppliers;  and 

7.  Exchange  information  on  a  one-on-one 
basis  with  individual  Suppliers  regarding     . 
inventories  and  near-term  production 
schedules  for  the  purpose  of  determining  the 
availability  of  Products  for  export  and 
coordinating  exports  with  distributors. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 

Dated:  October  7. 1994. 
W.  Dawn  Busby, 

Dimctor,  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  94-25378  Filed  10-12-94;  8:45  am] 
BILUNQ  COOE  3S10-OR-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  100494C] 

Pacific  Fishery  Management  Council; 
Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil  (Council)  and  its 
Advisory  entities  will  hold  a  public 
meeting  on  October  24-28, 1994,  at  the 
Clarion  Hotel  San  Francisco  Airport, 
401  East  Millbrae  Avenue,  Millbrae,  CA 
(415) 692-6363. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 


Pacific  Fishery  Management  Council. 

2130  SW.  Fifth  Avenue.  Suite  224. 

Portland,  OR  97201;  telephone:  (503) 

326-6352. 

SUPPLEMENTARY  INFORMATION: 

Council  Meeting 

The  Coimcil  meeting  will  begin  on 
October  24. 1994,  at  1:00  p.m.  in  a 
closed  session  (not  open  to  the  public) 
to  discuss  personnel  matters  and 
litigation.  The  open  session  begins  at 
2:00  p.m.  The  Council  meeting  will 
reconvene  at  8:00  a.m.  each  day, 
October  25  through  October  28,  and  may 
continue  each  day  into  the  evening 
hours,  if  necessary,  to  complete 
business.  The  following  items  are  on  the 
Council  agenda: 

A.  Call  to  Order 

1.  Opening  remarks,  introductions, 
roll  call; 

2.  Approve  proposed  agenda;  and 

3.  Approve  minutes  of  August  1994 
meeting. 

B.  Administrative  Matters 

1.  Western  Pacific  Fishery 
Management  Coimcil  request  for 
authority  to  manage  Pacific  Ocean 
Pelagic  Fish  Species; 

2.  Status  of  legislation; 

3.  Appointments  to  Scientific  and 
Statistical  Committee,  Groundfish 
Permit  Review  Board,  Observer/Data 
Collection  Program  Steering  Committee 
and  Advisory  Subpanels; 

4.  NMFS  response  to  Council  research 
needs; 

5.  Approve  revisions  to  operating 
procedures  and  personnel  rules; 

6.  Alaska  and  Cahfomia  data 
confidentiality  issues; 

7.  Approve  Budget  Committee  Report; 

8.  Approve  work  load  priorities  for 
1995; and 

9.  Approve  draft  agenda  for  March 
1995. 

C.  Coastal  Pelagic  Species  Management 
Draft  fishery  management  plan. 

D.  Habitat  Issues 

E.  Salmon  Management 

1.  Sequence  of  events  and  status  of 
fisheries; 

2.  Updates  on  status  and  actions  to 
restore  natural  stocks  of  Oregon  Coastal 
and  Puget  Sound  Coho; 

3.  Hook-and-Release  mortality 
estimates; 

4.  Plan  Amendment  12 — 
Issue  1:  Commercial  recreational 

harvest  allocation  north  of  Cape  Falcon 
Issue  2:  Recreational  interport  harvest 

allocation  north  of  Cape  Falcon 
Issue  3:  Modification  of  Hoh  v. 

Baldrige  management  plans 


Issue  4:  Allocation  in  fisheries  north 
of  Cape  Falcon  of  additional 
Washington  Coastal  Coho  impacts 
available  due  to  Amendment  11 

Issue  5:  Impact  limit  on  Oregon 
Coastal  Natural  Coho  in  fisheries  north 
of  Cape  Falcon  during  incidental 
harvest  years  under  Amendment  11;  and 

5.  Consistency  of  adult  equivalents 
and  harvest  rate  management  with 
Klamath  tribal  harvest  allocation. 

F.  Groundfish  Management 

1.  Status  of  implementation  of 
Council  actions; 

2.  Status  of  fisheries  and  inseason  trip 
hmit  adjustments; 

3.  Final  harvest  levels  and  other 
specifications  for  1995; 

4.  Management  measures  for  1995  and 
beyond; 

5.  Interim  management  regime  for  the 
limited-entry  fixed  gear  Sablefish 
fishery  beginning  in  1995; 

6.  Individual  quotas  for  the  Umited- 
entry  fixed  gear  Sablefish  fishery; 

7.  Consistency  of  Groundfish  Plan 
with  state  setnet  closure  in  the  exclusive 
economic  zone  off  Southern  California; 
and 

8.  Experimental  fishing  permits  and 
data  collection  for  the  1995  shore-based 
Whiting  fishery  and  consideration  of 
need  for  a  plan  amendment  to  allow 
sorting  of  Salmon  when  landing. 

G.  Pacific  Halibut  Management 

1.  Summary  of  1994  fisheries; 

2.  Review  of  the  Area  2A  bycatch 
estimate; 

3.  Review  of  the  Area  2A  stock 
assessment;  and 

4.  Catch  sharing  plan  for  1995  and 
beyond. 

Other  Meetings 

The  Scientific  and  Statistical 
Committee  (SSC)  Salmon  Subcommittee 
will  meet  October  23,  at  2:00  p.m.  The 
SSC  will  meet  October  24-25,  to  discuss 
scientific  issues  included  on  the 
Council  agenda  and  will  accept  public 
comments  on  October  24,  at  4:00  p.m. 

The  Budget  Committee  will  meet  on 
October  24,  at  10:00  a.m.,  to  discuss  the 
Council's  fiscal  year  94  and  95  budgets. 

The  Enforcement  Consultants  will 
meet  on  October  25.  at  1:00  p.m.,  to 
address  enforcement  issues  related  to 
Council  agenda  items. 

The  Habitat  Steering  Group  will  meet 
October  24,  at  10:00  a.m.,  to  consider 
activities  affecting  the  habitat  of  fish 
stocks  managed  by  the  Council. 

The  Groundfish  Advisory  Subpanel 
will  convene  on  October  24,  at  1:00 
p.m.,  and  on  October  25,  at  8:00  a.m.. 
to  address  groundfish  management 
items  on  the  agenda. 


'il942 
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The  Salmon  Advisocy  Subpanel  will 
meet  on  October  24,  at  IKN)  p.ni..  and 
on  October  25,  at  8.-00  a.in..  to  address 
salmon  management  items  on  the 
Council  agenda. 

Detailed  agendas  for  the  above 
advisory  meetings  will  be  available  after 
October  14, 1994. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352, 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  October  6. 1994. 
Richard  H.  Schaefer. 

Director.  Office  (^Fisheries  Coiaenvtion  and 

Management. 

National  Marine  Fisheries  Service. 
iFR  Doc  94-25253  Filed  10-6-94:  4:45  pmj 

8ILUNG  OOOC  3»1«-a2-F 


(1.0. 1004940] 

Western  Pacific  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
.Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Hawaii  members  of  the 
Western  Pacific  Fishery  Management 
Council's  Crustaceans  Plan  Team  (Plan 
Team)  and  Crustaceans  Advisory  Panel 
(AP)  will  hold  a  meeting  on  October  27- 
28,  1994,  from  8:00  a.m.  until  5:00  p.m. 
each  day.  The  meetings  will  be  held  in 
Conference  Room  305  of  the  State  Office 
Tower.  Leiopapa  A  Kamehameha 
Building.  235  South  Beretania  Street. 
Honolulu,  HI. 

The  purpose  of  the  meeting  is  to 
discuss  concerns  regarding  the 
Northwestern  Hawaiian  Islands  lobster 
quota  management  system,  and  examine 
ways  to  address  these  concerns.  The 
Plan  Team  and  AP  members  will  joiitUy 
prepare  recommendations  for 
presentation  to  the  Council  at  its  next 
meeting  in  November. 
FOR  FURTHER  MFORMATieN  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council.  1164  Bishop 
Street,  Suite  1405.  Honolulu.  HI  96813; 
telephone:  (608)  522-6220. 

SUPPLEMENTARY  INFORMATION:  Hiis  . 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds.  (808)  522-8220 
( vDice)  or  (808)  522-8226  (fax),  at  least 
o  Jays  prior  to  the  meeting  date. 


Dfated:  October  6. 1994. 

Riciard  H.  Sdiaefcr, 

Director.  Office  ofHsheries  Conservation  and 
Mat  agement. 

^  ational  Marine  Fisheries  Service. 
(PR  Doc.  94-25283  Filed  10-12-94: 8.45  am! 

BILL  «>  CODE  SStO-ZI-f 


Te<  inology  Administration 
[Do  :ket  No.  «30B48-324q 

f^  onai  Medal  of  Tedmoiogy 

AGJ  <CY:  Office  of  Technology  Policy. 
Tec  molog)'  Administration.  U.S. 
Dej  artment  of  Commerce. 

ACT  ON:  Notice  of  extension  of  time  for 
nor  linations. 


SUMImary:  This  notice  announces  that 

the  Department  of  Commerce  has 

ext(  nded  the  time  for  nominatioas^of 

ind  viduals,  teams  of  up  to  four 

ind  viduals.  and  companies  for  the  1995 

Nat  onal  Medal  of  Technology. 

Noi  linations  will  close  December  15, 

19St 

FOF  FURTHER  INFORMATION  OR  NOMINATION 
PAG  KAQES.  CONTACT:  Manager.  National 
Me(  lal  of  Technology,  U.S.  Department 
of  Qommerce.  14th  and  Constitution 
Avenue.  NW.,  Herbert  C  Hoover 
Building.  Room  4418,  Washington,  DC 
202B0,  (202)  482-2100.  Fax  (202)  219- 
866b. 

SUPkEMENTARY  INFORMATION:  Mandated 
by  Congress  and  awarded  annually  by 
the  President  of  the  United  States,  the 
Nat  onal  Medal  of  Technology  is  our 
cou  Atry's  highest  honor  for 
achievements  in  technology.  This 
prestigious  award  is  given  to  American 
ind  viduals,  teams  and  U.S.-owned 
con  panies  whose  technological 
inn  >vations  have  significantly 
con  tributed  to  job  creation,  economic 
pro  iperity,  and  a  higher  standard  of- 
livi  ig. 

A  a  individual  nominee  for  the 
Nat  onal  Medal  of  Technology  must  be 
a  U  S.  citizen.  A  team  nomination  can 
con  iist  of  up  to  four  U.S.  citizens.  A 
U.S  -owned  company  nominee  must 
hav  s  more  than  50  percent  of  their 
sha  -es  or  assets  owned  by  U.S.  citizens. 

D  ited:  bctober  6, 1994. 
Gra  lam  R.  MitclieU. 
Ass,  slant  Secretary  for  Technology  Policy. 
IFR  Doc.  94-25377  Filed  10-12-94;  8:45  am) 
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COMMnrTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

First  Integiation  of  Textile  and  Apparel 
Products  into  GAIT  1994 

October  11, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreecnents 

(CITA). 

NOTICE:  List  of  textile  and  apparel 
products  to  be  integrated  into  GAIT 
1994  in  the  first  stage. 

1 — 

FOR  FURTHER  INFORMATION  CONTACT!  Julie 

Carducci,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-3400. 

SUPPLEMENTARY  tNFORMATXJN: 

Autliority:  Executive  Order  116S1  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  anticipation  of  the  passage  of  the 
legislation  implementing  the  World 
Trade  Organization  Agreement  on 
Textiles  and  Clothing  (Agreement),  and 
pursuant  to  Article  2.  Paragraph  6  of  the 
Agreement.  CITA  has  determined  that 
on  the  day  the  Agreement  enters  into 
force,  the  following  textile  and  apparel 
products  in  the  Annex  to  the  Agreement 
will  be  integrated  into  the  GATT  1994 
in  the  first  stage.  Therefore,  all 
quantitative  restraints  on  any  of  these 
products  will  be  eliminated  and  no  new 
limits  will  be  applied  e.xcept  in 
accordance  with  the  rules  and 
procedures  set  out  in  the  Agreement 
EstabUshing  the  World  Trade 
Organization. 

The  products  set  out  below  account 
for  16%  of  the  total  volume  of  U.S.  1990 
imports  of  the  products  in  the  Aimex. 
As  specified  in  the  Agreement,  this  list 
includes  products  from  each  of  the  four 
groups:  tops  and  yams,  fabrics,  made-up 
textile  products,  and  clothing. 

1990  HIS 

3005901000 
3005905000 
4202128010 
4202128050 
4202224010 
4202923010 
4202929010 
5004000000 
5005000010 
5006000010 
5006001000 
5007103020 
5007103040 
5007103090 
5007200010 
5007200020 
5007200040 
5007200090 


HTS 


5007903020 
5007903040 
5007903090 
5110000000 

5119000000 
5208312000 
5200321000 

5208412000 
5208421000 
5206512000 

5208521000 
5209313000 
5209413000 
5209513000 
S907100000 
5307200000 
5310100020 
5310100040 
5310100060 
5310000000 
5311006000 
5402103020 
5402203020 
5402410010 
5402410020 
S402410030 
5402420006 
5402430020 
5402490010 
5402490050 
5403330020 
5403390020 
5404101000 
5404102020 
5404102040 
5404102090 
5404900000 
5405003000 
5405006000 
5407301000 
5501300000 
5503200000 
5603001090 
5608901000 
5608903000 
5609001000 
5609002000 
5609003000 
5609004000 
5701101300 
5701901010 
5701901090 
5701902010 
5701902090 
5702101000 
5^02109090 
5702201000 
5702202000 
5702391000 
5702392090 
5702491500 
5702492000 
5702592000 
5702912000 
5702992000 
5703900000 
570500)000 
5705002090 
5801902010 
5802200010 
5802300010 
5803904010 
5804100010 
5604290010 


1960  HIS 


5604300010 
5805001000 
5805002000 

5805004090 
5806103010 
5806393010 
5806400000 

S8071 01090 

5807102010 
5807102020 
5807102090 
6807901090 
5807902010 
5807902020 
5607902090 
5808102090 
5808103090 
5808900090 
5810920040 
5810990090 
5811004000 
5903101000 
5903101500 
5903102010 
5903102090 
5903103000 
5903201000 
5903201500 
5903202000 
5903203090 
5903001000 
5903901500 
5903902000 
5903903090 
5904100000 
S904910000 
5904920000 
5905001000 
5906100000 
5906911000 
5906912000 
5906913000 
5906991000 
560S992000 
5906893000 
5908000000 
5909001000 
5909002000 
5910001010 
5910001020 
5910001030 
5910001060 
5910001070 
59:0001090 
5S1O009000 
5911101000 
5911102000 
5911201000 
5911202000 
5911310010 
5911310020 
5911310090 
5911320010 
5911320020 
5911320090 
5911400000 
5911900000 
6001990010 
6002990010 
6106220010 
6113000005 
6113000010 
6113000012 
6116100500 


1960  HTS 


6116100800 

6116101000 

6116101510 

6116101810 

6116102510 

6116103540 

6116104505 

6116104515 

6116104540 

6116105000 

6116105001 

6116106040 

6116107040 

6116109040 

6116920500 

6116920800 

61169^1000 

6116930500 

6116930800 

6116931000 

6116992000 

6116993000 

6116999040 

6203421000 

6203431000 

6204621000 

6204631000 

6208920025 

6210102000 

6210104010 

6210201010 

6210202010 

6210301010 

6210302010 

6210401010 

6210402010 

6210501010 

6210502010 

6211201025 

6211201050 

6216000500 

6216000800 

6216001000 

6216001210 

6216001510 

6216001818 

6216002010 

6216002300 

6216002301 

6216002505 

6216002540 

6216002740 

6216002840 

6216002900 

6216002901 

6216003005 

6216003040 

6216003140 

62160C3240 

6216003300 

6216003400 

6216003500 

6216004300 

6216004400 

6216004600 

€216004700 

6216004701 

6216004805 

6301900020 

6302290010 

6302390020 

6302991000 

6304193030 

6304910060 
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1990  HTS 


6304991000 

6304994000 

6304996030 

6305100000 

6306210000 

6306221000 

6306290000 

6306310000 

6306390000 

6306410000 

6306490000 

6306910000 

6306990000 

6309000010 

6309000020 

6406108090 

6406109090 

6406991580 

6501003000 

6501006000 

6502002000 

6502004000 

6502006030 

6502006060 

6502009060 

6503003000 

6503006000 

6504003000 

6504006000 

6504009045 

6504009075 

6505908015 

6601100000 

6601910000 

6601990000 

8708210000 

8804000000 

9113904000 

9404902000 

9502910000 


See  59  FR  26212.  published  on  May 
19. 1994;  59  FR  29781.  published  on 
June  9. 1994:  59  FR  36428.  published  on 
July  18,  1994;  and  59  FR  40874. 
published  on  August  10. 1994.The 
Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  Uiat 
this  action  falls  within  the  foreign 
affairs  exception  of  the  rulemaking 
provisions  of  5  U.S.C.  553  (a)(1). 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-25461  Filed  10-12-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
FY95DRG  Updates 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACnow:  Notice  of  DRG  Revised  Rates. 

SUMMARY:  This  notice  provides  the 
updated  adjusted  standardized  amounts. 


)RG  relative  weights,  outlier  thresholds, 
md  beneficiary  cost-share  per  diem 
ates  to  be  used  for  FY  1995  imder  the 
:HAMPUS  DRG-based  payment  system, 
t  also  describes  the  non-regulatory 
Jianges  made  to  the  CHAMPUS  DRG- 
)ased  payment  system  in  order  to 
lonform  to  changes  made  to  the 
Medicare  Prospective  Payment  System 
PPS). 

IFFECTIVE  DATES:  The  rates  and  weights 
I  ontained  in  this  notice  are  effective  for 
idmissions  occurring  on  or  after 
)ctober  1, 1994. 

iDDRESSES:  Office  of  the  Civilian  Health 
I  nd  Medical  Program  of  the  Uniformed 

«rvices.  (OCHAMPUS).  Program 

tevelopment  Branch.  Aurora,  CO 
i  0045-6900. 

For  copies  of  the  Federal  Register 
(  ontaining  this  notice,  contact  the 
:  Superintendent  of  Documents,  U.S. 
<  k)vemment  Printing  Office, 
'  Vashington,  D.C.  20402,  (202)  783- 
:  238.  The  charge  for  the  Federal 
'register  is  $1.50  for  each  issue  payable 

ly  check  or  money  order  to  the 

luperintendent  of  Documents. 
«  FURTHER  INFORMATION  CONTACT: 

,ose  M.  Sabo,  M.P.A.,  Program 

levelopment  Branch.  OCHAMPUS. 
t  ilephone  (303)  361-1178. 

To  obtain  copies  of  this  document,  see 
t  le  ADDRESSES  section  above.  Questions 
1  sgarding  payment  of  specific  claims 
1  nder  the  CHAMPUS  DRG-based 
I  ayment  system  should  be  addressed  to 
t  le  appropriate  CHAMPUS  contractor. 
!  UPPLEMENTARY  INFORMATION:  The  final 
I  ile  published  on  September  1, 1987  (52 
F  R  32992)  setiorth  the  basic  procedures 
I  sed  under  the  CHAMPUS  DRG-based 
J  ayment  system.  This  was  subsequently 
a  mended  by  final  rules  published 
J  ugust  31. 1988  (53  FR  33461).  October 
:  1. 1988  (53  FR  41331).  December  16. 
:  988  (53  FR  50515).  May  30, 1990  (55 
I  R  21863).  and  October  22. 1990  (55  FR 
i  2560). 

An  explicit  tenet  of  these  final  rules. 
a  nd  one  based  on  the  statute  authorizing 
I  se  of  DRGs  by  CHAMPUS.  is  that  the 
(  HAMPUS  DRG-based  payment  system 
i  I  modeled  on  the  Medicare  prospective 
I  ayment  system  (PPS),  and  that, 
V  'henever  practicable,  the  CHAMPUS 
s  ^stem  will  follow  the  same  rules  that 
a  jply  to  the  Medicare  PPS.  HCFA 
p  ublishes  these  changes  annually  in  the 
1  ederal  Register  and  discusses  in  detail 
t  le  impact  of  the  changes. 

In  addition,  this  notice  updates  the 
r  ites  and  weights  in  accordance  with 
0  iir  previous  final  rules.  The  actual 
f  langes  we  are  making,  along  with  a 
c  Bscription  of  their  relationship  to  the 
h  ledicare  PPS,  are  detailed  below. 


I.  Medicare  PPS  Changes  Which  Affect 
the  CHAMPUS  DRG-Based  Payment 
System 

Following  is  a  discussion  of  the 
changes  the  Health  Care  Financing 
Administration  (HCFA)  has  made  to  thp 
Medicare  PPS  which  affect  the 
CHAMPUS  DRG-based  payment  system. 

A.  DRG  Classifications 

Under  both  the  Medicare  PPS  and  the 
CHAMPUS  DRG-based  payment  system, 
cases  are  classified  into  the  appropriate 
DRG  by  a  Grouper  program.  The 
Grouper  classifies  each  case  into  a  DRG 
on  the  basis  of  the  diagnosis  and 
procedure  codes  and  demographic 
information  (that  is,  sex,  age,  and 
discharge  status).  The  Grouper  used  for 
the  CHAMPUS  DRG-based  payment 
system  is  the  same  as  the  current 
Medicare  Grouper  with  two 
modifications.  The  CHAMPUS  system 
has  replaced  Medicare  DRG  435  with 
two  age-based  DRGs  (900  and  901),  and 
we  have  implemented  thirty-four  (34) 
neonatal  DRGs  in  place  of  Medicare 
DRGs  385  through  390.  Grouping  for  all 
other  DRGs  under  the  CHAMPUS 
system  is  identical  to  the  Medicare  PPS. 

For  FY  1995,  HCFA  will  implement  a 
number  of  changes  in  major  diagnostic 
categories  (MDCs),  revisions  to 
secondary  and  major  problems  lists  and 
surgical  hierarchies  to  improve  DRG 
classifications  based  on  resource 
utilization.  The  CHAMPUS  Grouper 
will  incorporate  all  changes  made  to  the 
Medicare  Grouper. 

B.  Wage  Index  and  Medicare 
Geographic  Classification  Review  Board 
Guidelines 

CHAMPUS  will  continue  to  use  the 
same  wage  index  amounts  used  for  the 
Medicare  PPS.  In  addition,  CHAMPUS 
will  duphcate  all  changes  with  regard  to 
the  wage  index  for  specific  hospitals 
which  are  redesignated  by  the  Medicare 
Geographic  Classification  Review  Board. 
Consistent  with  HCFA,  rural  hospitals 
will  receive  the  same  payment  rate  as 
other  urban  hospitals. 

C.  Hospital  Market  Basket 

We  will  update  the  adjusted 
standardized  amoimts  according  to  the 
final  updated  hospital  market  basket 
used  for  the  Medicare  PPS  according  to 
HCFA's  September  1  final  rule. 

D.  Outlier  Payments 

CHAMPUS  is  adopting  the  HCFA 
outlier  thresholds  for  FY95.  The  long- 
stay  threshold  shall  equal  the  lesser  of 
3.0  standard  deviations  or  22  days  above 
the  ORG'S  geometric  LOS.  Long-stay 
outliers  will  be  reimbursed  the  DRG- 
based  amount  plus  49  percent  of  the  pur 
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SIMS 


diem  rate  for  the  DRG  for  each  covered 
day  of  care  beyond  the  long-stay  outlier 
threshold.  The  cost  outlier  will  be 
reimbursed  the  DRG-based  £imount  plus 
80  percent  of  the  standardized  costs 
exceeding  the  threshold.  The  cost 
outlier  threshold  shall  be  the  DRG 
payment  (wage-adjusted  but  prior  to 
adjustment  for  indirect  medical 
education)  plus  a  flat  rate  of  $18,800 

E.  Hospitals  Excluded  from  the 
Prospective  Payment  System 

CHAMPUS  will  continue  to  follow 
the  limitations  of  exclusions  for 
hospitals  excluded  from  the4>rospective 
payment  system.  As  HCFA  clarified  in 
its  final  rule  of  September  2, 1994. 
"long-term  care  units"  of  general 
hospitals  are  not  exempt  nor  were  they 
intended  to  be  exempt  from  the 
prospective  payment  system. 
CHAMPUS  shares  HCFA's  concern  that 
excluding  such  units  could 
inadvertently  encourage  hospitals  to 
divert  long-stay  cases  to  the  excluded 
unit,  leaving  only  the  shorter,  less  costly 
cases  to  be  paid  under  the  prospective 
payment  system,  circumventing  the 
intent  of  Congress  to  use  the  DRG 
system  to  control  hospital  charges 


Designation  by  Medicare  as  an  exempt 
hospital  will  resah  in  automatic 
exemption  under  CHAMPUS.  A  hospital 
which  has  been  denied  eKemption 
status  by  Medicare  cannot  be  exempt 
under  CHAMPUS. 

G.  Medicare  Changes  Which  Are  Not 
Being  Adopted  by  CHAMPUS 

Transfer  cases  will  be  paid  as  in 
previous  years  based  on  a  per  diem  rate 
for  each  day  of  the  patient's  stay  in  that 
hospital  not  to  exceed  the  DRG-based 
payment  amount  (including  outlier 
payments).  The  per  diem  rate  is 
determined  by  dividing  the  appropriate 
wage-adjusted  prospective  payment 
rate,  including  adjustment  for  indirect 
medical  education,  by  the  geometric 
mean  length  of  stay  for  the  DRG  into 
which  the  case  falls.  CHAMPUS  is  not 
adopting  the  graduated  per  diem 
methodology  discussed  by  HCFA  at  this 
time.  Outlier  cases  will  be  paid  as  in 
pre%'ious  years,  applying  HCFA's  o«tlter 
thresholds  as  described  above.  Capital 
costs  will  continue  to  be  handled  as  a 
pass-through  cost  under  CHAMPUS.    * 
Only  those  hospitals  not  exempt  from 
the  prospective  pavment  system  are 


entitled  to  payment  consideration  for 
capital  costs. 

III.  Cost-to-Charge  Ratio 

For  FY  1995.  the  cost-to-charge  ratio 
used  for  the  CHAMPUS  DRG-based 
payment  system  will  be  0.6193  which  is 
increased  to  0.6293  to  account  for  bad 
debts.  This  shall  be  used  to  calculate  the 
adjusted  standardized  amounts  and  to 
calculate  cost  outlier  pajmients,  except 
for  children's  hospitals.  For  children's 
hospital  cost  outUees,  the  cost-to-charge 
ratio  used  is  0.6900. 

IV.  Updated  Rates  and  Wei^ts 

Tables  I  and  2  [>rovide  ttse  rates  and 

weights  to  be  used  uader  CHAMPUS 
DRG-based  payments  system  during  FY 
1995  and  which  are  a  result  of  the 
changes  described  above.  The 
implementing  regulations  for  the 
CHAMPUS  DRG-based  payaieot  system 
are  in  32  CFR  Part  199. 

Dated:  October  7. 1994. 

L.  M.  ByDum, 

Ahernative  Federal  Register  Uaisrm  Qfftrer. 
Department  of  Defense. 

MLUNCCOOE  nm-otm 
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EDITORIAL  NOTE  -  This  table  wiU  not 


appear  in  the  code  of  Federal  Regulations 


Table  1  -  Ni  itional  Urban  and  Rural  Adjusted 

Standardize!  I  Amounts,  Labor/Nonlabor,  and 

Tost  Share  Per  Diem 

The  following  summary  provides  the  adjusted  standardized  amounts  and  the  cost-share  per  diem 
for  beneficiaries  other  than  dependents  of  active-duty  members. 

The  adjusted  standardized  amounts  afe  effective  for  admissions  occurring  on  or  after  October  1, 
1994. 

National  Large  Urban  Adjusted 

Standardized  Amount J $3,264.29 

Labor  portion : $2,330.70 

Nonlabor  portion \ ;. $933.59 


National  Other  Areas 
Standardized  Amount . 

Labor  portion 

Nonlabor  portion 


The  cost-share  per  diem  is  effective  or  inpatient  days  of  care  occurring  on  or  after  October  1, 
1994. 

Cost-share  per  diem  for  beneficiaries  othe  than  dependents 
of  active-duty  members $323.00 


.$3,217.98 
.$2,297.64 
....$920.34 
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Office  of  the  Secretary  of  Defense 

Meetings;  Defense  Intelligence  Agency 
Scientific  Advisory  Board 

AGENCY:  Defense  Intelligence  Agency 
Scientific  Advisory  Board. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-40&,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DL\ 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 

DATES:  Tuesday  and  Wednesday  25-26 
October  i:)94  (0830  to  1630). 

addresses;  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  D.C., 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

W.S.  Williamson,  Executive  Secretary, 

DIA  Scientific  Advisory  Board, 

Washington,  D.C.  20340-1328  (202) 

373-4930. 

SUPPLEMENTARY  INF0RMATK3N:  The  entire 

meeting  is  devoted  to  the  discussion  of 


c  assified  information  as  defined  in 
S  Bction  552b(c)(I),  Title  5  of  the  U.S. 
C  ode-and  therefore  will  be  closed  to  the 
p  ublic.  The  Board  will  receive  briefings 
op  and  discuss  several  current  critical 
telligence  issues  and  and  advise  the 
Qirector,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  October  7. 1994. 
LiM.  Bynum, 

/  Itemate  OSD  Federal  Register,  Liaison 
C  fficer.  Department  of  Defense. 
II  R  Doc.  94-25340  Filed  10-12-^4:  8:45  ami 
B  .LING  CODE  5000-04-M 


P  »r  Diem,  Travel  and  Transportation 
A  lowance  Committee 

A  iENCY:  Per  Diem,  Travel  and 

T  -ansportation  Allowance  Committee. 

A  rriON:  Publication  of  changes  in  Per 
Ciem  Rates. 


SUMMARY:  The  Per  Diem.  Travel  and 
T  -ansportation  Allowance  Committee  is 
p  iblishing  Civilian  Personnel  Per  Diem 

illetin  Number  179.  This  bulletin  lists 
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changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  offidai 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islandsand 
Possessions  of  the  United  States. 
Bulletin  Number  179  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  1  October  1994. 
SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem 
Travel  and  Transportation  Allowance 
Committee  for  norf'foreign  areas  outside 
the  continental  United  States. 
Distribution  of  CiviUan  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  1  June  1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 
The  text  of  the  Bulletin  follows: 

BILLING  CODE  500O-4H-M 


MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA.  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)   + 

(B) 

-  (C) 

ALASKA: 

ADAK  5/ 

$  10 

$  34 

$  44 

10-01-91 

ANAKTUVUK  PASS 

83 

57 

140 

12-01-90 

ANCHORAGE 

06-01.-09-15 

147 

64 

211 

06-01-94 

09-16.-05-31 

81 

57 

138 

05-01-94 

ANIAK 

73 

36 

109 

07-01-91 

ATQASUK 

129 

86 

215 

12-01-90 

BARROW 

105 

83 

188 

11-01-93 

BETHEL 

76 

67 

143 

02-01-94 

BETTLES 

65 

45 

110 

12-01-90 

COLD  BAY 

110 

54 

164 

07-01-93 

COLDFOOT 

95 

59 

154 

10-01-92 

CORDOVA 

60 

81 

141 

01-01-94 

CRAIG 

67 

35 

102 

07-01-91 

DENALI  NATIONAL  PARK 

113 

68 

181 

05-01-94 

DILLINGHAM 

85 

64 

149 

11-01-93 

DUTCH  HARBOR-UNALASKA 

113 

67 

180 

05-01-92 

EIELSON  AFB 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16..05-14 

68 

55 

123 

01-01.94 

ELMENDORF  AFB 

06-01--09-15 

147 

64 

211 

06-01-94 

09-16--05-31 

81 

57 

138 

05-01-94 

EMMONAK 

62 

61 

123 

10-01-93 

FAIRBANKS 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

FALSE  PASS 

80 

37 

117 

06-01-91 

FT.  RICHARDSON 

06-01--09-15 

147 

64 

211 

06-01-94 

09-16--05-31 

81 

57 

138 

05-01-94 

FT.  WAINWRIGHT 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

HOMER 

05-01--09-30 

71 

60 

131 

05-01-94 

10-01--04-30 

60 

58 

118 

02-01-94 

JUNEAU 

04-30--09-14 

92 

74 

166 

04-30-94 

09-15--04-29 

78 

73 

151 

01-01-94 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO JRICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITHD  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 


EMPLOYEES 

- 

MAXIMUM 

MAXIMUM 

• 

_ 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

• 

(A)   + 

(B) 

-  (C) 

ALASKA:  (CONT'D) 

KATMAI  NATIONAL  PARK 

$  89 

$  59 

$148 

12-01-90 

KENAI-SOLDOTNA 

04-02--09-30 

104 

,  74 

178 

04-02-94 

10-01-.04-01 

67 

71 

.138 

ai-01-94 

KETCHIKAN 

04-01--09-30 

82 

71 

153 

04-01-94 

10-01--03-31 

&9 

70- 

139 

01-01-94 

KING  SALMON  3/ 

75 

59 

134 

12-01-90 

KLAWOCK 

75 

36 

111 

07-01-91 

KODIAK 

74 

65 

139 

01-01-94 

KOTZEBUE 

133 

87 

220 

05-01-93 

KUPARUK  OILFIELD 

75 

52 

127 

12-01-90 

METLAKATLA 

06-01--10-01 

95 

58 

153 

06-01-94 

10-02-. 05-31 

72 

56 

128 

02-01-94 

MURPHY  DOME 

05-15--09-15 

106 

59 

165 

05-15-94 

09-16--05-14 

68 

55 

123 

01-01-94 

NELSON  LAGOON 

102 

39 

141 

06-01-91 

NOATAK 

133 

87 

220 

05-01-93 

NOME 

71 

67 

138 

10-01-93 

NOORVIK 

133 

87 

220 

05-01-93 

PETERSBURG 

. 

04-16--10-14 

77 

56 

133 

05-01-94 

10-15- -04-15 

72 

56 

128 

10-15-94 

POINT  HOPE 

99 

61 

160 

12-01-90 

POINT  LAY  6/ 

106 

73 

179 

12-01-90 

PRUDHOE  BAY-DEADKORSE 

73 

60 

133 

11-01-93 

SAND  POINT 

'  64 

67 

131 

08-01-94 

SEWARD 

05-01- -09-30 

90 

65 

155 

05-01-94 

10-01--04-30 

52 

62 

114 

01-01-94 

SHUIJGNAK 

133 

87 

220 

05-01-93 

SITKA-MT.  EDGECOMBE 

79 

71 

150 

01-01-94 

SKAGWAY 

04-01--09-30 

82 

71 

153 

04-01-94 

'10-01--03-31 

69 

70 

139 

01-01-94 

SPRUCE  CAPE 

74 

65 

139 

01-01-94 

ST  GEORGE 

100 

39 

139 

06-01-91 

e. 

~ 

-, 

' 

Page  2 

MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)   + 

(B) 

-   (C) 

ALASKA:  (CONT'D) 

ST.  MARY'S 

$  77 

$  59 

$136 

06-01-93 

ST.  PAUL  ISLAND 

62 

63 

125 

10-01-93 

TANANA 

71 

67 

138 

10-01-93 

TOK 

05-02--09-30 

60 

58 

118 

05-02-94 

10-01--05-01 

51 

57 

108 

01-01-94 

UMIAT 

97 

63 

160 

12-01-90 

VALDEZ 

05-01--09-14 

95 

61 

156 

05-01-94 

09-15--04-30 

79 

59 

138 

01-01-94 

WAINWRIGHT 

90 

75 

165 

12-01-90 

WALKER  LAKE 

82 

54 

136 

12-01-90 

WRANGET.T. 

04-01--09-30 

82 

71 

153 

04-01-94 

10-01--03-31 

69 

70 

139 

01-01-94 

YAKUTAT 

77 

58 

135 

11-01-93 

OTHER  3,  4,  6/ 

63 

48 

111 

01-01-93 

AMERICAN  SAMOA 

60 

47 

107 

08-01-94 

GUAM 

155 

75 

230 

05-01-93 

HAWAII: 

ISLAND  OF  HAWAII:  HILO 

73 

61 

134 

06-01-93 

ISLAND  OF  HAWAII:  OTHER 

80 

71 

151 

06-01-93 

ISLAND  OF  KAUAI 

04-01--11-30 

110 

75 

185 

06-01-93 

12-01--03-31 

122 

76 

198 

12-01-93 

ISLAND  OF  KURE  1/ 

13 

13 

12-01-90 

ISLAND  OF  MAUI 

04-01--11-30 

79 

71 

150 

06-01-93 

12-01--03-31 

96 

73 

169 

12-01-93 

ISLAND  OF  OAHU 

105 

62 

167 

06-01-93 

OTHER 

79 

62 

141 

06-01-93 

JOHNSTON  ATOLL  2/ 

22 

22 

44 

08-01-94 

MIDWAY  ISLANDS  1/ 

13 

13 

12-01-90 

NORTHERN  MARIANA  ISLANDS. 

ROTA 

48 

77 

125 

05-01-94 

SAIPAN 

89 

80 

169 

05-01-94 

TINIAN 

50 

72 

122 

05-01-94 

OTHER 

20 

13 

33 

12-01-90 
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MAXIMUM  PER  DIEM  RATES  E 

)R  OFFICIAL  TRAVEL 

IN  ALASKA, 

HAWAII,  THE 

COMMONWEALTHS  OF  PUERTO 

IICO  AND 

THE  NORTHERN  MARIANA 

ISLANDS  AND 

POSSESSIONS  OF  THE  UNITE 

)  STATES 

BY  FEDERAL  GOVERNMENT 

CIVILIAN 

EMPLOYEES 

MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

- 

(A) 

+   (B) 

-  (C) 

PUERTO  RICO: 

- 

BAYAMON 

' 

05-01--12-14 

$  93 

$  73 

$166 

09-01-93 

12-1:5- -04-30 

116 

76 

192 

12-15-93 

CAROLINA 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

FAJARDO  (INCL  CEIBA,  LUQUILLI 

AND  HUMACAO) 

04-16--12-10 

65 

52 

117 

10-01-93 

12-11--04-15 

110 

52 

162 

12-11-93 

FT.  BUCHANAN  (INCL  GSA  SERV  ( 

TR,  GUAYNABO) 

05-01--12-14 

93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

MAYAGUEZ 

85 

65 

150 

08-01-92 

PONCE 

96 

75 

171 

09-01-93 

04-16--12-10 

65 

-52 

117 

10-01-93 

12-11--04-15 

110 

52 

162 

12-11-93 

SABANA  SECA 

05-01--12-14 

.  93 

73 

166 

09-01-93 

12-15--04-30 

116 

76 

192 

12-15-93 

SAN  JUAN  (INCL  SAN  JUAN  COAS' 

GUARD  UNITS) 

05-01--12-14 

^3 

73 

166 

09-01-93  * 

12-15--04-30 

116 

76 

192 

12-15-93 

OTHER  7/ 

63 

52 

115 

08-01-92 

VIRGIN  ISLANDS  OF  THE  U.S.: 

ST.  CROIX 

- 

04-15--12-14 

119 

73 

192 

08-01-94 

12-15--04-I4 

169 

78 

247 

12-15-94 

ST.  THOMAS 

04-17.-12-17 

141 

106 

247 

08-01-94 

12-18--04-16 

220 

114 

334 

12-18-94 

WAKE  ISLAND  2/ 

30 

25 

55 

10-01-94 

ALL  OTHER  LOCALITIES 

2U 

13 

r 

33 

12-01-90 

' 

- 
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MAXIMUM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
COMMONWEALTHS  OF  PUERTO  RICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


FOOTNOTES 

1/  Commercial  facilities  are  not  available.  The  meal  and  incidental 
expense  rate  covers  charges  for  meals  in  available  facilities  plus  an 
additional  allowance  for  incidental  expenses  and  will  be  increased  by 
the  amount  paid  for  Government  quarters  by  the  traveler. 

2/  Commercial  facilities  are  not  available.  Only  Government -owned  and 
contractor  operated  quarters  and  mess  are  available  at  this  locality.  This 
per  diem  rate  is  the  amount  necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 

3/  On  any  day  when  US  Government  or  contractor  quarters  are  available  and 
U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $19.65  is  prescribed  to  cover  meals  and 
incidental  expenses  at  Shemya  AFB,  Clear  AFS,  Galena  APT  and  King  Salmon 
APT.   This  rate  will  be  increased  by  the  amount  paid  for  U.S.  Government  or 
contractor  qxiarters  and  by  $4  for  each  meal  procured  at  a  commercial 
facility.   The  rates  of  per  diem  prescribed  herein  apply  from  0001  on  the 
day  after  arrival  through  2400  on  the  day  prior  to  the  day  of  departure. 

4/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $34  is  prescribed  to  cover  meals  and  incidental 
expenses  at  Amchitka  Island,  Alaska.  This  rate  will  be  increased  by  the 
amount  paid  for  U.S.  Government  or  contractor  quarters  and  by  $10  for  each 
meal  procured  at  a  commercial  facility.  The  rates  of  per  diera  prescribed 
herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the  day 
prior  to  the  day  of  departure. 

5/  On  any  day  when  U.S.  Government  or  contractor  quarters  are  available 
and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and 
incidental  expense  rate  of  $25  is  prescribed  instead  of  the  rate  prescribed 
in  the  table.  This  rate  will  be  increased  by  tie  amount  paid  for  U.S. 
Government  or  contractor  quarters. 

6/  The  meal  rates  listed  below  are  prescribed  for  the  following  locations 
in  Alaska:   Cape  Lisbume  RRL,  Cape  Newenham  RRL,  Cape  Romanzof  APT,  Fort 
Yukon  RRL,  Indian  Mtn  RRL,  Sparrevohn  RRL,  Tatalina  RRL,  Tin  City  RRL, 
Barter  Island  AFS,  Point  Barrow  AFS,  Point  Lay  AFS  and  Oliktok  AFS.  The 
amount  to  be  added  to  the  cost  of  government  quarters  in  determining  the 
per  diem  will  be  $3.50  plus  the  following  amount: 


DOD  Personnel 


Daily  Ratie 
$13 


Page  5 
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MAXIMUM  PER  DIEM  RATES 
COMMONWEALTHS  OF  PUERTO 
POSSESSIONS  OF  THE  UNITEt) 
EMPLOYEES 


OFFICIAL  TRAVEL  IN  ALASKA,  HAWAII,  THE 
IICO  AND  THE  NORTHERN  MARIANA  ISLANDS  AND 
STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 


Non-DOD  Personnel 


2/  (Eff  9-1-94)  A  per  diem  ra 
$52)  will  be  in  effect  for  Las 
Annual  Conference  of  the  National 
Administrators  (NASBLA)  being 
Country  Club.   This  rate  will 
only  for  travelers  attending  this 
staying  at  the  El  Conquistador 


hisld 
bi! 


BILUNO  COOE  SOOO-04-C 

Dated:  October  7. 1994. 
L.M.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  94-25346  Filed  10-12-94;  8:45  am) 

BHUNG  COOE  SOWMM-M 


Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

agency:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
action:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Monday,  17  October  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
The  Wyndham  Franklin  Plaza  Hotel, 
Two  Franklin  Plaza,  17th  and  Race 
Streets,  Salon  #6,  Philadelphia,  PA 
19103. 

FOR  FURTHER  INFORMATION  CONTACT:  ' 
Walter  Gelnovatch,  AGED  Secretariat, 
1745  Jefferson  Davis  Highway,  Crystal 
Square  Four.  Suite  500,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency 
(aRPA)  and  the  Military  Departments  in 
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$30 


e  of  $200  <lodging  $148;  M&IE 
Oroabas,  Puerto  Rico,  during  the 
Association  of  State  Boating  Law 

at  the  El  Conquistador  Resort  and 
in  effect  from  4-12  September  1994 
conferernce  and  only  for  travelers 
esort. 


( 


plj  tming  and  managing  an  effective  and 
ec<  nomical  research  and  development 
pr<  gram  in  the  area  of  electron  devices. 
'  he  Working  Group  A  meeting  will  be 
lin  ited  to  review  of  research  and 
dei  elopment  programs  which  the 
Mi  itary  Departments  propose  to  initiate 
wil  1  industry,  universities  or  in  their 
lab  Dratories.  This  microwave  device 
are  i  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
thr  jughout. 

1 1  accordance  with  Section  10(d)  of 
Pu  ».  L.  No.  92-463^  as  amended,  (5 
U.5  .C.  App.  II  10(d)  (1988)),  it  has  been 
det  Jrmined  tiiat  this  Advisory  Group 
me  sting  concerns  matters  listed  in  5 
U.J  .0.  552b(c)(l)  (1988),  and  that 
ace  jrdingly,  this  meeting  will  be  closed 
to  t  le  public. 

Ejted:  October  7, 1994. 
L.\  .  B3rnuin, 

Alti  mate  OSD  Federal  Register  Liaison 
Off  cer.  Department  of  Defense. 
IFR  Doc.  94-25341  Filed  10-12-94;  8:45  am] 
BILLING  CODE  SOOCMM-M 


Ad 


Me  iting  of  the  DOD  Advisory  Group  on 
Ele  :tron  Devices 


AGBNCY:  Department  of  Defense, 
'isory  Group  on  Electron  Devices. 

Notice. 


AC1  ION 


SUI  MARY: 


f:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 


Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  October  18, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500.  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E,  to  the  Director 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  research  and 
development  program  in  the  field  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review,  will  include 
classified  program  details  throughout. 
•  In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended.  (5 
U.S.C.  App.  II  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
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aooordingly,  this  meeting  wril)  be  closed 
to  the  pubUc. 

Dated:  October  7, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Offica  Department  of  Defense. 
[PR  Doc  94-25342  Filed  10-12-94;  8;4S  un] 
MLUNQ  CODC  900e-OMtl 

Meeting  Of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 

ACTION:  Notice. 

SUMMARY:  Working  Group  C  (Mainly 
Opto-Electnmics)  of  the  HcD  Advisory 
Group  on  Electron  Devices  (AGED) 
annoimoes  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  November  9, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  1745  Jefferson  Davis 
Highway,  Crystal  Square  Foiir.  Suite 
500,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Gerald  Weiss,  AGED  Secretariat.  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500.  Suite  500.  Arlington. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  device. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imping 
device,  infiraied  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  n  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc 


Dated:  October  7, 1994. 
LAI.  Byiram, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  (^Defense, 

[FR  Doc.  94-25343  Filed  10-12-94;  8:45  am) 

BIUJNG  COOC  5000  0<  M 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense. 
Advisory  Group  on  Electron  Devices. 
ACTKM:  Notice. 


SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATE:  The  meeting  will  be  held  at  0900, 
Tuesday,  15  November  1994. 
ADDRESSES:  The  meeUng  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  1745  Jefferson  Davis 
Highway,  Crystal  Square  Four,  Suite 
500,  Arlington.  Virginia. 

FOR  FURTHER  MFORMATION  CONTACT: 
Becky  Terry,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington.  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Croup  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  plaiming 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  n  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  Usted  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  October  7. 1994. 
LM.  Bynum, 

Alternate,  OSD  Federal  Register  Liaison 
Officer  Department  ofDefatse. 
IFR  Doc  94-25344  Filed  10-12-94;  8:45  ami 
BILUNO  OOOC  NM-M-M 


Teiecommunlcetlons  Service  Priority 
System  Oversight  ConMnltlee 

AGENCY:  National  Communications 
System. 

ACTKM:  Nodce  of  meeting. 

A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  Oversight 
Committee  will  convene  Thiusday, 
November  3, 1994,  from  8:00  a.m.  to 
5K)0  p  jn.  The  meeting  v«ll  be  held  at 
the  Woodmark  Hotel  in  Kirkland, 
Washington.  The  preliminary  agenda  is 
as  foUovrs: 

Opening/Administrative  Remarks 
Review  May  19, 1994  Meeting  Summary 
TSP  Program  Office  Update 
Prime  Vendor  to  Subcontractor 

Reconciliation 
NCS  Emergency  Response  TraiQing  Update 
Washington  Sute  Emergency  Services 

Overview 
Cellular  Priority  Access  Discussion 
TESF  Update 

OMNCS  NU  Activity  Update 
Old  Business/New  Business 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  Bill  Abrams. 
NCS.  (703)  607-4930  by  October  15, 
1994. 

Dated:  October  7. 1994. 
L.M.  BynuBi, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc  94-2S34S  Filed  1&-12-94;  8:45  am) 

BILUNQ  CODE  6000-04-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  to  add  a 
Record  System 

agency:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  add  a  record  system. 

summary:  The  Defense  Logistics  Agency 
proposes  to  add  a  system  of  records 
notice  subject  to  the  Privacy  Act  of  1974 
(5  U.S.C.  552a).  as  amended. 
DATES:  The  addition  will  be  effective 
without  further  notice  on  November  14, 
1994,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Privacy 
Act  Officer,  Programs  and  Analysis 
Division,  Office  of  Plaiming  and 
Resource  Management,  Defense 
Logistics  Agency  Administrative 
Support  Center,  Room  5A120.  Cameron 
Station.  Alexandria.  VA  22304-6100. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Susan  Sales  att703)  617-7583. 
SUPPLEMENTARY  MFORMATION:  The 
complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
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the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Re^bter  and  may  be  obtained 
from  the  address  above. 

A  proposed  system  report,  as  required 
by  5  U.S.C.  552a(5)  of  the  Privacy  Act 
was  submitted  on  September  30, 1994, 
to  the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Goveromental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(0MB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  0MB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,'  dated  July  15, 1994  (59  FR 
37906,  July  25.  1994). 

Dated:  October  6, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

8300.10  CAH 

SYSTEM  NAME: 

Voluntary  Leave  Transfer  Program 
Records. 

SYSTEM  location: 

Records  are  maintained  by  the 
personnel  offices  of  the  Defense 
Logistics  Agency  (DLA)  Primary  Level 
Field  Activities  (PLFAs).  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CATEQOMES  Of  INCMVIDUALS  COVERED  BY  THE 
SYSTBi: 

Individuals  who  have  volunteered  to 
participate  in  the  leave  transfer  program 
as  either  a  donor  or  a  recipient. 

CATEQOMES  Of  RECORDS  IN  THE  SYSTEM: 

Leave  recipient  records  contain  \he 
individual's  name,  organization,  office 
telephonf  number.  Social  Security 
Number,  position  title,  grade,  pay  level, 
leave  balances,  niunber  of  hours 
requested,  brief  description  of  the 
medical  or  personal  hardship  which 
qualifies  the  individual  for  inclusion  in 
the  program,  the  status  of  that  hardship, 
and  a  statement  that  selected  data 
elements  may  be  used  in  soliciting 
donations. 

The  file  may  also  contain  medical  or 
physician  certifications  and  agency 
approvals  or  denials. 

Donor  records  include  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 
Number,  position  title,  grade,  and  pay 
level,  leave  balances,  number  of  hours 
donated  and  the  name  of  the  designated 
recipient. 


AU1  HORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

I  U.S.C.  6331  et  seq.  (Leave);  10 
U.J  I.e.  136  (Assistant  Secretaries  of 
Detense);  E.O.  9397  (SSN);  and  5  CFR 
Part  630. 

PUIJP0SE{S): 

'The  file  is  used  in  managing  the  DLA 
Voluntary  Leave  Transfer  program.  The 
recipient's  name,  position  data, 
oraanization,  and  a  brief  hardship 
description  are  published  internally  for 
passive  solicitation  purposes.  The 
Social  Security  Number  is  sought  to 
effictuate  the  transfer  of  leave  from  the 
doior's  account  to  the  recipient's 
acdount. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THS  PURPOSES  OF  SUCH  USES: 

I I  addition  to  those  disclosures 
gei  erally  permitted  under  5  U.S.C. 

55:  a(b)  of  the  Privacy  Act,  these  records 
or  nformation  contained  therein  may 
sp«  cifically  be  disclosed  outside  the 
Do  )  as  a  routine  use  pursuant  to  5 
U.:  .C.  552a(b)(3)  as  follows: 

'  b  the  Department  of  Labor  in 
coi  nection  with  a  claim  filed  by  an 
em  jloyee  for  compensation  due  to  a  job- 
coi  nected  injury  or  illness;  where  leave 
doi  lor  and  leave  recipient  are  employed 
by  different  Federal  agencies,  to  ihe 
pei^onnel  and  pay  offices  of  the  Federal 
icy  involved  to  effectuate  the  leave 
isfer. 

[he  'Blanket  Routine  Uses'  set  forth  at 
I  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
recbrd  system. 

POl|ciES  and  PRACTICES  FOR  STORINQ,  ^ 

RETttlEVMO,  ACCESSMQ,  RETAINING,  AND 
DiS^OSINQ  OF  RECORDS  M  THE  SYSTEM: 

stooge: 

Records  are  stored  in  paper  and 
COI  iputerized  form. 

RET  ^lEVABIUTY: 

I  ecords  are  retrieved  by  name  or 
So<  ial  Security  Number. 

SAF  cGUARDS: 

I  ecords  are  accessed  by  custodian  of 
the  records  or  by  persons  responsible  for 
ser  'icing  the  record  system  in 
pel  brmance  of  their  official  duties. 
Re<  ords  are  stored  in  locked  cabinets  or 
roc  tns  and  are  controlled  by  personnel 
scr  iening  and  computer  software. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  one  year  after 
the  end  of  the  year  in  which  the  file  is 
closed. 

SYSNm  MANAGER(S)  and  ADDRESS: 

F  ersonnel  offices  of  the  DLA  Primary 
Leijel  Field  Activities.  Official  mailing 


addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer  of  the  particular  DLA 
activity  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

Individual  should  provide  full  name 
and  Social  Seciuity  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  bf  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer  of  the  particular  DLA  activity 
involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

CONTESTMG  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DLA  Regulation 
5400.21;  32  CFR  part  323;  or  may  be 
obtained  from  the  Privacy  Act  Officer. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  primarily  by 
the  record  subject;  however,  some  data 
may  be  obtained  from  personnel  and 
leave  records. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 
None. 

(FR  Doc.  94-25348  Filed  10-12-94;  8:45  am) 

BILUNQ  CODE  S0OO-04-F 


Privacy  Act  of  1974;  Notice  to  Add  a 
System  of  Records 

AGENCY:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Notice  to  add  a  system  of 

records 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  add  an  exempt  system  of 
records  to  its  inventory  of  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  November  14. 
1994,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Administrative 
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Management  Division,  Programs  and 
Analyses  Division,  Office  of  Planning 
and  Resource  Management,  Defense 
Logistics  Agency  Administrative 
Support  Center,  Room  5A120.  Cameron 
Station,  Alexandria,  VA  22304-6100. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  617-7583. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Logistics 
Agency  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  above  address. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  September  30, 1994,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated  July 
15, 1994  (59  FR  37906,  July  25. 1994). 

Dated:  October  6, 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

8100.10  GO 
SYSTEM  NAME: 

Whistleblower  Complaint  and 
Investigation  Files. 

SYSTEM  LOCATION: 

Office  of  General  Counsel. 
Headquarters  Defense  Logistics  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6100. 

General  Counsel  Offices  at  the 
Defense  Logistics  Agency  Primary  Level 
Field  Activities  (DLA  PLFAs).  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed 
complaints  of  whistleblower  reprisal. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  complainant's  name, 
address.  Social  Security  Number, 
telephone  number,  and  information  on 
the  nature  of  the  complaint.  The  system 
may  also  contain  investigative  reports. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  1211-1219  (Whistleblower 
Protection  Act  of  1989);  10  U.S.C.  136 
(Assistant  Secretaries  of  Defense);  10 
U.S.C.  2409a  (Defense  Appropriations 


Act);  E.O.  9397  (SSN);  and  DLA 
Regulation  5500.9. 

PURPOSE(S): 

To  provide  a  record  of  whistleblower 
complaints  and  their  disposition. 

ROUTINE  USES  OF  RECORDS  MAIHTAiNED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

3In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Tlie  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAtNING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE^ 

Records  are  maintained  in  a 
combination  of  paper  and  automated 
form. 

retrievability: 

Records  are  retrieved  by 
complainant's  name. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties. 

The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users. 

RETENTtON  AND  DISPOSAL: 

Records  will  be  retained  until  final 
disposition  authority  has  been 
established  by  the  National  Archives 
and  Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Coimsel,  Headquarters 
Defense  Logistics  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6100. 

General  Counsel  Office  at  the  DLA 
PLFAs.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

notification  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer  of  the  DLA  activity  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 


system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer  of  the  DLA  activity  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  contesting  contents 
and  appealing  initial  agency 
determinations  are  contained  in  DLA 
Regulation  5400.21;  32  CFR  part  323;  or 
may  be  obtained  from  the  Privacy  Act 
Officer  of  the  DLA  activity  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLAs  compilation  of 
systems  of  records  notices. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the  record 
subject,  witnesses,  and  investigators. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

Portions  of  this  system  may  be  exempt 
under  5  U.S.C.  552a(k)(2),  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c),  and  (e)  and  is  published 
at  32  CFR  part  323.  For  more 
information,  contact  DASC-RP.  Cameron 
Station,  Alexandria.  VA  22304-6100. 

[FR  Doc.  94-25349  Filed  10-12-94;  8:45  a.-nj 

BILUWO  C006  5000  <M  F 


Department  of  the  Navy 

CNO  Executive  Partel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Warfare 
Innovations  Task  Force  will  meet  on 
November  9-10. 1994,  from  9:00  a.m.  to 
4:00  p.m..  on  each  day  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  These 
sessions  wdll  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
conduct  discussions  on  naval  warfare 
innovations  in  the  areas  of  new 
technology,  current  research, 
development,  and  acquisition  practices 
and  integration  of  new  technology  into 
the  Heet.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  pubhc  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  Title  5.  United  States  Code. 
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For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin, 
Assistant  for  CNO  Executive  Panel    " 
Management,  4401  Ford  Avenue,  Suite 
601.  Alexandria,  VA  22302-0268, 
Phone:  t703)  756-1205. 

Dated:  October  6. 1994 

LCDR.JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  94-25330  Filed  10-12-94;  8:45  am] 

BILLMQ  COM  Sai^AE-f 


CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  pf  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Strategies  for  an 
Uncertain  Future  Task  Force  will  meet 
on  November  1-2, 1994,  from  9:00  a.m. 
to  4:00  p.m.,  on  each  day  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  These 
sessions  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
conduct  discussions  of  key  areas 
regarding  strategies  for  an  uncertain 
future  to  include  current  contingency 
planning,  current  intelhgence, 
information  warfare,  and  special  access 
programs.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  Title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin, 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601,  Alexandria,  VA  22302-0268. 
Phone:  (703)  756-1205. 

Dated:  October  6. 1994 

L.R.McNees 

LCDR,  JAGC,  USN,  Federal  Register  Uaison 
Officer. 

[FR  Doc.  94-25331  Filed  10-12-94;  8:45  am] 
BILLMQ  COM  3ai».AE-F 


CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet  on 
October  26-27, 1994,  from  8:30  a.m.  to 
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3:2  0  p.m.,  on  October  26, 1994,  and  9:00 
a.E  I.  to  4:00  p.m.,  on  October  27. 1994, 
at '  i401  Ford  Avenue.  Alexandria. 
Vii  ginia.  These  sessions  will  be  closed 
to  he  public. 

'  'he  purpose  of  the  meeting  is  to 
CO]  iduct  discussions  of  key  areas 
rej  urding  current  intelligence,  fleet 
op  (rations,  new  technologies, 
inf  )rmation  warfare,  and  naval 
ini  ovations.  These  matters  constitute 
classified  information  that  is 
sp^ifically  authorized  by  Executive 
ore  er  to  be  kept  secret  in  the  interest  of 
nal  ional  defense  and  are,  in  fact, 
pre  perly  classified  pursuant  to  such 
Ex(  cutive  order.  Accordingly,  the 
Se<  retary  of  the  Navy  has  determined  in 
wr  ting  that  the  public  interest  requires 
tha ;  all  sessions  of  the  meeting  be  closed 
to  I  he  public  because  they  will  be 
coi  cemed  with  matters  hsted  in  section 
55J  b(c)(l)  of  Title  5,  United  States  Code. 

I  or  further  information  concerning 
thi$  meeting,  contact:  Timothy  J.  Galpin. 
Assistant  for  CNO  Executive  Panel 
Ma  nagement,  4401  Ford  Avenue,  Suite 
60:  .  Alexandria,  VA  22302-0268, 
Ph(  me:  (703)  756-1205. 

I  ated:  October  6, 1994 

Joh  1 T.  Oliver 

CD.  i.JAGC.  USN.  Alternate  Federal  Register 
Lia.  son  Officer. 

(FR  Doc.  94-25332  Filed  10-12-94;  8.45  am) 

BHJ.  NG  CODE  3S10-AE-r 


No 
Co 


DE  >ARTMENT  OF  EDUCATION 


ice  of  Proposed  Information 
lection  Requests 


AGI  NOV:  Department  of  Education. 

AC"  ION:  Notice  of  Proposed  Information 

Co  lection  Requests. 


SUI  IMARY:  The  Acting  Director, 
Inf  irmation  Resources  Management 
Set  irice,  invites  comments  on  proposed 
inf(  (rmation  collection  requests  as 
req  lired  bv  the  Paperwork  Reduction 
Ac  of  1980. 

DA"  ES:  An  expedited  review  has  been 
rec  i^ted  in  accordance  with  the  Act, 
sin  :e  allowing  for  the  normal  review 
pel  od  would  adversely  aHiect  the  pubUc 
inti  rest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
beeh  requested  by  October  17, 1994. 
ADI  RESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Infftrmation  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 


De 


Ma  lagement  and  Budget,  725  17th 
Str(  et  NVV.,  Room  3208,  New  Executive 
Off  ce  Building,  Washington,  D.C. 
20E  03.  Requests  for  copies  of  the 


artraent  of  Education,  Office  of 


proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  5624. 
Regional  Office  Building  3,  Washington, 
D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportimity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Information 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  October  6, 1994. 
Ingrid  Kolb 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Intergovernmental  and 
Interagency  Affairs 

Type  of  Review:  Expedited. 

Title:  New  Applications  for  the 
Presidential  Scholars  Program 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply  for 
funding  under  the  Presidential  Scholars 
Program.  The  Department  will  use  the 
information  to  make  grant  awards. 

Additional  Information:  Clearance  for 
this  information  collection  is  requested 
for  October  17, 1994.  An  expedited 
review  is  requested  to  maintain  the 
contract  schedule.  The  Department  of 
Education  is  to  supply  a  package  of 
candidacy  materials  to  the  contractor 


upon  award  of  the  contract  at  the 
Baseline  Management  Plan  meeting. 

Frequency:  Annually. 

Affected  PubUc:  Individuals  or 
households. 

Reporting  Burden:  Responses:  2,600; 
Burden  Hours:  41,600. 

Recordkeeping  Burden: 
Recordkeepers:  0,  Burden  Hours:  0. 

[FR  E)oc.  94-25249  Filed  10-12-94;  8:45  am) 
BtLUNQ  COOE  4000-01-P 


Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Acting  Director. 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1 980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  14, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenpk:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
R^lay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  abihty  to  perform  its 
statutory  obligations.  The  Acting 


Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  October  6, 1994. 
Ingrid  Kolb, 

Acting  Director,  Information  Resources 
Management  Service. 

Oflfice  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Strengthening  Institutions 
Program  Continuation  Application. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden:  Responses:  250; 
Burden  Hotirs:  3.750. 

Recordkeeping  Burden: 
Recordkeepers:  0,  Burden  Hours:  750. 

Abstract:  Under  the  Strengthening 
Institutions  Program,  eligible 
institutions  of  higher  education  that  are 
recipients  of  multi-year  projects  report 
project  accomplishments  to  date  and 
submit  their  requests  for 
noncompetitive  continuation  of  Federal 
funds.  Staff  review  the  information  and 
budgets  to  assess  substantial  progress 
towards  project  objectives  and  to 
determine  the  amount  of  grant  funds  to 
support  subsequent  budget  periods. 

[FR  Doc.  94-25250  Filed  10-12-'M;  8:45  am] 
BriUNQ  CODE  4000-01-P 


[CFDA  NO.:  84.200] 

Graduate  Assistance  in  Areas  of 
National  Need  Program  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1995. 

Purpose  of  program:  This  program 
provides  fellowships  through  academic 
departments  and  programs  of 
institutions  of  higher  education  to  assist 
graduate  students  of  superior  ability 
who  demonstrate  financial  need.  The 
purpose  of  the  program  is  to  sustain  and 
enhance  the  capacity  for  teaching  and 
research  in  areas  of  national  need. 

Eligible  applicants:  An  academic 
department  of  an  institution  of  higher 
education  that  meets  the  requirements 
in  34  CFR  648.2. 


Deadline  for  Transmittal  of 
Applications:  December  2, 1994. 

Deadline  for  Intergovernmental 
Review:  February  2, 1995. 

Applications  Available:  October  19. 
1994. 

Available  Funds:  Si  1.080,188. 

Estimated  Range  of  Awards: 
$100,000-$750.000. 

Estimated  Average  Size  of  Awards: 
$224,609. 

Estimated  Number  of  Awards:  50 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77.  79,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  648. 
SUPPLEMENTARY  INFORMATION:  The 
Graduate  Assistance  in  Areas  of 
National  Need  Program  furthers  the 
National  Education  Goals  that  call  for 
U.S.  students  to  be  first  in  the  world  in 
science  and  mathematics  achievement, 
and  that  every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship.  The 
program  furthers  both  goals  by 
providing  fellowship  assistance  to 
increase  the  number  of  graduate 
students  who  complete  doctoral  degrees 
in  mathematics,  science,  and 
engineering,  as  well  as  teachers  with  a 
substantive  background  in  mathematics 
and  science.  The  program  also  furthers 
these  goals  by  providing  fellowship 
assistance  to  graduate  students  so  that 
these  students  can  provide  an  example 
for  American  youth  on  the  importance 
of  continued  learning  throughout  an 
individual's  life.  Stipend  level:  The 
Secretary  has  determined  that  the 
maximum  fellowship  stipend  for  the 
academic  year  1995-1996  is  $14,400, 
which  is  equal  to  the  level  of  support 
that  the  Natiqpal  Science  Foimdation  is 
providing  for  its  graduate  fellowships. 

Institutional  payment:  The 
institutional  payment  for  academic  year 
1994-1995  was  $9,243.  The  Secretary 
will  adjust  the  institutional  payment  for 
academic  year  1995-1996  prior  to  the 
issuance  of  grant  awards  based  on  the 
Department  of  Labor's  determination  of 
the  Consumer  Price  Index  for  1994. 

Priorities 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  648.3.  the 
Secretary  gives  an  absolute  preference  lo 
applications  that  meet  one  or  more  of 
the  following  priorities.  The  Secretary 
funds  under  this  competition  only 
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applications  that  meet  one  or  more  of 
these  absolute  priorities: 

Applications  that  propose  to  provide 
fellowships  in  one  or  more  of  the 
following  areas  of  national  need: 
Biology,  Chemistry,  Computer  and 
Information  Sciences,  Engineering, 
Mathematics,  and  Physics. 
FOf)  APPtJCATIONS  OR  MFORMATION 
CONTACT:  Dr.  John  E.  Bonas,  U.S. 
Department  of  Education,  Division  of 
Higher  Education  Incentive  Programs, 
600  Independence  Avenue,  S.W., 
Portals  Building,  Suite  C80, 
Washington,  D.  C.  20202-5329. 
Telephone:  (202)  260-3265;  Internet 
address:  IOHN_BONAS@ED.GOV;  Fax: 
(202)  260-7615.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportimities,  including  copies 
of  application  notices  for  discretionary 
'  grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Regist^. 

Program  authority:  20  U.S.C  11341- 
1134q-l. 

Dated:  October  6, 1994. 

David  A.  Longuiecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

[PR  Doc.  94-25288  Filed  10-12-94;  8:45  am] 

BILUNQ  OOOE  4000-01-^ 


DEPARTMENT  OF  ENERGY 

Savannah  River  Operations  Office; 
Financial  Assistance  Award;  Intent  to 
Award  a  Noncompetitive  Cooperative 
Agreement 

agency:  Savannah  River  Operations 
Office,  DOE. 

ACTION:  Notice. 

SUMMARY:  The  DOE  announces  that  it 
plans  to  award  a  renewal  cooperative 
agreement  to  the  University  of  South 
Carolina-Aiken  (USC-A),  171  University 
Parkway,  Aiken.  SC  29801.  The 
cooperative  agreement  entitled, 
"Operation  and  Maintenance  of  a  Public 
Reading  Room."  will  be  extended  five 
years  through  October  25, 1999,  with 
DOE  support  of  of  $414,349.  and  cost 
sharing  of  $14,855  for  the  period.  Funds 


of  976,982  will  be  obhgated  for  the  first 
twelve-month  budget  period.  P\irsuant 
to  J  ection  10  CFR  Part  600.7(b)(2)(i)(A) 
oft  le  DOE  Assistance  Regulations  (10 
CFI :  600).  DOE  has  determined  that  a 
noi|competitive  modification  is 
appk-opriate  since  the  activity  to  be 
funtied  is  necessary  to  the  satisfactory 
completion  of  an  activity  presently 
beiag  funded  by  DOE  and  for  which 
coi^petition  for  support  would  have  a 
significant  adverse  effect  on  continuity. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  T.  Martin,  Prime  Contracts 
and!  Financial  Assistance  Branch.  U.S. 
Dei  artment  of  Energy.  Savannah  River 
Op(  rations  Office.  P.O.  Box  A,  Aiken, 
SC  ^9802.  Telephone:  (803)  725-2191. 
SUPPLEMENTARY  INFORMATION: 
Pnxurement  Request  Number:  09- 
95S  R18117.001. 

P  'oject  Scope:  Under  this  cooperative 
agn  ement,  USC-A  will  provide 
faci  ities,  services  and  staff  to  continue 
maj  agement  and  operation  of  a  public 
rea<  ing  room  as  a  part  of  their  library 
to  h  ouse  DOE  documents  "and  allow 
aco  !ss  to  the  general  public  to  certain 
Dej  artmental  documents.  USC-A  will 
con  inue  to  assist  the  public  in  selecting 
des  red  materials,  provide  copying    ~ 
faclities.  and  make  information  relative 
to  I  OE  and  its  facilities  and  programs 
ava  labia  to  the  general  public. 

Is  sued  in  Aiken,  South  Carolina,  on: 
Sep  ember  22, 1994." 

Rofa  srt  E.  Ljmch. 

DOl '  Savannah  River  Operations  Office,  Head 
ofC  ontracting  Activity,  Designee. 
|FR  Doc.  94-25361  Filed  10-12-94;  8:45  am] 
BILL  fIG  COOe  •4M-01-M 


Feceral 


Energy  Regulatory 
[Docket  No.  EG94-10S-000,  et  al.] 


Coi  amission 


Th<  New  World  Power  Company 
(Dynryn  Brodyn)  Limited,  et  al.; 
Electric  Rate  and  Corporate  Regulation 

Filings 

Octibet  5, 1994. 

1  ftke  notice  that  the  following  filings 
ha\  B  been  made  with  the  Commission: 

1. 1  he  New  World  Power  Company 
(Dy  fcyn  Brodjm)  Limited 

[Do  ;ket  No.  EG94-105-000J 

C  n  September  30, 1994,  The  New 
Wo  rid  Power  Company  (Dyffiyn 
Brc  dyn)  Limited  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
app  lication  for  determination  of  exempt 
wh  )lesale  generator  status  pursuant  to 
Par  365  of  the  Commission's 
regi  ilations.  The  New  World  Power 
Coi  ipany  (Dyffryn  Brodyn)  Limited  is  a 


wholly  owned  subsidiary  of  The  New 
World  Power  Company  Limited,  a 
developer  of  projects  in  countries  other 
than  the  United  States  that  generate 
electricity  from  renewable  resources. 
The  New  World  Power  Company 
(Dyffryn  Brodyn)  Limited  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  and  operating  a  5.6 
MW  wind  farm  located  near  Whitland, 
Dyfed,  Wales,  and  selling  electricity  at 
wholesale. 

Comment  date:  October  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

2.  The  New  World  Power  Company  (4 
Burrows)  Limited 

[Docket  No.  BG94-106-000] 

On  September  30, 1994,  The  New 
World  Power  Company  (4  Burrows) 
Limited,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  The  New 
World  Power  Company  (4  Burrows) 
Limited,  is  a  wholly  owned  subsidiary 
of  The  New  World  Power  Company 
Limited,  a  developer  of  projects  that 
generate  electricity' from  renewable 
resources  in  countries  other  than  the 
United  States.  The  New  World  Power 
Company  (4  Burrows)  Limited,  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  and  operating  a  4.5 
MW  wind  farm  at  4  Burrows,  near 
Truro,  Cornwall,  England  and  selling 
electricity  at  wholesale. 

Comment  date:  October  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Umit  its  consideration 
of  comments  to  those  that  concorn  the 
adequacy  or  accuracy  of  the  application. 

3.  The  New  World  Power  Company 
Limited 

(Docket  No.  EG94-107-000] 

On  September  30, 1994,  The  New 
World  Power  Company  Limited,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  The  New 
World  Power  Company  Limited  will  be 
engaged,  directly  or  indirectly  through 
one  or  more  affiliates,  exclusively  in  the 
business  of  owning  and/or  operating 
one  or  more  eligible  facilities  as  defined 
in  Section  32  of  the  Public  UtiHty 
Holding  Company  Act  of  1935  and 
selling  electricity  at  wholesale. 

Comment  date:  October  20, 1994,  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commission  will  Lmit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  The  New  World  Power  Company 
(Caton  Moor)  Limited 

(Docket  Na  EC94-1 08-000] 

On  September  30, 1994,  The  New 
World  Power  Company  (Caton  Moor) 
Limited  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  The  New 
World  Power  Company  (Caton  Moor) 
Limited  is  a  wholly  o%vned  subsidiary  of 
The  New  World  Power  Company 
Limited,  a  developer  of  projects  that 
generate  electricity  from  renewable 
resources  in  countries  other  than  the 
United  States.  The  New  World  Power 
Company  (Caton  Moor)  Limited  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  and  operating  a  3 
MW  wind  farm  located  at  Caton  Moor, 
Caton-with  Littledale,  Lancashire, 
England,  and  selling  electricity  at 
wholesale. 

Comment  date:  October  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  Mrill  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Midtvest  Power  Systems  Inc. 

[Docket  No.  ER94-985-000] 

Take  notice  that  on  October  4,  1994. 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  fiUng  Amendment  No.  2  to 
the  filing  of  an  Electric  Interchange  and 
Interconnection  Agreement  (Agreement) 
dated  January  24, 1994  between 
Indianola  Waterworks  and  Electric  Light 
&  Power  Board  of  Trustees  (Indianola) 
and  MPSL  The  Agreement,  which 
replaces  a  1989  Electric  Interchange 
Agreement,  establishes  the  rights  and 
obligations  of  the  parties  with  respect  to 
their  interconnecting  facilities  and  the 
coordinated  operation  of  their  systems. 

Amendment  No.  2  contains  additional 
support  data  and  information. 

The  Agreement  is  effective  upon 
acceptance  by  the  Commission  and 
remains  in  efiact  for  an  initial  ten  (10) 
years. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Indianola  and  the  Iowa 
Utilities  Board. 

Conunent  date:  October  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PSI  EBei;gy,  Inc. 

(Docket  No.  ER94-1401-0001 

Take  notice  that  PSI  Energy,  Inc. 
(PSI),  on  September  30, 1994,  tendered 


for  filing  a  Certificate  of  Concurrence 
between  PSI  and  Louis  Dreyfus  Electric 
Inc.  (Dreyfus). 

Copies  of  the  fiUng  were  served  on 
Louis  Dreyfus  Electric  Power  Inc.. 
Connecticut  Department  of  Public 
Utility  Control  and  the  Indiana  UtiUty 
Rtmilatory  Commission. 

Comment  date:  October  17, 1994,  in 
aocordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  California  Edison  Company 

(Docket  Na  ER94-1421-001] 

Take  notice  that  on  September  14. 
1994,  Southern  California  Edison 
Company  submitted  supplemental 
infomiation  regarding  its  filing  in  the 
above  captioned  docket  in  accordance 
with  Ordering  Paragraph  C  of  the 
Commission's  August  30, 1994.  Order 
Asserting  Jurisdiction,  Noting 
Interventions.  Granting  Waiver, 
Suspending  Filing  and  Establishing 
Hearing  Procedures. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  CaUIbniia  and  all  interested 
parties. 

Comment  date:  October  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Service  Company 

[Docket  No.  ER94-1461-000] 

Take  notice  that  on  August  10, 1994, 
Tucson  Electric  Power  Company 
tendered  for  filing  a  Certificate  of 
Concurrence  in  the  above-referenced 
docket. 

Comment  date:  October  19,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arizona  Public  Service  Company 

[Docket  No.  ER94-1461-0001 

Take  notic*  that  on  August  17, 1994, 
Nevada  Pov»  er  Company  tendered  for 
filing  a  Certificate  of  Concurrence  in  the 
above-referenced  docket. 

Comment  date:  October  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER94-1622-000] 

Take  notice  that  on  September  29. 
1994,  Northern  States  Power  Company 
(Minnesota)  [NSP-MN]  tendered  for 
filing  an  amendment  to  its  original  filing 
of  the  Interconnection  and  Interchange 
Agreement  dated  September  17. 1993, 
between  NSP-MN,  Northern  States 
Power  Company  (Wisconsin)  (NSP-WIJ, 
and  Upper  Peninsula  Power  Company 
[UPPj.  As  with  the  original  filing,  NSP- 
MN  files  this  amendment  to  filing  on 
behalf  of  NSP-WI.  UPPI,  and  itself. 


The  Interconnection  and  Interchange 
Agreement  provides  for  the  interchange 
of  electrical  power  and  energy  between 
the  parties  as  well  as  for  possible  future 
interconnected  electrical  operation 
between  the  parties'  systems.  In  the 
original  filing  the  Commission  was 
requested  to  accept  the  agreement  for 
filing  effective  November  1, 1994.  This 
amendment  to  filing  changes  the 
requested  efiactive  date  to  October  1 , 
1994. 

Comment  date:  October  19, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Vii^ginia  Eleirtric  and  Power 
Company 

[Docket  No.  ER94-1 64 7-000] 

Take  notice  that  on  September  14, 
1994,  Virginia  Electric  and  Power 
Company  (Virginia  Power)  tendered  for 
filing  a  Service  Agreement  between 
Wabash  Valley  Power  Association  and 
Vii^nia  Power,  dated  August  15. 1994. 
under  the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  Wabash  Valley  Power 
Association  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Coiporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  October  19. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Oklahoma  Gas  and  Electric 
Company 

(Docket  No.  ES94— J4-000] 

Take  notice  that  on  September  30, 
1994,  Oklahoma  Gas  and  Electric 
Company  filed  an  application  under 
§  204  of  the  Federal  Power  Act  seeking 
authorization  to  issue  not  more  than 
$400  million  of  short-term  debt 
securities  from  time  to  time  through 
December  31. 1996,  with  a  final 
maturity  date  no  later  than  December 
31. 1997. 

Comment  date:  October  31. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  U.S.  Department  of  the  Navy 

[Docket  Nos.  QF85-287-O01  and  ELS4-70- 
000] 

On  September  2. 1994,  the  U.S. 
Department  of  the  Navy  (NaN-^')  tendered 
for  filing  an  amendment  to  its  filing  in 
these  dockets. 


The  amendment  pertains  to 
infonnation  relating  to  Navy's  Petition 
For  Temporary  Waiver  of  the 
Commission's  Regulations  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA). 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  University  Cogeneration,  Inc. 

(Docket  Nos.  QF86-52&-003  and  EL94-76- 
000] 

On  September  28, 1994,  University 
Cogeneration,  Inc.  (Applicant),  tendered 
for  filing  an  amendment  to  its  filing  in 
this  docket. 

The  amendment  provides  additional 
information  pertaining  to  the  natural  gas 
and  electric  energy  rates  associated  with 
the  operation  of  Applicant's 
cogeneration  facility 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Newark  Bay  Cogeneration 
Partnership,  L.P. 

IDocket  Nos.  QF86-1014-006  and  EL94-27- 
000) 

On  September  30, 1994,  Newark  Bay 
Cogeneration  Partnership,  L.P.  (Newark 
Bay)  tendered  for  filing  an  amendment 
to  its  filing  in  these  dockets. 

The  amendment  pertains  to 
infonnation  relating  to  Newark  Bay's 
Petition  For  Temporary  Waiver  of  the 
Commission's  Regulations  under  the 
Public  Utihty  Regulatory  Policies  Act  of 
1978  (PURPA). 

Comment  date:  October  24, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lou  O.  Cashell, 

Secretary. 

[PR  Doc.  94-25324  Filed  10-12-94;  8:45  am] 

MLUNG  CODE  S717-«1-^ 


[Docket  Nos.  CP92-185-003,  CP93-261- 
002,  and  CP92-151-004] 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  6, 1«B4. 

Take  notice  that  on  September  30, 
1994,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  revised  tariff  sheets, 
with  an  effective  date  of  November  1, 
1994: 

Fourth  Revised  Volume  No.  1 

Eighth  Revised  Tariff  Sheet  No.  21 
Eighth  Revised  Tariff  Sheet  No.  22 

Original  Volume  No.  2 

Third  Revised  Tariff  Sheet  No.  431 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  implement  the  initial 
rates  authorized  in  the  Commission's 
orders  of  July  16, 1993  in  Docket  Nos. 
CP92-185-000,  et  a].,  June  21, 1994  in 
Docket  Nos.  CP93-261-000,  et  al,  and 
October  29, 1993  in  Docket  No.  CP92- 
151. 

Algonquin  states  that  copies  of  its 
filing  were  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211).  All  such  protests  should 
be  filed  on  or  before  October  14, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  consideration. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  94-25261  Filed  10-12-94: 8:45  am) 
BILLING  CODE  S/ir-OI-M 


[Oocl(«t  Nos.  RP93-70-005  and  CP87-198- 
004] 

Biacli  Martin  Pipeline  Co.;  Compliance 
Filing 

October  6, 1994. 

Take  notice  that  on  October  3, 1994. 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet: 
Third  Revised  Sheet  No.  95 

On  July  20, 1994,  the  Commission 
issued  a  letter  Order  approving  the 
Stipiilation  and  Agreement  in  Full 
Settlement  of  the  Rate  Proceedings  in 
Docket  No.  RP93-70  wherein 
authorization  was  received  to  convert 
the  firm  transportation  service  for  Union 
Carbide  from  the  Section  7(c) 
transportation  service  imder  Rate 
Schedule  T-1  to  the  Part  284  firm 
transportation  service  under  Rate 
Schedule  FTS. 

Black  Marlin  states  that  this  tariff 
sheet  also  reflects  the  elimination  of  the 
transportation  services  rendered  to 
Humble  Gas  Transmission  Company 
and  Brandywine  Industrial  Gas,  Inc. 
pursuant  to  their  respective  Orders 
received  in  Docket  Nos.  CP87-198  and 
CP88-140  wherein  the  Commission 
limited  the  term  of  transportation  to  the 
earlier  of  one  year  or  until  Black  Marlin 
accepted  a  blanket  certificate  under 
§  284.221  of  the  Commission's 
Regulations.  The  effective  date  of  this 
tariff  sheet  being  filed  herein  is 
September  1, 1994,  the  initial  delivery 
date  of  the  Part  284  transportation 
service  for  Union  Carbide  under  Rate 
Schedule  FTS. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  October  14, 
1994.  Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-25262  Filed  10-12-94;  8:45  am] 
BILUNQ  CODE  6717-41-M 


[Docket  No.  ER94-14S0-0001 

Coastal  Electric  Services  Co.;  Issuance 
of  Order 

Octdier6,1994. 

On  July  13, 1994  and  August  15. 1994, 
Coastal  Electric  Services  Company 
(Coastal)  sulmitted  for  filing  a  rate 
schedule  under  which  Coastal  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Coastal  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Coastal  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  ail  future  issuances  of 
securities  and  assumptions  of  liiAnlity 
by  Coastal. 

On  September  29, 1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  ^protest  the  blanket  approval  of 
issuances  of  secuirities  or  assumptions  of 
liability  by  Coastal  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practices  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  to  request  for  hearing  within 
this  period,  Coastal  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  giiarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aiffected  by  continued 
.  approval  of  Coastal's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
31. 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street.  N.E.  Washington. 
D.C. 20426. 
Lois  0.  CasheU, 
Secrefaiy. 

IFR  Doc.  94-25263  Filed  10-12-94;  8:45  am) 
BILLINQ  CODE  6717-41-M 


[Docket  Na  Em4-1488-000] 

Continental  Energy  Services,  Inc., 
issuance  of  Order 

October  6. 1994. 

On  July  25. 1994  and  August  19, 1994. 
Continental  Energy  Services,  Inc. 
(Continental)  submitted  for  filing  a  rate 
schedule  under  which  Continental  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Continental  also  requested  waiver  of 
various  Conunission  regulations.  In 
particular.  Continental  requested  that 
the  Conunission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Continental. 

On  September  29, 1994.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  sacvirities  or  assumptions  of 
liability  by  Continental  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Continental  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Continental's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
31, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  N.E.  Washington. 
DC.  20426. 
Lois  D.  CasheU, 
Secreiary. 
IFR  Doc.  94-25264  Filed  10-12-94;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  Ma  RP94-295-001] 

Gasdei  PipeHne  System,  Inc.; 
Compliance  FWng 

October  6, 1994. 

Take  notice  that  on  October  4, 1994. 
Gasdei  Pipeline  System,  Inc.  (Gasdei) 
tendered  lor  filing  to  be  a  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1-A.  the  following  tariff  sheets 
effective  Octob«^  1, 1994: 

Third  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  11 
First  Revised  Sheet  No.  12 
First  Revised  Sheet  Na  24 
First  Revised  Sheet  No.  27 
First  Revised  Sheet  No.  31 
First  Revised  Sheet  No.  40 
First  Revised  Sheet  No.  44 

Gasdei  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  September  30, 1994. 
Letter  Order  in  Docket  No.  RP94-295- 
000. 

Gasdei  states  that  copies  of  the  filing 
have  been  mailed  to  all  parties  to  this 
proceeding  and  to  Gasdei 's  customers. 

Any  pnson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211).  All  such  protests  should 
be  filed  on  or  before  October  14, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  insp>ection. 
Lois  0.  CasheU. 
Secretary. 
IFR  Doc.  94-25265  Filed  10-12-94;  8;45  am] 

BILUNG  CODE  6717-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM91  -6-37-004] 

Northwest  Pipeline  Corporation; 
Compliance  Filing  and  Refunding 
Report 

October  6. 1994. 

Take  notice  that  on  October  3, 1994,^ 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  revised  annual  fuel 
reimbursement  percentages  and  a 
refund  report  in  the  above  referenced 
docket. 

Northwest  states  that  the  purpose  of' 
this  filing  is  to  comply  with  the 
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Conunission's  Order  Granting  Rehearing 
in  Part  issued  October  8, 1993  in  Docket 
Nos.  TM91-e-37-O01  and  TM92-7-37- 
000  and  other  related  orders,  as 
explained  in  Northwest's  filing,  which 
require  Northwest  to  file  revised  annual 
fuel  reimbursement  percentages  for  the 
24-month  period  ended  March-31, 1993, 
to  make  refunds  by  October  6, 1994  to 
its  Rate  Schedules  TF-1  and  TI-1 
customers  for  the  fuel  reimbursements 
amounts  they  were  overcharged  and  to 
file  a  refund  report  with  the 
Commission  by  October  21, 1994. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  of 
Northwest's  current  or  former  a^ected 
jurisdictional  customers,  all  intervenors 
in  Docket  Nos.  TM91-&-37-003  and 
TM92-7-37-002,  and  upon  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  EXH  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  14,  1994.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-25266  Filed  10-12-94;  8:45  am) 
BILUNO  CODE  S71S-01-M 


Federal  Energy  Regulatory 
Ccmmlssion 

[Docket  No.  RP93-1 47-006] 

Tennessee  Gas  Pipeline  Co.;  Revised 
Tariff  Filing 

October  B  1994. 

Take  autice  that  on  September  30, 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
Tariff  sheets  to  Rate  Schedule  FS 
effective  November  1, 1994: 

First  Revised  Sheet  No.  94 
First  Revised  Sheet  No.  95 
Original  Sheet  No.  95A 
Original  Sheet  No.  95B 
First  Revised  Sheet  Nos.  96-101 
First  Revised  Sheet  No.  526 
First  Revised  Sheet  No.  530 

As  agreed  in  the  Stripulation  and 
Agreement  filed  on  July  26, 1994,  in 


Federal  Register  /  Vol.  59,  No.  197  /  Thursday,  October  13,  1994  /  Notices 51975 


Docket  Nos.  RP93-147  et.  al.  (the  July 
S&A),  Teimessee  is  filing  tariff  revisions 
to  implement  excess  deliverability 
provisions  in  the  FS  Rate  Schedule 
effective  November  1, 1994,  the 
commencement  of  the  withdrawal 
season.  Tennessee  states  that  this  filing 
is  made  in  conjunction  with  and  is 
conditioned  upon  anticipated 
Commission  approval  of  the  July  S&A. 

In  accordance  with  Article  II  of  the 
July  S&A,  Tennessee  is  revisingthe  FS 
Rate  Schedule  to  resolve  the  issues 
raised  in  Docket  No.  RP91-203  (Phase 
II)  concerning  access/allocation  relating 
to  excess  deliverability.  The  new  tariff 
sheets  specify  the  terms  and  conditions 
under  which  FS  customers  electing 
increased  withdrawal  rights  can  utilize 
excess  deliverability.  The  sheets  provide 
ratchet  limits  on  withdrawal  rights, 
minimum  inventory  requirements,  and 
monthly  limits  on  excess  withdrawals. 
The  revised  sheets  also  provide  for 
conversion  of  DDS  service  under  Rate 
Schedule  LMS-MA  to  storage  service 
under  Rate  Schedule  FS  and  specify  the 
transfer  price  from  inventory  gas 
applicable  to  conversions  during 
Tennessee's  restructuring  in  accordance 
with  the  July  Stipulation  and 
Agreement. 

Any  person  desiring  to  protest  such 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.W., 
Washington,  D.C.  20426  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  14, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.      ■" 
Lois  D.  Cashell, 
Secmtary. 
IFR  Doc  94-25267  Filed  10-12-94;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-1-62-000] 

Western  Gas  Interstate  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  6. 1994. 

Take  notice  that  on  October  3, 1994, 
Western  Gas  Interstate  Company, 
(Western),  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  the  Commission's 
regulations  thereunder  and  Western's 
FERC  Gas  Tariff,  tendered  for  filing 
proposed  changes  to  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  The 


proposed  effective  date  for  the  tariff 
sheets  are  October  1, 1994. 

Western  states  that,  its  filing  proposes 
changes  to  its  rates  in  accordance  with 
the  terms  of  the  Annual  Charge 
Adjustment  Qause  of  its  FERC  Gas 
Tariff 

Western  states  that  the  tariff  sheet 
proposed  to  become  effective  October  1 . 
1994,  is  to  account  for  the  decrease  in 
Western's  Annual  Charge  Adjustment 
(ACA).  The  adjustment  of  the  ACA 
Surcharge  is  determined  each  fiscal 
year,  and  reflects  a  decrease  of  $0.0002/ 
dth  from  the  currently  effective  ACA 
Surcharge. 

Finally,  Western  states  that  copies  of 
the  fihng  were  served  upon  Western's 
transmission  system  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  14, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
LoLs  D.  Cashell, 
Secretary. 
[FR  Doc.  94-25268  Filed  10-12-94;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-2-O00] 

Williams  Natural  Gas  Co.;  Compliance 
Filing 

October  6, 1994. 

Take  notice  that  on  October  3,  1994, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  its  report  on  storage 
operations  in  compliance  with  the 
Commission's  orders  in  Docket  Nos. 
RS92-12-000,  efa/.i 

WNG  states  that  the  purpose  of  this 
filing  is  to  file  its  required  study  of 
storage  facilities  and  operations.  WNG 
states  that  all  volume  data  is  at  14.65 
psia  unless  otherswise  noted. 

WNG  states  that  a  copy  of  this  filing 
is  being  served  on  all  firm  storage 
customers  and  affected  state  regulatory 
commissions. 


'  Williams  Natural  Gas  Companv.  March  17, 1993 
(62  FERC  1  61.261)  and  August  2.1993  [M  FERC 
161,165). 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  October  26, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secretary, 

IFR  Doc.  94-25269  Filed  10-12-94;  8:45  am] 
BILUNG  CODE  6717-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6090^7] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  or  to  obtain  a 
copy  of  this  ICR,  contact  Sandy  Fanner 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Tif7e.-  Applications  for 
"Preauthorization  of  a  CERCLA 
Response  Action"  and  "Claim  for 
CERCLA  Response  Action"  (EPA  ICR 
#1304.04;  OMB  #2050-0106).  This  ICR 
requests  renewal  of  the  existing 
clearance. 


Abstract:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  and  as  amended  in  1986, 
establishes  broad  Federal  authority  to 
undertake  removal  and  remedial  actions 
in  response  to  releases  or  threats  of 
releases  of  hazardous  substances  and 
certain  pollutants  and  contaminants 
into  the  environment.  One  of  the  uses  of 
the  Hazardous  Substance  Superfund 
(the  Fimd),  which  is  authorized  under 
CERCLA,  is  the  payment  of  claims  for 
necessary  response  costs. 

Under  secUon  111(a)(2)  of  CERCLA, 
claimants  are  authorized  to  be 
reimbursed  from  the  Fund  for  necessary 
response  costs  incurred  as  a  result  of 
carrying  out  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan.  In  addition,  section 
122(b)(1)  of  CERCLA  delegates  to  EPA 
the  authority  to  enter  into  agreements 
with  potentially  responsible  parties 
(PRPs)  to  allow  the  PRPs  to  perform  a 
preauthorized  phase  of  a  response 
"action  in  return  for  reimbursement  of  an 
agreed-on  portion  of  response  costs  from 
the  Fund.  Section  112(b)(1)  of  CERCLA 
authorizes  EPA  to  prescribe  the 
appropriate  forms  and  procedures  for 
the  filing  of  response  claims  against  the 
Fund.  All  proposed  response  actions 
must  be  approved  in  advance  by  EPA 
through  the  preauthorization  process  in 
order  for  a  subsequent  claim  to  be 
awarded. 

The  information  required  by  the 
application  and  claim  forms  is  essential 
for  EPA  to  adequately  review  and 
evaluate  the  merits  and  validity  of  a 
response  claim,  and  to  make  a  decision 
on  whether  to  award  that  claim  from  the 
Fund.  The  information  and  data 
submitted  by  applicants  imder  the  nine 
sections  of  the  application  for 
preauthorization  will  be  used  by  the 
Agency  to  make  a  determination  on 
whether  to  approve  in  advance  a 
proposed  response  action  under  the 
preauthorization  process.  The 
subsequent  information  submitted  to 
EPA  on  the  claim  form  will  be  used  to 
determine  whether  or  not  to  award  the 
claim.  In  its  role  as  manager  of  the 
Fund,  this  information  allows  EPA  to 
ensure  appropriate  uses  of  Fund 
resources,  meet  cost  control  and  tudget 
requirements,  protect  against  potential 
waste  and  fraud,  and  ensure  that  the 
proposed  response  actions  themselves 
do  not  create  environmental  hazards. 

Burden  Statement:  The  estimated 
annual  public  reporting  burden  for  the 
"Application  for  Preauthorization  of  a 
CERCLA  Response  Action"  is  estimated 
to  average  258  hours  per  response. 
These  burden  estimates  include  time  for 
reviewing  instructions,  searching 


existing  data  sources,  gathering  and 
maintaining  needed  data,  and 
completing  and  reviewing  the  collection 
of  information. 

Public  reporting  burden  for  the 
"Claim  for  CERCLA  Response  Action" 
is  estimated  to  average  44  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  needed  data,  and 
completing  and  reviewing  the  collection 
of  information.  In  addition,  claimants 
awarded  money  from  the  Fund  will  be 
required  to  maintain  their  records  for  a 
10  year  period.  It  is  estimated  that  it 
will  require  those  claimants  an  average 
of  15  workhours  per  year  to  maintain 
their  records. 

Respondents:  Preauthorization 
requests  and  response  claims  may  be 
submitted  by  individuals,  private 
entities,  foreign  entities,  or  PRPs 
(including  States  or  local  governments). 

Estimated  Number  of  Respondents:  34 
(10  preauthorization  requests,  and  24 
claim  submitters). 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Frequency  of  Collection:  On 
occasion^only  when  an  applicant/ 
claimant  seeks  reimbursement  for 
response  costs  from  the  fund. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,000  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  S.W.. 

Washington,  D.C.  20460; 
and 
Jonathan  Gledhill,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  N.W.,  Washington, 

DC.  20530. 

Dated:  October  6, 1994. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  94-25384  Filed  10-12-94;  8:45  am) 
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Proposed  Settlement  Under  Section 
122(h)  of  Comprehensive 
Environmental  Response, 
Compensation  and  Lial>ility  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 
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SUMMinr:  The  U^  auflHwiiMintai 
Protectian  A^nqr  (EPA)  l>  pnipoaiiig  to 
■iter  into  en  edintnieliMlw  eettlement 
to  resolve  claims  tinder  the 
Comprahensive  Enviroamentel 
Response.  GanpensBtian,  end  liabOity 
Act  of  1960,  es  emaaded  (CERCLA). 
Notice  is  being  pubhsfaed  to  infcxm  the 
public  of  the  propoasd  eettlaniaut  end  of 
the  opportunity  to  canmsnL  This 
settlement  is  Intended  to  resolve  the 
pest  liebiiity  of  one  party  for  costs 
incnned  by  EPA  at  Um  Radium 
Chemical  Company  Superfimd  Site. 

DATES:  Comments  must  be  provided  on 
or  before  November  14, 1994. 

MORBSStS:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  OfQce  of  Regional 
Counsel.  New  York/Caribbean 
Superfimd  Brandi.  Room  437, 26 
Federal  Plata.  New  York  Qty.  New 
York.  10278  and  should  refar  to:  In  Re: 
The  Radium  Chemical  Company 
Snperftmd  Site  in  Woodside,  Queens, 
New  York.  U.S.  EPA  Index  No.  n 
CERCLA-04-0214. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Environmental  Protectiim  Agency, 
OfBce  of  Ragional  Counael  New  York/ 
Caribbean  Superfimd  Branch,  Room 
437. 26  Federal  Plaxa,  New  York  Qty. 
New  York,  10278,  (212)  264-6342, 
Attention:  George  A.  Shanahan. 

8UPPUEMENTART  INFORMATION:  In 
accordance  with  Section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  die  Radium  Chemical 
Company  Superfund  Site  in  Woodside. 
Queens,  New  York.  Section  122(h)  of 
CERCLA  provides  EPA  with  authority  to 
Consider,  compromise,  and  settle  certain 
claims  for  costs  incorrad  by  the  United 
States.  The  A&Y  Realty  Carp,  is  the 
party  committed  to  participate  in  this 
settlement  through  the  sale  of  real 
property,  the  majority  of  the  proceeds  of 
which  are  to  be  remitted  to  the  United 
States  in  settlement  of  its  claims  against 
A&Y  Realty  Corp.  with  respect  to  the 
Radium  Chemical  Company  Superfund 
Site.  This  proposed  settlement 
represents  a  compromise  of  EPA's  total 
response  costs.  There  are  other  parties 
potentially  responsible  for  EPA 
response  costs  that  are  not  party  to  the 
proposed  settlement  agreement. 

A  copy  of  the  proposed  administrative 
settlement  agreement,  as  well  as 
background  inionnation  relating  to  the 
settlement,  may  be  obtained  in  person 
or  by  mail  from  EPA's  Region  n  Office 
of  Regional  Counsel,  New  York/ 
Caribbean  Superfund  Branch,  Room 
437,  26  Federal  Plaza,  New  York  Qty, 
New  York,  10278. 


I  Dated:  Smptmabm  ».  19>4. 
lUthletn  C  rsllaJMHi. 

xfeeccoTj  cunsf^^Bncy  tf  no  flBineQfOf  nospottSB 

biviskm. 

[FR  Doc  94-2538S  Filed  10-12-94;  8:45  am) 
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Qeftain  Chamicais  PranMiuitecturt 
Hotlce;  Extanslon  of  Ravtow  Period 

t  SENCY:  Environmental  Protection 
/  gency  (EPA). 
action:  Notice. 


i  JMMAnr.  EPA  is  extending  the  review 
p  Briod  for  an  additionel  90  days  for 
p  temanufoctuie  notices  (FMNs)  P-94- 
1 799,  P-94-1800.  and  P-94-1801, 
u  Oder  the  authority  of  section  5(c)  of  the 
T  oxic  Substances  Control  Act  (TSCA). 
1  he  review  period  will  now  expire  on 
E)ecember  27. 1994. , 
FDR  FURTHER  INFORMATION  CONTACT: 
^va  Schutz.  New  Chemicals  Branch, 
Oiemical  Control  Division  (7405), 
^vironmental  Protection  Agency.  Rm. 
B-611, 401 M  St.,  SW.,  Washington.  DC 
2p460,  (202)  260-8994. 
silPPI^MENTARy  INFORMATION:  On  July  1, 
1^94.  EPA  received  PMNs  P-94-1799. 
P-94-ieoO.  and  P-94-1801  for  three 
s^ibstances,  identified  as  l-amino-2- 
blitanol;  1.1'  aminodi-2-butanol:  and 
lll'.l"  Nitrilotri-2-butanol.  The 
submitter  claimed  as  confidential 
biisiness  infanuaticm:  The  production 
v  3lume,  manufacturing  process 
ii  Lformati<m,  and  some  other 
i]  ionnation.  Notice  of  receipt  of  the 
p  remanufacture  notice  has  not  yet  been 
p  iibUshed  in  the  Federal  Se|^star.  The 

0  iginal  90-day  review  period  under 
s  tction  5(a)(1)  of  the  TSCA  was 

s  heduled  to  expire  on  September  28, 

1  )94.  With  this  extension  under  section 
5  c]  of  the  TSCA.  the  90-day  review 

p  mod  is  now  schediiled  to  expire  on 
E  ecember  27. 1994. 

Based  an  its  analysis,  EPA  finds  that 
tl  tera  is  a  poesibility  that  the  substances 
s  ibmitted  for  review  in  these  PMNs 
U  ay  be  r^ulated  under  TSCA.  the 
PMN  substances  appear  to  meet  the 
Agency's  exposure-besed  critnia  tmder 
S(  ction  S(eKl)(AKiiKn)  in  that  there 
n  ay  be  substant^  human  exposure  to 
tlese  substances  in  the  form  of  chronic 
inhalation  by  a  large  number  of  woikers. 
Ipe  Agency  requires  an  extension  of  the 
review  period,  as  authorized  by  section 
51c)  of  TSCA,  to  investigate  further 
potential  ziak,  to  examine  its  regulatory 
opticms,  and  to  prepare  the  necessary 
d  ximients,  should  regiUatory  action  be 
n  quired.  Therefore,  EPA  has 
d  3termined  that  good  cause  exists  to 


eMend  the  review  period  for  an 
additional  90  days,  to  December  27. 
1994.  The  PMN  subetmoes  will  be 
vaevalualed  once  data  are  received. 

PMNs  are  avsilri^  for  pdftlic 
inspection  in  the  TSCA  Nonconfidential 
Infonnatian  Center  (NdC),  Rm.  NE- 
BG07,  EPA  headquarters,  401 M  St.. 
SW.,  Washington,  DC,  from  12  noon  to 
4  pjo^  Monday  thnnigh  Friday,  except 
legal  hohdays. 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notification. 
Dated:  September  28. 1994. 

CharlaBM.AMr. 

Director  Cbemkal  Control  DMskui.  Offleeaf 
Pollution  Pnvmtioa  and  Taxks. 

(PR  Doc.  94-25383  Piled  10-12-94;  8:45  am) 
BituNO  cooe  mo  80  r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Infonaatfon  CoUection 
Requirements  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  iniiomiatian 
collection  must  be  submitted  on  or 
before  December  12, 1994. 
ADDRESSES:  Direct  c«nments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggesdons  for  reducing  this  burden,  to: 
The  FEMA  infioimation  Collectioas 
Clearance  Officer  at  the  addrtss  below. 
and  to  Donald  Arbuckle,  Office  of 
Management  and  Budget.  3235  New 
Executive  Office  Building,  Washington. 
DC  20503.  (202)  395-7340.  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  chained  by 
calling  or  writii^  Muriel  B.  Anderson. 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street  SW.. 
Washington.  DC  20472.  (202)  646-2624. 

7>pe.-New  Collection. 

TiOe:  National  Fire  Academy  Long- 
Term  Course  Evaluation  Forms. 

Abstract:  The  National  Fire 
Academy's  long-term  evaluation 


forms — one  for  students  and  one  for  the 
student's  supervisor — will  obtain  course 
specific  feedback  regarding  impact  of 
course  content  on  job  performance.  This 
information  is  needed  to  improve 
instruction  and  content.  Demographic 
data  are  needed  to  identify  differentials 
in  course  impact. 

Type  of  Respondents:  Individuals  and 
households. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  1,634 
hours. 

Number  of  Respondents:  7,672. 

Estimated  Average  Burden  Time  per 
Response:  Student  evaluation  form  15 
minutes;  Supervisor  evaluation  form  10 
minutes. 

Frequency  of  Response:  Other — ^three 
months  after  completion  of  a  specific 
course. 

Dated:  October  4, 1994. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
(FR  Doc.  94-25364  Filed  10-12-94;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMBf  or 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980. 44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  December  12, 1994. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Arbuckle,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503.  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson, 
FEMA  Information  Collections 
Clearance  Officer.  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  EX:  20472.  (202)  646-2624. 

Type:  Reinstatement  of  3067-0100. 

Title:  Field  Reporting  System. 

Abstract:  The  integrated  field 
reporting  system  (FRS)  is  an  automated 


system  structured  to  emulate  the 
projection  and  reporting  cycle  of 
training  programs  for  Emergency 
Management  Training;  SAR.\  Title  II. 
Section  305(a);  and  Chemical  Stockpile 
Emergency  Preparedness  Program 
(CSEPP),  which  utilizes  a  system  known 
as  Computer  Assisted  Training 
Information  System  (CACTIS).  The 
system  is  designed  to  provide  States 
with  the  automated  capabilities  to 
prepare  work  plans  required  by  the 
'  comprehensive  cooperative  agreement 
(CCA);  to  capture,  store,  and  retrieve 
detailed  course  and  participant  data; 
and  to  satisfy  multiple  management 
information  and  reporting  requirements 
at  the  State,  regional,  and  national 
levels. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  Training- 
3,728  hours,  Pilot  testing-32  hours; 
Installation  of  automated  system-496 
hours;  Full  implementation,  including 
annual  training-1.740  hours. 

Number  of  Respondents:  Training  of 
1 04  State  Training  Officers  and  Exercise 
Training  Officers;  Pilot  testing  in  4 
States;  Installation  at  56  State  and 
territory  offices  and  10  FEMA  regional 
offices;  Full  implementation  in  56  States 
and  territories. 

Estimated  Average  Burden  Time  per 
Response:  Full  implementation, 
including  annual  training-31  hours. 

Frequency  of  Response:  Annually  and 
quarterly. 

Dated:  October  4. 1994. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
[FR  Doc.  94-25365  Filed  10-12-94;  8:45  am] 
BILUNQ  COOE  S71S-01-M 


FEDERAL  RESERVE  SYSTEM 

Banque  Nationaie  de  Paris,  Paris, 
France;  Application  to  Engage  in 
Nonbanking  Activities 

Banque  Nationaie  de  Paris,  Paris, 
France  (BNP).  has  applied  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  through  a  newly-formed 
wholly-owned  subsidiary,  BNP/Cooper 
Neff.  Inc.,  Radnor,  Peimsylvania 
(Company),  to  acquire  certain  assets  and 
liabilities  of  Mitsui  T&B  Options,  Inc., 
New  York,  New  York,  Cooper  Neff  & 
Associates,  L.P.,  Radnor,  Pennsylvania,  , 
and  Cooper  Neff  Technologies,  L.P., 
Radnor,  Pennsylvania,  and  to  engage  in 
the  following  activities:  1)  providing 


full-service  securities  brokerage 
services;  2)  providing  investment 
advisory  services;  3)  proprietary  trading 
in  futures  and  exchange-traded  and 
over-the-counter  options  on  foreign 
exchange  for  hedging  and  nonhedging 
purposes;  4)  acting  as  a  registered 
options  trader  on  the  Philadelphia  Stock 
Exchange  with  respect  to  options  on  the 
Australian  dollar,  British  pound, 
Canadian  dollar,  Deutsche  mark. 
European  Currency  Unit,  French  franc, 
Japanese  yen,  and  Swiss  franc;  5)  acting 
as  a  specialist  on  the  Philadelphia  Stock 
Exchange  with  respect  to  the  Australian 
dollar,  European  Currency  Unit,  and 
French  franc;  6)  selling  computer 
software  consisting  of  pricing  and  risk 
management  models,  and  providing 
related  support  services;  and  7) 
providing  futures  commission  merchant 
(FCM)  and  commodity  trading  advisor 
services,  including  executing,  buying 
and  selling  through  omnibus  accounts, 
and  offering  investment  advisory 
services  (including  discretionary 
portfolio  management),  with  respect  to 
futures  and  options  on  futures  on 
bullion,  government  securities, 
certificates  of  deposit,  other  money 
market  instruments  that  a  bank  may  buy 
and  sell  for  its  own  account,  bonds, 
interest  rates,  and  financial  indexes  on 
exchanges  previously  approved  by  the 
Board.  Company  would  not  provide 
FCM  services  with  respect  to  foreign 
currency  contracts.  BNP  also  has 
applied  pursuant  to  section  4(c)(8)  of 
the  BHC  Act,  to  acquire  Mitsui  T&B 
Futures,  Inc.,  Chicago,  Illinois  (to  be 
renamed  BNP  Futures,  Inc.),  and  to 
provide  FCM  clearing-only  services 
with  respect  to  those  contracts  for 
which  Company  would  provide 
execution  and  advisory  services.  BNP 
would  engage  in  these  activities  on  a 
worldwide  basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company;  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
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test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  batiks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particiilarly 
well  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

BMP  states  that  the  Board  previously 
has  determined  by  Regulation  that 
certain  of  the  proposed  activities,  when 
conducted  within  limitations 
established  by  the  Board  in  its 
regulations  and  in  related 
interpretations  and  orders,  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act.  See  12 
CFR  225.25(b)(15)  (full-service 
securities  brokerage);  12  CFR  (b)(4) 
(investment  advisory  services);  12  CFR 
225.25(b)(7),  CiUcorp.  72  Federal 
Reserve  Bulletin  497  (1986),  and 
Citicorp,  68  Federal  Reserve  Bulletin 
505  (1982)  (data  processing  services). 

BNP  also  maintains  that  the  Board  has 
determined  by  order  that  several  of  the 
other  proposed  activities,  when 
conducted  within  the  limitations 
established  by  the  Board  in  previous 
orders,  are  closely  related  to  banking. 
See  Sakura  Bank,  Limited,  79  Federal 
Reserve  Bulletin  723  (1993)  (providing 
execution-only,  clearing-only,  and 
investment  advisory  services,  and 
buying  and  selling  contracts  through 
omnibus  accounts,  with  respect  to 
financial  futures  and  options  on 
futures);  Hongkong  and  Shanghai 
Banking  Corporation,  75  Federal 
Reserve  Bulletin  217  (1989),  and 
Nippon  Credit  Bank.  Ltd.,  75  Federal 
Reserve  Bulletin  308  (1989)  (proprietary 
trading  of  futures  and  options  on  foreign 
exchange  for  nonhedging  and  hedging 
purposes);  Swiss  Bank,  77  Federal 
Reserve  Bulletin  126  (1991),  and  Societe 
Generale,  76  Federal  Reserve  Bulletin 
776  (1990)  (acting  as  a  specialist  and 
registered  options  trader  on  the 
Philadelphia  Stock  Exchange).  BNP 
maintains  that  Company  and  BNP 
Futures,  Inc.  would  conduct  these 
previously  approved  activities  in 
conformance  with  the  conditions  and 
limitations  established  by  the  Board  in 
prior  cases.In  order  to  approve  the 
proposal,  the  Board  must  determine  that 
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the  proposed  activities  to  be  conducted 
by  Company  and  BNP  Futures,  Inc.  "can 
reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  §  1843(c)(8).  BNP 
believes  that  the  proposal  will  produce 
public  benefits  that  outweigh  any 
potential  adverse  eH'ects.  In  particular, 
BNP  maintains  that  the  proposal  will 
enhance  competition  and  enable  BNP  to 
offer  its  customers  a  broader  range  of 
products.  In  addition,  BNP  states  that 
the  proposed  activities  will  not  result  in 
adverse  effects  such  as  an  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Govemore  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  November  7, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simunarizing  the 
evidence  that  woidd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Govemore  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5. 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-25273  Filed  10-12-94;  8:45  am) 

BILUNa  COOE  ttlO^I-f 


Chemung  Financial  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  4, 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liljerty  Street,  New  York, 
New  York  10045: 

1.  Chemung  Financial  Corporation 
and  Chemung  Acquisition,  Inc.,  both  of 
Elmira,  New  York;  to  acquire  lOO 
percent  of  the  voting  shares  of  Owego 
National  Financial  Corporation,  Owego, 
New  York,  and  thereby  indirectly 
acquire  Owego  National  Bank,  Owego, 
New  York.  In  coimection  with  this 
application,  Chemung  Acquisition,  Inc., 
has  applied  to  become  a  bank  holding 
company. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Community  First  Financial,  Inc., 
Maysville,  Kentucky;  to  merge  with 
Grant  Bancshares,  Inc.,  Dry  Ridge, 
Kentucky,  and  thereby  indirectly 
acquire  Qtizens  Bank.  Dry  Ridge, 
Kentucky. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Miimeapolis,  Minnesota  55480: 

1.  Randall  Holding  Co.,  Inc.,  Randall, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  90  percent  of  the 


voting  shares  of  Randall  State  Bank, 
Randall,  Minnesota. 

D.  Federal  Reeerre  Bank  of  Kansas 
City  (John  E.  Yorice.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  National  of  Colorado,  Inc., 
Omaha,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  Union 
Colony  Bancorporation,  Inc.,  Greeley, 
Colorado,  and  thereby  indirectly  acquire 
Union  Colony  Bank,  Greeley,  Colorado. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Casey  Bancorp,  Inc.,  Grand  Prairie, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Grand  Prairie  State 
Bank,  Grand  Prairie.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Ooc  94-2S274  Filed  10-12-94;  8:45  am) 
Biuma  COOE  tzio-ei-f 


Jack  Lowell  Easter,  et  al.;  Cttange  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  31, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Jack  Lowell  Easter,  Spencer,  Iowa; 
to  acquire  17.10  percent  of  the  voting 
shares  of  Easter  Enterprises,  Inc., 
Altoona,  Iowa,  and  thereby  indirectly 
acquire  Farmers  Trust  &  Savings  Bank, 
Spencer,  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorice,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 


1.  Martha  C.  Fricke,  Ashland. 
Nebraska;  to  acquire  47.24  percent  of 
the  voting  shares  of  Cook  Investment, 
Inc..  Beatrice.  Nebraska,  and  thereby 
indirectly  acquire  Beatrice  National 
Bank  &  Trust  Company,  Beatrice, 
Nebraska,  and  Wymore  State  Baiik. 
Wymore,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-25275  Filed  10-12-94;  8:45  am] 
BILUNQ  COOE  6210-01-F 


Fleet  Financial  Group,  Inc.,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  in  Permissible  Nont>anking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  imder  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  apphcations  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  October  31, 1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Fleet  Financial  Group,  Inc., 
Providence,  Rhode  Island;  to  engage  de 
novo  through  its  subsidiary  Fleet 
Community  Development  Corporation, 
Providence,  Rhode  Island,  in  making 
equity  and  debt  investments  in 
corporations  or  projects  designed 
primarily  to  promote  conununity 
welfare,  such  as  the  economic 
rehabiUtation  and  development  of  low- 
income  areas  by  providing  housing, 
services,  or  jobs  for  residents,  pursuant 
to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  State  Bancorporation,  Inc., 
Taos.  New  Mexico;  to  engage  de  novo 
through  its  subsidiary  Credit  Card 
Services,  Ltd.,  Las  Vegas,  Nevada,  in 
providing  credit  card  processing  and 
related  services  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1994. 
Jennifisr  J.  Jolinson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  94-25276  Filed  10-12-94;  8:45  am] 
BIUMG  CODE  «S10-01-F 


NationsBank  Corporation;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3{c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
apphcation  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 


questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  October 
24. 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  NationsBank  Corporation, 
Charlotte,  North  Carolina;  to  acquire  100 
percent  of  the  voting  shares  of 
ConsoUdated  Bank,  NaUonaT 
Association,  Hialeah,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  7, 1994. 
JennifiR-  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-25300  Filed  10-12-94;  8:45  ami 
BILUNO  CODE  a210-01-f 


FEDERAL  TRADE  COMMISSION 
[File  No.  932-3368] 

The  American  Tobacco  Company; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Stamford, 
Connecticut  based  company  from 
disseminating  ads  for  Carlton  or  any 
other  cigarettes  that  represent  that 
consumers  will  get  less  tar  or  nicotine 
by  smoking  any  number  of  cigarettes  of 
any  of  its  brands  than  by  smoking  one 
or  more  cigarettes  of  any  other  brand, 
unless  such  representations  are  both 
true  and  substantiated  by  competent 
and  reliable  scientific  evidence. 
DATES:  Comments  must  be  received  on 
or  before  December  12, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Lee  Peeler  or  Shira  D.  ModelU  FTC/ 
601  Bldg.— Rm.  4002.  Washington,  DC. 
20580.  (202)  326-3090  or  (202)  326- 
3116. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
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agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4  9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of:  The  American  Tobacco 
Company,  a  corppration. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  The 
American  Tobacco  Company,  a 
corporation,  and  it  now  appearing  that 
The  American  Tobacco  Company,  a 
corporation  (hereinafter  sometimes 
referred  to  as  "proposed  respondent"), 
is  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
The  American  Tobacco  Company,  by  its 
duly  authorized  officer,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  The  American 
Tobacco  Company  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  ofilce  and 
principal  place  of  business  located  at 
281  Tresser  Boulevard,  in  the  City  of 
Stamford.  State  of  Connecticut. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  imder  the  Equal  Access 
lo  Justice  Act. 

4.  This  agreement  shall  not  become 

Eart  of  the  public  record  of  the 
roceeding  unless  and  until  it  is 
jccepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
3f  complaint  contemplated  thereby,  will 
}e  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 


this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circimistances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  hot  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional  " 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Conmiission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 


Order 


It  is  ordered  that  respondent.  The 
American  Tobacco  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labelling,  advertising, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  cigarette  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  firom  representing,  through  the 
presents -ion  of  the  tar  ratings  of  any  of 
respondent's  brands  of  cigarettes  as  a 
numerical  multiple,  fraction  or  ratio  of 
the  tar  of  any  other  brand  of  cigarettes, 
and/or  the  visual  depiction  of  ten  packs 
or  a  carton  of  any  of  respondent's 
brands  versus  one  pack  of  any  other 
brand,  directly  or  by  implication,  that 
consiuners  will  get  less  tar  by  smoking 
ten  packs  of  any  cigarette  rated  as 
having  1  mg.  of  tar  than  by  smoking  a 
single  pack  of  any  other  brand  of 
cigarettes  that  is  rated  as  having  more 
than  10  mg.  of  tar.  For  purposes  of  this 
Order,  the  term  "cigarette'  shall  be  as 
defined  in  Section  1332  (1)  of  Title  15 
of  the  United  States  Code. 

// 

/( is  further  ordered  that  respondent. 
The  American  Tobacco  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  cormection  with  the 
manufacturing,  labelling,  advertising, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  cigarette  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  representing,  through  the 
presentation  of  the  tar  or  nicotine 
ratings  of  any  of  respondent's  brands  of 
cigarettes  as  a  numerical  multiple, 
fraction  or  ratio  of  the  tar  or  nicotine 
ratings  of  any  other  brand  of  cigarettes, 
and/or  the  visual  depiction  of  more  than 
one  pack  of  any  of  respondent's  brands 
versus  one  pack  of  any  other  brand, 
directly  or  by  implication,  that 
consimiers  will  get  less  tar  or  nicotine 
by  smoking  any  number  of  cigarettes  (or 
packs  or  cartons  of  cigarettes)  of  any  of 
respondent's  brands  than  by  smoking 
one  or  more  cigarettes  (or  packs  or 
cartons  of  cigarettes)  of  any  other  brand, 
unless  such  representation  is  true  and, 
at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  component  and  reliable 


scientific  evidence  that  substantiates  the 
representation.  For  purposes  of  this 
Order,  "component  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in 
any  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  in  the  profession  to 
yield  accurate  and  reliable  results. 

/// 

It  is  further  ordered  that  presentation 
of  the  tar  and/or  nicotine  ratings  of  any 
of  respondent's  brands  of  cigarettes  and 
the  tar  and/or  nicotine  ratings  of  any 
other  brand  (with  or  without  an  express 
or  implied  representation  that 
respondent's  brand  is  "low,"  "lower," 
or  "lowest"  in  tar  and/or  nicotine)  shall 
not  be  deemed  to  constitute  a  nimierical 
multiple,  fraction  or  ratio  and  shall  not, 
in  and  of  itself,  be  deemed  to  violate 
Paragraph  I  or  II  of  this  Order  where  no 
more  than  a  single  cigarette  or  pack  of 
respondent's  brand  is  visually  depicted 
versus  a  single  cigarette  or  pack  of  any 
other  brand. 

IV 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  AU  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 


It  is  further  ordered  that  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  operating  divisions  and  to 
each  of  its  officers,  agents, 
representatives,  or  employees  engaged 
in  the  preparation  and  placement  of 
advertisements,  promotional  materials, 
product  labels  or  other  such  sales 
materials  covered  by  this  Order. 

VI 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation,  such  as 
dissolution,  assigimient,  or  sale 
resulting  in  the  emergence  of  a 


successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

VII 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  The  American 
Tobacco  Company  ("American 
Tobacco"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  conunents  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  claims  made  by 
American  Tobacco  in  its  advertising  for 
cigarettes. 

The  Commission's  complaint  in  this 
matter  charges  American  Tobacco  with 
engaging  in  unfair  or  deceptive  practices 
in  connection  with  the  advertising  of  its 
Carlton  brand  cigarettes.  According  to 
the  complaint,  American  Tobacco 
falsely  represented,  through  the 
presentation  of  the  tar  of  its  Carlton 
product  as  a  numerical  multiple, 
fraction  or  ratio  of  the  tar  of  other 
brands  of  cigarettes,  and/ or  the  visual 
depiction  of  ten  packs  or  a  carton  of 
Carlton  cigarettes  versus  one  pack  of  the 
other  brands:  (1)  That  consumers  will 
get  less  tar  by  smoking  ten  packs  of 
Carlton  brand  cigarettes  than  by 
smoking  a  single  pack  of  the  other 
brands  of  cigarettes  depicted  in  the  ads, 
which  are  rated  as  having  more  than  10 
mg.  of  tar;  and  (2)  that  it  had  a 
reasonable  basis  for  claims  that 
consumers  will  get  less  tar  by  smoking 
ten  packs  of  Carlton  brand  cigarettes 
than  by  smoking  a  single  pack  of  the 
other  brands  of  cigarettes  depicted  in 
the  ads. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  American 
Tobacco  from  engaging  in  similar 
deceptive  and  unfair  acts  and  practices 
in  the  future. 
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Put  I  of  die  ordo*  prriifbits  Americaa 
IwMcco  fron  lepFBMntfng,  through 
certain  means  specified  in  the  order, 
that  consamas  will  get  less  tar  by 

smoking  ten  i>ack8  of  any  dgaiette  rated 
as  having  1  mg.  of  tar  than  by  smoking 
a  single  pack  of  any  other  brand  of 
cigarettes  that  is  rated  as  having  more 
than  10  mg.  of  tar. 

Part  n  of  the  order  prohibits  American 
Tobacco  from  representing,  through 
those  same  means,  that  consumers  will 
get  less  tar  or  nicotine  by  smoking  any 
number  of  cigarettes  Cor  packs  or  cartons 
of  cigarettes)  of  any  of  respondent's 
brands  dian  by  «wi«Hiig  ooe  or  more 
cigarettes  (or  packs  or  cartons  of 
cigarettes}  of  any  other  brand,  imless. 
the  representation  is  true  and.  at  the 
time  it  makes  such  claims,  American 
Tobacco  has  competent  and  reliable 
scientific  evidence  to  substantiate  the 
claims. 

Part  in  of  the  order  provides  a  limited 
"safe  harbor"  far  advntising  that 
complies  with  certain  qpedfic 
requirements  in  its  use  of  official  tar  and 
nicotine  ratings.  Specifically, 
proeentatica  of  flw  tar  end/or  nicotine 
ratings  of  any  of  American  Tobacco's 
brands  of  dgarattee  and  the  tar  and/or 
nicotine  rattegs  of  any  other  brand  diall  - 
not,  in  and  of  itsdt  be  deemed  to 
violate  Part  I  or  Part  n  of  the  order 
vdiere  no  more  than  a  shigle  dgarette  or 
pack  or  American  Tobacco's  brand  is 
visually  depicted  vemis  a  single 
cigarette  or  padc  of  any  odwr  brand. 

Put  IV  of  die  order  requires  American 
TobeOCO  to  nuHnftn  cofrios  ol  all 
materials  relied  upon  in  making  any 
representations  covered  by  the  order,  as 
well  as  all  matariab  that  contradict  or 
call  into  questiim  those  representations. 

Part  V  of  the  order  requbes  American 
Tobacco  to  distribute  copies  of  the  order 
to  each  of  its  operating  ttivisions  and  to 
various  officers,  agents,  representatives 
or  employees  of  American  Tobacco. 

Part  VI  of  the  order  requires  American 
Tobacco  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  aflect  comphance  with  the  order. 

Part  Vn  of  the  order  requires 
American  Tobacco  to  file  %vith  the 
Commission  one  or  more  reports 
detailing  compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  any  of  their  terms. 
Donalds,  dark. 
Secretary. 

(FR  Doc  M-2S333  Pikd  10-12-94: 8:45  ml 
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Macy's 

nlUIMMiO 
AfflmMNIwa 


/IjBBICY:  Federal  Trade  Oanmissioo. 
A  cnON:  Consent  order. 


fl  iMMARY:  In  settlement  of  allied 
V  olations  of  fisderal  law  prdbibiting 
u  afair  acts  and  practices  and  unfair 
D  lethods  of  competition,  this  consent 
a  rder  requires,  among  other  things,  the 
h  ew  Yorii-based  retail  department  store 
s  ibsidiaries  to  comply  with  die  Pre-Sale 
/  vaildiility  Rule  under  the  Magnusoo- 
Moss  Warranty  Act,  to  deliver  a  o^  of 
tie  consent  order  to  retail  store 
managers  involved  in  consumer  sales,  to 
iffarm  their  retail  store  managos  of 
tidr  onnpliance  reqxmsiUBtiee,  and  to 

k^  and  implement  a  program  for 
their  sales  pemmnri  about 
availability  and  location  of 

uCscturers'  warranty  information. 

DATES:  Complaint  and  Order  issued 

September  13. 1994.1 

P  M  FURTHER  INFORMATION  CONTACT: 

|<  ffirey  Klurfeld  or  Gerald  Wri^t.  FTC/ 
S  m  FruMasco  Regional  Office,  901 
K  aritet  St.  Suite  570.  San  Francisco. 
QA.  94103.  (415)  744-7920. 

4|PPtEMENTARY  INFORMATION:  On 
A^ednesday.  July  6, 1994,  there  was 
published  in  the  Federal  Register,  59  FR 
34631,  a  proposed  consent  agreement 

'ith  analysis  In  the  Matter  of  Macy's 
rtheast,  Inc.,  et  al.,  for  the  purpose  of 

lidting  public  comment  Interested 
es  were  given  sixty  (60)  days  in 

Ihich  to  submit  ccHnmoits,  suggesticms 
or  objections  regarding  the  proposed 
formof  theordo'. 

No  comments  ha^ng  been  received, 
the  Commission  has  ordered  the 
it  Buance  of  the  complaint  in  the  form 
o  tntemplated  by  the  agreement,  made 
it  i  jurisdictional  findings  and  entered 
ai  I  order  to  cease  and  desist,  as  set  forth 
ii  the  proposed  consent  agreement,  in 
d  sposition  of  this  proceeding. 

a  ec.  6. 38  SUt  721;  15  U.S.C  46;  inlerpnt 
o  apply  see  5. 38  Stat  719,  as  amsndad;  sac 

(Kb),  88  SUt.  2190;  15  U.S.C  23ia 
D  maid  S.  dark, 

Sfcretary. 

|i|R  Doe.  94-25334  Filed  10-12-94;  8:45  am] 
UNO  cooa  <no-oi-M 


IPM.C-352q 

Montgomery  Ward  A  Co.,  incorporated; 
Prohibllad  Tkwlt  PiRicfleoSi  and 
Afflrmativa  Conaetfwa  Aetlona 

AQCNCV:  Federal  Trade  Commission. 
ACTION:  Omsent  Qkder. 

SUMMMir:  In  settlement  ctf  alleged 
violatioos  of  iiadaral  law  prohil»ting 
unfair  acts  and  practices  and  unfair 
methods  of  conq>etitian,  diis  consent 
order  requires,  among  crtherthuogs,  the 
niinaia-based  retail  department  store  to 
comply  with  the  Pre-Sale  AvaikMHty 
Rule  under  the  Magnuson-Moes 
Warranty  Act,  to  driiver  a  copy  of  the 
consent  order  to  retail  store  managers 
involved  in  consumer  sales,  to  inform 
their  retail  store  managers  c^th^ 
compliance  responsibiUties,  and  to 
devel<^  and  implement  a  program  for 
instructing  their  sales  personnel  about 
the  evaUaMHty  and  location  of 
manufacturers'  warranty  infonnatioDi 

DATES:  Com{daint  and  Order  iasited 
September  13, 1994.1 

FOR  FtfflTHER  UTORMATION  CONTACT; 

Jeffrey  Khirfeld  or  Gerald  Wright.  FTO 
San  Frandsco  Regional  Office,  901 

Market  St.,  Suite  570,  San  Frandsco, 
CA.  94103.  (415)  744-7920. 

SUPPLEMENTARY  MFORMATION:  On 
Wednesday,  Jufy  6, 1994.  there  was 
publidied  in  the  Federal  Register.  59  FR 
34633.  a  proposed  consent  agreement 
with  anafysia  In  the  Matter  of 
Montgomery  Ward  &  Co..  Incorporated, 
for  the  piirpose  of  solidting  public 
comment  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuaiMe  of  the  complaint  in  the  form 
contemplated  l^  the  agreement  m«le 
its  jurisdictional  findings  and  mtered 
an  order  to  cease  and  desist,  as  set  fcnth 
in  the  i»opaeed  omsent  agreement,  in 
disposition  of  diis  proceeding. 

(Sec.  6, 38  Stat  721;  15  V3.C.  46;  interpret 

or  apply  sec  5, 38  Stat.  719,  as  amended;  sec. 

110(b),  88  Slat  2190;  15  U.SXL  2310). 

DouaMS.CIatfc, 

Secretary. 

[FR  Doc.  94-25335  Piled  10-12-94;  8:45  am) 
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[DkLC-362q 

North  American  Plastfca  Corporation, 
et  aL;  ProMbllad  Trade  Practices,  and 
Afnnnathre  Corrective  Actlona 

AGENCY:  Federal  Tnde  Commission. 
ACTION:  Consent  order. 

StIMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  an 
Illinois  corporation  and  its  officer  from 
making  unsubstantiated  degradabiUty  or 
environmental  benefit  representations 
about  their  plastic  bags  in  the  future. 
DATES:  Complaint  and  Order  issued 
September  7. 1994.» 
FOR  FURTHER  INFORMATION  CONTACT: 
Brinley  Williams,  Cleveland  Regional 
Office,  Federal  Trade  Commission,  668 
Euclid  Avenue,  Suite  520-A,  Cleveland, 
Ohio  44114,  (216)  522-4210. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  April  14, 1993  there  waa 
published  in  the  Fedoal  Register,  58  FR 
19451,  a  proposed  consent  agreement 
with  analysis  bi  the  Matter  of  North 
American  Plastics  Corporation,  et  al.,  for 
the  piopose  of  solidting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec  6. 38  Stat.  721;  15  VS.C.  46.  loterprets 

or  applies  sec  5,  38  Stat  719,  as  amended; 

15  U.S.C  45) 

Donald  S.  Qark, 

Secretiuy. 

[FR  Doc  94-25336  Filed  10-12-94;  8:45  am) 

BIUSM  CODE  STSS-Ot-M 

(DktC-3S29I 

Sears,  Roetxick  and  C04  Prohibited 
Trade  Practlcee,  and  AfRrmatlve 
Correctfve  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 


unfair  acts  and  practices  and  unfair 
methods  of  competitiaa,  this  consent 
order  requires,  among  other  things,  the 
Illinois-based  retail  (tepartment  st(n«  to 
comply  with  the  Pre-Sale  Availability 
Rule  under  the  Magnuson-Moss 
Warranty  Act.  to  deliver  a  copy  of  the 
consent  order  to  retail  store  managers 
involved  in  consumer  sales,  to  inform 
their  retail  store  managers  of  their 
compliance  responsibilities,  and  to 
develop  and  implement  a  program  for 
instructing  their  sales  personnel  about 
the  availability  and  location  of 
manufacturers'  warranty  information. 
DATES:  Complaint  and  Order  issued 
September  13. 1994.* 
FOR  FURTHER  MFORMATION  CONTACT. 
Jeffi^y  Klurfeld  or  Gerald  Wright,  FTC/ 
San  I^randsco  Regional  Office.  901 
Market  St,  Suite  570,  San  Francisco. 
CA.  94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  July  6, 1994.  there  was 
published  in  the  Federal  Register,  59  FR 
34634,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Sears, 
Roebuck  and  Co.,  for  the  purpose  of 
solidting  public  comment  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec  6, 38  Stat.  721;  15  U.S.C  46;  interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

110(b),  88  Stat.  2190;  15  U.S.C  2310). 

Donald  S.  Clark. 

Secretary. 

(FR  Doc  94-25337  Filed  10-12-94;  8:45  am] 
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{File  Na  941-00731 

Sulzer  Limited;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  ads  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subjed  to  final 


>  Copies  of  tb«  CompWni  tm)  the  DadaioD  and 
O  der  are  available  frm  tb«  Conmiaaioa's  Public 
Reference  Branch.  H-I30. 6th  Street  a  Penntylwnia 
Aienue.  N.W.,  WetMagtoc,  D.C  ZOSSO. 


>  Copies  of  the  Caaq;>ltint  and  the  Dedaioa  and 
Order  •(•  »«aUab)e  ban  the  CooniMaieB'e  Public 
Reteance  Branch,  H-130,  Sth  Street  a  Penosylvasia 
Aveane  NW.,  Wtahingtoii.  D.C  20S8a 


>  Copiea  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  PubUc 
ReferiuKe  Bnndt.  H-13a  Sth  Street  a  Peniuylvenia 
Avenua,  NW.,  WeshlngUm,  D.C  205aa 


>  Copies  of  the  Complaint  and  the  DecUion  and 
Order  are  available  from  the  Commission'*  Public 
Reference  Branch  H-130,  eth  Street  a  Pennsylvania 
Avenue  NW.,  Washington,  0.C  20580. 


Commissitm  approval,  would  require, 
among  other  things,  a  Swiss  firm  to  help 
launch  a  new  manufacturer  of 
aluminum  polyester  powder,  a 
substance  spreyed  on  jet  eng^e 
housings  to  improve  the  effidency  of 
the  engines.  The  consent  agreement 
would  resolve  FTC  antitrust  allegations 
that  Sulzer  Limited's  proposed 
acquisition  of  the  Metco  Division  of  the 
Perkin-Elmer  Corporation— would  in 
the  maricet  for  the  powder — ^risk  higher 
prices  or  restrided  supplies  worldwide. 

DATES:  Comments  must  be  received  on 
or  before  December  12. 1994. 

ADDRESSES:  Comments  should  be 
direded  to:  FTC/Office  of  the  Secretary, 
Room  159. 6th  Street  and  Pennsylvania 
Avenue  NW..  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Malester,  FTC/601  Bldg.,  room 
2224.  Washington.  DC  20580.  (202)  326- 
2682. 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commissi(Hi  Act,  38  Stat  721, 15  U.S.C 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subjed  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  b>'  the  Conunission  and  will 
be  available  for  inspection  and  copying 
at  its  prindpal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  rnntaiwjng  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed 
acquisititm  by  Sulzer  Limited  ("Sulzer") 
of  all  of  the  assets  of  the  Metco  Division 
of  The  Peridn-Elmer  Corporation 
("Metco"),  and  it  now  appearing  that 
€ulzer,  hereinafter  sometimes  referred 
to  as  "proposed  respondent",  is  willing 
to  enter  into  an  Agreement  Containing 
Consent  Order  ("Agreement")  to  divest 
certain  assets,  ceese  and  desist  from 
certain  acts,  and  to  provide  for  certain 
other  relief. 

It  is  hereby  agreed  by  and  between 
Sulzer,  by  its  duly  authorized  officers 
and  its  attorneys,  and  coimsel  for  the 
Commission  that: 

1.  Proposed  respondent  is  a 
corporation  organized,  existing,  and 
doing  business  tmder  and  by  virtue  of 
the  laws  of  Switzerland,  with  its 
prindpal  offices  located  at  CH-8401, 
Winterthur,  Switzerland. 
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2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procediual  steps;   , 

b.  The  requirement  that  the 
Gmunission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
sudi  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circimistances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  lavv  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  Order  to  divest 
and  to  cease  and  desist  in  disposition  of 
the  proceeding,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  Order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
proposed  respondent's  U.S.  counsel  as 
stated  in  this  agreement  shall  constitute 


Federal  Register  /  Vo    59,  No.  197  /  Thursday.  October  13.  1994  /  Notices 


ace.  Proposed  respondent  waives 
right  it  may  have  to  any  other 
manner  of  service.  Tlie  complaint  may 

I  used  in  construing  the  terms  of  the 
Oi  der,  and  no  agreement, 
ui  derstanding.  representation,  or 
in  erpretation  not  contained  in  the 
Q  der  or  the  agreement  may  be  used  to 
va  7  or  contradict  the  terms  of  the 
Oj  der. 

Y.  Proposed  respondent  has  read  the 
drift  of  complaint  and  Order 
CO  atemplated  hereby.  Proposed 
respondent  imderstands  that  once  the 
Oi  der  has  been  issued,  it  will  be 
re(  [uired  to  file  one  or  more  compliance 
re  )orts  showing  that  it  has  fully 
CO  nplied  with  the  Order.  Proposed 
re  pondent  further  understands  that  it 
m(  y  be  liable  for  civil  penalties  in  the 
anjount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
fiial. 

Oi  der  ^ 


i  is  ordered  That,  as  used  in  this 
Oi  ier,  the  follov^ng  definitions  shall 
ap  )ly: 

L  "Sulzer"  means  Sulzer  Limited,  its 
dii  ectors,  officers,  employees,  agents 
an  1  representatives,  its  domestic  and 
foi  eign  predecessors,  successors, 
assigns,  divisions,  subsidiaries, 
affiliates,  partnerships  and  joint 
vejitures,  and  the  directors,  officers, 
employees,  agents  and  representatives 
of  |ts  domestic  and  foreign  predecessors, 
su<:cessors,  assigns,  divisions, 
su  »sidiaries,  affiliates,  partnerships  and 
joi  It  ventures. 

J.  "Metco"  means  the  Metco  Division 
of  The  Perkin-Elmer  Corporation. 

I  >.  "Commission"  means  the  Federal 
Tr  ide  Conunission. 

).  "Acquisition"  means  the 
aci  uisition  of  certain  assets  of  Metco  by 
Su  zer. 

i.  "Aluminum  polyester  powder" 
m«  ans  a  thermal  spray  material 
coi  isisting  of  wholly  aromatic  polyester 
an  1  aluminuim  silicon  that  is  appUed 
vii  thermal  spray  equipment  to  aircraft 
tu  line  engines. 

'.  "Amdiy  2010"  means  Sulzer 's 
ah  minum  polyester  powder  marketed 
in  he  United  States  under  the  name 
'•A  mdry  2010." 

I  J.  "Sumitomo  Polyester"  means 
wl  oily  aromatic  polyester 
(p<  lyoxybenzoyl  homopolymer)  that 
Su  nitomo  Chemical  Company  Limited 
pr  duces  for  Sulzer  according  to 
Su  zer's  specifications  for  use  as  an 
in  ut  in  Amdry  2010. 

1.  "Sulzer  aluminum  silicon"  means 
th«  particular  grade  specification,  and 
tyj  e  of  aluminimi  silicon  used  in 
Ar  idry  2010. 


L  "Amdry  2010  Ingredients"  means 
Sumitomo  Polyester  and  Sulzer 
aluminimi  silicon. 

J.  "Amdry  2010  Information"  means  a 
copy  of  all  information  necessary  to 
purchase  Amdry  2010  Ingredients  and 
all  information  necessary  for  the 
manufacture  and  sale  of  Amdry  2010, 
including  but  not  limited  to: 

1.  All  product  information  related  to 
Sumitomo  Polyester  and  related  know- 
how,  including  (without  limitation)  its 
morphology,  the  name(s)  of  the 
supplier{s)  of  Sumitomo  Polyester,  all 
particle  specifications,  formulas, 
processes,  technology,  trade  secrets, 
manufacturing  information,  plans, 
drawings  and  data  and  other  tangible 
embodiments  of  know-how  used  to 
acquire  commercially  acceptable 
Sumitomo  Polyester  for  use  in  Amdry 
2010; 

2.  All  product  information  related  to 
Sulzer  aluminimn  silicon,  including 
(without  limitation)  its  morphology,  the 
name(s)  of  the  supplier(s)  of  Sulzer 
aluminum  silicon,  all  product 
specifications,  formulas,  processes, 
technology,  trade  secrets,  manufacturing 
information,  plans,  drawings  and  data 
and  other  tangible  embodiments  of 
know-how  used  to  acquire 
commercially  acceptable  Sulzer 
aluminum  silicon  for  use  in  Amdry 
2010; 

3.  All  information  related  to  the 
manufacture  of  Amdry  2010,  including 
(without  limitation)  all  production 
manuals,  training  materials,  Usts  of 
equipment  used  in  the  manufacturing 
process,  formulas,  process,  all 
manufacturing  standards  and 
procedures,  quality  control 
specifications,  technology,  trade  secrets, 
manufacturing  information,  plans, 
drawings  and  data  and  other  tangible 
embodiments  of  know-how  used  to 
manufacture  commercially  acceptable 
Amdry  2010;  and 

4.  All  information  related  to  the  sale 
of  Amdry  2010,  including  (without 
limitation)  product  brochures,  customer 
lists,  training  materials,  and  other 
tangible  embodiments  of  know-how 
used  in  the  sale  of  Amdry  2010. 

K.  "Amdry  2010  Equivalent"  means 
an  alimiinum  polyester  powder  that  is 
chemically  equivalent  to  Amdry  2010 
and  that  is  not  produced  by  Sulzer  or 
Metco. 

L.  "Original  equipment 
manufacturers"  means  General  Electric 
Aircraft  Engines  Division,  Textron 
Lycoming,  and  the  Garrett  Division  of 
Allied  Signal,  and  their  successors  and 
assigns. 

M.  "Metco  601"  means  Metco's 
aluminum  polyester  powder  marketed 
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in  the  United  States  under  the  name 
"Metco  601." 

N.  "Carbonuidum  Ekonol  Polyester" 
means  wholly  aromatic  polyester  that 
The  Carborundum  Company  produces 
for  Metco  according  to  Metco's 
specifications  for  use  as  an  input  in 
Metco  601. 

0.  "Metco  aluminum  sihcon"  means 
the  partic\ilar  grade,  specification,  and 
type  of  aluminum  silicon  used  in  Metco 
601. 

P.  "Metco  601  Ingredients"  means 
Carborundiun  Ekonol  Polyester  and 
Metco  aluminum  silicon. 

Q.  "Metco  601  Information"  means  a 
copy  of  all  information  necessary  to 
purchase  Metco  601  Ingredients  and  all 
information  necessary  lot  the 
manufacture  and  sale  of  Metco  601. 
including  but  not  limited  to: 

1.  All  product  information  related  to 
Carbonmdum  Ekonol  Polyester  and 
related  know-how.  including  (without 
limitation)  its  morphology,  the  name(s) 
of  the  suppUer(8)  of  Carborundum 
Ekonol  Polyester,  all  particle 
spedficaUons,  formulas,  processes, 
technology,  trade  secrets,  manufacturing 
information,  plans,  drawings  and  data 
and  other  tangible  embodiments  of 
know-how  used  to  acquire 
commercially  acceptable  Carborundum 
Ekonol  Polyester  for  use  in  Metco  601; 

2.  All  product  information  related  to 
Metco  aluminum  siUcon,  including 
(without  limitation)  its  morphology,  the 
name(s)  of  the  supplier(s)  of  Metco 
aluminum  silicon,  all  product 
specifications,  formulas,  processes, 
technology,  trade  secrets,  manufacturing 
information,  plans,  drawings  and  data 
and  other  tangible  embodiments  of 
know-how  used  to  acquire 
commercially  acceptable  Metco 
aluminiun  silicon  for  use  in  Metco  601; 

3.  All  information  related  to  the 
manufacture  of  Metco  601.  including 
(without  limitadon)  production 
manuals,  training  materials,  lists  of 
equipment  used  in  the  manufacturing 
process,  formulas,  process,  all 
manufacturing  standards  and 
procedures,  quahty  control 
specifications,  technology,  trade  secrets, 
manufacturing  information,  plans, 
drawings  and  data  and  other  tangible 
embodiments  of  know-how  used  to 
manufacture  commercially  acceptable 
Metco  601;  and 

4.  All  information  related  to  the  sale 
of  Metco  601,  including  (without 
limitation)  product  brochures,  customer 
lists,  training  materials,  and  other 
tangible  embodiments  of  know-how 
used  in  the  sale  of  Metco  601. 

R.  "Metco  601  Equivalent"  means  an 
aluminum  polyester  powder  that  is 
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chemically  equivalent  to  Metco  601  and 
that  is  not  produced  by  Metco  or  Sulzer. 
It  ia  ordered  Thai: 

A.  Sulzer  shall,  absolutely  and  in 
good  faith,  divest  the  Amdry  2010 
Information  within  six  (6)  months  of  the 
date  this  Order  becomes  final  to  an 
acquirer  that  will  develop,  manufacture, 
sell,  and  seek  original  equipment 
manufacturers'  approvals  for  an  Amdry 
2010  Equivalent.  Sulzer  shall  divest 
only  to  an  acquirer  that  receives  the 
prior  approval  of  the  Commission,  and 
only  in  a  manner  that  receives  the  prior 
approval  of  the  Commission. 

B.  Sulzer  shall  provide  aU  additional 
assistance,  information  and  know-how 
reasonably  necessary  to  the  acquirer  of 
the  Amdry  2010  Information  to  help 
such  acquirer  receive  all  product 
approvals  from  the  original  equipment 
maniifacturers  necessary  for  the 
purchase  of  an  Amdiy  2010  Equivalent 
by  such  original  equipment 
manufacturers  or  l^  any  other  person 
pursuant  to  standards  and  qualifications 
established  by  such  manufacturer.  Such 
assistance  shall  include  but  not  l>e 
limited  to  the  following: 

1.  Paying  all  costs  of  testing  by  or  for 
the  original  equipment  manufacturers 
for  product  approvals  of  an  Amdry  2010 
Equivalent; 

2.  Providing  any  training  relevant  to 
the  production  of  an  Amdry  2010 
Equivalent  to  the  acquirer; 

3.  Offering  any  technical  assistance 
necessary  to  assist  the  acquirer  in  its 
development  of  an  Amdry  2010 
Equivalent;  and 

4.  Any  additional  information  or 
know-how  reasonably  necessary  to  the 
acquirer. 

C  Sulzer  shall  submit  to  the 
Commission,  within  nine  (9)  months  of 
the  date  the  Commissicm  approves  the 
divestiture  of  the  Amdry  2010 
Information,  an  affidavit  from  each  of 
the  original  equipment  manufacturers 
certifying  that  each  such  manufacturer 
has  either  (1)  individually  approved  an 
Amdry  2010  Equivalent  manufactured 
by  the  Commission-approved  acquirier 
of  the  Amdry  2010  Information  for  all 
uses  for  which  Amdry  2010  is  approved 
by  such  original  equipment 
manufacturer,  or  (2)  individually 
approved  any  other  person's  aluminum 
polyester  powder  for  all  uses  for  which 
Amdry  2010  is  approved  by  such 
original  equipment  manufacturer  and 
that  such  manufacturer  is  not  interested 
in  approving  an  Amdry  2010  Equivalent 
maniifacttired  by  the  Commission- 
approved  acquirer  of  the  Amdry  2010 
Information  for  all  uses  for  which 
Amdry  2010  is  approved  by  such 
original  equipment  manufacturer 


D.  The  purpose  of  the  divestiture  of 
the  Amdiy  2010  Information  is  to  enable 
the  acquirer  to  become  a  viable 
competitor  in  the  almniniun  polyester 
powder  market  and  to  remedy  the 
lessening  of  competition  resulting  from 
the  acquisition  as  alleged  in  the 
Commission's  complaint 

m 

It  is  further  ordered  That: 
A.  If  Sulzer  has  (1)  not  divested  the 
Amdry  2010  Information  within  six  (6) 
months  of  the  date  this  Order  becomes 
final,  or  (2)  not  submitted  affidavits  as 
required  by  Paragraph  n.C.  of  this 
Order,  within  nine  (9)  months  of  the 
date  the  Commission  approves  the 
divestiture  of  the  Amd^  2010 
Information,  then  the  Commission  may 
appoint  a  trustee  to  divest  both  the 
Amdry  2010  Information  and  the  Metco 
601  Information  only  to  an  acquirer  that 
receives  the  prior  approval  of  the 
Commission,  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  of  the  Amdry  2010 
Information  and  the  Metco  601 
Information  is  to  enable  the  acquirer  to 
become  a  viable  competitor  in  the 
aluminum  polyester  powder  market, 
and  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission's  complaint.  In  the  event 
the  Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  Section  5 
(7)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C  45(7),  or  any  other  statute 
enforced  by  the  Commission,  Sulzer 
shall  consent  to  the  appointment  of  a 
trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  appoint  a  trustee  under  this 
Paragraph  shall  preclude  the 
Commission  or  the  Anomey  General 
from  seeking  dvil  penalties  or  any  other 
rehef  available  to  it.  inc]\.('.ing  a  court- 
appointed  trustee,  purs  la  it  to  Section  5 
(fl  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  ar:y  failure  by 
respondent  to  comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  in.A.  of  this  Order, 
respondent  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Sulzer. 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  the  marketing  or 
manufecturing  of  chemicals.  If 
respondent  has  not  opposed,  in  writing. 
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including  the  reasons  for  opposing,  the 
selection  of  any  proposed  trustee  within 
ten  (10)  days  after  notice  by  the  staH  of 
the  Conunission  to  respondent  of  the 
identity  of  any  proposed  trustee, 
respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
both  the  Amdry  2010  Information  and 
the  Metco  601  Information  and  to  take 
all  such  steps  as  may  be  feasible  and 
necessary  to  assist  the  acquirer  of  the 
Amdry  2010  Liformation  and  the  Metco 
601  Information  to  receive  all  product 
approvals  from  the  original  equipment 
manufacturers  necessary  for  the 
purchase  of  an  Amdry  2010  Equivalent 
ot  a  Metco  601  Equivalent  by  such 
manufacturer  or  by  any  other  person 
pursuant  to  standards  and  qualifications 
estabUshed  by  such  manufacturer.  Such 
assistance  shall  include  but  not  be 
limited  to  the  following: 

a.  Requiring  respondent  to  pay  all 
costs  of  testing  by  or  for  the  original 
equipment  manufacturers  for  product 
approvals  of  an  Amdry  2010  Equivalent 
or  a  Metco  601  Equivalent; 

b.  Requiring  respondent  to  provide 
any  training  relevant  to  the  production 
of  an  Amdry  2010  Equivalent  or  a  Metco 
601  Equivalent  to  the  acquirer; 

c.  Requiring  respondent  to  offer  any 
technical  assistance  necessary  to  assist 
the  acquirer  in  its  development  of  an 
Amdiy  2010  Equivalent  or  a  Metco  601 
Equivalent;  and 

d.  Requiring  respondent  to  provide 
any  additional  information  or  know- 
how  reasonably  necessary  to  the 
acquirer. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  responde'nt 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  of  both  the  Amdry  2010 
Information  and  the  Metco  601 
Information  and  to  provide  the 
additional  assistance  as  required  by 
Parap'aph  III.B.2.  of  this  Order. 

4.  From  the  date  of  appointment,  the 
trustee  shall  have  twelve  (12)  months  to 
divest  both  the  Amdry  2010  Information 
and  the  Metco  601  Information,  to 
provide  all  additional  assistance 
reasonably  necessary  to  the  acquirer, 
and  to  submit  afTidavits  to  the 
Commission  from  each  of  tlie  original 
equipment  manufacturers  certifying  that 
each  has  individually  approved  the 
Amdry  2010  Equivalent  or  the  Metco 
601  Equivalent  manufactured  by  the 


C«|mmisssion-approved  acquirer  of  the 
idry  2010  Information  and  the  Metco 
6(11  Information  for  all  uses  for  which 
Aiidry  2010  or  Metco  601  is  approved 
h4  such  original  equipment 
nijnufacturer,  and  if  such  affidavits  are 
not  submitted,  the  trustee  shall  have  an 
ac  ditional  six  (6)  months  thereafter  to 
ac  :omplish  the  divestiture  of  both  the 
A  adry  2010  Information  and  the  Metco 
601  Information,  to  provide  the 
additional  assistance,  and  to  submit  the 
af  idavits.  If,  however,  at  the  end  of  the 
at  ditional  six  (6)  month  period,  the 
tr  istee  beheves  that  the  original 
ec  uipment  manufacturers  will  approve 
the  Amdry  2010  Equivalent  or  the 
M  itco  601  Equivalent  manufactured  by 
th  5  Commission-approved  acquirer  of 
th  5  Amdry  2010  Information  and  the 
M  ;tco  601  Information  for  all  uses  for 
w  lich .Amdry  2010  or  Metco  601  is 
ap  sroved  by  such  original  equipment 
m  nufacturer,  and  will  submit  said 
af  idavits  to  the  Commission  wathin  a 
re  isonable  time,  the  time  period  for 
ap  provals  and  submission  of  affidavits 
m  y  be  extended  by  the  Conunission,  or, 
in  the  case  of  a  court-appointed  trustee, 
bj  the  court;  provided,  however,  the 
C(  mmission  may  extend  this  period 
or  ly  two  (2)  times. 

j.  The  trustee  shall  have  full  and 
cc  [nplete  access  to  the  personnel,  books, 
re  :ords  and  facihties  related  to  the 
A:  tidry  2010  Information  and  the  Metco 
6(  1  Iriformation,  or  to  any  other  relevant 
in  brmation,  as  the  trustee  may  request. 
R<  spondent  shall  develop  such  financial 
or  other  information  as  such  trustee  may 
re  juest  and  shall  cooperate  with  the 
tn  [stee.  Respondent  shall  take  no  action 
to  interfere  with  or  impede  the  trustee's 
ac  :omplishment  of  the  divestitiue  of  the 
A  ndry  2010  Information  and  the  Metco 
6(  1  Information,  the  provision  of 
a(  ditional  assistance  to  the  acquirer, 
ar  d  the  approval  of  the  Amdry  2010 
E<  uivalent  or  the  Metco  601  Equivalent 
b}  the  original  equipment 
m  uiufacturers.  Any  delays  caused  by 
th  3  respondent  shall  extend  the  time  for 
th  J  divestiture  of  the  Amdry  2010 
In  brmatioii  and  the  Metco  601 
In  brmation,  the  additional  assistance  to 
tfa  i  acquirer,  and  the  approvals  by  the 
oi  ginal  equipment  manufacturers, 
ui  der  this  Paragraph  in  an  amount 
e<  ual  to  the  delay,  as  determined  by  the 
O  rnmission,  or,  for  a  court-appointed 
tr  istee,  by  the  court. 

B.  The  trustee  shall  use  his  or  her  best 
ef  brts  to  negotiate  the  most  favorable 
pi  ice  and  terms  available  in  each 
cc  ntract  that  is  submitted  to  the 
Ci  immission,  subject  to  respondent's 
a)  solute  and  unconditional  obligation  to 
d  vest  at  no  minimum  price.  If  the 
tr  istee  receives  bona  fide  offers  fi-om 


more  than  one  acquiring  entity,  and  if 
the  Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  such  entities  selected  by 
respondent  from  among  those  approved 
by  the  Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  respondent,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
divestiture  and  all  expenses  incurred. 
After  approval  by  the  Commission  and, 
in  the  case  of  a  court-appointed  trustee, 
by  the  court,  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  at  the  direction  of  Sulzer  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divestiture  of  the  Amdry  2010 
Information  and  the  Metco  601 
Information  and  submission  of  the 
required  affidavits  from  the  original 
equipment  manufacturers. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages,  or 
liabilities  arising  out  of,  or  in 
coimection  with,  the  performance  of  the 
trustee's  duties,  including  all  reasonable 
fees  of  counsel  and  other  expenses 
incurred  in  coimection  with  the 
preparation  for,  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabilities, 
losses,  damages,  claims,  or  expenses 
result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  c  .fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  this  Paragraph  of  this 
Order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  of  the  Amdry 
2010  Information  and  the  Metco  601 
Information,  the  provision  of  all 
additional  assistance  reasonably 
necessary  to  the  acquirer,  and  the 


submission  of  affidavits  by  each  of  the 
original  equipment  manufacturers  as 
required  by  this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Amdry  2010  Information 
and  the  Metco  601  Information. 

12.  The  trustee  shall  report  in  writing 
to  respondent  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accompUsh  the 
divestiture. 

IV 

It  is  further  ordered  That: 

A.  For  a  ten  (10)  year  period 
commencing  on  the  date  this  Order 
becomes  final,  Sulzer  shall  not  enter 
into,  obtain,  make,  carry  out  or  enforce 
any  exclusive  agreements  with 
Sumitomo  Chemical  Company  Limited 
or  otherwise  take  any  action 
whatsoever,  directly  or  indirectly,  that 
would  prevent  Sumitomo  Chemical 
Company  Limited  from  selling 
Sumitomo  Polyester  to  any 
Commission-approved  acquirer  of  the 
Amdry  2010  Information.  Within  thirty 
(30)  days  after  the  order  becomes  final, 
respondent  shall  provide  a  copy  of  the 
order  to  each  person  at  Siunitomo 
Chemical  Company  Limited  with  whom 
respondent  has  contact  in  coimection 
with  the  purchase  of  Sumitomo 
Polyester. 

B.  If  a  trustee  is  appointed  and  the 
Metco  601  Information  is  divested 
pursuant  to  Paragraph  m.A.  of  this 
Order,  then  for  a  ten  (10)  year  period 
commencing  on  the  date  the  Metco  601 
Information  is  divested,  Sulzw  shall  not 
enter  into,  obtain,  make,  carry  out  or 
enforce  any  exclusive  agreements  with 
The  Carborundum  Company  or 
otherwise  take  any  action  whatsoever, 
directly  or  indirectly,  that  would 
prevent  The  Carborundum  Company 
from  selling  Carborundiun  Ekonol 
Polyester  to  any  other  persons.  Within 
thirty  (30)  days  after  the  trustee  is 
appointed,  respondent  shall  provide  a 
copy  of  this  Order  to  each  person  at  The 
Carbonuidum  Company  with  whom 
respondent  or  Metco  has  contact  in 
connection  with  the  purchase  of 
Carlx>rundum  Ekonol  Polyester. 


It  is  further  ordered  That,  for  a  period 
often  (10)  years  from  the  date  this  Order 
becomes  final,  respondent  shall  not, 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  at  the  time 
of  such  acquisition  engaged  in,  or 


within  the  six  months  preceding  such 
acquisition  engaged  in.  the  manufacture, 
sale,  or  distribution  of  aluminum 
polyester  powder  in  the  United  States; 
or 

B.  Acquire  any  assets  used  for  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  manufacture,  sale,  or 
distribution  of  aluminum  polyester 
powder  in  the  United  States. 

VI 

It  is  further  ordered  That: 

A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final  and  every 
sixty  (60)  days  thereafter  imtil 
respondent  has  fully  complied  with  the 
provisions  of  Paragraphs  II.  and  III.  of 
this  Order,  respondent  shall  submit  to 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  it  intends  to  comply, 
is  complying,  or  has  comphed  with 
Paragraphs  II.  and  m  of  this  Order. 
Respondent  shall  include  in  its 
compliance  reports,  among  other  things 
that  are  required  fit>m  Ume  to  time,  a 
full  description  of  the  efforts  being 
made  to  comply  with  Paragraphs  fl.  and 
m.  of  the  order,  including  a  description 
of  all  substantive  contracts  or 
negotiations  for  the  divestitiu^  and  the 
identity  of  all  parties  contacted. 
Respondent  shall  include  in  its 
compliance  reports  copies  of  all  vnitten 
commiuiications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  the  divestiture. 

B.  One  (1)  year  bom  the  date  this 
Order  becomes  final,  and  aimually  for 
the  next  nine  (9)  years  on  the 
anniversary  of  the  date  this  Order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may  require, 
respondent  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  maimer  and  form  in 
which  it  has  compUed  and  is  complying 
with  Paragraphs  fv.  and  V.  of  this 
Order. 

VII 

It  is  further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  respondent  that  may  aiTect 
compliance  obligations  arising  out  of 
the  Order. 


vra 

It  is  further  ordered  That,  for  the 
purpose  of  determining  or  seeming 
comphance  with  this  Order,  subject  to 
any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  Sulzer  made  to  its  General 
Counsel,  respondent  shall  permit  any 
duly  authorized  representatives  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  Order,  and 

B.  Upon  five  (5)  days  notice  to 
respondent  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  or  employees  of 
respondent,  who  may  have  counsel 
present  regarding  such  matters. 

Anaysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  provisionally 
accepted  an  agreement  containing  a 
proposed  Consent  Order  from  Sulzer 
Limited  ("Sulzer"),  which  requires 
Sulzer  to  divest  a  copy  of  all  product 
information  regarding  Amdry  2010,  an 
aluminum  polyester  powder,  to  a 
Commission-approved  acquirer  and  to 
assist  such  acquirer  in  its  efforts  to 
produce  and  sell  an  Amdry  2010 
equivalent  powder  ("Amdry  2010 
Equivalent"). 

The  proposed  Consent  Order  has  been 
placed  on  the  pubhc  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  preriod  will  become  part  of 
the  pubhc  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

On  April  18,  1994.  Sulzer  and  The 
Perkin-Elmer  Corporation  ("Perkin- 
Elmer")  entered  into  an  agreement 
whereby  Sulzer  agreed  to  p'orchase  all  of 
the  assets  of  Perkin-Elmer's  Metco 
Division  ("Metco").  The  proposed 
complaint  alleges  that  the  proposed 
acquisition,  if  consummated,  would 
constitute  a  violation  of  Section  7  of  the 
Clayton  Act,  as  amended,  15  U.S.C.  18, 
and  Section  5  of  the  FTC  Act,  as 
amended,  15  U.S.C.  45,  in  the  market  for 
the  manufacture  and  sale  of  aluminum 
polyester  powder  in  the  United  States. 
Sulzer's  powder  is  marketed  as  Amdry 
2010  and  Metco's  powder  is  marketed  as 
Metco  601.  The  proposed  Consent  Order 


would  remedy  the  alleged  violation  by 
requiring  Sulzer  to  establish  a  new 
competitor  in  the  business  of 
manufacturing  and  selling  aluminum 
polyester  powder  and  to  assist  such 
competitor  to  receive  the  necessary 
product  approvals  from  three  original 
equipment  manufacturers  ("OEMs"). 
Thus,  Sulzer  will  be  required  to  replace 
the  competition  lost  due  to  its 
arauisition  of  Metco. 

The  proposed  Ck>nsent  Order  provides 
that  within  six  (6)  months  of  the  Order 
becoming  final,  Sulzer  shall  divest  to  a 
CmnmissioQ-approved  acquirer  a  copy 
of  all  information  necessary  to  purchase 
ingredients  for,  manufacture,  and  sell 
aluminum  pol3rester  powder  (Amdry 
2010  Information")  and  to  assist  such 
acquirer  in  its  efforts  to  manufacture  an 
equivalent  aluminum  polyester  powder. 
The  divestiture  of  the  Amdry  2010 
Information  shall  be  made  only  to  an 
acquirer  that  receives  the  prior  approval 
of  the  Commission  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission.  Sulzer  shall  provide 
all  additional  assistance,  information, 
and  know-how  reasonably  necessary  to 
the  acquirer  to  help  such  acquirer 
receive  all  product  approvals  from  three 
OEMs  necessary  for  the  purchase  of  an 
Amdry  2010  Equivalent  by  such  OEMs. 
The  three  OEMs  included  in  the  Order 
are  General  Electric  Aircraft  Engines 
EHvision,  Textron  Lycoming,  and  the 
Garrett  Division  of  Allied  Signal.  Sulzer 
shall  submit  an  affidavit  from  each  OEM 
to  the  Commission,  certifying  that  eadi 
OEM  has  either  approved  the  Amdry 
2010  Equivalent  or  approved  another 
person's  aluminum  polyester  powder. 

In  the  event  that  Sulzer  has  not 
divested  the  Amdry  2010  Information 
within  six  (6)  months  of  the  date  the 
Order  becomes  final,  or  submitted  the 
required  affidavits  to  the  Commission 
within  nine  (9)  months  of  the  date  the 
Commission  approves  the  divestiture, 
then  the  proposed  Consent  Order 
provides  that  Sulzer  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  divest  the  Amdry  2010 
Information  and  a  copy  of  all  product 
information  relating  to  Metco  601 
("Metco  601  Information")  to  a 
Commission-approved  acquirer.  The 
trustee  shall  also  have  the  authority  to 
take  such  steps  as  may  be  feasible  and 
necessary  to  assist  the  acquirer  to 
receive  approvals  from  the  three  OEMs 
for  an  Amdry  2010  or  a  Metco  601      ~ 
equivalent  powder. 

Under  the  provisions  of  the  Consent 
Order.  Sulzer  is  also  required  to  provide 
to  the  Commission  a  report  of  its 
compliance  with  the  divestiture 
provisions  of  the  Order  within  sixty  (60) 
days  following  the  date  this  Order 
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be(  omes  final,  and  every  sixty  (60)  days 
thveafter  until  Sulzer  bias  completely 
divested  the  Amdry  2010  Information 
and  sulmiitted  the  required  affidavits  to 
tha  Commission,  or  consented  to  the 
appointment  of  a  trustee  to  do  the  same. 
Th^  proposed  Order  will  also  prohibit 
Sulzer,  for  a  period  often  (10)  years, 
from  acquiring,  without  Federal  Trade 
Commission  approval,  any  stock  in  any 
coijcem  jengaged  in  the  manufacture, 
sal0,  or  distribution  of  aluminum 
polyester  powder  in  the  United  States, 
or  Any  assets  used  for  the  manufacture, 
sal^,  or  distribution  of  aluminum 
poKester  powder  in  the  United  States. 

One  year  from  the  date  the  Order 
beoomes  final  and  annually  thereafter 
for  pine  (9)  years,  Sulzer  will  be 
reqpred  to  provide  to  the  Commission 
a  report  of  its  compliance  with  the 
Coftsent  Order.  The  Consent  Order  also 
ires  Sulzer  to  notify  the 

ission  at  least  thirty  (30)  days 
r  to  any  change  in  the  structure  of 
r  resulting  in  the  emergence  of  a 
successor. 

"the  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
pro  posed  Order,  and  it  is  not  intended 
to  ( onstitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Dodald  S.  Qaric 
Sec  "etary. 


IFR 


am.  NO  COM  «78»-»1-4l 


Doc.  94-25338  Filed  10-12-94;  8:45  am) 


DE  >ARTMENT 


HUMAN 


OF  HEALTH  AND 
SERVICES 


Ce  Iters  for  Disease  Control  and 
Pn  vention 

Co  nmittses;  Establishment,  Renewal, 
Tei  mtaurtlon,  etc.:  Breast  and  Cervical 
Cancer  Early  Detection  and  Control 
Advisory  Committee 

Hurstiant  to  the  Federal  Advisory 
Coiimittee  Act.  Public  Law  92-463,  as 
amended  (5  U.S.C.  App.  2),  the  Centers 
forjDisease  Control  and  Prevention 
(CI  C)  announces  the  establishment  by 
the  Director  of  CDC,  on  September  12, 
1994,  of  the  following  Federal  advisory 
committee: 

I  designation:  Breast  and  Cervical 
Cai  tcer  Early  Detection  and  Control 
Ad  /isory  Committee. 

/  urpose:  The  Breast  and  Cervical 
Cai  icer  Early  Detection  and  Control 
Ad  risory  Committee  will  coordinate  the 
act  vities  of  the  agencies  of  the  Public 
Hei  ilth  Service  (and  other  appropriate 
Fe(  eral  agencies)  that  are  carried  out 
tov  ard  achieving  the  objectives 
est  iblished  by  the  Secretary  of  Health 


and  Human  Services  (HHS)  for 
reductions  in  the  rate  of  mortality  frttm 
breast  and  cervical  cancer  in  the  United 
States  by  the  year  2000. 

The  Committee  will  provide  advice 
and  guidance  to  the  Secretary  of  HHS, 
the  Assistant  Secretary  for  Health,  and 
the  Director  of  CDC,  regarding  the  early 
detecticm  and  control  of  breast  and 
cervical  cancer  and  evaluate  HHS' 
current  breast  and  cervical  cancer  early 
detection  and  control  activities.  The 
Committee  will  make  recommendations 
regarding  national  program  goals  and 
objectives;  implementation  strategies; 
program  priorities  including 
surveillance;  epidemiologic 
investigations;  education  and  training; 
information  dissemination;  professional 
interactions  and  collaborations;  and 
policy. 

Dated:  September  14, 1994. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc  94-25290  Filed  10-12-94:  8:45  am] 
BIUJNQ  CODE  4163-1«-M 


Food  and  Drug  Administration         « 

Conference  on  FDA-Regulated 
Products  and  Pregnant  Women;  Notfce 
of  Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  Office  of  Women's  Health.  FDA. 
in  cooperation  with  the  Office  on 
Women's  Health,  Public  Health  Service; 
the  National  Institute  of  Child  Health 
and  Hiunan  Development,  and  the 
Office  of  Research  on  Women's  Health. 
National  Institutes  of  Health;  and  the 
Centers  for  Disease  Control  and 
Prevention,  is  sponsoring  a  public 
meeting  to  gather  consumers  and 
representatives  from  academia, 
industry,  and  government  to  discuss  the 
scientific,  legal,  and  ethical  issues 
associated  with  testing  FDA-regulated 
products  in  pregnant  women. 
DATES:  The  public  meeting  will  be  held 
on  Monday,  Novembw  7  and  Tuesday. 
NovembCT  8, 1994,  from  8  a.m.  to  5:30 
p.m.  Registration  is  recommended  by 
October  26, 1994.  An  opportunity  for 
public  comment  is  planned  on 
November  7, 1994,  from  1:30  p.m.  to 
2:30  p.m.  Submit  written  notices  of 
participation  by  October  31, 1994. 
ADDRESSES:  The  public  meeting  will  i>e 
held  at  the  Hyatt  Regency  Crystal  City 
Hotel,  2799  Jefferson  Davis  Hwy., 


Arlington,  VA  22202,  703-418-1234. 
Those  persons  interested  in  attending 
the  conference  should  return 
registration  forms  by  mail  to  Michelle 
Priester,  KRA  Corp.,  1010  Wayne  Ave., 
suite  850,  Silver  Spring,  MD  20910, 
301-495-1591,  FAX  301-495-9410. 
Participants  who  wish  to  speak  during 
the  public  comment  session  should 
send  name,  affiliation,  address,  and 
phone  number  to  the  contact  person 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  C.  Gross  or  Elyse  I.  Summers, 
Food  and  Drug  Administration,  Office  of 
External  affairs  (HF-24),  5600  Fishers 
Lane,  Rcckville,  MD  20857,  301-443- 
3390. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  include  discussions  on:  (1) 
The  scope  of  the  use  of  and  the  need  for 
medical  intervention  in  pregnancy,  (2) 
the  extent  to  which  the  physiologic 
changes  of  pregnancy  alter  the 
metabolism  of  drugs  in  pregnant 
women,  (3)  the  application  of  scientific, 
legal,  and  ethical  concepts  that  apply  to 
clinical  trials  in  pregnant  women,  and 
(4)  strategies  to  promote  research  and 
collection  of  information  on  the  use  of 
drugs,  biologies,  and  devices  in 
pregnant  women  and  their  effects  on  the 
fetus. 

Dated:  October  6, 1994. 
William  K.  Hubbard, 

In  terim  Depu  ty  Com  m  issionerfor  Policy. 
[FR  Doc.  94-25298  Filed  10-12-94;  8:45  am] 

BILUNO  CODE  4160-01-F 


Health  Care  Financing  Administration 

[MB-84-CN] 

RIN  0938-AG77 

Medicaid  Program;  Charges  for 
Vaccine  Administration  Under  the 
Vaccines  for  Children  (VFC)  Program 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correction  of  notice  with 
comment  period. 

SUMMARY:  On  October  3, 1994,  we  issued 
in  the  Federal  Register  (59  FR  50235)  a 
notice  with  conunent  period  that  listed, 
by  State,  the  interim  regional  maximum 
charges  that  providers  may  impose  for 
the  administration  of  pediatric  vaccines 
to  Federally  vaccine-eligible  children 
under  the  Pediatric  Immunization 
Distribution  Program,  more  commonly 
known  as  the  Vaccines  for  Children 
(VFC)  program.  This  notice  also 
specified  the  methodology  that  HCFA 
used  to  establish  the  maximum 
administration  charges  and  options  that 
States  could  use. 


In  that  notice,  we  inadvertently  failed 
to  specify  the  comment  period  closing 
date  and  the  addresses  for  submittal  of 
public  comments.  The  omitted 
information  follows: 

Comment  period:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  December  12, 
1994. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  MB- 
84-NC.  P.O.  Box  7518,  Baltimore,  MD 
21207-0518. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
S\V..  Washington,  DC  20201,  or 

Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-84-NC.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309--G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  EX:  20503 
Attn:  Laura  Oliven.  HCFA  Desk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marge  Sciulli,  (410)  966-0691. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  October  6, 1994. 
Michael  W.  Carleton, 
Acting  Deputy  Assistant  Secretary  for 
Information  Resources  Management. 
IFR  Doc.  94-25373  Filed  10-12-94:  8:45  ami 
BILUNQ  CODE  412(M)1-P 


Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 


Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register,  Vol.  59,  No.  60,  pp.  14634- 
14637,  dated  Tuesday,  March  29, 1994) 
is  amended  to  reflect  changes  in  the 
structure  of  the  Office  of  Managed  Care 
(OMC).  The  OMC-level  fimcticjnal 
statement  has  been  republished  because 
of  a  change  in  administrative  codes. 

The  specific  amendments  to  Part  F  are 
as  follows: 

•  Section  F.10.A.6.  (Organization)  is 
amended  to  read  as  follows: 

6.  Office  of  Managed  Care 

a.  Program  Support  Team 

b.  Medicaid  Managed  Care  Team 

c.  Data  Development  and  Support 
Team 

d.  Beneficiary  Access  and  Education 
Team 

e.  Program  Policy  and  Improvement 
Team 

f.  Medicare  Payment  and  Audit  Tesm 

g.  Operations  and  Oversight  Team 

(1)  Operations  A  Team 

(2)  Operations  B  Team 

(3)  Operations  C  Team 

•  Section  F.20.A.6.  (Functions)  is 
amended  by  deleting  the  statement  and 
substructure  in  their  entirety  and 
replacing  them  with  the  new  functional 
statements.  The  new  functional 
statements  read  as  follows: 

6.  Office  of  Managed  Care  (FAD) 

•  Provides  national  direction  and 
executive  leadership  for  managed  health 
care  operations,  including  Health 
Maintenance  Organizations  (HMOs). 
Prepaid  Health  Plans  (PHPs),  Primary 
Care  Case  Management  programs. 
Competitive  Medical  Plans  (CMPs),  and 
other  Capitated  Health  organizations. 

•  Serves  as  the  departmental  focal 
point  in  the  areas  of  managed  health 
care  plan  qualification,  including 
quality  assurance,  ongoing  regulation. 
State  and  employer  compliance  efforts. 
Medicare  and  Medicaid  HMO,  Medicare 
CMP  contracting  and  Medicaid  freedom 
of  choice  waivers. 

•  Develops  national  managed  care 
policies  and  objectives  for  the 
development,  qualification,  and  ongoing 
compliance  of  HMOs  and  CMPs. 

•  Plans,  coordinates,  and  directs  the 
development  and  preparation  of  related 
legislative  proposals,  regulatory 
proposals,  and  policy  documents. 

•  Formulates,  evaluates,  and  prepares 
pohcies,  specifications  for  regulations, 
instructions,  preprints,  and  procedures 
related  to  managed  health  care. 

•  Makes  recommendations  for 
legislative  changes  to  improve  managed 
health  care  program  policy. 
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a  Program  Support  Team  (FAD-1) 

•  Develops,  coordinates,  and 
implements  the  Office  of  Managed  Care 
(CMC)  staff  utilization  programs 
including:  employee  development  and 
training,  employee  performance, 
personnel  admioistration,  recruitment, 
selection,  placement,  and  position 
control. 

•  Develops,  coordinates,  and 
implements  CMC's  internal  financial 
management  program,  including 
formulation,  justification,  and  execution 
of  the  OMC  budget  and  coordination  of 
CMC  contracts  and  cooperative 
agreement  expenditures. 

•  Processes  and  implements  all  OMC 
program  and  administrative  delegations 
of  authority  and  serves  as  the  focal  point 
for  all  delegations  of  authority  issues 
concerning  OMC. 

•  Coordinates  OMC  involvement  in 
outside  audit  activity  (e.g.  Office  of 
hispector  General,  the  General 
Accounting  Office). 

•  Coordinates  and  tracks  the  Freedom 
of  Information  Act  requests  for  OMC. 

•  Coordinates  the  controlled 
correspondence,  assignments, 
congressional,  and  public  inquires 
related  to  OMC;  coordinates  preparation 
of  replies  for  the  signature  of  the 
Secretary  of  the  Department  of  Health 
and  Hiunan  Services,  the  Health  Care 
Administration  (HCFA)  Administrator. 
OMC  Director,  and  other  senior  officials. 

•  Serves  as  liaison  or  provides  OMC 
with  support  services  such  as  supply; 
property  management;  work  space; 
equipment  utilization;  purchase  of 
computers,  hardware,  software,  and 
supplies;  and  printing.  Orders  manual 
issuances,  forms  and  records. 

•  Directs,  coordinates  and  tracks 
strategic  and  work  planning  efforts  for 
OMC. 

•  Serves  as  Project  Officer  for  subject 
related  contracts  (e.g.  consultant, 
training,  evaluation,  and  program 
monitoring). 

•  Develops,  modifies,  and 
implements  procedures  for  the  ongoing 
maintenance  of  official  files  for  OMC 
including:  serving  as  the  control  point 
for  the  receipt  and  initial  processing  of 
HMOs  applications  and  financial, 
enforcement,  and  related  documents  for 
appropriate  dissemination.  Maintains 
the  OMC  Ubrary  which  serves  as  the 
primary  focal  point  for  distributi<Mi  of 
information  for  the  industry,  the  pubfic 
and  OMC  staff. 

•  Provides  support  to  OMC's  Program 
Policy  and  Improv«nent  component 
(e.g.  assistance  mth  regulation  and 
manual  clearance). 


b.  tfiedicaid  Managed  Care  Team 
IF^Dl) 

Federal  focal  point  for  all  Medicaid 
ma  laged  care  activities  including 
op(  rations,  policy,  and  technical 
ass  stance. 

•  Provides  oversi^t  of.  and 
assistance  to,  State  Medicaid  agencies 
on  fall  Medicaid  managed  care  issues, 
including  managed  care  entity 
contracting  activities.  Provides  technical 
assistance  to  State  regulators  and 
enforces  Federal  requirements. 

•i  Evaluates  and  makes 

recommendations  on  the  access,  quality, 

an4  cost  effectiveness  information  on 

State  freedom  of  choice  waiver  requests 

(including  selective  provider 

contracting  requests),  through  review  of 

state  submittal,  independent 

assessments,  and  regional  compliance/ 

validation  reviews. 

Evaluates  and  makes 
mmendations  on  managed  care 
ems  specified  in  State  health  care 

proposals. 
Provides  concurrence  on  managed 
issues  involving  Section  1115 

waivers. 

Formulates,  evaluates,  and 
ares:  policies,  specffications  for 
tions.  manual  instructions,  State 

plali  preprints,  procedures,  and 

leg  slative  proposals  related  to  Medicaid 

mai  laged  care. 

•  Develops  guidelines,  policies,  and 
pro  :edures  for  Regional  Offices  (ROs) 
when  reviewing  and  approving  State 
Me^caid  agency  contracts  with 
managed  care  entities.  Provides  training 
to  HCFA  ROs  for  contract  and  waiver 
reviews. 

•I  Coordinates  and  tracks  Medicaid 
Freedom  of  Choice  waivers  and  state 
plan  amendments. 

•I  Coordinates  Medicaid  managed  care 
activities  with  the  Medicaid  Bureau  and 
other  HCFA  components. 

•'  Participates  in  joint  projects  with 
oth  3r  Federal  agencies.  States,  and  the 
mai  laged  care  industry  on  program 
spe  :ific  managed  care  initiatives 
inc  uding:  areas  related  to  rate  setting; 
maj  keting;  solvency;  maternal  and  child 
hea  th;  Federally  Qualified  Health 
Cei  ters;  and  Early  and  Periodic 
Scr  ;ening,  Diagnosis,  and  Treatment. 

•  Supports  and  participates  in 
Me  licaid  managed  care  workgroups 
wit  1  state  Medicaid  agencies,  the 
ma]  laged  care  industry,  and  ROs. 

•  Provides  support  to  OMC's  Program 
Pol  cy  and  Improvement  (e.g.  external 
coo  rdination  and  communications). 

c.  I  ^ata  Development  and  Support  Team 
(F/  D2) 

•  Manages  the  HCFA  national  data 
sys  ems  for  Medicare  beneficiary 


managed  care  enrollment  and 
disenrolhnent.  Provides  enrollment  and 
disenrollment  support  to  HMO  which 
contract  with  indeptendent 
organizations. 

•  Develops  instructions  on 
procedures  for  obtaining  data  on 
Medicare  managed  care  recipient 
enrolhnent  and  disenrolhnent. 

•  Develops  requirements/ 
specifications  for,  and  works  with  the 
Bureau  of  Data  Management  and 
Strategy  to  then  develop  and  maintain 
operational  information  systems  to 
support  current  programs  (inventory 
collection,  analysis,  reporting 
improvements  such  as:  Plan  Information 
Control  System  (PICS),  Beneficiary 
Informaticm  Tracking  System  (BITS). 
Automated  Plan  Payment  System 
(APPS),  Medicaid  reports,  and  monthly 
Data  Reporting  Requirements  (DRR). 
reports)  for  the  use  of  HCFA  staff. 
Develops  and  maintains  instructions  in 
manuals  on  PICS,  BITS,  APPS,  the 
Reconsideratiaii  Tracking  System,  and 
the  Group  Health  Plan  System.  Provides 
technical  assistance  to  Central  Office 
(CO)  and  the  ROs  on  these  systems. 

•  Manages  the  Automated  Plan 
Payment  System  and  the  National  Data 
Reporting  Requirements  System. 
Collects  and  disseminates  Medicare  and 
Medicaid  managed  care  data  to  the 
public  (e.g.,  MedicEud  enrollment 
reports). 

•  Provides  special  analyses  of 
beneficiary  enrollment  and 
disenrollment  data  to  monitor  managed 
care  membership. 

•  Provides  training  to  plans  and  ROs 
on  enrollment,  disenrollment,  and  other 
operational  systems  processes  and 
requirements. 

•  Develops  and  implements  a  long- 
term  strategy  for  data  systems 
improvements  including:  improved 
eruollment  data,  quality  performance 
standards  tracking,  and  minimum  data 
sets. 

•  Develops  a  policy  database 
information  system.  Evaluates  the 
effectiveness  of  existing  and  new 
managed  care  data  systems  and 
implements  improvements. 

•  Works  with  Federal,  State,  and  the 
managed  care  industry  on  formats  and 
methodologies  for  collecting  and 
reporting  encounter  data  and  other 
accountability  measures. 

•  Serves  as  the  Project  Officer  for 
contracts  to  support  OMC's  data  needs. 

•  Produces  user-fiiendiy  reports  of 
managed  care  statistics  and  trends. 

•  Identifies  and  utilizes  software  tools 
for  program  improvement.  Serves  as 
trouble  shooter  and  provides  assistance 
to  OMC  compcments  on  systems 
matters. 
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•  Conducts  continual  monitoring  and 
evahiatioD  of  the  efliactiveness  of 
systems  security  for  OMC  to  assure 
confidentiality. 

•  Proposes  pohcy  changes  in  law. 
regulations,  mflnynl  instructions,  and 
procedures  related  to  Data  Development 
and  Support  to  OMC's  Program  Policy 
and  Improvement  component 

d.  Beneficiary  Access  and  Education 

Team  (FADS) 

•  Serves  as  the  beneficiary  advocate 
regarding  access  and  protection  in 
Federal  and  State  contracts  with 
managed  care  plans  and  the 
development  of  Federal  and  State 
policies  afiecting  health  plans.  Advises 
on  health  plan  performance  standards  to 
assure  beneficiary  protection. 

•  Plans,  directs,  and  implements 
educational  efforts  to  improve 
beneficiary  information  on  health  care 
plans.  Develops  consumer  information 
comparison  charts  and  other 
educational  tools  to  facilitate 
beneficiary  understanding  of  health  care 
choices. 

•  Conducts  beneficiary  focus  groups 
to  determine  beneficiary  understanding 
of  managed  health  care  options 
includii^:  respective  costs,  benefits  or 
quality,  and  im]»oved  consumers 
education. 

•  Serves  as  liaison  to  the  Social 
Security  Administratian  and  States  to 
distribute  infonnation  on  managed 
health  plan  options  to  beneficiaries. 

•  Serves  as  the  Federal  focal  point  for 
providing  infonnation  oa  benefidaiy 
choice.  inchwHng  {wesentation  of 
managed  care  opdoos  to  State  Health 
Insurance  Counselling  Projects. 
Develops  an  annual  fisting  of  managed 
care  choices  available  to  Medicare 
beneficiaries. 

•  Plans,  conducts,  and  participates  in 
joint  educaticmal  initiatives  on  health 
plan  choices  with  other  payers  for 
retirees,  including  Department  of 
Defense,  employers,  and  employer 
coalitions. 

•  Develops  and  implements  a  strategy 
of  promoting  Medicare  and  Medicaid 
managed  care  programs  to  the  plan  and 
employer  industries,  in  con}uncti(» 
with  the  Office  of  the  Associate 
Administrator  for  Customer  Relations 
and  Communications.  Develops  Federal 
initiatives  to  promote  heahh  education 
and  prevention  for  beneficiaries  in 
health  plans. 

•  Serves  as  Project  Officer  for  an 
external  contract  to  coiuhict 
reconsideration  decisions  for  heahh 
plan  appeals  fitun  beneficiaries.  Serves 
as  the  focal  point  for  poficy  guidance  to 
the  contractor.  Disseminates  data  from 


reconsideration  contract  to  OMC  and 
ROs. 

•  Uses  program  data,  inchiding  data 
from  the  recoosideFation  contract  and 
other  sources,  to  conduct  analyses  of 
beneficiary  access  and  utilization  of 
health  care  services.  Identifies  problems 
and  recommends  solutions  as 
appropriate. 

•  Develops  marketing  standards  for 
Medicare  contracting  plans  and  reviews 
contractor  strategies. 

•  Responds  to  beneficiary  concerns, 
including  Congressional  and  other 
inquiries.  Develops  model  beneficiary 
satisfaction  surveys  that  can  be  used  by 
plans  to  determine  beneficiary 
satisfaction  %vith  health  plan  services. 

•  Proposes  policy  changes  in  law, 
regulations,  manual  instructions,  and 
procedures  related  to  Beneficiary  Access 
and  Education  to  OMC's  Program  Poficy 
and  Improvement  component. 

e.  Program  Policy  and  Improvement 
Team  (FAD4} 

•  Develops  managed  care  poficies 
reflecting  OMCs  vision.  Department  of 
Health  and  Human  Services  and  HCFA 
initiatives,  and  Congressional  mandates. 
Serves  as  the  focal  pcHnt  for  health  care 
reform  issues  within  OMC 

•  Coordinates  poUcy  development 
within  OMC,  assuring  input  and 
recommendations  of  the  affected  OMC 
components.  Serves  as  a  policy 
development  resource  for  OMC 
components.  Coordinates  policy 
development  between  OMC  and  other 
HCFA,  Office  of  General  Counsel,  and 
other  policy  components. 

•  Serves  as  the  focal  point  for 
managed  care  pohcy.  Plans,  develops 
and  prepares  pohcy  documents 
including  legislative  proposals, 
regulatory  specifications,  pohcy 
analysis,  instructions,  and  procedures. 
Develops  l^slative  proposals  to 
improve  managed  care  programs.  Serves 
as  legislative  liaison  for  OMC 
components. 

•  Develops  OMC's  research  and 
evaluation  agenda  in  consultation  with 
HCFA's  Office  of  Research  and 
Demonstrations  (ORD). 

•  Initiates  and  conducts  managed 
care  program  pohcy  analyses  and 
studies  to  assess  program  p^ormance 
and  prepares  reports. 

•  Develops  program  improvement 
initiatives  for  OMC  (e.g.,  payment 
reform,  future  dehvery  systems,  and 
rural  opportunity  initiatives).  Develops 
initiatives  to  reach  special  populations, 
including  low  income  and  vulnerable 
beneficiaries. 

•  Develops  new  managed  care 
products  (e.g.  new  contracting  methods) 
and  programs. 


•  Coordinates  policy  issues  with 
other  payers. 

•  Provide  leadership  and  coordinate 
Medicare  SELECT  and  dual  eligible 
issues. 

•  Reviews  HCFA  policy  documents  to 
determine  impact  on  Managed  Care 
components. 

/.  Medicare  Paymatt  and  Audit  Team 
(FADS) 

•  Establishes  and  disseminates 
interim  payment  rates,  retroactively 
adjusts  pa3nDents,  and  performs  end-of- 
year  settlements  for  all  cost-based 
contracting  plans.  Ensures  timehness 
and  accuracy  (rfall  pa]rments  to 
participating  plans  and  develops, 
reviews,  validates,  and  authorizes  these 
payments. 

•  Recommends  payment  to  plans, 
checks  pajrmrait  aocuracy>  and  resolves 
paymoit  disputes  (including  litigation 
support). 

•  Develops  and  implements  national 
payment  procediues  for  coordinated 
health  care  plans. 

•  Develops  and  maintains  national 
instructional  manuals  on  coordinated 
health  care  payment  for  coordinated 
health  care  plans.  Provides  technical 
assistance  to  the  plans,  ROs,  and  CO 
relating  to  the  payment  process. 

•  Serves  as  Prefect  Officer  for  the 
outside  audit  contractor  w^io  performs 
the  desk  review  of  the  HMO  and  CMP 
cost  reports. 

•  Reviews  budgets  and  cost  reports. 
manages  the  financial  audit  process  and 
settlement  of  final  cost  reports,  oisures 
payment  integrity,  and  authorizes 
payments  to  cost-based  contractors. 

•  Determines  and  approves  benefits 
and  premiimu  on  Adjusted  Community 
Rate  (ACR)  reviews  for  contract 
renewals.  Trains  and  guides  C^C  staff, 
contractors  and  plans  in  ACR  reviews. 

•  Develops  procedures  to  improve  or 
revise  the  payment  methodologies  and 
processes  of  HMO  and  CMP  Medicare 
contractors. 

•  Manages  and  assures  compUanoe 
with  presumptive  cost  limits  for  cost- 
based  contractors. 

•  Ensures  that  appropriate  pwyment 
methodologies  are  employed  for  HCFA 
Demonstration  prefects. 

•  Coordinates  OMC  data  input  to  the 
Adjusted  Average  Per  Capita  Cost 
process. 

•  Resolves  payment  disputes, 
including  htigation  support  for  cost- 
based  contractors. 

•  Proposes  changes  in  law, 
regulations,  manual  instructions,  and 
procedures  related  to  Medicare  Payment 
and  Audit  activities  to  OMC's  Program 
Pohcy  and  Improvement  component. 
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g.  Operations  and  Oversight  Team 
(FAD6) 

•  Investigates,  evaluates,  approves  or 
denies  approval  of  applications  for  new 
Medicare  contracts,  Federal 
Qualification  of  HMOs,  and  service  area 
expansions  of  contracts  and  Federal 
qualification  under  Section  1301  of  the 
Public  Health  Service  (PHS)  Act, 
Section  1833  and  Section  1876  of  the 
Social  Security  Act,  and  related 
regulations.  Integrates  RO  review  of 
elements  of  applicant  operations  into 
approval  or  denial  decision  on  Medicare 
contract  applications. 

•  Reviews  and  assures  HMO  and 
CMP  fiscal  soundness  and  solvency 
during  the  application  process. 
Monitors  financial,  fiscal  solvency 
provisions,  and  legal  aspects  of  federally 
qualified  HMO  and  CMP  operations,  o 
Coordinates  with  and  provides  technical 
assistance  to  the  ROs,  state  regulators, 
and  professional  organizations  on 
review  of  health  services  delivery,  legal, 
and  financial  sections  of  Medicare 
contract  and  Title  XIII  applications,  as 
well  as  other  managed  care 
requirements. 

•  Provides  oversight  of  RO 
performance  of  monitoring  and  other 
assigned  regional  functions.  Provides 
training  for  RO  staff  about  procedures, 
program  requirements  and  HMO 
operational  issues. 

•  In  consuhatioh  with  the  ROs, 
establishes  HMO/CMP  contractor 
performance  measures  and  monitoring 
and  evaluation  protocols. 

•  Coordinates  with  and  provides 
technical  assistance  to  ROs  and  ORD  the 
monitoring  of  Medicare  contracting 
HMOs  and  CMPs  including  substantive 
review  of  demonstration  projects. 

•  Enforces  employer  compliance  with 
Section  1310  of  the  PHS  Act  (die 
mandatory  offering  of  an  HMO 
alternative  to  indemnity  health 
insurance  plans). 

•  Participates  in  Medicare  contract 
post-approval  activities  and  coordinates 
all  contract  renewal/non-renewal,  and 
terminations. 

•  Evaluates  RO  recommendations 
regarding  comphance  or  enforcement 
actions.  Implements  intermediate 
sanctions  and  other  enforcement 
authorities  and  refers  cases  of  Civil 
Money  Penalties  to  the  Office  of  the 
Inspector  General. 

•  Analyzes  Medicare  contracting 
HMO/CMP  physician  incentives  and 
other  economic  arrangements  to  enforce 
appropriate  compliance. 

•  Reviews  and  approves  or  denies 
contracting  HMO/CMP  requests  for 
flexible  benefits. 


4  Serves  as  Federally  Qualified 
HMOs'  primary  contact  for  information 
on  activities  related  to  compliance. 
•I  Implements  new  legislation, 
ilations  or  policy  regarding  Medicare 
acting  with  managed  care 
lizations  or  Federal  Qualification, 
joses  changes  in  law,  regulations, 
actions,  and  procedures  related  to 
licare  HMO/CMP  and  Federally 
Qualified  HMO  contracts  to  OMC's 
Pro  jram  Policy  and  Improvement 
con  iponent. 

•  Reviews  and  approves  HMO/CMP 
mei  gers,  acquisitions,  changes  of 

owi  lership,  and  novation  agreements. 

•  Directs  Federal  Qualification 
con  pliance  activities  inclusive  of 

invi  istigation  of  complaints,  conduct  of 
for  :ause  activities,  findings  of  non- 
con  pliance  and  revocation  of  Federal 
Qui  lification. 

•  Monitors  loans  made  imder  the 
HM  D  Loan  Program  (Section  1310  of  the 
PH;  Act). 

Reviews  and  approves  initial  ACR 
pro  )osals  from  HMO/CMPs  applying  for 
a  W.  }dicare  contract. 

(1)  I  )perations  A  Team  (FAD61) 

Investigates,  evaluates,  approves  or 
approval  of  apphcations  for  new 
Medicare  contracts.  Federal 
Qualification  of  HMOs,  and  service  area 
of  contracts  and  Federal 
ification  under  Section  1301  of  the 
Act,  Section  1833  and  Section  1876 
Social  Security  Act,  and  related 
regi  lations.  Integrates  RO  review  of 
eler  ients,of  applicant  operations  into 
app  oval  or  denial  decision  on  Medicare 
con  pact  applications. 

Reviews  and  assures  HMO  and 
fiscal  soundness  and  solvency 
the  application  process. 
Moi  itors  financial,  fiscal  solvency 
pro'  isions,  and  legal  aspects  of  federally 
qua  ified  HMO  and  CMP  operations. 
Coordinates  with  and  provides 
tech  nical  assistance  to  the  ROs,  state 
regi  lators,  and  professional 
org^izations  on  review  of  health 

delivery,  legal,  and  financial 
sections  of  Medicare  contract  and  Title 
applications,  as  well  as  other 
aged  care  requirements. 
Provides  oversight  of  RO 
irmance  of  monitoring  and  other 
i  ined  regional  functions.  Provides 
I  ing  for  RO  staff  about  procedures, 
proj  ram  requirements  and  HMO 
opei  ational  issues. 

In  consultation  with  the  ROs, 
esta  )lishes  HMO/CMP  contractor 
perf  )rmance  measures  and  monitoring 
and  evaluation  protocols. 

Coordinates  with  and  provides 
tech  nical  assistance  to  ROs  and  ORD  on 
nonitoring  of  Medicare  contracting 
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HMOs  and  CMPs  including  substantive 
review  of  demonstration  projects. 

•  Enforces  employer  compliance  with 
Section  1310  of  the  PHS  Act  (die 
mandatory  offering  of  an  HMO 
alternative  to  indemnity  health 
insurance  plans). 

•  Participates  in  Medicare  contract 
post-approval  activities  and  coordinates 
all  contract  renewal/non-renewal,  and 
terminations. 

•  Evaluates  RO  recommendations 
regarding  compliance  or  enforcement 
actions.  Implements  intermediate 
sanctions  and  other  enforcement 
authorities  and  refers  cases  of  Civil 
Money  Penalties  to  the  Office  of  the 
Inspector  General. 

•  Analyzes  Medicare  contracting 
HMO/CMP  physician  incentives  and 
other  economic  arrangements  to  enforce 
appropriate  compliance. 

•  Reviews  ana  approves  or  denies 
contracting  HMO/CMP  requests  for 
flexible  benefits. 

•  Serves  as  Federally  Qualified 
HOMs'  primary  contact  for  information 
on  activities  related  to  compliance. 

•  Implements  new  legislation, 
regulations  or  policy  regarding  Medicare 
contracting  with  managed  care 
organizations  or  Federal  Qualification. 
Proposes  changes  in  law,  regulations, 
instructions,  and  procedures  related  to 
Medicare  HMO/CMP  and  Federally 
Qualified  HMO  contracts  to  OMC's 
Program  Policy  and  Improvement 
component. 

•  Reviews  and  approves  HMO/CMP 
mergers,  acquisitions,  changes  of 
ownership,  and  novation  agreements. 

•  Directs  Federal  Qualification 
compliance  activities  inclusive  of 
investigation  of  complaints,  conduct  of 
for  cause  activities,  findings  of 
noncomphance  and  revocation  of 
Federal  Qualification. 

•  Monitors  loans  made  under  the 
HMO  Loan  Program  (Section  1310  of  the 
PHS  Act). 

•  Reviews  and  approves  initial  ACR 
proposals  from  HMO/CMPs  applying  for 
a  Medicare  contract. 

(2)  Operations  B  Team  (FAD62) 

•  Investigates,  evaluates,  approves  or 
denies  approval  of  apphcations  for  new 
Medicare  contracts.  Federal 
Qualification  of  HMOs,  and  service  area 
expansions  of  contracts  and  Federal 
qualification  under  Section  1301  of  the 
PHS  Act,  Section  1833  and  Section  1876 
of  the  Social  Security  Act,  and  related 
regulations.  Integrates  RO  review  of 
elements  of  applicant  operations  into 
approval  or  denial  decision  on  Medicare 
contract  applications. 

•  Reviews  and  assures  HMO  and 
CMP  fiscal  soundness  and  solvency 
during  the  application  process. 


Monitors  financial,  fiscal  sohrency 
provisioos,  and  le^  aspects  of  federaUy 
qualified  HMO  and  CMP  c^wntions. 

•  Coordinates  with  and  provides 
technical  assistance  to  die  ROs,  state 
regulators,  and  professional 
organizations  on  review  of  health 
services  deUvery.  legal,  and  financial 
sections  of  Medicare  contract  and  Title 
XIII  apphcations.  as  well  as  other 
managed  care  requirements. 

•  Provides  oversight  of  RO 
performance  of  monitoring  and  other 
assigned  regional  functioas.  Provides 
training  for  RO  staff  about  procedures, 
program  requirements  and  HMO 
operational  issues. 

•  In  consultation  with  the  ROs, 
establishes  HMO/CMP  contractor 
performance  measures  and  monitoring 
and  evaluation  protocols. 

•  Coordinates  with  and  provides 
technical  assistance  to  ROs  and  ORO  on 
the  monitoring  of  Medicare  contracting 
HMOs  and  CMPs  including  substantive 
review  of  dranonstration  projects. 

•  Enforces  employer  compliance  with 
Section  1310  of  the  PHS  Act  (the 
mandatory  offering  of  an  HMO 
alternative  to  indemnity  health 
insurance  plans). 

•  Participates  in  Medicare  contract 
post-approval  activities  and  cocHtlinates 
all  omtract  lenewal/non-roiewal,  and 
terminations. 

•  Evaluates  RO  recommendations 
regarding  compliance  or  enforcement 
aciiiMis.  Implements  intermediate- 
sanctions  and  other  enforcement 
authorities  and  refers  cases  of  Qvil 
Money  Penalties  to  the  Office  of  the 
Inspector  General 

•  Analyzes  Medicare  contracting 
HMO/CMP  physician  incentives  and 
other  economic  arrangements  to  enforce 
appropriate  comphance. 

•  Reviews  and  approves  or  denies 
contracting  HMO/CMP  reqiiests  for 
flexible  benefits. 

•  Serves  as  Federally  Quahfied 
HMOs'  primary  contact  for  information 
on  activities  related  to  comphance. 

•  Implements  new  legislation, 
regulations  or  poficy  regarding  Medicare 
contracting  with  managed  care 
organizaticms  or  Federal  QuahficaticHi. 
Proposes  changes  in  law.  regulations, 
instructions,  and  procediues  related  to 
Medicare  HMO/CMP  and  Federally 
Quahfied  HMO  contracts  to  CAICs 
Program  Pohcy  and  Improvement 
component. 

•  Reviews  and  approves  HMO/CMP 
mergers,  acquisitions,  changes  of 
ownership,  and  novation  agreements. 

•  DirecU  Federal  QuaU&atiaa 
comphance  activities  inclusive  of 
invmtigatian  of  complaints,  conduct  of 
for  caiise  activities,  finWiwg*  of  ncm- 


oompIiancB  and  revocatian  of  Federal 
QuaiificatiaD. 

•  Monitors  loans  made  imder  the 
HMO  Loan  Program  (Section  1310  of  the 

PHS  Act). 

•  Reviews  and  approves  initial  ACR 
proposals  from  HMO/CMPs  applying  for 
a  Medicare  contract. 

(3)  Operations  C  Team  (FAD63) 

•  Investigates,  evaluates,  approves  or 
denies  approval  of  apphcations  fcv  new 
Medicare  contracts.  Federal 
Qualification  of  HMOs,  and  service  area 
expansions  of  contracts  and  Federal 
qualification  under  Section  1301  of  the 
PHS  Act,  Section  1833  and  Section  1876 
of  the  Social  Security  Act,  and  related 
regulations.  Integrates  RO  review  of 
elements  of  applicant  opterations  into 
approval  or  denial  decision  on  Medicare 
contract  apphcations. 

•  Reviews  and  assures  HMO  and 
CMP  fiscal  soundness  and  solvency 
during  the  appUcation  process. 
Monitors  financial,  fiscal  solvency 
provisions,  and  legal  aspects  of  federally 
qualified  HMO  and  CMP  operations. 

•  Coordinates  with  and  provides 
technical  assistance  to  the  ROs,  state 
regulators,  and  professional 
organizations  on  review  of  health 
services  dehvery,  legal,  and  financial 
sections  of  Medicare  contract  and  Title 
XIII  apphcations,  as  well  as  other 
managed  care  requirements. 

•  Provides  oversi^t  of  RO 
performance  of  monitoring  and  other 
assigned  regional  functions.  Provides 
training  for  RO  staff  about  procedures, 
program  requirements  and  HMO 
operational  issues. 

•  In  consultation  with  the  ROs, 
estabhshes  HMO/CMP  contractor 
performance  measures  and  monitoring 
and  evahiation  protocols. 

•  Coordinates  with  and  provides 
technical  assistance  to  ROs  and  ORD  on 
the  monitoring  of  Medicare  contracting 
HMOs  and  CMPs  including  substantive 
review  of  demcmstratimi  projects. 

•  Enforces  employer  comphance  with 
SecticH)  1310  of  the  PHS  Act  (the 
mandatory  offering  of  an  HMO 
alternative  to  indemnity  health 
insurance  plans). 

•  Participates  in  Medicare  contract 
post-approval  activities  and  coordinates 
all  contract  renewal/non-renewal,  and 
terminations. 

•  Evaluates  RO  reconmiendations 
regarding  c(»nphance  or  enforcement 
actions.  Implements  intermediate 
sanctions  and  other  enforcement 
authorities  and  refers  cases  of  Civil 
Money  Penalties  to  the  Ofiice  of  the 
Inspector  General. 

•  Analyzes  Medicare  contracting 
HMOAZMP  physician  incentives  and 


other  economic  arrangements  to  enforce 
appropriate  comphance. 

•  Reriews  and  approves  or  denies 
contracting  HMO/CMP  requests  for 
flexible  benefits. 

•  Serves  as  Federally  Quahfied 
HMOs'  primary  contact  for  information 
on  activities  related  to  compliance. 

•  Implements  new  legislation, 
regulations  or  pc^cy  regarding  Medicare 
contracting  with  managed  care 
organizations  or  Federal  Qualification. 
Proposes  changes  in  law.  regulations, 
instructions,  and  procedures  related  to 
Medicare  HMO/CMP  and  Federally 
Quahfied  HMO  contracts  to  OMCs 
Program  Policy  and  Improvement 
component. 

•  Reviews  and  approves  HMO/CMP 
mergers,  acquisitions,  changes  of 
ownership,  and  novation  agreements. 

•  Directs  Federal  Quahfication 
comphance  activities  inclusive  of 
investigation  of  complaints,  conduct  of 
for  cause  activities,  findings  of  non- 
compliance and  revocation  of  Federal 
Qualification. 

•  Monitors  loans  made  under  the 
HMO  Loan  Program  (Section  1310  of  the 
PHS  Act). 

•  Reviews  and  approves  initial  ACR 
proposals  frtim  HMO/CMPs  applying  for 
a  Medicare  contract 

Dated  September  30. 1994. 
Bruce  C  Vladeck, 

Administrator.  Heahh  Care  Financing 

A  dm  inistrotion. 

[PR  Doc  94-25372  PiJed  10-12-94;  8:45  am] 


Presidei^a  CoiincH  on  Pt>y8icai 
Fitness  and  Sports;  Amending  the 
Location  of  a  Meetirtg 

agency:  Office  of  the  Assistant 
Secretary  for  Health. 

SUMMARY:  This  notice  amends  the 
location  of  a  frathcoming  meeting  of  the 
President's  Council  on  Physical  Fitness 
and  Sports.  The  notice  for  this  meeting 
was  published  in  the  Federal  Register 
/  Vol.  59.  No.  182  /  Wednesday, 
September  21, 1994. 

DATES:  October  25, 1994. 9:30  ajn. 

AOORESSES:  The  Indian  Treaty  Room, 
room  474.  Old  Executive  Office 
Buildhig.  Washington.  DC  20500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Perlmutter.  Executive  Director, 
President's  Council  on  Physical  Fitness 
and  Sports.  701  Pennsylvania  Avenue, 
NW,  suite  250,  WasUngton,  DC  20004- 
2608.202/272-3421. 
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Dated:  October  6, 1994. 
Sandra  Perfanutter, 

Executive  Director,  President's  Council  on 
Physical  Fitness  and  Sports. 

IFR  Doc.  94-25246  Filed  10-12-94;  8:45  am] 

BtLUNQ  CODE  4160-1 7-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

PRT-795330] 

Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.) 

Applicant:  M.  Kathleen  Parker  dba 
Tejas  Ecological  Services,  Lufkin,  Texas 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  Navasolta 
ladies'-tresses  (Spiranthes  parksii)  for 
the  purpose  of  scientific  research  and 
enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 

Addresses:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  pubUcation. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  hiformation  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
Addresses  above.) 
James  A.  Young, 

Acting  Regional  Director,  Region  2,  ' 
Albuquerque,  New  Mexico. 
(FR  Doc.  94-25291  Filed  10-12-94;  8:45  ami 
BILUNG  CODE  4310-6S-M 


Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-793630 

Applicant:  Peregrine  Fund,  Inc.,  Boise,  Idaho 

The  appUcant  requests  a  permit  to 
import  blood  samples  taken  from  20 


wild  Northern  Aplomado  falcons  [Falco 
femoralis  septentrionalis)  in  Mexico  for 
thi !  purpose  of  scientific  research  to 
en  lance  the  survival  of  the  species. 

PF  r-794994 

Af  plicant:  Enrique  G.  Segovia,  c/o  South 
'  "exas  Fur  Dressers,  Victoria,  TX 

The  applicant  requests  a  permit  to 
ex  )ort  his  sport-hunted  bontebok  trophy 
(£  imaliscus  dorcas  dorcas)  to  his  home 
in  Mexico.  The  bontebok,  imported  into 
th   U.S.  on  January  25, 1994,  was  culled 
£r(  m  the  captive  herd  maintained  by  Mr. 
V.  L.  Lubee,  Merino  Donkerpoort, 
T\  illippolis,  in  South  Africa.  It  is  now 
be  ng  returned  to  Mexico  after  being 
pr  )cessed  by  a  taxidermist. 
PR  r-795076 

Af  plicant:  Siegfried  &  Roy  Enterprises.  Inc., 
as  Vegas,  NV 

rhe  applicant  requests  a  permit  for  re- 
ex  )ort  and  re-import  of  two  captive- 
bo  :n  tigers  [Panthera  tigris)  to  and  from 
m  iltiple  world  sites  for  enhancement  of 
th  !  species  through  conservation 
ec  ucation. 
Pf  r-795000 

Af  plicant:  Kevin  J.  Thommes,  North  Pole, 
AK    ' 

The  applicant  requests  a  permit  to 
in  port  6  captive-bom  White-eared 
p\  easants  [Crossoptilon  crossoptilon) 
an  d  6  captive-bom  Himalayan  Monal 
pt  easant  (Lophophoms  impeyanus) 
fr<  in  Hainsworth  International 
Li  /estock  Limited,  Ormskirk,  England 
fo  the  purpose  of  enhancement  ofihe 
su  rvival  of  the  species  through 
pi  jpagation. 
PF  T-793320 

A}  plicant:  Wildlife  Conservation  Society, 
5ronx.  NY 

The  applicant  requests  a  permit  to 
e>  jort  blood  samples  from  5  wild 
ca  ight  gorillas  (Gorilla  g.  gorilla)  and  19 
ca  Jtive  born  gorillas  to  the  University  of 
T<  ronto  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
sc  entific  research. 

Written  data  or  comments  should  be 
su  emitted  to  the  Director,  U.S.  Fish  and 
W  ildlife  Service,  Office  of  Management 
Ai  ithority,  4401  North  Fairfax  Drive. 
R(  om  420(c),  Arlington,  Virginia  22203 
ar  d  must  be  received  by  the  Director 
w  thin  30  days  of  the  date  of  this 
p»  blication. 

Jocuraents  and  other  information 
su  bmitted  with  these  applications  are 
av  ailable  for  review,  subject  to  the 
re  juirements  of  the  Privacy  Act  and 
Fi  sedom  of  Infonnation  Act,  by  any 
p(  rty  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
di  te  of  publication  of  this  notice:  U.S. 


Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  October  7. 1994. 

Caroline  Anderson,    «■ 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

(FR  Doc.  94-25379  Filed  10-12-94;  8:45  am) 

BILUNG  CODE  431l>-55-P 


Bureau  of  Land  Management 
IOR-943-4210-06;  GP4-303;  ORE-012008] 

Proposed  Continuation  of  Withdrawal, 
Oregon 

AGENCY:  Bureau  of  Land  Management. 
action:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  a  portion  of  a  land  withdrawal 
continue  for  an  additional  20  years  and 
requests  that  the  land  involved  remain 
closed  to  mining.  • 

DATES:  Comments  should  be  received  by 

January  11, 1995. 

ADDRESSES:  Comments  should  be  sent  to 

the  BLM  Oregon/Washington  State 

Office,  P.O.  Box  2965,  Portland,  Oregon 

97208-2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon/ 
Washington  State  Office,  503-280-7162. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  that  the  existing  land 
withdrawal  made  by  Public  Land  Order 
No.  2974  he  continued  for  a  period  of 
20  years  pursuant  to  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1988).  The 
land  is  described  as  follows: 

Willamette  Meridian 

Malheur  National  Forest 

T.  15  S.,  R.  35  E., 

Sec.  8,  SW'ANW'ASW'A. 

The  area  described  contains  10  acres  in 
Grant  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Crescent  Campground 
located  approximately  15  miles 
southeast  of  Prairie  City.  The 
withdrawal  segregates  the  land  from 
operation  of  the  mining  laws,  but  not 
the  mineral  leasing  laws.  The  Forest 
Service  requests  no  change  in  the 
purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
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continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  vtrill  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Seo^tary  of  the 
Interior,  the  President  and  Congress, 
who  v\rill  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawal 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawal  will 
continue  until  such  final  determination 
is  made. 

Dated:  September  21, 1994. 

Robert  D.  DeViney,  Jr., 

Chief  Brunch  of  Lands  and  Minerals 
Operations. 

[FRDoc.  94-25241  Filed  10-12-94;  8:45  am) 

BILUNG  CODE  4310-33-P 


National  Park  Service 

Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7:30  p.m.  on  Wednesday,  November  9, 
1994,  in  the  University  Center, 
University  of  New  Orleans,  Lakefront, 
New  Orleans,  Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  Section  907  of  Public  Law  95-625  (16 
U.S.C.  230f),  as  amended,  to  advise  the 
Secretary  of  the  Interior  in  the  selection 
of  sites  for  inclusion  in  Jean  Lafitte 
National  Historical  Park  and  Preserve, 
and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretive  program  of  the  natural, 
historic,  and  cultural  resources  of  the 
Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— General  Park  Update  , 

— Old  Business 
— New  Business 

.  The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  he  discussed  with  the 
Superintendent,  Jean  Lafitte  National 
Historical  Park  and  Preserve. 


Persons  wishing  further  infonnation 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Robert  Belous,  Superintendent,  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  365  Canal  Street,  Suite  3080, 
New  Orleans,  Louisiana  70130, 
Telephone  504/589-3882. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Jean  Lafitte  National  Historical  Park  and 
Preserve. 

Dated:  October  6, 1994. 
Philip  A.  Francis, 

Acting  Regional  Director,  Southwest  Region. 
(FR  Doc.  94-25295  Filed  10-12-94;  8:45  am] 

BILUNO  COOE  4310-7tMN 


Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission;  IMeeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pubfic 
Law  92-463). 

Meeting  Date  and  Time:  Wednesday, 
October  19, 1994, 1:30  pjn.  imtil  4:30 
p.m. 

Address:  Public  Safety  Building,  10  E. 
Church  Street,  Room  P-205,  Bethlehem, 
PA  18018. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  estabhshed  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  poUtical  subdivisions  in  plaiming 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 

SUPPLEMENTARY  INFORMATION:  The 

Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission 
was  established  by  Public  Law  100-692, 
November  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Executive  Director,  Delaware  and 
Lehigh  Navigation  Canal,  National 
Heritage  Corridor  Commission,  10  E. 
Church  Street,  Room  P-208,  Bethlehem, 
PA  18018,  (610)  861-9345. 


Dated:  September  30, 1994. 
David  B.  Witwer, 

Executive  Director,  Delaware  and  Lehigh 

Navigation  Canal  NHC  Commission. 

[FR  Doc.  94-25244  Filed  10-12-94;  8:45  am) 

BtLUNQ  CODE  4310-7(MN 


Pea  Ridge  National  Military  Park 
Advisory  Team;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Pea  Ridge 
National  MiUtary  Park  Advisory  Team 
vrill  be  held  at  7  p.m.,  on  Thursday, 
October  20, 1994.  in  the  park  visitor 
center  auditorium,  15930  Highway  62, 
Garfield,  Arkansas. 

The  Pea  Ridge  National  Military  Park 
Advisory  Team  was  established  under 
authority  of  section  3  of  PubUc  Law  91- 
383  (16  U.S.C.  la-2(c))  to  provide  a 
forum  for  dialogue  between  community 
representatives  and  the  Pea  Ridge 
National  Military  park  on  management 
issues  affecting  the  park  and  the 
community. 

The  members  of  the  Pea  Ridge 
National  Mihtary  Park  Advisory  Team 
are: 

Professor  Anne  Bailey,  Fayetteville,  Arkansas 
J.C  Beaver,  Pea  Ridge,  Arltansas 
Frank  Butler,  Bentonvitle,  Arkansas 
Mark  Christ,  Little  Rock,  Arkansas 
Professor  Edward  E.  Dale,  Fayetteville, 

Arkansas 
L.).  Dart,  Gateway,  Arkansas 
Mayor  Mary  Rogers  Durand,  Pea  Ridge, 

Arkansas 
Ms.  Laurel  R.  Turner,  Rogers,  Arkansas 
Dr.  Gary  France,  Pea  Ridge,  Arkansas 
Mike  Freeman,  Pea  Ridge,  Arkansas 
Ms.  Podi  McHardy,  Bentonville,  Arkansas 
Fred  McKinney.  Pea  Ridge,  Arkansas 
Dave  Montgomery,  Pea  Ridge,  Arkansas 
Paul  Osborne,  Garfield,  Arkansas 
Mrs.  Barbara  Owen,  Pea  Ridge,  Arkansas 
Flip  Putthoff.  Rogers,  Arkansas 
Professor  Dan  Sutherland,  Fayetteville. 

Arkansas 
Bill  Watkins,  Rogers,  Arkansas 
Mike  Yarberry,  Pea  Ridge,  Arkansas 

The  matters  to  be  discussed  at  this 
meeting  include: 
— ^Team  orientation  and  orientation  to 

the  park 
Election  of  Team  officers 
— The  Park  Boimdary  Study 

The  meeting  will  be  open  to  the 
public.  However,  facihties  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come- first 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Pea  Ridge,  National 
Military  Park. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
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submit  written  statements  may  contact 
Steve  Adams,  Superintendent,  Pea 
Ridge  National  Military  Park,  P.O.  Box 
700,  Pea  Ridge,  AR  72751-0700, 
Telephone  501/451-8122. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Pea  Ridge  National  Military  Park. 

Dated:  October  6, 1994. 
Philip  A.  Francis. 

Acting  Regional  Director.  Southwest  Region. 
[FR  Doc.  94-25297  Filed  10-12-94;  8:45  am) 
BILUNQ  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  Fto.  731-TA-722  (Preiiminary)] 

Honey  From  the  People's  Republic  of 
China 

agency:  United  States  International 
Trade  Commission. 
ACTION;  Institution  and  scheduling  of 
preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidimiping  investigation  No.  731,-TA- 
722  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930 '  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  of  honey  ,2  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  November 
17, 1994. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
H.  Fischer  (202-205-3179),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  S.W., 
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'  19  U.S.C  S  1673b(a). 

*The  honey  products  included  in  this 
investigation  are  imports  of  natural  honey,  artiTicial 
honey  mixed  with  natural  honey,  and  preparations 
of  natural  honey,  provided  for  in  beading  0409  and 
subheadings  1702.90  and  2106.90  of  the 
Hamoniz^  Tariff  Schedule  of  the  United  States 
(HTS).  Included  within  this  class  or  kind  of 
merchandise  is  honey  in  liquid,  creamed,  comb,  cut 
comb,  or  chunk  form. 


Wj  shington,  DC  20436.  Hearing- 
im  )aired  persons  can  obtain 
inft>rmation  on  this  matter  by  contacting 
thei  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Cofnmission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Inrormation  can  also  be  obtained  by 
earning  the  Office  of  Investigations' 
reiiote  bulletin  board  system  for 
pelsonal  computers  at  202-205-1895 
(N,  3.1). 

SUI  PLEMENTARY  INFORMATION: 

Ba(:kgroiuid 

'  his  investigation  is  being  instituted 
in  esponse  to  a  petition  filed  on 
Oc  ober  3, 1994,  by  counsel  on  behalf  of 
the  American  Beekeeping  Federation, 
Inc ,,  and  the  American  Honey  Producers 
Asi  ociation. 

Pa  ticipation  in  the  Investigation  and 
Pu  >lic  Service  List 

I  ersons  (other  than  petitioners) 
wii  hing  to  participate  in  the 
inv  estigation  as  parties  must  file  an 
ent  ry  of  appearance  with  the  Secretary 
to  tie  Commission,  as  provided  in 
§§  201.11  and  207.10  of  the 
Cotnmission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  1  he  Federal  Register.  The  Secretary 
wit  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
whb  are  parties  to  this  investigation 
upj>n  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Praprietary  Information  (BPI)  Under  an 
Adniinistrative  Protective  Order  (APO) 
am  I  BPI  Service  List 

I  ursuant  to  §  207.7(a)  of  the 
Coi  omission's  rules,  the  Secretary  will 
ma  te  BPI  gathered  in  this  preliminary 
in\  estigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
noi  ice  in  the  Federal  Register.  A 
sej  arate  service  list  will  be  maintained 
by  he  Secretary  for  those  parties 
aul  lorized  to  receive  BPI  imder  the 
AP3. 

Co  iference  < 

'  he  Commission's  Director  of 
Op  srations  has  scheduled  a  conference 
in  lonnection  with  this  investigation  for 
9:3  )  a.m.  on  Monday,  October  24, 1994, 
at  me  U.S.  International  Trade 
Cojnmission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
pai  ticipate  in  the  conference  should 


contact  Fred  Fischer  (202-205-3179) 
not  later  than  October  21, 1994,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  vdll  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  cdhference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
October  27, 1994,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  thsir 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  vmtten 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  October  7, 1994. 
Donna  R.  Koehnke. 
Secretary. 
IFR  Doc.  94-25367  Filed  10-7-94;  8:45  am] 

BILUNO  CODE  7020-02-P-M 


Pnvestigatlon  No.  731-TA-720 
(Preliminary)] 

Wheel  Inserts  From  the  People's 
Republic  of  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Notice  of  withdrawal  of  petition 
in  antidumping  investigation. 

summary:  On  October  5, 1994,  the  U.S. 
Department  of  Commerce  and  the  U.S. 
International  Trade  Commission 
received  a  letter  from  the  petitioner  in 


the  subject  investigation  (Consolidated 
International  Automotive.  Inc..  Los 
Angeles,  CA)  withdrawing  its  petition. 
The  U.S.  Department  of  Commerce  has 
not  initiated  its  investigation  as 
provided  in  section  732(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1673a(c)). 
Accordingly,  the  U.S.  International 
Trade  Commission  gives  notice  that  its 
antidumping  investigation  concerning 
wheel  inserts  from  the  People's 
Republic  of  China  (inv.  ho.  731-TA-720 
(Preliminary))  is  discontinued. 
EFFECTIVE  DATE:  October  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M?sser  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

Issued:  October  7, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  94-25368  Filed  10-12-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawaima  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  Room  3219,  Washington,  DC 
20423,  (202)  927-6203  or  (202)  927- 
6246. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-420  (SUB-NO.  IX),  CHAPARRAL 
RAILROAD  COMPANY,  INC.— 
ABANDONMENT  AND 


DISCONTINUANCE  OF  TRACKAGE 
RIGHTS— IN  LAMAR,  HUNT,  DELTA. 
FANNIN,  COLLIN  AND  DALLAS 
COUNTIES,  TEXAS,  EA  available  9/23/ 
94. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-55  (SUB-NO.  495X),  CSX 
TRANSPORTATION,  INC.— 
ABANDONMENT— IN  LAWRENCE 
COUNTY,  INDIANA. 
Vernon  A.  Williams, 
Acting  Secretary. 
[FR  Doc.  94-25359  Filed  10-12-94;  8:45  am] 
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[Docket  No.  AB-3 1 6  (Sub-No.  1 X)] 

Angelina  &  Neches  River  Railroad 
Company— Discontinuance  of 
Trackage  Rights  Exemption — Angelina 
County,  TX 

Angelina  &  Neches  River  Railroad 
Company  (ANR)  has  filed  a  verified 
notice  under  49  CFR  Part  1152  Subpart 
F — Exempt  Abandonments  and 
Discontinuance  of  Trackage  Rights  to 
discontinue  trackage  rights  over  the 
2.79-mile  Rockland  Branch  owned  by 
Southern  Pacific  Transportation 
Company  (SP)  between  milepost  129.33, 
near  Buck  Creek,  and  milepost  132.12, 
near  Dunagan,  in  Angelina  County.  TX.' 

ANR  has  certified  mat:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in 
complainant's  favor  within  the  last  2 
years;  and  (4)  the  requirements  at  49 
CFR  1105.11  and  1152.50(d)(1)  (notice 
to  government  agencies)  and  49  CFR 
1105.12  (newspaper  publication)  have 
been  met.^ 

As  a  condition  to  this  exemption,  any 
employee  adversely  affiected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  employees 
are  adequately  protected,  a  petition  for 


'  SP  hes  filed  a  petition  for  exemption  to  abandon 
the  Rockland  Branch  in  Docket  No.  AB-12  (Sub-No. 
153X). 

'ANR  has  not  filed  environmental  or  historic 
reports  on  the  ground  that  a  discontinuance  of 
track^e  rights  is  not  subject  to  environmental  and 
historic  reporting  requirements,  citing  49  CFK 
1105.6(c)(6)  and  .8(8).  Instead,  it  incorporates  by 
reference  the  environmental  report  filed  by  SP  in 
the  related  abandonment  proceeding. 


partiah  revocation  imder  49  U.S.C. 
10505(d)  must  be  filed. 

This  exemption  will  be  effective 
November  12, 1994.  unless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues  ^  and  statements  of 
intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2)  *  must  be  filed  by  October 
24. 1994.  Petitions  to  reopen  must  be 
filed  by  November  2. 1994.'  An  original 
and  10  copies  of  any  such  filing  must  be 
sent  to  the  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  In 
addition,  one  copy  must  be  served  on 
Peter  A.  Greene.  Thompson,  Hine  and 
Flory.  1920  N  Street,  N.W.,  Suite  700. 
Washington,  DC  20036. 

SEA  will  issue  an  environmental 
assessment  (EA)  by  October  18, 1994.  A 
copy  of  the  EA  may  be  obtained  by 
writing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser  at 
(202)  9276248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Decided:  October  5, 1994. 

By  the  Cominission,  Joseph  H.  Dettmar. 
Acting  Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

[PR  Doc.  94-25360  Filed  10-12-94:  8:45  am] 
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'  The  Commission  will  grant  a  stay  if  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission 
in  its  independent  investigation)  cannot  be  made 
before  the  exemption's  effective  date.  See 
Exemption  of  Out-of-Service  Rail  Lines.  5  I.C.C.2d 
377  (1989).  Any  request  for  a  stay  should  be  Tiled 
as  soon  as  possible  so  that  the  Commission  may 
take  appropriate  action  before  the  exemption's 
effective  date. 

*See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  l.C.C2d  164  (1987). 

'  Alternative  post-abandonment  public  uses  for 
the  right .of-way  underlying  the  line  a^ 
Inapplicable  where  operations  are  to  bo 
discontinued  but  the  line  itself  is  not  being 
abandoned.  Here,  trail  use/rail  banking  and  other 
public  use  alternatives  to  rail  freight  service  may  b<! 
pursued  in  the  abandonment  proceeding  referenced 
in  footnote  1. 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  »4-3] 

The  Medicine  Shoppe  Denial  of 
Application 

On  September  16, 1993.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  The  Medicine  Shoppe 
(Respondent),  of  Newnan,  Georgia, 
proposing  to  deny  its  application  for  a 
DEA  Certificate  of  Registration  as  a 
retail  pharmacy.  The  Order  to  Show 
Cause  alleged  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest  as  that  term  is  used 
in  21  U.S.C.  823(f).  Specifically,  the 
Order  to  Show  Cause  alleged  that: 
Vincent  Ehule  (Mr.  Ehule)  was  the 
majority  stockholder  and  president  of 
Respondent's  predecessor  pharmacy, 
Real  Vitality,  Inc.,  d/b/a  All  In  One  Stop 
Pharmacy  (All  In  One  Stop  Pharmacy); 
Yvonne  Ehule.  Mr.  Ehule's  wife  was  the 
minority  stocldiolder  of  All  In  One  Stop 
Pharmacy;  in  1992,  DEA  commenced  an 
investigation  of  All  In  One  Stop 
Pharmacy,  including  an  audit  for  the 
period  September  1990  to  September 
1992,  which  revealed  substantial 
shortages  of  Schedule  III  and  IV 
controlled  substances;  the  investigation 
also  revealed  that  Mr.  Ehule  had  no 
initial  inventory  and  that  he  dispensed 
large  quantities  of  controlled  substances 
pursuant  to  prescriptions  which  he 
knew,  or  should  have  known,  were 
fraudulent;  by  letter  dated  November  11, 
1992.  Mr.  Ehule  notified  DEA  that  All 
In  One  Stop  Pharmacy  changed  its 
location  to  97  Temple  Avenue,  Newnan, 
Georgia,  and  was  renamed  The 
Medicine  Shoppe  (Respondent);  in  this 
same  letter  Mr.  Ehule  requested  a 
transfer  of  his  registration  imder  the 
same  corporate  ownership,  i.e.  Real 
Vitality,  Inc.;  in  response  to  this  letter, 
DEA  indicated  that  it  would  initiate 
proceedings  to  deny  the  modification 
and  revoke  All  In  One  Stop  Pharmacy's 
DEA  registration;  and  subsequently  DEA 
received  an  application  for  registration 
from  Yvonne  Ehule  on  behalf  of 
Respondent,  dated  July  30, 1993. 

The  Order  to  Show  Cause  was  sent  to 
Respondent  by  registered  mail. 
Respondent  timely  requested  a  hearing. 
After  the  Government  filed  its 
Prehearing  Statement.  Respondent 
waived  thediearing  but  requested  that 
Respondent's  statements  in  its  request 
for  a  hearing  be  considered  in  rendering 
a  final  decision  regarding  its  application 
for  a  new  registration.  Based  upon 
1301.54(c),  Respondent  is  deemed  to 
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ha\  e  waived  its  opportunity  for  a 
hea  ring.  Accordingly,  the  Deputy 
Adi  ninistrator  now  enters  his  final  order 
in  t  lis  matter  without  a  hearing  and 
bas  id  upon  the  investigative  file  and  the 
mai  erial  submitted  in  Respondent's 
reqjiest  for  hearing.  21  CFR  1301.57, 

sspondent's  predecessor,  Real 
VitAlity,  Inc.,  d/b/a  All  hi  One  Stop 
Pharmacy,  possessed  DEA  Certificate  of 
Re^stration,  BR2400339.  In  May  of 
1932,  an  investigation  of  All  In  One 
Stop  Pharmacy  commenced  when  DEA 
investigators  obtained  information  from 
informants  that  Mr.  Ehule,  the  majority 
owAer  and  the  head  pharmacist  of  All 
In  ( >ne  Stop  Pharmacy,  dispensed 
con  trolled  substances  to  customers 
witjiout  a  valid  prescription  and  that 
Mtj  Ehule  dispensed  controlled 
substances  in  excess  of  what  was 
legitimately  prescribed.  As  a  result,  DEA 
investigators  executed  an  administrative 
insj>ection  warrant  at  All  In  One  Stop 
Pharmacy  on  September  18, 1992.  The 
inspection  revealed  that  All  In  One  Stop 
Phimacy  had  no  initial  or  biennial 
controlled  substance  inventories. 

lO  addition,  a  review  of  the  controlled 
substance  prescriptions  at  All  In  One 
Stop  Pharmacy  revealed  that  12 
prescriptions  were  not  dated;  11  had  no 
patient  address  indicated;  15  had  no 
practitioner's  signature;  88  failed  to 
recprd  the  practitioner's  address;  37  did 
notjhave  DEA  registrations  numbers;  78 
Scnedule  ni  and  IV  controlled  substance 
pref  criptions  were  interspersed  among 
noa-controlled  prescriptions  and  were 
not  stamped  with  letter  "C";  19  original 
"preicriptions  did  indicate  the  date  of 
dispensing;  6  refills  were  also  not  dated 
dispensed;  66  prescriptions  had  no 
inittals  of  the  dispensing  pharmacist; 
137|  refills  were  not  initialed  by  the 
dispensing  pharmacist;  one  prescription 
for  a  Schedule  in  controlled  substance 
had  an  annotation  that  it  had  been 
refi  led  eleven  times  and  four  of  those 
refi  Is  were  for  100  dosage  units  more 
thai  1  authorized  by  the  original 
prescription;  and  three  other 
prescriptions  were  filled  more  than  five 
timps  within  a  six  month  period. 

A|n  accoimtability  audit  of  All  In  One 
St(H)  Pharmacy's  controlled  substances 
for  the  period  of  August  27, 1990 
through  September  18, 1992,  was 
conducted.  The  audit  revealed  shortages 
of  c  ontrolled  substances  including 
app  roximately:  6,500  dosage  units  of 
Scb  edule  II  controlled  substances;  2,450 
dos  jge  units  of  Schedule  FV  controlled 
sub  stances;  and  27  ounces  of  Schedule 
III  liquid  form  controlled  substances. 

During  the  inspection,  Mr.  Ehule 
explained  to  the  investigators  that 
con  trolled  substance  invoices  were 
int(  rspersed  with  non-controlled 


substance  purchases  and  that  he  did  not 
believe  he  had  all  the  controlled 
substance  invoices  for  the  last  two 
years.  The  DEA  investigators  had  to 
assume  a  zero  beginning  inventory 
because  Mr.  Ehule  did  not  have  a 
current  biennial  inventory.  In  light  of 
the  zero  beginning  inventory  and  the 
fact  that  All  In  One  Stop  Pharmacy  did 
not  have  records  of  all  purchases  of 
controlled  substances  during  the  audit 
period,  the  shortages,  in  all  likelihood, 
were  understated. 

After  conducting  the  audit,  DEA 
investigators  interviewed  over  30 
practitioners  whose  names  appeared  on 
the  172  prescriptions  removed  from  All 
In  One  Stop  Pharmacy  during  the 
administrative  inspection.  Based  upon 
these  interviews,  the  investigators  found 
that  only  55  of  these  controlled 
substance  prescriptions  were 
authorized.  Many  prescriptions  had 
been  refilled  without  any  authorization 
and  had  been  refilled  in  excess  of  what 
was  authorized.  In  some  cases  the 
prescriptions  were  filled  with  a  higher 
strength  of  the  controlled  substance 
than  originally  prescribed.  Other 
prescriptions  were  filled  with 
completely  different  controlled 
substances  than  what  were  authorized 
on  the  prescriptions. 

Many  of  the  physicians  and  dentists, 
who  were  interviewed,  indicated  they 
never  saw  the  patients  in  question. 
Many  others  indicated  that  they  never 
saw  the  patient  on  the  day  in  question 
and  in  some  cases  the  practitioner  had 
not  seen  the  patient  for  over  a  year.  In 
many  instances,  the  practitioners  were 
able  to  identify  the  signatures  on  the 
prescriptions  as  obvious  forgeries.  A 
number  of  the  prescriptions  indicated 
DEA  registration  numbers  that  were  not 
assigned  to  the  practitioner  who 
ostensibly  signed  them. 

Prior  to  the  audit,  a  person  acting  in   • 
an  undercover  capacity  presented  a 
controlled  substance  prescription  to  Mr. 
Ehule.  This  prescription,  wldch  was  one 
of  the  prescriptions  recovered  during 
the  administrative  inspection,  was  filled 
by  Mr.  Ehule,  despite  the  feet  that  the 
practitioner's  name  and  DEA  number 
were  fictitious. 

At  the  time  of  the  audit,  Mr.  Ehule 
indicated  to  the  investigators  that  he 
was  planning  on  closing  All  In  One  Stop 
Pharmacy  which  was  incorporated 
under  Real  Vitality,  Inc.  Mr.  Ehule 
owned  60%  of  Real  Vitality,  Inc.  stock 
and  he  operated  the  pharmacy.  Mrs. 
Ehule  owned  40%  of  the  stock  and  she 
operated  the  other  part  of  the  store, 
which  consisted  of  food  and  other 
convenience  items. 

On  November  11, 1992.  Mr.  Ehule 
wrote  DEA  requesting  that  the 


Certificate  of  Registration  issued  to  Real 
Vitality,  Inc.,  (d/b/a  All  hi  One  Stop 
Pharmacy)  be  transferred  to  The 
Medicine  Shoppe  (Respondent),  97 
Temple  Avenue,  Newnan,  Georgia.  The 
corporate  owner.  Real  Vitality,  Inc.,  in 
which  Mr.  Ehule  was  the  majority 
stockholder,  remained  the  same.  In 
response  to  this  request,  DEA  notified 
Mr.  Ehule  that  it  planned  to  initiate 
proceedings  to  revoke  his  current  DEA 
number  and  to  deny  the  request  for 
modification.  Since  Mr.  Ehule 
discontinued  business  at  his  original 
location.  All  In  One  Stop  Pharmacy,  the 
DEA  registration  for  that  location 
terminated  pursuant  to  21  CFR  1301.62. 

Shortly  thereafter,  DEA  learned  that 
in  April  1993,  Real  VitaUty,  Inc.  sold 
Respondent  to  Mr.  Ehule's  wife,  Yvonne 
Ehule.  DEA  then  received  a  new 
application  for  registration  of 
Respondent,  which  was  operating  as 
The  Medicine  Shoppe  and  owned  by 
Real  Vitality,  Inc.  It  was  signed  by  Mrs. 
Ehule  and  dated  July  30. 1993. 

Subsequently,  DEA  investigators 
determined  that  Mr.  Ehule  continued  to 
work  as  a  pharmacist  at  Respondent. 
The  Georgia  State  Board  of  Pharmacy 
granted  a  state  controlled  substance 
license  to  Respondent,  based  upon  the 
transfer  of  ownership  of  Respondent 
from  Mr.  Ehule  to  Mrs.  Ehule.  On  three 
occasions,  between  August  1993  and 
October  1993,  Mr.  Ehule  accepted  call- 
in  prescriptions  for  controlled 
substances  even  though  Respondent  was 
not  authorized  by  DEA  to  handle 
controlled  substances.  Mr.  Ehule  then 
arranged  to  have  another  pharmacy  fill 
these  prescriptions. 

DEA  investigators  also  uncovered 
various  documents  relating  to 
Respondent  which  revealed  that  Mr. 
Ehule  has  a  significant  interest  in 
Respondent.  Respondent  is  a  franchise 
fii  the  Medicine  Shoppe  International, 
Inc.  (franchisor).  On  August  25, 1992, 
Mr.  Ehule,  as  President  of  Real  Vitality, 
Inc.,  signed  a  franchise  contract  with  the 
fi^nchisor.  Both  Mr.  and  Mrs.  Ehule  are 
listed  as  guarantors  of  this  contract.  The 
credit  and  security  agreement  between 
Real  Vitality,  Inc.  and  the  fi^nchisor, 
dated  October  5, 1992,  designates  Mr. 
Ehule,  as  well  as  Mrs.  Ehule,  as  the 
shareholders  of  Real  Vitality,  Inc.  and 
all  Ucensing  fees  are  designated  to  be 
drawn  from  Mr.  and  Mrs.  Ehule's  joint 
checking  account.  On  April  6, 1993, 
Real  Vitality,  Inc.  assigned  its  interest  in 
the  fi'anchising  agreement  to  Mrs.  Ehule. 
The  assignment,  however,  provides  that 
Mr.  Ehule  is  not  released  from  the  terms 
and  conditions  of  the  agreement. 

Mr.  Ehule  is  listed  as  the  sole  lessee 
for  the  property  of  Respondent.  The 
period  of  the  lease  agreement  is  effective 


from  October  12, 1992  through 
September  30,  2002.  By  letter,  dated 
October  26. 1993,  the  president  of  the 
leasing  company  stated  that  Mr.  Ehule 
had  not  notified  the  company  of  any 
change  of  ownership  of  Respondent. 
Additionally,  any  change  by  way  of 
sublease  would  not  release  Mr.  Ehule 
from  the  terms  and  conditions  of  the 
lease. 

The  franchisoftlso  agreed  to  a 
financing  loan  for  Respondent  and 
secured  such  loan  using  Mr.  and  ^^' 
Ehule's  personal  residence  as  well  as 
the  phannacy.  All  In  One  Stop 
Pharmacy,  that  Mr.  Ehule  closed  before 
opening  Respondent  in  Newnan, 
Georgia.  Again,  Mr.  Ehule,  as  well  as 
Mrs.  Ehule.  signed  this  agreement  and 
the  security  deed. 

In  evaluating  whether  Respondent's 
registration  by  the  Drug  Enforcement 
Administration  would  be  inconsistent 
with  the  public  interest,  the  Deputy 
Administrator  considers  the  factors 
enumerated  in  21  U.S.C.  823(f).  They 
are  as  folio    s: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  appUcant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  appUcant's  conviction  record 
imder  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  a  registration 
would  be  inconsistent  with  the  public 
interest,  the  Deputy  Administrator  is  not 
required  to  make  findings  with  respect 
to  each  of  the  factors  Usted  above. 
Instead,  he  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Trawick,  D.D.S..  Docket  No. 
88-69,  53  FR  5326  (1988). 

Factor  two  applies  because  Mr. 
Ehule's  experience  in  dispensing 
controlled  substances  was  dismal.  Based 
upon  the  practitioner  interviews,  it  was 
estabUshed  that  there  were  117 
unauthorized  controlled  substance 
prescriptions  filled  between  August 
1990  and  September  1992.  Mr.  Ehule's 
pattern  of  dispensing  without  meiking 
any  bona  fide  attempts  to  verify 
prescriptions  was  confirmed  when  an 
undercover  person  presented  Mr.  Ehule 
with  a  controlled  substance  prescription 
that  had  entirely  fictitious  information 
on  it.  The  unauthorized  dispensing  was 
not  limited  to  one  specific  problem  but 


included  diverse  violations  such  as 
dispensing  unauthorized  refills, 
increasing  the  dosage  units  authorized, 
increasing  the  strength  of  the  controlled 
substance  from  what  was  authorized 
and  even  dispensing  different  types  of 
controlled  substances  in  addition  to 
what  was  authorized.  One  prescription 
for  a  Schedule  III  controlled  substance 
had  an  annotation  that  it  had  been 
refilled  eleven  times  and  four  of  those 
refills  were  for  100  dosage  units  more 
than  authorized  by  the  original 
prescription. 

Factor  four  is  applicable  based  upon 
the  numerous  violations  of  controlled 
substance  regulations  by  Mr.  Ehule 
while  operating  the  All  In  One  Stop 
Phannacy  between  August  1990  and 
September  1992.  He  filled  163 
controlled  substance  prescriptions 
which  did  not  include  the  date,  patient 
information  and  practitioner 
information  (including  prescriptions 
which  did  not  even  have  a  DEA  number 
on  them)  in  violation  of  21  CFR 
1306.05(a).  Eighty-five  initial 
prescriptions  either  did  not  have  the 
initials  of  the  dispensing  pharmacist  or 
Called  to  denote  a  date  when  the 
controlled  substances  were  dispensed  in 
violation  of  21  CFR  1304.24(d).  Six  refill 
prescriptions  did  not  have  the  date  of 
refill  and  137  refills  did  not  have  the 
initials  of  the  dispensing  pharmacist  in 
violation  of  21  CFR  1306.22(a).  Seventy- 
eight  Schedule  HI  and  FV  controlled 
substance  prescriptions  were 
interspersed  writh  non-controlled 
substance  prescriptions  and  did  not 
contain  the  letter  "C"  in  the  right  hand 
comer.  Thus  these  prescriptions  were 
not  readily  retrievable  as  required  under 
21  U.S.C.  827(b)  and  21  CFR 
1304.04(h)(2).  Four  controlled  substance 
prescriptions  were  refilled  more  than 
five  times  within  a  six  month  period  in 
violation  of  21  CFR  1306.22(a).  In  one 
case,  the  prescription  was  refilled 
eleven  times.  The  audit  revealed  over 
7,500  shortages  of  various  Schedule  III 
and  rv  controlled  substances. 

Under  these  circumstances,  there  is 
no  question  that  had  Mr.  Ehule  simply 
applied  for  a  transfer  of  the  DEA 
Certificate  of  Registration  from  All  In 
One  Stop  Pharmacy  to  Respondent  (The 
Medicine  Shoppe)  such  transfer  would 
have  been  denied  and  All  In  One  Stop 
Pharmacy's  registration  revoked.  The 
issue  to  be  addressed,  then,  is  the  effect 
of  the  transfer  of  Real  Vitality,  Inc., 
d/b/a  Respondent  to  Mrs.  Ehule.  Given 
the  circumstances  of  this  transfer,  the 
Deputy  Administrator  concludes  that 
the  transfer  does  not  protect  the  public 
interest  and  thus,  the  application  must 
be  denied. 
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The  transfer  of  Respondent  to  Mr. 
Ehule's  wife  occurred  shortly  after  Mr. 
Ehule  was  informed  that  DEA  would 
oppose  the  modification  and  seek 
revocation  of  All  In  One  Stop 
Pharmacy's  DEA  registration.  In 
addition,  Mr.  Ehule  continued  to 
operate  as  Respondent's  pharmacist. 
Moreover,  on  three  occasions,  Mr.Ehule 
accepted  controlled  substance 
prescriptions  on  behalf  of  Respondent 
although  he  had  no  authority  to  do  since 
Respondent  was  not  authorized  to 
handle  controlled  substances. 

In  its  request  for  a  hearing, 
Respondent  argues  that  Mrs.  Ehule  is 
the  currpnt  owner  and  sole  assignee  of 
Respondent  and  therefore  the 
application  should  be  granted.  Yet  Mf. 
Ehule  retains  a  substantial  financial 
interest  in  Respondent.  He  is  liable  as  a 
guarantor  under  the  franchising 
agreement  and  lease.  Respondent  also 
obtained  a  loan  from  the  franchisor;  the 
collateral  for  this  loan  was  the  personal 
residence  of  Mr.  and  Mrs.  Ehule  and  the 
corporation  of  Respondent,  Real  Vitality 
Inc.,  in  which  Mr.  Ehule  was  the 
majority  stockholder. 

Respondent  offers  the  assurance  in  its 
request  for  a  hearing  that  Mr.  Ehule  will 
not  be  involved  in  the  ownership  of 
Respondent.  Given  Mr.  Ehule's 
substantial  financial  stake  in 
Respondent,  this  assurance  cannot  be 
realized. 

Respondent  also  maintains  that  Mrs. 
Ehule  has  not  been  convicted  of  any 
ofTenses  relating  to  controlled    ' 
substances  and  that  any  errors 
attributable  to  Mr.  Ehule  should  not 
reflect  on  her  fitness  to  operate  the 
Respondent  pharmacy.  While    - 
Respondent's  former  assertion  may  be 
true,  it  is  not  relevant.  The  relevant 
issue  is  whether  Mrs.  Ehule  will  operate 
Respondent  independently  of  Mr. 
Ehide.  In  this  respect  Mrs.  Ehule  has 
demonstrated  that  such  a  scenario  is 
very  unlikely.  Under  similar 
circumstances,  DEA  has  denied  an 
application  based  upon  the  sale  of  a 
retail  pharmacy  to  a  spouse. 
Cumberland  Prescription  Center,  Docket 
No.  8&-91,  52  FR  37224  (1987). 

Mrs.  Ehule  owned  40%  of  Allln  One 
Stop  Pharmacy  and  operated  the  non- 
pharmacy  portion  while  Mr.  Ehule  was 
abusing  the  pharmacy's  controlled 
substances  privileges.  Mrs.  Ehule 
exercised  no  control  whatsoever.  Mr. 
Ehule  continued  to  operate  as  a    ~ 
pharmacist  of  Respondent  (and 
represented  that  he  had  legal  authority 
to  accept  controlled  substance 
prescriptions  when  he  did  not)  even 
after  Mrs.  Ehule  became  owner  of 
Respondent.  Nothing  in  the  present 
record  gives  the  Deputy  Administrator 
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any  confidence  that  Mrs.  Ehule  could  or 
would  prevent  Mr.  Ehule  from  operating 
the  Respondent  pharmacy,  her  belated 
assertions  in  the  request  for  a  hearing 
notwithstanding.  Nto.  Ehule's  promises 
are  even  more  suspect  in  the  face  of  the 
fact  that  the  transfer  of  ownership  to  her 
occurred  shortly  after  Respondent  was 
informed  by  DEA  that  modification  of 
his  registration  would  %e  opposed. 
Under  these  circumstances,  there  is  no 
assurance  whatsoever  that  the  public 
interest  would  be  protected  if  the 
present  application  were  granted. 

No  evidence  of  explanation  or 
mitigating  circumstances  has  been 
offered  by  Respondent  except  the 
assertions  and  objections  in  its  request 
for  a  hearing  which  in  no  way  refute  the 
numerous  controlled  substance 
violations  that  occurred.  The  public 
interest  cannot  be  protected  by  granting 
Respondent  a  registration  in  light  of  Mr. 
Ehule's  involvement  with  Respondent. 
Therefore,  the  Deputy  Administrator 
concludes  that  Respondent's  application 
for  a  DEA  Certification  Registration 
must  be  denied. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  the 
application  executed  by  The  Medicine 
Shoppe,  on  July  30, 1993,  for  a  DEA 
Certificate  of  Registration  as  a  retail 
pharmacy,  be,  and  it  hereby  is,  denied. 
This  order  is  effective  October  13, 1994. 

Dated:  October  5, 1994. 
Stephen  H.  Greene, 
Deputy  Administrator. 
FR  Doc.  94^25272  Filed  10-12-94;  8:45  am] 

BILUNG  CODE  4410-09-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Senior  Executive  Service  (SES) 
>erformance  Review  Board;  Members 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
ippointment  of  members  of  the  National 
\rchives  and  Records  Administration 
NARA)  Performance  Review  Board. 
=0R  FURTHER  INFORMATION  CONTACT: 
Steven  G.  Rappold,  Human  Resources 
services  Division  (ADM.HRS).  National 
Vrchives  at  College  Park,  8601  Adelphi 
?oad.  College  Park,  MD  20740-6001, 
301)  713-6760  (voice/TDD). 
WPPLEMENTARY  INFORMATION:  Section 
1314(c)  of  Title  5.  U.S.C,  requires  each 


agency  to  establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
SES  Performance  Review  Boards.  The 
Board  shall  review  the  initial  appraisal 
of  a  senior  executive's  performance  by 
the  supervisor  and  recommendations 
regarding  the  recertification  of  senior 
executives,  and  recommend  final  action 
to  the  appointing  authority  regarding 
matters  related  to  senior  executive 
performance. 

The  Members  of  the  Performance 
Review  Board  for  the  National  Archives 
and  Records  Administration  are:  Ralph 
C.  Bledsoe,  Assistant  Archivist  for 
Policy  and  Information  Resources 
Management  Services;  Linda  N.  Brown, 
Assistant  Archivist  for  Public  Programs; 
Raymond  A.  Mosley,  Assistant  Archivist 
for  Special  and  Regional  Archives; 
Thomas  King,  Director  of  Human 
Resources  Information  Management, 
Department  of  Health  and  Human 
Services;  and  John  Seal,  Chief 
Management  Officer,  Pension  Benefit 
Guarantee  Corporation.  These 
appointments  supersede  all  previous 
appointments. 

Dated:  October  4,  1994. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

IFR  Doc.  94-25259  Filed  10-12-94;  8:45  ami 

BILUNG  CODE  751S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Amended  Notice  of  Meeting;  Music 
Advisory  Panel:  Chorus  Section;  Panel 
Meeting;  Correction 

October  7. 1994. 

ACTION:  Notice  of  correction  to  FR  94- 
24899.  published  on  October  7,  1994  on 
page  51218.  . 


SUMMARY:  This  notice  corrects  the 
scheduling  of  sessions  for  the  Music 
Advisory  Panel  (Chorus  Section) 
previously  published  in  the  Federal 
Register,  on  October  7, 1994  on  page 
51218  (FR  94-24899).  The  meeting  was 
scheduled  as  follows:  from  9:00  a.m.  to 
5:30  p.m.  on  October  25-26, 1994  and 
from  9:00  a.m.  to  3:00  p.m.  on  October 
27, 1994.  These  sessions  were  to  be 
closed  for  application  review  and  an 
open  session  for  a  policy  discussion  and 
guideline  review  was  scheduled  for  3:00 
to  5:00  p.m.  on  October  27, 1994. 

Explanation 

This  panel  was  split  into  two  sections 
(Chorus  and  Services  to  Choruses)  to 
avoid  conflicts  of  interest.  The  panels 
will  meet  from  October  25-27, 1994, 
The  Chorus  Section  will  meet  from  9:00 


a.m.  to  6:00  p.m.  on  October  25,  1994; 
bom  8:30  a.m.  to  6:00  p.m.  on  October 
26, 1994;  and  frtim  8:30  a.m.  to  4:00 
p.m.  on  October  27, 1994.  The  Services 
to  Choruses  Section  will  meet  from  4:00 
p.m.  to  5:30  p.m.  on  October  27, 1994. 
All  sessions  will  be  closed  for 
application  review  except  for  an  open 
session  to  discuss  policy  and  review 
guidelines  from  1:00  p.m.  to  4:00  p.m. 
on  October  27, 1994. 

Dated:  October  7. 1994. 
Yvonne  M.  Sabina, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
[FR  Doc  94-25382  Filed  10-12-94;  6:45  am] 
BHJJNQ  OOOC  7S37-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  Submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  71— Packaging 
and  Transportation  of  Radioactive 
Material — Rule  to  Achieve 
Compatibility  with  the  International 
Atomic  Energy  Agency  (IAEA). 

3.  The  form  number  if  appficable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Serial  nimibers  would  be 
added  to  packages  once.  Identification 
of  codes  and  standards  proposed  for  use 
in  package  design  would  be  required 
once,  with  the  application.  Previously 
submitted  material  would  be 
consolidated  and  submitted  once,  with 
the  application.  Written  instructions 
would  be  provided  to  a  carrier  once  for 
each  exclusive  use  shipment. 

5.  Who  will  be  required  or  asked  to 
report:  All  NRC  specific  licensees  who 
place  byproduct,  source,  or  special 
nuclear  material  into  transportation,  and 
all  persons  who  wish  to  apply  for  NRC 
approval  of  package  designs  for  use  in 
such  transportation. 


6.  An  estimate  of  the  number  of 
responses  annually:  360. 

7.  An  estimate  of  the  total  number  of 
hours  needed  aimually  to  complete  the 
requirement  or  request:  The  revision 
will  require  6.97  hours  per  response, 
plus  6.50  hours  per  recordkeeper,  for  a 
total  increase  of  2,585  hours  aimually. 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L  96-511  applies: 
Applicable. 

9.  Abstract:  The  NRC  is  amending  its 
regulations  for  the  safe  transportation  of 
radioactive  material  to  make  them 
compatible  with  those  of  the  IAEA,  and 
to  incorporate  new  licensing 
requirements  for  packages  used  to 
transport  plutonium  by  air.  The  revision 
to  10  CFR  Part  71  would  add  four 
additional  information  collection 
requirements  as  follows:  serial  numbers 
on  Type  B  packages;  consolidation  of 
previously  submitted  material  in 
renewal  applications;  written 
instructions  to  carriers  for  exclusive  use 
shipments;  and  maintenance  of  records 
of  shipments  by  serial  number  of  the 
package. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  N.W.  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Troy  Hillier,  Officer  of  Information  and 
Regulatory  Affairs  (3150-0008),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Brenda 
Jo.  Shehon,  (301)  415-7232. 

Dated  at  Rockville,  Maryland,  the  30th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
(FR  Doc.  94-25304  Filed  10-12-94;  8:45  am) 
BILUNQ  CODE  7S90-01-M 


1994  All  Agreement  States  Meeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
convene  a  public  meeting  with 
representatives  of  the  29  Agreement 
States  to  discuss  technical  and  program 
management  issue  in  the  regulation  of 
Atomic  Energy  Act  radioactive 
materials.  Panel  discussions  vnll  be 
held  and  individual  presentations  will 
be  made  to  clarify  and  enhance  a 


general  understanding  of  regulatory 
requirements  designed  to  protect  the 
safety  of  the  public  and  radiation 
workers.  The  progress  of  ongoing 
revisions  to  current  NRC  regulations,  as 
well  as.  implementation  of  new 
regulatory  requirements  will  be 
discussed.  The  status  of  reporting 
specific  radiological  incidents  and  the  . 
exchange  of  radiological  safety 
information  will  also  be  discussed. 
DATES:  The  public  meeting  will  be  held 
on  Monday,  October  24, 1994  from  8:00 
a.m.  to  5:00  p.m.  and  Tuesday,  October 
25. 1994  from  8:00  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  is  to  be  held  at 
the  Ramada  Inn  and  Conference  Center, 
1230  Congress  Street,  Portland.  Maine, 
Telephone  (207-774-5611). 
FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  A.  Boiling.  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C  20555, 
Telephone  (301)  504-2327,  FAX  (301) 
504-3502  and  Internet 
(LAB@NRC.GOV). 
SUPPLEMENTARY  INFORMATION:  The 
following  topics  will  be  covered  at  this 
meeting: 

1.  Policy  Statement  on  the  Agreement 
State  Program — Guidance  and 
Principles  of  Operations  for  the 
Agreement  States  Program. 

2.  Update  on  the  development  of  the 
Integrated  Materials  Performance 
Evaluation  Program  (IMPEP). 

3.  Exchange-of-Information  Program — 
The  use  of  computers  and 
telecommunication  equipment  to  share 
radiological  safety  and  incident 
information. 

4.  Medical  Issues — NRC's  experience 
in  implementing  the  Medical  Quality 
Management  Rule.  The  proposed 
revision  of  10  CFR  Part  35  on  the 
Medical  Uses  of  Byproduct  Material. 
The  National  Academy  of  Science  Study 
on  the  uses  of  radioactive  materials  and 
radiation  in  medicine. 

5.  Abandoned  Radioactive  Material — 
Report  on  specific  cases.  The  process  for 
accepting  abandoned  radioactive 
material.  The  role  of  the  Federal 
Agencies  (NRC,  DOE.  EPA). 

6.  Operational  Events — Abnormal 
Occurrence  Reporting.  The  National 
Materials  Events  Database.  The  Events 
Reporting  Process. 

7.  Materials  Regulation— 10  CFR  Part 
20  compliance  experience.  Radiation 
regulatory  jurisdiction  and  reciprocal 
recognition  of  materials  licenses. 
Regulations  development — 10  CFR  Part 
34  on  Industrial  Radiography. 

8.  NRC  Technical  Assistance  to  the 
Agreement  States. 

The  meeting  will  be  conducted  in  a 
manner  that  will  expedite  the  orderly 
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conduct  of  business.  A  transcript  of  the 
meeting  will  be  available  for  inspection 
and  copying  for  a  fee,  at  the  NRC  Public 
Document  Room,  2120  L  Street,  N.W. 
(Lower  Level),  Washington,  D.C.  20555 
on  or  about  November  25, 1994. 

The  following  procedures  apply  to 
public  attendance  at  the  meeting: 

1.  Questions  or  statements  from 
attendees  other  than  participants,  i.e., 
participating  representatives  of  each 
Agreement  State  and  participating  NRC 
staff  will  be  entertained  as  time  permits; 
and 

2.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

Dated  at  Rockville.  Maryland  this  6th  day 
of  October,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Bangart, 
Director,  Office  of  State  Prograais. 
(FR  Doc.  94-25305  Filed  10-12-94;  8:45  am) 
BILUNO  CCOE  75WM)1-M 

[Docket  Nos.  50-369  and  50-^70^ 

In  the  Matter  of  DuKe  Power  Company 
(McGuire  Nuclear  Station  Units  1  and 
2);  Exemption 

I 

The  Duke  Power  Company  (the 
licer  see)  is  the  holder  of  Facility 
Operating  License  Nos.  NPR-9  and 
NPF-17,  which  authorize  operation  of 
the  McGuire  Nuclear  Station,  Units  1 
and  2,  respectively.  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  faciUties  consist  of  two 
pressurized  water  reactors,  McGuire 
Nuclear  Station,  Units  1  and  2,  at  the 
licensee's  site  located  in  Mecklenburg 
County,  North  Carolina. 

n 

Title  10  CFR  50.60,  "Acceptance 
Criteria  for  Fracture  Prevention 
Measures  for  Light-water  Nuclear  Power 
Reactors  for  Normal  Operation,"  states 
that  all  light-water  nuclear  power 
reactors  must  meet  the  fracture 
toughness  and  material  surveillance 
program  requirements  for  the  reactor 
coolant  pressure  boundary  as  set  forth 
in  appendices  G  and  H  to  10  CFR  part 
50.  Apendix  G  to  10  CFR  part  50  defines 
pressure/temperature  (P/T)  limits 
during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boundary  may  he  subjected  over  its 
service  lifetime.  10  CFR  50.60(b) 
specifies  that  alternatives  to  the 
described  requirements  in  appendices  G 
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and  H  to  10  CFR  part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  low  temperature 
overpressure  transients  that  would 
produce  pressure  excursions  exceeding 
the  appendix  G  P/T  limits  while  the 
reactor  is  operating  at  low  temperatures, 
the  Ucensee  installed  a  low  temperature 
overpressure  (LTOP)  system.  The 
system  includes  pressure-relieving 
devices  called  Power-Operated  Relief 
Valves  (PORVs).  The  PORVs  are  set  at 
a  pressure  low  enough  so  that  if  an 
LTOP  transient  occiured,  the  mitigation 
system  would  prevent  the  pressure  in 
the'reactor  vessel  from  exceeding  the 
appendix  G  P/T  limits.  To  prevent  the 
PORVs  from  lifting  as  a  result  of  normal 
operating  pressure  surges  (e.g.,  reactor 
coolant  pump  starting,  and  shifting 
operating  charging  pumps)  with  the 
reactor  coolant  system  in  a  water  solid 
condition,  the  operating  pressure  must 
be  maintained  below  the  PORV  setpoint. 
In  addition,  in  order  to  prevent 
cavitation  of  a  reactor  coolant  pump,  the 
operator  must  maintain  a  differential 
pressure  across  the  reactor  coolant 
pump  seals.  Hence,  the  hcensee  must 
operate  the  plant  in  a  pressure  window 
that  is  defined  as  the  difference  between 
the  minimum  required  pressure  to  start 
a  reactor  coolant  pump  and  the 
operating  margin  to  prevent  lifting  of 
the  PORVs  due  to  normal  operating 
pressure  surges.  The  licensee  LTOP 
analysis  indicates  that  using  the 
appendix  G  safety  margins  to  determine 
the  PORV  setpoint  would  result  in  a 
pressure  setpoint  within  its  operating 
window,  but  there  would  be  no  margin 
for  normal  operating  pressure  surges. 
Therefore,  operating  with  these  limits 
could  result  in  the  lifting  of  the  PORVs 
and  cavitation  of  the  reactor  coolant 
pumps  during  normal  operation. 

The  licensee  proposea  that  in 
determining  the  design  setpoint  for 
LTOP  events  for  McGuire  Units  1  and  2, 
the  allowable  pressure  be  determined 
using  the  safety  margins  developed  in 
an  alternate  methodology  in  lieu  of  the 
safety  margins  currently  required  by 
appendix  G,  10  CFR  part  50.  Designated 
Code  Case  N-514,  the  proposed 
alternate  methodology  is  consistent  with 
guidelines  developed  by  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Working  Group  on  Operating 
Plant  Criteria  to  define  pressure  limits 
during  LTOP  events  that  avoid  certain 
imnecessary  operational  restrictions, 
provide  adequate  margins  against  failure 
of  the  reactor  pressure  vessel,  and 
reduce  the  potential  for  unnecessary 
activation  of  pressure-relieving  devices 
used  for  LTOP.  Code  Case  N-514,  "Low 
Temperature  Overpressure  Protection," 


has  been  approved  by  the  ASME  Code 
Committee.  The  content  of  this  code 
case  has  been  incorporated  into 
appendix  G  of  section  XI  of  the  ASME 
Code  and  published  in  the  1993 
Addenda  to  Section  XI.  The  MRC  staff 
is  revising  10  CFR  50.55a,  which  will 
endorse  the  1993  Addenda  and 
appendix  G  of  Section  XI  into  the 
regulations. 

An  exemption  from  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  calculating  the 
maximum  allowable  pressure  for  the 
LTOP  setpoint.  By  application  dated 
June  28, 1994,  the  licensee  requested  an 
exemption  from  10  CFR  50.60  for  this 
purpose. 

By  letter  dated  August  18, 1994  (and 
further  clarified  by  letter  dated 
September  7, 1994),  the  licensee 
supplied  additional  information  that 
described  the  use  of  a  secondary  side 
heat  source  to  permit  the  heatup  of  the 
reactor  coolant  system,  assuming  that 
the  exemption  was  not  granted.  Since 
the  secondary  side  heat  source  could 
cause  primary  side  transients,  the  staff 
considers  the  use  of  a  secondary  side 
heat  source  to  be  an  undesirable  method 
of  operation. 

m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions,  from  the 
requirements  of  10  CFR  part  50  when  (1, 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  pubUc 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstance  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule*  *  *". 

The  imderlying  purpose  of  10  CFR 
50.60  Appendix  G  is  to  establish 
fracture  toughness  requirements  for 
ferritic  materials  of  pressure-retaining 
components  of  the  reactor  coolant 
pressure  boundary  to  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences,  to 
which  the  pressure  boundary  may  be 
subjected  over  its  service  lifetime. 
Section  IV.A.2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  with 
P/T  limits  at  least  as  conservative  as 
those  obtained  by  following  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  appendix  G  of  the 
ASME  Code. 


Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  limits  be 
calculated:  (a)  Using  a  safety  factor  of  2 
on  the  principal  membrane  (pressure) 
stresses,  (b)  assuming  a  flaw  at  the 
surface  with  a  depth  of  one-quarter  (1/ 
4)  of  the  vessel  wall  thickness  and  a 
length  of  six  (6)  times  its  depth,  and  (c) 
using  a  conservative  fracture  toughness 
curve  that  is  based  on  the  lower  bound 
of  static,  dynamic,  and  crack  arrest 
fracture  toughness  tests  on  material 
similar  to  the  McGuire  reactor  vessel 
material. 

In  determining  the  setpoint  for  LTOP 
events,  the  licensee  proposed  to  use 
safety  margins  based  on  an  alternate 
methodology  consistent  with  the 
proposed  ASME  Code  Case  N-514 
guidelines.  The  ASME  Code  C^se  N-514 
allows  determination  of  the  setpoint  for 
LTOP  events  such  that  the  maximum 
pressure  in  the  vessel  would  not  exceed 
110  percent  of  the  P/T  limits  of  the 
existing  ASME  appendix  G.  This  results 
in  a  safety  factor  of  1.8  on  the  principal 
membrane  stresses.  All  other  factors, 
including  assumed  flaw  size  and 
fracture  toughness,  remain  the  same. 
Although  this  methodology  would 
reduce  the  safety  factor  on  the  principal 
membrane  stresses,  the  proposed 
criteria  will  provide  adequate  margins 
of  safety  to  the  reactor  vessel  during 
LTOP  transients  and  will  satisfy  the 
underlying  purpose  of  10  CFR  50.60  for 
fracture  toughness  requirements. 

Using  the  licensee's  proposed  safety 
factors  instead  of  appendix  G  safety 
factors  to  calculate  the  LTOP  setpoint 
will  permit  a  higher  LTOP  setpoint  than 
would  otherwise  be  required  and  will 
provide  added  margin  to  prevent  normal 
operating  surges  from  lifting  the  PORVs 
or  cavitation  of  the  reactor  coolant 
pumps. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  Licensee's 
proposed  use  of  the  alternate 
methodology  in  determining  the 
acceptable  setpoint  for  LTOP  events  will 
not  present  an  undue  risk  to  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security.  The 
NRC  staff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(2).  such 
that  application  of  10  CFR  50.60  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 


grants  the  Duke  Power  Company  an 
exemption  from  the  requirements  of  10 
CFR  50.60  such  that  in  determining  the 
setpoint  for  LTOP  events,  the  appendix 
G  curves  for  P/T  limits  are  not  exceeded 
by  more  than  10  percent  in  order  to  be 
in  compliance  with  these  regulations. 
This  exemption  is  applicable  only  to 
LTOP  conditions  during  normal 
operation. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
resuh  in  any  significant  adverse 
environmental  impact.  Publication  of 
the  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  in  the 
Federal  Register  was  delayed  due  to 
circumstances  beyond  the  Commission's 
control.  The  Commission  has 
determined  that  emergency 
circumstances  exist  and  therefore  is 
issuing  this  exemption  pursuant  to  10 
CFR  51.13  and  51.35  without  prior 
publication.  Publication  in  the  Federal 
Register  will  occur  on  October  3. 1994. 

"This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Manland.  this  30th  day 
of  September.  1994. 

For  the  Nuclear  Regulaton'  Commission. 
lohn  F.  Stoiz, 

Acting  Director,  Division  of  Reactor  Projects — 
////.  Office  of  Nuclear  Reactor  Regulation. 
|Fk  Doc.  94-25301  Filed  10-12-94  8:45  am] 
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Dul(e  Power  Company;  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17  issued  to  Duke  Power 
Company  (the  licensee)  for  operation  of 
the  McGuire  Nuclear  Station,  Units  1 
and  2,  located  in  Mecklenburg  County, 
North  Carolina. 

The  proposed  amendment  would 
correct  a  technical  deficiency  existing  in 
the  Technical  Specifications  (TS)  which 
has  caused  difficulty  to  plant  operations 
when  swapping  of  the  NV  pumps  was 
needed  in  Modes  4,5,  and  6.  This 
amendment  is  requested  to  permit 
flexibiUty  in  the  operation  of  the  NV 
pumps  during  imit  startup.  McGuire 
Unit  1  is  currently  in  cycle  10  startup 
process. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 


vdll  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Basis  for  Conclusion  That  the 
Amendment  Would  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated: 

No  significant  increase  in  probability  of  an 
accident  previously  analyzed  will  occur. 
While  the  probability  of  the  mass  addition 
pressure  transient  will  increase  slightly,  this 
increase  is  judged  to  be  insignificant  due  to 
the  short  time  of  op>eration  with  two  .NV 
pumps  (<15  minutes)  and  the  acco-mpanyiiig 
TS  3.4.9.3  requirement  for  two  operable  NC 
system  PORVs. 

The  consequences  of  the  mass  addition 
pressure  transient  accident  will  not  increase 
for  the  same  reasons  described  above. 

2.  Basis  for  Conclusion  that  the 
Amendment  Would  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  From  Any  Previously  Analyzed: 

The  accident  related  to  the  operation  of  an 
additional  N'V  pump  is  the  mass  addition 
pressure  transient  accident  as  previously 
analyzed  and  documented  in  the  basis  for  TS 
3.1.2.3.  3.1.2.4.  and  3.5.3.  No  other  new 
accident  or  different  kind  of  accident  will  be 
created  by  allowing  two  NV  pump  operation 
for  15  minutes  via  this  proposed  TS 
Amendment. 

3.  Basis  for  Conclusion  That  the 
Amendment  Would  Not  Represent  A 
Significant  Reduction  in  A  Margin  of  Safety; 

The  margin  of  safety  regarding  the  mass 
addition  pressure  transient  will  not  ho 
appreciably  decreased  due  to  the  short 
duration  (<15  minutes)  of  two  NV  pump 
operation  combined  with  the  operability  of 
two  .NC  system  PORVs  required  by  TS  3.4.9.3 
in  Mode  4  (<300''F).  Additionally,  the  margin 
of  safety  will  be  marginally  increased  as 
relates  to  the  NC  pump  seal  failure  small 
break  LOCA  due  to  the  increased  assurance 
of  NC  pump  seal  flow  during  NV  train  swaps. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendnMiit  raquett  inwvhrwao 
simuficant  hazards  ctmsideration. 
The  Commissioa  is  seeking  pubhc 

comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  alter  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
deteimination. 

Nonnally.  the  CcKnmission  will  not 
issue  the  amendment  until  the 
expirati<Hi  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
fiailure  to  act  in  a  timely  way  would 
resuh.  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issxie  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  IIm 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrecpiently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publicatioiu 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatc»7  Commission, 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
conunents  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  pjn. 
Federal  workdays.  Copies  of  written 
conunents  received  may  be  examined  at 
the  NRC  Pubbc  Document  Room,  the 
Gehnan  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  14, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  bearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  Mfith  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
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if  hich  is  avai]ri>le  at  the  Commission's 
RuUic  Docoment  Room,  the  Gefanan 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
piublic  document  room  located  at  Atkins 
library.  University  of  North  Carolina. 
Oiariotte  (UNCC  Station),  North 
C  aroHna  28223.  If  a  request  for  a  hearing 
a  -  petition  for  leave  to  intervene  is  filed 
fa  !  the  above  date,  the  Commissitni  or  an 
/  tomic  Safety  and  Licensing  Board, 
signated  by  the  Commissim  or  by  the 
lainnan  of  the  Atomic  Safety  and 
censing  Board  Panel,  will  rule  on  the 
quest  and/or  petition;  and  the 
Secretary  or  the  dmignated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
n  >tice  of  hearing  or  an  appropriate 
Oder. 

As  required  by  10  CFR  2.714,  a 
p  rtition  for  leave  to  intervene  shall  set 
f(  rtkwith  particularity  the  interest  of 
tl  e  petitioner  in  the  proceeding,  and 
hbw  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  Ihe  petition 
should  specifically  explain  the  reasons 
v/hy  int^vention  should  he  permitted 
wjith  particular  reference  to  the 
fdl  lowing  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
tile  proceeding;  and  (3)  the  possible 
feet  of  any  order  which  may  be 
itered  in  the  proceeding  on  the 
itioner's  interest.  The  petition  should 
>  identify  the  specific  aspeGts(s)  of 
subject  matter  of  the  proceecfing  as 
which  petitioner  wishes  to  intervene, 
ly  perstm  who  has  filed  a  petition  for 
ive  to  intervene  or  who  has  been 
litted  as  a  party  may  amend  the 
itition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
ptehearing  conference  scheduled  in  the 
joceeding,  but  such  an  amended 
[tition  must  satisfy  the  specificity 
)uirements  described  above. 

rt  later  than  15  days  prior  to  the  first 
shearing  conference  scheduled  in  the 
pioceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
tne  issue  of  law  or  feet  to  be  raised  or 
cdntroverted.  In  addititm,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
basis  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
odinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
re|y  in  proving  the  contention  at  the 
haaring.  The  petitioner  must  also 
pi)ovide  references  to  those  specific 
soiuces  and  documents  of  which  the 
p^tioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  estabHdi 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dilute  exists  with 
the  applicant  on  a  material  issue  to  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  wdiich  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  sul^ect  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inclucfing  the  oppmtunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determinaticm  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  tar  a  hearing  or  a  petition 
for  leave  to  Intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Sti«et,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  prtmiptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-(800)  24&- 
5100  (in  Missouri  l-(800)  342-«700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Herbert  N.  Berkow, 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Couns^  US  Nuclear  Regulatory 


Commission,  Washington,  DC  20555, 
and  to  Mr.  Albert  Carr,  Duke  Power 
Company,  422  South  Church  Street, 
Charlotte,  North  Carolina  28242, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a){l)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
section,  see  the  application  for 
amendment  dated  October  4, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Sti^et,  NW.,  Washington,  DC  20555  and 
at  the  local  public  dociunent  room 
located  at  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  October.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses, 

Project  Manager,  Project  Directorate  11-3, 
Division  of  Reactor  Projects— I/II,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-25303  Filed  10-12-94;  8:45  ami 
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[Docket  No.  50-336] 

Northeast  Nuclear  Energy  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
65,  issued  to  Northeast  Nuclear  Energy 
Company  (NNECO/the  licensee),  for 
operation  of  the  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  located  in 
New  London  County,  Connecticut. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
by  adding  a  footnote  to  Surveillance 
Requirement  (SR)  4.6.1. 2.d  tiiat  defers 
the  performance  of  Type  B  and  C 
containment  leak  rate  tests  to  the  end  of 
the  twelfth  refueling  outage. 

On  September  24, 1994.  NNECO 
requested  the  NRC  to  exercise  its 
discretion  not  to  enforce  compliance 
vrith  the  required  actions  for  Millstone 
Unit  2  Limiting  Conditions  for 
Operations  (LCDs)  3.6.1.1  and  3.6.1.2 


for  the  remainder  of  Cycle  12 
operations.  The  enforcement  discretion 
would  permit  NNECO  to  operate 
Millstone  Unit  2  while  the  proposed 
amendment  is  being  processed. 
Millstone  Unit  2  was  scheduled  to  begin 
its  refueling  outage  on  October  1,  and  to 
enter  Mode  5  on  October  3,  1994.  On 
September  23, 1994,  NNECO  discovered 
that  Type  B  and  C  containment  leak  rate 
tests  for  certain  containment 
penetrations  had  not  been  performed 
writhin  the  24  months  as  required  by  SR 
4.6.1. 2. d.  The  specific  Action  Statement 
for  LCO  3.6.1.2.  applies  and  requires 
that  containment  integrity  to  be  restored 
within  1  hour  or  place  the  plant  in  hot 
standby  within  the  next  6  hours,  and  in 
cold  shutdown  within  the  following  30 
hours.  Since  SR  4.6.1.2.d  was 
inadvertenUy  missed,  SR  4.0.3  was 
invoked  at  approximately  1  p.m.  on 
September  23, 1994.  This  SR  permits 
the  action  requirements  to  be  delayed 
for  up  to  24  hours  to  permit  the 
completion  of  a  missed  surveillance 
when  the  allowable  outage  time  limits 
of  the  action  requirements  are  less  than 
24  hours.  Since  the  Type  C  test  cannot 
be  performed  while  at  power  and  the 
Type  B  tests  that  have  exceeded  the  24- 
month  period  cannot  be  completed 
within  the  24-hour  window,  Millstone 
Unit  2  would  have  been  forced  to 
shutdown  to  comply  with  the 
requirements  of  the  Millstone  Unit  2  TS. 

The  NRC  staff  granted  orally  on 
September  24. 1994,  NNECO's  request 
for  enforcement  discretion  associated 
with  Action  Statements  of  LCOs  3.6.1.1. 
and  3.6.1.2.  to  be  effective  until  the 
proposed  amendment  would  be  issued. 
This  enforcement  discretion  was 
confirmed  by  the  NRC  letter  to  NNECO 
dates  September  30,  1994. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendment  to  be  granted  under  exigent 
circumstances,  the  NRC  staff  must 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 


analysis  of  the  issue  of  no  significant 
hazards  (SHC)  consideration,  which  is 
presented  below: 

The  proposed  changes  do  not  involve 
a  SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  change  to  Surveillance 
Requirement  4.6.1. 2.d  of  the  Millstone  Unit 
No.  2  Technical  Specifications  will  extend 
the  frequency  for  the  Type  B  and  C  tests  that 
were  due  between  June  2  and  September  1. 
1994,  to  the  end  of  the  twelfth  refueling 
outage.  This  change  will  allow  Millstone 
Unit  No.  2  to  continue  to  operate  until  the 
plant  conducts  an  orderly  shutdown  for  the 
next  refueling  outage.  This  proposal  does  not 
modify  the  maximum  allowable  leakage  fate 
at  the  calculated  peak  containment  pressure, 
does  not  impact  the  design  basis  of  the 
containment,  and  does  not  change  the  post- 
accident  containment  response. 

On  February  8. 1988.  NNECO  conducted 
the  first  Type  A  test  for  the  Millstone  Unit 
No.  2  present  10-year  service  period.  The  test 
passed  the  "As-Found"  and  "As-Left"  ILRTs. 
The  "As-Found"  leakage  result  was  0.201 
weight  percent  per  day  and  the  "As-Left" 
leakage  result  was  0.138  weight  percent  per 
day.  These  values  represent  53.6%  of  36.8% 
of  the  Millstone  Unit  No.  2  Technical 
Specification  Limit  of  0.75  U  (0.375  weight 
percent  per  day,  based  on  an  L,  equal  to  0.5 
weight  percent  per  day),  respectively.  The 
second  Type  A  test  for  the  present  lb-year 
service  period  was  conducted  on  December 
24. 1992.  The  "As-Found"  and  "As-Left" 
ILRT  results  were  0.2809  and  0.2577  weight 
percent  per  day,  respectively.  This  values 
represent  74.9%  and  68.7%  of  the  Millstone 
Unit  No.  2  Technical  Specification  limit  of 
0.75L,  (0.375  weight  percent  per  day,  based 
on  an  L,  equal  to  0.5  weight  percent  per  day). 
In  addition,  as  of  December  1992.  the  total 
Type  B  and  C  "As-Found"  and  "As-Left" 
leakage  results  were  0.049  and  0.008  weight 
percent  per  day,  respectively.  These  values 
represent  16.3%  and  2.7%  of  the  .Millstone 
Unit  No.  2  Technical  Specification  limit  of 
0.6  L,  (0.3  weight  percent  per  day,  based  on 
an  L,  equal  to  0.5  weight  percent  per  day), 
respectively.  The  results  of  these  tests 
demonstrate  that  Millstone  Unit  No.  2  has 
maintained  control  of  containment  integrity 
by  maintaining  a  conservative  margin 
between  the  acceptance  criterion  and  the 
"As-Found"  and  "As-Left"  leakage  rates. 

During  the  past  two  refueling  outages, 
there  have  been  few  failures  of  penetrations/ 
values  to  pass  their  LLRTs.  During  the  1992 
and  1990  refueling  outages,  there  were  a  total 
of  five  failures  (four  in  1992  and  one  in  1990) 
of  penetrations/valves  to  pwss  their  LLRTs.  Of 
these  failures,  only  one  (penetration  23/72 
with  valves  MS-191B  and  MS-220B)  was  a 
repeat  failure.  This  penetratioa  was  tested 
successfully  approximately  five  months  ago. 

During  Cycle  12,  maintenance  has  been 
performed  on  several  penetrations/valves. 
Their  operability  has  been  assured  by  the 
performance  of  post-maintenance  LLRTs 
which  demonstrated  that  the  leakage  from 
the  penetrations/valves  were  within  their 
acceptance  criteria. 
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AddltioDally.  the  48  Type  B  penetrations 
(electrical)  and  21  Type  C  penalntioiis 
(vatves)  tint  are  ctinvntly  outside  of  the  24 
month  interval  have  each  passed  their  last 
two  "As-Pound"  tests,  as  a  minimum.  These 
results  indicate  that  tlw  penetration/valves 
are  reliable. 

Based  on  the  above,  the  proposed  change 
to  Surveillance  Requirement  4.6.1.24i  of  U>e 
Millstone  Unit  No.  2  Technical 
Specifkationa  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  to  Surveillance 
Requirement  4.6.2.1.d  of  the  Millstone  Unit 
No.  2  Technical  Specifications  will  extend 
the  frequency  for  the  Type  B  and  C  tests  that 
were  due  between  June  2  and  September  1, 
1994,  to  the  end  of  the  twelfth  refueling 
outage.  This  change  will  allow  Millstone 
Unit  No.  2  to  continue  to  operate  until  the 
plant  conducts  an  orderly  shutdown  for  the 
next  refueling  outage.  This  proposal  does  not 
make  any  physical  or  operational  changes  to 
existing  plant  structures,  systems,  or 
components,  does  not  modify  the  maximtmi 
alloMraUe  leakage  rate  at  the  calculated  peak 
containment  pressure,  does  not  impact  the 
design  basis  of  the  containment,  and  does  not 
change  the  poet-accident  containment 
response. 

In  addition,  the  proposed  changes  do  not 
modify  the  acceptance  criteria  for  the  Type 
A.  B.  or  C  tests.  Maintaining  the  leakage 
through  the  coDtainment  bmmdwy  to  the 
atmosphere  within  a  specific  value  ensures 
that  the  plant  coroptiea  with  the 
requirements  of  lOCFRloa  The  containment 
boundary  serves  as  an  accident  mitigator;  it 
is  not  an  accident  initiator. 

Based  on  the  above,  the  proposed  change 
to  Surwillanca  Requifement  4.6.1. 2.d  of  the 
Millstone  Unit  Na  2  Technical 
Specifications  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previoinly  analyzed. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  to  Surveillance 
Requirement  4.6.1.2.d  of  the  Millstone  Unit 
No.  2  Technical  Specifications  will  extend 
the  frequency  for  the  Type  B  and  C  tests  that 
were  due  between  June  2  and  September  1. 
1994.  to  the  end  of  the  twelfth  refueling 
outage.  This  change  will  allow  Millstone 
Unit  No.  2  to  continue  to  operate  until  the 
plant  conducts  an  orderly  shutdown  for  the 
twelfth  refueling  outage.  This  proposal  does 
not  nuke  any  physical  or  operational  changes 
to  existing  plant  structures,  systems,  or 
components,  does  not  modify  the 
containment  pressure,  does  not  impact  the 
design  basis  of  the  containment,  and  does  not 
change  the  post-accident  containment 
response. 

Additionally,  the  past  Type  A.  B.  and  C 
tests  have  demonstrated^tbe  leak-tightness  of 
the  containment  and  the  reliability  of  the 
penetrations/valves. 

Based  on  the  above,  the  proposed  change 
to  Surveillenca  Raquiieroent  4.6.1.2.d  of  the 
Millstone  Unit  Na  2  Technical 
Specifications  does  utA  involve  a  significant 
reduction  in  the  margin  of  safety. 
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The  NRC  staff  has  reviewed  the 
li  [:ensee'8  analysis  and.  based  on  this 
n  view,  it  appears  that  the  three 
standards  oi  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
SKnificant  hazards  (xmsideratitHi. 

[The  Commission  is  seeking  public 
cAmments  on  this  proposed 
determination.  Any  comments  received 
v^^thin  15  days  after  the  date  of 
p  iblication  of  this  notice  will  be 
c(  tnsidered  in  making  any  final 
d  iterminatitm. 

Nonnally,  the  Commission  will  not 
is  sue  the  amendment  until  the 
«  piration  of  the  15-day  notice  period. 
H  >wever,  should  dnnmistances  change 
di  iring  the  notice  period,  such  that 
fa  lure  to  act  in  a  timely  way  would 
re  suit,  for  example,  in  derating  or 
si  utdown  of  the  facility,  the 
C  >mmi8sioD  may  issue  the  license 
ai  lendment  before  the  expiraticm  of  the 
19-day  notice  period,  |»ovided  that  its 
"  fiai  determination  is  that  the 
lendment  involves  no  significant 
izards  consideration.  The  final 
•termination  will  consider  all  pubUc 
id  State  comments  received.  Should 
B  Commission  take  this  action,  it  will 
kbUsh  in  the  Federal  Register  a  notice 
I  issuance.  The  Commissioa  expects 
at  the  need  to  take  this  actitm  will 
ur  very  infrequently. 
I^ritten  comments  may  be  submitted 
hi  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  PubUcations 
Services,  Office  of  Administration,  U.S. 
Niiclear  Regulatory  Ctmunission, 
VUashington.  E)C  20555.  and  should  dte 
the  publication  date  and  page  number  of 
th  is  Federal  Register  notice.  Written 
c(  mments  may  also  be  delivered  to 
R  torn  6D22,  Two  White  Flint  North, 
i:  555  Rockville  Pike,  Rodtville 
Maryland,  from  7:30  ajn.  to  4:15  p.m. 
F4deral  woriuiays.  Copies  of  written 
comments  received  may  be  examined  at 
thJB  NRC  Pubhc  Document  Room,  the 
Gehnan  Building,  2120  L  Street,  NW., 
V\^hington,  DC  20555. 

frhe  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

jBy  November  14, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
thb  subject  faciUty  operating  hcense  and 
ai)y  person  whose  interest  may  be 
affected  by  this  proceeding  anid  who 
washes  to  participate  as  a  party  in  the 
pmceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
potion  fn  leave  to  intervene  shall  be 
fifed  in  accordance  with  the 


Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doniment  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  dociunent  room  located  at  the 
Learning  Resource  Coiter,  Three  Rivera 
Communit3f-Tedmical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich,  Connecticut  06360. 
If  a  request  for  a  hearing  or  petiticm  for 
leave  to  intervene  is  fileid  by  the  above 
date,  the  CiHnmission  ot  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  potion;  and  the  Secretary  or  the 
designated  Atcunic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  1^10  CFR  2.714.  a    . 
petition  for  leave  to  intervene  shall  set 
forth  with  perticularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (l)The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  t»  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  writbcnit  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  sodx  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  (xmference  scheduled  in  the 
proceeding,  a  petiticmer  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contenticms  which  are  sought  to  be 
litigated  hi  the  matter.  Each  contention 
must  (xmsist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fiacts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
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rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  suflicient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
hmitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  hilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  i;:  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
signficant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Conunission  by  a  toll-fiBe  telephone 
call  to  Western  Union  at  1-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Phillip  F.  McKee,  Director. 


Project  Directorate  1-4:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  Uie 
'  Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  UtiUties  Service  Company, 
Post  Office  Box  270.  Hartford,  CT 
06141-0270,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  26, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington,  DC  20555,  and 
at  the  local  pubhc  document  room, 
located  at  the  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus.  574 
New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Commission. 

Guy  S.  Visaing, 

Senior  Project  Manager,  Project  Directorate 
1-4,  Division  of  Reactor  Projects— I/U,  Office 
of  Nuclear  Reactor  Regulation. 

(PR  Doc.  94-25302  Filed  10-12-94;  8:45  am) 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Power  Plan  Amendments:  Columbia 
River  Basin  Fish  and  Wildlife  Program 

September  30, 1994. 

AGENCY:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council). 

ACTION:  Proposed  amendments  to  the 

Columbia  River  Basin  Fish  and  Wildlife 

Program  (measures  for  anadromous 

fish). 

SUMMARY:  Pursuant  to  the  Pacific 
Electric  Power  Planning  and 
Conservation  Act  (the  Northwest  Power 
Act.  16  U.S.C.  section  839,  et  seq.)  the 


Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Council)  is  proposing  amendments  to 
the  anadromous  fish  provisions  of  the 
Columbia  River  Basin  Fish  and  Wildlife 
Program  (program). 

Background 

In  August.  1994,  the  Council  received 
recommendations  from  fish  and  wildlife 
agencies,  Indian  tribes  and  others,  for 
amendments  to  the  anadromous  fish 
sections  of  the  program.  Soon  after 
receiving  the  recommendations,  the 
Council  distributed  copies  of  these 
recommendations  to  interested  parties. 
The  Council  has  reviewed  the 
recommendations,  and  is  making  its 
own  proposals  for  program  amendments 
based  on  the  recommendations  and  on 
information  that  has  been  developed 
since  1992.  The  Council  will  consider 
the  recommendations  in  light  of  the 
standards  of  the  Northwest  Power  Act. 
and  the  September  9,  1994,  opinion  in 
Northwest  Resource  Information  Center 
v.  Northwest  Power  Planning  Council. 
No.  92-70190.  slip  opinion  (9th  Cir. 
September  9. 1994),  which  remanded 
the  Strategy  for  Salmon  to  the  Council 
to  make  new  findings  on 
recommendations  submitted  in  the 
Strategy  for  Salmon  process. 
Simultaneously  with  the  Council's 
review  of  the  August  1994 
recommendations,  the  Coimcil  will 
reexamine  the  Strategy  for  Salmon 
record  and  make  new  findings  on 
recommendations  submitted  in  that 
process. 

Opportunify  To  Comment 

The  Council  invites  comments  on  the 
August  1994  recommendations 
(document  94-42)  and  the  Council's 
proposed  amendments  (document  94- 
48).  Coramenters  also  may  submit 
comments  on  recommendations 
submitted  in  the  Strategy  for  Salmon 
process  (document  91-24).  Written 
comments  must  be  submitted  by  5  p.m. 
Pacific  time  on  November  10, 1994.  to 
Steve  Crow,  Director,  Public  Affairs 
Division.  Northwest  Power  Planning 
Council,  851  S.W.  Sixth  Avenue. 
Portland.  Oregon  97204-1348. 
Comments  should  be  labeled  "Fish  and 
WildUfe  Amendment  Comments." 
Public  hearings  also  will  be  held  in 
Idaho,  Montana,  Oregon  and 
Washington  on  a  schedule  to  be 
announced  in  the  Council's  monthy 
newsletter,  Update.  After  November  10. 
the  Coimcil  may  initiate  futher 
consultation  or  request  written 
information  until  December  6, 1994. 
The  Coimcil  intends  to  adopt  final 
amendments  by  mid-December.  The 
Council  may  adopt  or  modify  in  whole 
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or  in  part  any  of  the  amendment 
recommendations  or  proposals. 

Commentors  who  wish  to  receive 
copies  of  the  August  1994 
recommendations  (document  94—42), 
the  Council's  proposed  amendment 
(document  94-48),  or  the  Strategy  for 
Sahnon  recommendations  (docimient 
91-24)  should  call  the  Portland  office. 
Northwest  Power  Planning  Council,  851 
SW.,  Sixth  Ave.,  Portland,  Oregon 
97204-1348,  toll  free  800-222-3355,  or 
222-5161  in  Portland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Council's  Public  Affairs 
Division.  851  S.W.  Sixth  Avenue,  Suite 
1100,  Ponland,  Oregon  97204  or  (503) 
222-5161,  toll  free  1-800-222-3355. 
Edward  W.  Sheete, 
Executive  Director. 
(FR  Doc.  94-25242  Filed  10-12-94;  8:45  am] 

BILUNQ  CODE  OOCKMM-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34791;  International  Series 
Release  No.  723;  File  No.  SR-Amex-«4-18] 

Order  Approving  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  3  to  the  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  inc.,  Relating  to  the  Listing 
and  Trading  of  Options  on  the  Israeli 
Index 

Octotwr  5, 1994. 

On  May  31, 1994,  the  American  Stock 
Exchange,  hic.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)  of  the  Seoirities  Exchange  Act  of 
1934  ("Act"),i  and  Rule  19b--i 
thereunder,^  a  proposed  rule  change  to 
list  and  trade  options  on  the  Israeli 
Index  ("Israeli  Index"  or  "hidex").  On 
August  2, 1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change,  the  subject  matter  of  which 
supersedes  the  original  proposal.^  On 
August  8, 1994,  the  Exchange  filed 
Amendment  No.  2  ("Amendment  No. 
2")  to  the  proposal  to  clarify  how  the 
index  will  be  weighted  when  the 
composition  of  the  Index  changes  from 
its  current  number  of  eleven 
components.'*  On  September  28, 1994, 


'  15  U.S.C.  788(b)(1)  (1982). 

» 17  CFR  240.igb-4  (1991). 

'  In  the  original  propoMl.  the  Amex  originally 
sought  approval  of  a  narrow-based,  capitalization- 
weighted  index  comprised  of  ten  components. 

*  See  Letter  from  Nathan  Most,  Senior  Vice 
President.  New  Products  Development,  Amex,  to 
Michael  Walinskas,  Derivative  Products  Regulation, 
SEC,  dated  August  5. 1994. 
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the  Exchange  filed  Amendment  No.  3 
("Amendment  No.  3")  to  the  proposal  to 
extend  the  trading  hours  of  the  Index 
options  by  five  minutes,  to  4:15  p.m., 
and  to  reduce  the  index  value  in  half  by 
doubling  the  size  of  the  divisor.' 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
34554  (Aug.  19, 1994)  and  appeared  in 
the  Federal  Register.  59  FR  44198  (Aug. 
26, 1994).  No  comments  were  received 
on  the  proposal.  This  order  approves  the 
proposal,  as  amended. 

I.  Description  of  the  Proposal 

The  Amex  has  developed  a  new  index 
called  The  Amex/Oscar  Gruss  Israel 
Index,  based  entirely  on  shares  of 
widely  held  Israeli  stocks  and  American 
Depositary  Receipts  ("ADRs")  traded  on 
the  NYSE,  Amex,  or  that  are  National 
Market  ("NM")  securities  traded 
through  the  National  Association  of 
Securities  Dealers.  Automated 
Quotation  system  ("NASDAQ"^.  The 
Index  contains  securities  of  highly 
capitalized  companies  with  major 
business  interests  in  Israel.  These 
include  companies  which  are 
incorporated  in  Israel,  whose  offices  are 
located  in  Israel,  or  whose  research  and 
development  activities  are  concentrated 
in  Israel. 

Index  Calculation  and  Maintenance 

The  Index  is  calculated  using  a 
"modified"  equal  dollar  weighting 
methodology.  Five  of  the  eleven 
component  securities  have  been  given  a 
higher  weighting  in  the  Index  in  order 
to  more  closely  approximate  the  weight 
the  industry  represented  by  that 
component  has  in  the  Israeli  stock 
market.  For  example,  ECI  Telecom  Ltd. 
and  Teva  Pharmaceutical  Industries, 
which  are  the  largest  capitalized 
components  in  the  Index,  will  have  a 
higher  weight  in  the  Index,  but  not  as 
high  as  if  the  Index  were  capitalization 
weighted.  The  Amex  believes  that  this 
"modified"  equal  dollar  weighting 
methodology  allows  the  Index  to  be  a 
more  accurate  reflection  of  the  Israeli 
market  since  it  provides  a  higher 
weighting  for  the  larger  capitalized 
components,  yet  does  not  permit  those 
stocks  to  dominate  the  Index. 

The  following  is  a  description  of  how 
the  "modified"  equal  dollar  weighting 
calculation  method  works.  As  of  the 
market  close  on  Jime  17, 1994,  a 
$100,000  portfolio  comprised  of  eleven 
IsraeU  component  securities  was 
established  representing  a  hypothetical 


'  See  Letter  from  Nathan  Most,  Senior  Vice 
President,  Amex.  to  Michael  Walinska*,  Derivative 
Pradocts  Regulation,  SEC,  dated  September  28, 
1994. 


"investment"  (rounded  to  the  nearest 
whole  share)  of  $12,000  in  the  five 
largest  capitalized  Index  components 
and  $6,667  in  each  of  the  six  remaining 
Index  components.  The  value  of  the 
Index  equals  the  current  market  value 
[i.e.,  based  on  U.S.  primary  market 
prices)  of  the  sum  of  the  assigned 
number  of  shares  of  each  of  tibe  Index 
components  divided  by  the  Index 
divisor.  The  Index  divisor  was  initially 
determined  to  yield  the  benchmark 
value  of  213.00  at  the  close  of  trading 
on  June  17, 1994,  however,  the  Amex 
has  since  doubled  the  Index  divisor  in 
order  to  reduce  the  Index  level.*  Each 
quarter  thereafter,  following  the  close  of 
trading  on  the  third  Friday  of  March, 
June,  September  and  December,  the 
Index  components  will  be  ranked  in 
descending  market  capitalization  order 
and  the  Index  portfolio  adjusted  by 
changing  the  number  of  whole  shares  of 
each  component  stock  so  that  the  five 
largest  capitalized  stocks  in  the  Index 
represent  60%  of  the  Index  value,  and 
the  remaining  40%  of  the  Index  value  is 
evenly  distributed  over  the  remaining 
securities.  If  the  number  of  components 
in  the  Index  changes  fi-om  eleven 
securities,  the  Amex  will  continue  to 
weigh  the  five  components  with  the 
highest  market  capitalizations  12%.  The 
remaining  components  will  then  be 
weighted  equally.'  For  example,  if  two 
new  components  are  added  to  the  Index, 
the  five  securities  with  the  highest 
market  capitalizations  will  be  assigned 
12%  weightings  while  the  remaining 
eight  securities  in  the  Index  would  he 
weighted  5%. 

The  Exchange  has  chosen  to  rebalance 
following  the  close  of  trading  on  the 
quarterly  expiration  cycle  because  it 
allows  an  option  contract  to  be  held  for 
up  to  three  months  without  a  change  in 
the  Index  portfolio  while  at  the  same 
time,  maintaining  the  "modified"  equal 
dollar  weighting  feature  of  the  Index.  If 
necessary,  a  divisor  adjustment  is  made 
at  the  rebalancing  to  ensure  continuity 
of  the  Index's  value.  The  newly  adjusted 
portfoUo  becomes  the  basis  for  the 
Index's  value  on  the  first  trading  day 
following  the  quarterly  adjustment. 

Adjustments  to  the  Index  are  done  on 
a  regular  basis  and  timely,  proper  and 
adequate  notice  is  given  to  investors.  An 
information  circular  is  distributed  to  all 
Exchange  members  notifying  them  of 
the  quarterly  changes.  This  circular  is 
also  sent  by  facsimile  to  the  Exchange's 
contacts  at  the  major  options  firms, 
mailed  to  recipients  of  the  Exchange's 
options  related  information  circulars, 
and  made  available  to  subscribers  of  the 


Options  News  Network,  hi  addition,  the 
Exchange  will  include  in  its 
promotional  and  marketing  materials  for 
the  Index  a  description  of  the 
"modified"  equal  dollar  weighting 
methodology. 

As  noted  above,  the  number  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remains  fixed  between 
quarterly  reviews  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  other  than 
an  ordinary  cash  dividend,  a  stock 
distribution,  stock  spUts,  reverse  stock 
splits,  a  rights  offering  distribution, 
reorganization,  recapitafization,  or 
similar  event  with  respect  to  the 
component  stocks.  In  a  merger  or 
consolidation  of  an  issuer  of  a 
component  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  components's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  in 
the  same  weighting  tier  as  the  stock 
being  replaced  will  be  calculated  and 
that  amount  "invested"  in  the  stock  of - 
the  new  component,  to  the  nearest 
whole  share.  In  all  cases,  the  divisor 
will  be  adjusted,  if  necessary,  to  ensure 
Index  continuity. 

The  Amex  will  calculate  and  maintain 
the  Index,  and  pursuant  to  Exchange 
Rule  90lC(b)  may  at  any  time  or  from 
time  to  time  substitute  stocks,  or  adjust 
the  number  of  stocks  included  in  the 
Index,  based  on  changing  conditions  in 
Israel.  However,  the  Exchange  will  not 
decrease  the  number  of  Index 
component  stocks  to  less  than  nine  or 
increase  the  number  of  component 
stocks  to  greater  than  fourteen  vtrithout 
prior  Commission  approval. 

The  value  of  the  Index  will  be 
calculated  continuously  and 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B. 

Expiration  and  Settlement 

The  Exchange  proposes  to  trade  cash- 
settled,  European-style  Index  options 
(i.e.,  exercises  are  permitted  to 
expiration  only).  TTie  Exchange  also 
proposes  that  IsraeU  Index  options  will 
have  trading  hours  from  9:30  a.m.  to 
4:15  p.m.  EST.*  As  with  other  index 
options  traded  on  the  Amex,  the  options 
on  the  Index  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  ("Expiration  Friday"). 
The  last  trading  day  in  an  option  series 


will  normally  be  the  second  to  last 
business  day  preceding  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cease  at  the  close  of  trading  on  the 
last  trading  day. 

The  Index  value  for  purposes  of 
settling  a  specific  IsraeU  Lndex  option 
will  be  calculated  based  upon  the 
primary  exchange  regular  way  opening 
sale  prices  for  the  component 
securities.^  In  the  case  of  NM  securities, 
the  first  reported  sale  price  will  be  used. 
As  trading  begins  in  each  of  the  Index's 
component  securities,  its  opening  sale 
price  is  used  in  the  calculation.  Once  all 
of  the  component  stocks  have  opened, 
the  value  of  the  Index  is  determined  and 
that  value  is  used  as  the  settlement 
value  of  the  option.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  prior  day's  last  sale 
price  is  used  in  the  calculation.  ' 

The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  traded.  In 
lieu  of  such  long-term  options  on  a  full- 
value  Index  level,  the  Exchange  may 
instead  Ust  long-term,  reduced-value 
put  and  call  options  based  on  one-tenth 
(Vioth)  the  Index's  full-value.  In  either 
event,  the  interval  between  expiration  . 
months  for  either  a  full-value  or 
reduced-value  long-term  option  will  not 
be  less  than  six  months. 

Eligibility  Standards  for  Index 
Components 

The  Index's  component  securities  all 
have  major  business  interests  in  Israel, 
and  have  been  selected  on  the  basis  of 
their  market  capitalization,  trading 
liquidity,  and  representation  of  Israeli 
business  industries.  The  Amex  believes 
the  components  represent  the  largest 
and  most  Uquid  of  all  Israeli  securities 
trading  in  the  U.S.,  and  that  the  Index 
tracks  closely  the  performance  of  larger 
broad  market  IsraeU  indexes,  such  as  the 
Oscar  Gruss  Israel  Index,  which 
contains  all  of  the  more  than  50  Israeli 
securities  currently  traded  in  the  U.S. 
this  index  is  carried  in  the  Israeli  press 
as  well  as  by  Bloomberg  L.P.,  a  major 
U.S.  data  vendor. 


*  See  Amendment  No.  3. 
'  See  Amendment  No.  2. 


'  See  Amendment  No.  3. 


'In  the  case  of  ADRs.  the  primary  exchange  refers 
tot  he  primary  exchange  for  the  ADR  and  not  the 
underlying  security.  Telephone  conversation 
between  Claire  McGrath.  Special  Counsel, 
Derivative  Securities,  Amex.  and  Stephen  Youhn, 
Derivative  Products  Regulation,  SEC,  on  Aug.  19. 
1994. 


In  choosing  among  IsraeU  stocks  that 
meet  the  minimum  criteria  set  forth  in 
Exchange  Rule  901C,  the  Exchange  v«ll 
select  stocks  that:  (1)  Have  a  minimum 
market  value  in  U.S.  dollars  of  at  least 
$75  milUon,  except  that  for  each  of  the 
lowest  weighted  component  securities 
in  the  Index  that  in  the  aggregate 
account  for  no  more  than  10%  of  the 
weight  of  the  hidex,  the  market  value 
may  be  at  least  $50  milUon;  (2)  have  an 
average  monthly  trading  volume  in  the 
U.S.  markets  over  the  previous  six 
month  period  of  not  less  than  500,000 
shares  (or  ADRs);  (3)  have  at  least  85% 
of  the  numerical  Index  value  and  at 
least  80%  of  the  total  number  of 
component  securities  meeting  the 
current  criteria  for  standardized  option 
trading  set  forth  in  Exchange  Rule  915; 
and  (4)  are  reported  securities  that  trade 
on  either  the  NYSE,  Amex  (subject  to 
the  Umitations  of  Rule  901 C),  or  are  NM 
securities. 

The  Amex  will  ensure  that  not  more 
than  20%  of  the  weight  of  the  Index  is 
represented  by  ADRs  overlying  foreign 
securities  that  are  not  subject  to 
comprehensive  surveillance  sharing 
agreements.'"  Currently  no  Index 
components  have  the  majority  of  their 
trading  volume  occurring  on  an        ^ 
exchange  with  which  the  Amex  does 
not  currently  have  in  place  an  effective 
surveillance  sharing  agreement. 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  regular  and  long- 
term  contracts  based  on  the  Index. 
These  Rules  cover  issues  such  as 
surveillance,  exercise  prices,  and 
position  limits.  Surveillance  procedujes 
currently  used  to  monitor  trading  in 
each  of  the  Exchange's  other  index 
options  will  also  be  used  to  monitor 
trading  in  options  on  the  Index.  The 
Index  is  deemed  to  be  a  Stock  Index 
option  under  Rule  90lC(a)  and  a  Stock 
Index  Industry  Group  under  Rule 
900C(b)(l).  With  respect  to  Rule 
903C(b),  the  Exchange  proposes  to  list 
near-the-money  [i.e.,  within  ten  points 
above  or  below  the  current  index  value) 
options  series  on  the  Index  at  2V2  point 
strike  (exercise)  price  intervals  when  the 
value  of  the  Index  is  below  200  points. 
In  addition,  the  Exchange  proposes  to 
establish,  pursuant  to  Rule  904C(c),  a 
position  limit  of  7.500  contracts  on  the 
same  side  of  the  market. 

The  Exchange  seeks  to  have  the 
ability  to  utilize  its  Auto-Ex  system  for 
orders  in  Index  options  of  up  to  50 
contracts.  Auto-Ex  is  the  Exchange's 
automated  execution  system  which 


'"See  Amendment  No.  2. 
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provides  for  the  automatic  execution  of 
market  and  marketable  limit  orders  at 
the  best  bid  or  offer  at  the  time  the  order 
is  entered.  The  Amex  represents  that  it 
has  the  necessary  systems  capacity  to 
support  new  series  that  would  result 
from  the  introduction  of  Israeli  Index 
Options." 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).'2 
Specifically,  the  Commission  finds  that 
the  trading  of  Israeli  Index  options, 
including  full-value  and  reduced-value 
Index  LEAPS,  will  serve  to  promote  the 
public  interest  and  help  to  remove 
impediments  to  a  free  and  open 
seciuities  market  by  providing  investors 
with  a  means  of  hedging  exposure  to 
market  risk  associated  with  IsraeU 
securities.!' 

The  trading  of  options  on  the  Israeli 
Index,  including  full-value  and  reduced- 
value  Index  LEAPS,  however,  raises 
several  concerns,  namely  issues  related 
toigdex  design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 


' '  See  Latter  from  Warren  I.  Kaiser,  Senior  vice 
President,  Information  Technology,  Amex,  to 
Micheel  Walinskas,  Derivative  Products  Regulation, 
SEC,  dated  August  8, 1994.  Additionally,  the 
Options  Price  reporting  Authority  ("OPRA")  has 
stated  that  it  has  the  necessary  systems  capacity  to 
support  those  new  series  of  index  options  that 
would  result  from  the  introduction  of  Index  options 
an  Index  LEAPS.  See  Memorandum  from  Joe 
Corrigan.  Executive  Director,  OPRA,  to  Charles 
Faurot,  Managing  Director,  Market  Data  Services, 
Amex,  dated  August  8, 1994. 

'MS  U.S.C  78f(b)(5)  (1988). 

• '  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  Is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  mariiet 
participants  likely  would  be  outweighed  by 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  Index  options  and  full-value  Index  LEAPS 
will  provide  investors  with  a  hedging  vehicle  that 
should  reflect  the  overall  movement  of  Israeli  stocks 
and  ADRs  in  the  U.S.  securities  markets.  The 
Commission  also  believes  that  these  Index  options 
will  provide  investors  with  a  means  by  which  to 
make  investment  decisions  regarding  Israeli 
securities  traded  in  the  U.S.  securities  markets, 
allowing  them  to  establish  positions  or  increase 
existing  positions  in  such  markets  in  a  cost  effective 
manner.  Moreover,  the  Commission  believes  that 
the  reduced-value  Index  LEAPS,  which  will  be 
traded  on  an  index  computed  at  one-tenth  the  value 
of  the  Israeli  Index,  will  serve  the  needs  of  retail 
investors  by  providing  them  with  the  opportunity 
to  use  a  long-term  option  to  hedge  their  portfolios 
from  long-teim  markets  moves  at  a  reduced  cost. 
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discussed  below,  that  the  Amex 
adequately  has  addressed  these 
concerns. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the  Israeli 
Index  is  a  narrow-based  index.  The 
Israeli  Index  is  composed  of  only  eleven 
securities,  all  of  which  represent  Israeli 
companies.!*  Accordingly,  in  hght  of 
the  limited  number  of  components  in 
the  Index,  the  Commission  believes  it  is 
proper  to  classify  the  IsraeU  Index  as 
narrow-based  and  apply  Amex's  rules 
governing  narrow-based  index  options 
to  trading  in  the  Index  options. 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index's 
component  securities  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  overwhelming 
majority  of  the  components  that 
comprise  the  Index  are  actively  traded, 
with  an  average  daily  trading  volume  for 
^be  period  from  January,  1994  through 
fune,  1994,  ranging  fi-om  a  high  of 
53,000  shares  per  day  to  a  low  of 
2,000  shares  per  day.  Second,  the 
market  capitalizations  of  the  securities 
in  the  Index  are  very  large,  ranging, 
during  the  same  period,  from  a  high  of 
$1.46  billion  to  a  low  of  $80  million, 
with  the  mean  and  median  being  $487.7 
million  and  $252.95  million, 
respectively.  Third,  although  the  Index 
is  only  comprised  of  eleven  component 
securities,  no  one  particular  security  or 
jroup  of  securities  dominates  the  Index. 
Specifically,  no  one  stock  or  ADR 
comprises  more  than  12%  of  the  Index's 
total  value  and  the  percentage  weighting 
of  the  five  largest  issues  in  the  Index 
iccount  for  60%  of  the  Index's  value, 
'ourth,  at  least  85%  of  the  securities  in 
he  Index,  by  weight,  and  at  least  80% 
jf  the  number  of  components  of  the 
[ndex,  must  be  eligible  for  standardized 
Dptions  trading.  This  proposed 
maintenance  requirement  will  ensure 
that  the  Index  is  substantially 
comprised  of  options-eligible 
securities.15  Fifth,  if  the  Amex  increases 
the  number  of  component  securities  to 
more  than  fourteen  or  decreases  that 
lumber  to  less  than  nine,  the  Amex  will 
je  required  to  seek  Commission 
ipproval  pursuant  to  Section  19(b)(2)  of 
the  Act  before  Usting  new  strike  price  or 
3xpiration  month  series  of  Israeli  Index 
jptions  and  Index  LEAPS.  This  will 


'■•The  reduced-value  Israeli  Index,  which  is 
:omposed  of  the  same  component  securities  as  the 
ndex  and  calculated  by  dividing  the  Index  value 
ly  ten.  is  identical  to  the  Israeli  Index. 

"Currently,  nine  of  the  eleven  Index  components 
ire  options-eligible  securities  while  89%  of  the 
ndex,  by  weight,  is  comprised  of  options-eligible 
lecurities. 


help  protect  against  material  changes  in 
the  composition  and  design  of  the  Index 
that  might  adversely  affect  the  Amex's 
obligations  to  protect  investors  and  to 
maintain  fair  and  orderly  markets  in 
Israeli  Index  options  and  Index  LEAPS. 
Sixth,  the  Amex  will  be  required  to 
ensure  that  each  component  of  the 
Index  is  subject  to  last  sale  reporting 
pursuant  to  Rule  llAa3-l  of  the  Act. 
This  will  further  reduce  the  potential  for 
manipulation  of  the  value  of  the  Index. 
Finally,  the  Commission  believes  that, 
as  discussed  below,  the  existing 
mechanisms  to  monitor  trading  activity 
in  the  imderlying  Index  components  (or 
options  on  those  securities),  will  help 
deter  such  illegal  activity. 

The  Commission  finds  that  the 
Exchange's  requirements  covering 
minimum  capitalization,  monthly 
trading  volume,  and  relative  weightings 
of  component  stocks  are  designed  to 
ensure  that  the  trading  markets  for 
component  stocks  are  adequately 
capitalized  and  sufficiently  Uquid,  and 
that  no  one  stock  or  stock  group 
dominates  an  index.  Thus,  the 
Commission  believes  these  standards 
are  reasonably  designed  to  ensure  the 
protection  of  investors  and  the  public 
interest  and  that  the  satisfaction  of  these 
requirements  significantly  minimizes 
the  potential  for  manipulation  of  the 
Index. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Israeli 
Index  options  (including  full-value  and 
reduced-value  Israeli  LEAPS),  can 
commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  The  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  options  currently 
traded  on  the  Amex,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  Israeli  Index  options  and 
full-value  and  reduced-value  IsraeU 
Index  LEAPS. 


C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  the  Ust  a 
security  index  derivative  product  and 
the  exchange(s)  trading  the  securities 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  imderlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  security  index 
product  less  readily  susceptible  to 
manipulation.'^  In  this  regard,  the 
Amex,  NYSE,  and  NASD  are  aU 
members  of  the  ISG,  which  provides  for 
the  exchange  of  all  necessary 
surveillance  information. *'  Further,  as 
to  present  and  future  ADR  components 
t  "the  Index,  either  the  Exchange  must 
have  comprehensive  surveillance 
s.iaring  agreements  with  the  primary 
litreign  markets  for  the  securities 
underlying  the  ADRs  or  the  U.S.  must 
be  the  relevant  market  for  surveillance 
purposes.!^ 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Israeli  Index 
options,  including  full-value  and 
reduced-value  Index  LEAPS,  on  the 
Amex  will  not  adversely  impact  the 
underlying  securities  markets.  First,  as 
described  above,  for  the  most  part,  no 
one  security  or  group  of  securities 
dominates  the  Index.  Second,  because  at 
least  85%  of  the  numerical  value  of  the 
Index  and  at  least  80%  of  the 


'"Securities  Exchange  Act  Release  No.  31243 
(September  28,  1992).  57  FR  45849  (October  5. 
1992). 

'  M  f  the  prices  of  the  ADR  components,  or  the 
composition  of  the  Index,  should  change  so  that 
greater  than  20%  of  the  weight  of  the  Index  would 
be  represenled  by  ADRs  whose  underlying 
securities  were  not  the  subject  of  a  comprehensive 
surveillance  sharing  agreement  with  the  Amex,  then 
it  would  be  difficult  for  the  Commission  to  reach 
the  conclusions  reached  in  this  order  and  the 
Commission  would  have  to  determine  whether  it 
would  be  suitable  for  the  Exchange  to  continue  to    - 
trade  options  on  this  Index.  The  Amex  should, 
accordingly,  notify  the  Commission  immediately  if 
more  than  20%  of  the  numerical  value  of  the  Index 
is  represented  by  ADRs  whose  underlying  securities 
are  not  subject  to  a  comprehensive  surveillance 
sharing  agreement.  Such  a  change  in  the  current 
relative  weights  of  the  Index  or  in  the  composition 
of  the  Index  will  warrant  the  submission  of  a  rule 
filing  pursuant  to  Section  19  of  the  Act.  In 
determining  whether  a  particular  ADR  is  subject  to 
a  comprehensive  surveillance  sharing  agreement, 
see.  e.g..  Securities  Exchange  Act  Release  Nos. 
31531  (November  27, 1992).  57  FR  57250 
(December  3. 1992);  and  33554  (January  31. 1994). 
59  FR  5622  (February  7. 1994). 

■"See Securities  Exchange  Act  Release  Nos. 
31531  (November  27.  1992),  57  FR  57250 
(December  3, 1992):  and  33554  (January  31, 1994). 
59  FR  5622  (February  7.  1994). 


components  of  the  Index  must  be 
accounted  for  by  securities  that  meet  the 
Exchange's  options  listing  standards, 
and  because  each  of  the  component 
securities  must  be  subject  to  last  sale 
reporting  pursuant  to  Rule  llAa3-l  of 
the  Act,  the  component  securities 
generally  will  be  actively-traded,  highly- 
capitalized  securities.  Third,  the  7,500 
contract  position  and  exercise  limits 
applicable  to  Index  options  and  Index 
LEAPS-will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns. 

The  Commission  believes  that  settling 
expiring  IsraeU  Index  options  (including 
full-value  and  reduced-value  Index 
LEAPS)  based  on  the  opening  prices  of 
component  seciu-ities  is  consistent  with 
the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settlement 
on  expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 
reduce  adverse  effects  on  markets  for 
securities  underlying  options  on  the 
Index.i«  Lastly,  the  Commission 
believes  the  ability  to  use  Auto-Ex  for 
orders  of  up  to  50  contracts  will  provide 
customers  with  Uquid  markets  and 
efficient  executions. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  3  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  there  in  the   ■ 
Federal  Register.  The  Commission 
believes  that  the  Amex's  doubling  of  the 
size  of  the  Index  divisor  in  order  to 
reduce  the  value  of  the  Index  in  half  is 
consistent  with  the  purposes  of  the  Act. 
A  lower  Index  should  make  the  Index 
options  more  affordable  and  available  to 
individual  investors,  thereby  resulting 
in  improved  efficiency  or  liquidity  in 
the  execution  of  these  Index  options. 
Furthermore,  the  Commission  believes 
the  Amex's  extension  of  its  trading 
hours  in  the  Index  options  by  five 
minutes  is  non-substantive  and  does  not 
raise  any  new  or  unique  regulatory 
issues.  Both  the  Chicago  Board  Options 
Exchange,  Inc.  and  Pacific  Stock 
Exchange,  Inc.  currently  trade  a  form  of 
Index  optic  r.s  on  an  Israeli  Index  and 
their  trading  hours  extend  until  4;15 
p.m.  The  Amex's  change  simply  brings 
the  three  Exchange's  into  conformity. 
Accordingly,  the  Commission  beUeves  it 
is  consistent  with  Sections  6(b)(5)  and 
19(b)  of  the  Act  to  approve  Amendment 
No.  3  to  the  proposed  rule  change  on  an 
accelerated  basis. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  Amendment  No. 
3.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  IW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wiU  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Section,  450  Filth  Street.NVV., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copjing  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
18  and  should  be  submitted  by 
Novembers.  1994. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,2o  that  the 
proposed  rule  change  (SR-Amex-94- 
18)  is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."*' 

Margaret  H.  McFarland, 
Deputy  Secratan: 

[FR  Doc.  94-25277  Filed  10-12-94:  8:45  am! 
BILUNG  CODE  8010-01-M 

[Release  No.  34-34793;  File  No.  SR-Amex- 
94-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  American  Stock 
Exchange,  Inc.  Relating  to  Market 
Index  Option  Escrow  Receipts 

Octobers.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  An  ;ust 
26.  1994,  the  American  Stock  Exchange. 
Inc.  ("Amex"  or  "Exchange")  filed  with  > 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  October  3. 
1994.  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 


■"Sse  Securities  Exchange  Act  Release  No.  30944 
(July  21.  1992).  57  FR  33376  (July  28.  1992) 


"15  US.C.  78s(b)(2)  (1988). 
-' 17CFR200.3O-3(aMl2)(1993). 
M5U.S.C.  78s(b){l)(1988). 
- 17  CKR  240  19b-4  (1991 1. 
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change  to  codify  cntain  aspects  of  the 
ntarket  hidex  option  escrow  receipt 
("MK3ER")  program  in  the  text  of  its 
rule8.3  The  Amex  has  requested 
accelerated  approval  of  the  proposal. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  462  to  provide  for  an 
index  option  escrow  receipt  program. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basb  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  October  1984,  the  Exchange  filed  a 
proposal  to  amend  Rule  462  to  provide 
for  the  use  of  cash,  cash  equivalents, 
one  or  more  qualified  securities,  or  a 
combination  of  the  foregoing,  as 
collateral  for  escrow  receipts  issued  to 
cover  short  call  positions  in  broad-based 
stock  index  options.*  The  proposal  was 
approved  as  a  pilot  program  at  each  of 


'  See  lener  from  Claire  McGrath,  Managing 
Dirsclor  k  Special  Counsal,  Derivative  Securities, 
Amex,  to  Beth  Stekler,  Attorney,  Division  of  Market 
Regulation,  SEC,  dated  October  3, 1904 
("Amendment  No.  1").  Specifically,  Amendment 
No.  1  codifies  certain  provisions  regarding  (1) 
Options  Clearing  Corporation  ("OCC")  rwlew  of  the 
iuuing  bank  or  tnist  company  and  (2)  minimum 
collateral  levels. 

*  See  Securities  Exchange  Act  Release  No.  22323 
(August  13.  19851.  SO  FR  33439.  (August  19,  1965) 
(File  No«.  SR-Amex-e4-33;  SR-CBOE-84-28,  SR- 
hfYSE-84-35;  SR-PSB-85-19;  SR-Phb(-85-18) 
("pilot  approval  order").  For  further  discussion  of 
the  MIOER  pilot  program,  particularly  the 
acceptable  types  of  collateral,  the  value  thereof  and 
the  rights  and  responsibilities  of  the  customer,  the 
issuing  bank  or  trust  company,  the  broker-dealer 
and  OCC,  see  infra,  notaa  13-17  and  accompanying 
text. 
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the  options  exdhanges  and  was 
successfully  extended  over  the  years. 
The  Amex  now  series  to  join  the  other 
exchanges  and  make  the  pilot  program 
permanent.  The  Amex  also  seeks  to 
make  conforming  changes  to  Rule  462, 
so  that  the  rule  will  correspond  to  rule 
language  adopted  by  OCC  '  andlhe 
other  options  exchcuiges.* 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(S)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  soUdted 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secvirities  and  Exchange 
Commission,  450  Fifth  St.,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


'  See  Securities  Exchange  Act  Release  No.  33549 
(January  31, 1994),  59fR  5629  (February  7, 1994) 
(File  Na  SR-OCf>^i^-04)  ("OCC  approval  order"). 

■  See  Secniltim  Exchange  Act  Release  No.  34405 
Ouly  19. 1994).  59  FR  37795  Quly  25,  1994)  (File 
Nos.  SR-CBOE-87-4)3.  SR-PSE-87-21.  SR-Phbc- 
87-05)  ("permanent  approval  order")  (approving 
proposals  by  the  Chicago  Board  Options  Exchange 
("CBOE")  the  Pacific  Stock  Exchange  ("PSE")  and 
the  Philadelphia  Stock  Exchange  ("Phbt")  to 
implement  tlieir  MIOER  programs  on  a  permanent 
basis  and  to  make  certain  minor  refinements  to  the 
type  of  propwrty  acceptable  as  an  escrow  deposit). 
For  further  discussion  of  the  comparable 
imendments  to  Amex  Rule  462,  tee  infn  notot  18- 
19  and  accompanying  text. 


pn^KMed  rule  change  between  the 
Commissiaii  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accudance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
31  and  should  be  submitted  by 
November  3, 1994. 

IV.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  seciirities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).'  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  protect  investors 
and  the  public  interest. 

For  various  reasons,  such  as  state  and 
federal  regulations,  many  institutions 
may  write  call  options  only  on  a 
covered  basis  in  a  cash  accoimt."  Many 
of  these  institutions,  however,  are 
legally  restrained  from  having  deposits 
of  cash  or  securities  at  a  brokerage  firm. 
Accordingly,  in  lieu  of  such  a  deposit, 
a  bank  may  issue  to  the  broker  an 
escrow  receipt  on  behalf  of  their  mutual 
customer,  in  order  to  meet  the  margin 
requirements  for  any  short  options  the 
customer  may  have  written.^ 

Because  it  is  difficult  to  apply  the 
traditional  concept  of  "cover"  to  broad- 
based,  cash-settled  index  options,>°  the 
Commission  approved  in  1984  an  Amex 
proposal  to  allow  index  options  writen 


'15U.S.C78((b)(1988). 

■In  the  context  of  a  short  call  position,  an  optiona 
writer  la  covered  if  he  owns  the  securltiee 
underlying  the  options  he  has  written. 

•Pursuant  to  Regulation  T  of  the  Board  of 
Governors  of  the  Federal  Reserve  System  ("Federal 
Reserve  Board"),  in  a  cash  account,  an  escrow 
agreement  may  be  used  in  lieu  of  margin  for  a  short 
call  option  position  if  a  bank  holds  the  underlying 
security  for  the  customer  writing  the  option.  See  12 
CFR  220.8(a)(4)(i)  (1990). 

>°  Existing  options  on  broad-based  stock  Indexes 
overlie  from  20  to  over  2,000  securities.  As  a  result, 
it  can  be  impracticable  for  an  index  options  writer 
to  be  "coveiTBd"  by  having  appropriate  positions  in 
each  component  security.  In  addition,  because 
index  optiona  are  cash-settled,  the  securities 
underlying  an  Index  option  are  never  delivend 
upon  assignment. 


to  enter  into  escrow  agreements  without 
requiring  them  to  collateralize  the 
agreements  with  all  the  seciuities 
underlying  the  index.''  The  original 
MIOER  program  permitted  the  use  of 
escrow  receipts  for  short  call  positions 
if,  among  other  things,  a  bank  or  trust 
company  held  for  the  customer  a 
"basket"  of  at  least  ten  qualified  equity 
securities.  Due  to  inadequate 
recordkeeping  procedures,  settlement 
delays  and  financial  disincentives, 
many  market  participants  foimd  this 
program  to  be  impracticable  and 
uneconomic,  particularly  in  comparison 
to  similar  products  traded  on 
commodities  exchanges. '^ 

Accordingly,  in  1985,  the  Commission 
approved,  on  a  pilot  basis,  an  Amex 
proposal  to  change  the  type  of  property 
acceptable  as  an  escrow  deposit. '^  This 
pilot  program  subsequenUy  has  been 
extended  seven  times,'*  in  order  to 
provide  the  Amex  and  OCC  with  the 
opportimity  to  resolve  certain  mattera 
concerning  the  format  of  the  receipt  and 
administration  of  the  program. 

Currently,  a  MIOER  may  be 
collateralized  by  cash,  cash  equivalents, 
one  or  more  qualified  equity  securities, 
or  a  combination  thereof.  Pursuant  to 
Regulation  T,  the  term  "cash 
equivalents"  is  defined  to  mean  the 
market  value  of  any  of  the  following 
instruments  with  one  year  or  less  to 
maturity:  (1)  Setnirities  issued  or 
guaranteed  by  the  United  States  or  its 
agencies;  (2)  negotiable  bank  certificates 


"See  Securities  Exchange  Act  Release  No.  20732 
(March  7. 1984).  49  FR  9665  (March  14,  1994)  (File 
No.  SR-Amex-84-05).  At  that  time,  the  staff  of  the 
Federal  Reserve  Board  indicated  that  it  believed  a 
MIOER  could  be  used  as  cover  in  a  cash  account. 
See  letter  from  Laura  Homer,  Securities  Credit 
Officer,  Federal  Reserve  Board,  to  Richard  G. 
Ketchum,  Associate  Director,  SEC,  Division  of 
Market  Regulation,  dated  January  27. 1984. 

"In  addition,  OCC,  at  that  time,  did  not  accept 
escrow  receipts  for  index  options  margin  For 
further  discussion  of  the  original  MIOER  program 
and  the  problems  encountered  thereunder,  see  pilot 
approval  order,  supra,  note  4. 

"See  pilot  approval  order,  supra  note  4.  The 
Commission  simultaneously  approved  the  use  by 
the  clearing  member  of  an  escrow  receipt  form,  in 
lieu  of  margin  payments  to  OCC.  See  Securities 
Exchange  Act  Release  No.  22324  (August  13. 1985). 
50  FR  33443  (August  18. 1985)  (File  No.  SR-OCC- 
85-07). 

"See.  e.g.,  Securities  Exchange  Act  Release  Nos. 
23741  (October  22,  1986),  51  FR  39724  (October  30, 
1986)  (File  No.  SR-Amex-86-26):  24121  (February 
20, 1987),  52  FR  6258  (March  2, 1987)  (File  No.  SR- 
Amex-87-09);  24708  (July  15, 1987),  52  FR  27604 
Ouly  22. 1987)  (File  No.  SR-Amex-87-09, 
Amendment  No.  1):  25242  (lanuary  5. 1988),  53  FR 
648  (January  11, 1988)  (File  No.  SR-Amex-87-09, 
Amendment  No.  2);  25888  (July  6, 1988).  53  FR 
26547  (July  13.  1988)  (File  No.  SR-Amex-87-09, 
Amendment  No,  3);  26274  (November  10, 1988),  53 
FR  46522  (November  17, 1988)  (File  No.  SR-Amex- 
87-09.  Amendment  No.  4):  27657  (January  30, 
1990),  55  FR  4295  (February  7, 1990)  (File  No.  SR- 
Amex-87-09;  Amendment  No.  5) 


of  deposit;  or  (3)  bankers  acceptances 
issued  by  banking  institutions  in  the 
United  States  and  payable  in  the  United 
States."  An  equity  security  (other  than 
warrants,  rights  or  options)  is  qualified 
to  be  used  as  collateral  for  MIOERs 
issued  to  cover  short  call  positions  if  it 
is  traded  on  a  national  securities 
exchange  and  substantially  meets  the 
Usting  requirements  of  the  New  York 
Stock  Exchange  ("NYSE")  or  Amex  or  if 
it  is  enumerated  on  the  current  list  of 
over-the-coimter  margin  stocks 
published  by  the  Federal  Reserve  Board. 

The  current  escrow  receipt  program 
requires  that,  at  the  time  the  option  is 
written,  the  total  value  of  the  collateral 
underlying  the  MIOER  must  be  at  least 
equal  to  the  aggregate  initial  position 
value  [i.e.,  the  index  value  at  trade  date 
times  the  applicable  index  multiplier 
times  the  number  of  options  contracts 
covered  by  the  collateral).  Although  the 
escrow  deposit  may  include  only  one  or 
even  no  securities,  the  customer  must 
affirm  that  he  is  writing  index  options 
against  a  diversified  portfolio.  In 
addition,  the  issuing  bank  or  trust 
company  must  be  approved  by  OCC  if 
the  receipt  is  to  be  forwarded  to  OCC  to 
meet  the  clearing  member's  margin 
obligations.'^ 

Thereafter,  the  terms  of  the  MIOER '' 
specify  that,  if  the  value  of  the  collateral 
falls  below  55%  of  the  current  position 
value,  the  issuing  bank  or  trust  company 
promptly  must  notify  the  customer  and 
request  that  the  escrow  deposit  be 
supplemented.  If  the  value  of  the 
collateral  falls  below  50%  of  the  current 
position  value,  the  bank  or  trust 
company  promptly  must  notify  OCC 
and  the  broker  who,  in  turn,  will 
disregard  the  MIOER  and  request  that 
margin  be  deposited  for  the  previously 
covered  short  position. 

The  Amex  proposes  to  convert  its 
MIOER  program  from  pilot  to 
pyermanent  status  and  to  conform  Rule 
462  with  recently  approved 
amendments  to  tiie  rules  of  OCC  '^  and 
the  other  options  exchanges. '^  Despite 
certain  refinements,  as  discussed  in 
more  detail  below,  the  current  rules 


'■^See  12  CFR  220.8(a)(3)(ii)  (1990). 

"There  are  also  certain  financial,  regulator)'  and 
depository  standards  for  MIOER  issuers.  For  further 
discussion  of  OCC's  monitoring  obligations,  see 
OCC  approval  order,  supra,  note  5. 

"  Under  the  Amex  rules,  escrow  receipts  must  be 
in  a  form  satisfactory  to  the  Exchange.  Because  the 
Commission  has  only  reviewed  the  escrow  receipt 
submitted  by  OCC,  the  Commission  previously  has 
indicated  and  now  reiterates  that  approval  of  these 
proposals  is  limited  to  the  use  of  escrow  receipts 
containing  terms  and  conditions  substantively 
identical  to  those  in  the  OCC  escrow  receipt. 

'"  See  OCC  approval  order  supra,  note  5. 

'"See  permenent  approval  order,  supra,  note  6. 


will,  for  the  most  part,  continue  to 
apply. 

First,  the  Amex  proposal  will  limit 
acceptable  "cash  equivalents"  to 
securities  issued  or  guaranteed  by  the 
United  States  and  having  one  year  or 
less  to  maturity  ("short-term  United 
States  government  securities").  As  a 
result,  securities  issued  or  guaranteed 
by  agencies  of  the  United  States, 
certificates  of  deposit  and  bankers 
acceptances  will  no  longer  be  eligible  as 
collateral  for  MIOERs  issued  to  cover 
short  call  positions. 

In  addition,  the  definition  of 
"qualified  equity  securities"  will  be 
amended  to  incorporate  all  e.vchrnge- 
traded  securities,  whether  or  n'^t  they 
meet  NSE  or  Amex  listing  standards. 
The  proposals  also  will  make  certain 
editorial  changes  to  the  Exchange's  rules 
regarding  the  use  of  over-the-counter 
securities  to  collateralize  an  escrow 
receipt,  in  order  to  conform  that 
language  with  the  phrasing  used  in 
OCC's  rules. 

After  careful  review  of  the  operation 
of  the  pilot  program,  the  Commission 
has  concluded  that  the  revised  MIOER 
should  help  provide  a  safe  and  efficient 
mechanism  by  which  index  call  options 
can  be  written  in  a  cash  account.  As  set 
forth  in  more  detail  in  its  order 
approving  the  pilot  procedures,^''  the 
Commission  believes  that  the  range  of 
collateral  permitted  thereunder  should 
provide  market  participants  with  greater 
flexibility,  prevent  settlement  delays 
and  eliminate  many  of  the  problems 
encountered  under  the  original  MIOER 
program.  To  the  extent  that  the  revised 
escrow  receipt  is  a  cost-effective  means 
for  institutions  restricted  to  cash 
account  transactions  to  manage  portfolio 
risk,  its  implementation  on  a  permanent 
basis  should  encourage  broader 
participation  in  the  index  options 
market,  thereby  adding  depth  and 
liquidity  to  that  market. 

Based  on  its  experience  with  the  pilot 
program,  however,  the  Amex.  along 
with  OCC,  has  proposed  certain  minor 
refinements  to  the  types  of  property 
acceptable  as  collateral  for  MKDERs 
issued  to  cover  short  call  positions.  As 
the  Commission  noted  in  regard  to  the 
recently  approval  proposal  by  OCC,^ ' 
these  new  standards  will  ensure  that 
only  liquid  assets  are  eligible  to 
underlie  escrow  receipts.  Specifically, 
the  Commission  believes  that  the 
proposed  rule  change  is  a  reasonable 
response  to  OCC's  finding  that 
certificates  of  deposit  and  bankers 
acceptances  present  an  undue  risk  to 
OCC  because  it  has  no  means  of 


-"See  pilot  approval  order,  supra,  note  4. 
"  See  OCC  approval  order,  supra,  note  5. 
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ensuring  that  issuers  of  such 
instruments  are  financially  sound.22 
Thus,  the  Commission  agrees  that 
limiting  "cash  equivalents"  to  short- 
term  United  States  government 
securities  will  enhance  the  integrity  of 
escrowed  collateral.  Moreover,  the 
changes  to  the  definition  of  "qualified 
equity  security"  are  consistent  with  the 
Federal  Reserve  Board's  definition  of 
"margin  security"  or  existing  CXX  rules. 

Finally,  the  Commission  has 
determined  that  the  escrow  receipt 
contains  safegxiards  (e.g.,  minimum 
collateral  levels;  the  requirement  that 
issuing  banks  or  trust  companies  notify 
customers  and  OCC  of  reductions  in 
collateral)  ^^  that  should  help  ensure  the 
adequacy  of  the  collateral  posted  and 
diminish  the  risks  associated  with 
MIOERs.  To  date,  the  Amex's 
experience  with  the  pilot  program 
supports  the  Commission's  earlier 
conclusion  that,  absent  extremely 
imusual  circimistances.  the  value  of  the 
collateral  should  be  greater  than  the 
cash  difiierence  between  the  current 
index  value  and  the  exerdse  price  of  the 
option  (j.e,  the  amount  the  must  be 
delivered  upon  assignment.**  The 
Commissicm  thereftne  believes  that 
implementation  on  a  permanent  basis  is 
now  appropriate. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  This  will  permit 
.  the  portfolio  management  benefits  of  the 
proposed  rule  change  to  be  realized  as 
soon  as  possible.  In  addition,  the 
Amex's  proposal  is  identioal  to 
proposals  by  the  CBOE.  PSE  and  Fhlx 
that  were  published  in  the  Federal 
Register  for  the  full  comment  period 
and  were  approved  by  the 
Commission.^' 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  2*  that  the  proposed 


''In  contrast  to  its  nwnitoring  of  MIOER  issuos, 
OCC  receives  no  financial  information  on  banks 
issuing  certificates  of  deposit  or  bankers' 
acceptances.  Because  of  the  potential  exposure  if 
the  issuer  fails  and  the  instruments  become 
worthless,  CXX  proposed  eliminating  them  as 
eligible  types  of  collateral.  See  Securities  Exchange 
Act  Release  No.  26951  (June  21,  1989),  S4  FR  26870 
(June  26, 1989)  (File  No.  SR-CXX-89-04).  CXX  also 
found  that  few  customers  utilize  such  instruments. 
Id. 

"Vot  further  discussion  of  value  requirements 
and  incentives  for  the  industry  to  police  itself,  see 
supm.  notes  16-17  and  accompanying  text 

'*  See  pilot  approval  order,  supra,  note  4.^ 

'»  No  comments  were  received  in  connection  with 
the  proposed  rule  changes  by  the  other  options 
exchanges.  See  permanent  approval  order,  supm, 
notes. 

» 1 5  U.S.C  78s(bM2)  (1988). 


rule  change  (SR-Amex-94-31)  is  hereby 
approved. 

Few  the  Commission,  by  the  Division 
of  Maricet  Regulation,  pursuant  to 
delegated  authority.^' 
M argaiel  H.  McFaiiand, 
Deputy  Secretary. 

FR  Doc.  94-25278  Filed  10-12-94;  8:45  am] 
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[Reiease  No.  34-34792;  nie  Na  SR-CBOE- 
M-331 

Self-Regulatory  Organizations;  Notice 
)f  Rling  of  Propoaod  Rula  Chang*  t)y 
he  Chicago  Board  Optlens  Exchange, 
nc.  Relating  to  the  Reporting  by  the 
Exchange  to  ttie  Central  Registration 
Depository  C'CRD")  of  Information 
Concerning  Pending  Formal  Exchange 
Xsciplinary  Proceedings 

Dctober  5, 1994. 

Pursuant  to  section  ig(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
'■Act").»  and  Rule  19b.4  thereunder.^ 
notice  is  hereby  given  that  on 
September  15, 1994,  the  Qiicago  Board 
Options  Exchange  ("CBOE"  or 
'Exchange")  filed  with  the  Securities 
md  Exchange  Commission 
"Commission")  the  proposed  rule 
:hange  as  described  in  Items  I,  U,  and 
II  below,  which  Items  have  been 
irepared  by  the  CBC^.  The  Commission 
s  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

[.  Self-Regulatory  Organization's 
Statement  of  the  Terms  oi  Subrtance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  add  Rule  17.14 
to  the  CBOE's  rules  to  provide  for  the 
reporting  by  the  CBOE  to  the  Central 
Registration  Depository  ("CRD"),  for 
disclosure  to  the  public,  of  information 
concerning  pending  formal  CBOE 
disciplinary  proceedings.  In  addition, 
the  C^OE  proposes  to  renumber  the 
)rovisions  which  are  currently 
t:ontained  in  CBOE  Rule  17.12  without 
affecting  the  substance  of  these 
irovisions.  The  text  of  the  proposed 
-ule  change  is  available  at  the  Office  of 
the  Secretary,  CBOE,  and  at  the 
Commission. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
exchange  included  statements 
t:onceming  the  purpose  of  and  basis  for 


"  17  CFR  20O.3O-3(aHl2)  (1991). 
>  15  U.S.C  78a(bKl)  (1988). 
2  17CFR240.19b-4(1991). 


the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  add  Rule  17.14  to  the 
exchange's  rules  to  provide  for  the 
reporting  by  the  Exchange  to  the  CRD,^ 
for  disclosure  to  the  public,  of 
information  concerning  pending  formal 
Exchange  disciplinary  proceedings.^ 
Currently,  the  Exchange  discloses  to  the 
CRD  information  with  respect  to  formal 
Exchange  disciplinary  proceedings  only 
upon  the  conclusion  of  such 
proceedings. 

Under  the  proposed  rule  change,  the 
amount  of  information  concerning 
formal  Exchange  disciplinary 
proceedings  >  reported  by  the  Exchange 
to  the  CRD  would  be  expanded  to 
include  the  issuance  of  a  statement  of 
charges  in  such  proceedings  and  all 
significant  dianges  in  the  status  of  such 
proceedings  while  such  proceedings  are 
pending.  For  the  purposes  of  Rule  17.14, 


'The  CRO  is  an  automated  industry  database 
containing  employment  and  disciplinary  history  of 
members  and  associated  persons  registwed  with 
self-regulatory  organisations  (*'SROa'')  and  stale 
securitiea  agandea.  The  CRO  is  operated  by  the 
National  Association  of  Securities  Daalan,  Inc. 
("NASD")  with  input  on  policy  and  othei  mattan 
from  Manl  and  state  aganciea  and  other  SROa 
including  tlM  Exchange. 

*  The  CBOE  lepraaenta  that  information 
concerning  final  disciplinary  actions  talien  by  the 
Exdiange,  the  NASD,  and  o^wr  SROs,  as  well  as 
information  concerning  certain  criminal 
convictions  contained  in  the  CRO,  has  been 
disclosed  to  the  public  pursuant  to  the  NASiys  800 
number  service  siiKe  October  1991.  On  )uly  1, 
1993,  the  Commission  approved  an  NASD  rule 
change  to  make  more  infomaation  available  to  the 
public  regarding  pending  disciplinary.procaedings 
or  fictions  taken  by  federal  or  state  ageiKies  and 
SROs  that  relate  to  securities  and  commodities 
transactions,  and  regarding  criminal  indictmenta 
and  infbnnation.  See  Securities  Exdiange  Act 
Releese  No.  32S68  (July  1, 1993),  58  FR  36723  Quly 
8, 1993).  In  addition,  the  Commission  recently 
approved  rule  changes  by  both  the  New  York  Stock 
Exchange,  Inc.  and  the  Chicago  Stock  Exchange, 
Inc.  to  provide  information  to  the  CRD  concerning 
their  pending  formal  disdplinary  proceedings.  See 
Securities  Exchange  Act  Release  Nos.  33844  (March 
31, 1994),  59  FR  16669  (April  7. 1994),  and  34516 
(August  10, 1994).  S9  FR  42317  (August  7. 1994). 
and  34516  (August  la  1994).  59  FR  42317  (August 
17.1994). 

>  According  to  the  Exchange,  for  the  purpoeea  of 
Rule  17.14,  an  Exchange  disciplinary  proceeding 
would  be  conaidersd  to  be  a  fomal  disciplinary 
proceeding  if  it  ia  initiated  by  the  Exchange 
pursuant  to  Exchange  Rule  17.2,  et  teq. 


a  formal  Exchange  disciplinary 
proceeding  would  be  considered  to  be 
pending  from  the  time  that  a  statement 
of  charges  is  issued  in  the  proceeding* 
imtil  the  outcome  of  the  proceeding 
becomes  final.  In  addition,  under  Rule 
17.14,  significant  changes  in  the  status 
of  a  formal  Exchange  disciplinary 
proceeding  would  be  deemed  to 
include,  but  not  be  limited  to,  the 
scheduling  of  a  disciplinary  hearing,  the 
issuarice  of  a  decision  by  the  BCC,  the 
filing  of  an  appeal  to  the  Exchange's 
Board  of  Directors,  and  the  issuance  of 
a  decision  by  the  Exchange's  Board  of 
Directors. 

According  to  the  Exchange, 
information  on  pending  formal 
Exchange  disciplinary  proceedings, 
among  other  events,  is  currently  in  liie 
CRD,  but  only  to  the  extent  that  reports 
are  made  by  Exchange  members, 
member  organizations,  and  associated 
persons  pursuant  to  their  reporting 
obligalions  on  the  Uniform  Application 
for  Securities  Industry  Registration  or 
Transfer  (Form  U-4)  and  Form  BD,  the 
uniform  application  form  for  brolier- 
dealer  registration.  Tlie  proposed  rule 
change  would  expand  the  information 
available  to  the  public  concerning 
pending  formal  Exchange  disciplinary 
proceedings  by  requiring  the  Exchange 
to  report  information  concerning  such 
pending  psoceedings  to  the  CRD. 

In  addition  to  the  foregoing,  the 
proposed  rule  change  would  renumber 
the  provisions  which  are  currently 
contained  in  Rule  17.12  (Miscellaneous 
Provisions)  without  afiiecting  the 
substance  of  these  provisions. 
Specifically,  imder  the  proposed  rule 
change,  the  current  provisions  of  Rule 
17.12  would  be  separated  into  two  rules. 
Rule  17.12  and  Rule  17.13. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,'  in  particular,  in  that  it  will 
protect  investors  and  the  public  interrst 


"The  Exchange  stales  thai  CBOE  Rule  17  4;b) 
provides,  in  part,  that  whenovsx  it  shall  appear  ro 
the  Exchange's  Business  Conduct  Cummiltm 
(•■  WC")  from  the  report  of  the  staff  of  the  t)idiiiii>jc 
that  there  is  probebie  cause  for  Trndinif,  r  violation 
wiihin  the  di.wiplinary  jiirisdii  tion  of  the  hlxdiaii^e 
aniJ  that  furt.her  proceedings  are  w«na:ited,  the  BCt; 
shall  direct  the  staff  of  tha  Excltaoge  lo  pn>pan>  a  ' 
.<Ui!tement  oi  chari^es  aguir.sl  the  person  or 
orjzttnizaiioii  alleged  to  have  committed  d  viol;iliou 
(the  "RMpondenl")  specifying  the  ail*  in  which  Ihf 
Respondent  is  chiu^ed  lo  have  engaged  and  setting 
h'l  it)  the  specifk  provisions  of  the  Art,  at,  ar.wnded, 
the  ruiesand  regulations  promulgated  Iberetrndei. 
dod  the  constitutional  provisionfi.  by-lci^^!.  rules, 
inlerpiriatioiis,  or  resolutions  of  which  juch  arts 
wre  in  viuLition.  In  addition.  Rule  17.4(b)  funhw 
proviiitift  that  a  copy  of  the  charges  shall  be  Mrvetl 
ii|>on  the  RespondenL 

ISIISC  §78f(b)(5)(llMW) 


by  enhancing  the  public's  access  to 
information  regarding  disciplinary 
proceedings  involving  Exdiange 
members,  member  organizations,  and 
assot.iated  persons. 

(B)  Self-Regalatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  vnl\  impose 
any  inappropriate  burden  on 
com  petition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
reciMved. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  by  order  approve  such  proposr«l 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  thf 
Secretary,  Securities  and  Ex^  hango 
Commission,  450  Fifth  Street.  N\V., 
Washington,  DC  20549.  Copii^s  of  the 
submission,  all  subsequent 
amendments,  all  written  slatemrnts 
with  respect  to  the  proposed  rule 
I  hange  that  are  filed  with  the 
Commission,  and  all  wiitton 
comraiinicati'jns  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  hom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  !«> 
available  for  inspection  and  copying  in 
the  Ccimniission's  Public  Rfcieient* 
Sef;tion.  450  FiJlh  Stmct.  NW. , 
Washington,  DC  Copies  of  suoh  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  .Ml  submissions  should  reier  to 
File  No.  SR-CBOE,  All  submis-sions 
should  refer  to  File  No.  SR-CBOE-U4- 


33  and  should  be  submitted  by 
Novembnr  3. 1994. 

For  tlie  Contmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorty.8 

jFR  Doc.  94-25279  Filed  l(^-12-«4;  8:45  am] 
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[Rel.  No.  lC-20603;  812-9020] 

Capital  Exchange  Fund,  Inc.,  et  al.; 
Notice  of  Application 

0«:tober  6, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCAMTS:  Capital  Exchange  Fund, 
Inc..  Depositors  Fund  of  Boston,  Inc., 
Diversification  Fund,  Inc..  Eaton  Vaiio; 
Equity-Income  Trust,  Eaton  Vance 
Government  Obligations  T.nist,  Ilatou 
Vance  Growth  Trust,  Eaton  Vance  High 
Income  Trust.  Eaton  Vance  Investment 
Fimd,  Inc..  Eaton  Vance  Investment 
Tnist,  Eaton  Vance  Investors  Trust, 
Eaton  Vance  Municipal  Bond  Fund  L.P., 
Eaton  Vance  Mimicipals  Trust,  Eaton 
Vance  Municipals  Trust  II,  EV  MarBthon 
Gold  &  Natiu^l  Resources  Fund,  Kalrrn 
Vance  Special  Livestment  Trust,  Eaton 
Vance  Securities  Trust.  Eaton  Vance 
Total  Retiun  Trust,  Fiduciary  Exrhang«« 
Fund,  Inc.,  Second  Fiduciary  Exchange 
Fund,  Inc.,  The  Exchange  Fund  of 
Boston.  Inc.,  Vance,  Sanders  Exchange 
Fund,  Alabama  Tax  Free  Portfolio, 
Arizona  Limited  Maturity  Tax  FrHC 
Portfolio,  Arizona  Tax  Free  Portfolio, 
Arkansas  Tax  Free  Portfolio,  California 
Limited  Maturity  Tax  Free  Portfolio, 
Cahfomia  Tax  Free  Portfolio.  Colu.'-ado    ■ 
rax  Free  Portfolio,  Conner  ticut  Limited 
Maturity  Tax  Free  Portfolio.  Cunnectit  ut 
Tax  Free  Portfolio.  Florida  Limited 
Maturity  Tax  Free  Purtfnlio,  Florida  Tax 
Froe  Portfolio.  Georgia  Tax  Free 
Portfolio,  Government  Obligalions 
J't.rtfolio.  Growth  Portfolio,  Hawaii  T.i% 
Fuip.  Portfolio.  High  Inco.nie  Fcrifulio. 
Investors  Portfolio,  Kentucky  Tax  Fiee 
Port.folio.  Ix)uisiana  Tax  Free  PnrtfuUtv 
I'r.vy  land  Tax  Free  Porift-lio, 
Massachusetts  Limited  Maturity  1  a\ 
Fn'R  Portfolio.  Massachusetts  Tax  Fn*r 
Portfolio,  Michigan  Limited  Maturity 
Tax  Frt>«^  Port  Wio,  Michig.^n  Tf?x  Fnit^ 
Portfolio,  Minnestita  Tpx  Free  F'nrtfo!i?>, 
Missouri  Tax  Free  Portfolio.  Mis>i?vippi 
Tax  Free  Portfolio,  National  Limiti^i 
Maturity  Tax  Free  Portfolio.  North 
Carolina  Limited  Maturity  Tax  Kn-e 
Portfolio.  National  Municipals  Portloho, 
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New  Jersey  Limited  Maturity  Tax  Free 
Portfolio,  New  Jersey  Tax  Free  Portfolio, 
New  York  Limited  Maturity  Tax  Free 
Portfolio,  New  York  Tax  Free  Portfolio, 
North  Carolina  Tax  Free  Portfolio,  Ohio 
Limited  Maturity  Tax  Free  Portfolio, 
Ohio  Tax  Free  Portfolio,  Oregon  Tax 
Free  Portfolio,  Pennsylvania  Limited 
Maturity  Tax  Free  Portfolio, 
Pennsylvania  Tax  Free  Portfolio,  Rhode 
Island  Tax  Free  Portfolio,  Short-Term 
Income  Portfolio,  South  Carolina  Tax 
Free  Portfolio,  Special  Investment 
Portfolio,  Stock  Portfolio,  Tennessee 
Tax  Free  Portfolio,  Texas  Tax  Free 
Portfolio.  Total  Return  Portfolio, 
Virginia  Limited  Maturity  Tax  Free 
Portfolio,  Virginia  Tax  Free  Portfolio, 
and  West  Virginia  Tax  Free  Portfolio, 
each  an  open-end  management 
investment  company  registered  under 
the  Act,  and  Eaton  Vance  Prime  Rate 
Reserves,  a  closed-end  management 
investment  company  registered  under 
the  Act  (collectively,  the  "Funds"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  from  sections  13(a)(2), 
13(a)(3),  17(a)(1),  18(a),  18(c),  18(n(l). 
22(f).  22(g)  and  23(a)  of  the  Act  and 
pursuant  to  section  17(d)  of  the  Act  and 
rule  17d-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
Funds  to  enter  into  deferred 
compensation  arrangements  with  their 
independent  trustees. 
FILING  DATE:  The  application  was  filed 
on  May  27, 1994,  and  amended  on 
August  24, 1994.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
October  31, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  24  Federal  Street,  Boston, 
Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pal,  Staff  Attorney,  at  (202) 


2-0574,  or  Robert  A.  Robertson, 
ch  Chief,  at  (202)  942-0564 

ivision  of  Investment  Management. 

fice  of  Investment  Company 

gulation). 

PPLEMENTARY  INFORMATION:  The 

llowing  is  a  summary  of  the 
amplication.  The  complete  application 
n  ay  be  obtained  for  a  fee  at  the  SEC's 
P  iblic  Reference  Branch. 

A  pplicants'  Representations 

1 .  The  Funds  are  registered 

E  anagement  investment  companies. 
S  )me  of  the  Funds  (the  "PortfoUos") 
ii  sue  shares  to  other  Funds  that  invest 
a  1  or  substantially  all  of  their  assets  in 
tl  ,e  Portfolios.  Eaton  Vance  Management 
('  Eaton  Vance")  currently  serves  as  the 
a  Iministrator  or  investment  adviser  for 
e  ich  of  the  Fimds,  except  the  PortfoUos. 
H  oston  Management  and  Research,  a 
M  holly-owned  subsidiary  of  Eaton 
V  ance,  serves  as  investment  adviser  to 
ei  tch  of  the  Portfolios.  Eaton  Vance  and 
E  Dston  Management  are  each  registered 
under  the  Investment  Advisers  Act. 
Eaton  Vance  Distributors,  Inc.,  a  wholly- 
o^vned  subsidiary  of  Eaton  Vance, 
serves  as  the  Funds'  principal 
laiderwriter.  Applicants  request  that  the 
proposed  relief  apply  to  the  funds  and 
atiy  requested  investment  companies 
t  lat  in  the  future  are  advised  by  Eaton 
\  ance  or  any  entity  under  common 
c  introl  with  or  controlled  by  Eaton 
\  ance.  The  proposed  relief  would  not, 
h  owever,  apply  to  any  investment 
c  }mpany  that  is  a  money  market  fund 
t  tat  relies  on  rule  2a-7  under  the  Act. 
/  ny  relief  granted  fi^m  section  13(a)(3) 
c  f  the  Act  would  extend  only  to  named 
F  unds. 

2.  A  majority  of  the  board  of  trustees 
c  f  each  Fund  currently  consists  of 

t  iistees  who  are  not  "interested 
f  ersons"  of  that  Fund  within  the 
I  leaning  of  section  2(a)(19)  of  the  Act. 
'  he  non-interested  trustees  receive 
a  nnual  fees  from  the  Funds.  Applicants 
I  ropose  to  offer  a  deferred  fee 
s  rrangement  to  the  trustees  (the 
'  Eligible  Trustees")  who  receive  fees 
f  om  one  or  more  of  (i)  the  Portfolios 
i  nd  (ii)  Funds  that  do  not  invest  all  or 
s  ubstantially  all  of  their  assets  in  a 
I  ortfolio  (the  "Participating  Funds"). 
\  Inder  this  arrangement,  the  Eligible 
'  rustees  will  be  entitled  to  defer  to  a 
1  Iter  date  the  receipt  of  all  or  part  of 
t  leir  trustees'  fees  in  order  to  defer 
[  ayment  of  income  taxes  or  for  other 
I  easons. 

3.  The  proposed  deferred  fee 

i  rrangements  would  be  implemented  by 
I  leans  of  a  deferred  fee  agreement  (the 
*  Agreement")  entered  into  between  an 

Jligible  Trustee  and  the  appropriate 
articipating  Fund.  Under  each 


Agreement,  the  deferred  fees  will  be 
credited  to  a  book  reserve  accoimt  (the 
"Deferred  Fee  Account")  established  by 
a  Participating  Fimd  with  respect  to 
each  of  its  series.  The  deferred  fees  will 
be  accrued  in  an  amount  equal  to  that 
which  would  have  been  earned  had 
such  fees  (and  all  income  earned 
thereon)  been  invested  and  reinvested 
in  shares  of  any  of  a  selection  of  the 
Participating  Funds  (the  "Investment 
Funds")  that  may  be  designated  from 
time  to  time  by  the  management  of  the 
appropriate  Participating  Fund  and  the 
participating  Eligible  Trustee.  Such 
shares  of  the  Investment  Fund  that  are 
purchased  by  a  Participating  Fund  are 
referred  to  as  the  "Underlying 
Securities."  The  return  on  the  Deferred 
Fee  Accounts  will  be  based  upon  the 
return  of  the  Investment  Fund(s) 
selected  by  the  particular  Eligible 
Trustee  or,  to  the  extent  one  or  more  of 
the  Investment  Funds  selected  for 
investment  are  no  longer  in  existence, 
upon  a  recognized  measure  of  prevailing 
market  interest  rates  (e.g.,  the  Treasury 
Bill  rate). 

4.  The  obligations  to  make  payments 
from  the  Deferred  Fee  Accounts  will  be 
general  unsecuired  obligations  of  each 
series  of  a  Participating  Fimd,  and 
payments  from  the  Deferred  Fee 
Accounts  will  be  made  from  the  general 
assets  and  property  of  such  Participating 
Fund.  The  Agreement  will  provide  that 
the  Participating  Fund  is  under  no 
obligation  to  purchase,  hold  or  dispose 
of  any  investments,  but,  if  the 
Participating  Fund  chooses  to  purchase 
investments  to  cover  its  obligations 
under  such  Agreement,  then  all  such 
investments  will  continue  to  be  a  part 
of  the  general  assets  and  property  of  the 
Participating  Fund. 

5.  As  a  matter  of  prudent  risk 
management,  the  Participating  Funds 
will  purchase  and  hold  shares  of  the 
Underlying  Securities  in  amoimts  equal 
to  the  deemed  investment  of  the 
deferred  fee  accounts  of  its  Eligible 
Trustees.  Thus,  in  cases  where  the 
Participating  Funds  purchase  shares  of 
the  Underlying  Securities,  liabilities 
created  by  the  credits  to  the  Deferred 
Fee  Accounts  under  the  Agreement  are 
expected  to  be  matched  by  an  equal 
amount  of  assets  (j.e.,  a  direct 
investment  in  the  Underlying 
Securities).  The  Agreement  will  not 
obligate  any  Participating  Fimd  to  retain 
the  services  of  any  trustee,  nor  will  they 
obligate  any  Participating  Fund  to  pay 
any  particular  level  of  compensation  to 
the  trustee. 

6.  Under  the  Agreement,  deferred 
trustee's  fees  (including  interest  accrued 
thereon)  will  become  payable  in  cash 
upon  the  Eligible  Trustee's  retirement  or 


disability.  Payments  shall  be  made  in  a 
lump  sum  or  in  up  to  ten  aimual 
installments.  In  addition,  in  the  event  of 
the  liquidation,  dissolution  or  winding 
up  of  the  appropriate  Participating  Fund 
or  the  distribution  of  all  or  substantially 
all  of  the  Participating  fund's  assets  and 
property  to  its  shareholders,  all  impaid 
amounts  in  the  Deferred  Fee  Account 
shall  be  paid  in  a  lump  smn  on  the 
effective  date  thereof,  bx  the  event  of  the 
Eligible  Trustee's  death,  the  deferred 
compensation  will  be  paid  to  his  or  her 
designated  beneficiary.  In  all  other 
situations,  the  Eligible  Trustee's  right  to 
receive  payments  will  be  non- 
transferable. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  of  the  Act  to 
exempt  applicants  from  sections 
13(a)(2).  13(aH3),  17(a)(1).  18(a),  18(c). 
18(fKl),  22(f),  22(g)  and  23(a)  of  the  Act 
to  the  extent  necessary  to  permit  the 
Funds  to  offer  certain  deferred  fee 
arrangements,  and  section  17(d)  of  the 
Act  and  rule  17d-l  thereunder  to  permit 
the  Funds  to  effect  certain  joint 
transactions  incident  to  such  deferred 
fee  arrangements.  The  finding  required 
by  section  17(b)(2)  is  predicated  on  the 
assumption  that  relief  is  granted  from 
section  13(a)(3). 

2.  Sections  18(a)  and  18(c)  restrict  the 
ability  of  a  registered  closed-end 
investment  company  to  issue  senior 
securities.  Section  18(f)(1)  generally 
prohibits  a  registered  open-end 
investment  company  from  issuing 
senior  securities.  Section  13(a)(2) 
requires  that  a  registered  investment 
company  obtain  shareholder 
authorization  before  issuing  any  senim 
secvuity  not  contemplated  by  the 
recitals  of  policy  in  its  registration 
statement.  Applicants  state  that  the 
Agreement  possesses  none  of  the 
characteristics  of  senior  securities  that 
led  Congress  to  enact  these  sections. 
The  Agreement  would  not:  (a)  induce 
speculative  investments  or  provide 
opportunities  for  manipulative 
allocation  of  any  Fimd's  expenses  or 
profits;  (b)  affect  control  of  any  Fund;  (c) 
confuse  investors  or  convey  a  false 
impression  as  to  the  safety  of  their 
investments;  or  (d)  be  inconsistent  with 
the  theory  of  muttiality  of  risk.  All 
liabilities  created  by  credits  to  Deferred 
Fee  Accounts  are  expected  to  be  offset 
by  equal  amounts  of  assets  that  would 
not  otherwise  exist  if  the  fees  were  paid 
on  a  current  basis. 

3.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transfeiabihty  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  The  Agreement  would  -set 


52017 


forth  all  such  restrictions,  which  would 
be  included  primarily-to  benefit  the 
participating  trustees  and  would  not 
adversely  affect  the  intoesU  of  such 
trustees  or  of  any  shareholder. 

4.  Sections  22(g)  and  23(a)  prohibit 
registered  open-end  investment 
companies  and  closed-end  investment 
companies,  respectively,  from  issuing 
any  of  their  securities  for  services  or  for 
property  other  than  cash  or  securities. 
These  provisions  prevent  the  dilution  of 
equity  and  voting  power  that  may  result 
when  securities  are  issued  for 
consideration  that  is  not  readily  valued. 
Applicants  believe  that  the  Agreement 
would  merely  provide  for  deferral  of 
payment  of  such  fees  and  thus  would  be 
viewed  as  being  issued  not  in  return  for 
services  but  in  return  for  a  Fimd  not 
being  required  to  pay  such  fees  on  a 
current  basis. 

5.  Section  13(a)(3)  provides  that  no 
registered  investment  company  shall, 
unless  authorized  by  the  vote  of  a 
majority  of  its  outstanding  voting 
securities,  deviate  from  any  investment 
pohcy  that  is  changeable  only  if 
authorized  by  shareholder  vote.  With 
limited  exceptions,  each  Fund  has 
adopted  an  investment  policy  regarding 
the  purchase  of  investment  company 
shares,  which  pohcy  could  prohibit  or 
restrict  the  Fund  from  purchasing  shares 
of  other  investment  companies. 
Applicants  believe  that  it  is  appropriate 
to  exempt  applicants  as  necessary  from 
section  13(a)(3)  so  as  to  enable  the 
Participating  Funds  to  invest  in 
Underlying  Securities  without  a 
shareholder  vote.  Apphcants  will 
provide  notice  to  shareholders  in  the 
statement  of  additional  information  of 
each  Participating  Fund  of  the  deferred 
fee  arrangement  with  the  participating 
trustees.  The  value  of  the  Underlying 
Securities  will  be  de  minimis  in  relation 
to  the  total  net  assets  of  the  respective 
Fund,  and  will  at  all  times  equal  the 
value  of  the  Fund's  obligations  to  pay 
deferred  fees.  Because  investment 
companies  that  might  exist  in  the  future 
could  establish  fundamental  policies 
that  would  accommodate  pun;hases  of 
shares  of  investment  companies  in 
connection  with  the  deferred  fee 
arrangement,  the  relief  requested  from 
section  13(a)(3)  would  extend  to  named 
applicants  only. 

6.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling  any 
security  to  such  registered  investment 
company,  except  in  Umited 
circumstances.  Funds  that  are  adviM^d 
by  the  same  entity  may  be  "affiliated 
persons  "  under  section  2(a)(3)(C)  of  the 
Act.  Section  17(a)(1)  was  designed  to 
prevent  sponsors  of  investment 


companies  froea  using  investment 
company  assets  as  capita]  lor  enterprises 
with  which  they  were  associated  or  to 
acquire  controlling  interest  in  such 
enterprises.  Applicants  believe  that  an 
exemption  from  this  provision  %vouId 
facihtate  the  matching  of  each  Fund's 
liabihty  for  deferred  tees  with  the 
Underlying  Securities  that  would 
determine  the  amount  of  such  liability. 

7.  Section  17(d)  and  rule  17d-l 
generally  prohibit  a  registered 
investment  company's  joint  or  joint  and 
several  participation  with  an  afllliated 
person  in  a  transaction  in  connection 
with  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  "on 
a  basis  different  fixun  or  less 
advantageous  than  that  of  the  affiliated 
persMi.  Under  the  Agreement.  Eligible 
Trustees  will  not  receive  a  benefit, 
directly  or  indirectly,  that  would 
otherwise  inure  to  a  Fund  or  its 
shareholder.  Eligible  Trustees  will 
receive  tax  deferral,  but  the  Agreement 
otherwise  will  maintain  the  parties, 
viewed  ho\h  separately  and  in  their 
relationship  to  one  another,  in  the  seme 
position  as  if  the  defiaiTed  kea  were  paid 
on  a  current  basis.  When  all  payments 
have  been  made  to  an  Eligible  fnisteo, 
the  trustee  will  be  no  better  off  (apart 
from  the  effect  of  tax  deferral)  than  if  he 
or  she  had  received  trustee  fees  on  a 
current  basis  and  invested  them  in 
Underlying  Securities. 

Applicants'  Condition 

Apphcants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  condition: 

If  a  Participating  Fund  purchases 
Underlying  Securities  issued  by  an 
affiliated  Fund,  the  Participating  Fund 
will  vote  such  shares  in  proportion  to 
the  votes  of  all  other  holders  of  shares 
of  such  affiliated  Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Managnn«nl.  undfv  delH^?ed 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[PR  Doc.  94-25280  Filod  10-12-94;  8.45  ami 

BIUJMG  COOE  «10-01-M 


SMALL  BUSINESS  ADMrntSTRATTON 
[Declaration  of  Disaster  Loan  Area  t2747] 

California;  Declaration  of  Disaster 
Loan  Area 

Sun  Luis  Obispo  County  and  the 
contiguous  Counties  of  Kern,  Kings, 
Monterey,  and  Santa  Barbara  in  the 
State  of  California  constitute  a  disaster 
area  as  a  result  of  damages  causes  a 
wildfire  which  occurred  on  Aiigu.st  14- 


52018 


Federal  Register  /  Vo 


18, 1994.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  December  5, 1994 
and  for  economic  injury  until  the  close 
of  business  on  July  6, 1995  at  the 
address  listed  below: 
U.S.  Small  Business  Administration. 
Disaster  Area  4  Office.  P.O.  Box 
13795,  Sacramento,  CA  95853-4795 

or  other  locally  announced  locations. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere  ., 

8.000 

Homeowners     without     credit 

availalDle  elsewhere 

4.000 

Businesses  with  credit  availal)le 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

at)le  elsewhere  

4  000 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere 

7.125 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  274705  and  for 
economic  injury  the  number  is  836700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59008) 

Dated:  October  6. 1994. 
Richard  Hernandez. 
Acting  Administrator. 

(FR  Doc.  94-25389  Filed  10-12-94:  8:45  ami 
BILUNQ  CODE  802S-01-M 

[Declaration  of  Economic  Injury  Disaster 
Loan  Area  #8365] 

Massachusetts;  Declaration  of  Disaster 
Loan  Area 

Essex  County  and  the  contiguous 
counties  of  Middlesex  and  Suffolk  in 
the  State  of  Massachusetts  and 
Hillsborough  and  Rockingham  Counties 
in  the  State  of  New  Hampshire 
constitute  an  economic  injury  disaster 
area  as  a  result  of  damages  caused  by  a 
fire  which  occurred  on  August  7, 1994. 
Eligible  small  businesses  without  credit 
available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
July  5. 1995  at  the  adflress  Usted  below: 
U.S.  Small  Business  Administration, 

Disaster  Area  1  Office,  360  Rainbow 

Blvd.  South,  3rd  Floor,  Niagara  Falls, 

NY  14303 
or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 


h\  sinesses  and  small  agricultural 
cc  operatives  is  4  percent. 

The  economic  injury  aumber  assigned 
to  this  disaster  for  the  State  of  New  - 
Hi  mpshire  is  836600. 

(C  italog  of  Federal  Domestic  Assistance 
Pr  )gram  No.  59002.) 

)ated:  October  5. 1994. 
Ca  ssandra  M.  Pulley, 

Ac  ting  Administrator 

(F  I  Doc.  94-25390  Filed  10-12-94;  8:45  am) 
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[L  :ense  No.  03/03-0200] 

Ai  them  Capital,  L.P.;  Issuance  of  a 
Sr  tall  Business  Investment  Company 
Li  ;ense 

)n  August  29,  1994.  a  notice  as 
pi  blished  in  the  Federal  Register  (59 
Ff  44449)  stating  that  an  application 
ha  J  been  filed  by  Anthem  Capital.  L.P.. 
29  West  Susquehanna  Avenue, 
Bj  timore,  Maryland  21204,  with  the 
Sr  lall  Business  Administration  (SB A) 
pi  rsuant  to  Section  107.102  of  the 
Re  'ulations  governing  small  business 
in  estment  companies  (13  CFR  107.102 
{V  194))  for  a  license  to  operate  as  a  small 
b\j  siness  investment  company. 

nterested  parties  were  given  until 
cl(  se  of  business  September  13, 1994  to 
su  )mit  their  comments  to  SBA.  No 
CO  nments  were  received. 

viotice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
In'  'estment  Act  of  1958,  as  amended, 
afl  jr  having  considered  the  application 
an  1  all  other  pertinent  information,  SBA 
iss  ued  License  No.  03/03-0200  on 
Se  itember  26, 1994,  to  Anthem  Capital. 

^.  to  operate  as  a  small  business 
in  'estment  company. 

(O  talog  of  Federal  Domestic  Assistance 
Pn  gram  No.  59.011,  Small  Business 
Ini  estment  Companies)- 
I  lated:  October  5, 1994. 
Th  >raas  C  Bremen, 
Diiector  of  Program  Support. 
[Fl  Doc.  94-25223  Filed  10-12-94;  8:45  am) 

BIL  JNG  CODE  802S-01-M 


SI  SQUEHANNA  RIVER  BASIN 
C(  MMISSION 

C<  mprehensive  Plan 

AG  ENCY:  Susquehanna  River  Basin 
Cc  mmission  (SRBC). 
ACTION:  Notice  of  Public  Hearing  on 
Addition  to  Comprehensive  Plan. 


'  'he  Susquehanna  River  Basin 
Cc  mmission  will  hold  a  public  hearing 
in  :onjunction  with  its  regular  meeting 
on  November  10. 1994  at  the 


Commission's  Headquarters  Building, 
1721  N.  Front  Street,  Harrisburg.  Pa. 
beginning  at  8:30  a.m.  This  hearing  will 
be  for  the  piupose  of  receiving  public 
comments  on  the  proposed  inclusion  of 
the  "Chesapeake  Bay  Policy  for  the 
Introduction  of  Non-Indigenous  Aquatic 
Species"  in  the  Commission's 
Comprehensive  Plan  for  Management 
and  Development  of  the  Water 
Resources  of  the  Susquehanna  River 
Basin."  This  policy,  which  was  adopted 
in  November  1993  by  five  jurisdictions 
with  waters  draining  to  the  Chesapeake 
and  the  Chesapeake  Bay  Commission, 
opposes  the  first-time  introduction  of 
any  non-indigenous  aquatic  species  into 
the  unconfined  waters  of  the 
Chesapeake  and  its  tributaries  for  any 
reason  unless  environmental  and 
economic  evaluations  are  conducted 
and  reviewed  in  order  to  ensure  that 
risks  associated  with  the  first-time 
introductions  are  acceptably  low. 
Written  comments  will  also  be  accepted 
and  made  a  part  of  the  hearing  record. 
Copies  of  the  entire  policy  statement 
may  be  obtained  upon  request  to  the 
Commission  at  1721  N.  Front  Street, 
Harrisburg,  Pa.  17102-2391;  717-238- 
0423.  Written  comments  may  be 
submitted  to  and  further  information 
obtained  from  Richard  A.  Cairo.  General 
Counsel/Secretary  at  the  same  address 
and  phone  number. 

Dated:  Ocfober  4. 1994. 
Paul  O.  Swartz. 

Executive  Director 

IFR  Doc.  94-25243  Filed  10-12-94;  8:45  ami 

BILUNG  CODE  7040-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2094] 

Advisory  Committee  on  Historical     ^ 
Diplomatic  Documentation;  Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  Thursday,  October  27, 1994  in 
the  Department  of  State,  Annex-I, 
located  at  Columbia  Plaza,  2401  E 
Street,  NW. 

The  Committee  will  meet  in  open 
session  from  9:00  a.m.  to  11:00  a.m.  on 
the  morning  of  Thursday,  October  27. 
1994.  in  Room  242.  State  Annex-1.  The 
remainder  of  the  Committee's  session 
until  4:30  p.m.  on  that  day  will  be 
closed  in  accordance  with  Section  10(d) 
of  the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  It  has  been  determined 
that  discussions  during  these  portions  of 
the  meeting  will  involve  consideration 
of  matters  not  subject  to  public 
disclosure  under  5  U.S.C.  552b  (c)(1). 
and  that  the  public  interest  requires  that 
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such  activities  will  be  withheld  fi-om 
disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian.  Washington,  DC, 
20520.  telephone  (202)  663-1123, 

Dated:  October  5. 1994. 
William  Z.  Slany, 

£.vecu/jv'e  Secretory. 

IFR  Doc.  94-25287  Filed  10-12-94:  8:45  am] 

BILUNQ  CODE  4710-1 1-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Order  94-1 0-S  and  Docket  49814) 

Order  Tentatively  Establishing 
Exemption  Criteria  for  Regional  and 
Commuter  Airfines  From  Certain 
Notice  Requirements 

SUMMARY:  We  are  publishing  the  order 

in  its  entirety  as  an  appendix  to  this 

document. 

DATES:  Issued  in  Washington,  DC. 

October  6,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  DeVany,  Chief,  EAS  &  Domestic 

Analysis  Division,  U.S.  Department  of 

Transportation,  Office  of  Aviation 

Analysis,  room  6401,  400  Seventh 

Street,  SW.,  Washington,  DC  20590, 

(202)366-1061. 

On  August  23, 1994,  Congress  enacted 
the  Federal  Aviation  Administration 
Authorization  Act  of  1994  (P.L.  103- 
305),  which,  among  other  things, 
establishes  notice  requirements  on 
airlines  intending  to  suspend  service  at 
certain  commimities,  effective  February 
1,  1995.  Specifically,  the  law  states,  "An 
air  carrier  may  not  terminate  interstate 
air  transportation  from  a  nonhub  airport 
included  on  the  Secretary's  latest 
published  list  of  such  airports,  unless 
such  air  carrier  has  given  the  Secretary 
at  least  45  days'  notice  before  such 
termination." '  There  are  several 
exemptions  to  the  notice  requirement. 


■  The  final  version  of  the  law  contains  a  technical 
drafting  error.  The  "Definitions"  aection  of  the  law 
(section  4171S(d)(l)),  includes  a  definition  of 
"nonhub  airport"  by  reference,  but  the  referertce  is 
incorrect— i.e..  it  refers  to  section  41731(a)(3), 
which  in  fact  defines  a  "hub  airport",  but  should 
have  referred  to  section  4173l(aH4).  The  Senate 
version,  which  was  adopted  in  conference,  referred 
to  section  419(k)(4)  of  the  Federal  Aviation  Act, 
which  correctly  defined  a  "nonhub  airport".  During 
the  time  that  the  bill  was  under  consideration,  the 
Federal  Aviation  Act  and' other  related  statutes  were 
codified.  The  incorrect  citation  above  occurred  in 
the  translation  to  the  codified  statute.  We  are 
implementing  the  provision  as  intended  and  will 
seek  corrective  legisbiion. 


Carriers  are  exempt  from  filing  a 
suspension  notice  if  they  are 
experiencing  a  sudden  or  unforeseen 
financial  emergency  including  natural 
weather-related  emergencies, 
equipment-related  emergencies,  or 
strikes.  Other  exemptions  include 
seasonal  suspensions,  cases  in  which 
the  airline  has  served  the  community  for 
180  days  or  less,  cases  in  which  the 
airline  provides  jet  service  from  another 
airport  serving  the  same  community, 
and  cases  in  which  the  departing  airline 
arranges  with  another  airline  to  provide 
replacement  service  so  that  the  service 
continues  uninterrupted. * 

Finally,  the  law  allows  for  waivers 
from  the  notice  requirements  for 
regional  and  commuter  airlines. 
Specifically,  the  law  requires  that. 
■'Before  January  1. 1995.  the  Secretary 
shall  estabhsh  terms  and  conditions 
under  which  regional/commuter  carriers 
can  be  excluded  from  the  termination 
notice  requirement.' 

First,  we  wish  to  make  clear  that 
nothing  in  the  legislation  or  in  this 
order  has  any  effect  on  the  notice 
requirements  already  in  place  in 
connection  Vkrith  the  Department's 
essential  air  service  (EAS)  program.  All 
carriers  will  continue  to  be  subject  to  all 
applicable  laws  and  regulations 
pertaining  to  the  EAS  program.  In  case 
of  conflict,  the  more  stringent  and 
longer  notice  requirements  shall  pre\ail. 

By  this  order  we  tentatively  propose 
to  establish  criteria  for  waivers  for 
regional  and  commuter  airlines.  The 
legislative  history  of  this  bill  indicates 
that  the  primary  focus  is  on  jet  service, 
i.e.,  on  ensuring  that  communities 
receive  at  least  45  days'  notice  before  jet 
service  to  them  is  terminated. 
Consistent  with  that  intent,  the 
legislation  requires  the  Secretary  to 
carve  out  exemptions  for  regional  and 
commuter  carriers.  (The  legislation 
defines  a  regional/commuter  carrier  as 
an  airline  operating  under  14  CFR  Pari 
135,  or  one  operating  under  14  CFR  Part 
121  that  operates  exclusively  with  70- 
seat  or  smaller  aircraft.)  Because  the 
primary  focus  is  on  jet  service,  we 
propose  to  exempt  regional  and 
commuter  carriers  from  the  requirement 
to  file  a  45-day  notice  if  jet  service 
would  remain  at  the  community.  Absent 
the  availability  of  jet  service,  the  focus 
of  the  new  law  would  also  appear  not 
to  dictate  a  notice  obUgation  if  a 
commimity  retained  two  or  more  non-jet 
carriers  following  the  suspension  of 
service  by  another.  We  would  propose, 
therefore,  to  grant  exemptions  from  the 
45-day  filing  requirement  if  two  or  more 


regional/commuter  carriers  would 
remain  at  the  community,  i.e..  the  third 
to  last  commuter/regional  carrier  would 
not  have  to  file  a  notice.  We  would  not 
exempt  the  second  to  last  carrier  from 
a  notice  obfigation.  Requiring  such 
notice  in  that  situation  would  obviate 
the  prospect  that  one  of  two  carriers 
serving  a  community  could  suspend 
service  abruptly  even  if  it  was  providing 
the  lion's  share  of  the  service,  as  long  as 
the  remaining  carrier  was  technirallv 
meeting  the  community's  EAS 
definition. 

We  will  establish  a  30-day  period 
from  the  issue  date  of  this  order  for 
interested  parties  to  show  cause  whv  \v<- 
should  not  adopt  our  tentative 
conclusions  as  final.  Any  objection 
should  demonstrate  how  our  tentative 
decision  is  not  consistent  with  the 
applicable  law  and  must  include  the 
conditions  under  which  regional/ 
commuter  airlines  should  be  exempted 
from  the  notice  requirements  Afi«'r 
reviewing  all  the  objections,  if  any.  w*' 
will  issue  an  order  taking  final  action  i>n 
the  waivers  for  commuter  and  rejiional 
carriers. 

This  order  is  issued  under  autho.'ity 
delegated  in  49  CFR  1.56(i). 

Accordingly, 

1  The  Department  tentatively 
establishes  waivers  for  regional  and 
commuter  airlines  from  the  notice 
requirements  contained  in  the  Federal 
Aviation  Administration  Authorization 
Act  of  1994  (P.L.  103-305).  The  waivers 
would  apply  under  either  of  the 
following  two  conditions:  (1)  if  the 
affected  community  would  continue  to 
receive  scheduled  jet  service,  or  (2)  if 
the  affected  community  would  continue 
to  receive  scheduled  air  service  from 
two  or  more  regional/commuter  carriers: 

2.  The  Department  directs  all 
interested  parties  to  show  cause  within 
30  days  of  the  issue  date  of  this  order 
why  we  should  not  finaHze  the  tentative 
conclusions  in  paragraph  1  above;  ahd 

3.  We  will  pubhsh  a  copy  of  this  ord<r 
in  the  Federal  Register. 

By: 
Patrick  V.  Murphy. 

Acting  Assistant  Secretary  fot  Aviation  i::ui 

International  Affairs. 

IFR  Doc.  94-25319  Filed  ia-12-rw.  f.  JS  .-.::.! 
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'The  Department  will  issue  a  Notice  of  Pr<>pos<>d 
Rulemalitng  addressing  those  issues  shonly. 
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Public  MMling;  Notice 

AGENCY:  Office  of  the  Secretary,  Office 

of  Commercial  Space  Transportation, 

DOT. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Department  of 
Transportation's  (DOT)  Office  of 
Commercial  Space  Transportation 
(OCST)  is  holding  a  public  meeting  to 
obtain  industry  input  to  assist  it  with 
rulemaking  activities  currently  under 
consideration.  OCST  seeks  information 
that  will  assist  it  in  developing  a  notice 
of  proposed  rulemaking  (NPRM) 
addressing  specific  requirements  for 
launch  and  launch  site  operator  license 
applications  submitted  to  OCST.  OCST 
seeks  to  standardize  its  review  of  license 
applications  while  at  the  same  time 
allowing  prospective  licensees  design 
and  operational  flexibility  for  their 
proposals.  OCST  also  plans  to  develop 
a  second  NPRM  addressing 
implementation  of  financial 
responsibility  requirements  and 
allocation  of  risks  associated  with  the 
conduct  of  licensed  activities. 
Accordingly,  OCST  seeks  views 
concerning  the  range  of  activities  that 
may  be  covered  by  these  requirements 
and  the  scope  of  the  U.S.  Government's 
payment  of  third-party  claims  that 
exceed  the  amoimt  of  required  liabiUty 
insurance. 

DATES:  The  meeting  is  scheduled  to  take 
place  on  Octx^r  27  and  28,  1994,  from 
9:30  ajn.  to  S.-OO  p.m.  each  day.  in  Room 
2230  of  the  Department  of 
Transportation's  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC. 
ADDRESSES;  Written  submissions  may  be 
provided  to  OCST  in  addition  to  or  in 
place  of  oral  remarks  presented  at  the 
public  meeting.  We  would  appreciate 
receiving  each  submission  in  triplicate 
with  an  indication  of  the  Docket 
Number  (listed  above)  to  which  it  refers. 
One  submission  may  be  used  to  address 
both  the  licensing  and  financial 
responsibility  dockets.  Submissions 
should  be  sent  to  Docket  Clerk, 
Department  of  Transportation,  400  7th 
Street  SW.,  Room  4107,  Washington,  DC 
20590.  Comments  will  be  available  for 
public  inspection  at  this  address  fi-om 
9:00  a.m.  to  5:30  p.m.,  Monday  through 
Friday.  Written  submissions  should  be 
provided  by  November  14, 1994.  - 


FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
L^da  Strine.  Deputy  Assistant  Director 
idf  Program  Affairs,  OCST,  (202)  366- 
2^80. 

SUPPLEMENTARY  INFORMATION 

Btckground 

[The  Commercial  Space  Launch  Act  of 
1^84,  49  U.S.C.  2601-2623,  as 
rebodified  at  49  U.S.C.  Subtitle  IX— 
Commercial  Space  Transportation,  ch. 
7(  1 .  Commercial  Space  Launch 
A  rtivities,  49  U.S.C.  70101-70119 
(1 394)  (the  Act  J.  authorizes  the 
Secretary  of  Transportation  to  oversee 
and  regulate  commercial  launch 
activities  and  the  commercial  operation 
ol  launch  sites  carried  out  within  the 
U  lited  States  or  by  its  citizens.  The  Act 
re  quires  that  this  responsibility  be 
e>  ercised  to  protect  the  pubUc  health 
ai  d  safety,  safety  of  property,  and 
ni  tional  security  and  foreign  policy 
ir  terests  of  the  United  States.  The 
S(  cretary's  responsibilities  under  the 
A  :t.  including  licensing  commercial 
la  inches  and  the  operation  of  laimch 
si  es,  as  well  as  the  obligation  to 
ei  courage,  facilitate  and  promote 
es  tablishment  of  a  competitive  United 
Si  ates  commercial  space  transportation 
in  dustry,  are  implemented  by  OCST. 

OCST  implements  its  licensing  and 
re  julatory  authority  through  the 
C  )mmercial  Space  Transportation 
L  censing  Regulations  (Regulations),  14 
C  F.R.  Ch.  in.  At  the  Ume  the 
Ri  igubtions  were  published  in  April, 
1!  88,  no  commercial  launches  had  yet 
ta  cen  place.  In  adopting  its  approach  to 
lii  :ensing  commercial  laimch  activities, 
as  reflected  in  the  Regulations,  OCST 
recognized  the  need  to  establish  a 
regulatory  enviroimient  responsive  to 
th  e  needs  of  an  emerging  industry  while 
a!  suring  the  public  that  commercial 
la  Linch  activities  would  be  conducted 
Si  fely  and  responsibly.  At  that  time, 
O  ZST  indicated  that  it  would  "continue 
tc  evaluate  and,  when  necessary,  re- 
sl  ape  its  program  in  response  to  growth, 
ir  novation,  and  diversity  in  this 
critically  important  industry."  53  Fed. 
Rsg.  11006. 

Both  OCSTs  experience  in 
ai  ministering  the  Act  and  launch 
c(  mpanies'  experience  in  operating  in  a 
c(  mmercial  environment  subject  to 
D  DT'sTegulatory  oversight  have  evolved 
w  ith  time.  OCST  now  seeks  to 
si  reamline  its  Ucensing  process  while 
c(  ntinuing  to  ensure  safety  and 
p  eserving  the  flexibility  necessary  to 
a(  dress  myriad  laimch  technologies  and 
associated  issues.  Accordingly,  OCST 
c(  intemplates  issuing  rules  of  general 
a  ipUcability  to  enhance  industry 
c  rtainty  regarding  what  is  required  of 


an  applicant  in  the  heensing  process 
and  what  is  required  of  a  licensee  after 
a  license  has  been  issued. 
Launch  and  Launch.  Site  Operator 
Licensing  Procedures 

Under  the  Act.  a  EX>T  Ucense  is 
required  for  any  person  to  launch  a 
launch  vehicle  or  operate  a  launch  site 
within  the  United  States.  In  addition,  a 
license  is  also  required  for  a  U.S.  citizen 
to  launch  a  launch  vehicle  or  operate  a 
launch  site  outside  the  United  States. 
Foreign  corporations,  partnerships,  joint 
ventures,  associations  or  other  entities 
controlled  by  U.S.  citizens  do  not  need 
licenses  to  conduct  these  activities  from 
foreign  territory  unless  the  foreign 
nation  involved  has  agreed  that  the 
United  States  shall  exercise  jurisdiction 
over  the  activity,  hi  exercising  this 
licensing  authority  under  the  Act.  the 
Secretary  must  protect  public  health 
and  safety,  safety  of  property,  and 
national  security  and  foreign  policy 
interests  of  the  United  States. 

The  Regulations  issued  in  1988  reflect 
OCST's  approach  to  evaluating  license 
applications  on  a  case-by-case  basis.  To 
date,  OCST  has  relied  on  these 
Regulations,  and  on  guidelines  it  makes 
available  upon  applicant  request,  to 
advise  prospective  applicants  of  the 
information  OCST  requires  to  perform 
safety  and  mission  reviews  of  a  launch 
license  application.  Having  obtained  six 
years  of  experience  in  evaluating  launch 
proposals  and  conducting  safety 
research,  OCST  is  now  prepared  to 
streamline  the  launch  Ucensing  process 
by  standardizing  requirements  wherever 
possible  without  impeding  innovation. 
In  response  to  industry  requests  for 
greater  certainty  in  the  application 
process,  and  in  ordief  to  achieve 
consistency,  OCST  proposes  to  codify 
certain  specific  information 
requirements  in  regulations.  In  doing  so, 
the  issues  to  be  addressed  include:  (1) 
the  scope  of  laimch  licenses;  (2)  risk 
management  techniques  that  enable 
license  appUcants  to  demonstrate 
acceptable  levels  of  safety;  (3) 
application  information  requirements; 
(4)  relationship  to  and  consistency  with 
Federal  range  requirements;  and  (5) 
reliance  by  license  applicants  on,  among 
other  things,  industry  standards.  With 
respect  to  launch  hcense  application 
reviews,  OCST  is  interested  in  obtaining 
views  on  at  least  the  following: 

•  What  elements  of  a  launch  proposal 
must  OCST  evaluate  to  assure  launch 
safety; 

•  Which  pre-launch  or  launch 
processing  operations  and  procedures 
should  OCST  assess  to  assure  launch 
safety; 

•  What  safety  methodologies  do 
launch  operators  currently  utilize  to 


assure  safe  launch  operations,  and  what 
approaches  are  available  to  evaluate 
these  methodologies; 

•  How  should  OCST  utilize  the 
analyses  of  Federal  ranges  in  its 
licensing  review  process: 

•  What  information  must  launch 
license  applicants  submit  to  other 
federal  agencies,  including  federal 
ranges,  that  must  also  be  submitted  to 
OCST  as  part  of  the  license  application- 
review?  Can  OCST  utilize  that 
information  to  avoid  duplicative 
document  preparation  and  submissions 
by  license  apphcants:  and 

•  What  should  OCST  require  with 
respect  to  on  orbit  safety. 

When  the  Regulations  were  pubhshed 
in  1988,  OCST  indicated  that  it  would 
handle  commercial  launch  site 
proposals  on  a  case-by-case  basis  while 
safety  studies  and  research  were 
ongoing.  Since  1988,  the  vast  majority  of 
licensing  proposals  submitted  to  OCST 
have  been  for  commercial  launches  of 
launch  vehicles  from  a  Federal  range. 
However,  in  light  of  the  growing  and 
intensified  interest  in  operating 
commercial  launch  sites,  OCST  has 
determined  that  establishing  certainty  in 
the  site  operator  licensing  process 
through  rules  of  general  applicability  is 
necessary  to  facilitate  this  burgeoning 
industry.  With  respect  to  OCST's 
approach  to  reviewing  applications  for  a 
license  to  operate  a  commercial  launch 
site.  OCST  seeks  views  concerning  such 
matters  as:  (1)  the  scope  of  launch  site 
operator  licenses;  (2)  risk  management 
techniques  that  enable  license 
applicants  to  demonstrate  acceptable 
levels  of  safety;  (3)  application 
information  requirements;  (4)  reliance 
by  license  applicants  on  industry 
standards;  and  (5)  reliance  by  license 
applicants  on  other  Federal  safety 
standards.  With  respect  to  site  operator 
license  applications,  OCST  is  interested 
in  obtaining  views  on  at  least  the 
following: 

•  How  should  OCST  assess  a 
proposed  launch  site  with  respect  to 
geography,  meteorology,  proximity  to 
population,  risk  to  downrange 
population,  and  other  characteristics 
associated  with  the  physical  site; 

•  What  process  and  standards  should 
OCST  uUhze,  including  safety 
methodologies,  to  assess  the  capability 
of  a  launch  site  operator  to  manage 
safety; 

!     •  What  is  the  relationship  between  a 
site  operator  Ucense  and  its  associated 
safety  reviews,  and  a  launch  license 
authorizing  a  launch  from  a  commercial 
launch  site  and  its  associated  safety 
reviews; 

I     •  For  launches  conducted  from  a 
commercial  launch  site,  how  should 


responsibility  for  safety  be  allocated 
between  the  launch  licensee  and  the  site 
operator;  and 

•  Given  that  OCST  must  evaluate 
flight  safety  functions,  such  as  flight 
termination  or  tracking,  to  assure  the 
safety  of  launch  operations,  how  should 
those  functions  be  addressed  by  the 
licensing  process  when  the  launch  will 
be  conducted  from  a  commercial  launch 
site. 

Scope  of  Financial  Responsibilitv 
Requirements 

In  1988,  Congress  amended  the  Act  to 
require  that  licensees  obtain  liability 
insurance  or  otherwise  demonstrate 
financial  responsibility  up  to  a  statutory 
limit  of  5500,000,000,  in  order  to  protect 
launch  participants  from  third-party 
claims  resulting  from  activities  carried 
out  under  a  license  in  connection  with 
a  particular  launch.  Licensees  must  also 
obtain  liabiUty  insurance  or  otherwise 
demonstrate  financial  responsibility  up 
to  $100,000,000,  to  compensate  the  U.S. 
Government  for  damage  or  loss  to  its 
property  resulting  ft-om  those  activities. 
Reciprocal  waivers  of  claims  are  also 
required  whereby  each  party  invoh  ed 
in  launch  ser\'ices  agrees  to  be 
responsible  for  certain  losses  it  may 
sustain  and  losses  sustained  by  its  own 
employees  resulting  from  an  activitv 
carried  out  under  the  license. 

The  1988  Amendments  further 
provide  that,  to  the  extent  provided  in 
advance  in  an  appropriation  law  or 
authorized  by  statute,  the  Secretary  of 
Transportation  shall  provide  for  the 
payment  by  the  U.S.  Government  of 
successful  third-party  claims  against  a 
licensee,  contractor,  subcontractor,  or 
customer  of  the  Ucensee,  or  a  contractor 
or  subcontractor  of  a  customer,  resulting 
from  an  activity  carried  out  under  a 
license,  to  the  extent  the  total  amount  of 
claims  arising  out  of  any  one  launch 
exceeds  the  amount  of  third-party 
liability  insurance  required  of  the 
licensee,  up  to  a  total  of  Si. 5  billion 
above  that  amount.  The  U.S. 
Government  bears  the  risk  of 
government  property  losses  that  exceed 
the  level  of  insurance  coverage  required 
of  the  Ucensee.  OCST  prescribes 
financial  responsibility  requirements  for 
licensees  on  a  case-by-case  basis  after 
analyzing  the  maximum  probable  third- 
party  and  government  property  losses 
associated  with  proposed  licensed 
activities.  Those  requirements  are 
imposed  on  Ucensees  in  license  orders. 
Currently,  license  orders  issued  by 
OCST  reflect  insurance  requirements  for 
both  launches  and  launch  site 
operations  associated  with  the  conduct 
of  those  launches.  Concerns  have  arisen 
over  the  extent  to  which  pre-launch 


activities  are  intended  to  be  covered  bv 
the  financial  responsibility 
requirements  of  the  Act,  and  the 
Government  payment  of  excess  third- 
party  claims  provision.  Clarincation  is 
needed  to  provide  certainty  to  the 
industry  so  that  it  may  manage  risks 
appropriately. 

The  Act  provides  guidance  on  these 
issues.  To  the  extent  the  Act  provides 
for  payment  by  the  U.S.  Government  of 
successful  third-party  claims  in  excess 
of  required  insurance,  it  is  only 
available  for  claims  "resulting  from  an 
activity  carried  out  under  the  license 
issued  or  transferred  under  Ichapter 
701)  for  death,  bodily  injury,  or  property 
damage  or  loss  resulting  from  an  activity 
carried  out  under  the  license.  '  49  ISC. 
70113(a)(l)(emphasis  added).  Moreover, 
claims  may  be  paid  under  this  provision 
of  the  Act  only  to  the  extent  the  total 
amount  of  successful  claims  related  to 
one  launch  exceeds  the  required 
amount  of  third-party  liability  insuram  c 
and  does  not  exceed  SI. 5  bilUon  above 
that  amount.  49  U.S.C. 
70113(a)(l)(emphasis  added). 

Licenses  are  available  to  authorize  ihc 
conduct  of  a  launch,  as  defined  in  ihp 
Act,  or  the  operation  of  a  launch  sitp 
Because  the  U.S.  Government  pavmeni 
of  excess  third-party  claims  provision  is 
only  available  for  claims  resulting  from 
an  activity  carried  out  under  the  license 
for  damage  or  loss  resulting  from  an 
activity  carried  out  imder  a  license,  and 
because  the  Act  defines  launch  as  "to 
place  or  try  to  place"  a  launch  vehicle 
and  any  payload  in  a  suborbital 
trajectory,  in  Earth  orbit  in  outer  f-vat  <■ 
or  otherwise  in  outer  space,  49  L  S.r 
70102(3),  one  interpretation  of  this 
language  is  that,  with  respect  to 
launches,  it  only  extends  to  claims 
resulting  from  ignition  and  flight  of  a 
launch  vehicle.  In  other  words,  it  mav 
not  be  available  for  claims  resultmg  ' 
from  preparatory  activities  conducted  at 
the  launch  site.  Alternatively,  some 
preparatory  activities  may  reasonably  be 
considered  integral  to  the  launch  itst-lf 
or  part  of  the  launch  process.  OCST 
seeks  industry  views  on  what  those 
activities  are  and  why  they  may  fail 
within  the  statutory  definition  of  a 
"launch." 

OCST  plans  to  adopt  specific  criteria 
for  determining  when  an  activity  would 
be  considered  part  of  a  launch  for 
purposes  of  imposing  financial 
responsibility  requirements  and  to 
determine  when  U.S.  Government 
payment  of  excess  third-party  claims 
may  be  available.  OCST  also  seeks 
industry  views  on  how  the  U.S. 
Government  payment  of  excess  third- 
party  claims  provision  applies  to 
licensed  site  operators,  if  at  all.  Divt^rM- 
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points  of  view  exist  regarding  these 
issues,  Jind  OCST  seela  information 
regarding  the  basis  for  each  point  of 
view  as  well  as  recommendations  as  to 
which  should  be  adopted. 

OCST  recognizes  that  many  other 
issues  are  associated  with 
implementation  of  the  financial 
responsibility  and  allocation  of  risk 
requirements  of  the  Act.  The  issues 
presented  in  this  Notice  are  limited  in 
scope  because  their  resolution  will 
necessarily  affect  (XST's  approach  to 
licensing  launch  activities  and  site  ' 
operators.  At  the  meeting,  OCST  will 
welcome  any  other  comments  on 
financial  responsibility  matters,  as  time 
allows. 

Standards 

In  accordance  with  the  Presidential 
Decision  Directive,  NSTC-4,  outlining 
the  National  Space  Transportation 
Policy  issued  August  5.  1994,  OCST 
would  like  to  work  with  the  U.S. 
commercial  space  sector  to  promote  the 
establishment  of  technical  standards  for 
commercial  space  products  and 
services.  OCST  solicits  industry  views 
on  what  safety  standards  should  be 
developed  to  support  this  goal,  and  how 
they  should  be  implemented. 

Meeting  Schedule 

Because  of  time  constraints  and  the 
need  to  ensure  that  each  subject  area  is 
fully  aired,  OCST  intends  that  one  full 
meeting  day  be  accorded  to  licensing 
issues  and  one-half  day  to  issues 
concerning  the  scope  of  financial 
responsibility  requirements.  Licensing 
issues  will  be  discussed  on  October  27, 
1994.  Financial  responsibility  issues 
will  be  addressed  in  the  morning 
session  on  October  28,  1994.  If  licensing 
issues  are  exhausted  before  the  time 
allotted  on  October  27th.  the  meeting 
will  move  directly  to  financial 
responsibiUty  issues. 

OCST  looks  forward  to  an  informative 
and  interactive  discussion  of  the  issues 
among  the  participants  at  the  meeting, 
as  opposed  to  a  forum  for  the 
presentation  of  prepared  statements. 
However,  persons  wishing  to  present 
prepared  remarks  at  the  meeting, 
whether  in  a  personal  or  a 
representative  capacity  on  behalf  of  an 
organizatioa,  will  be  given  an 
opportiinity  to  do  so  during  the 
afternoon  session  on  October  28, 1994, 
between  1:30  p.m.  and  4:00  p.m.,  and 
may  reserve  between  five  and  15 
minutes  to  do  so.  In  addition.  OCST 
plans  to  reserve  an  hour  at  the  end  of 
each  day  to  discuss  technical  standards 
and  other  issues  of  concern  to 
participants  that  may  not  be  part  of  the 
rulenujung  activity.  Any  time 


r  ;maining  on  October  28,  1994.  may  be 
V  sed  for  further  discussion  of  the  issues 
r  jlated  to  rulemaking  activities.    - 

Those  who  are  interested  in 
^senting  remarks  at  the  meeting 
s  lould  notify  OCST  no  later  than 
C  ctober  17. 1994,  to  reserve  up  to  15 
r  linutes  of  time.  If  possible,  OCST  will 
r  3tify  interested  persons  if  additional 
t  me  is  available.  DOT  officials  chairing 
t  le  meeting  may  take  additional  time  to 
a  ik  clarifying  questions  of  the  speaker. 

0  reserve  speaking  time,  please 
t(  lephone  Ms.  Linda  Strine  (202)  366- 
2  380. 

Issued  in  Washington,  DC.  October  6, 1994. 
F  -anlc  C.  Weaver. 

L  rector.  Office  of  Conwnercial  Space 
•ansportation. 

[1  R  Doe.  94-25314  Filed  10-12-94:  8:45  ami 
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F  Kieral  Aviation  Administration 

^  oise  Exposure  Map  Notice,  Receipt  of 
^  oise  Confipatibiiity  Program  and 
F  equest  for  Review;  General  Mitchell 
Ir  temationai  Airport,  Milwaukee,  Wl 

A  jENCY:  Federal  Aviation 
A  dministration,  DOT. 
A  rriON:  Notice. 


S  jmmary:  The  Federal  Aviation 

A  dministration  (FAA)  announces  its 

d  itermination  that  the  noise  exposure 

n  aps  submitted  by  Milwaukee  Coimty 

f(  r  General  Mitchell  International 

A  irport  under  the  provisions  of  title  I  of 

tl  e  Aviation  Safety  and  Noise 

A  jateraent  Act  of  1979  (Pub.  L.  96-193) 

aj  id  14  CFR  part  150  are  in  compliance 

w  ith  applicable  requirements.  The  FAA 

a  so  announces  that  it  is  reviewing  a 

p  oposed  noise  compatibiUty  program 

tl  at  was  submitted  for  General  Mitchell 

Ii  temationai  .Airport  under  part  150  in 

c(  injunction  with  the  noise  exposure 

n  ap,  and  that  this  program  will  be 

a  iproved  or  disapproved  on  or  before 

N  arch  22, 1995. 

El  FECTIVE  DATE:  The  effective  date  of  the 

F  VA's  determination  on  the  noise 

e:  posure  maps  and  of  the  start  of  its 

r«  view  of  the  associated  noise 

ci  mpatibility  program  is  September  23, 

1  194.  The  public  comment  period  ends 

^  3vember  22. 1994. 

Fi  «  FURTHER  INFORMATKM  CONTACT: 
V  illiam  J.  Flanagan,  Federal  Aviation 
A  dministration,  Airports  District  Office, 
r(  om  102,  6020  28th  Avenue  South, 
\  inneapolis,  Minnesota  55450,  (612) 
7;  :5— 4463.  Comments  on  the  proposed 
ni  »ise  compatibihty  program  should  also 
hi  submitted  to  the  above  office. 
SI  PPLEMEIITARY  INFORMATION:  This 
n  itice  announces  that  the  FAA  finds 


that  the  noise  exposure  maps  submitted 
for  General  Mitchell  International 
Airport  are  in  compliance  with 
applicable  requirements  of  part  150, 
effective  September  23, 1994.  Further, 
FAA  is  reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  March  22, 1995.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FA^\  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Milwaukee  County  submitted  to  the 
FAA  on  December  3. 1993,  noise 
exposure  maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  FAR  part  150  Noise 
Compatibility  Study  from  September 
1989  to  December  1993.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104fb)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Milwaukee 
County.  The  specific  maps  under 
consideration  are  the  1992  existing 
Noise  Exposure  Map  and  the  1997 
future  Noise  Exposure  Map.  The  FAA 
has  determined  that  these  maps  for 
General  Mitchell  International  Airport 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  September  23, 1994.  FAA's 
determination  on  an  airport  operator's 
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noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  In  appendix  A  of  FAR  part 
150.  Such  determinations  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  se<-1ion  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not- 
involved  in  any  way  in  determining  the 
relative  locations  of  spe<;ific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noiso 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the  . 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
rpsponsibility  for  the  detail  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
who  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  part  150,  that  the 
statutory  required  consultation  has  been 
.accomplished. 

The  FAA  has  formally  ret.'eived  the 
noise  compatibility  program  for  General 
Mitrh«-l!  •ntemational  Airport,  also 
effective  on  September  23, 1994. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatability  programs,  but  that  further 
review  will  be  neces.sary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  .maximum  of  180  days,  will  be 
completed  on  or  before  March  22, 1995. 

The  FAA's  detailed  evahiation  will  bo 
i,xtnducted  under  the  provisions  of  14 
CFR  part  150.  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 


preventing  the  introduction  of 
additional  noncompatible  land  uses, 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extpnt  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  end  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 

Independence  Avenue,  SW.,  Room  617, 

Washington,  D.Q  20591 
Federal  Aviation  Adn)ini.stration, 

Minneapolis  Airports  District  OHIte,  Roojn 

102. 6020  28th  Avenue  South, 

Minneapolis,  Minnesota  S54S0 
tieneral  Mitchell  Intematio.ia!  Aiiporl, 

Administration  Olfice.  5300  South  Howell 

Avenue,  Milwaukee,  Wisconsin  53207- 

C1S9 
Chief  Librarian,  City  of  Oak  Creek,  8620 

South  Howell  Av'cnuo,  Oak  Creek, 

Wisconsin  53154 
Chief  Librarian,  City  of  .St.  Framis,  4235 

South  .Nicholson  Avenue,  St.  Francis, 

Wisconsin  53207 
CJiief  Librarian,  Tippecanoe  Library,  3fll2 

South  Howell  Avenue,  Milwaukee, 

Wisconsin  53207 
Chief  Librarian,  City  of  Greenfield,  7215  West 

Coldspring  Road,  Creenrield,  Wisconsin 

53220 
Chief  Librarian,  City  of  Franklin,  9229  West 

Loomis  Road,  Franklin,  Wisconsin  53132 
Chief  Librarian.  City  of  Cudahy.  4665  South 

Packard  Avenue,  Cudahy,  Wisconsin 

53110 
Chief  Librarian,  City  of  Greendale,  VilLige 

Hal,  5668  Broad  Street,  Greendale, 

Wisconsin  53219 
Chief  Librarian,  City  of  South  Milwaukee, 

1007  lOtb  Avenue,  South  Milwaukee, 

Wisconsin  53172 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Minneapolis.  Minnesota, 
.SwpltJTiberZS,  1994. 
Franklin  D.  Benson, 

Manager.  Minneapolis  Airports  Uistrict 

Office.  FAA  Croat  Lakes  Region. 

[PR  Doc.  94-25323  Filed  10-12-94;  H;45  am) 
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Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier/ 
General  Aviation  Maintenance  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


SliMMARY:  This  notice  amiounces  a 
meeting  to,  among  other  things,  solicit 
information  from  the  aviation 
maintenance  community  conc-eming 


maintenance,  preventive  maintenaooe, 
rebuilding  and  alteration,  and 
inspection  of  certain  aircraft.  The 
information  is  requested  to  assist  Iho 
Aviation  Rulemaking  Advisory 
Committee  (ARAQ  in  its  deliberations 

DATES:  The  meeting  will  be  held  on 
October  13. 1994,  beginning  at  7:30  p.m 

ADDRESSES:  The  meeting  will  be  held  as 
part  of  the  Professional  Aviation 
Maintenance  Association's  Small 
Wonder  Chapter  Meeting  in  the 
auditorium  of  Delcastle  Technical  Higb 
School,  1417  Newport  Road, 
VViLaington.  Delaware  19804. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Christine  Leonard,  Professional 
Aviation  Maintenance  Association,  1008 
Russell  Lane,  West  Chester,  PA  19382; 
telephone  (610)  399-1744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II),  notice  is  hwreby 
given  of  a  meeting  to  soUcit  information 
from  the  aviation  maintenance 
community  concerning  maintenance, 
preventive  maintenance,  rebuilding  aiul 
alteration,  and  inspection  of  certain 
aircraft.  The  information  is  requested  to 
assist  the  Aviation  rulemaking  Advisory 
Committee  in  its  deliberations  with 
regard  to  a  task  assigned  to  ARAC  by  thf 
Federal  Aviation  Administration, 
."specifically,  the  task  is  as  follows; 

Review  Title  14  Code  of  Federal 

Regulations,  parts  43  and  91,  and  supporting 
policy  and  guidance  material  for  the  purpo*- 
of  determining  the  course  of  action  to  be 
taken  for  rulemaking  and/or  policy  n^lativ**  U> 
the  issue  of  general  aviation  airaaft 
Inspection  and  maintenance,  specj'it  j;iy 
section  91.409,  part  43,  and  Appendices  A 
and  D  of  part  43.  In  your  review,  considei 
any  inspection  and  maintenance  initiatives 
undcrw.iy  throughout  the  aviation  iudustry 
3fT(n:tinR  general  aviation  with  a  mnximum 
certificated  takeofF  weight  of  12.500  pouneJs 
or  less.  Also  consider  ongoing  initiatives  in 
the  areas  of:  maintenance  recordkeeping; 
research  and  development;  the  age  of  llio 
current  aircraft  .fleet:  harmonization;  the  true 
cMsl  ofinspection  versus  mcinlenarx  f  .inH 
ch.-.nges  in  tet.hnoiogy. 

Attendance  is  open  to  the  int(!i«tt>ti-d 
pub!ic  but  may  be  limited  to  the  space 
av.iilable.  In  addition,  sign  and  i>ral 
interpretation  can  be  made  available  ai 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  oiocting. 
Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 
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Issued  in  Washington.  DC  on  October  6, 
1994. 

Frederick  J.  Leonelli, 

Assistant  Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
|FR  Doc.  94-25350  Filed  10-12-94;  8:45  am) 
BILLING  COOE  4910-13-M 


RTCA,  Inc.;  Special  Committee  165, 
Twelfth  Meeting;  Minimum  Operational 
Performance  Standards  for 
Aeronautical  Mobile  Satellite  Services 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  165 
meeting  to  be  held  November  4, 1994, 
starting  at  9:30  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue,  NW,  Suite 
1020,  Washington,  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Welcome  and  introductions;  (2) 
Approval  of  the  simimary  of  the 
eleventh  meeting;  (3)  Chairman's 
remarks;  (4)  Consider  for  approval;  DO- 
215,  Change  No.  1;  (5)  Other  business; 
(6)  Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
p6blic  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
N.W..  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  October 6. 
1994. 

David  W.  Ford, 

Designated  Officer. 

IFR  Doc.  94-25313  Filed  10-12-94;  8:45  am) 
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RTCA,  Inc.;  Special  Committee  184 
Fourth  Meeting,  Minimum  Performance 
and  Installation  Standards  for  Taxi- 
Hold  Position  Lights 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  184 
meeting  to  be  held  November  9-10, 
1994.  starting  at  9  a.m.  The  meeting  will 
be  held  at  the  RTCA  conference  room 
1140  Connecticut  avenue,  NW,  Suite 
1020.  Washington,  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Administrative  announcements;  (2) 
Chairman's  introductory  remarks;  (3) 
Review  and  approval  of  meeting  agenda; 
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(4)  Review  and  approve  minutes  of  last 
meeting,  RTCA  Paper  No.  412-94/ 
SCI  84-1 2;  (5)  Review  status  of  action 
items;  (6)  Review  of  draft  document 
inputs;  (7)  Work  group  drafting  session; 
(8)  Other  business;  (9)  Set  agenda  for 
next  meeting;  (10)  Date  and  place  of 
next  meeting. 

Reminder:  RTCA  Symposium, 
November  30— December  1,  1994. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW,  Suite  1020,  Washington,  DC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  October  4. 
1994. 

David  W.  Ford. 

Designated  Officer. 

|FR  Doc.  94-25322  Filed  10-12-94;  8:45  am] 
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Certificate  Management  Office  at 
Phoenix,  AZ;  Notice  of  Relocation 

Notice  is  hereby  given  that  on  or 
about  August  26, 1994,  the  Certificate 
Management  Office  at  4122  E.  Airlane 
Drive,  Phoenix,  Arizona  85034  will  be 
relocating  to  2800  N.  44th  Street,  Suite 
450.  Phoenix,  Arizona  85008-1500. 
Services  to  the  general  public  will 
continue  to  be  provided  by  this  office 
without  interruption.  This  information 
will  be  reflected  in  the  FAA 
organization  Statement  the  next  time  it 
is  reissued.  (Sec.  313(a),  72  Stat.  752;  49 
U.S.C.  1354). 

Issued  in  Hawthorne,  CA,  on  October  5. 
1994. 

Larry  Andriesen, 

Acting  Regional  Administrator,  Western- 
Pacific  Region. 

(PR  Doc.  94-25311  Filed  10-12-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

October  3, 1994 

The  Department  of  the  Treasuiy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  1535-0009. 

Form  Number:  PD  F  1851. 

Type  of  Review:  Extension. 

Title:  Request  for  reissue  of  United 
States  Bonds/Notes  in  Name  of  Trustee 
of  Personal  Trust  Estate. 

Description:  This  form  is  used  to 
request  reissue  of  savings  bonds/notes 
in  the  name(s)  of  the  trustee(s)  of  a 
personal  trust  estate. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
55,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
13.750  hours. 

OMB  Number:  1535-0068. 

Form  Number:  None. 

Type  ofRevievv:  Extension. 

Title:  Regulations  Governing  Book- 
Entry  Treasury  Bonds,  Notes  and  Bills. 

Description:  This  information  is 
needed  to  establish  an  investor's 
Treasury  account,  to  dispose  of 
securities  upon  the  owner's  request;  and 
to  determine  entitlement  to  securities. 
The  information  will  be  used  for  those 
purposes.  Respondents  will  be  primarily 
individuals,  although  there  may  be 
some  organizations  and  public  bodies. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit.  Non- 
profit institutions.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
75,000. 

Estimated  Burden  Hours  Per 
Response:  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8,775  hours. 

OMB  Number:  1535-0087. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Payments  by  Banks  and  Other 
Financial  Institutions  of  United  States 
Savings  Bonds  and  Notes  (Freedom 
Shares). 

Description:  QuaUfied  banks  and 
financial  institutions  can  redeem 
eligible  savings  bonds  and  notes,  and 
receive  settlement  through  EZ  CLEAR, 
under  which  paid  securities  will  be 
processed  through  the  Fiscal  Agency 
Department  of  a  Federal  Reserve  Bank. 


Respondents:  Businesses  or  other  for- 
profit,  Non-profit  institutions. 

Estimated  Number  of  Respondents/ 
Reconikeepers:  48,430. 

Estimated  Burden  Hours  Per 
Response/Recordkeeper  6  minut«s,  4 
.seconds. 

Frequency  of  Response:  On  octjasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  69,287  hours. 

Clearance  Officer:  Vicki  S.  Ott  (304) 
480-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersburg,  West  VA 
26106-1328. 

OMB  Reviewer:  Mile  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  OfRc*  Building,  Washington, 
DC  20503. 
Lois  K.  Holiaiid, 

Departmental  Reports  Manageinunt  (Officer. 
IFR  Doc.  94-25325  Filpd  ir>-12-fi4;^;45  ami 
BILUNG  COOE  4810-44-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Oi4ob«^r4,  1<W4. 

The  Department  of  the  Tntasury  has 
submitted  the  following  public 
information  collection  requjrempnt(s)  to 
OMB  for  review  and  clearance  under  thr> 
Paporwork  Reduction  Act  of  1980. 
Public  Law  96-51 1 .  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shuiild  be 
addnrss«id  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 


Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATE) 

OMB  Number:  1512-0116. 

Form  Number:  ATF  F  2145  (5200.11). 

Type  of  Review:  Extension. 

Title:  Notice  of  Release/Return  of 
Tobacco  Pnxlucts,  Cigarette  Papers  and 
Tuljes. 

Description:  ATF  F  2145  (5200.11) 
documents  the  removal  without 
payment  of  tax  from  U.S.  Customs 
custody  or  return  by  a  U.S.  Government 
agency  to  bonded  tobacco  products 
factories  and  manufacturers  of  cigarette 
papers  and  tubes.  The  form  identifies 
the  establishment  that  is  responsible  for 
the  tax  on  tobacco  article  products 
released  from  Customs  custody, 
products  returned  and  the  authorizing 
Government  official. 

Respondents:  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
.Small  businesses  or  organizations. 

Estimated  Numhf^r  of  Respondi^nts: 
1.S3. 

Estimated  Burden  Hours  Pot 
He<ipondent:  15  minutes. 

Frequnnry  of  Response:  On  o»i;asi(jn. 

Estimated  Total  Reporting  Burdim:'^ 
.'U)6  hours. 

Churance  Officer:  Robert  N.  Hiigarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  (>50 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Suiidcrhaut 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Offir«  Building,  Wa.sJiington, 
DC  20503. 
Lois  K.  Holland, 

Departmfntal  Reports  Monnj^tytntful  Offki-r 
IFR  D<*<;.  04-25326  Filed  1l>-12-!M;  8:4f>  ;in'| 
BILLING  COOE  4S10^1-P 


Public  InformatkMi  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Ortoberfe,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  th^ 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  chained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Office,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue.  NJW.,  Washington,  DC  2U220 

Internal  Revenue  Service  fIRS) 

OMB  Number:  1545-0217. 

Form  Number:  IRS  Form  5735  arwi 
.Schedule  P  (Form  5735). 

Type  nf  Review:  Revision. 

Title:  Possessions  Corporation  Ta* 
Credit  AlIowe«i  Under  Section  936 
(Form  5735);  Allocation  of  Income  and 
Expenses  Under  Section  936lh)lS) 
(Schedule  F). 

Description:  Form  5735  is  used  lo 
«:onipute  the  (>ossessions  tax  credit 
under  Section  936.  Schedule  F  is  used 
by  corporations  that  elect  to  share  the 
income  or  expenses  with  their  af^illate^ 
Each  form  provides  the  IRS  with 
information  to  dctennine  if  the 
«:orpor.itions  have  corrc«ctly  cuniputc-d 
the  tax  credit  and  the  cnst-sh.'iring  or 
profit-split  nuMhod. 

Ri'spondcnts:  Businesses  or  other  lor 
pn>nt. 

Estimated  Number  af  Hespoiidniits/ 
P.fiordkeppfi's  1.:H71. 

Estimated  Burden  Hours  I'u 
Rrspondent.'Rerordkfvper: 


Recorc9(eeping .„ 

Leamirtg  about  ttie  law  or  the  form 

Prepafiftg  the  torm 

Copying,  assembling,  and  sending  the  form  to  t^>e  IRS 


Form  5735 


19  hr.,  8  min 

2  hr.,  53  nun 

3  hr.,  19  m»n 
0  min 


Schedule  P 


10  hr..  2  mm. 
1  hr,  56  fTiin. 
4  hr.,  2  mm. 
32  mm. 


Frequrncy  of  Response:  Annually. 

Efit!n)ated  Total  Reporting/ 
Recordkeeping  Burtien:  29,459  hours. 

OMB  Number:  1545-1 142. 

Regulation  ID  Number:  INTL-093")- 
m  NFKM. 

Type  of  Review:  Extension. 

Title:  Insurance  Income  of  a 
C^ntmlled  Foreign  Corporation  for 
Taxable  Years  kteginiiing  after  Decemlx;r 
31. 1986. 

Description:  The  information  is 
n-quin^H  lo  di?t»Tinine  the  location  of 


moveable  property;  allocato  int:ome  and 
deductions  to  the  proper  category  of 
insurance  income,  determine  those 
amounts  for  computing  taxable  income 
lh.1t  are  derive*!  from  an  insurani:«' 
«:«)nip.iny  annual  statement,  and  permit 
a  CF("  to  elect  to  treat  related  person 
insurance  income  as  income  efTcr  lively 
connected  with  the  conduct  nf  a  U.S. 
trade  or  business.  The  rcspondrnts  will 
1m>  businesses  or  other  for-profit 
institutions. 


Ht'sptindenis:  Busini^si.'s  or  ntlirr  fot 
(irofit. 

Eslimiitt'd  Number  of  Rnspondrntf:  1 

Estimated  Burden  Hnurs  Pet 
Respondent:  1  hour. 

Frequency-  of  Response:  AnnuaJiy . 

Estimated  Total  Reporting  Buidvir  1 
hour. 

OMU  Number:  1545-1  IbO. 
Regulation  ID  Number:  f  ;(>-«>3-!m 
Final. 

Type  i}f  Review:  FxIt?nsion 
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Title:  Corporations;  Consolidated 
Returns — Special  Rules  Relating  to 
Dispositions  and  Deconsolidations  of 
Subsidiary  Stock. 

Description:  These  regulations 
prevent  elimination  of  corporate-level 
tax  because  of  the  operation  of  the 
consolidated  returns  investment 
adjustment  rules.  Statements  are 
required  for  dispositions  of  a 
subsidiary's  stock  for  which  losses  are 
claimed,  for  basis  reductions  within  2 
years  of  the  stock's  deconsolidation,  and 
for  elections  by  the  common  parent  to 
retain  the  NOL's  of  a  disposed 
subsidiary. 

Rfupondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Other  (One 
TimeJ.  '     . 

Estimated  Total  Reporting  Burden: 
6.000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
\.W..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
ex:  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
IFR  Doc,  94-25327  Filed  10-12-94;  8:45  am! 

BILLING  CODE  4830-01-M 


Departmental  Offices 

Privacy  Act  of  1974,  as  amended; 
System  of  Records 

agency:  Departmental  Offices.  Treasury. 
ACTION:  Notice  of  proposed  new  system 
of  records.    - 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
as  amended.  5  U.S.C.  552a.  the 
Department  of  the  Treasury 
(Department)  gives  notice  of  a  newly 
proposed  Treasury-wide  system  of 
records.  Telephone  Call  Detail 
Records— Treasury/DO  .211.  Two 
existing  systems  of  records  will  be^ 
removed  from  the  Treasury's  inventory 
of  Privacy  Act  systems  when  the 
Treasury-wide  notice  is  effective. 
DATES:  Comments  must  he  received  no 
later  than  November  14, 1994.  The 
proposed  system  of  records  will  be 
effective  November  22.  1994,  unless  the 
Department  receives  comments  which 
would  result  in  a  contrary 
determination. 


ADDRESSES:  Comments  should  be  sent  to 
Dffice  of  Telecommunications 
Vlanagement,  Department  of  the 
Treasury,  Room  2150.  1425  New  York 
\venue.  NW.  Washington,  DC  20220. 
"omments  will  be  made  available  for 
nspection  and  copying  in  the  Treasury 
Department  library.  An  appointment  for 
nspecting  the  comments  can  be  made 
jy  contacting  the  librarv  at  (202)  622- 
)980. 

:0R  FURTHER  INFORMATION  CONTACT: 
^Jelson  Hughes,  Office  of 
Telecommunications  Management, 
Department  of  the  Treasury,  Room  2150, 
1425  New  York  Avenue,  NE, 
Vashington,  DC  20220.  Telephone 
lumber  (202)  622-1562. 
SUPPLEMENTARY  INFORMATION:  This 
eport  is  to  give  notice  of  a  proposed 
lew  Treasury-wide  system  of  records 
;ntitled  Telephone  Call  Detail 
tecords — Treasury/DO  .211  which  is 
iubject  to  the  Privacy  .Act  of  1974,  5 
J.S.C.  552a. 

The  Department  is  establishing  the 
telephone  Call  Detail  Records  system  to 
fnhance  its  ability  to  assess  employee 
ise  of  the  telephone  system  provided  bv 
he  Department.  Since  parts  of  this 
ystem  are  retrieved  by  individual 
dentifier,  the  Privacy  Act  of  1974,  as 
imended.  requires  a  general  notice  of 
he  existence  of  this  system  of  records 
o  the  public.  The  information  may  be 
ised  for  telecommunication  traffic 
tudies.  cost  projections  or  other 
nanagement  studies  and  to  enable  the 
)epartment  to  verify'  call  usage, 
letermine  responsibility  for  placement 
)f  specific  long  distance  and/or  local 

i  :alls.  and  detect  possible  abuse  of  the 
;overnment-provided  long  distance 
letvvork.  The  records  generated  by  the 
elephone  systems  used  by  the 
)epartment  may  identify  individual 
elephone  numbers  and,  in  some 
nstances,  individual  users.  The  records 
nay  also  identify  the  originating 
lumber  from  which  long  distance  and 
ocal  calls  are  made.  This  system  may 
ontain  telephone  assignment  records, 
esults  of  administrative  inquiries  to 

I  letermine  responsibility  for  the 
•lacement  of  specific  local  or  long 
istance  calls  if  waste,  fraud  or  abuse 
latterns  are  detected,  or  other  records  as 
equired  by  individual  components.  The 
)epartment  will  maintain  these  records 

1  0  further  the  Government's  fiscal 

!  esponsibility  and  accountability 
irovision. 
The  Privacy  Act  notices  covering  the 
omptroller  of  the  Currency's  Telephone 
Isage  Information  System  (TUIS)— 
'reasury/CC  .315  and  the  Internal 
Revenue  Service's  FTS2000  On-line 
Certification  of  Usage  Svstem 


(FOCUS)— Treasur}'/IRS  24.100  are 
duplicative  of  the  proposed  Treasurv- 
wide  system  of  records  and  will  be 
incorporated  into  the  Treasury-wide 
system.  In  accordance  with  OMB 
Circular  A-130,  the  two  existing  notices 
will  be  deleted  from  the  Treasury 
Department's  inventory  of  systems  of 
records.  The  notice  for  Treasury/CC  .315 
was  last  published  at  57  FR  13943  dated 
April  17.  1992.  The  notice  for  Treasury/ 
IRS  24.100  was  last  published  at  58  FR 
64350  dated  December  6. 1993. 

The  new  system  of  records  report,  as 
required  by  5  U.S.C.  551a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  .Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
Appendix  I  to  OMB  Circular  A-130, 
"Federijl  .Agency  Responsibilitiesfor 
Maintaining  Records  About 
Individuals."  dated  July  15.  1994.- 

The  following  Privacy  Act  notices: 
Comptroller  of  the  Currency's 
Telephone  Usage  Information  System 
(TUIS)— Treasury/CC  .315.  and  Internal 
Revenue  Service's  FTS2000  On-line 
Certification  of  Usage  System 
(FOCUS)— Treasury/IRS  24.100  are 
removed. 

The  proposed  Treasury-wide  system 
of  records  Telephone  Call  Detail 
Records — Treasury/DO  .211  is 
published  in  its  entirety  below. 
Alex  Rodriguez. 
Deputy  Assistant  Secretary  lAdministrationi: 

Treasury/DO  .211 

SVSTEM  NAME: 

Telephone  Call  Detail  Records. 

SYSTEM  location: 

Department  of  the  Treasury,  1425 
New  York  Avenue,  NW.  Washington  DC 
20220.  Other  locations  of  this  records 
system  consisting  of  the  following 
Treasury  components  and  their 
associated  field  offices  are: 
Departmental  Offices  (DO),  including 
the  Office  of  Inspector  General  (OIG): 
Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF):  Comptroller  of  the 
Currency  (CC);  United  States  Customs 
Ser\ice  (CS):  Bureau  of  Engraving  and 
Printing  (BEP):  Federal  Law 
Enforcement  Training  Center  (FLETC): 
Financial  Management  Ser\ice  (FMS); 
Internal  Revenue  Ser\-ice  (IRS);  United 
States  Mint  (Mint):  Bureau  of  the  Public 
Debt  (BPD):  United  States  Secret  Service 
(USSS).  and  the  Office  of  Thri ft 
Supervision  (OTS). 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Individuals  (gt^ierally  agency 
employees  and  contractor  personnel) 
vvlio  make  local  and/or  long  distance 
calls,  individuals  who  received 
telephone  calls  placed  from  or  chiirged 
to  agency  telephones. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  the  use  of 
D(>partment  telephones  to  place  local 
and/or  long  distance  calls,  whether 
through  the  Federal 
Telecommunications  System  (FTS). 
(  ommercial  systems,  or  similar  systems: 
including  voice,  data,  and 
videoconference  usage;  Foncard 
numbers  assigned  to  employees;  records 
of  any  charges  billed  to  Department 
teliiphones;  records  relating  to  location 
ol  Department  telephones;  and  tht; 
results  of  administrative  inquirt^s  to 
determine  responsibility  for  the 
placement  of  sp€H;:ific  local  or  long 
distance  calls.  Telephone  calls  made  to 
any  Treasury  Office  of  Inspector  General 
Hotline  numbers  are  excluded  from  the 
records  maintained  in  this  system 
pursuant  to  the  provisions  of  5  I'.S.C^. 
.Appendix  3.  Section  7(h)  (Inspector 
General  Act  of  1<.)78). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1.  12  U.S.C.  93a.  12  U.S.C. 
48 1.  5  U.S.C.  301  and  41  (TR  2()I-21.ti. 

PURF«OSE(S): 

The  Department,  in  accortluiice  with 
41  CFR  201-21.6.  Use  of  Government 
Telephone  Systems,  established  the 
Telephone  Call  Detail  program  to  enable 
it  to  analyze  call  detail  information  for 
verifying  call  usage,  to  determine 
responsihility  for  placement  of  specific 
long  distance  calls,  and  for  detecting 
possible  abuse  of  the  government- 
provided  long  distance  network. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PVJRPOSES  OF  SUCH  USE: 

These  records  and  information  from 
these  records  may  be  disclosed:  (1)  To 
representatives  of  the  General  Services 
Administration  or  the  National  .Archives 
and  Records  Administration  who  are 
conducting  records  management 
inspections  under  authority  of  44  U.S.C. 
2904  and  1906;  (2)  to  employees  or 
contractors  of  the  agency  to  determine 
individual  responsibility  for  telephone 
calls:  (3)  to  appropriate  Federal,  State, 
local,  or  foreign  agencies  responsible  for 
investigating  or  prosecuting  4he 
violations  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  or  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 


violatifin  of  civil  or  criminal  law  or 
regulation;  (4)  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  rnu.-se  <.l 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpot  n.it. 
or  in  connection  with  criminal  Ihw 
proceedings  where  relevajit  and 
necessary;  (5)  to  a  telecommunicatious 
(ompany  providing  telecommunication 
support  to  permit  sen.icing  the  a(  count: 
(6)  to  another  Federal  agency  to  effet  i  an 
interagency  salary  offset,  or  an 
interagency  administrative  nlfse't.  <<r  M>  a 
liebt  collection  agency  for  debt 
collection  services.  Mailing  addnsMs 
acquired  from  the  Internal  Revenue 
Service  may  be  released  to  debt 
collection  agencies  for  collection 
s(!rvices.  but  shall  not  be  disc  losed  u* 
other  government  agencies;  (7)  to  the 
Department  of  justice  for  the  purpose  "1 
litigating  an  action  or  seeking  legal 
advice:  (8)  in  a  proceeding  before  ■■ 
t  ourt.  adjudicative  body,  or  other 
administrative  body,  before  whiih  il.t- 
agency  is  authorized  to  appear  when;  !a) 
The  agency,  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity,  nr 
(< :)  any  employee  of  the  agency  in  his  nr 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
repre.sent  the  employee;  or  (d)  ih<' 
I'nitod  States,  when  the  agency 
determines  that  litigation  is  l.kelv  tn 
affect  the  agency,  is  a  party  to  the 
litigation  or  has  an  interest  in  r,u(  li 
litigation,  and  the  use  of  such  r«t  ore!.-  !■ . 
the  agency  is  deemed  relevant  .unl 
necessary  to  the  litigation  or 
administrative  proceeding  .li.d  nn! 
otherwise  privileged;  (9)  to  a 
congressional  office  in  responsi'  lo  .::; 
inquiry  made  at  the  request  of  tin- 
indiv  idual  to  whom  the  re( uni  pertHin>; 

(10)  to  unions  recognized  aS  e\(  lusive 
bargaining  representatives  under  the 
(Civil  Service  Reform  .Act  of  197H.  5 
U.S.C.  7111  and  7114,  the  Nte.ni 
Systems  Protection  Board,  arbitr.ilors. 
the  Federal  Labor  Relations  .Aulhoritv . 
and  other  parties  responsible  for  the 
administration  of  the  Federal  labor- 
management  program  for  the  purpose  ol 
processing  any  corrective  actions  or 
grievances  or  conducting  aclministrative 
hearings  or  appeals  or  if  needed  in  the 
performance  of  other  authorized  duties. 

(11)  to  the  Defense  Manpower  Data 
Center  (DMDC).  Department  of  Defense, 
the  U.S.  Postal  Service,  and  other 
Federal  agencies  through  authorized 
computer  matching  programs  to  identify 
and  locate  individuals  who  are 
delinquent  in  their  repayment  of  d«-bls 
owed  to  the  Department,  or  one  (if  its 


components,  in  order  to  collect  n  debt 
through  salary  or  administrative  ofJM'iv; 
(12)  in  response  to  a  Federal  sgeni  \  s 
request  made  in  connection  with  the 
hiring  or  retention  of  an  inriividu.d. 
issuance  of  a  security  clearance,  iu  <nM'. 
contract,  grant,  or  other  benefit  by  the 
requesting  agency,  but  only  to  t.ne  •n:.;.' 
that  the  information  disclosed  .— 
relevant  and  necessary  to  the  req..-  -:;:.^ 
agency's  decision  on  the  matter 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  V  S  ( 
5J2alblll2i:  Disclosures  may  bf  "..;.;<• 
from  this  system  to  "consumer  r'p<<n:::c 
agencies  '  as  defined  in  the  Fair  C  j<-dit 
Reporting  Act  (15  US  C  1681(r'.  'C  Jh.- 
Federal  Claims  Collections  A(  1  <  ?  1 '•'.»• 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Microform,  electronii  jV;<-c:..i  .:  ..  •■■ 
hard  copy  media 

retrievability: 

Rec;ords  may  be  retrievecj  t  \ 
individual  name,  componeri 
headquarters  and  field  oilices.  i  y 
originating  or  terminating  telephiCf 
number,  by  Foncard  number,  h\  tin;'-    i 
day.  identification  number  <  -  h'-^ic:.'-''. 
telephone  number 

SAFEGUARDS: 

Protection  and  LonX:u]  ol  ^nv 
sensitive  but  unclassified  ISBUj  : 
are  in  accordance  with  TD  P  7  ]- ! ; 
Department  of  the  Treasury  St  t  i.r.' , 
Manual,  and  any  supplementdi 
guidance  issued  by  individu.iJ 
(  ompnni'nts. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  m  .:i  i 
with  National  .Archives  and  Rec<  rc'- 
.Administration  General  Records 
Schedule  23.  Hard  copy  and  rMi  :"U*Tiit 
media  disposed  by  shredding  or 
incineration.  Electronic  media  i  r..^<  it 
electronically. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Treasury:  0:r,(  i.»i 
prescribing  policies  and  practice-, — 
Director.  Office  of  Te)»»communif  i^tions 
Management,  Department  of  the 
Treasury.  Room  2150.  1425  New  Votk 
.Avenue  NW.  Washington,  DC  202^0 
The  system  managers  for  the  Tre.isurv 
c:cmiponents  are: 

Do:  Chief,  Telecommunic^Jtioiis 
Branc";h,  .Automated  Systems  Divivion. 
Room  1121.  1500  Pennsvlvania  .Avenue 
\'W.  Washington.  DC  20220 

OIG:  .Assistant  Inspector  Genera!  tor 
Policy.  Planning  and  Resoiirrev  Offit  i- 
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of  the  Inspector  General.  E)epartment  of 
the  Treasury.  Room  7119, 1201 
Constitution  Avenue  NW..  Washington. 
DC  20220. 

ATF:  Chief.  Telecommunications 
Services  Branch.  650  Massachusetts 
Avenue  NW.  Washington.  DC  20552. 

CC:  Associate  Director. 
Telecommunications.  Systems  Support 
Eh  vision.  Office  of  the  Comptroller  of 
the  Currency,  835  Brightseat  Road, 
Landover.  MD  20785. 

CS:  Chief.  Voice  Communications, 
Office  of  Systems  Engineering  and 
Operations,  Field  Office  Division,  7681 
Boston  Boulevard,  Springfield.  VA 
22153. 

BEP;  Deputy  Associate  Director  (Chief 
Information  Officer).  Office  of 
Information  Systems.  Bureau  of 
Engraving  and  Printing,  Room  711  A. 
14th  and  C  Street  SW,  Washington?  DC 
20228. 

FLETC:  Information  Systems  Officer. 
Information  Systems  Division,  ISD- 
Building  94.  Glynco.  GA  31524. 

FMS:  Manager,  Programs  Branch. 
Room  135,  3700  East  West  Highway. 
Hyattsville.  MD  20782. 

IRS:  Official  prescribing  policies  and 
practices — National  Director,  Network 
and  S>'stems  Management,  Internal 
Revenue  Service.  Ill  Constitution 
Avenue  NW.  Washington.  DC  20224. 
Office  maintaining  the  system — 
Director.  Detroit  Computing  Center. 
(DCC).  1300  John  C.  Lodge  Drive. 
Detroit.  MI  48226. 

Mint:  Assistant  Director  for 
Management  Services, 
Telecommunications  Division.  633  3rd 
Street  NW,  Washington,  DC  20220. 

BPD;  Official  prescribing  policies  and 
practices — Assistant  Commissioner 
(Office  of  Automated  Information 
Systems),  200  Third  Street,  Room  202. 
Parkersburg.  WV  26106-1328.  Office 
maintaining  the  system — Division  of 
Technical  Services.  200  Third  Street. 
Room  107.  Parkersburg,  WV  26106- 
1328. 

USSS:  Chief.  Information  Resources 
Management  Division,  1800  G  Street 
NW.  Room  1000.  Washington.  DC 
20223. 

DTS:  Assistant  Director  for 
Information  Resources  Management. 
1 700  G  Street  N W.  2nd  Floor.       • 
Washington.  DC  20552 

NOTIFICATION  PflOCEDURC: 

individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  content,  may  inquire  in  accordance 
with  instructions  pertaining  to 
individual  Treasury  components 
appearing  at  31  CFR  part  1,  subpart  C. 
•ippendices  A-M. 
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ipCOm>  ACCESS  PROCEOURES: 

indixiduals  seeking  notification  and 
^cess  to  any  record  contained  in  this 
s  kstem  of  records,  or  seeking  to  contest 
i  s  content,  may  inquire  in  accordance 

ith  instructions  pertaining  to 
i  idividual  Treasury  components 
a  >pearing  at  31  CFR  part  1 .  subpart  C, 
£  jpendices  A-M. 

C  SNTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure'"  above. 

t  ECORD  SOURCE  CATEGORIES: 

Telephone  assignment  records,  call 
c  etail  listings,  results  of  administrative 
i  iquiries  to  individual  employees, 
c  sntractors  or  offices  relating  to    " 
a  ssignment  of  responsibility  for 
[  lacement  of  specific  long  distance  or 
1  >cal  calls. 

Systems  exempted  from  certain  provisions 
of  the  act: 

None. 

R  Doc.  94-25328  Filfd  10-12-94:  8:4.t  ami 
dLLING  CODE  4810-2S-M 


I  itemal  Revenue  Service 

ax  on  Certain  imported  Substances 
}imethyl-2,6-Naphthaief)e 
icarboxyiate);  Notice  of 
[  etermination 

/  GENCY:  Internal  Revenue  Service  (IRS). 

reasury. 
4CTI0N:  Notice. 


S  UMMARV:  This  notice  armounces  a 
c  etermination,  under  Notice  89-61,  that 
t  le  list  of  taxable  substances  in  section 
'f672(a)(3)  will  be  modified  to  include 

imethyl-2.6-naphthalene 

icarboxyiate. 
dFFECTIVE  DATE:  This  modification  is 
effective  April  1. 1995. 
I  OR  FURTHER  INFORMATION  CONTACT: 

yrone  J.  Montague.  Office  of  Assistant 
^hief  Counsel  (Passthroughs  and 

pecial  Industries).  (202)  622-3130  (not 

toll-free  number). 

J  UPPLEMENTAflV  INFORMATION: 

ackground 

Under  section  4672(a).  an  importer  or 
importer  of  any  substance  may  request 
t  lat  the  Secretary  determine  whether 
<  jch  substance  should  be  listed  as  a 
I  ixable  substance.  The  Secretary  shall 
i  dd  such  substance  to  the  list  of  taxable 
s  ubstances  in  section  4672(a)(3)  if  the 
5  ecretary  determines  that  taxable 
(  lemicals  constitute  more  than  50 
I  ercent  of  the  weight,  or  more  than  50 
(  ercent  of  the  value,  of  the  materials 
I  sed  to  produce  such  substance.  This 
(  etermination  is  to  be  made  on  the  basis 


of  the  predominant  method  of 
production.  Notice  89-61,  1989-1  C.B. 
717,  sets  forth  the  rules  relating  to  the 
determination  process. 

Determination 

On  October  5.  1994,  the  Secretary 
determined  that  dimethyl-2,6- 
naphthalene  dicarboxylate  should  be 
added  to  the  list  of  taxable  substances 
in  section  4672(a)(3),  effective  April  1. 
1995. 

The  rate  of  tax  prescribt^d  for 
dimethyl-2.6-naphthalene 
dicarbo.xylate,  under  section  4671(b)(3) 
is  S5.97  per  ton.  This  is  based  upon  a 
conversion  factor  for  xylene  of  0.690.  a 
conversion  factor  for  butadiene  of  0.390. 
and  a  conversion  factor  for  methane  of 
0.208. 

The  petitioner  is  Amoco  Corporation, 
a  manufacturer  and  exporter  of  this 
substance.  No  material  comments  were 
received  on  this  petition.  The  following 
information  is  the  basis  for  the 
determination. 

HTS  number:  2917.39.50 
CAS  number:  840-65-3 

Dimelhyl-2,6-naphthalene 
dicarboxylate  is  derived  from  the 
ta.xable  chemicals  xylene,  butadiene, 
and  methane.  Dimethyl-2.6-naphthalene 
dicarboxylate  is  a  solid  produced 
predominantly  by  esterification  of 
naphthalene  dicarboxylic  acid  (2.6- 
NDA).  2.6-NDA  is  made  by  air 
oxidation  of  dimethyl  naphthalene  (2.(j- 
DMN).  2,6-DMN  is  prepared  via  the 
alkenylation  of  orthoxylene  acid 
butadiene. 

The  stoichiometric  material 
consumption  formula  for  dimethyl-2.6- 
naphthalene  dicarboxylate  is: 

ChHio  (.xylene)  +  C4H6  (butadiene)  +  2 
CHj  (methane)  +  4  0:  (oxygen)  » 
Ci4H,:04(dimethyl-2,6- 
naphthalene  dicarboxylate)  +  2  Hj 
(hydrogen)  +  4  H20  (water) 

Dimethyl-2.6-naphthalene 
dicarboxylate  has  been  determined  to  be 
a  taxable  substance  because  a  review  of 
its  stoichiometric  material  consumption 
formula  shows  that,  based  on  the 
predominant  method  of  production, 
taxable  chemicals  constitute  60  percent 
by  weight  of  the  materials  used  in  its 
production. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  94-25248  Filed  10-12-94;  8:45  am] 
BILLING  CODE  4830-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat  985,  22  U.S  C. 
2459).  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393.  July  2.  1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "Greek  Gold: 
Jewelry  of  the  Classical  World"  (See 
list '),  imported  ft'om  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
iemporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  The 
Ivletropolitan  Museum  of  Art  from  on  or 
..bout  November  29,  1994,  through 
March  25,  1995,  is  in  the  national 
interest.  Pubhc  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register 

Dated:  Oitober  7.  1994. 
Les  Jin, 

Genfml  Counsel. 
IFR  Doc.  94-25351  Filed  10-12-94:  8:45  am] 
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Central  and  Eastern  European  Training 
Program  (CEETP-5) 

ACTION:  Notice — Request  for  Proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  or  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
501(c)(3)  may  apply  to  develop  training 
programs  in  the  areas  of  (1)  local 
government/public  administration,  (2) 
independent  media  development,  and 
(3)  business  administration.  These 
projects  should  link  the  U.S. 
organization's  international  exchange 
interests  with  counterpart  institutions 
and  groups  in  Albania,  Bulgaria, 
Croatia,  Czech  Republic,  Estonia, 
Hungary,  Latvia,  Lithuania,  Macedonia, 
Poland,  Romania.  Slovak  Republic  and 
Slovenia. 


■  A  copy  of  Itiis  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning,  Assistant  General 
Counsel,  at  619-5997,  and  the  address  is  Room  700. 
ll.b.  Infonnation  Agency.  301  Fourth  .Street,  SW.. 
Wa^hinglon.  DC  20547. 


Overall  grant  making  authority  fur 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
amended,  also  known  as  the  Fuibriaht- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *    *    * : 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Support  for  Eastern 
European  Democracies  (SEED)  program. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidehnes  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Interested  applicants  should  read  the 
complete  Federal  Register. 

Announcement  Name  and  Number: 
All  communications  with  USL^ 
concerning  this  announcement  should 
refer  to  the  above  title  and  reference 
number  E/P-93-19 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  L^S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  5  p.m.. 
December  9.  1994.  Faxed  documii)ts 
will  not  be  accepted,  nor  w  ill 
documents  postmarked  on  December  9. 
1994  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  l)\ 
the  above  deadline.  CEETP-5  grant 
project  activitv  should  be^Mi  after  [ulv  '\. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT; 
European  Division,  Office  of  Citizen 
Exchange  (E/P),  Room  216.  U.S. 
Information  Agency,  301  4th  Street  SW.. 
Washington,  IX  20547.  telephone  202/ 
619-5319,  fax  202/619-4350.  internet 
(CMINER@USL\.GOV)  to  request  an 
Application  Package,  which  includes 
more  detailed  award  criteria:  all 
application  forms;  and  guidehnes  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  USIA 
Program  Officer  Chris  Miner  on  all 
inquiries  and  correspondence. 
Interested  appUcants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Citizen 
Exchanges  or  submitting  their 


proposals.  Once  the  RFP  deadline  has 
passed,  the  Office  of  Citizen  Exchanges 
may  not  discuss  this  competition  in  anv 
way  with  applicants  until  after  the  • 
Bureau  proposal  review  process  has 
been  con;pleted. 

ADDRESSES:  Applicants  must  icUow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applicatioqi  to:  U.S.  Information 
Agency.  ReT:  E/P-95-19.  Office  fjf 
Grants  Management,  E/XE.  Room  :v.ih. 
301  4th  Street  SW..  Washington.  DC 
20347. 

SUPPLEMENTARY  INFORMATION:  Fur^iant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  bal&nced  an<l 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  net  limited  tt) 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  ihe 
advancement  of  this  principle 

Oven'iew:  Proposals  must  be  for 
projects  which  encourage  the  growth  of 
democratic  institutions  and  political 
and  economic  pluralism.  Listed  in  oriicr 
of  priority  are  the  areas  in  which  L;S1.^ 
is  interested  in  receiving  proposals:  (1) 
local  government/public  administration. 
(2)  independent  media  development, 
and  (3)  business  administration.  Prujctts 
should  lay  the  groundwork  for  new  and 
continuing  links  between  American  and 
Central/Eastern  European  professionals 
organizations. 

Projects  may  include:  study  tours  in 
the  U.S.  for  small  groups;  short-term 
non-technical  workshops  conducted  in 
Central/Eastern  Europe;  and  four-  to  ten- 
week  internships  in  the  US; 
consultations  in  Central/Eastern  Europe. 

All  proposals  should  demonstrate: 

(1)  In-depth,  substantive  knowledge  of 
the  issues  of  concern  to  these  countries: 

(2)  Established  cormections  with  the 
partner  institutions; 

(3)  The  capacity  to  organize  and 
conduct  the  program,  including 
appropriate  orientation  activities  for  thi- 
participants;  detailed  work  plan  for  all 
phases  of  the  project;  tentative  agendas 
for  study  tours,  workshops,  and 
internships;  letters  of  commitment  from 
internship  hosts;  and  selection 
procedures.  Applicants  should  consult 
the  USIS  office  at  the  U.S.  embassies 
before  submitting  proposals. 

USIA  will  give  priority  to  proposals 
from  U.S.  organizations  with  partner 
organizations  in  Central/Eastern  Europi. 
which  will  assist  logistically  and  will 
c:ontribute  to  the  reahzation  of  program 


goals  and  objectives  and  will  themselves 
to  enhanced  by  the  program.  Applicants 
are  encouraged  to  demonstrate  partner 
relationships  by  providing  copies  of 
correspondence  or  other  materials  as 
appendices  to  the  proposals. 

The  CEE  partner  institutions  are 
encouraged  to  provide  cost-sharing  or 
significant  in-)dnd  contributions  such  as 
local  housing,  transportation, 
interpreting,  translating,  antf  other  local 
'  currency  costs  and  to  assist  with  the 
organization  of  projects. 

Local  Government 

USIA  is  interested  in  proposals  for 
training  programs  which  will  foster 
effective  administration  of  local  and 
regional  governments.  Programs  might 
examine  and  seek  to  improve 
relationships  among  local  executive, 
legislative,  and  judicial  elements,  or 
they  might  address  the  knowledge  and 
skills  necessary  to  administer  one  or 
more  of  these  branches  of  local 
-government. 

Program  topics  might  include  one  or 
more  of  the  following:  judicial 
administration,  budget  development, 
financial  management,  tax  policies  and 
mechanisms,  election  practices, 
management  of  municipal  services, 
privatization  of  government  property, 
consumer  protection,  business 
regulation  (as  opposed  to  control), 
licensing,  and  environmental 
protection.  Programs  might  further  the 
development  of  information  and  library 
systems  relevant  to  local  government, 
improve  committee  and  staff  structures, 
research  capabihty,  legislation  drafting 
capability,  structural  and  procedural 
needs  of  local  governments.  Training 
should  be  conducted  mostly  in  local 
centers,  preferably  situated  outside  the 
capital  cities. 

Mass  Media  Development 

The  focus  of  the  proposals  should  be 
directed  toward  the  development  of  a 
free  and  independent  media. 

Programs  in  this  general  topic  fall 
under  two  training  subcategories: 
working  reporters  and  media  business 
management.  Preference  will  be  given  to 
mass  media  training  programs  which 
contain  a  U.S.  internship  component. 
For  training  programs  in  CEE, 
preference  will  be  given  to  those  of  at 
least  two  weeks  duration;  they  could 
focus  on  either  basic  journalism  or 
business  management  techniques. 
Training,  especially  for  journalists 
outside  of  the  CEE  capital  cities,  should 
emphasize  skilb  such  as  effective 
writing,  investigative  reporting, 
objectivity,  evaluation  of  sources,  clear 
labelling  of  editorials  and  opinion 


pieces,  conformance  to  copyright  laws. 
and  ethics. 

Media  management  training  (both 
print  and  broadcast)  should  focus  on 
management  of  media  as  a  profitable 
business.  Topics  to  be  addressed  might 
include  management  techniques,  desk 
top  pubUshing,  advertising,  marketing, 
distribution,  public  relations,  staff 
development,  accountability,  and  the 
pitfalls  of  journalistic  advocacy,  among 
others. 

Business  Administration 

While  this  topic  is  broad,  proposals 
should  focus  primarily  on  management 
training,  small  business  development 
(including  incubators  and  Small 
Business  Centers),  agri-business, 
banking,  credit  practices,  financial 
management,  marketing  management, 
industrial  relations,  and/or 
privatization. 

Program  design  should  clearly 
differentiate  CEE  target  audiences,  such 
as  professors  and  instructors  of 
economics,  senior  business  leaders, 
government  officials,  or  promising 
Dractitioners,  and  demonstrate  how  the 
Droposed  agenda  addresses  the  selected 
ludience(s). 

USIA  has  a  strong  interest  in 
arograms  on  the  development  of 
Dusiness  structures  and  the  creating  of 
obs  in  non-urban  areas. 

Scope 

Proposals  should  limit  their  focus  to 
Dne  of  the  CEE  countries  and  to  one  of 
;he  three  major  topics:  local  governance, 
ndependent  media  development,  or 
Dusiness  administration.  Proposals  for 
jrograms  that  are  broader  in  scope  will 
)e  eligible,  but  are  less  likely  to  receive 
JSIA  support.  USIA  will  consider 
geographic  distribution  in  selecting 
grantee  institutions  to  ensure  a  wdde 
distribution  of  this  program. 

USIA  encourages  proposals  which 
eature  "train-the-trainers"  models'  the 
:reation  of  indigenous  training  centers; 
schemes  to  create  professional  networks 
sr  professional  associations  to 
disseminate  information;  and  other 
jnduring  aspects. 

Guidelines:  Selection  of  Participants. 
\U  grant  proposals  must  clearly- 
iescribe  Uie  type  of  persons  who  will 
jarticipate  in  the  program  as  well  as  the 
Drocess  by  which  participants  will  be 
selected.  Programs  that  include 
nternships  in  the  U.S.  should  provide 
etters  tentatively  committing  host 
nstitutions  to  support  the  internships, 
n  the  selection  of  all  foreign 
larticipants,  USIA  and  USIS  posts 
etain  the  right  to  nominate  participants 
md  to  approve  or  reject  participmnts 
ecommended  by  the  program 


institution.  Programs  must  also  comply 
with  J-1  visa  regulations.  Please  refer  to 
program  specific  guidelines  in  the 
Application  Package  for  further  details. 

USIA  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e., 
one-  to  fourteen-day  programs  with 
plenary  sessions,  major  speakers,  and 
panels  with  a  passive  audience).  It  will 
support  conferences  only  insofar  as  they 
are  a  minor  part  of  a  larger  project  in 
duration  and  scope  which  is  receiving 
USIA  funding  from  this  competition. 
Furthermore.  USIA  will  not  support 
research  projects  or  projects  limited  to 
technical  issues.  Publications  intended 
for  dissemination  in  the  United  States, 
individual  student  exchanges,  film 
festivals  or  exhibits  are  also  not  eligible 
for  support.  In  addition,  this  Office  will 
not  provide  scholarships  or  other 
support  for  long-term  (i.e.  a  semester  or 
more)  academic  studies.  Proposals  that 
request  support  for  the  development  of 
university  curriculums  or  for  degree- 
based  programs  will  not  be'eligible 
under  this  RFP. 

Proposals  to  link  university 
departments  or  to  exchange  faculty  and/ 
or  students  are  funded  by  USIA's  Office 
of  Academic  Programs  (E/A)  under  the 
University  Affiliation  Program  and 
should  not  be  submitted  under  this  RFP. 

Competitions  sponsored  by  other 
offices  of  USIA's  Bureau  of  Educational 
and  Cultural  Affairs  are  also  announced 
in  the  Federal  Register,  and  may  have 
different  guidelines  or  restrictions. 

Proposed  budget:  The  amount 
requested  from  USIA  should  not  exceed 
$200,000.  However,  exchange 
organizations  with  less  than  four  years 
of  successful  experience  in  managing 
international  exchange  programs  are 
limited  to  S60.000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  the 
program  budget.  Please  refer  to  the 
Application  Package  for  complete 
formatting  instructions.  For  better 
understanding  or  further  clarification, 
applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  in  order  to 
facilitate  USIA  decisions  on  funding. 

Please  note:  All  USIA-funded  delegates 
will  be  covered  under  the  terms  of  a  USIA- 
sponsored  health  insurance  policy.  The 
premium  is  paid  by  USIA  directly  to  the 
insurance  company. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  International  and  domestic  air 
fares;  visas;  transit  costs;  and  ground 
transportation  costs. 
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(2)  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
fiat  $140/day.for  program  participants 
or  the  pubUshed  U.S.  Federal  per  diem 
rates  for  individual  American  cities. 

Note:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not  the  licit 
rate.  For  activities  in  Central/Eastern  Europe, 
the  Federal  per  diem  rates  must  be  used. 

(3)  Interpreters.  Interpreters  for  the 
U.S.  program  are  provided  by  the  U.S. 
State  Department  Language  Services 
Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay. 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country- 
Grant  proposal  budgets  should  contain 
a  fiat  $140/day  per  diem  for  each  DOS 
interpreter,  as  well  as  home-program- 
home  air  transportation  of  $400  per 
interpreter  plus  any  U.S.  travel  expenses 
during  the  program.  Salary  expenses  are 
covered  centrally  ar.d  should  net  be  part 
of  an  applicant's  proposed  budget. 

(4)  Book  and  cultural  allowance. 
Participants  and  escorts  are  entitled  to 
a  one-time  cultural  allowance  of  $130 
per  person,  plus  a  book  allowance  of 
S50.  U.S.  staff  do  not  get  these  benefits. 

(5)  Consultants  may  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

(6)  Room  rental  should  not  exceed 
S250  per  day. 

(7)  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  S5-8  for  a 
lunch  and  $14-20  for  a  dinner;  this 
includes  room  rental  if  applicable.  The 
number  of  invited  guests  may  not 
exceed  participants  by  more  than  a 
factor  of  two  to  one. 

(8)  A  return  travel  allowance  of  $70 
for  each  participant  which  is  to  be  used 
for  incidental  expenditures  incurred 
during  international  travel. 

(9)  Audit  Requirements.  The  proposal 
shall  include  the  cost  of  an  audit  that: 

a.  Complies  with  the  requirements  of 
OMB  circular  No.  1-133.  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

b.  Complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  statement  of 
Position  (SOP)  No.  92-9;  and 

c.  Includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 


The  audit  costs  shall  be  identified 
separately  for: 

a.  Preparation  of  basic  financial 
statements,  and  other  accounting 
services;  and 

b.  Preparation  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Circular  No.  A-133.  AICPA  SOP  92-9. 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

11.  Cost-sharing  is  encouraged.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  Recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contributions  to 
cost  participation,  as  well  as  costs  to  be 
paid  by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
,in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-llO. 
Attachment  E.  "Cost-sharing  and 
Matching""  and  should  be  described  in 
the  proposal.  In  the  event  the  Recipient 
does  not  provide  the  minimum  amount 
of  cost-sharing  as  stipulated  in  the 
Recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's, 
contribution.  Please  refer  to  the 
Application  Package  for  complete 
budget  guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  bq 
deemed  ineligible  if  they  do  not  fully 
adhere  tolhe  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency  contracts  office,  as  well 
as  the  USIA  Office  of  East  European  and 
NIS  Affairs  and  the  USIA  post  overseas, 
where  appropriate.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Proffnm  planning:  Detailed  agenda 
and  relevant  work  plan  should 


demonstrate  substantive  undertaking 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/ impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals- 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  summarizing  past 
and/or  on-gcing  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  the  organization  and  the 
program  activities. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Recora/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Thematic  and  Area  Expertise: 
Proposals  should  demonstrate  the 
organization's  expertise  in  the  subject 
area.  Evidence  of  sensitivity  to 
historical,  linguistic,  and  other  cross- 
cultural  factors,  as  well  as  relevant 
knowledge  of  target  area/country, 
should  also  be  shovra. 

9.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

10.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questiotmaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
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reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

11.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  sslaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

12.  Cost-sharing:  Proposals  should 
ma.ximize  cost-sharing  through  oth'er 
private  sector  support  as  well  ris 
institutional  direct  funding 
contributions. 

13.  Value  to  VS. -Paiiner Country- 
Relations:  Proposed  projircts  should 
receive  positive  assessments  by  lISI,\'s 
geographic  area  desk  and  overseas 
officers  of  program  n«ed,  potential, 
impact,  and  significance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  vvillnot  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notifiod  of  the 
results  of  the  review  process  on  or  about" 
May  1,  1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  October  5.  1994. 

Dell  Pendergrast, 

Deputy  Atisoriate  Director.  Educational  and 
Cultural  Affairs. 

|FR  Doc.  94-25215  Filp(i  10-12-94;  8:45  am) 

BILLING  CODE  823(M>1-M 


Management  of  English  Teaching  = 
Fellow  Program 

action:  Notice — Request  for  proposals. 

SUMMARY:  The  Office  of  Academic 
Programs,  English  Language  Programs 
Division,  Programs  Branch  of  the  United 
States  Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  or  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
501(c)(3)  may  apply  to  conduct  the 
recruitment,  placement  and 
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n  anagement  of  30^0  English  teaching 
F  illows  (ETFs).  The  exact  number  of 
E  FFs  will  be  contingent  upon  the 
a  nount  of  cost  sharing  by  overseas  posts 

V  ho  wish  to  host  a  fellow  and  by  the 
a  ailability  of  funds.  The  fellows  will 

s  rv9  as  full-time  teachers  of  English  as 
a  Foreign  Language,  as  materials  or  test 
c  nclbpers  or  as  teacher  trainers  in 
c  mntries  around  the  world. 

Ovorali  grant  making  authority  for 
tl  is  program  is  contained  in  the  Mutual 
E  lucational  and  Cultural  Exchange  Act 

0  1961.  Public  Law  87-256.  as 

a  iiended,  also  known  as  the  Fulbright- 

1  ayes  Act.  The  purpose  of  the  Act  is  "to 
e  lable  the  Govenvment  of  the  United 

S  ates  to  increase  mutual  understanding 
b  Iwecn  the  people  of  the  United  States 
a:  id  the  people  of  other  countries  .  .  .; 
tt  strengthen  the  ties  which  unite  us 
M  idi  other  nations  by  demonstrating  the 
e  ucational  and  cultural  interests, 
d  (velopments,  and  achievements  of  the 
p  !ople  of  the  United  States  and  other 
n  itions  .  .   .  and  thus  to  assist  in  the 
d  ivelopment  of  friendly,  sympathetic 
a  id  peaceful  relations  between  the 

1  lited  States  and  the  other  countries  of 
tl  e  world."  The  funding  authority  for 

tl  e  program  cited  above  is  provided 
tl  rough  the  Fulbright-Hayes  Act. 

Programs  and  projects  must  conform 
v\  ith  Agency  requirements  and 
g  lidelines  outHned  in  the  Application 
P  ickage.  USIA  projects  and  programs 
a  e  subject  to  the  availability  of  funds. 
A  INOUNCEMENT  NAME  AND  NUMBER:  All 
c  immunications  with  USIA  concerning 
tl  is  announcement  should  refer  to  the 
a  ove  title  and  reference  number  E/' 
ALP-95-01. 

D  iTES:  Deadline  for  proposals:  All 
CI  pies  must  be  received  at  the  U.S. 
1 1  formation  Agency  by  5  p.m. 

V  ashington,  D.C.  time  on  Monday, 

N  Dvember  21.  1994.  Faxed  documents 

w  ill  not  be  accepted,  nor  will 

d  )cuments  postmarked  on  November 

2  ,  but  received  at  a  later  date.  It  is  the 
n  sponsibility  of  each  applicant  to 

e  sure  that  proposals  are  received  by 
tl  e  above  deadline. 

Fi  IR  FURTHER  INFORMATION  CONTACT:  The 
C  [fice  of  Academic  Programs,  English 
L  inguage  Programs  Division,  E/ALP- 
R  )om  304,  U.S.  Information  Agency, 

3  II  4th  Street,  S.VV.,  Washington,  D.C. 
2  1547,  telephone  number  202-619- 

5  169,  fax  number  202-401-1250,  to 
Tt  quest  an  Application  Package,  which 
ii  eludes  more  detaiFed  award  criteria; 
a  I  application  forms;  and  guidelines  for 
p  eparing  proposals,  including  specific 
cjiteria  for  preparation  of  the  proposal 
btdget.  Please  specify  the  USIA 
Pfogram  Specialist  Cathy  Siemohh  on 
al  I  inquiries  and  correspondences. 


Interested  applicants  should  reed  tlii' 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Academii 
Programs,  English  Lainguage  Pro^niins 
Division.  Programs  Branch  or 
submitting  their  proposals.  On(:(>  tiic 
RFP  deadline  has  passed,  the  Office  of 
Academic  Programs,  English  Langiiiij!" 
Programs  Division,  Programs  Bran(  h 
may  not  discuss  this  competition  in  anv 
way  wuth  applicants  until  after  the 
Bureau  proposal  review  process  hiis 
been  completed. 

ADDRESSES:  Applicants  must  follow  it  11 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency,  Ref :  E/ALP-95-01.  Office  of 
Grants  Management,  E/XE,  Room  :i3fi, 
301  4th  Street.  S.w',  Washington.  D.C:. 
20547. 

SUPPLEMENTARY  INFORMATION:  PursuHnI 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  lh«' 
advancement  of  this  principle. 

Overview  ;, 

The  U.S.  Information  Agency  (US!.\) 
is  soliciting  proposals  from  U.S. 
professional,  not-for-profit  institution^/ 
organizations  to  recruit,  place  and 
manage  30-40  English  Teaching  Fellows 
who  will  serve  as  full-time  teachers  of 
English  as  a  Foreign  Language,  as 
materials  or  test  developers  or  as  teai  her 
trainers  in  countries  around  the  world. 
The  English  Teaching  Program  is 
designed  to  increase  the  American 
presence,  enhance  the  American 
cuhural  component,  and  improve 
academic  standards  at  universities, 
teacher-training  colleges,  binational 
centers,  and  other  post-selected 
institutions  with  English  teaching 
programs.  The  program  enables  recent 
recipients  of  M.A.'s  in  teaching  English 
as  a  foreign/second  language  (TEFL/ 
TESL)  to  acquire  overseas  teaching 
experience,  while  providing  host 
institutions  with  up-to-date  professional 
expertise  in  the  methods  and  theory  of 
English  teaching. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guidelines  in  the  Application 
Package  for  further  details. 


Proposed  Budget 

The  proposal  must  contain  a  specific 
and  detailed  line-item  budget.  The 
budget  should  be  constructed  in  such  a 
way  as  to  reflect  the  task  of  recruiting 
and  pladi^  30-35-40  fellows,  and 
carrying  out  follow-up  activities.  At  this 
time  the  Agency  has  not  determined  the 
full  funding  level  for  FY"95. 
Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  expoience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  the 
program  budget.  Please  refer  to  the 
Application  Package  for  complete 
formatting  instructions.  For  better 
understanding  or  further  clarification, 
applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  in  order  to 
facilitate  USIA  decisions  on  funding. 

Allowable  costs  for  the  program 
include  the  following:  The  salary  and 
remuneration  for  the  English  Teaching 
Fellows  are  broken  dowrn  below.  The 
living  allowance  is  variable  and  is  to  be 
negotiated  in  relation  to  the  city/country 
of  assignment. 
Basic  Stipend    $12,000 
Living  allowance    $6,000  average 
Travel    $3,400  average 
Excess  Baggage/Shipping    $400 
Pre-departure  Allowance    $500 
Educational  Materials    $300 
Per  Diem  for  Orientation    $144  per 
day  average 

Please  refer  to  the  Application 
Package  for  complete  budget  guidelines 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidehnes  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency  contracts  office. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Coimsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
the  USIA  grants  officer. 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 


1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originaUty, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  ob}ectives  and  plan. 

4.  Multiplier  effect/ impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  the  organization  and  the 
program  activities. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new- 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questioimaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  Unk  outcomes  to 
original  project  obfectives.  Award- 
receiving  oiganizatioas/institutions  will 
be  expet^ed  to  submit  intermediate 
reports  after  each  project  component  is 


concluded  or  quarterly,  whichever  is 
less  frequent 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S. -Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
countryfies). 

13.  TEFUTESL  Background:  Must 
possess  a  proven  ability  to  network  that 
provides  and  allows  for  the  greatest 
dissemination  of  information  to  and 
among  the  profession  of  Teachers  of 
English  as  a  Second  or  Foreign 
Language;  must  be  able  to  provide 
knowledgeable,  TEFL-qualified, 
experienced  staff  capable  of 
interviewing  candidates  and  evaluating 
their  qualifications  for  teaching,  and/or 
for  developing  materials,  or  for 
conducting  teacher-training  in  the 
context  of  English  as  a  foreign  language, 
in  accord  with  criteria  established  by 
USIA. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  aw  jrd 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised  or  increased.  Final  awards 
cannot  be  made  imtil  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
January  23. 1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  October  7. 1994. 
Dell  Pendergrast. 

Deputy  Associate  Director  Educational  and 
Cultural  Affairs. 
jFR  Doc.  94-25393  Filed  10-12-94;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Establishment  of  Dispute  Settlement 
Panel  Concerning  U.S.  Standards  for 
Reformulated  and  Conventional 
Gasoline 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  Council  of 
Representatives  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
has  decided,  pursuant  to  a  request  by 
the  Government  of  Venezuela,  to 
establish  a  dispute  settlement  panel  to 
review  the  complaint  by  Venezuela 
against  the  U.S.  Environmental 
Protection  Agency's  (EPA)  Regulation  of 
Fuels  and  Fuel  Additives:  Standards  for 
Reformulated  and  Conventional 
Gasoline,  signed  on  December  15,  1993 
(59  FR  7716;  February  16, 1994)  (Final 
Rule"). 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Brinza,  Senior  Advisor  and 
Special  Counsel  for  Natural  Resources, 
or  Rachel  Shub,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
USTR,  600  17th  Street,  NW  Washington, 
DC  20506,  (202)  395-7305. 

SUPPLEMENTARY  INFORMATION:  USTR  is 
providing  notice  of  the  request  for,  and 
establishment  of,  a  dispute  settlement 
panel  to  examine  the  consistency  of 
EPA's  Final  Rule  with  the  obligations  of 
the  United  States  under  the  GATT. 
Venezuela  is  the  complaining  party  in 
this  dispute,  and  the  European 
Community,  Canada,  Norway  and 
Australia  have  reserved  their  rights  to 
intervene  in  the  panel  proceedings  as 
third  parties. 

Venezuela  has  asked  the  panel  to 
review  the  compatibihty  of  the  Final 
Rule  with  the  provisions  of  Articles  F, 
III.  VIll,  and  XI  of  the  GATF. 

Members  of  the  panel  are  currently 
being  selected.  Once  the  panel  has  been 
formed,  it  is  expected  to  meet  as 
necessary  at  the  GATT  headquarters  in 
Geneva,  Switzerland,  to  consider 
information  relevant  to  the  dispute.  The 
panel  will  then  provide  a  report  to  the 
GATT  Council  detailing  its  findings  and 
recommendations. 
Ira  S.  Shapiro,         > 
General  Counsel. 

(PR  Doc.  94-25380  Filed  10-12-94;  tt:45  am) 
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Docket  No.  301-93] 

nitiation  of  Section  302  Investigation 
and  Request  for  Public  Comment: 
Barriers  To  Access  to  ttie  Auto  Parts 
Replacement  Market  in  Japan 

AGENCY:  Office.of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  initiation  of 
nvestigation  under  section  302{b)|l)(A) 
jf  the  Trade  Act  of  1974,  as  amended 
19  U.S.C.  2412(b)(1)(A);  request  for 
ATitten  comments. 


SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
nvestigation  under  section  302(b)(1)(A) 
)f  the  Trade  Act  of  1974,  as  amended 
the  Trade  Act),  with  respect  to  certain 
lets,  polices  and  practices  of  the  - 
jovemment  of  japan  that  restrict  or 
leny  U.S.  auto  parts  suppliers'  access  to 
he  auto  parts  replacement  and 
iccessories  market  ("after-market")  in 
apan.  USTR  invites  written  comments 
rom  the  public  on  the  matters  being 
nvestigated. 

>ATES:  This  investigation  was  initiated 
)n  October  1,  1994.  Written  comments 
rom  the  public  are  due  on  or  before 
loon  on  November  10, 1994. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
sJW.,  Washington,  DC  20506. 
■OR  FURTHER  INFORMATION  CONTACT: 
David  Bums,  Director,  Japan  Affairs. 
202)  395-5050,  or  James  Southwick, 
Vssistant  General  Counsel,  (202)  29.5- 
'203. 

JUPPLEMENTARY  INFORMATION:  Section 
102(b)(1)(A)  of  the  Trade  Act  authorizes 
he  USTR  to  initiate  an  inve,stigation 
mder  chapter  1  of  Title  III  of  the  Trade 
Vet  (commonly  referred  to  as  'section 
(01"),  with  respect  to  any  matter  in 
irder  to  determine  whether  the  matter  is 
ictionable  under  section  301.  Matters 
ictionable  under  section  301  include, 
nter  alia,  acts,  policies,  and  practices  of 
I  foreign  country  that  are  unreasonable 
)r  discriminatory  and  burden  or  restrict 
J.S.  commerce.  An  act,  policy  or 
)ractice  is  unreasonable  if  the  act. 
jolicy  or  practice,  while  not  necessarily 
n  violation  of,  or  inconsistent  with,  the 
ntemational  legal  rights  of  the  United 
Jtates,  is  otherwise  unfair  or 
nequitable.  Unreasonable  acts,  policies 
)r  practices  include,  inter  vlia.  denial  of 
air  and  equitable  market  opportunities. 

On  October  1, 1994,  USTR 
letermined  that  an  investigation  should 
le  initiated  to  determine  whether 
pecific  barriers  to  access  to  the  after- 
narket  for  auto  parts  in  Japan  are 
inreasonable  or  discriminatory  and 
lurden  or  restrict  U.S.  commerce.  The 
larriers  subject  to  investigation  include 


Japanese  Government  regulations  such 
as  the  so-called  "criticaJ  parts"  and 
"alteration  regulations  and  the 
certification  system  for  garages  and 
mechanics.  These  regulations  are  vague 
and  very  broad  in  scope.  They  support 
an3  work  in  combination  with  market 
restrictive  practices  by  Japanese  aulo 
companies  and  parts  distributors 
substantially  to  limit  foreign  access  fo  * 
the  Japanese  auto  parts  after-markel. 
particularly  for  foreign  parts  suppliers 
unable  to  sell  original  equipment  to 
Japanese  auto  manufacturers.  U.S.  parts 
suppliers  could  significantly  expand 
sales  to  the  Japanese  after- market  if  the 
critical  parts  and  aheration  regulations 
were  made  clearer  and  less  restrictive. 

Investigation  and  Consultations 

Pursuant  to  section  303(a)  of  the 
Trade  Act,  the  USTR  has  requested 
consultations  with  the  Government  nf 
Japan  concerning  the  issues  under 
investigation.  USTR  will  seek 
information  and  advice  from  the 
appropriate  representatives  provided  for 
under  section  135  of  the  Trade  Act  in 
preparing  the  U.S.  presentations  for 
such  consultations. 

Pursuant  to  section  304  of  the  Trade 
Act,  the  USTR  must  determine  within 
12  months  after  the  date  on  which  Ihis 
investigation  was  initiated  (i.e.,  on  or 
before  October  1, 1995),  on  the  basis  of 
the  investigation  and  the  consultations, 
whether  any  act,  policy,  or  practice 
described  in  section  301  of  the  Trade 
Act  exists  and,  if  that  determination  is 
affirmative,  determine  what  action,  if 
any,  to  take  under  section  301  of  the 
Trade  Act. 

Public  Comment:  Jlequirements  for 
Submissions 

Interested  persons  are  invited  In 
submit  written  comments  on  the  ads. 
policies  and  practices  of  the 
Government  of  Japan  that  are  the  subject 
of  this  investigation,  the  amount  of 
burden  or  restriction  on  U.S.  comnierf:e 
caused  by  these  acts,  policies  and 
practices,  and  the  determinations 
required  under  section  304  of  the  Trade 
Act. 

Comments  must  be  filed  in 
accordance  with  the  requirements  scl 
forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  are  due  no  later  than  noon  on 
November  10,  1994.  Comments  must  he 
in  English  and  provided  in  twenty 
copies  to:  Office  of  the  General  Counst'l. 
Attn:  Auto  Parts  Investigation.  Room 
223,  USTR,  600  17th  Street,  NW, 
Washington,  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-93)  open  to  public 
inspection  pursuant  to  15  CFR  2006. i:i 
except  confidential  business 
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information  e.xempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL' 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  tl-.e 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  pttblic 
inspection. . 
Irving  .\.  Williamson, 
Chairman.  Section  301  Cojnmittee. 
iFR  Dnc.  94-25381  Filed  10-12-94;  8:45  am! 
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Notice  of  Termination  of  Sanctions 
Witti  Respect  to  Japan  Pursuant  to 
Title  VII  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Termination  of  sanctions 
scheduled  to  be  imposed  on  Japan 
pursuant  to  Title  VII  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 

summary:  On  October  4,  1994,  the 
United  States  Trade  Representative 
determined  that  sanctions,  scheduled  to 
go  into  effect  on  Japanese  goods  and 
services  on  September  30,  1994,  under 
Title  VII  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  should  be 
terminated,  effective  September  30. 
1994,  as  a  result  of  an  agreement 
between  the  United  States  and  Japan 
relating  to  procurement  of 
telecommunications  and  medical 
technology  goods  and  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Silberman,  Office  of  Japan  and 
China  Affairs  (202-395-3900).  or  Laura 


B.  Sherman,  Office  of  the  General 
Counsel  (202-395-3150),  Office  of  the 
United  States  Trade  Representative,  600 
Seventeenth  Street.  NW..  Washington. 
DC  20506. 

SUPPLEMENTARY  INFORMATION:  On  July 
31.  1994,  the  Administration  cited  Japan 
under  Title  VII  of  the  Omnibus  Trade 
and  Compeiitiveness  Act  of  1988  (19 
use.  2515.  as  amended)  as  a  countrv 
that  maintains,  in  government 
procurement  of  telecommunications  and 
medical  technology  goods  and  services. 
a  significant  and  persistent  pattern  or 
practice  discrimination  against  U.S. 
products  or  services  that  results  in 
identifiable  harm  to  U.S.  businesses. 
Title  VII  provides  that  if  the  identified 
practices  are  not  satisfactorily  addressed 
during  a  60-day  consultation  period, 
then  the  President  must  formally 
identify  the  country  and  the  statutorv 
sanctions  take  effect  on  the  following 
day 

On  October  1.  1994,  the  Governments 
of  the  United  States  and  Japan  reached 
an  agreement  relating  to  procurement  of 
telecommunications  and  medical 
technology  goods  and  services.  The 
Japanese  Government  agreed  to  adopt 
improved  procurement  measures.  These 
new  measures  and  an  accompanying 
exchange  of  letters  between  the  United 
States  and  Japan  address  all  the  major 
U.S.  concerns  in  the 
telecommunications  and  medical 
technology  sectors.  The  United  States 
Trade  Representative  (USTR)  concluded 
that  implementation  of  the  improved 
measures  and  the  accompanying 
exchange  of  letters  will  eliminate  the 
discrimination  identified  under  Title 
VII.  Based  on  delegation  of  authority 
from  the  President,  the  USTR 
terminated  sanctions  effective 


September  30,  1994.  A  copy  of  the 
USTRs  determination  is  attached. 
Frederick  L.  Montgomery, 

Cbairr.wn.  Trade  Policy  Staff  Comwittr" 

Determination  Under  Title  VII  of  the 
Omnibus  Trade  and  Competitiveness  \iX 

On?  July  31.  1994.  the  United  Stdlvs 
identified  Japan  under  Title  VII  of  tlie 
Omnibus  Trade  and  Competiliveness  .\('. 
1988  (19  use.  2515.  as  amended)  as  .i 
country  that  maintains,  in  government 
proruremeiU  of  telecommunication's  ar.d 
medical  technology  goods  and  servicer.  .! 
si>;nifirant  and  persistent  pattern  or  prat  t-.i  - 
of  discriniirsation  against \'.S.  products  ur 
services  that  results  in  ideiitifiable  harm  ••■ 
U.S.  businesses.  Since  that  time.  \\v  hi-.v 
held  intensive  discussions  with  ihi- 
Government  of  Japan  to  resolve  the  idvntir;-.- : 
discriminatory  practices. 

Sanctions  were  scheduled  io  4,0  ir.tti  i-tn.'.  • 
on  September  30.  1994.  On  October  1.  1904 
the  United  States  reached  an  agreement  \v;'; 
the  Government  of  Japan  relating  t^i 
procurement  of  telecommunications  a:.il 
medical  tecimology  goods  and  serviu--. 
which  will  address  the  discrimination 
identified  by  the  United  States.  The 
procurement  measures  to  be  implemenK-d  t;> 
the  Government  of  lapan  and  an 
accompanying  exchange  of  letters  i»e!v\f.;-. 
the  United  States  and  Japan  represent  .1 
significant  change  in  Japanese  Government 
practices  in  the  procurement  of 
telecommunications  and  medical  technoloes 
goods  and  services  and  address  all  the  m.i|or 
U  S.  concerns  in  these  sectors. 

Pursuant  to  the  authority  vested  in  me  '■<\ 
the  President  of  the  United  States  by 
Presidential  Determination  No.  94-52  01 
September  29.  1994. 1  have  determined  that 
implementation  of  the  agreement  with  [apa:*. 
will  eliminate  the  discrimination  identified 
under  Title  VII  and  therefore  terminated 
sanctions  effective  September  30.  19'1^ 

Dated;  October  4.  1994 
Michael  Kantor, 

United  States  Trade  Representative. 
IFR  Doc.  94-25352.Flled  10-12-94;  843  .i;';; 
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Sunshine  Act  Meetir  gs 


This  section  <A  the  FEDERAL  REGISTER 
contains  notices  o(  tneelings  published  undei 
the  "Govemmeni  In  the  Sunshine  Acr  (Pub. 
L  94-409)  5  use.  5S2b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  October  18, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DtSCUSSO): 

Compliance  matters  pursuant  to  2  l).S.C 

S437g. 
Audits  conductftd  pursuant  to  2  U.S.C. 

S437g,  §  438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affectii^  a  particular  employee 

DATE  AND  TIME:  Thursday.  October  20. 
1994  at  lOKK)  a.m. 

PLACE:  999  E  Street.  NW..  Washington, 
DC  (Ninth  Floor.) 


STATUS:  This  Meeting  Will  Be  Open  to 

;he  Public. 

TEMS  TO  BE  DISCUSSED: 

i^orrection  and  Approval  of  Minutes 
-inal  Audit  Report  on  the  Buchanan  for 

President  Committee 
advisory  Opinion  1994-30:  Edward  D. 

Feigenbaum  on  behalf  of  Conservative 

Concepts,  Inc  (coBtinued  from  meeting 

ofOctobere,  1994). 
Regulation: 
KICFL  Rulemaking:  Summary  of  Comments 

and  Draft  Final  Rules  (continued  from 

meeting  of  October  6, 1994). 
Administrative  Matters. 

•ERSON  TO  CONTACT  FOR  INFORMATION: . 

^r.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Mores  Hardy, 

^dministrtitive  Assistant. 

PR  Doc.  94-25531  Piled  10-11-94:  3:43  pmj 

M.LM6  CODE  «71S-«4-M 


JNIFORMEO  SERVICES  UNIVERSITY  OF  THE 
iEALTH  SCIENCES 

riME  AND  DATE:  1 :00  p.m.,  November  7, 
1994. 


Federal  Register 
VcJ.  59,  No.  197 
Thursday,  October  13,  1994 


Thursday 
-  October  13,  1994 


PLACE:  Uniformed  Services  iJBiversity 
of  the  Health  Sciences,  Room  D3001 , 
4301  Jones  Bridge  Road,  Bethesda, 
Maryland  20814-4799. 

STATUS:  Open — under  'tkivernnaent  in 
the  Sunshine  Act"  (5  U.S.C  552b{e)(3)). 

MATTERS  TO  BE  CONSIDEREO:  1:00  p.m. 
Meeting — Board  of  Regents. 

(1)  Appnn-al  of  Minutes— August  8, 1994, 
12)  Awards;  (3)  Faculty  Maners;  (4) 
Departmental  Reports;  (5)  Financial  Report; 
(6)  Report— President,  USUHS;  (7) 
Comments — Chaiiman.  Board  of  Regents. 

New  Business. 

CONTACT  PERSON  FOR  MORE  INFORMAHON: 
Bobby  D.  Anderson,  Executive  Secretary 
of  the  Board  of  Regents  301/29S-31 16. 

Dated:  October  7, 1994. 
LJkl.  Bymini, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

IFR  Doc.  94-25494  Filed  10-11-94;  1:22  pmj 
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Part  II 

Department  of 
Education 


34  CFR  Part  682 

Federal  Family  Education  Loan  Program; 
Proposed  Rule 


\    i    I 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  682 

FUN  1840-AC09 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemalcing. 

summary:  The  Secretary  proposes  to 
amend  the  Federal  Family  Education 
Loan  (FFEL)  Program  regulations.  The 
FFEL  Program  consists  of  the  Federal 
Stafford.  Federal  Supplemental  Loans 
for  Students  (SLS),  Federal  PLUS,  and 
the  Federal  Consolidation  Loan 
Progrynis.  These  amendments  are 
needed  to  implement  certain  changes 
made  to  the  Higher  Education  Act  of 
1965,  as  amended  (HEA),  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  enacted  August  10, 1993.  and  by 
the  Higher  Education  Technical 
Amendments  of  1993.  enacted 
December  20. 1993.  The  proposed 
regulations  would  also  amend  the  FFEL 
Program  regulations  to  permit  a  lender 
to  issue  a  "master  check"  to  an 
institution  for  purposes  of  disbursing 
Federal  Stafford  loan  proceeds  to  an 
institution,  to  prohibit  a  subsequent 
holder  of  a  loan  to  bill  the  Secretary  for 
any  applicablie  interest  beneHts  o> 
special  allowance  on  a  loan  for  which 
origination  fees  have  not  been  paid,  and 
to  limit  the  collection  charges  that  may 
be  assessed  a  borrower  with  a  defaulted 
loan  that  is  paid  ofl'  through  loon 
consolidation.  The  proposed  regulations 
would  implement  section  428(n)  of  the 
HEA  as  amended  by  OBRA  which 
requires  a  State  to  share  the  costs  of 
defaulted  Federal  Stafford  and  Federal 
S1.S  Irr.ns  with  the  Federal  goverument. 
DATES:  Comments  must  be  rficeivod  on 
or  before  November  14, 1994. 
ADDRESSES:  All  comments  concerning 
thnse  proposed  regulations  should  be 
addressed  to  Ms.  Patricia  Newcombe, 
Chief,  Federal  Family  Education  Loan 
Program  Section,  Loans  Branch.  tJ.S. 
Departme.nl  of  Education.  fiOO 
Independence  Avenue,  SW.,  room^4ain. 
Regional  Oifice  Building  3,  Washington, 
DC  20202-5343.  Comments  may  ajso  hf 
sent  through  the  intomrt  to  "FFEI/— 
OBRA@ed.gov." 

A  copy  o!  any  comments  thiU  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Man.agement  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Ad 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  .Mr 
Douglas  D.  Laine.  Program  Specialist, 
Federal  Family  Education  Loan  Program 


f  ection.  Loans  Branch,  U.S.  Department 
( f  Education,  600  Independence 
J  venue,  SW.,  room  4310,  Regional 
(  iffice  Building  3.  Washington,  EJC 

2  0202-5343,  telephone:  (202)  708-8242, 
I  idividuals  who  use  a 

t  ilecommunications  device  for  the  deaf 
(  T)D)  may  call  the  Federal  Infuimation 
I  elay, Service  (FIRS)  at  1-800-877-8339 
I:  Btween  8  a.m.  and  8  p.m.,  Eastern  time, 
f  londay  through  Friday. 

{  JPPLEMENTARY  INFORMATION: 

I  ackground 

Ihe  FFEL  Program  regulations  (34 
(  FR  Part  682)  govern  the  Federal 
5  tafford  Loan  Program,  the  Federal  SLS 
F  rcigram,  the  Federal  PLUS  Program, 
a  id  the  Federal  Consolidation  Loan 
F  rogram  (formerly  the  Guaranteed 
f  Indent  Loan  programs). 

The  Secretary  is  proposing  to  revise 

3  4  CFR  Part  682  to  implement  changes 
r  lade  to  the  HEA  by  the  Omnibus 

I  udget  Reconciliation  Act  of  1993 
(  3BRA)  (Pub.  L.  103-66)  and  the  Higher 
I  ducation  Technical  Amendments  of 
1  993  (the  Technical  Amendments)(I^lb 
1 .  103-208).  OBRA  added  section 

4  28(n)  to  the  HEA  to  require  a  State  to 
J  ay  a  fee  to  the  Secretary  based  on  the 
J  tate's  new  FFTl,  loan  volume  and  the 
c  o liars  associated  with  the  most  recent 
c  abort  default  rates  calculated  for 

s  :hools  in  that  State.  This  provision  is 
i  itended  to  encourage  a  State  to  ensiu« 
t  lat  its  educational  institutions  provid(> 
(  uality  services  to  their  students.  A 
i  tate  may  achieve  this  objective  throu^ 
1  censing  and  State  Postsecondary 
I  evirrvv  Entities.  This  provision  is  also 
i  Itended  to  partially  offset  the  cost  to 
t  le  Federal  government  of  paying 
s  udent  loan  default  claims. 

These  proposed  regulation.s  would 
n  so  amend  the  FFEL  Prognjnj 
r  igulations  to  reflect  certain  other 
I  langes  made  to  the  HEA  by  OBRA.  Tbt: 
.'  ecretary  proposes  to  amend  the 
r  >gulations  to  reflect  statutory 
I  rovisions  providing  for  the  payment  of 
1  inder  referral  fees  to  guaranty  agencies, 
t  le  reduction  of  the  rfjinpurance 
c  Dveragf  and  reinsurance  rates  for  a 
f  jar.mty  agency's  losses  on  default 
c  aims  and  the  reduction  of  insurance 
r  average  a  guarnnty  agency  may  pay  on 
<  efault  claims. 

Tiicse  proposed  rttgulations  would 
i  so  amend  the  FFEL  Program 
r  ^gulations  (o  reflect  certain  changet;  to 
t  le  HEA  by  the  Technical  Amendments 
'  hese  changes  require  a  lender  to  rebate 
(  xcess  interest  on  certain  Federal 
i  tafford  loans  to  either  die  borrower  or 
t  le  Secretary  and  require  lenders  to 
c  r)nvt>rl  the  interest  rates  on  certain 


Federal  Stafford  loans  to  a  variable 
Interest  rate. 

These  proposed  regulations  would 
also  amend  the  FFEL  Program 
regulations  to  permit  a  lender  to 
disburse  Federal  Stafford  loan  proceeds 
to  a  school  via  a  master  check.  This 
change  is  needed  to  faciUtate  a  lender's 
ability  to  disburse  Federal  Stafford 
loans.  These  proposed  regulations 
would  also  prohibit  a  subsequent  holder 
of  a  loan  to  bill  the  Secretary  for  any 
applicable  interest  benefits  or  special 
allowance  on  a  loan  for  which 
origination  fees  have  not  been  paid. 
This  change  is  needed  to  ensure  that 
origination  fees  are  paid  on  a  loan  if  the 
loan  is  sold  by  considering  the  loan 
ineligible  for  reinsurance  if  such  fees  are 
not  paid.  These  proposed  regulations 
would  also  limit  the  collection  charges 
that  may  be  assessed  a  borrower  with  a 
defaulted  loan  that  is  paid  off  through 
loan  consolidation.  This  change  will 
encourage  a  borrower  to  get  his  or  her 
loan  out  of  default  for  purposes  of  Tith; 
IV  eligibihty  by  having  it  paid  off 
through  consolidation. 

The  proposed  regulations  would 
delete  current  §  682.407— 
Administrative  Cost  Allowance.for 
Guaranty  Agencies.  This  section  is  no 
longer  needed  because  OBRA  removed 
the  Secretary's  authority  for  paying  an 
administrative  cost  allowance  tn  a 
guaranty  agency  from  the  HEA. 

Proposed  Regulatory  Changes 

The  following  summarizes  the  niajor 
changes  in  this  notice  of  proposed 
rulemaking: 

Section  682.202    Pfirmissihle  charges 
by  lenders  to  bonxjwers. 

The  proposed  regulations  would 
lmj)lcment  the  requirements  of  section 
427A(i)  of  the  HEA  as  amended  by  the 
Technical  Amendments.  The  changes  in 
this  set.tion  reflect  the  new  statutory 
language  that  requires  lenders  to  return 
excess  interest  to  certain  Stafford  l(»an 
borrowers  or  the  Secretary  and  requires 
the  conversion  of  the  interest  rate  on 
certain  Federal  Stafford  loans  to  a 
vari«)b!e  interest  rate. 

Section  632.207    Due  diUjienre  iu 
disbursing  a  loan. 

The  proposf'd  regulations  would 
extend  a  provision  of  the  FFEL  Program 
reguldtions  that  were  published  on  jum; 
28, 1994  (59  FR  33334)  that  permitted 
the  use  of  a  master  check  for  purposes 
of  disbursing  PLUS  loans  to  the  FeilerHl 
Stafford  loan  programs.  This  proposi^d 
rule  would  allow  a  lender  to  use  a 
master  check  to  disburse  Federal 
Stafford  loans,  thereby  facilitating  their 
disbursement.  A  "master  f:heck"  is  a 


check  representing  the  disbursement  of 
loan  proceeds  for  more  than  one 
borrower.  If  a  master  check  is  used,  the 
lender  must  provide  the  school  with  a 
list  of  the  borrower's  names,  social 
seciuity  niunbers,  and  the  loan  amounts 
disbursed  through  the  master  check. 
The  proposed  r^idations  would  also 
require  a  lender  to  provide  a  school 
'  with  a  list  of  the  borrowers'  names, 
social  security  numbers,  and  the  loan 
amounts  if  the  loans  are  disbursed  by 
electronic  funds  transfer. 

Section  632.305    Procedures  for 
.  payment  of  interest  benefits  and  special 
allowance. 

The  proposed  regulations  would 
amend  the  FFEL  Program  regulations  to 
require  an  originating  lender  to  pay 
origination  fees  to  the  Secretary.  In 
many  cases,  the  Secretary  is  not 
recovering  the  origination  feas  from  the 
originating  lender  or  any  subsequent 
holder  of  a  loan  when  the  loan  is  sold. 
A  June  1994  report  conducted  by  the 
General  Accounting  Office  and  the 
Offico  of  the  Inspector  Gerieral  (GAO/ 
AIMD-94-131  and  ACN  17-30302)  has 
identified  this  as  a  potentially  serious 
area  of  abuse  that  may  be  costing  the 
Department  a  significant  amount  of 
money.  The  Secretary  has  decided  that 
regulatory  controls  are  needed  to  help 
reduce  the  incidence  of  abuse  in  this 
area.  Therefore,  in  addition  to  the 
proposed  rule  that  would  require  the 
originating  lender  to  pay  origination 
fees,  the  proposed  regulations  would 
also  prevent  a  subsequent  holder  of  a 
loan  for  which  the  origination  fees  were 
not  paid  from  receiving  any  interest 
benefits  or  special  allowance  on  that 
loan,  or  a  guaranty  agency  from 
receiving  reinsurance  payments  from 
the  Secretary  on  that  loan,  imtil  the 
origination  fees  have  been  paid. 

Section  682.401     Basic  program 
agreement. 

The  proposed  regulations  are  needed 
to  implement  section  428(e)  of  the  HEA. 
Under  this  section,  the  Secretary  will 
pay  a  lender  referral  fee  to  each 
guaranty  agency  with  whom  the 
Secretary  has  a  lender  referral 
agreement  in  an  amotmt  equal  to  0.5 
percent  of  the  principal  amoimt  of  a 
loan  made  as  a  result  of  the  agency's 
referral  services. 

The  proposed  regulations  would  also 
change  the  regulations  to  reflect  a 
change  made  by  OBRA  to  section 
428(b)(1)(G)  of  the  HEA  that  Hmits  a 
guaranty  agency  to  paying  98  percent  of 
the  unpaid  principal  balance  of  each 
loan  on  default  claims  on  loans 
disbursed  on  or  after  October  1. 1993. 


The  proposed  regulations  would  add 
a  new  paragraph  to  the  regulations  that 
would  hmit  the  amount  of  collection 
charges  and  late  fees  a  guaranty  agency 
may  guarantee  when  a  defaulted  loan  is 
consolidated.  Under  the  proposed 
regulations,  a  guaranty  agency  may  not 
guarantee  a  consolidation  loan  that 
includes  a  defaulted  loan  if  the 
collection  fees  and  late  charges  assessed 
the  borrower  on  the  defaulted  loan 
being  consolidated  exceeds  18.5  percent 
of  the  outstanding  principal  and  interest 
on  the  defaulted  loan  at  the  time  the 
pay-off  amount  of  the  loan  is  certified  to 
the  consolidating  lender.  The  Secretary 
is  proposing  this  provision  to  limit  the 
amount  of  collection  fees  and  late 
charges  that  a  borrower  may  be  liable  for 
on  a  defaulted  FFEL  Program  loan  if 
such  loan  is  consolidated.  Because 
collection  charges  and  late  fees  may  be 
as  high  as  42  percent  of  the  outstanding 
principal  and  interest  of  a  defaulted 
loan,  the  Secretary  is  proposing  this 
limitation  to  encourage  a  borrower  to 
pay  off  a  defaulted  loan  through  loan 
consolidation  and  bring  the  loan  out  of 
default  for  purposes  of  title  IV 
eligibility. 

Section  682.404     Federal  reinsurance 
agreement. 

The  proposed  regulations  would 
amend  this  section  of  the  regulations  to 
reflect  a  change  made  by  OBRA  to 
section  428(c)(1)  of  the  HEA  that 
reduces  the  percentages  the  Secretary 
will  reinsure  on  a  guaranty  agency's 
defauh  claims  on  loans  made  on  or  after 
October  1, 1993  from  100.  90,  and  80 
percent  to  98.  88,  and  78  percent, 
respectively,  with  two  exceptions.  First, 
the  Secretary  will  reinsure  loans  at  100. 
90.  or  80  percent  that  are  transferred 
from  an  insolvent  guaranty  agency  or 
from  an  agency  that  withdraws  its 
participation  in  the  FFEL  Program, 
under  a  plan  approved  by  the  Secretar>'. 
Second,  the  Secretary  will  provide  100 
percent  reinsurance  for  loans  made 
under  an  approved  lender-of-last-resort 
program. 

Section  682.418    State  share  of  default 
costs. 

This  proposed  rule  would  add  a  new 
§  682.418  to  the  FFEL  Program 
regulations  to  implement  a  change  made 
by  OBRA  to  section  428(n)  of  the  Higher 
Education  Act  of  1965  (HEA).  This 
provision  requires  a  State  to  pay  a  fee 
to  the  Secretary  if  a  school  located  in 
that  State  has  a  cohort  defeult  rate  that 
exceeds  20  percent  The  purpose  of  this 
fee  is  to  partially  offset  the  cost  to  the 
Federal  government  of  paying  default 
claims  on  FFEL  Program  loans  by 
requiring  a  State  to  share  the  cost  of 


defaults  by  student  borrowers  attending 
schools  in  the  State.  A  State  will  be 
required  to  pay  the  fee  to  the  Secretary 
within  60  days  after  the  date  it  is 
notified  by  the  Secretary  of  the  fee  it 
must  pay. 

Section  428(n)  mandates  a  formula  for 
the  Secretary  to  use  to  determine  the 
amount  of  the  State's  fee.  The  State's  fee 
is  calculated  by  multiplying  the  State's 
new  loan  volume  for  FFEL  Program 
loans  for  all  schools  in  the  State  for  the 
current  fiscal  year  by  12.5  percent,  and 
multiplying  that  resuU  by  the  sum  of  the 
amounts  calculated  as  explained  in  the 
following  paragraph  for  each  school  in 
the  State  with  a  cohort  default  rate  that 
exceeds  20  percent,  that  resuU  is  then 
divided  by  the  amount  of  loan  volume 
attributable  to  current  and  former 
students  of  schools  in  that  State  who 
entered  repayment  during  the  fiscal  year 
used  in  calculating  the  cohort  default 
rates.  Under  section  428(n),  the  amount 
by  which  the  State's  new  loan  volume 
is  multiplied  increases  from  12.5 
percent  to  20  percent  in  fiscal  year  1996 
and  to  50  percent  in  fiscal  year  1997  and 
succeeding  fiscal  years. 

The  amount  by  which  a  school 
exceeds  the  20  percent  default  standard 
for  this  calculation  is  the  amount  of  loan 
volume  in  default  for  the  cohort  default 
rate  for  the  school  minus  20  percent  of 
the  loans  attributable  to  current  and 
former  students  of  the  school  who 
entered  repayment  during  the  fiscal  year 
used  in  calculating  the  cohort  default 
rate. 

The  statutory  requirements  are  more 
clearly  represented  using  the  followihg 
formula: 

New  Loan  VolumexO.125  x  {[A-(B  x 

■  2)1  ^C} 

A=Dollars  in  default  attributed  to  the 
cohort  default  rate  for  all  schools  in 
the  State  that  have  rates  that  exceed 
20  percent. 
B=Dollars  entering  repayment  attributed 
to  the  cohort  default  rate  for  all 
schools  in  the  State  that  have  rates 
that  exceed  20  percent. 
C=Dollars  entering  repayment  attributed 
to  the  cohort  default  rate  for  all 
schools  in  the  State. 
The  Secretary  is  considering  the 
following  approaches  to  implement  the 
formula  and  is  interested  in  public 
comment  as  to  which  approach  would 
best  implement  the  statute.  The 
language  in  the  statute  indicates  that  the 
fee  structure  should  be  calculated  using 
the  new  loan  volume  attributable  to  all 
institutions  in  the  State  for  the  current 
fiscal  year.  However,  the  Secretary  will 
not  know  the  final  new  loan  volume 
data  for  a  fiscal  year  until  after  the  fiscal 
year  has  ended.  The  Secretary  has 
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identified  the  following  two  options  to 
implement  the  statute:  (1)  to  use  the 
new  loan  volume  for  the  fiscal  year  that 
-precedes  the  fiscal  year  in  which  the  fee 
is  determined;  or  (2)  to  estimate  the  new 
loan  volume  for  the  fiscal  year  during 
which  the  State  is  assessed  a  fee.  Also, 
because  the  time  of  the  year  the 
Secretary  will  be  determining  the  fct^ 
coincides  with  the  time  of  the  year 
cohort  default  rates  are  generally 
determined,  the  Secretary  may  be 
presented  with  the  opportunity  to  use 
eitherthe  cohort  default  rales  that  are 
currently  being  issued,  or  the  rates  that 
were  issued  the  previous  year.  Schools 
would  have  had  the  chance  to  appeal 
the  rates  that  were  issued  in  the 
previous  year  based  on  inaccurate  data, 
while  the  newer  rates  will  more  likely 
reflect  the  school's  current  situation. 
The  Secretary  is  interested  in  comments 
regarding  which  rate  should  be  used  if 
this  situation  arises. 

The  following  example  illustrates  the 
application  of  the  statutory  formula  and 
the  resulting  fee  a  State  would  be 
required  to  pay.  If  the  new  loan  volume 
for  a  State  is  $100  million  and  $40 
million  of  Stafford  and  SLS  loans 
entered  repayment  during  the  fiscal  year 
used  for  the  relevant  cohort  default 
rates,  and  the  dollars  associated  with 
the  default  rates  of  the  schools  in  the 
State  with  cohort  default  rates  above  20 
percent  is  $10  million  entering 
repayment  and  $4  million  entering 
default,  the  State  would  pay  $625,000  as 
a  default  offset  fee  for  fiscal  year  1995. 
$100m  X  12.5%  X  {l$4m  -  ($10m  x  .2)1 
-!-$40m}=  $625,000 

A  State  may  charge  a  fee  to  schools 
located  in  the  State  that  participate  in 
the  FFEL  Program  to  defray  the  fee 
assessed  the  State  by  the  Secretary.  As 
required  by  the  statute,  the  State's  fee 
structure  must  be  approved  by  the 
Secretary  and  be  based  on  the 
relationship  of  the  schools  cohort 
default  rate  to  the  default  fee  assessed 
the  State  by  the  Secretary.  A  State  mav 
not  develop  its  fee  structure  so  that  a 
school  is  assessed  a  fee  by  a  State  that 
is  greater  than  that  school's  contribution 
to  the  fee  the  State  is  required  to  pav  the 
Secretary.  The  State's  school  fee 
payment  structure  must  also  include  a 
procedure  by  which  a  school  with  a 
high  cohort  default  rate  may  be 
exempted  from  payment  of  the  fee  if  the 
school  can  demonstrate  to  the 
satisfaction  of  the  State  that  exceptional 
mitigating  circumstances  contributed  to 
its  cohort  default  rate.  A  State  must 
provide  a  school  a  reasonable  amount  of 
time  fromlhe  date  it  notifies  the  school 
that  it  is  being  assessed  a  fee  under  this 
provision  to  either  pay  the  fee  or  submit 
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n  appeal,  with  appropriate 
iocumentation  that  demonstrates  that 
xceptional  mitigating  circumstances 
ontributed  to  its  cohort  default  rate, 
'he  Secretary  is  particularly  interested 
n  knowing  if  the  public  believes  it 
vould  be  appropriate  for  the  Secretary 
o  provide  regulatory  guidance  with 
i.'spect  to  the  exceptional  mitigating 
ircumstances  a  State  may  select.  The 
!ecretary  also  is  interested  in  knowing 
f  the  public  believes  the  following 
riteria  would  assist  the  States  in 
evaloping  their  exceptional  mitigating 
ircumstances: 

(1)  The  completion  and  job  placement 
ales  of  Stafford  and  SLS  loan  borrowers 
t  the  school  whose  loans  entered 
epayment  during  the  fiscal  year  used 

jr  calculating  the  schools  cohort 
efault  rate; 

(2)  The  regional  or  State 
inemployment  rates  during  the  fiscal 
ear  used  for  calculating  the  school's 
ohort  default  rate  and  during  thr 
ubsequent  fiscal  year; 

(3)  "The  income  level  of  formet 
Stafford  and  SLS  loan  borrowers  at  the 
chool  whose  loans  entered  repayment 
uring  the  fiscal  year  used-for 
alculating  the  school's  cohort  default 
ate  and  during  subsequent  fiscal  vear; 

(4)  The  exceptional  mitigating 
ircumstances  criteria  currently 
Rflected  in  34  CFR  668.1 7(d)(ii)'undeT 
tfhich  a  school  may  appeal  its  loss  of 
ligibility  to  participate  in  the  FFEL 
'rogram; 

(5)  The  school's  status  as  a 
listorically  Black  College  and 
Jniversity,  a  Tribally  Controlled 
Community  College  under  section 
(a)(4)  of  the  Tribally  Controlled 
Community  College  Assistance  Act  of 
978,  and  a  Navajo  Community  College 
inder  the  Navajo  Community  College 

iLCt. 

The  Secretary  is  particularly 
nterested  in  receiving  public  comment 
m  these  criteria  as  well  as  other  criteria 
he  public  believes  may  assist  a  State  in 
eveloping  its  exceptional  mitigating 
ircumstances. 

A  State  may  not  attempt  to  collect  a 
ee  from  a  school  under  these 
egulations  during  the  school's  appeal  of 
he  fee  to  the  State  or  if  the  school 
atisfactorily  demonstrates  to  the  State 
lat  exceptional  mitigating 
ircumstances  contributed  to  its  cohort 
ofault  rate. 

The  Secretary  is  interested  to  know  if 
le  public  believes  that  the  State  should 
e  responsible  in  whole,  or  in  part,  for 
le  portion  of  the  State's  fee  that  is 
ttributed  to:  (1)  the  fees  that  are 
ttributed  to  a  school  that  has  closed  or 
lo  longer  participates  in  the  FFEL 
'rogram;  (2)  the  fees  attributed  to 


schools  that  meet  the  exceptional 
mitigating  circumstances  standards 
established  by  the  State;  and,  (3)  the  fees 
attributed  to  Historically  Black  Collegi-s 
and  Universities,  tribally  controlled 
community  colleges,  and  Navajo 
Community  Colleges  that  are  exempt 
from  losing  eligibility  to  participate  in 
the  E;FEL  Program  under  section 
435(a)(2)  of  the  HEA.  if  it  is  determined 
that  such  schools  are  not  responsible  for 
their  contribution  to  the  States  fee. 

Executive  Order  12866 

1.  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  bt'en 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  fhe 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
proposed  regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretarv 
to  be  necessary  for  administering  the 
Title  IV.  HEA  programs  effectively  and 
efficiently.  Burdens  specifically 
associated  with  information  collection 
requirements,  if  any,  are  explained 
elsewhere  in  this  preamble  under  the 
heading  of  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  goverrunental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866. 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  Title  IV,  HEA  programs. 

2.  Clarity  of  the  Regulations 

Executive  order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Arc 
the  requirements  in  the  regulations 
clearly  stated?  (2)  Do  the  regulations 
contain  technical  terms  or  other 
wording  that  interferes  with  thnii 


clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  heachngs,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example, 
§682.410  Fiscal,  administrative  and 
enforcement  requirements.)  (4)  Is  the 
description  of  the  proposed  regulations 
in  the  "Supplementary  Information" 
section  of  this  preamble  helpful  in  the 
understanding  of  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  proposed 
regulations  easier  to  imderstand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
whether  these  proposed  regulations  are 
easy  to  understand  should  also  be  sent 
to  Stanley  Cohen,  Regulations  Quality 
Officer,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW.,  (Room 
5100  FB-10),  Washington,  D.C.  20202. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Certain  reporting,  recordkeeping,  and 
compliance  requirements  are  imposed 
on  guaranty  agencies,  lenders,  schools, 
and  States  by  the  regulations.  These 
requirements,  however,  would  not  have 
a  significant  impact  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision. 

Paperwork  Reduction  Act  of  1980 

There  are  no  information  collection 
requirements  contained  in  these 
proposed  regulations. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
All  comments  submitted  in  response  to 
these  proposed  regulations  wall  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4310.  Regional  Office  Building  3,  7th 
and  D  Streets,  SW..  Washington,  DC. 
between  the  houis  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 


any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education.  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032.  Federal  Family  Education 
Lx}an  Program) 

Dated:  September  30. 1994. 

Richard  W.  Riley. 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
682  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAMS 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2, 
unless  otherwise  noted. 

2.  Section  682.202  is  amended  adding 
hew  paragraphs  (a)(6)  and  (a)(7)  to  read 
as  follows: 

§  682.202    Permissible  charges  by  lenders 
-to  borrowers.  • 

*        *        •        •        * 

(a)  •  •  • 

(6)  Refund  of  excess  interest  paid  on 
Stafford  loans. 

(i)  For  a  loan  with  an  applicable 
interest  rate  of  10  percent  made  prior  to 
July  23, 1992.  and  for  a  loan  with  an 
applicable  interest  rate  of  10  percent 
made  from  July  23, 1992  through 
September  30. 1992,  to  a  borrower  with 
no  outstanding  FFEL  Program  loans — 

(A)  If  during  any  calendar  quarter,  the 
sum  of  the  average  of  the  bond 
equivalent  rates  of  the  91-day  Treasury 
bills  auctioned  for  that  quarter,  plus 
3.25  percent,  is  less  than  10  percent,  the 
lender  shall  calculate  an  adjustment  and 
credit  the  adjustment  as  specified  imder 
paragraph  (ci)(6)(i)(B)  of  this  section  if 
the  borrower's  accoimt  is  not  more  than 
30  days  delinquent  on  December  31. 
The  amount  of  the  adjustment  for  a 
calendar  quarter  is  equal  to— 

(2)  10  percent  minus  the  sum  of  the 
average  of  the  bond  equivalent  rates  of 
the  91-day  Treasury  bills  auctioned  for 
the  applicable  quarter  plus  3.25  percent; 

(2)  Multiplied  by  the  average  daily 
principal  balance  of  the  loan  (not 
including  unearned  interest  added  to 
principal):  and 

(3)  Divided  by  4; 

(B)  No  later  than  30  calendar  days 
after  the  end  of  the  calendar  year,  the 
holder  of  the  loan  shall  credit  any 


amounts  computed  under  paragraph 
(a)(6)(i)(A)  of  this  section  to — 

(1)  The  Secretary,  for  amounts  paid 
during  any  period  in  which  the 
borrower  is  eligible  for  interest  benefits; 

(2)  The  borrower's  account  to  reduce 
the  outstanding  principal  balance  as  of 
the  date  the  holder  adjusts  the 
borrower's  account,  provided  that  the 
borrower's  account  was  not  more  than 
30  days  delinquent  on  that  December 
31;  or 

(5)  The  Secretary,  for  a  borrower  who 
on  the  last  day  of  the  calendar  year  is 
delinquent  for  more  than  30  days. 

(ii)  For  a  fixed  interest  rate  loan  made 
on  or  after  July  23, 1992  to  a  borrower 
with  an  outstanding  FFEL  Program 
loan — 

(A)  If  during  any  calendar  quarter,  the 
sum  of  the  average  of  the  bond 
equivalent  rates  of  the  91-day  Treasury 
bills  auctioned  for  that  quarter,  plus 
3.10  percent,  is  less  than  the  apphcable 
interest  rate,  the  lender  shall  calculate 
an  adjustment  and  credit  the  adjustment 
to  reduce  the  average  daily  principal 
balance  of  the  loan  as  specified  under 
paragraph  (a)(6)(ii)(C)  (rfthis  section  if 
the  borrower's  account  is  not  more  than 
30  days  delinquent  on  December  31. 
The  amount  of  an  adjustment  for  a 
calendar  quarter  is  equal  to— 

(1)  The  applicable  interest  rate  minus 
the  sum  of  the  average  of  the  bond 
equivalent  rates  of  the  91 -day  Treasury 
bills  auctioned  for  the  applicable 
quarter  plus  3.10  percent; 

(2)  Multiphed  by  the  outstanding 
principal  balance  of  the  loan  (not 
including  unearned  interest  added  to 
principal);  and 

(3)  Divided  by  4; 

(B)  For  any  quarter  or  portion  thereof 
that  the  Secretary  was  obligated  to  pay 
interest  subsidy  on  behalf  of  the 
borrower,  the  holder  of  the  loan  shall 
refund  to  the  Secretary,  no  later  than  the 
end  of  the  following  quarter,  any  excess 
interest  calculated  in  accordance  with 
paragraph  (a)(6)(ii)(A)  of  this  section; 

(C)  For  any  other  quarter,  the  holder 
of  the  loan  shall,  wdthin  30  days  of  the 
end  of  the  calendar  year,  reduce  the 
borrower's  outstanding  principal  by  the 
amount  of  excess  interest  calculated 
under  paragraph  (a)(6)(ii)(A)  of  this 
section,  provided  that  the  borrower's 
account  was  not  more  than  30  days 
delinquent  as  of  December  31; 

(D)  For  a  borrower  who  on  the  last 
day  of  the  calendar  year  is  deUnquent 
for  more  than  30  days,  any  excess 
interest  calculated  shall  be  refunded  to 
the  Secretary;  and 

(E)  Notwithstanding  paragraphs 
(a)(6)(ii)  (B).  (C),  and  (D)  of  this  section, 
if  the  loan  was  disbursed  diuing  a  j 
quarter,  the  amount  of  any  adjustment 
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refunded  to  the  Secretary  or  credited  to 
the  borrower  for  that  quarter  shall  be 
prorated  accordingly. 

(7)  Conversion  to  Variable  Rate,  (i)  A 
lender  or  holder  shall  convert  the 
interest  rale  on  a  loan  under  paragraphs 
(a)(6)  (i)  or  (ii)  of  this  section  to  a 
variable  rate. 

(ii)  The  applicable  interest  rate  for 
each  12-month  period  beginning  on  July 
1  and  ending  on  June  1  preceding  each 
12-month  period  is  equal  to  the  sum 
of-^ 

(A)  The  bond  equivalent  rate  of  the 
91-day  Treasury  bills  auctioned  at  the 
final  auction  prior  t6  June  1;  and 

(B)  3.25  percent  in  the  case  of  a  loan 
described  in  paragraph  (a)(6)(i)  of  this 
section  or  3.10  percent  in  the  case  of  a 
loan  described  in  paragraph  (a)(6)(ii)  of 
this  section. 

(iii)  (A)  In  connection  with  the 
conversion  specified  in  paragraph 
(a)(6)(ii)  of  this  section  for  any  period 
prior  to  the  conversion  for  which  a 
rebate  has  not  been  provided  under 
paragraph  (a)(6)  of  this  section,  a  lender 
or  holder  shall  convert  the  interest  rate 
to  a  variable  rate. 

(B)  The  interest  rate  for  each  period 
shall  be  reset  quarterly  and  the 
applicable  interest  rate  for  the  quarter  or 
portion  shall  equal  the  sum  of— 

(J)  The  average  of  the  bond  equivalent 
rates  of  91-day  Treasury  bills  auctioned 
for  (he  preceding  3-month  period;  and 

[2)  3.25  percent  in  the  case  of  loans 
as  speciHed  under  paragraph  {a)(6)(i)  of 
this  section  or  3.10  percent  in -the  case 
of  loans  as  specified  under  paragraph 
(a)(6)(ii)  of  this  section. 

(iv)  (A)  The  holder  of  a  loan  being 
converted  under  paragraph  (a)(7)(iii)(A) 
of  this  section  shall  complete  such 
conversion  on  or  before  January  1,  1995. 

(B)  The  holder  shall,  not  later  than  30 
days  prior  to  the  conversion  provide  the 
borrower  with — 

{!)  A  notice  informing  the  borrower 
that  the  loan  is  being  converted  to  a 
variable  interest  rate; 

(2)  A  description  of  the  rate  to  the 
borrower; 

[3]  The  current  interest  rate;  and 

(4)  An  explanation  that  the  variable 
rate  will  provide  a  substantially 
equivalent  benefit  as  the  adjustment 
otherwise  provided  under  paragraph 
(a)(6)  of  this  section. 

(iv)  The  notice  may  be  provided  as 
part  of  the  disclosure  requirement  as 
specified  under  §  682.205. 

(v)  The  interest  rate  as  calculated 
under  this  paragraph  may  not  exceed 
the  maximum  interest  rate  applicable  to 
the  loan  prior  to  the  conversion. 
*        •        •        •        • 

3.  Section  682.207  is  amended  by 
removing  the  word  "or"  at  the  end  of 
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paragraph  (b)(l)(ii)(A);  removing  the 
semicolon  at  the  end  of  paragraph 
(b)(l)(ii)(B),  and  adding,  in  its  place,  a 
period  and  a  new  sentence;  and  by 
adding  a  new  paragraph  (b)(l)(ii)('C)  to 
read  as  follows: 

§  682.207    Due  diligence  in  disbursing  a 
loan. 

«        *        *        «        « 

(b)(1)  *  •  • 
(ii)  •  *  * 

(B)  *  *  *  A  disbursement  made  by 
electronic  funds  transfer  must  be 
accompanied  by  a  list  of  the  names, 
social  security  numbers,  and  loan 
amounts  of  the  borrowers  who  are 
receiving  a  portion  of  the  disbursement; 
or 

(C)  A  master  check  from  (he  lender  to 
the  eligible  institution  to  a  separate 
account  maintained  by  the  school  as 
trustee  for  the  lender.  A  disbursement 
made  by  a  master  check  must  be 
accompanied  by  a  list  of  the  names, 
social  security  numbers,  and  loan 
amounts  of  the  borrowers  who  are 
receiving  a  portion  of  the  disbursement; 

*  -     *        *        »        * 

4.  Sec(ion  682.305  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  682.305    Procedures  lor  payment  of 
interest  benefits  and  special  allowance. 

(a)  *  *  * 

(4)  If  an  originating  lender  sells  or 
otherwise  transfers  a  loan  to  a  new 
holder,  the  originating  lender  remains 
liable  to  the  Secretary  for  payment  of 
the  origination  fees.  The  Secretary  will 
not  pay  interest  benefits  or  special 
allowance  to  the  new  holder  or  pay 
reinsurance  to  the  guaranty  agency  until 
the  origination  fees  are  paid  to  the 
Secretary. 

♦  •        *        •        •  "" 

5.  Section  682.401  is  amended  by 
adding  new  paragraphs  {b)(10)(iii)'and 
(b)(27);  and  by  revising  paragraph 
(b)(l 3)  to  read  as  follows: 

§  682.401    Basic  program  agreement. 

•  *         «         »         . 

(b)  *  *  • 
(10)  *  *  • 

(iii)  The  Secretary  will  pay  a  lender 
referral  fee  to  each  guaranty  agency  with 
whom  the  Secretary  has  a  lender  referral 
agreement,  an  amount  equal  to  0.5 
percent  of  the  principal  amount  of  a 
loan  made  ai  a  result  of  the  agency's 
referral  service. 

*        •        »        * 

(13)  Guaranty  liability.  The  guaranty 
agency  shall  guarantee — 

(A)  100  percent  of  the  unpaid 
principal  balance  of  each  loan 
guaranteed  for  loans  disbursed  before 
October  1, 1993;  and 


(B)  Not  more  than  98  percent  of  the 
unpaid  principal  balance  of  each  loan 
guaranteed  for  loans  disbursed  on  or 
after  October  1,1993. 

*        *        »        •        » 

(27)  Collection  Charges  and  Late  Fef^s 
on  Defaulted  FFEL  loans  being 
Consolidated.  A  guaranty  agency  mav 
not  guarantee  collection  charges  or  late 
fees  that  exceed  18.5  percent  of  the 
outstanding  principal  and  interest  on  a 
defaulted  FFEL  Program  loan  that  is 
included  in  a  Federal  Consolidation 
loan. 
»         »         «         «        , 

6.  Section  682:404  is  amended  bv 
revising  paragraphs  (a)(1),  (b)(1),  and 
(b)(2).  by  removing  paragraph  (b)(4).  and 
by  redesignating  paragraph  (b)(5)  as 
paragraph  (b)(4). 

§  682.404    Federal  reinsurance  agreement. 

(a)  General.  (l)(i)  The  Secretary  may 
enter  into  a  reinsurance  agreement  with 
a  guaranty  agency  that  has  a  basic 
program  agreement.  Except  as  provided 
in  paragraph  (b)  of  this  section,  under  a 
reinsurance  agreement  the  Secretary 
reimburses  the  guaranty  agency  for  98 
percent  of  its  losses  on  default  claim 
payments  to  lenders. 

(ii)  Notwithstanding  paragraph 
(a)(l  )(i)  of  this  section,  the  Secretary 
reimburses  a  guaranty  agency  for  100 
percent  of  its  losses  on  default  claim 
payments — 

(A)  For  loans  made  prior  to  Ortober 
1,  1993; 

(B)  For  loans  made  under  an  approved 
lender-of-last-resort  program; 

(C)  For  loans  transferred  under  a  plan 
approved  by  the  Secretary  from  an 
insolvent  guaranty  agency  or  a  guaranty 
agency  that  withdraws  its  participation 
in  the  FFEL  Program; 

(D)  For  a  guaranty  agency  that  enten-i! 
into  a  basic  program  agreement  under 
section  428(b)  of  the  Act  after 
September  30,  1976.  or  was  not  actively 
carrying  on  a  loan  guarantee  program 
covered  by  a  basic  program  agreement 
on  October  1. 1976  for  five  consecutive 
fiscal  years  beginning  with  the  first  vear 
of  its  operation. 

*         *         »         »         • 

(b)  *  *  * 

(1)  If  the  total  of  reinsurance  claims 
paid  by  the  Secretary  to  a  guaranty 
agency  during  any  fiscal  year  reaches  5 
percent  of  the  amount  of  loans  in 
repaymen(  at  the  end  of  the  preceding 
fiscal  year,  the  Secretary's  reinsurance 
payment  on  a  default  claim 
subsequently  paid  by  the  guaranty 
agency  during  that  fiscal  year  equals— 

(i)  90  percent  of  its  losses  for  loans 
made  before  October  1, 1993  or 
(ransferred  under  a  plan  approved  by 
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the  Secre(ary  from  an  insolvent  guaranty 
agency  or  a  guaranty  agency  that 
withdraws  its  participation  in  the  FFEL 
Program;  or 

(ii)  88  percent  of  its  losses  for  loans 
made  on  or  after  October  1, 1993. 

(2)  If  the  total  of  reinsurance  claims 
paid  by  the  Secretary  to  a  guaranty 
agency  during  any  fiscal  year  reaches  9 
percent  of  the  amount  of  loans  in 
repayment  at  the  end  of  the  preceding 
fiscal  year,  the  Secretary's  reinsurance 
payment  on  a  default  claim 
subsequently  paid  by  the  guaranty 
agency  during  that  fiscal  year  equals — 

(i)  80  percent  of  its  losses  for  loans 
made  before  October  1,  1993  or 
transferred  under  a  plan  approved  by 
the  Secretary  from  an  insolvent  guarantv 
agency  or  a  guaranty  agency  that 
withdraws  its  participation  in  the  FFEL 
Program;  or 

(ii)  78  percent  of  its  losses  for  loans 
made  on  or  after  October  1.  1993. 
*        «         •         »         » 

7.  Section  682.407  is  removed  and 
reserved. 

8.  A  new  §682.418  is  added  to  read 
as  follows: 

§  682.41 8    State  Share  of  Default  Ck>sts. 

(a)  State  Fee.  (1)  In  the  case  of  any 
State  in  which  there  are  located  any 
institutions  of  higher  education  that 
have  a  cohort  default  rate  that  exceeds 
20  percent,  the  State  shall  pay  to  the 
Secretary  an  amount  equal  to^ 

(i)  The  new  loan  volume  attributable 
to  all  institutions  in  the  State  for  the 
current  fiscal  year  multiplied  by  the 
percentage  specified  in  paragraph  (b)  of 
this  section,  multiplied  by: 

(ii)  The  quotient  of  the  sum  of  the 
amounts  calculated  under  paragraph  (c) 
of  this  section  for  each  institution  in  the 
State  with  a  cohort  default  rate  that 
exceeds  20  percent,  divided  by: 

(iii)  The  total  amount  of  loan  volume 
attributable  to  current  and  former 
students  of  institutions  located  in  that 
State  entering  repayment  in  the  period 
used  to  calculate  the  cohort  default  rate. 

(2)  A  State  must  pay  the  fee  to  the 
Secretary  under  paragraph  (d)(1)  of  this 


section  within  60  days  after  the  State 
receives  notification  from  the  Secretary 
of  the  fee. 

(b)  Percentage.  For  purposes  of 
paragraph  (a)(l)(i)  of  this  section,  the 
percentage  used  shall  be — 

(1)  12.5  percent  for  fiscal  year  1995; 

(2)  20  percent  for  fiscal  year  1996;  and 

(3)  50  percent  for  fiscal  year  1997  and 
succeeding  fiscal  years. 

^   (c)  Calculation. \l)  For  purposes  of 
paragraph  (a)(l)(ii)  of  this  section,  the 
amount  shall  be  determined  by 
calculating  for  each  applicable 
institution,  the  amount  by  which  the 
loans  received  for  attendance  by  each 
institution's  current  and  former  students 
who — 

(i)  Enter  repayment  during  the  fiscal 
year  used  for  the  calculation  of  the 
cohort  default  rate;  and 

(ii)  Default  before  the  end  of  the 
following  fiscal  year; 

(2)  Exceeds  20  percent  of  the  loans 
received  for  attendance  by  all  the 
current  and. former  students  who  enter 
repayment  during  the  fiscal  year  used 
for  the  calculation  of  the  cohort  default 
rate. 

(d)(1)  School  Fee.  A  State  may  charge 
a  fee  to  an  institution  of  higher 
education  that  participates  in  the  FFEL 
Program  that  is  located  in  its  State 
according  to  a  fee  structure,  approved 
by  the  Secretarj',  that — 

(i)  Is  based  on  the  institution's  cohort 
default  rate  and  the  State's  risk  of  loss; 
and 

(ii)  Includes  procedures  under  which 
a  school  that  is  subject  to  a  fee  under 
paragraph  (d)(1)  of  this  section  may 
appeal  the  fee  if  the  institution  can 
demonstrate  to  the  satisfaction  of  the 
State  that— 

(A)  The  fee  it  is  assessed  by  the  State 
is  greater  than  the  fee  it  is  liable  for 
under  the  fee  structure  established  by 
the  State  and  approved  by  the  Secretary; 
or 

(B)  E.xceptional  mitigating 
circumstances  contributed  to  its  cohort 
default  rate. 

(2)  For  purposes  of  paragraph  (d)(l)(i) 
of  this  section,  the  State  may  not  assess 


a  fee  to  a  school  that  is  greater  than  the 
amount  that  the  school  contributes  to 
the  State's  fee. 

(3)  For  purposes  of  paragraph 
(d)(l)(ii)(B)  of  this  section,  the  State  may 
select  the  exceptional  mitigating 
circumstances  vv-hich  must  be  approved 
by  the  Secretary-  as  part  of  the  State's  fee 
structure  plan  under  section  (d)(1)  of 
this  section. 

(4)  A  State  may  not  assess  a  fee  to  a 
school  under  paragraph  (dj(l)  of  this 
section  until  it  has  received  written 
approval  from  the  Secretary  of  its  fee 
structure  and  the  exceptional  mitigating 
circumstances. 

(5) -A  State  must  provide  a  school  a 
reasonable  amount  of  time  after  the  date 
the  school  receives  notification  from  the 
State  of  the  fee  it  is  being  assessed  bv 
the  State  to  either  pay  the  fee  or — 

(i)  Demonstrate  to  the  State  that  the 
fee  it  is  assessed  by  the  State  is  greater 
than  the  fee  it  is  liable  for  under  the  fee 
structure  established  by  the  State  and 
approved  by  the  Secretary-;  or 

(ii)  Submit  the  documentation  or 
other  evidence  required  by  the  State  to 
demonstrate  that  exceptional  mitigating 
circumstances  contributed  to  its  cohort 
default  rate. 

(6)  A  State  may  not  attempt  to  collect 
a  fee  from  a  school  under  paragraph 
(d)(1)  of  this  section — 

(i)  During  the  timeframes  established 
by  the  State  under  section  (d)(5)  of  this 
section;  and 

(ii)  If  the  school  satisfactorily 
demonstrates  to  the  State  that 
exceptional  mitigating  circumstances 
contributed  to  its  cohort  default  rate. 

(7)  A  school  is  not  exempt  &t>m  a  fee 
under  this  section  if  it  withdraws  its 
participation  in  the  FFEL  Program  after 
receiving  notification  by  a  State  that  it 
is  being  assessed  a  fee  under  paragraph 
(dUD  of  this  section. 

(Authority:  20  U.S.C.  1078) 
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DEPARTMENT  OF  EDUCATION 

Early  Education  Program  for  Children 
With  Disabilities;  Technology, 
Educational  Media,  and  Materials  for 
Individuals  With  Disabilities  Program; 
and  Program  for  Children  and  Youth 
With  Serious  Emotional  Disturisance 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Secretary  announces  final 
priorities  for  three  programs 
administered  by  the  Office  of  Special 
Education  and  Rehabilitative  Services 
(OSERS)  under  the  Individuals  with 
Disabilities  Education  Act.  The 
Secretary  may  use  these  priorities  in 
Fiscal  Year  1995  and  subsequent  years. 
The  Secretary  takes  this  action  to  focus 
Federal  assistance  on  identified  needs  to 
improve  outcomes  for  children  with 
disabilities.  The  final  priorities  are 
Intended  to  ensure  wide  and  effective 
use  of  program  funds. 
EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  laterjf  tlie 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities  call  or  write  the 
Department  of  Education  contact 
person. 

FOB  FURTHER  INFORMATION  CONTACT:  The 
name,  address,  and  telephone  nural)er  of 
the  person  at  the  Department  to  contact 
for  information  on  each  specific  priority 
is  listed  under  that  priority. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  one  final  priority  under 
the  Early  Education  Program  for 
Children  with  Disabifities,  one  final 
priority  under  the  Technology. 
Educational  Media,  and  Materials  for 
Individuals  with  Disabilities  Prt^ram, 
and  or.  i  final  priority  under  the  Program 
for  Children  and  Yo^jfh  with  Serious 
Emotional  Disturbance.  The  purpose  of 
each  program  is  stated  separatHly  under 
the  title  of  that  progra.m. 

On  .■August  1. 1994,  the  Secretary 
published  a  notice  of  proposed 
priorities  for  these  programs  in  th« 
Federal  Register  (59  FR  39234-.392.3r.| 

These  final  priorities  support  the 
National  Educalion  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabihlies  to 
reach  higher  levels  of  af;ademic 
achievement. 

The  publication  of  the>e  final 
priorities  does  no!  preclude  the 
Secretary'  from  proposing  additioiKil 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  these  priorities,  subject 
to  meeting  applicable  rulemaking 
requirements.  Funding  of  particular 
prnJRrts  depends  on  the  availability  of 


funds,  and  the  quahty  of  the 
^applications received.  Further,  priorities 
I  could  be  afTected  by  enactment  of 

legislation  reauthorizing  these 

programs. 

Note:  This  notice  of  rinal  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  tliese  competitioas  is 
published  in  separate  notices  in  tiiis  issue  of 
the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  one  party  submitted 
comments.  The  comments  concerned 
the  priority  titled  "Collaborative 
Research  on  Technology,  Media,  and 
Vlaterials  for  Children  and  Youth  with 
Disabilities"  proposed  luider  the 
Technology,  Educational  Media,  and 
Vlaterials  for  Individuals  with 
3isabiUties  Program.  An  analysts  of  the 
[;omments  and  of  the  changes  in  the 
proposed  priorities  follows.  Technical 
md  other  minor  changes  are  not 
iddressed. 

Comment:  The  commenter  expressed 
concern  that  only  researchers  and 
}ractitioners  are  described  as  actively 
nvolved  in  all  phases  of  the  research 
jndcr  the  priority  titled  "Collaborative 
Research  on  Technology,  Media,  and 
^laterials  for  Children  and  Youth  with 
Disabilities. "  The  commenter  suggested 
hat  the  priority  be  revised  to  include 
amily  members  and  students  with 
lisabilities  as  active  participants  in  the 
wsearch. 

Discussion:  The  Secretary  agrees  that 
:ollaborative  research  means 
)artnerships  between  all  stakeholders, 
nchiding  family  members  and  students 
\ith  disabilities,  and  that  their 
nclusion  is  important  to  reducing  the 
ap  between  research  and  practice. 
Changes:  A  sentence  has  been  added 
o  the  priority  to  emphasize  the 
mportance  of  including  input  from 
amily  members  and  students  with 
lisabilities  in  the  research  project.  The 
lew  sentence  states:  "To  further  reduce 
he  gap  between  research  and  practice. 
projects  are  encouraged  to  include  input 
rom  family  members  and  students  with 
I  isabililios." 
Comment:  Under  the  priority  titled 
Collaborative  Research  on  Technology, 
dedia.  and  Materials  for  Children  and 
outh  with  Disabilities",  the  same 
I  omment«?r  expressed  concern  that  the 
1  nique  needs  of  students  with  cognitive 
(  isabilities  are  too  frequently  not 
(  onsidered.  The  commenter  suggested 
1  lat  projects  should  indicate  how  such 
I  ijscarch  will  benefit  this  population  of 
!  Indents. 

Discussion:  The  priority  as  written 
<  oes  not  preclude  projects  that  focuis  on 


students  with  cognitive  disabilities. 
However,  it  is  the  responsibility  of  the 
appUcant  to  develop  the  project  focus  in 
terms  of  curriculum  areas,  grade/age 
levels,  disabilities,  types  of  services 
provided,  and/or  specific  types  of 
technology,  media  and  materials.  The 
Secretary  does  not  beUeve  it  would  be 
appropriate  to  limit  projects  to  certain 
disability  areas,  but  prefers  to  give 
potential  applicants  the  latitude  to 
include  any  disability. 
Changes:  None. 

Early  Education  Program  for  Children 
With  Disabilities 

Purpose  of  Program-  The  purpose  of 
this  program  is  to  support  activities  that 
are  designed  (a)  to  address  the  special 
ne»;ds  of  children  with  disabilities,  birth 
through  Age  eight,  and  their  families; 
and,  (b)  to  assist  State  and  local  entities 
in  expanding  and  improving  programs 
and  services  for  these  children  and  their 
families. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  appUcations  that 
meet  this  absolute  priority: 

Proposed  Absolute  Priority— Early 
Childhood  Research  Institute:  Follow 
Through 

Background:  This  priority  supports  an 
Early  Childhood  Research  Institute  to 
develop,  evaluate  and  disseminate 
strategies  and  procedures  that  will  mo\« 
the  successful  practices  of  early 
Intervention  and  preschool  programs 
into  the  early  elementary  school  grades. 
These  successful  practices  iqtlude,  but 
are  not  limited  to,  (1)  family-friendly 
and  family-focused  approaches  to 
planning  and  providing  special 
educalion  and  related  services,  (2) 
extensive  parent  involvement  in  service 
planning  and  delivery,  (3)  integrated 
ajid  coordinated  delivery  of  services 
when  multiple  services  are  necessary, 
(4)  multi-disciplinary  input  into  servii  e 
planning  and  dehvery,  (5) 
developmentally  appropriate  services 
delivered  in  ungraded/mixed-age  and 
mixed  ability  group  settings,  and  (6)  a 
pro-active  approach  to  service  planning 
and  delivery  in  which  sen'ices  (e.g., 
team  teaching,  assistive  technology 
applications,  use  of  paraprcfessional"^) 
are  integrated  and  concentrated  t«) 
ensure  that  as  many  children  with 
disabilities  as  possible  successfully 
acquire  critical  skills  taught  in  the 
primar>'  grades  (e.g.,  beginning  literary, 
social  skills)  thai  are  cnicial  to 


children's  progress  and  adjustment  in 
school. 

The  Institute's  research,  development 
and  evaluation  activities  must  (1) 
identify  administrative,  attitudinal,  and 
programmatic  barriers  to  establishing 
these  successful  practices  in 
kindergarten  through  grade  three  (or 
equivalent)  for  children  with  disabilities 
and  their  families;  (2)  develop  and 
evaluate  strategies  and  procedures  that 
are  designed  to  overcome  these  barriers, 
such  as  strategies  parents  can  use  to 
maintain  their  involvement  once  their 
child  reaches  school  age,  and  strategies 
school  personnel  can  use  to  encourage 
and  facilitate  continued  parent 
involvement;  and  (3)  identify  effective 
ways  to  disseminate  the  findings  and 
products  of  the  Institute  so  that 
successful  practices,  or  combinations  of 
practices,  can  be  adopted  easily  by 
school  systems. 

The  Secretary  anticipates  funding  one 
cooperative  agreement  with  a  project 
period  of  up  to  60  months  subject  to  the 
requirements  of  34  CFR  75.253(a)  for 
continuation  awards.  In  determining 
whether  to  continue  the  Institute  for  the 
fourth  and  fifth  years  of  the  project 
period,  the  Secretary,  in  addition  to 
applying  the  requirements  of  34  CFR 
75.253(a],  considers  the 
recommendation  of  a  review  team 
consisting  of  three  experts  selected  by 
the  Secretary.  The  services  of  the  review 
team,  including  a  two-day  visit  to  the 
project,  are  to  be  performed  during  the 
last  half  of  the  Institute's  second  year 
and  may  be  included  in  that  year's 
evaluation  required  under  34  CFR 
75.590. 

Priority:  The  Early  Childhood 
Research  Institute  considered  for 
funding  under  this  priority  must — 

(a)  Conduct  a  program  of  research  that 
addresses  the  issues  identified  above. 

(b)  Identify  specific  strategies  and 
procedures  that  will  be  investigated. 

(c)  Carry  out  the  research  within  a 
conceptual  hamework,  based  on 
previous  research  or  theory,  tliat 
provides  a  basis  for  the  strategies  and 
procedures  to  be  studied,  the  research 
methods  and  instrumentation  that  will 
be  used,  and  the  specific  target 
populations  and  settings  that  will  bo 
studied. 

(d)  Collect,  analyze,  and  report  a 
variety  of  descriptive  and  outcome  data, 
including  (1)  specific  information  on  the 
.settings,  the  service  providers,  the 
children  and  families  targeted  by  the 
institute  (e.g.,  age,  disability,  level  of 
functioning  and  membership  in  a 
special  population,  if  appropriate);  (2) 
multiple,  fiuictional  outcome  data  for 
the  children  and  families  who  are  the 
focus  of  the  strategics  and  procedures; 
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and  (3)  multiple  outcome  data  for  the 
teachers,  administrators,  and  other 
school  staff  involved  in  the  research. 

(e)  Conduct  the  research  in  t^'pical 
school  settings,  including  settings  that 
are,  or  will  be,  implementing  different 
combinations  of  the  successful 
practices. 

(f)  Conduct  the  research  using 
methodological  procedures  that  are 
designed  to  produce  unambiguous 
findings  regarding  the  effects  of  the 
strategies  and  procedures,  as  w^ll  as  any 
findings  on  interaction  effects  between 
particular  strategies  or  procedures  and 
particular  characteristics  of  participants 
or  settings.  These  findings  will  be 
rendered  through  appropriate  sample 
selection  and  adequate  sample  size  to 
permit  use  of  the  findings  in  policy 
analyses. 

(g)  Design  all  activities  in  a  manner 
that  is  likely  to  lead  to  improved 
services  for  children  with  disabilities 
and  their  families,  including  those  who 
are  members  of  cultural,  linguistic,  or 
racial  minority  groups. 

(h)  Develop',  field  test,  and 
disseminate  a  variety  of  products  that 
can  be  used  for  training  and  technical 
assistance  activities  with  policy  makers, 
administrators,  school  board  members, 
parents,  and  service  providers  and  that 
are  likely  to  facilitate  the 
implementation  of  the  successful 
practices  in  early  elementary  school 
settings. 

(i)  Gcrardinate  research  and 
dissemination  activities  with  other 
relevant  efforts  sponsored  by  the  U.S. 
Department  «f  Education,  including 
other  research  institutes,  technical 
assistance  entities,  and  information 
clearinghouses. 

(j)  F^vide  research  training  and 
experience  for  at  least  10  graduate 
students  aimually. 

In  determining  whether  to  continue 
the  Institute  for  the  fourth  and  fifth 
years  of  the  project  period,  in  addition 
to  considering  factors  in  34  CFR 
75.253(a),  the  Secretary  considers  the 
following: 

(a)  The  timeliness  and  effectiveness 
with  which  all  requirements  of  the 
negotiated  cooperative  agreement  have 
been  or  are  being  met  by  the  Institute. 

(b)  The  degree  to  which  the  Institutes 
research  designs  and  methodological 
procedures  demonstrate  the  potential 
for  producing  significant  new 
knowledge  and  products. 

In  order  to  apply  for  funding  for  years 
four  and  five,  the  Institute  must  set 
aside  in  its  budget  for  the  second  year, 
funds  to  cover  costs  associated  with  the 
services  to  be  performed  by  the  review 
team  appointed  by  the  Secretary  to 
evaluate  the  project  in  the  second  year. 


These  funds  are  estimated  to  be 
approximately  $4,000. 

For  Further  Information  Contact:  Gail 
Houle,  U.S.  Department  of  Education, 
Room  4613,  Switzer  Building,  600 
Independence  Avenue,  S.W., 
Washington,  D.C.,  20202-2644. 
Telephone  (202)  205-9045.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8169. 

Program  Avtbority:  20  U.S.C  1423. 

Technology,  Educational  Media,  and 
Materials  for  Individuals  With 
Disabilities  Program 

Purpose  ofProffxun:  The  purpose  of 
this  pn^ram  is  to  support  projects  and 
centers  for  advancing  the  availability, 
quaUty,  use,  and  effectiveness  of 
technology,  educational  media,  and 
materials  in  the  education  of  diildren 
and  youth  with  disabihUes  and  the 
provision  of  early  intervention  services 
to  infants  and  toddlers  with  disabilities. 
In  creating  Part  G  of  the  Individuals 
with  Disabilities  Education  Act, 
Congress  expressed  the  intent  that  the 
projects  and  centers  funded  under  that 
part  should  be  primarily  for  the  purpose 
of  enhancing  research  and  development 
advances  and  efforts  being  undertaken 
by  the  pubUc  or  private  sector,  and  to 
provide  necessary  linkages  to  make 
more  efficient  and  effective  the  flow 
from  research  and  development  to 
application. 

Priority 

Under  34  CFR  75.105|c)(3)  the 
Secretary  gives  an  absolute  preference  to 
apphcations  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Proposed  Absolute  Priority- 
Collaborative  Research  on  Technology. 
Media,  and  Materials  for  Children  and 
Youth  With  Dii,cbi!ities 

Background:  In  1993  an  agenda  was 
developed  for  the  Technology. 
Educational  Media,  and  Materials  fur 
Individuals  with  DisabiUties  Program 
which  set  forth  four  program 
commitments.  These  four  conunitment& 
were  derived  horn  broad-based  input 
from  the  field,  and  together  they 
represent  the  means  by  which  the  Olfice 
of  Special  Education  Programs  intends 
to  advance  the  use  of  technology,  media, 
Hud  meterials  with  students  with 
disabihties.  They  are: 

( 1 )  Enable  the  Learner  Across 
Environments.  This  means  fosteriiig 
instructional  environments,  both  in  ;ind 
out  of  school,  that  use  technology, 
educational  media,  and  materials  to 
enable  students  with  disabilities  to 
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access  knowledge,  develop  skills  and 
problem-solving  strategies,  and  engage 
in  educational  experiences  necessary  for 
their  success  as  adults. 

(2)  Promote  Effective  Policy.  This 
means  policymaking  at  all  levels  in 
government,  schools,  and  business  to 
ensure  accessibility,  availability, 
effective  application,  and  consistent  use 
of  appropriate  technology,  media,  and 
materials. 

(3)  foster  Use  Through  Professional 
Development  This  means  training  and 
supporting  teachers,  administrators, 
parents,  and  related  service  personnel 
on  the  benefits  of  instructional  and 
assistive  technologies  so  that  they  can 
increase  productive  use  of  instructional 
time,  prepare  students  with  disabilities 
for  employment  and  citizenship,  and 
promote  their  intellectual,  ethical, 
cultural,  emotional,  and  physical 
growth. 

(4)  Create  Innovative  Tools.  This 
means  encouraging  development  of 
varied  and  integrated  technologies, 
media,  and  materials  which  open  up 
and  expand  the  lives  of  those  with 
disabilities. 

However,  research  is  needed  on  how 
these  interrelated  commitments  can  be 
applied  in  the  complex  reality  of 
educational  practice.  This  priority 
addresses  that  need  by  supporting 
collaborative  research,  which  means 
research  based  on  a  partnership  between 
researchers  and  practitioners  in  which 
both  are  actively  involved  in  all  phases 
of  the  research — initial  planning  and 
design,  collection  of  information  or 
data,  analysis  of  information  or  data, 
and  reporting  and  dissemination.  This 
research  strategy  is  intended  to  produce 
methodologically  sound  research 
information  that  is  relevant  and 
applicable  to  practice  and  reduces  the 
gap  between  research  and  practice.  To 
further  reduce  the  gap  between  research 
and  pradtice,  projects  are  encouraged  to 
include  input  from  family  members  and 
students  with  disabilities. 

Priority:  The  Assistant  Secretary 
establishes  an  absolute  priority  for 
collaborative  research  projects  that — 

(a)  Formulate  a  research  topic  and 
design  based  on  commitments  (1),  (2), 
and  (3),  as  described  above,  as  they 
relate  to  improving  education  and/or 
related  services  at  the  local  level  for 
students  with  disabilities.  This  priority 
is  not  intended  to  support  projects  that 
are  primarily  engaged  in  product 
development:  thus,  commitment  (4)  may 
be  included  only  as  a  supporting 
activity.  In  formulating  the  research 
topic,  projects  must  develop  a  focus  in 
terms  of  curriculum  areas,  grade/age 
levels,  disabilities,  t}'pes  of  services 
provided,  and/or  specific  types  of 


hnology,  media  and  materials.  In 
rmulating  the  research  design,  projects 
ust  apply  the  standards  for  conducting 
gorous  social  science  research.  The 
llowing  research  topics  are  offered  as 
lustrative  examples' and  do  not 
present  the  full  range  of  possible 
pics.  These  examples  are  broad,  and 
projects  may  opt  for  more  narrow 

uses.  However,  projects  must  address 
1  three  program  commitments — either 

background,  contextual  factors,  or  as 
components  of  interventions  or 

Jianipulations. 
Example  1:  Research  on  how  local 
oUcies  in  schools  and  other  agencies 
jstrict  or  facilitate  the  acquisition  and 
se  of  assistive  devices,  and  how 
rofessional  development  within  the 
ntext  of  these  policies  can  yield  * 
proved  assistive  technology  services 
tb  better  enable  students  to  access 

i;hool,  home,  and  community 
avironments. 
Example  2:  Research  on  how  local 
olicies  regarding  curriculum  and 
accountability  can  be  revised  to  promote 
interdisciplinary  professional 
( oUaboration  in  the  effective  use  of 
technology,  media  and  materials  to 
enable  students  with  disabilities  to 
acquire  high-level  problem-solving 
Arategies. 

Example  3:  Research  on  how  policies 
and  professional  practices  may 
(}ontribute  to  inequitable  access  and  use 
( f  technology,  media  and  materials  for 
9  ome  students  with  disabilities,  and 
1  ow  the  inequities  can  be  reduced  by 
I  leans  of  policy  and/or  professional 
i  [iterventions  to  better  enable  students 
y  nth  disabilities  to  engage  in  beneficial 
( ducational  experiences. 

(b)  Conduct  a  program  of  collaborative 
I  Bsearch  on  the  research  topic. 

(c)  Measure  the  effects  of  the 

i  itervention  and  relationships  within 
i  nd  across  the  program  commitments  (1, 
; .  and  3). 

(d)  Disseminate  information  on  the 

indings  of  the  collaborative  research  in 
form  conducive  to  use  by  other 
;hools  or  service  providers,  as  well  as 
ither  researchers, 
(e)  Coordinate  their  activities,  as 
ppropriate,  with  recipients  of  grants 
nder  the  Technology-Related 
issistance  for  Individuals  with 
I  Hsabihties  Act  (Pub.  L.  100-407  as     . 
«  mended  by  Pub.  L.  103-218). 

A  project  must  budget  for  two  trips 
J  nnually  to  Washington,  D.C.,  for  (1)  a 
1  wo-day  Research  Project  Directors' 
1  meeting;  and  (2)  another  meeting,  to 
1  leet  and  collaborate  with  the  project 
<  fficer  of  the  Office  of  Special  Education 
Programs  and  the  other  projects  funded 
1  inder  this  priority,  to  share  information 


and  to  discuss  findings  and  joint 
methods  of  dissemination. 

For  Further  Information  Contact 
Ellen  Schiller,  U.S.  Department  of 
Education,  Room  3523.  Switzer 
Building,  600  Independence  Avenue, 
S.W.,  Washington,  D.C  20202-2641. 
Telephone:  (202)  205-6123.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Applicable  Program  Regulations:  34 
CFR  part  333. 

Program  Authority:  20  U.S.C.  1461. 

Program  for  Children  and  Youth  With 
Serious  Emotional  Disturbance 

Purpose  of  Program:  This  program 
supports  projects  designed  to  improve 
special  education  and  related  services  to 
children  and  youth  with  serious 
emotional  disturbance.  Types  of  projects 
that  may  be  supported  under  the 
program  include,  but  are  not  limited  to, 
research,  development,  and 
demonstration  projects.  Funds  may  also 
be  used  to  develop  and  demonstrate 
approaches  to  assist  and  prevent 
children  with  emotional  and  behavioral 
problems  from  developing  serious 
emotional  disturbance. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Proposed  Absolute  Priority— 
Nondiscriminatory,  Culturally- 
Competent,  Collaborative 
Demonstration  Models  To  Improve 
Services  for  Students  With  Serious 
Emotional  Disturbance  and  Prevention 
Services  for  Students  With  Emotional 
and  Behavioral  Problems 

Background:  The  rates  of 
identification,  placement,  and 
achievement  of  children  and  youth  with 
emotional  and  behavioral  problems  vary 
across  racial,  cultural,  gender,  and 
socioeconomic  dimensions.  For 
example,  African-American  students  are 
most  likely  to  be  identified  as  students 
with  serious  emotional  disturbance 
(SED).  African- Americans  comprise  16 
percent  of  public  school  enrollment,  but 
represent  22  percent  of  all  students 
identified  with  SED  (based  on  data  from 
the  1990  OCR  survey  of  school 
districts),  and  25  percent  of  secondary 
students  with  SED  (based  on  data  from 
OSEP  National  Longitudinal  Transition 
Study).  Rates  of  SED  identification  for     , 
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African-American  students  vary  greatly 
across  States  but,  on  average,  States 
with  the  lowest  overall  African- 
American  enrollment  have  the  highest 
.SED  incidence  rates  for  those  students 
and,  conversely.  States  witli  the  highest 
overall  African-American  enrollment 
have  the  lowest  average  rate  of  SED 
classification  for  these  students  (based 
on  data  from  the  1990  OCR  survey  of 
school  districts).  These  data  suggest  that 
African- American  students  may  be  over- 
represented  in  SED  programs  in  some 
States,  and  underserved  in  others,  and 
that  some  of  these  differences  may  be 
related  to  identification,  evaluation,  and 
placement  methods  that  fail  to  recognize 
cultural  differences. 

Diversity  must  be  acknowledged  and 
valued,  and  both  prevention  and  SED 
service  delivery  systems  must  be 
culturally-competent.  Cultural 
competencies  represent  the 
inteqjersonal  skills  and  attitudes  that 
enable  individuals  to  increase  their 
understanding  and  appreciation  of  the 
rich  and  fluid  nature  of  culture  and  of 
differences  and  similarities  within, 
among,  and  between  cultures  and 
individuals. 

Culturally-competent  approaches 
recognize  the  cultural  origins  of 
teachers'  and  service  providers'  views, 
behaviors,  and  methods.  These 
approaches  also  recognize  that  language 
and  language  use  conventions  are 
cuhurally  based,  and  attend  to  the 
communicative  styles  of  students  and 
their  families.  Cuhurally-competent 
approaches  address  culturally-based 
definitions  of  family  and  nctworics. 
They  view  family  and  community  as 
critical  parts  of  a  student's  support 
system.  Such  approaches  also 
demonstrate  a  willingness  and  ability  to 
draw  on  community-based  values, 
traditions,  customs,  and  resources. 
Assessment,  pre-referral,  and  preventive 
approaches  that  are  culturally- 
competent  and  linguistically 
appropriate  recognize  and  nurture  the 
strengths — individual  and  cultural — that 
students  bring  to  school. 

There  is  a  need  to  improve  the 
capacity  of  individuals  and  systems  to 
respond  skillfully,  respectfully,  and 
effectively  to  students,  families, 
teachers,  and  other  providers  in  a 
manner  that  recognizes,  affirms,  and 
values  their  worth  and  dignity.  To 
accomplish  this,  collaboration  must  be 
fostered — among  families,  professionals, 
students,  and  communities — to  identify 
and  provide  culturally-competent 
services  for  students  with  SED  and 
prevention  services  that  address  the 
needs  of  children  and  youth  w^ith 
emotional  and  behavioral  problems. 


Priority.  The  Assistant  Secretary 
establishes  an  absolute  priority  for 
demonstration  projects  that  develop, 
implement,  evaluate,  and  disseminate 
nondiscriminatory,  culturally- 
comjjetent,  collaborative  practices  to 
prevent  children  with  emotional  and 
behavioral  problems  from  developing 
SED,  and  to  improve  special  education 
and  related  services  for  ethnic  and 
cultural  minority  students,  in  the  least 
restrictive  environment.  The  projects 
must  establish  local,  community-based 
assessment,  planning,  prevention,  and 
intervention  teams  that  involve 
participation  from  education,  mental 
health,  juvenile  justice  agencies,  other 
appropriate  community  service 
agencies,  and  orgaruzations  representing 
families.  The  first  stage  of  each  project 
must  consist  of  the  development  and 
refinement  of  working  agreements 
between  the  various  commanity 
agencies  and  organizations,  to  identify 
approaches  that  improve  the  capacity  of 
individuals  and  systems  to  respond 
skillfully,  respectfully,  and  efTectively  to 
students,  families,  teachers,  and  other 
providers  in  a  manner  that  recognizes, 
affirms,  and  values  their  worth  and 
dignity. 

The  first  stage  planning  must  include 
the  collaborative  consideration  and 
development,  by  aU  participating 
groups,  of  non-discriminatory, 
culturally-competent  techniques  that 
enhance  the  fairness  and  effectiveness 
of  key  service  delivery  elements, 
including  but  not  necessarily  limited  to 
assessment,  education,  training, 
transition  planning,  and  the  provision  of 
related  services.  The  second  stage  of 
each  project  must  consist  of  the 
implementation  and  evaluation  of  the 
services  delivered,  across  service 
providers,  followed  by  dissemination  of 
the  results. 

A  project  must  budget  for  two  trips 
annually  to  Washington,  D.C,  for  (1)  a 
two-day  Research  Project  Directors' 
meeting;  and  (2)  another  meeting,  to 
meet  and  collaborate  with  the  OSEP 
project  officer  and  the  other  projects 
funded  under  this  priority,  to  share 
information  and  to  discuss  findings  and 
methods  of  dissemination. 

For  Further  Information  Contact:  Tom 
V.  Hanley.  U.S.  Department  of 
Education.  Switzer  Building,  Room 
3526, 600  Independence  Avenue,  S.W.. 
Washington,  D.C  20202-2641. 
Telephone:  (202)  2U5-6110.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  may  call  the  Federal 
bifonnation  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  ajn.  and  8 
pjn.,  Eastern  time,  Monday  through 
Friday. 


Intergovernmental  Review 

The  Early  Education  Program  for 
Children  with  Disabilities,  the 
Technology.  Educational  Media,  and 
Materials  for  Individuals  with 
Disabilities  Program  and  the  Program  fr)r 
Children  and  Youth  with  Serious 
Emotional  Disturbance  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  prov-ide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Apphcable  Program  Regulations:  34 
CFR  part  309,  328,  and  333. 

(Catalog  of  Federal  DomeEtk:  Assistance 
Numbers:  Early  Education  Prograin  for 
Children  with  Disabilities,  84.024; 
Technologjv  Educational  Media,  and 
Materials  for  Individuals  with  Disabilititjs 
Program.  84.180;  and  Program  for  Child.>>r» 
and  Youth  with  Serious  Emotional 
Distuibance,  84  237) 

Dated:  October  6. 1994. 
Judith  E.  Heuraann, 

Assistant  Secretan,'  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc  94-25258  Filed  10-12-94;  8:45  ami 
BU.UMG  CODE  40M-t1^ 


[CFOA  No.:  84.024Q1] 

Early  Education  Program  for  Children 
With  Oisabilities;  Notice  Inviting 
Applications  for  New  Awards  Under 
the  Early  Edtication  Program  tor 
Children  With  Disabilities  for  Fiscal 
Year  (FY)  1995 

Purpose  of  Program:  To  support 
activities  that  are  designed  (a)  to  address 
the  special  needs  of  children  with 
disabilities,  birth  through  age  eight,  and 
their  families;  and  (b)  to  assist  State  and 
local  entities  in  expanding  and 
improving  programs  and  services  for 
these  children  and  their  famiUes. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Public  agencies 
and  nonprofit  private  organizations. 

Applications  Available:  November  14, 
1994. 

Deadline  for  Transmittal  of 
Applications:  January  13, 1995. 
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Deadline  for  Intergovernmental 
Review:  March  1 3 , 1 995 . 

Available  Funds:  $750,000. 
Estimated  Average  Size  of  Awards: 
5750,000. 
Estimated  Number  of  A  wards:  1 . 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  up  to  60  months.  * 
Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79,  80,  81,  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  309. 

Priority:  The  priority  Early  Childhood 
Research  Institute:  Follow  Through  in 
the  notice  of  final  priority  for  this 
program,  as  pubUshed  elsewhere  in  this 
issue  of  the  Federal  Register,  applies  to 
this  competition. 

For  Technical  Information  Contact: 
Gail  Houle,  U.S.  Department  of 
Education.  600  hidependence  Avenue, 
S.W..  Swltzer  Building.  Room  4613, 
Washington,  D.C.  20202-2644. 
Telephone  (202)  205-9045.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1^ 
800-877-8339  between  8  a.m  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

For  Applications  and  General 
Information  Contact:  Sonya  Jenkins, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.VV.,  Suritzer 
Building,  Room  4617,  Washington,  D.C. 
20202-2644.  Telephone  (202)  205-9077. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 

Inform?  tion  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  BOARD),  telephone  (202) 
260-9950;  on  the  Internet  Gopher  Server 
at  GOPHRE.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  of  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register.    . 

Program  Authority:  20  U.S.C.  1423. 

Dated:  October  6. 1994. 
Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
IFR  Doc.  94-25255  Filed  10-12-94;  8:45  am) 
BILUNQ  COOE  400»-ei-P 


[CF  3A  No.:  84.180U1] 

Te<  hnology,  Educational  Media  and 
Ma  erials  for  Individuals  With 
Dia  abilities  Program;  Notice  Inviting 
Ap  >llcation8  for  New  Awards  Under 
the  Technology,  Educational  Media, 
ant  Materials  for  Individuals  With 
Dis  at>ilities  Program  for  Fiscal  Year 
(FY)  1995 

/  urpose  of  Program:  To  support  ' 
pro  ects  and  centers  for  advancing  the 
ava  lability,  quality,  use,  and 
effc  ctiveness  of  technology,  educational 
me  lia,  and  materials  in  the  education  of 
chi  dren  and  youth  with  disabilities  and 
the  provision  of  related  services  and 
ear  y  intervention  services  to  infants 
anc  toddlers  with  disabilities. 

1  his  notice  supports  the  National 
Edt  cation  Goals  by  improving 
understanding  of  how  to  enable 
chi  dren  and  youth  with  disabilities  to 
reai  :h  higher  levels  of  academic 
ach  ievement. 

I  ligible  Applicants:  Institutions  of 
big  ler  education.  State  and  local 
edi  cational  agencies,  public  agencies, 
anc  private  nonproHt  or  for-proBt 
org  mizations. 

/  pplications  Available:  November  21, 
191  4. 

I  ^adlinefor  Transmittal  of 
Ap  ilications:  January  27, 1995. 

I  eadline  for  Intergovernmental 
Re\  lew:  March  28, 1995. 

/  vajVab/e  Funrfs.- $1 ,500,000. 

i  stimated  Average  Size  of  Awards: 
$3(  0,000  for  the  first  12  months  of  the 
pre  ects.  Multi-year  projects  are  likely  to 
be  evel  fimded  unless  there  are 
increases  in  costs  attributable  to 
significant  changes  in  activity  level. 

/  stimated  Number  of  Awards:  5. 

^  Dte:  The  Department  is  not  t>ound  by  any 
esti  nates  in  this  notice. 

/  roject  Period:  Up  to  36  months. 

/  pplicable  Regulations:  (a)  The 
Edi  ication  Department  General 
Ad  ninistrative  Regulations  (EDGAR)  in 
34  :FR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
thii  i  program  in  34  CFR  Part  333. 

/  fiority:  The  priority  Collaborative 
Re!  earch  on  Technology,  Media,  and 
Ma  ;erials  for  Children  and  Youth  with 
Dis  abilities  in  the  notice  of  final 
pri  )rities  for  this  program,  as  published 
elsi  twhere  in  this  issue  of  the  Federal 
Re  ister,  applies  to  this  competition. 

/  or  Technical  Information  Contact: 
Foi  technical  information  please  contact 
Dr.  Ellen  Schiller,  U.S.  Department  of 
Ed  ication,  600  Independence  Avenue, 
S.V !.,  Switzer  Building,  Room  3523, 
Wj  shington,  D.C.  20202-2641. 
Te  ephone:  (202)  205-8123.  Individuals 
wh  0  use  a  telecommunications  device 


for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to:  Darlene 
Crumblin,  U.S.  Department  of 
Education,  Room  3525,  Switzer 
Building,  600  Independence  Avenue. 
S.W.,  Washington,  D.C.  20202-2641. 
Telephone  (202)  205-8953.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1461. 
Dated:  October  6. 1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Senices. 
[PR  Doc  94-25256  Filed  10-12-94;  8:45  ami 
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[CFDA  No.:  84.237G1] 

Program  for  Children  and  Youth  With 
Serious  Emotional  DisturtMnce;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1995 

Purpose  of  program:  To  support 
projects,  including  research  projects,  for 
the  purpose  of  improving  special 
education  and  related  services  to 
children  and  youth  with  serious 
emotional  disturbance,  and 
demonstration  projects  to  provide  " 
services  for  children  and  youth  with  - 
serious  emotional  disturbance. 

This  notice  supports  the  National 
Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  and  local 
educational  agencies,  and  other 
appropriate  public  and  private  nonprofit 
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institutions  or  agencies  are  eligible  for 
awards  under  this  competition. 

Applications  Available:  November  21, 
1994. 

Deadline  for  Transmittal  of 
Applications:  January  27,  1995. 

Deadline  for  Intergovernmental 
Review:  March  28,  1995. 

Available  Funds:  $692,000. 

Estimated  Average  Size  of  Awards: 
$173,000  for  the  first  12  months  of  the 
projects.  Multi-year  projects  are  likely  to 
be  level  funded  unless  there  are 
increases  in  costs  attributable  to 
significant  changes  in  activity  level. 

Estimated  Number  of  Awards:  4 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80.  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Part  328. 

Priority:  The  priority 
Nondiscriminatory,  Culturally- 
Competent,  Collaborative 


Demonstration  Models  to  Improve 
Services  for  Students  with  Serious 
Emotional  Disturbance  and  Prevention 
Services  for  Students  with  Emotional 
and  Behavioral  Problems  in  the  notice 
of  final  priority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register  applies  to  this 
competition. 

For  Technical  Information  Contact: 
Dr.  Tom  V.  Hanley,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Switzer  Building,  Room  3526, 
Washington,  D.C.  20202-2641. 
Telephone:  (202)  205-8110.  Individuals 
who  use  a  telecommunications  device 
•for  the  deaf  (TDD)  may  call  the  Federal 
hiformation  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to:  Darlene 
Crumblin,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3525,  Switzer  Building. 
Washington,  D.C.  20202-2641. 


Telephone:  (202)  205-8953.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Departments 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Ser\er 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1426 
Dated:  Octobers.  1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  94-25257  Filed  10-12-94;  8:45  am| 
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OEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Meeting  of  the  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention 

AQENCV:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
ACTION:  Notice  of  meeting. 

SUPPLBNENTARY  INFORMATION:  A  meeting 
of  the  Coordinating  Council  on  Juvenile 


Ju  stice  and  Delinquency  Prevention  will 

ta  M  place  in  the  District  of  Colimibia, 

b<  ginning  at  9:00  a.m.  on  Tuesday, 

O  :tober  25, 1994,  and  ending  at  noon  on 

O  :tober  25, 1994.  This  advisory 

c(  mmittee,  chartered  as  the 

Q  )ordinating  Council  on  Juvenile 

Ju  stice  and  Delinquency  Prevention  will 

m  set  at  the  Department  of  Health  and 

H  unan  Services  conference  room 

la  :ated  at  200  Independence  Avenue, 

S.  IV.,  District  of  Columbia.  The 

Q  lordinating  Council,  established 

pi  irsuant  to  section  3(2)(A)  of  the 


UMI 
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Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  will  meet  to  carry  out  its 
advisory  functions  imder  section  206  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended. 
This  meeting  will  be  open  to  the  public. 
John  f .  Wilson, 

Acting  Administrator,  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

[FR  Doc.  94-25358  Filed  10-12-94;  8:45  am) 
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Presidential  Determination  No.  94-6^— 
Delegation  of  Authority  Under  Section 
538  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1995 

Proclamation  6734— National  Children's 
Day 

Proclamation  6735— Leif  Erikson  Day 

Proclamation  6736— Fire  Prevention  Week 
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Presidential  Documents 


Presidential  Determination  No.  94-57  of  September  30.  1994 
Loan  Guarantees  to  Israel  Program 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  22(>rD)  and  section  614(a)(1) 
of  the  Foreign  Assistance  Act  of  1961,  as  amended  ("the  Act"),  22  USC 
2186(b)  and  22  U.S.C.  2364(a)(1),  respecUvely,  I  hereby  determine  that: 

(1)  S311.8  million  of  loan  guarantee  authority  pursuant  to  section 
226(a)  and  (b)  of  the  Act  for  Fiscal  Year  1995  is  subject  to  tho 
deduction  requirements  of  section  226(d)  of  the  Act;  and 

(2)  it  is  important  to  the  security  interests  of  the  United  States 
that  the  aforementioned  amount  shall  be  reduced  by  S95  million 
without  regard  to  the  deduction  requirement  of  section  226(d)  of 
the  Act  or  any  other  provision  of  law  within  the  scope  of  section 
614  of  the  Act; 

Therefore,  I  hereby  direct  that  such  $95  million  in  loan  guarantee  authoriiy 
shall  remam  available  pursuant  to  section  226(a)  and  (b)  of  the  Act  and 
that  S216.8  million  in  loan  guarantee  authority  shall  be  deducted  pursuant 
to  section  226(d)  of  the  Act. 

Vou  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress  and  to  publish  it  in  the  Federal  Register. 


IXjlAJ^AJUOA  ^T'JAm^^ 


THE  WHITE  HOUSE, 
Washington,  September  30,  1994. 


19  94 
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Presidential  Determination  No.  94-59  of  September  30,  1994 

Delegation  of  Authority  Under  Section  538  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appro- 
priations Act,  1995 


Memorandum  for  the  Secretary  of  Stale 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws 
of  the  United  States  of  America,  including  section  538(a)  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act. 
1995  (Public  Law  103-306)  (the  "Act")  and  section  301  of  title  3,  United 
States  Code,  I  hereby  delegate  the  functions  and  authorities  vested  in  me 
pursuant  to  section  538(a)  of  the  Act  to  the  Secretary  of  State,  who  is 
authorized  to  redelegate  these  functions  and  authorities  consistent  with  appli- 
cable law. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


\yS^ky^Jl^JJ^^^^\K^^ 


(FR  Doc.  94-2S53S 
Filed  10-11-94;  4:17  ptnl 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  September  30,  1994. 
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Proclamation  6734  of  October  7.  1994 
National  Children's  Day,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

With  every  baby  born  in  America,  our  Nation  reaffirms  its  hope  for  the 
future.  As  parents  and  care  givers,  our  responsibility  is  clear.  Our  most 
solemn  obligation  to  our  children  cannot  be  merely  that  we  hold  a  torch 
to  guide  their  way  around  every  dark  and  treacherous  corner.  Rather,  we 
must  strive  to  kindle  a  spark  within  each  child — a  spark  that  will  become 
the  flame  of  knowledge  and  imagination,  the  fire  of  justice  and  compassion. 
This  is  a  task  for  which  humanity  has  great  experience  and  for  which 
humans  have  little  preparation.  But  in  this  task  our  Nation  must  succeed. 
So  that  when  our  children  look  to  a  future  that  seems,  for  many,  clouded 
and  uncertain,  they  have  the  power  within  themselves  to  light  the  way 
for  all  of  us. 

One  of  the  most  important  steps  in  meeting  that  crucial  challenge  is  providing 
for  the  health  and  safety  of  our  children  as  they  grow.  That  homicide 
and  suicide  are  the  leading  causes  of  death  among  our  youth  is  a  national 
tragedy.  We  have  enacted  legislation  that  expands  and  improves  the  Head 
Start  program,  providing  health,  education,  and  social  services  for  children 
of  low-income  families.  America's  new  Childhood  Immunization  Initiative 
will  help  to  vaccinate  at  least  90  percent  of  our  Nation's  infants — the  most 
sweeping  effort  of  its  kind  in  American  history.  Our  new  crime  bill  supports 
programs  that  encourage  youth  to  escape  the  destructive  confines  of  gangs, 
and  it  goes  a  long  way  toward  keeping  guns  out  of  the  hands  of  juveniles. 

But  no  government  program  will  be  truly  effective  without  the  caring  involve- 
ment of  every  one  of  our  citizens.  Parents  and  siblings,  teachers  end  neigh- 
bors— all  of  us  must  work  to  instill  a  sense  of  self  and  a  sense  of  purpose 
in  the  lives  of  our  youth.  Children  are  our  hope  and  our  inspiration.  For 
every  finger  painting  that  graces  our  kitchen  walls,  for  every  ball  game 
that  fills  our  streets  and  playgrounds  with  laughter,  we  join  today  in  relebra!- 
ing  the  many  blessings  our  children  bring. 

The  Congress,  by  House  Joint  Resolution  389,  has  designated  the  second 
Sunday  in  October  as  "National  Children's  Day"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  diiy. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  Slates 
of  America,  do  hereby  proclaim  October  9.  1994,  as  National  Children's 
Day.  I  call  upon  all  Americans  to  express  their  appreciation  and  their  Io\i'. 
on  this  day  and  every  day.  for  all  of  our  Nation's  children.  I  invite  Feder;il 
officials,  local  government,  and  families  across  the  land  to  join  togeth«>r 
in  observing  this  day  with  appropriate  ceremonies  and  activities. 


IFR  Doc.  94-25547 
Filed  10-11-94:  4:38  pm) 
RilKng  code  3195-01-P 


IN  VVtTNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  Oc  ober,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  o '  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  n  neteenth. 
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Proclamation  6735  of  October  7,  1994 
Leif  Erikson  Day,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Nearly  a  millennium  has  passed  since  Leif  Erikson  set  out  on  his  voyage 
to  explore  North  America,  a  land  then  thought  to  be  no  more  than  an 
uncharted  wilderness  across  the  waters.  Filled  with  the  same  spirit  of  discov- 
ery that  characterized  the  travels  of  his  father.  Eric  the  Red.  who  sailed 
from  Norway  to  Iceland  to  Greenland,  the  journey  of  Leif  Erikson  remains 
one  of  history's  greatest  legends.  To  commemorate  the  life  of  this  bold 
adventurer  and  to  recognize  the  generations  of  Nordic  Americans  who  have 
followed  in  his  footsteps,  we  celebrate  Leif  Erikson  Day,  1994. 

Leaving  behind  the  ice-covered  mountains  of  Greenland.  Erikson  helped 
to  set  the  stage  for  centuries  of  trans-Atlantic  exchange  between  his  father's 
native  Norway  and  the  people  of  the  New  World.  Today,  the  United  States 
and  the  Nordic  countries  of  Denmark,  Finland.  Iceland.  Sweden,  and  Norway 
enjoy  cordial  friendships  and  are  productive  partners  in  fostering  democracy 
and  expanding  trade.  Carrying  forward  the  ideals  of  their  ancestors— ideals 
of  liberty,  human  dignity,  and  self-determination— these  nations  stand  with 
the  United  SUtes  in  representing  the  freedom  to  which  individuals  around 
the  world  aspire. 

The  sons  and  daughters  of  Scandinavia  who  immigrated  to  this  country 
in  past  centuries  brought  with  them  that  abiding  passion  for  justice  and 
equality,  and  their  determination  to  build  a  better  life  for  themselves  and 
their  children  has  enriched  our  Nation  immeasurably.  For  the  tremendous 
contributions  they  have  made  to  our  society,  and  for  the  many  wonderful 
traditions  that  their  descendants  continue  to  uphold.  Americans  across  the 
country  join  in  recognizing  this  special  day  every  year. 

In  honor  of  Leif  Erikson— son  of  Iceland,  grandson  of  Norway— and  of  the 
vibrant  Nordic  American  culture  that  continues  to  grace  our  Nation,  the 
Congress,  by  |oint  resolution  approved  on  September  2.  1964  (Public  Uw 
88-566),  has  authorized  and  requested  the  President  to  designate  October 
9  of  each  year  as  "Leif  Erikson  Day." 

NOW,  THEREFORE.  I.  WILLIAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  9,  1994,  as  Leif  Erikson  Day.  I 
encourage  all  Americans  to  observe  this  occasion  by  learning  more  about 
our  rich  Nordic-American  heritage. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


IFR  Doc.  94-25548 
Filed  10-11-94:  4:39  pm] 
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Proclamation  6736  of  October  7,  1994 
Fire  Prevention  Week,  1994 


By  the  President  of  the  United  States  of  America 


A  Proclamation 

The  United  States  has  made  tremendous  advances  through  the  years  in 
reducing  the  terrible  toll  that  fire  takes  on  our  citizens.  In  1925  when 
President  Calvm  Coolidge  proclaimed  the  first  National  Fire  Prevention  Week 

S-?^^,.«J'  If  ""TSf^  "^^  '^P°'*  *°^^y  *^  considerably  lower.  Despite 
this  important  trend,  the  vast  majority  of  fire  fatalities-almost  80  percent- 
stiil  occur  m  our  homes,  in  the  places  where  we  should  feel  safest. 

t}t^  i'?®  *°^  ^l^®*^*®  ^Sainst  home  fires  is  the  protection  provided  bv 
smoke  detectors.  But  smoke  detectors  must  be  operating  properly  to  furnish 

^nZ^^UT'^'^r^^^''^  *°  ^^1.°^  '^^^  ^"P«  from%  fire.  Even  though 
abontTa  tSiTf^1/°K  '  ^°"?^'  have  at  least  one  smoke  detector  installed. 
alK)ut  one-third  of  all  homes  in  which  fires  occurred  had  smoke  detectors 
that  were  not  functioning  correctly,  usually  because  of  faulty  or  missing 
if^^T  T°  .emphasize  the  importance  of  keeping  our  smoke  dptector! 
n  good  working  order,  the  United  States  Fire  Administration  and  the  Na- 
tional Fire  Protection  Association  are  working  with  our  Nation's  fire  service 
and  other  emergency  management  professionals  to  communicate  effectively 
this  year  s  Fire  Prevention  Week  theme.  "Test  Your  Detector  for  Life." 
Early  warning  of  fire  and  smoke  is  critical  because  the  majority  of  deaths 

Qt,^v'®'"  °n  T®  ^'^^  ^"''f  *^  ^^8^*  ^^®n  P^Ple  are  most  vulnerable. 
Smoke  usually  does  not  awaken  us-instead  it  induces  a  deeper  sftep 

WPPk^QQr=nH'*fi^^°'?  ^°  '  u"^  "'  ^°  ^^^  ^"^8«^-  ^"^^"8  f i™  Prevention 
Week  1994,  and  throughout  the  entire  year,  it  is  important  to  remember 
four  key  points  about  home  smoke  detectors.  First,  make  sure  you  have 
enough  detectors.  One  detector  should  be  installed  outside  each  sleeping 
area  and  on  every  level  of  the  home.  As  an  added  measure  of  protection 
consider  installing  a  smoke  detector  inside  each  bedroom.  Second,  test  smoke 
detectors  every  month.  Third,  replace  the  batteries  at  least  once  a  ye.r 
Fourth,  replace  your  smoke  detectors  with  new  units  if  they  are  more  than 
10  years  old.  These  four  simple  points  could  save  lives  and  avoid  serious 
injuries  should  a  fire  occur. 

As  we  all  think  about  the  lifesaving  message  of  Fire  Prevention  Week, 
let  us  also  consider  the  dedication  of  the  brave  men  and  women  of  our 
^fl  r°"r  u^^  service  who  risk  their  lives  regularly  to  protect  us.  Ust  year. 
78  firefighters  died  in  the  line  of  duty,  with  an  estimated  101,500  injuries 
These  courageous  individuals  will  be  honored  on  Sunday,  October  16  1994 
» ^TC^^  Thirteenth  Annual  National  Fallen  Firefighters  Memorial  Service 
at  the  National  Fire  Academy  in  Emmitshurg,  Maryland. 

Also  deserving  recognition  are  those  who  work  within  public  and  private 
organizations  to  reduce  the  toll  exacted  by  fire.  Further,  we  must  recognize 
the  efforts  of  public  officials,  educators,  business  leaders,  and  community 
and  volunteer  organizations  that  are  working  together  to  create  a  safer  Amer- 

NOW.  THEREFORE.  I.  WILUAM  J.  CLINTON.  President  of  the  United  States 
.r.Au'^'^'t  I  ''VI"?  5^i^®  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  beginning 


52066      Federal  Register  /  Vol.  59.  ^  o.  197  /  Thursday,  October  13,  1994  /  Presidential  Documents 


Federal  Register  /  Vol.  59,  No.  197  /  Thursday,  October  13,  1994  /  Presidential  Documents      52067 


October  9,  1994,  as  Fire  Prevention  Week.  I  call  upon  the  people  of  the 
Unit  3d  States  to  plan  and  participate  in  fire  prevention  activities,  both 
this  week  and  throughout  the  year.  I  also  ask  all  Americans  to  pay  tribute 
*"  '  ose  firefighters  who  have  lost  their  lives  in  the  line  of  duty  and  to 

!  men  and  women  who  continue  in  the  noble  tradition  of  service  lo 

communities. 


to  t 

thos 
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\  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
C  ctober,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four. 

Df  the  Independence  of  the  United  States  of  America  the  two  hundred 

ineteenth. 


IXrtU^XfUOA  <PtVAiodk^^ 
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Proclamation  6737  of  October  7,  1994 
Columbus  Day,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

At  a  time  when  experienced  sailors  navigated  onlv  within  sight  of  shore 
whenever  possible,  Christopher  Columbus  conceived  of  a  route  no  other 
had  and  sailed  boldly  into  the  open  seas.  Columbus'  example  remi^ads 
Hm  tinoTh  """''  f "  ^^"'!?^'  '''"}  ^'^'''  ^°  ^««^'«  ^he  comfortSSe  but  often 
cCeV^^nLlj::^'''''  ^"'  '°"^"^y  ^°^'^^^  ^'^  ^^^«-^^  -^  -met 

Exploring  the  frontiers  of  the  new  world.  Columbus  set  the  stage  for  the 
encounter  between  Europeans  and  Native  Americans,  an  encounter  whose 
impact  continues  to  be  felt  today.  It  is  particularly  important  "o  recognize 
anew  the  sacrifices  and  hardships  suffered  by  both  sides  as  a  resul"  of 
this  meeting  and  to  salute  the  rich  cultural  heritage  each  group  has  bestowed 
upon  Its  descendants  Through  time  and  tears^  exchanges  Cw^n  these 
L:rotandhtlU^'  "  ^-^^^^  ^^'--^^^^^B  and  rich^pponunitie^f^ 

This  year  as  we  celebrate  the  founding  of  a  new  world  that  is  finally 
earning  the  infinite  value  of  diversity,  we  continue  to  take  an  important 

I  encourage  a  1  Americans  today  to  let  the  quartering  winds  of  change 

as  S  Zbus°  d^H  ""-frT-  ^'^'"8  the  hiture^ith  coSrage  and  opennes's 
as  Q)  umbus  did  m  his  day.  we  must  strive  to  meet  the  challenges  of 

hJarr  ^^''^  '  ''^^'  ^"^  "^''^  "^^  "^"'^"*y  °f  "^°^^"8  ^'°' 

In  tribute  to  the  many  achievements  of  Christopher  Columbus,  the  Congress 
of  the  United  States,  by  joint  resolution  of  April  30.  1934  (48  Sta°  657) 
and  an  Act  of  June  28,  1968  (82  Stat.  250).  has  requested  the  President 
to^  proclaim  the  second  Monday  in  October  of  each  year  as  "Columbus 

nfT^I?.^»^J°f  •  ^i^^^LLIAM  J.  CUNTON.  President  of  the  United  States 
ot  America,  do  hereby  proclaim  October  10.  1994.  as  Columbus  Day.  I 
call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
brdTrJi^lirn  '1r''' k{-  ^  ?^'?.^^^"^  '^''  '^^  "^g  °f  ^^e  UmSd  states 
^hrfs^o^phL^'coluV^^^^^  '"^'^"^^  °"  ^^^  ^PP°^"^^^  '^y  -  ^--  of 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  dav 
?nH^r.K  't  'a  ^^^y^^'  oj  ?"r  Lord  nineteen  hundred  and  ninety-fouf. 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
ana  nineteenth. 


lXjXUAiuaA<r5AMid^^ 
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Proclamation  6738  of  October  8,  1994 
National  School  Lunch  Week.  1994 


Bv  the  President  of  the  United  States  of  America 
A  Proclamation 

Sound  nutrition  plays  a  vital  role  in  ensuring  that  children  reach  their 
full  potential  physically,  emotionally,  and  intellectually.  Our  commitment 
to  the  National  School  Lunch  Program  reflects  the  importance  of  nutrition 
in  our  daily  lives. 

As  we  celebrate  National  School  Lunch  Week  this  year,  we  reaffirm  our 
concern  for  the  health  of  our  Nation  by  continuing  to  press  forward  in 
our  comprehensive  initiative  requiring  that  school  meals  meet  the  Dietary 
Guidelines  for  Americans.  Through  this  initiative,  we  will  update  the  stand- 
ards for  school  meals  to  reflect  the  most  recent  scientific  consensus  calling 
for  low  fat.  high  fiber  foods  to  help  reduce  the  likelihood  of  such  life- 
threatening  illnesses  as  cancer  and  heart  disease.  We  also  will  help  to 
instill  eating  habits  that  promote  lifelong  health  and  well-being,  and  we 
will  rededicate  ourselves  to  delivering  school  meals  that  meet  the  highest 
possible  standards  for  nutritional  quality  and  appeal. 

The  National  School  Lunch  Program  currently  operates  in  more  than  95 
percent  of  the  Nation's  public  schools  and  serves  about  25  million  lunches 
daily.  Many  children  receive  their  only  nutritious  meal  of  the  day  at  school 
These  school  meals  can  increase  a  student's  attention  span  and  learning 
capability.  They  can  improve  overall  health.  And  they  can  help  to  teach 
good  dietaiy  habits  that  will  last  a  lifetime.  These  accomplishments  are 
made  possible  by  the  joint  efforts  of  principals,  teachers,  parents.  Federal. 
Mate,  and  local  officials,  and  especially  the  food  service  professionals  work- 
ing m  more  than  92.000  schools  and  residential  child  care  institutions 
across  the  country.  We  commend  all  of  these  individuals  for  their  concern 
and  their  dedication  in  making  wholesome  meals  a  reality  for  our  Nation's 
children. 

In  recognition  of  the  contributions  of  the  National  School  Lunch  Program 
to  the  nutritional  well-being  of  children,  the  Congress,  by  joint  resolution 
of  October  9.  1962  (Public  Law  No.  87-780).  has  designated  the  week  beoin- 
ning  the  second  Sunday  in  October  of  each  year  as  "National  School  Lunch 
Week  and  has  requested  the  President  to  issue  a  proclamation  in  observance 
of  that  week.  % 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  beginning  October  9,  1994  as 
National  School  Lunch  Week.  I  call  upon  all  Americans  to  recognize  those 
individuals  whose  efforts  contribute  to  the  success  of  this  valuable  program 


IN  VITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  O  ;tober,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  ( (f  the  Independence  of  the  United  States  of  America  the  two  hundroii 
and  Nineteenth. 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  800 

RIN  0S80-AA25 

Prohibition  on  Adding  Water  to  Grain 

agency:  Federal  Grain  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  revising  the 
regulations  under  the  United  States 
Grain  Standards  Act  (USGSA)  to 
prohibit  the  application  of  water  to 
grain,  except  for  milling,  malting,  or 
similar  processing  operations.  This 
prohibition  is  applicable  to  all  persons 
handling  grain,  not  just  those  recbiving 
official  inspection  and  weighing 
services  under  the  USGSA.  FGIS  has 
determined  that  water,  which  is 
sometimes  applied  as  a  dust 
suppressant,  can  be  too  easily  misused 
to  increase  the  weight  of  grain. 
Additionally,  externally-applied  water 
has  a  significant  potential  for  degrading 
the  quality  of  grain.  FGIS  believes  that 
this  action  will  foster  the  marketing  of 
grain  of  high  quaUty  to  both  domestic 
and  foreign  buyers  and  promote  fair  and 
honest  weighing  practices. 
EFFECTIVE  DATE:  February  11, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  VVollam.  FGIS,  USDA,  Room 

Financial  Impact 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget. 
The  practice  of  adding  water  to  grain 
has  undermined  the  reputation  of  U.S. 
grain  and  jeopardized  the  U.S.  grain 
industry's  commitment  to  quality. 
Prohibiting  this  practice  will  foster  the 
marketing  of  high  quality  grain  and 
promote  fair  and  honest  weighing 
practices. 

Applying  water  to  grain  may,  under 
certain  circumstances,  reduce  fugitive 
dust  emissions — an  important  safety, 
health,  and  environmental  objective. 
But,  prohibiting  its  use  will  not  prevent 
an  elevator  operator  from  maintaining  a 
safe  and  healthy  work  environment,  or 
complying  with  applicable  air  quality 
standards.  There  are  many  other  equally 
or  more  eff^ective  and  efficient  dust 
control  strategies  available.  Most  U.S. 
grain  elevators,  including  those  that 
currently  use  water,  already  have 
pneumatic  dust  collection  systems  and/ 
or  oil-based  dust  suppression  systems 
installed. 

Presently,  FGIS  knows  of  only  a  few 
grain  elevators  spraying  water  on  grain 
for  dust  control  purposes.  This  is 
neither  a  common  nor  generally- 
accepted  practice.  Adding  even  a  small 
amount  of  water  can  be  detrimental  to 
grain  quality.  Consequently,  of  the  63 
active  export  grain  elevators  operating 
in  the  U.S.,  all  have  pneumatic  dust 
collection  capabilities  and  most  do  not 
have  water  dust  suppressant  systems. 
Only  three  (or  five  percent)  of  these  63 
export  elevators  (all  three  operated  by 
one  company)  apply  water  directly  to 

OF  WATER  AND  OiL  DUST  SUPPRESSANTS  ON  SOYBEANS 


grain  as  a  dust  control  method.  While 
no  precise  statistics  exist  on  how  many 
of  the  approximately  10,000  domestic     - 
grain  elevators  use  water  as  a  dust 
suppressant,  it  is  estimated  to  be  no 
greater  than  the  level  found  in  the 
export  market. 

In  the  short  run.  grain  elevators  that 
use  water  could  experience  a  minor 
adverse  economic  impact  if  their 
facilities  require  retrofitting  of  dust 
control  equipment.  But,  since  most — if 
not  all — of  those  elevators  are  already 
using  other  dust  control  methods/ 
systems  in  addition  to  water,  the  i.ost  of 
converting  to  a  water-free  system  should 
be  virtually  nil.  Of  those  few  facilities 
"that  use  water  and  rely  on  the  added 
weight  gain  and  subsequent  added  value 
to  enhance  their  profit  margins,  then 
this  rule  could  have  a  greater  impad. 
This  action  would  stop  such  gains 
derived  through  adulteration. 

If  the  practice  of  adding  water  to  grain 
were  allowed  to  continue,  there  is  a 
significant  risk  that  market  pressures 
would  cause  today's  isolated  cases  of 
water  use  to  become  widespread.  Using 
water  as  a  dust  suppressant  increases 
the  weight  of  grain.  This  invites 
tampering  and  misuse  of  water  syslenjs 
to  increase  profit.  Adding  as  little  as  0.3 
percent  water,  by  weight,  can 
significantly  enhance  the  small  margin 
that  the  grain  industry  operates  under. 
For  example:  by  applying  water  at  a  0.3 
percent  rate  to  a  50,000  metric  ton  (mt) 
shiplot  of  wheat,  an  exporter  could 
(excluding  subsequent  evaporation)  ad<l 
150  mt  of  water  to  the  shipment.  If  the 
wheat  was  sold  for  $128  per  mt  (5.8 
cents  per  pound),  the  water  could 
generate  over  $19,000  in  additional 
profit  for  the  shipper. 

The  following  chart  compares  the 
financial  impact  that  adding  soy  and 
mineral  oil  (common  dust  suppressants) 
and  water  has  upon  the  value  of  various 
soybean  shipments. 


Gamer 


RaHcar 
Baige  . 
Ship  ... 


Bushels 


3.000 

60,000 

1.200,000 


Pounds  (60 
taJbu) 


180.000 

3.600.000 

72.000.000 


Value  S6/t)u 
(S.i(Vt>.) 


Si  8.000 

360,000 

7.200.000 


Additive 


Water 

SoyoH 

Mineral  oil . 

Water 

Soy  oil 

Mineral  od. 

Water 

Soy  04  . 

Mineral  oil . 


Applicabon 

rate  (%  by 

weight 


0.3 

0.02 

0.02 

0.3 

0.02 

0.02 

0.3 

0.02 

0.02 


We>ahi 
gain  (tos.) 


540 

36 

36 

10.800 

720 

720 

216.000 

14.400 

14.400 


Additive  cost 


Per  931. 


S0.003 
1.80 
2.70 
0.003 
1.80 
2.70 
0.003 
1.80 
2.70 


Per  lb. 


S0.00036 
.2337 
.3506 
.00036 
.2337 
.3506 
.00036 
.2337 
.3506 


Total  addH 
tive  cost 


S0.19 

8.41 

12.62 

3.80 

168.20 

252.40 

76.00 

3.364.00 

5.048.00 


Equ^atert 
soybean 
value  gam 


S54 

3 

3 

1.800 

72 

72 

21,600 

1.440 

1,440 


Neie«'ect 
(•  or     ) 


♦S6381 

-4  81 

-9  02 

♦  1.076.20 

-96.20 

-180.40 

♦21.524.00 

-1,924.00 

-3.608.00 
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Furthermore,  FGIS  estimates  that  the 
cost  of  regulating  the  practice  of  adding 
water  to  grain  could  quickly  escalate  as 
more  and  more  elevators  respond  to  the 
profitable  practice  of  applying  water  to 
grain  for  dust  suppression.  There  are 
approximately  10,000  grain  handling 
facilities  in  the  U.S.  Monitoring  the  use 
of  water  would  require  a  signlHcant  staff 
.  commitment  and  FGIS  has  no  method  of 
assuring  that  additional  water  would 
not  be  added  when  an  inspector  was  not 
present. 

The  effectiveness  of  any  regulatory 
system  is  compromised  because    - 
regulators  cannot  rely  on  after-the-fact 
product  testing  to  verify  the  proper 
application  of  water.  It  is 
technologically  impossible  to  test  grain 
and  distinguish  naturally  occurring 
moisture  ht)m  applied  or  added 
moisture.  Consequently,  a  regulated 
system  must  rely  on  an  elaborate  set  of 
specifications  involvfng  water  sources, 
application  rates,  metering  devices,  and 
inventory  controls.  And,  while 
regulators  could  evaluate  a  new  system 
and  approve  its  installation, 
opportunities  to  override  computer 
monitoring  would  exist  with  increased 
incentives  to  exploit  any  loopholes. 
FoUowup-audits  of  systems  would  be 
time-consuming,  expensive,  and 
-  minimally  effective. 

Allowing  the  continued  addition  of 
.  water  to  grain  could  also  have  a  negative 
impact  on  U.S.  grain  exports.  One  of  the 
major  advantages  that  U.S.  grain  enjoys 
compared  to  competing  exporting 
countries,  is  the  relative  low  moisture 
content  of  many  U.S.  grains,  such  as 
wheat.  Adding  water  to  these  grains 
erodes  this  advantage.  Additionally, 
many  foreign  buyers  have  already 
expressed  deep  concern  about  potential 
quality  degradation  caused  by  water  and 
"paying  grain  prices  for  water." 

While  prohibiting  the  addition  of 
water  to  grain  could,  in  the  .short  term, 
decrease  the  profit  margin  of  a  few  grain 
elevators  that  are  using  water  to 
.suppress  dust,  FGIS  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  the  overall  U.S. 
grain  industry  or  on  a  substantial 
number  of  small  entities.  On  the 
contrary.  the,U.S.  grain  industry  is 
expected  to  benefit  from  this  action  by 
promoting  the  marketing  of  high  qualitv 
grain  and  the  fair  and  honest  weighing 
of  grain. 

David  R.  Shipman,  Acting 
Administrator,  FGIS,  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities. 
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Executive  Order  12778 

This  final  rule  has  been  reviewed 
lAider  Executive  Order  12778,  Civil 
Ji  istice  Reform.  This  action  is  not 
ii  itended  to  have  a  retroactive  effect. 
Trie  United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 
s  ibdi  vision  may  require  or  impose  any 
r  quirements  or  restrictions  concerning 
t  e  inspection,  weighing,  or  description 
o  grain  under  the  Act.  Otherwise,  this 
f  nal  rule  will  not  preempt  any  State  or 
li  cal  laws,  regulations,  or  policies, 
u  iless  they  present  an  irreconcilable 
c  )nflict  with  this  rule.  There  are  no 
a  Iministrative  procedures  which  must 
b  J  exhausted  prior  to  any  judicial 
c  lallenge  to  the  provisions  of  this  rule. 

Ii  ifonnation  Collection  Requirements 

In  accordance  with  the  Paperwork 
P  Jduction  Act  of  1980  (44  U.S.C. 
C  lapter  35),  the  information  collection 
n  quirements  contained  in  this  rule  have 
h  ;en  previously  approved  by  OMB 
u  ider  control  number  0580-0013. 

E  Tective  Date 

It  is  desirable  that  these  revisions  to 
t  e  regulations  become  effective  120 
d  lys  after  promulgation.  This  period  is 
d  semed  necessary  for  all  interested 
p  irties  to  prepare  for  implementation  of 
tl  e  revised  regulations  and  would 
p  ■ovide  adequate  time  for  the  industry 
t<  make  necessary  equipment 
n  odifications. 

B  ickground 

In  the  March  4, 1987.  Federal  Register 
(i  2  FR  6493).  FGIS  amended  the 
r<  gulations  under  the  United  States 
G  rain  Standards  Act  (USGSA)  to 
e  tablish  provisions  for  officially 
ii  specting  and  weighing  additive- 
tr  ;ated  grain.  These  provisions  were 
ei  tablished  to  offer  the  grain  industry 
tl  e  opportunity  to  utilize  available  dust 
SI  ippression  technology,  apply  insect 
ai  id  fungi  controls,  and  mark  grain  for 
i(  entification  purposes  with  Food  and 
U  iig  Administration  (FDA)  approved 
ai  ditives.  The  final  rule  specified  that  if 
ai  ditives  are  applied  during  loading  to 
o  itboujid  grain  after  sampling  or 
v\  sighing,  or  during  unloading  to 
ir  boiind  grain  before  sampling  or 
vi  sighing  for  the  purpose  of  insect  or 
fi  ngi  control,  dust  suppression,  or 
ic  entification,  the  inspection  and/or 
w  sight  certificate  must  show  a 
St  itenient  that  describes  the  type  and 
p  irpose  of  the  additive  application.  A 
st  itenient  was  not  required  to  be  shown 
vj  len  additives  were  applied  prior  to 
s;  mpling  and  weighing  outbound  grain 
oi  after  sampling  and  weighing  inbound 
gi  lin.  However,  all  incidents  or 
SI  .<:pe4%d  incidents  of  unapproved 


additive  usage  or  improper  additive 
application  were  required  to  be  reported 
to  the  appropriate  Federal,  State,  or 
local  authorities  for  action. 

In  1992.  several  foreign  and  domestic 
grain  merchants  expressed  concern 
about  the  application  of  water  to  grain 
for  dust  suppression  purposes.  They 
contended  that  the  primary  purpose  of 
applying  water  is  to  increase  the  weight 
of  the  grain,  and,  thereby,  gain  a  market 
advantage.  Furthermore,  U.S.  suppliers 
expressed  deep  concern  about  possible 
negative  market  reaction  by  both 
domestic  and  foreign  buyers;  i.e.,  buyer 
confidence  in  U.S.  grain  will  decHne  if 
concerns  develop  over  potential  quality 
degradation  caused  by  water  and 
"paying  grain  prices  for  water."  As  a 
result  of  these  concerns,  in  the  January 
8, 1993,  Federal  Register  (58  FR  3211), 
FGIS  amended  §§  800.88  and  800.96  of 
the  regulations  under  the  USGSA  to 
require  a  statement  on  official  export 
inspection  and  weight  certificates 
whenever  water  is  applied  to  export 
grain  at  export  port  locations.  The 
purpose  of  this  action  was  to  ensure  that 
foreign  buyers  of  U.S.  grain  are 
informed  when  additives  have  been 
applied  to  grain  exported  from  export 
port  locations.  This  action  did  not 
address  non-export  grain. 

During  and  smce  revising  the 
regulations  requiring  a  statement  on 
export  grain  certificates,  numerous  grain 
industry  groups,  including  exporters, 
importers,  millers,  processors,  and 
producers,  have  voiced  their  growing 
concern  about  the  effect  that  the 
application  of  water  has  upon  all  U.S. 
grain,  whether  or  not  such  grain  is 
exported  from  the  U.S.  or  even  offered 
for  official  inspection  and  weighing 
services.  They  have  stated — and 
available  information  appears  to 
confirm — that  applying  water  to  grain 
poses  a  risk  to  grain  quality  and  can 
provide  a  strong  incentive  to  improperly 
increase  weight.  Furthermore,  this 
practice  not  only  adds  weight  but 
creates  favorable  conditions  for 
microbial-contamination  of  grain. 
Section  13(e)(1)  of  the  USGSA  (7  U.S.C. 
87b)  authorizes  the  FGIS  Administrator 
to  prohibit  the  contamination  of  sound 
and  pure  grain  as  a  resuh  of  the 
introduction  of  nongrain  substances. 
Even  though  kernels  of  grain  contain 
moisture,  externally-applied  water  is  a 
"nongrain  substance."  Therefore,  in  the 
August  4, 1993,  Federal  Register  (58  FR 
1439).  FGIS  proposed  to  prohibit  the 
application  of  water  to  grain. 

During  the  120-day  comment  period 
ending  December  2. 1993,  FGIS  received 
341  comments  from  the  various 
segments  of  the  grain  industr>', 
including  producers,  end-users,  grain 


handlers,  foreign  buyers,  promotional 
associations,  and  researchers.  Of  the 
total  comments  received,  215  supported 
or  generally  supported  the  proposal  and 
126  opposed  it.  Of  those  that  opposed 
the  proposal,  17  recommended 
regulating  the  use  of  water,  11  suggested 
that  grain  be  marketed  on  a  dry  matter 
or  fixed  moistiu*  basis,  and  38  offered 
no  other  alternatives.  On  the  basis  of 
these  comments  and  other  available 
information,  FGIS  has  decided  to  revise 
the  regulations  to  prohibit  the  addition 
of  water  to  grain.  The  following 
paragraphs  address  key  issues  and 
pertinent  comments  that  were 
considered  in  making  this  decision. 

Elevator  Safety 

Over  100  commentors  indicated  that 
they  opposed  a  complete  prohibition  on 
the  use  of  water,  in  whole  or  in  part, 
because  of  safety  concerns.  Mr.  Wayne 
R.  Bellinger,  Director  of  Safety  and 
Sanitation,  ConAgra  Grain  Processing 
Companies,  commented  that:  "I  have 
*  seen  with  my  own  eyes  the  dramatic 
difference  in  dust  levels  both  within 
operating  equipment  and  in  the 
workplace  atmospheres  in  elevators 
where  dust  suppression  fluids  are 
u.sed." 

Grain  dust  is  created  by  the  impact  or 
abrasion  of  grain  and  includes  bran 
flakes,  fine  broken  brush  hairs,  particles 
of  endosperm,  weed  seeds,  pieces  of 
chaff  and  straw,  and  soil.  This  dust  is 
so  fine  that  it  easily  becomes  suspended 
in  air  and,  as  a  result,  can  become  fuel 
for  potentially  disastrous  grain  elevator 
explosions.  Such  explosions  can  shatter 
concrete  bin  walls  and  even  lift  bins  of 
grain  weighing  hundreds  of  tons  off  of 
the  ground.  Fortunately,  since  the  late 
1970's,  the  number  and  magnitude  of 
dust  explosions  has  significantly 
declined. 

According  to  many  commentors,  the 
key  reasons  for  this  significant 
turnaround  are  better  engineering  and 
greater  awareness,  not  the  use  of  water. 
Today,  grain  companies  educate  their 
managers  and  employees  about  the  risk 
of  dust  explosions.  Practices  that  were 
commonplace  15  years  ago,  such  as 
smoking  in  elevators,  are  now 
prohibited  by  company  policy  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA).  Elevators  also 
have  a  wider  variety  of  fire  and 
explosion  prevention  "tools"  at  their 
disposal.  These  include  better  smoke 
and  heat  detectors,  improved  bearings 
and  buckets,  blow-out  panels  and  vents, 
fire/explosion  suppression  systems, 
improved  cleaning  techniques,  and 
better  dust  control  methods. 
Consequently,  the  vast  majority  of  grain 
elevators  in  the  U.S.  have  not  found  it^- 


necessary  to  use  water  to  control  dust. 
This  is  underscored  by  a  joint  comment 
submitted  by  Archer  Daniels  Midland, 
Bunge  Corporation,  Cargill 
Incorporated,  Continental  Grain 
Company,  and  Louis  Dreyfus 
Corporation:  "While  a  spray  of  water 
may  be  an  effective  grain  dust 
suppressant,  it  is  not  the  only  means 
available  to  control  dust.  There  are 
other— better— management  practices 
for  minimizing  the  risks  of  potential 
grain  dust  explosions,  and  they  have 
become  the  standard  throughout  the 
U.S.  grain  handling  system.  Systems 
that  add  water  are  the  exception." 

FGIS,  whose  employees  work  in  and 
around  grain  elevators,  is  very 
concerned  about  grain  dust  and  has 
worked  closely  with  the  industry  to 
foster  improvements  in  elevator  safety. 
Based  on  currently  available 
information.  FGIS  does  not  believe  that 
adding  water  to  grain  is  a  necessary  or 
irreplaceable  dust  control  strategy.  Most 
U.S.  elevators,  including  those  that 
currently  add  water,  rely  on  pneumatic 
dust  control  systems,  thorough 
housekeeping,  and  preventive 
maintenance  to  control  dust.  Such 
measures  are  cost  effective,  efficient, 
and  widely  available.  Consequently, 
FGIS  finds  that  there  is  no  indication 
that  banning  the  use  of  water  will 
prevent  an  elevator  operator  from  taking 
the  necessary  actions  to  reduce  the 
possibility  of  property  loss  or  personal 
injury  due  to  fugitive  grain  dust. 

Grain  Quality  and  Fair  Weights 

Moisture  is  the  major  factor  in  grain 
storabijity,  chiefly  because  of  its 
influence  on  the  growth  of  storage  fungi. 
The  number  of  days  that  grain  can  be 
safely  stored  decreases  as  the  moisture 
level  of  the  grain  increases.  Many 
commentors  indicated  that  adding  water 
to  grain  creates  favorable  conditions  for 
microbial-contamination.  Mr.  H.N. 
Eicher,  Vice  President,  Ralston  Purina 
International,  stated  in  his  comments: 
"During  the  past  few  years  the  detection 
of  various  mycotoxins  have  significantly 
increased  on  grain  and  grain  bv- 
products  originating  in  the  USA.  For 
this  reason,  we  have  paid  premiums  to 
our  suppliers  for  reduced  moisture 
content  and  the  addition  of  mold 
inhibitors  at  loading.  Temperature  and 
humidity  are  our  enemies,  we  must  be 
sensitive  to  our  customers' 
environment.  •  •  •  The  USA  will  not 
be  a  quality  supplier  if  moisture  is 
added  to  grain.  This  is  absolutely 
negative  and  we  must  reduce  moisture 
to  assure  that  mycotoxin  growth  is 
controlled." 

It  is  difficult  to  accurately  predict  the 
level  at  which  the  addition  of  water  will 


cause  quality  degradation.  Many 
variables  influence  the  impact  that 
added  water  has  on  grain  quality; 
including,  the  condition  of  the  grain,  the 
method  of  storage,  and  the  storage 
temperature.  Adding  0.3  percent  of 
water,  by  weight,  to  grain  may  no! 
significantly  affect  high  quality/low 
moisture  wheat  when  the  ambient 
temperature  and  humidity  are  low.  li. 
however,  the  grain  is  of  poorer  quality, 
or  it  has  a  higher  internal  moisture,  or 
the  temperature  and  humidity  are  high, 
then  even  a  very  small  increase  in 
moisture  may  cause  the  grain  to  spoil. 
Furthermore,  when  water  is  added  to 
grain,  it  is  generally  not  distributed 
equally  throughout  the  entire  grain 
mass.  Some  kernels  are  soaked,  uhiii- 
some  are  left  dry,  resulting  in 
nonuniform  quality  and  "hot  spots  " 
throughout  the  mass. 

The  practice  of  adding  water  to  grain 
appears  to  be  especially  troublesome  to 
overseas  buyers.  In  1992,  FGIS  rcv.eued 
a  number  of  complaints  from  overseas 
buyers  expressing  concern  over  quality 
degradation  due  to  water  application. 
These  buyers  emphasized  that 
nitemafive  dust  control  techniques  are 
available  that  are  practical  and  effective. 
For  example,  in  a  1992  letter.  Dr.  C.J.M. 
Meerhoek,  Executive  Director  of  the 
European  Community  Seed  Crushers 
and  Oil  Processors  Federation  (FEDIOL). 
stated  that:  "Spraying  water  for  dust 
suppression  is  considered  to  be  an 
undesired  practice  *   *  *  for  quality 
reasons  (and)  for  'fair  trade'  reasons."  In 
a  1992  letter  from  Mr.  Mitsuo  Kurashige. 
Director  of  the  Japan  Oilseed  Processors 
Association  (JOPA).  he  stated  that 
adding  water  to  grain  "does  influence 
the  accuracy  of  foreign  material  analysis 
and  accordingly  affects  the  ditferent^?s 
of  foreign  material  content  between 
loading  and  unloading  analysis."  And. 
in  a  1992  letter  from  the  Mielieraad 
Maize  Board  (South  African  corn 
importer),  it  notified  FGIS  that,  betau.st- 
of  possible  water-related  quality 
problems,  it  will  no  longer  purchase 
com  from  U.S.  export  ports  where  watf-r 
is  added. 

Adding  water  to  grain  also  incnvises 
the  weight  of  grain  without  adding  to  its 
value.  This  invites  tampering  and 
misuse  of  water  systems  to  increase 
profit.  Adding  as  little  as  0.3  percent 
water,  by  weight,  can  significantly 
enhance  the  small  margins  the  grain 
industry  operates  under.  For  example, 
by  applying  water  at  a  0.3  pen:ent  rate 
to  a  50,000  metric  ton  (mt).shJplot  ot 
wheat,  an  exporter  could  (excluding 
subsequent  evaporation)  add  150  mt  ol 
water  to  the  shipment.  If  the  wheat  was 
sold  for  5128  per  mt.  the  water  could 
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generate  over  $19,000  in  additional 
profit  for  the  shipper. 

According  to  a  comment  filed  in 
response  to  the  proposed  rule,  Mr. 
Charles  R.  Gillum,  Acting  Inspector 
General  for  the  U.S.  Department  of 
Agriculture  (USDA)  stated  that:  "As  a 
result  of  our  investigation  of  the  grain 
hajidling  practices  issue,  we  have  found 
that  the  majority  of  elevators  applying 
water  to  grain  have  been  doing  so  more 
to  increase  grain  weight  than  for 
legitimate  dust  suppression." 

The  practice  of  adding  water  to  grain 
is  also  viewed  by  many  commentors  as 
"giving  our  good  grain  a  bad  name"  and 
being  detrimental  to  future  exports.  Mr. 
lames  F.  Frahm.  Vice  President,  U.S. 
Wheat  Associates,  stated  in  his 
comments  that:  "One  of  the  major 
advantages  that  U.S.  wheat  enjoys 
compared  to  competing  exporting 
countries,  particularly  Canada  and 
France,  is  the  relatively  low  moisture 
content  of  U.S.  wheat.  For  the  flour 
miller  this  translates  into  more  flour 
produced  (and  more  money  earned)  per 
ton  of  wheat  purchased.  Adding  water 
to  wheat  to  increase  its  weight  erodes 
this  advantage."  Most  commentors, 
including  those  opposed  to  the 
proposed  rule,  considered  adding  water 
for  the  purpose  of  increasing  grain 
weight  to  be  an  unethical,  if  not  illegal 
practice.  But,  many  commentors 
expressed  concern  that  competitive 
pressures  may  force  more  elevators  to 
begin  applying  water  to  grain  because  of 
narrow  profit  margins.  That  is,  firms 
adding  water  have  such  a  significant 
economic  advantage  that  competing 
firms  will  be  forced  to  follow  suit  unless 
the  practice  is  prohibited.  Mr.  Granville 
M.  Tilghman,  President  of  General  Grain 
Company,  commented  that: 
"Sanctioning  the  use  of  water  would 
send  a  message  to  all  farmers  that  it  is 
all  right  to  add  water  to  grain  under  one 
guise  while  the  real  reason  would  be  for 
the  purpose  of  weight  gain." 

Current  Restrictions 

Several  commentors.  who  support  the 
use  of  water,  suggested  that  misuse  can 
be  effectively  controlled  by  enforcing 
current  Food  and  Drug  Administration 
(FDA)  and  FGIS  rules  and  restrictions. 
Dr.  Ronald  T.  Noyes,  Professor, 
Extension  Agricultural  Engineer, 
Oklahoma  State  University,  commented 
that:  "FDA  has  a  ruling  in  force  that 
makes  it  illegal  for  grain  producers  or 
commercial  grain  handlers  to  add  water 
to  grain  for  the  purpose  of  increasing 
market  weight.  It  appears  that  FGIS  is 
proposing  to  duplicate  the  FDA  ban  of 
water  added  to  grain  for  purpo.ses  of 
weight  increase,  and  further  restrict 
other  u.seful  and  economical  benefits  of 


Iter  as  a  safety  product  on  grain.  If  the 
>A  regulation  is  not  enforced  now, 

vilhy  do  FGIS  administrators  think  that 
lother  more  restrictive  regulation  will 

bk  observed." 

Unfortunately,  recent  experience  has 
s  lown  that  the  current  rules  regarding 
tl  is  practice  are  very  difficuU  to  enforce 
0  are  not  applicable  to  all  situations. 
h  T.  Dane  S.  Hanekamp,  Commodities 
_  M  anager,  American  Maize-Products 
C  )mpany,  a  major  com  processor, 
c(  mmented  that:  "Under  present  (FDA) 
gi  idelines.  re-watering  grain  to 
d  shonestly  increase  the  weight  of  grain 
si  ipments  is  common  practice,  to  which 
st  veral  large  grain  companies  openly 
a<  mit.  Though  purchase  contracts 
e:  plicitly  guarantee  that  water  has  not 
b(  en  reintroduced  to  the  grain  shipped 
to  our  processing  plants  at  any  time,  for 
at  y  reason,  but  verification  is  all  but 
ir  ipossible." 

The  FDA,  the  agency  primarily 
re  iponsible  for  preventing  adulteration. 
c(  ntinues  to  adhere  to  a  policy 
ai  iculated  by  former  Associate 
O  immissioner  for  Regulatory  Affairs 

Jo  «;ph  P.  Hile,  in  August  1980: 

th  B  intentional  addition  of  water  to 

gi  lin  would  appear  to, violate  the 

F(  deral  Food,  Drug,  and  Cosmetic  Act. 

w  lich  prohibits  the  unnecessary 

a(  dition  of  water  to  food.  Under  section 

4(  2(b)(4)  of  the  Act,  a  food  is  deemed 

to  be  adulterated  'if  any  substance  has 

b<  en  added  thereto  or  mixed  or  packed 

til  jrewith  so  as  to  increase  its  bulk  or 

w  light,  or  reduce  its  quality  or  strength 

oi  make  it  appear  better  or  of  greater 

vj  lue'.  •  *  •  If  we  encounter  (grain) 

ac  ulterated  with  water,  we  will  consider 

af  propriate  regulatory  action.  We 

re  :ognize  that  it  may  be  necessary  for  an 

el  fvator  to  add  small  amounts  of 

m  )isture  to  grain  for  safety 

re  isons.  •  •  •  The  addition  of 

m  )isture  to  grain  for  safety  reasons  is 

qi  ite  a  different  matter.  *  *  •" 

According  to  the  comments  filed  by 
U:  IDA'S  Office  of  the  hispector  General 
(C  IG).  efforts  to  apply  FDA's  policy 
ha  ve  been  largely  unsuccessful  because 
of  the  difficulty  in  proving  intent, 
de  fining  "small  amounts"  of  water,  and 
di  ;tinguishing  the  process  of  applying 
w  ter  for  safety  purposes  bom 
ac  lilteration.  "fhe  comment  also  states 
th  it  recent  investigations  by  OIG  have 
di  *;losed  that  elevators  with  water  dust 
su  )pression  systems  often  fail  to  use  the 
wi  ter  systems  as  designed  and  that 
of  en  water  was  added  to  grain  at  points 
in  the  grain  stream  within  the  elevator 
th  it  were  inappropriate  if  the  objective 
of  iie  addition  of  water  was  for  dust 
su  )pression. 


Water-Use  Permit  System 

Seventy-seven  commentors 
recommended  that  FGIS  develop  a 
program  for  regulating — rather  than 
prohibiting — the  addition  of  water  to 
grain  for  dust  control  purposes.  A 
comment  filed  by  Mr.  Jon  A.  Jacobson, 
Vice  President  of  Marketing.  Peavey 
Company,  recommended  the 
"implementation  of  a  strict  user  fee 
funded  permit  system,  in  tandem  with 
the  use  of  tamper-proof  computerized 
controls  on  water-based  techniques,  to 
assure  proper  and  controlled  use." 
According  to  a  comment  filed  by  Mr. 
James  F.  Frahm,  Vice  President,  U.S. 
W'heat  Associates:  "Cost  of  issuing 
permits  and  monitoring  water  usage 
could  be  covered  through  fees.  Abuses 
could  be  controlled  by  using  meters  to 
record  the  amount  of  water  u.sed  and 
comparing  that  with  the  volume  of  grain 
handled.  Elevators  are  currently  audited 
•  *  *  and  water  usage  could  become  a 
part  of  the  audit  process." 

Many  other  commentors  have 
concluded  that  a  pernut  system  would 
not  effectively  prevent  misuse,  but 
would  create  an  economic  incentive  for 
all  grain  handlers  to  apply  water 
whether  or  not  it  is  needed  for  dust 
suppression.  A  comment  filed  by  Mr. 
David  James  Krejci,  Executive  Vice 
President,  Grain  Elevator  and  Processing 
Society  (GEAPS),  an  international 
professional  society,  stated  that:  "With 
respect  to  the  issues  of  operational 
economic  impact,  GEAPS  suggests  that 
sanctioning  the  application  of  water 
through  regulatory  control  would  create 
the  greater  problem.  If  water  application 
is  allowed  through  regulation,  all  grain 
handling  operations  from  farm  to  export 
will  likely  be  forced  to  adopt  the 
practice  to  remain  economically 
competitive.  We  cannot  envision  an 
efficient,  practical,  and  effective 
regulatory  compliance  monitoring  and 
enforcement  plan.  We  believe  that  the 
scope  and  complexity  of  such  a 
compliance  program  would  require 
substantial  human  and  financial 
resources."  Archer  Daniels  Midland. 
Bunge  Corporation,  Cargill 
Incorporated,  Continental  Grain 
Company,  and  Louis  Dreyfus 
Corporation,  in  a  joint  comment,  stated: 
"It  is  neither  physically  possible  nor 
economically  sensible  for  the  FGIS  to 
attempt  to  regulate  this  practice  at 
roughly  10,000  U.S.  grain  handling 
facilities.  This  is  even  more  true  for  on- 
farm  use  of  water  based  systems." 
Of  additional  concern  to  many 
commentors  is  that  the  effectiveness  of 
a  permit  system  is  compromised 
because  regulators  cannot  rely  on  after- 
the-fact  product  testing  to  verify  proper 
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application.  It  is  technologically 
impossible  to  test  grain  and  distinguish 
naturally  occiuring  moisture  from 
applied  or  added  moisture. 
Consequently,  a  permit  system  must 
rely  on  an  elaborate  set  of  specifications 
involving  water  sources,  application 
rates,  metering  devices,  inventories,  and 
the  like.  While  FGIS  could  evaluate  a 
water  system  and  approve  its  initial 
installation,  opportunities  to  override 
computer  monitoring  would  exist  with 
increased  incentives  to  exploit  any 
loopholes.  Follow-up  audits  of  systems 
would  be  time  consuming,  expensive, 
and  minimally  effective.  According  to 
the  comment  filed  by  Mr.  Charles  R. 
Gillum,  Acting  Inspector  General, 
USDA/OIG:  "Our  investigations  have 
di.sclosed  that  normal  and  routine 
monitoring  of  water-based  sy.stems,  as 
would  be  done  by  FGIS,  ASCS.  and 
others,  is  not  sufficient  to  proteci  the 
Government  or  grain  purchasers  from 
those  elevators  determined  to  use  water 
to  artificially  increase  moisture  and 
grain  weight.  *  *  •  As  for  the 
sophisticated,  computer-controlled 
water  systems,  they  are  also  vulnerable 
to  deliberate  misuse.  Indeed,  the 
intentional  misuse  of  water  by  way  of 
the  computer  controlled  system  is  even 
more  difficult  to  deter.  *  *  *  As  a 
result  of  our  investigation  of  the  grain 
handling  practices  issue,  we  have  found 
that  the  majority  of  elevators  appljang 
water  to  grain  have  been  doing  so  more 
to  increase  grain  weight  than  for 
legitimate  dust  suppression." 

According  to  a  comment  filed  by  Mr. 
Keith  R.  Mestrich,  Director  of  Special 
Ser\ices  Food  &  Allied  Service  Trades 
Department.  AFL-QO.  a  group 
representing  sixteen  national  and 
international  unions:  "Once  a  company 
is  given  the  go-ahead  to  use  water,  FGIS 
would  be  hard  pressed  to  prove  water 
use  intent  after-the-fact.  Monitoring  use 
any  more  closely  would  require 
extensive  manpower  and  money.  ♦  *  * 
We  believe  that  a  permit  system  would 
make  water  use  prevalent  throughout 
the  gi  ain  transfer  system.  •  •  *  The 
adulteration  of  grain  would  increase  in 

frequency. Concerns  about  a 

permit  program  causing  more  water 
abuses  were  also  shared  by  many  other 
commentors,  including  Mr.  Dave  Lyons. 
Vice  President  for  Government 
Relations.  Louis  Dreyfus  Corporation, 
who  stated:  "Any  attempt  to  regulate 
this  practice  *  •  ♦  will  likely  resuU  in 
the  proliferation  of  the  practice 
throughout  the  total  U.S.  grain 
marketing  system.  Competitive 
pressures  will  force  many  grain 
handling  firms  to  add  water  at  various 
steps  in  the  U.S.  grain  marketing 


system.  Potentially,  water  might  be 
added  a  half  dozm  times  or  more  from 
the  farm  to  final  end  user.  Is  this  the 
type  of  grain  marketing  system  the  U£. 
wants  to  have?"  • 

Many  commentors  also  voiced 
concerns  about  the  potential  cost  of  a 
permit  system.  FGIS  has  estimated  tliat 
its  cost  to  develop  and  maintain  such  a 
system  could-quickly  exceed  $1.5 
million  annually,  as  more  and  more 
elevators  are  economically  forced  to 
apply  water  under  the  pretext  of  dust 
suppression.  Mr.  David  Harlow, 
Chairman,  Washington  Wheat 
Commission,  stated  in  his  comment 
that:  "•  •  *  we've  come  to  recognize 
that  the  expense  in  implementing  such 
a  system,  and  especially  to  maintain  it, 
would  be  astronomical.  Fees  would 
have  to  be  set  so  high  no  one  could 
afford  to  pay  them.  The  U.S. 
government  is  constantly  cutting  cost 
and  FGIS  has  suffered  significantly 
more  losses  than  most  agencies, 
therefore  it  is  highly  unlikely  that 
enough  funds  could  be  secured  to  cover 
the  expenses  that  would  be  incurred." 

Dry  Matter  Marketing 

The  concept  of  revising  or  reforming 
marketing  practices  to  eliminate  the 
economic  incentives  for  adding  water  to 
grain  was  also  put  forth  by  many 
commentors.  Several  discussed  the 
benefits  of  marketing  grain  on  a  "dry 
matter"  or  "standardized  bushel "  basis 
(also  known  as  a  "fixed  moisture"  or 
"equivalent  bushel"  basis). 

According  to  a  comment  filed  bv  Dr. 
Lowell  D.  Hill,  L.J.  Norton  Professor  for 
Agricultural  Marketing,  University  of 
Illinois,  a  leading  proponent  for  pricing 
wet  and  drj-  grain  on  the  basis  of  its  drv 
matter  content:  "Buying  grain  on  the 
basis  of  a  standardized  bushel  has 
several  advantages.  Perhaps  the 
foremost  is  that  it  removes  the  economic 
incentives  for  adding  water  to  grain.  The 
Food  and  Drug  Administration  would 
no  longer  need  to  concern  itself  with 
enforcement  of  the  imenforceable 
reg\ilation  relating  to  the  addition  of 
water  to  increase  value.  Most  of  the 
impetus  for  State  regulations  relating  to 
moisture  content  of  grain  would  also  be 
eliminated.  Price  premiums  would  not 
be  needed  for  overdry  grain  since 
moisture  content  would  be  used  to 
determine  quantity,  not  price.  The 
elevator  would  no  longer  have  to 
monitor  grain  deliveries  to  identify* 
grain  with  water  added.  Charges  and 
discounts  would  be  explicit,  rather  than 
incorporated  into  a  combined  weight- 
price  adjust  factor." 

FGIS  supports  the  elimination  of 
economic  incentives  for  adding  water  to 
grain  and  believes  that  a  practical. 


market-<mented  solution,  such  as  dry- 
matter  marketing,  could  alleviate  many 
industry  concerns  about  using  water  to 
control  dust.  However,  whether  or  not 
grain  should  be  marketed  on  its  dry 
matter  content  is  a  marketing  issue, 
which  FGIS  does  not  have  authority  to 
mandate.  In  any  event,  FGIS  believes 
that  it  is  outside  the  scope  of  this 
rulemaking  to  impose  any  requirements 
designed  to  promote  dry  matter 
marketing. 

Environmental  Concerns 

Air  pollution  from  dust  associated 
with  the  loading  and  unloading  of  grain 
is  a  concern  to  many  communities.  Not 
surprisingly,  several  commentors 
indicated  that  Uiey  are  facing 
increasingly  stringent  regulatory 
requirements  pertaining  to  the  control  of 
fugitive  dust  emissions  in  and  around 
their  facilities.  Mr.  Jon  A.  Jacobson,  Vice 
President  of  Marketing,  Peavey 
Company,  commented  that:  "The  Clean 
Air  Act  Amendments  of  1990  will 
commence  initial  phase-in  soon.  The 
impact  of  this  federal  legislation  will 
serve  to  tighten  restrictions  on  elevator 
dust  emissions  in  all  states.  As  a  result, 
elevators  will  be  required  to  either 
increase  internal  contairunent  or  to 
increase  suppression  techniques. 
Further  containment  is  both  cost  and 
maintenance  intensive  and  not  without 
potential  safety  hazards.  Increased 
suppression  will  be  the  only  viable 
choice." 

While  there  is  much  concern  within 
the  grain  industry  about  pollution 
control  regulations,  the  majority  of  the 
grain  handlers  believe  that  dust  controls 
(other  than  water)  adequately  control 
dust  emissions.  Mr.  David  C.  Lyons. 
Vice  President  for  Government 
Relations,  Louis  Dreyfus  Corporation, 
commented  that:  "•  *  *  control  of  dust 
emissions  to  the  outside  air  is  the 
responsibility  of  all  of  us  in  the  grain 
handling  industry.  It  is  our  duty  to 
preserve  and  protect  the  environment 
for  all  citizens  of  the  localities  where 
grain  handling  and  processing  facilities 
are  located.  *  *  *  Each  LDC  facility 
has  a  dust  control  strategy  using  various 
technologies.  Filtering  systems, 
enclosed  drag  conveyors,  pit  aspiration 
and  food  grade  mineral  oil  applications 
are  just  a  few  of  the  systems  we  use 
either  singly  or  in  combination,  based 
on  the  layout  and  usage  of  each  facility. 
At  no  LDC  facility  is  the  usage  of  wafer 
used  as  a  method  of  dust  control.  The 
experience  and  safety  record  of  Louis 
Dreyfus  and  the  rest  of  the  industry 
shows  that  the  addition  of  water  is  not 
necessary  for  dust  controls.  •   •  • 
Elevator  employees  will  not  have  to 
work  in  an  unclean  work  environment 
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nor  will  the  environment  have  to  suffer 
if  water  addition  is  prohibited." 

Misting 

Several  commentors  indicated  that 
water  can  be  an  effective  and  virtually 
risk-firee  dust  suppressant  when  applied 
as  a  mist  or  fog.  According  to  a 
comment  filed  by  Dr.  Ronald  T.  Noyes. 
Professor,  Extension  Agricultural 
Engineer,  Oklahoma  State  University: 
"Spraying  200-1,000  ppra  of  potable  tap 
water  from  city,  rural  or  deep  ground 
well  drinking  water  systems  for  dust 
control  is  the  application  of  a  food  grade 
quality  material.  Adding  200  ppm  (the 
maximum  allowable  limit  for  food  grade 
oil),  or  200  lbs.  of  potable  water  added 
to  1,000,000  pounds  of  grain  is  equal  to 
one  gallon  of  water  sprayed  on  693.3 
bushels  of  60  lbs.  Test  Wt.  wheat.  That's 
one  gallon  of  water  added  to  41,600  lbs. 
of  grain,  or  1  lb.  of  water  added  to  5,000 
lbs.  of  grain — a  0.02%  wt.  change.  That 
level  of  moisture  is  not  detectable  by 
standard  FGIS  moisture  testers.  An 
application  of  500  ppm  of  potable  water, 
a  justifiable  level  for  dust  control,  is  1 
lb.  of  water  (approximately  [one]  pint  of 
water)  per  2,000  lbs.  of  grain.  If  it  all 
were  absorbed,  it  would  add  0.05%  to 
the  weight  of  the  grain.  However,  a 
significant  part  of  the  moisture  will 
evaporate  during  the  spraying  operation 
or  from  the  grain  dust  after  grain 
movement  stops." 

Dr.  Marvin  R.  Paulsen.  Professor  of 
Agricultural  Engineering,  University  of 
Illinois  at  Urbana-Champaign, 
commented  that:  "My  exception  to  an 
outright  ban  on  using  water  is  that  there 
is  a  researchable  issue  involving  new 
technology  with  very  high  pressure  and 
very  fine  spray  particles.  *  •  *  Thus, 
the  air  at  grain  transfer  points  could  be 
humidified  to  drop  the  minimum 
explosJvt;  c:oncentration.  The 
humidification  could  also  reduce  static 
electricity.  Some  of  the  fine  spray 
particles  would  adhere  to  passing  grain 
but  the  level  of  actual  water  addition 
would  be  far  below  0.5%  by  weight  and 
probably  closer  to  0.05%.  The  difference 
between  this  method  and  others  that 
have  been  proposed  is  that  the  nozzles 
create  such  small  particle  sizes  using 
such  high  pressures  that  it  would  be 
impossible  to  apply  higher  levels  of 
water  with  that  particular  system." 

FGIS  shares  Dr.  Paulsen's  view  that 
research  involving  new  technologies 
such  as  spray  "misting"  should 
continue.  However,  research  to  date  has 
been  limited.  Consequently,  there  is 
insufficient  data  for  FGIS  to:  (1) 
Determine  whether  misting  can,  in  fact, 
control  dust  without  harming  grain;  (2) 
define  misting  and  establish  workable 


eqi  ipment/system  specifications;  and 
(3)  Jevelop  appropriate  controls. 

I  GIS  will  continue  to  work  with  the 
US  )A  Agricultural  Research  Service 
and  the  U.S.  grain  industry  to  foster  the 
development  of  potentially  viable 
me  hods  of  controlling  grain  dust,  such 
as  I  listing. 

Oil  Additives  Used  To  Control  Grain 
Ouit 

Ii  I  recent  years,  many  grain  handlers 
hav  B  begim  to  use  oil  additives,  such  as 
foo  I  grade  soybean  oil  and  U.S.?.  white 
mil  eral  oil,  to  control  grain  dust. 
Un  ortunately,  for  some  end-uses,  wheat 
anc  barley  treated  with  oil  may  be  less 
fun  :tional  and  acceptable.  According  to 
a  c<  mment  filed  by  Mr.  James  F.  Frahm, 
Vic  !  President,  U.S.  Wheat  Associates: 
"Oi  has  adverse  effects  on  fiour  yield 
anc  color,  both  important  factors  in 
det(  rmining  the  profitability  of  the 
mil  ing  operation.  Oil  can  also  cause 
bacteria  and  other  undesirable  materials 
to  a  ihere  to  the  wheat  kernel, 
par  icularly  in  the  crease  of  the  kernel, 
anc  therefore  reportedly  can  raise 
bac  eria  counts  in  flour.  Because  some 
of  t  le  oil  is  detectable  in  the  resulting 
floi  r,  it  may  have  adverse  effecrts  on  the 
qua  ity  of  the  end  product.  *  *  "  As  a 
resi  It,  some  of  the  largest  U.S.  baking 
con  panies  refuse  flour  from  wheat 
trea  ed  with  oil  *  *  *  elimination  of 
wat  jr  as  an  option  for  dust  suppression 
wil  result  in  more  wide-spread  use  of 
oil. 

^  any  commentors  also  believe  that-if 
the  ase  of  water  is  banned,  oi!  usage 
wil  become  more  widespread.  Mr. 
Jam  5s  A.  Bair,  Director  of  Government 
Rel)  tions.  Millers'  National  Federation 
(Mf  F),  commented  that:  "At  its  recent 
mec  ling,  the  MNF  Executive  Committee 
vot(  d  overu'helmingly  to  support  the 
pro  losed  prohibition.  Additionally,  the 
MN  =■  encourages  FGIS  to  enact  the  ban 
on  ^U  other  dust  control  additives  as 
including  mineral  oil  and  vegetable 
*  *  To  understand  [the  negative 
imp  !ct  of  additives  on  end-use  quality] 
it  is  important  to  note  the  mechanism  by 
whi  ;h  water  and  oil  control  dust— by 
mal  ing  the  dust  stick  to  the  kernel.  It  is 
in  t  is  dust  where  unsanitary  filth 
resi  les.  This  filth  is  normally  removed 
in  c  eaning  prior  to  milling,  however 
wall  T  and  oil  make  removing  this 
mat  irial,  especially  from  the  crease  of 
the  ;ernel,  a  virtually  impossible  task. 

Fi  ;iS  understands  the^concerns 
exp:  essed  by  the  wheat  and  barley 
indj  stry,  flour  millers,  and  maltsters. 
Hov  ever,  FGIS  has  no  information  that 
wou  d  indicate  that  prohibiting  the  use 
of  witer  would  cause  any  increase  in  - 
the  Lsage  of  soybean  and  mineral  oil.  To 
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the  contrary,  FGIS  believes  that  the 
relative  high  cost  of  these  oils  and  the 
concerns  expressed  by  certain  parts  of 
the  market  will  continue  to  severely 
limit  the  opportunities  for  using  food 
grade  oils  for  dust  suppressant 
purposes. 

Insecticides  and  Grain  Protectants 

Two  commentors  requested  that  the 
proposed  rule  be  modified  to 
accommodate  the  continued  use  of 
water-based  material  for  insecticides, 
grain  protectants,  and  related  purposes. 
Mr.  Craig  P.  Jacob,  Insecticide  PrcKluct 
Manager,  Gustafson,  commented  that 
Gustafson  is  strongly  against  revising 
§  800.88  of  the  regulations  under  the 
USGSA  to  require  a  statement  to  be 
shown  on  inspection  certificates 
whenever  water-based  insecticides  are 
applied  to  export  grain.  Mr.  Bob  Reeves, 
Technical  Services  Manager,  Loveland 
Industries,  commented  that:  "The  basis 
of  our  opposition  is  that  prohibition  of 
the  addition  of  water  in  any  amount  to 
grain  would  eliminate  the  opportunity 
to  utilize  water  as  a  carrier  for  other 
materials  (mold  inhibitors)."  This  final 
rule  does  not  prohibit  or  limit  the 
application  of  water-based  insecticides 
or  protectants. 

Washing  Smut  From  Wheat 

Several  commentors  recommended 
that  FGIS  allow  water  to  be  used  to 
wash  smut  from  wheat.  Mr.  Mark 
Palmquist,  Senior  Vice  President, 
Han,'est  States,  commented  that: 
"Language  should  be  added  that  would 
state  that  washing  wheat  (to  remove 
smut)  is  a  processing  operation  or 
washing  of  wheat  is  an  approved 
process."  Smut  or  bunt  (e.g.,  Tilletia 
caries  and  Tilletia  controversa  Kuhn)  is 
a  field  bom  disease  that  occurs  in 
certain  wheat  growing  areas.  Generally, 
smutty  wheat  is  not  acceptable  to 
millers  and  exporters.  Although  smut 
"balls"  may  sometimes  be  removed  by 
screening  or  aspiration,  smut  adhering 
to  the  surface  of  kernels  can  only  be 
removed  by  physically  washing  the 
wheat. 

FGIS  believes  that  washing  smut  from 
wheat  is  an  essential  and  necessary 
"processing  operation."  This  final'ruie 
does  not  prohibit  adding  water  to  grain 
for  purposes  of  milling,  malting,  or 
similar  processing  operations. 
Therefore,  using  water  to  wash  smut 
from  wheat  would  not  be  prohibited 
under  this  rule. 

Final  Action 

On  the  basis  of  the  comments 
received  and  other  available 
information,  FGIS  has  determined  that 
applying  water  to  grain  must  be 
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prohibited.  While  water  may — under 
certain  circumstances — suppress  dust,  it 
can  also  adulterate  grain  by  artificially 
increasing  its  weight.  Additionally, 
adding  water  to  grain  increases  the 
opportunity  for  mold  growth  and 
mycotoxin  contamination.  If  allowed  to 
continue,  the  practice  of  adding  water  to 
grain  could  do  irreparable  harm  to  the 
reputation  of  U.S.  grain  in  the  domestic 
and  world  market. 
Accordingly.  FGIS  is  revising: 

1.  Section  800.61(b)  to  prohibit  the 
addition  of  water  to  grain,  except  for 
milling,  malting,  or  similar  processing 
operations. 

2.  Section  800.61(d)(4)  to  exclude 
water  as  a  dust  suppressant. 

3.  Section  800.88(d)  to  eliminate  the 
provision  for  adding  water  to  e,vport 
grain. 

4.  Section  800.96(c)(2)  to  eliminate 
the  provision  for  adding  water  to  export 
grain. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Grain,  Export. 

For  reasons  set  out  in  the  preamble. 
7  CJ'R  part  800  is  amended  as  follows: 

PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582.  90  Stat  2867. 
as  amended.  (7  U.S.C.  71  et  seq.) 

2.  Section  800.61  is  revised  to  include 
a  new  paragraph  {b)(3)  as  follows: 

§  SOaei    ProMMted  grain  handling 
practices. 


(b)  •  •  • 

(3)  Add  water  to  grain  for  purposes 
other  than  milUng.  malting,  or  similar 
processing  operations. 

.  *        •        •        •        • 

3.  Section  800.61(d)(4)  is  revised  to 
read  as  follows: 

§800.61    Prohibited  grain  handling 
practices. 

*        •        *         •        « 

(d)  •  •  • 

(4)  Dust  suppressants.  Grain  may  be 
treated  with  an  additive,  other  than 
water,  to  suppress  dust  during  handling. 
Elevators,  other  grain  handlers,  and 
their  agents  are  responsible  for  the 
proper  use  and  application  of  dust 
suppressants.  Sections  800.88  and 
800.96  include  additional  requirements 
for  grain  that  is  officially  inspected  and 
weighed. 


§800.88    [Amended] 

4.  Section  800.88(d)  is  amended  by 
removing  paragraph  (d)(ii)  and  by 


redesignaUng  paragraph  (d)(i)  Genemi. 
as  paragraph  (d)  Additives. 

§800.96   [Amended] 

5.  Section  800.96(c)  is  amended  by 
removing  paragraph  (c)(2Kii)  and  by 
redesignating  paragraph  (c)(2)(i) 
General,  as  paragraph  (c)(2)  Additives. 

Dated:  October  6. 1994. 
Patricia  A.  lensen. 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

([  R  Doc.  94-25371  Filed  10-13-94;  8  45  am! 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  452 
[Docket  No.  94N-02961 

Antibiotic  Drugs;  Azithromycin  for  Oral 
Suspension 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Dnig 
.Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide 
for  the  inclusion  of  accepted  standards 
for  a  new  drug  dosage  form  of 
azithromycin,  azithromycin  for  oral 
suspension.  The  manufacturer  has 
supplied  sufficient  data  and  information 
to  establish  its  safety  and  efficacy. 
DATES:  Effective  on  November  14.  1994; 
written  comments,  notice  of 
participation,  and  request  for  a  hearing 
by  November  14,  1994;  data, 
information,  and  analyses  to  justify  a 
hearing  by  December  13, 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville.  MD  20857 
FOR  RIRTHER  INFORMATION  CONTACT: 
James  Timpu r.  Center  for  Drug 
Evaluation  and  Research  (HFD-520). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-443-6714. 

SUPPLEMENTARY  INFORMATION:  ¥D.\  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Feder^  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357).  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  dosage  form  of 
azithromycin,  azithromycin  for  oral 
suspension.  The  agency  has  concluded 
that  the  data  supplied  by  the 
manufacturer  concerning  the  new 


antibiotic  drug  dosage  form  are  adequate 
to  establish  its  safety  and  efficacy  when 
used  as  directed  in  the  labeling  and  that 
the  regulations  should  be  amended  in 
21  CFR  part  452  to  provide  for  the 
inclusion  of  accepted  standards  for  this 
product. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statemtmt 
is  required. 

Submitting  Comments  and  Filing 
Objections 

This  final  rule  announces  stajidards 
that  FDA  has  accepted  in  a  request  for 
approval  of  a  new  antibiotic  drug  dosaye 
form.  Because  this  final  rule  is  not 
controversial  and  because  when 
effective  it  provides  notice  of  accepted 
standards.  FDA  finds  that  notice  and 
comment  procedure  is  uimeccssary  and 
not  in  the  public  interest.  This  final 
rule,  therefore,  becomes  effective  on 
November  14. 1994.  However,  interested 
persons  may,  on  or  before  November  14. 
1994.  submit  written  comments  to  the 
Dockets  Management  Branch  (address, 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  e.xcept  that  individuals 
may  submit  one  cx)py.  Comments  are  to 
be  identified  with  the  docket  nuniber 
found  in  brackets  in  the  heading  of  this 
document  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Any  person'who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  ( 1 ) 
on  or  before  November  14, 1994,  a 
written  notice  of  participation  and 
request  for  hearing,  and  (2)  on  or  Ixjfotv 
December  13, 1994.  the  data, 
information,  and  analyses  on  which  the 
person  relies  to  justify  a  hearing,  as 
specified  in  21  CFR  314.300.  A  request 
for  a  hearing  may  not  rest  upon  mere 
allegations  or  denials,  but  must  set  forth 
specific  facts  showing  that  there  is  a 
genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  a  hearing  that  no  genuine 
and  substantial  issue  of  fact  precludes 
the  action  taken  by  this  order,  or  if  a 
request  for  a  hearing  is  not  made  in  trie 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Fond  an«l 


Drugs  will  enter  summary  judgment 
against  the  person(s)  who  Tequest(s)  the 
hearing,  making  Rndings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
document  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  a  hearing, 
a  submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR 
314.300. 

All  submissions  under  this.order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  452 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  452  is 
amended  as  follows: 

PART  452— MACROUDE  ANTIBIOTIC 
DRUGS 

1.  The  authority  citation  for  21  CFR 
part  452  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 

§452.160a    [Redesignated  from  §452.160] 

2.  Section  452.160  is  redesignated  as 
§  452.160a  and  new  §§452.160  and 
452.160b  are  added  to  subpart  B  to  read 
as  follows: 

§  452.1 60    Azithromycin  oral  dosage  forms. 

S  452.1 60b    Azithromycin  for  oral 
suspension. 

(a)  Requirements  for  certification— (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Azithromycin  for  oral 
suspension  is  a  dry  mixture  of 
azithromycin  with  a  suitable  and 
harmless  buffer  substance,  sweetener,* 
diluent,  anticaking  agent,  and 
flavorings.  The  dry  mixture  is  packaged 
in  single  dose  packets  each  containing 
1,000  milligrams  of  azithromycin.  The 
azithromycin  content  is  satisfactory  if  it 
is  not  less  than  90  percent  and  not  more 
than  110  percent  of  the  number  of 
milligrams  of  azithromycin  that  it  is 
represented  to  contain.  Its  moisture 
content  is  not  more  than  1.5  percent. 
When  constituted  as  directed  in  the 
labeling,  the  pH  of  the  suspension  is  not 
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les  >  than  9  and  not  more  than  11.  It 
giv  Bs  a  positive  identity  test  for 
aztthromycin.  The  azithromycin  used 
coo  forms  to  the  standards  prescribed  by 
§4>2.60(a)(l). 

)  Labeling.  It  shall  be  labeled  in 
acdordance  with  the  requirements  of 
§  482.5  of  this  chapter. 

(B)  Requests  for  certification;  samples. 
In  Addition  to  complying  with  the 

irements  of  §431.1  of  this  chapter, 
eacfli  such  request  shall  contain; 

(l)  Results  of  tests  and  assays  on: 

(fi)  The  azithromycin  used  in  making 
thej  batch  for  potency,  moisture,  pH, 
res  due  on  ignition,  heavy  metals,   - 
spt  cific  rotation,  crystallinity,  and 
ide  itity. 

( i)  The  batch  for  content,  moisture, 
pH  and  identity. 

( i)  Samples,  if  required  by  the 
Dir  jctor,  Center  for  Drug  Evaluation  and 
Re!  earch: 

(  \)  The  azithromycin  used  in  making 
the  batch:  10  packages,  each  containing 
api  roximately  1,000  milligrams. 

(B)  The  batch:  A  minimum  of  30 
paqkages. 

f ))  Tests  and  methods  of  assay— ( 1 ) 
Az,  thromycin  content.  Proceed  as 
dir  icted  in  §  452.60(b)(1),  preparing  the 
dis  lolving  solvent  and  sample  solution 
anc  calculating  the  azithromycin 
cor  tent  as  follows: 

(  )  Dissolving  solvent.  Dissolve  2.2 
gra  ns  of  potassium  phosphate 
mo  lobasic  in  1,590  milliliters  of 
ulti  apure  deionized  or  high- 
pei  brmance  liquid  chromatographic- 
gra  ie  water.  Add  600  milliliters  of  2- 
pro  aanol.  480  milliliters  of  ethanol,  and 
33(  milliliters  of  acetonitrile,  adjust  to 
pH  8.4  with  lOAf  potassium  hydroxide 
anc  shake  on  a  reciprocating  shaker  for 
30  ninutes.  The  dissolving  solvent  is 
0.0  iM  monobasic  potassium 
ph(  sphate:2- 

propanol:ethanol:acetonitrile 
(53  20:16:11,  by  volume). 

(  i)  Preparation  of  sample  solution. 
Qu  intitatively  transfer  the  contents  of 
on(  package  into  a  500-milliliter 
vol  imetric  flask.  Add  about  350 
mil  iliters  of  dissolving  solvent  and 
sha  ce  on  a  reciprocating  shaker  for  30 
mil  utes.  Dilute  to  volume  with 
dis  olving  solvent,  stopper  the  flask, 
anc  mix  well.  Place  40  miUiliters  of  the 
resulting  suspension  into  a  suitably 
siz«  d  centrifuge  tube.  Stopper  the  tube 
anc  centrifuge  the  suspension  (about  20 
mil  utes  at  1,000  revolutions  per 
mil  ute).  Pipet  10.0  milliliters  of  the 
dih  ted  solution  into  a  50-milliliter 
vol  imetric  flask  and  dilute  to  volume 
witji  mobile  phase  (described  in 
§432.60(b)(l)(i)).  Pipet  2.0  milliliters  of 
the  diluted  solution  into  a  50-milliIiter 
voli  imetric  flask  and  dilute  to  volume 


with  mobile  phase.  The  final  dilution  of 
the  sample  and  standard  must  be 
identical.  The  final  concentration  of 
azithromycin  in  the  sample  solution  is 
0.003  milligram  per  milliliter 
(estimated). 

(iii)  Calculations.  Calculate  the 
azithromycin  content  as  follows: 


Milligrams  of 
azithromycin     = 
per  package 


Av  XPsXd 


As  X  1,000 


where: 

Av  =  Area  of  the  azithromycin  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  azithromycin  standard); 
As  =  Area  of  the  azithromycin  peak  in  the 

chromatogram  of  the  azithromycin 

working  standard; 
Ps  =  Azithromycin  activity  in  the 

azithromycin  worlcing  standard  solution 

in  micrograms  per  milliliter;  and 
d  =  Dilution  fector  of  the  sample  =  500  X  50/ 

10X50/10X50/2. 

(2)  Afoisfure.  Proceed  as  directed  in 
§  436.201  of  this  chapter. 

(3)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  the  drug 
constituted  as  directed  in  the  labeling. 
Allow  the  constituted  suspension  to  sit 
for  10  minutes  undisturbed  before 
making  the  measurement. 

(4)  Identity.  Using  the  high- 
performance  liquid  chromatographic 
procedure  described  in  paragraph  (b)(1) 
of  this  section,  the  retention  time  for  the 
peak  of  the  active  ingredient  must  be 
within  2  percent  of  the  retention  time 
for  the  peak  of  the  corresponding 
reference  standard. 

Dated:  September  28,  1994. 
David  B.  Barr, 

Deputy  Director.  Office  of  Compliance,  Center 
for  Dnig  Evaluation  and  Research. 
|FR  Doc.  94-25398  Filed  lO-ia-94;  8:45  ami 
BILLING  CODE  4160-01-F 


21  CFR  Part  812 
[Docket  No.  85N-0331] 

Cardiovascular  Devices;  Notice  of 
Agency  Decision  Not  To  Enforce 
Requirefnent  of  Premarket  Approval; 
Replacement  Heart  Valve  Allografts 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Recision  of  notice  of 
applicability  of  a  final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  will  no  longer  enforce  the 
premarket  approval  requirement  for 
replacement  heart  valve  allografts.  Upon 
publication  of  this  document,  these 
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devices  may  be  commercially 
distributed  without  an  approved 
premarket  approval  application  (PMA) 
and  without  an  approved  investigational 
device  exemption  (IDE).  The  agency 
intends  to  initiate  procedures  for  the 
purpose  of  placing  these  devices  into 
class  n.  FDA  is  taking  this  action 
because  it  believes  that  special  controls 
may  be  more  appropriate  than 
premarket  approval  to  ensure  the  safety 
and  effectiveness  of  heart  valve 
allografts.  This  docimient  also  confirms 
that  heart  valve  allografts,  and  the 
processors  and  distributors  of  these 
devices,  are  still  subject  to  the  general 
controls  applicable  to  all  medical 
devices. 

EFFECTIVE  DATE:  October  14. 1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Kenneth  A.  Palmer,  Center  for  Devices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration.  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-1346. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  26, 1991  (56  FR 
29177),  FDA  issued  a  notice  of 
applicability  of  a  final  rule  to  clarify 
that  replacement  heart  valve  allografts 
were  covered  by  the  regulations 
classifying  replacement  heart  valves 
into  class  III  (45  FR  7904,  February  5. 
1980)  and  imposing  on  them  the 
requirement  of  premarket  approval  (52 
FR  18162.  May  13. 1987). 

Recently.  FDA  has  focused  on  its 
overall  program  for  regulating  articles 
derived  from  human  tissue.  In  the 
Federal  Register  of  December  14, 1993 
(58  FR  65514),  the  agency  issued  an 
interim  rule  to  impose  industry-wide 
standards  for  donor  screening  and 
recordkeeping  that  are  applicable  to 
human  tissue  intended  for 
transplantation.  In  an  effort  to 
reexamine  the  regulatory  treatment  of 
heart  valve  allografts  in  light  of  the 
requirements  in  the  interim  rule  and 
current  information  on  heart  valve 
allografts,  the  agency  is  modifying  its 
approach  to  heart  valve  allografts. 
Therefore,  the  agency  is  rescinding  the 
June  26. 1991,  Federal  Register 
document. 

Effective  on  October  14, 1994,  neither 
an  approved  application  for  premarket 
approval  nor  an  investigational  device 
exemption  is  required  for  commercial 
distribution  of  replacement  heart  valve 
allografts.  Processors  and  distributors 
who  had  not  marketed  heart  valve 
allografts  before  June  26. 1991,  may 
commercially  distribute  these  devices 
only  upon  issuance  of  an  order  by  the 
agency  under  21  U.S.C.  360c(i). 

The  agency  will  continue  to  regulate 
heart  valve  allografts  as  medical 


devices.  However,  rather  than 
continuing  to  require  individualized 
premarket  approval  applications  (or 
IDE's)  for  these  devices,  the  agency 
intends  to  initiate  procedures  for  the 
purpose  of  classifying  these  devices  into 
class  n,  within  the  meaning  of  21  U.S.C. 
360c(a)(l)(B),  with  the  simultaneous 
development  of  appropriate  special 
controls.  Based  on  its  increased 
experience  vdth  the  use  of  special 
controls  and  with  relevant  industry- 
wide standards,  the  agency  now 
believes  that  special  controls  may  be 
adequately  address  the  critical  public 
health  concerns  raised  by  these  life- 
sustaining  devices. 

Although  no  longer  subject  to  the 
class  in  requirement  of  premarket 
approval,  heart  valve  allografts  remain 
subject  to  all  other  requirements 
applicable  to  medical  devices  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321  et  seq.)  and  the 
regulations  thereunder.  Thus,  the 
devices,  and  processors  and  clistributors 
of  the  devices,  are  subject  to  the  general 
controls  identified  in  section 
513(a)(1)(A)  of  the  act  (21  U.S.C. 
360c(a)(l)(A)).  including  the 
requirements  of  premarket  notification 
and  good  manufacturing  practices.  In 
addition,  the  agency  may  inspect  any 
facility  in  which  these  devices  are 
manufactured,  processed,  pac:ked,  or 
held,  in  accordance  with  its  authority 
under  section  704  of  the  act  (21  U.S.C. 
374). 

As  announced  in  the  notice  of 
applicability  of  a  final  rule,  FDA  has 
determined  that  allografts  marketed  as 
of  the  date  of  that  notice,  June  26, 1991. 
are  substantially  equivalent  to 
preamendment  replacement  heart  valves 
as  defined  in  21  CFR  870.3925. 

Therefore,  in  complying  with  general 
controls,  tissue  banks  and  other 
processors  who  had  marketed  heart 
valve  allografts  before  June  26, 1991.  are 
not  required  to  submit  premarket 
notification  submissions  to  the  agency 
in  accordance  with  21  U.S.C.  360(k). 

In  a  future  issue  of  the  Federal 
Register,  the  agency  will  announce  a 
meeting  of  the  Circulatory  Systems 
Device  Panel  to  review  the  existing 
information  on  heart  valve  allografts 
and  make  a  recommendation  to  the 
agency  as  to  whether  it  believes  that 
special  controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices. 

This  document  is  issued  under  the 
authority  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321  et  seg). 


Dated:  October  7. 1994. 
WUliamK.  Hubbard. 
Interim  Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-25442  Filed  10-13-94;  8:45  am) 

BILUNC  CODE  416(M>1-f 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  261 0  and  2622 

Late  Premium  Payments  and  Employer 
Liability  Underpayments  and 
Overpayments;  Interest  Rate  for 
Determining  Variable  Rate  Premium; 
Amendments  to  Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 


SUMMARY:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  underpayments  and 
overpayments  for  the  calendar  quarter 
beginning  October  1, 1994.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 
years  beginning  in  August  1994  through 
October  1994.  These  interest  rates  are 
established  pursuant  to  section  4006  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  as  amended.  The 
effect  of  these  amendments  is  to  advise 
plan  sponsors  and  pension  prac:titioners 
of  these  new  interest  rates. 
EFFECTIVE  DATE:  October  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street.  NW..  Washington.  DC 
20005-4026;  telephone  202-326-4024 
(202-326-4179  for  TTY  and  TTD). 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC") 
collects  premiums  from  ongoing  plans 
to  support  the  single-employer  and 
multiemployer  insurance  programs. 
Under  the  single-employer  program,  the 
PBGC  also  collects  employer  liability 
from  those  persons  described  in  ERISA 
section  4062(a).  Under  ERISA  section 
4007  and  29  CFR  2610.7,  the  interest 
rate  to  be  charged  on  unpaid  premiums 
is  the  rate  established  under  section 
6601  of  the  Internal  Revenue  Code 
("Code").  Similarly,  under  29  CFR 
2622.7.  the  interest  rate  to  be  credited  or 
charged  with  respect  to  overpayments  or 
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underpayments  of  amployw  liability  is 
the  section  6601  rate.  JhaM  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  r^ulation 
and  appendix  A  to  the  employer 
liability  regulation. 

The  Internal  Revenue  Service  has 
announced  that  for  the  quarter 
beginning  October  1, 1994.  the  interest 
charged  on  the  imderpayment  of  taxes 
will  be  at  a  rate  of  9  percent 
Accordingly,  the  PBGC  is  amending 
ai^ndix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  few  the  October  1, 1994, 
throush  December  31, 1994.  quarter. 

Under  ERISA  section 
4006(a](3)(E)(iii)(II),  in  determining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest 
rate  equal  to  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  tat  which  premiums  are  being 
paid.  Under  S  2610.23(bMl)  of  the 
premium  regulation,  this  value  is 
determined  by  reference  to  30-year 
Tlreasiuy  constant  maturities  as  reported 
in  Federal  Reserve  Statistical  Releases 
G.13  and  H.IS.  The  PBGC  publishes 
these  rates  in  appendix  B  to  the 
resulation. 

The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  the  appouiix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  detennined  prospectively, 
the  appradix  B  rate  is  not  known  until 
a  short  time  after  the  first  of  the  month 
for  which  it  applies.  Accordingly,  the 
PBGC  is  hereby  amending  appendix  B  to 
part  2610  to  add  the  vesteid  benefits 
valuation  rates  for  plan  years  beginning 
in  August  of  1994  through  Octoter  of 
1994. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  imder  these  regulations.  Under 
both  regulations,  the  appendix  A  rates 
are  the  rates  determined  under  section 
6601(a)  of  the  Code.  The  interest  rates 
in  appendix  B  to  part  2610  are 
prescribed  by  ERISA  section 
4006(a)(3)(E)(iii)(n)  and  §  2610.23(b)(1) 
of  the  r^ulation.  These  appendices 
merely  collect  and  republish  the  interest 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 


ejdsts  for  making  tliese  amendments 
e  fective  immediately. 

The  PBGC  has  determined  that  none 
oi  these  actions  is  a  "significant 
regulatory  action"  under  the  criteria  set 
~ .  in  Executive  Order  12866,  because 
will  not  have  an  annual  effect  on 
economy  of  $100  million  or  more  or 
Iversely  affect  in  a  material  way  the 
^onomy,  a  sector  of  the  ectmomy. 
luctivity,  competition,  ]6bs,  the 
[vironment,  public  health  or  safety,  or 
ate,  local,  or  tribal  governments  or 
^nunimities;  create  a  serious 

)nsistency  or  otherwise  interfere 
1th  an  action  taken  or  planned  by 
iother  agency;  materially  alter  the 
tdgetary  impact  of  entitlements. 
Its,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
tUereof;  or  raise  novel  legal  or  policy 
issues  arising  otU  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
sc  t  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
nilemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C 
6(1(2). 

Lit  of  Subjects 

2.  CFR  Part  2610 

Employee  benefit  plans.  Penalties. 
Pension  insurance.  Pensions,  Reporting 
and  recordkeeping  requirements. 

2,  CFR  Part  2622 

Business  and  industry.  Employee 
h(  nefit  plans.  Pension  insurance. 
P(  nsions.  Reporting  and  recordkeeping 
re  [juirements,  Small  businesses. 

In  consideration  of  the  foregoing,  part 
21  10  and  part  2622  of  chapter  XXVI  of 
til  le  29,  Code  of  Federal  Regulations,  are 
h(  ireby  amended  as  follows: 

P  (RT  2610-PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
c(  ntinues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3),  1306, 
i;  07. 

2.  Appendix  A  to  part  2610  is 

ai  lended  by  adding  a  new  entry  for  the 
qi  arter  beginning  October  1, 1994,  to 
re  id  as  follows.  The  introductory  text  is 
re  lublisfaed  for  the  convenience  of  the 
re  ider  and  remains  undianged. 

A  ipendix  A  to  Part  2810 — Late 
Pi  yment  Interest  Rates 

The  following  table  lists  the  late 
pt  yment  interest  rates  under  §  2610.7(a) 
fa  -  the  specified  time  periods: 


From 


Thfougti 


Hitefest 
rale 
(per- 
cent) 


Oct.  1, 1994 Dec.  31. 1994  .  \ 

3.  Appendix  B  to  part  2610  is 
amended  by  adding  to  the  table  of 
interest  rates  new  entries  for  premium 
payment  years  beginning  in  August  of 
1994  through  October  of  1994,  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appenduc  B  to  Part  2610— Interest 
Rates  for  Valaing  Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under 
§  2610.23(b)  and  in  calculating  a  plan's 
adjusted  vested  benefits  under 
§  2610.23(c)(1): 


For  premium  payment  years  begirt 
nihg  in- 


Re- 
quired 
intefest 
rale* 


Aug.  1994  , 
Sept  1994 
Oct.  1994  ., 


6.06 
5.99 
6.17 


1  The  required  interest  rate  listed  above  is 
equal  to  80%  of  ttie  annual  yield  for  30-year 
Treasury  constant  matwAies,  as  reported  in 
Federal  Reserve  Staisleal  Release  G.13  and 
H.15  for  the  calendar  month  preceding  the  cal- 
endar month  In  wtitch  the  premium  payment 
yeart)egir^ 

PART  2622— EMPLOYER  LIABILITY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2622 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b}(3},  1362- 
1364. 1367-^8. 

5.  Appendix  A  to  part  2622  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  July  1, 1994,  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2822— Late 
Payment  and  Overpayment  Interest 
Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
under  §  2622.7  for  the  specified  time 
periods: 
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From 


Through 


Interest 
rate 
(per- 
cerrt) 


Oct.  1.  1994 Dec.  31.  1994  .  9 

Issued  in  WasJiington,  DC,  tliis  nth  day  of 
Of-tobcr  1994. 

Martin  Slate, 

Executive  Director.  Pension  Benefil  Guaranty 
Corporation. 

IFR  Doc.  94-25513  Filed  10-13-94;  8:45  am) 

BILUNG  CODE  770«-01-M 


29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  In  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Flan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  intere.st 
assumptions  that  the  PBGC  use.s  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule  ■ 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  November 
1994,  and  to  multiemployer  plans  with 
valuation  dates  in  November  1994.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  November  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington.  DC 
20005,  202-326-4024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMEHTARV  INFORMATION:  This  rule 
adopts  the  November  1994  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619.  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 


Mass  Withdrawal  (29  CFR  part  2676.  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c)  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities."  i.e.,  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may.  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC 
terminates  an  underfunded  plan 
involuntarily  pursuant  to  ERISA  section 
4042(a).  it  uses  the  subpart  C  formulas 
to  determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employee  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  the  rates  and  factors 
are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
m.arkets.  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  setsof  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  November  1994  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  November  1994. 

For  annuity  benefits,  the  interest  rates 
will  be  7.30%  for  the  first  25  years 
following  the  valuation  date  and  5.25% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  6.00%  for 
the  period  during  which  benefits  are  in 
pay  status.  5.25%  during  the  seven 
years  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.0% 
during  any  other  years  preceding  the 
benefit's  placement  in  pay  status. 


(ERISA  section  205(g)  and  Internal 
Revenue  Code  section  417(e)  provide 
.  that  private  sector  plans  valuing  lump 
su.Tis  not  in  excess  of  $25,000  must  use 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBGC  for  valuing 
lump  sums  (and  for  lump  sums 
exceeding  $25,000  must  use  interest 
assumptions  at  least  as  generous  as 
120%  of  the  PBGC  interest 
assumptions).)  The  above  annuity 
interest  assumptions  represent  an 
increase  (from  those  in  effect  for 
October  1994)  of  .30  percent  for  the  first 
25  years  following  the  valuation  date 
and  are  otherwise  unchanged.  The  lump 
sum  interest  assumptions  repre.sent  an 
increase  (ft-om  those  in  effect  for 
October  1994)  of  .50  percent  for  the 
period  during  which  benefits  are  in  pay 
status  and  the  seven  years  directly 
preceding  that  period,  they  are 
otherwise  unchanged. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrar)'  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  No\  ember 
1994.  and  in  muhiemployer  plans  that 
have  undergone  mass  withdraw  al  and 
have  valuation  dates  during  November 
1994,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  has  detennined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  seriou« 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  materially  alter  the 
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budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance.  Pensions. 

29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI. 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 


>ART261»-{AMENDEO] 

1.  The  authority  citation  for  part  2619 
I  ontinues  to  read  as  follows: 

Authority:  29  U.S.C  1301(a),  1302(b)(3), 
341,1344,1362. 

2.  In  appendix  B.  Rate  Set  13  is  added 
I  0  Table  I,  and  a  hew  entry  is  added  to 

'  'able  II.  as  set  forth  below.  The 
i  Qtroductory  text  of  both  tables  is 
I  Bpublished  for  the  convenience  of  the 
I  sader  and  remains  unchanged. 

i  ippendix  B  to  Part  2619— Interest 
1  ^ates  Used  To  Value  Lump  Sum  and 
J  innuities 

J  ump  Sum  Valuations 

In  deteirnining  the  value  of  interest  factors 
<  f  the  form  v""  (as  defined  in  §  2619^9(b)(lJ) 
f  )r  purposes  of  applying  the  formulas  set 
i  )rth  in  §  2619.49  (b)  through  (i)  and  in 
(  etermining  the  value  of  any  interest  factor 
V  sed  in  valuing  benefits  under  this  subpart 
t )  be  paid  as  lump  sums  (including  the 
( (turn  of  accumulated  employee 
(pntributions  upon  death),  the  PBGC  shall 

Table  I 

[Lump  Sum  Valuations] 


Rate  set 


13 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  \*  "  (as  defined  in  §  2619.49(b)(l}) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


I  sed 


s  I 

Ml 


C  I 


( 


For  valuation  dates  occurnng  in  the  monttv- 


Nov.  1994 


PART  2676— [AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Auihorilv:  29  U.S.C.  1302(b)(3). 
1399(c)(1)(b).  1441(b)(1). 

4.  In  appendix  B.  Rate  Set  13  is  added 
to  Table  I.  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


employ  the  values  of  i,  set  out  in  Table  I 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0<y<ni), 
interest  rate  ii  shall  apply  bom  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
ni<y<ni+n2).  interest  rate  ij  shall  apply  6x)m 
the  valuation  date  for  a  period  of  y  -  ni  years, 
interest  rate  ii  shall  apply  for  the  following 
•Hi  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
.V>ni+n3),  interest  rate  ij  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  -  nj 
years,  interest  rate  ij  shall  apply  for  the 
following  n2  years,  interest  rate  i|  shall  apply 
for  t.ho  following  ni  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


For  plans  with  a  valuation 
date 


On  or  after         Before 


\mme- 
diate  an- 
nuity rate 
(percent) 


Deferred  annuities  (percent) 


n, 


n? 


11-1-94 


12-1-94 


6.00 


5.25 


4.00 


4.00 


in  valuing  annuity  benefits  under  this 
ibpart,  the  plan  administrator  shall  use  the 
ilue  of  i,  prescribed  in  Table  II  hereof. 
The  following  table  tabulates,  for  each 
liendar  month  of  valuation  ending  after  the 
fective  date  of  this  part,  the  interest  rates 
'enotcdby  i,.  ij.  *   *   *,  and  referred  to 

Table  II 

[Annuity  Valuations] 


generally  as  i,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  fo  be  in 
effiK;tafter  the  last  listed  anniversary  date. 


The  values  of  i,  are: 


fort  = 


fort  = 


fort  = 


.0730 


1-25 


.0525 


>25 


N/A 


N/A 


J  ppendix  B  to  Part  2676 — Interest 
I  ates  Used  to  Value  Lump  Sums  and 
>  nnuities 

L  imp  Sum  Valuations 

In  determining  the  value  of  interest  factors 
olthe  form  v*'="  (as  defined  in  §2676.1 3(b)(1)) 
f(  r  purposes  of  applying  the  formulas  set 
f{  rth  in  §2676.13  (b)  through  (i)  and  in 
d  itermining  the  value  of  any  interest  factor 
u  led  in  valuing  benefits  under  this  subpart 

be  paid  as  lump  sums,  the  PBGC  shall  use 
tie  values  of  i,  prescribed  in  Table  I  hereof. 


The  interest  rates  set  forth  in  Table!  shall  b«> 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date.ihe  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0<y<n,), 
interest  rate  i,  shall  apply  ftx)m  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  de'ferral 
period  is  y  years  (y  is  an  integer  and 


Federal  Register  /  Vol.  59.  No.  198  /  Friday.  October  14.  1994  /  Rules  and  Regulations       52083 


ni<y<nffnz).  Interest  rate  I2  shall  apply  from 
the  valuation  date  for  a  pericid  of  y  -  ni  years, 
interest  rate  i|  shall  apply  for  the  following 
Hi  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 


(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>ni+n2),  interest  rate  h  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  n  1  -  n^ 
years,  interest  rate  ij  shall  apply  for  the 

Table  I 

{Lump  Sum  Valuations] 


following  nj  years,  interest  rate  ii  shall  apply 
for  the  following  ni  years:  thereafter  the 
immediate  aimuity  rate  shall  applv. 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Imme- 
diate arv 
noity  rate 
(percent) 


Defen'ed  annuities  (percent) 


ni  Hi 


13 


11-1-94 


12-1-94 


6.00 


5.25 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v^^  (as  defined  in  §  2676.1 3(b)(1)  J 
for  purposes  of  applying  the  formulas  set 
forth  in  §2676.13  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  i,  prescribed  in  the  table  below. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  i I.  i:.  *   •   *.  and  referred  to 

Table  II 

[Annuity  Valuations] 


generally  as  i,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  nnniversarv  date. 


For  valuation  dates  occurring  in  ttie  month— 


The  values  of  i,  are: 


fort= 


fort= 


fort. 


Nov.  1994 


.0730 


1-25 


.0525 


>25 


N/A 


WA 


Issued  in  Washington.  DC.  on  this  11th  day 
of  October  1994. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Cuarantv 
CorporatiQn. 

|FR  Doc.  94-25512  Filed  10-13-94;  8:45  am] 

BILLING  COOE  TTOe-Ot-M 


29  CFR  Part  2644 

Notice  and  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Interest  Rate 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
This  amendment  adds  to  the  appendix 
of  that  regulation  a  new  interest  rate  to 
be  effective  from  October  1, 1994,  to 
December  31, 1994.  The  effect  of  the 
amendment  is  to  advise  the  public  of 
the  new  rate. 

EFFECTIVE  DATE:  October  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  Cnncral 


Counsel.  Office  of  the  Genera!  Counsel. 
Perujion  BeneHt  Guaranty  Corporation. 
1200  K  Street.  NW.,  Washington.  DC 
20005-4026;  telephone  202-326-4024 
(202-326-4179  for  TTY  and  TDD). 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Seciirity  Act  of  1974. 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part -2644.  deals  with  the  rate  of 
interest  to  he  charged  by  multiemployer 
pension  plans  on  v.ithdrawal  liability 
paj-ments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate. 
§  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short -tenn 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteeiith 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 


of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  (".Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15.  that  release  is  the 
authoritative  source  for  the  rates  that  are 
to  be  applied  under  the  regulation.  As 
a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  7.75  percent,  which  will 
be  effective  from  October  1. 1994. 
through  December  31. 1994.  This  rate 
represents  an  increase  of  .50  pcii  ent 
from  the  rate  in  effect  for  the  third 
quarter  of  1994.  This  rate  is  based  on  the 
prime  rate  in  effect  on  September  IS. 
1994. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
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unnecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
action  is  not  a  "signiHcant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 


nother  agency;  materially  alter  the 
ludgetary  impact  of  entitlements, 
rants,  user  fees,  or  loan  programs  or  the 
ights  and  obligations  of  recipients 
lereof;  or  raise  novel  legal  or  policy 
ssues  arising  out  of  legal  mandates,  the 
'resident's  priorities,  or  the  principles 
I  et  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
1  ulemaking  is  required  for  this 
( mendment,  the  Regulatory  Flexibility 

Let  of  1980  does  not  apply.  See  5  U.S.C. 

01(2). 

ist  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing,  part 
644  of  subchapter  F  of  chapter  XXVI  of 


10/01/94 


Issued  in  Washington.  DC,  on  this  11th  day 
of  October  1994. 

Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  94-25511  Filed  10-13-94;  8:45  am] 

BILUNG  CODE  77(M-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 
[FRL-6090-3] 

Utah;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  Utah  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Utah's  appUcation  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Utah's'  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  Utah's  hazardous  waste 
program  revisions.  Utah's  application 
for  program  revision  is  available  for 
public  review  and  comment. 
DATES:  Final  authorization  for  Utah 
shall  be  efiiective  December  13, 1994, 


title  29.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644-NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  part  2644 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1399(c)(6). 

2.  Appendix  A  to  part  2644  is 
amended  by  adding  to  the  end  of  the 
table  a  new  entry  to  read  as  follows: 

Appendix  A  to  Part  2644 — ^Table  of 
Interest  Rates 


rom 


To 


Date  of 
quotation 


Rate 
(percent) 


12/31/94 


Bhsm 


7.75 


1  nless  EPA  publishes  a  prior  Federal 
'.  Register  action  withdrawing  this 
nmediate  final  rule.  All  comments  on 
1  Itah's  program  revision  application 
1  lust  be  received  by  the  close  of 
1  usiness  November  13,  1994. 

i  DORESSES:  Copies  of  Utah's  program 
1  svision  application  are  available  during 
1  sgular  business  hours  at  the  following 
i  ddresses  for  inspection  and  copying: 
►ivision  of  Solid  and  Hazardous  Waste, 
Itah  Department  of  Environmental 
i  ^lality,  288  North  1460  West,  Cannon 
1  lealth  Building,  4th  Floor,  Salt  Lake 
>  lity,  Utah.  84116-0690;  U.S.  EPA 

egion  VIII  Library,  999  18th  Street, 
:  uite  144,  Denver,  CO  80204-2466. 
Vritten  comments  should  be  sent  to: 
Is.  Marcella  DeVargas  (HWM-WM). 
'  I.S.  Environmental  Protection  Agency, 
'  99  18th  Street,  Suite  500,  Denver, 
( iolorado  80202-2466,  Phone  303/293- 
■  670. 

I  OR  FURTHER  INFORMATION  CONTACT:  Ms. 
1  larcella  DeVargas,  Waste  Mnnagement 
1  Iranch,  U.S.EPA,  999  18th  Street,  Suite 
!  00.  Denver,  CO  80202-2466,  Phone: 
03/293-1670. 

UPPLEMENTARY  INFORMATION: 

.  Background 

States  with  final  authorization  under 
I  ection  3006(b)  of  the  Resource 
( lonservation  and  Recovery  Act 
I  RCRA"  or  the  "the  Act").  42  U.S.C. 
( 929  (b),  have  a  continuing  obligation  to 
I  laintain  a  hazardous  waste  program 
t  lat  is  equivalent  to,  consistent  with, 
( nd  no  less  stringent  than  the  Federal 
1  azardous  waste  program. 


Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  260- 
268  and  124  and  270.  Modification  to 
the  Federal  program,  due  to  statutory 
and  regulatory  changes,  requires 
subsequent  modifications  to  the  State 
authorized  program.  Until  the  State  is 
authorized  for  such  modifications.  EPA 
is  responsible  for  implementing  and 
enforcing  the  modification  in  the  State. 
Further,  if  the  State  law  which  forms  the 
basis  of  the  federally  authorized  State 
program  is  amended,  the  State  must 
promptly  seek  revision  authorization  for 
those  provisions.  Until  the  amendments 
to  State  law  are  authorized  by  EPA,  the 
regulated  community  must  ensure 
compliance  with  both  the  federally 
authorized  State  program  and  the  non- 
authorized  Federal  program.  The 
regulated  community  may  also  need  to 
comply  with  current  State  laws  in  the 
situation  where  State  law  has  been 
amended  after  Federal  authorization  has 
been  granted. 

B.  Utah 

Utah  initially  received  final 
authorization  in  October  1984.  Utah 
received  authorization  for  revisions  to 
its  program  on  March  7, 1989,  July  22, 
1991,  July  14, 1992,  and  April  13, 1993. 
On  December  30. 1993,  Utah  submitted 
a  final  program  revision  application  for 
additional  program  approvals.  In  1989, 
EPA  published  in  the  Federal  Register 


approval  of  the  Availability  of 
Information,  3006(f),  provision.  Since 
that  time  the  State  statute  was  repealed. 
Therefore,  a  review  of  the  Availability  of 
Information,  3006(0  provision  was 
necessary.  At  this  time,  EPA  is 
approving  authorization  for  availability 
of  information,  "3006(0.  Today,  Utah  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Utah's  application, 
and  has  made  an  immediate  final 
decision  that  Utah's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Utah.  The  public  may  submit  written 
comments  on  EPA's  immediate  final 
decision  up  until  (insert  date  at  least  30 


calendar  days  after  date  of  publication 
in  Federal  Register).  Copies  of  Utah's 
application  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Utah's  program  revision 
shall  become  effective  in  60  days  unless 
an  adverse  comment  pertaining  to  the 
State's  revision  discussed  in  this  notice 
is  received  by  the  end  of  the  comment 
period.  If  an  adverse  comment  is 
received  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

In  September  1992,  Utah  submitted  a 
draft  application  for  EPA  review.  EPA's 
comments  on  the  draft  application 


required  additional  rulemaking.  Utah 
addressed  all  of  EPA's  comment  in  the 
final  application.  Thus,  the  Utah 
program  is  granted  final  authorization 
for  those  provisions  specifically  listed 
in  Table  1. 

Utah  has  not  requested  hazardous 
waste  program  authority  on  Indian 
Country.  Therefore,  EPA's  approval 
applies  to  all  activities  in  Utah  outside 
of  Indian  Country,  as  defined.in  18 
U.S.C.  1151.  The  Environmental 
Protection  Agency  retains  all  hazardous- 
waste  authority  under  RCRA  which 
applies  to  Indian  Country  in  Utah. 

Today.  Utah  is  seeking  approval  of  its 
program  revision  in  accordance  with  40 
CFR  271.21(b)(3)..Specific  provisions 
which  are  included  in  the  Utah  program 
authorization  revision  sought  today  are 
listed  in  Table  1  below. 


HSWA  or  FR  reference 


1 .  Land  Disposal  Restrictions  for  First  Third  Scheduled  Wastes  53  FR 
31 1 38.  8/1 7/88.  arxl  54  FR  8264.  2/27/89. 

2.  Amendment  to  Requirements  for  Hazardous  Waste  Incinerator  Per- 
mits, 54  FR  4286,  1/30/89. 

3.  l^nd  Disposal  Restrictions  amendments  to  First  Third  Schedules 
Wastes.  54  FR  18836.  5/2/89. 

4.  Land  Disposal  Restrictions  for  Second  Third  Scheduled  Wastes  54 
FR  26594,  6/23/89. 

5.  Delay  of  Closure  Period  for  Hazardous  Waste  Management  Facilities 
54  FR  33376,  8/14/89. 

6.  Mining  Waste  Exclusion  I,  54  FR  36592,  9/1/89 

7.  Land  Disposal  Restrictions;  Correction  to  the  First  Third  Scheduled 
Wastes,  54  FR  36967,  9/6/89  and  55  FR  23935.  6/13/90. 

8.  Testing  and  Monitoring,  54  FR  40260,  9/29/89  

9.  Reportable  Quantity  Adjustment  Methyl  Bromide  Production  Wastes 
54  FR  41402,  10/6/89. 

10.  Reportat>le  Quantity  Adjustment,  54  FR  50968,  12/11/89  

11.  Changes  to  Part  124  Not  Accounted  for  by  Present  Checklists,  48 
FR  14146,  4/1/83,  48  FR  301 12,  6/30/83,  53  "FR  281 18,  7/26/88  53 
FR  37396,  9/26/88.  54  FR  246.  1/4/89. 

12.  Mining  Waste  Exclusion  II,  55  FR  2322.  1/23/90 

13.  Modification  of  F019  Listing,  55  FR  5340,  2/14/90  ..!"".""!! 

14.  Test  and  Monitoring  Activities;  Technical  Corrections.  55  FR  8948 
3/9/90. 

15.  Toxicity  Characteristic  Revision,  55  FR  11798.  3/29/90  and  55  FR 
26986,  6/29/90. 

16.  Listing  of  1,1-Dimethylhydra2ine  Production  Wastes.  55  FR  18496 
5/2/90. 

17.  Criteria  for  Listing  Toxic  Wastes;  Technical  Amendment,  55  FR 
18726,  5/4/90. 

18.  HSWA  Codification  Rule.  Double  Liners;  Correction,  55  FR  19262 
5/9/90. 

19.  Land  Disposal  Restrictwns  for  Third  Third  Scheduled  Wastes.  55  FR 
22520.  6/1/90. 


20.  Organic  Air  Emission  Standards  for  Process  Vents  and  Equipment 
Leaks,  55  FR  25454,  6/21/90. 

21 .  Land  Disposal  Resti-ictions  for  Third  Third  Scheduled  Wastes;  Tech- 
nical Amendments,  56  FR  3864,  1/31/91 . 

22.  Organic  Air  Emission  Standards  for  Process  Vents  and  Equipment 
Leaks;  Technwal  Amendment.  56  FR  19290,  4/26/91. 


State  equivalent  ■ 


'  References  are  to  the  Utah  Administrative  Code  revised  1 1/12/93. 


R31&-8-2.4.  R315-8-5.3.  R315-7-9.4.  R315-7-12.4.  R315-14-2 

R315-13. 
R31 5-3-20. 

R315-13. 

R315-13. 

R31 5-8-2.4.  R31 5-8-7.  R31 5-8.8.  R31 5-7-9.4.  R315-7-14.  R31S- 

7-15,  R31 5-50-1 6. 
R31 5-2-3.  R315-2-4. 
R31&-14-2,  R315-13. 

R315-1-2,  R315-50-8. 
R315-2-10,  R315-50-8.  R315-50-9 

R315-2-10,  R315-50-9.  R315-50-10. 

R31  &-a-1 7.  R31 5-3-24.  R31 5-3-26,  R31 5-3-28. 

R31 5-1 -1.R31 5-2-4. 
R31 5-2-10. 
R315-1-2,  R-315-50-8. 

R315-2-4.  R315-2-8.  R315-2-9.  R315-2-10.  R315-50-7.  R315-8- 

14,  R315-7-18. 
R31 5-2-10.  R31 5-50-8.  R31 5-50-9. 

R31 5-2-9. 

R31 5-8-1 1,R31 5-8-1 4. 

R31 5-2-9.  R31 5-2-10.  R3l 5-2-11.  R31 5-50-9.  R31 5-5-2.  R315- 

5-10.  R315-2-^.  R315-8-11.  R315-8-12,  R315-8-13,  R315-e- 

14.  R315-7-8,  R315-7-9.  R315-7-18.  R315-7-19,  R315-7-20. 

R315-7-21,  R315-13.  R315-50-16. 
R315-1-2.  R315-2-6.  R315-8-2.  R315-8-5.  R315-8-17.  R315-8- 

18.  R315-7-9.  R315-7-12.  R315-7-26.  R315-7-27.  R315-a-5. 

R315-a-6. 
R315-2-3.  R315-2-9,  R315-2-10.  R315-5-1,  R3t5-5-2,  R315-6- 

10,  R315-13. 
R315-8-17,  R315-8-18,  R315-7-9,  R315-7-12.  R315-7-26,  R315- 

7-27,  R31 5-3-6. 
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CDcciskm 

I  conclude  that  Utah's  application  for 
program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly,  Utah 
is  granted  Bnal  authorization  to  operate 
its  hazardous  waste  program  as  revised. 

Utah  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities.  Utah 
also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
•  enforcement  actions  under  Section 
3008,  3013,  and  7003  of  RCRA.  On 
March  21, 1994,  the  State  of  Utah 
submitted  an  application  for  Non- 
HSWA  cluster  6  and  HSWA  cluster  2. 

Compliance  With  Executive  Order 
12291 

The  Offlce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Undo-  the  Peguhtory 
Flexibility  Act 

Pursuant  to  the  Provisions  of  4  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  eff^ectiveiy  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Utah's  program, 
thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  272 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation.  Hazardous  waste  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a],  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6926, 6974(b). 

Dated:  October  4, 1994. 
WUliun  P.  Yeilowtail, 
Regional  Administrator. 
(PR  Doc.  94-25386  Filed  10-13-94;  8:45  ami 
M.UNO  COOC  ««»40-P 
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FEDERAL  COMMUNICATIONS 

47  CFR  Part  73 

[DA  94-1068) 
Broadcast  Services 

AGENCY:  Federal  Cbmmunications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  updates  the 

sections  of  Part  73  of  the  CFR  containing 

information  on  Agency  statements  of 

policy.  The  action  is  intended  to  ensure 

that  this  information  is  as  accurate  and 

current  as  possible. 

EFFECTIVE  DATE:  October  14. 1994, 

FOR  FURTHER  INF0RMAT10M  CONTACT:  Rita 

McDonald,  Mass  Media  Bureau  (202) 

632-7792. 

SUPPLEMENTARY  INFORMATION: 
Order 

In  the  Matter  of:  Review  of  Part  73  of  the 

Commission's  Rules. 

Adopted;  September  30, 1994. 

By  the  Acting  Chief,  Mass  Media 
bureau: 

l^The  Commission  has  reviewed  47 
CFR  Sections  73.4000  through  the  end 
of  Part  73  which  contains  instructions 
on  where  to  And  information  regarding 
Commission  statements  of  policy.  In 
order  to  make  this  information  as 
iccurate  and  current  as  possible,  the 
Commission  revises  and  updates  these 
rule  sections.  This  Order  makes  no 
substantive  changes  that  impose 
additional  burdens  or  remove 
>rovisions  relied  upon  by  licensees  or 
he  public  as  the  CFR  sections  affected 
merely  contain  information  on  where 
Commission  statements  of  policy  on 
various  topics  can  be  found. 
/Additionally,  we  believe  that  these 
■evisions  will  serve  the  public  interest 
)y  ensuring  tliat  the  information 
contained  in  these  CFR  sections  is 
nirrent  and  accurate.  This  information 
s  amended  as  part  of  the  Agency's 
jversight  function. 

2.  These  amendments  are 
mplemented  by  authority  delegated  by 
he  Conunission  to  the  Chief,  Mass 
^edia  Bureau.  Because  these 
jmendments  only  update  and  clarify  the 
Misting  language  of  Part  73,  prior  notice 
)f  rule  making  is  not  required.  47  CFR 
1.412(c).  For  this  same  reason,  these 
unendments  may  become  effective 
ipon  publication  in  the  Federal 
legister.  47  CFR  1.427(b).  Because  a 
jeneral  notice  of  proposed  rule  making 
s  not  required,  the  Regulatory 
flexibility  Act  does  not  apply. 


3.  Therefore,  it  is  ordered,  That 
pursuant  to  Sections  4,  5,  and  303.  of 
the  Communications  Act  of  1934,  as 
amended,  and  §§  0.61  and  0.283  of  the 
Commission's  Rules,  Part  73  of  the  FCC 
Rules  and  Regulations  is  amended  as  set 
forth  below,  effective  upon  publication 
in  the  Federal  Register. 

4.  For  further  information  on  this 
Order,  call  Rita  S.  McDonald,  Policy  and 
Rules  Division  at  (202)  632-5414. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commission. 

Roderick  K.  Porter. 

Acting  Chief,  Mass  Media  Bureau. 

Rule  Changes 

47  CFR  Part  73  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334. 

2.  Section  73.4017  is  revised  to  read 
as  follows: 

S  73.4017   Application  processing: 
Commercial  FM  stattona. 

See  Report  and  Order.  MM  Docket 
84-750,  FCC  85-125,  adopted  March  4, 
1985.  50  PR  19936,  May  13, 1985. 

3.  Section  73.4050  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)  and  by  adding  new  paragraph  (c)  to 
read  as  follows: 

f  73.4050    ChlMren's  TV  programs. 

•  •        •        »        • 

(b)*  *   •  96  FCC  2d  634:  49  FR  1704, 
January  13, 1984. 

(c)  See  Report  and  Order,  MM  Dockets 
90-570  and  83-670,  FCC  91-113, 
adopted  April  9, 1991.  6  FCC  Red  2111; 
56  FR  19611,  April  19, 1991; 
Memorandum  Opinion  and  Order,  MM 
Dockets  90-570  and  83-670,  FCC  91- 
248,  adopted  August  1. 1991.  6  FCC  Red 
5093;  56  FR  42707,  August  29, 1991. 

4.  Section  73.4107  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  and  the  last  sentence  of  paragraph  (b) 
to  read  as  follows: 

$73.4107    FMbroodeastassignmenta, 
increasing  availability  of. 

(a)*  •  •  100  FCC  2d  1332;  50  FR 
3514.  January  25, 1994. 

(b)  *  •   •  101  FCC  2d  630;  50  FR 
15558,  April  19, 1985. 

•  •        •        •        • 

5.  Section  73.4163  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (d)  and  by  adding  paragraph 
(e)  to  read  as  follows: 


§  73.41 63    Noncommercial  nature  of 
educational  broadcast  stations. 

•        ♦        •        *        * 

(d)  •  •  *  Excerpt  reprinted  at  7  FCC 
Red  827. 

(e)  See  Memorandum  Opinion  and 
Order,  FCC  90-111,  adopted  March  28, 
1990.  5  FCC  Red  4920. 

6.  Section  73.4165  is  revised  to  read 
as  follows: 

§73.4165    Indecent  broadcasts. 

(a)  See  FCC  v.  Pacifica  Foundation, 
438  U.S.  726.  57  L.Ed  2d  1073, 46 
U.S.L.W.  5018  (1978).  See  also  Action 
for  Children's  Television  v.  FCC,  852 
F.2d  1332  (D.Q  Car.  1988). 

(b)  See  Action  for  Children's 
Television  v.  FCC,  [ACT  fflj  11  F.3d  170 
(D.C.  Cir.  1993).  See  also.  Action  for 
Children's  Television  v.  FCC,  (ACT  IV) 
15  F.3d  186  (D.C.  Cir.  1994).  rehearing 
granted,  en  banc. 

(c)  See  Report  and  Order,  GC  Docket 
92-223.  FCC  93-42,  adopted  January  19, 
1993.  8  FCC  Red  704;  58  FR  5937. 
January  25. 1993. 

(d)  See  Memorandum  Opinion  and 
Order,  FCC  93-246,  adopted  May  11. 
1993. 8  FCC  Red  3600. 

(e)  See  Letter  to  Rusk  Corporation, 
dated  May  6, 1993.  FCC  93-229. 8  FCC 
Red  3228. 

(f)  See  Memorandtun  Opinion  and 
Order,  FCC  93-4,  adopted  January  5, 
1993.  8  FCC  Red  498 

(g)  See  Bmnton  v.  FCC,  993  F.2d  906 
(D.C.  Cir.  1993). 

(h)  See  Memorandum  Opinion  and 
Order,  DA  91-557,  adopted  April  30, 
1991.  6  FCC  Red  2560. 

7.  Section  73.4170  is  revised  to  read 
as  follows: 

§73.4170   Obscene  broadcasts. 

(a)  See  Miller  v.  California,  413  U.S.C. 
15  (1973).  See  also  Pope  v.  Illinois.  107 
S.Ct.  1918  (1987).  18  U.S.C.  1464. 

(b)  See  Memorandum  Opinion  and 
Order,  MM  Docket  83-575,  FCC  88-4, 
adopted  January  12, 1988.  3  FCC  Red 
757.  See  also  Memorandum  Opinion 
and  Order,  MM  Docket  83-575,  FCC  93- 
180,  adopted  April  2, 1993.  8  FCC  Red 
2753. 

(e)  See  Memorandum  Opinion  and 
Order,  FCC  87-365,  adopted  November 
24, 1987.  3  FCC  Red  930. 

(d)  See  "Memorandum  of 
Understanding  between  the  Federal 
Communications  Commission  and  the 
Department  of  Justice  concerning 
Complaints  and  Cases  Involving 
Obscenity  and  Indecency,"  released 
April  9, 1991.  See  also  News  Release 
dated  April  19. 1991. 

8.  Section  73.4180  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


§73.4180   Payment  disctosurs:  Payola, 
plugola.  MdOMcks. 

•  *        •        »        * 

(e)  See  Public  Notice,  FCC  88-175, 
dated  May  18, 1988. 

9.  Section  73.4185  is  revised  to  read 
as  follows: 

§73.4185   Political  broadcasting  and 
telecasting,  the  law  of. 

(a)  See  "The  Uw  of  PoUUcal 
Broadcasting  and  Cablecasting:  Political 
Primer  1984,"  100  FCC  2d  1476  (1984). 

(b)  See  Report  and  Order,  MM  Docket 
91-168,  FCC  91-403.  adopted  December 
12, 1991.  7  FCC  Red  678;  57  FR  189, 
January  3, 1992;  Memorandum  Opinion 
and  Order,  MM  Docket  91-168,  FCC  92- 
210,  adopted  May  14, 1992.  7  FCC  Red 
4611;  57  FR  27705.  June  22. 1992. 

10.  Section  73.4190  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

§73.4190    Political  candidate  autttorization 
notice  and  sponsorship  identifteatton. 

*  •        *        •        • 

(b)  See  Memorandum  Opinion  and 
Order,  FCC  92-55,  adopted  February  12. 
1992.  7  FCC  Red  1616. 

11.  Section  73.4255  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)  to  read  as  follows: 

§73.4255   Tax  certificates:  Issuance  of. 

*  •        •        *        • 

(b)*  •  •6  FCC  Red  6273;  56  FR 
64842,  December  12, 1^91. 

12.  Section  73.4267  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a),  and  by  adding  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§73.4267   Tinrte  brokerage. 

•  •        •        »        * 

(b)  See  Report  and  Order,  MM  Docket 
91-140,  FCC  92-97,  adopted  March  12, 
1992.  7  FCC  Red  2755;  57  FR  18089. 
April  29, 1992. 

(c)  See  Memorandum  Opinion  and 
Order  and  Further  Notice  of  Proposed 
Rule  Making,  MM  Docket  91-140,  FCC 
92-361,  adopted  August  5, 1992.  7  FCC 
Red  6387;  57  FR  42701,  September  16, 
1992. 

13.  Section  73.4280  is  revised  to  read 
as  follows: 

§  73.4280    Character  evaluation  of 
broadcast  applicants. 

(a)  See  Report  and  Order  and  Policy 
Statement,  Gen.  Docket  81-500,  BC 
Docket  78-108,  FCC  85-648.  adopted 
December  10. 1985. 102  FCC  2d  1179; 
51  FR  3049,  January  23, 1986. 

(b)  See  Policy  Statement  and  Order, 
FCC  90-195,  adopted  May  10. 1990.  5 
FCC  Red  3252,  55  FR  23082.  June  6. 
1990. 


(e)  See  Memorandum  Opinion  and 
Order,  FCC  91-146,  adopted  May  1. 
1991. 6  FCC  Red  3448,  56  FR  25633, 
June  5, 1991. 

(d)  See  Memorandum  Opinion  and 
Order,  FCC  92-448,  adopted  September 
18, 1992.  7  FCC  Red  6564,  57  FR  47410, 
October  16, 1992. 

(FR  Doc.  94-25396  Filed  10-13-94;  8:-}5  e.iil 
BILLING  CODE  6712-01-M 


47  CFR  Part  76 

[MM  Docket  No.  92-215;  FCC  94-226] 

Cable  Television  Act  of  1992 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission  has  adopted 
a  Memorandtun  Opinion  and  Order 
declining  to  adopt  a  productivity  offset 
concerning  regulated  rates  for  cable 
television  service.  The  Commission 
stated  that  the  record  failed  to 
adequately  support  the  proper  design 
and  adoption  of  a  productivity  offset. 
This  action  reconsiders  the 
Commission's  earlier  proposal  to  adopt 
a  productivity  offset. 
EFFECTIVE  DATE:  October  14, 1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lawrence  A.  Walke,  (202)  416-0847. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
this  dociunent  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  N\V., 
Washington,  DC  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street 
NW..  Washington,  DC  20037. 

Memorandum  Opinion  and  Order 

In  the  Matter  of:  Implementation  of 
Sections  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992 — 
Rate  Regulation. 

Adopted:  September  2, 1994. 

Released:  September  29. 1994. 

By  the  Commission: 


/.  Background 

1.  In  the  initial  Rate  Order,  released 
in  May  1993,  we  adopted  a  price  cap 
mechanism  to  govern  rales  for  regulated 
cable  sen,ice  after  initial  rates  have  been 
established.  In  the  Matter  of 
Implementation  of  Sections  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992:  Rate 
Regulation  Report  and  Order,  MM 
Docket  No.  92-266,  58  FR  29736  (5/21/ 
93),  8  FCC  Red  5631,  5776  (1993)  ["Rate 
Order").  Under  the  price  cap,  cable 
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operators  are  permitted  to  adjust  their 
capped  rates  to  reflect  costs  attributable 
to  inflation  as  measured  by  the  Gross 
National  Product — Price  Index  (GNP- 
PI),  as  well  as  for  changes  in  external 
costs.  We  declined,  however,  to  adopt  a 
productivity  offset  to  the  GNP-PI 
because  the  record  did  not  provide  a 
basis  for  determining  productivity  gains 
in  the  cable  industry. 

2.  In  the  initial  Cost-of-Service  Notice. 
released  in  July  1993,  we  sought 
comment  on  whether  the  cable 
television  industry  has  been  or  will  be 
experiencing  efficiency  gains  and  on 
several  alternatives  for  establishing  a 
productivity  offset.  We  specifically 
sought  comment  on  four  possible 
options:  (1)  No  productivity  offset;  (2)  a 
consumer  productivity  dividend  of 
0.5%;  (3)  a  telecommunications 
industry  adjustment  of  between  3.0% 
and  3.3%;  and  (4)  a  different 
productivity  offset  for  cable  operators. 
In  the  Matter  of  Implementation  of 
Sections  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992:  Rate  Regulation,  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
93-215,  58  FR  40762  (7/30/93).  8  FCC 
Red  4545  ("Cost  of  Service  Notice"),  at 
para.  85.  In  the  Further  Notice  in  this 
proceeding,  released  in  March  1994.  we 
tentatively  concluded  that  cable 
operators  should  reasonably  expect  to 
achieve  productivity  gains  that  are 
comparable  to  those  realized  by  other 
communications  firms.  We  noted  that 
cable  television  and  telephone 
technologies  are  similar  in  many  ways 
and  have  both  benefited  from  technical 
advances.  We  stated,  however,  that 
while  both  industries  are  likely  to 
continue  improving  their  productivity, 
in  the  near  term,  the  productivity  gains 
that  cable  may  reasonably  expect  to 
achieve  may  differ  from  those  of 
tflephone  operations  due  to  differences 
in  their  networks,  operations,  services 
and  histories.  Accordingly,  we 
tentatively  concluded  that  the  record 
did  not  support  the  automatic  adoption 
of  the  same  productivity  factor  for  cable 
systems  as  local  telephone  companies. 
In  the  Matter  of  Implementation  of 
Sections  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1 992:  Rate  Regulation.  Report 
andJOrder  and  Fucther  Notice  of 
Proposed  Rulemaking.  MM  Docket  No. 
93-215  59  FR  17975  (4/15/94)  (-Further 
Notice")  at  para.  319.  We  proposed,  and 
sought  comment  on,  a  two  percent 
productivity  offset.  In  the  Further 
Notice,  we  also  tentatively  concluded 
that  programming  costs  should  not  be 
subject  to  any  productivity  offset.  We 
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itated  that  we  did  not  wish  to  indirectly 
'estrict  the  ability  of  programmers  to 
)btain  fair  valu&for  their  products. 

/.  Comments     - 

3.  In  response  to  the  Further  Notice. 
:able  operators  contend  that  a 
)roductivity  o^set  would  be 
nappropriate  for  the  cable  industry, 
"^hey  argue  that  the  record  in  this 
)roceeding  does  not  adequately  support 
I  productivity  offset  of  two  percent,  or 
if  any  particular  level  for  that  matter, 
'ime  Warner,  for  example,  notes  that 
)nly  one  party  offered  a  specific  offset 
igure  which,  Time  Warner  asserts, 
ipparently  is  based  on  its  use  in  state 
'egulation  of  local  exchange  carriers 
"LECs")  and  not  on  any  serious  inquiry 
nto  the  economics  of  the  cable 
ndustry,  and  is  not  supported  by  any 
economic  analysis.  These  commenters 
irgue  that  differences  between  the 
elephone  and  cable  industries  dictate 
hat  a  productivity  offset  for  the  cable 
ndustry  should  not  be  based  on  an 
)ffset  incorporated  in  the  interstate 
elephone  price  per  scheme.  These 
lifferences,  according  to  commenters, 
ire:  (1)  The  relative  easing  of  telephone 
ate  regulation  as  compared  to  the  re- 
"egulation  of  cable  systems  currently 
jnderway;  (2)  differing  fixed  equipment 
:osts;  and  (3)  the  differing  units  by 
.vhich  productivity  growth  is  measured 
n  th&two  industries.  NCTA  explains 
hat  the  units  of  regulatory  measurement 
or  interstate  telephone  calls  can  be 
jither  the  number  of  calls  completed  or 
he  number  of  minutes  of  such  calls. 
These  units  can  expand  within  the 
system's  capacity  even  if  subscribership 
■emains  constant,  and  can  grow  rapidly 
n  response  to  price  decreases,  it  states. 
Thus,  according  to  NCTA.  it  may  be 
appropriate  to  have  a  productivity  offset 
3n  the  price  of  a  call  or  a  call  minute 
is  the  incremental  cost  of  each  unit 
alls.  NCTA  states  that,  in  contrast,  the 
unit  of  regulatory  measurement  for 
regulated  basic  cable  ser\'ice  is  the 
number  of  basic  cable  subscribers: 
intensity  of  usage  is  irrelevant.  NCTA 
argues  that  a  price  reduction  for  basic 
:ablaservice  will  not  induce 
louseholds  that  already  purchase 
5er\ice  to  purchase  more  service.  NCTA 
contends  that  only  in  areas  of  low 
lenetration  will  subscribership  change 
n  response  to  a  price  decrease,  while  in 
sreas  of  high  penetration,  price 
decreases  likely  will  not  lead  to 
substantial  percentage  increases  in 
subscribership.  NCTA  thus  asserts  that 
these  differences  in  the  units  of 
regulatory  measurement  further 
demonstrate  the  inappropriateness  of 
deriving  a  productivity  offset  from  the 
telephone  regulatory  regime  into  the 


cable  service  price  cap  scheme.  NCTA 
also  provides  a  study  purporting  to 
demonstrate  that  there  has  been  no 
increase  in  productivity  in  the  cable 
industry  based  on  analyses  of  cable 
operators'  costs.  Productivity  Groivth  in 
the  Cable  Television  Industry. 
Christensen  Associates.  We  note  that 
Bell  Atlantic  has  contended  that 
NCTA's  study  would  have  shown 
productivity  gains  if  the  study  also 
reflected  the  annual  change  in  average 
number  of  active  cable  service  channels. 

4.  Cable  operators  also  note  that,  in 
adopting  a  productivity  offset  for 
common  carriers,  the  Commission 
reviewed  numerous  productivity  studies 
demonstrating  the  historical 
productivity  growth  of  telephone 
companies,  including  two  independent 
studies  as  well  as  its  own  short-term 
study  and  a  long-term  study  of  the 
telephone  industry  covering  more  than 
60  years.  These  parties  contend  that, 
given  the  absence  of  any  studies  or  data 
concerning  the  cable  industry,  the 
Commission  has  no  basis  on  which  to 
determine  or  implement  a  productivity 
offset  for  the  cable  industry.  Cable 
operators  further  argue  generally  that  a 
productivity  offset  will  dampen  the 
industry's  incentives  to  Tnvest  in 
innovative  video  services  and  • 
development  of  the  National 
Information  Infrastructure.  Comments 
from  the  cable  industry  also  object  to 
the  productivity  offset  proposal  based 
on  (1)  the  relative  immaturity  of  the 
cable  industry  and  its  supporting 
technology;  (2)  the  fact  that  fiber  optics 
and  other  necessary  technological 
improvements  may  actually  increase 
cable  operators'  costs  in  the  near  future; 
and  (3)  their  belief  that  the  price  cap,  as 
measured  by  the  GNP-PI.  already 
captures  purported  efficiency  gains. 

5.  Commenters  from  the  telephone 
industry,  on  the  other  hand,  assert  that 
cable  operators'  rates  should  be  subject 
to  a  productivity  offset  because  the 
current  and  near-term  introduction  of 
fiber  optics  and  other  technologies  will 
greatly  increase  the  efficiency  of  the 
cable  industry.  These  efficiencies,  the 
telephone  companies  argue,  should  be 
shared  with  cable  operators'  subscribers. 
GTE  and  Bell  Atlantic  contend  that  the 
telephone  and  cable  industries  should 
have  equivalent,  or  at  least  similar', 
productivity  offsets  given  the  industries' 
impending  convergence  in  both 
technologies  and  services  offered.  These 
comn.enters  note  that  an  offset  has  been 
applied  to  the  rates  of  telephone 
companies  since  they  became  subject  to 
price  cap  regulation,  and  argue  that 
industries  rapidly  converging  to 
compete  in  the  same  video 
programming  distribution  marketplace 


should  be  subject  to  similar  regulatory 
rate  constraints. 

///.  Discussion 

6.  A  productivity  offset  should  be 
based  to  the  extent  possible  on  observed 
efficiency  gains  experienced  by  the 
cable  industry.  An  accurate  productivity 
offset  can  assure  that  regulated  cable 
service  rates  reflect  a  portion  of  the 
difference  between  demonstrated 
efficiency  gains  experienced  by 
regulated  cable  operators,  if  any,  and 
those  gains  produced  in  the  economy  as 
a  whole,  as  measured  by  the 
Commission's  chosen  price  cap  index — 
the  GNP-PI.  As  such,  a  correctly 
designed  offset  can  significantly  benefit 
consumers  while  permitting  cable 
operators  also  to  share  in  efficiency 
gains.  In  adopting  a  productivity  offset 
in  other  contexts,  the  Commission  has 
had  the  benefit  of  numerous 
Commission-sponsored  and 
independent  economic  studies,  each 
providing  a  record  of  the  historical  costs 
and  productivity  of  the  relevant 
industry. 

7.  We  believe  that  the  current  record 
does  not  provide  an  adequate  factual 
basis  for  the  incorporation  of  a 
productivity  offset  into  the  price  cap 
governing  cable  service  rates.  The 
studies  that  have  been  submitted  are 
insufficient  to  demonstrate  obser\'ed 
productivity  gains.  Bell  Atlantic's  report 
is  the  only  study  submitted  in  response 
to  the  Further  Notice  piuporting  to 
provide  an  economic  analysis  in 
support  of  a  productivity  offset  factor 
for  cable  service.  However,  the  report's 
conclusion  is  not  based  on  an  analysis 
of  costs  or  productivity  in  the  cable 
industry;  rather,  the  report  essentially 
argues  that  cable  operators  should  be 
subject  to  an  offset,  as  required  of 
telephone  companies,  given  the  rapid 
convergence  of  the  two  industries.  No 
other  studies  or  data  have  been 
submitted  in  support  of  a  productivity 
offset.  Thus,  there  is  no  factual  basis  in 
the  record  that  would  adequately 
support  a  two  percent  productivity 
offset.  Accordingly,  we  decline  to  adopt 
our  proposal  to  incorporate  a 
productivity  offset  into  the  price  cap 
governing  cable  operators'  regulated 
rates  for  cable  service. 

8.  Accordingly,  if  is  ordered,  that  the 
proposed  productivity  offset  set  forth  in 
the  Further  Notice  in  this  proceeding  is 
not  adopted. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc  94-25446  Filed  10-13-«4;  8:45  am) 

BNlUNO  COOE  CTIi-OI-^l 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  572 

[Docket  No.  94-49,  Notice  01] 

RtN  2127-AE84 
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ACTION:  Correcting  amendment. 


SUMMARY:  This  document  corrects 
several  of  the  accelerometer 
specifications  (including  mounting 
locations)  in  NHTSA's  regulation  for  the 
side  impact  test  dummy  (SID)  and  in  the 
drawings  and  user's  manual  for  the  SID. 
This  action  removes  a  potential  source 
of  concern  and  confusion  for  SID 
manufacturers  and  users.  It  is  intended 
to  ensure  that  there  is  no  question 
among  SID  manufacturers  and  users  as 
to  whether  a  particular  SED  meets  the 
specifications  of  NHTSA's  SID 
regulation,  and  the  drawing  and 
specifications  package. 

DATES:  The  changes  made  in  this  rule 
are  effective  October  14, 1994.  The 
incorporation  by  reference  of  the 
publications  listed  in  this  document  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stan  Backaitis.  Office  of  Vehicle  Safety 
Standards.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW..  Washington,  D.C.  20590. 
Telephone:  (202)  366-4912. 
SUPPLEMENTARY  INFORMATION:  On 
October  30. 1990,  NHTSA  published  a 
rule  that  established  dynamic  side 
impact  protection  requirements  for 
passenger  cars.  (See.  final  rule 
amending  Federal  Motor  Vehicle  Safetv 
Standard  No.  214,  Side  Door  Strength.' 
49  CFR  571.214;  55  FR  45722.)  The 
requirements,  which  became  effective 
September  1, 1993,  improve  crash 
protection  by  limiting  the  amount  of 
impact  force  that  may  be  imposed  on  an 
occupant's  thorax  and  pelvis  in  a  crash. 

The  amount  of  force  is  determined 
from  measurements  of  accelerometer 
sensors  mounted  in  a  side  impact 
dummy,  or  "SID."  The  SID  is  specially 
designed  for  measuring  forces  tliat . 
would  be  imposed  on  Uie  thorax  and 
pelvis  regions  of  an  adult  male  50th 
percentile  size  occupant.  At  the  time  of 
the  amendment  to  Standard  214, 
specifications  for  the  SID  were  added  to 


NHTSA's  test  dununy  regulation  (see. 
49  CFR  part  572,  subpart  F). 

The  specifications  provide  that  the 
SID  is  instrumented  with  four 
accelerometers  to  assess  imposed 
impact  forces.  Three  accelerometer  " 
sensors  are  mounted  in  the  dummy's 
thorax,  and  proxide  acceleration  values 
used  in  determining  the  "Thoracic 
Trauma  Index  (TTI(d))."  TTI(d)  is  an 
injury  criterion  that  measures  the  risk  of 
thoracic  injury  of  a  passenger  car 
occupant  in  a  side  impact.  The  fourth 
accelerometer,  mounted  in  the  pelvic 
cavity,  measures  the  potential  risk  for 
pelvic  injury.  To  meet  Standard  214"s 
side  impact  protection  requirements,  the 
TTI(d)  and  pelvis  measurements  must 
be  below  specified  maximum  values. 
Need  for  Correction 

This  document  makes  several 
corrections  to  the  accelerometer 
specifications  in  part  572  and  in  the 
drawings  and  the  user's  manual  for  the 
SID. 

NHTSA  was  very  specific  in 
describing  in  part  572,  subpart  F,  the 
location  of  the  four  accelerometers  in 
the  SID.  However,  location  descriptions 
for  two  sets  of  accelerometers  do  not 
allow  sufficient  space  for  their 
moimting.  This  has  engendered 
confusion  among  SID  manufacturers. 
The  regulation  specifies  that  one  of  thr 
thoracic  accelerometers  (T12  spine)  is 
positioned  on  an  accelerometer 
mounting  platform  that  is  attached  to 
the  dummy  (§  572.44(b)(1)).  The 
platform  is  attached  such  that  the 
accelerometer's  "seismic  mass  center  ' 
(which  was  approximately  at  the  center 
of  the  device)  is  up  to  0.4  inches  from 
a  specified  reference  point  on  a  part  of 
the  dummy  called  the  "thorax  to  lumber 
adaptor."  "Two  dummy  manufacturers. 
FTSS  and  Vector  Research,  informed 
NHTSA  that  the  accelerometer's  seismic 
mass  center  cannot  be  located  precisely 
at  the  specified  position.  Instead,  the 
accelerometer  has  to  be  placed  about  0.2 
inches  from  that  position. 

The  regulation  also  specifies  a  precise 
location  for  the  pelvic  accelerometer 
(§  572.44(c)).  The  current  regulation 
specifies  that  the  seismic  mass  center  of 
this  accelerometer  is  mounted  at  a 
location  0.9  inches  upward  and  0.5 
inches  to  the  left  of  a  reference  point 
(the  centerline  of  a  mounting  bolt)  and 
0.4  to  0.5  inches  rearward  of  the  rear 
wall  of  the  instrument  cavity.  Vector 
Research  and  First  Technology  Safetv 
Systems  said  that,  due  to  lack  of 
available  space,  the  seismic  mass  centnr 
cannot  be  located  as  specified  using  thu 
mount  depicted  in  dummy  drawing 
SID-087,  because  the  mass  center  is 
0.87  inches  (instead  of  0.9  inches) 
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upward  and  0.67  inches  (instead  of  0.5 
inches)  to  the  left  of  the  mounting  bolt. 
Thus,  the  accelerometer  will  be  slightly 
lower  and  slightly  left  of  the  currently 
specified  position. 

This  document  corrects  the 
specifications  for  locating  the  Tl2 
spinal  and  pelvic  accelerometers.  The 
corrections  amount  to  a  few  fractions  of 
an  inch.  The  dimensional  adjustments 
are  needed  to  account  for  imprecision  in 
the  way  the  agency  initially  measured 
the  exact  location  of  accelerometers  for 
the  part  572  subpart  F  regulation.  SID 
manufacturers  are  concerned  that, 
unless  the  part  572  subpart  F 
specifications  are  corrected,  customers 
might  complain  that  the  problem  with 
accelerometer  placement  is  with  their 
particular  SID,  instead  of  the 
specifications.  NHTSA  is  adjusting  the 
appropriate  specifications  in  part  572 
subpart  F  to  avoid  this  potential  source 
of  complaint  and  confusion.  NHTSA  is 
also  providing  tolerances  for  placement 
of  the  seismic  mass  centers  of  the 
accelerometers.  to  avoi.d  the  implication 
that  insignificant  variation  from  the 
specified  locations  renders  a  particular 
SID  unsuitable  for  the  applicable  crash 
test. 

This  corrections  does  not  impose  any 
additional  responsibilities  on  any 
.  manufacturer  and  has  virtually  no  effei;t 
on  the  performance  of  the 
accelerometers.  Computer  generated 
simulations  to  determine  the  effect  of 
changing  the  location  of  the 
accelerometers  showed  that,  in  a  17.3 
and  a  25  mile  per  hour  impact,  a  change 
of  0.5  inches  from  the  current  location 
results  in  only  about  a  0.6  percent 
difference  in  the  Tl2  spine  peak  g,  and 
only  about  a  0.2  percent  difference  in 
the  pelvic  peak,  g  accelerations.  A  report 
of  the  mathematical  simulations  has 
been  placed  in  the  docket. 

This  document  also  makes  other 
minor  corrections  to  the  specifications 
for  the  Tl2  spine  and  pelvic 
accelerometer.  As  mentioned  above. 
§  .^72.44{b)(l)  of  part  572  subpart  F 
specifies  the  position  of  the  Tl2  spine 
accelerometer  relative  to  the  Thorax  to 
Lumbar  Adaptor  on  the  SID.  However, 
that  section  also  specifies  that  the 
accelerometer  is  to  be  attached  to  a 
particular lype  of  accelerometer  mount. 
This  specification  implies  that  the 
mount  is  a  required  part  of  the  SID.  This 
is  a  erroneous  and  contrary  to  NHTSA's 
aims  to  free  the  dunimy  specifications 
from  unnecessary  design  restrictions. 
Accordingly,  NHTSA  is  making  a 
correcting  amendment  to  §  572.44(b)(1) 
to  remove  reference  to  a  specific 
accelerometer  mount  in  determining  the 
location  of  the  Tl2  spine  accelerometer. 
In.stead.  that  section  is  changed  to 
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s  >ecify  that  the  accelerometer  is 

{  ositioned  relative  to  a  reference  point 

n  the  dummy  (the  centerline  of  a  ' 
r  lounting  hole  in  the  SID  thorax  lumbar 
a  daptor  assembly).  The  new  method  of 
I  jcating  the  accelerometer  to  a  reference 
f  oint  places  the  acc-elerometer  in  the 
s  ime  position  as  originally  specified. 
1  ut  without  rtiference  to  the  Endevco 
[  roduct. 

This  document  also  adds  a 
s  jecification  to  §  572.44(c)  that  allows 
t  le  locating  and  mounting  of  the  pelvic 
a  ccelerometer  for  right  side  impacts. 
I  art  572  subpart  F  specified  a  location 
t  lat  was  appropriate  for  left  side 
i  npacts.  but  none  for  the  right  side.  The 
r  ew  location  specification  for  right  side 
i  npact  assures  that  the  accelerometer  is 
I  )cated  the  same  distance  to  the  right  of 
t  le  midsagittal  plane  as  is  the  left  side 
a  "celerometer  to  the  left  of  the 
I  lidsagittal  plane  for  left  side  impacts. 
'  he  symmetrical  location  of  the  right 
c  nd  left  accelerometers  relative  to  the 
r  lidsagittal  plane  will  assure  that  the 
(  ummy  will  respond  the  same 

1  ^gardless  of  whether  the  impact  is 

{  reduced  from  the  left  or  the  right  sides. 

i  ousekeeping  Amendments 

This  document  also  makes  minor 
(  orrections  to  the  specifications  for  the 
!  ID  in  the  SID  drawings  and 
;  lecifications  package  (including  the 

2  ID  user's  manual). 

The  agency  is  adding  the  word 
'  reference,"  or  the  abbreviation  "ref.," 
c  t  various  places  in^e  SID  drawing  and 

<  jecifications  package  to  indicate  that  a 
f.  }ecified  item  is  depicted  or  listed  for 

i  lustration  purposes  only,  and  is  not  a 
I  landatory  part  of  the  dummy.  For 
«  xample.  the  package  refers  occasionally 
1 3  a  spe<'.ific  type  and  design  of 

<  ccelerometer  (i.e..  the  Endevco  7265) 

<  nd  accelerometer  mount.  E.g..  drawing 
J  ID  MOOIA  depicts  a  mount  designed 

!  pecifically  for  the  Endevco  7264 
i  ccelerometer.  Those  items  were 

<  riginally  specified  simply  to  illustrate 
[  le  use  of  a  widely  available 

ccelerometer  and  its  a.ssociated  mount 
3r  the  measurement  of  impact      .' 
I  esponses  with  the  SID.  The  Endevco 
iroducts  were  selected  primarily 
ecause  they  were  the  only  ones  with 
'  /hich  the  agency  had  experience  in  the 
(  evelopment  of  the  SID  dummy  and  in 
I  le  evaluation  of  the  side  impact 
irotection  standard  (FMVSS  No.  214;  49 
;FR  571.214).  However.  NHTSA  is 
I  oncemed  that  references  in  the 
I  rawings  to  the  Endevco  accelerometer 
I  nd  its  mount  might  be  misunderstood 
i  s  if  implying  that  this  particular  type 
I  nd  design  of  accelerometer  product 
1  lust  be  used.  To  the  contrary.  NHTSA 
I  id  not  intend  to  preclude  SID  users 
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from  employing  other  suitable 
accelerometers  and  mounts  comparable 
and/or  equivalent  to  the  Endevco 
models.  Accordingly,  the  agency  is 
adding  the  word  "reference"  to  several 
items  in  the  drawings  (e.g.,  SID  MOOIA 
and  the  parts  lists)  to  avoid  this  possible 
source  of  confusion  and  to  indicate  that 
those  items  are  not  mandatory  parts  of 
the  dummy.  The  word  "equivalent"  is 
being  used  in  some  drawings  to  indicate 
that  other  makes  than  those  shown  may 
be  used  provided  that  they  meet  space, 
mass,  mounting  and  performance 
requirements  in  the  impact  environment 
as  the  referenced  part. 

There  are  several  other  items  that  are 
depicted  or  listed  in  the  SID  drawing 
and  specifications  package  as  though 
they  were  mandatory  parts  of  the 
dummy.  For  each  of  these,  NHTSA  is 
adding  "reference"  to  indicate  that  they 
are  not  integral  parts  of  the  duT'iniy,  hut 
may  be  used  if  the  testing  facility 
chooses  to  make  those  specific  impact 
response  measurements.  For  example, 
drawing  SID-MOOl  shows  the  SID  as 
having  an  accelerometer  in  the  head,  yet 
at  no  time  is  the  head  acceleration  on 
the  SID  used  for  compliance  purposes. 
-The  illustration  was  based  on  the  SID 
that  was  used  for  research  purposes,  and 
which  had  an  accelerometer  installed  in 
the  dummy's  head.  To  correct  the 
possible  impression  that  the  SID  must 
be  instrumented  with  a  head 
accelerometer.  NHTSA  is  adding 
"reference"  on  the  drawings  that  depict 
the  accelerometer,  to  indicate  that  the 
device  is  not  a  mandatory  part  of  the 
dummy. 

This  notice  also  corrects  several 
inconsistencies  primarily  in  drawing 
SID-MOOIA.  For  example,  the  drawing 
does  not  show  an  installed  thoracic 
accelerometer  that  is  required  for  the 
SID  under  part  572  subpart  F. 
§  572.41(a).  This  and  several  other 
minor  adjustments  in  the  drawings  and 
in  the  users  manual  are  summarized 
below. 

Drawing  Revisions 

Dummy  assembly  drawing  S.^-S!D- 
MOOOlA  is  revised  as  follows  (the.se 
revisions  are  reflected  in  drawing  "SA- 
SID-MOOIA  revision  A,"  which 
replaces  drawing  SID-MOOl  A): 

1.  Accelerometers  shown  in  item  21  are 
identified  as  "Endevco  7264 
(Reference)  or  Equivalent:" 

2.  Appropriate  picture  notation  is  added 
to  indicate  the  attachment  of 
accelerometers  (ref  item  21)  on  the 
ribs  and  on  the  thorax-lumbar  spine 
adaptor; 

3.  The  word  "reference"  is  added  to 
call-out  boxes  of  accelerometer 


mounts  SID-036.  SrD-037,  SID-038. 

SID-039  and  78051-54: 
4.  A  note  on  the  weight  table  is  added 

to  read:  "The  weights  of  body 

segments  showm  reflect  also  the 

masses  of  accelerometers  and 

accelerometer  mounts,  where 

appropriate:" 

Drawing  SID-087:  Drawing  SID-^87 
sheet  1  is  revised  to  remove  all 
references  to  the  "Endevco  7264  or 
equivalent**  accelerometer  and  its 
mounting.  (Drawing  "Sn>-087  sheet  1 
revision  H,  dated  May  18, 1994" 
replaces  drawing  SID-087  sheet  1.) 

Drawing  SID-090:  Drawing  SID-090  is 
removed  from  the  drawing  package. 

Drawing  SID-005:  Geometric 
tolerances  are  added.  (Drawing  "SID- 
005  revision  F,"  replaces  drawing  SII>- 
005.) 

Parts  Lists:  SA-SID-MOOl.  SA-SID- 
M030.  SA-SID-M050  and  SA-SID- 
M060  are  revised  to  reflect  the  changes 
described  above.  (SA-SII>-M001  is 
replaced  by  "SA-SID-MOOl  revision 
B."  The  latter  three  drawings  are 
replaced  with  revised  drawings  which 
are  dated  May  18. 1994  and  denoted 
"revision  A.") 

Users  Manual  Revisions 

The  revised  users  manual  is  dated 
May  1994. 

1.  The  paragraphs  that  reference 
accelerometer  use  are  moved  from 
sections  1.3.06, 1.3.08. 1.3.10  to 
Accelerometer  section  1.4.9.  All 
accelerometers  in  1.4.9  will  be  specified 
as  "Endevco  7264  or  equivalent" 
without  the  word  "reference." 

2.  The  positioning  and  locations  of  all 
accelerometers  are  referred  to  the 
revised  language  used  in  §  572.44. 
including  Figures  30  and  31. 

3.  The  word  "reference"  is  added  to 
all  accelerometer  mounts. 

4.  The  parts  list  is  revised  as  noted  in 
the  "Drawing  Revisions"  section. 

5.  Appropriate  Figures  are  replaced, 
in  line  with  the  changes  described 
herein. 

This  document  does  not  impose  any 
additional  responsibilities  on  any 
vehicle  or  SID  manufacturer.  Instead, 
this  document  corrects  several  minor 
omissions  and  inconsistencies  in  the 
October  1990  rule.  This  document 
simply  removes  a  potential  source  of 
concern  and  confusion  for  SID 
manufacturers.  It  also  ensures  that  there 
is  no  question  among  SID  manufacturers 
and  purchasers  as  to  whether  a 
particular  SID  meets  the  specifications 
of  part  572  subpart  F  and  associated  the 
drawing  and  specifications  package. 
Accordingly.  NHTSA  finds  for  good 
cau.se  that  notice  and  an  opportunity  for 
comment  on  this  document  are 


unnecessary,  and  that  this  rule  should 
be  effective  upon  publication. 

List  of  Subjects  m  49  CFR  Part  572 

Motor  vehicle  safety.  Incorporation  by 
reference. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  Part  572  as 
follows: 

PART  572— [AMENDED] 

1.  The  authority  citation  for  Part  572 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111.  30115. 
301 17  and  30166;  delegation  of  authoritv  at 
49  CFR  1.50. 

Subpart  F— Side  Impact  Dummy  50th 
Percentile  Male 

2.  In  section  572.41.  paragraphs  (a) 
introductory  text,  (a)(3)  through  (a)(5). 
and  (c)  are  revised  to  read  as  follows: 

§572.41    General  description. 

(a)  The  dummy  consists  of  component 
parts  and  component  assemblies  (SA- 
SID-MOOl  revision  B  and  SA-SID- 
MOOIA  revision  A,  dated  May  18, 1994) 
which  are  described  in  approximately 
250  drawings  and  specifications  that  are 
set  forth  in  §  572.5(a)  with  the  following 
changes  and  additions  which  are 
described  in  approximately  85  drawings 
and  specifications  (incorporated  bv 
reference:  see  §  572.40): 
•        •        •        *        * 

(3)  The  thorax  assembly  consi<its  of 
the  assembly  shown  as  number  SII>-053 
and  conforms  to  each  applicable 
drawing  subtended  by  number  SA-SID- 
M030  revision  A,  dated  May  18.  1994. 

(4)  The  lumbar  spine  consists  of  the 
assembly  specified  in  subpart  B  of  this 
part  (§572.9(«))  and  conforms  1o 
drawing  SA  150  MO.SO  and  drawings 
subtended  by  SA-SID-MO.="iO  revision  A, 
dated  May  18. 1994. 

(5)  The  abdomen  and  pelvis  consist  of 
the  assembly  specified  in  subpart  B  of 
this  part  (§  572.9)  and  conform  to  the 
drawings  subtended  by  SA  150  M060. 
the  drawings  subt&nded  by  SA-SID- 
M060  revision  A.  dated  May  18. 1994. 
and  the  drawings  subtended  by  SA- 
SID-087  sheet  1  revision  H,  dated  May 

1 8.  1994,  and  SA-SID-087  sheet  2 

revision  H. 

»        •        *        »        • 

(c)  Disassembly,  inspection,  and 
as.sembly  procedures:  external 
dimensions  and  weight:  and  a  dummy 
drawing  list  are  set  forth  in  the  Side 
Impact  Dummy  (SID)  User's  Manual, 
dated  May  1994  (incorporated  by 
reference;  see  §  572.40). 

3.  In  section  572.42,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 


§572.42    Thorax 

(a)  When  the  thorax  of  a  completely 
assembled  dummy  (SA-SID-MOOl.'l 
revision  A.  dated  May  18, 1994, 
incorporated  by  reference;  see  §  572. 10), 
appropriately  assembled  for  right  or  left 
side  impact,  is  impacted  by  a  test  probe 
conforming  to  §  572.44(a)  at  14  fps  in 
accordance  with  paragraph  (b)  of  this 
section,  the  peak  accelerations  at  the 
location  of  the  accelerometers  mounted 
on  the  thorax  in  accordanc  e  with 
8572.44(b)  shall  be: 

•  *        •        •        • 

4.  In  section  572.43,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  572.43    Lumtiar  spine  and  pelvis. 

(a)  When  the  pelvis  of  S  ftilly 
assembled  dummy  (SA-SID-M00l.^ 
revision  A,  dated  May  18, 1994, 
incorporated  by  reference;  see  §  572.40) 
is  impacted  laterally  by  a  test  probe 
conforming  to  §  572.44(a)  at  14  fps  in 
accordance  with  paragraph  (h)  of  this 
section,  the  peak  acceleration  at  the 
location  of  the  accelerometer  mounted 
in  the  pelvis  cavity  in  accordance  with 
§  572.44(c)  shall  be  not  less  than  40g 
and  not  more  than  60g.  The 
acceleration-time  curve  for  the  test  shall 
be  unimodal  and  shall  lie  at  or  above 
the  +20g  level  for  an  inter\'al  not  less 
than  3  milliseconds  and  not  more  than 
7  milliseconds. 

•  •        •        «        • 

5.  In  section  572.44.  paragraphs  (b)(1) 
and  (c)  are  revised  to  read  as  follows: 

§572.44    Instrumentation  and  test 
conditions. 


(b) 


*   «   * 


(1)  One  accelerometer  is  mounted  on 
the  thorax  to  lumbar  adaptor  (SID-005 
revision  F,  dated  May  18, 1994, 
incorporated  by  reference;  see  §  572.40) 
with  seismic  mass  center  located  0.5     - 
inches  toward  the  impact  side,  0.1 
inches  upward  and  1.86  inches 
rearward  from  the  reference  point 
shown  in  Figure  30  in  appendix  A  to 
subpart  F  of  part  572.  Maximum 
permissible  variation  of  the  seiismic 
location  must  not  exceed  0.2  inches 
spherical  radius. 
•        *        •        •        * 

(c)  One  accelerometer  is  mounted  in 
the  pelvis  for  measurement  of  the  lateral 
acceleration  with  its  sensitive  axis 
perp)endicular  to  the  pelvic  midsagittal 
plane.  The  accelerometer  is  mounted  on 
the  rear  wall  of  the  instrumentation 
cavity  of  the  pelvis  (SID-087  revision  H. 
dated  May  18, 1994,  incorporated  by 
reference;  see  §  572.40).  The 
accelerometer's  seismic  mass  with 
respect  to  the  mounting  bolt  center  line 


52092       Federal  Register  /  Vol.  59. 


is  0.9  inches  up.  0.7  inches  to  the  left 
fur  left  side  impact  and  0.03  inches  to 
the  left  for  right  side  impact,  and  0.5 
inches  rearward  from  the  rear  wall  - 
mounting  surface  as  shown  in  Figure  31 
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ii  I  appendix  A  to  subpart  F  of  part  572. 
Maximum  permissible  variation  of  the 
s  ;ismic  location  must  not  exceed  0.2 
i  iches  spherical  radius. 


1994 


UMI 


6.  An  appendix  A  is  added  to  subpart 
F  to  read  as  follows: 

Appendix  A  to  Subpart  F  of  Part  572 — 
Figures 

BILLING  CODE  4910~6»-P 
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Issued  on  September  23, 1994. 
Qiristopher  A.  Hart, 
Deputy  Administrator. 
(FR  Doc.  94-24054  Filed  10-13-94;  8  45  am) 
BIUJNG  CODE  4»10-6»-C 

49  CFR  Parts  591  and  592 

RIN  2127-ADOO 

[Docket  No.  89-6;  Notice  IS] 

Importation  of  Vehicles  and  Equipment 
Subject  to  Federal  Safety,  Bumper,  and 
Theft  Prevention  Standards; 
Registered  importers  of  Vehicles  Not 
Originally  Manufactured  To  Conform  to 
the  Federal  Motor  Vehicle  Safety 
Standards 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  responds  to 
comments  received  on  a  request  for 
comments  on  an  interim  final  rule 
which  amended  Part  591  to  adopt  a 
continuous  entry  bond  as  an  alternative 
to  the  single  entry  bond  that  is  required 
to  accompany  each  nonconforming 
vehicle  imported  into  the  United  States 
for  which  a  registered  importer  certifies 
compliance.  NHTSA  is  retaining  the 
option  of  allowing  the  continuous  entry 
bond,  though  adopting  modifications  to 
it  which  commenters  believed  were 
necessary  to  distinguish  it  bnm  single 
entrj'  bonds,  and  restricting  it  to 
registered  importers  who  import  more 
than  one  motor  vehicle  at  a  time. 
Importers  who  are  not  registered 
importers  will  continue  to  use  the  single 
entry  bond. 

DATES:  The  final  rule  is  effective 
November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Coun.sel, 
NHTSA  (202-366-5263). 
SUPPLEMENTARY  INFORMATION:  On  June 
20, 1994,  NHTSA  adopted  an  interim 
final  rule  on  amendments  to  the  entry 
bonds  required  by  49  CFR  parts  591  and 
592  to  accompany  the  permanent 
importation  of  nonconforming  motor 
vehicles  to  ensure  their  eventual 
compliance  with  the  Federal  motor 
vehicle  safety  standards  (59  FR  31558). 
The  reader  is  referred  to  that  notice  for 
further  information  (though 
denominated  Notice  13,  the  notice  was 
actually  the  14th  under  Docket  No. 
89-5,  and  this  notice.  Notice  15,  restores 
the  proper  sequence). 

In  summary,  it  had  been  represented 
to  NHTSA  that  bonding  companies  were 
no  longer  issuing  single  entry  bonds  to 
registered  importers  (RIs)  covering 


individual  vehicles,  and  that  there  was 
an  immediate  need  for  relief.  This  relief 
would  be  the  allowance  of  continuous 
entry  bonds  which  cover  multiple 
entries  of  vehicles.  For  this  reason, 
NHTSA  amended  49  CFR  part  591  to 
permit  continuous  entry  bonds  with  a 
value  of  up  to  $1,000,000  as  an 
alternative  to  single  entry  bonds.  The 
interim  final  rule  specified  that  the 
bond  form  specified  in  appendix  A  for 
single  entries  could  be  used,  with  plural 
references  where  appropriate.  A 
conforming  amendment  was  made  to 
the  importation  procedures  of  part  592 
to  require  a  photocopy  of  the 
continuous  entry  bond  to  accompany 
each  vehicle  covered  by  it  at  the  time  of 
importation.  NHTSA  also  requested 
comments  on  whether  the  alternative 
should  be  made  permanent. 

Comments  were  received  from  Asset 
Protection  Services  ("Asset")  which 
writes  DOT  bonds  on  behail  of 
International  Fidelity  Insurance 
Company,  Intercargo  Insurance 
Company  ("Intercargo")  which  provides 
surety  bonds  for  the  international  trade 
community  through  Trade  Insurance 
Ser\'ices,  Inc. ,  and  The  Surety 
Association  of  America  ("Surety"), 
which  describes  itself  as  "a  service 
organization  supported  by  more  than 
650  member  companies  which 
collectively  write  the  majority  of  ail 
surety  bonds  written  in  the  United 
States". 

There  were  three  primarj'  issues  that 
concerned  the  commenters. 

1.  Whether  There  Should  Be  a 
Continuous  Entry  Bond 

Asset  and  Intercargo  opposed  the 
continuous  entry  bond  as  an  alternative  . 
to  the  single  entry  bond.  Surety  was 
"not  opposed  to  the  idea"  but  doubted 
whether  RIs  would  use  it  in  the  form 
adopted,  and  made  ameliorative 
recommendations. 

According  to  Asset,  it  is  untrue  that 
bonding  companies  are  refusing  to  write 
single  entrj'  bonds,  and  it  named  two 
new  companies  which  began  writing 
these  bonds  during  spring  1994, 
Intercargo,  and  International  Fidelity 
Insurance  Company.  In  its  view,  there  is 
no  need  for  a  continuous  entr>'  bond. 

Both  Asset  and  Intercargo  (in  some 
detail)  commented  that  continuous 
entry  bonds  were  undesirable.  In 
Intercargo's  view,  it  is  not  possible  to 
maintain  an  accurate  running  total  of 
the  bonded  value  of  vehicles  secured  by 
the  bond,  and  this  will  inevitably 
encourage  RIs  to  abuse  the  bond  by 
maintaining  a  running  total  in  excess  of 
the  penalty  amount.  It  sees  six  principal 
problems  arising  from  this. 


Two  of  these  problems  relate  to  the 
effect  upon  Customs  that  Intercargo 
presumes  would  occur  from  continuous 
bonds.  It  argues  that  Customs  must 
confirm  that  the  original  of  the  copy 
presented  at  the  time  of  entry  is  on  file 
with  NHTSA,  that  the  bond  was  validly 
executed  by  both  the  principal  and 
surety  and  that  the  bond  is  still 
effective.  Further,  monitoring 
outstanding  liability  against  the 
continuous  bond  will  cause  Customs  to 
expend  more  manpower. 

NHTSA  does  not  agree  with  this 
assessment  of  the  effect  of  continuous 
bonds  upon  the  U.S.  Customs  Service. 
Although  Customs  did  not  comment 
upon  the  interim  final  rule  (nor  did  any 
RI  for  that  matter),  the  role  that  Customs 
has  performed  with  respect  to  NHTSA 
bonds  has  been  limited,  by  Customs' 
choice,  to  verification  that  a  bond  is 
present  and  to  forward  to  NHTSA  the 
entry  documents  with  bond  attached. 
Customs  has  not  sought  to  verify  the 
accuracy  of  the  bond,  nor  has  NHTSA 
asked  it  to. 

A  third  undesirable  aspect  of  the 
interim  final  rule,  according  to 
Intercargo,  is  that  the  facsimile 
signatures  on  a  photocopied  bond  that 
accompany  a  vehicle  are  not  binding, 
and,  hence,  that  the  United  States  will 
be  at  risk  since  it  cannot  enforce  an 
invalid  bond. 

The  purpose  of  the  photocopv  is  to 
assure  NHTSA  that  the  vehicle  being 
imported  is  covered  by  a  bond,  not  that 
the  photocopy  itself  is  a.valid  bond. 
Obviously,  the  signatures  on  the  original 
bond  will  be  genuine  and,  for  NHTSA 's 
purposes,  it  is  irrelevant  that  the 
signatures  on  the  copy  it  receives  with 
the  entry  declaration  are  facsimiles. 

A  fourth  reason  that  Intercargo  finds 
continuous  entry  bonds  objectionable  is 
that  "there  is  no  adequate  means  to 
determine  the  value  of  all  vehicles 
released  under  the  continuous  entrv- 
bond  for  which  compliance  has  not  vet 
been  accepted  by  NHTSA".  This  also 
burdens  Customs  because  "(wlhile  one 
Customs  Import  Specialist  may  be  able 
to  manually  keep  track  this 
accumulation  under  the  bond  *  •  • 
that  person  is  not  notified  of  acceptance 
of  the  certification  by  NHTSA." 

Once  again,  Intercargo  has  attributed 
to  Customs  a  role  that  it  will  not  play 
when  continuous  entry  bonds  are  u<ied. 
It  will  be  up  to  the  principal  and  surety, 
who  holds  the  original  bond,  to  track 
the  coverage  of  the  bond  and  to  ensure 
that  it  is  not  exceeded. 

A  fifth  reason  is  that  the  inability  to 
adequately  control  the  accumulated 
bond  value  of  vehicles  secured  by  the 
continuous  bond  places  the  United 
States  at  risk,  due  to  the  lack  of  control 
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when  claims  exceed  surety  bond 
amounts. 

NHTSA  deems  it  unlikely  that  claims 
will  be  made  covering  all  vehicles 
covered  by  a  continuous  entry  bond.  RIs 
have  an  incentive  to  make  a  good  faith 
effort  to  conform  the  vehicles  for  which 
Uiey  are  responsible,  or  to  redeliver 
them  for  export,  because  they  are 
required  to  renew  their  status  on  a 
yearly  basis. 

Finally.  Intercargo  raises  the  argument 
that  "the  uncertainty  as  to  how  many 
vehicles  are  secured  by  the  bond  could 
cause  the  Surety  market  to  refuse  to 
offer  this  bond,  refuse  to  enter  the 
market,  or  refuse  to  remain  in  the 
market." 

NHTSA  doubts  that  "the  Surety 
market"  is  a  monolith  acting  as  one 
unit,  and  has  faith  that  the 
attractiveness  of  continuous  entry  bonds 
to  RIs  will  ensure  that  they  vdll  be 
offered  by  other  companies  if  Intercargo 
does  not  provide  this  type  of  service. 
Surety,  which  represents  650  member 
companies,  conditionally  supported 
continuous  entry  bonds,  and  NHTSA 
believes  that  it  has  addressed  that 
conunenter's  reservations  (see 
discussion  below).  And  even  if  all 
companies  withdraw  from  offering 
continuous  entry  bonds,  the  single  entry 
bond  will  remain  available  according  to 
Asset. 

NHTSA  does  not  understand  how  the 
importer  of  a  single  motor  vehicle  could 
be  the  principal  on  a  continuous  entry 
bond  that  is  intended  to  cover  more 
than  one  vehicle.  Given  the  fact  that 
single  entry  bonds  apparently  remain 
available,  contrary  to  NHTSA's 
understanding  when  it  adopted  the 
interim  final  rule,  NHTSA  believes  that 
an  individual  who  imports  a 
nonconforming  vehicle  for  personal  use 
pursuant  to  a  contract  with  a  RI  to~ 
conform  them,  should  continue  to  use 
the  single  entry  bond.  This  should 
address  some  of  the  concerns  of  the 
commenters  as  well.  Consequently,  the 
form  of  continuous  entry  bond  that 
NHTSA  is  adopting  (see  discussion 
below)  is  intended  for  use  by  RIs  who 
are  the  direct  importers  of  tlie  vehicle(s) 
covered  by  the  continuous  entry  bond, 
whether  they  are  the  owners  of  the 
vehicles  or  whether  they  are  importing 
them  on  behalf  of  another  p)erson  whose 
intended  disposition  is  commercial. 

2.  Whether  $1 ,000,000  Is  an 
Appropriate  Amount 

Surety  questions  whether  small 
businesses  such  as  RIs  would  bei  able  to 
qualify  for  a  bond  in  this  amount  and 
whether  they  would  actually  need  to  be 
bonded  for  an  amount  this  high. 


The  interim  final  rule  did  not  specify      a  written  request  to  NHTSA  to  terminate 
hat,  if  a  continuous  entry  bond  was  a  continuous  entry  bond,  and  a  surety 

jsed,  it  must  have  a  ceiling  of  would  be  able  to  terminate  its  bond  with 

51.000.000.  Rather,  it  provided  for  them   ^r  without  the  principal's  consent, 
o  be  allowed,  with  a  ceiling  of  this  /     NHTSA  disagrees  with  Intercargo's 

unount.  This  does  not  prohibit  V-^*tew  that  provisions  governing 

;ontinuous  entry  bonds  with  lesser  termination  of  continuous  entry  bonds 

ceilings  based  upon  the  individual  RI's      m'ust  be  part  of  the  importation 
ibility  to  qualify  and  its  own  individual      regulation.  The  provision  for 
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leeds  (a  ceiling  of  $1 ,000,000  would 
:over  60-some  vehicles  valued  around 
;i5.000  each). 

Asset  comments  without  further 
(xplanation  that  "(tlhe  bond  Umits  of  up 
o  $1,000,000  without  the  effective 
:ontrols  now  in  place  will  probably 
jrove  intolerable."  As  noted  above,  the 
'egulation  permits  sureties  to  set 
:eilings  on  continuous  entry  bonds 
■elated  to  their  assessment  of  principals 
n  amounts  less  than  $1,000,000. 

I.  Whether  the  Bond  Form  Adopted  is 
\ppropriate 

In  the  final  rule,  NHTSA  specified 
hat  the  language  of  the  continuous 
!ntry  bond  could  be  that  required  for 
lingle  entries  (appendix  A  to  part  591). 
vith  pliiral  wording  used  where 
ippropriate,  i.e.,  "vehicles"  for 
'vehicle".  Though  opposing  continuous 
tntry  bonds,  both  Intercargo  and  Surety 
'ecomraended  changes  which  they  felt 
vere  required  were  NHTSA  to  decide  to 
:ontinue  to  offer  the  option  of 
:ontinuous  entry  bonds. 

Intercargo,  and,  in  less  detail, 
security,  pointed  out  that  adopting  the 
lingle  entry  bond  form  language  per  se 
;ould  result  in  interpretations  requiring 
m  RI  to  make  all  vehicles  subject  to 
nspection  that  are  covered  by  the 
:ontinuous  entry  bond,  as  well  as 
edelivery  of  all  of  them.  Similarly, 
vhen  there  has  been  no  redelivery  of  a 
iingle  vehicle  and  the  RI  is  obligated  to 
pay  the  amount  of  this  obligation",  the 
unount  of  the  continuous  entry  bond 
A'ill  far  exceed  the  value  of  the 
ndividual  vehicle  to  be  redelivered. 
*»HTSA  considers  these  comments  well 
aken,  and  is  adopting  a  specific  form 
or  a  continuous  entry  bond,  which  will 
)e  designated  as  appendix  B. 

Intercargo  believes  that  "the 
■egulations  must  provide  a  means  for 
he  principal  or  the  surety  to  terminate 
he  bond",  saying  that  it  is 
mpracticable  to  consider  that  anjr 
surety  will  commit  itself  to  an 
)bligation  that  does  not  have  an 
expiration  date  or  a  means  to  terminate 
ts  guarantee  commitment.  Surety  also 
•ecommended  that  the  bond  include  a 
:ancellation  clause.  To  implement  this 
■ecommendation,  Intercargo  submitted  a 
iuggested  amendment  to  §  591.8 
Zonformance  bond  and  conditions 
mder  which  a  principal  would  submit 


termination  of  a  bond  is  a  business 
matter  to  be  resolved  between  the 
principal  and  the  surety.  If  its 
continuous  entry  bond  is  terminated, 
the  principal  (RI)  remains  responsible 
for  providing  a  bond,  either  continuous 
or  single  entry,  for  any  vehicle  for 
which  it  must  furnish  a  certificate  of 
conformity.  However,  in  view  of 
Intercargo's  comment,  the  continuous 
entry  bond  form  which  has  been  set 
forth  in  Appendix  B  allows  the  insertion 
by  the  parties  thereto  of  termination 
provisions  at  its  end.  Finally,  for  the 
reasons  discussed  above,  NHTSA  has 
not  set  forth  terminology  in  the  bond 
which  recognizes  a  principal  other  than 
aRI. 

4.  Amendments  Necessitated  by 
Recodification 

NHTSA  is  also  revising  §§  591.4, 
591.10(b)  and  (c).  592.1,  592.4, 
592.6(g)(2)(i),  592.7(c),  and  592.8(g),  as 
well  as  the  authority  sections  of  these 
parts,  to  reflect  the  codification  in  Title 
49  on  July  5. 1994,  of  the  provisions  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  and  the  Motor  Vehicle 
Information  and  Cost  Savings  Act. 

Effective  Date 

Because  of  the  need  to  ensure  an 
uninterrupted  flow  of  commerce  that 
the  interim  final  rule  has  provided,  it  is 
hereby  foimd  that  an  effective  date 
earlier  than  180  days  after  issuance  is  in 
the  public  interest,  and  the  final  rule  is 
effective  30  days  after  publication  in  the 
Federal  Register. 

Rulemaking  Analyses 

A.  Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  notice,  like  the  interim  final  rule 
that  preceded  it,  was  not  reviewed 
under  EO  12866.  After  considering  the 
impacts  of  this  rulemaking  action, 
NHTSA  has  determined  that  the  action 
is  not  significant  within  the  meaning  of 
the  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
only  substantive  change  that  this  final 
rule  makes  in  the  interim  final  rule  is  to 
set  forth  the  form  of  the  continuous 
entry  bond.  The  number  of  RIs  affected 
by  the  final  rule  is  less  than  35.  The  cost 
impacts  of  this  regulatory  action  are  cost 
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savings  to  the  RIs  in  procuring  bonds 
(an  estimated  $20  per  vehicle),  and 
nonquantifiable  cost  savings  in  the 
paper  work  involved  to  obtain  single- 
entry  bonds.  The  impacts  are  so 
minimal  as  not  to  warrant  the 
preparation  of  a  full  regulatory 
evaluation. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  action  in  relation  to  the 
Regulatory  FlexibiUty  Act.  The  RIs, 
which  number  less  than  35,  are  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  However,  for 
the  reasons  discussed  above  under  E.O. 
12866  and  the  DOT  Policies  and 
Procedures,  I  certify  that  this  action 
would  not  have  a  significant  economic 
impact  upon  "a  substantial  number  of 
small  entities."  The  interim  final  rule 
appeared  necessary  to  allow  them  to 
continue  in  business;  the  final  rale 
allows  them  the  option  of  choosing  a 
continuous  entry  bond  even  if  single 
entry  bonds  are  available  to  them. 
Governmental  jurisdictions  will  not  be 
affected  at  all  since  they  are  generally 
neither  importers  nor  purchasers  of 
nonconforming  imported  motor 
vehicles. 

C.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  action 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  "FederaHsm"  and  determined 
that  the  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act.  The  action  will  not  have  a 
significant  effect  upon  the  environment 
because  it  is  anticipated  that  the  annual 
volume  of  motor  vehicles  imported  will 
not  vary  significantly  from  that  existing 
before  promulgation  of  the  rule. 

E.  Civil  Justice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103  (formerly  section  103(d)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act.  15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safetv 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  A  procedure  is  set 
forth  in  49  U.S.C.  30161  (formerlv 
Section  105  of  the  Act,  15  U.S.C.'l394)) 
for  judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safetv  standards. 


That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
pror.tjedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Parts  591  and 
592 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  parts  591  and  592  are  amended  as 
follows: 

PART  591— IMPORTATION  OF 
VEHICLES  AND  EQUIPMENT  SUBJECT 
TO  FEDERAL  SAFETY,  BUMPER,  AND 
THEFT  PREVENTION  STANDARDS 

1.  The  authority  citation  for  part  591 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  100-562.  49  l'..S.Q 
322(a).  30117:  delegation  of  authority  at  49 
CFR  1.50. 

2.  Section  591.4  is  amended  by 
revising  the  introducton,'  text  to  read  as 
follows: 

§591.4    Definitions. 

All  terms  used  in  this  part  that  are 
defined  in  49  U.S.C.  30102,  32101. 
32301,  32502,  and  33101  are  used  as 
defined  in  those  sections  except  that  the 
term  "model  year"  is  used  as  defined  in 
part  593  of  this  chapter. 
«        »        »        *        • 

3.  Section  591.6  is  amended  by 
revising  paragraph  (c)  to  read  asset 
forth  below: 

§591.6    Documents  accompanying 
declarations. 

«         *         *         •         * 

(c)  A  declaration  made  pursuant  to 
§  591.5(f),  and  under  a  single  entry 
bond,  shall  be  accompanied  by  a  bond 
in  the  form  shown  in  Appendix  A  to 
this  part,  in  an  amount  equal  to  150% 
of  the  dutiable  value  of  the  vehicle,  or, 
if  undnr  a  continuous  entn,'  bond,  shall 
be  acrompanied  by  a  photocopy  of  a 
bond  in  the  form  shown  in  Appendix  B 
to  this  part  and  by  Customs  Form  CF 
7501,  for  the  conformance  of  the 
vehicle(s)  with  all  applicable  Federal 
motor  vehicle  safety  and  bumper 
standards,  or.  if  conformance  is  not 
achieved,  for  the  delivery  of  such 
vehicle  to  the  Secretary  of  the  Treasury 
for  export  at  no  cost  to  the  United 
States,  or  for  its  abandonment. 
•        *        •        »        * 

4.  Section  591.10  is  an)ended  bv 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§591.10    Offer  of  cash  deposits  or 
obtigations  of  ttie  United  States  in  lieu  of 
sureties  on  bonds. 


(b)  At  the  time  the  importer  deposits 
any  obligation  of  the  United  States, 
other  than  United  States  money,  with 
the  Administrator,  (s)he  shall  defiver  a 
duly  executed  power  of  attorney  and 
agreement,  in  the  form  shown  in 
Appendix  C  to  this  part,  authorizing  the 
Administrator  or  delegate  of  the 
Administrator,  in  case  of  any  default  in 
the  performance  of  any  of  the  conditions 
of  the  bond,  to  sell  the  obUgation  so 
deposited,  and  to  apply  the  proceeds  of 
sale,  in  whole  or  in  part,  to  the 
satisfaction  of  any  penalties  for 
violations  of  49  U.S.C.  30112  and  49  ., 
U.S.C.  32506  arising  by  reasons  of 
default. 

(c)  If  the  importer  deposits  money  of 
the  United  States  with  the 
Administrator,  the  Administrator,  or 
delegate  of  the  Administrator,  may 
apply  the  cash,  in  whole  or  in  part,  to 
the  satisfaction  of  any  penalties  for 
violations  of  49  U.S.C.  30112  and  49 
U.S.C.  32506  arising  b\  reason  of 
Hefault. 

•  »         «         »         • 

5.  The  heading  of  appendix  A  is 
revised  to  read  as  follows: 

Appendix  A— Section  591.5(f)  Single 
Entry  Bond 

*  *  *  *  a 

6.  Appendix  B  is  added  to  read  as 
follows: 

Appendix  B— Section  591.5(0 
Continuous  Entry  Bond 

Department  of  Transportation 

National  Highway  Traffic  Safety 
Administration 

BOND  TO  ENSL-RE  CONFORMANCE  WITH 
MOTOR  VEHICLE  .SAFETY  AND 
BUMPER  STANDARDS 
(To  redeliver  vehicles,  to  produce 

documents,  to  perform  conditions  of 
release,  such  as  to  bring  vehicles  ir.to 
conformance  with  all  applicable  Federal 
motor  vehicle  safety  and  bumper 
standards) 
Know  All  People  by  These  Presenis  That 
(principals  name,  mailing  address  which 
includes  city,  state.  ZIP  code,  and  state  of 
incorporation  if  a  corporation),  as  principal, 
and  {surety's  name,  mailing  address  which 
includes  city,  state.  ZIP  code  and  state  of 
incorporation!  are  held  and  firmly  bound 
unto  the  United  States  of  .America  in  the  su;n 
of  Ibond  amount  in  words]  dollars  (§  (bond 
amount  in  numbers])  which  represents  150°o 
of  the  entered  value  of  the  following 
described  motor  vehicle(s)  as  determined  bv 
the  U.S.  Customs  Service:  {model  year.  make, 
series,  engine  and  chassis  number  of  each 
vehicle]  for  the  payment  of  which  we  bind 
ourselves,  our  heirs,  executors, 
administrators,  successors,  and  assigns 
(jointly  and  severally),  firmly  by  these 
presents 

Witness  our  hands  and  seals  this 

day  of ,199 
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Whereas,  motor  vehicles  may  be  entered 
under  the  provisions  of  49  U.S.C  30112  and 
49  U.S.C.  32506:  and 

Whereas,  pursuant  to  49  CFR  part  591.  a 
regulation  promulgated  under  the  provisions 
of  49  U.S.C  30112.  the  above-bounden 
principal  desires  to  import  permanently  the 
motor  vehiclefs)  described  above,  which  (is 
a)(an!)  motor  vehicle(s)  that  (wras)(were)  not 
originally  manufactured  to  conform  with  the 
Federal  motor  vehicle  safety  and  bumper 
standards:  and 

Whereas,  pursuant  to  49  CFR  part  592,  a 
n-gulation  promulgated  under  the  provisions 
of  49  U.S.C.  30112.  the  above  bounden 
principal  has  been  granted  the  status  of 
Registered  Importer  of  motor  vehicles  not 
originally  manufactured  to  conform  with  the 
Federal  motor  vehicle  safety  standards;  and 

Whereas,  pursuant  to  49  CFR  part  593.  a 
ritgulation  promulgated  under  the  provisions 
of  49  U.S.C.  30112,  the  Administrator  of  the 
National  Highway  Traffic  Safety 
Administration  has  determined  that  the 
motor  vehicle(s)  described  above  (isKarf;) 
eligible  for  importation  into  the  United     » 
.States:  and 

Whereas,  the  motor  vehicle(s)  described 
above  (has)(have)  been  imported  at  the  port 
of  i  name  of  port  of  entryl.  and  entered  at 
said  port  for  consumption  on  entry  No. 
^  dated ,  199 , 

Now.  therefore,  the  condition  of  this 
obligation  is  such  that — 

(1)  The  above-bounden  principal  ("the 
principal"),  in  consideration  of  the 
permanent  admission  into  the  United  States 
of  the  motor  vehicle(s)  described  above, 
voluntarily  undertakes  and  agrees  to  have 
such  vehicle{s)  brought  into  conformity  with 
all  applicable  Federal  motor  vehicle  safety 
and  bumper  standards-within  a  reasonable 
time  after  such  importation,  as  specified  by 
the  Administrator  of  the  National  Highway 
Traffic  Satiety  Administration  (the 
"Administrator"): 

(2)  For  each  vehicle  described  above 
("such  vehicle"),  the  principal  shall  then  file, 
with  the  Administrator,  a  certificate  that  such 
vehicle  complies  with  each  Federal  motor 
vehicle  safety  standard  in  the  year  that  such 
vehicle  was  manufactured  and  which  applies 
in  such  year  to  such  vehicle,  and  that  such 
vehicle  complies  with  the  Federal  bumper 
standard  (if  applicable): 

(3)  The  principal  shall  not  release  custody 
of  any  vehicle  to  any  person  for  license  or 
registration  for  use  on  public  roads,  streets, 
or  highwa>-s.  or  license  or  register  the  vehicle 
from  the  date  of  entry  until  30  calendar  da^-s 
after  it  has  certified  compliance  of  such 
vehicle  to  the  Administrator,  unless  the 
Administrator  notifies  the  principal  before  30 
days  that  (s)he  has  accepted  such 
certification  and  such  vehicle  and  all  liability 
under  this  bond  for  suc^  vehicle  may  be 
released,  except  that  no  such  release  shall  be 
permitted,  before  or  after  the  30th  calendar 
day.  if  the  principal  has  received  written 
notice  from  the  Administrator  that  no 
inspection  of  such  vehicle  will  be  required, 
or  that  there  is  reason  to  believe  that  such 
certification  is  false  or  contains  a 
misrepresentation. 

(4)  And  if  the  principal  has  received 
written  notice  from  the  Administrator  that  an 
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i  ispection  of  such  vehicle  is  required,  the 

rincipal  shall  cause  such  vehicle  to  be 
a  b'ailable  for  inspection,  and  such  vehicle 
a  nd  all  liability  under  this  bond  for  such 
\  Bhicle  shall  be  promptly  released  after 
c  impletion  of  an  inspection  showing  no 
fi  ilure  to  comply.  However,  if  the  inspection 
s  mws  a  failure  to  comply,  such  vehicle  and 
a  I  liability  under  this  bond  for  such  vehicle 
s  lall  not  be  released  until  such  time  as  the 
f  ilure  to  comply  ceases  to  exist: 

(5)  And  if  the  principal  has  received 
*jritten  notice  from  the  Administrator  that 
t|ore  is. reason  to  believe  that  such  certificate 

false  or  contains  a  misrepresentation,  such 
vfchicle  and  all  liability  under  this  bond  for 
s  ich  vehicle  shall  not  be  released  until  the 
f  dministrator  is  satisfied  with  such 
V.  'rtification  ;md  any  modification  thereof; 

(6)  .\nd  if  fh.>  principal  has  received 
v^ritten  notice  from  the  Administrator  that 

ich  vehicle  has  been  found  not  to  comply 
V  ith  all  applicable  Federal  motor  vehicle 
s  fety  and  bumper  standards,  and  written 
c  imand  that  such  vehicle  be  abandoned  tti 
t  e  Untied  States,  or  delivered  to  the 
.S  ;cri;tar>-  of  the  Treasury  for  export  (at  ncy 
c:  )st  to  liie  United  States),  the  principal  shall 
a  >andon  such  vehicle  to  the  United  Stales,  or 
s  lall  deliver  such  vehicle,  or  cause  such 
v  ;hicle  to  be  delivered  to,  the  custody  of  tho 
C  istrict  Director  of  Customs  of  the  port  of 
e  itr\-  listed  above,  or  any  other  port  of  entr>'. 
a  id  shall  execute  all  documents  necessary 
f(  r  exportation  of  such  vehicle  from  the 
I  nited States,  at  no  cost  to  the  United  States; 
()   in  default  of  abandonment  or  redelivery 
a  ter  proper  notice  by  the  Administrator  for 
tl  e  principal,  the  principal  shall  pay  to  the 
A  dministrator  an  amount  equal  to  150%  of 
tl  e  entered  value  of  such  vehicle  as 
d|?termined  by  the  U.S.  Customs  Ser\'ice; 

Then  this  obligation  shall  be  void; 

herwise  it  shall  remain  in  full  force  and 
e  feet.  lAt  this  point  the  terms  agreed  upon 
b  :tween  the  principal  and  surety  for 
U  rmination  of  the  obligation  may  be  entertid) 

Signed,  sealed  and  delivered  in  the 
ptesence  of 

F  incipal:  (name  and  address) 


gnature) 


(|  rinted  name  and  title) 
{i  eal) 

S  irety:  (name  and  address) 


(s  gnature) 


([  rinted  name  and  title) 

P  ^RT  592— REGISTERED  IMPORTERS 
C  F  VEHICLES  NOT  ORIGINALLY 
h  ANUFACTURED  TO  CONFORM  TO 
T  -IE  FEDERAL  MOTOR  VEHICLE 
SAFETY  STANDARDS 

7.  The  authority  citation  for  part  592 
is  revised  to  read  as  follows: 

Authority:  Pub.  L  100-562.  49  U.S.C 
li  2(a).  30117;  delegation  of  authority  at  49 
:  "R  1.50. 

8.  Section  592.1  is  revised  to  read  as 
ft  Hows: 


§592.1    Scope. 

This  part  establishes  procedures 
under  49  U.S.C.  30141(c)  for  the 
registration  of  importers  of  motor 
vehicles  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards.  This  part  also  establishes  the 
duties  of  Registered  Importers. 

9.  The  introductory  text  of  §  592.4  is 
revi.sed  to  read  as  follows: 

§592.4    DefintUons. 

-AH  terms  in  this  part  that  are  defined 
in  49  U.S.C.  30102  and  30125  are  used 
as  defined  therein. 

•  •        •        •        « 

10.  Section  592.6  is  amended  bv 
revising  paragraph  (g)(2)(i)  to  read  as 
follows: 

§  592.6    Duties  of  a  registered  Importer. 

•  •        •        •        » 

(g)"  *  * 

(2)  *   *   • 

(1)  The  requirement  of  49  U.S.C. 
30120  that  remedy  shall  be  provided 
without  charge  shall  not  apply  if  the 
noncompliance  or  safety  related  defect 
exists  in  a  motor  vehicle  whose  first  sale 
after  importation  occurred  more  than  8 
calendar  years  before  notification 
respecting  the  failure  to  comply  is 
furnished  pursuant  to  part  577  of  this 
chapter,  except  that  if  a  safety  related 
defect  exists  and  is  attributable  to  the 
original  manufacturer  and  not  the 
Registered  Importer,  the  requirements  of 
49  U.S.C.  30120  shall  not  apply  to  a 
motor  vehicle  whose  date  of  first 
purchase,  if  knov\'n.  or  if  not  known, 
whose  date  of  manufacture  as 
determined  by  the  Administrator,  is 
more  than  8  years  from  the  date  on 
which  notification  is  furnished  pursuant 
to  part  577  of  this  chapter. 

•  •        •        •        » 

11.  Section  592.7  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  to  read  as  follows: 

§  592.7    Revocation,  suspension,  and 
reinstatement  of  registration. 

(t:)  The  Administrator  may  suspend  a 
registration  if  a  Registered  Importer  fails 
to  comply  with  any  requirement  set 
forth  in  49  U.S.C.  30141(c),  §  592.5(c).  or 
§  592.6,  or  if  (s)he  denies  an  application 
filed  under  §  592.5(d).  *  •  • 

12.  Section  592.6  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  592.8    Inspection;  release  of  vehicle  and 
t>ond. 

•  •        •  ■      ♦        * 

(g)  Release  of  the  performance  bond 
shall  constitute  acceptance  of 
certification  or  completion  of  inspection 


of  the  vehicle  concerned,  but  shall  not 
preclude  a  subsequent  decision  by  the 
Administrator  pursuant  to  49  U.S.C. 
30118  that  the  vehicle  fails  to  conform 
to  any  applicable  Federal  motor  vehicle 
safety  standard. 

Issued  on:  October  7, 1994. 
Ricardo  Martinez, 
Administrator 

|FR  Doc.  94-25495  Filed  10-13-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1249 

Quarterly  Reports  of  Passenger 
Revenues,  Expenses,  and  Statistics 

CFR  Correction 

In  Title  49  of  the  Code  of  Federal 
Regulations,  part  1200  to  end,  revised  as 
of  October  1. 1993,  §1249.11  is 
corrected  by  removing  the  first 
paragraph. 

BILUNQ  CODE  150S-01-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931 1 99-4042;  I.D.  101 1 94B] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Ser\ice  (NMFS),  National  Cteeanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Closure. 


SUMMARY:  NMFS  is  prohibiUng  directed 
fishing  for  Atka  mackerel  in  the  Central 
Regulator>'  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  Atka  mackerel 
total  allowable  catch  (TAG)  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  October  12, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 
FOB  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conser\'ation  emd 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 


In  accordance  with 
§672.20(c)(l)(ii)(B).  the  Atka  mackerel 
TAG  for  the  Central  Regulatory  Area 
was  established  by  the  final  1994  initial 
specifications  (59  FR  7647,  February  16, 
1994)  as  1,000  metric  tons  (mt).  The 
Director,  Alaska  Region,  NMFS 
(Regional  Director),  established,  in 
accordance  with  §  672.20(c)(2)(ii).  a 
directed  fishing  allowance  for  Atka 
mackerel  of  900  mt.  with  consideration 
that  100  mt  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  this  area. 

The  Regional  Director  has  determined 
that  this  directed  fishing  allowance  has 
been  reached.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  Alka 
mackerel  in  the  Central  Regulator)'  Area 
effective  from  12  noon.  A.l.t.,  October 
12.  1994.  until  12  midnight.  A.l.t., 
December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §672. 20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C  1801  et  scq. 

Dated:  October  11, 1994. 
foe  P.  Clem, 

Acting  Director.  Office  of  Fisheries 
Consetvation  and  Management.  National 
Marine  Fisheries  Senice. 
jFR  Doc  94-25545  Filed  10-11-94;  4:21  pmj 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
njle  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart3 
[Docket  No.  94-1 6] 
RIN  1557-AB-I4 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 

[Regulations  H  and  Y;  Docket  No.  R-0849] 

Capital;  Capital  Adequacy  Guidelines 

AQENOeS:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  Department  of 
the  Treasury  and  the  Board  of  Governors 
of  the  Federal  Reserve  System  (FRB). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  OCC  and  FRB  (the 
agencies)  are  proposing  to  amend  their 
respective  risk-based  capital  guidelines 
to  modify  the  definition  of  the  OECD- 
based  group  of  countries.  Claims  on  the 
governments  and  banks  of  this  group 
generally  receive  lower  risk  weights 
than  corresponding  claims  on  the 
goverrmients  and  banks  of  non-OECD- 
based  countries.  The  agencies  are 
proposing  this  amendment  on  the  basis 
of  an  announcement,  made  on  July  15. 
1994,  by  the  Basle  Committee  on 
Banking  Supervision  (Basle  Committee) 
that,  subject  to  national  consultation, 
the  Basle  Committee  plans  to  introduce 
a  change  to  the  Basle  Accord  in  1995. 
The  effect  of  the  proposed  modification 
would  be  to  exclude  from  the  OECD- 
based  group  of  countries  which  are 
eligible  for  the  lower  risk  weights  any 
country  that  has  rescheduled  its 
external  sovereign  debt  within  the  - 
previous  five  years. 
DATES:  Comments  must  be  received  on 
or  before  December  13, 1994. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  Each  agency 
will  share  the  comments  that  it  receives 
with  the  other  agencies. 


OCC:  Written  comments  should  be 
s  ibmilted  to  Docket  No.  94-16, 
C  ommunications  Division,  Ninth  Floor, 
C  ffice  of  the  Comptroller  of  the 
C  urrency,  250  E.  Street,  Washington, 
E  .C,  20219,  Attention:  Karen  Carter. 
C  omments  will  be  available  for 
ii  ispection  and  photocopying  at  that 
a  Idress. 

FRB:  Comments  should  refer  to 
t  ocket  No.  R-0849  and  may  be  mailed 
t(  1  William  W.  Wiles,  Secretary,  Board  of 
C  ovemors  of  the  Federal  Reserve 
J  y'stem,  20th  Street  and  Constitution 
/  venue,  N.W.,  Washington,  D.C.  20551. 
C  Dmments  may  also  be  deUvered  to 
F  3om  B-2222  of  the  Eccles  Building 
b  stween  8:45  a.m.  and  5:15  p.m. 
V  eekdays,  or  to  the  guard  station  in  the 
E  :cles3uilding  courtyard  on  20th 
S  jeet,  N.W.  (between  Constitution 
i"  venue  and  C  Street)  at  any  time. 
C  Dmments  may  be  inspected  in  Room 
\  P-500  of  the  Martin  Building  between 
9  00  a.m.  and  5:00  p.m.  weekdays, 
e  ccept  as  provided  in  12  CFR  261.8  of 
t  e  Board's  Rules  regarding  availability 
o' information. 

F  >R  FURTHER  INFORMATION  CONTACT: 

OCC:  Geoffrey  White,  Senior 
I)  temational  Economic  Advisor, 
L  itemational  Baulking  and  Finance 
C  ivision.  (202)  874-4730;  Ronald 
S  limabukuro.  Senior  Attorney,  Bank 
C  perations  and  Assets  Division,  (202) 
8  '4-4460;  or  Roger  Tufts,  Senior 
E  :onomic  Advisor,  Office  of  the  Chief 
N  ational  bank  Examiner,  (202)  874- 
5  )70. 

FRB:  Roger  Cole,  Deputy  Associate 
E  irector  (202/452-2618),  Norah  Barger, 
N  anager  (202/452-2402),  Robert 
N  otyka.  Supervisory  Financial  Analyst 
(;  02/452-3621),  Division  of  Banking 
S  ipervision  and  Regulation;  or  Greg 
B  ler,  Managing  Senior  Counsel  (202/ 

4  »2-3236j.  Legal  Division.  For  the 
h  taring  impaired  only, 

T  jlecommunication  Device  for  the  Deaf, 
E  [jrothea  Thompson  (202)/452-3544). 

5  IPPLEMENTARY  INFORMATION: 

I.  Background 

In  1988  the  central  bank  governors  of 
tl  e  G-10  countries  endorsed 
ii  temational  capital  standards  (the 
B  isle  Accord)  •  establishing  a  risk-based 


'  The  Basle  Accord  was  proposed  by  the  Basle 
O  mmiltee,  which  comprises  representatives  of  the 
c«  itral  banks  and  supervisory  authorities  froni  the 
O  10  (ounlrifis  (B«lgium,  Canada,  France.  Germany, 


Federal  Register 
Vol.  59,  No.  198 
Friday,  October  14,  1994 


framework  for  measuring  the  capital 
adequacy  of  internationally-active 
banks.  Under  the  framework,  risk- 
weighted  assets  are  calculated  by 
assigning  assets  and  off-balance-sheet 
items  to  broad  categories  based 
primarily  on  their  credit  risk,  that  is,  the 
risk  that  a  banking  organization  will 
incur  a  loss  due  to  an  obligor  or 
counterparty  default  on  a  transaction. 
Risk  weights  range  from  zero  percent, 
for  assets  with  minimal  credit  risk  (such 
as  U.S.  Treasury  securities),  to  100 
percent,  which  is  the  risk  weight  that 
applies  to  most  private  sector  claims, 
including  all  commercial  loans. 

While  the  Basle  Accord  primarilv 
focuses  on  credit  risk,  it  also 
incorporates  country  transfer  risk 
considerations.2  In  addressing  transfer 
risk,  the  Basle  Committee  members 
examined  several  methods  for  assigning 
obligations  of  foreign  countries  to  the 
various  risk  categories.  Ultimately,  the 
Basle  Committee  decided  to  use  a 
defined  group  of  countries  considered  to 
be  of  high  credit  standing  as  the  basis 
for  differentiating  claims  on  foreign 
governments  and  banks.  For  this 
purpose,  the  Basle  Committee 
determined  this  group  as  the  full 
members  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD),  as  well  as 
countries  that  have  concluded  special 
lending  arrangements  with  the 
International  Monetary  Fund  (IMF) 
associated  with  the  IMF's  General 
Arrangements  to  Borrow.'  These 


Italy,  Japan,  the  Netherlands.  Sweden,  Switzerle.id. 
the  United  Kingdom,  and  the  United  States)  and 
Luxembourg. 

In  1989  the  Board  adopted  risk-based  capital 
guidelines  implementing  the  Basle  Accord  for  sfdlp 
member  banks  and  bank  holding  companies. 

^Transfer  risk  generally  refers  to  the  possibility 
that  an  asset  cannot  be  serviced  in  the  currency  of 
payment  because  of  a  lack  of.  or  restraints  on.  the 
availability  of  needed  foreign  exchange  in  the 
country  of  the  obligor. 

•'The  OECD  is  an  international  organization  of 
countries  which  are  committed  to  market-orientf  d 
economic  policies,  including  the  promotion  of 
private  enterprise  and  free  market  prices;  liberal 
trade  policies;  and  the  absence  of  exchange 
controls.  Full  members  of  the  OECD  at  the  time  the 
Basle  Accord  was  endorsed  included  Australia, 
Austria.  Belgium.  Canada.  Denmark.  Finland. 
France.  Germany,  Greece,  Iceland,  Ireland.  Italy. 
Japan,  Luxembourg,  the  Netherlands,  New  Zealand. 
Norway,  Portugal,  Spain,  Sweden,  Switzerland. 
Turkey,  the  United  Kingdom,  and  the  United  States 
In  May  1994,  Mexico  was  accepted  as  a  full  member 
of  the  OECD.  In  addition,  Saudi  Arabia  has 
concluded  special  lending  arrangements  associated 
with  the  International  Monetary  Fund's  General 
Arrangements  to  Borrow. 


Federal  Register  /  Vol.  .59.  No.  198  /  Friday,  October  14.  1994  /  Proposed  Rules  52101 


countries  are  referred  to  as  the  OECD- 
based  group  of  coimtries  *  and 
encompass  most  of  the  major  industrial 
countries,  including  all  members  of  the 
G-10  and  the  European  Union. 

Under  both  the  Basle  .^txord  and  the 
agencies*  guidelines,  claims  on  the 
governments  and  banks  of  the  OECD- 
based  group  of  countries  generally 
receive  lower  risk  weights  than 
corresponding  claims  on  the 
governments  and  banks  of  non-OECD 
countries.  Specifically,  the  agencies' 
guidelines  provide  for  the  following 
treatment: 

•  Direct  claims  on,  and  the  portions 
of  claims  that  are  directly  and 
unconditionally  guaranteed  by,  OECD- 
based  central  governments  (including 
central  banks)  are  assigned  to  the  zero 
percent  risk  weight  category.  Claims  on 
central  governments  outside  the  OECD- 
based  group  are  assigned  to  the  zero 
percent  risk  weight  category  only  if  such 
claims  are  denominated  in  the  national 
currency  and  funded  by  liabilities  in  the 
same  currency. 

•  Claims  conditionally  guaranteed  by 
OECD-based  central  governments  and 
claims  collateralized  by  securities 
issued  or  guaranteed  by  OECD-based 
central  governments  generally  are 
assigned  to  the  20  percent  risk  weight 
categor>'.  The  same  types  of  claims  on 
non-OECD  countries  are  assigned  to  the 
100  percent  risk  category. 

•  Long-term  claims  on  OECD  banks 
are  assigned  to  the  20  percent  risk- 
weight  category.  Long-term  claims  on 
non-OECD  banJis  are  assigned  to  the  100 
percent  risk  category.  (Short-term  claims 
on  all  banks,  whether  they  are  members 
of  the  OECD-based  group  of  countries  or 
not,  are  assigned  a  20  percent  risk 
weight.) 

•  General  obligation  bonds  that  are 
obligations  of  states  or  other  political 
subdivisions  of  the  OECD-based  group 
of  countries  are  assigned  to  the  20 
percent  risk  categor>'.  Revenue  bonds  of 
such  political  subdivisions  are  assigned 
to  the  50  percent  risk  category.  Both 
general  obligation  and  revenue  bonds  of 
political  subdivisions  of  non-OECD 
countries  are  assigned  to  the  100 
percent  risk  categorv. 

Recently,  the  OECD  has  taken  steps  to 
expand  its  membership.  In  light  of  these 
steps,  tlie  Basle  Committee  was  urged  to 
clarify  an  ambiguity  in  the  Basle  Accord 
as  to  whether  the  OECD  members 
eligible  for  the  lower  risk  weights 


*FRB  regulations  define  this  group  as  the  "OECD- 
based  group  of  countries."  OCC  regulations  deHne 
a  member  of  this  group  as  an  "OECD-based 
country."  While  the  choice  of  words  is  slightly 
different,  the  definitions  are  effectively  the  same, 
and  the  use  of  either  definition  in  Uiis  premnble 
should  be  taken  to  refer  to  both. 


include  only  those  members  that  were 
in  the  OECD  when  the  Basle  Accord  was 
endorsed  in  1983  or  all  members, 
regardless  of  entry  date  into  the  OECD. 
The  Basle  Committee  also  reviewed  the 
overall  appropriateness  of  the  criteria 
thn  Basle  Accord  uses  to  determine 
whether  claims  on  a  foreign  government 
or  bank  qualify  for  placement  in  a  lower 
risk  category.  As  part  of  this  review,  the 
Basle  Committee  reassessed  whether 
membership  in  the  OECD  (or  the 
conclusion  of  special  lending 
arrangements  with  the  IMF)  would,  by 
itself,  be  sufficient  to  ensure  that  only 
countries  with  relatively  low  transfer 
risk  would  continue  to  be  eligible  for 
lower  risk  weight  treatment. 

On  July  15,  1994,  the  Basle  Committee 
made  an  announcement  that  clarified 
that  the  reference  in  the  Basle  Accord  to 
OECD  members  applies  to  all  current 
members  oi"  t^le  organization.  The 
announcement  also  stated  that  it  is  the 
Basle  Committee's  intention,  subject  to 
national  consultation,  to  record  a 
change  to  the  Basle  Accord  in  1995  that 
would  modify  the  definition  of  the 
OECD-based  group  of  countries  for  risk- 
based  capital  purposes.  The  change,  if 
adopted,  would  exclude  from  lower  risk 
weight  treatment  any  country  within  the 
OEQ)-based  group  of  countries  that  has 
rescheduled  its  external  sovereign  debt 
within  the  previous  five  years.  The 
Basle  Committee  announcement  was 
endorsed  by  the  G-10  Governors. 

IL  The  Agencies'  Proposal 

In  view  of  the  Basle  Committee's 
announcement,  the  agencies  are 
proposing  to  amend  ^eir  respective 
risk-based  c&pital  guidelines  to  modify 
the  definition  of  the  OECD-based  group 
of  countries.  Under  the  proposal,  3ie 
OECD-based  group  of  countries  would 
continue  to  include  countries  that  are 
currently  full  members  of  the  OECD. 
regardless  of  entry  date,  as  well  as 
countries  that  have  concluded  special 
lending  arrangements  with  the  IMF 
associated  with  the  Fund's  General 
Arrangements  to  Borrow,  but  would 
exclude  any  country  within  this  group 
that  has  rescheduled  its  external 
sovereign  debt  within  the  previous  fiye 
years.  The  effect  of  the  proposed 
modification  would  be  to  clarif\'  that 
membership  in  the  OECD-based  group 
of  countries  must  coincide  with 
relatively  low  transfer  risk  in  order  for 
a  country  to  be  eligible  for  differentiated 
capital  treatment. 

For  purposes  of  this  proposal,  an 
event  of  rescheduling  of  external 
sovereign  debt  generally  would  include 
renegotiations  of  terms  arising  from  the 
country's  inability  or  unwillingness  to 
meet  its  external  debt  ser\ice 


obligations.  Renegotiations  of  debt  in 
the  normal  course  of  business  generally 
does  not  indicate  transfer  risk  of  the 
kind  that  would  preclude  an  OECD- 
based  countrv'  frcm  qualifying  for  lower 
risk  weight  trealment.  One  example  of 
such  a  routine  renegotiation  would  be  a 
renegotiation  to  allow  the  borrower  to 
take  advantage  of  a  change  in  market 
conditions,  such  as  a  decline  in  interest 
rates. 

The  agencies  invite  comment  on  all 
aspects  of  this  proposal. 

III.  Regulatory  Flexibility  Act 

The  agencies  hereby  certify  that 
adoption  of  this  proposal  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  (in  this  case,  small  banking 
organizations),  in  accord  with  the  spirit 
and  purposes  of  the  Regulatory- 
Flexibility  Act  (5  U.S.C.  601  et  scq.).  In 
addition,  because  the  risk-based  capital 
standards  generally  do  not  apply  to 
bank  holding  companies  with 
consolidated  assets  of  less  than  $150 
million,  this  proposal  will  not  affect 
such  companies.  Accordingly,  no 
regulatory  flexibility  analysis  is 
required. 

rV.  Paperwork  Reduction  Act 

The  agencies  have  determined  that 
adoption  of  the  proposed  amendments 
would  not  increase  the  regulatory 
paperwork  burden  of  banking 
organizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Executive  Order  12866 

The  OCC  has  determined  that  this 
proposed  rule  is  not  a  significant 
regulator)'  action,  as  tiiat  term  is  defined 
by  Executive  Order  12866. 

List  of  Subjects 

12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital,  National  banks. 
Reporting  and  recordkeeping 
requirements,  RisL 

12  CFR  Fart  208 

Accounting,  Agriculture,  Banks, 
banking.  Capital  adequacy.  Confidential 
business  information.  Currency,  Federal 
Reserve  System,  Reporting  and 
recordkeeping  requirements.  Securities. 
State  member  banks. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Capita] 
adequacy.  Federal  Resen  e  System. 
Holding  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 


Authority  and  Issuance 

Offtea  of  th«  Comptroller  of  tfie  Currency 

12  CFR  Chapter  I 

For  the  reasons  set  out  in  the  joint 
preamble,  title  12,  chapter  I,  part  3  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  3-MINIMUM  CAPrTAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  Fart  3  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  93a.  161, 1818, 
1828(n),  1828  note,  1831n  note,  3907  and 
3909. 

2.  In  section  1  of  appendix  A  to  part 
3,  paragraph  (c](16)  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  3 — Risk-Based  Capital 
Guidelines 

Section  1 .  Purpose,  Applicability  of 
Guidelines,  and  Definitions. 

•         •         •         •         • 

(c)  *  •  • 

(16)  OECD-bosed  country  means  a  member 
of  the  grouping  of  countries  that  are  full 
members  of  the  Organization  of  Economic 
Cooperation  and  Development,  plus 
countries  that  have  concluded  special 
lending  arrangements  with  the  International 
Monetary  Fund  (IMF)  associated  with  the 
IMF's  General  Arrangements  to  Borrow,  but 
excludes  any  country  that  has  rescheduled  its 
external  sovereign  debt  within  the  previous 
five  years.  These  countries  are  hereinafter 
referred  to  as  "OECD  countries". 
***** 

Dated:  October  4. 1994 
Eugene  A.  Ludwig, 

ComptToUer  of  the  Currency. 

Federal  Reserve  System 
12  CFR  Chapter  II 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  proposes  to  amend 
12  CFR  parts  208  and  225  as  set  forth 
below: 

PART  20&-MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  36,  248  (a)  and  (c)i 
321-338a.  371d,  461,  481-486,  601,  611, 
1814. 1823(j),  1828(o),  18310, 1831p-l,  3105, 
3310,  3331-3351,  and  3906-3909;  15  U.S;C. 
78b,  781(b),  781(g),  78l(i),  78o-4(c)(5),  78q, 
78q-l  and  78w;  31  U.S.C  5318. 

2.  Appendix  A  to  part  208  is  amended 
by  revising  footnote  22  in  section  III.B.l. 
to  read  as  follows: 


A  ipendix  A  to  Part  20ft— Capital  Ade«iuacy 
G  lidelines  for  State  Member  Banks:  Risk- 
B  ised  Measure 

•         *         •         * 

III.  *  •  * 
B.  •  *  * 

1***22*** 

"  The  OECD-based  group  of  countries 
a  mprises  all  full  members  of  the 
Ofganization  for  Economic  Cooperation  and 
Development  (OECD),  as  well  as  countries 
that  have  concluded  special  lending 
aitangements  with  the  International 
Ntinetary  Fund  (IMF)  associated  with  the 
IN  [F's  General  Arrangements  to  Borrow,  but 
e)  eludes  any  country  that  has  rescheduled  its 
6}  temal  sovereign  debt  within  the  previous 
fv  e  years.  The  OECD  includes  the  following 
c(  untries:  Australia,  Austria,  Belgium, 
G  nada,  Denmark,  Finland,  France,  Germany, 
Gi  eece,  Iceland,  Ireland,  Italy,  Japan, 
Li  xembourg,  Mexico,  Netherlands,  New 
Z(  aland,  Norway,  Portugal,  Spain,  Sweden, 
Si  ntzerland,  Turkey,  the  United  Kingdom, 
ai  d  the  United  States.  Saudi  Arabia  has 
cc  Deluded  special  lending  arrangements  with 
th  J  IMF  associated  with  the  IMF's  General 
A  rangements  to  Borrow. 


P  kRT  225— BANK  HOLDING 

C  ^MPANIES  AND  CHANGE  IN  BANK 

C  MTROL  (REGULATK)N  Y) 

1.  The  authority  citation  for  part  225 
c<  ntinues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13), 
IJ  18,18311,  1843(c)(8),  i844(b),  1972(1), 
31  06,  3108,  3310,  3331-3351,  3907,  and 
3^9. 

2.  Appendix  A  to  part  225  is  amended 
b;  revising  footnote  25  in  section  III.B.l. 
tc  read  as  follows: 

A  ipendix  A  To  Part  225— Capital  Adequacy 
G  lidelines  for  Bank  Holding  Companies: 
R.  sk-Based  Measure 


[II.  *  *  • 

g   .  *  . 

I***  25*** 

^'  The  OECD-based  group  of  countries 
cc  mprises  all  full  members  of  the 
Oi  ganization  for  Economic  Cooperation  and 
D(  velopment  (OECD),  as  well  as  countries 
th  It  have  concluded  special  lending 
ar  •angements  with  the  International 
M  jnetary  Fund  (IMF)  associated  with  the 
U*  F's  General  Arrangements  to  Borrow,  but 
e>  [:ludes  any  coimtry  that  has  rescheduled  its 
e>  temal  sovereign  debt  within  the  previous 
fii  e  years.  The  OECD  includes  the  following 
cc  Lintries:  Australia,  Austria,  Belgium, 
O  nada,  Denmark,  Finland,  France,  Germany, 
Gi  eece,  Iceland,  Ireland,  Italy,  Japan, 
L\  xembourg,  Mexico,  Netherlands.  New 
Zi  aland,  Norway.  Portugal.  Spain.  Sweden, 
S\  ritzerland,  Turkey,  the  United  Kingdom, 
an  d  the  United  States.  Saudi  Arabia  has 
cojicluded  special  lending  arrangements  with 
the  IMF  associated  with  the  IMF's  General 
Ai  rangements  to  Borrow. 


By  the  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System.  October  6, 1994. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  94-25299  Filed  10-13-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-CE-1 3-AD] 

Airworthiness  Directives;  Jetstream 
Aircraft  Umited  (Formerly  British 
Aerospace,  Regional  Airlines  Limited) 
HP137  MM,  Jetstream  Series  200,  and 
Jetstream  Models  3101  and  3201 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive  that 
would  apply  to  Jetstream  Aircraft 
Limited  (JAL)  HP137  Mkl.  Jetstream 
series  200  and  Jetstream  Models  3101 
and  3201  airplanes.  The  proposed 
action  would  require  repetitively 
inspecting  the  left  and  right  pilot 
windscreens  for  poly  vinyl  butyrate 
(PVB)  interlayer  cracks,  and  replacing 
any  windscreen  that  has  a  crack  that 
exceeds  certain  limits.  Several  reports  of 
varying  degrees  of  PVB  interlayer 
cracking  of  pilot  windscreens  on  the 
affected  airplanes  prompted  the 
proposed  action.  The  proposed  actions 
are  intended  to  prevent  such 
windscreen  cracking,  which,  if  not 
detected  and  corrected,  could  result  in 
decompression  injuries. 

DATES:  Comments  must  be  received  on 
or  before  December  19, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAAJ,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-13- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoiui  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Jetstream  Aiigrafl  Limited.  Manager 
Product  Support,  Prestwick  Airport, 
Ayrshire,  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  hic. 
Librarian,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington.  DC, 
20041-6029;  telephone  (703)  406-1 161 ; 
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facsimile  (703).406-1469.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer.  Program  Officer. 
Brussels  Aircraft  Certification  Office. 
FAA.  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy.  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  John  P.  Dow,  Sr.,  Program  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
he  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulator)',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenlers  wishing  the  F.\A  to 
acknowledge  receipt  of  their  comments 
submitted  in  rtsponse  to  this  notice 
must  s'ljniit  a  self-addressed,  stamped 
poattard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-13-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FA.\,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No  94-CE-13-AD.  Room 
l=i58,  601  E.  12Uh  Street,  Kansas  Citv, 
Missouri  64106. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
'.'.hich  is  the  airworthiness  authority  for 


the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  JAL  HP137  Mkl,  Jetstream 
series  200,  and  Jetstream  Models  3101 
and  3201  airplanes.  The  CAA  reports 
several  incidents  of  varying  degrees  of 
PVB  interlayer  cracking  of  pilot 
windscreens  on  the  affected  airplanes. 

Jetstream  .\ircraft  Limited  has  issued 
SB  56-JA  920843,  Revision  1,  dated 
December  16, 1993,  which  specifies 
procedures  for  inspecting  the  left  and 
right  windscreens  for  PVB  interlayer 
cracks.  This  document  also  introduces 
Pilkington  Aerospace  (the  windscreen 
manufacturer)  SB  No.  037-56-1001, 
Issue  Date:  October  21. 1992,  Revision  1: 
March  31. 1993.  The  latter  document 
includes  a  figure  that  shows  a  cross 
section  of  the  windscreen  from  where 
cracking  can  originate  and  also  sets  in- 
service  cracking  limits  for  the  affected 
windscreens.  The  CAA  classified 
Jetstream  SB  56-JA  92-843  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom.  The 
CAA  classifying  a  service  bulletin  as 
mandatory  in  the  United  Kingdom  is 
equivalent  to  the  FAA  issuing  an 
airworthiness  directive  in  the  United 
States. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  Unfted 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  h-is 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CA.\, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  JAL  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Models  3101  and  3201  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  require  repetitively  inspecting 
the  left  and  right  pilot  windscreens  for 
PVB  interlayer  cracks,  and  replacing  any 
v.indscreen  that  has  a  crack  that  exceeds 
curtain  limits.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  the  service  information  described 
above. 

The  FAA  estimates  that  160  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
appro.ximately  1  workhour  per  airplane 
to  accomplish  the  proposed 
modification,  and  that  the  average  labor 


rate  is  approximately  S55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $8,800.  This 
figure  does  not  take  into  accoimt  for  any 
possible  window  replacements  nor 
repetitive  inspections.  The  FAA  has  no 
way  of  determining  how  many 
windscreens  may  have  PVB  interlayer 
cracks  that  exceed  the  limitations  and 
would  require  replacement,  or  the 
number  of  repetitive  inspections  each 
owner/operator  may  incur. 

The  regulations  proposed  herein 
would  not  ha\  e  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  natio.nal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26,  1979);  and  (3)  if 
promulgated,  v.ill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft' 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADCRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.SC  106(g):  and  14  CFR 
It  89. 

* 
§39.13    [Amended] 

2  Section  39  13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

letstreain  Aircraft  Limited:  Docket  No.  94- 
CE-n-AD.. 
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Applicability:  HP137  Mkl,  Jetstream  Series 
200,  and  Jetstream  Models  3101  and  3201 
airplanes  (all  serial  numbers),  certificated  in 
any  category. 

Compliance:  Required  within  the  next  300 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished, 
and  thereafter  as  indicated. 

To  prevent  pilot  windscreen  poly  vinyT 
butyrate  (PVB)  interlayer  cracking,  which,  if 
not  detected  and  corrected,  could  result  in 
decompression  injuries,  accomplish  the 
following: 

(a)  Visually  inspect  therleft  and  right 
windscreens  for  PVB  interlayer  cracks  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Jetstream  Service 
Bulletin  (SB)  56-JA  92-843,  Revision  No.  1, 
dated  December  16, 1993. 

(1)  If  any  creek  is  found  that  is  within  the 
limits  specified  in  Pilkington  Aerospace  SB 
No.  037-56- 1001,  Issue  Date:  October  21, 
1992,  Revision  1:  March  31, 1993.  reinspect 
within  the  next  300  hours  TIS,  and  replace 
or  reinspect  the  windscreen  thereafter  as 
applicable. 

(2)  If  any  crack  is  found  that  exceeds  the 
limits  specified  in  Pilkington  Aerospace  SB 
No.  037-56-1001,  Issue  Date;  October  21, 
1992,  Revision  1:  March  31, 1993,  prior  to 
further  flight,  replace  the  windscreen  with  a 
new  windscreen  and  reinspect  within  the 
next  2,400  hours  TIS,  and  replace  or 
reinspect  the  windscreen  thereafter  as 
applicable. 

(3)  If  no  cracks  are  found,  reinspect  the 
windscreen  within  the  next  2,400  hours  TIS, 
and  replace  or  reinspect  the  windscreen 
thereafter  as  applicable. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Office,  Europe,  Africa,  Middle  East  office, 
FAA,  c/o  American  Embassy,  1000  Brussels, 
Belgium.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Brussels  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited,  Manager  Product  Support, 
Prestwick  Airport,  Ayrshire,  KA9  2RW 
Scotland;  telephone  (44-292)  79888:  or 
letstnam  Aircraft  Inc.,  Librarian,  P.O.  Box 
16029,  Dulles  IntematiocBl  Airport, 
Washington,  DC,  20041-6029;  or  may 
examine  these  documents  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  Citv,  Missouri  64106. 
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[ssued  in  Kansas  City,  Missouri,  on 
October  7, 1994. 

John  R.  Colomy, 

Atting  Manager.  Small  Airplane  Directorate, 

Akcraft  Certification  Service. 

IFtl  Doc  94-25441  Filed  10-13-94;  8:45  am) 
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D  [PARTMENT  OF  HOUSING  AND 
U  (BAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Chapter  I 

[D^ket  No.  R-«4-1743;  FR-3755-N-031 

Discrimination  in  Property  Insurance 
Uider  the  Fair  Housing  Act;  Advance 
N(  itice  of  Proposed  Rulemaiting  Notice 
of  Extension  of  Put)lic  Comment 
D4  adiine 

AC  ENCY:  Office  of  the  Assistant 

Se  cretary  for  Fair  Housing  and  Equal 

O]  tpoitunity,  HUD. 

A<  noN:  Advance  Notice  of  Proposed 

Ri  lemaking;  Notice  of  extension  of 

pi  blic  comnient  deadline. 


SUMMARY:  On  August  16, 1994,  HUD 
published  an  advance  notice  of 
prpposed  rulemaking.  The  notice 
'  tounced  HUD's  intention  to  pubUsh 
ilations  concerning 
n(^discrimination  in  property 
insurance  practices  under  the  Fair 
Housing  Act,  and  to  sohdt  pubUc 
cojinnient  on  this  subject  prior  to 
pi  blication  of  a  proposed  rule.  The 
pi  rpose  of  this  document  is  to  extend 
th )  public  comment  period  to  November 
18 ,  1994,  and  to  repeat  the  issues  for 
wiich  HUD  specifically  requests 
comment  from  the  public. 

DAtTES:  Comment  Due  Date:  November 
lat  1994. 

FOk)  FURTHER  INFORMATION  CONTACT: 
Pa  ter  Kaplan.  Director,  OfBce  of 
R«  gulatory  Initiatives  and  Federal 
Cc  ordination.  Office  of  Fair  Housing 
'  Equal  Opportunity,  HUD,  Room 
1,  451  Seventh  Street,  S\V., 
Washington,  DC  20410-0500,  telephone 
708-2904  (not  a  toll  free  number), 
toll  bee  TDD  number  is  1-800- 


ani 

52  40 

Wish 

(202) 

Tie 

87  7-8339.  ~ 

AD  DRESSES:  Interested  persons  are 

in  ited  to  submit  comments  in  response 

to  this  notice  to  the  Rules  Docket  Clerk, 

Omce  of  the  General  Counsel,  Room 

iap76.  Department  of  Housing  and 

Uiban  Development,  451  Seventh  Street, 

SW.,  Washington,  DC  20410-0500. 

Cc  mments  should  refer  to  the  above 

do  cket  number  and  title.  A  copy  of  each 

CO  nment  submitted  will  be  available  for 


public  inspection  during  regular 
business  hoius  at  the  above  address. 
Facsimile  (FAX)  conunents  are  not 
acceptable. 

SUPPLEMENTARY  INFORMATION: 

I.  August  16, 1994  Advance  Notice  of 
Proposed  Rulemaking 

On  August  16, 1994  (59  FR  41995), 
HUD  published  an  advance  notice  of 
proposed  rulemaking.  The  notice 
announced  HUD's  intention  (1)  to 
publish  regulations  concerning 
nondiscrimination  in  property 
insurance  practices  under  the  Fair 
Housing  Act,  and  (2)  to  solicit  public 
comment  on  this  subject  prior  to 
publication  of  a  proposed  rule. 

The  purpose  of  this  notice,  published 
in  today's  Federal  Register,  is  to  extend 
the  public  comment  period  to  November 
18, 1994.  For  the  convenience  of  this 
public,  this  notice  also  republishes  the 
background  information  related  to  the 
advance  notice  of  proposed  rulemaking, 
and  the  issues  on  which  HUD 
specifically  requests  comment  from  the 
public. 

II.  Background 

The  Department  of  Housing  and 
Urban  Development  (HUD)  is 
committed  to  initiatives  that  will 
provide  access  to  capital  and  economic 
empowerment  for  all  Americans.  HlJD 
has  launched  several  programs  to  steni 
disinvestment  in  cities  and 
disadvantaged  communities  throughout 
the  country,  increase  the  flow  of  capital 
into  these  communities,  and  create 
communities  of  opportunity  throughout 
the  nation. 

Among  HUD's  priorities  are:  (1) 
Empowerment  of  local  communities  by 
supporting  local  economic  development 
efforts;  (2)  expansion  of  housing 
opportunities  through  partnerships  with 
state  and  local  government  and  private 
developers  and  Cnancial  institutions; 
and  (3)  opening  housing  markets 
through  vigorous  enforcement  of  the 
Fair  Housing  Act  (42  U.S.C  3601-3619). 
A  critical  component  of  these  initiatives 
is  assuring  access  to  capital  for 
homeownership  and  business 
development.  Assuring  fair  access  to 
property  or  hazard  insurance  is  essential 
to  achieve  each  of  these  objectives. 
Insurance  is  necessary  for  access  to 
capital. 

HUD  is  charged  with  the 
administration  and  enforcement  of  the 
Act,  including  the  promulgation  of 
regulations  under  the  Act.  HUD  is  also 
responsible  for  receiving  and 
investigating  complaints  alleging 
discriminatory  practices  under  the  Act 
and  bringing  enforcement  actions  where 
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the  Department  determines  that 
reasonable  cause  exists  to  ijelieve  that  a 
violation  has  occurred  or  is  about  to 
occur.  As  part  of  these  initiatives,  and 
in  furtherance  of  its  responsibilities 
under  the  Act,  HUD  announces  its 
intent  to  issue  regulations  concerning 
property  insurance  practices  that  are 
discriminatory  under  the  Act. 

As  indicated  in  HUD's  current 
regulations,  discriminatory  housing 
practices  include  "refusing  to  provide 

•  *   •  property  or  hazard  insurance 

*  •  *  or  providing  such  •  *  * 
insurance  differently  because  of  race, 
color,  religion,  sex,  handicap,  familial 
status,  or  national  origin."  24  C.F.R. 
100.70(d)(4).  Case  precedents  such  as 
Dunn  V.  Midwestern  Indemnity  Mid- 
American Fire  6-  Casucdty  Co.,  472  F. 
Supp.  1106  (S.D.  Ohio  1979)  and 
McDiarmid  v.  Economy  Fire  &■  Casualty 
Co.,  604  F.  Supp.  105  (S.D.  Ohio  1984) 
established  the  applicability  of  the  Act 
to  discriminatory  insurance  practices. 
But  see  Mackey  v.  Nationwide  Insurance 
Co.,  724  F.  2d  419  (4th  Cir.  1984).  More 
recent  precedents.  N.A.A.C.P.  v. 
American  Family  Mutual  Insurance  Co., 
978  F.2d  287  (7th  Cir.  1992),  cert, 
denied,  113  S.  Ct.  2335  (1993)  and 
Nationwide  Mutual  Insurance  Co.  v. 
Cisneros.  No.  C3-92-52  (S.D.  Ohio  Feb. 
24,  1994),  reaffirmed  this  principle, 
according  deference.  Under  standards 
established  in  Chevron  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council,  467 
U.S.  837  (1984),  to  HUD's  substantive 
regulation  promulgated  in  1989. 

III.  Solicitation  of  Public  Comments 

HUD  is  requesting  pubhc  comment  in 
several  areas  to  be  addressed  by  the 
regulation.  There  are  several  complex 
issues  to  be  addressed  by  this 
regulation.  In  developing  this 
regulation,  HUD  will  work  closely  with 
insurance  companies,  trade 
associations.  State  regulators,  civil 
rights  groups  and  community 
organizations  to  ensure  that  HUD  has 
heard  as  many  viewpoints  as  possible 
on  the  subject  of  property  insurance 
practices.  HUD  already  has  begun 
informal  discussions  with 
representatives  of  these  entities, 
organizations  and  individuals  to  learn 
more  about  their  views  on  current 
property  insurance  practices  and  about 
issues  that  HUD  should  address  in  the 
regulation.  These  contacts  will  continue 
in  the  form  of  group  meetings  and 
informal  discussions  with  insurance 
companies,  advocacy  groups  and  trade 
associations. 

In  addition,  HUD  will  hold  several 
public  meetings  around  the  country  for 
industry  groups,  advocacy  groups  and 
private  citizens  to  submit  comments  and 


discuss  what  the  regulation  should 
address. 

Based  on  the  comments  that  HUD 
receives  in  response  to  this  notice  and 
comments  presented  at  the  public 
meetings,  as -well  as  any  written 
guidance  received  from  additional 
communications  with  industry  groups 
and  others,  HUD  will  publish  a 
proposed  rule.  Following  careful 
consideration  of  the  comments  received 
on  the  proposed  rule,  HUD  will  issue  a 
final  regulation. 

HUD  is  considering  the  issues  and 
areas  that  the  regulation  should  address 
in  order  for  the  regulation:  (1)  To  be 
effective  as  guidance  to  HUD 
investigators,  state  and  local  civil  rights 
agencies  and  private  fair  housing 
groups;  (2)  to  serve  as  a  guidepost  for 
preventive  acts  by  the  industry;  and  (3) 
to  be  a  clear  description  of  the  rights 
afforded  protected  classes.  To  do  so,  the 
regulation  will  address  specific 
practices  that  are  prohibited  under  the 
Act.  describe  the  standards  to  be 
utilized  in  determining  whether 
violations  of  the  Act  have  occurred,  and 
discuss  investigative  techniques  that 
will  be  utilized,  remedies  that  will  be 
sought  where  violations  are  found,  and 
voluntary  affirmative  efforts  that  are 
appropriate  to  eliminate  discrimination. 

The  standards  for  determining 
discrimination  in  this  area  are  those 
utilized  in  all  other  areas  covered  by  the 
Act.  Specific  practices  that  violate  the 
Act  will  be  identified  and  the  factual 
circumstances  for  identifying  violations 
vdll  be  defined.  The  rule  will  describe 
the  investigative  techniques  HUD  will 
utilize,  including  those  HUD  employs  in 
ciurent  fair  housing  complaint 
investigations.  The  rule  will  identify 
remedies  to  be  considered  that  are 
appropriate  to  insurance  cases. 

The  areas  for  which  HUD  specifically 
requests  comment  &t>m  the  public  are 
the  following: 

1.  Underwriting  practices  that  may 
discriminate  due  to  either  disparate 
treatment  or  disparate  impact 

2.  Sales  and  marketing  practices  that 
may  discriminate  due  to  either  disparate 
treatment  or  disparate  impact 

3.  Explanations  or  justifications  for 
those  industry  practices  that  could  be 
challenged  as  violations  of  the  Act 
because  of  disparate  treatment  or 
disparate  impact  In  cases  of  disparate 
impact,  explanations  should  address  the 
business  necessity  for  the  practice  and 
why  no  less  discriminatory  alternative 
exists. 

4.  Barriers  to  the  availability  of 
insurance,  or  barriers  to  equal  terms  and 
conditions  of  insurance,  for  particular 
protected  classes. 


5.  Entities  and  individuals  who 
should  be  covered  by  the  prohibition 
against  discriminatory  insurance 
practices,  such  as  mutual  and  stock 
companies,  independent  agents,  direct 
writers,  exclusive  agents,  and  rating 
services. 

6.  Techniques  HUD  should  use  in  " 
complaint  investigations. 

7.  Remedies  HUD  should  consider  to 
discourage  discriminatory  practices, 
including  equitable,  injunctive,  and 
affirmative  relief,  monetary  damages, 
and  civil  penalties. 

8.  Voluntary  actions  insurers  can  take 
to  assure  nondiscrimination  and  to 
increase  availability  of  insurance  to 
allow  access  to  capital. 

9.  Other  issues  Uiat  are  relevant  to  the 
issue  of  insurance  discrimination. 

In  addition  to  comments,  HUD  is  also 
requesting  any  reports,  documents,  or 
other  evidence  that  will  assist  the 
Department  in  evaluating  issues  to  be 
addressed  in  the  regulation. 

HUD  requests  that,  in  submitting 
comments  on  any  of  the  foregoing 
issues,  the  commenter  please  cite  the 
item  number  of  the  issue  addressed  by 
the  comment.  HUD  also  welcomes 
comments  on  issues  related  to  insurance 
practices  that  are  not  specifically 
included  in  the  items  listed. 

Dated:  October  7. 1994. 

Roberta  Achtenber^, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

|FR  Doc.  94-25428  Filed  10-13-94:  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[PS-72-©2] 
RIN  1S45-AR23 

Definition  of  Qualified  Electric  Vehicle, 
and  Recapture  Rules  for  Qualified 
Electric  Vehicles,  Qualified  Clean-Fuel 
Vehicle  Property,  and  Qualified  Clean- 
Fuel  Vehicle  Refueling  Property 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  doctunent  contains 
proposed  regulations  on  the  definition 
of  a  qualified  electric  vehicle,  the 
recapture  of  any  credit  allowable  for  a 
qualified  electric  vehicle,  and  the 
recapture  of  any  deduction  allowable  for 
qualified  clean-fuel  vehicle  property  or 
qualified  clean-fuel  vehicle  refueUng 
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property.  The  proposed  regulations 
reflect  changes  to  the  law  made  by  the 
Energy  Policy  Act  of  1992  and  affect 
taxpayers  who  are  owners  of  qualified 
electric  vehicles,  clean-fuel  vehicles, 
and  clean-fiiel  vehicle  refueling 
property.  This  document  also  provides 
notice  of  a  public  hearing  on  these 
proposed  regulations. 

DATES:  Written  comments  and  outlines 
of  oral  comments  to  be  presented  at  the 
public  hearing  scheduled  for  January  19, 
1995,  at  10  a.m.,  must  be  received  by 
December  16, 1994. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (PS-72-92),  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Bun  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hemd  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:T:R  (PS-72-92). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC. 

The  public  hearing  will  be  held  in  the 
auditorium  at  1111  Constitution  Ave. 
NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Joanne  E. 
Johnson  at  (202)  622-3110;  concerning 
submissions  and  the  hearing,  Carol 
Savage,  (202)  622-8452  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
regulations  under  sections  30  and  179 A. 
These  provisions  were  added  to  the 
Internal  Revenue  Code  by  section  1913 
of  the  Energy  Policy  Act  of  1992  (1992 
Act)  and  apply  to  property  placed  in 
service  after  June  30,  1993. 

The  proposed  regulations  provide  the 
definition  of  a  qualified  electric  vehicle 
under  section  30(c)  and  also  provide 
rules  for  the  recapture  of  the  section  30 
credit  and  section  179A  deduction 
under  sections  30(d)(2)  and  179A(e)(4). 
respectively.  The  regulations  follow  the 
legislative  history  to  the  1992  Act, 
which  provides  guidance  on  when 
recapture  occurs,  how  to  determine  the 
recapture  amount,  and  how  to  adjust  the 
basis  of  the  property  upon  recapture. 

On  June  9, 1993,  the  IRS  published 
Notice  93-34  in  the  Federal  Register 
inviting  comments  from  the  public  on 
any  issues  under  sections  30  and  179A 
that  should  be  addressed  in  proposed 
regulations.  The  IRS  is  reviewing  these 
comments  and  will  issue  additional 
proposed  regulations  addressing  certain 
issues  raised  in  the  comments. 
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explanation  of  Provisions 

Definition  of  Qualified  Electric  Vehicle 

A  qualified  electric  vehicle  is  a  motor 
vehicle  that  meets  the  requirements  of 
«ctio'n  30(c).  Section  30(c)  provides 
hat  the  original  use  of  the  motor  vehicle 
lualifying  for  the  section  30  credit  must 
:ommence  with  the  taxpayer.  Thus, 
mder  the  proposed  regulations,  a 
ualified  electric  vehicle  does  not 
nclude  any  motor  vehicle  that  has  ever 
»een  used  (for  either  personal  or 
lusiness  use)  as  a  non-electric  vehicle. 

Recapture  of  Section  30  Credit 

The  proposed  regulations  incorporate 
ules  under  section  30(d)  and  the 
Bgislative  history  to  provide  that 
1  ecapture  occurs  if,  at  any  time  within 
;  years  after  the  date  the  property  is 
ilaced  in  service,  the  motor  vehicle  is 
modified  so  that  it  may  no  longer  be 
irimarily  powered  by  electricity  or  is 
sed  in  a  manner  described  under 
!  ection  50(b)  (for  example,  used 
iredominantly  outside  the  United 
Itates).  Generally,  no  recapture  occurs 
pon  a  sale  or  other  disposition 
including  a  disposition  by  reason  of  an 
1  ccident  or  other  casualty)  of  a  qualified 
« lectric  vehicle. 

The  proposed  regulations  provide  that 
1  3capture  occurs  if,  within  3  years  from 
1  le  date  the  vehicle  is  placed  in  service, 
1  le  taxpayer  sells  or  disposes  of  the 
1  ehicle  and  the  taxpayer  knows  or  has 
J  sason  to  know  that  the  vehicle  will  be 
1  lodified  so  that  it  may  no  longer  be 
rimarily  powered  by  electricity  or  will 
e  used  in  a  manner  described  under 
!  Bction  50(b).  This  is  necessary  to 
revent  avoidance  of  recapture  by 
t  ixpayers  who  transfer  property  to  be 
I  sed  in  a  maimer  that  would  have 
I  -iggered  recapture  if  the  taxpayers  had 
!  0  used  the  property  themselves. 

The  proposea  regulations  provide  that 
t  le  recapture  amount  equals  the  benefit 
(  f  the  section  30  credit  thai  reduced  tax 
1  ability  in  years  prior  to  the  taxable 
3  ear  of  recapture  multiplied  by  the 

1  jcapture  percentage.  For  this  purpose, 
t  le  benefit  of  the  section  30  credit 

i  icludes  the  amount  of  any  other 

c  redits,  such  as  under  sections  53 

(  ninimum  tax  credit)  and  469  (passive 

a  ctivity  credit),  attributable  to  section  30 

2  nd  allowed  in  years  prior  to  the  taxable 
]  ear  of  recapture.  Also,  any  credit 

( irryover  amounts  attributable  to 
s  jction  30  must  be  reduced  by  an 
a  mount  equal  to  that  credit  carryover 
a  mount  multiplied  by  the  recapture 
f  ercentage  for  the  taxable  year  of 
r  Jcapture. 

Consistent  with  the  legislative  history, 
t  le  proposed  regulations  provide  that 
t  le  recapture  percentage  is  100  percent 


if  the  recapture  date  is  within  the  first 
full  year  from  the  date  the  qualified 
electric  vehicle  is  placed  in  service, 
66V3  percent  if  the  recapture  date  is  in 
the  second  full  year,  or  33V3  percent  if 
the  recapture  date  is  in  the  third  full 
year. 

The  recapture  amount  is  added  to  the 
amount  of  tax  due  for  the  taxable  year 
in  which  a  recapture  event  occiu^.  For 
this  purpose,  the  recapture  amount  is 
not  treated  as  an  income  tax  imposed  on 
the  taxpayer  by  chapter  1  for  purposes 
of  computing  alternative  minimum  tax 
or  determining  the  amount  of  any  other 
allowable  credits  for  the  taxable  year  of 
recapture. 

The  basis  of  the  qualified  electric 
vehicle  must  be  increased  by  the 
recapture  amount  and  any  amoimt  that 
reduced  other  carryover  credits 
attributable  to  section  30  as  of  the  first 
day  of  the  taxable  year  in  which  the 
recapture  event  occurs.  For  a  vehicle 
that  is  eligible  for  depreciation,  any 
additional  basis  resulting  from  recapture 
is  recoverable  over  its  remaining 
recovery  period  beginning  as  of  the  first 
day  of  the  taxable  year  of  recapture. 

Moreover,  the  rules  of  section  1245 
are  to  apply  upon  a  sale  or  other 
disposition  of  a  depreciable  qualified 
electric  vehicle.  Thus,  the  proposed 
regulations  provide  that  section  1245 
will  apply  to  any  gain  recognized  upon 
a  sale  or  other  disposition  of  a 
depreciable  vehicle  to  the  extent  the 
basis  of  the  vehicle  was  reduced,  net  of 
any  basis  increase  resulting  from  any 
recaptiure  previously  taken  into  account. 

Recapture  of  Section  1 79A  Deduction 

The  proposed  regulations  provide  that 
recapture  for  qualified  clean-fuel 
vehicle  property  occurs  if,  at  any  time 
within  3  years  from  the  date  the 
property  is  placed  in  service,  the  vehicle 
containing  the  qualified  clean-fuel 
vehicle  property  (1)  is  modified  so  that 
it  may  no  longer  be  propelled  by  a 
clean-burning  fuel,  (2)  is  used  in  a 
manner  described  in  section  50(b)  (for 
example,  used  predominantly  outside 
the  United  States),  or  (3)  otherwise 
ceases  to  qualify  as  property  defined  in 
section  179A(c).  these  rules  are 
consistent  with  section  179A(e)  and  the 
specific  recapture  rules  set  forth  in  the 
legislative  history  to  the  1992  Act. 

Similarly,  the  proposed  regulations 
provide  that  recapture  for  the  qualified 
clean-fuel  vehicle  refueling  property 
occurs  if.  at  any  time  before  the  end  of 
the  recovery  period,  the  property  (1)  is 
no  longer  used  predominantly  in  a  trade 
or  business,  (2)  ceases  to  qualify  as 
property  described  in  section  179A(d). 
or  (3)  is  used  in  a  manner  described  iii 
section  50(b)  (for  example,  used 


predominantly  outside  the  United 
States). 

Generally,  no  recapture  occurs  upon  a 
sale  or  other  disposition  (including  a 
disposition  by  reason  of  an  accident  or 
other  casualty)  of  a  vehicle  containing 
qualified  clean-fuel  vehicle  property  or 
of  qualified  clean-fuel  vehicle  refueling 
property. 

Tne  proposed  regulations  provide  that 
recapture  occurs  if  the  taxpayer  sells  or 
disposes  of  the  clean-fuel  vehicle  within 
3  years  from  the  date  the  property  is 
placed  in  service  and  the  taxpayer 
knows  or  has  reason  to  know  that  the 
vehicle  will  be  converted  to  non-clean- 
fuel  use.  will  be  used  in  a  manner 
descrit>ed  in  section  50(b),  or  will 
otherwise  cease  to  qualify  as  property 
defined  in  section  179A(c).  This  is 
necessary  to  prevent  avoidance  of 
recapture  by  taxpayers  who  transfer 
property  to  be  used  in  a  manner  that 
would  have  triggered  recapture  if  the 
taxpayers  had  so  used  the  property 
themselves. 

Similarly,  the  proposed  regulations 
require  recapture  if  the  taxpayer  sells  or 
disposes  of  its  qualified  clean-fuel 
vehicle  refueling  property  before  the 
end  of  its  recovery  period,  and  the 
taxpayer  knows  or  has  reason  to  know 
that  the  property  will  cease  to  qualify  as 
property  described  in  section  179A(d). 
wdll  not  be  used  predominantly  in  a 
trade  or  business,  or  will  be  used  in  a 
manner  described  in  section  50(b). 

Consistent  with  the  legislative  histor>', 
the  proposed  regulations  provide  that 
the  recapture  amount  for  qualified 
clean-fuel  vehicle  property  equals  100 
percent  of  the  benefit  of  the  section 
179A  deduction  allowable  if  the 
recapture  date  is  within  the  first  full 
year  from  the  date  the  property  is  placed 
in  ser\  ice,  66V3  percent  if  the  recapture 
date  is  in  the  second  full  year,  or  33V3 
percent  if  the  recapture  date  is  in  the 
third  full  year. 

However,  for  qualified  clean-fuel 
vehicle  refueling  property,  the 
legislative  history  states  that  the  amount 
of  the  deduction  for  the  property  is  to 
vest  ratably  over  the  recovery  period  for 
the  property.  Thus,  the  proposed 
regulations  provide  that  the  recapture 
amount  is  equal  to  the  portion  of  the 
section  179A  deduction  attributable  to 
the  remaining  recover)'  period  including 
the  taxable  year  of  recapture. 

The  legislative  history  indicates  that 
the  section  179A  deduction  is  allowed 
as  an  adjustment  to  gross  income. 
Consequently,  the  proposed  regulations 
provide  that  the  recapture  amount  for 
qualified  clean-fuel  vehicle  property 
and  refueling  property  is  includable  in 
the  gross  income  for  the  taxable  year  in 
which  the  recapture  event  occurs. 


The  basis  of  the  vehicle  containing 
qualified  clean-fuel  vehicle  property  or 
the  basis  of  qualified  clean- friel  vehicle 
refueling  property  is  increased  by  the 
recapture  amount  as  of  the  first  day  of 
the  taxable  year  in  which  the  recapture 
event  occurs.  For  a  depreciable  vehicle 
or  refueling  property,  any  additional 
basis  resulting  from  recapture  is 
recoverable  over  the  remaining  recoven,- 
period  for  the  vehicle  or  refueling 
property,  begiiming  as  of  the  first  day  of 
the  taxable  year  of  recapture. 

Moreover,  under  section 
179A(e)(6)(B),  the  rules  of  section  1245 
are  to  apply  upon  a  sale  or  other 
disposition  of  depreciable  section  179A 
property.  Thus,  the  proposed 
regulations  provide  that  section  1245 
will  apply  to  any  gain  recognized  upon 
a  sale  or  other  disposition  to  the  extent 
the  basis  was  reduced,  net  of  any  basis 
increase  re.snUing  from  any  recapture 
previously  taken  into  account. 

Proposed  Effective  Dates 

The  regulations  are  proposed  to  be 
effective  on  the  date  of  publication  in 
the  Federal  Register.  If  the  recapture 
date  is  before  the  effective  date  of  these 
regulations,  a  taxpayer  may  use  any 
reasonable  method  to  recapture  the 
benefit  of  any  section  30  credit 
allowable  or  section  179A  deduction 
allowable  consistent  vdth  sections  30 
and  179 A  and  their  legislative  history 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assijssment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  puolic  hearing  has  been  scheduled 
for  TTiursday,  January  19,  1995,  at  10 
a.m.  in  the  auditorium.  Because  of 


access  restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  outlines  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  December  16. 
1994. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  thes« 
regulations  is  Joaime  E.  Johnson.  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U  S.C  7805  *   •   *  Section 
1.30-1  elso  issued  under  26  U.S.C.  30(d)(2) 
*   •  •  Section  1.179A-1  also  issued  under  26 
II.SC  179A(e)(4)*   *  • 

Par.  2.  Section  1.30-1  is  added  under 
the  heading  "Credits  allowable"  to  read 
as  follows: 

§  1 .30-1    Definition  of  qualified  electric 
vetticle  and  recapture  of  credit  for  qualified 
electric  vehicle. 

(a)  Definition  of  qualified  electric 
vehicle.  A  qualified  electric  vehicle  is  a 
motor  vehicle  that  meet?  the 
requirements  of  section  30(c). 
Accordingly,  a  qualified  electric  vehicle 
does  not  include  any  motor  vehicle  that 
has  ever  been  used  (for  either  personal 
or  business  use)  as  a  non-electric 
vehicle. 

(b)  Recapture  of  credit  for  qualified 
electric  vehicle — (1)  In  general — (i) 
Addition  to  tax.  If  a  recapture  event 
occurs  with  respect  to  a  taxpayer's 
qualified  electric  vehicle,  the  taxpayer 
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must  add  the  recapture  amount  to  the 
amount  of  tax  due  in  the  taxable  year  in 
which  the  recapture  event  occurs.  The 
recaptxire  amount  is  not  treated  as 
income  tax  imposed  on  the  taxpayer  by 
chapter  1  for  purposes  of  computing  the 
alternative  minimum  tax  or  determining 
the  amount  of  any  other  allowable 
credits  for  the  taxable  year  in  which  the 
recapture  event  occurs. 

(ii)  deduction  o/canyover.  If  a 
recapture  event  occurs  with  respect  to  a 
taxpayer's  qualified  electric  vehicle,  and 
if  a  portion  of  the  section  30  credit  for 
the  cost  of  that  vehicle  was  disallowed 
under  section  30(b)(3)(B)  and 
consequently  added  to  the  taxpayer's 
minimum  tax  credit  pursuant  to  section 
53(d)(l)(B)(iii).  the  taxpayer  must 
reduce  its  minimum  tax  credit  carryover 
by  an  amount  equal  to  the  portion  of 
any  minimum  tax  credit  carryover 
attributable  to  the  disallowed  section  30 
credit,  multiplied  by  the  recapture 
percentage  for  the  taxable  year  of  - 
recapture.  Similarly,  the  taxpayer  must 
reduce  any  other  credit  carryover 
amounts  (such  as  under  section  469)  by 
the  portion  of  the  carryover  attributable 
to  section  30,  multiplied  by  the 
recapture  percentage. 

(2)  Recapture  event — (i)  In  general.  A 
recapture  event  occurs  if,  within  3  full 
years  from  the  date  a  qualified  electric 
vehicle  is  placed  in  service,  the  vehicle 
ceases  to  be  a  qualified  electric  vehicle. 
A  vehicle  ceases  to  be  a  qualified 
electric  vehicle  if — 

(A)  The  vehicle  is  modified  so  that  it 
is  no  longer  primarily  powered  by 
electricity; 

(B)  The  vehicle  is  used  in  a  manner 
described  in  section  50(b);  or 

(C)  The  taxpayer  receiving  the  credit 
under  section  30  sells  or  disposes  of  the 
vehicle  and  knows  or  has  reason  to 
know  that  the  vehicle  will  be  used  in  a 
manner  described  in  paragraph  (b)(2)(i) 
(A)  or  (B)  of  this  section. 

(ii)  Exception  for  disposition.  Except 
as  provided  in  paragraph  (b)(2)(i)(C)  of 
this  section,  a  sale  or  other  disposition 
(including  a  disposition  by  reason  of  an 
accident  or  other  casualty)  of  a  qualified 
electric  vehicle  is  not  a  recapture  event. 

(3)  Recapture  amount.  The  recapture 
amount  is  equal  to  the  recapture 
percentage  times  the  decrease  in  the 
credits  allowed  under  section  30  for  all 
prior  taxable  years  that  would  have 
resulted  solely  from  reducing  to  zero  the 
cost  taken  into  account  under  section  30 
with  respect  to  such  vehicle,  including 
any  credits  allowed  attributable  to 
section  30  (such  as  under  sections  53 
and  469). 

(4)  Recapture  date.  The  recapture  date 
is  the  actual  date  of  the  recapture  event 
unless  a  recapture  event  described  in 


1  aragraph  (b)(2)(i)(B)  of  this  section 
( cxurs,  in  which  case  the  recapture  date 
i  I  the  first  day  of  the  recapture  year. 

(5)  Recapture  percentage.  For 

{  urposes  of  this  section,  the  recapture 
[  ercentage  is: 

(i)  100,  if  the  recapture  date  is  within 
t  le  first  full  year  after  the  date  the 

V  ehicle  is  placed  in  service; 

(ii)  66^/3,  if  the  recapture  date  is 
\  ithin  the  second  full  year  after  the  date 
t  le  vehicle  is  placed  in  service;  or 

(iii)  33  Va,  if  the  recapture  date  is 

V  ithin  the  third  fiill  year  after  the  date 
t  le  vehicle  is  placed  in  service. 

(6)  Basis  adjustment.  As  of  the  first 
c  ay  of  the  taxable  year  in  which  the 

r  icapture  event  occurs,  the  basis  of  the 
c  iialified  electric  vehicle  is  increased  by 
t  le  recapture  amount  and  the  carryover 
r  iductions  taken  into  account  under 
pfaragraphs  {b)(l)  (i)  and  (ii)  of  this 
section,  respectively.  For  a  vehicle  that 
ii  of  a  character  that  is  subject  to  an 
a  lowance  for  depreciation,  this  increase 
ii  I  basis  is  recoverable  over  the 
r  imaining  recovery  period  for  the 

V  jhicle  beginning  as  of  the  first  day  of 
t  le  taxable  year  of  recapture. 

(7)  Application  of  section  1245  for 
s  lies  and  other  dispositions.  For 

I  iirposes  of  section  1245,  the  amount  of 
t  le  credit  allowable  under  section  30(a) 
\  ith  respect  to  any  qualified  electric 

V  jhicle  ihat  is  (or  has  been)  of  a 

r  laracter  subject  to  an  allowance  for 
c  ;preciation  is  treated  as  a  deduction 
a  lowed  for  depreciation  under  section 
1 57.  Therefore,  upon  a  sale  or  other 
c  isposition  of  a  depreciable  qualified 
e  ectric  vehicle,  section  1245  will  apply 
t(  I  any  gain  recognized  to  the  extent  the 
h  jsis  of  the  depreciable  vehicle  was 
r  fduced  under  section  30(d)(1)  net  of 
a  ly  basis  increase  described  in 
p  iragraph  (b)(6)  of  this  section. 

(8)  Examples.  The  following  examples 
i  lustrate  the  provisions  of  this  section: 

Example  J.  A,  a  calendar-year  taxpayer, 
p  jTchases  and  places  in  service  for  personal 
u  «  on  January  1, 1995.  a  qualified  electric 

V  ihicle  costing  $25,000.  On  A's  1995  federal 
ii  come  tax  return,  A  claims  a  credit  of 

S  !,500.  On  January  2, 1996,  A  sells  the 

V  ihicle  to  an  unrelated  third  party  who 

s  ibsequently  converts  the  vehicle  into  a  non- 
e  ectric  vehicle  on  October  15, 1996.  There 
is  no  recapture  upon  the  sale  of  the  vehicle 
b  r  A  provided  A  did  not  know  or  have 
n  ason  to  know  that  the  purchaser  intended 
t<  convert  the  vehicle  to  non-electric  use. 
Example  2.  B,  a  calendar-year  taxpayer, 
p  irchases  and  places  in  service  for  personal 
u  «  on  October  11, 1994,  a  qualified  electric 
VI  ihicle  costing  $20,000.  On  B's  1994  federal 
ii  come  tax  return,  B  claims  a  credit  of 
$^,000.  which  reduces  B's  tax  by  52,000.  The 
bisis  of  the  vehicle  is  reduced  to  SIS.OOO 
1^20.000 -$2,000).  On  March  8. 1996,  B  sells 
tl  e  vehicle  to  a  tax-exempt  entity.  Because  B 


knowingly  sold  the  vehicle  to  a  tax-exempt 
entity  described  in  section  50(b)  in  the 
second  full  year  from  the  date  the  vehicle 
was  placed  in  service,  B  must  recapture 
$1,333  ($2,000x66%  percent).  This  recapture 
amount  increases  B's  tax  by  $1,333  on  B's 
1996  federal  income  tax  return  and  is  added 
to  the  basis  of  the  vehicle  as  of  January  1, 
1996,  the  beginning  of  the  taxable  year  in 
which  the  recapture  event  occurred. 

Example  3.  X,  a  calendar-year  taxpayer, 
purchases  and  places  in  service  for  business 
use  on  January  1, 1994,  a  qualified  electric 
vehicle  costing  530,000.  On  X's  1994  federal 
income  tax  return,  X  claims  a  credit  of 
$3,000,  which  reduces  X's  tax  by  $3,000.  The 
basis  of  the  vehicle  is  reduced  to  $27,000 
(530,000 -$3,000)  prior  to  any  adjustments 
for  depreciation.  On  March  8, 1995,  X 
converts  the  qualified  electric  vehicle  into  a 
gasoline-propelled  vehicle.  Because  X 
modified  the  vehicle  so  that  it  is  no  longer 
primarily  powered  by  electricity  in  the 
second  full  year  from  the  date  the  vehicle 
was  placed  in  service,  X  must  recapture 
$2,000  ($3,000x66%  percent).  This  recapture 
amount  increases  X's  tax  by  $2,000  on  X's 
1995  federal  income  tax  return.  The 
recapture  amount  of  $2,000  is  added  to  the 
basis  of  the  vehicle  as  of  January  1, 1995.  the 
beginning  of  the  taxable  year  of  recapture, 
and  to  the  extent  the  property  remains 
depreciable,  the  adjusted  basis  is  recoverable 
over  the  remaining  recovery  period. 

Example  4.  The  facts  are  the  same  as  in 
Example  3.  In  1996,  X  sells  the  vehicle  for 
S31.000,  recognizing  a  gain  frx)m  this  sale. 
Under  paragraph  (b)(7)  of  this  section, 
section  1245  of  the  Internal  Revenue  Code 
will  apply  to  any  gain  recognized  on  the  sale 
of  a  depreciable  vehicle  to  the  extent  the 
basis  of  the  vehicle  was  reduced  by  the 
section  30  credit  net  of  any  basis  increase 
from  recapture  of  the  section  30  credit. 
Accordingly,  the  gain  from  the  sale  of  the 
vehicle  is  subject  to  section  1245  to  the 
extent  of  the  depreciation  allowance  for  the 
vehicle  plus  the  credit  allowed  under  section 
30  (53,000),  less  the  previous  recapture 
amount  ($2,000).  Any  remaining  amount  of 
gain  may  be  subject  to  other  applicable 
provisions  of  the  Internal  Revenue  Code. 

(c)  Effective  date.  This  section  is 
effective  on  October  14, 1994.  If  the 
recapture  date  is  before  the  effective 
date  of  this  section,  a  taxpayer  may  use 
any  reasonable  method  to  recapture  the 
benefit  of  any  credit  allowable  under 
section  30(a)  consistent  with  section  30 
and  its  legislative  history.  For  this 
purpose,  the  recapture  date  is  defined  in 
paragraph  (b)(4)  of  this  section. 

Par.  3.  Section  1.179A-1  is  added  to 
read  as  follows: 

§  1 .1 79A-1    Recapture  of  deduction  for 
qualified  clean-fuel  vehicie  property  and 
quaiified  ciean-fuei  vehicle  refueling 
property. 

(a)  In  general.  If  a  recapture  event 
occurs  with  respect  to  a  taxpayer's 
qualified  clean-fuel  vehicle  property  or 
qualified  clean-fuel  vehicle  refueling 
property,  the  taxpayer  must  include  the 
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recapture  amount  in  taxable  income  for 
the  taxable  year  in  which  the  recapture 
event  occurs. 

(b)  Recapture  event— (1)  Qualified 
clean-fuel  vehicle  property— {i)  In 
general.  A  recapture  event  occurs  if, 
within  3  full  years  from  the  date  a 
vehicle  of  which  qualified  clean-fuel 
vehicle  property  is  a  part  is  placed  in 
service,  the  property  ceases  to  be 
qualified  clean-fuel  vehicle  property. 
Property  ceases  to  be  qualified  clean- 
fuel  vehicle  property  if — 

(A)  The  vehicle  is  modified  by  the 
taxpayer  so  that  it  may  no  longer  be 
propelled  by  a  clean-burning  ftiel; 

(B)  The  vehicle  is  used  by  the 
taxpayer  in  a  manner  described  in 
section  50(b); 

(C)  The  vehicle  otherwise  ceases  to 
qualify  as  property  defined  in  section 
179A(c);or 

(D)  The  taxpayer  receiving  the 
deduction  under  section  179A  sells  or 
disposes  of  the  vehicle  and  knows  or 
has  reason  to  know  that  the  vehicle  will 
be  used  in  a  maimer  described  in 
paragraph  (b)(l)(i)(A).  (B).  or  (C)  of  this 
section. 

(ii)  Exception  for  disposition.  Except 
as  provided  in  paragraph  (b)(l)(i)(D)  of 
this  section,  a  sale  or  other  disposition 
(including  a  disposition  by  reason  of  an 
accident  or  other  casualty)  of  qualified 
clean-fuel  vehicle  property  is  not  a 
recapture  event. 

(2)  Qualified  clean-fuel  vehicle 
refueling  property— [i]  In  general.  A 
recapture  event  occurs  if,  at  any  time 
before  the  end  of  its  recovery  period,  the 
property  ceases  to  be  qualified  clean- 
fuel  vehicle  refueling  property.  Property 
ceases  to  be  qualified  clean-fuel  vehicle 
refueling  property  if — 

(A)  The  property  no  longer  qualifies 
as  property  descnbed  in  section 
179A(d); 

(B)  The  property  is  no  longer  used 
predominantly  in  a  trade  or  business 
(property  will  be  treated  as  no  longer 
used  predominantly  in  a  trade  or 
business  if  50  percent  or  more  of  the  use 
of  the  property  in  a  taxable  year  is  for 
use  other  than  in  a  trade  or  business): 

(C)  The  property  is  used  by  the 
taxpayer  in  a  manner  described  in 
section  50(b);  or 

(D)  The  taxpayer  receiving  the 
deduction  under  section  179.A  sells  or 
disposes  of  the  property  and  knows  or 
has  reason  to  know  that  the  property 
will  be  used  in  a  manner  described  in 
paragraph  (b)(2)(i)(A).  (B).  or  (C)  of  this 
section. 

(ii)  Exception  for  disposition.  Except 
as  provided  in  paragraph  (b)(2)(i)(D)  of 
this  section,  a  sale  or  other  disposition 
(including  a  disposition  by  reason  of  an 
accident  or  other  casualty)  of  qualified 


clean-fuel  vehicle  refueling  property  is 
not  a  recapture  event. 

(c)  Recapture  date—{l)  Qualified 
clean-fuel  vehicle  property.  The 
recapture  date  is  the  actual  date  of  the 
recapture  event  unless  an  event 
described  in  paragraph  (b)(l)(i)(B)  of 
this  section  occurs,  in  which  case  the 
recapture  date  is  the  first  day  of  the 
recapture  year. 

(2)  Qualified  clean-fuel  vehicle 
refueling  property.  The  recapture  date  is 
the  actual  date  of  the  recapture  event 
unless  the  recapture  occurs  as  a  result 
of  an  event  described  in  paragraph 
(b)(2)(i)(B)  or  (C)  of  this  secUon.  in 
which  case  the  recapture  date  is  the  first 
day  of  the  recapture  year. 

(d)  Recapture  amount— [1)  Qualified 
clean-fuel  vehicle  property.  The 
recapture  amount  is  equal  to  the  benefit 
of  the  section  179A  deduction  allowable 
multiplied  by  the  recapture  percentage. 
The  recapture  percentage  is — 

(i)  100.  if  the  recapture  date  is  within 
the  first  full  year  after  the  date  the 
vehicle  is  placed  in  ser%-ice; 

(ii)  ee^Va,  if  the  recapture  date  is 
within  the  second  full  year  after  the  date 
the  vehicle  is  placed  in  service;  or 

(iii)  33  Vs.  if  the  recapture  date  is 
within  the  third  ftill  year  after  the  date 
the  vehicle  is  placed  in  ser\'ice. 

(2)  Qualified  clean-fuel  vehicle 
refueling  property.  The  recapture 
amount  is  equal  to  the  benefit  of  the 
section  179A  deduction  allowable 
multiplied  by  the  following  fraction. 
The  numerator  of  the  Section  equals  the 
total  recovery  period  for  the  property 
minus  the  number  of  recovery  years 
prior  to,  but  not  including,  the  recapture 
year.  The  denominator  of  the  fraction 
equals  the  total  recovery  period. 

(e)  Basis  adjustment.  As  of  the  first 
day  of  the  taxable  year  in  which  the 
recapture  event  occurs,  the  basis  of  the 
vehicle  of  which  qualified  clean-fuel 
vehicle  property  is  a  part  or  the  basis  of 
qualified  ciean-fuel  vehicle  refueling 
property  is  increased  by  the  recapture 
amount.  For  a  vehicle  or  refueling 
property  that  is  of  a  character  that  is 
subject  to  an  allowance  for  depreciation, 
this  increase  in  basis  is  recoverable  over 
its  remaining  recovery  period  beginning 
as  of  the  first  day  of  the  taxable  year  in 
which  the  recapture  event  occurs. 

(f)  Application  of  section  1245  for 
sales  and  other  dispositions.  For 
purposes  of  section  1245,  the  amount  of 
the  deduction  allowable  under  section 
179A(a)  with  respect  to  any  property 
that  is  (or  has  been)  of  a  character 
subject  to  an  allowance  for  depreciation 
is  treated  as  a  deduction  allowed  for 
depreciation  under  section  167. 
Therefore,  upon  a  sale  or  other 
disposition  of  depreciable  qualified 


clean-fuel  vehicle  refueling  property  or 
a  depreciable  vehicle  of  which  qualified 
clean-fuel  vehicle  property  is  a  part, 
section  1245  will  apply  to  any  gain 
recognized  to  the  extent  the  basis  of  the 
depreciable  property  or  vehicle  was 
reduced  under  section  179A(e)(6)  net  of 
any  basis  increase  described  in 
paragraph  (e)  of  this  section. 

(g)  Examples.  The  following  examples 
illustrate  the  provisions  of  this  section: 

Example  1.  A,  a  calendar-jear  taxpayer, 
purchases  and  places  in  service  for  personal 
use  on  January  1. 1995,  a  clean-ftiel  vehicle, 
a  portion  of  which  is  qualified  clean-fuel 
vehicle  property,  costing  $25,000.  The 
qualified  clean-fuel  vehicle  property  costs 
511.000.  On  As  1995  federal  income  tax 
return.  A  claims  a  section  179A  dec  action  of 
52.000.  On  January  2. 1996.  A  sells  the 
vehicle  to  an  unrelated  third  party  who 
subsequently  converts  the  vehicle  into  a 
gasoline-propelled  vehicle  on  October  15. 
1996.  There  is  no  recapture  upon  the  sale  of 
the  vehicle  by  A  provided  A  did  not  know 
or  have  reason  to  know  that  the  purchaser 
intended  to  convert  the  vehicle  to  a  gasoline- 
proptelled  vehicle. 

Example  2.  B.  a  calendar-year  taxpayer, 
purchases  and  places  in  service  for  personal 
use  on  October  11. 1994,  a  clean-fuel  vehicle 
costing  $20,000.  a  portion  of  which  is 
qualified  clean-fuel  vehicle  property.  The 
qualified  clean-fuel  vehicle  croperty  costs 
SIO.OOO  On  Bs  1994  federal  income  tax 
return.  B  claims  a  deduction  of  $2,000.  which 
reduces  B's  gross  mcome  by  52.000.  The 
basis  of  the  vehicle  is  reduced  to  SI 8, 000 
(S20.0OO-S2.000).  On  January  31,  1996.  B 
sells  the  vehicle  to  a  tax-e.xempt  entity. 
Because  B  knowingly  sold  the  vehicle  to  a 
tax-exempt  entin,-  described  in  section  50(bl 
in  the  second  full  year  from  the  date  the 
vehicle  was  placed  in  ser.ice.  B  must 
recapture  S1.333  (S2,OO0xC6-'3  percent).  Th;> 
recapture  amount  increases  Bs  gross  income 
by  51.333  on  Bs  1996  federal  income  tax 
returr.  and  is  added  to  the  basis  of  the  motor 
vehicle  as  of  Januar>- 1.  1996,  the  beginning 
of  the  taxable  year  of  "-ecapture. 

Exnrr.plt  3.  X.  a  cs^lendar-year  taxpayer, 
purchases  and  places  in  ser\'ice  for  its 
business  use  en  January  1.  1994.  qualified 
clean-fuel  vehicle  refueiing  property  costing 
5400.000.  Assume  this  property  has  a  5  year 
recovery  period.  On  .\  s  1994  federal  ir.c'ome 
tax  reiurn.  X  ciairr.s  a  deduction  of  SIOO.OOO. 
whi»  h  reduces  .\  s  gross  inco.T.e  by  SIOO.OOO 
The  basis  of  t.he  prcpern'  is  reduced  to 
$300,000  (S-iuO.OOO-SlOO.OOO)  prior  to  any 
adjustrier.fs  for  deprecjaiion  In  1996.  more 
than  50  percent  of  :he  use  of  the  property  is 
other  than  in  X's  trade  or  b'_s;ness.  Because 
the  property  is  no  lor.ger  us^:^  predominar.tly 
in  X's  business,  X  must  recapture  three-fifths 
of  the  section  1 79A  deduction  or  560,000 
(S100,OOOx(5-2.V5=?60.000)  and  include  thi' 
a.Tiount  in  gross  mcome  on  its  1996  federal 
income  tax  return.  The  recapture  amount  cf 
S60.000  is  added  to  the  ba.sis  of  the  property 
as  of  January  1. 1996.  the  beginning  of  the 
taxable  j-ear  of  recapture,  and  to  the  extent 
the  property  remains  depreciable,  the 
adjusted  basis  is  recox-erable  over  the 
remaining  recover)-  period 
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Example  4.  X,  a  calendai-year  taxpayer, 
purchases  and  places  in  service  for  business 
use  on  January  1, 1994,  qualiQed  clean- fuel 
vehicle  refueling  property  costing  S350,000. 
Assume  this  property  has  a  5  year  recovery 
period.  On  X's  1994  federal  income  tax 
return,  X  claims  a  deduction  of  SlOO.OOO, 
which  reduces  X's  gross  income  by  $100,000. 
The  basis  of  the  pn^Mrty  is  reduced  to 
S250,0OO  ($350.000-$100,000]  prior  to  any 
adjustments  for  depreciation.  In  1995,  X 
converts  the  property  to  store  and  dispense 
gasoline.  Because  the  property  is  no  longer 
used  as  qualified  dean-fuel  vehicle  refueling 
property  in  1995.  X  must  recapture  four-fifths 
of  the  section  1 79A  deduction  or  $80,000 
(S100,000x(&-1)/5=$80,000)  and  include  that 
amount  in  gross  income  on  its  1995  federal 
income  tax  return.  The  recapture  amotmt  of 
580,000  is  added  to  the  basis  of  the  property 
as  of  January  1 ,  1995,  the  beginning  of  the 
taxable  year  of  recapture,  and  to  the  extent 
the  property  remains  depreciable,  the 
adjusted  basis  is  recoverable  over  the 
remaining  recovery  period. 

Example  5.  The  {acts  are  the  same  as  in 
Example  4.  In  1996,  X  sells  the  refueling 
property  for  $351,000.  recognizing  a  gain 
from  this  sale.  Under  paragraph  (0  of  this 
section,  section  1245  of  the  Code  will  apply 
to  any  gain  recognized  (»i  the  sale  of 
depreciable  property  to  the  extent  the  basis 
of  the  property  was  reduced  by  the  section 
179A  deduction  net  of  any  basis  increase 
from  recapture  of  the  section  179A 
deduction.  Accordingly,  the  gain  from  the 
sale  of  the  property  is  subject  to  section.  1245 
to  the  extent  of  the  depreciation  allowance 
for  the  property  plus  the  deduction  allowed 
under  section  179 A  ($100,000),  less  the 
previous  recapture  amount  ($80,000).  Any 
remaining  amount  of  gain  may  be  subject  to 
other  applicable  provisions  of  the  Internal 
Revenue  Code. 

(h)  Effective  date.  This  section  is 
effective  on  October  14, 1994.  If  the 
recapture  date  is  before  the  effective 
date  of  this  section,  a  taxpayer  may  use 
any  reasonable  method  to  recapture  the 
benefit  of  any  deduction  allowable  , 
under  section  179A(a)  consistent  with 
section  179A  and  its  legislative  history. 
For  this  purpose,  the  recapture  date  is 
defined  in  paragraph  (c)  of  this  section. 
Margaret  Milner  Richardson, 
Commi&sioner  of  Internal  Reivnue. 
(FR  Doc  94-25415  Filed  10-13-94;  8:45  am) 
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RIN1545-AS40 

Conduit  Arrangements  Regulations 

agency:  Interna!  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  conduit 


onancing  arrangements  issued  under 

the  authority  granted  by  section  7701(1). 

'  he  proposed  regulations  apply  to 

]  ersons  engaging  in  multiple-party 

i  nancing  arrangements  and  are 

I  ecessary  in  order  to  determine  which 

( f  those  arrangements  should  be 

I  jcharacterized  under  section  7701(1). 

'  his  document  also  provides  notice  of 

i  public  hearing  on  these  proposed 

I  igulations. 

DATES:  Written  comments,  requests  to 
sneak  and  outlines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  E)ecember  16, 1994,  must 
pe  received  by  December  13, 1994, 

/iODRESSES:  Send  submissions  to: 
CC:DOM:CORP:TJl  (INTL-0064-93), 
r  K)m  5228,  Internal  Revenue  Service, 
I  OB  7604,  Ben  Franklin  Station, 
>  Washington.  DC  20044.  In  the 
a  temative,  submissions  may  l>e  hand 
(  elivered  between  the  hours  of  8  ajn. 
a  id  5  p.m.  to:  CX::DOM:CORP:T:R 
(INTL-0064-93),  Courier's  Desk, 
Internal  Revenue  Service,  1111 
C  onstitution  Ave.  NW,  Washington.  DC. 
1  he  public  hearing  will  be  held  in  the 
IKS  Auditorium,  Internal  Revenue 
ilding,  1111  Constitution  Avenue, 
.  Washington,  DC. 

m  FURTHER  INFORMATION  CONTACT: 

onceming  the  regulations  Richard  L. 
hewning,  Ramon  Camacho,  or  Elissa 
hendafanan  (202) 622-3870, 
onceming  submissions  and  the 
earing,  Christina  Vasquez,  (202)  622- 
782  (not  toll-free  nimibers). 

JPPI.EMENTARY  INFORMATION: 

iperwork  Reduction  Act 

The  collections  of  information 
ntained  in  this  notice  of  proposed 
lemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
rf  view  in  accordance  with  the 
PbperwoA  Reduction  Act  (44  U.S.C. 
3E04(h)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
ffice  of  Management  and  Budget,  Attn: 
sk  Officer  for  the  Department  of 
asury.  Office  of  Information  and 
gulatory  Affairs,  Washington,  DC 
>503,  with  copies  to  the  Internal 
venue  Service,  Attn:  IRS  Reports 
earance  Officer,  PC:FP,  Washington, 
ElC  20224. 

The  collections  of  information  are  in 
S  J  1.881-4(c).  1.6038-2. 1.6038A-2.  and 
1  6038A-3.  The  information  is  reqtiired 
b  f  the  IRS  so  that  a  district  director  can 
deteimine  whether  a  financing 
arrangement  is  subject  to 
recharacterization  under  §  1.881-3.  The 
dpta  will  be  used  by  the  IRS  and 
taxpayers  to  verify  that  the  proper 
a  nount  of  tax  is  withheld.  The  likely 


respondents  are  withholding  agents  and 
foreign  investors. 

Estimated  total  annual  recordkeeping 
burden:  10.000  hours. 

Estimated  average  annual  burden  per 
taxpayer:  10  hours. 

Estimated  number  of  recordkeepers: 
1,000. 

Estimated  total  annual  reporting 
burden:  3,000  hours. 

Estimated  average  burden  per 
respondent:  3  hours. 

Estimated  number  of  respondents: 
1,000, 

Estimated  frequency  of  responses: 
Annually. 

Background 

This  document  contains  pro|>osed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
§§  1.871-1, 1.881-0. 1.881-3, 1.881-4, 
1.1441-3, 1.1441-7, 1.6038-2, 1.6038A- 
2. 1.6038A-3  and  1.7701(1)-1  that  are 
issued  under  the  authority  granted  by 
section  7701(1).  Section  7701(1)  was 
enacted  as  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.L.  103- 
66).  These  proposed  regulations  provide 
guidance  with  regard  to  conduit 
financing  arrangements. 

Explanation  of  ProvisifHis 

Section  7701(1)  authorizes  the 
Secretary  to  "prescribe  regulations 
recharacterizing  any  multiple-party 
financing  transaction  as  a  transaction 
directly  among  any  2  or  more  of  such 
parties  where  the  Secretary  determines 
that  such  recharacterization  is 
appropriate  to  prevent  avoidance  of  any 
tax  imposed  by  this  title."  Pursuant  to 
this  authority,  these  regulations  provide 
rules  that  permit  the  district  dir«:tor  to 
disregard,  for  purposes  of  sections  871, 
881, 1441  and  1442,  the  participation  of 
one  or  more  persons  in  a  conduit 
financing  arrangement. 

Section  1.881-3 

1.  Definitions 

Section  1.881-3(a)(2)  provides 
definitions  of  certain  terms  used 
throughout  the  regulations.  A 
"financing  arrangement"  generally 
means  two  or  more  financing 
transactions  pursuant  to  which  one 
person  (the  &aancing  entity)  advances 
money  or  other  property  to  another 
person  (the  intermediate  entity)  and  the 
intermediate  entity  advances  money  or 
other  property  to  a  third  person  (the 
financed  entity).  The  term  also  includes 
two  or  more  financing  transactions  that 
achieve  substantially  the  same  result 
through  any  other  series  of  steps  (e.g.,  a 
loan  from  a  foreign  person  to  a  U.S. 
person,  followed  by  an  assignment  of 
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the  loan  by  the  foreign  person  to  another 
person  in  exchange  for  a  note  issued  by 
the  assignee). 

A  "financing  transaction"  generally 
means  any  advance  of  money  or  other 
property  in  exchange  for  debt;  any 
advance  of  money  or  other  property  in 
exchange  for  certain  types  of  stock  or  a 
similar  interest  in  a  partnership  or  trast; 
any  lease  or  license;  any  other  advance 
of  money  or  other  property  pursuant  to 
which  tlie  transferee  is  obligated  to 
repay  or  return  a  substantial  portion  of 
the  money  or  other  property  advanced 
(cr  the  equivalent  in  value);  and  any 
transaction  by  which  a  person  becomes 
a  party  to  an  existing  financing 
transaction.  An  advance  of  money  or 
otlier  property  in  exchange  for  stock 
will  be  considered  a  financing 
transaction  only  if  the  issuer  or  holder 
of  the  stock  has  rights,  or  there  are 
arrangements  in  place,  that  are  intended 
to  ensure  that  payments  on  the 
instrument  will  be  made  as 
contemplated.  Therefore,  an  exchange 
for  common  stock  or  ordinar>'  perpetual 
preferred  stock  will  not -be  included. 
However,  an  exchange  for  certain 
instruments,  such  as  dividend-hnked 
notes  or  other  perpetual  subordinated 
debt  (which,  though  denominated  as 
debt,  are  treated  as  equity  under  U.S.  tax 
principles),  will  be  included  if  those 
instruments  provide  for  normal 
creditors'  rights,  such  as  the  right, 
arising  upon  a  default  on  a  payment,  to 
enforce  the  pa^Tnent  through  a  legal 
proceeding  or  to  cause  the  liquidation  of 
the  issuer.  The  IRS  solicits  comments  on 
the  definition  of  a  financing  transaction. 

A  "conduit  entity"  means  an 
intermediate  entity  whose  participation 
in  a  financing  arrangftment  is 
disregarded  pursuant  to  §  1.881-3. 

The  regulations  also  define  the  terms 
'•guarantee"  and  "related,"  which  are 
discus.sfcd  elsewhere  in  this  preamble 

The  IRS  and  the  Treasury  recognize 
the  potential  overlap  of  these 
regulations  with  the  proposed 
regulations  governing  securities  lending 
issued  under  sections  8fil.  871,  881.  894 
and  1441,  published  in  the  issue  of  the 
Federal  Register  for  January  9. 1992.  57 
F  R.  860.  In  connection  with  the 
finalization  of  the  proposed  regulations 
concerning  securities  lending  and  these 
rnguJations.  guidance  will  be  provided 
coordiiiating  the  two  sets  of  regulations. 

2.  Authority  of  DisL-ict  Director 

Section  1.881-3(a)(3)  authorizes  the 
district  director  to  treat  an  intermediate 
entity  as  a  conduit  entity  if  the 
financing  arrangement  satisfies  the 
standard  for  conduit  treatment  set  forth 
in  §  1.881-3(a)(4).  The  district  director's 
exercise  of  this  authority  will  be  subject 


to  judicial  review  under  an  "abuse  of 
discretion"  standard. 

to  applying  the  standard  for  conduit 
treatment,  the  district  director  has  the 
authority  to  determine  which  financing 
transactions  comprise  the  financing 
arrangement  and  which  persons  are 
parlies  to  the  financing  arrangement. 
For  example,  if  an  intermediate  entity 
borrows  $100  from  a  related  person  and 
$100  from  an  unrelated  person,  and  in 
turn  lends  $100  to  a  U.S.  "person,  the 
district  director  m.iy  determine  based  on 
tho  facts,  whether  the  financing 
arrangement  is  among  the  U.S. 
borrower,  the  intermediate  entity  and 
the  related  person  or  the  U.S.  borrower, 
the  intermediate  entity  and  the 
unrelated  person. 

3.  Standard  for  Conduit  Treatment 

Section  1.881-3(a)(4)  provides  the 
standard  to  be  applied  by  the  district 
director  in  determining  whether  an 
intermediate  entity  is  disregarded  for 
purposes  of  section  881.  The  standard 
depends  upon  the  relationship  of  the 
parties  in  the  financing  arrangement.  If 
the  intermediate  entity  is  related  to  the 
financing  entity  or  the  financed  entity, 
the  financing  arrangement  will  be 
subject  to  recharacterization  if  two 
conditions  are  satisfied:  (i)  The 
participation  of  the  intermediate  entity 
in  the  financing  arrangement  reduces 
the  tax  imposed  by  section  881;  and  (ii) 
the  participation  of  the  intermediate 
entity  in  the  financing  arrangement  is 
pursuant  to  a  tax  avoidance  plan,  which 
is  defined  in  §  1.881-3(c)(l)  as  a  plan 
one  of  the  principal  purposes  of  which 
is  the  avoidance  of  tax  imposed  by 
section  881.  The  definition  of  the  t-irm 
"rFlated*  contained  in  §  1.881- 
3(a)(2)(v),  with  certain  exceptions,  is 
consistent  with  the  definition  of  related 
party  (and  the  related  attribl:tj^n  rules) 
in§1.6038A-l  (d)  and  (e). 

If  the  intermediate  entity  is  un.'^bted 
to  both  the  Snancing  entity  and  the 
financed  entity,  the  financing 
arrangement  will  be  subject  to 
recharacterization  if  the  two  conditions 
described  above  are  satisfied  and,  in 
addition,  the  intermediate  entity  would 
not  have  participated  in  the  financing 
arrangement  on  substantially  the  same 
terms  but  for  the  fact  that  the  financing 
entity  engaged  in  the  financing 
transaction  with  the  intermediate  entity. 
Section  1.881-3(b)  provides  that,  if  the' 
financing  entity  guarantees  the  liability 
of  the  financed  entity  to  the 
intermediate  entity,  it  will  be  presumed 
that  the  intermediate  entity  would  not 
have  participated  in  the  financing 
arrangement  on  substantially  the  same 
terms  but  for  the  fact  that  the  financing 
entity  engaged  in  the  financing 


transaction  writh  the  intermediate  entity. 
A  taxpayer  may  rebut  this  presumption 
by  producing  clear  and  convincing 
evidence  to  the  contrary. 

Section  1.881-3(a)(2)(iv)  defines  a 
■guarantee"  as  any  arrangement  under 
which  a  person,  directly  or  indirectly, 
assures,  on  a  conditional  or 
unconditional  basis,  the  payment  of 
another  person's  obUgaUon  with  respect 
to  a  financing  transoction.  The 
regulations  further  provide  that  the  lenii 
is  to  be  interpreted  in  accordance  wifJi 
the  definition  cf  guarantee  in  section     < 
163(j)(6)lDUiii). 

Section  1.881-J(a)(4)(ii)(A)  provid.rs 
that  the  district  director  may  apply 
principles  consistent  with  the  general 
rerharacterization  standard  described 
above  in  cases  involving  multiple 
intermediate  entities.  Section  1.881- 
3(a)(4)(ii)(B)  contains  a  special  rule  \tiat 
applies  if  two  (or  more)  financing 
transactions  involving  two  (or  morr) 
related  persons  would  form  part  of  a 
financing  arrangement  but  for  the 
absence  of  a  financing  transaction 
between  the  related  persons.  In  such  a 
case,  the  district  director  may  treat  the 
related  persons  as  a  single  intermediate 
entity  if  he  or  she  determines  based 
upon  all  the  facts  and  cirojmstances 
that  the  avoidance  of  the  application  «if 
§  1.881-3  is  one  of  the  principal 
purposes  for  the  structuring  of  the 
financing  transactions.  That  paragraph 
also  permits  the  disuict  director  to 
apply  similar  principles  if  a  financing 
transaction  exists  between  related 
persons,  but  one  of  the  principal 
purposes  for  the  existence  of  the 
financing  transaction  is  to  prevent  the 
disurict  director  from  treating  the  related 
persons  as  a  single  intermediate  entity. 

4.  Determination  of  Existence  of  Tax 
Avoidance  Plan 

Section  1.881-3(c)  contains  rales  foi 
determining  whether  the  participation 
of  the  intermediate  entity  in  the 
financing  arrangement  is  pursuant  to  a 
plan  one  of  the  principal  purposes  of 
v.hich  is  the  avoidance  of  tax  impulsed 
by  section  881  (tax  avoidance  plan). 
This  determination  is  to  he  based  npiiji 
all  of  the  facts  and  cir  cum  stances.  I.t 
this  regard,  the  only  relt^vant  p;irpo:jts 
are  those  pertaining  to  the  p.irticip.itirTn 
of  the  int^nnediate  en'Jty  in  the 
financing  arranE*»ment.  not  those 
pertaining  to  the  e.virtence  of  the 
financing  arrangement  in  generrl. 
Moreover,  the  fad  that  an  intermediate 
entity  is  a  resident  of  a  country  that  h,is 
a  treaty  with  the  United  States  that 
significantly  reduces  the  tax  that 
otheruise  would  have  been  imposed 
under  section  881  is  not  sufficient,  by 
itself,  to  establish  the  existence  of  a  tax 
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avoidance  plan.  The  application  of  these 
regulations  only  to  an  intermediate 
entity  whose  participation  is  pursuant 
to  a  plan  ensures  that  these  regulations 
apply  only  to  transactions  that  are 
related  to  each  other  through  the 
taxpayer's  intention  to  secure,  in  an 
artificial  manner,  exemptions  or 
reductions  of  withholding  tax  that 
would  not  otherwise  be  available  given 
the  economic  substance  of  its 
transactions. 

Section  1.881-3(c)(2)  lists  several 
none;<clusive  factors  that  are  relevant  to 
the  determination  of  whether  the 
intermediate  entity's  participation  is 
pursuant  to  a  tax  avoidance  plan. 
Avoidance  of  the  tax  imposed  by  section 
881  may  be  one  of  the  principal 
purposes  for  such  a  plan  even  though  it 
is  outweighed  by  other  purposes  (taken 
together  or  separately). 

Section  1.881-3(c)(3)  provides  that  it 
shall  be  presumed  that  the  participation 
of  an  intermediate  entity  (or  entities)  in 
a  financing  arrangement  is  not  pursuant 
to  a  tax  avoidance  plan  if  the 
intermediate  entity  is  related  to  the 
financing  entity  or  the  financed  entity 
and  the  intermediate  entity  performs 
significant  financing  activities,  as 
defined,  with  respect  to  the  financing 
transactions  forming  part  of  the 
financing  arrangement  to  which  it  is  a 
party.  The  district  director  may  rebut 
the  presumption  by  establishing  that  the 
participation  of  the  intermediate  entity 
in  the  financing  arrangement  is 
pursuant  to  a  tax  avoidance  plan.  The 
IRS  solicits  comments  on  the  significant 
financing  activity  presumption. 

Section  1.881-3(c)(4)  provides  a  set  of 
special  rules  applicable  in  cases  where 
the  financings  entity  is  unrelated  to  the 
intermediate  entity  (or  entities)  and  the 
financed  entity.  Section  1.881-3(c){4)(i) 
provides  that,  in  such  cases,  if  the 
intermediate  entity  (or.  in  the  case  of 
multiple  intermediate  entities,  the 
intermediate, entity  that  has  engaged  in 
a  financing  transaction  with  the 
financed  entity)  is  actively  engaged  in  a 
substantial  trade  or  business  (other  than 
the  business  of  maicing  or  managing 
investments,  except  pursuant  to  a 
banking,  insurance,  financing  or  similar 
trade  or  business,  the  income  from 
which  is  earned  predominantly  in 
transactions  with  unrelated  persons),  it 
will  be  presimied  that  the  participation 
of  the  intermediate  entity  in  the 
financing  arrangement  is  not  pursuant 
to  a  tax  avoidance  plan.  This 
presumption  may  be  rebutted  if  the 
district  director  establishes  that  the 
participation  of  the  intermediate  entity 
in  the  financing  arrangement  is 
pursuant  to  such  a  plan. 
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Section  1.881-3(c)(4)(ii)  provides  that, 
in  any  case  where  a  financing  entity  is 
unrelated  to  the  financed  entity  and  the 
intermediate  entity  (or  entities),  the 
financing  entity  will  not  be  liable  for  tax 
under  section  881  pursuant  to  these 
•egulations  unless  the  financing  entity 
tnows  or  has  reason  to  know  that  the 
financing  arrangement  is  subject  to 
recharacterization  under  §  1.881-3{a)(3). 
Section  1.881-3(c)(4)(ii)  does  not  relieve 
he  section  881  liability  for  purposes  of 
ietermining  whether  any  person  is 
iable  for  withholding  tax  pursuant  to 
)  1.1441-3(j)  or  whether  any  party  to  a 
inancing  arrangement  is  entitled  to  a 
■efund  of  tax  actually  withheld  by  a 
withholding  agent  piusuant  to  section 
1441.  Accordingly,  if  the  requirements 
jf  §  1.881-3(a)(4)  are  satisfied,  the 
inanced  entity  is  required  to  pay 
vithholding  tax  without  regard  to  the 
uiowledge  of  the  financing  entity  and 
10  party  to  the  financing  arrangement  is 
sntitled  to  a  refund  (except  to  the  extent 
he  amount  withheld  exceeds  the 
unount  determined  under  section  881).- 

A  person  is  not  considered  to  have 
eason  to  know  thatthe  financing 
irrangement  is  subject  to 
echaracterization  if  the  person  knows 
)f  the  financing  transactions  that 
;omprise  the  financing  arrangement  but 
ioes  not  know  or  have  reason  to  know 
)f  facts  sufficient  to  establish  that  the 
ntermediate  entity's  participation  was 
)ursuant  to  a  tax  avoidance  plan.  The 
RS  solicits  comments  on  the  treatment 
)f  unrelated  financing  entities. 

>.  Determination  of  Amount  of  Tax 
..lability 

Section  1.881-3(d)  provides  rules  for 
ietermining  the  portion  of  each 
)ayment  made  by  a  financed  entity  that 
s  recharacterized  under  §  1.881-3(a)(3). 
^he  rechaiarterized  portion  is 
)roportion  !fc'  to  a  ratio  of  the  principal 
mounts  of  tiie  financing  transactions 
hat  comprise  the  financing 
irrangement.  This  ratio  measures  the 
)roportion  of  money  or  other  property 
idvanced  by  the  financing  entity  to  the 
ntermediate  entity  that  is  considered  to 
low  through  to  the  financed  entity. 

if  a  financing  arrangement  involves 
nultiple  conduit  entities,  the  ratio  is 
lased  upon  a  comparison  of  the  smallest 
inancing  transaction  between  a  conduit 
ntity  and  a  party  other  than  the 
inanced  entity,  and  the  financing 
I  ransaction  involving  the  financed 
I  ntity.  Thus,  if  pursuant  to  a  financing 
J  rrangement,  A  lends  $500  to  B,  B  lends 
300  to  C,  and  C  lends  $350  to  D,  and 
J  and  C  are  conduit  entities,  the  ratio 
(  quals  $300/$350  (assuming  at  the  time 
I  if  the  payment  from  the  financed  entity 
'  0  the  conduit  entity  the  principal 


amounts  have  not  changed).  This  rule 
does~not  apply,  however,  in  a  case 
where  the  district  director  treats  related 
persons  as  a  single  intermediate  entity 
under  §  1.881-3(a)(4)(ii)(B). 

Section  1.881-3(d)(l)(iii)  provides 
that  the  principal  amount  of  a  financing 
transaction  will  be  determined  on  the 
basis  of  all  of  the  facts  and 
circumstances.  The  principal  amount 
generally  will  equal  the  amount  of 
money,  or  the  fair  market  value  of  other 
property  (determined  as  of  the  time  that 
the  financing  transaction  is  entered 
into),  advanced  in  the  financing 
transaction.  In  the  case  of  a  debt 
instrument  or  stock,  the  fair  market 
value  of  the  property  advanced  will  be 
considered  to  equal  the  issue  price 
unless  the  fair  market  value  differs 
materially  from  the  issue  price.  The 
principal  amount  of  a  financing 
transaction  will  be  subject  to 
adjustments,  as  appropriate.  The  IRS 
solicits  comments  on  the  definition  of 
principal  amount. 

Section  1.881-3(d)(2)  provides  that 
payments  made  by  a  financed  entity 
pursuant  to  a  financing  arrangement 
that  is  recharacterized  under  §  1.881- 
3(a)(3)  are  subject  to  tax  at  the  rate 
applicable  to  pajmients  made  directly  to 
the  financing  entity.  Thus,  the  rate  of 
tax  will  be  affected  by  whether  an 
income  tax  treaty  is  in  existence 
between  the  United  States  and  the 
country  in  which  the  financing  entity  is 
a  resident.  However,  special 
withholding  rules  apply  under 
§1.1441-3(j). 

6.  Interaction  With  Treaties 

These  regulations  are  intended  to 
provide  anti-abuse  rules  that 
supplement,  but  do  not  conflict  with, 
the  limitation  on  benefits  articles  in  U.S. 
income  tax  treaties.  Treaty  limilntion  en 
benefits  articles  commonly  linr.t  ;he  tax 
benefits  of  the  treaty  to  those  residents 
of  the  other  contracting  state  that  have 
a  substantial  business  nexus  with,  or 
otherwise  have  a  significant  business 
purpose  for  residing  in,  the  other 
conlracting  state.  These  articles 
generally  provide  objective,  bright-line 
rules  for  determining  whether  an  entity 
has  a  sufficient  nexus  to  the  contracting 
state  to  be  treated  as  a  resident  for  treaty 
purposes.  It  has  been  recognized  that 
contracting  states  may  supplement  these 
rules  by  transactionally-based  domestic 
antf-abuse  rules,  including  rules  under 
which  a  particular  transaction  may  be 
recast,  in  accordance  with  the  substance 
of  the  transaction.  These  regulations, 
which  reflect  common  law  substance 
over  form  principles  as  applied  to 
conduit  financing  arrangements, 
complement  the  limitation  on  benefits 


provisions  of  income  tax  treaties  and  are 
not  precluded  by  the  inclusion  of  such 
provisions,  just  as  those  proxisions  have 
not  overridden  the  applicability  of 
existing  anti-conduit  rulings  such  as 
Rev.  Rul.  84-152, 1984-2  C.B.  381,  Rev. 
Rul.  84-153,  1984-2  C.B.  383,  and  Rev. 
Rul.  87-89,  1987-1  C.B.  195. 

Accordingly,  §1.881-3(d)(3)  provides 
that  a  financing  arrangement  may  be 
recharacterized  under  §  1.881-3 
regardless  of  whether  the  conduit  entity 
is  a  resident  of  a  country  that  has  an 
income  tax  treaty  writh  the  United 
States.  Thus,  the  treaty  appUcable  to 
determine  the  amount  of  tax  due  under 
section  881 ,  if  any,  will  be  based  upon 
the  substance  of  the  financing 
arrangement. 

7.  Alternative  Approach  Not  Adopted 

In  formulating  these  regulations,  the 
IRS  and  the  Treasury  considered  several 
alternative  standards  for 
recharacterizing  a  financing 
arrangement.  For  example, 
consideration  was  given  to  a  test  that 
would  measiu^  the  similarity  of  the 
cash  flows  of  the  financing  transactions 
that  comprise  the  financing 
arrangement,  with  respect  to  both  the 
advance  and  repa>Tnent  of  funds.  This 
test  was  rejected  principally  for  the 
following  reasons.  First,  the  delineation 
of  cash  flows  considered  characteristic 
of  a  conduit  arrangeinent  would  be 
inherently  arbitrary.  In  a  substantial 
number  of  cases,  the  application  of  the 
test  would  produce  results  that  were 
either  overinclusive  or  underinclusive. 
Second,  such  a  test  could  be 
circumvented,  particularly  with  respect 
to  cash  flows  on  repayment.  Related 
parties  have  particular  flexibihty  to 
structure  the  terms  of  their  financing 
transactions  to  satisfy  a  bright-line  test. 
Unrelated  parties  may  have  less 
flexibility.  However,  in  either  case, 
parties  could  alter  the  financial 
consequences  of  holding  an  asset  or 
liability  with  particular  cash  flows 
througo  the  use  of  derivative  financial 
instruments. 

Ahhough  the  regulations  do  not  adopt 
a  bright-line  cash  flow  test,  §  1.881- 
3(c)(2)  (i)(C)  and  (ii)(B)  provides  that  the 
timing  of  the  advances  of  money  or 
other  property  to  the  intermediate  entity 
and  the  financed  entity  pursuant  to  the 
financing  arrangement  is  a  factor 
relevant  to  whether  the  intermediate 
entity's  participation  is  pursuant  to  a  tax 
avoidance  plan.  The  regulations  do  not 
set  forth  as  a  factor  the  similarity  of  the 
repayment  terms  of  the  financing 
transactions.  This  is  because  of  concerns 
about  the  extent  to  which  the  similarity 
of  repayment  terms  is  a  useful 


indication  of  a  tax  avoidance  plan.  The 
IRS  solicits  comments  on  this  point. 

8.  Equity  Investments 

The  legislative  history  to  section 
7701(1)  authorizes  the  issuance  of 
regulations  that  apply  to  financing 
arrangements  invoking  equity 
investments.  These  regulations, 
hov.'ever,  generally  do  not  include 
investments  in  common  slock  (or 
investments  in  ordinary-  perpetual 
preferred  stock)  in  the  definition  of 
financing  transaction  principally  for  the 
following  reasons.  First,  because  a 
corporation  has  no  legal  obligation  to 
make  distributions  with  respect  to  its 
common  stock,  inclusion  of  ordinary 
common  stock  in  the  definition  of 
financing  transaction  could  add 
significant  uncertainty  and  complexity 
to  Lhe  application  of  the  regulations. 
Second,  there  are  substantial  questions 
about  the  extent  to  which  common  stock 
and  ordinary  perpetual  preferred  stock 
can  be  used  in  a  conduit  financing 
arrangement  to  avoid  U.S.  withholding 
tax.  Nevertheless,  the  IRS  and  the 
Treasury  remain  concerned  about  the 
potential  for  abuse  with  respect  to  such 
equity  investments  and  will  monitor 
developments  in  this  area.  If  the  IRS  and 
the  Treasury  determine  that  taxpayers 
are  structuring  conduit  financing 
arrangements  with  such  stock  to  avoid 
U.S.-withholding  tax,  these  regulations 
may  be  extended  to  cover  such  stock. 

9.  Guarantees 

The  legislative  history  to  section 
7701(1)  authorizes  the  issuance  of 
regulations  that  apply  to  financing 
arrangements  involving  debt  guarantees. 
These  regulations,  however,  generally 
do  not  treat  debt  guarantees  as  a 
financing  transaction  as  defined  in 
§  1.881-3(a)(2)(ii).  Nevertheless,  the  IRS 
and  the  Treasury  remain  concerned 
about  the  potential  for  abuse  with 
respect  to  debt  guarantees  and  will 
monitor  developments  in  this  area.  If 
the  IRS  and  the  Treasury  determine  that 
taxpayers  are  structuring  conduit 
financing  arrangements  with  debt 
guarantees  to  avoid  U.S.  withholding 
tax.  these  regulations  may  be  extended 
to  cover  debt  guarantees. 

10.  Collateral  Consequences  of 
Recharacterization 

These  regulations  do  not  provide  that 
a  financing  arrangement  rediaracterized 
for  purposes  of  sections  871,  881, 1441 
or  1442  is  also  recharacterized  for 
purposes  of  other  Code  sections.  The 
Irs  and  the  Treasury  are  considering, 
however,  the  circumstances  under 
which  the  recharacterization  should  be 


extended  to  other  Code  sections.  The 
IRS  solicits  comments  on  this  point. 

11.  Use  of  Regulations  by  Taxpayers 

Section  1.881-3(a)(3)  provides  that  a 
taxpayer  may  not  apply  §  1.881-3  to 
reduce  its  fax  hability.  However,  a 
taxpayer  may  comply  with  the 
provisions  of  §  1.881-3  in  order  to  avoid 
the  imposition  of  interest  and  penalties. 

Section  1.881-4 

Section  1.881^  provides  rules  for  the 
furnishing  of  information  and  the 
maintenance  of  records  concerning 
financing  arrangements  to  which 
§  1.881-3  applies. 

Section  1.881-4(b)  provides  that  a 
financed  entity  that  is  a  reporting 
corporation  within  the  meaning  of 
section  6038A(a)  and  the  regulations 
under  that  section,  or  that  is  required  to 
report  pursuant  to  section  6038(a)  and 
the  regulations  under  that  section,  must 
comply  with  certain  reporting 
requirements  with  respect  to  any 
financing  transaction  to  which  the 
financed  entity  is  a  party  that  it  knows 
or  has  reason  to  know  forms  a  part  of 
a  financing  arrangement  described  in 
§  1.881-3(a)(4)  (determined  without 
regard  to  the  tax  avoidance  purpose  rule 
of  §  1 .881-3(8)(4)(i)(B)).  This  rule 
applies  only  if  a  person  with  respect  to 
which  the  financed  entity  is  required  to 
report  under  sections  6038  or  6038A  is 
a  party  to  that  financing  arrangement. 

Section  1.881-4(c)  provides  that  a 
financed  entity  or  any  other  person 
subject  to  the  general  recordkeeping 
requirements  of  section  6001,  or  the 
recordkeeping  requirements  of 
§  1.6038A-3,  must  keep  the  permanent 
books  of  account  or  records,  as  required 
by  section  6001  or  §  1.6038A-3,  that 
may  be  relevant  to  the  determination  of 
whether  the  financing  arrangement  is 
subject  to  recharacterization  under 
§1.881-3. 

Section  1.  J  44 1-31)) 

Section  1.144]-3(j)  provides  that  a 
financed  entity  or  other  person  required 
to  withhold  tax  under  section  1441  with 
respect  to  a  financing  arrangement 
subject  to  recharacterization  under 
§  1.871-l(b)(7)  or  1.881-3(a)(3),  is 
required  to  withhold  in  accordance  with 
the  recharacterization  on  the  portion  of 
each  payment  subject  to 
recharacterization,  as  determined  by 
§1.881-3(d). 

Section  1.1441-7 

Section  1.1441-7(d)  provides  that  a 
person  is  required  to  withhold  tax  und^r 
section  1441  in  accordance  with  the 
recharacterization  of  a  financing 
arrangement  under  §  1.881-3(a)(3)  if  th« 


person  knows  or  has  reason  to  know 
that  the  financing  arrangement  is  subject 
to  recharacterization  under  those 
sections  and  the  person  otherwise  is  a 
withholding  agent  with  respect  to  the 
financing  arrangement.  The  "knows  or 
has  reason  to  know"  standard  is  the 
standard  that  generally  applies  to 
withholding  agents  presented  with  a 
claim  for  treaty  benefits.  See,  e.g.,  Rev. 
Rul.  85-4, 1985-1  C.B.  294,  295;  Rev. 
Rul.  76-224, 1976-1  C.B.  268,  269.  A 
person  is  not  considered  to  have  reason 
to  know  that  a  financing  arrangement  is 
subject  to  recharacterization  under 
§  1.881-3(a)(3)  if  the  person  knows  of 
the  financing  transactions  that  comprise 
the  financing  arrangement  but  does  not 
know  or  have  reason  to  know  of  facts 
sufficient  to  establish  that  the 
intermediate  entity's  participation  was 
pursuant  to  a  tax  avoidance  plan.  The 
IRS  solicits  comments  on  the  standard 
applicable  to  withholding  agents. 

Proposed  Effective  Date 

Sections  1.881-3,  1.881-4, 1.1441-3{j) 
and  1.1441-7(d)  are  proposed  to  be 
effective  for  payments  made  after  the 
date  which  is  30  days  after  publication 
of  final  regulations  in  the  Federal 
Register.  This  regulation  shall  not  apply 
with  respect  to  interest  payments  made 
by  United  States  corporations  to 
Netherlands  Antilles  corporations  in 
connection  with  debt  obligations  issued 
prior  to  October  15, 1984  (see  Rev.  Rul. 
85-163, 1985-2  C.B.  349)  and  payments 
of  interest  covered  by  section  127(g)(3) 
of  the  Tax  Reform  Act  of  1984. 

Special  Analyses 

It  has  been  detennined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has  ' 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  notii:e  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 


a  mailable  for  public  inspection  and 
c  Qpying. 

A  public  hearing  has  been  scheduled 
f  )r  Friday,  December  16, 1994,  at  10 
a  m.,  in  the  Internal  Revenue  Service 
/  uditorium,  7400  corridor.  Because  of 
a  :cess  restrictions,  visitors  will  not  be 
a  Imitted  beyond  the  Internal  Revenue 
I  uilding  lobby  more  than  15  minutes 
t  sfore  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
a  jply  to  the  hearing. 

Persons  that  wish  to  present  oral 
c  imments  at  the  hearing  must  submit 
V  Titten  comments  and  submit  an 
c  Litline  of  the  topics  to  be  discussed  and 
t  le  time  to  be  devoted  to  each  topic 
(:  igned  original  and  eight  (8)  copies)  by 
I  ecember  13, 1994. 

A  period  of  10  minutes  will  be 
a  lotted  to  each  person  for  making 
c  jmments. 

An  agenda  showing  the  scheduling  of 
t  le  speakers  will  be  prepared  after  the 
(  ^adiine  for  receiving  outlines  has 
J  assed.  Copies  of  the  agenda  will  be 
a  mailable  fi-ee  of  charge  at  the  hearing. 

I  rafting  Information 

Several  persons  from  the  Office  of 
C  hief  Counsel  and  the  Treasury 
I  epartment  participated  in  developing 
t  lese  regulations. 

L  ist  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
n  !Cordkeeping  requirements. 

F  roposed  Amendment  to  the 
f  egulations 

Accordingly.  26  CFR  part  1  is 
p  roposed  to  be  amended  as  follows: 

F  ART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
f(  r  part  1  is  amended  by  removing  the 
e  itry  for  §§  1.6038A-1  through 
1  6038A-7  and  adding  entries  in 
n  umerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   • 

Section  1.871-1  also  issued  under  26 
L.S.C.  7701(1).  *   *   * 

Section  1.R81-3  also  issued  under  26 
L.S.C.  7701(1).  •   *   * 

Section  1.881-4  also  issued  under  26 
I  .S.C."7701(1).  *  *  * 

Section  1.1441-3  also  issued  under  26 
L  .S.C.  7701(1).  •   •   * 

Section  1.1441-7  also  issued  under  26 
L  S.C.  7701(1).  *   •   *    ^ 

Section  1.6038-2  also  issued  under  26 
L  .S.C.  7701(1).  *   *   • 

Section  1.6038A-1  also  issued  under  26 
L  S.C.  6038A. 

Section  1.6038A-2  also  issued  under  26 
L  S.C.  6038A  and  7701(1). 

Section  1.6038A-3  also  issued  under  26 
L  S.C.  6038A  and  7701(1). 

Section  1.6038A-4  also  issued  under  26 
L  S.C.  6038A. 


Section  1.6038A-5  also  issued  under  26 
U.S.C.  6038A. 

Section  1.6038A-6  also  issued  under  26 
U.S.C.  6038A. 

Section  1.6038A-7  also  issued  under  26 
U.S.C.  6038A.  •  *  * 

Section  1.7701(1)-!  also  issued  under  26 
U.S.C.  7701(1).  •   *   • 

Par.  2.  In  §  1.871-1,  paragraph  (b)(7) 
is  added  to  read  as  follows: 

§  1.871-1    Classification  and  manner  of 
taxing  alien  individuals. 

•  *         *         •        « 

(b)*  *  * 

(7)  Conduit  financing  arrangements. 
For  rules  regarding  conduit  financing 
arrangements,  see  §§  1.881-3  and  1.881- 
4. 

*  *  '      *        *    ■    * 

Par.  3.  Sections  1.881-0, 1.881-3  and 
1.881-4  are  added  to  read  as  follows: 

§  1 .881  -0    Table  of  contents. 

This  section  lists  the  major  headings 
for  §§1.881-1  through  1.881-4. 

§1.881-1    Manner  of  taxing  foreign 
corporations. 

(a)  Classes  of  foreign  corporations. 

(b)  Manner  of  taxing. 

(1)  Foreign  corporations  not  engaged  in 
U.S.  business. 

(2)  Foreign  corporations  engaged  in  U.S. 
business. 

(c)  Meaning  of  terms. 

(d)  Rules  applicable  to  foreign  insurance 
companies. 

(1)  Corporations  qualifying  under 
subchapter  L. 

(2)  Corporations  not  qualifying  under 
subchapter  L. 

(e)  Other  provisions  applicable  to  foreign 
corporations. 

(1)  Accumulated  earnings  tax. 

(2)  Personal  holding  company  tax. 

(3)  Foreign  personal  holding  companies. 

(4)  Controlled  foreign  corporations, 
(i)  Subpart  F  income  and  increase  of 

earnings  invested  in  U.S.  property. 

(ii)  Certain  accumulations  of  earnings  and 
profits. 

(5)  Changes  in  tax  rate. 

(6)  Consolidated  returns. 

(7)  Adjustment  of  tax  of  certain  foreign 
corporations. 

§  1.881-2     Taxation  of  foreign  corporations 
not  engaged  in  U.S.  business. 

(a)  Imposition  of  tax. 

(b)  Fixed  or  determinable  annual  or 
periodical  income. 

(c)  Other  income  and  gains. 

(1)  Items  subject  to  tax. 

(2)  Determination  of  amount  of  gain. 

(d)  Credits  against  tax. 

(e)  Effective  date. 

§1.881-3    Conduit  financing  arrangements. 

(a)  General  rules  and  definitions. 

(1)  Purpose  and  scope. 

(2)  Definitions. 

(i)  Financing  arrangement, 
(ii)  Financing  transaction. 
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(iii)  Conduit  entity. 

(iv)  Guarantee. 

(v)  Related. 

(vi)  Tax  avoidance  plan. 

(3)  Treatment  of  intermediate  entity  as 
conduit  entity. 

(i)  Authority  of  district  director, 
(ii)  Taxpayer's  use  of  this  section. 

(4)  Standard  for  conduit  treatment, 
(i)  In  general. 

(ii)  Multiple  intermediate  entities. 

(A)  In  general. 

(B)  Special  rule  for  related  persons. 

(b)  Determination  of  whether  intermediate 
entity  would  not  have  participated  in 
financing  arrangement  on  substantially  same 
terms. 

(c)  Determination  of  whether  participation 
of  intermediate  entity  is  pursuant  to  a  tax 
avoidance  plan. 

(1)  In  general. 

(2)  Factors  taken  into  account  in 
determining  the  presence  or  absence  of  a  tax 
avoidance  plan. 

(3)  Presumption  if  significant  financing 
activities  performed  by  a  related  intermediate 
entity. 

(i)  General  rule, 
(ii)  Requirements. 

(4)  Special  rules  for  cases  where  financing 
entity  is  unrelated  to  both  intermediate  entity 
and  financed  entity. 

(i)  Presumption  of  no  tax  avoidance, 
(ii)  Liability  of  financing  entity. 

(d)  Determination  of  amount  of  tax 
liability. 

(1)  AJnount  of  pa>Tnent  subject  to 
recharacterization. 

(i)  In  general. 

(ii)  Multiple  conduit  entities. 

(iii)  Determination  of  principal  amount. 

(2)  Rate  of  tax. 

(3)  Effect  of  income  tax  treaties. 

(4)  Withholding  tax  due. 

(e)  Coordination  with  sections  871,  884. 
1441  and  1442. 

(0  Examples, 
(g)  Effective  date. 

§1.881-4    Reporting  and  recordkeeping 
requirements  concerning  conduit  financing 
arrangements. 

(a)  Scope. 

(b)  RepKJrtingjequirements. 

(1)  Persons  required  to  report. 

(2)  Reporting  requirement. 

(3)  Additional  disclosure. 

(c)  Recordkeeping  requirements. 

(d)  Application  of  sections  6038  and 
6038A. 

(1)  In  general. 

(2)  Duplication  of  reporting  requirements. 

(e)  Effective  date. 

§  1 .881  -3    Conduit  financing  arrangements. 

(a)  General  rules  and  definitions— [1] 
Purpose  and  scope.  Pursuant  to  the 
authority  of  section  7701(1),  this  section 
provides  rules  that  permit  the  district 
director  to  disregard,  for  purposes  of 
section  881,  the  participation  of  one  or 
more  persons  in  a  conduit  financing 
arrangement.  These  rules  also  apply  for 
purposes  of  sections  871. 1441,  and 
1442.  See  §  1.881-4  for  reporting  and 


recordkeeping  requirements  concerning 
conduit  financing  arrangements.  See 
§§1.1441-3(1)  and  1.1441-7(d)  for 
withholding  rules  applicable  to  conduit 
financing  anangements. 

(2)  Definitions.  The  following 
definitions  apply  to  this  section  and  to 
§§  1.881-4. 1.1441-3(j)  and  1.1441-7(d). 

(i)  Financing  arrangement  means  two 
or  more  financing  transactions  pursuant 
to  which  one  person  (the  financing 
entity)  advances  money  or  other 
property  to  another  person  (the 
intermediate  entity)  and  the 
intermediate  entity  advances  money  or 
other  property  to  a  third  person  (the 
financed  entity),  and,  if  there  is  more 
than  one  intermediate  entity,  there  is  a 
chain  of  financing  transactions  linking 
each  intermediate  entity.  For  this 
purpose,  a  transfer  of  money  or  other 
property  in  satisfaction  of  a  repayment 
obligation  is  not  an  advance  of  money 
or  other  property.  The  term  financing 
arrangement  also  includes  two  or  more 
financing  transactions  that  achieve 
substantially  the  same  result  through 
any  other  series  of  steps.  A  financing 
arrangement  exists  only  for  the  period 
during  which  all  of  the  financing 
transactions  are  coexistent.  See  Example 
1  of  paragraph  (f)  of  this  section  for  an 
illustration  of  the  term  financing 
arrangement. 

(ii)  Financing  transaction  means — 

(A)  Any  advance  of  money  or  other 
property  in  exchange  for  debt; 

(B)  Any  advance  of  money  or  other 
property  in  exchange  for  stock  (or  a 
similar  interest  in  a  partnership  or  trust) 
if — 

(I)  As  of  the  issue  date,  the  holder  has 
the  right  (or,  as  of  the  issue  date,  it  is 
more  likely  than  not  that  the  holder  will 
receive  the  right)  to  cause  the  issuer  to 
redeem  the  stock,  or  will  receive  such 
a  right  upon  the  occurrence  of  a 
specified  event  and  such  event  is  more 
likely  than  not  to  occur,  or,  as  of  the 
issue  date,  it  is  more  likely  than  not  that 
the  stock  will  be  redeemed  as  a  result 
of  an  issuer's  right  to  redeem  the  stock 
(assuming  for  all  purposes  of  this 
paragraph  (a)(2)(ii)(B)(l)  that  the  issuer 
will  have  the  legally  available  funds  to 
redeem  the  stock); 

[2]  The  holder  possesses  the  right  (or, 
as  of  the  issue  date,  it  is  more  likely  " 
than  not  that  the  holder  will  obtain  the 
right)  to  cause,  directly  or  indirectly,  the 
issuer  to  make  any  payment  (other  than 
a  payment  described  in  paragraph 
(a)(2)(ii)(B)(I)  of  this  section)  with 
respect  to  the  stock  (assuming  for  this 
purpose  that  the  issuer  will  have  the 
legally  available  funds  to  make  such  a 
payment),  including  the  right,  arising 
upon  a  default  on  a  payment  (other  than 
rights  arising,  in  the  ordinary  course. 


between  the  date  that  a  payment  is 
declared  and  the  date  that  a  payment  is 
made),  to  enforce  the  payment  through 
a  legal  proceeding,  cause  the  issuer  to  bo 
liquidated,  or  elect  a  majority  of  the 
issuer's  board  of  directors,  but  not 
including  a  right  derived  from 
ownership  of  a  controlling  interest  m 
the  issuer  in  cases  where  the  control 
does  not  arise  from  a  default  or  similar 
contingency  under  the  instrument;  or 
(3)  Under  circumstances  similar  to 
those  described  in  paragraph 
(a)(2)(ii)(B)(2)  or  (2)  of  this  section,  the 
holder  has  the  right  to  require  a  person 
related  to  the  issuer  (or  any  other  person 
who  is  acting  pursuant  to  a  plan  or 
arrangement  with  the  issuer)  to  acquire 
the  stock  or  make  a  payment  with 
respect  to  the  stock; 

(C)  Any  lease  or  license; 

(D)  Any  advance  of  money  or  other 
property  not  described  in  paragraph 
(a)(2)(ii)(A),  (B)  or  (C)  of  this  section 
(including  an  advance  by  any  person  to 
a  trust  described  in  sections  671  through 
679)  pursuant  to  which  the  transferee  is 
obligated  to  repay  or  return  a  substantial 
portion  of  the  money  or  other  property 
advanced,  or  the  equivalent  in  value. 
This  paragraph  (a)(2)(ii)(D)  shall  not 
apply  to  the  posting  of  collateral  unless 
the  intermediate  entity  is  permitted  to 
reduce  such  collateral  to  cash  (through 

a  transfer,  grant  of  a  security  interest  or 
similar  transaction)  prior  to  default  on 
the  financing  transaction  secured  bv  the 
collateral:  and 

(E)  Any  transaction  by  which  a  person 
becomes  a  party  to  an  existing  financing 
transaction. 

(iii)  Conduit  entity  means  an 
intermediate  entity  whose  participation 
in  a  financing  arrangement  is 
disregarded  in  whole  or  in  part  pursuant 
to  this  section. 

(iv)  Guarantee  means  any 
arrangement  under  which  a  person, 
directly  or  indirectly,  assures,  on  a 
conditional  or  unconditional  basis,  the 
payment  of  another  person's  obligation 
with  respect  to  a  financing  transaction. 
The  term  shall  be  interpreted  in 
accordance  with  the  definition  of  the 
term  in  section  163(j)(6)(D)(iii). 
However,  a  guarantee  that  was  neither 
in  existence  nor  contemplated  at  the 
time  the  financing  transaction  l)etween 
the  intermediate  entity  and  the  financed 
entity  was  entered  into  is  not  a 
guarantee  for  these  purposes. 

(v)  Related  means  related  within  the 
meaning  of  sections  267(b)  or  707(b)(1). 
or  controlled  within  the  meaning  of 
section  482,  and  the  regulations  under 
those  sections.  For  purposes  of 
determining  whether  a  person  is  related 
to  another  person,  the  constructive 
ownership  rules  of  section  318  shall 


52116  Federal  Register  /  Vol.  59,  No.  198  /  Friday,  October  14.  1994  /  Proposed  Rules 


apply,  and  the  attribution  rules  of 
section  267(c)  also  shall  apply  to  the 
extent  they  attribute  ownership  to 
persons  to  whom  section  318  does  not 
attribute  ownership. 

(vi)  Tax  avoidance  plan  is  defined  in 
paragraph  (c)(1)  of  this  section. 

(3)  Treatment  of  intermediate  entity 
as  conduit  entity— (i)  Authority  of 
district  director.  For  purposes  of  sectio'n 
881 ,  the  district  director  may  determine 
that  an  intermediate  entity  is  a  conduit 
entity  under  the  standard  set  forth  in 
paragraph  (a)(4)  of  this  section.  In 
applying  that  paragraph,  the  district 
director  may  determine  the  composition 
of  the  £nancing  arrangement  and  the 
number  of  parties  to  the  financing 
arrangement 

(ii)  Taxpayer's  use  of  this  section.  A 
taxpayer  may  not  apply  this  section  to 
reduce  the  amount  of  its  Federal  income 
tax  liability  by  disregarding  the  form  of 
its  financing  transactions  for  Federal 
income  tax  purposes  or  by  compelling 
the  district  director  to  do  so. 

(4)  Standard  for  conduit  treatment— 
(i)  In  general.  TTie  district  director,  in 
his  or  her  discretion,  may  treat  an 
intermediate  entity  in  a  financing 
arrangement  as  a  conduit  entity  if— 

(A)  The  participation  of  the 
intermediate  entity  in  the  financing 
arrangement  reduces  the  tax  imposed  by 
section  881; 

(B)  The  participation  of  the 
intermediate  entity  in  the  financing 
arrangement  is  pursuant  to  a  tax 
avoidance  plan;  and 

(C)  Either— 

U)  The  intermediate  entity  is  related 
to  the  financing  entity  or  the  financed 
entity;  or 

(2)  The  intermediate  entity  would  not 
have  participated  in  the  financing 
arrangement  on  substantially  the  same 
terms  but  for  the  fact  that  the  financing 
enti^3^engaged  in  the  financing 
transaction  with  the  intermediate  entity. 

(ii)  Multiple  intermediate  entities—  ' 
(A)  In  general.  If  a  financing 
arrangement  involves  multiple 
intermediate  entities,  the  district     - 
director  may  apply  principles  consistent 
with  those  of  paragraph  (a)(4)(i)  cf  this 
section  to  the  entire  financing 
arrangement  so  as  to  treat  two  or  more 
intermediate  entities  as  conduit  entities. 
For  an  illustration  of  this  rule  see 
Example  2  of  paragraph  (f)  of  this      ' 
section. 

(B)  Special  rule  for  related  persons.  If 
two  (or  more)  financing  transactions 
involving  two  (or  more)  related  persons 
would  form  part  of  a  financing 
arrangement  but  for  the  absence  of  a 
financing  transaction  between  the 
related  persons,  the  district  director  may 
treat  the  related  persons  as  a  single 


i  ttermediate  entity  if  he  or  she 
c  etermines  that  the  avoidance  of  the 
a  }plication  of  this  section  is  one  of  the 
p  rincipal  purposes  for  the  structuring  of 
t.  le  financing  transactions.  This 
c  Jtermination  shall  be  based  upon  all  of 
t  le  facts  and  circumstances,  including, 
V  ithout  limitation,  the  factors  set  forth 
ii  i  paragraph  (c)(2)  of  this  section.  The 
d  strict  director  may  apply  similar 
p  inciples  if  a  financing  transaction 
e  :ists  between  related  persons,  but  one 
o  the  principal  purposes  for  the 
e;  :istence  of  the  financing  transaction  is 
t<  prevent  the  district  director  from 
ti  sating  the  related  persons  as  a  single 
ii  termediate  entity.  For  examples 
il  ustrating  the  special  rule  of  this 
p  iragraph.  see  Examples  3,  4  and  5  of 
p  iragraph  (f)  of  this  section. 

(b)  Determination  of  whether 

it  termediate  entity  would  not  have 
p  jrticipated  in  financing  arrangement 
o,  J  substantially  same  terms.  The 
di  (termination  of  whether  an 
ir  termediate  entity  would  not  have 
pi  rticipated  in  a  financing  arrangement 
01 1  substantially  the  same  terms  but  for 
tt  e  financing  transaction  between  the 
fi:  lancing  entity  and  the  intermediate 
ei  itity  shall  be  based  upon  all  of  the 
fa  ::ts  and  circumstances.  It  shall  be 
presumed  that  the  intermediate  entity 
wbuld  not  have  participated  in  the 
financing  arrangement  on  substantially 
}  same  terms  if  the  financing  entity 
larantees  the  liability  of  the  financed 
entity  to  the  intermediate  entity  under 
tl^t  financing  transaction.  A  taxpayer 
mBy  rebut  this  presumption  by 
pi  oducing  clear  and  convincing 
e\  idence  to  the  contrary. 

(c)  Determination  of  whether 

pt  trticipation  of  intermediate  entity  is 
pi  rrsuanf  to  a  tax  avoidance  plan — (1) 
Ir  general.  A  tax  avoidance  plan  is  a 
p  m  one  of  the  principal  purposes  of 
w  lich  is  the  avoidance  of  tax  imposed 
b]  section  881.  The  plan  may  be  formal 
oi  informal,  written  or  oral,  and  may 
in  volve  any  one  or  more  of  the  parties 
to  the  financing  arrangement.  It  may  be 
interred  from  the  facts  and 
circumstances,  but  must  be  in  existence 
n(  I  later  than  the  last  date  that  any  of  the 
fii  Lancing  transactions  comprising  the 
fi  lancing  arrangement  are  entered  into. 
Tl  le  determination  of  whether  the 
p<  rticipation  of  the  intermediate  entity 
in  the  financing  arrangement  is 
pt  irsuant  to  a  tax  avoidance  plan  shall 
b«  based  upon  all  of  the  facts  and 
ci  cumstances  relevant  to  the  existence 
of  a  plan  and  to  the  purposes  for  the 
pj  rticipation  of  the  intermediate  entity 
inlthe  financing  arrangement. 

12)  Factors  taken  into  account  in 
di  termiaing  the  presence  or  absence  of 

ax  avoidance  plan.  Among  the  facts 


and  circumstances  taken  into  account  in 
determining  whether  the  participation 
of  an  intermediate  entity  in  a  financing 
arrangement  is  pursuant  to  a  tax 
avoidance  plan  are — 

(i)  Whether  the  participation  of  the 
intermediate  entity  in  the  financing 
arrangement  significantly  reduces  the 
tax  that  otherwise  would  have  been 
imposed  under  section  881  (determined 
by  comparing  the  rate  of  tax  imposed  on 
payments  made  by  the  financed  entity 
to  the  intermediate  entity  with  the  rate 
that  would  have  been  imposed  had  the 
payments  been  made  by  the  financed 
entity  to  the  financing  entity).  However, 
the  fact  that  an  intermediate  entity  is  a 
resident  of  a  country  that  has  a  treaty 
with  the  United  States  that  significantly 
reduces  the  tax  that  otherwise  would 
have  been  imposed  under  section  881  is 
not  sufficient,  by  itself,  to  establish  the 
existence  of  a  tax  avoidance  plan; 

(ii)  Whether  the  intermediate  entity 
would  have  been  able  to  make  the 
advance  of  the  money  or  other  property 
to  the  financed  entity  without  the 
advance  of  money  or  other  property  to 
it  by  the  financing  entity; 

(iii)  The  length  of  the  period  of  time 
that  separates  the  advances  of  money  or 
other  property  by  the  financing  entity  to 
the  intermediate  entity  and  by  the 
intermediate  entity  to  the  financed 
entity.  A  short  period  of  time  is 
indicative  of  a  tax  avoidance  plan  while 
a  long  period  of  time  is  not;  and 

(iv)  IT  the  intermediate  entity  is 
related  to  the  financed  entity,  whether 
the  two  entities  enter  into  a  financing 
transaction  to  finance  a  trade  or 
business  actively  engaged  in  by  the 
financed  entity  that  forms  a  part  of,  or 
is  complementary  to,  a  substantial  trade 
or  business  actively  engaged  in  by  the 
intermediate  entity  (other  than  the 
business  of  making  or  managing 
investments,  except  pursuant  to  a 
banking,  insurance,  financing  or  similar 
trade  or  business  the  income  from 
which  is  earned  predominantly  in 
transactions  with  unrelated  persons).  A 
financing  transaction  described  in  the 
preceding  sentence  is  indicative  that  no 
tax  avoidance  plan  exists. 

(3)  Presumption  if  significant 
financing  acti\ities  performed  by  a 
related  intermediate  entity— 

(i)  General  rule.  It  shall  be  presumed 
that  the  participation  of  an  intermediate 
entity  (or  entities)  in  a  financing 
arrangement  is  not  pursuant  to  a  tax 
avoidance  plan  if  the  intermediate 
entity  is  related  to  either  or  both  the 
financing  entity  or  the  financed  entity, 
and  the  intermediate  entity  performs 
significant  financing  activities  with 
respect  to  the  financing  transactions 
forming  part  of  the  financing 
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arrangement  to  which  it  is  a  party.  This 
presumption  may  be  rebutted  if  the 
district  director  establishes  that  the 
participation  of  the  intermediate  entity 
in  the  financing  arrangement  is 
pursuant  to  a  tax  avoidance  plan.  For 
illustrations  of  this  presumption,  see 
Examples  12,  J  3  and  14  of  paragraph  (f) 
of  this  section. 

(ii)  Requirements.  For  purposes  of  this 
paragraph  (c)(3),  an  intermtjdiate  entity 
performs  significant  financing  activities 
with  respect  to  such  financing 
transactions  if — 

(A)  Rents  or  royalties  earned  with 
respect  to  leases  or  licenses  constituting 
such  financing  transactions  are  derived 
in  the  active  conduct  of  a  trade  or 
business  within  the  meaning  of  §  1.954- 
2T(c)  or  (d),  to  be  applied  by 
substituting  the  term  intermediate  entity 
for  the  term  controlled  foreign 
corporation;  or 

(B)  Officers  and  employees  of  the 
intermediate  entity,  without  the 
material  participation  of  any  officer  or 
employee  of  a  related  person,  other  than 
participation  in  the  approval  of  any 
guarantee  of  a  financing  transaction — 

(1)  Participate  actively  and  materially 
in  arranging  the  intermediate  entity's 
participation  in  such  financing 
transactions.  This  requirement  shall  not 
apply  to  a. financing  transaction  that  is 
the  advance  of  property  in  exchange  for 
a  trade  receivable  that  is  ordinary  and 
necessary  to  carrying  on  a  substantial 
trade  or  business  of  either  the  financed 
entity  or  the  financing  entity  if  officers 
or  employees  of  that  entity  participated 
actively  and  materially  in  arranging  the 
financing  transaction;  and 

(2)  Within  the  country  in  which  the 
intermediate  entity  is  organized  (or,  if 
different,  within  the  country  with 
respect  to  which  the  intermediate  entity 
is  claiming  the  benefits  of  a  tax  treaty) — 

(/)  Exercise  management  and 
oversight  of  (and  actually  carry  out)  the 
intermediate  entity's  strategic  business    - 
decision-making  process  and  of  its  day- 
to-day  operations,  which  must  consist  of 
a  substantial  trade  or  business,  or 
supervision,  administration  and 
financing  of  a  substantial  group  of 
related  persons;  ^d 

[ii]  Actively  manage,  on  an  ongoing 
basis,  material  business  risks  arising 
from  such  financing  transactions  as  an 
integral  part  of  the  management  of  the 
intermediate  entity's  financial  and 
capital  requirements  (including 
management  of  risks  of  ciurency  and 
interest  rate  fluciuations)  and 
management  of  the  intermediate  entity's 
short-term  investments  of  working 
capital. 

(4)  Special  rules  for  cases  where 
financing  entity  is  unrelated  to  both 


intermediate  entity  and  financed 
entity — (i)  Presumption  of  no  tax 
avoidance.  It  shall  be  presumed  that  the 
participation  of  an  intermediate  entity 
(or  entities)  in  a  financing  arrangement 
is  not  pursuant  to  a  tax  avoidance  plan 
if  the  financing  entity  is  unrelated  to  the 
intermediate  entity  (or  entities)  and  the 
financed  entity,  and  the  intermediate 
entity  (or.  in  the  case  of  multiple 
intermediate  entities,  the  intermediate 
entity  that  has  engaged  in  a  financing 
transaction  with  the  financing  entity)  is 
actively  engaged  in  a  substantial  trade 
or  business  (other  than  the  business  of 
making  or  managing  investments, 
except  pursuant  to  a  banking,  insurance, 
financing  or  similar  trade  or  business 
the  income  from  which  is  earned 
predominantly  in  transactions  with 
unrelated  persons).  This  presumption 
may  be  rebutted  if  the  district  director 
establishes  that  the  participation  of  the 
intermediate  entity  in  the  financing 
arrangement  is  pursuant  to  a  tax 
avoidance  plan.  For  an  illustration  of - 
this  special  rule  see  Examp/e  J  5  of 
paragraph  (f)  of  this  section. 

(ii)  Ijatj7jty  of  financing  entity— [A] 
In  general.  Notwithstanding  that  the 
district  director  may  treat  an 
intermediate  entity  in  a  financing 
arrangement  as  a  conduit  entity  under 
paragraph  (a)(4)  of  this  section,  a 
financing  entity  that  is  unrelated  to  the 
financed  entity  and  the  intermediate 
entity  (or  entities)  shall  not  be  liable  for 
tax  under  section  881  pursuant  to  this 
section  unless  the  financing  entity 
knows  or  has  reason  to  know  that  the 
financing  arrangement  is  subject  to 
recharacterization  under  paragraph     ' 
(a)(3)  of  this  section.  This  paragraph 
(c)(4)(ii)  shall  not  apply,  however,  for 
purposes  of  determining  whether  any 
person  is  liable  for  withholding  tax 
pursuant  to  §  1.1441-3(j)  or  whether  any 
party  to  a  financing  arrangement  is 
entitled  under  sections  1461  to  1464  to 
a  refund  of  tax  actually  withheld  by  a 
withholding  agent  pursuant  to  section 
1441.  Accordingly,  if  the  conditions  of 
paragraph  (a)(4)  of  this  section  arc 
satisfied,  the  financed  entity  shall  be 
required  to  pay  withholding  tax  without 
regard  to  the  knowledge  of  the  financing 
entity  and  no  party  to  the  financing 
arrangement  shall  be  entitled  to  a  refund, 
except  to  the  extent  the  amount 
withheld  exceeds  the  amount 
determined  under  section  881  by 
recharacterizing  the  transaction  and 
disregarding  the  conduit  entity  pursuant 
to  paragraph  (a)(4). 

(B)  Know  or  have  reason  to  know 
standard.  The  standard  described  in 
paragraph  (c)(4)(ii)(A)  shall  be  satisfied 
if  the  person  knows  or  has  reason  to 
know  those  facts  relevant  to  whether  the 


financing  arrangement  satisfies  the 
conditions  set  forth  in  paragraph  (a)(4) 
of  this  section,  including  whether  the 
participation  of  the  intermediate  entity 
in  the  financing  arrangement  is 
pursuant  to  a  tax  avoidance  plan.  A 
person  shall  not  be  considered  to  have 
reason  to  know  that  the  financing 
arrangement  is  subject  to 
recharacterization  under  paragraph 
(a)(3)  of  this  section  if  the  person  knows 
of  the  financing  transactions  that 
comprise  the  financing  arrangement  but 
does  not  know  or  have  reason  to  know 
of  facts  sufficient  to  estabhsh  that  the 
participation  of  the  intermediate  entitv 
in  the  financing  arrangement  was 
pursuant  to  such  a  plan. 

(d)  Determination  of  amount  of  tax 
liability — (1)  Amount  of  payment 
subject  to  recharacterization — (i)  In 
general.  If  the  district  director  treats  an 
intermediate  entity  as  a  conduit  entitv 
pursuant  to  paragraph  (a)(3)  of  this 
section,  a  portion  of  each  payment  made 
by  the  financed  entity  with  respect  to 
the  financing  transactions  that  comprise 
the  financing  arrangement  shall  be 
subject  to  recharacterization  as  a 
transaction  directly  between  the 
financed  entity  and  the  financing  entity. 
The  recharacterized  portion  shall  be  the 
portion  of  the  payment  that  is  equal  to 
the  ratio  (not  to  exceed  1:1)  of  the 
average  principal  amoimt  of  such 
financing  transaction(s)  between  the 
conduit  entity  and  the  financing  entity 
to  the  average  principal  amount  of  such 
financing  transaction(s)  between  the 
financed  entity  and  the  conduit  entity, 
for  the  period  to  which  the  payment 
made  by  the  financed  entity  relates.  The 
average  may  be  computed  using  any 
method  applied  consistently  that 
reflects  with  reasonable  accuracy  the 
amount  outstanding  for  the  period.  For 
an  illustration  of  the  calculation  of  the 
amount  of  tax  fiability  see  Example  16 
of  paragraph  (f)  of  this  section. 

(ii)  Multiple  conduit  entities.  Except 
in  the  case  of  a  financing  arrangement 
described  in  paragraph  (a)(4)(ii)(B)  of 
this  section,  if  a  financing  arrangement 
involves  multiple  intermediate  entities 
that  are  treated  as  conduit  entities,  the 
ratio  described  in  paragraph  (d)(l)(i)  of 
this  section  shall  be  based  upon  a 
comparison  of  the  financing  transaction 
between  a  conduit  entity  and  a  party 
other  than  the  financed  entity  that  has 
the  lowest  average  principal  amount, 
and  the  financing  transaction  involving 
the  financed  entity. 

(iii)  Determination  of  principal 
amount.  The  principal  amount  of  a 
financing  transaction  shall  be 
determined  on  the  basis  of  all  of  the 
facts  and  circumstances.  The  principal 
amount  generally  will  equal  the  amount 
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of  money,  or  the  fair  market  value  of 
other  property  (detennined  as  of  the 
time  that  the  financing  transaction  is 
entered  into),  advanced  in  the  financing 
transaction.  In  the  case  of  a  debt 
instrument-or  stock,  the  fair  market 
value  of  the  property  advanced  will  be 
considered  to  equal  the  issue  price 
unless  the  fair  market  value  differs 
materially  from  the  issue  price.  The 
principal  amount  of  a  financing 
transaction  shall  be  subject  to 
adjustments,  as  appropriate.  For 
example,  in  the  case  of  an  OID  debt 
instrument  that  is  repaid  in  installments 
and  has  an  issue  price  equal  to  the  fair 
market  value  of  the  property  advanced, 
appropriate  adjustments  v«ll  be  made 
for  accruals  of  original  issue  discount 
and  repayments  of  principal  (including 
accrued  original  issue  discount). 

(2)  Rate  of  tax.  If  a  financing 
arrangement  is  recharacterized  under 
paragraph  (a)(3)  of  this  section,  the 
payments  by  the  financed  entity 
described  in  section  881  shall  be  subject 
to  tax  at  the  rate  that  would  have  been 
applicable  had  payments  been  made 
directly  to  the  financing  entity.  The 
applicable  rate  shall  be  determined  by 
reference  to  the  character  of  the 
financing  transaction  (e.g.,  loan  or  lease) 
between  the  intermediate  entity  and  the 
financed  entity. 

(3)  Effect  of  income  tax  treaties.  A 
financing  arrangement  shall  be  subject 
to  recharacterization  under  this  section 

■  regardless  of  whether  a  conduit  entity  is 
a  resident  of  a  country  that  has  an 
income  tax  treaty  with  the  United 
States.  Accordingly,  if  the  financing 
arrangement  is  recharacterized  as  a 
transaction  directly  between  the 
financed  entity  and  a  person  that  is  not 
entitled  to  claim  the  benefits  of  the 
income  tax  treaty,  the  treaty  shall  not 
operate  to  reduce  the  amount  of  tax  due 
under  section  881. 

(4)  Withholding  tax  due.  For 
withholding  rules  applicable  to 
financing  arrangements  described  in 
paragraph  (a)(4)  of  this  section,  see 
§§  1.1441-3(j)  and  1.1441-7(d). 

(e)  Coordination  wth  sections  87 J. 
884,  144  J  and  1442.  For  purposes  of 
this  section,  any  reference  to.tax 
imposed  under  section  881  includes,  as 
the  context  may  require,  a  reference  to 
tax  imposed  under  sections  871. 
884(n(l){A).  1441.  or  1442. 

(f)  Examples.  The  following  examples 
illustrate  this  section.  For  purposes  of 
these  examples,  unless  otherwise 
indicated,  it  is  assumed  that  FP.  a 
corporation  organized  in  country  X, 
owns  all  of  the  stock  of  FS,  a 
corporation  organized  in  country  Y.  and 
DS.  a  corporation  organized  in  the 
United  States.  Country  Y,  but  not 


Federal  Register  /  VoJ.  59.  No.  198  /  Friday.  October  14.  1994  /J>ropos<ed  Rules       -     S2119 


(  Duntry  X,  has  an  income  tax  treaty  with 
t  le  United  States.  The  treaty  exempts 
i  iterest,  rents  and  royalties  paid  by  a 
r  jsident  of  one  state  (the  source  state)  to 
a  resident  of  the  other  state  from  tax  in 
t  le  source  state. 

Example  1.  Financing  arrangement,  (i)  On 
Ji  nuary  1. 1995,  FP  lends  $1,000,000  to  DS 
ii   exchange  for  a  note  issued  by  DS.  On 
Ji  nuary  1, 1996.  FP  assigns  the  DS  note  to  FS 
ii  exchange  for  a  note  issued  by  FS.  After 
r(  ceiving  notice  of  the  assignment,  DS  remits 
p  lyments  due  under  its  note  to  FS. 

(ii)  FP's  loan  to  DS  and  FP's  assignment  of 
tl  e  DS  note  to  FS  are  financing  transactions 
w  ithin  the  meaning  of  paragraph  (a)(2)(ii)  of 
tl  is  section,  and  the  transactions  together 
CI  institute  a  financing  arrangement  within  the 
n  eaning  of  paragraph  (a)(2)(i)  of  this  section. 
T  lerefore.  for  purposes  of  section  881,  the 
d  strict  director  may  treat  FS  as  a  conduit 
e  tity  if  the  conditions  of  paragraph  (a)(4)(i) 
o  this  section  are  satisfied. 

Example  2.  Multiple  conduits,  (i)  On 
Je  nuary  1, 1995,  FP  deposits  $1,000,000  with 
B  C,  a  bank  that  is  organized  in  country  Y  and 
is  unrelated  to  FP  and  its  subsidiaries.  On 
Ja  luary  1. 1996,  at  a  time  when  the  FP-BK 
di  posit  is  still  outstanding,  BK  lends 
SI  00,000  to  BK2.  a  bank  that  is  wholly- 
oi  /ned  by  BK  and  is  organized  in  country  Y. 
O  1  the  same  date.  BK2  lends  $500,000  to  FS. 

0  1  luly  1, 1996,  FS  lends  $500,000  to  DS.  FP 
p  Jdges  its  deposit  to  BX2  in  support  of  FS' 

01  ligation  to  repay  the  BK2  loan.  FS'.  BK's 
ai  d  BK2's  participation  in  the  financing 

ai  angement  is  pursuant  to  a  tax  avoidance 
pi  m. 

ii)  Since  there  are  multiple  intermediate 
er  tities.  under  paragraph  (a)(4)(ii)(A}  of  this 
se  ;tion.  principles  consistent  with  those  of 
pi  ragraph  (a)(4)(i)  of  this  section  apply  to  the 
er  tire  financing  arrangement  for  purposes  of 
d(  termining  whether  the  requirements  of 
p<  ragraph  (aK4)  of  this  section  are  satisfied. 
Si  ice  BK  and  BK2  are  unrelated  to  FP,  FS 
ar  d  DS,  the  conditions  of  paragraph 
(a  (4)(i)(C)(P)  of  this  section  must  be  satisfied 
w  th  respect  to  the  financing  transactions 
b€  ween  FP.  BK.  BK2  and  FS.  The  conditions 
of  that  paragraph  are  presumed  under 
pa  -agraph  (b)  of  this  section  to  be  satisfied 
be  ;ause  FP's  pledge  of  an  asset  in  support  of 
FJ '  obligation  to  repay  the  BK2  loan  is  a 
gi  irantee  within  the  meaning  of  paragraph 
(a  2)(iv)  of  this  section.  Since  BK  and  BK2 
ar  related,  it  is  not  necessary  that  the 
CO  iditions  of  paragraph  (a)(4)(i)(C)(^)  of  this 
se  tion  be  satisfied  independently  with 
rei  pect  to  the  financing  transactions  between 
FF   BK  and  BK2.  In  addition,  the  conditions 
of  aaragraphs  (a)(4)(i)(A)  and  (B)  of  this 
sei  tion  are  satisfied  because  the  participation 
of  3K.  BK2  and  FS  in  the  financing 
ari  angement  reduces  the  tax  imposed  by 
sei  tion  881.  and  FS'.  BK's  and  BK2's 
pa  ticipation  in  the  financing  arrangement  is 
pu  rsuant  to  a  tax  avoidance  plan. 
A(  cordingly,  for  purposes  of  section  881,  the 
dii  trict  director  may  treat  FP  as  a  financing 
en  ity  and  BK.  BK2  and  FS  as  conduit 
en  ities.  and  recharacterize  the  financing 
an  angement  as  a  financing  transaction 
dii  ectly  between  DS  and  FP. 

'.xample  3.  Belated  persons  treated  as  a 
sii  gle  conduit  entity,  (i)  On  January  1. 1995. 


FP  deposits  $1,000,000  with  BK,  a  bank  that 
is  organized  in  country  X  and  is  unrelated  to 
FP  and  its  subsidiaries.  M.  a  corporation  also 
organized  in  country  X,  is  wholly-owned  by 
the  sole  shareholder  of  BK  but  is  not  a  bank 
within  the  meaning  of  section  881(c)(3)(A). 
On  July  1, 1995,  M  lends  $1,000,000  to  DS 
in  exchange  for  a  note  maturing  on  July  1, 
2005.  The  note  is  in  registered  form  within 
the  meaning  of  section  881(c)(2)(B)(i)  and  DS 
has  received  fix)m  M  the  statement  required 
by  section  881(c)(2)(B)(ii).  The  conditions  of 
paragraph  (a)(4)(i)  of  this  section  would  be 
satisfied  with  respect  to  the  financing 
transactions  between  FP,  BK,  M  and  DS  but 
for  the  absence  of  a  financing  transaction 
between  BK  and  M.  One  of  the  principal 
purposes  for  the  absence  of  a  financing 
U^nsaction  between  BK  and  M  is  the 
avoidance  of  the  application  of  this  section. 

(ii)  Pursuant  to  paragraph  (a)(4)(ii)(B)  of 
this  section,  the  disU-ict  director  may  treat  the 
financing  transactions  between  FP,  BK,  M 
and  DS  as  a  financing  arrangement  for 
purposes  of  this  section  even  though  BK  and 
M  do  not  engage  in  a  financing  transaction. 
In  such  a  case,  BK  and  M  would  be 
considered  a  single  intermediate  entity  for 
purposes  of  this  section. 

Example  4.  Related  persons  treated  as  a 
single  conduit  entity,  (i)  On  January  1. 1995. 
FP  lends  $10,000,000  to  FS  in  exchange  for 
a  10-year  note  that  pays  interest  annually  at 
a  rate  of  8  percent  per  annum.  On  January  2. 
1995,  FS  contributes  $10,000,000  to  FS2.  a 
wholly-owned  subsidiary  of  FS  organized  in 
country  Y,  in  exchange  for  common  stock  of 
FS2.  On  January  1. 1996.  FS2  lends 
$10,000,000  to  DS  in  exchange  for  an  8-year 
note  that  pays  interest  annually  at  a  rate  of 
10  percent  per  annum. 

(ii)  FS  is  a  holding  company  that  has  no 
significant  assets  other  than  the  stock  of  FS2. 
Throughout  the  period  that  the  FP-FS  loan 
is  outstanding.  FS  causes  FS2  to  make 
distributions  to  FS,  most  of  which  are  used 
to  make  interest  and  principal  pa\Tnents  on 
the  FP-FS  loan.  Without  the  distributions 
from  FS2,  FS  would  not  have  had  the  funds 
with  which  to  make  payments  on  the  FP-FS 
loan. 

(iii)  The  conditions  of  paragraph  fnlf4)(i)  of 
this  section  would  be  satisfied  with  respect 
to  the  financing  transactions  between  FP,  FS, 
FS2  and  DS  but  for  the  absence  of  a  financing 
transaction  between  FS  and  FS2.  One  of  the 
principal  purposes  for  the  absence  of  a 
financing  transaction  between  FS  and  FS2  is 
the  avoidance  of  the  application  of  this 
section. 

(iv)  Pursuant  to  paragraph  {a)(4.)(ii)(B)  of 
this  section,  the  district  director  may  treat  the 
financing  transactions  between  FP,  FS,  FS2 
and  DS  as  a  financing  arrangement  for 
purposes  of  this  section  even  though  FS  and 
FS2  do  not  engage  in  a  financing  transaction. 
In  such  a  case,  FS  and  FS2  would  be 
considered  a  single  intermediate  entity  for 
purposes  of  this  section. 

Example  5.  Related  persons  tredted  as  a 
single  conduit  entity.  Assume  the  same  facts 
as  in  Example  4  except  that  FS  contributes 
$9,900,000  and  lends  $100,000  to  FS2. 
Pursuant  to  paragraph  (a)(4)(ii)(B)  of  this 
section,  the  district  director  may  treat  the 
financing  transactions  between  FP.  FS.  FS2 


and  DS  as  a  financing  arrangement  for 
purposes  of  this  section  even  though  FS  and 
FS2  engage  in  a  financing  transaction  since 
from  the  facts  and  circiunstances  the  district 
director  may  determine  that  one  of  the 
principal  purposes  for  the  existence  of  the 
financing  transaction  is  to  prevent  the  distric-t 
director  from  treating  the  related  persons  as 
a  single  intermediate  entity.  In  such  a  case, 
FS  and  FS2  would  be  considered  a  single 
intermediate  entity  for  purposes  of  this 
section. 

Example  6.  Reduction  of  tax.  (i)  On  January 
1 ,  1995,  FP  licenses  to  FS  the  rights  to  use 
e  patent  in  the  U.S.  to  manufacture  product 
A.  FS  agrees  to  pay  FP  a  fixed  amount  in 
rcyalties  each  ye.ir  under  the  license.  On 
January  1, 1996,  FS  sublicbnses  to  DS  the 
rights  to  use  the  patent  in  the  U.S.  Under  the 
sublicense,  DS  agrees  to  pay  FS  royalties 
based  upon  the  units  of  product  A 
manufactured  by  DS  eat.h  year.  Although  the 
formula  for  cojnputing  the  amount  of 
royalties  paid  by  DS  to  FS  differs  from  the 
formula  for  computing  the  amount  of 
royalties  paid  by  FS  to  FP,  each  represents 
an  arm's  length  rate.  The  fair  market  value  of 
the  patent  rights  do  not  increase  between 
January  1, 1995.  and  January  1. 1996. 

(ii)  Under  the  country  Y-U.S.  income  tax 
treaty,  the  royalties  paid  by  DS  to  FS  are 
exempt  from  U.S.  withholding  tax.  However, 
pursuant  to  §§  1.881-2(b)  and  1.1441-2(a), 
the  parties  withhold  tax  at  a  30  percent  rate 
on  the  loyalties  paid  to  FP  because  the 
royalties  are  paid  in  consideration  for  the 
privilege  of  using  the  patent  in  the  United 
States,  and  therefore  the  royalties  constitute 
income  from  U.S.  sources  under  section 
861(a)(4). 

(iii)  Because  the  principal  amount  of  the 
license  between  FS  and  DS  is  equal  to  or  less 
than  the  principal  amount  of  the  license 
between  FP  and  FS,  the  royalties  paid  by  DS 
and  FS  represent  an  arm's  length  rate,  and 
the  rate  of  tax  imposed  on  royalties  paid  by 
FS  to  FP  is  the  same  as  the  rate  that  would 
have  been  imposed  on  royalties  paid  by  DS  - 
to  FP,  the  participation  of  FS  in  the  FP-FS- 
DS  financing  arrangement  is  not  considered 
to  reduce  the  tax  imposed  by  section  881 
within  the  meaning  of  paragraph  (a)(4)(i)(A) 
of  this  section. 

Example  7.  A  principal  purpose  of  plan,  (i) 
On  January  1, 1995,  FS  lends  $10,000,000  to 
DS  in  exchange  for  a  10-jear  note  that  pays 
interest  annually  at  a  rate  of  8  percent  per 
annum.  As  was  intended  at  the  time  of  the 
loan  from  FS  to  DS.  on  July  1 ,  1995,  FP 
makes  an  interest-free  demand  loan  of 
$10,000,000  to  FS.  A  principal  purpose  for 
FS'  participation  in  the  FP-FS-DS  financir.g 
arrangement  is  that  FS  generallv  coos-dinetes 
the  financing  for  all  of  FP's  subsidiaries 
(although  FS  does  not  engage  in  signincant 
financiug  activities  with  respect  to  such 
financing  transactions).  However,  another 
principal  purpose  for  FS'  participation  is  lo 
allow  the  parties  to  benefit  from  the  lower 
withholding  tax  rate  provided  under  the 
treaty  between  country  Y  and  the  United 
.Stales. 

(ii)  The  financing  arrangement  satisfies  the 
tax  avoidance  purpose  requirement  of 
paragraph  (a){4)(i)(B)  of  this  section  since  FS 
participated  in  the  financing  airangemeDl 


pursuant  to  a  plan  one  of  the  principal 
purposes  of  which  is  to  allow  the  parties  lo 
benefit  from  the  country  Y-U.S.  treaty. 

Example  8.  Reduction  of  tax.  (i)  FX  is  a 
wholly-owned  subsidiary  of  FP  and  is  a 
resident  of  counfry  Y.  FX  ovras  all  of  the 
stock  of  FSl.  which  also  is  a  resident  of 
country  Y.  FSl  owns  all  of  the  stock  of  DX, 
a  corporation  organized  in  the  United  States. 
On  January  1, 1995.  FP  contributes 
SlO.000.o6o  to  the  capital  of  FX.  On  July  1. 
1995,  FX  lends  $10,000,000  to  FSl.  On 
January  1, 1996,  FSl  lends  $10,000,000  to 
px.  Under  the  terms  of  the  country  Y-U.S. 
income  tax  treaty,  a  country  Y  resident  is  not 
entitled  to  the  reduced  withholding  ra'.e  on 
interest  income  provided  by  the  treaty  if  the 
resident  is  entitled  to.  even  if  it  does  not 
claim,  special  tax  benefits  under  country  Y 
law.  In  order  to  qualify  for  the  reduced 
withholding  rate  on  the  intereSit  it  receives 
from  DX.  FSl  does  not  claim  the  special  lax 
benefits  under  country  Y  law.  FX,  however, 
<jbt&ins  the  special  tax  benefits  under  country 
Y  law,  which  substantially  reduces  the  rate 
of  tax  imposed  on  the  interest  it  receives 
from  FSl.  Accordingly,  if  FX  had  made  a 
loan  directly  to  DX,  payments  of  interest  by 
DX  to  FX  would  have  been  subject  to  tax 
under  section  881  at  a  30  jjercent  rate. 

(ii)  Pursuant  to  paragraph  (a)(3)(i)  of  this 
section,  the  disnict  director  may  determine 
that  the  FX-FSl  loan  and  the  FSl-DX  loan 
comprise  a  financing  anangement.  Pursuant 
to  paragraph  (c)(2)(i)(A)  of  this  section,  the 
significant  reduction  in  tax  resulting  from  the 
participation  of  FSl  in  the  financing 
arrangement  Js  evidence  that  the 
participation  of  FSl  in  the  financing 
arrangement  is  pursuant  to  a  tax  avoidance 
plan.  However,  other  facts  relevant  to  the 
presence  of  such  a  plan  must  also  be  taken 
into  account. 

Example  9.  Time  period  Itetween  financing 
transactions,  (i)  On  January  1, 1995,  FP  lends 
$10,000,000  to  FS  in  exchange  for  a  10-year 
note  that  pays  no  interest  annually.  When  the 
note  matures,  FS  is  obligated  to  pay 
$24,000,000  to  FP.  On  January  1. 1996,  FS 
lends  $10,000,000  to  DS  in  exchange  for  a  10- 
year  note  that  pays  interest  annually  at  a  rate 
of  10  fjercent  per  annum. 

(ii)  Pursuant  to  paragraph  (L,i^)(i)(C)  of  this 
section,  the  twelve-month  period  between 
the  loan  by  FP  to  FS  and  the  loan  by  FS  to 
DS  is  evidence  that  the  participation  of  FS  in 
the  financing  arrangement  is  pursuant  to  a 
tax  avoidance  plan.  However,  other  fans 
relevant  to  the  preseuce  of  such  a  plan  must 
also  be  taken  into  account. 

Example  10.  Active  conduct  of  a  trude  or 
business,  (i)  FP  is  a  holding  compeuj .  FS  is 
actively  engaged  in  country  Y  in  the  uusiness 
of  manufacturing  and  selling  product  A.  DS 
manufactures  product  B,  which  is  a  principal 
comp<jnent  used  by  FS  in  the  manufacture  of 
product  A.  FS'  business  activity  is 
substantial.  On  January  1, 1995.  VP  lends 
$100.(X»0,000  to  FS  to  finance  FS'  business 
operations.  On  January  1, 1996,  FS  lends 
$30,000,000  to  DS  to  finance  its 
manufacturing  business. 

(ii)  Pursuant  to  paragraph  (c)(2)(iiJ(C)  of 
this  section,  the  fact  that  FS  makes  a  loan  to 
DS  in  order  to  finance  a  business  actively 
engaged  in  by  DS  that  forms  a  part  of.  or  is 


complementary  to.  a  stibstantial  business 
actively  engaged  in  by  FS  is  evidence  that  the 
participation  of  FS  in  the  financing 
arrangement  is  not  pursuant  to  a  tax 
avoidance  plan.  However,  other  facts  relevant 
lo  the  presence  of  such  a  plan  must  also  be 
taken  into  acxount. 

Example  1 1.  Ordinary  course  deposits  of 
working  capital,  (i)  Over  a  period  of  years,  FI' 
has  maintained  a  deposit  with  BK,  a  bank 
that  is  organized  in  country  Y  and  is 
unrelated  to  FP  and  its  subsidiaries.  FP  has 
placed  funds  in  the  bank  account  in  order  lo 
maintain  sufficient  liquidity  to  meet  its 
workiiig  capital  needs.  On  January  1,  1995, 
BK  lends  S3.0OC.000  to  DS.  f  ?  girarant(>#s  to 
BK  that  DS  will  satisfy  its  repayment 
obligation  on  the  loan  Both  prior  lo  and  after 
the  loan  is  made,  the  balance  in  FP's  bank 
accouni'remains  within  a  range  appropriate 
In  meet  FP's  working  capital  needs. 

(li)  The  fact  that  hV  has  historically 
maintained  an  account  with  BK  to  meet  its 
working  capital  needs  and  that,  prior  to  and 
after  BK's  loan  to  DS.  the  balance  within  the 
account  .-eraains  within  a  range  appropriate 
to  meet  those  business  needs,  is  evidenre 
that  the  participation  of  BK  in  the  FP-BK- 
DS  financing  arra.ngement  is  not  putsuant  to 
a  tax  avoidance  plan.  However,  other  fads 
relevant  to  the  presence  of  such  a  plan  must 
also  be  taken  into  account. 

(iii)  Assuine  the  same  facts,  except  that  on 
January  1,  2000.  FP's  deposit  with  BK 
substantially  exceeds  FP's  expected  working 
capital  needs.  On  January  2,  2000.  BK  lends 
additional  funds  to  DS.  FP  would  have  lent 
the  funds  to  DS  directly  but  for  the 
Imposition  of  the  withholding  tax  on 
payments  made  directly  to  FP  by  DS. 

(iv)  TTie  presence  of  funds  substantially  in 
excess  of  FP's  working  capital  needs  and  FP's 
willingness  to  lend  funds  directly  to  DS  is 
e\idence  that  the  participation  of  BK  in  the 
FP-flK-FS  financing  arrangement  is  pursuant 
to  a  tax  avoidance  plan.  However,  other  facw 
relevant  to  the  presence  of  such  a  plan  must 
also  be  taken  into  account. 

(v)  In  either  case,  the  taxpayer  may 
establish,  pursuant  to  paragraph  (b)  of  this 
section,  that  BK  would  have  made  the  loan 
to  DS  en  substantially  the  same  terros  in  thf 
absence  of  FP's  deposit  with  BK. 

Example  12.  Pmsumption  with  respeci  to 
significant  financing  activities,  (i)  FS  h^s  100 
empioy.'es  lofsted  in  country  Y  who  are 
responiibie  for  roordir.ating  the  financing  &f 
all  of  the  subsidiaries  of  FP,  which  ar? 
ei»>iaged  in  a  substantial  trade  or  busiuesi 
aud  are  located  in  both  country  Y  and 
country  X.  FS  maintains  a  centralized  r^ish 
manag!>ment  accounting  system  for  FF  and 
Its  subsidiarins  in  whir  h  it  ttconls  all 
ir.terconipany  payables  and  receivabl«>s:  fh««r 
payables  and  rer eivables  ultimately  are 
rt'duced  to  a  single  balance  pith«>r  due  from 
or  owing  io  FS  and  each  of  FP's  subsidiaries. 
FS  is  responsible  for  disbursing  or  ret^eiving 
any  j.ash  payments  required  by  transactions 
between  its  affiliates  and  unrelated  parries. 
fS  must  txjrrow  any  cash  necessary  to  mt*! 
those  external  obligations  and  inv»»sts  any 
excess  cash  for  the  benefit  of  the  FP  group. 
FS  enters  into  i.iterest  rate  and  foreign 
exchange  contracts  as  necessary  to  manage 
the  risks  arising  from  mismatches  in 
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incoming  and  outgoing  cash  flows.  At  the 
request  of  DS,  on  January  1, 1995,  FS  pays 
a  supplier  Si, 000,000  for  materials  delivered 
to  DS  and  charges  DS  an  open  account 
rfeceivable  for  this  amount  On  February  3, 
1995,  FS  reverses  the  account  receivable  from 
DS  to  FS  when  DS  delivers  to  FP  goods  with 
a  value  in  excess  of  51,000,000. 

(ii)  The  accounts  payable  from  DS  to  FS 
and  from  FS  to  other  subsidiaries  of  FP 
"  constitute  financing  transactions  within  the 
meaning  of  paragraph  (a)(2Kii)  of  this  section, 
and  the  transactions  together  constitute  a 
financing  arrangement  within  the  meaning  of 
paragraph  (a)(2)(i)  of  this  section.  FS 
performs  significant  financing  activities  with 
respect  to  the  financing  transactions  even 
though  FS  did  not  actively  and  materially 
participate  in  arranging  the  financing 
transactions  because  the  financing 
transactions  consisted  of  advances  of 
property  in  exchange  for  trade  receivables 
that  were  ordinary  and  necessary  to  carry  on 
the  trades  or  businesses  of  DS  and  the  other 
subsidiaries  of  FP.  Accordingly,  pursuant  to 
paragraph  (c)(3)(i)  of  this  section,  FS's 
participation  in  the  financing  arrangement  is 
presumed  not  to  be  pursuant  to  a  tax 
avoidance  plan. 

Example  13.  Active  management  of 
material  business  risks,  (i)  The  facts  are  the 
same  as  in  Example  12,  except  that,  in 
addition  to  its  short-term  funding  needs,  DS 
needs  long-term  ^nancing  to  fund  an 
acquisition  of  another  U.S.  company;  the 
acquisition  is  scheduled  to  close  on  January 
15. 1995.  FS  has  a  revolving  credit  agreement 
with  a  syndicate  of  banks  located  in  Country 
X.  On  January  14, 1995,  FS  borrows  $10 
billion  for  10  years  under  the  revolving  credit 
agreement,  paying  yen  LIBOR  plus  SO  basis 
points  on  a  quarterly  basis.  FS  enters  into  a 
currency  swap  with  BK,  an  unrelated  bank 
that  is  not  a  member  of  the  syndicate,  under 
which  FS  will  pay  BK  10  billion  and  will 
receive  $100  million  on  January  15, 1994; 
these  payments  will  be  reversed  on  January 
15,  2004.  FS  will  pay  BK  U.S.  dollar  LIBOR 
plus  50  basis  points  on  a  notional  principal 
amount  of  $100  million  semiannually  and 
will  receive  yen  LIBOR  plus  50  basis  points 
on  a  notional  principal  amount  of  $10  billion 
quarterly.  Upon  the  closing  of  the  acquisition 
on  January  15, 1995,  DS  borrows  $100 
million  from  FS  for  10  years,  paying  U.S. 
dollar  LIBOR  plus  5a basis  points 
semiannually. 

(ii)  Although  FS  performs  significant 
financing  activities  with  respect  to  certain 
financing  transactions  to  which  it  is  a  party. 
FS  does  not  perform  significant  financing 
activities  with  respect  to  the  financing 
transactions  between  FS  and  the  syndicate  of 
banks  and  between  FS  and  DS  because  FS 
has  eliminated  all  material  business  risks 
arising  from  those  financing  transactions 
through  its  cuiTfaicy  swap  with  BK. 
Accordingly,  the  financing  arrangement  does 
not  benefit  from  the  presumption  of 
paragraph  (c)(3)(i)  and  the  district  director 
must  determine  whether  the  participation  of 
FS  in  the  financing  arrangement  is  pursuant 
to  a  tax  avoidance  plan  on  the  basis  of  all  the 
facts  and  circuimstances. 

Example  14.  A  principal  purpose  of  plan. 
(i)  The  facts  are  the  same  as  in  Example  12. 
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except  that,  on  January  1. 1995,  FP  lends  to 
FS  20,000,000  deutsche  marks  (worth 
SIOJJOO.OOO)  in  exchange  for  a  10-year  note 
that  pays  interest  annually  at  a  rate  of  5 
percent  per  annum.  Also,  on  January  1, 1995. 
FS  lends  $10,000,000  to  DS  in  exchange  for 
a  10-year  note  that  pays  interest  annually  at 
a  rate  of  8  percent  per  annum.  FS  would  not 
have  had  sufficient  funds  to  make  the  loan 
to  DS  without  the  loan  from  FP.  FS  does  not 
enter  into  any  long-terra  hedging  transaction 
with  respect  to  these  financing  transactions, 
but  manages  its  currency  risk  arising  from  the 
transactions  on  a  daily,  weekly  or  quarterly 
basis  by  entering  into  forward  currency 
contracts. 

(ii)  Because  FS  performs  significant 
financing  activities  with  respect  to  the 
financing  transactions  between  FS,  DS  and 
FP,  the  participation  of  FS  in  the  financing 
arrangement  is  presumed  not  to  be  pursuant 
to  a  tax  avoidance  plan.  The  district  director 
may  rebut  this  presumption  by  establishing 
that  the  participation  of  FS  is  pursuant  to  a 
tax  avoidance  plan,  based  on  all  the  facts  and 
circumstances.  The  mere  fact  that  FS  is  a 
resident  of  country  Y  is  not  sufficient  to 
establish  the  existence  of  a  tax  avoidance 
plan.  However,  the  existence  of  a  plan  can  be 
inferred  from  other  factors  in  addition  to  the 
fact  that  FS  is  a  resident  of  country  Y.  For 
example,  the  loans  are  made  on  the  same  day 
and  FS  would  not  have  been  able  to  make  the 
loan  to  DS  without  the  loan  &t)m  FP. 

Example  15.  Presumption  with  respect  to 
unrelated  financing  entity,  (i)  FP  is  a 
corporation  organized  in  country  Y  that  is 
actively  engaged  in  a  substantial 
manufacturing  business.  On  January  1, 1995, 
FP  obtains  a  20-year  $100,000,000  loan  from 
BK,  a  bank  that  is  organized  in  country  X  and 
is  unrelated  to  FP  and  its  subsidiaries.  On 
January  1, 1996,  FP  lends  $10,000,000  to  DS. 

(ii)  Pursuant  to  paragraph  (c){4)(i)  of  this 
section,  FP's  participation  in  the  financing 
arrangement  with  BK  and  DS  is  presumed 
not  to  be  pursuant  to  a  tax  avoidance  plan 
because  BK  is  unrelated  to  both  FP  and  DS. 
and  FP  is  actively  engaged  in  a  substantial 
manufacturing  business. 

Example  16.  Calculation  of  amount  of  tax 
liability,  (i)  On  January  1, 1996,  FP  makes 
two  three-year  ir.stallment  loans  of  $250,000 
each  to  FS  thai  pay  interest  at  a  rate  of  9 
percent  per  annum.  Payments  on  each  loan 
are  $7,950  per  month.  On  the  same  date,  FS 
lends  $1,000,000  to  DS  in  exchange  for  a  two- 
year  note  that  pays  interest  semi-annually  at 
a  rate  of  10  percent  per  annum,  beginning  on 
June  30, 1996.  The  district  director 
determines  that  the  financing  transactions 
between  FP  and  FS,  and  FS  and  DS,  are  made 
pursuant  to  a  financing  arrangement 
involving  FP.  FS  and  DS.  that  satisfies  the 
conditions  of  paragraph  (a)(4)  of  this  section. 

(ii)  Assume  that  for  the  period  of  January 

1996  through  June  30. 1996,  the  average 
principal  amount  of  the  financing 
transactions  between  FP  and  FS  that ' 
comprise  the  financing  arrangement  is 
$469,319.  Further,  assume  that  for  the  period 
of  July  1. 1996  through  December  31. 1996. 
the  average  principal  amount  of  the  financing 
transactions  between  FP  and  FS  is  $393,632. 
The  average  principal  amount  of  the 
financing  transaction  between  FS  and  DS  for 
the  same  periods  is  Si, 000.000. 


(iii)  Pursuant  to  paragraph  (d)(l)(i)  of  this 
section,  the  portion  of  the  $50,000  interest 
payment  made  by  DS  to  FS  on  June  30, 1996. 
that  is  recharacterized  as  a  payment  to  FP  is 
$23,450  computed  as  follows:  ($50,000  x 
S469,319/$l,000,000)  =  $23,450.  The  portion 
of  the  interest  payment  made  on  December 
31. 1996  that  is  recharacterized  as  a  payment 
to  FP  is  $19,650,  computed  as  follows: 
(550,000  x$393,632/Sl,000,000)=Sl9,650. 

(iv)  Under  §  1.1441-3(j),  DS  is  liable  for 
withholding  tax  at  a  30  percent  rate  on  the 
portion  of  the  550,000  payment  to  FS  that  is 
recharacterized  as  a  payment  to  FP,  i.e., 
$7,035  with  respect  to  the  June  30, 1996 
payment  and  $5,895  with  respect  to  the 
December  31, 1996  payment. 

(g)  Effective  date.  This  section  is 
effective  for  payments  made  after  the 
date  which  is  30  days  after  publication 
of  final  regulations  in  the  Federal 
Register.  This  section  shall  not  apply 
with  respect  to  interest  payments  made 
by  United  States  corporations  to 
Netherlands  Antilles  corporations  in 
connection  with  debt  obligations  issued 
prior  to  October  15, 1984  and  payments 
of  interest  covered  by  section  127(g)(3} 
of  the  Tax  Reform  Act  of  1984. 

§  1 .881  -4    Reporting  and  recordkeeping 
requirements  concerning  conduit  financing 
arrangements. 

(a)  Scope.  This  section  provides  rules 
for  the  furnishing  of  information  and  the 
maintenance  of  records  concerning 
certain  financing  arrangements  to  which 
the  provisions  of  §  1.881-3  apply.  This 
section  also  provides  rules  for 
coordinating  the  application  of  sections 
6038  and  6038A  with  the  application  of 
this  section. 

(b)  Reporting  requirements — (1) 
Persons  required  to  report.  A  financed 
entity  that  is  a  reporting  corporation 
within  the  meaning  of  section  6038A(a) 
and  the  regulations  under  that  section, 
or  that  is  required  to  report  pursuant  to 
section  6038(a)  and  the  regulations 
under  that  section,  shall  be  required  to 
comply  with  the  requirements  of  this 
paragraph  (b)  with  respect  to  any 
financing  transaction  to  which  the 
financed  entity  is  a  party,  that  the 
financed  entity  kiiows  or  has  reason  to 
know  forms  a  part  of  a  financing 
arrangement  described  in  §  1.881-3(a)(4) 
(determined  without  regard  to  §  1.881- 
3(a)(4)(i)(B}).  For  purposes  of  this 
paragraph  (b),  a  financed  entity  will  be 
considered  to  know  or  have  reason  to 
know  that  the  conditions  of  §  1.881- 
3(a)(4)(i)(C)(2)  are  satisfied  vnth  respect 
to  a  financing  arrangement  if  the 
financed  entity  knows  or  has  reason  to 
know  that  the  financing  entity  has 
guaranteed  the  Uability  of  the  financed 
entity  under  the  financing  transaction. 
This  paragraph  (b)  apphes  only  if  a 
person  with  respect  to  which  the 


financed  entity  is  required  to  report 
under  sections  6038  or  8038A  is  a  party 
to  the  fiiianciog  arrangement. 

(2)  Reporting  requirement.  A  financed 
entity  described  in  paragraph  (b)(1)  of 
this  section  shall  be  required  to  attach 
to  the  Form  5471  or  5472,  whichever  is 
applicable,  for  each  year  in  which  it  is 
a  party  to  a  financing  transaction 
described  in  paragraph  (b)(1)  of  this 
section,  a  sfatRineat  setting  forth  the 
following  information  (rendered  in  the 
English  language  and  expressed  in 
United  States  currency,  with  disclosure 
of  applicable  exchange  rates)  concerning 
each  financing  transaction — 

(i)  The  character  (e.g.,  loan,  stock, 
lease,  license)  of  the  financing 
transaction; 

(ii)  The  name  of  the  person  that 
advanced  money  or  other  property  to 
the  financed  entity  in  the  financing 
transaction,  and  the  name  of  the  person 
(if  different)  to  which  the  financed 
entity  has  made  payments  pursuant  to 
the  financing  arrangement; 

(iii)  The  date  and  amount  of  each 
advance  of  money  or  other  property  to 
the  financed  entity; 

(iv)  The  amount  of  money  or  other 
property  paid  by  the  financed  entity 
pursuant  to  the  financing  transaction, 
and  the  date  on  which  each  payment 
was  made; 

(v)  A  description  of  any  guarantee 
provided  by  the  financing  enUty  in 
connection  with  the  financing 
arrangement;  and 

(vi)  With  respect  to  each  party  to  the 
financing  arrangement  that  is  related  to 
the  financed  entity  within  the  meaning 
of§1.881-3(a)(2)(v)— 

(A)  The  name,  address,  taxpayer 
identification  niunber,  if  any,  and 
coimtry  of  residence  of  the  related 
person;  and 

(B)  A  description  of  the  manner  in 
which  the  financed  entity  and  the 
person  are  related. 

(3)  Additional  disclosure.  A  financed 
entity  may  be  required  to  disclose  on  its 
Federal  income  tax  return,  or  on  other 
forms  (including  Form  5471  or  Form 
5472,  if  otherwise  applicable), 
information  concerning  its  participation 
in  a  financing  arrangement  described  in 
paragraph  (b)(1)  of  this  section, 
regardless  of  whether  the  financed 
entity  is  required  to  report  pursuant  to 
paragraph  (b)(1)  of  this  section. 
Information  disclosed  on  the  return  or 
other  forms  need  not  also  be  reported 
pursuant  to  paragraph  (b)(2)  of  this 
section. 

(c)  Recordkeeping  requirements.  A 
financed  entity  or  any  other  person 
subject  to  the  general  recordkeeping 
requirements  of  section  6001  must  keep 
the  permanent  books  of  account  or 


records,  as  required  by  section  6001, 
that  may  be  relevant  to  whether  that 
person  is  a  party  to  a  financing 
arrangement  that  is  subject  to 
recharacterization  under  §  1.881-3.  In 
addition,  a  financed  entity  that  is  a 
reporting  corpjoration  within  the 
meaning  of  section  6038A(a)  and  the 
regulations  under  that  section,  and  any 
other  person  that  is  subject  to  the 
recordkeeping  requirements  of 
§  1  603eA-3.  must  comply  with  such 
recordkeeping  requirements  with 
respect  to  records  that  may  be  relevant 
to  whether  the  financed  entity  is  a  party 
to  a  financing  arrangement  that  is 
subject  to  recharacterization  under 
§1.881-3. 

(d)  Application  of  sections  6038  and 
6038A— (1)  In  general.  Any  information 
that  a  financed  entity  is  requin^d  to 
report  pursuant  to  paragraph  (b)  of  this 
section,  or  any  records  that  any  person 
is  required  to  maintain  pursuant  to 
paragraph  (c)  of  this  section,  shall  be 
considered  information  that  is  required 
to  be  reported,  or  records  that  are 
required  to  be  maintained,  pursuant  to 
sections  6038  or  6038A  if  such  person 
is  required  to  report  information  or 
maintain  records  concerning 
transactions  between  the  financed  entity 
and  any  other  party  to  the  financing 
arrangement  under  either  section  6038 
or  section  6038A.  Accordingly,  the 
provisions  of  sections  6038  and  6038A 
(including,  without  limitation,  the 
penalty  provisions  thereof),  and  the 
regulations  under  those  sections,  shall 
apply  to  any  information  required  to  be 
reported  or  records  required  to  be 
maintained  pursuant  to  this  section. 

(2)  Duplication  of  reporting 
requirements.  Information  that  is 
required  to  be  reported  on  Form  5471  by 
§  1  6038-2(0  or  on  Form  5472  by 
§  1.6038A-2(b)  need  not  be  duplicated 
on  the  statements  required  by  paragraph 
(b)(2)  of  this  section.  Information  that  is 
required  to  be  reported  about  a 
particular  financing  transaction  on  the 
statement  required  by  parac  aph  (b)(2) 
of  this  section  shall  not  be  considered 
to  duplicate  information  required  to  be 
reported  in  the  aggregate  on  Form  5471 
or  Form  5472  about  more  than  one 
financing  transaction. 

(e)  Effective  date.  This  section  is 
effective  for  tax  years  in  which 
payments  described  in  §  1.881-3  are 
made.  This  section  shall  not  apply  with 
respect  to  interest  pa>-ments  made  by 
United  States  corporations  to 
Netherlands  Antilles  corporations  in 
connection  with  debt  obligations  issued 
prior  to  October  15. 1984  and  payments 
of  interest  covered  by  section  127(g)(3) 
of  the  Tax  Reform  Act  of  1984. 


Par.  4.  In  §  1.1441-3.  paragraph  (j)  is 
added  to  read  as  follows; 

S  1.1441-3    Exceptions  and  rules  of  special 

application. 

•         *         »         •        » 

(j)  Conduit  financing  arrangements.  A 
financed  errtity  or  other  person  required 
to  withhold  tax  under  section  1441  with 
resjject  to  a  financing  arrangement 
subject  to  recharacterization  under 
§  1.871-l(b)(7)  or  1.881-3(a)(3),  shall  be 
required  to  withhold  in  acrordanre  with 
the  reLharacterization  on  the  portion  of 
each  payment  subject  to 
recharacterization,  as  determined  by 
§  1.881-3(c).  If  the  financing  entity  is 
entitled  to  the  benefit  of  a  treaty  that 
provides  a  reduced  rate  of  tax  on  a 
payment  of  the  type  recharacterized,  the 
financed  entity  may  withhold  tax  at  that 
reducfcd  rate  if  the  financing  entity 
complies  with  the  procedures,  if  any, 
prescribed  in  the  relevant  treaty,  or  in  ' 
regulations  under  section  1441.  See 
§  1.1441-7(d)  relating  to  withholding 
tax  liabihty  of  the  withholding  agent  in 
conduit  financing  arrangements  subject 
to  §  1.881-3.  This  paragraph  (j)  is 
effective  for  payments  made  after  the 
date  which  is  30  days  after  publication 
of  final  regulations  in  the  Federal 
Register.  This  section  shall  not  apply 
with  respect  to  interest  payments  made 
by  United  States  corporations  to 
Netherlands  Antilles  corporations  in 
connection  with  debt  obligations  issued 
prior  to  October  15, 1984  and  payments 
of  interest  covered  by  section  127(g)(3) 
of  the  Tax  Reform  Act  of  1984. 

Par.  5.  In  §  1.1441-7,  paragraph  (d)  is 
added  to  read  as  follows: 

§1.1441-7    General  provisions  reiadng  to 
withholding  agents. 

•         •         •         «         • 

(d)  Conduit  financing  arrangements. 
A  person  shall  be  required  to  withhold 
tax  under  section  1441  i;i  accordance 
with  the  recharacterization  of  a 
financing  arrangement  under  §  1.871- 
1(b)(7)  or  1.881-3(a)(3)  if  the  person 
knows  or  has  reason  to  know  that  the 
financing  arrangement  is  subject  to 
recharacterization  under  those  sections 
and  the  person  otherwise  is  a 
withholding  agent  with  respect  to  the 
financing  arrangement.  This  standard 
shall  be  satisfied  if  the  person  knows  or 
has  reason  to  know  those  facts  releva.nt 
to  whether  the  financing  arrangement 
satisfies  the  conditions  set  forth  in 
§  1.881-3(a)(4).  including  whether  the 
participation  of  the  intermediate  enli'y 
is  pursuant  to  a  tax  avoidance  plan.  A 
person  shall  not  be  considered  to  have 
reason  to  know  that  the  financing 
arrangement  is  subject  to 
recharacterization  under  §  1.871-1  (b)(7) 
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or  1.881-3(a)(3)  if  the  person  knows  of 
the  financing  transactions  that  comprise 
the  financing  arrangement  but  does  not 
know  or  have  reason  to  know  facts 
sufficient  to  establish  that  the 
participation  of  the  intermediate  entity 
in  the  financing  arrangement  was 
pursuant  to  such  a  plan.  This  paragraph 
is  effective  for  payments  made  after  the 
date  which  is  30  days  after  publication 
of  final  regulations  in  the  Federal 
Register.  This  section  shall  not  apply 
with  respect  to  interest  payments  made 
by  United  States  corporations  to 
Netherlands  Antilles  corporations  in 
connection  with  debt  obligations  issued 
prior  to  October  15. 1984  and  payments 
of  interest  covered  by  section  127(g)(3) 
of  the  Tax  Reform  Act  of  1984. 

Par.  6.  In  §  1.6038-2.  paragraph  {f)(12) 
is  added  to  read  as  follows: 

§  1 .6038-2    Reporting  requirements  for 
conduit  financing  arrangements. 

***** 

(12)  Conduit  financing  arrangements. 
See  §  1.881-4  for  additional  information 
that  must  be  reported  on  (or  attached  to) 
Form  5471  relating  to  conduit  financing 
arrangements. 

•  •        •        *        • 

Par.  7.  In  §  1.6038A-2.  paragraph 
(b)(9)  is  added  to  read  as  follows: 

S 1 .6038A-2    Requirement  of  return. 

•  j>        *        »        * 

(b)*  •  • 

(9)  See  §  1.881-4  for  additional 
information  that  must  be  reported  on  (or 
attached  to)  Form  5472  relating  to 
conduit  financing  arrangements. 

•  •        *        •        • 

Par.  8.  In  §  1.6038A-3,  paragraphs 
(b)(5)  and  (c)(2)(vii)  are  added  to  read  as 
follows: 

§1.6038A-3    Record  maintenance.    - 

•  •        •        •        * 

(b)*  •  • 

(5)  Records  relating  to  conduit    - 
financing  arrangements.  See  §  1.881-4 
relating  to  conduit  financing 
arrangements. 

(c)*  •  * 

(2)  *   •  * 

(vii)  Records  relating  to  conduit 
financing  arrangements.  See  §  1.881-4 
relating  to  conduit  financing 
arrangements. 

•  •        •        *    -    » 

Par.  9.  Section  1.7701(1)-!  is  a'dded  to 
read  as  follows: 

§1.7701(l)-1    Conduit  financing 
arrangements. 

(a)  Scope.  Section  7701(1)  authorizes 
the  issuance  of  regulations  that 
recharacterize  any  multiple-party 


financing  transaction  as  a  transaction 
qirectly  among  any  two  or  more  of  such 
jarties  where  the  Secretary  determines 
hat  such  recharacterization  is 
tppropriate  to  prevent  avoidance  of  any 
ax  imposed  by  title  26  of  the  United 
states  Code. 

fb)  Regulations  issued  under  authority 
if  section  7701(1).  The  following 
egulations  are  issued  under  the 
luthority  of  section  7701(1)— 

(l)§1.871-l(b)(7); 

(2)  §1.881-3; 

(3)  §1.881-4; 

(4)  §1.1441-3(1); 
(5)§1.1441-7(d); 
(6)§1.6038A-2{fl(12); 
(7)§1.6038A-2(b)(9): 
(8)§1.6038A-3(b)(5);and 
(9)§1.6038A-3(c)(2)(vii). 

largaret  Milner  Richardson. 
Commissioner  of  Internal  Revenue. 
FR  Doc.  94-25403  Filed  10-11-94;  8:48  am) 
I  ILUNG  COOe  4830-01-U 


■NVIRONMENTAL  PROTECTION 
i  AGENCY 

*  0  CFR  Part  70 
I  =RL-5090-2] 

<  Operating  Permits  Program  Interim 
i  ipproval  Criteria 

i  GENCY:  Envirormiental  Protection 
y  Lgency  (EPA). 

CnON:  Extension  of  comment  period 

)r  proposal  to  revise  interim  approval 

( riteria  for  operating  permits  programs. 


i  UMMARV:  On  August  29.  1994,  EPA 
I  roposed  in  the  Federal  Register  (59  FR 
'  4572)  revisions  to  the  interim  approval 
c  riteria  within  the  regulations  in  part  70 
c  f  chapter  I  of  title  40  of  the  Code  of 
I  ederal  Regulations.  The  comment 
I  eriod  provided  in  that  notice  was  30 
(  ays  and  closed  on  September  28. 1994. 
'  bday's  action  extends  that  comment 

1  eriod  an  additional  30  days  until 
C  ictober  28, 1994. 

t  ATES:  Comments  on  the  regulatory 
c  langes  to  the  interim  approval  criteria 
p  roposed  on  August  29, 1994  must  be 
r  iceived  by  October  28. 1994. 
/  DORESSES:  Comments  must  be  mailed 
(  n  duplicate  if  possible)  to:  EPA  Air 
r  ocket  (LE-131),  Attn:  Docket  No.  A- 
g  3-50,  room  M-1500,  Waterside  Mall, 

4  Dl  M  Street  SW,  Washington,  DC 

2  3460. 

F  )R  FURTHER  INFORMATION  CONTACT: 
N  ichaelTrutna  (telephone  91 9/541- 

5  345),  mail  drop  15,  United  States 
E  [ivironmental  Protection  Agency. 
C  ffice  of  Air  Quality  Planning  and 

S  andards.  Air  Quality  Management 


Division,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPt-EMENTARY  INFORMATION:  Part  70 
contains  regulations  requiring  States  to 
develop,  and  submit  to  EPA  for 
approval,  programs  for  issuing  operating 
permits  to  major,  and  certain  other, 
stationary  sources  of  air  pollution.  The 
minimum  elements  of  operating  permits 
programs  are  contained  in  part  70  which 
was  promulgated  on  July  21, 1992  (57 
FR  32250).  If  a  submitted  program  does 
not  fully  meet  the  requirements  of  part 
70,  full  approval  of  the  program  cannot 
be  granted  by  EPA.  If  a  program, 
however,  "substantially  meets"  the 
provisions  of  part  70,  the  program  can 
be  granted  interim  approval  giving  the 
permitting  authority  a  period  of  time  to 
revise  its  program  and  correct 
deficiencies  identified  by  EPA.  Full 
approval  could  then  be  granted  before 
expiration  of  the  interim  approval  and 
possible  application  of  sanctions.  The 
criteria  EPA  will  use  in  determining  if 
a  program  can  be  granted  interim 
approval  are  listed  in  §  70.4(d)  of  the 
part  70  regulations. 

The  August  29, 1994  proposal  would 
change  the  interim  approval  criteria  in 
§  70.4(d)  with  respect  to  the  procedures 
for  revising  operating  permits  to  reflect 
changes  that  are  subject  to 
preconstruction  review  under  programs 
adopted  by  States  pursuant  to  section 
,1 10(a)(2)(C)  of  the  Clean  Air  Act  and 
approved  by  EPA  into  their  State 
Implementation  Plans.  Such  changes  are 
tenhed  "minor  new  source  review 
(NSR)"  changes.  The  EPA  has  solicited 
comment  on  whether  operating  permit 
programs  which  provide  for  adopting 
minor  NSR  changes  into  operating 
permits  through  the  part  70  minor 
permit  modification  process  are 
consistent  with  the  requirements  of  part 
70.  The  part  70  regulations  provide, 
among  other  things,  that  a  change  that 
is  a  "modification  under  any  provision 
of  title  I  of  the  Act"  is  not  eligible  for 
the  minor  permit  modification  process. 
The  Agency  has  solicited  comment  on 
whether  minor  NSR  changes  are 
"modifications  under  any  provision  of 
title  I."  Under  the  proposed  changes  to 
the  interim  approval  criteria.  EPA 
would  be  able  to  grant  interim  approval 
to  operating  permits  programs  that  do 
not  treat  minor  NSR  changes  as  title  I 
modifications,  even  if  EPA  determines 
that  minor  NSR  changes  are  title  I 
modifications.  By  granting  interim 
approval,  EPA  would  be  providing 
permitting  authorities  up  to  18  months 
(i.e.,  the  program  corrections  would  be 
due  to  EPA  at  least  6  months  prior  to 
expiration  of  the  interim  approval 
which  could  be  granted  for  up  to  2 
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years)  to  correct  these  program 
provisions. 

Several  requests  for  an  extension  of 
the  comment  period  on  the  interim 
approval  criteria  notice  were  received 
soon  after  publication  of  the  proposal 
notice.  Because  of  the  significance  of  the 
issues  (e.g.,  the  definition  of  title  I 
modification),  these  commenters  felt  the 
30-day  comment  period  provided  was 
not  long  enough  to  prepare  their 
comments.  In  another  Federal  Register 
document  also  published  on  August  29 
(59  FR  44460),  EPA  has  proposed  to  add 
a  definition  of  title  I  modification  to  the 
part  70  regulations.  That  document 
provides  a  90-day  comment  period. 
However,  EPA  must  resolve  the  issue  of 
the  proper  definition  of  title  I 
modification  in  order  to  complete  the 
interim  approval  criteria  rulemaking, 
since  that  issue  bears  on  the  decision  to 
change  the  criteria  as  proposed.  The 
Agency  is  required  to  begin  making  final 
decisions  on  the  approvability  of  part  70 
programs  in  the  next  several  months,  so 
EPA  must  complete  the  interim 
approval  criteria  rulemaking  soon.  In 
view  of  that  timeframe,  EPA  is 
extending  the  comment  period  on  the 
interim  approval  criteria  rulemaking  by 
30  days,  until  October  28.  Anyone 
wishing  to  submit  comments  on  the 
definition  of  title  I  modification  should 
submit  their  comments  on  that  issue  by 
October  28.  The  Agency  will  make  its 
determination  on  the  title  I  modification 
definition  based  on  comments  received 
on  the  interim  approval  criteria  notice. 
Both  of  the  August  29  proposals  have 
the  same  docket  number  (A-93-50). 

Dated;  October  4. 1994. 
Robert  D.  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  94-25228  Filed  10-13-94:  8:45  am) 
BILUNO  COOE  6S60-SO-l> 


40  CFR  Part  70 
tCO-001;FRL-«090-5] 

Clean  Air  Act  Proposed  Interim 
Approval  of  Operating  Permit  Program; 
State  of  Colorado 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  the  State  of 
Colorado.  Colorado's  Operating  Permits 
Program  was  submitted  for  the  purpose 
of  complying  with  federal  requirements 
which  mandate  that  states  develop,  and 
submit  to  EPA,  programs  for  issuing 


operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  Meriting  by 
November  14, 1994. 

ADDRESSES:  Conunents  on  this  action 
should  be  addressed  to  Laura  Farris. 
8ART-AP,  U.S.  Environmental 
Protection  Agency,  Region  8,  Air 
Programs  Branch,  999  18th  Street.  Suite 
500,  Denver,  Colorado  80202. 

Copies  of  the  State's  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  rule  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agencv, 
Region  8,  999  18th  Street,  suite  500. 
Denver,  Colorado  80202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris,  (303)  294-7539. 

SUPPLEMENTARY  INFORMATION: 
I.  Background  and  Purpose 

Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (1990), 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  state  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  state  operating 
permits  programs  (see  57  FR  32250  (July 
21,  1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70.  Title  V  requires  states  to  develop, 
and  submit  to  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Based  on  a  material  change 
to  the  State's  submittal,  which  consisted 
of  a  revised  permit  fee  demonstration, 
the  EPA  is  extending  the  review  period 
for  an  additional  3  months.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70,  EPA 
may  grant  the  program  interim  approval 
for  a  period  of  up  to  2  years.  If  EPA  has 
not  fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must' 
establish  and  implement  a  Federal 
program. 


II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

The  Governor  of  Colorado  submitted 
an  administratively  complete  Title  V 
Operating  Permit  Program  (PROGRAM) 
for  the  State  of  Colorado  on  November 
5, 1993.  EPA  deemed  the  PROGRAM 
administratively  complete  in  a  letter  to 
the  Governor  dated  December  28, 1993. 
The  PROGRAM  submittal  includes  a 
legal  opinion  ft-om  the  Attorney  General 
of  Colorado  stating  that  the  laws  of  the 
State  provide  adequate  legal  authority  to 
carry  out  all  aspects  of  the  PROGRAM, 
and  a  description  of  how  the  State 
intends  to  implement  the  PROGRAM. 
The  submittal  additionally  contains 
evidence  of  proper  adoption  of  the 
Program  regulations,  application  and 
permit  forms,  a  transition  plan,  and  a 
permit  fee  demonstration. 

2.  Regulations  and  Program 
Implementation 

The  Colorado  PROGRAM,  including 
the  operating  permit  regulation  (part  C 
of  Regulation  No.  3),  substantially  meets 
the  requirements  of  40  CFR  70.2  and 
70.3  with  respect  to  apphcability; 
§§  70.4,  70.5.  and  70.6  with  respect  to 
permit  content  including  op>erational 
flexibility;  §  70.5  with  respect  to 
complete  application  forms  and  criteria 
which  define  insignificant  activities; 
§  70.7  with  respect  to  public 
participation  and  minor  permit 
modifications;  and  §  70.11  with  respect 
to  requirements  for  enforcement 
authority. 

Section  lI.E.  of  part  C  of  Regulation  3 
lists  the  insignificant  activities  that 
sources  do  not  have  to  include  in  their 
operating  permit  application.  This  list 
includes  emission  thresholds  for  criteria 
pollutants  in  nonattainment  areas  (less 
than  one  ton  per  year),  criteria 
pollutants  in  attainment  areas  (less  than 
two  tons  per  year);  lead  (less  than  100 
pounds  per  year);  non-criteria  pollutants 
(less  than  the  de  minimis  levels 
determined  by  the  method  set  forth  in 
Appendix  A  of  Regulation  3);  as  well  as 
other  specific  activities  and  sources 
which  are  considered  to  be  insignificant 
activities.  Section  n.E.  states  that 
sources  may  not  use  any  insignificant 
activity  exemptions  from  the  list  to 
avoid  any  applicable  requirements. 

Part  70  of  the  operating  permits 
regulations  requires  prompt  reporting  of 
deviations  from  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  "prompt"  in  relation  to  the 
degree  and  type  of  deviation  fikely  tci 
occur  and  the  applicable  requirements. 
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Although  the  peimit  program  . 
regulations  shoiild  define  "prompt"  for 
purposes  of  administrative  efficiency 
and  clarity,  an  acceptable  alternative  is 
to  define  "prompt"  in  each  individual 
permit.  The  EPA  believes  that  "prompt" 
should  generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 
semianntial  reporting  requirement, 
given  Art  this  is  a  distinct  reporting 
obligation  under  §  70.6(a)(3]{iii)(A). 
Where  "prompt"  is  defined  in  the 
individual  permit  but  not  in  the 
program  regulations,  EPA  may  veto 
permits  thrt  do  not  contain  sufficiently 
prompt  reporting  of  deviations. 
Colorado's  PROGRAM,  in  section 
V.C.7.b  of  part  C  of  Regulation  3.  states 
that  "prompt"  will  be  defined  in  each 
individual  permit,  depending  on  the 
type  and  d^ree  of  deviation  likely  to 
occur  and  the  applicable  requirements; 
however,  "prompt"  reporting  will  be 
required  at  least  every  six  months, 
except  as  otherwise  specified  by  the 
State  in  dm  permit. 

Colorado  State  law  does  not  authorize 
variances  frcm  Clear  Air  Act 
requirements.  Additionally,  the 
Attorney  General's  opinion  that  was 
part  of  the  PROGRAM  submittal  states 
that  the  State  will  not  authorize  the 
granting  of  a  variance  from  an 
applicable  requirement  or  from  the 
terms  of  an  operating  permit. 

Comments  noting  deficiencies  in  the 
Colorado  PROC^IAM  were  sent  to  the 
State  in  a  letter  dated  April  8, 1994.  The 
deficiencies  vren  segregated  into  those 
that  require  corrective  action  prior  to 
interim  PROGRAM  approval,  and  those 
that  require  corrective  action  prior  to 
final  PROGRAM  approval.  The  State 
committed  to  address  the  deficiencies 
that  require  corrective  action  prior  to 
interim  PROC^IAM  approval  in  a  letter 
dated  May  12, 1994.  and  subsequently 
held  a  public  hearing  to  consider  and 
finalize  these  changes  on  August  18, 
1994.  EPA  has  reviewed  these  changes 
and  has  determined  that  they  are 
adequate  to  allow  for  interim  approval. 
One  issue  noted  in  the  April  8th  letter 
related  to  iasignificant  activities 
requires  further  corrective  action  prior 
to  full  PROGRAM  approval  as  follows: 
The  State  must  revise  its  administrative 
process  ia  section  II.D.5  of  part  A  of 
Regulation  3,  for  adding  additional- 
exemptions  to  the  insignificant 
activities  list,  to  require  approval  by  the 


J  PA  of  any  new  exemptions  before  such 
(  xemptions  can  be  utilized  liy  a  source. 
1  in  additional  deficiency  that  requires 
Corrective  action  prior  to  full 

iRCXJRAM  approval  regarding  the 
nplementation  of  section  112(r)  of  the 
ct  is  addressed  in  section  4.a  below, 
efw  to  the  technical  support  document 
i  ccompanying  this  rulemaking  for  a 
<  etailed  explanation  of  each  comment 
I  nd  the  State's  corrective  actions. 

1994  Colorado  Senate  Bill  94-139, 
I  ow  codified  at  section  13-25-126.5  of 
t  le  Colorado  Revised  Statutes,  contains 
i  n  "environmental  self-evaluation 
I  rivilege**  which  prevents  the 
e  dmission  of  voluntary  environmental 
a  udit  reports  as  evidence  in  any  civil, 
c  riminal  or  administrative  proceeding, 
\  rith  certain  exceptions.  It  is  not  clear  at 
t  lis  time  what  effect,  if  any.  this 
I  rivilege  might  have  on  title  V 
e  aforcement  actions.  In  addition.  EPA  is 
c  urrently  establishing  a  national 
p  osition  regarding  EPA  approval  of 
e  ivironmental  programs  in  States  which 
a  iopt  statutes  that  confer  an  evidentiary 
F  rivilege  for  environmental  audit 
r  sports.  The  EPA  regards  Senate  Bill  94- 
1 39  as  wholly  external  to  the  program 
s  ibmitted  for  approval  under  part  70, 
a  id  consequently  proposes  to  take  no 
a  :tion  on  this  provision  of  State  law.  If, 
c  uring  PROGRAM  implementation,  EPA 
c  eteimines  that  this  provision  interferes 
V  ith  Colorado's  enforcement 
r  isponsibilities  imder  part  70,  EPA  will 
consider  this  groimds  for  withdrawing 
P  lOGRAM  approval  in  accordance  with 
4  )CFR  section  70.1Q(c). 

3  Permit  Fee  Demonstration 

The  Colorado  PROGRAM  included  an 
iginal  fee  structure  that  set  fees  below 
tie  presumptive  minimum  set  in  part 
~n.  Specific  fee  provisions  included 
7.23  per  ton  fee  for  regulated  air 
)Uutants  for  fiscal  year  1994,  to  be 
increased  on  an  annual  basis  to  $22.17 
ii  fiscal  year  1995,  $27.01  in  fiscal  year 
1  )96  and  $28.30  in  fiscal  year  1997;  an 
a  Iditional  fee  of  $100  per  ton  for 
hazardous  air  pollutants  (HAPs), 
it  icluding  ozone  depleting  substances, 
f<  r  fiscal  year  1994  and  thereafter;  a 
p  jnnit  application  processing  fee  of  $50 
p  IT  hour;  and  a  fee  of  $100  to 
a  ;company  air  pollution  emission 
n  )tices  required  of  new,  modified  and 
e  asting  sources  by  the  State  which 
must  be  renewed  every  five  years  (fees 
v*iill  not  be  charged  on  emissions 
eiceeding  4,000  tons  pa  year  per 
p  lUutant  at  a  source).  Because 
G  )lorado's  estimated  aggregate  fee  per 
tcin  (i.e.  total  revenues  divided  by 
annual  tons  of  emissions  subject  to  fees) 
VM  as  bekmr  the  presumptive  Tnir^jniiim 
s<  t  in  part  70,  it  was  necessary  for  the 


State  to  include  a  permit  fee 
demonstration  in  their  PROGRAM 
submittal. 

Legislation  recently  adopted  by  the 
Colorado  Legislature  (SB  217)  reduced 
the  per  ton  fee  for  regulated  air 
pollutants.  After  careful  review,  the 
State  has  determined  that  these  fees 
would  support  the  Colorado  PROGRAM 
costs  as  required  by  40  CFR  part  70.9fa). 
Subsequently,  the  State  submitted  a 
material  change  to  their  original 
PROGRAM  submittal  on  July  27, 1994. 
which  consisted  of  a  revised  permit  fee 
demonstration  and  addressed  how  the 
State  will  adjust  to  the  new  fees  set  in 
SB  217  and  adequately  fund  the 
operation  of  the  Colorado  PROGRAM. 
The  revised  permit  fee  demonstration 
also  included  a  workload  analysis 
which  estimated  the  annual  cost  of 
nmning  the  PROGRAM  to  be  $1 .87 
million  for  fiscal  year  1994/1995;  and  a 
new  fee  structure  that  consists  of  a  $9.02 
per  ton  fee  for  regulated  air  pollutants 
for  fiscal  year  1994,  to  be  increased  on 
an  annual  basis  to  $10.87  in  fiscal  year 
1995,  $13.66  in  fiscal  year  1996  and 
$11.58  in  fiscal  year  1997;  with  the 
additional  HAP  and  permit  application 
processing  fees  given  above. 

Upon  review  of  the  revised  permit  fee 
demonstration,  the  EPA  noted  the 
following  concern  (which  is  not  a 
disapproval  issue  at  this  time): 
Although  the  Colorado  Legislature  gives 
the  State  the  authority  to  assess  and 
collect  annual  permit  fees  in  an  amount 
sufficient  to  cover  all  reasonable  direct 
and  indirect  costs  of  the  PROGRAM  for 
a  two  year  period  of  time,  the  State  must 
authorize  an  increase  in  the  spending  of 
such  fees  for  title  V  activities  annually. 
If  such  an  increase  in  spending 
authority  is  not  granted,  and  the  State  is 
not  able  to  fiind  all  the  costs  of  the 
PROGRAM,  the  EPA  would  be  required 
to  disapprove  or  withdraw  the  part  70 
program,  impose  sanctions,  and 
implement  a  federal  permitting 
program. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  commitments  for 
section  112  implementation.  Colorado 
has  demonstrated  in  its  PROGRAM 
submittal  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit 
This  legal  authority  is  contained  in 
Colorado's  enabling  legislation  and  in 
regulatory  {wovisions  defining 
"applicable  requirements"  and  stating 
that  the  permit  must  incorporate  all 
apphcable  requirements.  O'A  has 
determined  that  this  legal  authority  is 
sufficient  to  allow  Colorado  to  issue 
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permits  that  assure  compliance  with  ail 
section  112  requirements. 

EPA  is  interpreting  the  above  legal 
authority  to  mean  that  Colorado  is  able 
to  carry  out  all  section  112  activities.  - 
However,  the  following  areas  of  concern 
have  been  identified  in  the  Colorado 
PROGRAM:  The  Colorado  Air  Quality 
Control  Act  (25-7-109.6(5))  states  that 
implementation  and  effectiveness  of  an 
accidental  release  prevention  program, 
required  under  section  112(r)  of  the  Act, 
is  contingent  on  the  receipt  of  federal 
funding.  This  condition  is  unacceptable 
since  the  State  cannot  put  a  condition 
on  a  specific  requirement  mandated 
through  EPA  rulemaking.  Section  25-7- 
109.6(5)  of  the  Colorado  Air  Quality 
Control  Act  must  be  revised  before  full 
PROGRAM  approval  can  be  granted.  An 
additional  concern  lies  in  the  definition 
of  applicable  requirement  in  section 
I.B.9.  of  part  A  of  Regulation  3  which 
excludes  the  contents  of  any  risk 
management  plan,  and  in  section  V.C.I 7 
of  part  C  of  Regulation  3  which  specifies 
f  hat  the  contents  of  risk  management 
plans  shall  not  be  incorporated  into 
operating  permits.  Although  the 
contents  of  risk  management  plans  are 
not  an  apphcable  requirement  at  this 
time  that  must  be  incorporated  into 
operating  permits,  section  112(r) 
rulemaking  is  ongoing  in  an  effort  to 
define  the  requirements.  Changes  to  the 
PROGRAM  may  be  necessary  in  the 
future  to  comply  with  any  new  or 
supplemental  rulemaking  concerning 
section  112(r). 

For  further  rationale  on  this 
interpretation,  please  refer  to  the 
Technical  Support  Document 
accompanying  this  rulemaking  and  the 
April  13, 1993  guidance  memorandum 
titled  "Title  V  Program  Approval 
Criteria  for  Section  112  Activities." 
signed  by  John  Seitz. 

b.  Implementation  of  112(g)  upon 
program  approval.  As  a  condition  of 
approval  of  the  part  70  PROGRAM. 
Colorado  is  required  to  implement 
section  112(g)  of  the  Act  from  the 
effective  date  of  the  part  70  PROGRAM. 
Imposition  of  case-by-case 
determinations  of  maximum  achievable 
control  technology  (MACT)  or  offsets 
under  section  112(g)  will  require  the  use 
of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-specific  basis.  The  EPA  is 
proposing  to  approve  Colorado's 
preconstruction  permitting  program 
found  in  Regulation  3,  part  B  under  the 
authority  of  title  V  and  part  70  solely  for 
the  pxu-pose  of  implementing  section 
112(g)  during  the  transition  period 
between  title  V  approval  and  adoption 
of  a  State  rule  implementing  EPA's 
section  112(g)  regulations.  EPA  believes 


this  approval  is  necessary  so  that 
Colorado  has  a  mechanism  in  place  to 
establish  federally  enforceable 
restrictions  for  section  112(g)  purposes 
from  the  date  of  part  70  approval. 
Section  112(1)  provides  statutory 
authority  for  approval  for  the  use  of 
State  air  programs  to  implement  section 
112(g).  and  title  V  and  section  112(g) 
provide  authority  for  this  limited 
approval  because  of  the  direct  linkage 
between  implementation  of  section 
112(g)  and  title  V.  The  scope  of  this 
approval  is  narrowly  limited  to  section 
1 12(g),  and  does  not  confer  or  imply 
approval  for  purposes  of  any  other 
provision  under  the  Act.  If  Colorado 
does  not  wish  to  implement  section 
112(g)  through  its  preconstruction 
permit  program  and  can  demonstrate 
that  an  alternative  means  of 
implementing  section  112(g)  exists,  the 
EPA  may.  in  the  final  action  approving 
Colorado's  PROGRAM,  approve  the 
alternative  instead.  To  the  extent 
Colorado  does  not  have  the  authority  to 
regulate  HAPs  through  existing  State 
law,  the  State  may  disallow 
modifications  during  the  transition 
period. 

This  approval  is  for  an  interim  period 
only,  until  such  time  as  the  State  is  able 
to  adopt  regulations  consistent  with  any 
regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly. 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
112(g)  regulations  so  that  Colorado, 
acting  expeditiously,  vdll  be  able  to 
adopt  regulations  consistent  with  the 
section  112(g)  regulations.  The  EPA  is 
proposing  here  to  limit  the  duration  of 
this  approval  to  12  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations.  Comment  is  solicited  on 
whether  12  months  is  an  appropriate 
period  considering  Colorado's 
procedures  for  adoption  of  federal 
regulations. 

c.  Pro-am  for  straight  delegation  of 
section  112  standards.  Requirements  for 
approval,  specified  in  40  CFR  §  70  4(b), 
encompa!>s  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  General 
Provisions  Subpart  A  and  standards  as 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(5) 
requires  that  the  State's  PROGRAM 
contain  adequate  authorities,  adequate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  under  part 
70.  Therefore,  the  EPA  is  also  proposing 
to  grant  approval  under  section  112(1)(5) 
and  40  CFR  Part  63.91  of  the  State's 
program  for  receiving  delegation  of 
section  112  standards  that  are 


unchanged  from  the  Federal  standards 
as  promulgated.  Colorado  has  informed 
EPA  that  it  intends  to  accept  delegation 
of  section  112  standards  through  a 
combination  of  case-by-case  rulemaking 
and  incorporation  by  reference.  This 
program  applies  to  both  existing  and 
future  standards  but  is  limited  to 
sources  covered  by  the  part  70  program. 

The  radionuclide  national  emission 
standard  for  HAPs  (NESHAP)  is  a 
section  112  regulation  and  therefore, 
also  an  applicable  requirement  under 
the  State  PROGRAM.  Sources  which  are 
currently  defined  as  part  70  sources  and 
emit  radionuclides  are  subject  to  federal 
radionuclide  standards.  Additionally, 
sources  which  are  not  currently  part  70 
sources  may  be  defined  as  major  sources 
under  forthcoming  federal  radionuclide 
regulations.  The  EPA  will  work  with  the 
State  in  the  development  of  its 
radionuclide  program  to  ensure  thai 
permits  are  issued  in  a  timely  manner. 

d.  Program  for  implementing  title  IV 
of  the  Act.  Colorado's  PROGRAM 
contains  adequate  authority  to  issue 
permits  which  reflect  the  requirements 
of  Title  IV  of  the  Act,  and  commits  to 
adopt  the  rules  and  requirements 
promulgated  by  EPA  to  implement  an 
acid  rain  program  through  the  title  V 
permit. 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  the  State  of 
Colorado  on  November  5, 1993.  The 
State  must  make  the  following  changes, 
as  discussed  above,  to  receive  full 
PROGRAM  approval:  (1)  The  State  must 
revise  its  administrative  process  in 
section  II.D.5  of  part  A  of  Regulation  3. 
for  adding  additional  exemptions  to  the 
insignificant  activities  list,  to  require 
approval  by  the  EPA  of  any  new 
exemptions  before  such  exemptions  can 
be  utilized  by  a  source.  (2)  The  State 
must  revise  the  Colorado  Air  Quality 
ConU-ol  Act  (25-7-109.6(5))  to  remove 
the  condition  that  an  accidental  release 
prevention  program  will  only  be 
implemented  if  federal  funds  are 
available.  Evidence  of  these  statutory 
and  regulatory  revisions  must  be 
submitted  to  the  EPA  within  18  months 
of  the  EPA's  interim  approval  of  the 
Colorado  PROGRAM. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period,  the  State  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  EPA  is  not  obligated  to 
promulgate  a  Federal  permits  program 
in  the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
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standing  with  respect  to  part  70,  and  the 
one  year  time  period  for  submittal  of 
permit  applicadons  by  subject  sources 
begins  upon  interim  approval,  as  does 
the  three  year  time  period  for  processing 
the  initial  permit  apphcations. 

The  EPA  is  proposing  to  disapprove 
the  operating  permits  program 
submitted  by  Colorado  if  the  specified 
changes  are  not  made  within  18  months 
of  the  effective  date  of  final  interim 
approval.  If  promulgated,  this 
disapproval  would  constitute  a 
disapproval  under  section  502(d)  of  the 
Act  (see  generally  57  FR  32253-54).  As 
provided  under  section  502(d)(1)  of  the 
Act,  Colorado  would  have  up  to  180 
days  from  the  date  of  EPA's  notification 
of  disapproval  to  the  Governor  of 
Colorado  to  revise  and  resubmit  the 
PROGRAM.  The  EPA  will  apply 
sanctions  to  Colorado  if  the  Governor 
fails  to  submit  a  corrected  PROGRAM 
within  18  months  following  EP.A 
disapproval  of  the  PROGRAM.  If  the 
State  has  not  come  into  compliance 
within  6  months  after  EPA  applies  the 
first  sanction,  a  second  sanction  is 
required.  In  addition,  discretionary 
sanctions  may  be  apphed  any  time^ 
during  the  18-mondi  period  following 
PROGRAM  disapproval.  If  the  State  has 
not  received  full  PROGRAM  approval 
within  two  years  after  final  interim 
PROGRAM  approval,  the  EPA  must 
promulgate,  administer,  and  enforce  a 
Federal  permits  program  for  the  State. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  Part  63.91 
of  the  State's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  rule.  Copies 
of  the  State's  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  a  docket  maintained.at  the 
EPA  Regional  OfBce.  The  docket  is  an 
organized  and  complete  file  of  all  the 


i  iformation  submitted  to,  or  otherwise 
c  onsideied  by,  EPA  in  the  development 
c  f  this  proposed  rulemaking-  The 
I  rincipal  purposes  of  the  docket  are: 

(1)  "To  allow  interested  parties  a 

I  leans  to  identify  and  locate  documents 
s  3  that  they  can  effectively  participate 
i  1  the  rulemaking  process,  and 

(2)  To  serve  as  the  record  in  case  of 
jtdicial  review.  The  EPA  will  consider 
a  ay  comments  received  by  November 

1  4,  1994. 


I 


.  Executive  Order  12866 


The  Office  of  Management  and  Budget 
1:  as  exempted  this  action  from  Executive 
Qrder  12866  review. 

Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
c  '  the  Act  do  not  create  any  new 
r  ^quirements,  but  simply  address 

0  jerating  permits  programs  submitted 
ti »  satisfy  the  requirements  of  40  CFR 
p  art  70.  Because  this  action  does  not 

ii  npose  any  new  requirements,  it  does 
r  at  have  a  significant  impact  on  a 
s  ibstantial  number  of  small  entities. 

1  ist  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
/  dministrative  practice  and  procedure, 
/  ir  pollution  control.  Intergovernmental 
ri  ilations.  Operating  permits.  Reporting 
a  id  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-76719. 

Dated:  September  30, 1994. 
Jlck  W.  McGraw, 
/  cting  Regional  Administrator. 
1  R  Doc.  94-25388  Filed  10-13-94;  8:45  am] 
B  LUNQ-COOE  eS80-6a-P 


4p  CFR  Part  82 

[\  RL-5087-61 

F  rotection  of  Stratospheric  Ozone 

A  jENCY:  Environmental  Protection 
A gency. 

A  mON:  Proposed  rule. 


S  JMMARY:  This  document  proposes  to 
a  locate  potential  production 
a  lowances  to  producers  who  have 
h  iseline  allowances  for  the  production 
0  methyl  bromide.  These  potential 
p  'oduction  allowances  would  be 
il  tended  solely  for  the  production  of 
n  ethyl  bromide  for  export  to  Article  5 
countries,  as  defined  under  Article  5  of 
e  Montreal  Protocol  on  Substances 
at  Deplete  the  Ozone  Layer.  In 
afting  the  accelerated  phaseout  rule, 
ich  was  published  in  the  Federal 
RIegister  on  December  10, 1993,  the 
Ajgency  inadvertently  omitted  methyl 
bi'omide  from  the  list  of  chemicals-for 


which  potential  production  allowances 
were  granted.  Today's  action  proposes 
an  allocation  of  potential  production 
allowances  for  all  control  periods 
begiiming  January  1, 1994,  and  ending 
before  January  1,  2001,  equal  to  10 
percent  of  a  company's  baseline 
production  allowances.  The  Agency 
may  propose  potential  production 
allowances  for  methyl  bromide  for 
control  periods  after  January  1,  2001 ,  at 
a  later  date. 

DATES'  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  November  14, 1994,  unless  a 
public  hearing  is  requested.  In  the  case 
where  a  public  hearing  is  requested,  the 
public  hearing  will  be  scheduled  on 
October  31, 1994.  Comments  must  then 
be  received  on  or  before  30  days 
following  the  public  hearing.  Any  party 
requesting  a  public  hearing  must  notify 
the  contact  person  listed  below  by 
October  24, 1994.  Inquiries  regarding  a 
public  hearing  should  be  directed  to  the 
Stratospheric  Ozone  Information 
Hotline  at  1-800-296-1996. 
ADDRESSES:  Comments  on  this  proposed 
rulemaking  should  be  submitted  in 
duplicate  (two  copies)  to:  Air  Docket 
No.  A-92-13,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S\V.. 
room  M-1500,  Washington,  DC  20460. 

Materials  relevant  to  this  proposed 
rulemaking  are  contained  in  Docket  No. 
A-92-13.  The  Docket  is  located  in  room 
M-1500,  First  Floor.  Waterside  Mall  at 
the  address  above.  The  materials  may  be 
inspected  from  8  a.m.  imtil  4  p.m. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  by  EPA  for  copying 
the  docket. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Land,  Program  Implementation  Branch, 
Stratospheric  Protection  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205J).  401  M  Street, 
SW.,  Washington,  DC  20460,  (202)  233- 
9185.  The  Stratospheric  Ozone  Hotline 
at  1-800-296-1996  can  also  be 
contacted  for  further  information. 

I.  Background 

When  Parties  to  the  Montreal  Protocol 
on  Substances  that  Deplete  the  Ozone 
Layer  (the  Protocol)  first  met  in  1987. 
they  agreed  to  allow  additional 
production  of  controlled  substances  for 
developing  countries  beyond  the  levels 
being  set  for  the  developed  countries. 
The  United  States,  as  well  as  other 
Parties  to  the  Protocol,  recognized  the 
need  to  continue  to  supply  controlled 
substances  to  developing  countries 
during  the  period  of  scheduled 
reductions  and  for  a  limited  time  after 
the  phaseout  of  production  of  controlled 
substances.  In  Article  2H  of  the 
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Protocol,  the  Parties  agreed  to  allow 
production  after  the  phaseout  occurred. 
Under  Article  5  of  the  Protocol, 
developing  countries  are  defined  as 
Parties  to  the  Protocol  consuming  less 
than  0.3  kilograms  per  capita  of  class  I, 
Group  I  and  II  controlled  substances. 
These  Article  5  countries  ha\  e  Limited, 
resources  to  adopt  alternative 
technologies  to  replace  the  phased  out 
controlled  substances.  To  ensure  that 
such  countries  do  not  purchase  the 
technologies  to  produce  controlled     . 
substances  and  olhen\'ise  bypass 
controls  on  controlled  substances,  the 
Parties  to  the  Protocol  agreed  to  provide 
a  set-aside  level  of  production  for 
Article  5  cpxmtries.  Article  5  countries 
must  ensure  that  these  imported 
controlled  substances  are  used  to  meet 
basic  domestic  needs. 

The  Environmental  Protection  Agency 
(EPA)  implements  a  program 
domestically  that  limits  and  monitors 
production  and  conbumption  of 
controlled  substances,  including  methyl 
bromide.  Production  for  Article  5 
countries  in  the  United  States  is 
monitored  by  allocating  potential 
production  allowances  to  those 
companies  that  have  baseline 
production  allowances.  Since  1989.  EPA 
has  allocated  potential  production 
allowances  equal  to  10  percent  of 
baseline  production  allowances  for 
specific  controlled  substances.  Upon  the 
complete  phaseout  of  a  controlled 
substance,  and  until  10  years  after  the 
phaseout,  companies  are  allocated  up  to 
15  percent  of  their  production  baseline 
for  export  to  Article  5  countries.  EPA 
grants  authorization  to  convert  potential 
production  allowances  to  production 
allowances  to  producers  once  they  have 
exported  to  an  Article  5  country.  The 
July  30, 1992  Federal  Register 
document  (57  FR  33754)  as  well  as  the 
December  10, 1993  Federal  Register 
document  (58  FR  65018)  explain  these 
controls,  as  well  as  the  recordkeeping 
and  reporting  required  for  such 
transactions.  The  specific  provisions 
governing  production  for,  and  export  to, 
Article  5  countries  are  in  §§  82.9  and 
82.11.  Appendix  D  of  subpart  A  of  40 
CFR  part  82  contains  a  listing  of  Article 
5  countries.  ■ 

II.  Need  To  Allocate  Methyl  Bromide 
Production  Allowances 

In  the  December  10, 1993  publication 
of  the  accelerated  phaseout  (58  FR 
65018)  adding  methyl  bromide  to  list  of 
class  I  controlled  substances,  the 


'  EPA  is  drafting  proposed  dmendments  to  the 
accelerated  phasaout  rule  that  will  malie  minor 
aiijustmenls  to  the  provisions  for  exports  to  Article 
5  counttiet. 

i 


Agency  inadvertently  neglected  to  also 
allocate  potential  production 
allowances  for  methyl  bromide.  At  the 
time  of  proposal,  the  Agency  focused  on 
the  level  of  control  of  methyl  bromide 
and  its  phaseout,  but  inadvertently 
failed  to  propose  additional  production 
of  methyl  bromide  for  Article  5 
countries.  Due  to  this  oversight,  EPA  is 
proposing  through  this  Notice  to  grant 
potential  production  allowances  to 
methyl  bromide  producers  equal  to  10 
percent  of  their  baseline  allowances 
beginning  in  the  current  control  period 
(which  began  January  1, 1994).  As  with 
other  controlled  substances,  the  10 
percent  level  of  production  for  Article  5 
countries  would  continue  until  the 
effective  date  of  the  phaseout  of 
production  of  the  substance,  in  this    ■ 
case,  until  January  1,  2001,  for  methyl 
bromide.  Section  602(d)  of  the  CAA 
establishes  the  phaseout  date  for  methyl 
bromide  by  stating  that  production  may 
not  extend  beyond,  "a  date  more  that 
seven  years  after  January  1  of  the  year 
after  the  year  in  which  the  substance  is 
added  to  the  list  of  class  I  substances." 
With  this  proposal.  EPA  is  reserving 
action  in  allocating  potential  production 
allowances  for  control  periods  starting 
with  January  1.  2001.  and  beyond. 

III.  Legal  Authority 

EPA  believes  that  it  has  the  authority, 
under  both  the  Montreal  Protocol  and 
Section  604  (e)  of  the  Clean  Air  Act 
Amendments  of  1990  (CAA)  to  allow 
increased  production  of  methyl  bromide 
for  export  to  Article  5  countries  for  the 
control  periods  from  1994  to  the  end  of 
2000.  The  Parties  to  the  Protocol,  in  the 
Fourth  Meeting  in  Copenhagen,  agreed 
to  list  methyl  bromide  as  a  class  I 
substance.  The  CAA  requires  EPA  to 
phase  out  any  newly-listed  substances 
seven  years  a^^er  January  1  of  the  year 
following  the  year  in  which  the 
chemical  was  listed.  In  following  the 
mandate  of  the  CAA.  methyl  bromide  is 
phased  out  in  the  United  States  by 
January  1,  2001.  The  December  10,  1993 
final  rule  incorporates  such  a  phaseout 
of  methyl  bromide  and  on  December  30, 
1993,  EPA  allocated  baseUne  production 
and  consumption  allowances  for  methyl 
bromide. 

Both  the  Protocol  and  the  CAA  allow 
persons  with  baseline  production 
allowances  to  produce  an  additional  10 
percent  for  export  to  Article  5  countries. 
As  discussed  earlier,  in  Article  2H  of  the 
Protocol,  the  Parties  agreed  to  permit 
continued  production  of  up  to  10 
percent  of  baseline  levels  of  controlled 
substances  for  e}q>ort  to  Article  5 
countries.  The  CAA  also  authorizes 
continued  production  for  such 


purposes.  CAA  section  604(e) 
(Developing  Countries)  states: 

(1)  Exception.— Notwithstanding  the 
phase-out  and  termination  of 
production  required  under  subsections 
(a)  and  (b),  the  Administrator,  after 
notice  and  opportunity  for  public 
comment  may.  consistent  with  the 
Montreal  Protocol,  authorize  the 
production  of  limited  quantities  of  a 
class  I  substance  in  excess  of  the 
amounts  otherwise  allowable  under 
subsection  (a)  or  (b).  or  both,  solely  for 
export  to,  and  use  in,  developing 
countries  that  are  Parties  to  the 
Montreal  Protocol  and  are  operating 
under  article  5  of  such  Protocol.  Any 
production  authorized  under  this 
paragraph  shall  be  solely  for  purposes  of 
satisf\ing  the  basic  domestic  needs  of 
such  countries. 

(2)  Cap  on  Exception. — (A)  Under  no 
circumstances  may  the  authority  set 
forth  in  paragraph  (1)  be  applied  to 
authorize  any  person  to  produce  a  class 
I  substance  in  any  year  for  which  a 
production  percentage  is  specified  in 
Table  2  of  subsection  (a)  in  an  annual 
quantity  greater  than  the  specified 
percentage,  plus  an  amoimt  equal  to  10 
percent  of  the  amount  produced  bv  such 
person  in  the  baseline  year. 

Section  604(e)(1)  authorizes  the 
production  of  limited  quantities  of  a 
class  I  substance  in  excess  of  the 
amounts  otherwise  allowable  "under 
subsection  (a)  or  (b)."  In  the  case  of 
methyl  bromide,  the  production 
reductions  and  phaseout  schedules 
listed  in  subsection  (a)  and  (b)  have 
been  modifed  according  to  section 
602(d)  to  require  a  freeze  at  1994 
production  levels  for  methyl  bromide 
until  January  1.  2001,  at  which  time 
methyl  bromide  may  no  longer  be 
produced.  Thus,  sections  604(e)(1)  &  (2), 
as  applied  to  methyl  bromide,  authorize 
additional  production  equal  to  10  'i  of 
1994  baseline  allowances  solely  for 
export  to  Article  5  countries  until  the 
year  in  which  methyl  bromide  is  phased 
out. 

The  Clean  Air  Act  Amendments 
anticipated  the  need  to  continue  to 
supply  controlled  substances  to  Article 
5  countries  despite  the  freeze  and  the 
eventual  eUmination  of  production  and 
consumption  of  these  chemicals. 
Section  604(e)  allows  for  this 
production,  provided  it  is  consistent 
with  the  Montreal  Protocol. 
Accordingly,  EPA  allocated  potential 
production  allowances  for  class  I 
substances  in  the  December  10. 1993 
final  rule.  The  authority  to  allocate  such 
allowances  applied  to  the  newly-listed 
methyl  bromide.  However,  due  to  an 
oversight,  methyl  bromide  was  not 
included  in  the  hst  of  chemicals  for 
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which  potential  production  allowances 
were  granted. 

IV.  Proposed  Production  Levels 

EPA  proposes  that  companies  that 
produced  methyl  bromide  in  1991  be 
allowed  to  produce  up  to  10  percent  of 
their  baseline  allowances  for  Article  5 
countries  for  the  control  periods  starting 
January  1. 1994.  and  ending  before 
January  1.  2001.  EPA  is  setting  the  level 
at  10  percent  to  be  consistent  with 
Article  2H  of  the  Montreal  Protocol,  and 
to  be  consistent  with  the  approach  used 
for  all  Class  I  controlled  substances 
except  for  Group  Vll,  the 
hydrobromofluorocarbons  (no 
additional  production  for  Article  5 
countriesis  granted  under  the  Protocol 
for  these  chemicals). 

Although  EPA  considered  setting  the 
level  of  additional  production  at  less 
than  10  percent,  EPA  believes  that  a 
more  stringent  level  would  be 
disadvantageous  to  U.S.  producers,  with 
no  added  environmental  benefit.  If  U.S. 
companies  were  limited  to  additional 
production  of  less  than  10  percent  for 
export  to  Article  5  countries,  producers 
from  other  countries  would  easily  meet 
the  existing  demand  of  Article  5 
countries.  In  other  words,  the  total 
potential  supply  that  the  Protocol 
allows  all  developed  countries  to 
produce  for  Article  5  countries  is  much 
greater  than  the  demand  of  all  the 
developing  countries  that  are  Parties  to 
the  Protocol.  Thus,  if  U.S.  companies  do 
not  produce  the  methyl  bromide  for 
Article  5  countries,  another  Party  will. 
Since  the  same  amount  of  methyl 
bromide  will  be  consumed  by  the 
developing  countries,  whether  the  U.S. 
or  another  Party  produces  it,  a  U.S. 
reduction  in  the  percent  of  additional 
production  would  have  no 
environmental  impact. 

EPA  believes  it  is  important  that  the 
network  of  United  States  exports  of 
methyl  bromide  be  maintained  in  order 
to  continue  market  contacts.  EPA 
presumes  that  United  States  producers 
will  be  leaders  in  developing  alternative 
pesticides  to  methyl  bromide.  EPA 
believes  that  it  is  U.S.  producers-of 
methyl  bromide  who  will  quickly 
develop  alternative  pesticide  practices, 
and  therefore  provide  Article  5 
countries  with  the  alternatives 
necessary  to  eliminate  the  use  of  this 
controlled  substance.  The  current 
international  sales  networks  of  U.S. 
methyl  bromide  producers  will  serve  as 
a  conduit  for  disseminating  to  Article  5 
countries  alternatives  to  methyl  bromide 
once  they  are  developed. 

In  today's  rule.  EPA  clarifies  that 
under  the  current  regulations,  the 
production  allowances  for  Article  5 
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:ountries  may  be  retroactive  to  the 
leginning  of  the  control  period  starting 
anuary  1.  1994.  The  current  regulations 
efer  to  control  periods  and  do  not 
irohibit  companies  from  Seeking 
uthorizations  for  potential  production 
i  Uowances  already  exported,  as  long  as 
hat  export  occurred  and  the  potential 
>roduction  allowance  is  used  in  the 
ame  control  period. 

'  K  Summary  of  Supporting  Analysis 

.  \.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
1  1735.  October  4. 1993),  the  Agency 
1  lust  determine  whether  this  regulatory 
i  ction  is  "significant"  and  therefore 
!  ubject  to  OMB  review  and  the 
1  squirements  of  the  Executive  Order. 
'  he  Order  defines  "significant" 

sgulatory  action  as  one  that  is  likely  to 

?ad  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 

<  f  SlOO  million  or  more,  or  adversely  and 
I  laterially  affect  a  sector  of  the  economy. 
I  roductivity.  competition,  jobs,  the 

«  nvironment,  public  health  or  safety,  or 
i  tate,  local,  or  tribal  governments  or 

<  Dmmunities; 

(2)  Create  a  serious  inconsistency  or 

c  therwise  interfere  with  an  action  taken  or 
[  ianned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
i  ntitlement,  grants,  user  fees,  or  loan 

I  rograms  or  the  rights  and  obligations  of 
t  icipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 

i  rising  out  of  legal  mandates,  the  President's 
I  riorities,  or  the  principles  set  forth  in  the 
I  xecutive  Order. 

It  has  been  determined  by  OMB  and 
I  PA  that  this  amendment  to  the  final 
r  ile  is  not  a  "significant  regulatory 
c  ction"  under  the  terms  of  Executive 
( >rder  12866  and  is  therefore  not  subject 
t )  OMB  review  under  the  Executive 
( Irder. 

i  .  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
I  l.S.C.  601-602.  requires  that  Federal 
i  ^encies  examine  the  impacts  of  their 
I  Jgulations  on  small  entities.  Under  5 
I  f.S.C.  604(a),  whenever  an  agency  is 
I  jquired  to  publish  a  general  notice  of 
I  roposed  rulemaking,  it  must  prepare 
a  nd  make  available  for  public  comment 
a  n  initial  regulatory  flexibility  analysis 
( IF  A).  Such  an  analysis  is  not  required 
i  the  head  of  an  agency  certifies  that  a 
I  ile  will  not  have  a  significant 
e  :onomic  impact  on  a  substantial 
r  umber  of  small  entities,  pursuant  to  5 
I   S.C.  605(b). 

EPA  believes  that  any  impact  that  this 
a  Tiendment  will  have  on  the  regulated 
c  Dmraunity  will  serve  only  to  provide 
r  ;lief  fttim  otherwise  applicable 
r  jgulations,  and  will  therefore  limit  the 


negative  economic  impact  associated 
with  the  regulations  previously 
promulgated  under  sections  604  and 
606.  An  examination  of  the  impacts  on 
small  entities  was  discussed  in  the  final 
rule  (58  FR  65018  and  58  FR  69235). 
That  final  rule  assessed  the  impact  the 
rule  may  have  on  small  entities.  A 
separate  regulatory  impact  analysis 
accompanied  the  final  rule  and  is 
contained  in  Docket  A-92-01. 1  certify 
that  this  amendment  to  the  accelerated 
phaseout  rule  will  not  have  any 
additional  negative  economic  impacts 
on  any  small  entities. 

C.  Paperwork  Reduction  Act 

Any  information  collection 
requirements  in  a  rule  must  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  Because  no  additional 
informational  collection  requirements 
are  required  by  this  amendment.  EPA 
has  determined  that  the  Paperwork 
Reduction  Act  does  not  apply  to  this 
rulemaking  and  no  new  Information 
Collection  Request  document  has  been 
prepared. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Chemicals. 
Chlorofiuprocarbons.  Exports, 
Hydrochlorofluorocarbons.  Imports, 
Interstate  commerce.  Nonessential 
products,  Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone  layer. 

Dated:  September  30, 1994. 
Carol  M.  Bro%vner, 
Administrator. 

40  CFR  part  82  is  proposed  to  be 
amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82, 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7671-671q. 

Subpart  A— Production  and 
Consumption  Controls 

2.  Section  82.9  is  amended  by  revising 
paragraphs  (a)  introductory  text,  and 
(a)(1)  and  (a)(2)  to  read  as  follows: 

§  82.9    Availability  of  production 
allowances  in  addition  to  t:aseline 
production  allowances. 

(a)  Every  person  apportioned  baseline 
production  allowances  for  class  I 
controlled  substances  under  §82.5  (a) 
through  (f)  is  granted  potential 
production  allowances  equal  to: 

(1)  10  percent  of  his  apportionment 
under  §  82.5  for  each  control  period 
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ending  before  ^uary  1, 2000  (January 
1,  2001  ior  methyl  bromide);  and 

(2)  15  peraent  of  his  apportionment 
under  §  82.5  far  each  control  period 
beginnii^  after  December  31, 1999,  and 
ending  before  January  1,  2011  (January 
1 ,  2013  in  the  case  of  methyl 
chlorofenn;  except  for  methyl  bromide 
which  is  reserved). 
*        •        •        »        » 

IFR  Doc.  94-25200  Filed  10-13-94:  8:45  am] 
BILLING  CODE  K6fr-60-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42CFRPart4te 

[BPD-820-N] 

RIN0938-AGfi3 

Hospice  Services  Under  Medicare 
Program;  intent  To  Form  Negotiated 
Rulemaking  Committee 

AGENCY:  Heakh  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  intent. 

SUMMATVV.  We  are  considering 
estabhshhig  a  Negotiated  Rulemaking 
Committee  under  the  Federal  Advisory 
Committee  Act  (FACA).  The 
Committee'*  purpose  would  be  to 
negotiate  the  wage  indexAised  to  adjust 
payment  rotes  for  hospice  services 
under  the  Medicare  program.  The 
Committee  would  consist  of 
representatives  of  interests  that  are 
likdy  to  be  significantly  affected  by  the 
proposed  rule.  The  Committee  would  be 
assisted  by  a  neutral  facilitator. 

We  request  public  comment  on 
whether 

•  We  should 'establish  a  Federal 
Advisory  Committee; 

•  We  have  properly  identified 
interestethat  will  be  affected  by  key 
issues  listed  below; 

•  Negotiated  rulemaking  is 
appropriate  for  this  issue. 
EFFECTIVE  DATE:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  November  14, 
1994. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services.  Attention:  BPD- 
&20-N,  PjO.  Box  26676,  Baltimore,  MD 
21207. 

If  youpreiet,  you  may  debver  your 
written  coimnents  (1  nrigrnal  and  3 


copies)  to  one  of  the  following 

addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Buildii^,  200  Independence  Avenue. 

SW..  Washington.  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  BalUmore, 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  ^FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-e20-N.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington.  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a  jn.  to 
5  p.m.  (phone:  (202)  690-7890). 

FOR  FURTHER  NFORilATtON  CONTACT: 

Randal  S.  Ricktor.  (410)  966-5650— For 
issues  related  to  hospice  pavTnent. 

Maryann  Troanovitch.  (202j  690-7890 — 
For  issues  related  to  the  establishment 
of  the  committee  or  administrative 
matters. 

Judith  Bdlard.  (202)  690-7419— 
Convener. 

SUPPLEMENTARY  INFORMATION: 

I.  Negotiated  Rulemaking  Act 

The  Negotiated  Rulemaking  Act 
(Public  Law  101-648,  5  U.S.C.  581-590) 
establishes  a  framework  for  the  conduct 
of  negotiated  rulemaking  and 
encoiutiges  agencies  to  use  negotiated 
rulemaking  to  enhance  the  informal 
rulemaking  process.  Under  the  Act,  the 
head  of  an  agency  must"  consider 
whether — 

•  There  is  a  need  for  a  rule: 

•  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantly  affected  by  the  rule; 

•  There  is  a  reasonable  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  representation  of  persons 
who— 

(1)  can  adequately  represent  the 
interests  identified;  and 

(2)  are  %villing  to  negotiate  in  good 
faiA  to  reach  a  consensus  on  the 
proposed  rule; 

•  There  is  a  reasonable  likelihood 
that  a  committee  will  readi  a  consensus 
on  the  proposed  rule  within  a  fixed 
period  of  time; 

•  The  negotiated  rulemaking 
procedure  will  not  unreasonably  delay 
the  notice  of  proposed  rulemaking  and 
die  issuance  of  a  final  rule; 

•  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  rescnirces. 
including  technical  assistance,  to  the 
coraxmttee;  and 


•  The  agency,  to  the  maximum  extent 
possible  consistent  with  the  legal 
obligations  of  the  agency,  will  use  the 
consensus  of  the  committee  with  respect 
to  the  proposed  rule  as  the  basis  for  the 
rule  proposed  by  the  agency  for  notice 
and  comment. 

Negotiations  are  conducted  by  a 
committee  chartered  under  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2).  The  committee  includes 
an  agency  representative  and  is  assisted 
by  a  neutral  facilitator.  The  goal  of  the 
Committee  is  to  reach  consensus  on  the 
language  or  issues  involved  in  a  rule.  If 
consensus  is  reached,  it  is  used  as  the 
basis  of  the  agency's  proposal.  The 
process  does  not  affect  otherwise 
apphcable  procedural  requirements  of 
the  FACA,  the  Administrative 
Procedure  Act  and  other  statutes. 

n.  Subject  and  Scope  of  the  Rule 

A .  Need  for  the  Buie 

The  Medicare  hospice  benefit  was 
enacted  in  tiie  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  and 
implemented  effective  November  1 , 
1983.  The  statutory  authority  for 
payment  to  Medicare  hospices  is 
contained  in  section  1814(i)  of  the 
Social  Security  Act  (the  Act).  Final 
regulations  for  Medicare  hospice  care 
services  were  published  in  the  Federal 
Register  on  December  16,  1983  (48  FR 
56008),  effective  for  hospice  servicps 
furnished  on  or  after  November  1. 1983. 
and  are  codified  at  42  CFR  part  418. 
These  regulations  provide  for  payinent 
to  hospices  based  on  one  of  foin- 
prospectively  determined  rates  for  each 
day  in  which  a  quahfied  Medicare 
beneficiary  is  under  the  care  of  the 
hospice.  The  four  rate  categories  are 
routine  home  care,  continuous  home 
care,  inpatient  respite  care,  and  general 
inpatient  care.  PajTnent  rates  are 
established  for  each  rate  category.  Our 
regulations  at  42  CTR  418.306(c) 
authorize  adjustment  to  the  payment 
rates  to  reflect  local  differences  in  area 
wage  levels.  Since  hospice  care  is  labor 
intensive,  this  local  adjustment  is 
necessary  to  permit  payment  of  higher 
rates  in  areas  with  high  wage  levels  and 
proportionately  lower  rates  in  areas 
with  wage  le\'els  below  the  national 
average. 

In  tne  preamble  to  the  final  rule,  we 
specified  that  the  wage  index  used  to 
adjust  the  hospice  payment  rates  is  the 
wage  index  published  in  the  Fe^ral 
Register  on  September  1, 1983  (48  FR 
39871)  for  purposes  of  determining 
Medicare  iitpatient  hospital  prospective 
payment  rates.  This  hospital  wage 
index,  which  is  still  in  use  for  hospices, 
was  based  on  calendar  year  1981 
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hospital  wage  and  employment  data 
obtained  from  the  Bureau  of  Labor 
Statistics'  (BLS)  ES  202  Employment, 
Wages  and  Contributions  file  for 
hospital  workers.  In  applying  the 
hospital  wage  index  to  the  hospice  rates, 
our  rules  provide  for  the  use  of  a  "floor" 
index  value  of  0.8  if  a  particular 
hospital  wage  index  value  is  lower  than 
0.8.  The  use  of  the  "floor"  on  the  index 
reflected  our  belief  that  use  of  an  index 
below  0.8  would  unduly  jeopardize  the 
availability  of  the  benefit  in  rural  areas 
by  preventing  hospices  from  attracting 
and  retaining  sufficient  skilled  staff  to 
provide  the  hospice  benefit. 

While  Medicare  hospice  payment 
rates  have  been  periodically  updated 
since  the  inception  of  the  Medicare 
hospice  program  in  late  1982,  we  have 
never  updated  the  wage  index.  Previous 
attempts  to  begin  to  develop  an  updated 
wage  index  through  rulemaJiing  brought 
to  our  attention  the  divergent  views 
within  the  hospice  industry  itself  and 
between  the  industry  and  HCFA  on  how 
best  to  update  the  index.  During 
discussions  preliminary  to  developing  a 
new  wage  index,  the  industry  voiced 
concerns  over  the  adverse  financial 
impact  of  a  new  wage  index  on 
individual  hospices  and  a  possible 
reduction  in  overall  Medicare  hospice 
care  payments,  the  effect  of  overarching 
Federal  budgetary  constraints.  The  end 
result  is  that,  in  the  absence  of 
agreement,  we  continue  to  use  a  wage 
index  to  geographically  adjust  payment 
to  Medicare  hospices  that  is  over  a 
decade  old  and  clearly  obsolete. 

•We  beUeve  it  is  appropriate  and 
desirable  to  take  prompt  steps  to  update 
the  hospice  wage  index.  We  believe  the 
index  must  be  changed  through  the 
rulemaking  process  because  a  specific 
wage  index  was  named  in  the  initial 
Medicare  hospice  regulations  and  there 
will  be  a  significant  impact  on  hospices 
when  we  adopt  a  new  wage  index.  Any . 
new  index  developed  through  this 
proposed  negotiated  rulemaking  would 
be  subject  to  public  notice  and  comment 
procedures. 

We  believe  that  the  hospice  wage 
index  is  an  appropriate  subject  for 
development  through  the  negotiated 
rulemaking  process.  With  the  assistance 
of  a  neutral  facilitator,  we  believe  it  may 
be  possible  to  reach  consensus  with 
hospice  industry  groups  and  other 
affected  interests  on  how  best  to 
propose  an  update  of  the  present 
outdated  hospice  wage  index.  We  also 
believe  a  new  wage  index  based  on 
consensus  would  be  less  controversial 
and  easier  to  administer.  We  solicit 
comment  on  the  appropriateness  of  this 
issue  for  negotiated  rulemaking. 


,  I  Subject  and  Scope  of  the  Rule 

The  current  hospice  wage  index  is 
I  ased  on  1981  BLS  data  that  contained 
!  erious  deficiencies.  In  fact,  those 
deficiencies  led  us  to  construct  our  own 
j  urvey-based  hospital  wage  index  for 
)  se  in  geographically  adjusting 
I  ledicare  hospital  pajrments.  We  have 
I  eriodically  updated  the  hospital  wage 
i  idex  and  the  survey  database  since  that 
t  me.  The  most  recent  survey  is  based 
c  n  hospital  wage  data  beginning  in 
f  seal  year  1991  (that  is,  cost  reporting 
I  eriods  beginning  October  1, 1990  and 
« nding  before  October  1, 1991).  Those 
s  urvey  data  are  the  basis  for  the  ciurent 
I  CFA  Fiscal  Year  1995  hospital  wage 
i  idex,  which  was  pubUshed  in  the 
1  ederal  Register  on  September  1, 1994. 

We  are  considering  pursuing  an 
V  pdate  to  the  Medicare  hospic0  wage 
i  idex  based  on  the  HCFA  hospital  wage 
i  idex.  We  are  considering  using  the 
1  ospital  wage  index  since  hospice- 
s  lecific  data  have  been  unreliable.  We 
t  elieve  the  HCFA  hospital  wage  index 
I  rovides  a  good  measure  of  area  wage 
c  ifferences,  not  only  for  hospitals,  but 
a  so  for  hospices  since  hospitals  and 
1:  ospices  generally  compete  in  the  same 
1  ibor  market.  The  HCFA  hospital  wage 
i  idex  and  related  information  data  base 
a  re  available  and  we  will  share  that 
i  iformation  with  negotiation 
[  articipants. 

While  recognizing  that  it  is  difficult  to 
I  redict  the  end  product  of  negotiated 
r  ilemaking  on  the  hospice  wage  index. 
\  re  anticipate  that  the  scope  of  the 
I  roposed  rule  resulting  from 
r  egotiations  will  include  a  specific 
r  jcommended  wage  index,  adjustments 
t )  that  index,  a  decision  on  retaining  a 
f  oor  index  value,  and  a  possible  phase- 
i  1  schedule. 

( ".  Issues  and  Questions  To  Be  Resolved 

Hospice  wage  index  rulemaking  will 
i  ddress  a  limited  number  of  specific 
i  ;sues.  Issues  that  we  anticipate  are 
c  utlined  below.  We  also  invite  public 
c  Qmment  on  other  wage  index  issues 
I  ot  identified. 

Since  Medicare  regulations  require 
(  nly  that  the  hospice  rates  be  adjusted 
t )  reflect  local  differences  in  wages, 
t  lere  is  a  range  of  wage  index  options 
t  lat  could  potentially  be  acceptable.  We 
l  elieve  the  well-developed  hospital 
\  'age  data  base  will  enhance  meaningful 
( iscussion  and  resolution  of  these 
i  ;sues. 

1 .  What  Data  Should  Be  Used  for  a  Wage 
I  idex  for  Hospices? 

We  propose  to  use  hospital  data  for  a 
I  ospice  wage  index  since  previous 
e  forts  to  collect  hospice  cost  data  have 


resulted  in  unreliable  data.  Hospices 
contend  that  there  are  differences  in  the 
way  hospices  and  hospitals  operate  that 
are  relevant  in  determining  geographic 
differences  in  wages.  If  hospital  data  are 
used,  the  negotiations  would  address 
whether  such  differences  exist,  whether 
they  are  relevant  to  the  wage  index,  and. 
if  so,  whether  there  should  be 
adjustments  to  the  hospital  data  to 
account  for  such  differences. 

We  also  invite  discussion  on  and 
encourage  participants  to  share  any 
alternative  data  upon  which  a  hospice 
wage  index  can  be  constructed.  The 
Committee  will  need  to  ascertain  how 
those  data  might  be  adaptable  and 
whether  they  may  be  appropriate  to  the 
hospice  setting. 

2.  How  Would  a  New  Wage  Index  Be 
Phased  In? 

Projections  by  both  HCFA  andihe 
industry  indicate  that  most  hospices 
would  have  their  wage  indices  lowered 
if  a  new  wage  index  were  based  on 
unadjusted  current  hospital  data.  These 
decreases  would  occur  for  any  hospices 
in  areas  where  thejciurent  indices  are 
artificially  high  due  to  flaws  in  the  1981 
BLS  data  or  where  wages  have  gone 
down  relative  to  other  geographic  areas. 
The  negotiations  would  address  what 
phase-in  period,  if  any,  is  appropriate 
(1)  to  enable  these  hospices  to  plan  and 
implement  strategies  to  reduce  costs  or 
obtain  other  funding;  or  (2)  to  offset 
decreases  in  reimbursement  due  to  a 
lower  index  by  automatic  yearly 
increases  in  hospice  payment  rates 
provided  for  by  statute.  (These 
automatic  increases  are  based  on  the 
rate  of  increase  in  the  hospital  market- 
basket  index,  but  recent  legislation 
reduces  the  increase  by  2  p>ercent  in 
fiscal  year  1994,  and  by  1.5  percent  in 
1995  and  1996.)  For  those  hospices 
whose  wage  index\vould  be  increased, 
the  negotiations  may  also  address  what 
phase-in  period  is  appropriate.  A  related 
issue  to  discussions  on  the  phase-in 
period  is  what  should  be  the  effective 
date  of  any  new  index. 

3.  Should  the  0.8  Floor  Be  Retained? 

The  wage  index  uses  a  value  of  one 
(1.0)  for  national  average  wages.  The 
current  hospice  rule  provides  for  the  use 
of  a  "floor"  index  value  of  0.8  if  the 
applicable  wage  index  value  for  any 
particular  area  is  lower  than  0.8.  The 
rationale  for  the  "floor"  was  that 
hospices  needed  to  attract  and  retain 
sufficient  skilled  staff  to  provide  the 
hospice  benefit,  and  use  of  an  index 
below  0.8  would  unduly  jeopardize  the 
availability  of  the  benefit  in  rural  areas. 
We  anticipate  that  retaining,  replacing, 
or  ehminating  this  "floor"  will  be  a 
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discussion  issue.  Also,  if  participants 
agree  to  retain  a  "floor,"  discussion  may 
arise  on  the  appropriateness  and 
methods  of  adjusting  the  wage  index  to 
offset  the  cost  of  the  "floor"  wage  index 
value  of  0.8  against  wage  index  values 
above  the  "floor." 

4.  How  Can  Budget  Neutrality  Be 
Achieved? 

As  mentioned  above,  we  are 
considering  pursuing  an  update  to  the 
Medicare  hospice  wage  index  based  on 
the  HCFA  hospital  wage  index.  Since 
the  latest  HCFA  hospitj-l  wage  index 
generally  results  in  lower  payments  to 
hospices  in  the  aggregate  than  the 
existing  hospice  wage  index,  whether  to 
adjust  the  new  index  and  addressing  its 
aggregate  budget  impact  are  likely  to  be 
a  key  issue.  We  anticipate  discussion  on 
the  budget  impact  of  the  new  wage 
index  and  on  acceptable  methodologies 
to  compute  and  apply  an  adjustment 
factor  to  the  baseline  hospital  wage 
index  data,  if  participants  agree  that  an 
adjustment  factor  is  appropriate.  We 
consider  it  a  given  parameter  of 
negotiations  that  any  revised  wage 
index  would  have  to  be  at  least  budget 
neutral;  that  is.  total  aggregate  paj-ments 
for  the  same  services  could  not  be  more 
using  the  revised  wage  index  than  if 
such  payments  were  made  using  the 
current  index. 

5.  Should  the  Wage  Index  Be  Updated 
More  Frequently? 

We  anticipate  discussion  addressing 
future  updates  to  the  Medicare  hospice 
wage  index,  including  which  data 
sources  will  be  used  and  the  frequency 
of  updates. 

D.  Issues  and  Questions  Not  Open  to 
Negotiation 

Two  additional  issues  have  been 
raised  which  are  related  to  hospice 
payments,  but  which  we  have 
determined  cannot  be  resolved  as  part  of 
the  proposed  negotiations  because  no 
reliable  data  exist. 

Occupational  Mix  Issue 

The  occupational  mix  issue  refers  to 
the  argument  of  some  in  the  industry 
that  the  mix  of  occupations  represented 
in  the  hospital  wage  data  differs  from 
that  encountered  in  the  hospice  setting, 
and,  therefore,  these  critics  argue, 
adjustments  to  the  hospital  wage  data 
may  be  necessary  and  appropriate  to 
adapt  such  data  to  the  hospice.setting. 
We  believe  any  adjustment  to  the 
imderlying  wage  data  of  hospital 
workers  to  isolate  hospice-type  services 
is  impractical.  We  believe  attempts  to 
compare  hospital  services  with  hospice 
services  may  be  difficult  because  of 


differences  in  the  palliative  rather  than 
curative  approach  to  care  unique  to  the 
hospice  setting.  Also,  Medicare 
experience  with  the  collection  of 
practitioner-level  hospital  wage  data  has 
shovm  that  such  data  have  been  highly 
unreliable.  Presently,  we  do  not  possess 
reliable  national  practitioner-level 
hospital  wage  data.  We  are  open  to  the 
possibility  of  a  separate  study  of  this 
issue  in  the  future  provided  reliable 
data  become  available.  We  plan  to 
provide  an  explanation  of  the 
occupational  mix  issue  to  Committee 
members  when  appropriate  to  the 
discussion  of  other  wage  index  issues. 
We  do  not,  however,  intend  to  negotiate 
an  occupational  mix  adjustment  iMsed 
on  practitioner-level  hospital  wage  data. 

Possible  Changes  to  Labor-Related 
Portion  of  the  Hospice  Rates 

Final  hospice  regulations  published 
in  1983  established  labor  and  non-labor 
components  of  the  Medicare  hospice 
rates  for  purposes  of  determining  what 
portion  of  the  rates  would  he  subject  to 
adjustment  by  the  wage  index.  These 
labor/non- labor  components  were 
estabhshed  in  1983,  using  existing 
Medicare  program  data.  The  same  ratios 
reflected  in  the  original  labor/non-labor 
breakdown  have  been  apphed  to  all 
subsequent  updates  to  the  hospice  rates. 
We  plan  to  explain  the  labor/non-labor 
breakdown  to  the  Committee.  We  have 
determined,  however,  that  it  would  be 
impractical  to  include  in  these 
negotiations  a  change  to  the  labor/non- 
labor  proportions  of  the  hospice  rates 
based  on  hospice-specific  data. 
Including  this  issue  would  require 
examining  the  entire  spectrum  of 
hospice  costs  and  divert  resources  from 
discussions  on  the  wage  index. 

III.  Affected  Interests  and  Potential 
Participants 

The  Convener  has  proposed  and  we 
agree  to  accept  the  following 
individuals  as  negotiation  participants. 
We  beUeve  these  individuals  represent 
an  appropriate  mix  of  interests  and 
backgrounds: 

Donna  Bales,  Kansas  Hospice 

Association 
Janice  Casey,  Hospice  of  Stamford.      < 

Connecticut 
Kate  Colburn,  Hospice  of  Des  Moines. 

Iowa 
Randall  DuFoiu,  Hospice  of  Louisville, 

Kentucky 
Thomas  Hoyer,  Bureau  of  Policy 

Development,  HCFA 
Mary  Labiak,  Hospice  of  the  Florida 

Suncoast.  Florida 
John  J.  Mahoney,  National  Hospice 

Organization 


Janet  Neigh.  Hospice  Association  of 

America 
Mark  Sterling.  VITAS  Healthcare 
Claire  Tehan.  Hospital  Home  Health  and 

Hospice.  Torrance,  California 

We  also  propose  to  include  Mary 
Ellen  Bliss,  a  representative  of  the 
American  Association  of  Retired 
Persons.  We  invite  public  comment  on 
this  list  of  negotiation  participants. 

The  intent  in  establishing  tne 
negotiating  committee  is  that  all 
interests  are  represented,  not  necessarily 
all  parties.  We  believe  this  proposed  list 
of  participants  represents  al!  interests 
associated  with  adoption  of  a  new  wage 
index  for  hospices.  The  proposed 
participants  include  the  two  major 
hospice  associations,  as  well  as  hospice 
organizations  representing  differences 
in  geographic  location  (the  major 
characteristic  related  to  the  wage  index) 
and  other  differences  in  the  hospice 
community  (such  as  proprietary  versus 
non-profit).  One  participant  is  with  a 
State  association  which  has  been  active 
with  rural  hospices  and  understands 
their  concerns.  Consumers  and  hospice 
employees  were  also  identified  as  teing 
potentially  affected  by  any  change  in  the 
wage  index.  This  effect  would  be 
relatively  minimal,  however,  and  would 
vary  depending  on  whether  the  wage 
index  in  any  particular  area  is  increased 
or  decreased.  Because  of  our  strong 
commitment  to  obtaining  consumer 
input,  we  nonetheless  are  proposing  a 
consumer  representative  for  the 
committee.  We  preliminarily 
determined  that  any  employee  interest 
could  best  be  represented  by  the 
hospices  themselves,  who  have  an  even 
stronger  interest  in  the  wage  index,  and 
by  the  hospice  associations.  Both 
associations  have  employee  members. 

IV.  Schedule  for  the  Negotiation 

We  have  set  a  deadline  of  6  months 
begirming  with  the  date  of  the  first 
meeting  for  the  Committee  to  complete 
work  on  the  proposed  rule.  We  intend 
to  terminate  the  activities  of  the 
Committee  if  it  does  not  appear  likely  to 
reach  consensus  on  a  schedule  that  is 
consistent  with  HCFA's  rulemaking 
needs. 

If  we  make  a  final  decision  to 
negotiate,  the  first  meeting  is  scheduled 
for  Wednesday,  November  30,  1994 
through  Friday.  December  2. 1994  at  the 
Comfort  Inn,  6921  Baltimore  Annapolis 
Blvd.,  Baltimore  Maryland,  21225.  The 
first  day's  meeting  will  begin  at  10  a.m. 
The  purpose  of  this  meeting  will  be  to 
discuss  in  detail  how  the  negotiations 
will  proceed  and  how  the  Committee 
will  function.  Also,  HCFA  will  present 
technical  information  related  to  the  rule. 
The  Committee  will  agree  to 


52132 


Federal  Register  /  Vol. 


groundrules  for  Committee  operaticm. 
will  determine  how  best  to  address  the 
principal  issues,  and,  if  time  permits, 
will  begin  to  address  those  issues. 

A  second  meeting  is  scheduled  for 
Tuesday,  January  17, 1995  through 
Wednesday,  January  18, 1995.  We 
e.xpect  that  by  this  meeting  the 
Committee  can  complete  action  on  any 
procedural  matters  outstanding  from  the 
organizational  meeting  and  either  begin 
or  continue  to  address  the  issues. 

Subsequent  meetings  of  the 
Committee  would  be  held 
approximately  once  a  month  in  the 
Baltimore.  Maryland/Washington,  D.C. 
area. 

V.  Formation  of  the  Negotiating 
Committee 

A.  Procedure  for  Establishing  an 
Advisory  Committee 

As  a  general  rule,  an  agency  of  the 
Federal  government  is  required  to 
comply  with  the  requirements  of  FACA 
when  it  establishes  or  uses  a  group  that 
includes  non-federal  members  as  a 
source  of  advice.  Under  FACA,  an 
adviso^  committee  is  established  only 
after  both  consultation  with  the  General 
Services  Administration  and  receipt  of  a 
charter.  We  have  prepared  a  charter  and 
initiated  the  requisite  consultation 
process.  Only  upon  successful 
completion  of  this  process  and  the 
receipt  of  the  approved  charter  will  we 
form  the  Committee  and  begin 
negotiations.  Notice  of  approval  of  the 
charter  will  be  published  in  the  Federal 
Register. 

B.  Participonts 

The  number  of  participants  in  the 
group  is  estimated  to  be  10  and  should 
not  exceed  25  participants.  A  number 
larger  than  this  could  make  it  difficult 
to  conduct  effective  negotiations.  One 
purpose  of  this  notice  is  to  help 
determine  whether  the  proposed  rule 
would  significantly  affect  interests  not 
adequatnly  represented  by  the  proposed 
participants.  We  do  not  believe  that 
each  potentially  affected  organization  or 
individual  must  necessarily  have  its 
own  representative.  However,  each 
interest  must  be  adequately  represented. 
Moreover,  we  must  be  satisfied  that  the 
group  as  a  whole  reflects  a  proper 
balance  and  mix  of  interests. 

C.  Requests  for  Representation 

If,  in  response  to  this  notice,  an 
additional  individual  or  representative 
of  an  interest  requests  membership  or 
representation  in  the  negotiating  group, 
we,  in  consultation  with  the  facilitator, 
will  determine  whether  that  individual 
.  or  representative  should  be  added  to  the 
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gi  nip.  We  will  make  that  decisicm  based 
oq  whether  the  individual  or  interest: 

Would  be  significantly  aCEected  by 
th^  rule;  and 

Is  already  adequately  represented  in 
th }  negotiating  group. 


Establishing  the  Committee 


D. 

\fter  reviewing  any  comments  on  this 
N(  tice  and  any  requests  for 
re  )rescntation.  we  will  take  the  final 
st(  ps  to  form  the  Committee  unless  the 
CO  nments  and  other  relevant 
CO  isiderations  convince  us  that  such 
ac  ion  is  inappropriate  or  our  charter 
reeuest  is  disapproved. 

VI  Negotiation  Procedures 

f  a  committee  is  formed,  the 
fo  lowing  procedures  and  guidelines 
w  1  apply,  unless  they  are  modified  as 
a  I  jsult  of  comments  received  on  this 
no  lice  or  during  the  negotiating  process. 

A.  Facilitator 

Ve  will  use  a  neutral  facilitator.  The 
fa(  ilitator  will  not  be  involved  with  the 
su  )stantive  development  or 
en  brcement  of  the  regulation.  The 
fac  ilitator's  role  is  to: 

"    Chair  negotiating  sessions; 

'    Help  the  negotiation  process  run 
sni  oolhly;  and 

'    Help  participants  define  and  reach 
co:  isensus. 

B.  Good  Faith  Negotiations 

Participants  must  be  willing  to 
ne  jotiate  in  good  faith  and  be 
au  horized  to  do  so.  We  beUeve  this  may 
be  t  be  accomplished  by  selection  of 
sei  jor  officials  as  participants.  We 
be  ieve  senior  officials  are  best  suited  to 
rf![  resent  the  interests  and  viewrpoint  of 
th«  ir  organizations.  This  applies  to 
HC  FA  as  well,  and  we  are  designating 
Th  amas  Hoyer,  Director,  Office  of 
Cg  ,'erage  and  Eligibility  Policy,  Bureau 
of  ^olicy  Development,  to  represent 
HCFA. 


E.  Committee  Procedures 

Under  the  general  guidance  and 
direction  of  the  faqibtator,  and  subject 
to  any  applicable  legal  requirements,  the 
members  will  establish  the  detailed 
procedures  for  Committee  meetings 
which  they  consider  most  appropriate. 

F.  Defining  Consensus 

The  goal  of  the  negotiating  process  Is 
consensus.  Under  4he  Negotialnd 
Rulemaking  Act,  consensus  generally 
means  that  each  interest  concurs  in  the 
result  unless  the  term  is  defined 
otherwise  by  the  committee.  We  expect 
the  participants  to  fashion  their  workir»g 
definition  of  this  term. 

G.  Failure  of  Advisory  Committee  To 
Reach  Consensus 

If  the  Committee  is  unable  to  reach 
consensus,  HCFA  will  proceed  to 
develop  a  proposed  rule.  Parties  to  the 
negotiation  may  withdraw  at  any  time. 
If  this  happens,  the  remaining 
Committee  members  and  HCFA  will 
-evaluate  whether  the  Committee  should 
continue. 


C.  Administrative  Support 

'  Ve  will  supply  logistical, 
ad:  ninistrative  and  management 

port.  If  it  is  deemed  necessary  and 
ap  )ropriate,  we  will  provide  technical 
su  port  to  the  Committee  in  gathering 
an    analyzing  additional  data  or 
in!  jrmation. 

D.  Heetings 

leetings  will  be  held  in  the 
Baltimore/Washington  area  (or  in 
another  location)  at  the  convenience  of 
tha  Committee.  We  will  ajmrnince 
Committee  meetings  and  agendas  in  the 
Federal  Register.  Unless  announced 
oil  erwise,  meetings  are  open  to  the 
pu  ilic. 


H.  Record  of  Meetings 

In  accordance  with  FACA's 
requirements,  we  will  keep  minutes  of 
all  Committee  meetings.  The  minutes 
will  be  placed  in  the  public  rulemaking 
record. 


/.  Other  Information 

In  accordance  with  the  provisions  of 
Executive  Order  12866  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Catalog  of  Federal  I>omestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773,  Medicare— Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 
Dated:  Octoberll,  1994. 

Bmce  C  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  October  1 2, 1 994. 

Donna  E.  Shakla, 

Secretary. 

(FR  Doc.  94-25638  Filed  10-13-^94;  «:45  am| 
WLUMQ  COCK  41M-01-P 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  30.  31.  32.  34,  35, 70,  72, 
76, 77,  78,  90,  92,  95. 190,  and  193 

[CQD  83-026] 

RIN2115-AB36 

Fire  Protection  Regulations  (CGD  83- 
026) 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  termination. 


SUMMARY:  This  rulemaking  project  was 
initiated  to  align  Coast  Guard 
regulations  with  the  requirements  of  the 
International  Convention  for  Safety  of 
Life  at  Sea(SOLAS)  1974,  as  amended. 
It  has  been  overtaken  by  the  Coast 
Guard's  broader  Maritime  Regulatory 
Reform  (MRR)  effort.  Therefore,  the 
Coast  Guard  is  terminating  further 
rulemaking  under  docket  number  83- 
026. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Albert  Kirchner,  Marine  Technical 
and  Hazardous  Materials  Division,  U.S. 
Coast  Guard  Headquarters,  (202)  267- 
0168. 

SUPPLEMENTARY  INFORMATION:  On 
October  1, 1984  (49  FR  38672),  the  Coast 
Guard  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM).  In  that 
ANPRM,  the  Coast  Guard  announced 
that  it  was  considering  revisions  to  the 
fire  protection  regulations  in  46  CFR 
subchapters  D.  H,  and  I.  In  part,  the 
amendmerit  under  consideration  were 
intended  to  conform  the  regulations 
with  the  requirements  of  the 
International  Convention  for  Safety  of 
Life  at  Sea  (SOLAS)  1974,  as  amended. 

Recently,  under  its  Maritime 
Regulatory  Reform  (MRR)  effort,  the 
Coast  Guard  has  undertaken  a  broad 
review  of  its  existing  regulations  and 
applicable  international  standards.  Part 
of  this  effort  will  involve  a  review  of 
domestic  and  international  fire 
protection  provisions.  Existing  fire 
protection  regulations  will  be  amended, 
as  necessary,  through  one  or  more  future 
rulemaking  projects.  Therefore,  this 
rulemaking  is  no  longer  necessary,  and 
the  Coast  Guard  is  terminating  further 
rulemaking  under  docket  number  83- 
026. 

Dated:  October  4, 1994. 
Joseph  J.  Angelo, 

Acting  Chief  Office  of  Marine  Safety  Security 
and  Environmental  Protection. 
IFR  Doc.  94-25414  Filed  10-13-94;  8:45  am] 
WLUNQ  COOE  4910-14-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  540 
[Docket  Nos.  94-06;  94-21] 

Financial  Responsibility  Requirements 
for  Nonperformance  of  Transportation; 
Inquiry  Into  Alternative  Forms  of 
Financial  Responsibility  for 
Nonperformance  of  Transportation 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Inquiry. 

SUMMARY:  The  Proposed  Rule  in  Docket 
No.  94-06  is  held  in  abeyance,  pending 
an  Inquiiy  into  alternative  methods  of 
establishing  financial  responsibility. 
The  Inquiry's  purpose  is  to  determine 
whether  an  acceptable  alternative  can  be 
fashioned  that  will  address  the  industry 
objections  to  the  Proposed  Rule,  yet 
ensure  that  cruise  passengers  are 
adequately  protected  in  the  event  of 
nonperformance  of  transportation. 
DATES:  Comments  due  on  or  before 
November  28, 1994. 

ADDRESSES:  Send  comments  (original 
and  20  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  St.. 
NW..  Washington,  DC  20573-0001, 
(202)  523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Director,  Bureau  of 
Tariffs.  Certification  and  Licensing, 
Federal  Maritime  Commission.  800 
North  Capijol  Street  NW.,  Washington, 
DC  20573-0001.  (202)  523-5796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission 
("Commission"  or  "FMC")  administers 
section  3.  Pub.  L.  89-777.  46  U.S.C.  app. 
817e  ("Section  3").  Section  3  requires 
certain  passenger  vessel  operators 
("PVOs")  to  establish  financial 
responsibility  for  nonperformance  of 
transportation.'  The  Commissicn's 
regulations  implementing  section  3, 
contained  in  46  CFR  part  540,  subpart 
A,  generally  provide  that  a  PVO  may 
evidence  its  financial  responsibility  by 
one  or  more  of  the  following  methods: 
A  guaranty,  escrow  arrangement,  surety 


'  Section  3  provides,  in  pertinent  part: 
(a)  No  person  in  the  United  States  shali  arrange, 
offer,  advertise,  or  provide  passage  on  a  vessel 
having  berth  or  stateroom  accommodations  for  fifty 
or  more  passengers  and  which  is  to  embark 
passengers  at  United  States  ports  without  there  first 
having  been  filed  with  the  Federal  Maritime 
Commission  such  information  as  the  Commission 
may  deem  necessary  to  establish  the  financial 
respoiisibility  of  the  person  arranging,  offering, 
advertising,  or  providing  such  transportation,  or,  in 
lieu  thereof,  a  copy  of  a  bond  or  other  security,  in 
such  form  as  the  Commission,  by  rule  or  regulation, 
may  require  and  accept,  for  indemnification  of 
passengers  for  nonperformance  of  the 
transportation. 


bond,  insurance  or  self-insurance.  The 
amount  required  must  equal  110  percent 
of  the  PVO's  highest  UPR  over  a  two- 
year  period.2  The  maximiun  coverage 
amount  currently  required  is  $15 
million,  subject  to  a  sliding  scale.^ 

By  Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  on 
March  31, 1994  ("NPR"  or  "Proposed 
Rule*'),*  the  Commission  proposed  to 
remove  the  Sl5  million  unearned 
passenger  revenue  ("UPR")  ceiling  novv' 
applicable  to  passenger  vessel  financial 
responsibility  requirements  for 
nonperformance  of  transportation.  The 
Commission  initiated  this  proposal  in 
part  because  Lhere  is  an  estimated  S700 
million  in  UPR  without  section  3 
coverage,  raising  concern  that  there 
could  be  insufficient  financial 
responsibility  to  indemnify  the 
travelling  public  for  nonperformance. 
The  Commission  also  proposed  to  revise 
the  current  UPR  sliding  scale 
accordingly — and  to  require  coverage  of 
110  percent  of  UPR  up  to  $25  million 
per  operator,  with  coverage  of  90 
percent  of  LTR  for  amounts  exceeding 
$25  million.  The  NPR  also  put  forth  an 
alternative  proposal  which  would 
require  coverage  of  1 10  percent  of  UPR 
up  to  $25  million  per  operator;  75 
percent  of  UPR  between  $25  miUion  and 
S50  million  per  operator;  and  50  percent 
coverage  for  UPR  over  $50  miUion  per 
operator.  Additionally,  the  Commission 
proposed  to  remove  self-insurance  as  an 
option  for  section  3  coverage  (except  for 
state  or  federal  entities).  Existing  self- 
insured  commercial  operators  would  be 
provided  one  year  following  the 
effective  date  of  any  final  rule  in  this 
matter  to  obtain  other  evidence  of 
financial  responsibility.  In  issuing  the 
Proposed  Rule,  the  Commission  stated 
that  it  considered  these  changes  to  be 
necessary  to  ensure  that  cruise 
passengers  are  adequately  protected  in 
the  event  of  nonperformance  of 
transportation. 

Comments  on  the  NPR  were  originally 
due  by  May  2. 1994.  The  comment 
period  was  subsequently  extended  to 


•  UPR  i»  defined  under  46  CFR  540.2(i)  as. 

.  .  .  that  passenger  revenue  received  for  waler 
transportation  and  all  other  accommodations, 
services,  and  facilities  relating  thereto  not  yet 
perfo.Tned. 

•'The  Commission,  in  Docket  No.  92-19,  Revisio.T 
of  Financial  Responsibility  Requirements  for  Non- 
Performance  of  Transportation,  amended  46  CFR 
Part  540,  Subpart  A.  to  (1)  institute  this  sliding 
scale  formula  for  determining  the  amount  of 
financial  responsibility  coverage  required  for 
operators  meeting  certain  requirements:  (2)  exclude, 
under  certain  conditions,  revenue  from  "whole- 
ship"  arrangements  from  being  considered  UPR; 
and  (3)  publish  a  suggested  form  escrow 
arrangement  as  a  guideline  for  the  industry  (57  FR 
51687  (September  14,  1992)). 

«59FR  15149. 
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June  10, 1994,^  in  response  to  a  request 
for  a  90-day  extension  of  the  comment 
period  by  The  Delta  Queen  Steamboat 
Co.,  and  was  again  extended  in  response 
to  a  request  by  the  International  Council 
of  Cruise  Lines  to  extend  the  comment 
period  to  June  24, 1994.* 

Two  Congressional  interests,'  four 
PVOs  (two  U.S.-Flag«  and  two  foreign- 
flag'),  and  six  trade  associations  (three 
representing  U.S.-flag  PVOs,"^  one 
representing  foreign-flag  PVOs,"  one 


'  59  FR  231 83  (^^ay  5, 1994). 

*59  FR  30567  (June  14,  1904). 

'The  U.S.  House  of  Representatives  Coinmittee 
on  Merchant  Marine  and  Fisheries  and 
Subcommittee  on  Merchant  Marine  and  Fisheries 
('Committees")  filed  a  conuuenfc  Congressman  W.J. 
Tauzin  (D- Louisiana)  filed  a  saperale  comment. 

*  Alaska  Sightsreing/Craise  West  {"Maska 
Sightseeing")  is  •  Seattle-based  PVO  that  operates 
four  U.S.-flag  vessels  ranging  in  capacity  bom  5S 
to  101  passengers,  and  will  be  deploying  a  fifth 
overnight  vessel  in  1995.  Its  1993  UPR  was  jtist 
under  S5  million,  and  it  projects  that  its  UPR  will 
surpass  K  million  with  the  deployment  of  its  fihh 
vessel. 

American  Classic  Voyvges  Co.  ("AMCV")  was 
formerly  knovm  as  The  Delta^Quean  Steamboat  Co., 
and  now  is  the  corporate  parent  of  The  Delta  Queen 
Steamboat  Ca  ("Delta  Queen")  and  Ainerican 
Hawaii  Cruises  ("AHC"). 

*  Carnival  Corporation  ("Carnival")  Is  the  parent 
company  of  Carnival  Cruise  Lines,  Holland  Amarica 
Lioes  and.  Wlndstar  Cruises,  which  operate  eighteen 
cruise  vessels  which  embark  passengers  at  U.S. 
ports  and  which  it  trate*  comprise  the  largest  cruise 
business  in  the  world. 

Kktster  Cruise  Limited  ("Kloster")  does  business 
under  the  trade  names  Norwegian  Cruise  Line  and 
Royal  Viking  Line.  It  is  also  the  parent  company  of 
Royal  Cruise  Line  Limited.  Kloster  states  that  it  is 
the  third  largest  cruise  ship  operator  in  the  world. 

">  The  National  Cruise  Ship  Alliance  is  an 
organization  of  business,  government  and  labor 
representatives  that  promotes  the  development  of  a 
U.S.-flag  cruise  ship  industry.  It  is  involved  with 
legislation  pending  in  Congrws  to  attract  foreign 
built  cruise  ships  to  U.S.  ports  and  encourage  the 
construction  of  new  U.S.-flagxmise  vessels. 

The  Tran.prniation  ln.<;fi(ule represents  140  L'.S.- 
flag  shippiii^,  companies  engaged  in  foreign  and 
domestic  '.rades,  including  AMCV. 

Thn  Passenger  Vesstfl  Association  is  a  500- 
membfir  trade  association  of  U.S.-flag  pe.'songer 
vessel  owners,  operators  and  suppliers  which 
operate  sa.iie  1,200  vessel<i  and  carry  about  80 
million  p<H>pie  each  year.  lis  members  include  the 
American  cojnpanies  which  offer  overnight  cruises, 
all  on  U.S.-buill,  I'.S.-crewed.  U.S.-flag  vessels. 
With  the  exception  of  AMCV,  these  companies  all 
are  small,  gpnerally  family-owned  businesses  whose 
vessels  range  in  siie  from  49  to  133  passengers  and 
opetdte  throughout  the  Americas,  from  Venezuela 
to  Alaska. 

' '  The  m^.Tibors  of  the  Intanational  Council  of 
Cniise  Lines  ("ICCL")  have  approxirrvBtnly  90%  of 
the  cruise  industry  berth  capacity.  ICCL's  letterhead 
lists  Carnival  Cruise  Une»,  Celebrity  Cruise  Lines, 
Commodore  Cruise  Lino,  Ccsta  Cruise  Lines  NV, 
Crown  Cruise  Line,  Crystal  Cruises,  Cunard  Line 
Ltd  .  Dolphin  Cruise  Line,  Epirotiki  Lines,  Fantasy 
Ciiiise  Lines.  Hollan<i  America  Line,  Majesty  Cruise 
Lirje,  Norwegian  Cruise  Line,  Premier  Cruise  Lines, 
Ltd..  Princess  Cruises,  Regency  Cruises,  Inc.  Koyal 
Caribbmn  Cruises,  Ltd.,  Royftl  Cruise  Line,  Royal 
Viking  Line,  Seaboum  Cmiae  Line,  Sun  Line 
Cruises,  Lie,  and  WindsUr  Cruises. 
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rejlresenting  surety  interests. '^  and  CHoe 
re  J  resenting  travel  agents  '3)  filed 
CO]  iments  on  the  Proposed  Rule. 

'  'here  is  virtually  unanimous  supptMt 
for'the  Commission's  existing  UPR 
coverage  requirements,  and  widespread 
qui  istioning  of  the  need  for  Xb»  Proposed 
Ru  e.  Many  commenters  draw  attention 
to  I  he  Commission's  many  recent 
pr«  ceedings  in  this  area,  and  assert  that 
the  re  have  been  no  industry  changes 
wa  ranting  this  proposal.  Positions 
rar  ^e  from  strong  Congressional  and 
U.J  .-flag  PVO  opposition  to  any  further 
chi  nges  to  current  coverage 
rec  jirements,  to  conditional  support  of 
a  n  odified  version  of  the  Proposed  Rule 
by  oreign-flag  interests.  There  is  no 
suj  port  for  the  Proposed  Rule  outright; 
hoi  rever.  Carnival  supports  the 
Pre  posed  Rule's  coverage  requirements 
for  hose  PVO's  unable  to  meet  its  self- 
ins  trance  proposal. 

^  lany  commenters  take  issue  with  the 
Pre  posed  Rule's  requirement  for 
essentially  unlimited  coverage  for  UPR. 
Th*y  contend  that  Pub.  L.  8»-777's 
puBpose  is  to  insure  that  PVOs  are 
financially  responsible  to  perform 
traisportation,  and  interpret  the  statute 
an(  the  Commission's  past 
int(  rpretations  as  requiring  evidence  of 
fini  ncial  responsibility,  ivot  a  financial 
gua  ranty. 

I  .S.-flag  advocates  state  that  the 
pre  }osal  to  discontinue  seU-insurance 
for  :ommercial  PVOs  would  unfairly 
im  act  U.S.-flag  operators;  foreign-flag 
adijocates  criticize  it  for  unduly 
resi  rioting  a  maturing  industry.  U.S.-flag 
ad\  ocates  also  criticize  the  impact  of  the 
Pro  }osed  Rule's  increased  coverage 
req  lirements  and  associated 
col  ateralization  requirements  upon 
smi  Her  U.S.-flag  PVOs,  noting  that  they 
fac<  much  higher  operating  costs  than 
the  r  foreign  competition,  hi  addition,  a 
nui  iber  of  commenters  urge  the 
Coi  imissiou  to  perform  a  cost/benefit 
and  ysis  on  the  Proposed  Rule's  impact. 

N  [any  U.S.-flag  advocates  assert  that 
the  impact  of  the  Proposed  Rule's 
inc  eased  coverage  requirements  would 
be  evere  enough  to  cause  the  crui^ 
inc  tstry  to  generally  relocate  its       >> 
em  larkations  to  nearby  foreign  ports  in 
the  Caribbean,  Mexico  and  Canada,  thus 
avf  .ling  FMC  jurisdiction  and 
elir  linating  protection  to  the  U.S. 
trat  elling  public.  However,  neither  of 
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'he  Surety  Association  of  America  rrpresenta 
urt- fy  companies  that  provide  95%  of  ihe 


sure  y  bonds  wriUen  in  the  United  States. 


Aidwest  Agents  Selling  Travel  ("MAST)  is  a 
association  of  over  300  upper  Midwestern 
travel  agencies  which  have  an  estimtted 
100,000  in  cruise  sales  acnually,  and 

appi  iximately  $1Q.OOOJX)0  in  consumer  depoaiis 

with 


the  commenting  fioreign-flag  PVOs  nor 
ICCL  in  any  way  intimate  that  this 
would  be  likely  to  happen. 

The  NPR  included  an  alternative 
coverage  requirement,'*  and  asked  fur 
suggestions  for  other  approaches  to 
ensure  adequate  UPR  coverage.  This 
aspect  of  the  proposal  drew 
considerable  comment;  although  the 
initial  approach  set  forth  in  the 
Proposed  Rule  drew  no  unconditional 
support,  the  foreign-flag  PVO  interests 
in  particular  supported  a  modified 
version  of  the  Proposed  Rule's 
alternative  approach.  Other  ahernatives 
were  also  offered. 

ICCL  and  Kloster  support  the 
Commission's  alternative  proposal  to 
remove  the  current  $15  million  ceiling 
and  to  implement  a  sliding  scale, 
provided  (1)  that  it  is  gradually  phased- 
in;  and  (2)  the  Commission  amends  its 
self-insurance  requirements  to  make     . 
self-insurance  reasonably  available  to 
creditworthy  operators,  regardless  of  the 
location  of  their  qualifying  assets.  These 
commenters  also  propose  that  (1)  only 
existing  UPR  be  covered,  rather  Uian  the 
PVO's  highest  UPR  during  the  preceding 
two  years;  and  (2)  coverage 
requirements  and  self-insurance  tests 
should  encompass  the  organization  as  a 
whole,  thereby  enabling  a  corporate 
parent  to  obtain  coverage  for  its  entire 
organization. 

Citing  American  Hawaii  Cruises' 
bankruptcy  filing  and  trade  press 
articles  concerning  the  securing  of 
financing  for  a  Kloster  Cruise  ship, 
MAST  endorses  moves  to  ensure  liquid 
funds  are  readily  available  to  protect 
consumers  in  the  event  of  a  default.  It 
suggests  that  the  Commission  give  the 
cruise  industry  90  days — under  a  grqnt 
of  limited  antitrust  immunity — to 
develop  its  own  plan  to  ensure  total  and 
timely  consumer  protection.  Should  the 
industry  fail  to  act  in  a  way  satisfactory 
to  the  Commission,  MAST  suggests 
consideration  of  higher  bonding. 

Alaska  Sightseeing  recommends  that 
the  Commission  instead  require  110% 
coverage  for  UPR  up  to  $5  million,  and 
50%  coverage  for  UPR  over  $5  million, 
with  no  maximum.  It  also  suggests 
retaining  self-insiurance  for  U.S. 
corpKwrations  operating  U.S.-flag  vessels. 

AMCV  requests  that  the  current  self- 
insurance  option  be  maintained  and  that 
the  existing  coverage  ceiling  be  left  in 
place.  It  stresses  that  self-insurance  is  an 
important  alternative  for  U.S. 
companies  and  should  be  rtstaiued.  It 


PVOs  at  any  given  time. 


'■•The  alternative  proposal  would  rer,Dirp 
coverage  of  110  percent  of  UPR  up  to  $25  million 
per  operaton  75  percent  of  UPR  between  $25 
miUioD  and  SSO  million  per  operator  and  50 
percent  coverage  for  UPR  over  $50  million  p«!r 
operator. 
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therefore  urges  that  self-insurance  not 
be  simply  discarded,  but  that  any 
concerns  should  be  addressed 
individually.  It  suggests,  for  example, 
that  the  percentage  threshold  of  net 
worth  as  a  function  of  UPR  could  be 
increased  above  110%  to  provide  an 
additional  cushion  of  coverage. 

AMCV's  first  proposal  is  that  PVOs  be 
required  to  fully  disclose  any  shortfall 
between  coverage  and  UPR,  and  to 
advise  their  passengers  of  the 
availability  of  additional  insurance 
coverage.  Its  second  proposal  is  a  new 
rulemaking  to  consider  a  berth-based 
formula,  an  indexed  increase  in  the 
ceiling,  or  other  alternatives  to  address 
the  coverage  "gap". 

Carnival  believes  that  the  current  gap 
between  UPR  and  coverage  levels  is  a 
legitimate  issue:  recent  fleet  growth  has 
substantially  increased  the  gap  between 
coverage  and  actual  UPR.  Carnival 
therefore  suggests  that  UPR  coverage 
requirements  be  designed  to  adjust  as 
PVOs  increase  in  size,  and  to  avoid  the 
need  to  return  to  this  issue  every  few 
years.  However,  it  submits  that  the 
Proposed  Rule's  removal  of  self- 
insurance  would  penalize  the  most 
financially  sound  PVOs.  It  instead 
suggests  that  self-insurance  standards  be 
strengthened  and  made  available  to 
PVOs  which  have  either  (i)  an 
"investment  grade  rating"  of  its  debt  by 
at  least  two  accepted  bond  rating 
agencies;  or  (ii)  which  meet  certain 
minimum  financial  ratios  (liquidity  of  at 
least  100%  of  the  PVO's  UPR  plus  at 
least  three  times  its  UPR  in  tangible  net 
worth  (excluding  intangible  assets  such 
as  good  will)).  Thus.  Carnival  states  that 
the  Commission  would  be  accepting  the 
financial  standards  the  rating  agencies 
and  Wall  Street  use  to  adjudge  a 
maturing  industry,  arguing  that  a  PVO 
meeting  its  proposed  self-insurance  tests 
clearly  has  the  resources  to  satisfy 
passenger  claims  for  UPR.  In  the  event 
that  a  PVO  is  unable  to  self-insure  by 
meeting  either  the  investment  grade 
ratings  test  or  the  minimum  financial 
ratios  test,  Carnival  supports  a 
significant  increase  in  coverage 
requirements.  In  light  of  the  total 
amount  of  UPR,  Carnival  submits  that 
the  Commission's  first  alternative  of 
bonding  110%  of  UPR  up  to  $25 
million,  and  90%  of  UPR  exceeding  $25 
million  appears  reasonable. 

Discussion 

We  continue  to  believe  that  the 
Proposed  Rule  represents  a  legally- 
appropriate  approach  to  address  the 
Section  3  coverage  issues  that  are  before 
the  Commission.  However,  in  view  of 
the  general  opposition  to  the  Proposed 
Rule,  the  Commission  has  determined  to 


hold  it  in  abeyance  pending  the 
exploration  of  additional  alternatives. 
The  Commission  wishes  to  ensure  that 
full  consideration  is  given  to  other 
means  of  establishing  financial 
responsibility  which  are  more 
acceptable  to  the  industry.  The 
Commission  is  therefore  instituting  this 
inquiry  to  determine  the  feasibility  of 
the  PVO  industry  addressing  coverage 
requirements  through  (1)  the  vehicle  of 
voluntary  association(s)  (such 
association(s)  would  be  in  addition  to 
the  current  individual  methods  of 
evidencing  financial  responsibilitv  for 
'  non -performance);  and  (2)  retained  but 
strengthened  self-insurance 
requirements,  as  outlined  more  fully 
below.  The  Commission  beheves  that 
these  approaches  could  provide  a  level 
of  protection  to  the  trsvelling  public 
comparable  to  that  envisioned  by  the 
Proposed  Rule,  but  with  less  of  an  * 
impact  upon  the  industrj-. 

A.  Voluntary  Association(s) 

In  Docket  No.  92-37,  Financial 
Responsibility  for  Non-Vessel-Operating 
Common  Carriers,  the  Commission 
permitted  a  group  or  association  of  non- 
vessel-operating  common  carriers 
(•'NVOCC's")  to  collectively  issue  bonds 
to  meet  financial  responsibility  coverage 
requirements  imposed  upon  NVOCC's 
by  the  Shipping  Act  of  1984.  Because 
this  approach  has  proven  successful 
with  respect  to  NVOCC's,  the 
Commission  is  considering  its 
applicability  and  adaptability  to  PVO 
requirements  under  Public  Law  89-777. 
At  the  same  time,  the  Commission 
recognizes  that,  because  an  association 
approach  would  necessarily  involve 
concerted  carrier  activity,  such  an 
approach  could  present  issues  under  the 
antitrust  laws  to  the  extent  such  activity 
is  not  exempted  under  agreements 
effective  pursuant  to  the  Shipping  Act 
■of  1984,  46  U.S.C. app. 1701  ("1964 
Act")  '5  and/or  approved  pursuant  the 
Shipping  Act,  1916,  46  U.S.C.  app.  801 
("1916  Act").'* The  Commission  invites 
comment  on  these  issues. 

In  general  terms,  the  voluntary 
association  concept  would  work  in  a 
manner  whereby  the  involved 
association  would  accept  liability  for  all 
or  a  part  of  a  P\'0's  section  3  liability, 
pursuant  to  a  Commission-approved 


"The  1984  Act  governs  concerted  ocean  common 
carrier  activity  in  the  U.S.  foreign  waterbome 
trades. 

"The  1*16  Act  governs  concerted  activity  of 
common  carriers  by  water  in  interstate  commerce 
in  the  transportation  by  water  of  passengers  on  the 
high  seas  or  the  Great  Lakes  on  regular  routes  torn 
port  to  port  between  one  VS.  State,  Territory, 
District  or  possession  and  any  other  U.S.  State. 
Territor)',  District  or  possessioo  or  between  plaqes 
in  the  same  Territory,  District  or  possession. 


surety  bond  or  guaranty  in  an  amount 
.  equal  to  the  combined  UPR  of  the  two 
members  having  the  highest  amount  of 
UPR  during  the  past  two  years.  We  have 
set  forth  below  one  possible 
methodology  which  the  Commission 
could  take  to  implement  this  alternative 
and  is  proffered  for  comments 
concerning  this  alternative's  viability. 
Such  an  approach  could  revise  the 
Commission's  rules  under  46  CFR  part 
540,  subpart  A  in  the  following  four 
respects. 

First,  it  could  revise  the  heading  of  46 
CFR  540.5  to  read: 

■'§  540.5    Insurance,  guaranties,  escrow 
accounts,  self-insurance,  associations' . 

Second,  it  could  add  a  new  §  540.5(e) 
to  read: 

(e)  Where  a  group  or  association  of 
passenger  vessel  operators  accepts  liability 
for  all  or  par!  of  a  passenger  vessel  operator  s 
or  a  ticket  issuer's  financial  responsibilitv 
under  section  3  of  Pub.  L.  89-777,  the  group 
or  association  of  passenger  vessel  operators 
must  file  either  a  Form  FMC-1*32A  Surety 
Bond  or  a  Form  F.VIC-133A  Guaranty  clearly 
identifying  each  passenger  vessel  operator  or 
ticket  issuer  and  each  passenger  vessel 
covered.  In  such  cases  the  group  or 
association's  coverage  must  be  in  the  amount 
equal  to  the  combined  unearned  passenger 
revenue  of  the  two  members  having  the 
highest  amount  of  unearned  passenger 
revenue  on  the  date  within  the  2  fiscal  vcars 
immediately  prior  to  the  filing  of  the  group 
or  association  s  coverage. 

Third,  it  could  redesignate  current 
§  540.5  (e)  and  (f)  as  §  540.5  (f)  and  (g). 
respectively. 

Finally,  ft  could  add  a  new  §  540.9(1) 
as  follows: 

(1)  Evidence  of  financial  responsibility  of 
the  type  provided  for  in  §§  540.5  and  540.6 
of  this  part  established  through  and  filed 
with  the  Co.Tiraission  by  a  group  or 
association  of  passenger  vessel  operators  or 
ticket  issuers  on  behalf  of  its  memb<;rs.  is 
subject  to  the  following  conditions  and 
procedures: 

(1)  Each  group  or  association  of  passe .^ger 
vessel  operators  or  ticket  issuers  shall  notif\ 
the  CoiTimission  of  its  intention  to  participate 
in  such  a  program  and  furnish 
documentation  as  will  demonstrate  its 
authenticity  and  authority  to  represent  its 
members,  such  as  articles  of  incorjxjration. 
bylaws,  etc.; 

(2)  Each  group  or  association  of  passenger 
vessel  operators  or  ticket  issuers  shall 
provide  the  Commission  with  a  list  certified 
by  its  Chief  Executive  Office  containing  the 
names  of  those  passenger  vessel  operators  or 
ticket  issuers  to  which  it  will  provide 
coverage,  in  whole  or  in  part;  the  manner  and 
amount  of  existing  coverage  each  covered 
passenger  vessel  operator  or  ticket  issuer  has: 
an  indication  that  the  existing  coverage 
provided  each  passenger  vessel  op>erator  or 
ticket  issuer  is  provided  by  a  surety  bond 
issued  by  a  surety  company  found  acceptable 
to  the  Secretarj'  of  the  Treasury,  or  by 
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insurance  or  guaranty  issued  by  a  firm 
acceptable  to  the  Commission;  and  the  name, 
address  and  facsimile  number  of  each  surety, 
insurer  or  guarantor  providing  coverage 
pursuant  to  this  section.  Each  group  or 
association  of  passenger  vessel  operators  or 
ticket  issuers  shall  notify  the  Commission 
within  thirtv  (30)  days  of  anv  rhangesuto  it^ 
list. 

(3)  The  group  or  asspcialion  shall  provide 
the  Commission  with  a  sample  copy  of  each 
typie  of  existing  financial  responsibility 
coverage  used  by  member  passenger  vessel 
operators  or  ticket  issuers. 

(4)  Each  group  or  association  of  passenger 
vessel  operators  or  ticket  issuers  shall  be 
responsible  for  ensuring  that  each  members 
financial  responsibility  coverage  will 
discharge  that  member's  legal  liability  to 
indemnify  the  passengers  of  the  member's 
vessels  for  nonperformance  of  transportation 
within  the  meaning  of  section  3  of  Public 
Law  89-777.  Each  group  or  association  of 
passenger  vessel  operators  or  ticket  issuers 
shall  be  responsible  for  requiring  each 
member  to  provide  it  with  valid  proof  of 
financial  responsibility  annually. 

(5)  Where  the  group  or  association  of 
passenger  vessel  operators  or  ticket  issuers 
determines  to  secure  on  behalf  of  its 
members  other  forms  of  tlnancial 
responsibility,  as  specified  by  this  subpart  to 
indemnify  passengers  for  nonperformance  of 
transportation  within  the  meaning  of  section 
3.  Public  Law  89-777.  not  covered  by  a 
member's  individual  financial  responsibility 
coverage,  such  additional  coverage  must: 

(i)-Allow  claims  to-be  made  in  the  United 
States  directly  against  the  group  or 
association's  Surety.  Insurer  or  Guarantor 
against  each  covered  member  for 
nonperformance  of  transportation  within  the 
meaning  of  section  3  of  Public  Law  89-777; 
and 

(ii)  Be  for  an  amount  up  to  the  UPR  for 
each  covered  member  up  to  a  maximum  of 
the 'UPR  in  the  amount  equal  to  the  combined 
unearned  passenger  revenue  of  the  two 
members  having  the  highest  amount  pf 
unearned  passenger  revenue  on  the  date 
within  the  2  fiscal  years  immediately  prior  to 
the  filing  of  the  group  or  association's 
coverage. 

(6)  The  coverage  provided  by  the  group  or 
association  of  passenger  vessel  operators  or 
ticket  issuers  on  behalf  of  its  members,  in 
whole  or  in  part,  shall  be  provided  by: 

(i)  In  the  case  of  a  surety  bond,  a  surety 
company  found  acceptable  to  the  Secretary  of 
the  Treasury  and  issued  by  such  a  surety 
company  on  Form  FMC-132A;  and 

(ii)  In  the  case  of  insurance  and  guaranty, 
a  firm  recognized  and  approved  by  the 
Commission. 

B.  Reinforced  Self-Insurance 

Strongly-argued  support  remains  for 
continuing  at  least  a  modified  version  of 
self-insurance.  The  Commission  is 
concerned  that  its  present  self-insurance 
standards  may  be  inadequate,  but  it  will 
consider  an  approach  whereby  it  would 
restore  its  former  ((net  worth  =  100% 
UPR)  +  (working  capital  =  100%  UPR)) 
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standard, '7  but  require  prospective  self- 
nsurers  to  provide  alternative  coverage 
or  a  percentage  (e.g.,  50%  or  25%)  of 
heir  uncovered  UPR.  through  either  a 
raditional  guaranty,  surety,  escrow 
Jgreement  or  lien  or  other  security 
nstrument,  or  through  participation  in 
coverage  association  along  the  above- 
lescribed  lines.  The  Commission 
vould,  however,  still  require  qualifying 
issets  to  be  located  in  the  United  States. 

7.  Coverage  Requirements 

PyO's  electing  to  secure  coverage 
hrough  an  association  of  the  nature 
lescribed  above  would  be  required  to 
ffect  coverage  either  equal  to  that 
'VO's  individual  exposure  under  the 
;average  requirements  ultimately 
idopted  in  this  matter,  or  the 
issociation  could  be  required  to  cover 
he  combined  UPR  attributable  to  its 
wo  largest  members.  The  Commission 
nvites  comment  on  other  variants  that 
night  also  provide  adequate  coverage. 

We  also  solicit  comments  on  any 
ther  form  of  security  or  proposal  that 
rould  provide  adequate  coverage  for 
le  travelling  public. 

Conclusion 

The  Commission's  initiation  of  this 
roceeding  is  not  in  any  way  intended 

0  suggest  that  the  PVO  industry  is 

I  instable  or  has  at  any  time  failed  to 
leet  its  responsibilities  under  Public 
,aw  89-777.  At  the  same  time,  we 
1  emain  concerned  that  our  present 
1  equirements  may  not  provide  sufficient 
(  overage  in  the  event  of  future 

oriperformance.  The  Commission 
i  ffirms  its  willingness  to  consider 
tinovative  methods  of  ensuring  an 
dequate  degree  of  Public  Law  89-777 
(  overage  without  unduly  burdening  the 
1  VO  industry  and  appreciates  the  input 
i  has  received  to  date  on  the 
<  evelopment  of  its  rules  in  this  area. 

Now  therefore,  it  is  ordered  that  this 
lotice  of  Inquiry  be  published  in  the 
ederal  Register;  and 

Is  further  ordered,  that  the  Proposed 
ule  in  Docket  No.  94-06  is  hereby  held 

1  abeyance  pending  further  notice. 

By  the  Commission, 
ibseph  C.  Polking, 
i  ecretary. 

R  Doc.  94-25437  Filed  10-1,3-94;  8:45  am)' 
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"The  former  standard  provided  that  the 
C  smmission  could,  for  good  cause  shown,  waive 

e  requirement  as  to  the  amount  of  working 
c  ipital. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  638,  640, 642,  646,  and 
659 

p.D.  100494B] 

South  Atlantic  Fishery  Management 
Council;  Meetings  and  Hearings 

AGENCY:  National  Marine  Fisheries 
(NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Public  meetings  and  public 
hearings. 


SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  and  I'ts 
committees  will  hold  meetings  aftd 
hearings  on  a  variety  of  issues, 
including  developing  regulations  for 
fishery  management  plans  (FMPs) 
within  their  geographical  area. 
DATES:  The  public  meetings  and 
hearings  will  be  held  October  24-28. 
1994.  See  SUPPLEMENTARY  INFORMATION 
for  times  of  the  meetings  and  hearings. 
ADDRESSES:  All  meetings  and  hearings 
will  be  held  at  the  Holiday  Inn,  1706  N. 
Lumina  Avenue,  Wrightsville  Beach. 
NC;  telephone  910-256-2231.  A 
detailed  agenda  of  the  October  24-28 
meetings  and  hearings  is  available  from 
the  South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  Suite 
306,  Charleston,  SC  29407-4699. 
FOR  FURTHER  INFORMA-HON  CONTACT: 
Carrie  Knight,  Public  Information 
Officer  South  Atlantic  Fishery 
Management  Council,  telephone  803- 
571^366. 

SUPPLEMENTARY  INFORMATION:  Following 
is  an  agenda  of  items  to  be  discussed 
during  the  public  meetings  and  hearings 
scheduled  for  October  24-28, 1994: 

1.  October  24, 1994,  from  1:30  p.m.  to 
5  p.m.— the  Advisory  Panel  Selection 
Committee  will  meet  in  a  closed  session 
to  develop  recommendations  for 
appointment  of  advisory  panel  members 
and  to  review  a  new  advisory  panel 
questionnaire  and  brochure. 

2.  October  25, 1994.  from  8:30  a.m.  to 
10:30  a.m.— the  Shrimp  Committee  will 
review  public  comments  received  on 
Amendment  1  to  the  Shrimp  FMP  and 
develop  recommendations  to  the 
Council. 

3.  October  25, 1994,  from  10:30  a.m. 
to  noon — the  Mackerel  Committee  will 
meet  to  review  results  from  a  meeting 
held  on  stock  identification  and  to 
discuss  boundary  options  between  the 
South  Atlantic  and  Gulf  of  Mexico. 

4.  October  25, 1994,  from  1:30  p.m.  to 
3:30  p.m.— the  Spiny  Lobster  Committee 


will  begin  with  a  public  hearing  on 
Amendment  4  to  the  Spiny  Lobster 
FMP.  The  Committee  will  then  review 
public  hearing  and  NMFS  comments 
before  developing  recommendations  to 
the  Council. 

5.  Oct(*er  25, 1994,  from  3:30  p.m.  to 
5  p.m. — the  Habitat  and  Environmental 
Protectiwi  Committee  will  review  the 
amendment  on  live  rock  aquaculture. 
octocoral  harvest,  and  anchoring  in  the 
Oculina  Bank.  The  Committee  will  also 
review  public  hearing  comments  before 
developing  recommendations  to  the 
Council. 

6.  October  25. 1995,  at  6:30  p.m.— 
public  scoping  meetings  are  scheduled 
on  the  following  topics: 


(a)  Amendment  8  to  the  Snapper- 
Grouper  FMP, 

(b)  Amendment  8  to  the  Coastal 
Migratory  Pelagics  (mackerels)  FMP. 
and 

(c)  Controlled  access  for  Atlantic 
Spanish  mackerel. 

7.  October  25. 1994,  at  6:30  p.m.— a 
public  hearing  is  scheduled  on  live  rock 
aquaculture,  octocoral  harvest,  and 
anchoring  in  the  Oculina  Bank. 

8.  October  26, 1994,  from  8:30  a.m.  to 
noon — NMFS  will  present  reports  to  the 
Snapper-Grouper  Committee.  From  1:30 
p.m.  to  5  p.m.  the  Committee  will 
review  Snapper-Grouper  Amendment  8 
and  will  develop  recommendations  to 
the  Council. 

9.  October  27. 1994,  fi^m  8:30  a.m.  to 
6  p.m.  and  October  28, 1994,  from  8:30 


a.m.  to  noon — the  full  Council  will  meet 
to  discuss  Committee  reports, 
recommendations,  and  other  items. 

These  meetings  and  hearings  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Carrie  Knight  at 
the  above  Council  address  by  October 
17, 1994. 

Dated:  October  7, 1994. 
Richard  H.  Scharfer. 

Director,  Office  of  Fisheries  Consenvtion  and 
Management.  National  Marine  Fisheries 
Sen'ice. 

!FR  Doc.  94-25499  Filed  10-13-94;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  ckxuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxl 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-078-1] 

Rangeland  Grasshopper  Cooperative 
Management  Program  Environmental 
Impact  Statement 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  intends  to  prepare  a 
programmatic  environmental  impact 
statement  for  the  Rangeland 
Grasshopper  Cooperative  Management 
Program.  The  programmatic 
environmental  impact  statement  will 
analyze  the  potential  environmental 
effects  of  programs  to  control 
grasshoppers  and  Mormon  crickets.  We 
are  requesting  comments  from  the 
public,  including  government  agencies 
and  private  industry,  concerning  the 
scope  of  issues  that  should  be  addressed 
in  the  programmatic  environmental 
impact  statement.  Our  request  for 
comments  is  the  first  step  in  the 
-development  of  a  programmatic 
environmental  impact  statement.' 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  13, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Mr. 
Robert  E.  Fizel,  Environmental  Analysis 
and  Documentation,  BBEP,  APHIS, 
USDA.  room  828,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville.  MD ' 
20782.  Please  state  that  your  comments 
refer  to  Docket  No.  94-078-1. 
Comments  received  may  be  inspected  at 
USDA.  room  1141,  South  Building.  14th 
Street  and  Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:3Q  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
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inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Pizel  or  Mr.  Charles  Brown, 
Environmental  Analysis  and 
Documentation.  BBEP.  APHIS,  USDA, 
room  828,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
(301)  436-8565;  or  Mr.  Charles  Bare, 
Senior  Operations  Officer,  Domestic  and 
Emergency  Operations,  Plant  Protection 
and  Quarantine,  APHIS,  USDA,  room 
643,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782,  (301)  436- 
8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

Grasshoppers  and  Mormon  crickets 
are  members  of  the  Class  Insecta  and  the 
Order  Orthoptera,  which  contains 
several  hundred  species,  although  only 
about  35  species  are  perennial  pests  of 
plants.  Grasshoppers  and  Mormon 
crickets  have  the  potential  for  sudden 
and  explosive  population  increases, 
which  can  be  so  extreme  that  all 
vegetation  is  consumed  in  outbreak 
situations.  These  infestations  are  often 
so  extensive  that  individual  land 
managers  alone  cannot  control  the 
damage. 

The  migratory  and  widespread  nature 
of  grasshoppers  and  Mormon  crickets 
also  makes  coordination  of  management 
programs  across  multi-jurisdictional 
joundaries  essential.  The  purpose  of  the 
Animal  and  Plant  Health  Inspection 
Service's  (APHIS)  Rangeland 
jrasshopper  Cooperative  Management 
'rogram  is  to  protect  American 
igriculture  and  natural  resources  from 
osses  caused  by  economically 
iignificant  infestations  of  grasshoppers 
md  Mormon  crickets.  APHIS  fulfills  the 
leed  to  coordinate  and  provide  direct 
supervision  for  grasshopper  and 
viormon  cricket  management  programs 
n  cooperation  with  other  Federal 
igencies.  State  agricultural  agencies, 
md  private  individuals. 

The  geographic  area  affected  by 
nanagement  programs  consists  of  the 
>tates  of  Arizona,  California,  Colorado, 
daho,  Kansas,  Minnesota,  Montana, 
Nebraska.  Nevada,  New  Mexico,  North 
Dakota,  Oklahoma,  Oregon,  South 
)akota,  Texas,  Utah,  Washington, 
Vyoming,  and  the-Delta  Junction  region 
n  Alaska. 
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Significant  new  information  and 
management  techniques  indicate  the 
need  for  APHIS  to  develop  a  new 
programmatic  environmental  impact 
statement  (EIS).  The  following  agencies 
have  been  asked  to  cooperate  with 
APHIS  in  preparing  the  EIS: 
Agricultural  Research  Service, 
Agricultural  Stabilization  and 
Conservation  Service,  and  Forest 
Service,  United  States  Department  of 
Agriculture;  National  Marine  Fisheries 
Service,  U.S.  Department  of  Commerce; 
U.S.  Army  Corps  of  Engineers,  U.S. 
Department  of  Defense;  Bureau  of 
Indian  Affairs,  Bureau  of  Land 
Management,  Fish  and  Wildlife  Service, 
and  National  Park  Service,  U.S. 
Department  of  Interior;  and  the 
Environmental  Protection  Agency.  The 
purpose  of  the  programmatic  EIS  is  to 
examine  alternatives  for  Federal 
grasshopper  and  Mormon  cricket 
management  efforts  in  the  United  States. 
The  EIS  will  incorporate  information 
from  the  1987  programmatic  EIS  for  the 
Rangeland  Grasshopper  Cooperative 
Management  Program  and  will  also 
present  information  that  has  been 
developed  since  1987.  The  resulting  EIS 
wijl  be  used  for  planning, 
decisionmaking,  and  to  inform  the 
public  regarding  the  environmental 
effects  of  grasshopper  and  Mormon 
cricket  management  programs.  The 
analysis  and  resulting  EIS  will  also 
provide  the  programmatic  overview  to 
which  APHIS  can  tier  site-specific 
analyses  and  environmental 
assessments. 

We  are  issuing  this  notice  of  intent  te 
prepare  an  EIS  in  accordance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  efseq.)  and  §1501.7  of  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  1501.7). 

Scoping  Process 

The  initial  step  in  the  process  of  EIS 
development  is  scoping.  Scoping 
includes  solicitation  of  public 
involvement  in  the  form  of  written 
comments,  and  evaluation  of  these 
comments.  This  process  is  used  for 
determining  the  scope  of  issues  to  be 
addressed.  We  are  therefore  asking  for 
WTitten  comments  that  identify 
significant  environmental  issues  that 
should  be  analyzed  in  the  EIS.  We  invite 
comments  from  the  public,  including 
private  industry  and  Federal,  State,  and 
local  govenunent  agencies  that  have  an 


interest  in  the  Rangeland  Grasshopper 
Cooperative  Management  Program  or 
related  programs,  and  from  Federal  and 
State  agencies  that  have  either 
jurisdiction  by  law  or  special  expertise 
regarding  any  national  program  issue  or 
environmental  impact  that  should  be 
discussed  in  the  EIS. 

Alternatives 

We  will  consider  all  reasonable  and 
realistic  action  altornatives 
recommended  in  the  comments  we 
receive.  The  following  alternatives  have 
already  been  identified  for 
comprehensive  analysis  in  the  EIS: 

(1)  Chemical  control  (e.g.  chemical 
pesticide  sprays  and  baits); 

(2)  Biological  control  (eg.  pathogens 
and  predators); 

(3)  Cultural  control  (e.g.  range 
management  practices); 

(4)  Integrated  pest  management  (e.g., 
some  combination  of  the  above 
methods);  and 

(5)  No  action. 

Major  Issues 

The  following  are  some  of  the  major 
issues  that  \*ill  be  discussed  in  the  EIS: 

(1)  The  use  of  organisms  exotic  to  the 
United  States  as  biocontrol  agents. 
Pathogenic  and  parasitic  organisms 
native  to  areas  outside  of  the  United 
States  have  been  proposed  as  biocontrol 
agents  to  control  native  grasshoppers. 
The  concern  is  the  potential  for  effects 
on  native  ecosystems. 

(2)  The  effects  of  grasshogper  and 
Mormon  cricket  management  programs 
on  nontarget  organisms.  The  need  is  to 
encapsulate  and  summarize  the 
considerable  amount  of  information  that 
has  been  developed  since  1987 
regarding  the  effects  of  program 
treatments  on  flora  and  fauna,  including 
endangered  and  threatened  species. 

(3)  Treatments  on  lands  enrolled  in 
the  Federal  Conservation  Reserve 
Program.  The  issue  is  the  responsibility 
for  grasshopper  and  Mormon  cricket 
management  on  lands  that  have  been 
removed  from  agricultural  production 
and  enrolled  in  the  Conservation 
Reserve  Program. 

(4)  Public  involvement  in  site-specific 
planning  and  decisionmaking. 

(5)  Emerging  technologies  for 
grasshopper  and  Mormon  cricket 
management. 

(6)  Monitoring  grasshopper  and 
Mormon  cricket  management  programs. 
The  need  is  to  summarize  and  analyze 
monitoring  data  that  has  been  collected 
since  1987  and  to  guide  future 
monitoring  plans. 

(7)  The  relationship  of  grazing 
practices  to  grasshopper  and  Mormon 
cricket  populations  and  outbreaks. 


52139 


(8)  The  economics  of  grasshopper  and 
Mormon  cricket  management. 

Preparation  of  the  EIS 

Following  the  scoping,  we  will 
prepare  an  EIS  for  the  Rangeland 
Grasshopper  Cooperative  Management 
Program.  A  notice  announcing  5iat  the 
EIS  is  available  for  review  vdW  then  be 
published  in  the  Federal  Register.  The 
notice  will  also  request  corr.ments 
concerning  the  EIS. 

Done  in  Washington.  DC,  this  6th  day  of 
October  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc.  94-2542:  Filed  10-13-94: 8:45  am] 
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Rural  Electrification  Administration 

Pacific  Northwest  Generating 
Cooperative;  Finding  of  No  Significant 
impact 

agency:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 


SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA)  has  made  a  finding  of  no 
significant  impact  (FONSI),  with  respect 
to  the  potential  environmental  impact 
resulting  from  a  proposal  by  Pacific 
Northwest  Generating  Cooperative 
(PNGC),  to  construct  and  operate  the 
Coffin  Butte  Resource  Project  in  Benton 
County,  Oregon.  The  FONSI  is  based  on 
a  Borrower's  Environmental  Report 
(BER)  prepared  for  PNGC  by  CH2M  Hill 
and  submitted  to  REA  covering  the 
proposed  action.  REA  conducted  an 
independent  evaluation  of  the  BER  and 
concurs  with  its  scope  and  content.  In 
accordance  with  REA  Environmental 
Policies  and  Procedures,  7  CFR  1794.61, 
REA  has  adopted  the  BER  as  its 
environmental  assessment  for  this 
project. 

REA  has  concluded  that  the  impacts 
associated  wdth  the  proposed  project 
would  not  be  significant  and  that  the 
proposed  action  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  Therefore 
the  preparation  of  an  environmental 
impact  statement  is  not  necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Chief, . 
Environmental  Compliance  Branch, 
Electric  Staff  Division,  room  1246, 
South  Agriculture  Building,  Rural 
Electrification  Administration, 
Washington,  DC  20250-1500,  telephone 
(202)  720-1784. 


SUPPLEMENTARY  INFORMATION:  The 
proposed  project  will  be  located  in 
Benton  County,  near  the  city  of  Adair 
Village  and  approximately  10  miles 
north  of  Corvallis.  Oregon.  The  11.4  acre 
plant  site  is  located  adjacent  to  Coffin 
Butte  Road  and  State  Highway  99W. 
The  site,  ijthich  is  owned  by  Valley 
Landfills,  Inc.  (VLI),  is  immediately 
adjacent  to  VLI's  Coffin  Butte  Landfill. 
PNGC  proposes  to  construct  and  operate 
a  2.2  megawatt  (MW)  net  diesel  electric 
generation  facility  that  will  be  fueled  by 
methane  gas  collected  from  the  adjacent 
VLI  landfill.  The  generation  facilities 
will  initially  consist  of  three  850 
kilowatt  diesel  engines  designed  to  burn 
landfill  gas.  Planned  expansion  of  the 
landfill  is  expected  to  provide  sufficient 
methane  to  fuel  three  additional  diesel 
units.  The  engines  will  be  enclosed  in 
a  sound  treated  building  that  will  be 
approximately  80  feet  long  bv  45  feet 
wide  and  20  feet  high.  The  exhaust 
stack  on  each  engine  v\'ill  extend 
approximately  5  feet  above  the  top  of 
the  building.  A  pipe  system,  installed  b> 
VLI,  will  collect  the  landfill  gas  and 
deliver  the  gas  to  a  compressor  in  the 
generating  facility.  Access  to  the 
enclosed  fenced  site  will  be  via  a  single 
lane  gravel  road  from  Coffin  Butte  Road. 
A  12.5  kilovoh  overhead  powerline  will 
connect  the  facility  to  the  existing  12.5 
kV  distribution  line  of  Consumers 
Power,  Inc.,  (CPI)  a  PNGC  member.  The 
distribution  line  is  located  adjacent  and 
parallel  to  Coffin  Butte  Road. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
energy  conservation,  purchased  power, 
and  alternative  generating  technologies. 
REA  has  considered  these  alternatives 
and  has  concluded  that  the  project  as 
proposed  will  meet  the  needs  of  PNGC 
and  CPI  with  a  minimum  of  adverse 
impacts. 

Based  on  analysis  of  the  adopted  BER 
and  other  available  project  related 
information.  REA  has  concluded  that 
construction  and  operation  of  the 
proposed  Coffin  Butte  Resource  Project 
will  have  no  significant  impact  on  air 
quality,  wetlands,  existing  land  uses,  or 
flora  and  fauna.  In  addition,  REA  has 
determined  that  construction  and 
operation  of  the  proposed  project  will 
have  no  effect  on  water  quality, 
important  farmland,  floodplains, 
cultural  resources,  federally  listed 
threatened  and  endangered  species  or 
designated  critical  habitat,  or  species 
proposed  for  hsting  or  proposed  critical 
habitat.  No  other  potential  significant 
impact  resulting  from  the  construction 
and  operation  of  the  proposed  project 
has  been  identified. 

In  accordance  with  REA 
Environmental  Policies  and  Procedures 
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for  Electric  and  Telephone  Borrowoa,  7 
CFR  part  1794.  PNGC  published  notices 
in  the  Corvaliis  Gazette  Times  on 
August  25  and  26, 1994.  The  notices 
announced  the  project  and  identiSed 
locations  at  which  the  BER  could  be 
reviewed.  No  comments  were  received. 
Copies  of  the  BER  and  FONSI  are 
available  for  review  at.-or  can  oe 
obtained  frono  REA  at  the  address 
provided  herein  or  obtained  from  the 
ofCces  of  Pacific  Northwest  Generating 
CooperaMve,-  771  Nortieast  Halsey 
Street.  Suite  2^,  PnrtUnd,  Oregon 
97232-1238."  during  norma]  business 
hours. 

Dated:  Octobar  9,  1994. 
Adam  M.  G«lod)-ier, 

Deputy A&mrnhtrator — Program  Operations. 
|FR  Doc.  94-25467  Filed  10-13-94;  8:45  ami 
BOXING  CODE  341ft-1S-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  ManaQ«mcnt  and  Budget 

tXX  has  submitted  to  the  Orlice  of 
Managemert  and  Budget  for  clearance 
the  following  propcsal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Advance  Technology  Program 
Application. 

Agency  Form  Numbers:  NIST-1262 
and  NIST-1263. 

OMB  Approval  Number:  0693-0009. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  30.000  hours. 

Number  of  Respondents:  1,000. 

Avg  Hours  Per  Response:  30. 

Needs  and  Uses:  NIST  has  established 
the  Advanced  Technology  Program  to 
accelerate  the  commercializatioa  of 
technological  innovations  and    - 
refinement  of  manufacturing 
technoivi.;ies  by  U.S.  businesses.  The 
information  requested  is  necessary  to 
assure  a  fair  and  equitable  process  to 
evaluate  and  fund  proposals  submitted 
to  the  program. 

Affected  Public:  Businesses,  federal 
agencies,  small  businesses,  non-profit 
institutions,  state  or  local  governments. 

Frequency:  On  occasion  —  one-time 
only  per  application. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Virgima  Hughes. 
(202) 395-3785. 

Copies  of  the  above  infotmation 
collection  proposal  can  be  obtained  b> 
calling  ot  writing  Geiald  Tache.  DOC 
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'orms  Clearance  Officer.  (202)  482- 
271,  Departnaent  of  Commerce.  Room 
327, 14th  and  Constitution  Avenue, 
J.W.,  Washington,  D.C.  20230. 
Written  comments  and 
ecomnjecdations  for  the  proposed 
n  formation  collection  should  be  sent  to 
'irginia  Hughes,  OMB  Desk  Officor, 
loom  10236,  New  Executive  Office 
luilding,  Washington,  D.C  20503. 

Dated:  October  7, 1994. 
I  lerald  Tache, 

I  departmental  Forms  Clearance  Officer.  Office 
f  Management  and  Organization. 
-R  Doc.  94-25395  Filed  10-13-94;  8:45  am) 
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linohty  Business  Development 
I  .gency 

I  lusiness  Development  Center 

i  pplicatlons:  Sacramento,  California 

/  GENCY:  Minority  Business 

I  tevelopment  Agency,  Commerce. 

i  cnON:  Notice. 


Summary:  In  accordance  with  Executive 
der  11625  and  15  U.S.C.  1512,  the 
[inority  Business  Development  Agency 
IBDA)  is  soliciting  competitive 
•plications  for  its  Sacramento, 
( alifomia  Minority  Business 
I  levelopment  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
t )  provide  business  development 
s  ;rvices  to  the  minority  business 
c  ommunity  to  help  establish  and 
I  laintain  viable  minority  businesses.  To 
t  le  end,  MBDA  funds  organizations  to 
i  lentify  and  cooidinate  public  and 
f  rivate  sector  resources  on  behalf  of 
I  linority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
e  [itrepreneurs;  and  to  serve  as  a  conduit 
c  F  information  and  assistance  regarding 
E  linority  business.  The  MBDC  will 
I  rovide  service  in  the  Sacramento, 
C  ahfomia  Metropolitan  Area.  The 
a  Kvard  number  of  the  MBDC  will  be  09- 
15-95007-01. 

C  ATES:  The  closing  date  for  applications 
ii  November  17, 1994.  Applications 
I  lust  be  received  in  the  Saa  Francisco 
F  egional  Office  on  or  before  November 
1 7, 1994.  A  pre-application  conference 
V  ill  be  held  on  November  1 ,  1994,  at 
1 3:00  a.m.,  at  Caltrans,  1120  "N"  Street, 
F  oom  6510,  Sacramento,  California. 
A  30RESSES:  U.S.  Departinent  of 
C  ammcice,  Minority  Business 
I  evelopment  Agency,  San  Francisco 
F  egional  Office,  221  Main  Street,  Room 
1 180,  San  Francisco,  California  94105. 
F  >R  FURTHER  INFOWNATION  CONTACT: 
S  eve  Saho  at  (415)  744-3001. 
S  tPPt^MaiTARY  infommation: 
C  Dntingent  upon  the  availability  of 


Federal  funds,  the  cost  of  perfOTmance 
for  the  first  budget  poiod  (12  mcmths) 
from  March  1 ,  1995  to  February  29, 
1996,  is  estimated  at  $222,196.  The  total 
Federal  amount  is  $188,867  and  is 
composed  of  $184,260  plus  the  Aucfit 
Feo  amount  of  $4,607.  The  appbcation 
must  include  a  minimum  cost  share 
15%  $33,329  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $222,196.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  f<»  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizaticms, 
state  and  local  governments,  American 
Indian  tribes  and  edocatitHial 
institutions. 

Applications  will  be  evahiBted  on  the 
following  criteria:  the  knowiedgs, 
background  and/or  capabihties  of  die 
firm  and  its  staff  in  add/essing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  tibe  resources 
available  to  the  firm-in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  perfionning  the 
work  requirements  inchided  in  the' 
application  (25  poiiUs);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  poin^ 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmaticaily  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  cm  the  niunber 
of  points  received,  the  demonstrated 
responsibihty  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
perfonnance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  forthe  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  requind  to 
conteibute  at  least  15%  of  the  total 
project  cost  through  non-Federa) 
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contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  fi-om 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  imder  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  asstirance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  pari  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— AW  non-profit 
and  for-profit  appUcants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  vnth  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
vrith  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 


termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements— A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
appUes. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying— Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  fu:  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  imder  the  award  to  submit,  if 
applicable,  a  completed  Form  CEX-512. 
"Certifications  Regarding  Debarment. 
Suspension,  Inetigibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-Lli,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 


subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
docimient. 

Buy  American-Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and(b). 

(Catalog  of  Federal  Domestic  Assistance) 

11.800    Minority  Business  Development 
Center. 

Dated:  October  7. 1994. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
(PR  Doc.  94^25420  Filed  10-13-94;  8:45  am] 
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Business  Development  Center 
Applications:  Queens,  New  York 

AGENCY:  Minority  Business 
Development  Agency,  Conunerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  for  its  Queens,  New  York 
Minority  Business  Development  Center 
(MBDC).  The  purpose  of  die  MBDC 
Program  is  to  proWde  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end.  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  riiinority  individuals  "nd 
firms;  to  offer  a  full  range  of  client 
services  to  minority  entrepreneurs;  and 
to  serve  as  a  conduit  of  information  and 
assistance  regarding  minority  business. 
The  MBDC  will  provide  service  in  the 
Queens,  New  York  Metropolitan  Area. 
The  award  number  of  the  MBDC  will  be 
02-10-95004-01. 

DATES:  The  closing  date  for  applications 
is  December  5, 1994.  Applications  must 
be  received  in  the  New  York  Regional 
Office  on  or  before  December  5,  1994. 
ADDRESSES:  U.S.  Department  of 
Commerce.  Minority  Business 
Development  Agency.  New  York 
Regional  Office,  26  Federal  Plaza,  Room 
3720.  New  York.  New  York  10278. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  Fuller  at  (212)  264-3262. 
SUPPL£MENTARV  INFORMATION: 
Contingent  upon  the  availabihty  of 
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Federal  6inds«  the  cost  of  pafofsiffiBe* 
for  the  first  budget  period  (12  months) 
from  April  1. 1995  to  March  31, 1996, 

is  estimated  at  $226,705.  The  total , 
Federal  amount  of  $192,700  and  is 
composed  of  $188,000  plus  the  Audit 
Fee  amount  of  S4,700.  The  applicaticn 
must  include  a  minimum  cost  share 
15%  $34,005  in  non-federal  (cost 
sharing)  contributions  for  a  total  project 
cost  of  $226,705.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combmations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  service  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (25  points).  An  apphcation 
must  receive  at  least  70%  of  the  paints 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  pinpose  of  the  MBDA 
program.  Negative  audit  findings  and 
rcconimendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  resuil  in  an  applicaticn  not  being 
considered  for  award.  The  apphcant 
with  the  highest  point  score  will  not    - 
necrss-^rily "receive  the  award. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
prjject  cost  tlirougb  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBIXl  mcy  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Periodic  reviews  culminating  in  year- 
to-date  eva]uatior»  will  be  conducted  \<y 
detemnne  tf  funding  for  the  profecr 


aiould  continue.  Continued  funding 
v^ill  be  at  the  total  discretioa  of  MBDA 
based  on  socfa  Surtors  as  tbe  MBDC's 
p  erformance,  the  availability  of  funds 
a  id  Agency  priorities. 

Anticipated  processing  time  of  this 
a  vard  is  120  days.  Executive  order 
1 J372,  "Intergovernmental  Review  of 
F  ideral  Programs",  is  not  applicable  to 
tiis  program.  Federal  fiinds  for  this 
p  oject  include  audit  funds  for  non-CPA 
ri  cipients.  In  the  event  that  a  CPA  firm 
V  ins  the  competition,  the  funds  1 

a  located  for  audits  are  not  applicable. 
C  uestions  concerning  the  preceding 
i]  formation  can  be  answered  by  the 
c  intact  person  indicated  above,  and 
c  )pies  of  application  kits  and  applicable 
n  guiations  can  be  obtained  at  the  above 
a  Idress.  The  collection  of  information 
a  id  requirements  for  this  project  have 
b  len  approved  by  the  Office  of 
N  anagement  and  Budget  (OMB)  and 
ai  signed  OMB  control  number  0640- 
0  )06. 

Pre- Award  Costs — ^Applicants  are 
h  ;reby  notified  that  if  they  incur  any 
CI  >sts  prior  to  an  award  being  made,  they 
d  >  so  solely  at  their  own  risk  of  not 
b  sing  reimbursed  by  the  Government. 
^  otwithstanding  any  verbal  assiuance 
tllat  an  applicant  may  have  received, 
tl  ere  is  no  obhgation  on  the  part  of  the 
D  spartment  of  Commerce.to  cover  pre- 
a'  vard  costs. 

Awards  under  this  program  shall  be 
si  ibject  to  all  Federal  laws,  and  Federal 
ai  id  Departmental  regulations,  pohcies, 
m  id  procedures  applicable  to  Federal 
fi  lancial  assistance  awards. 

Outstanding  Account  Receiveble—No 
a'  vard  of  Federal  funds  shall  be  made  to 
a]  I  applicant  who  has  an  outstanding 
d  ilinquent  Federal  debt  until  either  the 
d  ilinquent  account  is  paid  in  full, 
n  payment  schedule  is  established  and 
ai  least  one  payment  is  received,  or 
o  her  arrangements  satisfactory  to  the 
C  apartment  of  Commerce  are  made. 

Name  Check  Policy— All  non-profit 
a  id  for-profit  applicants  are  subject  to  a 
n  mie  check  review  process.  Name 
c  lecks  are  intended  to  reveal  if  any  key 
ii  divjduals  associated  vrith  the 
a  iplicant  have  been  convicted  of  o>  arc 
p  esentiy  facing  criminal  charges  such 
ai  fraud,  theft,  perjury  or  other  matters 
M  lich  significantly  reflect  on  the 
a  ipHcant's  management  honejtj-  or 
fi  lan^ial  integrity. 

Award  Termination — ^The  Department 
G  ants  Officer  may  terminate  any  grant/ 
c(  operative  agreement  in  whole  or  in 
p  xt  at  any  time  before  the  date  of 
a  mpletion  whe.never  it  is  determined 
tl  at  the  award  recipient  has  failed  to 
c(  mply  with  the  conditions  of  the  grant/ 
c<  opo^tive  agreement.  Examples  of 
St  me  of  the  conditions  which  can  cause 
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tenmnati<xi  are  foilim  to  meet  cost- 
sharing  requiieraents;  unsatisfactory 
perframance  of  the  MBDC  work 
requirements;  and  reporting  inacctirate 
or  inflated  claims  of  client  assistance. 
Such  inaccm-ale  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  felse  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— All 
primary  applicants  must  submit  a 
complated  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace    ■ 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace— Craatees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F,  "Goverrunentwide  Requrrements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  appKes. 

Anti-Lobbying—PeTaons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  tm  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbjdng  section 
of  the  ceriification  form  prescribed 
above  applies  to  applications/'bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  fands  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbjnng 
Activities,"  as  required  under  15  CFR 
Part  28,  /Appendix  B. 

Ixjwer  Tier  Certifications — Recipients 
shall  reqtiire  apphcaticns/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  comphted  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbjnng"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 


subredpient  should  be  submitted  to 
EKX  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American  Made  Equipment  or 
Products — ^Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and^products  with 
funding  provided  uinder  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  |a) 
and  (b). 

(Catalc^  of  Federal  Domestic  Assistance) 

11.800    Minority  Business  Development 
Center. 

Dated:  October  7, 1994. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 
IFR  Doc.  94-25419  Filed  10-13-94;  8:45  aro| 
Ba.Lan  code  ssio-si-p-m 


52143 


Business  Devetopment  Center 
AppUcaUons:  WUUamsbura,  Brooklyn, 
NewYorfc 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  for  its  Williamsburg, 
Brooklyn,  New  York  Minority  Business 
Development  Center  (MBDC).  The 
purpose  of  the  MBDC  Program  is  to 
provide  business  development  services 
to  the  minority  business  community  to 
help  establish  and  maintain  viable 
minority  businesses.  To  this  end,  MBDA 
funds  organizations  to  identify  and 
coordinate  pubhc  and  private  sector 
resourcfcs  on  behalf  of  minority 
individuals  and  firms;  to  o3^er  a  full 
range  of  cUent  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Williamsburg, 
Brooklyn,  New  York  Metropolitan  Area. 
This  project  will  focus  on  assisting  the 
minority  community  in  general,  and 
specifically  the  Hasidic  Community  of 
Williamsburg.  The  award  number  oftbe 
MBDC  vkrill  be  02-10-95005-01. 

DATFS:  The  closing  date  for  applications 
is  December  5, 1994.  Applications  must 
be  received  in  the  New  York  Regional 
Office  on  or  before  December  5, 1994. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
D«ivelopment  Agency,  New  York 


Regional  Office,  26  Federal  Plaza,  Room 
3720,  New  York,  New  Yoric  10278. 
FOR'  FURTHER  INFORMATION  CONTACT: 
William  Fuller  at  (212)  264-3262. 
SUPPt.EMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  fonds,  the  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  April  1, 1995  to  March  31, 1996, 
is  estimated  at  $385,882.  The  total 
Federal  amount  is  $328,000  and  is 
composed  of  $320,000  plus  the  Audit 
Fee  amount  of  $8,000.  The  application 
must  include  a  minimum  cost  share 
15%  $57,882  in  non-federal  (cost 
sharing)  contributions  for  a  total  project 
cost  of  $385,882.  Cost-sharing 
contributions  may  be  in  the  fiarm  of 
cash,  client  fees,  third  paity  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  fat  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  organizations,  state  and  local 
govermnents,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  cm  the 
following  criteria:  the  knowledge, 
background  and/ or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  s]}ecial  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
apphcation  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (25  points).  An  apphcation 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
detennined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstratr;d 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  higliest  point  score  will  not 
necessarily  receive  the  award. 

The  MBIX:  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contjibutions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 


services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  chent's  business. 

Periodic  reviews  culminating  in  year- 
to-date  evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Anticipated  processing  time  of  this 
avrard  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs",  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  the  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
-copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
and  requirements  for  this  project  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  control  number  0640- 
0006. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  If  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  £.n  apphcant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  ms  Je  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  accoimt  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment »«  received,  or 
other  arrangements  satisfactory  to  th«* 
Department  cf  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subjecl  loa 
name  check  review  process.  Nsrre 
checks  are  intended  to  reveal  if  any  k*»y' 
individuals  associated  with  the 
applicant  have  boen  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicent's  management  honesty  or 
financial  integrity. 

Award  Terw.ination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant /cooperative 


agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  groimds  for  denial  or 
termination  of  funds,  and  groimds  for 
possible  pimishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  C3>-511. 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
appUes. 

Drug  Free  Workplace— Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F.  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28,  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Inehgibility  and  Voluntary 


I  xclusion-Lower  Tier  Covered 

1  ransactions  and  Lobbying"  and 

( isclosure  form,  SF-LLL,  "Disclosure  of 

I  obbying  Activities."  Form  CD-512  is 

i  itended  for  the  use  of  recipients  and 

s  lould  not  be  transmitted  to  DOC.  SF- 

I LL  submitted  by  any  tier  recipient  or 

s  ibrecipient  should  be  submitted  to 

I  OC  in  accordance  with  the 

i  istructions  contained  in  the  award 

qocument. 

Buy  American  Made  Equipment  or 
I  roducts — Applicants  are  hereby 
n  Dtified  that  they  are  encouraged,  to  the 
e  rtent  feasible,  to  purchase  American- 
n  lade  equipment  and  products  with 
f  mding  provided  under  this  program  in 
a  xordance  with  Congressional  intent  as 
s  5t  forth  in  the  resolution  contained  in 
P  ublic  Law  103-121,  Sections  606  (a) 
a  id  (b). 

(I  latalog  of  Federal  Domestic  Assistance] 
11.800  Minority  Business  Development 

Center. 
Dated:  October  7, 1994. 

C  Dnald  L.  Po%vers, 

F  idem]  Register  Liaison  Officer,  Minority 

E  [isiness  Development  Agency. 

(I  K  Doc.  94-25418  Filed  10-13-94;  8:45  am) 
UNG  CODE  3S10-21-P-M 


r  ational  Oceanic  and  Atmospheric 
/  dministration 

li  itent  To  Conduct  a  Public  Meeting  on 

t  le  Preparation  of  a  Draft 

E  nvironmental  Impact  Statement  for 

t  le  Proposed  St  Lawrence  River 

National  Estuarine  Research  Reserve, 

NewYort( 

ApENCY:  National  Oceanic  and 

tmospheric  Administration,  National 
C  cean  Servidft,  Office  of  Ocean  and 
C  oastal  Resource  Management. 

A  ^ON:  Notice  of  public  meetings  and 
ii  itent  to  prepare  a  Draft  Environmental 
Ii  ipact  Statement. 


S  iMMARY:  In  accordance  with  section 
3 15  of  the  Coastal  Zone  Management 
/  ct  of  1972,  as  amended,  the  State  of 
^  ew  York  and  the  National  Oceanic  and 
/  tmospheric  Administration  (NOAA) 
ii  itend  to  a  conduct  public  scoping 
r  leeting  to  present  a  preliminary  draft 
n  lanagement  plan  outline  for  the 
p  roposed  St.  Lawrence  River  Bay 
r<  ational  Estuarine  Research  Reserve 
a  id  to  solicit  comments  on  significant 
ii  sues  related  to  the  preparation  of  a 
E  raft  Environmental  Impact  Statement 
(  )E1S)  and  Draft  Management  Plan 
(  )MP).  The  DEIS  and  DMP  will  address 
r  tsearch,  monitoring,  education  and 
r  tsource  protection  needs  for  the 
F  Bserve. 


In  August  1944,  NOAA  approved  the 
nomination  of  St.  Lawrence  River  in 
New  York  as  a  proposed  research 
reserve.  Research  reserves  provide 
natural  coastal  habitats  as  field 
laboratories  for  baseline  ecological 
studies  and  education  program. 
Research  and  monitoring  programs  are 
designed  to  enhance. basic  scientific 
imderstanding  of  the  coastal 
environment  and  aid  in  resource 
management  decision  making. 

The  New  York  State  St.  Lawrence-East 
Ontario  Commission  (NYSLEOC)  has 
been  identified  by  the  Governor  as  the 
responsible  agency  to  develop  a  draft 
management  plan  for  the  proposed 
reserve.  The  draft  plan  will  identify 
specific  needs  and  priorities  related  to 
research,  monitoring,  education,  and 
resource  protection  at  the  approved  site. 
It  will  also  contain  a  fi!ve-year 
administration  plan  and  budget  as  well 
as  a  discussion  of  volunteer  programs, 
public  access,  visitor  use  poUcies,  and 
facilities  development  needs. 

At  the  pubUc  meeting,  NYSLEOC  and 
NOAA  will  provide  a  synopsis  of  the 
process  for  developing  a  DMP  and  will 
soUcit  comments  on  significant 
environmental  issues  that  will  be 
incorporated  into  a  DEIS. 

The  pubUc  meeting  will  be  held  at  6 
p.m.  Thursday,  November  3, 1994,  in 
the  Massena  Town  Hall,  located  on 
Main  Street  in  Massena,  New  York 
13662. 

Interested  parties  who  wish  to  submit 
suggestions,  connments  or  substantive 
information  regarding  the  scope  or 
content  of  the  proposed  DEIS/DMP  are 
invited  to  attend  the  above  meeting. 
Parties  who  wish  to  respond  in  writing 
should  do  so  by  December  5, 1994,  to 
Ms.  Doris  Grimm,  Program  Specialist, 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOAA,  SSMC4,  Station 
12609,  Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Doris  Grimm,  Program  Specialist, 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOAA,  SSMC4, 12609, 
Silver  Spring,  MD  20910,  (Telephone 
301/713-3132x118). 

Federal  Domestic  Assistance  Catalog  Number 
11.420 
(Coastal  Zone  Management)  Research 
Reserves 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
IFR  Doc.  94-25445  Filed  10-13-94;  8:45  ami 
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COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  Ust;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTION:  Additions  to  the  Procurement 
List. 
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SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  November  14, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 

-  Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArUngtcn.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

.  SUPPLEMENTARY  INFORMATION:  On  August 
5,  1994,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  pubUshed  notice  (59  F.R. 
40010)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agendas  to  provide 
the  commodity  and  service,  fair  market 
price,  and  impact  of  the  additions  on 
the  cxirrent  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity  and  service  Usted  below  are 
suitable  for  procurement  by  the  Federal 
Government  imder  41  U.S.C  4&-48c 
and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 

certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
servfice. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

4.  There  are  no  knovm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  hi 
coimection  with  the  commodity  and 
service  proposed  for  addition  to  the 


Procurement  List.  Accordingly,  the 
followfing  commodity  and  service  are 
hereby  added  to  the  Procurement  List: 

Commodity 

Napkin,  Table,  Paper 
8540-00-965-4691 

Senice 

Janitorial/Custodial 
Federal  Building 
Wiikes-Barre,  Pennsylvania 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  imder  those  contracts. 
Beverly  L.  Milknian, 
Executive  Director. 

[PR  Doc.  94-25514  Filed  10-13-94;  8:45  am] 
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Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabihties.  and  to 
delete  commodities  previously 
furnished  by  such  agencies, 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  14, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman.  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  arc-  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
Invited.  Commenters  should  identify  the 
8tatement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  commodities 
and  services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Fax  Transmittal  Memo  Pad 

7540-01-317-7368 

NPA:  Association  for  the  Blind  & 
Visually  Impaired  of  Greater 
Rochester,  Rochester.  New  York 

Box,  Storage,  Magnetic  Tape 

8115-00-432-6729 

8115-00-432-6730 

NPA:  Mid-Iowa  Workshops,  Inc. 
Marshalltown,  Iowa 


Semces 

FaciUties  Services  Support 
Missoula  Fire  Technology  Center 
(excluding  International  Fire  Sciences 

Laboratory) 
Highway  10 
Missoula.  Montana 
NT  A:  Opportunity  Resources,  Inc. 

Missoula,  Montana 
Patient  Escort  Service 
Veterans  Administration  Hospital 
Houston.  Texas 
NPA:  Center  for  the  Retarded,  Inc. 

Houston,  Texas 
Toner  Cartridge  Reman  ufacturing 
Wright-Patterson  Air  Force  Base,  Ohio 
NPA:  Kentucky  Industries  for  the  BHnd 

Louisville,  Kentucky 

Deletions 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 


52146  Federal  Register  /  W  >1.  59,  No.  198  /  Friday,  October  14.  1994  /  Notices 


Pallet  Cover 

3990-00-930-1481 

Tray,  Desk 

7520-00-286-5801 

7520-00-285-5043 

Slacks,  Utility,  Woman's 

8410-01-074-7874 

8410-01-074-6198 

8410-01-074-6197 

8410-01-074-6196 

8410-01-074-7004  - 

8410-01-074-6200 

8410-01-074-7872 

8410-01-074-7871 

8410-01-074-6195 

8410-01-074-7869 

8410-01-074-7870 

8410-01-074-7873  . 

8410-01-074-7868 

8410-01-074-6193 

8410-01-074-7003 

8410-01-074-6199  - 

8410-01-074-6194 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  94-25515  Filed  10-13-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Teciders  of  Service— Air  Freight 
Forwarders 

Headquarters  Air  Mobility  Command 
(AMC),  as  the  Department  of  IDefense 
(DOD)  single  face  to  the  air  industry, 
will  implement  the  United  States 
Transportation  Command  policy 
requiring  the  use  of  Civil  Reserve  Air 
Fleet  (CRAF)  carriers  for  transportation 
of  DOD  air  freight  by  air  freight 
forwarders.  A  list  of  qualified  CRAF 
carriers  is  available  from  HQ  AMC/ 
DOJT,  100  Heritage  Drive,  Room  102, 
Scott  AFB  IL  62225-5002. 

HQ  AMC/DOJT  is  the  DOD  office 
responsible  for  acceptance  and  approval 
of  tenders  of  service  for  CONUS-only 
cargo;  international  direct  procurement 
method  air  movement;  and  solicited 
international  tenders  from  air  freight 
forwarders. 

Domestic  air  freight  tenders  are 
limited  to  providing  services  within  the 
continental  United  States,  excluding 
Alaska,  Hawaii,  and  Puerto  Rico. 
Current  IX3D  policy  concerning 
international  air  freight  forwarders  will 
not  change.  That  is— AMC  will  continue 
to  solicit,  accept,  and  approve  air  freight 
forwarders'  Tenders  of  Service  (TOS) 
when  CRAF  carriers  cannot  meet  tXDD 
requirements.  Unsolicited  voluntary 
tenders  for  international  freight  traffic  or 
domestic  tenders  that  include  onshore 
points  will  be  returned  without  action. 


"or  further  information  contact  Mr. 
B<  b  Shannon  (618)  256-5890. 
Pa  Isy  J.  Conner, 

Ai  -Force  Federal  Register Uaison  Officer. 
IF  I  Doc=  94-25449  Filed  10-13-94;  8:45  ami 
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O  immunity  College  of  the  Air  Force 
M  leting 

'he  Community  College  of  the  Air 
F(  ce  (CCAF)  Board  of  Visitors  will 
h(  d  a  meeting  on  Thursday,  18 
N(  vember  1994  at  8:30  a.m.  in  the 
SI  eppard  Air  Force  Base  Officer's  Club. 
St  eppard  Air  Force  Base,  Texas.  The 
mi  eting  will  be  open  to  the  public. 

'he  purpose  of  the  meeting  is  to 
re'  lew  and  discuss  academic  policies 
an  i  issues  relative  to  the  operation  of 
thi  I  CCAF.  Agenda  items  include  a 
CC  AF  mission  briefing,  faculty 
crt  dentials,  and  reaffirmation  of  the 
C(AF 

•"or  further  information  contact  First 
Li(  utenant  Kyle  Monson.  (205)  953- 
27  )3,  Community  College  of  the  Air 
Fo  -ce.  Maxwell  Air  Force  Base, 
Alibama  36112-6653. 
Pa  sy  ].  Conner, 

Ail  Force  Federal  Register  Liaison  Officer. 
[Fl  Doc.  94-25448  Filed  10-13-94;  8:45  ami 
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C<  rps  Of  Engineers 

infent  To  Prepare  a  Draft 
Eii/ironmental  Impact  Statement 
Pl  :IS)  for  a  Proposed  Storm  Damage 
Re  duction  and  Beach  Erosion  Control 
Pn  »Ject  at  Dewey  Beach  and  Rehoboth 
Be  ach,  Sussex  County,  Delaware 

AG  ENCV:  U.S.  Army  Corps  of  Engineers. 

DCD. 

AC  "ION:  Notice  of  intent. 


SU  IMARY:  The  action  being  taken  is  an 

evi  iiiation  of  the  alternatives  for  storm 

da  nage  reduction  and  the  control  of 

fui  ther  erosion  at  Dewey  Beach  and 

Re  loboth  Beach,  Delaware.  The  purpose 

of  my  consequent  work  would  be  to 

pr(  vide  shore  property  protection  and 

to  ;tabilize  the  shoreline  at  a 

pn  determined  width. 

AD  )RESSES:  U.S.  Army  Corps  of 

En  'ineers,  Philadelphia  District. 

W)  namaker  Building,  100  Penn  Square 

Eai  t,  Philadelphia,  PA  19107-3390. 

FO  I  FURTHER  INFORMATION  CONTACT: 

Ml  Steve  Allen,  (215)  656-6559. 

SUPPLEMENTARY  INFORMATION: 

'reposed  Action 

i .  The  proposed  document  evaluates 
a  s  udy  area  approximately  2.5  miles  in 


length  and  includes  the  land  between 
Henlopen  Acres  and  North  Indian 
Beach.  This  area  is  subject  to  daily  and 
storm  wave  action  which  creates  severe 
beach  erosion  problems.  A  potential 
offshore  and  sand  borrow  source  in  the 
vicinity  of  Hen  and  Chickens  Shoal  will 
be  investigated  in  this  study. 

b.  The  authority  for  the  proposed 
project  is  the  resolution  adopted  by  the 
U.S.  Senate  Committee  on  Environment 
and  Public  Works  dated  23  June  1988. 

2.  Alternatives 

In  addition  to  the  no  action 
alternative,  the  alternatives  considered 
for  storm  damage  reduction  and  erosion 
control  will  fall  into  structural  and  non- 
structural categories.  The  structural 
measures  to  correct  the  beach  erosion 
include  bulkheads,  seawalls, 
revetments,  offshore  breakwaters, 
groins,  beach  restoration/nourishment, 
and  beach  sills.  Non-structural  measures 
are  flood  insurance,  development 
regulations,  and  land  acquisition. 

3.  Scoping 

a.  Numerous  studies  and  reports 
addressing  beach  erosion  along  the 
Delaware  Coast  were  conducted  by  the 
Corps  of  Engineers.  The  most  recent 
study  is  a  Reconnaissance  Report: 
Delaware  Coast  From  Cape  Henlopen  to 
Fenwick  Island  (September  1991). 
which  had  identified  a  number  of 
problem  areas  where  erosion  was 
negatively  impacting  the  adjacent 
shorelines.  This  study  identified  the 
Dewey-Rehoboth  Beach  as  one  of  the 
primary  areas  to  be  recommended  for 
further  study  in  the  feasibility  phase. 

b.  The  scoping  process  is  on-going 
and  has  involved  preliminary 
coordination  with  Federal,  State,  and 
local  agencies.  Participation  of  the 
general  public  and  other  interested 
parties  end  organizations  will  be  invited 
by  means  of  a  public  notice.  Based  on 
the  input  of  these  agencies  and  the 
interested  public,  a  decision  to  have  a 
formal  scoping  meeting  will  be  made. 

c.  The  significant  issues  and  concerns 
that  have  been  identified  include  the 
impacts  of  the  project  on  aquatic  biota, 
water  quality,  intertidal  habitat,  shallow 
water  habitat,  cultural  resources,  and 
economics. 

4.  Availability 

It  is  estimated  the  DEIS  will  be  made 
available  to  the  public  in  December 
1995. 

Kenneth  L.  Denton, 

Army  Federal  Register  Uaison  Officer. 

IFR  Doc.  94-25453  Filed  10-13-94;  8:45  ami 
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Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  for  Aquatic  Plant  Management 
at  Lake  Seminole,  Florida-Georgia- 
Alabama 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Mobile  District,  DOD. 
ACTION:  Notice  of  intent. 
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SUMMARY:  The  Mobile  District,  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  Supplemental  Environmental 
Impact  Statement  (SEISj,  in  conjunction 
with  a  Supplement  to  the  Master  Plan 
for  Aquatic  Plant  Management  at  Lake 
,Seminole,  Florida-Georgia-Alabama. 
Aquatic  plants,  particularly  hydrilla,  are 
causing  significant  water  resource 
problems  at  the  lake,  covering  about  75 
percent  of  the  surface  area.  The  Mobile 
District  will  evaluate  the  aquatic  plant 
problems  at  Lake  Seminole,  determine 
achievable  levels  of  control,  develop 
and  evaluate  alternatives  for  long-term 
aquatic  plant  control  at  the  lake,  and 
recommend  an  environmentally  and 
economically  sound  plan. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Mobile  District,  hiland 
Environment  Section,  P.O.  Box  2288, 
Mobile,  Alabama  36628-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  J.  Eubanks,  (205)  694-3861. 
SUPPLEMENTARY  INFORMATION:  The  Jim 
Woodruff  Lock  and  Dam  and  Lake 
Seminole  were  authorizedby  Congress 
in  the  River  and  Harbor  Act  of  1946  for 
the  primary  purposes  of  navigation  and 
hydropower  and  construction  was 
completed  in  1957.  Other  project 
purposes  include  pubhc  recreation, 
regulation  of  stream  flow,  water  quality, 
and  fish  and  wildlife  conservation. 
Since  impoimdment  of  this  37,500-acre 
Corps  lake,  aquatic  plants  (particularly 
hydrilla)  have  grown  to  problem  levels. 
The  aquatic  plant  management  at  Lake 
Seminole  has  been  discussed  in  two 
environmental  impact  statements  (EIS's) 
prepared  by  the  Corps: 

1.  Final  EIS  for  Lake  Seminole  and 
Jim  Woodruff  Lock  and  Dam  (Operation 
and  Maintenance),  Alabama,  Florida, 
and  Georgia,  filed  with  Council  on 
Environmental  Quality  on  April  16, 
1976,  and, 

2.  Final  EIS  for  the  Aquatic  Plant 
Control  Program— Mobile  District,  filed 
with  the  Council  on  Environmental 
QuaUty  on  October  16, 1978. 

However,  thejevel  of  aquatic  plant 
coverage  at  the  lake  has  increased  from 
approximately  21  percent  at  the  time 
these  EIS's  were  prepared  to  the  current 
estimated  75  percent.  This  increase  in 
aquatic  plants  is  causing  significant 
adverse  impacts  on  small  boat 


navigation  interference,  water  quality 
degradation,  fish  and  wrildlife  habitat 
degradation,  recreation  area  use 
interference  (e.g.,  swimming  beaches 
and  boat  ramps),  increased  shorehne 
extension  into  the  lake  by  trapping 
sediments,  increased  mosquito 
production,  hydropower  intake 
structure  blockage,  and  a  decrease  in 
lakeshore  property  values.  A  number  of 
aquatic  plant  management  techniques 
have  been  utiUzed  since  project 
construction,  including  chemical 
(herbicides),  biological,  and  mechanical. 
Herbicidal  control  applications  have 
been  the  most  effective  technique 
demonstrated  to  date;  however,  these 
repetitive  applications  are  costly 
(annual  herbicidal  program 
expenditures  are  approximately 
$750,000.  Two  potential  aquatic  plant 
management  techniques  which  have  not 
been  utiUzed  to  date  at  Lake  Seminole: 
water  level  fluctuation  (drawdown)  and 
stocking  of  the  triploid  (sterile)  grass 
carp,  have  been  discussed  for  many 
years  by  the  Corps,  federal  and  state 
agencies,  and  the  public.  However,  a 
number  of  technical  concerns  about 
these  methods  remain  resolved. 
Therefore,  no  consensus  has  been 
reached  regarding  the  viabihty  of  their 
use  on  Lake  Seminole. 

Proposed  Action  and  Alternatives 

The  Mobile  District  will  formulate 
and  evaluate  alternatives  to  address 
long-term  aquatic  plant  management  on 
the  lake  including  all  reasonable 
chemical,  biological,  and  mechanical 
methods,  as  well  as  considering  various 
combinations.  The  no  action  alternative 
evaluation  will  include  two  options: 

1.  Continuation  of  the  "status  quo"' 
aquatic  plant  control  activities,  and 

2.  Cessation  of  all  aquatic  plant 
control  activities. 

Scoping 

The  Mobile  District  will  conduct 
public  scoping  meetings  at  various 
locations  around  Lake  Seminole.  Copies 
of  a  draft  Plan  of  Study  were  mailed  for 
review  to  appropriate  federal  and  state 
agencies  on  September  6, 1994,  and  an 
interagency  meeting  was  conducted  at 
Lake  Seminole  on  September  15, 1994. 
As  soon  as  dates  and  locations  of  the 
public  scoping  meetings  have  been 
established,  they  will  be  published  in 
local  newspapers  which  serve  the 
population  near  Lake  Seminole.  The 
purpose  of  the  meetings  wall  be  to 
gather  information  from  the  public 
about  the  issues  they  would  like  to  see 
addressed  in  the  SEIS.  Comments  may 
be  made  orally  or  in  writing  at  the 
meetings,  or  they  may  be  sent  to  the 
Mobile  District  at  the  address  listed 


above.  Potentially  significant  issues  that 
will  be  analyzed  in  depth  in  the  SEIS 
include  environmental  and  economir 
impacts  of  various  aquatic  plant 
management  alternatives  (e.g.,  grass 
carp  and  drawdown)  on  fishery, 
waterfowl,  water  quality,  endangered 
and  threatened  species,  and  wetland 
resources.  The  evaluation  will  not  only 
consider  potential  direct  effects  of  these 
options  on  Lake  Seminole,  but  also  the 
potential  effects  on  upstream  and 
downstream  resources. 

Environmental  Review  and 
Consultation  Requirements 

Coordination  with  the  U.S.  Fish  and 
Wildlife  Service  vdll  be  accomplished 
in  compliance  with  Section  7  of  the 
Endangered  Species  Act.  Evaluation  of 
the  potential  use  of  grass  carp  will  be 
coordinated  with  the  Florida  Game  and 
Fresh  Water  Fish  Commission,  Georgia 
Department  of  Natural  Resources,  and 
Alabama  Department  of  Conservation 
and  Natural  Resources.  Coordination 
required  by  other  laws  and  regulations 
will  also  be  conducted. 

SEIS  Preparation 

The  Mobile  District  estimates  that  the 
draft  SEIS  will  be  available  for  public 
view  in  February  1996. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  94-25452  Filed  10-13-94;  8:45  am) 
BILUNO  CODE  3no-cn-M 


Termination  of  the  Preparation  of  a 
Draft  Environmental  Impact  Statement 
Supplement  (DEIS,  No.  4),  Red  River 
Waterway,  Louisiana,  Texas,  Arttansas. 
and  Oklahoma  and  Related  Projects, 
Shreveport,  Louisiana  to  Daingerfieid. 
Texas,  Re-Evaluation 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Vicksburg  District,  DOD. 

ACTION:  Notice  of  termination  to  prepare 
a  DEIS. 


SUMMARY:  In  1991,  the  Vicksburg 
District,  initiated  preparation  of  a  DEIS 
Supplement  for  the  proposed  extension 
of  the  Red  River  Waterway  Navigation 
Project  from  Shreveport  Louisiana,  to 
Daingerfieid,  Texas.  In  accordance  with 
the  Council  on  Environmental  Quality's 
Final  Regulations  for  the 
Implementation  of  Procedural 
Provisions  of  the  National 
Environmental  Policy  Act  (40  CFR  Parts 
1500-1508),  a  Notice  of  hitent  was 
published  in  the  Federal  Register,  56  FR 
4210,  February  22,  1991.  The 
preliminary  evaluation  of  the  alternative 
plans  for  the  Shreveport  to  Daingerfieid 
Research  of  the  Waterway  Project 
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indicated  the  extension  of  navigation 
was  not  economically  feasible  and 
significant  adverse  environmental 
consequences  could  occur.  The  Corps 
recommendation  to  terminate  the  re- 
evaluation  study  was  approved  and  the 
Shreveport,  Louisiana,  to  Daingerfield, 
Texas,  component  of  the  Red  River 
Waterway  Project  has  been  classiiied  as 
inactive.  The  preparation  of  a  DEIS 
Supplement  is  no  longer  required 
pursuant  to  the  National  Environmental 
Policy  Act.  Therefore,  related  EIS 
studies  have  been  terminated,  and  the 
Notice  of  Intent  is  hereby  withdrawn. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers.  Vicksburg  District,  2101 
North  Frontage  Road.  Vicksburg. 
Mississippi  39180-5191. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Maryetta  L  Smith,  (601)  631-5433. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  94-25451  Filed  10-13-94;  8:45  ami 

BILLMC  CODE  3710-m»-M 


Executive  Session  of  the  Chief  of 
Engineers  Environmental  Advisory' 
Board 

agency:  \J.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463.  The 
Federal  Advisory  Committee  Act,  this 
announces  the  forthcoming  Executive 
Session  of  the  Chief  of  Engineers 
Environmental  Advisory  Board. 
DATES:  October  27, 1994. 
TIME:  9  a.m.-3  p.m. 
ADDRESSES:  Headquarters.  U.S.  Army 
Corps  of  Engineers,  Room  8228,  20 
Massachusetts  Avenue  NW.. 
Washington,  D.C.  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:' 
Mr.  Paul  D.  Rubenstein.  Office  of 
Environmental  PoHcy.  U.S.  Army  Corps 
of  Engineers,  Washington,  D.C.  20314- 
1000.  Phone:  [202)  272-8731. 
Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-25450  Filed  10-13-94;  8:45  am) 
BiLUNG  CODE  xn^-ta-m 


DEPARTMENT  OF  EDUCATION 

President's  Board  of  Advisors  on    - 
Historically  Black  Colleges  and 
Universities;  Notice  of  Meeting 

AGENCY:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities.  Education. 
ACTION:  Notice  of  meeting. 


SUK  MARY:  lliis  notice  sets  forth  the 
sch  sdule  and  agenda  of  the  Strategic 
Plaining  Task  Force  of  the  President's 
Boi  rd  of  Advisors  on  Historically  Black 
Co)  leges  and  Universities.  This  notice 
als(  I  describes  the  functions  of  the 
Boi  rd.  Notice  of  this  meeting  is  required 
un<  er  Section  10(a)(2)  of  the  Federal 
Ad  risory  Committee  Act. 

DAI  E  AND  TIME:  October  31, 1994.  from 
12:1 10  p.m.  to  5:00  p.m.  and  November 
1. 1994.  from  9:00 a.m.  to  5:00  p.m." 

ADt  RESSES:  The  Chestnut  Library,  J.C. 
Jon  ;s  Board  of  Trustees  Room, 
Faji  etteviile  State  University,  1200 
Mu  -chinson  Road,  Fayettevile,  North 
Car  jlina,  28301-4298. 

FOF  FURTHER  INFORMATION  CONTACT:  " 
Cat  lerine  W.  LeBlanc,  Executive 
Dir  ittor,  White  House  Initiative  on 
His  orically  Black  Colleges  and 
Un  versities,  U.S.  Department  of 
Edi  cation,  7th  and  D  Streets.  SW, 
Wa  hington,  IX:  20202-5120. 
Tel  iphone:  (202)  708-8667. 

SUP  >LEMENTARY  INFORMATION:  The 
Pre  lident's  Board  of  Advisors  on 
His  orically  Black  Colleges  and 
Un:  versities  is  established  under 
Exe  :utive  Order  12876  of  November  1, 
199  3.  The  Board  is  established  to  advise 
he  financial  stability  of  Historically 
Bla  :k  Colleges  and  Universities,  to  issue 

i  nnual  report  to  the  President  on 
HBi  ]U  participation  in  Federal 

,  and  to  advise  the  Secretary  of 
on  increasing  the  private 
role  in  strengthening  HBCUs. 

T  le  meeting  of  the  Strategic  Plaiming 
Tas  i  Force  is  open  to  the  public.  The 
foil  )wing  items  will  be  included  on  the 
agei  ida:  educational  policy  issues, 
kirn  lergarten  through  high  school 
linl  ageSi  and  private  sector  involvement 
wit  I  historically  black  college  and 
uni  rersities. 

R  K:ords  are  kept  of  all  Board 
pro  »edings,  and  are  available  for  public 
ins  lection  at  the  White  House  Initiative 
on   listorically  Black  Colleges  and 
Uni  krersities  at  7th  and  D  streets  SW, 
Roam  3682.  Washington.  DC  20202. 
fror  1  the  hours  of  8:30  a.m.  to  5:00  p.m. 

D  ted:  October  11, 1994. 

Dav  d  A.  Longanecker, 

Ass.  itant  Secretary  for  Postsecondary 
Edu  ration. 


(FR 
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)oc.  94-25510  Filed  10-13-94;  8:45  am) 


BILLI  IG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  242S-063;  California] 

California  Department  of  Water 
Resources;  Availability  of 
Environmental  Assessment 

October  7, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  486,  52  FR  47897).  the  Office 
of  Hydropower  Licensing  has  reviewed  "* 
an  application  to  amend  the  license  for 
the  California  Aqueduct  Hydroelectric 
Project.  The  application,  for 
Commission  approval,  is  to  build  a  new 
water  intake  tower  in  Silverwood  Lake, 
part  of  the  California  Aqueduct,  in  San 
Bernardino  County.  California.  Tlie 
Commission  prepared  an  Environmental 
Assessment  (EA)  for  the  application.  In 
the  EA,  Commission  staff  concludes  that 
approval  of  the  application  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Pubhc  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC.  20426. 

Please  subnut  any  comments  within 
25  days  fit)m  the  day  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC.  20426.  Please  affix  Project  No. 
2426-063  to  all  comments.  For  further 
information,  please  contact  Steve 
Hocking  at  (202)  219-2656. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  94-25430  Filed  10-13-94;  8:45  am] 
BiLUNG  COOE  e717-«1-M 


[Docket  No.  RP94.43-000] 

ANR  Pipeline  Company;  Informal 
Settlement  Conference 

October  7. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday. 
November  1. 1994,  at  10:00  a.m..  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  N.E., 
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Washington,  D.C,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  William  J.  Collins  (202)  208- 
0248  or  Warren  C.  Wood  (202)  208- 
2091. 

Lois  D.  Cashell,  • 

Secretary. 

(FR  Doc.  94-25431  Filed  10-13-94;  8:45  ami 
BILUNG  COOE  6717-01-M 

[Docket  No.  RP94-«6-000,  et  al.] 

CNG  Transmission  Corporation; 
Informal  Settlement  Conference 

October  7. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  October  13. 1994, 
at  1:00  p.m.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street,  NE,  Washington,  DC,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  part,  as  defined  by  18  CFR 
385.201(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  David  R.  Cain  at  (202)  208-0917 
or  Neil  L.  Levy  at  (202)  208-5705. 
Lois  O.  Cashell, 
Secretary. 

[FR  Doc.  94-25432  Filed  10-13-94:  8:45  am-] 
BiLUNG  CODE  6717-01-M 

[Docket  No.  RP94-421-001] 

National  Fuel  Gas  Supply  Corporation; 
Tariff  Filing 

October  7, 1994. 

Take  notice  that  on  October  4, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Fourth  Revised  Sheet  No. 
236,  with  a  proposed  effective  date  of 
November  1, 1994. 

National  states  that  this  sheet  was 
inadvertently  omitted  from  its  General 
Rate  Filing  made  on  September  30. 
1994. 


National  further  states  that  copies  of 
this  filing  were  served  upon  the 
company's  jurisdictional  customers  and 
the  Regulatory  Commission's  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  October  7,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  ttiis  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-25433  Filed  10-^3-94;  845  am) 

BILUNG  COOE  6717-01-M 

[Docket  No.  RP94-22(M)00] 

Northwest  Pipeline  Corporation; 
Informal  Settlement  Conference 

October  7. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at  10 
a.m.  on  October  25,  1994,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE, 
Washington,  D.C,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  prior  to  attending. 

For  additional  information  please 
contact  Michael  D.  Cotleur,  (202)  208- 
1076,  or  Donald  Williams  (202)  208- 
0743. 

Lois  O.  Cashell. 
Secretory. 
(FR  Doc.  94-25434  Filed  10-13-94:  8:45  am j 

BILUNG  COOE  6717-01-M 

[Docket  No.  RP94-105-000,  Phase  2] 

Ozark  Gas  Transmission  System; 
Informal  Settlement  Conferences 

October  7, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 


in  the  aboveH:aptioned  proceeding  at  1 
p.m.  on  October  27, 1994,  resimiing  on 
November  16, 1994,  at  10  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  D.C,  for  the  purpose  of   ^ 
exploring  the  possible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Michael  D.  Cotleur,  (202)  208- 
1076  or  Russe"  B.  Mamone  (202)  208- 
0744. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-25435  Filed  10-13-94;  8:45  am) 
BILUNG  CODE  Crn-OI-M 

[Docket  No.  TM95-2-2»-000) 

Transcontinental  Gas  Pipe  Line 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

October  7. 1994. 

Take  notice  that  on  Octoljer  4, 1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  First  Revised 
Sixteenth  Revised  Sixth  Revised  Sheet 
No.  28  and  Substitute  Seventeenth 
Revised  Sixth  Revised  Sheet  No.  28  to 
which  tariff  sheets  are  proposed  to  be 
effective  on  August  1, 1994  and 
November  1. 1994,  respectively. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  a  rate  change 
attributable  to  storage  service  purchased 
from  Texas  Eastern  Transmission 
Corporation  (TETCO)  under  its  Rate 
Schedule  X-28  the  costs  of  which  are 
included  in  the  rates  and  charges 
.payable  under  TGPL's  l^te  Schedule  S- 
2.  The  tracking  filing  is  being  made 
pursuant  to  Section  26  of  the  General 
Terms  and  Conditions  of  Volume  No.  1 
of  TGPL's  FERC  Gas  Tariff. 

TGPL  states  that  included  in 
Appendix  A  attached  to  the  filing  is  an 
explanation  of  the  rate  change  and 
details  regarding  the  computation  of  the 
revised  S-2  rates. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission,  825 


52150 
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North  Capitol  Street,  N.E.  Washington, 
D.C.  20426,  in  accordance  with 
§§  385.214  and  ^5.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  17, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


^? 


available  for  public  inspection  in  the 
Pu  tlic  Reference  Room. 
Ui ;  D.  CasheU, 

Sec  vtary. 

1FF  Doc.  94-25436  Filed  10-13-94;  8:45  am] 
Blu  NG  CODE  cnr-ei-M 


Off  ce  of  Hearings  and  Appeals 


No 


of .  uiy  29  Througti  August  5, 1994 

I  uring  the  Week  of  July  29  through 
Au  ;ustJ,  1994.  the  appeals  and 
ap]  lications  for  exception  or  other  relief 
1  in  the  Appendix  to  this  Notice 
I  filed  with  the  Office  of  Hearings 
Appeals  of  the  Department  of 


list  id 
we  e 


an< 


En(  rgy. 


List  of  Cases  Re  ceived  by  the  Office  of  hearings  and  Appeals 

[  Veek  of  July  29  through  August  5, 1 994) 


Date 


8/1/94 


8/2/94 


613m  


Name  and  location  of  applies  nt 


Robert  SarKhez,  D.D.S., 
que,  NM. 


Albu<uer- 


Woody  Voinche,  Marksvllle,  \J 


Dr.  Naresh  Mshta,  De  Soto,  T) 


Refund  Applications  Received 

[Week  of  July  29  to  August  5.  1994] 


Date  received 


7/29/94  thru  8/S/94 

7/29/94  thru  8/5/94 

8/1/94  _ 

8/4/94  


U.S.  Oil 
David  Gohlier 


(PR  Doc.  94-25506  Filed  10-13-94;  8:45  am) 

BtLUNQ  COOE  MC«-«1-P 


Notice  of  Cases  Filed;  Week  of  July  1 
Through  July  8, 1994 

During  the  Week  of  July  1  through 
July  8, 1994,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 


ice  of  Cases  Filed  During  the  Week 


Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  o^ 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  D.C.  20583 

Dated:^  October  4. 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


Case  No. 


LFA-0407 


LFA-0408  .. 
LWN-0003  . 


Type  of  submission 


Appeal  of  an  Information  Request  Denial.  If  granted:  The  July  19. 
1994  Freedom  of  Information  Request  Denial  issued  by  the  Albu- 
querque Operations  Office  wouW  be  rescinded,  and  Robert 
Sanchez  woukj  receive  access  to  sill  documents  relating  to  Sandia 
National  Laboratories/New  Mexico's  (SNL/NM)  Solicitation  for  Offers 
(SFO)  TU-0050. 

Appeal  of  an  Infomation  Request  Denial.  It  granted:  Woody  Voinche 
wouM  receive  access  to  documents  on  the  sale  of  US  and  Euro- 
pean Nuclear  Technology  to  China  and  the  Soviet  Unton. 

Interim  Relief.  If  granted:  Dr.  Naresh  Metita  wouW  receive  interim  rein- 
statement pursuant  to  10  C.F.R.  708.10(e)(3). 


Name  of  refund  proceeding/name  of  refund  applicant 


Crude  Oil  Refund  Applications 
Texaco  Refund  Applicatiofis  ... 
Refining  Co 


Case  No. 


RF272-99142thru 
RF272-99144. 

RF321-21016thru 
RF321-21021. 

RF345-19. 

RF349-17. 


we  e  filed  writh  the  Office  of  Hearin'gs 
an<  Appeals  of  the  Department  of 
En(  rgy. 

I  haer  DOE  procedural  regulations,  10 
CF  ( part  205,  any  person  who  will  be 
agj  rieved  by  the  DOE  action  sought  in 
the  ;e  cases  may  file  written  comments 
on  iie  application  within  ten  days  of 
ser  rice  of  notice,  as  prescribed  in  the 
pre  cedural  regulations.  For  purposes  of 
thd  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  October  4, 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
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UST  OF  CASES  Received  by  the  OFFice  of  Hearings  and  Appeals 

{Week  of  July  1  through  July  8, 1994] 


Date 


7/5«4 

7/5«4 

7/5W4  ..._ 

7/5«4  _ 

7/5,'94 

7/5»4 

7/6«4 _ 

716m 

7/6«4 


7/7/94 


7/7/94 


Name  and  location  Of  applicant 


Cooperative  Oil  Company,  Osage, 
kma. 

General  AsphaM  Company,  Inc., 
Los  Angetes,  CA. 


Heinz  U.SA,  Los  Angeles,  CA 


Lovelace  Gas  Service,  inc..  Or- 
lando. FL 

Mariyn  Cribb  Stanley,  WrightsviKe. 
QA. 


Midland  Asphalt  Corporation,  Los 
Angeles,  CA. 


Guinn   Oi   Company,    VersaMes. 
Missouri. 

Star   Kist   Foods,   Inc.,   Newport, 
Kentucky. 


Texas  Fuel  and  Asphalt.  Inc.  Los 
Angetes,  CA. 


Brian  P.  Conlon,  Idaho  Fate,  ID  .... 


Hood   River    Supply   Association, 
Hood  River,  Oregon. 


Case  No. 


LEE-0132  .. 
RR272-146 

RR272-145 

LEE-0131  .. 
LFA-0399  .. 

RR272-144 

LEE-0133  .. 
RR272-148 

RR272-147 

LFA-0400  .. 
LEE-0134  .. 


Type  of  submission 


Exceptton  lo  the  Reporting  Requtrements.  H  granted:  Cooperative  Oil 
Company  wodd  not  be  required  to  file  Form  EIA-782B,  "ReseltersV 
Retailers  Monthly  Petroleum  Product  Sales  Report." 

Request  kx  Modificattonff^escission  In  the  Crude  Oil  Refund  Proce- 
tfcjre.  If  granted:  The  December  31,  1991  Dismissal  Letter  (Case 
No.  RF272-57618)  issued  to  General  Asphalt  Co.,  Inc.  woukJ  be 
modffied  regarding  the  fimVs  appfcation  tor  refund  submitted  in  the 
Crude  Oil  refund  proceeding. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Refund  Proceed- 
lr»g.  If  panted:  The  May  17.  1991  Dismissal  Letter  (Case  No. 
RF272-56467)  issued  to  Heinz  U.S.A.  would  be  modified  regarding 
the  firm's  application  for  refund  sutimitted  in  the  Crude  Oil  tehrtd 
proceeding. 

Exception  to  the  Reporting  Requirements.  //  granted:  Lovelace  Gas 
Service.  Inc.  would  not  be  required  to  file  Form  EIA-782B, 
"ResellersVRetailers  Monthly  Petroleum  Product  Sales  Report." 

Appeal  of  an  InfonnatJon  Request  Denial.  If  granted:  The  June  16, 
1993  Freedom  of  Infonnation  Request  Denial  issued  by  the  Oak 
Ridge  Opegrtions  Office  would  be  rescinded,  and  Marilyn  Cnbb 
Stanley  would  receive  access  to  medical  records. 

Request  tor  ModHlcation/Rescisston  in  the  Cmde  Oil  Retond  Proceed- 
ing. //  granted:  The  June  17,  1991  Dismissal  Letter  (Case  No 
RF272^7291)  issued  to  Midland  Asphalt  Corpo«ation  would  be 
modified  regarding  the  firm's  application  tor  refund  8ubrT«ed  in  the 
Crude  OH  refurxl  proceeding. 

Exception  to  the  Reportng  Requirements.  //  granted:  Guinn  Oil  Com- 
pany would  not  be  reqiired  to  file  Form  EIA-782B,  ''Resefier's/Re- 
tailer's  Monthly  Petroleum  Product  Sates  Report" 

Request  for  Mo<«icatJorv/Rescission  in  the  Cmde  Oil  Refund  Proceed- 
ing. If  grafted.  The  March  24.  1992  Dismissal  RF272-2S303  Issued 
to  Star  Kist  Foods  Inc.  would  be  modified  regarding  the  firm's  applt- 
cation  for  refund  submitted  in  the  Crude  Oil  refund  proceeding. 

Request  tor  Modification/Resctsston  in  tt»  Cnjde  Oil  Refund  Proce- 
dure. If  granted:  The  January  21,  1992  Dismissal  Letter  (Case  No. 
BF272-27159)  issued  to  Texas  Fuel  and  Asphalt,  Inc.  wouW  be 
modified  regarding  ttie  firm's  application  tor  refund  submitted  in  ttie 
Crude  Oil  refund  proceeding. 

Appeal  of  an  Infomabon  Request  Denial.  M  granted  Bnan  P.  Conlon 
would  receive  access  to  documents  of  allegations,  investigative  ma- 
tenal  and  final  reports  pertaining  to  allegations  made  against  him  t)y 
a  fellow  emptoyee  at  ttw  kJabo  Natonal  Engineering  Laboratory. 

Excepbon  to  the  Reporting  Requirements.  //  granted:  Hood  River  Sup- 
ply,  Association  would  not  be  required  to  file  Form  EIA-782B, 
"ReseBer'&'Retaiter's  Monthty  Petroleum  Product  Sates  Report." 


Refund  Applications  Received 


Date  received 


7/1-7/8-'94 


7/7/94 
7/7/94 
7/8^4 


Name  of  refund  proceeding/name  of  refurxl  applicatton 


Crude  Oil  Refund  Applications 

Empire  Coal  Company 

Southwest  Ai.iines  Company  .. 
Emjxre  Coal  Company 


Case  No. 


RF272-98160  thru 

RF272-99103. 
RF304-15459. 
PF344-ia 
RF304-15460. 


IFR  Dot .  94-25503  Filed  10-13-94;  8:45  am| 
BILUNG  CODE  S4SO-01-P 


Notice  of  Cases  Filed;  Week  of  July  15 
Through  July  22, 1994 

During  the  Week  of  July  15  through 
luly  22. 1994,  the  appeal  and  the 
applications  for  exception  or  other  reUef 
listed  in  the  Appendix  to  this  Notice 


were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  davs  of 
service  of  notice,  as  presented  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  ser\ice  of 


notice  is  deemed  to  be  the  dale  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  pK?rson  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC.  20585. 

Dated:  October  4. 1994. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appiwl:.. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  July  15  through  July  22  1994J 


Date 


July  18.  1994 
July  19,  1994 

Do 

Do 


Name  and  location  of  app  cant 


O'Brlan  Oil  Company,  Shefsburg, 
Iowa. 


July  20,  1994 

July  21,  1994 
D© 

July  22,  1990 

Do 

Do   _ 


L.P.  Gas  Company,  Inc., 
Texas. 

Seil)ert's  Service  Stations, 
mond,  Virginia. 


Wayne  M.  Cooper,  Overland 
KS. 


Charter/California, 
California. 
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ffocona. 
Rich- 
Park. 


Case  No. 


Sacra  nento. 


Capozzi    Bros.     Fuel    Company, 
Bridgeport,  Connecticut. 

Shuster  Oil  Company,  Inc.,  ^scon- 
dido,  California. 


Applebee   Oil    &    Propane, 
Michigan. 


Hawk  Oil  Company,  Medfof),  Or- 
egon. 


Pro  Fuels.  Inc 


Date  received 


7/15/94  thru  7/22/94 


Texaco 


1FR  Doc  94-25504  Filod  10-13-94;  8:45  am] 
BILLINC  C006  64S0-01-P 


Notice  of  Cases  Filed;  Week  of  July  22 
Through  July  29, 1994 

During  the  Week  of  July  22  through 
July  29. 1994.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendfx  to  this  Notice 


Ovid. 


LEE-0138 
LEE-0141 
LEE-0140 
LFA-0403 


RM23-270 

LEE-0143  . 
LEE-0142  . 
LEE-0145  . 
LEE-0139  . 
LEE-0144  . 


Type  of  submission 


Exception  to  the  reporting  requirements.  If  Granted.  O'Brian  Oil  Conv 
pany  would  not  be  required  to  file  Form  EIA-782B.  "Resellers'/Re- 
tailers l^onthly  Petroleum  Product  Sales  Report." 

Exception  to  the  reporting  requirements.  If  Granted  L.P.  Gas  Com- 
pany. Inc.  would  not  be  required  to  file  Form  EIA-782B.  "Resellers'/ 
Retailers  Monthly  Petroleum  Product  Sales  Report." 

Exception  to  the  Reporting  Requirements.  If  Granted.  Seibert's  Serv- 
ice Stations  would  not  be  required  to  file  Fomn  EIA-782B. 
"Resellers'/Retailers  Monthly  Petroleum  Sales  Report." 

Appeal  of  an  infonnation  request  denial.  If  Granted  The  June  19. 
1 994  Freedom  of  Infomnation  Request  Denial  issued  by  the  Office 
of  the  Deputy  Assistant  Secretary  for  Human  Resources  would  be 
rescinded,  and  Wayne  M.  Cooper  would  receive  access  to  docu- 
ments regarding  the  selection  process  under  the  Senior  Executive 
Service  Candidate  Development  Program. 

Request  for  modification/rescission  in  the  charter  second  stage  refund 
Proceeding.  If  Granted  The  May  12.  1990  Decision  and  Order 
(RQ2a-546)  issued  to  California  wouW  be  modified  regarding  the 
State's  application  for  refund  submitted  in  the  Charter  second  stage 
refund  proceeding. 

Exception  to  the  reporting  requirements.  //  Granted.  Capozzi  Bros. 
Fuel  Co.  woukJ  not  be  requried  to  file  Form  EIA-782B.  "Resellers/ 
Retailers  Monthly  Petroleum  Product  Sales  Report." 

Exception  to  the  Reporting  Requirements.  //  Granted  Shuster  Oil  Co.. 
Inc.  woukJ  not  be  required  to  file  Form  EIA-782B.  "Resellers'/Retail- 
ers Monthly  Petroleum  Product  Sales  Report." 

Exception  to  the  reporting  requirements.  If  Granted.  Applebee  Oil  & 
Propane  would  not  be  required  to  file  Form  EIA-782B,  "Resellers' 
Retailers  Monthly  Petroleum  Product  Sales  Report. 

Exception  to  the  reporting  requirements.  If  Granted.  Hawk  Oil  Com- 
pany would  not  be  required  to  file  Form  EIA-782B.  "Resellers'/Re- 
tailers Monthly  Petroleum  Product  Sales  Report." 

Exceptk>n  to  the  reporting  requirements.  If  Granted.  Pro  Fuels.  Inc. 
would  not  be  required  to  file  Form  EIA-782B,  "Resellers/Retailers 
Monthly  Petroleum  Product  Sales  Report"  and  EIA-821,  "Annual 
Fuel  Ofl  and  Kerosene  Sales  Report." 


Refund  Applications  Received 

(Week  of  July  15  to  July  22.  1994] 


Name  of  refund  proceeding/name  of  refund  applicant 


Refund  ApplicStions 


Case  No. 


RF321-21012  thru 
RF321-21013. 


vv  jre  filed  with  the  Office  of  Hearings 
ai  d  Appeals  of  the  Department  of  ~  - 
E  lergv. 

Under  DOE  procedural  regulations.  10 
C  ^R  Part  205.  any  person  who  will  be    - 
a(  grieved  by  the  DOE  action  sought  in 
tf  ese  cases  may  file  written  comments 
oi  I  the  application  within  ten  days  of 
s(  rvice  of  notice,  as  prescribed  in  the 
p  ocedural  regulations.  For  purposes  of 
tl:  e  regulations,  the  date  of  ser\'ice  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  D.C.  20585. 

Dated:  October  4, 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


Federal  Register  /  Vol.  59.  No.  198  /  Friday.  October  14,  1994  /  Notices 


52153 


LsT  OF  Cases  Received  by  the  Offkje  of  hearings  and  Appeals 

[Week  of  July  22  through  Ju«y  29,  1994] 


Date 


7/22/94 


7/25/94 

7/25/94 

7125/94 
7/25/94 


Name  and  Locafion  of  Applicant 


7/26/94 


7/26/94 


7/27/94 


Texaco/Raymond  G.  Brocketf,  Tex- 
aco/R.G.  Brockett,  Texaco/ 
Wellman  Oil  Company,  Des 
Moines,  lA. 


Engteftekj  Oil  Company,  Newark. 
OH. 

Hattenhauer  Distributing  Company, 
The  Dalles.  OH. 

John   E.   Retzner  OH,   Company, 

Inc.,  Sunman,  IN. 
Kenneth   H.   Besecker,   Martinez, 

GA. 


Pioneer  Press,  Wilmette.  IL  _.. 


WUHam   H.    Payne,   Albuquerque. 
NM. 


Case  No. 


Texaco/State  of  Missouri,  Jefferson 
City.  MO. 


RR321-160, 
RR321- 
161. 
RR321- 
162. 

LEE-0148  .. 


LEE-0146  .. 

LEE-0147  .. 
LFA-0404  .. 

LFA-0406  .. 


LFA-0406 


RR321-163 


Type  of  Sutynission 


Request  for  Modification/Rescission  in  the  Texaco  Refund  Procee* 
Ing.  If  Granted:  The  June  24.  19S4  Dismissal  Letlef  (Case  Nos 
RF321-14291,  RF321-14292  and  RF321-14293)  issued  to  Ray- 
mond G.  Biockett,  R.G.  Brockett  and  Wellman  Ofl  Corr^any  would 
be  mocfified  regarding  three  Applications  for  Refund  submitied  in 
the  Texaco  refund  proceeding. 

Exception  to  the  Reporting  Requirements.  H  Granted:  EngtefiekJ  Oil 
Company  wouW  not  be  required  to  file  Form  EIA-762B  the 
'Rese»ers/Retailers'  Monthly  Petrcteum  Product  Sales  Report.'' 

Exceptkjn  to  the  Reporting  Requirements.  //  Granted  Hattenhauer 
Dtstiibuting  Co.  would  not  be  required  to  file  Form  EIA-782B,  the 
"ReseHers/Retailers'  Monthly  Petroleum  Product  Sales  Report" 

Exception  to  the  Reporting  Requirements.  //  Granted:  John  E.  Retzner 
Oil  Company,  Inc.  wouW  not  be  required  to  file  a  DOE  form. 

Appeal  of  an  Information  Request  Denial.  If  Graited:  The  June  29, 
1994  Freedom  of  Information  Request  Deniat  issued  bv  the  Office 
of  Civil  Rights  vwxjW  be  rescinded,  and  Kenneth  H.  Besecker  woiM 
receive  access  to  a  response  regarding  the  investigation  end  proc- 
essing of  a  complaint  of  discriminatk)a 

Apped  of  an  Information  Request  Denial.  //  Granted  The  June  20, 
1994  Freedom  of  Inkjrmation  Request  Deraai  issued  by  the  FOI  and 
Privacy  Acts  Branch  would  be  rescinded,  and  Ptoneer  Press  woukJ 
receive  access  to  records  of  documents  pertaining  to  experiments 
InvoMng  radioisotopes  or  other  forms  of  radiatkjn  research  done  al 
North  Shore  Health  Resort  or  North  Shore  Hospital. 

Appeal  of  an  Intormabon  Request  Denial.  If  Granted  The  July  8  and 
19, 1994  Freedom  of  Informatkjn  Request  Dertiets  issued  by  tlie  Of- 
fice of  Intergovernmental  and  External  Affairs  wouW  be  rescinded, 
and  WiUiam  H.  Payne  woM  recewe  access  to  documents  withheld 
contairiing  nformatoon  atxxrt  him  in  reference  to  emptoyment.  retire- 
ment, insurance  and  other  tjenefits  and  written  and  verbal  dtscto- 
sure  concerning  telephone  billings  from  vartous  telephone  numbers 
by  empkjyees  of  the  U.S.  Dept.  of  Energy,  Albuquerque  Operations 
Office  and  Sandia  Nabonal  Laboratories/New  Mexico. 

Request  for  Modification/ Rescission  in  the  Texaco  Refund  Proceed- 
ing. If  Granted:  The  June  15,  1994  Decision  and  Order  (Case  No 
RF321-14215)  issued  to  tfie  State  of  Missouri  wouid  be  modified 
regarding  the  state's  Applcatton  for  Refurvj  submitted  in  »ie  Texaco 
refurtd  proceeding. 


Refund  Applications  Received 

[Week  of  July  22  to  July  29,  1994] 


Date  received 


7l22f94  thru  7/29«4 


7/25/94 
7125m 
7/25m 
7/25/94 
7/25«4 
7/26m 
7/26/94 
7t26m 
7/27/94 


Name  of  refund  proceedin^name  of  refund  applicant 


Texaco  Refund  Applications  ..„ 


Ida  Pearl  Mann  and  HopeHn  ... 

Summit  Oil  Co „ 

Atlanta  Boat  Worits  

Tr>-LINE  Express  Ways  Ltd.  ... 

Lacrosse 

Pan  American  World  Airways  . 

R  Keith  Martin  Distr , 

Snapper  Creek  Marina,  Inc 

Church  of  SL  John  the  Baptist , 


Case  No. 


RF321-21014  thru 

RF321-21016. 
RF349-15. 
RF351-25. 
RF351-26. 
RF272-99140. 
RF272-99141. 
RF344-19. 
RF300-21799. 
RF349-16. 
RC272-239. 


(PR  Doc  94-25505  Filed  10-13-94;  8:45  am] 

BILUNO  COOe  •46«-0VP 


Notice  of  IssuafYce  of  Proposed 
Decision  and  Order;  Week  of 
September  19  Through  September  23, 
1994 

During  the  week  of  September  19 
through  September  23, 1994,  the 
proposed  decision  and  order 
summarized  below  was  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 


Department  of  Energy  with  regard  to  an 
application  for  exception. 

Under  the  procedural  reguiationb  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 


purposes  of  the  procedural  regulations, 
the  date  of  sen'ice  of  notice  is  deemed 
to  be  the'date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 

Dated:  October  4, 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Wes-Pet.,  New  Orleans.  LA.  LEE-0156. 
Reporting  Requirements 

Wes-Pet.,  Inc.  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  requirement  that  it 
file  Form  EIA-782B,  the  "Resellers'/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  In  considering  this 
request,  the  DOE  found  that  the  firm 
was  not  suffering  a  gross  inequity  or 
serious  hardship.  Accordingly,  on 
September  23, 1994.  the  DOE  issued  a 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied. 

IFR  Doc.  94-25508  Filed  10-13-94:  8:45  ami 
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Notice  of  Issuance  of  Proposed 
Decision  and  Order  During  the  Week  of 
September  12  Through  S^tember  16, 
1994 

During  the  week  of  September  12 
through  September  16, 1994,  the 
proposed  decision  and  order 
summarized  below  was  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  vvith  regard  to  an 
application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 


Pa  t  205,  subpart  D),  any  person  who 
wi  1  be  aggrieved  by  the  issuance  of  a 
pn  posed  decision  and  order  in  final 
for  m  may  file  a  written  notice  of 
ob  ection  within  ten  days  of  service.  For 
pu  -poses  of  the  procedural  regulations, 
th(  date  of  service  of  notice  is  deemed 
to  « the  date  of  publication  of  this 
No  :ice  or  the  date  an  aggrieved  peison 
rec  Bives  actual  notice,  whichever  occurs 
fir- 1. 

'  he  procedural  regulations  provide 
the  t  an  aggrieved  party  who  fails  to  file 
a  ^  otice  of  Objection  within  the  time 
pel  iod  specified  in  the  regulations  will 
be  ieemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
for  n.  An  aggrieved  party  who  wishes  to 
coi  test  a  determination  made  in  a 
pre  posed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
wil  bin  30  day.s  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
sta  ement  of  objections,  the  aggrieved 
pai  !y  must  specify  each  issue  of  fact  or 
lav  that  it  intends  to  contest  in  any 
fur  her  proceeding  involving  the 
exc  eption  matter. 

C  opies  of  the  full  text  of  this  proposed 
de<  ision  and  order  are  available  in  the 
Pul  lie  Reference  Room  of  the  Office  of 
Hei  rings  and  Appeals,  Room  lE-234, 
Foi  restal  Building,  1000  Independence 
Avi  tnue,  S.W..  Washington.  D.C.  20585. 
Mofiday  through  Friday,  between  the 
hoi  js  of  1:00  p.m.  and  5:00  p.m..  except 
fed  ;ral  holidays. 

C  :tober  4. 1994. 
Ge«  rge  B.  Breznay, 

Din  ctor.  Office  of  Hearings  and  Appeals. 

Shi  ster  Oil  Co..  Inc.  Escondido.  CA. 
LEE-0142 

S  luster  Oil  Co.,  Inc.  filed  an 
Ap  >lication  for  Exception  from  the 
En(  rgy  Information  requirement  that  it 
file  Form  nA-782B,  the  "Resellers'/ 
Retiilers"  Monthly  Petroleum  Product 
Sail  !S  Report."  In  considering  this 
req  lest,  the  DOE  found  that  the  firm 
wai  not  suffering  a  gross  inequity  or 
seri  3US  hardship.  Accordingly,  on 
Sep  tember  13, 1994,  the  DOE  issued  a 
Pro  }osed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied. 

(FR  Doc.  94-25507  Filed  10^13-94;  8:45  ami 
BILllKS  CO0€  645»-01-P 


ENViRONMEffTAL  PROTECTION 
AGENCY 

[ER-FRL-4716-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  September  26,  1994  Through 
September  30. 1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  08,  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-BLM-K65161-CA  Rating 
EC2,  Caliente  Land  and  Resource 
Management  Plan,  Implementation, 
Kern,  Tulare,  King,  San  Luis  Obispo. 
Santa  Barbara  and  Ventura  Counties. 
CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  soils  and 
watersheds,  air  quality  and  biological 
resources,  including  riparian  areas  and 
springs.  EPA  requested  additional 
information  in  the  Final  EIS  on  soil  and 
watershed  conditions  and  project 
impacts;  the  biological  opinions  by  the 
US  Fish  &  Wildlife  Service;  oil  and  gas 
developments  in  the  planning  area;  and 
mitigating  and  monitoring  adverse 
impacts. 

ERP  No.  D-DOE-A00166-00  Rating 
EC2,  NAT,  Programmatic  Spent  Nuclear 
Fuel  Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs,  Implementation. 

Summary:  EPA  had  environmental 
concerns  and  requested  additional 
information  in  the  final  EIS  concerning 
regulatory  requirements,  water  quality 
impacts,  radiation  exposure, 
environmental  justice,  and  mitigation 
measures. 

ERP  No.  D-FHW-B40078-NH  Rating 
EC2,  Broad  Street  Parkway  Project, 
Construction,  Broad  Street  near  Exit  6  of 
the  FE  Everett  Turnpike  on  the  North  to 
the  West  HoUis  Street/  Kinsley  Street 
area  near  Pine  Street  on  the  South. 
Funding  and  Possible  COE  Section  404 
Permit,  Hillsborough  County.  NH. 

Summary:  EPA  had  environmental 
concerns  and  requested  refinements  of 
the  air  quality  analysis  and  an  analysis 
of  the  capacity  of  the  proposed  drainage 
system  to  protect  water  supply 
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resources  from  stormwater  nmoff  and 
potential  roadway  spills. 

Final  EISs 

ERP  No.  F-BLM-K67022-NV, 
Robinson  Mining  Project,  Construction, 
Operation  and  Expansion,  Plan  of 
Operation  Approval,  White  Pine,  Elko 
and  Eureka  Counties,  NV. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
potential  quality  of  water  in  the  mine 
pits  and  tailing  impoundments.  EPA 
requested  t^jat  the  Record  of  Decision 
clarify  future  reporting  requirements  to 
the  State  of  Nevada  and  contingency 
measures.  EPA  requests  clarification 
from  BLM  to  determine  whether  the 
mining  company  needs  to  obtain  a 
Clean  Water  Act  Section  404  permit 
from  the  Army  Corps  of  Engineers,  prior 
to  placing  dredged  or  fill  material  in 
waters  of  the  United  States. 

ERP  No.  F-FHW-B40073-MA,  MA- 
146/Massachusetts  Turnpike 
Interchange  Project,  Improvements  from 
MA-146  between  1-290  at  Brosnihan 
Square  in  Worcester  and  MA-122A  in 
Millbury,  Funding,  COE  Section  404 
Permit  and  EPA  NPDES  Permit,  Cities  of 
Worcester  and  Millbury,  Worcester 
County,  MA. 

Summary:  EPA  requested 
commitments  in  the  Record  of  Decision 
regarding  level  of  protection  provided  to 
regional  water  quality  and  water  supply 
resources  from  the  design,  operation 
and  maintenance  of  the  roadway 
drainage  and  spill  control  system.  EPA 
recommended  the  ROD  include  project 
level  determination  of  conformity  with 
Massachusetts  State  Implementation 
Plan.  EPA  also  requested  that  the 
approved  wetland  mitigation  plan  be 
made  a  condition  of  the  Section  404 
permit. 

ERP  No.  F-FTA-K40130-CA,  Los 
Angeles  Eastside  Corridor 
Transportation  Improvement,  Los 
Angeles  Central  Business  District  to  just 
east  of  Atlantic  Boulevard,  Funding, 
NPDES  and  COE  Section  404  Permits. 
Los  Angeles  Coimty,  CA. 

Simimary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-USA-E65040-MS  Camp 
Shelby  Continued  Military  Training 
Activities,  Use  of  National  Forest  Lands, 
Special  Use  Permit,  Desoto  National 
Forest,  Forrest,  George  and  Perry 
Counties.  MS. 

Summary:  EPA  finds  that  its  previous 
enviroimiental  concerns  have  been 
addressed  largely  through  mitigation 
measures. 

ERP  No.  F-USN-K11053-CA, 
Miramar  Landfill  General  Development 


Plan/Fiesta  Island  Replacement  Project/ 
Northern  Sludge  Processing  Facility/ 
West  Miramar  Landfill  Phase  11/ 
Overburden  Disposal,  Implementation, 
Funding,  COE  Section  404  Permit  and 
NPDES  Pennit,  Naval  Air  Station 
Miramar,  San  Diego  County,  CA. 

Summary:  EPA  noted  that  it  is 
currently  discussing  the  project's  total 
air  emissions  with  the  Qty  of  San  Diego 
in  order  to  determine  the  applicability 
of  Section  176(c)  of  the  Clean  Air  Act. 

Dated:  October  11, 1994. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

[FR  Doc.  94-25500  Filed  10-13-94;  8:45  ami 
BILLING  CODE  6S60-S<MJ 


[ER-FRL-4716-2] 

Environmental  Impact  Statements; 
Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  October  03 . 1 994 
Through  October  07. 1994  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  940416.  Final  EIS.  FTA,  UT,  I- 
15/ State  Street  Corridor  Highway  and 
Transit  Improvements,  Funding,  Salt 
Lake  County,UT.  Due:  November  14. 
1994,  Contact:  Louis  F.  Mraz,  Sr.  (303) 
844-3242. 
EIS  No.  940417.  Final  EIS.  CGD.  VA, 
Parallel  Crossing  of  the  Chesapeake 
Bay,  Construction  and  Operation,  US 
13  between  the  Delmarva  Peninsula 
and  southeastern  Virginia,  Funding, 
COE  Section  10  and  404  Permits  and 
CGD  Bridge  Pennit,  Virginia  Beach. 
Northampton  County,  VA,  Due: 
November  14. 1994.  Contact:  Ann  B. 
Deaton  (804)  398-6222. 
EIS  No.  940418,  Final  EIS.  COE.  KY. 
Louisville  Waterfront  Park/Falls 
Harbor  Development  Project, 
Construction.  COE  Section  10  and  404 
Permits.  Ohio  River.  Louisville, 
Jefferson  County.  KY,  Due:  November 
14, 1994,  Contact:  Williams  R.  Haynes 
(502) 582-6475. 
EIS  No.  940419.  Final  EIS.  FHW,  MT, 
US  93  (Somers  to  Whitefish  West) 
Transportation  Improvements, 
Funding  and  COE  Section  404  Permit. 
Glacier  National  Park  and  Flathead 
National  Forest,  Flathead  County.  MT, 
Due:  November  14, 1994.  Contact: 
Dale  Paulson  (406)  449-5305. 
EIS  No.  940420.  Final  EIS,  FHW,  NB, 
SD,  Missouri  River  Bridge  (Project  No. 
F-14-4(104))  Construction. 
Connecting  N-12  in  Nebraska  to  SD- 
37  in  South  Dakota.  COE  Section  404, 


US  Coast  Guard  Bridge  and  Flood 
Plan  Permits,  Knox  Co.,  NB  and  Bon 
Homme  Co..  SD.  Due:  November  14, 
1994,  Contact:  Phillip  E.  Barnes  (402) 
437-5521. 
EIS  No.  940421,  Draft  EIS.  FRC,  NY. 
Felts  Mills  Hydroelectric  Project 
(FERC  No.  4715-006),  Issuance  of 
Original  License,  Construction, 
Operation  and  Maintain,  Site  Spetific. 
Black  River,  Jefferson  County,  NY. 
Due:  November  28, 1994.  Contact: 
Thomas  Camp  (202)  219-2832. 

Amended  Notices 

EIS  No.  940322.  Draft  EIS,  DOE,  OR. 
Columbia  River  System  Operation 
Review  (SOR).  Multiple  Use 
Management.  Long-Term  System 
Planning  By  Interested  Parties  Other 
than  Management  Agencies.  Canadian 
Entitlement  Allocation  Agreement 
Renewal  or  Modification  and  Pacific 
NW  Coordination  Agreement  Renewal 
or  Renegotiation,  OR,  Due:  November 
07, 1994,  Contact:  Interagency  Team 
(800)  622-4519.  Published  FR  08-12- 
94 — Review  period  extended. 

EIS  No.  940324,  Draft  EIS,  FHW.  IL. 
FAP  Route  340  Transportation 
Project,  Construction  from  1-55  to  1- 
80,  Funding,  US  Coast  Guard  Permit 
and  COE  Section  404  Permit,  Cook, 
Dupage  and  Will  Counties,  IL,  Due: 
December  01. 1994,  Contact:  Lyle 
Renz  (217)  492-4600.  Published  FR 
08-19-94 — Review  period  extended. 

EIS  No.  940349,  Draft  EIS,  UAF,  AK. 
Alaska  Military  Operations  Areas 
(MOAs)  Temporary  MOAs  Conversion 
to  Permanent  MOAs;  New  MOAs 
Creation;  MOAs  Modification; 
Supersonic  Aircraft  Operations  and 
Routine  Flying  Training,  Joint/ 
Combined  Flying  Training  and  Major 
Flying  Exercises  Activities.  Elmendorf 
Air  Force  Base.  AK.  Due:  November 
30. 1994,  Contact:  Major  G.  Virgil 
Hanson  (907)  552-1807.  Published  FR 
08-26-94 — Review  period  extended. 

Dated:  October  11, 1994. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

[FR  Doc.  94-25501  Filed  10-13-94;  8:45  am) 

BILUNG  CODE  6S60-S0-U 

[FRL-6091-5] 

Clean  Air  Act  Advisory  Committee; 
Emergency  Notice  of  Public  Meeting 

Under  Section  (10)(a)(2)  of  Title  5 
U.S.C.  App  2.  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  the  Subcommittee  on  Mobile 
Source  Emissions  and  Air  QuaUty  in  the 
Northeastern  States  of  the  Qean  Air  Act 


Advisory  Committee  will  meet  on 
Tuesday,  October  25, 1994  banning  at 
8:30  A.M.  to  5:00  P.M.  at  the  Ramada 
Renaissance  Hotel,  located  at  999  Ninth 
Street.  N.W.,  Washington.  D.C.  202/898- 
9000.  Because  the  Subcommittee  last 
met  on  October  12, 1994  and  set  October 
25, 1994  as  the  next  meeting  date  this 
emergency  notice  is  hereby  given.  These 
meetings  are  open  to  the  public.  For 
further  information  concerning  the 
meeting,  please  contact  the  individuals 
listed  below. 

Mobile  Source  Emissions  and  Air 
Quality  in  the  Northern  States 
Subcommittee 

The  Mobile  Source  Emissions  and  Air 
Quality  in  the  Northeastern  States 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  conduct  a 
meeting  to  discuss  the  pending  petitFon 
offered  by  the  Ozone  Transport 
Commission  regarding  the  adoption  of 
Low  Emission  Vehicle  Emission 
Standards  in  the  northeastern  states  and 
related  issues.  In  addition,  the  meeting 
agenda  will  include  progress  reports 
from  various  work  groups  established  at 
previously  by  the  Subcommittee. 

Further  Information  and  Providing 
Comments 

,   For  additional  information  concerning 
these  meetings,  please  contact  Mike 
Shields,  Designated  Federal  Official. 
Office  of  Mobile  Sources,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington,  D.C.  20460 
(202)  260-7645. 

Dated:  October  12, 1994. 
Rob  Brenner, 

Director.  Office  of  Policy  Analysis  and  - 
Review.  Office  of  Air  and  Fiadiation,  U.  S. 
Environmental  Protection  Agency. 

(FR  Doc.  94-25626  Filed  10-13-94:  8:45  am] 
BILUN6  CODE  65aO-5e-P 


[OPPTS-211040;  FRL  4915-4] 

1,2,4-Trichlorobenzene;  Response  to 
Citizens  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Denial  of  TSCA  Section  21 
Petition. 


SUMMARY:  This  notice  responds  to  a 
citizen's  petition  submitted  by  Valley 
Watch.  Inc.  under  section  21  of  the 
Toxic  Substances  Control  Act  (TSCA) 
(15  U.S.C  2620).  The  petitioner 
requested  EPA  to  exercise  authority 
under  TSCA  section  5(e)  to  prohibit  the 
manufacture,  processing,  distribution  in 
commerce,  use.  and  disposal  of  1,2.4- 


tri(  Morobenzene  (TCB)  as  a  transformer 
reth)fili  fluid.  EPA  is  denying  the 
petition  because  EPA  does  not  have 
au  hority  under  section  5(e)  of  TSCA  to 
iss  le  an  order  prohibiting  the 
ma  nufacture,  processing,  distribution  in 
coi  [imerce,  use,  or  disposal  of  this 
ch(  mical  substance.  Section  5(e)  applies 
on  y  when  EPA  is  reviewing  a  notice 
supmitted  under  section  5(a)  for  a  new 
chdmical  substance  or  a  significant  new 
use  of  a  chemical  substance.  TCB  is  not 
a  "  lew  chemical  substance"  under 
sec  ion  3(9)  of  TSCA  nor  does  its  use  as 
a  tj  ansformer  retrofill  fluid  represent  a 
"si  ;nificant  new  use  under  section 
5(a  (2)." 

1 1  addition,  if  the  citizen's  petition 
ha(  requested  the  Agency  to  take  action 
un(  ler  section  6  of  TSCA.  the  petition 
wo  lid  still  be  denied  because  there  is 
ins  ifficient  information  to  make  an 
uni  easonable  risk  determination  under 
sec  ion  6. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Su!  an  B.  Hazen,  Director, 
Em  ironmental  Assistance  Division 
(74  )8),  Office  of  Pollution  Prevention 
anc  Toxics,  Rm.  E-543B.  401  M  St.. 
SW .,  Washington.  DC  20460.  (202)  554- 
14(  4.  TDD:  (202)  544-0551. 
SUP  PLEMENTAR V  INFORMATION : 


I.  BJickground 

SCA  Section  21 

£  jction  21  of  TSCA  provides  that  any 
per  ;on  may  petition  the  Administrator 
of  I  PA  to  initiate  a  rulemaking  under 
sec  ion  4  (rules  requiring  chemical 
test  ng),  section  6  (rules  imposing 
suh  itantive  controls  on  chemicals),  or 
sec  ion  8  (information  gathering  rules). 
Als  >,  section  21  authorizes  a  petitioner 
to  r  iquest  the  issuance,  amendment,  or 
rep  sal  of  orders  under  section  5(e)  of 
TS(  !A  (orders  affecting  new  chemical 
sub  stances  or  significant  new  uses 
cov  ;red  under  section  5(a)  notifications) 
or  a  jction  6(b)(2)  (orders  afi^ecting 
que  ity  control  procedures).  Section 
21(  i)(3)  requires  that  EPA  grant  or  deny 
citi  ;en's  petitions  within  90  days  of  the 
filii  g  date  of  the  petition  (15  U.S.C 
262  3(b)(3)). 

II  the  Administrator  grants  a  section 
21  Petition,  the  Agency  must  promptly 
cornmence  an  appropriate  proceeding.  If 
the  kdministrator  denies  the  petition, 
the  Reasons  for  denial  must  be  published 
in  the  Federal  Register. 

Id  the  case  of  a  section  21  petition 
whi  :h  requests  an  order  under  section 
5(e)  EPA  may  grant  the  petition  only  if 
EP/  determines  that  the  substance  is 
sub  ect  to  section  5  jurisdiction,  that 
ava  lable  information  is  insufficient  to 
eva  uate  the  health  or  environmental 
effe  :ts  of  the  substance,  and  that  either 


activities  involving  the  substance  may 
present  an  unreasonable  risk  of  injury  to 
health  or  the  environment,  or  the 
substance  is  or  will  be  produced  in 
substantial  quantities  and  there  is  or 
may  be  substantial  or  significant  human 
exposure  or  substantial  environmental 
release  (15  U.S.C.  2604(e)(1)(A)). 

B.  Summary  of  Petition 

On  July  4, 1994.  Valley  Watch.  Inc. 
petitioned  EPA,  under  section  21  of 
TSCA  to  issue  an  order  under  section 
5(e)  ofTSCA  to  prohibit  the  , 
manufacture,  processing,  distribution  in 
commerce,  use,  and  disposal  of  TCB  as 
a  retrofill  transformer  fluid.  TCB  is  used 
as  a  constituent  in  an  interim 
transformer  fluid  mixture,  called  TF-1. 
As  such.  TCB  resides  for  a  limited  time 
in  transformers.  Valley  Watch  has  based 
their  request  on  the  assertion  that  EPA 
had  previously  determined  under  TSCA 
section  4(a)(1)(a)  that:  (1)  TCB  may 
present  an  unreasonable  risk  of  cancer 
to  humans,  and  (2)  there  is  sufficient 
human  exposure  to  TCB  to  make  the 
"may  present"  finding  (51  FR  24660, 
July  8. 1986).  Valley  Watch  also  believes 
that  TCB  presents  an  unreasonable  risk 
to  the  environment  and  humans  due  to 
its  propensity  to  create  dioxins  and 
furans  in  the  event  of  a  transformer  fire. 
Valley  Watch  maintains  that  exposure  to 
TCB  is  increased  by  its  use  in  retrofill 
transformers. 

II.  EPA's  Decision 

EPA  denies  this  petition  because  the 
petitioner  has  not  requested  relief  which 
EPA  can  properly  grant  under  TSCA 
section  5(e)  and  because  there  is 
insufficient  information  to  make  an 
unreasonal)le  risk  determination  under 
section  6  ofTSCA.  EPA  has  jurisdiction 
to  issue  a  section  5(e)  order  only  with 
respect  to  a  chemical  substance  subject 
to  the  section  5(a)  notification 
requirements,  and  in  this  case,  these 
notification  requirements  are  not 
applicable.  Nor  does  the  requested  relief 
involve  issuance,  amendment,  or  repeal 
of  a  rule  under  sections  4.  6,  or  8  or  an 
order  under  section  6(b)(2). 

EPA  recognized  the  concern  regarding 
the  potential  risk  of  TCB  at  least  as  early 
as  1986  when  EPA  responded  to  an 
earlier  petition  from  Valley  Watch  (51 
FR  6423.  February  24.  1986).  As  such, 
EPA  promulgated  a  TSCA  section  4  test 
rule  for  oncogenicity  testing  for  several 
chlorinated  benzenes,  including  TCB 
(51  FR  24660,  July  8, 1986)  and  has 
received  and  evaluated  the  data 
submitted  in  compliance  with  the  test 
rule.  EPA  is  presently  conducting  a 
thorough  assessment  of  these  data  as 
well  as  of  exposure  data  in  order  to 
assess  potential  risks  associated  with 
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exposure  to  TCB.  At  the  conclusion  of 
this  process,  EPA  will  decide  whether 
activities  involving  TCB  pose  an 
unreasonable  risk  and  if  further 
regulatory  action  is  warranted. 

EPA,  as  was  done  for  the  nearly 
identical  1991  petition  submission  by 
Valley  Watch  Inc.,  has  also  considered 
whether  this  petition  could  be  read  as 
seeking  some  action  by  EPA,  properly 
within  the  bounds  of  section  21,  other 
than  issuing  an  order  under  section  5(e). 

The  ultimate  action  requested  is  to 
prohibit  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  TCB  as  a  retrofill  transformer 
fluid.  Under  section  6,  EPA  may 
promulgate  rules  to  control  such 
activities  if  the  Agency  finds  there  is  a 
reasonable  basis  to  conclude  that 
activities  involving  a  chemical 
substance  present  or  will  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

EPA  recognizes  that  there  are  some 
general  concerns  about  risks  posed  by 
TCB.  As  mentioned  above,  EPA  is 
committed  to  evaluate  any  potential 
hazards  presented  by  TCB  in  its  use  as 
a  transformer  retrofill  fluid  or  any  other 
use.  However,  at  present,  EPA  does  not 
have  sufficient  evidence  which  shows 
that  the  presence  of  residues  of  this 
substance  from  its  use  as  a  temporary 
retrofill  fluid  poses  a  risk  to  humans 
who  Uve  and  work  near  retrofilled 
transformers. 

EPA  has  addressed  Valley  Watch's 
concern  regarding  dioxin  and  furan 
formation  during  a  transformer  fire  in  its 
PCB  Transformer  Fires  regulation  (40 
CFR  761.30).  a  detailed  discussion  of 
this  regulation  is  contained  in  the 
Federal  Register  Notice  entitled  "1.2.4- 
trichlorobenzene;  Response  to  Citizen's 
Petition"  (56  FR  15618.  April  17.  1991) 
at  page  15619. 

Valley  Watch  provided  no  definitive 
evidence  that  trace  amounts  of  1.2.4- 
trichlorobenzene  which  might  remain 
after  retrofilling  could  resuh  in  the 
creation  of  dioxin  or  furans  in  the  event 
of  a  transformer  fire.  Valley  Watch 
supports  its  petition  request  with 
unsupported  allegations.  EPA  has 
received  no  evidence  from  the  petitioner 
of  the  likelihood  of  fires  in  retrofilled 
transformers.  Thus,  EPA  has  determined 
that  Valley  Watch's  assertions  do  not 
support  its  request  to  ban  the 
production  of  this  substance  for  its  use 
as  a  retrofilling  fluid. 

III.  Public  Record 

A  public  record  has  been  estabhshed 
for  its  response  to  this  petition  (OPPTS- 
211040).  The  pubUc  record  contains  the 
petition  and  the  basic  information 
considered  by  EPA  in  reaching  its 
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decision  on  this  matter.  The  public 
record  in  this  action  is  available  for 
public  inspection  in  Rm.  B-607 
Northeast  Mall  at  the  address  noted 
above  from  12  noon  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 

IV.  References 

1.  Section  21  petition  from  Valley  Watch, 
Inc.  to  the  EPA.  July  4. 1994. 

2.  USEPA.  Chlorinated  Benzenes;  Final 
Test  Rule  51  FR  24660,  July  8, 1986. 

3.  Moore,  Michael  R.,  "104-Week  Dietary 
Carcinogenicity  Smdy  With  1,2,4- 
Trichlorobenzene  in  Rats,"  Hazleton 
Washington  (June  10, 1994). 

4.  Moore,  Michael  R..  "104-Week  Dietary 
Carcinogenicity  Study  With  1,2.4- 
Trichlorobenzene  in  Mice,"  Hazleton 
Washington  (June  6, 1994) 

V.  Conclusion 

For  the  above  reasons,  EPA  is  denying 
Valley  Watch's  petition  filed  under 
section  21  ofTSCA. 

Authority:  15  U.S.C.  2620 

Dated:  October  6, 1994. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  94-25465  Filed  10-13-94:  8:45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 
[No.  94-N-051 

Notice  of  Federal  Home  Loan  Bank 
Members  Selected  for  Community 
Support  Review 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  added  a  new  Section  10(g)  to  the 
Federal  Home  Loan  Bank  Act  of  1932 
requiring  that  members  of  the  Federal 
Home  Loan  Bank  (FHLBank)  System 
meet'standards  for  community 
investment  or  service  in  order  to 
maintain  continued  access  to  long-term 
FHLBank  System  advances.  In 
compliance  with^this  statutory  change, 
the  Federal  Housing  Finance  Board 
(Finance  Board)  promulgated 
Community  Support  regulations  (12 
CFR  Part  936)  that  were  published  in 
the  Federal  Register  on  November  21, 
1991  (56  FR  58639).  Under  the  review 
process  established  in  the  regulations, 
the  Finance  Board  will  select  a  certain 
number  of  members  for  review  each 
quarter,  so  that  all  members  that  are 
subject  to  the  Community  Reinvestment 
Act  of  1977, 12  U.S.C.  §  2901  et  seq., 
(CRA),  will  be  reviewed  once  every  two 


years.  The  purpose  of  this  Notice  is  to 
announce  the  names  of  the  members 
selected  for  the  third  quarter  review 
(1994-95  cycle)  under  the  regulations. 
The  Notice  also  conveys  the  dates  by 
which  members  need  to  comply  with 
the  Community  Support  regulation 
review  requirements  and  by  which 
comments  from  the  pubhc  must  be 
received. 

DATES:  Due  Date  For  Member 
Community  Support  Statements  for 
Members  Selected  in  Third  (garter 
Review:  November  30, 1994. 

Due  Date  For  Public  Comments  on 
Members  Selected  in  Third  Quarter 
Review:  November  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  C.  Martinez,  Director.  Housing 
Finance  Directorate.  (202)  408-2825, 
Federal  Housing  Finance  Board.  1 777  F 
Street,  NW.,  Washington,  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  408- 
2579. 

SUPPLEMENTARY  INFORMATION: 

A.  Selection  for  Community  Support 
Review 

The  Finance  Board  currently  reviews 
all  FHLBank  System  members  that  are 
subject  to  CRA  once  every  two  years. 
Approximately  one-eighth  of  the 
FHLBank  members  in  each  district  will 
be  selected  for  review  by  the  Finance 
Board  each  calendar  quarter.  To  date, 
only  members  that  are  subject  to  CRA 
have  been  reviewed.  In  selecting 
members,  the  Finance  Board  will  follow 
the  chronological  sequence  of  the 
members'  CRA  Evaluations  post-July  1. 
1990,  to  the  greatest  extent  practicable, 
selecting  one-eighth  of  each  District's 
membership  for  review  each  calendar 
quarter.  However,  the  Finance  Board 
will  postpone  review  of  new  members 
until  they  have  been  in  the  System  for 
one  full  year. 

The  Finance  Board  is  currently  in  the 
process  of  promulgating  amendments  to 
the  Community  Support  regulation  that 
would  specify  the  procedures  to  be  used 
to  evaluate  those  members  that  are  not 
subject  to  CRA  (insurance  oomp>anies 
and  credit  unions).  As  soon  as  these 
regulations  are  adopted,  this  review  will 
include  those  members  that  are  not 
subject  to  CRA. 

Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  financial  condition  or 
Community  Support  performance  of  the 
institutions  listed. 

B.  List  of  FHLBank  Members  To  Be 
Reviewed  in  the  Third  Quarler, 
Grouped  by  FHLBank  District 
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Memser 
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City 


Federal  Home  Loan  Bank  of  Boston— District  i 
PostOfficS  Box 9106,  Boston,  Massachusetts  02205-8106 


Old  Slona  Bark  of  CaWomia.  FSB 

Great  Country  Bank „....^„ 

CollinsviOe  Savings  Society 

Guilford  Savings  Bank 

First  Nattonal  Bank  of  UtchfieW 

First  New  l.ondon  Savings  &  Loan  Association,  Inc 

FairfieW  County  Savings  Bank 

^k)«vaB(  Sayings  Society 

Eastern  Savings  and  l.oan  Association,  Inc „.... 

RidgefiekJ  Bank 

Southington  Savings  Bank 

Tolland  Bank 

Noftt«««8t  Bank  for  Savings 

Abington  Savings  Bank „ 

Andover  Bank 

The  Massachusetts  Company,  Inc .-..„ 

The  Bank  of  Cantoi^Canlon  Inst  for  Savings 

Chariestoivn  Coopacative  Bank 

Clinton  Savings  Bank 

Danvers  Savings  Bank ^ 

First  Federal  Savings  Bank  of  America  

Lafayette  Federal  Savings  Bank „ 

Falmouth  Co-operative  Bank 

Ftorence  Savings  Bank 

Cotontai  Co-op^aiive  Bank „ 

Greenfiekl  Co-operative  Bank „„ 

United  Savings  Bank „ 

Havert« Cooperstive  Banit,. 

Hingham  Institutfon  for  Saving 

Ipswich  Co-operative  Bank 

RoKbury-fighland  Co-operative  Bank 

Leicester  Savings  Bank 

Equitable  Co^pJMailve  Bank  .^„ 

MansfiekJ  C»oipenrtive  Bank 

MiifordFSALA    » 

Orange  Savings  Bank 

Sandwfch  Co-operative  Bank 

South  Boston  Savings  Bank 

Woronoco  Savings  Bank 

South  Shore  Cchoperative  Bank  

Weymoulh  Savings  Bank 

Cape  Cod  CoHJparalive  Bank 

Bangor  Savings  Bank 

Bar  Haitnr  Banking  and  Tnist  Company 

Bar  Hartxv  Savings  and  Loan  Associatkm 

Bethel  Savings  Bank,  FSB 

Calais  Federal  Savings  and  Loan  Association 

Damariscotta  Bank  and  Trust  Company 

Rockland  Savings  and  Loan  Associatwn 

The  Waklaboro  Bank.  FSB  „ 

Berlin  City  Bank „ 

Bow  Mils  Bar*  and  Tnist 

Cornerstone  Bank „„ 

First  Savings  of  New  Hampshire 

Village  Bank  and  Tnjst  Company 

Granite  Bank  of  Keene „ 

MiWord  CoOp  Bank 

New  London  Ttoet  FSB 

Newport  Fedsrai  Savings  Bank 

Citizens  SaMngs  Bank ^„ 

Westerly  8m^  Bank 

Bank  of  Vermont .« 

Unton  Bank  ...... . .„ 


Federa 
One  World  Tra  le 


Bogota  Savings  &  Loan  Associatwn 

Somerset  Savings  Bank,  SLA 

Century  FS&LA  of  Bridgeton 

Valley  Savings  Bank.  SLA 


Hayward 

Ansonia 

CollinsviUe 

Guilford 

LitchfieW 

New  LorxJon  .. 

Norwalk 

Nonwalk 

Norwfch 

Ridgefield 

Souttwigton .... 

Vernon  

Winsted 

Abington 

Andover 

Boston  .. 

Canton 

Charlestown ... 

Clinton 

Danvers  

FaM  River  

Fall  River  , 

Falmouth 

Fkxence 

Gardner  ...„..„., 

Greenfield 

Greenfield 

Haverhill 

Hingfiam  

Ipswich 

Jamana  Plain  . 

Leicester 

Lynn 

MansfieM  

Milford _... 

Orange 

Sandwich 

South  Boston  .. 

WestfieW 

Weynxxjth 

Weymouth 

YarrTKHJth  Port 

Bangor 

Bar  Hartxx 

Bar  Hartxsr  ...„. 

Bethel 

Ceilais 

Damariscotta ... 

Rockland 

Wakk}tx>ro  

Berlin 

Bow ..... 

Deny  ..." 

Exeter 

Gilford 

MiJford 

New  London  ... 

Newport _ 

ProvkJence 

Westerly 

Burlington . 


State 


Morrisville VT 


Home  Loan  Bank  of  New  York— Oistrtct  2 
Centar,  103fd  Ftoor,  New  York.  New  York  10048 


CA 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

CT 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

Rl 

Rl 

Rl 

VT 


Bogota  

Bound  Bnx>k 

Bridgeton 

Ctoster 


NJ 
NJ 
NJ 
NJ 
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Memtier 


NVE  Savings  Bank.  SLA 

Glen  Rock  Savings  Bank,  SLA 

StatewkJe  Savings  Bank,  SLA 

Lincoln  Park  SawingB  &  Loan  Association  , 

The  Metuchen  Savings  and  Loan  Associatkm  .... 
Boiling  Sprirtgs  Savings  Banl<  

Gloucester  County  Federal  Savings  Bank „.. 

Sturdy  Savings  Bank „.. 

Summit  Bank 

Roma  Faderai  Savings  Bank  

South  Jersey  Savings  and  Loan  Association 

Lehigh  Savings  Bank.  SLA 

Security  Savings  Bank.  SLA  _ „ 

Penn  federal  Savings  Bank „ 

Westwood  Savings  Bank.  SLA _ 

Elmira  Savings  Bank,  f  SB „ 

First  FS»LA  of  Mkkfl^own _ 

ChinstowB  Federal  Sawngs  Bank 

Savings  Bank  of  LJtica 

Wallkiil  Valley  Federal  S&L  Associatkw  _ 

Oriental  Fiederal  Savings  Bank  


Federal  Home  Loan  Bank  of  Pittsbuigh-  DIstrfct  3 
601  Grant  S««et,  Pittsburgh,  Pennsytvania  15219-4455 


Bernvile  Bank.f^  _ 

Pennsylvania  State  Bank  

Famiere  Trust  Company  „.„... 

First  FadaralSliLAssociatkxi  of  Carnegie 

Lincok)  Savings  Bank 

Unitas  Melkmal  Bank 

Coatesvlle  Savings  Bank 

Slovenian  SAL  of  FiankJin-Conemaugh 

Corry  Sa>4ngs  Bank 

First  Natfonal  Community  Bank _ 

FirstrustBank  _ .,.. 

People's  MalkMWl  Bank  of  Susquenanna  County  .. 

Mifflinbarg  Bank  and  Trust  Company 

ComnwniV  Banks,  *IA 

New  BeihleltamSank 

Potonia  federal  Savings  &  Loan  Associatkm 

Pittsburgh  Home  Savings  Bank  

Stovak  Savings  Bank 

Pennsyteania  Mational  Bank  &  Trust  Compeny 

Century  nattonal  Bank  and  Trust  Company  

SchuyMB  Haven  Trust  Company  

Merchants  Nattonal  Bank  of  Shenandoah  

Franklin  Firet  Savings  Bank  _ 

Northern  Central  Bank 

Peoples  Slate  Bank  of  Wyakising  ....; 

The  Drovers  4ili4echaracs  Bank  _ 

Yort(  Federal  Savings  &  Loan  Association 

Bank  One,  Wast  Vi^a.  Charieslon,  MA 

City  Naiioaal  Bank  of  Charieston 

Empire  National  Bank  of  Oartcsbuig „...„.. 

WesBanco  Fakmounl 

One  Valley  Bank  of  Atorion  County,  NA  

Citizens  Bank  of  Jyfoiganfown,  kic „ .... 

Advance  Rnancial  Savings  Bank.  FSB  .._ 


^••ei'ai  Home  voan  oar^  of  Atlanta    Oisltict  4 
Post  OlfioaBM  105565,  Atlanta,  Georgia  30S46 


First  FS&LA  of  Dekalb  County 

Headland  National  Bank 

Bank  tji  PrattviHe  

First  Nattonal  Bank  affionita  Springs  .. 

Charter  Bank  - 

Destin  Bank _ 

Unifirst  roderal  Savings  flank 

First  FedeflBl  S&LA  of  Osceola  County 

Eagle  Nattonal  Bank «f  Miami  .._ 

Murdook  fkNida  Sank  

Kisiak  Nattonal  Sank 


City 


State 


Englewood _ 

Qen  Rock 

Jersey  City 

Lincoln  Pjnk  _.„. 
Metuchen  ....„„. 
Rutherford  ........ 

Sewell  

Stone  Harbor  .... 

Summit 

Trenton  _... 

TumersviHe ... 

linion  ....„„„..„. 
Vindand  ....„.»... 
West  Orar>ge  .... 

Westwood 

Elmira _ 

Middletown 

New  Yort^ 

UtJca 


Humacao 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NY 
NY 
tJY 
NY 
NY 
PR 


BernvtHe  .. 

Camp  Hni 

Cartiste 

Carnegie _.., 

Carnegie  

Chamberstxjrg  .. 

Coatesvitle „ 

Conwnaugh , 

Cony  .„ „. 

Dunmore «..., 

Flourtown „..., 

Hallstead „..., 

Mifflmburo 

Millerstxirg _..., 

New  Bethletiem  , 

Philadelphia  „ 

Pittsburgh  „ „ 

Pittsburgh  .._._..., 

Poflsvflle  ...._ 

Rochester _., 

SchuylkitI  Haven 

Shenandoah  

WiSws-Barra  ._.. 

WHIian  sport 

Wyahising  

Yort<  : 

York  ..„ 

Charleston  .„..«.. 
Ctiarleston  .....„_ 

Clarksburg  „.. 

Fairmont „...„ 

Fairmont _ 

Morgantown  .„..„ 
Wettstxjrg 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
WV 
WV 
WV 
WV 
WV 
WV 
WV 


Fort  Payr>e 

Headland  

PrattviHe 

Bonrta  Springs 
Delray  Beach  .. 

Destin ...__ 

Hollywood 

Kissimmee  ~._. 


Murdock  ..._. 
North  Miami 


AL 
AL 
AL 
FL 
FL 

a 

FL 
FL 
TL 

FL 
FL 
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Me-nber 


Tumbeny  Savings  and  Loan  Association 

Lochaven  Federal  Savings  &  Loan  Association  .... 

Flamingo  Bank 

PresidentiaJ  Bank,  FSB 

Capital  City  First  National  Bank  

Indian  River  Federal  Savings  Bank 

Allatoona  Federal  Savings  Bank 

Metro  Bank  ^ 

Baxley  FSB 

Bank  of  North  Georgia  .'. 

The  Prudential  Savings  Bar*,  FSB 

Coffee  County  Bank  

Douglas  Federal  Bank,  a  FSB  

E!t>erton  Federal  Savings  &  Loan  Association 

Citizens  Unton  Bank 

First  Liberty  Bank  

Mountain  National  Bank  

Advance  Federal  Savings  &  Loan  Association 

Leeds  Federal  Savings  &  Loan  Association 

Madison  and  Bradford  FS&LA  

Westview  Federal  Savings  &  Loan  Association 

Presklential  Savings  Bank,  FSB  

Chevy  Chase  Savings  Bank,  FSB  

Peoples  Bank  of  Elkton 

Glen  Bumie  Mutual  Savings  Bank  

Laurel  Federal  Savings  Bank 

Baltimore  County  Savings  Bank,  FSB  

Reisterstown  Federal  Savings  Bank 

American  Federal  Savings  Bank 

First  Shore  Federal  Savings  &  Loan  Association  ... 

Cowenton  Federal  Savings  and  Loan 

Clyde  Savings  Bank,  SSB 

First  Charter  National  Bank 

Gaston  Federal  Savings  and  Loan  Association 

First  Carolina  Federal  Savings  Bank  

Home  Federal  Savings  Bank  

Scotland  Savings  Bank,  SSB 

Progressive  Savings  and  Loan,  Ltd 

Mooresvllle  Federal  Savings  &  Loan  Associatkm  ... 

Roxlxxo  Savings  Bank,  SSB  

SNB  Savings  Bank,  Inc..  SSB 

Haywood  Savings  Bank,  Inc.,  SSB 

Perpetual  Federal  Savings  Bank 

Colonial  Savings  Bank  of  South  Carolina,  Inc 

Spratt  Savings  and  Loan  Association 

Atlantic  Savings  Bank.  FSB  .^ 

Heritage  FS&LA .T 

Coastal  Federal  Savings  Bank 

Home  Federal  Savings  Bank 

Oconee  Federal  Savings  &  Loan  Association  

First  Commonwealth  Savings  Bank  FSB  

Acacia  Federal  Savings  Bank  

First  Security  Federal  Savings  Bank,  Inc 

Virginia  Commerce  Bank.  NA  

Fairfax  Bank  and  Trust  Company  ....;.. 

Virginia  Savings  Bank  

Co-operative  Savings  Bank.  FSB 

First  Federal  Savings  Bank  of  Virginia 

Franklin  FS&LA  of  Richmond 

Regency  Bank 

Community  Federal  Savings  Bank 

Virginia  Beach  Federal  Savings  Bank  t 


Bank  of  Ashland.  Inc  

The  Farmers  Bank 

Cattettsburg  Federal  Savings  and  Loan  Associatior 
Citizens  Federal  Savings  and  Loan  Association  .... 

Farmers-Deposit  Bank 

People's  Bank  of  Fleming  County 

Harlan  Federal  Bank,  a  FSB 

First  Lancaster  Federal  Savings  Bank 


City 

North  Miami  Beach .... 

Orlando 

Pembroke  Pines 

Sarasota  

Tallahassee 

Vero  Beach 

Acworth , 

Atianta „ 

Baxley 

Canton  .....„.._. 

Cartersville  ..............^. 

Douglas i 

Douglasville  

Elberton  

Greensboro ......... 

Macon  

I  UCKci    •••■■■■•■••■••••■••••*•■ 

Baltimore 

Baltimore 

Baltimore 

Baltimore „. 

Bethesda 

Chevy  Chase 

Elkton „ 

Glen  Bumie ..... 

Laurel 

Perry  Hall 

Reisterstown 

Rockville  

Salisbury 

White  Marsh  

Clyde „.. 

Concord 

Gastonia  

Kings  Mountain  ......... 

Kings  Mountain 

Laurinburg 

Lumberton .. 

Mooresville 

Roxboro 

Valdese 

Waynesville 

Anderson  

Camden 

Chester 

Hilton  Head  Island  ..... 

Laurens 

Myrtle  Beach „ 

Rock  Hill 

Seneca 

Alexandria 

Annandale 

Annandale  

Arlington 

Fairfax 

Front  Royal 

Lynchtjurg „. 

Petersburg „. 

Richmond 

Richmond 

Staunton  

Virginia  Beach  


State 


Fede  al  Home  Loan  Bank  of  Cincinnati— District  5 
Pf  St  Office  Box  598,  Cincinnati,  Ohio  45201 


Ashland  ......... 

Butler  

Catiettsburg  .. 

Covington 

Flemingsburg 
Flemingsburg 

Harlan  

Lancaster 


I  >••••• v* ■•■■••< 


FL 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

GA 

6A 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

MD 

MD 

MO 

MO 

MO 

MO 

MO 

MO 

MD 

MO 

MO 

MO 

MO 

MO 

NC 

NC 

NO 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 


KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 


Meml)er 


First  Federal  Savings  and  Loan  Association  . . . 

Mount  Sterling  National  Bank „ ^ 

CommonweaHh  Bank.  FSB „_ Z." 

Reputjilk:  Bank  of  Shelby  County  __ Z!Z!!" 

Farmers  National  Bank  of  Williamsburg 

Summit  Bank _ „  [_' 

Belmont  Federal  Savings  and  Loan  Association 

Buckeye  Savings  flank , 

First  Federal  Bank !!!!"!.™I.!!! 

First  Federal  Savings  &  Loan  Association  _.!!Z."1" 

Peoples  Savings  and  Loan  Company 

First  FS&LA  of  Centerburg „ 

Benchmark  Federal  Savings  Bank  ...„ 

Franklin  Savirigs  and  Loan  Company ...'.'...... 

Oak  Hills  Savings  &  Loan  Company .."" 

Suburban  Federal  Savings  Bank  " 

Warsaw  Federal  Savings  and  Loan  Company 

Charter  One  Bank,  FSB  

Third  Federal  Savings  and  Loan  Association  ....""" 

State  Savings  Bank 

Midwest  Savings  Bar*  

NCB  Savings  Bank,  FSB ..!"""!""!!! 

First  Federal  Savings  Bank  of  Kent  .„ 

Home  Savings  and  Loan  Company  of  Kenton  

Kenwood  Savings  and  Loan  Association 

First  Federal  Savings  and  Loan  Association  

FairfieW  Federal  Savings  &  Loan  Association  

First  National  Bank  of^ebanon  ...„ _ 

Leesburg  Federal  Savings  and  Loan  Associatiori  ." 

Citizens  Loan  &  Savings  Company _ 

FIrst-KnoK  National  Bank  of  Mount  Vernon  "!!!!!!!!!!." 

Market  BuHding  and  Savings  Company  

New  Carliste  federal  Savings  Bank 

Park  National  Bank 

Fidelity  Federal  Savings  Bank -"''""'""""'Z 

Third  Savings  and  Loan  Company 

Home  City  FS&LA  of  SpringfieW 

Belmont  National  Bank 

Perpetijal  Federal  Savings  Bank 

First  FS&LA  of  Van  Wert _. 

First  Federal  Savings  and  Loan  Association  .!..!!"!!! 

First  FSB  of  Wastiingtuii  Court  House 

Jefferson  Savings  Bank 

Milton  Federal  Savings  and  Loan  Association 

Liberty  Savings  Bank.  FSB  _ 

Bank  of  Alamo __ 

Bank  oH  Crockett „ _ ZZZ'ZZZ 

Pickett  County  Bank  and  Trust  Company 

Peoples  Bank  

First  City  Bank ""'ZZZZ 

Citizens  Bank _ ""' 

Newport  Federal  Savings  and  Loan  Association  ...... 

Citizens  Natkxnd  Bank  of  Sevierville  


Federal  Home  Loan  Bank  of  lodianapoli*— OieWct  6 
P.O.  Box  60,  Indianapolis,  IN  46205-0060 


Boonvflie  Federal  Savings  Bank  . 

First  State  Bank 

Riddell  National  Bank  of  Brazil ........ 

Union  Savings  and  Loan  Association  ..._ 

Union  Federal  Savings  and  Loan  Association 

First  Federal  Savings  Bank „_ 

Citizens  Savings  Bank 

Union  Federal  Savings  Bank  of  Frankton 

Kentland  Bank  _ „ 

The  Logansport  S&LA _ .....'. 

Home  Bank,  SB 

CommoniV  Bank,  fSB __ 

Peoples  Bank,  a  f^ , „" 

Mkl-SoulhBm  Savings  Bank _ 

Owen  Oowity  State  Bank _ 

The  Morchants  National  Bank  of  Tene  Haute 
Homestead  Savings  Bank,  FSB 


City 


Morehead 

Mount  Sterling  .... 

Mt.  Sterling 

Shelbyville 

Williamstxirg 

Akron  „ „ 

Bellaire 

Bellaire 


Bowling  Green 

Bucyrus 

Bucyrus 

Centertwrg 

Cincinnati _ 

Cincinnati „ 

Cincinnati 

Cincinnati „ 

Cincinnati 

Cleveland _. 

Cleveland  ..._ „ 

Columbus : 

DeGraf 

HiUsboro  .„ 

Kent  „.. 

Kentijo „ 

Kenwood 

Lakewood  

Lancaster 

Lebanon „ 

Leesburg 

London  

Mount  Vernon  „ _.. 

Ml.  Healthy „..., 

New  Carlisle  

Newark 

Nonfood 

Piqua 

SpringfieW 

St.  Clairsville 

Urbana ; , 

Van  Wert „. 

Warren 

Washington  Court  House 

West  Jefferson 

West  Milton 

Wilmington  „ 

Alamo  . „ 

Bells 

Byrdstown _ 

Dickson 

Murfreestxxo 

New  Tazewell 

Newport  _ 

Sevierville  


State 


KY 
KY 
KY 

KY 
KY 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


Boonville  _ ^ 

IN 

Brazil _ 

IN 

Brazil _ 

IN 

Connersville  .._ N 

Crawfordsville _... 

.,4 

Evansville 

IN 

Frankfort  „. 

IN 

Indianapolis 

IN 

Kentland  „ „._. 

4N 

Logansport 

IN 

Martinsville 

IN 

Michigan  City  .„ 

IN 

Munster 

IN 

Salem 

IN 

Spencer  _ 

M 

Ten-e  Haute _...«. 

IN 

Albion 
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M(  imber 


LaSalle  Federal  Savings  Bank 

Branch  County  Federal  S&L  Association 

MFC  First  National  Bank— Marquette  

Marshall  Savings  Bank.  FSB 

New  Buffak)  Savings  Bank,  FSB >. 

Citizens  Federal  Savings  Bank  

First  National  Bank  of  Three  Rivers 


Fe<  era!  Home  Loan  Bank  of  Chicago— District  7 
111  Ea4t  Wacker  Drive,  Suits  700,  Chicago.  Illinois  60601 


Batavia  Savings  Bank,  FSB 

Farmers  State  Bank  of  Beecher 

Bradley  Bank 

First  National  Bank  In  Carlyle 

Centraiia  Savings  Bank 

Bank  of  Illinois  in  Champaign 

Illinois-Service  Federal  S&LA 

Northwestem  Savings  &  Loan  Association 

Preferred  Savings  Bank  

Pulaski  Savings  Bank „ 

South  Central  Bank  and  Trust  Company 

Home  FS  &  LA  of  Elgin 

Fairtxjry  Federal  Savings  and  Loan  Association 

Galena  State  Bank  and  Tnjst  Company 

Highland  Savings  and  Loan  Associatk>n 

Security  Savings  Bank,  FSB  

McHenry  Savings  Bank 

The  Fanners  Bank 

Regency  Savings  Bank,  a  FSB 

Financial  Federal  Trust  and  Savings  Bank 

Pekin  Savings  and  Loan  Association 

First  State  Bank  &  Trust  Company  of  Rockford  . 

HomeBanc,  FSB 

Citizens  State  Bank  of  Shipman  t... 

Town  &  Couritry  Bank  of  Springfiekl 

Tremont  Savings  Bank 

Northwest  Savings  Bank 

First  Natkxtal  Bank  of  Baklwin 

Banner  Banks 

North  Shore  Bank,  FSB .". 

Nonwest  Bank  Wisconsin  Eau  Claire,  NA 

State  Bank  of  Lodi 

Anchor  Bank,  SSB 

The  Peoples  State  Bank  

Milton  Savings  and  Loan  Association  

Maritime  Savings  Bank 

Mutual  Savings  Bank  of  Wisconsin,  SA 

Associated  Bank,  NA 

Fox  Cities  Bank,  FSB 

Oshkosh  Savings  Bank..  FSB 

Reedsburg  Bank 


Brenton  Bank  and  Taist  Company  of  Cedar  Rapid 

Perpetual  Savings  Bank,  FSB 

Dubuque  Bank  &  Trust  Company  

Han/est  Savings  Bank,  FSB 

First  Federal  Savings  Bank 

Security  Bank  „ 

Community  State  Bank .„..„ 

Hawkeye  Bank  of  Tipton „ 

Wet)ster  City  Federal  Savings  Bank  

American  Federal  Savings  Bank 

Community  First  National  Bank  of  Fergus  Falls 
Community  Federal  Savings  &  Loan  Association  o 

First  Federal  Savings  Bank 

First  National  Bank „ 

Winona  National  and  Savings  Bank 

The  Farmers  Bank „ 

First  Bank,  A  Savings  Bank  

Joachim  Savings  and  Loan  Association  


City 

Buchanan  

Cokjwater 

Marquette 

Marshall 

New  Buffalo , 

Port  Huron  

Three  Rivers  ...., 


State 


Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


Batavia 

Beecher  

Bradley 

Carlyle 

Centralia 

Champaign  .... 

Chicago 

Chicago 

Chicago „ 

Chicago „ 

Chnago 

Elgin 

Fairtxjry 

Galena 

Highland 

Hlllstwro 

McHenry  

Mt.  Pulaski 

Naperville 

Olympia  Fiekls 

Pekin 

Rockford  

Rockford 
Shipman 
SpringfieW  .. 
Tremont  ..... 

Amery  

Baklwin 

Bimamwood 
Brookfield  ... 
Eau  Claire  .. 

Lodi 

Madison 

Mazomanie 
Milton 
Milwaukee 
Milwaukee 
Neenah  .... 
Neenah  .... 
Oshkosh ... 
Reedsburg 


Wl 
Wi 
Wl 
Wl 
Wi 
Wl 
Wl 
Wl 
Wi 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 


Fede  al  Home  Loan  Banit  of  Des  Moines— District  8 
f  07  Walnut  Street,  Des  Moines,  Iowa  50309 


LItUe  Falls 


Cedar  Rapids 

Cedar  Rapids 

Outxjque 

Dubuque  

Fort  Dodge 

Marshalltown 

Tipton 

Tipton „ 

Webster  City _ 

East  Grand  Forks 

Fergus  Falls 

Littie  Falls  > 

Morris 

Thief  River  Falls  . 

Winona 

Carrollton _ 

Clayton 

DeSoto 


lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

MN 

MN 

tm 

MN 

*m 

MO 
MO 
MO 
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Memljer 


Fulton  Savings  Bank  

Mutual  Savings  Bank !.!!!.i!!!Z!!!!!!™!!!!!!™™!!!! 

First  Savings  Bank,  FSB  "''.."'"""""""'^ 

Capital  Bank  of  Perryville,  NA „„ _!!!"!"!!!!"""!"!!!!!"!"."! 

Progressive  Ozark  Bank,  FSB !...!!!!..!! 

First  National  Bank  of  Sarcoxle 

Central  West  End  Bank,  a  FSB  "!"!""!"""."!! 

Reliance  Federal  Savings  and  Loan  Association  of  St.  Louis  County 

Community  First  National  Bank  &  Trust  Conpany 

Community  First  National  Bank  of  Lidgerwood ., 

First  Premier  Bank,  NA  ""'"'! 


City 


State 


Fulton 

Jefferson  City , 
Mt.  Vernon  ..... 

Perryville 

Salem 

Sarcoxie 

St.  Louis 

St.  Louis 

Dckinson 

Lidgerwood  .... 
SkHJx  Falls 


MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
ND 
ND 
SO 


Federal  Home  Loan  Bank  of  Dallas— District  9 
5605  North  MacArthur  Boulevard.  9th  Floor,  DaHaa/Fort  Worth,  Texas  75261^9026 


Benton  Savings  and  Loan  Association  

First  National  Bank  of  Howard  County 

Home  Federal  Savi.ngs  and  Loan  Association  .... 

Pulaski  Bank  &  Trust  Company 

Newport  Federal  Savings  and  Loan  Association 

River  Valley  Savings  Bank,  FSB 

Grant  Federal  Savings  Bank 

United  Federal  Savings  Bank 

First  Federal  Savings  and  Loan  Association  

Crowley  Buikling  and  Loan  Association 

Jefferson  Federal  Savings  Bank  

Bank  of  LaPlace  at  St.  John  the  Baptist 

Itteria  Savings  Bank  

Eureka  Homestead  Society 

Fidelity  Homestead  Association  

West  Can-oil  National  Bank „ 

Iberville  BuikJing  &  Loan  Association 

New  South  Bank „.. 

Grand  Bank  for  Savings,  FSB 

First  Federal  Savings  and  Loan  Association  

Western  Bank  of  Clovis 

Home  Federal  Savings  Bank  of  New  Mexico  

Gallup  Federal  Savings  and  Loan  Association  „. 

Citizens  Bank  of  Las  Cnjces 

Century  Bank,  FSB 

Lamar  Bank 

Shelby  County  Savings  Association 

FkJelity  Bank.  NA 

Inwood  National  Bank  

Texas  Tmst  Savings  Bank,  FSB 

First  State  Bank  of  Texas 

Bank  of  North  Texas,  NA 

Henderson  Federal  Savings  Association ..., 

Coastal  Banc  Savings  Association a...., 

First  Heights  Bank,  FSB , 

University  State  Bank 

Community  State  Bank 

Bayshore  National  Bank , 

Angelina  Savings  and  Loan  Association 

First  National  Bank , 

Olympk:  Savings  Association 

Canyon  Creek  National  Bank 

Sulphur  Springs  State  Bank 

First  Federal  Savings  and  Loan  Association  


Benton  

Dierks 

Jonesboro 

Littie  Rock _ 

Newport 

Ozark  

Sheridan  

Springdale 

Texarkana 

Crowley 

Gretna 

LaPtace 

New  Itjeria  

New  Orleans  .... 
New  Orleans  .... 

Oak  Grove , 

Plaquemine 

Batesvllle 

Leakesville 

Pascagoula 

Ctovis 

Deming  

Gallup  

Las  Cruces  , 

Santa  Fe 

Beaunx)nt 

Center 

Dallas 

Dallas 

Dallas 

Denton  „ 

Fort  Worth 

Henderson  

Houston  

Houston  

Houston  

lola 

La  Porte  ._ 

Lufkin 

Palestine  .... 

Refugio 

Richardson 

Sulphur  Springs 
Tyler 


AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MS 

MS 

MS 

NM 

HM 

NM 

NM 

NM 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Federal  Home  Loan  Bank  of  Topeka— District  10 
Post  Offict  Box  178,  Topeka.  Kansas  66601 


Aurora  National  Bank 

The  First  NB  of  Canon  City 

Colorado  Savings  Bank,  FSB  of  Grand  County 

The  Bums  National  Bank , 

First  National  Bank  of  Flagler , 

Key  Bank  of  Colorado 

First  National  Bank  of  Fort  Morgan 

Morgan  County  Federal  S&L  Association 

First  National  Bank  in  Lamar 

Cotorado  Federal  Savings  Bank  

First  FS&LA  of  Lincoln-Iowa 


Aurora 

Canon  City  .... 

Denver 

Durango  .„ 

Flagler 

Fort  Collins  ... 
Fort  Morgan  .. 
Fort  Morgan  .., 

Lamar 

Starting 

Council  Bluffs . 


CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
lA 
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Federal  Home  Loan  Bank  of  San  Franctooo— Dtstrtet  11 
307  E$8t  Chapman  Avenue,  Orange.  Califcmia  92666 


Bank  of  Stockdate,  FSB  

Paramount  Bank,  FSB „. 

Fremont  Bank ^^^ 

Fidelity  Federal  Bank,  FSB  „ 

Brentwood  Bank  o<  Caiikxr>ia 

First  Los  Angeles  Bank . 

Mefrobank .'.„ , 

The  Vintage  Bank „ , 

Long  Beach  Bank 

Palm  Desert  Natkxul  Bank 

Bay  Cities  Natiortal  Bank 

De  Anzs  Natkxtal  Bank 

Summit  Savings,  FSB  

Watsonville  Federal  Savings 

American  Federal  Savings  Bank  .. 
Home  Federal  Bank.  SB  


1501 


Northrim  Bank „ 

Guam  Savings  and  Loan  Association  .„„ 

Finance  FacMrs.  Limited „ 

American  Bank  of  Commeroe .-...„. 

First  Federal  Savings  Bank  of  Twin  FaRs 

Pk)neer  Federal  Savings  &  Loan  Association 

United  Savings  Bank.  FA 

Pacific  Continental  flank  

First  FS&LA  of  McMinnville 

Douglas  Mafionat  Bar* 

Bank  of  American  Fori? ..._m.... ..^.........< 

Utah  Federal  Savings  Bank  

Home  CredN  Bank  ._ . , 

Klickitat  Valley  Bank 

Continental  Savings  Bank 

Viking  Community  Bank 

Washington  First  Intetnatwnai  Bank 


C  Due  Dates 

Members  selected  for  review  must 
submit  completed  Community  Support 
Statements  to  their  FHLBanks  no  later 
than  November  30, 1994. 

All  public  comments  concerning  the 
Community  Support  performance  of 
selected  members  must  be  submitted  to 
the  members'  FHLBanks  no  later  than 
November  30,  1994. 

D.  Notice  to  Members  Selected 

Within  15  days  of  this  Notice's 
publication  in  the  Federal  Register,  the 
individual  FHLBanks  will  notify  each 
member  selected  to  be  reviewed  that  the 
member  has  been  selected  and  when  the 
member  must  return  the  completed 
Community  Support  Statement  At  that 
time,  the  FHLBank  will  provide  t^ 
member  with  a  Community  Support 


City 

Leavenworth 

Mar)hattan 

Oiathe 

Osawatomie 

Omaha 

Mariow 

Norman 

Bakersfiek) 

Bakerstiekj 

Fremont  _. 

Glendale 

Los  Angetes 

Los  Angetes 

Los  Angeles 

r^apa  ■.•■■»■•••••... 
Orange  .„„..._..., 

f*alm  Desert 

Redondo  Beach 

Riverskte 

Rotmert  Partt  ... 
Watsorrvflle  ...... 

Kono ..•...•.»••. 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
NV 
NV 


Home  Loan  Bank  of  Seattle— District  12 
4tli  Avetnie,  Seattle,  Washington  981(h— 1083 


•••••■•««  •••••••«•< 


Anchorage 

Agana  

Honoiuki... 

Boise 

Twin  Falls 

DiBon _ 

Great  Falls 

Eugene  

McMinnville  .... 

Roseburg 

American  Fork 

Odgen  ..„ 

Salt  Lake  City 
Goklendale  .... 

Seattle 

Seatfle 

Seattle-... 


AK 

GU 

HI 

ID 

ID 

MT 

MT 

OR 

OR 

OR 

UT 

UT 

UT 

WA 

WA 

WA 

WA 


S  atement  form  and  written  instructions 
ai  id  will  oH^er  assistance  to  the  member 
ii  completing  the  Statement.  The  ' 
F  ILBank  will  only  review  Statements 
f(  r  completeness,  as  the  Finance  Board 
Mf  11  conduct  the  actual  review. 

Notice  to  Public 

At  the  same  time  that  the  FHLBank 
n  embers  selected  for  re\'iew  are  notified 

their  selection,  each  FHLBank  will 
a  M3  notify  community  groups  end  other 
ir  terested  members  of  the  public. 

The  purpose  of  this  notification  will 
b(  to  solicit  public  comment  on  the 
Community  Support  records  of  the 
FHLBank  members  pending  review. 

Any  person  wishing  to  submit  written 
a  mments  on  the  Community  Support 
pi  fformance  of  a  FHLBank  member 
ui  kder  review  in  this  quarter  should 


send  those  comments  to  the  member's 
FHLBank  by  the  due  date  indicated  in 
order  to  be  considered  in  the  review 
process. 

By  tlw  Federal  Housing  Finanoe  Board. 
Dated:  October  5, 1994. 
Nicolas  P.  Rstsinas, 

HUD  Secretary's  Designee  to  the  Board. 

(PR  Doc.  94-25309  Filed  10-13-94;  8:43  amj 

BH.UNQ  CODE  C72S-01-P 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  94-20] 

Cancellation  of  Tariffs  for  Failure  To 
Comply  With  Automated  Tariff  Filing 
and  information  System  ("ATFi")  Filing 
Requirements;  Order  To  Show  Cause 

Section  8  of  the  Shipping  Act  of  1984 
( "1984  Act").  46  U.S.C.  app.  1707,  and 
section  18(a)  of  the  Shipping  Act,  1916. 
("1916  Act").  46  U.S.C.  app.  817,  and 
section  2  of  the  Intercoastal  Shipping 
Act  of  1933  ("1933  Act"),  46  U.S.C.  app. 
844,  require  common  carriers  in  the 
United  States  foreign  commerce  and 
domestic  offshore  commerce, 
respectively,  to  file  tariffs  with  the 
Commission.  The  1984  Act  also  directs 
carriers  and  conferences  that  offer 
service  contracts  to  publish  the  essential 
terms  of  those  contracts  in  an  ETP. 
Marine  terminal  operators  operating  in 
both  the  foreign  and/or  domestic 
offshore  commerce  of  the  United  States 
are  required  by  Commission  regulations 
to  file  tariffs  with  the  Commission.  (46 
CFR  part  514) 

Section  17  of  the  1984  Act,  46  U.S.C. 
app.  1716,  section  43  of  the  1916,  46 
U.S.C.  841a,  and  section  2  of  the  1933 
Act  empower  the  Commission  to 
prescribe  rules  and  regulations 
necessary  to  carry  out  the  provisions  of 
the  corresponding  statutes.  Pursuant  to 
this  authority,  the  Commission 
instituted  Docket  No.  90-23.  Automated 
Tariff  Filing  and  Information  System 
("ATFI"),  to  estabhsh  regulations 
governing  the  conversion  of  tariff  filing 
to  an  electronic  system.  Proposed  Rules 
were  issued  on  September  9. 1991  (56 
FR  46,044)  and  Interim  Rules  were 
issued  on  August  12. 1992  (57  FR 
36,248)  and  January  4,  1993  (58  FR  25). 
The  rules  issued  in  Docket  No.  90-23 
are  codified  in  46  CFR  part  514.  This 
new  part  modifies  and  combines  all 
non-obsolete  tariff  regulations  of  46  CFR 
parts  515,  550.  580  and  581,  and 
establishes  regulations  to  faciUtate  and 
implement  the  conversion  of  tariffs  to 
ATFI.i 

On  December  17, 1992,  the 
Commission  issued  Supplemental 
Report  No.  3  and  Notice  ("Supplemental 
Report  No.  3")  (57  FR  59.999)  in  Docket 
No.  90-23.  Supplemental  Report  No.  3 
prescribed  the  schedule  by  which 
entities  serving  specific  trades  must 
convert  tariff  data  into  ATFI.  and 
defined  the  geographic  areas  subject  to 
each  ATFI  filing  time  frame 
("window").  It  also  provided  that  tariffs 
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which  are  not  filed  in  ATFI  by  the  close 
of  the  applicable  filing  window  are 
subject  to  cancellation  by  order  of  the 
Commission  in  a  show-cause 
proceeding,  unless  temporarily 
exempted. 

hi  January,  1993,  the  Commission's 
Bureau  of  Tariffs,  Certification  and 
Licensing  ("BTCL")  mailed  hiformation 
Bulletin  No.  IB  4-93  to  over  4,000  firms. 
This  Bulletin  included  the  schedule  of 
filing  windows  and  a  statement 
regarding  cancellation  of  unconverted 
tariffs  by  show-cause  order. 
Supplemental  Report  No.  4  in  Docket 
No.  90-23.  issued  in  June,  1993.  again 
advised  the  public  of  the  filing  schedule 
and  that  failure  to  file  in  ATFI  would 
subject  entities  to  a  proceeding  for  the 
cancellation  of  tariffs. 

The  Commission  has  issued  three 
show  cause  orders  cancelling  the  tariffs 
or  portions  thereof  of  carriers  that  failed 
to  register  and  file  in  an  electronic 
format  by  the  required  date.2  The  243 
carriers  listed  on  the  Attachment  to  this 
Order  represent  those  carriers  and 
conferences  that  have  not  filed  their 
ATFI  tariffs  for  the  remaining  filing 
windows,  i.e..  European.a  African/Mid 
Eastern.  North  American/Caribbean. 
Central/South  American,  and  the 
domestic-offshore  trades.  Also  included 
are  marine  terminal  operators  and 
carriers  with  essential  terms 
pubUcations  on  file  with  the 
Commission  that  have  failed  to  file  their 
marine  terminal  tariffs  in  the  ATFI 
system,  failed  to  file  an  ATFI  essential 
terms  publication  or  failed  to  cancel  its 
paper  ETP.«  Also  included  are 


>  Section  502(b)(1)  of  Pub.  L.  No.  102-582 
requires  all  tarifis  and  essential  terms  of  service 
contracts  to  be  filed  electronically  with  the 
Commission.  106  SUt.  4900.  4910-11. 


2  Docket  No.  9i-i9— Cancellation  of  Tariffs  for 
Failure  to  Comply  with  Automated  Tariff  Filing  and 
Information  System  ("ATFI") Filing  Bequirements. 
By  order  issued  January  12, 1994  (59  FR  1737),  the 
paper  tariffs  or  portions  thereof  of  67  carriers  were 
cancelled  for  failure  to  register  and  file;  Docket  No. 
93-25.  Cancellation  of  Tariffs  for  Failure  to  Comply 
with  Automated  Tariff  Filing  and  Information 
System  ("ATFI")  Filing  Requirements  (European 
Trade).  By  order  issued  May  5, 1994  (59  FR  24430), 
the  paper  tariffs  or  portions  thereof  of  19  carriers 
were  cancelled  for  failure  to  register  and  file;  and 
Docket  No.  94-04 — Cancellation  of  Tariffs  for 
Failure  to  Comply  with  Automated  Tariff  Filing  and 
Information  System  ("ATFI")  Filing  Requirements. 
By  order  issued  July  29. 1994  (59  FR  38605).  the 
tariffs  or  portion  thereof  of  37  carriers  were 
cancelled  for  failure  to  file. 

'The  order  issued  in  Docket  No.  93-25  included 
only  those  persons  in  the  European  Trade  that  did 
not  register  and  file  by  the  required  date.  The  Order 
to  Show  Cause  issued  this  date  includes  those 
carriers  that  have  registered  in  ATFI  but  have  failed 
to  file  a  tariff  in  electronic  format. 

*  Certain  carriers  have  paper  ETP's  on  file  vnth 
the  Commission  as  well  as  an  effective  ATFI  filed 
ETP.  These  paper  ETP's  are  being  made  the  subject 
of  this  show  cause  proceeding  except  to  the  extent 
that  they  continue  to  have  application  with  respect 
to  essential  terms  and  service  contracts  that  were 
filed  prior  to  ATFI's  implementation.  The 
Commission  is  not  allowing  new  essential  terms 
and  service  contracts  to  be  filed  in  paper  format. 


approximately  20  carriers  whose  rate 
tariffs  have  been  cancelled  for  various 
reasons  but  whose  ETP's  remain  on  file. 

Now  therefore,  it  is  ordered  that 
pursuant  to  section  11  of  the  1984  Act, 
46  U.S.C.  1710,  the  entities  listed  in  the 
Attachment  to  this  Order  are  directed  to 
show  cause,  within  45  days  after  the 
publication  of  this  Order  in  the  Federal 
Register,  why  the  Commission  should 
not  cancel  their  tariffs  for  failure  to 
conform  to  the  requirements  of  section 
8  of  the  1984  Act,  46  CFR  part  514,  and 
Supplemental  Reports  Nos.  2,3,  and  4 
issued  in  Docket  No.  90-23; 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  sent  by  certified  mail  to 
the  last  knov^rn  address  of  the  entities 
listed  in  the  Attachment; 

It  is  further  ordered,  that  this  order  be 
published  in  the  Federal  Register. 

By  the  Commission. 
Ronald  D.  Murphy, 

Assistant  Secretary. 

Attachment 

A/S  Dampskibsselskabet  Torm 

Able  Warehousing 

Adm/Growmark  River  System,  Inc. 

Aegis  Logistic  System,  Inc. 

Agrex  InccMporated 

Air  &  Sea  Inc. 

Airport  Brokers  Corporation 

Alaska  Cargo  Transport,  Ina 

Alliance  Navigation  Line  Inc. 

Allied  Pickfords  U.S.A.,  Inc. 

Amazon  Lines  Limited 

America  Africa  Europe  Line  GMBH 

America  Russia  Turkey  Ocean  Navigation 

Shipping  Lines 
American  Automar,  Inc. 
American  Container  Transport,  Inc. 
American  Contract  Freight  Line,  Ltd. 
American  Transport  Line,  Ltd. 
American  Transport  Lines,  Inc. 
Anchor  Ckantainer  Ser\'ices  Company 
Aremar  CI.F.S.A. 
Arpin  International  Group 
Arrowpac,  Inc. 
Associated  Container  Transportation 

(Australia)  Limited 
Atlantic  Land  and  Improvement  Company. 

The 
Atlantik  Express  Linie  Thien  &  Heyenga 

Schiffaharts  G.MBH  &  Co. 
Australia-Eastern  U.S.A.  Shipping 

Conference 
AusU^iia-PaciFic  Coast  Rate  Agreement 
B.C.R.  Line 

Baltimore  Forest  Products  Terminals 
Bangladesh  Shipping  Corporation 
BCSL-U.S.  Med  Line  Limited 
Ben  Federico  Freight  Consolidator.  Inc. 
Bemuth  Lines  Ltd. 
Bim  Enterprises,  Ltd. 
Binkley  Company,  The 
Blue  Caribe  Line,  Ltd. 
Blue  Star  Line  Ltd. 


Accordingly,  paper  ETP's,  not  having  been 
voluntarily  cancelled  by  the  carriers  on  even  a 
limited  basis  must  now  be  cancelled  by  the 
Commission. 
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Bluefields  Marine  Ltd. 

Boston  Docks  Services  Association 

BuQcstar  Shipping  Corporation 

Capital  Maritime  Terminal 

Central  America  Shippers,  Inc. 

Central  American  Container  Line 

Centreline,  Inc. 

Char  OuDg  Marine  Company,  Ltd. 

Charles,  Willmore  A. 

Chickasaw  Terminal  Corporation 

Chipman  Corporation 

City  Marine  Terminal,  Inc. 

Coastal  Stevedoring  Company 

Cohunbus  Rner  Transportation  Center 

Compagnie  Maritime  Marfret 

Companhia  De  Navegacao  Lloyd  Brasileiro 

Compania  Transatlantica  Espanoia,  S.A. 

Concorde  Line  Central  American  Service 

Coanect:r  jt  Terminal  Company,  Inc. 

Consorcio  Naviero  Del  Occidente.  CA. 

Container  Express  Lines,  Inc. 

Container  Management,  Inc 

Container  Services  of  Washington,  Inc.  - 

Container  Serrices,  Inc. 

Continental  North  Atlantic  Westbound 
Freight  Conference 

Contract  Marine  Carriers,  Inc 

Convoy  Intercontinental  Container  Transport 
GMBH  ft  Co.  KG 

Cool  Carriers  {SVENSKA)  AB 

Costa  Container  Lines 

Cottman  Company,  The 

Crescent  Western  Warehouse  Company 

CSX/SEA-Land  Logistics,  Inc 

D.B.  Turkish  Cargo  Lines 

Distribution-Warehousing,  Inc.  ^ 

Dole  Fresh  Fruit  Company 

Dorick  Navigation,  S.A. 

Empresa  Maritima,  S.A.— Chile 
Empresa  Naviera  Santa,  S.A. 
Energy  Resources-Imports  ft  Exports,  Inc 
Euro-Gulf  International,  Inc 

Family  Islands  Shippij)^ Company  Ltd 

Pednav  (L'SA)  Inc. 

Fednav  Lakes  Services,  Inc 

Flagship  Container  Line,  Inc. 

Forward  Marine,  Inc. 

Fourchon  Int'l  Shipping,  Inc 

Frata  Container  Lines  Pte.  Ltd. 

Gateway  Service  Center,  Inc. 

Gateways  International,  Inc 

Gearbulk  Container  Services 

Gearbuik  Ltd. 

Georgia-Pacific  Corporation 

Godchaux-Henderson  Terminal 

Great  Lakes  Transcaribbean  Line  Limited 

Great  Western  Unifreight  Syr.tem 

Greece  Westbound  Conference 

Cuarani  Line  Limited 

Gulf  ft  Mexico  Shipping  Lines,  Int. 

Gulf  European  Freight  As.«»ciation 

Culf  Florida  Terminal  Company 

Gulf  Motorships,  Inc. 

H  ft  A  Trading  Company,  Inc. 

Hale  Shipping  Corporation 

Hapag-Lloyd,  A.G. 

Heide  Warehouse  Company 

Horizons  Shipping  and  Trading  Ltd.,  Inc. 

Hugo  Stinnes  Schiffahrt  GMBH 

Imex  Shipping  Group.  Inc 

iML  Freight,  Inc. 

Inagua  Lines,  Inc. 

Incotrans  BV 

The  Inter- American  Freiglit  Conference — 

Pacific  Coast  Area 
Inter- Shipping  Chartering  Co. 
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Isla  id  Shippiog  and  Trading.  Ltd. 

Jaclison  Shipping.  Inc 

jacMsonville  Caribbean  Broker  Services.  lac. 

Jeh  en  New  Zealand  Line 

Jet  'ac  Corporation 

Joh  I  son  Scan  star 

johison  Shipping  Agency,  Inc 

Kinjberiy  Navigation  Company  Ltd. 

iCKl  (Kangaroo  Use)  Pty.,  Ltd. 

Kni  i.  Con^ruction  Co.,  Inc 

Land  Link.  Ltd. 

Laurilzen  Reefers  A/S 

Lini  as  Navieras  BoHvianas  S.A.M. 
(I  INABOL) 

Litt  e  Rock  Terminal  Company 

Malaysia  Pacific  Rate  Agreement 

Maaufiacturers  Export  Service,  Inc 

"       slla  Shipping  Company 
I  Transpoit 
ftima  Aragua,  S.A. 
Canadian  Tropic  Line 
ilterranean  Shipping  Company  S.A. 
^  St.  Elmo  and  Myrtle  Grove  Terminal 
svators 

Miami  International  Container  Freight 
Station 

Mialni  Marine  Terminai  CoqmratioB 

Mic  west  Machinwy  Mows,  inc. 

Mot  ile  River  Tenaioal  Company 

Nav  era  Del  Pacifico  QA. 

Nav  era  Lavinel  CA. 

Nav  era  Mercante  CA. 

Nav  era  Neptuno,  S.A.  " 

Naviera  Universal,  S.A.  Hinitine) 

Nav  era  Veoline  CA. 

Nav  eros  Interamexicaiios,  &A. 

Ned  loyd  Lijaen  B.V. 

Nex  >s  Line,  Inc 

NicI  iro  Corporation 

Nisi  ii  Shipping  Corporation 

Norl  ti  Atlantic  Westbound  Freight 

Aj  sociation 
Non  *iem  Shipping  Company 
Oo«  n  Express  Lines,  Inc. 
Ocei  n  Steamship  (Nigeria)  Ltd. 
Ocei  n  Trading  ft  Marine  Terminals  SA. 
OvM  ga  Shipping  (CA),  Inc 
Osb(  irne  Truck  Line,  Inc 
P.T.  S^.oges  Shipping  Co.  Ltd. 
Ptci  ic  Commerce  Line  Inc 
Paci  ic  Europe  Express 
Paci  ic  Great  Lakes  Transport 
Paci  ic  Ocean  Express,  Inc 
Pan  [laribbean  Freight  Consolidalors,  Inc. 
Pari  ;r  Warehouses.  Inc 
Pan  Terminal  Railroad 
Pegs  ius(N.Y.)Inc 
Pier  riaulage.  Inc. 
Pior  aer  Shipping,  Inc. 
Port  "ovington  Grain  Elevator 
Port  31  Galena  Park  Corporation 
Port  iguese  American  Export  Line,  Inc. 
Praii  ie  Maritime  Corporation 
PrJa  jpaJ  Lines,  Ltd. 
Piu(  antial  Lines,  Inc 
Rair  er  Overseas  Movers,  Inc. 
Ram  ar  Corporation 
Rest  :ve  Elevator  Corporation 
Roki  chu  Marine  Corporation     :. 
Ryd«  r/Pie  Nationwide  Inc. 
S.T.I ;.  Inc. 

Sale  n  Marine  Terminal  Corporation 
Salt  .Ake  Container  Freight  Station 
Sava  mah  Sound  Maritime  Company  Limited 
Scan  dioavia  Baltic  U^  North  Atlantic 
Fr  light  Conference 


Sea  Terminab  inc. 

Sea-Alaska  Terminal,  Inc 

Sea-Barge,  Inc 

Seaboard  Caribe  Ltd. 

Seaport  of  Chicago 

Sentry  Household  Shippii^  Inc 

Sesko  Marine  Trailers.  Inc 

Seth  Shipping  Corp. 

Shawneetown,  Illinois,  Port  of 

Societe  Ivoirienne  De  Transport  Maritime 

(SITRAM) 
Societe  Navale  Et  Commerciak  Dehnas- 

Vieljeux  and  America-Africa  Europe  Line 

GMBH,  Joint  Service 
South  and  East  Africa/USA  Confnence 
South  River  Terminal  Company 
Southern  Freight  Tariff  Bureau 
Southern  Oceans  Containar  Line  Limited 
Southwest  Forest  Industries 
Southwestern  Freight  Bureau.  A^nt 
St  Joe  Stevedoring  Company 
St.  Lucie  Tominal  Company,  Inc 
Staten  Island  Operating,  inc. 
Stockton  Elevators 
Stolt  Terminals  (Chicago)  Inc 
Strachan  Shipping  Company 
Sunshine  Express  Line.  Inc. 
Sunshine  Express,  Inc. 
Superior  Assembly  ft  Distribution  Center. 

Inc. 
Surinam  Navigation  Co. 
SWF  Gulf  Coast,  Inc 
Sylvan  Shipping  Company.  Inc. 
Tampa  Bay  Shipping  Ltd. 
Tangi  Trans-Port,  Inc. 
Tecomar,  S.A. 
Thames  Shipping,  Ltd. 
TTiriftcargo  Florida,  Inc 
Tientsin  Marine  Shipping  Company 
Top  Freight  Systems,  Inc 
Traffic  Executive  Assoc — Eastern  Railroads 
Trailer  Marine  Transport  Corporation 
Trans  Caribbean  Terminal  Co. 
Trans  Pacific  Freight  Conference  of  Hong 

Kong 
Trans-Atlantic  American  Flag  Liner 

Operators 
Transocean  Marine,  Inc. 
Tri-Seas  Marine  Terminal,  Inc. 
US.  AtlanticHtaly,  France  ft  Spain  Freight 

Conference 
United  States/Colombia  Conferem» 
Unico  Shipping  Company 
United  Arab  Shipping  Company  (S.AG.) 
United  Grain  Qxporalion 
Universal  Alco  Ltd. 
Universal  Shipping  Terminal,  Inc 
V.I.  Ferries  Incorporated 
Vencaribe  CA. 

Venezuela  Transport  Line.  Incorporated 
Victoria  Shipping  Line,  Inc. 
Volkswagen  of  America,  Inc 
Westlake  Harbw  Terminals,  Inc. 
Westvaco  Corporation 
Wol^ang  jobmann  GMBH 
Y  n  Shipping  Company  Limited 
Zim  Isrcal  Navigation  Co.,  Ltd. 

IFR  Doc.  94-25438  Filed  10-13^94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

The  New  Prosperity  Banking 
CoiporatkM,  et  ai.;  Formations  of; 
Acqu(sitioR8  by;  and  Mergers  of  Banl( 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(1 9.  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  vieirs  in  writing  to  the 
Reserve  Bank  or  to  the  ofGces  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  bearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  7, 1994. 

A.  Fedeial  Keeerve  Bank  of  AtlanU 
(Zane  R.  Keliey.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1 .  The  New  Prxtsperity  Banking 
Corporation,  SL  Augustine,  Florida;  to 
become  a  bank  holding  company  by 
acquiring  W  percent  of  the  voting  shares 
of  Prospnity  Banking  Company.  St. 
Augustine.  Fkxida,  and  ther^y 
indirectly  acquire  Prosperity  Bank  of  St. 
Augustine.  SL  Augustine,  Florida. 

2.  TB»C Bancshares,  Inc.;  Columbus, 
Georgia;  to  acquire  an  additional  7.04 
percent  (Car  a  total  of  13.47  percent)  of 
the  voting  shares  of  Synovus  Financial 
Corp..  Coltunbus.  Georgia:  and  thereby 
indirectly  acquire  Columbus  Bank  and 
Trust  Company.  Coltunbus,  (Georgia; 
Commercial  Bank.  Thomasville, 
Georgia;  Conmiercial  Bank  and  Trust 
Co.  of  Troup  County,  LaGrange,  Georgia; 
Security  Bank  and  Trust  Co.,  Albany, 
Georgia;  Sumter  Bank  and  Trust 
Company,  Americus,  Georgia;  The 
Coastal  Bank  of  Georgia,  Brunswick. 
Georgia;  First  SUte  Bank  and  Trust  Co., 
Valdosta,  Georgia;  Bank  of  Hazlehxu^t, 
Hazlefaurtt,  Georgia;  Citizens  Bank  and 
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Trust  Co.  of  West  Georgia,  Carrolton, 
Georgia;  Cchutta  Banking  Company, 
Chatsworth,  Georgia;  Bank  of  Coweta, 
Newnan,  Georgia;  First  Community 
Bank  of  Tifton,  Tifton,  Georgia;  The 
National  Bank  of  Walton  County. 
Monroe,  Georgia;  CB&T  Bank  of  Middle 
Georgia.  Warner  Robins,  Georgia;  Sea 
Island  Bank,  Sfatesboro,  Georgia; 
Citizens  First  Bank,  Rome,  Georgia;  The 
Citizens  Bank  of  Cochran,  Cochran, 
Georgia;  The  CiUzens  Bank,  Fort  Valley, 
Georgia;  Athens  First  Bank  and  Trust 
Co..  Ath«is,  Georgia;  Peach  tree  National 
Bank,  Peachtree  City,  Georgia;  Bank  of 
Pensacola,  Pensacola,  Florida;  The 
CJuincy  State  Bank,  Quincy,  Florida; 
The  Tallahassee  State  Bank, 
Tallahassee,  Florida;  Vanguard  Bank 
and  Trtist  Company,  Valparaiso, 
Florida;  First  Coast  0)mmimity  Bank, 
Femandina  Beach,  Florida;  First 
Commercial  Bank,  Birmingham, 
Alabama;  First  Conunercial  Bank  of 
Huntsville,  Huntsville,  Alabama;  First 
National  Bank  of  Jasper,  Jasper, 
Alabama;  Sterling  Bank,  Montgomery, 
Alabama;  Fort  Rucker  National  Bank, 
Fort  Rucker,  Alabama;  The  Bank  of 
Tuscaloosa.  Tuscaloosa.  Alabama;  and 
CB&T  Bank  of  RusseU  County,  Phoenix 
City,  Alabama. 

B.  Federal  Keserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missotiri  64198: 

1 .  HF  Limited  Partnership,  Marshall. 
Missouri;  to  become  a  bank  holding 
company  by  acqiuring  49.85  percent  of 
the  voting  shares  of  Wood  &  Huston 
Bancoiporation.  Inc.  Marshall, 
Missouri;  and  thereby  indirectly  acquire 
South  East  Missouri  Bank,  Cape 
Girardeau,  Missouri:  Missoiiri  Southern 
Bank,  West  Plains,  Missouri;  and  Wood 
and  Huston  Bank.  Marshall,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  7, 1994. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-25444  Filed  10-13-94;  8:45  am] 
BtLUNG  CODE  e(*^-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tlie  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearanca 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  FY  1995  Social  Security  Client 
Satisfaction  Survey — 0990-0171 — 
Extension — Tlw  survey  of  Social 
Security  clients  vk-ill  provide  both 
Congress  and  the  OIG  with  oversight 
information  on  SSA  jwrfonnance  and 
Vkrill  provide  SSA  with  data  needed  to 
comply  writh  the  Chief  Financial 
Officers  Act  and  Executive  Order  12862. 
Respondents:  Individuals  or 
households:  Number  of  Respondents: 
975;  Frequency  of  Response:  one  time; 
Average  Burden  per  Response;  25 
minutes;  Estimated  Anniial  Burden:  224 
hoiu^. 

2.  Uniform  Relocation  and  Real 
Property  Acquisition  Under  Federal  and 
Federally-assisted  Programs  (45  CFR 
Part  15  and  49  CFR  Part  24)--0990- 
0150— Extension— HHS  has  adopted 
standard  government-wide  regulations 
on  acquisition  of  real  property  and 
relocation  of  persons  thereby  displaced. 
Federal  agencies  and  State  and  local 
governments  must  maintain  records  of 
their  displacement  activities  sufficient 
to  demonstrate  compliance  with  those 
regulations.  Agencies  may  be  required 
to  file  reports  every  three  years  (or  more 
often  with  good  cause)  to  permit  Federal 
verification  of  compliance. 
Respondents:  State  or  local 
goverrunents;  Aimual  Number  of 
Respondents:  one;  Frequency  of 
Response:  once;  Burden  per  Response: 
one  hour;  Total  Aimuai  Burden:  one 
hour. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-1053.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building. 
Room  3208,  Washington,  DC  20503. 

Dated:  October  5. 1994. 
Dennis  P.  WiUiaau. 
Deputy  Assistant  Secretary,  Budget. 
!FR  Doc.  94-25S44  Filed  10-13-94: 8:45  am) 
BUJ.ING  CODE  4150-04-M 


Administration  for  Cttildren  and 
Families 

Meeting  of  the  US.  Advisory  Board  on 
Child  Abuse  and  Neglect 

AGENCY:  Administration  for  Children 
and  Families,  DHHS. 
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ACnON:  Notice  of  meeting. 


SUMMARY:  The  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect  will  hold  a 
meeting  in  the  Old  Georgetown  Room  at 
the  Hyatt  Regency  Hotel.  One  Bethesda 
Metro  Center,  Bethesda,  Maryland, 
20814,  from  9.00  a.m.,  Wednesday. 
October  26,  through  2:30  p.m.,  Friday, 
October  28, 1994. 

This  meeting  is  open  to  the  public.  If 
a  sign  language  interpreter  is  needed, 
you  may  contact  David  Siegel  at  (202) 
401-9215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Gosdeck,  Special  Projects 
Specialist,  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect.  Room  303-D, 
Humphrey  Building,  Washington,  D.C. 
20201.(202)690-8604. 
SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  the  Advisory  Board  will 
discuss  the  content  of  the  Board's  1994 
report  on  child  maltreatment-related 
fatalities;  a  Board  report  on  cultural 
diversity;  the  reauthorization  of  the 
Child  Abuse  Prevention  and  Treatment 
Act;  and  future  Board  endeavors. 

Dated:  October  4, 1994. 
Preston  Bruce, 

Executive  Director,  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect. 
IFR  Doc.  94-25410  Filed  10-13-94:  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  94N-0357] 

Surveillance  System  (or  Antimicrobial 
Resistance;  Public  Hearing 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  hearing;  request 

for  comments. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  hearing  regarding  approaches  to 
surveillance  for  the  development  of 
bacterial  resistance  to  human  and 
animal  antimicrobial  drugs.  The 
purpose  of  the  hearing  is  to  solicit 
information  from,  and  the  views  of, 
interested  persons,  including  scientists, 
professional  groups,  and  consumers,  on 
the  issues  and  concerns  relating  to 
approaches  for  regulatory  purposes  to 
surveillance  for  the  development  of 
bacterial  resistance  to  antibacterial 
agents  used  in  humans  and  in  animals. 
DATES:  The  public  hearing  will  be  held 
on  November  9  and  10, 1994,  from  8:30 
a.m.  to  5  p.m.  Submit  written  notices  of 
participation  and  comments  by 
November  1, 1994.  Written  comments 
will  be  accepted  until  February  1, 1995. 
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ADDRESSES:  The  hearing  will  be  held  at 
iie  Rockville  Civic  Center.  F.  Scott 
Mtzgerald  Theater,  603  Edmonston  Dr.. 
?ockville.  MD.  For  recorded  directions 
o  the  Civic  Center  call  301-309-3007. 
submit  written  notices  of  participation 
md  comments  to  the  Dockets 
(Management  Branch  (HFA-305),  Food 
md  Drug  Administration,  rm.  1-23, 
12420  Parklavra  Dr..  Rockville.  MD 
J0857.  Two  copies  of  any  comments  are 
o  be  submitted,  except  that  individuals 
nay  submit  one  copy.  Comments  are  to 
)e  identified  with  the  docket  number 
bund  in  brackets  in  the  heading  of  this 
iocument.  Transcripts  of  the  hearing 
vill  be  available  for  review  at  the 
Dockets  Management  Branch  (address 
ibove). 

OR  FURTHER  INFORMATION  CONTACT: 
Jrmona  B.  McGoodwin.  Center  for  Drug 
evaluation  and  Research  (HFD-9),  Food 
ind  Drug  Administration,  5600  Fishers 
.ane,  Rockville,  MD  20857,  301-443- 
i455. 

lUPPLEMENTARY  INFORMATION: 

.  Background 

On  May  11  and  12, 1994,  FDA's  Anti- 
nfective  Drugs  Advisory  Committee^ 
nd  the  Veterinary  Medicine  Advisory' 
I  :ommittee  were  jointly  convened  to 
(  iscuss  the  use  of  fluoroquinolone  drug 
iroducts  in  animal  husbandry,  in  terms 
f  both  the  therapeutic  benefits  of  these 
(  rugs  to  animals  and  the  potential  risks 
I  )  humans  with  respect  to  the  use  of 
I  lese  drugs  in  animals,  inducing  further 

I  titimicrobial  resistance  in  human 
lathogens.  One  of  the  recommendations 

<  f  the  joint  advisory  committee  was  for 
nproved  surveillance  for  the 

(  evelopment  of  antimicrobial  resistance 

I I  both  animals  and  humans.  A 

<  ooperative  surveillance  effort. 

i  ivolving  Government,  academia,  and 
i  idustry,  was  recommended. 

I  [.  Scope  of  The  Hearing 

In  light  of  the  significant  public 
1  ealth  impact  of  inqreasing  bacterial 
I  jsistance  on  the  future  utility  of 
c  ntibacterial  agents  in  animals  and 
1  umans,  FDA  is  soliciting  broad  public 
I  articipation  and  comment  on  how  best 
t  J  implement  an  animal  and  human 
I  acterial  resistance  monitoring  system 
f  )r  regulatory  purposes.  The  agency 
€  ncourages  investigators  with 
i  iformation  relevant  to  bacterial 
r  jsistance  monitoring,  as  well  as  other 
i  iterested  persons,  to  respond  to  this 
I  otice.  Examples  of  issues  that  are  of 
i  iterest  to  the  .agency  include  the 
f  illowing:  (1)  FDA's  role  in  using  data 
f  om  a  surveillance  system  to  regulate 
a  ntibacterial  agents  in  humans  and 
i  nimals  in  order  to  minimize  the 


emergence  of  antibacterial  resistance;  (2) 
the  objectives  of  a  surveillance  system 
for  regulatory  purposes;  (3)  the 
populations  of  animal  and  human 
pathogens  to  be  tested;  (4)  the 
surveillance  information  to  be  collected; 
(5)  whether  current  systems  are 
adequate  to  provide  unbiased,  timely 
information  to  FDA;  and  (6)  funding  and 
maintenance  options  for  a  surveillance 
system  if  current  systems  are  not 
adequate.  FDA  is  actively  seeking  the 
views  of  professional  and  consumer 
groups  regarding  the  impHcations  of  an 
animal  and  human  bacterial  resistance 
monitoring  system  for  regulatory 
purposes  on  their  constituent 
populations. 

ni.  Notice  of  Hearing  Under  21  CFR 
fart  15 

The  Commissioner  of  Food  and  Drugs 
is  announcing  that  the  public  hearing 
will  be  held  in  accordance  with  part  15 
(21  CFR  part  15).  The  presiding  officer 
will  be  the  Commissioner  of  Food  and 
Drugs  or  his  designee.  The  presiding 
officer  will  be  accompanied  by  a  panel 
of  Public  Health  Service  employees  with 
the  relevant  expertise. 

Persons  who  wish  to  participate  in  the 
part  15  hearing  must  file  a  notice  of 
participation  with  the  Dockets 
Management  Branch  (address  above)  by 
November  1. 1994.  To  ensure  timely 
handling,  any  outer  envelope  should  be 
clearly  marked  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
document  and  the  statement 
"Surveillance  System  for  Antimicrobial 
Resistance  Hearing."  Groups  should 
subriiit  two  copies.  The  notice  of 
participation  should  contain  the 
person's  name,  address,  telephone 
number,  affiliation  if  any,  brief 
siunmary  of  the  presentation,  and 
approximate  amount  of  time  requested 
for  the  presentation.  The  agency  asks 
that  interested  persons  and  groups 
having  similar  interests  consolidate 
their  comments  and  present  them 
through  a  single  representative.  FDA 
will  allocate  the  time  available  for  the 
hearing  among  the  persons  who  file 
notices  of  participation  as  described 
above.  If  time  permits.  FDA  may  allow 
interested  persons  attending  the  hearing 
who  did  not  submit  a  written  notice  of 
participation,  in  advance,  to  make  an 
oral  presentation  at  the  conclusion  of 
the  hearing. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  FDA  will  sdiedule  each 
appearance  and  notify  each  participant 
by  telephone  of  the  time  allotted  to  the 
person  and  the  approximate  time  the 
person's  oral  presentation  is  scheduled 
to  begin.  The  hearing  schedule  will  be 


available  at  the  hearing.  After  the 
hearing,  it  will  be  placed  on  file  in  the 
Dockets  Management  Branch  under  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

Under  §  15.30  the  hearing  is  informal, 
and  the  rules  of  evidence  do  not  apply. 
No  participant  may  interrupt  the 
presentation  of  another  participant. 
Only  the  presiding  officer  and  panel 
members  may  question  any  person 
during  or  at  the  conclusion  of  their 
presentation. 

Pubhc  hearings,  including  hearings 
under  part  15,  are  subject  to  FDA's 
guideline  (21  CFR  part  10,  Subpart  C) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings. 
Under  §  10.205.  representatives  of  the 
electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants.  The  hearing  will  be 
transcribed  as  stipulated  in  §  15.30(b). 
Orders  for  copies  of  the  transcript  can 
be  placed  at  the  meeting  or  through  the 
Dockets  Management  Branch  (address 
above). 

Any  handicapped  persons  requiring 
special  accommodations  in  order  to 
attend  the  hearing  should  direct  those 
needs  to  the  contact  person  listed  above. 

To  the  extent  that  the  conditions  for 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15,  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in 
§  15.30(h). 

To  permit  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  administrative 
record  of  the  hearing  will  remain  open 
following  the  hearing  imtil  February  1. 
1995.  Persons  who  wish  to  provide 
additional  materials  for  consideration 
should  file  these  materials  with  the 
Dockets  Management  Branch  (address 
above)  by  February  1, 1995. 

Dated:  October  7. 1994. 
WUiiam  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-25443  Filed  10-13-94;  8:45  am] 
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[Docket  No.  »4«yi-0327] 

Hybritech  Inc.;  Premartcet  Approval  of 
Tandem®^  E,  and  ERA  PSA  Assays 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 


approval  of  the  supplemental 
application  by  Hybritech.  Inc.,  San 
Diego.  CA,  for  premarket  approval, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  Tandem®-R, 
E,  and  ERA  PSA  Assays.  After  reviewing 
the  recommendation  of  the  Immimologv 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
August  25, 1994.  of  the  approval  of  the 
supplemental  application. 
DATES:  Petitions  for  administrative 
review  by  November  14, 1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
eHiectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  E.  Maxim.  Center  for  Devices  and 
Radiological  Health  (HFZ-440).  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville.  MD  20850.  301-594- 
1293. 

SUPPI^EKBHTAHY  INFORMATION:  On  June 
29. 1992,  Hybritech  Inc..  San  Diego.  CA 
92196-5006,  submitted  to  CDRH  a 
supplemental  appUcation  for  premarket 
approval  of  Tandem®-R,  E.  and  ERA 
PSA  Assays.  These  devices  were 
originally  approved  for  use  as  an  aid  in 
the  prognosis  and  management  of 
patients  with  prostate  cancer.  The 
supplemental  PMA  application  is  for  a 
modification  of  the  intended  use  for  all 
three  formats  to  read  as  follows:  The 
Tandem®-R  PSA  Immunoradiometric 
Assay.  Tandem®-E  PSA 
Immunoenzymetric  Assay,  or  Tandem  ®- 
ERA  PSA  Immimoenzymetric  Assay, 
•  •  *  is  an  In  V'jtro  device  for  the  quantitative 
measurement  of  prostate-specific  antigen 
(PSA)  in  human  seriim.  This  device  is 
indicated  for  the  measurement  of  serum  PSA 
in  conjunction  with  digital  rectal 
examination  (DRE)  as  an  aid  in  the  detection 
of  prostate  cancer  in  men  aged  50  years  or 
older.  Prostatic  biopsy  is  required  for 
diagnosis  of  cancer.  This  device  is  further 
indicated  for  the  serial  measurement  of  PS.A 
to  aid  in  the  prognosis  and  management  of 
patients  with  prostate  cancer. 

On  June  29, 1993,  the  Immunology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  supplemental 
application.  On  August  25. 1994.  CDRH 
approved  the  supplemental  application 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 


Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  vmtten  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  tmder  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  appUcation.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulaticms  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  adviscry  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
Substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  Alter  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or        , 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  fonn  of  review  to  be  used. 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  November  14, 1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  nith  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  tiiis 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Fridav- 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  imder  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  3. 1994. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 

for  Devices  and  Radiological  Health . 

[PR  Doc.  94-25516  Filed  10-13-94:  8:45  ami 
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[Docket  No.  94M-0339] 

lOLAB  Corp.;  Premarket  Approval  of 
the  Models  LI30U.  U32U.  and  LI41U 
SOFLEX^M  Ultravk>le^Absorbing 
Silicone  Posterior  Chamber  Intraocular 
Lenses 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  lOLAB 
Corp.,  Claremont,  CA,  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  the 
Models  LI30U.  U32U.  and  LI41U 
SOFLEX'TM  ultraviolet-absorbing 
silicone  posterior  chamber  intraocular 
lenses.  After  addressing  the  concerns  of 
the  Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  noUfied  the  applicant, 
by  letter  of  September  2, 1994,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  November  14, 1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  simimary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  Ir23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  L.  Rogers,  Center  for  Devices  and 
Radiological  Health  (HFZ-463),  Food 
and  Drug  Administration.  1390  Piccard 
Dr..  Rockville,  MD  20850.  301-594- 
2053. 

SUPPLEMENTARY  INFORMATION:  On 
October  8, 1991,  lOLAB  Corp.. 
Claremont,  CA  91711,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Models  LI30U.  LI32U, 
and  LI41U  SOFLEX™  ultraviolet- 
absorbing  silicone  posterior  chamber 
intraocular  lenses.  The  devices  are 
intraocular  implants  and  are  indicated 
for  primary  implantation  for  the  visual 
correction  of  aphakia  in  persons  60 
years  of  age  or  older  where  a  cataractous 
lens  has  been  removed  by  extracapsular 
cataract  extraction.  The  lenses  are 
intended  to  be  placed  in  either  the 
ciliary  sulcus  or  capsular  bag. 

On  May  20. 1993,  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
disapproval  of  the  application.  The 
concerns  of  the  panel  have  been 
adequately  addressed  by  lOLAB  Corp. 
in  subsequent  submissions  to  FDA.  On 
September  2, 1994,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 


irom  the  Director  of  the  Office  of  Device 
evaluation,  CDRH. 

A  summary  of  the  safety  and 
iffectiveriess  data  on  which  CDRH 
)ased  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
ibove)  and  is  available  from  that  office 
ipon  written  request.  Requests  should 
)e  identified  with  the  name  of  the 
levice  and  the  docket  number  found  in 
)rackets  in  the  heading  of  this 
locument. 

I  )pportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
:60e{d){3))  authorizes  any  interested 
>erson  to  petition,  under  section  515(g) 
if  the  act  (21  U.S.C.  360e(g)),  for 
1  dministrative  review  of  CDRH's 
(  ecision  to  approve  this  application.  A 
>etitioner  may  request  either  a  formal 
learing  under  part  12  (21  CFR  part  12) 
( if  FDA's  administrative  practices  and 
rocedures  regulations  or  a  review  of 
le  application  and  CDRH's  action  by  an 
i  idependent  advisory  committee  of 
( xperts.  A  petition  is  to  be  in  the  form 
(  fa  petition  for  reconsideration  under 
<  10.33(b)  (21  CFR  10.33(b)).  A 
I  etitioner  shall  identify  the  form  of 
1  Bview  requested  (hearing  or 
i  idependent  advisory  committee)  and 
s  lall  submit  with  the  petition 
s  upporting  data  and  information 
s  lowing  that  there  is  a  genuine  and 
s  ibstantial  issue  of  material  fact  for 
I  ssolution  through  administrative 
I  jview.  After  reviewing  the  petition, 
I  DA  will  decide  whether  to  grant  or 
( eny  the  petition  and  vdll  publish  a 
r  otice  of  its  decision  in  the  Federal 
1  egister.  If  FDA  grants  the  petition,  the 
r  otice  will  state  the  issue  to  be 
r  jviewed,  the  form  of  review  to  be  used, 
t  le  persons  who  may  participate  in  the 
r  !view,  the  time  and  place  where  the 
r  (View  will  occur,  and  other  details. 
Petitioners  may,  at  any  time  on  or 
I  efore  November  14. 1994,  file  with  the 
I  ockets  Management  Branch  (address 
a  30ve)  two  copies  of  each  petition  and 
s  jpporting  data  and  information, 
ii  ientified  with  the  name  of  the  device 
a  id  the  docket  number  found  in 
I  rackets  in  the  heading  of  this 
c  ocument.  Received  petitions  may  be 
s  jen  in  the  office  above  between  9  a.m. 
a  id  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
F  ederal  Food,  Drug,  and  Cosmetic  Act 
(i  ecs.  515(d),  520(h)  (21  U.S.C.  360e(d), 
3  50j(h)))  and  imder  authority  delegated 
t( )  the  Commissioner  of  Food  and  Drugs 
(:  1  CFR  5.10)  and  redelegated  to  the 
I  irector.  Center  for  Devices  and 
F  adiological  Health  (21  CFR  5.53), 


Dated:  October  3, 1994. 
Joseph  A.  Levitt, 

Depu  ty  Director  for  Regulations  Policy.  Cen  ter 
for  Devices  and  Radiological  Health. 
IFR  Doc.  94-25518  Filed  10-13-94;  8:45  am) 
BtLUNG  CODE  4160-01-F 


Advisory  Committee  Meeting; 
Amendment  of  Notice;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  September  1, 1994  (59  FR 
45294),  that  announced  an  amendment 
to  a  notice  of  meeting  of  the  Antiviral 
Drugs  Advisory  Committee,  scheduled 
for  September  12  and  13, 1994.  The 
document  was  published  with  an  error 
in  the  signer's  title.  This  document 
corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2994. 
In  the  FR  Doc.  94-21654,  appearing 
on  page  45294  in  the  Federal  Register 
of  Thursday,  September  1, 1994,  in  the 
second  column,  at  the  end  of  the 
document,  the  title  "Interim  Deputy 
Commissioner  for  Policy"  is  corrected  to 
read  "Interim  Deputy  Commissioner  for 
Operations". 

Dated:  October  5, 1994. 

Lireka  P.  Joseph, 

Acting  Interim  Deputy  Commissioner  for 
Operations. 

IFR  Doc.  94-25397  Filed  10-13-94;  8:45  ami 
BILUNG  CODE  4ieO-01-F 


Temporary  Deferment  of  Activ'ties 
Relating  to  Medical  Device 
Submissions 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  NoUce. 

summary:  The  Food  and  Drug 
Administration  (fDA)  is  announcing 
that  the  Office  of  Device  Evaluation 
(ODE),  Center  for  Devices  and 
Radiological  Health  (CDRH)  will  be 
moving  in  October  1994.  During  the 
period  required  for  relocation  of  files, 
equipment,  and  agency  personnel,  the 
agency  will  not  officially  receive 
premarket  notifications,  premarket 
approval  applications  (PMA's),  or 
investigational  device  exemption  (IDE) 
applications,  and  the  agency's  review  of 
pending  submissions  will  be  delayed. 


The  statutory  review  period  on  pending 
submissions  will  be  suspended  during 
this  period  needed  for  relocation  of 
ODE.  ODE  wdll  renew  work  on  and  will 
officially  receive  submissions  after  the 
relocation  is  completed.  FDA  estimates 
that  the  deferment  period  will  be  7 
calendar  days,  but  it  may  be  up  to  14 
days,  depending  on  the  circumstances 
of  the  move  and  the  timing  of  the 
particular  submission.  Following  the 
move,  FDA  will  publish  a  notice  in  the 
Federal  Register  providing  the  new 
address  for  submissions  and  identifying 
the  exact  period  during  which  action  on 
new  and  existing  submissions  was 
temporarily  deferred. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  2098  Caither 
Rd.,  Rockville,  MD  20850,  301-594- 
4765,  extension  157. 
SUPPLEMENTARY  INFORMATION:  ODE  is 
responsible  for  many  CDRH  activities 
under  sections  510,  513,  515.  and  520  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360,  360c,  360e. 
and  360j).  These  activities  include: 

1.  Advising  the  Director.  CDRH,  and 
other  FDA  o^cials  on  all  medical 
device  submissions,  such  as  premarket 
notification  submissions  under  section 
510(k)  of  the  act,  device  classifications 
under  section  513  of  the  act.  PMA's  and 
product  development  protocols  (PDP's) 
under  section  515  of  the  act.  and 
clinical  investigations  under  section  520 
of  the  act; 

2.  Determining  substantial 
equivalence  for  premarket  notification 
submissions; 

3.  Planning,  conducting,  and 
coordinating  CDRH  actions  regarding 
PMA's.  PDP's.  and  IDE  approvals, 
denials,  or  withdrawals  of  approval; 

4.  Monitoring  sponsors'  compliance 
with  regulatory  requirements;  and 

5.  Conducting  a  continuing  review, 
surveillance,  and  medical  evaluation  of 
the  labeling,  clinical  experience,  and 
required  reports  submitted  by  sponsors 
holding  approved  applications. 

FDA  is  moving  ODE  and  other  CDRH 
offices  from  their  present  Rockville,  MD 
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location  to  another  facility  in  Rockville, 
MD.  This  move  will  occur  in  October 
,  1994.  Because  the  move  affects  ODE's 
Document  Mail  Center  and  most  ODE 
review  staff,  the  office's  capacity  to 
conduct  reviews  of  submissions  will  be 
substantially  reduced  until  the  move  is 
completed.  Therefore,  the  statutory 
review  period  for  new  and  existing 
submissions  affected  by  the  move  will 
be  adjusted  accordingly. 

FDA  anticipates  that  this  period  will 
take  7  calendar  days  but  notes  that  the 
maximum  adjustment  for  any  particular 
submission  may  be  14  days,  depending 
on  the  circumstances  of  the  move  and 
the  timing  of  the  submission.  The 
statutory  review  period  on  submissions 
pending  when  the  move  begins  will  be 
suspended  during  the  relocation  period. 
During  this  period,  FDA  will  continue 
to  accept  mail,  but  will  not  officially  log 
it  in  until  the  relocation  is  completed. 
When  ODE  functions  resume, 
submissions  received  during  and 
immediately  following  the  move  will 
then  be  officially  logged  in,  but  on  a 
staggered  basis  to  preserve  equity  in  the 
order  of  receipt  and  manageability  of  the 
acctimulated  workload.  Statutory  review 
periods  will  begin  when  submissions 
are  officially  logged  in.  ODE  will  of 
course  attempt  to  minimize  the  period 
during  which  regular  procedures  are 
suspended.  Following  the  move,  FDA 
will  publish  a  notice  providing  the  new 
address  for  submissions  and  identifying 
the  exact  period  during  which  action  on 
new  and  existing  submissions  was 
temporarily  deferred. 

Persons  who  may  be  affected  by  this 
temporary  deferment  should  contact 
FDA  with  any  questions  they  may  have 
regarding  ODE'S  move  to  the  Rockville, 
MD  location.  These  persons  should  call 
CDRH 's  Division  of  Small 
Manufacturers  Assistance  at  800-638- 
2041,  or  301-443-6597  (in  MD). 

Dated:  October  7, 1994. 
William  K.  HubtMUtl. 

Interim  Deputy  Commissioner  for  Policy. 
[PR  Doc.  94-25517  Filed  10-13-94:  8:45  am] 

BILUNG  COD6  4160-01-F 


Health  Care  Financing  Administration 

Pulriic  Information  Collection 
Requirements  Submitted  to  the  Office  ' 
of  Management  and  Budget  (OMB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration,  HHS.  The  Health  Care 
Financing  Administration  (HCFA). 
Department  of  Health  and  Human 
Services  (HHS).  has  submitted  to  OMB 
the  following  for  expedited  review  in 
compliance  with  the  Paperwork 
Reduction  Act  (Pub.  L.  96-511). 

1.  T>7Jeo/i?eguesf;  Revision;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Medical  Evidence  Report  - 
Medicare  Entitlement  and/or  Patient 
Registration;  Form  No.:  HCFA-2728; 
Use:  This  data  collection  captures  the 
specific  medical  information  required  to 
determine  the  Medicare  eligibilir-.-  of  an 
end  stage  renal  disease  claimant.  It  also 
collects  data  for  research  and  policy 
decisions  on  this  population; 
Frequency:  On  occasion;  Respondents: 
Businesses  or  other  for  profit, 
indi\'iduals  or  households,  small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  60,000;  Average 
Hours  Per  Response:  .42;  Total 
Estimated  Burden  Hours:  25,200. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  vdthin  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  Room  3001. 
.  Washington.  D.C.  20503. 

Dated :  October  6 , 1 994 . 

Kathleen  Larson, 

Acting  Director,  Management  Planning  and 
Analysis  Staff.  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

BILLING  CODE  4120-03-P 
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UJ.  Dcpvnnori  of  Hejlih  A  Humui  Services 
Hc«]ih  Care  Fbumcing  Adminisiruiofi 

END  STAGE  ilENAL  DISEASE  MEDICAL  EVIDENCE  REPORT 
MEDICARE  Er  TITLEMENT  AND/OR  PATIENT  REGISTRATION 


FORM  APPROVED 
OMBNO. 


A.  Coaptete  For  flTISIU)  ParieaU 


1.  Name  (Last.  First.  Middle  Initial) 


4.  FuU  Addicss  OndDde  City,  Stale,  «id  Zip) 


9.  Race  (C3ieck  oae  bai  only) 

a  While 

a  Black 

O  American  Indian/Alasfcan  Native 

O  Asian 

O  PKifk  blander 

a  Mid-Easi/Arabian 

O  Indian  sub-Cominen 

□  Giber  or  Muldracial 

O  Unknown 

12.  Primao'  Cause  of  Renal  Failuie 
(Use  code  from  back  of  foiin) 


inches 


a  a.  Congestive  heart  faihirc 

O  b.  Ischemic  bean  diseate.  CAD* 

O  c  Myocardial  infarctian 

□  d.  Cardiac  arrest 

a  e.  Cardiac  dynhythmia 

CD  f.  Pericarditis 

O  (.  CerebrovaKiiIar  disease,  CV A.  TIA* 

O  K.  Fcriphenl  vascular  disease* 

CD  L  History  of  hypenenaian 

a  i.  Diabeiet  (primary  or  congjbuiiwg) 


2.  Health  hsuranoe  Claim  Numba~ 


S.  Rione  Number 


JL_ L 


lO.Medi  a] Coverage 

(Otet  I  al  yui  apf)(y) 
a  a.  Ml  dicwe 
O  b.M(d>caid 

□  C.DVA 

□  d.  Er  ployer  Gro;^ 

leal  ih  Insurance 
O  c.  Ot  cr  Medica] 
i  isurance 

□  f  ■  No  le 
13.  Height 


OR     centimeien 


7.  Sex 


OMak 


n  Female 


3.  Social  Securily  Number 


6.  [>aieofBinh(MM/D(VYYyY) 


1 1 .  b  Patient  Applying  for  ESRD  Medicare  Coverage?  a   Yes 
If  Yes.  enter  address  of  locial  security  office 


8.  Eihniciiy 
tH  Hispanic  Mexican 
□  Hispanic  Other   □  Non-Hispanic 

No~" 


U.DryWeijhr 
po«mds     OR 


kilogTams 


16.  Cb-Morbid  Conditions  (Check  ALL  Ihaj  appi  ,- currently  or  during  last  10years.)»S«  insiniciions 


□ 

a 
a 
a 
a 
a 
□ 
a 
□ 


k.    Diabetes,  cmenily  en  insulin 

L    Chfoiuc  ubsuutijve  puhnonary  disease 

m.  Tobacco  use  (current  smoker) 

n    Mahgnani  neoplasm.  Cancer 

Akxihol  dependence 

Drug  dqiendence* 

KIV  positive  status  O  Can't  disclose 

AIDS  O  Can't  disclose 

Inability  to  ambulate 

Inability  to  transfer 


18.  UboratoryValiiesPiwr  to FimDialysisTniatnMitt  or  Transplant  'See  Insinictiora 

'  Latiwaiory  Test 


13.  Eniploymenl  Sutus 

(6  mos  prior  and  current  status) 
Prior     Cuneni 
CD        D   Unemployed 

□  □  Emptoyed  Full  Time 
D  O  Employod  Pan  Tune 
O       (=)  Homemaker 

□  □  Retired  due  to  Age/Preference 
O       O  Retired  (DisabUity) 

i=l       O  Medical  Leave  of  Absence 
O       O  Studou 


1 7.  Was  pie-dialysis/vansplant  EPO 
a<hniiiistered? 


D  Yes  a  No 


Laboratory  Test 


■■  Hematocrit  (%) 


b^  Hemoglobin  (g/W)* 
c.  Serum  Albumin  (g/dl) 


Vahie 


d.  Serum  Albumm  Lower  Limit  (g/dl) 

B.  complete  ror  ah  ESRlTPaiieBts  In  Dialysis  Treatmept 

19.  Name  of  Provider  


i2.  Primary  Type  of  Dialysis  I  23.  Dsie 

□    Hemodialyns       □  CCPD  Began 

n    M)  ^ 

D   CAPO  □  OihB 

C.  Compleie  tot  All  KidneyTrawplaBt  P 
ZTDaie  oi  1  ransplant  (MM/DD/YY)         ^"58 


Re  ;ular  Dialysis" 
( "tM/DD/YY) 


Dale  paucni  was  adnutied  as  ah  mpaUeiT" 
to  a  hospit^  in  preparation  for.  oi 
anticipation  of,  a  kidney  !r«Rspla,nt  prior 
to  the  date  of  acttial  transplanution 
33.  Cuneni3utus  of  TrinsplanT         *    ~ 

U    Functioning      D  NonfunciHwm^ 
Form  HCFA-2728-U4  (7-19-94) 


ittents 

iiinc  of  Tiansplani  HtKpita} 


Stcr  Date     3] .  Name  of  Pieparallonirospiul ' 


bate 


e.  Scnim  Creatinine  (mg/idl) 


f.  Creatinine  Clearance  (mlAnin)* 


g.  BUN  (mg/dl)* 


b.  Urea  Clearance  (ml/min)* 


Value 


Date 


20.  Medicare  hovider  Number 


24.  Date  Patient  Started  ^ 
Current  Facility  (MM/DIVYY) 


21.  Primary  Dialysis  Setting 
O  Hospital  Inpaiieni      D  Home 
,    □  Dialysis  Facility/Center 
23.  Date  Dialysis 


Stopped  (MM/DD/YY) 


26.  Date  of  Death 
(MM/DD/YY) 


j  i9.  Medicare  Provide?  Numhcr 
for  Item  28 


10 
(V.NtoD/YY) 


3^  rNbnfiiii 


AsicuonutK.  Date  of 
lemm  To  Regular  Dialysis 


32.  Medicare  Pro\iJcr'Numbc] 
for  Item  3] 


I    35.CuiTeni1KaIysrsTreatino)t?!te 
I     p  Hospital  Irpaucm        D  Home 
U  Dialysis  Facihiy/Center 
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V.  complete  For  All  KSKU  Self-bhlysis  TraifiiigT%ticiits  <Medk«re  AppliciiiteX?nIyT 


36.  Name  of  Training  Provider 


38.  Date  Training  Began  (MM/DD/YY) 


37.  Medicare  Provider  Number  of  Training  Provider 


40.  This  Patient  is  Expected  to  Complete  (or  has  completed)  Training 
and  Will  Self-dialyze  on  a  Regular  Basis. 


39.  Type  of  Training 

D   Hemodialysis  I    1    IPD 


n     Yes 


□    No 


n   CAPD 


41 .  Date  When  Patient  Completed,  or  is  Expected  to  Complete. 
Training  (MM/DD/YY) 


n  CCPD 


I  certify  that  Uae  above  self-dialysis  training  infonnatioB  is  correct  and  is  based  on  consideration  of  all  pertinent  mediEai: 


psychological,  and  sodotegical  factors  as  reflected  in  records  kept  by  this  training  facflity. 

42.  Printed  Name  and  Signature  of  Physician  personally  familiar  with  the  patients  training 


E.  Physician  Identification 


43.  UPDM  of  Physician  in  Item  42 


44.  Attending  Physician  (Print) 


45.  Physician's  Phone  No. 


PHYSICIAN  Al'I'tlS'lATlON 


46.  UHN  of  Physician  in  Item  44 


i  certify,  under  penalty  of  perjury,  that  the  infotmation  on  this  form  is  correct  to  the  best  of  my  knowledge  and  belief.  Based 
on  diagnostic  tests  and  Uboratory  findings,  I  further  certify  that  this  patient  has  reached  the  stage  of  renal  impairment  that 
appears  ureversible  and  permanent  and  requires  a  regular  course  of  dialysis  or  kidney  transplant  to  mainuia  life.  I  under- 
stand that  this  information  is  intended  for  use  in  establishing  the  patient's  entitlement  to  Medicare  benefits  and  that  any 
falsification,  misrepresenUtion,  or  concealment  of  essential  information  may  subject  me  to  fine,  imprisonment,  civil  penalty,  or 
other  civil  sanctions  under  applicable  Federal  laws. 
47.  Attending  Phy^clan's  Signature  of  Attesutlon  (Same  as  Item  44.)  ~~~ 


49 .  Remarics 


48.DaU(MM'DDrY) 


F.  Obtain  Signature  From  Patient  ~ ' 

I  hereby  authorize  any  physician,  hospiul,  agency,  or  other  organiation  to  disclose  any  medical  records  or  other  information 
about  my  medical  condition  to  the  Department  of  Health  and  Human  Services  for  purposes  of  reviewing  my  applicatioa  for 
Medicare  entiUement  under  the  Social  Security  Act  and/or  for  scientific  research. 

50.  Signaoire  of  Patient  (Signaiure  by  maA  must  be  witnessed!  ~~ 


51.  Date  (MM/DD/YY) 


Ci.  Privacy  Act  Statement 

The  collection  of  this  information  is  amhonzed  by  Section  226A  of  the  Social  Security  Act  The  •inTonnation  provided  will  be  used  lo  tkierminc  if 
fl  ^2*'*l?'  «  "'"Jed  "o  Medicare  under  the  End  Stage  Rerul  Disea.v:  proviswns  of  the  law.  The  information  wiU  be  maaitamed  in  system  No.  09- 
.~r^i  ^*'        *^  Disease  Program  Management  and  Medical  Information  System  (ESRD  RMMIS)".  published  in  tfie  Privacy  Act  bsuance 

1991  Compilation.  Vol.  1.  pages  436-437.  Decemba  31, 1991  or  as  updated  and  republished. 

Collection  of  your  Social  Security  number  is  authorized  by  Executive  Order  9397.  Furnishing  the  information  on  this  form  is  volunury.  but  failure 
to  do  so  may  result  in  denial  of  Medicare  benefits. 

InfoTTnation  from  the  ESRD  PMMIS  may  be  given  to  a  congressional  ofTice  in  response  to  an  inquiry  from  the  congressional  office  made  at  the 
request  of  the  individual;  an  individual  or  organiiation  for  a  research,  demonstration,  evaluation,  or  qiidemiologic  project  related  to  the  prevention  of 
disease  or  diiability.  or  the  restoration  or  mamienance  of  health.  Additional  disclosures  may  be  found  in  the  Fed£ral  Register  notice  cited  above 

You  should  be  aware  that  P.L  100-503.  the  Computer  Matching  and  Privacy  Protection  Act  of  1988.  permits  the  government  u>  verify  information 

by  way  ofcwnputer  matches. 

H.  For  ESRD  Network  Use  Only  in  Cases  Referred  to  ESRb  Medical  fteview  fcoard    


52.  Network  Confirmed  as  ESRD 
□     Yes  □    No 


53.  Authorized  Signature 


54.  Date  (MM/DD/YY) 


55.  Network  Number 


Form  HCFA-2728-U4  (7-19-94) 
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LIST  OF  PRI^  ARY  CAUSES  OF  END  STAGE  RENAL  DISEASE 

Item  12.  Primary  Cause  of  Renal  FaUurc  shou  d  be  completed  by  the  attending  physician  from  the  list  below.  Enter  the  ICD-9-CM 
code  plus  the  letter  code  to  incidate^he  prima  y  cause  of  end  stage  renal  disease.  If  there  are  several  probable  causes  of  renal  failure 
choose  one  as  primary.  ^^  ■««•»;, 


ICD-9  LTR  NARRATIVE 


DIABETES 


25000 
25001 


A 
A 


Typcn.  •dult-onsei  lypc  or  unspotified  type  diabetes 

diabetes 


Type  I.  juvenile  type,  keiosis  proni 
GLOMERULONEPHRITIS 


5829  A  Glomerulonephriiis  (GN)  (hisioiog  ically  not 

extmined) 

5821  A  Focal  glomerulosclerosis,  focal  scl^osing  GN 

5831  A  Membranous  nephropathy 
^832  A  Memfaranoprolifentive  GN  type  1 ,  difTuse  MPGN 

5832  C  Dense  deposit  disease,  MPGN  type  2 
58381  B  IgA  nephropathy,  Berger's  disease 

(proven  by  iramunonuoiescence) 

58381  C  IgM  nephropathy  (proven  by  iiran  tnofluofcsccnce) 

5804  B  Rapidly  progressive  GN 

5834  C  Gocxlpasnire's  Syndrome 

5800  C  Post  infectious  GN,  SBE 

5820  A  Other  proliferative  GN 


ICD-9    LTR    NARRATIVE 

HYPERTENSION/LARGE  VESSEL  DISEASE 

4(J39      D      Renal  disease  due  to  hypenension 

(no  primary  renal  disease) 
4401      A      Renal  artery  stenosis 
59381     B      Renal  artery  occlusion 
59381     E      CholestcTOJ  emboli,  renal  emboli 

CYSTiOHEREDlTARY/CONGENITAL  DISEASES 


SECONDARY  GNA'ASCULITIS 


Lupus  erythematosus,  (SLE  nephri 

Henoch-Schonlein  syndrome 

Scleroderma 

Hemolytic  uremic  syndrome 

Polyarteritis 

Wegener's  granulomatosis 

Nephropathy  due  to  heroin  abuse 

Vasculitis  and  its  derivatixrs 

SeoHKiary  GN,  other 


7100 

E 

2870 

A 

7101 

B 

2831 

A 

4460 

C 

4464 

B 

5839 

C 

4462 

A 

5839 

B 

ai  d  rdaicd  drugs 


INTERSTITIAL NEPHRITIS/PYELONEP  IRinS 


9659 

5830 

9849 

5909 

27410 

5920 

5996 

5900 

58389     B 

58089     A 

5929      B 

2734'     A 


Analgesic  abuse 

Radiation  nephritis 

Lead  nephropathy 

Nephropathy  caused  by  other  agent 

Gouty  nephropathy 

Ncphro.'iihiasis 

Acquired  obstructive  uropathy 

Chronic  pyelonephiitis,  reflux  ncpl^opaihy 

Chronic  interstitial  nephritis 

Acute  interstitial  nephritis 

Uroli'iiiasis 

Nq)hrocalcinosis 


UMI 


s) 


75313 

75314 

75316 

7595 

7598 

2700 

2718 

2727 

7533 

5839 

7532 

7530 

7567 

7598 


A 
A 
A 
A 
A 
A 
B 
A 
A 
D 
A 
B 
A 
B 


Polycystic  kidneys,  adult  type  (donanant) 

Polycystic,  infantile  (recessive) 

Medullary  cystic  disease,  including  nq>hronophthisis 

Tuberous  sclerosis 

Hereditary  nephritis.  Alport's  syndrome 

Cystinosis 

Primary  oxalosis 

Fabry's  disease 

Congenital  nephrotic  syndrome 

Drash  syndrome,  mesangial  sclerosis 

Congenital  obstructive  uropathy 

Renal  hypoplasia,  dysplasia,  oligoncphronia 

Prtine  belly  syndrome 

Hereditary/familial  nephropathy 


NEOPLASMS/TUMORS 


1890 

1899 

2230 

2239 

2395 

2395 

20280 

2030 

2030 

2773 

99680 


B 
A 
A 
A 
A 
B 
A 
A 
B 
A 
A 


Renal  timior  (malignant) 

Urinary  tract  tumor  (malignant) 

Renal  tumor  (benign) 

Urinary  tract  tumor  (benign) 

Renal  tumor  (tmspecified) 

Uritwry  tract  tumor  (unspecified) 

Lymphoma  of  kidneys 

Multiple  myeloma 

Light  chain  nephropathy 

Amyloidosis 

Complication  post  bone  marrow  or  other  transplant 


MISCELLANEOUS  CONDITIONS 


28260 

28269 

64620 

0429 

8660 

5724 

5836 

59389 

7999 


A 
A 
A 
A 
A 
A 
A 
A 
A 


Sickle  cell  disease/anemia 

Sickle  cell  trait  and  other  sickle  cell  (HbS/Hb  other) 

Post  partum  renal  failure 

AIDS  nephropathy 

Traumatic  or  surgical  loss  of  kidney(s) 

Hepatorenal  syndrome 

Tubular  necrosis  (no  recovery) 

Other  renal  disorders 

Etiology  uncertain 
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INSTRUCTIONS  FOR  COMPLETION  OF 

END  STAGE  RENAL  DISEASE  MEDICAL  EVIDENCE  REPORT 

MEDICARE  ENTITLEMENT  AND/OR  PATIENT  REGISTRATION 


FOr  wkoB  tiRMrid  tUs  fmm  be  conpletcd 

TU*  fim  SHOULD  NOT  be  OM^tead  far  ftoae  I 

■mie  ^eml  Ulare.  Aoae  mmI  faluR  ii  •  caadiik»  ii  wMeli  kkkiey 

fiactkn  cm  be  expKi^  to  iCBover  aA0  a  sKon  period  of  diaiysi*,  U.. 
several  weeks  or  mooiln. 

This  firni  MUST  K  CM^pleKd  wMrni  4S  deyt  far  ALL  pMioM 
b^iiBiing  Hiy  of  the  UOaimg: 

A.    Forallpaiian  who  initially  receive  aki^KyBaaspiaMinMead  of* 
coune  of  di^yn. 

AH  pai)«Btt  Cor  whMi  a  regular  come  of  dialyw  hat  been  prcKribed 
by  a  pfeysicin  becaun  they  hwre  rcwhad  that  Rage  of  renal  impair- 
neat  that  a  kidaqr  imqiUnt  or  rcfukr  coutK  of  dialysis  is  necessary 
to  maintain  life.  The  fint  date  of  a  regular  course  of  dialysis  is  the 


B 


D. 


_,   ,-  -— -wworlaciliiy.oral 

pMieriL  ThisfamiriMNddbeoem^eiadferaUpMienttiBdtts 

category  even  if  the  patient  diet  wiitiin  (hit  time  period. 

For  benenciarie*  who  have  already  ben  eniiilad  to  E5RD  Madkcm 

Jwjsfi^  "J^ttiose  benefits  were  terminated  because  Iheir  coverage 

nofv>d3  yeas  pott  imsptani  but  now  are  again  ^plying  for 

Medicve  ESRD  beneTits  because  they  remmed  10  dialysis  or  received 
another  kidney  iranq>UnL 

For  beneficianet  who  Hopped  dialysU  for  more  rtun  12  mnMht.  have 
hid  their  Medi wire  ESRD  bcnefitt  lerminaied  md  BOW  rerwued  » 
dialysis  or  meived  a  kidney  tran^lant  These  patients  will  be  le- 
aiplyng  for  Medicve  benefits. 


AD  Item  vmpi  m  foUows: 

Items  IZ  16.47-48: 
Ilan42: 

Items  30  «pd  SI: 


To  be  completed  by  the  attending  physidm.  heKl  Bme.  or  sKial 
involved  in  Uus  patient's  treatment  of  renal  disease 

To  be  oompieted  by  Ae  attending  physician. 

To  be  signed  by  the  attending  physician  or  Uk  pfaysioan  familiar  with  the 
patient's  sdf-care  dialysis  (mnmg. 
To  be  signed  .and  dated  by  the  patienL 


5 

6 

7 
8 


Enter  the  patim's  legal  name  (Last.  fim.midtemtial).  Name 
shottki  aniear  exactly  the  same  as  it  appears  on  patient's  social 
sectBiiy  or  Median  card 

If  the  patient  is  covered  by  Medicare,  enter  his/her  Health  Instance 
Oaim  Number  as  it  iqipears  on  his/her  Medicare  card.  Thisnmber 
cai  be  verified  from  hisAier  Medicare  c«d 

Enter  the  patient's  own  social  security  number.  This  manber  can  be 
vsified  frtim  his/her  social  security  card. 

Enter  the  patient's  mailing  address  (number  atd  soeei  or  post  oSTice 
box  numbei,  city,  state,  and  ZIP  code.) 

Enter  the  patient's  hone  area  code  and  telephone  nutcber. 

Enier  patient's  dale  of  biith  (2 -digit  Month,  Day.  bkJ  4-diint  Year) 
Example  07/2V1930. 

Check  the  appropriate  block  to  identify  aex. 

Chee^  Ae  af^Ripriaie  Uod[  to  idHXify  cdnciiy.  Definitkms  of  the 

basic  ethnicity  caugories  for  Federal  sutistics  are  as  foUows: 

Hi^MBic:  MeilcaB— A  person  of  Mencaionlove  or  origin. 

ngadiessofraee. 

Hi^aic:  Otter— A  person  of  Pueno  Rican.  Cuban.  Ceninl  or 

Sooth  American,  or  oAer  Spanish  calue  or  origin,  legodless  of  race. 
NoD-Hi^nnlc-^A  pcmn  of  cultne  or  origin  not  described 
above,  regardless  of  laoe. 

Check  one  appropriate  block  10  identify  race.  Definitions  of  the  basic 
racial  caiegoties  for  Fednal  statistics  are  as  foUows: 
WlUt — A  penon  having  origins  in  my  of  the  original  whie  penpics 
of  Ewope. 

Black— A  pcrtoo  hiving  origins  in  aty  of  the  \itmck  neM  groups  of 
Afnca. 


10 


Anericaa  Indian/Alaskan  Nattve— A  person  having  origins  at  aty 
of  the  original  peoples  of  North  America,  and  who  nuiniains  culonl 
identirication  throu^  tribal  afTlliation  or  community  recogniitoa. 
^^« — A  poson  having  origins  in  my  of  the  originil  peoples  of  ihe 
Far  East  nd  SoudieaR  Asia.  Exmpici  of  this  area  iaclMde  Omm. 
Jipan  and  Korea. 

Pacific  islander— A  person  hiving  origins  in  any  of  the  peofties  of 
the  Pacific  Islands.  Examples  of  this  irei  include  die  Phihppme 
Islands,  Samoa  and  Hiwiiim  Islands. 

Mid-East'Arabian— A  person  having  origins  in  any  of  die  peopUs  of 
*e  Middle  East  and  NorUiem  Africa.  Examples  ofthis  »e>  indude 
Egypt.  Israel.  Im.  baq.  Sandi  Arabia.  Joidan.  artd  Kowait. 
I"^?*^***^"""**"    ^P"**'''*^^g°^ig°»«w»yofd«e 
peepies  of  the  hdian  Sub-oomincnL  Examples  of  Ms  area  inchide 
India  and  Pakistan. 

Other  or  Maltiracial — A  person  not  havii^  origins  m  «y  of  dK 
above  categories  or  who  is  multinciil. 
UBkao«»— Check  Uiis  bk)ck  if  race  is  imknown. 

Qieck  iB  the  biodcs  that  ^ipty  lo  this  patient's  ancnt  nedical 

insurance  status. 

M«<"f  "re— Psoent  is  currently  entitled  to  Federal  Medicate  benefits. 

Medicaid— Patient  is  cmrouly  reoeiTing  Stale  MadicMd  bcaefks. 

DVA — Paticni  is  receiving  medical  care  from  a  nuiaiwiia  of 

Veterans  Affaifs  facii;ty. 

Eiaploycr  Gnnp  Health  iBSuraBce— Patiem  receives  medical 

bnefits  tlnogh  an  employer  gfoup  health  plan  diat  covers 

n^oyees.  fonner«npioyees,  or  the  families  of  empbyees  or  fanner 

employees. 

Other  Medical  losnrance — Paiieni  is  receiving  medical  beneriis 

under  a  health  inswmce  plan  that  is  not  Medicare.  Medicaid.  Deptn- 

ment of  Veterans  Affairs,  norn  enif^oyer  group  heakh  imwancc 


DISTRIBUTION  OF  COPIES:  " 

'  ^°!r*1  •!* '"'^P"  <•*»'«) '^  »*«s  fonn  »  *e  Social  Security  ofTK*  servicing 

.'  k!^^^  ?^.*^  '^  1"  ^^".  ■*'  >""*"')  of  this  form  to  the  ESRD  Network  Coonlinating  Council 
♦  Retain  the  iast  pan  (green)  m  the  patients  medical  records  file.  ungv-ounci. 

iyiciq»Biatbardenfarihii«otleai(»cfiBfflnaitiopue«tipiaied>o«vewte^ 
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phn.  Examples  ofothernwdical^uranceareptulioad  Retirement 

and  CHAMPUS  beneficiaries. 

None — Patient  has  no  medical  insurance  plan. 


11 


indici  e 


ithoigh 


Gteck  the  appropriate  yes  or  no  block  to  t 
^iplying  for  ESRD  Medicare.  Note:  Even 
alrady  be  entitled  to  general  Medicare  oovera^ 
for  ESRD  Medicare  coverage.  If  answer  is  yea 

the  local  Social  Security  office  (street  address, 
code)  where  patient  will  be  applying  for  beiteHk 


if  patient  is 

a  person  may 
he  should  re-apply 
enter  the  address  of 
I  :ity,  state  and  zip 


12    To  be  completed  by  the  attending  physiciaa 

plus  letter  code  from  back  of  form  to  indicate 
end  stage  renal  disease.  These  are  the  only  acci 
stage  renal  disease. 


Enter  the  ICD-9-CM 
tieprimaiy  cause  of 
:<  Nable  causes  of  end 


13 


Enter  die  patient's  most  recent  recorded  height 
meters  at  time  form  is  being  completed.  If  ente^g 
centimeters,  round  to  the  nearest  centimeter.  Ef  limale 
known  height  for  those  unable  to  be  measured. 
62.   DO  NOT  PUT5'2")  NOTE:  Foranputes 
height  prior  to  amputation. 


n  inches  OR  centi- 
heightin 
or  use  last 
(Exani|de  of  inches  ■ 
patients,  enter 


14 


15 


16 


Enter  the  patient's  most  recent  recorded  dry 
kilograms  at  time  form  is  being  completed.  If 
kilograms,  round  to  the  nearest  kilogram.  NQI^ 
patients,  enter  actual  dry  weight 

Check  the  first  box  to  indicate  employment 
renal  failure  and  the  second  box  to  indicate 
sutus.  Check  only  one  box  for  each  time 

under  6  yean  of  age,  leave  blank. 


we  ght  in  pounds  OR 
e  itering  weight  in 
For  amputee 


staitis  6  months  prior  to 
cun  :nt  employment 
perjod.  If  patient  is 


To  be  completed  by  the  attending  physician 

conditions  that  ^jply. 

'Ischemic  heart  disease  includes  prior 

(CABG).  angioplasty  and  diagnoses  of 

(CAD)/Coronary  Heart  Disease. 
*Ccrebrovasculai  Disease  includes  history  of 

accident  (CVA)  and  transient  ischemic  attack 
'Peripheral  Vascular  Disease  includes  absent 

typical  claudication,  ampuLai' ons  for 

aortic  aneurysm. 
*Drug  dependence  means  dependent  on  illicit  (fugs. 


iTheck  all  co -morbid 


coronaryl  artery  bypass 
corona  y  artery  disease 


SI  oke/cerebrovascular 
TIA). 
pulses,  prior 

,  gangrene  and 


foot] 
vascular  disease, 


17 


If  EPO  (erythropoietin)  was  administered  to  thi 
dialysis  treatments  or  kidney  transplant,  check 
not  administered  to  this  patient  prior  to  dialysis 
transplant,  check  "No". 

NOTE:  For  thase  patients  re-entering  the  Medicare 
benefits  were  terminated,  Items  18a  thru  IRh  should 
-  laboratory  values  within  45  days  of  the  most 


t  recei  it 


diilysi 


18a  Enter  the  hematocrit  value  (%)  and  date  test  wi 
and  date  must  be  within  45  days  prior  to  first 
transplant,  if  hematocrit  value  is  not  available, 
hemoglobin. 

18b  Enter  the  hemoglobin  value  (g/dl)  and  date  test 

and  daie  must  be  within  45  days  prior  to  first  diJysis 
transplant.  Enier  value  if  hematocrit  is  not  avajable. 

18c  Enter  the  serum  albumin  value  (g/dl)  and  date 
value  and  date  must  be  within  45  days  prior  to 
or  transplarit. 

1 8d  Enter  the  lower  limit  of  the  normal  range  for  _  _ 
from  the  laboratory  which  performexf  the  serum 
in  18c. 


patient  prior  to 
Yes".  If  EPO  was - 
treatments  or  kidney 


program  after 

contain  Initial 

ESRD  episode. 


taken.  This  value 
is  treatment  or 
complete  18b. 


was  taken.  This  value 
treatment  or 

tist  was  taken.  This 
irst  dialysis  treatment 


se  um 


albumin  (g/dl) 
albumin  lest  entered 


18e  Enter  die  lerum  creatinine  value  (mg/dl)  and  date  test  was  takea 
This  value  aid  date  must  be  widiin  4S  days  prior  to  first  dialysis 
treatment  or  transplanL  THIS  FIELD  MUST  BE  COMPLETED. 

NOTE:  Except  for  diabetic  and  Hinsplant  patients,  it  has  been  determined 
by  a  cansens\is  panel  that  the  value  of  this  field  should  be  greater  than  or 
equal  to  8.0  for  a  patient  to  receive  renal  replacement  therapy  without 
fimher  justification.  If  tfiis  value  is  less  than  8.0  AND  creatinine 
clearance  is  equal  to  or  greater  than  10.0  this  case  will  be  subject  to  ESRD 
Network  Medical  Review  Board  Review.  In  these  cases,  please  annotate 
in  Remarks  (Item  49)  additional  medical  evidence  to  suppon  renal 
replacement  therapy.  If  there  is  not  enough  room  in  the  remarics  section, 
you  may  attach  an  additional  sheet  of  paper. 

18f  If  value  of  18e.tenim  creatinine  is  <  8.0  mg/dl.  enter  creatinine 
clearance  value  (mlAnin)  and  date  test  was  taken.  This  value  and 
date  must  be  within  45  days  prior  to  first  dialysis  treatment  or 
transplant.  If  these  data  are  not  available,  creatinine  clearance  will  be 
comixited,  therefore  Items  13  and  14  must  be  completed. 

18g  If  value  of  18e.  serum  creatinine  is  <  8.0  mg/dL  enter  BUN  value 
(mg/dl)  and  date  test  was  taken.  This  value  and  date  must  be  within 
45  days  prior  to  the  first  dialysis  treatment  or  transplant 

18h  If  value  of  I8e.  seium  aeatinine  is  <  8.0  mg/dl  and  18f  creatinine 
clearance  is  >  10.0,  enter  the  urea  clearance  value  (mlAnin)  and  date 
test  was  taken.  This  value  and  date  must  be  45  days  prior  to  the  first 
dialysis  treatment  or  transplant  ' 

19  Enter  the  name  of  the  dialysis  provider  where  patieiu  is  currently 
receiving  care  and  who  is  completing  this  form  for  patient 

20  Enter  the  6-digit  Medicare  identification  code  of  the  dialysis  facility 
in  item  19. 

21  If  a  person  is  receiving  a  regular  course  of  dialysis  treatment,  check 
the  appropriate  anticipated  long  term  treatment  setting  at  the  time 
this  form  is  being  completed.  If  a  patient  is  a  resident  of  and 
receives  their  dialysis  in  an  intermediate  care  facility  or  nursing 
home,  check  hom^. 

22  If  the  patient  is,  or  was,  on  regular  dialysis,  check  the  anticipated 
long  tern  primary  type  of  dialysis:  Hemodialysis,  IPD  (Intermittent 
Peritoneal  Dialysis),  CAPD  (Continuous  Ambulatory  Periuneal 

.  Dialysis).  CCPD  (Continuous  Cycle  Peritoneal  Dialysis),  or  Other. 
Check  only  one  block.  NOTE:  Otha  has  been  placed  on  this  form 
to  be  used  only  if  a  new  method  of  dialysis  is  developed  prior  to  the 
renewal  of  this  form  by  Office  of  Managemeiu  and  Budget  in  1997. 

23  Enter  the  date  (month,  day,  year)  that  a  "regular  course  of  dialysis" 
began.  The  beginning  of  the  course  of  dialysis  is  counted  from  the 
beginning  of  regularly  scheduled  dialysis  necessary  for  the  treatment 
of  end  suge  renal  disease  (ESRD)  regardless  of  the  dialyst.*  setting. 
The  date  of  the  first  dialysis  treatment  after  the  physician  ha; 
determined  that  this  patient  has  ESRD  and  has  written  a  prexription 
for  a  "regular  course  of  dialysis"  is  the  "Date  Regular  Dialysis 
Began"  regardless  of  whether  this  prescription  was  implemented  in  a 
hospital  inpatient,  outpatient,  or  home  setting  and  regardless  of  any 
acute  treatments  received  prior  to  the  implementation  of  the 
prescrqition.  « 

NOTE:  For  these  purposes,  end  stage  renal  disease  means  irrevers- 
ible damage  to  a  person's  kidneys  so  severely  alTectlng  hi&/her  ability 
to  remove  or  adjust  bkiod  wastes  that  in  order  to  maintain  life  he  or 
she  must  have  either  a  course  of  dialysb  or  a  kidney  transplant  to 
maintain  life. 

If  re-entering  the  Medicare  program,  enter  beginning  date  of  the  current 
ESRD  episode.  Note  in  Remarks.  Item  49,  that  patient  is  restarting 
dialysis. 
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24  Enter  dale  patient  started  at  current  provider  of  dialysis  services.  In 
cases  where  paiieat  traisfened  to  current  dialysis  pnvida.  this  dae 
wa  be  afer  the  dale  «  iMn  23. 

25  If  a  paiieat  b<^an  a  tqalar  course  of  dialysis,  then  stopped  dialysit 
therapy,  enter  the  tan  dialysis  traaimeia  date.  Eunqiles  of  whai  lUs 
fieM  shouM  be  compleiBd  ai«:  (1 )  dialysis  Slopped  due  «o  mmplaK: 
0)  paiiBM  difri  *aiag  Midicae  3-awnth  qualilyiig  period  (afao 
I— pi...-.  ,  'u.yn^j^ :.._. —  fntnmaanraL 

26 


27 


28 


if  die  paiicm  has  died,  ama  the  dale  of  death.  Ifdaieofdeatti  is 
ramriiamt,  piaaae  alaii— yiiiu  HCFA-2746  ESUD  Death  Naafwa- 
tian  aad  aaaeh  10  ESRD  Nctwoek  copy  of  HCFA-27a. 

Ewler  dw  daw(s)  of  the  patjent's  kidney  transplant(i).  If  re-emeiing 

die  MadieaR  fragnm,  eMcT  ctarcni  irwuplini  date. 


EfflB  the  nane  of  die  hocpital  where  the  patient  reccivad  a  kidhey 
traopfam  on  dw  date  in  hem  27. 

29  Emr  the  6-digii  Medicare  ideniification  code  of  the  hospital  in 
hem  28  «4iae  the  patioit  noeived  a  kidney  tnnipiail  a«  Ihe^ae 
enered  in  Item  27. 

30  Eiua  dale  paticM  was  admined  as  an  inpatient  to  a  hospital  ai 
pwpaaiitiii  toi.  ar  aaticipatioii  of.  ■  kidney  traiiplawt  |aiui  la  die 
daieoftheacnialiraBsplaMatioa  This  includes  hocpiidiaation 
for  tranaplam  workup  in  order  to  ptaoe  the  patieiu  on  a  tranplaat 
wainng  list 

Enter  the  name  of  die  hospital  where  patient  was  adnwied  «  «i 
Bipatient  in  preparation  for,  or  anticipation  of.  a  kidney  tranipteM 
pnor  to  die  dale  of  the  adual  iransplaniation. 

Enio  the  6-digit  Medicare  identification  number  for  hosoiial  in 
ItemSl.  ^^ 


31 


32 


13    Oeck  the  ippigpiiai.  fiwctioiMng  or  aonfiwoioning  Mock. 

34  If  uan^iam  b  iwnfuntiioniiig,  emer  dale  patient  returned  to  a  icgula 
cowae  of  dialysis.  If  paticM  did  not  stop  dialysis  poai  transptaai. 
eaaer  ttanspiaBt  da(^ ' 

35  IfappficaUe,  check  where  patient  is  receiving  dialysis  veattttoit 
RiBowaig  tranqilam  lejeciian.  A  nursing  home  or  skiiied  nursiag 
Eacibiy  is  csRsidend  «  home  seni«. 

Scir-dialysia  Traiaiag  Padcato  (Madkarc  AppMcaats  Oaly) 

Noimally.  Medicare  eniidement  begins  widi  the  third  mondi  after  die 
momh  a  pabeai  begins  aiegultf  come  of  dialysis  veaiment  Tlm3- 
month  quaHfying  period  may  be  waived  if  a  patient  begins  a  telf-dialysis 
training  program  in  a  Medicare  approved  training  fviliiy  and  is  expeoHd 
to  relf-dialyze  after  die  conyleiiun  of  die  training  program.  Pk«e 
eo^ae  iiOBS  3d<<3  if  dK  paiitM  has  emered  into  a  self-dialysis  same 
jHOfma.  Ittois  36^  ORM  be  con^taad  if  die  patient  is  applying  (or  a 
Medicare  waiva  of  dM  i-mmA  ^Mlifyw^  period  for  dialysis  benefits 
based  on  panicipatian  in  a  self-cac  dialysis  ffaining  progran. 

36  EottrdKnoKofihepnwiderfaniriMng  self-care  dialysis 


37    Eattr  da  6^igii  Medicare  ideniificatiaa 
provider  in  Item  36. 


38 


39 


41 


42 


43 


45 


47 

48 

49 


liadie 


Enar  da  dae  self -dialysis  training  began.  (While  it  is  txpeutai  dot 

lUs  dale  will  be  after  the  date  patient  started  a  regulv  come  of 

dialysis,  it  should  not  be  more  than  30  days  prior  K>  da  SMI  of  a 
aegula  course  of  dialysis.) 

Oeefc  da  appaipriate  block  which  deanbes  dK  type  of  adf^ 
dialysis  aaiaitig  die  paiieat  ( 


O^da  appnpriate  Week  as  to  whedier  ortM da physiciai 
carafias  iha  *e patient  is  expected  10  complctt  the  traiRiiv  Micccn. 
fbily  and  self-dialyze  on  a  r^ula  basis. 

Enar  dan  pHiiai  completed  or  is  expected  to  oompleie  adf-diaiyris 


Enter  yimed  name  aid  signage  of  die  attending  physician  or  die 
pkysiciai  faiiliu  with  the  patioit 's  seif-care  dialysis  trairai^. 

Unique  Physician  Uemifkaiian  Number  (UPIN)  of  physidai  ■ 
Item  41  (See  hem  46  for  explanatian  of  UPIN.) 

Eaier  *e  nana  of  die  physician  who  is 
treatroeM  a  da  time  this  f  om  is  compietad 

^odaaea  code  aid  telephone  number  of  die  phyndan  who  is 
'''     the  patient 't  renal  oeaimeni  ai  (he  lane  diis  Cam  is 


'treaal 


Emer  da  physician's  UPIN  Bsigned  by  HCFA. 
A  syaenof  physician  identiriers  k  mandaied  by  Section  9202  of  die 
Cowaalidated  Onnibus  Budget  Reooaciliaion  Act  of  IMS.  h 
raquiras  a  unique  identifier  for  each  physkMR  arho  pRfvita  aervices 
jor  which  Medicare  payment  is  Bade.  An  identifier  is  aaignad  le 
each  physician  regardless  of  his  or  her  practioecanfigwaiiaa.  The 
UPD*  is  esiaMished  in  a  national  Registry  of  Medicare  Physician 
IdeMBicatian  and  Eligibility  Records  (MPIER).  Transamchca 
Oteidmal  Lite  famaanoe  Compaiy  is  the  Regisa^  Carrier  dm 
«i*ii  ihci  and  maintains  da  natkwil  registry  of  physieiau  ttum  kn 
Pan  B  Medicare  payment  iBaddressis:  UPINRc«aay. 
Tansanerica  Occidental  Life.  P.O.  Box  2575.  Los  Ameles.  CA 
90051/1575. 

Tobeagaed  by  da  physiciai  sapervising  die  panem's  UAay 
acamiMi.  Signaweofphysicaa)idcR<iftedinliem44.  A 
aignaove  is  anaoceptable. 

Enter  date  physician  signed  this  form. 

This  tcnurks  section  nay  be  laad  for  any  necessary  comaams  t^ 
eidier  da  physician,  patient  ESRD  Nawok  or  social  securay  field 
ofitoe. 


50    The  patieat's  signature  authorizing  da  releae  of  mCanuiian  to  da 
Depanmcat  of  Health  and  Human  Services  must  be  secured  hea. 
If  da  patient  is  unable  to  sign  da  form,  it  should  be  signed  by  a 
vriaivc  a  pcTxai  assuming  responsibility  for  the  paiicm  or  (y  a 


51    The  dale  patient  signed  fatm. 


NOTICE 


This  form  is  to  be  completed  for  all  End  Stage  Renal  Disease  patients  beginning 
January'  1, 1995,  regardless  of  when  the  patient  started  dialysis  or  received  a  kidney 
transplant  Prior  blank  versions  of  this  form  sbouM  be  destroyed.  Old  versions  of 
the  HCFA-2728  wiU  not  be  accepted  by  the  Social  Security  Administration  or  the 
ESRD  Network  Coordmating  Councils  after  December  31, 1994. 


(FR  Doc.  94-25455  Filed  10-13-94;  8:45  am) 
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Public  Infonnation  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS),  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Outpatient  Rehabilitation  Provider  Cost 
Report;  Form  No.:  HCFA-2088;  Use: 
The  information  collection  is  used  to 
determine  Medicare  reimbursement  for 
outpatient  services  rendered  to 
Medicare  beneficiaries;  Frequency: 
Annually;  Respondents:  Businesses  or 
other  for  profit;  Estimated  Number  of 
Responses:  2,050  (reporting).  2,050 
(recordkeeping);  /Average  Hours  Per 
Response:  10  (reporting),  90 
(recordkeeping);  Total  Estimated 
Burden  Hours:  205.000. 

2.  Type  of  Request:  Reinstatement; 
Title  of  Infonnation  Collection:  Skilled 
Nursing  Facility  and  Skilled  Nursing 
Facility  Care  Complex  Cost  Report; 
Form  No.:  HCFA-2540;  Use:  The  cost 
report  is  used  by  h^estanding  skilled 
nursing  facilities  to  submit  annual 
information  to  achieve  a  settlement  of 
costs  for  health  care  services  rendered  to 
Medicare  beneficiaries;  Frequency: 
Annually;  Respondents:  State  and  local 
governments,  nonprofit  institutions,  and 
small  businesses  or  organizations; 
Estimated  Number  of  Responses:  7,000 
(reporting),  7,000  (recordkeeping); 
Average  Hours  Per  Response:  64  - 
(reporting).  132  (recordkeeping);  Total 
Estimated  Burden  Hours:  1,372,000. 

3.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection:  Criteria 
for  Medicare  Coverage  of  Adult  Heart 
Transplants;  Form  No.:  HCFA-R-106; 
Use:  Medicare  participating  hospitals 
must  file  an  application  to  be  approved 
for  coverage  and  payment  of  adult  heart 
transplants  performed  on  Medicare 
beneficiaries:  Frequency:  Annually; 
Respondents:  Nonprofit  institutions  and 
small  businesses  or  organizations; 
Estimated  Number  of  Responses:  8 
(reporting),  73  (recordkeeping);  Average 
Hours  Per  Response:  100  (reporting),  20 
Crecordkeeping);  Total  Estimated 
Burden  Hours:  2,260. 


I.  Type  of  Request:  Reinstatement; 
7/  lie  of  Information  Collection:  State 
Di  ug  Rebate  (Medicaid);  Fonn  No.: 
Hi  a^A-368,  HCFA-R-144;  UserThe 
Ovinibus  Budget  Reconciliation  Act  of 
1960  requires  State  Medicaid  agencies 
to  report  to  drug  manufacturers  and 
Hi  ]FA  on  the  drug  utilization  for  their 
St  ite  and  the  amount  of  rebate  to  be 
psnd  by  the  manufacturers;  Frequency: 
Quarterly;  Respondents:  State  and  local 
go  iremments;  Estimated  Number  of 
i?<  sponses:  51;  Average  Hours  Per 
Rt  sponse:  5  States,  1  hour 
(administrative  data  reports),  51  States, 
3C  hours  X  4  quarters;  Tofa7  Estimated 
Bi  rden  Hours:  6.125. 

>.  Type  of  Request:  Reinstatement; 
Ti  le  of  Infonnation  Collection:  Skilled 
Ni  irsing  Facility  Prospective  Payment 
Cdst  Report;  Fonn  No.:  HCFA-2540S- 
85 ;  Use:  This  form  is  to  be  used  by 
sk  lied  nursing  facilities  with  less  than 
1,  iOO  Medicare  patient  days,  at  their 
Of  tion.  to  report  costs  incurred  for 
pi  3viding  services  to  Medicare  patients; 
Ft  ^quency:  Annually;  Respondents: 
Ni  inprofit  institutions  and  small 
bi  sinesses  or  organizations;  Estimated 
N\  imber  of  Responses:  1.441  (reporting), 
1,  i41  (recordkeeping);  Average  Hours 
Pi  r  Response:  14  (reporting),  85 
(r(  cordkeeping);  Total  Estimated 
Bi  rden  Hours:  142,659. 

3.  Type  of  Request:  Revision  to 
ci  rrently  approved  collection;  Title  of 
In  formation  Collection:  Organ 
Pi  acurement  Agency/Histocompatibility 
\a  boratory  Statement  of  Reimbursable 
Q  sts;  Form  No.:  HCFA-216;  Use:  This 
fo  Tn  is  used  by  Organ  Procurement 
A  lency/Histocompatibility  Labs  to 
re  3ort  their  health  care  costs  to 
d(  termine  amounts  reimbursable  for 
se  rvices  furnished  to  Medicare 
b<  neficiaries;  Frequency:  Annually; 
i?(  spondents:  Businesses  or  other  for 
pi  ofit  and  nonprofit  institutions; 
Ei  timated  Number  of  Responses:  104; 
A  rerage  Hours  Per  Response:  1 ;  Total    - 
E.  timated  Burden  Hours:  4,680. 

7.  Type  of  Request:  Revision  to 
ci  rrently  approved  collection;  Title  of 
It  formation  Collection:  Information 
C  tllection  Requirements  in  405.2112, 
41  5.2123.  405.2136.  405.2137,  405,2138. 
41  5.2139, 405.2140.  and  405.2171;  Form 
N  -).:  HCFA-R-52;  Use:  This  information 
c«  llection  is  used  to  ensure  proper 
d  stribution  and  effective  utilization  of 
ei  d  stage  renal  disease  treatment 
sc  urces  while  maintaining  and 
in  [proving  the  efficient  delivery  of  care 
b    physicians  and  facilities;  Frequency: 


Annually;  Respondents:  Nonprofit 
institutions  and  small  businesses  or 
organizations;  Estimated  Number  of 
Responses:  2.321;  Average  Hours  Per 
Response:  37.52;  Total  Estimated 
Burden  Hours:  87.094. 

8.  Type  of  Request:  Revision  to 
currently  approved  collection;  Title  of 
Information  Collection:  Ambulatory 
Surgical  Center  Conditions  for  Coverage; 
Form  No.: HCFA-R-54;  t/se.This 
information  collection  is  designed  to 
ensure  that  each  ambulatory  surgical 
center  facility  has  a  properly  trained 
staff  and  adequate  physical  environment 
to  provide  the  appropriate  type  and 
level  of  care  for  that  type  of  facility; 
Frequency:  Three  years  (recordkeeping); 
Respondents:  Small  businesses  or 
organizations.  State  or  local 
governments;  Estimated  Number  of 
Responses;  1.644;  Average  Hours  Per 
Response:  10;  Total  Estimated  Burden 
Hours:  16.640. 

9.  Type  of  Request:  Revision  to 
currently  approved  collection;  Title  of 
Information  Collection:  Home  and 
Community  Based  Services:  Waiver 
Requirements:  Form  No.:  HCFA-8003; 
Use:  Under  a  Secretarial  waiver.  States 
may  offer  a  wide  array  of  home  and 
community  based  services  to 
individuals  who  otherwise  would 
require  institutionalization.  States 
requesting  a  waiver  must  provide 
certain  assurances,  documentation,  and 
cost/utilization  estimates;  Frequency: 
Three  years;  Respondents:  State  and 
local  governments;  Estimated  Number 
of  Responses:  140:  Average  Hours  Per 
Response:  2.8;  Total  Estimated  Burden 
Hours:  12,600. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  3001, 
Washington,  DC  20503. 

Dated:  October  6, 1994. 
Kathleen  Larson, 

Acting  Director,  Management  Planning  and 

Analysis  Staff,  Office  of  Financial  and  Hitman 

Resources.  Health  Care  Financing 

Administration. 

[FR  Doc.  94-25454  Filed.  10-1 3-94;  8:45  am) 
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National  Institutes  of  Health 

National  Cancer  Institute;  Opportunity 
for  a  Cooperative  Research  Agreement 
(CRADA)  for  the  Clinical  Evaluation  of 
Magnetic  Resonance  Imaging  in  Breast 
Cancer 

agency:  National  Institutes  of  Health, 
PHS.  DHHS. 
ACTION:  Notice. 

SUMIKARY:  The  National  Cancer  Institute 
(NCI)  seeks  major  pharmaceutical 
companies  that  can  effectively  pursue 
the  joint  research,  development, 
evaluation  and  commercialization  of 
imaging  drugs  to  be  used  for  magnetic 
resonance  imaging  (MRI)  in  breast 
cancer.  NQ  will  enter  into  CRADA 
negotiations  with  the  sponsor(s)  of  the 
selected  proposal(s). 
ADDRESSES:  Questions  about  this 
opportunity  may  be  addressed  to  Mr. 
Eric  Hale,  Office  of  Technology 
Development,  National  Cancer  Institute, 
Building  31,  Room  4A34,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  (301)  496-0477. 
DATES:  Proposals  must  be  received  by 
January  1, 1995. 
SUPPLEMENTARY  INFORMATION: 
"Cooperative  Research  and 
Development  Agreement"  or  "CRADA" 
means  the  anticipated  joint  agreement  to 
be  entered  into  by  NCI  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  and  Executive  Order  12591  of 
October  10, 1987  to  collaborate  on  the 
specific  research  project  described 
below. 

Recent  studies  reported  at  the 
Diagnostic  Imaging  Research  Branch, 
Radiation  Research  Program  (DIRB/RRP) 
workshop  ftidicated  that  breast  MRI  is 
more  sensitive  than  conventional  x-ray 
mammography  in  the  detection  of  early 
breast  cancer.  Over  the  last  few  years, 
MRI  of  the  breast  also  has  emerged  as 
one  of  the  most  promising  clinical  tools 
for  staging  (i.e.  definition  of  multifocal 
and  multicentric  lesions)  of  breast 
cancer.  Contrast-enhanced  MRI  has  been 
shown  to  be  a  promising  adjimctive 
diagnostic  tool  in  the  following  clinical 
situations:  (1)  Failure  of  conventional 
mammography  and  physical 
examination  to  provide  diagnosis;  (2) 
detection  of  small  lesions;  (3)  detection 
of  multifocal  and  multicentric  breast 
cancer;  (4)  breast  cancer  staging;  and  (5) 
differentiation  of  dysplasia  and  scarring 
versus  cancer.  While  the  sensitivity  of 
breast  MRI  appears  promising,  the 
specificity  of  this  technique  has  been 
reported  to  be  low.  However,  the  recent 
development  of  specialized  coils  and 
other  equipment  for  MRI-guided  biopsy 
is  expected  to  have  an  important  impact 


on  tissue  characterization  of  the  MRI- 
detected  lesions. 

DIRB/RRP  convened  a  meeting  of  the 
NCI  Advisory  Group  consisting  of 
leading  members  of  the  international 
academic  community  and  industry  in 
order  to  discuss  the  possibility  and 
feasibility  of  clinical  trials  in  breast  MRI 
at  this  time  and  to  formulate  specific 
clinical  questions  that  can  be  ansvtreied 
by  such  studies.  Current  results  support 
the  hypothesis  that  MRI  (combined  with 
image-guided  biopsy)  can  improve  early 
detection  and  accurate  staging  of  breast 
cancer.  A  number  of  important  clinical 
issues  will  be  addressed  by  the  clinical 
trials  in  breast  MRI  anticipated  under 
the  CRADA(s},  including: 

1.  Definition  of  clinical  indications  for 
breast  MRI  studies  and  for  MRI  guided  breast 
biopsy; 

2.  Definition  of  clinical  indications  for 
breast  MRI  versus  conventional  x-ray 
mammography  and  other  technologies; 

3.  Study  of  the  sensitivity  and  specificity 
of  breast  MRI  in  patients  who  will  get 
pathological  confirmation  (eg.,  mastectomy, 
lumpectomy); 

4.  Development  of  a  patient  follow-up 
database  which  would  allow  addressing  of 
future  clinical  issues,  such  as  whether  or  not 
breast  MRI  can  eliminate  unnecessary  and 
inappropriate  diagnostic  and  therapeutic 
interventions;  and 

5.  Study  of  the  impact  of  MRI  on  the  cost- 
effectiveness  of  breast  cancer  management 
(eg.  through  possible  elimination  of  repeated 
lumpectomies,  unnecessary  radiation 
treatment,  etc.). 

The  expected  duraticra  of  the  CRADA 
is  less  than  or  equal  to  five  (5)  years. 

The  role  of  the  Diagnostic  Imaging 
Research  Branch  (DIRB)  of  NCI  under 
the  CRADA(s)  will  include: 

1.  The  government  initiating,  coordinating, 
and  sponsoring  a  multi-institutional 
cooperative  group  involving  three  to  four 
institutions  for  a  period  of  four  years: 

2.  The  government  supporting  and 
coordinating  the  development  of 
experimental  study  designs; 

3.  The  government  supporting  and 
coordinating  statistical  analysis  on  clinical 
data;  and 

4.  The  government  overseeing  quality 
assurance  for  the  clinical  trials. 

The  role  of  the  successful 
pharmaceutical  companies  under  the 
CRADA(s)  vnll  include: 

1.  Providing  imaging  drugs  and 
corresponding  information  to  be  used  in  the 
investigation  of  their  potential  use  in  MRI 
breast  cancer  diagnosis; 

2.  Providing  drug  related  analytical 
support  that  may  be  necessary  during  the 
course  of  the  clinical  trials; 

3.  Providing  access  to  INDs  or  NDAs  that 
may  need  to  be  cross  referenced; 

4.  Providing  assistance  in  clinical 
monitoring  and  data  management; 


5.  Providing  collaboration  in  study  design 
and  data  evaluation; 

6.  Providing  funds  for  assistance  in 
supporting  the  clinical  trials  (eg.  by 
contributing  to  the  support  of  the  NO 
clinical  study  sites  or  supporting  additional 
clinical  sites);  and 

7.  Providing  for  the  commercialization  of 
resulting  pharmaceutical  products. 

Selection  criteria  for  choosing  the 
CRADA  partners  will  include  but  not  be 
limited  to: 

1.  Ability  to  provide  investigational  drugs 
at  no  cost  to  the  government  and  necessary 
support  according  to  an  appropriate 
timetable  to  be  outlined  in  the 
pharmaceutical  company's  proposal: 

2.  The  level  of  financial  supptHl  the 
pharmaceutical  company  will  supply  for 
CRADA-related  government  activities: 

3.  A  willingness  to  cooperate  with  the  NQ 
in  the  collection,  evaluation,  publication,  and 
maintenance  of  data; 

4.  An  agreement  to  be  bound  by  the  DHHS 
rules  involving  human  subjects: 

5.  Experience  in  clinical  drug 
development; 

6.  Experience  and  ability  to  produce, 
package,  market  and  distribute 
pharmaceutical  products  in  the  United 
States: 

7.  Experience  in  the  monitoring,  evaluation 
and  interpretation  of  the  data  from 
investigational  clinical  studies  under  an  IND: 
and 

8.  Provisions  for  equitable  distribution  of 
patent  rights  to  any  inventions.  Generally, 
the  rights  of  ownership  are  retained  by  the 
organization  which  is  the  employer  oi  the 
inventor,  with  (1)  an  irrevocable, 
nonexclusive,  royalty-free  license  to  the 
government  when  a  company  employee  is 
the  sole  inventor  or  (2)  the  grant  of  an  option 
to  negotiate  an  exclusive  or  a  nonexclusive 
license  to  the  company  when  a  government 
employee  is  the  sole  inventor. 

Dated:  October  6. 1994. 

Thomas  D.  Mays, 

Director.  Office  of  Technology  Development. 
National  Cancer  Institute.  National  Institutes 
ofHealth. 

|FR  Doc.  94-25400  Filed  10-13-94;  8:45  am] 
WLUNG  COOE  4140-01-^ 


National  Institute  of  Mental  Health; 
Licensing  Opportunity  and/or 
Opportunity  for  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  for  the  Use  of  Retroviral 
Vectors  With  Gibbon  Ape  Leultemia 
Virus  (GaLV)  Components 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
ACTION:  Notice. 


SUMMARY:  The  National  Institutes  of 
Health  is  seeking  licensees  and/or 
CRADA  partners  for  the  further 
development,  evaluation,  and 
commercialization  of  novel  retroviral 
vectors  with  Gibbon  Ape  Leukemia 
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Virus  (GaLV)  components.  The 
invention  claimed  in  the  following 
patent  application  is  available  for  either 
exclusive  or  non-exclusive  licensing  (in 
accordance  with  35  U.S.C.  207  and  37 
CFR  Part  404)  and/or  further 
development  under  a  CRADA  for 
important  clinical  and  research 
applications  as  described  below  in  the 
SUPPLEMBITARY  INFORMATION: 
Gibbon  Ape  Leukemia  Virus-based 

Retroviral  Vectors 
Eiden.  Maribeth  (NIMH) 
Filed  April  6. 1993 
Serial  No.  08/043.311 

To  speed  the  research,  development 
and  commercialization  of  this  new  class 
of  drugs,  the  National  Institutes  of 
Health  is  seeking  one  or  more  license 
agreements  and/or  CRADAs  with 
pharmaceutical  or  biotechnology 
companies  in  accordance  with  the 
regulations  governing  the  transfer  of 
Government-developed  agents.  Any 
proposal  to  use  or  develop  the  GaLV 
vectors  in  gene  therapy  treatments  will 
be  considered. 

ADDRESSES:  CRADA  proposals  and 
questions  about  this  opportunity  should 
be  addressed  to:  Ms.  Kathleen  Conn, 
OfHce  of  Technology  Development. 
National  Institute  of  Mental  Health, 
Building  10,  Room  4N224.  Bethesda. 
MD  20892  (301/496-«826).  CRADA 
proposals  must  be  received  by  the  date 
speciRed  below. 

Licensing  proposals  and  questions 
dbout  this  opportunity  should  be 
addressed  to:  Ms.  Carol  Lavrich,  Office 
of  Technology  Transfer,  National 
institutes  of  Health,  6011  Executive 
Boulevard.  Rockville,  MD  20852  (301/ 
496-7735  ext.  287). 

Information  on  the  patent  application 
and  pertinent  information  not  yet 
publicly  described  can  be  obtained 
under  a  Confidential  Disclosure 
Agreement.  Respondees  interested  in 
licensing  the  invention(s)  will  be 
required  to  submit  an  Application  for 
License  to  Public  Health  Service 
Inventions.  Respondees  interested  in 
submitting  CRADA  proposal  should  be 
aware  that  it  may  be  necessary  to  secure' 
a  license  to  the  above  patent  rights  in 
order  to  commercialize  products  arising 
from  a  CRADA  agreement. 
DAT£S:  There  is  no  deadline  by  which 
license  applications  must  be  received. 
CRADA  proposals  must  be  received  on 
or  before  January  12, 1994. 
SUPPLEMENTARY  INFORMATION:  CaLVs 
have  a  broad  host  range  and  replicate 
efficiently  in  a  number  of  human  and 
other  primate  hematopoietic  cell  types. 
Dr.  Maribeth  Eiden,  an  investigator  at 
the  National  Institute  of  Mental  Health, 
['.as  constructed  a  full  length  genomic 


pjasmid  clone  of  GaLV  capable  of 
replicating  in  appropriate  target  cells 
fdllowing  calcium-phosphate-mediated 
gAne  transfer.  Using  this  plasmid  as  a 
tein  plate  they  have  now  constructed  a 
series  of  GaLV-based  packageable 
genomes  that  contain  the  bacterial  genes 
encoding  B-galactosidase  and  neomycin 
phosphotransferase.  Because  of  the 
tijerapeutic  potential  of  GaLV 
component  based  gene  delivery.  Dr. 
EJden's  laboratory  is  examining  the 
alility  of  GaLV  components  to  infect 
a  lis  suid  deliver  genes  to  appropriate 
ta  rget  cells  and  tissues. 

Dr.  Eiden  and  co-woiiLers  have 
di  !termined  that  GaLV-based 
p  ickageable  genomes  can  be  efficiently 
pi  ickaged  in  existing  packaging  cell 
li  les  (e.g.  PA317,  PG13  and  psi  2  or 
P  iiSOl  cells).  Comparison  of  the  titers  of 
G  iLV  and  similarly  constructed  MLV- 
bi  ised  vectors  in  diffisrent  target  cells 
di  monstrated  that  the  genes  carried 
VI  thin  the  GaLV-genome  were 
el  Gciently  expressed  in  target  cells  not 
it  fected  by  vectors  containing  MLV- 
bi  sed  genomes. 

The  available  GaLV  packageable 
g4  nomes  are  based  on  two  strains  of 
G  iLV  virus:  GaLV  SEATO  and  GaLV  SF. 
T  lese  two  strains  have  different 
ei  hancer  segments.  These  enhancers 
n  ay  account  for  the  differences  in  the 
d  seases  they  are  associated  with  (GaLV 
S  ;aTO  induces  myeloid  leukemia  and 
G  iLV  SF  is  associated  with  lymphomas 
ii  gibbon  apes)  and  may  govern 
d  fferential  viral  gene  expression  in 
ii  fected  cells.  Dr.  Eiden's  lab  has 
a  ready  determined  that  on  certain  types 
o  cells,  vectors  containing  the  GaLV  SF 
g(  nome  function  more  efficiently  than 
VI  ctors  with  GaLV  SEATO  genomes 
w  lereas  in  other  types  of  cells  the  GaLV 
S  iATO  genome  performs  better.  Her  lab 
ci  n  presently  construct  vectors 
c(  imposed  of  GaLV  SF  and  GaLV 
S  iATO  genomes  along  with  MLV  cores 
ai  id  envelopes  and  GaLV  genomes-in 
CI  imbination  with  MLV  core  and  GaLV 
ei  ivelopes.  In  the  future,  she  anticipates 
tl  at  the  lab  will  create  homogeneous 
G  iLV  vectors  composed  of  GaLV 
g(  nome,  core  and  envelopes. 

In  order  to  speed  the  research, 
d  !velopment  and  commercialization  of 
tl  ese  GaLV  retroviral  vectors  the 
N  ational  Institute  of  Mental  Health 
si  eks  a  CRADA  partner  for  the  joint 
n  search,  development,  evaluation  and 
p  >ssible  commercialization  of  novel 
r«  troviral  vectors  with  Gibbon  Ape 
L  iukemia  Virus  (GaLV)  components. 
A  ny  CRADA  to  use  the  Gibbon  Ape 
L  iukemia  Virus  as  a  research  tool  or  in 
tl  e  development  of  therapeutic 
a  iproaches  will  be  considered. 


The  CRADA  aims  will  include  the 
rapid  publication  of  research  results  and 
the  timely  exploitation  of  conunercial 
opportunities.  The  CRADA  partner  will 
enjoy  rights  of  first  negotiation  for 
licensing  Government  rights  to  any 
inventions  arising  under  the  agreement 
and  will  advance  funds  payable  upon 
signing  the  CRADA  to  help  defray 
Government  expenses  for  patenting 
such  inventions  and  other  CRADA- 
related  costs. 

The  role  of  Dr.  Eiden's  laboratory  at 
the  National  Institute  of  Mental  Health 
will  be  as  follows: 

1 .  Provide  the  collaborator  with  GaLV 
vectors  (virus),  GaLV  plasmids  and 
packaging  cell  lines  for  evaluation. 

2.  Continue  the  development  of  GaLV 
vectors  and  publish  these  results  and 
provide  all  data  to  the  Collaborator  as 
soon  as  that  data  becomes  available. 

3.  Conduct  studies  to  optimize 
retroviral  mediated  gene  delivery  to 
desirable  human  cell  targets. 

The  role  of  the  collaborator  will  be  as 
follows: 

1.  Synthesize  new  GaLV  packJaging 
cells  (using  expression  plasmids 
developed  in  the  Dr.  Eiden's  laborator)' 
or  design  improved  plasmids 
constructed  by  Dr.  Eiden's  laborator>'  or 
in  human  or  other  appropriate 
norunurine  cells). 

2.  Conduct  exhaustive  studies 
designed  to  assess  the  relative  efficiency 
of  GaLV  and  MuLV  vectors  in  specific 
target  cells.  The  Collaborator  will 
supply  data  to  the  NIMH  in  a  timely 
fashion. 

3.  Conduct  controlled  animal  and 
clinical  trials  of  GaLV  vectors  and 
develop  toxicology  data  as  needed  in 
preparation  for  clinical  studies. 

Selection  criteria  for  choosing  the 
CRADA  partner(s)  will  include  but  not 
limited  to: 

1.  The  collaborator  must  present  in 
the  proposal  a  clear  statement  of  their 
ability  to  construct  and/or  test  GaLV 
vectors  in  appropriate  target  cells  in 
culture  or  in  an  animal  model  system. 
Proposed  clinical  application  should 
also  be  included  where  appropriate.  The 
proposal  must  contain  an  experimental 
outline  of  objectives  to  be  accomplished 
in  a  timely  and  competitive  manner. 

2.  The  level  of  financial  support  the 
Collaborator  will  supply  for  CRADA- 
related  Government  activities. 

3.  A  willingness  to  cooperate  with  the 
NIMH  in  publication  of  research  results. 

4.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  subjects, 
patent  rights,  ethical  treatment  of 
animals,  and  randomized  clinical  trials. 

5 .  Agreement  with  provisions  for 
equitable  distribution  of  patent  rights  to 
any  inventions  developed  under  the 
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CRADA(8).  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  (1)  an  irrevocable, 
non-exclusive,  royalty-free  Ucense  to  the 
Government  (when  a  company 
employee  is  the  sole  inventor)  or  (2)  an 
option  to  negotiate  an  exclusive  or  non- 
exclusive license  to  the  company  on 
terms  that  are  appropriate  (when  the 
Government  employee  is  the  sole 
inventor). 

Dated:  October  4, 1994. 

Bariura  M.  McGarey, 

Deputy  Director.  Office  of  Technology 
Transfer. 

[PR  Doc.  94-25401  Filed  10-13-94;  8:45  am) 
BILLWG  CODE  4140-01-P 
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National  Cancer  Institute;  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Development  of  a  Fluorescent 
Guanosine  Analog  To  Be  Used  in  the 
Visualization  of  Polymerase  Chain 
Reaction  (PCR)  Products 

agency:  National  histitutes  of  Health, 
PHS,  DHHS. 
ACTION:  Notice. 


SUMMARY:  The  National  Cancer  Institute 
(NQ)  seeks  an  agreement  with  a 
biotechnology  company  for  the  purpose 
of  joint  development  of  a  technique  for 
visualizing  polymerase  chain  reaction 
(PCR)  products  by  utilizing  a  novel, 
highly  fluorescent  guanosine  analog. 
NCI  will  enter  into  CRADA  negotiations 
with  the  sponsor(s)  of  selected 
proposal(s). 

ADDRESSES:  Questions  about  this 
CRADA  opportimity  may  be  addressed 
to  Mr.  Eric  Hale,  Office  of  Technology 
E)evelopment,  National  Cancer  Institute, 
Building  31,  Room  4A34,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  Tel  (301)  496-0477.  Fax  (301) 
402-2117. 

DATES:  Proposals  must  be  received  by  5 
p.m.,  November  30, 1994. 
SUPPLEMENTARY  INFORMATION: 
"Cooperative  Research  and 
Development  Agreement"  or  "CRADA" 
means  the  anticipated  joint  agreement  to 
be  entered  into  by  NQ  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  and  Executive  Order  12591  of 
October  10, 1987  to  collaborate  on  the 
specific  research  project  described 
below. 

The  compoimd  (2-amino-3-methyl-8- 
(2-deoxy-P-D-ribofuranosyl)pteridine- 
4,7-dione)  has  been  investigated  in 
aqueous  media  at  physiologic  pH  levels 
and  found  to  be  highly  fluorescent  « 

under  those  conditions.  It  has  also  been 


found  that  the  phosphoramidite  form  of 
this  compoimd  may  be  incorporated 
into  an  oligonucleotide  through  the  use 
of  an  automated  DNA  synthesizer.  Site- 
specifically  incorporated  into  an 
oligonucleotide  and  annealed  to  its 
complement,  the  compoimd  is  accepted 
by  the  endonuclease  HIV-1  integrase  in 
place  of  guanosine  in  the  sequence 
specific  cleavage  site  of  a  short  double 
strand  of  DNA.  It  is  hypothesized  that 
the  triphosphate  form  of  the  monomer 
may  be  taken  up  by  polymerase  in  place 
of  guanosine  triphosphate  to  a  sufficient 
degree  to  allow  detection  of  a  PCR 
product  by  monitoring  for  fluorescence 
in  the  product?  NQ  is  interested  in 
establishing  a  CRADA  with  a 
biotechnology  company  to  assist  in  the 
continuing  investigation  of  this 
potential  for  PCR  detection  and  its 
possible  commercialization  as  a  kit  for 
PCR  appUcations.  The  expected 
duration  of  the  CRADA  is  less  than  or 
equal  to  five  (5)  years.  Pertinent 
information  not  yet  publicly  disclosed 
may  be  obtained  under  a  NCI 
Confidential  Disclosiire  Agreement.  For 
this  and  further  CRADA  information, 
contact  Mr.  Eric  Hale  at  the  above 
address. 

Background  patent  rights  to  this 
technology  are  available  for  licensing 
through  the  Office  of  Technology 
Transfer,  NIH.  Pertinent  patent 
application  claims  may  be  obtained 
under  a  NIH  Confidentiality  Agreement 
for  the  Purpose  of  Reviewing  Patent 
Application  Claims.  For  this  and  further 
licensing  information  contact  Ms.  Carol 
Lavrich,  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  Suite  325, 
6011  Executive  Boulevard,  Rockville. 
Maryland  20852,  Tel  (301)  496-7057, 
Fax  (301) 402-0220. 

The  role  of  the  Pharmacology  and 
Experimental  Therapeutics  Section, 
Pediatric  Branch  of  NQ  under  the 
CRADA(s)  will  include: 

1.  The  government  will  provide  expertise 
and  information  available  to  date  relevant  to 
the  compound. 

2.  Tlie  govermnent  will  continue  the 
ongoing  development  of  techniques  to 
phosphorylate  this  compound,  and  will 
investigate  the  fluorescence  characteristics  of 
the  phosphorylated  form. 

3.  The  government  will  provide  to  the 
CRADA  partner  the  triphosphate  form  of  this 
compound  as  soon  as  it  becomes  available. 

4.  The  government  will  collaborate  in  the 
development  of  a  large  scale  synthesis  and 
purification  of  the  triphosphate  form  of  this 
compound. 

5.  The  government  will  collaborate  in 
CRADA  research  study  design  and  data 
evaluation. 

The  role  of  the  successful 
biotechnology  company  under  the 
CRADA(s)  will  include: 


1.  Providing  materials  and  support, 
including  andytical  support,  to  further 
investigate  the  phosphorylation  of  the 
compound,  and  otherwise  further  the 
CRADA  research; 

2.  Providing  assistance  in  the  development 
of  a  large  scale  synthesis  and  purification  of 
the  triphosphate  form  of  the  compound; 

3.  Providing  collaboration  in  CRADA 
research  study  design  and  data  evaluation: 

4.  Providing  funds  for  assistance  in 
supporting  the  research; 

5.  Providing  an  active  research  and 
development  plan  for  the  application  of  the 
triphosphate  form  of  the  compound  to 
current  PCR  technology:  and 

6.  Providing  for  the  commercialization  of 
resulting  biotechnology  products. 

Selection  criteria  for  choosing  the 
CRADA  partners  will  include  but  not  be 
limited  to: 

1.  Ability  to  complete  the  testing  and 
evaluation  of  the  phosphorylated  form  of  the 
compound  in  PCR  application(s}; 

2.  Experience  in  PCR  related  assay 
development: 

3.  Experience  and  ability  to  produce, 
package,  market  and  distribute  diagnostic 
products  in  the  United  States; 

4.  Ability  to  provide  the  necessary 
materials  and  support  according  to  an 
appropriate  timetable  to  be  outlined  in  the 
biotechnology  company's  proposal: 

5.  The  level  of  financial  support  the 
biotechnology  company  will  supply  for 
CRADA-related  government  activities: 

6.  A  willingness  to  cooperate  with  the  NQ 
in  the  publication  of  results;  and 

7.  Provisions  for  equitable  distribution  of 
patent  rights  to  any  inventions  generated  in 
the  performance  of  research  under  the 
CRADA.  Generally,  the  rights  of  ownership 
are  retained  by  the  organization  which  is  the 
employer  of  the  inventor,  with  (1)  an 
irrevocable,  nonexclusive,  royalty-free 
license  to  the  government  when  a  company 
employee  is  the  sole  inventor  or  (2)  the  grant 
of  an  option  to  negotiate  for  an  exclusive  or 
a  nonexclusive  license  to  the  Collaborator 
when  a  government  employee  is  the  sole 
inventor. 

Dated:  October  6, 1994. 
Thomas  Mays, 

Director,  Office  of  Technology  Development. 
National  Cancer  Institute.  National  Imtitutes 
ofHealth. 

(PR  Doc.  94-25402  Filed  10-13-94;  8:45  am) 
BILUNG  COOE  414ft-01-P 


National  Institute  of  Mental  Health; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  one  meeting  of  the 
National  Institute  of  Mental  Health 
which  was  published  in  the  Federal 
Register  on  September  1, 1994  (59  FR 
45296):  the  Health  Behavior  and 
Prevention  Review  Committee,  October 
12-14,  1994.  Holiday  hm  Bethesda, 
8120  Wisconsin  Avenue,  Bethesda, 
Maryland. 


52182 
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The  meeting  was  cancelled  due  to 
pricH'  commitments  of  several  monbers. 

Dated:  October  7. 1994. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NJH. 

(FR  Doc  94-25530  Filed  10-11-94;  3:09  pm] 

BILUNQ  COM  414S-01-H 


Public  Health  Servic* 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  OfRce  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperworlc  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday. 
September  30, 1994. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
690-7100  for  copies  of  request) 

1 .  CDC  Model  Performance  Evaluation 
Program— 0910-0274 — The  Centers  for 
Disease  Control  (CDC)  had  developed  a 
Model  Performance  Evaluation  Program 
to  assess  the  quality  and  efiiectiveness  of 
emerging  laboratory  technologies.  In 
addition  to  allowing  laboratories  to 
evaluate  themselves,  CDC  hopes  to 
build  a  database  describing  current 
laboratory  testing  practices  for  the  total 
HIV-1  and  retroviral  testing  processes. 
Respondents:  Individuals  or 
households. 


Title 

Number 
of  re- 
spond- 
ents 

Number 
:   ofre- 
spomes 

per  re- 
spond- 
ent 

Average 
burden 
per  re- 
sponse 
(hours) 

Retroviral 

TJJ  Clinicians 

New  Enroll- 
ment Re- 
spondents 

TU  Labora- 
tories   

800 
1.667 

200 
400 

1 

1 

1 
1 

.5 
33 

.05 
.05 

Estimate  Total  Aimual  Burden:  1,160 

2.  Federal  Policy  for  the  Protection  of 
Human  Subjects— 9999-0020/0925- 
0418  (Extension,  no  change) — As 
required  by  P.L.  95-622,  the  Secretary, 
HHS  on  behalf  of  affected  Federal 
Departments  and  Agencies,  published 
the  Final  Common  Rule  that  requires 
applicant  and  awardee  institutions 
.  receiving  Federal  funds  to  initiate 
procedure*  to  report,  disclose  and  keep 
required  records  for  the  protection  of 
human  subjects  of  research.  This  request 
is  for  approval  of  the  information 


requ  cements  associated  with  the 
com  xion  rule.  Respondents:  Individuals 
or  b  mseholds.  State  or  local 
govt  mments.  Businesses  or  other  fbr- 
prol  t.  Federal  agencies  or  employees, 
Nonf  profit  institutions,  Small 
busi^ses  or  organizations.  Number  of 
Respondents:  3,831;  Number  of 
Responses  per  Respondent:  56.8; 
Average  Btuden  per  Response:  0.755 
hours;  Estimated  Annual  Burdoi: 
*  18F,408. 

Nate:  Burden  is  carried  government-wide 
against  9999-0020.  Approval  with  1  hour  of 
burden,  is  carried  for  administrative  purpose 
also  tinder  control  numlwr  0925-0418. 

3.  Application  Packets  for  Real 
Proferty  for  Public  Health  Purposes— 
0937-0191  (Extension,  no  change)  State 
and  local  governments  and  non-profit 
org^izations  use  these  applications  to 
apply  for  excess  surplus,  under-utilized/ 
unutilized  and  off-site  government  real 
proferiy.  These  applications  are  used  to 
det(  rmine  if  institutions/organizations 
are  i  iligible  to  purchase,  lease  or  use 
pro  lerty  imder  the  provisions  of  th6 
suq  lus  property  program.  Respondents: 
Stat  i  or  local  governments,  Non-profit 
inst  tutions;  Number  of  Respondents: 
114  Number  of  Responses  per 

Res  >ondent:  1;  Average  Burden  per 
Res  >onse:  200  hours;  Estimated  Annual 
Bur  ien:  22,800  hours. 

4,  1995  National  Health  Interview 
Sur  rey— 0920-0214  (Revision)— The 
Nat  onal  Health  Interview  Survey  an 
ong  }ing  survey  of  the  civilian,  non- 
inst  tutionalized  population  monitors 
the  ^Jatton's  health.  The  1995  NHIS  will 
inc  tide  supplements  on  "Disability". 
"Fa  nily  Resources".  "Immunization", 
"Ai  is  Knowledge  and  Attitudes",  and 
"Y<  ar  2000  Objectives".  Respondents: 
Ind  viduals  or  households;  Number  of 
Res  ]ondents:  41,000;  Number  of 

Res  jonses  per  Respondent:  1;  Average 
But  ien  per  Response:  2.54  hours; 
Est  mated  Aimual  Burden:  104,214 
hoi  rs. 

5  Integrated  Evaluation  of  Public  and 
Pri'  ate  Sector  Disease  Reporting  and 
Ser  rice  Delivery — New — A  survey 
me  hodology  has  been  developed  to 
col  ect  information  on  STD  cases  seen 
by  )hysicians  and  nursing  professionals 
wo  king  both  independently  or  in 
pul  lie  and  private  institutions.  This 
me  hodology  will  be  used  to  estimate 
the- actual  number  of  syphilis  and 
gonorrhea  cases  occurring  over  a  one- 
yea  r  period.  These  numbers  will  be 
cor  ipared  to  the  actual  number  of  cases 
rep  3rted  to  the  Coiters  for  Disease 
Coi  itrol  surveillance  system  by  the  State 
De  lartment  of  Health.  Respondents: 
Inc  ividuals  ot  households;  Number  of 
Ret  pondents:  1,000;  Number  of 


Responses  per  Respondent:  1;  Average 
Burden  per  Response:  .882  hours; 
Estimated  Annual  Burden:  882  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Shaimah  Koss,  Hiunan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  3002. 
Washington,  DC  20503. 

Dated:  October  7 , 1 994. 
lames  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
(FR  [}oc.  94-25447  Filed  10-13-44:  8:45  am) 
BiUJNG  CODE  41M-17-M 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVEL0P1MENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Dodcet  No.  H-04-1917;  FR-3778-N-06] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Plaiming  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)706-2565 
(these  telephone  niunbers  are  not  toU- 
firee),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATKM:  In 
accordance  with  sections  2905  and  2906 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1994,  Public  Law 
103-160  (Pryor  Act  Amendment)  and 
with  56  FR  23789  (May  24, 1991)  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
'HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
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buiklings  and  reai  {xopeity  oootioUed 
by  «udi  agencies  or  by  GSA  regHxiing 
its  mvoBtory  of  excess  or  suiphis 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
April  21, 1993  Court  Order  in  National 
Coalition  for  the  Hotneiess  v.  Veterans 
Adnunistmtion,  No.  88-2503-OG 
(D.D.C.). 

These  prapoties  reviewied  are  listed 
as  suitable/available  and  unsuitable.  In 
accordaaoe  with  the  Pryor  Act 
Amendmoit  the  suitri>le  {Moperties  will 
be  made  available  for  use  to  assist  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Please  be 
advised,  in  accordance  with  the 
provisions  of  the  Pryor  Act  Amendment, 
that  if  no  expressions  of  interest  or 
applications  are  received  by  the 
Department  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  Ibr  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  piupose 
of  permitting  a  redevelopment  audiority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  be 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  prc^rties 
available  for  a  re(feviriopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  Section  501  of  the  Stewart 
B.  McKinney  H<MneIess  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  intoest  to 
HHS,  addressed  to  Judy  Breitman, 
Division  of  Health  Facilities  Planning, 
U.S.  Public  Health  Service,  HHS,  room 
17A-10,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toD-free  number.)  HHS  will  mail  to  the 
int^iested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  nde 


governing  this  pro^ao.  56  FR  23709 
(May  24, 1991). 

Properties  liistad  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  tlw  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determinatitn  of  uasuitj^ility  ahould 
call  the  toll  free  infoimetion  line  at  1- 
800-927-7588  for  detailed  instructioBS 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Registo-,  the 
landholding  agency,  and  the  property 
niunber. 

For  more  infonnation  regarding 
particular  jMoperties  identified  in  this 
Notice  (j.e.,  acreage.  Soar  plan,  existing 
sanitary  faolities,  exact  street  address], 
providers  should  oootact  the 
appropriate  landholding  ^encies  at  the 
following  addresses:  U.S.  Air  Force: 
J<^m  Can-,  Realty  Specialist,  HQ- 
AFBDA/BDR.  Pentagon,  Washington, 
DC  20330-5130;  (703)  696-5569;  (This 
is  not  a  toU-froe  number). 

Dated:  October  7, 1994. 
laoquie  M.  Lawiag, 

Deputy  Asastant  Secretary  for  Economic 
Development 

Title  V,  Federal  Suiplus  Property  Program, 
Federal  Register  Report  for  10^4^ 

SuiUlile/Available  Pn^ierties 

Buildings  (by  State) 
Ohio 

6  Administrative  Buildings 
Rickenbacker  Air  National  Guard 
Columbus  Co:  Franklin  OH  43217- 
Landholding  Agency:  Air  Force-4C 
Property  NunAer  199330022 
Status:  Pryor  Amendmeot 

Base  closure  Number  of  Units:  6 
Comment:  1200-7330  sq.  ft.,  wood,  metal  or 

brick  frame,  access  restricted  to  440,  548. 

549  during  military  use,  also  inct.  bidgs- 

421.427,553. 

7  Miscellaneous  Facilities 
Rickenbadfaer  Air  Natioaal  Guard 
Columbus  Co:  Franklin  OH  4321 7- 
Location:  Include  bldgs.  364. 430, 431. 450. 

700,  707,  709 
Landholding  Agency:  Air  Force-fiC 
Property  Number  199440005 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  7 
Comment  32-19574  sq.  ft.,  wood,  brick, 

metal  or  masoniy  frame,  access  restricted 

to  bidg.  431  during  military  use,  incs. 

butler  bldg.  commissary,  exchange  stn,. 

limited  utilities. 

3  Maintenance  Facilities 
Rickenbacker  Air  National  Guard 
Columbus  Co:  Franklin  OH  43217- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199440006 
Status:  Pryor  Amendment 


Base  closure  Numbwef  Uaitr  3 

Comment:  ZlZO-fSOasq.  ft.,  wood^oancrete 
frame,  inc  bldgs.  422.  710.  740— BE 
maintenance  shop,  missile  maint, 
equipment  nmititotMnro  limited  utilities 

16  Industiial/Utility  Facx. 

Rickenbacker  Air  National  Guard 

Columbus  Co:  Franklin  OH  43217- 

Landholding  Agency:  Air  Force-BC 

Property  Number:  199440007 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  16 

Comment:  45-15000  sq.  ft.,  masaay  frame, 
access  restricted  during  military'  use  for 
bldgs.  490,  491,  504,  830.  839,  902.  904, 
incs.  elec.  power  stn.,  water  wells,  pump 
stns..etc 

22  Warehouse  Facilities 

Rickenbacker  Air  National  Guard 

Columbus  Co:  Franklin  OH  43217- 

Landholding  Agency:  Air  Force-^C 

Property  Number  199440008 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  22 

Comment:  26-113529  sq.  ft.,  bldgs.  5S7  A  «74 
access  restricted  during  military  use,  iocs, 
com.  storage,  cold  storage,  igloos  storage, 
storage  sheds,  munitions  storage,  BE 
storage  iacs. 

Unsuitable  Properties 

Buildings  (by  State) 

Ohio 

15  Office/Donnitories 
Rickenbacker  Air  National  Guard 
Columbus  Co:  Franklin  OH  43217- 
Location:  Include  bldgs.  851-854,  857-B62. 

865-867,  869  &  870 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199330018 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  15 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  materiaT 
Bldgs.  855  ft  856 
Rickenbaclcer  Air  .National  Guard 
Columbus  Co:  Franklin  OH  43217- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199330020 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  2 
Reason:  Within  2000  ft.  of  flaounable  or 

explosive  material. 

4  Recreational  Facilities 
Rickenbacker  Air  National  Guard 
Columbus  Co:  Franklin  OH  43217- 
Location:  Include  bldgs.  801. 802. 803, 810 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199330021 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  4 
Reason:  Within  2(X)0  ft.  of  flammable  or 

explosive  material. 
Bldg.  812 

Rickenbacker  Air  National  Guard 
Columbus  Co:  Franklin  OH  43217- 
Landholding  Agency:  Air  Foice-BC 
Property  Number:  199440001 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Rea.<$on:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  800 
Rickenbaclcer  Air  National  Guard 


32184 


Federal  Register  /  Vol.  59.  No.  198  /  Friday,  October  14,  1994  /  Notices 


Columbus  Co:  Franklin  OH  43217- 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199440002 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material. . 

5  Industrial  Facilities 
Rickenbacker  Air  National  Guard 
Columbus  Co:  Franklin  OH  43217- 
Location:  Include  bldgs.  821,  826-829 
Landholding  Agency:  Air  Force-BC 
Property  Number:  199440003 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  5 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
3  Warehouses 

Rickenbacker  Air  National  Guard 
Columbus  Co:  Franklin  OH  43217- 
Landholding  Agency:  Air  Force-BC   - 
Property  Number:  199440004 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  3 
Reason:  Extensive  deterioration. 

|FR  Doc.  94-25392  Filed  10-13-94:  8:45  am| 

BILLmO  CODE  421»-2ft-M 


(  fficeof  the  Secretary 

[I  ocket  No.  N-e4-3617;  FR.3444-N-06] 

G  rfice  Of  Lead-Based  Paint  Abatement 
a  Id  Poisoning  Prevention;  NOFA  for 
L  ia(}-Based  Paint  Hazard  Reduction  in 
P  iority  Housing:  Category  I  and 
C  ategory  II  Grants:  Announcement  of 
F  jnding  Awards 

A  ;«NCY:  Office  of  the  Secretary— Office 

Lead-Based  Paint  Abatement  and 
Pbisoning  Prevention,  HUD. 

A  rriON:  Announcement  of  funding 
a  vards. 


State  of  North  Carolina,  430  N.  SalistHjry  Street,  R  ileigh.  NO  2761 1 


S  IMMARY:  In  accordance  with  section 
1  )2(a)(4)(C)  of  the  Department  of 
I  ousing  and  Urban  Etevelopment 
R  sform  Act  of  1989,  this  announcement 
n  )tiries  the  public  of  funding  decisions 
n  ade  by  the  Department  in  a 
c  impetitlon  for  funding  under  the 
^  DFA  for  Lead-Based  Paint  Hazard 
R  iduction  in  Priority  Housing:  Category 
I  md  Category  II  Grants.  The 
a  nouncement  contains  the  names  and 
dresses  of  the  award- winners  and  the 
ai  nounts  of  awards. 

F^  FURTHER  INFORMATION  CONTACT:  Ellis 
Goldman,  Office  of  Lead-Based  Paint 
A  )atement  and  Poisoning  Prevention, 
4  1  Seventh  Street,  SW.,  Washington, 
E  : 20410.  telephone  (202) 755-1822, 
e  t.  112.  The  TDD  number  for  the 
hearing  impaired  is  (202)  708-9300  (not 
oil-free  number),  or  1-800-877-8339. 


SUPPLEMENTARY  INFORMATION:  The  Lead- 
Based  Paint  program  is  authorized  by 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
the  Independent  Agencies 
Appropriations  Act  of  1993  (Pub.  L. 
102-389,  approved  October  6. 1992). 

The  purpose  of  the  competition  was 
to  award  grant  funding  for 
approximately  $90,000,000  for  a  grant 
program  for  States  and  local 
governments  to  undertake  lead-based 
paint  hazard  reduction  in  priority 
housing:  and  Category  II,  for  up  to 
$3,000,000,  for  grants  to  States  for 
assistance  in  implementing  a  State 
certification  program  after  passing 
enabling  legislation.  The  1994  awards 
announced  in  this  Notice  were  selected 
for  funding  in  a.  competition  announced 
in  a  Federal  Register  notice  published 
on  June  4. 1993  (58  FR  31848). 
Applications  were  scored  and  selected 
for  funding  on  the  basis  of  selection 
criteria  contained  in  that  Notice. 

A  total  of  $93,351,264  has  been 
awarded,  to  nineteen  Category  I 
grantees,  and  eight  Category  II  grantees. 
In  accordance  with  section  102(a)(4)(C) 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15. 
1989),  the  Department  is  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  follows: 

NOFA  for  Lead-Based  Paint  Hazard 
Reduction  in  Priority  Housing:  Catcgorjr 
I  and  Category  II  Grants 


CATPf^r>RY 


City  of  New  Haven,  CT,  54  f^eadow  Street,  New  I-  jven,  CT  06519 

City  of  Cambridge,  MA,  57  Inman  Street,  Cambrid<  s,  MA  02139 

City  of  SpringfieW,  MA,  322  Main  Street,  SpringfieK  ,  MA  01 105 

Prince  George's  County,  MD,  9400  Peppercorn  PU  ze.  Suite  120,  Landover,  MD  20785 

State  of  Maryland,  100  Community  Place,  Crownsv  lie,  MD  21032 

State  of  Michigan,  3423  N.  Logan/Martin  Luther  Kii  g,  Jr.  Blvd.,  Box  30195.  Lansing,  Ml  48909 

State  of  Ohio,  246  North  High  Street,  Columbus,  G  -I  42266-C588  .. 

Allegheny  County,  PA,  3333  Forbes  Avenue,  Pittst  jrgh,  PA  15213 

City  of  Philadelphia,  PA,  1234  Market  Street,  Suite  450,  Philadelphia.  PA  19107 

Shelby  County,  TN,  100  Mid-America  Mall,  Suite  1 

State  of  Vermont,  13642  Main  Street,  Montpelier,  N  T  05602 

Los  Angeles  County,  CA,  2525  Corporate  Place,  R  )om  150,  Monterey  Park,  CA  91754 

San  Francisco.  CA,  (City  and  County),  10  United  h  ations  Plaza.  Suite  600,  San  Francisco,  CA  94102 

Cincinnati.  OH,  801  Plum  Street,  Cincinnati,  OH  4SP02 

State  of  Virginia,  501  N.  Second  Street,  Richmond 


VA  23219 


Comnfx>nwealth  of  Pennsylvania,  PO  Box  90,  H7W 

Chk^go,  IL,  333  S.  State  St.,  Room  200,  Chicago,  ilL  60604 

New  York  City,  100  Gold  Street,  Room  9Q-3,  New:  York,  NY  10038 


BIdg.,  Rm.  725,  Harrisburg,  PA  17108 


State  of  Arkansas  .... 
State  of  California  .... 
State  of  Louisiana  .... 
State  of  Maryland  .... 
State  of  New  Jersey 
State  of  Vermont 


State  of  Massachusetts 
State  of  Missouri 


CATFfiORY  II 


33,000,000 
3,340,433 
3.279,624 
3,649,569 
6,000,000 
4,934,250 
5.792,913 
3,427,830 
6,000,000 
6,000,000 
2,534,293 
6,000,000 
6,000,000 
5,998,390 
5,433,989 
4,000,000 
3.800,000 
6,930,559 
6,750,223 


$112,003 
200,000 
200,000 
200,000 
200,000 
161,754 
200,000 
200,000 
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Dated:  September  21, 1994. 
Ronald  J.  Morony, 

Acting  Director,  Office  of  Lead-Based  Paint 

Abatement  and  Poisoning  Prevention. 

[FR  Doc.  94-25427  Filed  10-13-94;  8:45  am] 

NLUNG  COOe  «210-32-P 


DEPARIWENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-«S(M830-02-P] 

Documentation  of  Current 
Administrative  Boundaries  for  Bureau 
of  Land  Management  Offices;  Montana. 
South  Daliota,  North  Daltota 

AGENCY:  Bureau  of  Land  Management, 

Intwior. 

ACTION:  Notioa 

SUMMARY:  The  management  boundaries 
between  districts  and  resource  areas  are 
detineated  below.  This  description  is 
provided  -to  identify  the  current 
administrative  boundaries  to  facilitate 
users,  the  general  ptMic,  or  other 
entities  dcsirii^  effioe  and  geographical 
areas  of  management  responsibility. 
EFFECTIVE  DATE:  October  1. 1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Janet  ^ngar,  ELM  Montana  State  Office, 
P.O.  Box  36800.  Billings,  MT  S9107- 
6800, 406-255-2742. 

SUPPLEMENTARY  MPORMATXM:  Tlie 

boundaries  between  districts  and 
resource  areas,  where  applicable,  are 
described  as  follows: 

Dakotas  District 

The  States  of  North  Dakota  and  South 
Dakota. 

South  Dakota  Resource  Area 

The  State  of  South  Dakota. 

Butte  District 

Beginning  at  a  point  on  the  Canadian 
border  and  the  county  line  between 
Flathead  and  Glacier  Counties;  thence 
southeasterly  along  the  county  line; 
thence  southeasterly  along  the  Flathead- 
Pondera  Count}'  line;  thence 
southeasterly  along  the  Flathead-T^on 
County  line;  thence  southerly  along  the 
Flathead-Lewis  and  Clark  County  line; 
thence  southerly  along  the  Poweil-Lewis 
and  Clark  County  line  to  a  point  at  the 
southwest  oomerof  Town^p  IS  North, 
Range  9  West;  tbeace  easterly  along  the 
township  line  to  the  Cascade.Coufity 
line;  thenoe  south  and  east  along  the 


Lewis  and  Claric-Cascade  Goonty  Hne; 
thence  southeast  along  the  Lewis  and 
Clark-Meagher  County  line;  thenoe 
southeest  along  the  Broadwater-Meagher 
County  line;  tl^nce  easterly  along  the 
southern  line  of  Meagher  County; 
thence  south  and  east  along  the  Park- 
Sweetgrass  County  line;  thence  east 
along  the  Park-Stillwater  County  line; 
thence  south  along  the  Park-Caibon 
County  line  to  the  Wyoming  state  line; 
thence  west  and  south  along  the 
Wyoming  state  line  to  the  Idaho  state 
line;  thence  westerly  and  northerly 
along  the  Idaho  state  line  to  the 
Canadian  border;  thenoe  east  to  the 
point  of  beginning. 

Garnet  Resource  Area 

The  northwest  portion  of  the  area 
described  as  Butte  District  and 
delineated  on  the  east  and  south  as 
follows:  Beginning  at  the  southwest 
comer  of  Township  15  North,  Range  9 
West;  thence  southeasterly  along  the 
Powell-Lewis  and  Clark  County  line  to 
the  Jefferson  County  line;  thence 
southwesterly  along  the  Powell- 
Jeflerson  Coxmty  line;  thence  along  ihe 
southerly  lines  of  Powell.  Granite,  and 
Ravalli  Counties  to  the  Idaho  state  line. 

Dillon  Resource  Area 

The  southwest  portion  of  the  area 
described  as  Butte  District  and  bounded 
on  the  north  and  east  as  follows: 
-Beginning  at  the  Idaho  state  line  on  the 
Ravalli-Beaverhead  County  line:  thence 
northeasterly  along  the  Ravalli- 
Beaverhead  County  line;  thence 
southeasterly  along  the  Beaverhead-Deer 
Lodge  County  line  to  its  intersection 
with  the  section  line  between  Sec.  12. 
T.  1  S..  R.  15  W.,  PMM  and  Sec  7.  T. 
1  S.,  R.  14  VV..  PMM;  thence  south 
between  Sees.  12  and  7  and  Sees.  13  and 
18  to  the  Comer  of  Sees.  13, 18. 19.  and 
24;  thenoe  east  between  Sees.  18  and  19 
and  17  and  20  to  the  section  comer  of 
Sees.  16, 17,  20,  and  21  which  is  on  the 
boundary  of  Beaverhead  National 
Forest;  thenoe  north,  east,  and  southeast 
along  the  Forest  boundvy  to  the  comer 
of  Sees.  13  and  24.  T.  1  S..  R.  10  W.  and 
Sees.  18  and  19,  T.  1  S.,  R.  9  W..  PMM; 
thence  north  along  the  range  line  to  the 
Big  Hole  River  which  is  the  Beaverhead/ 
Silver  Bow  Coimty  line;  thence 
southeast  along  the  county  line  to  its 
intersection  with  the  Madison  Coimty 
Hne;  thence  easterly  and  southerty  along 
the  Madison  County  line  to  the  Idaho 
state  line. 


Headwaters  Resource  Ana 

That  portion  of  central  and  eastern 
Butte  District  including  Deer  Lodge 
County,  Silver  Bow  County,  JefTerson 
County,  the  southern  portion  of  Lewis 
and  Clark  County,  Broadwater  County, 
Gallatin  County.  Park  County,  and  that 
portion  of  Beaveiiiead  County  south  of 
the  Big  Hole  River  and  north  of  the 
Beaverhead  National  Forest  which  is 
described  above  and  not  included  in  the 
DillMi  Resource  Area. 

Lewistown  District 

The  northcentral  portion  of  Montana 
from  the  Canadian  border  and  along  the 
east  boimdary  of  Bxitte  District  to  the 
southeast  comer  of  Meagher  County; 
thence  north  along  the  east  line  of 
Meagher  County;  thence  east  along  the 
south  line  of  Judith  Basin  County; 
thence  east  along  the  south  line  of 
Fergus  County;  theiK:e  east  along  the 
south  line  of  Petroleum  County:  thence 
north  along  the  east  line  of  Petroleum 
County;  thence  northeast  along  the 
south  line  of  Phillips  County;  thence 
northeast  along  the  south  line  of  Valley 
County  to  the  boundary  of  the  Fort  Peck 
Indian  Reservation;  thenoe  in  a 
northerly  direction  along  the  west 
boundary  of  the  Fort  Peck  Indian 
Reservation:  theiKse  east  along  the  north 
boundary  of  the  Fort  Peck  Indian 
Reservation;  thenoe  north  along  the  east 
line  of  Valley  County  to  the  Canadian 
border  thence  west  along  the  border  to 
the  northwest  comer  of  Glacier  County. 

Great  Falls  Resource  Area 

The  westem  portion  of  the  Lewistown 
District  including  all  of  Glacier  Counly, 
Toole  Coimty,  Liberty  County,  Pondera 
County,  Teton  County,  Cascade  County. 
Meagher  County,  and  the  northeni  part 
of  Lewis  and  Qark  County  which  lies 
within  the  Lewistown  District 
boundaries. 

HaiTV  Resource  Area 

The  northern  portion  of  LewistoMH 
District  including  all  of  Hill  and  Blaine 
County  and  the  northern  portion  of 
Choteau  County  which  Ues  north  of  the 
Missouri  River. 

Phillips  Resource  Area 

The  northem  portion  of  Lewi.stonn 
District  which  includes  ail  of  Phillips 
County. 
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Valley  Resource  Area 

The  most  northeasterly  portion  of 
Lewistown  District  which  includes  all 
of  Valley  County  except  for  the  portion 
lying  within  the  Fort  Peck  Indian  ' 
Reservation. 

Judith  Resource  Area ' 

The  sputhcentral  portion  of 
Lewistown  District  which  includes  all 
of  Petroleum,  Fergus,  and  Judith  Basin 
Counties  and  the  portion  of  Choteau 
County  which  lies  south  of  the  Missouri 
River. 

Miles  City  District 

The  southeast  and  eastern  portions  of 
Montana  bounded  on  the  west  by  Butte 
and  Lewistown  Districts. 

Billings  Resource  Area 

The  southwest  portion  of  Miles  City 
District  which  includes  all  of 
.Wheatland.  Golden  Valley,  Musselshell, 
Yellowstone,  Stillwater,  SweetgrasSi  and 
Carbon  Counties  and  all  of  Big  Horn 
County,  except  for  the  easterly  portion 
which  lies  outside  of  the  Crow  Indian 
Reservation.  From  the  north  county  line 
in  Township  1  North,  Range  38  East 
follow  the  section  line  between  sections 
4  and  5  South  to  the  boundary  of  the 
Crow  Indian  Reservation.  Continue 
south  and  along  the  boundary  between 
the  Crow  and  Northern  Cheyenne 
Indian  Reservations,  thence  follow  the 
boundary  of  the  Crow  Indian 
Reservation  to  the  Wyoming  state  line. 

Big  Dry  Resource  Area 

The  northern  portion  of  Miles  City 
District  which  includes  the  portion  of 
Valley  County  included  in  the  Fort  Peck 
Indian  Reservation;  Rosebud  County 
north  of  the  Yellowstone  River;  Custer 
County  north  of  the  Yellowstone  River 
and  the  northeasterly  portion  of  Custer 
County  which  is  described  as  beginning 
on  the  county  line  between  Custer  and 
Prairie  Counties  at  the  southwest  comer 
of  T.  10  N.,  R.  51  E.,  Section  33;  then 
south  one  mile  to  the  southwest  section 
comer  of  T.  9  N.,  R.  51  E.,  Section  4; 
then  east  one  mile  to  the  southwest 
section  comer  of  T.  9  N.,  R.  51  E., 
Section  3;  then  south  one  mile  to  the 
southwest  section  comer  of  T.  9  N.,  R. 
51  E.,  Section  10;  then  east  one  mile  to 
the  southwest  section  comer  of  T.  9  N., 
R.  51  E.,  Section  11;  then  south  one  mile 
to  the  southwest  section  comer  of  T.  9 
N.,  R.  51  E..  Section  14;  then  west  5 
miles  to  the  northwest  secQon  comer  of 
T.  9  N.,  R.  50  E.,  Section  24;  then  south 
one  mile  to  the  southwest  section  comer 
of  T.  9  N.,  R.  50  E.,  Section  24;  then 
west  2  miles  to  the  northwest  section 
comer  of  T.  9  N.,  R.  50  E.,  Section  27; 
then  south  one  mile  to  the  southwest 


se  :tion  comer  of  T.  9  N.,  R.  50  E., 
Se  :tion  27;  then  east  3  miles  to  the 
so  ithwest  section  comer  of  T.  9  N.,  R. 
51  E.,  Section  30;  then  south  2  miles  to 
thi !  southwest  section  comer  of  T.  8  N., 
R.  51  E.,  Section  4;  then  east 
approximately  2^/^  miles  to  the  Powder 
RiVer  in  T.  8  N..  R.  51  E.,  Section  2i  then 
southerly  along  the  Powder  River 
ap  iroximately  6  miles  to  the  southern 
bo  mdary  of  T.  8  N.,  R  51  E.,  Section 
26  then  east  approximately  V/a  miles  to 
th(  southwest  section  comer  of  T.  8  N., 
R.  32  E.,  Section  30;  then  south  one  mile 
to  he  southwest  section  comer  of  T.  8 
N.  R.  52  E.,  Section  31;  then  east  one 
mi  e  to  the  southwest  section  comer  of 
T.  J  N..  R.  52  E.,  Section  32;  then  south 
2 1  liles  to  the  southwest  section  comer 
of  r.  7  N.,  R.  52  E.,  Section  8;  then  west 
ap  )roximately  3V4  miles  to  the  Powder 
Ri  er  in  T.  7  N..  R.  51  E.,  Section  15; 
th(  n  southerly  along  7  the  Powder  River 
ap  }roximately  35  miles  to  the  eastem 
bo  mdary  of  T.  4  N.,  R.  53  E.,  Section 
25  then  north  approximately  one  mile 
to  lie  southwest  section  comer  of  T.  4 
N.  R.  54  E.,  Section  19;  then  east  2 
mi  ies  to  the  southwest  section  comer  of 
T.  }  N.,  R.  54  E.,  Section  21;  then  north 
ap  )roximately  2V4  miles  to  the  1/16 
CO  ner  of  T.  4  N..  R.  54  E.,  Sections  8 
an  1  9;  then  due  east  approximately  VA 
mi  es  across  T.  4  N.,  R.  54  E.,  Sections 
9 1  nd  10;  then  due  north  Va  mile;  east  •^ 
y*  mile;  south  V*  mile;  and  east  */•  mile 
to  he  eastem  boundary  of  T.  4  N.,  R.  54 
E.,  Section  10;  then  southeast  along  the 
all  )tment  boundary  across  T.  4  N.,  R.  54 
E.,  sections  11, 14,  and  24  to  the  eastem 
bo  mdary  of  T.  4  N.,  R.  54  E.,  section  24 
an  1  the  intersection  of  the  line  between 
Cii  iter  and  Carter  Counties. 

,  Uso  included  in  Big  Dry  Resource 
Ai  sa  is  the  northwest  comer  of  Carter 
Cc  imty  which  includes  Sections  5,  6,  7, 
8.  ),  16, 17, 18. 19,  29,  and  30  in 
To  wnship  4  North,  Range  55  East;  and 
all  of  Daniels;  Dawson;  Fallon;  Garfield; 
Ml  Cone;  Prairie;  Richland;  Roosevelt; 
Sh  Jridan;  and  Wibaux  Counties. 

Pc  ^-der  River  Resource  Area 


Ciiy 


laa 


'he  southeastern  portion  of  Miles 
District  which  includes  the  easterly 
potlion  of  Bighom  County  which  lies 
ou  side  of  the  Crow  Indian  Reservation 
excluded  from  the  Billings  Resource 
),  the  portion  of  Rosebud  County 
wUich  lies  south  of  the  Yellowstone 
Ri'  'er,  the  portions  of  Custer  and  Carter 
Co  imties  not  listed  above  in  the  Big  Dry 
Re  source  Area,  and  all  of  Treasure  and 
Poivder  River  Counties. 


Arja), 


Dated:  October  3. 1994. 
Francis  R.  Cherry.  Jr., 

Acting  State  Director. 

(FR  Doc.  94-25456  Filed  10-13-94;  8:45  am) 

BtLLINQ  COOC  4310-Ott-P 


[NM-030-94-4210-04;  NMNM  77533] 

Issuance  of  Exchange  Conveyance 
Document;  New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  This  action  informs  the  public 
of  the  conveyance  of  726.30  acres  of 
public  land  out  of  Federal  owTiership 
and  the  acquisition  of  2.089.70  acres  of 
private  land. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  James,  Mimbres  Resource  Area, 
Bureau  of  Land  Management,  1800 
Marquess  Street,  Las  Cruces.  New 
Mexico  88005.  (505)  525-4349. 

SUPPLEMENTAL  INFORMA^ON:  The  United 
States  issued  an  exchange  document  to 
New  Mexico  State  University  on  May  1, 
1991.  for  the  surface  and  mineral  estates 
in  and  under  the  following  described 
land  in  Dona  Ana  County.  New  Mexico, 
pursuant  to  Sections  501  and  502  of  the 
Act  of  October  28,  1988  (102  Stat.  2799): 

New  Mexico  Principal  Meridian 

T.  23  S.,  R.  2  E.. 
Sec.  14,  SWA; 
Sec.  22,  lots  5  and  6: 
Sec.  23,  lots  1.  2.  and  5  to  16.  inclusive. 

In  exchange  for  the  surface  and 
mineral  interests  in  the  above-described 
land,  the  United  States  acquired  the 
surface  estate  in  the  following  described 
land  located  within  Dona  Ana  County, 
New  Mexico: 

New  Mexico  Principal  Meridian 

T.  22  S..  R.  4  E.. 
Sec.  19,  lots  5  to  20  inclusive; 
Sec.  29,  lots  1  to  7,  inclusive,  SVV'ANE'/t, 

SV2NWV4,  SWV*.  and  WV2SEV4; 
Sec.  30,  lots  5  to  11.  inclusive,  SVzNE'A, 

SEV4NWV4.  EV2SWV4,  and  SEV4: 
Sec.  31,  lot  11.  NEV4.  and  NfE'ASE*/*. 

The  values  of  the  Federal  public  land 
and  the  non-Federal  land  in  the 
exchange  were  apprais^  at  $647,220 
and  $630,000.  respectively.  An 
equalizatioiytayment  in  the  amoimt  of 
$17,220  was  paid  to  the  United  States. 

The  purpose  of  the  exchange  was  to 
acquire  non-Federal  land  which  has 
hi^  public  values  for  recreation  and 
would  contribute  significantly  to 
management  of  the  Organ  Mountains 
Recreational  Lands. 
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Dated:  September  29, 1994. 
Gilbert  J.  Lucero, 

Associate  State  Director. 

IFR  Doc.  94-25459  Filed  10-13-94;  8:45  am) 

BILUNQ  CODE  4310-FB-P 

[CO-«a>-«4-4110-03;  COC50131] 

Colorado;  Proposed  Reinstatement  of 
Tenninated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC50131.  Mesa 
County.  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  August  1. 
1994,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  land.  The  lessee  has  agreed 
to  new  lease  terms  for  rentals  and 
royalties  at  rates  of  $10  per  acre  and 
I6V3  percent,  respectively.  The  lessee 
has  paid  the  required  S500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C.  188  (d)  and  (e),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  August  1, 
1994.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Milada  Krasilinec  of  the 
Colorado  State  Office  at  (303)  239-3767. 

Dated:  September  29, 1994. 

Milada  Krasilinec 

Land  Law  Examiner,  Lease  Management 
Team. 

(FR  Doc.  94-25458  Filed  10-13-94;  8:45  am] 

ULUNG  CODE  4310-je-M 

[CA-040-O1-6410-10-B052;  CACA  33545] 

Conveyance  of  Mineral  Interests  in 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  segregation. 

SUMMARY:  The  private  land  described  in 
this  notice,  aggregating  80.00  acres,  is 
segregated  and  made  unavailable  for 
filings  under  the  general  mining  laws 
and  the  mineral  leasing  laws  to 
determine  its  suitability  for  conveyance 
of  the  reser\'ed  mineral  interest 
pursuant  to  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21, 1976. 


The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

The  purpose  is  to  allow  consohdation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman,  California  State 
Office,  Federal  Office  Building,  2800 
Cottage  Way.  Room  E-2845. 
Sacramento,  CaUfomia  95825.  (916) 
978-4820.  Serial  No.  CACA  33545. 

T.  10  S..  R.  33  E.,  Mount  Diablo  Meridian 

Sec.  25.  W'/iWV2SWV4,  EV2\VV2S\VV4. 
County — Inyo 

Minerals  Reservation — All  coal  and 
other  minerals. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-lft)),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  te  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
by  publication  of  an  opening  order  in 
the  Federal  Register  specifying  the  date 
and  time  of  opening;  upon  issuance  of 
a  patent  or  other  document  of 
conveyance  to  such  mineral  interest;  or 
two  years  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

Dated:  October  4. 1994. 
Nancy  J.  Alex, 
Chief,  Lands  Section. 

[FR  Doc.  94-25429  Filed  10-13-94;  8:45  am! 
BILUNG  CODE  4310-4»-P 


[NM-^20^21(M)6;  NMNM  86230] 

Cancellation  of  Proposed  Withdrawal; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management; 
Interior. 

ACTION:  Notice. 

summary:  The  United  States  Department 
of  the  Interior,  Bureau  of  Land 
Management  has  cancelled  its 
application  for  a  proposed  withdrawal 
of  2,845.88  acres  of  public  land  in  Taos 
County  for  the  Orilla  Verde  Recreation 
Areas.  The  temporary  segregative  effect 
of  this  proposed  withdrawal  expires  on 
October  8, 1994.  This  action  will 
terminate  the  proposed  withdrawal  of 
2.845.88  acres,  which  remains  closed  to 


surface  entry,  mining,  mineral  leasing 
and  geothermal  leasing  pursuant  to 
Public  Law  103-242.  the  Rio  Grande 
Designation  Act  of  1994.  which 
comprises  the  Orilla  Verde  Areas  and 
thereby  affords  the  required  protection 
of  the  land.  Public  Law  103-242  is  an 
amendment  to  the  Wild  and  Scenic 
Rivers  Act. 

EFFECTIVE  DATE:  October  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Espinosa.  BLM  New  Mexico 
State  Office.  P.O.  Box  27115,  Santa  Fe. 
New  Mexico  87502-0115,  505-438- 
7597. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  pubhshed 
in  the  Federal  Register,  57  FR  46404. 
October  8. 1992.  which  segregated  the 
land  described  therein  for  up  to  2  years 
from  settlement,  sale,  location,  or  entry 
under  the  general  land  laws,  including 
the  mining  laws  subject  to  valid  existing 
rights.  The  2-year  segregation  period 
expires  on  October  8.  1994.  The  Bureau 
of  Land  Management  has  cancelled  its 
application.  The  land  is  described  as 
follows: 

New  Mexico  Principal  Meridian 

r.  24N..R.  IIE.. 
Sec.  2.  SEV4SWV4; 
Sec.  10.  lots  1  to  4,  inclusive.  NEV«NEV4. 

and  NWV4SEV4; 
Sec.  11.  lots  1  to  4.  inclusive; 
Sec.  14.  lots  1  to  3,  inclusive.  SEV4SWV4. 

and  WV2SWV4: 
Sec.  15.  lots  1  to  7.  inclusive,  SV2NEV4. 

E'/iSWV.,  and  SEV4. 
Sec  16,  lots  1  and  2.  SP/iNE'A. 

SEV4SWV4.  SWV4SEV«.  and  N'/2SEV4; 
Sec.  20,  E'/^SE'/.; 
Sec.  21,  loU  1  to  10.  inclusive.  NWV*. 

N',ltSWy4,  and  EV2SEV*; 
Sec.  22.  W',^; 
Sec.  28.  lots  1  and  2,  NE'/i,  SVVV4NWV4. 

EV1NWV4: 
Sec.  29.  lots  1  to  4,  inclusive.  NW'aNE'  *. 

and  NEV4NWV4. 

The  area  described  contains  2.845.88  acres 
in  Taos  County. 

Dated:  September  28. 1994. 

Gilbert  J.  Lucero. 

Associate  State  Director. 

IFR  Doc.  94-25460  Filed  10-13-94;  8:45  ami 

BILUNG  CODE  4310-F»^ 


Fish  and  Wildlife  Service 

Notice  of  availability  of  a  Draft  Revised 
Recovery  Plan  for  the  Todsen's 
Pennyroyal  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Ser\'ice. 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 


321M 
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availability  for  public  review  of  a  draft 
revised  recovery  plan  for  the  Todsen's 
pennyroyal  [Hedeoma  todsenii)  which 
the  Service  listed  at  an  endangered 
species  on  January  19. 1981  (46  FR 
5730).  This  plant  is  known  to  occur  only 
in  Dona  Ana  and  Otero  Counties,  New 
Mexico.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery- 
plan  must  be  received  on  or  before 
December  13, 1994  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  U.S.  Fish  and 
Wildlife  Service.  New  Mexico 
Ecological  Services  State  OfGce,  3530 
Pan  American  Highway  NE.,  Suite  D. 
Albuquerque,  New  Mexico  87107,  (505) 
883-7877.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  the  State  Supervisor.' 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INRMMATKM  CONTACT: 
Anne  Cully.  U.S.  Fish  and  Wildlife 
Service  Botanist,  telephone  (505)  883- 
7877  or  at  the  above  address. 

SUPPLEMENTAc^y  iNFORMATtON: 

Background 

* 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
woriting  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
site-specific  management  actions 
considered  necessary  for  conservation 
and  survival  of  the  species,  establish 
objective,  measurable  criteria  for  the 
recovery  levels  for  downUsting  or 
delisting  species,  and  estimate  time  and 
cost  for  implementing  recovery 
measures  needed. 

The  Endangered  Species  Act  (Act)  of 
1973.  as  amended  (15  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Sectioa4(f)  of  the  Act.  as  amended  in 
1988.  requires  that  pubhc  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery- 
plan  development  The  Service  will  - 
consider  all  information  presented 
during  a  public  comment  prior  to 
approval  of  each  new  or  revised 


rec  3very  plan.  The  Service  and  other 
Fe  leral  agencies  will  also  take  these 
coi  nments  into  account  in  the  course  of 
im  ilementing  approved  recovery  plans. 

'  'he  Todsen's  pennyroyal  was  listed 
as  mdangered  on  January  19. 1981, 
baj  ed  on  its  restricted  range,  small 
po  >ulation  size,  and  limited 
ref  reduction  capacity.  In  addition  to 
nai  ural  threats  to  small  populations 
su(  h  as  disease,  predation,  and 
cat  istrophic  events,  the  species  was 
coi  isidered  to  be  threatened  by  man- 
cai  ised  incidents  such  as  fire,  habitat 
dis  turbance,  development,  and  other 
act  vities  on  White  Sands  Missile  Range, 
in  he  San  Andres  Mountains.  Dona  Ana 
Co  uity.  New  Mexico.  A  recovery  plan 
foi  the  species  was  written  and 
ap  )roved  in  1985.  From  1988  to  1993, 
15  additional  locations  for  the  species 
we  re  found  on  the  west  slopes  of  the 
Sai  Tamento  Mountains»Otero  Coimty, 
Ne  M  Mexico.  In  1990.  an  additional 
loc  ation  in  the  San  Andres  Mountains 
wa  i  discovered.  There  are  now  18 
kni  )WTi  locations  for  this  species.  The 
dn  ft  revised  recovery  plan  includes 
ne'  V  scientific  information  about 
To  Isen's  pennyroyal  gathered  since 
191 II  and  provides  management 
pr(  cedures  for  protecting  the  species 
ha  )itat  and  expanding  its  range  and 
abi  indance  to  the  extent  that  no  natural 
or  luman-caused  disturbance  will  result 
in  rrevocable  losses. 

'  'he  Todsen's  pennyroyal  recovery 
ph  n  has  been  reviewed  by  the 
ap  (fopriate  Service  staff  in  Region  2. 
Th  i  plan  will  be  finalized  and  approved 
fol  owing  incorporation  of  comments 
am  I  materials  received  during  this 
coi  iment  period. 

Pu  ilic  Comments  Solicited 

'he  Service  solicits  MTitten  comments 
on  the  recovery  plan  described.  All 
COI  [iments  received  by  the  date  sp>ecified 
ab  ive  will  be  considered  prior  to  the 
ap  )roval  of  the  plan. 

Au  thority 

'he  Authority  for  this  action  is 
se<  tion  4(1)  of  the  Endangered  Species 
Ac  ,  16  U.S.C.  1533  (f). 

[  ated:  October  6. 1994. 
)ol  n  G.  Rogers, 
Rei  ional  Director 
(n  Doc.  94-25440  Filed  10-13-94;  ft45  am] 

BILI  ING  CODE  431»46-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  332-344] 

The  Economic  Effects  of  Antidumping 
and  Countervailing  Duty  Orders  and 
Suspension  Agreements 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Extending  deadline  for  public 

submissions. 

EFFECTIVE  DATE:  October  1. 1994. 
SUMMARY:  Following  receipt  of  a  letter 
dated  June  9. 1993.  from  the  United 
States  Trade  Representative  (USTR).  the 
Commission  instituted  investigation  No. 
332-344.  The  Economic  Effects  of 
Antidumping  and  Countervailing  Duty 
Orders  and  Suspension  Agreements, 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  on  July  1. 1993 
(Fed.  Reg..  Vol.  58.  No.  133,  July  14. 
1993.  pp  37966-37967).  The 
Commission  was  requested  to  submit  its 
report  by  June  30. 1995. 
FOR  FURTHER  INFORMATION:  General 
information  may  be  obtained  from  Ms. 
Arona  Butcher  (202-205-2230).  Office 
of  Operations  or  Ms.  Peg  MacKnight 
(202-205-3431).  Office  of  Industries. 
U.S.  Intematioiial  Trade  Commission, 
Washington.  DC  20436.  For  information 
on  the  legal  aspects  of  this  investigation 
contact  Mr.  William  Gearhart  of  the 
Office  of  the  General  Counsel  (202-205- 
3091).  Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 
BACKGROUND:  As  requested  by  USTR. 
the  Commission  will  investigate  the 
economic  effects  of  such  orders  and 
suspension  agreements,  and  the 
economic  effects  of  the  dumping  and 
subsidy  practices  that  such  orders  and 
agreements  address.  The  investigation 
will  include  a  comprehensive  empirical 
analysis  of  the  economic  condition  of 
U.S.  domestic  industries  impacted 
(including  upstream  and  downstream 
industries)  by  unfairly  traded  imports 
both  before  and  after  relief  was  granted 
This  analysis  will  include  relevant 
industry  information  on  employment, 
wages,  production,  prices,  investment, 
trade  and  other  factors  internal  and 
external  to  the  industry  including  but 
not  limited  to  the  relevant  unfair  foreign 
trade  practices  affecting  the  general 
health  and  competitiveness  of  such 
industries.  Also,  the  USTR  has 
requested  that  a  standard  comparative 
static  model  be  employed  to  estimate 
the  economic  effects  of  the  unfair  trade 
practices  and  remedies  on  selected  U.S. 
industries. 
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The  USTR  noted  that  the  process  of 
relief  bom  unfair  trade  practices  entails 
real  costs  to  firms,  to  individual  workers 
and  to  taxpayers.  The  USTR  has 
requested  the  Commission  to 
complement  the  empirical  analysis 
above  with  quantitative  and  other 
estimates  of  the  labor  and  other 
domestic  adjustment  costs  involved. 
Also  as  requested  by  the  USTR.  the 
Commission  will  seek  to  provide  an 
assessment  of  the  economy-wide  net 
economic  welfare  effects  of  unfair  trade 
practices  and  the  remedies  provided. 

PUBLIC  HEARING:  A  public  hearing  was 
held  before  the  U.S.  International  Trade 
Commission  on  September  29, 1994  and 
September  30, 1994. 

WRfTTEN  SUBMISSIONS:  hiterested  parties 
are  invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
by  the  Conunission  in  its  report  on  this 
investigation.  Conunercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  §  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties. 

The  deadline  for  filing  any 
posthearing  briefs,  statements, 
responses  to  the  Commission's 
additional  written  questions  from  the 
public  hearing,  or  other  submissions 
(other  than  questionnaire  responses)  is 
hereby  extended  to  5:15  p.m..  November 
4, 1994.  All  such  submissions  should 
include  an  original  and  14  copies  and  be 
addressed  to  the  Secretary.  United 
States  International  Trade  Commission, 
500  E  Street  SW..  Washington.  DC 
20436. 

Issued:  October  11, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

(FR  Doc.  94-25519  Filed  10-13-94;  8:45  am] 
B4LLINQ  COOe  7020-a2-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finence  Docket  No.  32588] 

CSX  Transportation,  Inc.— Traclcage 
Rights  Exemption— Norfolk  Southern 
Railway  Company 

The  Norfolk  Southern  Railway 
Company  (NS)  has  agreed  to  grant 
approximately  110.2  miles  of  overhead 
trackage  rights  to  CSX  Transportation, 
fac.  (CSXT).'  The  trackage  rights  extend 
fit»m  NS  milepost  132.4A  at  West 
Knoxville,  TN,  to  the  connection 
between  NS  and  CSXT  at  NS  milepost 
242.6A  at  Chattanooga,  TN.  The 
trackage  rights  were  to  become  effective 
on  October  3. 1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  imder  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  John  W.  Humes.  Jr.,  CSX 
Transportation.  Inc.  500  Water  Street. 
Jacksonville,  FL  32202. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Decided:  October  6. 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

[FR  Doc.  94-25470  Filed  10-13-94;  8:45  am] 
BILUNa  COOE  703S-01-P 


[Finance  Docket  No.  32574] 

Finger  Lakes  Raihway  Corp.— 
Acquisition  and  Operation 
Exemption— Consolidated  Rail 
Corporation 

Finger  Lakes  Railway  Corp.  (FLRC),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
117.84  miles  of  rail  line,  owned  by  the 
Consolidated  Rail  Corporation  (Conrail), 
in  the  State  of  New  York.'  The  involved 


Conrail  Une  segments  include:  (1) 
Watkins  Glen  Industrial  Track  between 
milepost  46.30  at  or  near  Bellona  and 
milepost  16.55  at  or  near  Watkins  Glen, 
a  distance  of  29.75  miles:  (2) 
Canandaigua  Secondary  between 
milepost  76.00  at  or  near  Canandaigua 
and  milepost  51.30  at  or  near  Geneva,  a 
distance  of  24.70  miles;  (3)  Auburn 
Secondary  between  milepost  50.50  at  or 
near  Geneva  and  milepost  3.61  at  or 
near  Solvay  Yard,  a  distance  of  46.89 
miles;  (4)  Geneva  Running  Track 
between  milepost  344.40  at  or  near 
Geneva  and  milepost  329.30  at  or  near 
Kendaia.  a  distance  of  15.10  miles;  (5) 
Lehigh  &  New  York  Industrial  Track 
between  milepost  357.00  and  milepost 
356.10  at  or  near  Auburn,  a  .90-mile 
distance;  and  (6)  Auburn  &  Ithaca 
Industrial  Track  between  milepost 
349.20  and  milepost  348.70  at  or  near 
Auburn,  a  .50-mile  distance. 

FLRC  will  have  access  rights  to 
interchange  with  Conrail  at  Solvay 
Yard,  east  of  Fairmount.  It  will  also 
interchange  with  Conrail  at  Geneva.  NY. 

The  transaction  also  includes  the 
acquisition  by  FLRC  of  incidental 
trackage  rights  from  Conrail  between 
milepost  12.80  at  or  near  Geneva  to 
milepost  34.90  at  or  near  Himrod  Jet.,  a 
distance  of  22.10  miles.  The  parties 
expect  to  consummate  the  proposed 
transaction  on  or  after  November  15, 
1994,  and  after  execution  of  a  definitive 
Purchase  and  Sale  Agreement  by  the 
parties. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Eric  M. 
Hocky,  213  W.  Miner  Street,  P.O.  Box 
796,  West  Chester,  PA  19381-0796;  and 
Jonathan  Broder.  Consolidated  Rail 
Corporation.  Law  Department  16A,  Two 
Commerce  Square,  P.O.  Box  41416. 
Philadelphia.  PA  19101-1416. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ob  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  fiUng  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  October  6. 1994. 


■  The  trackage  rights  are  limited  to  the  movement 
of  one  train  daily  in  each  direction  as  part  of  the 
through  movement  of  coal  traffic  l>y  CSXT  to  the 
Widow's  Creek  Steam  Power  Plant  of  the  Tennessee 
Valley  Authority  at  Bridgeport  AL. 

'  On  September  16, 1994,  Samuel ).  Nasca,  New 
York  State  Legislative  Director  for  United 
Transportation  Union,  filed  a  petition  requesting 


that  the  verified  notice  filed  by  FLRC  on  September 
14, 1994.  be  rejected  because  FLRC  did  not  state  the 
proposed  time  schedule  for  consummation  of  the 
proposed  transaction,  as  required  by  49  CFR 
1150.33(e)(2).  In  the  alternative,  Mr.  Nasca  requests 
that  the  exemption  be  stayed  until  FLRC  amends  its 
notice.  On  September  20, 1994,  FLRC  filed  an 
amendment  to  its  verified  notice  stating  that  it 
expeds  to  consummate  the  transaction  on  or  almul 
November  IS,  1994. 

FLRC  has  cured  the  defect  in  its  ootice. 
Therefore,  the  petition  to  reject  the  notice  or  to  stay 
the  exemption  is  denied.  Unn*.  49  CFR  1150.32(b). 
the  exemption  became  effeci  .  -  on  September  27. 
1994. 
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By  the  Commistioo,  David  M  Koncchnik 
Director,  Office  of  PioceedlogL 
Venwn  A.  WilliMU. 
Acting  Secretary. 
[PR  Doc.  94-25469  Filed  10-13-04: 8:45  ami 

BH.IJNQCOOE  7«M-«t-r 

[Dodwt  No.  AB-424  (Sub-Na  IX)] 

Greinbelt  Cofporstion    Atjandonment 
Exemption— in  Tiitnum  County,  OK 

Grainbelt  Corporatioa  (Giainbelt)  lias 
filed  a  notice  of  exemption  under  49 
CFR  1 152  Subpart  ?— Exempt 
Abandonments  to  abandon 
approximately  7.7  miles  of  line  between 
a  point  south  of  Frederick  at  Milepost 
767.0  and  the  end  of  the  line  at 
Davidson,  milepost  774.7,  in  Tillman 
County,  OK. 

Grainbelt  has  certified  that:  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  no  overhead  traffic 
has  moved  over  the  line;  (3)  no  foimal 
complaint  filed  by  a  user  of  rail  service 
on  the  Une  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  «vith  the 
Commission  or  with  any  US.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  11  V.50(d)(l)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shell  be 
protected  imder  Oregon  Short  Une  R. 
Co. — ^/4bando/imen( — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  13, 1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 


■  A  lUy  will  be  Utued  routuwly  by  the 
CaminiMiaa  in  those  proceeding*  where  an 
informed  decision  on  enviroameotei  iwues 
(whether  taieed  by  a  party  or  by  the  CoauniMioa's 
Section  of  Envitonmental  Analyaie  in  it«  ^ 

independent  investigation)  cannot  be  made  beface 
the  effective  date  of  the  notice  of  Mamptioo.  See 
Exemption  of  OutofSeivke  Baii  Lme$.  S  LCX:.2d 
177  (10S9).  Any  astily  aeeking  a  aUy  oo 
enviiuMi  mental  concanu  i*  eooNiaeed  to  fiie  ila 
r.^uesl  as  soon  a*  possible  in  order  to  permit  the 


fil(  an  OFA  under  49  CFK 

llj  2.27(c)(2),2  and  trail  use/rail  banking 

re(  nests  under  49  CFR  1152.29  ^  must 

be  lied  by  October  24, 1994.  Fetitioiis 

to  leopen  or  requests  for  public  use 

conditions  under  49  CFR  1152.28  must 

be  hied  by  November  3, 1994,  with*. 

Ollce  of  the  Secretary,  Case  Control 

Bn  nch.  Interstate  Commerce 

Coi  omission,  Washinston,  DC  20423. 

i  L  copy  of  any  pleaoing  filed  with  the 
Coi  nmission  should  be  sent  to 
ap|licant's  representative:  Eric  M- 
Hotky,  Esq..  Gollatz,  Griffin  &  Ewing, 
P.C^.,  213  W.  Miner  St.,  P.  O.  Box  796, 
W*t  Chester,  PA  19380-0796. 

If  the  notice  of  exemption  contains 
fal^e  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Grainbelt  has  filed  an  envitonmental 
report  which  addresses  the 
abandonment's  ejects,  if  any,  on  the 
environment  and  historic  resources.  The 
Se<^tion  of  Environmental  Analysis 
]  will  issue  an  environmental 
ssment  (EA)  by  October  19, 1994. 
rested  persons  may  obtain  a  copy  of 
EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission. 
Wi  shington,  DC  20423)  or  by  calling 
Elt  ine  Kaiser,  Chief  of  SEA,  at  (202) 
92:  -6248.  Comments  on  environmental 
an«  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
av4ilable  to  the  public. 

1  Environmental,  historic  preservation, 
pu  >lic  use,  or  trail  use/rail  banking 
COI  Lditions  will  be  imposed,  where 
ap  )ropriate,  in  a  subsequent  decision. 

[  ecided:  October  4. 1994. 

I  y  the  CoTomission,  David  M.  Kooschnik. 
Dit  sctor.  Office  of  Proceedings. 
Vei  non  A.  Williams, 
Ac  ing  Secretary. 

(FI  Doc.  94-25468  Filed  10-13-94;  8:45  am] 
BILI  mo  CODE  701S-01-P 


fPi  cket  No.  AB-401  (Sub-No.  1)] 

Of  sgon  Pacific  &  Eastern  Railway 
Cfl  mpany— Abandonment— Between 
Co  Rage  Grove  and  Mosby  Creelt,  OR 

I  Commission  has  issued  a  certificate 
au  horizing  the  Oregon  Pacific  &  Eastern 
Ra  Iway  Company  (OP&E)  to  abandon 
its  3.35-mile  line  between  milepost  t).0 
at  :k)ttage  Grove  and  milepost  3.35  at 
M  sby  Creek  in  Lane  County,  OR.  The 
ah  indonment  was  granted  subject  to  the 
COI  idition  that  OPa4  retain  its  interest  - 


Coi  imiasion  to  review  and  act  on  the  request  before 
the  effective  date  of  thiaexamptioo. 

2  'iee  Exempt  of  Hail  Abaadoaweit— Offers  <^ 
Fin  m  Assist..  4  I.CC2d  lfi4  (tflS7). 

'  The  Commission  will  accept  a  iate-filed  ttail 
use  rvqaest  a*  long  a«  it  retaina  jurisdiction  to  do 


in  and  take  no  steps  to  alter  the  historic 
integrity  of  the  line  until  completion  of 
the  section  106  process  of  the  National 
Historic  Preservation  Act,  16  U.S.C. 
470f 

The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission 
finds  that:  (1)  a  financially  responsible 
person  has  ofEered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
rail  service  to  be  continued  and  (2)  it  is 
likely  that  the  financial  assistance  will 
fully  compensate  OP&E. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Commission  and 
OP&E  within  10  days  after  publication. 

Any  offers  of  finanrial  assistance 
must  be  filed  with  the  Commission  and 
OP&E  no  later  that  10  days  fi-om  the 
pubUcation  date  of  this  Notice.  The 
following  notation  must  be  typed  in 
bold  faqp  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer 
"Office  of  Proceedings.  AB-OFA".  Any 
offer  previously  made  must  be  remade 
vtdthin  this  lOnlay  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  1090S 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFR  1152.28(a)(2). 

Decided:  October  4. 1994. 

By  the  Commission.  David  M.  iConschnii^ 
Director.  Office  of  Proceedings. 
Vemoo  A.  WilliMH, 
Acting  Secrebuy. 

(FR  Doc.  94-25479  Filed  10-13-94;  8:45  ami 
BIUJNQ  COOE  im^t-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Order 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act;  Berlin 
and  Farro  Liquid  Incineration,  Inc. 

In  accordance  with  Departmental 
poUcy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  order  in 
United  States  v.  Berlin  and  Farro  Liquid 
Incineration,  Inc.,  Civil  Action  No.  84- 
CV-B473-FL,  and  United  States  v. 
Am  way  Corp.,  Civil  Action  No.  89-CV- 
402go-FL,  has  been  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  K4ichigan  on 
September  29, 1994. 

The  Consent  Decree  resolves  claims 
against  Laro  Coal  and  Iron  Company  by 
the  United  States  imder  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq.. 
for  past  and  future  response  costs  at  the 
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Berlin  &  Farro  Liquid  Incineration  Site 
("Site"),  Swartz  Creek,  Michigan.  The 
Consent  Decree  provides  for  the 
payment  to  the  United  States  of 
$426,234  20.  This  amount  represents  all 
past  costs  of  the  United  States  for  the 
Site  that  were  not  recovered  by  a 
previous  consent  decree  in  these  cases 
between  the  United  States  and  fifteen 
major  and  eighty  de  minimis  parties. 
The  settlement  also  includes  a  covenant 
not  to  sue  for  response  action  at  the  site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubUcation  comments 
relating  to  the  proposed  consent  order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  BeHin  and 
Farm  Liquid  Incineration,  Inc.,  D.J.  Ref 
90-11-2-77A  and  United  States  v. 
AmwayCorp.,  D.J.  Ref.  90-11-2-77B. 

The  proposed  consent  order  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan,  210  Federal  Building,  600 
Chiuch  Street,  Flint,  Michigan  48502,  at 
the  Office  of  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  V,  200  West  Adams 
Street,  Chicago,  Illinois  60S04.  and  at 
the  Consent  Decree  Library,  1120  G 
Street  NW..  4th  Floor.  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  bi  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.75  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Bruce  Gelber, 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  94-25471  Filed  10-13-94;  8:45  am) 
BIUJNG  COOE  M10-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act;  Dore  & 
Associates  Contracting,  Inc. 

In  accordance  with  Department  policy 
28  CFR  Section  50.7,  notice  is  hereby 
given  that  on  October  4, 1994,  a 
proposed  Consent  Decree  in  United 
States  V.  Dore  &■  Associates  Contracting, 
Inc.  (Civ.  No.  93-CV-10333-BC)  was 
lodged  in  the  United  States  District 
Court  for  the  Eastern  District  of 
Michigan  (Bay  Qty). 

The  UnitedfStates  filed  the  complaint 
commencing  this  enforcement  action  in 
1993:  under  the  Qean  Air  Act  ("Act"). 
42  U.S.C.  Section  7401  et  seq.,  alleging 


violations  of  the  Act,  and,  in  particular, 
violations  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutant 
("NESHAP")  that  appUes  to  the 
pollutant  asbestos.  See  40  CFR  Part  61 , 
Subpart  M.  The  alleged  violations 
related  to  asbestos  removal  work 
performed  by  Defendant  in  1988  at  a 
building  known  as  Emerson  Center, 
which  was  located  hi  Flint,  Michigan 
prior  to  its  demohtion,  completed  in 
1989. 

Under  the  proposed  Decree, 
Defendant  shall  be  required  to,  among 
other  things:  comply  with  all  aspects  of 
the  current  asbestos  NESHAP  as  set  out 
at  40  CFR  Part  61  (Subpart  M),  submit 
supplemental  reports  and  certifications 
concerning  all  asbestos  removal  work  by 
Defendant,  and  pay  stipulated  penalties 
in  the  event  Defendant  violates 
particular  requirements  of  the  NESHAP 
and/or  the  Decree.  The  Decree  also 
requires  that  Defendant  pay  a  civil 
penalty  of  $4,250. 

The  Departinent  of  Justice  vrill 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  &  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Dore  6- 
Associates  Contracting,  Inc..  DOJ  Ref. 
#90-5-2-1-1582. 

The  proposed  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan.  Federal  Building,  1000 
Washington  Avenue,  Bay  City, 
Michigan,  and  at  the  offices  of  the  U.S. 
Environmental  Protection  Agency, 
Region  5.  0*7;ce  of  Regional  Counsel, 
200  West  Adams  (29th  Floor),  Chicago, 
Illinois.  Copies  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street.  NW.,  4th  Floor, 
Washington,  DC  10005,  (202)  624-0692 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $4.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  "Consent  Decree  Library." 
Bruce  S.  Geliwr, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  94-25472  Filed  10-13-94;  8:45  am) 
BH.L1N0  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act  Request  for  Public 
Comment 

Notice  is  hereby  given  that  a  Consent 
Decree  in  Louisiana  Environmental 


Action  Network  v.  Babbitt,  Civil  No.  94- 
0895  (E.D.  La.)  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Louisiana  on 
September  29, 1994. 

The  case  involves  the  Louisiana 
Environmental  Action  Network's  claim 
that  the  Department  of  the  Interior  had 
failed  to  comply  with  the  statutory 
deadline  for  completion  of  a  research 
study  described  under  section  328(b)  of 
the  Clean  Air  Act,  as  amended  by  the 
Clean  Air  Amendment  of  1990.  Pub.  L. 
No.  101-549, 104  Stat  2399  (codified  at 
42  U.S.C.  7627(b).  The  proposed 
Consent  Decree  would  require 
completion  of  the  research  study  by 
August  1. 1995. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
30  days  from  the  date  of  publication  of 
this  notice.  Comments  should  be 
addressed  to  Ms.  Kathleen  Roberts.  U.S. 
Department  of  Justice,  Environmental 
Defense  Section.  P.O.  Box  23986, 
Washington,  D.C.  20026-3986  and 
should  refer  to  Louisiana  Enviroruitental 
Action  Network  v.  Babbitt,  Civil  No.  94- 
0895  (E.D.  U.). 

The  Consent  Decree  may  be  examined 
at  the  Qerk's  Office,  United  States 
District  Court  for  the  Eastern  District  of 
Louisiana.  500  Camp  Street,  New 
Orleans,  Louisiana  70130. 

Alternatively,  a  copy  of  the  Decree  is 
available  on  request  from  Ms.  Kathleen 
Roberts  at  (202)  514-3924. 

Dated:  October  7. 1994. 
Lois  J.  Scfaifier, 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division.  Department  of 
Justice. 

IFR  Dot  94-25417  Filed  10-13-94;  8:45  ami 
BUJNG  COOE  441fr«-M 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act;  Terry 
Shaner,  et  al. 

In  accordance  with  Department 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  two  projjosed  consent  decrees 
in  United  States  v.  Terry  Shaner.  et  a!.. 
Civil  Action  No.  85-1372.  were  lodged 
on  September  28. 1994  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  An  amended 
complaint  was  filed  simultaneously 
with  the  lodging  of  the  two  Consent 

L9GCr&6S. 

The  first  of  the  two  proposed  consent 
decrees  requires  the  ten  Settling 
Defendants  to  pay  the  United  States 
$547,304.44.  which  equals  100%  of 
their  volumetric  share  of  past  response 
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costs,  100%  of  their  share  of  estimated 
future  response  costs  at  the  Site,  and  a 
100%  premium  on  future  response 
costs.  Li  the  second  of  the  two  proposed 
consent  decrees,  the  Settling  Defendant 
cashes  out  for  $7,000.00  based  on  the 
U.S.  Environmental  Protection  Agency's 
financial  analyst's  review  of  extensive 
financial  information  and  determination 
that  the  Settling  Defendant  was  unable 
to  pay  its  full  volumetric  share  of  the  de 
minimis  settlements  described  in  the 
decrees. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Conunents  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Terry 
Shaner,  et  al.,  DOJ  Ref.  §90-11-3-76. 

The  proposed  consent  decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Pennsylvania.  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  Pennsylvania, 
19106-^476;  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street  NW..  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  either  of  the 
proposed  consent  decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Dea«e  Library,  1120  G  Street 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  of  either  or  both  of 
the  proposed  decrees,  please  refer  to  the 
referenced  case,  the  specific  decree 
requested,  either  the  de  minimis  decree 
signed  by  ten  defendants  or  the  inability 
to  pay  decree  signed  by  one  defendant 
and  enclose  a  check  in  the  amount  of 
$7.25  for  the  de  minimis  decree  signed 
by  ten  defendants  and/or  in  the  amount 
of  $5.50  for  the  inability  to  pay  decree 
signed  by  one  defendant  (25  cents  per 
page  reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  94-25473  Filed  10-13-94;  8:45  am] 
B4UJN0  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Uabiiity  Act;  Shell 
Oil  Company,  Inc.,  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 


ven  that  on  September  15, 1994  a 
roposed  Consent  Decree  in  United 
tates  and  State  of  California  v.  Siie/7 
•i7  Company,  Inc.,  et  al.  Case  Np.  CF 
1-0589  RJK(Ex)  was  lodged  with^e 
Jnited  States  District  Court  for  the 
Antral  District  of  California.  This 
'onsent  Decree  represents  a  settlement 
if  claims  against  Shell  Oil  Company, 
Jnion  Oil  Company  of  California, 
<  Ulantic  Richfield  Company  and 
'  'exaco.  Inc.  ("Settling  Defendants")  for 
osts  incurred  in  connection  with  the 
^cCoU  Superfund  Site  in  Fullerton, 
lahfomia  imder  Section  107  of 
ERCLA,  42  U.S.C.  %07. 

Under  this  settlement  between  the 
Jnited  States  and  the  State  of  California 
"Plaintiffs")  and  the  Settling 
)efendants,  the  Settling  Defendants  will 
lay  the  United  States  Environmental 
•rotection  Agency  ("EPA")  $13,248,000 
Dr  past  United  States  response  costs. 
'  lie  Consent  Decree  also  requires  the 
:  Jettling  Defendants  to  pay  the  State  of 
I  ^lifomia  $4,752,000  for  past  State 
espouse  costs.  Under  the  Consent 
)ecree,  the  Plaintiffs  obtain  a 
I  eclaratory  judgment  against  the 
I  iettling  Defendants  for  all  future 
1  espouse  costs  incurred  in  connection 
vith  the  McCoU  Site.  The  Consent 
)ecree  imposes  a  penalty  of  $5,000  per 
I  lay  for  each  day  payment  of  past 
:  espouse  costs  to  the  Plaintiffs  is  late. 

The  Department  of  Justice  will  receive 
or  a  period  of  thirty  (30)  days  from  the 
I  late  of  this  publication  comments 
;  elating  to  the  proposed  Consent  Decree. 
[Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Vasfaington,  DC  20530,  and  should  refer 
o  United  States  and  State  of  California 
'.  Shell  Oil  Company,  Inc.,  et  al.,  D.J. 
iel  90-11-2-3A. 

The  proposed  Consent  Pecree  may  be 
jxamined  at  the  Office  of  the  United 
states  Attorney,  Central  District  of 
i^ahfomia.  Room  7516  Federal  Building. 
JOO  North  Los  Angeles  Street,  Los 
Vngeles,  California  90217  and  at  Region 
X,  Office  of  the  Environmental 
Protection  Agency,  75  Hawthorne 
street,  San  Francisco,  California  94105, 
ind  at  the  Consent  Decree  Library,  1120 
J  Street  NW.,  4th  Floor,  Washington, 
X:  20005,  (202)  624-0892.  A  copy  of 
he  proposed  Consent  Decree  may  be 
)btained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street 
>JW.,  4th  Floor,  Washington,  DC  20005. 
n  requesting  a  copy,  please  enclose  a 
:heck  in  the  amount  of  $7.00  (25  cents 


per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
John  C.  Cruden, 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  94-25474  Filed  10-13-94;  8:45  am] 
BILUNG  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decrees; 
Southern  Pacific  Transportation  Corp., 
etai. 

In  accordance  vnth  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  two  proposed 
consent  decrees  in  United  States  v. 
Southern  Pacific  Transportation 
Corporation,  et  al.,  consolidated  with. 
People  of  the  State  of  California  v. 
Southern  Pacific  Transportation 
Corporation,  et  al..  CIV-S-92-1117, 
were  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Cahfomia  on  March  14, 1994.  These 
consolidated  actions  were  brought 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  §9607,  Section  311  of  the 
Clean  Water  Act,  42  U.S.C.  §  1321,  and 
the  Rivers  and  Harbors  Act,  33  U.S.C. 
§  407,  as  well  as  under  various  state 
statutes  and  the  common  law. 

Under  the  first  proposed  consent 
decree,  AMVAC  Chemical  Corporation 
and  American  Vanguard  Corporation 
agree  to  pay  $2  milUon  to  the  United 
States  and  the  State  of  California  in 
compensation  of  the  claims  alleged 
against  those  corporations.  The  second 
proposed  consent  decree  provides  that 
Southern  Pacific  Transportation 
Company  and  related  corporations, 
GATX  Corporation,  General  American 
Transportation  Corporation,  J.M.  Huber 
Corporation,  Trinity  Chemical 
Industries,  Inc..  and  Transmatrix.  Inc., 
agree  to  pay  the  United  States  and  the 
State  of  California  $36  miUion  over  a 
period  of  five  years.  These  funds  are 
being  paid  to  reimburse  the  United 
States  and  the  State  of  California  for 
environmental  response  costs,  health 
study  costs,  natural  resource  damages, 
penalties,  state  law  claims,  and  common 
law  damages  incurred  as  a  result  of  the 
derailment  of  a  Southern  Pacific  train 
and  subsequent  spill  of  hazardous 
substances  into  the  Upper  Sacramento 
River.  No  further  response  activities  are 
anticipated  at  this  site;  however. 
ongoing  natural  resource  damage 
restoration  projects  will  he  conducted 
pursuant  to  a  Natural  Resource  Damage 
Assessment  Plan  designed  by  the 
plaintiffs  and  pursuant  to  a 
Memorandum  of  Agreement  between 
the  governments. 
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The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decrees  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  D.C.  20530.  All  comments 
should  refer  to  United  States  v. 
Southern  Pacific  Transportation 
Corporation,  et  al..  DOJ  Number  90-5- 
t-1-3820. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Room  3305.  Federal 
Building,  U.S.  Courthouse,  650  Capitol 
Mall,  Sacramento,  CA  95814;  the  Region 
IX  Office  of  the  Environmental 
Protection  Agency,  75  Havrthorne 
Street.  San  Francisco.  CA  94105;  and  at 
the  Consent  Decree  Library,  1120  G 
Street  NW.,  4th  Floor.  Washington.  D.C. 
20005.  (202)  624-0892.  Copies  of  the 
proposed  consent  decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  DeCTee  Library,  1120  G  Street 
NW..  4th  Floor.  Washington.  D.C. 
20005.  Any  request  for  a  copy  of  the 
proposed  consent  decrees  should  be 
accompanied  by  a  check  in  the  amount 
of  $10.25  for  the  AMVAC  decree  and 
$10.50  for  the  Southern  Pacific  decree, 
for  copying  costs  ($0.25  per  page), 
payable  to  "Consent  Decree  Library." 
Bruce  S.  GeDMr, 

Acting  Chief,  Eiwironmentai  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  94-25476  Filed  10-13-94;  845  am] 
8H.UN0  CODE  4410-01-41 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-29.843  Victoria.  TX;  TA-4V-29.B43A 
Houston,  TX] 

Davis  Great  Guns  Logging  Company 
alkla  Tucker  Wireline  Services,  Inc.; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Woilier 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assi.stance  on  July 
25, 1994.  applicable  to  all  workers  of  the 
subject  firm  engaged  in  employment 
related  to  exploration  and  drilling  for 
crude  oil  and  natural  gas.  The 
certification  notice  was  pubUshed  in  the 
Federal  Register  on  August  6. 1994  (59 
FR  40370). 


At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  on  January  1, 1994 
Tucker  Wireline  Services  purchased  the 
assets  of  Davis  Great  Gims  Logging 
Company.  Tucker  Wireline  Services  is 
successor-in-interest  firm  performing 
the  same  services  as  its  predecessor  and 
having  the  same  workforce  and 
customers.  Tucker  Wireline  Services  is 
experiencing  worker  separations  in 
1994. 

Accordingly,  the  Department  is 
amending  the  certification  to  show  the 
correct  worker  group. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Davis  Great  Guns  Logging  Company  and 
Tucker  Wireline  Services  who  were 
adversely  affected  by  increased  imports 
of  crude  oil  and  natural  gas. 

The  amended  notice  applicable  to 
TA-W-29.843  is  hereby  issued  as 
follows: 

All  workers  of  Davis  Great  Guns  Ixigging 
Company,  also  known  as  (a/k/a)  Tucker 
Wireline  Services.  Inc..  in  Victoria  and 
Houston.  Texas  engaged  in  employment 
related  to  exp!oration  and  drilling  for  crude 
oil  and  natural  gas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  19,  1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  5th  day  of 
October  1994. 

Victor  J.  Truozo. 

Program  Manager.  Policy  and  Reemployment 

Sen-ices.  Office  of  Trade  Adfustment 

Assistance. 

|FR  Doc.  94-25484  Filed  10-13-94:  8:45  am) 
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[TA-W-29,743] 

IBM  Corporation;  Poughkeepsie,  NV; 
Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  August  22, 1994.  one  of  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibihty  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  August  5. 
1994  and  published  in  the  Federal 
Register  on  August  25, 1994  (59  FR 
34867). 

At  the  request  of  one  of  the  petitioners 
who  claims  that  the  Supplier  Quality 
Assurance  Department  is  engaged  in  the 
production  of  an  article,  the  Department 
is  expanding  its  factfinding 
investigation  to  the  production  of 


mainframe  computers  at  IBM's 
Poughkeepsie,  New  York  plant 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisifna.  The  application 
is.  therefore,  granted. 

Signed  at  Washington.  D.C.  this  3rd  dav  of 
October  1994. 

Victor  f .  Trunzo. 

Program  Ma.iager.  Policy  and  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-25485  Filed  10-13-94;  8:45  am] 

KLLIHG  CODE  4S10-W-M 


[TA-W-30,184J 

Marfcwest  Siioam  Plant,  South  Shore, 
KY;  Investigations  Regarding 
Certifications  of  EHglbinty  To  Apply  for 
Worker  Adjustment  Assistance; 
Correction 

This  notice  corrects  the  notice  for 
petition  TA-W-30.1 84  which  was 
published  in  the  Federal  Register  on 
August  19. 1994  (59  FR  42859)  in  FR 
Document  94-20469.  A  printing  error 
concerning  the  company's  name  and 
city  and  state  locations  appears  in  the 
13th  line  of  the  first  and  second 
columns,  respectively,  in  the  appendix 
table  on  page  42859.  "The  name  ^ould 
read  "Maikwest  Siioam  Plant"  in  the 
first  column  and  "South  Shore. 
Kentucky"  in  the  second  column 
instead  of  "Markwest  Hydrocarbon 
Partners  (Co) ".  "Englewood.  Colorado". 

Signed  in  Washington.  D.C.  this  6th  day  of 
October  1994. 

Victor  ].  Tnuuo. 

Program  Manager.  Policy  and  Reemployrrif  at 

Senices,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  94-25486  Filed  10-13-94;  8:45  am) 

BILLING  CODE  4S10-I0-M 


[TA-W-29.96^ 

McCord  Winn  Textron  Cookevflie,  TN; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  August  26, 
1994.  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  July  28,  1994.  and  published  in  the 
Federal  Register  on  August  15, 1994  (59 
FR  41792). 
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Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

( 1 )  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not  . 
previously  considered;  or 

(3)  if  in  the  opiniod  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Investigation  findings  show  that  the 
workers  produced  windshield  washer 
reservoir  pumps  and  automobile  seating 
comfort  systems. 

Investigation  findings  show  that  as  a 
result  of  corporate  excess  capacity 
because  of  the  closure  of  the  Winchester 
plant  which  produced  fuel  pimip 
armatures,  the  company  made  the 
decision  to  close  the  Cookeville  plant 
and  consoUdate  its  production  at 
Manchester,  New  Hampshire  and 
Lavonia,  Georgia.  A  domestic  transfer  of 
production,  for  whatever  reason,  would 
not  provide  a  basis  for  a  worker  group 
certification.  Further,  the  findings  show 
increased  sales  and  production  at 
Cookeville  right  up  to  the  domestic 
transfer  of  production  in  June,  1994. 

Certification  under  the  worker 
adjustment  assistance  program  is  based 
on  increased  imports  of  articles  that  are 
like  or  directly  competitive  (emphasis 
added)  with  those  produced  at  the 
workers'  firm  (windshield  washer 
pumps  and  automobile  seating  systems) 
and  which  contributed  importantly  to 
worker  separations  and  sales  or 
production  declines  at  the  plant. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington  DC.  this  3rd  day  of 
October  1994. 
Victor  ).  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  94-25487  Filed  1&-13-94;  8:45  am] 
BilUNQ  COOE  4S10-30-M 


M  :Donnell  Douglas  Helicopter 
&  stems.  Mesa,  AZ;  Amended 
O  irtiflcation  Regarding  Eligibility  To 
A|  >ply  for  Worker  Adjustment 
A  sistance 

h  accordance  with  Section  223  of  the 
Ti  ade  Act  of  1974  (19  U.S.C.  2273)  the 
D  partmeift  of  Labor  issued  a 
O  rtification  of  Eligibility  to  Apply  for 
W  Qrker  Adjustment  Assistance  on 
Ai  igust  11, 1994,  applicable  to  all 
w  jrkers  of  the  subject  firm  engaged  in 
ei  iployment  related  to  the  production  of 
h(  licopters. 

rhe  certification  notice  was  published 
in  the  Federal  Register  on  August  25, 
1<  94  (59  FR  43867). 

At  the  request  of  the  State  Agency,  the 
Department  is  amending  the 
ce  rtification  to  include  leased  workers 
fn  tm  Rasbkin  and  CJI.I.,  Tempo, 
A^zona;  I.TS.  and E.T.S.,  Scottsdale, 
Aiizona;  F.D.S.  and  Ciber,  Phoenix, 
Afizona;  and  MDTA,  Long  Beach, 
California,  engaged  in  the  production  of 
halicopters  at  Mesa,  Arizona. 

[The  intent  of  the  Department's 
cdrtification  is  to  include  all  workers  at 
\fcDonnell  Douglas  Helicopter  at  Mesa, 
A  izona  who  were  afi'ected  by  increased 
imports  of  helicopters. 

The  amended  notice  applicable  to 
T  i-W-29.556  is  hereby  issued  as 
fa  lows: 

Ml  workers  of  McDonnell  Douglas 
Helicopter  Systems  (MDHS)  Mesa,  Arizona 
aqd  leased  workers  &om  Rasbkin  and  C.D.I., 
T^pe,  Arizona;  I.T.S.  and  E.T.S.,  Scottsdale. 
fizona:  P.D.S.  and  Ciber,  Pboenix,  Arizona; 
1 MDTS,  Long  Beach,  California,  engaged 
lithe  production  of  helicopters  at  Mesa, 
jizona  who  became  totally  or  partially 
parated  from  employment  on  or  after 
sruary  18, 1993  are  eligible  to  apply  for 
^justment  assistance  under  Section  223  of 
tl»  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
O  itober  1994. 

V  ctor  J.  Trunzo, 

Pi  ogram  Manager,  Policy  and  Reemployment 

S<  rvices.  Office  of  Trade  Adjustment 

A  sistance. 

[F  R  Doc.  94-25488  Filed  10-13-94;  8:45  am) 
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r  l^-W-29,927] 

V  alker  Manufacturing  Company, 
H  sbron,  OH;  Notice  of  Negative 
D  stermlnation  Regarding  Application 
f4r  Reconsideration 

By  an  application  dated  September 
2*,  1994,  the  United  Auto  Workers 
U  nion  (UAW)  requested  administrative 
r(  consideration  of  the  subject  petition 
f(  r  trade  adjustment  assistance  (TAA). 


The  denial  notice  was  signed  on  August 
15, 1994  and  published  in  the  Federal 
Raster  on  September  2, 1994  (59  FR 
45711). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  findings  show  that 
the  workers  produce  auto  exhaust 
systems  and  that  the  plant  will  be 
closed  by  the  end  of  1994. 

The  union  claims  that  the  Department 
should  have  used  Custom  data  on  U.S. 
imports  to  supplement  its  customer 
survey.  A  review  of  the  Department's 
investigation  shows  that  Custom  data  on 
imports  was  used.  U.S.  imports  of     ■ 
mufflers  and  exhaust  pipes  declined 
absolutely  in  1993  compared  to  1992 
and  in  the  latest  12-month  period  fi-om 
June  through  May  1993-1994  compared 
to  the  same  perioid  in  1992-1993. 

In  order  for  a  worker  group  to  be 
certified  eligible  to  apply  for  TAA,  it 
must  meet  all  three  of  the  Worker  Group 
Eligibility  Requirements  of  the  Trade 
Act — (1)  a  significant  decrease  in 
employment,  (2)  an  absolute  decrease  in 
sales  or  production  and  (3)  an  increase 
of  imports  that  are  like  or  directly 
competitive  with  those  produced  by  the 
petitioning  workers'  firm  and  these 
increased  imports  must  have 
"contributed  importantly"  to  worker 
separations  and  decreased  sales  or 
production  at  the  workers'  firm.  The 
worker  group  caimot  be  certified  eligible 
to  apply  for  TAA  if  any  one  of  the 
worker  group  criteria  are  not  met  in  the 
relevant  period. 

The  "contributed  importantly"  test  is 
generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department's  survey  of  Hebron's 
customers  shows  that  they  did  not 
decrease  their  purchases  from  Hebron 
and  increase  their  imports  in  the 
relevant  period. 

The  union  states  that  machinery  from 
the  Hebron  plant  is  being  shipped  to  a 
plant  in  Mexico.  New  findings  on 
reconsideration  show  that  as  a  result  of 
the  Hebron  closure,  the  company  is 
making  its  excess  machinery  available 
to  other  corporate  North  American 
plants  including  the  one  in  Mexico. 
Certification  imder  the  Trade  Act  is 
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based  upon  increased  imports  of  like  or 
directly  competitive  articles  with  those 
produced  at  the  workers'  firm. 
Machinery  associated  with  the 
production  of  exhaust  systems  is  not 
like  or  directly  competitive  vdth 
exhaust  systems. 

Other  findings  on  reconsideration 
show  that  the  Mexican  plant  produces 
exhaust  systems  only  for  the  Mexican 
market.  The  Hebron  plant  produces 
exhaust  systems  only  for  a  major 
domestic  original  equipment 
manufacturer  (OEM). 

Other  findings  on  reconsideration 
show  that  no  production  was  transferred 
to  Mexico  as  a  result  of  the  closure  of 
the  Hebron  plant.  Only  the  production 
of  resonator  bodies  was  transferred  to 
Canada;  however,  this  accounted  for 
only  a  very  small  portion  of  Hebron's 
total  production  and  the  workers  were 
not  separately  identifiable  by  product. 
The  Hebron  closing  is  the  result  of 
capacity  issues  within  Walker 
Manufacturing  in  North  America. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D.C.,  this  5th  day  of 
October  1994. 

Victor  J.  Trunzo, 

Program  Director,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-25489  Filed  10-13-94;  8:45  am] 
BILUNQ  COOE  4510-dO-M 


Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  irom  other  soiu'ces.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 
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The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  Uie  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  fotmd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procediu^s  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 


Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
vmting  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  Usted  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publications  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Hampshire 

NfH940001  (Feb.  11.1994) 
NfH94000S  (Feb.  11.  1994) 

Volume  n 

New  York 

NY940003  (Feb.  11, 1994) 
NY940008  (Feb.  11. 1994) 
NY940031  (Feb.  11. 1994) 
NY940046  (Feb.  11,  1994) 

Volume  III 

Kentucky 

KY940001  (Feb.  11, 1994) 

KY940002  (Feb.  11. 1994) 

KY940003  (Feb.  11. 1994) 

KY940004  (Feb.  11.  1994) 

KY940006  (Feb.  11. 1994) 

KY940007  (Feb.  11. 1994) 

KY940027  (Feb.  11.  1994) 

KY940028  (Feb.  11.1994) 

KY940029  (Feb.  11,  1994) 
Tennessee 

TN940053  (Jun.  10. 1994) 

Volume  A' 

Illinois 
IL940007  (Feb.  11,  1994) 
IL940016  (Feb.  11,  1994) 
IL940021  (Apr.  15. 1994) 
IL940022  (Apr.  15. 1994) 
IL940027  (Apr.  15.  1994) 
IL940028  (Apr.  15.  1994) 
1L940029  (Apr.  15.  1994) 
IL940032  (Apr.  15. 1994) 
IL940034(Apr.  15. 1994) 
IL940043  (Apr.  15. 1994) 
IL940046  (Apr.  15.  1994) 
IL940051  (Apr.  15. 1994) 
IL940063  (Apr.  15. 1994) 
IL940067  (Apr.  15. 1994) 
IL940068  (Apr.  15.  1994) 
IL940069  (Apr.  15,  1994) 
IL940071  (Apr.  15. 1994) 
IL940073  (Apr.  15. 1994) 
IL940082  (Apr.  15, 1994) 
IL940084  (Apr.  15. 1994) 
IL940090  (Apr.  15. 1994) 
IL940092  (Apr.  15. 1994) 
IL940095  (Apr.  15. 1994) 
IL940096  (Apr.  15. 1994) 


S21M 


ter  / 


IL940098(P«b.ll,1994j 
-  Indiua  ' 

IN940031  (Apr.  08. 1994) 
Ifidrign 

MI94OO01  (Feb.  11. 1994) 

M19WW02  (Fflb.  11. 1994) 

MMOOQS  (Feb.  11. 1994) 

Ml94aOM  (F«h.  11.1994) 

MI940005  (Fob.  11. 1994) 

M1940007  (Feb.  11. 1994) 

MI940012  (Feb.  11, 1994) 

MI940031  (Fab.  11. 1994) 

MI940049  (Feb.  11.  MM) 
Minnesota 

MN940005  (Feb.  11, 1994) 

MN940Q07  (Feb.  11. 1994) 

MN»400aS  (Feb.  11, 1994) 

MN94001S  (Feb.  11. 1994) 

MN9400Z7  (Mar.  25, 1994) 

MN940(ni  (Mar.  25. 1994) 

MNd40035  (Mar.  25, 1994) 

MN940039  (Mar.  25. 1994) 
Ohio 

OH940001  [Feb.  1 1 ,  1994) 

OH940002  (Feb.  11, 1994) 

OH940003  (Feb.  11, 1994) 

OH940026  (Apr.  01, 1994) 

OH940027  (Apr.  01, 1994) 

OH940029  (Feb.  11,1994) 
Wisconsin 

WI940008  (Feb.  11,1994) 

WI940010  (Feb.  11, 1994) 

WI940012  (Feb.  11, 1994) 

WI940019  (Feb.  11. 1994) 

Volame  V: 

Louisiana 

LA940001  (Feb.  11. 1994) 

LA940OO4  (Feb.  11, 1994) 

LA940005(FebLll,1994) 

LA940009  (Feb.  11. 1994) 

LA940018  (Feb.  11, 1994) 
Nebraska 

NE940001  (Feb.  11, 1994) 

NE940002  (Feb.  11, 1994) 

NE94000a  (Feb.  11, 1994) 

NE940010  (Feb.  11, 1994) 

NE940011(Feb.ll.l994) 
Oklaboraa 

OK940019  (Feb.  11. 1994) 

OK940024  (Mar.  11,1994) 

Volume  V7; 
Alaska 

AK940001  (Feb.  11,1994) 

AK940002  (Feb.  11. 1994) 
Coiorado 

CO940003  (Feb.  11, 1994) 

CO940021  (Feb.  11. 1994) 

C094(K)22  (Feb.  11,1994) 
Idaho 

ID940001  (Feb.  11.1994) 
Montana 

MT40002  (Feb.  11,1994) 

MT40004  (Feb.  11,1994) 
North  Dakota 

ND940002  (Feb.  11, 1994) 
Oregon 

OR940001  (Feb.  11, 1994) 

General  Wage  DelerauaatMa 
Publication 

General  wage  detenninations  issued  - 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Govemment  Printing  (Dffice 
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(GPO)  docament  entitled  "GeMral  Wage 
DetaRBinatians  teued  Uader&e  Davis- 
Bacon  and  IMaled  Acts".  This 
publication  is  availaUe  at  each  of  the  SO 
Regional  Goverament  Depository 
U^wies  and  many  of  the  1,4(X) 
GovenuBent  Depositoiy  Lifararies  across 
the  (xnmtiy.  SubscTiptions  may  be 
purdiased  from:  Superintendoit  of 
Documents,  U.S.  (^vemment  Printing 
Office,  Washington.  DC  20402,  (202) 
783-3238. 

When  ordering  subscriptiao(8).  be 
sure  to  specify  die  State(s)  of  interest, 
■nee  subacriptioas  nay  be  otdered  for 
tany  or  ail  of  the  six  aqMirate  vduraes, 
jananged  by  State.  Subscriptions  inchide 
km  annual  edition  (tsstied  in  January  or 
February)  which  included  all  nirrent 
jeneral  wage  detenninatifms  for  the 
States  coveted  by  each  volume, 
rhrou^iout  die  reraainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  tins  7tfa  day  of 
October  1994. 


MmL.\ 

Oinctor.  Division  of  Wage  Determination. 
FR  Doc.  94-25374  RJed  10-13-^94;  8:45  am] 
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MTIOHAL  MEDIATION  BOAIK) 

Notice  of  Appohitriwut  of  Members  to 
he  PerfOnnanc*  ftovtaw  Board 

Notice  is  hereby  given  in  accxudance 
vith  S  use  §  4314  of  the  membership 
>f  the  National  Mediation  Board's 
'erformance  Re^ew  Board.  The    - 
nembers  are  as  follows: 

4s.  Magdalena  G.  |acobsen,  Natitn^i 
Mediation  Board,  Washington,  D.C. 

As.  Linda  A.  Lafferty.  Executive 

Director.  Federal  Service  Impasses 

Panel,  Washingtan,  D.C 
At.  John  C  Tntesdale.  Executive 

Secretary.  National  Labor  Relations 

Board.  Washington.  0.C 

FFECnVE  DATE:  September  20. 1994. 

OR  FURTHER  OWORMAHON  OONTMn^:  Mr. 
Villiam  A.  Gill,  Jr.,  Executive  IHref^or, 
301  K  Street,  N.W.,  Washington,  D.C 
^0572,  (202)  523-5950. 

By  direction  of  the  National  Mediation 
loard. 

VilliaaiA.Gill,fr.. 

Jtecutive  Director. 

FR  Doc.  94-2SS02  Filed  10-13-94;  8:4S  am] 
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NAnONAL  SOENCE  FOUNDAHON 

Notice  of  ^wmtt  AppRcaHons  lleoelved 
under  the  Antare«e  ConaorvaBon  Act 
of1978,P.L.e5-«41 

AGENCY:  National  Science  Foundatiim. 
ACTION:  Notice  of  Pennit  Applications 
Received  under  the  Antarctic 
Consfflvation  Act  of  1978,  P.L.  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF3  is  reqtnredto  ptriilish 
notice  of  pennit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  at  Tide  45 
Part  670  of  dw  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  pennit  applications  received. 
DATES:  Interested  paities  are  invited  to 
submit  written  dfita,  comments,  or 
views  with  respect  to  these  permit 
apptications  by  November  19, 1994. 
Permit  applicatitms  may  be  inspected  by 
interested  parties  at  the  Permit  OtBxx, 
address  b^ow. 

ADDRESSES:  Comments  should  be 
addressed  to  Pennit  Office,  Room  755. 
Office  of  Polar  Programs.  National 
Science  Fomitlation,  4201  V^ison 
Boulevard,  ArtingtoB,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Keimecty  at  the  above 
address  or  (703)  306-1031. 

SUPPLEMEITTAHY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pvlbhc  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Gonservation  of  Antarctic  Fauna  and 
Flora"  for  all  Uidled  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consuhative  Parties, 
recommended  establiafanaent  of  a  pennit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  gepgraphic  areas 
requiring  special  protection.  The 
regulations  establish  such  a  pennit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  ^>ecial  Scientific 
Interest. 

The  apphcatitms  received  are  as 
follows: 

1.  Applicant— jobn  L.  Bengtson. 
National  Marine  Mammal  Laboratory, 
National  Marine  Fisheries  Service, 
NOAA.  7600  Sand  Point  Way,  NJL. 
Seattle,  Washington  98115. 

Permit  Application  No.  95-023. 

Activity  far  WUch  Pennit  k  Requested 

Taking;  Enter  Sites  of  Spedal 
Scientific  Interest',  and.  Import  Into  and 
Export  From  the  United  States. 

Pinniped  researdi  to  be  conducted 
consists  of  ship-supported  studies  in  the 
circumpolar  pack  ice  zone  and  land- 
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based  studies  at  selected  sites  aroimd 
the  continent,  particiUarly  in  the  region 
of  the  Antarctic  Peninsula.  A  primary 
objective  is  to  study  the  feeding  ecology, 
reproduction,  and  population  dynamics 
of  Antarctic  seals  and  to  examine  their 
role  in  the  marine  ecosystem. 

When  logistically  possible,  time- 
depth  recorders,  radio  transmitters,  and 
satellite-linked  electronics  will  be 
deployed  on  seals  of  various  species  to 
monitor  their  deeding  and  diving 
behavior.  Instruments  will  be  fastened 
to  the  pelage  on  the  backs  of  individuals 
using  cyanoacrj'lic  glue  and/or  quick- 
setting  epoxy,  as  has  been  successfully 
used  in  previous  seasons.  Recorders  will 
be  retrieved  from  seals  up  to  90  days 
after  initial  deployment.  Those  packages 
not  recovered  will  be  shed  from  the 
seals'  backs  at  their  next  molt.  Shore- 
based  studies  and  surveys  will 
investigate  the  nimibers,  behavior,  and 
activity  patterns  of  Antarctic  fur  seals 
and  southern  elephant  seals.  To 
facilitate  the  census  work,  temporary 
paint  or  bleach  marks  may  be  applied  to 
seals  hauled  out  in  the  survey  area. 
Selected  individuals  may  be  tagged  to 
assist  identification  and  to  monitor 
migrations.  Aerial  surveys  will  be  flown 
to  assess  the  abundance  and  distribution 
of  pinnipeds  in  various  habitats.  In 
general,  surveys  will  be  flown  over 
altitudes  of  500  feet  or  greater  to 
minimize  potential  disturbance. 
However,  to  allow  greater  flexibility  in 
designing  and  conducting  surveys, 
flights  may  be  made  at  lower  altitudes 
(but  not  less  than  200  feet)  when  called 
for  by  conditions  of  survey  design  or 
human  safety.  Handling  of  seals  while 
restrained  will  include  marking, 
weighing,  measuring,  taking  tissue 
samples  (e.g.,  blubber,  skin,  blood,  hair). 

Permission  is  requested  to  enter  Cape 
Shirreff  (SSSI  #32)  and  Byers  Peninsula 
(SSSI  #6)  on  Livingston  Island  to  study 
pinnipeds  and  seabirds.  A 
comprehensive  census  of  these 
populations  was  conducted  during  the 
1986-87  austral  summer,  and  repeat 
censuses  are  being  planned  for  future 
seasons.  In  addition,  studies  of  seabirds 
and  pinnipeds,  as  described  above,  may 
be  undertaken  at  Cape  Shirreff  as  part  of 
the  CCAMLR  Ecosystem  Monitoring 
Program  (CEMP).  The  applicant  wishes 
to  conduct  directed  research  and 
monitoring  of  fur  seals  and  seabirds  at 
Cape  Shirreff  in  accordance  vrith  CEMP 
recommendations.  There  is  a  possibility 
of  recently-established  fur  seal  colonies 
within  the  vicinity  of  the  Byers 
Peninsula,  and  periodic  censuses  of  the 
area  would  be  desirable.  At  both  sites, 
care  will  be  taken  to  minimize 
disturbance  to  terrestrial  habitats  and 
lifeforms.  All  activities  conducted 


would  comply  with  the  approved  SSSI 
management  plans  in  force  for  each 
area. 

To  optimize  the  use  of  specimen 
material  previously  collected  from 
Antarctic  pennipeds,  permission  is 
requested  to  allow  exchange  of 
specimen  material  among  researchers  in 
various  nations.  Specifically,  the 
applicant  wishes  to:  (1)  import  Antarctic 
pinniped  specimen  material  into  the 
U.S..  and  (2)  export  Antarctic  pinniped 
specimen  material  out  of  the  U.S.  to 
investigators  collaborating  in  other 
coimtries.  Authorization  is  requested  to 
import  and  export  previously  collected 
specimen  material  from  all  six  species 
of  Antarctic  pennipeds  between  the  U.S. 
and  other  nations  who  have  acceded  to 
the  Antarctic  Treaty  and  the  Convention 
for  the  Conservation  of  Antarctic  Seals. 
Accession  to  these  treaties  will  ensure 
that  specimens  collected  by  foreign 
scientists  will  have  been  collected  in 
compUance  with  the  provisions  of  these 
two  conventions. 

Location 

Circiunpolar  pack  ice  areas  and  sites 
ashore.  Antarctic  Peninsula  region. 
South  Shetland  Islands  vicinity;  and 
Sites  of  Special  Scientific  Interest- 
Cape  Shirreff  (SSSI  «32)  and  Byers 
Peninsula  (SSSI  #6),  Livingston  Island. 
Access  will  be  by  ship,  boat,  or 
helicopter  (overflights  of  rookeries  will 
be  avoided). 

Dates 

January  1. 1995-December  31, 1999. 

2.  App/;can(— Thomas  A.  Day  and 
James  B.  McGraw,  Department  of 
Biology,  West  Virginia  University,  P.O. 
Box  6057,  Morgantown,  West  Virginia 
26506-6057. 

Permit  Application  No.  95-024. 

Activity  for  Which  Pennit  Is  Requested 

Take;  Enter  Site  of  Special  Scientific 
Interest;  and  Import  Into  the  United 
States. 

This  research  project  will  attempt  to 
determine  whether  UV-B,  particularly 
UV-B  associated  with  ozone  hole 
events,  affects  photosynthesis,  growth, 
and  reproductive  performance  of 
Antarctic  vascular  plants,  they  will 
assess  the  relative  magnitude  of  this 
limitation  by  using  experimental  field 
treatments  to  compare  UV-B  to  other 
potential  limitations  such  as  U'V-A 
(ultraviolet-A  radiation;  320— 400iun), 
water  stress,  and  nutrient  stress.  The 
applicant  proposes  enter  Biscoe  Point, 
Anvers  Island  (SSSI  #20)  to  collect  up 
to  50  green  tillers  or  shoots  with  root 
system  of  Antarctic  hair  grass 
[Descbampsia  antarctica),  and  up  to  20 
seeds  (filled  seeds  if  found)  of  Antarctic 


pearlwort  [Colobanthus  quitensis). 
These  samples  will  be  transported  to 
West  Virginia  University  where  they 
will  be  propagated  and  grown  in  growth 
cambers  and  a  greenhouse.  These  plants 
will  be  exposed  to  various  UV 
treatments  and  underlying  physiological 
mechanisms  responsible  for  their 
response  to  UV  will  be  identified. 
Equipment,  techniques,  and  facilities 
necessary  for  these  investigations  are 
not  available  at  Palmer  Station. 

Access  to  the  site  will  be  by  zodiac 
from  the  ship.  Plant  material  will  be 
collected  by  hand  and/or  trowel. 

Locatimi 

Biscoe  Point,  Anvers  Island — Sites  of 
Special  Scientific  Interest  #20. 

Dates 

February  10-17, 1995. 

3.  Applicant — Donal  T.  Manahan. 
Department  of  Biological  Sciences. 
University  of  Southern  CaUfomia,  Los 
Angeles,  California  90089. 

Permit  Application  No.  95-025. 

Activity  for  Which  Permit  Is  Requested 

Export  from  the  United  States  and 
Introduce  Non-indigenous  Species  into 
Antarctica.  The  appUcant  and  four 
faculty  members  will  offier  a  four-week 
course  at  the  McMurdo  Station  Crary 
Science  and  Engineering  Center  for  16 
students  from  major  international 
research  institutions.  This  second  year 
of  the  course  will  emphasize  foiu- 
themes:  1)  evolution  of  structure- 
function  in  cold-adapted  proteins  and 
biology  of  antifreeze  strategies  in 
antarctic  fishes,  2)  moleoilar  evolution 
and  UV-photobiology  of  antarctic  algae, 
3)  comparative  studies  of  protein  and 
membrane  adaptations  to  cold  in  marine 
invertebrates  and  fish,  and  4) 
physiology  and  biochemistry  of  larval 
development  of  antarctic  invertebrates. 
As  part  of  the  course,  the  applicant  will 
need  to  cultiue  species  of  unicellular 
algae  in  aseptic  conditions.  For  this 
purpose,  it  is  requested  to  export  from 
the  U.S.  approximately  10ml  of  algae 
culture  per  species  originally  isolated  in 
Antarctica,  lliese  cultures  will  be  used 
for  investigations  of  the  effects  of  UV  on 
the  biology  of  algae  (DNA  damage,  etc.) 
The  algae  species  now  in  culture  in  the 
U.S.,  that  were  originally  isolated  in 
Antarctica,  and  to  be  exported  from  the 
U.S.  are: 

Acrochaetium  sp. 
Acrosiphonia  sp. 
Bangia  sp. 

Chaeoceros  flexuosum 
Desmarestia  antarctica 
Halochorococcimi  sp. 
Halococpus  sp. 
Nitzchia  curta 
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Phaeocjrstisip. 
Phytiophcn  antarodci 
Porosin  facialis 
Pcnphjna  cf.  ftJommiwiMtefa 
Rhodochorton  puipuwum 
Thallassionra  antwctica 
Urosponspi 

In  additioii,  Um  appticant  pn^waes  to 
introduce  algal  apeciec  diatape  not  of 
Antarctic  ori^  far  uae  as  food  for 
antarctic  hrral  foms  (tea  urdiins)  tfiat 
will  be  reamd  at  h4cMurdo  Station 
dining  the  period  of  the  coune  study. 
The  non-iad%enous  algal  species  to  be 
introduced  into  Antarctica  are: 
Dunaliella  teriolecta 
Isoduysis  galbana 
Skeletonema  costatum 
Thalassiosira  pseudonana 
Rhodomonas  sp. 

After  use,  all  algae  and  aeawater 
containing  algae  williie  autodaved  to 
kill  the  algal  cells. 

Location 

McMurdo  Station,  Antarctica. 

Dates 

December  18, 1994-f ebruary  7, 1995. 

4.  Applicant— Rooald  G.  Koger, 
Project  Director,  Antarctic  Support 
Associates.  61  Inverness  Drive  East. 
Suite  300.  Eqglewood.  Colorado  60112. 

Permit  Application  No.  95-026. 

Activities  for  Which  Permit  Is 
Rei]nested 

Taking. 

The  applicant  proposes  to  conduct 
operations  at  Cape  Hallett  in  an  eSatt  to 
cleanup  remnants  of  past  (^jentions. 
The  location  of  the  proposed  work  ties 
within  a  penguin  rookery  with  a 
population  of  ap^mixiBiately  80,000 
Adelie  penguins.  The  propc«ed  work 
involves  delivering  drums  and 
overpacks  to  the  site;  transferring  Riel, 
oil,  solvent  and  antifreeze  to  the  drums; 
and  returning  the  materials  to  McMurdo 
Station.  The  cleanup  will  be 
accomplished  m  Aages  over  a  period  of 
several  years.  Each  phase  has  the 
potential  oi  disturbing  the  local  penguin 
population.  The  work  is  justified  by  the 
fact  that  the  cleanup  opeiatimt  is  an 
effort  to  eliminate  a  potentially 
hazardous  situation  which  poses  a 
threat  to  the  health  and  well  being  of  the 
penguin  pc^Hilatioa  should  the  old 
containers  leak  their  contents  due  to 
coTTosion.  Disturbances  would  come 
from  noise  associated  with  the  activity 
of  personnel  on  site,  use  of  equipment, 
and  transportation  to  and  frora  ^  site. 
Every  effort  will  be  taken  to  sdiedule 
activities  at  times  when  the  penguins 
are  least  susceptible  to  these 
disturbances,  for  example,  during  times 
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II  ben  the  birds  ace  not  aadqg,  hreediag. 

(f' nesting. 

ition 

Seabee  Hook.  C^M  HaUet.  Vkteria 
d.  Antarctica. 


November  1, 1994-March  1. 1995. 
iG.Mtmmmif. 

I^mut  Office.  "TfrrrffV/nrPhTpTMir 
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I  of  Permtts  tosued  Under  the 
Aintarctic  Conseivatfoii  Act  «f  1976 

I  National  Science  Foimdation. 
I  Notice  of  permits  issued  under 
I  Antarctic  Conservation  Act  of  1978, 
[iblic  Law  95-541. 

llMNURY:  The  National  Scien^ 
Dimdation  (NSF)  is  required  to  publish 
nbtice  of  pendts  issued  lutder  the 
Antarctic  Conservation  Ad  o€  1978, 
T  lis  is  the  required  notice. 
F  >R  FURTHER  INFORMATION  CONTACT: 
N  adene  G.  Kennedy,  Pennit  Office, 
C  ffice  of  Polar  Programs,  Rm.  755, 
^  ational  Sci«ice  Foundation,  4201 
V  ilson  Boulevard,  Arlington,  VA  22230. 
S  IPPLaNENTAirr  MPORMATICN:  On 
S  sptember  6, 1994,  the  National  Science 
F  )undation  published  a  notice  in  'die 
F  sderal  Register  of  pennit  applications 
n  ceived.  Permits  were  issued  on 
October  5, 1994  for  the  following 
applicants: 

H,  William  Detiich.  IQ— Pennit  »95-002 
Ei  Imre  Friedmann — Permit  J9S-012 
Bruce  D.  Sidell— Permit  #95-016 
q  Richard  Haibison— Permit  #95-017 
C^lin  M.  Harris— Permit  #95-018 
Nkdene  G.  Kennedy. 
Pkrmit  Office. 
Irtt  Doc.  94-2S520  Filed  «)-t3-94r  8:45  am] 

BiLmG  CODE  7itS-««-M 


P  Incipal  Investigators  Of  NSF 
C  sllaborativaa  for  ExoaMenca  in 
Tocher  Preparation  Awards;  Notice  of 

'■  National  Science  Foimdation 
j  will  hold  a  one  and  one-half  day 
eting  for  the  ftincipal  Investigators 
of  NSF  CoUaboratives  for  Excellence  in 
Teacher  PreparatJon  awards  on 
November  8-9, 1994.  Tlie  workshop 
^11  take  place  at  the  Washington,  DC 
Renaissance  Hotel,  999  9th  Street,  NW., 
Washington,  DC,  (202)  898-9000. 
Sessions  will  be  held  from  2ns  p.m.  to 
6  p.m.  on  Tuesday,  and  8  a.m.  to  4:30 
pan.  on  Wednesday. 

The  purpose  of  tne  meeting  is  to  bring 
together  Principal  Investigators  frtMn 


eadi  of  the  fended  Cirfiaboratives  in 
Teacher  Pr^aratkm  projects  to  meet  ' 
wi^  NSF  Program  OrecWs  to  (fiscuss 
common  d^ectives,  share  effective 
Mrate^es  for  aduevng  collaboration 
among  faculty  represmtiiig  diverse 
disciplines  and  interests,  foster 
commtmicatian  among  the  leaders  of 
the  projects,  and  s&en^en  the 
cooperative  relationrinp  between  NSF 
and  the  individual  projects. 

The  workshop  wfll  not  operate  as  an 
advisory  committee.  It  will  be  op«i  to 
the  public.  Paiticipants  will  incl\»die 
approximately  20  Principal  Investigators 
from  science,  en^neering,  mathematics, 
technology,  and  education  fields. 

For  additional  infcMmaticMi,  contact 
Dr.  Terry  Woodin,  Division  oif 
Undognduate  Education,  4201  Wilson 
Bonlevard,  Ariington,  VA,  (703)  306- 
1669. 

Dated:  October  11, 1994. 

Robert  F.  Watson. 

Director,  Division  ofUndergpiduate 
Education. 

[PR  Doc.  94-25529  Filed  lO-U-94;  a:4S  am] 
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Advisory  Panel  for  Economics, 
Decision  and  Management  ScIenMs; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdatioo  announces  the  following 

meeting: 

Name:  Advisory  Panel  for  Ecooomics, 
Decision  and  Management  Sciences  (#1759). 

Dofe  and  Time:  November  4-5, 1994. 

Place:  Rooms  380  A  390,  NSF,  4201  Wilson 
Boulevard,  AriiogtOB  VA. 

rj7>e  of  Meeting:  Closed. 

Contact  Person:  Dr.  Daniel  Newkw, 
Program  Director  for  Economics,  Division  of 
Social,  Bebaviond  and  Ecoaoraic  Research, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington  VA  22230.  Telephone: 
(703)  306-1753. 

Purpose  4jf  Meeting:  To  provide  advice  and 
recommendatians  conoeniing  proptosals 
submitted  to  NSF  far  financial  support 

Agenda:  To  review  and  evaluate 
EcoDomics  prqxMals  as  part  of  the  seiectioa 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewred  include  information  of  a 
proprietary  or  confidential  nattire,  including 
technical  informatioii;  financial  data,  sudi  as 
salaries;  and  persoad  iafomiatioa 
coDceming  indivicbmls  ««Tw>a<<Ki  witb  the 
ptreposals.  These  matters  are  exempt  under  S 
U.S.C  552b(c)  (4)  and  (6)  of  the  Goverameot 
in  the  Sunshine  Act 

Dated:  Octdxr  1 1.  ie94. 
M.Kflbeccalfnidder, 
Committee  Managometit  Officer. 
(FR  Doc.  94-25522  Rled  10-13-94;  8:45  ami 
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Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 
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In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (#1199). 

Date  and  Time:  November  2. 1994/7:00  pm 
to  8:30  pm:  November  3, 1994/8:30  am  to 
5:00  pm:  November  4, 1994/8:30  am  to  2 JO 
pra. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  330.  Arlington,  VA 
22230. 

Type  o/Mee<ing;  Closed. 

Contact  Person:  Dr.  )ane  Daniels,  Senior 
Program  Director,  Human  Resource 
Development,  Division  of  Education  and 
Human  Resources,  Room  815,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  2223a  Telephone:  (703)  306- 
1637. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Experimental  Projects  Women  and  Girls 
(EPWG)  proposals  as  part  of  the  selectitm 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  informatioo  of  a 
proprietary  or  confldential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  infonnation  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  October  11. 1994. 
M.  Rebecca  Winlder. 
Committee  Management  Officer. 
IFR  Doc.  94-25523  Filed  10-13-94;  8:45  am] 
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Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Date  and  Time:  November  4. 1994, 8:30 
a.m.  to  5:00  pm. 

Place:  National  Science  Foundation 
Conference  Room  1060, 4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Robert  J.  Reynik, 
Senior  Staff  Scientist,  Division  of  Materials 
Research,  Room  1065.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone  (703)  306- 
1814 


Purpose  (^Meeting:  To  provide  advtoe  and 

recommendations  concerning  supjxjrt  for 
DMR  1995  REU  Site  Awards  Competition. 

Agenda:  Evaluation  of  proposals. 

Reoson  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infomation,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b{c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  11,1 994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-25525  Filed  10-13-94;  8:45  ara| 
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Advisory  Committee  for  Mathematical 
and  Physical  Sciences;  Astronomy 
Subcommittee;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences. 

Date  and  Time:  November  2  and  3. 1994, 
8:30  a.m.-5K)0  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  380.  Arlington.  VA 
22230. 

T\'pe  of  Meeting:  Open. 

Contact  Person:  Hugh  M.  Van  Horn, 
Director.  Division  of  Astronomical  Sciences. 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Room  1045,  Arlington,  VA  22230. 
Telephone:  (703)  306-1820. 

Minutes:  May  be  obtained  from  contact 
person  listed  above. 

Purpose  of  Meeting:  Provide  advice  and 
recommendations  and  discuss  status  of  NSF- 
funded  astronomy  projects  with  the  objective 
of  achieving  the  highest  quality  forefront 
research  for  the  funds  allocated. 

Agenda:  Wednesday  and  Thursday, 
November  2  and  3, 1994.  Reports  from 
Subconmiittee  members.  Information  items 
from  the  Division  of  Astronomical  Sciences. 
Discussions  of  priorities  and  balance. 
I'pdates  on  current  projects  within  the 
Division  of  Astronomical  Sciences. 

Dated:  October  11, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-25524  Filed  10-13-94;  8:45  am] 
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Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience. 


Date  and  Time:  November  1^.  1994:  fcSO 
a.m.-5  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  370,  Arlington.  VA 
22230, 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Christopher  Comer. 
Program  Director.  Behavioral  Neuroscience. 
Division  of  Integrative  Biology  and 
Neuroscience.  Suite  685,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Ariington. 
VA  22230;  Telephone:  (703)  306-1416. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda;  Closed  session:  November  1. 199k: 
9  a.m.-5  p.m.  To  review  and  evaluate 
Behavioral  &  Computational  Neuroscience 
proposals  as  part  of  the  selection  process  for 
awards. 

Open  session:  November  2. 1994;  9:30 
a.m.-10:30  a.m.:  To  di.'^cuss  research  treads 
and  opportunities  in  Behavioral  & 
Computational  Neuroscience. 

Heason  for  Closing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  intluding 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Go\-emment 
in  the  Sunshine  Act 

Datwl:  October  11. 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  94-25526  Filed  10-13-94;  8:45  am] 
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Notice  of  Workshop 

The  National  Science  Foundation 
(NSF)  will  hold  a  two-day  woricshop  on 
November  6-8, 1994.  The  workshop 
will  take  place  at  the  Washington,  DC 
Renaissance  Hotel.  999  9th  Street,  NW. 
Washington.  DC  (202)  898-9000. 
Sessions  will  be  held  from  7:00  p.m.  to 
10:00  p.m.  on  Sunday,  8:30  a.m.  to  5:00 
p.m.  on  Monday,  and  8:30  a.m.  to  2:00 
p.m.  on  Tuesday. 

The  purpose  of  the  workshop  is  to 
provide  NSF  information  gathered  from 
a  wide  variety  of  institutions  of  higher 
education  and  professional 
organizations  about  the  trends,  research 
results,  and  current  issues  in  the 
undergraduate  preparation  of  future  K- 
12  teachers  of  science,  mathematics  and 
technology. 

The  workshop  will  not  operate  as  an 
advisory  corrunittee.  It  will  be  open  to 
the  public.  Participants  will  include 
approximately  100  leaders  in  science. 
engineering,  mathematics,  technology, 
and  education. 

For  additional  infonnation.  contact 
Dr.  Tina  Straley.  Division  of 
Undergraduate  Education.  4201  Wilson 
Boulevard,  Arlington.  VA,  (703)306- 
1669. 
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Dated:  September  27, 1994. 
Robert  F.  WatMm. 

Director,  Division  of  Undergraduate 

Education. 

|FR  Doc.  94-25528  Filed  10-13-94;  8:45  am] 
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Special  Emphasis  Panel  in  Systemic 
Reform;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

iVame:  Special  Emphasis  Panel  in  Systemic 
Refonn  (#1198]. 

Dates:  November  3-4, 1994. 

Times:  9:00  p.m.-5:30  p.m.,  November  3. 
1994;  8:00  a.m.-12:00  noon,  November  4, 
1994. 

Place:  National  Science  Foundation,  Room 
430,  4201  Wilson  Blvd.  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Qintact:  Dr.  Richard  J.  Anderson,  Senior 
Project  Director,  Experimental  Program  to 
Stimulate  Competitive  Research,  Office  of 
Systemic  Refonn,  National  Science 
Foundation.  Suite  875, 4201  Wilson  Blvd., 
Arlington,  VA  22230,  (703)  306-1683). 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  EPSCoR  program  for 
financial  supptort. 

Agenda:  To  review  and  evaluate  proposals 
from  states  participating  in  the  Experimental 
Program  to  Stimulate  Competitive  Research. 
Proposals  requesting  one-year  Experimental 
Systemic  Initiative  grants  are  submitted  in 
response  to  NSF  EPSCoR  solicitation  92-67. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  1 1 , 1 994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-25527  Filed  10-13-94;  8:4.''  am] 
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NUCLEAR  REGUiJ^TORY 
COiMMISSION 

[Dockftt  Nos.  50-295  and  50-304] 

Commonwealttt  Edison  Co;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
G}mmission  (the  Commission)  has 
granted  the  request  of  Commonwealth 
Edison  Company  (the  licensee)  to 
withdraw  its  September  1 ,  1992,  and 
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February  22. 1993,  applications  for 
amendments  to  Facility  Operating 
License  Nos.  DPR-39  and  DPR-48  for 
the  Zion  Nuclear  Power  Station,  Units  1 
and  2,  respectively,  located  in  Ijake 
Coimty,  Illinois. 

The  proposed  amendment  would 
have  revised  the  facility  Technical 
Specifications  (TS)  reactor  coolant 
system  (RCS)  heatup  and  cooldown 
limitation  curves,  the  low  temperature 
overpressure  protection  (LTOP)  system 
enable  temperature,  and  the  allowance 
to  maintain  a  safety  injection  pimip 
aligned  for  injection  into  the  RCS  and 
operable  when  in  the  LTOP  range.  In 
addition,  this  request  proposed  to  delete 
the  reactor  vessel  toughness  data  tables, 
fast  neutron  fluence  figures,  materials 
irradiation  surveillance  specimen 
inspection  schedule,  and  the  RCS 
pressure  and  temperature  limitations 
from  the  TS  and  relocate  them  to  the 
pressure-temperature  limits  report. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  31, 1993 
(58  FR  16856)  and  April  14, 1993  (58  PR 
19474).  However,  by  letter  dated 
September  2, 1994,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendment  dated  September  1, 1992, 
and  February  22, 1993,  and  the 
licensee's  letter  dated  September  2, 
1994,  which  withdrew  the  appUcations 
for  license  amendment.  The  above 
documents  are  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
Public  Dociunent  Room,  Waukegan 
Public  Library,  128  N.  Coimty  Street, 
Waukegan,  Illinois  60085. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Commission. 
Qyde  Y.  Shiraki, 

Senior  Project  Manager,  Project  Directorate 
ni-2.  Division  of  Reactor  Projects— lU/IV, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-25462  Filed  10-13-94;  8:45  am] 
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Socket  No.  50-423] 

Northeast  Nuclear  Energy  Co.;  Notice 
9f  Consideration  of  Issuance  of 
Vmendment  to  Facility  Operating 
Jcense  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49,  issued  to  Northeast  Nuclear  Energy 


Company  (the  licensee),  for  operation  of 
the  Millstone  Nuclear  Power  Station. 
Unit  No.  3  located  in  New  London 
County,  Connecticut. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  to 
increase  the  time  to  restore  an 
inoperable  Residual  Heat  Removal 
(RHR)  piunp  to  an  operable  stattis.  The 
RHR  pump  allowed  time  would  increase 
from  72  hotirs  to  120  hours  if  the 
proposed  amendment  is  approved  by 
the  Commission. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  November  14, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  faciUty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party*  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Learning  Resource  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Timipike,  Norwich,  CT  06360.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding;  and  (3)  the  possible 
.  effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  fur 
leave  to  interveoe  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requestiag  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicemt  on  a  material  issue  of  taw 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reliet  A  petitioner  who  fails  to  file  such  < 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Service  Branch,  or  mav 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington.  DC 
:  1555.  by  the  above  dateeAVhere 


[>etitioas  are  filed  during  the  last  10 
days  of  the  ootice  period,  it  is  requested 
that  the  petitioner  promptly  so  infonn 
the  Commission  by  a  toll-free  tele{dKme 
call  to  Western  Union  at  l-(800)  24»- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Ident^cation  Number 
N1Q23  and  the  following  message 
addressed  to  Phillip  F.  McKee,  Director. 
Project  Directorate  1-4:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed,  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  Ms.  L.M. 
Cuoco,  Senior  Counsel,  Northeast 
Utilities  Service  Company,  Post  Office 
Box  270.  Hartford.  CT  06141-0270, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  detennination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petiticm  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  fw 
amendments  dated  August  16, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washingtcxi,  DC  20555.  and 
at  the  local  public  document  room 
located  at  Learning  Resource  Center. 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus,  574 
New  London  Turnpike.  CT  06360. 

Dated  at  Rockville.  Maryland,  this6di  da> 
of  October  1994. 

For  the  Nuclear  Regulatory-  Commissioa. 
Phillip  F.  McKee, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projiects—Vn.  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  94-25463  Filed  10-13-94: 8:45  ami 
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[Docket  Na  5»-423} 

Itortheast  Nuclear  Energy  Co.;  Notice 
of  WlthdTMMl  of  AppUcaOon  for 
Amendment  to  Fa^ty  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company,  (the  licensee)  to 
withdraw  its  August  19. 1994, 
application  for  proposed  amendment  to 
Facility  Operating  License  NPF-49  Ear 
the  Millstone  Nuclear  Power  Station, 
Unit  No.  3.  located  at  the  licensee's  site 
in  New  London  County.  Connecticut. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  to  grant  a  one-time 
change  to  the  Action  Statement  for 
Limiting  Condition  for  Operation  3.7  5 
of  the  Technical  Specifications.  The 
amendment  would  permit  Millstone 
Unit  No.  3  to  remain  in  Modes  1.  2.  3. 
or  4  while  the  average  water 
temperature  of  the  ultimate  heat  sink  is 
greater  than  75'F  for  a  24  hour  period 
for  the  months  of  August  and  September 
1994. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  31. 1994 
(59  FR  45042).  However,  by  lettCT  dated 
September  22, 1994,  the  licensee 
withdrew  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  19, 1994.  and 
the  hcensee's  letter  dated  September  22. 
1994,  which  withdrew  the  appUcation 
for  hcense  amendment  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building. 
2120  L  Street,  NW.,  Washington.  DC 
20555,  and  at  the  local  pubhc  document 
room  located  at  the  Learning  Resource 
Center.  Three  Rivers  Conuniinity- 
Technical  College.  Thames  Valley 
Campus.  574  New  London  Turnpike. 
Noi^vich.  CT  06360. 

Dated  at  Rockville.  Maiylaod.  this  6th  day 
of  October  1994. 

For  the  Nuclear  Regulator)'  Commission 
V^rmm  L.  Reo— y. 

Senior  Project  Manager,  Project  Directorate 
1-4.  Divisioa  of  Reactor  Projects— Ifll  Office 
of  Nuclear  Reader  Aegit  tofioo. 
IFR  Doc  94-25464  Fited  10-13-^94:  S  45  wnl 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Setf-Reguiatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stocic  Exchange, 
Incorporated 

October  7, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Aquila  Gas  Pipeline  Corp. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
13048) 
Coram  Healthcare  Corp. 
Conmion  Stock,  $.01  Par  Value  (File  No.  7- 
13049) 
Crown  American  Realty  Trust 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
13050) 
Franchise  Finance  Corp.  of  America 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
13051) 
Fidelity  National  Financial,  Inc. 
Common  Stock,  $.0001  Par  Value  (File  No. 
7-13052) 
HS  Resources,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-13053) 
Heritage  Media  Corp. 
Class  A  Common  Stock.  $.01  Par  Value 
(File  No.  7-13054) 
Integrated  Health  Services,  Inc. 
Common  Stock.  $.0001  Par  Value  (File  No. 
7-13055) 
Intermagnetics  General  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
13056) 
NewHeld  Exploration  Co. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
13057) 
Nuveen  Premium  Income  Muni  Fund,  II 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13058) 
Nuveen  Premium  Income  Muni  Fund,  III 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
13059) 
Shandong  Huaneng  Power  Development  Co.. 
Ltd. 
American  Depositary  Receipts,  Sl.OO  Par 
Value  (File  No.  7-13060) 
TCW/DW  Term  Trust  2003 
Shares  of  Beneficial  Interest.  S.Ol  Par 
Value  (File  No.  7-7-13061) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting  . 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  21. 1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  thr«e 
copies  thereof  with  the  Secretary  of  the 
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Securities  and  Exchange  Commission. 
450  5th  Street,  N.W..  Washington.  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc  94-25482  Filed  10-13-94;  8:45  am] 

BtLUNQ  CODE  MKMM-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

October  7. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Banco  Wiese  Limitado 
American  Depositary  Shares  (rep.  4  Com. 
S/1.00  Par  Value)  (File  No.  7-13062) 
Czech  Republic  Fund.  Inc. 
Common  Shares,  $.001  Par  Value  (File  No. 
7-13063) 
Mid  Atlantic  Medical  Services.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13064) 

^Jippon  Telegraph  ft  Telephone  Corp. 
American  Depositary  Shares  (rep.  1/200  sh. 
Com..  Yen  50.000  Par  Value)  (File  No.  7- 
13065) 

Reliance  Steel  &  Aluminum  Co. 
Common  Stock.  No  Par  Value  (File  No.  7- 
13066) 
Sbarro.  Inc. 
Conunon  Stock.  $.01  Par  Value  (File  No.  7- 
13067) 

Sterile  Concepts  Holdings,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
13068) 

Templeton  Dragon  Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13069) 

Templeton  Vietnam  Opportunities  Fund.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13070) 

A^ashington  National  Gas  Co. 
8.50%  Pfd.  Ser.  ID.  $25.00  Par  Value  (File 
No.  7-13071) 
AmXCorp. 
Ser.  B  Cv.  Pfd..  $.10  Par  Value  (File  No.  7- 
13072) 
^igler  Coal  Holding  Co. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13072) 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  31. 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington.  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-25483  Filed  10-13-94;  8:45  am) 
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[Release  No.  34-34803;  File  No.  SR-NASO- 
93-03] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Receipt  of  Differential  Compensation 
in  Connection  With  Limited 
Partnership  Rollup  Transactions  Under 
Article  III,  Section  34  of  the  Rules  of 
Fair  Practice 

October  7, 1994. 

On  August  26, 1994.^  The  National 
Association  of  Securities  Dealers,  Inc. 


'  The  proposal  was  amended  nine  times 
subsequent  to  its  initial  filing  on  February  3, 1993. 
Amendment  No.  1,  filed  on  April  14, 1993. 
superseded  the  original  rule  filing.  Amendment  No. 
2.  filed  on  May  7. 1993.  amended  the  rule  language 
and  the  NASD's  Statement  of  Purpose  in  response 
to  comments  of  the  Commission  staff.  Amendment 
Nos.  3  and  4,  filed  on  May  13  and  14, 1993,  made 
technical  changes  to  the  rule.  Notice  of  the 
proposed  rule  change  (Securities  Exchange  Act 
Release  No.  32312,  May  17, 1993)  was  then 
published  in  the  Federal  Register  (58  FR  29655. 
May  21. 1993).  Amendment  No.  5,  filed  on  August 
26, 1993,  made  technical  changes  to  the  rule  text 
and  responded  to  the  comment  letters  that  the 
Commission  received  in  response  to  the  publication 
of  the  release  in  the  Federal  Register.  Amendment 
No.  6.  filed  on  October  21. 1993,  made  changes  to 
the  rule  text  to  address  issues  of  state  law  addressed 
in  comment  letters.  Amendment  No.  7.  filed  on 
April  14. 1994,  amended  the  rule  language  to 
partially  conform  the  rule  to  the  Limited 
Partnership  Rollup  Reform  Act  of  1993  ("Rollup 
Reform  Act"),  enacted  on  December  17. 1993,  and 
proposed  to  narrowihe  scope  of  transactions  in 


("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  2  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  and  Rule 
19b-4  thereunder.3 

The  proposed  rule  change  amends 
Article  HI,  Section  34(b)(6)  to  narrow 
the  scope  of  transactions  in  which 
members  are  forbidden  to  receive 
differential  compensation  ("Differential 
Compensation  Amendment").  The    ■ 
Differential  Compensation  Amendment 
amends  Subsection  (b)(6)  to  limit  the 
scope  of  the  prohibition  upon  receipt  of 
difi^erential  compensation  to 
transactions  constituting  "limited 
partnership  rollup  transactions"  instead 
of  transactions  constituting  "rollup  of 
direct  participation  programs"  ("DPP 
RoUups"). 

Notice  of  the  Differential 
Compensation  Amendment,  together 
with  the  substance  of  the  proposal,  was 
provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  34533.  Aug. 
15. 1994)  and  by  publication  in  the 
Federal  Register  (59  FR  43147,  Aug.  22, 
1994).*  No  comment  letters  were 
received  in  response  to  the  Commission 
release.  This  order  approves  the 
Differential  Compensation  Amendment. 

Congress  began  to  focus  on  investor 
protection,  fiainiess  and  disclosure 
issues  related  to  rollup  transactions  in 
1990.  One  of  the  early  abuses  on  which 
Congress  focussed  was  payment  of 
compensation  to  soliciting  broker- 
dealers  only  when  an  investor  voted  in 


which  members  were  forbidden  to  receive 
differential  compensation.  Amendment  No.  8,  filed 
on  )uly  27, 1994,  amended  the  rule  language  to 
conform  the  rule  to  the  Rollup  Reform  Act  in  all 
relevant  parts  and  reordered  the  text  of  the 
proposed  rule  change  in  accordance  with  Section 
34  of  the  Rules  of  Fair  Practice.  Amendment  No.  9. 
filed  on  August  26, 1994,  was  a  minor  technical 
amendment,  the  text  of  which  may  be  examined  in 
the  Commission's  Public  Reference  Room.  See 
Letter  from  Suzarme  E.  Rothwell.  Associate  General 
Counsel,  NASD,  to  Mark  P.  Barracca.  Branch  Chief, 
Over-the-Counter  Regulation.  SEC  (August  26, 
1994). 

2  15U.S.C.  72s{b)(l)(1988). 

M7  CFR  19l>-4  (1993). 

<The  proposed  rule  change  amended  Article  in. 
Section  34  of  the  Rules  of  Fair  Practice  to  include 
rules  which  prevent  NASD  members  or  persons 
associated  with  an  NASD  member  trom 
participating  in  any  "limited  partnership  rollup 
transaction"  (as  defined  in  the  proposed  rule 
change)  unless  the  transaction  includes  certain 
specified  provisions  designed  to  protect  the  rights 
of  limited  partner*  and  Schedule  D  of  the  By-Laws 
("Schedule  D")  to  prohibit  the  authorization  for 
quotation  on  the  Nasdaq  National  Market  ("Nasdaq/ 
NM")  of  any  security  which  results  from  a  covered 
partnership  rollup  transaction  unless  the 
t'ansaction  was  conducted  in  accordance  with 
certain  specified  procedures  designed  to  protect  the 
rights  of  dissenting  limited  partners.  The  release 
approved  these  amendments. 


favor  of  a  rollup  transaction.  Since  1991. 
the  rules  of  the  NASD  have  forbidden 
members  from  accepting  compensation 
based  upon  the  result  of  a  DPP  Rollup 
solicitation.'  However,  Congressional 
testimony  indicated  concern  that 
general  partners  would  skirt  the  NASD's 
prohibition  by  using  non-members  to 
solicit  proxies  or  tenders.^ 

The  Rollup  Reform  Act  was  enacted 
on  December  17, 1993,  as  part  of  the 
Government  Securities  Act 
Amendments  of  1993.  The  Rollup 
Reform  Act  prohibits,  among  other 
things,  the  compensation  of  a  person 
soliciting  proxies,  consents  or 
authorizations  in  connection  with  a 
limited  partnership  rollup  transaction 
on  the  basis  of  whether  or  not  the 
solicited  proxy,  consent  or  authorization 
either  approves  or  disapproves  the 
proposed  transaction,  or  is  contingent 
on  approval,  disapproval  or  completion 
of  the  transaction.'  The  Rollup  Reform 
Act's  prohibition  applies  to  a  smaller 
universe  of  transactions  than  does 
current  Subsection  34(b)(6)  because 
Subsection  (b)(6)  applies  to  "direct 
participation  programs"  rather  than 
"limited  partnerships"  and  does  not 
include  all  of  the  exclusions  that  are 
available  from  the  "limited  partnership 
rollup  transaction"  definition  contained 
in  the  Rollup  Reform  Act. 

The  legislative  history  of  the  Rollup 
Reform  Act  indicates  that  Congress 
intended  to  ensure  that  NASD  members 
and  non-members  soliciting  proxies, 
consents  or  authorizations  in 
connection  with  a  limited  partnership 
rollup  transaction  were  prohibited  from 
receiving  compensation  on  the  basis  of 
whether  the  solicited  proxy,  consent  or 
authorization  either  approves  or 
disapproves  the  proposed  transaction, 
or  is  contingent  on  approval, 
disapproval  or  completion  of  the 
transaction."  The  Commission  recently 
proposed  Rules  14a-15  (pertaining  to 
proxy  solicitations)  and  14e-7 
(pertaining  to  tender  offers)  under  the 
Act  to  implement  the  Rollup  Reform 


*  See  Securities  Exchange  Act  Release  No.  29582 
(Aug.  19. 1991).  56  FR  42095  (Aug.  26, 1991) 
(approving  SR-NASD-91-24).  Section  34(a)(2) 
defines  "direct  participation  program"  as  "a 
program  which  provides  for  flow-through  tax 
consequences  regardless  of  the  strjcture  of  the  legal 
entity  or  vehicle  for  distribution.  .  .  ."(emphasis 
added).  By  contrast,  new  Subsection  (b)(2)(B)(vi) 
defines  "limited  partnership"  as  a  DPP  organized  as 
a  limited  partnership  (emphasis  added). 

*S.  Rep.  No.  121, 103d  Cong..  1st  Sess.  (1993)  at 
7-8  ("Senate  Report"). 

M5U.S.C.  78n(h)(l)(C). 

•Senate  Report,  supra  n.  7.,  at  12:  NASD  rules 
implemented  in  1991  prohibit  NASD  members  from 
accepting  compensation  based  upon  the  outcome  of 
a  transaction.  This  section  closes  a  potential  gap  in 
coverage  by  applying  this  prohibition  to 
nonmember  proxy  solicitors  as  well. 


Act's  prohibition  of  the  receipt  of 
differential  compensation  by  any 
solicitor,  regardless  of  NASD 
membership. ° 

It  is  clear  that  Congress  did  not  intend 
to  legislate  a  situation  in  which  NASD 
members  were  precluded  from  receiving 
differential  compensation  in  connection 
with  a  particular  transaction  while  non- 
members  were  permitted  to  receive 
differential  compensation  in  the  context 
of  the  same  transaction.  Therefore,  the 
NASD  is  amended  Subsections  ft))(6)  (A) 
and  (B)  by  replacing  the  special  rollup 
definition  in  those  Subsections  with  the 
definition  of  "limited  partnership  rollup 
transaction"  and  by  substituting  the 
term  "limited  partnership  rollup 
transaction"  wherever  the  term  "rollup 
of  a  direct  participation  program" 
currently  appears.  The  NASD  notes  that 
the  result  of  this  amendment  would  be 
to  limit  the  scope  of  these  Subsections 
as  they  would  no  longer  be  applicable 
to  abnost  every  DPP  rollup,  but  only  to 
those  transactions  in  which  non- 
member  solicitors  also  would  be 
prohibited  from  receiving  differential 
compensation. 

The  Commission  finds  that  the 
Differential  Compensation  Amendment 
is  consistent  with  the  provisions  of 
Section  15A(b)(6)  ^°  of  the  Act,  which 
require,  in  pertinent  part,  that  the  rules 
of  a  registered  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts,  promote  just  and 
equitable  principles  of  trade,  and 
protect  investors  and  the  public  interest. 
In  addition,  the  Commission  finds  that 
the  Differential  Compensation 
Amendment  is  consistent  with  the 
provisions  of  Section  15A(b)(12)"  of 
the  Act,  which,  effective  E)ecember  17. 
1994.  will  require  the  rules  of  a 
registered  securities  association  to 
include  rules  to  prevent  members  of  the 
association  from  participating  in  any 
limited  partnership  rollup  transaction 
that  does  not  provide  procedures  to 
protect  certain  specified  rights  of 
limited  partners.  The  proposed  pile 
change  will  ensure  that  members  and 
non-members  face  identical  prohibitions 
with  respect  to  the  receipt  of  differential 
compensation  while  continuing  to 
prohibit  members  from  receiving 
differential  compensation  in  those 
categories  of  transactions  identified  by 
Congress  as  harming  investors, 
undermining  investor  confidence  and 
threatening  capital  formation.' 2 


»  See  Securities  Act  Release  No.  7090  (Sept.  1, 
1994),  59  FR  46365  (Sept.  8.  1994). 
">15U.S.C78o-3(bK6). 
"15U.S.C.  78o-3(b)(12). 
"  Senate  Report,  supra  n.  7.  at  9. 
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It  Is  ThcBBftwe  Ordered,  pwsuant  to 
Section  19(b)(2) "  of  tiM  EKcfamgB  Act, 
that  the  proposed  niie  change,  ^- 
.NASD-93-3  be,  and  hereby  is  approved. 

For  the  Cannntssion,  by  the  Dhntkm  of 
Market  Raguktion,  pursuant  to  delagated 
authority.  14 

MaiBaral  a  McFarUMl, 

Deputy  Staretary. 

(PR  Doc  «4-2S47«  FUad  1»-13^94: 8:45  am] 
iooKm»>eMa 
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IfMasM  No.  34-347M ;  FM  No.  SR-NYSE- 

94-89) 

• 

SwMieQuMoTy  Oi<Banlntlora;  NotKsv 
of  PMng  of  PropoMd  Rule  Changs  and 
AmandiiMnt  Na  1  Tharalo  by  ttw  Haw 
York  Stock  EMhanga,  kic  RalaHng  to 
a  Propoaad  Eslanaioii  of  ttia  Trading 
Halt  ProwMona  of  Rule  808 

October  6. 1994. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
September  22, 1994,  the  New  York 
Stock  Exchange.  Inc.  ("NYffl:"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Hems  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  September  30, 1994, 
the  Exchange  filed  Amendment  No.  1  to 
the  proposed  rule  change.'  The 
Commission  is  publishiog  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  frran  interested  persons. 

I.  Self-Regulatory  OrgaaizatioD's 
Statonunt  of  the  Temu  of  Substance  of 
the  Prapoaed  Rule  Hiai^ 

The  Exchange  pn^Mses  to  extend  the 
eff'ectiveness  of  the  "circuit  breaker" 
provisions  of  Exchange  Rule  SOB  imtil 
October  31, 1995. 

U.  Self-RegBlatery  Organization's 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunissioa,  the 
self-regulatory  organization  included 

"15U.S.C78«(bR2). 

"  1 7  CFR  300.30-3(8  )(1 2). 

'15U.S.C.  TSsfbMl). 

*  In  AJBemhnerl  No.  1.  the  NYSE  requests  that 
the  GanmiMion  fmd  good  oauaa  far  accelarating 
approval  of  iu  propoaal  punuant  to  Section  19(b)(2) 
of  the  Act  to  allow  approval  of  it«  proposal  prior 
to  the  October  31 .  1994  expiration  of  the  Rule  BOB 
temporary  approval.  In  addition,  Amendment  No.  1 
corrects  a  typographical  error  appearing  in  Section 
I  of  Exhibit  1  to  the  filing  by  tepUcing  1994  writh 
1995.  See  letter  from  Brian  M.  McNamara,  Vice  - 
President,  Market  Surveillance.  NYSE,  to  Sharon 
Lawson,  Assistant  Director,  DiTition  of  Market 
Regulation,  Commission,  dated  SepMmber  29. 1994 
(■■Amendment  No.  1"). 


statements  coDoeming  the  purpose  of 
and  basis  for  the  proposed  rule  diange 
and  discnssed  any  camraoDts  it  received 
on  the  proposed  rule  change.  TIm  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Rem  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
roost  significant  aspects  of  sudi 
statements. 

(A)  Self-Regulatory  Organimtioa's 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  For,  the  Proposed  Rule 

Change 

Rule  SOB  provides,  in  port,  that  if  the 
Dow  Jones  Indiistrial  Average  ("DJIA") 
falls  250  or  more  poiitts  below  its 
previous  trading  day's  closing  value, 
trading  in  ail  stocks  on  the  Exchange 
will  halt  for  ode  hoiir.  It  further 
provides  that  if  on  the  same  day  the 
DJIA  drops  400  or  mon  paints  from  its 
previous  trading  day's  close,  trading  on 
the  Exchange  Mrill  halt  for  two  hours. 

Rule  BOB  was  enacted  in  response  to 
studies  of  the  October  19B7  UkAm. 
Break.  Following  the  Market  Break, 
numeroiw  market  anal3rae8  and  reports 
were  undertaken.  One  such  report  was 
the  Interim  Report  of  the  Woridng 
Group  on  Finandal  Markets  ("Woiking 
Group")  issued  in  May  1988  by  the 
Undersecretary  for  Finance  of  the 
Department  of  the  Treasury,  and  the 
Chairmen  of  the  Commission,  the 
Commodity  Futures  Trading 
Commission  and  the  Board  of  Governors 
of  the  Federal  Reaerre  Syatem.  The 
Working  Group  recaauneiidod 
'  'coordinated  trading  halts  wij 
reopenings  for  large,  rapid  BHoket 
declines  that  Areaten  to  create  panic 
conditi(ms."  The  Working  Group 
specifically  recommended,  and  the 
Exchange  endorsed,  tamperaiy  halts  in 
the  trading  of  all  stocks,  stock  opticms, 
and  stock  index  options  as  well  as  the 
trading  of  stock  index  futures  and 
options  on  stock  index  futures ~when  the 
DJIA  reaches  certain  trigger  values.  The 
Presidential  Task  Force  on  Market 
Mechanisms,  ("Brady  Commission"), 
also  endorsed  the  concept  of 
coordinated  market  trading  halts. 

Rule  SOB  was  approved  by  the 
Commission  on  a  pilot  basis  on  October 
19, 1986,  and  has  been  extended  for 
another  year  every  October  since  then. 
This  pilot  is  due  to  expire  on  October 
31, 1994.  Since  the  original  edition  of 
the  rule  in  1988,  the  provisions  of  Rule 
SOB  have  not  been  triggered.  The 
Exchange  continues  to  believe  that 
coordinated  trading  halts  and 
reopenings  during  large,  rapid  market 
declines  is  a  viabk  conoept,  and  is 
therefore  seeking  to  extend  the 


ef!ectiveness  of  Rule  SOB  for  another 
year,  until  October  31, 1995. 

The  Exchange  adopted  Ruk  SOB  with 
the  understanding  thJat  all  United  States 
stock  excluaiges  and  the  National 
Association  of  Securities  Dealers  would 
adopt  rules  or  procedures  substantively 
identical  to  Rute  BOB  with  reject  to  the 
trading  of  stocks,  stock  options  and 
stock  index  options,  and  that  the 
Chicago  Board  of  Trade,  the  Chicago 
Mercantile  Exchange,  the  Kansas  City 
Board  of  Trade  and  the  New  York 
Futures  Exchange  would  adopt  rules 
halting  the  trading  of  stodc  faidex 
futures  and  options  on  such  fotures 
contracts  tmder  dicumstances 
substantively  identicd  to  those 
contained  in  Rule  SOB.  The  Exchange  is 
seeking  the  extension  of  the 
effectiveness  of  Rule  WB  writh  the 
imderstanding  that  the  market  centers 
referred  to  above  will  similarly  extend 
the  effectiveness  of  their  respective 
rules  which  are  substantively  identical 
to  Rule  SOB. 

The  Exchange  beheves  that  its 
proposal  is  consistent  with  the 
requirement  of  Section  6(b)(5)  of  the  Act 
that  an  Exchange  have  ndes  that  are 
designed  to  promote  just  and  equitable 
principals  of  trade,  remove 
impediments  to,  and  perfiact  the 
mechanism  of,  a  free  and  open  market, 
and  in  general  protect  investors  and  the 
public  interest  The  Exchange  believes 
that  extending  the  effectiveness  of  Rule 
SOB  for  an  additional  year  is  consistesit 
with  these  objectives  in  that  a  trading 
halt  requirement  diuing  a  period  of 
significant  stress  can  be  expected  to 
provide  market  participants  with  a 
reasonable  opportunity  to  become  aware 
of  and  resp(Rid  to  significant  price 
movements,  thereby  facilitating,  in  an 
orderly  manner,  the  maintenance  of  an 
equiiibriimi  between  buying  and  selling 
interest. 

IB]  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition  diat  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Commeitts  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
Commission  find  good  cause  for 
approving  its  proposal  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  Register  to  allow  for  the 
uninterrupted  effectiveness  of  Exchange 
Rule  SOB  which  otherwise  expires  on 
October  31, 1994. 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
win  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-NYSE-94-33  and 
should  be  submitted  by  November  4, 
1994. 

For  the  Commission,  by  the  Divisiou  ot 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand. 

Deputy  Secretary. 

IFR  Doc.  94-25480  Filed  10-13-94;  8:45  am] 
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[Reieaae  No.  34-34800;  File  No.  SR-Phlx- 
»4-44] 

Self-Regulatory  Organizattons;  Notice 
of  niing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thefeto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Extending  ttie  Circuit 
Breaker  Pilot  Program 

October  6, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  12. 1994,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  writh  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  September  30, 1994, 
the  Exchange  Filed  Amendment  No.  1  to 
the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fiom  interested  persons. 

Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend  the 
effectiveness  of  its  circuit  breaker  pilot 
program,  which  appears  in  Phlx  Rule 
133,  until  October  31. 1995,  Generally, 
Rule  133  provides  for  a  one  hour  trading 
halt  if  the  Dow  Jones  Industrial  Average 
("DJIA")  declines  250  or  more  points 
from  its  previous  day's  closing  level, 
and,  thereafter,  a  two  hour  trading  halt 
if  the  DJIA  declines  400  points  from  the 
previous  day's  closing  level. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of  an 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statement  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 


'  17  CFR  20O.3O-3(a)(12)  (1993). 


>  15  U.S.C  788(b)(1). 

'In  Amendment  No.  1,  the  Phlx  requests 
accelerated  treatment  for  its  proposal  pursuant  to 
Section  19(b)(2)  of  the  Act  to  allow  the  circuit 
breaiter  pilot  program  to  continue  without 
interruption.  See.  letter  from  Gerald  D.  O'Connell. 
First  Vice  President,  Regulation  and  Trading 
Operations,  Phlx.  to  Michael  Walinskas,  Branch 
Chief.  Division  of  Market  Regulation.  Commission, 
dated  September  30, 1994  CAmendment  No.  1"). 


most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposal  is  to 
extend  the  Exchange's  circuit  breaker 
pilot  program  for  a  one-year  period,  in 
order  to  afford  the  Exchange  and  the 
Commission  additional  time  to  evaluate 
the  effectiveness  of  the  pilot  program. 
The  Exchange's  circuit  breaker  rule 
provides  an  important  safety 
mechanism,  in  conjimction  with  the 
circuit  breakers  of  other  self-regulatory 
organizations  ("SROs").  The 
Commission  approved  the  Exchange's 
circuit  breaker  proposal  on  a  temporary 
basis  in  1988.3  Thereafter,  the 
Exchange's  circuit  breaker  pilot  program 
was  extended  five  times,  most  recently 
until  October  31, 1994.* 

The  Exchange  believes  that  its 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  in 
particular,  with  Section  6(b)(5),  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  national  market 
system,  as  well  as  to  protect  investors 
and  the  pubUc  interest,  by  providing  a 
reasonable  means  to  retard  a  rapid,  one- 
day  market  decline  that  can  have  a 
destabilizing  effect  on  the  nation's 
financial  markets  and  the  participants  in 
these  markets. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
Commission  find  good  cause  for 
accelerating  approval  of  its  proposed 


>  Securities  Exchange  Act  ReleaM  No.  26386 
(December  22, 1986).  S3  FR  52904. 

*  Securities  Exchange  Act  Release  Nos.  27370 
(October  23, 1989).  54  FR  43881;  28580  (October  25. 
1990).  55  FR  45895:  29868  (October  28, 1991),  56 
FR  56535;  26942  (November  6,  1992).  57  FR  53157; 
and  33120  (October  29.  1993).  58  FR  59503. 
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rule  change  punuaM  to  Section  19{bK2) 
of  the  Act.  The  Exchange  notes  Aat  Rule 
133  expires  on  October  31, 1994,  which 
will  be  prior  to  the  thirtieth  day  after 
publication  of  notice  in  the  Fedwal 
Register  of  the  Exchange's  proposaL 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedend 
Roister  or  within  such  longo'  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  CcMmnission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  vnth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  OX.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Phlx-94-44  and 
should  be  submitted  by  November  4, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarlaad, 

Deputy  Secretary. 

(FR  Doc.  04-25481  Filed  10-13-M;  8:45  am] 
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(Rei.  Na  ic-aoam;  No.  811-40eq 
I  ;rown  America  Series  Fund,  Inc. 

<)ctob«r6.1994. 

AGENCY:  Sacuritias  and  Exchn^ 

Commission  ("SEC*  or  "CanuEission"). 
i  iCnON:  Notice  of  application  for 
Peregistration  under  the  Investment 

:k)mpany  Act  of  1940  ("1940  Act"  or 

Act"). 


M7  CFR  200.30-SU)(12)  (IStSl 


iPPUCANT:  Crown  America  Series  Fimd, 
nc. 

I  IEI£VANT  1M0  ACT  SECnON:  Order 
1  equested  under  Section  8(f). 
1  UMMARY  OF  APPUCATION:  Applicant 
!  eeks  an  order  declaring  that  it  has 
( eased  to  be  an  investment  ctHnpany. 
I ILINQ  DATE:  The  application  was  filed 
I  n  March  28, 1994. 

I  EARING  OR  NOTIFICATION  OF  HEARINQ:  An 
rder  granting  the  applicant  will  be 
isued  unless  the  SEC  orders  a  hearing, 
iterested  persons  may  request  a 
'  earing  by  writing  to  the  Secretary  of 
^e  SEC  and  serving  the  Applicant  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
1  y  the  SEC  by  5:30  p.m.  on  October  31, 
:  994,  and  should  be  accompanied  by 
J  roof  of  service  on  the  Applicant  in  the 
i  jrm  of  an  affidavit  or,  for  lawyers,  a 
(  ;rtificate  of  service.  Hearing  requests 
9  lould  state  the  nature  of  the  writer's 
i  iterest,  the  reason  for  the  request,  and 
t  le  issues  contested.  Persons  may 
I  »quest  notification  of  a  hearing  by 
1  rriting  to  the  Secretary  of  the  SEC. 
/  DORESSES:  Secretary,  Securities  and 
I  xchange  Commission,  450  Fifth  Street 
JfVf..  Washington,  DC  20549.  Applicant: 
1  901  Scarth  Street,  Regina, 
i  askatchewan,  Canada  S4P  3B1. 
I  Dfl  FURTHER  INfORMATKM  CONTACT:  W. 
'  homas  Conner,  Attorney,  Office  of 
I  isurance  Products,  Division  of 
I  ivestment  Management,  at  (202)  942- 
C670. 

J  JPPLEMENTARV  INFORMATION:  Following 
i  1  a  simimary  of  the  application.  The 
c  smplete  application  is  available  for  a 
f  «  from  the  SEC's  Public  Reference 
I  ranch. 

I  pplicant's  Repiesentatioiis 

1.  The  Applicant  is  a  diversified 
(feen-end  management  investment 

c  ampany.  On  Jiily  18, 1984,  Applicant 
f  led  with  the  SEC  a  notification  of 
I  !gistration  as  an  investment  company 
c  n  Form  N-8A  pursuant  to  Section  8(a) 
c  F  the  1940  Act  and  a  registration 
s  atement  on  Form  N-IA  (File  No.  811- 
4  069)  pursuant  to  Section  8(b)  of  the 

i4ct. 

2.  On  July  18, 1984,  the  Applicant 
flled  with  the  SEX^  a  registration 


statement  on  Form  N-IA  (File  No.  2- 
92279)  pursuant  to  the  Securities  Act  of 
1933  ("1933  Act").  Pursuant  to  Rule 
24f-2  under  the  1940  Act.  the  Applicant 
registered  an  indefinite  amount  of 
securities  imder  the  1933  Act.  The 
registration  statonent  was  declared 
effective  on  July  15, 1985.  The  securities 
registered  under  this  registiation 
statement  have  consisted  of  seven 
classes  of  capital  stock,  par  valiie  one 
cent  ($.01)  per  share,  divided  into  the 
following  classes:  Money  Market  Series, 
Capital  Growth  Series,  Bond  Income 
Series,  Managed  Series,  Zero  Coupon  - 
Bond  Series  1991  (shares  of  this  class 
were  redeemed  and  cancelled  in  1991), 
Zero  Coupon  Bond  Series  1996.  and 
Zero  Coupon  Bond  Series  20Q6. 

3.  The  Applicant  was  incorporated  in 
the  state  of  Maryland  on  July  11, 1984, 
in  accordance  with  applicable  Maryland 
law  and  regulations.  On  Mardh  11, 1994, 
the  Applicant  filed  Articles  of 
Dissolution  with  the  Maryland 
Department  of  Assessments  and 
Taxation,  which  were  effective  upon 
receipt  by  the  Department. 

4.  On  Jvme  3, 1993,  the  Applicant's 
Board  of  Directors  unanimously 
approved  a  certain  Agreement  and  Plan 
of  Reorganization  and  Liquidation 
("Reorganization  Plan")  dated  as  of  June 
30, 1993,  viiereby  substantially  all  of 
the  assets  allocated  to  each  series  of  the 
Applicant  were  to  be  acquired  by 
SteinRoe  Variable  Investment  Trust 
("Trust"),  a  Massachusetts  business 
trust  registered  with  the  SEC  as  an  open- 
end  management  investment  company 
of  the  series  types,  in  exchange  for 
shares  of  various  series  of  the  Trust 
having  an  aggregate  net  asset  value 
equal  to  the  aggregate  value  of  the  net 
assets  of  the  Apphcant  so  acquired.  On 
September  23, 1993,  the  Reorganization 
Plan  was  approved  by  vote  of  more  than 
two-thirds  of  the  shares  of  each  class  of 
stock  outstanding.  Consimunation  of  the 
Reorganization  Plan  was  conditioned 
upon  the  consummation  of  a  certain 
Stock  Purchase  Agreement 
("Agreement"),  dated  as  of  May  21, 
1993,  providing  for  the  purchase  by 
Keyport  LifiB  Insurance  Company  of  all 
the  outstanding  shares  of  Crown 
America  Life  Insurance  Company 
(which,  on  behalf  of  its  seprate  accotmts 
noted  below,  owned  all  outstanding 
shares  of  the  Applicant). 

5.  Hie  Agreement  and  Reorganization 
Plan  were  consummated  on  October  1, 
1993.  and  the  Applicant  then 
distributed  the  'Trust  shares  so  acquired 
to  its  shareholders,  Keyport  America 
Variable  Life  Separate  Account 
(formerly  Crown  America  Variable  Life 
Separate  Account)  and  Keyport  America 
Variable  Annuity  Separate  Account 


(formerly  Crown  America  Variable 
Annuity  Separate  Account)  (together, 
the  "Accoimts,"),  in  liquidation  and 
cancellation  of  shares  of  Applicant.  This 
distribution  occurred  as  of  the  close  of 
business  on  October  1, 1993.  Since  the 
distribution  of  the  shaies  of  the 
Applicant  to  the  Accounts,  all  of  the 
issued  and  outstanding  shares  of  the 
Applicant  are  retired,  cancelled,  and  no 
longer  outstanding,  and  the  Accounts 
have  ceased  to  be  shareholders  with 
reject  to  such  shares. 

6.  During  the  last  18  months,  the 
Applicant  has  not,  for  any  reason, 
transferred  any  of  its  assets  to  a  separate 
trust  other  than  as  described  above.  All 
of  the  assets  of  the  Applicant  were 
distributed  to  the  Accovmts,  its  only 
shareholders.  At  the  time  of  filing  this 
application,  the  Applicant  retained  no 
assets.  The  Applicant  does  not  have  any 
debts  or  other  liabilities  that  remain 
outstanding.  The  Apphcant  is  not  a 
party  to  any  btigation  or  administrative 
proceeding.  At  the  time  of  filing  this 
application,  the  Apphcant  has  no 
securityholders.  The  Applicant  is  not 
now  engaged  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 
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Dated:  October  3, 1994. 
Warren  Christopher, 
Secretary  of  State. 

IFR  Doc  94-25477  Filed  10-13-94;  8:45  am) 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

IFR  Doc.  94-25424  Piled  10-13-94;  8:45  am] 
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DEPARTMENT  OF  STATE 

Office  Of  the  Secretary 

[PubHc  Nonce  20m 

Determination  Under  Section  538  of 
the  Foreign  Operations,  Export 
Financing,  and  Related  Programa 
Appropriations  Act.  1995  (Public  Uw 
103-M6) 

By  virtue  of  the  authority  vested  in 
me  by  section  538  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1995  (Public  Law  103-306)  and  the 
related  Presidential  delegation  of 
authority  dated  September  30. 1994, 1 
hereby  determine  and  certify  that 
assistance  to  the  countries  of  Europe 
and  the  independent  states  of  the  former 
Soviet  Union  &t>m  funds  appropriated 
or  otherwise  made  available  under  that 
Act  is  in  the  national  interest  of  the 
United  States. 

This  determination  and  certification 
shall  be  reported  to  the  Congress  and 
published  in  the  Federal  Regjatar, 


[PtMic  Notice  2099] 

Intemationai  Joint  ConNnisaion;  Notice 
o(Put>licitaaring 

In  the  matter  of  a  request  fiom  the 
Governments  of  the  United  States  and 
Canada  that  Ae  intemationai  )oint 
commission  examine  into  and  report 
upon  the  regtilation  of  the  levels  of 
Rainy  and  Namakan  Lakes 

The  Intemationai  Joint  Commission, 
United  States  and  Canada,  will  hold  a 
pubhc  hearing  in  Intemationai  Falls, 
Minnesota  on  November  10, 1994,  with 
sessions  at  two  p.m.  and  seven  p.m. 
local  time  on  the  regulation  of  the  levels 
of  Rainy  and  Namakan  Lakes  to  prevent 
the  occurence  of  emergency  conditions 
in  the  Rainy  Lake  watershed.  The  public 
hearing  wiU  take  place  in  the  theater  of 
the  Rainy  River  Community  College. 
1501  Highway  71,  Intemationai  Falls, 
Minnesota. 

The  1938  Rainy  Lake  Convention 
between  the  United  States  and  Canada 
granted  the  International  Joint 
Commission  the  power  to  determine 
when  emergency  conditions  exist  in  the 
Rainy  Lake  watershed,  whether  by 
reason  of  high  or  low  water,  and 
empowered  it  to  adc^t  measures  of 
control  as  may  se«n  proper  with  respect 
to  existing  dams  at  ICettle  Falls  and 
Intemationai  Falls  and  any  other  works 
or  dams  in  the  boundary  waters  of  the 
Rainy  Lake  Mratersfaed  in  the  event  the 
Commission  shall  determine  that  such 
emergency  conditions  exist.  Pursuant  to 
the  Convention,  the  Intemationai  Joint 
Commission  issued  Orders  in  1949, 
1957  and  1970  setting  forth  Rule  Curves 
for  the  regulation  of  Rainy  and  Namakan 
Lakes  so  as  to  avoid  emergency  hi^  or 
low  levels. 

Requests  have  be^  made  for  the 
Intemationai  Joint  Commission  to  revise 
the  current  Rule  Curve,  most  recently  by 
the  Rainy  Lake  and  Namakan  Reservoir 
Water  Level  Intemationai  Steering 
Committee  in  its  Final  Report  dated 
November  1993.  The  Commission  is 
considering  what,  if  any,  action  it  can 
appropriately  take  xmdet  the 
Convention. 

At  the  hearing,  the  Commission 
would  welcome  the  views  of  all 
interested  parties  on  ni^bether  the 
Commission's  Orders  fulfill  the  mandate 
of  the  Rainy  Lake  Convention  to  avoid 
emergency  conditions. 

The  heuing  is  an  intemationai 
hearing,  and  citizens  of  both  the  United 


States  and  Canada  are  encouraged  to 
attend  and  participate.  AU  interested 
persons  will  be  given  opportunity  to 
express  their  views  orally  or  in  writing. 
The  Commission  encourages  hearing 
participants  to  submit  written 
statements  as  the  time  available  for  each 
speaker  may  be  limited.  The  recoitl  of 
the  hearing  will  remain  open  until 
January  10. 1995  for  the  receipt  of 
written  statements.  Please  send 
statements  to  either  address  below: 
Secretary,  United  Sutes  Section, 
Intemationai  Joint  Commission,  1250 
23rd  Street,  NW.,  Washington,  DC 
20440,  Telephone:  (202)  736-9000. 
Fax:  (202)  736-9015 
Secretary,  Canadian  Section, 
Intemationai  Joint  Commission,  100 
Metcalfe  Street.  Ottawa,  ON  KlP  5M1. 
Telephone:  (613)  995-2984,  Fax:  (613) 
993-5583 

Dated:  October  6, 1994. 
David  A.  LaRoche, 
Secretary.  United  States  Section. 
(FR  Doc.  94-25496  Filed  10-13-94;  8:45  am| 
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THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Region  1  Advisory  Boerd  Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  (Pub.  L.  92^63). 
announcement  is  hereby  publi^ed  for 
the  Region  1  Advisory  Board  meeting. 
The  meeting  is  oi>en  to  the  public. 
DATES:  The  Region  1  Advisory  Board 
meeting  is  scheduled  for  Wednesday, 
November  9, 1994,  4  to  6  pjn. 
ADDRESSES:  The  meeting  will  be  hekl  at 
the  Hilton  Gateway  in  Gateway  Center, 
Raymond  Boulevard,  Newark,  New 
Jersey. 

FOR  FURTHER  atFORMATION  CONTACT: 

Jill  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protectioo 
Oversight  Board,  808  17th  Street  NW., 
Washington,  D.C.  20232,  202/416-2626. 
SUPPl^MENTARY  INFORMATION:  Pursuant 
to  section  21A  (d)  of  the  Federal  Home 
Loan  Bank  Act,  the  Thrift  Depositor 
Protection  Oversight  Board  established  a 
National  Advisory  Board  and  six 
Regional  Advisory  Boards  to  advise  the 
Oversight  Board  and  the  Resolution 
Tmst  Corporation  (RTC)  on  the 
disposition  of  real  property  assets  of  the 
Corporation. 
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Federal  Register  / 


lol  59,  No.  198  /  Friday,  October  14,  1994  /  Notices 


Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  The  meeting  will  include  a 
RTC  briefing,  summation  of  September 
29  briefing  in  Pittsburgh  and 
formulation  of  recommendations. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  is  available  on  a  first 
come  first  served  basis  for  this  open 
meeting. 

Dated:  Octot)er  11 .  1994. 
fill  Nevius, 

Committee  Management  Officer. 
[FR  Doc.  94-25493  Filed  10-13-94:  8:^5  am) 
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Regional  Advisory  Board  Meetings  for 
Regions  1-6 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Meetings  notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  hereby  published  for 
the  Series  18  Regional  Advisory  Board 
meetings  for  Regions  1  through  6.  The 
meetings  are  open  to  the  public. 
DATES:  The  1994  meetings  are  scheduled 
as  follows.  The  notice  of  the  first  two 
meetings  is  being  published  less  than 
fifteen  days  prior  to  the  date  of  the 
meeting  because  of  scheduling 
difficulties. 

1.  October  26,  9  a.m.  to  12  noon, 
Newport  Beach.  California.  Region  6 
Advisory  Board. 

2.  October  27, 9  a.m.  to  12  noon, 
Colorado  Springs,  Colorado,  Region  5 
Advisory  Board. 

3.  November  2, 9  a.m.  to  12  noon, 
Orlando,  Florida,  Region  2  Advisory 
Board. 

4.  November  10,  9  a.m.  to  12  noon, 
Newark,  New  Jersey,  Region  1  Advisory 
Board. 

5.  November  16. 9  a.m.  to  12  noon, 
Cincinnati,  Ohio,  Region  3  Advisory 
Board. 

6.  November  17,  9  a.m.  to  12  noon, 
San  Antonio,  Texas,  Region  4  Advisory 
Board. 

ADDRESSES:  The  meetings  will  be  held  at 
the  following  locations: 

1.  Newport  Beach,  California— To  Be 
Announced. 

2.  Colorado  Springs,  Colorado — 
Antlers  Doubletree  Hotel,  4  South 
Cascade,  Palmer  Center. 


3.  Orlando,  Florida — Sheraton 
)rlando  North,  1-4  and  Maitland 
toulevard. 

4.  Newark,  New  Jersey — Hilton 
Jateway,  Gateway  Center,  Raymond 
toulevard. 

5.  Cincinnati,  Ohio— The  Westin 
lotel  Cincinnati,  21  East  Fifth  Street. 

6.  San  Antonio,  Texas — San  Antonio 
Harriott  Rivercenter,  101  Bowie  Street. 
OR  FURTHER  INFORMATION  CONTACT: 

ill  Nevius,  Committee  Management 
)fficer.  Thrift  Depositor  Protection 

I  )versight  Board,  808  17th  Street,  NW., 
Vashington.  DC  20232.  202/416-2626. 

!  UPPLEMENTARY  INFORMATION:  Section 
01(a)  of  the  Financial  Institutions 
leform.  Recovery,  and  Enforcement  Act 

( if  1989,  Public  Law  No.  101-73, 103 
itat.  183,  382-383,  directed  the 

I  )versight  Board  to  establish  one 

1  lational  advisory  board  and  six  regional 

i  dvisory  boards. 

urpose 

The  Regional  Advisory  Boards 
rovide  the  Resolution  Trust 
k)rporation  (RTC)  with 
ecommendations  on  the  policies  and 
rograms  for  the  sale  of  RTC  owned  real 
roperty  assets.  , 

Lgenda 

Topics  to  be  addressed  at  the  six 
leetings  will  include  reviewing  the 
wTC's  most  effective  policies  and 
Programs,  documentation  of  RTC's 
Operations  and  RTC's  data  management 
!  ystems.  In  addition,  the  Boards'  will 
Bview  the  plans  for  the  RTC  affordable 
lousing  hotline  and  how  the  RTC 
!  elects  foreclosed  property  for  its 
Affordable  housing  program.  The  Boards 
( Iso  will  hear  from  the  vice  presidents 
if  the  RTC's  regional  offices  as  well  as 
rom  witnesses  testifying  on  specific 
j  genda  topics. 

I  Itatements 

Interested  persons  may  submit  to  an 
.  Ldvisory  Board  written  statements, 
(  ata,  information,  or  views  on  the  issues 
tending  before  the  Board  prior  to  or  at 
le  meeting.  The  meetings  will  include 
i  public  forum  for  oral  comments.  Oral 
I  ommcnts  will  be  limited  to 
I  ipproximately  five  minutes.  Interested 
>ersons  may  sign  up  for  the  public 
Drum  at  the  meeting.  All  meetings  are 
ipen  to  the  public.  Seating  is  available 
I  )n  a  first  come  first  served  basis. 

Dated:  October  11, 1994. 

ill  Nevius, 

Committee  Management  Officer,  Office  of 
Advisory  Board  Affairs. 

FR  Doc.  94-25492  Filed  10-13-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  49818] 

In  the  Matter  of  U.S.-Germany;  Third/ 
Fourth/Fifth  Freedom  Frequency 
Allocations  for  the  1995  Summer 
Season 

Summary 

By  this  Notice,  we  invite  interested 
U.S.  carriers  to  apply  for  allocation  of 
the  available  frequencies  for  third/ 
fourth/fifth  freedom  combination- 
service  operations  in  the  U.S.-Germany 
market  for  the  upcoming  summer  season 
(i.e.,  April  1, 1995-October  31, 1995). 

Background 

Under  the  May  1994  U.S.-Germany 
Agreement  for  Transitional 
Arrangements  for  Air  Transport  Services 
(Agreement),  scheduled  combination 
services  are  subject  to  seasonal 
fi«quency  limitations.  For  the  coming 
summer  season,  U.S.  scheduled 
combination  carriers  may  operate  a  total 
of  262  weekly  round-trip  frequencies  for 
U.S.-Germany  (third/fourth-freedom) 
services  and  134  weekly  round-trip 
frequencies  for  Germany-third  country 
(fifth-freedom)  services.'  The  Agreement 
further  provides  that  thirty  days  prior  to 
each  traffic  season,  each  Party  shall 
notify  the  other  Party  through 
diplomatic  channels  of  the  initial 
allocation  of  the  frequencies  among  its 
airlines.2 

Applications 

To  facilitate  our  allocation  of  these 
frequencies,  we  invite  all  U.S.  carriers 
interested  in  using  the  third/fourth/ 
fifth-freedom  frequencies  to  file  their 
applications  with  the  Department  in 
Docket  49818. 

Applications  should  include  the 
following  information  (identify 
separately  for  third/fourth-  and  fifth- 
ft«edom  frequencies):  (a)  the  overall 
number  of  firequencies  requested;  (b)  the 
markets  to  be  served;  (c)  distribution  of 
the  requested  frequencies  by  market;  (d) 
aircraft  to  be  used  (per  marlcet);  and  (e) 
manner  of  operation  (i.e.,  direct  service/ 
own  aircraft  or  code  share;  if  code  share, 
identify  with  which  carrier  and  over 
what  third-country  point,  if  applicable). 


■  Article  6.  Section  1  (A)(1)  provides  that  airlines 
designated  by  the  United  States  may  operate  120 
weekly  round-trip  fifth  freedom  frequencies  during 
the  coming  summer  season.  Furthermore,  under 
Section  1  (A)(2),  an  additional  14  weekly  round-trip 
fifth  freedom  frequencies  are  available  because  the 
United/Lufthansa  rights  in  the  London-Germany 
market  noted  in  Appendix  B  to  the  Agreement  have 
been  effectuated. 

2  Article  6,  Section  5  A. 


Applicant  carriers  that  have 
previously  been  allocated  and  operated 
flights  in  the  third/fourthf fifth-freedom 
markets  for  the  1994  summer  season 
should  also  provide  the  following 
information  with  respect  to  those 
operations  (identify  separately  for  third/ 
fourth-  and  fifth-freedom  allocations): 
(a)  the  ntunber  of  flights  previously 
allocated;  (b)  markets  served;  (c) 
frequencies  operated  per  martet  and 
period  of  operation  for  each  market;  (d) 
aircraft  type  per  market;  and  (e)  manner 
of  operation  (i.e.,  direct  service/own 
aircraft  or  code  share;  if  code  share, 
identify  with  which  carrier  and  over 
what  third-coimtry  point,  if 
applicable).' 

Applicants  are  also  free  to  submit  any 
additional  information  that  they  believe 
will  help  us  in  making  our  decision. 

An  onginal  and  12  copies  of  each 
application  should  be  filed  with  the 
Department's  Docket  SecticRi,  Room 
4107, 400  Seventh  Street  S.W. , 
Washington,  D.C.  20590,  in  Docket 
49818,  and  served  on  all  parties  on  the 
attached  list. 

Procedural  Schedule 

In  light  of  the  numerous  coming 
holidays,  in  the  interests  of  the  carriers 
andthe  Department,  and  to  facilitate  a 
timely  processing  of  this  case,  we  will 
require  that  applications  and  responsive 
pleadings  be  filed  according  to  the 
following  schedule: 
Applications:  October  27, 1994 
Answers:  November  7, 1994 
Replies:  Novemtwr  14, 1994 

We  will  serve  this  notice  on  all  U.S. 
air  carriers  heading  authority  to  c^Mrate 
foreign  scheduled  combination  air 
transportaticHi  with  large  aircraft,  and 
will  publish  this  Notice  in  the  Federal 
Register. 

Dated:  October  6, 1 994. 
Patrick  V.  Muiphy, 

Acting  Assistant  Secretary  for  Aviation  and 
Internationa]  Affairs. 

Attachment 

R  Tenney  Johnson.  Counsel  fen-  Air 

Micraoesia  Inc,  Suite  600,  2300  N 

Street  NW.  Washington  DC  20037 
John  Gillick,  Counsel  for  America  West 

Airlines,  Winthrop  Stimson  F*utnam. 

Suite  1200. 1133  Connecticut  Ave 

NW,  Washington  DC  20036 
Russell  E  Pommer,  Counsel  for  Business 

Express  Inc.  Vomer  Liipfert  Bemhard. 

Suite  700. 901  15th  Street  NW, 

Washington  DC  20005-2301 


Federal  Register  /  Vol.  59.  No.  198  /  Friday.  October  14,  1994  /  Notices 


52209 


^If  thars  was  a  cesMticBi  of  service,  ao  matter 
how  ahort,  te  any  marfcat  far  any  period  during  the 
past  sunnar  liwan.  aacb  irtatiiqWlMi  ef  aarvioe 

-*"'-"-?  Tim  111  Tfuriirw  iwia  ihaagail  fci 

market  to  anotfaor  during  the  paat  sunmiar  eaaaon, 
this  also  slwuld  be  indicated. 


Lorraine  B  Halloway,  Counsel  for 
Continental  NGcnuiesia.  Crowell  & 
Moring.  1001  Pennsylvania  Ave  NW, 
Washington  IX:  20004-2595 

Richard  P  Taylor,  Counsel  for  Evergreen 
Intl  Airlines,  Steptoe  &  Johnson,  1330 
Connecticut  Ave  NW,  Washington  DC 
20036 

Nathaniel  Breed,  Counsel  for  Federal 
Exi»«8S,  Shaw  Pittnian  Potts  k.  2300 
N  Street  NW.  Washington  DC  20037 

Marshall  S  Sinidt.  Counsel  for  Alaska 
Airlines  Inc,  Suite  500, 1201 
Pennsylvania  Ave  NW,  Washington 
DC  20004 

Carl  B  Nelson  Jr,  Assoc  General 
Counsel,  American  Airlines  Inc.  1101 
17th  Street  NW,  Washington  DC 
20036 

Robert  N  Duggan,  Counsel  for  Carnival 
Air  Lines  Inc,  Mercer  Moore  &  Assoc, 
Suite  502,  700  S  Royal  Poindana  Blv, 
Miami  Springs  FL  33166 

Robert  E  Cohn,  Counsel  for  Delta  Air 
Lines  Inc,  Shaw  Pittman  Potts  &,  2300 
N  Street  NW.  Washington  DC  20037 

Carl  B  Nelson  Jr,  Counsel  for  Executive 
Airlines,  D/B/A  American  Eagle,  1101 
17th  Street  NW,  Washington  DC 
20036 

Jonathan  B  Hill,  Comisel  for  Hawaiian 
Airlines,  Dow  Lofanes  &  Allwrtson, 
1255  23rd  St  NW.  Waslungton  DC 
20037 

Marshall  S  Sinick.  Counsel  for  Aloha 
Airlines  Inc,  Suite  500. 1201 
Pennsylvania  Ave  NW,  Washington 
DC  20004 

William  Doherty,  Director  of  Mihtary  & 
IntematioBal  Affairs.  American  Trans 
Air.  7337  W  Washington  St, 
Indianapolis  IN  46231 

R  Bruce  Keiner  Jr,  Counsel  for 
Continental  Airlines,  Crowell  & 
Moring,  1001  Pennsylvania  Ave  NW, 
Washington  DC  20004-2595 

R  Tenney  Johnson,  Counsel  for  DHL   - 
Airways,  Suite  600,  2300  N  Street 
NW,  Washingtcm  DC  20037 

Jonathan  B  IfiU,  Counsd  for  Express 
One  Intl,  Dow  Lohnes  &  Albertson, 
1255  23rd  St  NW,  Washington  DC 
20037 

Morris  Garfinckle,  Counsel  for  MGM 
Grand  Afr  Inc,  Galland  Kharasch 
Morse,  1054  31st  Street  NW. 
Washington  DC  20007-4492 
Peter  B  Kenney  Jr,  Assoc  General 
Coimsel,  Ncnthwest  Airlines  Inc,  901 
15th  Street  NW.  Washington  DC  2005 
Carl  B  Nelson  Jr,  Counsel  for  Simmons 
Airlines  Inc,  D/B/A  American  Eagle, 
1101 17th  Street  NW.  Washington  DC 
20036 
Stephen  L  Celband.  General  Counsel. 
Tower  Air,  Hewes  Moreles  Gelband. 
Suite  300.  The  Flour  Mill.  1000 
Potomac  St  NW,  Washington  DC 
20007 


Nathaniel  Breed,  Counsel  for  USAfrica 

Airways  Inc,  11180  Sunrise  Valley  Dr. 

Reston  VA  22091 
Robert  E  Cohn/Sheryl  Israel.  Coimsel  for 

Worldwide  Airlines  Serv,  Shaw 

Pittman  Potts  ft,  2300  N  Street  NW, 

Washington  DC  20037 
Jim  Marquez,  Counsel  for  Private  Jet 

Expeditions,  McNair  &  Sanfbrd. 

Madison  0£f,  Bldg  #400, 1155  15th  St 

NW,  Washington  DC  20005 
Mark  W  Atwood,  Counsel  for  Spirit 

Airlines  Inc,  Galland  Kharasch,  1054 

31st  Street  NW,  Washington  DC 

20007-4492  • 

Dick  Pahy,  Trans  World  Airlines,  Suite 

520, 808  17th  Street  NW,  Washington 

DC  20006 
Frank  Cotter,  Asst  General  Counsel. 

USAir  Inc.  Crystal  Park  Four,  2345 

Crystal  Drive,  Arlington  VA  22227 
Mark  S  Kahan,  Coimsel  for  Renown 

Aviation,  Galland  Kharasch  Morse, 

1054  31st  Street,  Washington  DC 

20007-4492 
Dennis  N  Barnes,  Counsel  for  Sun 

Country  Airlines,  Morgan  Lewis 

Bockius,  1800  M  Street  NW  f600N, 

Washington  DC  20036 
Joel  Stephen  Burton,  Counsel,  United 

Air  lines,  Ginsbuig  Feldman  ft  Bress, 

Suite  800, 1250  Connecticut  Ave  NW, 

Washington  DC  20036 
Vance  Fort,  Senior  VP-Govt/Legal, 

World  Airways  hic.  13873  Park  Ceiter 

Rd,  Hemdon  VA  22071 

[FR  Doc.  94-25498  Filed  10-13-94;  8:45  am] 
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Federal  Highway  Admlntalratlon 

Environmental  Impact  Statement;  City 
Of  Healdaburg,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACnON:  Notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
enviroimiental  impact  statement  will  be 
prepared  for  a  proposed  bridge 
replacement  project  in  the  City  of 
Healdsbiug,  Sonoma  Coimty,  California. 
FOR  FURTHER  MFORMATION  CONTACT: 
John  R.  Schulu,  Chief.  District 
Operations-A,  Federal  Highway 
Administration,  California  Divisiwi, 
U.S.  Bank  Plaza,  980  Ninth  Street.  Suite 
400,  Sacramento,  California  95814- 
2724,  Telephone;  (916)  551-1314. 
SUPPLEMENTARY  MFORHATKM:  Tlie 

FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
and  the  City  of  Healdsbiug.  will  pr^wre 
a  draft  environmental  impact  statement 
(EIS)  on  a  proposal  to  replace  the 
Healdsbui^g  Avenue  Bridge  (Bridge  No. 


20C-65)  crossing  the  Russian  River.  The 
proposed  project  would  replace  an 
existing  two-lane  bridge  with  a  new 
bridge  that  would  provide  three  lanes, 
including  one  travel  lane  in  each 
direction  and  a  center  dual  turning  lane, 
as  well  as  bikelanes  and  sidewalks  on 
either  side.  The  existing  bridge  is  a  steel 
truss  bridge  buih  in  1921  aoid  has  been 
determined  to  be  eligible  for  the 
National  Register.  The  project  would 
also  involve  the  reconstructi^Jn  of 
approach  roadway  sections  and  an 
adjoining  intersection,  involving  a  total 
distance  of  750  feet  along  the  existing 
Healdsburg  Avenue  corridor,  an  arterial 
street  in  the  City  of  Healdsburg. 

Replacement  of  the  existing  bridge  is 
considered  necessary  because  it  is 
structurally  deficient  and  functionally 
obsolete.  Structural  deficiencies  require 
the  posting  of  height  and  load 
restrictions  for  vehicles  using  the 
bridge.  The  bridge  is  seismically 
unsound.  A  current  19.5-foot  width  is 
substandard  relative  to  present  and 
projected  traffic  load.  This  width  cannot 
accommodate  a  turning  lane  needed  for 
improved  traffic  efficiency  at  the 
adjoining  intersection  on  the  west  bank, 
nor  shoulders  needed  to  safely  and 
efficiently  allow  joint  use  by  bicycles 
and  motor  vehicles.  The  existing  bridge 
is  also  poorly  aligned  resulting  in  poor 
sight  distance  and  a  safety  hazard  at  the 
adjoining  intersection. 

Alternatives  imder  consideration 
include  (1)  taking  no  action;  (2) 
rehabilitating  the  existing  bridge;  (3) 
locating  the  new  bridge  on  an  alignment 
either  north  or  south  of  the  existing 
bridge,  thereby  leaving  the  existing 
bridge  as  a  pedestrian  and  bicycle 
crossing;  (4)  replacing  the  existing 
bridge  with  a  standard  box  girder 
concrete  bridge:  and  (5)  replacing  the 
existing  bridge  with  a  new  bridge  using 
a  truss  design.  Other  alternatives  may  be 
considered  following  the  scoping 
meeting. 

The  project  will  require  acquisition  of 
new  right-of-way  in  an  existing  urban 
areas  and  will  affect  commercial  and 
residential  properties  as  well  as  a  public 
park.  The  project  would  be  funded 
through  the  Federal  Bridge  Replacement 
Program  with  local  agency  contribution. 

A  scoping  meeting  is  scheduled  for 
November  17, 1994  at  the  City  of 
Healdsburg  Qty  Hall  Council  Chambers 
located  at  126  Matheson  Street  in  the 
City  of  Healdsburg.  The  purpose  of  the 
meeting  will  be  to  discuss  the  need  for 
the  project,  alternatives  to  be 
considered,  and  the  related  significant 
social,  economic  and  environmental 
issues  to  be  addressed  and  analyzed  in 
the  draft  EIS. 
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To  ensure  that  the  full  range  of  issues 
re  ated  to  the  proposed  action  are 
a(  dressed,  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Q  imments  and  questions  concerning 
th  is  proposed  action  and  the  EIS  should 
b«  directed  to  the  FHWA  at  the  address 
pi  eviously  provided  in  this  document. 

(C  italog  of  Federal  Domestic  Assistance 
Pi  }gram  Number  20.205,  Highway  Research, 
PI  mning,  and  Construction.  The  regulations 
in  plementing  Executive  Order  12372 
re  jarding  intergovernmental  consultation  of 
Faderal  Programs  and  activities  apply  to  this 
program.) 

G,  P.  Wong. 

St  nior  Transportation  Engineer,  Sacramento, 
Q  lifomia. 

(F  I  Doc.  94-25411  Filed  10-13-94;  8:45  am) 
Bll  UNO  CODE  4S1»^-M 


Rfsearch  and  Special  Programs 

rnlstratton  (RSPA) 
ngs  of  Pipeline  Safety  Advisory 
Committees 

Pursuant  to  section  10(a)(2)  of  the 
F<  deral  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  App.  1)  notice  is 
h«  reby  given  of  the  following  meetings 
of  the  Technical  Hazardous  Liquid 
Pi  jeline  Safety  Standards  Committee 
(T  4LPSSC)  and  the  Technical  Pipeline 
Si  fety  Standards  Committee  (TPSSC). 
Et  ch  Committee  meeting  as  well  as  a 
jo  nt  session  of  the  two  Committees  will 
b€  held  in  Rooms  4436-40  of  the  U.S. 
Department  of  Transportation  Building, 
400  Seventh  Street,  S.W.,  Washington, 
DC. 

Dn^ November  2,  at  9:00  a.m.,  the 
T  [LPSSC  will  meet.  Agenda  items 
in  :lude  updates  on  the  Oil  Pollution 
A(  t  implementation  and  activities  to 
id  mtify  environmentally  sensitive 
ar  fas,  and  the  Trans-Alaska  Pipeline. 

\t  1:00  p.m.,  THLPSSC  members  will 
b<  joined  by  members  of  the  TPSSC  for 
a  aint  session  which  will  include: 

I.  Overview  by  the  RSPA 
A(  ministrator. 

I.  Status  Reports  on  Various  Pipeline 
Ss  fety  Program  Issues  (environmental 
ac  ion  plan,  program  effectiveness, 
stiategic  planning,  implementation  of 
the  Government  Performance  and 
R<  suits  Act,  joint  research  agenda.  OPS 
rii  k  assessment  prioritization,  and 
na  tional  pipeline  mapping  program. 

3.  Discussion  of  Underground  Storage 
Fa  cilities 

3n  November  3,  fi-om  8:30  a.m.  to 
12  00  noon,  the  joint  TPSSC-THLPSSC 
se  ision  will  include:  (1)  One-Call 
Enhancement,  (2)  Pipeline  Summit,  (3) 
Ragulatory  Actions,  and  (4)  Pipeline 
D«  ta  Collection  and  Analysis. 


At  1:15  p.m.,  the  TPSSC  will  meet. 
Agenda  items  include  updates  on  the 
surveys  relatecito  Customer-Owned 
Service  Lines  and  Cast.Iron 
Replacement. 

Each  meeting  will  be  open  to  the 
public,  but  attendance  will  be  limited  to 
the  space  available.  Please  note  that 
attendance  will  particularly  be  limited 
during  the  joint  session  of  the  two 
committees  because  of  space 
constraints. 

Members  of  the  public  may  present 
oral  statements  on  the  topics.  Due  to  the 
limited  time  available,  each  person  who 
wants  to  make  an  oral  statement  must 
notify  Bemardyne  Williams  or  Gwen 
Hill,  Room  2335,  Department  of 
Transportation  Building.  400  Seventh 
Street.  SW.  Washington.  DC  20590, 
telephone  (202)  366-4046,  not  later  than 
October  24, 1994,  of  the  topics  to  be 
addressed  and  the  time  requested  to 
address  each  topic.  The  presiding  officer 
may  deny  any  request  to  present  an  oral 
statement  and  may  limit  the  time  of  any 
oral  presentation.  Members  of  the  public 
may  present  written  statements  to  the 
Committees  before  or  after  any  meeting. 

Issued  in  Washington,  D.C,  on  October  6, 
1994. 

George  W.  Tenley,  Jr. 

Executive  Director,  TPSSC  and  THLPSSC! 
[FR  Doc.  94-25394  Filed  10-13-94;  8:45  am] 
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UNITED  STATES  SENTENCING 
COMMISSION 

Revisiorts  to  the  Sentencing 
Guidelines  for  the  United  States  Courts 

AGENCY:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  (1)  promulgation  of  a 
temporary,  emergency  sentencing 
guideline  amendment  limiting  the 
applicability  of  statutory  minimum 
sentences  in  certain  cases;  and  (2)  final 
action  regarding  retroactivity  of 
amendments. 


SUMMARY:  The  Sentencing  Commission 
hereby  gives  notice  of  the  following 
actions:  (1)  Pursuant  to  its  authority 
under  section  80001(b)  of  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994.  section  21(a)  of  the 
Sentencing  Act  of  1987,  and  section 
217(a)  of  the  Comprehensive  Crime 
Control  Act  of  1984  (28  U.S.C.  994  (a) 
and  (p)),  the  Commission  has 
promulgated  a  new  guideline,  §  5C1.2 
(Limitation  on  Application  of  Statutory 
Minimum  Sentences  in  Certain  Cases), 
with  accompanying  commentary,  to 
assist  federal  courts  in  applying  section 
3553(f)  of  title  18  (a  statutory  provision 


enacted  by  section  80001  of  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994)  and  has  made  conforming 
amendments  to  the  commentary  of 
§§  2D1.1  and  2D2.1;  and  (2)  pursuant  to 
its  authority  under  section  217(a)  of  the 
Comprehensive  Crime  Control  Act  of 
1984  (28  U.S.C.  994  (a)  and  (u)),  the 
Commission  has  reviewed  amendments 
previously  submitted  to  Congress  that 
may  result  in  a  lower  guideline  range 
and  has  designated  two  such 
amendments  for  inclusion  in  policy 
statement  §  IBl.lO  (Retroactivity  of 
Amended  Guideline  Range). 
DATES:  The  Commission  has  specified 
an  effective  date  of  September  23, 1994, 
for  the  amendment  creating  §  5C1.2  and 
the  conforming  commentary 
amendments  to  §§2D1.1  and  2D2.1.  It 
has  specified  an  effective  date  of 
November  1, 1994,  for  the  amendment 
to§lBl.l0. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Information 
Specialist,  telephone  (202)273-4590. 
SUPPLEMENTARY  INFORMATION:  General 
Guideline  Amendment  Authority — The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  U.S.  Government.  The 
Commission  is  empowered  by  28  U.S.C. 
994(a)  to  promulgate  sentencing 
guidelines  and  policy  statements  for 
federal  sentencing  courts.  Sections  994 
(o)  and  (p)  of  title  28,  United  States 
Code,  ftirther  direct  the  Commission  to 
review  and  revise  periodically 
guidehnes  and  policy  statements 
previously  promulgated,  and  require 
that  guideline  amendments  be 
submitted  to  Congress  for  review. 
Absent  action  of  the  Congress  to  the 
contrary,  guideline  amendments  become 
effective  following  180  days  of 
Congressional  review  on  the  date 
specified  by  the  Commission.  Pvirsuant 
to  this  general  amendment  authority,  on 
April  28, 1994,  the  Commission 
submitted  to  Congress  for  review  six 
amendments  to  the  sentencing 
guidelines,  policy  statements,  and 
commentary.  Unless  Congress  legislates 
to  the  contrary,  these  amendments  will 
take  effect  November  1. 1994.  See  59 
PR.  23608. 

Retroactivity — Pursuant  to  its 
authority  under  28  U.S.C.  994(u),  the 
Commission  has  reviewed  the 
aforementioned  amendments  to 
determine  which,  if  any,  of  the 
amendments  that  may  result  in  a  lower 
guideline  range  for  an  affected  class  of 
defendants  should  be  made  retroactive 
with  respect  to  previously  sentenced 
defendants.  The  Commission  has 
determined  that  one  such  amendment, 
designated  as  amendment  506 
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(pertaining  to  the  definition  of  "offense 
statutory  maximum"  for  purposes  of 
determining  the  offense  level  under 
§  4B1.1,  the  career  offender  guideline), 
and  one  previously  promulgated 
amendment,  designated  as  amendment 
371  (creating  additional  guideUnes 
§§  2Dl.il,  2D1.12,  and  2D1.13  with 
conforming  commentary  pertaining  to 
violations  involving  listed  diemicals, 
flasks,  and  certain  machines  used  in  the 
manufacture  of  controlled  substances), 
should  be  made  retroactive.  This  action 
is  accomplished  by  amending  Policy 
Statement  §  IBI.IO,  effective  November 
1. 1994,  to  list  these  two  amendments  as 
eligible  for  retroactive  application  by 
courts  when  considering  a  motion  to 
modify  an  imposed  term  of 
imprisonment  pursuant  to  18  U.S.C. 
3582(c)(2). 

Emergency  Amendment  Action — 
Section  80001(b)(2)  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994  reestablished,  for  a  limited 
purpose,  the  Commission's  authority 
under  section  21(a)  of  the  Sentencing 
Act  of  1987  to  promulgate  temporary, 
emergency  guidelines  or  amend  existing 
guidelines.  Unlike  amendments  issued 
pursuant  to  28  U.S.C.  994(p),  temporary 
amendments  promulgated  by  the 
Commission  are  not  required  to  be 
submitted  to  Congress  for  review  prior 
to  their  taking  effect;  nor  is  the 
Commission  required  to  publish 
proposed  temporary,  emergency 
guideline  amendments  prior  to 
promulgation,  though  it  may  do  so  if 
circumstances  permit.  Emergency 
amendments  are  temporary  (i.e.,  unless 
submitted  to  Congress  as  regular 
amendments  in  the  next  regular 
amendment  report,  they  expire  upon  the 
disposition  of  that  report). 

Pursuant  to  this  limited-purpose 
authorization  of  emergency  amendment 
authority,  the  Commission  has 
implemented  the  instruction  in  section 
80001(b)(1)  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994  by 
promulgating  a  new  guideline 
designated  as  §  5C1.2  (Limitation  on 
Applicability  of  Statutory  Minimum 
Sentences  in  Certain  Cases)  with 
accompanying  commentary.  Conforming 
commentary  amendments  to  §§  2D1.1 
and  2D2.1  have  also  been  made. 

In  carrying  out  this  Congressional 
directive,  the  Commission  was  required 
to  construe  and  implement  the  specific 
language  of  section  80001(b)(1)(B).  That 
provision  instructs  the  Commission  to 
provide  that  a  defendant  with  a  five- 
year  mandatory  minimum  sentence  who 
meets  the  criteria  for  an  exemption  from 
such  mandatory  minimum  sentence  will 
receive  a  guideline  range  that  has  a 
minimum  of  at  least  24  months  of 


imprisonment.  (Note  that  this 
instruction  to  the  Commission  does  not 
prohibit  a  court  from  granting  a 
downward  departure  from  this 
guideline  if  the  court  finds  sufficient 
mitigating  circumstances.)  In  general, 
under  the  guidelines  currently  in  effect, 
the  guideline  range  for  the  least 
culpable  category  of  affected  defendant 
will  be  at  least  30-37  months.  (A 
Chapter  Two  offense  level  of  at  least  26. 
minus  4  levels  for  a  minimal  role  and 
3  levels  for  acceptance  of  responsibility, 
results  in  a  minimum  offense  level  of 
19.  For  Criminal  History  Category  I.  the 
applicable  guideline  range  is  30-^37 
months.)  The  Commission  is  aware  that 
there  may  be  rare  exceptions  in  which 
such  a  defendant  may  receive  an  offense 
level  that  results  in  a  guideline  range 
with  a  minimum  of  less  than  24  months. 
For  example,  if  the  defendant's  offense 
involves  LSD  on  a  carrier  medium,  the 
court  will  apply  the  Commission's 
provision  that  each  LSD  dose  is  to  be 
treated  as  equivalent  to  0.4  miUigram 
per  dose  for  guideline  calculations.  If 
the  court  uses  the  entire  weight  of  the 
carrier  medium  for  the  purposes  of 
determining  the  applicability  of  the 
mandatory  minimum  sentence  and  the 
defendant  nevertheless  qualifies  under 
18  U.S.C.  3553(f)  and  §  5C1.2  of  the 
sentencing  guidelines  for  an  exemption 
from  such  mandatory  minimimi,  the 
situation  could  arise  in  which  the 
defendant  is  subject  to  a  guideline  range 
with  a  minimum  of  less  Aan  24  months. 

The  Commission  believes  that  it  has 
the  authority  to  authorize  such  minor 
variations  fitim  the  Hteral  language  of 
the  Congressional  instruction  to  ensure 
consistency  with  the  guidelines  as  a 
whole.  In  the  Conference  Report 
accompanying  this  legislation,  the 
Congress  expressly  noted  that  the 
Conunission  should  interpret 
Congressional  instructions  to  the 
Cpmmission  in  a  manner  that  "shall 
assure  reasonable  consistency  with 
other  guidelines"  and  "take  into 
account  any  mitigating  circumstances 
which  might  justify  exceptions."  H.R. 
Conf.  Rep.  No.  711, 103d  Cong.,  2d  Sess. 
388  (title  IX)  (1994);  see  also  id.,  sec. 
280003  at  312  (directing  Commission  to 
carry  out  a  specific  instruction  regarding 
sentencing  enhancements  for  hate 
crimes  in  a  manner  to  ensure  reasonable 
consistency  with  other  guidelines).  The 
Commission  similarly  believes  its 
interpretation  of  section  80001(b)(1)(B). 
within  the  overall  context  of  a  clearly 
ameliorative  sentencing  provision  for 
qualified  defendants,  is  consistent  with 
past  Congressional  directives  to  the 
Commission  and  Congress's  rationale 
for  employing  sucli  directives  as  a  more 
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nexible  means  of  efCecting  sentencing 
policy  in  particular  situations.  For 
"example,  under  28  U.S.C.  994(h), 
Congress  directed  the  Conxmission  to 
create  specific  provisions  within  the 
g\iidelines  for  sentencing  certain  repeat 
offenders.  The  Commission 
implemented  this  directive  through 
§§4Bl.l  and  4B1.2.  Legislative  history 
accompanying  this  directive  indicates 
that  a  principal  Congressional 
consideration  in  choosing  to  employ  an 
instruction  to  the  Commission  in  lieu  of 
a  legislated  mandatory  minimtiTn  (the 
approach  taken  in  an  earlier  version  of 
the  legislation)  was  to  a^ord  the 
Commission  a  measure  of  flexibility  to 
Interpret  and  implement  the  instruction 
in  a  way  that  best  harmonizes  career  , 
offender  sentencing  policy  with  the 
guidelines  as  a  whole,  thereby  avoiding 
anomalous  results.  See  S.  Rep.  No.  225. 
98th  Cong.  1st  Sess.  175  (1983).  So,  too, 
in  this  case,  the  Commission  has  sought 
to  implement  the  Congressional 
instruction  in  section  80001(b)(1)(B)  in 
a  manner  that  best  "assure[s]  reasonable 
consistency  with  other  guidelines  •  *  • 
and  take[s]  into  account  *  *  • 
mitigating  circumstances  which  might 
justify  exceptions."  H.R.  Conf.  Rep.  No. 
711,  supra. 

Continuing  Guidelines  Review — In 
connection  with  its  ongoing  review  of 
the  Guidelines  Manual,  the  Commission 
continues  to  welcome  comment  on  any 
aspect  of  the  sentencing  guidelines, 
policy  statements,  and  official 
commentary.  Comments  should  be  sent 
to:  The  United  States  Sentencing  . 
Commission,  One  Columbus  Circle. 
N.E..  Suite  2-500.  South  Lobby. 
Washington.  D.C.  20002-8002,  Attn: 
Office  of  Communications. 

Authority:  Section  217(a)  of  the 
Comprehensive  Crime  Control  Act  of  1984 
(28  U.S.C.  994(a)). 

WUliam  W.  Wilkias.  Jr. 

Chairman. 

Additional  Guideline,  Amendments  to 
Commentary  and  Policy  Statement 

1.  Amendment:  Chapter  Five,  Part  C. 
is  amended  by  inserting  the  following 
additional  guideline  with  accompanying 
commentary: 

"§5C1.2.  Limitation  on  AppHcability  of 
Statutory  Minimuni  Sentences  in  Certain 
Cases 

In  the  case  of  an  offense  under  21  U.S.C 
841. 844.  846. 960.  or  963.  the  court  shall 
impose  a  Motence  ia  accordance  with  the 
appticable  guidelines  without  regard  to  any 
statutory  mimmum  sentence,  if  the  court 
finds  that  the  defendant  meets  the  criteria  in 
18  U.S.C.  3553(f)(lH5)  set  forth  verbatim 
below; 

(1)  The  defendant  does  not  have  more  then 
1  criminal  histocy  point,  as  determined  under 
(he  sMitencijigguidelinev. 


2)  The  defendant  did  not  use  violence  or 
en  dible  threats  of  violence  or  possess  a 

fir  iarm  or  other  dangerous  weapon  (or 
im  luce  another  participant  to  do  so)  in 
CO  jnection  with  the  offense; 

3)  The  offense  did  not  result  in  death  or 
sei  ious  Ixxiily  injury  to  any  person; 

4)  The  defendant  was  not  an  organizer. 
let  der.  manager,  or  supervisor  of  others  in 
thi  I  ofCensc,  as  determined  under  the 

sei  itencing  guidelines  and  was  not  engaged 
in  I  continuing  criminal  enterprise,  as 
de  ined  in  21  U.S.C.  848;  and 

5)  Not  later  than  the  time  of  the  sentencing 
he  iring,  the  defendant  has  truthfully 

pn  >vided  to  the  Government  all  information 

and  evidence  the  defendant  has  concerning 

th#  offense  or  offenses  that  were  part  of  the 

sa  ae  course  of  conduct  or  of  a  common 

sc  eme  or  plan,  but  the  feet  that  the 

de  endant  has  no  relevant  or  useful  other 

in  ormation  to  provide  at  that  the 

G<  hrenmient  is  already  aware  of  the 

in  armation  shall  not  preclude  a 

de  ermination  by  the  court  that  the  defendant 

ha  I  complied  with  this  requirement. 

Qmmentary 

A  iplication  Notes 

L.  'More  than  1  criminal  history  point, 
as  determined  imder  the  sentencing 
gu  idelines.'  as  used  in  subdivision  (1), 
m(  »ans  more  than  one  criminal  history 
pc  int  as  determined  imder  §  4A1.1 
(C  iminal  History  Category). 

I.  'Dangerous  weapon'  and  'firearm.' 
as  used  in  subdivision  (2),  and  'serious 
be  dily  injury.'  as  used  in  subdivision 
(3  .  are  defined  in  the  Commentary  to 
§ :  Bl.l  (Application  Instructions). 

).  'Offense.'  as  used  in  subdivisions 
(2  -(4),  and  'offense  or  offenses  that  were 
pa  rt  of  the  same  course  of  conduct  or  of 
a  «  ommon  scheme  or  plan,*  as  used  in 
su  )di  vision  (5).  mean  the  offense  of 
CO  ivictlon  and  all  relevant  conduct. 

I.  Consistent  with  §  lBl.3  (Relevant 
C<  nduct).  the  term  'defendant,'  as  used 
in  subdivision  (2),  limits  the 
ac  :ountability  of  the  defendant  to  his 
ov  rn  conduct  and  conduct  that  he  aided 
oi  abetted,  counseled,  commanded, 
in  iuced,  procured,  or  willfully  caused. 

S.  'Organizer,  leader,  manager,  or 
su  )ervisor  of  others  in  the  offense,  as 
de  termined  under  the  sentencing 
gu  idelines,'  as  used  in  subdivision  (4). 
m  !ans  a  defendant  who  receives  an 
ac  justment  for  an  aggravating  role  imder 
§;  Bl.l  (Aggravating  Role). 

}.  'Engaged  in  a  continuing  criminal 
en  terprise,'  as  used  in  subdivision  (4).  is 
dc  fined  in  21  U.S.C.  848(c).  As  a 
pi  ictical  matter,  it  should  not  be 
n(  cessary  to  apply  this  prong  of 
su  idivision  (4)  because  (i)  this  section 
d(  es  not  apply  to  a  conviction  under  21 
U,  S.C  848.  and  (ii)  any  defendant  who 
'ei  igaged  in  a  continuing  criminal 
er  terprise'  but  is  convicted  of  an  offense 
to  which  this  section  applies  will  be  a 


'leader,  organizer,  manager,  or 
super\isor  of  others  in  the  offense.' 

7.  Information  disclosed  by  the 
defendant  with  respect  to  subdivision 
(5)  may  be  considered  in  determining 
the  applicable  guideline  range,  except 
where  the  use  of  such  information  is 
restricted  under  the  provisions  of 

§  lBl.8  (Use  of  Certain  Information). 
That  is,  subdivision  (5)  does  not  provide 
an  independent  basis  for  restricting  the 
use  of  information  disclosed  by  the 
defendant. 

8.  Under  18  U.S.C.  3553(f),  prior  to  its 
determination,  the  court  shall  afford  the 
government  an  opportunity  to  make  a 
recommendation.  See  also  Rule  32(a)(1), 
Fed.  R.  Crim.  P. 

Background 

This  section  sets  forth  the  relevant 
provisions  of  18  U.S.C.  3553(f).  as  added 
by  section  80001(a)  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994.  which  limit  the  applicability  of 
statutory  minimum  sentences  in  certain 
cases.  Under  the  authority  of  section 
80001(b)  of  that  Act,  the  Commission 
has  promulgated  application  notes  to 
provide  guidance  in  the  application  of 
18  U.S.C.  3553(0.  See  also  H.  Rep.  No. 
103-460, 103d  Cong.,  2d  Sess.  3  (1994) 
(expressing  intent  to  foster  greater 
coordination  between  mandatory 
minimum  sentencing  and  the 
sentencing  guideline  system).". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  7  by  inserting  the  following 
additional  sentences  at  the  end: 

In  addition.  18  U.S.C.  3553(0  provides  an 
exception  to  the  applicability  of  mandatory 
minimum  sentences  in  certain  cases.  See 
§  5C1.2  (Limitation  of  Applicability  of 
Statutory  Minimum  Penalties  in  Certain 
Cases). 

The  Commentary  to  §  2D2.1  captioned 
"Backgroimd"  is  amended  in  the  first 
paragraph  by  inserting  "(statutory)" 
immediately  following  "Mandatory": 
and  by  deleting  "§  5Gl.l(b)"  and 
inserting  in  lieu  thereof: 

See  S  5Gl.l(b).  Note,  however,  that  18 
U.S.C.  3553(0  provides  an  exception  to  the 
applicability  of  mandatory  minimum 
sentences  in  certain  cases.  See  §  5C1.2 
(Limitation  on  Applicability  of  Statutory 
Minimum  Sentences  in  Certain  Cases). 

Reason  for  Amendment 

This  amendment  is  in  response  to 
section  80001(b)  which  authorizes  the 
Commission  to  issue  amended 
guidelines  and  policy  statements  to 
assist  the  courts  in  applying  18  U.S.C. 
3553(0.  The  effective  date  of  this 
amendment  Is  Septembw  23, 1994 
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2.  Amendment 

Section  lBl.lO(c)(formerly  subsection 
(d))  is  amended  by  inserting  "371," 
immediately  before  "379";  and  by 
deleting  "and  499"  and  inserting  in  lieu 
thereof  "499.  and  506". 

Reason  for  Amendment 

This  amendment  expands  the  listing 
in  §  iBl.lO(c)  (formeriy  subsection  (d)) 
to  implement  the  directive  in  28  U.S.C. 
994(u)  in  respect  to  guideline 
amendments  that  may  be  considered  for 
retroactive  application.  The  amendment 
numbers  Hsted  are  those  as  they  appear 
in  Appendix  C  of  the  Guidelines 
Manual. 

IFR  Doc.  94-25426  Filed  10-13-94:  8:45  am) 
BILUNQ  COOe  2210-40^ 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Environmental  Hazards;  Meeting 

The  Department  of  Veterains  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Environmental 
Hazards  will  be  held  on  Wednesday  and 
Thursday.  November  9-10, 1994,  in 
room  946  on  both  days,  at  801 1  Street, 
N.W.,  Washington,  D.C.  20001.  The 
meeting  will  convene  at  9:00  a.m.  and 
adjourn  at  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review  information  relating  to  health 
effects  of  exposure  to  ionizing  radiation. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Ms.  Sylvia 
Arrington,  Department  of  Veterans 
Affairs  Central  Office,  810  Vermont 
Avenue,  N.W.,  Washington.  D.C.  20420, 
phone  (202)  523-3911,  prior  to 
November  1. 1994. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L.  Conway.  Deputy  Assistant 
General  Counsel,  (026B),  Department  of 
Veterans  Affairs  Central  Office,  810 
Vermont  Avenue,  N.W.,  Washington. 
D.C.  20420. 

Submitted  material  must  be  received 
at  least  five  days  prior  to  the  meeting. 
Such  members  of  the  public  may  be 
asked  to  clarify  submitted  material  prior 
to  consideration  by  the  Committee. 


Dated:  September  29, 1994. 

By  Direction  of  the  Secretary: 
Heyward  Bannister, 
Committee  Management  Officer. 
[PR  Doc.  94-25408  Filed  10-13-94;  8:45  am) 
BtLUNG  cooc  taao^i-M 


Advisory  Committee  on  Former 
Prisoners  of  War.  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
vrill  be  held  at  the  Department  of 
Veterans  Affairs  Medical  Center,  7400 
Merton  Minter  Blvd.,  San  Antonio,  TX 
78284,  fi-om  November  2, 1994  throu^ 
November  4. 1994.  The  meeting  will 
convene  at  9:00  a.m.  each  day  and  will 
be  open  to  the  pubUc.  Seating  is  limited 
and  will  be  available  on  a  first-come, 
first-served  basis. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  under 
Title  38,  United  States  Code,  for 
Veterans  who  are  former  prisoners  of 
war,  and  to  make  recommendations  on 
the  need  of  such  veterans  for 
compensation,  health  care  and 
rehabilitation. 

The  Committee  will  receive  briefings 
and  hold  discussions  on  various  issues 
affecting  health  care  and  t)enefits 
delivery,  including,  but  not  limited  to, 
the  following:  Education  and  training  of 
VA  personnel  involved  with  former 
prisoners  of  war;  the  status  of  privately 
and  publicly  funded  research  affecting 
former  prisoners  of  war;  past  and 
current  legislative  issues  affecting 
former  prisoners  of  war;  the  various 
disabilities  and  sequelae  of  long-term 
captivity;  and  the  procedures  involved 
in  processing  claims  for  service- 
connected  disabilities  submitted  by 
former  prisoners  of  war. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
.  for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
J.  Gary  Hickman,  Director. 
Compensation  and  Pension  Service  (21). 
room  119,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  N.W.. 
Washington,  DC,  20420.  Submitted 
material  must  be  received  at  least  five 
business  days  prior  to  the  meeting. 
Members  of  the  pubUc  may  be  asked  to 
clarify  submitted  material  prior  to 
consideration  by  the  Committee. 


A  report  of  the  meeting  and  a  roster 
of  Committee  members  may  be  obtained 
from  Mr.  Hickman. 

Dated:  October  4, 1994. 

By  Direction  of  the  Secretary: 
Heyward  Bannister. 
Committee  Management  Officer. 
(FR  Doc.  94-25409  Filed  10-13-94;  845  am) 
BILUNG  CODE  8320-01-M 


Advisory  Committee  on  Women 
Veterans;  IMeeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  Women  Veterans  will  be 
held  October  27-29, 1994,  in 
Albuquerque,  New  Mexico.  The  purpose 
of  the  Advisory  Committee  on  Women 
Veterans  is  to  advise  the  Secretary 
regarding  the  needs  of  women  veterans 
with  respect  to  health  care, 
rehabihtation,  compensation,  outreach 
and  other  programs  administered  by  the 
Department  of  Veterans  Affairs,  and  the 
activities  of  the  Department  of  Veterans 
Affairs  designed  to  meet  such  needs. 
The  Committee  will  make 
recommendations  to  the  Secretary- 
regarding  such  activities. 

The  session  will  convene  on  Octpber 
27  vrith  a  site  visit  of  the  VA  medical 
center  and  surroimding  VA  facilities  in 
Albuquerque,  New  Mexico  at  9  a.m.  to 
4:30  p.m.  The  meeting  will  convene  on 
October  28  starting  from  9  a.m.  to  4:30 
p.m.  at  the  VA  medical  center,  2100 
Ridgecrest  Drive,  SE.,  Building  3. 
Supply/Finance  Conference  Room.  On 
October  29  the  Committee  will  meet 
fi-om  9  a.m.  to  12  noon  at  the  Best 
Western  Wimock  Iim,  18  Winrock 
Center,  NE.,  Albuquerque,  New  Mexico. 
All  sessions  will  be  open  to  the  pubfic 
up  to  the  seating  capacity  of  the  room. 
Because  this  capacity  is  limited,  it  will 
be  necessary  for  those  wishing  to  attend 
to  contact  Mrs.  Barbara  Brandau, 
Department  of  Veterans  Affairs  (phone 
202/535-7571)  prior  to  October  1 1 . 
1994. 

Dated:  September  29, 1994. 

By  Direction  of  the  Secretary: 
Heyward  Bannister. 
Committee  Management  Officer. 
[FR  Doc.  94-25407  Filed  10-13-94;  8  45  am) 
BILUMG  COOE  SSSO-OI-M 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
containe  notices  ot  meeingK  published  under 
the  "Qowemmem  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  i;.S.C.  552b(e)(3). , 


BLACKSTONE  RIVER  VALLEY  NATIONAL 
HERITAGE  CORRIDOR 
Notice  of  Meeting 

Notice  is  hereby  given  in  acxordance 
with  Section  552b  of  Title  5.  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  November  3. 1994. 
The  Commission  was  established 
pursuant  to  PubUc  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  pm 
at  City  Hall,  169  Main  Street. 
VVoonsocket  Rhode  Island.  2nd  Floor 
conference  room  for  the  following 
reasons: 

1.  Welcoming  of  New  Commissioncni 

2 .  Overview  of  the  Corridor 
I  Other 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commis.sion 
members. 

-  Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  pri»r  to  the  meeting  to; 
lames  R.  Pepper.  Executive  Director. 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square.  Woonsocket,  RI 02895. 
Tel.:  (401)  762-02.-)0. 

Fufther  information  conc'erning  this 
(Meeting  may  be  obtained  from  )ames  R. 
Pepper.  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
lames  R.  Pepper. 
Executive  Director. 

IFK  Doc.  94-25621  Filnd  10-12-»4;  1:12  pm| 
BILLING  COOC  431«-7»4I 

BOARD  Of  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:1.5 
a.m..  Wednesday,  October  19. 1994. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 


PLAI C:  Marriner  S.  Eccles  Federal 

Res4  rve  Board  Building,  C  Street 

enti  mce  betwaen  20th  and  21st  Streets. 

N.W .,  WashingtMi.  IXC  20551. 

STA1  US:  Cbsed. 

MAT  ERS  TO  BE  C0N8I0ERE0: 

1.  'ersonnel  actions  (appointments, 

pron  otions.  assignments,  reassigmnents,  and 
.salar  /  actioBs)  involviBg  individual  Federal 
Rese  ve  System  employees. 

2.  \ny  items  carried  forward  from  a 
prev  ously  announced  meeting, 

CON  ACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  oseph  R.  Cojme,  Assistant  to  the 
Boai  d;  (202)  452-3204.  You  may  call 
(202  1 452-3207.  beginning  at 
appi  oximately  5  p.m.  two  business  days 
befo  re  this  meeting,  for  a  recorded 
anoi  tuncement  of  bank  and  bank 
holding  company  applications 
schaduled  for  the  meieting. 

Da  ted:  October  12. 1994. 
Jenn  fer  J.  Johnson. 

Depi  ty  Secretary  of  the  Board. 

|FR  |k)C.  94-25596  Filed  1&-12-94;  11:19 

ami 

BiLLNio  cooE  saie-ot-* 


BOAI  ID  OF  GOVERNORS  OF  THE  FEDERAL 
RESI  RVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 

Oct(  ber  19. 1994. 

PLA(  E:  Marriner  S.  Eccles  Federal 

Res«  rve  Board  Building,  C  Street 

entr  mce  between  20th  and  2lst  Streets. 

N.Wf..  Washington.  D.C.  20551. 

STAlus:  Open. 

matJers  to  be  considered: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
discussion  of  the  following  items  is 
antii  :ipated.  These  matters  will  be  voted 
on  V  ithout  discussion  unless  a  member 
of  tl  e  Board  requests  that  an  item  be 
mov  ed  to  the  discussion  agenda. 

1.  'roposed  amendments  to  Regulation  K 
(Inte  national  Banking  Operations)  regarding 
activ  ities  of  state- licensed  branches  and 
agen  nes.  (Proposed  earlier  for  public 

comi  tient;  Docket  Na  R-0793) 

2.  a)  Request  by  Fleet  Financial  Group, 
Inc..  Providence.  Rhode  Island,  for  an 
excn  ption  from  the  anti-tying  provisions  of 
secti  )n  106  of  the  Bank  Holding  Company 
Act:  ind  (b)  a  related  proposed  amendment 
for  0  )mmcnt  to  modify  Regulation  Y  (Bank 
Hole  ing  Companies  and  Qiange  in  Bank 
Cx)nl  rul]  to  apply  the  exemption  to  all  banks 

3.  \ny  items  carried  forward  from  a 
prov  ously  anrjounctsd  meftting. 
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Discussion  Agenda 

Please  Note  That  No  Discussion  Items 
Are  Scheduled  (or  This  Meeting. 

Note:  If  an  item  is  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  item  will  be  recorded. 
Cassettes  wilt  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  for  $5  per  cassette 
by  calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  DC  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  October  12,1 994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  t^ the  Board. 
|FR  Doc.  94-00000  Piled  00-00-94:  8:45  ami 
BILUNG  CODE  M10-01-P 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  October  10. 1994. 

An  open  meeting  will  be  held  on 
Thursday.  October  13, 1994.  at  10:00 
a.m.,  in  Room  1C30.  A  closed  meeting 
will  be  held  on  Thursday,  October  13. 
1994.  following  the  10:00  a.m.  open 
meeting. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission ,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  tlie  exemptions  set  forth  in  5 
U.S.C.  552b{c)(4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session,  and 
determined  that  this  was  the  earliest 
practicable  time  to  provide  notice  of  the 
open  meeting. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
October  13. 1994.  at  11:00  a.m..  will  be: 

1.  The  Commission  is  considering  the 
adoption  of  amendments  to  the  proxy  rules 


Federal  Register  /  Vol.  59.  No.  198  /  Friday.  October  14.  1994  /  Sunshine  Act  Meetings 


52215 


applicable  to  registered  investment 
companies  under  the  Investment  Company 
Act  of  1940  and  the  Securities  Exchange  Act 
of  1934.  The  amendments  would  revise  the 
information  required  in  investment  company 
proxy  statements.  For  further  information, 
please  contact  Kathleen  K.  Clarke  at  (202) 
942-0724. 

2.  The  Commission  will  consider  whether 
to  issue  a  concept  release  concerning  the 
effectiveness  of  the  current  safe  harbor  for 
forward-looking  information  set  forth  in 
Securities  Act  of  1933  Rule  175  and 
Securities  Exchange  Act  of  1934  Rule  3b-6. 
The  concept  release  would  solicit  public 
comment  on  the  effectiveness  of  the  current 


safe  harbor  as  well  as  various  proposals  to 
amend  the  safe  harbor.  The  Commission  also 
will  consider  whether,  given  the  significance 
of  these  matters,  pubic  hearings  should  be 
conducted.  For  further  information,  please 
contact  Amy  Bowerman,  Kevin  C  Bmce  or 
Andrew  A.  Gerber  at  (202)  942-2900. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
October  13, 1994,  following  the  10:00 
a.m.  open  meeting  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 


Instimtion  of  injunctive  actions. 
Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  October  7, 1994. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  94-25423  Filed  10-7-94;  3:59  pm) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  396 
RIN  1820-AB25 

Training  of  intarpretars  for  Individuals 
Who  Are  Deaf  and  Individuals  Who  Are 
Deaf-Blind 

AGENCY:  Department  of  Education.   - 
ACTION:  Final  regulations. 

SUMMARY:  The  regulations  are  needed  to 
implement  changes  made  to  the 
program  for  training  of  interpreters  for 
individuals  who  are  deaf  or  individuals 
who  are  deaf-blind  by  the  Rehabilitation 
Act  Amendments  of  1992.  The  purpose 
of  this  discretionary  grant  program  is  to 
assist  in  providing  a  sufficient  number 
of  skilled  interpreters  throughout  the 
country  for  employment  in  public  and 
private  agencies,  schools,  and  other 
service-providing  institutions  to  meet 
the  communication  needs  of  individuals 
who  are  deaf  and  individuals  who  are 
deaf-blind  by  (1)  training  manual, 
tactile,  oral,  and  cued  speech 
interpreters;  (2)  ensuring  the 
maintenance  of  the  skills  of  interpreters 
engaged  in  programs  serving  individuals 
who  are  deaf  and  individuals  who  are 
deaf-blind;  and  (3)  providing 
opportunities  for  interpreters  to  raise 
their  level  of  competence. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  aimouncing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Galloway,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3228,  Switzer  Building, 
Washington,  D.C.  20202-2736. 
Telephone:  (202)  205-9152.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8352. 
SUPPLEMENTARY  INFORMATION:  The 
Training  of  Interpreters  for  Individuals 
Who  Are  Deaf  and  Individuals  Who  Are 
Deaf-Blind  program  iseuthorized  by 
section  302(f)  of  the  Rehabilitation  Act 
of  1973,  as  amended  (the  Act).  These 
regulations  implement  the  changes  to 
this  program  made  by  the  Rehabilitation 
Act  Amendments  of  1992,  Pub.  L.  102- 
569,  enacted  October  29, 1992. 

On  February  18, 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (59  FR  8350).  The 


pr  ncipal  change  made  by  these 
rej  ulations  is  an  expansion  of  the 
pu  rpose  and  scope  of  the  program  to 
in<  lude  a  requirement  that  each  funded 
pr  tject  train  interpreters  for 
"ii  idividuals  who  are  deaf-blind"  as 
we  11  as  interpreters  for  "individuals 
who  are  deaf."  Each  project  has  the 
discretion,  however,  to  propose  to 
pravide  training  for  interpreters  for 
these  two  disability  populations  to  the 
exjent,  and  in  the  specific 
coinmunication  modes,  appropriate  to 
th^  needs  of  these  populations  in  the 
geographical  area  to  be  served  by  the    , 
project. 

The  Secretary  makes  additional 
changes  to  the  current  regulations  by 
adding  definitions  of  the  terms 
Idividual  who  is  deaf-bUnd," 
{dividual  who  is  deaf,"  "interpreter 
I  individuals  who  are  deaf-blind,"  and 
lialified  professional,"  as  used  in  the 
initions  of  "interpreter  for 
iividuals  who  are  deaf'  and 
iterpreter  for  individuals  who  are 
deaf-blind."  The  regulations  also  amend 
existing  definitions  of  the  terms 

iterpreter  for  individuals  who  are 
deaf  and  "existing  program  that  has 
demonstrated  its  capacity  for  providing 
interpreter  training  services." 

the  definition  of  "individual  who  is 
de  f-blind"  is  drawn  fi'om  the  Helen 
Ke  ler  National  Center  Act.  The 
definition  of  "individual  who  is  deaf  is 
derived  from  the  Model  State  Plan  for 
Rehabilitation  of  Individuals  Who  Are 
De^f  and  Hard  of  Hearing  (1990. 
University  of  Arkansas).  The  definition 
of  Tinterpreter  for  individuals  who  are 
deaf-blind"  was  developed  by  the 
Department  in  the  absence  of  any 
exiting  statutory  or  other  authoritative 
definition. 

The  general  rehabilitation  training 
ref  Illations  in  34  CFR  Part  385  that  are 
ref  irenced  in  these  regulations  in 
§  3  )6.3(c)  and  made  applicable  to  this 
pr(  gram  were  revised  in  the  final 
regulations  implementing  technical 
an^ndments  made  by  the  Rehabilitation 
Aci  Amendments  of  1992  and  1993 
pul)lished  in  the  Federal  Register  on 
Fe  iruary  18, 1994  (59  FR  8330). 

'  'his  program  supports  the  National 
Ed  ication  Goal  that,  by  the  year  2000, 
ev^  ry  adult  American  will  be  literate 
an(  will  possess  the  knowledge  and 
ski  Is  necessary  to  compete  in  a  global 
ec(  nomy  and  exercise  Uie  rights  and 
res  )onsibilities  of  citizenship. 

I  lajor  differences  between  the  NPRM 
am  these  final  regulations  are  to  (1) 
cla  rify  that  each  project  must  train  both 
nei  V  and  working  interpreters  and  must 
co<  perate  with  or  coordinate  its 
act  vities  with  other  projects  funded 
un  ler  this  program,  as  appropriate;  (2) 


provide  in  the  definitions  of  "interpreter 
for  individuals  who  are  deaf  and 
"interpreter  for  individuals  who  are 
deaf-blind"  for  the  use  of  the 
appropriate  mode  of  commimication  for 
individuals  receiving  interpreter 
services;  and  (3)  clarify  that  grants  of 
regional  or  national  scope  may  be  made 
to  best  carry  out  the  program  purpose. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  17  parties 
submitted  comments  on  the  regulations. 
An,  analysis  of  the  comments  and  of  the 
changes  in  the  regulations  since 
publication  of  the  NPRM  follows. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Section  396.1— What  is  the  Training  of 
Interpreters  for  Individuals  Who  Are 
Deaf  and  Individuals  Who  Are  Deaf- 
Blind  program? 

Comments:  Several  commenters 
suggested  that  the  regulations  should  be 
flexible  enough  to  permit  each  funded 
project  to  determine  the  extent  of  the 
need  respectively  for  training 
interpreters  for  individuals  who  are  deaf 
and  interpreters  for  individuals  who  are 
deaf-blind  in  the  geographic  area  to  be 
served  by  the  project  and  the  particular 
training  approaches  to  be  employed  in 
preparing  interpreters  for  each 
population. 

Discussion:  The  statute  requires  that 
each  funded  project  train  boUi 
interpreters  for  individuals  who  are 
deaf-blind  and  interpreters  for 
individuals  who  are  deaf.  The 
regulations  allow  for  each  project  to 
determine  the  extent  to  wWch  a  project 
focuses  on  each  population  and  the 
particular  communication  modes  it 
employs  in  its  interpreter  training 
program  as  long  as  these  decisions  are 
based  on  the  needs  of  these  two 
populations  in  the  geographic  area  to  be 
served  by  the  project.  Therefore,  no 
change  is  necessary. 

Changes:  None. 

Comments:  Several  commenters 
suggested  that  the  regulations  clearly 
require  projects  to  train  new  interpreters 
as  well  as  help  maintain  or  upgrade  the 
skills  of  existing  interpreters.  Otherwise, 
these  commenters  believed  the 
underlying  problem  of  interpreter 
shortage  would  not  be  addressed. 

Discussion:  Section  302(0  of  the  Act 
states  that  the  purpose  of  this  program 
is  to  train  a  sufficient  number  of 
interpreters  to  meet  the  communication 
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needs  of  individuals  who  are  deaf  and 
individuals  who  are  deaf-blind.  Section 
396.1  of  the  regulations  (program 
purpose)  provides  for  this  to  be 
accomplished  by  training  new 
interpreters  as  well  maintaining  the 
skills  of  existing  interpreters  and 
providing  opportimities  for  them  to 
raise  their  levels  of  competence.  The 
Secretary  believes  that  additional 
clarification  would  be  helpful  in  the 
regulations  on  authorized  project 
activities  to  make  it  absolutely  clear  that 
projects  must  train  both  new  and 
working  interpreters. 

Changes:  Section  396.5  has  been 
amended  to  clarify  that  all  projects  must 
provide  training  to  both  persons 
preparing  to  serve,  and  persons  already 
serving,  as  interpreters. 

Comments:  One  commenter  suggested 
that  the  regulations  authorize  training  of 
interpreters  for  non-verbal  individuals. 

Discussion:  If  the  phrase  "non-verbal" 
refers  to  individuals  who  are  not  deaf  or 
deaf-blind,  program  funds  cannot  be 
used  to  train  interpreters  for  these 
individuals.  These  individuals  might, 
however,  benefit  from  the  services  of 
interpreters  trained  under  this  program. 

Changes:  None. 

Section  396.4— What  definitions  apply? 

Comments:  One  commenter  suggested 
adding  language  to  the  definition  of 
"individual  who  is  deaf  to  specify  that 
a  hearing  loss  may  be  present  at  birth  or 
sustained  later  in  life. 

Discussion:  The  essential  element  of 
this  definition  is  to  describe  an 
individual  who,  because  of  a  severe 
hearing  loss,  relies  primarily  upon 
visual  modes  to  communicate.  How  or 
when  the  individual  sustained  the 
hearing  loss  is  irrelevant  to  the 
definition. 

Changes:  None. 

Comments:  One  commenter  suggested 
adding  language  to  both  the  definition 
of  "interpreter  for  individuals  who  are 
deaf  and  the  definition  of  "interpreter 
for  individuals  who  are  deaf-blind"  to 
provide  that  the  interpreter  must  use  the 
mode  of  communication  that  is  most 
appropriate  for  the  individuals  receiving 
interpreter  services. 

Discussion:  The  Secretary  agrees  that 
this  provision  should  be  added  to  both 
definitions  to  underscore  the  need  for 
interpreter  services,  like  all 
rehabilitation  services,  to  be  tailored  to 
the  needs  of  service  recipients. 

Changes:  The  phrase  "as  appropriate 
to  the  needs  of  individuals.  .  ."  has 
been  added  to  the  two  definitions. 

Comments:  One  commenter 
questioned  if  the  intent  of  the  definition 
6f  "qualified  professional"  is  to 
establish  an  equivalency  between 


meeting  national  or  State  certification 
exams  and  having  interpreting  skills  on 
the  basis  of  prior  work  experience. 

Discussion:  The  definition  contains 
two  measures  of  "qualified 
professional."  To  be  qualified,  an 
interpreter  must  meet  one  of  them.  An 
interpreter  must  meet  either  the 
criterion  for  any  existing  national  or 
State  certification  or  evaluation 
requirements  or  have  comparable 
interpreting  skills  as  a  result  of  work 
experience.  The  regulations  do  not 
intend  to  establish  a  relationship 
between  the  two  measures. 

Changes:  None. 

Section  396.5— What  acti\ities  may  the 
Secretary  fund? 

Comments:  One  commenter  suggested 
that  current  projects  should  move  away 
from  the  use  of  individual  workshops  as 
a  training  approach  and  instead  offer  a 
series  of  courses  on  specific  topics  or 
provide  support  to  existing  degree 
programs.  Another  commenter 
suggested  development  of  a  mentorship 
pro-am  as  part  of  the  training 
curriculum. 

Discussion:  The  regulations  do  not 
restrict  the  flexibility  of  projects  to  use 
whatever  training  methods  they 
consider  best  to  accomplish  project 
objectives.  An  applicant's  proposed 
training  activities  are  addressed  in 
§§  396.20(a)  and  396.31(g)  of  the 
regulations  and  are  assessed  during  the 
application  review  process. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  regulations  address  the  need  for 
better  trained  faculty  to  train 
interpreters  and  for  curriculum 
development. 

Discussion:  The  Secretary  recognizes 
the  need  for  better  faculty  development 
and  training  and  for  ciuriculum 
development  and  has  published  in  the 
Federal  Register  on  September  6, 1994 
(59  FR  46118)  a  proposed  funding 
priority  under  this  program  to  address 
these  needs. 

Changes:  None. 

Section  396.20— What  must  be  included 
in  an  application? 

Comments:  One  commenter  suggested 
including  a  provision  requiring 
coordination  or  cooperation  between 
projects  funded  under  this  program,  as 
appropriate. 

Discussion:  The  Secretary  agrees  with 
this  comment. 

Changes:  Section  396.20  of  the 
regulations  on  application  content  has 
been  amended  to  add  a  new  paragraph 
(e)  that  requires  an  assurance  from  each 
applicant  Uiat  it  will  cooperate  or 
coordinate  its  activities  with  other 


projects  under  this  program,  as 
appropriate. 

Comments:  Two  commenters 
expressed  concern  that  the  regulations 
failed  to  address  the  recniitment  of 
minorities  for  careers  as  interpreters. 

Discussion:  Section  21  of  the 
Rehabilitation  Act.  as  amended,  requires 
that  each  applicant  for  a  grant  imder  the 
Act  demonstrate  in  its  application  how 
it  will  address  the  needs  of  individuals 
with  disabilities  from  minority 
backgrounds.  Section  302(a)(5)  of  the 
Act  requires  each  applicant  for  a 
training  grant  under  the  Act  to  provide 
a  description  of  its  strategies  for 
recruiting  and  training  increased 
numbers  of  individuals  with  disabilities 
and  minorities  to  provide  rehabilitation 
services.  These  requirements  are 
implemented  in  the  general  training 
regulations  in  34  CFR  385.45  and  are 
made  applicable  to  this  program  in 
§  396.3(c)(4). 

Changes:  None. 

Section  396.31— What  selection  criteria 
does  the  Secretary  use? 

Comments:  One  commenter  suggested 
including  a  requirement  for  a  degree 
program  to  have  a  mechanism  for 
ongoing  evaluation  of  its  own  program, 
separate  from  the  evaluation  plan 
required  under  this  program. 

Discussion:  The  Secretary  feels  that 
the  existing  evaluation  plan  meets  the 
need  of  this  program.  An  applicant  has 
the  discretion  to  include  additional 
evaluation  mechanisms. 

Changes:  None. 

Comments:  Several  commenters 
suggested  that  the  selection  criteria 
should  favor  programs  with  faculty  who 
have  particular  expertise  in  interpreter 
training,  including  academic  credentials 
and  teaching  experience,  and  that  have 
sufficient  and  appropriate  equipment 
and  supplies,  including  library  and 
laboratory  facilities. 

Discussion:  The  Secretary  reviews 
each  application  to  determine  the 
qualifications  of  the  key  personnel 
proposed  for  the  project  and  the 
adequacy  of  the  resources  the  applicant 
plans  to  devote  to  the  project,  in 
accordance  with  §§  396.31(c)  and 
396.31(f)  of  the  regulations.  The 
Secretary'  does  not  believe  the 
regulations  should  be  more  specific  in 
these  areas. 

Changes:  None. 

Section  396.33 — What  priorities  does 
the  Secretary  apply  in  making  awards? 

Comments:  Several  commenters 
suggested  that  the  regulations  state  a 
preference  for  baccalaureate  and  master 
degree  programs  in  interpreting  and  that 
a  priority  in  funding  should  be  given  to 
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existing  prograiB»  instead  of 
establishing  new  programs. 

Discussion:  Tbe  Secretary  does  not 
believe  that  it  is  desirable  to  establish  in 
thes6  regdlatknis  s  preference'  for  a 
particuhr  kind  of  interpreter  training 
program,  soch  as  baccalaureate  or 
master  degree  programs,  ff  the  Secretary 
determines  that  these  training  needs 
must  be  addressed,  a  hinding  priority 
can  be  established. 

Section  302(^1)  of  the  Act  mandates 
that  priority  be  gives  to  public  or 
private  noDprofit  agencies  or 
organizations  with  exisdng  programs 
that  have  demonstrated  their  capacity 
for  providing  interpreter  training 
services*,  and  this  pnotity  is 
implemented  is  §  396.33  ol  the 
regulations. 

Changes:  None. 
Intergovernmental  Review 

This  program  is  subject  to  the 
requireraents  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  otrjectiTe  of  the  Executivetwder  is 
to  foster  an  intergovernmental 
partnership  end  strengthened  Sederahsm 
by  relying  on  processes  developed  by 
State  and  local  govemraents  fbr 
coordination  and  review  of  ;nttposed 
Federal  finendal  assistmce. 

In  accordance  with  the  order,  (his 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Edncational  Impact 

in  the  notice  of  proposed  rulemaking. 
the  Seoelaiy  lei^usted  comments  oa 
whether  Ab  proposed  regulations  would 
require  transmissioB  of  informatian  that 
is  being  gathered  by  or  is  cvailtA^  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
regulations  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  m  is  available  bom 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Stdijects  in  34  CFR  Part  3M 

Education,  Grant  programs — 
education,  Vocationial  rehabilitation. 
Training,  Reporting  md  recordkeeping 
requirements. 

(Catalog.  o(  Fedsrai  Domestic  AsstJitaacs 
Number  84.160  TraioiDif  of  latDrprateis  iur 
Individuals  Who  An  Deaf  and  Individuals 
VVhoAraDaa^Blhid) 


}ated:  October  7. 1994. 

)v  iilbtHtiuwuk 

A.  sislant  Secretary  forSpeciol  Education  and 
Rt  habilitative  Services. 

The  Secretary  amends  Title  34  of  the 
C(  de  of  Federal  RegnkitioBS  by  revising 
Pi  rt  396  to  read  as  follows: 

P  IRT  39S— TRAMiNG  OF 
Ih  rERPRETEflS  FOR  INDiVIOUALS 
V^  ARE  DEAF  AND  MDiVIOUALS 
WHO  ARE  DEAF-BUNO 

Si  bpart  A— General 

S«:. 

3?  5. 1     What  is  the  Training  of  Interpreters 

for  Individuals  Who  Are  Deaf  and 

ladividiials  Who  Are  Deaf-Blind 

Program? 
35  5.2    Who  is  eligible  for  an  award? 
3S  5.3    What  regtHations  apply? 
3E  S.4    What  dnfinitioas  apply? 
3*  S.5    What  activities  mav  the  Secretary 

fund? 

s4bpert  B — [ReservedJ 

subpart  C — How  Does  One  Apply  for  an 
Award? 

3^.20    What  must  be  iocluded  in  an 
application? 

Subpart  D— How  Does  ttM  SecrMary  Make 


an 


Aenrtf? 


39  5.30    How  doesthe  Secietary  evaluate  an 

application? 
3<  3. 3 1    What  selection  criteria  does  die 

Secietacy  use? 
3<  9.32    What  additioaal  fictocs  does  the 

Secretary  consider  in  making  awards? 
3(  5.33    What  priorities  does  the  Secretary 

apply  in  making  awards? 

\iithority:  29  U.S.C.  77la(f),  unless 
ot  lerwise  noted. 

Si  ibpart  A— General 

§196.1    What  Is  the  Training  of  htterpfcMrs 

f 0  '^'''■f'li^feft  IMm  Aio  Deaf  antf 

In  Uviduals  Who  Aie  Oeef-BUod  program? 

rhe  Training  of  Interpreters  for 
In  iividuals  Who  Are  Deaf  and 
In  iividuals  Who  Are  Deaf-Bliad 
pgugram  is  desi^ied  to  establish 
in  terpreter  training  progran^  or  to  assist 
oi  going  programs  to  train  a  suHicient 
nimber  of  skilled  interpreters 
throughout  the  country  in  order  to  meet 
til  s  commimication  needs  of  individu&ls 
w-  lo  are  deaf  and  individuals  who  are 
d(  af-Wind  by — 

(a)  Training  manujd.  tactile,  ond,  and 
c)  ed  speech  interpreters: 

(b)  Ensuring  the  maintenance  of,the 
si  ills  of  interpreters:  and 

(c)  Providing  opportunities  for 
ir  terpreters  to  reise  their  level  of 
c{  mpfitence. 

(/  uthority;  29  U.S.C.  TTIiifff 

§  M^   WhoiseOgibteforanawartf? 

'ubiic  and  private  noaprofit  agencies 
ai  d  organizatioQa-,  including 


institutions  ol  hitler  education,  are 
eligible  for  assistance  under  Ibis 
program. 

(Authority:  29  VJ.SC  TTJaff)) 

§396.3   What  regulations  apply? 

The  following  regulations  apply  to  the 
Training  of  Interpreters  for  individuals 
Who  Are  Deaf  and  Individuals  Who  Are 
Deaf-Blind  program: 

(a)  The  Education  Depertinent  General 
Administrative  Regulations  (EIXiAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  oi  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Pro-ams). 

(3)  34  CFR  Part  77  (Definitions  That 
Apply  to  Department  Regii)ations>. 

(4)  34  CFR  Part  79  (hrtergDvemmental 
Review  of  Department  oi  Edncation 
Programs  and  Activities). 

(5)  34  CFR  Part  80  {Uailofm 
AdministratiYe  Requirements  Cor  Grants 
and  Cooperative  Agreements  to  Slate 
and  Local  Governments). 

(6)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(7)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  Part  85  (Government 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requkements  lor 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  Part  396. 

(c)  The  following  regnlations  in  34 
CFR  Part  385: 

(1)  Section  385.32. 

(2)  Sectiw  385.40. 

(3)  Section  385.44. 

(4)  Section  385.45. 

(5)  Section  385.46. 

(Authority;  29  U.S.C  771a(ni 

§39ft4    What  deflnfllons  apply? 

(a)  Definitions  m  EDGAR.  The 
following  terms  defined  in  34  CFR  77.1 
apply  to  this  part: 

Applicant 

Application 

Award 

Equipment 

Grant 

Nonprofit 

Private 

Project 

Public 

Secretary 

Supplies 

(b)  DefintUooA  in  the  I^habiiitatiou 
Training  reguJetioas.  The  following 
terms  defined  in  34  CFR  385.4(b)  ^ply 
to  this  part: 
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Individual  With  a  Disability 
Institution  of  Higher  Education 
(c)  Other  Definitions.  The  following 

definitions  also  apply  to  this  part: 
Existing  program  that  has 

demonstrated  its  capacity  for  providing 

interpreter  training  services  means  an 

established  program  with — 

(1)  A  record  of  training  interpreters 
who  are  serving  the  deaf  and  deaf-blind 
communities;  and 

(2)  An  established  curriculum  that  is 
suitable  for  training  interpreters. 

Individual  who  is  deaf  means  an 
individual  who  has  a  hearing 
impairment  of  such  severity  that  the 
individual  must  depend  primarily  upon 
visual  modes,  such  as  sign  language,  lip 
reading,  and  gestures,  or  reading  and 
writing  to  facilitate  communication. 

Individual  who  is  deaf-blind  means  an 
individual — 

(l)(i)  Who  has  a  central  visual  acuity 
of  20/200  or  less  in  the  better  eye  with 
corrective  lenses,  or  a  field  defect  such 
that  the  peripheral  diameter  of  visual 
field  subtends  an  angular  distance  no 
greater  than  20  degrees,  or  a  progressive 
visual  loss  having  a  prognosis  leading  to 
one  or  both  of  these  conditions; 

(ii)  Who  has  a  chronic  hearing 
impairment  so  severe  that  most  speech 
cannot  be  imderstood  with  optimiun 
amplification,  or  a  progressive  hearing 
loss  having  a  prognosis  leading  to  this 
condition;  and 

(iii)  For  whom  the  combination  of 
impairments  described  in  paragraphs 
(l)(i)  and  (ii)  of  this  definition  causes 
extreme  difficulty  in  attaining 
independence  in  daily  life  activities, 
achieving  psychosocial  adjustment,  or 
obtaining  a  vocation; 

(2)  Who,  despite  the  inability  to  be 
measured  accurately  for  hearing  and 
vision  loss  due  to  cognitive  or 
behavioral  constraints,  or  both,  can  be 
determined  through  functional  and 
performance  assessment  to  have  severe 
hearing  and  visual  disabilities  that 
cause  extreme  difficulty  in  attaining 
independence  in  daily  life  activities, 
achieving  psychosocial  adjustment,  or 
obttiining  vocational  objectives;  or 

(3)  Who  meets  any  other  requirements 
that  the  Secretary  may  prescribe. 

Interpreter  for  individuals  who  are 
dea/ means  a  qualified  professional  who 
uses  sigh  language  skills,  cued  spteech, 
or  oral  interpreting  skills,  as  appropriate 
to  the  needs  of  individuals  who  are 
deaf,  to  facilitate  communication 
between  individuals  who  are  deaf  and 
other  individuals. 

Inteqjreter  for  individuals  who  are 
deaf-blind  means  a  qualified 
professional  who  uses  tactile  or  other 
manual  language  or  fingerspelling 
modes,  as  appropriate  to  the  needs  of 


individuals  who  are  deaf-blind,  to 
facilitate  commimication  between 
individuals  who  are  deaf-blind  and 
other  individuals. 

Qualified  professional  means  an 
individual  who  has  either — 

(1)  Met  existing  national  or  state 
certification  or  evaluation  requirements; 
or 

(2)  Successfully  demonstrated 
equivalent  interpreting  skills  through 
prior  work  experience. 

(Authority:  29  U.S.C.  711  (c)  and  771a(f);  29 
U.S.C  1905) 

§396.5    What  acthrities  may  the  Secretary 
fund? 

The  Secretary  provides  assistance  for 
projects  that  provide  training  in 
interpreting  skills  for  persons  preparing 
to  serve,  and  persons  who  are  already 
serving,  as  interpreters  for  individuals 
who  are  deaf  and  as  interpreters  for 
individuals  who  are  deaf-blind  in  public 
and  private  agencies,  schools,  and  other 
service-providing  institutions. 

(Authority:  29  U.S.C.  771a(f)) 
Subpart  B— [Reserved] 

Subpart  C— How  Does  One  Apply  for 
an  Award? 

§396.20    What  must  be  Included  In  an 
application? 

Each  applicant  shall  include  in  the 
application — 

(a)  A  description  of  the  manner  in 
which  the  proposed  interpreter  training 
program  will  be  developed  and  operated 
during  the  five-year  period  following 
the  award  of  the  grant; 

(b)  A  description  of  the  geographical 
area  to  be  served  by  the  project; 

(c)  A  description  of  the  applicant's 
capacity  or  potential  for  providing 
training  for  interpreters  for  individuals 
who  are  deaf  and  interpreters  for 
individuals  who  are  deaf-blind; 

(d)  An  assiuance  that  any  interpreter 
trained  or  retrained  imder  this  program 
shall  meet  any  minimum  standards  of 
competency  that  the  Secretary  may 
establish; 

(e)  An  assurance  that  the  project  shall 
cooperate  or  coordinate  its  activities,  as 
appropriate,  with  the  activities  of  other 
projects  fundec^  under  this  program;  and 

(f)  The  descriptions  required  in  34 
CFR  385.45  with  regard  to  the  training 
of  individuals  with  disabilities, 
including  those  from  minority  groups, 
for  rehabilitation  careers. 

(Approved  by  the  Office  of  Management-and 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  718b(b)(6),  777a(a)(5). 
and  771a(f)) 


Subpart  D— How  Does  the  Secretary 
Make  an  Award? 

§  396.30    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria 
in  §396.31. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  29  U.S.C.  771a(0) 

§  396.31    What  selection  cmeria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Extent  of  need  for  the  project.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  whether  there 
is  a  shortage  of  interpreters  in  the 
geographical  area  to  be  served  by  the 
proposed  project  and  the  extent  to 
which  the  project  addresses  the 
shortage. 

(b)  Plan  of  operation.  (20  points)  The 
Secretary  evaluates  each  application  on 
the  basis  of  the  criterion  in  §  385.32(a). 

(c)  Quality  of  key  personnel.  (20 
points)  The  Secretary  evaluates  each 
application  on  the  basis  of  the  criterion 
in  §  385.32(b). 

(d)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  evaluates  each 
application  on  the  basis  of  the  criterion 
in  §  385.32(c). 

(e)  Evaluation  plan.  (5  points)  The 
Secretary  evaluates  each  application  on 
the  basis  of  the  criterion  in  §  385.32(d). 

(f)  Adequacy  of  resources.  (5  points) 
The  Secretary  evaluates  each 
application  on  the  basis  of  the  criterion 
in  §  385.32(e). 

(g)  Technical  and  programmatic 
soundness.  (10  points)  The  Secretary 
reviews  each  application  to  determine 
if — 

(1)  The  training  activities  described  in 
the  application  reflect  practices  of 
professional  soundness  and  efficacy  or 
new  and  innovative  activities  that  may 
reasonably  be  expected  to  result  in  the 
training  of  interpreters  who  will  display 
a  high  level  of  skill; 

(2)  The  training  includes  a  practicum. 
or  field  experience,  with  potential 
employers  of  interpreters;  and 

(3)  There  appear  to  be  no  substantial 
obstacles  to  carrying  out  the  activities 
described  in  the  application. 

(h)  Specialized  capabilities  of  the 
applicant.  (10  points)  The  Secretary 
reviews  each  application  to  determine  if 
the  applicant  has  the  capacity  for 
providing  training  for  interpreters  for 
individuals  who  are  deaf  and 
interpreters  for  individuals  who  are 


UMI 


deaf-htind  In  datoimiaiB^  wfaetkai  an 
applicant  has  that  capaotj,  th» 
Secretafy  considers  the  adequacy  of  the 
expeneooo  ot  m9  apiMlcHd 
organization,  in  addition  to  the 
experience  ol  tb«  Mdl  dwciibed  under 
paragnfik  (^  of  tfii>  nctioii*  in 
conducting  activities  that  are  similar,  or 
have  ajgaificant  rakwaaosr  to  those 
proposed  in  the  appliatkai. 

(i)  DwiMMMiiulw/  lelatiottskips  wMh 
service  provider*  and  eongumen.  (10 
points)  The  Secretary  reviews  each  - 
application  to  ddsinine  ^— 

(1)  The  proposed  interpreter  training 
profeet  vmb  dewloperf  in  consahation 
with  service  providers; 

(2)  Tke  traiMng  is  approptiate  to  the 
needs  of  betii  incBvidualKwko  are  deaf 
and  indiTiduals  who  are  deaf-Mind  and 
to  the  needs  of  piMic  «)d  private 


agei  cie»tiia(  pravida  aervioes  to  either 
indi  riduda  «Mio  are  daaf  oc  iadividuab 
whc  are  deat'Wnd  ia  tha  gpogyphtod 
area  to  be  served  by  the  treintng  project: 

(a  Thaw  is  a  vwcddng  relatienahip 
betM  een  the  intecpnter  twining  prt^BCt 
and  iervice  providers;  and 

(4  There  are  opportunities  for 
individuals  who  are  deaf  and 
individuals  who  are  deaf-blind  to  be 
invcilved  in  the  trwrntin^  project. 

( Apqroved  by  the  Offica  of  Managpmynt  and 
Budget  under  control  number  1820-0016.) 
(Aumority:  29  U.S.C  771a(f)J 

§394.32   What  additional  factoredoes  ths 
Saci  Biny  consMir  m  making  awards? 

In  addition  to  the  selection  criteria 
listfl  d  in  §  396.31,  the  Secretary,  in 
mak  ng  awards  under  this  part, 
con  iders  the  geographical  distribution 


of  projects  throughoat  the  cmmtiy.  as 
appropriMe,  in  ordai  to  bast  cany  out 
the  puipoaaa  of  Aiapiepam.  To 
accompUsh  tkis^  the  SeoelMy  may  in 
any  fiscal  year  ■■d»  avmds  of  le^onal 
or  naCiaBal  scope. 

(AutkorHy:  »V.SXl  rrnffll 
§39&a3 


The  Secretary,  in  makkig  awards 
under  tins  pest,  gives  priotity  to  pubBc 
or  private  nei^piofit  fancies  w 
organizations  with  existing  programs 
that  have  d^Ronstrated  tibeir  capacity 
for  providing  interpreter  training 
services. 

(Authority:  2»  U.S.C.  771a(f)J 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Grants  and  Cooperative  Agreements 
With  State  and  Local  Governments 

AGENCY:  Office  of  Management  and 
Budget. 

'  ACTION:  Final  revisions  to  0MB  Ciroilar 
A-102. 

SUMMARY:  The  Office  of  Management 
and  Budget  is  revising  Circulu'  A-102  to 
include  references  to  the  requirements 
in  three  executive  orders  and  foiu* 
statutory  provisions  issued  or  enacted 
since  the  last  issuance  of  the  Circular  in 
March  1988.  The  revisions  relate  to:  use 
of  the  metric  system  of  measiirement, 
cash  management,  infrastructure 
investment,  piirchase  of  recycled 
products,  and  dinclosure  of  the  Federal 
contribution  in  procurement  of  goods 
and  services. 

DATES:  The  revisions  to  the  Circular  are 
effective  October  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Cocozza,  Financial  Standards 
and  Reporting  Branch,  Office  of  Federal 
Financial  Management.  Office  of 
Management  and  Budget,  (202)  395- 
3993. 

8UPPt.EMENTARY  INFORMATION: 

A.  Background 

On  August  5, 1992,  the  Office  of 
Management  and  Budget  (OMB) 
published  a  notice  in  the  Federal 
Register  (57  FR  34599)  requesting 
comments  on  proposed  revisions  to 
OMB  Circular  A-102.  "Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments."  The  proposed 
revisions  referenced  three  statutory 
provisions  and  an  executive  order. 
These  relate  to:  (a)  A  requirement  that 
encourages  recipients  of  federally- 
funded  grants  and  cooperative 
agreements  to  use  the  metric  system  of 
measurement  in  their  assistance 
programs;  (b)  a  reference  to  the 
Department  of  the  Treasury's 
regulations  to  implement  the  Cash 
Management  Improvement  Act  of  1990; 

(c)  a  requirement  that  State  and  local 
governments  comply  with  section  6002 
of  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  amended;  and 

(d)  a  requirement  that  Federal  agencies 
comply  with  Executive  Oder  12803, 
"Infrastructure  Privatization." 

Interested  parties  were  invited  to 
submit  comments  on  the  revisions  by 
October  5, 1992.  Federal  agencies 
submitted  two  comments. 

B.  Comments  and  Responses 

Comment:  One  commenter  said,  in 
accordance  with  Section  6002(a)  of 
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RCRA.  procurement  items  under 
$10,000  are  not  covered.  The 
commenter  recommended  that  the 
$10,000  ceiling  be  noted  in  the  Circ\ilar. 
The  same  commenter  said  that  RCRA 
provides  that  "each  procuring  agency 
shall  procure  items  *  *  *  consistent 
with  maintaining  a  satisfactory  level  of 
competition." 

Response:  The  substance  of  these 
provisions  in  Section  6002  are  included 
in  the  Environmental  Protection 
Agency's  (EPA's)  guidelines  foimd  at  40 
CFR  247-253.  Since  EPA's  guidelines 
are  referenced  in  paragraph  2.h.  of  the 
Circular,  it  is  not  necessary  to  make  a 
specific  reference  in  the  Qrcular  to  the 
particular  provisions  within  Section 
6002. 

Comment:  One  commenter 
recommended  that  OMB  add  language 
to  the  Circular  which  states  that  die 
Metric  Conversion  Act  requires  each 
Federal  agency  to  establish  a  date(s) 
when  the  metric  system  of  measurement 
will  be  used  in  that  agency's 
procurement,  grants  and  other  business- 
related  activities. 

Response:  OMB  has  added  language 
which  cites  to  the  requirement  for  each 
agency  to  establish  dates  showing  when 
the  metric  system  of  measiirement  will 
be  used.  This  paragraph  was  also 
expanded  to  explain  procedures  for 
obtaining  exceptions  firom  metric  usage. 

C  Additional  Changes 

In  addition  to  revising  the  Circular  to 
add  references  to  the  statutory 
provisions  and  executive  orders 
described  in  the  Augiist  1992  Notice, 
OMB  is  also  revising  the  Qicular  to  add 
references  to  another  statutory  provision 
and  to  two  other  executive  orders.  OMB 
is  not  requesting  additional  comment  on 
these  changes  before  finaUzation 
because  they  merely  reference  new 
requirements  without  elaboration. 

m  Section  623  of  the  Treasury,  Postal 
Service,  and  General  Government 
Appropriations  Act  for  fiscal  year  1993, 
Congress  provided  that  grantees  must 
specify,  in  any  announcement  of  the 
awarding  of  contracts  with  an  aggregate 
value  of  $500,000  or  more,  the  amount 
of  Federal  funds  that  will  be  used  to 
finance  the  acquisitions.  In  the 
following  year,  Congress  reenacted  this 
provision  (see  Section  621  of  the  fiscal 
year  1994  Appropriations  Act).  Congress 
is  likely  to  reenact  this  provision  for 
fiscal  year  1995  and  for  subsequent 
fiscal  years.  Accordingly,  a  paragraph 
has  been  added  to  this  Circular  mat 
references  this  requirement. 

In  January  1994,  the  President  issued 
Executive  Order  No.  12893  ("Principles 
for  Federal  Infrastructure  Investment"). 
A  reference  to  this  Executive  Order,  and 


to  OMB's  giddance  for  implementing  it, 
has  been  included  in  the  paragraph  tiiat 
refiBrences  Executive  Order  No.  12803 
("Infrastructure  Privatization"). 

Finally,  in  the  proposed  paragraph 
that  woTild  reference  the  Metric 
Conversion  Act  of  1975,  a  reference 
should  have  also  been  made  to 
Executive  Order  No.  12770  ("Metric 
Usage  in  Federal  Government 
Pro-ams").  A  reference  to  the  Executive 
Order  has  been  included  in  this 
paragraph. 

Locations  of  the  added  (or  amended) 
paragraphs  and  the  citations  for  the  four 
statutory  provisions  and  three  executive 
orders  are  as  follows: 

(1)  Paragraph  l.j. — Metric  Conversion 
Act  of  1975,  as  amended  (codified  as 
amended  at  15  U.S.C  205a-205k), 
and  Executive  Order  No.  12770 
("Metric  Usage  in  Federal 
Government  Programs"),  56  FR  35.801 
(1991). 

(2)  Paragraph  2.a.— Cash  Management 
Improvement  Act  of  1990,  as 
amended  (codified  as  amended  in 
scattered  sections  of  Titie  31  U.S. 
Code). 

(3)  Paragraph  2.g.— Executive  Order  No. 
12803  ("Infrastructure  Privatization"), 
57  FR  19,036  (1992),  and  Executive 
Order  No.  12893  ("Principles  for 
Federal  Infrastructure  Investment"), 
59  FR  4233  (1994). 

(4)  Paragraph  2.h. — ^Resource 
Conservation  and  Recovery  Act  of 
1976,  section  6002,  as  amended 
(codified  as  amended  at  42  U.S.C. 
6962). 

(5)  Paragraph  2.i.— Treasury,  Postal 
Service,  and  General  Government 
Appropriations  Act,  1994,  Public  Law 
103-123,  section  621, 107  Stat.  1226. 
1265  (1993). 

No  other  changes  have  been  made  to 
the  Circular,  which  is  being  reissued  in 
its  entirety,  as  revised. 
Darrell  A.  Johnson. 
Deputy  Assistant  Director  for  Administration. 

To  the  Heads  of  Executive  Departments 
and  Establishments 

SUBIECT:  Grants  and  Cooperative 
Agreements  with  State  and  Local 
Governments 

1.  Purpose.  This  Circujar  establishes 
consistency  and  uniformity  among  Federal 
agencies  in  the  management  of  grants  and 
cooperative  agreements  with  State,  local,  and 
federally  recognized  Indian  tribal 
governments.  This  revision  supersedes  Office 
of  Management  and  Budget  (OMB)  Circular 
No.  A-102,  dated  March  3. 1988. 

2.  Authority.  This  Circular  is  issued  under 
the  authority  of  the  Budget  and  Accounting 
Act  of  1921,  as  amended;  the  Budget  and 
Accounting  Procedures  Act  of  1950,  as 
amended;  Reorganization  Plan  No.  2  of  1970: 
Executive  Order  11541  and  the  Chief 
Financial  Officers  Act,  31  U.S.C  503.  Also 


included  in  the  Circular  are  standards  to 
ensure  consistent  implementatioo  of  sections 
202.  203.  and  204  of  die  Inteigovemmental 
Cooperation  Act  of  1968.  the  Office  of 
Federal  Procuranwnt  Policy  Act 
Amendments  of  1983,  and  sections  6301-08. 
title  31.  United  States  Code. 

3.  Backgmund.  On  March  12, 1987.  the 
President  directed  all  a&cted  agencies  to 
issue  a  grants  management  common  rule  to 
adopt  government-wide  tenns  and  conditions 
for  grants  to  State  and  local  governments,  and 
they  did  so.  In  1988.  OMB  revised  the 
Circular  to  provide  guidance  to  Federal 
agencies  on  other  matters  not  coveted  in  the 
common  rula 

4.  Required  Action.  Consistent  with  their 
legal  obligations,  all  Federal  agencies 
administering  programs  that  involve  grants 
and  cooperative  agreements  with  State,  local 
and  Indian  tribal  governments  (grantees) 
shall  follow  the  policies  in  this  Circular.  If 
the  enabling  legislation  for  a  specific  grant 
program  prescribes  policies  or  requirements 
that  di&r  from  those  in  this  Circular,  the 
provisions  of  the  enabling  legislation  shall 
govern. 

5.  OMB  Responsibilities.  OMB  may  grant 
deviations  frtun  the  requirements  of  this 
Ciicular  when  permissible  under  existing 
law.  However,  in  the  interest  of  uniformity 
and  consistency,  deviations  will  be  permitted 
only  in  exceptional  circumstances. 

6.  Information  Contact.  Further 
information  concerning  this  Circular  may  be 
obtained  from:  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  Room  6025,  New  Executive  Office 
Buildiqg.  Washington.  DC  20503.  (202)  395- 
3993. 

7.  Termiiurtion  Review  Dale.  The  Circular 
will  have  a  policy  review  three  years  from 
the  date  of  issuance. 

8.  Effective  Date.  The  Circular  is  effective 
on  publication. 

Alice  M.  Rivlin, 

Acting  Directs. 

Attachment: 

Grants  and  Cooparalive  Agieements  With 
State  and  Local  Govamments 

I .  Pie-Award  Policies 

a.  Use  of  pants  and  cooperative 
agreements.  Sections  6301-08.  title  31. 
United  States  Code  govern  the  use  of  grants, 
contracts  and  cooperative  agreements.  A 
grant  or  cooperative  agreement  shall  be  used 
only  when  the  principal  purpose  of  a 
transaction  is  to  accomplish  a  public  puipose 
of  support  or  stimulation  authorized  by 
Federal  statute.  Contracts  shall  be  used  when 
the  principal  purpose  is  acquisition  of 
property  or  services  for  the  direct  benefit  or 
use  of  the  Federal  Government  The  statutory 
criterion  for  choosing  between  grants  and 
cooperative  agreements  is  that  for  the  latter, 
"substantial  involvement  is  expected 
between  the  executive  agency  and  the  State, 
local  government,  or  other  recipient  when 
carrying  out  the  activity  contemplated  in  the 
agjeement" 

b.  Advance  Public  Notice  and  Priority 
Setting.— {1)  Federal  agencies  shall  provide 
the  public  with  an  advance  notice  in  the 
Federal  Register,  or  by  other  appropriate 


means,  of  intended  funding  priorities  for 

dtscretionary  assistance  programs,  unless 
funding  priorities  are  establiahed  by  Federal 
statute.  These  prioritiee  shall  be  approved  by 
a  policy  level  official. 

(2)  Whenever  tinw  permits,  agencies  shall 
provide  the  public  an  opportunity  to 
comment  on  intended  hinding  priorities. 

(3)  All  discretionaiy  grant  awards  in  excess 
of  $25,000  shall  be  reviewed  for  consistency 
with  agency  priorities  by  a  policy  level 
official. 

c.  Standard  Forms  for  Applying  for  Grants 
and  Cooperative  Agreements. — (1)  Agencies 
shall  use  the  following  standard  application 
forms  unless  they  obtain  Office  of 
Management  and  Budget  (OMB)  approval 
under  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  35)  and  the  5  CFR  Part  1320, 
"Controlling  Paperwork  Burdens  on  the 
Public": 

•  SF-424  Facesheet 

•  SF-424a  Budget  Information  (Non- 
Con.-!  tiuction) 

•  SF-424b  Standard  Assurances  (Non- 
Cocstruction) 

•  SF-424C  Budget  Information 
(Construction) 

•  SF-424d  Standard  Assurances 
(Construction) 

When  dilBarent  or  additiojial  information  is 
needed  to  comply  with  legislative 
requirements  or  to  meet  specific  program 
needs,  agencies  shall  also  obtain  prior  OMB 
approval. 

(2)  A  preapplication  shall  be  used  for  all 
construction,  land  acquisition  and  land 
development  projects  or  programs  when  the 
need  for  Federal  funding  ex^eds  Si 00,000, 
unless  the  Federal  agency  determines  that  a 
preapplication  is  not  needed.  A 
preapplication  is  used  to: 

(a)  Establish  communication  between  the 
agency  and  the  applicant. 

(b)  Determine  the  applicant's  eligibility. 

(c)  Determine  how  well  the  project  can 
compete  with  similar  projects  from  others, 
and 

(d)  Discourage  any  proposals  that  have 
little  or  no  chance  for  Federal  funding  before 
applicants  incur  significant  costs  in 
preparing  detailed  applications. 

(3)  Agencies  shall  use  the  Budget 
Information  (Construction)  and  Standard 
Assurances  (Construction)  when  the  major 
purpose  of  the  project  or  program  is 
construction,  land  acquisition  or  land 
development 

(4)  Agencies  may  specifv-  how  and  whether 
budgets  shall  be  shown  by  fimctioiu  or 
activities  within  the  program  or  project. 

(5]  Agencies  should  genmlly  include  a 
request  for  a  program  narrative  statement 
which  is  based  on  the  following  instructions' 

(a)  Objectives  and  need  for  assistance. 
Pinpoint  any  relevant  physical,  economic, 
social,  financial,  institutional,  or  other 
problems  requiring  a  solution.  Demonstrate 
the  need  for  the  assistance  and  state  the 
principal  and  subordinate  objectives  of  the 
project.  Supporting  documentation  or  other 
testimonies  from  concerned  interests  other 
than  the  applicant  may  be  used.  Any  relevant 
data  based  on  planning  studies  should  be 
included  or  footnoted. 

(b)  Results  or  Benefits  Expected.  Identify 
costs  and  benefits  to  be  derived.  For  example. 


show  how  ttte  facility  «rill  be  used.  For  land 
acquisition  or  devei^Nnent  projects,  explain 
how  tiie  project  will  benefit  the  public. 

(c)  Approach.  Outline  •  plan  of  action 
pertaining  to  the  scope  and  detail  how  tlie 
proposed  work  will  be  acoomplixhed  for  each 
assistance  program.  Cite  fKtors  which  might 
accelerate  or  decelerate  the  work  and  reasons 
for  taking  this  approach  as  opposed  to  others. 
Describe  any  unusual  features  of  the  project, 
such  as  design  or  technological  innovations, 
reductions  in  cost  or  time,  or  extraordinary 
social  and  community  involvements.  Provide 
for  each  assistance  program  quantitative 
projections  of  the  accomplishments  to  be 
achieved,  if  possible.  When  accomplishments 
cannot  be  quantified,  hst  the  activities  in 
chronological  order  to  show  the  schedule  of 
accomplishments  and  target  expected 
completion  dates.  Identify  the  kinds  of  data 
to  be  collected  and  maintained,  and  discuss 
the  criteria  to  be  used  to  evaluate  the  results 
and  success  of  the  project  Explain  the 
methodolog>-  that  will  be  used  to  determine 
if  the  needs  identified  and  discussed  are 
being  met  and  if  the  resulu  and  benefit.<i 
identified  are  being  achieved.  List  each 
organization,  cooperator,  consultant,  or  other 
key  individuals  who  will  work  on  the  project 
along  with  a  short  description  of  the  nature 
of  their  effort  or  contribution. 

(d)  Geographic  location.  Give  a  precise 
location  of  the  project  and  area  to  be  served 
by  the  proposed  project  Maps  or  other 
graphic  aids  may  be  attached. 

(e)  If  applicable,  provide  the  following 
infonnation:  lor  research  and  demonstration 
assistance  requests,  present  a  biographical 
sketch  of  the  program  director  with  the 
foiiowing  information:  name,  address, 
telephone  number,  background,  and  other 
qualifying  experience  for  the  project.  Also, 
list  the  name,  training  and  backgiound  for 
other  key  personnel  engaged  in  the  project 
Describe  the  relationship  between  this 
project  and  other  work  planned,  anticipated. 
or  underway  under  Federal  assistance. 
Explain  the  reason  for  all  requests  for 
supplemental  assistance  and  justify*  the  need 
for  additional  funding.  Discuss 
accomplishments  to  date  and  list  in 
chronological  order  a  schedule  of 
accomplishments,  progress  or  milestones 
anticipated  with  the  new  funding  request.  U 
there  have  been  significant  changes  in  the 
project  objectives,  location,  approach  or  time 
dela>'s.  explain  and  justify.  For  other  requests 
for  changes,  or  amendments,  explain  the 
reason  for  the  change(s).  If  the  scope  or 
objectives  have  changed  or  an  extension  of 
time  is  necessary,  explain  the  circumstances 
and  justify.  If  the  total  budget  has  been 
exceeded  or  if  the  individual  budge}  items 
have  changes  more  than  the  prescribed 
limits,  explain  and  justify'  the  change  and  it» 
effect  on  the  project 

(B)  Additional  assurances  shall  not  be  i 

added  to  those  contained  on  the  standard        ' 
forms,  unless  specifically  required  by  statute 

d.  Debarment  and  Suspension.  Federal 
agencies  shall  not  award  assistance  to 
applicants  that  are  debarred  or  suspended,  or 
otherwise  excluded  from'  or  ineligible  for 
participation  in  Federal  assistance  programs 
under  Executive  Order  12549.  Agencies  shall 
establish  procedures  for  the  eftecti%'e  use  of 
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the  List  of  Parties  Excluded  from  Federal 
Procurement  or  NonpRKurement  programs  to 
assure  that  they  do  not  award  assistance  to 
listed  parties  in  violation  of  the  Executive 
Order.  Agencies  shall  also  establish 
procedures  to  provide  for  effective  use  and/ 
or  dissemination  of  the  list  to  assure  that 
their  grantees  and  subgrantees  (including 
contractors)  at  any  tier  do  not  make  awards 
in  violation  of  the  nonprocurement 
debarment  and  suspension  common  rule. 

e.  Awards  and  Adjustments. — (1) 
Ordinarily  awards  shall  be  made  at  least  ten 
days  prior  to  the  beginning  of  the  grant 
period. 

(2)  Agencies  shall  notify  grantees 
inunediately  of  any  anticipated  adjustments 
in  the  amoimt  of  an  award.  This  notice  shall 
be  provided  as  early  as  possible  in  the 
funding  period.  Reductions  in  funding  shall 
apply  only  to  periods  after  notice  is 
provided.  Whenever  an  agency  adjusts  the 
amount  of  an  award,  it  shall  also  make  an 
appropriate  adjustment  to  the  amount  of  any 
required  matching  or  cost  sharing. 

f.  Carryowr  Balances.  Agencies  shall  be 
prepared  to  identify  to  0MB  the  amounts  of 
carryover  balances  (e.g.,  the  amounts  of 
estimated  grantee  unobligated  balances 
available  for  carryover  into  subsequent  grant 
periods).  This  presentation  shall  detail  the 
fiscal  and  programmatic  (level  of  effort) 
impact  in  the  following  period. 

g.  Special  Conditions  or  Restrictions. 
Agencies  may  impose  special  conditions  or 
restrictions  on  awards  to  "high  risk" 
applicants/grantees  in  accordance  with 

section .12  of  the  grants  management 

common  rule.  Agencies  shall  document  use 
of  the  "Exception"  provisions  of  section 

-6  and  "High-risk"  provisions  of  section 

12  of  the  grants  management  conunon 

rule. 

h.  Waiver  of  Single  State  Agency 
Requirements.— {{]  Requests  to  agencies  from 
the  Governors,  or  other  duly  constituted  State 
authorities,  for  waiver^f  "single"  State 
agency  requirements  in  accordance  with 
section  31  U.S.C  6504.  "Use  of  existing  State 
or  multi-member  agency  to  administer  grant 
programs,"  shall  be  given  expeditious 
handling  and.  whenever  possible,  an 
affirmative  response. 

(2)  When  it  is  necessary  to  refuse  a  request 
for  waiver  of  "single"  State  agency 
requirements  under  section  204  of  the 
Intergovernmental  Corporation  Act,  the 
Federal  grantor  agency  shall  advise  OMB 
prior  to  informing  the  State  that  the  request 
cannot  be  granted.  The  agency  shall  indicate 
to  OMB  the  reasons  for  the  denial  of  the 
lequest. 

(3)  Legislative  proposals  embracing  grant- 
in-aid  programs  shall  avoid  inclusion  of 
proposals  for  "single"  State  agencies  in  the 
absence  of  compelling  reasons  to  do 
otherwise.  In  addition,  existing  requirements 
in  present  grant-in-aid  programs  shall  be 
reviewed  and  legislative  proposals  developed 
for  the  removal  of  these  restrictive 
provisions. 

i.  Intent  Rights.  Agencies  shall  use  the 
standard  patent  rights  clause  specified  in 
"Rights  to  Inventions  made  by  Non-profit 
Organizations  and  Small  Business  Firms"  (37 
CFR  Part  401),  when  providing  support  for 
research  and  development. 


j.  Metric  System  of  Measurement.  The 
Metric  Conversion  Act  of  1975,  as  ftnended, 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S.  trade 
and  conunerce.  The  Act  requires  each 
Federal  agency  to  establish  a  datets),  in 
consultation  with  the  Secretary  of  Commerce, 
when  the  metric  system  of  measurement  will 
be  used  in  the  agency's  procurement,  grants, 
and  other  businesa-related  activities.  Metric 
implementation  may  take  longer  where  the 
use  of  the  system  is  initially  impractical  or 
likely  to  cause  significant  inefficiencies  in 
the  accomplishment  of  federally-funded 
activities.  Heads  of  departments  and  agencies 
shall  establish  a  process  for  a  policy  level 
and  program  level  review  of  proposecki 
Bxceptions  to  metric  usage  in  grants 
programs.  Executive  Order  12770  ("Metric 
Usage  in  Federal  Government  Programs") 
Blaborates  on  implementation  of  the  Act. 

2.  Post- Award  Policies 

a.  Cash  Management.  Agency  methods  and 
procedures  for  transferring  funds  shall 
ninimize  the  time  elapsing  between  the 
xansfer  to  recipients  of  grants  and 
X)operative  agreements  and  the  rec^jienfs 
leed  for  the  hinds. 

(1)  Such  transfers  shall  be  made  consistent 
(Vith  program  purposes,  applicable  law  and 
Treasury  regulations  contained  in  31  CFR 
'art  205,  Federal  Funds  Transfer  Procedures. 

(2)  Where  letters-of-credit  are  used  to 
3rovide  funds,  they  shall  be  in  the  same 
imount  as  the  award. 

b.  Grantee  Financial  Management  Systems. 
n  assessing  the  adequacy  of  an  applicant's 
inancial  management  system,  the  awarding 
igency  shall  rely  on  readily  available  sources 
)f  information,  such  as  audit  reports,  to  the 
naximum  extent  possible.  If  additional 
nformation  is  necessary  to  assure  prudent 
nanagement  of  agency  funds,  it  shall  be 
>btained  from  the  applicant  or  from  an  on- 
lite  review. 

c.  Financial  Status  Reports. — (1)  Federal 
tgencies  shall  require  grantees  to  use  the  SF- 
!69.  Financial  Status  Report-Long  Form,  or 
>F-269a,  Financial  Status  Report-Short 
'orm.  to  report  the  status  of  funds  for  all 
Jon-construction  projects  or  programs, 
'ederal  agencies  need  not  require  the 
'inancial  Status  Report  when  the  SF-270. 
lequest  for  Advance  or  Reimbursement,  or 
5F-272,  Report  of  Federal  Cash  Transactions, 
s  determined  to  provide  adequate 
nformation. 

(2)  Federal  agencies  shall  not  require 
;rantees  to  report  on  the  status  of  frinds  by 
)bject  class  category  of  expenditure  (e.g., 
>ersonnel,  travel,  equipment). 

(3)  If  reporting  on  the  status  of  funds  by 
)rograms.  functions  or  activities  within  the 
>roject  or  program  is  required  by  statute  or 
egulation.  Federal  agencies  shall  instruct 

I  grantees  to  use  block  12.  Remarks,  on  die  SF- 
169.  or  a  supplementary  form  approved  by 
he  OMB  under  the  Paperwork  Reduction  Act 
if  1980. 

(4)  Federal  agencies  shall  prescribe 
vhether  the  reporting  shall  be  on  a  cash  or 
n  accrual  basis.  If  the  Federal  agency 

1  equires  accrual  information  and  the 
I  T^ntees's  accounting  records  are  not 
lormally  kept  on  an  accrual  basis,  the 


grantee  shall  not  be  required  to  convert  its 
accounting  system  but  shall  develop  such 
accrual  information  through  an  analysis  of 
the  docimientation  on  hand. 

d.  Contracting  With  Small  and  Minority 
Firms,  Women's  Business  Eiiterpriaes  and 
Labor  Surplus  Area  Firms.  It  is  national 
policy  to  award  a  bit  share  of  contracts  to 
small  and  minority  business  firms.  Grantees 
shall  take  similar  appropriate  affirmative 
action  to  support  of  women's  enterprises  and 
are  encouraged  to  procure  goods  and  services 
from  labor  surplus  areas. 

e.  Program  Income.— (l)  Agencies  shall 
encourage  grantees  to  generate  program 
income  to  help  defray  program  costs. 
However,  Federal  agencies  shall  not  permit 
grantees  to  use  grant-acquired  assets  to 
compete  unfairly  with  the  private  sector. 

(2)  Federal  agencies  shall  instruct  grantees 
to  deduct  program  income  from  total  program 
costs  as  specified  in  the  grants  management 

common  rule  at  paragraph .25  (3(1). 

unless  agency  regulations  or  the  terms  of  the 
grant  award  state  otherwise.  Authorization 
for  recipients  to  follow  the  other  alternatives 

in  paragraph .25  (g)  (2)  and  (3)«hall  be 

granted  sparingly. 

i.  Site  VisiU  and  Technical  Assistance. 
Agencies  shall  conduct  site  visits  only  as 
warranted  by  program  or  project  needs. 
Technical  assistance  site  visits  shall  be 
provided  only  (1)  In  response  to  requests 
&t>m  grantees,  (2)  based  on  demonstrated 
program  need,  or  (3)  when  recipients  are 

designated  "high  risk"  under  section .12 

of  the  grants  management  common  rule. 

g.  Infrastructure  Investment.  Agencies  shall 
encourage  grantees  to  consider  the  provisions 

of  the  common  rule  at  Section .  31  and 

Executive  Order  12803  ("Infrastructure 
Privatization").  This  includes  reviewing  and 
modifying  procedures  affecting  the 
management  and  disposition  of  federally- 
financed  infrastructure  owned  by  State  and 
local  governments,  with  their  requests  to  sell 
or  lease  infrastructure  assets,  consistent  with 
the  criteria  in  Section  4  of  the  Order.  Related 
guidance  contained  in  Executive  Order  12893 
("Principles  for  Federal  Infrastructure 
Investments")  requiring  economic  analysis 
and  the  development  of  investment  options, 
including  public-private  partnership,  shall 
also  be  applied.  On  March  7, 1994.  OMB 
issued  guidance  on  Executive  Order  12893  in 
OMB  Bulletin  No.  94-16. 

h.  Resource  Conservation  amd  Recovery 
Act.  Agencies  shall  implement  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  (42  U.S.C.  6962).  Any  State  agency  or 
agency  of  a  political  subdivision  of  a  State 
which  is  using  appropriated  Federal  funds 
must  comply  with  Section  6002  of  RCRA. 
Section  6002  requires  that  preference  be 
given  in  procurement  programs  to  the 
pim:hase  of  specific  products  containing 
recycled  materials  identified  in  guidelines 
developed  by  the  Environmental  Protection 
Agency  (EPA).  Current  guidelines  are 
contained  in  40  CFR  Parts  247-253.  State  and 
local  recipients  of  grants,  loans,  cooperative 
agreements  or  other  instruments  funded  by 
appropriated  Federal  funds  shall  give 
preference  in  procurement  programs  to  the 
purchase  of  recycled  products  pursuant  to 
the  EPA  guidelines. 
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i.  Procurement  of  Goods  and  Services. 
Agencies  shoxild  be  aware  of  and  comply 
with  the  requirement  enacted  in  Section  623 
of  the  Treasiiry.  Postal  Service  and  General 
Government  Appropriations  Act.  1993,  and 
reenacted  in  Section  621  of  the  fiscal  year 
1994  Appropriations  Act.  This  Section 
requires  grantees  to  specify  in  any 
announcement  of  the  awarding  of  contracts 
with  an  aggregate  value  of  $500,000  or  more, 
the  amount  of  Federal  funds  that  will  be  used 
to  finance  the  acquisitions. 

3.  After-the-grant  Policies 

a.  Qoseout.  Federal  agencies  shall  notify 
grantees  in  writing  before  the  end  of  the  grant 
period  of  final  reports  that  shall  be  due,  the 


dates  by  which  they  must  be  received,  and 
where  they  must  be  submitted.  Copies  of  any 
required  forms  and  instructions  for  their 
completion  shall  be  included  with  this 
notification.  The  Federal  actions  that  must 
precede  closeout  are: 

(1)  Receipt  of  all  required  reports, 

(2)  Disposition  or  recovery  of  federally- 
owned  assets  (as  distinct  from  property 
acquired  under  the  grant),  and 

(3)  Adjustment  of  the  award  amount  and 
the  amount  of  Federal  cash  paid  the 
recipient. 

b.  Annual  Reconciliation  of  Continuing 
Assistance  Awards.  Federal  agencies  shall 
reconcile  continuing  awards  at  least  annually 


and  evaluate  program  performance  and 
financial  reports. 
Items  to  be  reviewed  include: 

(1)  A  comparison  of  the  recipient's  work 
plan  to  its  progress  reports  and  project 
outputs, 

(2)  the  Financial  Status  Report  (SF-269). 

(3)  Request(s)  for  pa>-ment, 

(4)  Compliance  with  any  matching,  level  of 
effort  or  maintenance  of  effort  requirement, 
and 

(5)  A  review  of  federally-owned  property 
(as  distinct  from  property  acquired  under  the 
grant). 

[FR  Doc.  94-25509  Filed  10-13-94;  8:45  amj 
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ProclamatMMi  6739  of  October  12,  1994 

National  Breast  Cancer  Awareness  Month,  1994 


By  the  President  of  die  United  States  of  America 

A  Proclamation 

lust  weeks  ago.  scientists  announced  that  they  had  identified  a  gene  whose 
mutation  causes  hereditary  breast  cancer.  Although  the  effects  of  this  exciting 
discovery  may  not  be  realized  for  some  time,  as  we  mark  National  Breast 
Cancer  Awareness  Month,  1994,  families  and  friends  across  the  country 
have  much  to  celebrate.  American  women  have  greater  access  to  breast 
cancer  screening  than  ever  before.  In  addition  to  the  latest  advances  in 
medical  research,  we  have  made  significant  strides  in  early  detection  and 
treatment,  immeasurably  improving  women's  chances  for  survival.  Our 
knowledge  of  what  causes  this  disease  is  expanding,  and.  bolstered  by 
a  firm  national  commitment  to  basic  research,  scientists  continue  to  develop 
new  and  more  effective  methods  of  treatment.  With  each  small  step  forward, 
we  are  saving  women's  lives. 

Still,  an  estimated  182.000  American  women  will  be  diagnosed  with  breast 
cancer  this  year.  Almost  43.000  will  die.  It  remains  the  second  leading 
cause  of  cancer  death  among  American  women.  The  health  care  community 
has  worked  tirelessly  to  educate  Americans  about  the  importance  of  early 
detection,  but  many  women  postpone  recommended  check-ups  and  do  not 
yet  practice  regular  self-examination.  We  must  work  to  make  sure  that  all 
women  are  informed  about  the  dangers  of  breast  cancer,  are  aware  of  the 
life-saving  potential  of  early  detection,  and  have  access  to  the  high-quality 
care  for  which  our  Nation  is  known  around  the  world.  Every  one  of  us 
can  and  must  take  an  active  role  in  the  fight  against  breast  cancer. 

As  we  strive  to  ensure  that  our  health  care  system  meets  the  needs  of 
all  of  our  citizens,  we  must  be  certain  that  women  receive  proper  screening 
for  breast  cancer.  In  concert  with  self-examination  and  clinical  check-ups, 
mammography  can  be  invaluable.  Many  cancers  can  be  detected  on  a  mam- 
mogram as  early  as  2  years  before  they  would  be  noticed  by  a  woman 
or  her  physician.  Third-party  reimbursement  for  mammography  is  increasing. 
Medicare  now  covers  much  of  the  cost  of  screening  for  women  ages  65 
or  older,  and  many  States  now  have  laws  requiring  private  insurers  to 
offer  coverage  for  this  procedure.  And  a  major  effort  is  under  way  to  inform 
employers  about  how  businesses  can  provide  screening  mammography.  I 
urge  every  State  government,  insurance  company,  medical  facility,  and  busi- 
ness to  follow  these  examples  and  to  develop  policies  that  incorporate 
this  essential  test. 

Americans  have  always  relied  on  partnerships  to  confront  the  many  trials 
of  daily  life:  partnerships  between  mothers  and  fathers  to  care  for  their 
children,  partnerships  between  teachers  and  students  to  prepare  for  the 
challenges  of  the  future.  So,  too.  we  must  depend  on  one  another  if  we 
are  to  succeed  in  the  battle  against  breast  cancer.  Mothers  and  daughters, 
patients  and  physicians,  public  and  private  sector  alike — every  one  of  us 
must  bear  responsibility  for  our  health  and  the  health  of  our  loved  ones. 
By  sharing  the  lessons  of  proper  nutrition  in  preventing  cancer,  by  emphasiz- 
ing the  importance  of  regular  breast  examination,  and  by  maintaining  an 
unswerving  national  commitment  to  basic  research,  all  of  us  can  be  life 
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T  le  Congress,  by  Senate  Joint  Resolution  185,  has  designated  the  month 
o  October  1994,  as  "National  Breast  Cancer  Awareness  Month." 

N  DW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 

o    America,  do  hereby  proclaim  the  month  of  October  1994,  as  National 

B:  east  Cancer  Awareness  Month.  I  invite  the  Governors  of  the  50  States 

ai 

ai 

to 

of 


d  the  Commonwealth  of  Puerto  Rico,  the  Mayor  of  the  District  of  Columbia, 
d  the  appropriate  officials  of  all  other  areas  under  the  American  flag 
issue  similar  proclamations.  I  also  ask  health  care  professionals,  members 
private  industry,  community  groups,  insurance  companies,  and  all  other 

in  erested  organizations  and  individuals  to  unite  in  reaffirming  our  Nation's 

cc  ntinuing  commitment  to  controlling  breast  cancer. 

WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four. 

ar  d  of  the  Independence  of  the  United  States  of  America  the  two  hundred 

ar  d  nineteenth. 
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If  your  subscription  service  is  disc  >ntinued. 
Superintendent  of  Documents,  Wakhingtoi 
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Federal  Register  Index,  or  both. 
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FMeral  Register  index 
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$24.00  per  year. 
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(Puicfaase  order  no.) 


Q  Do  not  make  my  name  available  to  otiier  mailers 
Check  Method  ofpayaMat 
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The  Federal 
Register: 
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workshops  conducted  by  the*  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
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FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (apprcximately  3  liours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
~  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  October  25  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW. 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:   202-523-4538 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  SeiA  ice 

See  Commodity  Credit  Corporation 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  contagious  equine  metritis  affected 

countries;  States  authorized  to  receive,  52235-52237 
Llamas  and  alpacas  from  Chile  and  other  countries  free 
of  foot-and-mouth  disease  and  rinderpest    52237- 
52241 
Livestock  and  poultry  disease  control: 
Brucellosis  in  cattle  and  bison,  exposed  and  destroved 
animals;  Federal  indemnilv  payments  increase." 
52233-52235 

Census  Bureau 

NOTICES 
Meetings: 

1995  Census  test  serxice-based  enurneration  operation 
52283-52284 

Commerce  Department 

See  Census  Bureau 

See  E-xport  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs: 
Sugar  and  crystalline  fructose;  marketing  allotiimnts, 
52280-52283 

Customs  Service 

NOTICES 

IRS  interest  rate  use  in  calculating  interest  on  overdue 
accounts  and  mfunds,  52362 

Defense  Department 

PROPOSED  RULES 
Acquisition  regulations: 
Government  property,  52277 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Direct  grant  and  fellowship  programs,  52291-52292 
Upward  Bound  and  Robert  E.  McNair  Postbaccalaureate 
Achievement  programs;  technical  assistance 
programs,  52292-52293 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 


Environmental  Protection  Agency 

NOTICES 

Municipal  sohd  waste  landfill  permit  programs;  adequacy 
determinations: 
New  Hamphsire,  52299-52301 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
ENRX  Site  and  Buffalo  Warehousing  Site,  NY  52301- 

52302 
Frontier  Chemical  Site,  NY,  52302 
Kennecott  South  Site.  UT,  52302 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 
M(;etings: 
Computer  Systems  Technical  Advisorv  Committee,  52284 
Materials  Processing  Equipment  Technical  Advisorv 
Committee,  52284 
National  Defense  Stockpile;  market  impact  of  proposed 
disposals  of  excess  commodities,  52284-522B6 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  52241-52242 

Jet  routes,  52242-52243 

Standard  instrument  approach  procedures,  52243-52''50 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus.  52273-52275 
NOTICES 

Passenger  facility  charges;  applications,  etc.: 
Rock  Springs-Sweetwater  County  Airport.  \VY,  52349 
Tompkins  County.  NY,  et  al.,  52349-52360 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  services,  special: 
Commercial  mobile  service  providers — 

Louisiana,  52276-52277 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  52302-52303 
Cuban  Democracy  Act;  direct  telecom.muhications  ser\ices 

between  United  States  and  Cuba;  IDB  WorldCom 

Services,  Inc.;  authorization,  52303-52304 
Public  safety  radio  communications  plans: 
New  York  Metropolitan  Area,  52304-52305 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Central  Vermont  Public  Service  Corp.  et  al.,  52293-52294 

Meetings;  Sunshine  Act,  52371 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  C6de  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  booi<s  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Sei^ice 

9  CFR  Part  51 
IDocket  No.  94-0S3-11 

Brucellosis  in  Cattle  and  Bison; 
Payment  of  Indemnity 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  We  are  increasing  the  amount 
of  Federal  indemnity  for  brucellosis 
reactor  and  brucellosis-exposed  cattle 
and  bison  destroyed  during  herd 
depopulation,  and  are  increasing  the 
amount  of  Federal  indemnity  for  cattle 
and  bison  destroyed  after  being  sold  or 
traded  from  a  herd  that  is  subsequently 
found  to  be  affected  with  brucellosis. 
These  actions  are  necessary  to  give 
owners  sufficient  Hnancial  incentive  to 
promptly  destroy  brucellosis-affected 
cattle  and  bison,  in  order  to  accelerate 
the  eradication  of  brucellosis  in  the 
United  States  and  protect  other  cattle 
and  bison  from  brucellosis. 
DATES:  Interim  rule  effective  October  17, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  16,  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
093-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue"SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  69l>- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 


FOR  Further  information  contact:  Dr, 
M.J.  Gilsdorf,  National  Brucellosis 
Epidemiologist,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Servic»«!, 
APHIS,  USDA,  room  731,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  43f>-4918. 

SUPPLEMENTARY  INFORMATION: 

Background   . 

Brucellosis,  also  called  Bang's  disease 
or  undulant  fever,  is  a  serious  infectious 
disease  of  cattle,  bison,  and  other 
species,  including  humans,  caused  by 
bacteria  of  the  genus  Brucella. 
Brucellosis  in  cattle  and  bison  is 
(characterized  by  fever,  sterility,  slow 
breeding,  abortion,  and  loss  of  milk 
production.  To  help  prevent  the  spread 
of  brm;ellosis,  the  regulations  in  9  CFR 
part  51  (referred  to  below  as  the 
regulations)  provide  for  payment  of 
Federal  indemnity  to  owners  of  certain 
animals  destroyed  because  of 
brucellosis.  The  payment  of  indemnity 
is  intended  to  provide  owners  with 
financial  incentive  to  promptly  destroy 
animals  infected  with  or  exposed  to 
brucellosis.  Because  the  continued 
presence  of  brucellosis  in  a  herd 
seriously  threatens  the  health  of  animals 
in  that  herd  and  other  herds,  the  prompt 
destruction  of  brucellosis-affected  cattle 
or  bison  is  critical  if  brucellosis 
eradication  efforts  in  the  United  States 
are  to  succeed. 

Under  §51.3(a)(2){i)  of  the 
regulations,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Ser\'ice  may  authorize  the  payment  of 
Federal  indemnity  by  the  United  States 
Department  of  Agriculture  to  any  owner 
whose  herd  of  cattle  or  bison  is 
destroyed  because  of  brucellosis. 
Section  51.3(a)(2)(ii)  of  the  regulations 
sets  forth  the  amount  of  FedHrnl 
indemnity  that  wiU  be  paid  lor  such 
cattle  and  bison.  Under  the  regulations 
prior  to  the  effective  date  of  this  interim 
rule,  in  all  of  the  United  States  except 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands  of  the  United  States,  the 
amount  of  Federal  indemnity  paid  per 
animal  could  not  exceed  $250  for  any 
registered  cattle  or  nonregistered  dairy 
cattle,  $150  for  any  nonregistered  cattle 
other  than  dairy  cattle,  and  $150  for  any 
bison.  In  Alaska.  Hawaii.  Puerto  Rico, 
and  the  Virgin  Islands  of  the  United 
States,  the  amount  of  Federal  indemnity 
could  not  exceed  $250  for  any  cattle  or 
bison. 


The  rates  for  indemnity  payments 
firior  to  this  interim  rule  have  made  a 
number  of  owners  reluctant  to  destroy 
their  herds,  due  to  the  financial  loss  that 
could  result  from  selling  an  animal  at 
slaughter  prices,  rather  than  breeding 
prices.  For  in.stance,  in  1993,  the 
slaughter  value  of  nonregistered  cattle 
other  than  dairy  cattle  averaged 
approximately  $475  per  head,  whereas 
the  cost  of  replacing  such  an  animal  for 
breeding  averaged  close  to  $770  per 
head.  Therefore,  even  by  combining 
slaughter  value  with  the  $150  Federal 
indemnity  payment,  an  owner  suffen  d 
a  significant  loss  per  head  when 
depopulating.  Q.vners  of  dairy  rattle 
experienced  even  greater  losses  when 
depopulating.  Combining  the  average 
slaughter  value  of  approximately  S475 
and  the  Federal  indemnity  payment  of 
$250  provided  an  owner  with 
approximately  $725  per  head,  compared 
to  approximately  $1,160  in  replacement 
cost. 

The  reluctance  of  some  owners  to 
depopulate  their  herds  resulted  in 
increased  exposure  of  cattle  and  bison 
to  infected  animals  and  increased 
incidence  of  brucellosis  infection.  This, 
in  turn,  has  resulted  in  increased 
brucellosis  eradication  costs. 

Therefore,  in  this  interim  rule,  we  are 
increasing  the  amount  of  indemnity  that 
will  be  paid  for  cattle  and  bison 
destroyed  during  herd  depopulation. 
Under  this  interim  rule,  in  States  other 
than  Class  Free  States,  the  amount  of 
Federal  indemnity  shall  not  exceed 
$250  for  any  nonregistered  cattle  other 
than  dairy  cattle,  and  S250  for  any 
bison.  For  any  registered  cattle, 
nonregistered  dairj-  cattle,  or,  in  Class 
Free  States,  any  cattle  or  bison  from 
herds  affected  with  brucellosis,  the 
amount  of  Federal  indemnity  shall  not 
exceed  the  lesser  of  95  percent  of 
appraised  value,  minus  salvage  value,  or 
$750.  These  rates  shall  apply  to 
brucellosis  reactor  cattle  and  bison,  as 
well  as  to  other  sexually  intact  cattle 
and  bison  in  the  herd.  (See  discussion 
below  under  the  heading  "Brucellosis- 
Exposed  Female  Calves.')  The  appraisal 
is  to  be  conducted  by  an  independent 
appraiser  as.signed  by  the  Administrator 
"The  higher  indemnity  rates  for 
nonregistered  cattle  other  than  dairy 
cattle  in  Class  Free  States  are  necessary 
to  ensure  that  brucellosis  is  not  spread 
•in  those  States  that  have  been  freed  of 
the  disease. 
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Additionally,  we  will  pay  these  new 
rates  to  owners  who  have  brucellosis- 
exposed  cattle  or  bison  destroyed  that 
were  previously  sold  or  traded  from  a 
herd  that,  subsequent  to  the  sale  or 
trade,  is  found  to  be  affected  with 
brucellosis.  On  April  26, 1994,  we 
published  in  the  Federal  Register  (59 
FR  21634-21635,  Docket  No.  93-023-2) 
a  final  rule  that  provided  for  payment  of 
indemnity  for  the  destruction  of  such 
animals.  The  amount  of  indemnity  was 
the  same  as  that  provided  for  cattle  and 
bison  destroyed  as  part  of  herd 
depopulation  under  §  51.3(a)(2)(ii). 
Providing  for  payment  of  indemnity  for 
these  animals  was  considered  necessary 
to  help  protect  the  herd  to  which  the 
cattle  or  bison  were  moved,  by 
encouraging  prompt  destruction  of 
potentially  infected  additions  to  the 
herd.  In  order  to  provide  owners  with 
the  financial  incentive  to  destroy  such 
potentially  infected  cattle  and  bison,  we 
are  amending  §  51.3(a)(4)  to  provide  the 
same  rates  of  indemnity  for  these  cattle 
and  bison  as  for  cattle  and  bison 
destroyed  as  part  of  herd  depopulation. 

Brucellosis-Exposed  Female  Calves 

We  are  also  amending  §  51.3  to  raise 
the  maximum  allowable  indemnity 
payment  for  exposed  female  calves 
destroyed  during  Herd  depopulation. 
Prior  to  the  effective  dale  of  this  interim 
rule,  the  regulations  provided  that  the 
Administrator  could  authorize  the 
payment  of  Federal  indemnity  of  not 
more  than  $50  per  head  to  any  owner 
whose  exposed  female  calf  or  calves 
were  destroyed  because  of  brucellosis. 
(Under  §  51.1  of  the  regulations  prior  to 
the  effective  date  of  this  interim  rule, 
exposed  female  calf  meant  "a  female 
bovine  less  than  6  months  of  age  which 
is  nursed  by  a  brucellosis  reactor  at  the 
time  such  reactor  is  condemned.") 

The  indemnity  rate  for  exposed 
female  calves  was  lower  than  that  for 
older  cattle  due  to  the  relatively  low 
value  of  calves.  However,  this  relatively 
low  rate  has  discouraged  owners  from 
considering  whole  herd  depopulation. 
Therefore,  to  encourage  the  prompt  ^ 
destruction  of  ail  potentially  infected 
animals  in  a  herd,  we  are  amending 
§  51.3(a)(3)  to  provide  that  the 
maximum  $50  indemnity  payment  for  a 
female  calf  exposed  to  brucellosis  does 
not  apply  to  female  calves  that  are 
destroyed  during  herd  depopulation. 
The  indemnity  for  exposed  female 
calves  destroyed  during  herd 
depopulation  will  be  the  same  as  that 
for  other  cattle  and  bison  included  in 
herd  depopulation. 

Also,  in  this  interim  rule,  we  are 
amending  §51. 3(a)(3)  of  the  regulations 
to  clari/y  that  indemnity  payments  for 
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exp<  sed  female  calves  shall  apply  only 
to  s«  xually  intact  female  calves.  Female 
bovi  nes  that  are  not  sexually  intact  are 
not  I  ;apable  of  transmitting  brucellosis, 
and  their  destruction  is  not  necessary  to 
prev  ent  the  spread  of  the  disease.  Our 
poli  :y,  therefore,  has  been  not  to  pay 
indt  mnity  for  female  calves  that  are  not 
sexx  ally  intact.  We  are  adding  a 
defi  lition  of  sexually  intact  exposed 
fern  lie  calfXo  §  51.1  to  mean  a  female 
bov;  ne  less  than  6  months  of  age  that  is 
nur!  ed  by  a  brucellosis  reactor  at  the 
tim<  such  reactor  is  condemned,  and 
that  has  not  been  altered  to  make  it 
incs  7able  of  reproduction.  Because 
bru(  ellosis  is  a  disease  of  sexually  intact 
anit  lals,  steer  calves,  which  have  been 
cast  Bted,  do  not  pose  a  risk  of 
tran  >mitting  brucellosis.  Because  male 
calv  3s  can  be  more  easily  altered  than 
fem  lie  calves,  and  it  is  economically 
moi  i  advantageous  to  owners  to  alter 
sue  1  male  calves  than  to  have  them 
des  royed,  the  regulations  do  not 
spei  ifically  address  the  destruction  of 
e.xp  )sed  male  calves. 

Ace  ;leratioD  of  Brucellosis  Eradication 

W  e  estimate  that,  under  the 
indi  mnity  payment  rates  provided  for 
pric  r  to  the  effective  date  of  this  interim 
rule ,  it  would  have  taken  6  to  12  years 
to  r  lach  the  goal  of  complete  eradication 
of  h  nicellosis  from  domestic  cattle  and 
bis(  n  in  the  United  States,  with  a  cost 
to  t  le  Federal  Government  of  between 
$li  619,000  and  $25,975,000.  In 
con  rast,  because  the  provisions  of  this 
int(  rim  rule  will  encourage  the  rapid 
dep  opulation  of  herds  known  to  he 
affe  :ned  with  brucellosis,  and  therefore 
inc  ease  program  effectiveness,  total 
era  lication  of  brucellosis  from  domestic 
cat  le  and  bison  could  be  accomplished 
by  .998,  with  projected  costs  of 
api  roximately  $3,290,000.  Thus,  we 
exj  ect  the  approximate  cost  savings  to 
the  Federal  Government  from  the 
ace  jlerated  program  to  be  between  $11.3 
milion  and  $22.7  million. 

Imi  nediate  Action 

'  he  Administratorof  the  Animal  and 
Pla  It  Health  Inspection  Service  has 
del  jrmined  that  there  is  good  cause  for 
pu  tlishing  this  interim  rule  without 
pri  )r  opportunity  for  public  comment. 
Im  nediate  action  is  necessary  to 
pn  vent  the  spread  of  brucellosis  that 
mi  ;ht  occur  if  owners  of  cattle  and 
bis  )n  were  to  cease  entirely  the 
de  lopulation  of  herds  affected  with  the 
dii  sase. 

Fnder  normal  conditions,  ownersjof 
cai  le  and  bison  affected  with 
bn  cellosis  are  most  willing  to 
de  lopulate  their  herds  in  the  fall, 
be  ause  steer  calves  are  usually  old 


enough  to  wean  in  the  fall,  and 
depopulating  in  the  fall  saves  the 
expense  of  buying  feed  for  the  winter. 
However,  if  the  increase  in  indemnity 
payments  provided  for  in  this  rule  were 
to  be  effected  using  proposed 
rulemaking,  owners,  in  anticipation  of 
an  increase,  would  likely  refuse  to 
depopulate  until  the  rule  is  made  final. 
This  would  cause  a  cessation  of  the 
depopulation  of  affected  herds  for 
several  months,  which  would  seriously 
hinder  eradication  efforts  and  increase 
the  risk  of  the  spread  of  brucellosis. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  ^ 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  this  interim  rule,  we  are  increasing 
the  amount  of  Federal  indemnity  for 
brucellosis  reactor  and  brucellosis- 
exposed  cattle  and  bison  destroyed 
during  herd  depopulation,  and  are 
increasing  the  amount  of  Federal 
indemnity  for  cattle  and  bison  destroyed 
after  being  sold  or  traded  from  a  herd 
that  is  subsequently  found  to  be  affected 
with  brucellosis.  Under  this  interim 
rule,  in  States  other  than  Class  Free 
States,  the  amount  of  Federal  indemnity 
shall  not  exceed  $250  for  any 
nonregistered  cattle  other  than  dairy 
cattle,  and  $250  for  any  bison.  For  any 
registered  cattle,  nonregistered  dairy 
cattle,  or,  in  Class  Free  States,  any  cattle 
or  bison  from  herds  affected  with 
brucellosis,  the  amount  of  Federal 
indemnity  shall  not  exceed  the  lesser  of 
95  percent  of  appraised  value,  minus 
salvage  value,  or  $750.  Prior  to  this 
interim  rule,  indemnity  paid  per  animal 
could  not  exceed  $250  for  any  registered 
cattle  or  nonregistered  dairy  cattle,  $150 
for  any  nonregistered  cattle  other  than 
dairy  cattle,  and  $150  for  any  bison.  In 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands  of  the  United  Slates,  the 


amount  of  Federal  indemnity  could  not 
exceed  $250  for  any  cattle  or  bison. 

In  1993,  beef  and  cull  dairy  cows  sold 
for  slaughter  brought  an  average  of  $476 
per  1,000-pound  animal.  The 
replacement  cost  of  a  steer  or  heifer 
averaged  $768  in  1993,  while  a  dairy 
herd  replacement  cow  averaged  $1,160. 

Under  Federal  regulations,  owners 
cannot  be  required  to  depopulate  their 
herds  because  of  brucellosis.  However, 
because  having  diseased  animals  and/or 
having  a  herd  under  quarantine  creates 
a  severe  competitive  disadvantage  for  an 
owner,  we  expect  the  increase  in 
indemnity  rales  provided  for  in  this 
interim  rule  to  encourage  more  owners 
to  agree  to  whole  herd  depopulation. 

As  of  June  30, 1994,  there  were  204 
herds  under  quarantine  for  brucellosis. 
These  include  200  beef  herds  with  a 
total  of  approximately  10,000  head  of 
cattle  and  4  dairy  herds  with  a  total  of 
about  5,000  head.  All  of  the  owners  of 
the  beef  herds  that  are  under  quarantine, 
but  none  of  the  owners  of  the  dairy 
herds,  can  be  considered  small  entities 
(annual  gross  receipts  of  $0.5  million  or 
less,  according  to  Small  Business 
Administration  size  standards).  There 
are  no  registered  herds  under 
quarantine.  The  approximately  15,000 
head  of  cattle  under  quarantine 
represent  less  than  .015  percent  of  the 
total  cattle  population  in  the  United 
States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 


List  of  Subjects  in  9  CFR  Part  51 

Animal  diseases.  Cattle,  Hogs, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  51  is 
amended  as  follows:  << 

PART  51— ANIIMALS  DESTROYED 
BECAUSE  OF  BRUCELLOSIS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows:  ' 

Authority:  21  U.S.C.  111-113. 114, 114a, 
114a-l,  120, 121, 125, 134b;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  Section  51.1  is  amended  by 
removing  the  definition  of  exposed 
female  calf,  and  adding  a  definition  of 
sexually  intact  exposed  female  calf,  in 
alphabetical  order,  to  read  as  follows: 

S51.1    Definitions. 


Sexually  intact  exposed  female  calf  A 
female  bovine  less  than  6  months  of  age 
that  is  nursed  by  a  brucellosis  reactor  at 
the  time  such  reactor  is  condemned,  and 
that  has  not  been  altered  to  make  it 
incapable  of  reproduction. 

*  »        •        •        • 

3.  In  §  51.3,  paragraph  (a)(1),  the 
second  sentence  is  amended  by 
removing  the  words  "The  indemnity" 
and  adding  in  their  place  the  words 
"Except  for  cattle  and  bison  destroyed 
as  part  of  whole  herd  depopulation  in 
accordance  with  paragraph  (a)(2)(i)  of 
this  section,  the  indemnity";  paragraph 
(a)(2)(i)  is  amended  by  removing  the  last 
sentence;  paragraph  (a)(2)(ii)  is  revised 
to  read  as  set  forth  below;  paragraph 
(a)(3)  is  amended  by  revising  the  third 
sentence  to  read  as  set  forth  below;  and, 
in  paragraph  (a)(4),  the  fourth  and  fifth 
sentences  are  removed  and  three  new 
sentences  are  added  in  the.r  plnc.e  to 
read  as  set  forth  below. 

§  51 .3    Payment  to  owners  for  animals 
destroyed. 

•  *        •        •        • 

(a)*  •  • 

(2)*  *  V 

(ij)  Amount  of  Federal  indemnity. 
PajTnents  of  Federal  indemnity  shall  be 
made  at  the  rates  in  effect  at  the  time  the 
Administrator  approves  depopulation 
for  the  herd.  In  States  other  than  Class 
Free  States,  the  amount  of  Federal 
indemnity  shall  not  exceed  $250  for  any 
nonregistered  cattle  other  than  dairy 
cattle,  and  $250  for  any  bison.  For  any 
registered  cattle,  nonregistered  dairy 
cattle,  or,  in  Class  Free  States,  any  cattle 
or  bison  from  herds  affected  with 
brucellosis,  the  amount  of  Federal 
indemnity  shall  not  exceed  the  lesser  of 
95  percent  of  appraised  value,  minus 


salvage  value,  or  $750.  The  appraisal 
shall  be  conducted  by  an  independent 
aporaiser  assigned  by  the  Administrator. 

(3)  *  •  •  Except  for  sexually  intact 
exposed  female  calves  destroyed  as  part 
of  herd  depopulation  under  paragraph 
(a)(2)(ii)  of  this  section,  the  indemnity 
for  sexually  intact  exposed  female 
calves  destroyed  because  of  brucellosis 
shall  not  exceed  $50  per  head.  •  •  * 

(4)*  •  *  In  States  other  than  Class 
Free  States,  the  amount  of  Federal 
indemnity  shall  not  exceed  $250  for  any 
nonregistered  cattle  other  than  dairy 
cattle,  and  $250  for  any  bison.  For  any 
registered  cattle,  nonregistered  dairy 
cattle,  or,  in  Class  Free  States,  any  cattle 
or  bison  ftt)m  herds  affected  with 
brucellosis,  the  amount  of  Federal 
indemnity  shall  not  exceed  the  lesser  of 
95  percent  of  appraised  value,  minus 
salvage  value,  or  $750.  The  appraisal 
shall  be  conducted  by  an  independent 
appraiser  assigned  by  the  Administrator. 


Done  in  Washington,  DC,  this  11th  dav  of 
October  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service.      . 
|FR  Doc.  94-25610  Filed  10-14-94:  8:45  am| 
BILUNG  CODE  9410-34-P 


9  CFR  Part  92 
[Docket  No.  94-080-1] 

Specifically  Approved  States 
Authorized  to  Receive  Mares  and 
Stallions  Imported  From  CEM-Affected 
Countries 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Direct  final  rule. 

SUMMARY:  We  are  amending  the  animal 
importation  regulations  by  adding  New 
Hampshire  to  the  list  of  States  approved 
to  receive  certain  mares  and  stallions 
imported  into  the  United  States  from 
countries  affected  with  contagious 
equine  metritis  (CEM).  We  are  taking 
this  action  because  New  Hampshire  has 
entered  into  an  agreement  with  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  to  enforce  its 
State  laws  and  regulations  to  control 
CEM  and  to  require  inspection, 
treatment,  and  testing  of  horses,  as 
required  by  Federal  regulations,  to 
further  ensure  the  horses'  freedom  from 
CEM.  This  action  relieves  unnecessary 
restrictions  on  importers  of  mares  and 
stallions  from  countries  affected  with 
CEM. 

DATES:  This  rule  will  be  effective  on 
December  16. 1994.  unless  we  receive 
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writtwi  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  November  16, 
1994.  If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments  to  Chief,  Regulatory  Analysis 
and  Development,  PPD.  APHIS,  USDA. 
room  804,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Please  state  that  your  submission  refers 
to  Docket  No.  94-080-1.  Submissions 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to  , 
inspect  comments  and  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joyce  Bowling,  Staff  Veterinarian, 
Import -Export:  Animals  Staff,  National 
Center  for  Import  and  Export,  Veterinary 
Services,  APHIS,  USDA,  room  766. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8170. 

SUPPtEMENTARY  INFORMATION: 

Background 

The  animal  importation  regulations 
(contained  in  9  Q^R  part  92  and  referred 
to  below  as  the  regulations),  among 
/  other  things,  prohibit  or  restrict  the 
importation  of  certain  animals, 
including  horses,  into  the  United  States 
to  protect  U.S.  livestock  from 
communicable  diseases.  Sections 
92.301(c)(2).  92.304(a)(4)(ii),  and 
92.304{a)(7)(ii)  allow  certain  horses 
(mares  and  stallions  over  731  days  old) 
to  be  imported  into  the  United  States 
from  certain  countries  where  contagious 
equine  metritis  (CEM)  exists  if  specific 
requirements  to  prevent  their 
introducing  CEM  into  the  United  States 
are  met  and  the  mares  and  stallions  are 
consigned  to  approved  States  for  further 
inspection,  treatment,  and  testing. 

Mares  and  stallions  over  731  days  old 
must  be  consigned  to  States  that  have 
been  approved  by  the  Administrator  of 
the  Animal  and  Plant  Heahh  Inspection 
Service  (APHIS)  as  meeting  conditions 
necessary  to  ensure  that  the  mares  and 
stallions  are  free  of  CEM.  These 
conditions,  which  concern  inspection, 
treatment,  and  testing  of  the  mares  and 
stallions,  are  contained  in  §  92.304(a)(5) 
of  the  regulations  for  stallidns  and  in 
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§9|.304(a)(8)  for  mares.  New 
Hai  npshire  has  agreed  to  abide  by  the 
Sta  e  regulations  concerning  mares  and 
sta  lions  imported  from  countries  where 
CE  A  exists,  and  has  entered  into  a 
written  agreement  with  the 
Adtniniswator.  APHIS,  to  enforce  its 
Sta  e  laws  and  regulations  that  meet  the 
reqfuirements  of  §  92.304(a)(5)  and 
§  9fc.304(a){8)  of  the  regulations,  to 
coi  tool  CEM. 

'  his  direct  final  rule  will  add  New 
Ha  npshire  to  the  list  of  States  approved 
to  I  eceive  certain  mares 
(§<  2.304(a)(7)(ii))  and  stallions 
(§  (  2.304(a){4)(ii))  imported  into  the 
United  States  bom  countries  affected 
with  CEM. 

EflictiveDate 

'  Ve  are  publishing  this  rule  without  a 
pr  or  proposal  because  we  view  this 
ad  ion  as  noncontroversial  and 
an  icipate  no  adverse  public  conun«it. 
Tfa  IS  rule  will  be  effective,  as  published 
in  his  document.  60  days  after  the  date 
of  bublication  in  the  Federal  Register 
unless  we  receive  written  adverse 
commehts  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
da  r's  of  the  date  of  publication  of  this 
ru  e  in  the  Federal  Register. 

^.dverse  comments  are  comments  that 
su  >gest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
ch  mged. 

f  we  receive  written  adverse 
CO  nments  or  written  notice  of  intent  to 
su  imit  adverse  comments,  we  will 
pi  blish  a  notice  in  the  Federal  Register 
w  thdrawing  this  rule  before  the 
ef  active  date.  We  will  then  publish  a 
pi  iposed  rule  for  public  comment. 
Fc  llowing  the  close  of  that  comment 
pc  riod,  the  comments  will  be 
cc  nsidercd,  and  a  final  rule  addressing 
th  i  comments  will  be  published. 

i\s  discussed  above,  if  we  receive  no 
w  itten  adverse  comments  or  written 
n<  tice  of  intent  to  submit  adverse 
cc  mments  within  30  days  of  publication 
o  this  direct  final  rule,  this  direct  final 
n  le  will  become  effective  60  days 
fo  lowing  its  publication.  We  will 
pi  blish  a  notice  to  this  e^ect  in  the 
F(  deral  Register,  before  the  effiective 
di  te  of  this  direct  final  rule,  confirming 
til  at  it  is  effective  on  the  date  indicated 
ir  this  document. 

E  lecutive  Order  12866  and  Regulatory 
F  exibility  Act 

This  direct  final  rule  has  been 
re  viewed  under  Executive  Order  12866. 
F  )r  this  action,  the  Office  of 
N  anagement  and  Budget  has  waived  its 
n  view  process  required  by  Executive 
C  rder  12866. 


We  anticipate  that  fewer  than  20 
mares  and  stallions  over  731  days  old 
will  be  imported  into  the  State  of  New 
Hampshire  annually  &x)m  countries 
where  CEM  exists.  Approximately  200- 
300  mares  and  stallions  over  731  days 
old  from  countries  where  CEM  exists 
were  imported  into  approved  States  in 
fiscal  year  1993.  During  this  same 
period,  approximately  2.228  horses  of 
all  classes  were  imported  into  the 
United  States  from  countries  other  than 
Canada  and  Mexico  through  air  and 
ocean  ports;  approximately  20,585 
horses  were  imported  frt>m  Canada;  and. 
approximately  9.676  horses  were 
imported  frY>m  Mexico. 

Under  these  ciiuunstances.  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  imder 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule:  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock. 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  92  is 
amended  as  follows: 

PART  92-lMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  use.  102-105.  111.  114a.  134a,  134b, 
134c.  134d.  134f,  135. 136.  and  136a;  31 
U.S.C.  9701;  7  CFR  2.17.  2.51,  and  371.2(d). 

§92.304    [Amended) 

2.  Section  92.304  is  amended  as 
follows: 
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a.  Paragraph  (a)(4)(ii),  by  adding,  in 
alphabetical  order.  "The  State  of  New 
Hampshire". 

b.  Paragraph  (a)(7)(ii).  by  adding,  in 
alphabetical  order,  "The  State  of  New 
Hampshire". 

Done  in  Washington.  DC.  this  11th  day  of 
October  1994. 

Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Seivice. 

(PR  Doc.  94-25611  Filed  10-14-94;  8:45  am) 

BILUNO  CODE  3410-44-P 


9  CFR  Parts  92  and  94 
[Docket  No.  62-107-3] 
RIN  0579-AA62 

Llamas  and  Alpacas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACnOM:  Final  rule. 

SUMMARY:  We  are  removing  from  the 
regulations  certain  health  certification 
requirements  and  requirements 
concerning  quarantine  upon  arrival  in 
the  United  States  for  llamas  and  alpacas 
from  Chile  and  all  other  countries 
declared  free  of  foot-and-mouth  disease 
and  rinderpest  on  or  after  September  26. 
1990.  This  action  appears  warranted  to 
relieve  unnecessary  and  burdensome 
restrictions. 

EFFECTIVE  DATE:  November  16. 1994. 
FOB  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  David.  Senior  Staff 
Veterinarian.  Import-Export  Animals 
Staff.  National  Center  for  Import-Export. 
Veterinary  Services.  APHIS.  USDA. 
room  761,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
(301) 436-7511. 

SUPPLEMENTARY  INFORMATION: 

Background  ' 

The  regulations  in  9  CFR  part  92  and 
94  (referred  to  below  as  the  regulations) 
impose  restrictions  on  the  importation 
into  the  United  States  of  specified 
animals  and  animal  products  to  prevent 
the  introduction  of  various  livestock 
and  poultry  diseases  into  the  United 
States. 

The  regulations  in  §  92.435  set  forth 
health  certification  and  quarantine 
requirements  for  llamas  and  alpacas 
imported  into  the  United  States  fit)m 
Chile  and  any  other  country  where  foot- 
and-mouth  disease  (FMD)  or  rinderpest 
has  been  known  to  exist  and  that  was 
declared  free  of  those  diseases  on  or 
after  Seplember.28. 1990.  These 
countries — ^Austria,  Belgium.  Chile. 
France.  Germany.  Hungary,  The 


Netherlands,  Poland,  Republic  of  Korea, 
and  Spain— are  listed  in  §  94.1(d)(1). 
Section  92.435  includes  the 
requirements  that  llamas  and  alpacas 
from  countries  listed  in  §  94.1(d)(1) 
undergo  quarantine-upon-arrival  for  at 
least  40  days  at  the  high-security  Harry 
S  Truman  Animal  Import  Center 
(HSTAIC). 

On  August  5, 1993,  we  published  in 
the  Federal  Register  (58  FR  41643- 
41645.  Docket  No.  92-107-1)  a  proposal 
to  amend  the  regulations  by  removing 
§  92.435.  "Llamas  and  alpacas."  and  by 
deleting  §  94.1(d)  and  the  related  cro.ss- 
references  throughout  part  92. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  period  ending 
October  4. 1993.  In  response  to  a 
number  of  comments,  we  published  a 
notice  in  the  Federal  Register  on     " 
September  28. 1993  (58  FR  50527- 
50528.  Docket  No.  92-107-2)  extending 
the  comment  period  to  November  18, 
1993.  We  received  413  comments  by 
that  date.  They  were  from  llama 
breeders  and  associations,  veterinarians. 
State  departments  of  agriculture,  and 
members  of  Congress.  Of  these.  355 
comments  were  opposed  to  the 
proposed  rule,  and  58  supported  the 
proposed  rule.  All  of  the  comments 
received  in  opposition  to  the  proposal 
concerned  the  importation  of  llamas  and 
alpacas  from  Chile;  none  of  the 
comments  addressed  any  concern  with 
llamas  or  alpacas  imported  from  other 
countries  listed  in  §  94.1(d)(1)  of  the 
regulations.  We  considered  all  of  the 
comments  we  received.  They  are 
discussed  below  by  topic. 

One  of  the  most  common  concerns  of 
commenters  was  that  this  rule  would 
allow  the  indiscriminate  importation  of 
llamas  and  alpacas  from  Chile  without 
certification,  testing,  or  quarantine,  thus 
risking  exposure  of  U.S.  livestock  not 
only  to  FMD.  but  to  tuberculosis, 
brucellosis.  Johne's  disease,  bluetongue. 
vesicular  stomatitis,  and  other  viral  arid 
parasitic  diseases. 

As  stated  above,  under  §  92.435. 
llamas  and  alpacas  from  Chile  and  other 
countries  listed  in  §  94.1(d)(1)  have  been 
required  to  undergo  a  preembarkation 
quarantine,  testing  for  a  variety  of 
livestock  diseases,  and  postentry 
quarantine  in  the  United  States  at  the 
Harry  S  Truman  Animal  Import  Center 
(HSTAIC).  This  final  rule  removes 
§92.435  from  the  regulations. 

However,  the  absence  of  §  92.435  in 
the  regulations  does  not  mean  that 
llamas  and  alpacas  will  be  imported 
into  the  United  States  indiscriminately. 
Currently,  other  ruminants,  except 
ruminants  from  Canada  and  Mexico, 
undergo  a  60-day  isolation  period  in 
their  country  of  origin  prior  to  export. 


to  ensure  that  the  animals  are  free  of 
disease  and  are  not  exposed  to  disease 
within  those  60  days.  Llamas  and 
alpacas  imported  from  Chile  and  other 
countries  listed  in  §  94.1(d)(1)  will 
likewise  undergo  quarantine  in  the 
country  of  origin  for  60  days  prior  to 
export.  In  accordance  with  §  92.411, 
which  contains  the  requirements  for 
quarantine  of  ruminants  upon  their 
arrival  in  the  United  States,  the  llamas 
and  alpacas  will  be  quarantined  upoii 
arrival  at  the  port  of  entry.  Ports 
designated  for  the  importation  of 
ruminants  requiring  quarantine  upon 
arrival  are  listed  in  §92.403.  Paragraph 
(b)  of  §92.411  requires  that  quarantine 
of  llamas  and  alpacas  must  he  for  a 
minimum  of  15  days,  counting  from  the 
date  of  arrival  at  the  port  of  entry  in  the 
United  States.  Currently,  llamas  and 
alpacas  that  are  not  imported  through 
HSTAIC  are  quarantined  for  30  days 
upon  arrival  in  the  United  States. 
Llamas  and  alpacas  imported  from  Chile 
and  other  countries  listed  in  §  94.1(d)(1) 
will  also  undergo  the  same  30-day 
quarantine. 

APHIS  will  also  continue  to  test 
llamas  and  alpacas  imported  from 
countries  that  have  been  listed  in 
§  94.1(d)(1)  for  diseases  of  concern  and 
will  continue  to  require  treatment  for 
endo-  and  ecto-parasites. -Section  92.404 
of  the  regulations.  "Import  permits  for 
ruminants  and  for  ruminant  specimens 
for  diagnostic  purposes;  and  reservation 
fees  for  space  at  quarantine  facilities 
maintained  by  APHIS."  provides  that  in 
order  to  import  a  ruminant,  an  importer 
must  apply  for  and  obtain  an  APHIS 
import  permit  stating  certain 
information,  such  as  the  number  of 
ruminants  to  be  imported,  the  country 
of  origin,  individual  ruminant 
identification,  and  the  proposed  date  of 
arrival.  Section  92.404  further  provides 
that  "(a)dditional  information  may  be 
required  in  the  form  of  certificates 
concerning  specific  diseases  to  which 
the  ruminants  are  susceptible,  as  well  as 
vaccinations  or  other  precautionary 
treatments  to  which  the  ruminants  or 
ruminant  test  specimens  have  been 
subjected.  Notice  of  any  such 
requirement  will  be  given  to  the 
applicant  in  each  case." 

Accordingly,  APHIS  requires 
ruminants  that  are  to  be  imported  into 
the  United  States  to  be  tested  for  certain 
diseases,  according  to  the  specific 
disease  concerns  in  the  animals"  country 
of  origin.  Llamas  and  alpacas  imported 
from  countries  that  have  been  listed  in 
§  94.1(d)(1)  will  be  governed  by  this 
same  provision.  Documentation  of  test 
results  and  treatments  will  have  to  be 
included  on  a  certificate,  which  is 
required  to  accompany  the  llamas  and 
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alpacas  (see  §92.405,  "Certificate  for 
ruminants.").  APHIS  does  not  list  in  the 
regulations  all  the  tests  required  for 
importation  of  ruminants  because 
disease  concerns  vary  by  country  and 
species. 

In  short,  APHIS  is  committed  to 
preventing  the  introduction  of 
communicable  diseases  of  livestock  into 
the  United  States.  Given  the  FMD-free 
status  of  Chile  and  other  countries  that 
have  been  listed  in  §  94.1(d)(1),  we  have 
determined  that  post-entry  quarantine  at 
HSTAIC  for  llamas  and  alpacas  from 
these  countries  is  not  necessary. 
However,  under  the  regulations  in  part 
92,  subpart  D,  llamas  and  alpacas 
imported  from  Chile  and  other  countries 
that  have  been  listed  in  §  94.1(d)(1)  will 
continue  to  be  quarantined,  and  will  be 
tested  for  all  diseases  of  concern. 
Removing  §  92.435  from  the  regulations 
enables  importers  to  import  llamas  and 
alpacas  under  conditions  appropriate  to 
the  disease  status  of  the  animals' 
country  of  origin. 

Another  concern  of  commenters  was 
that  Chile  is  surrounded  by  countries 
where  FMD  exists.  Commenters 
contended  that  Chile  has  no  reliable 
veterinary  infra.<itructure  to  prevent  the 
illegal  movement  of  animals  into  the 
country,  and,  therefoi^,  passage  of  this 
rule  will  encourage  smu;>gling  of  llamas 
and  alpacas  from  neighboring  Bolivia 
and  Peru  (both  countries  in  which  FMD 
exists)  into  Chile,  for  subsequent 
importation  into  the  United  Stater;. 

We  believe  that  Chile  has 
demonstrated  its  ability  and  willingness 
to  prevent  such  smuggling.  In  1989.  a 
team  fh>m  APHIS  visited  Chile  to 
evaluate  its  veterinary  infrastructure, 
border  controls,  laboratory  capabilities, 
and  surveillance  and  reporting  system. 
Based  on  this  first-hand  observation,  the 
team  found  Chile's  veterinary  and 
animal  health  systems  to  be  sound.  As 
a  result,  APHIS  declared  Chile  free  from 
FMD  in  1990.  Chile's  FMD-free  status 
has  been  recognized  by  the  Office  of 
International  Epizootics  (OIE)  since 
1988,  as  well.  Chile  has  remained  FMD- 
free  for  over  7  years,  despite  the  fact  that 
neighboring  countries  continue  to 
experience  difficulties  with  controlling 
the  disease.  Chile  could  not  remain 
FMD  free  under  these  circumstances  if 
Chile  did  not  have  an  effective 
veterinary  infrastructure  and 
surveillance  system. 

While  no  country's  borders  are 
completely  impenetrable,  Chile  has" 
demonstrated  the  effectiveness  of  its 
program  to  control  the  movement  of 
animals  across  its  borders  with 
neighboring  Argentina,  Bolivia,  and 
Peru.  Surveillance  along  Chile's  borders 
is  a  cooperative  effort  between  Chile's 


na  ional  veterinary  service,  the  Federal 
pc  lice,  customs  officials,  and 
in  emational  police.  Chile  prohibits  the 
in  portation  of  FMD-susceptible  animals 
bt  m  countries  where  FMD  exists.  Any 
ammal  foimd  crossing  the  border  from 
Aijgentina,  Bolivia,  or  Peru  (all  countries 
in  jwhich  FMD  exists)  is  shot  and  buried 
on|-site.  In  addition  to  its  border  control 
sj^tem,  Chile  also  maintains  a  series  of 
infernal  checkpoints  along  its  roadways 
and  highways.  Recent  FNfi)  outbreaks  in 
Peru  and  Argentina  have  not  spilled 
ov  >r  into  Chile,  demonstrating  the 
su  :cess  of  Chile's  efforts  against 
in(  :ursion  of  FMD  from  its  neighbors. 

Some  commenters  suggested  that 
Q  ile  should  be  regionalized  and  llamas 
an  i  alpacas  should  be  imported  into  the 
United  States  only  from  areas  south  of 
the  Atacama  desert.  As  previously 
discussed  in  this  rulemaking  document, 
mi  ny  commenters  were  concerned  that 
it  s  difficult  to  control  the  movement  of 
11a  nas  and  alpacas  from  neighboring 
countries  across  Chile's  borders. 
Adcording  to  commenters.  the  Atacama 
defcert.  located  in  north-central  Chile 
anji  covering  most  of  the  Antofagasta 
region,  would  serve  as  a  natural  barrier 
thtough  which  movement  of  animals 
wduld  be  more  easily  controlled  than  on 
the  borders  shared  by  Chile,  Bolivia, 
anp  Peru. 

APHIS  will  take  no  action  based  on 
thk  comment  because  the  entire  country 
of  Chile  is  free  from  FMD  and,  therefore, 
w^  see  no  reason  to  establish 
regionalization  within  Chile.  Before 
recognizing  Chile's  FMD-free  status,  we 
obEerved  Chile's  internal  monitoring 
sy  Item  as  well  as  border  controls,  and 
foi  md  them  to  be  effective  in  preventing 
th(  ( introduction  of  FMD  from 
ne  ghboring  countries. 

^any  commenters  criticized  the" 
Al  HIS-funded  research  project  which 
wi  s  conducted  in  Argentina  and  which 
wi  s  cited  in  the  proposal  to  this  rule  as 
be  ng  part  of  the  basis  for  the  proposed 
ru  e  change.  Some  commenters  believe 
th^t  the  results  of  the  FMf)  study 
CO  iducted  in  Argentina  are  not 
CO  wincing  because  reliable  tests  for 
de  ecting  FMD  in  llamas  are  lacking.  We 
dii  agree  with  this  comment.  The 
se:  ological  tests  used  in  the  study  were 
thi  virus  infection  associated  antigen 
(V  AA)  test  and  the  virus  neutralization 
(V  ^)  test  These  tests,  which  are 
in'  emationally  recognized,  are  the  best 
tei  ts  available  for  detection  of  FMD 
an  ibodies  in  any  susceptible  animal 
sp  icies.  In  all  cases  where  experimental 
in  ection  of  llamas  or  alpacas  with  the 
FMD  virus  has  been  achieved,  we  have 
be  m  able  to  detect  the  antibody  using 
thi  se  tests. 


One  commenter  was  concerned  that 
the  Argentine  study  did  not  deal  with 
the  issue  of  silent  carriers.  An  FMD 
carrier  animal  is  an  apparently  healthy 
animal  that  has  recovered  fit)m  FMD 
infection  but  that  continues  to  carry  the 
FMD  virus  in  its  oesophageal- 
pharyngeal  (OP)  region  for  periods 
longer  than  28  days,  making  it  possible 
for  the  animal  to  potentially  spread  the 
disease  to  other  animals.  We  stated  in 
the  proposal  that  a  primary  reason  for 
retaining  the  HSTAIC  quarantine 
requirement  for  llamas  and  alpacas  from 
Chile  and  other  countries  listed  in 
§  94.1(d)(1)  had  been  our  concern  about 
the  possible  existence  of  a  carrier  state 
in  llamas  and  alpacas.  Therefore,  one  of 
the  purposes  of  the  study  in  Argentina 
was  to  determine  the  ability  of  Hamas 
and  alpacas,  whether  infected  by  or 
exposed  to  livestock  actively  shedding 
FMD  virus,  to  become  FMD  carriers. 
From  the  results  of  this  study,  it  was 
concluded  that  llamas  have  a  high 
degree  of  resistance  to  infection  with  the 
FMD  virus,  that  FMD  infected  llamas 
will  be  detected  using  the  VIAA  and  VN 
tests,  and  that,  unlike  cattle  and  some 
other  livestock,  infected  llamas  only 
carry  the  FMD  virus  for  a  short  time. 

One  commenter  stated  that  too  few 
llamas  were  infected  in  the  Argentine 
study  to  properly  evaluate  their  ability 
to  be  FKO)  carriers.  In  the  clinical  trial 
portion  of  the  study,  the  FMD  virus  was 
isolated  from  only  2  of  the  60  exposed 
llamas.  The  clinical  trial  was  designed 
to  evaluate  what  would  occur  in  field 
conditions.  Under  natural  conditions, 
an  animal  must  become  infected  by  way 
of  exposure  to  FMD  before  it  can  hie  a 
carrier.  To  artificially  generate  a  larger 
number  of  carriers  (by  way  of  injection) 
would  not  have  demonstrated  what  can 
be  expected  to  occur  under  natural 
conditions. 

Another  commenter  noted  that,  while 
all  llamas  examined  in  the  field  survey 
portion  of  the  Argentine  study  tested 
seronegative  to  FMD,  so  did  all  sheep 
tested  in  the  field  survey.  Since  sheep 
are  susceptible  to  FMD,  the  commenter 
feh  that  this  result  suggests  the  llamas 
on  the  farms  selected  for  the  study  may 
not  have  been  exposed  to  the  disease. 
Further,  the  commenter  states  that  all 
OP  samples  taken  fix>m  llamas  and  from 
a  few  selected  cattle  and  sheep  during 
the  field  survey  were  negative  to  FMD 
virus,  again  suggesting  that  the  llamas 
may  not  have  been  exposed  to  FMD 
virus. 

The  commenter's  observations  are 
valid.  However,  the  field  survey  was 
conducted  on  nine  farms.  Only  five  of 
these  farms  reported  having  had  an 
outbreak  of  FMD  in  the  previous  12-24 
months,  and  only  one  farm  reported 
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having  had  a  recent  outbreak  of  FMD. 
The  sheep  that  were  tested  were  from 
the  three  remaining  farms,  which  had 
no  reported  occurrence  of  FMD.  Farms 
with  documented  outbreaks  of  FMD 
either  did  not  have  sheep  or,  if  they  did, 
the  sheep  from  these  farms  were  not 
sampled.  Further,  although  the  OP 
samples  taken  from  a  few  selected  cattle 
were  negative  to  FMD.  the  FMD 
antibody  was  detected  in  the  cattle 
using  the  VIAA  and  the  VN  tests. 

A  few  commenters  cited  the  fact  that 
the  FMD  virus  is  species  adaptable  and 
claim  that  this  fact  is  not  accounted  for 
in  the  Argentine  study.  One  commenter 
stated  that,  if  the  study  had  used  a  virus 
that  was  specifically  adapted  to  llamas, 
more  llamas  would  have  become 
infected  in  the  study  and  more  llamas 
would  have  become  carriers.  We 
acknowledge  that  FMD  viruses  do  tend 
to  adapt  to  species.  However,  this 
tendency  has  not  manifested  itself  with 
llamas  and  alpacas — there  is  no 
evidence  that  a  llama/alpaca-adapted 
FMD  virus  exists.  The  use  of  an 
artificially  created  llama/alpaca-adapted 
FMD  virus  would  not  reflect  actual 
conditions  to  which  llamas  and  alpacas 
are  exposed  in  the  field. 

Some  commenters  referred  to  a  study 
done  on  Plum  Island  concerning  FMD 
in  llamas,  claiming  that  the  study  had 
results  which  conflict  with  those  of  the 
Argentine  study.  The  study  referred  to 
by  commenters  was  published  in  1990 
by  Lubroth,  et  al.,  and  was  conducted  in 
1987  at  the  Foreign  Animal  Disease 
Diagnostic  Laboratory  (FADDL)  on  Plum 
Island.  None  of  the  results  of  the  FADDL 
study  conflict  with  the  Argentine  study. 
In  particular,  the  FADDL  study 
concluded  that  llamas  have  a  high 
degree  of  resistance  to  FMD  virus. 
Further,  researchers  in  the  FADDL  study 
were  unable  to  isolate  the  FMD  virus  in 
infected  llamas  beyond  either  the  first 
week  after  inoculation  or  the  first  week 
after  exposure  to  an  inoculated  animal. 
These  results  are  consistent  with  the 
findings  from  the  Argentine  study. 

One  commenter  also  referred  to  an 
unpublished  study  on  FMD  in  llamas 
which  the  commenter  claims  came  to 
different  conclusions  than  the  Argentine 
study.  The  study  to  which  this 
commenter  refers  was  conducted  by  the 
Agricultural  Research  Service,  U.S. 
Department  of  Agriculture, 
simultaneously  with  the  FADDL  study, 
also  on  Plum  Island.  The  results  of  this 
study  were  never  published  because 
they  were  very  similar  to  those  of  the 
FADDL  study  and  because  the  FADDL 
study  was  more  comprehensive.  This 
study  also  had  no  results  which  conflict 
with  the  Argentine  study. 


Another  commenter  stated  that  the 
Argentine  study  should  not  ser\'e  as  the 
basis  for  our  rulemaking  because  it  was 
not  peer  reviewed  and  was  conducted  in 
Argentina  with  minimal  USDA-APHIS 
involvement.  The  study  in  Argentina 
was.  in  fact,  planned  and  conducted  as 
a  cooperative  effort  between  APHIS  and 
the  National  Institute  of  Agricultural 
Technology  in  Argentina.  Although  the 
study  has  not  been  peer  reviewed,  the 
results  of  the  study  were  presented  at 
the  1993  annual  conference  of  the 
United  States  Animal  Health 
Association  (USAHA),  and  a  report  of 
the  study  appears  in  the  1993  USAHA 
Proceedings. 

Some  commenters  stated  that  APHIS 
should  not  permit  increased  numbers  of 
llamas  or  alpacas  to  be  imported  from 
Chile  because  llama  owners  visiting 
Chile  have  reported  a  high  incidence  of 
genetic  defects  and  a  very  limited 
supply  of  quality  llamas  available  in 
Chile.  However,  the  regulations  in  9 
CFR  parts  92  and  94  are  established 
pursuant  to  animal  quarantine  and 
related  laws  that  generally  provide 
authority  to  take  action  to  prevent  the 
introduction  or  dissemination  of  certain 
diseases.  These  laws  do  not  provide 
authority  to  establish  regulations  based 
merely  on  factors  related  to  genetics. 

One  commenter  stated  that  a  limited 
supply  of  quality  llamas  in  Chile  would 
mean  that  most  llamas  imported  from 
Chile  would  probably  be  llamas  that  had 
previously  been  smuggled  from  Bolivia 
into  Chile.  New  Zealand's  experience 
importing  Chilean  llamas  and  alpacas 
contradicts  this  conclusion.  New 
Zealand  has  imported  more  than  2,000 
llamas  and  alpacas  from  Chile  since 
1988.  There  is  no  evidence  that  the 
movement  of  llamas  and  alpacas  to  New 
Zealand  has  encouraged  the  smuggling 
of  llamas  and  alpacas  from  neighboring 
countries  into  Chile  for  exportation  to 
New  Zealand,  and  New  Zealand  has 
reported  no  problems  with  the  quality  of 
Chilean  llamas  or  alpacas.  This 
experience,  combined  with  our 
determination  that  Chile's  border 
control  and  surveillance  has  been 
adequate  to  prevent  smuggling  from 
neighboring  countries,  leads  us  to 
conclude  that  the  commenter's  concerns 
are  unfounded. 

Some  commenters  said  that  this  rule 
should  be  considered  a  "major  rule" 
(having  an  impact  of  more  than  $100 
million  annually),  and  stated  that  an 
initial  regulatory  flexibility  analysis 
should  be  prepared  because  they  believe 
the  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Several 
commenters  offered  scenarios  resulting 
from  this  rule  which  would  cause 


significant  economic  impact  on  llama 
breeders,  most  of  which  are  small 
entities.  For  example,  one  commenter 
offered  that,  if  there  are  75,000  llamas 
currently  in  the  United  States,  the  rule 
crosses  the  impact  threshold  if  the  value 
of  each  llama  is  diminished  on  average 
by  only  $1,333.  According  to  the 
commenter,  adoption  of  this  rule,  with 
its  prospect  of  unlimited  importations  of 
llamas  and  alpacas,  could  easily  cause 
a  drop  in  llama  prices  equivalent  to  an 
average  of  $1,333  per  head. 

The  perception  that  this  rule  will  lead 
to  unlimited  imports  with  a  resulting 
decline  in  llama  and  alpaca  values  is 
not  supported  by  our  current 
information.  As  previously  discussed  in 
this  rulemaking  document,  llamas  and 
alpacas  from  Chile  will  undergo  a 
quarantine  of  at  least  30  days  at  an 
APHIS  quarantine  facility  at  a  port 
listed  in  §  92.403.  While  allowing  these 
animals  to  enter  though  a  facility  other 
than  HSTAIC  could  allow  greater 
numbers  of  llama  and  alpaca  imports 
from  Chile,  this  rule  will  not  permit 
unlimited  imports.  Currently,  the  only 
animal  import  center  that  would  be  able 
to  accommodate  more  than  a  few  llamas 
and  alpacas  at  a  time  is  the  New  York 
Animal  Import  Center  (NYAIC)  in 
Newburgh,  New  York.  Realistically. 
NYAIC  could  handle  at  most  1,200 
llamas  and  alpacas  per  year.  Keeping  in 
mind  that  there  are  already  over  70.000 
llamas  in  the  United  States,  we  do  not 
believe  that  the  addition  of  1,200  llamas 
per  year  would  cause  such  a  rapid 
decline  in  U.S.  llama  and  alpaca  prices 
as  to  have  a  significant  adverse  effect  on 
the  U.S.  market. 

Our  research  shows  that  import 
demands  favor  and  will  continue  to 
favor  high-quality  llamas  and  alpacas.. 
The  U.S.  llama  and  alpaca  market  has 
been  in  decline  since  about  1989.  The 
market  volatility  exhibited  by  the  U.S. 
llama  industry,  including 
extraordinarily  high  prices  as  well  as 
dramatic  price  declines,  is  characteristic 
of  a  new  and  growing  industr>'. 
However,  the  1993  auction  year  i<iw 
solid  prices  and  some  very  strong  sales. 
In  the  Spring  Celebration  Sale,  which 
was  reported  to  have  the  highest 
averages  for  any  consignment  sale,  the 
females  averaged  $9,185  and  the  males 
averaged  $6,485.*  Also,  it  was  reported 
that,  at  a  1993  auction  of  llamas  from 
Peru,  the  highest  quality  llamas  were 
sold  within  60  seconds.  These  reports, 
and  others,  indicate  the  growing  ability 
of  U.S.  llama  breeders  to  discern 
between  superior  and  inferior  animals. 
They  also  indicate  the  increase  in 
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market  maturity  and  greater  selectivity 
on  the  part  of  breeders,  resulting  in 
firmer  price  levels.  In  short,  according 
to  market  reports,  prices  seem  to  be 
stabilizing  of  their  ovi'n  accord.  We 
expect  that  the  long-term  impact  of 
importing  more  foreign  breeding  stot  k. 
which  will  increase  selection  and 
improve  the  domestic  herd,  will  help 
stabilize  and  ultimately  enhance  llama 
and  alpaca  prices — not  depress  them. 

One  commenter  noted  inat  the 
proposal's  regulatory  flexibility  analysis 
appears  to  relate  solely  to  llamas,  but 
that  llama  and  alpaca  statistics  on 
number  of  animals,  breeders,  prices,  and 
imports  are  very  different.  Our  research 
indicates  that  the  U.S.  alpaca  industry  is 
in  much  the  same  position  as  the  U.S. 
llama  industry  was  in  several  years 
ago — a  new  and  growing  industry.  The 
U.S.  alpaca  herd  is  considerably  smaller 
than  the  U.S.  llama  herd,  and  alpacas 
command  higher  prices  than  llamas. 
However,  we  do  not  believe  the  impact 
of  this  rule  on  the  U.S.  alpaca  industry 
will  differ  significantly  from  the  impact 
on  the  U.S.  llama  industry  for  the 
reasons  previously  discussed  in  this 
rulemaking  document.  Most  alpaca 
owners  will  be  purchasing  additional 
alpacas  for  breeding  purposes,  and  the 
availability  of  high  quality  imported 
alpacas  will  beneflt  the  industry  ty 
improving  the  domestic  herd. 

One  commenter  asked  for  a  restriction 
which  would  limit  the  number  of  llamas 
and  alpacas  imported  from  Chile  each     ^ 
year  to  100  animals  per  importation  and 
only  two  importations  per  year.  The 
commenter  suggested  that  this 
restriction  be  in  effect  for  5  years,  after 
which  time  the  economic  stabili'y  of  the 
U.S.  IJama  industry <:ould  be 
reevaluated  to  determine  if  the  market 
can  handle  an  influx  of  Chilean  llamas. 

As  stated  previously  in  this 
rulemaking  document,  we  do  not  expect 
this  rule  to  result  in  importations  of 
llamas  and  alpacas  from  Chile  on  a  scale 
that  would  flood  the  U.S.  market. 
Although  we  consider  the  economic 
impact  of  our  regulations  in  accordance 
with  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  we  do  not 
have  statutory  authority  to  e.stablish 
regulations  for  the  purpose  of  stabilizing 
the  U.S.  market  for  llamas  and  alpacas. 

A  few  commenters  disputed  APHIS' 
assertion  that  the  regulations  concerning 
use  of  HSTAIC  are  excessively 
burdensome.  Among  the  requirements 
for  importing  animals  through  HSTAIC 
(found  in  §§  92.430  and  92.522),  an 
importer  must  partici{)ate  in  a  lottery  to 
allocate  space  in  the  facility  for  each 
calendar  year.  In  the  past,  we  have 
received  approximately  230 
applications  to  use  HSTAIC  during  a 
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articular  calendar  year.  Of  the  total 
umber  of  applicants,  only  two  or  three 
I  lay  actually  be  able  to  use  HSTAIC  in 
given  year.  Further,  use  of  HSTAIC  is 
xpensive — it  generally  costs  $1,092  per 
ead  for  an  importation  of  llamas  or 
Ipacas  through  HSTAIC.  As  cited  in  the 
roposed  rule,  importers  will  save 
i  pproximately  $700  per  head  by 
s  lipping  llamas  and  alpacas  though  a 
\  I.S.  animal  import  center  other  than 
1  iSTAIC. 
The  requirements  for  use  of  HSTAIC 

<  re  not  excessively  burdensome  when 
«  isease  concerns  warrant  the  high 

!  jcurity  quarantine  offered  there. 
1  lowever,  giVen  the  FMI>-free  status  of 
(  hile  and  the  other  countries  listed  in 
{  94.1(d)(1),  and  given  the  findings  of 
t  ie  Argentine  study  on  FMD  in  llamas 
i  nd  alpacas,  the  requirements  are  in 
t  xcess  of  those  that  are  necessary  to 
[  revent  the  introduction  of 

<  ommunicable  diseases  of  livesIo<:k  into 
t  le  United  States. 

One  commenter  cited  a  recent 
I  Jvision  of  the  rules  regarding  the  use  of 
]  STAIC,  and  suggested  that  these 
I  jvisions  may  ameliorate  any  perceived 
I  )gistical  difficulty.  The  revision  cited 
1  ras  published  in  the  Federal  Register 
i  s  a  final  rule  on  March  1,  1994  (."ig  FR 

<  617-622,  Docket  No.  91-65-2),  with  an 
( ffective  date  of  August  31, 1994.  The 

i  nal  rule  amended  the  regulations  (1) 
'  b  require  a  $32,000  deposit  for  each 
1 3ttery  application;  (2)  by  changing  the 
a  pplication  and  lottery  dates;  (3)  by 
I  squiring  lottery  winners  to  pay  the 
( osts  of  maintaining  HSTAIC  for  certain 
{  eriods  when  it  is  reserved  for  the 
1  )ttery  winner  and  not  available  to  other 
i  nporters;  (4)  to  state  that  APHIS  will 
r  ot  accept  applications  for  the  lottery 
I  om  persons  with  outstanding  debts  to 
i  iPHIS;  and  (5)  to  discontinue  the 
I  ractice  of  "tiering"  the  lottery  that 
I  reviously  gave  certain  animals  priority 
t )  use  HSTAIC.  These  changes  were 
Promulgated  to  discourage  frivolous 
i  pplications,  to  help  ensure  that  there  is 
a  dequate  time  to  assemble  necessary 
i  iformation  prior  to  each  lottery,  and  to 
I  linimize  financial  losses  incurred  by 
i  lPHIS.  However,  the  basic  conditions 
1  )r  the  use  of  HSTAIC  remain 
I  nchanged — importers  must  apply  for 
s  jace  in  HSTAIC,  space  is  very  limited, 
(  nly  a  small  percentage  of  applicants 
a  re  granted  use  of  the  facilities,  and  use 

<  f  HSTAIC  is  expensive.  In  contrast, 

<  ther  U.S.  animal  import  centers  such  as 
I  lYAIC  can  handle  multiple 

i  nportations  at  one  time,  do  not  require 
i  nporters  to  go  through  a  lottery  in 
( rder  to  reserve  space,  and  are  not  as 
t  xpensive  as  HSTAIC. 

One  commenter  suggested  that 
I  }gulations  concerning  the  importation 


of  llamas  and  alpacas  should  be  placed 
in  a  separate  subpart  in  9  CFR  part  92. 
so  that  llamas  and  alpacas  could  be 
regulated  separately  from  other 
ruminants.  We  have  made  no  changes 
based  on  this  comment.  All  resean.h 
conducted  by  APHIS  or  reviewed  by 
APHIS  indicates  that,  at  this  time,  then- 
is  no  reason  to  regulate  llamas  and 
alpacas  separately  from  other 
ruminants. 

Another  commenter  said  that  APHIS 
should  have  conducted  a  quantitative 
risk  assessment  in  deciding  whether  to 
remove  the  requirement  for  quarantine 
at  HSTAIC.  The  commenter  also 
requested  that  APHIS  promulgate  the 
risk  assessment  criteria  it  plans  to 
follow  so  that  interested  parties  would 
have  an  opportunity  to  supply  relevant 
information  to  APHIS  for  consideration. 
A  risk  assessment  was  prepared  for  this 
rule.  It  focuses  on  the  risk  of  FMD  being 
introduced  into  the  United  States  by 
llamas  or  alpacas  imported  from  Chile 
under  this  rule.  The  risk  assessment 
indicates  that  there  is  a  negligible  risk 
of  FMD  being  introduced  into  the 
United  States  under  this  rule. 

One  commenter  determined  that 
under  the  National  Environmental 
Policy  Act  (NEPA)  an  environmental 
impact  statement  should  be  prepared  for 
this  rule.  In  response  to  this  comment, 
APHIS  has  prepared  an  environmental 
assessment,  which  resulted  in  a  finding 
of  no  significant  impact  concerning  the 
provisions  of  this  rule  change. 
Specifically,  the  finding  of  no 
significant  impact  concluded  that 
"(ijmplementation  of  the  proposed 
action  should  not  increase  the 
likelihood  of  introduction  of  FMD  into 
the  United  States  or  have  any  significant 
impact  on  human  health  and  safety  or 
the  health  of  domestic  animals  or 
wildlife." 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  This  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Current  regulations  require  llamas 
and  alpacas  from  Austria,  Belgium, 
Chile,  France,  Germany,  Hungary,  The 
Netherlands,  Poland,  Republic  of  Korea, 
and  Spain  to  enter  the  United  States 
through  HSTAIC,  where  they  must 
remain  quarantined  for  at  least  40  days. 


Costs  depend  on  the  size  of  the 
shipment,  but  are  generally  $1,092  per 
head.  Competition  for  the  quarantine 
space  at  HSTAIC  is  intense.  Import 
requests  are  awarded  on  a  lottery  basis. 
Since  1990,  when  this  lottery  system 
became  effective,  three  importations  of 
llamas  and  alpacas  have  occurred. 

The  greater  ease  of  importing  could 
attract  persons  into  the  business  of 
importing  llamas  and  alpacas  from  Chile 
into  the  United  States.  (We  are  not 
aware  of  any  llamas  and  alpacas  in  other 
countries  declared  frw  from  FMD  on  or 
after  September  28, 1990,  that  are 
available  for  export.)  Based  on  past 
requests  for  the  use  of  HSTAIC,  imports 
could  reach  900  llamas  and  alpacas  per 
year,  although  we  consider  half  that 
number  more  realistic.  This  rule  will 
save  importers  of  Chilean  llamas  and 
alpacas  at  least  $592,488  for  a  shipment 
of  900  animals  and  $296,244  for  a 
shipment  of  450.  For  purposes  of  this 
analysis,  savings  are  calculated  using 
shipments  of  450  animals  because 
HSTAIC  can  accommodate  no  more 
than  450  llamas  and  alpacas  per 
shipment.  The  rule  will  be  beneficial  to 
importers  of  Chilean  llama  and  alpacas, 
who  will  save  approximately  $700  per 
llama  or  alpaca  imported  through  an 
animal  import  center  other  than 
HSTAIC.  "The  decreases  in  price  and 
quarantine  time,  along  with  greater 
access  to  quarantine  facilities,  will 
remove  some  barriers  to  entry  into  the 
import  market.  We  estimate  between  15 
and  20  importers,  all  small  entities, 
could  be  affected  by  this  rule. 

The  potential  effect  on  breeders  of 
llamas  and  alpacas  in  the  United  States 
depends  on  the  demand  elasticity  of  the 
market.  Independent  of  this  rulemaking, 
the  domestic  price  for  llamas  and 
alpacas  has  been  decreasing  during  the 
past  few  years,  and  we  expect  prices  to 
continue  to  fall.  Current  market  values 
for  females  range  from  $5,000  to  $8,000. 
but  have  gone  as  low  as  $2,000.  These 
prices  are  down  from  the  1989  values  of 
$7,500  to  $10,000.  Prices  for  males  used 
as  pets  or  pack  animals  have  remained 
relatively  steady  at  $500  to  $1,500. 
Prices  for  stud-quality  males  were  not 
available.  Current  figures  are  not 
available,  but  in  1989  approximately  99 
percent  of  the  llama  and  alpaca  breeders 
in  the  United  States  were  believed  to  be 
small  entities.  With  prices  decreasing 
and  llama  and  alpaca  births  rising 
annually  in  the  United  States  as  a  result 
of  forces  unrelated  to  the  regulatory 
changes  made  in  this  document,  we  do 
not  expect  our  rule  to  significantly  affect 
a  substantial  number  of  breeders. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 


determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Refonn.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects 

9  CFR  Part  92 

Animal  diseases.  Imports.  Livestock. 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  parts  92  and  94 
are  amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622: 19  U.S.C.  1306; 
21  U.S.C  102-105.  111.  114a.  134a.  134b. 
134c.  134d.  134f,  135, 136,  and  136a:  31 
U.S.C  9701;  7  CFR  2.17,  2.51.  and  371.2(d). 

$92,405    [Amended] 

2.  In  §92.405.  paragraph  (a),  the 
phrase  ",  and  92.435  of  this  part"  is 
removed. 

$92,411    [Amended] 

3.  In  §92.411,  paragraph  (b)(1).  the 
first  sentence,  the  phrase  "other  than 
llamas  and  alpacas  frt)m  countries  listed 
in  §  94.1(d)  of  this  chapter,  and"  is 
removed. 

4.  In  paragraph  (b)(2)  Of  §92.411.  the 
last  sentence  is  removed. 

$92,435    [Amended] 
5  Section  92.435  is  removed. 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

6.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  ISOee.  161. 162. 
and  450: 19  U.S.C.  1306;  21  U.S.C  111.  n4a, 
134a.  134b.  134c.  134f.  136.  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331, 4332;  7  CFR 
2.17.  2.51.  and  371.2(d). 

§94.1    [Amended] 

7.  In  §  94.1,  paragraph  (d)  is  removed. 

Done  in  Washington,  DC.  this  11th  day  of 
October  1994. 

Lonnie  J.  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Sen'ice. 
(FR  Doc.  94-25612  Filed  10-14-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  94-AQL-21] 

Establishment  of  Class  E  Airspace; 
Muskegon,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Muskegon  County  Airport. 
Muskegon,  MI.  Presently,  this  area  is 
designated  as  Class  D  airspace  when  the 
associated  air  traffic  control  tower  is 
operational.  However,  controlled 
airspace  to  the  surface  is  needed  w  hen 
the  control  tower  located  at  this  airport 
is  closed.  The  intended  affect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  instrument  flight  rule  (IFR) 
operations  when  the  control  tower  is 
closed. 

EFFECTIVE  DATE:  0901  UTC,  December  8. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angeline  Perri.  Air  TrafficDivision. 
System  Management  Branch.  AGL-530. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (708)  294-7571. 

SUPPLEMENTARY  INFORMATION: 

History 

On  July  12. 1994.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 


Regulations  (14  CFR  part  71)  to  establish 
Qass  E  airspace  at  Muskegon  County 
Airport.  Muskegon.  MI  (59  FR  35492). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  as  surface  areas  for  airports 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.96  dated  July  18, 1994,  and 
effective  September  16, 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  do<.ument  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Muskegon  County 
Airport.  Muskegon,  Ml.  Currentiy.^he 
airspace  is  designated  as  Class  D  when 
the  associated  air  traffic  control  tower  is 
in  operation.  However,  controlled 
airspace  to  the  surface  is  needed  when 
the  control  tower  located  at  this  airport 
is  dosed.  The  intended  affect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  WR  operations  when  the 
control  tower  is  closed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"signiGcant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatoiy  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafBc  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  1 4  CFR 
part  71  continues  to  read  as  follows: 
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i  LUilMrily!  49  U.S.C  app.  1348(a),  1354(a), 
15  0;B.0. 10854,  24  FR  9565,  3  CFR  1959- 
19(  >3  Comp.,  p.  389: 49  U.S.C  106(g);  14  CFR 
11,59. 

§71.1    [Amended] 

; :.  The  incoiporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation. 
Ac  ministration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994,  and  effective 
September  16, 1994,  is  amended  as 
fol  ows: 

Pw  agraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport. 

•         •         •         • 

A(^  Nfl  E2  Muskegon,  MI  (New) 
Miiskegon  County  Airport,  Ml 

(  at.  43''10'10"  N.,  long.  86M4'18 "  W.) 

\  /ithin  a  4.2-mile  radius  of  Muskegon 
Coi  ixity  Airport.  This  Class  E  airspace  area  is 
off(  ctive  during  the  specific  dates  and  times 
esti  iblished  In  advance  by  a  Notice  to 
Ail  men.  The  effective  dates  and  times  will 
the  -eafter,  be  continuously  published  in  the 
Ail  jort/Facility  Directory. 
•        ••••. 

I  sued  in  E)es  Plaines,  Illinois  on 
So|  tember  30, 1994. 
R^  ;er  WaU, 

Ma  lager.  Air  Traffic  Division. 
IFF  Doc.  94-25561  Filed  10-14-94;  8:45  ami 
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14  CFR  Part  71 

[Al  space  Docket  No.  93-AEA-l] 

AH  oration  of  Jet  Route  J-223  and 
Es  ablishment  of  Jet  Route  J-132;  NY 

AG  :NCY:  Federal  Aviation 
A(  ministration  (FAA),  DOT. 
AC  ion:  Final  rule. 


SU  IMARY:  This  action  alters  Jet  Route  J- 
22  I  and  establishes  Jet  Route  J-132 
loc  ated  in  New  Jersey  and  New  York. 
Th  IS  action  deletes  a  section  of  Jet  Route 
]~i  23  from  the  intersection  of  LaGuardia' 
(L(  rA)  Very  High  Frequency 
Or  midirectional  Range/Distance 
M«  asuring  Equipment  (VOR/DME)  310'" 
Tr  re  (T)  322«  Magnetic  (M)  radial  and 
th(  Elmira  (ELM)  VOR/DME  11  ^(T) 
11  >°(M)  radial  to  the  Elmira  VOR/DME. 
In  iddition.  a  new  jet  route.  1-132,  will 
he  jstablished  from  the  Elmira  VOR/ 
DN  [E  to  the  Huguenot  Very  High 
Fn  quency  Omnidirectional  Range/ 
Ta  :tical  Air  Navigation  (VORTAC). 
Alering)-223  and  estabUshing  J-132   . 
wi  1  enhance  the  flow  of  air  trafflc  and 
sir  iplify  routing  in  the  vicinity  of 
Ell  lira,  NY. 

EFI  ECnVE  DATE:  0901  UTC,  December  8, 
19  14. 

FO  I  FURTHER  INFORMATION  CONTACT: 
Pal  ricia  P.  Crawford,  Airspace  and 


Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  I^ocedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPtEMENTARV  MFORIMATtON! 

History 

On  October  26, 1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  delete  a  segment  of  Jet  Route 
J-223  and  to  establish  Jet  Route  J-132 
from  Elmira  VOR/DME  to  Huguenot 
VORTAC  (58  FR  57571). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Jet  routes 
are  published  in  paragraph  2004  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  Jet 
Route  J-223  by  deleting  a  section  of  that 
jet  route  from  the  intersection  of 
LaGuardia  VOR/DME  310'  radial  and 
the  Elmira  VOR/DME  110"  radial  to  the 
Elmira  VOR/DME.  In  addition,  this  rule 
establishes  a  new  jet  route,  J-132,  from 
the  intersection  of  Elmira  VOR/DME 
110'  radial  and  the  Huguenot  VORTAC 
291»  radial  to  the  Huguenot  VORTAC 
This  action  is  necessary  to  simplify 
routing  and  expedite  the  flow  of  air 
traffic. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafflc  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71,  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§  71.1    lAmended} 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.93,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  etfective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  2004 — Jet  Routes 

•  *         •         •         • 

1-223  [Revised] 
From  LaGuardia,  NY.  to  INT  l^aGuardia 
310"  and  Elmira.  NY,  110°  radials. 

*  •         *         •         • 

1-132  pVew] 
From  Elmira.  NY,  to  Huguenot.  NY. 

»         •         *         •         * 

Issued  in  Washington,  DC.  on  October  3. 
1994. 

Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

IFR  Doc  94-25567  Filed  10-14-94;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  27921;  AmdL  No.  1625] 

Standard  Instrument  Approach 
Procedures;  Mlsceilaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAI*s)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 


safe  and  efficient  use  of  the  navigable 

airspace  and  to  promote  safe  flight 

operations  under  instrument  flight  rules 

at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 

is  specified  in  the  amendatory 

provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Iiidependence  Avenue,  SVV.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  iSIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FtiRTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Fed.;ral  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
anjendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NQTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
^  for  examination  or  purchase  as  stated 
above. 


The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SL\Ps.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
jiumber. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SL\Ps.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOT/lMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  pubUshed 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  require  making  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary',  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 
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Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


Li  (t  of  Subjects  in  14  CFR  Part  97 

\ir  Traffic  Control,  Airports. 
Ni  vigation  (air). 

ssued  in  Washington,  DC  on  September 
23  1994. 

Tl  omas  C  Accardi, 

Di  ■ector.  Flight  Standards  Service. 

A(  option  of  the  Amendment 

\ccordingly,  pursuant  to  the 
au  thority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
pa  rt  97)  is  amended  by  establishing, 
an  lending,  suspending,  or  revoking 
St  indard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


lEttective  Octobar  14, 1994| 


FDCdate 

8/25/94 

8/25/94 

8/26/94 

8/31/94 

8A31/94 

8/31/94 

8/31/94 

8/31/94 

9«/94 

919/94 

9/14/94 

9/14/94  ..„. 

9/15/94 

S/19/94 


State 


NE 
NE 
NE 
AK 
FL 
LA 
Wl 
W( 
AK 
AK 
LA 
Wl 
OH 
MA 


City 

Norfolk ....; 

NoridK 

Norfolk 

Galena  ... 

Miami  

Many  

Menill 

Merrill  

Kodiak 

Kodiak 

Alexandria 

Land  O'Lakes 

Cadiz , 

Worcester 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  jiart  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23. 97.25. 97.27, 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §97,23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§97.33  RNAV  SL\Ps;  and  §97.35 
COPTER  SL\Ps.  identified  as  follows: 


Airport 


Norfolk  Karl  Stefan  Memorial 
NorfolkTKarl  Stefan  Memorial 
Norfolk/Karl  Stefan  Menrxwial 

Galena 

Opa  Lflcka 

Hart 

Merrill  Muni  _ 

Merrill  Muni  . _..„„,._ 

Kodiak  

Kodiakl 

Alexaneria  IntI  . 

Kings  Land  O'Lakes 

Harrisoh  County > 

Worces  ter  Muni 


(FR  Doc.  94-25562  Filed  10-14-94;  8:45  ami 
BILLMG  COOC  4t10-19-«l 

14  CFR  Part97 

[Docket  No.  27920;  Amdt  No.  162^ 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 


FDCNo. 


FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 


4/4843 
4/4845 
4/5332 
4/4964 
4/4973 
4/4959 
4/4965 
4/4966 
4/5212 
4/5213 
4/5288 
4/5293 
4/5329 
4/5358 


SIAP 


VOR  or  GPS  rwy  13,  AMDT  6. 

VOR  or  GPS  rwy  31,  AMDT  6. 

VOR  or  GPS  rwy  19,  AMDT  6. 

VOR  n*y  25,  AMDT  9C. 

ILS  nfwy  9L.  AMDT  2. 

NDB  tvty  12.  AMDT  4. 

NDB  nvy  16,  AMDT  6. 

NDB  or  GPS  nr/  7,  AMDT  2. 

NDB  rwy  25,  AMDT  2. 

VOR  or  TACAN  or  GPS  nwy  25,  AMDT  4. 

VOR  or  GPS  nwy  14  orig. 

NDB  or  GPS  my  14,  AMDT  8. 

VOR-A  orig. 

NDB  or  GPS  rwy  11,  AMDT  19. 


us  i  of  the  navigable  airspace  and  to 
pr  )mote  safe  flight  operations  under 
in  trument  flight  rules  at  the  affected 
ail  ports. 

d)  lis:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
pr  )visions. 

ncorporation  by  reference-approved 
bji  the  Director  of  the  Federal  Register 
or  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
intorporated  by  reference  in  the 
an  endment  is  as  follows: 

Ffl  r  Examination — 

I.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
W  ishington,  DC  20591;      - 

'..  The  FAA  Regional  Office  of  the 
re  ion  in  which  the  affected  airport  is 
lo  ated;  or 

I.  The  Flight  Inspection  Area  Office 
w  lich  originated  the  SIAP. 


For  Purchase — 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SL\Ps,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATTON  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SL\P  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  826(>-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impracticable.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
Nadonal  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnet^ssary,  impracticable,  and 
contrary  to  the  pubHc  interest  and. 


where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Ts  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated- 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  ctf  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC  on  September 
23. 1994. 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Senice. 

Adoption  of  (he  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  estabUshing.     . 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procediu^s,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STA?«)ARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(al. 
1421  and  1510;  49  U.S.C.  106(g];  and  14  CFR 
n. 49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97.27,  97.29, 97.31,  97.33. 
97.35    [Amended] 

By  amending:  97.23  VOR.  VOR/DME. 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  §97.25  LOC.  LOC/DME.  LDA, 
LDA/DME,  SDF,  SDF/DME;  §  97.27 
NDB,  NDB/DME;  §  97.29  ILS,  ILS/DME. 
ISMLS,  MLS.  MLS/DME.  MLS/RNAV; 
§  97.31  RADAR  SL\Ps:  §  97.33  RNAV 
SL\Ps;  and  §97.35  COPTER  SL\Ps. 
identified  as  follows: 

Effective  December  8,  1994 

Carroll,  L\,  Arthur  N.  Neu.  NDB  RWY 

31,  Amdt  6 
Lincoln  Park.  NJ.  Lincoln  Park.  NDB 

RWY  1.  Amdt  2 


Reedsville,  PA,  Mifflin  County,  LOC 

RWY  6,  Amdt  7 
Springfield,  VT,  Hartness  State 

(Springfield),  NDB  OR  GPS-A,  Amdt 

5 
Springfield,  VT,  Hartness  State 

(Springfield).  LOC-A,  Amdt  4 
Springfield.  VT.  Hartness  State 

(Springfield),  LOC/DME  RWY  5. 

Amdt  3 

Effective  November  10.  1994 

Seymour,  IN.  Freeman  Muni.  LOC  RWY 

5,  Amdt  3 
Seymour.  IN,  Freeman  Muni.  NDB  RWY 

5,  Amdt  3 
Wichita,  KS,  Colonel  James  Jabara. 

VOR-A,  Amdt  2 
Eunice,  LA,  Eunice.  VOR/DME-A. 

Amdt  2 

Lakewood,  NJ,  Lake  wood.  VOR  RWY  6. 

Amdt  4 
Grove  City,  PA,  Grove  CUy,  VOR  OR 

GPS-A,  Amdt  5 
Pottstown.  PA,  Pottstown  Limerick, 

NDB  RWY  28.  Orig 
State  College,  PA,  University  Park.  VOR 

OR  GPS-B,  Amdt  9 
State  College,  PA.  University  Park.  ILS 

RWY  24.  Amdt  6 
State  College,  PA,  University  Park. 

VOR/DME  RNAV  OR  GPS  RWY  6. 

Amdt  6 
Madisonville.  TX,  Madisonville  Muni. 

VOR/DME  OR  GPS  RWY  18,  Amdt  1 
Morrisville,  VT,  Morrisville-Stowe 

State,  NDB  or  GPS-B,  Amdt  1 
Morgantown,  WV,  Morgantown  Muni- 
Walter  L  Bill  Hart  Field,  NDB  OR 

GPS  RWY  18,  /Vmdt  15,  CANCELLED 

Effective  October  13.  1994 

Newport.  OR,  Newport  Muni,  NDB 

RWY  16,  Orig 
Juneau.  Wl.  Dodge  County.  LOC  RWY 

26.  Orig 
Juneau,  Wl,  Dodge  Countv.  NDB  RWY  2. 

Amdt  10 
Juneau,  Wl,  Dodge  County,  NDB  RWY 

20,  Amdt  8 

Effective  Upon  Publication 

Hilton  Head  Island,  SC,  Hilton  Head, 
LOC/DME  RWY  21,  Amdt  2 

Note:  The  FAA  published  an  Amendment 
in  Docket  No.  27900.  Amdt.  No.  1622  to  Part 
97  of  the  Federal  Aviaiton  Regulations  (Vol. 
59  FR.  No.  181.  Page  48169;  dated  Tuesday. 
September  20. 1994)  under  Section  97.27 
Effective  10  Nov  94.  Which  is  hereby 
amended  as  follows: 

Johnstown.  PA,  Johnstou-n-Cambria 
County.  ILS  RWY  33,  Amdt  3 
PROPOSED  EFF  10  NOV  94 

IFR  Doc.  94-25563  Filed  10-14-94:  8  45  an-.j 
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14CFRPai197 

[Docket  No.  27922;  Amdt  No.  162«] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  trafflc 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^e  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FA.^  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
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I  ranch  (AFS-420),  Technical  Programs 

I  ivision.  Flight  Standards  Service. 

I  ederal  Aviation  Administration.  800 

I  idependence  Avenue,  SW., 

1  /ashington,  DC  20591;  telephone  (202) 

:  B7-S277. 

i  JPPLEMENTARY  INFORMATION:  This 

€  mendment  to  part  97  of  the  Federal 

J  viation  Regulations  (14  CFR  part  97) 

( stablishes,  amends,  suspends,  or 

r  ivokes  Standard  Instrument  Approach 

I  rocedures  tSlAPs).  The  complete 

r  jgulatory  description  of  each  SIAP  is 

(  sntained  in  official  FAA  form 

(  ocunjents  which  are  incorporated  by 

r  iference  in  this  amendment  under  5 

I  LS.C.  552(a),  1  CFR  part  51,  and  §  97.20 

c  f  the  Federal  Aviation  Regulations 

( ~AR).  The  applicable  FAA  Forms  are 

i  ientified  as  FAA  Form  8260-5. 

I  laterials  incorporated  by  reference  are 

s  L'ailable  for  examination  or  purchase  as 

s  ated  above. 

The  large  number  of  SIAPs,  their 
c  amplex  nature,  and  the  need  for  a 
s  jecial  format  make  their  verbatim 
I  ublication  in  the  Federal  Register 
i  xpensive  and  impractical.  Further, 
s  irmen  do  not  use  the  regulatory  text  of 
t  le  SIAPs,  but  refer  to  their  graphic 
(  epiction  on  charts  printed  by 
I  ublishers  of  aeronautical  materials. 

hus,  the  advantages  of  incorporation 
I  y  reference  are  realized  and 
I  ublication  of  the  complete  description 
( f  each  SIAP  contained  in  FAA  form 
(  ocuments  is  unnecessary.  The 
I  rovisions  of  this  amendment  state  the 
i  ffected  CFR  (and  FAR)  sections,  with 
t  le  types  and  effective  dates  of  the 
i  lAPs.  This  amendment  also  identifies 
t  le  airport,  its  location,  the  procedure 
i  lentification  and  the  amendment 
r  umber. 

'  he  Rule 

This  amendment  to  part  97  is  effective 
t  pon  publication  of  each  separate  SIAP 
i  5  contained  in  the  transmittal.  The 
i  lAPs  contained  in  this  amendment  are 
I  ased  on  the  criteria  contained  in  the 
■nited  States  Standard  for  Terminal 

jstrument  Approach  Procedures 
(  rERPS).  In  developing  these,  SIAPs,  the 
'  ERPS  criteria  were  applied  to  the 
(  onditions  existing  or  anticipated  at  the 
« ffected  airports. 

The  FAA  has  determined  through 
t  jsting  that  current  non-localized  type, 
I  oD-precision  instrument  approaches 
<  eveloped  using  the  TERPS  criteria  can 
I  e  flown  by  aircraft  equipped  with 
( ;iobal  Positioning  System  (GPS) 
t  quipment.  In  consideration  of  the 
above,  the  applicable  Standard 
istrument  Approach  procedures 
JIAPs)  will  be  altered  to  include  "or 
IPS"  in  the  title  without  otherwise 
^viewing  or  modifying  the  procedure. 


Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  no!  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  Soplember 
23.1994. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Sen,ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348, 1354(a), 
1421  and  1510;  49  U.S.C  106(g);  and  14  CFK 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.27, 97.33, 97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.27  NDB,  NDB/DME; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

Effective  December  8,  1994 

Delta  Junction/Fort  Greely,  AK,  Allen 
AAF.  VOR/DME  or  TACAN  or  GPS 
RWY  18.  Aradt  2C 


Delta  Junction/Fort  Greely.  AK.  Allen 

AAF.  NDB  or  GPS-A,  Amdt  3B 
Galena.  AK,  Galena.  VOR  or  GPS  RWY 

25.  Amdt  9C 
Shishmaref.  AK,  New  Shishmaref,  NDB 

or  GPS  RWY  5,  Orig-B 
Shishmaref.  AK.  New  Shishmaref.  NDB 

or  GPS  RWY  23.  Orig-B 
Soldotna.  AK.  Soldotna.  VOR  or  GPS-A. 

Amdt  5 
Soldotna,  AK,  Soldotna,  NDB  or  GPS 

RWY  25.  Amdt  1 
Soldotna,  AK,  Soldotna,  RNAV  or  GPS 

RWY  7,  Amdt  3 
Andalusia-Opp,  AL,  Andalusia-Opp, 

NDB  or  GPS-A,  Amdt  2 
Anniston,  AL,  Anniston  Metropolitan. 

NDB  or  GPS  RWY  05,  Amdt  2 
Birmingham,  AL,  Birmingham  Intl.  NDB 

or  GPS  RWY  23.  Amdt  16 
Birmingham,  AL,  Birmingham  Intl.  NDB 

or  GPS  RWY  5,  Amdt  30 
Haleyville,  AL,  Posey  Field,  VOR/DME 

or  GPS  RWY  18.  Amdt  3 A 
Haleyville.  AL.  Posey  Field,  VOR/DME 

or  GPS-A,  Amdt  3A 
Jasper,  AL.  Walker  County— Bevill 

Field,  VOR/DME  or  GPS-A,  Amdt  2 
Sylacauga,  AL,  Merkel  Field  Sylacauga 

Muni,  NDB  or  GPS-A,  Amdt  2 
Troy,  AL,  Troy  Muni,  NDB  or  GPS  RWY 

7,  Amdt  lOA 
Arkadelphia,  AR,  Arkadelphia  Muni, 

NDB  or  GPS  RWY  4,  Amdt  5 
Ask  Flat,  AR,  Cherokee  Village,  NDB  or 

GPS  RWY  4.  Orig 
Bentonville.  AR,  Bentonville  Muni/ 

Louise  M.  Thadden  Field,  VOR  or 

GPS-A.  Amdt  10 
Bentonville,  AR,  Bentonville  Muni/ 

Louise  M.  Thadden  Field.  VOR/DME 

or  GPS-B.  Amdt  3 
Phoenix.  AZ.  Phoenix  Sky  Harbor  Intl. 

VOR/DME  or  GPS  RWY  8R,  Amdt  1 
Phoenix,  AZ,  Phoenix  Sky  Harbor  Intl. 

VOR/DME  or  GPS  RWY  26L.  Amdt  1 
Show  Low.  AZ.  Show  Low  Muni.  NDB 

or  GPS-A.  Orig-A 
Chino.  CA,  Chino.  VOR  or  GPS-B,  Amdt 

3 
Chino,  CA,  Chino,  VOR  or  GPS-C.  Amdt 

1 
El  Monte.  CA,  El  Monte,  VOR/DME  or 

GPS-B.  Amdt  2 
El  Monte,  CA,  El  Monte,  VOR  or  GPS- 

A,  Amdt  5A 
El  Monte,  CA.  El  Monte,  NDB  or  GPS- 

COrig 
San  Francisco,  CA,  San  Francisco  IntI, 

VOR  or  GPS  RWY  19L,  Amdt  8 
San  Francisco,  CA.  San  Francisco  Intl. 

VOR  or  GPS-B.  Amdt  5B 
San  Jose.  CA.  San  Jose  International. 

VOR/DME  RNAV  or  GPS  RWY  30L. 

Orig 
San  Jose,  CA,  .San  Jose  International, 

VOR  or  GPS  RWY  12R.  Amdt  2 
San  Luis  Obispo,  CA,  San  Luis  Obispo 

County— McChesney  Field.  VOR  or 

TACAN  oi  GPS-A.  Amdt  6 


Visalia.  CA.  Visalia  Muni.  VOR  or  GPS 

RWY  12.  Amdt  5 
Visalia.  CA.  Visalia  Muni.  NDB  or  GPS 

RWY  30.  Amdt  3 
Alamosa.  CO,  San  Luis  Vallev  Regional/ 

Bergman  Field.  VOR/DME  or  GPS-B. 

Amdt  4 
Alamosa.  CO.  San  Luis  Valley  Regional/ 

Bergman  Field,  VOR  or  GPS-A.  Amdt 

6 
Gunnison,  CO,  Gunnison  County.  VOR 

or  GPS-A.  Amdt  7 
Bonifay.  FL.  Tri-County.  NDB  or  GPS- 

A,  Orig 
Crestview,  FL,  Bob  Sikes,  VOR  or  GPS- 

A,  Amdt  10 
Crestview,  FL.  Bob  Sikes.  NDB  or  GPS 

RWY  17.  Amdt  2 
Fort  Myers.  FL.  Southwest  Florida  Intl. 

VOR/DME  or  TACAN  or  GPS  RWY 

24.  Orig 
Fort  Myers.  FL.  Southwest  Florida  Intl. 

NDB  or  GPS  RWY  6,  Amdt  4 
Panama  City,  FL,  Panama  City— Bay 

County  Intl.  VOR  or  TACAN  or  GPS 

RWY  14.  Amdt  15A 
Panama  City,  FL,  Panama  City— Bay 

County  Intl,  VOR  or  TACAN  or  GPS 

RWY  32,  Amdt  lOA 
Panama  City,  FL,  Panama  City— Bay 

County  Intl,  VOR  or  TACAN  or  GPS- 

A,  Amdt  13B 
Perry,  FL,  Peny-Foley,  RNAV  or  GPS 

RWY  18,  Amdt  1 
Perry,  FL.  Perrv-Foley.  NDB  or  GPS 

RWY  36.  Amdt  3 
Tampa.  FL,  Peter  O'Knight.  NDB  or  GPS 

RWY  3.  Amdt  lOA 
Tampa.  FL.  Peter  O'Knight.  NDB  or 

GPS-A.  Orig 
Bainbridge.  GA.  Decatur  County 

Industrial  Airpark.  VOR  or  GPS-A. 

Amdt  3 
Bainbridge.  GA.  Decatur  Countv 

Industrial  Airpark.  NDB  or  GPS  RWY 

27.  Orig 
Brunswick,  GA.  Glvnco  Jetport.  VOR/ 

DME  or  GPS-B.  Amdt  6B 
Brunswick.  GA.  Glynco  Jetport.  NDB  or 

GPS  RWY  7.  Amdt  9B 
Brunswick.  GA.  Glynco  Jetport,  RNAV 

or  GPS  RWY  25.  Amdt  6B 
Dublin.  GA.  W.H.  "Bud"  Barron.  VOR 

or  GPS-A.  Amdt  3A 
Dublin.  GA.  W.H.  "Bud"  Barron.  NDB 

or  GPS  RWY  2.  Amdt  1 
Dublin.  GA,  W.H.  "Bud"  Barron.  RNAV 

or  GPS  RWY  20,  Amdt  2 
Eastman.  GA,  Eastman — Dodge  County, 

VOR/DME  or  GPS-A,  Amdt  5 
Eastman.  GA,  Eastman — Dodge  County. 

RNAV  or  GPS  RWY  2,  Amdt  2 
Rome.  GA,  Richard  B.  Russell,  VOR/ 

DME  or  GPS  RWY  1.  Amdt  8A 
Rome,  GA.  Richard  B.  Russell.  VOR/ 

DME  or  GPS  RWY  19.  Amdt  7 
Rome.  GA.  Richard  B.  Russell.  NDB  or 

GPS-A.  Amdt  6 
Sandersville,  GA.  Kaolin  Field.  NDB  or 

GPS  RWY  12,  Amdt  3 


Sandersville,  GA.  Kaolin  Field.  VOR/ 

DME  or  GPS-A.  Amdt  4 
Lihue.  HI.  Lihue.  VOR  or  CTS-A,  /^dt 

3 
Clarinda.  lA.  Schenck  Field.  NDB  or 

GPS  or  GPS-A.  Amdt  4 
Greenfield.  L\.  Greenfield  Muni.  NDB  or 

GPS  RWY  32.  Amdt  1 
Hampton.  lA,  Hampton  Muni,  VOR/ 

DME  or  GPS  RWY  35,  Orig-A 
Hampton,  lA.  Hampton  Muni,  RNAV  or 

GPS  RWY  17,  Amdt  1 A 
Maquoketa.  lA.  Maquoketa  Muni,  RNAV 

orGPSRWY33.0rie 
Maquoketa,  lA,  Maquoketa  Muni,  NDB 

or  GPS  RWY  15.  Amdt  2 
Oskaloosa.  lA.  Oskaloosa  Muni.  VOR/ 

DME  or  GPS  RWY  31.  Amdt  2A 
Oskaloosa.  lA.  Oskaloosa  Muni.  NDB  or 

GPS  RWY  22.  Amdt  2A 
Red  Oak.  lA.  Red  Oak  Muni.  VOR/DME 

or  GPS-A.  Amdt  4 
Red  Oak.  L\.  Red  Oak  Muni.  NDB  or 

GPS  RWY  17.  Amdt  7 
Washington,  lA,  Washington  Muni. 

VOR/DME  RNAV  or  GPS  RWY  31. 

Amdt  3A 
Washington.  lA,  Washington  Muni, 

VOR/DME  or  GPS-A.  Amdt  3A 
Nampa.  ID.  Nampa  Muni.  NDB  or  GPS 

RWY  11.  Amdt  2 
Pocatello.  ID,  Pocatello  Regional,  NDB 

or  GPS  RWY  21.  Amdt  18 
Chicago/Waukegan.  IL,  Waukegan 

Regional.  NDB  or  GPS  RWY  23.  Amdt 

1 
Chicago/Waukegan.  IL.  Waukegan 

Regional.  RNAV  or  GPS  RWY  5.  Amdt 

1 
Danville,  IL,  Vermilion  County.  RNAV 

or  GPS  RWY  34.  Amdt  4 
Decatur.  IL.  Decatur.  VOR  or  GPS  RWY 

36.  Amdt  14 
Decatur.  IL,  Decatur,  NDB  or  GPS  RWY 

6.  Amdt  5 
Dixon.  IL.  Dixon  Muni-Charles  R. 

Walgreen  Field.  VOR  or  GPS-A.  Amdt 

8 
Paxton.  IL.  Paxton.  VOR  or  GPS  RWY 

18.  Amdt  1 
Pekin.  IL.  Pekin  Muni.  VOR  or  GPS-A. 

Amdt  5 
Pekin.  IL.  Pekin  Muni,  RNAV  or  GPS 

RWY  9.  Amdt  4 
Rockford.  IL,  Greater  Rockford,  VOR  or 

GPS  RWY  13,  Amdt  4 
Rockford.  IL.  Greater  Rockford.  NDB  or 

GPS  RWY  1.  Amdt  25 
Anderson.  IN.  Anderson  Muni.  NDB  or 

GPS  RWY  30.  Amdt  5 
Anderson.  IN.  Anderson  Muni.  VOR  or 

GPS-A.  Amdt  8 
Michigan  Citv.  IN.  Michigan  City.  VOR 

or  GPS-A.  Amdt  3 
Monticello.  IN.  White  County.  NDB  or 

GPS  RWY  36.  Amdt  4 
Shelbvville.  IN.  Shelbwille  Muni.  VOR 

or  GPS  RWY  18.  Amdt  8 
Tell  Citv.  IN.  Perry  County  Muni.  VOR 

or  GPS  RWY  31.  Amdt  4 
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Ten  Ctljr.  IN.  ^Bfiy  CouBly  Mani.  NDB 

orGPSRWYia.Orig 
1\Rnv  Hnte.  IN,  HubttaD  Rv^onal,  SDB 

orGPSRWYS.AmdtlS 
Valparaiso,  IN,  Portar  Cotxotf  Musf , 

NDB  or  GPS  RWY27.  Amdt  5A 
Vuparaiso,  IN,  Porter  County  Muni. 

RNAV  or  GPS  RWY  9,  Amdt  ZA 
BeUeviHe,  KS.  Bellevtlla  Muni.  VOR/ 

DME  orGPS-A,  Amdt  2 
BaneviDe,  KS.  BeUavOla  Muni.  NDB  or 

GPS  RWY  18.  Amdt  4 
BeHeriHa.  KS.  BeUeTtHe  Muni,  SDB  or 

GPS  RWY  36.  Amdt  4 
Parsons.  KS,  TK-City,  VOR  or  C3^  RWY 

ia.Anult4 
Parsons.  KS,  Tri-Oty.  ^a]B  or  GPS  RWY 

17,  Amdt  8 
Parsons.  KS,  TH-Gty.  NDB  or  GPS  RWY 

35.  Amdt  5 
FfiilKpsburg,  KS.  Phillipsburg  Muni. 

NDB  or  GPS  RWY  31.  Amdt  6 
St  Ftands.  KS.  deyenne  County  Muni, 

NDB  01  GPS  RWY  31U  Amdt  1 
Topelca.  KS.  Philip  BUIard  Muni,  VOR 

or  GPS  RWY  22,  Amdt  19 
Topdu.  KS.  Philip  BiUard  Muni.  NDB 

or  GPS  RWY  13.  Amdt  28 
Topdca.  KS.  PhiBp  BiUard  Mum',  RNAV 

or  GPS  RWY  18.  Am<b  6 
DsBviUa.  KY.  Stuart  Powell  Flekt.  NDB 

orGPS-A.Amdte 
Fahnouth.  KY,  Gena  Snyder,  VOR  or 

GPS^A.Amdt2 
Ftemingsburg,  KY,  Fleming-Mason, 

VOR/DME  or  GPS-A,  Amdl  4 
^priBgfieM.  KY,  Lebanoo-Springfield. 

VOR/DME  or  GPS  RWY  11,  Amdt  3 
.  Akxandria.  LA.  Akxandria  Esler 

Regional.  NDB  or  GPS  RWY  28.  Amdt 

7C 
Bastrop.  LA.  Morehouse  Manorial. 

VOR/DME  or  GPS-A.  Amdt  8 
Bastrop,  LA,  Morehouse  Memorial.  NDB 

or  GPS  RWY  34.  Amdt  5 
Eunice,  LA.  Eunice.  \ORJDME  or  GPS- 

A,  Amdt  1 
New  Orleans.  LA.  LakeiroDt.  VOR/DME 

or  GPS  RWY  36L,  Amdt  6 
Natw  Oteans.  LA,  Lakefront,  VOR  or 

GPS-A,  Amdt  16 
New  Orleans,  LA,  Lakefront.  VOR  or 

GPS-B.  Amdt  8 
Chatham,  MA.  rhatham  Muni,  NDB  or 

GPS-A.  Grig 
Gardner.  MA.  Gardner  Muni,  VOR  or 

GPS-A,  Amdt  5 
Lawrence,  MA.  Lawrence  Muni.  NDB  or 

GPS  RWY  5,  Amdt  4 
Mansfield.  MA,  Mansfield  Muni,  NDB 

or  GPS  RWY  32,  Amdt  4 
Ocean  City.  MD.  Ocean  City  Muni.  VOR 

or  GPS-A.  Amdt  1 
Waatminster,  MD,  Clearview  Airpari(, 

VOR  or  GPS-A.  Amdt  3 
Greenville,  ME,  Greenville,  NIB  or  GPS 

RWY  14.  Amdt  4 
Greenville.  ME,  Greenville  Seaplane 

Base,  NDB  or  C3>S-A,  Amdt  4 


N<  iiiugewock.  mH,  GtaCrel  Miiine  Arpt 
if  NorridgiBwock.  VQR/IAfE  or  GPS 
lWY3,Amdtl 

Davison.  MI.  AtheLone  IWBams 

bienMffial.  VOR  or  GPS  RWY  8.  Amdt 

Ddwagiac.  ML  Dowagiac  Municipal. 

«1R/DMBRNAV  or  GPS  RWY  27. 

^mdt  6 
D<  lUtagiac.  ML  Dowagiac  Municipal, 

I/OR  «■  GPS-A.  Amdt  9 
Fr  imont,  ML  Fremont  Muni.  VCW  or 

3PSRWY36.Amdt6A 
Fr  imont.  ML  Fremont  Muni.  VOR  or 

IPS-A,  Amdt  lOA 
Gi  md  Haven.  MI.  Grand  Haven 

Memorial  Airpark,  VOR/DME  RNAV 

tor  GPS  RWY  27.  Amdt  5 
Gibnd  Haven,  MI.  Grand  Haven 
temorial  Airpark,  VOR  or  CTS-A, 
"  15 

ind  Ledge.  MI,  Ahiams  Muni,  VOR  or 

PPS-A,  Amdt  5 
Histings.  Mi.  Hastings.  VOR  or  GPS-A, 

Drig 
Si  arta.  ML  Sparta.  VOR/DME  RNAV  or 

:;PSRWY24,AnuUZ 
Si  arte,  MI,  Sparta.  VOR  or  GPS-A. 

fVmdt2A 
El  K  ft<N.  Ely  Muni.  VOR  or  GPS  RWY 

12.  Amdt  5B 
Elir.  MN.  Ely  Muni.  VC«  or  GPS  RWY 

50,  Amdt  53 
Fa  ribeult.  MN,  Faribauk  Muni,  VOR  or 

jPS-A,  Amdt  3a 
Fi  rfttault.  MN.  Faribault  Muni.  VOR/ 

DME  RNAV  or  GPS  RWY  12.  Amdt 

)A 
Fe  rgus  Falls,  MN,  Fergus  Falls  Muni- 

;inar  Mickelson  Fid.  NDB  or  GPS 

lWY31.0rig 
Gl  mwood,  MN,  Glenwood  Muni,  VOR 

w  GPS  RWY  33.  Amdt  1 
Gl  ud  Marais.  MN.  Grand  Marais/Cook 

:ounty.  NDB  or  GPS  RWY  27.  Grig 
Li  chfield.  MN.  Utchfield  Muni.  WORf 

DME  RNAV  or  GPS  RWY  31.  Amdt  1 
Li  chfield.  MN.  Utchfield  Muni.  VCMl  or 

jPS-A.  Amdt  1/ 
W  irroad,  MN.  Warroed  Int>-Swede 

::arlson  Field.  NDB  w  GPS  RWY  31. 

brig 

^onville,  MO,  Jesse  Viertel  Manorial. 
:orGPS-A,Amdt4A 

jonville,  MO,  Jesse  Viertel  Memorial, 
orGPSRWYl8,Amdt9 
)ol,  MO,  Cabool  Memorial.  VCHU 
or  GPS  RWY  21  Amdt  2 

^iilicothe.  MO,  CbilHcothe  Muni,  NDB 
GPS  RWY  14,  Amdt  7 
lington,  MO,  Farmington  Regional, 

fOR/DME  or  GPS-A,  &ig 
lington,  Mb,  Farmington  Regional, 
~  or  GPS  RWY  2,  Amdt  2A 
lington,  MO.  Farmington  Regional, 

NDB  or  GPS  RWY  20,  Amdt  2A 
Fi  fdericktown.  MO,  Fredericktown 

k4uni,  VOR/DME  or  GPS  RWY  1. 

i\mdt2 


FredertdrtoMm.  MO.  Ftedericktows 

Munf.  VOR  or  GPS  RWY  19,  Orig 
Fulton,  MO,  Elton  Hensley  Memorial. 

VOR  or  a>S-A.  Amdt  3 
FUhon,  MO,  Elton  Hensley  Memorial. 

NDS  or  GPS  RWY  23.  Amdt  lA 
Pulton,  MO,  Elton  Hensiey  Meraoria!. 

RNAV  or  GPS  RWY  5.  Amdt  1 
BooneviHe/Baldwyn,  Mis,  Boonevitle/ 

Baldwyn.  VOR/DME  or  GPS-A.  Orig 
Brookhaven,  MS,  Brookhaven-Uncc^ 

CoMUty.  VOR/DME  or  GPS-A,  Amdt  ft 
Brookhaven,  MS,  Brookhaven-Lincoln 

Oumly .  NDS  or  GPS,  RWY  22.  Amdt 

3 
Mc  CoBih.  MS.  Mc  Comb/Pike  County/ 

John  E.  Lewis  Fietd.  VOR/DME  or 

GPS-A.Aradt7 
Mc  Comb,  MS,  Mc  Cdrab/Pike  Coimty/ 

iohn  E.  UvirisFiAld.I^B  or  GPS 

RWY  15.  Amdt  4 
Okokaw.  MS.  Okokma  Muni-Richaid 

Stovall  Field.  VOR/DME  or  GPS  RWY 

18.  Amdt  5 
Tupelo,  MS,  Tupelo  Munkipal-CJX 

UmoBS.  NDB  w  GPS  RWY  36.  Amdt 

4     - 
Yuoo  aty.  MSv  Yaaoo  County,  VOR/ 

DME  or  GPS  RWY  17,  Otig 
Yaaoo  Qty.  MS.  Yaaoo  Cotmty,  VOR/ 

DME  or  GPS  RWY  35,  Orig 
Butte.  MT.  Bert  Mooaey,  VOR/DME  or 

GPS-A.  Amdt  3A 
Btttte.  MX.  Bert  Mooney.  VOR  or  GPS- 

B,  Amdt  lA 
Helens,  MT.  Helene  Regional.  VOR/ 

DME  or  GPS-B.  Amdt  6 
Helena,  MT.  Helena  Regkmal,  NDB  or 

GPS-aAmdt2 
Wolf  Fbint,  MT,  L  M  Qayton.  NDB  or 

GPS  RWY  28.  Amdt  1 
Edealaa,  NC.  Edenton  Muni.  NDB  or 

GPS  RWY  5.  Amdt  4A 
EdentOB.  NC.  Edmton  Muni,  NDB  or 

GPS  RWY  19.  Amdt  5A 
Lexington,  NC,  Lexington  Muni,  VOR/ 

DME  or  GPS  RWY  8,  Amdt  6 
Lexington,  NC,  Lexington  Muni,  VOR  or 

GPS-A,  Amdt  4A 
Liberty,  NC.  Causey,  VOR  or  GPS  RWY 

2,  Amdt  3 
Uncolnton,  NC,  Lincoln  County,  NDB 

or  GPS  RWY  23.  Amdt  1 
Manteo,  NC,  Dare  County  Regional. 

VOR  or  GPS  RWY  16,  Amdt  3 
Manteo,  NC,  Dare  County  Regional.    • 

NDB  or  GPS  RWY  4.  Amdt  4 
Tarboro.  NC.  T&rboro-Edgecombe.  VOR/ 

DME  or  GPS  RWY  27.  Amdt  1 
Wadesboro,  NC.  Anson  County,  VOR/ 

DME  or  GPS-A.  Amdt  lA 
Wadesboro,  NC,  Anson  County,  NDB  or 

GPS  RWY  16,  Amdt  lA 
Bismarck,  ND,  Bismarck  Muni,  VCM?  or 

GPS-A,  Amdt  19 
Bismarck,  ND,  Bismarck  Muni,  NDB  or 

GPS  RWY  31,  Amdt  30 
Wahpeton,  ND,  Harry  Stem,  NDB  or 

GPS  RWY  33,  Amdt  4 
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Gothenburg,  NE,  Quinn  Field.  VOR  or 

GPS-A,  Amdt  1 
Gothenburg,  NE,  Quinn  Field,  NDB  or 

GPS  RWY  32.  Amdt  1 
Grant.  NE.  Grant  Muni.  NDB  or  GPS 

RWY  15.  Amdt  2 
Grant.  NE.  Grant  Muni,  NDB  or  GPS 

RWY  33,  Amdt  2 
Hastings,  NE,  Hastings  Muni,  VOR  or 

GPS  RWY  4,  Amdt  5 
Hastings,  NE,  Hastings  Muni.  VOR  or 

GPS  RWY  14,  Amdt  16 
Hastings,  NE,  Hastings  Muni,  VOR  or 

GPS  RWY  32,  Amdt  13 
Hebron,  NE,  Hebron  Muni,  NDB  or  GPS 

RWY  12,  Amdt  2 
Imperial,  NE,  Imperial  Muni,  NDB  or 

GPS  RWY  31.  Amdt  1 
.Manchester,  NH,  Manchester,  VOR/ 

DME  RNAV  or  GPS  RWY  6,  Amdt  3 
Manchester,  NH,  Manchester,  VOR/ 

DME  or  GPS  RWY  17,  Orig 
Blairstown,  NJ,  Blairstowm,  VOR  or  GPS 

RWY  25,  Amdt  1 
Mount  Holly,  NJ,  South  Jersey  Regional, 

VOR  or  GPS  RWY  26,  Amdt  2 
Ocean  City,  NJ,  Ocean  City  Muni,  VOR 

or  GPS  RWY  6,  Amdt  1 
Old  Bridge,  NJ,  Old  Bridge,  VOR  or  GPS 

RWY  24,  Amdt  3 
PittstOHTi,  NJ.  Alexandria.  VOR  or  GPS 

RWY  8,  Amdt  1 
Pittstown,  NJ,  Sky  Manor,  VOR  or  GPS 

RWY  7,  Amdt  2A 
Lovington,  NM.  Lea  County-Zip 

Franklin  Memorial,  RNAV  or  GPS 

RWY  3,  Orig 
Socorro,  NM,  Socorro  Mimi,  VOR/DME 

or  GPS-A,  Orig 
Socorro.  NM,  Socorro  Muni,  NDB  or 

GPS  RWY  15.  Orig 
Tonopah,  NV,  Tonopah.  VOR  or  GPS-A. 

Amdt  3A 
Albany,  NY,  Albany  County,  VOR/DME 

orGPSRWYl,AmdtlO 
Albany,  NY,  Albany  County,  VOR  or 

GPS  RWY  19.  Amdt  19 
Fishers  Island.  NY,  Elizabeth  Field, 

VOR  or  GPS-A,  Amdt  5 
Islip,  NY,  Long  Island  Mac  Arthur,  NDB 

or  GPS  RWY  6,  Amdt  18 
Jamestown,  NY,  Chautauqua  County/ 

Jamestown,  VOR/DME  or  GPS  RWY  7, 

Amdt  3 
Jamestown,  NY,  Chautauqua  County/ 

Jamestowm,  VOR  or  GPS  RWY  25, 

Amdt  7 
Jamestown,  NY,  Chautauqua  County/ 

Jamestown,  VOR/DME  RNAV  or  GPS 

RWY  13,  Amdt  3 
Jamestown,  NY,  Chautauqua  County/ 

Jamestown,  VOR/DME  RNAV  or  GPS 

RWY  31,  Amdt  2 
Bowling  Green,  OH,  Wood  County, 

VOR/DME  RNAV  or  GPS  RWY  27, 

Amdtl 
Bowling  Green,  OH,  Wood  County,  VOR 

or  GPS  RWY  18,  /Vmdt  12 
Bryan,  OH,  Williams  County.  NDB  or 

GPS-A,  Amdt  5 


Bucyrus,  OH,  Port  Bucyrus-Crawford 

County,  VOR  or  GPS  RWY  22,  Amdt 

3 
Cadiz,  OH,  Harrison  County.  VOR  or 

GPS-A,  Orig 
Findlay,  OH,  Findlay.  VOR  or  GPS  RWY 

25,  Amdt  4 
Findlay,  OH,  Findlay,  VOR  or  GPS  RWY 

36,  Amdt  5A 
Hamilton,  OH,  Hamilton-Fairfield,  NDB 

or  GPS-A,  Amdtl 
Harrison,  OH,  Cincinnati  West,  VOR  or 

GPS  RWY  18,  Amdt  1 
Mount  Vernon,  OH.  Knox  County,  VOR/ 

DME  RNAV  or  GPS  RWY  10,  Amdt  2 
Mount  Vernon,  OH,  Knox  County,  VOR/ 

DME  RNAV  or  GPS  RWY  28,  Amdt  2 
Mount  Vernon,  OH,  Knox  County,  VOR 

or  GPS-A,  Amdt  7 
Mt  Gilead,  OH,  Morrow  County,  VOR  or 

GPS-A,  Amdt  3 
Napoleon,  OH,  Henry  County,  VOR  or 

GPS  RWY  28,  Amdt  3A 
New  Lexington,  OH,  Perry  County, 

VOR/DME  or  GPS  RWY  26,  Amdt  1 
New  Philadelphia,  OH,  Harry  Clever 

Field.  VOR  or  GPS-A,  Orig-A 
Norwalk,  OH,  Norwalk-Huron  County, 

VOR  or  GPS-A,  Amdt  5 
Oklahoma  City,  OK,  Clarence  E  Page 

Muni,  VOR/DME  RNAV  or  GPS  RWY 

17R.  Amdtl 
Oklahoma  City,  OK,  Clarence  E  Page 

Muni,  VOR/DME  RNAV  or  GPS  RWY 

35L,  Amdt  1 
Oklahoma  City,  OK,  Clarence  E  Page 

Muni.  VOR  or  GPS-B.  Amdt  1 
Poteau,  OK.  Robert  S.  Kerr,  VOR/DME 

or  GSP  RWY  36,  Amdt  3 
Sand  Springs,  OK,  William  R.  Pogue 

Muni,  VOR  or  GPS-A,  Amdt  lA 
Sand  Springs,  OK,  William  R.  Pogue 

Muni,  NDB  or  GPS  RWY  35.  Amdt  2 
Seminole,  OK,  Seminole  Muni,  NDB  or 

GPS  RWY  16,  Amdt  2 
Woodward.  OK,  West  Woodward,  VOR/ 

DME  or  GPS-A,  Amdt  6 
Woodward,  CMC,  West  Woodward,  NDB 

or  GPS  RWY  17,  Amdt  3 
Albany,  OR,  Albany  Muni,  VOR/DME  or 

GPS-A,  Amdt  3 
Lakeview,  OR,  Lake  County,  NDB  or 

GPS-A,  Amdt  2 
McMinnville.  OR,  McMinnville  Muni, 

VOR/DME  or  GPS-B,  /Vmdt  5 
McMinnville,  OR.  McMinnville  Muni, 

NDB  or  GPS  RWY  22,  Amdt  2 
Clearfield,  PA.  Clearfield-Lawrence, 

VOR  or  GPS  RWY  30,  Amdt  4 
Doy  lest  own,  PA,  Doy  lest  own,  VOR  or 

GPS  RWY  23,  Amdt  6 
Ebensburg,  PA,  Ebensbui^g,  VOR  or 

GPS-A,  Amdt  6 
Factoryville,  PA,  Seamans  Field,  VOR  or 

GPS-A.  Amdt  1 
Greenville,  PA,  Greenville  Muni,  VOR 

or  GPS-A,  Amdt  1 
Meadville,  PA.  Port  Meadville,  VOR  or 

GPS  RWY  7,  Amdt  6 


Monongahela,  PA,  Rostraver.  VOR  or 

GPS-A.  Amdt  4A 
Titusville,  PA.  Titusville.  VOR  or  GPS- 

A.  Amdt  4 
Wellsboro,  PA,  Grand  Canyon  State, 

VOR  or  GPS-A,  Amdt  4 
Allendale,  SC,  Allendale  County,  VOR 

or  GPS-A.  Amdt  4 
Barnwell.  SC.  Barnwell  County.  NDB  or 

GPS-A,  Orie 
Cheraw,  SC,  Cheraw  Muni,  VOR/DME 

or  GPS  RWY  7,  Amdt  1 
Cheraw,  SC,  Cheraw  Muni.  NDB  or  GPS 

RWY  25.  Amdt  1 
Summerville,  SC.  Dorchester  County, 

NDB  or  GPS  RWY  5,  Orie-A 
Huron,  SD.  Huron  Regional.  VOR  or 

GPS  RWY  12.  Amdt  21 
Miller,  SD,  Miller  Muni,  NDB  or  GPS 

RWY  13,  Amdt  1 
Pierre,  SD,  Pierre  Regional.  VOR/DME 

or  TACAN  or  GPS  RWY  7,  Amdt  4 
Pierre,  SD.  Pierre  Regional,  VOR/DME 

or  TACAN  or  GPS  RWY  25.  Amdt  16 
Bolivar,  TN,  William  L.  Whitehurst 

Field,  NDB  or  GPS  RWY  1,  Amdt  3 
Camden,  TN,  Benton  County,  VOR/DME 

or  GPS  RWY  3,  Amdt  3 
Chattanooga,  TN,  Lovell  Field,  NDB  or 

GPS  RWY  20.  Amdt  30 
Dayton,  TN,  Mark  Anton,  NDB  or  GPS 

RWY  3,  Amdt  1 
Dyersburg.  TN,  Dyersburg  Muni,  VOR/ 

DME  or  GPS  RWY  4,  Amdt  2 
Dyersburg,  TN,  Dyersburg  Muni,  VOR  or 

GPS-A.  Amdt  16 
Somerville,  TN.  Fayette  County.  NDB  or 

GPS  RWY  18.  Orig 
Big  Spring.  TX.  Big  Spring  McMahon- 

Wrinkle,  VOR/DME  or  GPS  RWY  17, 

Amdt  7 
Big  Spring,  TX,  Big  Spring  McMahon- 

Wrinkle,  VOR/DME  or  GPS  RWY  35, 

Amdt  7 
Crosbyton,  TX,  Crosbyton  Municipal, 

NDB  or  GPS  RWY  35,  Orig 
Dallas,  TX,  Addison,  NDB  or  GPS  RWY 

15.  Amdt  4 
Del  Rio,  TX,  Del  Rio  Intl,  VOR/DME  or 

GPS-^,  Amdt  3 
Del  Rio.  TX,  Del  Rio  Intl,  VOR  or  GPS- 

A,  Amdt  10 
Del  Rio,  TX,  Del  Rio  Intl.  NDB  or  GPS 

RWY  13,  Amdt  2 
Denton.  TX,  Denton  Muni.  NDB  or  GPS 

RWY  17,  Amdt  5 
Devine,  TX,  Devine  Muni,  NDB  or  GPS 

RWY  35,  Amdt  2 
Eagle  Uke,  TX,  Eagle  Lake,  VOR  or  GPS 

RWY  17,  Amdt  4 
Fort  Stockton,  TX.  Fort  Stockton-Pecos 

County.  VOR/DME  or  GPS-A,  Amdt  5 
Fort  Stockton.  TX,  Fort  Stockton-Pecos 

County,  VOR  or  GPS  RWY  12.  /Vmdt 

7 
Mineola/Quitman.  TX,  Mineola- 

Quitman.  VOR/DME  or  GPS-B.  Amdt  " 

1 
Mineola/Quitman,  TX,  Mineola- 

Quitman,  RNAV  or  GPS  RWY  18, 

Amdtl 


Monahans,  TX,  Roy  Hurd  Memorial, 

VOR/DME  or  GPS  RWY  12.  Amdt  1 
Nacogdoches.  TX.  A.L.  Mangham  Jr. 

Regional,  NDB  or  GPS  RWY  18.  Amdt 

1 
Nacogdoches,  TX,  A.L.  Mangham  Jr. 

Regional,  NDB  or  GPS  RWY  36.  Amdt 

1 
Rockport,  TX,  Aransas  County,  VOR/ 

DME  or  TACAN  or  GPS-A,  Amdt  7 
Rockport,  TX,  Aransas  County,  NDB  2 

or  GPS  RWY  14,  Amdt  2 
Rocksprings,  TX,  Edwards  County,  VOR 

or  GPS  RWY  14.  Amdt  1 
Rockwall,  TX,  Rockwall  Muni,  VOR/ 

DME  or  GPS  RWY  16,  Amdt  4 
Sinton,  TX,  San  Patricio  County,  VOR/ 

DME  or  GPS  RWY  14,  Orig-A 
Sinton,  TX,  San  Patricio  County,  VOR  or 

GPS  RWY  32,  Amdt  7 
Cedar  City,  UT,  Cedar  City  Muni,  NDB 

orGPSRWY20,Orig 
Duchesne,  UT,  Duchesne  Muni,  VOR/ 

DME  or  GPS  RWY  25,  Amdt  1 
Wendover,  UT.  Wendover.  VOR/DME  or 

TACAN  or  GPS-A.  Amdt  2 
Dublin.  VA,  New  River  Valley,  VOR/ 

DME  or  GPS  RWY  6,  Amdt  6 
Dublin,  VA,  New  River  Valley,  VOR  or 

GPS-A,  Amdt  7 
Moneta,  VA,  Smith  Mountain  Lake, 

VOR/DME  or  GPS  RWY  23,  Orig 
Winchester,  VA,  Winchester  Regional, 

VOR/DME  or  GPS-A,  Amdt  3A 
Winchester,  VA.  Winchester  Regional, 

NDB  or  GPS-A,  Orig 
Burlington.  VT,  Burlington  Intl,  VOR  or 

GPS  RWY  1.  Amdt  10 
Burlington,  VT,  Burlington  Intl.  NDB  or 

GPS  RWY  15.  Amdt  18 
Bellingham.  WA.  Bellingham  Intl.  NDB 

or  GPS  RWY  16.  Orig 
Everett.  WA.  Snohomish  County  (Paine 

Fid),  VOR  or  GPS-B,  Orig 
Everett,  WA,  Snohomish  County  (Paine 

Fid).  NDB  or  GPS  RWY  16R,  Amdt  12 
Baraboo,  WI,  Baraboo  Wisconsin  Dells, 

VOR  or  GPS-A,  Amdt  11 
Cable,  WI,  Cable  Union.  VOR/DME 

RNAV  or  GPS  RWY  34.  Amdt  4 
Cable.  WI,  Cable  Union,  VOR/DME  or 

GPS-A,  Amdt  5 
Cable,  WI.  Cable  Union.  NDB  or  GPS- 

B.  Amdt  9 
Hartford.  WI.  Hartford  Muni.  VOR  or 

GPS-A,  Amdt  5 
Hartford,  WI.  Harford  Muni.  NDB  or 

GPS  RWY  11.  Amdt  4 
Kenosha,  WI.  Kenosha  Regional.  NDB  or 

GPS  RWY  6L.  Amdt  1 
Madison.  WI.  Morey.  VOR  or  GPS-A. 

Amdt  6 
Madison,  WI,  Morey.  VOR  or  GPS-B. 

Amdt  5 
Madison.  WI,  Morey,  RNAV  or  GPS 

RWY  12,  Amdt  3 
Charleston,  WV,  Yeager,  VOR  or  GPS- 

A.  Amdt  12 
Lewisburg.  WV,  Greenbrier  Valley.  VOR 

or  GPS-A.  Amdt  7 


L  iwisburg.  WV.  Greenbrier  Valley,  NDB 

or  GPS  RWY  4,  Amdt  4A 
Martinsburg,  WV,  Eastern  West  Virginia 

Regional/Shepherd  Field,  VOR  or 

GPS-A,  Amdt  8 

The  following  are  corrected  procedure 
ti  les  adding  "or  GPS"  published  in 
tr  msmittal  letter  94-17  and  94-48. 
E  win,  NC,  Harnett  County,  NDB  or  GPS 

RWY  22,  Orig-A 

tchfield.  IL.  Litchfield  Muni,  NDB  or 

GPS  RWY  9,  Amdt.  5 
L  tchfield,  IL.  Litchfield  Mimi,  NDB  or 

GPS  RWY  27,  Amdt.  7 
G  antsburg,  WI,  Grantsburg  Muni,  VOR/ 

DME  or  GPS-A,  Amdt  1 
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DEPARTMENT  OF  THE  TREASURY 

CFR  Part  103 

Ajnendments  to  the  Bank  Secrecy  Act 
R  »gulatlon8  Relating  to  Identification 
R  iquired  To  Purchase  Bank  Checks 
ai  id  Drafts,  Cashier's  Checks,  Money 
O  "ders,  and  Traveler's  Checks 

AdENCY:  Departmental  Offices,  Treasury. 
ACTION:  Final  Rule. 

SUMMARY:  The  Bank  Secrecy  Act 

pi  ohibits  financial  institutions  from 

is  luing  or  selling  bank  checks  or  drafts. 

CJ  shier's  checks,  money  orders  or 

tr  iveler's  checks  for  $3,000  or  more  in 

ci  rrency  unless  the  financial  institution 

v«  rifies  and  records  the  identity  of  the 

pi  irchaser.  On  May  15. 1990.  Treasury 

p  iblished  in  the  Federal  Register,  a 

F  nal  Rule  requiring  financial 

ir  stitutions  to  verify  and  record  such 

ic  entifying  information,  to  record 

c<  rtain  information  regarding  the 

ir  struments  purchased,  such  as  the 

ai  lount  of  the  instruments,  and  to 

n  aintain  a  centralized  chronological  log 

o  the  sales.  Today's  Final  Rule  rescinds 

til  e  requirement  to  maintain  a 

cl  ronological  log  and  reduces 

SI  bstantially  the  amount  of  information 

re  quired  to  be  recorded. 

El  FECnvE  DATE:  This  Final  Rule  is 
effective  on  October  17, 1994. 
ADDRESSES:  Peter  G.  Djinis,  Director, 
Office  of  Financial  Enforcement, 
F  nancial  Crimes  Enforcement  Network 
(F  inCEN),  Department  of  the  Treasury, 
R  >om  3210  Annex,  1500  Pennsylvania 
A  /enue.  NW.,  Washington  DC  20220. 
R  «  FURTHER  INFORMATION  CONTACT:  A. 
C  irlos  Correa,  Chief.  Regulations  and 
R  ilings.  Office  of  Financial 
Enforcement.  (202)  622-0400. 
»  PPLEMENTARY  INFORMATION:  The  Bank 
&  crecy  Act  (codified  at  12  U.S.C. 


1829b,  12  U.S.C.  1951-1959.  and  31 
U.S.C.  5311-5328)  requires  the 
Secretary  of  the  Treasury  to  prescribe 
regulations  requiring  financial 
institutions  to  verify  and  record  the 
identity  of  purchasers  of  bank  checks. 
cashier's  checks,  traveler's  checks  and 
money  orders  for  currency  in  amounts 
of  $3,000  or  more.  31  U.S.C.  5325.  The 
purpose  of  Section  5325  is  to  deter  and 
detect  persons  seeking  to  evade  Bank 
Secrecy  Act  reporting  requirements 
through  purchases  in  currency  of 
multiple  monetary  instruments  in 
amounts  under  $10,000.  On  May  15. 
1990.  Treasury  published  in  the  Federal 
Register.  55  FR  20139-20144.  a  Final 
Rule  implementing  these  new 
recordkeeping  requirements  by 
amending  the  Bank  Secrecy  Act 
regulations  at  31  CFR  103.29  (Section 
103.29). 

Section  103.29,  which  was  effective 
August  13, 1990,  established 
recordkeeping  requirements  for 
purchases  of  bank  checks  and  drafts, 
cashier's  checks,  money  orders  and 
traveler's  checks  with  currency  in 
amounts  of  $3,000  to  $10,000,  inclusive. 
This  section  required  that  the  recorded 
data  be  kept  on  a  centralized  v 

chronological  log(s)  and  maintained  for 
five  years.  The  specific  data  to  be 
recorded  depended  upon  whether  the 
purchaser  had  a  deposit  account  at  the 
institution  issuing  or  selling  the 
monetary  instrument(s). 

For  a  deposit  accountholder.  a 
financial  institution  was  required  to 
obtain  and  record:  the  purchaser's  name 
and  account  number;  the  date  of 
purchase;  the  branch  where  the 
purchase  occurred;  the  types(s)  and 
serial  number(s)  of  each  of  the 
instrument(s)  purchased;  and  the  dollar 
amount(s)  of  each  of  the  instrument(s) 
purchased  in  currency.  Further,  the 
financial  institution  was  required  to 
verify  that  the  individual  purchaser  was 
a  deposit  accountholder.  or  to  verify  the 
individual's  identity.  If  the  individual's 
identity  had  not  been  verified 
previously  and  recorded,  the  financial 
institution  was  required  to  do  so  by 
examination  of  a  document  containing 
the  name  and  address  of  the  purchaser. 
Such  information  was  required  to  be 
recorded  on  a  centralized  chronological 
log  kept  at  the  financial  institution. 

If  a  purchaser  did  not  have  a  deposit 
account.  Section  103.29  required 
financial  institutions  to  obtain  and  log 
the  purchaser's  name,  date  of  birth, 
address,  and  social  security  or  alien 
identification  number.  If  the  individual     , 
was  purchasing  the  Instrument(s)  on         i 
behalf  of  another  person,  the  name  and 
account  number  of  that  person  or.  if         i 
there  were  no  account  number,  the  ' 
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name,  address  and  social  security 
number,  as  well  as  the  taxpayer 
identification  number,  or  alien 
identification  number,  of  such  person 
also  had  to  be  recorded.  Further,  the 
financial  institution  was  required  to  log: 
the  date  of  purchase;  the  branch  where 
the  purchase  occurred;  the  type(s),  serial 
number(s),  and  dollar  amount(s)  of  each 
of  the  instrument(s)  purchased;  the 
payee(s)  on  each  purchased  cashier's 
check(s),  bank  check(s)  and  draft(s);  and 
the  amount  of  the  purchase  in  currency. 
Finally,  the  financial  institution  had  to 
verify  the  purchaser's  name  and  address 
by  examination  of  a  document 
containing  that  information.  The 
specific  identifying  information  was 
required  to  be  recorded  on  the  log  (e.g., 
state  of  issuance  and  number  of  driver's 
license). 

Financial  institutions  were  required 
by  Section  103.29  to  treat 
contemporaneous  purchases  of  the  same 
or  different  types  of  instruments  totaling 
$3,000  or  more  as  one  purchase. 
Multiple  purchases  during  one  business 
day  totaling  $3,000  or  more  had  to  be 
treated  as  one  purchase  if  the  financial 
institution  had  knowledge  that  these 
purchases  had  occurred.  Multiple  sales 
had  to  be  noted  as  such  on  the  log(s). 

Finally,  the  financial  institution  was 
required  to  maintain  chronological 
log(s)  in  a  centralized  location,  retain 
them  for  at  least  five  years,  and  make 
them  available  to  the  Secretary  upon 
request. 

Reviewing  Section  103.29  RequiremenU 

Treasury  established  a  Money 
Laundering  Task  Force  (Task  Force)  to 
consider  ways  to  reduce  the  regulatory 
burden  of  complying  with  the  BSA 
while  enhancing  the  utility  of 
information  received  from  financial 
institutions.  The  Task  Force  considered 
the  costs  to  financial  institutions  of 
obtaining  and  recording  specific 
financial  data  concerning  cash 
purchases  of  monetary  instruments  and 
the  value  of  this  information  to  law 
enforcement. 

Based  upon  the  Task  Force's  review, 
Treasury  determined  that,  while  Section 
103.29  remains  a  useful  deterrent,  its 
required  records,  informally  referred  to 
as  $3,000  logs,  had  been  requested  and 
used  infi^quently  by  law  enforcement. 
Because  Section  103.29  does  not  specify 
the  format  in  which  the  $3,000  logs 
should  be  maintained,  law  enforcement 
use  of  the  logs  is  labor  intensive.  Log 
information  must  be  retrieved  manually 
and  computerized.  This  is  a 
cumbersome  process  which,  when 
weighed  against  other  immediate  leads 
in  the  hsinds  of  law  enforcement,  such 
as  suspicious  transaction  reports, 


criminal  referrals  and  informants,  may 
have  discouraged  requests  for  the  $3,000 
logs. 

Treasury  has  evaluated  the  cost  of 
compliance  with  the  $3,000  log 
requirement  to  financial  institutions 
against  its  benefits  to  the  law 
enforcement  community.  Treasury 
believes  that  Section  103.29  imposes  an 
expensive  and  time-consuming  burden 
on  financial  institutions  and  that  its 
recordkeeping  requirements  can  be 
reduced  substantially  without 
compromising  its  deterrent  effect  or 
utility  to  law  enforcement. 

In  reaching  this  determination. 
Treasury  consulted  with  the  Bank 
Secrecy  Act  Advisory  Group  (Advisory 
Group),  a  committee  comprising  30 
representatives  from  the  financial 
services  industry,  trades  and  businesses, 
and  state  and  federal  government.  The 
Advisory  Group  stated  that  the  financial 
institution's  resources  could  be  more 
effectively  devoted  to  the  detection  and 
reporting  of  suspicious  transactions  and 
implementation  of  "know  your 
customer"  programs  and  procedures. 
Trea.sury  expects  to  issue  a  Notice  of 
Proposed  Rulemaking  outlining  the 
elements  of  anti-money  laundering 
programs,  including  "know  your 
customer"  policies  and  procedures 
incorporating,  among  other  things, 
verification  of  identity  when 
establishing  a  customer  relationship, 
and  suspicious  transaction  reporting.  In 
light  of  these  initiatives.  Treasury  has 
determined  that  Section  103.29  should 
be  modified  to  lessen  the  amount  of 
information  that  must  be  obtained  and 
recorded  and  to  permit  retention  of  this 
information  in  records  kept  in  the 
ordinary  course  of  business,  in  a  manner 
consistent  with  the  record  systems  that 
may  already  exist  in  financial 
institutions. 

Recordkeeping  Required 

Today's  rule  requires  deposit 
accountholders'  financial  institutions 
when  issuing  or  selling  a  bank  check  or 
draft,  cashier's  check,  money  order  or 
traveler's  check  for  $3,000  or  more  in 
currency  to  obtain  and  maintain  records 
of:  the  name  of  the  purchaser;  the  date 
of  purchase;  and,  the  type(s),  serial 
number,  and  the  amount  in  dollars  of 
each  of  the  instniment(s)  purchased. 
The  financial  institution  must  verify 
that  the  purchaser  is  a  deposit 
accountholder  and  has  b^n  identified 
previously,  or  verify  his  or  her  identity 
and  record  the  method  of  verification. 

The  new  rule  requires  a  financial 
institution  issuing  or  selling  the  same 
monetary  instruments  to  a  person  that 
does  not  have  a  deposit  account  to 
obtain  and  maintain  records  of:  the 


name,  address,  social  security  or  alien 
identification  number  and  date  of  birth 
of  the  purchaser;  the  date  of  purchase; 
and,  the  type(s),  serial  number  and  the 
amoimt  in  dollars  of  each  of  the 
instrument(s)  purchased.  The  financial 
institution  must  verify  the  purchaser's 
identity  and  record  the  method  of 
verification  and  specific  identifying 
information  (e.g.  state  of  issuance  and 
number  of  driver's  license). 

Financial  institutions  must  continue 
to  treat  contemporaneous  purchases  by 
an  individual  as  one  purchase.  Multiple 
purchases  by  an  individual  must  also 
still  be  treated  as  one  purchase  if  they 
are  known  to  the  financial  institution. 
Information  to  be  maintained  may  be 
recorded  on  copies  of,  or  other  records 
relating  to,  the  instruments  purchased. 
All  records  must  still  be  maintained  for 
five  years  and  made  available  to  the 
Secretary  upon  request  at  any  time.  As 
with  all  records  required  to  be 
maintained  under  the  BSA.  the  records 
must  be  filed  or  stored  in  a  way  as  to 
be  accessible  within  a  reasonable  period 
of  time.  Section  103.38. 

Much  of  the  information,  required 
formerly  to  be  kept  in  centralized 
chronological  logs,  is  available  generally 
in  account  or  other  records,  or  on  the 
originals  or  copies  of  the  monetary 
instruments.  These  copies,  along  with 
other  records  kept  in  the  ordinary 
course  of  business,  may  satisfy  the 
requirements  of  this  Final  Rule  and  may 
be  kept  in  any  format.  These  records 
must  be  accessible  within  a  reasonable 
period  of  time,  taking  info  consideration 
the  nature  of  the  record,  and  the  amount 
of  time  expired  since  the  record  was 
made. 

Recordkeeping  Requirements 
Eliminated 

To  relieve  the  burden  imposed  on 
financial  institutions  by  Section  103.29, 
today's  Final  Rule  reduces  substantially 
the  amount  of  information  required  to 
be  maintained  and  eliminates  the 
requirement  for  a  centralized 
chronological  log.  Because  Treasury  Is 
reducing  requirements  already  imposed 
by  Section  103.29  of  the  BSA 
regulations,  and  not  adding  any  new 
requirements,  this  rule  is  published  as 
a  Final  Rule,  effective  upon  publication 
in  the  Federal  Register.  For  the  sake  of 
clarity  and  for  ease  of  understanding, 
amended  Section  103.29  is  published  in 
its  entirety. 

Information  Eliminated 

Treasury  rescinds  the  requirement  for 
centralized  chronological  log(s)  for  sales 
of  monetary  instruments.  Instead, 
financial  institutions  will  be  required  to 
obtain  and  maintain  records  of  certain 
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information  and  may  keep  them  in  any 
format. 

In  the  case  of  deposit  accountholders, 
Treasury  eliminates  the  requirement  to 
log  the  purchaser's  account  number,  the 
branch  where  the  purchase  occurred, 
and  the  requirement  to  note  on  the  log 
whether  the  transaction  is  part  of  a 
multiple  sale. 

In  the  case  of  persons  who  do  not 
hold  deposit  accounts  with  the  financial 
institution.  Treasury  eliminates  the 
requirement  to  obtain  and  record 
information  regarding  the  person(s)  "on 
whose  behalf' the  instrument  is  being 
purchased,  the  branch  where  the 
purchase  occurred,  payee(s]  on  each 
cashier's  check  and  bank  checks  and 
drafts  purchased,  and  the  amount  of  the 
purchase  in  currency.  The  requirement 
to  note  whether  the  transaction  is  part 
of  a  multiple  sale  is  also  eliminated. 
Although  Treasury  rescinds  the 
requirement  to  record  whether  a  given 
transaction  is  part  of  a  multiple  sale. 
Treasury  retains  the  requirement  that  a 
Hnancial  institution  treat  as  a  single 
purchase,  multiple  sales  to  an 
individual  of  which  the  institution  has 
knowledge. 

Conclusion 

Treasury  is  rescinding  those 
provisions  of  Section  103.29  as 
described  above  and  clarifying  revised 
recordkeeping  requirements. 

Executive  Order  12866 

This  Final  Rule  is  not  a  "significant" 
rule  for  purposes  of  Executive  Order 
12866.  Consistent  with  that  Order,  it 
reduces  regulatory  burden.  It  rescinds  a 
requirement  that  financial  institutions 
maintain  centralized  chronological 
log(s)  of  the  issuance  or  sale  for  cash  of 
certain  monetary  instruments,  and 
substantially  reduces  data  required  to  be 
recorded  regarding  such  issuances  or 
sales.  Therefore,  it  is  not  anticipated  to 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more.  Rather,  it  will 
reduce  the  costs  of  doing  business  for 
financial  institutions.  It  will  not  affect  - 
adversely  in  a  material  way  the 
economy,  a  sector  Of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities.  It  is  not  inconsistent  with, 
nor  does  it  interfere  with  actions  taken 
or  planned  by  other  agencies.  Finally,  it 
raises  no  novel  legal  Dr  policy  issues.  A 
cost  and  benefit  analysis,  therefore,  is 
not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 


of  the  Regulatory  Flexibility  Act.  5 
U,  S.C.  601,  et  seq.,  do  not  apply. 

Pi  perwork  Reduction  Act 

rhe  collection  of  information 
re<  [uirements  contained  in  this  Final 
Ri  le  has  been  reviewed  and  approved 
pr  )viously  by  the  Office  of  Management 
ar  d  Budget  for  review  in  accordance 
w  th  the  Paperwork  Reduction  Act  of 
IS  30  (under  control  number  1505- 
OO  53). 

Di  afting  Information 

'he  principal  author  of  this  document 
is  he  Office  of  Financial  Enforcement. 

Li  ;t  of  Subjects  in  31  CFR  Part  103 

\uthority  delegations  (Government 
ag  mcies).  Banks  and  banking,  Currency, 
Fc  -eign  banking,  Investigations,  Law 
en  brcement.  Reporting  and 
re  ordkeeping  requirements.  Taxes. 

Ai  lendment 

•"or  the  reasons  set  forth  in  the 
pr  iamble.  31  CFR  Part  103  is  amended 
as  set  forth  below: 

P;  RT  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
is  ^evised  to  read  as  follows: 

Authority:  Pub.  L.  91-508.  Title  I.  84  Stat. 
11 14  (12  U.S.C  1829b  and  1951-1959);  31 
U.  >.C  5311-5328. 

I.  Section  103.29  is  revised  to  read  as 
fo  lows: 

§  1  D3.29    Purchases  of  bank  checks  and 
dr  ifts,  cashier's  checks,  money  orders  and 
trt  veler's  checks. 

a)  No  financial  institution  may  issue 
or  sell  a  bank  check  or  draft,  cashier's 
cli  Bck,  money  order  or  traveler's  check 
fo  $3,1)00  or  more  in  currency  unless  it 
m  lintains  records  of  the  following 
in  brmation,  which  must  be  obtained  for 
ea  :h  issuance  or  sale  of  one  or  more  of 
th  jse  instruments  to  any  individual 
px  rchaser  which  involves  currency  in 
ar  lounts  of  $J.000-$10.000  inclusive: 

1)  If  the  purchaser  has  a  deposit 
ac  :ount  with  the  financial  institution: 

i)(A)  The  name  of  the  purchaser; 

B)  The  date  of  purchase; 

C)  The  type(s)  of  instrument(s) 
pi  rchased; 

D)  The  serial  number(s)  of  each  of  the 
in  itrument(s)  purchased;  and 

E)  The  amount  in  dollars  of  each  of 
th !  instrument(s)  purchased. 

ii)  In  addition,  the  financial 
in  ititution  must  verify  that  the 
in  iividual  is  a  deposit  accoimtholder  or 
m  ist  verify  the  individual's  identity. 
V(  rification  may  be  either  through  a 


signature  card  or  other  file  or  record  at 
the  financial  institution  provided  the 
deposit  accountholder's  name  and 
address  were  verified  previously  and 
that  information  was  recorded  on  the 
signature  card  or  other  file  or  record;  or 
by  examination  of  a  document  which  is 
normally  acceptable  within  the  banking 
community  as  a  means  of  identification 
when  cashing  checks  for  nondepositors 
and  which  contains  the  name  and 
address  of  the  purchaser.  If  the  deposit 
accountholder's  identity  has  not  been 
verified  previously,  the  financial 
institution  shall  verify  the  deposit 
accountholder's  identity  by  examination 
of  a  document  which  is  normally 
acceptable  within  the  banking 
community  as  a  means  of  identification 
when  cashing  checks  for  nondepositors 
and  which  contains  the  name  and 
address  of  the  purchaser,  and  shall 
record  the  specific  identifying 
information  (e.g..  State  of  issuance  and 
number  of  driver's  license). 

(2)  If  the  purchaser  does  not  have  a 
deposit  account  with  the  financial 
institution: 

(i)(A)  The  name  and  address  of  the 
purchaser; 

(B)  The  social  security  number  of  the 
purchaser,  or  if  the  purchaser  is  an  alien 
and  does  not  have  a  social  security 
number,  the  alien  identification 
number; 

(C)  The  date  of  birth  of  the.  purchaser: 

(D)  The  date  of  purchase; 

(E)  The  type(s)  of  instrument(s) 
purchased; 

(F)  The  serial  number(s)  of  the 
instrument(s)  purchased;  and 

(G)  The  amount  in  dollars  of  each  of 
the  instrument(s)  purchased. 

(ii)  In  addition,  the  financial 
institution  shall  verify  the  purchaser's 
name  and  address  by  examination  of  a 
document  which  is  normally  acceptable 
within  the  banking  community  as  a 
means  of  identification  when  cashing 
checks  for  nondepositors  and  which 
contains  the  name  and  address  of  the 
purchaser,  and  shall  record  the  specific 
identifying  information  [e.g..  State  of 
issuance  and  number  of  driver's 
license). 

(b)  Contemporaneous  purchases  of  the 
same  or  different  types  of  instruments 
totaling  $3,000  or  more  shall  be  treated 
as  one  purchase.  Multiple  purchases 
during  one  business  day  totaling  $3,000 
or  more  shall  be  treated  as  one  purchase 
if  an  individual  employee,  director, 
officer,  or  partner  of  the  financial 
institution  has  knowledge  that  these 
purcha.ses  have  occurred. 

(c)  Records  required  to  be  kept  shall 
be  retained  by  the  financial  institution 
for  a  period  of  five  years  and  shall  be 
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made  available  to  the  Secretary  upon 
request  at  any  time. 

Dated:  September  20, 1994. 

Stanley  E.  Morris, 

Director,  FinaiKial  Crimes  Enforcement 
Network. 

jFR  Doc  94-25490  Filed  10-14-94;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  552  and  570 
[APD  2800.12A  CHGE  56] 
RIN3090-AF58 

General  Services  Administration 
Acquisition  Regulation;  Local 
Measurement 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Final  rule. 


SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  revise  sections 
552.270-4.  552.270-21,  552.270-25,  and 
552.270-28  to  provide  for  the  use  of  the 
term  "occupiable"  space  in  lieu  of  "net 
usable"  space;  section  552.270-31  is 
revised  to  reflect  how  the  amount  of 
occupiable  space  is  determined;  section 
552.270-41  is  added  to  provide  for  the 
acceptance  of  space;  section  570.702-22 
is  revised  to  change  the  section  title; 
and  section  570.702-32  is  added  to 
prescribe  a  new  clause  on  the 
acceptance  of  space. 
EFFECnVE  DATE:  October  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Joyner,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  CfHrnnents 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  is  not  a  significant  revision  as 
defined  in  FAR  1.501-1. 

B.  Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

C  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  because  this  rule  is  not  a 
significant  revision  as  defined  in  FAR 
1.501-1. 

D.  Paperwork  Redaction  Act 

This  rule  does  not  impose  any 
information  collection  or  recordkeeping 


requirements  that  require  the  approval 
of  OMB  under  44  U.S.C  3501,  et.  seq. 
Therefore,  the  requirements  of  the 
Paperwork  Reduction  Act  do  not  apply. 

List  ofSobiects  in  48  CFR  Parts  552  and 
570 

Government  procurement. 

Accordingly,  48  CFR  Parts  552  and 
570  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  552  and  570  continues  to  read  as 
follows: 


552.270-28    Default  in  deHvwy-Tlme 


Authority:  40  U.S.C.  486(c). 

PART  552-SOLICn-ATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  552.270-4  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (a)(2)  to  read  as  follows: 

552.270-4    Historic  preference. 


Historic  Preference  (Aug  1994) 

*  *         •         »         • 

(a)*   •   • 

(2)  The  rental  is  no  more  than  10  percent 
higher  on  a  total  annual  square  foot 
(occupiable)  cost  to  the  Government  than  the 
lowest  otherwise  acceptable  offer. 

3.  Section  552.270-21  is  amended  by 
revising  the  clause  date  and  paragraph 
(b)(4)  to  read  as  follows: 

562.270-21    Ctisnges. 

»         •         •         •         •  ■ 

Changes  (Aug  1994) 

*  •         •         •         ♦ 

(b)»  •  • 

(4)  An  equitable  adjustment  of  the  annual 
operating  costs  per  occupiable  Square  toot 
specified  in  this  lease. 

4.  Section  552.270-25  is  amended  by 
revising  the  clause  date  and  paragraph 
(b)  to  read  as  follows: 

552.270-25   Adjustment  for  vacant 
premises. 


Adjustment  for  Vacant  Premises  (Aug  1994) 
•         •         »         •         • 

(b)  The  rate  will  be  reduced  by  that  portion 
of  the  costs  per  occupiable  square  foot  of 
operating  expenses  not  required  to  maintain 
the  space.  Said  reduction  must  occur  after 
the  Government  gives  30  calendar  days  prior 
notice  to  the  Lessor,  and  must  continue  in 
effect  until  the  Govenunent  occupies  the 
premises  or  the  lease  expires  or  is 
terminated. 

5.  Section  552.270-28  is  amended  by 
revising  the  clause  date  and  paragraph 
(b)  to  read  as  follows: 


Default  in  Delivery— Tune  Extenaonc  (Aim 
1994)  ^ 

•  •         •         •         • 

(b)  Delivery  by  Lessor  of  less  than  the 
minimum  occupiable  square  footage  required 
by  this  lease  shall  in  no  event  be  construed 
as  substantial  completion,  except  as 
permitted  by  the  ConUacting  Officer. 

•  •         •         •         • 

6.  Section  552.270-31  is  revised  to 
read  as  follows: 

552.^0-31    Payment 

As  prescribed  in  570.702-22,  Insert 
the  following  clause: 

Payment  (Aug  1994) 

(a)  When  space  is  offered  and  accepted,  the 
occupiable  square  footage  delivered  will  be 
confirmed  by: 

(1)  the  Government's  measurement  of  plans 
submitted  by  the  successful  offeror  as 
approved  by  the  Government,  and  an 
inspection  of  the  space  to  verify  that  the 
delivered  space  is  in  conformance  with  such 
plans;  or 

(2)  a  mutual  on-site  measurement  of  the 
space  if  the  Contracting  Officer  determines 
that  it  is  necessary. 

(b)  Payment  will  not  be  made  for  space 
which  is  in  excess  of  the  amount  of 
occupiable  square  footage  stated  in  the  lease. 

(c)  If  it  is  determined  that  the  amount  of 
occupiable  square  footage  actually  delivered 
is  less  than  the  amount  agreed  to  in  the  lease, 
the  lease  will  be  modified  to  reflect  the 
amount  of  occupiable  space  delivered  and 
the  annual  rental  will  be  adjusted  as  follows: 

(1)  Occupiable  square  feet  not  delivered 
muhipiied  by  one  plus  the  common  area 
factor  (CAF).  multiplied  by  the  rate  per 
rentable  square  foot  (RSF). 

(2)  OSFx(l+CAF)xRate  per  RSF=Reduction 
in  Annual  Rent. 

7.  Section  552.270-41  is  added  to 
read  as  follows: 

552.270-41    Acceptance  of  space. 

As  prescribed  in  570.702-32,  insert 
the  following  clause: 

"Xcceptance  of  Space  (Aug  1994) 

(a)  When  the  lessor  has  completed  all 
alterations,  improvements,  and  repairs 
necessary  to  meet  the  requirements  of  the 
lease,  the  lessor  shall  notify  the  Contracting 
Officer.  The  Contracting  Officer  or  designated 
representative  shall  promptly  inspect  the 
space. 

(b)  The  Government  will  accept  the  space 
and  the  lease  term  will  begin  ai^er 
determining  that  the  space  is  substantially 
complete  and  contains  the  required 
occupiable  square  footage  as  indicated  in 
Paragraph  1.1,  Amount  and  Type  of  Space,  of 
this  solicitation. 


PART  570-ACQUISrnON  OF 
LEASEHOLD  INTERESTS  IN  REAL 
PROPERTY 

8.  Section  570.702-22  is  revised  to 
read  as  follows: 

570.702-22    Payment 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  552.270-31,  Payment,  in 
solicitations  and  contracts  for  leasehold 
interests  in  real  property  which  involve 
both  more  than  10,000  square  feet  of 


space  and  terms  which  exceed  6 
mc^ths.  Use  of  the  clause  is  optional  for 
10,ioo  square  feet  or  less  of  space  or  for 
terms  of  6  months  or  less  regardless  of 
the  square  footage. 

9(  Section  570.702-32  is  added  to 
real   as  follows: 

570  702-32    Acceptance  of  space. 

T  le  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  552.270-41,  Acceptance  of 
spa  »,  in  solicitations  and  contracts  for 
leai  ehold  interests  in  real  property 


which  involve  both  more  than  10,000 
square  feet  of  space  and  terms  which 
exceed  6  months.  Use  of  the  clause  is 
optional  for  10,000  square  feet  or  less  of 
space  or  for  terms  of  6  months  or  less 
regardless  of  the  square  footage. 

Dated:  September  2, 1994. 
Arthur  E.  Ronkovich, 
Acting  Associate  Administrator  for         «• 
Acquisition  Policy. 

[FR  Doc.  94-25093  Filed  10-14-94:  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  50, 52  and  100 
RIN  3150-AD93 

Reactor  Site  Criteria  Including  Seismic 
and  Earthquake  Engineering  Criteria 
for  Nuclear  Power  Plants  and 
Proposed  Denial  of  Petition  From  Free 
Environment,  Inc.  et  al. 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule  and  proposed 

denial  of  petition  from  Free 

Environment,  Inc.  et  al. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  update  the 
criteria  used  in  decisions  regarding 
power  reactor  siting,  including  geologic, 
seismic,  and  earthquake  engineering 
considerations  for  fiiture  nuclear  power 
plants.  The  proposed  rule  would  allow 
NRC  to  benefit  from  experience  gained 
in  the  application  of  the  procedures  and 
methods  set  forth  in  the  current 
regulation  and  to  incorporate  the  rapid 
advancements  in  the  earth  sciences  and 
earthquake  engineering.  In  addition,  this 
proposed  rule  benefits  from  the  public 
comments  received  on  the  first 
proposed  revision  of  the  regulations. 
This  proposed  rule  primarily  consists  of 
two  separate  changes,  namely,  the 
source  term  and  dose  considerations, 
and  the  seismic  and  earthquake 
engineering  considerations  of  reactor 
siting.  The  Commission  is  also 
proposing  to  deny  the  remaining  issue 
in  petiUon  (PRM-50-20)  filed  by  Free 
Environment,  Inc.  et  al. 
DATES:  Comment  period  expires 
February  14,1995.  Comments  received 
after  this  date  will  be  considered  if  it  is" 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  R^ulatory 
Commission,  Washington,  DC  20555, 


Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm.  Federal  workdays. 

Copies  of  the  regulatory  analysis,  the 
environmental  assessment  and  finding 
of  no  significant  impact,  and  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room  at  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Andrew  J.  Murphy,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  415-6010. 
concerning  the  seismic  and  earthquake 
engineering  aspects  and  Mr.  Leonard 
Soffer,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-6574,  concerning 
other  siting  aspects. 

SUPPLEMENTARY  INFORMATION: 

I.  Background, 
n.  Objectives, 
ni.  Genesis. 

IV.  Alternatives. 

V.  Major  Changes. 

A.  Reactor  Siting  Criteria  (Nonseismic). 

B.  Seismic  and  Earthquake  Engineering 
Criteria. 

VI.  Related  Regulatory  Guides  and  Standard 

Review  Plan  Section. 

VII.  Future  Regulatory  A1*ion. 

VIII.  Referenced  Documents. 
DC  Electronic  Format 

X.  Questions. 

XI.  Finding  of  No  Significant  Environmental 

Impact:  Availability. 

XII.  Paperwork  Reduction  Act  Statement. 

XIII.  Regulatory  Analysis. 

XIV.  Regulatory  Flexibility  Certification. 

XV.  Backfit  Analysis. 

L  Background 

The  present  regulation  regarding 
reactor  site  criteria  (10  CFR  part  100) 
was  promulgated  April  12, 1962  (27  FR 
3509).  NRC  staff  guidance  on  exclusion 
area  and  low  population  zone  sizes  as 
well  as  population  density  was  issued 
in  Regulatory  Guide  4.7.  "General  Site 
Suitability  Criteria  for  Nuclear  Power 
Stations,"  published  for  comment  in 
September  1974.  Revision  1  to  this 
guide  was  issued  in  November  1975.  On  , 
June  1, 1976,  the  Public  Interest 
Research  Group  (PIRG)  filed  a  petition 
for  rulemaking  (PRM-100-2)  requesting 
that  the  NRC  incorporate  minimum 
exclusion  area  and  low  population  zone 


distances  and  population  density  limits 
into  the  regulations.  On  April  28, 1977. 
Free  Environment,  Inc.  et  al.,  filed  a 
petition  for  rulemaking  (PRM-50-20). 
The  remaining  issue  of  this  petition 
requests  that  the  central  Iowa  nuclear 
project  and  other  reactors  be  sited  at 
least  40  miles  from  major  population 
centers.  In  August  1978,  the 
Commission  directed  the  NRC  staff  to 
develop  a  general  policy  statement  on 
nuclear  power  reactor  siting.  The 
"Report  of  the  Siting  Policy  Task  Force" 
(NUREG-0625)  was  issued' in  August 
1979  and  pro\'ided  recommendations 
regarding  siting  of  future  nuclear  power 
reactors.  In  the  1980  Authorization  Act 
for  the  NRC,  the  Congress  directed  the 
NRC  to  decouple  siting  from  design  and 
to  specify  demographic  criteria  for 
siting.  On  July  29, 1980  (45  FR  50350). 
the  NRC  issued  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM) 
regarding  revision  of  the  reactor  site 
criteria,  which  discussed  the 
recommendations  of  the  Siting  PoUcy 
Task  Force  and  sought  public 
comments.  The  proposed  rulemaking 
was  deferred  by  the  Commission  in 
December  1981  to  await  development  of 
a  Safety  Goal  and  improved  research  on 
accident  source  terms.  On  August  4. 
1986  (51  FR  23044).  the  NRC  issued  its 
Policy  Statement  on  Safety  Goals  that 
stated  quantitative  health  objectives 
with  regard  to  both  prompt  and  latent 
cancer  btafity  risks.  On  December  14. 
1988  (53  FR  50232).  the  NRC  denied 
PRM-100-2  on  the  basis  that  it  would 
unnecessarily  restrict  NRC's  regulatory 
siting  policies  and  would  not  result  in 
a  substantial  increase  in  the  overall 
protection  of  the  pubhc  health  and 
safety.  Because  of  possible  renewed 
interest  in  power  reactor  siting,  the  NRC 
is  proceeding  with  a  rulemaking  in  this 
area.  The  Commission  proposes  to 
address  the  remaining  issue  in  PRM-- 
50-20  as  part  of  this  rulemaking  action. 

Appendix  A  to  10  CFR  part  100. 
"Seismic  and  Geologic  Siting  Criteria 
for  Nuclear  Power  Plants,"  was 
originally  issued  as  a  proposed 
regulation  on  November  25, 1971  (36  FR 
22601),  published  as  a  final  regulation 
on  November  13,  1973  (38  FR  31279), 
and  became  efl"ective  on  December  13, 
1973.  There  have  been  two  amendments 
to  10  CFR  part  100,  appendix  A.  The 
first  amendment,  issued  November  27, 
1973  (38  FR  32575),  corrected  the  final 
regulation  by  adding  the  legend  under 


the  diagram.  The  second  amendment 
resulted  from  a  petition  for  rulemaking 
(PRM-100-1)  requesting  that  an  opinion 
be  issued  that  would  interpret  and 
clarify  Appendix  A  with  respect  to  the 
determination  of  the  Safe  Shutdown 
Earthquake.  A  notice  of  filing  of  the 
petition  was  published  on  May  14. 1975 
(40  FR  20983).  The  substance  of  the 
petitioner's  proposal  was  accepted  and 
published  as  an  immediately  effective 
final  regulation  on  January  10, 1977  (42 
FR  2052). 

The  first  proposed  revision  to  these 
regulations  was  published  for  public 
comment  on  October  20. 1992  (57  FR 
47802).  The  availability  of  the  five  draft 
regulatory  guides  and  the  standard 
review  plan  section  that  were  developed 
to  provide  guidance  on  meeting  the 
proposed  regulations  was  pubUshed  on 
November  25, 1992  (57  FR  55601).  The 
comment  period  for  the  proposed 
regulations  was  extended  two  times. 
First,  the  NRC  staff  initiated  an 
extension  (58  FR  271)  from  February  17, 
1993  to  March  24. 1993,  to  be  consistent 
with  the  comment  period  on  the  draft 
regulatory  guides  and  standard  review 
plan  section.  Second,  in  response  to  a 
request  from  the  public,  the  comment 
period  was  extended  to  June  1, 1993  (58 
FR  16377). 

The  proposed  regulations  published 
on  October  20. 1992  (57  FR  47802)  and 
draft  guidance  documents  cited  in  the 
avail^ility  notice  published  on 
November  25, 1992  (57  FR  55601)  are 
withdrawn  because  of  the  substantive 
nature  of  the  changes  to  be  made  in 
response  to  pubUc  comments  and  are 
replaced  with  the  second  proposed 
revisicm  of  the  regulations  presented  in 
this  document 

II.  OblectiTes 

The  objectives  of  this  proposed 
regulatory  action  are  to — 

1.  State  basic  site  criteria  for  future 
sites  that,  based  upon  experience  and 
importance  to  risk,  have  been  shown  as 
key  to  protecting  public  health  and 
safety; 

2.  Provide  a  stable  regulatory  basis  for 
seismic  and  geologic  siting  and 
applicable  earthquake  engineering 
design  of  future  nuclear  power  plants 
that  will  update  and  clarify  regulatory 
requirements  and  provide  a  flexible 
structure  to  permit  consideration  of  new 
technical  understandings;  and 

3.  Relocate  source  term  and  dose 
requirements  that  apply  primarily  to 
plant  design  into  10  CFR  part  50. 

in.  Genesis 

The  proposed  regulatory  action 
reflects  changes  that  are  intended  to  (1) 
benefit  from  the  experience  gained  in 


a[  plying  the  existing  regulation  and 
fr(  »m  research;  (2)  resolve  interpretive 
q»  estions;  (3)  provide  needed  regtilatory 
fl(  xibility  to  incorporate  state-of-the-art 
in  provements  in  the  geosciences  and 
etithquake  engineering;  and  (4)  simplify 
thk  language  to  a  more  "plain  EngU^" 
tekt.  In  addition,  the  proposed 
reeulatory  action  will  benefit  from 
public  comments  received  on  the  first 
proposed  revision  of  the  regulations  and 
guidance  documents. 

The  proposed  regulatory  action  would 
apply  to  applicants  who  apply  for  a 
construction  permit,  operating  license, 
poeluninary  design  approval,  final 
design  approval,  manufacturing  license, 
early  site  pennit,  design  certification,  or 
cabined  license  on  or  after  the 
effective  date  of  the  final  regulations, 
teria  not  associated  vsrith  the 
ection  of  the  site  or  establishment  of 
Safe  Shutdown  Earthquake  Ground 
tion  (SSE)  have  been  placed  into  It) 
R  part  50.  This  action  is  consistent 
th  the  location  of  other  design 
requirements  in  10  CFR  part  50. 

Because  the  revised  criteria  presented 
injthe  proposed  regulation  would  not  be 
applied  to  existing  plants,  the  licensing 
bases  for  existing  nuclear  power  plants 
nmst  remain  part  of  the  regulations. 
Tlerefore,  the  non-seismic  and  seismic 
reactor  site  criteria  for  current  plants 
w  )uld  be  retained  as  subpart  A  and 
aj  pendix  A  to  10  CFR  part  100, 
respectively.  The  proposed  revised 
reactor  site  criteria  would  be  added  as 
subpart  B  in  10  CFR  part  100  and  would 
adply  to  site  appUcations  received  on  or 
afjer  the  effective  date  of  the  final 
reflations.  Non-|f  ismic  site  criteria 
urbuld  be  added  as  a  new  §  100.21  to 
subpart  B  in  10  CFR  part  100.  The 
teria  on  seismic  and  geologic  siting 
uld  be  added  as  a  new  §  100.23  to 
part  B  in  10  CFR  part  100.  The  dose 
llculations  and  the  earthquake 
engineering  criteria  would  be  located  in 
1(  CFR  part  50  (§  S0.34(iO  and 
Appendix  S,  respectively).  Because 
Appendix  S  is  not  self  executing, 
a]  plicable  sections  of  part  50  (§  50.34 
ai  id  §  50.54)  are  revised  to  reference 
a]  ipendix  S.  The  proposed  regulation 
would  also  make  conforming 
artiendments  to  10  CFR  part  52.  Section 
52.17(a)(1)  would  be  amended  to  reflect 
cl  anges  in  50.34(a)(1)  and  10  CFR  Part 
11 10. 

r  '.  Alternatives 

The  first  alternative  considered  by  the 
C  >mmission  was  to  continue  using 
CI  jrrent  regulations  for  site  suitability 
determinations.  This  is  not  considered 
a^  acceptable  alternative.  Accident 
s(  urce  terms  aiid  dose  calculations 
a  irrently  primarily  influence  plant 


design  requirements  rather  than  siting. 
It  is  desirable  to  state  basic  site  criteria 
which,  through  importance  to  risk,  have 
been  shown  to  be  key  to  assuring  public 
health  and  safety.  Further,  significant 
advances  in  understanding  severe 
accident  behavior,  includkig  fission 
product  release  and  transport,  as  well  as 
in  the  earth  sciences  and  in  earthquake 
engineering  have  taken  place  since  the 
promulgation  of  the  present  regulation 
and  deserve  to  be  reflected  in  die 
regulations. 

The  second  alternative  considered 
was  replacement  of  the  existing 
regulation  with  an  entirely  new 
regulation.  This  is  not  an  acceptable 
alternative  because  the  provisions  of  the 
existing  regulations  form  part  of  the 
licensing  bases  for  many  of  the 
operating  nuclear  power  plants  and 
others  tluit  are  in  various  stages  of 
obtaining  operating  licenses.  Therefore, 
these  provisions  should  remain  in  force 
and  effect. 

The  approach  of  establishing  the 
revised  requirements  in  new  sections  to 
10  CFR  part  100  and  relocating  plant 
design  requirements  to  10  CFR  part  50 
while  retaining  the  existing  regulation 
was  chosen  as  the  best  alternative.  The 
public  will  benefit  from  a  clearer,  more 
imiform,  and  more  consistent  licensing 
process  that  incorporates  updated 
information  and  is  subject  to  fewer 
interpretations.  The  NRC  staff  will 
benefit  from  improved  regulatory 
implementation  (both  tet^nical  and 
legal),  fewer  interpretive  debates,  and 
increased  regulatory  flexibility. 
Applicants  will  derive  the  same  benefits 
in  addition  to  avoiding  licensing  delays 
caused  by  unclear  regulatory 
requirements. 

V.  Major  Changes 

A.  Reactor  Siting  Criteria  (Nonseismic) 

Since  promulgation  of  the  reactor  site 
criteria  in  1962,  the  Commission  has 
approved  more  than  75  sites  for  nuclear 
power  reactors  and  has  had  an 
opportunity  to  review  a  number  of 
others.  In  addition,  light-water 
commercial  power  reactors  have 
accumulated  about  1800  reactor-years  of 
operating  experience  in  the  United 
States.  As  a  result  of  these  site  reviews 
and  operational  experience,  a  great  deal 
of  insight  has  been  gained  regarding  the 
design  and  operation  of  nuclear  power 
plants  as  well  as  the  site  factors  that 
influence  risk.  In  addition,  an  extensive 
research  effort  has  been  conducted  to 
understand  accident  phenomena, 
including  fission  product  release  and 
transport.  This  extensive  operational 
experience  together  with  the  insights 
gained  from  recent  severe  accident 
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research  as  well  as  numerous  risk 
studies  on  radioactive  material  releases 
to  the  environment  imder  severe 
accident  conditions  have  all  confirmed 
that  present  commercial  power  reactor 
design,  construction,  operation  and 
siting  is  expected  to  effectively  limit 
risk  to  the  public  to  very  low  levels. 
These  risk  studies  include  the  early 
"Reactor  Safety  Study"  (WASH-1400), 
published  in  1975,  many  Probabilistic 
Risk  Assessment  (PRA)  studies 
conducted  on  individual  plants  as  well 
as  several  specialized  studies,  and  the 
recent  "Severe  Accident  Risks:  An 
Assessment  for  Five  U.S.  Nuclear  Power 
'  Plants,"  (NUREG-1150),  issued  in  1990. 
Advanced  reactor  designs  currently 
imder  review  are  expected  to  result  in 
even  lower  risk  and  improved  safety 
compared  to  existing  plants.  Hence,  the 
substantial  base  of  knowledge  regarding 
power  reactor  siting,  design, 
construction  and  operation  reflects  that 
the  primary  factors  that  determine 
public  health  and  safety  are  the  reactor 
desi^,  construction  and  operation. 

Siting  factors  and  criteria,  however, 
are  important  in  assuring  that 
radiological  doses  from  normal 
operation  and  postulated  accidents  will 
be  acceptably  low.  that  natural 
phenomena  and  potential  man-made 
hazards  will  be  appropriately  accounted 
for  in  the  design  of  the  plant,  and  that 
site  characteristics  are  amenable  to  the 
development  of  adequate  emergency 
plans  to  protect  the  public  and  adequate 
security  measures  to  protect  the  plant. 
The  Commission  has  also  had  a  long 
standing  policy  of  siting  reactors  away 
bom  densely  populated  centera.  and  is 
continuing  Uiis  policy  in  the  proposed 
rule. 

The  Commission  is  proposing  to 
incorporate  basic  reactor  site  criteria  in 
the  proposed  rule  to  accomplish  the 
above  purposes. 

The  Commission  proposes  to  retain 
source  term  and  dose  calculations  to 
verify  the  adequacy  of  a  site  for  a 
specific  plant,  but  source  term  and  dose 
calculations  will  be  relocated  to  part  50, 
since  experience  has  shown  that  these 
calculations  have  tended  to  influence 
plant  design  aspects  such  as 
containment  leak  rate  or  filter 
performance  rather  than  siting.  No 
specific  source  term  would  be 
referenced  in  part  50.  Rather,  the  source 
term  would  be  required  to  be  one  that 
is  "•  *  •  assumed  to  result  in 
substantial  meltdown  of  the  core  with 
subsequent  release  into  the  containment 
of  appreciable  quantities  of  fission 
products."  Hence,  this  guidance  could 
be  utilized  with  the  source  term 
currently  used  for  light-water  reactors, 
or  used  in  conjunction  with  revised 


accident  source  terms,  currently  under 
development  within  the  NRC  staff  as 
well  as  in  the  industry. 

The  proposed  relocation  of  source 
term  and  dose  calculations  to  part  50 
represent  a  partial  decoupling  of  siting 
from  accident  source  term  and  dose 
calculations.  The  siting  criteria  are 
envisioned  to  be  utilized  together  with 
standardized  plant  designs  whose 
featiues  will  be  certified  in  a  separate 
design  certification  rulemaking 
procedure.  Each  of  the  standardized 
desi^  would  specify  an  atmospheric 
dilution  factor  that  would  be  required  to 
be  met,  in  order  to  meet  the  dose  criteria 
at  the  exclusion  area  boimdary.  For  a 
given  standardized  design,  a  site  having 
relatively  poor  dispersion 
characteristics  would  require  a  larger 
exclusion  area  distance  than  one  having 
good  dispersion  characteristics. 
Additional  design  features  would  be 
discouraged  in  a  standardized  design  to 
compensate  for  otherwise  poor  site 
conditions. 

Although  individual  plant  tradeoffs 
would  be  discouraged  for  a  given 
standardized  design,  a  different 
standardized  design  could  require  a 
different  atmospheric  dilution  factor. 
For  custom  plants  that  do  not  involve  a 
standardized  design,  the  source  term 
and  dose  criteria  will  continue  to 
provide  assurance  that  the  site  is 
acceptable  for  the  proposed  design. 

Rationale  for  Individual  Criteria 

A.  Exclusion  Area.  An  exclusion  area 
surrounding  the  immediate  vicinity  of 
the  plant  has  been  a  requirement  for 
siting  power  reactore  fit>m  the  very 
beginning.  This  area  provides  a  high 
degree  of  protection  to  the  pubUc  from 
a  variety  of  potential  plant  accidents 
and  also  affords  protection  to  the  plant 
bom  potential  man-related  hazards.  The 
Commission  considers  an  exclusion  area 
to  be  an  essential  feature  of  a  reactor  site 
and  is  proposing  to  retain  this 
requirement  for  future  reactora. 

The  proposed  rule  issued  for 
comment  in  October  1992  proposed  a 
minimum  distance  to  the  exclusion  area 
boundary  of  0.4  miles  (640  meters), 
based  upon  the  suggested  value  given  in 
Regulatory  Guide  4.7.  without  utilizing 
source  term  and  dose  calculations.  This 
was  based  upon  a  conservative 
evaluation  of  the  performance  of  fission 
product  cleanup  systems  such  as 
containment  sprays  or  filter  systems. 
Numerous  comments  were  received 
stating  that  source  term  and  dose 
calculations  should  Se  retained,  and 
that  the  exclusion  area  distance  should 
also  be  based  upon  a  more  realistic 
evaluation  of  actual  fissicm  product 
cleanup  systems.  In  response  to  these 


comments,  the  Commission  is 
proposing,  in  the  present  rule,  to  retain 
the  use  of  source  term  and  dose 
calculations,  in  part  50.  to  verify  that  an 
applicant's  proposed  exclusion  area 
distance  is  adequate  to  assure  that  the 
radiological  dose  to  an  individual  will 
be  acceptably  low  in  the  event  of  a 
postulated  accident.  However,  as  noted 
above,  if  source  term  and  dose 
calculations  are  used  in  conjunction 
with  standardized  designs,  imlimited 
phint  tradeoff  to  compensate  for  poor 
site  conditions  would  not  be  permitted. 
For  plants  that  do  not  involve 
standardized  designs,  the  source  term 
and  dose  calculations  would  continue  to 
provide  assurance  that  the  site  is 
acceptable  for  the  proposed  design. 

The  present  regulation  requires  thai 
the  exchision  area  be  of  such  size  that 
an  individual  located  at  any  point  on  its 
boundary  for  two  hours  immediately 
following  onset  of  the  postulated  fission 
product  release  would  not  receive  a 
total  radiation  dose  in  excess  of  25  rem 
to  the  whole  body  or  300  rem  to  the 
thyroid  gland.  A  footnote  in  the  prusent 
regulation  notes  that  a  whole  body  dose 
of  25  rem  has  been  stated  to  correspond 
numerically  to  the  once  in  a  lifetime 
accidental  or  emergency  dose  to 
radiation  workers  which  could  be 
disregarded  in  the  determination  of 
their  radiation  exposure  status  (NBS 
Handbook  69  dated  June  5, 1959). 
However,  the  same  footnote  also  clearly 
states  that  the  Commission's  use  of  this 
value  does  not  imply  that  it  considers  it 
to  be  an  acceptable  limit  for  an 
emergency  dose  to  the  public  under 
accident  conditions,  but  only  that  it 
represents  a  reference  value  to  be  used 
for  evaluating  plant  features  and  site 
characteristics  intended  to  mitigate  the 
radiological  consequences  of  accidents 
in  order  to  provide  assurance  of  low  risk 
to  the  pubhc  under  postulated 
accidents.  The  Commission,  based  upon 
extensive  experience  in  applying  tliis 
criterion,  and  in  recognition  of  the 
conservatism  of  the  assumptions  in  its 
application  (a  large  fission  product 
release  within  containment  associated 
with  major  core  damage,  maximum 
allowable  containment  leak  rate,  a 
postulated  single  failure  of  any  of  the 
fission  product  cleanup  systems,  such 
as  the  containment  sprays,  adverse  site 
meteorological  dispersion 
characteristics,  an  individual  presumed 
to  be  located  at  the  boundary  of  the 
exclusion  area  at  the  centerline  of  the 
plume  for  two  hours  without  protective 
actions),  behaves  that  this  criterion  has 
clearly  resulted  in  an  adequate  level  of 
protection.  As  an  illustration  of  the 
conM^rvatism  of  this  assessment,  the 


maximum  whole  body  dose  received  by 
an  actual  individual  during  the  Three 
Mile  Island  accident  in  March  1979, 
which  involved  major  core  damage,  was 
estimated  to  be  about  0.1  rem. 

In  the  proposed  rule,  the  Commission 
is  proposing  two  changes  in  this  area. 

First,  the  Commission  is  proposing 
that  the  use  of  different  doses  for  the 
whole  body  and  thyroid  gland  be 
replaced  by  a  single  value  of  25  rem, 
total  effective  dose  equivalent  (TEDE). 
The  total  effective  dose  equivalent 
concept  is  consistent  with  part  20  of  the 
Commission's  regulations,  and  is 
defined  as  the  deep  dose  equivalent  (for 
external  exposures)  plus  the  committed 
effective  dose  equivalent  (for  internal 
exposures).  The  deep  dose  equivalent  is 
the  same  as  the  present  whole  body 
dose,  while  the  committed  effective 
dose  equivalent  is  the  sum  of  the 
products  of  doses  to  selected  body 
organs  times  weighting  factors  for  each 
organ  that  are  representative  of  the 
radiation  risk  associated  with  that 
organ. 

The  proposed  use  of  the  total  effective 
dose  equivalent,  or  TEDE,  is  based  upon 
two  considerations.  First,  since  it 
utilizes  a  risk  consistent  methodology  to 
assess  the  radiological  impact  of  all 
relevant  nuclides  upon  all  body  organs, 
use  of  TEDE  promotes  a  imiformity  and 
consistency  in  assessing  radiation  risk 
that  may  not  exist  with  the  separate 
whole  body  and  thyroid  organ  dose 
values  in  the  present  regulation. 
Second,  use  of  TEDE  lends  itself  readily 
to  the  application  of  updated  accident 
source  terms,  which  can  vary  not  only 
with  plant  design,  but  in  which 
additional  nuclides  besides  the  noble 
gases  and  iodine  are  predicted  to  be 
released  into  containment. 

The  Commission  has  examined  the 
xurrent  dose  criteria  of  25  rem  whole 
body  and  300  rem  thyroid  with  the 
intent  of  selecting  a  TEDE  numerical 
value  equivalent  to  the  risk  implied  by 
the  current  dose  criteria.  These  risks 
consist  of  the  risk  of  developing  cancer 
some  time  after  the  exposure  (latent 
cancer  incidence),  as  well  as  a  delayed 
risk  of  cancer  fatality  (latent  cancer 
fatality).  For  a  dose  of  25  rem  whole 
body,  the  individual  risk  of  latent 
cancer  fatality  is  estimated  to  be  about 
2.5x10"  2;  the  risk  of  latent  cancer 
incidence  is  about  twice  that  (using  risk 
coefficients  expressed  by  ICRP 
PublicaUon  60  and  in  NUREG/CR- 
4214).  For  a  dose  of  300  rem  thyroid,  the 
risk  of  latent  cancer  fatality  is  about 
2x10-3;  the  risk  of  latent  cancer 
incidence  is  about  a  factor  of  ten  higher. 

If  the  risk  of  latent  cancer  fatality  is 
selected  as  the  appropriate  risk  measure 
to  be  used,  the  current  dose  criteria 
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re]  iresent  a  risk  of  about  2.7x10  ~  2. 
Using  a  risk  coefficient  of  about  10"' 
pet  rem.  the  risk  of  latent  cancer  fatality 
imblied  by  the  current  dose  criteria  is 
eqmvalent  to  27  rem  TEDE.  (BEIR  V 
esQmates  a  latent  cancer  fatality  risk 
coefficient  of  about  5x10 -♦  per  rem,  if 
thi  dose  is  received  over  a  period  of 
days  or  more:  however,  if  the  exposure 
petiod  is  shorter,  such  as  2  hours,  the 
rise  coefficient  is  approximately 
do  ible.) 

i  f  latent  cancer  incidence  rather  than 
fat  thty  were  used,  the  current  dose 
cri  eria  would  correspond  to  a  value  of 
about  35  rem  TEDE. 

The  Commission  is  proposing  to  use 
th^  risk  of  latent  cancer  fatality  as  the 
ap  >ropriate  risk  measure  since 
qu  mtitative  health  objectives  (QHOs) 
for  it  have  been  established  in  the 
Crtnmission's  Safety  Goal  policy. 
Al'  hough  the  cxirrent  dose  criteria  are 
eqi  livalent  in  risk  to  27  rem  TEDE,  as 
no  ed  above,  the  Commission  is 
proposing  to  use  25  rem  TEDE  as  the 
dofe  criterion  for  plant  evaluation 
puiposcs,  since  this  value  is  essentially 
thd  same  level  of  risk  as  the  current 
crijeria. 

Blevertheless,  the  Commission  is 
specifically  requesting  comments  on  the 
us<  of  TEDE.  Comments  are  requested 
on  whether  the  cturent  dose  criteria 
sh(  luld  be  modified  to  utilize  the  total 
eff  active  dose  equivalent,  or  TEDE, 
CO]  icept.  The  Commission  is  also 
rec  uesting  comments  on  whether  a 
TE  3E  value  of  25  rem  (consistent  with 
lat  int  cancer  fatality),  or  34  rem 
(cc  nsistent  with  latent  cancer 
incidence),  or  some  other  value  should 
be  iised.  Finally,  because  the  thyroid 
wc  ighting  factor  is  equal  to  a  value  of 
0.(  3.  there  exists  a  theoretical 
po  isibility  that  an  accidental  release 
coi  nposed  only  of  iodine  could  result  in 
a  1 EDE  less  than  25  rem,  yet  result  in 
a  t  lyroid  dose  of  over  800  rem. 
Al  hough  the  Commission  believes  that 
the  likelihood  that  an  actual  accident 
would  release  only  iodine  is  highly 
unlikely,  comments  are  also  requested 
as  jo  whether  the  dose  criterion  should 
alsb  include  a  "capping"  limitation,  that 
is,  an  additional  requirement  that  the 
doie  to  any  individual  organ  not  be  in 
exi  ess  of  some  fiaction  of  the  total. 

'  'he  second  change  being  proposed  in 
thi  5  area  is  in  regard  to  the  time  period 
thj  t  a  hypothetical  individual  is 
ass  umed  to  be  at  the  exclusion  area 
boi  indary.  While  the  duration  of  the 
tin  e  period  remains.£t  a  value  of  two 
hoi  u-s.  the  Commission  is  proposing  that 
thi  5  time  period  not  be  fixed  in  regard 
to  he  appearance  of  fission  products 
wi  bin  containment,  but  that  various 
twi  (-hour  periods  be  examined  with  the 


objective  that  the  dose  to  an  individual 
not  be  in  excess  of  25  rem  TEDE  for  any 
two-hour  period  after  the  appearance  of 
fission  products  within  containment. 
The  Commission  is  proposing  this 
change  to  reflect  improved 
imderstanding  of  fission  product  release 
into  the  containment  imder  severe 
accident  conditions.  For  an  asstmied 
instantaneous  release  of  fission 
products,  as  contemplated  by  the 
present  rule,  the  two  hour  period  that 
commences  with  the  onset  of  the  fission 
product  release  clearly  results  in  the 
highest  dose  to  a  hypothetical 
individual  offsite.  Improved 
imderstanding  of  severe.acddents 
shows  that  fission  product  releases  to 
the  containment  do  not  occur 
instantaneously,  and  that  the  bulk  of  the 
releases  may  not  take  place  for  about  an 
hour  or  more.  Hence,  the  two-hour 
period  commencing  with  the  onset  of 
fission  product  release  may  not 
represent  the  highest  dose  that  an 
individual  could  be  exposed  to  over  any 
two-hour  period.  As  a  result,  the 
Commission  is  proposing  that  various 
two-hour  periods  bia  examined  to  assure 
that  the  dose  to  a  hypothetical 
individual  at  the  exclusion  area 
boundary  will  not  be  in  excess  of  25  rem 
TEDE  over  any  two-hour  period  after  the 
onset  of  fission  product  release. 

B.  Site  Dispersion  Factors.  Site 
dispersion  factors  have  been  utilized  to 
provide  an  assessment  of  dose  to  an 
individual  as  a  result  of  a  postulated 
accident.  Since  the  Commission  intends 
to  require  that  a  verification  be  made 
that  the  exclusion  area  distance  is 
adequate  to  assure  that  the  guideline 
dose  to  a  hypothetical  individual  will 
not  be  exceeded  under  postulated 
accident  conditions,  as  well  as  to  assure 
that  radiological  limits  are  met  under 
normal  operating  conditions,  the 
Commission  is  proposing  that  the 
atmospheric  dispersion  characteristics 
of  the  site  will  be  required  to  be 
evaluated,  and  that  site  dispersion 
factors  based  upon  this  evaluation  be 
determined  and  used  in  assessing 
radiological  consequences  of  normal 
operations  as  well  as  accidents. 

C  Low  Population  Zone.  ITie  present 
regulation  requires  that  a  low 
population  zone  (LPZ)  be  defined 
immediately  beyond  the  exclusion  area. 
Residents  are  permitted  in  this  area,  but 
the  number  and  density  must  be  such 
that  there  is  a  reasonable  probabiUty 
that  appropriate  protective  measures 
could  be  taken  in  their  behalf  in  the 
event  of  a  serious  accident.  In  addition, 
the  nearest  densely  populated  center 
containing  more  than  about  25,000 
residents  must  be  located  no  closer  than 
one  and  one-third  times  the  outer 
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boimdary  of  the  LPZ.  Finally,  the  dose 
to  a  hypothetical  individual  located  at 
the  outer  boundary  of  the  LPZ  over  the 
entire  course  of  the  accident  must  not  be 
in  excess  of  the  dose  values  given  in  the 
regulation. 

Before  1980,  the  LPZ  generally 
defined  the  distance  over  which  public 
protective  actions  were  contemplated  in 
the  event  of  a  serious  accident  The 
regulations  in  10  CFR  50.47  now 
requires  plume  exposure  Emergency 
Planning  Zones  (m»Z)  of  about  10  miles 
for  each  plant. 

While  the  Commission  considers  that 
the  siting  functions  intended  for  the 
LPZ.  namely,  a  low  density  of  residents 
and  the  feasibility  of  taking  protective 
actions,  have  been  accomplished  by 
other  regulations  or  can  be 
accomplished  by  other  guJdance.  the 
Commission  continues  to  befieve  that  a 
requirement  that  limits  the  radiological 
consequences  over  the  course  of  the 
accident  provides  a  useful  evaluation  of 
the  plant's  long-term  capability  to 
mitigate  postulated  accidents.  For  this 
reason,  the  Commission  is  proposing  to 
retain  the  requirement  that  the  dose 
consequences  be  evaluated  at  the  outer 
boimdary  of  the  LPZ  over  the  course  of 
the  postulated  accident  and  that  these 
not  be  in  excess  of  25  rem  TEDE. 

D.  Physical  Characteristics  of  the  Site. 
It  has  been  required  that  physical 
characteristics  of  the  site,  such  as  the 
geology,  seismology,  hydrology, 
meteorology  characteristics  be 
considered  in  the  design  and 
construction  of  any  plant  proposed  to  be 
located  there.  The  proposed  rule  would 
require  that  these  diaracteristics  be 
evaluated  and  that  site  parameters,  such 
as  design  basis  flood  conditions  or 
tornado  wind  loadings  be  estabUshed 
for  use  in  evaluating  any  plant  to  be 
located  on  that  site  in  order  to  ensure 
that  the  occurrence  of  such  physical 
phenomena  would  pose  no  undue 
hazard. 

E.  Nearby  Transportation  Routes, 
Industrial  and  Military  Facilities.  As  for 
natural  phenomena,  it  has  been  a  long- 
standing NRC  staff  practice  to  review 
man-related  activities  in  the  site  vicinity 
to  provide  assurance  that  potential 
hazards  associated  with  such  facilities 
or  transportation  routes  will  pose  no 
undue  risk  to  any  plant  proposed  to  be 
located  at  the  site.  The  proposed  rule 
would  codify  this  practice. 

F.  Adequacy  of  Security  Plans.  The 
proposed  rule  would  require  that  the 
characteristics  of  the  site  be  such  that 
adequate  security  plans  and  measures 
for  the  plant  could  be  developed.  The 
Commission  envisions  that  this  would 
entail  a  small  secure  area  considerably 


smaller  than  that  envisioned  for  the 
exclusitm  area. 

G.  Adequacy  of  Emergency  Plans.  The 
proposed  rule  would  also  require  that 
the  site  characteristics  be  such  that 
adequate  plans  to  carry  out  protective 
measures  for  members  of  the  public  in 
the  event  of  emergency  could  be 
developed. 

H.  Siting  Away  From  Densely 
Populated  Centers.  Population  density 
considerations  beyond  the  exclusion 
area  have  been  required  since  issuance 
of  part  100  in  1962.  The  current  rule 
requires  a  "low  population  zone"  (LPZ) 
beyond  the  immediate  exclusion  area. 
"The  LPZ  boundary  must  be  of  such  a 
size  that  an  individual  located  at  its 
outer  boundary  must  not  receive  a  dose 
in  excess  of  the  values  given  in  part  100 
over  the  course  of  the  accident  While 
numerical  values  of  population  or 
population  density  are  not  specified  for 
this  region,  the  regulation  also  requires 
that  the  nearest  boundary  of  a  densely 
populated  center  of  about  25,000  or 
more  persons  be  located  no  closer  than 
one  and  one-third  times  the  LPZ  outer 
boundary.  Part  100  has  no  population 
criteria  other  than  the  size  of  the  LPZ 
and  the  proximity  of  the  nearest 
population  center,  but  notes  that  "where 
very  large  cities  are  involved,  a  greater 
distance  may  be  necessary." 

Whereas  the  exclusion  area  size  is 
based  upon  limitation  of  individual  risk, 
population  density  requirements  serve 
to  set  societal  risk  limitations  and  reflect 
consideration  of  accidents  beyond  the 
design  basis,  or  severe  accidents.  Such 
accidents  were  clearly  a  consideration 
in  the  original  issuance  of  part  100, 
since  the  Statement  of  Considerations 
(27  FR  3509;  April  12, 1962)  noted  that: 

Further,  since  accidents  of  greater  potential 
hazard  than  those  comnionly  postulated  as 
representing  an  upper  limit  are  conceivable, 
although  highly  improbable,  it  was 
considered  desirable  to  provide  for 
protection  against  excessive  exposure  doses 
to  people  in  large  centers,  where  effective 
protective  measures  might  not  be  feasible 
•  •  *.  Hence,  the  population  center  distance 
was  added  as  a  site  requirement. 

Limitation  of  population  density  beyond 
the  exclusion  area  has  the  following 
benefits: 

(a)  It  facilitates  emergency 
preparedness  and  planning;  and 

(b)  It  reduces  potential  doses  to  large 
numbers  of  people  and  reduces  property 
damage  in  the  event  of  severe  accidents. 

Although  the  Commission's  Safety 
Goal  pohcy  provides  guidance  on 
individual  risk  limitations,  in  the  form 
of  the  Quantitative  Health  Objectives 
(QHO),  it  provides  no  guidance  with 
regard  to  societal  risk  limitations  and 
therefore  cannot  be  used  to  ascertain 


whether  a  particular  population  density 
would  meet  the  Safety  Goal. 

However,  results  of  severe  accident 
risk  studies,  particularly  those  obtained 
from  NUREG-1150,  can  provide  useful 
insights  for  considering  potential 
criteria  for  population  density.  Severe 
accidents  having  the  highest 
consequences  are  those  where  core-melt 
together  with  early  bypass  of  or 
containment  failure  occurs.  Such  an 
event  would  likely  lead  to  a  "large 
release"  (without  defining  this 
precisely).  Based  upon  NUREG-1150, 
the  probability  of  a  core-melt  accident 
together  with  early  contaiiunent  failure 
or  bypass  for  some  current  generation 
LWRs  is  estimated  to  be  between  10  -  » 
and  10  -*  per  reactor  year.  For  future 
plants,  this  value  is  expected  to  be  less 
than  10  ~*  per  reactor  year. 

U  a  reactor  was  located  nearer  to  a 
large  dty  than  current  NfRC  practice 
permitted,  the  likelihood  of  exposing  a 
large  number  of  people  to  significant 
releases  of  radioactive  material  would 
be  about  the  same  as  the  probability  of 
a  core-melt  and  early  contaiimient 
failure,  that  is,  less  than  10"*  per 
reactor  year  for  future  reactor  designs.  It 
is  worth  noting  that  events  having  the 
very  low  likelihood  of  about  lO"'  per 
•reactor  year  or  lower  have  been  regarded 
in  past  licensing  actions  to  be 
"incredible",  and  as  such,  have  not  been 
required  to  be  incorporated  into  the 
design  basis  of  the  plant.  Hence,  based 
solely  upon  accident  likelihood,  it 
might  be  argued  that  siting  a  reactor 
nearer  to  a  lai^e  city  than  current  NRC 
practice  would  pose  no  undue  risk. 

If,  however,  a  reactor  were  sited  away 
bom  large  cities,  the  likelihood  of  the 
city  being  affected  would  be  reduced 
because  of  two  factors.  First,  because  the 
wind  is  expected  to  blow  in  all 
directions  with  roughly  the  same  . 
frequency,  the  likelihood  that 
radioactive  material  would  actually  be 
carried  towards  the  city  is  reduced 
significantly  because  it  is  likely  that  the 
wind  will  blow  in  a  direction  away  from 
the  city.  Second,  the  radiological  dose 
consequences  would  also  be  reduced 
with  distance  because  the  radioactive 
material  becomes  increasingly  diluted 
by  the  atmosphere  and  the  inventory 
becomes  depleted  due  to  the  natural 
processes  of  fallout  and  rainout  before 
reaching  the  city.  Analyses  indicate  that 
if  a  reactor  were  located  at  distances 
ranging  fix)m  10  to  about  20  miles  away 
bom  a  city,  depending  upon  its  size,  the 
likelihood  of  exposure  of  large  numbers 
of  people  within  the  city  would  be 
reduced  by  factors  of  ten  to  one  hundred 
or  more  compared  with  locating  a 
reactor  very  close  to  a  city. 
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In  summary,  next-generation  reactors 
are  expected  to  have  risk  characteristics 
sufficiently  low  that  the  safety  of  the 
public  is  reasonably  assured  by  the 
reactor  and  plant  design  and  operation 
itself,  resulting  in  a  very  low  likelihood 
of  occurrence  of  a  severe  accident.  Such 
a  plant  can  satisfy  the  QHOs  of  the 
Safety  Coal  with  a  very  small  exclusion 
area  distance  (as  low  as  0.1  miles).  The 
consequences  of  design  basis  accidents, 
analyzed  using  revised  source  terms  and 
with  a  realistic  evaluation  of  engineered 
safety  features,  are  likely  to  be  found 
acceptable  at  distances  of  0.25  miles  or 
less.  With  regard  to  population  density 
beyond  the  exclusion  area,  siting  a 
reactor  closer  to  a  densely  populated 
city  than  is  current  NRC  practice  would 
pose  a  very  low  risk  to  the  populace. 

Nevertheless,  the  Commission 
considers  that  defense-in-depth 
considerations  and  the  additional 
enhancement  in  safety  to  be  gained  by 
siting  reactors  away  from  densely 
populated  centers  should  be 
maintained. 

The  Commission  is  proposing  a  two- 
tier  approach  with  regard  to  population 
density  and  reactor  sites.  The  proposed 
rule  states  that  reactor  sites  should  be 
located  away  from  veiy  densely 
populated  centers,  and  that  areas  of  low 
population  density  are,  generally, 
preferred.  The  Commission  t)elieves  that 
a  site  not  falling  within  these  two 
categories,  although  not  preferred,  could 
be  found  acceptable  imder  certain 
conditions. 

The  Commission  is  not  establishing 
specific  numerical  criteria  for 
evaluation  of  population  density  in 
siting  futiue  reactor  facilities  because 
the  acceptability  of  a  specific  site  from 
the  standpoint  of  population  density 
must  be  considered  in  the  overall 
context  of  safety  and  environmental 
considerations.  The  Commission's 
intent  is  to  assure  that  a  site  that  has 
significant  safety,  environmental  or 
economic  advantages  is  not  rejected 
solely  because  it  has  a  higher 
population  density  than  other  available 
sites.  Population  density  is  but  one 
factor  that  must  be  balanced  against  the 
other  advantages  and  disadvantages  of  a 
particular  site  in  determining  the  site's 
acceptability.  Thus,  it  must  be 
recognized  that  sites  with  higher 
population  density,  so  long  as  they  are 
located  away  from  verydensely 
populated  centers,  can  be  approved  by 
the  Commission  if  they  present 
advantages  in  terms  of  other 
considerations  applicable  to  the 
evaluation  of  proposed  sites. 

On  April  28, 1977,  Free  Environment, 
Inc.  et  ad.,  filed  a  petition  for  rulemaking 
(PRM-50-20)  requesting,  among  other 


things,  that  "the  central  Iowa  nuclear 
projbct  and  other  reactors  be  sited  at 
leas :  40  miles  bom  major  population 
cen  ers."  The  petitioner  also  stated  that 
"lo(  ating  reactors  in  sparsely-populated 
area }  *  *  *  has  been  endorsed  in  non- 
bine  ing  NRC  guidelines  for  reactor 
sitii  g."  The  petitioner  did  not  specify 
wh{  t  constituted  a  major  population 
ceni  er.  The  only  NRC  guidelines 
com  :eming  population  density  in  regard 
to  n  actor  siting  are  in  Regulatory  Guide 
4.7.  issued  in  1974,  and  revised  in  1975, 
prio  r  to  the  date  of  the  petition.  This 
guic  e  states  population  density  values 
of  5  )0  persons  per  square  mile  out  to  a 
dist  mce  of  30  miles  from  the  reactor, 
not  10  miles. 

R  igulatory  Guide  4.7  does  provide 
effe  :tive  separation  from  population 
ceni  ers  of  various  sizes.  Under  this 
gui(  e.  a  population  center  of  about 
25.(  00  or  more  residents  should  be  no 
closer  than  4  miles  (6.4  km)  from  a 
reac  tor  because  a  density  of  500  persons 
per  square  mile  within  this  distance 
woi  Id  yield  a  total  population  of  about 
25,(  00  persons.  Similarly,  a  city  of 
100  000  or  more  residents  should  be  no 
clos  3T  than  about  10  miles  (16  km);  a 
city  of  500,000  or  more  persons  should 
be  r  o  closer  than  about  20  miles  (32 
km) ,  and  a  city  of  1.000,000  or  more 
persons  should  be  no  closer  than  about 
30  miles  (50  km)  from  the  reactor. 

T  le  Commission  has  examined  these 
gui(  elines  with  regard  to  the  Safety 
Goa  .  The  Safety  Goal  quantitative 
hea  th  objective  in  regard  to  latent 
cam  :er  fatality  states  that,  within  a 
dist  mce  of  ten  miles  (16  km)  from  the 
reac  tor.  the  risk  to  the  population  of 
late  it  cancer  fatality  from  nuclear 
pov  er  plant  operation,  including 
ace:  dents,  should  not  exceed  one"tenth 
of  o  le  percent  of  the  likelihood  of  latent 
can  :er  fatalities  from  all  other  causes.  In 
add  tion  to  the  risks  of  latent  cancer 
fata  ities,  the  Commission  has  also 
invi  stigated  the  UkeUbood  and  extent  of 
lan(  contamination  arising  &t)m  the 
rele  ise  of  long  lived  radioactive  species, 
sue  1  as  cesiiun-137,  in  the  event  of  a 
sev  re  reactor  accident. 

T  le  results  of  these  analyses  indicate 
thai  the  latent  cancer  fataUty 
qua  ititative  health  objective  noted 
abo  re  is  met  for  ciirrent  plant  designs. 
Fro  n  analysis  done  in  support  of  tihis 
pro  tosed  change  in  regulation,  the 
like  ihood  of  permanent  relocation  of 
peo  )le  located  more  than  about  20  miles 
(50  un)  from  the  reactor  as  a  result  of 
lan(  contamination  bom  a  severe 
ace  dent  is  very  low. 

T  lerefore,  the  Commission  concludes 
thai  the  ciurent  NRC  staff  guidance  in 
Reg  Lilatory  Guide  4.7  provide  a  means  of 
loa  ting  reactors  away  bom  population 


centers,  including  "major"  population 
centers,  depending  upon  their  size,  that 
would  limit  societal  consequences 
significantly,  in  the  event  of  a  severe 
accident.  The  Commission  finds  that 
granting  of  the  petitioner's  request  to 
specify  population  criteria  out  to  40 
miles  would  not  substantially  reduce 
the  risks  to  the  public.  As  noted,  the 
Commission  also  believes  that  a  higher 
population  density  site  could  be  found 
to  be  acceptable,  compared  to  a  lower 
population  density  site,  provided  there 
were  safety,  environmental  or  economic 
advantages  to  the  higher  population  site. 
Granting  of  the  petitioner's  request 
would  neglect  this  possibility  and 
.  would  make  population  density  the  sole 
criterion  of  site  acceptability.  For  these 
reasons,  the  Commission  has  decided 
not  to  adopt  the  proposal  by  Free 
Environment.  Incorporated. 

The  Conunission  also  notes  that 
future  population  grovrth  aroimd  a 
nuclear  power  plant  site,  as  in  other 
areas  of  the  region,  is  expected  but 
cannot  be  predicted  with  great  accvuacy, 
particularly  in  the  long-term.  Since 
higher  population  density  sites  are  not 
unacceptable,  per  se,  the  Commission 
does  not  intend  to  consider  license 
conditions  or  restrictions  upon  an 
operating  reactor  solely  upon  the  basis 
that  the  population  density  aroimd  it 
may  reach  or  exceed  levels  that  were  not 
expected  at  the  time  of  site  approval. 
Finally,  the  Commission  wishes  to 
emphasize  that  population 
considerations  as  well  as  other  siting 
requirements  apply  only  for  the  initial 
siting  for  new  plants  and  will  not  be 
used  in  evaluating  applications  for  the 
renewal  of  existing  nuclear  power  plant 
licenses. 

Change  to  10  CFR  Part  50 

The  proposed  change  to  10  CFR  part 
50  would  relocate  bom  10  CFR  Part  100 
the  dose  requirements  for  each 
applicant  at  specified  distances. 
Because  these  requirements  affect 
reactor  design  rather  than  siting,  they 
are  more  appropriately  located  in  10 
CFR  part  50. 

These  requirements  would  apply  to 
future  applicants  for  a  construction 
permit,  design  certification,  or  an 
operating  Ucense.  The  Commission  will 
consider  after  further  experience  in  the 
review  of  certified  designs  whether 
more  specific  requirements  need  to  be 
developed  regarding  revised  accident 
source  terms  and  severe  accident 
insights. 

B.  Seismic  and  Earthquake  Engineering 
Criteria 

The  following  major  changes  in  the 
proposed  revision  to  Appendix  A, 
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"Seismic  and  Geologic  Siting  Criteria 
for  Nuclear  Power  Plants,"  to  part  100, 
are  associated  with  the  proposed 
seismic  and  earthquake  engineering 
criteria  rule  making.  These  changes 
reflect  new  information  and  research 
results,  and  incorporate  the  intentions 
of  this  regulatory  action  as  defined  in 
Section  III  of  this  proposed  rule 
including  comments  from  the  public  on 
the  first  proposed  revision  of  the 
regulations.  A  specific  document 
explaining  the  NRC  staff's  disposition  of 
pertinent  comments  will  be  prepared 
coincident  with  the  final  rulemaking. 

1.  Separate  Siting  From  Design 

Criteria  not  associated  with  site 
suitability  or  estabUshment  of  the  Safe 
Shutdown  Earthquake  Ground  Motion 
(SSE)  have  been  placed  into  10  CFR  part 
50.  This  action  is  consistent  with  the 
location  of  other  design  requirements  in 
10  CFR  part  50.  Because  the  revised 
criteria  presented  in  the  proposed 
regulation  will  not  be  applied  to 
existing  plants,  the  licensing  basis  for 
existing  nuclear  power  plants  must 
remain  part  of  the  regulations.  The 
criteria  on  seismic  and  geologic  siting 
would  be  designated  as  a  new  §  100.23 
to  subpart  B  in  10  CFR  part  100.  Criteria 
on  earthquake  engineering  would  be 
designated  as  a  new  Appendix  S, 
"Earthquake  Engineering  Criteria  for 
Nuclear  Power  Plants,"  to  10  CFR  part 
50. 

2.  Remove  Detailed  Guidance  From  the 
Regulation 

The  current  regulation  contains  both 
requirements  and  guidance  on  how  to 
satisfy  the  requirements.  For  example. 
Section  IV,  "Required  Investigations," 
of  Appendix  A,  states  that  investigations 
are  required  for  vibratory  ground 
motion,  surfiace  faulting,  and  seismically 
induced  floods  and  water  waves. 
Appendix  A  then  provides  detailed 
guidance  on  what  constitutes  an 
acceptable  investigation.  A  similar 
situation  exists  in  Section  V,  "Seismic 
and  Geologic  Design  Bases."  of 
Appendix  A. 

Geosdence  assessments  require 
considerable  latitude  in  judgment.  This 
latitude  in  judgment  is  needed  because 
of  limitationB  fri  data  and  the  state-of- 
the-art  of  geologic  and  seismic  analyses 
and  because  of  the  rapid  evolution 
taking  place  in  the  geosciences  in  terms 
of  accumulating  knowledge  and  in 
modifying  concepts.  This  need  appears 
to  have  beian  recognized  when  the 
existing  regulation  was  developed.  The 
existing  regulation  states  that  it  is  based 
on  limited  geophysical  and  geological 
information  and  will  be  revised  as 


necessary  when  more  complete 
information  becomes  available. 

However,  having  geoscience 
assessments  detailed  and  east  in  a 
regulation  has  created  difficulty  for 
applicants  and  the  staff  in  terms  of 
inhibiting  the  use  of  needed  latitude  in 
judgment.  Also,  it  has  inhibited 
flexibility  in  applying  basic  principles 
to  new  situations  and  the  use  of 
evolving  methods  of  analyses  (for 
instance,  probabilistic)  in  the  licensing 
process. 

The  proposed  regulation  would  be 
streamlined,  becoming  a  new  section  in 
Subpart  B  to  10  CFR  part  100  rather 
than  a  new  appendix  to  part  100.  Also, 
the  level  of  detail  presented  in  the 
proposed  r^ulation  would  be  reduced 
considerably.  This  approach  reflects  the 
philosophy  of  the  first  proposed 
revision  that  the  regulation  only 
contains  the  basic  requirements  and  that 
the  detailed  guidance,  which  is 
contained  in  the  current  regulation. 
Appendix  A  to  10  CFR  part  100,  be 
removed  to  guidance  documents.  Thus, 
the  proposed  regulation  contains:  (a) 
Required  definitions,  (b)  A  requirement 
to  determine  the  geological, 
seismological,  and  engineering 
characteristics  of  the  proposed  site,  and 
(c)  A  requirement  to  determine  the  Safe 
Shutdown  Earthquake  Ground  Motion 
(SSE)  and  its  uncertainty,  to  determine 
the  potential  for  surface  deformation, 
and  to  determine  the  design  bases  for 
seismically  induced  floods  and  water 
waves.  The  guidance  documents 
describe  how  to  carry  out  these  required 
determinations.  The  key  elements  of  the 
balanced  approach  to  determine  the  SSE 
are  presented  in  the  following  section. 
The  elements  are  the  guidance  that  vnll 
be  fully  described  in  Sie  guidance 
documents.  The  proposed  regulation  is 
a  new  section  in  part  100  rather  than  an 
.appendix  to  Part  100.  "The  proposed 
regulation  would  identify  and  estabUsh 
basic  requirements.  Detailed  guidance, 
that  is,  the  procedures  acceptable  to  the 
NRC  for  meeting  the  requirements, 
would  be  contained  in  a  draft  regulatory 
guide  to  be  issued  for  public  comment 
as  Draft  Regulatory  Guide,  DG-1032, 
"Identification  and  Characterization  of 
Seismic  Sources  and  Determination  of 
Safe  Shutdown  Earthquake  Ground 
Motions." 

3.  Uncertainties  and  Probabilistic 
Methods 

The  existing  approach  for  determining 
a  Safe  Shutdown  Earthquake  Ground 
Motion  (SSE)  for  a  nuclear  reactor  site, 
embodied  in  appendix  A  to  10  CFR  part 
100,  relies  on  a  "deterministic" 
approach.  Using  this  deterministic 
approach,  an  applicant  develops  a 


single  set  of  earthquake  sounds, 
develops  for  each  source  a  postulated 
earthquake  to  be  used  as  the  source  of 
ground  motiAo  that  can  affiect  the  site, 
locates  the  postulated  earthquake 
according  to  prescribed  rules,  and  then 
calculates  ground  motions  at  the  site. 

Although  this  approach  has  wcvked 
reasonably  well  for  the  past  two 
decades,  in  the  sense  that  SSEs  for 
plants  sited  with  this  approach  are 
judged  to  be  suitably  conservative,  the 
approach  has  not  expUdtly  recognized 
uncertainties  in  geosciences  parameters. 
Because  so  little  is  known  about 
earthquake  phenomena  (especially  in 
the  eastern  United  States),  there  have 
often  been  differences  of  opinion  and 
differing  interpretations  among  experts 
as  to  the  largest  earthquakes  to  be 
considered  and  ground-motion  models 
to  be  used,  thus  often  making  the 
hcensine  process  relatively  unstable. 

Over  the  past  decade,  analysis 
methods  for  incorporating  these 
different  interpretations  have  been 
developed  and  used.  These 
"probabilistic"  methods  have  been 
designed  to  allow  explicit  incorporation 
of  different  models  for  zonation, 
earthquake  size,  ground  motion,  and 
other  parameters.  The  advantage  of 
using  these  probabilistic  methods  is 
their  ability  to  not  only  incorporate 
different  models  and  different  data  sets, 
but  also  to  weight  them  using  judgments 
as  to  the  validity  of  the  different  models 
and  data  sets,  and  thereby  providing  an 
explicit  expression  for  the  uncertainty 
in  the  ground  motion  estimates  and  a 
means  of  assessing  sensitivity  to  various 
input  parameters.  Another  advantage  of 
the  probabilistic  method  is  the  target 
exceedance  probabihty  is  set  by 
examining  the  design  bases  of  more 
recently  licensed  nuclear  power  plants. 

The  proposed  revision  to  the 
regulation  now  explicitly  recognizes 
that  there  are  inherent  imcertainties  in 
estabUshing  the  seismic  and  geologic 
design  parameters  and  allows  for  the 
option  of  using  a  probabilistic  seismic 
hazard  methodology  capable  of 
propagating  uncertainties  as  a  means  to 
address  these  uncertainties.  The  rule 
further  recognizes  that  the  nature  of 
uncertainty  and  the  appropriate 
approach  to  accoimt  for  it  depend 
greatly  on  the  tectonic  regime  and 
parameters,  such  as,  the  knowledge  of 
seismic  sources,  the  existence  of 
historical  and  recorded  data,  and  the 
understanding  of  tectonics.  Therefore, 
methods  other  than  the  probabihstic 
methods,  such  as  sensitivity  analyses, 
may  be  adeqtiate  for  some  sites  to 
account  for  uncertainties. 

The  NRC  staff  has  achieved  an 
appropriate  balance  between 
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detenninistic  and  probabilistic  seismic 
hazard  evaluatioDS  to  be  used  in  the 
revision  of  the  seismic  and  geologic 
siting  criteria  for  nuclear  power  plants. 
The  key  elements  of  this  balanced 
approach  are: 
— Conduct  site-specific  and  regional 

geoscience  investigations, 
— ^Target  exceedance  probability  is  set 

by  examining  the  design  bases  of 

more  recently  licensed  nuclear  power 

plants, 
—Conduct  probabilistic  seismic  hazard 

analysis  and  determine  ground 

motion  level  corresponding  to  the 

target  exceedance  probability, 
— Determine  if  infonnation  from 

geoscience  investigations  change 

prob^ilistic  residts, 
— ^Determine  site-^MCific  spectral  shape 

and  scale  this  shape  to  the  groimd 

motion  lev^  determined  above. 
— NRC  staff  review  using  all  available 

data  including  insights  and 

infonnation  Cram  previous  licensing 

experience,  and 
— Update  the  data  base  and  reassess 

probabilistic  methods  at  least  every 

ten  years. 
Thus,  the  proposed  approach  requires 
thorough  regional  and  site-specific 
geoscience  investigations,  llie  (xoposed 
approach  reflects  some  of  the  comments 
of  the  U.S.  utility  industry.  The  U.S. 
Geological  Survey  provided  a  series  of 
comments  and  recommendations  that 
led  to  and  can  be  met  by  the  above 
integrated  approadi. 

Rraults  ot  tne  regional  and  site- 
specific  investigations  must  be 
considered  in  application  of  the 
probabilistic  method.  The  current 
probabilistic  methods!  the  NRC 
sponsored  study  conducted  by 
Lawrence  Livermore  National 
Laboratory  (LLNL)  or  the  Electric  Power 
Research  Institute  (EPRI)  seismic  hazard 
study,  are  essentially  regional  studies 
without  detailed  information  on  any 
specific  location.  The  regional  and  site- 
specific  investigations  provide  detailed 
infonnation  to  update  the  database  of 
the  hazard  methodology  to  make  the 
probabilistic  analysis  site-specific. 

It  is  also  necessary  to  incorporate 
local  site  geological  £u:tors  such  as 
stratigraphy  and  topography  and  to 
account  for  site-specific  geotechnical 
properties  in  establishing  the  design 
basis  ground  motion.  In  order  to 
incorporate  local  site  facton  and 
advances  in  ground  motion  attenuaticMi 
models,  ground  motion  estimates  are 
determined  using  the  procedures 
outlined  in  the  liraft  Standard  Review 
Plan  Section  2.5.2.  Second  Proposed 
Revision  3,  "Vibratory  Groond  Motion." 

Methods  acceptable  to  the  NRC  sta£f 
for  implementing  the  proposed 


regi:  lation  are  described  in  Draft 
Reg  ilatory  Guide  DG-1032, 
"Id«  ntification  and  Characterization  of 
Seis  tnic  Sources  and  Determination  of 
Safe  Shutdown  Earthquake  Ground 
Mot  ons." 

T  le  NRC  staffs  review  approach  to 
eva]  uate  an  application  is  described  in 
Draft  SRP  Section  2-5.2.  This  review 
takers  into  account  the  information  base 
devaloped  in  licensing  more  than  100 
plants.  This  staff  review  is  consistent 
witli  the  intent  of  a  USGS 
reccfcnmendation.  Although  the  basic, 
premise  in  establishing  the  target 
exceedance  probability  is  that  the 
cument  design  levels  are  adequate,  a 
staff  review  further  assures  that  \here  is 

Stency  with  pnvioiis  licensing 
ans  and  that  the  scientific  basis 
:isions  are  clearly  undrastood. 
Thl^  review  approach  will  also  assist  in 
assessing  the  fairly  complex  regional 
prol^abiiistic  modeling  which 
incdrporates  multiple  hypotheses  and  a 
multitude  of  parameters.  Furthermore, 
this  process  should  provide  a  clear  basis 
for  dbe  staff's  decisions  and  facilitate 
comimunlcation  with  nonexperts. 


4.  S^e  Shutdown  Earthquake 

Tike  existing  regulation  (10  CFR  part 
lOOJ  appendix  A.  section  V(a)(l)(iv)) 
states  "The  mayinmin  vibratory 
accelerations  of  the  Safe  Shutdown  - 
aquake  at  each  of  the  various 
idation  locations  of  the  nuclear 
9r  plant  structures  at  a  given  site 
I  be  determined  •  *  •".  The 
location  of  the  seismic  input  motion 
contox)!  point  as  stated  in  the  existing 
regiilation  has  led  to  confrontations 
wit4  many  applicants  that  believe  this 
stipulation  is  inconsistent  with  good 
engineering  fundamentals. 

T  le  proposed  regulation  would  move 
the  ocation  of  the  seismic  input  motim 
con  rol  point  from  the  foimdation-level 
to  tl  e  free-field  at  the  free  ground 
surf  ice.  The  1975  version  of  the 
Star  dard  Review  Plan  placed  the 
com  rol  motion  in  the  free-field.  The 
pro]  losed  regulation  is  also  consistent 
witl  the  resolutiiMi  of  Unresolved  Safety 
Issu  i  (USI)  A-40.  "Seismic  Design 
Criti  iria"  (August  1989).  that  resiilted  in 
the  1  evision  of  Standard  Review  Plan 
Seel  ions  2.5^,  3.7.1,  3.7.2,  and  3.7.3. 
Ho\  ever,  the  proposed  regulation 
requires  that  the  horizontal  component 
of  the  Safe  Shutdown  Earthquake 
Ground  Motion  in  the  free-field  at  the 
foiuidation  level  of  the  structures  must 
be  ah  appropriate  response  spectrum 
considering  the  site  geotechnical 
pro  »erties,  with  a  pMk  ground 
acc(  leration  of  at  least  O.lg. 


5.  Value  of  the  Operating  Basis 
Earthquake  Ground  Motion  (OBE)  and 
Required  OBE  Analyses 

The  existing  regulation  (10  CFR. 
appendix  A.  section  V{a)(2))  states  that 
the  maximum  vibratory  groimd  motion 
of  the  OBE  is  at  least  one  half  the 
maximum  vibratory  ground  motion  of 
the  Safe  Shutdown  F-aTlhguake  ground 
motion.  Also,  the  existing  regulation  (10 
CFR,  appendix  A,  section  VI(a)(2))  states 
that  the  engineering  method  used  to 
insure  that  structures,  systems,  and 
components  are  capable  of  withstanding 
the  effects  of  the  OBE  shall  involve  the 
use  of  either  a  suitable  dynamic  analysis 
or  a  suitable  qualification  test  In  some 
cases,  for  instance  piping,  these  multi- 
facets  of  the  OBE  in  die  existing 
regulation  made  it  possible  for  the  OBE 
to  have  more  design  significance  than 
the  SSE.  A  decoupling  of  the  OBE  and 
SSE  has  been  suggested  in  several 
documents.  For  instance,  the  NRC  staff, 
SECY-79-300.  suggested  that  design  for 
a  single  limiting  event  and  inspection 
and  evaluation  for  earthquakes  in  excess 
of  some  specified  limit  may  be  the  most 
sound  regulatory  approach.  NUREG- 
1061,  "Report  of  the  U.S.  Nuclear 
Regulatory  Commission  Piping  Review 
Committee,"  Vol.  5.  April  1985.  (Table 
10.1)  ranked  a  decoupling  of  the  OBE 
and  SSE  as  third  out  of  six  high  priority 
changes.  In  SECY-90-016, 
"Evolutionary  Light  Water  Reactor 
(LWR)  Certification  Issues  and  Their 
Relationship  to  Current  Regulatory 
Requirements,"  the  NRC  staff  states  that 
it  agrees  that  the  OBE  should  not  control 
the  design  of  safety  systems. 

Activities  equivalent  to  OBE-SSE 
decoupling  are  also  being  done  in 
foreign  countries.  For  instance,  in 
Germany  their  new  design  standard 
requires  only  one  design  basis 
earthquake  (equivalent  to  the  SSE). 
They  require  an  inspection-level 
earthquake  (for  shutdown)  of  0.4  SSE. 
This  level  was  set  so  that  the  vibratory 
ground  motion  should  not  induce 
stresses  exceeding  the  allowable  stress 
limits  originally  required  for  the  OBE 
design. 

The  proposed  regulation  would  allow 
the  value  of  the  OBE  to  be  set  at  (i)  one- 
third  or  less  of  the  SSE.  where  OBE 
requirements  are  satisfied  without  an 
explicit  response  or  design  analyses 
being  performed,  or  (ii)  a  value  greater 
than  one-third  of  the  SSE,  where 
analysis  and  design  are  required.  There 
are  two  issues  the  applicant  should 
consider  in  selecting  the  value  of  the 
OBE:  first,  plant  shutdown  is  required  if 
vibratory  ground  motion  exceeding  that 
of  the  C^E  occurs  (discussed  below  in 
Item  6.  Required  Plant  Shutdown),  and 
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second,  the  amount  of  analyses 
associated  with  the  OBE.  An  applicant 
may  determine  that  at  one-third  of  the 
SSE  level,  the  probability  of  exceeding 
the  OBE  vibratory  ground  motion  is  too 
high,  and  the  cost  associated  with  plant 
shutdown  for  inspections  and  testing  of 
equipment  and  structures  prior  to 
restarting  the  plant  is  imacceptable. 
Therefore,  the  applicant  may  voluntarily 
select  an  OBE  value  at  some  higher 
fraction  of  the  SSE  to  avoid  plant 
shutdowns.  However,  if  an  applicant 
selects  an  OBE  value  at  a  fraction  of  the 
SSE  higher  than  one-third,  a  suitable 
analysis  shall  be  performed  to 
demonstrate  that  the  requirements 
associated  with  the  OBE  are  satisfied. 
The  design  shall  take  into  account  soil- 
structure  interaction  effects  and  the 
expected  duration  of  the  vibratory 
ground  motion.  The  requirement 
associated  with  the  OBE  is  that  all 
structures,  systems,  and  components  of 
the  nuclear  power  plant  necessary  for 
continued  operation  without  imdue  risk 
to  the  health  and  safety  of  the  public 
shall  remain  functional  and  within 
applicable  stress,  strain  and  deformation 
limits  when  subjected  to  the  effects  of 
the  OBE  in  combination  with  normal 
operating  loads. 

As  stated  above,  it  is  determined  that 
if  an  OBE  of  one-third  of  the  SSE  is 
used,  the  requirements  of  the  OBE  can 
be  satisfied  without  the  applicant 
performing  any  explicit  response 
analyses.  In  this  case,  the  OBE  serves 
the  function  of  an  inspection  and 
shutdown  earthquake.  Some  minimal 
design  checks  and  the  applicability  of 
this  position  to  seismic  base  isolation  of 
buildings  are  discussed  below.  There  is 
high  confidence  that,  at  this  ground- 
motion  level  with  other  postulated 
concuirrent  loads,  most  critical 
structures,  systems,  and  components 
will  not  exceed  currently  used  design 
limits.  This  is  ensured,  in  part,  because 
PRA  insights  will  be  used  to  support  a 
maigins-type  assessment  of  seismic 
events.  A  PRA-based  seismic  margins 
analysis  will  consider  sequence-level 
High  Confidence,  Low  Probability  of 
Failures  (HCLPFs)  and  fragilities  for  all 
sequences  leading  to  core  damage  or 
containment  failures  up  to 
approximately  one  and  two-thirds  the 
ground  motion  acceleration  of  the 
design  basis  SSE  (Reference:  Item  n.N, 
Site-Specific  Probabilistic  Risk 
Assessment  and  Analysis  of  External 
Events,  memorandum  from  Samuel  J. 
Chilk  to  James  M.  Taylor.  Subject: 
SECY-93-087— Policy,  Technical,  and 
Licensing  Issues  Pertaining  to 
Evolutionary  and  Advance  Light-Water 


Reactor  (ALWR)  Designs,  dated  July  21, 
1993. 

There  are  situations  associated  with 
current  analyses  where  only  OBE  is 
associated  with  the  design 
requirements,  for  example,  the  ultimate 
heat  sink  (see  Regulatory  Guide  1.27. 
"Ultimate  Heat  Sink  for  Nuclear  Power 
Plants").  In  these  situations,  a  value 
expressed  as  a  fraction  of  the  SSE 
response  would  be  used  in  the  analyses. 
Section  Vm  of  this  proposed  rule 
identifies  existing  guides  that  would  be 
revised  technically  to  maintain  the 
existing  design  philosophy. 

In  SECY-93-087.  "Policy,  Technical, 
and  Licensing  Issues  Pertaining  to 
Evolutionary  and  Advance  Light-Water 
Reactor  (ALWR)  Designs,"  the  NRC  staff 
requested  Commission  approval  on  42 
technical  and  policy  issues  pertaining  to 
either  evolutionary  LWRs,  passive 
LWRs,  or  both.  The  issue  pertaining  to 
the  elimination  of  the  OBE  is  designated 
l.M.  The  NRC  staff  identified  actions 
necessary  for  the  design  of  structures, 
systems,  and  components  when  the  OBE 
design  requirement  is  eliminated.  The 
staff  clarified  that  guidelines  should  be 
maintained  to  ensure  the  functionality 
of  components,  equipment,  and  their 
supports.  In  addition,  the  staff  clarified 
how  certain  design  requirements  are  to 
be  considered  for  buildings  and 
structures  that  are  currenUy  designed 
for  the  OBE.  but  not  the  SSE.  Also,  the 
NRC  staff  has  evaluated  the  effect  on 
safety  of  eliminating  the  OBE  from  the 
design  load  combinations  for  selected 
structures,  systems,  and  components 
and  has  developed  proposed  criteria  for 
an  analysis  using  only  the  SSE. 
Commission  approval  is  documented  in 
the  Chilk  to  Taylor  memorandum  dated 
July  21, 1993.  dted  above. 

More  than  one  earthquake  response 
analysis  for  a  seismic  base  isolated 
nuclear  power  plant  design  may  be 
necessary  to  ensure  adequate 
performance  at  all  earthquake  levels. 
Decisions  pertaining  to  the  response 
analyses  associated  with  base  isolated 
facilities  will  be  handled  on  a  case  by 
case  basis. 

6.  Required  Plant  Shutdow 

The  ctirrent  regulation  (Section 
V(a)(2))  states  that  if  vibratory  ground 
motion  exceeding  that  of  the  OBE 
occurs,  shutdown  of  the  nuclear  power 
plant  is  required.  The  supplementary 
information  to  the  final  regulation 
(published  November  13, 1973;  38  FR 
31279.  Item  6e)  includes  the  following 
statement:  "A  footnote  has  been  added 
to  §  50.36(c)(2)  of  10  CFR  part  50  to 
assure  that  each  power  plant  is  aware  of 
the  limiting  condition  of  operation 
which  is  imposed  under  section  V(2)  of 


appendix  A  to  10  CFR  part  100.  This 
limitation  requires  that  if  vibratory 
ground  motion  exceeding  that  of  the 
OBE  occurs,  shutdown  of  the  nuclear 
power  plant  will  be  required.  Prior  to 
resuming  operations,  the  licensee  will 
be  required  to  demonstrate  to  the 
Commission  that  no  functional  damage 
has  occurred  to  those  features  necessary 
for  continued  operation  without  undue 
~  risk  to  the  health  and  safety  of  the 
public."  At  that  time,  it  was  the 
intention  of  the  Commission  to  treat  the 
Operating  Basis  Earthquake  as  a  limiting 
condition  of  operation.  From  the 
statement  in  the  Supplementary 
Information,  the  Commission  directed 
apphcants  to  specifically  review  10  CFR 
Part  100  to  be  aware  of  diis  intention  in 
complying  with  the  requirements  of  10 
CFR  50.36.  Thus,  the  requirement  to 
shut  down  if  an  OBE  occurs  was 
expected  to  be  implemented  by  being 
included  among  the  technical 
specifications  submitted  by  applicants 
after  the  adoption  of  Appendix  A.  In 
fact,  applicants  did  not  include  OBE 
shutdown  requirements  in  their 
technical  specifications. 

The  proposed  regulation  would  treat 
plant  shutdown  associated  with 
vibratory  ground  motion  exceeding  the  - 
OBE  or  significant  plant  damage  as  a 
condition  in  every  operating  license.  A 
new  §  50.54(ff)  would  be  added  to  the 
regulations  to  require  a  process  leading 
to  plant  shutdown  for  licensees  of 
nuclear  power  plants  that  comply  with 
the  earthquake  engineering  criteria  in 
Paragraph  IV(a)(3)  of  Proposed 
Appendix  S,  "Earthquake  Engineering 
Criteria  for  Nuclear  Power  Plants,"  to  10 
CFR  part  50.  Immediate  shutdown  could 
be  required  until  it  is  determined  that 
structures,  systems,  and  components 
needed  for  safe  shutdown  are  still 
functional. 

Draft  Regulatory  Guide  DG-1034, 
"Pre-Earthquake  Planning  and 
Immediate  Nuclear  Power  Plant 
Operator  Post-Earthquake  Actions,"  is 
being  developed  to  provide  guidance 
acceptable  to  the  NRC  staff  for 
determining  whether  or  not  vibratory 
ground  motion  exceeding  the  OBE 
ground  motion  or  significant  plant 
damage  had  occurred  and  the  Uming  of 
nuclear  power  plant  shutdown.  The 
guidance  is  based  on  criteria  developed 
by  the  Electric  Power  Research  Institute 
(EPRI).  The  decision  to  shut  down  the 
plant  should  be  made  within  eight 
hours  after  the  earthquake.  The  data 
from  the  seismic  instrumentation, 
coupled  with  information  obtained  from 
a  plant  walk  down,  are  used  to  make  the 
determination  of  when  the  plant  should 
be  shut  down,  if  it  has  not  already  been 
shut  down  by  operational  perturbations 
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resulting  from  the  seismic  ev«iL  The 
guidance  being  developed  in  Draft 
Regulatory  Guide  DG-1034  is  based  on 
two  assumptions,  first,  that  the  nuclear 
power  plant  has  c^i««ble  seismic 
instrumentation,  incliKiing  the 
equipment  and  software  required  to 
process  the  data  within  foui  hours  after 
an  earthquake,  and  seomd,  that  the 
operator  walk  down  inspections  can  be 
performed  in  approximately  four  to 
eight  hours  d^woding  on  the  number  of 
personnel  conducting  the  inspection. 
The  regulation  also  includes  a  provision 
that  requires  the  licensee  to  consult 
with  the  Commission  and  to  propose  a 
plan  for  the  timely,  safe  ^utdown  of  the 
nucleu  power  plant  if  systems, 
structures,  or  componmits  necessary  for 
a  safe  shutdowm  or  to  maintain  a  safe 
shutdown  are  not  available.  (This 
unavailabihty  may  be  due  to  earthquake 
related  dainase.) 

Draft  ReguUtory  Guide  DG-1035, 
"Restart  of  a  ^fuclear  Power  Plant  Shut 
Down  by  a  Seismic  Event,"  is  being 
developed  to  provide  guidelines  that  are 
acceptable  to  the  NRG  sUff  for 
performing  inspections  and  tes'.s  of 
nuclear  po%ver  plant  equipment  and 
structures  prior  to  plant  restart.  This 
guidance  is  also  Ixraed  on  EPKl  repents. 
Prior  to  resuming  operaticxis,  the 
licensee  must  dmuMHtrate  to  the 
Commission  that  no  functional  damage 
has  occurred  to  those  features  necessary 
for  continued  operation  without  imdue 
risk  to  the  heahh  and  safety  of  the 
public.  The  results  of  post-shutdown 
inspections,  opeiebility  checks,  and 
surveillance  tests  must  be  doounented 
in  written  reports  and  submitted  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation.  The  licensee  shall  not 
resume  operation  imtil  authorized  to  do 
so  by  the  Director,  Office  of  Nuclear 
Reactor  Regulation. 

7.  Clarify  Interpretations 

In  §  100.23  to  10  CFR  part  100, 
changes  have  been  made  to  resolve 
questions  of  interpretation.  As  an 
example,  definitions  and  required 
investigations  stated  in  the  proposed 
regulation  would  be  significantly 
changed  to  eliminate  or  modify  phrases 
that  were  more  applicable  to  only  the 
western  part  of  the  United  States. 

The  instituticmal  definition  for 
"safety-related  structures,  systems,  and 
components"  is  drawn  from  appendix  A 
to  part  100  uiKler  m(c)  and  VI(a).  With 
the  proposed  relocation  of  the 
earthqiMke  engineering  criteria  to 
appendix  S  to  part  SO  and  the  proposed 
relocation  and  modification  to  dose 
guidelines  in  §  S0.34(aKl).  the 
definition  of  safiety-related  structures, 
systems,  and  components  is  included  in 


part  50  definitions  with  reference  to 
both  the  part  100  and  part  50  dose 
gui  lelines. 

VI.  Related  ReguUdory  Guides  and 
Statuiard  Review  Plan  Section 

T|ie  NRC  is  developing  the  following 
draft  regulatory  guides  and  standard 
review  plan  sections  to  provide 
prospective  licensees  with  the  necessary 
gui^nce  for  implementing  the 
pr(X)osed  regulation.  The  notice  of 
availabiUty  for  these  materials  will  be 
puolished  in  a  later  issue  of  the  Federal 
Register. 

1  DG-1032,  "Identification  and 
Ch(  racterization  of  Seismic  Sources  and 
Determination  of  Shutdown  Earthquake 
Grdimd  Motions."  The  draft  guide 
pralades  general  guidance  and 
recimmendations,  describes  acceptable 
^procedures  and  provides  a  list  of 
refffences  that  present  acceptable 
me&odologies  to  identify  and 
characterize  capable  tectonic  sources 
and  seismogeoic  sources.  Section  V.B.3 
of  this  Proposed  rule  describes  the  key 
eletients. 

DG-1033,  Third  Proposed  Revision 
2  td  Regulatory  Guide  1.12,  "Nuclear 
Power  Plant  Instrumentation  for 

luakes."  The  draft  guide  describes 
sei^ic  instrumentation  type  and 
locfttion,  operabitity,  diaractenstics, 
insi  allation,  actuation,  and  maintenance 
tha  are  acceptable  to  the  NRC  staff. 

3.  DG-1034.  "Pre-Earthquake 
Planning  and  Immediate  Nucleer  Power 
Platat  Operator  Post-Earthquake 
Actions."  The  draft  guide  provides 
guidelines  that  are  acceptable  to  the 
NRC  staff  for  a  timely  evaluation  of  the 
recorded  seismic  instrumentation  data 
and  to  determine  whether  (»  not  plant 
shutdown  is  required. 

4  DG-1035,  "Restart  of  a  Nuclear 
Poi  /er  Plant  Shut  Down  by  a  Seismic 
Evj  nt."  The  draft  guide  provides 
guiqelines  that  are  acceptable  to  the 
NRC  staff  for  performiitg  inspections 
an(  tests  of  n\iclear  power  plant 
eqi  ipment  and  structures  prior  to  restart 
of  I  plant  that  has  been  shut  down 
bee  ause  of  a  seismic  event. 

5 ,  Draft  Standard  Review  Plan  Section 
2.5  1,  Proposed  Revision  3,  "Basic 
Geilogic  and  Seismic  Information."  The 
draft  describes  procedures  to  assess  the 
ad^uacy  of  the  geologic  and  seismic 
infermation  dted  in  support  of  the 
apolicant's  conclusions  concerning  the 
suitability  of  the  plant  site. 

6.  Draft  Standard  Review  Plan  Section 
2.5i2,  Second  Proposed  Revision  3 
"Vibratory  (kound  Motion."  Tbe  draft 
de^iiribes  procedures  to  assess  the 
groiind  motion  potential  of  seismic 
sources  at  the  site  and  to  assess  the 

ad<  quacy  of  the  SSE. 


7.  Draft  Standacd  Re\iew  Plan  Section 
2.5.3,  Proposed  Revision  3,  "Surface 
Faulting."  The  draft  describes 
procedures  to  assess  the  adequacy  of  the 
applicant's  sid}mittai  related  to  the 
existence  of  a  potential  for  siuf ace 
faultily  affecting  the  site. 

8.  DG-4003,  Second  Proposed 
Revisicm  2  to  Regulatory  Guide  4.7. 
"General  Site  Suitability  Criteria  for 
Nuclear  Power  Plants."  This  guide 
discusses  the  ma)OT  site  diaracteristics 
related  to  public  health  and  safety  and 
environmental  issues  that  the  NRC  staff 
considers  in  determining  the  suitability 
of  sites.     , 

VII.  Futore  Regmlatory  Action 

Several  existing  regulatory  g\iides  will 
be  revised  to  incorporate  editorial 
changes  or  maintain  the  existing  design 
or  analysis  philosophy.  These  gmdes 
will  be  issued  sub^quent  to  the 
publication  of  the  final  regulations  that 
would  implement  this  proposed  action. 

The  following  regulatory  guides  will 
be  revised  to  iiKXirporate  editorial 
changes,  for  example  to  reference  new 
sections  to  part  100  or  appendix  S  to 
part  SO.  No  technical  changes  will  be 
made  in  these  regulatory  guides. 

1. 1.57,  "Design  Limits  aztd  Loading 
Combinations  for  Metal  Primary  Reactor 
Containment  System  Components." 

2. 1.59.  'Ttesign  Basis  Floods  for 
Nuclear  Power  Plants." 

3. 1.60,  "Design  Response  Spectra  for 
Seismic  Design  of  Nuclear  Power 
Plants." 

4. 1.83,  "Inservice  Inspection  of 
Pressurirod  Water  Reactor  Steam 
Genentor  Tubes." 

5. 1.92,  "Combining  Modal  RespcHises 
and  Spatial  Components  in  Seismic 
Response  Analysis." 

6. 1.102,  "Flood  Protection  for 
Nuclear  Power  Plants. ' ' 

7. 1.121,  "Bases  for  Plugging 
Degraded  PWR  Steam  Generator  Tubes." 

8. 1.122,  "Development  of  Floor 
Design  Response  Spectra  for  Seismic 
Design  of  Floor-Supported  Equipment 
or  ComjKments." 

The  following  regulatory  guides  will 
be  revised  to  update  the  design  or 
analysis  jdiilosophy,  for  example,  to 
change  OBE  to  a  fracticm  of  the  SSE: 

1. 1.27.  "Ulthnate  Heat  Sink  for 
Nuclear  Power  Plants." 

2. 1.100.  "Seismic  Qualification  of 
Electric  and  Mechanical  Equipment  for 
Nuclear  Power  Plants. ' ' 

3. 1.124,  "Service  Limits  and  Loading 
Combinations  for  Class  1  Linear-Type 
Component  Supports." 

4. 1.130,  "Service  Limits  and  Loading 
Combinations  for  Class  1  Plate-and- 
Shell-Type  Component  Supports." 

5. 1.132.  "Site  hivestigations  for 
Foundations  of  Nuclear  Power  Plants." 
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6. 1.138,  "Laboratory  Investigations  of 
Soik  for  Engineering  Analysis  and 
Design  of  Nuclear  Power  Plants." 

7. 1.142,  "Safety-Related  Concrete 
Structures  for  Nuclear  Power  Plants 
(Other  than  Reactor  Vessels  and 
Containments)." 

8. 1.143,  "Design  Guidance  for 
Radioactive  Waste  Management 
Systems,  Structures,  and  Components 
histalled  in  Light- Water-Cooled  Nuclear 
Power  Plants." 

Minor  and  conforming  changes  to 
other  Regulatory  Guides  and  standard 
review  plan  sections  as  a  result  of 
proposed  changes  in  the  nonseismic 
criteria  are  also  planned.  If  substantive 
changes  are  made  during  the  revisions, 
the  applicable  guides  will  be  issued  for 
public  comment  as  draft  guides. 

Vin.  Refierenced  Documents 

An  interested  person  may  examine  or 
obtain  copies  of  the  docimients 
referenced  in  this  proposed  rule  as  set 
out  below. 

Copies  of  NUREG-0625.  NUREG- 
1150,  and  NUREG/CR-2239  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Mail  Stop  SSOP,  Washington. 
DC  20402-9328.  Copies  are  also 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield.  VA  22161.  A  copy  is 
also  available  for  inspection  and 
copying  for  a  fee  in  the  NRC  PubUc 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 

Copies  of  issued  regulatory  guides 
may  be  purchased  from  the  Government 
Printing  Office  (GPO)  at  the  current  GPO 
price,  formation  on  current  GPO 
prices  may  be  obtained  by  contacting 
the  Superintendent  of  Dociunents,  U.S. 
Government  Printing  Office,  Mail  Stop 
SSOP,  Washington,  DC  20402-9328. 
Issued  guides  may  also  be  purchased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writing  NTIS,  5826  Port  Royal  Road, 
Springfield.  VA  22161. 

SECT  79-300,  SECT  90-016,  SECT 
93-087,  and  WASH-1400  are  available 
for  inspection  and  copying  for  a  fee  at 
the  Commission's  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

DL  Submission  of  Coounents  in 
Electronic  Format 

The  comment  process  will  be 
improved  if  each  comment  is  identified 
with  the  document  title,  section 
heading,  and  paragraph  nimiber 
addressed.  Commenters  are  encouraged 
to  submit,  in  addition  to  the  original 
paper  copy,  a  copy  of  the  letter  in 


electronic  format  on  5.25  or  3.5  inch 
computer  diskette;  IBM  PC/DOS  or  MS/ 
DOS  fonnat.  Data  files  should  be 
provided  in  one  of  the  following 
formats:  WordPerfect,  IBM  Document 
Content  Architecture/Revisable-Form- 
Text  {DCATRFT),  or  unformatted  ASOI 
code.  The  format  and  version  should  be 
identified  on  the  diskette's  external 
label. 

X.  Questions 

In  addition  to  soliciting  comments  on 
all  aspects  of  this  rulemaking,  the 
Conunission  specifically  requests 
comments  on  the  following  questions. 

A.  Nonseismic  Criteria 

1.  Should  the  dose  acceptance  criteria 
be  modified  from  25  rem  whole  body 
and  300  rem  to  the  thyroid  to  utilize  the 
concept  of  total  effective  dose 
equivalent  (TEDE),  and  if  so,  what  TEDE 
value  should  be  adopted? 

2.  Assiuning  that  a  dose  acceptance 
criterion  of  25  rem  total  effective  dose 
equivalent  (TEDE)  is  adopted,  should  an 
organ  limitation  or  "capping"  dose  be 
included,  and  if  so,  what  should  sudi  a 
limit  be? 

XL  Finding  of  No  Significant 
Environmentel  Impact:  Availability 

The  Cmnmission  has  determined 
under  the  National  Environmental 
Pohcy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  proposed 
regulation,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  himian 
environment  and  therefore  an 
environmental  impact  statement  is  not 
required. 

The  revisions  associated  with  the 
reactor  siting  criteria  in  10  CFR  part  100 
and  the  relocation  of  the  plant  design 
requirements  &t)m  10  CFR  part  100  to 
10  CFR  Part  50  have  been  evaluated 
against  the  current  requirements.  The 
Commission  has  concluded  that 
relocating  the  requirement  for  a  dose 
calculation  to  Part  50  and  adding  more 
specific  site  criteria  to  part  100  does  not 
decrease  the  protection  of  the  public 
health  and  safety  over  the  current 
regulations.  The  prop>osed  amendments 
do  not  affect  nonradiological  plant 
effluents  and  have  no  other 
environmental  impact. 

The  addition  of  §  100.23  to  10  CFR 
part  100,  and  the  addition  of  appendix 
S  to  10  CFR  part  50,  will  not  change  the 
radiological  mvironmental  impact 
offsite.  Onsite  occupational  radiation 
exposure  associated  with  inspection  and 
maintenance  will  not  change.  These 
activities  are  principally  associated  with 
base  fine  inspections  of  structures, 


equipment,  and  piping,  and  with 
maintenance  of  seismic 
instrumentation.  Base  line  inspections 
are  needed  to  differentiate  between  pre- 
existing conditions  at  the  nuclear  power 
plant  and  earthquake  related  damage. 
The  structures,  equipment  and  piping 
selected  for  these  inspections  are  those 
routinely  examined  by  plant  operators 
during  normal  plant  wdkdowns  and 
inspections.  Routine  maintenance  of 
seismic  instnunentation  ensures  its 
operability  during  earthquakes.  The 
location  of  the  seismic  instnunentation 
is  similar  to  that  in  the  existing  nuclear 
power  plants.  The  proposed 
amendments  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  enviroiunental  impact. 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Pubhc  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  from  Mr.  Leonard 
Soffer,  Office  of  Nuclear  Regulatory 
Research.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX  20553. 
telephone  (301)  415-6574.  or  Dr. 
Andrew  Murphy.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  telephone  (301)  415-6010. 

Xn.  Papenvork  Reduction  Act 
Statement 

This  proposed  regulation  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
This  proposed  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  approval  of 
thepaperwork  reauirements. 

There  is  no  public  reporting  burden 
related  to  the  nonseismic  siting  criteria. 
PubUc  reporting  burden  for  the 
collection  of  information  related  to  the 
seismic  and  earthquake  engineering 
criteria  is  estimated  to  average  800,000 
hours  per  response,  includiiig  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33).  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
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(3150-0011  and  3150-0093),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Xm.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
analysis  are  available  from  Mr.  Leonard 
Soffer,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  415-6574,  or  Dr. 
Andrew  J.  Murphy,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6010. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

XIV.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this 
proposed  regulation  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
regulation  a^ects  only  the  Ucensing  and 
operation  of  nuclear  power  plants. 
Nuclear  power  plant  site  applicants  do 
not  fall  within  the  definition  of  small 
businesses  as  defined  in  Section  3  of  the 
Small  Business  Act  (15  U.S.C.  632),  the 
Small  Business  Size  Standards  of  ^e 
Small  Business  Administrator  (13  CFR 
part  121),  or  the  Commission's  Size 
Standards  (56  FR  56671;  November  6, 
1991). 

XV.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  regulation,  and 
therefore,  a  backfit  analysis  is  not 
required  for  this  proposed  regulation 
because  these  amendments  do  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1).  The  proposed  regulation 
would  apply  only  to  applicants  for 
future  nuclear  power  plant  construction 
permits,  preliminary  design  approval, 
final  design  approval,  manufacturing 
hcenses,  early  site  reviews,  operating 
licenses,  and  combined  operating 
licenses.. 


T 


Li4  of  Subjects 

lOjCFR  Part  50 

Antitrust,  Classified  information, 
Crftninal  penalty.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
prdtection,  Reactor  siting  criteria, 
Reporting  and  recordkeeping 
re<  uirements. 


10 


CFR  Part  52 
dministrative  practice  and 


pw  cedure.  Antitrust,  Backfitting,     • 
Co  nbined  license.  Early  site  permit. 
Era  ergency  planning.  Fees,  Inspection, 
Lii  lited  work  authorization.  Nuclear 
po  ver  plants  and  reactors,  Probabilistic 
ris  ;  assessment.  Prototype,  Reactor 
sit  ig  criteria.  Redress  of  site.  Reporting 
ant  recordkeeping  requirements, 
Sta  idard  design.  Standard  design 
cei  jfication. 

10  ZFR  Part  100 

I  luclear  power  plants  and  reactors, 
Rej  ctor  siting  criteria. 

Ifor  the  reasons  set  out  in  the 
praamble  and  under  the  authority  of  the 
At(  mic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  I  imended,  and  5  U.S.C.  553,  the  NRC 
is  ]  imposing  to  adopt  the  following 
am  indments  to  10  CFR  parts  50,  52  and 
10(. 

PA  )T  50-OOMESTIC  LICENSING  OF 
PR  >DUCTION  AND  UTILIZATION 

FA  :iLmEs 

1 .  The  authority  citation  for  part  50 
coi  tinues  to  read  as  follows: 

>  uthority:  Sees.  102, 103. 104, 105. 161, 
183  ,  183,  186,  189,  68  Stat.  936,  937,  938, 
94f ,  953,  954,  955,  956,  as  amended,  sec. 
234 ,  83  Stat  1244,  as  amended  (42  U.S.C. 
213  2,  2133,  2134,  2135,  2201,  2232,  2233, 
223  S,  2239,  2282);  sees.  201,  as  amended. 
202 ,  206, 88  Stat  1242.  as  amended,  1244, 
12-!  B.  (42  U.S.C.  5841.  5842.  5846). 

£  action  50.7  also  issued  under  Pub.  L  95- 
60:  ,  sec.  10.  92  Stat  2951  as.amended  by 
Pu  .  L.  102-486,  sec.  2902, 106  Stat  3123, 
(42  U.S.C.  5851).  Section  50.10  also  issued 
un(  er  sees.  101. 185,  68  Stat  936,  955  as 
ami  nded  (42  U.S.C.  2131.  2235),  sec.  102. 
Pul .  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Set  :ions  50.13.  50.54(dd)  and  50.103  also 
issi  ed  under  sec.  108, 68  Stat  939,  as 
ami  nded  (42  U.S.C.  2138).  Sections  50.23, 
50.  15,  50.55,  and  50.56  also  issued  under  sec. 
185 ,  68  Stat  955  (42  U.S.C.  2235).  Sections 
50.  I3a,  50.55a  and  Appendix  Q  also  issued 
un<  er  sec.  102,  Pub.  L  91-190,  83  Stat  853 
(42  U.S.C  4332).  Sections  50.34  and  50.54 
als<  issued  under  sec.  204,  68  Stat  1245  (42 
U.4C.  5844).  Sections  50.58.  50.91  and  50.92 
alsd  issued  under  Pub.  L  97-415,  96  Stat. 
207  3  (42  U.S.C  2239).  Section  50.78  also 
issi  ed  under  sec.  122, 68  Stat  939  (42  U.S.C 
219  Z).  Sections  50.80-50.81  also  issued 
un<  er  sec.  184, 68  Stat  954,  as  amended  (42 


U.S.C  2234).  Appendix  F  also  issued  under 
sec.  187, 68  Stat  955  (42  U.S.C  2237). 

2.  Section  50.2  is  amended  by  adding 
in  alphabetical  order  the  definitions  for 
Committed  dose  equivalent,  Committed 
effective  dose  equivalent,  Deep-dose 
equivalent.  Exclusion  area,  Low 
population  zone.  Safety-related 
structures,  systems,  and  components 
and  Total  effective  dose  equivalent  to 
read  as  follows: 

§50.2    Definitions. 

•  •        •        •       • 

Committed  dose  equivalent  means  the 
dose  equivalent  to  organs  or  tissues  of 
reference  that  will  be  received  from  an 
intake  of  radioactive  material  by  an 
individual  during  the  50-year  period 
following  the  intake. 

Committed  effective  dose  equivalent 
is  the  smn  of  the  products  of  the 
weighting  factors  applicable  to  each  of 
the  body  organs  or  tissues  that  are 
irradiated  and  the  committed  dose 
equivalent  to  these  organs  or  tissues. 

•  *        »        *        * 

Deep-dose  equivalent,  which  applies 
to  external  whole-body  exposure,  is  the 
dose  equivalent  at  a  tissue  depth  of  1  cm 
(1000  mg/cm2). 

Exclusion  area  means  that  area 
surroimding  the  reactor,  in  which  the 
reactor  licensee  has  the  authority  to 
determine  all  activities  including 
exclusion  or  removal  of  personnel  and 
property  from  the  area.  This  a^ea  may  be 
traversed  by  a  highway,  railroad,  or 
waterway,  provided  these  are  not  so 
close  to  the  faciUty  as  to  interfere  with 
normal  operations  of  the  facility  and 
provided  appropriate  and  effective 
arrangements  are  made  to  control  traffic 
on  the  highway,  railroad,  or  waterway, 
in  case  of  emergency,  to  protect  the 
public  health  and  safety.  Residence 
within  the  exclusion  area  shall  normally 
be  prohibited.  In  emy  event,  residents 
shall  be  subject  to  ready  removal  in  case 
of  necessity.  Activities  unrelated  to 
operation  of  the  reactor  may  be 
permitted  in  an  exclusion  area  under 
appropriate  limitations,  provided  that 
no  si^ficant  hazards  to  the  public 
health  and  safety  will  result. 

•  •        •        •        * 

Low  population  zone  means  the  area 
immediately  surrounding  the  exclusion 
area  which  contains  residents,  the  total 
number  and  density  of  which  are  such 
that  there  is  a  reasonable  probability 
that  appropriate  protective  measures 
could  be  taken  in  their  behalf  in  the 
event  of  a  serious  accident.  These 
guides  do  not  specify  a  permissible 
population  density  or  total  population 
within  this  zone  because  the  situation 
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may  vary  from  case  to  case.  Whether  a 
specific  nimiber  of  people  can,  for 
example,  be  evacuated  from  a  specific 
area,  or  instructed  to  take  shelter,  on  a 
timely  basis  will  depend  on  many 
factors  such  as  location,  number  and 
size  of  highways,  scope  and  extent  of 
advance  planning,  and  actual 
distribution  of  residents  within  the  area. 

•  •        •        *        * 

Safety-related  structures,  systems,  and 
components  means  those  structures, 
systems,  and  components  that  are  relied 
on  to  remain  functional  during  and 
following  design  basis  (postulated) 
events  to  assure: 

(1)  The  integrity  of  the  reactor  coolant 
pressure  boimdary, 

(2)  The  capability  to  shutdown  the 
reactor  and  maintain  it  in  a  safe 
shutdown  condition,  and 

(3)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
which  could  result  in  potential  offsite 
exposures  comparable  to  the  appUcable 
guideline  exposures  set  forth  in 

§  50.34(a)(1)  or  §  100.11  of  this  chapter. 

•  •        *        *        » 

Total  effective  dose  equivalent  (TEDE) 
means  the  sum  of  the  deep-dose 
equivalent  (for  external  exposiires)  and 
the  committed  effective  dose  equivalent 
(for  internal  exposures). 

•  •        •        ♦        • 

3.  In  §  50.8,  paragraph  (b)  is  revised  to 
read  as  follows: 

§50 J   Intormatlon  collection 
racpiiranMnt*:  0MB  approvaL 

•  •        •        •        • 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  50.30,  50.33, 
50.33a,  50.34.  50.34a,  50.35,  50.36, 
50.36a,  50.48.  50.49,  50.54,  50.55, 
50.55a,  50.59,  50.60,  50.61,  50.63,  50.64, 
50.65,  50.71,  50.72,  50.80,  50.82,  50.90, 
50.91,  and  Appendices  A,  B,  E,  G,  H,  I, 
J,  K,  M,  N,  O,  Q,  R,  and  S. 

•  •        •        •        • 

4.  In  §  50.34,  footnotes  6,  7,  and  8  are 
redesignated  as  footnotes  8, 9  and  10 
and  paragraph  (a)(1)  is  revised  and 
paragraphs  (a)(12).  (b)(l0),  and  (b)(ll) 
are  added  to  read  as  follows: 

§50.34   Contents  ot  applicatkms;  technical 
informatkm. 

(a)  •  •  • 

(1)  Stationary  power  reactor 
applicants  for  a  construction  permit 
pursuant  to  this  part,  or  a  design 
certification  or  combined  license 
pursuant  to  Part  52  of  this  chapter  who 
apply  on  or  after  (EFFECTIVE  DATE  OF 
THE  FINAL  RULE],  shall  comply  with 
paragraph  (a)(l)(ii)  of  this  section.  All 
other  applicants  for  a  constructioa 


permit  pursuant  to  this  part  or  a  design 
certification  or  combined  license 
pursuant  to  part  52  of  this  chapter,  shall 
comply  with  paragraph  (a)(l)(i)  of  this 
section. 

(i)  A  description  and  safety- 
assessment  of  the  site  on  which  the 
facility  is  to  be  located,  with  appropriate 
attention  to  features  affecting  facility 
design.  Special  attention  should  be 
directed  to  the  site  evaluation  factors 
identified  in  part  100  of  this  chapter. 
The  assessment  must  contain  an 
analysis  and  evaluation  of  the  major 
structures,  systems  and  components  of 
the  faciUty  which  bear  significantly  on 
the  acceptability  of  the  site  imder  the 
site  evaluation  factors  identified  in  part 
100  of  this  chapter,  assimiing  that  the 
facility  will  be  operated  at  the  ultimate 
power  level  which  is  contemplated  by 
the  applicant.  With  respect  to  operation 
at  the  projected  initial  power  level,  the 
applicant  is  required  to  submit 
information  prescribed  in  paragraphs 
(a)(2)  through  (a)(8)  of  this  section,  as 
well  as  the  information  required  by  this 
paragraph,  in  support  of  the  application 
for  a  construction  permit,  or  a  design 
approval. 

(ii)  A  description  and  safety 
assessment  of  the  site  and  a  safety 
assessment  of  the  facility.  It  is  expected 
that  reactors  vdll  reflect  through  their 
design  ,  construction  and  operation  an 
extremely  low  probability  for  accidents 
that  could  result  in  the  release  of 
significant  quantities  of  radioactive 
fission  products.  The  following  power 
reactor  design  characteristics  and 
proposed  operation  will  be  taken  into 
consideration  by  the  Commission: 

(A)  Intended  use  of  the  reactor 
including  the  proposed  maximimi 
power  level  and  the  nature  and 
inventory  of  contained  radioactive 
materials; 

(B)  The  extent  to  which  generally 
accepted  engineering  standards  are 
apnlied  to  the  design  of  the  reactor; 

(C)  The  extent  to  which  the  reactor 
incorporates  unique,  unusual  or 
enhanced  safety  feattires  having  a 
significant  bearing  on  the  probability  or 
consequences  of  accidental  release  of 
radioactive  materials; 

(D)  The  safety  features  that  are  to  be 
engineered  into  the  faciUty  and  those 
barriers  that  must  be  breached  as  a 
result  of  an  accident  before  a  release  of 
radioactive  ifiaterial  to  the  environment 
can  occur.  Special  attention  must  be 
directed  to  plant  design  features 
intended  to  mitigate  the  radiological 
consequences  of  accidents.  In 
performing  this  assessment,  an 
applicant  shall  assume  a  fission  product 


release^  from  the  core  into  the 
containment  assuming  that  the  facility 
is  operated  at  the  ultimate  power  level 
contemplated.  The  applicant  shall 
perform  an  evaluation  and  analysis  of 
the  postulated  fission  product  release, 
using  the  expected  demonstrable 
containment  leak  rate  and  any  fission 
product  cleanup  sj'stems  intended  to 
mitigate  the  consequences  of  the 
accidents,  together  with  applicable  site 
characteristics,  including  site 
meteorology,  to  evaluate  the  offsite 
radiological  consequences.  Site 
characteristics  must  comply  with  part 
100  of  this  chapter.  The  evaluation  must 
determine  that: 

(1)  An  individual  located  at  any  point 
on  the  boundary  of  the  exclusion  area 
for  any  2  hour  period  following  the 
onset  of  the  postulated  fission  product 
release,  would  not  receive  a  radiation 
dose  in  excess  of  25  ^  rem  total  effective 
dose  equivalent  (TEDE). 

(2)  An  individual  located  at  any  point 
on  the  outer  boundary  of  the  low 
population  zone,  who  is  exposed  to  the 
radioactive  cloud  resulting  from  the 
postulated  fission  product  release 
(during  the  entire  period  of  its  passage) 
wotild  not  receive  a  radiation  dose  in 
excess  of  25  rem  total  effective  dose 
equivalent  (TEDE). 

(E)  With  respect  to  operation  at  the 
projected  initial  power  level,  the 
applicant  is  required  to  submit 
informaticm  prescribed  in  paragraphs 
(a)(2)  through  (a)(8)  of  this  section,  as 
well  as  the  information  required  by  this 
paragraph,  in  support  of  the  application 
for  a  construction  permit,  or  a  design 
approval. 
•        •        •        •        • 

(12)  On  or  after  (EFFECTIVE  DATE 
OF  THE  FINAL  RULE),  stationary  power 
reactor  applicants  who  apply  for  a 
construction  permit  pursuant  to  this 


*The  fiMioo  product  relaeM  assumed  for  thi* 
•valuation  tbould  be  based  upon  a  major  accideot 
hypothesized  for  purposes  of  site  analysis  or 
postulated  trom  considerations  of  possible 
accidental  events.  Such  accidents  have  generally 
been  assumed  to  result  in  substantial  meltdown  of 
the  core  with  subsequent  release  into  the 
containment  of  appreciable  quantities  of  fission 
products. 

'  A  whole  body  does  of  25  rem  has  been  stated 
to  correspond  numerically  to  the  once  in  a  lifetime 
accidental  or  emergency  dose  for  radiation  workers 
which,  according  to  NCRP  recommendations  at  the 
time  could  be  disregarded  in  the  determination  of 
their  radiation  expousre  status  (see  NBS  Handbook 
69  dated  )une  S.  1959).  However,  iu  use  is  not 
intended  to  imply  that  this  number  constitutes  an 
acceptable  limit  for  an  emergency  does  to  the  public 
under  accident  conditions.  Rather,  this  does  value 
has  been  set  forth  in  this  section  as  a  reference 
value,  which  can  be  used  in  the  evaluation  of  plant 
design  features  with  respect  to  postulated  reactor 
accidents,  in  order  to  assure  that  such  designs 
provide  aacuranca  of  low  risk  of  public  exposure  to 
radiation,  in  the  event  of  such  accidents. 
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part,  or  a  design  certification  or 
combined  license  pursuant  to  part  52  of 
this  chapter,  as  partial  confoimance  to 
General  Design  Criterion  2  of  appendix 
A  to  this  part,  shall  comply  widi  the 
earthquake  engineering  criteria  in  ' 
appendix  S  of  this  part, 
(b)'*' 

(10)  On  or  after  lEFFECTIVE  DATE 
OF  THE  FINAL  RULE],  stationary  power 
reactor  applicants  who  apply  for  an 
operating  license  pursuant  to  this  part, 
or  a  design  certification  or  combined 
license  pursuant  to  part  52  of  this 
chapter,  as  partial  conformance  to 
General  Design  Criterion  2  of  appendix 
A  to  this  part,  shall  comply  with  the 
earthquake  engineering  criteria  of 
appendix  S  to  this  part.  However,  if  the 
construction  permit  was  issued  prior  to 
[EFFECTIVE  DATE  OF  THE  HNAL 
RULE],  the  stationary  power  reactor 
applicant  shall  comply  with  the 
earthquake  engineering  criteria  in 
Section  VI  of  appendix  A  to  part  100  of 
this  chapter. 

(11)  On  or  after  (EFFECTIVE  DATE 
OF  THE  FINAL  RULE],  stationary  power 
reactor  applicants  who  apply  for  an 
operating  license  pursuant  to  this  Part, 
or  a  combined  license  pursuant  to  part 
52  of  this  chapter,  shall  provide  a 
description  and  safety  assessment  of  the 
site  and  of  the  facility  as  in 

§  50.34(a)(l)(ii)  of  this  part. 

5.  In  §  50.54.  paragraph  (fil  is  added 
to  read  as  follows: 

f  60.54   Conditions  of  Itewiees. 


(fi)  For  Ucensees  of  nuclear  power 
plants  that  have  implemented  the 
earthquake  engineering  criteria  in 
{^pendix  S  of  this  part,  plant  shutdown 
is  required  as  provided  in  paragraph 
IV(a)(3)  of  appendix  S.  Prior  to  resuming 
operations,  the  licensee  shall 
demonstrate  to  the  Commission  that  no 
functional  damage  has  occurred  to  those 
features  necessary  for  continued 
operation  without  imdue  risk  to  the 
health  and  safety  of  the  public  and  the 
licensing  basis  is  maintained. 

6.  Appendix  S  to  Part  50  is  added  to 
read  88  follows: 

Appendix  S  to  Part  50 — Earthquake 
Engineering  Criteria  for  Nuclear  Power 
Plants 

General  Inforaution 

This  appendix  applies  to  applicants  for  a 
design  certification  or  combined  license 
pursuant  to  part  32  of  this  chapter  or  a 
construction  pennit  or  operating  license 
pursuant  to  Part  50  of  this  chapter  on  or  after 
lEFFECnVB  DATE  OT  THE  PINAL  RULE|. 
However,  if  the  construction  pennit  was 
issued  |wior  to  lEPFECTIVE  DATE  OF  THE 


I^AL  RULE],  the  operating  license 
iplicant  shall  comply  with  the  earthquake 
ineering  criteria  in  Section  VI  of  appendix 
to  10  CFR  part  100. 

I  Introduction 

Each  applicant  for  a  construction  permit, 

ting  license,  design  certification,  or 
mbined  license  is  required  by 
50.34(a}(12).  (b)(10).  and  General  Design 
iterion  2  of  appendix  A  to  this  part  to 
ign  nuclear  power  plant  structures, 
sistenis,  and  components  important  to  safety 
.t(  withstand  the  effects  of  natural 
p  lenomena,  such  as  earthquakes,  without 
1(  ss  of  capability  to  perform  their  safety 
f  inctions.  Also,  as  specified  in  §  50.54(fi), 
n  jclear  power  plants  that  have  implemented 
tie  earthquake  engineering  criteria  described 
herein  must  shut  down  if  the  criteria  in 
pb^graph  rV(a)(3)  of  this  appendix  are 
ekceeded. 

These  criteria  implement  General  Design 
C  riterion  2  insofar  as  it  requires  structures, 
s  'Stems,  and  components  important  to  safety 
t(  withstand  the  effects  of  earthquakes. 

[  .Scope 

The^valuations  described  in  this  appendix 
a  e  within  the  scope  of  investigations 
permitted  by  §  50.10(c)(1). 

1 1.  Definitions 

As  used  in  these  criteria: 

Combined  license  means  a  combined 
o  instruction  pennit  and  operating  license 
w  ith  conditions  for  a  nuclear  power  fecility 
it  sued  pursuant  to  subpart  C  of  part  52  of  Uiis 
c  lapter. 

Design  Certification  means  a  Commission 
a|>proval,  issued  pursuant  to  subpart  B  of 
pert  52  of  this  chapter,  of  a  standard  design 
f<  T  a  nuclear  power  focility.  A  design  so 
a  )proved  may  be  referred  to  as  a  "certified 
s  andard  design." 

The  Operating  Basis  Earthquake  Ground 
A  btion  (OBE)  is  the  vibratory  ground  motion 
f(  r  which  those  featiues  of  the  nuclear  power 
p  ant  necessary  for  continued  operation 
M  ithout  undue  risk  to  the  health  and  safety 
o  the  public  will  remain  functional.  The 
C  perating  Basis  Earthquake  Ground  Motion 
ii  only  associated  with  plant  shutdown  and 
li  spection  unless  specifically  selected  by  the 
a  iplicant  as  a  design  Input. 

A  response  spectrum  is  a  plot  of  the 
n  aximum  responses  (acceleration,  velocity, 
o  '  displacement)  of  idealized  single-degree- 
of-freedom  oscillators  as  a  function  of  the 
natural  frequencies  of  the  oscillators  for  a 
g  ven  damping  value.  The  response  spectrum 
ii  calculated  for  a  specified  vibratory  motion 
ii  iput  at  the  oscillators'  supports. 

The  Safe  Shutdown  Earthquake  Ground 
hlotion  (SSE)  is  the  vibratory  groimd  motion 
f(  r  which  certain  structures,  systems,  and 
o  )mponents  must  be  designed  to  remain 
fanctional. 

The  structures,  systems,  and  components 
Inquired  to  withstand  the  effects  of  the  Safe 
S  iutdown  Earthquake  Ground  Motion  or 
a  irfacp  deformation  are  those,  necessary  to 
aisure: 

(1)  The  integrity  of  the  reactor  coolant 
pressure  iKmndary, 


(2)  The  capability  to  shut  down  the  reactor 
and  maintain  it  in  a  safe  shutdown  condition, 
or 

(3)  The  capability  to  prevent  or  mitigate  the 
consequences  of  accidents  that  could  result 
in  potential  ofbite  exposures  comparable  to 
the  guideline  exposures  of  §  50.34(a)(l)(ii). 

Surface  deformation  is  distortion  of 
geologic  strata  at  or  near  the  ground  surface 
by  the  processes  of  folding  or  faulting  as  a 
result  of  various  earth  forces.  Tectonic 
surface  deformation  Is  assoclatwl  with 
earthquake  processes. 

IV.  Application  to  Engineering  Design 

The  following  are  pursuant  to  the  seismic 
and  geologic  design  basis  requirements  of 
§  100.23  of  this  chapter: 

(a)  Vibratory  Ground  Motion. 

(1)  Safe  Shutdown  Earthquake  Ground 
Motion.  The  Safe  Shutdown  Earthquake 
Ground  Motion  must  be  characterized  by 
free-field  ground  motion  response  spectra  at 
the  free  ground  surface.  In  view  of  the 
limited  data  available  on  vibratory  ground 
motions  of  strong  earthquakes,  it  usually  will 
be  appropriate  that  the  design  response 
spectra  be  smoothed  spectra.  The  horizontal 
component  of  the  Safe  Shutdown  Earthquake 
Ground  Motion  In  the  free-field  at  the 
foundation  level  of  the  structures  must  be  an 
appropriate  response  spectrum  with  a  peak 
ground  acceleration  of  at  least  O.lg. 

The  nuclear  power  plant  must  be  designed 
so  that.  If  the  Safe  Shutdown  Earthquake 
Ground  Motion  occurs,  certain  structures, 
systems,  and  components  will  remain 
functional  and  within  applicable  stress, 
strain,  and  deformation  limits.  In  addition  to 
seismic  loads,  applicable  concurrent  nonnal 
operating,  functional,  and  accident-induced 
loads  must  be  taken  into  account  In  the 
design  of  these  safety-related  structures, 
systems,  and  components.  The  design  of  the 
nuclear  power  plant  must  also  take  into 
account  the  possible  effects  of  the  Safe 
Shutdown  Earthquake  Ground  Motion  on  the 
facility  foimdatlons  by  ground  disruption, 
such  as  fissuring,  lateral  spreads,  differential 
settlement,  liquefaction,  and  landsliding,  as 
required  In  §  100.23  to  part  100  of  this 
chapter. 

The  required  safety  functions  of  structures, 
systems,  and  components  must  be  assured 
during  and  after  the  vibratory  ground  motion 
associated  with  the  Safe  Shutdown 
Earthqualce  Ground  Motion  tiirough  design, 
testing,  or  qualification  methods. 

The  evaluation  must  take  Into  account  soil- 
structure  interaction  effects  and  the  expected 
duration  of  vibratory  motion.  It  is  permissible 
to  design  Cor  strain  limits  In  excess  of  yield 
strain  In  some  of  these  safety-related 
structures,  systems,  and  components  during 
the  Safe  Shutdown  Earthquake  Ground 
Motion  and  under  the  postulated  concurrent 
loads,  provided  the  necessary  safety 
functions  an  maintained. 

(2)  Operating  Basis  Earthquake  Ground 
Motion. 

(I)  The  Operating  Basis  Earthquake  Ground 
Motion  must  be  characterized  by  response 
spectra.  The  value  of  the  Operating  Basis 
Earthquake  Ground  Motion  must  be  set  to 
one  of  the  following  choices: 

(A)  One-third  orTess  of  the  Sale  Shutdown 
Earthquake  Ground  Motion  design  response 


spectra.  The  requirements  associated  with 
this  Operating  Basis  Earthquake  Ground 
Motion  in  paragraph  (a)(2)(i)(B)(I)  can  be 
satisfied  without  the  applicant  performing 
explicit  response  or  design  analyses,  or 

(B)  A  value  greater  than  one-third  of  the 
Safe  Shutdown  Earthquake  Ground  Motion 
design  response  spectra.  Analysis  and  design 
must  be  performed  to  demonstrate  that  the 
requirements  associated  with  this  Operating 
Basis  Earthquake  Ground  Motion  in 
paragraph  (a)(2)(i)(B)(I)  are  satisfied.  The 
design  must  take  into  account  soil-structure 
Interaction  efiiects  and  the  duration  of 
vibratory  ground  motion. 

(I)  When  subjected  to  the  effects  of  the 
Operating  Basis  Earthquake  Ground  Motion 
in  combination  with  normal  operating  loads, 
all  structures,  systems,  and  components  of 
the  nuclear  power  plant  necessary  for 
continued  operation  without  undue  risk  to 
the  health  and  safety  of  the  public  must 
remain  functional  and  within  applicable 
stress,  strain,  and  deformation  limits. 

(3)  Required  Plant  Shutdown.  If  vibratory 
ground  motion  exceeding  that  of  the 
Operating  Basis  Earthquake  Ground  Motion 
or  if  significant  plant  damage  occurs,  the 
licensee  must  shut  down  the  nuclear  power 
plant.  If  systems,  structures,  or  components 
necessary  for  the  safe  shutdown  of  the 
nuclear  power  plant  are  not  available  after 
the  occurrence  of  the  OBE,  the  licensee  must 
consult  with  the  Commission  and  must 
propose  a  plan  for  the  timely,  safe  shutdown 
of  the  nuclear  power  plant  Prior  to  resuming 
operations,  the  licensee  must  demonstrate  to 
the  Conunission  that  no  functional  damage 
has  occurred  to  those  features  necessary  for 
continued  operation  without  undue  risk  to 
the  health  and  safety  of  the  public. 

(4)  Required  Seismic  Instrumentation. 
Suitable  instrumentation  must  be  provided 
so  that  the  seismic  response  of  nuclear  power 
plant  features  important  to  safet>'  can  be 
e\'aluated  promptly  after  an  earthquake. 

(b)  Surface  Deformation.  The  potential  for 
Surface  deformation  must  be  taken  into 
account  in  the  design  of  the  nuclear  power 
plant  by  providing  reasonable  assurance  that 
in  the  event  of  deformation,  certain 
structures,  systems,  and  components  will 
remain  functional.  In  addition  to  surface 
deformation  induced  loads,  the  design  of 
safety  features  must  take  into  account  seismic 
loads.  Including  aftershocks,  and  applicable 
concurrent  fiinctional  and  accident-induced 
loads.  The  design  provisions  for  surface 
deformation  must  be  based  on  its  postulated 
occurrence  in  any  direction  and  azimuth  and 
under  any  part  of  the  nuclear  power  plant, 
unless  evidence  indicates  this  assumption  is 
not  appropriate,  and  must  take  into  account 
the  estimated  rate  at  which  the  surface 
deformation  may  occur. 

(c)  Seismically  Induced  Floods  and  Water 
Waves  and  Other  Design  Conditions. 
Seismically  induced  floods  and  water  waves 
from  either  locally  or  distantly  generated 
seismic  activity  and  other  design  conditions 
determined  pursuant  to  §  100.23  of  this 
chapter  must  be  taken  into  account  In  the 
design  of  the  nuclear  power  plant  so  as  to 
prevent  undue  risk  to  the  health  and  safety 
of  the  public. 


PART  52— EARLY  SITE  PERMITS; 
STANDARD  DESIGN 
CERTinCATIONS;  AND  COMBINED 
LICENSES  FOR  NUCLEAR  POWER 
PLANTS 

7.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  Sees.  103, 104, 161, 182,  183. 
186.  189,  68  Stat.  936.  948.  953.  954,  955. 
956.  as  amended,  sec.  234.  83  Stat.  1244.  as 
amended  (42  U.S.C.  2133,  2201,  2232,  2233, 
2236.  2239.  2282);  sees.  201,  202.  206.  88 
Stat.  1242. 1244, 1246.  as  amended  (42  U.S.G. 
5841.5842.5846). 

8.  In  §  52.17,  the  introductory  text  of 
paragraph  (a)(1)  and  paragraph  (a)(l)(vi) 
are  revised  to  read  as  follows: 

§52.17    Contents  of  applications. 

(a)(1)  The  application  must  contain 
the  information  required  by  §  50.33  (a) 
through  (d).  the  information  required  by 
§  50.34  (a)(12)  and  (b)(10),  and  to  the 
extent  approval  of  emergency  plans  is 
sought  imder  paragraph  (b)(2)(ii)  of  this 
section,  the  information  required  by 
§  50.33  (g)  and  (j).  and  §  50.34  (b)(6)(v). 
The  application  must  also  contain  a 
description  and  safety  assessment  of  the 
site  on  which  the  faciUty  is  to  be 
located.  The  assessment  inust  contain 
an  analysis  and  evaluation  of  the  major 
structiues.  systems,  and  components  of 
the  facility  that  bear  significantly  on  the 
acceptability  of  the  site  under  the 
radiological  consequence  evaluation 
factors  identified  in  §  50.34(a)(1)  of  this 
chapter.  Site  characteristics  must 
comply  with  part  100  of  this  chapter.  In 
addition,  the  apphcation  should 
describe'  the  following: 
*        •        »        »        • 

(vi)  The  seismic,  meteorological, 
hydrologic,  and  geologic  characteristics 
of  the  proposed  site; 


PART  100— REACTOR  SITE  CRITERIA 

9.  and  10.  The  authority  citation  for 
Fart  100  continues  to  read  as  follows: 

Authority:  Sees.  103. 104, 161. 182.  68 
Stat.  936. 937,  948.  953,  as  amended  (42 
U.S.C  2133.  2134.  2201,  2232):  sec.  201,  as 
amended.  202.  88  Stat.  1242.  as  amended. 
1244  (42  U.S.C.  5841.  5842). 

11.  Section  100.1  is  revised  to  read  as 
follows: 

§100.1.   Purpose. 

(a)  The  purpose  of  this  part  is  to 
establish  approval  requirements  for 
proposed  sites  for  stationary  power  and 
testing  reactors  subject  to  part  50  or  part 
52  of  this  chapter. 

(b)  There  exists  a  substantial  base  of 
knowledge  regarding  power  reactor 
siting,  design,  construction  and 


operation.  This  base  reflects  that  the 
primary  factors  that  determine  public 
health  and  safety  are  the  reactor  design, 
construction  and  operation. 

(c)  Siting  factors  and  criteria  are 
important  in  assuring  that  radiological 
doses  from  normal  operation  and 
postulated  accidents  will  be  acceptably 
low,  that  natural  phenomena  and 
potential  man-made  hazards  will  be 
appropriately  accoimted  for  in  the 
design  of  the  plant,  and  that  the  site 
characteristics  are  amenable  to  the 
development  of  adequate  emergency 
plans  to  protect  the  public  and  adequate 
security  measures  to  protect  the  plant. 

(d)  Tnis  approach  incorporates  the 
appropriate  standards  and  criteria  for 
approval  of  stationary  power  and  testing 
reactor  sites.  The  Commission  intends 
to  carry  out  a  traditional  defense-in- 
depth  approach  with  regard  to  reactor 
siting  to  ensure  public  safety.  Siting 
away  from  densely  populated  centers 
has  been  and  will  continue  to  be  an 
important  factor  in  evaluating 
applications  for  site  approval. 

12.  Section  100.2  is  revised  to  read  as 
follows: 

§100.2    Scope. 

The  siting  requirements  contained  in 
this  part  apply  to  applications  for  site 
approval  for  the  purpose  of  constructing 
and  operating  stationary  power  and 
testing  reactors  pursuant  to  the 
provisions  of  parts  50  or  52  of  this 
chapter. 

13.  Section  100.3  is  revised  to  read  as 
follows: 

§100.3    Definitions. 

As  used  in  this  part: 

Combined  license  means  a  combined 
construction  permit  and  operating 
license  with  conditions  for  a  nuclear 
power  facility  issued  pursuant  to 
subpart  C  of  part  52  of  this  chapter. 

Early  site  permit  means  a  Commission 
approval,  issued  pursuant  to  subpart  A 
of  part  52  of  this  chapter,  for  a  site  or 
sites  for  one  or  more  nuclear  power 
facilities. 

Exclusion  area  means  that  area 
surrounding  the  reactor,  in  whicli  the 
reactor  Ucensee  has  the  authority  to 
determine  all  activities  including 
exclusion  or  removal  of  personnel  and 
property  from  the  area.  This  area  may  be 
traversed  by  a  highway!  railroad,  or 
waterway,  provided  these  are  not  so 
close  to  die  facility  as  to  interfere  with 
normal  operations  of  the  facility  and 
provided  appropriate  and  effective 
arrangements  are  made  to  control  traffic 
on  the  highway,  railroad,  or  waterway, 
in  case  of  emergency,  to  protect  the 
public  health  and  safety.  Residence 
within  the  exclusion  area  shall  normally 
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be  prohibited.  In  any  event,  reaidents 
sh^  be  subject  to  ready  removal  in  case 
of  necessity.  Activities  unrelated  to 
operation  of  the  reactor  may  be 
permitted  in  an  exclusion  area  under 
appropriate  limitations,  provided  that 
no  significant  hazards  to  the  public 
health  and  safety  will  result. 

Low  population  zone  means  the  area 
immediately  surrounding  the  exclusion 
area  which  contains  residents,  the  total 
nimiber  and  density  of  which  are  such 
that  there  is  a  reasonable  probability 
that  appropriate  protective  measures 
could  t>e  taken  in  their  behalf  in  the 
event  of  a  serious  accident.  These 
guides  do  not  specify  a  permissible 
populaticm  density  or  total  population 
within  this  zone  because  the  situation 
may  vary  from  case  to  case.  Whether  a 
specific  nimiber  of  people  can,  for 
example,  be  evacuated  from  a  specific 
area,  or  instructed  to  take  shelter,  on  a 
timely  basis  will  depend  on  many 
factors  such  as  location,  number  and 
size  of  highways,  scope  and  extent  of 
advance  planning,  and  actual 
distribution  of  residents  within  the  area. 

Population  center  distance  means  the 
distance  from  the  reactor  to  the  nearest 
boundary  of  a  densely  populated  center 
containing  more  than  about  25,000 
residents. 

Power  reactor  means  a  nuclear  rector 
of  a  type  described  in  §§  50.21(b)  or 
50.22  of  this  chapter  designed  to 
produce  electrical  or  heat  energy. 

A  Response  spectrum  is  a  plot  of  the 
maximum  responses  tacceleration, 
velocity,  or  displacement)'of  idealized 
single-degree-of-freedom  oscillators  as  a 
function  of  the  natural  frequencies  of 
the  oscillators  for  a  given  damping 
value.  The  response  sp>ectrum  is 
calculated  for  a  specified  vibratory 
motion  input  at  the  oscillators' 
supports. 

The  Safe  Shutdowm  Earthquake 
Ground  Motion  is  the  vibratory  ground 
motion  for  which  certain  structures, 
systems,  and  components  must  be 
designed  pursuant  to  Appendix  S  to 
part  50  of  this  chapter  to  remain     - 
functional. 

Surface  deformation  is  distortion  of 
geologic  strata  at  or  near  th^  ground 
surface  by  the  processes  of  folding  or 
faulting  as  a  result  of  various  earth 
forces.  Tectonic  surface  deformation  is 
associated  with  earthquake  processes. 

Testing  reactor  means  a  testing  facility 
as  defined  in  §  50.2  of  this  chapter. 

14.  Section  100.4  is  added  to  read  as 
follows: 

{100.4   Communications. 

Except  where  otherwise  specified  in 
this  part,  all  correspondence,  reports, 
applications,  and  other  written 


dommunications  submitted  piirsuant  to 

U)  CFR  part  100  should  be  addressed  to 

t  le  US.  Nuclear  Regulatory 

C  omznission,  ATTN:  Document  Control 

I  esk,  Washington,  DC  20555,  and 

c  }pies  sent  to  the  appropriate  Regional 

(  flice  and  Resident  Inspector. 

(  ommunications  and  reports  may  be 

aeUvered  in  person  at  the  Commission's 

offices  at  2120  L  Street.  NW., 

V^ashington,  DC.  or  at  11555  Rockville 

F  ike,  Rockville.  Maryland. 

15.  Section  100.8  is  revised  to  read  as 
f  illows: 

SIOOiS   Informabon  collection 
r  tquirements:  OIAB  approval. 

(a)  The  Nuclear  Regulatory 

C  ommission  has  submitted  the 
i  iformation  collection  requirements 
c  sntained  in  this  part  to  the  Office  of 
Iijlanagement  and  Budget  (OMB)  for 
^proval  as  required  by  the  Paperwork 
leducUtm  Act  of  1980  (44  U.S.C  3501 
seq.).  C^4B  has  approved  the 
ormation  collection  requirements 
ntained  in  this  part  under  control 
iber  3150-0093. 

(b)  The  approved  information 
qollection  requirements  contained  in 
t  lis  part  appear  in  §  100.23  and 

J  ppendix  A. 

16.  A  heading  for  Subpart  A 
(t»nsisting  of  §§  100.10  and  100.11)  is 
e  dded  directly  before  §  100.10  and 

§  §  100.10  and  100.11  are  revised  to  read 
a  s  follows: 

!  ubpart  A— Evatuatkm  Factors  for 
Stationary  Power  Raactor  SHa 
Applications  Bafore  [EFFECTIVE  DATE 
( >F  THE  FINAL  RULE]  and  for  Testing 
I  eactors 

1  DO.IO    Factors  to  be  considered  when 

evaluating  sites. 
190.11    Deteraiination  of  exclusion  area,  low 
population  zone,  and  population  center 
distance. 


{  100.10   Factors  to  be  conslderad  when 
evaluating  sites. 

I  Factors  considered  in  the  evaluation 
if  sites  include  those  relating  both  to 
me  proposed  reactor  design  and  the 
oharacteristics  peculiar  to  the  site.  It  is 
expected  that  reactors  will  reflect 
through  their  design,  construction  and 
peration  an  extremely  low  probability 
or  accidents  that  could  result  in  release 
f  significant  quantities  of  radioactive 
ission  products.  In  addition,  the  site 
scation  and  the  engineered  features 
acluded  as  safeguards  against  the 
lazardous  consequences  of  an  accident, 
should  one  occur,  should  insure  a  low 
1  isk  of  public  exposure.  In  particular, 
le  Commission  will  take  the  following 
nctors  into  consideration  in 


determining  the  acceptability  of  a  site 
for  a  power  or  testing  reactor 

(a)  Characteristics  of  reactor  design 
and  pn^NMed  (^Mration  including — 

(1)  Intended  use  of  the  reactor 
including  the  proposed  maximum 
power  level  and  the  nattue  and 
inventory  of  contained  radioactive 
materials; 

(2)  The  extent  to  which  generally 
accepted  engineering  standards  are 
appUed  to  the  design  of  the  reactor. 

(3)  The  extent  to  which  the  reactor 
incorporates  unique  or  unusual  features 
having  a  significant  bearing  on  the 
probability  or  consequences  of 
accidental  release  of  radioactive 
materials; 

(4)  The  safety  features  that  are  to  be 
engineered  into  the  facility  and  those 
barriers  that  must  be  breadied  as  a 
result  of  an  accident  before  a  release  of 
radioactive  material  to  the  environment 
can  occur. 

(b)  Population  density  and  use 
characteristics  of  the  site  environs, 
including  the  exclusion  area,  low 
population  ixme,  and  the  populaticHi 
center  distance. 

(c)  Physical  characteristics  of  the  site, 
including  seismology,  meteorology, 
geology,  and  hydrology. 

(1)  Appendix  A  to  Part  100,  "Seismic 
and  Geologic  Siting  Criteria  for  Nuclear 
Power  Plants"  describes  the  nature  of 
investigations  required  to  obtain  the 
geologic  and  seismic  data  necessary  to 
determine  site  swtabihty  and  to  provide 
reasonable  assurance  that  a  nuclear 
power  plant  can  be  constructed  and 
op>erated  at  a  proposed  site  without 
undue  risk  to  the  health  and  safety  of 
the  public.  It  describes  procedures  for 
determining  the  quantitative  vibratory 
ground  motion  design  basis  at  a  site  due 
to  earthquakes  and  describes 
information  needed  to  determine 
whether  and  to  what  extent  a  nuclear 
power  plant  need  be  designed  to 
withstand  the  effects  of  surface  faulting. 

(2)  Meteorological  conditions  at  the 
site  and  in  the  sturrotmding  area  should 
be  considered. 

(3)  Geological  and  hydrological 
characteristics  of  the  proposed  site  may 
have  a  bearing  on  the  consequences  of 
an  escape  of  radioactive  material  from 
the  facility.  Special  precautions  should 
be  planned  if  a  reactor  is  to  be  located 
at  a  site  where  a  significant  quantity  of 
radioactive  effluent  might  accidentally 
flow  into  nearby  streams  or  rivers  or 
might  find  ready  access  to  undergroimd 
water  tables. 

(d)  Where  imfavorable  physical 
characteristics  of  the  site  exist,  the 
proposed  site  may  nevertheless  be 
foimd  to  be  acceptable  if  the  design  of 
the  facility  includes  appropriate  and 
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adequate  compensating  engineering 
safeguards. 

S  lOai  1    Determination  of  exclusion  area, 
tew  population  zone,  and  population  center 
distance. 

(a)  As  an  aid  in  evaluating  a  proposed 
site,  an  applicant  should  assume  a 
fission  product  release  >  from  the  core, 
the  expected  demonstrable  leak  rate 
from  the  containment  and  the 
meteorological  conditions  pertinent  to 
his  site  to  derive  an  exclusion  area,  a 
low  population  zone  and  population 
center  distance.  For  the  purpose  of  this 
analysis,  which  shall  set  forth  the  basis 
for  the  numerical  values  used,  the 
appUcant  should  determine  the 
following: 

(1)  An  exclusion  area  of  such  size  that 
an  individual  located  at  any  point  on  its 
boimdary  for  two  houra  immediately 
following  onset  of  the  postulated  fission 
product  release  would  not  receive  a 
total  radiation  dose  to  the  whole  body 
in  excess  of  25  rem  ^  or  a  total  radiation 
dose  in  excess  of  300  rem  to  the  thyroid 
from  iodine  exposure. 

(2)  A  low  population  zone  of  such 
size  that  an  individual  located  at  any 
point  on  its  outer  boundary  who  is 
exposed  to  the  radioactive  cloud 
resulting  from  the  postulated  fission 
product  release  (diuing  the  entire  period 
of  its  passage)  would  not  receive  a  total 
radiation  dose  to  the  whole  body  in 
excess  of  25  rem  or  a  total  radiation 
dose  in  excess  of  300  rem  to  the  thyroid 
from  iodine  exposure. 

(3)  A  population  center  distance  of  at 
least  one  and  one"third  times  the 
distance  frt>m  the  reactor  to  the  outer 
boundary  of  the  low  population  zone.  In 
applying  this  gmde,  ihe  boundary  of  the 
population  center  shall  be  determined 


>  The  Gsaion  product  release  assumed  for  these 
calculations  should  be  based  upon  a  major  accident, 
hypothesized  for  purposes  of  site  analysis  or 
postulated  from  considerations  of  possible 
accidential  events,  that  would  result  in  potential 
hazards  not  exceeded  by  those  bom  any  accident 
considered  credible.  Such  accidents  have  generally 
been  assumed  to  result  in  substantial  meltdown  of 
the  cor«  with  subsequent  release  of  appreciable 
quantities  of  fission  products. 

'The  whole  body  dose  of  25  rem  referred  to 
above  corresponds  numerically  to  the  once  in  a 
lifetime  accidental  or  emergency  dose  for  radiation 
««rorkers  which,  according  to  NCRP 
recommendations  may  be  disregarded  in  the 
determination  of  their  radiation  exposure  status  (see 
NBS  Handbook  69  dated  lune  5, 1959).  However, 
neither  its  use  nor  that  of  the  300  rem  value  for 
thyroid  exposure  as  set  forth  in  these  site  criteria 
guides  are  intended  to  imply  that  these  numbers 
constitute  acceptable  limits  for  emergency  doses  to 
the  public  under  accident  conditions.  Rather,  this 
25  rem  whole  body  value  and  the  300  rem  thyroid 
value  have  been  set  forth  in  these  guides  as 
reference  values,  which  can  be  used  in  the 
evaluation  of  reactor  sites  with  respect  to  poteiuial 
raactor  accidents  of  exceedingly  low  probability  of 
occurrence,  and  low  risk  of  public  exposure  to 
radiation. 


upon  consideration  of  population 
distribution.  Political  boundaries  are  not 
controlling  in  the  application  of  this 
guide.  Where  very  large  cities  are 
involved,  a  greater  distance  may  be 
necessary  because  of  total  integrated 
population  dose  consideration. 

(b)  For  sites  for  multiple  reactor 
facilities  consideration  should  be  given 
to  the  following: 

(1)  If  the  reactora  are  independent  to 
the  extent  that  an  accident  in  one 
reactor  would  not  initiate  an  accident  in 
another,  the  size  of  the  exclusion  area, 
low  population  zone  and  population 
center  distance  shall  be  fulfilled  with 
respect  to  each  reactor  individually.  The 
envelopes  of  the  plan  overlay  of  the 
areas  so  calculated  shall  then  be  taken 
as  their  respective  boundaries. 

(2)  If  the  reactora  are  interconnected 
to  the  extent  that  an  accident  in  one 
reactor  could  affect  the  safety  of 
operation  of  any  other,  the  size  of  the 
exclusion  area,  low  population  zone  and 
population  center  distance  shall  be 
based  upon  the  assiunption  that  all 
interconnected  reactors  emit  their 
postulated  fission  product  releases 
simultaneously.  This  requirement  may 
be  reduced  in  relation  to  the  degree  of 
coupling  between  reactora,  the 
probability  of  concomitant  accidents 
and  the  probability  that  an  individual 
would  not  be  exposed  to  the  radiation 
effects  from  simultaneous  releases.  The 
applicant  would  be  expected  to  justify 
to  the  satisfaction  of  the  Commission 
the  basis  for  such  a  reduction  in  the 
source  term. 

(3)  The  applicant  is  expected  to  show 
that  the  simultaneous  operation  of 
multiple  reactors  at  a  site  will  not  result 
in  total  radioactive  effluent  releases 
beyond  the  allowable  limits  of 
applicable  regulations. 

Note:  For  further  guidance  in  developing 
the  exclusion  area,  the  low  population  zone, 
and  the  population  center  distance,  reference 
is  made  to  Technical  Information  Document 
14844,  dated  March  23, 1962.  which  contains 
a  procedural  method  and  a  sample 
calculation  that  result  in  distances  roughly 
reflecting  cuirent  siting  practices  of  the 
Commission.  The  calculations  described  in 
Technical  Information  Document  14844  may 
be  used  as  a  point  of  departure  for 
consideration  of  particular  site  requirements 
which  may  result  from  evaluation  of  the 
characteristics  of  a  particular  reactor,  its 
purpose  and  method  of  operation. 

Copies  of  Technical  Information 
Document  14844  may  be  obtained  from 
the  Commission's  Public  Document 
Room,  2120  L  Street  NW.(Lower  Level). 
Washington,  DC,  or  by  writing  the 
Director  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 


17.  through  19.  Subpart  B  (§§  100.20- 
100.23)  is  added  to  read  as  follows: 

Subpart  B— Evaluation  Factors  for 
Stationary  Power  Raactor  SIta 
Applications  on  or  After  [EFFECTIVE 
DATE  OF  THE  FINAL  RULE] 

100.20  Factors  to  be  considered  when 
evaluating  sites. 

100.21  Non-seismic  siting  criteria. 
100.23  Geologic  and  seismic  siting  fectors. 

§100.20    Factors  to  t>e  considered  wtien 
evaluating  sites. 

The  Commission  will  take  the 
following  factora  into  consideration  in 
determining  the  acceptability  of  a  site 
for  a  stationary  power  reactor: 

(a)  Population  density  and  use 
characteristics  of  the  site  environs, 
including  the  exclusion  area,  the 
population  distribution,  and  site-related 
characteristics  must  be  evaluated  to 
determine  whether  individual  as  well  as 
societal  risk  of  potential  plant  accidents 
is  low.  and  that  site-related 
characteristics  would  not  prevent  the 
development  of  a  plan  to  carry  out 
suitable  protective  actions  for  members 
of  the  public  in  the  event  of  emergency. 

(b)  The  nature  and  proximity  of  man- 
related  hazards  (e.g.,  airports,  dams, 
transportation  routes,  miUtary  and 
chemical  facilities)  must  be  evaluated  to 
establish  site  parametere  for  use  in 
determining  whether  a  plant  design  can 
accommodate  commonly  occurring 
hazards,  and  whether  the  risk  of  other 
hazards  is  very  low. 

(c)  Physical  characteristics  of  the  site. 
including  seismology,  meteorology, 
geology,  and  hydrology. 

(1)  §  100.23.  "Geologic  and  seismic 
siting  factora."  of  this  part  describes  the 
criteria  and  nature  of  investigations 
required  to  obtain  the  geologic  and 
seismic  data  necessary  to  determine  the 
suitability  of  the  proposed  site  and  the 
plant  ddsign  bases. 

(2)  Meteorological  characteristics  of 
the  site  that  are  necessary  for  safety 
analysis  or  that  may  have  an  impact 
upon  plant  design  (such  as  maximum 
probable  wind  speed  and  precipitation) 
must  be  identified  and  characterized. 

(3)  Factora  important  to  hydrological 
radionuclide  transport  such  as  soil, 
sediment,  and  rock  characteristics, 
adsorption  and  retention  coefficients, 
groimd  water  velocity,  and  distances  to 
the  nearest  siuface  body  of  water)  must 
be  obtained  from  on-site  measurements. 
The  maximtun  probable  flood  along 
with  the  potential  for  seismically 
induced  floods  discussed  in 

§  100.23(d)(3)  of  this  part  must  be 
estimated  using  historical  data. 


110021    Won  Mlimic  mag  ciWaria. 

Applications  for  site  approval  for 
commercial  power  reactors  shall 
demonstrate  that  the  proposed  site 
meets  the  following  criteoia: 

(a)  Every  site  must  have  an  excluslrai 
area  and  a  low  population  zone,  as 
defined  in  §  100.3; 

(b)  The  population  center  distance,  as 
defined  in  §  100.3,  must  be  at  least  one 
and  one-third  times  the  distance  from 
the  reactor  to  the  outer  boimdary  of  (the 
low  population  zone.  In  applying  this 
guide,  the  boundary  of  the  population 
center  shall  be  determined  upon 
consideration  of  population 
distribution.  Political  boundaries  are  not 
controlling  in  the  application  of  this 
guide; 

(c)  Site  atmospheric  dispersion 
characteristics  must  be  evaluated  and 
dispersion  parameters  established  such 
that: 

(1)  Radiological  effluent  release  limits 
associated  with  normal  operation  fitnn 
the  type  of  fedlity  proposed  to  be 
located  at  the  site  can  be  met  for  any 
individual  located  offsite;  and 

(2)  Radiological  dose  consequences  of 
postulated  accidents  shall  meet  the 
criteria  set  forth  in  §50.34(a)(l)  of  this 
chapter  for  the  type  of  fecility  proposed 
to  be  located  at  the  site; 

(d)  The  physical  characteristics  of  the 
site,  including  meteorology,  geology, 
seismology,  and  hydrology  must  be 
evaluated  and  site  parameters 
established  such  that  potential  threats 
fr'om  such  physical  clmracteristics  will 
pose  no  undue  risk  to  the  type  of  facility 
proposed  to  be  located  at  the  site; 

(e)  Potential  hazards  associated  with 
nearby  transportation  routes,  industrial 
and  military  facilities  must  be  evaluated 
and  site  parameters  established  such 
that  potential  hazards  from  such  routes 
and  facilities  will  pose  no  undue  risk  to 
the  type  of  facility  proposed  to  be 
located  at  the  site; 

(f)  Site  characteristics  must  be  such 
that  adequate  security  plans  and 
measures  can  be  developed; 

(g)  Site  characteristics  must  be  such 
that  adequate  plans  to  take  protective 
actions  for  members  of  the  public  in  the 
event  of  emergency  can  be  developed: 

(h]  Reactor  sites  should  be  located 
away  from  very  densely  populated 
centers.  Areas  of  low  population  density 
are,  generally,  preferred.  However,  in 
determining  the  acceptability  of  a 
particular  site  located  away  from  a  very 
densely  populated  center  but  not  in  an 
area  of  low  density,  consideration  will 
be  given  to  safety,  environmental, 
economic,  or  other  factors,  which  may 


re  lult  in  the  site  being  foimd 
9ptable.3 

factors. 

rhis  section  sets  fcHlh  the  principal 
ge  >logic  and  seismic  considOTatirais  that 
gu  ide  the  Commission  in  its  evaluation 
of  the  suitability  of  a  proposed  site  and 
acleqiiacy  of  the  design  bases  established 
in!consideration  of  the  geologic  and 
seismic  characteristics  of  the  proposed 
site,  such  that,  there  is  a  reascHiable 
as$urance  that  a  nuclear  power  plant 
can  be  constructed  and  operated  at  the 
proposed  site  without  undue  risk  to  the 
h^th  and  safety  of  the  public. 

\pplication8  to  engineering  design 
an  I  contained  in  appendix  S  to  part  50 
of  this  chapter. 

a)  Apphcability.  The  requirements  in 
pa  ragraphs  (c)  and  (d)  of  this  section 
ap  3ly  to  applicants  for  an  early  site 
pe  mit  or  combined  license  pursuant  to 
pa  rt  52  of  this  chapter,  or  a  construction 
pe  rmit  or  operating  hcense  for  a  nuclear 
power  plant  pursuant  to  Part  50  of  this 
chapter  on  or  after  [EFFECTIVE  DATE 
O^  THE  FINAL  RULE).  However,  if  the 
construction  permit  was  issued  prior  to 
[EFFECTIVE  DATE  OF  THE  FINAL 
RULE),  the  operating  license  applicant 
shall  comply  with  the  seismic  and 
geplogic  siting  criteria  in  appendix  A  to 
part  100  of  this  chapter. 

(b)  Commencement  of  construction. 
Tl|e  investigations  required  in 
paragraph  (c)  of  this  section  are  within 
the  scope  of  investigations  pennitted  by 
§  40.10(c)(1)  of  this  chapter. 

c)  Geological,  seismological,  and 

ineering  characteristics.  The 
geological,  seismological,  and 

eering  characteristics  of  a  site  and 
its'  environs  must  be  investigated  in 
sijficient  scope  and  detail  to  permit  an 
ad  equate  evaluation  of  the  proposed 
sit  e,  to  provide  sufficient  information  to 
su  }port  evaluations  performed  to  arrive 
at  estimates  of  the  Safe  Shutdown 
Ei  rthquake  Ground  Motion,  and  to 
pc  rmit  adequate  engineering  solutions 
to  actual  or  potentieJ  geologic  and 
se  »nic  effects  at  the  proposed  site.  The 
site  of  the  region  to  be  investigated  and 
the  type  of  data  pertinent  to  the 
in  /estigations  must  be  determined 
ba  sed  on  the  nature  of  the  region 
su  rrounding  the  proposed  site.  Data  on 
tfa  i  vibratory  groimd  motion,  tectcmic 


'  Example*  of  these  factors  include,  but  an  not 
lir  iled  to.  such  Eactors  as  the  higher  population 
da  isity  site  having  superior  seismic  characteristics, 
better  acceu  to  skilled  labor  for  construction,  better 
rail  and  highway  access,  shorter  transmission  line 
re(}uirements.  or  less  environmental  impact  on 
undeveloped  areas,  wetlands  or  endangered 
sptcias,  etc.  Soma  of  thase  htnan  an  included  in, 
or  Impaa.  tba  other  crttaria  indnded  in  thia 
sei  tion. 


surface  deformation,  nontectonic 
deformation,  earthquake  reourence 
rates,  fault  geometry  and  slip  rates,  site 
foundation  material,  and  seismically 
induced  floods  and  water  waves  must 
be  obtained  by  reviewing  pertinmt 
literature  and  carrying  out  field 
investigations.  However,  each  appUcant 
shall  investigate  all  geologic  and  seismic 
factors  (for  example,  volcanic  activity) 
that  may  affect  the  design  and  operaticm 
of  the  proposed  nuclear  power  plant 
irrespective  of  whether  such  factors  are 
explicitly  included  in  this  section. 

fd)  Geologic  and  seismic  siting 
factors.  The  geologic  and  seismic  siting 
factors  considered  for  design  must 
include  a  determination  of  the  Safe 
Shutdown  Earthquake  Groimd  Motion 
for  the  site,  the  potential  for  surface 
tectonic  and  nontectonic  deformations, 
the  design  bases  for  seismically  induced 
floods  and  water  waves,  and  other 
design  conditions  as  stated  in  paragraph 
(d)(4)  of  this  section. 

(1)  Determination  of  the  Safe 
Shutdown  Earthquake  Ground  Moticm. 
The  Safe  Shutdown  Earthquake  Ground 
Motion  for  the  site  is  characterized  by 
both  horizontal  and  vertical  free-field 
ground  motion  response  spectra  at  the 
free  ground  surface.  The  Safe  Shutdown 
Earthquake  (kound  Motion  for  the  site 
is  determined  considering  the  results  of 
the  investigations  required  by  paragraph 
(c)  of  this  section.  Unc^tainties  are 
inherent  in  such  estimates.  These 
uncertainties  must  be  addressed  through 
an  appropriate  analysis,  such  as  a 
probabilistic  seismic  hazard  analysis  or 
suitable  sensitivity  analyses.  Paragraph 
IV(a)(l)  of  appendix  S  to  part  50  of  this 
chapter  defines  the  minimum  Safe 
Shutdown  Eaothquake  Grotmd  Motion 
for  design. 

(2)  Determination  of  the  potential  for 
surface  tectonic  and  nontectonic 
deformations.  Sufficient  geological, 
seismological,  and  geophysical  data 
must  be  provided  to  clearly  establish 
whether  there  is  a  potential  for  siufece 
deformation. 

(3)  Determination  of  design  bases  for 
seismically  induced  floods  and  water 
waves.  The  size  of  seismically  induced 
floods  and  water  waves  that  could  affect 
a  site  from  either  locally  or  distantly 
generated  seismic  activity  must  be 
determined. 

(4)  Determination  of  siting  factors  for 
other  design  conditions.  Siting  factors 
for  other  design  conditions  that  must  be 
evaluated  include  soil  and  rock 
stability,  liquefection  potential,  natural 
and  artificial  slope  stability,  cooling 
water  supply,  and  remote  safety-related 
structure  siting.  Each  applicant  shall 
evaluate  all  siting  factors  and  potential 
causes  of  failure,  such  as,  the  physical 
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properties  of  the  materials  underlying 
the  site,  groimd  disruption,  and  the 
effects  of  vibratory  groimd  motion  that 
may  affect  the  design  and  operation  of 
the  proposed  nuclear  power  plant. 

Dated  A  Rockville,  Maryland,  this  11th  day 
of  October. 

For  the  Nuclear  Regulatory  Commission. 

John  C  Hoyle, 

Acting  Secretary  of  the  Commission. 

(PR  Doc.  94-25585  Filed  10-14-94;  8:45  am) 

BIUJNQ  CODE  7SW-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NM-14S-AD] 

AirworlhiMas  Directives:  AMmm  Model 
A310  and  A300-600  Series  AirplanM 

AQBIcr:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
dircM::tive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A3 10  and  A30O- 
600  series  airplanes.  This  proposal 
would  require  that  certain  flight  control 
computers  be  modified  so  that  the 
autopilot  will  disengage  whenever  the 
airplane  is  in  the  "go-around"  mode. 
This  pn^KMal  is  prompted  by  an 
accident  in  whidi  the  flij^t  crew  may 
have  attempted  a  go-around  while  the 
airplane  was  in  an  out-of-trim 
condition.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevmt 
severely  reduced  controllability  of  the 
airplane  due  to  an  out-of-trim  condition 
between  the  trimmable  horizontal 
stabilizer  and  the  elevator. 
DATES:  Comments  must  be  received  by 
November  28, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
145-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  F^day,  except 
Federal  holidays. 

Information  pertaining  to  this 
proposed -rule  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Brandi,  ANM-113, 
FAA,  Transport  Airplane  birectorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examinatitm  by 
intnested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  s^-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-145-AD."  The 
postcard  wiU  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Dociet  No. 
94-NM-145-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  Airbus 
Model  A310  and  A300-600  series 
airplanes.  The  French  DGAC  advises 
that  a  Model  A300-600  series  airplane 
was  recentiy  involved  in  an  accident 
during  which  the  fli^t  crew  may  have 
attempted  a  go-around  while  the 
airplane  was  in  an  out-of-trim 
condition.  Investigation  into  the  cause 
of  this  out-of-trim  condition  revealed 


that  the  flight  crew  may  have  attempted 
to  override  the  autopilot  while  it  was 
engaged  in  the  COMMAND  mode.  If  the 
airplane  is  in  pitch  axis,  and  the 
autopilot  is  overridden  JPor  prolonged 
periods  by  the  flight  crew  via  manual 
input  &T>m  the  control  column,  and  if 
the  autopilot  is  subsequently 
disei^aged,  the  resultant  out-of-trim 
condition  between  the  trimmable 
horizontal  stabilizer  and  the  elevator 
could  reduce  controllability  of  the 
airplane. 

Further  investigation  indicates  that 
the  design  of  Model  A300-600  series 
airplanes  does  not  provide  for 
disengagement  of  the  autopilot  in  a 
manner  that  would  allow  for  manual 
input  bom  the  control  column  without 
adversely  afliacting  controllability  of  the 
airplane.  The  design  of  Model  A310 
series  airplanes  is  identical  in  this 
respect  to  Model  A300-600  series 
airplanes. 

The  French  DGAC  issued  French 
Airworthiness  Directive  94-185-165(8), 
dated  August  17, 1994,  in  order  to 
assure  the  ontinued  airworthiness  of 
these  airplanes  in  France.  The  French 
AD  requires  modification  of  FCC's 
having  part  numbers  (P/N)  B216ABM6, 
B350AAM1,  B350AAM2,  B350AAM3. 
and  B470ABM1  (for  Model  A310  series 
airplanes);  and  P/N's  B297AAM3. 
B297AAM4,  B297AAM5,  and 
B470AAM1  (for  Model  A300-600  series 
airplanes). 

The  French  AD  references  Airbus 
Service  Bulletins  A310-'22-2036.  dated 
December  14. 1993  (for  Model  A310 
series  airplanes),  and  A3  00-22-6021, 
Revision  1,  dated  December  24, 1993 
(for  Model  A300-600  series  airplanes), 
as  the  appropriate  sources  of  service 
information  to  accomplish  the 
modification  of  the  FCC's.  However. 
Airbus  Service  Bulletin  A310-22-2036. 
dated  December  14, 1993,  describes 
procedures  for  modification  of  cmly  one 
of  die  FCCs.  P/N  B470ABM1.  which  is 
installed  on  Model  A310  series 
airplanes;  while  Airbus  Service  Bulletin 
A300-22-6021,  Revision  1,  dated 
December  24, 1993.  describes 
procedures  for  modification  of  only  one 
of  the  FCC's,  P/N  B470AAM1,  which  is 
installed  on  Model  A300-600  series 
airplanes.  Upon  accomplishment  of  this 
software  modification,  the  autopilot  will 
disengage  whenever  the  airplane  is  in 
the  "go-around"  mode  above  400  feet 
radio  altitude  and  whenever  the  pilot 
attempts  to  override  the  autopilot  by 
exerting  a  certain  amount  of  manual 
force  on  the  control  column. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
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Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  French  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  French  £)GAC,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  uinsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  FCC's  having  P/N's 
B216ABM6,  B350AAM1,  B350AAM2. 
and  B350AAM3  (for  Model  A310  series 
airplanes);  and  P/N's  B297AAM3, 
B297AAM4,  and  B297AAM5  (for  Model 
A300-600  series  airplanes).  Since  the 
manufacturer  has  not  yet  developed  a 
modification  for  these  FCC's,  these 
modifications  are  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Modification  of  FCC's  having  P/N's 
B470ABM1  (for  Model  A310  series 
airplanes)  and  B470AAM1  (for  Model 
A30O-600  series  airplanes)  has  been 
addressed  in  a  separate  rulemaking 
action  (reference  Airworthiness 
Directive  Rules  Docket  Number  94-NM- 
134-AD).  Since  the  manufacturer  has 
advised  that  an  ample  number  of 
required  parts  will  be  available  for 
modification  of  FCC's  having  these  two 
part  numbers,  and  in  light  of  the  degree 
of  urgency  associated  with  the  subject 
tmsafe  condition,  the. FAA  finds  that 
modification  of  those  FCC's  must  be 
accomplished  sooner  than  the 
modification  of  the  FCC's  addressed  in 
this  proposal.  That  AD  action  also 
requires  a  revision  to  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  that 
warns  the  flight  crew  to  avoid 
overriding  the  autopilot  while  the 
airplane  is  in  the  COMMAND  mode  and 
cautions  the  flight  crew  to  check  the 
status  of  the  autopilot  in  the  event  the 
fii^t  controls  respond  abnormally. 

The  FAA  estimates  that  15  Model 
A3 10  series  airplanes  and  36  Model 
A300-600  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Since  the  manufacturer  has  not  yet 
developed  one  specific  modification 
commensurate  with  the  requirements  of 
this  proposal,  the  FAA  is  imable  at  this 
time  to  provide  a  specific  information  as 


the  number  of  work  hours  or  cost  of 

arts  that  would  be  required  to 

implish  the  proposed  modification. 

further  problem  in  developing  a 
ific  cost  estimate  is  the  fact  that 
lodification  costs  are  expected  to  vary 
1  rom  operator  to  operator  and  from 
t  irplane  to  airplane  depending  upon 
i  irplane  configiuation.  The  proposed 
( ompUance  time  of  24  months  should 
]  rovide  ample  time  for  the 
(  evelopment,  approval,  and  installation 
( f  an  appropriate  modification. 

However,  based  on  similar 
I  lodificatiohs  accomplished  previously 
<  n  other  FCC's  installed  on  other 
i  irplane  models,  the  FAA  can 
I  ^asonably  estimate  that  the  proposed 
I  lodification  may  require  as  few  as  2 
\  rork  hours  or  as  many  as  50  work  hours 
t )  accomplish,  at  an  average  labor  rate 
c  f  $55  per  work  hour.  The  cost  of 
I  squired  parts  could  range  from  a 
I  egligible  amount  to  as  much  as  $1,500 
I  er  airplane.  Based  on  these  figures,  the 
t  )tal  cost  impact  of  the  proposed  AD  on 
I LS.  operators  is  estimated  to  be 
t  etween  $5,610  ($110  per  airplane)  and 
!  216,750  ($4,250  per  airplane). 

As  indicated  earlier  in  this  preamble, 
t  le  FAA  specifically  invites  the 
s  ibmission  of  comments  and  other  data 
r  igarding  this  economic  aspect  of 
I  roposal. 

The  regulations  proposed  herein 
1  'ould  not  have  substantial  direct  effects 
(  a  the  States,  on  the  relationship 
1  Btween  the  national  government  and 
t  le  States,  or  on  the  distribution  of 
I  ower  and  responsibilities  among  the 
\  arious  levels  of  government.  Therefore, 
i  1  accordance  with  Executive  Order 
1 2612,  it  is  determined  that  this 
I  roposal  would  not  have  sufficient 
f  tderalism  implications  to  warrant  the 
I  reparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
c  3rtify  that  this  proposed  regulation  (1) 
i ;  not  a  "significant  regulatory  action" 
I  nder  Executive  Order  12866;  (2)  is  not 
«  "significant  rule"  under  the  DOT 
I  egulatory  Policies  and  Procedures  (44 
I R  11034,  February  26, 1979);  and  (3)  if 
I  romulgated,  will  not  have  a  significant 
e  conomic  impact,  positive  or  negative, 
c  n  a  substantial  number  of  small  entities 
I  nder  the  criteria  of  the  Regulatory 
I  lexibility  Act.  A  copy  of  the  draft 
r  »gulatory  evaluation  prepared  for  this 
s  :tion  is  contained  in  the  Rules  Docket. 
i ,  copy  of  it  may  be  obtained  by 
c  antacting  the  Rules  Docket  at  the 
1  )cation  provided  imder  the  caption 
i DORESSES. 

I  ist  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
a  ifety.  Safety. 


The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  94-NM-145-AD. 

Applicability:  Model  A310  series  airplanes 
equipped  with  Flight  Control  Computers 
(FCC)  having  part  number  (P/N)  B216ABM6, 
B350AAM1,  B350AAM2.  or  B350AAM3;  and 
Model  A30O-600  series  airplanes  equipped 
with  FCC's  having  P/N  B297AAM3, 
B297AAM4,  or  B297AAM5;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  modify  the  FGCs  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(b)  As  of  24  months  after  the  effective  date 
of  this  AD,  no  person  shall  install  an  FCC 
having  P/N  B216ABM6.  B350AAM1, 
B3SOAAM2  or  B350AAM3  on  any  Model 
A310  series  airplane;  and  P/N  B297AAM3, 
B297AAM4,  or  B297AAM5  on  any  Model 
A300-600  series  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transf)ort  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  PAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  oaOctober 
7,1994. 

Danell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  94-25582  Filed  10-14-94;  8:45  am] 
BHJJNG  CODE  4»1»-1>-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[DoctetNo.94N-015q 

RIN  0906-AB68 

Food  Labeling;  Nutrition  Lat>eling  of 
Raw  Fruit,  Vegetables,  and  Fish; 
Guidelines  for  Voluntary  Nutrition 
Labeling  of  Raw  Fruit,  Vegetables,  and 
Fish;  Identification  of  the  20  Most 
Frequently  Consumed  Raw  Fruit, 
Vegetables,  and  Fish;  Reopening  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  to 
November  16, 1994,  the  comment 
period  for  a  proposed  rule  that  appeared 
in  the  Federal  Register  of  July  18, 1994 
(59  FR  36379).  The  doaunent  proposed 
to  revise  the  guidelines  for  voluntary 
nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish;  revise  the 
definition  for  compliance  with  respect 
to  adherence  by  retailers  to  those 
guidelines;  and  revise  the  labeling 
regulations  and  labeling  values  for  the 
20  most  frequently  consumed  raw  fiuit, 
vegetables,  and  fish.  This^ction  is  in 
response  to  the  Nutrition  Labeling  and 
Education  Act  of  1990.  In  addition,  the 
document  solicited  comments  on  all 
aspects  of  the  FDA  data  base  review 
process.  FDA  is  taking  this  action  in 
response  to  several  requests  for  an 
extension  of  the  comment  period. 
DATES:  Written  comments  by  November 
16, 1994. 

ADDRESSES:  Submit  written  comments, 
data,  or  information  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E^rug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATXM  CONTACT:  Jean 
A.T.  Pennington,  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  EX:  20204,  202-205-5434. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  18, 1994  (59  FR 
36379),  FDA  issued  a  proposed  rule  to 
adopt  regulations  to  revise  the 
guidelines  for  volimtary  labeling  of  raw 
fruit,  vegetables,  and  fish.  The  agency 
also  pubUshed  a  correction  dociunent 
on  July  21, 1994  (59  FR  37190).  to 
correct  an  inadvertent  error  in  the 
proposal.  Interested  persons  were  given 
until  September  16, 1994,  to  comment 
on  the  proposal. 

FDA  nas  received  several  requests 
&x)m  trade  associations  for  an  extension 
of  the  comment  period  in  order  to  better 
review  the  proposal  and  prepare 
comments.  Most  requests  ask  for  a  30- 
day  extension. 

After  careful  review  of  these  requests, 
FDA  has  concluded  that  it  is  in  the 
public  interest  to  allow  additional  time 
for  comments.  With  the  additional 
period,  the  agency  is  providing  more 
than  90  days  for  comments.  FDA 
considers  that  this  amoimt  of  time 
should  be  more  than  ample  for 
interested  persons  to  complete  and 
submit  their  comments.  Accordingly, 
the  agency  is  reop>ening  the  comment 
period  to  November  16, 1994. 

Interested  persons  may,  on  or  before 
November  16, 1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Coinments  are  to  be  idmitified  with  the 
docket  number  fotmd  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  October  6, 1994. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  94-25634  Filed  10-14-94;  8:45  am] 

BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Withdrawal  of  Proposed  Amendment 
to  the  Bank  Secrecy  Act  Regulations 
for  Mandatory  Aggregation  of 
Currency  Transactions  for  Certain 
Financial  institutions  and  Mandatory 
Magnetic  Media  Reporting  of  Currency 
Transaction  Reports 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Withdrawal  of  Regulatory 
Proposal. 

SUMMARY:  On  September  6, 1990. 
Treasury  published  a  Notice  of 


Proposed  Rulemaking  (NPRM) 
proposing  requirements  for  banks  with 
deposits  over  $100  milUon,  and  certain 
nonbank  financial  institutions, 
regardless  of  asset  size,  to  maintain 
specific  systems  to  aggregate  currency 
transactions  and  proposing 
requirements  for  financial  institutions 
that  file  more  than  1,000  Currency 
Transaction  Rejwrts  per  year  to  file  by 
magnetic  media.  After  analysis  of  the 
comments  received  in  response  to  this 
NPRM  and  further  study  and  review. 
Treasury  has  decided  to  withdraw  it. 
DATES:  The  proposal  is  withdrawn  on 
October  17, 1994. 

ADDRESSES:  Peter  G.  Djinis,  Director, 
Office  of  Financial  Enforcement, 
Financial  Crimes  Enforcement  Network 
(FinCEN),  Department  of  the  Treasury, 
Room  3210-Aimex,  1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 
FOR  FURT>«R  INFORMATION  CONTACT: 
A.  Carlos  Correa,  Chief,  Rules  and 
Regulations,  Office  of  Financial 
Enforcement,  (202)  622-0400. 
SUPPLEMENTARY  INFORMATION:  On 
September  6, 1990  (55  FR  36663), 
Treasury  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  with  two 
separate  proposals,  llie  first  would  have 
required:  (1)  banks  with  deposits  in 
excess  of  $100  million  to  mBintAip 
systems  to  aggregate  currency 
transactions  that  are  conducted  by  or  on 
behalf  of  aocountholders  at  the  bank  and 
that  affiect  an  account  during  a  business 
day;  and  (2)  currency  dealers  and 
exchangers,  check  cashers,  and 
transmitters  of  funds  to  maintain 
systems  and  procedures  to  aggregate 
ctirrency  transactions  that  are 
conducted  by  or  on  behalf  of  customers 
at  the  financial  institution  during  a 
business  day.  The  second  proposal 
would  have  required  financial 
institutions  that  file  more  than  1.000 
Currency  Transaction  Reports  (CTRs)  a 
year,  to  file  by  magnetic  media. 
Treasury  sought  comments  on  each 
proposal. 

Following  publication  of  the  NPRM, 
numerous  financial  institutions 
implemented  aggregation  and  magnetic 
media  filing  systems.  Some 
implemented  these  systems  in 
anticipation  of  a  Final  Rule.  Others 
adopted  aggregation  systems  because 
those  systems  save  costs  and  enhance 
financial  institutions'  abiUty  to  monitor 
ciurency  activity  for  BSA  compliance, 
as  well  as  for  other  management  and 
marketing  purposes. 

In  1990,  multiple  transaction  CTRs 
accoimted  for  only  51%  of  the  total 
number  of  CTRs  filed,  while  in  1993, 
multiple  transaction  CTRs  comprised 
70%  of  all  CTRs  received  by  Treasury. 


Treasury  believes  the  increased 
reporting  of  multiple  transactions 
reflects  an  increased  awareness  in  the 
financial  services  ind«Btry  of  the 
importance  of  BSA  compliance  and  the 
availability  of  automated  systems  to 
assist  in  this  endeavor.  Because  these 
systems  also  meet  other  important  needs 
of  financial  institutions,  it  is  not 
expected  that  financial  institutions  will 
discontinue  using  their  aggregation 
systems  upon  withdrawal  of  the  NPRM. 

The  number  of  banks  filing  CTRs 
magnetically  has  increased 
dramatically.  (In  1989,  only  50  banks 
magnetically  filed  CTRs.  By  mid-1994, 
the  number  of  banks  filing  magnetically 
^has  increased  to  532.)  Because  magnetic 
filing  reduces  financial  institutions' 
CTR  processing  and  storage  costs,  it  is 
unlikely  that  banks  will  return  to  paper 
processing  when  the  proposed  NPRM  is 
withdrawn. 

Treasury  is  ourently  considering 
ways  to  reduce  the  regulatory  burden  of 
complying  with  the  BSA  while 
enhancing  the  utility  of  information  it 
receives  from  financial  institutions. 
After  careful  consideration  of  comments 
describing  the  potential  costs  that 
would  be  incurred  by  financial 
institutions  not  yet  using  automated 
systems  to  aggregate  ciurency 
transactions,  as  well  as  Treasury's 
intention  to  implement  additional 
regulatory  changes,  Treasury  has 
decided  to  vidthdraw  the  NPRM; 

In  reaching  this  decision.  Treasury 
analyzed  comments  received  in 
response  to  the  NPRM  and  consulted 
with  the  Bank  Secrecy  Act  Advisory 
Group.  The  Group,  a  committee  which 
comprises  30  representatives  from  the 
financial  services  industry,  trades  and 
businesses  and  state  and  federal 
government,  expressed  the  view  that 
financial  institution  resources  would  be 
better  devoted  to  programs  specifically 
geared  toward  the  detection  and 
reporting  of  suspicious  transactions,  and 
the  implementation  of  mandatory 
"know  your  customer"  programs. 
Treasury  agrees  with  this  reasoning  and 
is  considering  regulatory  changes 
.  including  reporting  of  suspicious 
transactions,  mandatory  "know  your 
customer"  programs,  and  federal 
licensing  and  state  registration  of 
Donbank  financial  institutions. 

Dated:  September  20. 1994. 
Stanley  E.  Morris, 

Director,  FindrKial  Crimes  Enforcement 

Network. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

46  CFR  Chapter  I 

[PR  Doctot  No.  94-107;  OA  94-108q 

Commercial  Mobile  Radio  Services; 
Louisiana  State  Petition  to  Retain 
Existing  Jurisdiction  Over  Commercial 
Mot)ile  Radio  Services 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

time. 


SUMMARY:  The  amendments  to  the 
Communications  Act  in  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
preempted  state  rate  and  entry 
regulation  of  commercial  mobile  radio 
services.  States  were  given  the 
opportimity  to  file  petitions  for  the 
authority  to  continue  regulating  these 
intrastate  rates.  This  Order  extends  the 
deadlines  for  reply  comments  in  this 

Proceeding  in  response  to  a  request  filed 
y  the  Louisiana  Public  Service 
Commission.  This  extension  will 
provide  interested  parties  enough  time 
to  complete  their  review  and  siibmit 
meaningful  replies  on  the  issues  we 
raised  in  this  proceeding. 
DATES:  Reply  conunents  must  be  filed 
on  or  before  October  14, 1994. 
addresses:  FCC,  1919  M  Street.  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Harrison,  Private  Radio  Bureau, 
Land  Mobile  and  Microwave  Division, 
(202)  632-7125. 

SUPPLEMENTARY  INFORMATION:      - 

Order 

Adopted:  October  4, 1994. 
Released:  October  4, 1994. 

By  the  Chief,  Private  Radio  Bureau: 

1.  The  Louisiana  Public  Service 
Commission  (Lomsiana)  has  filed  an 
"emergency"  motion  for  a  10-day 
extension  of  time  from  the  October  4, 
1994  deadline  for  filing  reply 
comments,  and  a  motion  for  expedited 
consideration  of  that  motion.^  For  the 
reasons  given  below,  we  grant  the 
motion. 

2.  The  amendments  to  the 
Commimications  Act  in  the  Omnibus 
Budget  Reconciliation  Act  of  1993 


'  Morion  for  Expedited  Consideration  of 
Emergency  Motion  on  Behalf  of  the  Louisiana 
Public  Service  Commission  for  10-Oay  Extension  of 
Time  to  Reply  to  Conunents  Filed  by  Various 
Mobile  Carriers  (dated  Oct  3, 1994)  (MoUon  to 
Expedite);  Emergency  Motion  on  Behalf  of  the 
Louisiana  Public  Service  Commission  for  10-Day 
Extension  of  Time  to  Reply  to  Comments  Filed  by 
Various  Mobile  Carriers  (dated  Oct.  3, 1994) 
(Emergency  Motion). 


preempted  state  rate  and  entry 
regulation  of  commercial  mobile  radio 
services.  A  state  could,  however,  obtain 
intrastate  rate  regulatory  authority  by 
filing  a  properly  supported  petition  with 
the  FCC.2  States  with  existing  rate 
regulation  could  petition  by  August  10, 
1994  to  continue  regulating,  and  would 
obtain  a  stay  of  statutory  preemption 
imtil  the  FCC  acted.  The  Commission 
has  one  year  in  which  to  rule  on  the 
petition  and  to  decide  any 
reconsideration.  Louisiana  filed  such  a 
petition  on  August  9, 1994.  Puirsuant  to 
the  Commission's  rules,^  interested 
parties  bad  30  days  in  which  to 
comment  and  then  15  days  for  replies. 

3.  Louisiana  states  that  an  extension 
"is  necessary  in  order  to  provide  the 
Commission  with  a  complete  and 
accurate  record  on  which  to  decide  the 
numerous  complex  issues  in  this 
matter."  The  State  claims  that  this 
extension  "will  not  cause  any  imdue 
hardship  to  any  party  nor  will  it  retard 
the  progress  of  this  proceeding."  *  It 
adds  that  this  proceeding  will  affect 
state  interests  in  the  maimer  in  which 
mobile  carriers  are  regulated,  the 
development  of  the  industry,  and  the 
rates  paid  by  and  services  rendered  to 
Louisiana  ratepayers.  It  states  that  it  has 
a  constitutional  charge  to  protect 
ratepayers'  interests.'  In  requesting 
expedited  consideration,  Louisiana 
states  that  it  has  orally  notified  counsel 
of  record  of  the  filing  of  its  motions.^ 

4.  We  believe  that  the  motion  has 
merit.  The  record  in  this  proceeding  is 
large,  and  the  issues,  including  the  state 
of  competition  in  the  cellular  market  in 
the  state  and  the  reasonableness  of  rates, 
intricate.  We  find  that  good  cause  has 
been  shown  for  the  requested  extension. 

5.  Pursuant  to  §  1.46  of  the 
Commission's  Rules,'  we  GRANT  the 
Motion  for  Expedited  Consideration  of 
Emergency  Metion  on  Behalf  of  the 
Louisiana  Public  Service  Commission 
for  10-Day  Extension  of  Time  to  Reply 
to  Comments  Filed  by  Various  Mobile 
Carriers  and  the  Emergency  Motion  on 
Behalf  of  the  Louisiana  Public  Service 
Commission  far  10-Day  Extension  of 
Time  to  Reply  to  Comments  Filed  by 
Various  Mobile  Carriers,  And  Herel^ 
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'Omnibus  Budget  Reconciliation  Act  of  1993, 
Pub.  L.  No.  103-66.  Title  VI,  56002(b)(2),  107  Stat. 
312,  392  (1993),  amending  Section  332(c)(3)  of  the 
Communications  Act,  47  U.S.C  332(cK3). 

>  Second  Report  and  Order,  Implementation  of 
Sections  3(n)  and  332  of  the  Communications  Act, 
Regulatory  Treatment  of  Mobile  Services.  9  FCC 
Red  1411,  1522-23  (1994),  59  FR  18493  (Apr.  19, 
1994)  (to  be  codified  at  47  CFR  20.13). 

'*  Emergency  Motion  at  1. 

*  Emergency  Motion  at  3. 

•  Motion  to  Expedite  at  2.  See  also  47  CFR  1.46. 

'47CFR.lvM. 


Extend  the  period  for  filing  replies 

UNTIL  October  14, 1994. 

Federal  Communications  Commission. 

Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

(FR  Doc.  94-25542  Filed  10-14-94;  8:45  am) 

Bn.LING  CODE  e712-01-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  45  and  52 

Fedeial  Acquisition  Regulation; 
Government  Property 

AGENCY:  Department  of  [Defense. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  time  announced  (59  FR 
47583.  September  16,  1994)  for  a  public 
hearing  to  exchange  ideas  and 
information  in  preparation  for  the 
rewrite  of  Part  45  of  the  Federal 
Acquisition  Regulation  has  been 
changed.  The  hearing  date  of  November 
3, 1994,  remains  unchanged;  however, 
the  time  of  the  hearing  has  been 
changed  to  1:30  p.m. 
DATES:  The  public  hearing  will  be  held 
at  1:30  p.m.  on  November  3, 1994. 
ADDRESSES:  The  public  hearing  will  be 
held  in  Room  208.  Crystal  Gateway  4. 
1213  Jefferson  Davis  Highway, 
Arlington,  Virginia.  Individuals  wishing 
to  attend  the  meeting,  including 
individuals  wishing  to  make 
presentations,  should  contact  Nancy 
Ladd  prior  to  October  25, 1994.  Written 
comments  and  statements  for 
presentation  should  be  submitted  to 
Nancy  Ladd,  DAR  Coimcil  Director, 
ATTN:  IMD  3D139.  PDUSD  (A&T)  DP/ 
DAR.  3062  Defense  Pentagon. 
Washington,  DC  20301-3062. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  L.  Ladd,  DAR  Council  Director, 
(703) 604-5929. 
Nancy  L.  Ladd, 

Director,  Defense  Acquisition  Regulations 
Council. 

(FR  Doc.  94-25617  Filed  10-14-94;  8;45  am) 

BILUNQ  CODE  5000  04  M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  285  and  678 
P.D.  091494B] 

Atlantic  Shark  and  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 


ACTION:  Public  hearings  and  scoping 
meetings;  request  for  comments. 

SUMMARY:  NMFS  has  held  14 
combination  public  hearing  and  scoping 
meetings  to  receive  comments  bom 
fishery  participants  and  other  members 
of  the  public  on  bluefin  tima,  yellowfin 
and  other  tima,  and  Atlantic  shark 
management  issues.  The  purpose  of  this 
document  is  to  notify  the  public  of 
additional  hearings  to  continue  public 
participation  in  the  management 
process. 

DATES:  Hearings  and  meetings  are 
scheduled  as  follows: 

1.  October  25. 1994.  5  p.m.  to  10  p.m.. 
Ocean  City,  MD 

2.  October  27, 1994,  5  p.m.  to  10  p.m., 
Bamegat  Light,  NJ 

3.  November  2,  1994,  5  p.m.  to  10 
p.m.,  Portsmouth.  NH  (see 
SUPPLEMENTAL  INFORMATION  for  the  times 
of  the  fishery  topics).  Written  comments 
on  the  issues  must  be  submitted  on  or 
before  November  22, 1994. 
ADDRESSES:  The  hearing  and  meetings 
will  be  held  in  the  following  locations: 

1.  Ocean  City-City  Hall  (Council 
Chambers).  3rd  and  Baltimore  Streets. 
Ocean  City,  MD  21842 

2.  Bamegat  Light-Bamegat  Light 
Firehouse.  10th  and  Boulevard  Streets, 
Bamegat  Light,  NJ  08006 

3.  Portsmouth-Urban  Forestr>'  Center. 
43  Elwyn  Road.  Portsmouth.  NH  03801- 
5701 

Written  comments  should  be  sent  to 
Richard  H.  Schaefer,  Director,  Office  of 
Fisheries  Conservation  and  Management 
(F/CM),  National  Marine  Fisheries 
Service.  1315  East-West  Highway,  Silver 
Spring.  MD  20910.  Clearly  mark  the 
outside  of  the  envelope  "Atlantic  Tima 
Comments"  and/or  "Shark  Comments". 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Kelly  for  Atlantic  tunas  or  general 
information,  telephone:  301-713-2347. 
fax:  301-713-0596;  C.  Michael  Bailey 
for  sharks,  telephone:  301-713-2347. 
fax:  301-713-0596. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic.  Caribbean,  and  Gulf  of  Mexico 
shark  fishe:  ?s  are  managed  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.).  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  fisherv  management 
plan  (FMP)  at  50  CFR  part  678.  The 
Atlantic  tuna  fisheries  are  managed 
under  regulations  at  50  CFR  part  285 
implementing  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.). 
regulating  the  harvest  of  Atlantic  tunas 
by  persons  and  vessels  subject  to  U.S. 
jurisdiction. 

Issues  for  each  combination  meeting 
are: 


1.  Public  hearing  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  Atlantic  bluefin  tuna. 

2.  Scoping  meeting  on  the  Atlandc 
bluefin  tuna  fishery  quota  adjustments, 
allocation  by  user  group,  delayed 
season,  moratorium  on  entry,  and  other 
issues. 

3.  Scoping  meeting  on  the  other 
Atlantic  timas,  including  permitting  and 
reporting  requirements  for  dealers  and 
fishermen,  changes  in  minimum  size, 
catch  levels,  and  special  management 
zones. 

4.  Scoping  meeting  on  the  Atlantic 
shark  fishery  quota  adjustment. 

For  background  information  on  these 
issues,  see  the  document  pubUshed  in 
the  Federal  Register  on  September  23. 
1994. 59  FR  48847. 

These  hearings/meetings  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxihary  aids 
should  be  directed  to  Richard  H. 
Schaefer  by  October  19. 1994,  (see 
ADDRESSES).  To  accommodate  people 
unable  to  attend  a  scoping  meeting  or 
wishing  to  provide  additional 
comments.  NMFS  is  also  soliciting 
written  comments  on  these  and  other 
issues  of  concern  in  these  fisheries, 
including  comments  on  the  DEIS. 

Each  of  these  hearing/meetings  will 
include  a  shark  discussion  from  5  to  6 
p.m.,  a  non-bluefin  tuna  discussion 
from  6  to  7  p.m..  and  a  bluefin 
discussion  fitjm  7  to  10  p.m.  These 
scheduled  times  may  be  adjusted  among 
the  three  fishery  topics  depending  upon 
expressed  interests  of  the  audience. 
Such  adjustments  are  at  the  discretion 
of  the  Meeting  Officer. 

Dated:  October  11. 1994. 
foe  P.  Clem. 

Acting  Director.  Office  of  Fisheries 

Conservation  and  Management.  National 

Marine  Fisheries  Service. 

(FR  Doc.  94-25583  Filed  10-12-94;  11:49 
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BILUNG  COOE  3510-22-F 


50  CFR  Pan  675 

[Docket  No.  941089-4289: 1.D.  092694A] 

RIN  0648-AF02 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 


SUMMARY:  This  proposed  rule  would 
implement  Amendment  21a  to  the 
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Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI),  and  would  prohibit  the  use  of 
trawl  gear  in  specified  areas 
surrounding  the  Pribilof  Islands.  This 
action  is  necessary  to  protect  areas  of 
biological  importance-to  certain  crab 
stocks  and  to  reduce  interference  with 
seabird  and  marine  mammal 
populations.  It  is  intended  to  promote 
the  objectives  of  the  FMP. 
DATES:  Comments  must  be  submitted  by 
November  28, 1994. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802  Attn:  Lori  Gravel,  or  delivered  to 
the  Federal  Building,  709  West  9th 
Street,  Juneau,  AK.  Copies  of 
Amendment  21a  and  the  environmental 
assessment/regulatory  impact  review 
(EA/RIR)  prepared  for  the  amendment 
are  available  from  the  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510, 
telephone:  907-271-2809. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Fishing 
for  groundfish  by  U.S.  vessels  in  the 
exclusive  economic  zone  (EEZ)  of  the 
BSAI  is  managed  by  NMFS  according  to 
the  FMP  for  the  Groundfish  Fishery  of 
the  BSAI.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Coimdl)  jmder  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C  1801  et  seq.)  (Magnuson 
Act),  and  is  implemented  by  regulations 
governing  the  U.S.  groimdfish  fisheries 
at  SO  CFR  parts  675  and  676.  General 
regulations  that  pertain  to  U.S.  fisheries 
are  codified  at  50  CFR  part  620. 

This  action  proposes  regulations  to 
implement  Amendment  21a  to  the  FMP. 
If  approved,  this  amendment  would 
prohibit  the  use  of  trawl  gear  in 
specified  areas  of  the  EEZ  surrounding 
the  Pribilof  Islands.  A  description  of, 
and  reasons  for,  the  proposed  measures 
are  presented  below. 

Fishing  for  groundfish  using  trawl 
gear  is  authorized  in  the  waters  off  St. 
Paul,  St.  George,  Walrus,  and  Otter 
Islands  (Pribilof  Islands  area)  under 
regulations  at  50  CFR  part  675.  In 
addition  to  providing  habitat  for 
commercially  important  groundfish,  the 
Pribilof  Islands  area  provides  the 
necessary  habitat  for  blue  king  crab, 
juvenile  groundfish,  Korean  hair  crab, 
marine  mammals,  seabirds,  and  their 
prey  species.  The  rocky  benthic  habitat 
immediately  surrounding  the  Pribilof 
Islands  area  provides  essential  food 
resources  and  protection  for  juvenile 
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crab  and  fish  species,  which  are  prey 
species  for  marine  mammals  and 
seabirds. 

NMFS  trawl  surveys  indicate  that 
diuing  1975,  the  historic  estimated 
abundance  of  blue  king  crab  in  the 
I^bilof  Islands  area  decreased 
significantly.  During  1980-1992,  the 
abundance  decreased  from  106  milfion 
animals  to  10  million  animals, 
according  to  the  estimates  obtained  from 
NMFS  trawl  surveys.  Unlike  other  crab 
species,  blue  king  crab  populations  do 
not  extend  imiformly  across  the  Bering 
Sea  shelf,  but  are  found  in  isolated 
populations  located  in  waters 
siuTounding  the  Pribilof,  St.  Matthew, 
and  St.  Lawrence  Islands.  As  a  result  of 
the  decrease  in  crab  abundance, 
commercial  crab  fisheries  in  the  Pribilof 
Islfflids  area  have  not  been  authorized 
since  1987.  Continued  trawling  under 
the  current  FMP  for  groundfish  in  the 
Pribilof  Islands  area  could  jeopardize 
the  recovery  of  depressed  blue  king  crab 
stocks  and  the  productivity  of  marine 
resotuces  Uving  in  this  habitat. 

The  Pribilof  Islands  area  contributes 
an  essential  food  resource  of  prey 
species  that  allows  for  optimal  foraging 
and  breeding  opportunities  for  marine 
resources  dependent  on  the  habitat  in 
this  area.  Fish,  crab,  seabird,  and  marine 
mammal  populations  are  dependent  on 
the  habitat  that  the  Pribilof  Islands  area 

f)rovides.  Although  sea  lions  and  red- 
egged  kittiwakes  are  listed  as  a 
threatened  species  and  as  a  candidate 
for  threatened  species,  respectively,  this 
action  would  further  protect  these 
species.  The  northern  fur  seal  is  listed 
as  depleted  under  the  Marine  Mammal 
Protection  Act.  During  the  breeding 
season,  approximately  two-thirds  of  the 
northern  fur  seal  population,  and  an 
estimated  88  and  92  percent  of  red- 
legged  kittiwakes  and  Alaskan  thick- 
billed  miure,  respectively,  breed  in  the 
Pribilof  Islands  area.  The  Pribilof 
Islands  area  also  provides  the  rocky 
habitat  necessary  to  protect  fish  and 
crab  populations  during  their  juvenile 
stages. 

In  1989,  the  Central  Bering  Sea 
Fishermen's  Association  initiated  a 
proposal  to  establish  areas  closed  to 
trawling  in  the  Pribilof  Islands  area.  The 
intent  of  this  proposal  was  to  protect 
this  unique  habitat  and  ecosystem  so 
that  it  could  contribute  long-term 
benefits  to  the  fisheries  surrounding  the 
waters  of  the  Pribilof  Islands  area. 

At  its  meeting  in  September  1991,  the 
Council  requested  that  an  analysis  be 
prepared  to  identify  those  areas  needing 
protection.  The  State  of  Alaska 
Department  of  Fish  and  Game  prepared 
a  draft  EA/RIR  for  that  proposal.  The 
Pribilof  Islands  habitat  conservation 


area  was  determined  by  the  Council  at 
its  April  1992  meeting,  based  on  an 
analysis  of  the  distribution  of  crab  and 
groundfish  species. 

The  analysis  was  released  for  public 
review  on  October  29, 1992,  and  again 
in  September  1993.  During  both  review 
processes,  the  Council  recommended 
that  additional  alternatives  be  studied  to 
define  the  areas  that  would  protect  a 
majority  of  the  species  and  habitat, 
while  providing  access  to  groundfish 
resources.  The  analysis  identified  areas 
of  high  blue  king  crab  bycatch  and  low 
groundfish  harvests. 

The  analysis  indicated  that  the 
proposed  Pribilof  Islands  habitat 
conservation  area  would  not 
significantly  impact  groundfish 
fishermen  because  it  would  affect  only 
14  vessels  in  the  entire  BSAI  groundfish 
fleet  and  the  operators  of  these  vessels 
would  have  the  opportimity  to  fish  in 
the  remainder  of  the  BSAI. 

At  its  meeting  in  December  1993,  the 
Council  again  reviewed  the  draft  EA/ 
RIR~and  sent  the  document  out  for 
public  review.  At  its  meeting  in  April 
1994,  the  Council  considered  the 
testimony  and  recommendations  of  its 
Advisory  Panel,  Scientific  and 
Statistical  Committee,  fishing  industry 
representatives,  and  the  general  pubUc 
on  alternative  habitat  protection  zones 
and  how  these  areas  would  be  defined, 
established,  and  managed.  The  Council 
reviewed  information  about  the 
distribution  and  habitat  of  blue  king 
crab  in  the  NMFS  annual  trawl  surveys, 
and  on  observer  data.  The  proposed 
trawl  closure  encompasses  a  major 
portion  of  the  historic  blue  king  crab 
distribution  dxuing  years  of  low 
abundance  and  diuing  years  when  the 
population  was  expanding. 

Amendment  21a  would  prohibit 
trawling  within  the  EEZ  in  an  area 
bounded  by  a  straight  line  connecting 
the  following  pairs  of  coordinates  in  the 
foUovdng  order: 


Latitude 

Longitude 

57»57.0'  N. 

168'»30.0'  W 

56»55.2'  N. 

les-ao.c  w 

56''48.0'  N. 

169''2.4'  W. 

56''34.2'  N. 

169''2.4'  W. 

se-ao.c  N. 

169''25.2'  W 

se-ao.o'  N. 

169''44.1'  W 

se'ss.s'  N. 

170''21.6'  W 

57''13.8'  N. 

izioo.cw. 

57»57.0'  N. 

171«'0.0'  W. 

57''57.0'  N. 

les-ao.o'  w 

The  Council  determined  that  this  area 
protects  most  of  the  crab  habitat  in  the 
Pribilof  Islands  area,  without  significant 
adverse  impacts  on  trawl  operations  for 
groundfish.  This  action  balances  the 
protection  of  the  marine  resources 
dependent  on  this  habitat  with  the 


needs  of  the  groundfish  fishery.  The 
Council  voted  to  recommend  that 
Amendment  21a,  which  prohibit 
trawling  in  this  area,  be  submitted  to 
NMFS  for  approval. 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  the  publication  of 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  the  FMP 
amendments  and  regulations.  At  this 
time,  NMFS  has  not  determined  that  the 
FMP  amendment  these  regulations 
would  implement  are  consistent  with 
the  national  standards,  other  provisions 
of  the  Magnuson  Act,  and  other 
applicable  laws.  NMFS,  in  making  a 
final  determination  about  the  FMP 
amendment  and  in  implementing  a  final 
rule,  will  take  into  account  the  data, 
views,  and  comments  received  during 
the  comment  period. 

Classification 

The  Assistant  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  of  the  Small  Business 
Administration  that  this  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 


action  would  not  have  a  significant 
economic  impact  on  the  fishing  industry 
because  less  than  3  percent  of  the  Bering 
Sea  groundfish  is  harvested  in  the 
Pribilof  Islands  area  by  14  vessels  in  the 
groundfish  fleet.  The  volume  of 
groundfish  historically  caught  in  this 
area  can  be  harvested  elsewhere  in  the 
Bering  Sea.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  11. 1994. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble. 
50  CFR  part  675  is  proposed  to  be 
amended  as  follows: 

PART  675-GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 


Authority:  16  U.S.C  1801  et  seq. 

2.  Li  §  675.22,  paragraph  (i)  is  added 
to  read  as  follows: 

1675^    Time  and  area  closures. 
•        •        •        •        • 

(i)  Time  and  area  closure.  TrawUng  is 
prohibited  at  all  times  within  the  EEZ 
in  the  area  bounded  by  a  straight  line 
connecting  the  following  pairs  of 
coordinates  in  the  following  order: 


Latitude 

Longitude 

57057.0'  N. 

168''30.0'  W 

56''55.2'  N. 

168030.0'  W 

56»48.0'  N. 

16902.4'  W. 

56''34.2'  N. 

16902.4'  W. 

seoacc  N. 

169025.2'  W. 

56''30.0'  N. 

I69044.I'  W. 

se'ss.s'  N. 

170021.6'  W. 

57013.8'  N. 

171O0.0'  W. 

57''57.0'  N. 

171O0.0'  VV. 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Sugar  and  Crystalline  Fructose- 
Marketing  Allotments 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice. 

SUMMARY:  This  notice  affinns  the 
announcement  made  on  September  29, 
1994  by  the  Commodity  Credit 
Corporation  (CCC)  that  marketing 
allotments  have  been  established  for 
sugar  and  crystalline  fructose  for  fiscal 
year  1995.  The  overall  allotment 
quantity  for  Sugar  is  7,889  thousand 
short  tons  (TST).  The  beet  sugar 
allotment  is  4,355.5  TST  (55.2  percent), 
and  the  cane  sugar  allotment  is  3,533.5 
TST  (44.8  percent).  State  cane  sugar 
allotments  and  individual  sugar  beet 
and  sugarcane  processor  allocations  are 
provided  in  this  notice.  The  marketing 
allotment  for  crystalline  fructose  is 
159,757  short  tons. 
DATES:  The  allotments  apply  to 
marketings  from  October  1, 1994 
through  September  30, 1995,  unless 
subsequently  suspended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Barry,  Director,  Sweeteners 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
room  3739,  South  Agriculture  Building, 
U.S.  Department  of  Agriculture  (USDA), 
P.O.  Box  2415,  Washington,  DC  20013- 
2415;or  FAX  to  202-720-8261;  or 
telephone  202-720^3391. 

SUPPLEMENTARY  INFORMATION: 

Background 

Throughout  its  history  the  United 
States  has  been  a  net  importer  of  sugar. 
In  order  to  support  the  domestic 
production  of  sugar  beets  and 
sugarcane.  Congress  has  mandated, 
continuously  since  1981,  that  the  CCC 
provide  price  support  for  domestically 
produced  sugar  beets  and  sugarcane. 


XX;  has  provided  such  price  support  by 
aaking  nonrecotirse  loans  available,  at 
ninimum  levels  prescribed  by  Congress, 
o  sugar  beet  and  sugarcane  processors 
n  accordance  with  the  provisions  of  the 
Agricultural  Act  of  1949,  as  amended 
the  "1949  Act")  (See  7  U.S.C.  §  1446g). 
n  order  to  receive  a  price-support  loan, 
in  eligible  processor  must  agree  to  pay 
lot  less  than  the  minimum  price- 
upport  levels  specified  by  the  CCC  to 
ill  producers  who  deliver  sugar  beets  or 
ugarcane  to  such  processor  for 
)rocessing.  During  fiscal  year  1994, 
hree  sugar  beet  processors  declined  to 
larticipate  in  the  price-support  loan 
irogram,  in  part  to  avoid  the  minimum 
rower  payment  requirements,  and  two 
»ther  sugar  beet  processors  defaulted  on 
)rice-support  loans,  resulting  in  13,950 
hort  tons  of  sugar  pledged  as  loan 
;ollateral  being  forfeited  to  the  CCC. 
The  national  average  loan  rates  for  the 
994  crop  year  (i.e.,  July  1, 1994  through 
une  30, 1995)  have  not  yet  been 
mblished  but  are  expected  to  be  the 
ainimum  rates  allowed  by  statute.  The 
oan  rate  for  raw  cane  sugar  is  expected 
0  remain  at  18  cents  per  pound,  and  the 
oan  rate  for  refined  beet  sugar  is 
xpected  to  increase,  under  the  statutory 
ormula,  by  up  to  40  points  from  the 
!3.62  cents  per  poimd  loan  rate  for  the 
993  crop  year.  The  increase  of  the  beet 
ugar  loan  rate  means  that  market  prices 
vill  have  to  increase  correspondingly  in 
irder  to  avoid  risks  of  price-support 
oan  defaults  and  the  forfeiting  of  sugar 
:ollateral  in  fiscal  year  1995.  Since  the 
ninimimi  grower  payments  are  a 
unction  of  the  loan  rate,  an  increase  in 
he  loan  rate  also  increases  pro  rata  the 
ninimum  grower  payment  levels. 
Vithout  an  increase  of  refined  sugar 
trices,  more  sugar  beet  processors  may 
fleet  not  to  participate  in  the  price- 
I  upport  program,  thereby  undermining 
he  purpose  of  the  program  to  support 
he  prices  received  by  sugar  beet 
;rowers. 

Section  902(a)  of  the  Food  Security 
icX  of  1985  (the  "1985  Act")  requires 
hat  the  President  "use  all  authorities 
ivailable  to  the  President  as  is  necessary 
0  enable  the  Secretary  of  Agriculture  to 
tperate  the  sugar  program  established 
uider  section  206  of  the  Agricultural 
Vet  of  1949  at  no  cost  to  the  Federal 
;overnment  by  preventing  the 
iccumulation  of  sugar  acquired  by  the 
>)mmodity  Credit  Corporation."  Since 
he  price-support  levels  mandated  by 


Congress  generally  are  substantially 
above  world  market  prices,  import 
restrictions  have  been  primarily  relied 
upon  to  maintain  the  domestic  price- 
support  program  at  no  cost  to  the 
Federal  government.  Currently, 
additional  U.S.  note  3(a)  to  chapter  17 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS)  authorizes  the 
Secretary  of  Agriculture  to  determine 
the  total  amount  of  sugars,  syrups,  and 
molasses  that  may  be  entered  at  the  low 
tier  of  tariffs  imder  an  import  tariff-rate 
quota  which  effectively  limits  sugar 
imports. 

Prior  to  enactment  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (the  "1990  Farm  Act"),  the 
only  mechanism  available  to  the 
Secretary  to  regulate  the  domestic  price 
of  sugar  was  the  tariff-rate  quota.  But  the 
continued  use  of  a  restrictive  quota  had 
a  devastating  effect  on  U.S.  cane  sugar 
refiners  and  the  economies  of  exporting 
countries.  To  alleviate  these  negative 
effects,  the  1990  Farm  Act  provided  the 
Secretary  of  Agriculture  with  authority 
to  establish  domestic  marketing 
allotments  in  order  to  maintain  the  price 
of  domestic  sugar  without  reducing 
imports  below  the  minimum  level — 1.25 
million  short  tons,  raw  value — deemed 
needed  to  allow  refineries  to  continue 
efficient  operations.  On  August  6, 1994, 
the  Secretary  of  Agriculture  modified 
the  existing  tariff-rate  quota  period  for 
imports,  from  the  period  October  1, 
1992  through  September  30, 1994  to  the 
period  October  1, 1992  through  July  31, 
1994,  and  announced  a  new  quota 
period  from  August  1, 1994  through 
September  30, 1995  and  a  total  quota 
amount  of  1,322,978  metric  tons,  raw 
value  (1,458,333  short  tons).  Effectively, 
this  action  means  a  monthly  average  of 
quota  imports  that  will  total  1.25 
miUion  short  tonsin  FY  1995. 

Establishment  of  Marketing  Allotments 

The  Agricultural  Adjustment  Act  of 
1938,  as  amended  (the  "1938  Act"), 
requires  that,  before  the  beginning  of  a 
fiscal  year,  the  Secretary  shall  determine 
if  marketing  allotments  for  the  fiscal 
year  for  sugar  processed  from 
domestically  produced  sugar  beets  or 
sugarcane  must  be  established  based  on 
estimates  of  consumption,  reasonable 
ending  stocks,  beginning  stocks,  and 
production.  Specifically,  section 
359b(a)(l)  of  the  1938  Act  requires  that 
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the  Secretary  make  estimates  of  the 
following:   ' 

(1)  the  quantity  of  sugar  that  will  be 
consumed  in  the  United  States  during 
the  fiscal  year  (other  than  sugar 
imported  for  the  production  of 
polyhydric  alcohol  or  to  be  refined  and 
reexported  in  refined  form  or  in  sugar 
containing  products)  and  the  quantity  of 
sugar  that  would  provide  for  reasonable 
carryover  stocks; 

(2)  the  quantity  of  sugar  that  will  be 
available  from  carry-in  stocks  or  from 
domestically  produced  sugarcane  and 
sugar  beets  for  consumption  in  the 
United  States  during  the  year;  and 

(3)  the  quantity  of  sugar  that  will  be 
imported  for  consumption  in  th»5  United 
States  during  the  year  (other  then  sugar 
imported  for  the  production  of 
polyhydric  alcohol  or  to  be  refined  and 
reexported  in  refined  form  or  in  sugar- 
containing  products),  based  on  the 
difference  between  the  sum  of  the 
quanUty  of  estimated  consumption  and 
reasonable  carryover  stocks  and  the 
quantityof  sugar  estimated  to  be 
available  from  domestically  produced 
sugarcane  and  sugar  beets  and  from 
carry-in  stocks. 

Section  359b(b)(l)  of  the  1938  Act 
provides  for  the  establishment  of 
marketing  allotments  for  domestically 
processed  sugar  for  a  fiscal  year,  if 
imports  of  sugar,  based  upon  these 
estimates,  will  be  less  than  1 .250,000 
short  tons,  raw  value. 

The  estimate  of  the  quantity  of  sugar 
that  "would  provide  for  reasonable 
carryover  stocks "  differs  from  the 
estimates  of  production,-consumption, 
and  beginning  stocks  and  from  the 
estimate  of  actual  ending  stocks,  vdiich 
are  conventional  predictions  of  supply 
and  use  parameters,  in  that  it  is  not  a 
straightforward  estimate  of  the  quantity 
of  sugar  !hat  actually  will  be  carried 
over  at  the  end  of  the  fiscal  year.  By 
<:ontrast,  the  estimate  of  "reasonable" 
ending  stocks  is  a  policy  determination 
of  the  quantity  of  unrestrained  stocks 
that  is  expected  to  result  in  market 
prices  at  least  high  enough  to  achieve 
the  goals  of  the  no-cost  price-support 
program  for  sugar  beefs  and  sugarcane. 
Accordingly,  the  level  of  ending  stof.ks 
which  would  be  "reasonable"  must 
refiect  that  quantity  that  is  necessary  to 
achieve  the  price-support  objectives' of 
section  206  of  the  1949  Act  as  vvkII  as 
the  "no  cost"  mandate  of  section  902(a) 
of  the  1985  Act,  without  reducing 
import  .'irness  below  1.25  million  short 
tons. 

Similarly,  the  estimate  of  importb  is 
not  an  estimate  of  the  quantity  of  sugar 
lixppcted  to  actually  be  entered  info  the 
U.S.  customs  territory  during  the  fiscal 
year  but  rather  the  level  of  import.s  that 
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would  be  required  to  achieve  the 
determined  quantity  of  reasonable 
ending  stocks,  based  upon  the  statutory 
formula.  Accordingly,  the  import 
estimate  indicates  whether,  in  the 
absence  of  domestic  marketing 
allotments,  the  Secretary  would  be 
required  to  reduce  the  tariff-rate  quota 
amount  to  a  quantity  less  than  1.25 
million  short  tons  in  order  to  achieve 
the  desired  level  of  reasonable  ending 
stocks  for  maintaining  the  price-support 
program  at  no  cost. 

Estimates  of  Sugar  Consumption, 
Stocks,  Production,  and  Imports  for 
Fiscal  Year  1995 

Pursuant  to  section  359b(a)(l)  of  the 
19.13  Act.  the  Secretary  has  estimated, 
the  quantities  of  sugar  consrimption. 
stocks,  production,  and  imports  in  the 
United  States  (including  Puerto  Rico) 
for  fiscal  year  1995  as  follows: 


Consumption  . 

Reasonable    ending    (cairyover) 

stocks „ 

Production .....". "Z. 

Beginning  (carry-in)  stocits  ....!!.!"! 
Imports 


TST.  raw 

value 


9,247 

1,278 
7,8S0 
1,386 
1.249 


The  current  situation  and  outlook  for 
sugar  in  fiscal  year  1995  indicates  that 
the  probability  of  forfeiture  of  sugar 
pledged  as  collateral  for  price-support 
loans  would  be  high  without  allotments, 
because  estimated  actual  ending  stocks 
are  high  and  refined  beet  sugar  prices, 
which  softened  in  mid-September,  were 
likely  to  fall  further  without  allotments. 
Marketing  allotments  are  expected  to 
raise  market  prices  to  levels  which  will 
provide  effertive  price  support  and 
avoid  costs  to  the  Federal  Government. 
Any  level  of  ending  slocks  at  or  above 
1.279  TST  determined  to  be 
"reasonable"  would  not  trigger 
marketing  allotments  and  would  very    • 
likely  leave  market  prices  depressed  at 
levels  that  would  result  in  not  achieving 
tl)e  price-support  objectives  and  cause 
forfeitures  of  sugar  held  as  collateral 
under  the  price-support  loan  program.  A 
determination  of  reasonable  ending 
stocks  of  less  than  1.279  TST  would 
trigger  marketing  allotments,  which 
would  have  the  effect  of  raising  sugar 
prices  by  reducing  marketings  of  sugar 
in  fiscal  year  1995.  Therefci«,  a  level  of 
unrestrained  ending  stocks  of  1 ,278  TST 
would  be  reasonable  in  light  of  the 
objectives  of  the  sugar  program  of 
assuring  an  adequate  supply  of  sugar  to 
the  U.S.  market  while  supporting 
domestic  sugar  beet  and  sugarcane 
growers  and  also  avoiding  costs  to  the 
Federal  Government.  Acconlingly,  the 


quanUty  of  sugar  needed  to  be  imported 
into  the  United  States  during  the  fiscal 
year  in  order  to  achieve  such  level  of 
ending  stocks  would  be  less  than  1.25 
million  short  tons,  raw  value,  in  the 
absence  of  domestic  marketing 
allotments. 

Establishment  of  Marketing  Alkttments 
for  Crystalline  Fructose 

Section  359b(c)  of  the  1938  Act 
provides  that  for  any  fiscal  year  in 
which  sugar  marketing  allotments  ans 
established,  the  Secretary  shall  estabii.sh 
allotments  for  the  marketing  by 
manufacturers  of  crystal  line  fructose 
manufactured  fit>m  com,  at  a  toul  level 
not  to  exceed  the  equivalent  of  200.000 
tons  of  sugar,  raw  value,  during  the 
fiscal  year. 

Overall  Aliotroenl  Quantity 

Section  359c(b)  of  the  1938  Art 
provides  that  the  Secretary  shall 
establish  the  overall  allotment  quantity 
of  sugar  by  deducting  from  the  sum  of' 
the  estimated  sugar  consumption  and 
reasonable  carryover  stocks  for  the  fiscal 
year  (1)  1,250.000  short  tons,  raw  value 
and  (2)  carr>'-in  stocks  of  sugar.  This 
formula  yields  an  overall  allotment 
quantity  for  sugar  of  7,889  TST, 
calculated  as  follows: 

9,247  (consumption)  ■*■  1.278  (reasonable 
rarry-over  stocks)  -  1.386  (carry-in 
slocks)  -  1.250=7.889. 

Beet  Sugar  and  Cam  Sugar  Allotments 

Pursuant  to  sections  359c  (c)  and  (d) 
of  the  1938  Act.  the  Secretary  must 
estabhsh  overall  beet  sugar  and  cane 
sugar  allotments  by  using  percentagR 
factors  established  in  a  fair  and 
equitable  manner  on  the  basis  of  past 
marketings  of  sugar,  processing  and 
refining  capacity,  and  the  ability  of 
processors  to  market  the  sugar  covered 
under  the  allotments.  Section  359c(f)  of 
the  1938  Act  provides  that  the  rane 
sugar  allotment  shall  be  ftirther  allotted 
among  the  5  States  in  the  United  States 
in  which  sugarcane  is  produced  (i.e.. 
Florida,  Hawaii,  l^uisiana.  Puerto  Riro. 
and  Texas)  in  a  fair  and  equitable 
manner  on  the  basis  of  past  marketings 
of  sugar,  processing  capacity,  and  the 
ability  of  processors  to  maii.et  the  sugar 
covered  under  the  allotments.  St-ction 
359d(a)  of  the  1938  Act  provides  for  th<' 
allocation  among  processors  of  the  .Stafp 
cane  sugar  allotments  and  tl:e  be«»t  «;i«jar 
allotment  after  such  hearing  and  on 
such  notice  as  the  .Secretarv  by 
regulation  may  prescribe,  in  surh 
manner  and  in  such  quantities  as  to 
provide  a  fair,  efficient,  and  equitr.!j!fT 
distributio!!  of  the  allocations  by  taking 
into  consideration  processing  capacity, 
past  markr  tings  of  sugar,  and  the  ahility 
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of  each  processor  to  market  sugar 
covered  by  that  portion  of  the  allotment 
allocated  to  it.  For  purposes  of  these 
divisions  of  the  overall  allotment 
quantity,  past  marketings  are  based  on 
the  1985-1989  crops,  processing  or 
refining  capacity  is  defined  as  the 
highest  crop  year  production  of  the 
previous  5  years,  and  ability  to  market 
is  defined  as  the  current  crop  year 
production  estimate. 

The  1938  Act  is  silent  on  the  specific 
weights  that  should  be  assigned  to  each 
factor  but  directs  that  the  allotments  and 
allocations  should  result  in  fairness, 
efficiency,  and  equity.  CCC  regulations 
governing  the  marketing  allotments 
provide  for  the  three  factors  to  be 
weighted  equally  or  as  determined 
appropriate  by  CCC  for  the  fiscal  year. 
Equal  weights  were  assigned  to  each  of 
the  factors  when  allotments  were 
instituted  in  FY  1993.  However, 
experience  gained  during  the 
administration  of  the  FY  1993  allotment 
program  made  it  clear  that  the  use  of 
equal  factor  weights  could  result  in  a 
disproportionate  share  of  the  negative 
impacts  of  allotments  being  placed  on  a 
relatively  few  processors,  while  other 
processors  who  were  also  expanding 
production  would  incur  little  or  no 
negative  impact.  Due  to  this  disparate 
impact,  the  allotments  in  FY  1993  also 
resulted  in  an  increase  in  refined  sugar 
prices  to  levels  in  excess  of  those 
needed  to  achieve  the  price  support  and 
no-cost  objectives  of  the  sugar  program. 
This  experience  indicated  that  CCC 
should  adjust  the  weighting  of  the  three 
factors  in  li^t  of  the  data  available  in 
order  to  achieve  the  statutory  goals  of 
fairness,  efficiency,  and  equity  in 
allocating  market  shares  and  tolivoid 
driving  prices  for  consumers  and 
industrial  users  to  excessive  levels.  The 
Council  of  Economic  Advisers  (CEA) 
and  the  Office  of  Management  and 
Budget  (OMB)  have  also  suggested  that 
the  factors  be  weighted  differently  (e.g.. 
weights  of  10  percent  for  past 
marketings,  30  percent  for  processing 
capacity,  and  60  percent  for  ability  to 
market),  based  on  the  premise  that  sugar 
delivered  to  the  market  by  the  most 
efficient  processors  will  result  in  the 
lowest  prices  for  users  and  consumers. 

The  use  of  equal  factor  weights  for  FY 
1995  would  again  restrain  marketings  by 
rather  few  processors  and  would  be 
inappropriate  to  ensure  a  fair,  efficient, 
and  equitable  sharing  of  both  the  burden 
and  benefits  of  marketing  allotments. 
Equal  factor  weighting  would  also  be 
likely  to  have  a  much  greater  price 
impact  than  necessary  to  achieve  price- 
support  objectives.  CCC  has  determined 
that  it  would  be  most  appropriate,  given 
the  relevant  statutory  purposes  and  the 


ex  lected  market  impact,  to  provide 
gr(  ater  weight  on  ability  to  market  (50 
pe  cent  versus  33.3  percent)  and  less 
w(  ight  on  past  marketings  (25  percent) 
an  i  processing  or  refining  capacity  (25 
pe  cent).  The  estimated  restraint  on  beet 
su  >ar  marketings  would  decrease  from 
ap  proximately  195,000  tons,  under  an 
eq  lal  weighting  scheme,  to  144,000 
.toi  IS.  Constraining  marketings  by  this 
an  ount  is  expected  to  have  the 
ne  :essary  price  impact  to  deter 
foi  feitures  and  sufficiently  support 
su  ;ar  beet  prices  while  not  contributing 
ur  necessarily  to  inflation  and  not 
ur  duly  restraining  a  small  segment  of 
thi !  industry. 

Es  ablishment  of  Proportionate  Shares 

section  359f(b)ofthe  1938  Act    . 
pr  )vides  that  whenever  a  State  cane 
su  ;ar  allotment  is  established  and  there 
ar  I  in  excess  of  250  sugarcane  producers 
in  such  State,  other  than  Puerto  Rico, 
th  !  Secretary  is  required  to  determine, 
fo  each  such  State  allotment,  whether 
th  f  production  of  sugar,  in  the  absence 
of  proportionate  shares,  will  be  greater 
th  in  the  quantity  needed  to  enable 
pi  Kessors  to  fill  the  State's  allotment 
ar  1  provide  a  normal  carryover 
in  .-entory,  and,  if  so,  establish 
pr  jportionate  shares  for  the  crop  of 
su  jarcane  that  is  harvested  during  the 
fis  :'al  year  the  allotment  is  in  effect. 
Tl  ere  are  in  excess  of  250  sugarcane 
pt  )ducers  in  Louisiana,  and  the 
pr  iduction  of  sugar,  in  the  absence  of 
pr  jportionate  shares,  is  estimated  tobe 
gr  sater  than  the  quantity  needed  to 
er  able  processors  to  fill  the  State's 
al  otment  and  provide  a  normal 
ca  rryover  inventory.  Accordingly, 
pt  jportionate  shares  must  be 
es  ablished  for  sugarcane  farms  in 
L(  uisiana. 

Ni  itice 

'ursuant  to  sections  359b(b)(l)  and 
3c  9b(c)  of  the  1938  Act,  the  Secretary  of 
A  riculture  has  established  allotments 
fo  the  marketing  of  sugar  processed 
fri  im  domestically  produced  sugar  beets 
01  sugarcane  and  crystalline  fructose 
pi  Dduced  fi'om  field  com  during  fiscal 
ye  ar  1995.  In  addition,  the  Secretary  has 
m  ide  the  following  determinations: 

1.  The  September  1994  estimate  of  the 
q\  antities  of  sugar  consumption,  stocks, 
pi  oduction,  and  imports  in  the  United 
Si  ates  (including  Puerto  Rico)  for  fiscal 
y«  ar  1995  is  as  follows: 


Consumption 

Reasonat)le   ending 

stocks 

Pi  oduction 


(carry-over) 


TST.  raw 
value 


9.247 

1,278 
7.890 


Beginning  (carry-in)  stocks 
Imports 


TST,  raw 
value 


1.386 
1,249 


2.  The  overall  allotment  quantity  for 
sugar  is  7,889  TST. 

3.  The  percentage  factors  for  the  beet 
sugar  and  raw  cane  sugar  allotments  are 
55.2  percent  and  44.8  percent, 
respectively.  The  Secretary  established 
the  percentage  factors  for  the  beet  sugar 
and  cane  sugar  allotments  on  the  basis 
of  past  marketings  of  sugar  (defined  as 
the  average  of  marketings  of  sugar  from 
the  1985  through  1989  crops,  excluding 
the  highest  and  lowest  years), 
processing  and  refining  capacity 
(defined  as  the  highest  year's 
production  in  the  preceding  5  crop 
years),  and  the  ability  of  processors  to 
market  the  sugar  covered  under  the 
allotments  (defined  as  the  crop-year 
production  estimate  for  the  fiscal  year  in 
which  allotments  are  implemented).  In 
order  to  make  the  percentage  factors 
fair,  equitable,  and  efficient,  the  three 
criteria  were  weighted  25  percent  for 
past  marketings,  25  percent  for 
processing  and  refining  capacity,  and  50 
percent  for  ability  to  market.  The  data 
used  to  determine  the  percentage  factors 
are  as  follows: 


TST,  raw  value 

Beet  sector 

Cane  sector 

Past  mar- 

3.430 

3,341 

ketings. 

Processing 

4,408 

3.539 

capacity. 

Ability  to 

4.500 

3.390 

market. 

Average  . 

4.210(552%) 

3,415(44.8%) 

4.  The  beet  sugar  allotment  is  4,355.5 

TST. 

5.  The  cane  sugar  allotment  is  3,533.5 
TST. 

6.  The  State  cane  sugar  allotments  are: 


TST,  raw 
value 

Florida 

1  687  380 

Hawaii  „ 

Louisiana 

Puerto  Rico 

773.180 

869.856 

71.397 

Texas „ 

131.650 

7.  Proposed  marketing  allocations  for 
fiscal  year  1995  for  domestically 
produced  beet  sugar  and  raw  cane  sugar 
by  U.S.  sugar  beet  processors  and 
sugarcane  processors  are  as  follows: 


Overail  b«et/cane  atlotments 

Beet  sugai „ 

Cane  sugar  (irKluding  Puerto 
Rico)  „ 


Federal  Register  /  Vol.  59,  No.  199  /  Monday.  October  17.  1994  /  Notices  52283 


Total „ „ 

Stale  cane  sugar  atlotmertts: 

Florida  

Hawaii  „ 

Louisiana 

Puerto  Rico . 1.^.. 

Texas  _ 

Total  cane  sugar 

Beet  processors'  marketing 
allocations: 

Amalgamated  Sugar  Co 

American  Crystal  Sugar  Co.  ... 

Great  Lakes  Sugar  Co 

Holly  Sugar  Corp 

Michigan  Sugar  Ca  

Minn-Dak  Farmers  Co-op 

Monitor  Sugar  Co 

Savannah  {ADSEP  DIV).  

So.  Mma  Beet  Sugar  Co-op. 

Spreckels  Sugar  Co 

Western  Sugar  Co 

Total  beet  sugar 


Cane  processors'  marketing 
allocations: 

Florida: 

Atlantic  Sugar  Assoc 

Growers  Co<ip.  of  FL  

Okeelanta  Corp 

Osceola  Farms  Co. 

Talisman  Sugar  Corp 

U.S.  Sugar  Owp  _ 


Total  Florida 

Hawaii: 

Hamahua  Sugar  Co.  

Hawaiian  Comrnercial  &  Suqar 

Co !r.. 

Hilo  Coast  Processing  Co 

Ka'u  Agribusiness  Co „.. 

Kekaha  Sugar  Ca  .„ 

Uhue  Plamatlon  Ca  _ 

McBryde  Sugar  Co 

Oahu  Sugar  Co 

Olokele  Sugar  Co.  _ 

Pioneer  Mill  Co 

Waialoa  Sugar  Co 

Totai  Hawaii 

Louisiarta: 

Alma  Plantation 

Caire  &  Graugnard 

Cajun  Sugar  Co-op 

CaWwell  Sugars  Co-op.  

Cora-Texas  Mfg.  Ca 

Dugas  A  Leblanc  

Evan  Hall  Factory  ._ _... 

Glenwood  Co-op.  

Hanry  Laws  &  Ca  

Iberia  Sugar  Co-op.  „ 

Jeaneretfe  Sugar  Co.  „ 

Lafourche  Sugars  Corp 

Louisiana  Sugarcane  Coop.  .. 

M.A.  Paloul  &  Sons  ..„ 

Racetand  Sugars  . :„_ 


1,687.380 

773.180 

869.856 

71.397 

131.650 


3,533.463 


847.446 

1.039.146 

49.983 

702.416 

253.173 

206.148 

148.851 

28.286 

293.585 

319.306 

468.198 

4.356.538 


Thousand 

short  tons. 

raw  value 

Savoie  Industries  ._ „ 

38.810 

St.  James  Sugar  Co-op _ 

40.099 

St.  Mary  Sugar  Co-op „ 

43.656 

Sterling  Sugars  _ 

52.982 

Total  Louisiana  „ 

869.856 

Puerto  Rico: 

Cotoso 

22  899 

Mercedita  

18.039 

Plata ■  „ 

12.831 

Roig „ 

17.628 

Total  Puerto  Rico 

71  397 

Texas: 

Rio     Grande     Vattey     Sugar 

Growers _ 

13V650 

139.110 
278.868 
295.868 
188.340 
127.750 
657.444 


1.687  380 

77  805 

221.827 
46.001 
52.067 
55.292 
51.750 
37.830 
73.818 
48.165 
42.992 
65.633 


773.180 

38.327 
7.421 
57.401 
33.229 
66.015 
40236 
45.468 
33.478 
29278 
38.739 
45.969 
41.936 
60.270 
99.484 
57.058 


8.  The  overall  allotment  in  fiscal  year 
1995  for  the  marketing  of  crj'stalline 
fructose  manufactured  torn  com  is 

1 59,757  short  tons.  Allotments  will  be 
established  for  the  two  U.S. 
manufacturers  of  crystalline  fructose, 
and  they  will  be  notified  of  such 
allotments  by  certified  mail. 

9.  There  are  in  excess  of  250 
sugarcane  producers  in  Louisiana,  and 
the  production  of  sugar,  in  the  absence 
of  proportionate  shares,  is  estimated  to 
be  greater  than  the  quantity  needed  to 
enable  processors  to  fill  tho  State's 
allotment  and  provide  a  normal 
carr>over  inventory.  Therefore,  as 
required  the  Agricultural  Adjustment 
Act  of  1938,  as  amended,  proportionate 
shares  on  acreage  of  sugarcane  that  may 
be  harvested  in  Louisiana  for  sugar  or 
seed  are  estabh.shed  for  the  1994  crop  of 
suga.'cane,  in  an  amoimt  equal  to  108.57 
percent  of  each  farm's  sugar  acreage 
base. 

Signed  at  VVashi.^gton,  DC  this  12ih  ddv  of 
October.  1994. 

Bruce  R.  Weber. 

Acting  ExtfcuUvf!  VVre  Fxmidtfnt,  Commodity 
Credit  Corporation. 

IFR  Doc.  94-25622  Filed  )0-12-M;  2:S7  pm| 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  tt>e  Census 

Discussion  of  the  1995  Census  Test 
Service-Based  Enumeration  Operation; 
Notice  of  Public  Meeting 

The  Census  Bureau  is  giving  notice  of 
a  meeting  fo  provide  information  about 
the  "Ser\'ice-Based  Enumeration 
Operation  "  planned  for  the  1995  Census 
Test.  The  meeting  will  convene  on 
Oc;1ober  31.  1994,  at  9  a.m.  and  will 
adjourn  at  11  a.m.  This  meeting  wrill  be 
held  at  the  Census  Bureau,  Conference 
Center,  Federal  Building  3,  Suitland, 
Maryland. 


The  1995  Census  Test  is  a 
continuation  of  the  Census  Bureau's 
research  on  fundamental  changes  to 
reduce  the  differential  undCTCOunt  irom 
the  1990  consus  and  to  contain  the  cost 
of  the  census.  The  1995  Census  Test 
will  include  operations  to  count  people 
in  housing  units  and  in  group  quarters 
(such  as  nursing  facilities  and  college 
dormitories),  and  at  selected  locations 
that  provide  sen-ices  to  homeless  and 
needy  people.  The  Census  Bureau  plan." 
to  conduct  a  test  of  the  feasibility  of 
enumerating  people  at  locations  that 
provide  services  to  homeless  and  neetly 
people,  sucli  as  shelters  and  soup 
kitchens.  Begirming  March  1995, 
Oakland.  California;  Paterson.  New 
Jersey;  and  six  parishes  in  northwest      ♦ 
.Louisiana  will  be  enumerated.  This 
operation  is  one  of  the  various 
enumeration  methods  aimed  at 
improving  coverage  in  the  2000  census 
for  people  Ukely*To  he  missed  by 
standard  enumeration  procedurfs  for 
housing  units. 

The  Census  Bureau  will  invite 
representatives  from  national 
organizations  that  represent  providers  of 
ser\  ices  fo  the  homeless  population.  Ai 
the  meeting,  the  Census  Bureau  will 
discuss  the  general  purpose  of  the  1995 
Census  Test  and  will  provide  details  of 
the  Service-Basi^d  Enumeration 
operational  activities.  This  meeting 
should  be  of  significant  interest  to  those 
organizations  that  are  representatives  of 
national  and  sfate  coalitions  on  the 
homeless,  involved  with  homeless 
research  issues,  homeless  advocates, 
service  providers,  and  users  of 
population  data  from  the  decennial 
census. 

The  tentative  agenda  for  the  meeting 
is:  (1)  Opening  Remarks,  (2)  Overview  ul 
the  1995  Census  Test.  (3)  Overview  of 
the  "Scr\-ice-Based  Enumeration 
Operation."  (4)  Public  Questions,  and 
(5)  Closing  Remarks.  The  meeting  will 
be  audio  recorded. 

This  meeting  is  open  to  the  public; 
however,  seating  is  limited.  Please 
contact  Sandra  Lucas  on  301-763-5337 
by  October  24  if  you  plan  to  attend.  Thr- 
meeting  is  physically  accessible  to 
people  with  disabihties.  Requests  for 
sign  language  interpretation  or  other 
auxihar>'  aids  also  should  be  directed  lo 
.Sandra  Lucas  by  October  24. 

Persons  wishing  additional 
information  regarding  this  meeting,  uuiy 
contact  Sandra  Lucas.  Decennial 
Management  Division.  Bureau  of  the 
Census.  Room  .5561-3,  Wasihington.  DC 
20233-7100.  Telephone:  301-76.3-5.137 
(TDD)  301-763-1944. 


52284 


Federal  Register  /  Vil.  59.  No.  199  /  Monday.  October  17,  1994  /  Notices 


Dated:  October  11, 1994. 
Harry  A.  Scair, 

Acting  Director,  Bureau  of  the  Census. 
[FR  Doc.  94-25624  Filed  10-14-94:  8:45  am] 
BILLING  CODE  1S10-07-P 


Bureau  of  Export  Administration 

Computer  Systems  Technical  Advisory 
Committee;  Notice  of  Partially  Closed 
Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  November  4,  1994.  9:00  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room 
1617M-2,  14th  Street  &  Pennsylvania 
Avenue.  NW..  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  computer  systems 
and  technology. 

Agenda 

Executive  Session 
9:00  a.m.-10:00  a.m. 

1.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

General  Session 

10:00  a.m.-2:30  p.m. 

2.  Opening  remarks  by  the  Chairmen. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Discussion  of  Export 
Administration  Regulations  rewrite  and 
its  affect  on  computer  regulations. 

5.  Report  of  Composite  Theoretical 
Performance  (CTP)  working  group  on 
aggregation  of  computer  performance. 

6.  Preparation  for  the  1995  annual 
review  of  supercomputer  controls. , 

7.  Discussion  on  foreign  policy 
controls  placed  on  computers. 

Executive  Session 

2:45  p.m.-4:00  p.m. 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12336. 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation  - 


r  laterials  to  the  Committee  members, 
t  le  Committee  suggests  that  presenters 
fi  irward  the  pubhc  presentation 
n  laterials  two  weeks  prior  to  the 
n  eeting  date  to  the  following  address: 
N  s.  Lee  Ann  Carpenter,  TAC  Unit/OAS/ 
E  A  Room  3886C,  Bureau  of  Export 
/  dministration,  U.S.  Department  of 
C  ommerce.  Washington,  EX]  20230. 

The  Assistant  Secretary  for 
/  dministration,  with  the  concurrence  of 
t  le  General  Counsel,  formally 
c  stermined  on  January  6,  1994. 
p  ursuant  to  section  10(d)  of  the  Federal 
J  dvisory  Committee  Act,  as  amended, 
t  lat  the  series  of  meetings  of  the 

ommittee  and  of  any  Subcommittees 
t  lereof,  dealing  with  the  classified 
r  laterials  listed  in  5  U.S.C,  552b(c)(l) 
s  lall  be  e.xempt  from  the  provisions 
r  ilating  to  public  meetings  found  in 
s  !Ction  10  (aKD  and  (a)(3).  of  the 
F  sderal  Advisory  Committee  Act.  The 
r  tmaining  series  of  meetings  or  portions 
t  lereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
t  I  close  meetings  or  portions  of 
n  leetings  of  the  Committee  is  available 
f  tr  public  inspection  and  copying  in  the 
C  antral  Reference  and  Records 
I;  ispection  Facility,  Room  6020,  U.S. 
E  epartment  of  Commerce,  Washington. 
E  C  20230.  For  further  information  or 
c  jpies  of  the  minutes,  contact  Lee  Ann 
CJarpenter  on  (202)  482-2583. 

Dated:  October  1 1 , 1 994. 
lite  Ann  Carpenter, 

£  irector.  Technical  Advisory  Committee  Unit. 
If  R  Doc.  94-25576  Filed  10-14-94;  8:45  ami 

LING  CODE  3510-OT-M 


^  aterials  Processing  Equipment 

T  echnical  Advisory  Committee;  Notice 

(f  Closed  Meeting 

A  meeting  of  the  Materials  Processing 
Equipment  Technical  Advisory 
C  ommittee  will  be  held  November  7, 
1P94,  9:00  a.m.,  in  the  Herbert  C. 

cover  Building,  Room  1617M(2),  14th 
S  treet  &  Pennsylvania  Avenue,  N.W., 
\  Washington.  D.C.  The  Committee 
a  Ivises  the  Office  of  the  Assistant 
£  3cretary  for  Export  Administration 
V  itli  respect  to  technical  questions  that 
a  feet  the  level  of  export  controls 
a  Dplicable  to  materials  processing  and 
r  lated  technology. 

The  Committee  will  meet  only  in 
Sxecutive  Session  to  discuss  matters 
f  roperly  classified  under  Executive 
(  Tder  12356,  dealing  with  the  U.S. 
€  <port  control  program  and  strategic 
(j-iteria  related  thereto. 

The  Assistant  Secretary  for 
J  dministration,  with  the  concurrence  of 
t  le  General  Counsel,  formally 
c  etermined  on  January  6, 1994, 


pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  October  11,  1994. 
Lee  Ann  Carpenter. 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  94-25377  Filed  10-14-94:  8:45  ami 
BILLING  COOE  3510-OT-M 


National  Defense  Stockpile  Market 
Impact  Committee  Request  for  Public 

Comments 

« 

AGENCY:  Office  of  Strategic  Industries 
and  Economic  Security,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce. 

ACTION:  Notice  of  request  for  public 
comment  on  the  market  impact  of:  (1 ) 
proposed  disposals  of  excess 
commodities  currently  held  in  the 
National  Defense  Stockpile  under  the 
Fiscal  Year  1996  Annual  Materials  Plan, 
and  (2)  revisions  to  commodities 
proposed  for  disposal  under  the  fiscal 
Year  1995  Annual  Materials  Plan. 

SUMMARY:  This  notice  is  to  advise  the 
public  tliat  the  National  Defense 
Stockpile  Market  Impact  Committee  (co- 
chaired  by  the  Departments  of 
Commerce  and  State)  is  seeking  public 
comment  on  the  market  impact  of 
proposed  disposals  of  e.xcess  materials 
currently  held  in  the  National  Defense 
Stockpile. 

DATE:  Comments  must  be  received  not 
later  than  November  16, 1994. 

At>ORESSES:  Written  comments  (10 
copies)  should  be  addressed  to  Richard 
V.  Meyers,  Co-Chair,  Stockpile  Market 
Impact  Committee,  Office  of  Strategic 
Industries  and  Economic  Security, 
Room  3878,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Richard  V,  Meyers,  Office  of  Strategic 
Industries  and  Economic  Security,  U.S. 
Department  of  Commerce,  (202)  482- 
3634  or  Stephen  G.  Brundage,  Office  of 
International  Commodities,  U.S. 
Department  of  State.  (202)  647-2871 
(co-chairs  of  the  National  Defense 
Stockpile  Market  Impact  Committee). 
SUPPLEMENTARY  INFORMATION:  The 
Strategic  and  Critical  Materials  Stock 
Pihng  Act  of  1979,  as  amended,  (50 
U.S.C.  98  et  seq.]  authorizes  the 
maintenance  of  strategic  and  critical 
materials  in  the  National  Defense 
Stockpile  "to  decrease  and  to  preclude, 
when  possible,  a  dangerous  and  costly 
dependence  by  the  United  States  upon 
foreign  sources  of  supplies  of  such 
materials  in  times  of  national 
emergency."  The  Department  of 
Defense,  as  National  Defense  Stockpile 
Manager,  may  dispose  of  materials  in 
the  stockpile  that  have  previously  been 
authorized  for  disposal  by  law  and  have 
been  determined  to  be  excess  to  national 
security  requirements.  In  managing  the 
stockpile,  Defense  must  protect  the 
United  States  against  avoidable  loss 
while  at  the  same  time  "efforts  shall  be 
made  *  *  *  to  avoid  undue  disruption 
of  the  usual  markets  of  producers, 
processors,  and  consumers  of  such 
materials." 

Section  3314  of  the  Fiscal  Year  (FY) 
1993  National  Defense  Authorization 
Act  (NDAA)  (50  U.S.C.  98h-l)  formally 
established  a  Market  Impact  Committee 
(the  Committee)  to  "advise  the  National 
Defense  Stockpile  Manager  on  the 
projected  domestic  and  foreign 
economic  effects  of  all  acquisitions  and 
disposals  of  materials  from  the  stockpile 
•  *   *."  the  Committee  includes 
representatives  from  the  Departments  of 
Commerce,  State,  Agriculture,  Defense, 
Energy,  Interior,  Treasury  and  the 
Federal  Emergency  Management  Agency 
and  is  co-chaired  by  the  Departments  of 
Commerce  and  State.  The  NDAA  for 
Fiscal  Year  1993  directs  the  Committee 
to  "consult  from  time  to  time  with 
representatives  of  producers,  processors 
and  consumers  of  the  types  of  materials 
stored  in  the  stockpile." 

It  is  Defense's  intent  that  the  National 
Defense  Stockpile  be  a  dependable,  long 
term  source  of  material.  The  material 
will  be  sold  as  close  to  market  prices  as 
the  conditions  of  sale  permit  (e.g.. 
consideration  will  be  given  for  the 
certifiable  quality  of  the  materials  being 
sold,  and  any  appropriate  transportation 
differential).  In  order  to  protect  the 
LTnited  States  against  avoidable  loss. 
Defense  intends  to  exercise  restraint 
regarding  the  quantities  and  timing  of 
any  offers  of  excess  materials  for  sale. 


The  Committee  will  soon  begin  its 
consideration  of  Defense's  FY  1996 
annual  Materials  Plan  (AMP)  of 
proposed  disposals  and  acquisitions  of 
stockpile  materials  and  will  also 
consider  revisions  to  the  FY*1995  AMP. 
The  following,  with  exceptions  noted, 
are  the  materials  for  which  Defense  has 
been  granted  disposal  authority  by 
Congress,  and  which  therefore  may  be 
included  in  the  FY  1996  AMP. 

Commodities  which  A/ay  be  Included  in 
FY  1996  AMP. 

Aluminum  Oxide,  Abrasive 

Aluminum  Oxide,  Fused  Crude 

Analgesics 

Asbestos  (all  types) 

Antimony 

Bauxite,  Metallurgical  (Jamaican) 

Bauxite,  Metallurgical  (Surinam) 

Bauxite,  Refractory 

Beryl  Ore 

Bismuth 

Cadmium 

Celestite 

Chromite,  Chemical 

Chromite,  Metallurgical 

Chromite,  Refractory 

Chromium,  Ferro  AUovs ' 

Cobalt 

Diamond  Bort 

Diamond  Stone 

Fluorspar,  Acid 

Fluorspar,  Metallurgical 

Graphite,  Natural  Malagasy 

Graphite.  Natural  Other 

Iodine 

Lead 

Manganese,  Battery  Grade  .\atur?.l 

Manganese,  Chemical  Grade 

Manganese,  Electrolytic 

Manganese,  Ferro  Alloys ' 

Manganese.  Metallurgical  Grade 

Mercury 

Mica,  Muscovite  Block 

Mica.  Muscovite  Film 

Mica,  Muscovite  Splittings 

Mica,  Phlogopite  Splittings 

Nickel 

Quinidine 

Quinine 

Quartz  Crystals,  Natural 

Sapphire  &  Ruby 

Sebacic  Acid 

Silicon  Carbide 

Silver  (for  coinage) 

Talc 

Tin 

Thorium  Nitrate 

Vegetable  Tannin  Extract,  Chestnut 

Vegetable  Tannin  Extract.  Quebracho 

Vegetable  Tannin  ExU-act.  Wattle 

Zinc 

Listed  below  are  the  materials  in  the  FY 
1995  AMP  for  which  Defense  proposes 
disposal  revisions: 

Aluminum  Oxide.  Abrasive 

Antimony 

Cadmium 

Chromite,  Refractory 

Diamond  Bort 


'  Commodities  have  not  received  Congre&»iondi 
approve!  for  disposal. 


Fluorspar,  Acid 

Fluorspar,  Metallurgical 

Jewel  Bearings 

Kyanite 

Lead 

Manganese,  Metallurgical 

Mercury 

Mica,  Muscovite  Film 

Rutile 

Sapphire  &  Ruby 

Talc 

Vegetable  Tannin  Extract,  Wattle 

Zinc 

In  order  for  the  Committee  to  obtain 
sufficient  information  to  prepare  its 
recommendations  to  Defense,  the 
Committee  hereby  requests  that 
interested  parties  provide  comments  on 
the  potential  market  impact  of  stockpile 
disposals  of  the  materials  which  have 
been  identified  above  as  possible 
candidates  for  sales  in  FY  1996  as  well 
as  the  materials  in  the  FY  1995  AMP  for 
which  Defense  proposes  to  revise 
disposals. 

Although  comments,  in  response  to 
this  notice  must  be  received  by 

. .  1994  (30  days  after 

publication)  for  the  Committee  to 
consider  them  in  its  evaluation  of  the 
FY  1996  AMP  and  the  proposed 
revisions  to  the  FY  1995  AMP,  the 
Committee  would  welcome  further 
comments  as  the  sales  proceed. 
Interested  parties  are  invited  to  submit 
written  comments,  opinions,  data, 
information,  or  any  advice  that  would 
be  useful  to  the  Committee  in  reviewing 
proposed  schedules  and  quantities  of 
Stockpile  sales.  All  materials  should  be 
submitted  with  10  copies. 

Public  information  will  be  made 
available  at  the  Department  of 
Commerce  for  public  inspection  and 
copying.  Material  that  is  national 
security  classified  or  business 
confidential  information  will  be 
exempted  from  public  disclosure. 
Anyone  submitting  business 
confidential  informatioA  should  clearly 
identify  the  business  confidential 
portion  of  the  submission  and  also 
provide  a  non-confidential  submission 
that  can  be  placed  in  the  public  file. 
Communications  from  agencies  of  the 
United  States  Government  will  not  be 
made  available  for  public  inspection. 
The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Records 
Inspection  Facility,  Room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone  (202) 
482-5653.  The  records  in  this  facifity 
may  be  inspected  and  copied  in 
accordance  with  the  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations  (15  CFR  4  1 
et  seq.]. 
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Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Ms.  Margaret  Comejo,  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Officer,  at  the 
above  address  and  telephone  number. 

Dated:  October  11. 1994.    - 

John  A.  Richards, 

Deputy  Assistant  Secretary  for  Strategic 
Industries  and  Economic  Security. 

[FR  Doc.  94-25540  Filed  10-14-94;  8:45  ami 
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International  Trade  Administration 

IC-307-7021 

Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  From  Venezuela;  Final 
Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  June  10. 1994.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  adminis_trative  review  of 
the  countervailing  duty  order  on  certain 
electrical  conductor  aluminum  redraw 
rod  from  Venezuela  for  the  period 
January  1, 1992.  through  December  31. 
1992  (59  FR  29984).  We  have  now 
completed  that  review  and  determine 
that  the  cash  deposit  rate  of  estimated 
countervai^ng  duties  to  be  0.50  percent 
ad  valorem,  the  rate  established  in  the 
final  results  of  the  last  administrative 
review  of  this  order  (57  FR  36063; 
August  12, 1992). 

EFFECTIVE  DATE:  October  17.  1994.    - 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill.  Office 
of  Countervailing  Compliance.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  10. 1994.  the  Department 
pubUshed  in  the  Federal  Register  (59 
FR  29984)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
electrical  conductor  aluminum  redraw 
rod  from  Venezuela  (53  FR  31904; 
August  22, 1988).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751 


c  f  the  Tariff  Act  of  1930.  as  amended 
( he  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
s  lipments  6f  certain  electrical 
c  inductor  aluminum  redraw  rod  from 
N  enezuela.  which  are  wrought  rod  of 
a  uminum  that  is  electrically  conductive 
a  id  contains  not  less  than  99  percent  of 
a  uminum  by  weight.  This  merchandise 
i:  currently  classifiable  under  item 
r  umbers  7604.10.3010.  7604.10.3050, 
7  304.29.3010.  7604.29.3050. 
7  305.11.0030,  7605.11.0090, 
7  505.19.0000,  7605.21.0030, 
7  505.21.0090  and  7605.29.0000  of  the 
f  armonized  Tariff  Schedule  (HTS).  The 
I  TS  item  numbers  are  provided  for 
c  )nvenience  and  Customs  purposes. 

I  le  written  description  remains 
c  ispositive.  The  review  period  is 

Ji  nuary  1,  1992  through  December  31, 
1392.  ^ 

/  nalysis  of  Conunents  Received 

We  gave  interested  parties  an 
a  jportunity  to  comment  on  the 
p  -eliminary  results.  We  received  no 
c  )mments. 

F  inal  Results  of  Review 

As  a  result  of  our  review,  we 
c  Jtermine  that  there  are  no  known 
e  itries  of  the  subject  merchandise  into 
t  le  United  States  during  the  period 
Ji  nuary  1, 1992,  through  December  31, 
1 392.  Therefore,  we  determine  the 
e  itimated  net  subsidy  to  be  0.50  percent 
a  1  valorem,  the  cash  deposit  rate 
e  ;tablished  in  the  final  results  of  the  last 
a  Iministrative  review  (57  FR  36063; 
/  ugust  12. 1992). 

The  Department  will  instruct  the 
(  listoms  Service  to  collect  a  cash 
c  3posit  of  estimated  counter\'ailing 
c  Jties  of  0.50  percent  of  the  f.o.b. 
ii  ivoice  price  on  all  shipments  of  the 
s  ibject  merchandise  from  Venezuela 
e  itered.  or  withdrawn  from  warehouse, 
f(  r  consumption  on  or  after  the  date  of 
p  jblication  of  the  final  results  of  this 
ri  view.  These  instructions  shall  remain 
ii  I  effect  until  pubUcation  of  the  final 
n  suits  of  the  next  administrative 
r  view. 

This  administrative  review  and  notice 
a  e  in  accordance  with  section  751(a)(1) 
0  theAct  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  October  5, 1994. 

S  isan  G.  Esserman, 

/ssistant  Secretary  for  Import 
/  dministration. 

II  R  Dqc.  94-25631  Filed  10-14-94;  8:45  am] 
B  LUNG  CODE  3510-OS-P 


(C-401-056] 

Viscose  Rayon  Staple  Ht)er  From 
Sweden  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  countervailing  duty  order  on 
viscose  rayon  staple  fiber  from  Sweden. 
We  preliminarily  determined  the  net 
subsidy  to  be  0.26  percent  ad  valorem 
for  the  period  January  1.  1991  through 
December  31. 1991.  In  accordance  with 
19  CFR  355.7,  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFECTIVE  DATE:  October  17.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Maria  MacKay.  Office 
of  Countervailing  Compliance. 
International  Trade  AdministjBtion. 
U.S.  E)epartment  of  Commerce. 
Washington,  DC  20230;  telephone  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  6, 1992,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (57  FR  19412)  of  the 
countervailing  duty  order  on  viscose 
rayon  staple  fiber  from  Sweden  (44  FR 
28319;  May  15, 1979).  Svenska  Rayon 
AB,  a  producer  and  exporter  of  viscose 
rayon  staple  fiber,  made  a  timely  request 
that  we  conduct  an  administrative 
review  of  the  order  for  the  period 
January- 1, 1991  through  December  31, 
1991.  We  initiated  the  review  on  June 
18, 1992  (57  FR  27212).  The  Department 
is  conducting  this  administrative  review 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Swedish  regular  viscose 
rayon  staple  fiber  and  high-wet  modulus 
(modal)  viscose  rayon  staple  fiber.  Such 
merchandise  is  classifiable  imder  item 
number  5504.10.00  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  HTS  item 
number  is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1, 19M  through  December  31, 1991,  and 
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one  program.  The  only  known  Swedish 
producer/exporter  of  this  merchandise 
to  the  United  States  is  Svenska  Ravon 
AB  (Svenska). 

Analysis  of  Program 

Elderly  Employment  Compensation 
Program 

The  Swedish  government  provided  a 
subsidy  to  certain  companies  within  the 
textile  and  apparel  industries  through  a 
special  employment  contribution  for 
older  workers.  This  program  provided 
compensation  to  a  company  based  upon 
the  number  of  hours  worked  by 
employees  over  50  years  of  age.  A 
company  participating  in  the  program 
had  to  agree  not  to  dismiss  or  release 
redundant  employees  of  any  age  for  any 
reason  other  than  normal  attrition. 
Payments  were  calculated  on  the  basis 
of  28  Swedish  kroner  per  hour  for 
employees  over  age  50  who  were 
involved  in  production.  The  payment 
could  not  exceed  15  percent  of  the 
company's  total  labor  costs.  In  prior 
administrative  reviews  of  this  order,  this 
program  was  determined  to  be 
countervailable  because  the  program 
was  available  only  to  certain  companies 
within  the  textile  and  apparel  industry. 
[See  e.g.,  Viscose  Rayon  Staple  Fiber 
From  Sweden;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (57  FR  6493;  February  25, 1992) 
and  Viscose  Rayon  Staple  Fiber  From 
Sweden;  Final  Results  of  Countervailing 
Duty  Administrative  Review  (57  FR 
12912;  April  14, 1992)). 

Svenska  received  its  last  payment 
under  this  program  in  July  1982.  In 
January  1983,  the  Swedish  government 
excluded  the  rayon  fiber  industry, 
including  Svenska,  from  this  program. 
We  have  calculated  the  benefit  stream 
using  the  declining  balance 
methodology.  We  allocated  the  benefits 
from  the  grant  received  in  1982  over  the 
10-year  average  useful  hfe  of  assets  in 
the  rayon  fiber  industry,  according  to 
the  "Asset  Guideline  Classes"  of  the 
Internal  Revenue  Service.  As  in  prior 
reviews  of  the  subject  merchandise,  we 
used  Svenska 's  1982  weighted  cost  of 
capital  as  the  discount  rate. 

We  divided  the  benefit  attributable  to 
the  review  period  by  the  value  of 
Svenska's  total  revenue  during  the 
review  period.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.26  percent  ad 
valorem. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.26  percent  ad  valorem  for  the 
period  January  1, 1991  through 


December  31, 1991.  hi  accordance  with 
19  CFR  355.7.  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis. 

If  the  final  results  of  this  review 
remain  unchanged  from  these 
preliminary  results,  the  Department 
intends  to  instruct  the  Customs  Service 
to  liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
this  merchandise  exported  on  or  after 
January  1, 1991  and  on  or  before 
December  31, 1991. 

Further,  upon  completion  of  this 
review  the  Department  intends  to 
instruct  the  Customs  Service  to  collect 
a  cash  deposit  of  estimated 
countervailing  duties  of  zero,  as 

provided  for  by  section  751(a)(1)  of  the 
Act,  on  all  shipments  of  this 
merchandise  from  Sweden  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology.  Interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  pubhcation  of  this 
notice.  Interested  parties  may  submit 
vtTitten  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  pubhcation.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  Hmit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  15 
C.F.R.  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
C.F.R.  355.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  October  7, 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  94-25633  Filed  10-14-94;  8:45  am) 

BILUNG  CODE  3S10-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be   ' 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC. 

Docket  Number:  94-106.  Applicant: 
Texas  A&M  Research  Foundation.  Box 
3578,  University  Drive  &  Wellborn 
Road,  College  Station,  TX  77843-3578. 
Instrument:  Two  Fluorometers  and 
Accessories,  Model  AquatrackA  MK  III. 
Manufacturer:  Chelsea  Instruments, 
United  Kingdom.  Intended  Use:  The- 
instruments  will  be  used  to  measure 
chlorophyll-a  (produced  by 
phytopiankton)  in  order  to  distinguish 
the  percentage  of  water  turbidity  caused 
by  phjioplankton  from  turbidity  caused 
by  inorganic  suspended  sediment.  One 
instrument  will  be  deployed  on  a  fixed 
platform  in  the  Lower  Laguna  Madre. 
Texas  and  automatically  collect  data  at 
selected  time  intervals.  The  second 
instrument  will  be  deployed  on  a  boat 
which  will  profile  the  water  column  at 
selected  locations.  The  data  collected 
will  be  stored  on  computers  and 
analyzed  for  periodic  variabihty  in 
chlorophyll-a  content  of  the  bay  water. 
Application  Accepted  by  Commissioner 
of  Customs:  September  9, 1994. 

Docket  Number:  94-107.  Applicant: 
Brigham  Young  Universit>',  Purchasing 
Department,  C-144  ASB,  Prove,  UT 
85602.  Instrument:  Excimer-Pumped 
Laser  System.  Manufacturer:  Lambda- 
Physik,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  determine 
elemental  concentration  in  a  wide  range 
of  materials,  including  inorganic 
compounds  and  high  molecular  weight 
organic  molecules.  It  vy-ill  also  be  used 
in  the  fundamental  characterization  of 
anahlically  useful  plasmas  and  in 
studies  of  supersonically  cooled 
molecules  and  molecules  on  surfaces.  In 
addition,  the  instruments  will  be  used 
in  undergraduate  and  graduate  research 
courses  in  chemistry  giving  students 
hands-on  training  with  significant 
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research  problems.  Application 
Accepted  by  Commissioner  of  Customs: 
September  13, 1994. 

Docket  Number:  94-108.  Applicant: 
Arizona  State  University,  Department  of 
Physics  &  Astronomy,  Box  871504, 
Tempe.  AZ  85387-1504.  Instrument: 
Toroidal  Electrostatic  Analyzer. 
Manufacturer:  High  Voltage  Engineering 
Europa,  The  Netherlands.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  crystalline  semiconductors  and 
metals  in  bulk  form  and  in  thin  film 
form  to  determine  the  precise  location 
and  identity  of  atoms  at  or  very  near  the 
surface.  In  addition,  the  instrument  will 
be  used  to  train  graduate  students  in 
state-of  the-art  ion  beam  analysis 
techniques.  Application  Accepted  by 
Commissioner  of  Customs:  September 
15. 1994. 

Docket  Number:  94-109.  Applicant: 
Medical  College  of  Pennsylvania, 
Anatomy  &  Neurobiology  Department. 
3200  Henry  Avenue,  Philadelphia,  PA 
19129.  Instrument:  High  Intensity 
Xenon  Flashlamp  System,  Model  HF-10. 
Manufacturer:  Hi-Tech  Scientific. 
United  Kingdom.  Intended  t/Se.The 
instrument  will  be  used  for  studies  of 
fundamental  properties  of  the  regulation 
of  stimulu-secretion  coupling  for 
neurotransmitters  in  living  single 
isolated  cells  and  nerve  terminals. 
Application  Accepted  by  Commissioner 
of  Customs:  September  15. 1994._ 

Docket  Number:  94-110.  Applicant: 
Dartmouth  College.  Department  of  Earth 
Sciences,  Hanover.  New  Hampshire 
03755.  Instrument:  Mass  Spectrometer. 
Model  MAT  252.  Manufacturer: 
Finnigan  MAT,  Germany.  Intended  Use: 
The  instrument  will  be  used  for 
analyzing  oxygen  and  carbon  isotopes  of 
rocks  and  minerals,  plants  and  animals, 
and  waters  for  geological,  biological  and 
environmental  studies.  The  research 
will  include  the  following:  ecosystem 
research,  low  temperature  geochemistry, 
high  temperature  geochemistry,  and 
impact  geochemistry.  In  addition,  the 
instrument  will  be  used  in  both 
undergraduate  and  graduate  level 
courses  to  introduce  students  to  the 
concepts  of  isotope  geochemistry. 
Application  Accepted  by  Commissioner 
of  Customs:  September  22. 1994. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 

Staff. 

|FR  Doc.  94-25632  Filed  10-14-94;  8:45  am) 

BILLING  CODE  MIO-OS-F 


Minority  Business  Development 
>  gency 

E  usiness  Development  Center  , 
/  pplications:  Cleveland,  OH 

/  GENCY:  Minority  Business 

I  evelopment  Agency.  Commerce. 

/  CTION:  Notice. 


£  JMMARY:  In  accordance  with  Executive 
C  Tder  11625  and  15  U.S.C.  1512.  the 
I  linority  Business  Development  Agency 
(  4BDA)  is  soliciting  competitive 
a  jplications  for  its  Cleveland,  Ohio 
I  linority  Business  Development  Center 
( ^BDC). 

The  purpose  of  the  MBDC  Program  is 
t )  provide  business  development 
s  jrvices  to  the  minority  business 
c  ammunity  to  help  establish  and 
r  jaintain  viable  minority  businesses.  To 
t  lis  end.  MBDA  funds  organizations  to 
1  ientify  and  coordinate  pubUc  and 
I  rivate  sector  resources  on  behalf  of 
r  linority  individuals  and  firms;  to  offer 
i  full  range  of  client  services  to  minority 
e  ntrepreneurs;  and  to  serve  as  a  conduit 
( f  information  and  assistance  regarding 
I  linority  business.  The  MBDC  will 
J  rovide  service  in  the  Cleveland,  Ohio 
I  letropolitan  Area.  The  award  number 
c  f  the  MBDC  will  be  05-10-95003-01. 
t  ATES:  The  closing  date  for  applications 
i  i  December  1. 1994.  Applications  must 
I  e  received  in  the  Chicago  Regional 
( )ffice  on  or  before  December  1. 1994.  A 
1  reapplication  conference  will  be  held 
<  n  November  4. 1994.  at  10:00  a.m.,  at 
( ;SA— Anthony  Day  Celebreze.  1240 
1  ast  Ninth  Street.  Room  779.  Cleveland. 
( >hio. 

)  DDRESSES:  U.S.  Department  of 

( iommerce,  Minority  Business 

I  levelopment  Agency.  Chicago  Regional 

( )ffice.  55  East  Monroe  Street,  Suite 

:  406.  Chicago.  Illinois  60603. 

f  OR  FURTHER  INFORMATION  CONTACT: 

1  (avid  Vega  at  (312)  353-0182. 

i  UPPLEMENTARY  INFORMATION: 

( lontingent  upon  the  availability  of 

ederal  funds,  the  cost  of  performance 

3r  the  first  budget  period  (12  months) 

:om  April  1. 1995  to  March  31, 1996. 
j  5  estimated  at  $222,196.  The  total 

ederal  amount  is  SI  88,867  and  is 
(  omposed  of  $184,260  plus  the  Audit 

ee  amount  of  $4,607.  The  application 
1  lust  include  a  minimum  cost  share 

5%  $33,329  in  non-federal  (cost- 
I  baring)  contributions  for  a  total  project 
(  ost  of  $222,196.  Cost-sharing 
I  ontributions  may  be  in  the  form  of 
(  ash.  client  fees,  third  party  in-kind 
(  ontributions.  non-cash  applicant 
(  ontributions  or  combinations  thereof. 
The  funding  instrument  for  this 

iroject  will  be  a  cooperative  agreement. 


Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or.,capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  sp>ecial  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  finn  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  wiltthen  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  ^all  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 


copies  of  application  kits  and  applicable 

regulations  can  be  obtained  at  the  above 
address.  The  collection  of  isformaUan 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  0MB 
control  number  064(M)OQ&. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre- Award  Costs.— Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Outstanding  Account  Receivable.— No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
drfinquoit  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  sdiedule  is  established  and 
at  least  one  payment  is  received,  or 
othw  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy.— All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  chedi  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination. — The 
Departmental  Ckants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whene-  -.r  it  is  detennlned  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  cfient  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

Falae  Statements.— A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisOTunen*  as  provided  in  18  U.S.C 
1001. 

Primary  Applicant  Certifications. — 
All  primary  applieacts  must  sidlimit  a 


com^deted  Form  CD-5 1 1 , 
"Certificatioiis  Regarding  Debarment. 
Suspaision  and  Other  EespooAbility 
Matters;  Drug-Free  Workpjbce 
Requirements  and  Lobbying." 

Nonprocurement  Debermeat  and 
Suspension.— Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Secuon 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension  "  and  the  related  section  of 
the  certificatian  form  prescribed  above 
apphes. 

Drug  Free  Workplace.— Crsntees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govermnentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

AnU'Lobbying.—Petsoiis  (as  defined 
at  15  CFR  Part  28.  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitations  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  apphes  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disdosures. — ^Any 
apphcant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
Part  28.  Appendix  B. 

Lower  Tier  Certifications. — Recipients 
shall  require  appUcations/bidders  for 
subgrants.  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-5 12, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobb>-ing"'  and 
disclosure  form,  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Fona  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products. — ^Apphcants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  und»ir  this  prnsram  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Pubhc  Uw  103-121.  Sections  606  (a) 
and  (b). 

11.800    Minority  Business  Dex-elopment 
Center  (Catalog  of  Federal  Domestic 
Assistance); 


Dated:  October  1 1,  t99«. 
DoMMLPswan, 

Federal  Register  Liaison  Officer.  S£notity 
BusijKss  Devdapment  Agency. 
(PR  Doc.  94-25578  Filed  10-14-94;  8:45  amj 
BILUNG  COOC  MtO-21-M 


Business  Development  Center 
Applications:  Columbus,  OH 

AGENCY:  Minority  Business 
Development  Agency,  Commerte. 
ACnON:  NoUce. 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  sohciting  competitive 
applications  for  its  Columbus.  Ohio 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  fo 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms:  to  off«T 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regajding 
minority  bu^ness.  The  MBDC  will 
pnjvide  service  in  die  Columbus.  Ohio 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  05-10-95004-0?. 
DATES:  The  closing  date  for  applications 
is  December  1.  1994.  Applications  must 
be  received  in  the  Chicago  Regional 
Office  on  or  before  December  1. 1994.  A 
preapplication  conference  will  be  held 
on  November  3.  1994.  at  2.00  p.m.,  at 
U.S.  Courthouse,  35  Marconi  Boulevard. 
Room  B-22.  Columbus.  Ohio. 
ADDRESSES:  U.S.  Department  of 
Commerce.  Niinority  Business 
Development  Agency.  Chicago  Rejyonal 
Office,  55  East  Monroe  Street,  Suite 
1406.  Chicago,  Illinois  60603. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
David  Vega  (312)  353-0182. 
SUPPLEMENTARY  WFORKIATION: 
Contingent  upon  the  avaiJability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  April  1.  1995  to  March  31, 19<>6. 
is  estimated  at  $198,971.  The  total 
Federal  amount  is  $169,125  and  is 
composed  of  $165,000  plus  the  Aud;f 
Fee  amount  of  $4,125.  The  apphcation 
must  include  a  minimum  cost  sharw 
15%  $29,846  in  non-Federal  (cost- 
sharing)  cwitributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  m-kind 
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contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background 'and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points):  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  tmd 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions,  to  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
SIO  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs."-is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 


llocated  for  audits  are  not  applicable, 
^estions  concerning  the  preceding 
nformation  can  be  answered  by  the 
ontact  person  indicated  above,  and 
opies  of  application  kits  and  applicable 
egulations  can  be  obtained  at  the  above 
ddress.  The  collection  of  information 
equirements  for  this  project  have  been 
pproved  by  the  Office  of  Management 
nd  Budget  (OMB)  and  assigned  OMB 
ontrol  number  0640-0006. 

Awards  under  this  program  shall  be 
!  ubject  to  all  Federal  laws,  and  Federal 
( nd  Departmental  regulations,  policies, 
nd  procedures  appUcable  to  Federal 
inancial  assistance  awards. 

Pre- Award  Costs. — Applicants  are 
lereby  notified  that  if  they  incur  any 
osts  prior  to  an  award  being  made,  they 
o  so  solely  at  their  own  risk  of  not 
eing  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
hat  an  applicant  may  have  received, 
here  is  no  obligation  on  the  part  of  the 
)epartment  of  Commerce  to  cover  pre- 
ward  costs. 

Outstanding  Account  Receivable. — No 
ward  of  Federal  funds  shall  be  made  to 
n  applicant  who  has  an  outstanding 
lelinquent  Federal  debt  until  either  the 
lelinquent  acc6imt  is  paid  in  full, 
epayment  schedule  is  established  and 
it  least  one  payment  is  received,  or 
)ther  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy. — ^All  non-profit 
ind  for-profit  applicants  are  subject  to  a 
lame  check  review  process.  Name 
:hecks  are  intended  to  reveal  if  any  key 
ndividuals  associated  with  the 
ipplicant  have  been  convicted  of  or  are 
)resently  facing  criminal  charges  such 
IS  fraud,  theft,  perjury  or  other  matters 
vhich  significantly  reflect  on  the 
ipplicant's  management  honesty  of 
inancial  integrity. 

Award  Termination. — The 
Departmental  Grants  Officer  may 
erminate  any  grant/cooperative 
igreement  in  whole  or  in  part  at  any 
ime  before  the  date  of  completion 
vhenever  it  is  determined  that  the 
iward  recipient  has  failed  to  comply 
vith  the  conditions  of  the  grant/ 
;ooperative  agreement.  Ex^ples  of 
iome  of  the  conditions  which  can  cause 
ermination  are  failure  to  meet  cost- 
iharing  requirements;  unsatisfactory 
jerformance  of  the  MBDC  wbrk 
-equirements;  and  reporting  inaccurate 
)r  inflated  claims  of  client  assistance. 
>uch  inaccurate  or  inflated  claims  may 
)e  deemed  illegal  and  punishable  by 
aw. 

False  Statements. — A  false  statement 
an  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
lermination  of  funds,  and  ootuds  for 
}ossible  punishment  by  a  fine  or 


imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications. — 
All  primary  appUcants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension. — Prospective  participants 
(as  defined  at  15  CFR  Part  26,  Section 
105)  are  subject  to  15  CFR  Part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace. — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying. — Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures. — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  Appendix  B. 

Lower  Tier  Certifications. — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form.  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products. — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
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P«bhc  Law  103-121.  Sections  606  (a) 
and  (b). 

1 1 .800    Minority  Busioess  Devt>iopnient 
Center  (Catalog  of  Federal  Domestit 
Assistance). 

Dated:  Cktober  11, 1994. 
Donald  L  Powers, 

Federal  Register  Liaison  Officer.  Minority 
Business  Devetopment  Agency. 
IFR  Doc.  94-25579  Filed  10-14-94;  8:45  am) 
BILUNG  COOE  UtO~21-M 


National  Oceanic  and  Atmospheric 
Administration 

Meeting  of  Monterey  Bay  Nationai 
Marine  Sanctuary  Advisory  Council 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  fNOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAAS),  Department 
of  Commerce. 

ACTKM:  Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  Open 
Meeting. 


summary:  The  Advisory  Council  was 
established  in  December  1993  to  advise 
NOAA's  Sanctuaries  and  Reserves 
Division  regcirding  the  management  of 
the  Monterey  Bay  National  Marine 
Sanctuary. 

TIME  AMD  PU>CE:  Friday.  October  28, 
1994  from  9:00  until  4:00.  The  meeting 
location  will  be  at  the  Moss  Landing 
Chamber  of  Commerce,  8045  Moss 
Landing  Road,  Moss  Landii>g. 
California. 

AGENDA:  General  issues  rulated  to  the 
Monterey  Bay  National  Marine 
Sanctuary  are  expected  to  be  disciissed. 
including  jade  coUection  and  shark 
chumming. 

PUBLICATION  PAfmciPA-pON:  The  meeting 
will  be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  first-served 
basis. 

FOB  FURTHER  INFORIMTION  COffTACT: 
Scott  Kathey  at  (408)  647-4201  or 
Elizabeth  Moore  at  (301)  713-3141. 

Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary-  Program 

Dated.  October  11, 1994. 
W.  Stanley  Wilswi. 

Assistant  AiknMstrator  for  Ocean  Services 
and  Coastal  Zone  Management 
IFR  Doc.  94-2&M4  Piled  10-14-94;  8:45  ami 
BtLLMG  COM  M*«.Ot^ 


Patent  and  Trademark  Office 

Conference  on  "Fair  Use"  and  the 
National  Inforiiiatfon  Infrastructure 
(NH) 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  meetings. 


SUMMARY:  The  Working  Group  on 
Intellectual  Property  Rights  of  the  White 
House  Information  Infrastructure  Task 
Force  (IITF)  is  sponsoring  a  conference 
to  bring  together  copyright  owner  and 
user  interests  to  develc^  voluntary 
guidelines  for  fair  uses  of  copyrighted 
works  by  and  in  public  libraries  and 
schools.  The  first  meeting  of  the 
conference  was  held  in  Washington,  DC. 
on  September  21, 1994.  Notice  of  that 
meeting  and  other  details  about  the 
conference  were  published  at  59  PR 
46823  on  September  12,  1994.  Three 
subcommittees  were  formed  at  the  first 
meeting.  Subsequent  meetings  for  those 
subcommittees  have  been  scheduled. 
The  meetings  are  open  to  the  public, 
limited  only  by  the  seating  availabifity 
in  the  room. 

DATES:  The  Library  Subcommittee  of  the 
Conference  on  Fair  Use  will  meet  from 
10:00  a.m.  to  1:00  p.m.  on  Friday, 
October  21, 1994.  The  Elementarj — 
High  School  Subcommittee  will  meet 
from  10:00  a.m.  to  1:00  p.m.  on  Monday, 
October  24, 1994.  The  University 
Subcommittee  will  meet  from  l6;00  a.m. 
to  1:00  p.m.  on  Wednesday.  October  26, 
1994. 

ADDRESSES:  The  subcommittee  nM«tings 
will  be  held  at  the  Patent  and 
Trademark  Office  in  Room  912  of 
Crystal  Perk  Two,  2121  Crystal  Drive, 
Arhngton,  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Meyer  or  Michael  O'Neil,  Office  of 
Legislative  and  International  Aflairs. 
U.S.  Patent  and  Trademark-Office.  Box 
4.  Washington,  DC  20231.  Telephone: 
(703)  305-9300/Fax:  (703)  305-8885. 
SUPPLEMENTARY  INFORMATION:  The 
Working  Group  on  Intellectual  Property 
Rights,  chaired  by  Assistant  Secretary  of 
Commerce  and  Commissioner  of  Patents 
and  Trademarks  Bruce  A.  Lehman,  was 
established  as  part  of  the  White  House 
Information  Infrastructure  Task  Force. 
The  Task  Force,  chaired  by  Secretary  of 
Commerce  Ronald  H.  Brown,  was 
created  to  work  with  Congress  and  the 
private  sector  to  develop  comprehensive 
telecommunications  and  information 
policies  aimed  at  articulating  and 
implementing  the  Administration's 
vision  for  the  National  Information 
Infi^structure  (NIIJ. 

The  Working  Group  on  Intellectual 
Property  I?ights  issued  "Intellectual 


Property  and  the  National  Information 
In&istructure:  A  Preliminary  Draft  of 
the  Report  of  the  Working  Group  on 
Intellectual  Property  Rights'*  in  July  of 
1994.  The  Preliminary  Draft  repiesealed 
the  Working  Group's  examination  and 
analysis  to  date  of  the  ir»tellectual 
property  impUcations  of  the  Nil.  and 
included  the  Group's  draft  findings  and 
recommendations.  In  the  Preliminary 
Draft,  the  Working  Group  expressed 
concerns  about  the  applicability  of  the 
library,  educational  use,  and  fair  use 
exemptions  of  the  Copyright  Act.  as 
well  as  the  voluntary  guidelines,  for 
libraries  and  schools  in  the  ^JI1 
environment.  The  Workiag  Group 
suggested  that  at  least  the  guidelines  ka 
hbrary  and  educational  use  of  printed 
matter  and  music  that  were  voluntarily 
adopted  by  diverse  parties  and  set  out 
in  the  House  and  Conference  Reports 
accompanying  the  CopyTight  Act  require 
modification  or  elaboration  to  deal  with 
digital  works  and  on-line  services.  The 
Conference  on  Fair  Us«  was  estaWishpd 
to  facilitate  that  process. 

Dated:  October  12. 1994. 
Bruce  A.  Lehnttit, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Tradenuiri.s. 
IFR  Doc  94-25712  RJed  l©-14-94;  «:45  em) 
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DEPARTMENT  OF  EDUCATIOW 

Direct  Grant  Pro-ams  and  FtOottship 
Programs 

AGENCY:  Department  ol  Education. 
ACTION:  Notice  postponing  pafatication 
of  section  two  of  the  combined 
application  notice  for  fiscal  year  1995. 

SUMMARY:  The  Secretary  postpuDi>s 
publication  of  section  two  of  the 
Department's  armual  combined 
application  notice  (CAN)  for  fiscal  \>«ar 
(FY)  1995.  The  Secretary  takes  this' 
action  for  reasons  stated  elsewhere  in 
this  notice.  The  postponement  is 
designed  to  make  the  CAN  as  useful  as 
possible  to  the  educational  conm:unity 
and  other  parties  irUerested  in  prognuiis 
administered  by  the  Departraem. 
SUPPLEMENTARY  INFORMATION:  On  June 
10,  1994  the  Secretary  published  in  the 
Federal  Register  (59  FR  30190)  the  first 
section  of  the  CAN  for  FY  1995. 
Included  in  that  document  wei« 
indindual  notices  inviting  applications 
for  new  awards  under  65  prc^rams  and 
competitions.  These  were  direct  grant 
and  fellowship  progranas  administered. 
mainly  by  the  Office  of  Fostsecondaiy 
Education  and  the  Office  of  Special 
Education  and  Rehabilitative  .Senires 


Since  June  10  a  number  of  other 
programs  have  published  application 
notices  for  new  awards  for  FY  1995. 

In  the  document  published  on  June 
10.  the  Secretary  announced  the  ' 
Department's  intent  to  publish  a  second 
section  of  the  CAN  for  FY  1995  in 
September.  1994.  However,  legislation 
authorizing  or  reauthorizing  many  of  the 
Department's  remaining  programs  has 
only  recently  been  passed  by  the 
Congress.  This  legislation  includes 
programs  administered  by  the  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs  and  the  Office  of 
Elementary  and  Secondary  Education, 
some  programs  of  the  Office  of 
Educational  Research  and  Improvement, 
and  some  programs  of  the  Fund  for  the 
Improvement  of  Postsecondaxy 
Education. 

These  programs  could  not  publish 
application  notices  in  September 
without  enacted  legislation  authorizing 
the  programs  and,  in  some  cases, 
without  necessary  implementing 
regulations  or  notices  of  funding 
priorities.  Thus,  the  Secretary  believes  it 
would  be  more  helpful  to  the 
Department's  customers  to  delay  ^ 
publication  of  the  second  section  of  the 
CAN  until  a  time  when  application 
notices  for  most  of  these  programs  can 
be  published  or,  at  least,  listed  with  an 
estimated  date  for  publication. 

In  addition  to  awards  under  programs 
affected  by  reauthorization,  awards 
under  some  other  programs  and 
competitions  are  to  be  governed  by  new 
regulations  or  funding  priorities  that 
have  not  yet  been  issued  in  final  form. 
Still  other  programs  and  competitions 
must  delay  publication  of  application 
notices  for  FY  1995  pending  approval  of 
application  forms  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

The  Secretary  estimates  that 
publication  of  section  two  of  the  CAN 
for  FY  1995  will  take  place  before  the 
end  of  January  1995.  That  document 
will  (1)  include  any  individual 
application  notices  ready  for 
publication  at  the  time.  (2)  reference  all 
application  notices  for  FY  1995  . 
previously  announced  in  the  Federal 
Register,  including  those  contained  in 
section  one  of  the  CAN,  which  was 
published  on  June  10.  1994.  and  (3)  give 
estimated  dates  for  programs  and 
competitions  for  which  application 
notices  are  to  be  published  at  a  later 
date. 

In  the  meantime,  the  Department  will 
continue  to  publish  individual 
application  notices  when  they  are  ready 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  a  program. 
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3lease  write  to  that  program  at  the  U.S. 
Department  of  Education,  600 
ndependence  Avenue,  SW., 
Washington.  DC  20202.  Telephone 
numbers  for  programs  and  individuals 
nay  be  obtained  from  the  Department's 
.ocator  Service  at  (202)  708-5366  or.  if 
:alling  from  outside  the  Washington. 
DC.  area,  at  (800)  572-5580. 

For  Further  Information  about  the 
CAN:  For  further  information  about  the 
CAN  only,  please  contact  Stanley  M. 
Cohen,  IDepartment  Regulations  Quality 
Officer,  U.S.  Department  of  Education, 
500  Independence  Avenue,  SU^..  room 
5121.  Federal  Building  lOB. 
Washington.  DC  20202.  Telephone: 
[202)  401-8300. 

For  Users  of  TDD  or  FIRS:  Individuals 
who  use  a  telecommunications  device 
For  the  deaf  (TDD)  may  call  the  TDD 
number,  if  any,  for  a  program  or  person 
at  the  Department.  If  a  TDD  number  is 
not  assigned  to"a  program  or  person, 
individuals  who  ise  a  TDD  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  between  8 
a.m.  and  8  p.m.,  Eastern  time.  Monday 
through  Friday. 

Dated:  October  12;  1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

[FR  Doc.  94-25623  Filed  10-14-94:  8:45  ami 
BILLING  CODE  4000-01-P 


CFOA  Nos.  84.047  and  84.217] 

Upward  Bound  and  Ronald  E.  McNair 

Eostbaccalaureate  Achievement 
rogram;  Technical  Assistance 
Workshops 

summary:  The  Department  of  Education 
will  conduct  10  technical  assistance 
workshops  to  assist  prospective 
applicants  in  developing  proposals  for 
the  Upward  Bound  and  Ronald  E. 
McNair  Postbaccalaureate  Achievement 
programs.  The  Upward  Bound  program 
provides  Federal  grants  to  projects 
designed  to  generate  the  skills  cind 
motivations  necessary  for  participants  to 
persist  in  completing  a  program  of 
secondary'  education  and  entering  and 
completing  a  program  of  postsecondary 
education.  The  Ronald  E.  McNair 
Postbaccalaureate  Achievement  program 
awards  grants  to  institutions  of  higher 
education  for  projects  designed  to 
provide  disadvantaged  college  students 
with  preparation  for  doctoral  study.  The 
technical  assistance  workshops  will  be 
held  as  follows: 

University  of  Chicago,  Ida  Noyes  Hall 
Cinema— 1st  Floor.  1212  East  59th 
Street.  Chicago,  IL  60637;  Contact: 
Terhonda  Palacios,  (312)  702-8288, 


Fax  No.  (312)  702-0189;  October  31. 
1994,  8  a.m.-5  p.m. 

California  State  University/Los  Angeles. 
5151  State  University  Drive. 
University  Student  Union,  Los 
Angeles  Room,  Los  Angeles,  CA  • 
90032;  Contact:  David  Godoy,  (213) 
343-3103,  Fax  No.  (213)  343-6426; 
October  31, 1994,  8  a.m.-5  p  m. 

Dillard  University,  Kearney  Hall. 
Kearney  Lounge.  1st  floor,  2601 
Gehtilly  Blvd..  New  Orleans.  LA 
70122;  Contact:  Sophia  Woodard- 
Paync.  (504)  283-8552;  November  2. 
1994.  3  a.m.-5  p.m. 

Portland  State  University,  1825  S.W. 
Broadway.  Ballroom  Smith  Center, 
Rm.  3 5 5,  Portland,  OR  97207;  Contact: 
Peggy  Adams.  (503)  725-4010.  Fax 
No.  (503)  725-4882;  November  2. 
1994.  8  a.m.-5  p.m. 

University  of  Colorado/Denver,  Tivoli 
Building.  Room  320C,  901  Larimer 
Street,  Denver,  CO  80204;  Contact: 
Kathy  Jackson,  (303)  556-2802.  Fax 
No.  (303)  556-3825;  November  4. 
1994,  8  a.m.-5  p.m. 

University  of  Missouri/Kansas  City, 
5100  Rockhill  Road.  University 
Center.  Room  106,  Kansas  City,  MO 
64110;  Contact:  Linda  J.  Carter,  (816) 
235-1115,  Fax  No.  (816)  235-5156; 
November  7, 1994,  8  a.m.-5  p.m. 

Boston  University,  775  Commonwealth 
Avenue,  George  Sherman  Union 
(GSU),  2nd  Floor  Conference 
Auditorium,  Boston,  MA  02215; 
Contact:  Lois  Smith,  (617)  353-3551 
or  (617)  353-3552,  Fax  No.  (617)  353- 
3924;  November  7. 1994.  8  a.m.-5:00 
p.m. 

Morris  Brown  College.  Atlanta 
University  Center.  Robert  W. 
Woodruff  Library.  Exhibition  Hall — 
Upper  Level.  Ill  James  P.  Brawley 
Dr.,  S.W..  Atlanta,  GA  30314;  Contact: 
Marvin  King,  (404)  220-0384  or  (404) 
220-0396,  Fax  No.  (404)  220-0154; 
November  9. 1994,  8  a.m.-5  p.m. 

Fordham  University,  Lincoln  Center, 
113  West  60th  Street,  New  York.  NY 
10023.  Pope  Auditorium;  Contact: 
Elliott  Palais,  (718)  817-59S5,  Fax  No. 
(718)  817-2513;  November  9,  1994,  8 
a.m. -5  p.m. 

GSA  Auditorium.  ROB  #3,  7th  and  D 
Streets.  S.W.,  Washington,  DC  20202: 
Contact:  Carlos  Stewart.  (202)  708- 
4804,  Fax  No.  (202)  401-6132; 
November  18. 1994.  8  a.m. -5  p.m. 

Agenda 

Pre-Application  Workshop 

8  a.m.-8:15  a.m. ^—Registration. 
8:15  a.m.-8:30  a.m. — Introductions. 
8:30  a.m.-12:30  p.m.— 
UPWARD  BOUND:  Legislation. 
Proposed  Regulations,  Application 


Booklet.  Tips'for  Writing  an 
Application.  Questions  and 
Answers 

12:30  p.m-l:30  p.m.— Lunch 

1:30  p.m-4:30  p.m.— RONALD  E. 

McNAIR  POSTBACCALAUREATE 

ACHIEVEMENT  PROGRAM: 

Legislation,  Regulations, 

Application  Booklet.  Questions  and 

Answers 

4:30  p.m.-5  p.m. — Wrap-up 

All  workshops  are  free  and  open  to 
the  public.  Please  telephone  or  fax  pre- 
registration  information  to  the 
appropriate  contact  person.  Include 
name,  program  choice  (Upward  Bound. 
McNair,  or  both),  number  of  persons 
attending,  and  institution,  agency,  or 
organization. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  Stewart,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Washington.  DC  20202-5249. 
Telephone:  (202)  708-4804.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Dated:  October  12.1 994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  94-25591  Filed  10-14-94:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER94-639-0C0,  et  al.] 

Central  Vermont  Public  Service 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

October  7. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Vermont  Public  Service  Corp. 

[Docket  No.  ER94-639-0001 

Take  notice  that  on  August  22.  1994.. 
Central  Vermont  Public  Service 
Corporation  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  October  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Puget  Sound  Power  &  Light  Co. 

[Docket  No.  ER94-1 11 1-000) 

Take  notice  that  on  August  22. 1994. 
Puget  Sound  Power  &  Light  Company 
tendered  for  filing  an  amendment  in 
above-referenced  docket. 

Comment  date:  October  21, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Detroit  Edison  Co. 

[Docket  No.  ER94-1458-0001 
Take  notice  that  on  September  6. 

1994.  Detroit  Edison  Company  tendered 

for  filing  an  amendment  to  its  July  15. 

1994,  filing  in  the  above-referenced 

docket. 
Comment  date:  October  21.  1994.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  AIG  Trading  Corp. 

[Docket  No.  ER94-1691-000| 

Take  notice  that  on  September  29, 
1994,  AIG  Trading  Corporation  (AIGTC). 
tendered  for  filing  pursuant  to  Rules  205 
and  207  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.205,  385.207  (1994))  its  Rate 
Schedule  No.  1,  to  be  effective  60  davs 
from  and  after  September  29. 1994. 
together  with  a  petition  for  a 
clarification  of  various  matters,  and  for 
certain  waivers  and  blanket  approvals 
under  various  regulations  of  the 
Commission. 

AIGTC  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  AIGTC's  power  marketing 
activities  will  include  purchases  of 
capacity,  energy,  and/or  transmission 
services  from  electric  utilities, 
qualifying  facihties,  and  independent 
power  producers.  AIGTC  will  resell 
such  power  to  other  purchasers  on  an 
arms-length  basis  and  at  mutually 
agreed  upon  rates.  AIGTC  is  not  in  the 
business  of  producing  or  transmitting 
electric  power  and  does  not  have  title  to 
any  electric  power  generation  or 
transmission  facilities. 

Comment  date:  October  21.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Missouri  Public  Service 

[Docket  No.  ER94-1 692-000] 

Take  notice  that  on  September  29. 
1994,  Missouri  Public  Service,  a 
division  of  UtiliCorp  United,  Inc.. 
tendered  for  filing  a  tariff  providing  for 
sales  of  power  and  energy  as  variable 
rates  at  or  below  the  fully  allocated 
costs  of  the  units  providing  the  power 
and  energy  but  not  less  than  Missouri 
Public  Service's  incremental  energy 
costs.  The  tariff  provides  for  unit  power 


sales  and  system  incremental  capacity 
and  energy  sales. 

Comment  date:  October  21, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Atlantic  City  Electric  Co. 

[Docket  No.  ER94-1693-000) 

Take  notice  that  on  September  30. 
1994,  Atlantic  City  Electric  Company 
(ACE)  tendered  for  filing  an  Agreement 
for  Short-Term  Energy  Transactions 
between  ACE  and  Enron  Power 
Marketing.  Inc.  ACE  requests  that  the 
Agreement  be  accepted  to  become 
effective  October  3,  1994. 

Copies  of  the  filing  were  on  the  New 
Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  October  21 ,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Co. 

[Docket  No.  ER94-1 694-000) 

Take  notice  that  on  September  30. 
1994,  New  England  Power  Company 
(NEP),  tendered  for  filing  a  power  sales 
contract  entered  into  with  Catex-VitoJ 
Electric,  Inc. 

Comment  date:  October  21.  1994.  jn 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Washington  Power  Co.,  L.P. 

[Docket  No.  QF88-20-001) 

On  September  23,  1994,  Washmgton 
Power  Company,  LP.  tendered  for  filing 
a  supplement  to  its  filing  in  this  docket. 

The  supplement  pertains  to  the 
ownership  structure  and  technical 
aspects  of  the  facility.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  fihng. 

Comment  c/o/e.  October  27.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  hi-isrd  or 
to  protest  said  fifing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington.  D.C.  20426,  in  accordhr.i  e 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  ol-  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  i.  •  be- 
taken, but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  l)ecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cishell, 

Secretary. 

(FR  Doc.  94-25613  Filed  10-14-94;  8:45  am] 

BILLING  CODE  a717-01-P 


[Docket  No.  CP94-267-001,  et  al.] 

NorAm  GaS  Transmission  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

October  6. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  NorAm  Gas  Transmission  Co. 

I  Docket  No.  CP94-267-001) 

Take  notice  that  on  CDctober  4, 1994. 
NorAm  Gas  Transmission  Company 
(NGT),  formerly  Arkla  Energy  Resources 
Company,  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
267-001  an  amendment  to  its  original 
application  filed  in  Docket  CP94-267- 
000  pursuant  to  Section  7(c]  of  the 
Natural  Gas  Act  for  authorization  to 
replace  and  rearrange  existing  mainline 
pipeline,  abandon  minor  storage  and  gas 
supply  facilities,  and  make  certain 
mainline  enhancements  to  its  pipeline 
system  in  Arkansas,  Louisiana,  and 
Texas,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

NGT  indicates  that  in  its  original 
application,  it  proposed  to  install  two 
2,250  h.p.  slow  speed  reciprocal 
compressor  imits  on  its  Line  F  in  the 
existing  Ruston  Storage  Compressor 
yard  and  rearrange  and  upgrade  its 
Ruston  Storage  Compressor  to  perform 
both  storage  and  mainline  compression 
service,  as  part  of  its  proposed  mainline 
enhancements,  at  an  estimated  cost  of 
Sll.O  million. 

NGT  is  amending  its  application  to 
reflect  a  change  in  its  proposed 
mainline  enhancements.  NGT  states  that 
it  is  amending  its  application  to  modify 
the  compression  facilities  that  were 
originally  proposed  to  be  installed  and 
rearranged  in  its  Ruston  Storage 
Compressor  yard.  NGT  explains  that  it 
now  proposes  to  install  one  2,200  h.p. 
MEP  compressor  unit  on  Line  F  in  its 
'existing  Ruston  Storage  Compressor 
yard  to  provide  injection/withdrawal 
service  and  rearrange  its  existing  Ruston 
Storage  Compressor  to  perform  mainline 
compression  service,  at  a  revised 
estimated  cost  of  $4.6  million. 

Comment  date:  October  27, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


2  Transwestem  Pipeline  Co. 

[:  locket  No.  CP94-751-001] 

Take  notice  that  on  October  3, 1994. 
1  ranswestem  Pipeline  Company 
('  'ranswestem).  Post  Office  Box  1188, 
i  ouston,  Texas  77251-1188  filed  an 
a  nendment  (Amendment)  to  its  original 
a  jplication  in  Docket  No.  CP94-751- 
C  30,  which  was  filed  pursuant  to 
£  Bction  7(b)  of  the  Natural  Gas  Act  for 
a  1  order  granting  permission  and 
a  }proval  to  abandon  certain  facilities. 
1  ranswestem  states  that  the 
/  mendment  incorporates  the  corrected 
a  id  revised  attachments  to  the  original 
a  iplication  for  abandonment,  all  as 
ri  lore  fully  set  forth  in  the  amendment 
V  hich  is  on  file  with  the  Commission 
a  id  open  to  public  inspection. 

It  is  stated  that  in  the  process  of 
a  lalyzing  Transwestern's  system  in 
r  ssponse  to  the  May  27, 1994,  series  of 
{ ithering  orders  issued  by  the 
C  ommission  and  while  preparing  for 
f  irther  proceedings  in  Transwestern's 
r  ifunctionalization  proceeding  in 
I  locket  No.  CP94-254-000,  it  was 
( iscovered  that  certain  field  facilities, 
i  icluding  compressors,  plants,  meters, 
c  ehydrators  and  miscellaneous 
s  ssociated  facilities  are  no  longer  used 
a  nd  useful  or  are  uneconomical  or 
( therwise  unnecessary  for  continued 
{  peration  of  the  pipeline.  Therefore, 
'  ranswestern  states  that  it  filed  the 
( riginal  abandonment  application  on 
1  lUgust  30, 1994.  Transwestern 
(  etermined  that  it  would  be  most 
I  ractical  and  efficient  to  promptly  lay 
t  le  groundwork  for  the  abandonment  of 
!  lid  facilities  and  withdraw  them  from 
'  ranswestern's  refunctionalization 
J  roceeding  where  they  had  been 
I  reviously  included.  Transwestern 
s  tates  that  it  felt  that  this  sequencing 
1  'ould  avoid  the  necessity  of  needlessly 
(  etermining  the  facilities  primary 
i  inction  when  they  were,  except  for  the 
I  neconomical  Halley  Plant,  unused  and 
I  nuseful. 

After  filing  the  abandonment 
c  pplication,  Transwestern  states  that  it 
^  .fas  discovered  that  there  were  several 
( iscrepancies  in  the  attachments  to  the 
i  pplication.  Transwestem  states  that  the 
<  iscrepancies  have  now  been  corrected 
i  nd  are  the  subject  of  its  Amendment. 
'  ranswestem  states  that  the  following  is 
i  summary  description  of  the  changes 
I  lade  to  the  application's  attachments; 

a.  Text.  Only  one  page  of  text  has 

1  sen  amended  by  the  addition  of  the 
'  tord  "approximately"  in  the  fourth  line 
I  f  the  second  full  paragraph  of  Section 
11. 

b.  Compression  Facilities — Appendix 


Appendix  1 ,  which  includes  the 
detail  on  all  of  the  compressors  has  been 
amended  as  follows; 

i.  Summary  Sheet. 

The  Appendix  1  summary  sheet  has 
been  amended  in  that  the  asterisks 
which  had  indicated  which  of  the 
compressors  had  also  been  included  in 
the  refunctionalization  filing  in  Docket 
No.  CP94-254-000  have  been  removed. 
The  asterisks  have  been  removed 
because  Transwestem  states  that  it  has 
determined  that,  in  fact,  knowing  which 
of  the  facilities  in  the  abandonment 
filing  are  included  in  the 
refunctionalization  filing  is  a 
meaningless  exercise;  the  original 
refunctionalization  filing  made  on 
February  25, 1994  only  included  those 
facilities  for  which  Transwestem 
requested  a  changed  functionalization. 
Therefore,  multiple  facilities  which 
Transwestem  included  in  the 
abandonment  proceeding  were  not 
included  in  the  refunctionalization 
proceeding  because  no  change  in 
functionalization  was  requested. 
Transwestem  states  that  realistically, 
the  primary  function  that  a  facility  had 
when  it  was  active  is  irrelevant  to  a 
determination  of  whether  it  is  in  fact 
now  used  and  useful.  Transwestern 
states  that  it  has  concluded  that  the 
asterisks  have  created  more  confusion 
than  necessary  and  that  the  application 
for  abandonment  would  be  more 
meaningful  without  them. 

The  system  numbers  for  the  Reger 
Stuart  No.  726,  the  A.R.  King  No.  721. 
the  Kemnitz  Nos.  864  and  884  have 
been  corrected. 

The  line  segment  numbers  have  been 
corrected  for  the  Hoeppner  No.  854. 
Meier  Cruise  No.  813,  A.R.  King  No. 
721,  W.  Waha  No.  749  and  the  Pecos 
River  No.  839  compressors. 

Additionally,  it  is  stated  that  the 
original  cost  has  been  corrected  for  all 
of  the  compressors  but  the  Reger  Stuart 
No.  726,  the  Meier  Cmise  No.  813,  the 
W.  Waha  No.  749  and  the  Monument 
No.  811  compressors.  These  corrections 
have  been  made  due  to  the  fact  that  the 
database  from  which  the  data  was 
originally  retrieved  has  been  scrubbed 
in  order  to  formulate  Appendixes  A  and 
B  of  the  refunctionalization  data 
response,  a  process  that  had  not  been 
performed  when  this  abandonment  was 
originally  filed.  Finally,  a  cost  total  has 
been  added  to  the  table. 

ii.  Individual  Compressor  Data 
Sheets. 

All  of  the  compressor  data  sheets 
behind  the  summary  sheet  have  been 
amended  by  the  removal  of  line  4  which 
indicated  whether  the  compressor  had 
been  included  in  the  refunctionalization 
proceeding.  Additionally,  the  original 
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cost  figures  have  been  changed  for  all  of 
the  compressors  except  the  Reger  Stuart 
No.  726.  the  Meier  Cruise  No.  813,  the 
W.  Waha  No.  749  and  the  Monimient 
No.  811  compressors.  Finally,  Page  14. 
line  7  has  been  amended  so  that  on  in 
service  date  of  1969  is  reflected, 
c.  Plants— Appendix  2. 
i.  Summary  Sheet. 
The  summary  sheet  in  Appendix  2 
has  been  amended  to  remove  the 
asterisks  for  those  plants  included  in  the 
refunctionalization  filing. 

The  original  cost  for  all  of  the  plants 
except  the  Huber  Plant  has  been 
adjusted  to  reflect  the  refinement  of  the 
facilities  database  as  described  above.  In 
addition,  the  cost  for  the  Bell  Lake  Plant 
has  been  revised  because  two 
compressors  and  an  extraneous  piece  of 
pipeline  were  included'in  the  original 
number  in  error.  Finally,  a  cost  total  for 
the  plants  has  been  added  to  the 
summary  sheet, 
ii.  Individual  Plant  Data  Sheets. 
Line  3  has  been  deleted  on  all  of  the 
individual  plant  data  sheets  to  eliminate 
the  cross  reference  to  the 
refimctionalization  proceeding.  The 
original  cost  figures  have  been  corrected 
for  each  plant  except  the  Huber  plant. 
In  addition,  Transwestern  states  that 
its  field  personnel  have  compiled  more 
detailed  information  for  each  of  the 
plants  included  in  the  abandonment 
proceeding  with  regard  to  estimates  of 
salvage  value,  removal  costs  and 
reclamation  costs.  Thus,  the  entries  on 
fines  12,  13  and  14  on  the  individual 
plant  data  sheets  have  been  amended  to 
reflect  a  more  individualized  estimate. 
Finally,  the  entries  on  the  Walton, 
Keystone  and  Bell  Lake  Plants  on  line 
14  have  been  amended  to  reflect  that 
more  facilities  than  originally  indicated 
are  excepted  from  the  abandonment 
filing. 

d.  Appendix  3— Meters,  Dehydrators 
and  Associated  Facilities. 

Appendix  3  has  been  amended  to 
remove  the  asterisks  which  had 
indicated  that  certain  facilities  had  been 
included  in  the  refunctionalization 
filing. 

Corrections  were  made  to  120  original 
cost  figures,  again  due  to  the  refinement 
of  the  facilities  database  in  connection 
with  the  data  responses  in  Docket  No. 
CP94-254-000.  Sixteen  line  entries 
were  deleted  for  facilities  which  had 
been  improperly  included  in  the 
appendix,  and  ten  facilities  were  added 
which  had  been  improperly  excluded 
from  the  appendix.  Finally,  nine  docket 
numbers  contained  typographical  errors 
and  were  corrected. 

e.  Exhibit  Y— Accounting  Treatment 
of  Abandonment. 


As  a  resuh  of  the  above  corrections 
and  amendments,  the  entries  in  Exhibit 
Y  have  also  changed  in  Category  1 
(Original  Cost  of  Facilities  Proposed  to 
be  Abandoned);  Category  2  (Cost  of 
Removal);  Category  3  (Salvage); 
Categor>'  4  (Proposed  Entries  to 
Account);  Category  6  (Accumulated 
Deferred  Income  Taxes);  and  Category  7 
(accrued  Current  Income  Taxes). 

Comment  date:  October  27,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transmission  Corp. 

(Docket  No.  CP94-810-000] 

Take  notice  that  on  September  28. 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  filed  in  Docket 
No.  CP94-fllO-000  a  request  pursuant  to 
§157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
add  a  new  delivery  point  in  Marshall 
County,  Kentucky,  to  serve  an  existing 
customer,  the  City  of  Benton,  Kentuckv 
(Benton),  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  the  new  delivery 
point  would  enable  Benton  to 
accommodate  increased  heating  and 
industrial  load  growth  occurring  in  the 
area  and  would  be  known  as  the  Benton 
#2  Delivery  Point. 

Te.xas  Gas  states  further  that  Texas 
Gas  would  construct,  own,  operate  and 
maintain  a  2-inch  meter  station  on 
Texas  Gas'  main  line  svstem 
approximately  four  miles  northwest  of 
Benton  in  Marshall  County.  Kentucky. 

Ser\ice  to  this  new  deliver;'  point,  it 
is  said,  would  be  accomplished  within 
Benton's  existing  contract  quantities 
and  without  detriment  to  Texas  Gas' 
other  customers. 

Comment  date:  November  21,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Florida  Gas  Transmission  Corp. 

IDocket  .No.  CP94-816-0O01 

Take  notice  that  on  September  30. 
1994,  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street.  P.O. 
Box  118a,  Houston,  Texas  77251-1188. 
filed  in  Docket  No.  CP94-ai 6-000  a 
request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.216)  for 
authorization  to  abandon  approximately 
.1  of  a  mile  of  the  3-inch  lateral  and  the' 
Estech  Drv'ing  Plant  Meter  Station. 


under  FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Comment  date:  November  21.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Eastern  Transmission  Corp. 

IDocket  No.  CP94-818-0001 

Take  notice  that  on  Septe.mber  29. 
1994.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court.  P.O.  Box  1642, 
Houston.  Texas  77056-5310.  filed  in 
Docket  No.  CP94-ei 8-000  a  request 
pursuant  to  §§157.205  and  157  212  of 
the  Commissions  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157  205, 
157.212)  for  authorization  to  construct  a 
new  deliverv'  point  in  Westmoreland 
County,  Pennsylvania,  under  Texas 
Eastern's  blanket  certificate  issued  in 
Docket  No.  CP82-535-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Eastern  will  construct  the  new 
point  for  delivery  of  75  Dekatherms  per 
day  of  natural  gas  to  Three  Rivers 
Pipeline  (Three  Rivers),  an  intrastate 
pipeline.  Three  Rivers  requested  Texas 
Eastern  to  constmct  the  delivery  point 
between  Texas  Eastern  and  Three 
Rivers.  It  will  consist  of  an  8-inch  tap 
and  appurtenant  piping  on  Texas 
Eastern's  36-inch  Line  No.  29  at  mile 
post  31.67.  Three  Rivers  will  install  a 
triple  6-inch  meter  station  including  100 
feet  of  8-inch  connecting  pipeline 
between  the  proposed  Texas  Eastern  lap 
to  Three  Rivers'  proposed  meter  station 
and  Electronic  Gas  Measurement  (EGM). 
Three  Rivers  will  own  the  meter  station 
and  connecting  pipe,  while  Texas 
Eastern  will  own,  operate,  and  maintajn 
the  EGM,  with  ownership  reverting  to 
Three  Rivers  at  service  termination 
Texas  Eastern  will  install,  own,  operate 
and  maintain  the  proposed  8-inch  tap. 
Three  Rivers  will  reimburse  Texas 
Eastern  100%  for  cost  and  expenses 
estimated  at  5111,600.  Interruptible 
transportation  pursuant  to  Part  284. 
Subpart  B  of  the  Commission's 
regulations  will  be  rendered  by  Texas 
Eastern  for  Three  Rivers'  system  suppiv 
use. 

Te.xas  Eastern  states  the  proposed 
"delivery  point  will  have  no  effect  on  its 
peak  day  or  annual  deliveries  or  pose 
any  detriment  or  disadvantage  to  its 
other  customers. 

Comment  date:  November  21.  1994.  in 
accordance  with  Standard  Paragraph  f'. 
at  the  end  of  this  notice. 
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6.  Columbia  Gas  Transmission  Corp. 

IDocket  No.  CP94-820-000) 

Take  notice  that  on  September  29. 
1994,  Columbia  Gas  Transmission 
Corporation  (Colimibia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston. 
West  Virginia  25314-1599.  filed  in 
Docket  No.  CP94-820-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
facilities  for  13  new  deUvery  points  for 
existing  firm  transportation  customers 
in  Ohio  and  West  Virginia,  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Columbia  proposes  to  construct  and 
operate  the  facilities  for  the  delivery  of 
gas  to  Columbia  Gas  of  Ohio,  Inc.  (COM) 
and  Mountaineer  Gas  Company 
(Mountaineer),  Columbia's  existing 
customers,  in  order  for  COH  to  serve 
one  residential  customer  and  for 
Mountaineer  to  serve  12  residential 
customers.  Columbia  states  that  each  of 
the  13  deUvery  points  would  be  used  for 
the  deUvery  of  1.5  dt  equivalent  of  gas 
per  day  and  150  dt  equivalent  on  an 
annual  basis.  It  is  asserted  that  these 
volumes  would  be  within  COH's  and 
Mountaineer's  existing  peak  day  and 
annual  entitlements  from  Columbia. 
Columbia  estimates  the  cost  of  installing 
the  facilities  at  $150  apiece.  It  is  stated 
that  the  delivery  points  would  be  used 
for  the  deUvery  of  gas  transported  on  a 
Firm  basis  under  Columbia's  Part  284 
blanket  certificate,  issued  in  Docket  No. 
CP86-240-000. 

Comment  date:  November  21,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  NorAm  Gas  Transmission  Co. 

IDocket  No.  CP95-4-000]   - 

Take  notice  that  on  October  4, 1994, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP95- 
4-000  a  request  pursuant  to  §§  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  under  its  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001  to 
construct  arid  operate  certain  facilities, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

NGT  proposes  to  convert  an  existing 
receipt  point  into  a  delivery  point  on 
NGT's  Line  OM-1  in  Franklin  County, 
Arkansas  to  deliver  up  to  5,000  MMBtu 
per  day  of  gas,  transported  pursuant  to 


284.223,  to  serve  Sunbelt  Oil  Field 
Services  (Sunbeh).  NGT  states  that  the 
ubject  facilities  consist  of  a  6-inch  tap, 
-inch  meter  run,  two  orifice  meters, 
smperature  recorder  and  dehydrator. 
ICr  further  states  the  facilities  were 
(  riginally  constructed  in  1990  under 
2.55(d)  of  the  Commission's 
[egulations  to  receive  gas  from  wells 
perated  by  Sunbelt.  NGT  asserts  that  it 
1  k^ould  be  reimbursed  for  the  estimated 
(  ost  of  construction  which  is  $8,672. 

Comment  date:  November  21, 1994,  in 
( ccordance  with  Standard  Paragraph  G 
)  t  the  end  of  this  notice. 

.  Texas  Gas  Transmission  Co. 

Docket  No.  CP95-6-0001 

Take  notice  that  on  October  4, 1994, 
"exas  Gas  Transmission  Corporation 
Texas  Gas),  3800  Frederica  Street, 
)wensboro.  Kentucky,  42301  filed  in 
)ocket  No.  CP95-6-O0O  a  request 
ursuant  to  §§  157.205  and  157.212  of 
le  Commission's  Regulations  under  the 
Jatural  Gas  Act  (18  CFR  157.205  and 
57.212)  for  authorization  tp  add  a  new 
eliver  point  in  Hopkins  County, 
Kentucky,  to  serve  Western  Kisntucky 
Jas  Company  (Western),  an  existing 
ustomer,  under  Texas  Gas'  blanket 
(  ertificate  issued  in  Docket  No.  CP82- 
07-000,  pursuant  to  Section  7(c)  of  the 
Jatural  Gas  Act,  all  as  more  fully  set 
3rth  in  the  request  that  is  on  file  with 
le  Commission  and  open  to  public 
nspection. 

Texas  Gas  states  that  the  new  delivery 
loint,  to  be  known  as  the  Buchanan 
woad  delivery  point,  will  be  located  on 
exas  Gas*  Slaughters-Nortonville  10" 
lipeline  in  Hopkins  County,  Kentucky, 
t  Milepost  7+4967.  the  site  of  an 
xisting  side  valve.  Texas  Gas  further 
tates  that  no  construction  of  new 
acilities  will  be  required  by  Texas  Gas 
!  ince  Texas  Gas  will  be  utilizing  an 
(  xisting  side  valve,  located  on  existing 
1  ight-of-way  and  Western  will  install, 
( iwn,  operate  and  maintain 
1  [leasurement  and  associated  facilities. 

Texas  Gas  advises  that  service  to  the 
1  lew  delivery  point  will  be 
I  ccomplished  within  Western's  existing 
ontract  quantities  as  set  forth  in  its 
'irm  Transportation  Agreement  dated 
Jovember  1, 1993  and  its  Firm  No 
Jotice  Transportation  Agreement  dated 
lovember  1, 1993.  Texas  Gas  also  states 
lat  the  natural  gas  delivered  at  the  new 
(  elivery  point  will  enable  Western  to 
I  ender  natural  gas  service  to  residential 
1  tsers  in  the  Buchanan  Road  area. 

Comment  date:  November  21, 1994,  in 
(  ccordance  with  Standard  Paragraph  G 
)  t  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
i'or,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-25615  Filed  10-14-94:  8:45  ami 

BILLING  COOE  6717-01-P 

[Docket  No.  CP94-799-000,  et  al.] 

Texas  Gas  Transmission  Corporation, 
et  al.;  Natural  Gas  Certificate  Filings 

October  7, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corp. 

IDocket  No.  CP94-799-000] 

Take  notice  that  on  September  23. 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP94-799-000  a 
request  pursuant  to  §§  157.205  and 
157.212  of  the  Regulations  under  the 
Natural  Gas  Act  for  authorization  to  add 
a  new  deUvery  point  to  serve 
Mississippi  Valley  Gas  Company  (MVG) 
under  the  certificate  issued  in  Docket 
No.  CP82-407-O00,  pursuant  to  Section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  the  proposed 
delivery  point  will  be  located  on  Texas 
Gas'  main  line  system  near  the  DeSoto/ 
Tunica  County  line  in  Mississippi. 
Texas  Gas  indicates  that  the  new 
delivery  point  will  enable  MVG  to 
provide  natural  gas  service  to  new 
residential  developments  in  DeSoto 
County,  Mississippi.  According  to  Texas 
Gas,  the  service  to  MVG  through  the 
proposed  deUvery  point  can  be 
accompUshed  without  detriment  to 
Texas  Gas'  other  customers. 

Comment  date:  November  21,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  National  Fuel  Gas  Supply  Corp. 

IDocket  No.  CP95-1-OOOJ 

Take  notice  that  on  October  4, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York,  14203,  filed  in  Docket  No. 
CP95-1-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  deUvery  tap  to  National 
Fuel  Gas  Distribution  Corporation 
(Distribution)  under  National's  blanket 
certificate  issued  in  Docket  No.  CP83-4- 
000  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 


request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  proposes  to  construct  and 
operate  a  delivery  tap  to  Distribution  in 
Elk  Coimty,  Pennsylvania  at  a  cost  of 
$10,000,  to  be  reimbursed  by 
Distribution.  It  is  stated  that  46.000  Mcf 
per  year  would  be  delivered  at  this 
point. 

Comment  date:  November  21, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Eastern  Transmission  Corp. 

[Docket  No.  CP95-2-OOOI 

Take  notice  that  on  October  4,  1994. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP95-2-000  a 
request  pursuant  to  §§  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate  a 
delivery  point  in  Philadelphia  County 
Pennsylvania  under  Texas  Eastern's 
blanket  certificate  issued  in  Docket  No. 
CP82-535-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Eastern  proposes  to  construct 
and  operate  an  8-inch  tap,  a  dual  8-inch 
meter  run,  and  the  electronic  gas 
measurement  equipment  to  be  located 
on  Texas  Eastern's  14-inch  fine  No.  1- 
A  at  approximately  M.P.  11.8  in 
Philadelphia  County,  Pennsylvania. 
Texas  Eastern  states  that  the  installation 
of  the  delivery  point  will  have  no  effect 
on  Texas  Eastern's  peak  day  or  annual 
deliveries. 

Comment  date:  November  21,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  NorAm  Gas  Transmission  Co. 

IDocket  No.  CP95-3-0O01 

Take  notice  that  on  October  4,  1994. 
NorAm  Gas  Transmission  Company 
(NorAm),  1600  Smith  Street,  Houston. 
Texas  77002,  filed  in  Docket  No.  CP95- 
3-000  a  request  pursuant  to  §§  157.205. 
157.211, 157.212,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211, 157.212,  aftd  157.216)  for 
authorization  to  replace  and  relocate 
certain  faciUties  on  its  Line  KM-36  in 
Union  Parish,  Louisiana  to  better 
accommodate  its  existing  delivery 
obligations  to  Arkla,  under  NorAm 's 
blanket  certificate  issued  in  Docket  No. 
CP82-384-000  and  CP82-384-001 
pursuant  to  Section  7  of  the  Natural  Gas 


Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically  NorAm  proposes  to 
abandon  a  1-inch  tap  and  1-inch  meter 
station  and  regulator  on  Line  KM-36  in 
Union  Parish,  Louisiana.  NorAm 
proposes  to  relocate  and  construct  a  2- 
inch  tap,  2-inch  meter  station  and 
regulator  to  assure  reliable  regulation  of 
gas  and  reduce  pipeline  operating 
pressure  for  service  by  Arkla  to  Arkla's 
Marion  Townborder  Station.  NorAm 
states  that  it  will  continue  to  deliver 
approximately  29,000  MMBtu  annually 
and  408  MMBtu  per  day  on  a  peak  dav 
to  Arkla.  It  is  further  stated  that  the 
proposed  relocation  of  the  existing 
delivery  tap  approximately  636  feet  will 
make  it  more  assessable. 

NorAm  estimates  that  the  cost  of  the 
construction  and  relocation  will  be 
approximately  535,566. 

Comment  date:  November  21,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  NorAm  Gas  Transmission  Co. 

IDocket  No.  CP95-5-OO0J 

Take  notice  that  on  October  4,  1994. 
NorAm  Gas  Transmission  Company 
(NGT),  formerly  Arkla  Energy  Resources 
Company,  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP95- 
5-000  a  request  pursuant  to  §§  157.205. 
157.216  and  §§  157.211.  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
certain  facilities  in  Louisiana,  and  to 
construct  and  operate  certain  facilities 
in  Louisiana,  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000.  et  al..  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  fil<»  with 
the  Commission  and  open  to  public 
inspection. 

NGT  proposes  to:  (1)  abandon  nine  1- 
inch  domestic  taps  located  on  NGT's 
Lines  S  and  ST-8  in  Louisiana, 
originally  installed  to  deliver  gas  to 
rural  domestic  customers  served  by 
ARKLA,  a  division  of  NorAm  Energy 
Corp.  (-ARKLA");  and,  (2)  to  relocate 
one  tap  on  Line  S  at  ARKLA's  request. 
The  estimated  cost  to  relocate  the  tap  on 
Line  S  is  $353,  and  NGT  will  be 
reimbursed  by  ARKLA. 

Comment  date:  Novemt)er  21,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Questar  Pipeline  Co. 

IDocket  No.  CP95-7-000I 

Take  notice  that  on  October  5,  1994, 
Questar  Pipeline  Company  (Questar),  79 
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South  State  Street.  Salt  Lake  Citv,  Utah 
84111,  filed  in  Docket  No.  CP95'-7-000 
an  application  pursuant  to  Sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act 
requesting  authority  to  construct  and 
operate  new  delivery  point  metering 
facilities,  requesting  an  order  for 
permission  and  approval  to  abandon  by 
sale  certain  transmission  and  associated 
facilities  and  to  abandon  by  removal 
certain  metering  facilities,  and 
submitting  a  petition  for  a  declaratory 
order  finding  that  the  facilities  to  be 
abandoned  by  sale  will  be  exempt  fi-om 
Commission  jurisdiction  under  Section 
1(b)  of  the  Natural  Gas  Act,  all  as  jnore 
fully  set  forth  in  the  application  and 
petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Questar  requests  authority  to 
undertake  a  number  of  adjustments  and 
activities  on  its  system  which, 
collectively,  will  respond  to  operating 
changes  on  its  system  which  have  taken 
place  in  the  past  few  years.  The 
proposals  give  recognition  to  operating 
and  functional  realities  on  certain 
segments  of  the  Questar  system. 

Specifically,  Questar  proposes  to 
construct  and  operate  a  new  city-gate 
delivery  point  (the  Little  Mountain  Gate 
Station)  within  the  confines  of  its 
existing  Little  Mountain  Pressure 
Regulating  Station.  The  facilities  are  to 
be  comprised  of  6  12-inch  turbme  meter 
runs,  six  20-inch  and  24-inch  valves, 
100  feet  of  20-inch  and  24-inch  yard  and 
station"  piping,  and  telecommunications 
and  appurtenant  facilities.  The  new  gate 
station  is  designed  so  that  current 
operation  and  delivery  service  to 
Questar's  local  distribution  company 
affiliate,  Mountain  Fuel  Supply 
Company  (Mountain  Fuel)  is 
unchanged.  Questar  states  that  the 
proposed  facilities  will  permit  it  to 
consolidate  metering,  custody-transfer 
and  pressure-regulating  functions 
presently  provided  at  the  Little 
Mountain  Pressure  Regulating  Station 
and  the  Sunnyside  Gas  Station 
(Sunnyside).  It  is  indicated  that 
Sunnyside  currently  serves  as  one  of 
Questar's  city-gate  custody-transfer 
points-lo  Mountain  Fuel  which  serves 
the  Wasatch  Front  area  of  northern 
Utah.  Questar  asserts  that  the 
consolidation  of  metering,  regulating, 
and  operational  control  activities  at 
Little  Mountain  will  streamline 
operations  on  this  segment  of  Questar's 
transmission  system. 

In  conjunction  with  establishing  the 
Little  Mountain  Station,  Questar 
proposes  to  abandon  by  sale  to 
Mountain  Fuel  (a)  approximately  5.9 
miles  (31.175  feet)  of  its  existing  24-inch 
transmission  Main  Line  No.  2  and 


ap  jroximately  5.9  miles  (31,275  feet)  of 
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its  existing  20-inch  transmission  Main 
Lii  le  No.  14.  (b)  non-measurement- 
re  ited  facilities  located  at  Sunnyside, 
(c)  four  intermediate  delivery  points 
loc  ated  between  Little  Mountain  and 
Su  inyside  and  (d)  related  piping, 
m«  tering  and  regulating  facilities.  In 
ad  iition.  Questar  proposes  to  abandon 
by  removal,  valves,  metering,  regulating 
an  1  telemetry  equipment,  and 
ap  )urtenant  piping  located  at 
Su  myside.  Questar  asserts  that  the 
abi  ndonment  by  sale  is  appropriate 
bei  ause,  due  to  rapidly  increasing 
res  idential  development  in  the 

igration  Canyon  (where  the  facilities 

le  abandoned  are  located),  the  subject 
fac  ilities  now  function  more  like  an 
ex  snsion  of  Mountain  Fuel's 
di!  Iribution  system  than  an  Questar 
Pi  eline's  transmission  system.  Once 
Q\  Bstar  installs  the  Little  Mountain 
Ga  e  Station,  the  equipment  proposed  to 

removed  at  Sunnyside  will  no  longer 

aecessary. 

"o  consummate  and  complete  the 
itemplated  transfer  to  Mountain  Fuel, 
Qi  estar  requests  a  declaratory  order 
fin  iing  that  the  facilities  to  be  sold  to 
an  I  operated  by  Mountain  Fuel,  upon 
tra  asfer  and  sale,  will  be  local 
di!  tribution  facilities  and  operations 
exi  mpt  from  the  Commission's 
jui  sdiction  under  Section  1(b)  of  the 
Na  ural  Gas  Act.  Questar  states  that  the 
va;  e  majority  of  the  subject  facilities  are 
V  surrounded  by  residential  housing 
1  that  the  three  dehvery  taps 
do  vnstream  of  the  Little  Mountain 
sta  ;ion  are  required  by  Mountain  Fuel  to 
pri  vide  exclusively  local  distribution 
sei  vice  to  residential  end-use  customers. 
In  iddition,  because  of  the  residential 
ex  )ansion  in  the  area,  Questar  has 
re(  uced  pipeline  operating  pressures  in 
th(  vicinity  such  that  the  referenced 
se(  tions  of  Main  Lines  2  and  14  should 
be  liewed  as  performing  a  local 
di!  tribution  function. 

I  Juestar  states  that  the  total  gross 
pli  nt  investment  associated  with  the 
fac  ilities  proposed  to  be  abandoned 
(b<  th  by  sale  and  removal)  is  $1,735,822 
wi  h  the  book  value  being  $1,025,157. 
Th  3  book  value  of  the  facilities  to  be 
tra  isferred  to  Mountain  Fuel  is 
$8  )4,069.  The  cost  of  the  metering 
fac  ilities  proposed  to  be  constructed  in 
ap  iroximately  $671,000,  which  would 
be  financed  from  company  funds  on 
ha  id. 

I  iuestar  does  not  propose  to  modify 
an  '  level  of  transportation  service 
pri  vided  to  Mountain  Fuel  or  any  other 
cu  tomer.  Nor  does  Questar  propose  any 
ch  inge  in  its  authorized  rates. 


no 

an 


Comment  date:  October  28,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211} 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing ' 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  lo 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commissions 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
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for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-25614  Filed  10-14-94;  8:45  am] 

BILUNG  COOe  6717-01-P 

[Docket  No.  EC9S-1  -000] 

Central  Maine  Power  Company  and 
Fairfield  Energy  Venture,  LP.;  Notice 
of  Filing 

October  11, 1994. 

Take  notice  that  on  October  7. 1994, 
Central  Maine  Power  Company  ("CMP") 
and  Fairfield  Energy  Venture,  L.P. 
("FEV")  jointly  tendered  for  filing  an 
application  for  approval  of  the 
acquisition  and  sale  of  a  certain 
described  step-up  transformer  and 
related  books  and  records  ("Public 
Utility  Facilities")  pursuant  to  a 
Purchase,  Sale  and  Termination 
Agreement  between  CMP  and  FEV 
related  to  the  acquisition  by  CMP  and 
sale  by  FEV  of  all  of  FEV's  right,  title 
and  interest  in  the  32  megawatt  (net) 
-biomass  electric  generating  plant 
located  in  the  Town  of  Fort  Fairfield, 
Maine.  > 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Conynission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  21, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-25573  Filed  10-14-94;  8:45  am] 

BILUNG  CODE  STIT-OI-M 


[Project  No.  2487— New  York] 

Hydro-Power  Inc;  Notice  Soliciting 
Applications 

October  11. 1994. 

On  August  21, 1989,  Hydro-Power 
Inc..  the  existing  licensee  for  the  Hoosic 
Falls  Hydroelectric  Project  No.  2487. 
filed  a  notice  of  intent  to  file  an 


application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act),  16  U.S.C.  808,  as  amended  by 
Section  4  of  the  Electric  Consumers 
Protection  Act  of  1986.  Public  Law  9»- 
495.  The  original  license  for  Project  No. 
2487  was  issued  effective  May  1, 1965, 
and  expired  December  31, 1993.  The 
project  is  currently  operating  under  an 
order  requiring  continued  project 
operation  issued  December  27, 1993. 

The  project  is  located  on  the  Hoosic 
River  in  Rensselaer  County,  New  York. 
The  principal  project  works  consist  of; 
(a)  A  30-foot-high.  220-foot-long 
concrete  dam  with  a  spillway  section 
topped  by  flashboards;  (b)  a  reservoir  of 
about  16.3  acres;  (c)  a  74-foot-wide,  900- 
foot-long  canal;  (d)  a  powerhouse  with 
an  installed  capacity  of  1,050  Kw;  (e)  a 
transmission  line  connection;  anci  (f) 
appurtenant  facilities. 

Pursuant  to  §  16.20  of  the 
Commission's  regulations,  the  deadline 
for  fihng  an  application  for  subsequent 
license  and  any  competing  lic:ense 
applications  was  December  31,  1991. 
The  deadline  for  filing  was  extended  at 
the  licensee's  request  to  September  23. 
1993.  No  applications  for  license  for  this 
project  were  filed.  Therefore,  pursuant 
to  §  16.25  of  the  Commission's 
regulations,  the  Commission  is 
soliciting  applications  from  potential 
applicants  other  than  the  existing 
licensee. 

Pursuant  to  §  16.19  of  the 
Commission's  regulations,  the  licensee 
is  required  to  make  available  certain 
information  described  in  §  16.7  of  the  . 
Commission's  regulations.  Such 
information  is  available  from  the 
licensee  at  1502  N.  17th  Avenue, 
Phoenix.  Arizona  85007. 

A  potential  applicant  that  files  a 
notice  of  intent  within  90  days  from  the 
date  of  issuance  of  this  notice:  (1)  May 
apply  for  a  license  under  part  I  of  the 
Act  and  part  4  (except  §  4.38)  of  the 
Commission's  regulations  within  18 
months  of  the  date  on  which  it  files  its 
notice;  and  (2)  must  comply  with  the 
requirements  of  §  16.8  of  the 
Commission's  regulations. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-25574  Filed  10-14-94:  8:45  am] 
BILLING  CODE  6717-01-M 

[Docket  No.  CP95-9-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authoriiation 

October  11, 1994. 

Take  notice  that  on  October  5. 1994. 
NorAm  Gas  Transmission  Company 


(NGT),  P.O.  Box  21734,  Shreveport. 
Louisiana  71151,  filed  in  Docket  No. 
CP95-009-000  a  request  pursuant  to 
§§157.205, 157.216. 157.211  and 
1 57.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.216, 157.211  and 
157.212)  for  authorization  to  abandon 
certain  facilities  in  Arkansas  and 
Louisiana,  and  to  construct  and  operate 
certain  facilities  in  Arkansas  and 
Louisiana  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000.  et  al,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  hilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NGT  proposes  to  abandon  thirty  (30) 
1-inch  to  3-inch  rural  taps  located  on 
NGT's  Line  LT-2  in  Columbia  County. 
Arkansas  and  Claiborne  Parish. 
Louisiana  and  to  relocate  nine  (9)  active 
taps  from  Line  LT-2  to  an  existing 
parallel  line.  Line  LT-5.  NGT  estimates 
the  cost  to  relocate  the  taps  from  Line 
LT-2  to  Line  LT-5  to  be  approximately 
$15,300. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  inter\'ene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-25575  Filed  10-14-94;  8:45  am] 
BILLING  CODE  CZIZ-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5090-8] 

New  Hampshire:  Adequacy 
Determination  of  Staterrril>al  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Tentative 

Determination  to  Fully  Approve  the 

Adequacy  of  the  State  of  New 

Hampshire's  Municipal  SoUd  Waste 


Permitting  Program,  Public  Hearing  and 
Public  Comment  Period. 

summary:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  42 
U.S.C.  6945(c)(1)(B),  requires  states  to 
develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs).  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  hazardous 
waste  will  comply  with  the  revised 
Federal  MSWLF  Criteria  (40  CFR  part 
258).  RCRA  Section  4005(c)(1)(C),  42 
U.S.C.  6945(c)(1)(C),  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  states  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibilities  provided  by 
40  CFR  part  258  to  the  extent  the  State/ 
Tribal  permit  program  allows  such 
flexibility.  EPA  notes  that,  regardless  of 
the  approval  status  of  a  State/Tribe  and 
Ihe  permit  status  of  any  facility,  the 
federal  landfill  criteria  shall  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

The  State  of  New  Hampshire  has 
applied  for  a  determination  of  adequacy 
under  Section  4005(c)(1)(C)  of  RCRA,  42 
U.S.C.  6945(c)(1)(C).  EPA  Region  I  has 
reviewed  New  Hampshire's  MSWLF 
permit  program  adequacy  application 
and  has  made  a  tentative  determination 
that  all  portions  of  New  Hampshire's     ' 
MSWLF  permit  program  are  adequate  to 
assure  compliance  with  the  revised 
MSWLF  Criteria.  New  Hampshire's 
application  for  program  adequacy 


c  etennination  is  available  for  public 
I  iview  and  comment  at  the  places  listed 
i]  I  the  ADDRESSES  section  below  during 
r  igular  office  hours. 

Although  RCRA  does  not  require  EPA 
t  I  hold  a  public  hearing  on  a 
c  stermination  to  approve  any  State/ 
1  ribe's  MSWLF  permit  program,  the 
F  sgion  has  tentatively  scheduled  a 
p  Liblic  hearing  on  this  determination.  If 
a  sufficient  number  of  persons  express 
ii  iterest  in  participating  in  a  hearing  by 
M  riting  to  the  Region  I  Solid  Waste 
P  -ogram  or  calling  the  contact  given 
b  ;low  within  30  days  of  the  date  of 
p  iblication  of  this  notice,  the  Region 

V  ill  hold  a  hearing,  in  Concord,  New 

1  ampshire,  on  the  date  given  below  in 
i  e  DATES  section.  The  Region  will 

n  )tify  all  persons  who  submit 

c  tmments  on  this  notice  if  it  appears 

t  at  there  is  sufficient  public  interest  to 

V  arrant  a  hearing.  In  addition,  anyone 
M  ho  wishes  to  learn  whether  the 

h  saring  vwll  be  held  may  call  the  person 
li  ;ted  in  the  "CONTACTS"  section 
b  (low. 

D  kTES:  All  comments  on  New 
h  ampshire's  application  for  a 
d  jtermination  of  adequacy  must  be 
n  ceived  by  the  close  of  business  on 
N  ovember  16, 1994.  If  there  is  sufficient 
ii  terest,  a  public  hearing  will  be  held  on 
E  scember  2, 1994,  at  10:00  a.m.,  in  New 
t  ampshire.  The  State  will  participate  in 
tl  e  public  hearing,  if  held  by  EPA  on 
tl  is  subject. 

A  )DRESSES:  Written  comments  should 
b  I  sent  to  Mr.  John  F.  Hackler,  Chief. 
S  )lid  Waste  and  Geographic 
Ii  formation  Section,  mail  code  HER- 
C  \N6.  EPA  Region  I,  John  F.  Kennedy 
F  ideral  Building,  Boston,  MA  02203- 

2  '11.  The  public  hearing  will  be  held  at 
tl  e  offices  of  the  New  Hampshire 

E  jpartment  of  Environmental  Services, 
h  salth  and  Human  Services  Building,  6 

1  azen  Drive,  Concord,  NH.  Copies  of 
^  ;w  Hampshire's  application  for 

ai  equacy  determination  are  available  at 
tl  e  following  addresses  for  inspection 
ai  id  copying:  during  the  hours  of  8:00 
a  in.  to  4:00  p.m..  New  Hampshire 
E  jpartment  of  Environmental  Services, 

V  aste  Management  Division,  Health 
a  id  Human  Resources  Building,  6 

h  azen  Drive,  Concord,  NH,  03301.  Attn: 
h  s.  Ariel  Parent,  telephone  (603)  271- 

2  100;  during  the  hours  of  8:00  a.m.  to 
5  00  p.m.,  U.S.  EPA  Region  I,  90  Canal 
S  reet,  Boston,  MA  02203,  Attn:  Fred 
F  iedman,  telephone  (617)  573-9687. 

F^R  FURTHER  INFORMATION  CONTACT:  EPA 
gion  I,  John  F.  Kennedy  Federal 
ilding,  Boston,  MA  02203-2211, 
tn:  Mr.  Aaron  R.  Gilbert,  mail  code 
R-CAN6,  telephone  (617)  223-5530. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
Part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  states  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
40  CFR  part  258.  Subtitle  D  also  requires 
in  Section  4005(c)(1)(C),  42  U.S.C. 
6945(c)(1)(C),  that  EPA  determine  the 
adequacy  of  state  municipal  sofid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

The  EPA  intends  to  approve  Slate/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  STIR.  EPA 
interprets  the  requirements  for  states  or 
tribes  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  and  conditions  (for  example, 
license  to  operate)  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or  other  notice  of  prior 
approval  and  conditions  to  all  new  and 
existing  MSWLFs  in  its  jurisdiction.  The 
State/Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement,  as  required  in  Section 
7004(b)  of  RCRA,  42  U.S.C.  6974(b). 
Finally,  the  State/Tribe  must  show  that 
it  has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whethnr 
a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
,  plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
STIR.  EPA  expects  States/Tribes  to  meet 
all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWLF 
program. 

B.  State  of  New  Hampshire 

On  July  7,  1993,  EPA  Region  I 
received  New  Hampshire's  final 
MSWLF  Permit  Program  application  for 
adequacy  determination.  Region  I 
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reviewed  the  final  application, 
submitted  comments  to  New 
Hampshire,  and  requested  additional 
information  about  state  program 
implementation.  New  Hampshire 
addressed  EPA's  comments,  provided 
the  requested  additional  information, 
and  submitted  a  revised  final 
application  for  adequacy  determination 
on  August  30, 1994.  Region  I  has 
reviewed  New  Hampshire's  revised 
application  and  has  tentatively 
determined  that  all  portions  of  New 
Hampshire's  MSWLF  program  meet  all 
the  requirements  necessary  to  qualify 
for  full  program  approval  and  ensures 
compliance  with  the  revised  Federal 
Criteria. 

The  public  may  submit  wTitten 
comments  on  EPA's  tentative 
determination  until  November  16,  1994. 
Copies  of  New  Hampshire's  application 
are  available  for  inspection  and  copying 
.  at  the  location  indicated  in  the 
ADDRESSES  section  of  this  notice. 

The  State  of  New  Hampshire's  Solid 
Waste  Rules  reflect  the  dynamic  nature 
of  solid  waste  management  by 
establishing  minimum  standards  to 
protect  hiunan  health  and  the 
environment  as  well  as  performance- 
based  standards.  These  requirements  are 
in  keeping  with  the  Federal  Criteria  for 
municipal  solid  waste  disposal  in  that 
they  specify  a  standard  to  be  achieved 
and  then  allow  flexibility  to  achieve  that 
standard  in  innovative  ways. 

To  ensure  full  compliance  with  the 
Federal  Criteria,  New  Hampshire  has 
revised  its  current  MSWLF  permitting 
requirements  by  development  of  the 
Guidance  Document  for  the  State 
Permitting  of  Municipal  Solid  Waste 
Landfills  Regulated  Under  Federal  Rules 
(40  CFR  Part  258)  in  New  Hampshire. 
This  guidance  document  has 
incorporated  those  requirements  from 
the  federal  criteria  not  found  in  the 
State's  existing  MSWLF  program  and 
are  applicable  to  all  existing  MSWLFs 
and  to  all  MSWLF  permit  appUcations. 
New  Hampshire  will  implement  its 
MSWLF  permit  program  through 
enforceable  permit  conditions.  These 
new  requirements  occur  in  the 
foUo'ving  areas: 

1 .  The  adoption  of  the  following 
definitions  as  required  by  the  revised 
Federal  Criteria,  40  CFR '258.2:  active 
life,  active  portion,  director,  household 
waste,  industrial  solid  waste,  owner, 
saturated  zone,  sludge,  solid  waste, 
state,  state  director,  and  waste 
management  unit  boundary. 

2.  Compliance  with  the  new  location 
restrictions  of  40  CFR  258.10,  258.11 
258.12,  258.13,  258.14,  258.15,  and 
258.16,  which  pertain  to  airport  safety, 
floodplains,  wetlands,  fault  areas. 


seismic  impact  zones,  unstable  areas 
and  closure  of  existing  MSWLF  units. 

3.  Compliance  with  the  new  operating 
criteria  of  40  CFR  288.20,  258.21, 
258.23.  258.24.  258.28,  258.29,  which 
pertain  to  excluding  the  receipt  of 
hazardous  waste,  cover  material 
requirements,  explosive  gases  control, 
air  criteria,  fiquid  restrictions,  and 
record  keeping  requirements. 

4.  Compliance  with  the  design  criteria 
of  40  CFR  258.40. 

5.  Compliance  with  the  ground-water 
monitoring  and  corrective  action 
requirements  of  40  CFR  258.53,  258.54. 
258.55,  258.56.  258.57.  and  258.58, 
which  pertain  to  groundwater  sampling 
and  analysis  requirements,  detection 
monitoring,  assessment  monitoring, 
assessment  of  corrective  measures, 
selection  of  remedy,  and 
implementation  of  the  corrective  action 
program. 

6.  Compliance  with  the  closure  and 
post-closure  criteria  of  258.60  and 
258.61. 

7.  Compliance  with  the  financial 
assurance  criteria  of  40  CFR  258.70, 
258.71,  258.72,  258.73,  and  258.74. 
which  pertain  to  applicability  and 
effective  date,  financial  assurance  for 
closure,  financial  assurance  for  post- 
closure  care,  financial  assurance  for 
corrective  action,  and  allowable 
mechanisms. 

New  Hampshire's  IDepartment  of 
Environmental  Services  requires  all 
existing  MSWLFs  to  have  either  an 
existing  permit  or  a  temporary  permit, 
both  of  which  require  compliance  with 
the  Federal  Criteria  in  40  CFR  Part  258 
pursuant  to  state  laws  and  regulations, 
found  at  New  Hampshire  Revised 
Statutes  Aimotated  Chapter  149-M:11 
and  New  Hampshire  Code  of 
Administrative  Rules  Env-Wm  308.03. 
The  State  of  New  Hampshire  is  not 
asserting  jurisdiction  over  Indian  land 
recognized  by  the  United  States 
goverrunent  for  the  purpose  of  this 
notice.  Tribes  recognized  by  the  United 
States  government  are  also  required  to 
comply  with  the  terms  and  conditions 
found  at  40  CFR  Part  258. 

The  State  of  New  Hampshire  is 
committed  to  implementing  its  MSWLF 
program  in  accordance  with  the 
principles  of  environmental  justice.  The 
Slate  has  expressed  this  commitment  in 
the  narrative  portion  of  its  application. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment  - 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  New  Hampshire's 
program.  EPA  will  make  a  final  decision 
on  approval  of  the  State  of  New 


Hampshire's  program  and  will  give 
notice  of  the  final  determination  in  the 
Federal  Register.  The  notice  shall 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  significant  comments. 

Section  4005(a)  of  RCR.\.  42  U.S.C. 
6945(a).  provides  that  citizens  may  use 
the  citizen  suit  piovisions  of  Section 
7002  of  RCRA.  42  USC  6972,  to  enforce 
the  Federal  Criteria  in  40  CFR  part  258 
independent  of  any  State/Tribal 
enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considcr«?d 
to  be  in  compliance  with  the  Federal 
Criteria.  See.  56  FR  50978.  50995 
(October  9.  1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  fi-om  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulaton- 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulator)'  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  4005  of  the  Solid  U'aste 
Disposal  Act,  as  amended.  42  U.S.C.  6946. 

Dated;  September  30, 1994. 
John  P.  DeVillars, 
Regional  Administrator. 
IFR  Doc.  94-25466  Filed  10-14-94:  8:45  am) 
BILLING  CODE  6660-60-P 


(FRL-6091-1] 

Proposed  Administrative  Cost 
Recovery  Agreement  Under  Section 
122(h)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act, 
Regarding  the  ENRX  Site  and  the 
Buffalo  Warehousing  Site.  Buffalo,  NY 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  agreement  and 
opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabilitv  Act  of 


1980,  as  amended  ("CERCLA"),  42 
use.  9622(i),  the  U.S.  Environmental 
Protection  Agency  ("EPA")  Region  11 
announces  a  proposed  settlement 
pursuant  to  section  122(h)(1)  of 
CERCLA,  42  U.S.C.  9622(li)(l),  relating 
to  the  ENRX  Site  and  the  Bu  ffalo 
Warehousing  Site  (the  "Sites")  in 
Buffalo,  Erie  County,  New  York.  The 
Sites  are  not  on  the  National  Priorities 
List  established  pursuant  to  section 
105(a)  of  CERCLA.  This  notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  and  of  the    - 
opportunity  to  comment. 

The  settlement,  memorialized  in  an 
Administrative  Cost  Recovery 
Agreement  ("Agreement"),  is  being 
entered  into  by  EPA  and  91  parties  (the 
"Respondents").  Under  the  Agreement, 
the  Respondents  shall  pay  EPA  the  sum 
of  $1,006,000.00,  plus  interest,  in 
reimbursement  of  the  past  response 
costs  incurred  by  EPA  with  resp»H;t  to 
the  Sites. 

DATES:  EPA  will  accept  written 
comments  relating  to  the  proposed 
settlement  until  November  16, 1994. 
ADDRESSES:  Comments  should  be  sent 
to:  Chief,  New  York/Caribbean 
;   Superfund  Branch,  OfGce  of  Regional 
,  Counsel,  U.S.  Environmental  Protection 
I   Agency,  26  Federal  Plaza,  room  437, 

New  York,  N.Y.  10278,  Attention:  ENRX 
'   Site  Attorney.  For  a  copy  of  the 
Agreement,  contact  the  individual  listed 
below. 

FOR  FURTHER  INFORMATVON  CONTACT:  Dan 
IDrazan,  Assistant  Regional  Counsel, 
New  York/Caribbean  Superfund  Branch, 
Office  of  Regional  Couns^,  U.S. 
Environmental  Protection  Agency,  26 
Federal  Plaza,  room  437,  New  York, 
New  York,  10278,  telephone:  (212)  264- 
5345. 

Dated:  September  30. 1994 
Jeanne  M.  Fox, 
Regional  Administrator. 
IFR  Dot.  94-25627  Filed  10-14-94:  8:45  ami 
BHUNO  COOE  6S«&-«0-M 

[FRL-5091-3] 

Proposed  Administrative  DeMinimIs 
Settlement  Under  Section  122(g)(4)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  Regarding  the  Frontier  Chemical 
Superfund  Site,  Niagara  Falls,  NY 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 


SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 


E  ivironmental  Response. 
C  3mpensation,  and  Liability  Act  of 
1680,  as  amended  ("CERCLA"),  42 
L  S.C.  9622(i).  the  U.S.  Environmental 
P  ■otection  Agency  ("EPA"),  Region  II, 
aimounces  a  proposed  administrative  de 
itUnimus  settlement  pursuant  to  section 
U2(g)(4)  of  CERCLA,  42  U.S.C. 
9622(g)(4),  relating  to  the  Frontier 
C  lemical  Superfund  Site  ("Site").  The 
S  te  is  located  in  Niagara  Falls,  New 
Y  jrk  and  is  not  on  the  National 
P  iorities  List  established  under  section 
1  15(a)  of  CERCLA.  This  notice  is  being 
p  iblished  to  inform  the  public  of  the 
p  oposed  settlement  and  of  the 
o  )portunity  to  comment. 

The  settlement,  memorialized  in  an 
A  iministrative  Order  on  Consent 
(■  Order")  is  being  entered  into  by  EPA 
a  id  approximately  230  de  minimis 
p  irties  (the  "Respondents").  Under  the 
C  rder,  the  Respondents  are  each 
n  quired  to  pay  EPA  their  respective 
v  ilumetric  percentage  (as  identified  on 
a  Volumetric  Ranking  prepared  by  EPA) 
o  :  (1)  The  projected  cost  of  a  removal 
ai  tion  addressing  tank  wastes  at  the 
S  te;  (2)  the  response  costs  which  have 
b  !en  incurred  by  EPA  with  respect  to 
U  e  Site  through  Jime  1, 1994  and  which 
ai  e  are  not  already  being  reimbursed 
u  ider  a  1993  settlement;  and  (3)  EPA's 
p  ojected  costs  of  overseeing  the 
c  eanup  of  the  tank  wastes.  The 
c(  imbined  payment  amounts  of  the  230 
R  jspondents  under  the  Order  total 
a  (proximately  $984,000. 

0  (TES:  EPA  will  accept  written 
c(  imments  relating  to  the  proposed 
»  ttlement  until  November  16, 1994. 

A  {DRESSES:  Comments  should  be  sent 
t( :  Chief,  New  York/Caribbean 
S  iperfund  Branch,  Office  of  Regional 
C  }unsel.  U.S.  Environmental  Protection 
A  jency,  26  Federal  Plaza,  room  437. 
^  jw  York,  N.Y.  10278.  Attention: 
F  ontier  Chemical  Site  Attorney.  For  a 
o  ipy  of  the  Agreement,  co-itact  the 
ii  dividual  listed  below. 

Fi  >R  FURTHER  INFORMATION  CONTACT: 

E  ena  T.  KJssel,  Assistant  Regional 
C  aunsel.  New  York/Caribbean 
S  jprefund  Branch,  Office  of  Regional 
Cjunsel,  U.S.  Environmental  Protection 
A  gency,  26  Federal  Plaza,  room  437, 
^  Bw  York.  New  York,  10278, 
;lephone:  (212)  264-1877. 

Dated:  September  30. 1994. 
|(  uiiieM.Fox. 
F  >gional  Administrator. 
(1  R  Doc.  94-25629  Filed  10-14-94;  8:45  am) 
m  -UNO  COOE  <S60-S0-M 


[FRL-6091-2] 

Proposed  Administrathra  Settlement; 
South  Jordan  Evaporation  Ponds, 
Kennecott  South  Site,  Salt  Lake 
County,  UT 

AGENCY:  Environmental  Protection 
Agency  (US  EPA). 

ACTION:  Proposed  administrative 
settlement. 

SUMMARY:  in  accordance  with  the 
requirements  of  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed 
administrative  settlement  imder  section 
122(h)  concerning  the  South  )ordan 
Evaporation  Ponds  operable  unit  of  the 
Kennecott  South  Site  in  Salt  Lake 
County,  Utah.  The  proposed 
administrative  settlement  requires 
Kermecott  Utah  Copper  Corp.,  a 
potentially  responsible  party  at  the  site, 
lo  pay  all  response  costs  incurred  by  the 
US  EPA  in  overseeing  the  cleanup  of  the 
South  Jordan  Evaporation  Ponds  from 
the  date  the  site  specific  identification 
number  was  first  assigned  to  the  site 
through  close-out  of  ttie  Order. 
DATES:  Comments  must  be  submitted  by 
November  16, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Maureen  O'Reilly, 
(8HWM-ER),  U.S.  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2405,  and  should  refer  to  the 
South  Jordan  Evaporation  Ponds,  Salt 
Lake  County,  Utah. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  S.  Kellen.  Office  of  Regional 
Counsel,  at  (303)  392-6201. 

Jack  W.  McGraw. 

Acting  Regional  Administrator, 
Environmfntai  Protection  AgeiKy,  Begion 
Vlll. 

IFR  Doc.  94-25628  Piled  10-14-94;  8:45  ami 
BILLING  CODE  6SaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  OffM-«> 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L.  96-511.  For  fiuther  information 
contact  Shoko  B.Hair,  Federal 
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Communications  Commission,  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0600 

Title:  Implementation  of  Section  309(j) 
of  the  Communications  Act, 
Competitive  Bidding,  Second  Report 
and  Order  and  Second  Memorandum 
Opinion  and  Order — PP  Docket  No. 
93-253. 

Form  Nos.:  FCC  Forms  175. 175-S 

Expiration  Date:  05/31/97 

Estimated  Annual  Burden:  100,925  total 
hours;  .25-20  hours  per  response; 
13.400  respondents. 

Description:  In  the  Second 
Memorandum  Opinion  and  Order  in 
FP  Docket  No.  93-253,  the 
Commission  modified  and 
supplemented  several  of  its  generic 
rules  governing  the  auctioning  of  all 
licenses  subject  to  competitive 
bidding.  For  example,  the 
Commission  vdll  permit  applicants  to 
participate  in  auctions  where  the 
applicant  certifies  that  a  request  for  a 
waiver  or  declaratory  ruling 
concerning  the  requirements  of 
Section  310  is  pending.  The 
Commission  modified  its  collusion 
rules  to  permit  bidders  who  have  not 
filed  Form  175  applications  for  any  of 
the  same  licenses  to  engage  in 
discussions  and  enter  into  bidding 
consortia  or  joint  bidding 
arrangements  during  the  course  of  the 
auction.  The  Commission  established 
detailed  standard  affiliation  rules  for 
determining  all  size-based  eligibility 
requirements.  The  affiliation 
requirements  are  intended  to  prevent 
entities  that  do  not  meet  the  size 
standards  from  receiving  benefits 
targeted  to  smaller  entities.  To  ensure 
that  only  legitimate  designated 
entities  are  the  beneficiaries  of  special 
provisions,  the  Commission  imposed 
stricter  eligibility  requirements  on 
these  entities.  The  Commission 
requires  that  designated  entities  to 
substantiate  their  eligibility  by 
describing  how  they  satisfy  the 
requirements  for  eligibility. 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  94-25541  Filed  10-14-94;  8:45  ami 

8ILUNG  COOE  Cn  2-01-F 


[DA  94-1093] 

Cuban  Democracy  Act 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  The  Commission  has 
authorized  IDB  WorldCom  Services,  Inc. 
to  provide  direct  packet  switched  data 
service  between  the  United  States  and 
Cuba  in  accordance  with  the  provisions 
of  the  Cuban  Democracy  Act.  This 
authorization  v^"ill  allow  IDB  to  help 
meet  the  large  demand  for  direct 
telecommunications  services  between 
the  United  States  and  Cuba.  Under  the 
guidelines  established  by  the 
Department  of  State,  IDB  is  required  to 
submit  reports  indicating  the  numbers 
of  circuits  activated  by  facility,  on  or 
before  June  30  and  December  31  of  each 
year,  and  on  the  one-year  anniversary  of 
this  notification  in  the  Federal  Register. 
EFFECTIVE  DATE:  October  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerry  E.  Murray,  Attorney,  Common 
Carrier  Bureau,  (202)  418-1494. 

SUPPLEMENTARY  INFORMATION: 

In  the  Matter  of:  IDB  WORLDCOM 
SERVICES,  INC.— Application  for  authority 
to  lease  and  operate  facilities  for  the 
provision  of  direct  packet  switched  data 
service  between  the  United  States  and  Cuba. 

[File  No.  l-T-C-94-4401 
Order  and  Authorization 

Adopted:  September  29. 1994. 

By  the  Chief,  International  Facilities 
Division:  1.  The  Commission  has  under 
consideration  the  above-captioned 
application  filed  by  IDB  WorldCom 
Service,  Inc.  ("IDB")  requesting 
authority  pursuant  to  Section  214  of  the 
Communications  Act  of  1934,  as 
amended,  to  establish  channels  of 
communication  between  the  United 
States  and  Cuba  for  the  provision  of 
direct  packet  switched  data  service.  The 
application  was  placed  on  the 
Commission's  public  notice  and  no 
comments  were  received. 

2.  IDB  proposes  to  provide 
intemationai  packet  switched  data 
service  between  the  United  States  and 
Cuba  via  the  INTELSAT  satellite  located 
at  325°  E.L.;  using  appropriately 
licensed  existing  earth  station  facilities. 
Specifically.  IDB  requests  authority  to 
lease  from  Comsat  and  operate  one  4 
kHz  analog  SCPC  circuit  between  an 
authorized  earth  station  located  in  the 
United  States  and  the  theoretical 
midpoint  of  the  INTELSAT  AOR 
satellite  connecting  with  matching 
facilities  provided  by  INTERTEL  S.A. 
("INTERTEL")  of  Cuba.  IDB  proposes  to 
acquire  and  operate  facilities  to  connect 
its  operating  center  in  New  York.  New 
York,  to  the  U.S.  earth  station.  IDB 
states  that  it  has  already  entered  into  an 
operating  agreement  with  INTERTEL  for 
the  establishment  of  direct  packet  data 
service  between  the  United  States  and 


Cuba.  Under  the  terms  of  its  agreement, 
INTERTEL  and  IDB  have  agreed  to  a  50/ 
50  split  of  a  $5.50  per  kilosegment  and 
S5.50  per  hour  accounting  rate  for 
packet  data  traffic.  IDB  states  this  rale  is 
consistent  with  U.S.  policy  guidelines.^ 
IDB  states  that  it  will  initiate  service 
v^ithin  one  year. 

3.  IDB  states  that  the  public  interest 
would  be  served  by  a  grant  of  its 
application  because  it  will  result  in  an 
expanded  choice  of  carriers  offering 
telecommunications  service  between  the 
United  States  and  Cuba.  IDB  states  such 
competition  will  spur  innovation  and 
efficiency,  lead  to  lower-priced,  higher- 
quality  service,  and  stimulate  customer 
demand  and  usage.  Further,  IDB  states 
that  the  grant  of  its  application  will 
result  in  the  expansion  of  direct 
telecommunications  service  between  the 
United  States  and  Cuba. 

4.  In  a  letter  dated  July  22. 1993,  the 
U.S.  Department  of  State  informed  the 
Commission  of  the  Executive  Branch's 
general  policy  guidelines  for 
implementation  of  the 
telecommunications  provisions  of  the 
Cuban  Democracy  Act,  which  provides 
that  "telecommunication  services 
between  the  United  States  and  Cuba 
shall  be  permitted. "^  Among  the  policy 
guidelines  are  the  following 
requirements:  (1)  the  proposals  must 
have  the  potential  to  be  operational 
within  a  year;  (2)  settlements  must  not 
be  more  favorable  to  Cuba  than  the 
current  50/50  split  of  the  $1.20  per 
minute  accounting  rate;  (3)  proposals 
must  be  limited  to  equipment  and 
services  necessary  to  deliver  a  signal  to 
Cuba;  (4)  proposals  must  utilize  modes 
of  communications  already  in  place 
between  the  U.S.  and  Cuba;  and  (5) 
carriers  shall  report  the  number  of 
circuits  activated  by  facility  on  J'lne  30 
and  December  31  of  each  year  and  on 
the  one-year  anniversary  of  the 


'  In  Sprint  Communications.  LP.,  I-T-C-94-2.18. 
D.\94-636.  9  FCC  Red  2827  (1994).  it  was  noted 
ihat  packet  data  traffic  is  measured  based  on  a  uril 
knownas  a  "kilosegment."  On  a  typical  dial  packet 
data  transmission,  two  kilosegments  are  transferred 
per  hour.  Likewise,  on  a  lypicai  dedicated  packet 
data  transmission,  four  kilosegments  are  transferred 
per  hour.  Therefore,  for  a  tj'pical  dial  packet  data 
transmission,  the  total  accounting  rate  would  be 
approximately  S16.50  per  hour  (27.5c  per  minute), 
including  S5. 50  for  the  hour  of  time  and  SI  1.00  for 
the  two  kilosegments  of  transmitted  packet  data. 
For  a  typical  dedicated  packet  data  transmission, 
the  total  accounting  rate  would  be  approximately 
S27.50  per  hour  (46c  per  minute),  including  S5.50 
for  the  hour  of  time  and  S22.00  for  the  four 
kilosegments  of  transmitted  packet  data. 

2  Letter  dated  luly  22. 1993,  from  Richard  C 
Beaird.  Acting  U.S.  Coordinator  and  Director, 
Bureau  of  International  Communications  and 
Information  Policy,  U.S.  Department  of  State  to 
Acting  FCC  Chairman  James  H.  Quello. 
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notification  by  the  FCC  in  the  Federal 
Register. 

5.  The  Commission  recently  granted 
the  application  of  Sprint 
Communications  Company,  L.P.  to 
provide  packet  data  services  between 
the  United  States  and  Cuba  pursuant  to 
the  same  accounting  rate  as  proposed  by 
IDB>In  particular,  the  Commission 
found  that  Sprint's  application  was 
consistent  with  the  Executive  Branch's 
general  guidelines  set  forth  in  the 
Department  of  State's  letter  dated  July 
22, 1993. 

6.  Upon  consideration  of  IDE's 
application,  we  find  that  a  grant  of  its 
application  will  serve  the  public  interest 
subject  to  the  conditions  set  forth  below. 
IDE's  application  is  consistent  with  the 
Executive  Branch's  general  guidelines 
sol  forth  in  the  Department  of  State's 
letter.  IDE  states  that  it  will  initiate 
ser\-ice  within  one  year,  and  expects  to 
initiate  service  shortly  after  all  requisite 
regulatory  approvals  have  been 
obtained.  IDE's  proposed  use  of 
INTELSAT  facilities  and  appropriately 
licensed  existing  earth  station  facilities 
satisfies  the  requirements  that  facilities 
already  be  in  existence  and  be  limited 

to  equipment  and  services  necessary  to 
dehver  a  signal  to  Cuba. 

7.  With  respect  to  IDE's  proposed  50/ 
50  split  of  a  $5.50  per  kilosegment  and 
$5.50  per  hour  accounting  rate  for 
packet  data  traffic  between  the  United 
States  and  Cuba,  the  Department  of 
State  indicated  in  a  follow-up  letter 
dated  May  23, 1994  that  it  has  no 
objection  to  our  approval  so  long  as  the 
proposed  rate  does  not  exceed  the  50/ 
50  spht  of  the  $1.20  accounting  rate 
required  under  the  guidelines.''  We  find 
that  the  proposed  accounting  rate  is 
within  the  Department  of  State's 
guidelines  because  both  the 
approximately  27.5c  per  minute 
accounting  rate  for  a  typical  dial  packet 
data  transmission,  and  the 
approximately  46c  per  minute 
accounting  rate  for  a  typical  dedit  ated 
packet  data  transmission  '  is  well  below 
the  $1.20  per  minute  accounting  rate 
approved  for  voice  services. 

8.  Accordingly,  It  is  Ordered  that 
application  File  No.  I-T-C-94-440  Is 
Granted  and  IDE  WorldCom  Services, 
Ir.r.  is  authorized  to: 

a.  lease  from  Comsat  and  operate  one 
4  kHz  analog  SCPS  circuit  between  an 
appropriately  licensed  existing 


*See  Sprint  Communicationti  Cornjxmw  IP,  » 
Ft.C  fed  2827  (1994). 

«  Letler  dated  May  23.  1944.  from  Richard  ('. 
Bcai;d.  Acting  U.S.  Coordinator  and  Director, 
Bureau  of  Intornalional  Communications  and 
Information  Policy.  U.S.  Department  of  .Sluie  to 
Acting  FCC  Chairman  lames  H.  Quello. 
.    '  Sft'  supra  note  1. 


international  earth  station  located  in  the 
liiited  States  and  the  INTELSAT  AOR 
satellite  located  at  325"  E.L.  connecting 
wjth  matching  facilities  furnished  by 
IDE's  correspondent  in  Cuba,  INTERTEL 
sIa.  (the  international  division  of 
E  4TELCUEA); 

b.  acquire  and  operate  necessary  earth 
Si  gment  facilities  located  in  the  United 
Si  ates; 

c.  acquire  and  operate  necessary 
c(  rmecting  facilities  between  its 

0  erating  center  in  Ne.w  York  and  a  U.S. 
e<  rth  station;  and 

d.  use  the  above  facilities  for  the 

pi  ovision  of  direct  packet  switched  data 
se  rvice  between  the  United  States  and 
Ci  iba  subject  to  the  conditions  set  forth 
h(  rein. 

9.  It  is  further  ordered  That  the  service 
at  thorized  herein  must  be  implemented 
w  thin  one  year  from  the  date  of  release 

01  this  order. 

10.  It  is  further  ordered  That  IDE  and 
I^  TERTEL  shall  split  50/50  the  $5.50 
p<  r  hour  and  $5.50  per  kilosegment 

ac  counting  rate  for  this  service. 

U.It  is  further  ordered  That  the 
applicant  shall  submit  reports  on  or 
before  June  30,  and  December  31  of  each 
year,  and  on  the  one-year  aimiversary  of 
the  notification  of  the  grant  of  this 
adplication  in  the  Federal  Register 
inpicating  the  numbers  of  circuits 
ac  ivated  by  facility. 

12.  It  is  further  ordered  That  this 
ai  thorization  is  subject  to  the 

aj  plicant's  obtaining  all  necessary 
li<  enses  and  authorizations  from  the 
D(  partments  of  Treasury  and 
C<  mmerce. 

1 3.  It  is  further  ordered  That  this 

oi  ler  is  subject  to  revocation  without  a 
.he  aring  in  the  event  the  Department  of 
St  ite  or  the  Federal  Communications 
C(  mmission  determines  that  the 
cc  ritinuation  of  communications 
b«  tween  the  United  States  and  Cuba  is 
nc  longer  in  the  national  interest. 

1 4.  /t  is  further  ordered  That, 
pt  rsuant  to  Section  203  of  the 

C(  mmunications  Act,  47  U.S.C.  203, 
ar  ci  Fart  61  of  the  Commission's  Rules, 
4y  CFR  Part  61.  IDE  shall  file  and  have 
in  effect  a  tariff  for  the  service 
an  thorized  in  this  order  before  offering 
se  -vices  to  the  public. 

15.  It  is  further  ordered  That  IDE  shall 
fi  ;  copies  of  any  operating  agreements 
er  tered  into  by  itself  or  its  parent/ 

af  iliates  with  its  correspondents  within 
3C  days  of  their  execution,  and  shall 
ot  lerwise  comply  with  the  filing 
re  |uirements  contained  in  Section  43.51 
«)f  the  Commission's  Rules,  47  CFR 
4:  51. 

16.  It  is  further  ordered  That  IDE  shall 
fi  » annual  reports  of  overseas 

te  Bcommunications  traffic  required  by 


Section  43.61  of  the  Commission's 
Rules,  47  CFR  43.61. 

1 7.  It  is  further  ordered  That  IDE  shall 
file  a  Section  214  application  for  any 
additional  circuits  it  proposes  to 
establish  between  the  United  States  and 
Cuba. 

18.  Acceptance  of  this  authorization 
shall  be  deemed  acceptance  of  the 
conditions  set  forth  herein. 

19.  This  authorization  is  issued 
pursuant  to  Section  0.291  of  the 
Commission's  Rules  and  is  effective 
upon  release.  Petitions  for 
reconsideration  under  Section  1.106  or 
applications  for  review  under  Section 
1.115  of  the  Commission's  Rules  may  be 
filed  within  30  days  of  public  notice  of 
this  order  (see  Section  1.4(b)(2)). 

Federal  Communications  Commission 

George  S.  Li, 

Chief,  International  Facilities  Division, 

Common  Carrier  Bureau. 

[PR  Doc.  94-25543  Filed  10-14-94;  8:45  ur.il 
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[Gen  docket  No.  88-476;  DA  94-1057] 

Private  Land  Mobile  Radio  Services; 
New  York  Metropolitan  Area  Public 
Safety  Plan  Amendment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Deputy  Chief,  Und 
Mobile  and  Microwave  Division  and  th«' 
Acting  Chief,  Spectrum  Engineering 
Division  released  this  Order  amending 
the  Public  Safety  Radio  Plan  for  the 
New  York  Metropolitan  Area  (Region  8). 
As  a  result  of  accepting  the  amendment 
for  the  Plan  for  Region  8,  the  interests 
of  the  eligible  entities  within  the  region 
will  be  furthered. 
EFFECTIVE  DATE:  October  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford.  Private  Radio  Bureau, 
Policy  and  Planning  Branch.  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  September  26,  1994. 
Released:  October  4, 1994. 
By  the  Acting  Chief,  Land  Mobilo  ami 
Microwave  Division  and  the  Acting 
Chief.  Spectrum  Engineering  Division: 

1.  The  Private  Raaio  Bureau  and  the 
Office  of  Engineering  and  Technology, 
acting  under  delegated  authority, 
accepted  the  New  York  Metropolitan 
Area  (Region  8)  Public  Safety  Plan 
(Plan)  on  May  12, 1989,  4  FCC  Red  4457 
(1989). 

2.  By  letter  dated  May  27,  1994.  the 
Region  proposed  to  amend  its  Plan.  The 
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proposed  amendment  would  revise  the 
current  channel  allotments.  The 
Commission  placed  the  letter  on  Public 
Notice  for  comments  due  on  August  4, 
1994,  9  FCC  Red  3284  (1994),  and 
received  no  comments. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  8  Plan  and. 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  of  the  eligible  entities  within 
the  Region. 

4.  Accordingly,  It  Is  Ordered.  That  the 
Public  Safety  Radio  Plan  for  the  New 
York  Metropolitan  Area  (Region  8)  Is 
Amended,  as  set  forth  in  the  Region's 
letter  of  May  27, 1994.  This  Amendment 
is  effective  immediately. 

Federal  Communications  Commission. 
Rosalind  K.  Allen, 

Acting  Chief.  Land  Mobile  and  Microwave 
Division.  .'';■_ 

(FR  Doc.  94-25593  Filed  10-14-94:  8.45  am] 
BILLING  CODE  e712-01-F 


FEDERAL  RESERVE  SYSTEM 

FBOP  Corporation,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  11. 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 


1.  FBOP  Corporation,  Oak  Park, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  National  Bank, 
Teague,  Texas. 

2.  Ogden  Bancshares.  Inc.,  Ogden. 
Iowa;  to  i)ecome  a  l>ank  holding 
company  by  acquiring  54  percent  of  the 
voting  shares  of  Qty  State  Bank.  Ogden. 
Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  11. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-25598  Filed  10-14-94:  8:45  am] 
BILUNG  CODE  6210-01-F 


Mediapolls  Bancorporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  11.  1994. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Mediapolis  Bancorporation, 
Mediapolis.  Iowa;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of 
Mediapolis  Savings  Bank,  Mediapolis. 
Iowa. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 


1.  CNB  Bancshares,  Inc.,  EvansvilJe. 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  Harrisburg  Bancsharps. 
Inc..  Harrisburg.  Illinois,  and  thereby 
indirectly  acquire  The  Harrisburg 
National  Bank.  Harrisburg.  Illinois. 

2.  HBI  Acquisition  Company, 
Evansville.  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Harrisburg  Bancshares.  Inc.,  Harrisburg, 
Illinois,  and  thereby  indirectly  acquire 
The  Harrisburg  National  Rank, 
Harrisburg,  Illinois. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D-  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

/.  Blumberg  Bank,  LP.,  Seguin,  Texas; 
to  become  a  bank  holding  company  by 
acquiring  48  percent  of  the  voting  shares 
of  Seguin  State  Bank  &  Trust  Company. 
Seguin.  Texas. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  October  11. 1994. 
•Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board 
IFR  Doc.  94-25599  Filed  10-14-94:  8:45  ami 
BILLING  CODE  621(M)1-f 


Bill  Pittman,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 

Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817())(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  11, 1994. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Bill  and  Ginger  Pittman,  Spearman. 
Texas,  jointly  to  acquire  0.10  percent, 
for  a  total  of  10.05  percent,  of  the  voting 
shares  of  Spearman  Bancshares,  Inc.. 
Spearman.  Texas,  and  thereby  indirectly 
acquire  First  National  Bank.  Spearman. 
Texas. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  October  11, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-25600  Filed  10-14-94;  8:45  ami 

BILLING  COOE  S21(M)1-F 

Southern  National  Corporation; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company- 

The  company  listed  in  this  notice  has 
apphed  under  §  225.14  of  the  Board's 
Regulation  Y  (T2  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §'225.2f(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  "that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  sf>ecifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
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lovernors  not  later  than  November  1 1 , 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
/ice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  Southern  National  Corporation, 
.urnberton.  North  Carolina;  to  merge 
fc'itli  BB&T  Financial  Corporation, 
A^ilson,  North  Carolina  and  thereby 
ndirectly  acquire  Branch  Banking  and 
Trust  Company,  Wilson,  North  Carolina; 
Jranch  Banking  and  Trust  Company  of 
>oulh  Carolina,  Greenvillij,  South 
larolina;  The  Lexington  State  Bank, 
exington,  South  Carolina;  and  The 
Community  Bank  of  South  Carolina, 
/amville.  South  Carolina.  In  connection 
vilh  this  application  BB&T  Financial 
Torporation,  Wilson,  North  Carolina 
vill  acquire  an  option  for  19.9  percent 
»f  the  voting  shares  of  Southern 
National  Corporation,  Lumberton,  North 
Carolina,  and  Southern  National 
Corporation  will  acquire  and  option  for 
9.9  percent  of  BB&T  Financial 
Corporation,  Wilson,  North  Carolina. 
In  connection  with  this  application, 
Vpplicant  also  has  applied  to  acquire 
Southeast  Switch.  Inc.  (Company), 
4aitland,  Florida,  and  thereby  engage  in 
)roviding  data  processing  and 
ransmission  services  to  federally 
nsured  depository  institutions  who 
larticipate  in  Company's  neutral  shares 
lectronic  funds  transfer  (EFT)  network 
nd  providing  related  services, 
ncluding  the  administration  and 
iromotion  of  the  network;  providing 
ata  processing  transmission  and 
elated  services  to  other  EFT  networks; 
J  nd  providing  bank  management 
(  onsulting  advice  to  depository 
nstitutions,  pursuant  to  §  225.25(b)(7) 
i  nd  (11)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal-Reserve 
;  ystem.  October  11,  1994. 

ennifer  J.  Johnson, 

)epaty  Secretary  of  the  Board. 
FR  Doc.  94-25601  Filed  10-14-94;  8:45  am| 
I  ILLINC  COOE  6210-01-F 


>EPARTMENT  OF  HEALTH  AND 
lUMAN  SERVICES 

'ood  and  Drug  Administration 
Socket  No.  940-0338] 

list-brocades  NV;  Filing  of  Color 
^ddjtive  Petition 

GENCY:  Food  and  Drug  Administration, 
IHS. 

CTION:  Notice. 


UMMARY:  The  Food  and  Drug 
.  administration  (FDA)  is  announcing 


that  Gist-brocades  NV  has  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  the 
inactivated  and  dried  yeast  Phaffia 
rhodozyma  to  provide  a  pigment  source 
for  salmonids. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  November  16, 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  D.  Peiperl,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-418-3077. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l))), 
^notice  is  given  that  a  color  additive 
petition  (CAP  4C0243)  has  been  filed  bv 
Gist-brocades  NV,  Wateringseweg,  261  i 
XT  Delft,  The  Netherlands.  The  petition 
proposes  that  part  73  (21  CFR  part  73) 
of  the  color  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
the  inactivated  and  dried  yeast  Phaffia 
Thodozyuia  to  provide  a  pigment  source 
for  salmonids. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
pubHc  review  and  comment.  Interested 
persons  may,  on  or  before  November  16. 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  conmients  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 


evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  Ck:tober  4, 1994. 
Alan  M.  Rulis, 

Acting  Director,  OfficeofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  94-25637  Filed  10-14-94;  8:45  am) 
BILLING  CODE  4160-01-F 

Food  and  Drug  Administration 
[Docket  No.  94G-0313] 

Hercules  Food  and  Functional 
Products  Co.;  Filing  of  Petition  to 
Change  Process  Description  and  Food 
Grade  Specifications  for  Pectin 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Hercules  Food  and  Functional 
Products  Co.  has  filed  a  petition 
(GRASP  4G0411)  proposing  to  chemge 
the  current  process  description  and  food 
grade  specifications  for  pectins. 
DATES:  Written  comments  by  December 
16. 1994. 

ADDRESSES:  Submit  written  comm.ents 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blondell  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3106. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5)))  and 
the  regulations  for  affirmation  of  GRAS 
status  in  §  170.35  (21  CFR  170.35), 
notice  is  given  that  Hercules  Food  and 
Functional  Products  Co..  1313  North 
Market  St..  Wilmington,  DE  19899- 
8740.  has  filed  a  petition  (GRASP 
4G0411}  proposing  to  amend  the  current 
process  description  and  food  grade 
specifications  for  pectin  imder  21  CFR 
184.1588(a)  and  (b).  The  present 
regulation  incorporates  by  reference. 
Food  Chemicals  Codex,  3d  Ed.,  1981,  p. 
215.  The  petition  requests  a  revision  of 
the  description  of  pectins  to  harmonize 
it  with  the  current  Codex  Alimentarius 
and  a  Council  Directive  of  the  European 
Union.  The  petition  also  requests  a 
revision  of  specifications  consistent 
with  the  Food  Chemicals  Codex,  3d 
Supp.  to  the  3d  Ed.  A  similar  proposal 


has  been  submitted  to  the  Food 
Chemicals  Codex  for  consideration.  The 
description  and  the  specification  would 
affirm  the  GRAS  status  of  three 
additional  t5?pes  of  pectin,  namely, 
amidated  high-methoxyl  pectins;  very 
low  methoxyl  pectins;  and  calcium  salt 
of  pectins.  The  petition  has  been  placed 
on  display  at  the  Dockets  Management 
Branch  (address  above)  and  it  may  be 
seen  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Any  petition  that  meets  the 
requirements  outlined  in  §§  170.30  (21 
CFR  170.30)  and  170.35  is  filed  by  the 
agency.  There  is  no  prefiling  review  of 
the  adequacy  of  data  to  suf)port  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  suitability  for  GRAS  affirmation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
December  16, 1994,  review  the  petition 
and/or  file  comments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comment  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  proposed 
description  and  specification  should  be 
adopted  for  food  grade  pectin.  In 
addition,  consistent  vfiih  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)),  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  envirorunental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  October  4. 1994. 
Alan  M.  Rulis, 

Acting  Director.  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  94-25635  Filed  10-14-94;  8:45  am) 

BILUNG  CODE  4160-01-r 


[Docket  No.  94N-0287] 

Glaxo,  Inc^  etal.;  Wltftdrawal  of 
Approval  of  13  Abbreviated  Antibiotic 
Applications  and  2  Abbreviated  New 
Drug  Applications;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  August  4. 1994  (59  F^ 
39773).  The  document  withdrew 
approval  of  13  abbreviated  antibiotic 
applications  (AADA's)  and  2 
abbreviated  new  drug  applications 
(ANDA's).  The  docimient  was  published 
with  a  typographical  error.  This 
document  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell.  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
94-18971  appearing  on  page  39773  in 
the  Federal  Register  of  Thursdav, 
August  4,  1994,  the  following  correction 
is  made: 

On  page  39773.  in  the  first  column  of 
the  table,  the  application  no.  "AADA 
629-053"  is  corrected  to  read  "AADA 
62-053". 

Dated:  October  5. 1994. 
Janet  Woodcock. 

Director.  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  94-25636  Filed  10-14-94;  8:45  am) 

BILLING  COOE  416(MI1-F 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting  of  the  Advisory  Panel  on 
Alzheimer's  Disease 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  Advisory- 
Panel  on  Alzheimer's  Disease  meeting  to 
be  held  at  the  National  Institutes  of 
Health,  Building  31,  Conference  Kooms 
7  and  8,  Bethesda.  Maryland,  from  9 
a.m.  to  5  p.m.  on  December  13 
(Conference  Room  7)  and  again  on 
December  14  (Conference  Room  8)  from 
9  a.m.  to  1  p.m. 

The  meeting  will  be  open  to  the 
public  for  discussion  of  draft  material 
for  the  Panel's  annual  report  and  other 
business  before  the  Panel.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Ms.  June  McCann.  Committee 
Management  Officer  for  the  National 
Institute  on  Aging.  National  Institutes  of 
Health,  Gateway  Building,  7201 


Wisconsin  Avenue,  Suite  2C218, 
Bethesda,  Maryland  20892  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322. 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-666,  Aging  Research. 
National  Institutes  of  Health) 

Dated:  October  7, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  MH. 
(FR  Doc.  94-25535  Filed  10-14-94;  8;45  am] 
WLUNG  CODE  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting  of  the  Deafness  and 
Other  Communication  Disorders 
Programs  Advisory  Committee 

Pursuant  to  Public  Law  92-463; 
notice  is  hereby  given  of  the  meeting  of 
the  Deahiess  and  Other  Communication 
Disorders  Programs  Advisory 
Committee  on  October  28. 1994.  The 
meeting  will  take  place  from  8:30  to 
5:00  p.m.  in  Conference  Room  6. 
Building  31C.  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

The  meeting,  which  will  be  open  to 
the  public,  is  being  held  for  discussion 
of  the  Extramural  Research  programs 
and  a  report  from  the  Director.  NIDCD. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Further  information  concerning  the 
Committee  meeting  may  be  obtained 
from  Dr.  Ralph  F.  Naunton,  Executive 
Secretary,  DCD  Programs  Advisory 
Committee.  National  Institute  on 
Deafness  and  Other  Communication 
Disorders.  Executive  Plaza  South.  Room 
400C.  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  301-496- 
1804.  A  summary  of  the  meeting  and  a 
roster  of  the  members  may  also  be 
obtained  from  his  office.  For  individuals 
who  plan  to  attend  and  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  please  contact  Dr. 
Naunton  two  weeks  prior  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 


Federal  Register  /  Vol.  59,  No.  199  /  Monday.  October  17.  1994  /  Notices 


52309 


Dated:  October  7. 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  94-25536  Filed  10-14-94;  8:45  am) 

BILLING  CODE  4140-01-M 


^lational  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
National  Diabetes  Advisory  Board, 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases,  October 
17. 18. 1994,  Bethesda  Marriott,  5151 
Pooks  Hill  Road,  Bethesda,  Maryland, 
which  was  published  in  the  Federal 
Register  on  September  1. 1994  (59  FR 
45296). 

The  meeting  was  canceled  due  to  the 
Dxpiration  of  the  Charter. 

Dated:  October  7, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
FR  Doc.  94-25534  Filed  10-14-94:  8:45  am) 
SILLING  CODE  4140-01-M 


'National  Heart,  Lung,  and  Blood 
nstitute;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
jublic  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
leed  special  assistance,  such  as  sign 
anguage  interpretation  or  other 
■easonable  accommodations,  should 
nform  the  Contact  Person  listed  below 
n  advance  of  the  meeting. 

Name  of  Panel:  NHLBl  SEP  on  Blood  . 
Diseases. 

Dates  of  Meeting:  November  3-4, 1994. 

Time  of  Meeting:  9:00  a.m. 

Place  of  Meeting:  National  Institutes  of 
rlealth.  Building  31C,  Conference  Room  6, 
Bethesda,  Maryland. 

Agenda:  Tq  discuss  the  status  of  the  Blood 
Diseases  and  Resources  needs  and  to  approve 
concept  for  program  development. 

Contact  Person:  Dr.  Fann  Harding,  7550 
Wisconsin  Avenue,  Room  5A08,  Bethesda, 
Maryland  20892.  (301)  496-1817. 

Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
flesearch;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
health.) 

Dated:  October  7, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

FR  Doc.  94-25533  Filed  10-14-94;  8:45  am) 

IILLING  CODE  4140-01-M 


Social  Security  Administration 

Privacy  Act  of  1974;  Report  of  Nevw 
Routine  Use 

AGENCY:  Social  Security  Administration 
(SSA).  Department  of  Health  and 
Human  Services  (HHS). 

ACTION:  Addition  of  a  new  routine  use 
to  seven  systems  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4)  and 
(11)),  we  are  issuing  public  notice  of  our 
intent  to  establish  a  new  routine  use 
applicable  to  seven  of  SSA's  systems  of 
records.  The  proposed  routine  use 
would  provide  for  disclosure  from  the 
systems  of  records  to  law  enforcement 
agencies  and  private  security 
contractors  when  information  is  needed 
to  respond  to,  investigate,  or  prevent 
activities  that  jeopardize  the  security 
and  safety  of  SSA  customers,  employees 
or  workplaces  or  that  otherwise  disrupt 
the  operation  of  SSA  facilities. 
Information  would  also  be  disclosed  to 
assist  in  the  prosecution  of  persons 
charged  with  violating  Federal  or  local 
law  in  connection  with  such  activities. 

We  invite  public  comment  on  this 
publication. 

DATES:  We  filed  a  report  of  a  new 
routine  use  with  the  Chairman, 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  and  the 
Chairman.  Committee  on  Governmental 
Affairs  of  the  Senate,  and  the 
Administrator,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  on  September 
20, 1994.  The  routine  use  will  become 
effective,  as  proposed,  without  further 
notice  October  31, 1994,  unless  we 
receive  comments  on  or  before  that  date 
that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  Room  3-D-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
.  All  comments  received  will  be  available 
for  public  inspection  at  that  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  Garreis,  Social  Insurance 
Specialist,  Standards  and  Compliance 
Branch,  Division  of  Technical 
Documents  and  Privacy,  Office  of 
Regulations,  Office  of  Policy,  Social 
Security  Administration,  3-D-l 
Operations  Biulding,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  410-965-5533. 


SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  Proposed  Routine  Use 

A.  Background 

We  propose  to  add  a  routine  use  to 
the  systems  of  records  listed  below.  The 
proposed  routine  use  is  necessary  to 
ensure  the  security  of  SSA  workplaces 
and  the  safety  of  SS.'^  customers  and 
employees. 

Occasionally  SSA  offices  find  it 
necessary  to  disclose  information  to  law 
enforcement  agencies  and  private 
security  contractors  in  order  to  ensure 
the  security  of  the  workplace  and  the 
safety  of  those  in  it.  These  incidents 
usually  involve:  Physical  violence;  the 
use,  attempted  use  or  display  of  a 
weapon;  malicious  damage  to  SSA  or 
employee  property;  credible  threats  of 
physical  violence  against  an  employee, 
a  customer  or  the  premises;  verbal  abuse 
against  an  employee  or  customer;  and 
other  activities  that  disrupt  the 
operations  of  SSA  offices. 

B.  Disclosures  to  Law  Enforcement 
Agencies  and  Private  Security 
Contractors 

Federal,  State,  and  local  law 
enforcement  agencies  and  private 
security  contractors  have  responsibility 
for  preventing,  handling,  monitoring, 
and  investigating  incidents  that  affect 
the  safety  and  security  of  SSA 
customers,  employees  and  workplaces 
or  otherwise  disrupt  SSA  operations. 
Prosecution  of  persons  involved  in  these 
activities  for  violation  of  Federal  or 
local  laws  may  also  be  appropriate.  SSA 
managers  of  most  SSA  leased  facilities 
have  to  rely  primarily  on  local  law 
enforcement  authorities  and  private 
security  contractors  to  meet  the 
protective  security  needs  of  customers, 
employees  and  workplaces. 

In  order  to  protect  individuals  and 
premises  and  deal  with  incidents,  law 
enforcement  and  private  security 
personnel  need  information  from  SSA 
systems  of  records.  Although  the 
Privacy  Act  permits  disclosure  without 
consent  to  protect  the  health  or  safety  of 
individuals  (5  U.S.C.  552a(b)(8)),  the 
conditions  which  must  be  met  under 
this  provision  sometimes  preclude  its 
application  in  follow-up  investigations 
when  there  is  no  immediate  emergency. 
Also,  the  requirement  under  this 
exception  that  the  individual  must  be 
notified  of  the  disclosure  could  have 
potentially  dangerous  consequences  for 
SSA  employees.  They  could  be 
subjected  to  retahation.  The  Privacy  Act 
(5  U.S.C.  552a(b)(7))  also  permits 
disclosure  without  consent  to  a  law 
enforcement  agency  for  a  valid  law 
enforcement  activity  when  an 


appropriate  official  of  that  agency 
submits  a  vmtten  request.  However,  this 
provision  does  not  permit  disclosure 
without  such  a  request  and  would  not 
apply  when  SSA  has  a  need  to  disclose 
on  its  own  initiative. 

To  enable  SSA  to  disclose  information 
in  compliance  with  the  Privacy  Act  in 
all  situations  that  affect  the  safety  and 
security  of  SSA  customers,  employees 
or  workplaces,  we  are  proposing  the 
following  routine  use  to  permit 
disclosure: 

To  Federal.  State,  and  local  iaw 
enfoiccment  agencies  and  private  security  . 
contractors,  as  appropriate,  information 
necessary 

(a)  To  enable  them  to  protect  the  safety  of 
SSA  employees  and  customers,  the  security 
of  the  SSA  workplace  and  the  operation  of 
SSA  facilities,  or 

(b)  To  assist  investigations  or  prosecutions 
with  respect  to  activities  that  affect  such 
safety  and  security  or  activities  that  disrupt 
the  operation  of  SSA  facilities.    . 

We  are  not  republishing  in  their 
entirety  the  notices  of  the  systems  of 
records  to  which  we  are  adding  the  new- 
routine  use  statement  because  of  the 
large  number  of  those  systems  of  records 
and  the  costs  of  republishing  the 
individual  notices  of  each  one.  Instead, 
we  are  republishing  only  the 
identification  number  and  the  name  of 
each  system,  and  the  volume,  page 
number,  and  date  of  the  Federal 
Register  issue  in  which  the  systems 
notice  was  last  published,  either  in  a 
composite  listing  of  systems  of  records 
or  as  an  individual  system  notice. 
'     The  following  systems  notices  were 
last  published  at  52  FR  12084.  April  14, 
1987.  in  a  composite  listing  which 
added  a  routine  use: 
09-60-0005— Hearing  Office  File,  HHS/ 

SSA/OHA; 
09-60-0066— Claims  Development 

Record,  HHS/SSA/RO;  and 
09-60-0073— Public  Inquiry 

Correspondence  File.  HHS/SSA/RO. 

The  following  systems  notices  were 
published  at  ^8  FR  35025,  June  30, 
1993,  as  individual  notices: 

09-60-0058 — Master  Files  of  Social 

Security  Number  Holders,  HHS/SSA/ 

OSR; 
09-60-0089— Claims  Folders  System. 

HHS/SSA/OP; 
09-60-0090— Master  Beneficiary 

Record,  HHS/SSA/OSR;  and  ' 
09-60-0103— Supplemental  Security 

Income  Record.  HHS/SSA/OSR. 

II.  Compatibility  of  Proposed  Routine 
Use 

We  are  proposing  the  changes 
discussed  above  in  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(a)(7),  {b)(3). 


and  (e)(ll))  and  our  disclosure 
regulation  (20  CFR  part  401). 

The  Privacy  Act  permits  us  to  disclose 
information  about  individuals  without 
their  consents  for  a  routine  use,  i.e., 
where  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  As  here  pertinent,  our 
regulation  implementing  that  statute 
states  tiiat  a  disclosure  serves  such  a 
compatible  purpose  when  the  disclosure 
is  necessary  to  carry  out  SSA's 
programs.  We  believe  that  the 
disclosures  contemplated  under  this 
routine  use  meet  the  compatibility 
requirement  for  routine  uses  under  the 
Privacy  Act  and  the  regulation.  In  order 
for  SSA  to  carr}'  out  its,programs,  it 
must  ensure  that  its  places  of  business 
are  safe  and  secure  for  both  customers 
and  employees,  that  premises  and 
property  are  safe  from  theft  and 
damages,  that  employees  can  perform 
their  duties  without  fear  of  intimidation 
or  injur}',  and  that  SSA  can  prevent  and 
appropriately  deal  with  disruptions  in 
the  operation  of  its  facilities.  In  so  far  as 
disclosure  to  law  enforcement  agencies 
and  private  security  contractors  will 
help  to  accomplish  these  objectives,  the 
disclosures  are  an  integral  part  of  our 
program  administration  responsibilities. 
Thus,  the  proposed  disclosures  meet  the 
compatibility  criterion  discussed  above 
because  they  are  necessary  for  program 
administration. 

III.  Effect  of  the  Proposal  on  Individual 
Rights 

Although  disclosures  will  be  made  to 
law  enforcement  and/or  private  security 
personnel,  SSA  will  follow  all  statuton,- 
and  regulatory  requirements  for 
disclosure.  Therefore,  we  do  not 
anticipate  that  the  disclosures  will  have 
any  unwarranted  effect  on  the  privacy 
or  other  rights  of  individuals. 

IV.  Other  Changes 

No  changes,  other  than  the  new 
routine  use,  are  being  made  to  the 
notices  of  systems  of  records  in  this 
publication. 

Dated:  September  20. 1994 
Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

(FR  Doc.  94-25546  Filed  10-14-94:  8:45  ami 

BILLING  CODC  4190-2»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary— Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention 

(Dociiet  No.  N-84-3823;  FR-3800-N-01I 

Task  Force  on  Lead-Based  Paint 
Hazard  Reduction  and  Financing; 
Open  Meeting 

AGENCY:  Office  of  Lead-Based  Paint 

Abatement  and  Poisoning  Prevention, 

HUD. 

ACTION:  Notice  of  open  meetings. 

SUMMARY:  The  Task  Force  was 
established  by  the  Secretary  pursuant  to 
section  1013  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  The  charter  of  the  Task  Force  was 
approved  July  14. 1993. 

The  Task  Force  includes  individuals 
representing  the  Department  of  Housing 
and  Urban  Development;  the  Farmers 
Home  Administration;  the  Department 
of  Veterans  Affairs;  the  Federal  Home 
Loan  Mortgage  Corporation:  the  Federal 
National  Mortgage  Association;  the 
Environmental  Protection  Agency; 
employee  organizations  in  the  building 
and  construction  trades  industry; 
landlords;  tenants;  primary  lending 
institutions;  private  mortgage  insurers; 
single-family  and  multifamily  real  estate 
interests;  nonproBt  housing  developers; 
property  liability  insurers;  public 
housing  agencies;  low-income  housing 
advocacy  organizations;  national,  State, 
and  local  lead-poisoning  prevention 
advocates  and  experts;  and  community- 
based  organizations  located  in  areas 
with  substantial  rental  housing.  These 
members  were  selected  on  the  basis  of 
personal  experience  and  expert 
knowledge.  Three  committees  were 
established  by  the  Task  Force  members; 
(1)  Finance  Committee;  (2)  Liability 
Committee;  and  (3)  Implementation 
Committee.  The  members  of  these 
committees  are  members  of  the  Task 
Force. 

DATES:  A  public  hearing  for  the  Task 
Force  on  Lead-Based  Paint  Hazard 
Reduction  &  Financing,  is  being  held  on 
November  14, 1994  from  1:00  to  6:00 
p.m^,  at  the  James  R.  Thompson- 
Auditorium  (this  is  the  old  State  of 
Illinois  Building)  100  West  Randolph 
Street,  Chicago,  Illinois.  Two  pamel 
presqptations  will  be  presented  at  1:00 
p.m. — one  panel  will  consist  of  low- 
income  tenants  and  the  other  panel  w^ill 
consist  of  small  property  owners. 
Members  of  the  general  public  will 
begin  speaking  at  3:30  p.m.  If  you  are 
interested  in  speaking  at  the  public 
hearing,  please  contact  Ruth  Wright  on 
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(;  02)  755-1805.  There  will  be  hill  Task 
F  jrce  meetings  on  November  15-16. 
1  )94  at  the  Radisson  Plaza  Ambassador 

V  est  Hotel.  1300  North  State  Paricway, 
C  licago.  IL  60610,  telephone  number 

(I  00)  333-3333,  or  (312)  787-3700  (9:00 

t(  1 5:00). 

A  >Dflf  SSES:  Members  of  the  public  are 

i]  vited  to  provide  written  material  to: 

F  nth  Wright,  Task  Force  Staff  Director, 

C  epartment  of  Housing  and  Urban 

E  BveJopment.  451  7th  Street  SW,  Ro«n 

B  -133.  Washington.  DC  20410. 

F  )R  FURTHER  INFORMATION  CONTACT: 

F  nth  Wright.  Task  Force  Staff  Director. 

£  9partment  of  Housing  and  Urban 

E  Bvelopment,  451  7th  Street  SW,  Room 

B  -133,  Washington,  DC  20410; 

t(  lephone  (202)  755-1805.  The  TTD 

n  imbers  are  (202)  708-9300  or  1-800- 

8  ^7-8339.  (Except  for  the  "800"   . 

n  imber,  these  are  not  toll-free 

n  imbers.) 

S  JPPLEMENTARY  INFORMATION:  The  last 

T  isk  Force  Committee  meetings  were 

h  ?ld  on  September  8  &  9  in  Washington, 

L  C.  An  announcement  will  be 

p  Liblished  in  the  Federal  Register  at 

1(  ast  15  days  before  each  meeting.  All 

n  eetings  will  be  open  to  the  public, 

V  ith  limited  seating  available  on  a  first- 
c  une,  first-served  basis. 

The  mandate  of  the  Task  Force  is  to 
n  ake  recommendations  to  the  Secretary 

0  '  HUD  and  the  Administrator  of  the 

E  3vironmentaI  Protection  Agency  (EPA) 
c  )nceming: 

(1)  Incorporating  the  need  to  finance 
li  ad-based  paint  hazard  reduction  into 
u  nderwriting  standards; 

(2)  Developing  new  loan  products  and  ' 
p  rocedures  for  financing  lead-based 

p  iint  hazard  evaluation  and  reduction 
a  ;tivities; 

(3)  Adjusting  appraisal  guidelines  to 
a  Idress  lead  safety; 

(4)  Incorporating  risk  assessments  or 
ii  ispections  for  lead-based  paint  as  a 

r  >utine  procedure  in  the  origination  of 
r  Bw  residential  mortgages; 

(5)  Revising  guidelines,  regulations, 
a  id  educational  pamphlets  issued  by 
t  le  Department  of  Housing  and  Urban 

1  evelopment  and  other  Federal  agencies 
r  slating  to  lead-based  paint  poisoning 

p  revention; 

(6)  Reducing  the  current  uncertainties 
c  '  liability  related  to  lead-based  paint  in 
r  rnfal  housing,  by  clarifying  standards 

c  f  care  for  landlords  and  lenders  and  by 
fi  <plorihg  the  "safe  harbor"  concept; 

(7)  Increasing  the  availability  of 

1  ability  insurance  for  owners  of  rental 
I  ousing  and  certified  contractors  and 
t  stablishing  alternative  systems  to 
c  3mpensate  victims  of  lead-based  paint 
I  oisoning;  and 

(8)  Evd.uaUng  the  utility  and 

a  }propriatrness  of  requiring  both  risk 


assessments  or  inspections  and 
notification  to  prospective  lessees  of 
rental  housing. 

Autfaorit)-:  42  U.S.C  4852a,  4»52b. 
Dated:  October  11, 1994. 
Ronald  J.  Morony, 

Acting  Director.  Office  of  Lead-Based  Paini 
Abatement  and  Poisoning  Prevention. 

(FR  Doc.  94-25592  Filed  10-14-94;  8:45  ami 

BILLING  CODE  4210-32-P 


DEPARTMEI^  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-01 5-1 060-04] 

Intent  To  Gather  Wild  Horses  From  the 
Owyhee  Herd  Management  Area 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  Boise  District  proposes  to 
gather  approximately  100  wild  horses 
firom  the  Hardtrigger  and  Black 
Mountain  Herd  Areas  located  within  the 
Owyhee  Herd  Management  Area.  A 
public  meeting  will  be  held  od  Tuesday. 
October  25, 1994,  at  7  p.m.  in  the 
conference  room  of  the  Bureau  of  Land 
Management  Boise  District  Office 
located  at  3948  Development  Avenue, 
Boise,  Idaho  to  discuss  the  pr(^)osed 
gathering.  The  proposed  wild  horse 
gatl^ring  is  planned  to  begin  on  or 
about  November  7, 1994.  A  hehcopler 
will  be  used  to  gather  the  horses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Schley,  Bureau  of  Land 
Management,  Boise  District  Office,  3948 
Development  Avenue,  Boise,  Idaho 
83705.  Telephone  (208)  384-3300. 

Rodger  Schmitt. 

Acting  District  Xtanagier. 

(FR  Doc.  94-25570  Fil«d  10-14-94;  8:45  ami 

BtLLMG  COOE  4310-66-M 


[MT-920-04-1310-01-^  MTM  763501 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pubbc  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  MTM  76305.  Daniels 
County,  Montana,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
18%  percent  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 


Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Sec.  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  October  6. 1994. 
Karen  L.  Carroll, 

Chief,  Fluids  Adjudication  Section. 

(FR  Doc.  94-25571  Filed  10-14-94;  8:45  am) 
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[NM-01 7-421 0-05-flGRPJ 

Modification  of  Realty  Action— Sale  of 
Public  Lands  in  Bernalillo  County,  NM 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  Notice  of  Realty  Action 
for  Sale  of  Lands  in  Bernalillo  County, 
New  Mexico,  published  on  pages 
42280-42282  of  the  Federal  Register. 
Volume  59,  No.  158,  on  August  17, 
1994,  is  hereby  modified  to  delete 
Competitive  Parcel  No.  7,  NMNM 
88815,  because  of  a  potential  conflict 
with  the  adjoining  land  owner.  All  other 
terms  and  conditions  of  the  previous 
Notice  remain  imchanged.  Questions 
regarding  this  sale  may  be  directed  to 
Joe  Jaramillo,  Rio  Puerco  Resource  Area 
Office.  (505)  761-8779. 

Dated:  October  7, 1994. 
Sue  E.  Richardson, 

Associate  District  Manager. 

(FR  Doc.  94-25569  Filed  10-14-94;  8:45  am] 

BILLING  CODE  4310-FB-M 

[CO-01 8-95-1 050-00] 
Road  Closure 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  road  closure. 

SUMMARY:  Piusuant  to  43  CFR  8364.1  the 
BLM  will  close  the  following  public 
lands  in  the  Kremmling  Resource  Area, 
Jackson  County,  Colorado: 

Township  7  North,  Range  79  West,  6th  P.M. 
Section  13:  NEV4  and  EV2NWV4. 

Certain  roads  on  public  land  in  the 
above  described  area  will  be  closed  to 
all  vehicle  access  except  designated 
Bureau  of  Land  Management 
Administrative  Use  and  permitted  uses. 
The  purpose  of  this  closure  is  to  protect 


fragile  cultural  resources  from 
destruction  by  motor  vehicles.  This  road 
closure  will  remain  in  effect  until  the 
off-road  vehicle  issue  is  addressed  for 
Owl  Ridge. 

DATES:  Immediately,  until  further 
notice. 

ADDRESSES:  Maps  showing  the  location 
of  and  information  pertaining  to  the 
above  closures  and  restrictions  will  be 
available  at  the  BLM  Kremmling 
Resource  Area  Office  in  Kremmling. 
Colorado. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Linda  M. 
Gross,  Area  Manager,  BLM  Kremmling 
Resource  Area,  PO  Box  68,  Kremmling, 
Colorado  80459,  (303)  724-3437. 

Dated;  October  5. 1994. 
Linda  M.  Gross, 

Area  Manager. 

IFR  Doc.  94-25457  Filed  10-14-94;  8:45  am) 
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[NV-942-05-1 420-00) 

Filing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Parrish,  Chief,  Branch  of  Cadastral 
Survey,  Bureau  of  Land  Management 
(BLM),  Nevada  State  Office,  850 
Harvard  Way,  P.O.  Box  12000.  Reno. 
Nevada  89520,  702-785-6541. 
SUPPLEMENTARY  INFORMATION:  1.  The  Plat 
of  Survey  of  the  following  described 
lands  was  officially  filed  at  the  Nevada 
State  Office,  Reno,  Nevada  on  July  26, 
1994: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary  and  a  portion  of  the 
subdivisional  lines  of  T.  42  N.,  R.  65  E., 
Mount  Diablo  Meridian,  Nevada,  under 
Group  No.  681,  was  accepted  July  6. 
1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

2.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  August  30, 1994: 

The  plat  representing  the  dependent 
resurvey  of  the  south  Iwundary  of  T.  22 
N.,  R.  32  E.,  and  the  plat  representing 
the  dependent  resurvey  of  the  Fourth 
Standard  Parallel  North,  through  a 


portion  of  Range  31  East  and  the  west 
and  north  boundaries  of  T.  21  N..  R.  31 
E..  Mount  Diablo  Meridian.  Nevada, 
under  Group  No.  728.  were  accepted 
August  23. 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Fish  and  Wildlife  Sen-ice. 

3.  The  Plats  of  Survey  of  the  following 
described  lands  were  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  September  8, 1994: 

The  plat  representing  the  dependent 
resurvey  of  the  Fifth  Standard  Parallel 
South,  through  a  porton  of  Range  62 
East,  a  portion  of  the  east  boundary,  a 
portion  of  the  subdivisional  lines  and 
the  subdivision  of  sections  1,  2. 11  and 
12.  T.  21  S..  R.  62  E.,  Mount  Diablo 
Meridian,  Nevada,  imder  Group  708. 
was  accepted  August  30, 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

The  plat  representing  the  dependent 
resur\'ey  of  the  east  boundarj-,  a  portion 
of  the  north  boundary,  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  sections  11, 12. 14  and  35,  T.  20  S.. 
R.  62  E.,  Mount  Diablo  Meridian, 
Nevada,  under  Group  716,  was  accepted 
August  31. 1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

The  supplemental  plat  showing  a 
subdivision  of  original  lot  3.  sec.  18.  T. 
42  N..  R.  60  E.,  Mount  Diablo  Meridian. 
Nevada,  was  accepted  on  August  31, 
1994. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

4.  The  above- listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  These 
sur\'eys  will  be  placed  in  the  open  files 
in  the  BLM  Nevada  State  Office  and  will 
be  available  to  the  public  as  a  matter  of 
information.  Copies  of  the  sur\'eys  and 
related  field  notes  may  be  furnished  to 
the  p  ablic  upon  payment  of  the 
appropriate  fees. 

Dated:  October  5, 1994. 
John  S.  Parrish. 

Chief  Cadastral  Surwyvr.  S'ewda. 
IFR  Doc.  94-25568  Filed  10-14-94:  8  45  am) 
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Fiah  and  wndOfa  Service 

Avaiiability  of  Revlawf  Recovwy 
Action  Plan  tor  Hie  Recovery 
Implementation  Program  tor 
Endangered  Fiah  SfMCies  In  ttie  Upper 
Colorado  River  Basin 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  of 
the  revised  Recovery  Implementation 
Program  Recovery  Action  Plan  (RIPRAP) 
dated  September  8, 1994.  The  RIPRAP 
identifies  specific  actions  and 
Ume&ames  currently  believed  to  be 
necessary  to  recover  the  endangered  fish 
in  the  most  expeditious  manner  possible 
in  the  Upper  Colorado  River  Basin 
(Upper  Basin).  The  REFRAP  serves  as  a 
measure  of  accomplishment  so  that  the 
Recovery  Implementation  Program  for 
Endangered  Fish  Species  in  the  Upper 
Colorado  River  Basin  (Recovery 
Program)  can  continue  to  serve  as  the 
reasonable  and  prudent  alternative  to 
avoid  the  likelihood  of  jeopardy  to  the 
continued  existence  of  the  endangered 
fish  for  projects  undergoing  section  7 
consultations.  A  final  rule  designating 
critical  habitat  for  the  endangered  fish 
was  published  on  March  24, 1994  (59 
PR  13374).  The  Recovery  Program  also 
is  intended  to  serve  as  the  reasonable 
and  prudent  alternative  to  avoid  the 
likely  destruction  or  adverse 
modification  of  critical  habitat. 
Modifications  were  made  to  the  RIPRAP 
so  that  the  Recovery  Program  can  fulfill 
that  intent.  A  notice  of  availability  of 
the  draft  modifications  to  the  RIPRAP 
was  published  in  59  FR  31620.  June  20, 
1994.  Pubhc  comment  was  considered 
and  the  modifications  were  finalized  bv 
the  Ser-.  ice  in  coordination  with  the 
Recovery  Program's  Management  and 
Implementation  committees. 
ADDRESSES:  Persons  wishing  to  receive 
a  copy  of  the  revised  RIPRAP  may 
contact  the  Assistant  Regional 
Director— Ecological  Services,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 
Colorado  80225;  FAX  303/236-0027. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Mr.  John  Haniill  (see  ADDRESSES  above), 
at  telephone  303/236-2985. 

SUPPLEMENTARY  INFORMATION: 

Background 

Four  native  fish  species  that  inhabit 
the  Colorado  River  Basin  are  federally 
listed  as  endangered:  the  Colorado 
squawfish  {Ptychocheiluslucius), 
humpback  chub  [Gila  cypha),  bonytail 
[Gila  elegans),  and  razorback  sucker 


iXyrauchen  texanus).  Each  was  once 
Abundant  in  the  Upper  Basin;  however, 
jhey  have  declined  in  numbers  and  now 
are  threatened  with  extinction  bom 
Ibeir  natural  habitat  due  to  direct  loss  of 
labitat,  changes  in  water  flow  and 
imperature  regimes,  blockage  of 
iigration  routes,  and  interactions  with 
troduced  (nonnative)  fish  species. 
In  1988,  the  Governors  of  Colorado. 
I  Jtah,  and  Wyoming,  the  Secretary  of  the 
1  iteribr,  and  the  Administrator  of  the 
'  Vestem  Area  Power  Administration 
( ntered  into  a  cooperative  agreement  to 
i  nplement  the  Recovery  Program.  The 
J  urpose  of  the  Recovery  Program  is  to 
I  jcover  the  four  endangered  fish  in  the 
\  Fpper  Basin  while  providing  for  future 
1  ;ater  development  to  proceed  in 
c  ompliance  with  the  Endangered 
i  pecies  Act,  Interstate  Compacts,  and 
f  tate  law.  The  Upper  Basin  is  defined 
a  5  the  Colorado  River  drainage  upstream 
( f  Lake  Powell,  with  the  exception  of 
t  le  San  Juan  River  drainage. 

The  Recovery  Program  includes 
f  rocedures  for  section  7  consultations. 
1 1 1992,  the  Service  raised  an  issue  with 
F  ecovery  Program  participants  as  to 
\  'hether  progress  toward  recovery  of  the 
f  sh  has  been  sufficient  to  allow  for 
continued  issuance  of  favorable 
qioiogical  opinions.  Discussions  among 
I  ecovery  Program  participants  resulted 
i:  I  an  agreement,  finalized  on  October 
1 5, 1993,  that  clarified  how  section  7 
c  msultations  would  be  conducted  in 
t  le  Upper  Basin  on  depletion  impacts 
r  ilated  to  new  projects  and  impacts 
a  isociated  with  historic  projects 
(( xisting  projects  requiring  a  new 
F  ederal  action),  with  the  exception  of 
t  le  discharge  by  historic  projects  of 
p  sUutants  such  as  trace  elements,  heavy 
r  etals,  and  pesticides.  The  RIPRAP  was 
c  [jveloped  by  Recovery  I'rogram 
p  irlicipants  in  support  of  the  section  7 
a  ;reemeut  using  the  best  information 
a  'ailable  and  the  recovery  goals 
e  itablished  for  the  four  endangered  fish 
s  )ecies.  It  identifies  specific  actions  aiid 
t  ueframes  currently  believed  to  be 
r  quired  to  recover  the  endangered  fish 
ii  1  the  most  expeditious  manner  possible 
ii   the  Upper  Basin.  The  RIPRAP  serves 
a  ;  a  measure  of  accomplishment  so  that 
t  e  Recovery  Program  can  continue  to 
SI  rve  as  the  reasonable  and  prudent 
H  lomative  to  avoid  the  likelihood  of 
j<  opardy  to  the  continued  existence  of 
t  e  endangered  fish  for  projects 
u  idergoing  section  7  consultation.  The 
F  ecovery  Program  also  is  intended  to 
s  r\  e  as  the  reasonable  and  prudent 
a  femative  which  avoids  the  likely 
t  jstruction  or  adverse  modification  of 
c  itical  habitat.  The  modifications  in  the 
n  vised  RIPRAP  are  designed  to  fulfill 
s  ich  intent.  The  modificadons  were  not 


extensive  and  are  primarily  intended  to 
provide  further  de^nition  to  actions 
already  identified  ui  the  RIPRAP  and  to 
provide  increased  certainty  that  the 
Recovery  Program  can  continue  to  serve 
as  the  reasonable  and  prudent 
alternative  for  projects  subject  to  section 
7  considtation. 

National  Environmental  Policy  Act 
(NEPA) 

A  programmatic  Environmental 
Assessment  was  completed  on  the 
Recovery  Program  in  November  1987. 
The  Environmental  Assessment 
provides  an  analysis  and  assessment  of 
the  impacts  to  the  environment  from 
Recovery  Program  implementation.  The 
October  1993  Agreement  and  RIPRAP, 
including  the  modifications,  identify  in 
more  detail  how  the  Recovery  Program 
will  be  carried  out.  Appropriate  site- 
specific  NEPA  compliance  will  be 
conducted  on  speciJBc  actions  identified 
in  the  RIPRAP. 

Author 

This  notice  was  prepared  by  )ohn 
Hamill,  U.S.  Fish  and  Wildlife  Service. 
P.O.  Box  25486,  Denver  Federal  Center, 
Denver,  Colorado  80225. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.). 

Dated:  October  6, 1904. 
Ten7  T.  Terrell, 
Acting  Bffgional  Director 
[FR  Doc.  94-25580  Filed  10-14-94;  8;45  amj 
BtLUNQ  CODE  4310-6S-M 


National  Park  Service 

Indian  Memorial  Advisory  Committee 

AGENCY:  National  Park  Ser\ice,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Indian 
Memorial  Advisory  Committee.  Notic-H 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committoo  Act  (Puii. 
L.  92-463). 

MEETING  DATES  AND  TIMES:  November  14. 
1994;  8:00  a.m.-5;00  p.m. 
ADDRESSES:  Sheraton  Denver  West,  360 
Union  Blvd.,  Lakewood,  CO  80228. 

The  agenda  of  this  meeting  will  be: 
Review  minutes  of  last  meeting.  Discuss 
followup  actions  from  first  meeting. 
Introduction/opening  remarks  by  John 
E.  Cook,  Travel/ Administrivia, 
Formation  of  Committees  for:  Media/ 
Public  Relations.  Fund  Raising,  Design 
Criteria/Competition,  and  Participation 
by  Interested  Public. 


The  meeting  will  be  open  to  the 
pubhc.  However,  facilities  and  space  for 
acc»mmodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come- first- 
served  basis.  Any  member  of  the  public 
may  file  a  vrritten  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Little  Bighorn 
Battlefield  National  Monument.  P.O.Box 
39,  Crow  Agency,  MT  59022.  The 
telephone  number  is  (406)638-2621. 
Minutes  of  the  meeting  will  be  available 
for  pubhc  inspection  four  wedis  after 
the  meeting  at  the  Office  of  the 
Superintendent  of  Little  Bi^om 
Battlefield  Natitmal  Monument. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  was  estabUsbed 
under  Title  II  of  the  Act  of  December  10, 
1991,  few  the  purpose  of  advising  the 
Secretary  on  the  site  selection  for  a 
meimmal  in  honor  and  recognition  of 
the  Indians  w*o  fought  to  preserve  their 
land  and  culture  at  the  Battle  of  Little 
Bighorn,  on  the  conduct  of  a  national 
design  competition  for  the  memorial, 
and  "•  *  *to  ensure  that  the  memorial 
designed  and  constructed  as  provided  rn 
section  203  shall  be  appropriate  to  the 
monument,  its  resources  and  landscape, 
sensitive  to  the  history  being  portrayed 
and  artistically  commendable." 
FOR  FURTHER  INFORMATION  CONTACT:  N4s. 
Barbara  A.  Booher,  Indian  Affairs 
Coordinator,  Rocky  Moimtain  Regional 
Office.  12795  W.  Alameda  Parkway. 
P.O.  Box  25287.  Denver,  Colorado' 
8022.1-0287,  (30.3)969-2511. 

Dated:  Ortober  4, 1994 
Peggy  A.  Lipson, 

Chief.  Office  of  Ecosystem  and  SUatejgic 
Management.  Rocky  Ktountaia  Region. 
IFR  Dor.  94-25620  Filed  lt)-14-»»:  8:45  ara] 
BILLING  COOC  4»10-7*-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Ganerai  FtecorOs  Schedule  20, 
Electronic  Records;  Request  for 
Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTiON:  Notice  of  proposed  records 

schedule;  request  for  comments. 

SUMMARY:  As  required  by  statute  (44 
U.S.C.  3303a(d)),  the  National  Archives 
and  Rtxords  Administration  (NARA) 
issues  Creneral  Records  Schedules  (GRS) 
to  pro^'ide  disposal  authority  for 
temporary  records  common  to  several  or 
all  agencies.  NARA  bas  revised  GRS  20. 
Electronic  Records,  by  adding  an  item 
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on  electronic  mail  records,  by  moving 
selected  items  from  GRS  23  to  GRS  20 
to  consohdate  coverage  of  electronic 
records,  and  by  updating  severel  other 
itenas.  General  R«:ords  Schedules,  as 
well  as  schedules  submitted  by 
agencies,  are  subject  to  public  review 
and  comment  before  approval,  as 
required  by  44  USC  3303a(a).  Normally, 
NARA  publishes  notices  of  Federal 
agency  requests  for  records  disposition 
authority  (records  schedules)  that 
contain  an  identifying  number  and  a 
brief  description  of  th«  records  to  be 
covered  by  the  schedule.  This  allows 
interested  parties  to  request  copies  of 
pending  schedules  and  submit 
comments.  Because  of  the  widespread 
interest  in  electronic  records,  however. 
NARA  has  chosen  in  this  instance  to 
publish  the  full  text  of  the  schedule 
with  revisions  indicated. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  December  1, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Records  Aprpraisal  and  EMspoeition 
Division  (NIR),  National  Arrfiives  at 
College  Park.  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Comments  may  be  faxed  to  (301)  713- 
6852  or  (301)  713-6850.  Comments  also 
may  be  sent  to  the  following  Internet 
address:  jhasting@nara.gov. 
FOR  FURTMCR  MFORMATKM  CONTACT: 
James  J.  Hastings,  Director,  Records 
Appraisal  and  Disposition  Division, 
(301)  713-7110.  extension  229. 
SUPPLEMENTARY  INFORMATION:  Foi  the 
convenience  of  reviewers,  the  text  of 
GRS  20  is  provided  in  full  in  this  notice, 
including  items  that  are  unciianged 
from  the  current  GRS  20  (items  2,  6.  7, 
.and  9-12)  or  contain  only  editorial 
changes  (items  1,  4,  and  5).  The  title  of 
item  1  was  amended  to  remove  the 
reference  to  the  locations  where  the  files 
described  by  item  1  are  maintained,  and 
the  wording  of  the  disposition 
instructions  for  items  4  and  5  was 
edited  for  consistency  with  other  items. 

Conrunents  will  be  accepted  only  on 
the  items  in  GRS  20  that  have  been 
substantively  changed  or  added, 
specifically,  items  3,  8, 13, 14.  and  15. 
Also  for  the  convenience  of  reviewers, 
the  text  of  GRS  23  is  being  published 
although  no  commpnts  are  being 
solicited. 

Introduction.  Because  the  distinction 
between  central  data  processing 
applications  and  end-user  computf>r 
applications  have  become  blurred  by  the 
proliferation  of  local  and  wide  area 
networks,  and  end-u.ser  applications 
have  become  more  sophisticated  since 
they  were  added  to  GRS  23  in  1987, 
end-user  applications  have  been  moved 
to  GRS  20.  The  introduction  to  GRS  20 


is  revised  to  reflect  its  expanded 
coverage  and  explain  some  of  the 
changes  made  to  the  schedule,  as 
follows: 

Genoa  1  Records  Scfacdnle  2S 

Electronic  Records 

This  schedule  provides  disposal 
authorization  for  certain  electrcMiic 
records  and  specified  hard-copy  (paper) 
or  microform  records  that  are  integrally 
related  to  the  electronic  records. 

This  schedule  applies  to  d)sposal>)e 
electronic  records  created  or  received  by 
Federal  agencies  incl\>ding  those 
managed  for  agencies  by  contractors.  It 
covers  records  created  by  computer 
operators,  programmers,  analysts, 
systems  administrators,  and  all 
personnel  with  access  to  a  computer. 
Disposition  authority  is  provided  for 
certain  master  files,  including  some  xhnx 
are  components  of  database 
management  systems,  certain  files 
created  from  master  files  for  specific 
purposes,  and  certain  disposable 
electronic  records  produced  by  end 
users  in  office  automation  applications 
(e.g.,  word  processing  files,  electronic 
mail  messages,  calendars,  spreadsheets, 
and  databases  developed  on  personal 
computers  in  support  of  administrative 
functions).  These  dispo6iti<n  authorities 
apply  to  the  categories  of  electroQtc 
records  described  in  GRS  20,  regardless 
of  the  type  of  computer  used  to  create 
or  store  these  records.  GRS  20  does  not 
cover  all  electronic  records.  Ekctruoic 
records  not  covered  by  GRS  20  may  not 
be  destroyed  unless  authorized  by  a 
Standard  Form  115  diat  has  been 
approved  by  the  National  Archives  ami 
Records  Administration  (NARA). 

fiecurity  backup  copies  of  files  as 
defined  in  item  8  of  this  schedule  «io  nsrf 
equate  to  system  backups.  System 
backups  are  copies  on  off-line  stoiisgi' 
media  of  softwexe  and  data  stored  on 
direct  access  storage  de\  ices  in  a 
computer  system  They  are  used  to 
recreate  a  system  or  its  data  in  case  of 
unintentional  loss  from  on-line  stcrago. 
Systtira  backups  are  merely  mirror 
images  of  storage  disks  on  which  <L:a 
and  docunicnt<;  rr.Lx  be  scattered 
randomly  as  they  are  on  the  di;>ks 
themseiv  es.  Therefore,  system  backups 
are  not  rt^ords  and  are  siiitable  for 
safeguarding  a;.;ainst  the  loss  of  ret  ords 
only  whf  n  the  reco.'d  copy  is 
maintained  flsewhere. 

Electro.nic  ma;l  records  described  ia; 
item  14  are  docwunents  vkhich:  (1)  Are 
created  or  rticeivt-d  on  an  eiectnmic 
mail  system,  and  (2)  meet  the  definition 
of  Federal  records.  E-mail  records  must 
include  the  identity  of  the  sender  and 
the  recipient(s).  and  the  date,  and  any 
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other  data  deemed  by  the  agency  to  be 
necessary  to  understand  the  contents  or 
to  interpret  the  structxue  of  the  e-mail 
record.  Receipt  data  that  the  agency 
determines  is  needed  for  complete  and 
accurate  documentation  must  also  be 
maintained  with  e-mail  messages  that 
are  Federal  records. 

The  records  covered  by  several  items 
in  this  schedule  are  authorized  for 
erasure  or  deletion  when  no  longer 
needed.  NARA  could  not  establish  a 
more  specific  retention  that  would  be 
appropriate  in  all  applications.  Each 
agency  should,  when  appropriate, 
determine  a  more  specific  disposition 
instruction,  such  as  "Delete  after  X 
update  cycles"  or  "Delete  when  X  years 
old,"  for  inclusion  in  its  records 
disposition  directives  or  manual.  NARA 
approval  is  not  needed  to  set  retention 
periods  for  records  in  the  CRS  that  are 
authorized  for  destruction  when  no 
longer  needed. 

Items  2a  and  la  (in  part)  of  this 
schedule  apply  to  hard-copy  or 
microform  records  used  in  conjunction 
with  electronic  files.  Item  1  also  covers 
printouts  produced  to  test,  use,  and 
maintain  master  files.  Items  10  and  11 
of  this  schedule  should  be  applied  to 
special  purpose  programs  and 
documentation  for  disposable  electronic 
records  whatever  the  medium  in  which 
such  documentation  and  programs  exist. 

This  schedule  has  been  revised  to 
include  electronically-generated  records 
previously  covered  in  General  Records 
Schedule  23,  Records  Common  to  Most 
.  Offices.  The  original  numbering  of  the 
items  in  GRS  20  has  been  preserved. 
The  items  moved  from  GRS  23  have 
been  added  at  the  end,  except  the  item 
covering  administrative  databases  that 
has  been  incorporated  into  item  3. 
Electronic  versions  of  records 
authorized  for  disposal  in  the  remaining' 
items  in  GRS  23,  as  for  other  records  in 
the  GRS,  may  be  deleted  under  the 
provisions  of  item  3  of  GRS  20. 

See  also  36  CFR  part  1234  for  NARA 
regulations  on  electronic  records 
-management. 

Item  1.  The  title  of  item  1  was 
modified  to  remove  the  reference  to 
central  ADP  facilities,  ADP 
management,  and  ADP  support 
operations  and  clarify  its  applicability. 
The  disposition  of  subitem  Ic  was 
modified  to  remove  the  phrase  "in 
accordance  with  sound  business 
practice  and  agency  standard  operating 
procedures"  for  consistency  with  other 
GRS  items.  The  item  was  otherwise 
unchanged  and  now  reads  as  follows: 

Item  1.  Files/Records  Relating  to  the    " 
Creation,  Use,  and  Maintenance  of  Computer 
Systems.  Applications,  or  Electronic  Records. 


i .  Electronic  files  or  records  created  solely 
to  I  est  system  performance,  as  well  as  hard- 
co]  y  printouts  and  related  documentation  for 
tht  electronic  files/records. 

Delete/destroy  when  no  longer  needed. 

t .  Electronic  files  or  records  used  to  create 
or  I  ipdate  a  master  file,  including,  but  not 
lin  ited  to,  work  files,  valid  transaction  files, 
an(  intermediate  input/output  records. 

I  lelete  after  information  has  been 
tra:  tsferred  to  the  master  file  and  verified. 

< ,  Electronic  files  and  hard-copy  printouts 
ere  ited  to  monitor  system  usage,  including, 
bul  not  limited  to,  log-in  files,  password  files. 
au(  it  trail  files,  system  usage  files,  and  cost- 
bai  k  files  used  to  assess  charges  for  system 
US4  . 

I  telete/destroy  when  no  longer  needed. 

,  tem  2.  Item  2  is  unchanged  fi-om  the 
cu  rent  GRS  which  reads  as  follows: 

1  em  2.  Input/Source  Records. 

s .  Non-electronic  documents  or  forms 
dei  igned  and  used  solely  to  create,  update, 
or  nodify  the  records  in  an  electronic 
me  dium  and  not  required  for  audit  or  legal 
pu.  poses  (such  as  need  for  signatures)  and 
no'  previously  scheduled  for  permanent 
ret  intion  in  a  NARA-approved  agency 
rec  Drds  schedule. 

I  lestroy  after  the  information  has  been 
coi  verted  to  an  electronic  medium  and 
vei  ified,  or  when  no  longer  needed  to 
su;  port  the  reconstruction  of,  or  serve  as  the 
bai  kup  to,  the  master  file,  whichever  is  later. 

I .  Electronic  records,  except  as  noted  in 
ite  n  2c,  entered  into  the  system  during  an 
up  late  process,  and  not  required  for  audit 
an  I  legal  purposes. 

I  delete  when  data  have  been  entered  into 
th(  master  file  or  database  and  verified,.or 
v;\  en  no  longer  required  to  support 
rec  instruction  of,  or  serve  as  backup  to,  a 
mj  ster  file  or  database,  whichever  is  later. 

( .  Electronic  records  received  from  another 
ag(  ncy  and  used  as  input/  source  records  by 
th<  receiving  agency,  EXCLUDING  records 
pr(  duced  by  another  agency  under  the  terms 
of  m  interagency  agreement,  or  records^ 
cr«  ated  by  another  agency  in  response  to  the 
sp  cific-information  needs  of  the  receiving 
agi  ncy. 

i  )elete  when  data  have  been  entered  into 
th(  master  file  or  database  and  verified,  or 
wl  en  no  longer  needed  to  support 
re<  onstruction  of,  or  serve  as  backup  to,  the 
m<  ster  file  or  database,  whichever  is  later. 

tem  3.  Item  3  was  modified  to 
in  :orporate  item  3  from  GRS  23 
CQ  /ertng  administrative  databases.  The 
tit  e  was  changed  from  Master  Files  to 
El  ctronic  Versions  of  Records 
Sc  leduled  for  Disposal.  This  will  clarify 
th  ( coverage  of  the  item.  To  further 
cli  rify  the  coverage  to  users  of  the  GRS, 
th  !  following  note  will  be  added  to  each 
pj  ^e  of  the  GRS  indexes:  General 
R«  cords  Schedule  20,  item  3,  applies  to 
elf  ctronic  versions  of  records  scheduled 

disposal  under  items  in  GRS  1-16, 
,  22.  and  23,  except  for  GRS  1,  items 
21 ,  22.  25f;  GRS  12,  item  3;  and  GRS  18. 
it<  m  5.  The  new  item  reads  as  follows: 


fo 
It 


Item  3.  Electronic  Versions  of  Records 
Scheduled  for  Disposal. 

a.  Electronic  versions  of  records  that  are 
scheduled  for  disposal  under  one  or  more 
items  in  GRS  1-16, 18,  22,  or  23; 
EXCLUDING  those  that  replace  or  duplicate 
the  following  GRS  items:  GRS  1,  items  21,  22. 
25f:  GRS  12,  item  3:  and  GRS  18,  item  5. 

Delete  after  the  expiration  of  the  retention 
period  authorized  by  the  GRS  or  when  no 
longer  needed,  whichever  is  later. 

b.  Electronic  records  that  support 
administrative  housekeeping  functions  when 
the  records  are  derived  from  or  replace  hard 
copy  records  authorized  by  NARA  for 
destruction  in  an  agency  specific  records 
schedule. 

(1)  When  hard  copy  records  are  retained  to 
meet  recordkeeping  requirements. 

Delete  information  in  the  database  v.  hen 
no  longer  needed. 

(2)  When  the  electronic  record  replaces 
hard  copy  records. 

Delete  after  the  expiration  of  the  retention 
period  authorized  for  the  hard  copy  file,  or 
when  no  longer  needed,  whichever  is  later. 

(3)  Hard  copy  printouts  created  for  short- 
term  administrative  purp)oses. 

Destroy  when  no  longer  needed. 

Item  4.  The  disposition  instruction  for 
item  4  was  modified  to  remove  the 
concluding  phrase  "for  current 
business"  for  consistency  with  other 
GRS  items.  The  item  is  otherwise 
unchanged  from  the  current  GRS  and 
now  reads  as  follows: 

Item  4.  Data  Files  Consisting  of 
Summarized  Information. 

Records  that  contain  summarized  or 
aggregated  information  created  by  combining 
data  elements  or  individual  obser\'ations 
from  a  single  master  file  or  database  that  is 
disposable  under  a  GRS  item  or  is  authorized 
for  deletion  by  a  disposition  job  approved  by 
NARA  after  January  1, 1988,  EXCLUDING 
data  files  that  are: 

(a)  Created  as  disclosure-free  files  to  allow 
public  access  to  the  data;  or 

(b)  Created  from  a  master  file  or  database 
that  is  unscheduled,  or  that  was  scheduled  as 
permanent  but  no  longer  exists  or  can  no 
longer  be  accessed:  which  may  not  be 
destroyed  before  securing  NARA  approval. 

Delete  when  no  longer  needed. 

Item  5.  The  disposition  instruction  for 
item  5  was  modified  to  remove  the 
concluding  phrase  "for  current 
business"  for  consistency  with  other 
GRS  items,  and  a  cross-reference  to  item 
12  was  added.  The  item  is  otherwise 
unchanged  from  the  current  GRS  and 
now  reads  as  follows: 

Item  5.  Records  Consisting  of  Extracted 
Information. 

Electronic  files  consisting  solely  of  records 
extracted  from  a  single  master  file  or  database 
that  is  disposable  under  GRS  20  or  approved 
for  deletion  by  a  NARA-approved  disposition  . 
schedule.  EXCLUDING  extracts  that  are: 

(a)  Produced  as  disclosure-free  files  to 
allow  public  access  to  the  data;  or 

(b)  Produced  from  a  master  file  or  database 
that  is  unscheduled,  or  that  was  scheduled  as 
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permanent  but  no  longer  exists  or  can  ao 
longer  be  accessed;  or 

(c)  Produced  by  an  extraction  process 
which  chang'^s  the  informatiooal  conteci  of 
the  source  master  file  or  database;  which  may 
not  be  destroyed  before  securing  NAR,^ 
approval.  For  print  and  technics!  retbmial 
files  see  items  6  and  7  of  this  schedule 
respectively. 

Delete  when  no  longer  needed. 

Note:  See  item  12  of  thi-s  sj.hwlulp  fer  other 
>!xtra<:t):d  data. 

Item  6.  Item  S  is  unchanged  from  the 
rurrent  GRS  which  reads  as  follows: 

Item  6.  Print  File. 

Elecironi*;  file  extrar  ted  from  a  m;isi»T  fil«t 
ur  database  without  chaoxgirkg  it  and  u.o<>d 
solely  to  produce  hard<opy  publications 
and/or  printouts  of  tabulations,  ledgers. 
n.f>isters,  and  reports. 

I^lete  when  do  longer  needed. 

Item  7.  The  description  of  Itt?m  7  was 
modified  fo  broaden  its  rover.ige  from 
master  'lit-s  and  databases  to  all  typos  of 
appJicatKiiis.  The  item  now  roads  ns 
follows: 

Item  7.  Technical  Refonnot  File 
Electronic  fi  le  consisting  of  data  <  ohmm^ 
from  a  copy  of  a  file  or  a  portion  of  a  file 
made  for  the  sperific  purpose  of  infonnatjon 
interc  hange  and  written  with  varying 
lof  hnical  specitkalions.  EXCLUDING  files 
created  for  traiwfer  to  the  National  .Archives. 
Delete  wh.>n  no  longer  needed- 

Itom  8.  The  description  for  item  8  was 
trorrocfod  by  changing  "physical  format" 
to  "logical  format"  and  an  explanatory 
note  was  atlded.  The  item  now  ruads  as 
fdUcjws: 

Wfm  8.  Security  Backups  of  Files. 

Electronic  copy  consisting  of  data  identirnl 
.in  Iogic;al  fo,Tnat  to  the  master  ropy  of  an 
elerironir  record  or  file  and  rvtained  in  rasp 
the  master  file  or  database  is  dama>!»^  or 
in.idveriontly  erased. 

a.  File  iiientiral  to  records  st.hfdiitcil  for 
transfer  to  the  National  Archives. 

Delete  v\h>rn  the  identical  rwor>!s  have 
til-en  transfened  to  the  Natfonsl  .■^rr.hi^i's  arui 
surcessfuily  tapiod,  or  when  rpphued  ijy  a 
subset ji.ienl  security  backup  file. 
■     b.  Fill-  iil'!nii(.al  to  records  aDtfaorizwl  for 
disposal  in  a  N.'\RA-8pprov»»d  rer  cjrc's 
whedule. 

I)<!!eie  wheu  th«s  identical  r\;ror»ls  hin- 
txjen  d«!l<  ted,  or  \\ hen  ruplai  ed  by  i* 
«;iib<!oqu»,'nt  sm;urity  bn-.kup  file 

INute:  Thi?  item  does  not  cover  system 
Ikic  kups.  .Scf  introduction  to  ihi^  s.ihedule 
for  furthf^r  inf<>nn;!'.io:i  on  systtjnj  bai  kups  1 

Item  .y.  Item  9.  is  uncbangod  from  th« 
« iirront  CRS  which  reads  as  follows: 

hinii  9.  Finding  Aids  (or  IndfX'::,}. 

Eioc trDFiic  indexes,  lists, re*i«tir«:. kikJ 
•  liher  finding  aids  used  only  to  pmvide 
u(  cess  to  rectjrds  authorized  tor  destnirtton 
hy  the  GRS  or  a  NAR4 -approved  SF  1 1 5, 
EXCl.UDI.NG  records  containing  3b<itTiK;ts  -f 
u'her  inforxBatton  that  can  beus«da«aa 
infonnaiion  source  apart  {ron>  ihf  n-Utmi 
rt'corci* 


Delete  with  related  records  or  when  no 
longer  needed,  whichever  is  later. 

Item  10.  Item  10  is  unchanged  from 
the  current  GRS  which  reads  as  follows 

Ucm  \0.  Sperifil  PuqMSf  Programs. 

Application  software  necessary  solely  fo 
use  or  maiutein  a  master  fife  or  daialjese 
authorized  for  disposal  in  a  GRS  item  or  » 
NARA-approved  rerxwds  schedule, 
EXCLUDING  special  purpose  software 
nei.essar>  to  use  or  maintaiB  .nny 
unscheduled  master  file  oi  database  ur  *ny 
master  file  or  database  scheduled  hu  trar.»fcr 
to  tlie  National  Archives. 

Delete  when  related  mastT  file  or  liatabast- 
hits  been  deleted. 

Item  11.  Item  11  is  uricbanged  from 
the  current  CRS  which  reads  as  follows- 

Ite,-n  11.  Documentaliun. 

a.  Data  systems  spetificatiocs,  fi!«.' 
specifications,  ctidebuoks,  re»:o,'-d  layoiifs, 
user  guides,  output  spef:ifirafions,  and  final 
reports  (regardless  of  medium)  relatiiij;  to  a 
master  file  or  database  that  h.;^  b.  ,^n 
authorized  for  destniction  by  li^  GRS  or  .-» 
NAR.\-approved  disposition  schedule. 

I>;stroy  or  delete  when  superseded  or 
obsolete,  or  upon  authorized  deletion  of  th»^ 
related  ma.ster  Hie  or  database. 

b.  Computer  center  copies  of  records 
relating  to  system  security,  including  recxinJs 
documenting  pericxlic  audits  or  review  arid 
recerlification  of  sensitive  applicaticins, 
disaster  and  continuity  plans,  and  risk 
analysis,  as  described  in  0MB  Circular  No 
.^-130.  Destroy  fw  d*»lere  when  Siip»T<wded  or 
obsolete. 

{Notes:  (1)  Docuineriatiou  that  rcKites  tu 
P'lnnaneni  or  unscheduled  master  files  and 
databases  is  not  authorized  for  destruction  by 
the  GRS.  (2)  .See  item  la  of  this  si.hedule  for 
diKumenfiition  relating  to  system  It^slin^  t 

'Item  12.  Item  12  is  unchanged  from 
the  c:iu-rimt  GRS  which  reads  as  foltox\-5 

Item  12  Dawnloadfd  and  Ct>p.t:d  Data. 

Derived  data  and  data  files  Uuii  are  copi>Hi 
I'vtrac'ed.  merged,  and/or  caliui.ited  from 
olhtsr  data,  when  the  orii^iual  d;;ta  is  retaiiK'd 

a.  Derived  data  used  for  ad  hot.  or  one-tim«j 
!ns])f<.tion.  analysis  or  review,  it" the  derived 
d.}ia  is  not  nocded  fo  support  the  results  tif 
the  inspec  tion.  analv-sis  or  revii.-.v 

Delete  wh.^n-no  longer  needed. 

b.  l>rived  data  that  pro\  ide  user  Hciirss  i.i 
lieu  of  hard  rupv  ,-eport5  thr-t  a,-<»  .-ttitho.-ized 
f<<r  disijosal, 

Uelste  Wiien  CO  longer  netded. 

c.  Wif'n  idi.a  (» reference  da:a.  y-*  J»  d« 
funr.at,  !ar>ge  r^r  doraaJo  sp»H.;fia.'tian.<, 
whi<  h  is"  tran-sft'rred  fro'n  a  host  computer  ur 
serve  f  to  another  computer  Kir  injjut. 
upd.iUns;.  or  tran.s.vtioii  pTof»'ssi;'.K 
o|>eraiions. 

Dfclete  from  the  rece-'-ihg  systein  \vh*rti  ilw; 
u-.put  ojw'ratibti  ks  t/>mpl»'5etL 

I.Notc.  Soii  iii.m  5  oi  this  vh^dule  fo«  i-trjrr 
••xtiac-ted  data.) 

Item  i:i.  Item  13  w.is  pxtractcid  ftotn 
(JRS  23,  itoro  2,  which  covered  both 
word  processing  documents  and 
electronic  messages.  Il«an  13  cover*  oniy 
word  processing  duciunents;  iDp.ssagPS 


will  be  covered  in  r»ew  item  14.  Tbe 
coverage  of  the  item  has  been  expanded 
and  clarified  to  include  word  prccessinp 
documents  that  are  (S)pied  to  an 
electronic  ref;ordkeeping  sj.'stem.  Thiv 
item  will  authorize  the  disposal  of 
documents  on  the  word  processing 
system  if  they  are  copied  to  paper  or 
another  electronic  form  for 
recordkeepino.  or  if  they  are  already 
authorized  for  disposal  by  the  GK.S  cr  h 
NAR-^-approv^d  agency  ntcords 
si:hedule.  Thi^  revised  item  reads  as 
follows: 

Hem  13.  \V->rd  FriKtis^ingFiies. 

Documents  suih  as  letters,  aiemoi^iudd, 
reports,  handbooks,  directives,  and  ma.noaK 
recorded  on  el-^ctronic  media  such  as  hatd 
disks  or  floppy  disketten: 

a.  When  cnpied  fo  paper.  mjrrofortT)  or  a:: 
electronic  recoicis  system  fcjr  r^ctwtik'^png 
purjjoses. 

Dieiele  when  no  longer  needed. 

b.  When  maintained  in  electronic  funriiit 
only  on  the  word  prcx»ssinj>  »y!tem  or 
separate  diskette,  providing  the  records  ba\.< 
been  authorized  for  d'*sfruc*.!on  hy  the  (JiLS 
or  NARA-approved  SF  1 1 5. 

Delete  after  the  expiration  of  tbe  rettriiioi. 
period  authorized  bj  rhe  GRS  or  a  .VARA 
iipproved  SF  115. 

Item  14.  Ititm  14  was  extracted  irttnt 
current  GRS  ^3.  item  2.  Because 
electronic  mail  has  become  so 
widespread,  a  separate  item  for 
electronic  mail  mi  ssag**?  i<  now  nwil.-d 
This  item  will  authorizi?  deletion  of 
records  on  th';  electronic  m.-iil  syst»'tn 
only  when  thi'v  have  be<>n  c>ipiwl  t-.j 
pjiper,  mirroform,  or  anolhor  elecUonM 
system  for  reccjrdkeeping  purpows,  or 
when  their  retention  pt- nod  has f^.xpin-il 
as  specified  by  a  GRS  or  N.^RA- 
approved  a^'^nry  records  s«±'»d»rlp  Th»' 
n».tw  item  reads  as  follows: 

lifia  14.  £'.Vi  f.-'jHK  tr.aii  rt?conit.. 

Senders'  ana  re*  ipienis"  top»%  of 
niessas^es.  reg.irdless  of  length  or  sub^tj;:: .  ' 
that  meet  the  det-jiition  of  fVderat  t>n  onS 
created  using  the  -slectromc  mill  {e-m«il) 
sysiem  .md  any  dt'a<J'jjii;nis. 
"    a.  Ktco-'ds.  ir:t.;udi.-.g  Iran^iHiaMoii  il.ita 
and  any  receipt  da'a  that  r,iay  be  n»|Uir^<< 
that  have  boea  «.o:'.vi"^ed  fti  p4»per  or 
mit  roform  or  ixtpied  to  anoiber  electroi-.' 
system  for  ret  c-rrikeepian  UrJ^te  frota  t!...  •> 
in.,;l  svsfetn  v.hea  no  iori;.;hf  '-.eeded. 

b  Record.s  maintained  oniy  ori  tbe  e-;rt-s,i 
system  for  reci-.ikwpiui,  pr>jv»d:!)g5!>; 
Hi n, ds have  W.fa  cuU»!WKZfd  for d«:>.l;u»'.tji. 
hy  the  GPS  or  i  \'A.-L\-ei.prov..tl  SF  US 

D»d.-;te  fron-.  til-?  eir.rtil  sy.s>>rj  ^t-the 
HxpiMiion  ol  ;lu-  -"tenii^n  j'e.'if'd  auth'i:  /t-i 
by  ih.-  GRS  or  \.\RA  apprt.v.'.l  SI-  J1.5 

[Note:  Soe  liiticduf  t.'oc  for  htrhcf 
inforn.atioc  ci".  e-T-oi!  r?i  ifi.'s,  inrlmJir.y 
t.-iuism.ssion  ar.rl  re<«»!pl  tieta  | 

Item  15.  Itof.-i  15  was  CRS  23,  Hrra  4 
Thnre  are  no  c  h-mgits  rn  the  tnxt  whic  b 
roads: 

Item  l."!.  fi.'»>c-Jfonic.Vp«o(tsfc',=efc 
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Spreadsheets  that  are  recorded  on 
electronic  media  such  as  hard  disks  or  floppy 
diskettes: 

a.  When  used  to  produce  hard  copy  that  is 
maintained  in  organized  files. 

Delete  when  no  longer  needed  to  update  or 
produce  hard  copy. 

b.  When  maintained  only  in  electronic 
form. 

Delete  after  the  expiration  of  the  retention 
period  authorized  for  the  hard  copy  by  the 
GRS  or  a  NARA-approved  SF  115.  If  the 
electronic  version  replaces  hard  copy  records 
with  differing  retention  periods  and  agency 
software  does  not  readily  pennit  selective 
deletion,  delete  after  the  longest  retention 
period  has  expired. 

As  noted  above,  General  Records 
Schedule  23,  Records  Common  to  Most 
Offices  Within  Agencies,  has  been 
modified  by  removal  of  items  covering 
records  created  in  electronic  form  which 
have  been  incorporated  into  GRS  20. 
GRS  23  will  now  read  as  follows: 

GenerafRecords  Schedule  23 

Records  Common  to  Most  Offices  Within 
Agencies 

This  schedule  provides  for  the  disposal  of 
certain  records  common  to  most  offices  in 
Federal  agencies.  It  covers  administrative 
subject  files:  facilitative  records  such  as 
suspense  files,  tracking  and  control  records, 
calendars,  and  indexes:  and  transitory 
documents.  This  schedule  does  not  apply  to 
any  materials  that  the  agency  has  determined 
to  be  nonrecord  or  to  materials  such  as 
calendars  or  work  schedules  claimed  as 
personal. 

Office  Administrative  Files  described 
under  item  1  are  records  retained  by  an 
originating  office  as  its  record  of  initiation  of 
an  action,  request,  or  response  to  requests  for 
information.  This  item  may  be  applied  only 
to  separate  adininistrative  files  containing 
such  records  as  copies  of  documents 
submitted  to  other  offices  for  action 
including  budget  feeder  documents,  purchase 
orders,  training  requests.  Item  1  may  not  be 
applied  to  files  that  also  contain  program 
records,  and  it  may  not  be  applied  by  an 
office  that  receives  ard  takes  action  on 
documents  submitted  by  other  offices. 

Several  items  covering  electronic  records 
produced  on  stand-alone  or  networked 
personal  computers  (such  as  word  processing 
files,  administrative  databases,  and 
spreadsheets)  that  were  previously  in  this 
schedule  have  been  moved  to  General 
Records  Schedule  20.  Electronic  Records.  To 
preserve  the  previous  numbering  of  the  items 
in  GRS  23.  the  item  numbers  that  have  been 
moved  have  tieen  reserved.  The  disposition 
of  records  described  in  this  schedule  that  are 
created  in  electronic  fonn  is  governed  by. 
GRS  20.  items  3. 13. 14.  and  15. 

Item  1.  Office  Administrative  Files. 

Records  accumulated  by  individual  offices 
that  relate  to  the  internal  administration  or 
housekeeping  activities  of  the  office  rather 
than  the  functions  for  which  the  office  exists. 
In  general,  these  records  relate  to  the  office 
organization,  staffing,  procedures,  and 
communications;  the  expenditure  of  funds, 
including  budget  records;  day-to-day 


ad  ninistration  of  office  personnel  including 
tra  ning  and  travel:  supplies  and  office 
sei  vices  and  equipment  requests  and 
re(  eipts;  and  the  use  of  office  space  and 
uti  ities.  They  may  also  include  copies  of 
inl  srnal  activity  and  workload  reports 
(in  :luding  work  progress,  statistical,  and 
na  rative  reports  prepared  in  the  office  and 
foi  warded  to  higher  levels)  and  other 
m<  terials  that  do  not  serve  as  unique 
do  :umentation  of  the  programs  of  the  office. 

1  )estroy  when  2  years  old,  or  when  no 
loi  ger  needed,  whichever  is  sooner. 

Mote:  This  schedule  is  not  applicable  to 
thi  record  copies  of  organizational  charts, 
fui  ctional  statements,  and  related  records 
thi  t  document  the  essential  organization, 
sta  Ting,  and  procedures  of  the  office,  which 
mi  St  be  scheduled  prior  to  disposition  by 
su  imitting  an  SF  115  to  NARA.j 

terns  2-4.  Reserved. 

tern  5.  Schedules  of  Daily  Activities. 
I  ^lendars,  appointment  books,  schedules, 
loj  s,  diaries,  and  other  records  documenting 
m<  etings,  appcintments,  telephone  calls, 
tri  IS,  visits,  anu  other  activities  by  Federal 
en  ployees  while  serving  in  an  official 
ca  lacity,  EXCLUDING  materials  determined 
to  )e  personal. 

.  Records  containing  substantive 
in  armation  relating  to  official  activities,  the 
su  istance  of  which  has  not  been 
in(  orporated  into  official  files,  EXCLUDING 
re(  ords  relating  to  the  official  activities  of 
hi|  h  government  officials  (see  note). 

)estroy  or  delete  when  2  years  old. 

Note:  High  level  officials  include  the 
he  ids  of  departments  and  independent 
agi  ncies;  their  deputies  and  assistants;  the 
he  ids  of  program  offices  and  staff  offices 
in(  luding  assistant  secretaries, 
ad  ninistrators,  and  conunissioners:  directors 
of  )ffic6s,  bureaus,  or  equivalent;  principal 
rej  ional  officials;  staff  assistants  to  those 
af(  rementioned  officials,  such  as  special 
asi  istants,  confidential  assistants,  and 
ad  ninistrative  assistants;  and  career  Federal 
en  ployees.  political  appointees,  and  officers 
of  he  Armed  Forces  serving  in  equivalent  or 
CO  nparable  positions.  Unique  substantive 
re(  ords  relating  to  the  activities  of  these 
im  ividuals  must  he  scheduled  by 
su  imission  of  an  SF  115  to  NARA. 

I.  Records  documenting  routine  activities 
CO  itaining  no  substantive  information  and 
re(  ords  containing  substantive  information, 
th(  substance  of  which  has  been  incorporated 
in  D  organized  files. 

)eslroy  or  delete  when  no  longer  needed. 

Note:  GRS  20,  item  3,  authorizes  deletion 
of  ilectronic  records  described  by  subitems  a, 
an  1  b  of  this  item.) 

tern  6.  Suspense  Files. 

)ocaments  arranged  in  chronological  order 
as  i  reminder  that  an  action  is  required  on 
a  j  iven  date  or  that  a  reply  to  action  is 
ex  )ected  and,  if  not  received,  should  be 
trs  ced  on  a  given  date. 

I.  A  note  or  other  reminder  to  take  action. 
D«  stroy  after  action  is  taken. 

).  The  file  copy  or  an  extra  copy  of  an 
01  igoing  communication,  filed  by  the  date  on 
w  iich  a  reply  is  expected. 

/Vithdraw  documents  when  reply  is 
T&  eived.  (1)  If  suspense  copy  is  an  extra 


copy,  destroy  immediately.  (2)  If  suspense 
copy  is  the  file  copy,  incorporate  it  into  the 
official  files. 

Item  7.  Transitory  Files. 

Documents  of  short-term  interest  which 
have  no  documentary  or  evidential  value  and 
normally  need  not  be  kept  more  than  90 
days.  Examples  of  transitory  corresf)ondence 
are  shown  below. 

a.  Routine  requests  for  information  or 
publications  and  copies  of  replies  which 
require  no  administrative  action,  no  policy 
decision,  and  no  special  compilation  or 
research  for  reply. 

b.  Originating  office  copies  of  letters  of 
transmittal  that  do  not  add  any  information 
to  that  contained  in  the  transmitted  material, 
and  receiving  office  copy  if  filed  separately 
from  transmitted  material. 

c.  Quasi-official  notices  including 
memoranda  and  other  records  that  do  not 
serve  as  the  basis  of  official  actions,  such  as 
notices  of  holidays  or  charity  and  welfare 
fund  appeals,  bond  campaigns,  and  similar 
records. 

Destroy  when  3  months  old.  or  when  no 
longer  needed,  whichever  is  sooner. 

Item  8.  Tracking  and  Control  Records. 

Logs,  registers,  and  other  records  used  to 
control  or  document  the  status  of 
correspondence,  reports,  or  other  records  that 
are  authorized  for  destruction  bv  the  GRS  or 
a  NARA-approved  SF  115. 

Destroy  or  delete  when  no  longer  needed. 

Item  9.  Finding  Aids  (or  Indexes). 

Indexes,  lists,  registers,  and  other  finding 
aids  used  only  to  provide  access  to  records 
authorized  for  destruction  by  the  GRS  or  a 
NARA-approved  SF  115.  EXCLUDING 
records  containing  abstracts  or  other 
information  that  can  be  used  as  an 
information  source  apart  from  the  related 
records. 

Destroy  or  delete  with  the  related  records 
or  sooner  if  no  longer  needed. 

Dated:  October  6,  1994. 
Trudy  Huskcamp  Peterson, 
Acting  Archivist  of  the  United  States. 
IFR  Doc.  94-25560  Filed  10-14-94;  8:45  amj 
BILUNG  C00€  751S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Policy  €tatement  on  Agreement 
States  Program:  Extension  of 
Comment  Period 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Draft  Statement  of  Policy: 

Extension  of  Comment  Period. 

summary:  On  August  5,  1994  (59  FR 
40058),  the  Nuclear  Regulatory 
Commission  published  for  public 
comment  a  draft  proposed  policy 
statement  on  the  Agreement  States 
Program.  The  draft  policy  statement 
establishes  Agreement  State  program 
principles,  and  describes  the  respective 
roles  and  responsibilities  of  the  NRC 
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and  the  States  in  the  administration  of 
this  program,  which  is  authorized  by 
Section  274  of  the  Atomic  Energy  Act  of 
1954,  as  amended.  Agreement  States  are 
States  which  have  assumed  regulatory 
authority  from  NRC  over  the  possession 
and  use  of  certain  radioactive  materials. 
The  draft  document  is  an  "umbrella" 
policy  statement  which  will  serve  as 
broad  guidance  in  delineating  the  NRC's 
and  the  State's  respective 
responsibilities  and  expectations.  The 
comment  period  for  this  draft  policy 
statement  expired  on  October  4, 1994. 
The  NRC  has  been  requested  to  extend 
the  comment  period  and  has  decided  to 
grant  the  request.  Therefore,  the 
comment  period  has  been  extended.  The 
extended  comment  period  now  expires 
on  December  19, 1994. 
DATES:  The  comment  period  has  been 
extended  and  now  expires  December  19, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  before  this  date. 
ADDRESSES:  Send  written  comments  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Docketing  and  Services 
Branch.  DeHver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  am  and  4:15  pm  on 
Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Lopez-Otin,  Federal  Liaison, 
Office  of  State  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  2G555,  telephone  (301)  504-2598. 

Dated  at  Rockville,  Maryland  this  11th  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle. 

Acting  Secretary  of  the  Commission. 
[FR  Doc.  94-25586  Filed  10-14-94;  8:45  am] 
BILUNQ  C00€  7S9(M>1-M 


Agreement  State  Regulatory  Programs 
Adequacy  To  Protect  Public  Health  and 
Safety  and  Compatibility  With  the  NRC 
Regulatory  Program  Draft  Statement  of 
Policy:  Extension  of  Comment  Period 

AGENCY:  Nuclear  Regulatory 

.Commission. 

ACTION:  Draft  Statement  of  Policy:- 

Extension  of  Comment  Period. 


SUMMARY:  On  July  21, 1994,  (59  FR 
37269),  the  Nuclear  Regulatory 
Commission  published  for  public 
comment  a  draft  general  statement  of 
policy  regarding  the  review  of 
Agreement  State  radiation  control 
programs.  The  comment  period  for  this 
draft  pohcy  statement  was  originally  to 


have  expired  on  October  19, 1994.  The 
NRC  plans  to  hold  a  public  meeting  on 
the  draft  policy  statement  on  November 
15, 1994,  which  will  also  be  announced 
in  a  Federal  Register  notice.  In  order  to 
assure  that  the  public  meeting  on  the 
draft  policy  statement  is  held  during  the 
comment  period  and  in  order  to  assure 
that  an  adequate  opportimity  is 
provided  for  the  public  to  comment  on 
this  important  issue,  the  NRC  has 
decided  to  extend  the  comment  period. 
The  extended  comment  period  now 
expires  on  December  19, 1994. 
DATES:  The  comment  period  has  been 
extended  an  now  expires  December  19, 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  before  this  date. 
ADDRESSES:  Send  written  comments  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Docketing  and  Services 
Branch.  Deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  am  and  4:15  pm  on 
Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cardelia  Maupin,  State  Agreements 
Program,  Office  of  State  Programs,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
504-2312. 

Dated  at  Rockville,  Maryland  this  llfh  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 
[FR  Doc.  94-25587  Filed  10-14-94:  8:45  am] 
BILUNQ  CODE  7590-«1-M 


Philadelphia  Electric  Co.,  Public 
Service  Electric  &  Gas  Co.,  Delmarva 
Power  &  Light  Co.,  and  Atlantic  City 
Electric  Co.;  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56,  issued  to  Philadelphia 
Electric  Company  (the  hcensee).  for 
operation  of  the  Peach  Bottom  Atomic 
Power  Station  (PBAPS),  Units  2  and  3, 
located  in  York  County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  the  potential 
environmental  issues  related  to  the 
licensee's  appUcation  to  amend  the 


Peach  Bottom  Atomic  Power  Station. 
Unit  Nos.  2  and  3  operating  licenses. 
The  proposed  action  would  increase  the 
licensed  thermal  power  level  of  the 
reactors  from  the  current  limit  of  3293 
megawatts  thermal  (MWt)  to  a  revised 
limit  of  3458  MWt.  This  request  is  in 
accordance  with  the  generic  boiling 
water  reactor  (BWR)  power  uprate 
program  established  by  the  General 
.   Electric  Company  (GE)  and  approved  bv 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  stalT  in  a  letter  from 
W.  Russell,  NRC,  to  P.  Marriotte, 
General  Electric,  dated  September  30 
1991. 

The  proposed  action  involves  NRC 
issuance  of  a  license  amendment  to 
uprate  the  authorized  power  level  bv 
changing  the  Operating  License, 
Appendices  A  ("Technical 
Specifications")  and  B  ("Environmental 
Technical  Specifications")  to  the 
Operating  License.  The  proposed  action 
is  in  accordance  with  the  Ucensee's 
application  for  amendment  dated  June 
23,  1993,  as  supplemented  by  letters 
dated  April  5.  May  2,  June  6,  June  8, 
June  29,  July  6  (two  letters),  July  7,  Julv 
20,  July  28  (two  letters),  September  16" 
and  September  30, 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  an  increase  in  the  licensed  core 
thermal  power  ft-om  3293  MWt  to  3458 
MWt  and  provide  the  licensee  with  the 
flexibility  to  increase  the  potential 
electrical  output  of  PBAPS,  Units  2  and 
3.  providing  additional  electrical  power 
to  the  licensees'  domestic  and 
commercial  service  areas. 

Environmental  Impacts  of  the  Proposed 
Action 

The  "Final  Environmental  Statement 
(FES)  related  to  operation  of  Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3"  was  issued  in  April  1973.  The 
licensee  submitted  General  Electric  (GE) 
Topical  Report,  NEDC-32183P,  "Power 
Rerate  Safety  Analysis  Report  for  Peach 
Bottom  2  &  3."  Class  III,  dated  May 
1993,  as  Attachment  3  to  the  June  23, 
1993  submittal.  NEDC-32183P  contains 
the  safety  analysis  prepared  by  GE  to 
support  this  hcense  change  request  and 
the  implementation  of  power  uprate  at 
PBAPS  Units  2  and  3.  The  analyses  and 
evaluations  supporting  the  proposed 
license  changes  were  completed  using 
the  guidelines  in  GE  Topical  Report 
NEIX:-31897P-A,  "Generic  Guidelines 
for  General  Electric  Boiling  Water 
Reactor  Power  Uprate,"  Class  III,  dated 
May  1992,  and  NEDC-31984P,  "Generic 
Evaluations  of  General  Electric  Boiling 
Water  Reactor  Power  Update,"  Class  HI. 
dated  July  1991.  The  staff  reviewed  and 


approved  these  Topical  Reports  in  the 
September  30, 1991  letter  described 
above  and  in  a  letter  from  VV.  RusseU,. 
NRC.  to  P.  Marriotte.  General  Electric, 
dated  July  31, 1992. 

The  licensee  provided  informatiog 
regarding  the  non-radiological 
environmental  effects  of  the  propxjsed 
action  in  the  June  23,  application  and 
supplemental  information  in  the 
September  30, 1994  submittal.  The 
licensee  provided  information  regarding 
the  radiological  environmental  effects  of 
the  proposed  action  in  NEDC-3183P 
and  supplemental  information  in  the 
September  30. 1994  submittal.  The  staff 
has  reviewed  the  potential  radiological 
and  non-radiological  effects  of  the 
proposed  action  on  the  environment  as 
described  below. 

Non-Radiological  Environmental 
Assessment 

Power  uprate  will  not  change  the 
method  of  generating  electricity  nor  the 
method  of  handling  any  influents  from 
nor  effluents  to  the  environment. 
Therefore,  no  new  or  different  types  of 
environmental  impacts  are  expected. 

The  staff  reviewed  the  non- 
radiological  impact  of  operation  at 
uprated  power  levels  on  influents  from 
and  effluents  to  the  Conowingo  Pond. 
Peach  Bottom  has  a  once-through 
circulating  water  system  and  five   ■ 
mechanical  draft  cooling  towers  for 
dissipating  heat  from  the  main  turbine 
condensers.  The  cooling  towers  reject 
heat  from  the  circulating  water  prior  to 
discharge  back  to  the  Conowingo  Pond. 
The  cooUng  towers  are  operated  in 
accordance  with  the  requirements  of  the 
facility's  National  Pollution  Discharge 
Elimination  Systam  (NPDES)  permit. 
Permit  No.  PA0009733.  The  NPDES 
permit  includes  a  matrix  which 
specifies  the  number  of  cooling  towers 
that  must  be  in  operation  as  a  function 
of  total  station  thermal  power 
production,  circulating  water  pumps 
and  average  inlet  water  temperature. 

By  letters  dated  February  24  and 
March  31, 1994,  the  licensee  provided 
information  to  the  Pennsylvania 
Department  of  Environmental  Resources 
(PA  DER)  regarding  the  impact  of  power 
uprate  on  cooling  tower  performance.  In 
the  February  24, 1994  letter,  the  licensee 
indicated  that  the  uprated  power  levels 
would  increase  the  temperature  of  the 
circulating  water  leaving  the  main 
condensers  by  approximately  one 
degree  Fahrenheit.  Operation  at  uprated 
power  will  cause  additional  heat  to  be 
rejected  to  the  circulating  water  through 
the  main  condensers.  The  additional 
heat  reiection  would  occur  as  a  result  of 
operation  at  slightly  higher  condenser 
pressures  and  discharge  of  circulating 


w  iter  from  the  main  condenser  with 
sightly  higher  temperatures  as 
described  above.  The  licensee  provided 
a  ^vised  cooling  tower  matrix  to  the  PA 
DIR  which  addressed  cooling  tower 
ooeration  at  uprated  power  levels.  The 
lioensee  noted  that  the  lowest  7-day 
mpving  river  temperature  average  for 
w  lich  cooling  tower  operation  is 
re  juired  dropped  from  53^  to  5 IT.  In 
ge  leraL  the  effect  of  operation  at 
u{  rated  power  would  be  to  increase  the 
di  ty  cycle  of  the  cooling  towers.  By 
le  ter  dated  September  27, 1994,  the  PA 
D;  R  recommended  extension  of  the 
th  !rmal  variance  {Section  316(a)  of  The 
Fe  deral  Water  Pollution  Control  Act 
Ai  lendments  of  1972.  P.L.  92-500,  as 
an  ended)  for  the  Peach  Bottom  Atomic 
Pc  wer  Station.  The  state  concluded  that 
an  increase  in  the  plant's  rated  power 
le  el  will  not  change  the  relative 
ab  mdance.  di  tribulion  and  species 
ca  npqsition  of  fish  in  the  Conowingo 
Pc  nd  provided  the  station  is  operated  in 
ac  :ordance  with  the  revised  matrix.  The 
P.'  DER  indicated  that  the  NPDES 
pe  -mit  will  be  renewed  in  the  near 
fu  ure  to  include  the  revised  matrix. 

"he  operating  speed  and 
ch  iracteristics  of  the  circulating  pumps 
w:  11  not  be  changed  for  power  uprate. 
Tl  us,  the  vohunetric  flow  rate  and 
ve  ocity  of  intake  and  outfall  from  the 
cii  culating  water  system  would  not  be 
ex  3ected  to  change  because  of  operation 
at  iprated  power  levels.  As  stated 
ab  )ve,  the  temperature  of  the  water 
dii  charged  from  the  condensers  is 
ex  jected  to  increase  slightly;  however, 
thi  I  licensee  has  determined  that  the 
ini  :reased  heat  load  is  within  the 
ca  jacity  of  the  existing  cooling  towers. 
Tl  e  operating  matrix  for  the  cooling 
to'  vers  was  revised  to  maintain  the 
tei  iperature  characteristics  of  the  plant 
dii  charge  plume  equivalent  to  those  of 
Lhi  (  existing  plume.  Because  the  flow 
ral  B,  velocity  and  temperature  of  the 
pli  ime  are  all  not  expected  to  change,  no 
ch  inge  to  the  overall  thermal  plume  is 
ex  jected. 

"he  licensee  does  inject  sodium  - 
hy  Dochlorite  into  the  circulating  water 
sy  tem  to  retard  growth  of 
m  croorganisms  with  system 
CO  nponents.  The  sodium  hypochlorite 
in  ection  rate  is  determined  by  the  flow 
rai  B  through  the  circulating  water 
syi  tem,  which  will  not  change  as  a 
rej  ult  of  operation  at  uprated  power 
le\  els.  The  licensee  indicated  the 
ini  reased  heat  rejection  rate  from  the 
CO  )ling  towers  may  lead  to  an  increase 
in  concentration  of  chemicals  and 
contaminants  in  the  cooling  tower. 
However,  the  licensee  is  required  by  the 
NPDES  permit  to  sample  for  residual 
ch  orine  in  the  outfiall  of  the  cooling 


towers  on  a  daily  basis  and  to  maintain 
residual  chlorine  concentrations  within 
the  limits  of  the  permit.  The 
concentrations  of  residual  chlorine  are 
not  expected  to  exceed  the  existing 
permit  limits.  Based  on  the  expected 
minimal  effect  of  uprated  power 
operation  on  cooling  tower  chemical 
concentrations  and  the  monitoring 
requirements  of  the  NPDES  permit,  the 
staff  concludes  the  impact  of  any 
potential  increase  in  cooling  tower 
chemical  effluent  concentration  on  the 
environment  is  not  significant. 

Effluent  discharges  from  other 
systems  were  also  considered.  Effluent 
limits  for  s)'stems  such  as  roof  drains 
and  yard  drains,  the  auxiliary  boiler  and 
the  sewage  treatment  plant  are 
established  in  the  NPDES  permit. 
Discharges  from  these  systems  are  not 
changed  by  operation  at  uprated  power. 
Thus,  the  impact  on  the  enviror.rr.ent 
from  these  systems  as  a  result  of 
operation  at  uprated  power  levels  is  not 
significant. 

Because  the  flow  rate  and  velocity  of 
•  influent  to  and  effluent  from  the 
circulating  water  and  service  water 
systems  will  remain  unchanged  by 
operation  at  uprated  power  levels,  no 
increased  entrainment  of  planktonic 
organisms  and  or  impingement  of  fish  is 
expected.  As  part  of  the  request  to 
update  the  NPDES  permit,  the  licensee 
submitted  a  report  of  aquatic  sampling 
that  was  performed  in  the  Conowingo 
Pond  in  October  and  November  1993. 
The  report  was  provided  to  the  NRC  in 
the  June  29, 1994  letter.  The  objective  of 
the  study  was  to  "determine  the  relative 
abundance  and  distribution  of  fishes  in 
Conowingo  Pond,  particularly  the 
thermal  effluent,  and  compare  the 
results  with  the  historic  record."  The 
report  concluded  that  "No  obvious 
changes  in  the  species  abundance, 
except  for  the  gizzard  shad  in  recent 
years,  were  observed  between  1993  and 
the  historic  record.  Changes  in  the 
abundance  of  a  particular  species  has 
historically  been  associated  with  year 
class  strength.  Strong  year  classes  are 
associated  with  increased  abundance  of 
a  species."  Samples  of  the  gizzard  shad 
were  generally  stronger  than  the  historic 
record  for  the  various  sample  locations 
and  methods. 

Operation  at  uprated  power  levels 
will  not  result  in  increased  noise 
generation  for  the  majority  of  plant 
equipment.  Some  of  this  equipment, 
such  as  the  main  turbine  and  geiierator 
will  operate  at  the  same  speed  and  thus 
will  not  contribute  to  increased  offsite 
noise.  Other  equipment,  such  as  reactor 
feed  pumps,  will  operate  at  increased 
speeds;  however,  the  majority  of  this 
type  of  equipment  is  located  within 
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plant  structures  and  will  not  lead  to 
increased  offsite  noise  levels.  The 
impact  of  a  potential  increase  in  noise 
from  the  cooling  towers  was  considered. 
As  described  previously,  operation  of 
the  cooling  towers  is  controlled  by  the 
requirements  of  the  NPDES  permit. 
Operation  of  the  facility  at  uprated 
power  levels  is  not  expected  to  result  in 
operation  of  more  cooling  towers  than 
are  operated  under  current  power  limits. 
Thus  the  existing  cooling  tower  noise 
levels  would  not  be  expected  to  change. 
However,  the  existing  cooling  towers 
may  be  operated  for  an  increased 
number  of  days  per  year.  The  licensee 
qualitatively  estimated  that  the  cooling 
tower  duty  cycle  would  increase  by  a 
small  amoimt  (in  ternjs  of  cooling 
tower-days  per  year).  Thus,  the  current 
cooling  tower  noise  levels  would  exist 
for  a  slightly  increased  number  of  days 
per  year  and  the  environmental  effect  of 
increased  noise  would  be  insignificant. 

The  FES  described  the  impact  of  plant 
operation  on  fogging  in  the  vicinity  of 
the  facility.  Fogging  estimates  were 
made  for  a  number  of  locations  near  the 
plant.  The  FES  discussed  that  the 
increase  in  fogging  due  to  plant 
operation  over  the  natural  occurrence  of 
fogging  was  expected  to  be  minimal  and 
not  significant.  The  staff  expects  that 
operation  of  the  plant  at  uprated  power 
levels  will  result  in  only  a  minimal 
increase  in  fogging  over  that  discussed 
in  the  FES.  Thus,  the  impact  of  plant 
operation  on  local  fogging,  including 
operation  at  uprated  power,  remains 
insignificant. 

Makeup  water  requirements  are  not 
expected  to  change  significantly,  if  at 
all,  due  to  operation  at  uprated  power 
levels.  The  circulating  water  system, 
service  water  systems  and  cooling 
towers  are  once-through  systems  and,  as 
such,  do  not  have  makeup  requirements. 
The  licensee  indicated  that  operation  of 
the  reactor  at  slightly  (<  30  psig)  higher 
operating  pressures  may  lead  to  slightly 
higher  valve  packing  leak  rates.  System 
leakage,  however,  is  processed  through 
the  liquid  radwaste  system  and  returned 
to  the  condensate  storage  tank  for  reuse. 
Based  on  the  above  considerations,  the 
staff  concluded  that  the  effect  of 
makeup  requirements  at  uprated  power 
levels  on  the  environment  is  not 
significant. 

Radiological  Environmental  Assessment 

The  licensee  evaluated  the  impact  of 
(he  proposed  amendment  to  show  that 
the  applicable  regulatory  acceptance 
criteria  continue  to  be  satisfied  for  the 
uprated  power  conditions.  In 
conducting  this  evaluation,  the  licensee 
considered  the  effect  of  the  higher 
power  level  on  source  terms  on-site  and 


offsite  doses,  and  control  room 
habitability  during  both  normal 
operation  and  accident  conditions.  The 
licensee  provided  information  regarding 
the  radiological  envirormiental  effects  of 
the  proposed  action  in  NEDC-32183P 
and  supplemental  information  in  the 
September  30, 1994  submittal.  In 
Sections  8.1  and  8.2  of  NEDC-32183P, 
the  licensee  discussed  the  potential 
effect  of  power  uprate  on  liquid  and 
gaseous  radioactive  waste  systems. 
Sections  8.3  and  8.4  discussed  the 
potential  effect  of  power  uprate  on 
radiation  sources  in  the  reactor  core 
during  operation  and  post-operation, 
and  radiation  sources  in  the  coolant 
resulted  from  coolant  activation 
products,  activated  corrosion  products 
and  fission  products.  Section  8.5  of  the 
Topical  Report  discussed  the  radiation 
levels  during  normal  operation,  normal 
post-operation,  post-accident,  and 
offsite  doses  during  normal  operation. 
Finally,  Section  9.2  of  NEDC-32183P 
presented  the  results  of  calculated 
whole  body  and  thyroid  doses  at  the 
uprated  power  and  current  authorized 
power  conditions  at  the  exclusion  area 
boundary  and  the  low  population  zone 
that  might  result  from  the  postulated 
design  basis  radiological  accidents  [i.e.. 
loss-of-coolant-accident  (LOCA),  main 
stream  line  break  accident  (MSLBA) 
outside  containment,  fuel  handling 
accident  (FHA)  and  control  rod  drop 
accident  (CRDA). 

In  Section  8.1  of  NEDC-32183P.  the 
licensee  stated  that  there  will  be  only  a 
slight  increase  in  the  liquid  radwaste 
collection  as  a  resuh  of  operation  ai 
higher  power  levels.  The  largest 
contributor  to  the  liquid  waste  results 
from  the  backwash  of  the  condensate 
demineralizers.  The  power  uprate  will 
increase  the  flow  rate  through  the 
condensate  demineralizers,  with  a 
subsequent  reduction  in  the  average 
time  between  backwashing. 
.\dditionally,  neither  the  floor  drain 
collector  subsystem,  northe  waste 
collector  subsystem  is  expected  to 
experience  a  significant  increase  in  the 
total  volume  of  liquid  waste  due  to 
operation  at  the  uprated  condition. 

The  licensee  stated  that  while  the 
activated  corrosion  products  in  liquid 
wastes  are  expected  to  increase 
proportionally  to  the  power  uprate,  the 
total  volume  of  processed  waste  is  not 
expected  to  increase  appreciably  since 
the  only  significant  increase  in 
processed  waste  is  due  to  the  more 
frequent  backwashes  of  condensate  and 
reactor  water  cleanup  (RVVCU)  system 
demineralizers.  The  licensee  noted  that 
backwashing  is  normally  initiated  as  a 
result  of  high  differential  pressure  rather 
than  activity  content  and  that  this  is 


expected  to  remain  the  case  for 
operation  under  uprated  power 
conditions.  Based  on  its  analyses  of  the 
liquid  radwaste  system,  the  licensee  has 
concluded  the  requirements  of  10  CFR 
Part  20  and  10  CFR  Part  50,  Appendix 
I,  will  be  met.  Based  on  the  above 
considerations,  the  staff  concluded  that 
the  effect  on  the  environment  of 
operation  of  the  liquid  radiological 
waste  stream  at  uprated  power  levels  is 
not  significant. 

The  gaseous  waste  management 
systems,  collect,  control,  process,  store 
and  dispose  of  gaseous  radioactive 
waste  generated  during  normal 
operation  and  abnormal  operational 
occurrences.  The  gaseous  waste 
management  systems  include  the  offgas 
system,  standby  gas  treatment  system 
(SGTS),  and  various  building  ventilation 
systems.  The  systems  are  designed  to 
meet  the  requirements  of  10  CFR  Part  20 
and  10  CFR  Part  50,  Appendix  I. 

In  its  power  uprate  submittal,  the 
licensee  has  stated  that  the  greatest 
contributor  of  radioactive  gases  are  the 
non-condensible  radioactive  gases  from 
the  main  condenser,  including 
activation  gases  (principally  N-16. 0- 
19,  and  N-13)  and  radioactive  noble  gas 
parents.  The  increase  in  production  of 
these  gases  is  expected  to  be 
approximately  proportional  to  the  core 
power  increase.  These  non-condensible 
radioactive  gases,  along  with 
nonradioactive  air  due  to  in-leakage  to 
the  condenser,  are  continuously 
removed  by  the  stream  jet  air  ejector 
from  the  main  condensers,  and 
discharge  into  the  offgas  system.  The 
flow  of  these  gases  into  the  offgas 
system  are  included  with  the  flow  of  H: 
and  O2  from  the  recombiner  which  will 
also  increase  linearly  with  core  power. 
Radioactive  gases  and  H2  and  O;  pass 
from  the  recombiner  through  an 
adsorber  bed,  holdup  pipe.  HEPA  fillers 
and  exit  the  facility  through  the  main 
stack.  Gaseous  activity  effluent  release 
rates  are  monitored  down  stream  of  the 
adsorber  bed  and  alarms  are  provided  in 
the  control  room.  The  licensee  has 
stated  that  the  operational  increases  in 
gases  are  not  significant  when  compared 
to  the  current  total  system  flow. 

The  design  basis  for  the  offgas  system 
is  for  activity  release  rates  of  100.000 
microcuries  per  second  based  on  a 
mixture  of  activation  and  fission 
product  gases  and  fuel  leakage  and  a  30- 
minute  holdup  time.  The  system  is 
designed  to  met  the  requirements  of  10 
CFR  Part  20  and  10  CFR  part  50, 
appendix  I.  Performance  of  the  system 
at  uprated  power  levels  is  expected  to 
remain  within  the  system  design  basis 
and,  thus,  to  continue  to  meet  the 
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requirements  of  10  CFR  Part  20  and  10 
CFR  Part  50,  Appendix  I. 

The  contribution  of  gases  to  the 
gaseous  waste  management  system  from 
building  ventilation  systems  is  not 
expected  to  increase  significantly  with 
power  uprate  because  1)  the  amount  of 
fission  products  released  into  the 
reactor  coolant  depends  on  the  number 
and  nature  of  the  hiel  rod  defects  and 
is  not  dependent  on  reactor  power,  and 
2)  the  concentration  of  coolant 
activation  products  is  expected  to 
remain  unchanged  since  the  linear 
increase  in  the  production  of  these 
products  will  be  offset  by  the  linear 
increase  in  steaming  rate. 

Based  on  its  review  of  the  gaseous 
waste  management  system,  the  staff 
concluded  that  the  effect  on  the 
environment  of  operating  the  gaseous 
radiological  waste  stream  at  uprated 
power  is  not  significant. 

The  licensee  nas  evaluated  the  effects 
of  the  power  rerate  on  in-plant  radiation 
levels  in  the  Peach  Bottom  2  and  3 
facility  during  normal  conditions.  The 
radiation  levels  during  periods  of 
normal  operation  and  post-operation  are 
expected  to  increase  by  no  more  than 
the  percentage  increase  in  power  level. 
However,  because  many  areas  of  the 
plant  were  designed  for  higher  than 
expected  radiation  sources,  the  small 
increase  in  radiation  levels  expected 
due  to  power  rerate  will  not  affect 
radiation  zoning  or  shielding  in  the 
plant. 

Durihg  periods  of  normal  and  post- 
operation  conditions,  individual  worker 
exposures  will  be  maintained  within 
acceptable  limits  by  the  existing  "as- 
low-as-reasonably-achievable"  (ALA  RA) 
program,  which  controls  access  to 
radiation  areas.  The  ALARA  program  at 
Peach  Bottom  has  been  instrumental  in 
the  lowering  of  annual  collective  doses 
at  the  plant  over  the  past  several  years. 
Since  1985,  the  three-year  average  dose 
at  Peach  Bottom  2  and  3  has  decreased 
by  approximately  70  percent. 

The  licensee  stated  that  the  original 
accident  radiological  consequence 
analyses  could  not  be  exactly 
reconstituted  and,  therefore,  the 
reconstituted  analyses  were  performed 
using  methodology  described  in  the 
updated  final  safety  analysis  report 
(UFSAR)  with  the  original  licensing 
basis  assumptions  at  3528  MWt  (102 
percent  of  the  uprated  power  level).  The 
licensee's  reconstituted  analyses 
indicate  the  calculated  offsite 
radiological  consequence  doses  are 
within  the  dose  reference  values  given 
in  10  CFR  Part  100  and  also  meet  the 
control  room  operator  dose  limit  given 
in  10  CTR  50,  Appendix  A.  General 
Design  Criteria  (GDC)  19. 
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n  the  Peach  Bottom  operating  license 
ety  evaluation  report  issued  in 
A  igust  1972  (Safety  Evaluation  of  the 
P«  ach  Bottom  Atomic  Power  Station 
U;  lits  2  &  3.  Docket  Nos:  50-277, 50- 
2>  8"  issued  by  the  Atomic  Energy 
C(  mmission.  dated  August  11, 1972). 
th ;  staff  performed  an  independent 
ra  iiological  consequence  analyses  at 
3^  40  MWt  (105  percent  of  current 
pc  wer  level).  The  staff  believes  that,  in 
ge  neral,  offsite  and  control  room 
operator  doses  will  increase 
pr  Dportionally  to  the  increase  in  power 
le'  'el.  Therefore,  the  staff  did  not 
re  alculate  the  offsite  and  control  room 
Of  erator  doses  resulting  from  a 
pc  stulated  design  basis  loss  of  coolant 
ac  ;ident  (which  is  the  controlling 
de  5ign  basis  accident  (DBA)).  Instead. 
th  !  staff  proportionally  increased  the 
dc  ses  based  on  power  levels  using  the 
sa:  ne  licensing  basis  assumptions  used 
in  1972  and  compared  them  with  the 
lie  jnsee's  reconstituted  calculation  (See 
Ta  lie  1  below).  Neither  the  staff  nor  the 
lie  9nsee  included  radiation  doses 
rei  ulting  from  (1)  main  steam  line 
isc  lation  valve  leakages  and  (2)  SGTS 
fis  iion-product  bypass  during  the 
rei  ctor  building  pressure  drawdown 
tir  le  following  a  DBA,  since  they  were 
no :  included  in  the  original  licensing 
ba  ;is  assumptions. 

Table  1 


EAB 

tl|yroid  wtx>le  body 

(rem) 


SER    3440  MWt 

'4.0     1. 
3528  MWt     14.4     1   . 
UFeAR3440    MWt 

.5  0.4. 
35^8  MWt    14.8  0.6. 
Pajt  100  Limits    300 


LPZ 

thyroid  whole  body 

(rem) 


105  3    (note  1) 

108  3    (note  2) 

201  1.3 

239  3.9 

300  25 


fote  1    Safety  Evaluation  for  Peach 
Boftom  Atomic  Power  Station  Units  2  and  3 
(Aijgust  1972) 

lote  2    Uprated  based  on  power  ratio 
lased  on  a  review  of  the-licensee's 
ma  ior  assumptions  and  methodology 
us  d  in  their  reconstituted  dose 
ca  :ulations  and  the  staff's  original 
saf  ;ty  evaluation,  the  staff  finds  that  the 
off  lite  radiological  consequences  and 
coi  itrol  room  operator  doses  at  uprated 
35;  8  MWt  still  remain  below  10  CFR 
Paj  HOO  dose  reference  values  and  GDC 
19  Hose  limit  and  the  increase  in 
radiological  consequences  is  very 
mijjior. 

M  is  expected  that  the  increased 
enargy  requirements  associated  with 
operation  at  uprated  power  will  require 
an  increase  in  the  reload  fuel 


enrichment  and  will  result  in  increased 
bumup.  The  NRC  previously  evaluated 
the  environmental  impacts  associated 
with  bumup  values  of  up  to  60,000 
MWd/MT  with  fuel  enrichmRnts  up  to 
5%  235U  (published  in  the  Federal 
Register,  53  FR  6040  dated  February  29. 
1988).  The  staff  concluded  that  the 
environmental  impacts  associated  with 
Table  S-3  of  10  CFR  51.51,  "Uranium 
Fuel  Cycle  Environmental  Data."  and 
Table  S-4  of  10  CFR  51.52, 
"Environmental  Effects  of 
Transportation  of  Fuel  and  Waste."  are 
conservative  and  bound  the 
corresponding  impacts  for  bumup  levels 
of  up  to  60.000  MWd/MtU  and  ^-^U 
enrichments  up  to  5  percent  by  weight. 
In  the  September  30, 1994  submittal,  thi 
licensee  indicated  that  while  fuel 
burnup  and  enrichment  levels  may 
increase  as  a  result  of  operation  at 
uprated  power,  the  bumup  and 
enrichment  will  remain  within  the  5% 
enrichment  and  60.000  MWd/MT  value 
previously  evaluated  by  the  staff.  Based 
on  the  above  cited  environmental 
assessment  and  the  licensee's 
statements  regarding  expected  bumup 
and  enrichment  values,  the  staff 
concludes  that  the  environmental  effects 
of  increased  fuel  cycle  and 
transportation  activity  as  a  result  of 
operation  at  uprated  power  levels  are 
not  significant. 

The  NRC  staff  has  reviewed  the 
licensee's  re-evaluation  of  the  potential 
radiological  and  non-radiological 
environmental  impacts  for  the  proposed 
action.  On  the  basis  of  the  review 
described  above,  the  NRC  staff  finds  that 
the  radiological  and  non-radiological 
environmental  impacts  associated  with 
the  proposed  small  increase  in  power 
are  very  small  and  do  not  change  the 
conclusion  in  the  FES  that  the  operation 
of  Peach  Bottom  Atomic  Power  Station. 
Units  2  and  3.  would  cause  no 
significant  adverse  impact  upon  the 
quality  of  the  human  environment. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  or  non-radiological 
environmental  impact. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated. 

The  principal  alternative  to  the  action 
would  be  to  deny  the  request.  Such 
action  would  not  significantly  reduce 
the  environmental  impact  of  plant 
operation  but  would  restrict  operation 
of  Peach  Bottom  Atomic  Power  Station. 


Units  2  and  3  to  the  currently  licensed 
power  level  and  prevent  the  facility 
from  generating  the  additional  60  MWe 
that  is  obtainable  from  the  existing  plant 
design. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  related  to  the  operation  of 
Peach  Bottom  Atomic  Power  Station, 
Units  2  and  3,"  dated  April  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  consulted  with 
the  Bureau  of  Radiation  Protection, 
Pennsylvania  Department  of 
Environmental  Resources,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments  regarding  NRC's  proposed 
action. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  June  23, 1993,  as  supplemented 
by  letters  dated  April  5,  May  2,  June  6. 
June  8,  June  29,  July  6  (two  letters),  July 
7,  July  20,  July  28  (two  letters). 
September  16, 1994  and  September  30. 
1994,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  State  Library-  of 
Pennsylvania,  Government  Publications 
.Section.  (REGIONAL  DEPOSITORY) 
Education  Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  IfiOl. 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockvilie.  Manland.  this  12lh  liaj' 
ofOctobtT  1994.  . 

For  the  Nurlear  Ki-gulatory  Coniniis.sion. 
|ohn  .Stolz, 

Dimrtor,  Project  Directomln  1-2.  Diviswn  n( 
Rvactor  Projects— l/n.  Officii  of  Nucltnir 
Reactor  Regulation. 

IFR  Do< .  94-25590  Filed  10-14-94:  a  45  anij 
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Worlcshop  to  Discuss  the  Draft  Policy 
Statement  for  Agreement  State 
Regulatory  Programs  Adequacy  to 
Protect  Public  Heaittt  and  Safety  and 
Compatit){|ity  With  the  NRC  Regulatory 
Program 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnON:  Notice  of  meeting. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
convene  a  public  workshop  with 
representatives  of  Agreement  States, 
non-Agreement  States,  the  regulated 
community,  public  groups  and  the 
general  public  to  discuss  the  draft 
policy  statement  for  Agreement  State 
adequacy  to  protect  public  health  and 
safety  and  compatibility  of  Agreement 
State  regulatory  programs  with  that  of 
the  NRC.  The  purpose  of  the  workshop 
is  to  seek  comments  and 
recommendations  from  the  full 
spectrum  of  interested  parties  on  the 
various  issues  pertaining  to  the  draft 
policy  statement. 

DATE:  The  workshop  will  be  held  on 
November  15, 1994.  The  time  is  8:30 
a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  is  to  be  held  at 
the  Nuclear  Regulatory  Commission's 
Auditorium,  Two  White  Fhnt,  11545 
Rockville  Pike.  Rockville.  Maryland 
20814,  Telephone  (301)  504-3340. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cardelia  Maupin,  Office  of  State 
Programs,  Mail  Stop  3D23,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone  (301)  504-2325. 
SUPPt.EMENTARY  INFORMATION:  On  July 
21, 1994  (59  FR  37269).  the  Nucloar 
Regulatory  Commission  published  for 
public  comment  a  draft  general 
statement  of  policy  reganjing  the  nrview 
of  Agreement  State  radiation  control 
programs.  The  comment  period  for  this 
draft  policy  statement  expires  on 
December  19.  1994.  A  copy  of  the  draft 
policy  statement,  which  will  be  the 
subject  of  the  November  15,  1994 
workshop  can  be  obtained  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level)  Washington.  DC 
20555.  However,  a  copy  can  also  be 
obtained  by  contacting:  Cardelia 
Maupin,  Office  of  State  Programs,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone  (301) 
504-2312. 

Conduct  of  the  Meeting 

The  workshop  will  be  conducted  in  a 
manner  that  will  expedite  the  orderly 
conduct  of  business.  A  transcript  of  the 
workshop  will  be  available  for 
inspection,  hnd  copying  for  a  fe»!.  at  the 


NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC  20555  on  or  about  December  15, 
1994. 

The  following  procedures  apply  to 
public  attendance  at  the  workshop: 

1 .  Questions  or  statements  bom 
attendees  will  be  entertained  as  time 
permits. 

2.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

Dated  at  Rw  kviUe.  Maryland  this  bih  day 
of  October.  1994. 

For  the  Nuclear  Regulatory  CornmiMion 
Richard  Bangart, 
Director,  Office  of  State  Progmms. 
IFR  Doc.  94-25588  Filed  10-14-94;  8;";5  anil 
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Final  Memorandum  of  Understanding 
Between  the  US.  Nuclear  Regulatory 
Commission  and  the  State  of  New 
(Hampshire 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice. 


summary:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  Final 
Memorandum  of  Understanding  (MOI  i) 
between  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  ofNfnv 
Hampshire.  TTie  MOU  provides  the 
basis  for  mutually  agreeable  procedur** 
whereby  the  State  of  New  Hamp<ihiiv 
may  utilize  the  NRC  Emergency 
Response  Data  System  (ERDS)  to  receive 
data  during  an  emergency  at  a 
commercial  nuclear  power  plant  in  N#*w 
Hampshire.  Pubhc  comments  were 
addressed  in  conjunction  with  the  MOI ' 
with  the  State  of  .Michigan  published  in 
the  Federal  Register  Vol.  57,  No,  28, 
February  11.  1992. 

effective  date:  This  MOU  is  pffftclive 
September  7.  1994. 
addresses:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection  and  copying  for  a  fee  in  ihir 
NKC  Public  Document  Room.  2120  L 
Street,  N.W.  (Lower  Level),  \Vashingtf,n. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jolin 
R.  Jolicoeur  or  Eric  Weinstein,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data,  U.S.  Nuclear  Regulatory 
Commis.sion.  Washington,  DC  20555. 
Telephone  (301)  415-6402  or  (301)  41.S- 
7559. 

This  attached  MOU  is  intended  to 
formalize  and  define  the  manner  in 
which  the  NRC  will  cooperate  with  the 
State  of  New  Hampshire  to  providi;  dist.t 
related  to  plant  conditions  during 
emergencies  at  commercial  nuclear 
powor  plants  in  New  Hampshire.  Datt-il 
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at  Rockville,  Maryland,  this  6th  day  of 
October.  1944. 

For  the  Nuclear  Regulatory  Commission. 
Edward  L.  Jordan, 

Director,  Office  for  Analysis  and  Evaluation 
of  Operational  Data. 

Pertaining  to  the  Emergency  Response 
Data  System  Between  the  State  of  New 
Hampshire  Office  of  Emergency 
Management  and  the  U.S.  Nuclear 
Regulatory  Commission 

I.  Authority 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of  New 
Hampshire  enter  into  this  AGREEMENT 
under  the  authority  of  Section  274i  of 
the  Atomic  Energy  Act  of  1954,  as 
amended. 

New  Hampshire  recognizes  the 
Federal  Government,  primarily  the  NRC, 
as  having  the  exclusive  authority  and 
responsibiUty  to  regulate  the 
radiological  and  national  security 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  facilities,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Clean  Air  Act. 

II.  Background 

A.  The  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  authorize  the  Nuclear 
Regulatory  Commission  (NRC)  to  license 
and  regulate,  among  other  activities,  the 
manufacture,  construction,  and 
operation  of  utilization  facilities 
(nuclear  power  plants)  in  order  to  assure 
common  defense  and  security  and  to 
protect  the  public  health  and  safety. 
Under  these  statutes,  the  NRC  is  the 
responsible  agency  regulating  nuclear 
power  plant  safety. 

B.  NRC  beheves  that  its  mission  to 
protect  the  public  health  and  safety  can 
be  served  by  a  policy  of  cooperation 
with  State  governments  and  has 
formally  adopted  a  policy  statement  on 
"Cooperation  with  State  at  Commercial 
Nuclear  Power  Plants  and  Other  Nuclear 
Production  or  Utilization  Facilities"  (54 
FR  7530.  February  22, 1989).  The  policy 
statement  provides  that  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
provisions  to  ensure  close  cooperation 
with  NRC.  This  agreement  isintended 
to  be  consistent  with,  and  implement 
the  provisions  of  the  NRC's  policy 
statement. 

C.  NRC  fulfills  its  statutory  mandate 
to  regulate  nuclear  power  plant  safety 
by.  among  other  things,  responding  to 
emergencies  at  licensee's  facilities  and 
monitoring  the  status  and  adequacy  of 


ti  e  licensee's  responses  to  emergency 
si  nations. 

D.  New  Hampshire  fulfills  its 
St  itutory  mandate  to  provide  for 
pi  eparedness,  response,  mitigation,  and 
re  :overy  in  the  event  of  an  accident  at 
a  luclear  power  plant  through  the  New 
H  impshire  Radiological  Emergency 
R(  sponse  Plan. 

A.  This  Agreement  deHnes  the  way  in 
w  lich  NRC  and  New  Hampshire  will 

c(  operate  in  planning  and  maintaining 
ti  3  capability  to  transfer  reactor  plant 
d)  ta  via  the  Emergency  Response  Data 
S;  stem  during  emergencies  at  nuclear 
power  plants  in  the  State  of  New 
Hampshire. 

B.  It  is  understood  by  the  NRC  and  the 
Si  ite  of  New  Hampshire  that  ERDS  data 
w  11  only  be  transmitted  by  a  Ucensee 

di  ring  emergencies  classified  at  the 
A  ert  level  or  above,  during  scheduled 
te  ts,'  or  during  exercises  when 
a\  lilable. 

Z.  Nothing  in  this  Agreement  is 
in  ended  to  restrict  or  expand  the 
sti  tutory  authority  of  NRC,  the  State  of 
N(  w  Hampshire  or  to  affect  or  otherwise 
al  er  the  terms  of  any  agreement  in 
ef  ect  under  the  authority  of  Section 
2Hb  of  the  Atomic  Energy  Act  of  1954. 
as  amended;  not  is  anything  in  this 
A[  reement  intended  to  restrict  or 
ex  3and  the  authority  of  the  State  of  New 
Hi  mpshire  on  matters  not  within  the 
sc  )pe  of  this  Agreement. 

D.  Nothing  in  this  Agreement  confers 
uf  on  the  State  or  New  Hampshire 
au  thority  to  (1)  interpret  or  modify  NRC 
re  ;ulations  and  NRC  requirements 
in  posed  on  the  licensee;  (2)  take 
en  Forcement  actions;  (3)  issue 
CO  ifirmatory  letters;  (4)  amend,  modify. 
or  revoke  a  license  issued  by  NRC;  or  (5) 
di  ect  or  recommend  nuclear  power 
pi  int  employees  to  take  or  not  to  take 
an  y  action.  Authority  for  all  such 
ac  ions  is  reser\'ed  exclusively  to  the 
N  :c. 

IV  NRC's  General  Responsibilities 

Joder  this  Agreement.  NRC  is 
ponsible  for  maintaining  the 
Er  lergency  Response  Data  System 
(E  IDS).  ERDS  is  a  system  designed  to 
rei  eive,  store,  and  re-transmit  data  from 
plant  data  systems  at  nuclear  power 
nts  during  emergencies.  The  NRC 
1  provide  user  access  to  ERDS  data  to 
on  3  user  terminal  for  the  State  of  New  - 
Hi  mpshire  during  emergencies  at 
nu  :lear  power  plants  which  have 
im  ilemented  an  ERDS  interface  and  for 
wl  ich  any  portion  of  the  plant's  10  mile 
En  ergency  Planning  Zone  (EPZ)  lies 
wi  hin  the  State  of  New  Hampshire.  The 
NI  C  agrees  to  provide  unique  software 
all  3ady  available  to  NRC  (not 
CO  nmercially  available)  that  was 


rei 
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developed  under  NRC  contract  for 
configuring  an  ERDS  workstation. 

V.  New  Hampshire's  General 
Responsibilities 

A.  New  Hampshire  will,  in 
cooperation  with  the  NRC,  establish  a 
capability  to  receive  ERDS  data.  To  this 
end.  New  Hampshire  will  provide  the 
necessary  computer  hardware  and 
commercially  licensed  software 
required  for  ERDS  data  transfer  to  users. 

B.  New  Hampshire  agrees  not  to  use 
ERDS  to  access  data  from  nuclear  power 
plants  for  which  a  portion  of  the  10  mile 
Emergency  Planning  Zone  does  not  fall 
within  its  State  boundary.  Clarification 
of  ERDS  data  will  be  pursued  through 
the  NRC. 

VI.  Implementation 

New  Hampshire  and  the  NRC  agree  to 
work  in  concert  to  assure  that  the 
following  communications  and 
information  exchange  protocol 
regarding  the  NRC  ERDS  are  followed. 

A.  New  Hampshire  and  the  NRC  agree 
in  good  faith  to  make  available  to  each 
other  information  within  the  intent  and 
scope  of  this  Agreement. 

B.  NRC  and  New  Hampshire  agree  to 
meet  as  necessary  to  exchange 
information  on  matters  of  common 
concern  pertinent  to  this  Agreement. 
Unless  otherwise  agreed,  such  meetings 
will  be  held  in  the  NRC  Operations 
Center.  The  affected  utilities  will  be 
kept  informed  of  pertinent  information 
covered  by  this  Agreement. 

C.  To  preclude  the  premature  public 
release  of  sensitive  information,  NRC 
and  New  Hampshire  will  protect 
sensitive  information  to  the  extent 
permitted  by  the  Federal  Freedom  of 
Information  Actr  the  State  Freedom  of 
Information  Act.  10  CFR  2.790,  and 
other  applicable  authority. 

D.  NRC  will  conduct  periodic  tests  of 
licensee  ERDS  data  links.  A  copy  of  the 
test  schedule  will  be  provided  to  New 
Hampshire  by  the  NRC.  New  Hampshire 
may  test  its  ability  to  access  ERDS  data 
during  these  scheduled  tests,  or  may 
schedule  independent  tests  of  the  State 
link  with  the  NRC. 

E.  NRC  will  provide  access  to  ERDS 
for  emergency  exercises  with  reactor 
units  capable  of  transmitting  exercise 
data  to  ERDS.  For  exercises  in  which  the  . 
NRC  is  not  participating.  New 
Hampshire  will  coordinate  with  NRC  in 
advance  to  ensure  ERDS  availability. 
NRC  reserves  the  right  to  preempt  ERDS 
use  for  any  exercise  in  progress  in  the 
event  of  an  actual  event  at  any  licensed 
nuclear  power  plant. 
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VIJ.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 
Director,  Incident  Response  Division, 
Office  for  Analysis  and  Evaluation  of 
Operational  Data,  and  the  Chief, 
Technological  Hazard  Section  of  the 
New  Hampshire  Office  of  Emergency 
Management.  These  individuals  mav 
designate  appropriate  staff 
representatives  for  the  purpose  of 
administering  this  Agreement. 

B.  Identification  of  these  contacts  is 
not  intended  to  restrict  communications 
between  NRC  and  New  Hampshire  staff 
members  on  technical  and  other  d.iv-fo- 
day  activities. 

A.  If  disagreements  arise  about 
matters  within  the  scope  of  this 
Agreement,  NRC  and  New  Hampshire 
will  work  together  to  resolve  these 
differeacus. 

B.  Resolution  of  differences  between 
the  State  of  New  Hampshire  and  NRC 
staff  over  Issues  arising  out  of  this 
Agreement  will  be  the  initial 
responsibility  of  the  NRC  Incident 
Response  Division  management. 

C.  Differences  which  cannot  be 
resolved  in  accordance  with  Sections 
VIII.A  and  VTII.B  will  be  reviewed  and 
resolved  by  the  Director,  Office  of 
Analysis  and  Evaluation  of  Operational 
Data." 

D.  The  NRC's  General  Oiunscl  has  the 
final  authority  to  provide  legal 
interpretation  of  the  Commission's 
regulations. 

IX.  Efft-ctive  Dfite 

This  Agreement  will  take  effet^t  aHfir 
it  has  been  signed  by  both  parties. 

.V.  Duration 

A  formal  review,  nut  less  than  one  (1) 
yoar  after  the  effective  date,  will  be 
performed  by  the  NRC  to  evaluate 
implement.ifion  of  the  Agreement  and 
njsolve  any  problems  identified.  This 
Agreement  will  be  subject  to  periodic 
reviews  and  may  be  amended  or 
modified  upon  written  agreement  by 
both  parties,  and  may  be  terminatoJ 
upon  30  days  written  notice  by  oitijer 
party. 

A7.  StiporaLility 

If  any  pn)vision(s)  of  this  Agreement, 
tir  the  application  of  any  provision(s)  to 
any  person  or  circumstani.es  is  hold 
invalid,  the  remainder  of  this 
Agreement  and  tha  application  of  such 
pnivisions  to  other  persons  or 
«,jrcumstances  will  not  !)e  afftx^ted. 

Daled:  August  30, 1994 


For  the  U.S.  Nuclear  Regulatory 
Commission. 
James  M.  Taylor, 
Executive  Direc0r  for  Operations. 

Dated:  September  7, 1994. 

For  the  State  of  New  Hampshins. 

George  L.  Iverscn, 

Director,  iVew  Hampshire  Office  ofEmtvgency 
Management 

IFR  Doc.  94-2F.589  Filed  10-14-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-34811;  File  No.  SR-Amex- 
94-37] 

Self-Regulatory  Organiratfons;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  the  Off-Site  Storage  of 
Customer  Options  Account 
Information 

C>.1obpr7,  1994. 

Pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s{b)(1),  notice  is 
hereby  given  that  on  September  12, 
1994,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission'T 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  froni  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  paragraph  (b). 
"Maintenance  of  Customer  Records."  of 
Amex  Rule  922,  "Supervision  of 
Accounts,"  roquires  that  background 
and  financial  information  of  customers 
who  have  been  approved  for  options 
transartions  be  maintained  at  boih  the 
branch  office  servicing  llu,  customers 
account  aijd  at  the  priiu  ipal  supervisory" 
office  with  jurisdiction  over  the  branch 
office.  Amex  Rule  922(b)  also  requin^s 
that  copies  of  account  statements  be 
m.iintained  at  both  the  branch  office 
supervising  the  accounts  and  at  U-.p. 
principal  supervisory  office  with 
jurisdiction  over  the  branch  for  the  most 
recent  six-month  period.  The  Amex 
proposes  to  amend  Exchange  Rule 
922(b)  to  provide  that  the  customer 
information  and  account  statoin'snls 
currently  maintained  at  the  principal 
supervisory  office  may  be  maintained  at 
a  lociitioii  othor  than  the  principal 


supervisory  office  if  the  documents  and 
information  are  readily  accessible  and 
promptly  retrievable. 

The  te.xt  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  Amex,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  tht 
self-regulatory  organization  included 
statements  concerning  the  purpo.so  uf 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  reteivetl 
on  the  proposed  rule  change.  The  texl 
of  these  statements  may  be  examined  ai 
the  places  specified  in  Item  IV  below 
The  self- regulatory  organization  has 
prepared  su..iimaries.  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  ihr 
most  signifi(.ant  aspects  of  such 
statements. 

(A)  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rulf 
Change 

(a)  Purpose 

Presently,  tiie  rules  of  all  the  options 
exchanges  and  Uie  National  Association 
of  Securities  De.alers,  Inc.  ("NASD"") 
uniformly  require  that  both  the  brancli 
office  servicing  an  options  customer's 
account  and  the  principal  supervisorv 
office  having  jurisdiction  over  the 
branch  office  retain  account  stal«'.i)ii:al.v- 
and  other  financial  and  backgniund 
information  for  the  account  for 
supervisory  purposes.  With  the 
ad\  ancps  in  data  storage  and  rfitriiv.:! 
capability  available  thmuoh  optical 
disks,  fax  machines,  microfiche  and 
conip'.itpr.  coupled  with  the  es«;alet!riij 
costs  of  storing  records  on-site,  many 
member  organisations  prefer  to  store 
documents  away  from  their  prini:ip.jl 
supervisory  oftlr  es.  In  this  coane<.t)i,!i 
an  increasing  number  of  member 
organizations  h^ve  asked  and  rerr  iv-d 
pennission  from  the  self-rrgula?ory 
organizations  ("SROi,')  to  store  tin- 
rcc{ui!-£il  customtr  option  aixovint 
docunitints  off-site  so  Iwng  as  tbi-y  an- 
readily  accessible  and  pruinpily 
retricviible.  In  view  of  the  nuniboi  ol 
requests  raccived  by  the  SROs  to  siiji;- 
customer  options  iniunnation  oti-sit<', 
the  Options  Self-Regulatory  Cuumii 
("O.SRC  ) '  has  asked  ea.;h  of  th  ? 
optitms  exchanges  and  tiie  NASD  lo 
consider  amending  their  rules  to  pen.iii 


^  The  O-SKC  m  «  co.nnjitiee  uuniprisnd  of 
reprpientati ve.'>  ;iom  nx-Jn  of  tiw  aplions  e>i:liui;i;-. 
.iii(ilhp.\.\.SU 


S2324 


Federal  Register  /  Vc  1.  59.  No.  199  /  Monday.  October  17,  1994  /  Notices 


the  principal  supervisory  office  to  store 
customer  account  information  off-site. 
The  Exchange  believes  that  these  off- 
site  storage  arrangements  are  consistent 
with  the  record  retention  requirement 
rules,  provided  the  documents  are 
readily  accessible  and  promptly 
retrievable.  In  this  regard,  the  proposed 
rule  will  not  compromise  the 
supervisory  obligations  of  a  member 
firm  since  the  firm  will  still  be  required 
to  maintain  customer  option  account 
documents  and  information  at  the- 
branch  office  servicing  the  customer's 
account.  To  ensure  compliance  with  the 
provisions  of  the  rule,  the  Amex  states 
.  that  it  will  periodically  examine  the 
document  retrieval  capabilities  of 
member  firms  using  off-site  document 
storage  arrangements. 

(b)  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 

.equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with  = 

.  persons  engaged  in  facilitating 
transactions  in  securities  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  vdll  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's     ' 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


n 


Solicitation  of  Comments 


Interested  persons  are  invited  to 
SI  bmit  written  data,  views  and 
ar  juments  concerning  the  foregoing. 
P<  rsons  making  written  submissions 
st  ould  file  six  copies  thereof  with  the 
S«  cretary.  Securities  and  Exchange 
C<  mmission.  450  Fifth  Street,  NW., 
VV  ishington.  DC  20549.  Copies  of  the 
su  )mission,  all  subsequent 
ar  lendments,  all  written  statements 
w  th  respect  to  the  proposed  rule 
ch  ange  that  are  filed  with  the 
C(  mmission,  and  all  written 
CO  nmunications  relating  to  the 
pr  )posed  rule  change  between  the 
Cc  mmission  and  any  person,  other  than 
th  )se  that  may  be  withheld  from  the 
pi  blic  in  accordance  with  the 
pr  )visions  of  5  U.S.C.  552,  will  be 
av  lilable  for  inspection  and  copying  at 
thi  I  Commi-ssion's  Public  Reference 
Se  :tion,  45G  Fifth  Street,  NW.. 
W  shington.  DC.  Copies  of  such  filing 
wi  1  also  be  available  for  inspection  and 
CO  )ying  at  the  principal  office  of  the 
ab  )ve-mentioned  self-regulatory 
or  anization.  All  submissions  should 
re  iT  to  the  file  number  in  the  caption 
ab  )ve  and  should  be  submitted  by 
Nc  vember  7, 1994. 

J  or  the  Commission,  by  the  Division  of 
Me  :ket  Regulation,  pursuant  to  delegated 
aul  tiority.^ 

Ma  rgaret  H.  McFarland, 

Deiuty  Secretary. 

(FI  Doc.  94-25552  Filed  10-14-94;  8:45  am] 
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[R(  lease  No.  34-34808;  File  No.  SR-Amex- 
94  01) 

Sc  ('Regulatory  Organizations;  Order 
Ar  sroving  Proposed  Rule  Change  and 
No  ice  of  Filing  and  Order  Granting 
Ac  :elerated  Approval  of  Amendment 
Nob.  1  and  2  to  the  Proposed  Rule 
Change  by  the  American  Stock 
Exfchange,  Inc.  Relating  to  Exercise 
Cu  -Off  Procedures  for  Expiring  Equity 
Op  Uons 

Ocf)ber7, 1994. 

ursuant  to  Section  19(b)(1)  of  the 
Sei  urities  Exchange  Act  of  1934 
("i'  ct"),»  and  Rule  19b-4  thereunder,2 
on  anuary  11, 1994,  the  American 
Stc  ck  E.xchange,  Inc.  ("Amex"  or 
"E:  change")  submitted  to  the  Securities 
an(  Exchange  Commission 
("(  ommission")  a  proposed  rule  change 
rel  ting  to  the  exercise  procedures  for 
exj  iring  equity  option  contracts.  The 


7  CFR  200.3&-3(a)(12)  (1993). 

5U.S.C.S78s(b)(l)(1988). 

7CFR240.19b-4(1993). 


proposal  was  published  for  comment  in 
the  Federal  Register  on  February  18. 
1994.'  No  comments  were  received  on 
the  proposed  rule  change.  The  Amex 
filed  Amendment  No.  1  to  the  proposal 
on  September  22, 1994.  and 
Amendment  No.  2  on  October  5. 1994.* 
This  order  approves  the  proposed  rule 
change,  as  amended.* 

Currently,  with  regard  to  expiring 
equity  options.  Amex  customers  and 
member  organizations  ^  are  required  to 
indicate  their  exercise  decisions  to 
clearing  members  no  later  than  5:30 
p.m.  Eastern  Standard  Time  ("E.S.T.") 
on  the  business  day  immediately  prior 
to  the  expiration  date  of  the  options 
("Exercise  Cut-Off-Time").'  This  is  the 
latest  time  by  which  an  exercise 
instruction  8  may  be:  (1)  prepared  by  a 
clearing  member  for  positions  in  its 
proprietary  trading  account;  (2) 
accepted  by  a  clearing  member  from  a 
non-clearing  member;  or  (3)  accepted  by 
a  member  organization  from  any 
customer.^  The  only  exceptions  to  Rule 
980  are:  (1)  to  remedy  mistakes  made  in 
good  faith;  (2)  to  take  appropriate  action 
as  the  result  of  a  failure  to  reconcile 
unmatched  Exchange  option 


^  See  Securities  Exchange  Act  Release  No.  33609 
(February  9, 1994).  59  FR  8279  (February  18. 1994). 

*  In  Amendment  Nos.  1  and  2.  the  Amex  proposes 
to  make  certain  clarifying  amendments  to  Rule  980. 
as  discussed  herein.  See  Letters  from  Claire 
McGrath.  Managing  Director  and  Special  Counsel, 
Derivative  Securities.  Amex,  to  Michael  Walinskas. 
Branch  Chief,  Office  of  Market  Supervision 
("OMS"),  Division  of  Market  Regulation 
("Division"),  Commission,  dated  September  22, 
1994  ("Amendment  No.  1");  and  from  Claire 
McGrath.  Managing  Director  and  Special  Counsel,  . 
Derivative  Securities,  Amex,  to  Michael  Walinskas. 
Branch  Chief,  OMS,  Division,  Commission,  dated 
October  5. 1994  ("Amendment  No.  2"). 

'The  Commission  notes  that  substantively 
similar  proposals  by  the  other  options  exchanges 
are  being  approved  concurrently  with  the  Amex's 
proposed  rule  change.  S££File  Nos.  SR-CBOE-94- 
06:  SR-Phb(-93-37;  and  SR-PSE-94-12. 

•As  used  herein,  the  term  "member  organization" 
also  includes  individual  members  of  the  Exchange. 

'  See  Amex  Rule  980.  Generally,  equity  options 
may  be  traded  until  the  close  of  business  on  the  last 
business  day  t)efore  expiration,  which  is  generally 
the  third  Friday  of  the  expiration  month 
("Expiration  Friday"). 

•For  customers,  an  exercise  instruction  is  a 
notice  delivered  to  a  member  organization  to 
exercise  an  option.  For  a  member  organization  or 
clearing  member,  an  exercise  instruction  is  a  notice 
to  The  Options  Clearing  Corporation  ("OCC")  to 
exercise  an  option  that  would  not  he  automatically 
exercised  pursuant  to  OCC's  exercise-by-exception 
procedure  ("OCC  Rule  805"),  or  not  to  exercise  an 
option  that  otherwise  would  automatically  be 
exercised  pursuant  to  the  OCC  Rule  805.  See  infra 
note  14.  The  OCC  has  separate  rules  regarding  the 
cut-off  time  by  which  exercise  notices  must  be 
delivered  to  the  OCC  by  the  clearing  members.  The 
proposed  rule  change  does  not  in  any  way  affect  the 
rules  of  the  OCC. 

« In  most  cases,  exercise  instructions  are 
transmitted  to  Exchange  clearing  members 
electronically  through  the  Clearing  Management 
and  Control  System  ("C/MACS"). 
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transactions;  and  (3)  where  exceptional 
circumstances  relating  to  a  customer's 
ability  to  communicate  exercise 
instructions  to  a  member  organization 
(or  a  member  organization's  ability  to 
receive  such  exercise  instructions)  prior 
to  the  Exercise  Cut-Off  Time  warrant 
such  action.'"  Member  organizations  are 
required  to  prepare  a  memorandum  of 
every  exercise  instruction  received  from 
a  customer  stating  the  time  when  such 
instruction  was  received.  If  a  member 
organization  receives  an  exercise 
instruction  or  tenders  an  exercise  notice 
to  the  OCC  pursuant  to  one  of  the 
exceptions  described  above,  the  member 
organization  must  maintain  a 
memorandum  setting  forth  the 
circumstances  giving  rise  to  the 
exception.  If  the  member  organization  is 
relying  on  either  the  first  or  third 
exception  described  above,  it  must 
promptly  file  a  copy  of  the 
memorandum  with  the  Exchange. 

Presently,  it  is  a  violation  of  Rule  980 
for  clearing  members  to  accept  exercise 
instructions  after  the  Exercise  Cut-Off 
Time,  except  in  reliance  on  one  of  the 
above  exceptions.  Because  exercise 
instructions  are  submitted  to  the 
clearing  members  and  then  to  the  OCC 
by  the  clearing  members,  without 
having  the  audit  trail  pass  directly 
through  the  Exchange,  it  is  difficult  for 
the  Exchange  to  surveil  for  violations  of 
Rule  980." 

In  order  to  enhance  the  ability  of  the 
Exchange  to  surveil  for  violations  of 
Rule  980  for  expiring  equity  options,  the 
proposed  rule  change  would  alter  the 
existing  exercise  instruction  procedures 
by  requiring  that  final  exercise  decisions 
also  be  submitted  to  the  Exchange.  The 
clearing  members  would  still  be 
responsible  for  delivering  exercise 
notices  to  the  OCC.'^  however,  the 


'"Rule  980  also  does  not  apply  to  expiring  index 
options.  See  Amex  Rules  900C  and  980C.  An 
additional  purpose  of  the  proposed  rule  change  is 
to  specifically  state  within  Rule  980  that  the 
Exercise  Cut-Off  Time  does  not  apply  to  expiring 
index  options.  , 

"  The  Commission  believes  that  the  Exercise  Cut- 
Off  Time  serves  an  important  investor  protection 
function.  Specifically,  the  Exercise  Cut-Off  Time 
protects  holders  of  short  positions  in  equity  options 
from  unanticipated^events  occurring  after  the  close 
of  the  market.  As  the  Commission  has  previously 
stated,  if  expiring  equity  options  were  allowed  to 
be  exercised  after  the  Exercise  Cut-Off  Time  for 
reasons  other  than  the  exceptions  set  forth  above, 
the  Commission  believes  that  options  writers  could 
be  unfairly  disadvantaged  with  respect  to  options 
holders  by  not  having  the  same  opportunity  to  react 
to  such  unanticipated  events.  See  Securities 
Exchange  Act  Release  No.  19589  (March  10. 1983). 
48  FR  11196  (March  16, 1963). 

"Exercise  instructions  will  still  be  submitted  to 
clearing  members,  however,  the  requirements  for 
this  process  will  be  determined  by  each  clearing 
member,  in  accordance  with  the  OCC's  rules.  This 
process  will  no  longer  be  governed  by  the  Amex's 
rules.  Pursuant  to  the  OCC's  rules,  equity  options 


proposed  rule  change  would  allow  the 
Exchange  to  accurately  document  when 
each  exercise  instruction  was  received 
by  a  member  organization  or  clearing 
member,  or  delivered  by  a  clearing 
member  to  the  OCC'^  The  Exercise  Cut- 
Off  Time  wrill  still  be  5:30  p.m.  (E.S.T.) 
on  the  business  day  immediately  prior 
to  the  expiration  date.  Pursuant  to  the 
proposal,  however,  there  will  be  two 
means  of  exercising  an  expiring  equity 
option:  (1)  take  no  action  and  allow 
exercise  determinations  to  be  made  in 
accordance  with  OCC  Rule  805;'''  or  (2) 
the  member  organization  may  submit  a 
contrary  exercise  advice  [i.e.,  a  notice 
committing  an  option  holder  either  to 
exercise  an  option  that  w-ould  not 
otherwise  be  exercised  automatically 
pursuant  to  OCC  Rule  805.  or  not  > 
exercise  an  option  that  otherwise  would 
be  exercised  automatically  pursuant  to 
OCC  Rule  805)  ("Contrary  E.xercise 
Advice").  Contrary  Exercise  Advices 
would  be  submitted  by  a  member 
organization  either:  (1)  at  a  place 
designated  for  that  purpose  by  any 
national  options  exchange  of  which  the 
member  organization  is  a  member  and 
where  the  option  is  listed;  or  (2)  to  the 
Exchange  via  the  OCC  in  a  format 
prescribed  by  the  OCC*  In  those 
instances  where  OCC  Rule'805  has  been 
waived  by  the  OCC.'^  the  proposal 


expire  at  12:00  a.m.  on  the  third  Saturday  of  the 
expiration  month.  As  explained  earlier,  the  OCC 
has  its  own  rules  as  to  the  latest  time  by  which 
clearing  members  must  submit  exercise  notices  to 
the  OCC.  These  rules  are  separate  from  the 
Exchange's  Exercise  Cut-Off  Time  and  are  not 
affected  by  the  proposed  rule  change. 

"The  proposed  rule  change  also  makes  it  clear 
that  reporting  of  final  exercise  decisions  as 
contemplated  by  the  revised  rule  does  not  serve  to 
substitute  as  the  effective  exercise  notice  to  OCC  for 
the  exercise  or  non-exercise  of  expiring  options. 

'■•  OCC  Rule  805  provides  for  automatic  exercise 
of  in-the-money  options  at  expiration  without  the 
submission  of  an  exercise  notice  to  OCC  if  the  price 
of  the  security  underlying  the  option  is  at  or  above 
a  certain  price  (for  calls)  or  at  or  below  a  certain 
price  (for  puts):  and  the  non-exercise  of  an  option 
at  expiration  if  the  price  of  the  security  underlying 
the  option  does  not  satisfy  such  price  levels.  See 
OCC  Rule  805. 

"Even  though  this  may  be  accomplished  bv 
submitting  exercise  decisions  directly  to  the 
Exchange,  the  more  likely  manner  of  accomplishing 
this  will  be  to  submit  the  exercise  decisions  to  the 
Exchange  through  C/MACS.  Due  to  the  burden  that 
would  be  placed  on  members  of  having  to  manually 
process  every  exercise  decision  for  delivery  directly 
to  the  Exchange,  the  procedures  and  rules  being 
approved  herein  will  not  be  implemented  by  the 
Amex  until  the  OCC  submits  a  written 
representation  to  the  Commission  that  C/MACS  has 
been  modified  as  necessary,  fully  tested,  and  ready 
to  go  on-line,  to  allow  members  to  submit  exercise 
decisions  to  the  Exchange  though  C/MACS.  This 
process  is  expected  to  be  completed  in  time  for  the 
November  1994  expirations. 

>*The  could  happen  where  an  underlying 
security  is  not  traded  on  its  primary  market  on  the 
trading  day  immediately  preceding  an  expiration 
date  and,  as  a  result,  the  OCC  determines  not  to  fix 


requires  that  a  Contrary  Exercise  Advice 
be  submitted  prior  to  the  Exercise  Cut- 
OfT  Time  by  member  organizations 
wishing  to  exercise  an  options  that 
would  not  have  been  automatically 
exercised  had  the  exercise-by-exception 
procodure  been  in  effect,  or  not  to 
exercise  an  option  that  would  have  been 
automatically  exercised  had  the 
exercise-by-exception  procedure  been  in 
effect. 1'^  The  applicable  ixnderlying 
security  price  in  such  instances  will  be 
as  described  in  OCC  Rule  805(1).  which 
will  normally  be  the  last  sale  price  in 
the  primary  market  for  the  imderlying 
security. '8 

The  proposal  would  also  require 
member  organizations  that  maintain 
proprietary  or  public  customer  account 
positions  in  expiring  options  to  be 
responsible  for  ensuring  that  final 
exercise  decisions  are  indicated  to  the 
Exchange  regarding  such  positions. '^  ?n 
addition,  member  organizations  which 
have  accepted  the  responsibility  to 
indicate  final  exercise  decisions  on 
behalf  of  another  member  organization 
or  non-member  firm  shall  take  necessary 
steps  to  ensure  that  such  decisions  are 
properly  indicated-^"  Member 
organizations  may  establish  an  internal 
processing  cut-off  time  prior  to  5:30 
p.m.  (E.S.T.)  at  which  time  final 
exercise  decisions  from  their  customers 
will  no  longer  be  accepted  by  them  for 
expiring  options.^' 

With  certain  minor  modifications,  the 
proposal  maintains  the  current 
exceptions  to  Rule  980.  The  proposal, 
however,  adds  language  to  Rule  980(b) 
to  expressly  state  that  the  burden  of 
establishing  an  exception  to  the  Exercise 
Cut-Off  Time  for  a  proprietary  or 
customer  account  of  a  member 
organization  rests  solely  on  the  member 
organization  seeking  to  rely  on  such 
exception. 

In  the  event  a  member  organization 
does  not  timely  submit  a  Contrary 
Exercise  Advice  in  accordance  with  the 
proposed  procedures,  or  does  not  timely 
submit  a  Contrary  Exercise  Advice 
pursuant  to  an  exception,  the 
responsible  member  organization  must 
prepare  a  written  memorandum 
describing  the  surrounding 


a  closing  price  for  that  security.  See  OCC  R  jle 
805(1). 

"When  the  OCC  waives  the  exercise-by- 
exception  procedure,  the  OCC's  rules  require 
submission  of  an  affirmative  exercise  notice  fc;  «!l 
exercises  even  in  circumstances  where  a  Contrarv 
Exercise  Advice  is  not  required  to  be  submitted  lo 
the  Exchange.  See  Amendment  No.  2.  supra  note  4. 

"See  Amendment  No.  1,  iupn  note  4. 
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circumstances  "  and  must  file  a  copy  of 
the  memorandum  with  the  Exchange's 
Market  Surveillance  Department  no 
later  than  12:00  p.m.  (E.S.T.)  on  the 
business  day  following  that 
expiration.23 

Finally,  the  proposal  makes  clear  that 
the  requirements  specified  in  the  Rule 
980  only  apply  to  expiring  equity 
options  listed  on  the  Exchange.^* 

The  Commission  believes  mat  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  particularly.  Section  6(b)(5] 
of  the  Act."  Specifically,  the 
Commission  believes  the  Exchange's 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons.engaged 
in  facilitating  transactions  in  securities, 
and  to  protect  investors  and  the  public 
interest. 

Although  all  options  exchanges" 
currently  have  a  uniform  5:30  p.m. 
(E.S.T.)  Exercise  Cut-Off  Time  on  _ 
Expiration  Fridays  for  expiring  equity 
options,  the  OCC's  rules  permit  the  OCC 
to  accept  exercise  notices  for  expiring 
equity  options  from  clearing  firms  until 
12:00  a.m.  (E.S.T.)  on  the  expiration 
date  [i.e.,  the  Saturday  after  an 
Expiration  Friday).  This  additional  time 
within  which  to  receive  exercise  notices 
from  clearing  members  was  provided  to 
accommodate  corrections  of  mistakes 
made  in  good  faith,  trade 
reconciliations,  and  certain  exceptional 
circumstances  that  affected  a  customer's 
ability  to  inform  its  brokerage  firm  or 
affected  a  firm's  ability  to  receive  final 
exercise  decisions  before  the  Exercise 
Cut-Off  Time.  Nevertheless,  there  have 
been  situations  where  member 
organizations  have  either  delayed 
making  exercise  decisions  imtil  after 
5:30  p.m.  (E.S.T.)  on  Expiration  Friday 
in  anticipation  of  the  release  of  material 
news  concerning  a  particular  underlying 
company,  or  having  made  decisions 
prior  to  5:30  p.m.  (E.S.T.),  changed 
these  decisions  based  upon  such 


^■'The  memorandum  must  »)so  include  the  time 
when  such  final  exercise  decision  was  made  or,  in 
the  case  of  a  customer,  was  received. 

^^The  Exchange  has  represented  that  effecting  an 
exercise  decision  in  an  expiring  equity  option  on 
the  Iwsis  of  material  infonnation  obtained  after  the 
Exercise  Cut-Off  Time  would  be  deemed  to  be 
activity  inconsistent  with  just  and  equitable 
principles  of  trade.  Telephone  conversation 
between  George  Peckman,  Vice  President.  Market 
Surveillance,  Amex,  and  Sharon  Lawson,  Assistant 
Director.  OMS,  Division,  Comjiiission,  on 
September  16, 1994. 

'^See  supra  note  lU. 

"  15  U.S.C.  78f(b)(5)  (1988). 


mi  iterial  news.*®  In  this  regard,  the 

C(  mmission  believes  that  it  is 

CO  isistent  with  this  approval  for  the 

E>  change  to  interpret  its  rules  to  deem 

thi  I  submission  of  a  Contrary  Exercise 

A(  vice  on  the  basis  of  material 

in  ormation  released  after  the  Exercise 

Ci  t-Off  Time  as  activity  inconsistent 

w:  h  just  and  equitable  principles  of 

tr;  ie.2'' 

'  'he  Commission  believes  that  the 
pn  )posed  e.xercise  procedures  should 
en  lance  the  Exchange's  ability  to 
su:  veil  for  violations  of  Rule  980  by 
pn  ividing  an  enhanced  audit  trail  for 
id(  ntifying  late  exercises.  Specifically, 
ev  iry  time  an  exercise  decision  is  made 
CO  itrary  to  OCC  Rule  805,  a  Contrary 
Ex  ;rcise  Advice  must  be  filed  with  the 
Ex  ;hange,  in  addition  to  the  current 
pn  cedure  of  submitting  an  exercise 
in;  truction  to  a  clearing  member  as  is 
cu  rently  req  nred.'^  Similarly,  the 
pr(  posal  requires  that  documentation 
mi  St  be  prepared  and  submitted  to  the 
pn  per  options  exchange  whenever  a 
lat  1  exercise  decision-is  made  in 
rel  ance  on  one  of  the  exceptions  to 
Ru  e  980,  with  the  burden  of 
est  iblishing  the  existence  of  the 
ex(  eption  on  the  party  submitting  the 
Co  Itrary  Exercise  Advice.  The  proposed 
rul ;  change,  therefore,  should  facilitate 
the  Exchange's  ability  to  monitor  and 
en  orce  compliance  with  Rule  980. 
Ac  ;ordingly,  because  the  proposed  rule 
chi  nge  significantly  bolsters  the 
Exi  hange's  existing  procedures 
ref  irding  the  exercise  of  expiring  equity 
op  ions  and  helps  to  ensure  compliance 
wi  h  their  rules,  the  Commission 
bel  eves  that  the  proposal  is  consistent 
wil  1  the  Act.29 

I  ven  though  the  proposed  rule  change 
sig  lificantly  improves  the  Exchange's 
au<  it  trail  with  respect  to  late  exercises, 
the  Commission  believes  that  the 
E.x(  hange  should  continue  to  examine 
wa  's  of  ensuring  compliance  with  the 
Ext  rcise  Cut-Off  Time  and  the  other 
rec  iirements  of  Rule  980.3° 
Fu  thermore.  the  Commission  also 
enc  ourages  the  Exchange  to  review  the 
pel  nitted  exceptions  to  Rule  980  and 


*«  See  e.g.  In  re  Farmers.  Group  Stock  Options 
Litii  otion.  Master  File  Na  B»-4994  (E.D.Pa  1989). 

''  see  supra  notes  1 1  and  23. 

"  5ee  supra  note  12. 

^^  rhe  Commission  notes  that  the  Amex  has 
repr  isented  that  it  will  prepare  (in  cooperation  with 
the  I  ther  options  exchanges)  and  distribute  a  notice 
to  n  smber  organizations  describing  the  new 
proc  ;dures  set  forth  above,  and  notifying  member 
orga  lizations  as  to  when  the  new  procedures  will 
be  ft  lly  in  effect.  See  supra  notes  5  and  15. 

'"  •'or  example,  the  Amex  may  wish  to  consider 
ado|  ting  additional  penalties  in  those  situations 
whe  e  a  member  or^nization  is  unable  to  establish 
the  <  xistence  of  cme  of  the  exceptions  to  rule  980 
for  a  particular  trade  or  trades. 


consider  ways  of  establishing 
parameters  as  to  the  extent  of  the 
exceptions,^' 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposal  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
Specifically,  the  Commission  believes 
that  Amendment  Nos.  1  and  2  to  the 
proposal,  as  discussed  above,  clarify  the 
application  of  the  rule  and  may  ser\e  to 
minimize  confusion  and  disputes 
between  and  among  members  and 
customers  as  to  the  application  of  this 
rule.  Additionally,  the  original  proposal 
was  noticed  for  the  full  comment  period 
without  any  comments  being  received 
by  the  Commission.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  to  approve  Amendment  Nos.  1  and 
2  to  the  proposed  rule  change  un  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
01  and  should  be  submitted  by 
November  7, 1994. 

It  is  therefore  ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act.  32  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-94-01),  as  amended,  is  hereby 
approved. 33 


''  For  example,  the  Exchange  may  want  to  define 
expressly  in  the  rule  the  circumstances  that  qualify- 
for  a  good  faith  exception. 

"15  U.S.C.  78s{b)(2)  (1982). 

^'The  Commission  notes,  however,  that  the 
proposed  rule  change  will  not  be  implemented  until 
the  CommissioD  receives  certain  written 
represenUtions  from  the  OCC  ngarding  the 
operational  status  of  C/MACS.  See  supra  note  15. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '-• 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  94-25551  Filed  10-14-94:  8:45  ami 
BILUNG  CODE  801»-01-M 


[Release  No.  34-34819;  File  No.  SR-BSE- 
94-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Boston  Stock  Exchange,  Inc.  Relating 
to  Its  Specialist  Performance 
Evaluation  Program 

October  11,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  3.  1994,  as 
subsequently  amended  on  October  6, 
1994,1  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  a  twelve-month 
extension  of  its  Specialist  Performance 
Evaluation  Program  ("SPEP").z 


"17  CFR  200.3O-3(a)(12)  (1993). 

'  Amendment  No.  1  corrected  certain 
typographical  errors  in  the  proposal. 

*  The  Commission  initially  approved  the  BSE's 
SPEP  pilot  program  in  Securities  Exchange  Act  . 
Release  No.  22993  (March  10.  1986).  51  FR  8298 
(March  14,  1986)  (File  No.  SR-BSE-84-04).  The 
Commission  subsequently  extended  the  pilot 
program  in  Securities  Exchange  Act  Release  Nos. 
26162  (October  6.  1988).  53  FR  40301  (October  14, 
1988)  (File  No.  SR-BSE-87-06);  27656  (Januarv  30, 
1990),  55  FR  4296  (February  7,  1990)  (File  No.  SR- 
BSE-90-01);  28919  (February  26,  1991),  56  FR  9990 
(March  8.  1991)  (File  No.  SR-BSE-91-01):  and 
30401  (February  24.  1992),  57  FR  7413  (March  2, 

1992)  (File  No.  SR-BSE-92-01).  The  BSE  was 
permitted  to  incorporate  objective  measures  of 
specialist  performance  into  its  pilot  program  in 
Securities  Exchange  Act  Release  No.  31890 
(February  19,  1993),  58  FR  11647  (February  26. 

1993)  (File  No.  SR-BSE-92-04),  at  which  point  the 
initial  pilot  program  ceased  to  exist  as  a  separate 
program.  Commission  approval  of  the  BSE's  current 
SPEP  pilot  program  expires  on  December  31, 1994. 
See  Securities  Exchange  Act  Release  No.  33341 
(December  15,  1993).  58  FR  67875  (December  22. 
1993)  (File  No.  SR-BSE-93-16). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  if  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  incorporate  certain 
objective  measures  into  the  Exchange  s 
SPEP.  The  evaluation  program,  using 
the  BEACON  system,3  looks  at  all 
incoming  orders  routed  to  a  specialist 
for  execution.  A  record  of  all  action  on 
these  orders  is  accumulated  in  a 
separate  file,  fi'om  which  four 
calculations  are  run. 

Selection  criteria  for  eligible  orders 
include  regular  buy  and  sell  market  and 
marketable  limit  orders  only.  Orders 
marked  buy  minus  or  sell  plus  are 
excluded,  as  are  crosses  and  all  orders 
with  quaUfiers  [e.g.,  market-on-close, 
stop,  stop  limit,  all  or  none,  etc.).  The 
order  entry  date  must  equal  the  order 
execution  date. 

For  each  of  the  measures,  including 
the  Specialist  Performance  Evaluation 
Questionnaire  ("SPEQ"),  a  ten-point 
scale  will  be  applied  to  a  range  of 
scores.  Based  on  the  raw  score  for  each 
measure,  the  respective  specialist  will 
receive  an  associated  score  lietween  one 
and  ten  points,  which  will  be  weighted 
as  indicated  for  each  measure. 

The  first  measure  is  Turnaround 
Time,  which  calculates  the  average 
number  of  seconds  for  all  eligible 
orders,  based  on  the  number  of  seconds 
between  the  receipt  of  a  guaranteed 
market  or  marketable  limit  order  [i.e.. 
for  1,  299  shares  or  less)"  in  BEACON 
and  the  execution,  partial  execution. 


'  BEACON  is  the  BSE's  automated  order-ltjuling 
and  execution  system.  BEACON  provides  a 
guarantee  of  execution  for  market  and  marketable 
limit  orders  up  to  and  including  1,299  shares.  In 
addition,  BEACON  can  be  used  to  transmit  orders 
not  subject  to  automatic  execution.  See  BSE  Rules. 
Ch.  XXXin.  Sec.  5(a)  and  7. 

'Telephone  conversation  lielween  Karen  Aluise. 
Assistant  Vice  President,  BSE,  and  Beth  Stekler. 
Attorney,  Division  of  Market  Regulation.  SEC,  on 
September  23, 1993. 


stopping  or  cancellation  of  the  order.  An 
order  that  is  moved  from  the  auto-ex 
screen  to  the  manual  screen  will 
accumulate  time  until  executed, 
partially  executed,  stopped  or  canceled. 
This  calculation  will  not  be  in  effect 
until  the  individual  stock  has  opened  on 
,  the  primary  market.  Certain  situations, 
such  as  trading  halts  and  periods  where 
the  BEACON  system  is  off  auto-ex 
fioorwide,  will  result  in  blocks  of  time 
being  e.xcluded  fi-om  the  calculation.  A 
specialist  who  averaged  a  raw  score  of 
25  seconds  will  receive  7  points  since 
it  falls  in  the  21  to  25  second  range.  This 
calculation  will  comprise  15%  of  the 
overall  evaluation  program. 

Turnaround  Time 


Time  in  seconds 

Points 

1-10 

10 

11-15 

16-20  

9 
8 

21-25  

7 

26-30 ". 

6 

31-35  

5 

36-40  

4 

41-45  

3 

46-50  _„ 

51  and  up  

2 

1 

The  second  measure  is  Holding 
Orders  Without  Action,  which  measures 
the  number  of  market  and  marketable 
limit  orders  (all  sizes  included)^  that 
are  held  without  action  for  greater  than 
twenty-five  (25)  seconds.  As  in  the 
Turnaround  Time  calculation,  a  slop, 
cancellation,  execution  or  partial 
execution  stops  the  clock.  The  same 
exclusions  which  apply  in  the 
Turnaround  Time  calculation  also  apply 
here.**  Thus  if  a  specialist  receives  a 
total  of  100  market  and  marketable  limit 
orders  and  holds  ten  (10)  of  them  for 
more  than  25  seconds,  his/her  raw  score 
of  10%  would  receive  9  points  since  it 
falls  in  the  6  to  10  percent  range.  This 
calculation  will  comprise  15%  of  the 
overall  evaluation  program. 


''Unlike  Turnaround  Time,  see  fupra  text 
accompanying  note  4,  Holding  Orders  Without 
Action  is  not  limited  to  those  orders  guoionieed 
automatic  execution  through  BEACON. 

*  According  to  the  BSE,  the  Holding  Orders 
Without  Action  calculation  will  not  be  in  effect 
until  the  individual  stock  has  opened  on  the 
primary  market.  In  addition,  certain  situatio.is.  suth 
as  trading  halts  and  periods  where  the  BEACON 
system  is  off  auto-ex  floorwide,  will  resuh  m  blocks 
of  time  being  excluded  from  the  Holding  Orders 
Without  Action  calculation.  Telephone 
conversations  between  Karen  Aluise.  Assistant  Viie 
President,  BSE.  and  Beth  Stekler.  Attorney.  Division 
of  Market  Regulation.  SEC,  on  September  23.  1993 
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HOLDING  Orders  Without  action 


- 

Points 

0-5 

6-1 0 - 

11-15 „„ . 

10 
9 
B 

16-20 M 

21-25  

7 
6 

26-30 

5 

31-35 _ 

36-40 

4 
3 

41-45  

2 

46  and  up  

1 

The  third  measure  is  Trading  Between 
the  Quote,  which  measures  the  number 
of  market  and  marketable  limit  orders 
that  are  executed  between  the  best 
consolidated  bid  and  offer  where  the 
spread  is  greater  than  Vath.  Thus  if  a 
specialist  receives  ten  market  and 
marketable  limit  orders  where  the 
spread  between  the  best  consolidated 
bid  and  offer  is  greater  than  Vsth,  and 
such  specialist  executes  five  of  the 
orders  between  the  bid  and  offer,  his/ 
her  raw  score  would  be  50%  and  would 
receive  9  points  since  it  fells  in  the  46 
to  50  percent  range.  This  calculation 
will  comprise  25%  of  the  overall 
evaluation  program. 

Tbading  Between  the  Quote 


Percentage  of  orders 

Points 

51  and  up ., 

10 

46-50 ^ 

41-45 

9 
8 

36-40 

7 

31-35 

26-30.... 

21-25 > „ 

16-20 

1 1-15 ....„ 

O-10 _ 

6 
5 

4 
3 
2 

1 

The  fourth  measure  is  Executions  in 
Size  Greater  than  BBO,  which  measures 
the  number  of  maricet  and  marketable 
limit  orders  which  exceed  ether  BBO 
size  and  are  executed  in  size  larger  than 
the  BBO  size.  Thus  if  a  specialist 
receives 'a  total  of  10  market  and 
marketable  limit  orders  which  exceed 
the  BBO  size  and  executes  nine  of  the 
orders  in  size  larger  than  the  BBO  size, 
his/her  raw  score  would  be  90%  and 
would  receive  8  points  since  it  falls  in 
the  86  to  90  percent  range.  This 
calculation  will  comprise  25%  of  the 
overall  evaluation  program. 

Executions  in  Size  Greater  Than 
BBO 


Percentage  of  orders 


96-100 

91-95.. 

66-90.. 


Points 


10 
9 
8 


E|(ecutions  in  Size  Greater  Than 
BBO— Continiied 


81- J5 
76- M) 
71-^5 
66-^0 
-55 


61- 
55- 
55  And  t>etow 


55-50 


Li 


72- 
66- 

61 


Percentage  of  orders 


Points 


addition,  several  changes  have 
made  to  the  questionnaire  (SPEQ) 
of  the  adoption  of  the  objective 
»  which  have  made  some 
ons  obsolete.  The  minimum 
acceptance  raw  score  for  each  question 
rerqains  at  4.5.  Thus  if  a  specialist 
a  raw  score  of  4.5  for  each 
qu^tion  for  a  weighted  raw  score  (based 
1  he  weights  for  each  question  within 
questionnaire)  of  50.0052,  he/she 
lid  receive  4  points  since  it  falls  in 
50  to  54  wei^ted  raw  score  range, 
questionnaire  will  comprise  20%  of 
thepverall  evaluation  program. 


beei 
in  A  iew 
meisures ' 

questi 


on 

the 

woi 

the 

The 


Weighted  raw  score 


83  ind  above 
77-  12 


H  s  _.... 

5^  iO 

50-1  4 

44-  9 „.... 

38-  3 

37  t  rxl  t)elow 


Points 


10 
9 
8 
7 
6 
5 
4 
3 
2 
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L)  sing  the  examples  for  each  measure 
abo  'e,  the  following  weighted  point 
tola  s  would  result  in  an  overall 
pro  ram  score  of  7.45: 


Measure 


Turnaround  Time  (15%)  . 
Hoktng  Orders  Without 

Action  (15%)  

Trading  Between  the 

O  lote  (25%)  

Exe  utions  in  Size  >BBO 

(2>%)  

Qua  >tionnaire  (20%)  


Points 


Weight- 
ed 
Points 


1.05 

1.35 

225 

2.00 
0.80 


7.45 


T  le  rule  has  been  amended  to  reflect 
thai  any  specialist  who  is  deficient  ^  in 
any  one  of  the  objective  measures  for 
two  out  of  three  consecutive  review 
peri  ads  will  be  required  to  appear    , 
befc  re  the  Performance  Improvement 
Action  Committee  to  discuss  ways  of 


improving  performance.  If  performance 
does  not  improve  in  the  subsequent 
period,  the  specialist  will  appear  before 
the  Market  Performance  Committee  for 
appropriate  action,  as  described  below.s 

Any  specialist  who  falls  below  the 
threshold  level  for  the  overall 
evaluation  program  for  two  out  of  three 
consecutive  review  p^eriods  will  be 
required  to  appear  before  the  Market 
Performance  Committee  and  the 
Committee  will  take  action  to  address 
the  deficient  performance  as  provided 
for  in  Paragraph  2156.10-.60.»  A 
specialist  who  is  ranked  in  the  bottom 
ten  percent  of  the  overall  evaluation 
program  but  who  is  above  the  threshold 
level  for  the  overall  program  will  be 
subject  to  staff  review  to  determine  if 
there  is  sufficient  reason  to  warrant 
informing  the  Performance 
Improvement  Action  Committee  of 
potential  performanci^  problems. 

The  following  threshold  scores  have 
been  set  at  which  a  specialist  will  be 
deemed  to  have  adequately 
performed: '° 

Overall  Evaluation  Score — at  or  above 

wreighted  score  of  5.80 
Turnaround  Time — below  21.0  seconds  (8 

points] 
Holding  Orders  Without  Action— below 

21.0%  (7  points) 
Trading  Between  the  Quote — at  or  above 

26.0%  (5  points) 
Executions  in  Size  >BBO— at  or  above  76.0% 

(6  points) 
Questionnaire — at  or  above  weighted  score  of 

50  (4  points) 

Due  to  the  subjectiveness  of  the 
questionnaire,  a  specialist  who  is 
deficient  on  the  questionnaire  alone  will 
be  subject  to  review  by  Exchange  staff 
to  determine  if  there  is  sufficient  reason 
to  warrant  informing  the  Performance 
Improvement  Action  Committee  of 
potential  performance  problems. 
However,  a  deficient  score  on  the 
questionnaire  may  result  in  performance 
improvement  action  where  it  lowers  the 
overall  program  score  below  5.80. 

The  Exchange  requests  an  extension 
of  the  current  pilot  program  for  a 
twelve-month  period  to  begin  on 
January  1, 1995.  This  twelve-month 
period  will  enable  the  Exchange  to 
further  evaluate  the  appropriateness  of  • 


A  specialist  is  deficient  in  any  measure  if  he/ 
she  s  xjres  below  the  minimum  adequate 
perfc  rmance  thrwhoWs  sM  forth  below.  See  infra. 
text  <  ccompanying  note  10. 


•The  Commission  notes  that,  in  the  event  a 
specialist's  performance  does  not  improve.  SPEP's 
Supplemental  Material  authorizes  the  Marliet 
Performance  Committee  to  take  the  following 
actions:  suspending  the  specialist's  trading  account 
privilege,  suspending  his/her  alternate  specialist 
account  privilege  or  reallocating  his/her  specialty 
stocks. 

*  See  supra,  note  8. 

"•A  specialist  who  recei\-es  a  score  that  is  below 
a  minimum  adequate  performance  threshold  will  be 
deemed  to  be  deficient  in  that  measure.  See  stipra, 
note  7. 
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the  measures  and  their  respective 
weights,  as  well  as  the  effectiveness  of 
the  overall  evaluation  program. 

2.  Statutory  Basis 

The  basis  ujider  the  Act  for  the 
proposed  rule  change  is  Section  6(b)(5) 
in  that  the  SPEP  results  weigh  heavily 
in  stock  allocation  decisions  and,  as  a 
result,  specialists  are  encouraged  to 
improve  their  market  quality  and 
administrative  duties,  thereby 
promoting  just  and  equitable  principles 
of  trade  and  aiding  in  the  perfection  of 
a  free  and  open  market  and  a  natural 
market  system^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  en  Competition 

No  burden  on  competition  is 
perceived  by  the  adoption  of  the 
proposed  rule  change. 

^.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from  - 
Members,  Participants  or  Others 

Comments  have  been  neither  solicited 
nor  received. 

III.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
.  Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.-, 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 


the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-94-12  and  should  be 
submitted  by  November  7, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  94-25603  Filed  10-14-94;  8:45  am] 
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94-06] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  1  and  2  to  ttie  Proposed  Rule 
Change  by  ttie  Ctiicago  Board  Options 
Exchange.  Inc.  Relating  to  Exercise 
Cut-Off  Procedures  for  Expiring  Equity 
Options 

October  7, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder,^ 
on  March  16, 1994,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
relating  to  the  exercise  procedures  for 
expiring  equity  option  contracts.  The 
proposal  was  published  for  comment  in 
the  Federal  Register  on  May  18, 1994.^ 
No  comments  were  received  on  the 
proposed  rule  change.  TTie  CBOE  filed 
Amendment  No.  1  to  the  proposal  on 
September  19, 1994,  and  Amendment 
No.  2  on  October  5, 1994.*  This  order 
approves  the  proposed  rule  change,  as 
amended.' 


'  15  U.S.C  §  78s(bMl)  (1988). 

2 17  CFR  240.19b-4  (1993). 

'  See  Securities  Exchange  Act  Release  No.  34051 
(N4ay  12. 1994).  59  FR  25970  (May  18. 1994). 

*  In  Amendment  No*.  1  and  2.  the  CBOE  proposes 
to  make  certain  clarifying  amendments  to  Rule  11.1. 
as  discussed  herein.  See  Letters  from  Jeffrey 
Schroer.  Vice  President.  Market  Regulation, 
Regulatory  Services  Division.  CBOE.  to  Sharon 
Lawson.  Assistant  Director.  Office  of  Market 
Supervision  ("OMS").  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
September  19, 1994  ("Amendment  No.  1");  and 
from  Patricia  Cemy,  Director.  Department  of  Market 
Surveillance.  CBOE.  to  Brad  Ritter.  Senior  Counsel. 
OMS.  Division.  Commiasion.  and  dated  October  5. 
1994  ("Amendment  No.  2"). 

'The  Commission  notes  that  substantively 
similar  proposals  by  the  other  options  exchanges 
are  being  approved  cxmcumntly  writh  the  CBOE's 
proposed  rule  change.  See  File  Noa.  SR-Amex-94- 
01;  SR-Phlx-93-37;  and  SR-PSE-94-12. 


Currently,  with  regard  to  expiring 
equity  options,  CBOE  customers  and 
member  organizations  •  are  required  to 
indicate  their  exercise  decisions  to 
clearing  members  no  later  than  5:30 
p.m.  Eastern  Standard  Time  ("E.S.T.") 
on  the  business  day  immediately  prior 
to  the  expiration  date  of  the  options 
("Exercise  Cut-Off  Time").^  This  is  the 
latest  time  at  which  an  exercise 
instruction  «  may  be:  (1)  Prepared  by  a 
clearing  member  for  positions  in  its 
proprietary  trading  account;  (2) 
accepted  by  a  clearing  member  from  a 
market  maker  or  floor  broker  for 
positions  in  the  market  maker's  account 
or  the  floor  broker's  error  accou;  ?:  or  (3) 
accepted  by  a  member  organization  from 
any  customer  for  positions  in  the 
customer's  accoimt.*  The  only 
exceptions  to  Rule  11.1  are:  (1)  To 
remedy  mistakes  or  errors  made  in  good 
faith;  (2)  to  take  appropriate  action  as 
the  result  of  a  failure  to  reconcile 
unmatched  Exchange  transactions;  and 
(3)  where  exceptional  circumstances 
relating  to  a  customer's  or  member's 
ability  to  communicate  exercise 
instructions  to  a  member  organization 
(or  a  member  organization's  ability  to 
receive  such  exercise  instructions)  prior 
to  the  Exercise  Cut-Off  Time  warrant 
such  action.'"  An  exercise  instruction 
memorandum  must  be  prepared  and 
time  stamped  for  the  exercise  of  all 
option  contracts  not  automatically 


•). 


*  As  used  herein,  the  terra  "member  organiyation" 
also  includes  individual  members  of  the  Exchange. 

'  See  CBOE  Rule  11.1.  Generally,  equity  opt-ons 
may  be  traded  until  the  close  of  business  on  the  last 
business  day  t>efore  expiration,  which  is  generally 
the  third  Friday  of  the  expiration  mouth 
("Expiration  Friday"). 

■  For  customers,  an  exercise  instruction  is  a 
notice  delivered  to  a  member  organization  to 
exercise  an  option.  For  a  clearing  member,  market 
maker,  or  floor  broker,  an  exercise  instruction  is  a 
notice  to  The  Options  Clearing  Corporation 
("OCC")  to  exercise  an  option  that  would  not  be 
automatically  exercised  pursuant  to  the  OCC's 
exercise-by-exception  procedure  ("OCC  Rule  805" 
or  not  to  exercise  an  option  that  otherwise  would 
automatically  be  exercised  pursuant  to  OCC  Rule 
805.  See  infra  note  15.  The  OCC  has  separate  rules 
regarding  the  cut-ofT  time  by  which  exercise  notices 
must  be  delivered  to  the  OCC  by  the  clearing 
members.  The  proposed  nile  change  does  not  in  any 
way  affect  the  rules  of  the  OCC. 

•In  most  cases,  exercise  instructions  are 
transmitted  to  Exchange  clearing  members 
electronically  through  the  Clearing  Management 
and  Control  System  ( "C/MACS").  Telephone 
conversation  between  Jeftey  Schroer.  Vice 
President.  Market  Surveillance,  CBOE.  and  Brad 
Ritter.  Anorney.  OMS.  Division.  Commission,  on. 
July  27.  1994. 

'"CBOE  Rule  11.1  does  not  apply  to  expiring 
series  of  index  options  on  the  iHisiness  day 
immediately  prior  to  expiration.  See  CBOE  Rule 
11.1,  InterpreUtion  .03(e).  An  additional  purpose  of 
the  proposed  rule  change  is  to  specifically  state 
within  Rule  11.1  that  the  Exercise  Cut-Off  Time 
does  not  apply  to  expiring  index  options. 
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exercised  pursuant  to  OCC  Rule  805." 
If  a  member  organization  receives  an 
exercise  instruction  or  tenders  an 
exercise  notice  to  the  OCC  pursuant  to 
one  of  the  exceptions  described  above, 
the  member  organization  must  maintain 
a  memorandum  setting  forth  the 

circumstances  giving  rise  to  the 
exception. '2 

Presently,  it  is  a  violation  of  Rule  11.1 
for  clearing  members  to  accept  exercise 
instructions  after  the  Exercise  Cut-Off 
Time,  except  in  reliance  on  one  of  the 
above  exceptions.  Because  exercise 
instructions  are  submitted  to  the 
clearing  members  and  then  to  the  OCC 
by  the  clearing  members,  without 
having  the  audit  trail  pass  directly 
through  the  Exchange,  it  is  difficult  for 
the  Exchange  to  surveil  for  violations  of 
Rule  11.1.13 

In  order  to  enhance  the  ability  of  the 
Exchange  to  surveil  for  violations  of 
Rule  11.1  for  expiring  equity  options, 
the  proposed  rule  change  would  alter 
the  existing  exercise  instruction 
procedures  by  requiring  that  final 
exercise  decisions  also  be  submitted  to 
the  Exchange.  The  clearing  members 
would  still  be  responsible  for  delivering 
exercise  notices  to  the  OCC,  however, 
the  proposed  rule  change  would  allow 
the  Exchange  to  accurately  document 
when  each  exercise  instruction  was 
received  by  a  member  organization  or 
clearing  member,  or  delivered  by  a 
clearing  raemtier  to  the  OCCi"*  The 


"  See  infra  note  14.  The  Exchange  deems  the 
preparation,  time  stamping,  or  submission  of  an 
exercise  instruction  memorandum  prior  to  the 
purchase  the  contracts  to  be  exercised  to  be  a 
violation  of  Rule  11.1.  See  CBOE  Rule  11.1. 
Interpretation  .02. 

"Should  the  market  maker,  customer  or  firm 
subsequently  determine  not  to  exercise  all  or  part 
of  the  advised  contracts,  the  member  must  also 
deliver  an  "advice  cancel"  in  such  form  or  manner 
as  prescribed  by  the  Exchange.  See  CBOE  Rule  11.1. 
Interpretation  .03(a). 

'^The  Commission  believes  that  the  Exercise  Cut- 
Off  Time  serves  an  important  investor  protection 
function.  Specifically,  the  Exercise  Cut-Off  Time 
protects  holders  of  short  positions  in  equity  options 
bom  unanticipated  events  occurring  after  the  close 
of  the  market.  As  the  Commission  has  previously 
slated,  if  expiring  equity  options  were  allowed  to 
be  exercised  after  the€xercise  Cut-Off  Time  for 
reasons  other  than  the  exceptions  set  forth  above, 
the  Connmission  believes  that  options  writers  could 
be  unfairly  disadvantaged  with  resp«ct  to  options 
holders  by  not  having  the  same  opportunity  to  react 
to  such  unanticipated  events.  See  Securities 
Exchange  Act  Release  No.  19589  (March  10.  1983). 
48  FR  11196  (March  16,  1983). 

'••Because  the  OCC's  rules  are  not  changing,  the 
reporting  of  final  exercise  decisions  as 
contemplated  by  the  revised  rule  does  not  serve  to 
substitute  as  the  effective  exercise  notice  to  OCC  for 
the  exercise  or  non-exercise  of  expiring  options. 
The  Commission  also  notes  that  the  proposed 
procedures  discussed  herein  are  in  addition  to  the 
Exchange's  existing  procedures  regarding  the 
submission  of  exercise  instructions  to  clearing 
mombers,  which  for  the  most  part,  are  not  being 
amended  by  this  proposal.  See  CBOE  Rule  11.1. 


E  tercise  Cut-Off  Time  will  still  be  5:30 
p  m.  (E.S.T.)  on  the  business  day 
ir  imediately  prior  to  the  expiration 
di  ite.  Pursuant  to  the  proposal,  however, 
ti  ere  will  be  two  means  of  exercising  an 
e:  piring  equity  option:  (1)  Take  no 
a<  tion  and  allow  exercise 
di  terminations  to  be  made  in 
a<  cordance  with  OCC  Rule  805;'5  or  (2) 
tl  e  market  maker,  floor  broker,  or 
c  taring  member,  as  applicable,  must 
si  bmit  a  contrary  exercise  advice  {i.e.,  a 
ni  itice  committing  an  option  holder 
ei  her  to  exercise  an  option  that  would 
n(  t  otherwise  be  exercised 
at  tomatically  pursuant  to  OCC  Rule 
8(  5,  or  not  exercise  an  option  that 
ot  lerwise  would  be  exercised 
at  tomatically  pursuant  to  OCC  Rule 
8(  5)  ("Contrary  Exercise  Advice"). 
C(  intrary  Exercise  Advice  would  be 
si  bmitted  by  a  market  maker,  floor 
bi  aker,  or  clearing  member  either:  (1)  In 
SI  ch  form  or  manner  prescribed  by  the 
E;  change  to  a  place  designated  by  the 
E:  change;  or  (2)  to  the  Exchange  via  the 
O  ]C  in  a  format  prescribed  by  the 
O  ]C.i«  In  those  instances  where  OCC 
Ri  lie  805  has  been  waived  by  the  OCC.^^ 
th  3  proposal  requires  that  a  Contrary 
E;  ercise  Advice  be  submitted  prior  to 
th  3  Exercise  Cut-Off  Time  by  member 
OKanizations  wishing  to  exercise  an 
oftion  that  would  not  have  been 
ai  tomatically  exercised  had  the 
e>  ercise-by-exception  procedures  been 
in  place,  or  not  to  exercise  an  option 
th  it  would  have  been  automatically 
ej  ercised  had  the  exercise-by-exception 
pi  Qcedure  been  in  place.'*  The 


''OCC  Rule  805  provides  for  automatic  exercise 
of  n-lhe-money  options  at  expiration  without  the 
su  imission  of  an  exercise  notice  to  the  OCC  if  the 
pr  ce  of  the  security  underlying  the  option  is  at  or 
dh  ive  a  certain  price  (for  calls)  or  at  or  below  a 
ce  tain  price  (for  puts);  and  the  non-exercise  of  an 
op  ion  at  expiration  if  the  price  of  the  security 
ur  deriving  the  option  does  not  satisfy  such  price 
le^ls.  Se«  OCC  Rule  805. 

"  Even  though  this  may  be  accomplished  by 
su  >mitting  exercise  decisions  directly  to  the 
E>  :hange,  the  more  likely  manner  of  accomplishing 
th  s  wiUije  to  submit  the  exercise  decisions  Jo  the 
Bx  :hange  through  C/MACS.  Due  to  the  burden  that 
w(  uld  be  placed  on  members  of  having  to  manually 
pr  icess  every  exercise  decision  for  delivery  directly 
to  he  Exchange,  the  procedures  and  rules  being 
ap  >roved  herein  will  not  be  implemented  by  the 
CI  OE  until  the  OCC  submits  a  written 
re|  resentation  to  the  Commission  that  C/MACS  has 
be  in  modified  as  necessary,  fully  tested,  and  ready 

;o  on-line,  to  allow  members  to  submit  exercise 
da  :isions  to  the  Exchange  through  C/MACS.  This 
pr  icess  is  expected  to  be  completed  in  time  for  the 
N<  vember  1994  expirations. 

'The  could  happen  where  an  underlying 
selurity  is  not  traded  on  its  primary  market  on  the 
tri  jing  day  immediately  preceding  an  expiration 
da  e  and.  as  a  result,  the  OCC  determines  not  to  fix 
a  <  losing  price  for  that  security.  See  OCC  Rule 
80  id).  ^ 

•When  the  OCC  waives  the  exercise-by- 
cx  leption  procedure,  the  OCC's  rules  require 
su  imission  of  an  affirmative  exercise  notice  for  all 


applicable  underlying  security  price  in 
such  instances  will  normally  be  the  last 
sale  price  in  the  primary  market  for  the 
underlying  security. 

The  proposal  would  also  require  that 
members  properly  conununicate  to  the 
Exchange  final  exercise  decisions  in 
respect  of  positions  for  which  they  are 
responsible. '3  Member  organizations 
may  establish  an  internal  processing 
cut-off  time  prior  to  5:30  p.m.  (E.S.T)  at 
which  time  final  exercise  decisions  from 
their  customers  will  no  longer  be 
accepted  by  them  for  expiring  options. 

The  proposal  maintains  the  current 
exceptions  to  Ride  11.1.  Tke  proposal, 
however  amends  Rule  11.1(b)  to  provide 
that  the  Exercise  Cut-Off  Time  is  the 
latest  time  at  which  an  exercise 
instruction  may  be  submitted  by  a 
market  maker  or  floor  broker  to  (rather 
than  accepted  by)  a  clearing  member.  As 
a  result  of  this  change,  the  CBOE  will 
interpret  Rule  11.1(b)  as  placing  the 
burden  of  establishing  an  exception  to 
the  Exercise  Cut-Off  Time  solely  on  the 
member  organization  seeking  to  rely  on 
such  exception.20 

In  the  event  a  member  organization 
makes  a  final  exercise  decision  after  the 
Exercise  Cut-Off  Time  in  reliance  on 
one  of  the  above  exceptions,  the 
responsible  member  organization  must 
prepare  a  written  memorandum 
describing  the  surrounding 
circumstances  and  must  promptly  file  a 
copy  of  the  memorandum  with  the 
Exchange. 

Furthermore,  in  order  to  highlight  the 
seriousness  of  violating  Rule  11.1.  the 
proposed  rule  language  would  express  Iv 
state  that  affecting  an  exercise  decision 
in  an  expiring  equity  option  on  the  basis 
of  material  information  obtained  after 
the  Exercise  Cut-Off  Time  is  considered 
to  be  activity  inconsistent  with  just  and 
equitable  principles  of  trade. 

The  proposal  also  provides  that  thp 
failure  of  any  member  to  follow  the 
proposed  procedtu«s  may  be  referred  to 
the  Exchange's  Business  Conduct 
Committee  and  result  in  the  assessment 
of  a  fine,  which  may  include,  but  is  not 
limited  to',  disgorgement  of  potential 
economic  gain  obtained  or  loss  avoided 
by  the  subject  exercise,  as  determined 
by  the  Business  Conduct  Committee. 

Finally,  the  proposal  makes  clear  that 
the  requirements  specified  in  the  Rule 


excercises  even  in  circumstances  where  a  Contrary 
Exercise  Advice  is  not  required  to  be  submitted  to 
the  Exchange.  See  Amendment  Na  2,  supra  note  4. 

'  ^  See  Amendment  No.  1 ,  supra  note  4. 

"Telephone  conversation  with  Jeffrey  Schroer. 
Vice  President.  Market  Regulation,  Regulatory 
Services  Division,  CBOE,  and  Brad  Rittar,  Senior 
Counsel,  CMS,  Division.  Commission,  on  )ulv  d7. 
1994. 
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11.1  only  apply  to  expiring  equity 
options  Usted  on  the  Exchange.^i 

The  Commission  believes  uiat  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  particularly.  Section  6(b)(5) 
of  the  Act.22  Specifically,  the 
Commission  believes  the  Exchange's 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  protect  investors  and  the  public 
interest. 

Although  all  options  exchanges 
currently  have  a  uniform  5:30  p.m. 
(E.S.T.)  Exercise  Cut-Off  Time  on 
Expiration  Fridays  for  expiring  equity 
options,  the  OCC's  rules  permit  the  OCC 
to  accept  exercise  notices  for  expiring 
equity  options  from  clearing  firms  until 
12:00  a.m.  (E.S.T.)  on  the  expiration 
date  (i.e.,  the  Saturday  after  an 
Expiration  Friday).  This  additional  time 
within  which  to  receive  exercise  notices 
from  clearing  members  was  provided  to 
accommodate  corrections  of  mistakes 
made  in  good  faith,  trade 
reconciliations,  and  certain  exceptional 
circumstances  that  affected  a  customer's 
ability  to  inform  its  brokerage  firm  or 
affected  a  firm's  ability  to  receive  final 
exercise  decisions  before  the  Exercise 
Cut-Off  Time.  Nevertheless,  there  have 
been  situations  where  member 
organizations  have  either  delayed 
malung  exercise  decisions  until  after 
5:30  p.m.  (E.S.T.)  on  Expiration  Friday 
in  anUcipation  of  the  release  of  material 
news  concerning  a  particular  underlying 
company,  or  having  made  decisions 
prior  to  5:30  p.m.  (E.S.T.),  changed 
these  decisions  based  upon  such 
material  news.23  In  this  regard,  the 
Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  make  it 
clear  in  its  rules  that  the  submission  of 
a  Contrary  Exercise  Advice  on  the  basis 
of  material  information  released  after 
the  Exercise  Cut-Off  Time  will  be 
activity  deemed  inconsistent  with  just 
and  equitable  principles  of  trade.^* 
The  Commission  believes  that  the 
proposed  exercise  procedures  should 
enhance  the  Exchange's  ability  to 
surveil  for  violations  of  Rule  11.1  by 
providing  an  enhanced  audit  trail  for 
identifying  late  exercises.  Specifically," 
every  time  an  exercise  decision  is  made 


contrary  to  OCC  Rule  805.  a  Contrary 
Exercise  Advice  must  be  filed  with  the 
Exchange,  in  addition  to  submitting  an 
exercise  instruction  to  a  clearing 
member  as  is  currently  required.^s 
Similarly,  the  proposal  requires  that 
documentation  must  be  prepared  and 
submitted  to  the  proper  options 
exchange  whenever  a  late  exercise 
decision  is  made  in  refiance  on  one  of 
the  exceptions  to  Rule  11.1,  with  the 
burden  of  estabUshLng  the  existence  of 
the  exception  on  the  party  submitting 
the  Contrary  Exercise  Advice.  The 
proposed  rule  change,  therefore,  should 
facilitate  the  Exchange's  ability  to 
monitor  and  enforce  compliance  with 
Rule  11.1.  Accordingly,  because  the 
proposed  rule  change  significantly 
bolsters  the  Exchange's  existing 
procedures  regarding  the  exercise  of 
expiring  equity  options  and  helps  to 
ensure  coirpliance  writh  their  rules,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Act.^e 

Even  though  the  proposed  rule  change 
significantly  improves  the  Exchange's 
audit  trail  with  respect  to  late  exercises, 
the  Commission  believes  that  tlie 
Exchange  should  continue  to  examine 
ways  of  ensuring  compliance  with  the 
Exercise  Cut-Off  Time  and  the  other 
requirements  of  Rule  11.1.  In  this 
regard,  the  Commission  encourages  the 
Exchange  to  review  the  permitted 
exceptions  to  Rule  11.1  and  consider 
ways  of  establishing  parameters  as  to 
the  extent  of  the  exceptions.^^ 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposal  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
Specifically,  the  Commission  believes 
that  Amendment  Nos.  1  and  2  to  the 
proposal,  as  discussed  above,  clarify  the 
application  of  the  rule  and  may  serve  to 
minimize  confusion  and  disputes 
between  and  among  members  and 
customers  as  to  the  application  of  this 
rule.  Additionally,  the  original  proposal 
was  noticed  for  the  full  comment  period 
without  any  comments  being  received 
by  the  Commission.  Accordingly,  the 
Commission  beUeves  that  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  to  approve  Amendment  Nos.  1  and 
2  to  the  proposed  rule  change  on  an 
accelerated  basis. 


^'  See  supia  note  10. 
"15U.S.C§78«b«5)(1988). 
"  See,  e.g..  lo  re  Farmers  Croup  Slock  Options 
Litigation,  Ma«ter  File  No.  88-4994  (E.D.Pa  1989). 
■"See  supm  note  13. 


'=^Seesupnjnote  14. 

2* The  Commission  notes  that  the  CBOE  has 
represented  that  it  will  prepare  (in  cooperation  with 
the  other  options  exchanges)  and  distribute  a  notice 
to  member  organizations  describing  the  new 
procedures  set  forth  above,  and  notifying  member 
organizations  as  to  when  the  new  procedures  will 
be  fully  in  e%ct  See  supra  notes  5  and  16. 

^"  For  example,  the  Exchange  may  want  to  define 
expressly  in  the  rule  the  circumstances  that  qualify 
for  a  good  faith  exception. 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
Aould  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wTitten 
comm.unications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Rercrorice 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filings  v.'ill  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-94- 
06  and  should  be  submitted  by 
November  7. 1994. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^a  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-06).  as  amended,  is  hereby 
approved.-^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^° 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  94-25553  Filed  10-14-94;  8:45  am] 
BILUNG  CODE  e01»-01-M 


[Release  No.  34-34818;  File  No.  SR-NYSE- 
94-12] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  1, 2,  and  3  to  the  P.-oposed  Rule 
Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Exercise 
Cut-Off  Procedures  for  Expiring  Equity 
Options 

October  11. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


"15  U.S.C.  78s(bK2)  (1982). 

''The  Commission  notes,  however,  that  the 
proposed  rule  change  will  not  be  i.Tip!emented  until 
the  Commission  receives  certain  written 
representations  from  the  OCC  regarding  the 
operational  status  of  C/MACS  See  supra  note  16. 

™  1 7  CFR  2(X).3(>-3(a)(12)  (1993). 
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("ACT").'  and  Rule  19b-4  thereunder.^ 
on  March  23. 1994.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and    ~ 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  relating  to  the  » 
exercise  procedures  for  expiring  equity 
option  contacts.  The  proposal  was 
published  for  comment  in  the  Federal 
Register  on  May  18, 1994,?  No 
comments  were  received  on  the 
proposed  rule  change.  The  NYSE  filed 
Amendment  No.  1  to  the  proposal  on 
September  19. 1994.  Amendment  No.  2 
on  September  27, 1994,  and 
Amendment  No.  3  on  October  7,  1994.'* 
This  order  approves  the  proposed  rule 
change,  as  amended. ^ 

Currently,  with  regard  to  expiring 
equity  options.  NYSE  customers  and 
member  organizations  *  are  required  to 
indicate  their  exercise  decisions  to 
clearing  members  no  later  than  5:30 
p.m.  Eastern  Standard  Time  ("E.S.T.") 
on  the  business  day  immediately  prior 
to  the  expiration  date  of  the  options 
("Exercise  Cut-Off  Time").''  This  is  the 
latest  time  by  which  an  exercise 
instruction  *  may  be:  (1)  prepared  by  a 


>15U.S.C.785(b)(l)(19«8). 

»  17  CFR  240.19b-4  (1993). 

^  See  Securities  Exchange  Act  Release  No.  34050 
(May  12.  1994),  59  FR  25978  (May  18.  1994). 

■•In  Amendment  Nos.  1,  2,  and  3,  the  NYSE 
proposes  to  make  certain  clarifying  amendments  to 
Rule  780,  as  discussed  herein.  See  Letters  from 
Hope  Duffy,  Director,  Options  and  Special 
Products,  NYSE,  to  Sharon  Lawson,  Assistant 
Director,  Office  of  Market  Supervision  ("OMS"), 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  September  19.  1994 
("Amendment  No.  1"),  dated  September  27, 1994 
("Amendment  No.  2");  and  Letter  from  James  Buck, 
Senior  Vice  President  and  Secretary,  t^SE,  to 
Sharon  Lawson,  Assistant  Director,  OMS,  Division, 
Commission,  dated  October  7.  1994  ("Amendment 
No.  3"). 

'The  Commission  notes  that  substantively 
similar  proposals  by  the  other  options  exchanges 
have  been  approved.  See  Securities  Exchange  Act 
Release  Nos.  34806  (October  7.  1994)  (Order 
approving  File  No.  SR-Phb(-93-37),  3480f 
(October  7. 1994)  (order  approving  File  No.  SR- 
CBOE-94-06),  34808  (October  7,  1994)  (approving 
File  No.  SR-Amex-94-01),  and  34810  (October  7, 
1994)  (approving  File  No.  SR-PSE-94-12). 

•As  used  herein,  the  term  "member  organization" 
also  includes  individual  members  of  the  Exchange. 

'See  NYSE  Rule  780.  Generally,  equity  options 
iqay  be  traded  until  the  close  of  business  on  the  last 
business  day  before  expiration,  which  is  generally 
the  third  Friday  of  the  expiration  month 
("Expiration  Friday"). 

■For  customers,  an  exercise  instruction  is  a 
notice  delivered  to  a  member  organization  to 
exercise  an  option.  For  a  clearing  member,  options 
specialist,  or  competitive  options  trader  (as  deflned 
in  NYSE  rules),  an  exercise  instruction  is  a  notice 
to  The  Options  Clearing  Corporation  ("(X:C")  to 
exercise  an  option  that  would  not  be  automatically 
exercised  pursuant  to  the  OCC's  exercise-by- 
exercise  procedure  ("OCC  Rule  805"),  or  not  to 
exercise  an  option  that  otherwise  would 
automatically  be  exercised  pursuant  to  OCC  Rule 
805.  See  infra  note  14.  The  OCC  has  separate  rules 
regarding  the  cut-off  time  by  which  exercise  notices 


c  saring  member  for  positions  in  its 
p  oprietary  trading  account;  (2) 
at  cepted  by  a  clearing  member  from  an 
o  >tions  specialist  or  competitive 

0  itions  trader  for  positions  is  its 
a<  count  or  from  a  floor  broker  for 
pi  (sitions  in  its  error  account;  or  (3) 

at  cepted  by  a  member  organization  from 

ai  y  customer  for  positions  in  the 

ci  stomer's  account.®  The  only 

ei  ceptions  to  Rule  780  are:  (1)  to 

re  medy  mistakes  or  errors  made  in  good 

fa  Ih  (2)  to  take  appropriate  action  as  the 

re  suit  of  a  failure  to  reconcile 

ui  imatched  Exchange  option 

tr  insactions;  and  (3)  where  exceptional 

ci  cumstances  relating  to  a  customer's 

01  member's  ability  to  communicate 
ei  ercise  instructions  to  a  member 
oi  ganization  (or  a  member 

oi  ganization's  ability  to  receive  such 
e3  ercise  instructions)  prior  to  the 
E;  lercise  Cut-Off  Time  warrant  such 
a<  tion.'°  Member  organizations  are 
re  quired  to  time  stamp  each  exercise 
ir  struction  at  the  time  it  is  prepared. 

Presently,  it  is  a  violation  of  Rule  780 
fc  r  clearing  members  to  accept 
ir  structions  after  the  Exercise  Cut-Off 
T  me  except  in  reliance  on  one  of  the 
al  ove  exceptions.  Because  exercise 
in  structions  are  submitted  to  the 
cl  ;aring  members  and  then  to  the  OCC 
b;  the  clearing  members,  without 
hi  ving  the  audit  trail  pass  directly 
th  rough  the  Exchange,  it  is  difficult  for 
lb  e  Exchange  to  surveil  for  violations  of 
Ri  lie  780.11 

In  order  to  enhance  the  ability  of  the 
E;  change  to  surveil  for  violations  of 
Ri  lie  780  for  expiring  equity  option,  the 
pi  oposed  rule  change  would  alter  the 
63  isting  exercise  instruction  procedures 
b;  requiring  that  final  exercise  decisions 
al  >o  be  submitted  to  the  Exchange.  The 
ci  taring  members  would  still  be 
re  ;ponsible  for  delivering  exercise 


m  ist  be  delivered  to  the  OCC  by  the  clearing 

m  mbers.  The  proposed  rule  change  does  not  in  any 

wi  y  affect  the  rules  of  the  OCC. 

'In  most  cases,  exercise  instructions  are 
tr(  nsmitted  to  Exchange  clearing  members 

ctronically  through  the  Clearing  Management 
ai^  Control  System  ("C/MACS"). 

"Rule  780  also  does  not  apply  to  expiring  index 
ojf  ions.  See  NYSE  Rule  780,  Supplementary 
M  ilerial  .10(c). 

'The Commission  believes  that  the  Exercise  Cut- 
O  fTime  serves  an  important  investor  protection 
fu  iction.  Speciflcally,  the  Exercise  Cut-Off  Time 
pi  }tects  holders  of  short  positions  in  equity  options 
fri  m  unanticipated  events  occurring  after  the  close 
of  the  market.  As  the  Commission  has  previously 
St  led,  if  expiring  equity  options  were  allowed  to 
U  exercised  after  the  Exercise  Cut-Off  Time  for 
re  isons  other  than  the  exceptions  set  forth  above, 
th  !  Commission  believes  that  options  writers  could 

unfairly  disadvantaged  with  respect  to  options 
h^ldersiiy  not  having  the  same  opportunity  to  react 
to  such  unanticipated  events.  See  Securities 
Ei  change  Act  Release  No.  19589  (March  10, 1983), 
4^  FR  111%  (March  16, 1983). 


notices  to  the  OCC.i^  however,  the 
proposed  rule  change  would  allow  the 
Exchange  to  accurately  dociunent  when 
each  exercise  instruction  was  received 
by  a  member  organization  or  clearing 
member,  or  delivered  by  a  clearing 
member  to  the  OCC."  The  Exercise  Cut- 
Off  Time  will  still  be  5:30  p.m.  (E.S.T.) 
on  the  business  day  immediately  prior 
to  the  expiration  date.  Pursuant  to  the 
proposal,  however,  there  will  be  two 
means  of  exercising  an  expiring  equity 
option:  (1)  take  no  action  and  allow 
exercise  determinations  to  be  made  in 
accordance  with  OCC  Rule  BOS;'-*  or  (2) 
the  member  organization  may  submit  a 
contrary  exercise  advice  [i.e.,  a  notice 
committing  an  option  holder  either  to 
exercise  an  option  that  would  not 
otherwise  be  exercised  automatically 
pursuant  to  OCC  Rule  805,  or  not 
exercise  an  option  that  otherwise  would 
be  exercised  automatically  pursuant  to 
OCC  Rule  805)  ("Contrary  Exercise 
Advice").  Contrary  Exercise  Advices 
would  be  submitted  by  a  member 
organization  either:  (1)  at  a  place 
designated  for  that  purpose  by  any 
national  options  exchange  of  which  the 
member  organization  is  a  member  and 
where  the  option  is  listed;  or  (2)  to  the 
Exchange  via  the  OCC  in  a  format 
prescribed  by  the  OCC.i*  In  those 


"  Exercise  instructions  will  still  be  submitted  to 
clearing  members,  however,  the  requirements  for 
this  process  will  be  determined  by  each  clearing 
member,  in  accordance  with  the  OCC's  rules.  This 
process  will  no  longer  be  governed  by  the  NYSE's 
rules.  Pursuant  to  the  OCC's  rules,  equity  options 
expire  at  12:00  a.m.  on  the  third  Saturday  of  the 
expiration  month.  As  explained  earlier,  the  OCC 
has  its  own  rules  as  to  the  latest  time  by  which 
clearing  members  must  submit  exercise  notices  to 
the  OCC.  These  rules  are  separate  from  the 
Exchange's  Exercise  Cut-Off  Time  and  are  not 
affected  by  the  proposed  rule  change. 

"The  proposed  rule  change  also  makes  it  clear 
that  reporting  of  final  exercise  decisions  as 
contemplated  by  the  revised  rules  does  not  serve  to 
substitute  as  the  effective  exercise  notice  to  OCC  for 
the  exercise  or  non-exercise  of  expiring  options. 

"OCC  Rule  805  provides  for  automatic  exercise 
of  in-the-money  options  at  expiration  without  the 
submissions  of  an  exercise  notice  to'theOCC  if  the 
price  of  the  security  underlying  the  option  is  at  or 
above  a  certain  price  (for  calls)  or  at  or  below  a 
certain  price  (for  puts);  and  the  non-exercise  of  an 
option  at  expiration  if  the  price  of  the  security 
underlying  the  option  does  not  satisfy  such  price 
levels.  See  OCC  Rule  805. 

"Even  though  this  may  be  accomplished  by 
submitting  exercise  decisions  directly  to  the 
Exchange,  the  more  likely  manner  of  accomplishing 
this  will  be  to  submit  the  exercise  decisions  to  the 
Extliaiige  through  C/MACS.  Due  to  the  burden  that 
would  be  placed  on  members  of  having  to  manually 
process  every  exercise  decision  for  delivery  directly 
to  the  Exchange,  the  procedures  and  rules  being 
approved  herein  will  not  be  implemented  by  the 
NYSE  until  the  OCC  submits  a  written 
representation  to  the  Commission  that  C/MACS  has 
been  modified  as  necessary,  fully  tested,  and  ready 
to  go  on-line,  to  allow  members  to  submit  exercise 
decisions  to  the  Exchange  through  C/MACS.  This 
process  is  expected  to  be  completed  in  time  for  the 
November  1994  expirations. 
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instances  where  OCC  Rule  80-5  has 
been  waived  by  the  OCC,'^  the  proposal 
requires  that  a  Contrary  Exercise  Advice 
be  submitted  prior  to  the  Exercise  Cut- 
Off  Time  by  member  organizations 
wishing  to  exercise  an  option  that 
would  not  be  automatically  exercised  in 
the  absence  of  such  a  waiver,  or  not  to 
exercise  an  option  that  would  be 
automatically  exercised  in  the  absence 
of  such  a  waiver.i'^  The  applicable  price 
of  the  underlying  security  in  such 
instances  shall  be  the  last  sale  price  in 
the  primary  market  for  the  underlying 
security,  except  as  OCC  Rule  805(1) 
otherwise  provides.'* 

The  proposal  would  also  require 
member  organizations  that  maintain 
proprietary  or  customer  account 
positions  in  expiring  options  to  be 
responsible  for  ensuring  that  final 
exercise  decisions  are  communicated  to 
the  Exchange  regarding  such 
positions.^'  In  addition,  member 
organizations  which  have  accepted  the 
responsibility  to  indicate  final  exercise 
decisions  on  behalf  of  another  member 
organization  or  non-member  firm  shall 
take  reasonable  steps  to  ensure  that  such 
decisions  are  properly  indicated  to  the 
Exchange.  Member  organizations  may 
establish  an  internal  processing  cut-off 
time  prior  to  5:30  p.m.  (E.S.T.)  at  which 
time  final  exercise  decisions  from  their 
customers  will  no  longer  be  accepted  by 
them  for  expiring  options.^o 

With  certain  minor  modifications,  the 
proposal  maintains  the  current 
exceptions  to  Rule  780.  The  proposal, 
however,  adds  language  to  Rule  780(b) 
to  expressly  state  that  the  burden  of 
establishing  an  exception  to  the  Exercise 
Cut-Off  Time  rests  solely  on  the  member 
organization  seeking  to  rely  on  such 
exception. 

As  proposed,  each  member 
organization  shall  prepare  a 
memorandum  of  every  final  exercise 
decision  for  which  a  Contrary  Exercise 
Advice  is  required-^'  In  the  event  a 
member  organization  makes  a  final 
exercise  decision  after  the  Exercise  Cut- 
Off  Time  in  reliance  on  one  of  the  above 


"*  This  could  happen  where  an  underlying 
security  is  not  traded  on  its  primary  market  on  the 
trading  day  immediately  preceding  an  expiration 
date  and.  as  a  result,  the  OCC  determines  not  to  fi.x 
a  closing  price  for  that  security.  See  OCC  Rule 
805(1). 

"When  the  OCC  waives  the  exercise-by- 
exception  procedure,  the  OCC's  rules  require 
submission  of  an  affirmative  exercise  notice  for  all 
exercises  even  in  circumstances  where  a  Contrarv 
Exercise  Advice  is  not  required  to  be  submitted  to 
the  Exchange.  See  .".mendment  No.  3,  stjpra  note  4. 

"See  Amendment  No.  1.  supra  note  4. 

2°  See  Amendment  Nos.  1  and  2,  supra  note  4. 

"The  memorandum  must  also  include  the  time 
when  such  final  exercise  decision  was  made  or.  in 
the  case  of  a  customer,  was  received. 


exceptions,  the  responsible  member 
organization  must  prepare  a  written 
memorandum  describing  the 
surrounding  circumstances  and  must 
file  a  copy  of  the  memorandum  with -the 
Exchange's  Market  Surveillance 
Department  not  later  than  12:00  p.m. 
(E.S.T.)  on  the  business  day  following 
that  expiration.22 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  particularly.  Section  6(b)(5) 
of  the  Act. 23  Specifically,  the 
Commission  believes  the  Exchange's 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  proteci  investors  and  the  public 
interest. 

Although  all  options  exchanges 
currently  have  a  uniform  5:30  p.m. 
(E.S.T.)  Exercise  Cut-Off  Time  on 
Expiration  Fridays  for  expiring  equity 
options,  the  OCC's  rules  permit  the  OCC 
to  accept  exercise  notices  for  expiring 
equity  options  from  clearing  firms  until 
12:00  a.m.  (E.S.T.)  on  the  expiration 
date  (j'.e..  the  Saturday  after  an 
Expiration  Friday).  This  additional  time 
within  which  to  receive  exercise  notices 
from  clearing  members  was  provided  to 
accommodate  corrections  of  mistakes 
made  in  good  faith,  trade 
reconciliations,  and  certain  exceptional 
circumstances  that  affected  a  customer's 
ability  to  inform  its  brokerage  firm  or 
affected  a  firm's  ability  receive  final 
exercise  decisions  before  the  Exercise 
Cut-Off  Time.  Nevertheless,  there  have 
been  situations  where  member 
organizations  have  either  delayed 
making  exercise  decisions  until  after 
5:30  p.m.  (E.S.T.)  on  Expiration  Friday 
in  anticipation  of  the  release  of  material 
news  concerning  a  particular  underlying 
company,  or  having  made  decisions 
prior  to  5:30  p.m.  (E.S.T.).  changed 
these  decisions  based  upon  such 
material  news.^*  In  this  regard,  the 
Commission  believes  that  it  is 
consistent  with  this  approval  for  the 


^2  The  Exchange  has  represented  that  effecting  an 
exercise  decision  in  an  expiring  equity  option  on 
the  basis  of  material  information  obtained  after  the 
Exercise  Cut-Off  Time  would  be  deemed  to  be 
activity  inconsistent  with  just  and  equitable 
principles  of  trade.  Telephone  conversation 
between  Holly  Duffy.  Director.  Options  and  Special- 
Products.  NYSE,  and  Sharon  Lawson.  Assistant 
Director,  OMS.  Division.  Commission,  on 
September  16, 1994. 

"15U.S.C.  §78f(b)(5)(1988). 

'••See,  e.g..  In  re  Farmers  Croup  Stock  Options 
Litigation.  Master  File  No.  B8-4994  (E.D.Pa). 


Exchange  to  interpret  its  rules  to  deem 
the  submission  of  a  Contrary  Exercise 
Advice  on  the  basis  of  material 
information  released  after  the  Exercise 
Cut-Off  Time  as  activity  inconsistent 
with  just  and  equitable  principles  of 
trade.25 

The  Commission  believes  that  the 
proposed  exercise  procedures  should 
enhance  the  Exchange's  ability  to 
surveil  for  violations  of  Rule  780  by 
providing  an  enhanced  audit  trail  for 
identifying  late  exercises.  Specifically, 
event'  time  an  exercise  decision  is  made 
contx-ary  to  OCC  Rule  805,  a  Contrary 
Exercise  Advice  must  be  filed  with  the 
Exchange,  in  addition  to  submitting  an 
exercise  instruction  to  a  clearing 
member  as  is  currently  required.-" 
Similarly,  the  proposal  requires  that 
documentation  must  be  prepared  and 
submitted  to  the  proper  options 
exchange  whenever  a  late  exerci«,e 
decision  is  made  in  reliance  on  o,;e  of 
the  exceptions  to  Rule  780,  with  the 
burden  of  establishing  the  existence  of 
the  exception  on  the  party  s'.ibmitting 
the  Contrary  E.\ercise  Advice.  The 
proposed  rule  change,  therefore,  should 
facihtate  the  Exchange's  abifity  to 
monitor  and  enforce  con.pliance  with 
Rule  780.  Accordingly,  because  the 
proposed  rule  change  significantly 
bolsters  the  Exchange's  existing 
procedures  regarding  the  exercise  of 
expiring  equity  options  and  helps  to 
ensure  compliance  with  their  rules,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Act.^' 

Even  though  the  proposed  rule  change 
significantly  improves  the  Exchange's 
audit  trail  with  respect  to  late  exercises, 
the  Commission  believes  that  the 
Exchange  should  continue  to  examine 
ways  of  ensuring  compliance  with  the 
Exercise  Cut-Off  Time  and  the  other 
requirements  of  Rule  780.^8 
Furthermore,  the  Commission  also 
encourages  the  Exchange  to  review  the 
permitted  exceptions  to  Rule  780  and 
consider  ways  of  establishing 
parameters  as  to  the  extent  of  the 
exceptions. 2' 


-'  See  supra  notes  1 1  and  22. 

*"Ser  supra  note  12. 

2'  The  Commission  notes  that  the  NYSE  hds 
rep.-esented  that  it  will  p,-epare  (in  cooperation  with 
the  other  options  exchanges)  and  distribute  a  notice 
to  member  organizations  describing  the  new 
procedures  set  forth  above,  and  notif)ing  member 
organizations  as  to  when  the  new  procedures  will 
be  fully  in  effect.  See  svpra  notes  Sand  15. 

"For  example,  the  NYSE  may  wish  to  consider 
adopting  additional  penalties  in  those  situations 
where  a  member  organization  is  unable  to  establish 
the  existence  of  one  of  the  exceptions  to  Rule  780 
for  a  particular  trade  or  trades. 

^'For  e.xample,  the  Exchange  may  want  to  define 
expressly  in  the  rule  the  circumstances  that  qualifv' 
for  a  good  bith  e.\ception. 
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The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1,  2,  and  3, 
to  the  proposal  prior  to  the  thirtieth  day 
after  the  date  of  pubUcation  of  notice  of 
filing  thereof  in  the  Federal  Register. 
Specifically,  the  Commission  believes 

"  that  Amendment  No&  1,  2,  and  3  tothe 
proposal  clarifies  the  application  of  the 

.  rule  and  may  serve  to  minimize 
confusion  and  disputes  between  and 
among  members  and  customers  as  to  the 
application  of  this  rule.  Additionally, 
the  original  proposal  was  noticed  for  the 
fullcomment  period  without  any 
comments  being  received  by  the 
Commission.  Accordingly,  tlie 
Commission  beheves  that  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  to  approve  Amendment  Nos.  1,  2, 
and  3  to  the  proposed  rule  change  on  an 
accelerattid  basis. 

IntcrRsted  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1.  2,  and  3  to  the  proposed  rule  change. 
Persons  making  vnritten  submissions 
should  file  six  copies  thereof  with  Jhe 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.^:  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changebetween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Rcforence 
Section.  450  Fifth  Street.  N\V.. 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
12  and  should  be  submitted  by 
November  7.  1904. 

It  is  therefore  ordered.  Pursuant  to 
Section  l"J(b)(2)  of  the  Ad.^o  that  the 
proposed  rule  change  (File  No  SR- 
N  YSE-94-1 2),  as  amended,  i.s  hereby 
approved. 3* 

For  the  Commission,  by  the  Division  of 
Morket  Reguliiti.m.  puisuaul  to  delegaft'ii 
authority." 


J"  1 5  (J.S  C.  78s(t>)(2)  1 1 982}. 

"  The  Coi7inii.ssion  notus.  however,  that  the 
propospdfule  rhanf;e  will  not  be  impkmeiUed  until 
the  Convnission  receives  certain  written 
representations  frorn  the  OCC  regarding  the 
operational  status  ofCf\t.\CS.  .See  supm  note  15 

"  17  OR  200.3O-3(aUl2)  [1993). 


Ml  rgaret  H.  McFarland, 

Demty  Secretary. 

in  Doc.  94-25604  Filed  10-14-94,  8:45  am) 

etU  MO  CODE  801(M)t-M 
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[R4  lease  No.  34-34810;  RIe  No.  $R-PSE- 
94-12] 

Se  f- Regulatory  Organizations;  Notice 
of  -illng  and  Order  Granting 
Ac  :elerated  Approval  of  a  Proposed 
Ru  e  Change  and  Amendment  Nos.  1, 
2,  ind  3  to  the  Proposed  Rule  Change 
by  the  Pacific  Stock  Exchange,  Inc. 
Re  ating  to  Exercise  Cut-Off 
Procedures  for  Expiring  Equity 
OOtions 

Orlsber  7,  1994. 

1  'ursuant  to  Section  19(b)(1)  of  the 
Se  urities  Exchange  Act  of  1934 
("i  >ct").i  and  Rule  19b-4  fhoreimder,* 
no  ice  is  hereby  given  that  wa  May  25. 
19  14,  the  Pacific  Stock  Exchange  ("PSE" 
or  'Exchange")  filedwilh  the  ^curities 
an    Exchange  Commission 
("(  ommission")  the  proposed  rule 
ch  nge  as  described  in  Items  I  and  U 
be  ow,  which  Items  have  been  prepared 
by  rhe  Exchange.  The  PSE  filed 
An  lendment  No.  1  to  the  proposed  rule 
chi  nge  on  June  17, 1994,  Amendment 
No  2  on  September  19. 1994.  and 
ha  endment  No.  3  on  September  30, 
19'  14.^  The  Commission  is  publishing 
ihi  >  notice  to  solicit  comments  on  the 
pr<  posed  rule  change,  as  amended,  from 
int  irested  persons.  This  order  also 
ap  >roves  the  proposed  rule  change,  as 
an  ended,  on  an  accelerated  basis.^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
Proposed  Rule  Change 

"he  PSE  proposes  to  amend  its  rules 
<m  procedures  relating  to  the  exercise  of 
nx  liring  equity  option  contracts.'  The 
tpi  [  of  the  proposed  rule  change  is 


the 


.S'J.S.C.  78slb)(l)(iqB8). 

7CFR240.19b-4(199J). 

n  AmPHfimont  Nos.  1.  2,  ami  3  t.'ie  PSE 
pro  loses  to  m^ke  certain  clarifs-inR  unendmertts  to 
Rul  1 6.24,  as  disi:ussed  herein.  In  addition, 
Ar'  mdment  No.  3  requests  arxeleratcd 
t:f,'(  .tivciiess  of  the  proposed  rule  dungc.  See 
l.e;  "IS  from  Micluicl  Pierson,  Senior  Attorney, 
Mo  kcl  Regulation,  FSE,  to  Frarjcoi*  M.iZiir. 
Alli  rnt'v.  Office  of  Market  Supeivision  ("OMJi"), 
iJiv  slon  of  Marlcin  RegalatioB  ("UivUiou"), 
t><r  '.r.ission,  riaied  June  17, 1994;  from  Dovid 
.St  r  .'vli.  Vice  President,  Regulation,  PSE.  to  Brad 
Ri'l  'r.  Senior  tj).ir.sel,  OMS,  Divisir)n,  Commission, 
da(  il  .Septemljer  19,  1994  CAmendiaenl  No.  2*); 
ant  Irom  Michael  Pieiion,  Stnior  Coonsel,  OMS, 
Uiu  sioii,  Conmiv.ion,  dated  September  30,  ISM 
('■()  neudmeat  No.  i"\. 

>!.•€  infra  Section  lil. 

i'hc  Co.iiniissifin  notes  tiiul  subsuntiwly 
.sirr  lar  proposals  by  the  olher  options  eKctiaii^s 

>eii;g  approved  coru-unetnliy  wltb  Ibe  PSE'« 
pro  losedrule  chenge.  See  File  Noa.  Sil-Aai«T»^»4- 
01;  ;R-CBOE-94-0»-.;  nnd  SR-Phlx -93-37 


available  at  the  Office  of  the  Secretary, 
PSE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  aini 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  fiUng  with  tlie  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  ba&Ls  for 
the  proposed  rule  diange  aod  discusse<i 
any  comments  it  received  on  the 
proposed  rule  ch.inge.  The  text  of  thesf 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PSE  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements.         » 

(A)  Self-Regutatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  amend 
its  Rule  6.24  in  several  respects.  First, 
the  Exchange  is  proposing  to  add  a  new 
Commentary  .04  to  Rule  6.24  in  order  to 
incorporate  a  new  exercise  cut-off 
procedure  for  expiring  equity  options. 
Second,  the  Exchange  is  proposing  to 
add  new  commentary  .05  to  Rule  6.24 
to  address  the  responsibility  for  the 
submission  of  final  exisrcise  dedsions  to 
the  Exchange  and  to  provide  that 
member  firms  may  establish  internal 
processing  cut-ofT  times  prior  to  the 
Exercise  Cut-Off  Time  (as  defined 
herein)."  Third,  the  Exchange  is 
proposing  to  add  a  new  Commentary  .06 
to  Rule  6.24  in  order  to  address 
situations  in  which  a  member  submits 
orjirepanjs  an  exercise  instruction  af^pr 
the  5:30  p.m.  Eastern  Standard  Time 
("E.S.T.")  exercise  cut-offtime 
("Exercise  Cut-Off  Time*'}  in  an  expiring 
equity  option  on  the  basis  of  material 
information  that  is  released  after  the 
Exercise  Cut-Off  Time.'  Finally,  the 
Exchange  proposes  to  modifysubsection 
(b)  of  Rule  6.24  to  clarify  that  the 
provisions  of  Rule  6.24  only  apply  to 
non-cash  settled  equity  option  contracts 

More  specifically,  proposed 
Commentary  .04  would  provide  that 
clearing  members  raiist  follow  the 
procedures  of  The  Options  Clearing 
Corporation  ("OCC")  when  exercising 
expiring  non-cash  settled  equity  option 
contracts.  It  also  prtrvides  that  members 
must  follow  certain  procedures  with 
respect  to  the  exercising  of  non-cash 
settled  equity  option  contracts  which 
would -otherwise  not  be  exercised,  or  thf 
non-exercising  of  option  contracts 


*Sce  Aicrndmcnl  tio.  2,  toyro  note  3. 
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which  otherwise  would  be  exercised,  by 
operation  of  OCC  Rule  805.» 

Pursuant  to  the  proposal,  there  will  be 
two  means  of  exercising  an  expiring 
equity  option:  (1)  Take  no  action  and 
allow  exercise  determinations  to  be 
made  in  accordance  with  OCC  Rule  805; 
or  (2)  the  market  maker,  floor  broker,  or 
clearing  member,  as  applicable,  must 
submit  a  contrary  exercise  advice  (i.e..  a 
notice  committing  an  option  holder 
either  to  exercise  an  option  that  would 
not  otherwise  be  exercised 
automatically  pursuant  to  OCC  Rule 
805,  or  not  exercise  an  option  that 
otherwise  would  be  exercised 
automatically  pursuant  to  OCC  Rule 
805)  ("Contrary  Exercise  Advice"). 
Contrary  Exercise  Advices  would  be 
submitted  by  a  market  maker,  floor 
broker,  or  clearing  member  either:  (1)  In 
such  form  or  manner  prescribed  by  the 
Exchange  to  a  place  designated  by  the 
Exchange;  or  (2)  to  the  Exchange  via  the 
OCC  in  a  format  prescribed  by  the  OCC. 
The  proposal  also  provides  that 
subsequent  to  the  delivery  of  a  Contrary 
Exercise  Advice,  should  Qie  market 
maker,  floor  broker,  customer,  or  firm 
determine  to  act  other  than  as  reflected 
on  the  original  contrary  Exercise 
Advice,  an  "advice  cancel"  must  also  be 
delivered  in  such  form  or  manner 
prescribed  by  the  Exchange  to  a  place 
designated  by  the  Exchange  no  later 
than  the  Exercise  Cut-Off  Time. 

Subsection  (c)  to  Commentary  .04 
would  also  be  amended  to  provide  that 
all  of  the  procedures  of  Commentary  .04 
are  in  full  force  and  effect  whether  or 
not  the  OCC  waives  the  exercise-by- 
exception  provisions  of  OCCJ?ule  805.^ 
In  the  event  of  such  waiver,  the 
procedures  of  Commentary  .04  shall  be 
followed  as  if  such  provisions  of  OCC 
Rule  805  were  in  full  force  and  effect.'" 

Subsection  (e)  to  Commentary  .04 
provides  that  the  failure  of  any  member 
to  follow  the  procedures  set  forth  in 
Commentary  .04  may  be  referred  to  the 
Ethics  and  Business  Conduct  Committee 


"OCC  Rule  805  provides  for  automatic  exercise 
of  in-the-money  options  at  expiration  without  the 
submission  of  an  exercise  notice  to  the  OCC  if  the 
price  of  the  security  underlying  the  option  is  at  or 
above  a  certain  price  (for  calls)  or  at  or  below  a 
certain  price  (for  puts);  and  the  non-exercise  of  an 
option  at  expiration  if  the  price  of  the  security 
underlying  the  option  does  not  satisfy'  such  price 
levels.  See  OCC  Rule  805. 

'The  Commission  notes  that  this  could  occur 
where  an  underlying  security  is  not  traded  on  its 
primary-  market  on  the  trading  day  immediately 
preceding  an  expiration  date  and.  as  a  result,  the 
OCC  determines  not  to  fix  a  closing  price  forthal 
security.  See  OCC  Rule  805(1). 

'"  When  the  OCC  waives  the  exercise-by- 
exception  procedure,  the  OCC's  rules  require 
Submission  of  an  affirmative  exercise  notice  for  all 
exercises  even  in  circumstances  where  a  Contrary 
Exercise  Advice  is  not  required  to  be  submitted  to 
the  Exchange.  See  Amendment  No.  3,  supra  note  3. 


and  result  in  the  assessment  of  a  fine, 
which  may  include,  but  is  not  limited 
to,  disgorgement  of  potential  economic 
gain  obtained  or  loss  avoided  by  the 
subject  exercise,  as  determined  by  the 
Ethics  and  Business  Conduct 
Committee.'' 

Proposed  Commentary  .05  provides 
that  members  and  member  organizations 
shall  properly  communicate,  in 
accordance  with  Rule  6.24.  final 
exercise  decisions  to  the  Exchange  in 
respect  of  options  positions  for  which 
they  are  responsible. '^  Additionally. 
Commentary  .05  also  will  provide  that 
member  organizations  may  establish  an 
internal  processing  cut-off  time  prior  to 
the  Exercise  Cut-Off  Time  at  which  time 
final  exercise  decisions  boia  their 
customers  will  no  longer  be  accepted  by 
them  for  expiring  options." 

Finally,  proposed  Commentary  .06 
provides  that  if  a  member  submits  or 
prepares  an  exercise  instruction  after 
the  Exercise  Cut-Off  Time  in  any 
expiring  option  on  the  basis  of  material 
information  that  is  released  after  the 
E.xercise  Cut-Off  Time,  then  such 
activity  is  inconsistent  with  just  and 
equitable  principles  of  trade.'-* 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act.  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


■>  If  any  member  relies  on  one  of  the  exceptions 
to  Rule  6.24(b)  as  the  basis  for  the  failure  of  the 
member  to  comply  with  the  procedures  set  forth  in 
new  Commentary  .04.  the  burden  shall  b^on  the 
member  to  establish  the  grounds  for  the  exception. 
Telephone  conversation  between  Michael  Pierson. 
Senior  Attorney.  Market  Regulation.  PSE.  and  Brad 
Kilter.  Senior  Counsel.  OMS,  Division,  Commission, 
on  October  6.  1994.  The  only  exceptions  to  Rule 
6.24  are:  (1)  To  remedy  mistakes  or  errors  made  in 
good  faith;  (2)  to  take  appropriate  action  as  the 
result  of  a  failure  to  reconcile  unmatched  Exchange 
transactions;  and  (3)  where  exceptional 
circumstances  relating  to  a  customer's  or  member's 
ability  to  communicate  exercise  instructions  to  a 
member  organization  (or  a  member  organization's 
abilily  to  receive  such  exercise  instructions)  prior 
to  the  Exercise  Cut-Off  Time  warrant  such  action. 

"See  Amendment  No.  2.  supra  note  3. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PSE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. '5 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  particularly.  Section  6(b)(5) 
of  the  Act. '6  Specifically,  the 
Commission  believes  the  Exchange's 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  protect  investors  and  the  public 
interest. 

Although  all  options  exchanges 
currently  have  a  uniform  5:30  p.m. 
(e.s.t.)  Exercise  Cut-Off  Time  for 
expiring  equity  options."  the  OCC's 
rules  permit  the  OCC  to  accept  exercise 
notices  for  expiring  equity  options  from 
clearing  firms  until  12  a.m.  (e.s.t.)  on  the 
expiration  date  (i.e.,  the  Saturday  after 
an  Expiration  Friday).  This  additional 
time  within  which  to  receive  exercise 
notices  from  clearing  members  was 
provided  to  accommodate  corrections  of 
mistakes  made  in  good  faith,  trade 
reconciliations,  and  certain  exceptional 
circumstances  that  affected  a  customer's 
ability  to  inform  its  brokerage  firm  or 
affected  a  firm's  ability  to  receive  final 
exercise  decisions  before  the  Exercise 
Cut-Off  Time.  Because  exercise 
instructions  presently  are  submitted  to 
clearing  members  and  then  to  the  OCC 
by  the  clearing  members,  without 
having  the  audit  trail  pass  directly  | 

through  the  Exchange,  it  is  difficult  for 
the  Exchange  to  surveil  for  violations  of 
Rule  6.24. '8  As  a  result,  there  have  been 


"See  Amendment  No.  3.  supra  note  3. 

"•15U.S.C.  78f[b)(5)(198e). 

'"Generally,  equity  options  may  be  traded  until 
the  close  of  business  on  the  last  business  day  before 
expiration,  which  is  generally  the  third  Friday  of 
the  expiration  month  ("Expiration  Friday"). 

'•The  Commission  believes  that  the  E.xecutive 
Cut-Off  Time  serves  an  important  investor 
protection  function.  SpeciCcally,  the  Exercise  Cut- 
Off  Time  protects  holders  of  short  positions  in 
equity  options  from  unanticipated  events  occurring 

ConTiniicI 


situations  where  momber  organizations 
have  either  delayed  making  exercise 
decisions  until  after  5:30  p.m.  (e.s.t.)  on 
ExpiraticMi  Friday  in  anticipation  of  the 
release  of  material  news  concerning  a 
particular  underlying  company,  or 
having  made  decisions  prior  to  5:30 
p.m.  (e.s.t.),  changed  these  decisions 
based  upon  such  material  news."  Th? 
Commission,  therefore,  believes  that  it 
is  appropriate  for  the  Exchange  to  make 
it  clear  in  its  rules  that  the  submission 
of  a  Contrary  Exercise  Advice  on  the 
basis  of  material  information  released 
after  the  Exercise  Cut-Off  Time  will  be 
actively  deemed  inconsistent  tvith  just 
and  equitdble  principles  of  trade.^" 
The  Conimission  beUeves  that  the 
proposed  exercise  procedures  should 
enhance  the  Exchange's  ability  to 
surveil  for  violations  of  Rule  6.24  by 
providing  an  enhanced  audit  trail  for 
identifying  late  exercises.  Specifically, 
every  time  an  exercise  decision  is  made 
contrary  to  OCC  Rule  805,  a  Contrary 
Exercise  Advice  must  be  filed  with  the 
Exchange,*'  in  addition  to  submitting  an 
exercise  instruction  to  a  clearing 
member  as  is  currently  required.** 


after  tho  close  of  the  market.  As  the  Commisiuoa 
has  prpviously  stated,  if  expiring  equity  options 
were  allowed  to  be  axerctoed  after  the  Exerrise  Cut- 
off Time  for  reasons  other  than  the  excaptione  set 
forth  above,  the  Cotrunisaion  believes  that  options 
writers  could  be  unf<iiily  disadvantaged  with 
resppcl  to  options  holders  by  not  having  the  same 
opportunity  to  read  to  such  unanticipated  events. 
See  .Securities  Exchange  Ad  Kelease  No.  19589 
(March  iO.  1983).  48  FR  11196  (March  16,  1083). 

'"See  e.g..  In  re  Farmers  Group  Stock  Options 
Litigation.  Master  File  No.  8»-4994  (E.D.Pa  1989). 

"*  See  supm  note  1 8. 

"  Even  though  this  mey  be  accomplished  by 
submitting  exeiciae  decisions  directly  to  the 
Exchange,  the  more  likely  manner  of  arcomplishing 
this  will  be  to  submit  the  exert  ise  decisions  lo  the 
Exchange  elecrronicelly  through  the  Clearing 
Management  and  Control  System  ("C/MACS").  Due 
to  the  burden  that  would  be  placed  on  mcmbtrs  of 
having  to  manually  process  every  exercise  decision 
for  delivery  directly  to  the  Exchange,  the 
procedures  end  rules  being  approTed  herein  wifl 
not  be  implemented  by  the  PSK  until  the  OCC 
submits  a  written  representation  to  the  Cmnmission 
that  C/M/\.CS  have  been  modified  as  nnces'arv, 
fully  tested,  and  ready  to  go  on-line,  to  allow 
members  to  submit  exercise  elisions  to  th» 
Exchange  through  DMACS.  This  process  is 
exported  to  be  comp!«!od  in  timR  for  the  November 
1994  expirations. 

--  For  cutoraerg,  an  exercise  instruction  is  o 
notice  delivere<J  to  a  membrr  organization  to 
exerci,<«  an  option.  For  a  clearing  member.  n"-irket 
maker,  or  floor  broker,  an  exercise  instruction  is  a 
notice  to  the  OCtl  to  exercise  an  option  that  f^ould 
not  be  automaticnlly  exercised  pursuant  to  OCC 
Rule  BOS.  or  not  to  exercise  an  option  that  otherwise 
would  automatically  be  exercised  pursuant  to  OCC 
Rule  805.  The  OCC  has  separate  rules  regardinjn  the 
cut-off  ri.-ne  hy  which  exercise  notices  muM  he 
doliv.TKd  to  the  OCC  by  the  clearing  members.  The 
propos<-<)  rule  change  docs  not  in  any  way  affect  the 
rulis  of  the  CXX  in  Ibis  regiird  Because  the  OCCs 
rules  are  no4  changing,  the  reporting  of  Tmal 
exercise  ili'<  isions  as  contemplated  by  the  rerifted 
rule  does  not  serve  lo  substitute  as  the  effective 
exen  i.-*  notii  h  lo  fXX;  for  the  rxnrt  is«!  or  non- 
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Sii  lilarly,  the  proposal  requires  that 
documentation  must  be  prepared  and 
su)>mitted  to  the  proper  options 
exchange  whenever  a  late  exercise 
decision  is  made  in  reliance  oo  one  of 
exceptions  to  Rule  6.24,  with  the 
[den  of  establishing  the  existence  of 
exception  on  the  party  submitting 
Contrary  Exercise  Advice.  The 
proposed  nile  change,  therefore,  should 
facilitate  the  Exchange's  ability  to 
mtiiitor  and  enforce  compliance  with 
Rule  6.24.*3  Accordingly,  because  the 
proposed  rule  change  significantly 
bolsters  the  Exchange's  existing 
prtjcedures  regarding  the  exercise  of 
expiring  equity  options  and  helps  to 
ensure  compliance  with  their  rules,  the 
CoDunission  believes  that  the  proposal 
is  qonsistent  with  the  Act.** 

Even  though  the  proposed  rule  chaise 
sig  lificantly  improves  the  Exchange's 
au<  it  trail  with  respect  to  late  exercises, 
the  Commission  believes  that  the 
Ext  hange  should  continue  to  examine 
wa  ,'s  of  ensiuing  compliance  with  the 
Exercise  Cut-Off  Time  and  the  other 
recniirements  of  Rule  6.24.  In  this 
remrd,  the  Commission  encotirages  the 
Exi  hange  to  review  the  permitted 
exceptions  to  Rule  8.24  and  consider 
wa  's  of  establishing  parameters  as  to 
the  extent  of  the  exc^jtions.** 

■he  Commission  finds  good  cause  for 
aporoving  the  proposed  rule  change,  as 
amipnded,  prior  to  the  thirtieth  day  after 
the!  date  of  publication  of  notice  of  filing 
the^of  in  the  Federal  Roister. 
Spt  cifically,  the  Conunission  notes  that 
the  amended  proposal  is  substantively 
sin  ilar  to  proposals  submitted  by  the 
oth  ;r  options  exchanges,  which  are 
bei  ig  approved  concurrently  v«th  the 
PS  ;'s  proposed  rule  change.^* 
Ad  iitionally,  each  of  the  proposals 
sul  niitted  by  the  other  exchanges  was 
not  ced  for  the  full  comment  period 
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:i.se  of  expiring  options.  The  Commission  also 
i  that  the  proposed  procedures  discuiised 
n  are  in  addition  to  the  Exchange's  existing 
idures  regarding  the  submi.<^sion  of  exercise 
ictions  to  clearing  members,  which  for  the 
pert,  are  not  being  amended  by  this  proposal. 
'SE  Rule  6.24. 

fSE  Rule  6.24  does  not  apply  to  expiri.ng  scries 
dex  options  on  the  bu.-.iness  day  immediately 
to  expiration.  See  PSE  Rules  7  flntro*iction) 
ASiO-  An  additioital  purpose  of  the  proposed 
hange  is  to  speciHcally  suie  within  Rule  6.24 

Exercise  Cut-Off  Time  does  not  apply  to 
ng  index  options. 

*^he  Commission  notes  that  the  PSE  has 

^!<cnted  that  it  will  prepsra  (in  cooperation  with 
Iher  options  exchanges)  and  dislributea  notice 
crganizations  dasciiLing  the  itew 
>«t  fbnh  above,  and  noiifying  member 
org^izations  as  to  when  the  new  procedures  will 
ily  in  effect.  See  su^jcO  notes  5  and  2i. 
or  example,  the  Exchange  may  wanl  to  deKne 
ly  in  the  rule  tho  cirrunistanf«s  that  qualify 
good  faith  exce;.tion. 
^  See  supm  note  .">. 
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without  any  comments  being  received 
by  the  Commission.  Finally, 
Amendment  Nos,  1,  2,  and  3  to  the  PSE 
proposal,  as  was  the  case  vrith,  the 
amendments  to  the  proposals  submitted 
by  the  other  optioos  exchanges,  merely 
clarify  the  application  of  the  rules  and 
may  serve  to  minimize  confusion  and 
disputes  between  and  among  members 
and  customers  as  to  the  application  of 
Rule  6.24,  as  amended.  Accordingly,  the 
Commission  bebeves  that  it  is 
consistent  with  section  6(b)(5)  of  the  Act 
to  approve  the  proposed  rule  change,  as 
amended,  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change,  as  amended.  Persons  making 
written  submissi(»is  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Qimmission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  %vTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
availalile  for  inspection  and  copying  at 
the  Commission's  Public  Refereitce 
Section,  450  Fif^h  Street  N\V., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-94-12 
and  should  be  submitted  by  November 
7, 1994. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (File  No.  SR-PSE- 
94-12),  as  amended,  is  hereby 
approved. 2«  - 

For  the  Commission,  by  the  Diviston  of 
Market  Regulation,  pursuant  to  delegated 
authority.*'* 

Margaret  H.  McFaiisnd, 
Deputy  Secretary. 

|FR  Doc.  94-25554  Filed  10-14-94;  8:45aiT>F 
BILLING  COOe  8010-01-«l 


•"  15  U.S.C.  78.<t))(2)  (1962). 

^■The  C'ommission  ivolea,  however,  thai  tiie 
proposed  rule  tlu-rjge  wilj  not  be  iinpieinent«>d  until 
the  Commission  receives  certain  written 
representations  from  the  OCC  regarding  the 
operational  status  of  C/MACS.  See  supnr  note  21. 

'"T?  CFR  200.30-3fa)fl2)  ft993j. 
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[Release  No.  34-34814;  International  Series 
Release  No.  727;  File  Na  SR-Phlx-94-42] 

Self-Regutatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  an  Enhanced  Parity  Split 
for  the  Specialist  in  30  Foreign 
Currency  Options 

October  7, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  15, 1994, 
the  Philadelphia  Stock  Dcchange.  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Phbc.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc.  pursuant  to  Rule  19b-4  of 
the  Act.  proposes  to  amend  Exchange 
Rule  1014(h)  in  order  to  permit  an 
enhanced  parity  split  for  the  specialist 
in  the  cash/spot  foreign  cnirrency 
options  ("FCOs")  on  the  German  mark, 
commonly  referred  to  as  3D  FCOs.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Phlx,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  includ^  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  s]>ecified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Commission  approved  the  3D 
FCOs  for  trading  on  March  8, 1994. ' 
The  prcxiuct  is  an  Options  Clearing 
Corporation  issued,  European-style  ^ 
option  that  will  be  listed,  initially,  in 


one-week  and  two-week  expirations.  As 
an  inducement  for  the  3D  FCO  specialist 
to  make  deep  and  liquid  markets  in  this 
new  options  product,  the  Phlx  has 
determined  to  provide  the  3D  FCO 
specialist  with  an  enhanced  parity  split 
in  all  3D  FCO  trades. 

Recently,  the  Commission  approved 
two  different  enhanced  parity  split  rules 
with  respect  to  Phlx  equity  option 
specialists.'  The  Phlx  now  proposes  to 
amend  Exchange  Rule  1014(h)  to  adopt 
an  enhanced  parity  split  for  the  3D  FCO 
specialist.  Specifically,  the  3D  FCO 
specialist  would  be  entitled  to  receive  a 
50%  split  of  the  first  500  contracts  in 
any  trade  in  which  the  3D  FCO 
specialist  and  one  or  more  crowd 
participants  are  on  parity  as  defined  in 
Rule  1014(h). 

The  Exchange  represents  that 
customers,  as  they  are  defined  in  Rule 
1014(h),  will  not  be  disadvantaged  by 
this  rule.  The  benefits  accorded 
customers  under  subsection  (i)  of  that 
rule  will  not  change.  Specifically, 
customer  bids/offers  for  under  100 
contracts  will  have  time  priority  over  all 
other  bids/offers.  In  that  instance,  the 
3D  FCO  specialist  cannot  be  on  parity 
with  such  customer  so  the  enhanced 
split  will  not  apply.    . 

The  purpose  of  the  proposed 
enhanced  parity  split,  according  to  the 
Phlx,  is  to  encourage  the  3D  FCO 
specialist  to  make  deeper  markets  in 
order  to  attract  order  flow  to  the 
Exchange.  At  the  end  of  the  first  year, 
the  Foreign  Currency  Option  Committee 
("Committee")  will  conduct  a  review  of 
the  entitlement  to  the  enhanc:ed  parity 
split  and  additional  reviews  vsrill  be 
conducted  by  the  Committee  every  six 
months  thereafter. 

The  Exchange  believes  that  the 
foregoing  rule  change  proposal  is 
consistent  with  Section  6  of  the  Act.  in 
general,  and  with  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices, 
facilitate  transactions  in  secnirities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest. 


■  See  Securities  Exchange  Act  Release  No.  33732 
(March  8. 1994),  59  FR  12023  (March  15. 1994). 

'  A  European-style  option  may  only  tie  exercised 
during  ■  specified  time  period  immediately  prior  to 
expiration  of  the  option. 


'  See  Securities  Exchange  Act  Release  Nos.  34109 
(May  25. 1994),  59  FR  28570  (June  2.  1994) 
(providing  an  enhanced  parity  split  for  new 
specialist  unit*  trading  newly  listed  options 
classes),  and  34606  (August  26, 1994),  59  FR  45741 
(Septetnber  2. 1994)  (providing  an  en)ianced  parity 
split  applying  to  specialists,  odier  than  new 
specialist  units,  for  certain  assigned  classes). 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

.     The  Phbc  does  not  believe  that  the 
proposed  rule  change  will  imposed  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  resp>ect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

With  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views  and 
arguments  concerning  tlie  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  profKised  rule 
change  that  are  filed  with  the 
Commission,  and  all  v\rritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-94-42  and  should  be 
submitted  by  November  7. 1994. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.* 


♦  17  CFR  200  30-3(a)(12)  (1993). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-25557  Filed  10-14-94;  8:45  amj 

BtLUNG  CODE  8010-01-M 


[Release  No.  34-34813;  File  No.  SR-PHLX- 
94-45] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Regarding  Amendments  to  PHLX  Rule 
1015  and  Floor  Procedure  Advice  A-1 1 

October  7. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  September  19. 
1994.  the  Philadelphia  Stock  Exchange, 
Inc.  ('•PHLX"  or  '•Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  C'SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Paragraph  (b).  "Trade  or  Fade"  of 
PHLX  Rule  1015.  "Quotation 
Guarantees,"  provides  that,  for  non- 
public customer  orders  to  buy  (sell)  at 
the  displayed  offer  (bid),  or  portions  of 
customer  orders  grater  than  the 
minimum  size  guarantee  in  that  option, 
the  trading  crowd  must  either:  (1)  Sell 
(buy)  the  number  of  contracts  specified 
in  the  order;  or  (2)  change  the  displayed 
offer  (bid)  to  reflect  that  the  previous 
displayed  offer  (bid)  is  no  longer 
available.  PHLX  Rule  1015(b)  also  states 
that  when  the  disseminated  market 
quote  is  revised,  it  shall  be  considered 
inconsistent  with  just  and  equitable 
principles  of  trade  for  the  trading  crowd 
to  immediately  re-display  the 
previously  disseminated  market  quote, 
unless  such  action  is  warranted  by  a 
change  in  market  conditions.  The  PHLX 
proposes  to  amend  Floor  Procedure 
Advice  ("•Advice")  A-11. 
•'Responsibility  to  Make  Ten-Up    " 
Markets."  to  add  the  '•trade  or  fade  ' 
language  of  PHLX  Rule  1015(b)  to 
Advice  A-11.  In  addition,  the  PHLX 
proposes  to  add  the  phrase  •'in  any 
options  series  on  the  Exchange"  to 
PHLX  Rule  1015(a)  in  order  to  clarify 
the  rule. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
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S  jcretary,  PHLX.  and  at  the 
C  ammission. 

I  .  Self-Regulatory  Organization's 
S  atement  of  the  Purpose  of,  and 
S  atutory  Basis  for,  the  Proposed  Rule 
C lange 

In  its  filing  vkrith  the  Commission,  the 
s<  If-regulatory  organization  included 
St  atements  concerning  the  purpose  of 
ai  id  basis  for  the  proposed  rule  change 
aj  id  discussed  any  comments  it  received 
o  I  the  proposed  rule  change.  The  text 
o  these  statements  may  be  examined  at 
tl  e  places  specified  in  Item  IV  below. 
T  le  self-regulatory  organization  has 
pi  epa'red  summaries,  set  forth  in 
s«  ctions  (A).  (B).  and  (C)  below,  of  the 
m  ost  significant  aspects  of  such 
St  itements. 

(y  )  Self-Regulatory  Organization 's 
Si  atement  of  the  Purpose  of,  and 
Si  atutory  Basis  for,  the  Proposed  Hale 
C range 

The  PHLX  states  that  the  purpose  of 
th  e  proposal  is  to  amend  Advice  A-11 
to  correspond  to  PHLX  Rale  1015.  PHLX 
R'  lie  1015,  which  was  amended 
re  :ently,i  mirrors  the  text  of  Advice  A- 
1 :  and  also  adds  a  trade  or  fade 
pi  ovision.  Because  Advice  A-11  was 
al  io  amended  recently .^  the  text  of 
A  Ivice  A-11  was  in  flux  when  new 
P  ILX  Rule  1015  was adopted.and, 
ac  cordingly,  did  not  contain  the  trade  or 
fa  le  language  approved  therein. 
O  herwise.  PHLX  Rule  1015  tracks  the 
te  ct  of  Advice  A-11  and  was  intended 
to  incorporate  the  procedures  of  Advice 
A  1 1  into  a  specific  PHLX  rule. 

\t  this  time,  the  text  of  Advice  A-11 
n<  longer  mirrors  PHLX  Rule  1015.  In 
or  ier  to  rectify  this,  the  PHLX  proposes 
to  add  two  paragraphs  to  Advice  A-11, 
w  lich  appears  for  advisory  purposes  in 
th  i  PHLX's  Floor  Procedure  Advice 
H  ndbook.  In  addition,  the  PHLX 
pi  Dposes  a  minor  amendment  to  PHLX 
Ri  le  1015  to  add  the  phrase  •'in  any 
oj  tion  series  on  the  Exchange,"  which 
af  pears  in  the  first  paragraph  of  Advice 
All.  The  PHLX  also  proposes  to 
ar  lend  Advice  A-11  by  labeling 
pj  ragraph  (a)  as  "Quotation 
G  larantees."  The  PHLX  states  that 
PI  [LX  Rule  1015(a)  was  adopted 
vv  thout  this  particular  phrase. 

The  PHLX  believes  that  the  proposal 
is  consistent  with  Section  6(b)  of  the 
A(  t.  in  general,  and,  in  particular,  with 
S(  ction  6(b)(5),  in  that  it  is  designed  to 
pi  smote  just  and  equitable  principles  of 


See  Securities  Exchange  Act  Release  No.  34434 
(lu  y  22,  1994),  59  FR  39007  (August  1,  1994)  (order 
ap  iroving  File  No.  SR-PHLX-94-30). 

See  Securities  Exchange  Act  Release  No.  34400 
()u  y  19,  1994).  59  FR  38011  (July  26,  1994)  (order 
ap  iroving  File  No.  SR-PHLX-91-45). 


trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  to 
protect  investors  and  the  public  interest 
by  copying  the  text  of  the  trade  or  fade 
provisions  in  PHLX  Rule  101 5fb)  to 
Advice  A-11.    . 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
administration  of  an  existing  PHLX  rule. 
Specifically,  the  proposal  modifies 
Advice  A-11  by  adding  paragraph  (b). 
"Trade  or  Fade,"  to  make  Advice  A-1 1 
consistent  with  PHLX  Rule  1015.  In 
addition,  the  proposal  clarifies  PHLX 
Rule  1015(a)  by  adding  the  phrase  "in 
any  options  series  on  the  Exchange"  to 
the  rule;  the  proposal  also  clarifies 
Advice  A-11  by  adding  the  heading 
"Quotation  Guarantees"  to  paragraph  (a) 
of  Advice  A-11.  Accordingly,  the 
proposal  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarilv 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
November  7. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  94-25556  Filed  10-14-94:  8:45  am] 

eiLLINQ  CODE  8010-01-M 

(Release  No.  34-34806;  File  No.  SR-Phlx- 
93-37] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Grantng 
Accelerated  Approval  of  Amendment 
Nos.  1, 2,  and  3  to  the  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Exercise 
Cut-Off  Procedures  for  Expiring  Equity 
Options 

October  7. 1994. 
Pursuant  to  section  19(b)(1)  of  the 
.  Securities  Exchange  Act  of  1934 
( 'Act").'  and  Rule  19b-4  thereunder.^ 
on  December  20, 1993.  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
I 'Commission")  a  proposed  rule  change 
relating  to  the  exercise  procedures  for 
expiring  equity  option  contracts.  The 
proposal  was  published  for  comment  in 
the  Federal  Register  on  February  18. 
1994.3  No  comments  were  received  on 
the  proposed  rule  change.  The  Phlx 
filed  Amendment  No.  1  to  the  proposal 
on  July  12, 1994,  Amendment  No.  2  on 
September  22. 1994.  and  Amendment 
No.  3  on  October  5. 1994.*  This  order 


M7  CFR  2O0.3O-3(aKl2)  (1993). 
■15U.S.C78»(b)(l)(198«). 

*  17  CFR  240.19b-4  (1993). 

'  See  Securities  Exchange  Act  Release  No.  33610 
(February  9. 1994).  59  FR  8280  (February  18. 1994). 

•  In  Amendment  Nos.  1,  2.  and  3  the  Phlx 
proposes  to  make  cenain  clarifying  amendments  to 
Rule  1042.  as  discussed  herein.  See  Letters  from 
Gerald OCoonell.  First  Vice  President.  Phlx.  to 
Michael  Waliotkas.  Branch  Chief.  Office  of  Market 
Supervision  ("OMS"),  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  July 
12. 1994;  from  Gerald  O'Connell.  First  Vice 
President,  Phlx,  to  Michael  Walinskas.  Branch 
Chief.  OMS.  Division.  Commissitm.  dated 
September  22. 1994  ("Amendment  No.  2");  and 
from  Gerald  O'Coanell.  First  Vice  President.  PhU, 


approves  the  proposed  rule  change,  as 
amended.* 

Currently,  with  regard  to  expiring 
equity  options.  Phlx  customers  and 
member  organizations*  are  required  to 
indicate  their  exercise  decisions  to 
clearing  members  no  later  than  5:30 
p.m.  Eastern  Standard  Time  ("E.S.T.") 
on  the  business  day  immediately  prior 
to  the  expiration  date  of  the  options 
("Exercise  Cut-Off  Tiir.e").^  This  is  the 
latest  time  by  which  an  exercise 
instruction  *  may  he:  (1)  Prepared  by  a 
clearing  member  for  positions  in  its 
proprietary  trading  account;  (2) 
accepted  by  a  clearing  member  frcm  a 
non-clearing  member;  or  (3)  accepted  by 
a  member  organization  &t)m  any 
customer.^  The  only  exceptions  to  Rule 
1042  are:  (1)  To  remedy  mistakes  made 
in  good  faith;  (2)  to  take  appropriate 
action  as  the  result  of  a  failure  to 
reconcile  un matched  Exchange  option 
transactions;  [Z]  where  exceptional 
circumstances  relating  to  a  customer's 
ability  to  communicate  exercise 
instructions  to  a  member  organization 
(or  a  member  organization's  ability  to 
receive  such  exercise  instructions)  prior 
to  the  Exercise  Cut-Off  Time  warrant 
such  action;  and  (4)  with  respect  to 
foreign  currency  options.'"  Member 
organizations  are  required  to  pwepare  a 
memorandum  of  every  exercise 


to  Brad  Ritter.  Senior  Counsel.  OMS.  Division. 
Commission,  dated  October  5. 1994  (".Vnendment 
No.  3"). 

'The  Commission  notes  that  substantively  , 
similar  proposals  by  the  other  options  exchanges 
are  being  approved  concurrently  with  the  Phix's 
proposed  rule  change.  See  File  Nos.  SR-Amex-94- 
01:  SR-CBOE-94-06;  SR-NYSE-94-12:  and  SR- 
PSE-94-12. 

*  As  used  herein,  the  term  "member  organization" 
also  includes  individual  members  of  the  Exchange. 

'  See  Phlx  Rule  1042.  Generally,  equity  options 
mav  be  traded  until  the  close  of  business  on  the  last 
business  day  before  expintioa.  which  is  generally 
the  third  Friday  of  the  expiration  month 
("Expiration  Friday"). 

•For  customers,  an  exercise  instruction  is  a 
notice  delivered  to  a  member  organization  to 
exercise  an  option.  For  a  member  organization  or 
clearing  member,  an  exercise  instruction  is  a  notice 
to  The  Options  Clearing  Corporation  ("OCC ")  to 
exercise  a-i  option  that  would  not  be  automatically 
exercised  pursuant  to  the  (XC's  exercise-by- 
exception  procedure  ("OCC  Rule  805").  or  not  to 
exercise  an  option  that  otherwise  would 
automatically  be  exercised  pursuant  to  OCC  Rule 
805.  See  infra  note  14.  The  OCC  has  separate  rules 
regarding  the  cut-off  time  by  which  exercise  notices 
must  be  del.vered  to  the  OCC  by  the  clearing 
members.  The  proposed  rule  ctiange  does  not  in  any 
way  affect  the  rules  of  the  OCC. 

'In  most  cases,  exercise  instructions  are 
transmitted  to  Exchange  clearing  members 
electronically  through  the  Clearing  Management 
and  Control  System  ("C/MACS"). 

'"Rule  1042  also  does  not  apply  to  expiring  index 
options.  Sen  Phlx  Rules  1001 A  and  1042A.  An 
additional  purpose  of  the  proposed  rule  change  is 
to  specifically  state  tvithin  Rule  1042  that  the 
Exercise  Cut-Off  Time  does  not  apply  to  either 
expiring  foreign  curreiicy  options  or  index  options. 


instruction  received  from,  a  customer 
stating  the  time  when  such  instruction 
was  received.  If  a  member  organization 
receives  an  exercise  instruction  or 
tenders  an  e.xercise  notice  to  the  OCC 
pursuant  to  one  of  the  first  three 
'  exceptions  described  above,  the  member 
organization  must  maintain  a 
memorandum  setting  forth  the 
circumstances  giving  rise  to  the 
exception.  If  the  member  organization  is 
relying  on  either  the  first  or  third 
exception  described  above,  it  must 
promptly  file  a  copy  of  the 
memorandum  with  the  Exchange. 

Currently  under  Rule  1042  it  is  a 
violation  for  clearing  members  to  accept 
exercise  instructions  after  the  Exercise 
Cut-Off  Time,  except  in  reliance  on  one 
of  the  above  exceptions.  Because 
exercise  instructions  are  submitted  to 
the  clearing  members  and  then  to  the 
OCC  by  the  clearing  members,  without 
having  the  audit  trail  pass  directly 
through  the  Exchange,  it  is  difficuh  for 
the  Exchange  to  surveil  for  violations  of 
Rule  1042." 

In  order  to  enhance  the  ability  of  the 
Exchange  to  surveil  for  violations  of 
Rule  1042  for  expiring  equity  options, 
the  proposed  rule  change  would  alter  " 
the  e.xisting  exercise  instruction 
procedures  by  requiring  that  final 
exercise  decisions  be  submitted  to  the 
Exchange.  The  clearing  members  would 
still  be  responsible  for  delivering 
exercise  notices  to  the  OCC. '2  hov^ever. 
the  proposed  rule  change  would  allow 
the  Exchange  to  accurately  document 
when  each  exercise  instruction  was 
received  by  a  member  organization  or 
clearing  member,  or  delivered  by  a 
clearing  member  to  the  OCC  ^  The 


"The  Commission  believes  that  the  Exercise  Cul- 
Off  Time  senes  an  important  investor  protection 
fu.iclion.  Specifically,  the  Exercise  Cut-Off  Time 
protects  holders  of  short  positions  in  equity  options 
from  unanticipated  events  occurring  after  the  close 
of  the  market.  As  the  Commission  has  previously 
stated,  if  expiring  equity  options  were  allowed  to 
be  exercised  after  the  Exercise  Cut-Off  Time  for 
rea<«ns  other  than  the  exceptions  set  forth  al»ve. 
the  Commission  believes  that  options  writers  could 
be  unfairly  disadvantaged  with  respect  to  options 
holders  by  not  having  the  seme  opportunity  to  react 
to  such  unanticipated  events.  See  Securities 
Exchange  Aa  Release  No.  19589  (March  10.  1983). 
48  FR  11196  (March  16.  1983). 

"Exercise  instructions  »rill  still  be  submitted  to 
clearing  memljers.  bon/nxer.  the  requirements  for 
this  process  will  be  determined  tjy  each  clearing 
member,  in  accordance  with  the  OCC's  rules.  This 
process  will  no  longer  be  governed  by  the  Phix's 
rules.  Pursuant  to  the  OCC's  rules,  equity  options 
expire  at  12:00  a.m.  on  the  third  Saturday  of  the 
expiration  month.  As  explained  earlier,  the  OCC 
has  its  own  rules  as  to  the  latest  time  by  which 
clearing  members  must  submit  exercise  notices  to 
the  OCC  These  rules  are  separate  from  the 
Exchange's  ExerciseCut-Off  Time  and  are  not 
affected  by  the  proposed  rule  change. 

"The  proposed  rule  change  also  makes  it  clear 
that  reporting  of  fitval  exercise  decisions  as 

Continued 
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Exercise  Cut-Off  Time  will  still  be  5:30 
p.m.  (Eastern  Time)  on  the  business  day 
immediately  prior  to  the  expiration 
date.  Piu^uant  to  the  proposal,  however, 
there  will  be  two  means  of  exercising  an 
expiring  equity  option:  (1)  Take  no 
action  and  allow  exercise 
determinations  to  be  made  in 
accordance  with  OCX  Rule  805;i-»  or  (2) 
the  member  organization  may  submit  a 
contrary  exercise  advice  [i.e.,  a  notice 
committing  an  option  holder  either  to 
exercise  an  option  that  would  not 
otherwise  be  exercised  automatically 
pursuant  to  OCC  Rule  805,  or  not 
exercise  an  option  that  otherwise  would 
be  exercised  automatically  pursuant  to 
OCC  Rule  805)  ("Contrary  Exercise 
Advice").  Contrary  Exercise  Advices 
would  be  submitted  by  a  member 
organization  either:  (1)  At  a  place 
designated  for  that  purpose  by  any 
national  options  exchange  of  which  the 
member  organization  is  a  member  and 
where  the  option  is  listed;  or  (2)  to  the 
Exchange  via  the  OCC  in  a  format 
prescribed  by  the  OCC."  In  those 
instances  where  OCC  Rule  805  has  been 
waived  by  the  OCC'^  the  proposal" 
requires  that  a  Contrary  Exercise  Advice 
be  submitted  prior  to  the  Exercise  Cut- 
off Time  by  member  organizations 
vdshing  to  exercise  an  options  that 
would  not  have  been  automatically 
exercised  had  the  exercise-by-exception 
procedure  been  in  place,  or  not  to 
exercise  an  option  that  would  have  been 


contemplated  by  the  revised  rule  does  not  serve  to 
substitute  as  the  effective  exercise  notice  to  the  OCC 
for  the  exercise  or  non-«xercise  of  expiring  options. 
>*OCC  Rule  805  provides  for  automatic  exercise 
of  in-the-money  options  at  expiration  without  the 
submission  of  an  exercise  notice  to  the  OCC  if  the 
price  of  the  security  underlying  the  option  is  at  or 
above  a  certain  price  (for  calls)  or  at  or  below  a 
certain  price  (for  puts);  and  the  non-exercise  of  an 
option  at  expiration  If  the  price  of  the  security 
underlying  the  option  does  not  satisfy  such  price 
levels.  See  OCC  Rule  805. 

.  "Even  though  this  may  be  accomplished  by 
submitting  exercise  decision*  directly  to  the 
Exchange,  the  more  likely  manner  of  accomplishing 
this  will  be  to  submit  the  exercise  decisions  toihe 
Exchange  through  C/MACS.  Due  to  the  burden  that 
would  be  placed  on  members  of  having  to  manually 
process  every  exercise  decision  for  delivery  directly 
to  the  Exchange,  the  procedures  and  rules  being 
approved  herein  will  not  be  implemented  by  the 
Phlx  until  the  OCC  submits  a  written  representation 
to  the  Commission  that  C/MACS  has  been  modified 
as  necessary,  fully  tested,  and  ready  to  go  on-line, 
to  allow  members  to  submit  Contrary  Exercise 
Advices  to  the  Exchange  through  C/MACS.  Th  is 
process  is  expected  to  be  completed  in  time  for  the 
November  1994  expirations.  Telephone 
conversation  between  Gerald  O'Connell.  First  Vice 
President,  Phlx.  and  Sharon  Lawson.  Assistant 
Director,  OMS,  Division,  Commission,  on 
September  16. 1994. 

'•The  could  happen  where  an  underlying 
security  is  not  traded  on  itS:  primary  market  on  the 
trading  day  immediately  preceding  an  expiration 
date  and,  a*  a  resuh,  the  OCC  determines  not  to  fix 
a  closing  price  for  that  security.  See  OCC  Rule 
605(1). 
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I  utomatically  exercised  had  the 
xercise-by-exception  procedure  been  in 
ilace.»'  The  applicable  underlying 
ecurity  price  in  such  instances  will  be 
i  s  described  in  OCC  Rule  805(1),  which 
1  Lfill  normally  be  the  last  sale  price  in 
t  le  primary  market  for  the  underlying 
s  ecurity.'* 

The  proposal  would  afeo  require 
I  lember  organizations  that  maintain 
I  roprietary  or  public  customer  positions 
i  1  expiring  options  to  take  necessary 
s  leps  to  ensure  that  final  exercise 
c  ecisions  are  properly  indicated  to  the 
I  xchange  regarding  such  positions.''*  In 
a  ddition,  member  organizations  which 
1:  ave  accepted  the  responsibility  to 
i  idicate  final  exercise  decisions  on 
b  ehalf  of  another  member  organization 
c  r  non-member  firm  shall  take  necessary 
s  eps  to  ensure  that  such  decisions  are 
p  roperly  indicated  in  compliance  with 
f  ule  1042,  as  amended.^o  Member 

0  rganizations  may  establish  an  internal 

1  recessing  cut-off  time  prior  to  5:30  p.m 
(  i.S.T.)  at  which  time  final  exercise 

c  ecisions  from  their  customers  will  no 
li  inger  be  accepted  by  them  for  expiring 
c  Jtions.21 

With  certain  minor  modifications,  the 
p  roposal  maintains  the  current 
e  cceptions  to  Rule  1042.  The  proposal, 
h  awever,  adds  language  to  Rule  1042(b) 
t(  I  expressly  state  that  the  burden  of 
e  itablishing  an  exception  to  the  Exercise 
C  ut-Off  Time  for  a  proprietary  or 
c  istomer  account  of  a  member 
0  -ganization  rests  solely  on  the  member 
o  'ganization  seeking  to  rely  on  such 
e  ccepMon. 

In  the  event  a  member  organization 
d  jes  not  timely  submit  a  Contrary 
E  (ercise  Advice  in  accordance  with  the 
p  oposed  procedures,  or  does  not  timely 
si  ibmit  a  Contrary  Exercise  Advice 
p  irsuant  to  an  exception,  the 
n  sponsible  member  organization  must 
p  -epare  a  written  memorandum 
d  !scribing  the  surroimding 
c  rcumstances22  and  must  file  a  copy  of 
tl  e  memorandum  with  the  Exchange's 
N  arket  Surveillance  Department  no 
U  ter  than  12:00  p.m.  (E.S.T.)  on  the 
b  isiness  day  following  that  expiration. 

Furthermore,  in  order  to  hignhght  the 
s(  riousness  of  violating  Rule  1042,  the 
p  oposed  rule  language  would  expressly 


"When  the  OCC  waives  the  exercise-by- 
es :eption  prtx»dure,  the  OCC's  rules  require 
si  bmission  of  an  affirmative  exercise  notice  for  all 
ei  srcises  even  in  circumstances  where  a  Contrary 
E]  ercise  Advice  is  not  required  to  be  submitted  to 
th  !  Exchange.  See  Amendment  No.  3,  supra  note  4. 

"W. 

"See  Amendment  No.  2,  supra  note  4. 

to  Id. 

"Id. 

'^The  memorandum  must  also  include  the  time 
w  len  such  final  exercise  decision  was  made  or,  in 
th  I  case  of  a  customer,  waa  received. 


state  that  effecting  an  exercise  decision 
in  an  expiring  equity  option  on  the  basis 
of  material  information  obtained  after 
the  Exercise  Cut-Off  Time  is  considered 
to  be  activity  inconsistent  with  just  and 
equitable  principles  of  trade. 

Finally,  the  proposal  would  state  in 
the  Commentaries  to  Rule  1042  that  the 
requirements  specified  in  the  rule  do 
not  apply  to  foreign  currency  options  or 
index  option  products  listed  on  the 
Exchange.23 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  particularly,  Section  6(b)(5) 
of  the  Act.24  Specifically,  the 
Commission  believes  the  Exchange's 
proposal  is  designed  to  prevent 
fi'audulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  protect  investors  and  the  public 
interest. 

Although  all  options  exchanges 
currently  have  a  imiform  5:30  p.m. 
(E.S.T.)  Exercise  Cut-Off  Time  on 
Expiration  Fridays  for  expiring  equity 
options,  the  OCC's  rules  permit  the  OCC 
to  accept  exercise  notices  for  expiring 
equity  options  from  clearing  firms  until 
12:00  a.m.  (E.S.T.)  on  the  expiration 
date  (i.e.,  the  Saturday  after  an 
Expiration  Friday).  This  additional  time 
within  which  to  receive  exercise  notices 
from  clearing  members  was  provided  to 
accommodate  corrections  of  mistakes 
made  in  good  faith,  trade 
reconciliations,  and  certain  exceptional 
circumstances  that  affected  a  customer's 
ability  to  inform  its  brokerage  firm  or 
affected  a  firm's  ability  to  receive  final 
exercise  decisions  before  the  Exercise 
Cut-Off  Time.  Nevertheless,  there  have 
been  situations  where  member 
organizations  have  either  delayed 
making  exercise  decisions  until  after 
5:30  p.m.  (E.S.T.)  on  Expiration  Friday 
in  anticipation  of  the  release  of  material 
news  concerning  a  particular  underlying 
company,  or  having  made  decisions 
prior  to  5:30  p.m.  (E.S.T.),  changed 
these  decisions  based  upon  such 
material  news.^s  In  this  regard,  the 
Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  make  it 
clear  in  its  rules  that  the  submission  of 
a  Contrary  Exercise  Advice  on  the  basis 
of  material  information  released  after 
the  Exercise  Cut-Off  Time  will  be 


activity  deemed  inconsistent  with  just 
and  equitable  principles  of  trade.^e 

The  Commission  oelieves  that  the 
proposed  exercise  procedures  should 
enhance  the  Exchange's  ability  to 
surveil  for  violations  of  Rule  1042  by 
providing  an  enhanced  audit  trail  for 
identifying  late  exercises.  Specifically, 
every  time  an  exercise  decision  is  made 
contrary  to  OCC  Rule  805,  a  Contrary 
Exercise  Advice  must  be  filed  vkith  the 
Exchange,  in  addition  to  submitting  an 
exercise  instruction  to  a  clearing 
member  as  is  currently  required.^" 
Similarly,  the  proposal  requires  that 
documentation  must  be  prepared  and 
submitted  to  the  proper  options 
exchange  whenever  a  late  exercise 
decision  is  made  in  reliance  on  one  of 
the  exceptions  to  Rule  1042.  with  the 
burden  of  establishing  the  existence  of 
the  exception  on  the  party  submitting 
the  Contrary  Exercise  Advice.  The 
proposed  rule  change,  therefore,  should 
facilitate  the  Exchange's  ability  to 
monitor  and  enforce  compliance  with 
Rule  1042.  Accordingly,  because  the 
proposed  rule  change  significantly 
bolsters  the  Exchange's  existing 
procedures  regarding  the  exercise  of 
expiring  equity  options  and  helps  to 
ensurecompliance  with  their  rules,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  Act.^e 

Even  though  the  proposed  rule  change 
significantly  improves  the  Exchange's 
audit  trail  with  respect  to  late  exercises, 
the  Commission  believes  that  the 
Exchange  should  continue  to  examine 
ways  of  ensuring  compliance  with  the 
Exercise  Cut-Off  Time  and  the  other 
requirements  of  Rule  1042.29 
Furthermore,  the  Commission  also 
encourages  the  Exchange  to  review  the 
permitted  exceptions  to  Rule  1042  and 
consider  ways  of  establishing 
parameters  as  to  the  extent  of  the 
exceptions.3o 

The  Commission  findo  good  cause  for 
approving  Amendment  Nos.  1,  2,  and  3 
to  the  proposal  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
Specifically,  the  Commission  believes 


"  See  supra  note  10. 
"  15  U.S.C  78fn))(5)  (1988). 
2*  See.  e.g..  bt  re  Farmers  Group  Stock  Options 
Uligation,  Master  File  No.  8ft-4994  (EJl.Pa). 


'f^  See  supra  note  11. 

'''  See  supra  note  12. 

"The Commission  notts  that  the  Phlx  has 
represented  that  it  will  prepare  (in  cooperation  with 
the  other  options  exchanges*  and  distribute  a  notice 
to  member  organizoTtoiis  uescribing  the  new 
procedures  set  fonh  .^.liove.  and  nolifving  member 
organizations  as  ;o  when  the  new  procedures  will 
be  fully  in  effect  See  supra  notes  5  and  15. 

^'•For  example,  the  PhU  may  wish  to  consider 
adopting  additional  penalties  in  those  situations 
where  a  member  organization  is  unable  to  establish 
the  existence  of  one  of  the  exceptions  to  Rule  1042 
for  a  particular  trade  or  L-ades. 

'"For  example,  the  Exchange  may  want  to  define 
expressly  in  the  rule  the  circumstances  that  qualify 
for  a  good  faith  exception. 


that  Amendment  Nos.  1,  2,  and  3  to  the 
proposal,  as  discussed  above,  clarify  the 
application  of  the  rule  and  may  serve  to 
minimize  confusion  and  disputes 
between  and  among  members  and 
customers  as  to  the  application  of  this 
rule.  Additionally,  the  original  proposal 
was  noticed  for  the  full  comment  period 
without  any  comments  being  received 
by  the  Commission.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  to  approve  Amendment  Nos.  1,  2, 
and  3  to  the  proposed  rule  change  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  Amendment  .Nos. 
1.  2,  and  3  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar}',  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
•office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-93-37 
and  should  be  submitted  by  November 
7. 1994. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,3»  that  the 
proposed  rule  change  (File  No.  SR- 
Phbc-93-37),  as  amended,  is  hereby 
approved.32 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 3' 

Margaret  H.  McFarland. 
Depu  ty  Secretary: 

[PR  Doc.  94-25555  Filed  10-14-94;  8:45  am] 
BILLING  CODE  8010-Ol-M 


"  15  U.S.C.  78s(b)(2)  (1962). 

'•'The  Commission  notes,  however,  that  the 
proposed  rule  change  will  not  be  implemented  until 
the  Commission  receives  certain  written 
representations  from  the  OCC  regarding  the 
operational  status  of  C/MACS.  See  supra  note  15. 

"17  CFR  20O.3O-3(a)(12)  (1993). 


[Investment  Company  Act  Release  No. 
20607;  International  Series  Release  No.  728; 
812-9194] 

Chung  Khiaw  Bank,  Ltd.;  Notice  of 
Application 

October  7. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Chung  Khiaw  Bank,  Ltd. 
("CKB"). 

RELEVANT  1940  ACT  SECTION:  Exemption 
requested  under  section  6(c)  fi-om  the 
provisions  of  section  17(f). 

SUMMARY  OF  APPLICATION:  CKB  seeks  an 
order  exempting  (i)  CKB.  (ii)  any 
management  investment  company 
registered  under  the  Act  other  th.  n  an 
investment  company  registered  u.ider 
section  7(d)  of  the  Act  ("Investment 
Company"),  and  (iii)  any  custodian  for 
such  Investment  Company,  from  the 
provisions  of  section  17{fj  of  the  Act  to 
the  extent  necessarj'  to  permit  such 
Investment  Companies  or  their 
custodians,  and  CKB,  as  cushDdian  or 
subcustodian,  to  maintain  foreign 
securities,  cash,  and  cash  equivalents 
with  Chung  Khiaw  Bank  (Malaysia) 
Bhd.  ("CKB-Malaysia"). 

FILING  DATE:  The  application  was  filed 
on  August  22, 1994  and  amended  on 
September  26,  1994.  By  supplemental 
letter  dated  October  7. 1994,  counsel,  on 
behalf  of  CKB.  agreed  to  file  an 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  that  will  be 
made  in  the  amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  wTiting  to  the  SEC's 
Secretary  and  ser\'ing  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  1, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Healing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wTiting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  N.W..  Washington,  D.C.  20549. 
CKB.  80  Raffles  Place  #04-00,  UOB 
Plaza,  Singapore  0104. 
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FOR  FURTHER  MPOHINATKM  CONTACT: 
Marilyn  Mann,  Special  Counsel,  (202) 
942-0582,  or  Barry  D.  Miller,  Senior 
Special  Counsel.  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFCRMATiON:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  CKB  is  a  company  organized  and 
existing  under  the  laws  of  Singapore, 
and  regulated  as  a  banking  institution 
by  the  Monetary  Authority  of  Singapore. 
At  December  31,  J993,  it  had 
shareholdel-s'  equity  in  the  approximate 
amount  of  U.S.  $359,567,000. 

2.  CKB-Malaysia  is  a  subsidiary  of 
CKB.  Kntil  recently,  CKB  provided 
custody  services  for  Investment 
Companies  holding  Malaysian  securities 
in  its  branches  in  Malaysia.  A  recently 
adopted  Malaysian  law  requires  banking 
institutions  operating  in  Malaysia  to  be 
locally  incorporated.  To  comply  with 
this  legislation,  CKB  transferred 
substantially  all  of  the  assets,  liabilities, 
and  personnel  of  its  Malaysian  branches 
to  CKB-Malaysia.  CKB-Malaysia  is 
regulated  as  a  banking  institution  under 
Malaysian  law  by  Bank  Negara 
Malaysia,  the  Central  Bank  of  Malaysia. 
As  of  June  1, 1994,  the  shareholders' 
equity  of  CKB-Malaysia  was 
approximately  U.S.  $100  million. 
Applicant's  Legal  Conclusions 

1.  Section  17(f)  requires  ever>' 
registered  management  investment 
company  to  place  and  maintain  its 
securities  and  similar  investments  in  the 
custody  of  certain  enumerated  entities, 
including  "banks"  having  at  all  limes  an 
aggregate  capital,  surplus  and  undivided 
profits  of  at  least  $500,000.  Section 
2(a)(5)  defines  "bank"  to  include  (i)  A 
banking  institution  organized  under  the 
laws  of  the  United  States,  (ii)  a  member 
bank  of  the  Federal  Roser.'e  System,  and 
(iii)  any  other  banking  institution  or 
tru.it  company,  whether  incorporafed  or 
not,  doing  business  under  the  laws  of 
any  state  or  of  the  United  States,  a " 
substantial  portion  of  the  busine.^s  of 
which  consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to 

-those  permitted  to  nafional  banks  under 
the  authority  of  the  Comptroller  nf  the 
Currency,  and  which  is  supervised  and 
examined  by  state  or  federal  authority 
hiuing  super\'iEion  over  banks,  and 
which  is  not  operated  for  the  purpose  of 
evading  the  provisions  of  the  Act. 

2.  Rule  171-5  provides  that  an 
Investment  Company  may  place  and 
maintain  in  the  rare  of  an  "eligible 


foi  •eign  custodian"  the  Investment 

Q  mpany's  foreign  securities,  cash,  and 

ca  ih  equivalents  in  amounts  reasonably 

n«  cessary  to  effeci  the  Investment 

C<  mpany's  foreign  securities 

tr<  nsactions.  The  term  "eligible  foreign 

cu  stodian"  is  defined  in  rule  17f-5(c)(2) 

to  include  a  foreign  bank  that  is 

re  ;ulated  as  such  by  the  government  (or 

ar  agency  thereoQ  of  the  coiuitry  where 

th  '.  bank  is  organized  and  that  has 

sh  irehblders'  equity  in  excess  of  U.S. 

$2  30,000,000. 

\.  CKB  meets  the  requirements  for 
El  gible  Foreign  Custodian  since  it  has 
sh  ireholders'  equity  well  in  excess  of 
U.  3.  5200,000,000,  is  organized  and 
ex  sting  under  the  laws  of  a  country 
ot  ler  than  the  United  States  (Singap<ire) 
an  i  is  regulated  as  a  bank  under  the 
lai  \rs  of  Singapore. 

k  CKB-Malaysia  also  satisfies  the 
rei  uirements  of  rule  17f-5  insofar  as  it 
is  I  banking  instit\4tion  incorporated  or 
or  ;anized  under  the  laws  of  a  country 
ot  icr  than  the  United  States  and  is 
re  ulated  as  such  by  that  country's 
go  ;emment  or  an  agency  thereof.  CKB- 
M  ilaysia,  with  shareholder's  equity  of 
ap  jroximately  $100  million,  however, 
do  js  not  meet  the  minimum 
sh  ireholders'  equity  requirement  of  rule 
17-5. 

».  CKB  seeks  an  order  under  section 
6(( )  exempting  (i)  CKB,  (ii)  any 
In  cstment  Company  and  (iii)  any 
cu  Jtodian  for  such  Investment  Company 
frc  m  the  provisions  of  section  17(0  of 
thi :  Act  to  permit  the  deposit  and 
cu  itody  of  Foreign  Securities  (as 
de  "ined  below),  cash,  and  cash 
cq  livalents  in  Malaysia  with  CKB- 
M  laysia.  "Foreign  Securities"  includes 
(i)  Securities  issued  and  sold  primarily 
ou  ;side  the  United  Slates  by  a  foreign 
go  ^emment,  a  national  of  any  foreign 
CO  mtry,  or  a  corporation  or  other 
or  anization  incorporated  or  organized 
ur  ler  the  laws'of  any  foreign  country 
an  1  (ii)  securities  issued  or  guaranteed 
by  the  government  of  the  United  States 
or  }y  any  state  or  any  political 
su  )division  thereof  or  by  any  agency 
th  rcof  or  by  any  entity  organized  under 
th    laws  of  the  United  States  or  of  any 
sti  le  thereof  which  have  been  issued 
an  1  sold  primarily  outside  the  United 
Sti  tos.  Foreign  Securities,  ca.sh,  and 
ca  h  equivdk-nts  are  defined  collectively 
as  'AsMits." 

i.  CKB  represents  that  CKB-Malaysia 
is  veil-qualified  to  provide  custodial 
se:  vices  for  Investment  Company 
A«  vc'ts.  As  the  successor  to  the  bustness 
uf  ^Kli's  Malaysia  branches,  CKB- 
Mi  laysia  subsumed  the  personnel  and 
fui  ictions  of  those  branches.  CKB  ■ 
re  resents  that,  under  the  foreign 
cu  ;tody  arrangements  proposal  abov«. 


the  protection  afforded  the  assets  of 
Investment  Companies  held  by  CKB- 
Malaysia  would  not  be  diminished  from 
the  protection  afforded  by  rule  17f-5  if 
the  assets  were  held  in  the  direct 
custody  of  CKB. 

Applicant's  Conditions 

CKB  agrees  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1 .  The  foreign  custody  arrangements 
proposed  with  respect  to  CKB-Malaysia 
will  satisfy  the  requirements  of  rule  1 7f- 
5  in  all  respects  other  than  with  regard 
to  the  shareholders'  equity  of  CKB- 
Malaysia. 

2.  Assets  held  in  custody  for  U.S. 
management  investment  companies  or 
their  custodians  will  be  maintained  in 
CBK-Malaysia  only  in  accordance  with 
an  agreement  ("Delegation  Agreement") 
required  to  remain  in  effect  at  all  times 
during  which  CKB-Malaysia  fails  to 
satisfy  all  the  requirements  of  rule  17f- 
5  pursuant  to  which  CKB  would 
undertake  to  provide  specified  custodial 
or  subcuslodial  services  and  delegate  to 
CKB-Malaysia  such  of  CKB's  duties  and 
obligations  as  would  be  necessary  to 
permit  CKB-Malaysia  to  hold  in  custody 
in  Malaysia  Assets  of  U.S.  investment 
companies.  The  Delegation  Agreement 
among  CKB.  CKB-Malaysia.  and  a  U.S. 
investment  company  or  its  custodian 
would  further  provide  that  CKB's 
delegation  of  duties  to  CKB-Malaysia 
would  not  relieve  CKB  of  any 
responsibility  to  a  U.S.  investment 
company  for  which  CKB  serves  as 
custodian  or  to  a  custodian  for  which 
CKB  serves  as  a  subcustodian  for  any 
loss  due  to  such  delegation,  e.xcept  surb 
loss  as  may  result  from  political  Visk 
(e.g.,  exchange  control  restrictions, 
confiscation,  expropriation, 
nationalization,  insurrection,  civil  strife, 
or  armed  hostilities)  or  other  ri.sks  of 
loss  (excluding  bankruptcy  or 
insolvency  of  CKB-Malaysia)  for  which 
neither  CKB  nor  CKB-Malaysia  would 
be  liable  under  rule  17f-5  (e.g.,  despitw 
the  exercise  of  reasonable  care,  acts  of 
God.  and  the  like). 

3.  CKB  currently  satisfies  and  will 
continue  to  satisfy  the  minimum 
shareholders'  equity  requirement  st;f 
forth  in  rule  17f-.'i(c){2){j). 

Tor  the  Commission,  hy  iho  Division  uf 
Investment  Managenieut,  unH.ir  tlolegatiid 
authority. 

Margaret  H.  McFarianif , 

Deputy  Secretary. 

(FR  Doc.  94-25558  Piled  JO-14-G4;  8:45  »m\ 
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[Rel.  No.  IC-20609;  No.  812-9402] 

Jefferson-Pllot  Life  Insurance 
Company,  et  al. 

October  7. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
.ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Jefferson-Pilot  Life 
Insurance  Company  ("Jefferson-Pilot"). 
Jefferson-Pilot  Separate  Account  A 
("Separate  Account"),  Any  Other 
Separate  Account  Established  by 
Jefferson-Pilot  in  the  Future  to  Support 
Certain  Variable  Annuity  Contracts 
Offered  by  Jefferson-Pilot  that  are 
Materially  Similar  to  Those  Offered  by 
the  Separate  Account  ("Other  Separate 
Accounts"),  and  Jefferson-Pilot  Investor 
Services,  Inc.  ("J-P  Services"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  firom  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Separate  Account 
of  a  mortality  and  expense  risk  charge 
in  connection  with  the  offer  and  sale  of 
certain  variable  aimuity  contracts 
offered  by  Jefferson-Pilot. 
FILING  DATE:  The  application  was  filed 
on  July  1.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  1, 1994,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  wTiting  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicants,  c/o  J.  Gregory  Poole,  Esq., 
Jefferson-Pilot  Life  Insurance  Company. 
100  North  Greene  Street,  Greensboro, 
North  Carolina  27401;  and  Joan  E. 
Boros,  Esq.  and  Jane  A.  Kanter,  Esq., 
Katten.  Muchin,  Zavis  &  Dombroff.  1025 
Thomas  Jefferson  Street,  NW., 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  at 


(202)  942-0670,  Office  of  hisurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Pubhc 
Reference  Branch. 

Applicants'  Representations 

1.  Jefferson-Pilot  is  a  stock  life 
insurance  company.  Jefferson-Pilot  is 
the  sponsor  and  depositor  of  the 
Separate  Account  and  will  be  the 
sponsor  and  depositor  of  one  or  more 
(Dther  Separate  Accounts  that  it  may 
establish  in  the  future. 

2.  The  Separate  Account,  a  separate 
account  of  Jefferson-Pilot,  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust.  The  Separate  Account  currently  is 
used  to  fimd  certain  individual  variable 
annuity  contracts  ("contracts"),  and  will 
be  used  in  the  future  to  fund  certain 
additional  variable  annuity  contracts 
that  are  materially  similar  ("Other 
Contracts'.'),  offered  by  Jefferson  Pilot 
(Collectively,  "Contracts").  The 
Separate  Account  has  filed  a  registration 
statement  oji  Form  N-4  to  register  the 
Contracts  as  securities  under  the 
Securities  Act  of  1933  ("1933  Act"). 
Registration  statements  will  be  filed 
under  the  1933  Act  for  any  Other 
Contracts  offered  in  the  future  by 
Jefferson-Pilot. 

The  Separate  Account  currently 
consists  of  nine  sub-accounts 
("Subaccounts"),  of  which  eight  are 
available  under  the  Contracts.'  Two  of 
the  available  Subaccounts  invest  in 
shares  of  mutual  funds  ("JP  Funds") 
organized  by  Jefferson-Pilot  Corporation 
as  diversified,  open-end  management 
investment  companies  registered  under 
the  1940  Act  and  those  shares  are 
registered  as  securities  under  the  1933 
Act.  The  remaining  si.x  available 
Subaccoimts  invest  solely  in  shares  of  a 
corresponding  portfolio  of  the  Variable 
Insurance  Products  fund  ("Trust")  or 
the  Variable  Insurance  Products  Fund  II 
("Trust  II")  (collecUvely,  "Trusts").  The 
Trusts  are  diversified,  open-end 
management  investment  companies  of 
the  series  type  that  are  registered  under 
the  1940  Act  and  whose  shares  are 
registered  under  the  1933  Act.  Jefferson- 
Pilot  may  determine  to  create  additional 


'The  eight  available  Subaccounts  include:  (1)  fP 
Capital  Appreciation  Fund.  Inc.:  (2)  JP  Investment 
Grade  Bond  Fund.  Inc.:  (3)  CIPF  Mo.ney  Market 
Portfolio;  (4)  VIPF-H  Asset  Manager  Portfolio:  (51 
VIPF  Equity-Income  Portfolio:  (6)  VIPF  High 
Income  Portfolio:  (7)  \TPF  Growth  Portfolio:  and  (8) 
VIPF  Overseas  Portfolio.  Certain  Subaccounts  are 
subdivided  further  into  sub-Subaccounts  reflecting 
certain  differences  in  unit  values  attributable  to 
prior  tax  law  provisions  applicable  to  previously 
i.ssued  qualified  and  non-qualified  Contracts. 


Subaccount(s)  of  the  Separate  Account 
to  invest  in  any  additional  mutual 
fimd(s)  that  may  now  or  in  the  future  be 
available.  Similarly,  Subaccoimts  and/or 
funds  may  be  combined  or  eliminated 
from  time-to-time. 

3.  JP  Investment  Management 
Company,  a  wholly-owned  subsidiary'  of 
Jefferson-Pilot  Corporation,  is  the 
investment  adviser  for  the  JP  funds. 
Fidelity  Management  &  Research 
Company,  a  nonaffiliate,  is  the 
investment  adviser  for  the  Trusts. 

4.  Investor  Services,  a  wholly-owTied 
subsidiary  of  JP  Corporation,  will  be  the 
principal  underwriter  of  the  Contracts 
and  may,  in  the  future,  act  as  principal 
underwriter  for  any  other  Contracts 
offered  by  Jefferson-Pilot.  Investor 
Services  is  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 

5.  The  Contracts  are  flexible  premium 
variable  annuity  contracts  offered  to 
individuals  in  coimection  with  either 
nontax  qualified  plans  or  under  plans 
qualified  for  federal  income  tax 
advantages  imder  the  Internal  Re\enue 
Code  of  1986,  as  amended.  The 
Contracts  include  the  Alpha  Account 
Contract  and  the  Alpha  Flex  Account 
Contract,  each  of  which  permits 
premiums  to  vary  in  amoimt  and 
frequency  but  require  certain  minimum 
initial  premium  payments  and 
additional  payments.  The  Contracts 
further  provide  for  accumulation  for 
premium  payments  before  retirement, 
and  the  receipt  of  annuity  payments 
after  retirement,  on  a  fixed  basis,  or  on 
a  variable  basis,  through  use  of  the 
Separate  Account. 

The  Contracts  also  provide  a  death 
benefit  that  is  the  greatest  of:  (1) 
Purchase  payments  made  (less  partial 
withdrawals  and  any  surrender  and 
partial  withdrawal  transaction  charges): 
(2)  Acciunulation  Value  at  the  end  of 
the  valuation  period;  and  (3)  the  "step- 
up"  death  benefit  ,2  plus  purchase 
payments  made,  less  withdrawals  and 
any  surrender  or  vdthdrawal  charges 
taken  since  the  last  "step-up"  death 
benefit  anniversary.  The  "basic"  death 


^The  step-up  death  benefit  is  the  initial  purchase 
payment.  At  each  step-up  death  benefit  anniverwry. 
the  current  Accumulation  Value  is  compared  to  the 
prior  determination  of  the  step-up  benefit, 
increased  by  purchase  paments  made  and  reduced 
by  partial  withdrawals  and  any  surrender  and 
partial  withdrawal  transaction  chsrges  taken  since 
that  anniversary.  The  greater  of  these  becomes  the 
new  step-up  benefit.  The  step>-up  anniversaries  are 
(i)  With  respect  to  the  Alpha  Account  Contract,  the 
Contract  date  and  every  sixth  Contract  anniversary 
thereafter,  and  (ii)  with  respect  to  the  Alpha  Flex 
Account  Contract,  the  Contract  date  and  every 
eighth  Contract  anniversary  thereafter  provided, 
however,  the  step-up  death  benefit  will  no  longer 
increase  once  the  Annuitant  reaches  age  75. 
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benefit  is  equal  to  the  Accumulation 
Value,  or  to  the  sum  of  the  purchase 
payments  made  less  partial  withdrawals 
and  any  surrender  and  partial 
withdrawal  transaction  charges  taken. 
The  death  benefit  in  excess  of  the. 
"basic"  death  benefit  and  the  "step-up" 
death  benefit,  constitutes  the  "step-up" 
death  benefit. 

6.  No  sales  charges  are  deducted  from 
premium  payments  under  the  Contracts. 
However,  a  contingent  deferred  sales 
charge  ("CDSC")  will  be  assessed  if  the 
Contract  is  surrendered  or  partial 
withdrawals  exceeding  certain  amounts 
are  taken  during  (i)  The  six-year  period 
from  the  date  purchase  payments  are 
received  and  accepted,  with  respect  to 
the  Alpha  Account  Contract,  and  (ii)  the 
eight- year  period  from  the  date  purdiase 
payments  are  received  and  accepted, 
with  resjject  to  the  Alpha  Flex  Account 
Contract.  With  respect  to  the  Alpha 
Account  Contract,  the  maximum  CDSC 
imposed  is  6%  of  the  amount 
withdrawn  during  the  first  two  Contract 
years,  scaled  downward  until  the 
seventh  Contract  Year  when  there  will 
be  no  charge.  With  req>ect  to  the  Alpha 
Flex  Account  Contract,  the  maximum 
CDSC  imposed  is  8%  of  the  amount 
withdrawn  in  the  first  Contract  Year, 
scaled  downward  imtil  the  ninth 
Contract  year,  when  there  will  be  no 
charge.  After  the  first  Contract  year,  a 
Contract  owner  may  withdraw  once 
each  Contract  year  10%  of  the 
Accumulation  Value  as  of  the  last 
Contract  anniversary  as  well  as 
purchase  payments  held  beyond  the 
applicable  CDSC  period,  without  the 
assessment  of  a  CDSC.  In  no  event  will 
the  CDSC  under  either  Contract  exceed 
9%  of  purchase  payments. 

FVoceeds  from  the  CDSC  may  not 
cover  the  expected  costs  of  distributing 
the  Contracts.  Any  shortfall  will  be 
recovered  from  Jefferson-Rilot's  general 
assets,  which  may  include  revenues 
from  the  mortality  and  expense  risk 
charge  deducted  from  the  Separate 
Account. 

7.  Various  fees  and  expenses  anv 
deducted  under  the  Contracts  and  the 
Separate  Account.  A  charge  may  be 
deduf  ted  for  premium  taxes  when 
annuity  paymnnts  begin  or  from 
purchase  payments,  as  required  by  the 
particular  jurisdiction.  Applicable 
premium  taxes  depend  on  the  payors 
then  current  place  of  residence  and   . 
generally  range  from  0%  to  5.0%  of 
purchase  payments  or  the  amount 
annuitizeti.  Jefferson-Pilot  represents 
that  the-amount  that  it  will  recover  for 
premium  taxes  will  not  be  greater  than 
the  ajnount  of  premium  taxes  required 
to  be  paid. 


8.  The  administrative  charges  to  be 
ai  sessed  include  (i)  An  Aimual  Contract 
F( «  of  $35  per  Contract  year  during  the 
A  cumulation  Period  only,  and  (ii)  an 
A  iministrative  Expense  Fee  equal  to  an 
ai  nual  rate  of  .15%  of  the  assets  of  the 
S(  parate  Accoimt  during  the 
A  cumulation  and  the  Annuity  Periods. 
]e  ferson-Pilot  guarantees  that  it  will  not 
ra  se  these  administrative  charges  for 
th  » duration  of  the  Contracts.  Jefferson- 
Pi  ot  also  represents  that  it  does  not 
e>  pect  that  the  total  revenues  from  the 
aqministrative  charges  will  be  greater 
1  the  total  expected  cost  of 
inistering  the  Contracts,  on  average, 

:luding  distribution  costs,  over  the 

•iod  that  the  Contracts  are  in  force. 
There  will  be  a  charge  of  $25  for- 
transfer  after  the  first  twelve 
ifers  in  each  Contract  year  prior  to 

.  Annuity  Date  and  for  each  transfer 
afl^er  the  first  four  transfers  after  the 
Annuity  Date.  JeffiBrson-Pilot  does  not 
indude  periodic  automatic  transfers 
mide  under  the  Dollar  Cost  Averaging 
Prpgram  when  calculating  the  free 
traiisfers  that  may  be  made  during  the 
Accumulation  Period.  Jefferson-Pilot 
represents  that  it  does  not  expect  that 
th  !  total  revenues  from  the  excess 
trt  nsfer  charge  will  be  greater  than  the 
tol  al  expected  cost  of  administering 
transfers,  on  average,  over  the  period 
th|t  the  Contracts  are  in  force. 

10.  A  daily  charge  equal  to  an  annual 
rai  B  of  1.25%  of  the  value  of  the  net 
as  ets  in  each  Subaccount  attributable  to 
thi  I  Contracts  will  be  imposed  to 
CO  npensate  Jefferson-Pilot  for  bearing 
ce  tain  mortality  and  expense  risks  it 
as!  imies  in  ofiering  and  administering 
th(  I  Contracts  and  in  operating  the 
Se  Darate  Account.  Of  this  amount,  .65% 
is  ittributable  to  mortality  risks,  and 
.6(  %  is  attributable  to  expense  risks. 
Th  3  charge  for  mortality  and  expenses 
ris  cs  will  be  assessed  during  the 
-Ac  :umulation  Period  and  the  Annuity 
Fe  iod.  The  aggregate  charge  is 
gu  iranteed  by  Jefferson-Pilot  not  to 
in(  rease  for  the  duration  of  the 
Co  itracts.  The  charge ^may  be  a  source 
of  jrofit  for  Jefferson-Pilot,  which  will 
bo  added  to  its  general  account  assets 
an  1  may  be  used  for,  among  other 
th  ngs,  the  payment  of  distribution, 
sa  f»s  and  other  expenses.  Jefferson-Pilot 
cu  Tenriy  anticipates  a  profit  from  this 
ch  irge. 

1.  Jefferson  Pilot  assumes  certain 
m<  rtality  risks  under,  the  Contracts.  The 
m<  rtality  risk  ari.ses  from  Jefferson- 
Pi  3t's  contractual  obligation  to  make 
pe  iodic  annuity  payments  (determined 
in  iccordance  with  Jefferson-Pilot's 
aa  luity  tables,  which  are  based  on  the 
191 13  Table  of  Individual  Annuity 
M^  rtality  and,  for  variable  annuity 


options,  on  an  assimied  investment  rate 
of  3  V2%,  and  other  Contract  provisions) 
regardless  of  how  long  all  annuitants  or 
any  individual  annuitant  lives.  Contract 
owners  thus  are  assured  that  neither 
annuitant's  longevity  nor  an 
improvement  in  life  expectancy 
generally  (which  is  greater  than 
expected)  will  adversely  effect  annuity 
payments  the  p>ayee  wiU  receive  under 
the  Contracts.  This  eliminates  the  risk  of 
outliving  the  funds  accumulated  for 
retirement.  Mortality  risk  also  is 
assumed  in  connection  with  payment  of 
the  death  benefit  prior  to  the  Annuity 
date  because  the  death  benefit  guarantee 
could  exceed  the  Accoimt  Value.  Also. 
Jefferson-Pilot  assumes  a  mwtality  risk 
arising^fitim  the  &ct  that  the  Contract 
does  not  impose  any  surrender  charge 
on  the  death  benefits. 

12.  The  expense  risk  assumed  by 
Jefferson-Pilot  is  that  its  actual  expenses 
in  issuing  and  administering  the 
Contracts  and  operating  the  Separate 
Account  will  exceed  the  amount 
recovered  through  the  administrative 
charges,  which  are  giiaranteed  not  to 
increase  for  the  life  of  the  Contract. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate  • 
in  the  pubhc  interest  and  consistent    - 
with  the  protection  of  investors  and 
purposes  fairly  intended  by  the  policy 
and  previsions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust,  its  depositor  or 
principal  underwriter,  from  selling 
periodic  payment  plan  certificates 
unless  the  proceeds  of  all  payments, 
other  than  sales  loads,  are  deposited 
with  a  qualified  bank  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  reasonable  fee,  as 
the  Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  bank  itself. 

3.  Applicants  request,  under  Section 
6(c)  of  the  1940  Act,  exemptions  from 
Sections  26(a)(2)  and  27(c)(2)  to  Xhe 
extent  necessary  to  permit  the 
deduction  from  the  assets  of  the 
Separate  Account  of  the  char^  for 
mortality  and  expense  risks.  Applicants 
believe  that  the  requested  exemptions 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purpos»»s 
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fairly  intended  by  ttte  policy  and 
provisions  of  the  1940  Act. 

4.  Applicants  submit  that  the  relief 
requested  with  respect  to  any  Other 
Contracts  funded  by  the  Separate 
Account  or  by  any  other  separate 
account  that  is  estabUshed  by  Je^rson- 
Pilot  in  the  future  to  support  materially 
similar  contracts  to  those  offered  by  the 
Separate  Account,  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  1940  Act,  and,  thus,  is  ccmsistent 
vkrith  the  standuds  of  Section  6(c)  of  the 
1940  Act.  Without  the  requested  relief 
for  the  Other  Contracts,  Applicants 
would  have  to  repeatedly  request  and 
obtain  exemptive  relief  which  would 
present  no  issues  under  the  1940  Act 
that  have  not  already  been  addressed  in 
this  Application.  Eliminating  redundant 
exemptive  applications  would  reduce 
administrative  expenses  and  maximize 
the  efficient  use  of  resources,  thus, 
promoting  competitiveness  in  the 
variable  annuity  market.  Applicants 
represents  that  the  delay  and  expense  of 
repetitive  exemptive  applicaticms  would 
impair  Jefferson-Pilot's  ability  to 
effectively  take  advantage  of  business 
opportunities  as  they  arise,  would  deny 
investora  any  benefit  or  additional 
protection,  and  would  disadvantage 
investors  as  a  result  of  increased 
overhead  costs.  Applicants  thus  believe 
that  the  requested  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

5.  Applicants  contend  that  Jefferson- 
Pilot  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks.  Applicants 
represent  that  the  mortality  and  expense 
risk  charge  is  consistent  with  the 
protection  of  investors  because  it  is  a 
reasonable  and  proper  insurance  charge. 
The  charge  is  a  reasonable  charge  to 
compensate  Jefferson-Pilot  for  the  risks 
that:  (a)  Annuitants  under  the  Contract 
will  live  longer  individually  or  as  a 
group  than  has  been  anticipated  in 
setting  the  annuity  rates  guaranteed  in 
the  Contracts;  (b)  the  Accoimt  Value 
will  be  less  than  the  death  benefit;  and 
(c)  administrative  expenses  will  be 
greater  than  amoimts  derived  from  the 
administrative  charges. 

6.  Apphcants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  under  the  Contracts  is  within  the 
range  of  industry  practice  for 
comparable  annuity  products.  This 
determination  is  bued  upon 
Applicants'  analysis  of  publicly 
available  infimnation  about  similar 
industry  products,  taking  into 


consideration  such  fisctors  as  current 
charge  levels  and  benefits  provided,  the 
existence  if  expense  dtaige  guarantees 
and  guaranteed  annuity  rates. 
Applicants  represent  that  Jefferson-Pilot 
undertakes  to  maintain  at  its  home 
office,  available  to  the  Commission 
upon  request,  a  memorandum  setting 
forth  in  detail  the  products  analyzed, 
and  the  results  of  the  analysis,  in 
making  the  foregoing  determination.^ 

7.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses.  Jefferson-Pilot 
has  concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Account  and  the 
Contract  owners.  The  basis  for  that 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Jefferson-Pilot  at  its  administrative 
offices  and  will  be  available  to  the 
Commission. 

8.  Applicants  also  represents  that  the 
Separate  Account  will  invest  only  in 
open-end  management  investment 
companies  that  undertake,  in  the  event 
that  such  company  should  adopt  a  plan 
under  Rule  12b-l  of  the  1940  Act  to 
finance  distribution  expenses,  to  have  a 
board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  "interested 
persons"  of  the  company,  formulate  and 
approve  any  such  plan. 

Conclusion 

For  the  reasons  set  forth  above, 
Apphcants  represents  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Accordingly,  Applicants 
request  relief  from  Sections  26(a)(2)(C) 
and  27(c)(2)  to  the  extent  necessary  to 
permit  the  assessment  and  deduction  of 
the  mortality  and  expense  risk  charge 
under  the  Contracts. 

For  the  Commitsibn,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doa  94-25605  Filed  10-14-94;  8:45  am] 
aaiJNe  coot  mt*  >i  m 


'  Applicant*  repnaent  that  they  will  amend  the 
application  duriog  the  notice  period  lo  make  this 
repteaefntatton. 


PM.  No.  tC-tOeoe;  811-S07q 

Money  Marfiet  Portfolio;  Notioe  of 
Applicatfon 

October  7. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTKM:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPtJCANT:  Money  MaAet  Portfolio. 
RELEVANT  ACT  SECTION:  Section  8(Q. 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  June  3, 1994  and  amended  on 
October  5, 1994. 

HEARING  OR  NOTIFICATKM  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  1. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  vmting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Stieet.  N.W.,  Washington,  D.C.  20549. 
Applicant,  6  St.  James  Avenue,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A.  Robertson, 
Branch  Chief  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  common  law  trust 
under  the  laws  of  New  York.  On 
December  11, 1989,  applicant  registered 
under  the  Act  as  an  investment 
company.  Applicant  has  not  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 

2.  Yankee  Funds,  a  registered 
investment  company  was  composed  of 
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several  investment  portfolios,  including 
a  money  market  portfolio  (the  "Yankee 
Money  Market  Fimd").  The  Yankee 
Money  Market  Fund  invested  in 
applicant  and  owned  substantially  all  of 
its  units  of  beneficial  interest.  The  three 
holders  of  beneficial  interest  in  the 
Yankee  Money  Market  Fund  gave  notice 
by  May  10, 1993,  that  they  wanted  to 
redeem  their  entire  holdings.  On  May 
10, 1993,  to  satisfy  the  redemption 
request,  a  complete  redemption 
distribution  totalling  $65,585,130  was 
paid  by  applicant  to  the  Yankee  Money 
Market  Fund  in  complete  liquidation  of 
its  interest.  On  February  22, 1993,  the 
board  of  trustees  of  applicant  authorized 
the  actions  necessary  to  effect  the 
termination  of  applicant  as  an 
investment  company. 

3.  The  expenses  applicant  incurred  in 
connection  with  the  liquidation 
included  professional  and  custodial  fees 
and  expenses  totalling  $30,750.  Certain 
persons  connected  to  applicant, 
including  its  investment  adviser,  agreed 
to  assume  applicant's  deferred 
unamortized  organization  expenses  as  of 
October  31, 1991.  Because  these  persons 
assumed  the  organizational  expenses, 
applicant  had  no  outstanding  deferred 
organizational  expenses  upon 
liquidation. 

4.  Applicant  has  no  debts  or  other 
liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

5.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-25559  Filed  10-14-94;  8:45  am) 

Btuma  CODE  801(M1-M 


[Rei«M«  No.  3S-26140] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

October  7, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 


C  >mmission's  Office  of  Public 
R  tference. 

Interested  persons  wishing  to 
c<  mment  or  request  a  hearing  on  the 
af  pUcation(s)  and/or  declaration(s) 
si  ould  submit  their  views  in  writing  by 

0  :tober  31, 1994,  to  the  Secretary, 

S  curities  and  Exchange  Commission, 
Vi  ashington,  DC  20549,  and  serve  a 
c(  py  on  the  relevant  applicant(s)  and/or 
d(  clarant(s)  at  the  address(es]  specified 
b<  low.  Proof  of  service  (by  affidavit  or, 
inj  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
rapuest.  Any  request  for  hearing  shall 
ic  entify  specifically  the  issues  of  fact  or 
la  \  that  are  disputed.  A  person  who  so 
re  quests  will  be  notified  of  any  hearing, 
if  irdered,  and  will  receive  a  copy  of 
ar  y  notice  or  order  issued  in  the  matter. 
A  ter  said  date,  the  application(s)  and/ 
oi  declaration(s),  as  filed  or  as  amended, 
m  \y  be  granted  and/or  permitted  to 
b«  come  effective. 

El  ergy  Initiatives,  Inc.,  et  al.  (70-8369) 

inergy  Initiatives,  Inc.  ("EH").  One 
U  )per  Pond  Road,  Parsippany,  New 
Je  sey  07054,  a  nonutility  subsidiary  of 
Gi  neral  Portfolios  Corporation  ("GPC"), 
a :  tonutility  subsidiary  of  General  Public 
U  ilities  Corporation  ("GPU"),  and  GPU, 
1(  0  Interpace  Parkway,  Parsippany, 
N(  iw  Jersey  07054,  a  registered  holding 
cc  mpany,  have  filed  a  post-effective 
ai  lendment  under  Sections  6(a),  7,  9(a), 
1(  and  12(b)  and  Rules  45,  53  and  54 
to  their  application-declaration  filed 
ui  der  Sections  6(a).  7,  9(a),  10, 12(b) 
ai  d  13(b)  of  the  Act  and  Rules  45,  51, 
9(  and  91  thereimder. 

3y  order  dated  May  17, 1994  (HCAR 
N  I.  26053)  ("May  1994  Order"),  the 
fo  lowing  proposals  were  authorized:  (i) 
fo  •  EII  (a)  to  acquire  through  December 
3: ,  1995  all  of  the  stock  of  North 
Q  nadian  Power  Inc.  ("NCP"),  a 
cc  mpany  engaged  exclusively  in  the 
bi  siness  of  owning  or  leasing  and 
oj  erating  quaUiying  cogeneration 
fa  :ilities  ("QFs"),  as  defined  in  the 
Pi  blic  Utility  Regulatory  Policies  Act  of 
15  78,  as  amended  ("PURPA"),  and 
d«  veloping  other  QFs  and  electric 
w  lolesale  generators  ("EWGs"),  as 
d«  fined  in  Section  32  of  the  Act,  for  a 
to  al  of  $72  million  ("Purchase  Price") 
ar  d  (b)  to  enter  into  assumption 
aj  reements  obligating  EII  to  make 
pj  yments  up  to  $25  million;  and,  (ii)  for 
G  'U  (a)  to  make  up  to  $72  million  in 
capital  contributions  or  loans  to  EII 
th  rough  December  31, 1995  to  pay  the 
Pt  Tchase  Price  and  (b)  to  assume  certain 
gi  arantees  associated  with  QFs  and/or 
UI  conditionally  guaranty  Ell's 

01  ligations  and  to  make  additional 
cs)ital  contributions  up  to  a  maximum 
a^egate  amoimt  of  $25  million;  and, 


(iii)  for  En  to  issue,  sell  and  renew 
through  December  31,  2004  notes  in  an 
aggregate  principal  amoimt  of  $25 
million,  and  for  GPU  to  unconditionally 
guaranty  the  notes  and  Ell's  other 
related  obligations.  The  May  1994  Order 
reserved  jurisdiction  over  Ell's 
proposals  to  (i)  issue  and  sell  $2.5 
million  of  unsecured  promissory  notes 
to  banks  and  accept  guarantees  or 
supporting  agreements  from  GPU,  and 
(ii)  provide  services  to  the  QF  projects 
as  managing  general  partner  under  an 
exception  to  Section  13  under  the  Act. 

It  is  stated  that,  on  June  13, 1994,  EII 
acquired  the  common  stock  of  NCP 
pursuant  to  the  May  1994  Order.  At  the 
closing,  GPU  made  a  cash  capital 
contribution  to  EH  in  order  to  fund  the 
amount  of  the  purchase  price  then  being 
paid  ($53,517,590).  The  balance  of  the 
purchase  price  (approximately  $20 
million)  remains  deposited  in  escrow 
pending  receipt  of  required  third  party 
consents.  Since  the  acquisition,  EII  and 
GPU  have  reached  an  agreement  in 
principal  on  the  terms  and  conditions  of 
a  loan  agreement  ("Loan  Agreement") 
with  a  group  of  lenders  for  whom 
Citibank,  N.A.  would  initially  act  as 
agent. 

En  and  GPU  now  request  the 
authority  to  enter  into  the  Loan 
Agreement  and  a  support  agreement 
("Support  Agreement").  The  Loan 
Agreement  would  permit  borrowings  by 
EU  in  an  aggregate  amount  not  to  exceed 
$30  million.  Notes  issued  under  the 
Loan  Agreement  would  bear  interest  at 
either  (i)  the  higher  of  Citibank,  N.A.'s 
prime  rate  and  the  Federal  Funds  Rate 
plus  50  basis  points  ("Alternative  Base 
Rate"),  or  (ii)  the  interest  rate  per 
annum  at  which  deposits  in  U.S.  dollars 
are  offered  by  the  principal  office  of  the 
reference  bank  (initially,  Citibank.  N.A.) 
in  London,  England  to  prime  banks  in 
the  London  interbank  market,  plus 
additional  costs  for  reserves,  if 
applicable  ("Eurodollar  Rate")  plus  50 
basis  points. 

Issuance  of  the  Notes  would  be 
subject  to  certain  conditions,  and  the 
Notes  would  be  subject  to  acceleration 
under  certain  circumstances. 
Borrowings  bearing  interest  at  the 
Alternate  Base  Rate  would  be 
prepayable  at  any  time  without  penalty. 
Borrowings  bearing  interest  at  the 
Eurodollar  Rate  would  also  be 
prepayable,  subject  to  payment  of 
certain  costs  incurred  by  the  lenders  in 
connection  with  the  prepayment. 

EII  would  agree  to  pay  the  lenders 
under  the  Loan  Agreement  a  facility  fee 
of  37.5  basis  points  per  aimum  and  a 
one-time  commitment  fee  payable  at  the 
initial  closing  of  five  basis  points. 
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En  and  CPU  also  propose  that  the 
Loan  Agreement  will  include  a  letter  of 
credit  ("L/C")  facility.  Pursuant  to  this 
facility.  En  would  be  able  to  request  any 
lender  which  is  a  party  to  the  Loan 
Agreement  to  issue  an  L/C,  in  a 
maximum  aggregate  £K3e  amoimt  for  all 
L/Cs  outstanding  of  up  to  $15  milhon. 
The  lender  would,  however,  have  the 
discretion  not  to  issue  an  L/C.  The 
aggregate  amount  that  EH  could  Ixwrow 
under  the  Loan  Agreement  would  be 
reduced  by  the  feoB  amount  of  the 
outstanding  L/Cs.  Ehtiwings  on  an  L/C 
would  initially  bear  interest  at  the 
Alternate  Base  Rate.  If  EH  elects  not  to 
immediately  reimburse  the  issuing 
bank,  the  dravtrlng  would  be  treat^  as 
a  borrowing  under  the  Loan  Agreement. 
EII  would  be  required  to  pay  the  issuing 
bank  a  letter  of  credit  fee  of  .50%  per 
annum  on  the  bee  amount  of  the  L/C. 

The  Loan  Agreement  would  have  an 
initial  term  of  three  years,  subject  to 
extension  for  one  year  in  the  sole 
discretion  of  the  lenders.  Upon 
termination.  En  would  be  permitted  to 
repay  any  then  outstanding  loans  over  a 
two  year  period  in  quarterly 
installments,  but  EU  would  not  be 
permitted  to  re-borrow  during  such 
period. 

To  induce  the  lenders  to  enter  into  the 
Loan  Agreement,  CPU  innposes  to 
deliver  to  the  leiiders  a  Support 
Agreement.  Among  other  things,  that 
agreement  would  provide  that  GPU 
would  maintain  100%  ovtmership  of  EH 
and  would  use  its  best  efforts  to  arrange 
for  repayment  of  the  Notes  when  they 
become  due  and  payable. 

Since  substantially  all  of  the  NCP 
purchase  price  has  heretofore  been 
funded  with  a  cash  capital  contribution 
&t)m  GPU,  EII  now  proposes  to  use  the 
proceeds  of  the  sale  of  the  Notes  from 
time  to  time  in  its  general  business 
activities,  and,  in  particular:  (i)  to  fund 
prehminary  project  development  and 
administrative  activities  in  connection 
writh  EIT's  investments  in  QFs  and  small 
power  production  facilities,  and  defined 
in  PURPA,  and  EWGs  and  foreign  utility 
companies  ("FUCOs"),  as  defined  in 
Section  33  of  the  Act,  as  may  be 
authorized  in  File  No.  70-7727;  (ii)  to 
acquire  securities  or  other  interests  in 
QFs.  EWGs  or  FUCOs,  provided, 
however,  that  Ell  will  not,  without  prior 
Commission  authorization,  acquire  (a) 
an  interest  in  a  QF  (which  is  not  also  an 
LWG)  or  (b)  except  as  may  be  pennitted 
by  Commission  rule,  regulation  or  order, 
an  indirect  ownership  interest  in  a 
FUCO  (which  is  not  also  an  EWG);  and 
(iii)  to  reimburse  GPV  for  a  portion  of 
its  funding  of  the  NOP  purchase  price. 


EUA  Cogenex  Corporation  (70-M73) 

EUA  Cogenex  CcMporation 
("Cogenex"),  a  wholly-owned 
subsidiary  of  Eastern  Utilities 
Associates  (**EUA"),  both  at  P.O.  Box 
2333,  Boston,  Massachusetts  02107,  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
Sections  6(a),  7,  9(a).  10. 12(b)  and  12(c) 
of  the  Act  and  Rules  43. 45,  46  and  54 
thereunder. 

Cogenex  now  requests  authorization 
to  form  and  acquire  a  subsidiary 
company  for  the  purpose  of  acquiring 
certain  assets  of  a  company  engaged  in 
related  business  activities  and  funding 
those  activities.  Specifically, 
authorization  is  now  sought  for:  (1) 
Cogenex  to  form  and  acquire  a  wholly- 
owned  subsidiary  to  be  named  EUA 
Citizens  Conservation  Services.  Inc. 
("CCS");  (2)  for  CCS  to  issue  common 
stock  to  Cogenex:  (3)  for  Cogenex  to 
acquire  such  common  stock  from  CCS; 

(4)  for  Cogenex  to  make  loans  to  CCS; 

(5)  for  CCS  to  issue  notes  to  Cogaaex  to 
evidence  such  loans;  (6)  for  CCS  to  issue 
preferred  stock;  (7)  for  CCS  to  redeem 
such  preferred  stock  pursuant  to  the 
terms  thereof;  (8)  for  CCS  to  acquire 
certain  assets  of  Citizens  Conservation 
Corporation  ( "OOC").  a 
nonaffiliated.tax-exempt  Massachusetts 
corporation;  and.  (9)  for  CCS  to  assume 
certain  liabilities  from  CCC 

It  is  stated  that  CCS  will  primarily 
specialize  in  energy  services  for 
residential  multi-family  housing.  The 
services  will  include  energy  audits, 
technical  assistance  to  owners/residents 
regarding  energy  costs  and  end  uses, 
assistance  with  financing  projects,  and 
energy  performance  contracting  similar 
to  the  services  Cogenex  currently 
provides  to  its  commercial  and 
institutional  customers.  CCS  will  also 
contract  directly  with  utilities  to 
implement  residential  low-income 
multi-family  demand-side  management 
programs  and  will  provide  program 
design  consultation  to  utilities, 
governments  and  private  entities. 

The  initial  authorized  capitalization 
of  CCS  shall  be  200,000  shares  of 
common  stock,  $.01  par  value  per  share, 
and  7,500  shares  of  prefrared  stock,  $.01 
par  value  ("Preferred  Slock"). 

Cogenex  requests  authorization:  for 
CCS  to  issue  and  for  Cogenex  to  acquire 
10,000  shares  of  CCS'  common  stock  at 
a  purchase  price  of  $100;  and  for  CCS 
to  issue  to  CCC  7,500  ^ares  of  the 
Preferred  Stock.  The  Preferred  Stock 
shall  be  issued  to  COC  in  exchange  for, 
and  Cogenex  requests  authority  for  the 
transfer  of  certain  assets  of  CCC  to  CCS, 
including  the  rights  to  prospective 
business  opportunities  of  02C,  and  the 


rights  to  contracts  to  which  CCC  is  a 
party,  pursuant  to  a  memorandum  of 
understanding  between  Cogenex  and 
CCC  dated  September  2, 1994  (regaixling 
the  proposed  acquisition  of  certain  of 
CCC's  assets),  and  the  goodwill 
associated  with  such  assets  ("Assets*"); 
and  CCC  entering  into  a  noncompete 
and  cooperation  agreement  with  (XS. 
Cogenex  also  requests  authority  for  CCS 
to  assume  the  obligations  of  CCC  wiA 
respect  to  the  Assets. 

It  is  stated  that  the  acquisition  of  the 
Assets  will  allow  Cogenex  to  indirectly 
expand  its  customer  base  by,  among 
other  things,  entering  into  the  public 
housing  sector  and  will  provide  the 
public  housing  sector  with  the  benefit  of 
Cogenex's  experience  and  expertise  in 
energy  conservation  and  management. 
Cogenex  anticipates  a  synergistic 
relationship  with  CCS  wheiS)y  CCS 
will  provide  a  new  outlet  for  the 
services  and  products  of  EUA  Day  and 
EUA  NOVA  (both  divisions  of  Cogenex) 
and  for  the  engineering  services  of 
Cogenex. 

The  Preferred  Stock  shall  be  non- 
redeemable  until  January  1,  2002  or 
upon  the  seventh  anniversary  of  the 
execution  of  the  definitive  agreement 
("Definitive  Agreement")  between 
Cogenex,  CCS  and  CCC  (which  shall 
fully  set  forth  the  terms  and  conditions 
of  CCS'  acquisition  of  CCC's  Assets), 
whichever  is  later.  Upon  such  date,  the 
Preferred  Stock  may  be  redeemed  at 
Cogenex's  sole  discretion  at  a 
redemption  price  equal  to  $100  per 
share  plus  then-accrued  dividends,  if 
any,  plus  an  additional  amount,  if  any. 
determined  in  accordance  with  a 
specific  formula.  The  Preferred  Stock 
shall  be  entitled  to  an  annual  dividend 
per  share  at  a  rate  equal  to  33%  of  the 
net  income  of  CCS  divided  by  7.500. 
The  Preferred  Stock  dividaids  shall  be 
paid  annually  when  and  as  declared  by 
the  board  of  directors  of  CCS,  but  not 
later  than  June  30th  of  the  calendar  year 
in  which  they  are  to  be  paid.  The  first 
such  year  for  which  dividends  shall  be 
paid  shall  be  the  year  ending  December 
31. 1995.  Dividends  shall  be 
noncumulative  and  shall  be  paid  only 
from  current  earnings,  if  any. 

Authorization  is  ^so  requested:  (i)  for 
Cogenex  to  make  loans  to  CCS  in  an 
3gS^3t6  amount  not  to  exceed  $5 
million  outstanding  at  any  one  time  for 
the  purpose  of  funding  the  development 
of  projects  ("Development  Loans');  (ii) 
for  CCS  to  issue  notes  to  Cogenex  for  the 
Development  Loans;  (iii)  for  Cogenex  to 
make  loans  to  CCS  in  an  aggregate 
amount  not  to  exceed  $2.5  million 
outstanding  at  any  one  time  for  working 
capital  purposes  ("Working  Capital 
Loans");  and  (ii)  for  CCS  to  issue  notes 
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to  Cogenex  for  the  Working  Capital 
Loans.  The  aggregate  amount 
outstanding  at  any  one  time  for  the 
Development  Loans  and  the  Working 
Capital  Loans  combined  shall  not 
exceed  $7.5  million. 

Provision  of  credit  shall  be  made  at 
Cogenex's  sole  discretion  and  shall  be 
provided  upon  siich  terms,  conditions 
and  rates  as  is  customarily  provided  to 
afiiliates  of  Cogenex  The  Development 
Loans,  and  the  Working  Capital  Loans 
shall  (i)  mature  within  twelve  months  of 
their  issuance  and  be  renewable  from 
time  to  time  (ii)  be  prepayable  in  whole 
or  in  part  without  penalty  and  (iii)  shall 
earn  interest  at  a  rate  equal  to  the  lesser 
of  Cogenex's  short-term  borrowing  costs 
or  the  prime  rate  on  the  date  of 
issuance.  The  source  of  this  Hnancing 
will  be  short-term  borrowings  by 
Cogenex  imder  the  EUA  system's 
existing  bank  lines  of  credit,  internally 
generated  cash,  repayment  of  funds 
advanced  to  CCS,  proceeds  of  future 
long-term  debt  to  be  issued  by  Cogenex 
and/or  purchases  of  stock,  capital 
contributions,  loans  and/or  advances  by 
EUA  previously  authorized,  or  to  be 
authorized,  by  the  Commission.  CCS 
shall  repay  the  Development  Loans  and 
the  Working  Capital  Loans  from 
internally  generated  funds,  permanent 
project  financing  and  the  issuance  of 
additional  notes  for  Development  Loans 
and  Working  Capital  Loans,  as 
authorized  under  this  application- 
declaration.  CCS  shall  not  inciir  any 
indebtedness  in  the  form  of  permanent 
project  financing,  nor  use  the  proceeds 
thereof  for  the  purpose  of  repaying 
Cogenex,  without  first  obtaining 
Commission  authorization. 

Cogenex  is  currently  restricted  to 
earning  less  than  50%  of  its  revenues 
from  outside  New  England  and  New 
York  ("50%  Restriction").  CCS' 
revenues  will  be  subject  to  the  50% 
Restriction  jxist  like  any  other  aspect  of 
Cogenex's  business  (other  than  revenues 
from  qualifying  cogeneration  facility 
projects,  as  defined  in  the  Public  Utility 
Regulatory  PoUdes  Act  of  1978,  as 
amended,  and  consulting  revenues, 
which  revenues  are  not  included  in  the 
calculation  for  the  50%  Restriction); 
however,  Cogenex  states  that  revenues 
received  by  CCS  through  the  service 
agreement  it  will  enter  into  with  CCC 
will  not  be  included  in  the  calculation 
for  the  50%  Restriction. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  94-25602  Filed  10-14-94;  8:45  am] 
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S  MALL  BUSINESS  ADMINISTRATION 
[I  teanse  Na  02K)2-055q 

N  idMark  Capital,  LP.;  Notica  of 
Issuance  of  a  Small  Business 
lilvestment  Company  License 

On  September  9. 1994.  a  notice  was 
p  iblished  in  the  Federal  Register  (59 
F  1 46695)  stating  that  an  application 
h  id  been  filed  by  MidMark  Capital,  L.P., 
3^6  Southern  Boulevard,  Chatham,  New 

rsey,  with  the  Small  Business 

Iministration  (SBA)  ptirauant  to 
§  J107.102  of  the  Regulations  governing 
small  business  investment  company  (13 

;R  107.102  (1993))  for  a  Ucense  to 
operate  as  a  small  business  investment 
cdmpany. 

[interested  parties  were  given  until 
cl  Dse  of  business  on  September  24, 1994 
to  submit  their  comments  to  SBA.  No 
c(  mments  were  received. 

Notice  is  hereby  given  that,  pursuant 
tc  Section  301(c)  of  the  Small  Business 
Ii  vestment  Act  of  1958,  as  amended, 
aj  ler  having  considered  the  application 
ai  id  all  other  pertinent  information,  SBA 
is  iued  License  No.  02/02-0558  on 
a  iptember  26, 1994,  to  MidMark 
C  ipital,  L.P.  to  operate  as  a  small 
bi  isiness  investment  company. 

The  Licensee  has  initial  private 
a  pital  of  $10  million,  and  Mr.  Denis 
N  $wman  will  manage  the  fund.  United 
Je  sey  Bank  holds  approximately  one- 
tl  ird  of  beneficial  ownership  of  the 
L  :ensee;  no  other  organization  or 
ir  dividual  owns  more  than  ten  percent 
o:  the  Licensee. 

(C  italog  of  Federal  Domestic  Assistance 
Pi  >gram  No.  59.011.  Small  Business 
In  vestment  Companies) 

3ated:  October  7, 1994. 
R(  bert  D.  Stillman. 

Ai  sociate  Administrator  for  Investment. 
(F  I  Doc.  94-25594  Filed  10-14-94;  8:45  am) 
811  LINQ  COOE  802$-01-M 


D  iPARTMENT  OF  TRANSPORTATION 

Ai  riatlon  Proceedings;  Agreements 
Fi  ed  During  the  Week  Ended  October 
7,1994 

The  following  Agreements  were  filed 
w  th  the  Department  of  Transportation 
ui  der  the  provisions  of  49  U.S.C  412 
ax  d  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
D(  >cket  Number:  49810. 
Lh  te  filed:  October  5 , 1 994 . 
Pi  rties:  Membere  of  Ithe  International 

\ir  Transport  Association. 
Si  bject:  TC2  Reso/P  1654  dated  October 

*.  1994  r-1.  TC2  Reso/P  1655  dated 

Dctober  4, 1994  r-2  to  r-7.  Expedited 

LVithin  Africa  Resos. 


Proposed  Effective  Date:  Expedited 
November  30/December  1, 1994. 

Docket  Number:  49811. 

Z)ate/i/ed;  October  5, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Sub/ect:  TC31  Reso/P  1042  dated 
October  4, 1994  r-1,  TC31  Reso/P 
1043  dated  October  4. 1994  r-2.  TC31 
Reso/P  1049  dated  October  4, 1994  r- 
3,  Expedited  TC31  North  &  Central 
Pacific  Resos. 

Proposed  Effective  Date:  Expedited  Dec. 
1, 1994/Jan.  1, 1995. 

Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Division. 

[FR  Doc.  94-25608  Filed  10-14-94;  8:45  am] 

MLUNG  COOE  4»10-«2-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Weeic 
Ended  October  7, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (see  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  42061. 
Date  filed:  October  4, 1994. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  1, 1994. 
Description:  Amendment  No.  5  to 
Application  of  Malaysia  Airlines,     r 
pursuant  to  49  U.S.C.  Section  41302, 
of  the  Act  and  Subpart  Q  of  the 
Regualtions,  for  issuance  of  a  foreign 
air  carrier  permit  originally  filed  in 
this  docket  on  March  23, 1984. 
Docket  Number:  49809. 
Date  filed:  October  4, 1994. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  1, 1994. 
Description:  Application  of  Globair 
Corp.,  pursuant  to  Section  401  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
applies  for  a  certificate  of  public 
convenience  and  necessity 
authorizing  Globair  to  provide 
scheduled  interstate  and  overseas  air 
transportation  of  persons,  property 
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and  mail.  Upon  certification.  Globair 
intends  to  provide  service  between 
New  York  and  Miami. 

Docket  Number:  49813. 

Date  filed:  October  6. 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.'November  3, 1994. 

Description:  Apphcation  of  Navcom 
Aviation,  Inc..  and  UltrAir.  Inc., 
pursuant  to  Section  41105  of  the  Act 
and  Subpart  Q  of  the  Regulations, 
submits  this  request  for  approval  of 
the  transfer  of  UltrAir's  Certificates  of 
Public  Convenience  and  Necessity, 
which  were  recently  sold  to  NavCom, 
together  with  the  airline  operational 
assets  of  UltrAir. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

IFR  Doc.  94-25609  Filed  10-14-94:  8:45  am] 

BiLUNQ  COOE  4»IO-a>-P 


FedefBl  Aviation  Administration 

Intent  To  Rule  on  Application  To 
Impose  and  Use  Passenger  Facility 
Charge  (PFC)  at  Rock  Springs- 
Sweetwater  County  Airport,  Rocl( 
Springs,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Apphcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Roick  Sprii^-Sweetwater  Coimty 
Airport  imder  the  provisions  of  (he 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pubhc  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations 
(14CFR158). 

DATES:  Comments  must  be  received  on 
or  before  November  16, 1994. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  601  Lind 
Avenue  SW,  Suite  540,  Renton,  WA 
98055-4056  and  Alan  E.  Wiechmann. 
Manager;  Denver  Airports  District 
Office,  DEN-ADO;  Federal  Aviation 
Administration;  5440  Roslyn,  Suite  300; 
Denver,  CO  80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  dehvered  to  Mr.  Gary  D. 
Valentine,  Airport  Manager,  Rock 
Springs-Sweetwater  County  Airport, 
Rock  Springs,  Wyoming,  at  the 
following  address:  P.O.  Box  1965,  Rock 
Springs,  Wyoming  82902-1965. 


Air  Carriera  and  foreign  air  carriera 
may  submit  copies  of  written  comments 
previously  provided  to  Rock  Springs- 
Sweetwater  County  Airport,  under 
section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Don  O'Brien,  (303)  286-5549;  Denver 
Airports  District  Office,  DEN-ADO; 
Federal  Aviation  Administration;  5440 
Roslyn,  Suite  300;  Denver,  Colorado 
80216-6026.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  F/VA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  ^t  Rock  Springs- 
Sweetwater  County  Airport,  imder  the 
provisions  of  the  A\'iation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  6, 1994.  the  FAA 
determined  that  the  apphcation  to 
impose  and  use  revenue  bom  a  PFC 
submitted  by  Rock  Springs-Sweetwater 
County  Airport  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  5, 1995. 

The  following  is  a  brief  overview  of 
the  apphcation. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1, 1994. 

Proposed  charge  expiration  date:    . 
December  31,2001. 

Total  estimated  PFC  revenues: 
$332,500. 

Brief  description  of  proposed  project: 
Replace  Terminal.  Building  Roof; 
Acquire  Lift  Device  for  Handicapped 
Passengers. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
hsted  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the 
FAA  Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
S.W.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Rock 
Springs-Sweetwater  County  Airport. 


Issued  in  Renton,  Washington  on  October 
6.1994. 

David  A.  Field, 

Acting  Manager,  Airports  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  94-25565  Filed  10-14-94;  8:45  ami 

BtLUNQ  COOE  4»I0-1»-M 


Notice  of  Passenger  Faciiity  Charge 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
September  1994,  there  were  13 
applications  and  one  amendment 
approved. 


SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117  (PubUc  Law  103- 
272)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
This  notice  is  published  pursuant  to 
paragraph  (d)  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  County  of  Tompkins, 
Ithaca,  New  York. 

Application  Number:  94-02-C-OO-ITH. 

Application  Type:  Impose  and  use  PFC 
revenue. 

PFC  Leve/.  $3,00. 

Total  Approved  Net  PFC  Revenue: 
$3,244,167. 

Charge  Effective  Date:  January  1 .  1993. 

Estimated  Charge  Expiration  Date: 
January  1,  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  Coimty 
of  Tompkins  apphcation,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of 
Tompkins  County  Airport's  total 
annual  enplanements. 

Brief  Description  of  Project  Approved 
To  Use  PFC  Revenue:  Construction  of 
new  terminal. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Extension  to 
runway  14/32,  New  snow  plow, 
Aircraft  rescue  and  fire  fighting 
(ARFF)  building  extension  Overlay 
nmway  14/32.. 

Brief  Description  of  Project  Withdrawn: 
Land  acquisition. 

Determination:  The  Coimty  of  Tompkin 
withdrew  this  project  from  the 
apphcation  by  letter  dated  June  5, 
1994. 

Decision  Date:  September  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Brito,  New  York  Airports  District 

Office,  (516)295-1169. 
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Public  Agency:  The  City  of  Chicago. 

-  Chicago,  Illinois. 

Application  Number:  94-02-U-CO- 
MDW. 

Application  Type:  Use  PFC  revenue.  - 

PFC  Level:  %AMi. 

Total  Approved  Net  Use  PFC  Revenue: 
$79,920,958. 

Charge  Effective  Date:  September  1 . 
1993. 

Estimated  Charge  Expiration  Date: 
August  1.  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  The  City  of  Chicago  has 
previously  been  approved  to  exclude 
air  taxi  operators  in  the  FAA's  [une 
28.  1993,  Record  of  Decision. 

Determination:  No  change  from 
previously  approved  application. 

Brief  Description  of  Prefects  Approved 
for  Use:  Airport  maintenance 
complex.  Terminal/concourse 
emergency  power  system. 

Decision  Date:  September  6, 1994. 

FOR  FURTHER  MFORMATION  CONTACT: 

Louis  Yates.  Chicago  Airports  District 

Office,  (708)  294-7335. 

Public  Agency:  Greater  Peoria  Airport 
Authority,  Peoria,  Illinois. 

Application  Nurpber:  94-01-C-OO-PIA 

Application  Type:  Impose  and  use  PFC 
revenue. 

PFC  Lewi:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$4,033,195. 

Charge  Effective  Date:  December  1 . 
1994. 

Estimated  Charge  Expiration  Date:  July 
1,2001. 

C7a«s  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Access  control 
and  security  system,  Sprinkler  and 
flre  control  suppression  and 
monitoring  system,  Commonwealth- 
Edisnn  power  lines  relocation, 
Rosenbohm  Pond  acquisition. 
Security  fence  installation.  Airfield 
signage  installation.  Noise 
mitigation — St.  John's  Church,  Glide 
slope  protection  and  noise 
mitigation — Keystone  land 
acquisition.  Purchase  l.SOO-gallon  firt; 
truck.  Purchase  snow  sweeper.'broom 
truck.  Air  carrier  passenger  lift  device. 

Brief  Description  of  Project  Partially 
Approved  For  Collection  and  l/se; 
Runway  4/22  extension,  (phase  I). 

Determination:  Partially  approved.  The 
Greater  Peoria  Airport  Authority 
requested  reimbursement  of  the  local 
share  for  the  entire  Airpibrt 
Improvement  Program  (AIP)  grant  " 
which  included  funding  for  airfield 
signage  and  security  fencing.  The 
FAA  considers  these  items  to  be 
separate  projects  for  PFC  purposes. 
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T  le  |m>iect  description  in  the  PFC- 
a  tplication  is  limited  to  the  runway 

4  22  extension.  Therefore,  the  FAA's 
a  iproval  is  limited  to  the  local  share 

0  the  portion  of  the  AIP  grant 
ai  Lributable  to  the  runway  4/22 
extension. 

Decision  Date:  September  8. 1994, 
FORiFURTHER  INFORMATION  CONTACT: 

Lou  is  Yates.  Chicago  Airports  District 

Off]  ».  (708)  294-7335. 

Put  He  Agency:  The  City  of  Chicago. 

C  licago,  Illinois. 
Api  lication  Number:  94-02-U-000- 

cm. 

Api  lication  Type:  Use  PFC  revenue. 

PFC  Level:  $3.00. 

Tot  i/  Approved  Net  PFC  Revenue: 

$  103,462.261. 
Che  rge  Effective  Date:  September  1 , 

1  »93. 

Esti  mated  Charge  Expiration  Date: 
C  ctober  1.1999. 

Cla  s  of  Air  Carriers  Not  Required  To 
C  jllect  PFC'S:  The  Qty  of  Chicago  has 
p  eviously  been  approved  to  exclude 
a  r  taxi  operators  in  the  FAA's  June 

2  1, 1993,  Record  of  Decision. 
Det  irmination:  No  change  from 

p  eviously  approved  appUcation. 
Br/i  f  Description  of  Projects  Approved 
F  )r  Use:  ARFF"  bum  pit.  Hold  pad- 

5  :enic  (new).  Radio  alarm  call  box. 
R  >adway  overlay-lower  level. 

P  jrmanent  noise  monitoring. 
Delusion  Date:  September  16. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luais  Yates,  Chicago  Airports  District 
Off  ce.  (708)  294-7335. 
Put  lie  Agency:  Reading  Regional 

A  irport  Authority,  Reading. 

P  jnnsylvania. 
Ap  'lication  Numijer  94-01-C-OO-RDG 
Ap  )UcationType:  Impose  and  use  PFC 

r  venue. 
PFC  Level:  $3.00. 
Tot  il  Approved  Net  PFC  Revenue: 

S  >00,750. 
Chi  rge  Effective  Date:  December  1 , 

1J94. 
Est,  mated  Charge  Expiration  Date: 

fl  ugust  1. 1998. 
Cla  iS  of  Air  Carriers  Not  Required  To 

C  ollect  PFC'S:  Part  135  on-demand  air 

ti  xis. 
Del  irmination:  Approved.  Based  on 

i  [formation  submitted  in  the  Reading 

F  Rgional  Airport  Authority's 

a  iplication,  the  FAA  has  determined 

t  lat  the  proposed  class  accounts  for 

li  iss  than  1  percent  of  Reading 

f  egional  Airport's  total  annual 

e  iplanements. 
Brii  if  Description  of  Projects  Approved 

f  or  Collection  and  Use:  Enclose 

hoarding  area. 
Bri  'f  Description  of  Projects  Approved 

I  or  Collection:  Construct  terminal 

e  :cess  road,  phase  2. 


Brief  Description  of  Projects  Partially 
Approved  For  Collection;  Acquire  a 
new  ARFF  vehicle. 

Determination:  Approved  in  part.  The 
Reading  Regional  Airport  is  classified 
as  an  Index  A  airport  under  Part  139. 
Eligibility  for  ARFF  vehicles  at  Index 
A  airports  is  limited  to  one  1.000- 
gallon  ARFF  vehicle.  The  FAA's 
approval  is  limited  to  an  Index  A. 
1000  gallon  vehicle  rather  than  the 
index  B,  1.500  gallon  vehicle 
requested  by  the  Reading  Regional 
Airport  Authority, 

Decision  Date:  September  16, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Walsh.  Harrisburg  Airports 

District  Office.  (717)  975-3423. 

Public  Agency:  City  of  Morgantown. 
Morgantown,  West  Virginia. 

Application  Number:  94-02-C-OO- 
MGW. 

Application  Type:  Impose  and  use  PFC 
revenue. 

PfCLeve/;  $2.00 

Total  Approved  Net  PFC  Revenue: 
$222,500. 

Charge  Effective  Date:  December  1. 
1994. 

Estimated  Chargp  Expiration  Date: 
December  1. 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCS:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use:  Reroof  south 
terminal.  Construct  public  facilities 
within  north  terminal  (phase  I), 
Purchase  ARFF  vehicle.  Public 
parking  expansion.  Short  term 
parking  area,  Sealcoat  main  aircraft 
parking  apron.  Construct  public 
facilities  at  the  north  terminal  (phase 

n). 

Brief  Description  of  Projects  Approved 
For  Collection:  Rehabilitate  taxi  way 
A,  Design  parallel  taxlway  for  runway 
5/23,  Purchase  snow  removal 
equipment.  Construct  facilities  within 
the  north  terminal  (phase  III),  Overlay 
taxiway  A  south.  Construct  parallel 
ta.xiway  to  runway  5/23. 

Decision  Date:  September  16, 1994. 

FOR  FURTHER  IMFORMATiON  CONTACT: 

Elonze  Turner.  Beckley  Airport  District 

Office,  (304)  252-6216. 

Public  Agency:  Asheville  Regional 
Airport  Authority,  Asheville.  North 
Carolina. 

Application  Number:  94-0 1-C-OO-AVL 

Application  Type:  Impose  and  use  PFC 
revenue. 

PFC  Lpve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$4,909,314. 

Charge  Effective  Date:  December  1 . 
1994. 

Estimated  Charge  Expiration  Date: 
September  1.  2000. 


Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  when  enplaning  revenue 
passengers  in  service  and  equipment 
reportable  to  FAA  on  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the 
Asheville  Regional  Airport 
Authority's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of 
Asheville  Regional  Airport's  total 
annual  enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal 
project,  phase  3,  Land  acquisition, 
28.18  acres  for  runway  16  protection 
zone.  Land  acquisition,  46.62  acres  for 
development.  Construct  two  new 
fixed  base  operators  helipads,  Master 
plan  update,  Install  nmway  16/34 
centerUne  lights,  Runway  34  extended 
safety  area  (ERSA),  phase  I,  Security 
access  control  system.  Rehabilitate 
ARFF  vehicle.  Runway  34  ERSA, 
phase  2,  Land  acquisition,  runway  34 
ERSA,  ARFF  building  expansion, 
Taxiway  signage  upgrade.  Widen 
parallel  taxiway  to  nmway  16/34, 
relocate  taxiway  edge  lighting,  mark 
parallel  taxiway,  Seal  coat  general 
aviation  ramps.  Expand  maintenance 
building  for  storage  of  snow  removal 
equipment.  General  access 
improvements.  Acquire  snow  removal 
equipment.  Non-destructive  pavement 
evaluation  and  testing  program, 
Resiuface  and  grove  runway  16/34, 
Concrete  slab  replacement  and  joint 
sealing,  air  carrier  ramp.  Resurface 
taxiway  system.  Purchase  snow 
removal  equipment,  PFC  project 
formulation  costs  and  PFC 
administrative  costs,  PFC  interest 
costs. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  and  Use: 
Install  upgraded  medium  intensity 
taxiway  lighting. 

Determination:  Approved  in  part.  After 
submitting  the  PFC  application,  the 
Asheville  Regional  Ai^Jort  Authority 
received  an  AIP  grant  for  90  percent 
of  the  project  costs.  Thereafter,  the 
amoimt  approved  was  reduced  to  the 
Asheville  Regional  Airport 
Authority's  local  share  of  the  project 
costs. 

Decision  Date:  September  19, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tommy  Roberts,  Atlanta  Airports 

District  Office,  (404)  994-5306. 

PuWic  Agency:  Yakima  Air  Terminal 
Board,  Yakima,  Washington. 

Application  Number:  94-02-C-OO- 
YKM. 

Application  Type:  Impose  and  use  PFC 
revenue. 


PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 

$14,745. 
Charge  Effective  Date  for  This 
Application:  April  1, 1995. 
Estimated  Charge  Expiration  Date:  Jime 

1, 1995. 
Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators. 
Determination:  Approved.  Based  on 
information  submitted  in  the  Yakima 
Air  Terminal  Board's  application,  the 
FAA  has  determined  that  the 
proposed  class  accounts  for  less  than 
1  percent  of  Yakima  Air  Terminal's 
total  annual  enplanements. 
Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Snow  removal 
equipment. 
Decision  Date:  September  22, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Hall,  Seattle  Airports  District 
Office,  (206)  227-2662. 
Pu67ic  Agency:  Town  of  Islip, 

Ronkonkoma,  New  York. 
Application  Number:  94-01-C-OO-ISP. 
Application  Type:  Impose  and  use  PFC 

revenue. 
PFC  Leve7;  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$18,033,985. 
Charge  Effect  Date:  December  1, 1994. 
Estimated  Charge  Expiration  Date: 

August  1,  2005. 
Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators. 
Determination:  Approved.  Based  on 
information  submitted  in  the  Town  of 
Islip's  appUcation,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of 
Long  Island  MacArthur  Airport's  (ISP) 
total  annual  enplanements. 
Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  Long  Island 
MacArthur  Airport  f/SPj— Reimburse 
local  share  of  AIP  projects: 
Perimeter  fence  and  gate  installation. 
Overlay  south  taxiway,  Installation 
of  airport  security  system.  Purchase 
ARFF  vehicle.  Crack  repair  and 
surface  treatment  for  runway  10/28, 
Completion  of  nmway  6/24 
extension  (phase  I),  Overlay  east 
taxiway  and  construct  taxiway  F, 
Terminal  apron  expansion  (phase 
II),  Completion  of  exterwion  of 
runway  6/24  (phase  11),  Airfield 
signs  and  terminal  hardstanding. 
Part  150  noise  prograpi  (1993-1998), 
Terminal  renovation  and 
expansion.  Purchase  snow  removal 
broom.  Purchase  Halstead  property. 
Purchase  snow  removal  equipment, 
Parallel  taxiway  to  nmway  24 
(phase  I),  Environmental 


assessment  for  runway  33L 
extension,  Americans  with 
Disabilities  Act  improvements. 
West  Taxiway  rehabilitation. 
Purchase  two  security  vehicles. 
Parallel  taxiway  to  runway  15R 
(phase  II). 

Brief  Description  of  Project  Approved 
for  Collection  at  ISP  and  Use  PFC 
Revenue  at  Bayport  Aerodrome: 
Bayport  Aerodrome  runway 
widening. 

Brief  Description  of  Projects  Approved 
for  Collection  at  ISP:  Extend  runway 
15R/33L,  Concourse  expansion  (phase 
I),  ARFF  training  facility. 

Brief  Description  of  Project 
Disapproved:  West  side  road 
improvements. 

Determination:  Disapproved.  Paragraph 
553(c)(2)  of  FAA  Order  5100.38A,  AIP 
Handbook,  states  that  AIP 
participation  for  roads  serving  solely 
industrial  or  nonaviation  related  areas 
or  facilities  are  inehgible  for  AIP 
funding.  The  proposed  road,  as 
described  in  the  "Town  of  Islip's 
application,  mainly  serves  the 
industrial  area  and  the  fuel  farm. 
Access  to  the  U.S.  Customs  aircraft 
hangar  is  incidental  to  the  fuel  farm. 
Fuel  farms  are  not  eligible  in 
accordance  with  paragraph  301(b)  and 
Appendix  2  of  FAA  Order  5100.38A; 
therefore,  an  access  road  to  the  fuel 
farm  is  not  eligible. 

Brief  Description  of  Project  Withdrawn: 
Runway  6/24  Cat  11  instrument 
landing  system  study. 

Determination:  The  Town  of  Islip 
withdrew  this  project  from  the 
application  by  letter  dated  September 
13. 1994. 

Decision  Date:  September  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Brito,  New  York  Airports  District 

Office.  (718)  553-1818. 

Public  Agency:  International  Falls- 
Koochiching  County  Airport 
Commission,  International  Falls, 
Minnesota. 

Application  Number:  94-02-C-OO-INL. 

Application  Type:  Impose  and  use  PFC 
revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$243,537. 

Charge  Effective  Date:  December  1 , 
1994. 

Estimated  Charge  Expiration  Date: 
December  1, 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  in  the  International  Falls- 
Koochiching  County  Airport 
Commission's  application,  the  FAA 
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has  determined  that  lia  proposed 
class  accounts  for  less  than  1  percent 
of  Falls  International  Airport's  total 
annual  enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Bituminous 
pavement  crack  repair,  AirSeld 
guidance  signs,  BFC  administration 
and  costs  reimbursement.  Airfield 
pavement  rehabilitation,  Airport 
master  plan  update.  Lift  for  mobility- 
impaired  passengers. 

Decision  Date:  September  23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frsmklin  Benson,  Minneapolis  Airports 

District  Office.  (612)  725-4221. 

Public  Agency:  Wichita  Airport 
Authority,  Wichita,  Kansas. 

Application  Number:  94-01-C-OO-lCT. 

Application  Type:  Impose  and  use  PFC 
revenue. 

PFC  Leve/:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$4,259,535. 

Charge  Effective  Date:  December  1 , 
1994. 

Estimated  Charge  Expiration  Date: 
November  1, 1997. 

Class  of  Air  Carriers  Not  Required  Ta 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  Wichita 
Mid-Continent  Airport  (ICT):  Taxiway 
reconstruction,  Security  access 
system.  Airfield  safety  improvements, 
Plaiming  study-airport  master  plan. 
Air  carrier  apron  west  reconstruction. 
Air  Cargo  apron  construction. 
Terminal  capacity  improvements. 

Brief  Description  of  Projects  Approved 
for  Collection  at  ICT  and  Use  PFC 
Revenue  at  Colonel  fames  Jabara 
Airport:  Airfield  safety  improvements, 
Plaiming  study-airport  master  plan. 

Degfsion  Date:  September  29, 1994. 

FOR  FURTHER  INFOfllKIATION  CONTACT:  Ellie 
Anderson,  FAA  Central  Region  Airports 
Division,  (816)  426-7425. 
Public  Agency:  Metropolitan  Airport    = 

Authority  of  Rock  Island  County, 
Ivlohne,  Illinois. 
Application  Number:  94-01-C-0(>-ML!. 
Application  Type:  Impose  and  use  PFC 

revenue. 
PFC  Level:  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$11,582,995. 
Charge  Effective  Date:  December  1 , 

1994. 
Estimated  Charge  Expiration  Date: 

November  1,  2008. 
Class  of  Air  Carriers  Not  Required  To 

Collect  PFC's:  Part  135  unscheduled 

air  taxi/commercial  operators. 
Determination:  Approved.  Based  on 

information  submitted  in  the 

Metropolitan  Airport  authority  of 

Rock  Island  County's  application,  the 


F/  A  has  determined  that  the 
pr  iposed  class  accounts  for  less  than 
1  I  ercent  of  Quad  City  Airpcfft's  total 
an  lual  enplanements. 
Brie)  Description  of  Projects  Approved 
fox  Collection  and  Use:  Environmental 
rui  iway  9-27,  PFC  financing,  Land 
rei  mbiusement  (IU-3(b).  Extension  of 
nil  way  9-27  (IU-3{c]i,  Expansion  of 
ail  leld  maintenance  building. 
Rein  bursement  of  the  local  share  of  AIP 
rants  including:  Rebuild  ARFF  • 
■ehicle.  Purchase  airfield 
iperations/emergency 
ommunications  system, 
)emolition  of  terminal  annex  (old 
erminal)  building.  Demolition  of 
firee  units  of  T-hangars, 
leplacement  of  the  concourse  A 
am  p..  Anti-skid  fi'iction  treatment 
I  if  runway  9-27.  Purchase  of  an 
IRFF  quick-response  vehicle, 
bcteosion  (1,000-foot)  of  runway  31 
phases  I,  II.  Ill,  and  FV),  Installation 
if  standardized  directional  signage 
n  the  air  operations  areas, 
Rehabilitation  of  Ughting  on 
unways  9-27,  5-23. 13-31,  and 
ssociated  taxiways,  Removal  of 
rees.  Strengthening  north  half  of 
unway  1 3-3 1 ,  Extension  of 
axiway  Bravo. 
Pure  lase  snow  removal  equipment.    ~ 
Brie)  Description  of  Projects  Partially 
A;  proved  for  Collection  and  Use: 
Ex  tension  of  runway  13-31. 
Dete  mination:  Approved  in  part.  The 
ap  5roved  amount  was  reduced  from 
thi  t  requested  due  to  increased  AIP 
fui  >ding  for  this  project. 
La  id  reimbursement  (IU-3(a). 
Dete  mination:  Approved  in  part.  Two 
of  iie  parcels  included  in  this  project 
w«  re  not  eligible  for  PFC 
re  mbursement  because  the  contracts 
or  agreements  to  purchase  these 
pa  -eels  were  finalized  prior  to  the 
N(  vember  5, 1990,  enactment  of  the 
PF  C  statute.  The  approved  amount 
wi  s  reduced  accordingly. 
Gi  neral  aviation  itinerant  ramp 
repli  cement. 

Dete  -mination:  Approved  in  part.  The 
ap  }roved  amount  was  reduced  due  to 
an  increase  in  AIP  funding  for  the 
pi  tject. 
Brie  Description  of  Projects  Approved 
fo  Collection  North  ramp 
re  placement  (phase  V),  Taxiways 
Di  ha,  Echo,  and  Kilo  improvements. 
Deci  iion  Date:  ^ptember  29, 1994. 
FOR  URTHER  INFORMATKM  CONTACr. 
Loui  >  Yates.  Chicago  Airports  District 
Offiie.  (708)  294-7335. 
Pub,  ic  Agency:  Cl^earfield  Jefferson 
Q  unties  Regional  Airport  Authority, 
Fa  Is  Creek,  Pennsylvania. 
App  ication  Number.  94-01-G-OO-DUJ. 


Application  Type:  Impose  and  use  PFC 
revenue. 

PFC  tere/.- $3.00. 

Total  Approved  Net  PFC  Revenue: 
$200,300. 

Charge  Effective  Date:  December  1. 
1994. 

Estimated  Charge  Expiration  Date:  July 
1,1997. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the 
Clearfield-Jefferson  Counties  Regional 
Airport  Authority's  application,  the 
FAA  has  determined  that  the 
proposed  class  accounts  for  less  than 
1  piercent  of  DuBois-Jefi^erson  County 
Airport's  (DUJ)  total  annual 
enplanements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Obstruction 
removal.  Deicing  pad.  Parking  lot 
expansion,  Additional  snow  removal 
equipment.  Expand  sand  storage 
building.  Purchase  additional  land. 
Parallel  taxiway  to  runway  7, 
Powered  lift/stair  device. 

Brief  Description  of  Projects  Approved 
for  Collection:  Route  830  relocation. 
Sewage/ water  system.  Emergency 
generator. 

Brief  Description  of  Project 
Disapproved:  Non-directional  beacon 
(NDBY. 

Determination:  Disapproved.  The 
Clearfield-Jefferson  Counties  Regional 
Airport  Authority  has  not 
demonstrated  that  it  can  overcome 
those  technical  difficulties  which  led 
to  the  FAA's  decommissioning  of  its 
NDB.  In  addition,  the  FAA  is  not 
aware  of  any  strong  desire  by  the 
aviation  community  to  reestablish  an 
NDB  at  DUJ.  Therefore,  the  FAA  is 
unable  to  conclude  that  this  project 
will  meet  the  requirements  of  section 
158.15(a) 

Decision  Date:  September  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Walsh,  Harrisburg  Airports 
District  Off"ice,  (717)  730-2830. 

Amendments  to  PFC  Approvals: 

Amendment  Number.  Citv,  State:  92- 
01-C-02-CPT  Gulfjport.  MS". 
Amendment  Approved  Date:  09/22/94. 
Approved  Net  PFC  Revenue:  $390,595. 
Amended  Approved  Net  PFC  Revenue: 
$1,079,995.  Original  Estimated  Charge 
Exp.  Date:  01/01/94.  Amended 
Estimated  Charge  Exp.  Date:  01/01/96. 

Issued  in  Washington.  DC.  on  October  7. 

KI94. 

Dsnna  Taylor, 

Manager,  Passunger  Facility  Charge  Bmnch. 
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CUMliLATIVE  UST  OF  PFC  APPLICATIONS  PREVIOI^SLY  APPROVED 


SMe,  appfcltai  number,  airport,  dly 


ALABAMA: 

92-01-H)0-MSV.: 

Hurtsville  Intt-Cari  T  Jones  Field.  Huntsvlle 

93-Oa-V-OO-HSVu 

Huntsvile  InM-Carl  T  Jones  Field,  Huntsvile 

94-<»-C-00-HSV.: 

Huntsville  IntI— Carl  T  Jones  Field,  Huntsvile 

9e-01-C-qO-MSL: 

Muscle  Shoals  Regional,  Muscle  Shoals  ..- 

94-02-C-OO-MSL.: 

Muscle  Shoals  Regional,  Muscle  Shoals 

ARIZONA: 

92-01-C-OO-FLG.: 

Flagstaff  PulKam,  Flagstaff ...._ „. 

93-01-C-OO-YUM.: 

Yuma  MCAS/Yuma  International,  Yuma  

ARKAIMSAS: 

94-01-MX)-FSM.: 

Fort  Smith  Municipal,  Fort  Smith „ 

CALIFORNIA: 

92-01-C-OO-ACV.: 

Areata,  Areata  „ „ „ 

94-02-C-GO-ACV.: 

Areata,  Areata  _ 

94-01-C-^O-BUR.: 

Burtank-Glendale-Pasadena.  Burt)ank  

93-01 -C-OO-CIC.: 

Chico  Municipal,  Chico „.„ 

92-01-G-OO-IYK.: 

Inyokem.  Inyokem 

93-01-C-00-LGB.: 

Long  Beach— Oaugherty  Field,  Long  Beach 

93-01-C-<XWAX.: 

Los  Angeles  International,  Los  Angeles 

94-01-C-00-MOD.: 

Modesto  City-County  Arpt-Hany  Sham,  Modesto 

93-01-C-OO-^WRY.: 

Monterey  Pervnsula,  Monterey  _ 

92-01-C-00-OAK.: 

Metropolitan  Oakland  International,  Oakland  

94-02-C-OO-OAK.: 

Metropolitan  Oakland  Wemational.  Oakland  

93-01-MX)-ONT.: 

Ontario  Intefnatkxial,  Ontario _ 

92-01-C-00-PSP.: 

Palm  Springs  Regional,  Palm  Springs „ 

92-01-C-OO-SMF.: 

Sacranfwnio  Metropolitan,  Sacramento  „ 

92-01-C-OO-SJC.: 

San  Jose  International.  San  Jose „ 

93-02-4J-00-SJC.: 

San  Jose  International,  San  Jose _ 

93-03-C-0O-SJC.: 

San  Jose  International.  San  Jose 

92-01-O-00-SBP.: 
"  San  Luis  Otiispo  County— McChesney  Field,  San  Luis 

Obispo  

92-01-C-OO-STS.: 

Sonoma  County,  Santa  Rosa  .„ „ 

94-02-C-OO-STS.: 

Sonoma  Coutfy,  Santa  Rosa _ 

91-01-I-00-TVL: 

Lake  Tahoe,  Soirth  Lake  Tahoe 

COLORADO: 

92-Ol-C-OO-COS.:" 

Cty  olCdbracto  Springs  Mundpai,  Cokxado  Springs  . 
92-01-C-OC-DVX.: 

Denver  IHawlionrt  (nevi^  Denver 

93-01-C-00-EGE.: 

Eagle  Cowey  Regional.  Eagle „ 


approved 


03/06/1992 
06/03/1993 
06/29/1994 
02/18/1992 
05/17/1994 

09/29/1992 
09/09/1993 

05/18/1994 

11/24/1992 
08/23/1994 
06/17/1994 
09/29/1993 
12/10/1992 
12/30/1993 
03/26/1993 
06/23/1994 
10/08)^1993 
06/26/1992 
02/23/1994 
03ir26/1993 
06/25/1992 
01/26AI993 
06/11/1992 
02/22^993 
06/16/1993 

11/24/1992 
Q2/1S/1993 
07/13/1994 
06/01/1992 

1^22/1962 
04/28/1992 
06/15/1993 


Level  of 
PFC 


S3 
3 
3 
3 
3 

3 
3 


Total  nppcwed 
net  PFC  revenue 


3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

3 
3 
3 
3 

3 
3 
3 


$20,831,051 

0 

0 

100,000 

60,000 

2,463.581 
1.678,064 

4.040.076 

188,500 

369,500 

34,989,000 

137,043 

127.500 

3.533.766 

360.000,000 

300.370 

3.960,855 

12,343.000 

8,999,000 

49,000,000 

81,888,919 

24,045,000 

29.228.826 

0 

16.246,000 

502,437 
110,500 
272.365 
928,747 

5,622,000 

2.330,734.321 

572.609 


Earliest 
charge  effec- 
tive date 


06/01/1992 
09/01/1993 
09A)1/1994 
06/01/1992 
08/01/1994 

12/01/1992 
12rt)1/1993 

08A)1/1994 

02/01/1993 
11/01/1994 
09/01/1994 
01/01/1994 
03/01/1993 
03/01/1994 
07/01/1993 
08/01/1994 
01/01/1994 
09/01/1992 
05A)1/1994 
07/01/1993 
10/01/1992 
04/01/1993 
09/01/1992 
05«)1/1993 
08rt)1/1995 

02/01/1993 
05A)1/1993 
10^)1/1994 
08/01/1992 

03/01/1993 
07/01/1992 
09/01/1993 


Estimated 
charge  expi- 
ration date' 


11/01/2008 
11/01/2008 
11/01/2008 
02/01/1995 
10/01/1996 

01/01/2015 
06'01/2003 

04/01/2007 

OS/01/1994 
11/01/1996 
10/01/2001 
06/01/1997 
09/01/1995 
03A)1/1998 
07/01/1998 
08/01/2001 
06/01/2000 
06/01/1994 
04/01/1995 
07/01/1998 
11/01/2032 
03A)1/1996 
06/01/1995 
06/01/1995 
05/01/1997 

02!D1/1995 
04/01/1995 
07/01/1997 
03/01/1997 

02/01/1996 
01/01/2026 
04/01/1998 
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Federal  Register  /  V( 


Cumulative  List  of 


State,  application  numbgr,  airport,  city 


93-01-C-OO-FNL.: 

Fort  Collins— Loveland,  Fort  Collins  

92-01-C-OO-GJT.: 

Walker  FiekJ,  Grand  Junction  

93-01-C-OO-GUC.: 

Gunnison  County,  Gunnison 

93-01-C-OO-HDN.: 

Yampa  Valley,  Hayden  

93-01 -C-OO-MTJ.: 

Montrose  County,  Montrose 

93-01 -C-OO-PUB.: 

Pueblo  Memorial,  Pueblo 

92-01-C-OO-SBS.: 

Steamboat    Springs/Bob    Adams    Field. 

Springs  

92-01-C-OO-TEX.: 

Telluride  Regiorial,  Telluride 

CONNECTICUT 

93-01 -C-OO-HVN.: 

Tweed-New  Haven,  New  Haven 

93-01-W)0-eDL.: 

Bradley  International,  Windsor  Locks 

94-03-U-OO-BDL: 

Bradley  International,  Windsor  Locks  

FLORIDA: 

93-01-C-OO-DAB.: 

Daytona  Beach  Regional,  Daytona  Beach 
92-01 -C-OO-RSW.: 

Southwest  Florida  International.  Fort  Myers 
93-02-U-OO-RSW.r 

Southwest  Florida  International,  Fori  Myers 
93-01 -CMXKJAX.: 

Jacksonville  International,  Jacksonville  . 
92-01-C-OO-EYW.: 

Key  West  International,  Key  West 

92-01 -C-OO-MTH.: 

Marathon.  Marathon 

94-01-C-OO-MIA.: 

Miami  International.  Miami 

92-01 -C-OO-MCO.: 

Orlando  International,  Orlando 

93-02-C-OO-MCO.: 

Orlando  International,  Orlando 

93-01 -HXVPFN.: 

Panama  City — Bay  County  International, 
92-01 -C-OO-PNS.: 

Pensacola  Regional,  Pensacola 

92-01 -»-00-SRQ.; 

Sarasota-Bradenton  International.  Sarasota 
92-01-K)0-TLH.: 

Tallahassee  Regional,  Tallahassee  . 
93-02-U-OO-TLH.: 

Tallahassee  Regional.  Tallahassee  . 
93-01-C-OO-TPA.: 

Tampa  International.  Tampa  ..* 

93-0.1-C-OO-PBI.: 

Palm  Beach  Intemational,  West  Palm  Beac  i 
GEORGIA: 

93-01 -C-OO-CSG.: 

Columtxjs  Metrpolitan,  Columtxjs  .... 
91-01-C-OO-SAV.: 

Savannah  Intemational,  Savannah 

92-01 -MX>-VLD.: 

Valdostr  Regional,  Valdosta 

IDAHO: 

94-01-C-OO-BOI.: 

Boise  Air  Temiinal— Gowen  FieW,  Boise 
93-01 -C-OO-SUN.: 

Friedman  Menx)rial,  Hailey 

92-01-C-00-IDA.: 

Idaho  Falls  Munk:ipal,  Idaho  Falls  
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PFC  APPLICATIONS  PREVIOUSLY  APPROVED— Continued 


Date 
approved 


Steamboat 


Pi  nama  City 


07/14/1993 
01/15/1993 
08/27/1993 
08/23/1993 
07/29/1993 
08/16/1993 

01/15/1993 
11/23/1992 

09/10/1993 
07/09/1993 
02/22/1994 

04/20/1993 
08/31/1992 
05/10/1993 
01/28/1994 
12/17/1992 
12/17/1992 
08/19/1994 
11/27/1992 
09/24/1993 
12/01/1993 
11/23/1992 
06/29/1992 
11/13/1992 
12/30/1993 
07/15/1993 
01/26/1994 

10/01/1993 
01/23/1992 
12/23/1992 

05/13/1994 
06/29/1993 
10/30/1992 


Level  of 
PFC 


3 
3 
3 
3 
3 
3 

3 
3 

3 
3 
3 

3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
0 
3 
3 

3 
3 
3 

3 
3 

3 


Total  approved 
net  PFC  revenue 


207,857 

1,812,000 

702,133 

532,881 

1,461.745 

.1,200,745 

1,887,337 
200,000 

2,490,450 

12.030,000 

0 

7,967,835 

253,858.512 

0 

12,258,255 

945.937 

153,556 

64.770,000 

167,574,527 

12,957.000 

8.238.499 

4,715,000 

38,715,000 

8,617.154 

0 

87,102,000 

38.801.096 

534,633 

39,501.502 

260,526 

6,857.774 

188,000 

1.500.000 


Earliest 
charge  effec- 
tive date 


10/01/1993 
04/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 

04/01/1993 
03/01/1993 

12/01/1993 
10/01/1993 
05/01/1994 

07/01/1993 
11/01/1992 
11/01/1992 
05/01/1994 
03/01/1993 
03/01/1993 
11/01/1994 
02/01/1993 
12/01/1993 
02/01/1994 
02/01/1993 
09/01/1992 
02/01/1993 
02/01/1993 
10/01/1993 
04/01/1994 

12/01/1993 
07/01/1992 
03/01/1993 

08/01/1994 
09/01/1993 
01/01/1993 


Estimated 
charge  expi- 
ration date* 


06/01/1996 
03/01/1998 
03/01/1998 
04/01/1997 
02/01/2009 
08/01/2010 

04/01/2012 
11/01/1997 

06/01/1999 
09/01/1995 
09/01/1995 

11/01/1999 
06/01/2014 
06/01/2014 
07/01/1997 
12/01/1995 
06/01/1995 
08/01/1996 
02/01/1998 
02/01/1998 
10/01/2007 
04/01/1996 
09/01/2005 
12/01/1998 

09/01/1999 
04/01/1999 

06/01/1995 
03/01/2004 
10/01/1997 

10/01/1998 
09/01/1997 
01/01/1998 


Cumulative  Ust  of  PFC  Appucations  Prevkx/sly  Approved— Contmued 


State,  appicalfon  number,  airport,  city 


94-01-l-OO-LWS.: 

Lewiston-Nez  Perce  County,  Lewiston _ 

94-01-C-OO-PtH.: 

Pocatelto  Regional,  Pocateflo „ 

92-01-C-00-TWF.: 

Twin  Falls— Sun  VaHey  Regional,  Twin  Falls 

ILLINOIS: 

94-01-C-OO-BMI.: 

Bloomington/Normal,  Bloomington/Normal 

93-<M-C-00-MDW.: 

Chnago  Midway,  Chicago  

93-01-C-00-ORD_- 

Chicago  O'Hare  Intemational,  Chicago _ 

94-01-C-OO-UIN.: 

Quincy  Municipal  Baldwin  FiekJ.  Quincy 

SB-Ol-»-00-flFD„ 

Greater  Rockford,  RocWord 

93-02-U-00-nFD_- 

Greater  Rockford,  Rockford  ..„ 

92-01-l-OO-SPf.: 

Capital,  SpringfieW 

93-02-U-00-SPt_- 

Capital,  Springfield  ..._ 

93-03-l-OO-SPI.: 

Capital.  SpringfieW  ..._ 

INDIANA: 

92-01-O-00-^T(VA.: 

Fort  Wayne  International.  Fort  Wayne 

93-01-0-00-IND.: 

Indianapolis  Intemational,  Indianapolis 

94-01-O-Oa-SBNj 

Mfchiana  Regkxial,  South  Bend  . 

IOWA: 

93-01-C-OO-DSM.: 

Des  Moines  Municipal.  Des  Moines „ 

92-01-»-00-OBQ.: 

Dubuque  Regional.  Dubuoue „ 

94-02-C-OG-DBQ.: 

Dubuque  Regional,  Dubuque ,. 

93-01-C-OO-SUX^ 

Sioux  Gateway,  Sioux  City  „ „ 

94-01-C-OO-ALO.: 

Waterloo  Municipal,  Waterloo 

KENTUCKY: 

94-01-C-OO-CVG.: 

Cindnnati/Northem  Kentucky  Interna,  Codington 

93-01-C-OO-LEX.: 

Blue  Grass,  Uexington 

93-01-C-OO-PAH.: 

Barkley  Regional.  Paducah _ 

LOUISIANA: 

92-01-l-OO-BTR.: 

Baton  Rouge  Metropoltan.  Ryan  Field.  Baton  Rouge  .. 
93-02-U-OO-BTR: 

Baton  Rouge  Metropoltan,  Ryan  Field,  Baton  Rouge  .. 
93-01-C-OO-MSY.: 

New  Orieans  Intemational/Moisant  Field.  New  Orieans 
93-02-U-00-«^Y.: 

New  Orieans  Intematkinal/Moisartt  FieW,  New  Orieans 
93-Ot-l-OO-SHV.: 

Shreveport  Regk)nal,  Shreveport _ 

MAINE: 

93-01-C-OO-PWM.: 

Portland  Intemational  Jetport.  Portland _ 

MARYLAND: 

92-01-l-OO-BWI.: 

Daltimore-Wastiingtun  Intemational,  Baltimore 

94-02-C-OO-BWI.: 

BaHimore^W&sNngton  International,  Baltinxxe 

94-01-l-OO-CBE.: 

Greater  Cumberiand  Regional,  Cumbertand 


Date 

approved 


02/03/1994 
06/30/1994 
08/12/1992 

08/30/1994 
06/28/1993 
06/28/1993 
07/08/1994 
07/24/1992 
09/02/1993 
03/27/1995 
04,28/1993 
11/24/1993 

04/05/19S3 
06,'28/1993 
08/26/1994 

11/29/1993 
10^6/1992 

02/09/1994 
03/12/1993 
03/29/1994 

03/30/1994 
08^1/1993 
12/02/1993 

09/28AI992 
04/23/1993 
03/19/1993 
11/16/1993 
11/19/1993 

10/29/1993 

07/27/1992 
08/09/1994 
03/30/1994 


Level  of 
PFC 


3 
3 

3 

3 
3 
3 
3 
3 
0 
3 
3 
3 

3 
3 
3 

3 
3 

3 
3 
3 

3 
3 
3 

3 
3 
3 
3 
3 


Total  approved 
net  PFC  revenue 


229,610 
400.000 
270,000 

3.855,012 

79,920,958 

500,418,285 

115,517 

1.177.348 

0 

562,104 

0 

4,585,443 

26,563,457 

117.344.750 

9.185.403 

6.446.507 
148.500 
203.420 
204.465 
637.000 

20.737.000 

12,378.791 

386,550 

9,823,159 

0 

77,800.372 

0 

33,050.278 

12.233,751 

141,866,000 

144.727,094 

150,000 


Eariiest 
charge  effec- 
tive date 


05^)1/1994 
10/01/1994 
11/01/1992 

11/01/1994 
09/01/1993 
09/01/1993 
10/01/1994 
10/01/1992 
12/01/1993 
06/01/1992 
06/01/1992 
06/01/1992 

07/01/1993 
09/01/1993 
11/01/1994 

03/01/1994 
01/01/1993 
05A)1/1994 
06/01/1993 
06A)1/1994 

06/01/1994 
11/01/1993 
03/01/1994 

12/01/1992 
12/01/1992 
06/01/1993 
06/01/1993 
02,'01/1994 

02/01/1994 

10/01/1992 
11/01/1994 
07/01/1994 


Estimated 
charge  expi- 
ratkm  date* 


03/01/1997 
03iO1/2002 
05m/1998 

05^1/2010 
09«1/1993 
10^)1/1999 
07/01/1997 
lttOI/1996 

02^1/1994 
02«)1,1994 
02/01/2006 

03/01/2015 
07/01/2005 
12/31/2003 

04/01/1997 
05/01/1994 
02/01/1996 
06A)1/1994 
06^1/1998 

08K)1/1995 
05rt)1/2003 
12/01/1998 

12/01/1998 
12/01/1998 
04.-01,2000 
04/01/2000 
02/01/2019 

05/01/2001 

09/01/2002 
04/01/2009 
07.'D-:/1999 


Cumulative  List  of 


State,  application  number,  airport,  oH^ 
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PFC  Applications  Previously  Approveo— Continued 


MASSACHUSETTS: 
93-01 -C-00-BOS.r 

General  E(^ard  L  Logan  International,  Bdston 
92-01 -C-OO-ORH.: 

Worcester  Municipal,  Worcester 

MICHIGAN: 

92-01-C-OO-OTW.: 

Detroit  Metropolitan-Wayne  County,  Detro  I 
92-01-M)0-ESC.:  ' 

Delta  County,  Escanaba 

93-01 -C-OO-FNT.: 

Bistiop  International,  Flint  

92-O1-K)0-GRR.: 

Kerrt  County  International,  Grand  Rapids 
92-01 -C-OO-CMX.: 

Houghton  County  Memorial,  Hancock 

93-01 -C-OO-I  WD.: 

Gogebic  County,  Ironwood 

93-01 -C-OO-LAN.: 

Capital  City,  Lansing 

92-01 -W)0-MQT.: 

Marquette  County,  Marquette 

94-02-U-OO-MQT.: 

Marquette  County,  Marquette 

94-01 -C-OO-MKG.: 

Muskegon  County,  Muskegon  

92-01 -C-OO-PLN.:     . 

Pellston  Regional— Emmet  County.  Pellstdn 
MINNESOTA: 

94-01-C-OO-BRD.: 

Brainerd-Crow  Wing  County  Regional,  Bralnerd 
94-01 -C-OO-OLH.: 

Duluth  International,  Dulutti  

92-01-C-OO-MSP.: 

Minneapolis-St  Paul  International,  Minneaiolis 
94-02-C-OO-MSP.: 

Minneapolis-St  Paul  International,  Minneaiolis  „., 
MISSISSIPPI:  ^ 

91-01 -C-OO-GTR.: 

GokJen  Triangle  Regional,  Columbus 

92-01 -C-OO-GPT.: 

Gulfport— Biloxi  Regional,  Gulfport-Biloxi 
93-02-c-OO-GPT.: 

Gulfport-Biloxi  Regional,  Gulfport-Biloxi 

92-01 -C-0(WIB.: 

Hattiesburg-Liiurel  Regional,  Hattiest)urg-Lkurel 
93-01-C-OO-OAN.: 

Jackson  International,  Jackson 

92-01-C-OO-MEI.: 

Key  FieW,  Meridian  

93-02-C-OO-MEI.: 

Key  FieW,  Meridian 

94-01-C-OO-TUP.: 

Tupelo  Municipal— C  D  Lemons  Field,  Tuifek) 
MISSOURI: 

93-01 -C-OO-SGF.: 

Springfield  Regional.  Springfield 

92-01 -C-OO-STL: 

Lambert-St  Louis  International,  St  Louis 
MONTANA: 

93-01 -C-OO-BIL: 

Billings-Logan  International,  Billings 

93-01 -C-OO-BZN.: 

Gallatin  Field,  Bozeman  „ „ 

94-01 -C-OO-BTM.: 

Bert  Mooney,  Butte 

92-01-C-OO-GTF.: 

Great  Falls  International,  Great  Falls 

93-02-U-OO-GTF.: 

Great  Falls  International.  Great  Falls 


Date 
approved 


08/24/1993 
07/28/1992 

09/21/1992 
11/17/1992 
06/11/1993 
09/09/1992 
04/29/1993 
05/11/1993 
07/23/1993 
10/01/1992 
04/06/1994 
02/24/1994 
12/22/1992 

05/25/1993 
07/01/1994 
03/31/1992 
05/13/1994 

05/08/1992 
04/03/1992 
11/02/1993 
04/15/1992 
02/t0/1993 
08/21/1992 
10/19/1993 
08/03/1994 

08/30/1993 
09/30/1992 

01/26/1994 
05/17/1993 
04/17/1994 
08/28/1992 
05/25/1993 


Level  of 
PFC 


3 
3 

3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

3 
3 
3 
3 

3 

3 
3 
3 
3 
3 
3 
3 

3 
3 

3 
3 
3 
3 
3 


Total  approved 
net  PFC  revenue 


604.794,000 
2,301,382 

640,707,0(J0 

158,325 

32,296.450 

12,450,000 

162,986 

74.690 

.7,355.483 

459.700 

0 

5,013.088 

440,875 

43.000 

562,248 

66,355,682 

113,064.000 

1.693.211 
390,595 
607,817 
119,153 

1.918,855 
122.500 
155,223 
461,000 

1,937,090 
84,607.850 

5,672.136 

4,198,000 

410.202 

3.010,900 

0 


Earliest 
charge  effec- 
tive date 


11/01/1993 
10/01/1992 

12/01/1992 
02/01/1993 
09/01/1993 
12/01/1992 
07/01/1993 
08/01/1993 
10/01/1993 
12/01/1992 
07/01/1994 
05/01/1994 
03/01/1993 

08/01/1993 
10/01/1994 
06/01/1992 
08/01/1994 

08/01/1992 
07/01/1992 
07/01/1992 
07/01/1992 
05/01/1993 
11/01/1992 
11/01/1992 
11/01/1994 

11/01/1993 
12/01/1992 

04/01/1994 
08/01/1993 
07/01/1994 
11/01/1992 
11/01/1992 


Estimated 
charge  expi- 
ration date* 


10/01/2011 
10/01/1997 

06/01/2009 
08/01/1996 
09/01/2030 
05/01/1998 
01/01/1996 
10/01/1998 
03/01/2002 
04/01/1996 
04/01/1996 
05/01/2019 
06/01/1998 

12/31/1995 
04/01/1996 
08/01/1994 
06/01/1998 

09/01/2006 
12/01/1993 
12/01/1995 
01/01/1998 
04/01/1995 
06/01/1994 
08/01/1996 
10/01/1999 

10/01/1996 
03/01/1996 

05/31/2002 
06/01/2005 
05/01/2000 
07/01/2002 
07/01/2002 
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State,  application  number,  airport,  city 


92-01-C-OO-HLN.: 

Helena  Regional,  Helena 

93-01-C-OO-FCA.: 

Glacier  Park  International,  Kalispell 

92-01 -C-OO-MSO.: 

Missoula  Intemational,  Missoula 

NEVADA: 

91-01-C-00-LAS.: 

McCarran  International,  Las  Vegas 

93-02-C-OO-LAS.: 

McCarran  International,  Las  Vegas 

94-03-U-OO-LAS.: 

McCarran  International,  Las  Vegas  „ 

93-01-C-OO-RNO.: 

Reno  Cannon  Intemational,  Reno 

NEW  HAMPSHIRE: 
92-01-C-Oa-MHT.: 

Manchester,  Manchester 

NEW  JERSEY: 

92-01-C-OO-EWR.: 

Newark  Intemational,  Newark 

NEW  YORK: 

93-01 -l-OO-ABL: 

Alt>any  County,  Albany 

93-01-C-OO-BGM.: 

Binghamton  Regional/Edwin  A  Link  Fie,  Binghamton  .. 
92-01 -M)0-BUF.: 

Greater  Buffalo  International,  Buffato  

92-01-l-OO-ITH.: 

Tompkins  County,  Ithaca 

92-01-C-OO-JHW.: 

Chautauqua  County/Jamestown,  Jamestown 

92-01-C-OO-JFK.: 

John  F  Kennedy  Intemational,  New  York 

92-01-C-Oa-LGA.: 

Laguardia,  New  York  

93-01 -C-OO-PLB.: 

Clinton  County,  Plattsburgh  

94-01 -C-OO-SLK.: 

Adirondack,  Baranac  Lake 

92-01-C-OO-HPN.: 

Westchester  County,  White  Plains  .„ , 

NORTH  CAROLINA: 
93-01-C-OO-ILM.: 

New  Hanover  International,  Wilmington  

NORTH  DAKOTA: 

92-01-C-OO-GFK.: 

Grand  Forks  Intemational.  Grand  Forks 

93-01-C-OO-MOT.: 

Minot  Intemational  Minot 

OHIO: 

92-01-C-OO-CAK.: 

AkrorvCanton  Regional,  Akron 

92-01-C-OO-CLE.: 

Cleveland-Hopkins  Intemational,  Cleveland 

94-02-U-OO-CLE.: 

Cleveland-Hopkins  International,  Cleveland 

92-01-l-OG-CMH.: 

Port  Columbus  Intemational,  Columbus 

93-02-l-OO-CMH.: 

Port  Columbus  Intemational,  Columtjus 

93-03-U-OO-CMH.: 

Port  Columbus  International.  Columbus 

94-02-C-OO-OAY.: 

James  M  Cox  Dayton  international,  Dayton 

93-01-C-OO-TOL: 

Toledo  Express,  Toledo 

94-01-O-OO-YNG.: 

Youngstowrv— Warren  Regional,  Youngstown 


Date 
approved 


01/15/1993 
09/29/1993 
06/12/1992 

02/24/1992 
06/07/1993 
04/20/1994 
10/29/1993 

10/13/1992 

07/23/1992 

12/03/1993 
08/18/1993 
05/29/1992 
09/28/1992 
03/19/1993 
07/23/1992 
07/23/1992 
04/30/1993 
05/18/1994 
11/09/1992 

11/02/1993 

11/16/1992 
12/15/1993 

06/30/1992 
09/01/1992 
02/02/1994 
07/14/1992 
07/19/1993 
10/27/1993 
07/25/1994 
06/29/1993 
02/22/1994 


Level  of 
PFC 


Total  approved 
net  PFC  revenue 


1,056,190 
1,211,000 
1,900,000 

944,028,500 

36.500,000 

0 

34,263.607 

5.461,000" 

84,600.000 

40,726,364 

1,872.264 

189,873,000 

1,900,000 

434,822 

109.980,000 

87,420,000 

227,830 

121.952 

27,883.000 

1.505,000 

1,016,509 
1,569,483 

3,594,000 

34.000,000 

0 

7.341,707 

16.270.256 

0 

23.467,251 

2,750,896 

351,180 


Earliest 
charge  effec- 
tive dale 


04/01/1993 
12A)1/1993 
09/01/1992 

06/01/1992 
06/01/1992 
07/01/1994 
01/01/1994 

01/01/1993 

10/01/1992 

03/01/1994 
11/01/1993 
08A)1/1992 
01/01/1993 
06/01/1993 
10/01/1992 
10/01/1992 
07/01/1993 
08«)1/1994 
02/01/1993 

02/01/1994 

02,'01/1993 
03/01/1994 

09/01/1992 
11/01/1992 
05/01/1994 
■  10/1/1992 
02/01/1994 
10/01/1992 
10/01/1994 
09/01/1993 
05/01/1994 


Estimated 
charge  expi- 
ration date' 


12/01/1999 
11/01/1999 
08/01/1997 

02/01/2014 
09/01/2014 

05/01/1999 

03/01/1997 

08/01/1995 

04/01/2005 
11/01/1997 
03/01/2026 
01/01/1999 
06/01/1996 
08/01/1995 
08/01/1995 
01/01/1998 
01/01/2003 
06/01. -2022 

08/01/1997 

02/01/1997 
03/01/1999 

08/01/1996 
11/01/1995 
11/01/1995 
03/01/1994 
09/01/1996 
09/01/1996 
10/01/2001 
09/01/1996 
07/01/1935 
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OKLAHOMA: 

92-01-C-<X)-LAW.: 

Lawton  MunicipaL  Lawton „....; ., 

92-01-K)0-TUL.: 

Tutsa  International.  Tulsa 

93-02-U-OO-TUL.: 

Tulsa  International.  Tufe^ 

OREGON: 

93-01 -C-OO-EUG.r 

Mahlon  Sweet  Field.  Eugene 

93-01-C-aO-MFR.: 

Medfond-Jackson  County.  Medford 

93-01-C-OO-OTH.: 

North  Bend  Municipal,  Nortti  Berxl 

92-01-C-OO-POX.: 

Portland  International,  Portland  

94-02-C-OO-PDX.: 

Portland  Jntemalional.  Portland  

93-01 -C-OO-RDM.: 

Roberts  Field.  Redmond 

PENNSYLVANIA: 
92-01-l-OO-ABE.: 

AllentowrvBethleherrvEaston.  Allentown  . 
92-01-C-OO-AOO.: 

Aitoona-Blair  County.  Altoona 

92-01 -C-OO-ERI.: 

Erie  International,  Erie 

93-01-C-OO-JST.: 

Johnstown-Canntxia  County.  Johnstown  . 
92-01-4-00-PHL.: 

Philadelphia  International.  Philadelphia  ... 
93-OB-U-OO-PHL: 

Philadelphia  International,  Philadelphia  ... 
92-01 -C-OO-UNV.; 

University  Park,  State  College 

9^-01 -C-OO-AVP.: 

Witkes-Barre/Scranton     International.     W|kes-Barre/ 

Scranton  _„^ 

RHODE  ISLAND: 

93-01 -C-OO-PVD.: 

Theodore  F.  Green  State,  Providence 

SOUTH  CAROLINA: 
93-01-C-OO-CAE.: 

Columbia  Metropolitan,  Columbia 

93-01-C-00-49J.: 

Hilton  Head,  Hilton  Head  island  

TENNESSEE: 

93-01 -C-OO-CHA.: 

Lovell  FieW,  Chattanooga  

93-01-C-OO-TYS: 

McGhee  Tyson.  Knoxville  ;..,..;... ... 

92-01 -l-OO-MEM.:  ' 

Memphis  Irrtemabonal.  Memphis 

93-02-C-Oa-MEM.: 

Memphis  Irrternational.  Memphis 

92-01-C-OO-BNA.: 

Nashville  International.  I>teshvilte 

TEXAS: 

93-02-C-OO-AUS.: 

Robert  Mueller  Municipal.  Austin ...:.... 

94-Ol-C-OO-ePT.: 

Jefferson  County.  Beaumont'Port  Arthur  .... 
93-01 -C-OO-CRP.: 

Corpus  Christi  International.  Corpus  Christi 
94-01-C-OO-OFW.: 

Dallas/Fort  Worth  international.  Dallas'Fort  tVonn 
92-01-C-00-ILE.: 

Killeen  Municipal,  Killeen ,.... 

93-Ot-l-OO-LRO.: 

Laredo  International.  Laredo 
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Date 
approved 


05;0&'1992 
05/11/1992 
10/18/'1993 

08/31/1993 
04/21/1993 
1  J/24/1 993 
04/08/1992 
07/12/1994 
07/02/1993 

08.'2R'1992 
02/03/1993 
07/21/1992 
08/31/1993 
06'29/1992 
05/14/1993 
08/28/1992 

09«4/1993 

11/30/1993 

08  23/1993 
11/19/1993 

04/26/1994 
10'06/1993 
05,-28/1992 
01/14/1994 
10/09/1992 

06/04/1993 
06/03/1994 
1229/1993 
02/17/1994 
10/20/1992 
07/23/1993 


Level  of 
PFC 


3 
3 
^ 

3 
3 
3 
3 
3 
3 

3 
3 
3, 

3 
3 
3 
3 


Total  approved 
net  PFC  revenue 


482.135 

9.717.000 

0 

3.729.699 

1.066.142 

182,044 

17,961.850 

53,653,440 

1.191.552 

3,778.111 

193,000 

1,997.885 

307.500 

76.169,000 

0 

1.495,974 

2.369,566 

103,885.286 

32.969.942 
1.542.300 

7.177.253 

5.681.615 

26.000,000 

24.026.000 

143.358.000 

6.181.800 

563.126 

5,540.745 

115,000.000 

243.339 

11.983.000 


Earliest 
charge  effec- 
tive date 


Oa'01/1992 
08/01/1992 
02/01/1994 

11/01/1993 
07.'01/1993 
02/01/1994 
07/01/1992 
11/01/1994 
tO/01/1993 

11/01/1993 
05/01/1993 
10/01/1992 
11/01/1993 
09'01/1992 
08'01/1993 
11/01/1992 

12/01/1993 

02/01/1994 

1 1/01/1993 
02/01/1994 

07/01/1994 
01/01/1994 
08/01/1992 
04/01/1994 
01/01/1993 

11.01/1993 
09/01/1994 
03/01/1994 
07/01/1994 
01/01/1993 
10'01/1993 


Estimated 
charge  expi- 
ration date* 


04/01/1995 
08/01/1995 
08/01/1995 

11/01/1998 
11/01/1995 
01/01/1998 
07/01/1994 
09/01/1999 
03/01/2000 

04/01/1995 
02/01/1996 
06«)1/1997 
02/01/1998 
07/01/1995 
07/01/1995 
07/01/1997 

06/01/1997 

08/01/2013 

09/01/2008 
03/01/1999 

10/01/2002 
01/01/1997 
12/01/1994 
10/01/1999 
02/01/2004 

01/01/1995 
11/01/1996 
01/01/1998 
02/01/1996 
11/01/1994 
09/01/2013 
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State,  applicatk)n  number,  airport,  city 


93-01-C-OO-LBB.: 

Lubbock  International,  Lubbock 

94-02-U-OO-LBB.: 

Lubbock  Intematronal.  Lubbock 

92-01-W)a-MAF.: 

MkJIand  Intematkxial,  Midland 

94-02-U-OO-MAF.: 

Midland  International.  Midland 

93-01 -C-OO-SJT.: 

Mathis  Fiekl,  San  Angelo 

93-01 -C-OO-TYR.: 

Tyler  Pounds  FieW.  Tyler 

94-01-C-OO-VCT.: 

Victoria  Regional,  Victoria 

VIRGINIA: 

92-01-l-OO-CHO.: 

Chartottesville-Albemarle.  Charlottesville 

92-02-U-OOhCHO.: 

Chartottesville-Albemarle,  Charlottesville 

93-03-U-OO-CHO.: 

Charlottesville-Albemarle,  Chariottesville 

94-01-C-OO-RIC.: 

Rfchnwnd  International  (Byrd  Field),  Richmond 

93-01 -C-<XHAD.: 

Washington  Dulles  International,  Washington,  DC  . 
93-01-O-OO-DCA.: 

Washington  National,  Washignton,  DC  

94-02-U-OO-DCA.: 

Washington  National.  Washington,  DC  

WASHINGTON: 

93-01-C-OO-BLI.: 

Bellingham  International,  Bellingham 

93-01-C-OO-PSC.: 

TrI-Cities,  Pasco 

93-01-C-OO-CLM.: 

William  R.  Feiirchild  International,  Port  Angeles 

94-01-C-OO-PUW.: 

Pullman-Moscow  Regional;  Pullman  

92-01-C-00-SEA.: 

Seattle-Tacoma  International,  Seattle 

93-02-C-OO-SEA.: 

Seattte-Tacoma  International,  Seattle 

93-01-C-OO-GEG.: 

Spokane  Intemattonal,  Spokane 

93-01-l-OO-ALW.: 

Walla  Walla  Regkxial,  Walla  Walla  :„ 

93-01-C-OO-EAT.: 

Pangborn  FiekJ,  Wenatchee 

92-01-C-OO-YKM.: 

Yakima  Air  Terminal,  Yakima 

WEST  VIRGINIA: 

93-01-C-OO-CRW.: 

Yeager,  Charleston  

93-01-C-OO-CKB.: 

Benedum,  Clarksburg 

92-01-C-OO-MGW.: 

Morganton  Muni— Walter  L.  Bill  Hart.  Morgantown 
WISCONSIN: 

94-01-C-OO-ATW.: 

Outagamie  County,  Appleton 

92-01-C-OO-GRB.: 

Austin  Straubel  Intemattonal,  Green  Bay 

94-01-C-OO-LSE.: 

La  Crosse  Municipal,  La  Crosse 

93-01-C-OO-MSN.: 

Dane  County  Regtonal— Truax  Field,  Madison 

■  93-01-l-OO-CWA.: 

Central  Wisconsin,  Mosinee  

93-01-C-OO-RHI.: 

Rhinelander-Oneida  County,  Rhinelander 


Date 
approved 


07/09/1993 
02/15/1994 
10/16/1992 
04/14/1994 
02/24/1993 
12/20/1993 
08/25/1994 

06/11/1992 
12/21/1992 
10/20/1993 
02/04/1994 
10/18/1993 
08/16/1993 
04/06/1994 

04/29/1993 
08/03/1993 
05/24/1993 
03/22/1994 
08/13/1992 
10/25/1993 
03/23/1993 
08/03/1993 
05/26/1993 
ii/io7r 


/io7T998 


05/28/1993 
12/29/1993 
09/03/1992 

04/25/1994 
12/28/1992 
04A)6/1994 
06/22/1993 
08/10/1993 
08/04/1993 


Level  of 
PFC 


Total  approved 
net  PFC  revenue 


10.699,749 

0 

35,529,521 

0 

873,715 

819,733 

195,960 

255,559 

0 

0 

30,976,072 

199,752,390 

166.739,071 

0 

366.000 

1,230,731 

52.000 

169.288 

28.847.488 

47,500,500 

15272,000 

1.187,280 

280,500 

416,256 

3.254,126 

105.256 

55.500 

3,233,645 
8,140,000 

795,299 
6.746,000 
7,725,600 

167,201 


Eailtest 

charge  effec- 
tive date 


10/01/1993 
05/01/1994 
01/01/1993 
07/01/1994 
05,'01/1993 
03/01/1994 
12/01/1994 

09/01/1992 
09/01/1992 
01/01/1994 
05/01/1994 
01/01/1994 
11/01/1993 
07/01/1994 

07/01/1993 
11/01/1993 
08/01/1993 
06/01/1994 
11/01/1992 
01/01/1994 
06/01/1993 
11/01/1993 
08/01/1993 
02/01/1993 

08A)1/1993 
04/01/1994 
12/01/1992 

07/01/1994 
03/01/1993 
08A)1/1994 
09/01/1993 
11/01/1993 
11/01/1993 


Estimated 
charge  expt- 
rationdate' 


02/01/2000 
02/01/2000 
01/01/2013 
01/01/2013 
11/01/1998 
07/01/1998 
10/01/1997 

11/01/1993 
n/01/1993 
11/01/1993 
08/01/2005 
11/01/2003 
11/01/2000 
11/01/2000 

01/01/1995 
11/01/1996 
08/01/1994 
01/01/1990 
01/01/1994 
01/01/1996 
12/01/1999 
11/01/2014 
10^)1/1995 
04/01/1995 

04/01/1998 
04/01/1996 
01/01/1994 

09/01/2000 
03/01/2003 
08/01/1997 
03/01/1998 
11/01/2012 
04/01/1996 


52360 


Federal  Register  /  Vot.  59.  No.  199  /  Monday,  October  17,  1994  /  Notices 


Cumulative  List  of  P  =C  Applications  Previously  Approved— Continued 


State,  application  number,  airport  city 


WYOMING: 

93-01-C-OO-CPR.: 

Natrona  County  International,  Casper 

93-01-C-<XM:YS.: 

Cheyenne,  Cheyenne  

93_0i-M)(W3CC.: 

Gillette-Campbell  County.  Gillette 

93-01-C-OO-JAC.: 

Jackson  Hole,  Jackson 

GUAM: 

92-01 -C-OO-NGM.: 

Agana  NAS,  Agarra 

93-02-C-OO-NGM.: 

Agana  Nas,  Agana 

PUERTO  RICO: 

92-01 -C-OO-BQN.: 

Ralael  Hernandez,  Aguadilla 

92-01-C-OO-PSE.: 

Mercedita,  Ponce  

92-01 -C-OO-SJU.: 

Luis  Munoz  Marin  International.  San  Juan  . 
93-02-U-OO-SJU.: 

Lois  Munoz  Marin  International.  San  Juan  . 
VIRGIN  ISUNDS: 
92-01 -W)0-STT.: 

Cyril  E  King.  Charlotte  Arnalie 

92-01-W)0-STX.: 

Alexander  Hamilton.  Christiansted  St  Croix  . 


"The  estimated  charge  expiration  date  is  subject  to 


|FR  Doc.  94-25566  Filed  10-14-94;  8:45  ami 
BILUMG  CODE  4910-13-M 

Federal  Highway  Administration 

Environmental  impact  Statement 
Douglas  County,  KS 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubhc  that  a 
supplement  to  a  Final  Environmental 
Impact  Statement  will  be  prepared  for  a 
s«  foment  of  the  South  Lawrence 
Trafficway  project  in  Douglas  County. 
Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Johnny  R.  Dahl.  P.E.,  Operations 
Engineer.  FHWA,  3300  South  Topeka 
Boulevard,  Suite  1.  Topeka.  Kansas 
66611-2237.  Telephone:  (913)267-7284. 
Larry  W.  Eraig,  Chief  of  Bureau  of  Local 
Projects.  Kansas  Department  of 
Transportation.  Docking  State  Office 
Building.  7th  Floor.  Topeka,  Kansas 
66612-1568.  Telephone:  (913)296-3861. 
Frank  B.  Hempen,  Jr.,  P.E.,  Director  of 
I*ublic  Works/County  Engineer,  Douglas 
County,  Department  of  Public  Works, 
'  242  Massachusetts  Street.  Lawrence. 


Date 
approved 


06/14/1993 
07/30/1993 
06/28/1993 
05/25/1993 

11/10/1992 
02/25/1994 

12/29/1992 
12/29/1992 
12/29/1992 
12/14/1993 

12/08/1992 
12/08/1992 


Level  of 
PFC 


Total  approved 

net  PFC  revenue 


506.144 

742261 

331.540 

1.081,183 

5.632.000 
258.408.107 

1,053.000 

866,000 

49.768.000 

0 

3.871.005 
2.280.465 


Earliest 
charge  effec- 
tive date 


09/01/1993 
11/01/1993 
09^31/1993 
08/01/1993 

02/01/1993 
05/01/1994 

03/01/1993 
03/01/1993 
03/01/1993 
03/01/1994 

03/01/1993 
03/01/1993 


Estimated 
charge  expi- 
ration date* 


10/01/1996 
08/01/2000 
09/01/1999 
02/01/1996 

06/01/1994 
06/01/2021 

01/01/1999 
01/01/1999 
02/01/1997 
02/01/1997 

03/01/1993 
05/01/1995 


:hange  due  to  the  rate  of  collection  and  actual  altowaWe  projects  costs. 


Kan  ias  66044.  Telephone:  (913)841- 
7701 L 

SUPI  tEMENTARY  INFORMATION:  The 
FH\  r'A.  in  cooperation  with  the  Kansas 
Dep  irtment  of  Transportation  and 
Dou  ;las  County  will  prepare  a 
sup  dement  to  the  Final  Environmental 
Imp  ict  Statement  (FEIS)^for  a  segment 
of  tt  e  highway  project  known  as  the 
Sou  h  Lawrence  Trafficway  (SLT).  The 
orig  nal  FEIS  for  the  improvements 
(FH  VA-KS-EIS-87-Ol-F)  was 
app  oved  on  January  4. 1990.  If  this 
segr  ent  is  constructed,  the  project 
wou  d  be  primarily  on  new  location, 
and  developed  initially  as  a  two-lane 
roat  (ultimately  as  a  four-lane  roadway). 
The  SLT  Supplemental  Environmental 
Imp  ict  Statement  (SETS)  corridor  runs 
fron  U.S.  59  east  to  K-10  near  31st 
Stre  !t  in  south  Lawrence.  The 
rem  lining  section  of  the  SLT  is  fit)m  I- 
70/1  ansas  Turnpike  Authority  (KTA) 
sout  1  and  east  to  U.S.  59. 

Tl  le  SLT  is  intended  to  provide  for 
pro)  jcted  traffic  demands  and  to 
allei  late  traffic  congestion  on  the  two 
prin  ary  arterial  streets  in  the  south  and 
wes  sections  in  the  City  of  Lawrence 
and  improve  access  to  the  University  of 
Kan  as  and  Clinton  Lake. 

Tl  le  location  (preferred  alternative)  of 
the  1  vestem  portion  of  the  South 
Law  tince  Trafficway.  from  1-70/KTA 


then  south  and  east  to  U.S.  59.  has  been 
approved  and  construction  is  underway. 
However,  new  information  regarding  the 
effects  of  the  SLT  on  the  cultural  issues. 
spiritual  sites,  academic  programs,  and 
future  development  at  Haskell  Indian 
Nations  University  (HINU)  which  were 
not  evaluated  in  the  SLT  FEIS  have  been 
raised.  This  segment  of  the  proposed 
SLT  facility,  fi-om  U.S.  59  east  to  K-10, 
is  now  to  be  restudied  to  address 
concerns  raised  by  HINU. 

Alternatives  under  consideration 
include  (1)  constructing  a  two-lane 
(ultimately  a  four-lane)  limited  access 
highway  on  the  current  preferred 
alternative;  and  (2)  constructing  a  two- 
lane  ((ultimately  a  four-lane)  limited 
access  highway  on  an  alternate 
alignment.  Design  variations  of  grade 
and  alignment  will  be  incorporated  into 
and  studied  with  the  various  build 
alternatives.       ' 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies.  Letters  will  also  be  sent  to  the 
private  organizations  and  citizens  who 
have  previously  expressed  or  are  known 
•  to  have  interest  in  this  proposal. 

A  public  hearing  will  be  held  in 
Lawrence.  Kansas,  to  provide 
opportunity  for  input  into  the  SLT  SEIS. 
Public  notice  will  be  given  for  the  time 
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and  place  of  the  public  hearing.  The 
Draft  SEIS  will  be  available  for  public 

and  governmental  agency  review  and 
comment  prior  to  the  public  hearing.  No 
formal  scoping  meeting  will  be  held. 

To  ensure  that  the  full  range  (rf  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
CcMnments  and  questions  concerning 
this  proposed  action  and  the  SLT  SEIS 
should  be  directed  to  the  FHWA. 
Douglas  County,  or  the  Kansas 
Department  of  Transportatitui  at  the 
addresses  provided  ^>ove. 

Issued  on:  October  6, 1994. 
lohnny  R.  Dahl, 

Operations  Engineer,  Kansas  Division. 
Federal  High  way  Administration.  Topeka. 
Kansas. 

IFROoc.  94-25572  Filed  10-14-94:  8:45  am] 
eO-UNQ  CODE  491»-a-M 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  tor 
Review 

October  6. 1994. 

T^e  Department  of  Treasury  has 
siAmitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  fisted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  Yorli 
Avenue.  NW..  Washington.  DC  20220. 

Bureau  of  Akohol,  T^acco  and 
Firearms  (BATFi 

OMB  Number:  1512-0508 

Form  Number:  ATF  F  5300.28  and  ATF 
REC  5300/28 

r>73e  of  Review:  Revision 

Tide:  Application  for  Registration  for 
Tax-Free  Transactions  Und^  26 
U.SC  4221 

Description:  Businesses.  State  and  local 
governments,  and  small  busine4aes 
apply  for  registration  to  sell  or 
purchase  fireaixns  or  ammunition  Tax 
free  on  this  form.  ATF  uses  the  form 
to  deteimine  an  applicant's 
qtialificBtioiu. 

Respondeats:  State  or  local 
Sovenunants,  businesses  or  other  for- 
profit  small  businesses  or 
ofgaaizattitais 

Estimatgd  Nmtnbmr  of  Hespoadeats:  1 25 


Estimated  Burden  Hours  Per 

Respondent:  3  hours 
Frequency  of  Response:  Other  (One- 

Time) 
Estimated  Total  Reporting  Burden:  375 

hours 
Clearance  Officer:  Robert  N.  Hogarth, 

(202)  927-8930,  Bureau  of  Alcohol. 

Tobacco  and  Firearms,  Room  3200. 

650  Massachusetts  Avenue  NW.. 

Washington,  IX:  20226 
OMB  Reviewer:  Milo  Sunderhauf.  (202) 

395-7340.  Office  of  Management  and 

Budget,  Room  10226,  New  Executive 

Office  Building,  Washington.  DC 

20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  94-25618  Filed  10-14-94;  8:45  am) 

BILUNG  CODE  4S10-S1-4) 


Public  Information  Collection 
Requirements  Sutimitted  to  OMS  for 
Review 

October  11. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission  (s)  may  be  obtained  by 
calling  tiie  Treasury  Biu^au  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  CMkffl  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasur>'.  Room  2110, 1425  New  Yori 
Avenue.  NW..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OA4B  Nurnhf^  1545-0794 

Regulation  ID  Number  LR-3U-61  Final 
(T.D.  7925) 

Type  of  Review,':  Extension 

Title:  Peiialties  for  Underpa>-ment  of 
Deposits  ai>d  Overstated  Deposit 
Claims,  emd  Time  of  Filing  Penalties 
Returns  of  Owners,  Officers  and 
Directors  of  Foreign  Corporations 

Description:  Section  6046  requires 
infrnmation  returns  with  respect  to 
certain  foreign  corporations  and  the 
regulations  provide  the  date  by  which 
these  returns  must  be  filed.  Section 
6656  provides  penalties  with  respect 
to  failure  to  properiy  satisfy  tax 
deposit  obligations  and  the 
regulations  provide  the  method  for 
applying  for  relief  from  these 
penalties. 

Respondents:  Individuals  or 
bousetuMs,  Bimnesses  or  other  for- 
{M-ofit.  Small  businesses  or 
oi;{(anixatians 


Estimated  Number  of  Respondents: 
60,000 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequency  ofResptmse:  On  occasion 

Estimated  Total  Reporting  Burden: 
30.000  hours 

OMB  Number;  1545-1100 

Regulation  ID  Number:  EE-84-69 

Type  of  Rexiew:  Extension 

Title:  Changes  with  Respect  to  Prizes 
and  Awards  and  Employee 
Achievement  Awards 

Dpscripbon;  This  regulation  requires 
recipients  of  prizes  and  awards  to 
maintain  records  to  determine 
whether  a  qualifying  designation  has 
been  made.  The  affected  public  are 
prize  and  award  recipients  who  seek 
to  exclude  the  cost  of  a  qualifying 
prize  or  award. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents:  1 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  1 
hour 

Clearance  Officer  Gsrdck  Shear.  (202) 
622-3869,  Intfema!  Rewnue  Service. 
Room  5571. 1111  Constitution 
Avenue.  NW..  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340.  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Hollaad, 

Departmental  Report.^  Management  Officer. 

jFR  Doc.  94-25619  Fiiod  10-14-94;  8:45  am) 

BILLING  COOC  4B30-01-U 


Office  of  the  Secretary 
Notice  Of  Call  for  Redemption 

Washington.  Ot:tcib«  12. 1994. 

To  Holdere  of  7^^  Percent  Treasuiy 
Bonds  of  1995-00.  and  Others 
Concerned: 

1  Public  notice  is  hereby  given  that 
all  outstanding  T'/a  percent  Treasury 
Bonds  of  1995-00  (CUSIP  No.  913810 
BS  6)  dated  Fdmiary  18. 197S,  due 
February  15.  2O00,  are  hereby  called  for 
redemption  at  par  on  February  15. 1995, 
on  v,-hich  date  interest  on  such  bonds 
will  cease. 

2.  Full  infcM-mation  regarding  the 
presentation  and  surrender  of  such 
bonds  held  in  coupon  and  registered 
form  for  redemption  under  this  call  will 
be  found  in  Department  of  the  Treasury 
Circular  No.  300.  Revised,  dated  Mart* 
4. 1973.  and  by  contacting  a  Federal 
Reserve  Bank  or  Branch. 

3.  Sttch  bonds  held  in  book-entry 
form  will  be  paid  automatically  on 
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February  IS,  1995,  whether  held  on  the 
books  of  the  Federal  Reserve  Banks  or 
in  Treasury  Direct  accounts. 
Gerald  Muiphy, 

Fiscal  Assistant  Secretary. 

[PR  Doc.  94-25687  Filed  10-13-94  9:46  ami 

BILLING  COOC  4810-4a-«l 


Customs  Service 

Quarterly  IRS  Interest  Rates  Used  in 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds  on  Customs 
Duties 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  calculation  and 
interest. 

SUMMARY:  This  notice  advises  the  public 
of  an  increase  in  the  quarterly  Internal 
Revenue  Service  interest  rates  used  to 
calculate  interest  on  overdue  accounts 
and  refunds  of  Customs  duties.  For  the 
quarter  beginning  October  1, 1994,  the 
rates  will  be  8  percent  for  overpayments 
and  9  percent  for  underpayments.  This 
notice  is  published  for  the  convenience 
of  the  importing  public  and  Customs 
personnel. 

EFFECTIVE  DATE:  October  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
V.  Accettim),  U.S.  Customs  Service, 
National  Finance  Center,  Revenue 
Accounting  Branch,  6026  Lakeside 
Boulevard,  Indianapolis,  Indiana  46278, 
(317) 298-1308. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29, 1985 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C.  6621  and  6622.  Interest  rates  are 
determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  on  overpayments  will  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  interest  rate  paid 
to  the  Treasury  for  underpayments  will 
be  the  short-term  Federal  rate  plus  three 
percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage. 

The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less,  and  fluctuate 
quarterly.  The  rates  effective  for  a 


Federal 


c  iiarter  are  determined  during  the  first- 
I  lonth  period  of  the  previous  quarter. 
1  he  rates  of  interest  for  the  first  quarter 
G  '  fiscal  year  (FY)  1995  (the  period  of 
C  ctober  1-December  31, 1994)  are 
i]  icreased  to  8  percent  for  overpayments 
a  id  9  percent  for  underpayments.  These 
r  ites  will  remain  in  effect  through 
E  ecember  31, 1994,  and  are  subject  to 
c  lange  for  the  second  quarter  of  FY- 
1 395  (the  period  of  January  1-March  31, 
1P95). 

Dated:  October  1 1 , 1 994. 
deorge  J.  Weise, 
C  onunissioner  of  Customs. 
[  R  Doc.  94-25595  Filed  10-14-94;  8:45  am] 

B  LUNO  CO0€  4C70-02-P 


li  itemal  Revenue  Service 

/  rt  Advisory  Panel— Notice  of  Closed 
Meeting 

/I  QENCY:  Internal  Revenue  Service, 
1  reasury. 

ACTION:  Notice  of  closed  meeting  of  Art 
/  dvisory  Panel. 


SUMMARY:  Qosed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
\  /ashington,  DC. 
C  ATES:  The  meeting  will  be  held 
C  ictober  25  and  26, 1994. 

4  DDRESSES:  The  closed  meeting  of  the 
/  rt  Advisory  Panel  will  be  held  on 

C  Ctober  25  and  26, 1994,  in  room  118, 
b  eginning  at  9:30  a.m..  Aerospace 
C  enter  Building,  901  D  Street  SW., 
\|l^ashington,  DC  20024. 
FDR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  CC:AP:AS:4  901  D  Street 
J  \V.,  Washington,  DC  20024.  Telephone 
( 202)  401-4128,  (not  a  toll  free  number). 

5  UPPLEMENTARY  INFORMATION:  Notice  is 
1  ereby  given  piusuant  to  section 

1  0(a)(2)  of  the  Federal  Advisory 

(  ommittee  Act,  5  U.S.C.  App.  (1988), 

t  lat  a  closed  meeting  of  the  Art 

i  idvisory  Panel  will  be  held  on  October 

:  5  and  26, 1994  in  room  118  beginning 

aH  9:30  a.m<.  Aerospace  Center  Building, 

901  D  Street  SW.,  Washington,  DC 

: 0024. 

The  agenda  will  consist  of  the  review 
e  nd  evaluation  of  the  acceptability  of 
mir  market  value  appraisals  of  works  of 
^  involved  in  federal  income,  estate,  or 
dift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
Returns  made  confidential  by  the 
provisions  of  section  6103  of  Title  26  of 
t  le  United  States  Code. 

A  determination  as  required  by 
!  ection  10(d)  of  the  Federal  Advisory 
( )ommittee  Act  has  been  made  that  this 
1  leeting  is  concerned  with  matters  listed 
1  section  552b(c)  (3),  (4),  (6).  and  (7)  of 


Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866  and  that  a  regulatory  impact 
analysis  therefore  is  not  required. 
Neither  does  this  document  constitute  a 
rule  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  Chapter  6). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
IFR  Doc.  94-25532  Filed  10-14-94;  8:45  am] 
BILUNQ  COOE  MSCMH-U 


Office  of  Thrift  Supervision 

[No.  94-221] 

Monthly  Median  Cost  of  Funds  index 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice;  request  for  comment. 

SUMMARY:  Since  1982,  the  Office  of 
Thrift  Supervision  (OTS)  or  its 
predecessor,  the  Federal  Home  Loan 
Bank  Board  (FHLBB),  has  collected  data 
from  savings  associations  for,  and 
published,  the  Monthly  Median  Cost  of 
Funds  (MMCGF)  index.  This  index  is 
available  for  adjusting  the  interest  rate 
on  adjustable  rate  mortgages  (ARMs). 

The  MMCOF  has  become  less 
important  to  the  mortgage  lending 
industry  since  development  of  the 
Eleventb  District  Cost  of  Fimds  Index 
and  the  One  Year  Treasiuy  Bill  Rate 
Index.  At  the  same  time,  as  the  OTS- 
regulated  portion  of  the  thrift  industry 
has  contracted,  the  MMCOF  has  been 
based  on  data  from  a  significantly 
smaller  number  of  institutions, 
representing  a  smaller  portion  of 
mortgage  loans. 

The  OTS  is  currently  evaluating  the 
direct  cost  to  the  industry  of  supplying 
data  for  use  in  calculating  the  MMCOF 
and  the  indirect  cost  to  the  industry  of 
OTS  committing  resources  used  to 
calculate  the  MMCOF.  The  OTS  is 
considering  whether  it  should:  cease 
publishing  the  MMCOF;  or  modify  the 
scope  of  the  MMCOF  to  increase  its 
usefulness  or  reduce  the  cost  to  savings 
associations. 

Potential  modifications  include 
expanding  the  number  of  reporting 
institutions  to  include  all  OTS-regulated 
savings  associations  or  decreasing  the 
reporting  universe  to  a  statistically  valid 
sample  of  OTS-regulated  institutions. 

If  the  OTS  were  to  cease  publishing 
the  MMCOF,  section  402(e)(3)  of  the 
Financial  Institutions  Reform,  Recover\' 
and  Enforcement  Act  of  1989  (FIRREA  j. 


requires  tin  agency  to  «lesipnte 
acceptaUe  n^stitute  indices  that  could 
be  used  far  adfustiog  AiQi4s  cunendy 
based  on  the  MMCOF.  After  reviewing 
avaib^le  indices,  OTS  found  that  the 
Quarterly  Average  Cost  of  Funds  Index 
(QOQFU  and  the  Eleventh  District  Cost 
of  Funds  Index  appear  to  iie  acceptable 
substitttte  indices.  B&tk  of  these  indices 
are  readily  available  iar  adjiistii^  ARMs 
and  have  demonstarted  a  strong 
correlation  over  dms  to  the  MMCOF.  if 
the  agency  detennisies  to  stop 
publishing  the  UMOOF,  it  anticipates 
providing  a  transition  period  of  one  or 
two  quMtBTs  before  reteasir^  the  last 
MMDOF. 
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DATES:  Comments  must  be  received  on 
or  before  November  16, 1994. 

ADDRESSES:  Comments  should  be 
directed  to  Director,  iaionnation 
Services  Division,  Public  Affairs.  Office 
of  Thnk  Supervision,  1700  G  Street 
NW..  Washington.  DC  20552,  Attention 
Docket  No.  94-221.  These  submissions 
may  be  hand  delivered  to  1 700  C  Street 
N\V..  from  9  a.m.  to  5  p.m.  on  business 
days;  they  may  be  sent  by  facsimile 
transmission  to  FAX  number  (202)  906- 
7735.  Comments  will  be  available  for 
laspection  from  1  pjn.  until  4  p.m.  on 
business  days.  Visitors  will  be  escorted 
to  and  from  the  I^ublic  Reference  Room 
at  established  interval*. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  Whaftloy,  Financial  Analyst, 
( 202}  906-7228.  WiUiam  Shi%'ely . 
Acting  Deputy  AKJstaat  Director  (202) 
906-5701,  Supervisory  Operations; 
Catherine  A.  Shepmvl.  Senior  Attorney. 
(2021 906-7273,  Kegulations  and 
Legislation  Division,  Office  of  Chief 
CocnseL  Office oTThrift  Supervision. 
1 700  G  Street  NW.,  VVashington.  DC 
205S2. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A  Purpose  of  the  MJ^X)F 

The  MMCOF  is  a  monthly  iodex 
published  by  the  OTS  that  can  be  used 
to  adjust  the  interest  rate  on  ARMs.  The 
FHLSB  first  published  the  hJBACOF  in 
December.  1962.  Befwe  the  MMCOF. 
the  only  national  COF  index  available  to 
savings  associations  to  adjust  interest 
rates  (Ml  AKMs  was  the  semiannual  cost 
of  foods,  index  the  FHLBB  introduced  in 
1979,  wheo  ASMs  first  b^^an  to  be  used 
by  the  thrifi  iiadestry  to  help  manage 
interest-rale  risks.  Because  thisGOF  was 
only  published  semiannually,  many 
mortgagors  would  wait  until  the  rate 
v^'as  published  to  make  their  lefuumcing 
dctcisioBS.  Tlie  eesult  was  a  .semiannual 
urge  in  the  number  of  refinancings. 


The  Flfl^BB  and  die  savings  and  loan 
industry  believed  that  creating  a 
monthly  cost  of  fuzuls  index,  the 
MMGOF.  would  help  disperse 
thiooghout  the  calendar  year  the 
nund»er  of  refinancings  associated  with 
both  fixed  rate  mortgages  end  ARMs 
that  use  CQF  indices.  Since  that  time, 
other  Bieadily  indices  have  been 
developed  mmI  have  become  Ear  more 
widely  used  than  the  MMCOF. 

B.  Current  Uscfge  of  the  MMCOF 

The  Federal  Housing  Finance  Board's 
(FHFB)  Coaventionai  Mortgage  Interest 
Rate  Survey  (MIRS),  indicates  that  the 
MMCOF  is  currently  of  minor 
importance  to  the  mortgage  lendii^ 
industry.  This  survey  showed  that 
instruments  used  to  adjust  the  interest 
rate  on  ARMs  included: 
1    Treasury  bills  with  maturities  of  less 

than  one  year 

2.  One-year  Treasury  bills; 

3.  Treasury  notes/bonds  with  maturities 
greater  than  one  year; 

4.  Eleventh  District  Cost  of  Funds; 

5.  Federal  Housing  Finance  Board 
contract  rate  series  on  previously 
occupied  homes:  and 

6.  Other  cost  of  funds  indices, 
including  the  MMCOF. 
According  to  the  March  1994  MIRS.  of 

ARMs  closed  in  March  1994.  57.7 
percent  were  adjusted  by  the  one-year 
Treasury  constant  maturity  index,  while 
21.3  percent  of  the  ARMs  were  tied  to 
the  Eleventh  District  COFI.  Combined, 
these  two  indices  controlled  79.0%  of 
the  new  ARM  business.  Only  1.6%  of 
ARMs  closed  in  Mardi  1994  were 
adjusted  with  indices  included  in  the 
Other  Cost  of  Funds  Indexes."  which 
includes  mortgages  edjusted  vrith  the 
MMCOF.  When  both  fixed  rate 
mortgages  and  ARMs  were  considered, 
the  "Other  Co!4  of  Ftmds"  mortgages 
were  less  than  one  percent  of  all  loans 
closed. 

While  the  OTS  has  no  data  that 
explain  why  the  MMCOF  has  been  used 
by  such  «  small  percentage  of  the  ARM 
market,  it  notes  that  the  uniivrse  of 
reporting  institutions  providing  the  data 
from  vvliich  the  MMCOF  is  calculated 
has  dedined  dramatically  since  its 
inception.  In  August  1989.  the  MMCOF 
was  calculated  from  data  reported  by 
approximately  3^50  FHLBB-regulated. 
Federal  Savings  and  Loan  Insurance 
Corporation-insured  institutions.  Tlie 
then  relatively  small  universe  of 
FHLSB-regulated,  Federal  Deposit 
Insurance  Corporadon  (FDlC)Hnsuiad 
federal  sa\'ings  banks  was  not  included 
in  calculating  the  MMCOF.  Although 
these  institutions  were  few  in  number, 
they  then  represented,  and  continue  to 


represent,  approximetely  9-10%  of  the 
industry's  assets. 

The  niunber  and  sggr^ate  assets  of 
OTS-regulated.  Savings  Association 
Insurance  Fund  (SAIF)-insufed 
institutions  declined  rapidly  after 
FIRREA.  with  the  result  that  the 
MMCOF  was  being  prepared  from  an 
increasingly  smaller  universe.  Only 
1 .614  institutions  were  reporting  as  of 
March  1994.  This  reporting  universe 
includes  only  OTS-regula*ed,  SAIF 
members.  It  no  kmger  includes 
approximately  221  FDlC-r^ulated. 
private  sector  SAIF-insured  institutions. 

C.  Current  Costs  of  the  MMCOF 

The  OTS  estimates  that  it  costs  the 
industry  approximately  $400,000  per 
year  to  complete  and  file  the  MMCOF 
index  data  electronically.*  The  total 
annual  cost  to  the  agency  to  prepare  and 
distribute  the  MMCOF.  which  OTS  does 
not  use  for  any  supervisory  or  regulatory 
puipose.  is  between  $50,000  and 
$  1 00.000.  Accordiiigly.  the  OTS 
believes  that  the  significant  resource 
costs  it  incurs  in  caJculatiug  and 
publishing  the  M\!COF  and  the 
relatively  hi^  data  preparation  cost  to 
the  industry  may  outweigh  the 
continued  usefulness  of  the  pubhcation. 
at  least  in  its  airrent  form.  Therefore. 
OTS  is  reviewing:  (1  j  whether  the 
usefulness  of  the  MMOOFcan  be 
increased  or  the  burden  on  the  industry 
and  OTS  can  be  decreased  through 
modif>ing  the  scope  of  the  MMCOF:  or 
(2)  whether  OTS  should  stop  publishing 
the  MMCOF. 

D.  Statutory  Requirements 

Section  402{e)(3)  of  FIRRE.\  requires 
the  OTS  to  take  such  action  as  is 
necessary  to  assure  that  the  indices 
prepared  by  the  FHLBB,  including  the 
MMCOF,  immediately  prior  to  the 
enactment  of  FIRREA  and  used  to 
calculate  the  interest  rate  on  ARMs 
continue  to  be  pubUshed.  Under  section 
402(e)(4).  the  OTS  may  cease 
publication  of  an  index  if  it  substitutes 
an  index  that  is  substantially  similar  to 
the  index  that  is  being  deleted  and  if  the 
Director  of  OTS  determines,  after  notice 
and  opportunity  for  ooaiment.  that: 
1 .  the  new  index  is  based  on  data 

substantially  similar  to  that  of  the 

original  irwlex:  and 


'  OTS  «stimates  that  fi!iogdau  for  the  MMOOF 
cosl  appiBKururtely  $20  par  report,  per  month,  per 
saving  aswciation.  Before  (anuarv.  1993.  the 
MMCOF  wa«  calculated  based  on  iDfamation 
extracted  from  the  tromhly  Thrift  Fiiianc;al  Rpport 
(TFR-).  Atof  »«a««ry  I,  1«J.  fJTS  aboliihwl  the 
n.ontfaly  TFR  to  reduce  the  raga]ator>-  reportu^ 
burden  on  the  industry.  Sioce  theo.  OTS-n^latcd 
SAIF-insured  savings  atsociations  hare  been 
required  to  tnbmtt  informatten  directly  to  OTS  for 
caU.uldiion  and  p  '■•Uidtioii  of  thj'MMOCff'. 
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2.  the  substitution  of  the  new  index  will 
result  in  an  interest  rate  substantially 
similar  to  the  rate  in  effect  at  the  time 
the  original  index  became 
unavailable. 

This  statutory  protection  is  designed 
to  mitigate  the  potential  impact  of 
substantially  modifying  or  stopping 
publication  of  an  index  on  outstanding 
mortgages.  Currently,  ARMs  purchased 
by  both  the  Federal  National  Mortgage 
Association  and  the  Federal  Home  Loan 
Mortgage  Corporation  contain 
"adjustable  rate  note"  language 
discussing  the  index  to  be  used  and 
what  must  occur  if  an  index  is  no  longer 
available.  The  standard  language  is:  "If 
the  Index  is  no  longer  available,  the 
Note  Holder  will  choose  a  new  index 
which  is  based  upon  comparable 
information.  The  Note  Holder  will  give 
me  notice  of  this  choice."  This  means 
that  the  mortgage  holder  does  not  have 
to  renegotiate  with  a  borrower  so  long 
as  the  new  index  selected  is  based  upon 
comparable  information  and  the 
borrower  is  notified  of  the  change. 

In  determining  whether  to  modify  the 
MMCOF.  OTS  must  therefore  consider 
whether  such  a  modified  index  would 
be  based  on  comparable  data  and 
provide  comparable  results.  Similarly, 
in  considering  stopping  publication  of 
the  MMCOF,  OTS  must  determine 
whether  acceptable  substitute  indices 
are  available. 

II.  Potential  Modifications  to  the 
MMCOF 

OTS  has  considered  two  potential 
modifications  to  the  MMCOF  and 
believes  that  neither  would 
substantially  affect  the  information 
provided  in  the  MMCOF  or  the  results 
obtained  by  using  it  in  adjusting  ARMs. 

A.  Use  a  Randomly  Selected  Sample  of 
the  Industry 

The  OTS  has  considered  computing 
the  MMCOF  using  a  randomly  selected 
sample  of  OTS-regulated  institutions. 
This  might  include  the  OTS-regulated, 
BIF-insured  institutions  discussed 
above  in  section  II.A.  The  OTS  estimates 
that  a  random  sample  of  476  institutions 
would  provide  a  confidence  level  of 
95%  that  the  MMCOF  will  be  within 
+(-)  .05%  (5  basis  points)  of  the  sample 
value.  By  rotating  the  institutions 
comprising  the  statistical  sample  every 
twelve  to  eighteen  months,  the 
regulatory  reporting  burden  on  the 
industry  as  a  whole  would  be  reduced. 
The  agency  resources  involved  in  = 
calculating  the  MMCOF  would  also 
likely  be  reduced. 


1 '.  Expand  the  Number  of  Reporting 
listjtutions 

One  of  the  past  benefits  of  the 
I IMCOF  as  an  index  for  adjusting  ARMs 
\  ras  that  it  represented  a  broad,  national 
c  ross-section  of  the  thrift  industry.  If  the 
I  IMCOF  is  no  longer  Widely  used 
I  ecause  it  is  calculated  from  a 
(  ecreasing  number  of  OTS-regulated 
i  AIF-insured  thrifts,  one  alternative  that 
t  light  increase  its  utility  is  to  expand 
t  le  number  of  reporting  institutions. 
\  labile  OTS  does  not  have  the  authority 
t )  require  depository  institutions  that  it 
(  oes  not  regulate,  such  as  commercial 
l  anks  to  provide  information  on  their 
c  ost  of  fimds  to  the  OTS,  it  could 
« xpand  the  MMCOF  to  include  OTS- 
r  3gulated,  Bai^  Instirance  Fund  (BIF)- 
i  isured  institutions.  This  would  add  16 
i  istitutions  currently  not  included  in 
t  le  reporting  universe.  These 
i  istitutions  control  between  9  and  10% 
( f  the  industry  assets. 

Expanding  the  number  of  reporting 
i  istitutions  to  include  the  OTS- 
I  sgulated  BIF-insured  institutions 
\  iTould  only  slightly  affect  the  MMCOF 
i  idex,  however,  because  it  is  a  median 
i  idex^  and  not  a  weighted  average.^  The 
i  dditional  burden  such  an  expansion 
\  /ould  cause  OTS  would  also  be  slight. 

]  n.  Potential  Substitute  Indices  if  OTS 
!  topped  Publishing  the  MMCOF 

OTS  reviewed  three  potential 
<  ubstitute  indices  to  determine  if  any 
rould  be  acceptable  substitutes  under 
le  requirements  of  section  402(e)(3)  of 
IRREA.  Two  of  these  indices  either  use 
calculation  formula  substantially 
j  imilar  to  the  MMCOF  or  yield  results 
ubstantially  similar  to  the  MMCOF:  the 
ileventh  District  COFI  and  the  QCOFI. 
'  'hese  indices  are  based  on  data  either 
upplied  to  the  OTS  or  that  the  OTS 
equires  thrifts  to  supply  to  their 
"ederal  Home  Loan  Banks  on  request. 
The  index  most  frequently  used  to 
djust  ARMs,  One  Year  Treasury  Bills 
Constant  Maturity),  was  also  reviewed 
is  a  possible  acceptable  substitute.  OTS 
lelieves,  however,  that  this  index  does 
lot  satisfy  the  statutory  requirements  for 
ubstitute  indices  because  it  is  neither 
echnically  similar  to  the  MMCOF 
ndex,  nor  is  its  movement  substantially 
imilar.  Exhibit  1  shows  the  movement 


2  The  median  cost  of  funds  is  defined  as  the 
niiddle  value  (the  point  that  has  an  equal  number 
if  observations  above  and  below  it)  of  a  set  of 
nstitutions'  individual  cost  of  funds  ratios. 

>  The  weighted  mean  cost  of  funds  ratio  is 
leflned  as  the  sum  of  quarterly  interest  expense 
>aid  or  accrued  on  deposits  and  borrowings, 
ixcluding  escrow  accounts,  divided  by  the  average 
current  and  previous  cycle)  sum  of  balances  in 
leposits  and  borrowings  (both  Federal  Home  Loan 
lank  advances  and  other  borrowings,  excluding 
i&crow  accounts). 


of  the  MMCOF  compared  to  the  One 
Year  Treasiuy  Bill  index.  The  two 
indices'  only  similarity  is  that  both  are 
released  monthly. 

A.  Eleventh  District  Cost  of  Funds  Index 

The  Federal  Home  Loan  Bank  of  San 
Francisco's  "Eleventh  District  Cost  of 
Fimds"  index  is  calculated  from  data 
submitted  from  all  OTS-regulated  SAIF- 
insured  savings  institutions  located  in 
Arizona,  California,  and  Nevada.*  In 
March,  1994,  these  institutions 
represented  6.4  percent  of  the  total 
number  and  approximately  35  percent 
of  the  total  assets  of  OTS-regulated 
institutions.  The  Eleventh  District  COFI 
and  the  MMCOF  are  substantially 
similar  in  that  the  formula  used  in  the 
Eleventh  District  COFI  is  based  on  the 
same  Thrift  Financial  Report  lines  as  are 
used  in  the  MMCOF.  While  the 
Eleventh  District  COFI  is  a  weighted 
mean  and  the  MMCOF  is  a  median,  the 
Eleventh  District  COFI  closely  tracks  the 
MMCOF.  For  example,  from  mid-1991 
through  March  1994,  the  monthly 
results  were  substantially  similar, 
particularly  over  the  last  two  years. 
Exhibit  2  shows  the  movement  of  the 
Eleventh  District  COFI  as  compared  to 
the  MMCOF  from  1980  through  March 
1994. 

B.  OTS  Quarterly  Average  Cost  of  Funds 
Index 

The  QCOFI,  published  by  the  OTS, 
closely  tracks  the  MMCOF.  The  QCOFI 
is  published  less  frequently  than  the 
MMCOF.  Thus,  it  would  only  be 
available  to  savings  associations  on  a 
quarterly  basis.  The  only  distinction 
between  the  two  indices  is  that  the 
MMCOF  is  a  median  while  the  QCOFI 
is  a  mean  (weighted  average).  However, 
as  shown  in  Exhibit  3,  the  trend  lines 
between  the  MMCOF  and  the  QCOFI  are 
quite  close. 

Because  the  QCOFI  is  a  weighted 
average,  the  addition  of  the  OTS- 
regulated,  BIF  members  to  the  reporting 
universe  would  have  a  larger  impact  on 
the  QCOFI  than  on  a  median  index  such 
as  the  MMCOF.  The  QCOFI  would  have 
declined  if  BIF-insured  institutions  had 
been  included  in  the  calculation  (see 
Exhibit  4).  Such  a  decrease  would  lower 
the  yield  on  mortgages  tied  to  the 
national  index.  In  addition,  indices 
calculated  for  states  and/or  regions  that 
contain  BIF  institutions  could  be 
affected.  One  possible  alternative  would 
be  for  OTS  to  calculate  and  publish  a 
Quarterly  Median  Cost  of  Funds  index. 


*  12  CFR  563.180(e)  requires  savings  associations 
to  supply  this  data  to  their  respective  Federal  Home 
Loan  Banks  upon  request. 
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rV.  Request  for  Cmnment 

OTS  invites  comment  on  all  aspects  of 
the  proposed  modifications  to,  or 
elimination  of  publication  of,  the 
MMCOF.  Comments  should  focus  on 
the  impact  of  the  proposal  on  lending 
institutions  in  adjusting  the  interest  rate 
on  their  ARMs.  Specific  comments 


should  address  any  difficulties  savings 
associations  encounter  in  preparing  the 
monthly  submission  of  data  to  the  OTS; 
any  potential  benefits  of  continuing 
publication  of  the  MMCOF  index  with 
modifications;  and  the  suitability  of  the 
two  substitute  indices  proposed  by  the 
OTS.  Comments  from  savings 
associations  might  also  address  the 


potential  savings  resulting  from  the 
proposed  reduction  in  the  reporting 
burden. 

Dated:  October  11, 1994. 

By  the  Office  of  Tiirift  Supervision. 
Jonathan  L.  Fiechter, 
Acting  Director. 
BMXMQ  CODE  672fr-ei-P 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
.for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  detennination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 


objects  in  the  exhibit,  "GUSTAVE 
CAILLEBOTTE:  URBAN 
IMPRESSIONIST."  (see  list » )  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 


>  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-5030,  and  the  address  is  Room  700,  U.S. 
Information  Agency,  301  Fourth  Street,  S.W., 
Washington,  D.C  20547. 


foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  in 
The  Art  Institute  of  Chicago  from  on  or 
about  February  8, 1995,  to  on  or  about 
May  28, 1995,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  October  12, 1994. 
Les  Jin, 

General  Counsel. 

IFR  Doc.  94-25629  Filed  10-14-94;  8:45  am] 
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UMI 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENEBGV  REGULATORY 
COMMISSKM 

"FEDERAL  REGISTER"  CfTATION  OF 
PREVIOUS  ANNOUNCEMENT:  October  1 1 . 
1994,  59  FR  51481. 

^  PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  October  12.  1994,  10:00  a.m. 

CHANGE  m  THE  MEETING:  The  followioR 
Docket  Numbers  have  been  added  ou 
the  Agenda  scheduled  for  October  12      . 
1994: 

item  No..  Docket  No.,  and  Conipanv 
C.\G-2 

RP94-67-000,  RP94-122-O0O.  RP94-16<>- 
000.  RP94-195-000,  RP94-249-000. 
RP94-260-O00.  RP94-305-000.  RP94- 
364-000.  Natural  Gas  Pipeline  Compp.in 
of  America 
RP93-151-G07.  RP93-39-OC4.  RP94-202- 
000  and  RP94-309-000,  Tennessee  Gas 
Pipeline  Company 
rM94-14-29-0Q0,  Transcontinental  Gas 

Pipe  Line  Corporation 
RP94-150-000,  RP94-266-O00  and  RP94- 
384-000.  ANR  Pipeline  Company 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-25714  Filed  10-13-94:  2:43  pnii 
BILLING  CO0€  SrU-OI-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
October  20,  1994. 

PUCE:  6th  Floor,  1730  K  Street  NW.. 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
fhe  following: 


1.  Buck  Cpeek  Coal  Co..  Docket  No.  LAKE 
93-241.  (Issues  include  whether  the  judge 
correctly  found  that  Buck  Creek  violated  30 
CF.R.  §  75.360(a).  that  the  violation  was  not 
significant  and  substantial,  and  that  the 
violation  was  caused  by  Buck  Creek's 
unwarrantable  failure  to  comply  with  the 
standard.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  a.s 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Dated:  October  12.  1994. 
lean  H.  Ellen, 

Chief  Docket  Clerk. 

IFR  Doc.  94-25802  Filed  10-13-94:  3:40  pin| 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  9:30  a.m..  Friday, 

October  21.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20tli  and  21st  Streets. 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  ar.d 
salar>-  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  davs 
before  this  meeting,  for  a  recorded 
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aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  13. 1994. 
Jennifer  I.  Johnson. 
Deputy  Secretary  of  the  Board. 

IFR  Doc  94-25798  Filed  10-13-94;  2:43  pml 

BILLING  CODE  eZlfr-OI-P 


SECURrriEs  and  exchange  coimiission 

"FEDERAL  REGISTER"  CfTATION  OF 

previous  announcement:  (To  be 

published]. 

STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street  NW.. 
Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  To  be 

Published. 

CHANGE  IN  THE  MEETING:  Additional 
items. 

The  following  additional  items  will  lie 
considered  at  a  closed  meeting 
scheduled  for  Thursday,  October  13. 
1994,  following  the  10:00  a.m..  open 
meeting. 

Consideration  of  a.-n/cus  participation 
Regulatorv'  mattet  regarding  financial 
institution. 

Commissioner  Roberts,  as  duty 
officer,  determined  that  Commission 
business  required  the  aboi-e  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Officf 
of  the  Secretary  (202)  942-7070 

Dated:  October  12.  1994 
Jonathan  G.  Katz. 
Secretary- 
IFR  Do( .  94-25731  Filed  10-13-94:  2:43  pml 
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Corrections 


This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  28-94] 

Foreign-Trade  Zone  9— Honolulu,  HI; 
Application  for  Expansion 

Correction 

In  notice  document  94-22175 
beginning  on  page  46390  in  the  issue  of 


rhursda)^  September  8, 1994  make  the 
ollowing  corrections: 

On  page  46391,  in  the  second  column, 
n  the  second  paragraph,  in  the  seventh 
ind  eighth  hnes,  "[60  days  from  date  of 
)ublication].*'  should  read  "November 
',  1994."  and  in  the  last  line,  [75  days 
rom  date  of  publication))."  should  read 
•[November  22, 1994))." 

ULUNG  CODE  1505.01-0 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 

[Ex  Parte  No.  246  (Sub-No.  12)] 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
With  Licensing  and  Related  Services- 
1994  Update 

Correction 

In  rule  document  94-21336,  beginning 
on  page  44641,  in  the  issue  of  Tuesday, 
August  30, 1994,  make  the  following 
correction: 

§1002.2    Filing  Fees. 

On  page  44644,  in  §  1002.2,  in  the 
table,  in  the  first  column,  in  entry  (86), 
"Information"  should  read  "Informal". 

BILLING  CODE  150541-O 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart880 
RIN  1029-AB77 

Coal  Formation  Fire  Control 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  a 
change  to  the  mine  fire  control  activities 
under  the  authority  of  the  Act  of  August 
31, 1954,  and  section  205  of  the 
Appalachian  Regional  Development  Act 
of  1965.  The  amendments  are  due  to 
changes  enacted  as  part  of  the  Energy 
Policy  Act  of  1992,  Public  Law  102-486 
(Oct.  24. 1992). 

EFFECTIVE  DATE:  November  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Browne,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue  NW.,  Washington, 
IX:  20240;  Telephone:  202-208-2661. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Organization 

III.  Final  Rules  and  Disposition  of  Comments 

IV.  Procedural  Matters 

1.  Background 

A.  Summary  of  the  Act  of  August  31, 
195f 

Congress  reco^zed  that  outcrop  and 
underground  fires  in  coal  formations 
waste  the  fuel  resources  of  the  nation 
and  are  a  menace  to  the  health  and 
safety  of  the  public  and  surface 
property.  Congress  therefore  passed  the 
Act  of  August  31. 1954  (30  U.S.C  551- 
558).  to  provide  for  the  control  and 
extinguishment  of  outcrop  and 
underground  coal  fires.  The  Secretary  of 
the  Interior  was  authorized:  (a)  to 
conduct  surveys,  investigations,  and 
research  related  to  the  causes  and  extent 
of  outcrop  and  underground  fires  in  coal 
formations  and  the  methods  for  control 
or  extinguishment  of  such  fires;  to 
publish  the  results  of  any  such  surveys, 
investigations,  and  research;  and  to 
disseminate  information  concerning 
such  methods;  and  (b)  to  plan  and 
execute  projects  for  control  or 
extinguishment  of  fires  in  coal 
formations.  These  projects  could  be 
performed  on  lands  owned  or  controlled 
by  the  United  States  or  any  of  its 
agencies,  with  the  cooperation  of  the 
agency  having  jurisdiction  thereof,  and 
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m  other  lands  vpon  obtaining  proper 
:onsent  or  the  necessary  rights  or 
nterests  in  such  lands.  Federal  hinds 
:ould  not  be  used  to  control  or 
ixtinguish  fires  in  any  privately  owned 
tperating  coal  mine. 

The  United  States  Bureau  of  Mines 
vas  initially  responsible  for  carrying  out 
he  provisions  of  this  law,  the  only 
federal  program  providing  funding  for 
he  control  of  coal  fires.  With  the 
)assage  of  the  Surface  Mining  Control 
ind  Reclamation  Act  of  1977  (SMCRA), 
|ub.  L.  95-87,  30  U.S.C.  1201  et  seq.,  on 
Vugust  3, 1977,  federal  funds  became 
tvailable  through  the  Abandoned  Mine 
..and  (AML)  program  to  extinguish  or 
:ontrol  coal  fires  at  eligible  AML  sites, 
n  1983.  the  responsibility  kt 
mplementing  the  Act  of  August  31, 
.954.  was  transferred  to  OSM. 

3.  Summary  of  Section  2504(d).  "Coal 
formations"  of  the  Energy  Policy  Act  of 
'992 

The  Energy  Policy  Act  of  1992 
)rovided  additional  authority  for  States 
)r  Indian  tribes  regarding  projects  for 
he  control  of  outcrop  or  underground 
ires  in  coal  formations  undo-  the 
luthority  of  the  Act  of  August  31, 1954 
30  U.S.C.  551-558),  and  pursuant  to 
ubsection  (a)(2)  of  section  205  of  the 
Appalachian  Regional  Development  Act 
if  1965  (Pub.  L.  89-4,  79  Stat.  5).  The 
992  amendments  authorize  the 
Secretary,  acting  through  the  Director  of 
he  Office  of  Surface  Mining,  to  enter 
nto  cooperative  agreements  with  States 
<  >r  Indian  tribes  having  approved 
ibandoned  mine  land  prc^ranu  to  plan 
ind  execute  projects  for  the  control  or 
ixtinguishment  of  fires  in  coal 
brmations.  Tlie  amendments  provide 
iirther  that  for  States  or  Indian  tribes 
vith  approved  AML  programs,  any 
natching  share  contributions  are 
vaived.  In  addition,  the  $500,000 
innual  limit  on  the  total  amount  of 
unds  that  can  be  appropriated  to  carry 
)ut  the  provisions  and  purposes  of  the 
Vet  of  August  31, 1954,  was  eliminated. 
"urther,  any  such  cooperative 
igreement  that  is  entered  into  under  the 
energy  PoUcy  Act  of  1992  with  an  AML 
>tate  eligible  to  receive  funds  firom  the 
Appalachian  Regional  Development 
"ommission  is  not  subject  to  review  by 
hat  Commission. 

Congress  did  not  provide  a  source  of 
unding  for  these  cooperative 
igreements  to  extinguish  or  control  coal 
brmation  fires  in  the  Energy  Policy  Act 
)f  1992.  Congress  may  appropriate 
unding  in  the  future. 


C.  Relationship  of  the  Coal  Formation 
Fire  Control  Program  to  the  OSM  AML 
Program 

While  the  Department  of  the  Interior 
program  to  extinguish  or  control  coal 
outcrop  fires  predates  SMCRA  and  is 
not  funded  with  AML  monies,  it  and 
SMCRA 's  AML  program  are  interrelated. 
Often  the  same  people  are  responsible 
for  managing  both  the  coal  outcrop  fire 
and  the  AML  reclamation  programs. ' 
Funds  available  through  the  coal 
outcrop  fire  program  may  be  used  to 
control  or  extinguish  fires  in  any  coal 
formation,  except  in  any  privately 
owned  operating  coal  mine.  Funds 
available  through  the  AML  program  can 
only  be  used  to  control  or  extinguish 
fires  involving  eligible  abandoned  mine 
lands.  Section  401(d)  of  SMCRA  states 
that  monies  from  the  AML  Fund  are 
only  available  for  the  purposes  of 
SMCRA's  Title  IV-Abandoned  Mine 
Reclamation. 

D.  Proposed  Rules 

OSM  pubUshed  proposed  rules  (58  FR 
68494,  December  27,  1993)  to  its 
regulations  implementing  changes 
enacted  as  part  of  the  Energy  Policy  Act 
of  1992,  Public  Law  102-486  (Oct.  24, 
19d2).  During  the  comment  period  on 
the  proposed  rules,  OSM  received 
comments  from  two  state  AML 
programs. 

Pursuant  to  Executive  Order  12866, 
every  Federal  agency  is  required  within 
appUcable  statutory  limits  to  choose 
regulatory  goals  that  maximize  benefits 
to  society  and  select  the  most  effective 
means  to  achieve  these  goals.  To  this 
end  OSM  has  received  comments  and 
recommendations  from  the  public. 

All  comments  received  during  the 
comment  period  were  considered  in  this 
rulemaking  process,  and  all  substantive 
comments  received  are  addressed  in  the 
following  preamble. 

IL  Organization 

The  regulatory  revisions  are  intended 
to  implement  the  requirements  of  the 
Act  of  August  31, 1954.  consistent  with 
the  purposes  stated  in  the  Act,  its 
legislative  history,  and  the  Secretary's 
commitment  to  avoid  excessive  and 
burdensome  regulations.  These  final 
rules  implement  changes  to  the  coal 
formation  fire  control  program  which 
was  amended  as  part  of  the  Energy 
Policy  Act  of  1992, 102-486  (Oct.  24, 
1992).  The  material  is  organized  into 
sections  which  comprise  30  CFR  Part 
880.  At  the  end  of  each  section,  any 
comments  received  from  interested 
parties  are  addressed. 


m.  Final  Rules  and  Disposition  of 
Comments 

Part  880  Mine  Fire  Control 
General 

To  reflect  the  new  legislative 
provisions  in  the  Energy  Policy  Act  of 
1992  pertaining  to  coal  outcrop  fires, 
OSM  is  amending  Part  880  of  Chapter 
VII,  Subchapter  R.  Part  880  is  renamed 
"Mine  Fire  Control"  to  reflect  the 
greater  geographic  expanse  of  its 
provisions.  The  Abandoned  Mine  Land 
Program  currently  has  23  States  and 
three  Indian  tribes  with  approved 
programs  that  are  now  eligible  to 
participate  under  the  new  provisions. 
The  old  Title— Mine  Fire  Control, 
Appalachia — is  no  longer  indicative  of 
its  provisions.  OSM  is  amending  the 
authority  section  to:  1)  include  5ie 
Energy  PoUcy  Act  of  1992,  Pub.  L.  102- 
486,  and  2)  delete  Pub.  L.  95-87 
(SMCRA)  since  none  of  the  authority  for 
the  coal  formation  fire  control  program 
comes  from  SMCRA. 

The  ciurent  numbering  system  used 
in  Part  880  is  not  consistent  with  that 
used  elsewhere  in  OSM  regulations. 
Therefore,  the  sections  have  been 
redesignated  as  follows: 


Existing 

Redesignated 

§880.2 

§880.5 

§B8a3 

§680.11 

§680.4 

§880.12 

§880.5 

§880.13 

§880.6 

§880.14 

§880.7 

§880.15 

§860.8 

§860.16 

The  authority  to  fund  projects  to 
address  coal  outcrop  fires  comes  from 
the  Act  of  August  31, 1954  (30  U.S.C. 
551-558);  section  205(a)(2)  of  the 
Appalachian  Regional  Development  Act 
of  1965  (Pub.  L.  89-4.  79  Stat.  5);  and 
the  Energy  Policy  Act  of  1992  (Pub.  L. 
102-486).  None  of  the  authority  comes 
from  SMCRA.  The  Energy  Policy  Act  of 
1992  did  not  provide  any  funds  to 
address  coal  output  fires.  AML  funds 
can  only  be  used  to  control  or 
extinguish  fires  involving  eligible 
abandoned  mine  land. 

Section  880.2    (Redesignated  880.5) 
Definitions 

The  definition  of  State  was  deleted  as 
it  limited  States  to  those  listed  in 
section  403  of  the  Appalachian  Regional 
Development  Act  of  1965.  Funds  made 
available  under  the  Act  of  August  31, 
1954.  and  the  Energy  Policy  Act  of  1992. 
can  be  used  in  any  State  or  by  Indian 
tribe.  The  definition  for  Local 
authorities  was  modified  to  make  it 
clearer.  A  definition  was  added  for 
Approved  abandoned  mine  reclamation 
program  stating  it  means  a  program 


meeting  the  requirements  defined  in 
Section  405  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977,  as 
amended,  and  for  two  terms  in  the  Act 
of  August  31. 1954.  Operating  coal  mine 
and  Inactive  coal  mine,  to  relate  them  to 
terms  in  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  as  amended. 
Project  is  defined  as  "a  project  whose 
purpose  is  to  control  or  extinguish  fires 
in  coal  formations." 

No  comments  were  received  on  this 
section. 

Section  880.3    (Redesignated  880. 11) 
Qualifications  of  Projects 

This  section  was  revised  to  include 
the  provision  in  the  Act  of  August  31, 
1954,  that  Federal  funds  cannot  be  used 
to  fund  projects  to  control  or  extinguish 
fires  in  coal  formations  in  privately 
owned  operating  coal  mines.  It  was  also 
amended  to  provide  that  only  projects 
funded  by  the  Appalachian  Regional 
Development  Commission  must  be 
submitted  by  the  State  to  the 
Commission  and  receive  the  approval  of 
that  body.  This  Commission  has  not 
funded  such  projects  in  many  years. 

No  comments  were  received  on  this 
section. 

Section  880.4    (Redesignated  880.12) 
Cooperative  Agreemehts 

This  section  was  revised  to  state 
clearly  the  roles  of  OSM,  States,  Indian 
tribes,  and  other  Federal  agencies  when 
extinguishing  or  controlling  coal 
formation  fires  imder  the  authority  of 
these  regulations.  Paragraph  880.12  (a) 
states  that  OSM  shall,  upon  application 
by  a  State  or  Indian  tribe  with  an 
approved  abandoned  mine  reclamation 
program,  enter  into  a  cooperative 
agreement  with  the  State  or  Indian  tribe 
to  control  or  extinguish  fires  in  coal 
formations. 

One  commenter  noted  that  it  did  not 
see  a  need  for  OSM  to  enter  into  a 
cooperative  agreement  with  States  or 
Indian  tribes  that  already  have  existing 
approved  abandoned  mine  reclamation 
.programs.  It  argued  the  outcrop  coal  fire 
projects  should  be  handled  via  the  same 
process  as  any  other  "simpUfied  grant 
project."  The  commenter  went  on  to  say 
that  it  can  see  no  practical  reason  to 
establish  a  new  procedural  framework 
for  this  type  of  activity.  The 
establishment  of  a  new  cooperative 
agreement  by  OSM  to  address  coal 
outcrop  fires  does  not  comply  with 
Executive  Order  12778  which  directs 
Federal  agencies  to  promote 
"simplification  and  burden  reduction." 

OSM  has  not  accepted  this  comment. 
Congress  directed  that  OSM  shall,  upon 
application  by  a  State  or  Indian  tribe 
having  an  approved  abandoned  mine 


land  program,  enter  into  a  cooperative 
agreement  with  that  State  or  Indian  tribe 
to  control  or  extinguish  coal  formation 
fires.  While  OSM  is  committed  to 
simplifying  its  procedures,  OSM 
believes  it  is  not  appropriate  to  use 
AML  simplified  grants  to  fund  projects 
under  the  authority  of  the  Act  of  August 
31.  1954.  and  the  Energy  PoUcy  Act  of 
1992  to  extinguish  or  control  fires  in 
coal  formations.  Congress  did  not 
identify  a  source  of  funds  for  such 
projects  to  extinguish  or  control  fires  in 
coal  formations.  OSM  anticipates  that  if 
funds  are  made  available  in  the  future, 
they  will  be  used  to  address  fires  not 
eUgible  for  AML  funding.  AML  funds 
caimot  be  used  to  address  fires  on  lands 
not  eligible  for  AML  funding  such  as 
outcrop  fires  where  no  prior  mining  has 
occurred.  Since  the  simplified  grants  are 
used  to  fund  eligible  AML  projects. 
OSM  does  not  want  to  mix  funds  for 
eUgible  and  ineligible  AML  projects  in 
one  funding  mechanism.  Also,  quite 
likely,  these  cooperative  agreements 
vri.ll  have  to  contain  provisions  unique 
to  the  coal  formation  fire  control 
program. 

Paragraph  880.12(b)  authorizes  OSM 
to  conduct  the  fire  control  projects  in 
those  States  and  with  those  Indian  tribes 
not  having  an  approved  abandoned 
mine  reclamation  program.  However, 
upon  application  by  such  a  State  or 
Indian  tribe,  OSM  may  enter  into  a 
cooperative  agreement  with  the  State  or 
Indian  tribe  to  fund  the  control  or 
extinguishment  of  fires  in  coal 
formations.  The  Act  of  August  31, 1954, 
requires  that  if  a  coal  fire  is  in  an 
inactive  coal  mine  on  lands  now  owned 
or  controlled  by  the  United  States  or  any 
of  its  agencies,  except  where  the  project 
is  necessary  for  the  protection  of  lands 
or  other  property  owned  or  controlled 
by  the  United  States  or  any  of  its 
agencies,  that:  (1)  the  State  or  Indian 
tribe  or  the  person  owning  or 
controlling  such  lands  contribute  on  a 
matching  basis  50  percent  of  the  cost  of 
planning  and  executing  such  project;  or 
(2)  if  the  State  or  Indian  tribe  or  the 
person  furnishes  evidence  satisfactory 
to  the  Secretary  of  an  inabiUty 
immediately  to  make  the  matching 
contribution,  that  such  State  or  Indian 
tribe  or  person  pay  the  Government, 
within  such  time  as  the  Secretary  shall 
determine,  an  amount  equal  to  50 
percent  of  the  cost  of  planning  and 
executing  such  project.  The  Energy 
Policy  Act  of  1992  waived  this  j 

requirement  in  States  or  Indian  tribes      | 
with  an  approved  abandoned  mine  ' 

reclamation  program. 

The  same  commenter  noted  that  it 
believes  the  intent  of  Congress  (in  the 
1992  Energy  PoUcy  Act)  was  to  make       ' 


,w 


52376      Federal  Begiiter  /  Vol.  59.  Na  199  /  Monday,  October  17.  1994  /  Rules  and  Regulations 


Federal  funds  avaibiUs  for  the  total  cost 
of  abatemeat  of  coal  fires  on  all  lands 
in  the  United  SUtes.  OSM  does  not 
accept  this  oomment.  OSM  is  proposing 
100  percent  Federal  funding  for 
extinguishment  of  fires  in  States  or 
Indian  tribes  having  approved  AML 
programs  and  on  Feideral  lands.  Fire 
abatement  on  other  lands  would  be 
funded  by  a  50/50  cost-share  approadi. 
Paragraph  880.12(b)  pertains  only  to 
those  States  or  Indian  tribes  not  having 
an  approved  AML  program.  As  stated 
above.  Congress  only  waived  the 
requirement  for  cost  sharing  on  non- 
Fedenl  lands  for  States  at  Indian  tribes 
having  approved  AML  programs. 

Paragraph  (c)  estabiisnes  that  OSM  is 
also  authorized  to  conduct  fire  control 
projects  on  lands  owned  or  controlled 
by  the  United  States,  with  the 
cooperation  of  the  agency  having 
jurisdiction  thereof.  However,  upon 
application  by  another  Federal  agency 
having  jurisdiction  for  lands  owned  or 
controlled  by  the  United  States.  OSM 
may  enter  into  an  agreement  with  the 
other  Federal  agency  to  control  or 
extinguish  such  fires  in  coal  formations. 

The  same  commenter  did  not  think 
that  OSM  (or  the  Federal  agency  having 
jurisdiction  for  Federal  lands)  should  be 
the  only  one  conducting  coal  formation 
fire  control  projects  on  Federal  lands. 
The  commenter  suggested  that  States  or 
Indian  tribes  having  responsibility  for 
conducting  AML  projects  on  Federal 
lands  within  their  boundaries  should 
also  have  responsibility  for  conducting 
coal  formation  fire  control  projects  on 
Federal  lands  within  their  boundaries. 

OSM  accepts  this  commentin  part. 
OSM  wants  the  coal  outcrop  fire 
program  to  be  run  as  efficiently  and  cost 
e^ectively  as  possible.  OSM  would 
encourage  a  State  or  Indian  tribe  to  be 
responsible  for  a  coal  outcrop  fire 
project  en  Federal  lands  if  it  appears  to 
be  more  cost  effective  and  if  the  entity's 
agreements  to  conduct  AML  projects  on 
Federal  lands  within  its  boundaries  also 
apply  to  non-AML  funded  projects. 
OSM,  not  the  State  or  Indian  tribe,  will 
decide  which  projects  will  be  funded 
under  the  authorities  listed  in  section 
880.1,  Scope,  within  a  State's  or  Indian 
tribe's  border,  including  projects  on 
Federal  lands. 

OSM  removed  paragraph  (d)  of 
section  880.4  (redesignated  880.12), 
which  stated  that  none  of  the  funds 
contributed  by  the  Government  or  the 
State  or  Indian  tribe  or  the  local 
authorities  shall  be  used  for  the 
purchase  of  sand,  clay,  stone,  or  other 
noncombustible  materials  used  to 
control  or  extinguish  the  fire.  A  review 
of  the  pertinent  legislation  found  no 
such  restriction.  In  many  cases,  it  might 


be  impossible  to  extinguish  or  control  a 
(»al  fire  if  Fadaral  or  State  or  Indi«a 
kibe  hmds  could  not  be  used  to 
purchase  sand,  day,  stone,  chemical 
foems,  or  other  noncombustible 
Siaterials  used  to  control  or  extinguish 
tbe  fire. 

Section  880.5    (Redesignated  880.13} 
Project  Implementation 

'  The  title  of  section  880.5 
(redesignated  880.13)  was  changed  from 
■'Project  contract"  to  "Project 
mplementation."  Most  of  this  section 
:ontained  guidance  relative  to  the 
;ontracting  procediues  to  be  followed 
or  the  extinguishment  or  control  of  coal 
brmation  fires. 

Paragraphs  (a)  and  (b)  establish 
esponsibihties  for  implementing 
)rojects  to  extinguish  or  control  coal 
brmation  fires  in  States  or  Indian  tribes 
laving  an  approved  abandoned  mine 
and  program  and  in  other  States,  Indian 
ands,  or  on  Federal  lands.  A 
:ommenter  suggested  deletion  of 
paragraphs  (a)  (1)  and  (2)  as  States  or 
ndian  tribes  with  approved  AML 
urograms  routinely  perform  the 
lescribed  tasks  for  all  AML  projects. 
The  commenter  questioned  why  the 
>tates  or  Indian  tribes  need  a  new 
:ooperative  agreement  that  tells  them  to 
io  things  they  do  already. 

OSM  does  not  accept  this  comment, 
IS  discussed  above  in  relation  to 
paragraph  880.4(a)  (redesignated-^ 
J80.12(a)).  Paragraph  (a)(2)'s 
requirement  that  if  OSM  assistance  is 
•equired,  OSM  will  be  reimbursed  by 
he  State  or  Indian  tribe  for  all  costs 
ncurred  including  employee's  time, 
nust  ronain  in  the  rule.  OSM 
mticipates  that  in  most  instances,  aid 
ivill  be  provided  by  employees  whose 
claries  are  paid  out  of  the  AML  fiind. 
Because  aMl  funds  caimot  be  used  to 
iddress  projects  not  eligible  for  AML 
handing,  and  because  OSM  anticipates 
iiat  most  coal  formation  fire  pn^ects 
kvill  address  fires  not  eligible  for  AML 
unding,  it  will  often  be  necessary  for 
States  or  Indian  tribes  to  reimburse 
3SM  for  any  services  provided. 

OSM  removed  paragraphs  (c)  and  (d) 
wriaining  to  contracts  as  none  of  the 
egislation  authorizing  this  program  set 
out  any  special  contracting 
requirements.  Normal  contracting 
irocedures  for  Federally  funded 
contracts  as  set  out  in  OSM  Directive 
GMT  10,  "Federal  Assistance  Manual," 
and  other  relevant  documents  are  to  be 
followed.  In  many  instances,  fire  control 
projects  must  be  initiated  quickly  to 
prevent  the  fire  from  bectsning  much 
larger  or  to  control  quickly  a  threat  to 
pubUc  health  and  safety.  States  or 
Indian  trilws  entering  into  cooperative 


agreements  with  OSM  to  extinguish  or 
control  coal  formation  fires  may  need  to 
use  more  expedited  contracting 
procedures  than  those  used  for  regular 
AML  projects.  States  managing  their 
emergency  AML  programs  have  often 
had  to  develop  more  expedited 
contracting  procedures.  Sometimes  new 
legislation  has  been  required  to  do  sa 

Section  BB0.6    (Redesignated  860. 1 4) 
Administration  ofContribtrtions 

OSM  modified  this  section  to 
recognize  that,  while  some  projects  to 
extinguish  or  control  coal  formation 
fires  may  be  implemented  by  OSM, 
others  may  be  impl^nented  by  States  or 
Indian  tribes  or  another  Fedexal  agency. 

A  commenter  noted  that  if  outcrc^ 
fires  were  funded  as  a  regular  AML 
grant  item,  there  would  be  no  need  to 
implement  any  of  the  changes  proposed 
in  this  section.  OSM  does  not  accept 
this  comment  for  the  reasons  previously 
discussed  under  section  880.4 
(redesignated  880.12). 

Section  880.7    (Redesignated  880.15}. 
Assistance  by  States,  Local  Authorities, 
and  Private  Parties 

This  section  was  amended  to 
acknowledge  that  private  parties  may, 
when  appropriate,  provide  assistance. 

A  commenter  suggested  that  this 
section  be  deleted  because  the  language 
in  this  section  clearly  states  that  all  the 
support  for  the  project  work  must  be 
provided  (upon  request)  by  States, 
Indian  tribes,  local,  or  private  parties. 
OSM  does  not  accept  this  comment. 
This  section  does  not  require  that  States. 
Indian  tribes,  local  authorities,  or 
private  parties  support  for  a  coal 
formation  fire  project.  It  says  that  as 
appropriate,  they  may  provide 
assistance. 

rv.  Procedural  Matters 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

Author 

The  principal  author  of  this  rule  is 
Thomas  E.  Browne,  Division  of 
Abandoned  Mine  Land  Reclamation, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  U.S.  Department  of 
the  Interior,  1951  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20240; 
Telephone:  202-208-2661. 

Executive  Order  12866 

This  rule  is  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Ckder  12866. 
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Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  the 
Department  of  the  Interior  has 
determined  that  this  rule  vriU  not  have 
a  significant  economic  e£fect  on  a 
substantial  number  of  small  entities. 
The  rule  {acilitates  volimtary 
cooperative  agreements  between  OSM 
and  States  or  Indian  tribes  for  the 
purpose  of  extinguishing  fires  in  coal 
formation  outcrops. 

Executive  Order  12778  on  Civil  Justice 
Reform 

This  rule  has  been  reviewed  under  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778,  Civil  Justice 
Reform  (56  FR  55195).  In  general,  tha 
requirements  of  section  2^)(2)  of 
Executive  Order  12778  are  covered  by 
the  preamble  discussion  of  this  rule. 
Additional  remarks  follow  concerning 
individual  elements  of  the  Executive 
Order: 

A.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  will  have  no  preemptive 
effect  on  State  or  Tribal  laws  or 
regulations. 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any, 
including  all  provisions  repealed  or 
modified? 

.  This  rule  modifies  the  AML  program 
regulations  pursuant  to  the  Act  of 
August  31. 1954  (30  U.S.C.  551-558); 
section  205(a)(2)  of  the  Appalachian 
Regional  Development  Act  of  1965  (Pub. 
L.  89-4,  79  Stat.  5),  and  the  Energy 
Policy  Act  of  1992,  Pub.  L.  102-486,  as 
described  herein,  and  is  not  intended  to 
modify  the  rules  or  provisions  of  any 
other  Federal  statute.  The  preceding 
discussion  of  this  rule  specifies  the 
Federal  regulatory  provisions  that  are 
affected  by  this  rule. 

C.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  the  Act  of 
August  31, 1954  and  the  Energy  Policy 
Act  of  1992. 

D.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 


court  challenging  the  provisions  of  this 
revision.  Prior  to  any  judicial  challenge 
to  the  application  of  the  revision, 
however,  administrative  procedures 
must  be  exhausted. 

F.  Does  the  rule  define  key  tenns, 
either  explicitly  or  by  reference  to  other 
regulations  ot  statutes  that  explicitly 
define  those  items? 

Terms  that  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  880.5. 

G.  Does  the  rule  address  other 

important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  avith  the 
conciurence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

National  Environmental  Policy  Act 

OSM  has  prepared  an  environmental 
assessment  (EA)  and  has  made  a  finding 
that  this  rule  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
NEPA,  42  U,S.C.  4332(2)(C).  The  EA  and 
finding  of  no  significant  impact  are  on 
file  in  the  OSM  Administrative  Record, 
Room  660, 800  N.  Capitol  St..  NW., 
Washington,  DC. 

List  of  Subjects  in  30  CFR  Part  880 

Appalachia,  Fire  control  or 
extinguishment.  Government  contracts, 
Grant  programs— Natural  Resources, 
Mine  safety  and  health. 

Dated:  August  18, 1994. 

Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management 

Accordingly,  30  CFR  Part  880  is 
amended  as  set  forth  below: 

CHAPTEn  VII-OFFICE  OF  SURFACE 
MINING  RECLAMATION  AND 
ENFORCEMENT,  DEPARTMENT  OF  THE 
INTERIOR 

SUBCHAPTER  R— ABANDONED  MINE 
LAND  RECLAMATION 

1.  The  Title  of  Part  880  is  revised  to 
read  as  follows: 

PART  88&-MINE  ORE  CONTROL 

2.  The  authority  citation  for  part  880 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  551-558,  40  U.S.C. 
App.  205,  and  Pub.  L.  102-486. 

3.  Sections  880.2  through  880.8  are 
redesignated  as  follows: 


Old  Section 
880.2 
880.3 
880.4 

saas 

880.6 
880.7 
880.8 


New  Section 

880.5 

880.11 

880.12 

88ai3 

880.14 

88ai5 

880.16 


4.  Section  880.1  is  revised  to  read  as 

follows: 

§880.1    Scope. 

Projects  for  the  control  or 
extinguishment  of  outcrop  or 
underground  fires  in  coal  formations 
under  the  authority  of  the  Act  of  August 
31, 1954  (30  U.S.C  551-558);  section 
205(a)(2)  of  the  Appalachian  Regional 
Development  Act  of  1965  (Pub.  L.  89- 
4,  79  Stat.  5),  and  the  Energy  Policy  Act 
of  1992  (Pub.  L.  102-486). 

5.  Newly  designated  §880.5  is 
amended  by  removing  paragraph  (c);  by 
redesignating  paragraph  (d)  as  (c)  and 
revising  it;  and  adding  new  paragraphs 
(d).  (e),  (0,  and  (g)  to  read  as  follows: 

§880.5    Definitions. 


(c)  Local  authorities  means  the  State 
or  local  governmental  bodies  organized 
and  existing  under  the  authority  of  State 
laws,  including,  but  not  limited  to,  a 
county,  city,  tovraship,  town,  or 
borough; 
.  (d)  Approved  abandoned  mine 
reclamation  program  means  a  program 
meeting  the  requirements  defined  in 
SecUtm  405  of  PL  95-87,  as  amended; 

(e)  Operating  coal  mine  means  a  coal 
mine  for  which  the  regulatory  authority 
has  not  terminated  its  jurisdiction  as  set 
out  under  30  CFR  700.11(d)(1); 

(f)  Inactive  coal  mine  m«ans  a  coal 
mine  for  which  the  regulatory  authority 
has  terminated  its  jurisdiction  as  set  out 
under  30  CFR  700.il(d)(l); 

(g)  Project  means  a  project  whose 
purpose  is  to  control  or  extinguish  fires 
in  coal  formations. 

6.  Newly  designated  §  880.11  is 
revised  to  read  as  follows: 

§  880.1 1    Quaimcations  of  projects. 

The  purpose  of  all  projects  is  to 
prevent  injury  and  loss  of  life,  protect 
public  health,  conser\'e  natural 
resoiut;es,  or  protect  public  and  private 
property.  Federal  funds  cannot  be  used 
to  fund  projects  in  privately  owned 
operating  coal  mines.  Further,  any  such 
cooperative  agreement  that  is  entered 
into  under  the  Energy  Poficy  Act  of 
1992  with  an  AML  State  eligible  to 
receive  funds  from  the  Appalachian 
Regional  Development  Commission  is 
not  subject  to  review  by  that 
Commission. 

7.  Newly  designated  §  880.12  is 
revised  to  read  as  follows: 
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f  880.12   Cooparativ*  agreements. 

(a)  pSM  shall,  upon  application  by  a 
State  or  Indian  tribe  with  an  approved 
abandoned  mine  reclamation  program, 
enter  into  a  cooperative  agreement  with 
the  State  or  Indian  tribe  to  control  or 
extinguish  fires  in  coal  formations. 

(b)  OSM  may  conduct  coal  formation 
fire  control  projects  in  States  not  having 
an  approved  abandoned  mine 
reclamation  program  or  on  Indian  lands 
if  the  tribe  does  not  have  an  approved 
abandoned  mine  reclamation  program. 
However,  upon  application  by  such  a 
State  or  Indian  tribe,  OSM  may  enter 
into  a  cooperative  agreement  with  the 
State  or  Indian  tribe  and  the  local 
authorities  to  control  or  extinguish  fires 
in  coal  formations.  OSM  shall  require  in 
connection  with  any  project  for  the 
control  or  extinguishment  of  fires  in  any 
inactive  coal  mine  on  lands  not  owned 
or  controlled  by  the  United  States  or  any 
of  its  agencies,  except  where  such 
project  is  necessary  for  the  protection  of 
lands  or  other  property  owned  or 
controlled  by  the  United  States  or  any 
of  its  agencies  in  such  a  State  that:  (1) 
the  State  or  the  person  owning  or 
controlling  such  lands  contribute  on  a 
matching  basis  50  percent  of  the  cost  of 
planning  and  executing  such  project-,  or 
(2)  if  such  State  or  person  furnishes 
evidence  satisfactory  to  the  Secretary  of 
an  inability  to  make  the  immediately 
matching  contribution  herein  provided 
for,  that  such  State  or  person  pay  the 
Government,  within  such  time  as  the 
Secretary  shall  determine,  an  amount 
equal  to  50  percent  of  the  cost  of 
planning  and  executing  such  project.  If 
the  project  is  funded  by  the 
Appalachian  Regional  Commission,  the 
Federal  share  shall  not  exceed  75 
percent  of  the  cost  of  the  project. 

(c)  OSM  is  authorized  to  conduct  fire 
control  projects  on  lands  owned  or 
controlled  by  the  United  States. 
However,  upon  application  by  another 
Federal  agency  having  jurisdiction  for 
lands  owned  or  controlled  by  the  United 
States,  or  a  State  or  Indian  tribe  having 


ai  1  approved  abandoned  mine 
n  clamation  program  and  agreements 
vi  ith  Federal  agencies  to  conduct  such 
p:  ojects  on  Federal  lands  within  its 
bi  iimdaries,  OSM  may  enter  into  an 
a{  reement  with  either  the  other  Federal 
ai  ency  or  State  or  Indian  tribe  to  control 
o  extinguish  fires  in  coal  formations. 
T  lere  are  no  cost  sharing  requirements 
fc  r  this  type  of  project. 

8.  Newly  designated  §880.13  is 
rt  vised  to  read  as  follows: 

§180.13    Proiect  implementation. 

(a)  Under  cooperative  agreements 
VI  ith  States  or  Indian  tribes  having  an 
approved  AML  reclamation  plan; 

(1)  States  or  Indian  tribes  will  design, 
p  an,  and  engineer  a  method  of 

o  >eration  for  control  or  extinguishment 
o  the  outcrop  or  undergroimd  mine  fire, 
ai  id  will  execute  the  project  through  a 
p;  oject  contract,  or,  if  the  work  is  to  be 
d  )ne  in  phases,  a  series  of  project 
c(  intracts. 

(2)  If  OSM  assistance  is  required, 

0  SM  will  be  reimbursed  by  the  State  or 
Ii  dian  tribe  for  all  costs  incurred, 
ii  eluding  OSM  employees'  time. 

(b)  In  States  and  on  Indian  lands 
u  ider  the  jurisdiction  of  tribes  not 
having  approved  AML  reclamation 

p  ans  and  on  Federal  lands,  OSM  has 
the  authority  to  design,  plan,  and 
engineer  a  metliod  of  operation  for 
centrol  or  extinguishment  of  the  outcrop 
or  underground  mine  fire,  and  will 
execute  the  project  through  a  project 
contract,  or,  if  the  work  is  to  be  done  in 

lases,  a  series  of  project  contracts. 

'iM,  may,  at  its  discretion,  delegate 
authority  to  perform  this  work  to  States 
or  Indian  tribes  or  other  Federal 
agencies. 

9.  Newly  designated  §  880.14  is 
n  vised  to  read  as  follows: 

S  180.14    Administration  of  contributions. 

Financial  contributions  made  by  a 
skate  or  Indian  tribe,  local  authorities,  or 
another  Federal  agency  will  be 
d  iposited  in  a  trust  fund  in  the  Treasury 
0  the  United  States.  These 


contributions  can  be  withdrawn  by 
OSM  and  expended  by  the  organization 
executing  the  project  (OSM,  a  State, 
Indian  tribe,  or  another  Federal  agency) 
pursuant  to  the  cooperative  agreement 
as  necessary  in  performance  of  the 
project  work.  Withdrawals  and 
expenditures  fi-om  the  trust  fund  will  be 
made  only  for  costs  connected  with  the 
project.  Any  part  of  the  money 
contributed  by  a  State,  Indian  tribe, 
local  authority,  or  another  Federal 
agency  for  an  individual  project  that 
remains  iinexpended  upon  the 
completion  or  termination  of  project 
will  be  returned  to  the  State,  Indian 
tribe,  local  authority,  or  other  Federal 
agency. 

10.  Newly  designated  §880.15  is 
amended  by  revising  the  section 
heading;  by  revising  the  introductory 
paragraph;  and  by  revising  paragraphs 
(a),  (b)  and  (g)  to  read  as  follows: 

§  880.1 5    Assistance  by  States  or  indian 
tribes,  local  authorities,  and  private  parties. 

States  Indian  tribes,  local  authorities, 
or  private  parties,  as  may  be  appropriate 
in  each  particular  project,  and  without 
cost  or  charge  to  project  costs  may: 

(a)  Provide  assistance  in  planning  and 
engineering  the  project,  as  requested  by 
the  organization  executing  the  project; 

(b)  Furnish  best  available  information, 
data,  and  maps  on  the  location  of  the 
project  and  the  location  of  water,  sewer, 
and  power  lines  within  the  project  area, 
and  maps  or  plats  showing  properties 
and  lands  on  which  releases,  consents, 
or  rights  or  interests  in  lands  have  been 
obtained; 

*  *        •        •        • 

(g)  Furnish  noncombustible  materials 
suitable  for  implementing  the  planned 
fire  control  work.  This  material  may  be 
waste  or  borrow  material  obtained  at  the 
site  or  brought  in  fit>m  off-site. 

*  •        •        •        * 

[FR  Doc.  94-25539  Filed  10-14-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

[Regulations  Nos.  4  and  16] 

Benefit  Reforms  for  Individuals 
Disabled  Based  on  Drug  Addiction  or 
Alcoholism 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  intent  with  request  for 

comments. 

summary:  The  Social  Security 
Independence  and  Program 
Improvements  Act  of  1994  contains 
provisions  affecting  benefits  under  titles 
II  and  XVI  of  the  Social  Security  Act  to 
individuals  whose  medically 
determined  drug  addiction  or 
alcoholism  (DA&A)  is  a  contributing 
factor  material  to  the  finding  of 
disability.  Most  of  these  provisions  are 
effective  for  benefits  payable  beginning 
March  1, 1995.  Certain  implementing 
regulations  must  be  issued  by  February 
11. 1995, 180  days  after  enactment.  The 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  is  requesting  early  public 
comment  on  several  important  policy 
issues.  The  Department  of  Health  and 
Human  Services  (HHS)  and  the  Social 
Security  Administration  (SSA)  plan  to 
use  the  comments,  along  with  other 
public  views  and  information  obtained, 
to  help  formulate  rules  necessary  to 
implement  some  provisions.  For 
provisions  not  requiring  final 
regulations  by  February  1995, 
principally  representative  payment 
provisions,  HHS  plans  to  issue  a  Notice 
of  Proposed  Rulemaking  to  solicit 
public  comments. 

DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  no 
later  than  November  16, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  writing-to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore, 
Maryland  21235,  sent  by  telefax  to  (410) 
966-2830,  or  delivered  to  the  Division 
of  Regulations  and  Rulings,  Social 
Security  Administration,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
between  8:00  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments  may 
be  inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  this  Federal  Register 


d  tcument — Richard  M.  Bresnick,  Legal 
/  isistant.  Division  of  Regulations  and 
F  ilings.  Social  Security  Administration, 
6  iOl  Security  Boulevard,  Baltimore,  MD 
2  ,235.  (410)  985-1758;  regarding 
e  igibility  or  filing  for  benefits— our 
n  itional  toll-free  number,  1-800-772- 
!13. 

S  IPPLEMENTARY  INFORMATION: 


I.  Background 

Section  201  of  the  Social  Security 
Iddependence  and  Program 
It  iprovements  Act  of  1994,  Public  Law 
(  ub.  L.)  103-296,  enacted  August  15, 
1  )94,  contains  several  provisions 
a  fecting  the  payment  of  Social  Security 
a  id  supplemental  seciuity  income  (SSI) 
b  mefits  to  individuals  whose  medically 
(Btermined  drug  addiction  or 
a  coholism  (DA&A)  is  a  contributing 
fi  ctor  material  to  the  finding  of 
d  sability.  (For  ease  of  reference  in  this 
^  otice  of  Intent,  we  refer  to  these 
ii  idividuals  as  being  "disabled  based  on 
I  A&A.")  The  provisions  may  affect 
ii  idividuals  currently  receiving  benefits, 
a  I  well  as  those  awarded  benefits  in  the 
fi  iture. 

The  law  places  new  restrictions  on 
S  Dcial  Security  and  SSI  benefit 
p  syments  to  individuals  disabled  based 
c  1  DA&A,  which  are  intended  to 
c  iscourage  a  beneficiary  from  using 
S  Qcial  Security  or  SSI  benefits  to 
s  ipport  an  addiction.  It  also  requires  the 
£  Bcretary  to  promulgate  regulations 
r  Bcessary  to  implement  the  statutory 
f  revisions  by  February  11, 1995. 

HHS  decided  to  request  advance 

0  Dmments  on  the  provisions  involving 
E  onpayment  or  termination  of  benefits 

1  nder  section  201  of  Public  Law  103- 

2  36  for  several  reasons.  Congress 
r  tandated  in  the  law  that  in 

J  romulgating  the  requfred  regulations 
\  'e  consult  with  professionals  in  the 
f  eld  of  DA&A  treatment.  This 
c  3nsultation  must  take  place  before  the 
r  igulations  can  be  drafted.  We  also 
t  elieve  it  warranted  that  we  obtain 
{ ublic  comment  on  the  novel  program 
r  jquirements  of  the  law  and  policy 
i  isues  at  the  same  time.  In  addition,  it 
i  1  clear  from  the  law  that  HHS  must 
I  ave  regulations  in  place  by  February 
'  1, 1995.  Accordingly,  we  are  seeking 
{  dvance  public  comments  to  be  used  in 
t  le  initial  formulation  of  the  rules 
\  irough  this  request.  In  addition,  we 
'.  ave  requested  individual  comments 
« irectly  from  various  treatment 
rofessionals  and  advocacy  groups 
round  the  country.  We  are  holding  and 
I  ttending  meetings  with  various 
I  reatment  professionals,  representatives 
f  referral  and  monitoring  agencies 
?MAs),  and  others  with  knowledge  of 


DA&A-related  issues  to  discuss,  in 
general,  contemporary  treatment 
philosophies  and  receive  the  individual 
views  of  those  in  attendance. 

n.  Summary  of  DA&A  Provisions  Prior 
to  the  Passage  of  Public  Law  103-296 

Prior  to  the  passage  of  Public  Law 
103-296,  there  were  no  special  program 
rules  for  Social  Security  DA&A 
beneficiaries.  SSI  beneficiaries  disabled 
based  on  DA&A  were  required  to  receive 
payment  through  a  representative  payee. 
These  SSI  beneficiaries  are  required  to 
undergo  treatment,  when  available,  at 
approved  facilities.  They  also  must 
comply  with  the  terms  of  their  treatment 
program  and  take  part  in  the  monitoring 
and  testing  procedures  established  by 
the  Secretary. 

in.  Major  DAScA-Related  Provisions  of 
Public  Law  103-296  Involving 
Nonpayment  or  Termination  of  Benefits 

A.  Payment  Limitation 

The  payment  of  SSI  benefits  will  be 
limited  to  36  months  for  individuals 
disabled  based  on  DA&A.  Also,  the 
payment  of  Social  Security  benefits  will 
be  limited  to  36  months,  but  this 
limitation  will  begin  with  the  first 
month  for  which  treatment  is  available, 
and  only  months  for  which  treatment  is 
available  are  counted  in  the  36-month 
period.  The  36-month  DA&A  payment 
restrictions  for  both  Social  Security  and 
SSI  benefits  will  cease  to  be  effective 
with  respect  to  benefits  for  months  after 
September  2004.  Medicare  and 
Medicaid  benefits  will  continue  as  long 
as  a  DA&A  beneficiary  whose  benefits 
have  been  suspended  for  less  than  12 
months,  or  terminated  after  36  months, 
continues  to  be  disabled  and  otherwise 
eligible.  Dependents'  benefits  will 
continue  as  long  as  the  DA&A 
beneficiary  whose  benefits  have  been 
suspended,  or  terminated  after  12 
months  of  noncompliance  or  the  36- 
month  payment  limit,  continues  to  be 
disabled  and  otherwise  eligible.  The 
payment  limit  will  not  apply  to 
individuals  who  are  disabled 
independent  of  their  DA&A.  Suspension 
months  will  not  be  counted  in  the  36 
months. 

B.  Suspension  for  Noncompliance 

Benefits  will  be  suspended  for 
noncompliance  with  treatment  for  both 
Social  Security  and  SSI  beneficiaries, 
beginning  the  first  month  following  the 
month  beneficiaries  are  notified  of  such 
noncompliance.  Once  an  individual  is 
determined  to  be  in  noncompliance  and 
benefits  are  suspended,  benefits  must 
continue  to  be  suspended  until  after  the 
beneficiary  demonstrates  compliance 
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with  treatment  requirements  for 
specified  periods---a  minimum  of  2 
months.  3  months,  and  6  months, 
respectively,  for  the  first,  second,  and 
third  or  subsequent  instances  of 
noncompUance.  Suspension  of  benefits 
for  12  consecutive  months  for 
noncompliance  will  result  in 
termination  of  benefits. 

C.  Treatment  Requirement 

The  treatment  participation 
requirement,  which  now  applies  only  to 
SSI  beneficiaries,  will  be  extended  to 
Social  Seairity  beneficiaries  disabled 
based  on  DA&A.  Additionally,  SSA  will 
be  required  to  provide  for  the 
monitoring  of  progress  in  treatment.  The 
provision  is  to  be  implemented 
begiiming  after  the  effective  date  with 
newly  adjudicated  cases  and  Social 
Security  beneficiaries  already  on  the 
rolls  with  a  primary  diagnosis  of  DA&A 
and  extended  to  other  applicable 
beneficiaries  as  quickly  as  possible. 

D.  Referral  and  Monitoring  Agencies 
(RMAs) 

Contracts  with  RMAs  are  in  place  in 
most  States  as  a  result  of  statutory 
requirements  that  the  Secretary  provide 
for  the  monitoring  and  testing  of  title 
XVI  DA&A  beneficiaries.  Pursuant  to 
Public  Law  103-296,  new  RMA 
contracts  must  be  established  in  each 
State  and  regulations  must  be  issued 
which  define  appropriate  treatment  and 
establish  guidelines  to  be  used  to  review 
and  evaluate  compliance  and  measure 
progress  for  individuals  disabled  based 
on  DA&A.  The  new  contracts  are  needed 
in  part  because  the  RMAs  will  handle 
additional  workloads  (i.e.,  title  II 
beneficiaries)  and  will  take  on 
additional  functions.  New  regulations 
are  required  by  the  legislation  to 
implement  the  new  program 
requirements. 

E.  Retroactive  Benefits 

The  law  requires  incremental 
payment,  on  a  prorated  basis,  of 
retroactive  Social  Security  and  SSI 
benefits  to  individuals  disabled  based 
on  DA&A,  with  a  limited  exception  for 
those  who  have  outstanding  debts 
related  to  housing  and  are  at  high  risk 
of  homelessness.  Retroactive  benefits 
due  an  individual  whose  entitlement 
terminates  will  continue  in  prorated 
amounts  until  they  are  fully  paid.  No 
retroactive  payments  will  be  made  in 
periods  of  suspension  for 
noncompUance  with  treatment 
requirements.  In  addition,  if  a 
beneficiary  dies  without  having 
received  all  retroactive  benefits,  the 
unpaid  amoimt  is  treated  like  any  other 
underpayment. 


IV.  Policy  Questions 

The  statutory  provisions  regarding 
nonpajrment  and  termination  of  benefits 
present  many  novel  policy  issues.  SSA 
has  made  separate  contacts  with  DA&A 
treatment  professionals  to  obtain  views 
on  issues  of  treatment,  compliance  and 
monitoring.  In  addition,  SSA  is  facing 
many  operational  issues  in  terms  of 
putting  the  processes  and  systems  in 
place  to  implement  these  provisions. 
This  request  for  public  comments  is 
focused  on  the  policy  issues  which,  in 
our  opinion,  have  a  broad  public 
import,  and  on  which  SSA  will  benefit 
from  receiving  a  wide  range  of  public 
views. 

The  questions  which  follow  may 
necessitate  different  responses 
depending  on  whether  the  answer 
relates  to  alcohohsm  or  to  different 
types  of  drug  addiction.  SSA  requests 
that  commenters  identify  to  which 
type(s)  of  addiction  a  particular 
response  appUes.  Public  comments  are 
requested  on  the  following  policy 
issues: 

A.  Defining  Appropriate  Treatment 

The  new  legislation  requires  that 
individuals  disabled  based  on  DA&A 
undergo  appropriate  substance  abuse 
treatment.  Currently,  there  are  no 
specific  guidelines  in  the  regulations 
which  define  "appropriate  treatment." 
HHS  defines  "appropriate  treatment"  at 
§  416.937  for  SSI  cases  as  "recognized 
medical  or  other  professional 
procedures  for  treatment  of  drug 
addiction  or  alcoholism  which  is  carried 
out  at  or  under  the  supervision  of,  an 
approved  institution  or  facility  (or 
facilities).  This  treatment  may  include — 

(a)  Medical  examination  and  treatment; 

(b)  Psychiatric,  psychological  and 
vocational  counselling;  or  (c)  Other 
appropriate  services  for  drug  addiction 
or  alcoholism."  Instead  of  requiring  the 
use  of  specific  regulatory  guidelines, 
SSA  has  directed  employees  of 
treatment  focilities  or  of  RMAs  under 
contract  with  SSA  to  make  judgments  in 
determining  appropriate  treatment. 

SSA  is  considering  adopting  a  policy 
defining  "appropriate  sulKStance  abuse 
treatment"  for  individuals  disabled 
based  on  DA&A  in  general  terms  under 
which  SSA  would  continue  to  rely  on 
the  judgments  of  treatment 
professionals.  For  example,  a  general 
definition  of  appropriate  treatment 
could  refer  to  substance  abuse  treatment 
which  serves  the  need  of  the  individuals 
in  the  least  restrictive  setting. 
Accordingly,  appropriate  treatment 
would  be  determined  on  the  basis  of  a 
comprehensive  assessment  in  which 
each  individual's  needs  are  defined  and 


compliance  with  such  indivlduaUzed 
treatment  would  be  overseen  by  an 
approved  institution  or  facility  as 
defined  in  regulations.  SSA  may  also 
incorporate  the  examples  from  our 
current  regulations  cited  above. 
Questions:  What  is  considered 
"appropriate"  substance  abuse 
treatment?  What  factors  should  be 
considered  in  placing  an  individual  in 
treatment?  What  ranges  of  treatment 
modalities  fall  within  an  appropriate 
treatment  spectrum  for  the  most 
common  types  of  substance  abuse 
problems?  Recognizing  that  some 
individuals  may  abuse  more  than  one 
substance,  how  should  "appropriate 
treatment"  be  defined  when  there  is 
more  than  one  substance  involved? 
With  the  objective  of  placing  as  many 
clients  as  possible  in  appropriate 
treatment,  how  should  the  parameters  of 
appropriate  treatment  be  defined,  i.e., 
what  would  be  the  ciraunstances  under 
which  the  cfient  would  not  benefit  from 
treatment?  Should  the  regulations  refer 
generally  to  individual  assessments 
being  made  by  professionals  or  should 
specific  treatment  guidelines  be 
included? 

B.  Availability  of  Treatment 

The  legislation  requires  the  disabled 
individual  to  undergo  treatment  which 
is  "available"  but  does  not  define  the 
term.  The  current  substance  abuse 
treatment  requirements  are  applicable 
only  to  title  XVI  beneficiaries,  and  not 
to  title  n  beneficiaries.  The  current 
regulations  at  §  416.939  provide 
guidance  on  when  treatment  for  DA&A 
is  considered  available  for  title  XVI 
beneficiaries.  Generally,  SSA 
determines  whether  treatment  is 
available  based  on:  obtaining  a 
treatment  vacancy  at  no  cost  to  the 
individual;  the  location  of  the  facility; 
availability  and  cost  of  transportation  to 
the  individual:  the  individual's  general 
health;  the  individual's  particular 
condition  and  circumstances;  and,  the 
treatment  that  is  required. 

SSA  is  considering  the  adoption  of 
the  same  guidelines  for  determining  the 
availability  of  treatment  to  title  II  and 
title  XVI  beneficiaries.  However,  we 
would  like  to  receive  any  comments  on 
whether  these  guideUnes  are  adequate 
or  if  other  factors  should  be  considered. 

Questions:  How  should  SSA  define 
available  substance  abuse  treatment? 
Should  availability  take  into 
consideration  the  client's  access  to 
transportation,  education,  famiUal 
situation  and/or  health?  What  other 
factors  should  be  considered,  if  any? 
Should  clients  seeking  readmission  to 
treatment  after  a  periMl  of 
noncompliance  be  given  priority  for  a 
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trealment  slot  over  other<:)ients 
awaiting  initial'4iitake  inte  treatment? 

C.  Defining  and  Measuring  Progress 

Currently.  SSA  has  no  Tuies  for 
defining  and  measuring  progieas 
expected  to  be  achieved  by  participants 
in  treatment  programs.  The  law  requires 
that  such  regulations  be  developed  in 
establishing  guidelines  used  to  revietv 
and  evaluate  compUance  with 
treatment.  Treatment  professionals  may 
have  differing  views  and  opinions  on 
defining  and  measuring  progress^ 
Progress  ris  related  to  compliance. 
Currently,  providers  determine 
treatment  and  measures  of  progress.  The 
difficuh  task  for  SSA  is  to  determine  to 
what  etttent  it  can  be  externally 
validated.  SSA  is  considering  denning 
parameters  of  progress  as  clinical 
measures,  such  as  attendance, 
participation  in  activities,  changes  in 
physical  and  mental  limitations,  degnsf 
of  abstinence,  drug  testing  results, 
attitude,  cooperation,  mental/ 
psychological  status  and  instances  Of 
relapse. 

Questions:  What  constitutes  progress 
in  substance  abuse  treatment?  What  are 
the  most  effective  and  reliable  means  of 
measuring  progress  in  substance  abuse 
treatment?  How  can  these  be  quantified 
and  reported  regularly  in  a  cost-effective 
mode?  What  methods  currently  exist  for 
vahdating  progress  with  treatment? 

D.  /Evaluating  Compliance  With 
Treatment 

Currently,  there  are  no  specific 
guidelines  in  the  regulations  to  evaluate 
beneficiaries'  compliance  with  the 
treatment  requirements.  Determinations 
on  compliance  generally  have  been 
based  on  judgments  made  by  employees 
of  the  treatment  facilities  or  of  the 
RMAs  under  contract  -n'ith  SSA.  The 
statute  requires  that  the  Secretary  issue 
regulations  establishing  guidelines  for 
evaluating  whether  individuals  entitled 
to  benefits  based  onDAfrA  are  in 
compliance  and  progressing  with 
treatment  requirements. 

There  are  a  wide  range  of  issues  thai 
pertain  to  evaluating  compliance  with 
treatment,  including  views  on  how  to 
define  success  within  a  treatment 
modality.  I^or  example,  some  believe 
that  individuals  can  be  «}q>ected  to 
undergo  periods  of  drug  or  alcohol  use 
even  though  Ihey  are  following  a 
treatment  plan  in  large  part. 

Questions:  What  are  tne  factors -we 
should  use  to  evahiate  compliance  with 
substance  abuse  treatment?  How  should 
a  relajjse  be  treated  or  evaluated  for 
purposes  of  compiliance?  Are  there 
varying  degrees  of  relapse  which  may  or 
uxav-aotindlcate  noncompliance?  Widio 


one  isolated  incident  may  net^ 
defined  as  noncompliance,  vMhat 
number  of  "second  chances"  should  be 
provided?  Should  positive  drug. or 
alcohol  tests  be  used  as  a  tool  to 
measure  oonipUance?  If  yes,  how,  i.e..  a 
single  test,  a  certain  number  of  tests,  or 
tests  in  conjunction  with  other 
indicators?  If  other  indicators  should  be 
factored  in.  what  are  those  indicators? 
How  reliable  are  these  tests?  Are  there 
other  types  of  testing  or  criteria  that 
could  be  used  to  monitor  compliance 
with  the  substance  abuse  treatment 
requirements?  How  frequently  should 
testing  be  done?  What  are  the  customary 
and  reasonable  charges  for  testing?  How 
and  by  whom  are  test  specimens  (blood, 
urine,  breath)  collected?  Should  this  be 
done  outside  a  clinical  or  laboratory 
setting,  and  can  it  be  done  properly  and 
effectively  outside  such  a  setting?  If  so, 
please  provide  examples  of  appropriate 
nonclinic-based  procedures. 

How  should  SSA  evaluate  compliance 
with  Alcoholics  AnonjTnou*  and 
Narcotics  Anonymous?  SSA  is 
considering  a  requirement  for 
individuals  to  get  signed  statements  of 
attendance. 

E  Frequency'  of  Monitoring  by  the  TtMA 

Currently,  the  treatmeirt  requirements 
have  been  applicable  only  to  title  X\'l 
beneficiaries,  and  not  to  title  11 
beneficiaries.  Accordingly,  although 
there  are  RMAs  nnder  contract  in  most 
States,  they  serve  only  the  title  XVI 
population  and^e  referral  and 
monitoring  work  presently  being 
performed  is  not  as  extensive  as  the  new 
legislation  requires.  There  are  no 
regulations  regarding  the  referral  and 
monitoring  functions. 

The  law  requires  SSA  to  establish  one 
or  more  RMAs  in  each  State.  One 
fimction  of  the  RMA  will  be  to  monitor 
progress  and  compliance  \vifh  the 
treatmem  program.  Currently,  SSA 's 
contracts  with  RMAs  require  monitoring 
weekly  for  fte  1st  month;  bi-weekly  for 
the  2nd  and  3rd  months;  then  monthly 
forthe  4th  through  12th -months  of 
treatment.  SSA  is  considering  a 
requirement  that,  initially,  each  client 
be  monitored  bi-weekly  for  Ae  first  3 
months  and  monthly  thereafter. 
Oiigoing  TOonftily  monitoring  is 
consistent  with  legislative  requirements 
that  benefits  can  be  suspended  on  a 
month!  v  basis. 

MonSi'ly  -monitoring  resuhs  -m 
considerable  administrativecost  to  the 
Agency.  If  reliable  monitoring  can^ 
accomplished  on  a  quarterly  or  semi- 
annual basis,  the  tipt  administrative  cost 
would  he  reduced. 

Qaestions:  SSA  would  appreciate 
recei\-inp  view's  go.  whether  a 


monitoring  schedule  other  than  montiily 
could  be  more  effective,  in  other  words, 
how  frequently  should  the  average 
DA&A  beneficiary  be  monitored  by 
SSA's  RMA  to  ass-are  the  beneficiary  is 
in  compliance  with  the  terms  and 
conditions  for  treatment,  including 
measuring  progress  in  treatment? 
Should  frequency  of  monitoring  change 
in  the  course  of  the  treatment  program? 
If  so.  under  what  circumstances? 

F.  Defining  "Good  Cause"  for  Failure  To 
Comply 

Currently,  payments  are  suspended  if 
a  title  XVI  beneficiary  entitled  to 
disability  based  on  DA&A  fails  to 
comply  with  available  treatment.  When 
benefits  are  suspended  for 
noncompliance,  the  suspension 
continues  until  the  individual 
undergoes  the  required  treatment  and 
compliance  is  verified  or  the  benefits 
are  terminated  (see  §  416.1826).  There 
are  no  current  title  II  provisions 
requiring  treatment  for  DA&A  or 
sanctioning  noncompliance  with 
treatment.  There  also  are  no  rules  for 
establishing  "good  cause"  for  not 
complying  wifh  treatment.  However, 
"good  cause"  is  an  established  concept 
that  is  apphed  in  other  coinexts  in 
evaluating  the  fulfillment  of  program 
requirements  in  both  the  Social  Security 
and  SSI  benefits  programs. 

The  legislation  extends  the 
requirement  for  suspension  of  benefits 
for  noncompUance  to  title  11 
beneficiaries.  Individuals  entitled  to  ii 
benefit  based  on  DA&A  are  required  to 
comply  with  substance  abu.se  treatment 
requirements.  A  beneficiary  who  fails  to 
comply  with  treatment  requirements 
will  have  his/her  benefits  suspended 
beginning  with  the  first  month  after  he/ 
she  has  been  notified  of  the 
determination  of  Doncompiiancc.  SSA  is 
considering  implementing  regulations 
which  would  provide  a  "good  cause" 
exception  to  this  requirement  and 
which  could  set  forth  examples  of  "good 
cause"  for  net  comptying  %vith  the 
treatment  reqairement.  There  are  a 
multitude  df -possible  definitions  eif 
"good  cause,"  ranging  from 
hospitalization  or  other  health-related 
events  to  pereonal  emeurgencies  sudi  as 
a  death  in  the  family  or  illness  of  a 
family  member.  On  the  other  hand, 
inability  to  comply  due  to  ramifications 
resulting  from  the  abuse  of  drugs  or 
alcohol  should  not 'be  "good  cause." 

Questions:  What  sihoutd  .constitute 
"good  canse"  for  lailing  to  comply  witii 
prescribed  substance  abuse  treatment? 
What  should  not  constitute  "good 
cause?"  Afeifbere  cert»n  obstacles  to 
compHing'wHh  troatment  that^iew 
individuals  should  be  able  to  overcoiae? 
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G.  Costs  and  Benefits 

SSA  is  not  now  in  a  position  to  assess 
tlie  societal  costs  and  l^nefits  of  the 
provisions  in  a  manner  that  would 
produce  specific  quantitative  estimates 
for  pubhc  comment.  At  this  time,  we 
cannot  predict  the  future  effect  of 
encouraging  treatment  and  rewarding 
compliance  versus  noncompliance  with 
the  program  requirements  and  the 
resulting  suspension  or  termination.  For 
example,  it  is  possible  that  significantly 
more  beneficiaries  will  successfully 
complete  treatment  as  a  result  of  the 
new  requirements.  Because  of  the 
limitation  of  existing  data  and  analytic 
models  as  well  as  limited  Agency 
resources,  SSA  cannot  provide  a 
quantitative  estimate  of  such  effects.  We 
intend  to  publish  in  the  Federal 
Register  at  the  time  of  promulgation  of 
the  interim  final  rule,  an  evaluation  of 
the  prospective  quantifiable  and  non- 
quantifiable  costs  and  benefits  of  the 
rule  and  of  reasonable  alternative 
approaches  considered  in  the 
development  of  the  rules.  At  this  time, 
we  are  limited  to  a  description  of  some 
of  the  potential  costs  and  benefits  that 
will  need  to  be  considered. 

Benefits 

The  first  type  of  benefit  which  should 
be  realized  fi^m  these  new  program 
requirements  is  an  increase  in  the 
number  of  substance-dependent 
individuals  receiving  treatment.  Other 
potential  benefits  to  society  include  a 
reduction  in  Social  Security  and  SSI 
program  expenditures  due  to  the  36- 
month  pajTnent  restriction  and 
suspension  of  benefits  for 
noncompliance  with  treatment 
requirements.  The  number  of 
individuals  receiving  treatment  may 
grow  because  these  requirements  would 
make  benefits  conditioned  on 
compliance  with  available  treatment.  To 
the  extent  that  treatment  is  successful, 
these  individuals  may  realize  improved 
mental  and/or  physical  health,  reducing 
use  of  public  and  private  health 
facilities.  They  may  be  more  receptive 
and  prepared  for  vocational 
rehabilitation  and/or  return  to  work. 
Although  reductions  in  substance 
dependency  offer  a  broad  array  of 
benefits  to  society,  the  difficulties  of 


quantifying  and  valuing  them  lead  us  to 
concentrate  our  efforts  in  this  benefits 
assessment  on  changes  in  the  number  of 
individuals  receiving  treatment  and  the 
likely  reductions  in  their  substance 
dependencies. 

Costs 

Savings  to  the  Social  Security  and  SSI 
programs  will  not  accrue  without  a 
significant  expenditure  of  Federal 
administrative  resources.  SSA  personnel 
must  closely  track  individuals 
throughout  their  months  of  eligibifity. 
They  will  process  suspensions  and 
terminations,  select  representative 
payees,  and  respond  to  reports  of 
noncompliance  with  required  treatment. 

SSA  will  enter  into  contracts  with 
RMAs  to  assess  treatment  needs  of 
beneficiaries,  refer  beneficiaries  for 
treatment,  monitor  treatment,  and  report 
to  SSA  on  beneficiary  compliance 
(including  progress  with  the  treatment 
plan).  The  RMA  structure  required  by 
the  statute  will  represent  a  significant 
program  cost. 

Additionally,  the  substance  abuse 
treatment  to  which  these  individuals  are 
referred  will  have  a  significant  cost. 
Including  this  cost  in  the  analysis  is 
appropriate  to  the  extent  that  the 
benefits  of  increased  participation  in 
treatment  programs  is  also  included.        • 
Beneficiaries  generally  cannot  be 
required  to  pay  for  the  treatment 
themselves.  Therefore,  the  cost  of 
treatment  will  need  to  be  absorbed  by 
existing  governmental  sources, 
including  Medicare  and  Medicaid,  and 
private  sources. 

The  administrative  requirements  for 
implementation  of  the  provisions  may 
result  in  "burdens"  on  members  of  the 
public  (e.g.,  completion  of  forms  and 
types  of  information  collection)  which 
are  subject  to  clearance  by  the  Office  of 
Management  and  Budget  (OMB).  If  such 
is  the  case,  required  clearance  will  be 
obtained  from  OMB  prior  to 
implementation  of  interim  final 
regulations. 

The  costs  and  benefits  of  the 
provisions  are  driven  by  the  statutory 
requirements.  This  Department  would 
welcome  any  comments  or  suggestions 
for  reducing  administrative  costs  and 
reducing  the  burden  on  individuals, 
RMAs,  substance  abuse  treatment 


providers  and  other  entities.  Such 
information  will  help  us  refine  the 
necessary  policies  and  procedures.  Our 
aim  is  to  carry  out  the  Congressional 
mandate  at  the  least  possible  cost  and 
burden  to  organizations  and  members  of 
the  public. 

V.  Request  for  Comments 

To  maximize  pubUc  participation 
early  in  the  rulemaking  process,  we 
invite  you  to  comment  on  the  cost  and 
benefit  issues  raised  in  this  request, 
particularly  vvith  respect  to  any  policy 
recommendations  in  response  to  this 
solicitation.  In  addition,  we  solicit 
comments  on  particular  policy  issues, 
such  as  the  definition  of  "compliance," 
"good  cause,"  and  "appropriate 
treatment."  Finally,  we  request 
comments  on  any  other  aspects  of  the 
provisions  of  the  provisions  of  the  law 
related  to  the  nonpayment  and 
termination  of  benefits  on  behalf  of 
individuals  disabled  based  on  DA&A. 

VI.  Next  Steps 

After  analysis  of  the  comments 
received  in  response  to  this  request,  as 
well  as  the  other  information  obtained, 
HHS  plans  to  develop  and  publish 
interim  final  regulations  to  implement 
the  regulations  required  to  be  in  place 
by  February  11, 1995.  In  the  interim 
final  regulations,  we  will  provide 
another  opportunity  for  public 
comment.  After  the  end  of  that  conmient 
period,  we  plan  to  analyze  the 
comments  and  determine  whether 
changes  to  our  interim  final  regulations 
are  warranted. 

VII.  Authority 

The  authority  citation  for  this  request  is: 
Sees.  205(a).  221.  225,  1102,  1611,  1614, 
1631,  and  1633  of  the  Social  Security  Act;  42 
U.S.C  405(a).  421,  425, 1302, 1382, 1382c, 
1383  and  1383b;  and  sec.  201  of  Pub.  L.  103- 
296. 

Dated:  October  7. 1994. 
Shirley  S.  Chater, 
Commissioner  of  Social  Security. 

Approved:  October  12. 1994. 
Donna  E.  Shalala. 

Secretary  of  Health  and  Human  Senices. 
IFR  Doc.  94-25747  Filed  10-13-94: 1:17  pm) 
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Executive  Order  12931  of  October  13,  1994 
Federal  Procurement  Reform 


faL  of  thp  n?t  !f IfA  '"  r  ^  P^^^^"^  by  th^  Constitution  and  the 
InToS-  •     »  "°'*!^  ^^^}^^  °f  America,  and  in  order  to  ensure  effect  ve 

^rrf£"^"^  ^P^'^'"*.^^-^^"^  ^^'  »^^"gh  fundamental  r^oi^sln^v 
emment  procurement,  it  is  hereby  ordered  as  follows:  ^^onns  m  uov- 

Section  1.  To  make  procurement  more  effective  in  support  of  mission  accom 
givl^^tf"/  consistent  with  recommendations  of  the  NatLTl  pS.™an^ 
a^dTr^i^lUi^ "^'^  ^"^*^  ^^'  ^"  *^«  P— nt  ^f^u^pli" 

(a)  Review  agency  procurement  rules,  reporting  requirements  contractual 
requirement,  certification  procedures,  and  other  admi^st^atWe  DrScSs 

Z^wfh'^;;"  '^°'.'  ^."^^"^  by  «t«^"»*^>  ^d.  where  precicabr^S?a^e 
them  with  guiding  principles  that  encourage  and  reward  innovat^onr 

(b)  Review  existing  and  planned  agency  programs  to  assure  that  .^..rh 
programs  meet  agency  mission  needs;    *      ^  ^    ^™"*  '°  ^"'^  **^^*  «"c'» 

.n?«f"^"^  *^!f  procurement  organizations  focus  on  measurable  results 
ami  on  increased  attention  to  understanding  and  meeting  customer  Ss! 

nllri  m?^^^  *^!  ""'^  °^  commercially  available  items  where  practicable 
place  more  emphasis  on  past  contractor  performance,  and  prSmore  te^t' 

setTce"     '     '"  '™P^^  ^°"  ^°'*  •"  ^^^^^*'"8  ^°-^^  f°^  ?"PP"^  a?d 

(e)  Ensure  that  simplified  acquisition  procedures  are  used,  to  the  maximum 
extent  practicable  for  procurements  under  the  simplified  a^quisUio^™^ 
old  m  order  ta  reduce  administrative  burdens  and  more  effSlv  support 
the  accomphshment  of  agency  missions;  «"eciu  eiy  support 

(0  Expand  the  use  of  the  Governmem  purchase  card  by  the  aeencv  and 
take  maximum  advantage  of  the  micro-purchase  authority  provfS?n^e 

t?  thP  J^«'^"'''"°"^^'^"'^"°^"«  ^^^  °f  ^««4  by  delegatingXSthor  tv 
to  the  maximum  extent  practicable,  to  the  offices  th?t  will  be  using    he 
supplies  or  services  to  be  purchased;  ^    ^ 

(g)  Establish  clear  lines  of  contiacting  authority  and  accountability; 

(h)  Establish  career  education  programs  for  procurement  orofessionaU 
including  requirements  for  successful  completion  Sf  educTonal  rSuirements 
?evS'nnt-t°?  ^™!"^"gi°^  «"^  J«vel  positions  and  for  promo  io^tS 
forcl;  ^  '  '"  °''*^'  *°  ^"'""^  "  bighly  qualified  procurement  ^Sork 

(i)  Designate  a  Procurement  Executive  with  agency-wide  resoonsibilitv 
to  oversee  development  of  procurement  goals,  guidelin^  Ld^lnnovat iorf 
XnT  '"^  "'t'^^  procurement  office VorlancfagainststatrgS' 
thp  «ln  T^i  development  of  the  procurement  work  force,  and  advii 
the  agency  heads. whether  goals  are  being  achieved:  and 

(i)  Review  existing  and  planned  information  technology  acquisitions  and 
conliBCts  to  ensure  that  the  agency  receives  the  best  valSwh  regard 
L^a^f  olTaS"^'  ^"'  ^°"^^^-  ^''«-^^-  ^"  --  where^£st?a?;'e 
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Sec  2.  The  Director  of  the  Office  of  Personnel  Management,  in  consultation 
witl  the  heads  of  executive  agencies,  shall  ensure  that  personnel  policies 
and  classification  standards  meet  the  needs  of  executive  agencies  for  a 
pro^ssiohal  procurement  work  force. 


Sec 

aftei 
shal 
pol 
refo: 

( 


a 


(b 
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3.  The  Administrator  of  the  Office  of  Federal  Procurement  Policy, 

consultation  with  the  Director  of  the  Office  of  Management  and  Budget, 

work  jointly  with  the  heads  of  executive  agencies  to  provide  broad 

;y  guidance  and  overall  leadership  necessary  to  achieve  prbcurement 

^m,  including,  but  not  limited  to: 
Coordinating  Government-wide  efforts; 

Assisting  executive  agencies  in  streamlining  guidance  for  procurement 


proc  esses; 

(c 
and 


Identifying  desirable  Government-wide  procurement  system  criteria; 


(d   Identifying  major  inconsistencies  in  law  and  policies  relating  to  procure- 


mer 


that  impose  unnecessary  burdens  on  the  private  sector  and  Federal 
pro(  urement  officials,  and,  following  coordination  with  executive  agencies, 
subi  litting  necessary  legislative  initiatives  to  the  Office  of  Management  and 
Bud  5et  for  the  resolution  of  such  inconsistencies. 
Sec.  4.  Executive  Order  No.  12352  is  revoked. 


THE  WHITE  HOUSE. 
Ockber  13,  1994. 
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Presidential  Determination  No  94-56  of  September  30,  1994 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1).  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $30,000,000  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  unexpected,  urgent  needs  of  refugees,  returnees,  and  conflict  victims 
from  Rwanda  and  Burundi.  These  funds  may  be  contributed  to  international 
and  nongovernmental  oiganizations.  as  appropriate. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  this  memorandum  in  the  Federal  Register. 


lXnAJ^^i^A>A<r^AMidb^XA 


THE  WHITE  HOUSE. 
Washington,  September  30,  1994. 
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-Presidential  Determination  No.  94-58  of  September  30,  1994 

Assistance  for  Independent  States  of  the 
Former  Soviet  Union 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  564  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1995  (Public  Law  103-306),  I  hereby 
determine  that  the  provision  of  funds  to  the  Government  of  Russia  is  in 
the  national  security  interest  of  the  United  States. 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  determination 
and  to  publish  it  in  the  Federal  Register. 


IXrto^^i^A^A  ^o'tu^^^ 


(FR  Doc.  94-25809 
Filed  10-13-94;  4:27  pm) 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington.  September  30.  1994. 
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Presidential  Detennination  No.  9S-1  of  October  1.  1994 

Determination  of  FY  1995  Refugee  Admissions  Numbers  and 
Autfaorizatioos  of  In-Country  Refugee  Status  Pursuant  to  Sec- 
tions 207  and  icn(a)(42).  Respectively,  of  the  Immigration 
and  Nationality  Act  and  Determination  Pursuant  to  Section 
2(bK2)  of  the  Migration  and  Refugee  Assistance  Act,  as 
Amended 


Meanramhim  for  the  Seaeiuy  <rf  State 

In  accordance  writh  Section  207  of  the  Immigration  and  Nationality  Act 
rthe  Act"}  (8  U.S.C  1157),  as  amended  and  after  appropriate  consultation 
with  the  Congress,  I  hereby  make  the  following  determinations  and  authorize 
the  foilo%\ring  actions: 

The  admissioD  of  up  to  112.000  refugees  to  the  United  States  during 
FY  1995  is  iustified  by  humanitarian  concerns  or  is  otherwise  in 
the  national  interest;  provided,  however,  that  this  number  shall 
be  understood  as  including  persons  admitted  to  the  United  States 
during  FY  1995  with  Federal  refugee  resettlement  assistance  under 
the  Amerasian  imm^rant  admissions  program,  as  provided  below. 

The  110.000  funded  admissions  shall  be  allocated  among  refugees 
of  special  humanitarian  concern  to  the  United  States  as  described 
in  the  documentation  presented  to  tiie  Congress  during  the  consulta- 
tions that  preceded  this  detennination  and  in  accordance  with  the 
following  regional  allocations;  provided,  however,  that  the  number 
allocated  to  the  East  Asia  region  shall  include  persons  admitted 
to  the  United  States  during  FY  1995  with  Federal  refugee  resettle- 
ment as»stance  under  Section  584  of  the  Foreign  Operations.  Export 
Financing  and  Related  Programs  Appropriations  Act  of  1988,  as 
contained  in  Section  101(e)  of  Public  Law  100-202  (Amerasian 
immigrants  and  their  fantily  men^rs);  provided  further  that  the 
number  allocated  to  the  former  Soviet  Union  shall  include  persons 
admitted  who  were  nationals  of  the  former  Soviet  Union,  or  in 
the  case  of  persons  having  no  nationality,  who  were  habitual  resi- 
dents of  the  former  Soviet  Union,  prior  to  September  2, 1991: 

Africa 7.000 

East  Asia 40.000 

Former  Soviet  Union/Eastern  Europe  48,000 

Latin  America/Caribbean  .  8,000 

Near  East/South  Asia 5.000 

Unallocated  (funded) 2,000 

The  2,000  unallocated  federally  funded  numbers  shall  be  allocated 
as  needed.  Unused  admissions  numbers  allocated  to  a  particular 
region  within  the  110,000  federally  funded  ceiling  may  be  transferred 
to  one  or  more  other  regions  if  there  is  an  overriding  need  f(X 
greater  numbers  for  the  region  or  regions  to  which  the  numbers 
are  being  transferred.  You  are  hereby  authorized  and  directed  Jo 
consult  with  the  judiciary  committees  of  the  Congress  prior  to  any 
such  use  of  the  unallocated  numbers  or  reallocation  of  numbers 
from  one  region  to  another. 
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The  2,000  privately  funded  admissions  are  not  designated  for  any 
country  or  region  and  may  be  used  for  refugees  of  special  humani- 
tarian concern  to  the  United  States  from  any  region  provided  that 
private  resources  are  available  to  fund  the  reasonable  cost  of  their 
admission  and  resettlement. 

Pursuant  to  Section  2(b)(2)  of  the  Migration  and  Refugee  Assistance 
Act  of  1962,  as  amended,  22  U.S.C.  2601(b)(2),  I  hereby  determine 
that  assistance  to  or  on  behalf  of  persons  applying  for  admission 
to  the  United  States  as  part  of  the  overseas  refugee  admissions 
program  will  contribute  to  the  foreign  policy  interests  of  the  United 
States  and  designate  such  persons  for  this  purpose. 

An  additional  10,000  refugee  admissions  numbers  shall  be  niade 
available  during  FY  1995  for  the  adjustment  to  permanent  resident 
status  under  Section  209(b)  of  the  Act  (8  U.S.C.  1159(b))  of  aliens 
who  have  been  granted  asylum  in  the  United  States  under  Section 
208  of  the  Act  (8  U.S.C.  1158),  as  this  is  justified  by  humanitarian 
concerns  or  is  otherwise  in  the  national  interest.  An  estimated  8,500 
aliens  were  granted  asylum  during  FY  1994  under  Section  208 
of  the  Act. 

In  accordance  with  Section  101(a)(42)  of  the  Act  (8  U.S.C. 
1101(a)(42))  and  after  appropriate  consultation  with  the  Congress, 
I  also  specify  that,  for  FY  1995,  the  following  persons  may,  if 
otherwise  qualified,  be  considered  refugees  for  the  purpose  of  admis- 
sion to  the  United  States  within  their  countries  of  nationality  or 
habitual  residence: 

a.  Persons  in  Vietnam 

b.  Persons  in  Cuba 

c.  Persons  in  Haiti 

d.  Persons  in  the  former  Soviet  Union 
are  authorized  and  directed  to  report  this  Determination  to  the  Congress 


imm  Bdiately  and  to  publish  it  in  the  Federal  Register. 


OsTtUAiUOA  ^j\0^iudk-^A^ 


THE  WHITE  HOUSE, 
Washington.  October  13.  1994. 


cc  T  le  Attorney  General 

1  he  Secretary  of  Health  and  Human  Services 
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Memorandum  of  October  7,  1994 

Vessel  War  Risk  Insurance  Under  Title  XII  of  the  Merchant 
Marine  Act,  1936 


Memorandifm  for  the  Secretary  of  Defense  [and]  the  Secretary  of  Trans- 
portation 

By  virtue  of  the  authority  vested  in  me  by  section  1205  of  the  Merchant 
Marine  Act  of  1936.  as  amended  (46  U.S.C.  App.  1285),  1  hereby  approved 
the  procurement  of  any  insurance  within  the  scope  of  section  1205  from 
the  Secretary  of  Transportation  by  the  Department  of  Defense  for  vessels 
under  charter,  contract,  tender,  or  agreement  with  the  Department  of  Defense, 
entering  the  territorial  waters  of  Haiti  excluded  under  commercial  war  risk 
trading  warranties,  whenever  the  Secretary  of  Defense  determines  such  insur- 
ance to  be  necessary.  This  approval  is  effective  for  60  days. 

The  Secretary  of  Transportation  is  directed  to  bring  this  approval  to  the 
immediate  attention  of  all  operators. 


IXTtUX^UOA  <Pt^Midk^<i^ 


THE  WHITE  HOUSE. 
IVasbington.  October  IJ.  1994. 
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Memorandum  of  October  13,  1994 

Continued  Commitment  to  Small,  Small  Disadvantaged,  and 
Small  Women-Owned  Businesses  in  Federal  Procurement 


Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies  (and) 
the  President's  Management  Council 

It  is  the  policy  of  the  Federal  Government  that  a  fair  proportion  of  its 
contracts  be  placed  with  small,  small  disadvantaged,  and  small  women- 
owned  businesses.  Such  businesses  should  also  have  the  maximum  prac- 
ticable opportunity  to  participate  as  subcontractors  in  contracts  awarded 
by  the  Federal  Government  consistent  with  efficient  contract  performance. 
I  am  committed  to  the  continuation  of  this  policy.  Therefore,  I  ask  that 
you  encourage  the  use  of  various  tools,  including  set-asides,  price  preferences, 
and  section  8(a)  of  the  Small  Business  Act  (15  U.S.C.  637(a)),  as  necessary 
to  achieve  this  policy  objective. 

The  Federal  Acquisition  Streamlining  Act  of  1994  authorizes  civilian  agencies 
to  utilize  set-aside  procurements  for  small  disadvantaged  businesses.  The 
Act  also,  for  the  first  time,  establishes  goals  for  contracting  with  small 
women-owned  businesses.  These  provisions,  along  with  others  in  the  Act, 
will  provide  greater  access  to  Federal  Government  business  opportunities 
for  small,  small  disadvantaged,  and  small  women-owned  businesses.  Depart- 
ment and  agency  heads  should  ensure  that  efforts  to  streamline  acquisition 
procedures  encourage  the  participation  of  these  businesses  in  Federal  pro- 
curements. 

This  memorandum  shall  be  published  in  the  Federal  Register. 


lXrvu^-^«^>^  ^^T^Um^^ 


THE  WHITE  HOUSE. 
Washington,  October  13.  1994. 
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Federal  AcquisNton 
Streamlining  Act  of  1994  (Oct. 
13.  1994;  108  Stat  3243:  167 
pages) 

£.  2170rt>.L  103-356 

Government  Management 
Reform  Act  of  1994  (Oct.  13. 
1994;  108  Stat.  3410;  8 
pages) 
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CFR  CHECKLIST 


TM* 


Stock  Number 


Prtca      Revision  Date 


TNs  ctieddist,  prepared  by  the  Office  of  tfie  Federal  Register,  is 

published  weekty.  It  is  arranged  in  the  order  of  CFF^titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  been  i^ued  since  last 

week  and  whk:h  is  now  available  for  sale  at  the  Govjemment  Printing 

OffKe. 

A  checklist  of  current  CFR  volumes  comprising  a  c^nplefe  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  C  FR  Sections 

Affected),  whk^h  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volun*  es  is  $829.00 

domestic,  $207.25  additional  for  foreign  mailing.     ^ 

Mail  orders  to  the  Supertntendent  of  Documents,  At|n:  New  Orders, 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  4;ders  must  be 
accompanied  by  remittance  (check,  nwney  order,  GlPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  teiephoried 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  4202)  512-1800 
from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  yo  jr  charge  orders 
to  (202)  512-2233. 


TMe 


Stock  NumlMr 


1, 2  (2  Reserved) (869-022-00001-2) 

3  (1993  Compikition 
and  Ports  100  and 
101) (869-O22-C0002-1) 

4 (869-022-0000^9) 

5  Parts: 

1-«99  (869-022-0000(1-7) 

700-1199 (869^22^)0005-5) 

1200-End,  6  (6 
RMtn^ed) (869^X22-00006-3) 


Pi  c«      Revision  Date 

$1 .00       Jon.  1,  1994 


3  .00 
.50 


2 
1 


0-26 (869^)22-00007-1) 2  .00 

27-45  (869-022^)0008-0) h  .00 

4«1  - (869^)22-00009^) 20.00 

52  (869-022-00010-1) 30.00 

53-209 (869^)22-0001 1-0) 2lOO 

210-299 (869-022-00012-8) X  .00 

300-399 (869-022-00013-6) 1(  .00 

400-699 (869-022-00014-4) 1  j.00 


00 


'Jon.  1,1994 
Jon.  1, 1994 

Jon.  1,  1994 
Jan.  1, 1994 


Z  .00       Jan.  1,  1994 


700-899 (869-0224)0015-2) 

90(W99 (869-022-00016-1) 


t.00 

1.00 


1000-1059 (869-02M0017-9) 2l00 

1060-1 1 19 (869-0224)0018-7) 1 4.00 

1 120-1 199 (8694)22-00019-5 lioo 

1200-1499 (869-0224)0020-9) 31.00 

1500-1899 (8694)224)0021-7) sioo 

1900-1939 „ (8694)224)0022-5) 1$.00 

1940-1949 (8694)224)0023-3) 30.00 

1950-1999 (8694)224)0024-1) 3  i.00 

2000^nd (8694)224)00254)) 1|.00 


8 (8694)224)0026-8) . 

9  Parts: 

1-199  (869-022-00027-6)  , 

200-End  (86941224)0028^)  . 

10  Parts: 

0-50 (8694)224)0029-2) , 

51-199 (8694)224)0030-6) 

200-399 „ (8694)224)0031-4) 

400-499 (8694)224)0032-2) 

500-€nd (8694)224)0033-1) 

11  .'. (8694)22-00034-9) 

12  Parts: 

1-199  (8694)224)0035-7) 

200-219  . (8694)224)0036-5) 

220-299 (8694)224)0037-3) 

300-499  ._ (8694)22-00038-1) 

500-599 „.  (8694)224)00394)) 

600-€nd (8694)224)0040-3) 

13 9694)224)0041-1) 


2  1.00       Jan.  1, 1994 


2i, 


2' 

2!, 
li, 
2 


Jon.  1,  1994 
Jon.  1,  1994 
*Jan.  1.  1993 
Jon.  1,  1994 
Jan.  1, 1994 
Jan.  1. 1994 
Jon.  1, 1994 
Jon.  1,  1994 
Jan.  1, 1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jan.  1, 1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 


.00 
.00 

.00 
.00 
.00 
.00 
.00 

11.00 


1!. 
2). 


00 
00 
00 
00 
00 
00 

±00 


Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jan.  1,  1994 
*Jan.  1,  1993 
Jon.  1, 1994 
Jan.  1. 1994 

Jan.  1, 1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jan.  1,  1994 


14  Parts: 

1-59 (869-022-000424)) . 

60-139 (8694)224)0043-8)  , 

140-199 (869-0224)0044-6) , 

200-1199 „ (8694)224)0045-4) 

1200-€nd (8694)224)004^2) 

15  Parts: 

0-299  (8694)22-00047-1) , 

300-799 (869-0224)004ft-9) , 

800-€nd (8694)224)0049-7) 

16  Parts: 

0-149  (869-022-00050-1) 

150-999 (869-0224)0051-9) 

lOOO^nd ..„ (8694)22-00052-7) 

17  Parts: 

1-199  (8694)224)0054-3) 

200-239 „ (8694)22-00055-1) 

240-End  (869-022-000564)) 


32.00 
26.00 
13.00 
23  A) 
16.00 

15.00 
26.00 
23.00 

18.00 
25.00 

20.00 
23O0 
30.00 


18  Parts* 

1-149  ....'. (8694)224)0057-8) 16.00 

150-279 (8694)22-00058-6) 19.00 

280-399 (8694)224)0059-4) 13.00 

400-End  (869-022-00060-8) 11.00 

19  Parts: 

1-199  (8694)224)0061-6) .. 

200-€nd (869-022-00062-4)  .. 


20  Parts: 

1-399  (869-022-00063-2)  , 

400-499 (8694)22-00064-1)  , 

500-€nd  , (869-0224)0065-9) . 

21  Parts: 

1-99 (8694)224)0066-7) . 

100-169 (8694)22-00067-5) . 

170-199 (8694)224)0068-3) , 

200-299 (8694)224)0069-1) , 

300-499 (8694)224)0070-5) . 

500-599 (8694)224)0071-3) . 

600-799 (8694)224)0072-1) 

800-1299 (8694)224)00734)) 

130O€nd (869-0224)0074-8) 

22  Parts: 

1-299  (869-0224)0075-6) 

300-End  (8694)22-00076-4) 

•23 (869-022-00077-2) 

24  Parts: 

0-199  (8694)224)0078-1) 

20O499 (869-022-00079-9) 

500-699 (8694)224)0080-2) 

700-1699 (8694)22-00081-1) 

1700-End (869-022-00082-9) 

25 (8694)224)0083-7) 


39.00 
12.00 

20.00 
34.00 
31.00 

16.00 
21.00 
21.00 

7.00 
36.00 
16.00 

8.50 
22J0O 
13.00 

32.00 
23.00 

21.00 

36.00 
38.00 
2000 
39.00 
17.00 

32.00 


9A  Dftrttt* 

§§  I.OI-i.60 (8694)22430084-5) 20«) 

§§  1  A1-1.169 (8694)224)0085-3) 33.00 

§§  1.170-1  JOO (8694)224)0086-1) 24.00 

§§  1.301-1400 (8694)224)00874)) 17.00 

§§1.401-1440 (8694)224)0088-8) 30X0 

§§1441-1.500 (869-0224)0089-6)  22.00 

§§  1i01-1.640 (8694)224)00904)) 21.00 

§§  1.641-1.850 (8694)224)0091-8) 24.00 

§§  1.851-1.907 (8694)224)0092-6) 26.00 

§§  1.908-1.1000 (8694)22-00093-4) 2700 

§§  1.1001-1.1400  (8694)224)0094-2) 2400 

§§  1.1401-End  (8694)224)0095-1) 32.00 


2-29 (8694)22-00096-9) 

30-39  (8694)224)0097-7) 

40-49  „ (8694)22-00098-4) 

50-299 (8694)22-00099-3) 

30O-499 (8694)224)0100-1) 

500-599 (869-0224)0101-9) 


24O0 
18.00 
14.00 
14.00 
24.00 
6.00 


Jon.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jon.  1, 

Jan.  1, 
Jan.  1, 
Jon.  1, 

Jon.  1, 
Jan.1, 
Jon.  1, 

Apr.  1. 
Apr.  1. 
Apr.  1, 

Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1, 

Apr.  1, 
Apr.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1, 


Apr 
Apr 
Apr, 
Apr 
Apr. 
Apr 
Apr. 
Apr. 
Apr 


Apr.  1, 
Apr.  1. 

Apr.  1. 


Apr 
Apr. 
Apr 
A(X 
Apr 

Apr. 

Apr 
Apr. 
Apr 
Apr 
Apr 
Apr. 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr, 
Apr 
Apr. 
Apr 
*Apr 


994 
994 
994 
994 
994 

994 
994 
994 

994 
994 
994 

994 
994 
994 

994 
994 
994 
994 

994 
994 

994 
994 
994 

994 
994 
994 
994 
994 
994 
994 
994 
994 

994 
994 

994 

994 
994 
994 
994 
994 

994 


994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
9«0 
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TiOR 


Slock  Number 


60O-End  (869-0224)0102-7) 

27  Parts: 

1-199 

200-€nd  


Price 
800 


(869-022-00103-5) 36.00 

(8694)22-00104-3) 13.00 

28  Parts: 

•1-42 (869-022-00105-1) 27.00 

■43-end (669-02200 1G6-0) 21.00 

29  Parts: 

0-99  

•100-499  

500-899  

900-1899 „ 

1900-1910  (§§1901.1  to 

1910.999) 

1910  (§§1910.1000  to 

end)  

1911-1925 

1926 

1927-End 


Revision  Date 
Apr.  1.  1994 

Apr.  I.  1994 
Apr.  1.  1994 


July  I, 
Juty  1. 


1994 
1994 


(869-022-00107-8) 21.00 

(869-0224)0108-6) 9.50 

(869-019-00109-3) 36.00 

(8694)194)0110-7) 17D0 


July  1.  1994 
July  1,  1994 
July  1.  1993 
July  1.  1993 


(869-019-00111-5) 31.00        July  I.  1993 


(869-019-00112-3) 21.00 

(8694319-00113-1) 22.00 

(869-022-00114-1) 33.00 

(869-019-00115-8) 36  00 


30  Parts: 

1-199 (869-019-00!  16-6) 

200-699 (8694)19-00117-4) 

700-End  (869-019-001 18-2) 

31  Parts: 

•0-199 (869-022-001 19-1) 

•200-End  (869-022-00120-5) 


27.00 
20.00 
27.00 

16.00 
3000 


32  Parts: 

1-39,  Vol.  I =  1500 

1-39.  Vol.  II  ....„ 19.W 

1-39.  Vol.  Ill 18.00 

1-190 (869-019-00121-2) 30.00 

191-399 (869-019-00122-1) 36.00 

400-629 (669-022-00123-0) 26.00 

630-699 (869-0224)0124-6) 14.00 

700-799 (8694)22-00125-6) 21.00 

600-End  (869-0224W126-4)  .„...  22.00 

33  Parts: 

1-124  (869-019-00127-1)  .. 

125-199 (8694)19-001284)) .. 

200-€nd  (8694)224)0129-9) .. 


20.00 
25.00 
24.00 

34  Parts: 

1-299  „ (869-0194)0130-1) 27.00 

300-399 (8694359-00131-0) 20.00 

400-End  (869-019-00132-6) 37.00 

35  (8694)19-00133-6) 1200 

36  Parts: 

1-199  (869-022-00134-5) 15.00 

*200-£nd ^. — (8694)22-00135-3) 37.00 

37  (869-019-00136-1) 20.00 

38  Parts: 

0-17  (8694)19-00137-9) 31.00 

l»-End  (8694)19-00138-7) 30.C0 

39  (669-022-00139-6) 16.00 

40  Parts: 

1-51  (8694)19-00140-9) 39.00 

52  (869-019-00141-7) 37.00 

53-69  (869-019-00142-5) 11.00 

60 (669-019-00143-3)  3500 

61-80  „... (869-0194)0144-1) 29.00 

81-85  (869-019-001454)) 21.00 

86-99  — (869-019-00146-6) 39.00 

•100-149 _ (8694)22-00147-7) 39.00 

150-189 (8694)194)0146-4) 24.00 

17.00 
39.00 
18.00 
27.00 
28.00 
2600 


190-259 — : (8694)194)0149-2) 

260-299 ..; (869-0194)0150^) 

300-399 :....  (8694)224)0151-5) 

400-424 „ (8694)19-00152-2) 

425-699 (869-0194)0153-1) 

700-789 (869-0194)0154-9> 


July  1 
July  1 
July  1 
July  1 


1993 
1993 
1994 
1993 


Juty  1.  1993 
July  1,  1993 
July  1.  1993 

July  1.  1994 
July  1.  1994 

2July  1.  1984 

2July  1.  1964 

2  July  I.  1964 

July  1.  1993 

July  1,  1993 

July  1.  1994 

*July  1,  1991 

July  1.  1994 

July  1   1994 

July  1,  1993 
July  1.  1993 
July  1,  1994 

July  I.  1993 
July  1.  1993 
July  1,  1993 

July  1.  1993 

July  1.  1994 
July  1.  1994 

July  1,  1993 

My  1,  1993 
July  1,  1993 

July  1.  1994 

July  1,  1993 
July  1,  1993 
Julyl.  1993 
July  1.  1993 
July  1.  1993 
July  1,  1993 
July  1.  1993 
July  1,  1994 
July  1.  1993 
July  1.  1993 
July  1,  1993 
July  \.  1994 
July  1.  1993 
July  1. 1993 
July  1,  1993 


TWe 


Stock  Number 


790-End  (869-019-00155-7)..  26.00 

41  Chapters:  • 

1.  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Resenred) 1300 

3-6 „..„....„„.„....»......,._ _ MJOO 

7  ■■ 6.00 

8  - 4.50 

9 ■■ 13O0 

10-17  ...„ 9  50 

18.  Vol.  I.  Ports  1-5  .  1300 

16.  Vol.  II,  Ports  6-19 1300 

18.  Vol.  III.  Ports  20-52 1300 

19-100  13.00 

1-100  (8694)194)0156-5) 10.00 

101  (669-C19-00157-3) 30.00 

102-200 (869-022-00156-2) 15.00 

201-End  (869-0 !?-00 159-0) 1200 

42  Parts: 

1-399 (86943194)0160-3)  .. 

400429 (8694)19-00161-1)  .. 

430-£nd  (869-0  i  9-00 162-0)   . 


2400 
25.00 
36.00 

23.00 
32.00 
14.00 


43  Parts: 

1-999  „ (869-019-00163-6)  . 

1000-3999  (669-0194)0164-6)  . 

4000-End (869-0194)0165-4)  . 

44 (869-019-00166-2)  .. 

45  Parts: 

1-199  (969-0194)0167-1) 22.00 

20C-499 (869-019-00168-9) 15.00 

500-1 199 (8694)19-00169-7) 30O0 

1200-End (869-019-00170-1) 22.00 

46  Parts: 

1-40 (869-019-00171-9) 18.00 

41-69  (669-019-00172-7) 16.00 

70-69  „ „..  (66943194)0173-5) 8.50 

90-139 „.  (6694)19-00174-3) 15.00 

140-155 (8694)19-00175-1) 12.00 

156-165 (869-0194X)1764)) 17.00 

166-199 (869-019-00177-6) 17.00 

200-499 (66943194)0176-6) 20.00 

600-End  (669-0194)0)79-4) 15.00 

47  Parts: 

0-19 (869-CI9-00I3O-6)  . 

20-39  (669-0194)0161-6)  .. 

40-69,  (869-0194»182-4)  .. 

70-79  (8694)19410183-2)  .. 

80-End  (869-019-00184-1)  .. 


RevistonI 
Juty  1.  1993 

iJuiy  1,  1964 

'Juty  1,  1964 

3  Juty  I,  1964 

'July  1,  1984 

'July  1,  1984 

>Juty  1   1984 

'July  1.  1964 

'July  1.  19M 

'July  1   19ft4 

'July  1.  1984 

'July  1,  1984 

July  1.  1993 

July  1.  1993 

July  1,  1994 

July  1,  1993 

Oct.  1.  1993 
Oct.  1.  1993 
Oct   I,  1993 

Oct  1.  1993 
Oct  1.  1993 
Oct.  1.  1993 


24.00 
24.00 
14.00 
23.00 
26.00 

48  Chapters: 

1  (Ports  1-61)  (6694319-00165-9) 36.00 

1  (Ports  52-99) (669-019430186-7) 23.00 

2  (Pofti  201-251) (8694)19-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6 (8694319-00189-1) 23.00 

7-14 (669-019430190-5) 31i» 

15-26  (669-0194)0191-3) 31.00 

29-End  (86943194)0192-1) 17.00 

49  Parts: 

1-99  (669-019-00193-0)  .. 

100-177 (669-019-00194-8)  .. 

178-199 (669-019-00195-6)  . 

200-399 (8694)19-00196-4) .. 

400-999 „ (8694319-00197-2)  .. 

1000-1199  „ (6694)19-00196-1)  .. 

1200-End (669-019-00199-9) .. 


50  Parts: 

1-199 (669-0194)0200^) .. 

200-599 (869-019-00201-4) .. 

600-End  „ (669-019-00202-2) .. 

CfR  Index  ond  Findings 
Akte (6694322-00063-5) 38.00 


27  00   Oct  1,  1993 


Oct  I.  1993 
Oct  1.  1993 
Oct.  1,  1993 
Oct  1,  1993 

Oct.  I,  1993 
Oct.  1.  1993 
Oct.  I.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct  1.  1993 

Oct.  1  1993 
Oct  1,  1993 
(^t.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct  1.  1993 
Oct.  1.  1993 
Oct  1,  1993 

Oct.  1.  I99J 
Oct  1.  1993 
Oct.  1  1993 
Oct.  1,  1993 
Oct  1.  1993 
Oct.  1.  1993 
Oct  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
0:t.  1,  1993 


2300 
30.00 
20.00 
27.W 
33.00 
16O0 
22.00 

20.00 
21A) 
22.00 


Jon  1,  1994 


VI 


Federal  Register  /  Vol 


P  1c# 


TW*  SlechMumiMr 

Comptefe  1994  CF8  set i9 

Microfiche  CFR  Edition: 

Complete  set  (one-time  moiling) 1 

Complete  set  (one-time  moiling) 1 

Complete  set  (one-time  moiling) 22B.0O 

Subscription  (moiled  os  issued) 2t  i 

Individuol  copies 


OO 
00 


00. 
b.00 


UMI 


Revision  DM* 
00  1994 


1991 
1992 
1993 
1994 
1994 


*  Because  Tin*  3  is  on  onnuol  compHolion,  this  vokjm*  and  aV  previous  volumes 
shouW  be  retained  as  a  permonanl  reference  source. 

>nw  July  1,  1985  edttlon  of  32  CFR  Parts  1-189  contaira  a  rtole  only  for 
Ports  1-39  Inclusive.  For  the  ful  text  o(  ttw  Defense  Acquisition  ffegukitions 
in  Ports  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1, 1984.  containing 
those  polls. 

>The  July  1,  1985  edition  of  41  CFR  Chopters  1-100  contains  o  note  only 
tor  Chapters  1  to  49  inclusive.  For  the  fuN  text  of  procurement  legutolions 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  Issued  as  of  July  1. 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  duing  the  period  Apr. 
I,  1990  to  Ma.  31.  1994.  The  CFR  volume  issued  April  1,  1990.  should  be 
retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1, 1991  to  June  30, 1994.  The  CFR  volume  issued  July  1, 1991,  should  be  retoined. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  January 
I.  1993  to  December  31.  1993.  The  CFR  volume  Issued  Jonuory  1.  1993.  should 
be  retained. 
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if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
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Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
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(List  of  CFR  Sections  Affected),  the 
Federal  Register  Irtdex,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  mor 
cumulative  form.  Entries  are  earned 
primarily  under  H>e  names  of  the  ieai-., 
agencies.  Significant  subjects  are  oaifM 
as  cross-references. 
$24.00  per  year 
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The  total  cost  of  my  order  is  $ , 
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A  Guide  for  the  User  of  the  Federal  Regiiter— 
Code  of  Federal  Regulatknu  System 

This  handbook  is  used  for  tfie  educational 
workshops  conducted  by  the  Office  of  ttw 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
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The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
[CFR)  for  uidfixmity  of  citation  and  easy 
refiBTenoe  to  the  source  docximent. 

Compiled  by  the  Office  of  the  FMeral 
Register,  National  Archives  and  Records 
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If  your  subscription  service  is  disokitinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Was  )inglon,  DC  20402-9372  with  the  proper  remittance.  Your  service 


will  be  reinstated. 


To  change  your  address:  Please 
Superintendent  of  Documents,  Atu 
DC  20402-9373. 


3END  YOUR  MAILING  LABEL,  along  Mn\h  your  new  address  to  the 
Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 


lb  inquire  about  your  subscripti< 

your  ciHrespondence,  to  the 
Stop:  SSOM,  Washington,  DC 


i*n  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
Superi  itendent  of  Documents,  Attn:  Chief,  Mail  list  Branch,  Mail 
20-02-9375.    , 


To  order  a  new  subscription:  Pk  ase  use  the  order  form  provided  below. 
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FEDERAL  REGISTER  Published  daily,  MondayJ  hrough  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  <m  :ial  holidays),  by 
the  Office  of  the  Federal  Funster,  National  Arch  ves  and  Records 
Administration,  Washington,  DC  20408,  under  tl  e  Federal  Re^ster 
Act  (49  Stat.  500,  as  amended:  44  U.S.Q  C3i.  IS)  and  the 
regulations  of  the  Administrative  Committee  of  t  le  Federal  Register 
(1  CFR  Ch.  1).  Distribution  is  made  only  by  the  Spperintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Federal  Ragistar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notii :e8  issueoby 
Federal  agencies.  These  mclude  Presidential  pro  :lamations  and 
Executive  Orders  and  Fedmal  agency  doctunenta  having  general 
applicability  and  legal  effect,  documents  requirei  I  to  be  published 
by  act  of  Congress  and  other  Federal  agency  doo  unents  of  public 
interest.  Dociunents  are  on  file  for  public  insped  ion  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records 
authenticates  this  issue  of  the  Federal  Reiistar  _ 
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The  Federal  Register  is  published  in  paper,  24x  Inicrofiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  databeseiis  updated  by  6 
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case);  no  password  is  required.  Follow  Uie  instructions  on  the 
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including  the  Federal  Register  Index  and  I^A  is  $403.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $6.00  for  each  issue,  or  $6.00 
for  each  group  of  pages  as  actually  bound:  or  $1.$0  for  each  issue 
in  microfiche  form.  All  prices  include  regular  dc^estic  postage 
and  handling.  International  customers  please  add  25%  for  fojeign 
handling.  Remit  check  or  money  order,  made  pavable  to  the 
Superintendent  of  Documents,  or  charge  to  yourCPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Ordirs, 
Superintendent  of  Documents.  P.O.  Box  371954,  'ittsbunih.  PA 
15250-7954.  *^ 


There  are  no  restrictions  on  the  republication  of 
in  the  Federal  Register. 


How  To  Cite  This  Pid>lication:  Use  the  volume 
page  number.  Example:  59  FR  12345. 


naterial  appearing 
n  imber  and  the 


0 


Printed  oa  recycled  paper  conuinini   100%  post  consumer  wute 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subacriptioiis: 
Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

Online: 
Telnet  wai8.acce8S.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  wais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 
Assistance  with  online  subscriptions  202-512-1530 

Single  copiM^Mck  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subacriplions: 

Paper  or  iiche 

Assistance  with  Federal  agency  subscriptions 


523-5243 
523-5243 


For  othartelephoat 
•I  the  end  of  Oil  iM 


munfaers,  see  the  Reader  Aids  section 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:      The  OfScc  of  (he  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  October  25  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW, 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro] 
RESERVATIONS:   202-523-4538 
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Tuesday,  C)t:tober  18,  1994 

Title  3— 

The  President 


Presidential  Documents 


Proclamation  6740  of  October  13,  1994 

To  Establish  Tariff-Rate  Quotas  on  Certain  Wheat 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  In  accordance  with  .section  22  of  the  Agricultural  Adjustment  Act  as 
amended  ("the  Act")  (7  U.S.C.  624),  the  Secretary  of  Agriculture  has  advised 
me  that  he  has  reason  lo  believe  that  wheat,  classified  in  heading  1001 
of  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS)  is  being 
or  IS  practically  certain  to  be  imported  into  the  United  States  under  such 
conditions  and  in  such  quantities  as  to  render  or  tend  to>  render  ineffective 
or  materially  interfere  with,  the  price  support,  payment,  and  production 
adjustment  program  for  wheat  conducted  by  the  Department  of  Agriculture. 

2.  Based  upon  this  advice,  I  directed  the  United  States  International  Trade 
Commission  ("the  Commission'")  to  initiate  an  investigation  with  respect 
to  this  matter  under  section  22  of  the  Act. 

3.  Based  on  the  investigation  and  report  of  the  Commission,  I  have  deter- 
mined that  certain  articles  of  wheat  are  being  imported  or  are  practically 
certain  to  be  imported  into  the  United  States  under  such  conditions  and 
m  such  quantities  as  to  materially  interfere  with  the  price  support,  payment 
and  production  adjustment  program  for  wheat  conducted  by  the  Department 
of  Agriculture.  Further,  I  have  determined  that  the  imposition  of  the  tariff- 
rate  quotas,  as  hereinafter  proclaimed,  is  necessary  in  order  that  the  entry 
or  withdrawal  from  warehouse  for  consumption,  of  such  articles  will  not 
materially  interfere  with  the  price  support,  payment,  and  production  adjust- 
ment program  for  wheat  conducted  by  the  Department  of  Agriculture  I 
have  also  determined  that  imports  of  wheat  from  Canada  have  increased 
significantly  asa  result  of  a  substantial  change  in  the  wheat  support  programs 
of  the  United  States  and  Canada.  r-t-      k    e 

4.  Section  604  of  the  Trade  Act  of  1974.  as  amended  (19  U.S.C    2483) 
authorizes  the  President  to  embody  in  the  HTS  the  substance  of  relevant 
provisions  of  that  Act.  of  other  Acts  affecting   import  treatment,  and  of 
actions  taken  thereunder. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Con.stitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  section 
22  of  the  Agricultural  Adjustment  Act,  as  amended,  and  section  604  of 
the  Trade  Act  of  1974.  as  amended,  do  proclaim  that: 

(1)  In  order  to  establish  tariff-rate  quotas  on  imports  of  certain  wheat 
subchapter  IV  of  chapter  99  of  the  HTS  is  modified  as  set  forth  in  the 
Annex  to  this  proclamation. 

(2)  For  durum  wheat  entered  during  a  specified  quota  year,  other  than 
qualifying  goods  of  Mexico  or  seed  wheat,  the  aggregate  quantity  exceeding 
300,000,000  kilograms  but  not  exceeding  450,000.000  kilograms  is  subject 
to,  the  in-quota  rate  of  duty  established  in  such  Annex  and  the  aggregate 
quantity  exceeding  450,000,000  kilograms  is  subject  to  the  over-quota  rate 
of  duty  established  in  such  Annex.  For  other  wheat  and  meslin  entered 
during  a  specified  quota  year,  other  than  qualifying  goods  of  Mexico  or 
white  winter  wheat,  the  aggregate  quantity  exceeding  1,050,000.000  kilograms 
is  subject  to  the  over-quota  rate  of  duty  established  in  the  Annex. 
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(3    The  modifications  made  by  this  proclamation  shall  be  effective  with 
resp  jct  to  articles  entered,  or  withdrawn  from  warehouse  for  consumption, 
>r  after  September  12,  1994.  and  before  the  close  of  September  11. 
.  unless  expressly  suspended,  modified,  or  terminated. 

JiTNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirteenth  day 
Cttober.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 

of  the  Independence  of  the  United  States  of  America  the  two  hundred 

lineteenth. 


IN 
of 
and 
and 


Dillint!  code  3190-901-P 


(KnAJ^^^^AM  ^J^Uiudt^;^ 
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ANNEX 

TEMPORARY  MODIFICATIONS  TO  THE  HARMONIZED  TARIFF 
SCHEDULE  OF  THE  UNITED  STATES 


Note; 


The  HTS  is  modified  as  provided  below.   The  subheadings  and  superior  text  are  set 
forth  in  columnar  format,  and  material  in  such  colvanns  is  inserted  in  columns  of 
the  HTS  to  be  designated  "Heading/Subheading",  "Article  Description",  and  "Rates 
of  Duty  (Section  22  Fees)",  respectively. 

Effective  with  respect  to  articles  that  are  entered,  or  withdravm  from  warehouse 

for  consumption,  on  or  after  September  12,  1994,  and  before  the  close  of 

September  11 
HTS: 


1995,  at  which  time  such  modifications  shall  be  deleted  from  the 


Subchapter  IV  of  chapter  99  of  the  HTS  is  modified  by  inserting  the  following  new 
subheadings  and  superior  text  in  numerical  sequence: 

"Durum  wheat  (provided  for  in  subheading 
1001.10.00),  other  than  qualifying  goods 
Of  Mexico  or  seed  wheat,  if  entered  during 
the  period  from  September  12,  1994,  through 
September  11,  1995,  inclusive: 
9904.70.10         In  an  aggregate  quantity  not 

exceeding  300,  000,  000  Jcilograms No  change 


9904.70.11 


In  an  aggregate  quantity 
exceeding  300,000,000  Jcilograms 
but  not  exceeding  450,000,000 
)cilograms 


9904.70.12 


Other , 


.2.3</)cg  less  the 
applicable  duty 
provided  in 
subheading 
1001.10.00, 
but  not  in 
excess  of  50% 

5</)cg  less  the 
applicable  duty 
provided  in 
subheading 
1001.10.00, 
but  not  in 
excess  of  50% 


9904.70.15 


9904.70.16 


Other  wheat  and  meslin  (the  foregoing 
provided  for  in  subheading  1001. SO. 20), 
other  than  qualifying  goods  of  Mexico 
or  white  winter  wheat,  if  entered  during 
the  period  from  September  12,  1994,  through 
September  11,  1995,  inclusive: 

In  an  aggregate  quantity  not 
exceeding  1,  050,  000,  000  )cilograms 


Other . 


IKR  Dor.  94-25939 
Filed  10-14-94;  3:40  pm| 
Billing  code  3190-01-C 


.No  change 

.  5</)cg  less  the 
applicable  duty 
provided  in 
subheading 
1001.90.20, 
but  not  in 
excess  of  50%" 


s-'^  ##4i.-.; 
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Presidential  Documents 


Executive  Order  12932  of  October  14,  1994 
Terminatioii  of  Emergency  With  Respect  to  Haiti 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws 
of  the  United  States  of  America,  including  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.],  the  National  Emergencies 
Act  f'NEA")  (50  U.S.C.  1601  et  seq.),  section  5  of  the  United  Nations 
Participation  Act  of  1945,  as  amended  (22  U.S.C.  287c),  and  section  301 
of  title  3,  United  States  Code,  and  taking  into  consideration  United  Nations 
Security  Council  Resolution  944  of  September  29. 1994, 

I.  WILLIAM  J.  CLINTON.  President  of  the  United  States  of  America,  find 
that  the  restoration  of  a  democratically  elected  government  in  Haiti  has 
ended  the  unusual  and  extraordinary  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States  previously  posed  by  the  policies 
and  actions  of  the  de  facto  regime  in  Haiti  and  the  need  to  continue  the 
national  emergency  declared  in  Executive  Order  No.  12775  of  October  4, 
1991.  to  deal  with  that  threat. 

I  hereby  revoke  Executive  Order  Nos.  12775,  12779.  12853,  12872,  12914, 
12917,  12920,  and  12922  and  terminate  the  national  emergency  declared 
in  Executive  Order  No.  12775  with  respect  to  Haiti. 

Pursuant  to  section  202  of  the  NEA  (50  U.S.C.  1622),  termination  of  the 
national  emergency  with  respect  to  Haiti  shall  not  affect  any  action  taken 
or  proceeding  pending  not  finally  concluded  or  determined  as  of  the  effective 
date  of  this  order,  or  any  action  or  proceeding  based  on  any  act  committed 
prior  to  the  effective  date  of  this  order,  or  any  rights  or  duties  that  matured 
or  penalties  that  were  incurred  prior  to  the  effective  date  of  this  order. 

This  order  shall  take  effect  at  12:01  a.m.  eastern  daylight  time  on  October 
16.1994. 


(FR  Doc  94-25940 
Filed  10-14-94;  3K)6  pm) 
BUUng  code  319S-0t-P 


OsJlOXlkAM^l'tUuuck^A/s 


THE  WHITE  HOUSE, 
October  14.  1994. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regUatory  documents  having  geoefa! 
appitcabUity  and  iegal  eftect.  most  ot  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U  S.C.  1510. 

The  Code  of  Federal  Regulatioos  is  sold  by 
the  Superintendent  of  Oocuments.  Prices  of 
new  txwks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RtN  3206-AGOe 

Prevailing  Rate  Systems;  Change  of 
Lead  Agency  ResponsitMiity  for  Miami. 
FL,  Wage  Area  for  Pay-Setting 
Purposes 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
rule  to  transfer  lead  agency 
responsibility  for  the  Miami.  Florida. 
Federal  Wage  System  (F\VS)  wage  area 
from  the  Department  of  Defense  (DOD) 
to  the  Department  of  Veterans  Affairs 
( VA)  for  pay-setting  purposes.  F\VS 
emplu)  insnt  at  Homestead  Air  Force 
Base  (AFB).  the  cvirrent  host  installation 
for  the  Miami  wage  area,  has  declined 
since  Hurricane  Andrew  in  iQ<)2  and  is 
expected  to  decline  further.  The  VA 
Medical  Center  is  now  the  largest  singlf 
emplo>er  of  FVVS  employees  in  the 
wage  area,  has  the  resources  to  carry  out 
local  wage  surveys  in  the  area,  and  is 
willing  to  assume  responsibility  as  lead 
agency. 

EFFECTIVE  DATE:  November  17, 1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Graham  Humes,  (202)  606-2848 
SUPPLEMENTARY  INFORMATION:  On  June 
14, 1994.  OPM  published  an  interim 
rule  (59  FR  30503)  to  transfer  lead 
agency  responsibility  for  the  Miami, 
Florida.  FWS  wage  area  from  the 
Department  of  Defense  to  the 
Department  of  Veterans  Affairs.  The 
interim  rule  provided  a  30-day  period 
for  public  commenL  OPM  received  au 
comments  during  the  comment  period. 
Therefore,  the  interim  rule  is  being 
(idoptnd  as  a  final  rula 


Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
ha',  e  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
b*H.ause  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Accordingly,  under  the  authority  of  5 
U.S.C.  5343.  the  interim  rule  amending 
5  CFR  part  532  published  on  June  14 
1994  (59  FR  30503).  is  adopted  as  final 
without  any  changes, 

U.S.  Office  of  Personnel  Manaoeraeni 

James  B.  King. 

Ditvctor 

!FR  Doc.  94-J5702  Filed  10-17-94;  6:45  ami 

BILLING  CODE  632S-«1-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  91-155-16] 

Mediterranean  Fruit  Fly;  Addition  to 
the  Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  a  portion  of  Ventura  County,  CA. 
to  the  Ust  of  quarantined  areas.  This 
action  is  necessary  on  an  emergenc>' 
basis  to  prevent  the  spread  of  the 
Mediterranean  fruit  fly  into  noninfcstod 
areas  of  the  United  States. 
DATES:  Interim  rule  effective  October  12. 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  19^  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  P.O.  Drawer  810. 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
155-16.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Fuilding.  14th  Street  and  Independence 


Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  throu^ 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan.  Operations  Officer. 
Domestic  and  Emergency  Operations. 
Plant  Protection  and  Quarantine. 
APHIS.  USD.\.  room  640.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-8247. 

SUPf«MENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly.  Ceraf/fis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
thi.s  pest  permits  the  rapid  development 
of  serious  outbreaks. 

We  established  the  Mediterranean 
fruit  fly  regulations  (7  CFR  301.78 
through  301.78-10;  referred  to  belou  as 
the  regulations)  and  quarantined  the 
Hancock  Parft  area  of  Los  Angeles 
County.  CA.  in  an  interim  rule  efff-ctive 
on  November  5, 1991.  and  published  in 
the  Federal  Register  on  November  13 
1991  (56  FR  57573-57579.  Docket  No 
91-155).  Tlie  regulations  impose 
n.'strictions  on  the  interstate  movement 
of  regulated  articles  from  quarantined 
areas  in  order  to  prp\'ent  the  spread  of 
the  Medfly  to  noninfested  areas  of  thf 
United  States.  We  have  published  a 
series  of  interim  rules  amending  thcs<- 
regulations  by  adding  to  or  removing 
from  the  list  of  quarantined  areas  certain 
portions  of  Los  Angeles.  Orange. 
Riverside.  San  Bernardino.  San  Diego, 
and  Santa  Qara  Counties.  CA. 
Amendments  affecting  California  were 
made  effective  on  September  10.  and 
November  12.  1992;  and  on  January  19. 
July  16.  August  3.  September  15, 
October 8.  Nowmber  22.  and  DeceniUr 
16. 1993;  and  on  January  10.  1994  (57 
FR  42485-42486.  Docket  No.  91-155-2 
57  FR  54166-54169.  Docket  No.  91- 
155-3;  58  FR  6343-6346.  Docket  No 
91-155-4:  58  FR  39123-39124,  Dockm 
No.  91-155-5;  58  FR  42489-42491. 
Docket  No.  91-155-6;  58  FR  49186- 
49190.  Docket  No.  91-155-7;  .58  FR 
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53105-53109.  Docket  No.  91-155-8;  58 
FR  63027-63031.  Docket  No.  91-155-9; 
58  FR  67627-67630,  Docket  No.  91- 
155-10;  59  FR  2281-2283.  Docket  No. 
91-155-11;  59  FR  7895-7896.  Docket 
No.  91-155-12;  59  FR  11177-11180. 
Docket  No.  91-155-13;  59  FR  35611- 
35612.  Docket  No.  91-155-14;  and  59 
FR  40207-40209.  Docket  No.  91-155- 
15). 

Recent  trapping  surveys  by  inspectors 
.  of  California  State  and  county  agencies 
and  by  inspectors  of  the^ Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  an  additional 
infestation  of  Medfly  has  been 
discovered  in  the  Camarillo  area  of 
Ventura  County,  CA. 

The  regulations  in  §  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  finding  described 
above,  we  are  amending  §  301.78-3  by 
adding  an  area  in  Ventura  County  of 
approximately  86  square  miles.  The  now 
quarantined  area  is  as  follows: 

Ventura  County 

That  portion  of  Vontura  County 
bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of 
Interstate  Highway  101  and  Los  Posas 
Road;  then  north  along  Los  Posas  Road 
to  its  intersection  with  Crestview 
Avonue;-then  northwest  along  Crestview 
Avenue  to  its  intersection  with  Valley 
Vista  Drive;  then  north  along  Valley 
Vista  Drive  to  its  intersection  with 
Valley  Fairway  Drive;  then  north  along 
Valley  Fainvay  Drive  to  its  intersection 
with  Center  School  Road;  then  northeast 
and  north  along  Center  School  Road  to 
its  intersection  with  State  Highway  118; 
then  west  along  State  Highway  118  to  its 
intersection  with  Milligan  Barranca; 
then  north  along  Milligan  Barranca  to  Its 
intersection  with  Center  Road;  then 
north  along  Center  Road  to  its 
intersection  with  La  Loma  Avenue;  then 
east  along  La  Loma  Avenue  to  its 
intersection  with  Fox  Canyon  Road; 
then  northeast  along  Fox  Canyon  Road 
to  its  intersection  with  Coyote  Canyon 
Road;  then  southeast  along  Coyote 
Canyon  Road  to  its  intersection  with 
Bradley  Road;  then  northeast  along 
Bradley  Road  to  its  intersection  with 
Balcom  Canyon  Road;  then  east  and 
south  along  Balcom  Canyon  Road  to  its 


inti  irsection  with  Stockton  Road;  then 
noi  theast  along  Stockton  Road  to  its 
inti  irsection  with  Broadway;  then  east 
alo  ig  Broadway  to  its  intersection  with 
Gri  mes  Canyon  Road;  then  southwest 
alo  ig  Grimes  Canyon  Road  to  its 
int(  irsection  with  State  Highway  118; 
the  1  east  along  State  Highway  118  to  its 
int(  irsection  with  Tierra  Rejada  Road; 
the  1  southeast  along  Tierra  Rejada  Road 
to  i  ;s  intersection  with  Moorpark  Road; 
the  1  east,  south,  and  west  along 
Mo  arpark  Road  to  its  intersection  with 
No:  th  Moorpark  Road;  then  south  along 
No:  th  Moorpark  Road  to  its  intersection 
wit  \  Olsen  Road;  then  southwest  along 
Ols  an  Road  to  its  intersection  with  Lynn 
Ro4  d;  then  south  along  Lynn  Road  to  jts 
inti  rsection  with  Interstate  Highway 
10] ;  then  west  along  Interstate  Highway 
101  to  its  intersection  with  an  imaginary 
lini  drawn  due  north  from  the  north 
en(  of  Edison  Road;  then  due  south 
alo  ig  the  imaginary  line  to  the  north 
enc  of  Edison  Road;  then  southwest 
alo  »g  Edison  Road  to  its  intersection 
wit  1  Long  Grade  Canyon;  then 
not  hwest  along  Long  Grade  Canyon  to 
its  ntersection  with  Camarillo  Drive; 
the  1  north  along  Camarillo  Drive  to  its 
int(  rsection  writh  Lewis  Road;  then 
noi  heast  along  Lewis  Road  to  it.f 
int(  rsection  with  Cawelti  Road;  then 
wei  t  along  Cawelti  Road  to  its 
int(  rsection  with  Las  Posas  Road;  then 
nor  ;h  along.Las  Posas  Road  to  the  point 
of  1  (^ginning. 

Em  ;rgency  Action 

1  le  Administrator  of  the  Animal  and 
Pla  It  Health  Inspection  Scr\ace  has 
det  irmined  that  an  emergency  exists 
tha  warrants  publication  of  this  interim 
rui(  without  prior  opportunity  for 
pul  lie  comment.  Immediate  action  is 
nee  2ssary  to  prevent  the  Mediterranean 
fru  I  fly  from  spreading  to  noninfested 
are  is  of  the  United  States. 

E  ecause  prior  notice  and  other  public 
pro  :edures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
pul  lie  interest  under  these  conditions, 
;  Ind  good  cause  under  5  U.S.C.  553 
I  lake  it  effective  upon  signature.  We 
1  consider  comments  that  are 
reci  ived  within  60  days  of  publication 
'  t  lis  rule  in  the  Federal  Register. 


we 

to 

wi 


of 


Aft  ir  the  comment  period  closes,  we 
wil  publish  another  document  in  the 
Fee  era!  Register.  It  will  include  a 
dis  lussion  of  any  comments  we  receive 
anc  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Ex(  cutive  Order  12866  and  Regulatory 
Fie  ;ibility  Act 

1  lis  interim  rule  has  been  reviewed 
un<  er  Executive  Order  12866. 


For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  requireid  by  Executive 
Order  12866. 

This  interim  rule  affects  the  interstate 
movement  of  regulated  articles  from  the 
Camarillo  area  of  Ventura  County,  CA. 
There  are  approximately  74  small 
entities  that  could  be  affected,  including 
12  fruit  markets,  1  farmers*  market,  25 
nurseries,  35  fruit  sellers,  and  1  packer. 
In  addition  there  are  growers  raising 
approximately  35.000  acres  of  avocados, 
lemons,  oranges,  tomatoes,  and  peppers. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  in  the 
State  of  California.  In  addition,  many  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement,  and  the  sale  of 
these  articles  would  not  be  affected  bv 
this  interim  regulation. 

In  the  new  quarantined  area  in 
Ventura  County,  the  effect  on  those  few 
small  entities  that  do  move  regulated 
articles  interstate  from  parts  of  the 
quarantined  areas  will  be  minimized  by 
the  availability  of  various  treatments 
that,  in  most  cases,  will  allow  these 
small  entities  to  move  regulated  articles 
interstate  "with  very  little  additional 
cost.  Also,  many  of  these  entities  sell 
other  items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any,  of  this 
regulation  on  these  entities  should  be 
minimal. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Scr\'ice  has 
determined  that  this  action  will  not 
have  a  significant  economic  impaci  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance, 
under  No.  10.025  and  is  subject  to 
Executive  Order  1 2372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  our  ' 
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conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  himian 
health  and  the  nattiral  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Coimcll  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31. 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOfl  FURTHER 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

The  information  collection  and 
recordkeeping  requirements  contained 
in  subpart  301.78  have  been  approved 
by  the  Office  ef  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ef  seq.)  under  OMB  control  number 
0579-0088. 

List  of  Subjects  in  7  CFR  Fart  301 

Agricuhural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301-DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb.  150dd.  150ee. 
ISOff;  161, 162.  and  164-167;  7  CFR  2.17. 
2.51.  and  371.2(c). 

2.  In  §  301.78-3,  paragraph  (c),  the 
designation  of  the  quarantined  areas  is 
amended  by  adding  an  entry  for  Ventura 
County,  in  alphabetical  order,  as 
follows: 

§301.78-3    Quarantined  areas. 

•  w  •  »  « 

(c)*  •  • 

CALIFORNIA 

•        •        •        •        • 


Ventura  County.  That  portion  of 
Ventura  County  beginning  at  the 
intersection  of  Interstate  Highway  101 
and  Los  Posas  Road;  then  north  along 
Los  Posas  Road  to  its  intersection  vrith 
Crestview  Avenue;  then  northwest  along 
Crestview  Avenue  to  its  intersection 
with  Valley  Vista  Drive;  then  north 
along  Valley  Vista  Drive  to  its 
intersection  with  Valley  Fairway  Drive; 
then  north  along  Valley  Fairway  Drive 
to  its  intersection  with  Center  School 
Road;  then  northeast  and  north  along 
Center  School  Road  to  its  intersection 
with  State  Highway  118;  then  west 
along  State  Highway  118  to  its 
intersection  with  Milligan  Barranca; 
then  north  along  Milligan  Barranca  to  its 
intersection  with  Center  Road;  then 
north  along  Center  Road  to  its 
intersection  with  La  Loma  Avenue;  then 
east  along  La  Loma  Avenue  to  its 
intersection  with  Fox  Canyon  Road; 
then  northeast  along  Fox  Canyon  Road 
to  its  intersection  with  Coyote  Canyon 
Road;  then  southeast  along  Coyote 
Canyon  Road  to  its  intersection  with 
Bradley  Road;  then  northeast  along 
Bradley  Road  to  its  intersection  with 
Balcom  Canyon  Road;  then  east  and 
south  along  Balcom  Canyon  Road  to  its 
intersection  with  Stockton  Road;  then 
northeast  along  Stockton  Road  to  its 
intersection  with  Broadway;  then  east 
along  Broadway  to  its  intersection  with 
Grimes  Canyon  Road;  then- southwest 
along  Grimes  Canyon  Road  to  its 
intersection  with  State  Highway  118; 
then  east  along  State  Highway  118  to  its 
intersection  with  Tierra  Rejada  Road; 
then  southeast  along  Tierra  Rejada  Road 
to  its  intersection  with  Moorpark  Road; 
then  east,  south,  and  west  along 
Moorpark  Road  to  its  intersection  with 
North  Moorpark  Road;  then  south  along 
North  Moorpark  Road  to  its  intersection 
with  Olsen  Road;  then  southwest  along 
Olsen  Road  to  its  intersection  with  Lynn 
Road;  then  south  along  Lynn  Road  to  its 
intersection  with  Interstate  Highway 
101;  then  west  along  Interstate  Highway 
101  to  its  intersection  with  an  imaginary 
line  drawn  due  north  fi-om  the  north 
end  of  Edison  Road;  then  due  south 
along  the  imaginary  line  to  the  north 
end  of  Edison  Road;  then  southwest 
along  Edison  Road  to  its  intersection 
with  Long  Grade  Canyon;  then 
northwest  along  Long  Grade  Canyon  to 
its  intersection  with  Camarillo  Drive; 
then  north  along  Camarillo  Drive  to  its 
intersection  with  Levds  Road;  then 
northeast  along  Lewis  Road  to  its 
intersection  vdth  Cawelti  Road;  then 
west  along  Cawelti  Road  to  its 
intersection  with  Las  Posas  Road;  then 
north  along  Las  Posas  Road  to  the  point 
of  beginning. 


Done  in  Washington,  DC.  this  12lh  day  of 
October  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Sen-ice. 

IFR  Doc.  94-25759  Filed  10-17-94;  8:45  am] 
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Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 

General  Administrative  Regulations; 
Collection  and  Storage  of  Social 
Security  Account  Numt>ers  and 
Employer  Identification  Numbers 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACnON:  Direct  final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
substantial  beneficial  interest 
requirements  set  for  any  individual  who 
has  an  interest  in  the  policyholder. 
Current  provisions  require  an  individual 
who  has  a  five  percent  or  more  interest 
in  the  policyholder  to  submit  a  social 
security  or  employer  identification 
number.  FCIC  amends  this  provision  by 
redefining  and  liberalizing  substantial 
beneficial  interest  as  ten  percent  or 
more  interest  in  the  policyholder.  In 
addition.  FCIC  reduces,  from  five  years 
to  three  years,  the  record  retention 
requirements  imposed  by  this 
regulation. 

DATES:  This  rule  will  be  effective  on 
November  17, 1994  unless  FCIC  receives 
wrritten  adverse  comments  or  wriuen 
notice  of  intent  to  submit  adverse 
comments  on  or  before  November  7. 
1994.  If  FCIC  receives  WTitten  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments.  FCIC  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date. 

ADDRESSES:  Please  send  any  adverse 
comments  or  notice  of  intent  to  submit 
adverse  comments  to  Mari  L.  Dunleavj 
Regulatory  and  Procedural  Development 
Staff,  Federal  Crop  Insurance 
Corporation.  USDA,  Washington.  DC 
20250.  Hand  or  messenger  delivery  may 
be  made  to  Suite  500.  2101  L  St.  NW, 
Washington.  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mari  L.  Dunleavy.  Regulatory  and 
Procedural  Development  Staff.  Federal 
Crop  Insurance  Corporation.  USDA. 
Washington.  DC  20250.  Telephone  (202) 
254-8314. 
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SUPPLEMENTARY  INPOflMATION: 
Effective  Date 

FQC  is  publishing  this  rule  without  a 
'prior  proposal  because  FCIC  views  this 
action  as  noncontroversial  and 
anticipates  no  adverse  public  comment. 
This  rule  will  be  effective,  as  published 
in  this  document,  30  days  after  the  date 
of  publication  in  the  Federal  Register 
unless  FQC  receives  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  20 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  FQC  receives  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  FQC  will 
pubUsh  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  FQC  will  then  publish  a 
proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed"  above,  if  FQC  receives 
no  written  adverse  comments  nor 
vvTitten  notice  of  intent  to  submit 
adverse  comments  vwthin  20  days  of 
pubhcation  of  this  direct  final  rule,  this 
direct  final  rule  will  become  effective  30 
days  following  its  publication.  FCIC  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective   , 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated   - 
in  this  document. 

Executive  Orders,  Regulatory 
Flexibility  Act,  and  Paperwork 
deduction  Act 

This  action  has  been  reviewed  under 
USDA  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
March  1, 1999. 

This  rule  has  been  determined  to  be 
i»ut  significant  for  purposes  of  Executive 
Order  12866  and  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  can  be  found  in  7 
CFR  400  subpart  H. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 


Federalism,  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  vwarrant  the  preparation  of  a 
Federalism  assessment.  The  provisions 
coni  ained  in  this  rule  will  not  have 
subt  tantial  direct  effects  on  states  or 
theii  pohtical  subdivisions,  or  on  the 
dist  ibution  of  power  and 
resp  }nsibilities  among  the  various 
leve  s  of  govenunent. 

Tliis  rule  has  been  reviewed  in 
acccidance  with  Executive  Order  12778. 
The  provisions  of  this  proposed  rule 
will  preempt  state  and  local  laws  to  the 
exte:  it  such  state  and  local  laws  are 
inco  isistent  herewith.  The 
adm  nistrative  appeal  provisions 
local  ed  at  7  CFR  part  400,  subpart  J 
mus  be  e^diausted  before  judicial  action 
may  be  brought. 

Tl  is  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
This  amendment  liberalizes  paperwork 
requirements  for  the  insureds  and  the 
com  )anies  delivering  Federal  crop 
insu  ance.  The  current  FQC  approved 
Privi  cy  Act  statement  on  Company 
form  i  that  includes  reference  to 
Subs  tantial  Beneficial  interest  of  five 
pero  int  or  more  will  not  need  to  be 
revia  sd  by  companies  as  a  result  of  this 
rule  uitil  such  time  as  current  stocks 
are  c  spleted  and  forms  are  reprinted. 
Ther  jfore,  this  action  is  determined  to 
be  ey  empt  from  the  provisions  of  the 
Regu  atory  Flexibility  Act  and  no 
Regu  atory  Flexibility  Analysis  was 
prepi  ,red. 

Th  s  program  is  fisted  in  the  Catalog 
of  Fe  ieral  Domestic  Assistance  under 
No.  1 0.450. 

Th  s  program  is  not  subject  to  the 
prov  sions  of  Executive  Order  12372 
whic  1  requires  intergovernmental 
cons  iltation  with  state  and  local 
offici  lis.  See  the  Notice  related  to  7  CFR 
part  ;  015,  subpart  V,  published  at  48  FR 
2911  ►,  June  24. 1983. 

Th  !  Office  of  General  Counsel  has 
deter  nined  that  these  regulations  meet 
the  a  )plicable  standards  provided  in 
subs(  ctions  2(a)  and  2(b)(2)  of  Executive 
Orde   12778.  The  provisions  of  this  rule 
will  I  reempt  state  and  local  laws  to  the 
exten ;  such  state  and  local  laws  are 
incor  sistent  herewith.  The 
adml  listrative  appeal  provisions 
locat(  d  at  7  CFR  part  400.  subpart  J 
must  )e  exhaustcii  before  judicial  action 
may  Be  brought. 

Th  s  action  is  not  expected  to  have 
any  s  gnificant  impact  on  the  quafity  of 
the  hi  unan  environment,  health,  and 
safetj .  Therefore,  neither  an 
Envir  snmental  Assessment  or  an 
Envir  snmental  Impact  Statement  is 
need<  d. 


Background 

FCIC  is  changing  Its  requirement  that 
individuals  or  entitles  who  hold  or 
acquire  a  five  percent  or  greater 
substantial  beneficial  interest  in  the 
policyholder  must  submit  social 
security  or  employer  Identification 
numbers  to  individuals  or  entities  who 
hold  or  acquire  a  ten  percent  or  greater 
interest  in  the  policyholder,  FCIC  is 
changing  its  requirement  from  five  to 
ten  percent  because  the  number  of  crop 
Insurance  policyholders  with  share 
interests  ranging  from  five  to  ten  percent 
are  relatively  insignificant.  In  addition, 
by  raising  the  requirement  for  when  the 
amount  of  substantial  beneficial  interest 
is  applicable,  FQC  eliminates  the 
burden  of  additional  paperwork  by 
eliminating  collection  of  social  security 
or  employer  identification  data  in  order 
to  secure  agricultuiral  program  benefits 
on  beneficial  interest  relationships 
falling  in  the  five  to  ten  percent 
category. 

FCIC  is  also  changing  its  record 
keeping  requirements  from  five  to  three 
years.  By  eliminating  two  years,  FCIC 
will  reduce  the  paperwork  burden  and 
storage  of  records  beyond  three  years, 
which  is  consistent  with  other  policy 
and  program  requirements.  FQC  does 
not  believe  that  a  two-year  reduction  of 
insureds'  record  storage  will  jeopardize 
the  integrity  of  the  crop  insurance 
program. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance.  Social  Security 
numbers.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Federal  Crop 
Insurance  Corporation  amends  7  CFR 
part  400,  subpart  Q  as  follows: 

PART400-GENERAL 
ADMINISTRATIVE  REGULATIONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1508. 

2.  Section  400.402  is  amended  by 
revising  paragraph  (v)  to  read  as  follows: 

§400.402    Defktttions. 

*  *        •        »        *        ^ 

(v)  Substantial  beneficial  interest— an 
interest  often  percent  (10%)  or  more  in 
an  application  or  policyholder. 

*  *        •        •        • 

3.  Section  400.411  is  revised  to  read 
as  follows: 

§  400.41 1    Recora  retention. 

The  reinsured  insurance  company, 
either  direct  or  reinsured,  will  retain  all 
records  of  policyholders  for  a  period  of 
not  less  than  three  (3)  years  from  the 


date  of  a  final  action  on  a  poliqr  for  the 
crop  year  unless  naintmanoe  of  specific 
records  is  requested  by  the  Corporation. 
Final  actions  on  insurance  polidas 
include  conclusion  of  such  insurance 
events  such  as  renewal  or  termination  of 
policy,  completion  of  loss  adjustment, 
or  satisfaction  of  claim.  Companies  are 
reminded  that  the  Statute  of  Limitation 
for  FCIC  contract  claims  requires  that 
litigation  be  instituted  within  six  years 
of  a  breach  of  contract.  Destruction  of 
records  will  not  provide  a  defense  to 
any  action  by  the  Corporation  against 
any  Company. 

Done  in  Wsshingtmi,  DC.  on  October  3. 
1994. 

Kenneth  D.  Ackennan, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  94-25713  Plied  10-17-94;  8:45  ami 
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Agricultural  Marketing  Service 

7  CFR  Part  928 

[Docket  No.  FV94-e28-3-FR] 

Papayas  Grown  in  Hawaii;  Suspension 
of  Grade  Requirements 

AOENCV:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  suspended  all  grade  requirements 
in  effect  under  the  marketing  order  for 
Hawaiian  papayas.  This  final  rule  also 
eliminates  inspiection  requirements  for 
papayas  and  is  expected  to  help  the 
papaya  industry  reduce  expenses. 
EFFECTIVE  DATE:  November  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush.  Marketing  Specialist, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456,  Room 
2523-S,  Washington.  DC  20090-6456; 
telephone:  202-720-5331,  or  FAX:  202- 
720-5698;  or  Martin  J.  Engeler, 
Assistant  Officer  In  Charge,  California 
Maiketing  Field  Office,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  2202 
Monterey  Street.  Suite  102B.  Fresno. 
California  93721;  telephone:  20^-487- 
5901. 

SUPPt^MENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  928  (7  CFR  Part  928) 
regulating  the  handling  of  papayas 
grown  In  Hawaii,  hereinafter  referred  to 
as  the  order.  TUs  order  Is  efiective 
imder  the  Agricultural  Marketing 


Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601-674),  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  w  policies,  unless  they 
present  an  irreconcilable  conflict  «vith 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefivm.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  In  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  TTius.  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  120  papaya 
handlers  subject  to  regulation  under  the 
marketing  order  covering  fresh  papayas 
grown  in  Hawaii,  and  approximately 
400  producers  of  papayas  in  Hawaii. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  mt  those  whose  annual 
receipts  are  less  than  $5,000,000.  A 
majority  of  these  handlers  and 


producers  may  be  classified  as  small 
entities. 

This  rule  finalizes  a  stispension  for  an 
indefinite  period  the  minimum  grade 
and  the  inspection  requirements 
previously  in  effect  under  the  order. 
This  suspension  was  recommended  by 
the  Papaya  Administrative  Committee 
(committee)  on  April  22, 1994.  by  a  vote 
of  8  in  favor,  2  opposed,  and  2 
abstentions. 

An  interim  final  rule  concerning  this 
matter  was  issued  on  )uly  21. 1994,  and 
published  in  the  Federal  Roister  on 
July  27. 1994.  (59  FR  38102).  That  rule 
provided  a  30-day  comment  period 
which  ended  August  26, 1994.  No 
comments  were  received. 

The  committee  meets  prior  to  and 
diuing  each  season  to  review  the  rules 
and  regulations  effiectlve  on  a 
continuous  basis  for  papayas  regulated 
imder  the  order.  The  Department 
reviews  committee  recommendations 
and  information,  as  well  as  information 
bom  other  sources,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  rules  and  regulations 
would  tend  to  effectuate  the  declared 
policy  of  the  Act 

Section  928.52  of  the  order  authorizes 
the  establishment  of  grade,  size,  quality, 
maturity,  pack  and  container  regulations 
for  fresh  shipments  of  papayas.  Sectior. 
928.53  allows  for  the  modification, 
suspension  or  termination  of  such 
regulations  when  warranted.  Section 
928.55  provides  that  whenever  papayas 
are  regulated  pursuant  to  §  928.52  or 
§  928.53,  such  papayas  must  be 
inspected  by  the  Federal  or  Federal- 
State  Inspection  Service  and  certified  as 
meeting  the  applicable  requirements  of 
such  regulation.  The  cost  of  inspection 
and  certification  is  borne  by  handlers. 

Prior  to  the  implementation  of  the 
interim  final  rule,  section  928.313  of  the 
rules  and  regulations  in  effect  under  the 
order  established  minimum  grade 
requirements  for  fiesh  shipments  of 
Hawaiian  papayas.  This  rule  finalizes 
the  provisions  of  the  Interim  final  rule 
which  suspended  §928.313,  which 
required  that  such  papayas  grade  at  least 
Hawaii  No.  1.  except  that  not  more  than 
5  percent  of  the  fiiiit  may  be  immature, 
and  that  the  weight  requirements 
specified  in  the  Hawaiian  grade 
standards  do  not  apply. 

The  minimum  grade  requirement  had 
been  in  effect  since  1984.  The  objective 
of  this  requirement  was  to  provide  that 
only  acceptable  quality  fruit  enter  fresh 
market  channels,  thereby  ensuring 
consumer  satisfaction,  increasing  sales, 
and  improving  returns  to  papaya 
producers. 

While  the  Industry  continues  to 
believe  that  quality  is  an  important 


52410      Federal  Register  /  Vol.  59.  I 


factor  in  maintaining  sales,  the 
committee  recommended  this 
suspension  because  it  believes  the  cost 
of  inspection  and  certification 
(mandated  when  the  grade  regulations 
are  in  effect)  exceeds  the  benefits 
derived.  The  cost  of  papaya  inspections 
on  a  per  pound  basis  averages  about 
S.006,  which  is  nearly  as  much  as  the 
assessment  rate  established  imder  the 
order  to  cover  the  order's  administrative 
and  promotion  costs. 

Committee  members  supporting  the 
suspension  stated  that  such  action 
would  be  in  the  best  interests  of 
producers,  because  eliminating  the  cost 
of  inspection  will  increase  producer 
returns.  Those  members  contend  that 
the  marketplace  will  dictate  firuit 
quality,  and  competition  among 
shippers  will  ensure  shipments  of  good 
quality  fruit 

In  addition,  the  industry  is  pursuing 
alternative  means  of  improving  and 
ensuring  quality,  such  as  providing 
financial  incentives  to  producers  to 
deliver  good  quality  fruit  to  handlers. 
Current  industry  practice  is  for 
producers  to  deliver  their  fruit  to 
handlers  for  grading,  packing  and 
marketing.  Producers  are  paid  by 
handlers  based,  in  part,  on  the  quality 
of  fruit  they  deliver.  Producer  prices  are 
reduced  to  reflect  the  amount  of  fruit 
that  is  discarded  during  handling 
because  it  is  of  unacceptable  quality.  All 
producers  delivering  fruit  to  a  particular 
handler  are  typically  paid  the  same 
amount  for  their  fruit,  based  on  the 
average  quality  delivered  by  all 
■^      producers.  This  practice  causes 

producers  delivering  high  quality  fruit 
to  be  penalized  by  producers  delivering 
poorer  quality  fruit.  A  newly  formed 
producers'  bargaining  cooperative  is 
attempting  to  change  this  practice  by 
having  low  quality  fruit  attributed  to 
individual  producers.  That  is,  an 
individual  producer  would  be  paid 
based  upon  the  quality  of  fruit  that 
individual  delivered  to  the  handler. 
Thus,  producers  would  have  a  financial 
incentive  to  harvest  and  dehver  high 
quality  product.  This  should  help 
improve  and  maintain  the  quality  of 
papayas  entering  the  fresh  market. 

Committee  members  opposed  to  the 
suspension  stated  that  it  would  allow 
poor  quality  fruit  on  the  market  and 
have  a  negative  impact  on  the  market. 
Additionally,  those  members  believe 
-that  such  a  suspension  wiirbe  perceived 
negatively  by  the  State  of  Hawaii 
Department  of  Agriculture.  They  are 
also  concerned  about  the  length  of  time 
necessary  to  reinstate  the  grade 
requirements,  if  it  is  determined  that 
such  action  is  needed  in  the  future  to 
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ei  sure  that  only  fruit  of  acceptable 
qi  lality  is  shipped  to  fresh  markets. 

The  majority  of  committee  members 
.  acknowledge  the  possibility  that  fruit 
qaality  could  decline  as  a  result  of  this 
aqtion.  but  do  not  believe  that  this  is 
l4ely.  They  believe  that  the  reduction 
in  handling  costs  due  to  elimination  of 

Edatory  inspection  will  outweigh  any 
ines  in  returns  attributable  to 
iced  quality.  Further,  the  committee 
will  monitor  the  impact  this  action  has 
oii  the  market,  and  will  recommend 
re  nstatement  of  quality  standards  if 
w  Lrranted. 

This  rule  finalizes  the  suspension  of 
gr  ide  and  inspection  requirements  for 
m  sh  papayas.  Such  suspension  enables 
h<  ndlers  to  ship  papayas  to  the  fresh 
m  u-ket  at  a  reduced  cost,  since  handlers 
ar  J  no  longer  required  to  have  their  fruit 
In  spected  and  pay  the  resulting 
in  spection  costs.  Suspending  grade 
re  {uirements  for  fresh  papayas  is 
ex  jected  to  increase  producer  returns 
bj  reducing  costs  and  maintaining  the 
qi  ality  of  fruit  offered  for  sale.  The 
in  iustry  is  committed  to  instituting 
al  emative  means  of  quality  assurance 
bj  providing  incentives  to  producers  to 
ha  rvest  and  deliver  only  acceptable 
qi  ality  fruit.  This  activity  should  ensure 
th  it  consumers  continue  to  receive  good 
qi  ality  fresh  papayas.  This  rule  is  in  the 
be  5t  interest  of  producers,  handlers  and 
cc  nsumers,  and  is  expected  to  increase 
re  urns  to  papaya  producers. 

The  Department's  view  is  that  this 
ru  e  will  have  a  beneficial  impact  on 
pi  iducers  and  handlers,  since  it  will 
re  luce  costs,  and,  in  light  of  changes  in 
th  J  structure  of  contracts  between 
papaya  handlers  and  the  growers  who 
sv  jply  them  it  is  not  expected  to 
ac  versely  impact  the  quality  of  fruit 
er  tering  fresh  markets. 

Consistent  with  the  suspension  of 
§ !  28.313,  this  rule  also  finalizes  the 
su  jpension  of  §§928.150  and  928.152  of 
th  )  rules  and  regulations  under  the 
or  ler.  Section  928.150  provided  a 
m  !ans  for  handlers  to  receive  waivers 
fr(  m  the  mandatory  inspection 
re  |uirement  under  certain 
ci  cumstances,  and  §928.152  authorized 
e*  3mptions  from  the  grade  requirement 
re  ating  to  fruit  maturity.  Since  this 
ac  ion  suspends  mandatory  inspection 
an  d  grade  requirements,  these  rules 
au  thorizing  exemptions  from  such 
r©  luirements  are  no  longer  needed. 

K  conforming  change  is  also  made  in 
§  *.  28.160,  which  required  handlers  to 
fil  s  monthly  utilization  reports  with  the 
CO  nmittee.  Among  the  information 
re(  uired  to  be  submitted  was  the 
in  pection  certificate  numbers 
ap  jlicable  to  each  fresh  shipment  of 
pa  Jayas.  Since  ins{>ection  is  no  longer 


mandatory,  the  requirement  that 
handlers  submit  inspection  certificate 
numbers  is  no  longer  needed.  Thus, 
§  928.160  is  revised  to  suspend  such 
requirement. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  information  collection 
requirements  contained  in  the 
referenced  sections  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  Chapter  35 
and  have  been  assigned  OMB  number 
0581-0102. 

This  rule  should  reduce  the  reporting 
burden  on  approximately  5  papaya 
handlers  who  have  been  completing 
PAC  Form  7,  Application  to  be  an 
Approved  Handler  of  Immature 
Papayas,  and  PAC  Form  7(c).  Immature 
Papaya  Order  Form.  Form  7  is  estimated 
to  take  15  minutes  to  complete,  and 
Form  7(c)  about  10  minutes  per  form. 
No  reduction  in  reporting  burden  is 
expected  as  a  result  of  the  revision  in 
§  928.160  pertaining  to  monthly 
utilization  reports.  While  handlers  are 
no  longer  required  to  provide  inspection 
certificate  numbers,  the  remaining 
information  on  the  reports  will  continue 
to  be  collected.  It  is  estimated  that  each 
report  requires  1  hour  to  complete. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  the  suspension  of  these 
sections,  as  set  forth  below,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  928 

Papayas,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  928  is  amended  as 
follows^ 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  928  which  was 
published  at  59  FR  38102  on  July  27, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  October  11. 19<)4. 
Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division 
|FR  Doc.  94-25669  Filed  10-17-94;  8:45  ara> 
BfLLINQ  CODE  341(M»-P 


7  CFR  Parts  945. 967, 987,  and  993 

[Docket  Nos.  FV94-945-1FIR,  FV94-e67- 
1FIR.  FV94-M7-1RR.  FV94-993-1FIR] 

Expenses  and  Assessment  Rates  tor 
Specified  Marketing  Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


summary:  The  Department  of 
Agricuhure  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  four  interim  final  rules 
that  authorized  expenditures  and 
established  assessment  rates  under 
Marketing  Orders  945,  967,  987.  and  993 
for  the  1994-55  fiscal  period.     • 
Authorization  of  these  budgets  enables 
the  Idaho-Eastern  Oregon  Potato 
Committee,  the  Florida  Celery 
Committee,  the  California  Date 
Administrative  Committee,  and  the 
Prune  Marketing  Committee 
(Committees)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  programs.  Funds  to  administer  these 
programs  are  derived  from  as.scssments 
on  handlers. 

EFFECTIVE  DATE:  Sections  945.247. 
967.229.  and  993.345  are  effective 
August  1. 1994  through  )uly  31.  1995, 
dnd  section  987.337  is  effective  Octolx-r 
1.  1994,  through  September  30. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O 
Box  96456,  room  2523-S.  Washington. 
DC  20090-6456,  telephone  202-720- 
9918:  Dennis  L.  West  (M.O.  945). 
Northwest  Marketing  Field  Office.  Fruit 
and  Vegetable  Division,  AMS,  USDA. 
Green-Wyatt  Federal  Building,  room 
369,  1220  Southwest  Third  Avenue. 
Portland,  OR  97204.  telephone  503- 
326-2724;  William  G.  Pimental  (M.O. 
967),  Southeast  Marketing  Field  Office, 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  P.O.  Box  2276,  Winter  Haven.  FL 
33883-2276,  telephone  813-299-4770; 
or  Maureen  Pello  (M.O.  987)  or  Richard 
P.  Van  Diest  (M.O.  993),  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
Cahfomia  93721,  telephone  209-487- 
5901. 

SUPPtEMENTARV  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  98  and  Order  No.  945,  both  as 
amended  (7  CFR  part  945).  regulating 
the  handling  of  frish  potatoes  grown  in 
designated  counties  in  Idaho,  and 
Malheur  County,  Oregon;  Marketing 
Agreement  No.  149  and  Order  No.  967. 
both  as  amended  (7  CFR  part  967), 


regulating  the  handling  of  celery  grown 
in  Florida;  Marketing  Agreement  and 
Order  No.  987,  both  as  amended  (7  CFR 
part  987).  regulating  the  handling  of 
dates  produc-ed  or  packed  in  Riverside 
County,  California;  and  Marketing 
Agreement  and  Order  No.  993.  both  as 
amended,  regulating  the  handling  of 
dried  prunes  produced  in  California. 
The  marketing  agreements  and  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  Idaho-Eastern 
Oregon  potatoes,  Florida  celery, 
California  dates,  and  California  dried 
prunes  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rates  as 
issued  herein  will  be  applicable  to  all 
assessable  potatoes,  celery,  and  prunes 
handled  during  the  1994-95  fiscal 
period,  which  began  August  1.  1994. 
and  ends  )uly  31.  1995.  and  all 
-  assessable  dates  during  the  1994-5  crop 
year  which  begins  October  1,  1994.  and 
ends  Septumbc;r  30.  1995.  This  rule  will 
not  preempt  any  Stale  or  local  laws, 
regulations,  or  policies,  unless  they 
})resont  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  tliat 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order,  is  not  in  accordance  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS),  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statues  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  2.100 
producers  of  Idaho-Eastern  Oregon 
potatoes  under  Marketing  Order  945. 
and  approximately  60  handlers.  There 
are  approximately  7  producers  of 
Florida  celery  under  Marketing  Order 
967.  and  approximately  7  handlers. 
There  are  approximately  135  producers 
of  California  dates  under  Marketing 
Order  987,  and  approximately  25 
handlers.  Also,  there  are  approximately 
1.360  producers  of  Cafifornia  prunes 
under  Marketing  Order  993,  and 
approximately  20  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
S500.000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
recpipts  are  less  than  $5,000,000.  The 
majority  of  the  producers  and  handlers 
covered  under  these  orders  may  ho 
classified  as  small  entities. 

The  budgets  of  expenses  for  the  1994- 
95  fiscal  period  were  prepared  by  the      • 
Committees,  the  agencies  responsible 
for  local  administration  of  their 
respc-ctive  orders,  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committees  are  producers  and 
liandlers  of  Idaho-Eastern  Oregon 
potatoes,  Florida  celery.  California 
dates,  and  California  prunes.  Thf^"  are 
familiar  with  the  Committees'  newis  and 
with  the  costs  for  goods  and  services  in 
their  local  areas  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  budgets  were  formulated 
and  discussed  by  the  Committees.  Thus, 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  recommended  assessment  rates 
were  derived  by  dividing  anticiptited 
Committee  expenses  by  expected 
respective  shipments  of  Idaho-Eastern 
Oregon  potatoes.  Florida  celery, 
Cahfomia  dates,  and  California  prunes. 
Because  these  rates  will  be  applied  to 
actual  shipments,  the  assessment  rates 
must  be  established  at  levels  that  uill 
provide  sufiicient  income  to  pay  the 
Committees'  expenses. 

The  Idaho-Eastern  Oregon  Potato 
Committee  met  June  7.  1994,  and 
unanimously  recommended  a  1994-95 
budget  of  $99,879,  $937  more  than  the 
previous  year.  Increases  of  $2,737  for 
salaries,  $300  for  telephone.  $200  for 
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postage,  $500  for  meetings  and 
miscellaneous,  and  $200  for  Federal 
payroll  taxes  will  be  partially  offset  by 
a  decrease  of  $3,000  for  reserve/auto 
purchase. 

-   The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$00026  per  hundredweight,  the  same  as 
each  year  for  the  past  decade.  This  rate, 
when  applied  to  anticipated  shipments 
of  32,000,000  hundredweight,  will  yield 
$83,200  in  assessment  income.  This, 
along  with  $16,679  from  the 
Committee's  authorized  reserve  at  the 
beginning  of  the  1994-95  fiscal  period, 
estimated  at  about  360,000,  will  be 
within  the  maximum  permitted  by  the 
order  of  one  Hscal  period's  expenses. 

The  Florida  Celery  Committee  met 
June  15, 1994,  and  unanimously 
recommended  a  1994-95  budget  of 
$42,000,  $3,000  less  than  the  previous 
year.  The  budget  item  for  1994-95 
which  has  increased  compared  to  1993- 
94  is  $200  for  the  contingency  reserve 
for  which  no  funding  was  recommended 
last  year.  Budget  items  which  have 
decreased  compared  to  the  amount 
budgeted  for  1993-94  (in  parentheses) 
are:  Travel  for  Committee  personnel, 
$1,000  (32,000),  telephone  and 
telegraph,  $500  (3600),  postage,  $200 
($300),  and  promotion,  merchandising, 
and  pubHc  relations.  $13,000  ($15,000). 
All  other  items  are  budgeted  at  last 
year's  amounts. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.01  per  crate,  the  same  as  last  season. 
This  rate,  when  applied  to  anticipated 
shipments  of  4.200,000  crates,  will  yield 
$42,000  in  assessment  income.  Funds  in 
the  Committee's  authorized  reserve  as  of 
June  15, 1994,  estimated  at  $15,000, 
were  within  the  maximum  permitted  bv 
the  order  of  one  marketing  year's 
expenses. 

The  California  Date  Administrative 
Committee  met  on  March  17, 1994,  and 
by  a  vote  of  6  to  2  with  one  abstention 
recommended  a  1994-95  budget  and 
assessment  rate.  The  Committee  again 
met  on  July  7, 1994,  and  unanimously 
recommended  the  line  item  operating 
expenses  and  by  a  vote  of  6  to  2 
recommended  the  line  item  promotion 
expenses  in  the  budget.  The  1994-95 
budget  of  $571,000  is  $101,440  less  than 
the  previous  year.  Included  in  tho 
budgeted  expenditures  is  an  operating 
budget  of  $135,135,  $13,335  more  than 
last  year,  with  a  26  percent  surplus^ 
account  allocation,  for  a  net  operating 
budget  of  $100,000,  or  $2,560  more  than 
last  year.  Budget  items  for  1994-95 
which  have  increased  compared  to 
those  budgeted  for  1993-94  (in 
parentheses)  are:  Executive  Director's 
salary,  $57,500  ($55,000). 


A<  ministrative  Assistant's  salary. 
$1 3,500  ($15,000).  health  and  related 
be  lefits,  $8,500  ($7,500).  utilities. 
$1  500  ($1,200).  telephone.  $5,000 
(S;  ,000),  office  supplies,  $3,600 
($  ,500),  furniture  and  equipment, 
$7  400  ($1,000).  printing,  $1,600 
($  ,000),  and  insurance.  $2,500  ($2,300). 
Ite  ms  which  have  decreased  compared 
to  the  amount  budgeted  for  1993-94  (in 
parentheses)  are:  payroll  taxes.  $5,814 
($1  ;000),  postage  and  meter  rental. 
$1  700  ($2,000),  repair  and 
m!  intenance.  $500  ($600).  travel  and 
mi  eage,  $1,500  ($2,000),  contingency. 
$2  11  ($4,000),  and  market  promotion, 
$4  i0,000  ($575,000).  The  Committee 
als  0  eliminated  funding  for  a  clerk, 
un  employment  reserve,  and  USDA 
coi  npliance  audits  for  which  $6,000, 
$1  000,  and  $1,900  were  recommended 
las  t  year,  respectively.  All  other  items 
ar(  budgeted  at  last  year's  amounts. 
'  he  assessment  rate  of  $1.50  per 
hu  idredweight  is  $0.25  more  than  last 
se<  son.  This  rate,  when  applied  to 
an  icipated  date  shipments  of 
38  000,000  pounds,  will  yield  S570.000 
in  issessable  income.  This,  along  with 
SI  000  in  interest  income,  will  result  in 
$2  [.000  in  excess  income  which  the 
Co  nmittee  recommended  be  allocated 
to  ts  reserve.  These  reserve  funds.  - 
wl  ich  the  Committee  estimates  would 
be  Si  21 .000  as  of  September  30,  1995, 
wc  uld  be  within  the  maximum  amount 
pc  mitted  by  the  order  of  not  to  exceed 

50  percent  of  the  average  of  expenses 
inourrcd  during  the  most  r&cent  five 
pr«  ceding  crop  years,  except  that  an 
est  mated  reserve  need  not  be  reduced 
to  :onform  to  any  recomputed  average. 
Fu  ids  held  by  the  Committee  at  the  end 
of  he  crop  year,  including  the  reserve, 
\\Y  ich  are  in  excess  of  the  crop  year's 
ex  lenses  may  be  used  to  defray 

ex  (enses  for  four  months  and  thereafter 
th«  Committee  shall  refund  or  credit  the 
exi  ess  funds  to  the  handlers. 

■  'he  Prune  Marketing  Committee  met 
Jul  e  28,  1994,  and  unanimously 
re<  ommended  a  1994-95  budget  of 
$2  '0,200,  $21,395  more  than  the 
pn  vious  year.  Budget  items  for  1994-95 
wl  ich  have  increased  compared  to 
th<  se  budgeted  for  1993-94  (in 
pa  entheses)  are:  Executive  salaries, 
S8  1.850  ($81,500),  clerical  salaries. 

51  1.650  ($17,600),  emplovee  benefits. 
$1  1,800  ($14,500).  audit  fees.  $3,650 
(S;  .500),  office  rent,  $21,500  ($19,000), 
po  itage  and  messenger,  $5,000  ($4,500), 
tel  sphone,  $2,500  ($2,000),  fieldman 
tra  -el,  $4,000  ($3,500),  purchase  of 

eqi  lipment,  $4,500  ($3,000),  acreage 
sui  vey,  $10,000  ($5,000),  and  reserve  for 
coi  itingencies,  $19,250  ($6,705).  Items 
wl  jch  have  decreased  compared  to  the 
an  aunt  budgeted  for  1993-94  (in 


parentheses)  are:  Temporary  help, 
$5,000  ($8,000),  and  data  processing. 
$3,500  ($7,000).  All  other  items  are 
budgeted  at  last  year's  amounts. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$1.60  per  salable  ton,  $0.30  less  than  the 
previous  year.  This  rate,  when  applied 
to  anticipated  shipments  of  168,875 
salable  tons,  will  yield  $270,200  in 
assessment  income,  which  will  be 
adequate  to  cover  budgeted  expenses. 
Any  funds  not  expended  by  the 
Committee  during  a  crop  year  may  be 
used,  pursuant  to  §  993.81(c),  for  a 
period  of  five  months  subsequent  to  that 
crop  year.  At  the  end  of  such  period,  the 
excess  fiinds  are  returned  or  credited  to 
handlers. 

Interim  final  rules  were  published  in 
the  Federal  Register  on  August  12. 
1994.  for  7  CFR  part  945  (59  FR  41381). 
7  CFR  part  987  (59  FR  41383),  and  7 
CFR  part  993  (59  FR  41385),  and  on 
August  15,  1994,  for  7  CFR  part  967  (5!) 
FR  41637).  Those  rules  added  §  945.247. 
§  987.337,  §  993.345,  and  §  967.229 
which  authorized  expenses,  and 
established  assessment  rates  for  the 
Committees.  Those  rules  provided  that 
interested  persons  could  file  comments 
through  September  12, 1994,  for  7  CFR 
part  945,  7  CFR  part  987,  and  7  CFR  part 
993  and  through  September  14,  1994, 
for  7  CFR  part  967.  No  comments  were 
filed. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  asscssmtints 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  orders  covered  in  this 
rulemaking  are  reasonable  and  likely  to 
be  incurred  and  that  such  expenses  and 
the  specified  assessment  rates  to  cover 
such  expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committees 
need  to  have  sufficient  funds  to  pay 
their  expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
periods  for  the  programs  began  on 
August  1, 1994,  for  Idaho-Eastern 
Oregon  potatoes,  Florida  celery,  and 
Cahfornia  prunes,  and  begin  on  October 
1, 1994,  for  California  dates.  The 
marketing  orders  require  that  the  rates 
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of  assessment  for  the  fiscal  periods 
apply  to  all  assessable  potatoes,  celery, 
dates,  and  prunes  handled  during  the 
fiscal  periods.  In  addition,  handlers  are 
aware  of  these  actions  which  were 
recommended  by  the  Committees  and 
published  in  the  Federal  Register  as 
interim  final  rules. 

List  of  Subjects 

7  CFR  Part  945 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  967 

Celery,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  993 

Marketing  agreements,  Plums.  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  parts  945.  967.  987. 
and  993  are  amended  as  follows: 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO  AND  MALHEUR  COUNTY. 
OREGON 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  945  which  was 
published  at  59  FR  41381  on  August  12. 
1994,  is  adopted  as  a  final  rule  without 
change. 

PART  967— CELERY  GROWN  IN 
FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  967  which  was 
pubUshed  at  59  FR  41637  on  August  15, 
1994,  is  adopted  as  a  final  rule  without 
change. 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  987  which  was 
published  at  59  FR  41383  on  August  12, 
1994,  is  adopted  as  a  final  rule  without 
change. 

PART  993-DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  993  which  was 
published  at  59  FR  41385  on  August  12, 
1994,  is  adopted  as  a  final  rule  without 
change. 


Dated:  October  11, 1994. 
Eric  M.  Forman. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-25666  Filed  10-17-94;  8:45  am] 
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7  CFR  Part  981 

(Docket  No,  FV94-M1-2FIR] 

Almonds  Grown  In  California;  Revision 
of  the  Definition  of  Inedible  Kernel 

AGENCY:  Agricultural  Marketing  Service 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  revised  the  definition  of  inedible 
kernel  established  under  the 
administrative  rules  and  regulations  of 
the  Federal  marketing  order  for 
California  almonds.  This  revised 
defmition  of  inedible  kernel  will  better 
reflect  handler  processing  capabifities 
and  will  be  more  equitable  to  growers 
and  handlers.  This  rule  is  based  on  a 
unanimous  recommendation  of  the 
Almond  Board  of  California  (Board), 
which  is  responsible  for  local 
administration  of  the  order. 
DATES:  Effective  on  November  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  Room  2523-S..  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-1509,  or.  fax  (202) 
720-5698,  or  Martin  Engeler,  Assistant 
Officer-in-Charge,  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division.  AMS,  USDA,  2202  Monterey 
Street,  Suite  102-B,  Fresno,  California 
93721;  (209)  487-5901,  or  fax  (209)  487- 
5906. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  981  (7  CFR 
Part  981],  both  as  amended,  regulating 
the  handling  of  almonds  grown  in 
California.  The  marketing  agreement 
and  order  are  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-74). 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
accordance  with  Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  final  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 


present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
entr>'  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Ser\ice  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  outi 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUty. 

There  are  approximately  115  handlers 
of  almonds  that  are  subject  to  regulation 
under  the  marketing  order  and 
approximately  7,000  producers  in  the 
regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5,000,000  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  the  ahnond 
producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  finalizes  the  revision  of  the 
definition  of  inedible  kernel  in 

§  981.408— Subpart— Administrative 
Rules  and  Regulations  by  excluding 
almond  kernels,  pieces,  or  particles  of 
almond  kernels  with  web  and  fiass  from 
being  considered  inedible  almonds. 

The  interim  final  rule  was  issued  on 
July  28, 1994,  and  published  in  the 
Federal  Register  [59  FR  39417.  August 
3, 1994).  with  an  effective  date  of 
August  3. 1994.  That  rule  amended 
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§  961.408  of  the  rules  and  regulations  in 
effect  under  the  order.  That  rule 
provided  a  30-day  comment  period 
which  ended  September  2, 1994.  No 
comments  were  received. 

The  processing  of  almonds  involves 
various  steps  taken  by  growers  and 
handlers  prior  to  shipment  to  market.  In 
most  situations,  growers  initially  take 
their  almonds  to  a  huller/sheller 
operation  where  the  hulls  and  shells  are 
mechanically  removed.  The  almonds  are 
then  delivered  to  a  handler,  who  has  the 
almonds  iaspecied  by  the  Federal-State 
Inspection  Sier\'ice.  IIm  inspector 
determines  the  percentage  of  inedible- 
almond  kernels  in  a  sample,  as  defined 
in  §  981.408.  Based  upon  the  inspection, 
growers  are  paid  by  the  handlers  for  the 
marketable  almonds  in  the  lot. 

The  quality  control  provisions  of  the 
marketing  order  are  designed  to  provide 
procedures  to  remove  inedible  almonds 
from  human  consumption  channels. 
Under  this  program,  handlers  incui  a 
disposition  obligation  of  inedible 
almonds,  based  on  the  inspection  - 
results.  Section  981.442  specifies  that 
the  weight  of  inedible  kernels  in  excess 
of  1  percent  of  the  inedible  kernel 
weight  in  the  lot  determined  by  USDA 
constitutes  the  inedible  disposition 
obligation.  In  order  to  meet  this 
disposition  obUgation,  handlers 
normally  deliver  packer  pickouts, 
kernels  rejected  in  blanching,  pieces  o7 
kernel,  meal  accumulated  in 
manufacturing,  or  other  material  to 
crushers,  feed  manufacturers,  feeders  or 
dealers  in  nut  wastes  on  record  with  the 
Board  as  accepted  users. 

In  order  to  ensure  that  the  inedible 
kernels  are  diverted  to  non-human 
consumption  channels,  the  Board 
maintains  a  list  of  approved  accepted 
users,  which  includes  feedlots  and  oil 
mills.  Handlers  notify  the  Board  at  least 
72  hours  prior  to  making  dehvery  to  an 
accepted  user  so  the  Board,  at  its  option, 
can  witness  the  disposition. 

Section  981.8  of  the  marketing  order 
defines  inedible  kernel  as  meaning  "a 
kernel,  piece,  or  particle  of  almond 
kernel  with  any  defect  scored  as  serious 
damage,  or  damage  due  to  mold,  gum, 
shrivel,  or  brown  spot,  as  defined  in  the 
United  States  Standards  for  Shelled 
Almonds  or  which  has  embedded  dirt 
not  easily  removed  by  washing."  This 
section  authorizes  modification  of  the 
definition  by  the  Board  with  the 
approval  of  the  Secretary.  Prior  to  the 
effective  date  of  the  interim  final  rule, 
the  definition  under  §  981.408  of  the 
regulations  defined  an  inedible  kernel 
as  "a  kernel,  piece,  or  particle  of  ahnond 
kernel  with  any  defect  scored  as  serious 
damage,  or  damage  due  to  mold,  gum, 
shrivel,  or  brown  spot,  as  defined  in  the 


Uz  ited  States  Standards  for  Shelled 

Al  nonds  or  which  has  embedded  dirt  or 

ot]  ler  foreign  material  not  easily 

rei  aoved  by  washing."  Kernels  or  kernel 

pit  ces  with  any  defect  scored  as  serious 

da  nage  were  considered  inedible 

kei  nets. 

:  iection  51.2130  of  the  U.S.  Standards 
foi  Grades  of  Shelled  Almonds  defines 
set  ious  damage  as  "ahy  defect  which 
ma  kes  a  kernel  or  piece  of  kernel 
un  niitable  for  human  consumption,  and 
in(  ludes  decay,  rancidity,  insect  injury 
ani  I  damage  by  mold."  Section  51.2123 
of  he  Standards  defines  "insect  injiiry" 
to  1  nean  that  "the  insect,  web,  or  itass 
is  :  iresent  or  there  is  definite  evidence 
of  nsect  feeding." 

'  he  way  the  definition  was 
pn  viously  applied,  web  or  frass  was 
CO]  isidered  serious  damage  by  insect 
in)  iry  and  when  present  and  noted  on 
the  incoming  inspection,  caused  the 
aln  londs  so  affected  to  be  classified  as 
in«  dible.  As  stated  previously,  handlers 
pa;  their  growers  based  on  the 
pel  centage  of  marketable  almonds  in  the 
lot  Handlers  do  not  pay  growers  for 
aln  londs  classified  as  inedible.  Web  and 
fra  s  can  be  removed  fi-om  the  kernels 
or  Lcrnel  pieces  during  normal 
pre  cessing.  thus  making  them  suitable 
for  human  consumption.  Because 
hai  idlers  pay  growers  based  on  the 
ma  rketable  almonds  in  each  lot  prior  to 
pr<  cessing,  growers  were  not 
coi  ipensated  for  any  additional 
ma  rketable  almonds  made  available  due 
to  1  veh  or  fi-ass  removal  after  processing. 

Handler's  disposition  obligations  are 
bas  ed  on  the  inedible  kernel  content 
foil  nd  in  the  lot  prior  to  processing. 
Wl  en  the  web  and  frass  are  removed 
du  ing  processing,  those  kernels  become 
ma  rketable,  sometimes  making  it 
dif  icult  to  generate  enough  inedible 
air  onds  to  meet  the  disposition 
ob  igation.  In  such  cases,  handlers  have 
SOI  letimes  purchased  a  mixture  of 
ine  dible  almonds  and  foreign  material 
su<  h  as  hulls,  shells,  etc.,  mixed  with 
aln  iond  meats  from  a  hulling  and/or 
sh<  Uing  operation  to  satisfy  their 
dis  >osition  obfigation.  It  has  been 
de  ;rmined  that  the  revision  of  the 
de  nition  of  inedible  kernel  will  make 
it  e  isier  for  handlers  to  meet  their 
inc  dible  obligations  because  the 
dis  K>sition  obligations  will  more 
ace  urately  reflect  the  inedible 
pel  centage  determined  by  the  incoming 
ins  }ection.  This  rule  will  better  address 
the  intent  of  the  quality  control 
pre  gram. 

I  or  these  reasons,  the  Board  and  its 
Qu  ihty  Control  Committee  developed 
pla  IS  to  further  revise  the  definition.  As 
a  n  suit,  the  Board  unanimously 
rec  iin  mended  on  May  16, 1994,  to 


revise  the  definition  of  inedible  kernel 
to  eliminate  kernels  with  attached  frass 
and  webbing  firom  being  classified  as 
insect  injury  and  therefore,  inedible. 
This  rule  vnll  not  affect  the  U.S. 
Standards  for  Grades  of  Shelled 
Almonds. 

This  revision  is  expected  to  improve 
the  quality  control  program  by  making 
the  definition  of  inedible  kerne^better 
reflect  handler  processing  capabilities 
and  providing  more  equity  for  handlers 
and  growers.  It  may  also  result  in 
growers  being  paid  for  marketable 
almonds  which  are  currently  being 
scored  as  inedible  on  incoming 
inspections  and  may  result  in  higher 
returns  to  growers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  it  is  found 
that  finalizing  the  interim  final  rule, 
without  change,  as  published  in  the 
Federal  Register  (59  PR  39419,  August 
3. 1994)  will  tend  to  effectiiate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  981 

Almonds,  Marketing  agreements, 
Nuts,  Reporting  and  recording 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  amended  as 
follows: 

PART  981~ALMONDS  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  981,  which  was 
published  at  59  FR  39419  on  August  3. 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  October  11. 1994. 
Eric  M.  Fonnan, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-25668  Filed  10-17-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-134-AD;  Amendment 
39-9049;  AO  94-21-07] 

Airworthiness  Directives;  AirtHis  Model 
A310  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
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ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Airbus  Model  A310 
and  A300-600  series  airplanes.  This 
action  requires  a  revision  to  the  FAA- 
approved  Airplane  Fli^t  Manual  that 
warns  the  flight  crew  that  overriding  the 
autopilot  while  it  is  in  the  COMMAND 
mode  could  result  in  a  severe  out-of- 
trira  condition,  and  that  overriding  the 
autopilot  while  it  is  in  the  pitch  axis 
will  not  cancel  the  autotrim  while  it  is 
in  the  "land"  or  "go-aroimd" 
configuration.  This  amendment  also 
requires  that  certain  flight  control 
computers  be  modified  so  that  the 
autopilot  will  disengage  whenever  the 
airplane  is  in  the  "go-around"  mode. 
This  amendment  is  prompted  by  an 
accident  in  which  the  flight  crew  may 
have  attempted  to  override  the  autopilot 
while  it  was  engaged  in  the  COMMAND 
mode,  which  may  have  resulted  in  an 
out-of-trim  condition  between  the 
trimmable  horizontal  stabilizer  and  the 
elevator.  The  actions  specified  in  this 
AD  are  intended  to  prevent  severely 
reduced  controllability  of  the  airplane. 
DATES:  Effective  November  2, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
2, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  19, 1994. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
134-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Thi?  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 


the  FAA  that  an  unsafe  condition  may 
exist  on  all  Airbus  Model  A310  and 
A 300-600  series  airplanes.  The  French 
DGAC  advises  that  a  Model  A300-600 
series  airplane  was  recently  involved  in 
an  accident  during  which  the  flight 
crew  may  have  attempted  a  go-around 
while  the  airplane  was  in  an  out-of-tri.m 
condition.  Investigation  into  the  cause 
of  this  out-of-trim  condition  revealed 
that  the  flight  crew  may  have  attempted 
to  override  the  autopilot  while  it  was 
engaged  in  the  COMMAND  mode.  If  the 
airplane  is  in  pitch  axis,  and  the 
autopilot  is  overridden  for  prolonged 
periods  by  the  flight  crew  via  manual 
input  firom  the  control  column,  and  if 
the  autopilot  is  subsequently 
disengaged,  the  resuhant  out-of-trim 
condition  between  the  trimmable 
horizontal  stabilizer  and  the  elevator 
could  severely  reduce  controllability  of 
the  airplane. 

Further  investigation  indicates  that 
the  current  design  of  Model  A300-600 
series  airplanes  does  not  provide  for 
disengagement  of  the  autopilot,  which 
would  allow  for  manual  input  from  the 
control  column  without  adversely 
affecting  controllability  of  the  airplane. 
The  design  of  Model  A310  series 
airplanes  is  identical  in  this  respect  to 
Model  A300-600  series  airplanes. 

Airbus  has  issued  Service  Bulletins 
A310-22-2036,  dated  December  14, 
1993  (for  Model  A310  series  airplanob) 
and  A300-22-6021,  Revision  1,  dated 
December  24. 1993  (for  Model  A30O- 
600  series  airplanes),  which  dcscrib-^ 
procedures  for  modification  of  flight 
control  computers  (FCC)  having  part 
numbers  (P/N)  B470ABM1  (for  Model 
A310  scries  airplanes)  and  B470AAM1 
(for  Model  A300-600  series  airplanes). 
Upon  accomplishment  of  these  software 
modifications,  the  autojiilot  will 
disengage  whenever  the  airplane  is  in 
the  "go-around"  mode  above  400  feet 
radio  altitude  and  whenever  the  pilot 
attempts  to  override  the  autopilot  by 
exerting  a  certain  amount  of  manual 
force  on  the  control  column. 

The  French  DGAC  classified  these 
service  bulletins  as  mandatory  and 
issued  French  Airworthiness  Directive 
94-185-165(B).  dated  August  17, 1994, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France.  The  French  AD  requires 
modification  of  FCC's  having  P/N  s 
B216ABM6,  B350AAM1.  B350AAM2, 
B350AA.M3,  and  B470ABM1  (for  Model 
A3 10  series  airplanes),  and  P/N 
B297A.'^M3.  B297AAM4,  B297A.\M5, 
and  B470/VAM1  (for  Model  A300-600 
series  airplanes),  within  24  months  after 
the  effective  date  of  the  French  AD. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 


operation  in  the  United  States  und'^r  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airvv'orthiness  agreement.  Pursuant  to 
this  bilateral  ainvorthiness  agreement, 
the  French  DGAC  has  kept  the  F.'VA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  French  DGAC.  revicv.  J 
all  available  information,  and 
determined  that  AD  action  is  neresf^ry 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
.States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  sane 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  an  out-of-trim  condition 
between  the  trimmable  horizontal 
stabilizer  and  the  elevator,  which  may 
severely  reduce  controllability  of  the 
airplane.  This  AD  requires  a  revision  to 
the  F.\A-approved  Airplane  Ffight 
Manual  (AFM)  that  warns  the  flight 
crew  that  overriding  the  autopilot  wh:!'.' 
it  is  in  the  COMMAND  mode  could 
result  in  a  severe  out-of-trim  conditi  .n. 
and  that  overriding  the  autopilot  while 
it  is  in  the  pitch  axis  will  not  cancel  the 
autotrim  while  it  is  in  the  "I.ind"  c-i  "go- 
around"  configuration. 

This  AD  also  requires  modification  uf 
FCC's  having  P/N*s  B470ABM1  (f-r 
.Model  A310  series  airplanes)  and 
B470AAM1  (for  Model  A300-G00  serfed 
airplan<is)  within  60  days  after  the 
I'fft^ctive  date  of  the  AD.  In  dev»'loj.ir.g 
this  compliance  time,  the  F-'\.'\ 
r  onsidered  not  only  the  degree  of 
urgency  associated  with  addressir.gtho 
subject  unsafe  condition,  but  the 
•  availability  of  required  parts  end  th  • 
practical  aspect  of  installing  the 
required  modification  within  a 
maximum  interval  of  time  allowub-.i  f.r 
all  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
Since  the  manufacturer  has  advised  that 
an  ample  number  of  required  parts  will 
be  avai  lable  for  modification  of  these 
two  part  numbers,  the  FAA  finds  60 
days  to  be  an  appropriate  compliance 
time  for  accompUshment  of  this 
modification.  This  modification  is 
required  to  be  accomplished  in 
accordance  with  the  accompfishm^^nt 
instructions  contained  in  either  of  the 
applicable  service  bulletins  described 
previously. 

This  is  considered  to  be  Literim 
action  until  final  action  is  identifit^.  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

The  comphance  time  for 
accomplishment  of  the  modification  of 
FCC's  having  P/N's  B216ABM6, 
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B350AAM1.  B350AAM2.  and 
B350AAM3  (for  Model  A310  series 
airplanes),  and  P/N's  B297AAM3, 
B297AAM4,  and  B297AAM5  (for  Model 
A300-600  series  airplanes),  is 
sufficiently  long  so  that  notice  and 
public  comment  would  not  be 
impracticable.  Therefore,  the  FAA  is 
proposing  to  require  modification  of 
these  FCC's  in  a  separate  rulemaking 
action  (reference  Airworthiness 
Directive  Rules  Docket  Number  94-NM- 
145- AD).  Since  the  manufacturer  has 
not  yet  developed  a  modification  for 
these  FCC's,  these  modifications  are 
proposed  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
eflective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether^ 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Dc  cket  Number  94-NM-134-AD."  The 
pa  stcard  will  be  date  stamped  and 
rel  irned  to  the  commenter. 

'  'he  regulations  adopted  herein  vnll  - 
no ;  have  substantial  direct  effects  on  the 
St(  tes,  on  the  relationship  between  the 
na  ional  government  and  the  States,  or 
on  the  distribution  of  power  and 
re!  ponsibilities  among  the  various 
lei  els  of  government.  Therefore,  in 
ac  lordance  with  Executive  Order  12612, 
it  s  determined  that  this  final  rule  does 
no ;  have  sufficient  federalism 
im  ilications  to  warrant  the  preparation 
of  I  Federalism  Assessment. 

'  'he  FAA  has  determined  that  this 
rej  ulation  is  an  emergency  regulation 
th)  t  must  be  issued  immediately  to 
CO  xect  an  unsafe  condition  in  aircraft, 
an  i  that  it  is  not  a  "significant 
rej  ulatory  action"  under  Executive 
Or  ier  12866.  It  has  been  determined 
fu)  ther  that  this  action  involves  an 
en  ergency  regulation  imder  DOT 
Re  'ulatory  Policies  and  Procedures  (44 
FF  11034,  February  26, 1979).  If  it  is 
de  ermined  that  this  emergency 
rej  ulation  otherwise  would  be 
si^  lificant  under  DOT  Regulatory 
1^0  icies  and  Procedures,  a  final 
rej  ulatory  evaluation  will  be  prepared 
an  1  placed  in  the  Rules  Docket.  A  copy 
of  t,  if  filed,  may  be  obtained  fi-om  the 
Ru  les  Docket  at  the  location  provided 
un  ier  the  caption  ADDRESSES. 

Li!  t  of  Subjects  in  14  CFR  Part  39 

Ur  transportation.  Aircraft,  Aviation 
sa  Bty,  Incorporation  by  reference. 
Sa  ety. 

A(  option  of  the  Amendment 

,  Accordingly,  pursuant  to  the 
au  hority  delegated  to  me  by  the 
Ac  ministrator.  the  Federal  Aviation 
Ac  ministration  amends  part  39  of  the 
Fa  ieral  Aviation  Regulations  (14  CFR 
pa  1  39)  as  follows: 

P/  RT  39— AIRWORTHINESS 
Dl  ^ECTIVES 

The  authority  citation  for  part  39 
CO  itinues  to  read  as  follows; 

i  authority:  49  U.S.C.  App.  1354(a).  1421 
an^    1423:  49  U.S.C.  106(g);  and  14  CFR 
11  39. 

§31.13    [Amended] 

;.  Section  39.13  is  amended  by 
ad  ling  the  following  new  airworthiness 
dii  active: 

94.  21-07  Airbus  Industrie:  Amendment  39- 
9049.  Docket  94-NM-34-AD. 

-  ipplicability:  All  Model  A3 10  and  A300- 
601   series  airplanes;  certificated  in  any 
cai  ;gory. 

I  'ompliance:  Required  as  indicated,  unless 
aci  omplished  previously. 


To  prevent  an  out-of-trim  condition 
between  the  trimmable  horizontal  stabilizer 
and  the  elevator,  which  may  severely  reduce 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

Overriding  the  autopilot  (AP)  in  the  pitch 
axis  does  not  cancel  the  AP  autotrim  in 
LAND  and  GO-AROUND  modes.  When  the 
AP  is  in  the  COMMAND  mode  (CMD).  if  the 
pilot  counteracts  the  AP.  the  AP  will  trim 
against  the  pilot  input.  This  could  lead  to  a 
severe  out-of-trim  situation  in  a  critical  phase 
of  flight. 

(b)  For  airplanes  having  flight  control 
computer  (FCCj.^art  number  (P/N) 
B470ABM1  (for  Model  A3 10  series  airplanes) 
or  B470AAM1  (for  Model  A30O-600  series 
airplanes):  Within  60  days  after  the  effective 
date  of  this  AD.  modify  the  FCC's  in 
accordance  with  Airbus  Service  Bulletin 
A310-22-2036,  dated  December  14. 1993  (for 
Model  A310  series  airplanes),  or  Airbus 
Service  Bulletin  A300-22-6021.  Revision  1. 
dated  December  24, 1993  (for  Model  A300- 
600  series  airplanes),  as  applicable. 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  FCC  having  P/N 
B470ABM1  or  B470AAM1  on  any  airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  i.ssued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  modifications  shall  be  done  in 
accordance  with  Airbus  Ser\'ice  Bulletin 
A310-22-2036.  dated  December  14, 1993  (for 
Model  A310  series  airplanes),  or  Airbus 
Service  Bulletin  A300-22-6021.  Revision  1. 
dated  December  24. 1993  (for  Model  A30O- 
600  series  airplanes),  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex,  France.  Copies  may  b« 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
November  2, 1994. 
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Issued  in  Renton.  Washington,  on  October 
7, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
|FR  Doc.  94-25581  Filed  10-17-94;  8:45  am) 
BILUNG  CODE  4910-13-U 

14  CFR  Part  97 

[Docket  No.  27935;  Amdt  No.  1627] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  AviaUon 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

.    1 .  FAA  Rules  Docket ,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  EX:  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Be.st,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591: 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SL\P  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51 ,  and  §  97.20 
of  tlie  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large;  number  of  SIAPs,  their 
complex  nature,  and  the  neecl  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SL\Ps.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  drciunstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 


remaining  SIAPs.  an  effective  date  at 
least  30  days  after  pubHcation  is 
provided.  . 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airpwrts. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this   . 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it.  therefore — (1)  is  not  a 
"significant  rogulaton.-  action"  under 
Executive  Order  128GG;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11j034;  February-  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulaton,'  evaluation  as  the  anticipalt^d 
impact  is  so  minimal.  Fdr  the  same 
reason,  the  FA.^  certifies  that  this 
amendment  will  not  have  a  significmt 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Art. 

List  of  Subjects  in  14  CFR  Part  37 

Air  traffic  control.  .Airports, 
Navigation  (air). 

Issued  in  Washington.  DC.  on  0<  tobi-r  7. 
1994. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Scrxico 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing,     . 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  1354(a). 
1421  and  1510;  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 
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§§  97.23.  97.25, 97.27, 97.29, 97.31, 97.33 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
fellow's: 

Bv  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOG,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NL«,  NDB/DME:  §97.29  ILS, 
ILS/DME.  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs  identified  as  follows: 

*  *  *  Effect  h-e  December  8,  1994 

Chico,  CA,  Chico  Muni,  VOR  R\V\'  13L. 

Amdt  9 
Chico.  CA.  Chico  Muni,  VOR/DME  RW^  13L, 

Amdt  7 
Chico,  CA.  Chico  Muni,  VOR/RWY  31R. 

Amdt  8  CANCELLED 
Chico.  CA.  Chico  Muni,  VOR/DME  RWY 

3lR,Orig 
Chico.  CA,  Chico  Muni,  NDB  RWY  13L. 

Amdt  5 
Chico,  CA.  Chico  Muni.  ILS  RWY  13L.  Amdt 

8 
Danbury.  CT.  Danbury  Muni,  VOR  or  GPS- 

A.  Amdt  8 
Danbur>',  CT,  Danbury  Muni,  LOG  RWY  8, 

Amdt  2 
Danburv.  CT.  Danbur>'  Muni,  VOR/DME 

RNAV  RWY  8,  /Vmdt  4 
Danbury,  CT,  Danbury  Muni,  VOR/DME 

RNAV  or  GPS  RWY  26,  /Vmdt  5 
Boone,  L\.  Boone  Muni.  NDB  OR  GPS  RWY 

14,  Amdt  9 
Boone,  L\.  Boone  Muni,  NDB  OR  GPS  RWY 

32,  Amdt  5 
Boone.  L^,  Boone  Muni,  COPTER  NDB  225. 

Amdt  3 
Saline.  KS.  Salina  Muni.  NDB  or  GPS  RWY. 

35.  Amdt  16 
Gaithursburg,  MD,  Montgomery  County  Arpk, 
.  VOR  OR  GPS  RWY  14.  /Vmdt  2 
Fergus  Falls,  MN,  Fergus  Falls  Muni-Einar 

Mickelson  Fid.  NDB  RWY  31.  /Vmdt  1 
Fergus  Falls.  MN.  Fergus  Falls  Muni-Einar 

Mickelson  Fid.  ILS  RWY  31,  Amdt  1 
York,  NE.  York  Municipal.  NDB  RWY  17, 

Amdt  3 
York.  .N'E.  York  Municipal.  NDB  OR  GPS 

RWY  35,  Amdt  3 
Albion.  NY,  Pine  Hill,  VOR/DME-A,  Amdt  3 
Ea.st  Hampton,  NY,  East  Hampton,  VOR/DME 

RNAV  OR  GPS  RWY  10,  Amdt  5 
East  Hampton.  NY.  East  Hampton.  VOR/DME 

R-NAV  OR  GPS  RWY  28.  Amdt  2 
Albany,  OR.  Albany  Muni,  VOR/DME-A.  - 

Amdt  4 
Con.alIis,  OR,  Cor\allis  Muni.  VOR  orGPS- 

A.  Amdt  9 
Cor\allis.  OR.  Corvallis  Muni.  VOR/DME 

RWY  17.  Amdt  7 
Corvallis,  OR,  Corvallis  Muni,  VOR/DME  or 

GPSRWY35, /VmdtlO 
Corvallis,  OR.  Corvallis  Muni,  NDB  or  GPS 

RWY  17.  Amdt  1 
Corvallis,  OR,  Corvallis  Muni.  ILS  RWY  17. 

Amdt  3 
Eugene,  OR,  Mahlon  Sweet  Field,  NDB  RWY 

16,  Amdt  29 
Eugene,  OR,  Mahlon  Sweet  Field.  ILS  RWY 

16.  Amdt  33 
Newport,  OR.  Newport  Muni.  VOR/DME 

RWY34,Orlg 


No  rh  Kingstown.  RI.  Quonset  Stale,  VOR  or 

(  PS-A,  Amdt  4 
No  th  Kingstown,  RI.  Quonse; State,  ILS 

t  WY  16,  Amdt  7 

*  Effect ii-e  November  10.  1994 

W^hington,  DC.  Washington  National. 

i  ADAR-1.  Amdt  24,  CANCELLED 
Ne  i  Ibferia.  LA,  Acadiana  Regional.  VOR/ 
ME  OR  TACAN  RWY  16,  Orig. 

C  ANCELLED 
Ne  r  Iberia,  LA.  Acadiana  Regional,  VOR  OR 

1  ACAN  RWY  16,  Orig. 
Nc'  /  Iberia,  LA,  Acadiana  Regional,  VOR/ 

I  ME  RWY  34,  Amdt  1 
Ne'  r  Iberia,  LA,  Acadiana  Regional,  LOG 

1  WY  34,  Amdt  8 
Ne  /  Iberia,  LA,  Acadiana  Regional,  ND& 

F  WY  34,  Amdt  8 
St  1  ouis,  MO,  Spirit  of  St  Louis,  VOR  RWY 

fi  ?,  Amdt  7 
St  I  ouis,  MO,  Spirit  of  St  Louis,  LOG  RWY 

2  >L,  Amdt  4 
St  1  ouis,  MO,  Spirit  of  St  Louis,  NDB  RWY 

2  >L,  Amdt  1 
Me  nphis,  TN.  Memphis  Intl.  ILS  RWY  36R. 

/  mdt  10 
Chi  se  City,  VA,  Chase  City  Muni.  NDB  RWY 

V.  /Vmdt  3 

\Effective  Upon  Publication 

Melnphis,  TN,  Memphis  Intl.  RADAR-1, 
/  mdt  37 

IFF  Doc.  94-25774  Filed  10-17-94;  8:45  ami 
BILI  NO  COa€  «910-t3-M 
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;fR  Part  97 


[Do  cket  No.  27936;  Amdt  No.  1628] 

St<  ndard  Instrument  Approacti 
Procedures;  Miscellaneous 
Anjendments 

AG|NCY:  Federal  Aviation 
Adlninistration  (FAA).  DOT. 
AcfoN:  Final  rule. 


SUI IMARY:  This  amendment  establishes, 
am  inds,  suspends,  or  revokes  Standard 
Ins  Tument  Approach  Procedures 
(SI  \Ps)  for  operations  at  certain 
air  )orts.  These  regulatory  actions  are 
ne(  ded  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
th«  commissioning  of  new  navigational 
fac  lities,  addition  of  new  obstacles,  or 
ch<  nges  in  air  traffic  requirements. 
Th  !se  changes  are  designed  to  providg 
saf !  and  efficient  use  of  the  navigable 
air  pace  and  to  promote  safe  flight 
opi  rations  under  instrument  flight  rules 
at  I  le  affected  airports. 
DA'  ES:  An  effective  date  for  each  SIAP 
is  <  peciHed  in  the  amendatory 
pre  visions 

I  icorporation  by  reference-approved 
by  he  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
asof  January  1, 1982. 
A0<  iRESSES:  Availability  of  matter 
inc  srporated  by  reference  in  the 
am  jndment  is  as  follows: 


For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue  SVV., 
Washington,  DC  20591; 

2.  The  F/VA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  F/\A  Public  Inquiry  Center  [APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  or 

2.  The  F/VA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Tochnioal 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone  [202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(3).  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
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Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effecti\e  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT/VM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T  ' 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FA.\  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aiTonaiitical  charts.  Thi;  rircumstances 


which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
•  close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SL\Ps 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SL\Ps  effective  in  less 
than  30  days. 

Conclusion 

The  FA.A  has'determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationallv 
current,  it,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  F.\A  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Rpg'ilatory  Fli-xibiUtv  .Act 
List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 


Issued  in  Washington.  DC.  or  October  7. 
1994. 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Sfr\ici'. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  th" 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  .Approach 
Procedures,  effective  at  0901  LTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authoritj-:  49  U.S.C.  app.  1348.  135-ilc), 
1421  and  1510;  49  IVSC.  lG6(g»:  and  14  CFR 

11.49(b)i2). 

§§97.23,  97.25. 97.27,  97.29,  97.31,  97.33 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follov.s: 

Bv  amending:  §  97.23  VOR.  VOR/ 
D.ME.  VOR  or  TACAN,  and  \'OR/D.ME 
or  TACAN:  §97.23  LOC.  LOC/DME. 
LDA.  LD.VDME,  SDF,  SDF/DME: 
§97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME;  ISMLS.  MLS,  MLS/D.ME. 
MLS/RNAV;  §97.31  R.\D.AR  SIAPs: 
t>  97.33  R.NAV  SIAPs,  and  §97.35 
rOFTFR  .SIAPs.  i<ifntin.'d  as  follow<: 


*  *  *  Effective  Upom  Publication 

FDC  date 

State 

City 

—     

A;rport 

FDC  No. 

SIAP 

09/14,'94 
09/23/S4 

LA 
Ml 
Ml 
LA 
NY 
MN 

MN 

Alexandria 

West  Branch , 

Alexandria  !ntl 

West  Branch  Community 

West  Branch  Community 

Monroe  Regional  

d/5288 
4  5499 
4,5500 
4;5598 
4/5615 
4.5759 

4/5760 

VOR  OR  GPS  R'/VY  14  OR'G... 

VOR  R'/VY  27  ORIG... 

NDB  RWY  27  AMDT  6... 

NDB  RWY  4  AMDT  14... 

IL  R'^VY  1,  AMDT  2... 

VOR  OR  GPS  RWY   13  AMDT 

11... 
VOR  OR  GPS  RWY  31   AMDT 

15... 

09/23/94 

West  Branch 

09/27/94 

Monroe 

Plattsburgh 

Hibbing  .... 

Hibbing 

09.'28/94 

Clinton  Co 

10/05,'94 
l0/05,'94 

Chislhomhibbing  

Chislfiomhibbing  „.„ 

|FR  Doc.  94-25775  Filed  lf)-17-94:  8:45  am) 
BK.LINQ  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No.  27937;  Amdt  No.  1629] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


summary:  This  amendment  est.iblishes. 
amends,  suspends,  or  revokes  Standard 
In.strument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  re\  ised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 


instrument  flight  rules  at  the  afft-ctfjl 
airports. 

DATES:  .•\n  effective  date  for  each  SI.AP 
is  specified  in  the  amendatory 
pro\isions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1.  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
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For  examination 

1 .  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  die 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington,  EX:  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  die  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SlAPs.  mailed  once  ' 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402! 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
CPgulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5- 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-S. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The^arge  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic  ^ 
depiction  on  charts -printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of-the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 


the  types  and  effective  dates  of  the 
SL  iPs.  This  amendment  also  identifies 
th4  airport,  its  location,  the  procedure 
id(  ntification  and  the  amendment 
nu  nber. 

Th  e  Rule     . 

'  'his  amendment  to  part  97  is  effective 
up  )n  publication  of  each  separate  SIAP 
as  :ontained  in  the  transmittal.  The 
SL  lPs  contained  in  this  amendment  are 
ba!  ed  on  the  criteria  contained  in  the 
Ur  ited  Stat^  Standard  for  Terminal 
Ins  trument  Approach  Procedures 
(T  RPS).  In  developing  these  SIAPs,  the 
TE  IPS  criteria  were  applied  to  the 
coi  ditions  existing  or  anticipated  at  the 
aff  cted  airports. 

'  he  FAA  has  determined  through 
tes  ing  that  current  non-localizer  type, 
no  i-precision  instrument  approaches 
de  eloped  using  the  TERPS  criteria  can 
be  lown  by  aircraft  equipped  with 
Gl(  bal  Positioning  System  (GPS) 
eqi  ipment.  In  consideration  of  the 
ab<  ve,  the  applicable  Standard 
Ina  rument  Approach  Procedures 
(SI  KPs)  will  be  altered  to  include  "or 
GP  >"  in  the  titlerwithout  otherwise 
rev  lewing  or  modifying  tlie  procedure. 
Bei  ause  of  the  close  and  immediate 
rel  tionship  between  these  SIAPs  ami 
saf  ity  in  air  commerce,  I  find  that  notice 
an(  public  procedure  before  adopting 
the  ->(i  SIAPs  are  unneccssarj". 
im  )racticable,  and  contrary  to  the 
pu  ilic  interest  and,  whore  applicable, 
the  I  good  cause  exists  for  making  yoriu; 
SI.  \'s  effective  in  less  than  30  days. 

'  ho  FAA  has  determined  that  this 
ref  ilation  only  involves  an  established 
ho'  y  of  technical  n;gulations  lor  whicii 
fre  [uent  and  routine  amnridmonts  art; 
ne(  cssary  to  keep  tlieni  operationally 
cui  r'3nt.  It,  therefore — (I)  is  not  a 
"si  jnificant  regulatory  action"  undor 
Exi  cutive  Order  12866;  (2)  is  not  a 
"si  ;nificant  rule"  under  DOT 
Re]  ulatory  Policies  and  Procedures  (44 
FK  1 1034;  February  26.  1979);  and  (3) 
doi  s  not  warrant  preparation  of  a 
reg  jlatory  evaluation  as  the  anticipated 
im  lact  is  so  minimal.  For  the  .same 
rea  .on.  the  F.^.^  certifies  that  this 
am  mdment  will  not  have  a  significant 
ecc  nomic  impact  on  a  substantial 
nu  nber  of  small  entities  under  the 
cri  F^ria  of  the  Regulatory  Flexibility  .Act. 
Lis  of  Subjects  in  14  CFR  Part  97 

J  ir  traffic  control.  Airports. 
Na  igation  (air). 

I:  sued  in  Washington.  DC.  on  CX.tolier  7. 
19<;  I. 

Th<  mas  C.  Acxardi, 

Dir\  ctor.  Flight  Standards  St-n  /<«. 

Adaption  of  the  Amendment 

ccordingly,  pursuant  to  the 
aut  lority  delegated  to  me,  part  97  of  the 


Federal  Aviadon  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  134«.  1354(a). 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CIR 
11.49(b)(2). 

§§  97.23,  97.27, 97.33  and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.27  NDB.  NDB/DME; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

•   *   *  Effective  Dvcembi:r  8.  1 9<N 

AnibltT.'AK.  Ambler,  NDB  orGI'S  R\V  Y  30, 

Amdt.  1 
Big  Lake,  AK.  Big  Lake.  VOR  or  C;PS  RVVY 

6,  Arndj.  5A 
Hooper  Bay.  AK.  Hoofier  Bay,  VCJK  or  CI'S 

KWY31.  Amdt.  lA 
.Viinchun'iina.  AK.  Minchumin.i,  NDB  or  C'.PS 

RUY2.  Amdt.  2 
Sitka.  AK,  Sitka.  VOR  or  OPS-C.  Ori;;. 
Sitka.  AK.  Sitka.  NDB/DME  or  r.i'.S-U.  Orij;; 
THlke.;fii.>,  AK.  Talkeftna,  VOR.  DMi-  or  Cl'.S 

RWY  36.  Amdt  1 
Talkcetiia.  AK.  T.ilke.'tr.j.  VOR  .^r  C;PS-A. 

.•\mdt  9,'\ 
Sutler.  AL,  Buuer-Clioctinv  CoiiiiU.  M)H  o.- 

CrSRU'Y  11.  Aradt  2A 
Clanton,  AL.  Grara^Wado  Field.  NDIJ  or  c;P.s 

RWY  2(),  Orig  ' 
Gullmjii,  AL,  Fulsom  Fii-ld.  NDB  or  GPS' 

RWY  20.  Amdt  2A 
Dumopolis.  AL,  Demoj)o!i>  Mu:ii.  XDB  or 

GPS  RWY  4.  Orig- 
Binton.  AR.  Saline  Gounty,  VOK  or  C;i'S-.\. 

Amdt  6 
Cross«tt.  AR.  Z  M  J.k  k  Stell  Fii-td.  VOR/DML 

or  GPS-A.  Orig-B 
Forest  City.  AR,  Forrtvst  City  Muni,  NDB  or 

GPS  RVVY  35,  Amdt  3 
Tracy,  CA.  Tracy  Muni.  VOR  or  GPS-A, 

Amdt  4A 
Truckee.  CA.  TniLkee-Tahoe,  VOR/D.ME 

R.NAV  or  GPS-A.  Amdt  5A 
L'kiah.  CV.  Ukiah  Muni,  VOR  or  GPS-A. 

Amdt  3 
Ukiah.  CA.  IJkiah  Muni.  R.NAV  or  GP5i-B. 

Amdt  4 
Vacaville,  CA,  Nut  Tree,  VOR  or  GPS-A. 

Amdt  4 
Vacaville,  CA,  Nut  Tree.  RN.W  or  GPS  RWY 

20.  Amdt  1 
Van  Nuys,  CA,  Van  Nuys.  VOR/DME  or  CPS- 

B.  Amdt  2 
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Van  Nuys,  CA.  Van  Nuys.  VOR  or  GPS-A, 

Amdt  3 
Meeker.  CO,  Meeker,  VOR  or  GPS-A,  Orig 
Meeker.  CO,  Meeker.  RNAV  or  GPS  RWY  3, 

Orig 
Crystal  River.  FL,  Crystal  River,  VOR/DME  cr 

GPS-A,  Orig 
Key  West,  FL,  Key  West  Intl.  VOR  or  GPS- 

B,  Amdt  9 
Key  West,  FL.  Key  West  InlK  NDB  or  GPS- 

A,  Amdt  13 
New  Smyrna  Beach,  FL.  Massey  Ranch 

Airpack,  NDB  or  GPS  RWY  18,  Orig- A 
New  Smyrna  Beach.  FL,  New  Smyrna  Beach 

Muni.  NDB  or  GPS  RWY  29.  Amdt  1 
Ocala,  FL,  Ocala  Regional/)im  Taylor  Field, 

NDB  or  GPS  RWY  36,  Amdt  3 
Augusta.  GA,  Daniel  Field,  VOR/D.ME  or 

GPS-B,  Orig 
Augusta,  GA,  Daniel  Field.  NDB/DME  or 

GPS-C.  Amdt  2 
Augusta,  GA,  Daniel  Field,  NDB  or  GPS  RWY 

11,  Amdt  2A 
Donalsonville,  GA,  Donalsonville  Muni, 

VOR/DME  or  GPS-A.  Amdt  2A 
Griffin,  GA,  Griffin-Spalding  County,  VOR/ 

DME  or  GPS  RVVY  14.  Amdt  4B 
Hinesville,  GA,  Liberty  County,  NDB  or  GPS- 

A,  Amdt  2 
Homerville,  GA.  Homerville.  VOR/DME  or 

GPS-A.  Amdt  3A 
Homerville,  GA,  Horaer\ilie,  NDB  or  GPS 

RWY  14,  Amdt  lA 
Jekyll  Island,  GA.  Jekyll  Island.  VOR  or  GPS- 

A.  Amdt  9 
Ames.  lA,  Ames  Muni,  NDB  or  GPS  RV.'Y  1. 

Orig 
A.Ties,  lA,  Ames  Muni.  NDB  or  GPS  RWY  13, 

Amdt  3.\ 
Eagle  Grove,  lA,  Eagle  Grove  Muni,  VOR/ 

DME  or  GPS-A,  Orig 
Eagle  Grove,  lA,  Eagle  Grovti  Muni,  NDB  or 

GPS  RWY  13,  Orig 
Eagle  Grove.  lA,  Eagle  Grove  Muni,  NDB  or 

GPS  RWY  31,  Amdt  1 
Monticello,  lA.  .Monticello  Muni,  VOR/D.ME 

RNAV  or  GPS  RWY  31,  Amdt  1 A 
Monlicello,  lA,  Monticello  Muni,  NDB  or 

GPS-A.  Amdt  3 A 
Mount  Pleasant,  lA,  Mount  Pleasant  Muni, 

NDB  or  GPS  RWY  33,  Amdt  5 
Oelwein.  lA,  Oelwein  Muni,  VOR  or  GPS-A, 

Amdt  3 
Oelwein,  LA,  Oelwein  .Muni,  R.NAV  or  GPS 

RVVY  13,  Amdt  2 
Pocahontas,  JA,  Pocahontas  Muni,  NDB  or 

GPS  RVVY  11.  Amdt  3 
Roc  k  Rapids,  lA,  Rock  Rapids  Muni,  NDB  or 

GPS  RWY  IB,  Amdt  1 
Sac  City,  lA,  Sac  City  .Muni,  NDB  or  GPS 

RWY  36,  Amdt  2 
Shenandoah,  lA,  Shenandoah  Muni,  VOR/ 

DME  or  GPS  RVVY  12.  Amdt  2 
Shenandoah,  lA,  Shenandoah  Mur^i,  NDB  or 

GPS  RVVY  30.  Amdt  10 
Alton/St.  Louis,  IL,  St.  Louis  Regional.  VOR 

or  GPS-A,  Amdt  8 
Alton/St.  Louis,  IL,  St.  Louis  Regional.  NDB 

or  GPS  RWY  17.  Amdt  10 
Alton/St.  Louis,  IL,  SL  Louis  Regional,  NDB 

orGPSRVVY29,  AmdtlO 
Dwight,  IL,  Dwight,  NDB  or  GPS  1  RWY  27, 

Amdt  3 
Gibson  City.  IL,  Gibson  Gty  Muni,  VOR  or 

GPS-A,  Amdt  3 
Grayslake.  IL.  Campbell.  VOR  or  GPS-A, 
Amdt  4 


Greenville,  IL,  Greenville,  VOR/DME  or  GPS- 

A,  Amdt  2 
Greenville.  IL,  Greenville,  NDB  or  GPS  RVVY 

18.  Amdt  4 
Shelbyville,  IL,  Shelby  County,  NDB  or  GPS- 

A.Amdtl 
Sparta,  IL,  Sparta  Community-Hunter  Field, 

NDB  or  GPS  RWY  18.  Orig-A 
•Gary,  IN,  Gary  Regional,  NDB  or  GPS  RWY 

30,  Amdt  b.\ 
Greencastle,  IN,  Pumam  County,  VOR/DME 

or  GPS-A,  Amdt  5 
Greencastle,  IN,  Putaam  County.  NDB  or  GPS 

RWYia.Or.^ 
Greenburg.  IN,  Greenburg-Decatur  County, 

VOR  cr  GPS-A,  Amdt  1 
Indianapolis.  IN,  Eagle  Creek  Airpark,  VOR 

orGPS--A,.Amdt6 
Indianapolis,  IN.  Eagle  Creek  Airpark,  NDB 

or  GPS  RVVY  21,  Amdt  3 
South  Bend,  IN,  Michiana  Regional 

Transportation  Center.  VOR  or  GPS  RWY 

18,  Amdt  7A 
South  Bend,  IN,  Michiana  Regional 

Transportation  Center,  NDB  or  GPS  RWY 

27,  Amdt  28A 
Sullivan,  IN,  Sullivan  County,  VOR/DME  or 

GPS-A,  Amdt  1 
Sullivan,  IN,  Sullivan  County.  NDB  or  GPS 

RWY  36,  Amdt  6 
Terre  Haute,  IN,  Sky  King,  VOR  or  GPS-A, 

Amdt  5 
Vincennes,  IN.  O  Neal,  NDB  or  GPS-A,  Amdt 

4 
Winchester,  LN,  Randolph  County,  VOR  or 

CTS-A,  Amdt  8 
Winchester,  IN,  Randolph  County,  NDB  or 

GPS  RWY  25,  Amdt  4 
Pitt.sburg,  KS,  Atkinson  Muni,  VOR/DME  or 

GPS  RWY  3,  Amdt  2 
Pittsburg,  KS,  Atkinson  Muni,  NDB  or  GPS 

RVVY  16,  A.mdt  3 
Pratt,  KS,  Pratt  Industrial,  NDB  or  GPS  RWY 

17,  Amdt  3 
Russell,  KS.  Russell  Muni,  VOR'DME  or 

GPS-A.  .Amdt  3 
iSmith  Center.  KS,  Smith  Center  Muni,  VOR/ 

D.ME  or  GPS-A,  Amdt  1 
Topeka,  KS,  Forbes  Field.  VOR/DME  or 

TACAN  or  GPS  RVVY  21 ,  Amdl  6 
Topeka,  KS.  Forbes  Field,  NDB  or  GPS  RVVY 

13,  A.Tidt  5 
Topeka.  KS,  Forbes  Field,  NDB  or  GPS  RVVY 

31,  Amdt  7 
VVashington.  KS,  Washington  County 

Memorial,  NDB  or  GPS-A,  Orig 
Owensbcro,  KY.  Owensboro-DaViess  County, 

VOR  or  GPS  RWY  18,  .Amdt  7A 
Owcnsboro.  KY,  Owensboro-Daviess  County, 

NT)B  or  GPS  RVVY  36,  Amdt  7A 
Gonzales,  LA,  Louisiana  Regional.  VOR/DME 

orGP.S-A.Orig 
Homer,  LA.  Homer  Municipal,  NDB  or  GPS 

RVVY  12,  Amdt  1 
Monroe.  LA,  Monroe  Regional,  VOR  or  GPS 

RWY  22,  Amdt  3 
Monroe,  LA,  Mor.roe  Regional.  NDB  cr  RWY 

4,  Amdt  14 
Rayville,  LA,  John  H  Hooks  )r  Memorial, 

VOR/DME  or  GPS-A,  Amdt  2 
Rayville,  LA,  John  H  Hooks  Jr  Memorial, 

NDB  or  GPS  RVVY  36.  Amdt  1 
Marshfield,  MA,  Marshfield,  NDB  or  RVVY  6, 

Amdt  3 
Marshfield,  MA,  Marshfield.  NDB  or  GPS 
RWY  24,  Orig 


Westminster,  MD.  Carroll  County  Regiona!/ 

Jack  B.  Poage  Field.  VOR  or  GPS  RWY  34, 

Amdt  3 
VVesUninster,  MD,  Carroll  County  Regional/ 

Jack  B.  Poage  Field,  VOR  or  GPS-A,  Orig 
Eliot,  ME,  Littlebrook  Air  Park,  VOR  or  GPS- 

A,  Orig 
Eliot.  ME,  Littlebrook  Air  Park,  NDB  orGPS- 

A,  Amdt  1 
Flint.  MI,  Bishop  International,  VOR  or  GPS 

RWY  18,  Amdt  18 
Flint,  Ml,  Bishop  International,  VOR  or  GPS 

RWY  27,  Amdt  20 
Flint,  Ml,  Bishop  International,  VOR  or  GPS 

RWY  36,  Amdt  14 
Flint.  MI,  Bishop  International,  NDB  or  GPS 

RVVY  9,  Amdt  24 
Grand  Rapids,  MI,  Kent  County  Intl,  VOR  or 

GPS  RWY  18,  Amdt  6 
Grand  Rapids,  MI,  Kent  County  Intl.  VOR  cr 

GPS  RWY  36.  Amdt  11 
Grand  Rapids.  MI,  Kent  County  Intl,  NDB  or 

GPS  RWY  26L,  Amdt  19 
Grayling,  MI,  Grayling  A.AF,  NDB  or  GPS 

RWY  14.  Amdt  6 
Harbor  Springs,  MI,  Harbor  Springs,  VOR  or 

GPS-A,  Amdt  1 
Hillsdale,  MI,  Hillsdale  Muni.  VOR  orGPS- 

A,  Amdt  6 
Holland,  MI,  Park  Township,  NDB  or  GPS 

RWY  23.  Amdt  2A 
Holland,  MI,  Tulip  City,  VOR'DME  RNAV 

RWY  8,  Amdt  2 
Holland,  MI,  Tulip  City,  VOR/DME  RNAV 

RWY  26,  Amdt  5 
Holland,  Ml,  Tulip  City,  VOR  or  GPS-A, 

Amdt  10 
Duluth,  MN,  Sky  Harbor,  NDB  or  GPS-B, 

Amdtl 
Minneapolis,  MN,  Crystal.  VOR  or  GPS-A, 

Amdt.  9 
Morris,  MN,  Morris  Muni.  VOR  or  GPS  RWY 

14,  Orig-A 
Morris.  MN.  Morris  Muni,  VOR  or  GPS  RWY 

32,  Amdt  4A 
St  Cloud.  .MN,  St  Cloud  Muni.  NDB  cr  GPS 

RWY  31,  Orig 
Thief  River  Falls,  M.N,  Thief  River  Falls 

Regional,  VOR  or  GPS  RVVY  13,  Amdt  8A 
Thief  River  Falls,  .MN,  Thief  River  Falls 

Regional.  NDB  orGPS  RWY  31,  Amdt  l.\ 
Harrisonville,  MO,  Lawrence  Smith 

Memorial,  VOR/D,ME  or  GPS  RWY  35,  Orig 
Kirksville,  MO.  Kirksville  Regional,  VOR/ 

DME  or  GPS-B,  Amdt  5 
Kirksville.  MO.  Kirksville  Regional,  VOR  or 

GPS-A,  Amdt  13 
.Marvville,  MO,  Maryville  Mend.  VOR/DME 

RWY  36,  Amdt  4 
Maryville,  .MO,  .Maryville  Meml,  NDB  or  GPS 

RVVY  14.  Amdt  3 
RoUa/Vichy,  MO.  Rolla  National,  VOR/DME 

or  GPS  RVVY  4.  Amdt  2A   " 
Rolla/Vichy,  MO,  Rolla  National,  RNAV  or 

GPS  RVVY  22,  Amdt  2A 
Columbus,  MS,  Columbus-Lowndes  County, 

VOR  or  GPS-A,  Amdt  2 
Columbus-West  Point-Starkvill,  MS,  Golden 
Trinagle  Regional,  VOR/DME  or  GPS-E. 
Amdt  5 
Columbus-West  Point-Starkvill,  MS,  Golden 
Triangle  Regional,  VOR  or  GPS-D.  Amdt  5 
Oxford,  MS,  University-Oxford,  VOR'DME  or 

GPS-A,  Amdt  4 
Starkville,  MS,  George  M.  Bryan,  VOR/DME 
or  GPS-A,  Amdt  5 
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Starkville,  MS,  George  M.  Bryan,  NDB  or 

GPS-C,  Amdt  2 
Starkville,  MS.  Oktibbeha,  VOR  or  GPS-B. 

Amdt  6 
Laurel.  MT,  Laurel  Muni,  VOR  or  GPS  RWY 

22,  Amdt  1 
Missoula.  MT.  Missoula  International,  VOR/ 

DME  or  GPS- A.  Amdt  11 
Missoula.  MT,  Missoula  International,  VOR/ 

DMEorGPS-B. /VmdtS 
Ahoskie,  NC,  Tri-County,  VOR/DME  or  PPS- 

A,  Amdt  4A 
Ahoskie,  NC,  Tri-County,  NDB  or  GPS  RWY 

1,  Amdt  IB 
Asheboro,  NC,  Asheboro  Muni.  VOR  or  GPS- 

A,  Amdt  2  A 
Asheboro.  NC,  Asheboro  Muni,  NDB  or  GPS 

RWY  21,  Amdt  2A 
Hatteras,  NC,  Billy  Mitchell,  NDB  or  GPS 

RWY  6.  Amdt  6 
Hickory.  NC,  Hickory  Regional,  VOR/DME  or 

GPS  RWY  6.  Orig 
Hickory.  NC.  Hickory  Regional,  NDB  or  GPS 

RWY  24,  Amdt  4 
Jacksonville.  NC,  Albert  J.  Ellis,  NDB  or  GPS 

RWY  5,  Amdt  7 
MT  Olive,  NC,  MT  Olive  Muni.  VOR  or  GPS- 

A,  Amdt  1 
Whiteville.  NC,  Columbus  County  Muni 

NDB  or  GPS  RWY  5,  Amdt  4 
Rugby.  ND,  Rugby  Muni,  NDB  or  GPS  RVVT 

12.  Amdt  3 
Rugby,  ND,  Rugby  Muni,  NDB  or  GPS  RWY 

30.  Amdt  4 
Albion,  NE.  Albion  Muni,  NDB  or  GPS  RWY 

32,  Orig 
Ord.  NE,  Evelyn  Sharp  Field.  NDB  or  GPS 

RWY  13.  Amdt  2A 
Oshkosh.  NE.  Garden  County.  NDB  or  GPS 

RWY  12.  Orig 
Plattsmouth.  NE,  Plattsmouth  Muni,  NDB  or 

GPS  RWY  34.  Amdt  3 
Superior.  N'E.  Superior  Muni,  VOR/DME  or 

GPS-A.  Orig 
Tekamah.  NE,  Tekamah  Muni.  VOR  or  GPS 

RWY  32,  Amdt  4 
Thedford,  NE,  Thomas  County.  VOR  or  GPS 

RWY  8,  Amdt  4 
Beriin,  NH,  Berlin  Muni.  VOR  or  GPS-B. 

Amdt  I 
Jaffrey,  NH.  Jaffrey  Muni-Silver  Ranch.  VOR 

or  CPS-A,  Amdt  6 
Princeton  (Rocky  Hill).  XJ.  Princeton,  VOR.' 

DME  RNAV  or  GPS  RWY  10.  Amdt  3 
Princeton  (Rocky  Hill).  N).  Princeton.  VOR  or 

GPS-A,  Amdt  6A 
Somerville,  NJ,  Somerset.  VOR  or  GPS  RWY 

8,  Amdt  11    - 
Somerville.  NJ.  Somerset,  RNAV  or  GPS 

RWY12.  Amdt2 
Toms  River,  NJ.  Robert  ].  Miller  Air  Park 

VOR  or  GPS  RWY  6  Amdt  6A 
Toms  River.  Nf.  Robert  J.  Miller  Air  Park 

VOR  or  GPS  RWY  24.  Amdt  3A 
Silver  City.  NM.  Grant  County.  VOR/DME  or 

GPS-B.  Amdt  3 
Silver  City,  N.M.  Grant  County.  VOR  or  CPS- 

A,  Amdt  7 
Silver  City.  NM,  Grant  County,  NDB  or  GPS 

RWY  26.  Amdt  3 
Winnemucca.  NV,  Winnemucca  Muni  VOR/ 

DME  or  GPS  RWY  14,  Orig 
Winnemucca,  NV,  Winnemucca  Muni,  NDB 

or  GPS-A,  Amdt  1 A 
Buffalo,  NY,  Buffalo  Airfield,  VOR  or  GPS 
RWY  24,  Amdt  6B 


Buffalo,  NY,  Greater  Bu£Eb1o  Intl,  VOR  or 

GPS-A.  Amdt  17A 
Buffalo,  NY,  Greater  Buffalo  Intl,  NDB  or  GPS 

RWY  5,  Amdt  lOA 
Cortland,  NY,  Cortland  County-Chase  Field, 

VOR  or  GPS-A.  Orig-B 
Dansville,  NY,  Dansville  Muni,  VOR/DME  or 

GPS  RWY  18.  Amdt  2A 
Durhamville,  NY,  Kamp,  VOR  or  GPS  RWY 

28,  Amdt  lA 
Middletown.  NY,  Randall,  NDB  or  GPS  RWY 

26,  Orig 
Middletown,  NY,  Randall,  NDB  or  GPS-A, 

Orig 
Monticello,  NY.  Sullivan  County  Intl,  VOR/ 

DME  or  GPS  RWY  33,  Amdt  3 
Olean,  NY,  Cattaraugus  County-Olean,  RNAV 

or  GPS  RWY  22,  Amdt  4 
Lancaster,  OH,  Fairfield  County,  VOR/DME 

RNAV  or  GPS  RWY  10,  Amdt  9 
Lancaster,  OH,  Fairfield  County,  VOR  or 

GPS-A,  Amdt  9 
Lancaster,  OH,  FairfieKi  County,  NDB  or  GPS 

RWY  28,  Amdt  7 
.ebanon.  OH,  Lebanon-Warren  County,  NDB 

or  GPS-A.  Amdt  4 
-ondon,  OH,  Madison  County,  NDB  or  GPS 

RWY  8,  Amdt  7 
viediria,  OH,  Medina  Municipal,  VOR  or  GPS 

RWY  27.  Orig 
Voodsfield,  OH,  Monroe  County,  VOR/DME 
or  GPS  RWY  25,  Amdt  6 
f'oungstown,  OH,  Lansdowne,  NDB  or  GPS- 
B,  Amdt  7 

'oungstowrn,  OH,  Youngstown  Executive, 
VOR/DME  or  GPS-A,  Amdt  9 
'oungstown.  OH,  Youngstown  Executive, 
VOR  or  GPS  RWY  11,  Amdt  5 
oungstown,  OH,  Youngstovra-Warren 
Regional,  VOR  or  GPS  RWY  19,  Amdt  18 
'oungstown,  OH,  Youflgstown-Warren 
Regional.  NDB  or  GPS  RWY  32.  Amdt  18 
tend,  OR,  Bend  Muni,  VOR/DME  or  GPS 
RWY  16,  Amdt  7 
I  ortlaad,  OR,  Portland-Troutdale,  NDB  or 

GPS-A,  Amdt  8 
I  loUegeville,  PA,  Perkiomen  Valley,  VOR  or 

GPS  RWY  9.  Amdt  3 
I  lonesdale,  PA,  Cherry  Ridge,  VOR  or  GPS- 

A.  Amdt  4 
1  idiana,  PA.  Indiana  County/Jimmy  Steward 

Field,  NDB  or  GPS-A,  Amdt  4 
1  lount  Joy/Marietta,  PA,  Donegal  Springs 

Airpark,  VOR/DME  or  GPS  RWY  27,  Orig 
!  lount  Pocono,  PA,  Pocono  Mountains  Muni, 

VOR  or  GPS  RWY  13,  Amdt  5 
I  ottstown,  PA,  Pottstown  Muni,  VOR  or 

GPS-B.  Amdt  4A 
I  unxsutawney.  PA,  Punxsutawney  Munt. 

VOR/DME  or  GPS-A,  Orig 
i  slinsgrove.  PA,  Penn  Valley,  VOR  orGPS- 

A,  Amdt  5 
5  sven  Springs  Borough,  PA,  Seven  Springs, 

VOR  or  GPS-A.  Amdt  2A 
i  amerset.  PA,  Somerset  County,  NDB  or  GPS 

RWY  24,  Amdt  4 
C  lemson.  SC,  Clemson-Oconee  County,  NDB 

or  GPS-A.  Amdt  5 
C  Diumbia.  SC.  Columbia  Metropolitan,  VOR 

orGPS-A.  AmdtlS 
C  slumbia,  SC,  Columbia  Metropolitan,  NDB 

or  GPS  RWY  11,  Amdt  22 
C  slumbia,  SC,  Columbia  Metropolitan 

RNAV  or  GPS  RWY  5,  Orig-A 
L  ike  City,  SC,  Lake  City  Muni  CI  Evans 
Field.  NDB  or  GPS-A,  /Vmdt  1 


Mount  Pleasant,  SC,  East  Cooper,  VOR/DME 

or  GPS-A,  Orig 
Mount  Pleasant,  SC.  East  Cooper,  RNAV  or 

GPS  RWY  17,  Orig 
Mobridge,  SD,  Mobridge  Muni,  NDB  or  GPS 

RWY  12,  Amdt  1 
Spearfish,  SD,  Black  Hills-Clyde  Ice  Field 

NDB  or  GPS-A,  Orig 
Dickson,  TN,  Dickson  Muni,  VOR/DME  or 

GPS  RWY  17,  Amdt  3 
Jacksboro.  TN,  Campbell  County,  VOR/DME 

RNAV  or  GPS-A.  Amdt  4 
Jacksboro,  TN,  Campbell  County,  NDB  or 

GPS  RWY  23,  Amdt  5 
Trenton,  TN,  Gibson  County,  VOR/DME  or 

GPS-A,  Amdt  5 
Trenton,  TN,  Gibson  County,  NDB  or  GPS 

RWY  19,  Amdt  3 
Waveriy,  TN,  Humphreys  County,  VOR/DME 

or  GPS-A.  Amdt  2B 
Waveriy,  TN,  Humphreys  County,  NDB  or 

GPS  RWY  22,  Amdt  3 
Alice,  TX,  Alice  Intl.  VOR  or  GPS-A,  Amdt 

13 
Anahuac,  TX.  Chambers  County,  NDB  or  GPS 

RWY  30,  Amdt  2 
Andrews,  TX,  Andrews  County,  NDB  or  GPS 

RWY  15,  Amdt  2 
Angleton/Lake  Jackson,  TX,  Angleton/ 

Brazoria  County,  NDB  or  GPS  RWY  17 

Amdt  2 
Borger,  TX,  Hutchinson  County,  VOR/DME 

or  GPS  RWY  35,  Amdt  2 
Borger,  TX,  Hutchinson  County,  VOR  or  GPS 

RWY  17,  Amdt  7 
Bowie,  TX,  Bowie  Muni,  NDB  or  GPS  RWY 

17,  Amdt  2 
Bowie,  TX,  Bowie  Muni.  NDB  or  GPS  RWY 

35.  Amdt  2 
Caldwell,  TX,  Caldwell  Muni,  VOR/DME  or 

GPS-A,  Amdt  2 
Canadian,  TX,  Hemphill  County  NDB  or  GPS 

RWY  4,  Amdt  3 
Canadian,  TX,  Hemphill  County  NDB  or  GPS 

RWY  22,  Amdt  3 
Castroville,  TX,  Castroville  Muni,  NDB  or 

GPS  RWY  33,  Amdt  1 
Jasper,  TX.  Jasper  CountVjflell  Field.  NDB  or 

GPS  RWY  18.  Amdt.  7  j 

Houston,  TX,  West  Houston,  VOR  or  GPS-B 

Amdt  1  i 

Houston,  TX,  West  Houston,  RNAV  or  GPS 

RWY  15,  Amdt  2  ; 

Houston,  TX,  West  Houston.  R.\AV  or  GPS      ' 

RWY  33,  Amdt  2  . 

Kenedy,  TX,  Karnes  County.  VOR/DME  or       ' 

GPS-A,  Amdt  6 
Killeen.  TX.  Killeen  Muni,  VOR  or  CPS-A 

Amdt  3 
Killeen,  TX.  Killeen  Muni.  NDB  or  GPS  RWV 

1,  Amdt  5 
Kingsville.  TX,  Kleberg  County,  NDB  or  GPS 

RWY  13.  Amdt  4 
Odessa,  TX.  Odessa-Schlemeyer  Field,  VOR 

or  GPS-A.  Amdt  5  , 
Odessa.  TX,  Odessa-Schlemeyer  Field.  NDB 

or  GPS  RWY  20.  Amdt  3 
Orange,  TX,  Orange  Countv.  VOR'DME  or 

GPS  RWY  22.  Amdt  lA  ' 
Orange,  TX,  Orange  County.  NDB  or  GPS-A 

Amdt  1 
Paducah,  TX.  Dan  E.  Richards  Muni,  VOR/ 

DME  or  GPS  RWY  35,  Amdt  1 
Roosevelt,  UT,  Roosevelt  Muni,  VOR  or  GPS- 

A,  Amdt  2 
Roosevelt,  UT,  Roosevelt  Muni.  RNAV  or 

GPS  RWY  25.  Amdt  1 


i 


Abingdon,  VA,  Virginia  Highlands  VOR/DME 

or  GPS-B,  Aindt  5 
Blacksburg,  VA.  Virginia  Tech.  NDB  or  GPS- 

A,  Amdt  1 
Blackstone.  VA.  Blackstone  A.\F-Allen  C 

Perkinson  Muni.  NDB  or  GPS-A,  Amdt  1 
Richmond,  VA,  Chesterfield  County.  VOR/ 

DME  or  GPS  RWY  1 5.  Orig 
Richmond,  VA,  Chesterfield  Countv,  NDB  or 

GPS  RWY  33,  Amdt  7 A 
Staunton-Waynesboro-Harrisonburg,  VA, 

Staunton/Shenandoah  Valley  Regional. 

NDB  or  GPS  RWY  5,  Amdt  9 
AHington,  WA.  Arlington  Muni.  NDB  or  GPS 

RWY  34,  Amdt  3 
Deer  Park.  WA.  Deer  Park,  NDB  or  GPS-A. 

Orig 
Ellensburg.  WA,  Bowers  Field.  VOR  or  GPS- 

A,  Amdt  1 

Ellensburg,  WA.  Bowers  Field,  VOR  or  GPS- 

B.  Orig 

Eau  Claire,  WI,  Chippewa  Valley  Regional, 

VORorGPS-A,  Amdt21 
Eau  Claire,  WI,  Chippewa  Valley  Regional. 

NDB  or  GPS  RWY  22,  Amdt  6 
Milwaukte.  WI,  Lawrence  J.  Timraerman. 

VOR  or  GPS  RWY  4L,  Amdt  7 
Milwaukee,  WI,  Lawrence  J.  Timmerman. 

VOR  or  GPS  RWY  15L.  Amdt  12 
Sheboygan.  WI,  Shebovgan  County 

Memorial.  VOR  or  GPS  RWY  3  Amdt  6 
Sheboygan,  WI.  Shebovgan  Countv 

Memorial,  NDB  or  GPS  RWY  2l',  Orig 
Watertown.  WI,  Watertown  Muni,  NDB  or 

GPS  RWY  23,  Amdt  1 
Watertown,  WI,  Watertown  Muni.  VOR/DME 

R.\AV  or  GPS  RWY  5,  Amdt  3 
Waukesha,  WI.  Waukesha  County,  VOR  cr 

GPS-A,  .^mdt  15 
Waukesha.  WI,  Waukesha  Countv.  NDB  or 

GPS  RWY  28,  Amdt  3 
Waupaca,  WI.  Waupaca  Muni,  .\DB  or  GPS 

RWY  30,  Amdt  4 
Qisper,  WY,  Natrona  Countv  Intl.  V0R,D.\1E 

or  TACAN  or  GPS  RWY  21,  Amdt  7 
Casper.  WY,  Natrona  Countv  Intl,  VOR/D.ME 

or  GPS  RWY  3,  Amdt  3 
Casper,  WY.  Natrona  County  Intl,  NDB  or 

GPS  RWY  8,  Amdt  13 
Rawlins,  WY.  Rawlins  .Muni.  VOR  or  GPS 

RWY  22,  Amdt  1 
Rawlins.  WY.  Rawlins  Muni,  NDB  or  GPS- 

A,  Amdt  9 

The  following  are  corrected  procedure 
titles  adding  'or  GPS"  published  in 
Transmittal  Letter  94-21. 

Ash  Flat,  AR,  Cherokee  Village,  NDB  or  GPS 

RWY  4,  Orig 
Devine,  TX,  Devine  .Muni,  NDB  or  GPS  RWY 

35,  Amdt  2 

(FR  Doc.  94-25776  Filed  1&-17-94;  8:45  ami 
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Coast  Guard. 

33  CFR  Part  117 

[CGD13-04-O33] 

RIN2115-AE47 

DrawtKidge  Operation  Regulations; 
Coquille  River,  OR 

AGENCY:  Coast  Guard.  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  removes  the 
operating  regulations  for  the  drawbridge 
across  the  Coquille  River,  mile  24.0,  at 
Coquille.  Oregon,  This  bridge  formerly 
served  a  secondary  highway  but  has 
been  removed  in  its  entirety.  Notice  and 
public  procedure  have  been  omitted 
from  this  action  because  the  bridge  no 
longer  exists. 

EFFECTIVE  DATE:  October  18,  1994. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  "this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  John  E.  Mikesell.  Chief. 
Plans  and  Programs  Section,  Aids  to 
Navigation  &  \Vater\vays  Management 
Branch,  915  Second  Avenue,  Seattle, 
Washington.  98174.  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  e.xcopt 
Federal  Holidays.  The  telepl'.nne 
number  is:  (206)  220-7270. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell.  Chief,  Plans  and 
Programs  Section,  Aids  to  Navigation 
and  Waterways  Management  Branch. 
(206) 220-7270. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  rcgulation,  change  and 
good  cause  exists  for  making  it  effecli\e 
in  less  than  30  days  after  publication  in 
the  Federal  Register,  The  drawbridge  to 
which  these  regulations  applies  no 
longer  exists  and  removal  of  these 
regulations  from  the  Code  of  Federal 
Regulations  is  the  only  action  boing 
considered  by  the  Coast  Guard. 
Therefore,  notice  and  public  procedure 
thereof  are  impracticable,  unnccessan,'. 
and  contrary  to  the  public  intorest. 

Drafting  Infarmation 

The  drafters  of  this  notice  are  .Austin 
Pratt,  project  officer,  and  Lieutenant  L. 
J.  Argenti,  project  attorney. 

Regulatory  Evaluation 

This  action  is  not  a  significant 
regulator}'  action  under  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  cost  and  benefits 
under  section  6(a)(3)  of  that  order.  It  has 
been  exempted  from  review  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulator)'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
under  paragraph  lOe  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 


Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Therefore, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  action  will  not  have  a 
significant  impact  on  a  significant 
number  of  small  entities. 

Collection  of  Information 

This  action  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3.501  Pt  soq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  .ind 
criteria  contained  in  E.xecutive  Order 
12G12,  and  it  has  been  determined  that 
this  rulcm.nking  docs  not  have  suffii  ii-nt 
fedoralism  implications  to  warrant  the 
prpparation  of  a  Federalism  Assessment. 

Environment 

Tho  Coast  Guurd  hns  reviewed  the 
environmental  impact  of  this  action  and 
concluded  under  section  2.B.2.  of  th" 
NEFA  Iniplcmonting  Procedures, 
CO.\lDTL\ST  M16475.B  that  the  action 
is  r;ategoric;ally  excluded  from  fu.-ihor 
environmental  documentation  because 
promulgation  of  changes  to  drawbridgo 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  human 
environment.  The  drawbridge  that  this 
amendment  applies  to  no  longer  exists. 
A  Categorical  Exclusion  Determination 
is  available  in  the  docket  for  inspection 
or  copying. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges.  " 
Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  117  of  title  33, 
Code  of  Federal  Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1  40;  33 
CFR  1.05-lIg}. 

2.  Section  117.875  is  revised  to  read 
as  follows: 
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f  117.875    CoquHle  River. 

The  draws  of  the  US  101  highway 
bridge,  mile  3.5  at  Bandon,  Oregon, 
shall  open  on  signal  if  at  least  two'hours 
notice  is  given  to  the  drawtender  at  the 
Coos  Bay  South  Slough  bridge. 

Dated:  September  30, 1994. 
]ohn  A.  Piersoa, 

Captain.  Coast  Guard.  Commander.  13th 
Coast  Guard  District.  Acting. 

(FR  Doc.  94-25724  Filed  1^-17-94:  8:45  am) 
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33  CFR  Part  165 
(CGD01 -92-004] 
RIN  2115-A97 

Safety  Zone;  Rhode  Island  Sound, 
Narragansett  Bay.  Providence  River 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  amends  the 
regulation  concerning  the  safety  zone 
around  Liquefied  Petroleum  Gas  (LPG) 
vessels  moored  at  the  LPG  facility  in  the 
Port  of  Providence.  This  amendment 
reduces  the  distance  a  vessel  must  moor 
from  a  LPG  vessel  at  the  LPG  facility  in 
the  Port  of  Providence  from  400  feet  to 
200  feet.  This  action  is  necessary  to 
-  eliminate  unnecessary  economic 
hardship  on  the  commercial  shipping 
industry.  Reduction  of  the  required 
empty  pier  space  from  400  feet  to  200 
feet  fore  and  aft  of  LPG  vessels  will 
continue  to  provide  the  necessary  level 
of  safety  and  will  also  provide  the  space 
necessary  to  respond  effectively  to  a 
LPG  emergency. 

EFFECTIVE  DATE:  This  regulation  is 
effective  November  17.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTl  Jeffrey  Perdue  of  Marine  Safety 
Office  Providence  at  (401)  435-2300. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
MSTl  Jeffrey  Perdue,  Coast  Guard 
■  Captain  of  the  Port  Providence,  Project 
Manager  and  Lieutenant  Commander  J. 
Stieb,  First  Coast  Guard  District  Legal 
Office,  Project  Counsel. 

Regulatory  History 

On  March  8, 1994.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled  SAFETY 
ZONE;  Rhode  Island  Sound. 
Narragansett  Bay,  Providence  River  in 
the  Federal  Register.  59  FR  10775.  The 
Coast  Guard  received  no  comments  on 
the  proposal  A  public  hearing  was  not 
requested  and  one  was  not  held.  The 


C  >ast  Guard  is  publishing  the  rule  as 
p  oposed. 

B  tckground  and  Purpose 

The  regulations  contained  in  33  CFR 
II  5.121  outline  safety  zones  required 
fc  r  LPG  vessels  visiting  the  Port  of 
P)  evidence  under  a  variety  of 
c(  nditions.  The  regulations  estabUsh 
Si  fety  zones  around  LPG  vessels  at 
ai  chor,  transiting  Narragansett  Bay, 
w  liie  moored  at  the  LPG  facility.  Port 
o  Providence,  and  around  the  shoreside 
m  inifold  during  LPG  transfer 
o  erations.  This  amendment  only    . 
C(  ncems  the  safety  zone  required 
ai  >und  LPG  vessels  moored  at  the  LPG 
fa  :ilitv.  Port  of  Providence. 

}3  CFR  165.121(a)(3)  estabhshes  a  50 
fa  )t  safety  zone  around  a  moored  LPG 
v«  ssel  and  also  requires  that  no  vessel 
m  ly  moor  within  400  feet  of  a  LPG 
v«  ssel  moored  at  the  facility.  Industry 
p(  rsonnel  have  continually  expressed 
di  isatisfaction  with  the  400  foot 
re  juirement.  contending  that  it  places 
an  unnecessary  economic  burden  on  the 
in  iustry  involved  in  and  affected  by 
LI  G  evolutions.  Coast  Guard  research 
in  o  this  issue  has  showTi  that 
pi  ahibiting  vessels  from  mooring  within 
4(  0  feet  from  LPG  vessels  moored  at  the 
LI  G  facility  is  excessive  and 
ui  necessary.  Reduction  of  the 
re  luircment  from  400  feet  to  200  ft-ct 
pi  )\ides  ignition  source  protection  and 
th ;  necessary  space  for  shoreside  or 
vv  iterside  firefighting  or  tug-assisted 
er  lergnncy  break-away  from  the  pier. 

R(  gulatory  Evaluation 

This  proposal  is  not  a  significant 
re  julatory  action  under  section  3(f)  of 
Ej  ecutive  Order  12866  and  does  not 
re  [uire  an  assessment  of  potential  costs 
ar  d  benefits  under  section  6(a)(3)  of  that 
oi  ler.  It  has  been  exempted  from  roview 
b)  the  Office  of  Management  and 
Bi  dget  under  that  order.  It  is  not 
si  nificant  under  the  regulatory  policies 
ai  d  procedures  of  the  Department  of 
Ti  insportation  (DOT)  (44  FR  1 1040; 
Fe  miary  26. 1979).  The  Coast  Guard 
es  jects  the  economic  im{>act  of  this 
pr  )posal  to  be  so  minimal  that  a  full 
R«  gulatory  Evaluation  under  paragraph 
IC  }  of  the  regulatory  policies  and 
pi  >cedures  of  DOT  is  unnecessary. 

'his  amendment  is  an  act  of 
d«  egulation  designed  to  eliminate  an 
ur  necessary  burden.  Reducing  the 
sa  ety  zone  around  a  moored  LPG  vessel 
fr<  m  400  feet  to  200  feet  fore  and  aft 
w  II  benefit  the  LPG  facility 
ec  jnomically  in  that  the  required  total 
ac  iitional  pier  space  for  which  they 
mi  ist  pay  to  meet  the  regulations  is 
reiuced  from  800  feet  to  400  feet.  This 
wi  II  also  benefit  the  Port  of  Providence 


economically  in  that  more  pier  space 
will  be  available  for  other  vessels  to 
moor  while  a  LPG  vessel  is  in  port. 

Small  Entities 

Under  the  Regulatorv  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  minimal  and  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ctseq.]. 

Federalism 

The  Coast  Guard  has  analyzed  tins 
action  in  accordance  with  the  principals 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  final  rule  docs  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Fcderafism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e  of  Commandant  Instruction 
M16475.1B.  they  are  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  166— [AKIENOED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 
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Authority:  33  U.S.C.  1231;  50  US  C.  191; 
33  CFR  1.05-l(g).  604-1.  6.04-6.  and  160.5: 
49  CFR  1.46. 

2.  Section  165.121  is  amended  by 
revising  paragraph  (a)(3)  to  read  as' 
follows: 

§  155.121    Safety  Zone:  Rhode  Island 
Sound,  Narragansett  Bay,  Providence  River. 

(a)*   •   • 

(3)  For  Liquefied  Petroleum  Gas  (LPG) 
vessels  while  moored  at  the  LPG 
facility,  Port  of  Providence;  a  safety 
zone  within  50  feet  around  the  vessel. 
No  vessel  shall  moor  within  200  feet 
from  the  LPG  vessel.  All  vessels 
transiting  the  area  are -to  proceed  with 
cautioii  to  minimize  the  effects  of  wake 
around  the  LPG  vessel. 
•        *        *        «        • 

Dated:  October  3.  1994 

P.A.  Turlo. 

Captain.  U.S.  Coast  Guard.  Captain  oft.hc 
Port.  Providcnrt^. 

|FR  Doc.  94-2572.5  Filed  10-17-94;  8:45  Eir.j 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lKS-4-1 -6508a;  FRL-5079-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmontal  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  state  of  Kan.sas  has 
submitted  revisions  to  the  State 
Implementation  Plan  (SIP)  which 
amend  certain  slate  rules  concerning 
sulfur  dioxide  (SOr)  and  volatile  organic 
compounds  (VOC).  It  has  also  submitted 
two  source-specific  permits  for  electric 
utilities  which  restrict  (SO2)  emissions. 
EPA  is  approving  these  revisions  to  the 
SIP.  This  action  is  necessary  to  keep  the 
Kansas  SIP  current  with  slate 
regulations  and  to  make  the  state 
permits  federally  enforceable. 
DATES:  This  final  rule  is  effective 
December  19, 1994  unless  notice  is 
received  by  November  17.  1994  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Kansas  City  address 
below.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the:  Environmental  Protection 
Agency,  Air  Branch.  726  Minnesota 


Avenue.  Kansas  City,  Kansas  66101;  and 
EPA  Air  and  Radiation  Docket  and 
Information  Center,  401  M  Strot^t,  S\V.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
is  publishing  this  action  as  a  direct-final 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments.  If 
adverse  comments  are  received,  a 
withdrawal  notice  will  be  published 
and  all  public  comments  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule  published  in 
this  Federal  Register. 

On  May  16.  1994.  the  Secretary  of  the 
Kansas  Department  of  Health  and 
Environment  (KDHE)  (designee  for  the 
Governor)  submitted  an  SIP  revision  to 
the  EPA  Region  VII  Administrator.  The 
.Secretary  requested  that  EPA  revise  the 
SIP  to  include  the  revisions  discussed 
below. 

K.A.R.  28-19-31.  Indirect  Heating 
Equipment  Emissions;  Emission 
Limitations 

Tills  rule  has  been  amended  in  a 
number  of  ways.  First,  paragraphs  A 
through  E  were  relettercd  to  read  a 
through  e.  Paragraph  c  has  boen 
changed  to  state  the  emission 
limitations  in  terms  of  SO;,  ratluT  than 
sulfur,  in  order  to  bo  consistent  with 
fuderal  standards.  The  rule  ammidniont 
cioi's  not  change  the  amount  of 
allaw.ihlo  emissions,  but  merely  n'statcs 
it  in  the  same  terminology  as  the 
Nationn!  AmTjient  Air  Quality  Standards 
(NAAQS)  it  is  designed  to  prottxrt. 

The  rule  has  also  been  amended  to 
state  the  emissions  limitation  in  terms 
of  pounds  of  SO;  per  million  British 
thormal  units  (SOz/mmBtu)  of  heat 
input  without  respect  toUeat  input  piv 
hour.  This  is  merely  a  technical 
correction;  the  regulation  applies  to 
heating  equipment  having  a  heat  input 
of  230  Btu/hour,  so  the  additional 
reference  to  emissions  based  on  heal 
input  per  hour  was  unnecessary.  The 
rule  also  now  provides  for  an  alternative 
emission  limit  to  the  3.0  pounds  of  .SO;/ 
mmBtu.  provided  that  tlie  alternate  limit 
is  set  forth  in  a  permit  issued  pursuant 
to  K.A.R.  28-19-14,  is  adequate  to 
protect  the  SO?  NAAQS,  and  has  bei-n 
approved  by  EPA  as  part  of  th(^  state 
SIP.  This  revision  was  effective 
Novembers,  1993. 

K.A.R.  28-19-32,  Exemptions 

This  rule,  which  created  exemptions 
from  the  emissions  limitations  on 
indirect  heating  equipment  imposed  by 
K.A.R.  28-19-31.  was  approved  as  part 


of  the  original  SIP  in  1971.  Paragraph  D 
provided  an  exemption  to  the  SO- 
emission  limit  in  rule  K.A.R.  28-19-31 
if  a  source  operated  less  than  2000 
hours  per  year.  This  was  a  deficiency  in 
the  SIP  which  EPA  has  strived  to 
correct. 

Kansas  revised  K.A.R.  28-1*^32  in 
1981. 1982,  and  in  1993.  The  revisions 
in  1981  and  1982  were  not  submitted  as 
SIP  revisions  at  that  time.  Thus,  EPA  is 
today  acting  on  the  cumulative  revisions 
of  this  rule.  In  the  1981  revision,  the 
state  deleted  paragraphs  A  and  B  of  th<^ 
SIP  approved  rule.  These  provisions 
were  eliminated  because  equipment 
which  had  been  exempted  was,  by  that 
time,  operating  within  the  fimitations  of 
other  regulations.  At  the  same  time,  the 
state  added  an  exemption  which 
provided  that  electric  generating  plants 
of  90  megawatts  could,  under  certain 
circumstances,  be  exempt  from  the  SO; 
emission  limits  contained  in  K.A.R.  2&- 
19-31(C).  In  the  1982  state  rule  revision, 
this  provision  was  expanded  to 
specifically  include  three  nleclric 
generating  plants  with  specified 
rapacities. 

The  1993  revisions  deleted 
completely  the  provisions  which 
allowed  exemptions  to  the  SO;  cmiss.on 
limits  in  K.A.R.  23-19-31.  Of  the  thnr 
sources  previously  eligible  for  the 
exemption,  two  are  operating  within  th"> 
3.0  lbs  SO;  nuii/Btu  emission  limit 
allowed  in  rule  K.A.R.  28-19-32.  The 
third  source  is  now  subject  to  emisbiuii 
limits  contained  in  a  permit  issued 
pursuant  to  .'■ulc  K.A.R.  28-19-14.  T::i> 
limit  is  more  restrictive  than  the  3.0  lb>^ 
per  mm/Btu  allowed  in  K.A.R.  28-13- 
31.  This  permit  has  been  submitted  as 
a  SIP  revision,  and  EPA  is  taking  action 
on  it  as  discussed  below  (see  Quind.s.'o 
Power  Station). 

In  summary,  the  stale's  submitt.-!  of 
its  revisions  to  rule  K.A.R.  23-19-32 
deletes  exemptions  allowed  in  the 
original  SIP  rule,  deletes  cxemptioi:s 
allowed  in  previous  versions  of  the  sl,i'e 
rule,  will  make  the  state  and  SIP  rul»^ 
con,sistcnt.  and  will  greatly  cnhanc  c  the 
enforceability  of  both  rules.  This 
revision  was  effective  November  8. 
1993. 

K.A.R.  28-19-63.  Automobile  and 
Light-Duty  Truck  Surface  Coating 

This  reasonably  available  control 
technology  nile  is  applicable  to 
automobile  or  light-duty  tnicii.  top  i  o.:t 
and  primer  surface  coating  appfication 
systems  at  the  one  facility  subject  to  the 
regulation.  This  amendment  clarifies 
existing  requirements  by  adopting  a 
standard  industry  procedure  for 
demonstrating  continual  compliance 
uith  organic  vapor  emission 
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requirements.  The  state  has 
incorporated  by  reference  the  EPA 
protocol,  "Protocol  for  Determining  the 
Daily  Volatile  Organic  Compound 
Emission  Rate  of  Automobile  and  Light- 
Duty  Truck  Topcoat  Operations."  EPA- 
450/3-88-018  (December  1988).  This 
protocol  provides  an  alternative 
compliance  demonstration  method  and 
adds  some  flexibility  to  the  previous- 
requirements.  The  regulatory  change 
does  not  affect  the  current  monitoring 
and  inspection  program  for  volatile 
organic  compound  sources.  This 
revision  improves  the  enforceabiUty  of 
the  state  rule.  This  rule  was  effective 
November  8. 1993. 

Permits 

The  Kansas  City,  Kansas,  Board  of 
Public  Utilities  (BPU)  owns  and 
operates  three  electric  utility  generation 
stations  in  the  Kansas  City.  Kansas,  area. 
This  action  approves  new  emission 
limits,  as  contained  in  state  operating 
permits',  for  the  Kaw  and  Quindaro 
stations. 

Kaw  Power  Station 

Upon  a  showing  by  EP.^  Rugion  VII 
that  the  BPU  Kaw  Power  Station,  even 
though  operating  within  the  permit 
limits  established  by  state  rule  K.A.R. 
28-1 9-3 1(C),  was  causing  modeled 
violations  of  the  SO2  NAAQS.  the  BPU 
entered  into  a  Consent  Agreement  (C.A.) 
with  thn  state,  which  set  a  schedule  for 
BPU  to  develop  an  emissions  control 
strategy  sufficient  to  protect  and 
maintain  the  S0>  NAAQS. 

In  accordance  with  the  terms  of  the 
C.A.,  BPU  conducted  a  modeling 
analysis  in  accordance  with  the  protocol 
agreed  to  by  the  state  and  EPA.  The ' 
modeling  was  performed.in  accordance 
with  the  EPA  Guideline  on  Air  Quality 
Models  (Revised).  EPA-450/2-78-027R, 
as  supplemented.  The  modeling  results 
established  emission  limits  which  were 
incorporated  into  an  operating  permit 
issued  by  the  state  pursuant  to  K.A.R. 
28-19-14.  Emission  limits  were  set 
based  on  a  maximum  ambient  impact  of 
less  than  330  jig/m  3.  This  provides  an 
adequate  safety  margin  for  the  24-hour 
SO2  standard  of  365  ng/m  ',  which  was 
the  controlling  standard. 

Permit  #2090049  contains  interim  and 
final  compliance  Umits.  The  interim 
limits  are  based  on  coal  sampling 
analysis.  Final  compUance  limits  are  . 
based  on  continuous  emission 
monitoring  (CEM).  The  CEM  systems  are 
to  be  installed  and  certified  in 
conformance  with  the  requirements  of 
40  CFR  part  75  no  later  than  October 
1994.  Tbe  permit  contains  enforceable 
monitoring,  and  recordkeeping  and 
reporting  requirements. 


rrhe  emission  limit  previously 
applicable  to  this  source  was  3.0  lbs 
SCPj/mmBtu.  The  new  limit  contained  in 
thfe  permit  is  1.1  lbs  SOz/mmBtu  when 
oijly  one  of  the  three  imits  is  operating, 
on  0.91  lbs  SOa/mmBtu  when  two  or 
m  }re  units  are  operating.  The  state 
p«  rmit  was  effective  October  20. 1993. 
Tl  is  permit  is  being  incorporated  into 
th  J  SIP  for  purposes  of  federal 
er  forceability. 

Qi  lindaro  Power  Station 

\s  noted  in  the  discussion  above 
re  'isions  to  rules  K.A.R.  28-19-31  and 
28  -19-32,  the  Quindaro  station  was 
ab  e  to  operate  under  an  exemption 
w  lich  was  difficult  to  enforce  and 
w  lich  did  not  ensure  protection  of  the 
N  .AQS. 

:'ho  BPU  agreed  in  the  C.A. ' 
mi  ntioned  above  to  conduct  a  modeling 
an  dysis  for  the  Quindaro  station  at  the 
sa  ne  time  it  was  performing  the 
m  deling  analysis  for  the  Kaw  station 

'ho  modeling  results  established 
en  ission  limits  which  were 
in  orporated  into  an  operating  permit 
iss  ued  by  the  state  pursuant  to  K.A.R. 
28  -19-14.  Emission  limits  wore  set 
ba  ed  on  a  maximum  ambient  impact  of 
lei  J  than  320  ng/m  '.  This  is  adequate  to 
en  ;ure  attainment  and  maintenance  of 
thi   24-hour  SO2  NAAQS  of  365  ng/m  \ 
wl  ich  was  the  controlling  standard.  T!ie 
en  ission  limits  are  equivalont  to  4.75 
lb;  of  SQi/mmBtu  when  only  unit  Q-1 
is  iperating.  and  4.75  for  Q-1  and  3.57 
foi  Q-2  when  both  units  are  operating 
(U  lit  Q-2  is  a  CAA  Title  fV  Phaso  I 
ur  t.) 

'erniit  #2090048.  issued  pursuant  to 
K.,  i.R.  28-19-14.  contains  interim  and 
fir  il  compliance  limits.  The  interim 
lin  its  are  based  on  coal  sampling 
an  ilysis  and  the  final  limits  are  based 
on  CEM  monitoring.  The  CEM  systems 
an  scheduled  for  final  part  75 
cei  tification  testing  by  October  1994 
Th  }  permit  contains  enforceable 
m(  nitoring,  and  reporting  and 
re(  Qrdkceping  requirements.  This 
pe  mit  is  being  approved  into  the  SIP 
foi  purposes  of  federal  enforceability. 
Th  ;  permit  was  effective  October  20, 
19  13. 

■  he  state  has  met  the  public 
no  ification  requirements  of  40  CFR 
51, 102.  EPA  proposes  to  approve  the 
ab(  ve  revisions  to  the  Kansas  SIP. 

EP  V  Action 

IPA  is  taking  final  action  to  approve 
re\isions  to  the  Kansas  SIP.  This 
includes  revisions  to  the  SO2  emission 
Unntations  and  exemptions  rules,  and  a 
suj  ace  coating  rule.  EPA  is  also 
ap  roving  two  source-specific  permits 


whi(^  set  SO}  emission  limits  on  two 
electric  power  stations. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  or  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  retjuirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  sisnlficant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  sn\all 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements.  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
tlie  federal-state  relationship  under  the 
CA.^.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  action 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  250-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  these  actions  from  review 
under  Executive  Order  12860. 

Under  section  307(])){1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  19, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  or  Subjects  in  40  CFR  Fart  52 

Enviroimiental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
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recordkeeping  requirements,  SiUfur 
oxides.  Volatile  oi^ganlc  compounds. 

Dated:  September  16, 1994. 
William  Rice. 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— lAMENDEDJ 

1.  The  authority  citation  for  part  52 
Ajontinues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7871q 

Subpart  R— Kansas 

2.  Section  52.870  is  amended  by 
adding  paragraph  (c)(29)  to  read  as 
follows: 

§  52.870    Identirication  of  plan. 

•  *        •         *         • 

(c)  •    •    • 

(29)  On  May  16,  1994  the  Secretary  of 
KDHE  submitted  revisions  to  rules 
K.A.R.  28-19-31,  28-19-32.  28-19-63, 
and  operating  permits  #20090048  (BPU 
Quindaro  station)  and  #20090049  (BPU 
Kaw  station). 

(i)  Incorporation  by  reference. 

(A)  Revised  regulations  K.A.R.  28-19- 
il,  K.A.R.  28-19-32,  K.A.R.  28-19-63. 

effective  November  8,  1993. 

(B)  Operating  p"rmits;  Kansas  City. 
K.uisas.  Board  of  Public  Utilities 
Quiiui.iro- permit  #20090048.  and  Kaw 
permit  #20090049.  effective  October  20. 
199.']. 

(ii)  Additional  material. 

(A)  Letter  from  BPU  to  KDHE  dated 
December  11. 1392,  regarding 
compliance  verification  methods  ^nd 
schedules. 

•  •         •         •         • 

3.  Section  52.873  is  amended  by 
iidding  paragraph  (c)  to  read  as  follows: 

§  52.873    Approval  status. 
«         «         *  _      »         * 

(c)  The  .Administrator  approves  Rule 
K.A.R.  28-19-31  as  identified  at 
§  52.870(c)(29),  with  the  understanding 
that  any  alternative  compliance  plans 
issued  under  this  rule  must  be  approved 
by  EPA  as  individual  SIP  re\isions. 

[FR  Dor.  94-25675  Filed  10-17-94;  8:45  a.iil 
BILUNQ  CODE  6S60-60-P-M 


40  CFR  Part  52 
[RI6-1-6811;  A-1-«1«.-60ei-^ 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island;  Clean  Air  Act  Approval  and 
Promulgation  of  Implementation  Plans 
for  Rhode  Island  State  Implementation 
Plan  Revision 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submiued  by  the  State  of  Rhode  Island 
D?parUnent  of  Environmental 
Management  (DEM).  The  intended  effect 
of  this  action  is  to  approve  Rhode  Island 
Air  Pollution  Control  Regulations 
Number  19,  "Control  of  Volatile  Organic 
Compounds  from  Surface  Coating 
Operations,"  Number  25.  "Control  of 
Volatile  Organic  Compound  Emissions 
from  Cutback  and  Emulsified  Asphalt," 
and  Number  26.  "Control  of  Volatile 
Organic  Compound  Emissions  from 
Manufacture  of  Synthetic 
rharniaceutical  Products."  The  Dt'M 
.submitted  these  revisions  to  EPA  on 
Novf,-:nber  13.  1992  in  response  to  the 
Clean  Air  Act.  as  amended  in  1990. 
which  requires  Slates  to  adopt 
Reasonably  Avail;:ble  Control 
Technology  (RACT)  rules  for  ail  areas 
designated  nonattainment  for  ozone  and 
<  lasNiiiod  as  moderate  or  above.  This 
r;.vision  establishes  and  requires  the 
•iiiipieni.'ntation  of  R.\CT  fur  the 
foiiowing  source  categories:  Metal  Coil 
Coating.  Metal  Furniture  Coatine. 
Maj^net  Wire  Coating.  Large  .\pplianco 
Coating.  .Miscellaneous  Metal  Parts 
Coatinc;,  Wood  Products  Coating.  Flat 
Wood  PaneUng  Coating.  Manufacture 
and  Application  of  Cutback  and 
Emulsified  Asphalt,  and  Manufacture  of 
Synthetic  Pharmaceutical  Products.  In 
addition,  the  applicability  thresholds  for 
R.\CT  for  the  source  categories  Paper 
Coating,  Fabric  Coating,  and  Vinyl 
Coating  have  been  lowered  from  the 
potential  to  emit  100  tons  per  year  to 
actual  emissions  of  15  pounds  per  day. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  November  17,  1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Air,  Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  Region  I.  One  Congress  Street. 
10th  floor,  Boston,  MA;  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW  .  (LE-131). 


Washington.  DC  20460;  and  Division  of 
Air  and  Hazardous  Materials. 
Department  of  Environmental 
Management.  291  Promenade  Street, 
Providence,  RI 02908-5767. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Larson,  (617)  565-3270. 

SUPPLEMENTARY  INFORMATION:  On  March 
21, 1994  (59  FR  13292),  EPA  published 
a  notice  of  proposed  rulemaking  (NPR) 
for  the  State  of  Rhode  Island.  The  NPR 
proposed  approval  of  Rhode  Island  Air 
Pollution  Control  Regulations  Number 
19,  "Control  of  Volatile  Organic 
Compounds  from  Surface  Coating 
Operations,"  Number  25.  "Control  of 
Volatile  Organic  Compound  Emissions 
from  Cutback  and  Emulsified  Asphalt." 
and  Number  26,  "Control  of  Volatile 
Organic  Compound  Emissions  from 

■  Manufacture  of  Synthetic 
Pharmaceutical  Products."  The  formal 
SIP  revision  was  submitted  by  Rhode 
Island  on  November  13,  1992. 

Under  the  Clean  Air  Act,  prior  to  the 
1990  Amendments,  ozone 
nonattainment  areas  were  required  to 
adopt  RACT  rules  for  sources  of  VOC 
emissions.  EPA  issued  three  sets  of 
Control  Technique  Guidelines  (CTG) 
documents,  establishing  a  "presumptiv*- 
norm"  for  R.\CT  for  various  categojies 
of  VOC  sources.  The  three  sots  of  CTGs 
were  (1)  Group  I— issued  before  January, 
1978  (15  CrCs);  (2)  Croup  II— issued  in 
T178  (9  CTGs);  and  (3)  Group  III— issued 
in  the  early  1980"s  (5  CTGs).  Tliose 
sources  not  covered  by  a  CTG  were 
called  non-CTG  sources.  EP■^ 
determined  that  the  area's  SIP-appro\  od 
attainment  date  established  which 
R.\CT  rules  the  area  needed  to  adopt 
and  implement.  Under  section  172(a)(1). 
o/.one  nonattainment  areas  were 
j^enerally  required  to  attain  the  ozone 
standard  by  December  31, 1982.  Those 
areas  that  submitted  an  attainment 
demonstration  projecting  attainment  by 
that  date  were  required  to  adopt  RACT 
for  sources  covered  by  the  Group  I  and 
II  CTGs.  Those  areas  that  sought  an 

.  extension  of  the  attainment  date  under 
st;Ction  172(a)(2)  to  as  late  as  Decemlwr 
31,  1987  were  required  to  adopt  RACT 
fur  all  CTG  sources  and  for  all  major 
(i.e.,  100  ton  per  year  or  more  of  VOC 
emissions)  non-CTG  sources. 

Rhode  Island  established  an 
attainment  date  of  December  31.  1982 
and.  therefore,  was  required  to  adopt 
RACT  for  Group  I  and  H  CTGs.  Rhode 
Island  adopted  rules  for  the  appUcable 
source  categories  covered  by  Group  I 
and  II  CTGs.  In  addition.  Rhode  Island 
adopted  a  rule  which  covered  all  major 
sources  (100  tons  per  year  or  more  of 
VOC  emissions). 
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Section  182(b)(2)  of  the  Clean  Air  Act 
as  amended  in  1990  requires  States  to 
adopt  RACT  rules  for  all  areas 
designated  nonattainment  for  ozone  and 
classified  as  moderate  or  above.  There 
are  three  parts  to  the  section  182(b)(2) 
RACT  requirement:  (1)  RACT  for 
sources  covered  by  an  existing  CTG— 
i.e.,  a  CTG  issued  prior  to  the  enaGtment 
of  the  Clean  Air  Act  Amendments  of 
1990;  (2)  RACT  for  sources  covered  by 
a  post-enactment  CTG;  and  (3)  all  major 
sources  not  covered  by  a  CTG.  This 
R.\CT  requirement  applies  to 
nonattainment  areas  that  previously 
were  exempt  from  certain  RACT 
requiirmonts  and  requires  them  to 
'  "catch  up"  to  those  nonattainment  areas 
that  bect.nie  subject  to  those 
requirements  during  an  earlier  period. 
In  addition,  it  requires  newly  designated 
ozone  nonattainment  areas  to  adopt 
RACT  rules  consistent  with  those  for 
previously  designated  nonattainment 
areas. 

Rhode  Island  is  required  to  adopt 
rules  under  section  182(b)(2)  for  the 
entire  State  because  a41  areas  within  the 
Stale  arc  classified  as  .serious  ozone 
nonattainment  areas.  Under  section" 
182(b)(2),  the  State  is  required  to  adopt 
RACT  rcquiromcnls  for  all  major 
sources,  including  sources  covered  by  a 
post-en.iclment  CTG,  or  not  covered  by 
a  CTCi.  Rhode  Island  has  adopted  rules 
which  co\er  major  sources  which  will 
be  covered  by  post-enactment  CTGs  or 
which  are  not  covered  by  a  CTG.  The 
major  source  definition  for  serious  art;a 
hiis  been  lowered  under  the  amended 
A(  t  to  sources  that  emit  greater  than  50 
tnns  per  year  of  VOC.  EPA  will  bo 
proposing  to  approve  these  rules  in  a 
separate  notice.  With  the  exception  of 
•  Wood  Products  coating,  all  of  the 
categories  which  were  submitted  in  the 
State's  November  13,  1992  submittal 
and  are  being  approved  are  existing  CTG 
categories.  The  rules  in  the  November 
13,  1992  submittal  which  EPA  is 
approving  meet  the  requirements  of 
section  182(b)(2)(B),  which  requires  that 
R.\CT  be  adopted  for  all  CTG  categories 
issued  before  the  date  of  the  enactment 
of  the  Clean  Air  Act  Amendments  of 
1990. 

EPA  has  evaluated  the  State's 
submittal  for  consistency  with  the  Clean 
Air  Act.  and  EPA  policy.  EPA  is 
approving  Rhode  Island's  submittal  as 
meeting  the  requirements  of  section 
182(b)(2)(B).  The  rationale  for  EPA's 
proposed  approval  are  e.xplained  in  the 
NPR  (59  FR  1 3292)  and  will  not  be    . 
restated  here.  Rhode  Island's  regulations 
and  EPA's  evaluation  are  detailed  in  a 
memorandum,  dated  July  14, 1993, 
entitled  "Technical  Support  Document 
.for  Rhode  Island's  Revised  Regulations 
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Controlling  Surface  Coating  Sources  and 
Jew  Regulations  Controlling  Volatile 
I  )rganic  Compound  Emissions  from 
'.  harmaceutical  and  Cutback  Asphalt 
1  ources."  Copies  of  that  document  are 
i  vailable,  upon  request,  from  the  EPA 
I  legional  Office  listed  in  the  ADDRESSES 
s  sction  of  this  document. 

'.  inal  Action 

EPA  is  approving  Rhode  Island  Air 
I  ollution  Control  Regulations  Number 
1  9,  "Control  of  Volatile  Organic 
(  om  pounds  from  Surface  Coating 
( operations,"  Number  25,  "Control  of 
\  olatile  Organic  Compound  Emissions 
f  om  Cutback  and  Emulsified  Asphah." 
a  id  Number  26,  "Control  of  X'nlatile 
(  rganic  Compound  Emissions  from 
^  anufacture  of  Synthetic 

1  larmaceutical  Products"  as  a  re\ision 
t  I  the  Rhode  Island  SIP,  with  the 

c  cception  of  sections. 19. 2. 2.  25.2.2, 

2  5.2.3,  and  the  last  sentence  of  19.1.1. 
V  hich  were  not  submitted  by  Rhode 

1  land  to  EPA  as  part  of  the  SIP 
s  ibmittal. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
a  sesslng  the  impact  of  any'proposed  or 
fi  lal  rule  on  small  entities.  5  U.S.C.  603 
a  id  G04.  Alternatively.  EPA  may  certify 
tl  at  the  rido  will  not  have  a  significant 
ii  ipact  on  a  substantial  number  of  small 
tr  ititios.  Small  entities  include  small 
b  isinesses,  small  not-for-profit 
f  itcFprises,  and  government  entities 
M  ith  jurisdiction  over  populations  of 
It  ss  than  50,000. 

EPA  received  no  adverse  public 
ci  mmcnt  on  the  proposed  action.  As  a 
d  rcct  result,  I  have  reclassified  this 
ai  tion  from  Table  2  to  Table  3  under  the 
p  ocedures  published  in  the  Federal 
F  Jgister  on  January  19,  1989  (54  FR 

2  :i4-2225),  as  revised  by  an  October  4. 
1  193,  memorandum  from  Michael  H. 

S  Tapiro,  Acting  Assistant  Administrator 

f(  r  Air  and  Radiation.  A  future 

d  (cumcnt  will  inform  the  general  public 

o  these  tables.  On  January  6, 1989,  the 

0  fice  of  Management  and  Budget 

((  MB)  waived  Table  2  and  Table  3  SIP 

rt  visions  from  the  requirement  of 

St  :;tion  3  of  Executive  Order  12291  for 

a  leriod  of  two  years.  The  U.S.  EPA  has 

si  bmitted  a  request  for  a  permanent 

w  liver  for  Table  2  and  Table  3  SIP 

Tf  visions.  The  OMB  has  agreed  to 

C(  ntinue  the  waiver  until  such  time  as 

it  rules  on  U.S.  EPA's  request.  This 

rt  ]uest  continues  in  effect  under 

E:  ecutive  Order  12866  which 

si  perseded  Executive  Order  12291  on 

S«  ptember  30, 1993. 

5IP  approvals  under  section  110  and 
sil)chapter  I.  part  D  of  the  CAA  do  not 
cr  ;ate  any  new  requirements,  but 


simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significajit 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  C„-\A 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Nothing  in  this  action  should  be 
con,strued  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  19. 
1904.  Filing  a  petition  for 
reconsideration  by  the  Administrator  ol 
this  final  rule  docs  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  docs  it  extend  the  lime 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).l 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Rhode  Island  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1,  1982.   - 

Dated:  Septembt^r  6,  1994. 
fohn  P.  DeVillars, 
Regional  Administrator.  Region  I. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  lor  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7G71q 

Subpart  OO— Rhode  Island 

2.  Section  52.2070  is  amended  by 
adding  paragraph  (c)(40)  to  read  as 
follows: 

§52.2070    Identincation  of  plan. 

(c)*  •  • 

(40)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Rhode  Island  Department  of 
Environmental  Management  on 
November  13,  1992. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Management  datcnl  November  13, 1992 
submitting  a  revision  to  the  Rhode 
Island  State  Implementation  Plan. 


(B)  Rhode  Island  Department  of 
Ennrcnmental  Protection,  Division  of 
Air  and  Hazardous  Materials,  Air 
Pollution  Control  Regulations  No.  19, 
entitled  "Control  of  Volatile  Organic 
Compounds  from  Surface  Coating 
Operations,"  submitted  to  the  Secretar> 
of  State  on  October  30, 1992  and 
effective  on  November  20, 1992. 

(C)  Rhode  Island  Department  of 
Environmental  Protection.  Division  of 
Air  and  Hazardous  Materials.  Air 
Pollution  Control  Regulations  No.  25, 
entitled  "Control  of  Volatile  Organic 
Compound  Emissions  from  Cutback  and 
Emulsified  Asphah."  submitted  to  the 
Secretary  of  State  on  October  30. 1992 
and  effective  on  November  20, 1992. 

(D)  Rhode  Island  Department  of 
Environmental  Protection,  Division  of 
Air  and  Hazardous  Materials,  Air 
Pollution  Control  Regulations  No.  26, 


entitled  "Control  of  Organic  Solvent 
Emissions  from  Manufacture  of 
Synthesized  Pharmaceutical  Products," 
submitted  to  the  Secretary  of  State  on 
October  30, 1992  and  effective  on 
November  20.  1392. 

(ii)  Additional  materials. 

(A)  Letter  from  the  Rhode  Island 
Department  of  Environmental 
Protection,  dated  February  10. 1993. 
clarifying  the  November  13.  1992 
revision  to  the  SIP. 

(B)  Nonregulatory  portions  of  the 
submittal. 

§52.2081    [Amended] 

3.  In  §  52.2081,  Table  52.2081  is 
amended  by  adding  a  new  entry  to 
existing  state  citation  "No.  19";  and  by 
adding  new  state  citations  for  "No.  25" 
and  "No.  26"  to  read  as  follows: 


Table  52.2081— EPA-Approved  Rules  and  Regulaticx^s 


State  cita- 
tion 


Title/subject 


Date  adopt- 
ed by  state 


Date  ap- 
proved by 
EPA 


FR  citation  52.2070 


ComnefTts/unappfoved  secttor^ 


No.  19  ......    Control  Of  Volatile  10/30/92 

Organic  Com- 
pounds trom  Sur- 
iface  Coating  Op- 
erations. 


No.  25 Control  of  Volatile  10/30/92 

Organic 

Compound  Emis- 
sions from  Cut- 
back ar>d 
Emulsified  As- 
phalt. 


10/Ia'94- 


'C'1&94 


No  26 Control  of  Organic  10/30/92 

Solvent  Emis- 
sions from  Manu- 
facture of  Syn- 
ttvesized  Phar- 
maceutical f*rod- 
ucts. 


10'18/94 


[Insert  FR  ci- 
tation from 
published 
date). 


(Insert  FR  ci- 
tation from 
published 
date]. 


(Insert  FR  ci- 
tation from 
putHished 
date). 


(c){40)  AH  of  No.  19  is  approved  with  the  exception  of 
19.2.2.  and  the  last  sentence  ot  19.1.1.  which 
Rhode  Island  did  not  submit  as  part  of  the  SIP 
revision.  No.  19  was  amended  to  change  ap- 
pficability  and  to  add  emission  limitations  for 
metal  coil  coating,-  metal  furniture  coating, 
maqnet  wire  coating,  large  appliance  coating. 
^  miscellaneous  metal  parts  coating,  wood  prod- 
ucts coating,  and  flat  wood  paneling  coating. 

(c)(40)  All  of  No.  25  is  approved,  with  the  exception  of 
25.25,  wtTich  was  not  submitted  b>  Rhode  Is- 
land as  part  of  the  SiP  revision. 


(c)(40)  All  of  No.  26  IS  approved,  with  the  exception  of 
26.2.3.  which  was  not  submitted  by  Rhode  Is- 
land as  part  of  ttie  SIP  revision. 


(FR  Doc.  94-25789  Filed  10-17-94;  8:45  am) 
BILUNO  COOC  6S6&-40-P 


40  CFR  Part  52 
[NC-44-1-6641a;  FRL-5081-7] 

Approval  and  Proinulgation  of  Sulfur 
Dioxide  State  Implementation  Plan, 
North  Carolina:  Approval  of  Texasgulf, 
Incorporated,  Air  Permit  No.  2331  RIO 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  On  October  13, 1989.  the 
State  of  North  Carolina  issued  to 
Texasgulf.  Incorporated  (TG).  located  in 
Aurora,  Beaufort  County,  North 
Carolina,  air  permit  number  2331R10, 
which  set  the  sulfur  dioxide  emission 
limit  at  2.3  pounds  p>er  million  British 
Thermal  Units  (BTU).  The  State  dien 
submitted  this  permit  to  EPA  on 
November  2. 1989.  for  approval  as  a 
re\ision  to  the  State  implementation 
plan  (SIP).  Upon  review  of  the  permit. 
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EPA  finds  that  the  designated  limit  for 

Texasgulf  is  adequate  to  protect  the 

ambient  standard  and  approves  this 

permit. 

DATES:  This  final  rule  will  be  eflective 

December  19, 1994  unless  notice  is 

received  by  November  17, 1994  that 

someone  wishes  to  submit  adverse  or 

critical  comments.  If  the  effective  date  is 

delayed,  timely  notice  will  be  published 

in  the  Federal  Register. 

ADDRESSES:  Written  comments  on  this 

action  should  be  addressed  to  Mr. 

Randy  Terry  at  the  EPA  Regional  Office 

listed. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  lea.st  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
US  Environmental  Protection  Agency, 
443.  401  M  Street,  SVV.,  Washington "DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365. 

North  Carolina  Department  of 
Environment,  Health,  and  Natural 
Resources,  Division  of  Environmental 
Management,  P.O.  Box  29535,  Raleigh. 
North  Carolina  27626-0535. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  Terry.  Regulatory  Planning  and 
Development  Section.  Air  Programs 
Branch.  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency.  345 
Courtland  Street  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555.  ext.  4212. 
SUPPLEMENTARY  INFORMATION:  On 
December  7.  1982  (47  FR  54934).  EPA 
announced  approval  of  a  revised  sulfiir 
dioxide  (SO2)  emission  limit  for  most 
fuel-  burning  sources  intslorth  Carolina. 
This  revision  raised  the  emission  fimit 
of  SO2  from  1.6  pounds  per  million  BTU 
to  2.3  poimds  per  million  BTU. 
Texasgulf.  Incorporated,  located  in 
Aurora.  Beaufort  County.  North 
Carolina,  was  included  in  this 
rulemaking,  but  was  not  allowed  to 
increase  it's  emission  level  until  such 
time  that  appropriate  conditions  could 
be  applied  to  ensure  that  the  ambient 
standard  was  not  violated.  These 
conditions  included  the  issuance  of  an 
air  permit.  On  October  13, 1989,  North 
Carolina  Environmental  Management 
Commission  issued  air  permit  no. 
2331R10  to  Texasgulf,  Incorporated.  On 
November  2, 1989.  the  State  of  North 


Ca  -olina,  through  the  North  Carolina 
De  )artment  of  Environment,  Health  and 
Na  ural  Resources  submitted  this  permit 
to  iPA  for  approval  as  a  revision  to  the 
Nc  rth  Carolina  SIP  regarding  the  SO2 
em  issions  Umitation  for  Texasgulf, 
Incjorporated.  In  a  letter  dated  November 
25J 1991,  EPA  responded  to  the 
Texasgulf,  Incorporated  submittal  with 
several  comments  concerning  the 
en  brceability  of  the  permit.  EPA 
qu  istioned  North  Carolina's  ability  to 
en  orce  the  condition  of  reporting  any  4- 
ho  ir  exceedances  of  SO2,  opacity  and 
pai  ticulate  standards  without  requiring 
the  installation  of  SO2  and  opacity 
mc  nitors.  EPA  also  stated  that  the 
pel  mit  should  be  revised  to  incorporate 
the  emission  limits  for  the  F.W.  and 
B.M/.  boilers  because  alternative 
opi  irating  procedures  are  allowable  if 
oni !  or  more  of  the  acid  plants  are 
inc  perable.  EPA  directed  North  Carolina 
to  i  ddress  these  sections  before  the 
pel  mit  could  be  approved.  On  April  29, 
19  4,  North  Carolina  submitted  a  letter 
to  ;PA  which  effectively  responded  to 
all  af  EPA's  concerns  and  demonstrated 
thi  I  the  permit  contains  adequate 
rcc  jrdkenping  and  testing  requirements. 

Fir  al  Action 

.    1  PA  is  approving  Texasgulf,  Inc's  Air 
Pel  mit  No.  2331R10  submitted  on 
No  .'ember  2.  1989.  fofincorporation- 
int )  the  North  Carolina  SIP.  The  EPA  is 
pu  dishing  this  action  without  prior 
pre  posal  because  the  EPA  views  this  as 
a  n  )ncontrovcrsial  amendment  and 
ani  icipatos  no  adverse  comments. 
Ho  vever,  in  a  separate  document  in  this 
Fei  eral  Register  publication,  the  EPA  is 
pre  posing  to  approve  the  SIP  revision 
sh(  nld  adverse  or  critical  comments  be 
fiU  d.  This  action  will  be  effective 
De  :omber  19, 1994  unless,  by  November 
17,  1994,  adverse  or  critical  comments 
are  received. 

I  the  EPA  receives  such  comments, 
thi  1  action  will  be  withdrawn  before  the 
eff(  ctivedate  by  publishing  a 
sul  sequent  document  that  will 
wil  hdraw  the  final  action.  All  public 
coi  unents  received  will  then  be 
ad(  ressed  in  a  subsequent  final  rulo 
has  ed  on  this  action  serving  as  a 
pre  posed  rule.  The  EPA  will  not 
ins  itute  a  second  comment  period  on 
thi  1  action.  Any  parties  interested  in 
cot  imenting  on  this  action  should  do  so 
at  t  lis  time.  If  no  such  comments  are 
rec  Jived,  the  public  is  advised  that  this 
act  on  will  be  effective  December  19, 
19<  4. 

'  he  EPA  has  reviewed  this  request  for 
rev  si  on  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Amendments  enacted  on 
No  'ember  15. 1990.  The  EPA  has 


determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  42  U.S.C.  7607(b)(1). 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  19, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C. 
7607(b)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993. 
memorandum  from  Michael  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  those 
tables.  On  January  6. 1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  two  years, 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Tublt; 
3  SIP  revisions.  The  OMB  has  agrijod  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  rnquost. 
This  request  continues  in  effect  undrr 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  bo 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 
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SIP  approvals  imder  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impcse  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquir>'  into  the  economic 
reasonableness  of  state  action.  The  CA.\ 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  25&-^6  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Intergo%'emmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  September  22.  19Q4. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator 

Part  52  of  chapter  I,  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continups  to  read  asfollows: 

Autliority:  42  U.S.C.  7401-r67Iq. 

Subpart  II — North  Carolina 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(7t))  to  read  as 

follows: 

§  52.1770    Identification  of  plan. 


(O*    *    * 

(76)  The  North  Carolina  Department 
c.f  Environment.  Heahh  ar.d  Na'ural 
Resources  submitted  revisions  to  the 
North  Carolina  State  Implementation 
Plan  on  November  2.  1989.  The^e 
revisions  incorporate  SO;  limits  and 
permit  conditions  for  Texasgulf, 
incorporated. 

(i)  Incorporation  by  reference. 

{.\)  Permit  for  Texasgulf.  incorporated 
(air  permit  no.  2331R10)  which  was 
issued  by  the  Environmental 
Management  Commission  on  October 
13,  1989. 

(ii)  Additional  material-none. 
IFR  Doc.  94-25679  Filed  10-17-94:  8:45  amf 
e'LUNO  CODE  &56a-60-f 


40  CFR  Parts  52  and  81 

[MN25-1 -6002a,  MN-1-6093a;  FRL-5083-21 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes:  Minnesota 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  On  June  22. 1993,  the 
Minnesota  Pollution  Control  Agency 
(MPCA)  submitted  a  State 
Implementation  Plan  (SIP)  revision  and 
request  for  redesignation  from 
nonattainment  to  attainment  to  the 
United  States  Environmental  Protection 
.  Agency  (USEPA).  This  submittal  was  in 
response  to  a  designation  to 
nonattainment.  effective  January  6, 
1992.  for  an  area  in  Dakota  County, 
Minnesota.  The  MPCA  submittal 
consisted  of  an  administrative  order  for 
the  Gopher  Smelting  and  Refining 
Company,  a  secondary'  lead  smelter 
located  in  Eagan,  Minnesota.  The 
submittal  also  contained  technical 
support  information  in  the  form  of  air 
dispersion  modeling  an  ambient  air 
monitoring  data.  The  proposed  SIP 
revision  and  request  for  redesignation 
was  submitted  to  satisfy  the 
require.Tients  of  the  Clean  Air  Act 
(C.^A).  A  letter,  identif\-ing  specific 
issues  pertaining  to  the  proposed  SIP 
revision,  was  sent  to  the  MPCA  on  April 
8.  1994.  In  response  to  those  issues,  the 
Ml'C.-\  amended  the  original 
administrative  order  and  has  submitted 
it  to  USEPA.  In  this  action.  USEPA  is 
granting  direct  final  approval  of  the  SIP 
revision  and  redesignation  requests. 
DATES:  This  final  rule  is  effective 
December  19,  1994  unless  notice  is 
received  by  November  17,  1994.  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  con:ments  should 
be  addressed  to:  Wilha.m  L.  WacDoweli. 
Chief,  Regulation  Developme.nt  Section. 
.Air  Enforcement  Branch  (AE-17J), 
United  States  Environmental  Protectio:: 
.Agency.  77  West  Jackson  Boulevird, 
Chicago.  Illinois  60604. 

Copies  of  the  State  submitt.il  and 
L'SEP.A's  analysis  are  available  for 
public  inspection  during  normal 
business  hours  at  the  fofiowing  address: 
United  States  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard 
(AE-17J),  Chicago.  Illinois  60604;  and 
Air  Docket  (5102).  United  States 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 


FOR  FURTHER  INFORMATION  COffTACT: 
Randy  Robinson,  Air  Enforcement 
Branch.  Regulation  Development 
Section  (AE-17J),  United  States 
Environmental  Protection.  Region  5, 
Chicago,  Illinois  60604.  (312)  353-6713. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

On  November  6, 1991,  USEPA,  in 
accordance  with  the  Clean  Air  Act 
fCAA).  title  I.  section  107(d)(3), 
designated  an  area  in  Dakota  County, 
Minnesota  as  nonattainment  for  the 
primarv"  and  secondary  National 
Ambient  Air  Qiality  Standards 
(N.AAQS)  for  lead  of  1.5  micrograms  per 
cubic  meter  (^^/m  •)  The  nonattainment 
area  is  bounded  by  Lone  Oak  Road 
(County  Road  26)  to  the  north.  County 
Road  63  to  the  east.  Westcott  Road  to 
the  south,  and  Lexington  Avenue 
(County  Road  43)  to  the  west.  The  basis 
for  the  nonattainment  designation  was 
monitored  violations  of  the  NAAQS. 
The  major  lead  source  in  the  area  is  the 
Gopher  Smelting  and  Refining  Company 
(C<ipher  Smelting),  located  in  Eagan. 
Minnesota.  As  a  result  of  this 
nonattainment  designation,  the  State  of 
Minnesota  was  required  to  submit  to  the 
USEPAa  revised  SIP  for  the  area  within 
18  months  from  Januar\-  6. 1992.  which 
was  the  effective  date  of  the 
redesignation. 

The  State  submitted  to  USEPA.  a  SIP 
revision  and  a  request  for  redesignation 
to  attainment,  dated  June  22.  1993.  The 
submittal  was  determined  to  be 
complete,  in  accordance  with  the 
requirements  found  in  40  CFR  part  31. 
appendix  V,  on  September  1.  1993.  The 
submittal  consisted  of  an  administrative 
order  which  includes  specific 
information  pertaining  to  emission 
limits  and  operating  restrictions, 
compliance  demonstrations,  and 
recording/reporting  requirements.  In 
addition,  the  subm.ittal  contained 
technical  support  pertaining  to  the 
attainment  demonstration  and  a.mbient 
air  monitoring  data.  Initial  review  of  the 
proposed  SIP  revision  identified  several 
issues  which  needed  to  be  addressed  by 
the  State  before  the  revision  could  b-i 
approved.  The  issues  uere  detailed  i.i 
an  April  8.  1994.  letter  from  George 
Czerniak.  Chief,  Air  Enforcement 
Branch.  USEP.A.  to  David  Thornton. 
Administrator.  Program  Development 
and  Air  Analysis  Section.  MPCA.  The 
issues  involved  clarification  of  language 
p-^rtair.ing  to  source  descriptions  and 
s'.v-.ou;.ig  requirements  and  additional 
information  regarding  negative  pressure 
testing  methodology  and  stack  testing 
conditions.  The  issues  identified  in  the 
April  8.  1994.  letter  were  adequately 


addressed  by  the  State  and  an  amended 
administrative  order,  dated  September 
13, 1994,  was  submitted  to  USEPA.  The 
remainder  of  this  rulemaking 
summarizes  USEPA 's  review  of  the 
Minnesota  lead  SIP  revision  package, 
followed  by  a  review  of  the  request  for 
redesignation,  and  then  the  final 
rulemaking  action. 

II.  Analysts  of  SIP  Revision  Submittal 

The  State  SIP  revision  submittal 
consisted  of  four  major  sections:  (ll  The 
completeness  review  material;  (2)  the 
SIP  revision  request  providing 
background  information  and  citing  - 
statutory  requirements;  (3)  materials 
from  the  MPCA  including  the 
administrative  order  issued  to  Gopher 
Smelting  and  Refining  Company  and 
public  hearing  material;  and  (4) 
technical  information  supporting  the 
attainment  demonstration.  This  section 
will  discuss  the  modeling  analysis  of 
the  attainment  demonstration, 
provisions  of  the  administrative  order, 
and  whether  the  submittal  meets  the 
requirements  of  sections  172(c),  191, 
and  192,  of  the  CAA.  Section  172(c), 
pertaining  to  nonattainment  plan 
provisions,  and  sections  191  and  192 
pertaining  to  lead  nonattainment  plan 
deadlines  and  attainment  dates. 

Administrative  Order  Provisions 

The  administrative  order  submitted 
by  MPC^  on  June  22, 1993,  was 
amended,  pursuant  to  comments  by 
USEPA,  on  September  13, 1994.  The 
comments  were  identified  in  a  previous 
section.  The  following  analysis  refers  to 
the  amended  administrative  order. 

Emission  Limits  and  Operating 
Restrictions 

Gopher  Smelting  emits  lead  through 
two  stacks:  Emission  points  1  and  3. 
Emissions  point  1  is  limited  to  no  more 
than  7000  micrograms  of  lead  per  dry 
standard  cubic  meter  (jig/dscm) 
(0.00306  grains  per  dry  standard  cubic 
foot);  emission  point  3  is  limited  to  no 
more  than  5720  ng/dscm  (0.00250  grains 
per  dry  standard  cubic  foot).  In 
addition,  emission  points  1  and  3  are  ' 
subject  to  a  5  percent  opacity  limit. 

The  Gopher  Smelting  facility  is  also 
subject  to  numerous  operating 
restrictions.  These  restrictions  are 
designed  to  control  fugitives  from 
building  openings,  reentrained  traffic 
dust,  and  wind  erosion.  Additionally, 
Gopher  Smelting  must  store  slag 
material  inside  the  facihty  building  and 
must  apply  water  as  a  suppressant  when 
the  material  is  transported.  Gopher 
Smelting  must  store  other  raw  material 
inside  the  facility  building.  Fiuther 
operating  restrictions  affect  the 
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mi  lintenance  of  air  pollution  control 
equipment. 

Cc  mpliance  Demonstration 

:k)pher  Smelting  must  demonstrate 
CD  npliance  with  the  emission  limits 
an  1  operating  restrictions  by  annual 
sts  ck  tests  and  opacity  tests,  negative 
pri  issure  testing,  inspections,  and 
re<  ordkeeping. 

I  Jopher  Smelting  will  demonstrate 
CO  npliance  with  the  operating 
res  trictions  to  control  fugitives  through 
ne  ;ative  pressure  testing  and  mandatory 
m(  nthly  inspections  of  vegetative  cover 
ani  1  railway  ballast  and  pavement  to 
in!  ure  cover  is  continuous. 
Ac  ditionally,  the  administrative  order 
re(  uires  regularly  scheduled  inspections 
ani   maintenance  of  control  monitoring 
eqi  lipment  and  property  access 
res  mictions. 

Re  sorting 

1  lirsuant  to  the  administrative  order, 
the  Company  is  required  to  report  the 
res  ilts  of  any  performance  stack  test  as 
we  1  as  report  each  shutdown  or 
brt  akdown  of  any  control  equipment  or 
pre  cess  equipment  if  that  process 
cqi  ipment  shutdown  causes  increased 
lea  1  emissions. 

Co  itingency  Measures 

i  ection  172(c)(9)  of  the  Clean  Air  Act 
de  nes  contingency  measures  as 
me  isures  in  a  SIP  which  are  to  be 
im  demented  if  an  area  fails  to  make 
rea  ionable  further  progress  or  to  attain 
the  NAAQS  by  the  applicable 
atti  inment  date.  These  measures  should 
bee  orae  effective  without  further  action 
by  he  State  or  the  Administrator  and 
she  uld  consist  of  available  control 
me  isures  that  are  not  included  in  the 
pri  nary  control  strategy. 

'  he  administrative  order  contains 
coi  tingency  measures  which  shall  be 
im  ilemented  by  the  Company  within  30 
da;  5  following  notification  by  the 
^fF  :L\  or  USEPA.  Since  the  submittal 
pre  I'ides  for  immediate  attainment,  it 
theJ«fore  satisfies  reasonable  further 
;ress  requirements.  Implementation 
le  contingency  measures  would 
resilt  from  a  finding  that  the  area  has 
to  attain  the  NAAQS.  The 

consist  of  increased  frequency 
daily)  sweeping  with  a  vacuum 
pped  road  sweeper  over  areas  that 
normally  daily  swept  and  daily 
sw«  eping  with  a  vacuum  sweeper  over 
are)  s  that  are  normally  swept  on  a 
we<  kly  basis. 

Moi  feling  Analysis 

I   order  to  demonstrate  that  the  limits 
anc  restrictions  imposed  by  the 
adn  inistrative  order  are  sufficient  to 
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demonstrate  attainment  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  lead,  air  dispersion 
modeling  must  be  conducted.  The 
dispersion  modeling  accompanying  this 
submittal  was  performed  using  the 
Industrial  Source  Complex— Lone  Terra 
(ISCLT2)  model,  version  92062.  The 
modeling  methodology  used  was 
compared  against  the  guidance 
contained  in  the  "Guideline  on  Air 
Quality  Models  (Revised)";  July  1986, 
including  Supplement  A. 

The  Gopher  Smelting  and  Refining 
Company  facility  is  located  just  south  of 
St.  Paul  in  Eagan,  Minnesota.  The 
modeling  analysis  used  five  years  (1985 
through  1989)  of  surface  meteorological 
data  from  the  MinneapoHs/St.  Paul 
National  Weather  Service  station,  and 
upper  air  data  from  the  St.  Cloud, 
Minnesota,  National  Weather  Service 
station.  The  data  sets  are  representative 
of  the  meteorological  conditions  at 
Gopher  Smelting. 

The  process  sources  at  Gopher 
Smelting  which  discharge  lead  into  the 
atmosphere  are:  Two  reverberatory 
furnaces,  a  blast  furnace,  six  refining 
kettles,  a  flue  dust  agglomeration 
furnace,  a  scrap  dryer  for  the  feed 
desulfurization  system,  and  the  central 
vacuum  system.  Fugitive  emissions  are 
also  generated  from  raw  material 
handling.  Lead  emissions  from  thtjse 
sources  are  vented  to  four  dust 
collectors  (baghouses  or  cartridge 
filters).  The  lead  emissions  passing 
through  these  dust  collectors  arc 
emitted  through  two  stacks. 

The  dispersion  modeling  also  took 
into  account  fugitive  emissions 
generated  from  vehicular  traffic  at  the 
facility  as  well  as  emissions  genfruted 
by  wind  erosion  of  the  area  surrounding 
the  facility.  The  lead  emissions  from 
unpaved  areas  at  the  facility  were 
estimated  using  the  "PMlO  Open 
Fugitive  Dust  Source  Computer  Model" 
package  distributed  by  USEPA.  The  lead 
content  of  emissions  due  to  wind 
erosion  was  based  on  soil  sample 
analyses  conducted  at  the  facility. 
Snowcover  was  assumed  for  the  mcr.ths 
of  November  through  March,  therefore 
fugitives  from  grassy  areas  was 
considered  to  be  zero  for  these  months. 

The  receptor  grid  used  in  the  analysis 
consisted  of  a  cartesian  coordinate 
system  with  various  spacing  resolutions. 
After  initial  screening  runs  with 
receptor  grids  extending  as  far  as  50 
kilometers,  a  refined  receptor  grid,  with 
100  meter  spacing,  was  established  for 
a  1.0  kilometer  square  area  surrounding 
the  facility.  Lead  impacts  at  the 
fenceline  of  the  property  were  Tiodeled. 

Background  levels  of  lead  \.ere 
estimated  in  order  to  consider  the 


contribution  to  the  total  ambient  air 
concentration  made  by  sources  other 
than  Gopher  Smelting.  The  background 
value  was  determined  using  a  wind 
direction  analysis  which  identified 
when  air  monitors  were  upwind  of  the 
Gopher  Smelting  Facility.  The  resulting 
value  of  0.11  micrograms  per  cubic 
meter  (jig/m')  is  representative  of 
background  lead  concentrations  in  the 
area.  The  background  concentration  was 
added  to  the  maximum  modeled 
concentration  for  a  total  maximum  lead 
concentration  of  0.97  ^ig/m'.  This  is 
well  below  the  NAAQS  value  of  1.5  ng/ 
m^. 

General  Statutory  Requirements 

The  purpose  of  this  section  is  to 
discuss  whether  the  SIP  revision 
submittal  meets  the  statutory 
requirements  set  forth  in  the  Clean  Air 
Act.  The  Gopher  Smelting  area  of 
Dakota  County,  Minnesota  is  designated 
nonattainment  for  lead.  Therefore,  the 
SIP  for  this  area  must  meet  the 
applicable  requirements  of  Subpart  1 
and  5  of  Part  D  of  Title  1  of  the  Clean 
Air  Act.  specifically,  Sections  172(c), 
191,  and  192. 

Section  172(c)(1)  states  that  Part  D 
plans  must  require  reasonably  available 
control  measures,  including  reasonably 
available  control  technology  (RACT). 
The  submittal  includes  modeling  which 
de.-ncnstrates  that  the  Gopher  Smelting 
area  of  Dakota  County  will  achieve 
attainment  of  the  lead  NAAQS  with  the 
control  measures  fully  implemented. 
The  control  measures  were  required  to 
be  fully  Implemented  on  June  22, 1993 
(the  effective  date  of  the  order). 
Consequently,  the. application  of 
additional  available  measures  would  not 
result  in  attainment  any  faster. 
Therefore,  the  control  measures 
included  in  the  SIP  revision  satisfy  the 
RACT  requirements. 

Section  172(c)(2)  states  that  plans 
shall  require  reasonable  further 
progress.  The  Minnesota  submittal 
provides  for  immediate  attainment. 

Section  172(c)(3)  requires  a  suitable 
emission  inventory.  A  suitable 
inventory  of  actual  and  allowable  lead 
emissions  from  the  Gopher  Smelting 
facility  was  provided  in  Attachment  C.l 
of  the  submittal. 

Section  172(c)(4)  mandates  that  any 
stationary  source  growth  margin 
included  in  the  submittal  be  expressly 
identified  and  quantified.  The  submittal 
provides  for  a  zero  growth  margin. 

Section  172(c)(5)  mandates  a  suitable 
permit  program  for  new  and  modified 
major  stationary  sources.  A  new  source 
permitting  program  for  nonattainment 
areas  has  been  approvred  by  USEPA  on 
April  4. 1994  (59  FR  21939).  In  addition. 


MPCA  has  been  delegated  authority  to 
implement  the  Federal  PreventicHi  of 
Significant  Deterioration  rules  in 
attainment  areas. 

Section  172(c)(6)  requires  enforceable 
limitations  sufficient  to  provide  for 
attainment.  The  administrative  order 
contains  emission  and  operating  limits 
which,  when  implemented,  provide  for 
attainment. 

Section  172(c)(7)  mandates 
satisfaction  of  Section  110(a)(2).  The 
USEPA  has  determined  that  the 
submittal  meets  the  applicable 
provisions  of  Section  110(a)(2). 

Section  172(c)(8)  states  that  the 
Administrator,  in  some  circumstances, 
may  allow  the  use  of  equivalent 
modeling  emission  inventory,  and 
planning  procedures.  In  the  Gopher 
Smelting  submittal,  no  equivalent 
techniques  were  used  for  modeling, 
emission  inventory,  or  planning 
procedures. 

Section  172(c)(9)  requires  the  plan  to 
provide  for  implementation  of  specific 
measures  to  be  imdertaken  if  the  area 
fails  to  make  reasonable  further  progress 
or  to  attain  the  primary  NAAQS  by  the 
attainment  date  applicable  under  this 
part  (i.e..  contingency  measures).  The 
administrative  order  for  Gopher 
Smelting  contains  measures  to  be  taken 
if  the  area  fails  to  attain  the  N.\AQS. 
The  administrative  order  provides  for 
immediate  attainment  which  precludes 
the  need  for  a  schedule  by  which  the 
company  would  demonstrate  reasonable 
further  progress  tov/eu-d  attainment. 
Therefore,  any  future  violations  of  the 
NAAQS  in  the  area  would  require  the 
Company  to  implement  the  contingency 
measures. 

Section  191(a)  requires  a  State  with  an 
area  designated  as  nonattainment 
subsequent  to  the  date  of  enactment  of 
the  CAA,  to  submit  an  appHcable  plan 
to  the  Administrator  within  18  months. 
A  part  of  Dakota  County,  Minnesota  was 
designated  nonattainment  for  lead, 
effective  January  6, 1992.  The  SIP 
revision  was  submitted  on  June  23, 
1993;  in  accordance  with  the  18  month 
schedule. 

Section  192(a)  requires  that  a  plan 
submitted  pursuant  to  section  191(a) 
provide  for  attaiimient  of  the  relevant 
standard  no  later  than  5  years  from  the 
date  of  the  nonattainment  designation. 
The  limits  and  restrictions  in  the 
Minnesota  lead  plan  revision  are 
effective  immediately  and  have  been 
demonstrated  to  provide  for  immediate 
attainment. 

III.  Analysis  of  the  Redesignation 
Request 

The  State  redesignation  request 
consisted  primarily  of  a  maintenance 


plan  and  air  quality  monitoring  data. 
The  request  also  referenced  the 
provisions  and  technical  information  in 
the  SIP  revision  submittaL  The  State 
submitted  this  information  to  comply 
with  title  I,  section  107(d)(3)(E)  of  the 
CAA,  which  requires  that  U^PA 
determine  whether  certain  criteria  have 
been  met  before  a  redesignation  of  a 
nonattainment  area  to  attainment  can  be 
promulgated.  The  CAA  criteria  and  the 
State  responses  are  discussed  l>elow. 

Redesignation  Request  Requirements 

Section  107(d)(3)(E)(i)  requires  a 
determination  of  whether  the  area  has 
attained  the  NAAQS.  The  State  used 
both  air  quality  monitoring  data  and  a 
dispersion  modeling  analysis  to  ^how 
that  the  area  has  attained  the  N.\AQS 
for  lead  of  1.5  fig/m^  based  on  a 
quarterly  average. 

Monitoring  data  for  four  ambient  air 
monitors  was  included  in  the  June  22, 
1993.  redesignation  submittal. 
Additional  ambient  air  monitoring  data 
was  submitted  by  the  State  on  December 
3.  1993.  The  additional  data  set  replaced 
some  1992  data  for  two  monitors  due  to 
problems  identified  by  the  State  with 
the  testing  method  used  (flameless 
atomic  absorption).  The  revised  1992 
data  was  analyzed  using  fiame  atomic 
absorption  (atomic  absorption  using  an 
air-acetylene  flame  is  the  40  Code  of 
Federal  Regulations  (CFR)  Part  50 
.Appendix  G  reference  method).  The 
flame  atomic  absorption  method  had 
much  better  recovery  results  with 
spiked  samples  of  lead.  The  monitors 
are  all  located  near  the  Gopher  facility. 
The  data  collected  from  the  four 
monitors  has  been  quality  assured 
according  to  the  procedures  specified  in 
40  (CFR)  Part  58,  and  is  submitted  to 
USEPA  Aerometric  Information 
Retrieval  System  (AIRS). 

The  Lead  Guideline  Document  (EPA- 
452/R-93-009).  April  1993,  states  that 
in  demonstrating,  through  monitoring 
data,  that  an  area  is  attaining  the  lead 
NAAQS,  the  area  must  show  no 
exceedances  on  a  quarterly  basis.  Based 
on  a  April  21, 1983,  memorandum  from 
Meyers,  S.,  Office  of  Air  Quality 
Planning  and  Standards,  the 
demonstration  should  consist  of  "'the 
most  recent  eight  quarters  of  quality- 
assured  representative  air  quality  data." 
The  State  has  submitted  ambient 
monitoring  data  for  the  period  from  first 
quarter  1990  to  the  third  quarter  1993. 
The  first  quarter  of  1990  shows  the 
NAAQS  violation  which  precipitated 
the  nonattainment  designation.  No 
violations  of  the  NAAQS  for  lead  have 
been  recorded  at  any  of  the  monitors 
since  that  time. 
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The  State  also  submitted  an  air 
dispersion  modeling  analysis  to 
demonstrate  that  the  Gopher  facility, 
with  the  emission  limits  and  operating 
restrictions  applied,  attains  the  NAAQS 
for  lead.  The  modeling  demonstration 
was  an  integral  part  of  the  proposed  SIP 
revision  submittal  and  has  been 
assessed  as  part  of  the  regulatory  review 
process  pertaining  to  the  SIP  revision. 

The  dispersion  modeling 
accompanying  the  submittal  was 
performed  using  the  Industrial  Source 
Complex— Long  Term  (ISCLT2)  model, 
version  92062.  The  modeling 
methodology  used  was  compared 
against  the  guidance  contained  in  the 
"Guideline  on  Air  Quality  Models 
(Revised)";  July  1986.  The  modeling 
analysis  used  surface  meteorological 
data  from  the  Minneapohs/St.  Paul 
National  Weather  Service  station,  and 
upper  air  data  from  the  St  Cloud, 
Minnesota,  National  Weather  Service 
station.  The  data  sets  are  considered  to 
be  representative  of  the  meteorological 
conditions  at  Gopher  Smelting.  The 
sources  that  were  modeled  included 
both  process  and  fugitive. 
Concentrations  of  lead  were  predicted 
around  the  Gopher  facility  through  the 
use  of  a  receptor  grid  with  1 00  meter 
spacing  near  identified  areas  of 
maximum  concentrations.  Background 
levels  of  lead,  determined  from  the 
ambient  air  monitors,  were  added  to  the 
maximum  modeled  concentration.  The 
resulting  value  of  0.97  pg/m^  is  well 
below  the  NAAQS  value  of  1.5  jig/ra^. 

Based  on  the  monitoring  and 
modeling  information  included  in  the 
June  22, 1993  proposed  SIP  revision  and 
redesignation  request  submittal,  USEPA 
has  determined  that  the  State  has 
demonstrated  that  the  area  around  the 
Gopher  facility,  which  encompasses  the 
current  nonattainment^rea,  has  attained 
the  NAAQS  for  lead. 

Section  107(d)(3)(E)(ii)  states  that 
USEPA  may  not  promulgate  a 
redesignation  request  to  attainment 
unless  USEPA  has  fully  approved  the 
area  SIP  under  section  llO(k).  The  June 
22, 1993  package  consisted  of  a 
proposed  SIP  revision  and  a 
redesignation  request.  The  SIP  revision 
was  submitted  to  meet  the  Clean  Air  Act 
requirements  of  Title  I,  Part  D.  The  SIP 
revision  was  discussed  earlier  in  this 
notice  and  is  being  approved  in  this 
notice. 

Section  107(d)(3)(E)(iii)  states  that 
USEPA  may  not  promulgate  a 
redesignation  request  to  attainment 
unless  USEPA  determines  that  "the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
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ii  iplementation  plan  and  applicable 

F  tderal  air  pollutant  control  regulations 

ai  id  other  permanent  and  enforceable 

n  ductions."  In  the  first  quarter  of  1990, 

tt  ree  of  the  four  ambient  air  monitors 

si  ed  around  the  Gopher  facility 

re  corded  a  violation  of  the  lead  NAAQS. 

L  lad  violations  were  also  recorded  in 

tl  e  fourth  quarter  of  1988  and  the 

St  cond  quarter  of  1989.  As  a  result,  the 

a]  ea  near  the  Gopher  facility  was 

di  isignated  nonattainment,  effective  on 

Ja  auary  6, 1992.  An  investigation  into 

tl  B  cause  of  the  violations  concluded 

ih  at  fugitive  emissions  from  process 

s<  urces  and  also  from  general  work  . 

pi  actices  were  the  primary  reason  for 

th  B  high  monitored  values.  The  Gopher 

Si  aelting  and  Refining  Company 

ix  iplemented  a  program  that  included 

in  iproved  materials  handling 

pi  ocedures  and  work  practices.  These 

in  itial  procedures  and  practices,  among 

o1  ler  controls,  are  included  in  the 

F(  derally  enforceable  Administrative 

O  der,  which  was  discussed  earlier.  No 

vi  }lations  of  the  lead  NAAQS  have  been 

re  :orded  at  any  of  the  ambient  air 

m  mitors  surroimding  the  Gopher 

fa  :ility  since  the  first  quarter  of  1990. 

T  le  State  has  reasonably  attributed  the 

in  iprovement  in  air  quality  to  the 

ci  anges  in  work  practices  at  the  Gopher 

fa  :ility.  Additionally,  the  Gopher 

fa  :ility.has  installed  control  equipment 

(i.  s..  baghouses  and  a  negative  pressure 

sji  stem  vented  through  cartridge  filters) 

to  further  limit  process  fugitive 

er  lissions.  The  operation,  testing,  and 

m  lintenance  of  this  control  equipment 

is  required  in  the  administrative  order 

fo :  the  facility.  The  administrative  order 

fo  ■  the  Gopher  facility  has  no  expiration 

di  te.  Therefore,  USEPA  agrees  with  the 

St  3te  that  the  improvement  in  air 

qi  ality  over  the  last  four  years  in  the 

n<  nattainment  area  surrounding  the 

G  ipher  facility  is  attributable  to 

p<  rmanent  and  enforceable  lead 

er  lission  reductions. 

Section  107(d)(3)(E)(iv)  stateslhat 
v.  )EPA  may  not  promulgate  a 
re  lesignation  request  to  attainment 
ui  less  USEPA  has  fully  approved  a 
m  lintenance  plan  for  the  area  as 
m  jeting  the  requirements  of  section 
1>  5A.  The  redesignation  request 
su  imittcd  on  June  22, 1993  by  the 
M  nnesota  Pollution  Control  Agency 
(N  PCA),  was  accompanied  by  a 
pt  }posed  SIP  revision  affecting  the 
pi  mary  lead  source  in  the 
nc  nattainment  area.  The  measures 
re  juired  in  the  proposed  SIP  revision 
(i.  i.,  administrative  order  for  Gopher 
Si  lelting  and  Refining  Company), 
pi  }vided  for  attainment  of  the  lead 
N,  LAQS  as  demonstrated  by  the 


modeling  analysis  performed  for  the 
area.  The  limits  and  operating 
restrictions  detailed  in  the 
administrative  order  do  not  expire. 
Fiuthermore,  once  the  SIP  revision  is 
promulgated,  it  cannot  be  revised 
writhout  approval  of  USEPA.  Therefore, 
attainment  of  the  lead  NAAQS  has  been 
projected  for  the  required  10  year  period 
as  is  discussed  in  Section  175A. 

Section  1 75  A(d)  requires  contingency 
provisions  be  submitted  to  assure  ihat 
the  State  will  promptly  correct  any 
violation  of  the  lead  standard  which 
occurs  after  the  area  has  been 
redesignated  to  attaiiunent.  The  current 
monitoring  network  is  continuing  to 
operate  in  order  to  verify  the  attainment 
status  of  the  area.  The  proposed  SIP 
revision,  discussed  earher,  contained 
specific  measures  which  the  Gopher 
facility  will  implement,  vtrithout  further 
action  to  be  taken  by  the  State  or 
USEPA,  upon  notification  that  a 
violation  of  lead  NAAQS  has  occurred. 
These  measures  consist  of  sweeping 
with  a  wet  vacuiun  sweeper  areas  that 
are  swept  daily  and  daily  sweeping  with 
a  vacuum  sweeper  areas  that  are 
normally  swept  on  a  weekly  basis.  The 
contingency  measures  are  designed  to 
immediately  reduce  emissions  from 
areas  likely  to  be  causing  the  violation. 
The  administrative  order  became 
effective  on  June  22. 1993,  and  enforced 
by  the  authority  of  MPCA.  The  changes 
included  in  the  amended  administrative 
order,  dated  September  13, 1994,  did 
not  affect  the  contingency  measures. 
Therefore,  the  limits  and  restrictions  in 
the  administrative  order  will  have  been 
implemented  prior  to'fh'omulgation  of 
redesignation  to  attainment. 

Section  107(d){3)(E)(v)  states  that 
USEPA  may  not  promulgate  a 
redesignation  request  to  attainment 
unless  the  State  has  met  all  the 
requirements  applicable  to  the 
nonattainment  area  under  section  110 
and  part  D.  The  Gopher  Smelting  area 
of  Dakota  Coimty,  Minnesota  is 
designated  nonattaimnent  for  lead. 
Therefore,  the  SIP  revision  for  this  area 
must  meet  the  requirements  of  Subpart 
1  and  5  of  Part  D  of  Title  1  of  the  Clean 
Air  Act,  specifically  Section  172(c)  and 
Sections  191  and  192.  Based  on  the 
regulatory  review,  the  SIP  revision  is 
being  approved  as  having  satisfied  the 
requirements  of  the  applicable  CA  A 
sections. 

IV.  Rulemaking  Action 

This  action  has  evaluated  the 
approvabihty  of  the  Minnesota  Lead  SIP 
revision  submittal  and  request  for 
redesignation  to  attainment  for  the  area 
around  Gopher  Smelting  and  Refining 
Company,  located  in  the  city  of  Eagan, 


Dakota  County,  Minnesota.  It  has  been 
determined  that  the  submittal  meets  the 
applicable  requirements  of  the  CAA. 

Because  U.S.  EPA  considers  this 
action  noncontroversial  and  routine,  we 
are  approving  it  without  prior  proposal. 
The  action  will  become  effective  on 
December  19, 1994.  However,  if  we 
receive  notice  by  November  17, 1994 
that  someone  wishes  to  submit  adverse 
comments,  then  USEPA  will  publish  a 
document  that  withdraws  this  action 
and  will  address  the  comments  received 
in  the  final  rule  on  the  requested 
redesignation  and  SIP  revision  which 
have  been  proposed  for  approval  in  the 
proposed  rules  section  of  this  Federal 
Register. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  friture 
request  for  revision  to  any  SIP.  U.S.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Assistant  Administrator  for  Office  of  Air 
and  Radiation  on  October  4, 1993 
(Michael  Shapiro's  memorandum  to 
Regional  Administrators).  A  futiire 
document  will  Inform  the  general  public 
of  these  tables.  Under  the  revised  tables 
this  action  remains  classified  as  a  Table 
2  action.  On  January  6, 1989,  the  Office 
of  Management  and  Budget  (OMB) 
w  aived  Table  2  and  Table  3  SIP 
revisions  (54  FR  222)  frt»m  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  2  years.  The 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA 's 
request.  Tliis  request  continued  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  im|>ose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  In  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  19. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  nile  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Air  Pollution  control.  Incorporation 
by  reference.  Lead,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 
Air  pollution  control. 


Dated:  September  20,  1994. 
VaMas  V.  Adamkus, 
Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  Section  52.1220  is  amended  by 
adding  paragraph  {c)(36)  to  read  as 
follows: 

$S2.1220    identification  of  plan. 

•  *        •        •        • 

(c)«  •  • 

(36)  On  June  22,  1993,  and  September 
13. 1994,  the  State  of  Miimesota 
submitted  revisions  to  its  State 
Implementation  Plan  for  lead  for  a 
portion  of  Dakota  County. 

(i)  Incorporation  by  reference. 

(A)  For  Gopher  Smelting  and  Refining 
Company,  located  in  the  city  of  Eagan. 
Dakota  County,  Minnesota: 

•  (1)  An  administrative  order,  dated, 
submitted,  and  effective  June  22.  1993. 

(2)  Amendment  One  to  the 
administrative  order,  dated,  submitted, 
and  effective,  September  13, 1994. 

(ii)  Additional  material. 

(A)  A  letter  from  Charles  W.  Williams 
to  Valdas  V.  Adamkus.  dated  June  22. 
1993.  with  enclosures  prc%idjng 
technical  support  (e.g..  computer 
modeling)  for  the  revisions  to  the  State 
Implementation  Plan  for  lead. 

(B)  A  letter  from  Charles  W.  Williams 
to  Valdas  V.  Adamkus,  dated  Septemt)er 
13, 1994,  with  enclosures  providing 
technical  support  for  the  revised 
administrative  order  for  Gopher 
Smelting  and  Refining  Company. 

PART  81-{AMENDE0] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q 

2.  In  §  81.324  the  table  "Minnesota 
Lead"  is  revised  to  read  as  follows: 

$81,324    MlnnMota. 

•        •        •        •      ,  • 
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Designated  area 


Dakota  County  (part)  .  .  .  Lone  Oak  Road 
(County  Road  26)  to  the  north.  County 
Road  63  to  the  east  Westcott  Road  to  the 
south,  and  Lexington  Avenue  (County 
Road  43)  to  the  west 

Rest  of  State  not  designated. 


Die.  19,1994 


•        •        •        *        • 

[FR  Doc.  94-25681  Filed  10-17-94;  8:45  am) 
BIUMO  CODE  65«O-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFR  Partes 

Changes  in  Flood  Elevation 
Determinations 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  Hnalized  for  the 
communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  (100-year)  flood^ 
elevations  are  indicated  on  the 
following  table  and  revise  the  Flood 
Insurance  Rate  (Map(s)  in  effect  for  each 
listed  community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
EKrectorate,  500  C  Street,  SW. 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  (100-year)  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  nas  resolved  any 
appeals  resulting  from  this  notification. 

The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 


Minnesota— Lead 


Designation 


Date 


Type 


Classlficatkxi 


Date 


t  immunity  in  this  notice.  However,  this 
r  lie  includes  the  address  of  the  Chief 
I  xecutive  Officer  of  the  commimity 
M  rhere  the  modified  base  (100-year) 
f  ood  elevation  determinations  are 
ajvailable  for  inspection. 

The  modifications  are  made  pursuant 
tl>  Section  206  of  the  Flood  Disaster 
I  rotection  Act  of  1973, 42  U.S.C.  4105, 
a  nd  are  in  accordance  with  the  National 
F  lood  Insurance  Act  of  1968,  42  U.S.C. 
4  aoi  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
e  Tective  community  number  is  shovra 
a  id  must  be  used  for  all  new  policies 
apd  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
f  oodplain  management  measures  that 
t  le  community  is  required  to  either 
a  lopt  or  to  show  evidence  of  being^ 
a  ready  in  effect  in  order  to  qualify  or 
t  >  remain  qualified  for  participation  in 
t  le  National  Flood  Insurance  Program 
(FFIP). 

These  modified  elevations,  together 
V  ith  the  floodplain  management  criteria 
r  squired  by  44  CFR  60.3,  are  the 
r  linimum  that  are  required.  They 
s  lould  not  be  construed  to  mean  that 
t  le  commimity  must  change  any 
e  dsting  ordinances  that  are  more 
sjringent  in  their  floodplain 
management  requirements.  The 
c  9mmunity  may  at  any  time  enact 
s  ricterTequirements  of  its  own,  or 
f  ursuant  to  policies  established  by  other 
F  ederal.  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
r  leet  the  floodplain  management 
r  squirements  of  the  NFIP  and  are  also 
I]  sed  to  calculate  the  appropriate  flood 
i;  isurance  premium  rates  for  new 
b  Ltildings  built  after  these  elevations  are 
r  lade  final,  and  for  the  contents  in  these 
b  Liildings. 

The  changes  in  base  (100-year)  flood 
e  evations  are  in  accordance  with  44 
CFR  65.4. 

^  ational  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
f  om  the  requirements  of  44  CFR  Part 
1  ),  Environmental  Consideration.  No 


Type 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (lOO-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Gassification 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federafism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insiuance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amendwq 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and  county 


Arizona:  Maricopa 

(FEMA  Docket 

No.  7089). 
Arizona:  Santa 

Cmz  (FEMA 

Docket  No.  7094). 
Arizona:  Pima 

(FEMA  Docket 

No.  7094). 
Arizona:  Pima 

(FEMA  Docket 

No.  7094). 

Colorado:  Denver 
(FEMA  Docket 
No.  7094). 

Iowa:  Story  (FEMA 
Docket  No.  7096). 

Louisiana:  St.  Tam- 
many Parish 
(FEMA  Docket 
No.  7096). 

North  Dakota:  Cass 
(FEMA  Docket 
No.  7096). 

Texas:  Bexar 
(FEMA  Docket 
No.  7096). 

Texas:  Dallas.  Den- 
ton, and  Collin 
(FEMA  Docket 
No.  7094). 

Texas:  Dallas  and 
Denton  (FEMA 
Docket  No.  7096). 

Texas:  Dallas 
(FEMA  Docket 
No.  7094). 

Texas:  Dallas 
(FEMA  Docket 
No.  7096). 

Texas:  Fort  Bend 
(FEMA  Docket 
No.  7094). 

Texas:  Collin 

(FEMA  Docket 

No.  7094). 
Texas:  WilKamson 

(FEMA  Docket 

No.  7096). 
Texas:  Harris 

(FEMA  Docket 

No.  7096). 

Texas:  Tarrant 

(FEMA  Dockxt 

No.  7096). 
Texas:  Tarrant 

(FEMA  Docket 

No.  7094).     . 

Texas:  Parker 
(FEMA  Docket 
No.  7094). 


Location 


City  of  Chandler 
City  of  Nogades  . 
City  of  Tucson  ... 


Unincorporated 
Areas. 


City  and  County  of 
Denver. 


City  of  Ames 


Unincorporated 
Areas. 


City  of  Fargo, 


Unincorporated 
Areas. 


City  of  Carrollton 


City  of  Carrollton 


City  of  Dallas 


City  of  Dallas 


Unincorporated 
Areas. 


City  of  Frisco 

City  of  Georgetown 


Unincorporated 
Areas. 


City  of  Keller 


City  of  North  Rich- 
land Hills. 


Unincorporated 
Areas. 


Dates  and  name  of 

newspaper  where  not»e 

was  piMistied 


Mar.  18,  1994,  Mar.  25, 

1994,  Chandler  Arizo- 

nan:  Tribune. 
May.  5.  1994,  May  12, 

1994.    Nagoles   Daily 

Herald 
Mar.  18.  1994,  Mar.  25. 

1994.  The  Daily  Terri- 

toriat. 
Mar.  18,  1994.  Mar.  25, 

1994.       The      Daily 

Terriorial. 

Apr.  19.  1994.  Apr.  26. 
1994,  Daily  Journal. 


Apr  22.  1994,  Apr.  29, 
1994,  The  Daily  Trib- 
une. 

Apr.  7,  1994,  Apr.  14. 
1994.  Fanner  News- 
paper. 

Apr.  19,  1994.  Apr.  26. 
1994.  The  Forum. 


Apr.  14.  1994.  Apr.  21. 
1994.  San  Antonio  Ex- 
press Ne¥^. 

Apr.  14.  1994.  Apr.  21. 
1994.  Metrocrest 

News. 

Apr.  21.  1994.  Apr.  28. 
1994.  Metrocrest 

News. 

Mar.  24.  1994.  Mar.  31. 
1994.  The  Dallas 
Momirtg  News. 

Apr.  12.  1994.  Apr.  19. 
1994.  Daily  Commer- 
cial Record. 

Mar.  16,  T994.  Mar.  23. 
1994,  Fort  Bene/ Star. 


Mar.  25,  1994.  Apr.  1. 
1994,  Frisco  Enter- 
prise. 

Apr.  20.  1994.  Apr.  27. 
1994.  Williamson 

County  Sun. 

Apr.  1,  1994.  Apr.  8. 
1994.  Houston  Chron- 
icle. 

Apr.  19,  1994,  Apr.  26, 
1994,  The  Keller  Citi- 
zen. 

Mar.  3.  1994,  Mar.  10, 
1994,  The  Mid-Cities 
News. 

Mar.  24,  1994,  Mar.  31, 
1994,  The 

Weatherford  Democrat 


Chief  executive  officer  of  community 


The  Honorat)le  Coy  Payne.  Mayor. 
City  of  Chandler.  25  South  Arizona 
Place,  Chandler.  Arizona  85225. 

The  Honorable  Jose  Canchola.  Mayor. 
City  of  Nogales,  777  North  Grand 
Avenue,  Nogales.  Arizona  85621. 

The  Honorable  George  MiMer,  Mayor. 
City  of  Tucson,  P.O.  Box  27210. 
Tucson.  Arizona  85720-7210. 

The  Honorable  Edwin  Moore.  Chair- 
man. Pima  County.  Board  of  Super- 
visors. 130  West  Congress  Street. 
Tucson.  Arizona  85701 . 

The  Honorable  Wellington  E.  Webb. 
Mayor,  City  and  County  of  Denver. 
1437  Banock  Street.  Room  350. 
Denver.  Cotorado  80202. 

The  Honorable  Larry  Curtis.  Mayor. 
City  of  Ames.  P.O.  Box  811.  Ames. 
Iowa  50010. 

The  Honorable  Kevin  Davis,  President, 
St  Tammany  Parish  Polk»  Jury. 
P.O.  Box  628.  Covington,  Louisiana 
70434. 

The  Honorable  Jon  G.  Ltndgren. 
Mayor,  City  of  Fargo.  City  Hall.  200 
North  Third  Street.  Fargo.  North  Da- 
kota 58102. 

The  Honorable  Cyndi  Krier.  Bexar 
County  Judge.  Bexar  County  Court- 
house. 100  Dokjrosa.  San  Antonk). 
Texas  78205. 

The  Honorable  Milbum  Gravley. 
Mayor.  City  of  Carrollton,  P.O.  Box 
110535,  Carroltton,  Texas  75011- 
0535. 

The  Honorable  Milbum  Gravley, 
Mayor.  City  of  Can-ollton.  P.O.  Box 
110535.  Carrollton,  Texas  75011- 
0535. 

The  Honorable  Steve  Bartlett,  Mayor. 
City  of  Dallas.  Office  of  the  Mayor 
and  City  Council.  1500  Madrilla.  5E 
North,  Dallas.  Texas  75201. 

The  Honorable  Steve  Bartlett.  Mayor, 
City  of  Dallas,  Offk»  of  the  Mayor 
and  City  Council.  1500  Maonlla.  5E 
North.  Dallas.  Texas  75201 . 

The  Honorable  Roy  Cordes,  Jr..  Fort 
Bend  County  Judge.  309  Scjth 
Fourth  Street  Richmond.  Texas 
77469. 

The  Honorable  Robert  Wanen.  Mayor. 
City  of  Frisco.  P.O.  Drawer  1100, 
Frisco,  Texas  75034. 

Mr.  DavkJ  HaB.  FkxKlpiain  Adminis- 
trator. City  of  Georgetown,  P.O  Box 
409.  Georgetown.  Texas  78527. 

The  HorK>rat>le  Jon  Lindsay,  Ha'-is 
County  Judge.  Ninth  Floor  Court- 
room. 1001  Preston.  Houston,  Te^as 
77002. 

The  Honorable  John  Buchanan. 
Mayor,  City  of  Keiler,  P.O  Box  770. 
Keller,  Texas  76244. 

The  Honorable  Tommy  Brown.  Mayor, 
City  of  North  Richland  Hills.  7301 
North  East  Loop  820.  North  Richiand 
Hills.  Texas  76180. 

The  Honorat)le  Ben  Long.  Parver 
County  Judge.  P.O.  Box  8i9, 
Weatherford.  Texas  76086. 


Effective  date  of 
modification 


Feb.  7. 1994  .. 
Mar.  17. 1994 
Feb.  14. 1994 
Feb.  14. 1994 

Apr.  8.  1994  ... 


Mar.  3.  1994  .. 
Feb.  22.  1994 

Apr.  12.  1994  . 

Feb.  2.  1994  .. 

Mar.  24.  1994 

Mar.  9.  1994  .. 

Mar.  1.  1994  .. 


Community 


Feb.  17. 1994 


Feb 

24 

,  1994  ... 

Jan. 

7. 

1994 

Jan. 

24 

1994  .... 

Mar. 

11 

1994  .,. 

Mar 

11 

1994  .. 

Jan 

18. 

1994... 

Mar. 

2, 

1994  

040040 
040091 
040076 
040073 

060046 

190254 
225205 

365364 
46003S 

480167 

480167 

460171 

4801 7T 

430223 

480134 
480663 
480287 

480602 
480507 

480520 
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State  and  county 


Texas:  Cotlin 

(FEMA  Docket 

Ho.  70S4). 
Texas:  Fort  Bend 

(FEMA  Docket 

No.  7094). 
Texas:  Smith 

County  (FEMA 

Docket  No.  7094). 
Texas:  Parker 

(FEMA  Docket 

Na7094). 


Location 


City  of  Piano  

City  of  Stafford  ...... 

City  of  Tyler 

City  of  Weattwrford 


Dates 


newsiaper 


and  name  of 
^     where  notKe 
vas  put)lished 


Mar.K  1994,  Mar.  11, 
19<  4,  The  Dallas 
Marling  News. 

Mar.  16,  1994.  Mar.  23. 
^9^  i.  Fort  Bend  Star. 

Mar.  9.  1994.  Mar.  25, 
19SJ4,  The  Tyler  Morn- 
ing Telegram. 

Mar.  24.  1994.  Mar.  31, 
1994.  The 

Wektherford  DenncfaL 


Chief  executive  officer  of  community 


The    Honorabte    James    N.    Muns. 

Mayor,   City  of   Piano,   P.O.   Box 

860358,  Piano,  Texas  75986-0358. 
The    Honorable    Leonard    Scarcella, 

Mayor,  City  of  Stafford,  2610  South 

Main.  Stafford,  Texas  77477. 
The  Honorable  Smith  T.  ReynoMs,  Jr., 

Mayor,  City  of  Tyler,  P.O.  Box  2039. 

Tyler,  Texas  75710. 
The  Honorable  Sherri  Watson,  Mayor. 

City  of  Weatherford.  P.O.  Box  255, 

Weathertord,  Texas  76086. 


Effective  date  of 
modifk:atkxi. 


Feb.  16, 1994 
Feb.  24, 1994 
Feb.  24, 1994 
Mar.  2. 1994  .. 


Community 
No. 


480140 
480233 
480571 
480522 


(Catalog  of  Federal  Domestic  Assistance 
No.  83.100  "Flood  Insurance.") 

Dated:  October  5, 1994. 
Rkhard  T.  Moore, 

Associate  Director  for  Mitigation. 

tPR  Doc  94-25739  Filed  10-17-94;  8:45  am] 
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44CFRPart65 
[Docket  No.  FEMA-7113] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s}  in  efliect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director.  Mitigation 
Directorate,  reconsider  tiie  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 
AOORESSESrThe  modified  base  (100- 
year)  flood  elevations  for  each 
cummunity  are  available  for  inspection 
at  the  ofiice  of  the  Chief  Executive. 
Officer  of  each  community.  The 


spective  addresses  are  listed  in  the 

Uowing  table. 

FURTHER  INFORMATION  CONTACT: 

ichael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Brandi,  Mitigation 

irectorate,  500  C  Street  SW., 

ashington.  DC  20472,  (202)  646-2756. 

PPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
e  evations  are  not  listed  for  each 
c  immunity  in  this  interim  rule. 
I  owever,  the  address  of  the  Chief 
I  xecutive  Officer  of  the  commimity 
\  'here  the  modified  base  (100-year) 
f  ood  elevation  determinations  are 
a  irailable  for  inspection  is  provided. 

Any  request  for  reconsic^ration  must 
I  e  based  upon  knowledge  of  changed 
c  snditions,  or  upon  new  scientific  or 
t  ichnical  data. 

The  modifications  are  made  pursuant 
ti  >  Section  201  of  the  Flood  Disaster 
F  rotection  Act  of  1973, 42  U.S.C.  4105, 
a  [id  are  in  accordance  with  the  National 
F  lood  Insurance  Act  of  1968,  42  U.S.C. 
4  DOl  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  commimity  number  is  shown 
ahd  must  be  used  for  all  new  policies 

Td  renewals. 
The  modified  base  (100-year)  flood 
e  evations  are  the  basis  for  the 
f  oodplain  management  measures  that 
t  le  community  is  required  to  either 
a  iopt  or  to  show  evidence  of  being 
a  ready  in  effect  in  order  to  qualify  or 
t  >  remain  qualified  for  participation  in 
t  le  National  Flood  Insurance  Program 
(fJFIP). 

These  modified  elevations,  together 
\  ith  the  floodplain  management  criteria 
r  >quired  by  44  CFR  60.3,  are  the 
r  linimum  that  are  required.  They 
s  lould  not  be  construed  to  mean  that 
t  te  community  must  change  any 
e  dsting  ordinances  that  are  more 
s  ringent  in  their  floodplain 
r  lanagement  requirements.  The 
c  immunity  may  at  any  time  enact 


stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Enviroiunental  Polky  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 
U.S.C.  4105,  and  are  required  to 
maintain  commimity  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Qassification 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  PR  51735. 

Executive  Order  12612,  Federalism 

This  rule  Involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 
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Accordingly.  44  CFR  Part  65  is  amended  to  read  as  follows: 

PART  65-{AMEN0ED] 

1.  The  authority  citation  for  Part  65  continues  to  read  as  follows: 

3  C^"*f9°^6oJfp."^f76'°°'  **  '^■'  '^^""■''''°"  "">  ^-  ^  '^  "7«'  3  CFR.  «78  Comp..  p.  329;  EO.   12127,  44  FR  19367. 

§65.4   [Amended] 

2.  The  tables  publibbed  under  the  authority  of  §65.4  are  amended  as  follows: 


State  and  county 


Arkansas:  Benton 


Colorado:  EI  Paso 


Colorado:  El  Paso 


Colorado:  El  Paso 


Idaho:  Ada 


Idaho:  Ada 


Idaha  Ada 


Location 


City  of  BentonviJie 


City  of  Colorado 

Springs. 


City  of  Colorado 

Springs, 


Unincorporated 
areas. 


City  of  Boise 


Kansas:  Sedgwick . 


Texas:  El  Paso . 


Texas:  Dallas 


Texas:  Harris 


Texas:  Montgom- 
ery. 

Texas:  Be* 


Cityof  Merid«n 


Unincorporated 
areas. 


Unincorporated 
areas. 


City  of  El  Paso 


City  of  Farmers 
Branch. 


Ur>incorporaled 
areas. 


Unincorporated 
areas. 


City  of  Temple 


Dates  and  name  of  news- 
paper where  notice  was 
putriished 


Aug.  5,  1994,  Aug.  12, 
1994.  Benton  Couty 
Daily  Record. 

Aug.  4.  1994,  Aug.  11. 
1994.  Gazette  Tele- 
grapti 

Aug.  11.  1994,  Aug.  18, 
1994,  Gazette  Teie- 
^aph. 

Aug.  4.  1994,  Aug.  11. 
1994,  Gazette  Tele- 
graph. 

Aug.  23.  1994.  Aug.  30. 
1994,  The  Statesman. 

Aug.  11,  1994.  Aug.  18, 
1994,  Valley  News. 


Aug.  23.  1994,  Aug.  30. 
1994.  The  Idaho  States- 
man 

Aug.  2.  1994.  Aug.  9. 
1994.  Wichita  Eagle. 


Aug.  5,  1994,  Aug.  12, 
1994,  Gazette  Tele- 
graph. 

Aug.  4.  1994.  Aug.  11. 
1994,  Metrocrest  News. 


Aug.  24,   1994,  Aug.  31. 
1994,  Houston  Chronicle. 


Aug.   12,   1994,  Aug.   19, 
1994,  Houston  Chronicle. 


Aug.  5.  1994,  Aug.  12, 
1994.  Terrpfe  DaHy 
Telegram 


Chief  executive  officer  of  community 


The  Honorat)le  John  W.  Fr/er, 
Mayor.  C«y  of  Bentonville,  117 
West  Central,  BentonviHe,  ArVan- 
sas  72712. 

The  Honorable  Robert  Isaac,  Mayor, 
City  of  Colorado  Springs,  P.O.  Box 
1575,  Colorado  Springs.  Colorado 
80901-1575. 

The  Honorat)le  Rotjert  Isaac.  Mayor, 
City  of  Colorado  Springs,  P.O.  Box 
1575,  Colorado  Springs,  Colorado 
80901-1575. 

The  Honorakjie  Jerri  HoweKs,  Chair- 
person, El  Paso  County  Board  of 
Commisstooers.  27  East  Vermijo. 
Colorado  Springs,  Colorado  80903. 

The  Honorable  Brent  Coles.  Mayor. 
City  of  Boise.  P.O.  Box  500.  Boise. 
Idaho  83701-0500. 

The  Honorable  Grant  P.  Kingslord, 
Mayor.  City  of  Meridian,  33  East 
Idaho  AverKte.  Meridian,  Idaho 
83642. 

The  HorxxatJte  Vem  BisterfeWt, 
Chairman,  Ada  County  Board  of 
Commissioners,  650  Main  Street. 
Boise,  Idaho  83702. 

Ms.  Betsy  Gwin,  Chairperson,  Sedg- 
wick County  Board  of  Commis- 
sioners, 525  North  Main  Street, 
Suite  320,  Wichita.  Kansas  67203. 

The  Honorable  Larry  Francis,  Mayor, 
City  of  El  Paso.  Two  Civto  Center 
Plaza.  El  Paso,  Texas  79901- 
1196. 

The  Honorable  Dave  Btair.  Mayor. 
City  cf  Farmers  Brancn,  13000 
William  Dodson  Parkway,  Farmers 
Branch,  Texas  75234. 

The  Honorable  Jon  Lindsay,  Harris 
County  Judge,  Ninth  Fkxjr  Court- 
room, 1001  Preston,  Suite  911. 
Houston,  Texas  77002. 

The  Honorable  Alan  Sadler,  Mont- 
gorT>ery  County  Judge,  301  North 
Thompson,  Suite  21 0,  Conroe, 
Texas  77301. 

The  Honorable  J.W.  Perry,  Mayor. 
City  of  Temple.  P.O.  Box  1200. 
Temple,  Texas  76503-1200. 


Effective  date  of 
modification 


July  15, 1994  ..^ 

Joty  1,  1994 

July  22. 1994  „ 

July  1. 1994 

Aug.  9, 1994  .. 
July  20. 1994  . 

Aug.  9, 1994  .. 

Jufy  1. 1994  ... 


Communily 
Na 


June  23.  1994 


July  1. 1994  ...._ 


Aug.  5.  1994 


Aug.  5. 1994 


June  15.  1994 


050012 

080060 

080060 

080059 

160002 
160180 

160001 

200321 

480214 

480174 

480287 

480483 

480034 


(Catalog  of  Federal  Domesti<:  Assistmun  No. 
83.100.  'Flood  Insurance.") 

Dated:  October  5, 1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
(PR  Doc.  94-25738  Filed  10-17-04;  8:45  am) 
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44  CFR  Part  67 

Final  Flood  Elevation  Oetennlnations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Final  rule. 


SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-yea.'-) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  mudifind 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measums 
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that  each  conununity  is  required  either 
to  adopt  or  to  show  evidence  of  being 
^heady  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modiHed  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood   - 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street,  SW. 
Washington.  DC  20472.  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportimity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
commimity  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


tegulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 

)irectorate.  certifies  that  this  rule  is 

«  xempt  &t)m  the  requirements  of  the 

iegulatory  Flexibility  Act  because  final 
r  modified  base  flood  elevations  are 
jquired  by  the  Flood  Disaster 
rotection  Act  of  1973,  42  U.S.C.  4104. 
!  nd  are  required  to  establish  and 
I  maintain  community  eligibility  in  the 
I JFIP.  No  regulatory-flexibility  analysis 

Ias  been  prepared. 
egulatory  Classification 

This  proposed  rule  is  not  a  significant 
^gulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
eptember  30, 1993,  Regulatory 
lanning  and  Review,  58  FR  51735. 

xecutive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
Have  federalism  implications  under 
I  xecutive  Order  12612,  Federalism. 
<  ated  October  26, 1987. 

1  xecutive  Order  12778,  Civil  Justice 
]  eform 

This  rule  meets  the  applicable 
s  andards  of  Section  2(b)(2)  of  Executive 
C  Irder  12778. 

I  ist  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
I  rocedure.  Flood  insurance.  Reporting 
a  ad  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
a  mended  to  read  as  follows: 

({art  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
c  antinues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
rteorganizatioii  Plan  No.  3  of  1978,  3  CFR. 
1  }78  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
a  CFR.  1979  Comp.  p.  376. 

{  67.11    [Amended] 

2.  The  tables  published  under  the 
a  ithority  of  §  67. 11  are  amended  as 
f  )llows: 


Source  of  flooding  and  location 


CAUFORNIA 


F  oster  City  (dty).  San  Mateo 
County  (FEMA  Docket  No. 
6915) 

^n  Francisco  Bay: 
Areas  on  bay  side  of  the  Fos- 
ter City  Levee  System  .„ 


#Depth  in 
feet  above 

grourxl. 

•Elevation 

in  feet 

(NGVD) 


Source  of  flooding  and  location 

*Depth  in 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 

Maps  are  available  for  inspec- 
tion at  City  Hall.  City  of  Foster 
City.  610  Foster  City  Boule- 
vard, Foster  City.  California. 

NEBRASKA 

Bellevue  (city),  Sarpy  County 
(FEMA  Docket  No.  7088) 

Big  Papillion-Papillion  Creek: 
At  the  southern  extraterritorial 
limits,   approximately   2.300 
feet    downstream    of    Bur- 
lington Norttiem  Railroad 

Approximately    100    feet    up- 
stream of  Wagon  Trail  Road 

•973 
•978 

Just  upstream  of  Kennedy  Ex- 
pressway   

Just  upstream  of  State  High- 
way 370 

Just         downstream         of 

Cornhusker  Drive 

At      Sarpy-Douglas      County 

Boundary 

West  Papitlion  Creek: 
At  the  confluence  with  Big  Pa- 
pillion  Creek  

Approximately    100    feet    up- 
stream of  36th  Street 

At  the  extraterritorial  limits  k>- 
cated    approxiniately    2.800 
feet  upstream  of  48th  Street 
Betz  Road  Ditch: 
Approximately  600  feet  down- 
stream of  U.S.  Highway  73- 

75  

Approximately  150  feet  down- 
stream   of    State    Highway 

370  

Approximately    100  .  feet    up- 
stream of  Twin  Ridge  Drive  . 
Just  upstream  of  Fairfax  Drive 
Approximately    250    feet    up- 
stream of  Lincoln  Road 

Maps  are  available  for  inspec- 
tion at  the  Planning  Depart- 
ment. City  of  Bellevue.  210 
West  Mission  Street,  Bellevue, 
Nebraska. 


•7 


La  Vista  (city),  Sarpy  County 
(FEMA  Docket  No.  7088) 

Big  Papillion-Papillion  Creek: 

Approximately  6,370  feet  up- 
stream of  Cornhusker  Drive  . 

At  ttie  Sarpy-Douglas  County 

Boundary 

West  Papillion  Creek: 

Approximately  2.700  feet 
downstream  of  Giles  Road  .. 

Approximately  1.500  feet 
downstream  of  GHes  Road 
at  the  extraterritorial  limits  ... 

Just  downstream  of  Giles 
Road 

Approximately  400  feet  down- 
stream of  Harrison  Road 


•982 
•989 
•993 
•998 

•990 
•991 

•1.002 

•998 

•1.003 

•1.028 
■1.057 

•1.073 


•994 
•998 

•1.026 

•1,027 
•1.029 
•1.040 
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Source  of  fkxxSr)g  and  tocatton 


Approxirrtately  950  feet  up- 
stream of  Interstate  Highway 
80  at  the  Sarpy-Doug^as 
County  Bourtdary  

Maps  are  available  for  irtspeo- 
tion  at  City  HaH,  City  of  La 
Vista.  8116  Parkview  Boule- 
vard. La  Vista,  Nebraska. 


(dty),  Sarpy  County 
(FEMA  Docket  No.  7088) 
Big  Papitlion  Creek: 

At  the  intersectton  ot  the 
tkxxtway  boundary  and  the 
east  extraterritorial  linuts,  at 
a  point  kxated  approxi- 
mately 1,600  feet  north  of 
Cornhusker  Drive 

Approximately  6,370  feet  up- 
stream of  Cornhusker  Drive  . 
West  Papillion  Creek: 

At  the  east  extraterritorial  timits 
kxated  approxbnately  2.800 
feet  upstream  of  46th  Street 

Just  upstream  of  66th  Street  ... 

Just  downstream  of  Washing- 
ton Street  (84th  Street)  

Approximately       1 ,5C0       feel 
downstream  of  Giles  Road 
at  the  extratenitorial  limits  ::. 
West  MkMand  Creek: 

Approxknatety  1,040  feet  up- 
stream of  Chk^ago  Rock  Is- 
land and  PacifK  Railroad 

Approximatety  2,040  fact  i^ 
stream  of  Chkago  Rock  Is- 
torti  and  Pacific  Railroad  ._.. 
Maps  are  available  for  Inspec- 
tion at  City  Hall,  City  of  Papi^ 

tton.  122  East  Third  Street,  Pa- 

ptllkm.  Nebraska. 


•Depth  in 

leet  atx>ve 

ground. 

'Elevatkm 

in  feet 

(NGVD) 


Sarpy  County  (unincorporated 
areas)  (FEMA  Docket  No.  7095) 

Big  PapUUofhPapiUion  Creek: 

At  Laplatte  Road 

At  tt>e  extrsUerritorial  limits  of 
tt»e  City  of  Bellevue,  approxi- 
malely  2.300  feet  down- 
stream o(  Burlington  hkxltv 
em  Railway  

Maps  are  available  for  inspec- 
tion at  the  Sarpy  County 
Courthouse,  1210  GoWen 
Gate  Drive,  Papillion,  Ne- 
braska. 


OREGON 


Eugene  (city).  Lane  County 
(FEMA  Dodwt  Ho.  7103) 

Amazon  Creek: 

Just  do«»nstream  ol  BeRkne 

Hi^nwBy  •••....•».»».».....«....., 

Approximately      1.200      leet 

downsfream    of    Bertelson 

Road 


•1.044 


•993 
•994 

•1.002 
•1.006 

•1.012 
•1.027 

'1.060 
'1.069 


•967 


•973 


•390 
•392 


Source  of  fkx>dtng  and  kcatxxi 


Just  downstream  of  Berteison 
Road „ .;... 

Just  dowrfstream  of  West  1 1th 
AvefHje  ...„ 

Maps  are  available  for  Inspec- 
tion at  the  City  of  Eugene,  En- 
gineering Diviskm.  244  East 
Broadway,  Eugerw,  Oregon. 


•Depth  in 
feetatx>ve 
^ground, 
'elevation 
infeel 
(NGVD) 


♦393 
•394 


(Catalog  of  Federal  Domestic  Assistance  No. 
B3.100.  -FJood  Insuranca.") 

Dated:  October  5, 1994. 
Richard  T.  Moore. 
Asf.ociate  Director  for  Mitigation. 
|FR  IDoc  94-25736  Filed  10-17-94;  8:45  am) 

BILUMQ  CODE  e7«»-0»-P-M 


FEDERAL  COMMUNiCATiONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-35;  RM~844Z] 

Radio  Broadcasting  Services; 
Muscatine,  lA 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Muscatine  Communications, 
Inc.,  allots  Channel  226A  to  Muscatine, 
Iowa.  See  59  FR  25874,  May  18. 1994. 
Channel  226A  can  be  allotted  to 
Muscatine,  Iowa,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.8  kilometers  (3.0  miles) 
south  to  avoid  a  short -spacing  to  Station 
KATF(FM),  Channel  225C1,  Dubuque, 
Iowa.  The  coordinates  for  C2xannel  226A 
at  Muscatine  are  North  Latitude  41-22- 
52  and  West  Longitude  91-04-26.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  28.  1994. 
The  window  period  for  filing 
applications  will  open  on  November  28, 
1994,  and  close  on  December  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATJOM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-35, 
adopted  October  4,  1994,  and  released 
October  13, 1994.  The  full  text  of  this 
Commission  decision  is  available  fior 
inspection  and  copying  during  normal 
business  hoius  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW, 


Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  confraUor. 
ITS.  Inc..  (202)  857-3800,  2100  M 
Street,  NW,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{ANIENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  I'  .S.C.  154,  303. 

S73.2C2    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Channel  226A  to  Muscatine. 

Federal  Communications  Commissk>n. 
foho  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

IFR  Doc  94-25700  Filed  10-17-94;  8:45  ami 

BILLING  CODE  S712-01-M 

47  CFR  Part  73 

(MM  Docket  No.  94-9;  RM-8423] 

Radio  Broadcasting  Services;  Tunica, 
MS 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Tunica  Broadcasting,  allots 
Channel  241C3  to  Tunica,  Mississippi. 
See  59  FR  07669.  February  16. 1994. 
Channel  241C3  can  be  allotted  to 
Tunica,  Mississippi,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  6.8  kilometers  (4.2  miles) 
southwest  to  avoid  short-spacing 
conflicts  with  Station  WLZA-FM, 
Channel  241C2.  Eurpora,  Mississippi, 
and  with  a  rule  making  pro]x>sal  (RM- 
8336)  to  allot  Channel  240C3  at 
Harrisburg,  Arkansas.  The  coordinates 
for  Channel  241C3  at  Tunica  are  34-38- 
56  and  90-26-39.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  November  28.  1994. 
The  window  period  for  filing 
applications  will  open  on  November  28, 
1994,  and  close  on  December  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPt^MENTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-9. 
adopted  October  4. 1994.  and  released 
October  13. 1994.  The  full  text  of  this 
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Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  bours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc..  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMEN0E0] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  adding  Channel  241C3  at 
Tunica. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-25699  Filed  10-17-94;  8:45  am) 

BIUJNO  C00€  C712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  94-40,  RM-8456) 

Radio  Broadcasting  Services, 
Bamberg,  SC 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Branch  Communications, 
substitutes  Channel  239A  for  Channel 
221A  at  Bamberg,  South  Carolina,  and 
modifies  Station  W\VBD(FM)'s  license 
accordingly.  See  59  FR  25875,  May  18, 
1994,  Channel  239A  can  be  allotted  to 
Bamberg  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction  at 
petitioner's  licensed  site.  The 
coordinates  for  Channel  239A  at 
Bamberg  are  North  Latitude  33-18-50 
and  West  Longitude  81-04-43.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  November  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  F.  McDonald.  Mass  Media 
Bureau,  (202)  634-6350. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sjTiopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-40, 
adopted  Oct.  6, 1994,  and  released  Oct. 


14, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street  NW.. 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street  NW.,  Suite  140,  Washington.  D.C. 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

$73,202    [Amended] 

2.  Section  73.292(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  removing  Channel  221 A 
md  adding  Channel  239A  at  Bamberg. 
Federal  Communications  Commission. 
bhn  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
FR  Doc.  94-25793  Filed  10-17-94;  8:45  am] 
MLUNG  CODE  6712-01-M 


)EPARTMENT  OF  DEFENSE 

»8  CFR  Part  235 

Defense  Federal  Acquisition 
=tegulation  Supplement;  Streamlined 
Research  and  Development 
Contracting  Procedures 

VGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  Defense  is 
unending  the  Defense  FAR  Supplement 
o  provide  streamlined  research  and 
levelopmenf  contracting  procedures  for 
:omplex,  detailed  statements  of  work 
hat  are  inappropriate  for  the  Broad 
^gency  Announcement  process. 
:FFECTIVE  DATE:  October  1, 1994.    . 
OR  FURTHER  INFORMATION  CONTACT:  Mrs. 
.inda  W.  Neilson,  (703)  604-5929. 

lUPPLEMENTARY  INFORMATION: 

^.  Baclcground 

These  test  procedures  are  the  result  of 
1 1987  Defense  Science  Board  summer 
roup  recommendation  that  called  for 
treamlined  research  and  development 
ontracting  procedures.  The  Lab  Demo 
Contracting  Subgroup  of  the  Lab  Demo 


project  proposed  a  streamlined 
procedure  for  solicitation  and  a 
standard  format  for  award  of  R&D 
contracts  in  support  of  military 
department  laboratories. 

"The  streamlined  contracting 
procedures  consist  of  a  solicitation 
published  in  the  Commerce  Business 
Daily  (CBD);  terms  and  conditions 
incorporated  by  reference;  a 
supplemental  package,  if  necessary, 
which  is  mailed  to  all  interested  parties 
who  provide  address  information.  The 
statement  of  work  may  be  published  in 
the  CBD  with  the  solicitation  summary 
or  may  be  included  in  a  supplemental 
package.  The  use  of  a  standard  contract 
is  intended  to  make  the  contracting 
process  easier  on  industry,  because 
offerors  can  expect  all  DoD  laboratories 
to  use  the  same  contract  format. 

The  Department  of  Defense  published 
proposed  streamlined  research  and 
development  contracting  procedures, 
with  a  request  for  comments,  on 
November  3, 1993  (58  FR  58673).  The 
streamlined  procedures  have  been 
revised  as  a  result  of  the  public 
comments  received  in  response  to  the 
proposed  rule. 

A.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  because  the  rule  uses 
existing  clauses  and  provisions  and 
merely  provides  a  streamlined  method 
for  communicating  solicitation 
information  to  prospective  offerors.  In 
addition,  the  use  of  a  standard  contract 
is  intended  to  make  the  contracting 
process  easier  on  industry,  because 
offerors  can  expect  all  DoD  laboratories 
to  use  the  same  contract  format. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  new  recordkeeping, 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  etseq. 

List  of  Subjects  in  48  CFR  Part  235 

Government  procurement. 
Nancy  L.  Ladd, 

Director,  Defense  Acquisition  Regulations 
Council. 

Therefore.  48  CFR  part  235  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1.  . 
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PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

2.  Subpart  235.70  is  added  as  follows: 

Subpart  235.70— Research  and 
Development  Streamlined  Contracting 
Procedures— Test 

Sec. 

235.7000  Scope. 

235.7001  Definitions. 

235.7002  Applicability. 

235.7003  Reporting  requirements. 

235.7004  The  research  and  development 
streamlined  solicitation  (RDSS). 

235.7004-1    General. 
235.7004-2    Solicitation  procedures. 
235.7004-3     Proposal  evaluation  and 
contract  award  procedures. 

235.7005  The  research  and  development 
standard  contract  (RDSC). 

235.7006  The  research  and  development 
streamlined  contracting  format. 

Subpart  235.70— Research  and 
Development  Streamlined  Contracting 
Procedures— Test 

235.7000  Scope. 

This  subpart  prescribes  streamlined 
acquisition  procedures  for  use  in 
support  of  DoD  laboratories  in  acquiring 
research  and  development,  as  defined  in 
235.001  and  FAR  35.001. 

235.7001  Definitions. 

As  used  in  this  subpart — 

(a)  Research  and  development 
standard  contract  (RDSC)  means  the 
contract  that  results  from  the  use  of  the 
research  and  development  streamlined 
solicitation  (RDSS).  or  other  solicitation 
procedures  that  meet  the  criteria  for  use 
of  the  RDSS. 

(b)  Research  and  development 
streamlined  solicitation  (RDSS)  means 
the  solicitation  published  in  the 
Commerce  Business  Daily  and  a 
supplemental  package,  if  necessary. 

(c)  Supplemental  package  is  part  of 
the  streamlined  solicitation,  if 
appropriate.  It  contains  any  information 
that  is  too  voluminous  to  be  included  in 
the  solicitation  published  in  the 
Commerce  Business  Daily. 

235.7002    Applicability. 

(a)  Contracting  offices  that  have  been 
approved  by  the  Director  of  Defense 
Procurement  for  participation  in  the  test 
may  use  the  procedures  of  this  subpart 
in  accordance  with  the  approved  test 
plan  and  paragraphs  (b)  through  (d)  of 
this  section.  The  Director  of  Defense 
Procurement  h.as  approved — 

(1)  Army:  Army  Materiel  Command 
contracting  offices  when  contracting  for 
Army  Research  Laboratory.  Missile 
Research  &  Development  Center,  and 
the  Medical  Research  &  Development 
Command;  Army  Corps  of  Engineers 


contracting  offices  when  contracting  for 
the  Waterways  Experiment  Station. 

(2)  Navy:  Naval  Research  Laboratory 
contracting  office;  Naval  Surface 
Warfare  Center  contracting  offices  when 
contracting  for  the  Carderock,  Crane. 
Dahlgren.  Indian  Head  and  Port 
Hueneme  divisions. 

(3)  Air  Force:  Air  Force  Materiel 
Command  contracting  offices  when 
contracting  for  Armstrong  Laboratory, 
Phillips  Laboratory,  Rome  Laboratory. 
Wright  Laboratory. 

(4)  Defense  Agencies:  Armed  Forces 
Radiobiology  Research  Institute 
contracting  office.  Defense  Nuclear 
Agency  contracting  office. 

(b)  Consider  using  the  procedures  in 
this  subpart  when  the  acquisition  will 
result  in  a  cost-reimbursement  type 
contract  that  is  valued  at  $10,000,000  or 
less  and  meets  the  criteria  for  research 
and  development  as  defined  in  235.001 
and  FAR  35.001. 

(c)  Do  not  use  the  procedures  of  this 
subpart  to  contract  for  "engineering 
development,"  "operational  system 
development,"  or  "management  and 
support"  as  defined  in  235.001;  or  for 
laboratory  supplies  and  equipment,  base 
support  services,  or  other  services 
identified  in  FAR  37.101  (a)  through  (h). 

(d)  Regardless  of  whether  or  not  the 
RDSS  is  used,  the  contracting  officer 
may  use  the  RDSC  format  at  235.7006 
for  any  acquisition  that  meets  the 
criteria  in  235.7002(b). 

235.7003    Reporting  requirements. 

(a)  The  reporting  requirement  in  this 
subpart  is  e.xempt  from  licensing  in 
accordance  with  paragraph  E.4.c.  of  DoD 
8910.1M.  "DoD  Procedures  for 
Management  of  Information 
Requirements." 

(b)  Contracting  offices  that  have  been 
approved  for  participation  in  the  test 
shall  report  the  information  required  in 
paragraphs  (c)  and  (d)  of  this  subpart  to 
their  representatives  on  the  Test 
Oversight  Committee.  These 
representatives  are — 

(1)  Army:  Mr.  Chuck  Boylan,  Army 
Research  Laboratory,  Fort  Monmouth, 
Phone:  (908)  544-3471;  DSN  995-3471, 
FAX:  (908)  532-5188;  DSN  992-5188. 

(2)  Navy:  Ms.  Mary  Ann  Carpenter, 
Naval  Research  Laboratory,  Phone:  (202) 
767-0066;  DSN  297-0066,  FAX:  (202) 
767-5896;  DSN  297-5896. 

(3)  Air  Force:  Lt  Col  Bill  Borchardt, 
Air  Force  Materiel  Command,  Wright- 
Patterson  Air  Force  Base,  Phone:  (513) 
257-8934;  DSN  787-8934.  FAX:  (513) 
476-1431;  DSN  986-1431. 

(4)  Defense  Agencies: 

(i)  Armed  Forces  Radiobiology 
Research  Institute:  Major  Vikki  Stocker. 
Logistics  and  Engineering,  Phone:  (301) 


295-0454;  DSN  295-0454.  FAX:  (301) 
295-1863;  DSN  295-1863. 

(ii)  Defense  Nuclear  Agency:  Mr.  Tom 
McCabe,  Acquisition  Management 
Office,  Phone:  (703)  325-6961 ;  DSN 
221-6961,  FAX:  (703)  325-9291;  DSN 
221-9291. 

(c)  Each  approved  test  contracting 
office  shall  collect  the  following 
aggregate  data  during  the  test  period: 

(1)  Number  of  contract  actions 
selected  for  the  test. 

(2)  Number  of  claims  related  to  the 
streamlined  procedures  and  streamlinpd 
solicitation/standard  contract. 

(3)  Contracting  office  feedback 
regarding — 

(i)  The  streamlined  procedures, 
(ii)  Use  of  the  RDSC. 

(4)  Number  of  acquisitions  processed 
that  used  the  RDSC  in  conjunction  with 
traditional  solicitations. 

(5)  Number  of  solicitations  and 
contracts  in  which  clauses  and 
provisions  not  listed  in  the  format  at 
235.7006  are  added. 

(d)  Each  approved  test  contracting 
office  shall  collect  and  provide  the 
following  data  for  each  contracting 
action  processed  using  the  streamlined 
procedures: 

(1)  Activity  processing  the  contracting 
action. 

(2)  Total  value  of  the  resulting 
contract. 

(3)  Brief  description  of  the  item/ 
ser\'ice  acquired. 

(4)  Procurement  action  lead  time  for 
the  specific  action. 

(5)  Whether  or  not  a  supplemental 
package  was  used. 

(i)  Size  (number  of  pages), 
(ii)  Contents. 

(6)  Use  of  RDSC  in  conjunction  with 
traditional  solicitations. 

(7)  If  a  protest  is  filed,  the  issues 
under  protest,  and  the  disposition. 

(8)  The  rationale  supporting  any 
requests  for  replacement  of  RDSS  with 
a  traditional  solicitation. 

235.7004    The  research  and  development 
streamlined  solicitation  (RDSS). 

235.7004-1    General. 

The  RDSS  process  consists  of: 
(a)  Synopsis.  The  synopsis  required 
by  FAR  5.203(a).  in  addition  to    . 
providing  the  information  set  forth  at 
FAR  5.207,  must  advise  potential 
offerors  that  a  conventional  solicitation 
will  not  be  issued  but  that  the 
solicitation  will  appear  in  a  subsequent 
edition  of  the  Commerce  Business  Daily 
(CBD).  The  s\Tiopsis  must  also  advise 
potential  offerors  to  provide  address 
information  to  the  office  indicated  in 
order  to  be  included  on  the  mailing  list 
for  any  supplemental  packages  and/nr 
amendments. 
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(b)  Solicitation.  The  solicitation  is 
published  in  a  second  CBD  notice.  The 
solicitation  consists  of  the  information 
listed  at  235.7006(c)(A.l),  including  the 
statement  of  work,  and  incorporates  by 
reference  the  appropriate  terms  and 
conditions  in  the  format  at  235.7006. 
FAR  5.207  limits  the  submissions  to  the 
CBD  to  12,000  textual  characters 
(approximately  3V2  single-spaced 
pages). 

(c)  Supplemental  package.  Use  a 
supplemental  package  if  the  solicitation 
must  exceed  3V2  single-spaced  pages,  or 
to  provide  forms  or  other  printed 
material  to  potential  offerors.  Sendlhe 
supplemental  package  on  the  date  the 
solicitation  is  published  in  the  CBD  to 
all  interested  parties  that  provide 
address  information. 

(d)  Amendments.  Amend  the  RDSS  as 
set  forth  at  235.70O4-2(f). 

235.7004-2    Solicitation  procedures. 

(a)  Publish  the  synopsis  as  soon  as  the 
information  required  by  FAR  5.207  is 
available. 

(b)  Publish  the  solicitation  no  earlier 
than  15  days  after  publication  of  the 
synopsis  and  include,  as  a  minimum, 
the  information  required  by 
235.7006(c)(A.l)  and  a  reference  to  the 
synopsis. 

(c)  Send  any  supplemental  package  on 
the  date  the  solicitation  is  published  in 
the  Commerce  Business  Daily,  to  all 
interested  parties  that  provided  address 
information. 

(d)  In  accordance  with  FAR  5.203(b). 
establish  a  due  date  for  submission  of 
offers  that  is  no  earlier  than  45  days 
after  publication  of  the  synopsis. 

(e)  Request  cost  and  technical 
proposals  from  all  offerors.  To 
encourage  preparation  of  better  cost 
proposals,  consider  allowing  a  delay 
between  the  due  dates  for  technical  and 
cost  proposals. 

(f)  Amend  the  solicitation,  if 
necessary,  by  forwarding  an  SF  30, 
Amendment  of  Sohcitation/ 
Modification  of  Contract,  to  all 
interested  parties  that  provided  address 
information  in  response  to  the  synopsis. 

(g)  Post  copies  of  ail  Commerce 
Business  Daily  notices  in  accordance 
with  FAR  5.101(a)(2). 

235.700-^    Proposal  evaluation  and 
contract  award  procedures. 

(a)  Evaluate  proposals  in  accordance 
with  FAR  Subpart  15.6,  as 
supplemented  by  departmental 
procedures  and  this  subpart. 

(b)  Select  the  proposal  which  offers 
the  greatest  value  in  terms  of  the 
evaluation  factors  set  forth  in  the  RDSS. 

(c)  Before  award,  require  the  apparent 
successful  oHeror  to  submit  the 


r  ^presentations  and  certifications  set 
f(  )rth  in  235.7006(c),  Section  K, 

1  epresentations.  Certifications  and 

C  ther  Statements  of  Offerors  or  Quoters. 

(d)  Whenever  appropriate,  award 
V  ithout  discussion  pursuant  to  FAR 
5  2.215-16,  Alternate  (III). 

2 15.7005    The  research  and  development 
s  andard  contract  (RDSC). 

The  RDSC  is  the  standard  contract 
t  lat  results  from  the  use  of  the  RDSS  or 
0  her  solicitation  procedures  that  meet 
t  le  criteria  for  use  of  the  RDSS.  Include 
t  le  following  in  RDSCs: 

(a)  Standard  Form  (SF)  33, 

S  Dlicitation,  Offer  and  Award,  or  SF  26, 
A  ward/Contract; 

(b)  Sections  B  through  J  of  the  RDSS 
0  •  other  solicitation,  with  applicable 

fl  il-ins  completed  and  clause  dates 
a  Ided. 

2  15.7006    Tt>e  research  and  development 
s  reamlined  contracting  format 

(a)  The  clauses  and  provisions 

p  "escribed  in  the  exhibit  to  paragraph 
(( )  of  this  section  are  mandatory  unless 
t  ey  are  marked  with  an  asterisk.  Terms, 
c  auses  and  provisions  marked  with  an 
a  terisk  are  for  use  as  appropriate  as 
p  escribed  elsewhere  in  FAR  and 
EFARS.  List  the  numbers  of  any 
aiterisked  terms,  clauses  and  provisions 
tlat  apply  to  the  acquisition  in  the 
silicitation  published  in  the  Commerce 
B  Lisiness  Daily  (See 
2  J5.7006(c)(A.l)(v)). 

(b)  At  the  time  of  contract  award  to 
e  iucational  or  nonprofit  institutions, 

c  jlete  those  clauses  and  provisions  that 
c  3  not  apply  to  such  institutions,  and, 
a  1  necessary,  replace  with  the 
a  )propriate  alternatives.  For  example, 
F  \K  52.203-10  will  be  included  in  all 
s  ilicitations,  but  deleted  in  awards  to 
e  Iucational  institutions. 

(c)  The  research  and  development 
s  reamlined  contracting  format  is  set 
fi  rth  in  the  following  exhibit; 

E  diibit— Research  and  Development 
S  reamlined  Contracting  Format 

P  irt  I— The  Schedule 

S  fction  A,  Solicitation/Contract  Form 

(A.1)    Research  and  development 
si  reamlined  solicitation  (RDSS).  Include  the 
f(  [lowing  in  the  ROSS: 

(i)  Solicitation  number; 

(ii)  A  statement  that  award  will  be  made 
ii  accordance  with  DFARS  Subpart  235.70. 
R  isearch  and  De\  elopment  Streamlined 
C  mtracting  Procedures; 

(iii)  A  statement  as  to  whether  the  RDSS 
ii  eludes  a  supplemental  package. 
^  (iv)  Instructions  for  obtaining  any 
SI  pplemental  package,  including  use  of 
E  ectronic  Bulletin  Boards,  as  appropriate; 

(v)  A  statement  that  all  of  the  mandatory 
t(  rms,  clauses,  and  provisions,  and  certain 


asterisked  terms,  clauses,  and  provisions  in 
DFARS  235.7006  are  incorporated  by 
reference.  This  statement  must  list  the 
asterisked  terms,  clauses  and  provisions  that 
apply.  (For  example:  "All  of  the  mandatory 
terms,  clauses  and  provisions  at  DFARS 
235.7006,  Research  and  development 
streamlined  contracting  format,  and  the 
following  optional  items  are  incorporated  by 
reference:  B.4,  B.5,  C.l,  E..3, 1.80"); 

(vi)  A  statement  that  the  clauses  and 
provisions  are  those  in  effect  through  FAC 
and  DAC ; 

(vii)  A  statement  that  the  standard 
evaluation  factors  at  Section  M  of  this 
subpart  apply,  or,  if  they  do  not  apply,  the 
applicable  evaluation  factors.  If  the  standard 
evaluation  factors  are  modified  in  any  way, 
the  modifications  must  be  clearly  expressed 
so  that  the  result  is  unambiguous.  Additions 
to  and  deletions  from  Section  M  must  be 
clearly  annotated  in  the  RDSS. 

(viii)  Identification  of  data  requirements  by 
including  either: 

(A)  A  summary  of  the  data  requirements 
that  identifies  all  deliverable  data  items,  and 
specifies  number  of  copies  and  frequency  of 
delivery;  or 

(B)  A  notice  that  DD  Form  1423,  ConU^ct " 
Data  Requirements  List,  is  included  in  the 
supplemental  package; 

(ix)  Type  of  cost  contract  contemplated; 

(x)  Estimated  period  of  performance; 

(xi)  Notice  of  preproposal  conference,  if 
applicable,  with  location,  date,  and  time; 

(xii)  Notice  of  small  business  or  other  set- 
aside,  if  applicable; 

(xiii)  Notice  of  place,  date,  and  time 
technical  and  cost  prop>osals  are  due; 

(xiv)  Numberof  copies  of  technical  and 
cost  proposals  required; 

(xv)  Proposal  page  limitations; 

(xvi)  Whether  multiple  awards  are 
contemplated; 

(xvii)  Name,  address,  and  telephone    : 
number  of  contracting  officer; 

(xviii)  Any  applicable  Commerce  Business 
Daily  numbered  notes; 

(xix)  Statement  that  a  DD  Form  254, 
Contract  Security  Classification 
Specification,  will  be  included  in  the 
supplemental  package,  if  appropriate;  and 

(xx)  The  statement  of  work,  or  a  statement 
that  the  statement  of  work  is  in  the 
supplemental  package. 

(A.2)    Research  and  development  standard 
conUact  (RDSC).  Use  either  Standard  Form 
(SF)  33.  Solicitation,  Offer  and  Award,  or  SF 
26,  Award/Contract. 

Section  B,  Supplies  or  Senices  and  Prices/ 
Costs 

(Use  appropriate  CLIN  structure.  Include 
item  descriptions.) 

(B.l)    T>'peofConU^t. 

This  is  a contract. 

(B.2)*     Estimated  Cost.  (Use  when  no  fee 
will  t>e  paid) 

The  total  estimated  cost  for  this  contract  is 
S . 

(B.3)*    Cost  Plus  Fixed  Fee.  (Applicable  to 
fee-bearing  contracts) 

The  total  estimated  cost  for  this  contract  is 
S . 


The  total  fixed  fee  IbrJhis  contract  is 


S_ 


Federal  Register  /  Vol.  59,  No.  200  /  Tuesday,  October  18.  1994  /  Rules  and  Regulations      52445 


(8.4)*    Award  Fee.  (Applicable  to  award 
fee-type  contracts) 

In  addition  to  the  fee  set  forth  elsewhere 
in  the  contract,  the  Contractor  may  earn  an 

award  fee  up  to  S on  the  basis  of 

performance  during  the  performance  periods, 
and  in  the  amount  specified  in  the  award  fee 
plan. 

(i)  Monitoring  of  performance.  The 
contractor's  performance  will  be  monitored 
continually  by  the  Award  Fee  Review  Board. 

(ii)  Award  fee  plan.  This  plan  provides 
necessary  administrative  infonnaticn. 
including  the  evaluation  criteria  and 
schedule,  for  the  purpose  of  iirplementing 
the  award  fee  provision.  Upon  contract 
award,  the  Contractor  will  be  provided  the 
award  fee  plan  subject  to  any  withholdings 

autorized  by  the (insert  appropriate 

contracting  official). 

(iii)  Modification  of  award  fee  plan.  Before 
the  start  of  an  evaluation  period  the 
Government  may  unilaterally: 

(A)  Modify  the  award  fee  performance 
evaluation  criteria  and  areas  applicable  to  the 
evaluation  period;  and 

(B)  Redistribute  the  remaining  award  fee 
dollars  among  the  remaining  periods.  The 
Contracting  OtTicer  will  notify  the  Contractor 
in  writing  of  the  changes  and  modify  the 
award  fee  plan  accordingly. 

(iv)  The  following  standards  of 
performance  shall  be  used  in  determining 
whether  and  to  what  extent  the  Contractor 
has  earned  or  may  be  entitled  to  receive  any 
award  fee: 

(A)  Excellent  performance:  Contractor 
performance  of  virtually  all  contract  task 
requirements  is  uniformly  well  above 
standard  and  exceeds  the  standard  by  a 
substantial  margin  in  numerous  significant 
tangible  or  intangible  benefits  to  the 
Government  (i.e.,  improved  quality, 
responsiveness,  increased  timeliness,  or 
generally  enhanced  effectiveness  of 
operations).  There  are  few  areas  for 
improvement;  these  areas  are  all  minor:  there 
are  no  recurring  problems;  and  management 
has  initiated  effective  corrective  action 
whenever  needed. 

(B)  Very  good  performance:  The 
contractor's  performance  of  most  contract 
task  requirements  is  uniformly  well  above 
standard  and  exceeds  the  standard  in  many 
significant  areas.  Although  some  areas  may 
require  improvements,  these  are  minor  and 
are  more  than  offset  by  better  performance  in 
other  areas.  Few,  if  any,  recurring 
deficiencies  have  been  noted  in  the 
Contractor's  performance  and  the  contractor 
has  demonstrated/taken  satisfactory' 
corrective  action.  Innovative  management 
actions  have  resulted  in  tangible  or  intangible 
benefits  to  the  Government  (i.e.,  improved 
quality,  responsiveness,  increased  quantity, 
increased  timeliness,  or  generally  enhanced 
effectiveness  of  operations). 

(C)  Good  performance:  Contractor's 
performance  of  most  contract  task 
requirements  meets  the  standard,  and  it 
exceeds  the  standard  in  several  significant 
areas.  While  the  remainder  of  the  contractor's 
effort  generally  meets  contract  requirements, 
areas  requiring  improvement  are  more  than 
offset  by  better  performance  in  other  areas; 
Management  actions  taken  or  initiated  have 


resulted  in  some  demonstrated  benefits  to  the 
Government  (i.e.,  improved  quality, 
responsiveness,  timeliness,  or  effectiveness 
of  operations). 

(D)  Marginal  performance;  Contractor 
performance  meets  most  contract  standards. 
Although  there  are  areas  of  good  or  better 
performance,  these  are  more  or  kss  offset  by 
lower  rated  performance  in  other  areas.  Little 
additional  tangible  beneHt  is  obsr.u'able  due 
to  contractor  effort  or  initiative. 

(E)  Submarginal  performance:  Contratior 
performance  is  below  standard  in  several 
areas.  Contractor  performance  in  at  ccrdance 
with  requirements  is  inconsistent.  Quality, 
responsiveness,  timeliness,  and/or  e;  onomy 
in  many  areas  require  attention  and  action. 
Corrective  actions  have  not  been  taken,  or  are 
ineffective.  Overall  submarginal  performance 
shall  not  be  given  award  fee, 

(v)  Maximum  payable  award  fee.  The 
maximum  payable  award  fee  in  any 
evaluation  period  shall  be  determined  based 
on  the  amount  set  forth  in  the  applicable 
contract  line  items  and  a  percentage  based  on 
the  Government's  evaluation  on  the 
Contractor's  performance  as  follows: 


Performafx» 

Percent  ol  maxi- 
mum award  fee 
payable 

Excellent 

Very  Good 

to 
to 

Good. 

Marginal 

Submarginal  

to 

to 
0 

(vi)  Self-evaluation.  The  Contractor  may 
submit  to  the  Contracting  Officer  within  five 
working  days  after  the  end  of  each  award  fee 
evaluation  period,  a  brief  written  self- 
evaluation  of  its  performance  for  the  period. 
This  statement  may  contain  information 
which  may  be  used  to  assist  the  Award  Fee 
Review  Board  in  its  evaluation  of  the 
Contractor's  performance  during  the  period. 

(vii)  Disputes.  The  decision  of  the  Fee 
Determining  Official  on  the  amount  of  award 
fee  will  not  be  subject  to  the  "Disputes' 
clause. 

(viii)  Award  fee  pajinent. 

(A)  As  determined  by  the  Fee  Detennining 
Official,  payment  of  any  award  fee  will  not 
be  subject  to  the  "Allowable  Cost  an<j. 
Payment "  and  "Termination  (Cost 
Reimbursement)"  clauses  of  this  contract. 

(B)  The  Contractor  may  submit  vouchers  = 
for  the  award  fee  immediately  upon  receipt 
of  the  Contracting  Officer's  WTitten  award  fee 
notification. 

(8,5)*     Target  Cost  and  Fee.  (.Applicable  to 
incentive  fee-tv'pe  contracts.) 

The  target  cost  is  S . 

The  target  fee  is  S . 

The  minimum  fee  the  contractor  may 
receive  S . 

The  maximum  fee  the  contratior  may 
receive  S . 

Share  ration: .  (Government/ 

Contractor) 

(8.6)*     Payment  of  Fixed  Fee  on  Cost- 
plus-fixed-fee  (Completion)  Contracts.  The 
fixed  fee  shall  be  paid  in  monthly 
installments  based  upon  the  percentage  of 
completion  of  work  as  determined  by  the 


Administrative  Contracting  Officer,  subiect  to 
the  withholding  provisions  of  the  Contract. 

(8.7)*    PavTnent  of  Fixed  Fee  on  Cost- 
plus-fixed-fee  (Term)  Contracts  (Applicable 
to  cost-plus-fixed-fee  (term)  contracts  when 
the  clause  at  FAR  52.216-«  is  used.)  Pursuant 
to  the  clause  at  F.-\R  52.216-8,  "Fixed  Fee." 
and  subject  to  withholding  provisions 
contained  in  that  clause  or  elsewhere  in  this 
contract,  fixed  fee  shall  be  paid  to  the 
Contractor  based  upon  the  percentage  of 
hours  completed  as  related  to  the  total  hours 
set  forth  in  the  contract  on  each  voucher.  The 
Contractor  shall  certify  to  the  level  of  effort 
expiended  during  that  period.  The 
Government  technical  representative  shall 
sign  a  statement  on  the  certificate  that  the 
work  performed  during  the  period  has  been 
performed  satisfactorily. 

(8.8)*    Options.  (Applicable  to  contracts 
with  options)  The  Government  may  require 
performance  of  the  work  required  by  CLIN 
____.  The  Connecting  Officer  shall 
provide  written  notice  of  intent  to  exercise 
this  option  to  the  Contractor  on  or  before 

.  If  the  Government  exercises  this 

option  by        -         (insert  date),  the 
Contractor  shall  perform  at  the  estimated  cost 
and  fee.  if  applicable,  set  forth  below. 

Estimated  Cost  S 

or 

Estimated  Cost  S 

Fixed  Fee S 

Total S 

or 

Estimated  Cost  S 

Base  Fee  S 

Maximum  Award  Fee S 

Total S 

or 

Target  Cost S 

Minimum  Fee  S       

Target  Fee S 

Maximum  Fee  S 

Share  Ratio  S 

Section  C.  Deschption/Specificoticns/Work 
Statements 

(CD*     Classified  Work  Stateme:it. 
(Applicable  if  Section  C  is  classified.)  The 
description/specifications/work  staiemeni 

entitled.  " . "  classified . 

dated is  incorporated  herein  by 

reference.  A  copy  may  be  obtained  {rem  ihe 
Contracting  Officer,  if  a  need-to-know  is 
established  and  appropriate  securiiv 
clearance  has  been  granted. 

(C.2)*    Unclassified  Work  Statement 
(Applicable  if  Section  C  is  unclassified  and 
is  attached  to  the  contract.)  The  description/ 
specifications/work  statement  is  includt-d  a-^ 
Attachment . 

(C.3)*     Contractors  Technical  Proposal 
(Applicable  if  portions  of  the  Contractor  s 
proposal  are  incorporated  by  refere.ice 
Include  only  those  portions  of  the  proposal 
that  specifically  describe  the  work  to  be 
performed.)  The  Contractor's  proposal 

entitled,  " . "  pages .  date.i 

.  is  incorporated  herein  by  refrrt-r.r  t- 

Section  D.  Packing  and  Marking 
(D.l)    Com-mercial  Packaging. 
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Preservation,  packaging,  and  packing  shall 
provide  adequate  protection  against  physical 
damage  during  shipment  for  all  deliverable 


i  ems  in  accordance  with  standard 
c  3mmercial  practices. 


(1)  Federal  Acquisition  Regulation  clauses. 

(E.l)*  52.246-8  Inspection 

(E.2)*  „ 52.246-8  Inspection 

(E.3)*  52.246-9  Inspection 

(2)  Defense  Federal  Acquisition  Regulation 
(E.4)*   252.246-7000  ..     Material  Inspect 

(3)  Other  provisions. 
(E.5)    Inspection  and  Acceptance 
Inspection  and  acceptance  of  any  and  all  deliv 

representative. 


Section  F.  Deliveries  or  Performance 

(F.l)    FAR  52.212-13    Stop  Work  Order- 
Alternate  I. 

(F.2)    Delivery  of  Reports. 

(i)  All  data  shall  be  delivered  in 
accordance  with  the  delivery  schedule 
shown  on  the  Contract  Data  Requirements 
List,  attachments,  or  as  incorporated  by 
reference. 

(ii)  All  reports  and  correspondence 
submitted  under  this  contract  shall  include 
the  contract  number  and  project  number  and 
be  forwarded  prepaid.  A  copy  of  the  letters 
of  transmittal  shall  be  delivered  to  the 
Procuring  Contracting  Officer  (PCO)  and  the 
Administrative  Contracting  Officer  (AGO). 
The  addresses  are  set  forth  on  the  contract 
award  cover  page.  All  other  address(es)  and 
code(s)  for  consignee(s)  are  as  set  forth  in  the 
contract  or  incort>orated  by  reference. 

(F.3)*     FAR  52.247-55    F.O.B.  Point  for 
Delivery  of  Government-Furnished  Property 

Section  C.  Contract  Administration  Data  ~ 

(G.  1  )•    Contractor  Payment  Address.  (To 
be  filled  in  at  time  of  contract  award. 
Applicable  if  the  Contractor  has  specified  a 
payment  address  other  than  the  address 
shown  on  the  cover  page  of  the  contract.) 
Contract  Payment  Address: 


(G.2)'    Incremental  Funding.  (Applicable 
to  incrementally  funded  contracts.)  This 
coatract  is  incrementally  funded  pursuant  to 
the  "Limitation  of  Funds  clause.  FAR 
52.232-22.  Funds  are  hereby  obligated 'in  the 
amount  of  $ and  it  is  estimated  that 


Section  E.  Inspection  and  Acceptance 


)f  Research  and  Development — Cost  Reimbursement 

)f  Research  and  Development— Cost  Reimbursement  (Alternate  H 

)f  Research  and  Development  (Short  Form) 

upplement  clauses. 

ion  and  Receiving  Report  •> 


•e  ables  under  this  contract  will  be  accomplished  by  the  contracting  officer  or  a  designated 


t  ey  are  sufficient  for  contract  performance 

rough .  From  time  to  time. 

additional  funds  will  be  allotted  to  the 
cfintract  in  accordance  with  FAR  52.232-22. 

(G.3)*     Request  for  Equal  Opportunity 
Pteaward  Clearance  of  Subcontracts. 
[i  ipplicable  to  subcontracts  over  $1  million.) 
7  3  provide  the  Contracting  Officer  with 
a  lequate  time  to  process  the  Contractor's 
n  quest  for  preaward  clearance  of 
SI  ibcontracts  as  required  by  FAR  52.222-28, 
tl  e  prime  contractor  shall  request  preaward 
c  earance  through  the  Contracting  Officer  at 
Iqast  30  calendar  days  before  the  proposed 
a^-ard  date,  unless  the  cognizant  Department 

Labor  Compliance  Office  agrees  to  a 
s  lortertime. 

(G.4)*    Contracting  Officer's 
R  ;presentative.  (To  be  filled  in  at  time  of 
c(  intract  award.)  The  Contract  Officer's 
R  ;presentative  for  this  contract  is: 


Items,  components,  processes 
or  computer  software 


Part  n— Contract  Clauses 

Section  I.  Contract  Clauses 

(1)  Federal  Acquisition  Regulation  clauses. 

(Ll)  S2.2S2-2  —  Clauses  Incorloi 

0.2)  52.202-1  Definitions 

(1.3)  52.203-1  Officials  not  t() 

(L4)  52.203-3  Gratuities 


S  tction  H.  Special  Contract  Requirements 

(H.l)    Incorporation  of  Section  K  by 
R  iference.  Pursuant  to  Federal  Acquisition 
R  igulation  (FAR)  15.406-l(b),  Section  K  of 
tl  e  solicitation  is  hereby  incorporated  by 
n  ference. 

(H.2)*     Rent-Free  Use  of  Government 
P  operty.  The  Contractor  may  use  on  a  rent- 
£t  se,  noninterference  basis,  as  necessary  for 
tl  e  performance  of  this  contract,  the 
G  }vermnent  property  accountable  under 

c(  ntract(s) .  The  Contractor  is 

re  sponsible  for  scheduling  the  use  of  all 
p  operty  covered  by  the  above  referenced 
c(  ntract(s)  and  the  Government  shall  not  be 


responsible  for  conflicts,  delays,  or 
disruptions  to  any  work  performed  by  the 
Contractor  due  to  use  of  any  or  all  such 
property  under  this  contract  or  any  other 
contracts  under  which  use  of  such  property 
is  authorized. 

(H.3)*    Government-Furnished  Property. 
The  Government  will  furnish  to  the 
Contractor  for  use  in  the  performance  of  the 
contract  on  a  rent-6ee  basis  the  Government- 
owned  property  listed  in  an  attachment  to 
this  contract,  subject  to  the  provisions  of  the 
Government  Property  Clause  of  the  Contract 
Clauses. 

(H.4)*    Scientific/Technical  Information. 
If  not  already  registered,  the  Contractor  is 
encouraged  to  register  for  Defense  Technical 
Information  Center  (DTIC)  service  by 
contacting  the  following:  Defense  Technical 
Information  Center,  Attn:  Registration 
Section  (DTIC-BCS),  Bldg  5,  Cameron 
Station,  Alexandria,  VA  22304-6135,  (703) 
274-6871. 

To  avoid  duplication  of  effort  and  conserve 
scientific  and  technical  resources,  the 
Contractor  is  encouraged  to  search  existing 
sources  in  DTIC  to  determine  the  current 
state  of  the  art  concepts,  studies,  etc. 

(H.8)    List  of  Data  to  be  Provided  with 
Other  Than  Unlimited  Rights  (See  227.403- 
70(b)  and  252.227-7013(k)). 

With  the  exception  of  the  technical  data  or 
computer  software  set  out  below,  technical 
data  and  computer  software  to  be  delivered 
under  this  contract  shall  be  furnished  with 
unlimited  rights  as  defined  in  Section  I 
clause  DFARS  252.227-7013. 


Drawing/document  No.  or  title 


Government's  rights 


rated  by  Reference 
Benefit 
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(1.5) 
(1.6) 
(1.7) 
(1.8) 


52.203-5  . 
52.203-7  . 
52.203-10 
52.209-6  . 


(1.9)  52.215-1  .. 

(1.10)  52.215-2  .. 

(Ml)  52.215-2  .. 

(1.12)  52.215-26 

(1.13) 52.215-33 

(1.14)  52.216-7  .. 

(1.15)  52.219-8  .. 

(M6)  52.219-13 

(1.17)  52.220-3  .. 

(1.18)  52.220-4  .. 

(1.19)  52.222-3  .. 

(1.20)  52.222-26 

(1.21)  52.222-35 

(1.22)  52.222-36 

(L23)  52.222-37 

(I  24)  52.223-6  .. 

(1.25)  52.225-11 


(1.26) 
(1.27) 
(L28) 
(1.29) 
(1.30) 
(1.31) 


52.227-1  

52.227-2  

52.228-7  

52.232-9  

52.232-23  .„ 
52.232-25  ._ 


(1.32)  52.232-28  . 

(1.33)  52.233-1  ... 

(1.34)  52.233-3  _. 

(1.35)  52.242-1  ... 

(1.36)  52.242-13  . 

(1.37)  52.244-2  .... 

(1.38)  52.244-S  .... 

(1.39)  52.247-1  .... 

(1.40)  .._ 52.249-14  .. 

(1.41)  52.253-1  .... 

(1.42)*   52.203-9  .„ 

(I.43)*  52.203-12  .. 

(1.44)*  52.204-2  _.. 

(I.45J'  52.204-2  .... 

(1.46)*  52.215-22  .. 

(I.47)«  52.215-23  .. 

(I.48)« 52.215-24  .. 

(1.49)*  52.215-25  .. 

(1.50)'  52.215-27  .. 

(I.51)»  52.215-31  .. 

(I.52)»  52.215-39  .. 

(1.53)*  52.216-8  .... 

(I  54)*  52.216-10  .. 

(I.55)*  52.216-11  .. 

(1.56)*   52.216-12  .. 

(1.57)*  52.216-12  .. 

(1.58)*  52.216-12  .. 

(1.59)*  52.216-15  .. 

(1.60)*   52.219-6  .... 

(1.61)*  52.219-«  .... 

(1.63)*  52.219-9  .... 

(1.64)*   52.210-14  „ 

(1.65)*  52.219-16  .. 

(1.6fi)*  52.220-1  .... 

(1.67)*  52.222-1  .... 

(I  68)*   52.222-2  .... 

(1.69)*   52.222-28  .. 

(1.70)*   52.223-2  .... 

(1.71)*   52.223-3  .... 

(1.72)*  52.223-7  .... 

(1.73)*  52.226-1  .... 

(1.74)*   52.227-10  .. 

(1.75)*   52.227-11   .. 

(1.76)*   52.227-12  .. 

(1.77)*   52.227-13  .. 

(1.78)*   52.228-7  

(1.79)*  52.228-7  

(1.80)*  !i2.22»-8  


Covenant  Against  Contlngmt  Fees 

Anti-Kickbeick  Procedures 

Wc8  or  Fee  Adjustment  for  Illegal  or  Improper  Activity  (Except  educational  InstituHons ) 

Protecting  the  Government's  Interest  When  Subcontracting  with  Contractors  Debarred.  Su.spended   or 

Proposed  for  Debarment  ' 

Examination  or  Records  by  Comptroller  General 
Audit— Negotiation 

Audit— .Negotiation,  Alternate  II  (For  educaUonal  inalitutions  and  nonprofit  orsanlzations  I 
Integrity  of  Unit  Prices  •  «-  i 

Order  of  Precedence 

Allowable  Cost  and  Payment  (Modified  in  accordance  with  16.307  as  applicable.) 
Utilization  of  Small  Business  Concerns  and  Small  Disadvantaged  Business  Concerns 
Utilization  of  Women-Owned  Small  Businesses 
Utilization  of  Labor  Surplus  Area  Concerns 
Labor  Surplus  Area  Subcontracting  Program 
Convict  Labor 
Equal  Opportunity 

Affirmative  Action  for  .Special  Disabled  and  Vietnam  Era  Veterans 
Affirmative  Action  for  Handicapped  Workers 

Employment  Reports  on  Special  Disabled  Veterans  and  Veterans  of  the  Vietnam  Era 
Drug-Free  Workplace 
Restrictions  on  Certain  Foreign  Purchases 
Authorization  and  Consent— Alternate  I 

Notice  and  Assistance  Regarding  Patent  and  Copyright  Infringement 
Insurance-Liability  to  Third  Persons 
Limitation  on  Withholding  of  Payments 
Assignment  of  Claims 
Prompt  Payment 

Electronic  Funds  Transfer  Payment  Methods 
Disputes 

Protest  After  Award— Alternate  I 
Notice  of  Intent  to  Disallow  Costs 
Bankruptcy 

Subcontracts  (Cost-Reimbursement  and  Letter  Contracts)  Alternate  I 
Competition  in  Subcontracting 
Commercial  Bill  of  Lading  Notations 
Excusable  Delays 
Computer-Generated  Forms 

Requirement  for  Certificate  of  Procurement  Integrity-Modification 
Limitation  on  Payments  to  Influence  Certain  Federal  Transactions 
Security  Requirements 

Security  Requirements— Alternate  I  (For  educational  institutions.) 
Price  Reduction  for  Defective  Cost  or  Pricing  Data 
Price  Reduction  for  Defective  Cost  or  Pricing  Data-Modifications 
Subcontractor  Cost  or  Pricing  Data 
Subcontractor  Cost  or  Pricing  Data-Modifications 

Termination  of  Defined  Benefit  Pension  Plans  (Except  educational  institutions.) 
Waiver  of  Facilities  Capital  Cost  of  Money  (Except  educational  Institutions.) 
Reversion  or  Adjustment  of  Plans  for  Post-retirement  Benefits  Other  than  Pension  (PRB) 
Fixed  Fee 
Incentive  Fee 
Cost  Contract — No  Fee 
Cost  Contract— No  Fee — Alternate  I 
Cost-Sharing  Contract — No  Fee 
Cost-Sharing  Contract— No  Fee— Alternate  I 
Predetermined  Indirect  Cost  Rates 
Notice  of  Total  Small  Business  Set-Aside 
Notice  of  Total  Small  Business  Set-Aside— Alternate  I 

Small  Business  and  Small  Disadvantaged  Business  suhrontranlng  Plan  • 

Limitations  on  Subcontracting 

Liquidated  Damages — Small  Business  Subcontracting  PLin 
Preference  of  Labor  Surplus  Area  Concerns 
Notice  to  the  Government  of  Labor  Disputes 
Payment  for  Overtime  Premiums 
Equal  Opportunity  Preaward  Clearance  of  Suhcoatrar.ts 
Clean  Air  and  Water 

Hazardous  Material  Identification  and  Material  Safety  Oeta 
Notice  of  Radioactive  Materials  (21  Days) 

Utilization  of  Indian  Organizations  and  Indian-Owned  Eronomic  Enterprises 
Filing  of  Patent  Applications— Cla.ssified  Subject  Matter 
Patent  Rights— Retention  by  the  Contractor  (Short  Form) 
Patent  Rights — Retention  by  the  Contractor  (Long  Form) 
Patent  Rights — Acquisition  by  the  Government 
Insurance — Liability  to  Third  Persons— Alternate  I 
Insurance— Liability  to  Third  Persons— Alternate  II 
Taxes — Foreign  Cost — Reimbursement  Contracts 
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a.8i)* 

(I.82)« 
(1.83)* 
(1.84)* 
(I.85)* 
(1.86)* 
(1.87)* 
(I.88)» 
(1.89)* 
(1.90)* 
(I.91)* 
(I.92)« 
(I.93)» 
jl.94)* 
(I.95)* 
(1.96)* 
(1.97)* 
(1.98)* 

(1.99)* 
(I.IOO)* 
(MOD* 
11.102)* 
(1.103)* 
(1.104)* 
(1.105)* 
(1.106)* 
(1.107)* 
(1.108)* 
(2) 
(1.109) 
(I.llO) 
(1112) 
(1.113) 
(1.114) 

(1.115) 

(1.116) 

(M17) 

(1.118) 

(1.119) 

(1.120) 

(1.121) 

(1.122) 

(1.123) 

(1.124) 

(1.125) 

(1.126) 

(1.127)* 

(1.128)* 

(1.129)* 

(1.130)* 

(I.131>* 

(1.132)* 

(1.133)* 

(1.134)* 

(1.135)* 
(1.136)* 
(1.137)* 
(1.138)* 

(1.139)* 

(1.140)* 
(1.141)* 
(1.142)* 
(1.143)* 
(1.144)* 
(1.145)* 
(1.146)* 
(1.147)* 
(1.148)* 
(1.149)* 
(1.150)* 
(1.151)* 
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.    52.229-10 State  of  Nei  i  Mexico  Gross  Receipts  and  Compensating  Tax 

.    52.230-2  Cost  Accounting  Standards  (Except  if  exempted) 

.    52.230-3  Disclosure  ind  Consistency  of  Cost  Accounting  Practices  (Except  if  exempted) 

.    52.230-5  -  Administral  ion  of  Cost  Accounting  Standards  (Except  educational  institutions) 

.    52.232-17  Interest 

.    52.232-20  Limitation  (  f  Cost  ', 

.     52.232-22  Limitation  (  f  Funds  ~ 

.     52.232-23  Assignment  of  C^ims— Alternate  I 

.    52.233-1  Disputes— ii  Itemate  I  ^ 

52.237-2 Erotection  c  f  Government  Buildings,  Equipment  and  Vegetation 

.     52.242-10  F.O.B.  Orig  Q— Government  Bills  of  Lading  or  Prepaid  Postage 

.    52.242-11  F.O.B.  Orig  n— Government  Bills  of  Lading  or  Indicia  Mail 

.     52.242-12  Report  of  S  lipment  (REPSHIP) 

.     52.243-2  Changes— C  3st-Reimbursement— Alternate  V 

.    52.243-6  Change  Ore  ;r  Accounting  - 

.    52.243-7  Notification  of  Changes  (30  Calendar  Days)  ' 

•     52.245-5  Govemmeni  Property  (Cost-Reimbursement,  Time-and-Malerial,  or  Labor-Hour  Contracts) 

■    52.245-5  Governmeni   Property  (Cost-Reimbursement,  Time-and-Material.  or  Labor-Hour  Contracts— Alternate  1 

(For  educ  itional  institutions  and  nonprofit  organizations.) 

.     52.245-19  Govemmeni  Property  Furnished  "As  Is" 

.    52.246-23  Limitation  c  f  Liability 

.    52.246-24  Limitation  ( f  Liability— High  Value  Items 

52.246-24 Limitation  of  Liability— High  Value  Items— Alternate  I 

52.246-25  Limitation  df  Liability— Services 

52.247-63  Preference  fcr  U.S.-Flag  Air  Carriers 

52.247-66  Returnable  ( :y!inder 

52.249-5  Terminatiot  for  Convenience  of  the  Government  (Educational  and  Other  Nonprofit  Institutions) 

52.249-6 TerminatioE  (Cost-Reimbursement) 

52.251-1  Govemmeni  Supply  Sources 

Defense  Federal  Acquisition  Regulation  Supplement  clauses.' 

252.201-7000 Contractinglofficers  Representative 

252.203-7001  Special  Prohibition  on  Employment 

252.203-7003  Prohibition  Against  Retaliatory  Personnel  Actions 

252.204-7003  Control  of  Government  Personnel  Work  Product 

"•••    252.209-7000  Acquisition!  from  Subcontractors  Subject  to  On-Site  Inspection  under  the  Intermediate-Ranee  Nuclear 

Forces  (I^F)  Treaty 

252.225-7012  Preference  fcr  Certain  Domestic  Commodities 

252.225-7031  Secondary  i^b  Boycott  of  Israel 

252.227-7013  Rights  in  Tafchnical  Data  and  Computer  Software 

252.227-7018  Restrictive  Markings  on  Technical  Data 

252.227-7029  Identification  of  Technical  Data 

252.227-7030  Technical  D^ta— Withholding  of  Pa>Tnent 

"•    252.227-7037  Validation  df  Restrictive  Markings  on  Technical  Data 

252.231-7000  Supplemental  Cost  Principles 

252.232-7006  Reduction  or  Suspension  of  Contract  Payments  Upon  Finding  of  Fraud 

252.242-7000  Postaward  Conference 

252.242-7001  Certification  of  Indirect  Costs 

252.247-7023  Transportati  on  of  Supplies  by  Sea 

252.203-7000  Statutory  Pi  jhibition  on  Compensation  to  Former  Department  of  Defense  Employees 

252.203-7002  Display  of  l  oD  Hotline  Poster 

252.204-7000  Disclosure  c  f  Information 

252.204-7002  Payment  foi  Subline  Items  Not  Separately  Priced 

252.205-7000  Provision  o:  Information  to  Cooperative  Agreement  Holders 

252.215-7000  Pricing  Adjrstments . 

252.215-7002  Cost  Estima  ing  System  Requirements 

252.219-7001  Notice  of  P  irtial  Small  Business  Set-Aside  with  Preferential  Consideration  for  Small  Disadvantaged 

Business  ( x)ncems 

252.219-7002  Notice  of  Snail  Disadvantaged  Business  Set-Aside 

....^    252.219-7003  Small  Busin  sss  and  Small  Disadvantaged  Business  Subcontracting  Plan  (DoD  Contracts) 

252.219-7004  Small  Busir  sss  and  Small  Disadvantaged  Business  Subcontracting  Plan  (Test  Program) 

......     252.21&-7005  Incentive  fo  r  Subcontracting  with  Small  Business,  Small  Disadvantaged  Businesses,  Historically  Black 

Colleges  a  [id  Universities  and  Minority  Institutions  {*  *  *  To  be  negotiated %.) 

252.21»-7005  Incentive  fo   Subcontracting  with  Small  Businesses.  Small  Disadvantaged  Businesses,  Historically  Black 

Colleges  a  nd  Universities  and  Minority  Institutions— ALTERNATE  I  (*  *  *  To  be  negotiated %  ) 

252.219-7006  Notice  of  E*  aluation  Preference  for  Small  Disadvantaged  Business  Concerns 

252.233-7001  Hazard  War  ling  Labels 

252.223-7002  Safety  Preca  jtions  for  Ammunitions  and  Explosives 

252.223-7003  Change  in  P  ace  of  Performance— Ammunition  and  Explosives 

252.223-7004  Drug-Free  W  ork  Force 

252.225-7014  Preference  fi  >r  Domestic  Speciality^etals 

252.225-7016  Restriction  (  n  Acquisition  of  Antifriction  Bearings 

252.225-7025  Foreign  Sou  -ce  Restrictions 

252.225-7026  Reporting  ol  Contract  Performance  Outside  the  United  States 

252.225-7032  Waiver  of  U  lited  Kingdom  Levies 

252.226-7000  Notice  of  Hi  itorically  Black  College  or  University  and  Minority  Institution  Set-Aside 

252.227-7026  Deferred  De  ivery  of  Technical  Date  of  Computer  Software 
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'J^^2)*  252.227-7027  Deferred  Ordering  of  Technical  Data  or  Compuler  Software 

(1153)*  252.227-7031  Data  RequiremenU 

(1 154)*  252.227-7034  Patent— Subcontracts 

('155)*  252.227-7036.^...  CertificaUon  of  Technical  Date  Conformity 

(1156)*  252.227-7039  Patents— Reporting  of  Subject  Inventions 

(1 157)*  252.231-7001  Penalties  for  Unallowable  Costs 

Jl-'^^j*  252.232-7000  Advance  Payment  Pool  (For  educational  institutions  and  nonprofit  organizations) 

l'^=>3J  252.233-7000  Certification  ef  Claims  and  Requests  for  Adjustment  or  Relief 

(1160)*  252.235-7002  Animal  Welfare 

(1161)*  252.242-7002  Submission  of  Commertial  Freight  Bills  for  Audit 

'|-^^2)*  252.242-7003  Application  for  U.S.  Government  Shipping  Documnntetion/Instructions 

('■lfi3)*  252.242-7004  Material  Management  and  Accounting  System 

(•164)*  252.245-7001  Reports  of  Government  Property 

('•165)*  252.247-7024  Notification  of  Transportation  of  Supplies  by  Sea 

('■166)]  252.249-7001  Notification  of  Substantial  Impact  on  Employment 

('167)*  252.251-7000  Ordering  From  Government  Supply  Sources 

Part  m— List  of  Documents,  Exhibits,  and  Other  Attachments 
Sett  ion  /,  List  of  Attachments 

Use  attachments  and  exhibits  to  inform  the  contractor  of  local  infonnalion  such  as: 

(1)  Procedures  for  laboratory  access; 

(2)  Laboratory  hours  of  operation; 

(3)  Special  procedures  related  to  unique  laboratory  working  environments  w.hiirh  are  not  txjvered  by  FAR.'DFARS-  and 

(4)  Base  support  or  gox'emment  property  information. 
(J.l)*     List  of  Attachments: 

(J.2)*     List  of  Exhibits: 

Part  IV — Representations  and  Instructions 

Section  K,  Representations,  Certifications  and  Othei  Statements  of  Offerors  or  Quottrrs 

The  following  solicitetion  provbions  require  representations,  certifications  or  the  submission  of  other  infonnation  by  offerors  Thev 
are  mandatory,  and  are  included  by  reference.  Full  text  copies  of  these  provisions  are  available  from  the  Contracting  Officer  and  mum 
lie  completed  and  certified  before  contract  award. 

(1)  Federal  Acquisition  Regulation  solicitation  provisions. 


(K.1) 
(K.2) 
(K.3) 
(K.4) 


(K.5)  52.20»-5 


52.203-4 Contingent  Fee  Representation  and  Agreement 

52.203-8  Requirement  for  Certificate  of  Procurement  Integrity  Alternate  I 

52.203-11  Certification  and  Disclosure  Regarding  Payments  to  Influence  Certain  Federal  Tronsactiohs 

52.204-3  Taxpayer  Identification 


(K.6) 

IK.7) 

(K.8) 

{K.9)  .. 

(K.10) 

(K.11) 


Certification  Regarding  Debarment,  Suspension,  Proposed  Debarment,  and  Other  Responsibility  Manera 

S2.215-6  Type  of  Business  Organization 

52.215-11  Authorized  Negotiators 

52.215-20  Place  of  Performance 

52.215-30  Facilities  Capital  Cost  of  Money  (Except  educational  institutions  ) 

52.219-1  ;...  Small  Business  Concern 

52.21^3  Women-Owned  Small  Business  Representation 

(K12) 52.219-22  SIC  Code  and  Small  Business  Size  Standard 

(•<  13) 52.222-21  Certification  of  Nonsegregated  Facilities 

(•^•14) 52.222-22...- Previous  Contracts  and  Ck>mplianc8  Reports 

(K.15)  52.222-25  Affirmative  Action  Compliance 

(K.16)  52.223-1  Qean  Air  and  Water  Certification 

(K.17)  52.223-5  Certification  Regarding  a  Drug-Free  Workplace 

(K.18)  52.227-6  _ Royalty  Information 

(Kl^) 52.230-1  Coat  Accounting  Standards  Notices  and  Certification 

(2)  Defense  Federal  Acquisition  Regulation  Supplement  solicitetion  provisions. 

(•^20)  252.209-7001  Disclosure  of  Ownership  or  Control  by  a  Foreign  Government  that  Supports  Terrorism 

(*^21) 252.209-7002  Disclosure  of  Ownership  or  Control  by  a  Foreign  Government 

(K-22) 252.219-7000  Small  Disadvantaged  Business  Concern  Representation  (DoD  Contracts) 

(K.23)  252.219-7009  Certificate  of  Competency 

(•^•24)*  252.226-7000  Notice  of  Historically  Black  College  or  Univt-rsity  and  Minority  Institution  Set-Aside 

(•^^B)  252.226-7001  Historically  Black  College  or  University  and  Minority  Institution  Certification 

(K.26) 252.227-7028  Requirement  for  Technical  Data  Representation 

(•^•27) 252.247-7022  Representetion  of  Extent  of  Transportation  by  Sea 

Section  L  Instrvctions,  Conditions,  and  Notices  to  Offerors  or  Quoteis 
(1)  Federal  Acquisition  Regulation  solicitetion  pirovisions. 

C-l)  52.252-1  Solicitation  Provisions  Incorporated  by  Reference 

C-^)  52.20d-7  ..„ Organizational  Conflict  of  Interest  Certificate  Marketing  Consultants 

•'-3)  52.210-2  „. Availability  of  Specifications  and  Standards  Listed  in  the  DoD  Index  of  Specifications  and  Slanddiris 

(DODISS)  and  Descriptions  Listed  in  DoD  5010.1 2-L  (Deviation) 

(L.4)  52.215-5  Solicitetion  Definitions 

(L.5)  52.215-7  Unnecessarily  Elaborate  Proposals  or  Quotations 

(1-6)  52.215-8  Amendments  to  Solititetions 

(L.7)  52.215-9 Submission  of  Offers 

(1-8)  52.215-10  ..- .  Late  Submissions,  Modifications,  and  Withdrawals  of  Pniposals 

(L.9)  52.215-12  —  Restriction  on  Disclosure  and  Use  of  Data 

(L.10)  ™    52.215-13  ._ PrepaiaUon  of  Offers 

(L.11)  52.215-14  Explanation  to  Prospective  OHetors 

(L.12)  52.215-15  Failure  to  Submit  Offer 
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Cn- 
Insurancfr-  Immun 


(L.13)  52.215-16  Contract  Afvard 

(L.14)*  52.215-16 Contract 

(L.15)  52.216-1  Type  of 

(L.16)  52.222-24  Preaward 

(L17)  52.228-6  

(L.18)  52.233-2  Service  of 

(L19)  52.237-1  Site  Visit 

(L.20)  52.252-5  Authorized 

(2)  Defense  Federal  Acquisition  Regulatioi 

(L.21)  252.204-7001  Commercia 

{L.22)  .........    252.227-7019  Identificatii 

(3)  Other  Instructions,  Conditions,  and  Nc 
(L.23)    Govemment-Fumished  Property 
No  material,  labor,  or  facilities  will  be  fiirni: 
(L.24)    Proposal  Preparation  and  Submission 

(i)  Page  limitation,  format. 

(A)  A  proposal  shall  be  prepared  in  separ; 
and  tabs  are  exempt  from  the  page  limits 
specifically  set  forth  herein.  The  following 


A  vard— Alternate  III 
Cohtract  (See  235.7006(c)(B.l)) 

-Site  Equal  Opportunity  Compliance  Review 
ity  from  Tort  Liability 
"rotest  (See  235.7006(c)(A.lKxvii)) 


shi  d 


by  the  Government  unless  provided  for  in  the  solicitation, 
istructions. 

te  volumes  with  the  page  limit  and  number  of  copies  specified  belo«v.  The  table  of  contents 
Jo  cross-referencing  between  volumes  for  essential  information  is  permitted  except  where 
*ilumes  of  material  will  be  submitted: 


V  ) 


Title 


Cost 

Technical 


As  specified  in  solicitation  summary 
Asppecified  in  solicitation  summary 


The  50-page  cost  proposal  is  a  goal  not  a  lim  t.  The  Contractor  may  use  additional  pages  if  necessary  to  comply  with  public  law. 


(B)  Any  technical  proposal  pages 
submitted  which  exceed  the  page  limitations 
set  forth  above  will  not  be  read  or  evaluated. 
Proposal  pages  failing  to  meet  paragraph  D 
format  will  not  be  read  or  evaluated. 

(C)  No  program  cost  data  or  cross-reference 
to  the  cost  proposal  will  be  included  in  any 
other  volume. 

(D)  Format  of  the  above  proposal  volumes 
shall  be  as  follows: 

(1)  Proposals  will  be  prepared  on  8V2  x  11 
inch  paper  except  for  foldouts  used  for 
charts,  tables,  or  diagrams,  which  may  not 
exceed  11  x  17  inches.  Foldouts  will  not  be 
used  for  text.  Pages  will  have  a  one  inch 
margin. 

(2)  A  page  is  defined  as  one  face  of  a  sheet 
of  paper  containing  information.  Two  pages 
may  be  printed  on  one  sheet. 

(3)  Type  size  will  be  no  smaller  than  10 
point  character  height  (vertical  size)  and  no 
more  than  an  average  of  12  characters  per 
inch.  Use  of  type-setting  techniques  to  reduce 
typ)e  size  below  10  points  or  to  increase 
characters  beyond  12  per  inch  is  not 
permitted.  Such  techniques  are  construed  as 
a  deliberate  attempt  to  circumvent  the  intent 
of  page  limitations  set  forth  above. 

(4)  Proposal  must  lie  flat  when  open, 
elaborate  binding  is  not  desirable. 

(5)  No  models,  mockups  or  video  tapes  will 
be  accepted. 

(6)  Technical  proposals  will  be  prepared  in 
the  same  sequence  as  the  statement  of  work 

(ii)  Content. 

All  proposals  must  be  complete  and 
respond  directly  to  the  requirements  of  the 
solicitation.  The  factors  and  subfactors  listed 
in  Section  M  of  the  solicitation  shall  be 
addressed.  Cost  and  supporting  data  shall  be 
included  only  in  the  cost  volume.  All  other 
information  shall  be  included  in  the 
technical  volume. 

Section  Sf.  Evaluation  Factors  for  Award 

Use  of  the  standard  evaluation  factors  is 
preferred.  If  the  standard  evaluation  factors 
are  modified  in  any  way,  the  modifications 
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Deviations  in  Provisions 
Supplement  solicitation  provisions.  * 

and  Government  Entity  (CAGE)  Code  Reporting 

•n  of  Restricted  Rights  Computer  Software 

ices  to  Offerors. 


Copies 


Maximum 
page  limits 


•50 
100 


must  be  clearly  expressed  so  that  the  result 
is  unambiguous.  Additions  to  and  deletions 
from  ^he  contents  of  this  Section  M  must  be 
clearly  annotated  in  the  solicitation  summary 
(see  235.7006-l(a)(A.l)(vii).) 

*(M.l)    FAR  52.217-5    Evaluation  of 
Options  (Applicable  if  the  solicitation 
indicates  that  options  are  anticipated  in  the 
resulting  contract.  When  this  provision  is 
included,  evaluation  criteria  for  options  shall 
be  included  in  section  M.) 

*(M.2)    Proposal  Evaluation  Procedures 
and  Basis  for  Award.  Proposals  will  be 
evaluated  and  award  made  as  follows: 

(i)  Basis  for  award. 

The  award  decision  will  be  based  on 
evaluation  of  all  foctors  and  subfactors  set 
forth  in  this  solicitation.  The  Government 
may  select  the  source  whose  proposal  offers 
the  greatest  value  to  the  Government  in  terms 
of  technical,  cost  or  price,  and  other  factors 
set  forth  in  the  solicitation.  The  source 
selected  may  or  may  not  have  the  lowest 
proposed  total  costs. 

(ii)  Evaluation  factors. 

Proposal  will  be  evaluated  in  accordance 
with  the  following  factors.  The  technical 
factor  is  more  important  than  the  cost  factor. 
The  technical  subfactors  are  in  descending 
3rder  of  importance  unless  otherwise  stated 
in  the  solicitation.  The  cost  subfactors  are  of 
squal  weight. 

{,\)  Technical. 

(1)  Technical  approach.  The  soundness  of 
:he  offeror's  technical  approach,  including 
:he  offeror's  demonstrated  understanding  of 
he  technical  requirement. 

(2)  Qualification.  The  experience  and 
qualifications  of  the  proposed  personnel 
elevant  to  the  proposed  task.  The  quantity  ~ 
md  quality  of  the  offeror's  corporate 

xperience  relevant  to  the  proposed  task. 

(3)  Management.  The  degree  to  which  the 
)fferor  demonstrates  the  ability  to  effectively 
md  efficiently  manage  and  administer  the 
jrogram  to  a  successful  conclusion. 


(4)  Facilities.  The  degree  to  which  the 
proposed  facilities  enable  accomplishment  of 
the  proposed  effort. 

(B)jCost. 

(1)  Reasonableness.  Proposed  estimated 
cost  and  fee  (if  any). 

(2)  Completeness.  The  adequacy  of  the 
identification,  estimation  and  support  of  all 
relevant  costs.  "^ 

(3)  Realism.  The  consistency  of  the  cost 
proposal  with  the  technical  effort  proposed, 
the  organizational  structure,  method  of 
operations  and  cost  accounting  practices. 

IFR  Doc.  94-25048  Filed  10-17-94;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  538  and  552 

[AP0  2800.12A.CHGE  57]  ; 

General  Services  Administration 
Acquisition  Regulation;  Multiple  Award 
Schedule  Price  Reductions  Clause 

AGENCY:  Office  of  Acquisition  Policv, 

GSA. 

ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  prescribe  a  Price 
Reductions  clause  for  use  in  multiple 
award  schedule  (MAS)  solicitations  and 
contracts.  The  clause  is  a  modification 
of  that  currently  in  use.  The 
modifications  clarify  the  clause's 
applicability,  reduce  contractor 
reporting  requirements  and  eliminate 
MAS  price  reductions  based  on  a  lower 
price  to  an  individual  Federal  agency. 
EFFECTIVE  DATE:  October  19. 1994. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ida  M.  Ustad.  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Comment 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
February  23, 1994  (59  FR  8590).  Public 
comments  andpomments  received  from 
other  Federal^gencies  and  GSA 
activities  were  considered  in 
formulating  this  final  rule.  The 
significant  issues  and  concerns  raised 
during  the  comment  period  are 
summarized  below: 

Two  organizations  suggested  the 
entire  Price  Reductions  clause  be 
eliminated  because  it  is  confusing  and 
inconsistent  with  commercial  practice. 
GSA  has  clarified  the  aspects  of  the 
clause  that  commentors  found  to  be 
confusing.  GSA  does  not  agree  that  the 
clause  is  inconsistent  with  commercial 
practice.  Some  large  commercial 
contracts  contain  similar  price 
protection  provisions. 

GSA  believes  the  clause  is  necessary 
to  assure  that  the  Government  maintains 
the  relative  discount  position, 
negotiated  at  the  time  of  contract  award, 
throughout  the  term  of  the  contract. 

Two  organizations  offered  comments 
in  support  of  the  change  in  the  Price 
Reductions  clause  that  eliminates 
certain  reporting  requirements, 
increases  the  time  given  contractors  to 
notify  the  Government  of  price 
reductions,  and  requires  that  the 
Government  be  extended  price 
reductions  under  the  same  terms  and 
with  the  same  effective  dates  which  the 
contractor  extends  to  the  commercial 
customers. 

Comments  were  mixed  on  the 
elimination  of  paragraph  (c)  of  the 
current  clause  which  deals  with  price 
reductions  to  Federal  agencies.  Federal 
agencies  submitted  comments  in 
support  of  the  change,  while  some 
contractors  and  associations 
representing  them  opposed  the  change 
and  argued  the  MAS  price  would 
become  the  stariing  point  for  negotiation 
on  orders  and  eliminate  the  need  to 
negotiate  a  schedule  contract.  GSA 
disagrees;  the  final  rule  provides  that 
there  shall  be  no  price  reduction  for 
sales  to  Federal  agencies.  GSA  believes 
this  change,  when  combined  with 
revised  MAS  ordering  procedures,  gives 
agencies  the  flexibility  to  obtain 
reductions  within  the  MAS  contractual 
framework  and  will  lead  to  greater  MAS 
usage. 

Several  organizations  suggested  the 
requirement  in  paragraph  (d)  of  the 
proposed  clause  to  pass  on  general  price 


reductions  be  deleted  as  unnecessary. 
The  suggestion  was  adopted  and  the 
provision  is  not  included  in  the  final 
rule. 

B.  Executive  Order  12866 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  in 
accordance  with  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

C.  Regulatory  Flexibility  Act 

The  rule  is  not  expected  to  have  an 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined 
under  the  Regulatory  Flexibility  Act.  An 
initial  regulatory  flexibility  analysis  was 
prepared  and  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Copies  of  the 
initial  regulatory  flexibility  analysis 
were  made  available  for  public 
comment.  No  comments  were  received 
on  the  impact  of  the  rule  on  small 
business.  The  final  regulatory  flexibility 
analysis  indicates  that  the  rule  will 
affect  contractors,  including  small 
businesses,  that  are  awarded  contracts 
under  GSA's  MAS  program. 
Historically,  approximately  seventy 
percent  of  MAS  contractors  have  been 
small  businesses.  Based  on  the  number 
of  MAS  contracts  currently  in  effect,  it 
is  estimated  that  4.288  small  businesses 
will  be  impacted  by  the  new  rule.  The 
final  regulatory  flexibility  analysis  has 
been  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Copies  of  the  final 
regulatory  analysis  are  available  from 
the  office  identified  above. 

D.  Paperwork  Reduction  Act 

The  Price  Reductions  clause  contains 
an  information  collection  requirement 
which  is  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et 
sequentia.  The  information  collection 
has  been  approved  by  OMB  and 
assigned  OMB  Control  Number  3090- 
0235.  The  title  of  the  information 
collection  is  "GSAR  552.238-75  Price 
Reductions." 

The  Price  Reductions  clause  is 
intended  to  ensure  that  the  Government 
maintains  its  price/discount  (and/or 
term  and  condition)  advantage  in 
relation  to  the  contractor's  commercial 
customer(s)  upon  which  the  MAS 
contract  is  predicated.  The  customer  or 
category  of  customer  upon  which  the 
award  is  predicated  is  identified  at  the 
conclusion  of  negotiations  and  reflected 
in  the  MAS  contract. 

The  Price  Reductions  clause  requires 
MAS  contractors  to  notify  the 
contracting  officer  of  price  reductions  at 
the  same  time  that  commercial 
customers  are  notified. 


The  Price  Reductions  clause  is  needed 
to  assure  that  the  Government  mamtains 
the  relative  discoimt  position, 
negotiated  at  the  time  of  contract  award, 
throughout  the  term  of  the  contract. 

The  estimated  annual  burden  for  the 
Price  Reductions  clause  is  24,508  hours. 
This  is  based  upon  an  estimated  average 
burden  per  response  of  2  hours,  a 
frequency  of  2  responses  per 
respondent,  and  an  estimated  number  of 
likely  respondents  of  6.127. 

Any  comments  concerning  the 
accuracy  of  the  burden  may  be  dirpcted 
to  tile  Director,  Office  of  GSA 
Acquisition  Policy  (VP).  18Ui  &  F 
Streets,  NW,  Room  4006,  Washington. 
DC,  20405  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention  Desk  Officer  for  GS.^. 
Washington,  DC  20503. 

List  of  Subjects  in  CFR  Parts  538  and 

552 

Government  procurement. 
Accordingly.  48  CFR  parts  538  and 
552  are  amended  to  read  as  follows: 

PARTS  538  AND  552— {AMENDED] 

1.  The  authority  citation  for  48  CFR 
parts  538  and  552  continues  to  read  as 
follows: 

Authority:  40  U.S  C.  486(c). 

2.  Section  538.203-71  is  amended  bv 
revising  the  heading  and  adding 
paragraph  (e)  to  read  as  follows: 

538.203-71    Solicttation  provisions  and 
contract  clauses. 

*        *        •        •        • 

(e)  Contracting  officers  shall  insert  the 
clause  at  552.238-76.  Price  Reductions, 
in  all  MAS  solicitations  and  contracts. 

3.  Section  538.272  is  added  to  read  as 
follows: 

538.272    MAS  price  reductions. 

(a)  Prior  to  the  award  of  a  MAS 
contract,  the  contracting  officer  and  the 
offeror  shall  reach  an  agreement  as  to 
the  customer  (or  category  of  customers), 
price  lists,  and  discounts  which  will 
serve  as  the  basis  of  contract  award.  The 
award  document  shall  expressly  state 
the  price/discount  relationship  between 
the  Government  and  the  identified 
commercial  customer  which  is  the  twsis 
of  contract  award.  The  Price  Reductions 
clause  is  intended  to  maintain  this 
price/discount  relationship  fand/or  term 
and  condition  relationship)  between  the 
Government  and  the  offeror's  customer 
or  category  of  customers  upon  which 
the  MAS  contract  was  predicated  for  the 
contract  period. 

(b)  During  the  term  of  the  contract, 
any  changes  in  discount/pricing 
practices  by  the  contractor  which  resuli 


or  wrill  result  in  a  less  advantageous 
relationship  between  the  Government 
and  the  customer  or  category  of 
customers  upon  which  the  MAS 
contract  discount/price  was  predicated, 
shall  result  in  a  price  reduction  to  the 
Government  to  the  extent  necessary  to 
reflect  the  original  relationship. 

4.  Section  552.238-76  is  added  to, 
read  as  follows: 

552^38-76    Price  reductions. 

As  prescribed  in  538.203-71  (e),  insert 
the  following  clause: 

Price  ReductioBS  (Oct  1994) 

(a)  Before  award  of  a  contract,  the 
Contracting  Officer  and  the  Offeror  will  agree 
upon  (1)  The  customer  (or  category  of 
customers)  which  will  be  the  basis  of  award, 
and  (2)  the  Government's  price  or  discount 
relationship  to  the  identified  customer  (or 
category  of  customers).  This  relationship 
shall  be  maintained  throughout  the  contract 
period.  Any  change  in  the  Contractor's 
commercial  pricing  or  discount  arrangement 
applicable  to  the  identified  customer  (or 
categorj- of  customers)  which  disturbs  this 
relationship  shall  constitute  a  price 
reduction. 

(b)  Ouring  the  contract  f>eriod.  the 
Contractor  shall  report  to  the  Contracting 
Officer  all  price  reductions  to  the  customer 
(or  category  of  customers]  that  was  the  basis 
of  award.  The  Contractor's  report  shall 
include  an  explanation  of  the  conditions 
under  which  the  reductions  were  made. 

(c)  (1)  A  price  reduction  shall  apply  to 
purchases  undra  this  contract  if,  after  the 
date  negotiations  conclude,  the  Contractor — 

(i)  Revises  the  commercial  catalog. 
pricelist.  schedule  or  other  document  upon 
which  contract  award  was  predicated  to 
reduce  prices: 

f  ii)  Grants  more  lavorable  discounts  or 
terms  and  conditions  then  those  contained  in 
the  conmiercial  catalog,  pricelist.  schedule  or 
other  documents  upon  which  contract  award 
was  predicated;  or 

(iii)  Grants  special  discounts  to  the 
customer  (or  category  of  customers)  that  was 
the  basis  of  award,  and  the  change  disturb.*; 
the  price/discount  relationship  of  the 
Government  to  the  customer  (or  categon,  of 
customers)  ^nt  was  the  basis  of  award. 

(2)  The  Contractor  shall  offer  the  price 
reduction  to  the  Government  with  the  same 
effective  date,  and  for  the  same  time  period, 
as  extended  to  the  commercial  customer  (or 
category  of  customers). 

(d)  There  shall  be  no  price  reduction  for 
sales-r: 

(1)  To  commercial  customers  under  firm. 
fixed-price  definite  quantity  contracts  with 
specified  dehvery  in  excess  of  the  maximum 
order  limitation  specified  in  this  contract; 

(2)  To  Federal  i^encies;  or 

(3)  Caused  by  an  error  in  quotation  or 
billing,  provided  adequate  documentation  is 
furnished  by  the  Contractor  to  the    ■ 
Contracting  Officer. 

(e)  The  Contractor  may  offer  the 
Contracting  Officer  a  voluntary 
Govemmentwide  price  reduction  at  anytime 
during  the  contract  period. 


(f)  The  Contractor  shall  notify  the 
dontracting  Officer  of  any  price  reduction 

s  ib)ect  to  this  clause  as  soon  as  possible,  but 
n  }t  later  than  15  calendar  days  after  its 
effective  date. 

(g)  The  contract  will  be  modified  to  reflect 
ahy  price  reduction  which  becomes 

a  jplicable  in  accordance  with  this  clause. 

(fnd  of  Clause) 

Dated:  August  18, 1994. 

/Irthur  E.  Ronkovich, 

/  ding  Associate  Administrator  for 
/  cquisition  Policy. 
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I  EPARTMENT  OF  COMMERCE 

^  ational  Oceanic  aiMj  Atmospheric 
/  dminislration 

9)CFRPart675 

[bocketNo.  931100-4043;  I.D.  101394A] 

( roundfish  of  the  Bering  Sea  and 
/  leutian  Islands  Area 

A  SENCY:  National  Marine  Fisheries 
^rvice  (NMFS),  National  Oceanic  and 
tmospheric  Administration  (NOAA), 
dommerce. 
A  CTION:  Modification  of  a  closure. 


S  JMMARY:  NMFS  is  opening  directed 
f  shing  for  pollock  in  the  Aleutian 
I  lands  subarea  (All  of  the  Bering  Sea 
a  id  Aleutian  Islands  management  area 
( JSAI)  by  vessels  catching  pollock  for 
J  rocessingby  the  inshore  component  to 
a  low  a  4B-hour  directed  fishery.  This 
a  ;tion  is  necessary  to  use  the  allowance 
c  f  total  allowable  catdi  (TAG)  of  pollock 
i  1  the  AI  for  the  inshore  component. 
t  AXES:  Effective  from  12  ntwn,  Alaska 
1  )cal  time  (A.l.t.)  October  13. 1994,  until 
1  2  noon,  A.Lt.,  October  15, 1994,  the 
I  rohibition  of  directed  fishing  for 
J  ollock  by  operators  of  vessels  catching 
I  ollock  in  the  AI  for  processing  by  the 
i  ishore  component  is  terminated;  and 
t  ffective  12  noon,  A.Lt.,  October  15, 
1  994.  through  12  midnight,  A.l.t., 
I  lecember  31. 1994,  directed  fishing  for 
1  ollock  in  the  AI  by  curators  of  vessels 
( atching  pollock  for  processing  by  the 
i  ishore  component  is  prohibited. 
f  OR  FURTHER  INFORMATION  CONTACT: 
J  .ndrew  N.  Smoker.  907-586-7228. 
i  UPm.EMENTARr  MFORMATION:  The 
J  roundfish  fishery  in  the  BSAI  exclusive 
( conomic  zone  is  managed  by  NMFS 
i  ccording  to  the  Fishery  Management 
I  Ian  for  the  Groundfish  Fishery  of  the 
I  ering  Sea  aid  Aleutian  Islands  (FMP) 
I  repared  by  the  North  Pacific  Fishery 
I  lanagennent  Gouncil  under  authority  of 
t  le  Magnuson  Fishery  Conservation  and 
1  lanagement  Act.  Fishing  by  U.S. 


vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  allowance  of  pollock  TAG  in  the 
AI  for  vessels  catching  pollock  for 
processing  by  the  inshore  component 
was  established  by  the  final  1994  initial 
groundfish  specifications  (59  FR  7656. 
February  16,  1994)  and  a  subsequent 
reserve  apportionment  (59  FR  21673, 
April  26,  1994)  as  16,324  metric  tons 
(mt).  The  directed  fisher>'  for  pollock  in 
the  AI  by  vessels  catching  pollock  for 
•processing  I7  the  inshore  component 
was  closed  on  October  8, 1994  (59  FR 
51873.  October  13. 1994)  pursuant  to 
§  675.20(a)(8). 

The  Director,  Alaska  Region.  NMFS, 
(Regional  Director),  in  accordance  with 
§  675.20(aK8).  has  determined  that  the 
remaining  allowance  of  pollock  TAG  in 
the  AI  for  the  inshore  component  is 
sufficient  to  allow  a  48-hour  directed 
fishery.  Therefore.  NMFS  is  terminating 
the  previous  closure  and  opening 
directed  fishing  for  pollock  in  the  AI  by 
operators  of  vessels  catching  pollock  for 
processing  by  the  inshore  component  as 
of  12  noon.  A.l.t..  October  13.  1994. 

As  the  allowance  of  pollock  TAG  in 
the  AI  for  the  inshore  component  will 
be  reached  before  the  end  of  the  year, 
the  Regional  Director,  in  accordance 
with  §  675.20(aK2)(ui)  and  (aK8). 
established  a  directed  fishing  allowance 
of  18,124  mt  with  consideration  that 
200  mt  v\rill  be  taken  as  incidental  catch 
in  directed  fishing  for  other  species  in 
that  area.  The  Regional  Director  has 
determined  that  ttie  directed  fishing 
allowance  will  be  reached  within  a  48- 
hour  directed  fishery.  Consequently, 
NMFS  is  prohibiting  directed  fishing  for 
pollock  in  the  AI  by  operators  of  vessels 
catching  pollock  for  processing  by  the 
inshore  component  effective  from  12 
noon.  A.l.t.,  October  15, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16U.S.C.  1801  et  seq. 
Dated:  October  13. 1994. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Consen'ation  and 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  94-25761  Filed  10-13-94;  4«3  pm] 
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50  CFR  Part  678 

[Docket  No.  920409-4205;  i.D.  110493B] 
RIN0648-AD12 

Atlantic  Shark  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  this  final  rule  to 
implement  certain  measures  authorized 
by  the  Fishery  Management  Plan  for 
Sharks  of  the  Atlantic  Ocean  (FMP)  that 
were  part  of  an  interim  final  rule.  Final 
measures  implemented  by  this  rule: 
Clarify  operation  of  vessels  with  a 
Federal  commercial  permit,  establish  a 
fishing  year,  consolidate  the  regulations 
for  drift  gillnets,  require  dealers  to 
obtain  a  permit  to  purchase  sharks, 
laquire  dealer  reports,  establish 
jecreational  bag  limits,  establish  quotas 
ior  commercial  landings  and  provide  for 
commercial  fishery  closures  when 
quotas  are  reached.  The  intended  effect 
of  this  rule  is  to  prevent  overfishing  of 
shark  resources,  encourage  consistent 
Federal  and  state  management  of  shark 
stocks,  increase  the  benefits  from  shark 
resources  to  the  Nation  while 
preventing  waste,  and  standardize  data 
reporting  requirements  among  different 
fisheries  to  avoid  confusion  among 
fishermen  with  multiple  permits. 

EFFECTIVE  DATES:  November  17.  1994, 
except  for  §§  678.4(a)(2),  678.5(b),  and 
678. 7(y),  which  are  effective  January  1, 
1995. 

ADDRESSES:  Copies  of  the  FMP  and 
related  documents,  including  the 
Regulatory  Impact  Review  (RIR), 
Regulatory  Flexibility  Analysis  (RFA), 
and  Environmental  Impact  Statement 
(EIS),  may  be  obtained  from  the 
Southeast  Regional  Office,  NMFS,  9450 
Koger  Boulevard,  St.  Petersburg,  FL 
33702,(813)893-3161. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey,  301-713-2347,  FAX 
301-713-2299,  Kevin  Foster,  508-281- 
9260,  or  Michael  E.  Juslen,  813-893- 
3161. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  NMFS  under  authority 
of  section  304(0(3)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  development 
and  current  status  of  the  recreational 
and  commercial'shark  fisheries,  the 
status  of  the  shark  stocks,  the  history  of 
FMP  preparation,  the  proposed 
management  measures,  and  the 
anticipated  impacts  of  the  proposed 
management  measures  were  discussed 


in  the  preamble  to  the  proposed  rule  to 
implement  the  FMP  (57  FR  24222,  June 
8. 1992)  and  are  not  repeated  here.  The 
interim  final  rule  was  published  on 
April  26,  1993  (58  FR  21931),  with  a 
request  for  comments  on  the  permit 
condition,  fishing  year,  bag  limits, 
commercial  quotas,  the  allocation  of  the 
large  coastal  species  group  between  the 
commercial  and  recreational  sectors, 
and  mandatory  dealer  permitting  and 
reporting.  A  summary-  of  the  public 
comments  and  NMFS  responses  on  the 
FMP  and  the  proposed  rule  were 
provided  in  the  preamble  of  the  interim 
final  rule  and  are  not  repeated  here. 

Comments  and  Responses 

The  interim  final  rule  requested 
comments  on  the  fishing  year  (§678.20). 
bag  limits  (§678.22),  commercial  quotas 
(§  678.23),  permit  conditions  (§  678.4), 
potential  changes  involving  the 
allocation  of  the  large  coastal  species 
group  between  the  commercial  and 
recreational  sectors,  and  mandator^' 
dealer  permitting  and  reporting 
requirements.  Comments  were  to  be 
received  by  June  25, 1993.  Agency 
responses  to  the  public  comments 
follow. 

1.  Permit  Conditions 

Comment.  Florida  and  Georgia 
contended  that  the  Federal  regulations, 
as  drafted,  enabled  commercial 
fisheiTnen  with  a  Federal  permit  to  fish 
for  sharks  in  state  waters  and  not 
comply  with  the  more  restrictive  state 
fishing,  catch,  and  gear  measures. 
Furthermore,  Florida  contended  that  the 
interim  final  rule  was  inconsistent  with 
the  State's  Coastal  Zone  Management 
Plan  (GZMP)  and  stated  that  it  planned 
to  request  mediation  under  the  Coastal 
Zone  Management  Act  (CZMA). 

Response.  It  is  NMFS'  intent  that  any 
fisherman  issued  a  Federal  permit  must 
comply  with  the  Federal  requirements, 
regardless  of  where  he/she  is  fishing 
However,  to  enable  states  to  enforce 
their  more  restrictive  regulations  on 
anyone  fishing  in  state  waters,  NMFS 
has  agreed  to  change  the  permit 
conditions  to  allow  Florida  and  any 
other  state  to  enforce  their  more 
restrictive  regulations  on -federally 
permitted  fishermen  when  they  fish  in 
state  waters. 

2.  Bag  Limit— Large  Coastal  Species  and 
Pelagic  Shark  Species 

Comment.  A  regional  fishery 
management  council,  a  commercial 
fishing  association,  a  scientific 
association,  and  a  conser\'ation 
association  recommended  that  NMFS 
reduce  the  bag  limit  for  the  large 
coastal/pelagic  shark  species,  combined. 


from  four  to  two  sharks  per  trip  per 
ve.ssel.  The  purpose  of  the  reduction 
would  be  to  afford  additional  protection 
to  the  large  coastal  species.  The  FMP 
determined  that  sharks  of  the  large 
coastal  species  group  were  overfished. 

Response.  NMFS  does  not  agree  that 
the  bag  limits  need  modillcation.  N'MFS 
applied  a  four-fish  bag  fimit  to 
recreational  fishermen  because  the 
projected  percentage  reduction  in  chIc  h 
would  be  28  percent  and  rouphlv 
equivalent  to  the  reduction  in  landings 
of  large  coastal  species  for  the 
commercial  sector. 

This  approach  balances  access  to  the 
resource  by  the  recreational  sector  with 
reasonable  limitations  to  allow  for 
recovery  of  the  resource.  Rpcreational 
anglers  do  not  have  to  harvest  the  trip 
limit  of  sharks,  since  they  have  the 
option  of  releasing  their  catch  and 
voluntarily  conserving  the  resource. 
This  trip  limit  merely  sets  the  upper 
limit  for  the  recreational  catch. 

3.  Commercial  Quotas — Large  Coastal 
and  Pelagic  Shark  Species 

Comment.  Two  commercial 
fishermen's  associations,  a  scientific 
association,  an  animal  rights 
association,  and  a  conservation 
association  commented  on  the 
commercial  quotas  for  the  large  coastal 
and  pelagic  species.  One  commercial 
fishermen's  association  generally 
supported  the  level  of  the  quotas  for  the 
large  coastal  and  pelagic  species  groups. 
This  association  requested  that  NMFS 
dedicate  the  amount  of  the  pelagic  quota 
to  the  mako,  porbeagle,  and  thresher 
sharks.  The  association  commented  that 
the  quota  could  be  filled  prematurely 
due  to  the  possible  emergence  of  a 
directed  fishery  for  blue  sharks  or  anv 
other  species.  "The  other  ccmmercial 
fishermen's  association  argued  that  the 
level  of  the  harvest  of  large  coastal 
sharks  was  significantly  understated 
due  to  under-reporting,  misreporting. 
and  misclassification  of  the  landings  bv 
species.  .Accordingly,  the  amount  of  the 
quota  was  understated  and  should  be 
higher.  The  impact  of  the  reduced 
quotas  would  be  severe  on  these 
fishermen.  The  scientific  association, 
animal  rights  group,  and  the 
conser\ation  association  stated  that  the 
level  of  harvest  was  too  high  and  the 
quota  for  the  large  coastal  species  group 
should  be  reduced.  In  addition,  the 
conservation  association  recommended 
that  NMFS  select  the  most  conservative 
alternative  (Option  3)  developed  by  a 
scientific  peer  committee  consisting  of 
outside  scientific  experts  and  NMFS 
scientists  (Review  Committee) 

Response.  NMFS  believes  that  the 
quota  is  set  at  an  appropriate  level.  To 
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ensure  that  all  Fli^  management 
measures  were  based  upon  the  best 
scientiRc  information  available,  a 
revised  assessment  of  the  condition  of 
the  laige  coastal  species  group  was 
completed  by  the  Southeast  Fisheries 
Science  Center,  NMFS,  using  new  or 
corrected  infoimation  obtained  from 
commercial  fishermen  and  other  entities 
during  the  public  comment  periods.  At 
the  time  that  this  review  was  conducted, 
shark  landings  data  were  available  only 
through  1991,  and  these  were  used  to 
estabhsh  quotas  for  1993  through  1995. 
The  Review  Committee  reviewed  the 
revised  assessment,  agreed  that  the  large 
coastal  species  group  was  overfished, 
recommended  Aat  the  calendar  year 
1993  landings  for  the  large  coastal 
species  group  be  reduced  below  the 
calendar  year  1991  landings  level  of 
4.319  metric  tons  dressed  weight  (mt 
dw)  to  rebuild  the  resource,  and 
provided  three  options  for  either 
maintaining  the  resouxce  at  current 
levels  or  providing  the  conditions  for 
rebuilding  the  resource  to  a  fully 
exploited  level.  NMFS  selected  the 
Review  Committee's  second  option, 
which  established  1993  total  landings  of 
2,900  mt  dw  for  the  large  coastal  species 
group.  Landings  of  large  coastal  species 
in  1992  were  4,461  mt,  and  in  1993 
reached  the  quota  level  of  2,900  mt. 

Based  on  historical  patterns  of 
reported  landings  over  the  period  1986- 
91.  NMFS  allocated  the  allowable 
harvest  levels  among  the  commercial 
and  recreational  user  groups.  The 
commercial  quota  of  2,436  mt 
represented  a  29-percent  reduction  from 
the  average  annual  commercial  landings 
during  the  period  1986-91,  or  a  34- 
percent  reduction  from  1991   - 
commercial  landings.  The  recreational 
bag  limit  of  four  la^e  coastal  or  pelagic 
shark  species  combined  was  expected  to 
reduce  recreational  landings  by  28 
percent  from  the  average  annual 
recreational  landings  during  the  period 
1986-91.  niese  measures  will  provide 
the  conditions  for  the  resource  to 
recover. 

Option  3  would  have  estabUshed  1993 
total  landings  of  2,311  mt  dw  (a  50- 
percent  reduction  from  the  1991 
landings,  which  is  a  44-percent 
reduction  from  the  1986-91  annual 
average  landings}  for  the  large  coastal 
species  group.  NMFS  considered  and 
rejected  Option  3  because  this 
altenuUive  would  have  required  a  much 
larger  initial  redaction  in  landings  in 
the  commercial  and  recreational 
fisheries  than  Option  2.  Therefore. 
Option  3  would  have  had  a  greater 
adverse  economic  impact  on  fishermen 
who  are  dependent  on  these  fisheries. 
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The  quota  for  the  pelagic  species 
^up  was  designed  to  maintain  current 
Harvest  levels.  At  present,  a  commercial 
fishery  for  blue  sharks  has  not 
developed.  Changes  to  the  regulatory 
regime  for  the  large  coastal  or  pelagic 
iiecies  groups  could  be  made  through 
the  FMP's  regulatory  adjustment 
procedure,  should  new  infoimation 
I  squiring  change  in  the  allowable  catch 
of  large  coastal  sharks  become  available 
Or  if  a  commercial  fishery  for  blue 
s  larks  or  any  other  species  develops. 
r  fMFS  published  a  notice  in  February  of 
1 994,  requesting  additional  historical 
s  lark  landings  data  and  information. 
J  ubsequently,  NMFS  held  a  stock 
a  5sessment  workshop  in  March.  1994  to 
c  Dnsider  new  data  and  revisions  to  stock 
e  itimates.  Based  on  the  revised  stock 
a  ssessment  for  the  large  coastal  species 
group  the  workshop  committee 
r  'commended  that  the  projected 
c  ammercial  quota  increase  for  1995  be 
c  elayed  indefinitely. 

4  Potential  Changes  Involving  the 

/  1  location  of  the  Large  Coastal  Species 
C  roup  Between  the  Commercial  and 
f  ecreational  Sectors 

Comment.  A  regional  fishery 
r  lanagement  council  recommended  that 
t  le  1979-1992  recreational  and 
c  Dmmercial  landings  of  sharks  be  used 
ti )  allocate  the  different  groups  of 
s  larks.  The  two  commercial  fishermen's 
a  isociations  recommended  that  no 
qiange  be  made. 

I  Response.  NMFS  does  not  believe  that 
t  le  allocation  needs  to  be  adjusted.  The 
a  location  of  the  total  allowable  catch 
fa  Jtween  the  commercial  (84  percent) 
ahd  recreational  (16  percent)  sectors 
Was  based  on  landings  data  used  in  the 
r  'vised  assessment.  NMFS  prepared  the 
r  jvised  assessment  based  on  corrected 
1(  inding  data  from  the  commercial  sector 
f  ir  years  1986-91  and  the  best  available 
c  ata  on  the  recreational  sector  for  1986- 
9 1.  NMFS  excluded  lecreational  data 
fi  om  the  Marine  Recreational  Fisheries 

5  tatistics  Survey  (MRFSS)  prior  to  1986 
fi  ir  four  reasons.  First,  the  \CU="SS  data 

a  'e  extremely  variable  «mnng  years,  e.g.. 
1 379  landings  were  11,512  mt  whole 

V  eight  (ww).  whereas  1980  landings 

V  ere  3,210  mt  ww;  1981  landings 

V  ithin  the  Gulf  of  Mexico  were  7,604  mt 

V  w,  whereas  1982  landings  were  660  mt 

V  w.  Second,  sharks  in  the  MRFSS  were 
g  "ouped  into  one  multispecies  category 
tl  lat  includes  some  species  that  are  not 
ii  eluded  in  the  FMP  management  imit. 
T  lird,  the  MRFSS  grouping  was  not 

a  igned  to  the  three  species  groups  used 
u  I  the  FMP  (large  coastal,  small  coastal, 
a  id  pelagic  species).  Foiuth.  the 
n  lethodology  for  collecting  recreational 
d  ata  in  the  MRFSS  changed  in  1986, 


when  Texas  began  to  collect  data  on 
recreational  fisheries  within  the  State 
and  to  provide  the  information  to 
NMFS. 

5.  Mandatory  Dealer  Permitting  and 
Reporting 

Comment.  Two  regional  fishery 
management  councils,  one  commercial 
fishermen's  association,  a  scientific 
organization,  and  a  conservation 
organization  supported  mandatory 
dealer  permitting  and  reporting. 

Response.  NMFS  agrees  and  is 
implementing  these  measures  in  this 
rule.  The  implemented  system  is  limited 
to  the  use  of  current  forms  and 
collection  of  data  elements  already 
collected  voluntarily  from  dealers. 
Permitted  dealers  can  purchase  sharks 
only  from  fishermen  possessing  a  vafid 
Federal  permit,  unless  the  sharks  were 
harvested  by  a  non-permitted  vessel  that 
fishes  exclusively  in  state  waters. 
Permitted  fishermen  can  sell  sharks 
only  to  permitted  dealers.  The 
requirement  is  designed  to  provide 
accurate  reports  from  both  harvesters 
and  dealers.  Further,  this  rule  modifies 
the  prerequisite  condition  for  a  Federal 
permit  regarding  the  sale,  by  a  vessel 
that  fishes  in  the  EEZ,  of  a  shark  "in  or 
from  the  EEZ"  to  the  sale  of  a  shark 
harvested  "from  its  management  unit." 
This  change  in  the  Federal  permit 
condition  reflects  the  basic  intent  of  the 
FMP  to  protect  and  conserve  the  species 
in  the  management  unit  throughout  the 
range  of  the  resoiuce.  No  permit, 
however,  is  required  for  vessels  that  fish 
exclusively  in  state  waters. 

This  final  rule  amends  §§  678.2  and 
678.4  to  provide  for  a  dealer  permit 
system  and  §678.5  to  provide  for 
mandatory  dealer  reporting.  Section 
678.7  has  been  revised  to  provide 
prohibitions  to  support  the  provisions 
for  the  dealer  permit  system  and 
mandatory  dealer  reporting  system. 
Additionally,  redesignated  §  678.26  has 
been  amended  to  institute  certain 
restrictions  on  sale  upon  landing  under 
the  permit  program. 

6.  Ratio  of  Fin  to  Dressed  Carcass 
Weight 

Comment.  A  scientific  organization,  a 
regional  fishery  management  council, 
and  a  commercial  fisbennen's 
organization  recommended  that  the 
ratio  of  fins  to  dressed  carcass  weight  be 
raised  from  5  to  6  percent  because^ 
fishermen  are  landing  minor  fins,  fin 
lobes,  and  other  portions  called  "chips." 
Two  conservation  and  one  animal  rights 
organization  opposed  any  chan^.  These 
commenters  were  ooncemed  that  raising 
the  perceiAage  would  encourage  finning 
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to  continue  and  make  the  measure  more 
difficult  to  enforce. 

Response.  NMFS  believes  that  the 
ratio  is  appropriate.  Since  raising  this 
percentage  could  encourage  the  finning 
of  sharks  with  undesirable  Hesh  and 
desirable  fins,  such  as  hammerheads, 
NMFS  prefers  to  delay  changes  in  the 
ratio  of  fins  to  dressed  carcass  weights 
until  a  scientific  study  on  the 
relationship  between  the  weight  of  the 
fins  and  the  dressed  carcass  weight  is  * 
conducted.  Such  changes  would  be  the 
subject  of  a  separate  rulemaking  in  order 
to  obtain  more  public  comments, 
detailed  analyses  of  the  impacts  on  the 
user  groups  and  the  resource,  and  more 
data  from  fishermen. 

7.  Control  Date 

Comment.  Two  commercial 
fishermen's  organizations  and  a  regional 
fishery  management  council 
recommended  that  NMFS  establish  a 
control  date  advising  new  entrants  that, 
after  that  date,  NMFS  may  deny  access 
to  the  fishery. 

Response.  NMFS  established  a  control 
date  of  February  22, 1994  (59  FR  8457, 
02/22/94). 

B.  Permit  System 

Comment.  Two  commercial 
fishermen's  organizations  recommended 
that  NMFS  implement  a  three-tiered 
permit  system  that  would  identify 
fishermen  in  the  directed  fishery  for 
sharks,  fisheries  with  an  incidental 
catch  of  sharks,  and  the  recreational 
Fisheries  where  sharks  caught  under  the 
bag  limit  are  sold.  Qualifications  for  the 
different  permits  would  be  as  follows; 
For  the  directed  shark  fishery  permit, 
the  applicant  must  derive  50  percent  of 
his/her  income  from  the  sale  of  sharks 
during  any  2  of  the  last  3  years;  for  the 
incidental  shark  fishery  permit,  the 
applicant  must  have  documented  shark 
landings  and  vahd  swordfish  permits; 
and  for  the  commercial  angler  permit, 
the  apphcant  would  have  to  apply  and 
meet  the  non-income  tests  for  all 
applicants.  Implementation  of  the 
commercial  angler  permit  would  require 
creation  of  a  quota  bom  the  recreational 
sector  and  would  enable  permittees  to 
sell  their  fish,  subject  to  the  bag  limit. 

Comment.  A  scientific  organization 
recommended  that  the  permit  condition 
be  limited  to  individuals  who  derive  50 
percent  of  their  income  from  the  sale  of 
shark  or  shark  products. 

Response.  At  present,  NMFS  does  not 
beheve  it  has  enough  information  to 
assess  adequately  the  impact  of 
implementing  a  three-tiered  system  of 
permitting  fishermen  or  to  limit  the 
permittees  to  those  individuals  who 
derived  a  substantial  portion  of  their 


livelihood  from  the  sale  of  sharks  or 
shark  products.  As  part  of  a  future 
rulemaking  action.  NMFS  may  consider 
such  a  system. 

9.  Small  Coastal  Shark  Fisheries 

Comment.  A  conservation 
organization  recommended  that  NMFS 
develop  a  quota  and  other  measures  for 
this  fishery  to  prevent  overfishing. 

Response.  At  present,  NMFS  does  not 
believe  that  the  conunercial  or 
recreational  quotas  for  the  small  coastal 
species  groups  need  adjustment.  NMFS 
will  continue  to  monitor  the  fisheries 
and  establish  quotas  when  warranted  by 
available  information.  Quotas  may  be 
established  in  a  timely  manner  using  the 
regulatory  amendment  process  as 
established  in  the  FMP. 

10.  Incidental  Cateh  of  Sharks 

Comment.  Due  to  the  bycatch  of 
sharks  in  the  different  fisheries,  two 
conservation  organizations  were 
concerned  that  the  commercial  quotas 
were  too  high.  These  organizations 
recommended  that  NMFS  reduce  these 
quotas,  since  overfishing  would 
continue  through  the  incidental  catch  in 
other  fisheries. 

Response.  NMFS  disagrees. 
Fishermen  who  catch  sharks  on  an 
incidental  basis  must  obtain  the  same 
permit  to  sell  them,  and  follow  the  anti- 
finning  prohibition  and  other 
requirements.  Therefore,  these 
incidental  catches  of  sharks  are 
considered  in  developing  the 
management  regime. 

11.  Fishing  Year 

No  comments  were  received;  NMFS 
adopts  the  fishing  year  without  change. 

In  addition  to  adopting  the  interim 
final  rule.  NMFS  is  implementing,  by 
this  final  rule,  several  technical 
amendments  designed  to  implement  a 
statutory  prohibition.  Section  1857  of 
the  Magnuson  Act  prohibits  use  of  large- 
scale  drift  gillnets  by  U.S.  fishing 
vessels.  To  conform  these  regulations  to 
the  statutory  requirement,  this  final  rule 
adds  a  definition  of  a  drift  gillnet  to 
§  678.2,  a  prohibition  on  use  of  large- 
scale  drift  gillnets  to  §  678. 7(z).  and  a 
new  §678.21  entitled  "Gear 
restrictions." 

Classification 

NMFS  has  determined  that  the 
provisions  of  this  rule  that  prohibit  the 
use  of  large-scale  drift  gillnets  by  U.S. 
fishermen  may  be  pubUshed  as  final 
without  prior  notice  and  an  opportunity 
for  public  comment  because  these 
provisions  merely  codify  a  statutory 
provision.  As  such,  good  cause  exists  to 
waive  notice  and  comment  under 


authority  set  forth  at  5  U.S.C.  553(b)(B). 
because  such  procedures  are 
unnecessary. 

NMFS  prepared  a  regulatory 
flexibility  analysis  as  part  of  the 
Regulatory  Impact  Review  (RIR)  that 
concluded  the  rule  implementing  the 
FMP  has  significant  impacts  on  a 
substantial  number  of  small  entities,  as 
specified  under  the  Regulatory 
Flexibility  Act.  Those  small  entities 
directly  involved  in  the  fishery'  and 
affected  by  the  rule  include  commercial 
fishing  vessels  (approximately  800)  and 
processors/dealers  (about  850).  The  final 
rule  implementing  the  FMP  is  likely  to 
result  in  a  reduction  in  annual  gross 
revenues  of  about  5  percent  for  some, 
but  not  necessarily  all.  of  these  small 
entities.  This  final  rule  does  not  change 
the  original  conclusions,  because  it 
makes  only  minor  changes  in  the  April 
1993  rule.  A  copy  of  this  analysis  is 
available  from  NMFS  (See  ADDRESSES). 

This  rule  contains  two  new  collection 
of  information  requirements  and  refers 
to  an  existing  information  requirement, 
all  of  which  are  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
existing  annual  vessel  permit 
requirement  and  the  new  mandator)' 
dealer  reporting  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  Control  Numbers  0648-0205  and 
0648-0013.  respectively.  The  new 
dealer  permit  requirement  has  been 
submitted  to  the  Office  of  Management 
for  review  under  the  PRA  and  will  not 
be  implemented  until  approval  is 
received. 

The  public  reporting  burdens  for 
these  collections  are  estimated  to 
average  20  minutes  for  a  vessel  permit 
application.  10  minutes  for  a  dealer 
report,  and  5  minutes  for  a  dealer  permit 
application.  These  estimates  include  the 
time  for  reviev«ng  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information  to  NMFS  at 
1315  East-West  Highway.  Silver  Spring, 
MD  20910,  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Ofiice  of  Management  and  Budget. 
Washington  DC.  20503  (Attn:  NOAA 
Desk  Officer). 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866.- 

List  of  Subjects  in  50  CFR  Part  678 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 
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Dated:  October  12.  1994. 
Gary  Matlock, 

Program  Managerrsnt  Offictr.  National 
Marine  Fisheries  Sen'ice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  678  is  amended 
as  follows: 

PART  67&-ATLANTIC  SHARKS 

1.  The  authority  citation  for  part  678 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  678.2.  definitions  of  "dealer"  and 
"drift  gillnet"  are  added,  in  elphabeticai 
order,  to  read  as  follows: 

§678.2    Definitions. 

«       '  *         «         *  "      • 

Dealer  means  the  person  in  the  United 
States  who  first  rficeives  by  way  of 
purchase,  barter,  or  trade,  sharks 
harvested  from  the  management  unit. 

Drift  gillnet.  sometimes  called  a  drift 
entanglement  net  or  drift  net,  means  a 
flat  net,  unattached  to  the  ocean  bottom, 
whether  or  not  it  is  attached  to  a  vessel, 
designed  to  be  suspended  vertically  in 
the  water  to  entangle  the  head  or'other 
body  parts  of  a  shark  that  attempts  to 
pass  through  the  meshes. 

•  •        •        •        « 

3.  In  §678.4,  paragraphs  (a)(1) " 
through  (a)(4)  are  redesignated  as 
paragraphs  (a)(l)(i)  through  (a)(l)(iv), 
respectively;  paragraph  (c)  is 
redesignated  as  paragraph  (1);  a  heading 
for  paragraph  (a)(1)  and  new  paragraphs 
(a)(2)  and  (c)  are  added;  and  paragraphs 
(d),  (e)(1),  (g).  (h),  redesignated 
paragraphs  (a)(l)(i)  and  (1),  and  the  last 
sentence  of  redesignated  paragraph 
(a)(l)(iv)  are  revised  to  read  as  follows: 

§678.4    Permits  and  fees.  , 

(a)  *   •  • 

(1)  Anrual  vessel  permit,  (i)  As  a 
prerequisite  to  sell  shark  from  the 
management  unit  or  to  be  eligible  for 
exemption  from  the  bag  limits  specified 
in  §  678.23(b),  an  owner  or  operator  of 
a  vessel  that  fishes  in  the  EEZ  must 
obtain  an  annual  vessel  permit;  except 
that  there  is  no  Federal  requirement  for 
a  permit  for  a  vessel  that  fishes 
exclu^sively  within  state  waters. 

*  •        •        •        • 

(iv)  •  •  *  However,  when  a  vessel 
fishes  in  the  waters  of  a  state  that  has 
more  restrictive  regulations  on  shark 
fishing,  those  more  restrictive 
regulations  may  be  applied  by  that  state 
to  fishing,  catch,  and  gear  in  its  waters. 

(2)  Annual  dealer  permit.  A  dealer 
who  receives  sharks  from  the 
management  unit  must  have  an  annual 
dealer  permit. 


(c)  Application  for  an  annual  dealer 
sennit.  (1)  An  application  for  a  dealer 
)ermit  must  be  submitted  and  signed  by 
he  dealer  or  an  officer  of  a  corporation 
cting  as  a  dealer.  The  application  must 
e  submitted  to  the  Regional  Director  at 
east  .30  days  prior  to  the  date  on  which 
he  applicant  desires  to  have  the  permit 
lade  effective. 

(2)  A  permit  applicant  must  provide 
he  following  information: 

(i)  A  copy  of  each  state  wholesaler's 
irense  held  by  the  dealer. 

(ii)  Business  name;  mailing  address. 
including  zip  code,  of  the  principal 
ffice  of  the  business:  employer 
dentification  number,  if  onehas been 
ssigned  by  the  Internal  Revenue 
lervice;  and  date  the  business  was 
irmed. 

(iii)  The  address  of-each  physical 
scility  at  a  fixed  location  where  the 
usiness  receives  fish. 

(iv)  Applicant's  name;  official 
apacity  in  the  business;  address, 
ncluding  zip  code;  telephone  number; 
ocial  security  number;  and  date  of 
irth. 

(v)  Any  other  information  that  may  be 
ecessary  for  the  issuance  or 
dministration  of  the  permit,  as 
equested  by  the  Regional  Director  and 
ncluded  on  the  application  form. 

(d)  Fees.  A  fee  is  charged  for  each 
ermit  application  submitted  under 
aragraph  (b)  or  (c)  of  this  section.  The 
mount  of  the  fee  is  calculated  in 
ccordance  with  the  procedures  of  the 
lOAA  Finance  Handbook  for 
etermining  the  administrative  costs  of 
ach  special  product  or  service.  The  fee 
lay  not  exceed  such  costs  and  is 
pecified  with  each  application  form, 
he  appropriate  fee  must  accompany 
ach  application. 

(e)  *  *  * 

(1)  The  Regional  Director  will  issue  a 
ermit  at  any  time  to  an  applicant  if  the 
pplication  is  complete  and,  in  the  case 
f  the  annual  vessel  permit  Specified  in 
aragraph  (a)(1)  of  this  section,  the 
pplicant  meets  the  earned  income 
jquirement  specified  in  paragraph 
3)(2)(vi)  of  this  section.  An  application 
5  complete  when  all  requested  forms, 
tiformation,  and  documentation  have 
een  received  and  the  applicant  has 
ubmitted  all  applicable  reports 
pecified  at  §  678.5  (a)  or  fb). 
*        *        «        * 

(g)  Transfer.  (1)  A  vessel  permit 
jsued  under  paragraph  (b)  of  this 
ection  is  not  transferable  or  assignable. 
I  person  purchasing  a  permitted  vessel 
.'ho  desires  to  conduct  activities  for 
L'hich  a  permit  is  required  must  apply 
ar  a  permit  in  accordance  with  the 
rovisions  of  paragraph  (b)  of  this 


section.  The  application  must  be 
accompanied  by  a  copy  of  a  signed  bill 
of  sale. 

(2)  A  dealer  permit  issued  under 
paragraph  (c)  of  this  section  may  be 
transferred  upon  sale  of  the  dealer's 
business.  However,  such  transferred 
permit  remains  valid  for  a  period  not  to 
exceed  30  days  after  sale  of  the  dealer's 
business.  A  person  purchasing  a 
permitted  dealership  who  desires  to 
conduct  activities  for  which  a  permit  is 
required  after  that  30-day  period  must 
apply  promptly  for  a  permit  in 
accordance  with  paragraph  (c)  of  this 
section. 

(h)  Display.  A  vessel  permit  issued 
pursuant  to  paragraph  (b)  of  this  section 
must  be  carried  on  board  the  vessel  and 
such  vessel  must  be  identified  as 
required  by  §  678.6.  A  dealer  permit 
issued  pursuant  to  paragraph  (c)  of  this 
section  must  be  available  on  the  dealer's 
premises.  The  operator  of  a  vessel  or  a 
dealer  must  present  the  permit  for 
inspection  upon  the  request  of  an 
authorized  officer. 
***** 

(1)  Change  in  application  information. 
The  owner  or  operator  of  a  vessel  with 
a  permit  or  a  dealer  with  a  permit  must 
notify  the  Regional  Director  within  30 
days  after  any  change  in  the  application 
information  required  by  paragraph  (b)  or 
(c)  of  this  section.  The  permit  is  void  if 
any  change  in  the  information  is  not 
reported  within  30  days. 

4.  In  §  678.5,  in  the  second  to  the  last 
sentence  of  paragraph  (a)(2),  the  word 
"third"  is  removed  and  the  word  "fifth" 
is  added  in  its  place;  paragraphs  (b)  and 
(c)  are  redesignated  as  paragraphs  (c) 
and  (d),  respectively;  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§  678.5    Recordkeeping  and  reporting. 

***** 

(b)  Dealer  reports.  (1)  A  dealer  who 
has  been  issued  a  dealer  permit 
pursuant  to  §  678.4  must  submit  a  report 
to  the  Science  and  Research  Director  as 
specified  in  paragraph  (b)(2}  of  this 
section.  A  report  form  is  available  from 
the  Science  and  Research  Director.  The 
following  information  must  be  included 
in  each  report: 

(i)  Name,  address,  and  permit  number 
of  the  dealer. 

(ii)  Names  and  official  numbers  of 
fishing  vessels  from  which  shark  were 
received. 

(iii)  Dates  of  receipt  of  shark. 

(iv)  Listed  by  each  port  and  county 
where  shark  were  off-loaded  from 
fishing  vessels: 

(A)  Total  weight  (pounds)  by  market 
category  for  shark,  if  applicable,  and  for 
other  species  received  with  the  shark. 


Federal  Register  /  Vol.  59.  No.  200  /  Tuesday.  October  18.  1994  /  Rules  and  Regulations      52457 


including,  but  not  limited  to,  swordfish, 
yellowfin  tuna,  bigeye  tuna,  and 
albacore;  and 

(B)  Price  per  pound  or  total  value  paid 
by  market  category  for  shark  and  other 
species,  to  the  extent  that  such  price 
information  is  known  at  the  time  of 
reporting. 

(2)  A  report  of  shark  and  other 
applicable  species  received  by  a  dealer 
on  the  first  through  the  15th  days  of 
each  month  must  be  submitted  to  the 
Science  and  Research  Director 
postmarked  not  later  than  the  20th  day 
of  that  month.  A  report  of  shark  and 
other  applicable  species  received  by  the 
dealer  on  the  16th  through  the  last  day 
of  each  month  must  be  submitted  to  the 
Science  and  Research  Director 
postmarked  not  later  than  the  fifth  day 
of  the  following  month.  If  no  shark  was 
received  during  the  reporting  period,  a 
report  so  stating  must  be  submitted 
postmarked  as  specified  for  that 
respective  reporting  period. 

(3)  The  reporting  requirement  of 
paragraph  (b)(1)  of  this  section  may  be 
satisfied  by  providing  a  copy  of  each 
appropriate  weigh-out  sheet  and/or 
sales  record,  provided  such  weigh  out 
sheet  and/ or  sales  record,  by  itself  or 
combined  with  the  form  available  from 
the  Science  and  Research  Director, 
includes  all  of  the  required  information. 

(4)  For  purposes  of  this  paragraph  (b), 
for  a  shark  offloaded  from  a  fishing 
vessel  in  an  Atlantic  coastal  state  from 
Maine  through  Virginia,  "Science  and 
Research  Director"  means  the  Science 
and  Research  Director,  Northeast 
Fisheries  Science  Center,  NMFS,  Woods 
Hole.  MA  02543,  telephone  617-548- 
5123,  or  a  designee.  For  a  shark 
offloaded  from  a  fishing  vessel  in  an 
Atlantic  coastal  state  from  Maine 
through  Virginia,  in  lieu  of  providing  a 
required  report  to  the  Science  and 
Research  Director  by  mail,  as  specified 
in  paragraph  (b)(2)  of  this  section,  a 
dealer  may  provide  a  report  to  a  state  or 
Federal  fishery  port  agent  designated  by 
the  Science  and  Research  Director. 
Reports  so  provided  must  be  delivered 
to  such  port  agent  not  later  than  the 
prescribed  postmark  date  for  submitting 
each  such  report. 

»        *        *        •        » 

5.  In  §678.7.  in  paragraph  (d).  the 
reference  to  "§  678.5(c)"  is  removed  and 
the  reference  "§  678.5(d)"  is  added  in  its 
place;  paragraphs  (a),  (c).  (k)  through  (q), 
and  (s)  through  (v)  are  revised;  and  new 
paragraphs  (y)  and  (z)  are  added  to  read 
as  follows: 

§678.7    Prohibitions. 


(a)  Falsi  f>'  information  required  in 
§  678.4(b)  and  (c)  on  an  application  for 
a  permit. 

*        *        *        •        » 

(c)  Falsify  or  fail  to  provide 
information  required  to  be  maintained, 
submitted,  or  reported,  as  specified  in 
§678.5. 

***** 

(k)  Remove  the  fins  from  a  shark  and 
discard  the  remainder,  as  specified  in 
§678.22  (a)(1). 

(1)  Possess  shark  fins,  carcasses,  or 
parts,  aboard  or  offload  shark  fins  from 
a  fishing  vessel,  except  as  specified  in 
§  678.22,  or  possess  shark  carcasses  or 
parts  aboard,  or  offload  shark  fins, 
carcasses,  or  parts,  from  a  vessel,  except 
as  specified  in  §  678.22(b). 

(m)  Fail  to  release  a  shark  in  the 
manner  specified  in  §  678.22(d). 

(n)  Exceed' the  bag  limits,  as  specified 
in  §678.23  (a)  through  (c). 

(o)  Operate  a  vessel  with  a  shark 
aboard  in  excess  of  the  bag  limits,  as 
specified  in  §  678.23(d). 

(p)  Land  or  possess  on  any  trip,  shark 
in  excess  of  the  vessel  trip  limit,  as 
specified  in  §  678.22(c)(1). 

(q)  Transfer  a  shark  at  sea,  as  specified 
in  §§  678.22(c)(2)  and  678.23(e). 
***** 

(s)  Sell,  trade,  or  barter,  or  attempt  to 
sell,  trade  or  barter,  a  shark  from  the 
management  unit,  except  as  an  owner  or 
operator  of  a  vessel  with  a  permit,  as 
specified  in  §  678.26. 

(t)  Purchase,  trade,  or  barter,  or 
attempt  to  purchase,  trade  or  barter, 
shark  meat  or  fins  from  the  management 
unit  from  an  owner  or  operator  of  a 
vessel  that  does  not  possess  a  vessel 
permit,  as  specified  in  §  678.26(b);  or 
sell,  trade,  or  barter,  or  attempt  to  sell, 
trade,  or  barter,  a  shark  from  the 
management  unit,  except  to  a  permitted 
dealer,  as  specified  in  §  678.26(d). 

(u)  Sell,  purchase,  trade,  or  barter,  or 
attempt  to  sell,  purchase,  trade,  or 
barter,  shark  fins  that  are 
disproportionate  to  the  weight  of 
carcasses  landed,  as  specified  in 
§  678.26(c). 

(v)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 
***** 

(y)  Purchase,  trade,  or  barter,  or 
attempt  to  purchase,  trade,  or  barter,  a 
shark  from  the  management  unit 
without  an  armual  dealer  permit,  as 
specified  in  §  678.4(a)(2). 

(z)  Fish  for  sharks  with  a  drift  gillnet 
that  is  2.5  km  or  more  in  length  or 
possess  a  shark  aboard  a  vessel 
possessing  such  drift  gillnet.  as 
specified  in  §678.21. 


§§678.21  through  678^   (RedesignatMl  as 
§§  678.22  through  678^ 

6.  Sections  678.21  through  678.27  are 
redesignated  as  §§  678.22  through 
678.28,  respectively,  and  a  new  §  678.21 
is  added  to  read  as  follows: 

§  678.21    Gear  restrictions. 

A  drift  gillnet  with  a  total  length  of 
2.5  km  or  more  may  not  be  used  to  fish 
for  shark.  A  vessel  using  or  having 
aboard  a  drift  gillnet  with  a  total  length 
of  2.5  km  or  more  may  not  possess  a 
shark. 

7.  In  redesignated  §  678.22.  paragraph 
(c)(1)  is  revised  to  read  as  follows:' 

§  678.22    Harvest  limitations. 

***** 

(c)  Vessel  trip  limits.  (1)  A  vessel  that 
has  been  issued  a  permit  pursuant  to 
§678.4  may  not  possess  on  any  trip,  or 
land  from  any  trip,  large  coastal  species 
in  excess  of  4,000  lb  (1.814  kg),  dressed 
weight. 

§678.25    [Amended] 

8.  In  redesignated  §678.25.  paragraph 
(a)  introductory  text  is  amended  by 
removing  the  reference  "§678.23(b)'" 
and  adding  the  reference  "§  678.24(b)" 
in  its  place,  and  paragraph  (a)(2)  is 
amended  by  removing  the  reference 

"§  678.22(b)"  and  adding  the  reference 
"§  678.23(b)"  in  its  place. 

9.  In  redesignated  §678.26.  paragraph 
(c)  is  amended  by  removing  the 
reference  to  "§678.21(a)(2j  '  and  adding 
the  reference  to  "§  678.22(a)(2)"  in  its 
place,  the  introductory  te.xt  and 
paragraphs  (a)  and  (b)  are  revised,  and 
paragraph  (d)  is  added  to  read  as 
follows: 

§  678.26    Restrictions  on  sale  upon 
landing. 

Subject  to  the  restrictions  of  §678.25. 

(a)  Upon  landing,  meat  or  fins  from  a 
shark  from  the  management  unit  may  be 
sold,  traded,  or  bartered,  or  attempted  to 
be  sold,  traded,  or  bartered,  only  by  an 
owner  or  operator  of  a  vessel  that  has 
been  issued  a  permit  pursuant  to 

§  678.4.  except  that  this  does  not  apply 
to  a  shark  har\'ested  from  a  vessel  that 
has  not  been  issued  a  permit  under  this 
part  and  that  fished  exclusively  within 
the  waters  under  the  jurisdiction  of  any 
state. 

(b)  Upon  landing,  meat  or  fins  from  a 
shark  from  the  management  unit  may  be 
purchased,  traded,  or  bartered,  or 
attempted  to  be  purchased,  traded,  or 
bartered,  only  from  the  owner  or 
operator  of  a  vessel  that  has  been  issued 
a  permit  pursuant  to  §678.4.  except  that 
this  does  not  apply  to  a  shark  harvested 
from  a  vessel  that  has  not  been  issued 

a  permit  under  this  part  and  that  fished 
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exclusively  within  the  waters  under  the 
jurisdiction  of  any  state. 

*        *        *         4        * 

(d)  A  shark  from  the  management  unit 
may  be  sold,  traded,  or  bartered,  or 
attempted  to  be  sold,  traded,  or  bartered, 
only  to  a  dealer  having  a  permit  under 
§678.4,  except  that  this  does  not  apply 
to  a  shark  harvested  from  a  vessel  that 
has  not  been  issued  a  permit  under  this 
part  and  that  fished  exclusively  within 
the  waters  under  the  jurisdiction  of  any 
state. 

[FR  Doc.  94-25672  Filed  10-17-94:  8:45  ami 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  ttie  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

RIN3206-AG14 

5  CFR  Parts  214,  317,  319,  359.  and  534 

Executive  Positions  and  Employment 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations  governing  emplojTnent 
Procedures  for  Senior  Executive  Service, 
senior-level,  and  scientific  and 
professional  positions  as  part  of  the 
implementation  of  Federal  Personnel 
Manual  (FPM)  sunset.  The  regulations 
incorporate  certain  requirements  that 
currently  exist  only  in  the  provisionally 
retained  FPM  and  that  would  otherwise 
be  abolished  after  December  31,  1994. 
when  the  provisionally  retained 
material  sunsets. 

DATES:  Comments  on  the  proposed 
regulations  must  be  received  on  or 
before  December  19, 1994. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Assistant  Director,  Office 
of  Executive  Resources,  HRDG.  Room 
6484. 1900  E  Street  NVV..  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Neal  Harwood  at  202-606-2826. 
SUPPLEMENTARY  INFORMATION:  These 

proposed  regulations  affect  senior-level 
(SL),  scientific  and  professional  (ST), 
and  Senior  Executive  Ser\'ice  (SES) 
positions  and  employment. 

One  of  the  recommendations  of  the  * 
September  1993  Report  of  the  National 
Performance  Review  (From  Red  Tape  to 
Results:  Creating  a  Government  that 
Works  Better  and  Costs  Less)  Was  that 
the  Federal  Personnel  Manual  (FPM) 
should  be  "sunset."  Following 
consultation  with  agencies  and  other 
interested  parties,  the  Director  of  the 
Office  of  Personnel  Management  (OPM) 
issued  a  jnemorandum  abolishing  the 
FPM  as  of  December  31, 1993.  Portions 


of  the  FPM  and  FPM  supplements, 
however,  were  provisionally  retained 
until  December  31, 1994. 

The  proposed  regulations  would 
continue  certain  requirements  and 
authorities  that  are  currently  in  the 
provisionally  retained  FPM  material  and 
that  would  otherwise  go  out  of  existence 
as  of  December  31, 1994,  because  they 
are  not  specified  in  existing  regulations 
or  statute.  No  new  requirements  would 
be  imposed  on  agencies  under  the 
regulations. 

Decisions  on  what  to  place  in  the 
proposed  regulations  were  based  on 
whether  the  requirement  or  authority 
was  necessary  to  continue  existing 
flexibilities  (e.g.,  delegations  of 
authority  to  agencies),  to  assure 
uniformity  in  executive  personnel 
operations  where  needed,  and/or  to 
protect  employee  rights.  The  proposals 
take  into  account  the  recommendation 
in  the  Report  of  the  National 
Performance  Review  for  a  "corporate 
approach  to  managing  executive 
resources."  Under  such  an  approach, 
there  are  some  basic  features  of 
executive  personnel  systems  that  need 
to  be  administered  uniformly  on  a 
Govemmentwide  basis. 

The  proposed  regulations  also  clarify 
certain  existing  regulatory  provisions 
and  delete  out-of-date  provisions. 

Draft  copies  of  the  proposed 
regulations  were  provided  agencies  and 
the  Senior  Executives  Association 
(SEA).  We  received  comments  from  nine 
agencies  and  the  SEA.  Several  of  the 
agencies  expressed  concern  about  the 
level  of  detail  in  the  regulations  and 
recommended  that  procedural 
requirements  be  placed  in  some  other 
issuance,  such  as  the  handbook  on 
Executive  Resources  Management  that 
OPM  is  planning  to  issue.  SEA,  on  the 
other  hand,  while  agreeing  with  much 
of  what  was  in  the  draft,  expressed 
concerns  about  certain  current  FPM 
requirements  that  had  been  modified  or 
deleted  in  the  regulations. 

With  the  abolishment  of  the  FPM. 
procedural  requirements  now  have  to  be 
in  regulation  or  an  operations  manual  if 
they  are  not  in  statute.  Our  planned 
handbook  on  Executive  Resources 
Management  is  not  an  operations 
manual  and  will  be  guidance  only, 
except  where  it  repeats  requirements 
already  in  statute  or  regulation. 
Therefore,  if  something  is  to  be 
required,  it  must  be  in  regulation  if  it 
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does  not  already  exist  in  statute.  We 
have  tried  to  hold  these  requirements  to 
a  minimum,  but  a  basic  regulatory 
framework  (including  certain 
procedural  requirements)  is  necessary  to 
assure  an  executive  personnel  system 
that  meets  statutory-  requirements  and 
carries  out  merit  system  principles. 

In  order  to  help  us  balance  NPR's 
streamlining  and  flexibility  initiatives 
with  its  call  for  a  corporate  approach  to 
managing  executive  resources,  please 
provide  specifics  on  why  a  particular 
provision  should  or  should  not  be 
included  in  any  comments. 

The  proposed  regulations  are 
summarized  below,  along  with 
references  to  where  in  the  provisionally 
retained  FPM  material  the  provisions 
are  currently  located.  In  the  references, 
"Ch"  refers  to  a  chapter  in  the  basic 
FPM;  and  "Supp"  refers  to  FPM 
Supplement  920-1,  Operations 
Handbook  for  the  Senior  Executive 
Service. 

Part  214 — Senior  Executive  Ser\-ice 

(1)  Section  214.203.  Reporting 
requirement.  The  section  is  added  to 
require  that  agencies  provide  such  data 
on  SES  positions  and  employees  as 
OPM  may  request,  in  accordance  with 
Civil  Service  Rule  5.2(a).  [Supp.  Sl4-3i 

(2)  Section  214.204.  Interchange 
agreements.  The  section  is  added  to 
state  the  authority  of  OPM  and  agencies 
to  enter  into  interchange  agreements 
between  the  SES  and  agency  executive 
personnel  systems.  [Supp.  S13-5) 

Fart  317 — Employment  in  the  Senior 
Executive  Service 

(1)  Section  317.301.  Conversion 
coverage.  Paragraph  (a)(4)  is 
redesignated  (a)(5)  and  new  paragraph 
(a)(4)  is  added  to  deal  with  situations 
where  OPM  makes  a  determination  that 
an  agency  previously  excluded  f.-om  the 
SES  on  the  basis  it  did  not  meet  the 
definition  of  "Executive  agency"  does  in 
fact  meet  the  definition.  This  would 
allow  the  conversion  provisions  of  the 
section  to  apply,  and  career  and  career- 
type  employees  could  convert  to  career 
SES  appointments  without  further 
competition. 

(2)  Section  317.401.  General. 
Paragraph  (b)  is  added  to  require  that 
qualifications  standards  be  established 
prior  to  a  vacancy  announcement  in  a 
merit  staffing  action  and  prior  to 
appointment  in  other  cases.  (Supp.  S.') 
2a(3)| 
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(3)  Section  317.501.  Recruitment  and 
selection  for  initial  SES  career 
appointment.  Paragraph  (a)  is  revised  to 
reference  existing  merit  staffing 
requirements  in  the  section.  Paragraph 
{b)(2)  is  revised  to  require  that  vacancies 
must  be-included  in  OPM's  biweekly 
listing  of  SES  vacancies  for  at  least  14 
calendar  days.  (Supp.  S5-4b(2)(c)l 
Paragraph  (f)  is  added  to  state  OPM's 
authority  to  review  agency  merit  staffing 
actions  and  direct  corrective  action 
where  necessary.  ISupp.  S5-4hl 

(4)  Section  317.502.  Qualifications 
Beview  Board  (ORB)  certification. 
Paragraph  (b)  provides  that  QRB  cases 
must  be  received  by  0PM  within  12 
months  (compared  with  9  months  in 
Supp.  S5-4d(3)|  of  the  closing  date  of 
the  announcement,  unless  the  time 
period  is  extended  by  OPM.  Paragraph 
(d)  is  revised  to  clarify  OPM's  authority 
regarding  the  disposition  of  QRB  cases 
when  an  agency  head  has  changed  or 
will  be  changing,  or  when  there  is  a 
Presidential  Uansition.  [Supp.  S5-4d(7)j 
New  paragraph  (e)  states  that  OPM  will 
not  submit  to  a  QRB  the  conversion  of 

a  noncareer  SES  employee  to  a  career 
SES  appointment  in  the  employee's  own 
position  since  there  is  no  bona  fide 
vacancy.  (Former  FPM  Letter  273-4] 

(5)  Section  317.503.  Probationary 
period.  Paragraphs  (c)  and  (d)  are 
redesignated  (d)  and  (e).  New  paragraph 
(c)  states  the  conditions  for  crediting 
service  towards  completion  of  the 
probationary  period.  [Supp.  S5-4g(5)) 
New  paragraph  (f)  states  the  conditions 
when  an  employee  separates  from  the 
SES  before  completion  of  the 
probationary  period  and  later  receives  a 
new  SES  career  appointment.  (Supp. 
S5-4g(6)] 

(6)  Subport  F.  Noncareer  and  Limited 
Appointments.  The  subpart,  which  now 
covers  only  limited  appointments,  is 
revised  to  also  cover  noncareer 
appointments. 

Sections  317.601  and  317.604  aT« 
revised  to  provide  that  agencies  may 
appoint  or  reassign  noncareer 
appointt-Ms  only  with  the  prior  approval 
of  OPM  unless  otherwise  provided  by 
OPM.  (Supp.  S4-3d(2}  and  S5-7b(2)j 

Section  317.601  also  is  revised  to 
provide  a  pool  of  limited  appointment 
authorities  equal  to  two  percent  of  an 
agency's  SES  position  allocation  (with  a 
minimum  of  one  authority  for  each 
agency)  that  agencies  can  use  without 
getting  prior  OPM  approval  as  long  as 
the  appointee  Is  currently  a  career  or 
career-type  appointee  outside  the  SES. 
(Limited  appointment  authorities 
already  approved  by  OPM  at  the  time 
the  pool  goes  into  effect  would  not  be 
counted  against  the  pool.)  Where  the 
pool  is  not  available  (e.g.,  for 


No.  200  /  Tuesday.  October  18.  1994  /  Proposed  Rules 


ap  tointment  of  an  individual  from 
ou  side  the  Federal  service  or  when  all 
tha  pool  spaces  have  been  used), 
agdncies  would  still  have  to  get  prior 
01^  approval  unless  otherwise 
prt  vided  by  OPM.  (Under  the 
reg  ilations  OPM  could  still  authorize  an 
individual  agency  to  make  limited 
appointments  on  its  own  under 
sp€  cified  circumstances,  e.g..  to  bring  in 
pel  sons  from  universities  on  a  rotating 
baa  s.)  In  using  the  pool,  agencies  would 
ha>  e  to  comply  with  all  other  statutory 
an(  regulatory  provisions  affecting 
lim  ited  appointments,  e.g.,  that  an 
api  ointment  may  be  made  only  to  a 
gen  aral  position  and  that  the  appointee 
mu  ;t  meet  the  qualifications  standard 
for  he  position.  The  regulation  provides 
tha  OPM  may  suspend  the  pool 
aut  lority  if  necessary,  either 
Go'  emmentwide  or  for  an  individual 
age  icy  (e.g.,  if  total  appointments  under 
the  pool  and  as  approved  by  OPM  are 
nea  ring  the  statutory  five  percent  limit 
on  imited  appointments 
Go'  emmentwide  or  an  agency  is  not 
ma  ling  appointments  in  accordance 
wit  1  statutory  and  regulatory 
pro  /isions). 

S  action  317.605  is  revised  to  provide 
thai  a  noncareer  or  limited  appointee 
ma; '  be  terminated  at  any  time  (unless 
a  li:  nited  appointee  is  covered  under 
adv  erse  action  procedures),  but  must  be 
giv(  n  at  least  a  1-day  notice.  [Supp. 
Sl(  -€b(l)l 

C  )  Section  317.703,  Guaranteed 
reii  statement:  Presidential  appointees. 
Nei  /  paragraph  (a)(2)  states  what 
Pre  iidential  appointees  have  to  do  to 
ma  ntain  reinstatement  rights  to  the  SES 
if  tl  ey  receive  a  new  Presidential 
apjiointment.  [Supp.  Sll-5b(2)l 

(I  )  Section  317.801.  Retention  of  SES 
pro  visions. 

P  Jragraph  (b)  is  revised.  The 
par  igraph  describes  the  procedures 
unc  er  which  career  SES  appointees  may 
ele«  t  to  retain  certain  SES  tenefits  when 
the; '  take  appointments  at  Executive 
Lev  j1  V  or  higher.  New  paragraph  (b)(2) 
Stat  ;s  that  the  appointing  agency  is 
res]  onsible  for  informing  the  appointee 
of  t  le  election  opportunity  and  that  the 
elefflion  must  be  in  writing.  [Supp.  S5- 
9b(i)l  New  paragraph  (b)(3)  states  that  if 
thebppointee  elects  to  retain  SES  basic 
payt  the  appointee  is  eligible  for  locality 
pay  and  special  law  enforcement  pay 
thai  would  otherwise  be  received  as  an 
SES  member,  in  accordance  with  the 
provisions  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA), 
Public  Law  10T-5D9. 

Paragraph  (d),  relating  to  the 
retrbactive  election  of  SES  benefits  by 
cert  Jin  former  career  SES  appointees 
unc  9r  Public  Law  101-335  of  July  17, 


1990,  and  Public  Law  102-378  of 
October  2, 1992,  is  deleted  since  any 
such  election  has  already  been  made. 

(9)  Section  317.901,  Reassignments. 
Paragraph  (d)  is  added  to  state  the 

authority  of  agencies  to  run  15-day 
(nongeographic)  and  60-day 
(geographic)  advance  notices  on 
reassignments  of  career  SES  appointees 
concurrently  with  the  120-day 
moratorium  on  involuntary 
reassignments.  (Supp.  S5-5c(4)(b)|  If  the 
notice  could  not  be  issued  until  after  the 
moratorium,  the  moratorium  in  effect 
would  be  extended  by  the  length  of  the 
notice  period.  Note  that  there  is  nothing 
in  the  regulations  to  prevent  recision  of 
a  reassignment  notice  once  it  is  issued 
based  on  the  executive's  performance 
during  the  remainder  of  the  moratorium 
period. 

We  are  not  placing  In  the  regulations 
the  provision  in  Supp.  S5-5c(4)(c)  that 
if  a  15  or  60-day  advance  notice  of 
reassignment  is  issued  before  the  120- 
day  moratorium  began,  an  involuntary 
reassignment  may  not  be  effected  until 
the  moratorium  has  ended.  Agencies, 
however,  still  may  delay  the 
reassignment  until  after  the  moratorium 
if  they  want.  Note  that  it  would  not  be 
in  accord  with  the  moratorium 
provisicm  for  a  proposed  agency  head  or 
noncareer  supervisor  to  have  some  other 
official  issue  a  reassignment  notice  prior 
to  appointment  to  avoid  application  of 
the  moratorium. 

(10)  Section  317.903,  Details. 
Paragraph  (b)  on  time  limits  has  been 
revised  to  incorporate,  viritb  certain 
modifications,  provisions  in  Supp.  S5- 
8c.  The  intent  of  the  proposals  is  to 
reduce  the  paperwork  currently 
associated  with  details  and  to  provide 
agencies  greater  flexibility  in 
temporarily  staffing  SES  positions, 
while  still  recognizing  that  the  SES  is  a 
separate  service  and  protecting  the 
rights  of  employees. 

The  regulations  provide  that  an  SES 
employee  may  not  be  detailed  to 
unclassified  duties  for  more  than  240 
days  (airrently  120  days  in  the  Supp.). 
If  the  detail  is  for  more  than  240  days 
to  a  position  at  the  GS-15  level  or 
below,  prior  OPM  approval  must  be 
obtained  (same  as  in  the  Supp.). 

The  regulations  also  provide  that 
there  must  be  competition  when 
detailing  a  non-SES  employee  to  an  SES 
position  for  more  than  240  days 
(currently  120  days  in  the  Supp.). 
However,  an  employee  who  is  eligible 
for  a  noncompetitive  career  SES 
appointment,  e.g.,  an  employee  who  has 
SES  reinstatement  eligibility  or  who  has 
been  certified  by  a  QRB  following 
completion  of  an  SES  candidate 
development  program,  is  not  subject  to 
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the  competitive  requirement.  As 
currently  provided  in  the  Supp.,  when 
competition  is  required  agencies  may 
use  the  merit  promotion  procedures 
under  5  CFR  part  335,  or  their  SES  merit 
staffing  procedures,  although  it  is  not 
necessary  to  open  competition  outside 
the  agency. 

The  regulations  do  not  require  prior 
OPM  approval  after  240  days  when 
detailing  a  non-SES  employee  to  an  SES 
position,  as  currently  provided  in  the 
Supp.,  unless  the  position  to  which  the 
employee  is  detailed  supervises  other 
SES  positions.  We  anticipate  that 
providing  agencies  with  a  pool  of 
limited  appointment  authorities  under 
section  317.601  will  make  it  easier  for 
agencies  to  use  limited  appointments 
rather  than  details  when  a  career  or 
career-type  employee  from  outside  the 
SES  is  serving  temporarily  in  an  SES 
position. 

Part  319 — Employment  in  Senior-Level 
and  Scientific  and  Professional 
Positions 

Part  319  currently  delegates  to  agency 
heads  a  variety  of  authorities  relating  to 
senior-level  (SL)  and  scientific  and 
professional  (ST)  positions  and 
employees  based  on  criteria  established 
in  the  FPM.  In  order  to  continue  the 
delegations  following  FPM  sunset,  we 
are  proposing  to  incorporate  the  criteria 
in  the  regulations.  Under  5  U.S.C.  1104. 
OPM  is  required  to  establish  standards 
which  shall  apply  to  the  activities  of 
any  agency  under  delegated  authority 
and  to  establish  and  maintain  an 
oversight  program  to  assure  that 
activities  under  delegated  authorities 
are  in  accordance  with  merit  system 
principles.  Delegated  authorities  may  be 
redelegate  by  agency  heads. 

We  also  are  proposing  to  delete 
current  section  319.103  on  conversion 
to  the  SL  and  ST  systems  under  FEPCA 
since  all  conversion  actions  have 
already  taken  place. 

(1)  Subpart  A,  General.  The  subpart 
contains  provisions  on  coverage  [Ch. 
319.  2-1  and  3-11,  applicability  of 
regulatory  provisions  relating  to  the 
competitive  and  excepted  services  in 
general  (Ch.  319,  2-lel,  and  reporting 
reauirements  (Ch.  319, 1-3). 

(2)  Subpart  B,  Position  Allocations 
and  Establishment.  The  subpart  requires 
agencies  to  receive  an  allocation  from 
OPM  for  their  SL  and  ST  positions  in 
accordance  with  5  U.S.C.  3104  and 
5108.  It  delegates  authority  to  agencies 
to  establish  individual  SL  and  ST 
positions  within  their  allocation  in 
accordance  with  prescribed  criteria.  (Ch. 
319.  2-2  and  3-2] 

(3)  Subpart  C,  Qualifications 
Requirements.  The  subpart  delegates 


authority  to  agencies  to  establish 
qualifications  standards  and  to  approve 
the  qualifications  of  individual 
appointees  in  accordance  with 
prescribed  criteria.  [Ch.  319,  2-4.  3-3. 
and  A-1] 

(4)  Subpart  D.  Recruitment  and 
Examination. 

The  subpart  delegates  authority  to 
agencies  to  recruit  and  examine 
applicants  and  establish  civil  service 
registers  for  SL  positions  in  the 
competitive  service  in  accordance  with 
prescribed  criteria.  [Ch.  319.  2-5b  and 
A-2]  The  criteria  implement  provisions 
in  statute  (5  U.S.C.  chapter  33, 
subchapter  I)  and  elsewhere  in  the 
regulations  for  examination, 
certification,  and  selection  of 
individuals  who  do  not  have  status  in 
the  competitive  service.  These  criteria 
include  rating  applicants  on  a  70  to  100- 
point  scale,  with  veterans  preference 
points  (5  CFR  337.101),  and  applying 
the  "rule  of  three"  in  selection  (5  CFR 
part  332,  subpart  D).  Actions  to  fill  SL 
positions  in  the  competitive  service  by 
reassignment,  promotion,  transfer,  or 
reinstatement  of  individuals  with  status 
are  subject  to  the  regulatory  provisions 
applicable  to  those  actions  in  general 
(e.g..  5  CFR  part  335  for  promotions). 

Under  5  U.S.C.  3325,  ST  positions  are 
filled  without  competitive  examination. 
The  subpart  provides  that  since  the 
positions  are  not  filled  by  competitive 
examination,  citizenship  and 
probationary  period  requirements  are 
not  applicable.  [Ch.  319,  2-5d  and  3-4dl 

Part  359,  Removal  From  the  SES; 
Guaranteed  Placement  in  Other 
Personnel  Systems 

(1)  Subpart  F.  Reduction  in  Force. 

Section  359.601(b)  is  revised  by 
adding  a  definition  of  "agency"  in 
paragraph  (3)  as  an  executive 
department  or  independent 
establishment.  Thus  for  RIF  purposes 
the  entire  Department  of  Defense  is 
treated  as  one  agency,  although  this  still 
allows  initial  competition  to  be  held  in 
separate  components.  [Supp.  SlO-7a(3)] 

Section  359.602(a)(2)  on  competitive 
procedures  is  revised  to  provide  that 
final  performance  ratings,  not  interim 
ratings,  must  be  used  in  determining 
retention  standing.  Ratings  for  more 
than  1  year  may  be  considered.  (Supp. 
SlO-7d(5)]  Section  359.602(a)(4)  is 
added  to  provide  certain  exceptions  to 
the  use  of  competitive  procedures  when 
an  agency  is  being  abolished.  (Supp. 
Sia-7d(l)(b)l 

Sections  359.603  (a)(1)  and  (d)(2)  are 
revised  to  permit  the  agency  head  to 
delegate  to  an  official  at  the  Assistant 
Secretary  level  or  above  in  departments, 
or  an  equivalent  official  above  the 


director  of  personnel  in  other  agencies, 
the  authority  to  certify  to  OPM  that  the 
agency  does  not  have  an  SES  position 
for  a  RIF'd  employee  or  that  a  RIF'd 
employee  referred  by  OPM  is  not 
qualified  for  the  referred  position. 
Current  regulations  do  not  permit  any 
delegation.  Agencies  have  pointed  out 
that  sometimes  it  is  difficult  to  get  the 
agency  head  to  act  in  a  timely  manner 
because  of  other  activities  where  the 
agency  head  is  involved,  and  they  have 
indicated  the  same  problem  would  arise 
if  delegation  was  limited  to  the  deputy 
agency  head.  We  believe  the  proposed 
condition  on  the  degree  of  delegation 
will  allow  more  efficient  conduct  of  the 
RIF  program  while  providing  that 
determinations  are  reviewed  at  a  high 
enough  level  to  assure  that  employee 
rights  are  protected. 

Section  359.603(a)(4)  is  added  to  state 
explicitly  that  a  RIF'd  employee  remains 
a  career  SES  appointee  during  the  OPM 
placement  period.  (Supp.  SlO-7e(l){f)l 

Section  359.603(d)(3)  is  added  to 
cover  situations  where  an  agency 
cancels  a  position  to  which  a  RIF'd 
employee  was  referred  by  OPM.  (Supp. 
Sll-3f(4)(d)l 

Section  359.603(f)  is  revised  to  state 
that  OPM  placement  efforts  will  cease  if 
an  employee  declines  a  reasonable  offer 
of  placement.  [Supp.  Sll-3c(4)l 

Section  359.605  is  revised  to  bring  the 
notice  requirements  following  a  RIF  into 
accordance  with  those  in  Supp.  Sl0-7g. 
(2)  Subpart  G.  Guaranteed  Placement. 
In  section  359.705.  new  paragraph  (b) 
provides  that  an  employee  who  is 
placed  in  another  agency  under  the 
subpart  is  entitled  to  saved  pay  under  5 
U.S.C.  3594.  (Supp.  SlO-8d(2)j 

New  Section  359.705(c)  provides  that 
the  Executive  Level  V  cap  that  normally 
applies  to  General  Schedule  basic  pay  ' 
does  not  apply  if  the  employee  is 
receiving  saved  pay  under  5  U.S.C. 
3594.  Thus  the  employee  could  save  his 
or  her  full  SES  basic  pay  even  if  it  was 
above  the  rate  of  Executive  Level  V. 
[Supp.  SlO-8d(3)l  Note,  however,  that 
there  is  .no  provision  in  statute  for 
retaining  locality  pay  upon  removal 
from  the  SES.  Therefore,  the  employee 
is  entitled  only  to  any  locality  pay  for 
the  position  in  which  placed  outside  the 
SES.  If  the  position  is  in  the  General 
Schedule,  the  Executive  Level  IV  cap  on 
combined  basic  pay  and  locality  pay  in 
5  U.S.C.  5304(g)(1)  would  be  applicable. 

New  section  359.705(e)  states  the 
conditions  under  which  saved  pay  is 
terminated.  This  is  a  matter  not  covered 
in  existing  regulations.  The  termination 
provisions  are  similar  to  those  for 
termination  of  pay  retention  in  5  CFR 
536.209. 
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(3)  Subpart  H.  Furlough  in  the  SES. 
Section  359.803  is  revised  to  indicate 
that  22  workdays  are  equivalent  to  30 
calendar  days.  (Supp.  SlO-9b  and  cl 

Part  534,  Subpart  D,  Pay  and 
Performance  Awards  Under  the  SES 

(1)  Section  534.401,  Definitions  and 
setting  individual  basic  pay.  Paragraph 
(0  is  added  to  incorporate  ^m  FPM 
Letter  920-22  provisions  restricting  the 
reduction  in  pay  of  career  SES  members 
to  performance  and  disciplinary 
rea.sons. 

(2)  Section  534.403  Performance 
awards. 

Paragraph  (a)(1)  is  revised  to  include 
eligibility  criteria  currently  in  Supp. 
S9-3b. 

Paragraph  (a)(4)  is  added  to  state  the 
Hnal  authority  of  the  agency  head  to 
determine  who  receives  a  performance 
award  and  the  amount  of  the  award. 
ISupp.  S9-3fl 

Paragraph  (c)  is  revised  to  state  that 
the  minimum  and  maximum  limits  of  5 
and  20  percent  of  basic  pay  for 
individual  awards  do  not  include 
locality  pay.  Per  5  U.S.C  5304(c)(2)(A). 
locality  pay  is  considered  part  of  basic 
pay  only  when  provided  by  law  or 
regulation.  5  U.S.C.  4505a(a)(2)(B) 
specifically  provides  that  the  rate  of 
basic  pay  for  computing  performance 
awards  outside  the  SES  be  determined 
without  taking  into  account  locality  pay. 
The  proposed  regulation  provides  the 
same  exclusion  for  the  SES. 

Paragraph  (f)  is  revised  to  provide  that 
if  the  full  performance  award  cannot  be 
paid  because  of  the  Executive  Level  I 
ceiling  on  aggregate  compensation  and 
the  excess  amount  is  carried  over  to  the 
next  calendar  year,  the  full  award  is 
charged  against  the  agency's  bonus  pool 
for  the  Gscal  year  in  which  the  initial 
payment  was  made.  (Supp.  S9-3g{2)| 

(3)  Section  534.405,  Restrictions  on 
premium  pay  and  compensatory  time. 
This  section  is  added.  Paragraph  (a) 
notes  the  statutory  prohibition  on 
premium  pay,  including  overtime  pay, 
for  SES  members.  Paragraph  (b) 
provides  that  since  SES  members  are 
not  eligible  for  overtime  pay,  they  also 
may  not  receive  compensatory  tinje, 
except  for  religious  purposes.  iSiipp. 
Sl2-lb| 

E.0. 12866,  Regulatory  Planning  and 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  .substantial  number  of  small  entities 


bee  luse  it  will  only  a^ect  Federal 
Go^  emment  employees  who  are  in 
exe  initive  positions. 

Lis  of  Subjects 

5C'R Parts 214,  317.319. and 359 

C  ovemment  employees. 

SC'B  Part  534 

C  ovemment  employees,  hospitals, 
stu(  ents,  wages. 

Offi  ;e  of  Personnel  Managomont. 
Jan  !S  B.  King, 

Din  dor. 

A  ccordingly,  OPM  proposes  to  amend 
5  C  ="R  Parts  214,  317,  319,  359,  and  534 
as  f  )llows: 

PA  IT  214— SENIOR  EXECUTIVE 
SEIiVICE 

1  The  authority  citation  for  part  214 
con  tinues  to  read  as  follows: 

Aiihority:5U.S.C3132. 
Sul  part  B — General  Provisions 

2  In  subpart  B,  §  214.203  and 

§  2'  4.204  are  added  to  read  as  follows: 

§  21 1.203    Reporting  requirements. 

Agencies  shall  report  such 
information  as  may  be  requested  by 
OP  A  relating  to  positions  and 
em  iloyees  in  the  Senior  Executive   ~ 
Ser  dee. 


( 
OP^ 


to  t  le  i 

may 

regi 

ag 
of 
oth^r 


S2'!fl.204    Interchange  agreements. 

)  In  accordance  with  5  CFR  6.7, 
and  agency  with  an  executive 
personnel  system  essentially  equivalent 
Senior  Executive  Service  (SES) 
,  pursuant  to  legislative  and 
latory  authorities,  enter  an 
agreement  providing  for  the  movement 
I  ersons  between  the  SES  and  the 
system.  The  agreement  shall 
def  ne  the  status  and  tenure  that  the 
per  ions  affected  shall  acquire  upon  the 
mo  rement. 

i)  Persons  eligible  for  movement 
mu  it  be  serving  in  permanent, 
cor  tinuing  positions  with  career  or 
car  er-type  appointments.  They  must 
moi  it  the  qualifications  requirements  of 
anj  position  to  which  moved. 

(i :)  An  interchange  agreement  may  bo 
disi  :onUnued  by  either  party  under  such 
cor  ditions  as  provided  in  the 
agr  lement. 

PA  ^T  317— EMPLOYMENT  IN  THE 
SEiilOR  EXECUTIVE  SERVICE 

a  The  authority  citation  for  part  317 
c:or  tinues  to  read  as  follows: 

A  ulhority:  5  U.S.C.  3392,  3393.  3393a, 
339  i,  3397,  3.'>93,  and  3.595. 


Subpart  C— Conversion  to  the  Senior 
Executive  Servlcs 

4.  In  subpart  C,  §  317.301  is  amended 
by  redesignating  paragraph  (a)(4)  as 
paragraph  (a)(5)  and  by  adding  a  new 
paragraph  (a)(4)  to  read  as  follows: 

§317.301    Conversion  coverage. 

(a)*  *  • 

(4)  The  implementation  of  the  SES  in 
a  formerly  excluded  agency  when  OPM 
determines  that  the  agency  is  an 
"Executive  agency"  under  5  U.S.C 
3132(a)(1). 


Subpart  D— Oualiffcations  Standards 

5.  In  subpart  D,  the  current  paragraph 
in  §  317.401  is  designated  as  paragraph 
(a),  and  paragraph  (b)  is  added  to  read 
as  follows: 

§317.401    General. 

*  •        *        *        • 

(b)  A  written  qualification  standard 
must  be  established  for  a  position  before 
any  appointment  is  made  to  the 
position.  If  a  position  is  being  filled 
competitively,  the  standard  must  be 
established  before  the  position  is 
announced. 

Subpart  E— Career  Appointments 

6.  In  subpart  E.  §  317.501  is  amended 
by  revising  the  last  sentence  of 
paragraph  (a),  revising  paragraph  (b)(2), 
and  by  adding  paragraph  (f)  to  read  as 
follows: 

§  31 7.501    Recruitment  and  selection  for 
initial  SES  career  appointment 

(a)*  *  •  The  ERB  shall,  in 
accordance  with  the  requirements  of 
this  section,  conduct  the  merit  staffing 
process  for  initial  SES  career 
appointment. 

(b)"   •  • 

(2)  Announcements  of  SES  vacancies 
to  be  filled  by  initial  career  appointment 
must  be  listed  in  OPM's  publication  of 
SES  vacancies  for  at  least  14  calendar 
days,  including  the  date  of  publication. 

*  *        «        •        • 

(f)  OPM  review.  OPM  may  review 
proposed  career  appointments  to  ensure 
that  they  comply  with  all  merit  staffing 
requirements  and  are  free  of  any 
impropriety.  An  agency  shall  take  such 
action  as  OPM  may  require  to  correct  an 
action  contrary  to  any  law,  rule,  or 
regulation. 

7.  Section  317.502  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b),  revising  paragraph  (d),  redesignating 
paragraph  (e)  as  paragraph  (Q,  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 
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§  3 1 7.502    Qualifications  Review  Board 
certification. 

•  •        •        *        « 

(b)  •  *  *  Requests  must  be  received 
by  OPM  within  12  months  from  the 
closing  date  of  a  vacancy 
announcement,  or  in  the  case  of  an  SES 
candidate  development  program,  within 
12  months  from  the  date  of  completion 
of  the  program,  unless  the  time  period 
is  extended  by  OPM. 

•  •        »        *        * 

(d)  OPM  may  determine  the 
disposition  of  agency  QRB  requests 
where  the  QRB  has  not  yet  acted  if  the 
agency  head  leaves  office  or  announces 
an  intention  to  leave  office,  if  the 
President  has  nominated  a  new  agency 
head,  or  if  there  is  a  Presidential 
transition. 

(e)  OPM  will  not  submit  to  a  QI^  any 
at:tion  to  convert  a  noncareer  SES 
employee  to  a  career  SES  appointment 
in  the  employee's  current  position  or  a 
successor  to  that  position. 

8.  Section  317.503  is  amended  by 
removing  the  last  sentence  in  paragraph 
(b).  redesignating  paragraphs  (c)  and  (d) 
as  paragraphs  (d)  and  (e)  respectively, 
and  adding  a  new  paragraph  (c)  and 
paragraph  (f)  to  read  as  follows: 

§  31 7.503    Prot>ationary  period. 

•  •        •        •         • 

(c)  The  following  conditions  apply  to 
t  rediting  service  towards  completion  of 
the  probationary  period. 

(1)  Time  on  leave  with  pay  while  in 
an  SES  position  is  credited.  Earned 
leave  for  which  the  employee  is 
compensated  by  lump-sum  payment 
upon  separation  is  not  credited. 

(2)  Time  in  a  nonpay  status  while  in 
an  SES  position  is  credited  up  to  a  total 
of  30  calendar  days  (or  22  workdays). 
After  30  calendar  days,  the  probationary 
period  is  extended  by  adding  to  it  time 
equal  to  that  served  in  a  nonpay  status. 

(3)  Time  absent  on  military  duty  or 
due  to  compensable  injury  is  credited 
upon  restoration  to  the  SES  when  no 
other  break  in  SES  service  has  occurred. 

(4)  Time  following  transfer  to  an  SES 
position  in  another  agency  is  credited, 
i.e..  the  individual  does  not  have  to  start 
a  new  probationary  period. 

•        •        •        *        • 

(0  An  individual  who  separated  from 
the  SES  during  the  probationary  period 
and  who  has  been  out  of  the  SES  more 
than  30  calendar  days  must  serve  a  new 
1-year  probationary  period  upon 
reappointinent  and  may  not  credit 
previous  time  in  a  probationary  period. 
In  the  following  situations,  however, 
there  is  an  exception  and  the  individual 
is  only  required  to  complete  the 


remainder  of  the  previously  served 
probationary  period. 

(1)  The  individual  left  the  SES 
without  a  break  in  senice  for  a 
Presidential  appointment  and  is 
exercising  reinstatement  rights  under  5 
U.S.C.  3593(b). 

(2)  The  individual  left  the  SES 
without  a  break  in  service  for  other 
civilian  employment  that  provides  a 
statutory  or  regulatory  reemployment 
right  to  the  SES  when  no  other  break  in 
service  occurred. 

(3)  The  break  in  SES  service  was  the 
result  of  military  duty  or  compensable 
injury,  and  the  time  credited  under 
paragraph  (c)(.3)  of  this  section  was  not 
sufficient  to  complete  the  probationary 
period. 

Subpart  F— Noncareer  and  Limited 
Appointments 

9.  In  subpart  F.  the  heading  for  the 
subpart  is  revised  to  read  as  follows: 

10.  Section  317.601  is  revised  to  read 
as  follows: 

§317.601    Authorization 

(a)  An  agency  may  make  a  noncareer 
or  limited  appointment  only  to  a  general 
position. 

(b)  Each  use  of  a  noncareer 
appointment  authority  must  be 
approved  individually  by  the  Office  of 
Personnel  Management,  and  the 
authority  reverts  to  the  Office  upon 
departure  of  the  incumbent,  unless 
otherwise  provided  by  the  Office. 

(c)  Use  of  a  limited  appointment 
authority  is  subject  to  the  conditions  in 
this  paragraph. 

(1)  Agencies  are  provided  a  pool  of 
limited  appointment  authorities  equal  to 
two  percent  of  their  Senior  Executive 
Ser\-ice  (SES)  position  allocation,  or  one 
authority,  whichever  is  greater.  An 
agency  may  use  the  pool  to  make  a 
limited  appointment  only  of  an 
individual  who  has  a  career  or  career- 
conditional  appointment  (or  an 
appointment  of  equivalent  tenure)  in  a 
permanent  civil  ser\'ice  position  outside 
the  SES.  If  necessary,  the  Office  of 
Personnel  Management  may  suspend 
use  of  the  pool  authority. 

(2)  Each  use  of  a  limited  appointment 
authority  other  than  under  paragraph 
(c)(1)  of  this  section  must  be  approved 
individually  by  the  Office,  and  the 
authority  reverts  to  the  Office  upon 
departure  of  the  incumbent,  unless 
othenvise  provided  by  the  Office. 

11.  Section  317.602  is  amended  by 
revising  the  heading  and  removing  the 
first  sentence  in  paragraph  (a)  to  read  as 
follows: 


§  31 7.602    Conditions  of  a  limited 
appointment 

12.  Section  317.603  is  amended  by 
revising  the  heading  and  the  first 
sentence  to  read  as  follows: 

§317.603    Selection. 

An  agency  may  make  a  noncareer  or 
limited  appointment  without  the  use  of 
merit  staffing  procedures.*  *  * 

13.  Section  317.604  is  amended  by 
revising  the  heading,  designating  the 
first  paragraph  as  paragraph  (b), 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (b)(1)  and  (b)(2)  respeclively. 
and  by  adding  a  new  paragraph  (a)  to 
read  as  follows: 

§317.604    Reassignment 

(a)  An  agency  may  reassign  a 
noncareer  appointee  only  with  the  prior 
approval  of  the  Office  unless  othenvise 
provided  by  the  Office. 
•        •        •        •        • 

14.  Section  317.605  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§317.605    Tenure  of  appointees. 

(a)  A  noncareer  or  limited  appointee 
does  not  acquire  status  within  the 
Senior  Executive  Service  on  the  basis  of 
the  appointment. 

(b)  An  agency  may  terminate  a 
noncareer  or  limited  appointment  at  anv 
time,  unless  a  limited  appointee  is 
covered  under  5  CFR  752.601(c)(2).  The 
agency  must  give  the  noncareer  or 
limited  appointee  a  wTitten  notice  at 
least  1  day  prior  to  the  effective  date  of 
the  removal. 


Subpart  G— SES  Career  Appointment 
by  Reinstatement 

15.  In  subpart  G.  §  317.703  is 
amended  by  designating  the  material 
after  the  heading  in  paragraph  (a)  as 
paragraph  (a)(1)  and  adding  a  new 
paragraph  (a)(2)  to  read  as  follows: 

§317.703    Guaranteed  reinstated: 
Presidential  appointees. 

(a)  *  *  • 

(2)  If  an  individual  is  sening  under  a 
Presidential  appointment  with 
reinstatement  entitlement  and  receives 
another  Presidential  appointment 
without  a  break  in  ser\'ice  between  the 
two  appointments,  the  individual 
continues  to  be  entitled  to  be  reinstated 
to  the  SES  following  termination  of  the 
second  appointment.  If  there  is  an 
interim  period  between  the  two 
Presidential  appointments,  the 
individual  must  be  reinstated  as  an  SES 
career  appointee  before  the  effective 
date  of  the  second  appointment  to 
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preserve  reinstatement  entitlement 
following  termination  of  the  second 
appointment. 


Subpart  H— Retentiort  of  SES 
Provisions 

IR.  In  subpart  H.  §317.801  is 
amended  by  revising  the  heading  for 
paragraph  (b).  de.signating  the  material 
after  the  heading  in  paragraph  (h)  as 
paragraph  (b)(1).  adding  paragraphs 
(b)(2)  and  (b){3),  and  by  removing 
paragraph  (d)  to  read  as  follows: 

§  317.801     Retention  o(  SES  Provisions. 

•  »         •         •    -     ♦ 

(h)  Eh'ctinn. 
»        *      .  •        ♦        * 

(2)  The  appointing  agency  is 
responsible  for  advising  the  appointee 
of  the  election  opportunity.  The  election 
decision  must  he  in  writing. 

(3)  If  an  appointee  elects  to  retain  SES 
basic  pay,  the  appointee  is  entitled  to 
receive  locality-based  comparabilitv 
payments  under  5  CFR,  part  531, 
subpart  F,  if  such  pay  is  applicable  to 
SES  employees  in  the  locality  pay  area, 
and  any  applicable  special  pay 
adjustment  for  a  law  enforcement  officer 
under  5  CFR  part  5J1.  subpart  C,  even 
though  the  appointee  may  be  in  an 
Executive  Schedule  position  otherwise 
excluded  from  such  payments. 

Suljpart  I— Reassignments,  Transfers, 
and  Details 

17.  In  subpart  I.  §  317.901  is  amended 
by  adding  paragraph  (d)  to  read  as 
follows: 

§317.901     Reassignments. 

•  •         •         *         • 

(d)  A  15  or  60-day  advance  notice 
described  in  paragraph  (b)  of  this 
section  may  be  issued  during  the  120- 
day  moratorium  on  the  involuntary 
rea.ssignment  of  a  career  appointee 
described  in  paragraph  (c)  of  this 
section,  but  an  involuntary 
reassignment  may  not  be  effected  until 
the  moratorium  has  ended. 

18.  Section  317.903  is  amended  by 
revising  paragraph  (b)(2)  and  by  adding 
paragraphs  (b)(3)  and  (b)(4)  to  read- as 
follows: 

§317.903    Details. 

•  *         »         *         • 

.  (b)  *  *  • 

(2)  An  agency  may  not  detail  an  SES 
employee  to  unclassified  duties  for- 
more  than  240  days. 

(3)  An  agency  must  use  <;ompetitivo 
procedures  when  detailing  a  non-SES 
employee  to  an  SES  position  for  more 
than  240  days  unless  the  employee  is 


Jiigible  for  a  noncompetitive  career  SES 
ippointment. 

(4)  An  agency  must  obtain  OPM 
ipproval  for  a  detail  of  more  than  240 
lays  if  the  detail  is  of: 

(i)  A  non-SES  employee  to  an  SES 
josition  that  supervi.ses  other  SES 
positions;  or 

(ii)  An  SES  employee  to  a  position  at 
he  GS-15  or  equivalent  level  or  below. 

19.  Part  319  is  revised  to  read  as 
bllaws: 

>ART  319— EMPLOYMENT  IN  SENIOR- 
.EVEL  AND  SCIENTIFIC  AND 
ROFESSIONAL  POSITIONS 

iubpart  A— General  '* 

>ec. 

19.101  Coverage. 

19.102  Senior-level  positions. 

19.103  Scientific  and  profcssinniil 
positions. 

19.104  Applicable  instructions. 
19.103    Reporting  requiromrnts. 

iubpart  B — Position  Allocations  and 
istablishment 

19.201  Coverage. 

19.202  Allocation  of  positions. 

19.203  Establishment  of  positions, 

tubpart  C — Qualifications  Requirements 

19.301  Qualifications  standards. 

19.302  Individual  qualifications. 

iubpart  D— Recruitment  and  Examination 

;  19.401     Senior-level  positions. 
19.402    Scientific  and  professional 
positions. 

Authority:  5  U.S.C.  1104.  3104.  3324.  ,3325. 
:  108.  and  5376. 

(ubpart  A— General 

319.101  Coverage. 

(a)  This  part  covers  senior-level  (SL) 
nd  scientific  and  professional  (ST) 
lositions  that  are  classified  above  GS- 
5  and  are  paid  under  5  U.S.C.  5376. 
iee  5  CFR  part  534,  subpart  E.  for  pay 
rovisions. 

(b)  Positions  that  meet  the  criteria  for 
lacement  in  the  Senior  Executive 
lervice  (SES)  under  5  U.S.C.  3132(a) 

I  lay  not  be  placed  in  the  SL  or  ST 

!  ystem  and  are  not  covered  by  this  part. 

319.102  Senior-level  positions. 

(a)  SL  positions  are  positions 

I  lassified  above  GS-15  pursuant  to  5 
J.S.C;  5108  that  are  not  covered  by 
ther  pay  systems  (e.g.  the  SES  and  ST 

!  y.stems). 

(b)  Positions  in  agencies  that  are 
xcluded  from  5  U.S.C.  chapter  51 
Classification)  under  section  5102(a).  or 
ositions  that  meet  one  of  the 
xclusions  in  section  5102(c),  are 

«  xcluded  from  the  SL  system. 

(c)  SL  positions  in  the  executive 

I  ranch  are  in  the  competitive  servic " 


unless  the  position  is  excepted  by 
statute.  Executive  order,  or  the  Office  of 
Personnel  Management  (OPM). 

§319.103    Scientific  and  professional 
positions. 

(a)  ST  positions  are  established  under 
5  U.S.C.  3104  to  carry  out  research  and 
development  functions  that  require  the 
services  of  specially  qualified 
per.sonne4. 

(b)  Research  and  development 
functions  are  defined  in  appendix  2  of 
the  Introduction  to  the  Position 
Classification  Standards. 

(c)  An  ST  position  must  be  engaged  in 
research  and  development  in  the 
physical,  biological,  medical,  or 
engineering  sciences,  or  a  closely 
related  field. 

(d)  ST  positions  are  in  the  competitive 
service. 

§319.104    Applicable  Instructions. 

Provisions  in  statute.  Executive  order, 
or  regulations  that  relate  in  general  to 
competitive  and  excepted  ser\'ice 
positions  and  employment  apply  to 
positions  and  employment  under  the  SL 
and  ST  systems  unless  there  is  a  specific 
provision  to  the  contrary. 

§319.105    Reporting  requirements. 

Agencies  shall  report  such 
information  as  may  be  requested  by 
OPM  relating  to  SL  and  ST  positions 
and  employees. 

Subpart  B— Position  Allocations  and 
Establishment 

§319.201    Coverage. 

This  section  applies  to  SL  positions  in 
an  executive  agency  per  5  U.S.C.  5108 
and  ST  positions  in  any  agencv  per  5 
U.S.C.  3104. 

§319.202    Allocation  Of  positions. 

SL  and  ST  positions  may  be 
established  only  under  a  position 
allocation  approved  by  OPM. 

§  319.203    Establishment  of  positions. 

(a)  Prior  approval  of  OPM  is  not 
required  to  establish  individual  SL  and 
ST  positions  within  an  allocation,  but 
the  positions  must  be  established  in 
accordance  with  the  standards  and 
procedures  in  paragraph  (b)  of  this 
section.  OPM  reserves  the  right  to 
require  the  prior  approval  of  individual 
positions  if  the  agency  is  not  in 
compliance  with  these  standards  and 
procedures. 

(b)  Before  an  SL  or  ST  position  may 
be  established,  an  agency  must: 

(1)  Prepare  a  description  of  the  duties, 
responsibilities,  and  supervisory 
relationships  of  the  position;  and 

(2)  Determine,  consistent  with 
published  position  clas.sincation 
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standards  and  guides  and  accepted 
classification  principles,  that  the- 
position  is  properiy  classified  above 
GS-15.  In  addition,  for  an  ST  position 
an  agency  must  determine  that  the 
position  meets  the  functional  research 
and  development  criteria  described  in 
§319.103. 

Subpart  0— Qualifications 
Requirements 

§319.301    OuaHflcatlons  standards. 

(a)  General.  Agency  heads  are 
responsible  for  establishing 
qualifications  standards  in  accordance 
with  the  criteria  in  this  section. 

(1)  The  standard  must  be  in  writing 
and  identify  the  breadth  and  depth  of 
the  knowledges,  skills,  and  abilities,  or 
other  qualifications,  required  for 
successful  performance  in  position. 

(2)  Each  criterion  in  the  standard 
must  be  job  related. 

(3)  The  standard  may  not  include  any 
criterion  prohibited  by  law  or 
regulation. 

(b)  Standards  for  senior-level 
positions. 

(1)  The  standard  must  be  specific 
enough  to  enable  applicants  to  be  rated 
and  ranked  according  to  their  degree  of 
qualifications  when  the  position  is 
being  filled  on  a  competitive  basis. 

(2)  The  standard  may  not  include  a 
minimum  length  of  experience  or 
minimum  education  requirement 
beyond  that  authorized  for  similar 
positions  in  the  General  Schedule. 

(c)  Standards  for  scientific  and 
professional  positions.  (1)  Unless  the 
agency  obtains  the  approval  of  OPM,  the 
standard  must  provide  that  the 
candidate  have  at  least  3  years  of 
specialized  experience  in,  or  closely 
related  to,  the  field  in  which  the 
candidate  will  work.  At  least  1  year  of 
this  experience  must  have  been  in 
planning  and  executing  difficult 
programs  of  national  significance  or 
planning  and  executing  specialized 
programs  that  show  outstanding 
attainments  in  the  field  of  research  or 
consultation. 

(2)  Agencies  may  require  that  at  least 
1  year  of  the  specialized  experience 
must  be  at  least  equivalent  to  experience 
at  GS-15. 

(3)  Agencies  may  require  applicants  to 
furnish  positive  evidence  that  they  have 
performed  highly  creative  or 
outstanding  research  where  similar 
abilities  are  required  in  the  ST  position. 

§319.302    Individual  qualifications. 

Agency  heads  are  delegated  aothority 
to  approve  the  qualifications  of 
individuals  appointed  to  SL  and  ST 
positions.  The  agency  head  mu.st 


determine  that  the  individual  meets  the 
qualifications  standards  for  the  position 
to  which  appointed. 

Subpart  D— Recruitment  and 
Examination 

§  31 9.401    Senior-level  positions. 

(a)  General.  This  section  applies  to 
appointments  from  a  civil  service 
register.  It  does  not  apply  to 
reassignments,  promotions,  transfers, 
and  reinstatements,  which  shall  be 
made  in  accordance  with  applicable 
statutory  and  regulatory  provisions. 

(1)  Agency  heads  are  delegated 
authority  to  recruit  and  examine 
applicants  for  SL  positions  in  the 
competitive  service,  establish 
competitor  inventories,  and  issue 
certificates  of  eligibles  in  conformance 
with  the  requirements  of  this  section, 
other  applicable  regulations,  and 
statute. 

(2)  Agencies  shall  take  such  action  as 
OPM  may  require  to  correct  an  action 
taken  under  delegated  authority. 

(3)  Delegated  authority  may  be 
terminated  or  suspended  at  any  time  by 
OPM  for  reasons  such  as.  but  not 
limited  to: 

(i)  Evidence  of  unequal  treatment  of 
candidates:  or 
(ii)  Identifiable  merit  system  abuses. 

(b)  Recruitment.  (1)  A  recruiting  plan, 
with  appropriate  emphasis  on 
affirmative  recruitment,  must  be 
developed  and  followed. 

(2)  Vacancy  announcements  must 
remain  open  for  a  minimum  of  14 
calendar  days.  The  closing  date  may  not 
be  a  nonworkday. 

(3)  State  Job  Service  offices  must  be 
notified  of  the  vacancy  in  accordance 
with  5  CFR  330.102.  Publication  in 
OPM's  listing  of  Senior  Executive 
Service  and  other  executive  vacancies, 
which  is  provided  the  ofTices,  will 
satisfy  this  i^quirement. 

(c)  Evaluation  of  applicants.  (1) 
Rating  factors  must  be  job-related  and 
based  on  competence  and  fitness. 

(2)  The  qualification  standard  must  be 
applied  impartially  to  all  applicants. 

(3)  Bona  fide  consideration  must  be 
given  to  all  applications  received  from 
eligible  applicants. 

(4)  All  eligible  applicants  must  be 
rated  on  the  same  basis. 

(5)  Numerical  ratings  must  be  used 
unless  the  total  number  of  eligible 
applicants  is  three  or  fewer  and  all  are 
in  the  same  category,  i.e.,  veterans  or 
nonveterans. 

(6)  The  raw  score  for  eligible 
applicants  must  be  converted  to  an 
earned  rating  on  a  scale  of  100  points, 
with  the  ImN-est  passing  score  set  at  70 
points. 


(7)  Five  or  ten  points  must  be  added 
to  the  earned  rating  of  each  eligible 
applicant  who  meets  the  requirements 
for  veteran  preference. 

(d)  Establishment  of  a  msterof 
eligibles.  (1)  Each  eligible  applicant  is 
entered  on  the  roster  according  to  the 
final  numerical  rating.  A  preference 
eligible  is  Usted  ahead  of  a 
nonpreference  eligible  with  the  same 
rating.  A  preference  eligible  who  has  a 
compensable  service-connected 
disability  of  10  percent  is  listed  ahead 
of  other  eligibles  without  this  kind  of 
preference  unless  the  vacancy  is  a 
scientific  or  professional  position  where 
there  is  a  minimum  education 
requirement. 

(2)  Applicants  are  placed  on  the 
selection  certificate  in  the  order  of  their 
ranking  on  the  roster  of  eligibles. 

(e)  Selection.  (1)  Selection  must  be 
from  among  the  top  three  candidates  on 
the  selection  roster  who  are  available  for 
appointment. 

(2)  The  selecting  official  may  not  pass 
over  an  eligible  with  veteran  preference 
to  appoint  an  eligible  without 
preference,  or  object  to  any  eligible, 
unless  the  action  is  approved  by  a 
designated  agency  official.  OPM. 
however,  retains  the  final  approval 
authority  on: 

(i)  Objections  or  passovers  based  on 
suitability  considerations. 

(ii)  Objections  or  passovers  based  oh 
medical  consideration  of  preference 
eligibles  with  a  comjiensable  ser\'ice- 
connected  disability  of  30  percent  or 
more:  and 

(iii)  Objections  based  on 
qualifications  which  would  result  in  the 
passover  of  a  preference  eligible  with  a 
compensable  service-connected 
disability  of  30  percent  or  more. 

(0  Applicant  rights.  (1)  Applicants 
upon  request  must  be  given  their 
numerical  score  and  their  relative 
position  on  the  certificate.  Thev  aLso 
may  have  access  to  qualification 
questionnaires  or  reports  of 
qualification  investigations  about 
themselves,  except  for  information  that 
would  identify  confidential  sources. 

(2)  Applicant  appeals,  grievances,  and 
complaints  are  subject  to  the  provisions 
ofS  CFR  300.104. 

(g)  Records.  (1)  Agencies  must 
maintain  records  sufficient  to  allow 
reconstruction  of  the  merit  staffing 
process. 

(2)  Records  must  be  kept  for  2  years 
after  an  appointment,  or,  if  no 
appointment  is  made,  for  2  >'ears  aftei 
the  closing  date  of  the  vacancy 
announcement. 
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S  319.402    Scientific  and  professional 
positions. 

(a)  ST  positions  ate  filled  without 
competitive  examination  under  a  U.S.C. 
3325. 

(b)  ST  positions  are  not  subject  to  the 
citizenship  requirements  in  5  CFR  part 
338,  subpart  A.  Agencies,  however, 
must  observe  any  restrictions  on  the 
employment  of  noncitizens  in    - 
applicable  appropriations  acts. 

(c)  ST  employees  acquire  competitive 
status  immediately  upon  appointment. 
They  are  not  required  to  serve  a 
probationary  or  trial  period. 

PART  359— REMOVAL  FROM  THE 
SENIOR  EXECUTIVE  SERVICE; 
GUARANTEED  PLACEMENT  IN  OTHER 
PERSONNEL  SYSTEMS 

20.  The  authority  citation  for  part  359 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302  and  3596,  unless 
otherwise  noted. 

Subpart  F— Removal  of  Career    - 
Appointees  as  a  Result  of  Reduction  in 
Force 

§359.601    General. 

*  ♦         •         »         • 

(b)*  *  • 

{3)_Agency  in  this  subpart  means  an 
executive  department  or  an  independent 
establishment. 

*  *        •        •        » 

22.  Section  359.602  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(2)  and  by  adding  a  new 
paragraph  (a)(4)  to  read  as  follows: 

§  359.602    Agency  reductions  in  force. 

(a)*  '  * 

(2)  *  *  •  When  performance  ratings 
are  used,  they  shall  be  the  final  ratings 
under  5  CFR  part  430,  subpart  C. 

*  •        »        •        • 

(4)  Competitive  procedures  are  not 
required  if  an  agency  is  being  aboli.shed, 
without  a  transfer  of  functions,  and  all 
SES  appointees  will  be  separated-.at  the 
same  time  or  within  3  months  of 
abolishment. 

*  •        •        •    "  • 

23.  Section  359.603  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)(1).  adding  a  new  paragraph  (a)(4), 
revising  the  last  sentence  in  paragraph 
(d)(2),  adding  paragraph  (d)(3),  and  by 
revising  paragraph  (0  to  read  as  follows: 

§359.603    0PM  priority  placement 
■  (a)  •   '   * 

(1)*  *  •  This  certification  may  not 
be  delegated  below  the  Assistant 
Secretary  level  in  a  department,  or  an 
equivalent  level  above  the  director  of 
personnel  in  other  agencies. 


(4)  An  individual  remains  a  career 
>ES  appointee  in  his  or  her  agency 
"uring  the  OPM  placement  period. 

*  *        *        » 

(d)  *   *   * 

(2)  *  *  •  The  response  may  not  be 
lelegated  below  the  Assistant  Secretary 
evel4n  a  department,  or  an  equivalent 
evel  above  the  director  of  personnel  in 
»ther  agencies. 

(3)  If  an  agency  cancels  a  position 
vhile  a  referral  to  the  position  is 
•ending,  the  appointee  will  be  entitled 
0  priority  consideration  for  the  position 
f  it  or  a  successor  position  is 
eestablished  in  the  SES  within  1  year 
f  the  cancellation  date  and  the 
ppointee  has  not  been  placed  in 
nother  SES  position. 

*  *        •        * 

(f)  Declination  by  employeti.  If  a  career 
ppointee  declines  a  reasonable  offer  of 
lacement.  OPM's  placement  efforts 
/ill  cease.  The  appointee  may  be 
1  amoved  from  the  SES  at  the  expiration 

<  f  the  agency  notice  period. 
24.  Section  359.605  is  revised  to  read 

<  s  follows: 

359.605    Notice  Requirements. 

(a)  Each  career  appointee  subject  to 

I  jmoval  under  §  359.604(b)  is  entitled  to 

specific,  written  notice  at  least  45 
( alendar  days  before  the  effective  date 
( f  the  removal.  The  notice  shall  state,  as 
minimum — 

(1)  The  action  to  be  taken  and  its 
I  rospective  effective  date; 

(2)  The  nature  of  the  competition, 

i  icluding  the  appointee's  competitive 
£  rea,  if  less  than  the  agency,  and 
f  ;anding  on  the  retention  register; 

(3)  The  place  where  the  appointee 

r  lay  inspect  the  regulations  and  records 
[  ertinent  to  the  action; 

(4)  Placement  rights  within  the  agency 
a  nd  through  OPM,  including  how  the 

e  mployee  can  apply  for  OPM  placement 
4isistance;  and 

(5)  The  appointee's  appeal  rights, 

i  icluding  the  time  limit  for  appeaJ  and 
t  le  location  of  the  Merit  Syslems 
F  rotection  Board  office  to  which  an 
a  jpcal  should  be  sent. 

(b)  A  career  appointee  who  has 

r  iceived  a  notice  under  paragraph  (a)  of" 
t  lis  section  is  entitled  to  a  second 
r  otice  in  writing  at  least  1  day  before 
r  imoval  from  the  SES.  The  notice  shall 
s|ate,  as  a  minimum — 

(1)  The  basis  for  the  removal,  i.e.,  5 
L.S.C.  3595(b)(5)  if  the  basis  is 
e  cpiration  of  the  45-day  OPM  placement 
p  Jriod,  or  5  U.S.C.  3595(b)(4)  if  the  basis 
i!  declination  of  a  reasonable  offer  of 
p  acement,  in  which  case  identify  the 
p  )sition  offered  and  the  date  on  which 
ii  was  declined; 


(2)  The  effective  date  of  the  removal; 

(3)  Placement  rights  outside  the  SES 
and,  when  applicable,  the  appointee's 
eligibility  for  discontinued  service 
retirement  in  lieu  of  placement;  and 

(4)  Reminder  of  the  appointee's 
appeal  rights. 

Subpart  G— Guaranteed  Placement 

25.  In  subpart  G,  §  359.705  is 
amended  by  redesignating  paragraph  (b) 
as  paragraph  (d)  and  by  adding  new 
paragraphs  (b),  (c),  and  (e)  to  read  as 
follows: 

§359.705    Pay. 

*  *         *         •         • 

(b)  An  employee  who  is  placed  under 
this  subpart  in  a  position  outside  the 
SES  in  another  agency  is  entitled  to 
receive  basic  pay  under  the  provisions 
of  this  .section. 

(c)  An  employee  who  is  placed  under 
this  subpart  in  a  General  Schedule 
position  is  not  subject  to  the  limitation 
on  General  Schedule  basic  pay  in  5 
U.S.C.  5303(0  of  level  V  of  the 
Executive  Schedule.  The  employee  is 
subject,  however,  to  the  limitation  on 
General  Schedule  basic  pay  plus 
locality-based  comparability  payments 
in  5  U.S.C.  5304(g)(l)of  levellVof  the 
Executive  Schedule. 

*  »        »        *        • 

(e)  Pay  received  under  this  .section 
shall  terminate  if: 

(1)  The  employee  has  a  break  in 
.service  of  1  workday  or  more;  or 

(2)  The  employee  is  demoted  based  on 
conduct  or  unacceptable  performance  or 
at  the  employee's  request. 

26.  The  authority  citation  for  subpart 
H  of  part  359  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  3133  and  313fi. 

Subpart  H— Furloughs  in  the  Senior 
Executive  Service 

27.  Section  359.803  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  359.803    Competition. 

Any  furlough  for  more  than  30 
calendar  days,  or  for  more  than  22 
workdays  if  the  furlough  does  not  cover 
consecutive  calendar  days,  shall  be 
made  under  competitive  procedures 
established  by  the  agency.  *   *   * 

PART  534— PAY  UNDER  OTHER 
SYSTEMS 

28.  The  authority  citation  for  part  534 
is  revised  to  read  as  follows; 

Authority:  5  U.S.C.  1104,  5307.  5351.  53.52, 
5353,  5376,  5383,  5384,  5385,  5541  and 
5550a. 
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Subpart  D— Pay  and  Performance- 
Awards  Under  the  Senior  Executive 
Service 

29.  Section  534.401  is  amended  by 
revising  paragraph  (c)(3)  and  paragraph 
(f)  to  read  as  follows: 

§534.401    Definitions  and  setting 
individual  t>asic  pay. 

*        •        •        •        • 

(c)'   •   • 

(3)  An  appointing  authority  may 
lower  the  pay  for  a  senior  executive 
only  one  rate  at  the  time  of  an 
adjustment.  Restrictions  on  reducing 
pay  of  career  senior  executives  are  in 
paragraph  (f)  of  this  section. 
»        •        •        •        • 

(f)  Restrictions  on  reducing  pay  of 
career  senior  executives.  (1)  The  ES  rale 
of  a  career  senior  executive  may  be 
reduced  involuntarily  in  the  appointee's 
agency  or  upon  a  transfer  of  function  to 
another  agency  only: 

(i)  For  performance  reasons,  i.e.,  the 
executive  has  received  a  less  than  fully 
successful  performance  rating  under  5 
CFR  part  430,  subpart  C,  or  has  been 
conditionally  recertified  or  not 
recertified  under  5  CFR  317.504;  or 

(ii)  As  a  disciplinary  action  resulting 
from  conduct  related  activity,  e.g., 
misconduct,  neglect  of  duty,  or 
malfeasance. 

(2)  If  the  pay  reduction  is  for 
performance  reasons,  the  agency  shall 
provide  the  executive  at  least  15  days' 
advance  wTitten  notice. 

(3)  If  the  pay  reduction  is  for 
disciplinary  reasons,  the  agency  shall: 

(i)  Provide  the  executive  at  least  30 
days'  advance  written  notice; 

(ii)  Provide  a  reasonable  time,  but  not 
less  than  7  days,  for  the  executive  to 
answer  orally  and  in  writing  and  to 
furnish  affidavits  and  other 
documentary  evidence  in  support  of  the 
answer; 

(iii)  Allow  the  executive  to  be 
represented  by  an  attorney  or  other 
representative;  and 

(iv)  Provide  the  executive  a  written 
decision  and  specific  reasons  therefor  at 
the  earliest  practicable  date. 

30.  Section  534.403  is  amended  by 
revising  paragraph  (a)(1),  redesignating 
paragraph  (a)(2)  as  paragraph  (a)(3). 
adding  new  paragraphs  (a)(2)  and  (a)(4). 
adding  a  sentence  at  the  end  of 
paragraph  (c).  and  by  adding  a  sentence 
at  the  end  of  paragraph  (f)  to  read  as 
follows: 

§  534.403    Performance  awards. 

(a)*   *   • 

(1)  To  be  eligible  for  an  award,  the 
individual  must  have  been  an  SES 
career  appointee  as  of  the  end  of  the 


performance  appraisal  period;  and  the 
individual's  most  recent  performance 
rating  of  record  under  part  430.  subpart 
C.  of  this  chapter  for  the  appraisal 
period  must  have  been  "Fully 
Successful"  or  higher. 

(2)  Individuals  eligible  for  a 
performance  award  include: 

(i)  A  former  SES  career  appointee  who 
elected  to  retain  award  eligibility  under 
5  CFR  part  317.  subpart  H.  If  the  salar>' 
of  the  individual  is  above  the  ES-6  pay 
rate,  the  ES-6  rate  is  used  for  crediting 
the  agency  award  pool  under  paragraph 

(b)  of  this  section  and  the  amount  the 
individual  may  receive  under  paragraph 

(c)  of  this  section. 

(ii)  A  reemployed  annuitant  with  an 
SES  career  appointment. 

(iii)  An  SES  career  appointee  who  is 
on  detail.  If  the  detail  is  to  another 
agency,  eligibility  is  in  the  individual's 
official  employing  agency,  i.e.,  the 
agency  from  which  detailed.  If  the 
appointee  is  on  a  reimbursable  detail, 
the  agency  to  which  the  appointee  is 
detailed  may  reimburse  the  employing 
agency  for  some  or  all  of  any  award,  as 
agreed  upon  by  the  two  agencies;  but 
the  reimbursement  does  not  affect  the 
award  pool  for  either  agency  as 
calculated  under  paragraph  (b)  of  this 
section. 
«        •        •        •        • 

(4)  The  agency  head  must  consider 
the  recommendations  of  the 
Performance  Review  Board  (PRB).  but 
the  agency  head  has  the  final  authority 
as  to  who  is  to  receive  a  performance 
award  and  the  amount  of  the  award. 

•  •        •        •        • 

(c)  •  *   *  The  rate  of  basic  pay  does 
not  include  locality-based  comparability 
payments  under  5  U.S.C.  5304  and  5 
CFR  part  531.  subpart  F.  or  special  law 
enforcement  adjustments  under  section 
404  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  and  5  CFR 
part  531,  subpart  C. 

•  *        •        •        * 

(f)  *   *  *  The  full  performance  award, 
however,  is  <:harged  against  the  agency 
bonus  pool  under  paragraph  (b)  of  this 
section  for  the  fiscal  year  in  which  the 
initial  payment  was  made. 

31.  Section  534.405  is  added  to  read 
as  follows: 

§  534.405    Restrictions  on  premium  pay 
and  compensatory  time. 

(a)  Under  5  U.S.C.  5541(2)(xvi)  and  5 
CFR  550.101(b){18).  members  of  the 
Senior  Executive  Service  (SES)  are 
excluded  from  premium  pay,  including 
overtime  pay. 

(b)  Since  SES  members  are  not 
eligible  for  overtime  pay,  they  also  are 
not  eligible  for  compensatory  time  in 


lieu  of  overtime  pay  for  work  performed 
as  an  SES  member.  SES  members  are 
eligible,  however,  for  compensatory 
time  earned  for  religious  purposes 
under  5  U.S.C.  5550a  and  5  CFR  part 
550.  subpart  J. 
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5  CFR  Part  531 
RIN  3206-AG39 

Pay  Under  the  General  Schedule; 
Locality-Based  Comparability 
Payments 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  proposed 
regulations  to  remove  six  metropolitan 
areas  from  the  "Rest  of  U.S."  locality 
pay  area  and  establish  six  new  localitv 
pay  areas  corresponding  to  these 
metropolitan  areas.  These  proposed 
changes  are  based  on  a  recommendation 
of  the  Federal  Salary  Council  and  are 
subject  to  certain  conditions  set  forth  by 
the  Council  for  the  purpose  of  applying 
locality-based  comparability  pajments 
in  January  1995  under  the  Federal 
Employees  Pay  Comparability  Act  of 
1990.  The  purpose  of  this  notice  is  to 
solicit  public  comments  on  the 
boundaries  of  locality  pay  areas 
recommended  by  the  Federal  Salary 
Council  before  the  President's  Pay 
Agent  makes  a  final  determination  on 
this  matter. 

DATES:  Comments  must  be  received  on 
or  before  November  17. 1994. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead.  Acting 
Assistant  Director  for  Compensation 
Policy,  Persormel  Systems  and 
Oversight  Group.  Office  of  Personnel 
Management,  Room  6H31, 1900  E  Street 
N\V..  Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Winstead,  (202)  606-2880. 
SUPPl-EMENTARY  INFORMATION:  Section 
5304(a)(1)  of  title  5.  United  States  Code, 
provides  that  comparability  payments 
shall  be  payable  within  each  locality 
determined  to  have  a  pay  disparity 
greater  than  5  percent.  Section 
5304(f)(1)  authorizes  the  President's  Pay 
Agent  (consisting  of  the  Secretary  of 
Labor,  the  Director  of  the  Office  of 
Management  and  Budget  (OMB).  and 
the  Director  of  the  Office  of  Personnel 
Management  (OPM))  to  provide  for  such 
pay  localities  as  the  Pay  Agent  considers 
appropriate.  In  so  doing,  the  Pay  Agent 
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must  give  thorough  consideration  to  the 
views  and  reconunendations  of  the 
Federal  Salary  Council,  a  body 
composed  of  experts  in  the  fields  of 
labor  relations  and  pay  and 
representatives  of  Federal  employee 
organizations.  Members  of  the  Federal 
Salary  Council  are  appointed  by  the 
President  and  meet  regularly  to  consider 
issues  related  to  the  locality  pay  system 
for  General  Schedule  employee.s. 

For  the  1994  lo«;3lity  paynients,  the 
Federal  Salan,-  Council  recommended 
establishing  a  total  of  28  locality  pay 
areas.  These  consisted  of  27  areas 
corresponding  to  Metropolitan 
Statistical  Areas  (MSA's)  or 
Con.solidated  Metropolitan  Statistical 
Areas  (CMSA"s),  including  "areas  of 
application"  contiguous  to  2  CMSA's, 
plus  1  area  composed  of  the  "Rest  of 
U.S."  (i.e.,  those  portions  of  the  48 
contiguous  Slates  not  located  within 
another  Io<:ality  pay  area).  MS.A's  and 
CMSA's  are  deiined  by  OMB.  After 
reviewing  public  comments  on  this 
proposal,  the  Pay  Agent  adopted  the' 
Federal  Salar>'  Council's 
recommendations  on  locality  pay  areas 
in  their  entirely.  (See  58  FR  69169. 
December  30,  199.^.  and  5  CFR 
531^03(b).) 

On  September  20,  lfl94.  the  Federal 
Salary  Council  presented  its 
recommendations  to  the  Pay  Agent 
concerning  the  areas  in  which  locality- 
based  comparability  payments  should 
be  paid  beginning  in  January  1995.  The 
Council  recommended  the  removal  of 
six  metropolitan  areas  from  the  "Rest  of 
U.S."  locality  pay  aresa  and  the 
establishment  of  six  new  locality  pay 
areas  corresponding  to  these 
metropolitan  areas.  The  MSA's  and 
CMSA's  affected  by  this 
recommendation  are  the  following:  (1) 
Albuquerque,  NM;  (2)  Columbus,  OH; 
(3)  Miami-Fort  Lauderdale,  FL;  (4)  New 
Orleans,  LA;  (5)  Portland-Salem,  OR- 
WA;  and  (6)  Richmond-Petersburg,  VA. 
As  noted  in  the  Council's  memorandum 
to  the  Pay  Agent,  these  six  metropolitan 
areas  ar^  those  in  which  the  Bureau  of 
Labor  Statistics  conducted  additional 
lotAil  salary  surveys  in  1993-94  at  the 
direction  of  the  Pay  Agent.  These  6  new 
locality  pay  areas  would  be  in  addition 
to  the  28  locality  pay  areas  established 
for  the  1994  locality  payments. 

In  its  memorandum  to  the  Pay  Agent, 
the  Federal  Salary  Council  noted  that 
the  pay  disparities  (between  Federal  and 
nbn-Federal  pay  rates  for  the  same 
levels  of  work)  in  the  6  recommended 
new  areas  and  the  27  previously 
established  kxality  pay  areas 
corresponding  to  MSA's/CMSA's  cannot 
be  determined  at  this  time  because  some 
of  the  data  needed  to  maiie  this 


determination  are  not  yet  available.  The 
C  Duncil  further  stated  its  belief  that  any 
ai  ea  in  which  the  pay  disparity  is  2/ 
1  tths  of  a  percentage  point  or  more 
b  ilow  the  pay  disparity  for  "Rest  of 
L  S."  should  be  dropped  as  a  separate 
p  ly  locality  and  combined  with  "Rest  of 
L  S."  Thus,  it  is  possible  that  once  all 
o  the  data  needeNJ  to  make  this 
d  itermination  become  available,  one  or 
n  ore  of  the  areas  listed  in  §  531.603(b) 
o  this  proposed  rule  may  not  meet  the 
it  5t  recommended  by  the  Federal  Salary 
C  tuncil. 

The  Federal  Salary  Counf-'il's 
m  emorandum  to  the  Pay  Agent  also 
ni  ited  that  the  identification  of  "areas  of 
a  plication" — i.e.,  areas  contiguous  to 
ai  MSA  or  CMSA  that  are  included  in 
til  B  corresponding  pay  locality  for 
Ic  ::ality  pay  purposes — has  received 
cc  nsiderable  attention  by  the  Council. 
D  iring  the  past  year,  the  Council  has 
re  :eived  requests  covering  10  separate 
g»  Dgraphic  areas  for  removal  from  the 
"1  est  of  U.S."  locality  pay  area  and 
in  elusion  in  one  of  the  remaining  27 
lo  :ality  pay  areas  with  higher  rates. 

After  carefully  coasidering  the 
a[  plication  of  the  criteria  developed  for 
th  ;  1994  locality  payments  and  the 
p<  ssibility  of  revising  these  criteria,  the 
Q  luncil  has  determined  that  it 
ct  ntinues  to  be  in  the  best  interest  of  the 
lo  :ality  pa^  program  to  use  the  same 
cr  teria  applied  by  the  Council  last  year 
fo  ■  "areas  of  application."  Although  the 
cr  teria  appUed  by  the  Council  for  the 
Ja  luary  1994  locality  payments  remain 
th  ;  same  in  substance,  the  Council's 
m  smorandum  to  the  Pay  Agent  included 
a  I  larification  of  the  criterion  that  makes 
us  B  of  Census  Bureau  data  on 
cc  mmuting  patterns  for  the  purpose  of 
de  termining  "economic  linkage"  with  a 
pj  y  locality.  (See  item  A.4.,  below.)  The 
cr  teria  applied  by  the  Federal  Salary 
C<  uncil  in  making  its  recommendations 
or  "areas  of  application"  for  the  January 
1?  95  locality  payments,  as  stated  in  an 
at  achment  to  the  Council's 
mi  (morandum  of  September  20. 1994, 
ar  t  as  follows: 

Ci  iteria  for  Reconunendation  as  Areas 
of  Application  to  Pay  Localities 

\..  County-wide  areas  of  application. 
Tc  be  considered,  the  affected  county 
must, 

I.  Be  contiguous  to  a  pay  locality 

'..  Contain  at  least  2,000  GS-GM 
en  ployees 

I.  Have  a  significant  level  of 
ur  >anization.  based  on  1990  Census 
da  a.  A  "significant  level  of 
ur  lanization"  is  defined  as  a  population 
dehsity  of  more  than  200  per  square 
mile  or  at  least  90  percent  of  the 
pa  >ukition  in  uihainized  areas. 


4.  Demonstrate  some  economic 
linkage  with  the  pay  locality,  defined  as 
commuting  at  a  level  of  5  percent  or 
more  into  or  from  the  areas  in  question. 
The  areas  in  question  are  the  contiguous 
cxjunty  under  consideration  and  the 
central  counties  (or  in  the  case  of  New 
England,  the  central  cores)  identified  by 
the  Census  Bureau  for  the  process  of 
defining  the  C\1SAs  or  MSA's 
involved. 

B.  Federal  facilities  crossing  pay 
locality  boundaries.  To  be  included  in 
the  pay  locality  the  portion  of  a  federal 
fa«:ility  which  crosses  pay  locality 
boundaries  and  which  is  not  in  the  pay 
locality  must, 

•  Have  at  least  1,000  GS-GM 
employtH!S, 

•  Have  the  duty  station(s)  of  the 
majority  of  GS-GM  employees  within 
10  miles  of  the  prime  critical  stirvey 
boundary  area,  and 

•  Have  a  significant  number  of  its 
employees  commuting  from  the  pay 
locality. 

Based  on  the  mteria  developed  by  the 
Federal  Salary  Council  for  the  }anuary 
1994  locality-based  comparability 
payments,  the  Councnl  recommended  in 
August  1993  that  Santa  Barbara  County, 
CA,  be  considered  as  an  "area  of 
application"  within  the  Los  Angeles- 
Riverside-Orange  County,  CA,  locality 
pay  area  and  that  St.  Mary's  County. 
MD,  be  considered  as  an  "area  of 
application"  within  the  Washington- 
Baltimore.  DC-MD-VA-WV,  locality  pay 
area  under  the  criteria  for  county-wide 
areas  of  application.  In  addition,  the 
Council  recommended  that  the  portion 
of  Edwards  Air  Force  Base,  CA,  which 
lies  outside  the  Los  Angeles-Riverside- 
Orange  County,  CA  CMSA  be 
considered  as  an  "area  of  application" 
within  the  Los  Angeles-Kiversi de- 
Orange  County,  CA,  locality  pay  area 
under  the  criteria  for  Federal  facilities 
crossing  pay  locality  boundaries.  As 
noted  above,  the  Pay  Agent  accepted 
these  recommendations  in  their  entirety. 

The  Federal  Salary  Council's 
recommendation  to  the  Pay  Agent  for 
the  January  1995  locality  payments 
relies  on  the  same  criteria  applied  by 
the  Council  for  the  previous  year,  as 
clarified  above.  The  Council  has 
determined  that  no  additional  counties 
or  Federal  facilities  meet  these  criteria. 
Based  on  the  Councal's 
recommendation,  tlie  proposed 
regulations  do  not  include  any  new 
"areas  of  application"  within  the 
locality  pay  areas  listed  in  §531.603Jb). 

After  tne  30-day  public  comment 
period  on  these  proposed  regulations, 
the  Pay  Agent  will  consider  the 
comm  raits  received  from  Federal 
employees,  agencies,  employee 
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organizations,  and  other  interested 
parties  before  making  its  determination 
on  the  establishment  of  pay  localities. 
The  Pay  Agent  also  will  consider  any 
additional  views  and  recommendations 
expressed  directly  to  the  Pay  Agent  by 
any  member  of  the  Federal  Salary 
Council  or  by  employee  organizations 
not  represented  on  the  Council.  The 
final  regulations  issued  by  OPM  will 
reflect  the  Pay  Agent's  final 
determination  on  this  matter. 

E.O.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Offite  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

List  of  Subiects  5  CFR  Part  531 

Government  employees.  Law 
enforcement  officers.  Wages. 

U.S.  Office  of  Personnel  Management. 

James  B.  King. 

Director.  * 

Accordingly,  OPM  is  proposing  to 
amend  part  531  of  title  5,  Code  of 
Federal  Regulations,  as  follows: 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115.  5307.  5338:  sec 
4  of  Pub.  L.  103-69. 107  Stat.  981;  and  E.O. 
12748.  56  FR  4521,  February  4, 1991.  3  CFR 
1991  Comp..  p.  316; 

Subpart  A  also  issued  under  section  302  of 
the  Federal  Employees  Pay  Comparability 
.Act  of  1990  (FEPCA).  Pub.  L.  101-509. 104 
Stat.  1462;  5  U.S.C.  5304.  5305.  and  5553; 
and  E.O.  12786,  56  FR  67453.  December  30. 
1991.  3  CFR  1991  Comp.,  p.  376; 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g).  5333.  5334(a),  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C.  5304. 
5305,  5553;  sections  302  and  404  of  FEPCA. 
Pub.  L.  101-509, 104  Stat.  1462  and  1466: 
and  section  3(7)  of  Pub.  L.  102-378  (October 
2. 1992).  106  Stat.  1356; 

Subpart  D  also  issued  under  5  U.S.C. 
5335(g)  and  7701(b)(2); 

Subpart  E  also  issued  under  5  U.S.C.  5336; 

Subpart  F  also  issued  under  5  U.S.C.  5304, 
5305(g)(1).  and  5553;  and  E.O.  12883.  58  FR 
63281 .  November  29. 1993, 3  CFR  1993 
Comp.,  p.  682. 

Subpart  F— Locality-Based 
Comparability  Payments 

2.  In  §  531.603.  paragraph  (b)  is 
revised  to  read  as  follows: 


§  531 .603    Locality  pay  areas. 

•        *        •        «        * 

(b)  The  following  are  locality  pay 
areas  for  the  purpose  of  this  subpart: 

(1)  Albuquerque,  NM — consisting  of 
the  Albuquerque,  NM  MSA; 

(2)  Atlanta,  GA — consisting  of  the 
Atlanta,  GA  MSA; 

(3)  Boston-Worcester-Lawrence,  MA- 
NH-ME-CT— consisting  of  the  Boston- 
Worcester-Lawrence.  MA-NH-ME-CT 
CMSA; 

(4)  Chicago-Gary-Kenosha.  IL-IN- 
WI — consisting  of  the  Chicago-Gary- 
Kenosha.  IL-IN-WI  CMSA; 

(5)  Cincinnati-Hamilton.  OH-KY- 
IN — consisting  of  the  Cincinnati- 
Hamilton.  OH-KY-IN  CMSA; 

(6)  Cleveland-Akron,  OH — consisting 
of  the  Cleveland- Akron.  OH  CMSA; 

(7)  Columbus.  OH — consisting  of  the 
Columbus.  OH  MSA; 

(8)  Dallas-Fort  Worth.  TX— consisting 
of  the  Dallas-Fort  Worth.  TX  CMSA; 

(9)  Dayton-Springfield.  OH— 
consisting  of  the  Dayton-Springfield. 
OH  MSA; 

(10)  Denver-Boulder-Greeley.  CO— 
consisting  of  the  Denver-Boulder- 
Greeley.  CO  CMSA; 

(11)  Detroit-Ann  Arbor-Flint.  MI— 
consisting  of  the  Detroit-Ann  Arbor- 
Flint.  MI  CMSA; 

(12)  Houston-Galveston-Brazoria. 
TX — consisting  of  the  Houston- 
Galveston-Brazoria.  TX  CMSA; 

(13)  Huntsville,  AL — consisting  of  the 
Huntsville,  AL  MSA; 

(14)  Indianapolis,  IN — consisting  of 
the  Indianapolis,  IN  MSA; 

(15)  Kansas,City.  MO-KS— consisting 
of  the  Kansas  City.  MO-KS  MSA; 

(16)  Los  Angeles-Riverside-Orange 
County.  CA— <:onsisting  of  the  Los 
Angeles-Riverside-Orange  County.  CA 
CMSA.  plus  Santa  Barbara  County.  CA. 
and  that  portion  of  Edwards  Air  Force 
Base.  CA,  not  located  within  the  Los 
Angeles-Riverside-Orange  County,  CA 
CMSA; 

(17)  Memphis.  TN-AR-MS  MSA- 
consisting  of  the  Memphis.  TN-AR-MS 
MSA; 

(18)  Miami-Fort  Lauderdale.  FL— 
consisting  of  the  Miami-Fort 
Lauderdale.  FL  CMSA; 

(19)  New  Orleans,  LA — consisting  of 
the  New  Orleans.  LA  MSA; 

(20)  New  York-Northern  New  Jersey- 
Long  Island.  NY-NJ-CT-PA — consisting 
of  the  New  York-Northern  New  Jersey- 
Long  Island.  NY^^J-CT-4'A  CMSA; 

(21)  Norfolk- Virginia  Beach-Newp>ort 
News.  VA-NC — consisting  of  the 
Norfolk-Virginia  Beach-Newport  News. 
VA-NC  MSA; 

(22)  Oklahoma  City.  OK— consisting 
of  the  Oklahoma  City.  OK  MSA; 

(23)  Philadelphia-Wilmington- 
Atlantic  City.  PA-NJ-DE-MD— 


consisting  of  the  Philadelphia- 
Wilmington-Atlantic  City.  PA-NJ-DE- 
MD  CMSA: 

(24)  Fortland-Salem,  OR -WA— 
consisting  of  the  Portland-Salem.  OR- 
WA  CMSA; 

(25)  Richmond-Petersburg.  VA— 
consisting  of  the  Richmond-Petersburg. 
VA  MSA; 

(26)  Sacramento-Yolo.  CA — consisting 
of  the  Sacramento- Yolo.  CA  CMSA; 

(27)  St.  Louis.  MO-IL— consisting  of 
the  St.  Louis.  MO-IL  MSA; 

(28)  Salt  Lake  City-Ogden.  UT— 
consisting  of  the  Salt  Lake  Citv-Ogden, 
UT  MSA; 

(29)  San  Antonio,  TX — consisting  of 
the  San  Antonio.  TX  MSA; 

(30)  San  Diego,  CA — consisting  of  the 
San  Diego.  CA  MSA; 

(31)  San  Francisco-Oakland-San  Jose, 
CA— consisting  of  the  San  Francisco- 
Oakland-San  Jose,  CA  CMSA; 

(32)  Seattle-Tacoma-Bremerton,  WA — 
consisting  of  the  Seattle-Tacoma- 
Bremerton.  WA  CMSA; 

(33)  Washington-Baltimore.  DC-MD- 
VA-WV — consisting  of  the  Washington- 
Baltimore.  DC-MD-VA-WV  CMSA. 
plus  St.  Mary's  County.  MD;  and 

(34)  Rest  of  U.S.^-consisting  of  those 
portions  of  the  continental  United  States 
not  located  within  another  Icxality  pay 
area. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  70 
[Docket  No.  PY-92-0031 
RIN0S81-AA61 

Voluntary  Poultry  Grade  Standards 

agency:  Agricultural  Marketing  Ser\-ice. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  proposes  to  update  the 
voluntary  poultry*  grade  standards  in 
response  to  advancements  within  the 
poultry  industry  and  changes  in 
consumer  preferences.  The  proposed 
revisions  would  amend  existing 
regulations  with  regard  to 
discolorations.  the  definition  of  exposed 
flesh,  and  the  procurement  grades  in 
order  to  simplify  interpretation, 
improve  uniformity,  and  strengthen 
effectiveness.  The  revisions  would  also 
establish  new  grading  criteria  for  laige 
poultry  parts  to  fulfill  industry's  request 
for  voluntary  grading  standards  for  new 
products. 


DATES:  CommeDts  musl  be  racnved  on 
or  belbra  November  17. 1994. 
ADDRESSES:  Send  written  comments,  in 
duplicate,  to  Janice  L.  Lockard,  Chief. 
Standardization  Branch,  Poultry 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
room  3944-South,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456.   . 
Comments  received  may  be  inspected  at 
this  location  between  8.-00  a.m.  and  4:30 
p.m..  Eastern  Time,  Monday  through 
Friday,  except  holidays.  State  that  your 
comments  refer  to  Docket  No.  PY-92- 
003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  VV.  Robinson.  Chief.  Grading 
Branch.  202-720-3271. 
SUPPI.EMENTARY  INFORMATION:  This  rule 
has  been  determined  not  significant  for 
purposes  of  Executive  Order  12866  and 
has  not  been  reviewed  by  the  Office  of 
Management  and  B«idget. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Refonn.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  Prior  to  any  judicial  challenges 
to  tiie  application  of  the  provisions  of 
this  rule,  appropriate  administrative 
procedures  as  set  forth  in  7  CFR  70.100 
through  70.106  must  be  exhausted. 

The  AMS  Administrator  has 
determined  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significani 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq). 

The  information  collection 
requirement  that  appears  in  section 
70.210(e)  to  be  amended  by  the 
propost-d  rule  has  been  previously 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  Control 
No.  0581-0127,  under  the  Paperwork 
Reduction  Act  of  1980. 

Background 

Poultry  grading  is  a  voluntary 
program  provided  under  the 
Agricultural  Marketing  Act  of  1946.  as 
amended,  and  is  offered  on  a  fee-for- 
servioe  basis.  It  is  designed  lo  assist  the 
orderly  marketing  of  poultry  products. 
Quality  in  practical  terms  refers  to  the 
usability,  desirability,  and  value  of  a 
produ<.i;  as  well  as  its  marketability. 
Grade  standards  identify  and  measure 
degrees  of  quality,  and  permit  important 
quality  attributes  to  be  evaluated  - 
uniformly  and  accurately.  In  order  to 
continue  equity  among  all  persons 
affected  by  grade  standards,  from  the 
producer  to  the  consumer,  the  .<aandards 


I  lust  keep  abreast  of  changes  in 
c  onsumer  preferences  as  well  as 
a  dvancements  and  trends  in  industry 
{ reduction  and  marketing  practices. 

The  poultry  grade  standards  were  last 
a  nended  effiactive  June  9. 1986.  Those 
c  langes  included  establishing  a 
s  andard  for  quality  of  raw,  boneless, 
8  sinless  poultry  products  and  clarifying 
tke  tolerance  for  exposed  flesh  and 
discoloration  in  ready-to-cook  poultry 
c  ircasses. 

Since  1986,  there  has  been  even 
g  eater  consumer  utilization  of 
o  mvenience  foods  and  demand  for  low- 
fi  t,  skinless  products.  Constant 
ii  [novations  and  accomplishnrents  have 
a  so  occurred  within  the  poultry 
ii  dustry:  (1)  Improved  quality  and 
u  liformity  (conformation  and  fleshing 
tl  rough  tedmological  advances  and 
e  ficient  production  practices);  (2)  new 
p  t)cessing  techniques;  (3)  effective 
ai  itomation;  (4)  new  products;  and  (5) 
nkw  marketing  trends.  The  Agency  is 
p  ■oposing  to  amend  the  U.S.  standards 
ai  id  grades  in  7  CFR  Part  70  to  reflect 
tt  ese  innovations. 

P  vposed  Changes 

The  proposal  would  revise  the 
ej  isting  standard  for  discol orations  on 
si  in  and  flesh  in  grade  A  and  B  quality 
pi  (ultry  products  and  reclassify  skin 
bi  uises  as  a  discoloration.  For  A  quality 
a  rcasses  and  parts  (§  70.220).  slight 
d  scolorations  on  skin  and  flesh  would 
b<  allowed  provided  the  discoloration 
di  tes  not  detract  from  the  appearance  of 
ti  B  product.  Clarification  would  further 
hi  made  to  define  di  scolorations  and  to 
ir  elude  intensity  levels  allowed  and  the 
tc  lal  aggregate  area  of  permitted 
d  scolorations. 

For  B  quality  poultry  products 
(§  70.221),  the  limit  for  discol  orations 
w  juld  be  moderately  shaded  areas  and 
th  3  carcass  or  part  would  be  free  of 
s€  rious  defects.  This  proposed  revision 
is  necessary  to  accurately  classify 
d  MX)lorations  considered  norm^  for  the 
ki  id  and  class  of  poultry  being  graded. 

Out-dated  terms,  such  as  "blue  back" 
(§  70.220),  that  refer  to  conditions 
pi  ssently  not  found,  would  be  removed. 
T(  chnological  advancements  in  poultry 
pi  eduction  practices  have  improved 
ui  iformity  among  poultry  products. 
"I  lue  back"  has  become  a  rare  finding 
th  ?reby  making  it  insignificant  for 
pr  isent  poultry  marketing. 

The  descriptions  of  grade  criteria  for 
di  .colorations  in  poultry  roasts 
(§  70.230)  would  also  be  clarified.  The 
pipposed  revision  would  allow  slight 
difecolorations  or  other  skin 
di  ;colorations -which  do  not  detract 
fr<  m  the  appearance  of  the  roast.  The 
ag  jregafe  area  of  all  dLs«»lorationx  will 


be  defined  and  tolerances  will  be  based 
on  minimum  and  maximum  weight.  In 
addition,  tbe  amount  of  skin  covering 
poultry  roasts  will  be  reduced  and  it 
will  be  permitted  to  overlap  without 
limit,  provided  £^  has  been  removed 
from  specific  areas  of  the  carcass. 
Current  grade  criteria  for  poultry  roasts 
do  not  provide  a  margin  for  acceptii^ 
product  with  slight  discolorations  or 
indicate  tolerances  based  on  the  weight 
of  the  product,  nor  do  they  permit  the 
overlapping  of  skin  on  roasts. 

In  addition,  the  grade  criteria  for 
discolorations  in  boneless  breast  and 
thigh  meat  (§  70.231)  would  also  be  • 
clarified.  The  current  regulation 
provides  no  margin  for  accepting 
product  with  sH^t  discolorations  even 
though  they  may  not  detract  firom  the 
appearance  of  the  product. 

The  proposal  would  amend  the  grade 
factors  for  e^osad  flesh  in  A  quality 
poultry  products  (§  70.220J.  Current 
grade  factors  were  developed  when  the 
primary  method  for  disiointing  whole 
carcasses  was  by  hand.  They  &  not 
provide  for  insignificant  cuts  and  tears 
on  the  breast  and  legs  of  whole 
carcasses,  or  on  poultry  parts,  that  may  , 
be  the  result  of  the  newer  processing 
technologies  and  equipment  used  today. 
Data  fitun  the  Agency's  1991  Poultry 
Defect  Survey  indicates  that  the 
proposed  changes  would  not 
significantly  aiTect  the  overall 
acceptable  quality  levels  of  the  product. 
These  cuts  and  tears  frequently  do  not 
detract  from  the  appearance  or 
acceptability  of  the  product.  The  entire 
paragraph  has  been  rewritten  to  more 
clearly  incorporate  these  changes. 
Because  newer  methods  for  disjointing 
whole  birds  also  affect  the  thigh  portion 
of  poultry  parts,  the  grade  criteria  for 
this  portion  would  be  clarified  in 
§  7G.220(f)  "Disjointed  and  broken 
bones,  missing  parts,  and  trimming." 

In  B  quality  poultry  products, 
trimming  has  been  removed  from 
§  70.221(e)  "Exposed  fiesh"  and  has 
been  niore  fully  addressed  in  §  70.221(0 
"Disjointed  and  broken  bones,  mi.ssing 
parts,  and  trimming." 

Tbe  proposal  would  delete 
Procurement  Grades  I  and  II  (§§  70.270 
and  70.271).  These  grades  were 
established  in  1960,  for  poultry  suit^le 
for  institutional  adaptation  and  further 
processing.  Today,  the  use  of 
procurement  grades  and  the  need  to 
provide  grade  standards  below  Grade  C 
are  virtually  non-existent. 

Tbe  proposal  includes  definitions  for 
front  poultry  halves  and  rear  poultry 
halves  (§  70.210).  products  that  are 
newer  retail  packs:  adds  tenderloins  lo 
the  regulations  for  boneless  poultry 
breast  and  thigh  meat  (§70.231);  and 
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adds  a  new  standard  for  skinless 
carcasses  and  parts  (§  70.232).  Industry 
had  requested  that  the  Agency  broaden 
the  types  of  products  to  which  the 
standards  apply.  This  proposal  would 
give  industry  flexibility  in  marketing 
additional  types  of  graded  poultrj' 
products.  Consumer  preferences  for  a 
leaner,  tender  cut  of  poultry  has  caused 
the  demand  for  tenderloin  meat  to  grow 
and  a  standard  is  needed  to  ensure  a 
quality  product.  And  consumers 
wanting  less  fat  in  the  diet  would  have 
a  larger  variety  of  skinless  USDA  graded 
poultry'  products  from  which  to  choose. 
The  Agency  has  been  working  with 
industry',  through  test  applications,  to 
determine  possible  changes  and  agrees 
that  the  proposed  changes  are  feasible. 

The  proposal  would  also  revise  the 
defmition  for  "Free  from  protruding 
pinfeathers"  (§  70.1)  by  adding  the 
terms  "diminutive  feathers"  and 
"hairs".  In  addition,  the  grade  criteria 
for  this  factor  in  A  quality  (§  70.220)  and 
B  quality  (§  7a221)  would  be  clarified. 

Another  proposed  diaiige  would 
require  that  all  scales  provided  for  the 
graders'  use  be  graduated  uniformly 
whether  used  for  individual  products  or 
quantities  of  product  (§  70.15).  This  will 
enable  a  more  accurate  application  of 
tolerances  during  test-weighing 
procedures,  especially  as  the  use  of 
digital  scales  increases. 

The  amendments  would  update  tbe 
regulations  to  comply  with  current 
statutory  requirements  regarding 
providing  grading  services  and  licensing 
graders  without  discrimination  due  to 
age  or  di.sabillties  (§  70.5). 

Other  miscellaneous  changes  are 
proposed  to  remove  obsolete  material, 
correct  erroneous  wording,  and 
otherwise  clarify,  update,  and  simplify 
the  regulations.  These  changes  are 
editorial  or  housekeeping  in  nature  and 
impose  no  new  requirements.       * 

List  of  Subjects  in  7  CFR  Part  70 

Food  grades  and  standards.  Food 
labeling.  Poultry  and  poultry  products. 
Rabbits,  Reporting  and  recordkeeping 
requirements. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  Part  70  be 
amended  as  follows: 

PART  70— VOLUffTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBfT 
PRODUCTS  AND  U.S.  CLASSES, 
STANDARDS,  AND  GRADES 

1.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

2.  In  §  70.1,  the  definition  for  "Free 
from  protruding  pinfeathers"  is  revised 


and  new  definitions  for  "Lightly  shaded 
discolorations,"  "Moderately  shaded 
discolorations."  and  "Slight 
discolorations"  are  added  to  read  as 
follows^ 

S70.1    DefinWons. 

•  ■  0  •  t 

Free  from  protruding  pinfeathers, 
diminutive  feathers,  or  hairs  means  that 
a  poultry  carcass,  part,  or  poultry 
product  with  the  skin  on  is  ft-ee  from 
protruding  pinfeathers,  diminutive 
feathers,  or  hairs  which  are  visible  to  a 
grader  during  an  examination  at  normal 
grading  speeds.  However,  a  poultry 
carcass,  part,  or  poultry  product  may  be 
considered  as  being  free  from 
protruding  pinfeathers,  diminutive 
feathers,  or  hairs  if  it  has  a  generally 
clean  appearance  and  if  not  more  than 
an  occasional  protruding  pinfeather. 
diminutive  feather,  or  hair  is  evidenced 
during  a  more  careful  examination. 

•  •        •        •        • 

Lightly  shaded  discolorations  on 
poultry  are  generally  reddish  in  color 
and  are  usually  confined  to  areas  of  the 
skin  or  the  surface  of  the  flesh. 

Moderately  shaded  discolorations  on 
poultry  skin  or  flesh  are  areas  that  are 
generally  dark  red  or  bluish,  or  are  areas 
of  flesh  bruising.  Moderately  shaded 
discolorations  are  free  from  blood  clots 
that  are  visible  to  a  grader  during  an 
examination  of  the  carcass,  part,  or 
poultry  product  at  normal  grading 
speeds. 

•  *        •        •        • 

Slight  discolorations  on  poultry  skin 
or  flesh  are  areas  of  discoloration  that 
are  generally  pinkish  in  color  and  do 
not  detraa  from  the  appearance  of  the 
can:ass,  part,  or  poultry  product. 

•  •        •        •        * 

3.  Section  70.5  is  revised  to  read  as 
follows: 

§70.5    Nondiscrtmination. 

The  conduct  of  all  services  and  the 
licensing  of  graders  and  inspeclors 
under  these  regulations  shall  be 
accomplished  without  regard  to  race, 
color,  national  origin,  religion,  age,  sex, 
or  disability. 

4.  In  §  70.15.  paragraph  (r)  Is  revised 
to  read  as  follows: 

§7ai5    Equipment  and  facilities  to  be 
furnished  for  use  of  graciers  In  pertorming 
service  on  a  resident  t>asis. 

•  •        •        *        • 

(c)  Scales  graduated  -in  tenths  of  a 
pound  or  less  for  weighing  carcas.ses, 
parts,  or  products  individually  or  in 
containers  up  to  100  pounds,  and  test 
weights  for  such  scales. 


5.  In  §  70.210.  paragraphs  (a),  (b).  and 

(e)  Introductory  text  are  revised; 
paragraphs  (e)(10)  through  (e)(16)  are 
redesignated  as  paragraphs  (e)(12) 
through  (e)(18)  respectively;  and  new 
paragraphs  (e)(10)  and  (e)(ll)  are  added 
to  read  as  follows: 

$70,210    General. 

(a)  The  United  States  standards  for 
quality  contained  in  this  subpart  are 
applicable  to  individual  carcasses  of 
ready-to-cook  poultry,  lo  parts  of  ready- 
to-cook  poultn,-  as  described  in 
paragraph  (e)  of  this  section,  and  to 
individual  units  of  .specified  poultry 
food  products. 

(b)  Carcasses,  parts,  or  poultry  food 
products  found  to  be  unsound, 
unwholesome,  or  otherwise  unfit  for 
human  food  in  whole  or  in  part,  shall 
not  be  given  any  of  the  quality 
designations  specified  in  the  United, 
States  standards  for  quality  contained  in 
this  subpart. 

•  •        •        •        • 

(e)  The  standards  of  quality  are 
applicable  to  poultry  parts  cut  In  the 
manner  described  in  this  section. 
Similar  parts  cut  in  a  manner  other  than 
described  in  this  section  may  be  grade 
identified  only  when  approved  by  the 
Administrator  upon  a  determination 
that  the  labeling  for  such  parts 
accurately  describes  the  product. 
Requests  for  such  approval  shall  be 
made  to  the  national  super\'isor. 

(10)  "Front  poultry  halves"  shall 
include  the  full  breast  with 
corresponding  back  portion,  and  may  or 
may  not  include  wings,  wing  meat,  or 
portions  of  wing. 

(11)  "Rear  poultry  halves"  shall 
include  both  legs  and  adjoining  portion 
of  the  back  attached. 

•  •        •        •        • 

6.  In  §  70.220,  paragraphs  (d).  (e).  (f). 
(g),  and  (h)(3)  are  revised  and  a  new 
paragraph  (h)(4)  is  added  to  read  as 
follows: 

§70.220    A  Quality. 

•  •         •         •         * 

(d)  Defeathering.  The  carcass  or  part 
has  a  clean  appearance,  especially  on 
the  breast.  The  carcass  or  jjart  is  free  of 
protruding  pinfeathers.  diminutive 
feathers,  and  hairs. 

(e)  Exposed  flesh.  The  requirements 
contained  in  this  section  are  applicable 
to  exposed  flesh  resulting  from  cuts, 
tears,  and  mis.sing  skin. 

(1)  The  carcass  may  have  exposed 
flesh  due  to  cuts,  tears,  and  mis.sing 
skin,  provided  the  aggregate  area  of  all 
exposed  flesh  does  not  exceed  an  area 
equivalent  to  the  area  of  a  circle  of  the      * 


diameter  specifled  in  the  following 

table: 


Carcass  weight 


Maximum  aggregate  area  permitted 


Minimum 


Mai  imum 


Breast  and  legs 


Elsewhere 


None 

Over  2  to  .. 
Over  6  lb  .. 
Over  16  lb 


2  lb  .'.. 
6  to  ... 
16  to  . 
None 


74  in 
%in 
'/fe  in 
V2  in 


1  in. 

1  %  in, 

2  in. 

3  in. 


(2)  Large  carcass  parts,  speciflcally  halv 
and  missing  skin,  provided  the  aggregate 
of  a  circle  of  the  diameter  specified  in  the 


!S 


foil  3 


front  halves,  of  rear  halves,  may  have  exposed  flesh  due  to  cuts,  tears, 
i  rea  of  all  exposed  flesh  does, not  exceed  an  area  equivalent  to  the  area 
wing  table: 


Carcass  weight 


Maximum  aggregate  area  permitted 


Minimum 


Maj 


imum 


Breast  and  legs 


Elsewtwre 


None  

Over  2  to  .. 
Over  6  to  .. 
Over  16  to 


2  to  ... 
6  to  ... 
16  to. 
None 


'/.in 
V«in 
'/fein 


'/fein. 
3/4  in. 
1  in. 
r/zin. 


(3)  Other  parts  may  have  exposed 
flesh  due  to  cuts,  tears,  and  missing 
skin,  provided  the  aggregate  area  of  all 
exposed  flesh  does  not  exceed  an  area 
equivalent  to  the  area  of  a  circle  of  the 
diameter  specified  in  the  following 
table: 


Carcass  weight 


W  nimum 


Nor  > 
Ovi 

0V€ 

Ove 


2to  .. 
6to  .. 
16^b 


Maximum 


2  to... 
6to... 
16  to. 
None 


Maximum  ag- 
gregate area 
permitted 
(parts) 


V*  in. 
'A  in. 
'Am. 
'/fein. 


(* )  For  all  parts,  trimming  of  the  skin 
aloi  g  the  edge  is  allowed,  provided  that 
at  1(  ast  75  percent  of  the  normal  skin 


cover  associated  with  the  part  remains 
attached,  and  further  provided  that  the 
remaining  skin  uniformly  covers  the 
outer  surface  in  a  manner  that  does  not 
detract  from  the  appearance  of  the  part. 

(5)  In  addition,  the  carcass  or  part 
may  have  cuts  or  tears  that  do  not 
expand  or  significantly  expose  flesh, 
provided  the  aggregate  length  of  all  such 
cuts  and  tears  does  not  exceed  a  length 
tolerance  using  the  dimensions  listed  in 
the  following  table: 


Carcass  weight 


Minimum 


None  

Over  2  to  .. 
Over  6  to  .. 
Over  16  to 


Ma 


imum 


2  to  ... 
6  to  ... 
16  to  . 
None 


Maximum  aggregate  length  permitted 


Breast,  legs,  and  parts 


'A  in 
'/.in 
'/?  in 
'-^in 


Elsewhere  on  carcass 


1  in. 
I'/fein. 

2  in. 

3  in. 


(0  Disjointed  and  broken  bones  and 
missing  parts.  (1)  Parts  are  free  of 
broken  bones.  Parts  are  free  of  disjointed 
bones  except  that  thighs  with  back 
portions,  legs,  or  leg  quarters  may  have 
the  femur  disjointed  from  the  hip  joint. 
The  carcass  is  free  of  broken  bones  and 
has  not  more  than  one  disjointed  bone. 

(2)  The  wing  tips  may  be  removed  at 
the  joint,  and  in  the  case  of  ducks  and 
geese,  the  parts  of  the  wing  beyond  the 
second  joint  may  be  removed,  if 
removed  at  the  joint  and  both  wings  are 


so  tfeated.  The  tail  may  be  remojed  at 
the 


lase. 
Cartilage  separated  from  the 
breastbone  is  not  considered  as  a 
inted  or  broken  bone. 
Discoloration.  The  requirements 
contained  in  this  section  are  applicable 
iscolorations  of  the  skin  and  flesh  of 
Itry,  and  the  flesh  of  skinless. 
Itry,  as  defined  in  the  definitions  in 
.1. 

)  The  carcass,  parts  derived  from  the 
,  or  large  carcass  parts  may  have 


C) 


dis  3 
(l) 


toe 
po 
poi 
§7( 
( 
cartass 


slight  discolorations,  provided  the 
discolorations  do  not  detract  from  the 
appearance  of  the  product. 

(2)  The  carcass  may  have  lightly 
shaded  areas  of  discoloration,  provided 
the  aggregate  area  of  all  discolorations 
does  not  exceed  an  area  equivalent  to 
the  area  of  a  circle  of  the  diameter 
specified  in  the  following  table. 
Evidence  df  incomplete  bleeding,  such 
as  more  than  an  occasional  slightly 
reddened  feather  follicle,  is  not 
permitted. 


Carcass  weigtK 


Minimum 


None  

Over2b  » 
Over  6  to  .. 
Over  16  to 


Ma  [imum 


2  to... 
6to... 
16  to. 
None 


Maximum  aggregate  area  permitted 


Breast  arxJ  legs 


V*  in  .. 

1  in  .... 
I'/iin 

2  in  .... 


Elsewhere  on  carcass 


I'Ain. 
2  in. 
2'/fe  in. 
3in. 
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(3)  The  carcass  may  have  moderately  shaded  areas  of  discoloration  and  discolorations  due  to  flesh  bruising,  provided: 

li)  They  arc  not  on  the  breast  or  legs.  (ii)  They  are  free  of  clots;  and  the  diameter  specified  in  the  foUowinP 

except  for  the  area  adjacent  to  the  hock  (iii)  They  may  not  exceed  an  aggregate    table:  ''P^^''^      ^^e  foUow.ng 

1°'"*'  area  equivalent  to  the  area  of  a  circle  of 


Carcass  weigh! 


Minimum 


None , 

Over  2  to 

Over  6  to 

Over  16  to 


Maximum 


2  to... 
6to  .. 
161b. 
None 


Maximum  aggregate  area  perrnKfed 


Hock  area  ot  legs 


'A  in 
%in 
%in 
lin".. 


Elsewtiere  on  carcass 


%  in. 
1  in. 
^V*  in. 


(4)  Parts,  other  than  large  carcass 
parts,  may  have  lightly  shaded  areas  o( 
discoloration,  provided  the  aggregate 
area  of  all  di.scolorations  does  not 
exceed  an  area  equivalent  to  the  are.i  of 
a  cir<;le  of  the  diameter  specified  in  the 
following  table.  Evidence  of  incomplete 
bleeding,  such  as  more  than  an 
occasional  slightly  reddened  feather 
follicle,  is  not  permitted. 


Carcass  weight 

((Maximum  ag- 

Minimum 

Maximum 

gregate  area 

permitted 

(parts) 

None 

2  to 

'/fe  in 

Over  2  to  

6  to 

^4ln. 

Carcass  wetgtrt 

Maximum  ag- 

Mtnimum 

Maximum 

gregate  area 

pernrutted 
(parts) 

Over  6  to  ...... 

16  to 

1  in 

Over  16  to  .... 

None  

I'Aia 

(5)  Parts,  other  than  large  carcass 
parts,  may  have  moderately  shaded 
areas  of  discoloration  and  discolorations 
due  to  flesh  bruising,  provided: 

(i)  They  are  not  on  the  breast  or  legs, 
except  for  the  area  adjacent  to  the  hock 
joint; 

(ii)  They  are  free  of  clots;  and 

(iii)  They  may  not  exceed  an  aggregate 
area  equivalent  to  the  area  of  a  circle  of. 
the  diameter  specified  in  the  following 
table: 


Carcass  weight 

Maximum  ag- 

Mintmum 

Maximum 

gregate  area 

permitted 

(parts) 

None 

Over  2  to  

Over  6  to  

2  to  ..„ 

6  to  _ 

16  to 

V4in. 
%in. 
'ybia 

Over  16  to  .... 

None 

^Vfein. 

(6)  Large  carcass  parts,  specifit^ally 
halves,  front  halves,  or  rear  halves,  may 
have  lightly  shaded  areas  of 
discoloration,  provided  the  aggregate 
area  of  all  discolorations  does  not 
exceed  an  area  equivalent  to  the  an?a  of 
a  circle  of  tlie  diameter  specified  in  the 
following  table: 


Carcass  wetghi 

Maximum  aggregate  area  permitted 

Minimum 

Maximum 

Breast  and  legs 

Elsewhere 

None  . 

2  to „ 

'/fe  in  .... 

^*  in   . 

1  «. 
VA  in. 

2  in. 
2'/fe  in. 

Over  2  to 

6  to 

16  to 

Over  6  to 

1  m „ 

1'/.  in  

Over  16  to 

None  _ 

(7)  Large  rareass  parts,  specifically  halves,  front  halves,  or  rear  halves,  may  have  moderately  shaded  areas  of  disrolora- 
tion  and  discolorations  due  to  flesh  bruising,  provided: 

(i)  They  are  not  on  the  breast  or  legs,  exiept  for  the  area  artj.-K.ent  to  the  hock  joint 
(ii)  They  are  free  of  clots;  and 

folldwhi^able"'''^  "°*  ^"'^^  ""  «J««Ka»«  area  equivalent  to  the  area  of  a  circle  of  the  diameter  spet.ified  in  the 


Carcass  weight 

Maximum  aggregate  area  permitted 

Minimum 

Maximum 

Hock  area  o<  tegs 

Elsewhere 

None 

2  to . 

%  fti 

Over  2  to  „„ 

6  to _„    _„ 

16  to -... 

%ti>i 

%  in. 
1  in 

Over  6  to _ 

'/?in  :..      . 

Over  16  to 

None  „^ 

%  in . 

VAtn 

Ih) 


dis(X)lorations  as  provided  in 
§7(J.220(g). 


(3)  Occasional  small  areas  of  f:lenr, 
pinkish,  or  reddish  colored  ice. 

(4)  Ociasional  small  areas  of 
dehydration,  white  to  light  grey  in  « olor 
on  the  flesh  of  skinless  carcasses,  parts, 
or  specified  poultry  food  products  not  to    570.221    BOualKy. 
exr.eed  the  permitted  aggregate  on>a  for       *        *        '        * 


7.  In  §  70.221.  paragraphs  (d),  (e),  (0. 
and  (g)  an?  revised  to  read  as  follows: 


(d)  Defetuht'iing.  Tht:  carcass  or  part 
may  have  a  few  protruding  pinfealhers, 
diminutive  feathers,  or  hairs  which  are 
scattered  sufficiently  so  as  not  to  appear 
numerous. 

(e)  Expnsfd  flusii.  A  urcass  may  have 
exposed  flesh  provided  that  no  part  on 
the  carcass  has  more  than  one-third  of 
the  flesh  exposed.  A  part  may  have  no 
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more  than  one-third  of  the  flesh 
normally  covered  by  skin  exposed, 
(f)  Disjointed  and  broken  bones, 
missing  parts,  and  trimming.  (1)  Parts 
may  be  disjointed,  but  are  free  of  broken 
bones.  The  carcass  may  have  two 
disjointed  bones,  or  one  disjointed  bone 
and  one  nonprotruding  broken  bone. 

(2)  Parts  of  the  wing  oeyond  the 
second  joint  may  be  removed  at  a  joint. 
The  tail  may  be  removed  at  the  base. 

(3)  Slight  trimming  of  the  carcass  is 
permitted  provided  the  meat  yield  of 


a  ly  part  on  the  carcass  is  not 
a  jpreciably  affected.  A  moderate 
a  nount  of  meat  may  be  trimmed  around 
t  le  edge  of  a  part  to  remove  defects.  The 
fa  ick  may  be  trimmed  in  an  area  not 
V  ider  than  the  base  of  the  tail  to  the 
a  ea  halfway  between  the  base  of  the  tail 
a  id  the  hip  joints. 

(g)  Discolorations  of  the  skin  and 
/  ?s/j.  (1)  Discolorations  are  limited  to 
n  oderately  shaded  areas  and  the  carcass 
o  ■  part  is  free  of  serious  defects. 


Carcass  weight 


Minimum 


None  

Over  2  ft)  .. 
Over  61).. 
Over  16  lb 


^  laximum 


2  lb  ... 
61b... 
6  lb  ... 
None 


(3)  For  a  part,  the  aggregate  area  of  all 
discolorations  for  a  part  shall  not  exceed 
an  area  equivalent  to  the  area  of  a  circle 
having  a  diameter  specified  in  the 
following  table: 


^  )ne 

Cier2to  .. 
C  «r  6  lb  .. 
C/er  161b 


Carcass  weight 


Minimum 


Nor>e  

Over  2  to  .. 
Over  6  to  .. 
Over  16  lb 


2  to... 
6  to... 
16  to. 
None 


8.  In  §  70.230.  paragraph  (c)  is 
removed;  paragraphs  (d)  through  (j)  are 
redesignated  as  paragraphs  (f)  through 
(1)  respectively;  new  paragraphs  (c),  (d). 
and  (e)  are  added;  and  paragraph  (b)  and 
newly  designated  paragraphs  (f).  and  (1) 
are  revised  to  read  as  follows: 

§  70.230    Poultry  roast— A  Quality. 

•         *         •         •         • 

(b)  Bones,  tendons,  cartilage,  bruises, 
and  blood  clcts  shall  be  removed  from 
the  meat. 

(c)  The  roast  has  a  clean  appearance 
and  is  free  of  protruding  pinfeathers, 
diminutive  feathers,  and  hair. 

(d)  Skin  for  covering  a  roast  may 
include  the  skin  covering  the  crop  area 
and  the  neck  skin  up  to  the  whisker  if 
the  fatty  blubber,  spongy  fat,  and 
membranes  have  been  removed  from 
these  areas. 

(e)(1)  Slight  discolorations  are 
perrr.itted  on  the  skin  or  flesh  provided 
the  discoloration  does  not  detract  from 


Evidence  of  incomplete  bleeding  shall 
be  no  more  than  slight.  Discolorations 
due  to  flesh  bruising  shall  be  free  of 
clots  and  may  not  exceed  one-half  the 
total  aggregate  area  of  permitted 
discoloration. 

(2)  For  a  carcass,  the  aggregate  area  of 
all  discolorations  shall  not  exceed  an 
area  equivalent  to  the  area  of  a  circle  of 
the  diameter  specified  in  the  follovvirtg 
table: 


Maximum  aggregate  area  permitted 


Breast  and  legs 


I'Ain 

2  in  .... 
2',^  in 

3  in  .... 


Elsewhere 


2'A  in. 

3  in. 

4  in. 

5  in. 


Carcass  weight 


Minimum 


Maximum 


21b.. 
61b  .. 
161b 
None 


Maximum  ag- 
gregate area 

permitted 
Breast,  legs, 

and  parts 


1%  io. 
1  in.  - 
I'/fein. 
1%in. 


(4)  Large  carcass  parts,  specifically 
halves,  front  halves,  or  rear  halves,  may 
have  areas  of  discoloration,  provided 
the  aggregate  area  does  not  exceed  an 
area  equivalent  to  the  area  of  a  circle  of 
the  diameter  specified  in  the  following 
table: 


h  aximam 


Maximum  aggregate  area  permitted 


Breast  and  legs 


1  in  .... 
I'Ain 

2  in  .... 
2'/!  in 


Elsewhere 


1%  in. 
1%  in. 
2'/fe  in. 
3  in. 


tl  e  appearance  of  the  product.  Other 

scolorations  are  limited  to  lightly 
s  aded  areas  of  discolorations  that  do 
n  )t  exceed  the  total  aggregate  area  of 
p  irmitted  discoloration  as  described  in 
tqis  section. 
(2)  The  aggregate  area  of  all  lightly 
aded  discolorations  for  a  poultry  roast 
all  not  exceed  an  area  equivalent  to 
tlje  area  of  a  circle  of  the  diameter 
■ecified  in  the  following  table: 


Roast  weight 


Minimum 


N  >ne 

0  (er2lb  .. 
O^ereib  .. 
O^er  161b 


Maximum 


2  lb  ... 
6  lb  ..; 
161b. 
None 


Maximum  ag- 
gregate 


%  inch, 
linen 

1 V2  inches. 
2  inches. 


(0  Fifty  percent  or  more  of  the  outer 
si  rface  of  the  product  shall  be  covered 
w  til  skin,  whether  attached  to  the  meat 
01  used  as  a  wrap.  Skin  covering  may 
o  erlap  without  limit  in  all  areas 
p  ovided  the  fatty  tissue  has  been 


removed  from  the  sternal  and  pectoral 
feather  tracts.  The  combined  weight  of 
the  skin  and  fat  used  to  cover  the  outer 
surface  and  used  as  a  binder  shall  not 
exceed  15  percent  of  the  total  net  weight 
of  the  product. 
*        *        *        •        • 

(I)  Product  packaged  in  an  oven-ready 
container  shall  meet  all  the 
requirements  of  the  paragraphs  iri  this 
section,  except  that  with  respect  to  skin 
covering,  the  exposed  surface  of  the 
roast  need  not  be  covered  with  skin.  If 
skin  is  used  to  cover  the  exposed 
surface,  it  may  be  whole  or  emulsified. 
Additionally,  for  roasts  packaged  in 
oven-ready  containers,  comminuted 
(mechanically  deboned)  meat  may  be 
substituted  in  part  for  skin,  but  may  not 
exceed  8  percent  of  the  total  weight  of 
the  product. 

9.  In  §  70.231,  the  section  heading,  the 
introductory  text,  and  paragraphs  (d) 
and  (e)  are  revised  to  read  as  follows: 
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§  70.231    Boneless  poultry  breast,  thigh, 
and  tenderloin— A  Quality. 

The  standards  of  quality  contained  in 
this  section  are  applicable  to  raw 
poultry  products  labeled  as  ready-to- 
cook  boneless  poultry  breasts,  thighs,  or 
tenderloins,  or  as  ready-to-cook 
boneless  poultry  breast  fillets  or  thigh 
fillets,  or  with  words  of  similar  import. 
»        •        •        »        • 

(d)  Skinless  breasts,  thighs,  or 
tenderloins  shall  be  free  of  cartilage, 
blood  clots,  bruises,  tendons  (except  for 
tenderloins),  and  discolorations  other 
than  slight  discolorations,  provided  they 
do  not  detract  from  the  appearance  of 
the  product.  Minor  flesh  abrasions  due 
to  preparation  techniques  are  permitted. 

(e)  Trimming  is  permitted  around  the 
outer  edges  of  whole  breasts,  half 
breasts,  and  thighs  provided  the 
trimming  results  in  at  least  one-fourth  of 
the  breast  or  one-half  of  the  thigh 
remaining  intact  and  further,  must 
result  in  a  portion  that  approximates  the 
same  .symmetrical  appearance  of  the 
original  part.  Trimming  must  result  in  a 
smooth  outer  surface  with  no  angular 
cuts,  tears,  or  holes  in  the  meat  portion 
of  the  product.  Trimming  of  the  inner 
muscle  surface  is  permitted  provided  it 
results  in  a  relatively  smooth 
appearance. 

10.  In  subpart  B.  a  new  §  70.232  is 
added  to  read  as  follows: 

§  70.232    Skinless  carcasses  and  parts— A 
Quality 

The  standards  of  quality  contained  in 
this  section  are  applicable  to  raw  ready- 
to-cook  whole  poultrj'  carcasses  and 
parts. 

(a)  The  parts  shall  be  cut  as  specified 
in  §70.210. 

(b)  The  skin  shall  be  removed  in  a 
manner  without  undue  mutilation  of 
adjacent  muscle.  Minor  flesh  abrasions 
due  to  preparation  techniques  are 
permitted. 

(c)  Skinless  carcas.ses  or  parts  shall 
meet  A  quality  ready-to-cook 
requireniciits  as  outlined  in  §  70.220(a). 
(b),  (0,  and  (g). 

11.  In  section  70.240,  paragraph  (a)  is 
revised  and  paragraph  (d)  is  removed  to 
read  as  follows: 

§70.240    General 

(a)  All  terms  in  the  United  States 
standards  for  quality  set  forth  in 
§§  70.210  through  70.232  shall,  when 
used  in  §§  70.240  through  70.252,  have 
the  same  meaning  as  when  u.sed  in  said 
standards. 
•        «      •  *        •        * 

12.  Sections  70.270  and  70.271  are 
removed,  as  well  as  the  undesignated 
center  heading  preceding  §  70.270. 


Dated :  October  12,1 994 
Eric  M.  Forman, 

Acting  Administrator. 
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7  CFR  Part  1220 
[No.  LS-94-006] 
RIN  0581-AB30 

Soybean  Promotion  and  Research 
Program:  Procedures  for  the  Conduct 
of  a  Producer  Poll 

AGENCY:  Agricultural  Marketing  Service. 
USDA.-c 

ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  Soybean 
Promotion,  Research,  and  Consumer 
Information  Act  (Act),  a  poll  must  be 
conducted  among  eligible  soybean 
producers  to  determine  if  they  support 
the  conduct  of  a  referendum  on  the 
continuance  of  the  payment  of  refunds 
under  the  Soybean  Promotion  and 
Research  Order  (Order).  This  proposed 
rule  sets  forth  the  procedures  for 
conductingjhe  required  producer  poll. 
DATES:  Written  comments  must  he 
received  by  November  17, 1994. 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief: 
Marketing  Programs  Branch;  Livestof:k 
and  Seed  Division;  Agricultural 
Marketing  Service  (AMS),  USDA;  P.O. 
Box  96456,  room  2624-S;  Washington. 
DC.  20090-6456.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
office  in  room  2624  South  Agriculture 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  D.C. 
Comments  on  the  informatioa collection 
requirements  contained  in  this  proposed 
rule  may  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503.  Attention: 
Desk  Officer  for  AMS,  USDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1 11. 'i. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12666  and  Rcgitlatory 
Flexibility  Act  ' 

This  proposed  rule  has  been 
determined  to  be  not-significant  for 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  by 
OMB. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1971  of  the  Act.  a  person  subject  to  the 
Order  may  file  with  the  Secretary  a 
petition  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  will  rule  on  the 
petition.  The  statute  provides  that  the 
district  court  of  the  United  States  in  anv 
district  in  which  the  petitioner  resides 
or  carries  on  business  has  jurisdiction  to 
review  the  Secretar>'s  decision  if  a 
complaint  for  that  purpose  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  Secretary's  decision. 

Further.  §  1974  of  the  Act  provides, 
with  certain  exceptions,  that  nothing  in 
the  Act  may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
soybean  promotion,  research,  consumer 
information,  or  industry  information 
organized  and  operated  under  the  laws 
of  the  United  States  or  any  State.  One 
exception  in  the  Act  concerns 
assessments  collected  by  the  Qualified 
State  Soybean  Boards  (QSSBs).  The 
exception  provides  that  to  ensure 
adequate  funding  of  the  operations  of 
QSSBs  under  the  Act,  no  State  law  or 
regulation  may  limit  or  have  the  effett 
of  limiting  the  full  amoiuit  of 
assessments  that  a  QSSB  in  that  State 
may  collect,  and  which  is  authorized  to 
be  credited  under  the  Act.  Another 
exception  concerns  certain  referendunis 
conducted  during  specified  periods  bv  a 
Slate  relating  to  the  continuation  or 
termination  of  a  QSSB  or  State  soybe.^n 
assessment. 

This  proposed  rule  would  establish 
procedures  for  the  conduct  of  a 
producer  poll.  It  provides  to  all  eligible 
soybean  producers  the  opportunity  to 
request  that  the  Secretary  conduct  a 
refund  referendum  on  the  continuanc  e 
of  the  payment  of  refunds  under  the 
Order.  Participation  in  the  producer  j^oll 
would  be  voluntary'.  The  Administrator 
of  AMS  has  determined  that  this 
proposed  rule  will  not  have  a  signifi<;ant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  information 
collection  requirements  contained  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB).  They  have  been  assigned 
OMp  control  number  0581-0093.  The 
information  collection  requirements  in 
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this  proposed  rule  include  the 
following: 

(a)  In-person  requests  to  conduct  a 
refund  referendum:  Each  person  who 
wishes  to  request  that  the  Secretary 
conduct  a  refund  referendum  must  ask 
the  appropriate  county  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  office  to  enter  his/her  name  and 
address  on  Form  LS-51,  "Producer  Poll 
on  Refund  Referendum  Request  List." 
Each  person  must  read  the  Certification 
Statement  at  the  top  of  the  form  and 
sign  his/her  name  certifying  that  he/she 
meets  the  eligibility  requirements.  The 
estimated  average  time  burden  for 
completing  the  procedure  is  5  minutes 
per  person. 

(b)  Absentee  requests  to  conduct  a 
refund  referendum:  Each  person  who 
wishes  to  request  that  the  Secretary 
conduct  a  rehuid  referendum  must 
complete  Form  LS-53,  "Producer  Poll 
on  Rfefund  Referendum — Absentee 
Request"  Form  LS-53  is  a  self-mailer, 
the  person  making  a  request  must  read 
and  sign  the  form,  fold  the  form  so  that 
the  ASCS  office  address  is  showing,  and 
tape  the  form  closed.  The  form  may  be 
returned  by  mail  by  affixing  a  stamp  or 
it  may  be  returned  in  person.  The 
estimated  average  time  burden  for 
completing  the  procedure  is  5  minutes 
per  person. 

(c)  The  proposed  rule  contains  a 
requirement  that  the  county  ASCS  office 
li,st  the  names  and  addresses  of  each 
person  or  entity  requesting  Form  LS-53 
(Absentee  Request),  the  date  the  form 
was  requested,  and  the  date  it  was 
received  back  by  the  ASCS  office.  This 
information  is  necessary  for  the 
Department  to  list  the  identities  of  each 
person  making  a  request  in  the  producer 
poll  and  to  allow  interested  parties  to 
see  the  identity  of  each  person  making 

a  request  to  the  Secretary  to  conduct  a 
refund  referendum.  This  information 
can  be  used  to  validate  requests  andto 
challenge  potentially  ineligible  persons. 
Each  county  ASCS  office  will  fill  out 
one  OT  more  of  the  Form  LS-52 
".^sentee  Request  List."  The  estimated 
average  reporting  burden  will  vary 
depending  on  the  number  of  requests. 
The  estimated  number  of  producers, 
including  in-person  and  absentee^  who 
will  request  that  the  Secretary  conduct 
a  refund  referendumis  75,000-100,000 
with  each  producer  making  one  request. 

Please  send  comments  concerning  tlie 
information  collection  requirements 
contained  in  this  proposed  rule  to  the 
Office  of  InCormatiOQ  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washii^ioQ.  D.C.  20503. 
Attention:  Desk  Officer  for  AMS,  USDA. 


Bi  ckground 

The  Act  (7  U.S.C.  6301-6311) 
pi  3vides  for  the  establishment  of  a 
CO  ordinated  program  of  promotion  and 
re  ;earch  designed  to  strengthen  the 
sc  ybean  industry's  position  in  the 
m  irketplace  and  to  maintain  and 
e^  pand  domestic  and  foreign  markets 
ar  d  uses  for  soybeans  and  soybean 
pi  aducts.  The  program  is  financed  by  an 
as  iessment  of  0.5  of  one  percent  of  the 
m  t  market  price  of  soybeans  sold  by 
pi  aducers.  Pursuant  to  the  Act  an  Order 
W:  IS  made  effective  July  9, 1991,  and  the 
CO  I  lection  of  assessments  began 
September  1.1991. 

The  Act  requires  that  a  referendum  be 
cc  nducted  no  earlier  than  18  months 
ar  d  no  later  than  36  months  after  the 
is  uance  of  the  Order  to  determine 
w  lether  the  Order  should  be  continued. 

The  required  initial  referendum  was 
cc  nducted  on  February  9, 1994.  Of  the 
81 ,606  valid  ballots  cast,  46.060  (53.8 
p«  rcent)  were  in  favor  of  continuing  the 

0  der  and  the  remaining  39,546  votes 
(4  5.2  percent)  were  against  continuing 
th  3  Order.  The  Act  requires  approval  by 
a  1  imple  majority  for  the  Order  to 

cc  ntinue. 

The  Act  also  requires  that  within  18 
m  )nths  after  the  Secretary  announces 
th  i  results  of  the  referendum,  the 
S«  cretary  conduct  a  poll  of  producers  to 
d(  termine  if  producers  support  the 
cc  nducting  of  a  referendum  on  the 
cc  ntinuance  of  the  payment  of  refunds 
ui  der  the  Order.  The  Secretary 
ar  nounced  the  results  of  the  referendum 

01  April  1, 1994.  Therefore,  the 
pi  oducer  poll  must  be  held  before 
O:tober  1,1995. 

Bf,  based  on  the  poll,  the  Secretary 
d(  termines  that  at  least  20  percent  of  the 
a}  proximately  400,000  producers 
ni  tionwide  (not  in  excess  of  one-fifth  of 
w  lich  may  be  producers  in  any  one 
Si  ate)  support  the  conducting  of  a 
re  imd  referendum,  the  Secretary  must 
c<  nduct  a  refund  referendum  within  1 
y<  ar  of  that  determination. 

If,  based  on  the  poll,  the  Secretary 
d(  termines  that  at  least  20  percent  of  the 
a|  proximately  400,000  producers 
n)  tionwide  (not  in  excess  of  one-fifth  of 
w  lich  may  be  producers  in  any  one 
S  ate)  do  not  support  the  conducting  of 
a  efund  referendum,  no  refund 
re  erendum  will  be  conducted  and 
re  Hinds  will  be  discontinued. 

The  Act  specifies  that  the  producer 
p  ill  shall  be  conducted  for  a  period 
ei  tablished  by  the  Secretary.  Eligible 
p  rsons  must  both  certify  that  they  were 
ei  gaged  in  the  production  of  soytieans 
d'  iring  a  representative  period  specified 
b;  the  Secretary,  and  indicate  that  they 
SI  pport  the  conducting  of  a  refund 


referendum.  The  Act  also  provides  that 
the  producer  poll  may  be  conducted  in 
person  at  county  Extension  offices  or 
county  ASCS  offices  or  by  mail-in 
requests.  Conducting  the  poll  at  county 
ASCS  offices  and  providing  for  mail-in 
requests  will  provide  the  greatest 
opportunity  for  those  producers  who 
wish  to  indicate  that  they  support  the 
conducting  of  a  refund  referendum. 

The  proposed  rule  sets  forth 
procedures  to  be  followed  in  conducrting 
the  prochicer  poll  under  the  Act.  The 
proposed  rule  includes  provisions 
concerning  definitions.  super\'ision  of 
the  producer  poll,  certification  and 
request  procedures,  reporting  poll 
results,  and  disposition  of  records.  We 
propose  that  ASCS  of  the  Department 
coordinate  State  and  County  ASCS  roles 
in  conducting  the  poll. 

List  of  Subiects  in  7  CFR  Part  1220 

Administrative  practice  and 
pr(x:edure.  Advertising,  Agricultural 
research.  Marketing  agreements, 
Soybeans  and  soybean  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  title  7  of 
the  CFR  part  1220  be  amended  as 
follows: 

PART  1220— SOYBEAN  PROfMOTION, 
RESEARCH.  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  part  1220 
continues  to  read  as  follows: 

Authority:  Title  XtX.  Pub.  L.  101-624. 104 
Stat.  3359.  3881  (7  U.S.C.  6301-6311). 

2.  Subpart  F  is  added  to  read  as   , 
follows: 

Subpart  F— Procedures  for  the  Conduct  of 
a  Producer  Poll 

Sec. 
Definitions 

1220.701  Act. 

1220.702  Administrator. 

1220.703  Agricultural  Stabilization  and     . 
Conservation  County  Committee. 

1220.704  Agricultural  Stabilization  and 
Conservation  Service. 

1220.705  Agricultural  Stabilization  and 
Con.servation  Service  County  Executive 
Director. 

1220.706  Department. 

1220.707  Deputy  Administrator. 

1220.708  Order.' 

1220.709  Person. 

1220.710  Producer. 

1220.711  Public  notice. 

1220.712  Refund  referendum. 

1220.713  Representative  period. 

1220.714  Secretary. 

1220.715  Soybeans. 

1220.71«    State  and  United  States. 
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Producer  Poll 

1220.717  Gcnrral. 

1220.718  Supervision  of  prodiic  or  poll, 

1220.719  Eligibility. 

1220.720  Timo  and  pla(  e  for  rcqucstin};  a 
refund  rnferendiim. 

1220.721  Facilities  for  conducting  poll. 

1220.722  Ortificafion  and  request  forms. 

1220.723  Cnrtiflcaticm  and  request 
proc;edure. 

1220.724  Lists  of  registcrod  produc.nrs. 

1220.725  ■  Challenge  of  rligibility. 

1220.726  Canvassing  request  lists. 

1220.727  ASCS  countv  offic  i>  report. 

1220.728  A.SCS  State  office  report. 
1220  729     Results  of  the  poll. 

1220.730  Disposition  of  rerords. 

1220.731  Instructions  and  forms. 

Subpart  F— Procedures  tor  the 
Conduct  of  a  Producer  Poll 

Definitions 

§1220.701     Act. 

The  term  Act  means  the  Soybean. 
Promotion,  Research,  and  Consumer 
Information  Act  set  forth  in  title  XIX, 
subtitle  E  of  the  Food,  Agriculture, 
Con.servation,  and  Trade  Act  of  1990 
(Pub.  L.  101-624),  and  any  amendments 
thereto. 

§1220.702    Administrator. 

The  term  Administrator  means  the 
Administrator  of  AMS,  or  any  officer  or 
employee  of  the  Department  to  whom 
there  has  been  delegated  or  may  be 
delegated  the  authority  to  act  in  the 
Administrator's  stead. 

§  1 220.703    Agricultural  Stabilization  and 
Conservation  County  Committee. 

The  term  Agricultural  Stabilization 
and  Conservation  County  Committee. 
also  referred  to  as  "ASC  County 
Committee,"  means  the  group  of 
persons  w  ithin  a  county  who  are  elec:ted 
to  act  as  the  County  Agricultural 
Stabilization  and  Conservation 
Committee. 

§  1220.704    Agricultural  Stabilization  and 
Conservation  Service. 

The  terra  Agricultural  Stabilization 
and  Conser\'ation  Service,  also  referred 
to  as  "ASCS,"  means  the  Agricultural 
Stabilization  and  Consen.'ation  Service 
of  the  Department. 

§  1220.705    Agricultural  Stabilization  and 
Conservation  Service  County  Executive 
Director. 

The  term  Agricultural  Stabilization 
and  Conservation  Service  County 
Executive  Director,  also  referred  to  as 
"CED,"  means  the  person  employed  by 
the  ASC  County  Committee  to  execute 
the  policies  of  the  ASC  County 
Committee  and  to  be  responsible  for  the 
day-to-day  operation  of  the  ASCS 


county  office,  or  the  person  acting  in 
such  capacity. 

§  1220.706    Department. 

The  term  Department  means  the 
United  States  Department  of 
,\gricuhure. 

§  1220.707    Deputy  Administrator. 

The  term  Deputy  Administrator 
inc^ans  the  Deputy  or  Acting  Deputy 
Administrator,  State  and  County 
Operations.  Agric:ultural  Stabilization 
and  Conservation  Ser\ic;e.  US. 
Department  of  Agriculture. 

§1220.708    Order. 

The  term  Order  means  the  Soybean 
Promotion  and  Re.search  Order. 

§1220.709    Person. 

The  term  Person  means  any 
individual,  group  of  individuals, 
partnership,  corporation,  association, 
cooperative,  or  any  other  legal  entity. 

§1220.710    Producer. 

The  term  Producer  means  any  person 
engaged  in  the  growing  of  soybeans  in 
the  United  States  who  owns,  or  shares 
the  ownership  and  risk  of  loss  of,  such 
soybeans. 

§1220.711    Public  notice. 

The  term  Public  notice  means 
information  regarding  a  producer  poll, 
that  the  Secretary  shall  provide,  without 
advertising  expenses,  through  press 
releases  by  State  and  county  ASCS 
offices  and  other  appropriate 
government  offices,  by  means  of 
newspapers,  electronic  media,  county 
newsletters,  and  the  like.  Such  notice 
shall  contain  the  dates  during  which  the 
producer  poll  will  be  conducted,  where 
it  will  be  conducted,  eligibility 
requirements,  and  other  pertinent 
information. 

§  1220.712    Refund  referendum. 

The  term  Refund  referendum  means  a 
referendum  conducted  pursuant  to 
§  1969(l)(2)(FKiv)  of  the  Act  relating  to 
continuance  of  authority  for  producers 
to  receive  refunds  of  assessments. 

§1220.713    Representative  period. 

The  term  Representative  period 
means  the  period  designated  by  the 
Secretary  pursuant  to  §  1970  of  the  Ac:t. 

§1220.714    Secretary. 

The  term  Secretary  means  the 
Secretary  of  Agricuhure  of  the  United 
States  or  any  other  officer  or  employee 
of  the  Department  to  whom  there  has 
been  delegated  or  to  whom  there  may  be 
delegated  the  authority  to  act  in  the 
Sec;retary's  stead. 


§1220.715    Soybeans. 

The  term  Soybeans  means  all  \arieties 
of  Glycine  max  or  Glycine  soja. 

§1220.716    State  and  United  States. 

The  terms  State  and  United  States 
include  tho  ,50  States  of  the  Unilod 
States  of  Americ-.a.  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Ric:o. 

Producer  Poll 

§1220.717    General. 

(a)  A  poll  to  determine  whether 
eligible  producers  favor  the  condiu  t  of 

a  refund  referendum  on  the  continuance 
of  the  payment  of  refunds  under  the 
Order  shall  be  conducted  in  accordance 
with  this  subpart. 

(b)  The  poll  shall  be  conduced  at  the 
county  offices  of  ASCS. 

(c)  If  the  Secretary  determines,  based 
on  the  poll  results,  that  at  least  20 
percent  of  all  producers  (not  in  excess 
of  one-fifth  of  which  may  be  producers 
in  any  one  State)  support  the 
conducting  of  a  refund  referendum  to 
determine  whether  such  producers  favor 
the  continuation  of  the  payment  of 
refunds  under  the  Order,  a  refund 
referendum  will  be  held  within  1  year 
from  that  determination. 

(d)  If  the  Secretary  determines,  based 
on  the  poll  results,  that  less  than  20 
percent  of  all  producers  (not  in  excess 
of  one-fifth  of  which  may  be  produ<;ers 
in  any  one  State)  favor  the  conduct  of 

a  refund  referendum,  a  refund 
referendum  will  not  be  held  and  refunds 
will  be  discontinued. 

§  1 220.71 8    Supervision  of  poH. 

The  Administrator  shall  be 
responsible  for  conducting  the  poll  in 
accordance  with  this  subpart. 

§1220.719    Eligibility. 

(a)  Eligible  producers.  Each  person 
who  was  a  producer  during  the 
representative  period  is  entitled  to 
request  a  refund  referendum.  Each 
producer  entity  is  entitled  to  only  one 
request. 

(b)  Proxy  registration  and  voting. 
Proxy  registration  and  voting  is  not 
authorized. 

(c)  An  officer  or  employee  of  a 
corporate  producer,  or  any  guardian, 
administrator,  executor,  or  trustee  of  a 
producer's  estate,  or  an  authorized 
representative  of  any  eligible  producer 
entity  (other  than  an  individual 
producer),  such  as  a  corporation  or 
partnership,  may  register  and  request  a 
refund  referendum  on  behalf  of  that 
entity.  Such  individual  must  certify  that 
he/she  is  authorized  by  such  entity  to 
take  such  action. 
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(d)  Joint  and  group  interest.  A  group 
of  individuals,  such  as  members  of  a 
family,  joint  tenants,  tenants  in 
common,  a  partnership,  owners  of 
community  property,  or  a  corporation 
engaged  in  the  production  of  soybeans 
as  a  producer  entity  will  be  entitled  to 
make  only  one  request;  provided, 
however,  that  any  individual  member  of 
a  group  who  is  an  eligible  producer 
separate  from  the  group  may  register 
and  make  a  request  as  a  producer." 

§  1 220.720    Time  and  place  for  requesting  a 
refund  reterendum. 

A  poll  will  be  conducted  for  one  day 
on  a  date  to  be  determined  by  the 
Secretary.  Eligible  persons  shall  make 
their  requests  following  the  procedures 
in  §  1220.723.  Except  for  absentee 
requests,  the  polling  will  take  place 
during  the  business  hours  of  each 
county  ASCS  office. 

§  1220.721    Facilities  for  conducting  poll. 

Each  county  ASCS  office  shall 
provide  adequate  facilities  and  space  to 
permit  producers  to  register  and  to  sign 
Form  LS-50  indicating  that  they  are 
requesting  that  a  refund  referendum  be 
conducted. 

§  1220.722    Certification  and  request  forms. 

A  single  sheet  (Form  LS-51)  shall  be 
used  for  certifying  eligibility  and  for 
requesting  a  refund  referendum.  The 
county  ASCS  office,  at  the  request  of  the 
producer,  will  fill  out  the  form, 
including  the  producer's  name  and 
address.  The  county  ASCS  office  will 
require  the  producer  to  read  the 
certification  statement  and  to  sign  his/ 
her  name.  The  form  does  not  require  a 
"yes"  or  "no."  Completing  and  signing 
the  Form  LS-51  will  be  considered  a 
request  to  the  Secretary  to  conduct  a 
refund  referendum.  A  combined 
registration,  certification,  and  request 
form  (Form  LS-53)  shall  be  used  for 
absentee  requests.  The  producer  must 
read  and  sign  the  form  simultaneously 
registering,  certifying  eligibility,  and 
requesting  that  a  refund  referendum  be 
conducted. 

§1220.723   Osrtification  and  request 
procedure. 

(a)  In-person.  Each  producer  who 
wants  to  request  that  a  refund 
referendum  be  conducted  shall,  during 
the  period  to  be  specified  by  the 
Secretary,  request  that  the  county  ASCS 
office  in,  or  serving,  the  county  in 
which  the  producer  resides,  enter  his/ 
her  name  and  address  on  Form  LS-51. 
Each  producer  entity  shall  make  its 
request  at  the  county  ASCS  office  in  the 
county  in  which  its  headquarters  office 
or  business  is  located  or  at  the  county 
office  serving  the  county  in  which  the 
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en  ity's  headquarters  office  or  business 
is  ocated.  Producers  will  be  required  to 
pri  ivide  their  names  and  addresses  to 
th(  county  ASCS  office  and  to  read  the 
cei  tification  statement  before  signing 
th<  form.  By  signing  the  form,  producers 
cei  tify  that  they  or  the  entity  they 
rei  resent  were  producers  during  tbe 
spi  cified  representative  period.  A 
pn  ducer  who  is  requesting  a  refund 
rel  jrendum  on  tiehalf  of  an  entity 
rei  jrred  to  in  §  1220.719  certifies  by 
sig  ling  the  form  that  he  is  authorized  to 
do  so. 

j)  Absentee  requests.  Individual 
eli  ;ible  producers  may  request  and 
ob  ain  a  combined  registration, 
cei  tification,  and  request  form  (Form 
LS  -53)  from  the  county  ASCS  office  of 
th«  county  in  which  they  reside.  Eligible 
pn  ducer  entities  may  request  Form  LS- 
53  from  the  county  in  which  their  main 
off  ce  is  located.  C)nly  one  Form  LS-53 
shi  II  be  provided  to  each  eligible 
pn  ducer.  Form  LS-53  may  be  requested 
in  lerson  or  in  writing  during  a 
sp(  cified  period  whidh  will  be 
am  lounced  by  the  Secretary.  The  county 
AS  CS  office  shall  enter  on  Form  LS-52, 
"A  >sentee  Request  List,"  the  name  and 
ad  ress  of  each  person  or  entity 
rec  uesting  Form  LS-53  and  the  date  the 
foi  n  was  provided. 

1 2)  To  register,  eligible  producers 
m»  st  complete  and  sign  Form  LS-53. 
an  I  certify  that: 

i)  They  or  the  entity  they  represent 
wt  re  producers  during  the  specified 
rej  resentative  period;  and 

ii)  If  voting  on  behalf  of  an  entity 
rel  jrred  to  in  §  1220.719  they  are 
au  horized  to  do  so. 

3)  After  completing  Form  LS-53,  a 
pr  ducer  must  fold  the  self-mailer  so 
th)  t  the  ASCS  county  office  address  is 
pn  perly  di.  played,  and  mail  or  deliver 
th(  form  to  the  address  shown. 

4]  Absentee  requests  must  be 
rei  eived  at  the  appropriate  county 
AJ  CS  office  during  the  period  to  be 
esl  iblished.  A  request  shall  be 
co:  isidered  to  have  been  received  during 
th(  period  if  it  was  received  in  the  office 
.  be  ore  the  close  of  business  on  the  final 
da  r  of  the  established  period. 

§  1  (20.724    Lists  of  registered  producers. 

/iaintaining  security  of  Forms  LS-51 
an  1  LS-52.  County  ASCS  offices  shall  at 
all  times  maintain  control  of  the  master 
(oi  iginal)  Forms  LS-51  and  LS-52.  A 
CO  >y  will  be  posted  and  available  for 
pu  )Iic  inspection  each  day  during  the 
po  ling  period  and  for  2  business  days 
tiu  reafter.  The  form  will  be  posted 
du  ing  regular  office  hours  in  a 
CO  ispicuous  public  location. 


§  1220.725    Challenge  of  eiigibUtty. 

(a)  Who  may  challenge.  A  person's 
eligibility  to  request  a  refund 
referendum  may  be  challenged  by  any 
person. 

(b)  Challenge  period.  A  challenge  of  a 
person's  eligibility  to  request  a  refund 
referendum  may  be  made  at  any  time 
during  the  polling  period,  but  no  later 
than  the  close  of  business  on  the  2nd 
day  after  the  polling  period  ends. 

(c)  Determination  of  challenges.  The 
ASC  County  Committee  or  its  designee 
shall  make  a  determination  concerning 
the  eligibility  of  a  producer  who  has 
been  challenged  and  notify  challenged 
producers  as  soon  as  practicable,  but  not 
later  than  5  business  days  after  the  last 
day  of  the  polling  period. 

(d)  Challenged  names.  The  names  of 
producers  whose  eligibility  is 
challenged  shall  be  so  noted.  The 
notation  "challenged"  shall  be  made 
next  to  the  name  on  the  Form  LS-51  or 
Form  LS-52.  After  the  challenge  has 
been  resolved,  the  county  ASCS  office 
shall  write  either  "eligible"  or 
"ineligible"  next  to  the  name  on  the 
Form  LS^51  or  Form  LS-52.  A 
challenge  shall  be  determined  to  have 
been  resolved  if  the  determination  of  the 
ASC  County  Committee  or  its  designee 
is  not  appealed  within  the  time  allowed 
for  appeal  or  there  has  been  a 
determination  by  the  ASC  County 
Committee  after  an  appeal. 

(e)  Appeal.  A  person  declared  to  be 
ineligible  to  request  a  refund 
referendum  by  the  ASC  County 
Committee  or  its  designee  may  file  an 
appeal  at  the  county  ASCS  office  within 
3  business  days  after  notification  of 
such  decision.  Such  person  may  be 
required  to  provide  documentation  such 
as  sales  documents  or  similar 
documents  in  order  to  demonstrate  his 
or  her  eligibility.  An  appeal  shall  be 
determined  by  the  ASC  County 
Committee  or  its  designee  as  soon  as 
practicable,  but  in  all  cases  not  later 
than  the  9th  business  day  af^er  the  last 
day  of  the  polling  p«-iod.  The  ASC 
County  Committee  or  its  designee's 
determination  on  an  appeal  is  final. 

§  1220.726    Canvassing  request  lists. 

(a)  Canvassing  procedure.  Canvassing 
of  Forms  LS-51.  LS-52,  and  LS-53  shall 
take  place  as  soon  as  possible  after  the 
opening  of  county  ASCS  offices  on  the 
10th  business  day  following  the  last  day 
of  the  polling  period.  Such  canvassing 
shall  be  in  the  presence  of  at  least  two 
ASCS  employees.  CED  or  designee  shall 
supen-jse  the  canvassing  process  and 
make  a  determination  as  to: 

(1)  The  number  of  producers  signing 
Forms  LS-51  and  LS-53  and  found  to 


be  eligible  to  request  a  refund 
referendum,  and 

(2)  The  number  of  producers  signing 
Forms  LS-51  and  LS-53  fouiul  to  be 
ineligible  to  request  a  refund 
referendum. 

(b)  The  public  may  witness  the  review 
and  tabulation  of  Forms  LS-51,  LS-52, 
and  LS-53,  but  may  not  interfere  with 
the  process. 

§1220.727    ASCS  county  Office  report. 
The  ASCS  county  report  shall  be 
certified  as  complete  by  the  CED  or 
designee.  ASCS  county  office  shall 
notify  ASCS  State  office  of  the  results  of 
the  poll.  Each  ASCS  county  office  shall 
transmit  the  results  of  the  poll  in  its 
county  to  the  ASCS  State  office.  Sucli 
report  shall  include,  but  not  be  limited 
to,  the  number  of  producers  registering 
to  request  a  refund  referendum,  the 
number  of  requests  declared  invalid, 
and  the  total  number  of  valid  requests 
to  conduct  a  referendum.  The  results  of 
the  poll  in  each  county  may  be  made 
available  to  the  public  after  the  county 
has  reported  to  the  State  office.  A  copy 
of  the  report  of  results  shall  be  posted 
for  30  days  in  ASCS  county  office  in  a 
conspicuous  place  accessible  to  the 
public,  and  a  copy  shall  be  kept  on  file 
in  ASCS  county  ofBce  for  a  period  of  at 
least  12  months. 

§  1220.728    ASCS  State  office  report 

Each  ASCS  Stale  office  shall  transmit 
to  the  Deputy  Administrator,  ASCS,  a 
written  summary  of  the  results  of  the 
poll  received  from  all  ASCS  county 
offices  within  the  State.  ITie  summary 
shall  include  the  information  on  the 
poll  results  contained  in  the  reports 
from  all  county  ofBces  within  each  State 
and  be  certified  by  the  ASCS  State 
Executive  Director.  The  State  ASCS 
office  shall  maintain  a  copy  of  the 
summary  where  it  shall  be  available  for 
public  insp>ection  for  a  period  of  not  less 
than  12  months. 

§1220.729    Results  of  ttiepoN. 

(a)  The  Deputy  Administrator,  ASCS, 
shall  submit  to  die  Administrator.  AMS, 
the  results  of  the  poll.  The 
Administrator.  AMS,  shall  prepare  and 
submit  to  the  Secretary  a  report  of  the 
results  of  the  poll.  The  results  of  the 
poll  shall  be  issued  by  the  Department 
in  an  official  press  release  and 
published  in  the  Federal  Register.  State 
reports  and  related  papers  shall  be 
available  for  public  inspection  in  the 
office  of  the  Marketing  Programs 
Branrfj,  Livestock  and  Seed  Division, 
AMS,  USDA,  room  2624  South 
Agriculture  Building.  14th  and 
Independence  Avenue  SW., 
Washington.  D.C 


(b)  If  the  Secretary  deems  H  necessary, 
the  rep<Hl  of  any  State  or  county  will  be 
re-examined  and  checked  by  such 
persons  who  may  be  designated  by  the 
Deputy  Administrator,  ASCS,  or  the 
Secretary. 

§1220.730   Disposition  of  records. 

Each  ASCS  county  executive  director 
shall  place  in  sealed  containers  marked 
with  the  identification  of  the  soj-bean 
producer  poll,  the  request  lists  and 
county  summaries.  Such  records  shall 
be  secured  in  the  custody  of  the  ASCS 
county  executive  director  for  a  (wriod  of 
not  less  than  12  months  after  the  poll. 
If  no  notice  to  the  contrary  is  received 
from  the  Deputy  Administrator,  ASCS, 
by  the  end  of  such  time,  the  records 
shall  be  destroyed. 

§  1220.731    Instructions  and  forms. 

The  Administrator  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  subpart  to 
govern  the  conduct  of  the  producer  poH. 

Dated:  October  11, 1994. 
Lon  Hetamiya, 
Administrator. 
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DEPAFTTMENT  OF  TRANSPORTATION 

Feoefsf  Avtotlon  Admlnlsiistlofi 

14CFRPsn39         • 
(Docket  No.  94-NM-128-AO] 

Airworthiriess  Directives;  Foiiker 
Model  F28  Mark  0100  Series  Airplsnes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  nilemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airvrortbiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F28  Mark  0100  series 
airplanes.  This  proposal  would  require 
inspecting  the  teleflex  cable  of  the 
landing  gear  to  detect  corrosion, 
moisture,  or  improper  greasing;  and 
replacing  discrepant  teleflex  cables  with 
serviceable  parts.  This  proposal  is 
prompted  by  reports  of  difficulties  with 
the  operation  of  the  selector  handle  of 
the  landing  gear  when  "gear  down"  is 
selected,  due  to  improper  greasing  of  the 
teleflex  cable  of  the  landing  gear  during 
production.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
moisture  from  accumulating  on  the 
teleflex  cable,  which  could  result  in 
corrosion  of  the  teleflex  cable  that  could 


inhibit  operation  of  the  selector  bwidle 
of  the  landing  gear. 
DATES:  Comments  must  be  received  by 
November  29, 1994. 
ADDRESSES:  Submit  comments  in 
tripbcate  to  the  Federal  Aviation 
.Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
128-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  hic,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton,  Wa.shingtoTL 
ro«  FUHTHCa  ilFORMATKM  CONTACT:  Tim 
IXdin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-n3. 
FAA,  Transpwt  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  £ax  (206)  227-1100. 

SUPPLEMENTARY  INf ORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  abox'e.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  s{}ecified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  efwnomic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowl^ge  receipt  of  their  comments 
submitted  in  response  to  this  noti(» 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-128-AD."  Th*> 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-128-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion    . 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notiHed  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
reports  have  been  received  of  in-service 
difTiculties  experienced  with  the 
operation  of  the  selector  handle  of  the 
landing  gear  when  the  pilot  has  selected 
"gear  down."  Investigation  revealed  that 
the  teleflex  cable  was  improperly 
greased  during  production;  this  cable 
runs  from  the  selector  handle  to  the 
selector  valve  of  the  landing  gear.  In  one 
case,  the  teleflex  cable  was  found  to  be 
corroded.  Improper  greasing  allowed 
moisture  to  accumulate  on  the  teleflex 
cable  and  subsequently  freeze  at  high 
altitude  and  in  cold  weather  conditions; 
this  caused  the  stiff  operation  of  the 
selector  handle  of  the  landing  gear.- 
Improper  greasing  of  the  teleflex  cable 
of  the  landing  gear,  if  not  corrected, 
could  result  in  moisture  accumulating 
on  the  teleflex  cable.  Such  moisture 
subsequently  could  corrode  the  teleflex 
cable,  which  could  then  inhibit 
operation  of  the  selector  handle  of  the 
landing  gear. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-32-071,  dated  June  22, 1993, 
which  describes  procedures  for  ' 
removing  the  teleflex  cable  of  the 
landing  gear,  part  number  D76351-001, 
and  inspecting  it  to  detect  corrosion, 
moistiue,  or  improper  greasing  on  the 
cable.  If  no  discrepancies  are  detected, 
the  cable  is  to  be  cleaned,  greased,  and 
reassembled.  If  any  discrepancy  is 
detected,  the  cable  must  be  replaced 
with  a  serviceable  part.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Airworthiness 
Directive  BLA  93-089  (A),  dated  July 
12, 1993,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 


n  viewed  all  available  information,  and 
d(  itermined  that  AD  action  is  necessary 
fc  r  products  of  this  type  design  that  are 
C(  rtificated  for  operation  in  the  United 
S  ates. 

Since  an  unsafe  condition  has  been 
ic  entified  that  is  likely  to  exist  or 
di  velop  on  other  airplanes  of  the  same 
tj  pe  design  registered  in  the  United 

5  ates,  the  proposed  AD  would  require 
r(  moving  the  teleflex  cable  of  the 

la  riding  gear,  part  number  D76351-001, 
ai  d  inspecting  it  to  detect  corrosion, 
rr  oisture,  or  improper  greasing.  If  no 
d  screpancies  are  detected,  the  cable 
w  3uld  be  cleaned,  greased,  and 
rt  assembled.  If  any  discrepancy  is 
d  tected,  the  cable  would  be  replaced 
w  ih  a  serviceable  part.  The  actions 
w  3uld  be  required  to  be  accomplished 
ir  accordance  with  the  service  bulletin 
A  iscribed  previously. 

The  FAA  estimates  that  119  airplanes 
o  U.S.  registry  would  be  affected  by  this 
p  oposed  AD,  that  it  would  take 
a  iproximately  10.9  work  hours  per 
a  rplane  to  accomplish  the  proposed 
a<  tions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
w  3uld  be  supplied  by  the  manufacturer 
a<  no  cost  to  the  operators.  Based  on 
tl  ese  figures,  the  total  cost  impact  of  the 
p  oposed  AD  on  U.S.  operators  is 
e!  timated  to  be  $71,340.50,  or  $599.50 
p  !r  airplane. 

The  total  cost  impact  figure  discussed 
a  lOve  is  based  on  assumptions  that  no 
0  )erator  has  yet  accomplished  any  of 
tl  e  proposed  requirements  of  this  AD 
a(  tion,  and  that  no  operator  would 
a(  complish  those  actions  in  the  future  if 
tl  is  AD  were  not  adopted. 

The  regulations  proposed  herein 
w  ould  not  have  substantial  direct  effects 

0  1  the  States,  on  the  relationship 

b  itween  the  national  government  and 
tl  e  States,  or  on  the  distribution  of 
p  )wer  and  responsibilities  among  the 
V  irious  levels  of  government.  Therefore, 
ii  accordance  with  Executive  Order 

1  1612,  it  is  determined  that  this 

p  oposal  would  not  have  sufficient 
fe  deralism  implications  to  warrant  the 
p  eparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
c  rtify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
u  ider  Executive  Order  12866;  (2)  is  not 
a  'significant  rule"  under  the  DOT 
R  Jgulatory  Policies  and  Procedures  (44 
F  1 11034,  February  26, 1979);  and  (3)  if 
p  omulgated,  will  not  have  a  significant 

6  lonomic  impact,  positive  or  negative, 

o  1  a  substantial  number  of  small  entities 
u  ider  the  criteria  of  the  Regulatory 
F  exibility  Act.  A  copy  of  the  draft 
n  gulatory  evaluation  prepared  for  this 
ai  :tion  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  94-NM-128-AD. 

Applicability:  All  Model  F28  Mark  0100 
series  airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  moisture  from  accumulating  on 
the  teleflex  cable,  which  could  result  in 
corrosion  of  the  teleflex  cable  that  could 
inhibit  operation  of  the  selector  handle  of  the 
landing  gear,  accomplish  the  following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD,  remove  the  teleflex  cable  of  the 
landing  gear,  part  number  D76351-001,  and 
perform  an  inspection  of  it  to  detect 
corrosion,  moisture,  or  improper  greasing,  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-32-071.  dated  )une  22, 1993. 

(1)  If  no  discrepancies  are  found,  prior  to 
further  flight,  clean,  grease,  and  reinstall  the 
teleflex  cable,  in  accordance  with  the  service 
bulletin. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  replace  the  teleflex  cable  with 
a  serviceable  part  in  accordance  with  the 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  reqiiests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comnients  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
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;/ 1 .  107  and  21 .199)  to  operate  thf  airplane  to 
a  lor.utioo  where  the  requirements  rrf  this  AD 
ran  be  accomplished. 

Issued  in  Renton.  Washtnuton,  on  October 
12,1994. 

DarreU  M.  Pedrnon, 
Acting  Monof^r.  Transport  Airplane 
nirfxlorate.  Airvnift  Certificotion  Servitx. 
IFK  Doc  94-25692  Filed  10-17-94;  8:45  ami 
BIIXW6  COW  «»I«-U-U 


14  CFR  Part  39 

[Docket  No.  94-NM-1  t8-AD] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGEttCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  propo.sed  hilemakinR 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthines.s 
dire<:tive  (AD)  that  is  applicable  to 
certain  Fokker  Mode!  F28  Mark  0100 
series  airplanes.  Thisproposal  would 
require  an  inspection  to  detect  cracks  in 
the  cleats  at  certain  rib  stations  of  the 
wing,  and  replacement  of  the  cracked 
cleats  with  new  cleats.  This  proposal  is 
prompted  by  a  rep>ort  that,  during 
manufacture  of  the  wings  of  these 
airplanes,  cracks  were  discovered  in  the 
cleats  at  the  left-  and  right-hand  rib 
station  8200  of  the  wing  due  to 
improper  installation  of  certain  bolts. 
The  actions  specified  by  the  proposed 
AD  are  intei>ded  to  prevent  cracking  of 
the  cleats,  which  could  resuh  in 
reduced  structural  integrity  of  the  wing. 
DATES:  Comments  mu.st  be  received  by 
November  2<),  1994. 

ADDRESSES:  Submit  comnrents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention;  Rules  Docket  No.  94-NM- 
118-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-40.'>6. 
Comments  may  be  inspected  at  this 
lo<»f ion  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  he 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATION  COHTACT:  Tim 
Dulin,  Aerospace  Engineer,  ANM-113, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorste, 
1601  Lind  Avenue.  SW.,  Renton. 


Washington  98055-4056;  telephone 
1206)  227-2141:  fax  (206)  227-1100. 

SUPPLEMENTARY  INFORMATIOft: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 

proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  arjion  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspet;ts  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  fen-  comments, 
in  the  Rules  Docket  for  examinntion  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments* 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
.statement  is  made:  "Cbmments  to 
Docket  Number  94-NM-l  18-AD."  The 
postcard  will  be  dote  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  <;opy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-W^l  18-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Ri)ksiuchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  .notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Mode!  F28  .Mark  0100 
.series  airplanes.  The  RLD  advises  that, 
during  manufacture  of  the  wings  for  the 
Model  F28  Mark  0100  series  airplanes, 
cracks  were  discovered  in  the  cleats  at 
the  lef^-  and  right-hand  rib  station  8200 
of  the  wing.  The  cause  of  such  cracking 
has  been  attributed  to  the  improper 
instaDation  of  certain  Hi-lok  bolts  in  the 
bottom  wing  skin.  This  condition,  if  not 
corrected,  could  resuh  in  reduced 
structural  integrity  of  the  wing. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-57-018,  dated  Septemer  23. 
1993,  which  describes  prot^dures  for  a 


high-frequency  eddy  current  inspection 
to  defect  cracks  in  the  cleats  at  the  left 
and  right  rib  station  8200  of  the  wing, 
and  replacement  of  the  cracked  cleats 
with  new  cleats.  The  RLD  classified  this 
servi(«  bulletin  as  mandatory  and 
issued  Netherlands  Airworthiness 
Directive  BLA  93-142  (A),  dated 
November  1, 1993,  in  order  to  at^sure  tb*- 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

This  airplane  model  is  manufaUimni 
in  the  Netherlands  and  is  type 
certitlcated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateml 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  silii.ition 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  arul 
determined  that  AD  action  is  necesjsiry 
for  products  of  this  tvpe  design  that  aiv 
certificjated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  be»n> 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  s.ime 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  requirt; 
a  one-time  high-fnjquency  eddy  current 
inspection  to  detect  cracks  of  the  cleats 
at  the  left-  and  right-hand  rib  station 
8200  of  the  wing,  and  replacement  of 
the  cracked  cleats  with  new  cleats. 

The  FAA  estimates  that  12  airpl.gnes 
of  U.S.  registry  would  be  affected  bv  this 
proposed  AD,  that  it  would  take 
approximately  55  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  cv^^ge  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  S36.300,  or  $3,025  per 
airplane. 

The  total  cost  impact  figure  disru.s,«.e<l 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  ii 
this  AD  were  not  adopted. 

The  rpguiations  proposed  herein 
would  not  haw  substantial  direct  ef^-t.ts 
on  the  States,  on  the  relationship 
between  the  national  govemn«;nt  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefoiv. 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  suffident 
federalism  implications  to  warrant  thw 
preparation  of  a  Federalism  A.s.<!i'ssim'nt, 
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For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44, 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
-Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  94-NM-118-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  as  listed  in  Fokker  Service  Bulletin 
SBFlOO-57-018.  dated  September  23. 1993; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  16.000  total 
flight  cycles  or  within  3  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  a  one-time  high-frequency 
eddy  current  inspection  to  detect  cracks  in 
the  cleats  at  the  left-  and  right-hand  rib 
station  8200  of  the  wing,  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-57-018. 
dated  September  23, 1993.  If  any  cracked 
cleat  is  detected,  prior  to  further  flight, 
replace  it  with  a  new  cleat,  in  accordance 
with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  timejhat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


ap  ropriate  FAA  Principal  Maintenance 
Ins  x!ctor.  who  may  add  comments  and  then 
ser  d  it  to  the  Manager,  Standardization 
Br!  nch,  ANM-113. 

f  bte:  Information  concerning  the  existence 
of  I  pproved  alternative  methods  of 
coi  ipliance  with  this  AD,  if  any.  may  be 
obt  lined  from  the  Standardization  Branch. 
ANM-113. 

(  :)  Special  flight  permits  may  be  issued  in 
ace  irdance  with  sections  21.197  and  21.199 
of  1 18  Federal  Aviation  Regulations  (14  CFR 
21. 197  and  21.199)  to  operate  the  airplane  to 
a  U  cation  where  the  requirements  of  this  AD 
car  be  accomplished. 

I  sued  in  Renton,  Washington,  on  October 
12.1994. 

Da  rell  M.  Pederson, 
Ac  ing  Manager,  Transport  Airplane 
Dii  ictorate.  Aircraft  Certification  Service. 
(FF  Doc.  94-25693  Filed  10-17-94:  8:45  ami 
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14  CFR  Part  39 

[D<  cket  No.  94-NM-1 49-AD] 

Ail  Mforthiness  Directives;  McDonneil 
Do  jglas  Model  DC-9-80  Series 
Aiiplanes 

AGENCY:  Federal  Aviation 
Ac  ministration,  DOT. 

AC  ION:  Notice  of  proposed  rulemaking 
(N  'RM). 


SUI  tMARY:  This  document  proposes  the 
ad  iption  of  a  new  airworthiness 
dii  active  (AD)  that  is  applicable  to 
M(  Donnell  Douglas  Model  £X>9-B0 
sei  ies  airplanes.  This  proposal  would 
require  the  replacement  of  certain 
sui  pect  horizontal  stabilizer  primary 
trii  n  motors.  This  profrasal  is  prompted 
by  an  analysis  which  revealed  that 
cei  tain  incorrectly  manufactured  motor 
sh(  ifts  could  fail  prematurely  and,  in 
tui  a.  cause  the  primary  trim  motor  to 
fai .  The  actions  specified  by  the 
pn  posed  AD  are  intended  to  prevent 
sui  h  failures  of  the  primary  trim  motor, 
wl  ich  could  ultimately  result  in 
re<  uced  controllability  of  the  airplane. 
DA  'ES:  Comments  must  be  received  by 
De:emberl3,  1994. 
AD  >RESSES:  Submit  comments  in 
tri  ilicate  to  the  Federal  Aviation 
Ac  ministration  (FAA),  Transport 
Ai  plane  Directorate,  ANM-103, 
At  ention:  Rules  Docket  No.  94-NM- 
14  >-AD,  1601  Lind  Avenue,  SW., 
Re  iton,  Washington  98055-4056. 
Go  Timents  may  be  inspected  at  this 
IcK  ation  between  9:00  a.m.  and  3:00 
p.n.,  Monday  through  Friday,  except 
Fe  leral  holidays. 

'  "he  service  information  referenced  in 
th(  proposed  rule  may  be  obtained  from 
M(  Donnell  Douglas  Corporation,  P.O. 


Box  1771,  Long  Beach.  California 
90801-1771.  Attention:  Business  Unit 
Manager.  Technic:al  Administrative 
support.  Dept.  LSI,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3229  East  Spring 
Street,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer. 
Systems  &  Equipment  Branch.  ANM- 
130L.  Los  Angeles  Aircraft  Certification 
Office,  FAA.  Transport  Airplane 
Directorate.  3229  East  Spring  Street. 
Long  Beach.  California  90806-2425; 
telephone  (310)  988-5336;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Dcx:ket  number  and 
be  subrnitted  in  triplic:ate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overalfregulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Ddcket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  Commenters  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  submitted  in  respon<;e  fo  this 
notice  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Number  94-NM- 
149-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-149-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

Mc:Donnell  Douglas  Corporation  and  a 
supplier  of  horizontal  stabilizer  primary 
trim  motors  recently  conducted  an 
analysis  of  the  horizontal  stabilizer 
primary  trim  motors  installed  on  Model 
DC-9-80  series  airplanes.  Results  of  this 
analysis  have  revealed  a  condition  in 
the  motor  that  could  lead  to  its 
premature  failure.  This  condition  has 
been  attributed  to  the  omission  of  a 
hardening  process  (heat  treatment) 
during  the  manufacture  of  a  specific  lot 
of  motor  output  shafts.  Without  this 
hardening  process,  the  defective  output 
shafts  may  experience  excessive  wear, 
which  could  lead  to  failure  of  the  shaft 
and,  consequently,  failure  of  the  trim 
motor.  A  shaft  failure  in  the  primary 
trim  motor  could  also  result  in  the 
inability  of  the  trim  gearbox  to  transmit 
the  input  from  the  alternate  trim  motor. 
This  condition,  if  not  corrected,  could 
result  in  the  loss  of  all  stabilizer  trim 
and  subsequent  reduced  controllability 
of  the  airplane.  No  failures  have  actually 
occurred  in  service,  however. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-80  Alert 
Service  Bulletin  A27-342.  dated  August 
4, 1994,  which  describes  procedures  for 
inspecting  the  horizontal  stabilizer 
primary  trim  motor  to  determine  if  the 
motor  is  one  having  a  suspect  serial 
number,  and  replacing  the  suspect 
motors. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  inspecting  the  horizontal 
stabilizer  primary  trim  motor  to 
determine  if  the  motor  is  one  having  a 
suspect  serial  number,  and  replacing  the 
suspect  motors.  The  actions  would  be 
required  to  be  accomplished  in 
accordaece  with  the  service  bulletin 
described  previously. 

There  are  approximately  26  Model. 
DC-9-80  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  13  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  .5  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  lof  the  proposed 
inspection  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$357.50,  or  $27.50  per  airplane. 

Replacement  of  suspect  motors  would 
require  4.5  work  hours  to  accomplish,  at 
an  average  labor  charge  of  $55  per  work 
hour.  Required  replacement  parts  would 
be  provided  by  Sundstrand  Electric 
Power  Systems  (the  manufacturer  of  the 


horizontal  stabilizer  primary  trim 
motors-)  at  no  charge  to  operators.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  replacement  requirements 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $3,217.50,  or  $247.50  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  ac;tion" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impacrt.  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  thecriteria  of  the  Regulatory 
FIexibility*Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  94-NM-149-AO. 


Applicability:  Model  DC-9-80  series 
airplanes;  as  listed  in  McDonnell  Douglas 
MD-80  Alert  Service  Bulletin  A27-342. 
dated  August  4, 1994;  certificated  in  anv 
category. 

Compliance:  Required  as  indicated,  unli-ss 
accomplished  previously. 

To  prevent  failure  of  the  horizontal 
stabilizer  primary  trim  motor,  accomplish  ihi- 
following: 

(a)  Within  6  months  after  the  effective  liuw 
of  this  AD,  conduct  a  visual  inspection  of  the 
horizontal  stabilizer  primary  trim  motor  to 
determine  if  the  motor  is  identified  wiih  onr 
of  the  suspect  serial  numbers  listed  m 
McDonnell  Douglas  MD-«0  Alert  Sen  u  <• 
Bulletin  A27-342,  dated  August  4.  1994. 
Conduct  this  inspection  in  accordance  with 
the  prrx;cdurcs  specified  in  that  ser\  icp 
bulletin. 

(1)  If  the  horizontal  stabilizer  primar\  trim 
motor  is  not  identified  with  a suspwi  s«'rial 
numl)nr.  no  further  action  is  requir<>d  b\  this 
AD. 

(2)  If  the  horizontal  stabilizer  primary  trmi 
motor  is  identified  with  a  suspect  serial 
numtjer.  prior  to  further  flight,  replar  p  thf 
motor  in  accordance  with  the  ser\ice 
bulletin. 

(b)  An  alternative  method  of  complinni  i>  nr 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mhv  !«■ 
used  if  approved  by  the  Manager.  Liis 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  ihri»iinh 
an  appropriate  FAA  Principal  Maintenanio 
Inspector,  who  may  add  comments  and  thrn 
.send  it  to  the  Manager,  Los  Angeles  ACO 

Note:  Information  concerning  the  cxistrnc  <■ 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  mav  !«• 
obtained  from  the  Ix)s  Angeles  ACO 

(c)  .Special  flight  permits  may  he  i«u(  d  m 
accordance  with  sections  21  197  and  21.1MM 
of  the  Federal  Aviation  Regulations  (14  f  .TK 
21.197  and  21.199)  to  operate  the  airplane  In 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  (>  totx-r 
12.1994. 

Darrell  M.  Pederson,  "  • 

Acting  Manager,  Tmnspoft  Airplane 
Directorate.  Aircraft  Certification  Serxice 
[FR  Doc.  94-25691  Filed  10-17-94:  8  45  .tml 
BILUNG  CODE  491&-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-144-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30.  -40, 
and  -50  Series  Airplanes,  and  Model 
C-9  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  riilem.nking 
(NPRM).  

SUMMARY:  This  dcx;ument  proposes  thu 
adoption  of  a  new  airworthiness 
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directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-10.  -20,  -30,  -40,  and  -50  series 
airplanes,  and  Model  C-9  (military) 
airplanes.  This  proposal  would  require 
replacement  of  the  engine  nose  cowl 
attaching  bolts  and  the  installation  of 
bearing  plates  on  the  nose  cowl  attach 
ring.  This  proposal  is  prompted  by 
incidents  in  which  the  nose  cowl 
separated  from  the  airplane  due  to  the 
elongation  and/or  breakout  of  the  nose 
cowl's  attachment  ring  holes,  and 
failure  of  the  attaching  bolts.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  separation  of  the 
engine  nose  cowl  from  the  airplane, 
which  could  result  in  damage  to  the  ~ 
airplane  structure  or  could  present  a 
hazard  to  persons  or  property  on  the 
ground. 

DATES:  Comments  must  be  received  by 
December  13, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
144-AD.  1601  Lind  Avenue.  S\V.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support.  Dept.  LSI,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SVV..  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office.  Transport 
Airplane  Directorate,  3229  East  Spring 
Street.  Long  Beach,  California. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer. 
Propulsion  Branch  ANM-140L.  FAA. 
Los  Angeles  Aircraft  Certification  ' 
Office,  Transport  Airplane  Directorate, 
3229  East  Spring  Street.  Long  Beach. 
California  90806-2425;  telephone  (310) 
.  988-5245;  fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


foi  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  his  notice  may  be  changed  in  light 
of  he  comments  received. 

( lomments  are  specifically  invited  on 
th«  overall  regulatory,  economic,     , 
en  'ironmental.  and  energy  aspects  of 
th(  proposed  rule.  All  comments 
su  mitted  will  be  available,  both  before 
an    after  the  closing  date  for  comments, 
in  he  Rules  E)ocket  for  examination  by 
int  jrested  persons.  A  report 
sui  nmarizing  each  FAA-public  contact 
coi  icemed  with  the  substance  of  this 
pr(  posal  will  be  filed  in  the  Rules 
Do  :ket. 

( lommenters  wishing  the  FAA  to 
aclnowledge  receipt  of  their  comments 
su  imitted  in  response  to  this  notice 
mi  St  submit  a  self-addressed,  stamped 
po  tcard  on  which  the  following 
sta  ement  is  made:  "Comments  to 
Do  :ket  Number  94-NM-144-AD."  The 
po  ;tcard  will  be  date  stamped  and 
ret  irned  to  the  commenter. 

All  aUability  of  NPRMs 

i  iny  person  may  obtain  a  copy  of  this 
NF  lyvl  by  submitting  a  request  to  the 
FA  A.  Transport  Airplane  Directorate, 
A^  M-103,  Attention:  Rules  Docket  No. 
94  ■NM-144-AD,  1601  Lind  Avenue, 
SV  ..  Renton.  Washington  98055-4056. 

Dij  cussion 

'  'he  FAA  has  received  reports  of  five 
in<  idents.  involving  McDonnell  Douglas 
M<  del  DC-9  series  airplanes,  in  which 
th)  engine  nose  cowl  separated  from  the 
ait  jlane.  Investigation  revealed  that 
th«  se  incidents  of  separation  of  the  nose 
CO  vis  have  occurred  following  severe 
en  ;ine  vibration  that  was  caused  by 
fai  ures  of  the  first  stage  or  second  stage 
fai  blades.  The  cause  of  the  separations 
ha  ;  been  attributed  to  elongation  and/or 
bn  akout  of  the  engine  nose  cowl's 
att  ichment  ring  holes.  Additionally,  in 
soi  ne  cases,  the  attach  bolts  had  failed. 
Th  is  condition,  if  not  corrected,  could 
let  d  to  separation  of  the  engine  nose 
CO  vl  from  the  airplane,  which  could 
re!  ult  in  damage  to  the  airplane  fuselage 
or  ather  structure,  or  could  present  a 
ha  :ard  to  persons  or  property  on  the 
gn  und. 

'he  FAA  has  reviewed  and  approved 
Ml  Donnell  Douglas  DC-9  Alert  Service 
Bi  lletin  A71-63,  dated  July  21, 1994, 
wl  ich  describes  procedures  for 
re  ilacement  of  the  left  and  right  engine 
nope  cowl  attaching  bolts  with  new 
bolts  of  increased  strength.  It  also 
describes  procedures  for  adding  bearing 
pUtes  on  the  nose  cowl  attach  ring. 
Th  ese  actions  will  minimize  the 
po  ssibility  of  the  engine  nose  cowl 
se  tarating  from  the  airplane. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  nose  cowl 
attaching  bolts  and  the  installation  of 
bearing  plates  on  the  nose  cowl  attach 
ring.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  892  Model 
DC-9-10,  -20,  -30,  -40,  and  -50  series 
airplanes,  and  Model  C-9  (military) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
557  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $1,200  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$852,210,  or  $1,530  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  App.  1354(a).  14;!1 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  94-NM-144-AD. 

Applicability:  Model  DO9-10.  -20.  -30. 
-40,  and  -50  series  airplanes,  and  Model  C- 
9  (militar>')  airplanes;  as  listed  in  McDonnuil 
Douglas  DC-9  Alert  Service  Bulletin  A71-63. 
dated  July  21. 1994;  certificated  in  any 
categorx'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  engine  nose 
cowl  from  the  airplane,  accomplish  the 
following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  replace  the  left  and  right 
engine  nose  cowl  attaching  bolts  and  install 
bearing  plates,  in  accordance  with 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A71-63,  dated  July  21, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA,  Trnn.sport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
12. 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen.ice 
[FR  Doc.  94-25694  Filed  10-17-94;  8:45  am| 
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14  CFR  Part  39 

(Docket  No.  94-NM-100-AD] 

AirworthinessiDirectives;  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
Series  Airplanes,  Model  MO-88 
Airplanes,  and  Model  C-9  (Military) 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
McDonnell  Douglas  Model  DC-9  and 
IX:-9-80  series  airplanes,  Model  MD-88 
airplanes,  and  Model  C-9  (military) 
airplanes.  This  proposal  would  require 
inspection  of  the  tailcone  release 
locking  cable  fitting  assembly,  and 
replacement  or  modification  of  the 
assembly,  if  necessary.  This  proposal  is 
prompted  by  reports  of  the  inability  of 
the  tailcone  to  deploy  because  the 
swaged  ball  on  the  cable  had  jammed 
after  passing  into  the  release  handle 
hole.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  inability  of  the  tailcone  to  deploy, 
which  could  impede  the  egress  of 
passengers  from  the  airplane  during  an 
emergency  evacuation. 
DATES:  Comments  must  be  received  by 
December  13, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
100-AD,  1601  Lind  Avenue:  S\V.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Fr!  Jay.  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SVV.,  Renton, 
Washington:  or  at  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3229  East  Spring 
Street,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Eierman,  Aerospace  Engineer, 
Systems  &  Equipment  Branch,  ANM- 
130L,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Transport  Airplane 
Directorate,  3229  East  Spring  Street. 


Long  Beach,  California  90806-2425; 
telephone  (310)  988-5336;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATtON: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vvTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  sf>ecified  above,  will  he 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  he  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contat.1 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenlers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-lOO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-lOO-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

One  operator  of  McDonnell  Douglas 
Model  DC-9  series  airplanes  has 
reported  that,  while  performing  a 
functional  drop  test  of  the  tailcone,  the 
locking  cable  connected  to  the  internal 
handle  jammed  inside  the  handle  fitting 
assembly.  This  prevented  the  tailcone 
from  deploying.  Investigation  revealed 
that  the  swaged  ball  on  the  cable  had 
jammed  after  passing  into  the  handle 
hole.  This  condition,  if  not  corrected, 
could  prevent  the  tailcone  from 
deploying,  which  could  impede  the 
egress  of  passengers  from  the  airplane 
during  an  emergency  evacuation. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Service 
Bulletin  53-269.  dated  August  11.  1994. 


which  describes  procedures  for 
inspecting  the  tailcone  release  locking 
cable  fitting  assembly  to  determine  if 
the  swaged  ball  can  enter  the  handle 
hole  from  the  locking  cable.  It  also , 
describes  procedures  for  replacing  or 
modifying  the  fitting  to  ensure  the 
proper  operation  of  the  assembly. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  inspecting  the  tailcone  release 
locking  cable  fitting  assembly,  and 
replacing  or  modifying  fittings  that  do 
not  operate  properly.  This  proposed  AD 
would  also  require  the  eventual 
replacement  or  modification  of  the 
fitting  on  all  airplanes.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  1,986  Model 
DC-9  and  DC-9-80  series  airplanes. 
Model  MD-68  airplanes,  and  Model  C- 
9  airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1.170  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  proposed  inspection  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $55  per  work  hour.  Based 
on  these  figiires.  the  total  cost  impact  of 
this  proposed  action  on  U.S.  operators 
is  estimated  to  be  $128,700,  or  $110  per 
airplane. 

The  proposed  replacement  or 
modification  would  take  approximately 
5  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$55  per  work  hour.  Required  parts 
-would  cost  approximately  $2,388  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  proposed  action 
on  U.S.  operators  is  estimated  to  be 
$3,115,710.  or  $2,663  per  airplane. 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  proposed 
requirements  of  this  AD  action,  and  that 
^  operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

-   The  FAA  recognizefrthat  the 
obligation  to  maintain  aircraft  in  an  ' 
airworthy  conditicm  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
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of  1  naintaining  safe  aircraft,  most 
pn  dent  operators  would  accomplish 
the  required  actions  even  if  they  were 
noi  reouired  to  do  so  by  the  AD. 

i  L  full  cost-benefit  analysis  has  not 
hei  n  accomplished  for  this  proposed 
AE .  As  a  matter  of  law.  in  order  to  be 
air  vorthy,  an  aircraft  must  conform  to 
its  ype  design  and  be  in  a  condition  for 
safi  I  operation.  The  type  design  is 
ap[  roved  only  after  the  FAA  makes  a 
det  ^rmination  that  it  complies  with  all 
api  licable  airworthiness  requirements. 
In  J  dopting  and  maintaining  those 
req  iirements,  the  FAA  has  already 
ma  le  the  determination  that  they 
esti  blish  a  level  of  safety  that  is  cost- 
ber  eficial.  When  the  FAA.  as  in  this 
pro  x>sed  AD,  makes  a  finding  of  an 
uns  afe  condition,  this  means  that  the 
ori]  inal  cost-beneficial  level  of  safety  is 
no  onger  being  achieved  and  that  the 
pre  30sed  actions  are  necessary  to 
res  ore  that  level  of  safety.  Because  this 
lev  il  of  safety  has  already  been 
det  irmined  to  be  cost-beneficial,  a  full 
cos  -beiTefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
uni  ecessary. 

1  le  regulations  proposed  herein 
woi  lid  not  have  substantial  direct  effects 
on  I  he  States,  on  the  relationship 
bet'  veen  the  national  government  and 
the  States,  or  on  the  distribution  of 
poT|er  and  responsibilities  among  the 
5  levels  of  government.  Therefore. 
Accordance  with  Executive  Order 
2.  it  is  determined  that  this 
pro  )osal  would  not  have  sufficient 
fedi  Talism  implications  to  warrant  the 
preparation  of  a  FedeAJism  Assessment. 
r  the  reasons  discussed  above.  I 
fy  that  this  proposed  regulation  (1) 
a  "significant  regulatory  action" 
unc  er  Executive  Order  12866;  (2)  is  not 
a  "i  ignificant  rule"  under  the  DOT 
Rej  jlatory  Policies  and  Procedurest44 
FR  [1034.  February  26, 1979);  and  (3)  if 
pro  nulgated.  will  not  have  a  significant 
eco  lomic  impact,  positive  or  negative, 
on )  substantial  number  of  small  entities 
unc  er  the  criteria  of  the  Regulatory 
Fie;  Ability  Act.  A  copy  of  the  draft 
regi  liatoiy  evaluation  prepared  for  this 
acti  in  is  contained  in  the  Rules  Docket. 
A  o  »py  of  it  may  be  obtained  by 
con  acting  the  Rules  Docket  at  the 
locj  tion  provided  under  the  caption 
ADD  BESSES. 

List  of  Subjects  in  14  CFR  Part  39 

A  r  transportation.  Aircraft,  Aviation 
safe  y.  Safety. 

Thi  Proposed  Amendment 

A  :cordingly,  pursuant  to  the 
autiority  delegated  to  me  by  the 
AdiiiinistratOT,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


various 

in 

12eh 


Fj 

cerii 
Is  nbt 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR  - 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas;  Docket  94-NM-lOO- 
AD. 

Applicability:  Model  DC-9  series  airplanes. 
Model  DC-&-80  (MD-80)  series  airplanes. 
Model  MD-88  airplanes,  and  Model  C-9 
(military)  airplanes;  as  listed  in  McDonnell 
Douglas  DC-9  Service  Bulletin  53-269.  dated 
August  11, 1994;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  the  tailcone  to 
deploy,  which  could  impede  the  egress  of 
passengers  from  the  airplane  during  an 
emergency  evacuation,  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  inspect  the  tailcone  release 
locking  cable  fitting  assembly  for  proper 
operation  in  accordance  with  the  procedures 
specified  in  McDonnell  Douglas  DC-9 
Service  Bulletin  53-269.  dated  August  11. 
1994.  If  the  swaged  ball  on  the  cable  can  pass 
into  the  handle  hole,  prior  to  further  flight, 
replace  or  modify  the  fitting  assembly  in 
accordance  with  the  service  bulletin. 

(b)  Within  36  months  after  the  effective 
date  of  this  AD.  replace  or  modify  the  fitting 
assembly  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  53-269.  dated 
August  11. 1994.  Such  replacement  or 
modification  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  I.  Js 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  J.os  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton. 
Washington,  on  October  12, 1994. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
IFR  Doc.  94-25695  Filed  10-17-94;  8:45  ami 
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DEPARTMErfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

Illinois  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule:  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Illinois 
regulatory  program  (hereinafter  the 
"Illinois  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  23 
parts  of  Title  62  of  the  Illinois 
Administrative  Code  (lAC)  pertaining  to 
permit  fees,  definitions,  financial 
interests,  coal  exploration,  permitting, 
environmental  resources,  reclamation 
plans,  special  categories  of  mining, 
small  operator  assistance,  bonding, 
performance  standards,  inspection, 
enforcement,  civil  penalties, 
administrative  and  judicial  review,  and ' 
certification  of  blasters.  The  amendment 
is  intended  to  revise  the  Illinois 
program  to  be  consistent  with  the 
corresponding  Federal  regulations, 
incorporate  the  additional  flexibility 
afforded  by  the  recently  revised  Federal 
regulations,  provide  additional 
safeguards,  clarify  ambiguities,  and 
improve  operational  efficiency. 
DATES:  Written  comment  must  be 
received  by  4:00  p.m..  [C.S.T.], 
November  17, 1994.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  held  on  November 
14, 1994.  Requests  to  speak  at  the 
hearing  must  be  received  by  4:00  p.m., 
IC.S.T.l,  on  November  2, 1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
James  F.  Fulton,  Director,  Springfield 
Field  Office,  at  the  address  listed  below. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Copies  of  the  Illinois  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  bearings,  and  all 
wTitten  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  thnnigh  Friday,  excluding 
holidays.  Each  requester  may  receive 


one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Springfield  Field  Office. 

James  F.  Fulton,  Director.  Springfield 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  511  West 
Capitol.  Suite  202.  Springfield.  Illinois 
62704.  Telephone:  (217)  492-4495. 

Illinois  Department  of  Mines  and 
Minerals.  300  West  Jefferson  Street, 
Suite  300.  Springfield  Ilfinois  62791, 
Telephone  (217)  782-4970. 
FOR  PJRTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Director.  Springfield 
Field  Office.  Telephone:  (217)  492- 
4495. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program 

On  June  1. 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Background 
information  on  the  Illinois  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  June  1. 1982.  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  913.15.  913.16,  and  913.17. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  September  23. 1994. 
(Administrative  Record  No.  IL-1600) 
Illinois  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Illinois  submitted  the  proposed 
amendment  in  response  to  an  August  5, 
1993.  letter  (Administrative  Record  No. 
IL-1400)  that  OSM  sent  to  Illinois  in 
accordance  with  30  CFR  732.17(c).  in 
response  to  required  program 
amendments  at  30  CFR  913.16  (s).  (t). 
(u).  and  (v),  and  at  its  owrn  initiative. 
The  provisions  of  the  23  parts  of  Title 
62  of  the  Illinois  Administrative  Code 
(lAC)  that  Illinois  proposes  to  amend  are 
discussed  below. 

A.  62  LAC  1700.16.  Fees  and  Forfeitures 

Illinois  is  amending  subsection  (a)  by 
requiring  that  fees  collected  under  the 
provision  of  the  State  Act  be  deposited 
in  the  Coal  Mining  Regulatory  Fund, 
rather  than  the  general  revenue  fund. 
This  proposed  amendment  reflects 
recent  statutory  changes  to  the  Surface 
Coal  Mining  Land  Conservation  and 
Reclamation  Act  (State  Act)  at  225  ILCS 
720/9/07. 

B.  62 1AC1701.  Appendix  A  Definitions 

The  definition  of  "coal  exploration"  is 
revised  by  adding  the  following  specific 
exclusions.  Coal  exploration  does  not 
include  scientific  research  which  is  not 


related  to  specific  plans  to  locate  and/ 
or  describe  coal  deposits,  or  activities 
the  Department  determines  do  not 
substantially  disturb  the  land  involved. 
Coal  exploration  also  does  not  include 
exploration  for  minerals  other  than  coal. 

The  definition  of  "historic  lands"  is 
revised  by  adding  a  reference  to  Illinois' 
regulations  at  62  LAC  1762  and  1764. 

The  following  new  definition 
pertaining  to  remining  is  added.  "Land 
eligible  for  remining"  means  those  lands 
that  would  otherwise  be  eligible  for 
expenditures  under  Section  402(g)(4)  or 
Section  404  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(30  U.S.C.  1232(g)(4),  1234). 

The  definition  of  "substantially 
disturb,"  for  purposes  of  coal 
exploration,  is  revised  to  exclude 
impact  to  air  by  blasting. 

C.  62  LAC  1705.  Restriction  on  Financial 
Interests  of  State  Employees 

Illinois  is  proposing  to  revise  the 
following  sections  of  part  1705. 

1.  Section  1705.2    Objectives 

Illinois  revised  subsection  (a)  by 
updating  the  state  statute  citation. 

2.  Section  1705.15     Where  to  File 

Section  1705.15  is  proposed  to  be 
amended  by  requiring  employees  to  file 
their  financial  interest  statements  with 
the  Department's  internal  auditor, 
instead  of  the  legal  counsel. 

3.  Section  1705.17    What  to  Report 

Subsection  (c)(3)  is  proposed  to  be 
amended  by  giving  the  Department's 
internal  auditor  the  responsibility  of 
determining  whether  a  direct  or  indirect 
financial  interest  exists,  rather  than 
having  the  legal  counsel  make  this 
determination. 

D.  62  LAC  1772.  Requirements  for  Coal 
Exploration 

Illinois  is  proposing  to  revise  the 
following  sections  of  part  1772. 

1.  Section  1772.11    Notice  of 
Requirements  for  Exploration  Removing 
250  Tons  of  Coal  or  Less 

Subsection  (b)(5)  is  proposed  to  be       ', 
amended  in  order  to  clarify  that  the         ' 
referenced  forms  are  required  to  be 
submitted  with  a  coal  exploration  notice 
only  if  such  forms  are  required  by  the 
Department's  Oil  and  Gas  Division. 

2.  Section  1772.12    Permit 
Requirements  for  Exploration  Removing 
More  than  250  Tons  of  Coal 

Subsection  (d)(2)  is  proposed  to  be 
amended  by  replacing  the  word 
"operation"  with  the  word  "permit." 
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At  subsection  (e)(2),  the 
administrative  and  judicial  review 
regulation  citation  is  updated. 

£.  62  lAC  1773.15.  Review  of  Permit 
Applications 

Illinois  revised  subsection  (a)(1)  by 
removing  reference  to  its  informal 
conference  at  section  1773.13(c)  and 
adding  a  reference  to  its  public  hearing 
at  section  1773.14. 

F.  62 1  AC  1774.13.  Permit  Bevisions 

At  subsection  (b)(2)(E).  a  significant 
revision  shall  be  required  for  land  use 
changes  involving  greater  than  5%  of 
the  "total  permit  acreage"  instead  of  the 
'  "original  totaLpermit  acreage." 

Exceptions  to  the  5%  cumulative  total 
limit  were  added  at  new  subsections 
(b)(2)(E)  (i)  and  (ii).  The  proposed 
addition  of  subsection  (b)(2)(E)(i)  would 
allow  the  accumulation  of  the  5%  limit 
to  restart  upon  issuance  of  a  significant 
revision  that  addresses  all  previous  land 
use  changes  approved  via  insignificant 
revisions.  The  proposed  addition  of 
subsection  (b)(2)(E)!ii)  would  allow 
acreage  added  by  incidental  boundary 
revisions  to  be  included  in  the  total 
permit  acreage  used  to  detennine  the 
5%  limit  if  the  acreage  has  been 
addressed  previously  in  a  significant 
revision. 

New  subsection  (d)(6)  provides  for 
public  notice  of  and  a  ten-day  comment 
period  ^or  incidental  boundary  revision 
applications  which  propose  new  surface 
acreage  or  planned  subsidence  shadow 
area  to  the  original  permit. 

G.  62  lAC  1 778. 15.  Right  of  Entry 
Information 

At  subsection  (a),  Illinois  is  proposing 
to  eliminate  the  requirement  for 
undergioiind  coal  mine  operators  to 
document  their  legal  right  to  enter  and 
mine  in  the  shadow  area,  including  the 
right  to  subside  within  the  shadow  area. 

At  subsection  (e),  Illinois  is  adding 
the  phrase  "including  planned 
subsidence  operations. 

Illinois  added  new  subsection  (B  to 
require  applications  for  additions  to  the 
shadow  area  to  contain  a  notarized 
statement  by  a  responsible  office  of  the 
applicant  attesting  that  all  necessary 
mining  rights,  including  the  right  to 
subside,  will  be  obtained  prior  to  " 
mining. 

Ii.  62  lAC  1779.  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Information  on  Environmental 
Resources 

Illinois  is  proposing  to  revise  the 
following  sections  of  part  1779. 


Section  1779.22     Land  Use 
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section  1779.22  pertains  to  surface 
ning  permit  application  requirements 
pre-mining  land  use  information, 
nois  is  proposing  to  delete  section 
17  79.22  and  to  reorganize  and  repealed 
pr  nisions  at  subsection  (a)  into  62  lAC 
17W,23(a). 

2.  section  1779.25    Cross  Sections, 
Mips  and  Plans 

iubr.ections  (a)(ll)  (A),  (B)  and  (C)  are 
pr  iposed  to  be  deleted.  Subsection 

11  )(D)  is  proposed  to  be  deleted  from 

;  section  and  relocated  to  62  I  AC 
17|i0.23(a)(3). 

iatutory  citations  in  subsections  (b) 

updated. 

/.  ^2  lAC  1780.23.  Reclamation  Plan: 
Mining  and  Post-Mining  Information 

he  section  title  is  changed  from 
R  Jclamation  Plan:  Post-mining  Land 
Us  is"  to  "Reclamation  Plan:  Pre-Mining 
an  1  Post-Mining  Information."  New 
isections  (a),  (a)(1),  and  (a)(2)  contain 
pre-mining  land  use  information 
pn  visions  of  existing  62  lAC  1779.22(a) 
h  one  addition.  At  new  subsection 
1),  one  new  provisions  was  added 
ich  requires  that  in  the  case  of 
pr<  viously  mined  land,  the  use  of  the 
lar  d  prior  to  any  mining  shall  also  be 
dei  cribed  to  the  extent  such  information 
vailable.  New  subsection  (a)(3) 
1  tains  the  soil  map  provision  of 
sting  62  L\C  1779.25(a)(ll)(D).  The 
stantive  provisions  of  existing 
sections  (a),  (a)(1),  (a)(3),  and  (a)(4) 
redesignated  new  subsections  (b), 
1),  (b)(2)  and  (b)(3).  Existing 
section  (a)(2)  pertaining  to  detailed 
m£  lagement  plans  for  a  post-mining  use 
irazing  is  deleted. 
1  xisting  subsection  (b)  is  redesignated 
ne'  V  subsection  (c). 

t  2  lAC  1 783.  Underground  Mining 
Pe.  mit  Applications— Minimum 
Re<  }uirements  for  Information  on 
ironmental  Resources 

linois  is  proposing  to  revise  the 
owing  sections  of  part  1783. 

Section  1783.22    Land  Use 
Inf  )rmation. 

J  ection  1783.22  pertains  to 
erground  mining  permit  application 

rec  jirements  for  pre-mining  land  use 
if  (rmation.  Illinois  is  proposing  to 
}  Jte  Section  1783.22  and  to  reorganize 

the  repealed  provisions  at  subsection  (a) 

■   I  I  62  lAC  1784.15(a). 

2. ;  ection  1783.25    Cross  Sections, 
Ma  )s  and  Plans 

J  Libsections  (a)(ll)(A),  (B),  and  (C)  are 
pre  posed  to  be  deleted.  Subsection 


(a)(ll)(D)  is  proposed  to  be  deleted  from 
this  section  and  relocated  to  62  lAC 
1784.15(a)(3). 

-Statutory  citations  in  subsection  (b) 
are  updated. 

A'.  62  lAC  1784.15.  Reclamation  Plan: 
Pre-Mining  and  Post-Mining  Information 

The  section  title  is  changed  from 
"Reclamation  Plan:  Post-mining  Land 
Uses"  to  "Reclamation  Plan:  Pre-Mining 
and  Post  Mining  Information."  New 
subsections  (a),  (a)(1),  and  (a)(2)  contain 
the  substantive  pre-mining  land  use 
information  provisions  of  existing  62 
lAC  1783.22(a)  with  one  addition.  At 
new  subsection  (a)(1),  one  new 
provision  was  added  which  requires 
that  in  the  case  of  previously  mined 
land,  the  use  of  the  land  prior  to  any 
mining  shall  also  be  described  to  the 
extent  such  information  is  available. 
New  subsection  (a)(3)  contains  the  soil 
map  provisions  of  existing  62  lAC 
1783.25(a)(ll)(D).  The  substantive 
provisions  of  existing  subsections  (a). 
(a)(1),  (a)(2),  and  (a)(3)  are  redesignated 
new  subsections  (b),''(b)(l),  (b)(2),  and 
(b)(3). 

Existing  subsection  (b)  is  redesignated 
new  subsection  (c). 

L.  62  lAC  1 785.  Requirements  for 
Permits  for  Special  Categories  of  Mining 

Illinois  is  proposing  to  revise  the 
following  sections  of  part  1785. 

1.  Section  1785.17    Prime  Farmlands 

At  subsection  (a),  Illinois  is  proposing 
to  delete  the  following  language: 
Nothing  in  this  Section  shall  apply  to 
any  permit  issued  prior  to  the  date  of 
enactment  of  the  Federal  Act,  or  to  any 
revisions  or  renewals  thereof,  or  to  any 
existing  surface  mining  operations  for 
which  a  permit  was  issued  prior  to  the 
date  of  enactment  of  the  Federal  Act,  as 
determined  by  the  Department  prior  to 
September  29, 1981.  For  lands  for  which 
a  request  for  exemption  was  initially 
made  or  pending  on  or  after  September 
29,  1981. 

Existing  subsections  (a)(5)  and  (6) 
pertaining  to  an  acreage  limitation  on 
the^mount  of  exempted  prime  farmland 
are  deleted.  Existing  subsection  (a)(7)(A) 
was  redesignated  subsection  (a)(5). 
Existing  subsection  (a)(7)(B)  pertaining 
to  a  preliminary  exemption  review  is 
deleted. 

At  subsection  (d)(1),  the  sentence 
"The  State  recognizes  that  the  permit 
cannot  be  issued  without  the  required 
consultation  with  USDA"  is  deleted. 
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2.  Section  1785.23    Minor 
Underground  Mine  Facilities  Not  at  or 
Adjacent  to  the  Processing  or 
Preparation  Facility  or  Area 

Illinois  proposes  to  revise  subsection 
(d)(3)  by  requiring  written  comments  be 
filed  within  the  public  comment  period. 

The  revision  to  subsection  (e)(1) 
requires  the  Department  to  make  its 
final  decision  to  approve,  deny,  or 
modify  the  complete  application  for  a 
permit  within  20  days  following  the 
close  of  the  public  comment  period. 

Subsection  (g)(1)  is  proposed  to  be 
amended  to  require  the  Department  to 
notify  persons  who  filed  comments  or 
objections  to  the  application  of  its  final 
decision,  to  replace  the  word 
"disapprove"  with  the  word  "deny"  for 
consistency  with  other  sections  of  the 
regulations  dealing  with  approval  and 
denial  of  application,  and  to  delete  the 
requirement  that  it  publish  a  public 
notice  of  its  final  action.  The  regulatory 
citation  in  subsection  (g)(2)  is  corrected. 

M.  62  IAC1795.  Small  Operator 
Assistance 

Illinois  is  proposing  to  revise  the 
following  sections  of  part  1795. 

1.  Section  1795.1    Scope  and  Purpose 
Illinois  proposes  to  amend  the 

purpose  statement  at  subsection  (b)  to 
read  as  follows.  The  purpose  of  the 
program  is  to  provide  for  eligible 
operators  a  determination  of  probable 
hydrologic  consequences  including  the 
engineering  analysis  and  designs 
necessary  for  the  determination;  cross- 
sections,  maps  and  plans;  geologic 
drilling  and  statement  of  results  of  test 
borings  and  samplings;  archaeological 
and  historical  information  collection 
and  relevant  plan  preparation;  pre-blast 
surveys  and  pre-blast  survey  reports; 
and  site  specific  resource  information 
collection  and  relevant  plan  preparation 
which  are  required  comp)onents  of  the 
permit  application  under  62  111.  Adm. 
Code  1772  through  1785. 

2.  Section  1795.4    Definitions 

At  subsection  (b)  the  definition  of 
qualified  laboratory  is  revised  by 
deleting  the  language  "statement  of 
results  of  test  borings  or  core  samples" 
and  adding  the  language  "or  other 
studies  and/or  reports  or  plans."  The 
regulatory  section  citation  was  corrected 
to  1795.1. 

3.  Section  1779.6    Eligibility  for 
Assistance 

At  subsection  (a),  the  statute  citation 
IS  updated. 

At  subsection  (b),  the  criteria  for 
eligibility  for  assistance  is  revised  to 
read  as  follows.  Establishes  that  his  or 


her  probable  total  actual  and  attributed 
production  from  all  locations  during  the 
twelve  (12)  months  immediately 
following  the  date  on  which  the 
operator  is  issued  the  surface  coal 
mining  and  reclamation  permit  will  not 
exceed  300,000  tons. 

At  subsection  (b)(1)  and  (b)(2),  Illinois 
proposes  changing  the  percentage  of 
ownership  of  applicant  from  five 
percent  to  ten  percent  with  respect  to 
the  baseline  above  which  ownership 
will  play  a  role  in  determining 
attributed  coal  production. 

4.  Section  1795.7    Filing  for  Assistance 

Illinois  proposes  to  amend  subsection 
(c)(4)  by  requiring  that  an  application 
for  assistance  contain  a  schedule  of 
estimated  coal  production  and 
attributed  production  during  the  12 
months  inunediately  followring  the  date 
of  permit  issuance. 

5.  Section  1795.9    Program  Services 
and  Data  Requirements 

Illinois  proposes  to  revise  subsection 
(a)  by  adding  "studies,  reports,  and 
plans"  to  the  types  of  services 
referenced  in  subsection  (b)  that  are 
available  to  eligible  operators. 

Subsection  (b)  lists  the  specific 
technical  services  authorized  for  the 
SOAP.  At  subsection  (b)(2).  Illinois 
proposes  to  add  drilling  as  an 
authorized  SOAP  service.  Illinois 
proposes  to  add  new  subsection  (b)(3) 
which  provides  for  cross-sections,  maps 
and  plans  required  by  62  lAC  1779.25 
and  1783.25.  New  subsection  (b)(4) 
provides  for  collection  of  archaeological 
and  historical  information  and  related 
plans  required  by  62  lAC  1779.12(b). 
1780.31. 1783.12(b)  and  1784.17,  and 
any  other  archaeological  and  historical 
information  required  by  the  Department. 
New  subsection  (b)(5)  provides  for  pre- 
blast  survey  and  reports  pursuant  to  the 
provisions  of  62  lAC  1816.62.  New 
subsection  (b)(6)  provides  for  site 
specific  resource  information  and 
protection  and  enhancement  plans  for 
fish  and  wiidlife  habitats  and  other 
environmental  values  required  by  the 
Department  under  62  lAC  1779.19, 
1780.16. 1783.19,  and  1784.21.  and 
information  and  plans  for  any  other 
environmental  values  required  by  the 
Department  under  the  State  Act. 

6.  Section  1795.12    Applicant  Liability 

At  subsection  {a)(l),  the  word 
"report"  is  replaced  by  the  word 
"reports."  At  subsection  (a)(2).  the 
applicant  shall  reimburse  the 
E)epartment  if  the  program  administrator 
finds  that  the  applicant's  actual  and 
attributed  production  of  coal  for  all 
locations  exceeds  300.000  tons  during 


the  12  months  immediately  following 
the  date  on  which  the  operator  is  issued 
the  surface  coal  mining  and  reclamation 
permit.  At  subsection  (a)(3),  the 
applicant  and  its  successor  shall 
reimburse  the  Department  if  the  permit 
is  sold,  transferred,  or  assigned  to 
another  person  and  the  transferee's  total 
actual  and  attributed  production 
exceeds  300,000  tons  during  the  twelve 
(12)  months  immediately  following  the 
date  on  which  the  permit  was  issued.  If 
the  permit  is  transferred  during  the  12 
months  period  immediately  following 
the  permit  issuance  date,  the 
determination  of  adherence  to  the  12 
month-300.0Q0  tons  limit  shall  be 
performed  by  combining  the  actual  and 
attributed  production  of  both  parties  for 
the  12  month  period. 

N.  62 1  AC  1800.  Bonding  and  Insurance 
Requirements  for  Surface  Coal  Mining 
and  Reclamation  Operations 

The  State  Act  at  225  ILCS  720/6.01 
was  amended  to  allow  Illinois  to  accept 
an  applicant's  bond,  without  separate 
surety,  when  the  applicant  has  a  history 
of  solvency  and  designates  a  .suitable 
agent  for  serv  ice  of  process.  The 
proposed  amendments  to  §§  1800.4. 
1800.5, 1800.11. 1800.12.  and  proposed 
new  §§  1800.23  implement  the  statutory 
self-bonding  provision. 

1.  Section  1800.4    Department 
Responsibilities 

New  subsection  (c)  allows  the 
Department  to  accept  a  self-bond  if  the 
permittee  meets  the  requirements  of 
§  1800.23.  Existing  subsections  (c).  (d), 
and  (e)  are  redesignated  as  subsections 
(d),  (e),  and  (f),  respectively. 

2.  Section  1800.5    Definitions 

Subsection  (b)(1)  is  revised  to  allow 
Illinois  to  accept  letters  of  credit  from 
banks  organized  or  authorized  in  other 
states  that  are  not  authorized  to  operate 
in  Illinois  and  from  banks  organized  or 
authorized  in  the  United  States  by 
national  charter  provided  that  if  the 
bank  does  not  have  an  office  for 
collection  in  Illinois,  there  shall  be  a 
confirming  bank  designated  with  an 
office  in  Illinois  that  is  authorized  to 
accept,  negotiate,  and  pay  the  letter 
upon  presentment  in  Illinois. 

Ne  subsection  (c)  defines  "self- 
bonding"  as  an  indemnity  agreement  in 
a  sum  certain  executed  by  the  applicant 
or  by  the  applicant  and  any  corporate 
guarantor  and  made  payable  to  the 
Department  with  or  without  separate 
surety. 
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3.  Section  1800.11     Requirement  to  File 
a  Bond 

New  subsection  (e)  requires  the 
Department  to  administer  self-bonding 
for  eligible  permittees  consistent  with 
all  applicable  provisions  of  §§  1800.1 
through  1800.50. 

4.  Section  1800.12    Form  of  the 
Performance  Bond 

New  subsection  (c)  allows  for  a  self- 
bond.  Existing  subsection  (c)  is 
redesignated  as  subsection  (dl 

5.  Section  1800.20    Surety  Bonds 

Subsections  (b)(2)  through  (b)(5), 
which  contained  surety  bond 
conditions,  are  deleted. 

6.  Section  1800.21    Collateral  Bonds 
Subsection  (b)(1)  is  revised  to  allow 

Illinois  to  accept  letters  of  credit  from 
banks  organized  or  authorized  in  other 
states  thaf  are  not  authorized  to  operate 
in  Illinois  and  from  banks  organized  or 
authorized  in  the  United  States  by 
national  charter  provided  that  if  the 
bank  does  not  have  an  office  for 
collection  in  Illinois,  there  shall  be  a 
confirming  bank  designated  with  an 
office  in  Illinois. 

7.  Section  1800.23    Self-Bonding 

Subsection  (a)  contains  the  following 
definitions.  "Current  assets"  means  cash 
or  other  assets  or  resources  which  are 
reasonably  expected  to  be  converted  to 
cash  or  sold  or  consumed  within  one  (1) 
year  or  within  the  normal  operating 
cycle  of  the  business.  "Current 
liabilities"  means  obligations  which  are 
reasonably  expected  to  be  paid  or 
liquidated  within  one  (1)  year  or  within 
the  normal  operating  cycle  of  the 
business.  "Existing  self-bonding 
liabilities"  means  the  cumulative  total 
dollar  amount  of  self-bonding  for  which 
the  applicant  or  parent  corporation 
guarantor  is  already  liable  in  connection 
with  coal  mining  regulatory  program 
permits  in  the  United  States,  as  of  the 
date  of  relevant  financial  statement. 
"Fixed  es.=;ets"  means  plants  and 
equipftient,  but  does  not  include  land  or 
coal  in  place.  "Liabilities"  means 
obligations  to  transfer  assets  or  provide 
services  to  other  entities  in  the  future  as 
a  result  of  past  transactions.  "Net 
vyorth"  means  total  assets  minus  total 
liabilities  and  is  equivalent  to  owners' 
equity.  Parent  corporation  means  a 
corporation^  which  owns  or  controls  the 
applicant.  "Tangible  net  worth"  means 
net  worth  minus  intangible  such  as 
goodwill  and  rights  to  patents  or 
royalties. 

Subsection  (b)  specifies  that  the 
Department  may  accept  a  self-bond  from 
an  applicant  for  a  permit  if  all  of  the 


c  editions  at  subsections  (b)(1)  through 
(  »)(4)  are  met  by  the  applicant  or  its 
p  irent  corporation  guarantor. 

At  subsection  {b)(l),  if  the  applicant 
c  3signates  a  suitable  agent  to  receive 
s  Tvice  of  process  in  the  State  of  Illinois. 

At  subsection  (b)(2),  if  the  applicant 
h  IS  been  in  continuous  operation  as  a 
b  jsiness  entity  for  a  period  of  not  less 
t  an  five  (5)  years.  Continuous 
o  )eration  shall  mean  that  business  was 
c  inducted  over  a  period  of  five  (5)  years 
ii  imediately  preceding  the  time  of 
a  (plication.  At  paragraph  (A),  the 
C  apartment  may  allow  a  joint  venture  or 
s;  ndicate  with  less  than  five  (5)  years  of 

0  intinuous  operation  to  qualify  under 
SI  bsection  (2)  above,  if  each  member  of 
tl  e  joint  venture  or  syndicate  has  been 
ii  continuous  operation  for  at  least  five 
(; )  years  immediately  preceding  the 

ti  ne  of  application.  At  paragraph  (B), 

vv  len  calculating  the  period  of 

c(  ntinuous  operation,  the  Department 

ni  ay  exclude  past  periods  of 

ir  lerruption  to  the  operation  of  the 

bi  isiness  entity  that  were  beyond  the 

a  plicant's  control  and  that  do  not  affect 

tl  B  applicant's  likelihood  of  remaining 

ir  business  during  the  proposed  surface 

c(  al  mining  and  reclamation  operations. 

At  subsection  (b)(3),  if  the  applicant 
SI  bmits  financial  information  in 
si  fficient  detail  to  show  that  the 
a[  plicant  meets  one  of  the  criteria  in 
p!  ragraphs  (A)  through  (C).  At 
pj  ragraph  (A),  if  the  applicant  has  a 
ci  rrent  rating  for  its  most  recent  bond 
is  uance  of  "A"  or  higher  as  issued  by 
ei  her  Moody's  Investor  Service  or 
Si  mdard  and  Poor's  Corporation.  At 
p<  ragraph  (B),  if  the  applicant  has  a 
ta  igible  net  worth  of  at  least  $10 
m  llion,  a  ratio  of  total  liabilities  to  net 
w  )rth  of  2.5  times  or  less,  and  a  ration 

01  current  assets  to  current  liabilities  of 
1.  :  times  or  greater.  At  paragraph  (C),  if 
th  i  applicant's  fixed  assets  in  the 

U:  lited  States  total  at  least  $20  million, 
ar  d  the  applicant  has  a  ratio  of  total 
li<  bilities  to  net  worth  of  2.5  times  or 
le  s,  and  ratio  of  current  as.sets  to 
ci  rrent  liabilities  of  1.2  tiiiies  or  greater. 

\t  subsection  (b)(4)  if  the  applicant 
su  jmits  the  information  required  by 
p£  agraphs  (A)  through  (C).  Paragraph 
(A   requires  financial  statements  for  the 
mi  st  recently  completed  fiscal  year 
ac  ;ompanied  by  a  report  prepared  by  an 
in  lependent  certified  public  account  in 
CO  iformity  with  generally  accepted 
ac  :ounting  principles  and  containing 
th  i  accountant's  audit  opinion  or  review 
op  inion  of  the  financial  statements  with 
no  adverse  opinion.  Paragraph  (B) 
re(  uires  unaudited  financial  statements 
foi  completed  quarters  in  the  current 
fis  :al  year.  Paragraph  (C)  requires 


additional  unaudited  information  as 
requested  by  the  Department. 

At  subsection  (c)  a  written  guarantee 
is  required.  At  subsection  (c)(1),  the 
Department  may  accept  a  written 
guarantee  for  an  applicant's  self-bond 
from  a  parent  corporation  guarantor,  if 
the  guarantor  meets  the  conditions  of 
subsections  (b)  (1)  through  (4),  above,  as 
if  it  were  the  applicant.  Such  a  written 
guarantee  shall  be  referred  to  as  a 
"corporate  guarantee."  The  terms  of  the 
corporate  guarantee  shall  provide  for  the 
criteria  in  paragraphs  (A)  through  (C). 
At  paragraph  (A),  if  the  applicant  fails 
to  complete  the  reclamation  plan,  the 
guarantor  shall  do  so  or  the  guarantor 
.shall  be  liable  under  the  indemnity 
agreement  to  provide  funds  to  the 
Department  sufficient  to  complete  the 
reclamation  plan,  but  not  to  exceed  the 
bond  amount.  At  paragraph  (B),  the 
corporate  guarantee  shall  remain  in 
force  unless  the  guarantor  sends  notice 
of  cancell^ion  by  certified  mail  to  the 
applicant  and  to  the  Department  at  least 
90  days  in  advance  of  the  cancellation 
date,  and  the  Department  accepts  the 
cancellation.  At  paragraph  (C),  the 
cancellation  may  be  accepted  by  the 
Department  if  the  applicant  obtains 
suitable  replacement  bond  before  the 
cancellation  date  or  if  the  lands  for 
which  the  self-bond,  or  portion  thereof, 
was  accepted  have  not  been  disturbed. 

At  subsection  (c)(2),  the  Department 
may  accept  a  written  guarantee  for  an 
applicant's  self-bond  from  any  corporate 
guarantor,  whenever  the  applicant 
meets  the  conditions  of  subsection  (b) 
(1),  (2)  and  (4)  above,  and  the  guarantor 
meets  the  conditions  of  subsections  (b) 
(1)  through  (4)  above.  Such  a  written 
guarantee  shall  be  referred  to  as  a  "non- 
parent  corporate  guarantee."  The  terms 
of  this  guarantee  shall  provide  for 
compliance  with  the  conditions  of 
subsections  (c)(1)  (A)  through  (C)  above. 
The  Department  may  require  the 
applicant  to  submit  any  information 
specified  in  paragraph  (b)(3)  above  in 
order  to  determine  the  financial 
capabilities  of  the  applicant. 

Subsection  (d)  specifies  that  in  order 
for  the  Department  to  accept  an 
applicant's  self-bond,  the  total  amount 
of  the  outstanding  and  proposed  self- 
bonds  of  the  applicant  for  surface  coal 
mining  and  reclamation  operations  shall 
not  exceed  25  percent  of  the  applicant's 
tangible  net  worth  in  the  United  States. 
In  order  for  the  Department  to  accept  a 
corporate  guarantee,  the  total  amount  of 
the  parent  corporation  guarantor's 
present  and  proposed  self-bonds  and 
guaranteed  self-bonds  for  surface  coal 
mining  and  reclamation  operations  shall 
not  exceed  25  percent  of  the  guarantor's 
tangible  net  worth  in  the  United  States. 
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In  order  for  the  Department  to  accept  a 
non-parent  corporate  guarantee,  the 
total  amount  of  the  non-parent  corporate 
•  guarantor's  present  and  proposed  self- 
bonds  and  guaranteed  self-bonds  shall 
not  exceed  25  percent  of  the  guarantor's 
tangible  net  worth  in  the  United  States.' 

Subsection  (e)  specifies  that  if  the 
Department  accepts  an  applicant's  self- 
bond,  an  indemnity  agreement  shall  be 
submitted  subject  to  the  requirements  in 
subsections  (e)(1)  through  (e)(4). 
Subsection  (e)(1)  requires  that  the 
indemnity  agreement  shall  be  executed 
by  all  persons  and  parties  who  are  to  be 
bound  by  it,  including  the  parent 
corporation  guarantor,  and  shall  bind 
each  jointly  and  severally.  Subsection 
(e)(2)  requires  that  corporations 
applying  for  a  self-bond,  and  parent  and 
non-parent  corporations  guaranteeing  an 
applicant's  self-bond  shall  submit  an 
indemnity  agreement  signed  by  two 
corporate  officers  who  are  authorized  to 
bind  their  corporations.  A  copy  of  such 
authorization  shall  be  pro\ided  to  the 
Department  along  with  an  affidavit 
certifying  that  such  an  agreement  is 
valid  under  all  applicable  federal  and 
state  laws.  In  addition,  the  guarantor 
shall  provide  a  copy  of  the  corporate 
authorization  demonstrating  that  the 
corporation  may  guarantee  the  self-bond 
and  execute  the  indemnity  agreement. 
Subsection  {e)(3)  requires  that  if  the 
applicant  is  a  partnership,  joint  venture 
or  syndicate,  the  agreement  shall  bind 
each  partner  or  party  who  has  a 
beneficial  interest,  directly  or  indirectly, 
in  the  applicant.  Subsection  (e)(4) 
requires  that  pursuant  to  §  1800.50.  the 
applicant,  parent  or  non-parent 
corporate  guarantor  shall  be  required  to 
complete  the  approved  reclamation  plan 
for  the  lands  in  default  or  to  pay  to  the 
Department  an  amount  necessary  to 
complete  the  approved  reclamation 
plan,  not  to  exceed  the  bond  amount. 
Under  Illinois  law.  the  indemnity 
agreement  when  under  forfeiture  shall 
operate  as  a  judgment  against  those 
parties  liable  under  the  indemnity 
agreement. 

At  subsection  (f).  the  Department 
shall  require  self-bonded  applicants  and 
parent  and  non-parent  corporate 
guarantors  to  submit  an  update  of  the 
information  required  under  subsections 
(b)  (3)  and  (4)  above  within  90  days  after 
the  close  of  fiscal  year  following  the 
issuance  of  the  self-bond  or  corporate 
guarantee. 

At  subsection  (g).  if  at  any  time  during 
the  period  when  a  self-bond  is  posted, 
the  financial  conditions  of  the 
applicant,  parent  or  non-parent 
corporate  guarantor  change  so  that  the 
criteria  of  subsections  (b)(3)  and  (d) 
al>ove  are  not  satisfied,  the  permittee 


shall  notify'  the  Department  immediately 
and  shall  within  90  days  post  an 
alternate  form  of  bond  in  the  same 
amount  as  the  self-bond.  Should  the 
pemittee  fail  to  post  an  adequate 
substitute  bond,  the  provisions  of 
§  1800.16(e)(2)  shall  apply. 

0.  62  lAC  1816.  Permanent  Program 
Performance  Standards— Surface 
Mining  Activities 

Proposed  revisions  to  the  performance 
standards  which  62  lAC  1816  and  1817 
have  in  common  are  discussed  in  "Q." 

Proposed  revisions  of  the  surface 
mining  performance  standards  unique 
to  the  following  sections  of  part  1816 
are  discussed  below. 

1.  Section  1816.79    Protection  of 
Underground  Mining 

Section  1816.79  is  reorganized.  The 
word  "coal  "  is  proposed  to  be  removed 
from  existing  subsection  (a),  and  the 
subsection  reference  is  removed. 
Existing  subsection  (a)(1)  is 
redesignated  subsection  (b),  and  existing 
subsection  (a)(2)  is  redesignated 
subsection  (a). 

2.  Section  1816.116    Revegetation: 
Standards  for  Success 

Subsection  (a)(4)(A)(ii)  is  proposed  to 
be  amended  to  allow  the  Department  to 
approve  a  field  to  represent  small 
isolated  areas  of  the  same  capability  if 
it  determines  that  the  field  is 
repre.sentative  of  reclamation  of  such 
areas.  The  small  isolated  areas  shall 
maintain  a  successful  ground  cover  as 
determined  by  subsection  (a)(3)(E). 
Productivity  results  on  the  field  shall  be 
applicable  to  the  small  isolated  areas. 

3.  Section  1816  Appendix  A — 
Agricultural  Lands  Productivity 
Formula  (ALPF) 

Illinois  proposed  several  changes  for 
the  "Permit  Specifics  Yield  Standard" 
section.  The  two  existing  paragraphs  are 
amended  and  reorganized  into 
subsections  (a)  and  (b).  respectively,  and 
new  provisions  were  added  at 
subsections  (c)  through  (f). 

Language  is  added  at  subsection  (a)  to 
clarify  that  ALPF  target  calculation 
procedures  are  applicable  to  limited 
capability  lands  and  that  targets  are  to 
be  based  on  the  soils  which  are 
disturbed  within  the  permit  area. 

The  existing  provisions  in  subsection 
(b)  are  now  subject  to  the  provisions  of 
subsection  (c)  through  (f).  New 
subsection  (c)  specifies  that  the 
Department  shall  provide  for 
establishment  of  specific  yield 
standards  for  the  individual  capability 
groups  to  be  weighted  for  an  individual 
pit.  (geographically  distinct  mining 


area),  if  multiple  permits  are  adjacent 
and  confined  to  a  single  continuous  pit; 
or  multiple  pits  are  not  adjacent  but  are 
within  an  individual  permit. 

New  subsection  (d)  specifies  that  if  an 
individual  mining  pit  is  present  in  more 
than  one  county,  annual  target  yield 
adjustments  shall  be  based  on  the 
county  with  the  greater  permit  acreage. 

New  subsection  (e)  specifies  that  after 
mining  operations  have  ceased  and  at 
the  request  of  the  permittee,  the 
Department  shall  recalculate  the  yield 
standards  for  the  permit  (pit)  based 
solely  on  the  soils  which  were 
disturbed.  Recalculated  targets  shall  be 
applicable  to  all  areas  tested  for 
productivity,  including  past  results  on 
areas  under  bond  at  the  time  of  the 
request.  Approved  significant  revisions 
which  alter  the  soils  to  be  disturbed 
shall  cause  the  targets  to  be 
recalculated. 

New  subsection  (f)  specifies  that  at 
the  request  of  the  permittee,  the 
Department  shall  consolidate  prime 
farmland  and  high  capability  targets, 
provided  the  Department  determines 
that  the  soil  reconstruction  of  the  high 
capability  land  is  equal  to  or  better  than 
the  prime  farmland. 

P.  62 1  AC  1817.  Permanent  Program 
Performance  Standards — Underground 
Mining  Activities 

Proposed  revisions  to  the  performance 
standards  which  62  lAC  1816  and  1817 
have  in  common  are  discussed  in  "Q." 

Proposed  revisions  to  the 
underground  mining  performance 
standards  unique  to  the  following 
sections  of  part  1817  are  discussed 
below. 

1.  Section  1817.101     BackfiUing  and 
Grading:  General  Requirements 

Illinois  is  proposing  to  amend 
subsection  (a)  by  removing  the  existing 
provision  and  adding  the  requirement 
that  all  surface  areas  disturbed  incident 
to  underground  mining  activities  shall 
be  backfilled,  graded  and  revege  ated.  in 
accordance  with  the  approved 
reclamation  plan,  not  later  than  36 
calendar  months  after  cessation  of  active 
use.  as  determined  by  the  Department. 

2.  Sec:tion  1817.121     Subsidence 
Control 

Illinois  proposes  to  add  new 
subsection  (c)(3)  to  require  operators  to 
promptly  replace  any  drinking, 
domestic,  or  residential  water  supply 
from  a  well  or  spring  in  existence  prior 
to  the  application  for  a  surface  coal 
mining  and  reclamation  ojierations 
permit,  which  has  been  affected  by 
contamination,  diminution,  or 


interruption  resulting  from  underground 
coal  mining  operations. 

3.  Section  1817.131    Cessation  of 
Operations:  Temporary 

At  subsection  (b),  two  typographical 
errors  were  corrected  by  adding  the 
words  "affected"  and  "area"  and 
deleting  the  word  "are." 

4.  Section  1817.182    Minor 
Underground  Mine  Facilities  Not  at  or 
Adjacent  to  the  Processing  or 
Preparation  Facility  or  Area 

At  subsection  (a),  Illinois  corrected  a 
.  typographical  error  by  replacing  the 
work  "is"  with  the  word  "if." 

At  subsection  (d)(4),  Illinois  corrected 
a  typographical  error  by  replacing  the 
word  "existing"  with  the  word 
"restore." 

At  subsection  (1),  Illinois  correrted  the 
regulator)'  citation  by  replacing 
"1817.103  "with  "1817.102." 

Q.  62  lAC  1818.  Permanent  Program. 
Performance  Standards — 

Surface  Mining  Activities  and  62  lAC 
1817  Permanent  Program  Performance 
Standards — Underground  Mining 
Activities 

Proposed  revisions  to  the  performance 
standards  which  62  lAC  1816  and  1817 
have  in  common  are  discussed  below. 

1.  Sections  1816.22/1817.22    Topsoil 
and  Subsoil 

Illinois  proposes  to  add  the  phrase 
"except  on  prime  farmland"  to  existing 
subsection  fb)(l).  Illinois  is  also 
proposing  to  delete  subsection  {b)(2)  in 
order  to  eliminate  the  acreage  restriction 
on  topsoil  substitutes.  Therefore, 
existing  subsection  (b)(1)  is  redesignated 
subsection  (b). 

2.  Sections  1816.41/1817.41 
Hydrologic  Balance  Protection 

Illinois  proposes  to  revise  subsection 
(c)(2)  by  specifying  that  ground  water 
monitoring  reports  shall  be  submitted 
by  the  Rrst  day  of  the  second  month 
fbllowihg  the  reporting  period,  unless 
the  Department  specifies  an  alternative 
reporting  schedule. 

Illinois  proposes  to  revise  subsection 
(e)(2)  by  removing  the  requirement  to 
send  NPDES  reports  to  the  Department 
concurrently  with  those  sent  into  the 
Illinois  EPA  and  adding  the  requirement 
that  NPDES  reports  are  to  be  sent  to  the 
Departriient  by  the  first  day  of  the 
second  month  following  the  reporting 
period. 

3.  Sections  1816.46/1817.46 
Hydrologic  Balance:  Siltation  Structures 

At  subsection  (a)(1).  the  definition  for 
siltation  structure  is  proposed  to  be 


an  ended  by  adding  a  reference  to 

s©  liment  control  measures  as  described 

at  )  1816.45. 

*Iew  subsection  (e)  is  proposed  to 
pr  jvide  an  alternative  to  sedimentation 
pa  ids.  Subsection  (e)(1)  specifies  that 
se(  iment  control  measures  as  described 
in  (ection  1816.45(b)  may  be  used  in 
lie  J  of  sedimentation  ponds  if  the 
di!  turbed  drainage  area  within  the  total 
di!  turbed  area  is  ten  (10)  acres  or  less. 
Su  »ection  (e)(2)  requires  the  permittee 
to  lemonstraie  that  a  sedimentation 
po  id  is  not  necessary  for  drainage  from 
th4  disturbed  area  to  meet  the  effluent 
lirtitations  and  water  quality  standards 
foi  the  receiving  waters  set  forth  in 
§1J16.42. 

Ixisting  subsection  (e)  was 
rec  esignated  (f).  The  reference  to 
alt  imative  sediment  control  measures  is 
pn  posed  to  be  deleted  from 
re<  esignated  subsection  (0(2). 

4.  lections  1816.97/1817.97    Protection 
of  'ish.  Wildlife,  and  Related 
En  aronmental  Values 

1  llinois  is  proposing  to  delete  the 
ref  srence  to  the  Illinois  Endangered  - 
Sp  icies  Protection  Act  at  subsection  (b), 

5. 1  ;eciiOns  1816.116/1817.116 

Re  egetation:  Standards  for  Success 

'  "he  State  Act  was  amended  at  225 
IIX  S  720/3.15  to  change  the 
res  )onsibility  period  from  five  years  to 
tw  1  years  for  areas  eligible  for  remining. 
Su  (Section  (a)(2)(B)  is  proposed  to  be 
am  snded  to  implement  this  statute  by 
ad(  ing  the  phrase  "except  that  on  lands 
eli;  ible  for  remining,  the  period  of 
responsibility  (until  September  30, 
20(  4)  shall  be  two  (2)  full  years." 

I  xisting  subsection  (a)(2)(F), 
coi  ceming  augmentation  requirements 
for  high  capability  cropland  areas,  is 
pr(  posed  to  be  deleted  and  replaced 
wii  1  new  provisions  pertaining  to 
we  lands  augmentation.  New  subsection 
(a)  2)(F)  specifies  that  wetlands  shall  be 
coi  sidered  augmented  when  significant 
alt)  rations  are  made  to  the  size  or 
ch{  racter  of  the  watershed,  p-.imping  is 
use  d  to  maintain  water  levels,  or 
nei  tralizing  agents,  chemical  treatments 
or  Brtilizers  are  applied  to  the  wetland 
are  i.  Water  level  management  using 
pel  fnanent  water  control  structures  is 
cor  sidered  a  normal  husbandry 
pra  :tice. 

J  ubsection  (a)(3)(E)  is  proposed  to  be 
am  snded  to  clarify  that  pasture  and/or 
haj  land  or  grazing  land  on  non- 
pre  /iously  disturbed  areas  are  sub)ect  to 
a  9i  I  percent  ground  cover  standard  for 
a  ni  inimum  of  any  two  years  of  a  ten 
(10  year  period  prior  to  the  release  of 
the^performance  bond,  except  the  first 
yea  r  of  the  five  (5)  year  extended 


responsibility  period.  The  one  year 
attempt  limit  for  substituting  corii 
productivity  for  one  year  of  hay 
productivity  is  proposed  to  be  removed 
from  subsection  (a)(3)(E).  Subsection 
(a)(3)(E)  is  also  being  revised  to  allow 
one  year  substitution  of  crops  in  lieu  of 
hay  on  limited  capability  land,  provided 
the  Department  determines  that  the 
practice  is  proper  management. 

New  subsection  (a)(3)(F)  specifies  that 
small  isolated  areas  which  were 
disturbed  from  activities  such  as,  but 
not  limited  to,  signs,  boreholes  and 
power  poles,  shall  be  considered 
successfully  revegetated  if  the  operator 
can  demonstrate  that  the  soil 
disturbance  was  minor,  the  soil  has 
been  returned  to  its  original  capability 
and  the  area  is  supporting  its  approved 
post-mining  land  use  at  the  end  of  the 
responsibility  period. 

New  subsection  (a)(5)(A)  specifies 
that  wetland  revegetation  criteria  shall 
be  deemed  successful  when  the  wetland 
vegetation  criteria  in  the  Corps  of 
Engineers  Wetlands  Delineation  Manual 
have  been  achieved  following  sampling 
procedures  specified  in  that  manual. 
New  subsection  (a)(5)(B)  further 
specifies-that  Areas  designated  to 
support  vegetation  in  the  approved  plan 
shall  have  a  minimum  aerial  coverage  of 
30  percent.  The  testing  procedure  in 
§  1816.117(d)(1)  through  (3)  shall  be 
used  to  evaluate  the  extent  of  cover. 
Aerial  cover  shall  be  determined  to  be 
present  if  any  approved  wetland  species 
is  measured  at  the  increment  The 
percentage  of  aerial  cover  shall  be 
established  for  the  area  tested  by  taking 
the  total  number  of  measurements 
where  aerial  cover  was  determined  to  l« 
present. 

New  subsection  (c)  is  proposed  to  be 
added  to  provide  for  the  use  of  reference 
areas  to  establish  tai^get  yields  in  lieu  of 
the  ALPF.  Other  requirements  and 
procedures  of  62  lAC  1816.116(a)(4) 
shall  be  applicable.  Reference  areas 
used  to  establish  success  standards  must 
meet  the  requirements  in  paragraphs  (1) 
through  (8).  Paragraph  (1)  requires  that 
if  the  fields  to  be  represented  contain  in 
total  800  acres  or  more,  the  reference  • 
area  shall  contain  at  least  40  acres.  If  the 
field (s)  to  be  represented  is  smaller  than 
800  acres,  the  reference  area  shall  be  the 
greater  of  five  percent  of  the  field(s)  to 
be  represented  or  one  acre.  Paragraph 
(2)  requires  that  each  reference  area  be 
representative  of  the  soils  of  the  field(s) 
to  be  represented.  The  permittee  shall 
provide  adequate  documentation  of  the 
soils  and  soil  quality  present  in  the 
reference  area.  Paragraph  (3)  requires 
the  permittee  each  year  provide  a 
certification  by  a  qualified  agronomist 
that  the  management  of  the  reference 
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area  is  equivalent  to  the  field(s)  to  be 
represented.  The  permittee  shall 
describe  the  proposed  management  of 
the  reference  area  in  a  proposal. 
Paragraph  (4)  requires  that  reference 
areas  be  located  within  six  miles  of  the 
field(s)  to  be  represented.  Paragraph  (5) 
requires  right-of-entry  on  the  reference 
area  for  authorized  representatives  of 
the  Department  be  secured  by  written 
agreement  or  consent  for  the  entire  time 
period  in  which  the  reference  area  will 
be  used.  Paragraph  (6)  requires  that 
proposed  reference  areas  be  submitted 
for  Department  approval  no  later  than 
January  1  of  the  year  in  which  they  are 
proposed  to  be  used.  Paragraph  (7) 
requires  that  the  reference  areas  have 
yields  established  by  whole  field 
harvest.  Paragraph  (8)  requires  that 
yields  determined  for  the  reference  area 
be  those  used  for  determination  of 
success  of  revegetation  unless  the 
Department  determines  that 
management  practices  have  not  been 
equivalent  during  the  course  of  the  year 
or  the  Department  determines  that 
growing  conditions  have  not  been 
representative  of  the  fields  to  be  tested. 

6.  Sections  1816.117/1817.117 
Revegetation:  Tree  and  Shrub 

Vegetation 

The  State  Act  was  amended  at  225 
ILCS  720/3.15  to  change  the 
responsibility  period  from  five  years  to 
two  years  for  areas  eligible  for  remining. 
Sections  1816.117(a)(1)  and 
1817.117(a)(1)  are  proposed  to  be 
amended  to  implement  this  statute  by 
requiring  that  on  lands  eligible  for 
remining,  the  period  of  responsibility 
(until  September  30.  2004)  shall  be  two 
full  years  for  trees  an  shrubs.  Also,  until 
September  30.  2004.  on  lands  eligible 
for  remining.  trees  and  shrubs  need  not 
have  been  in  place  for  three  years; 
however,  such  trees  an  shrubs  shall  not 
he  counted  in  determining  success 
during  the  same  calendar  year  in  which 
they  were  planted. 

Subsection  (a)(3)  is  proposed  to  be 
amended  to  clarify  that  erosion  control 
structures,  including  pond 
embankments,  shall  not  require  the 
planting  of  trees  and  shrubs. 

Subsection  (b)  is  proposed  to  be 
amended  to  clarify  that  planting 
arrangements  such  as  hedgerows,  border 
plantings,  clump  plantings,  shelterbehs, 
and  open  herbaceous  area  which 
increase  diversity  and  edge  effect  within 
wildlife  areas  may  be  approved  by  the 
Department  on  a  case-by-case  basis  prior 
to  planting  such  areas. 

Subsection  (c)(1)  is  proposed  to  be 
revised  by  replacing  the  word  "area" 
with  the  word  "field."  Subsection  (c)(1) 
is  also  revised  by  adding  a  requirement 


that  once  field  boundaries  are 
established  in  a  submittal,  the 
boundaries  shall  not  be  changed  unless 
the  Department  approves  a  request  in 
accordance  with  62  lAC  1774.13. 

7.  Sections  1816.133/1817.133    Post- 
Mining  Land  Capability 

At  subsection  (a)(2)(C)  a  typographical 
error  was  corrected  by  replacing  the 
word  "bound"  by  the  word  "found." 

8.  Sections  1816.151/1817.151     Primary 
Roads 

At  subsection  (a),  Illinois  proposes  to 
specify  that  the  certification  shall  be 
submitted  within  30  days  after 
completion  of  construction.  Illinois  also 
defines  completion  of  construction  to 
mean  that  the  road  is  being  used  for  its 
intended  purpose  as  determined  by  the 
Department. 

9.  Sections  1816.190/1817.190 
Affected  Acreage  Map 

At  subsection  (a),  Illinois  is  proposing 
to  delete  the  phrase  "and  to  the  county 
clerk." 

At  subsection  (b).  Illinois  is  requiring 
the  permittee  to  submit  an  additional 
copy  of  the  affected  acreage  report, 
which  the  Department  will  then  forward 
to  the  county  clerk.  Illinois  is  also 
requiring  that  one  of  the  copies  contain 
the  original  signature  of  a  company 
official.  Also,  statutory  citations  are 
being  updated  in  subsection  (b). 

/?.  62  lAC  1825.14.  High  Capability 
Lands:  Soil  Replacement 

At  subsection  (e).  Illinois  proposes 
adding  the  title  of  "Compaction." 

Subsection  (e)(1)  is  revised  by  adding 
the  word  "above"  after  the  regulatory 
citation  "Section  2825.14(a).  Illinois 
added  new  subsection  (e)(1)(E)  to 
specify  that  excessive  compaction  is 
also  indicated  by  other  diagnostic 
methods  approved  by  the  Department. 

At  subsection  (e)(2).  Illinois  is 
proposing  an  additional  method  for  the 
Department  to  evaluate  excessive 
compaction.  The  permittee  will  have  a 
choice  between  the  existing  provision 
and  the  new  provision  which  specifies 
that  compaction  alleviation  is  required 
unless  the  permittee  can  demonstrate 
that  the  requirements  of  62  LAC 
1816.116  or  1816.117,  as  applicable, 
have  been  met  without  compaction 
alleviation  on  areas  reclaimed  in  a 
similar  manner.  A  second  new 
provision  in  subsection  (e)(2)  requires 
the  Department  to  retain  su^cient  bond 
at  the  time  of  Phase  II  bond  release  if  it 
determines  that  compaction  alleviation 
may  be  needed  to  achieve  the 
revegetation  success  requirements. 


S.  62  lAC  1840.17.  Review  of  Decision 
Not  to  Inspect  or  Enforce 

Subsection  (a)  is  proposed  to  be 
revised  by  establishing  a  30  day  time 
period  within  which  to  request  review 
of  the  Department's  decision  not  to 
inspect  or  enforce.  Failure  to  file  a 
request  for  informal  review  within  this 
time  period  shall  result  in  a  waiver  of 
the  right  to  such  review. 

Subsection  (c)  is  proposed  to  be 
amended  to  reference  62  lAC  1847.3  of 
the  regulations  for  formal  review  of  the 
Department's  decision  not  to  inspect  or 
enforce,  rather  than  Section  8.07  of  the 
State  Act. 

T.  62  lAC  1843.  State  Enforcement 

Illinois  proposed  revisions  to  the 
following  sections  of  part  1843. 

1.  Section  1843.13    Suspension  or 
Revocation  of  Permits 

At  subsection  (a)(1).  the  phrase 
"Except  as  provided  in  subsection  (b) 
below"  is  deleted. 

At  subsection  (a)(3),  the  existing 
provisions  are  deleted.  New  provisions 
were  added  which  specify  that  the 
Department  shall  promptly  review  the 
history  of  violations  of  any  permittee 
who  has  been  cited  for  violations  of  the 
same  or  related  requirements  of  the 
Federal  Act,  the  State  Act.  62  LAC  1700 
through  1850  or  the  permit  during  three 
or  more  State  inspections  of  the  permit 
area  within  any  twelve  month  period.  If 
after  such  review,  the  Department 
determines  that  a  pattern  of  violations 
exists  or  has  existed,  an  order  to  show 
cause  as  provided  in  subsection  (a)(1) 
shall  be  issued. 

Existing  subsection  (b)  was  deleted, 
and  existing  subsections  (c),  (d).  (e).  and 
(f)  were  redesignated  as  (b),  (c),  (d).  and 
(e),  respectively. 

2.  Section  1843.19    Decision  Not  to 
Pursue  Enforcement  Action 

Illinois  is  proposing  a  new  section 
which  would  allow  termination  of 
enforcement  action  on  a  mine  site  if 
specific  criteria  are  met. 

Subsection  (a)  specifies  that  the 
Department  may  elect  not  to  proceed 
with  state  enforcement  action  on  a  mine 
site  when  the  Department  has  revoked 
the  permit(s)  pursuant  to  Section 
1843.13;  when  the  Department  has 
forfeited  the  performance  bond  pursuant 
to  §  1800.50.  or  is  diligently  pursuing 
forfeiture;  when  the  Eiepartment  has 
reason  to  believe  the  permittee  is 
financially  unable  to  complete 
abatement  work;  when  the  Department 
is  diligently  pursuing  collection  of  all 
unpaid  civil  penalties;  when  the 
Department  has  established,  or  assisted 
GSM  in  establishing,  an  ownership  and 
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control  liiok  for  the  entity  in  question 
under  the  violations  review  criteria  of 
the  regulatory  program  for  purposes  of 
blocking  issuance  of  future  mining 
permits;  and  when  the  Department 
determines  there  is  no  likelihood  of 
improving  existing  environmental  site 
conditions  if  state  enforcement  action  is 
taken. 

Subsection  (b)  specifies  that  the 
Department  shall  document  in  writing 
its  decision  not  to  pursue  enforcement 
action  based  upon  the  criteria  in 
subsection  (a).  A  copy  of  the 
Department's  written  decision  shall  be 
forwarded  to  the  local  OSM  office. 

U.  62  lAC  1845.12.  When  Penalty  Will 
Be  Assessed 

Illinois  is  proposing  to  amend 
subsection  (d)  by  adding  a  requirement 
that  the  Department.take  into  account 
the  factors  set  forth  in  §  1845.13  when 
determining  the  actual  amount  of  the 
assessment. 

V.  62  lAC  1847.3.  Hearings 

The  section  heading  is  changed  from 
"Permit  Hearings  "  to  "Hearings." 

At  subsection  (a),  Illinois  is  specifying 
that  administrative  review  under  this 
section  also  applies  to  decisions  not  to 
inspect  or  enforce  under  62  LAC  1840.17 
and  permit  decisions  issued  pursuant  to 
62  lAC  1785.23. 

At  subsection  (1)(2),  Illinois  is  adding 
the  provision  that  judicial  review  may 
be  requested  if  the  Department  failed  to 
act  within  specified  time  limits. 

W.  62  lAC  1848.5.  Notice  of  Hearing 

Proposed  new  subsection  (f) 
implements  a  July  7. 1993.  amendment 
to  Section  2.11  of  the  State  Act 
pertaining  to  permit  hearing  notices.  If 
the  hearing  concerns  review  of  a  permit 
decision  under  62  lAC  1847.3,  a  notice 
containing  the  information  set  forth  in 
subsections  (a)  and  (b)  shall  be 
published  in  a  newspaper  of  general 
circulation  published  in  each  county  in 
which  any  part  of  the  area  of  the 
affected  land  is  located.  The  notice  shall 
appear  no  more  than  14  days  nor  less 
than  7  days  prior  to  the  date  of  the 
hearing.  The  notice  shall  be  no  less  than 
one  eighth  page  in  size,  and  the  smallest 
type  used  shall  be  twelve  point  and 
shall  be  enclosed  in  a  black  border  no 
less  than  'A  inch  wide.  The  notice  shall 
not  be  placed  in  that  portion  of  the 
newspaper  where  legal  notices  and 
classified  advertisements  appear.  Any 
deviations  from  the  requirements  of  this 
subsection  attributable  to  the  publishing 
newspaper  shall  not  be  grounds  for 
postponement  or  continuance  of  the 
hearing,  nor  will  such  errors  necessitate 
that  the  notice  be  republished. 
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62IAC 1850.  Training,  Examination 
(^d  Certification  of  Blasters 

Illinois  proposed  revisions  to  the 
fi>lIowing  sections  of  part  1850. 

li  Section  1850.13    Training 

At  subsection  (a),  a  typographical 
e  ror  was  corrected  by  replacing  the 

V  ord  "person"  with  the  word 
"  Jersons." 

At  subsection  (b)(14),  various 
r  gulation  and  statute  citations  were 
c  )rrected. 

2  Section  1850.14    Examination 

Illinois  proposed  to  amend  subsection 
(i )  by  removing  the  requirement  that 
natification  of  a  scheduled  examination 
b  3  made  in  writing. 

Illinois  prop<»ed  to  amend  subsection 
(I )  by  removing  the  requirement  that 
n  )tification  of  a  scheduled 
n  examination  be  made  by  letter. 

,3  Section  1850.15    Application  and 
C  irtification 

Subsection  (a)  is  proposed  to  be 
ai  nended  by  shortening  the  deadline  for 
n  ceipt  of  applications  from  45  days  to 
31 1  days  and  by  shortening  the  deadline 
fc  r  review  of  applications  from  30  to  15 
d  lys. 

4  Section  1850.16    Denial,  Issuance  of 
N  utice  of  Infraction,  Suspension, 

R  evocation,  and  Other  Administrative 
A  stions 

Subsection  tb)  is  proposed  to  be 
ei  [titled  "Notice  of  Infraction."  At 
SI  ibsectiops  (b)(1)(A)  and  (b)(1)(D). 

VI  rious  regulatory  and  statute  citations 
ai  e  corrected.  Subsection  (b)(3)  is 

n  vised  by  requiring  the  blaster  to  file  a 
n  quest  for  review  with  the  Department 
ai  d  removing  the  existing  forwarding 
p  ovision.  The  requirement  to  include 
s|  ecified  information  in  tho  request  was 
n  moved.  The  hearing  regulation 
n  ference  was  corrected.  The  hearing  is 
p  oposed  to  be  held  at  one  of  the 
D  spartment's  offices,  and  the  existing 
Ic  cation  provision  is  removed. 

Subsection  (c)  is  proposed  to  be 
ei  titled  "Notice  of  Show  Cause."  At 
si  bsection  Ic)(2),the  word  "public"  was 
d(  ileted,  and  the  hearing  regulation 
ci  ation  was  corrected.  At  subsection 
(c  (3),  the  hearing  regulation  citation 
w  )s  corrected. 

5  Section  1850.17    Judicial  Review 
This  section  is  proposed  to  be 

re  lealed  as  the  provision  for  judicial 
rt  view  is  contained  elsewhere  in 
II  inois*  regulations. 

II .  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
31  CFR  732.17(h),  OSM  is  seeking 


comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate.  It  will  become  part  of  the 
Illinois  program. 

Written  Conunents 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  receive^  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Springfield  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 

under  FOR  RIRTHER  tNFORMATION 

CONTACT  by  4  p.m..  (CS.T.j  on 
November  2, 1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  spe^k  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submissioli  of  written  statements  in 
'advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  he  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFOIIMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  bv 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCR\  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731 .  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2MC)). 

Papen^'ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  October  11. 1994. 
Ronald  C.  Recker. 

Acting  Assistant  Director.  Eastern  Support 
Center. 

IFH  Doc.  94-2569  Filed  10-17-94: 8:45  am] 

BILUNG  CODE  4310-05-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-44-1- 6641b;  FRL-5091-4] 

Approval  and  Promulgation  of  Sulfur 
Dioxide  State  Implementation  Plan, 
North  Carolina:  Approval  of  Texasgulf, 
Incorporated,  Air  Permit  No.  2331  RIO 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of  North 
Carolina  for  the  purpose  of  establishing 
the  issuance  of  air  permit  number 
2331R10  to  Texasgulf,  Incorporated, 
located  in  Aurora,  Beaufort  County, 
North  Carolina.  This  permit  set  the 
sulfur  dioxide  emission  limit  at  2.3 
pounds  per  million  British  Thermal 
Units.  In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
EPA  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  November  17, 1994. 


ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Randy  Terry  at  the  EPA  Regional  Office 
listed. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
443.  401  M  Street,  SW.,  Washington  DC 
20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street,  NE..  Atlanta.  Georgia 
30365. 

North  Carolina  Department  of 
Environmental,  Heahh.  and  Natural 
Resources,  Division  of  Environmental 
Management,  Raleigh,  North  Carolina 
27626-0535. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Randy  Terry.  Regulatory  Planning  and 
Development  Section.  Air  Programs 
Branch,  Air,  Pesticides,  and  Toxics 
Management  Division.  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  Atlanta, Georgia 
30365.  The  telephone  number  is  404/ 
347-3555,  ext.  4212. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register 

Dated:  September  22, 1994 
Patri(J(  M.  Tobin. 
Acting  Regional  Administrator. 
(FK  Doc.  94-256S0  Filed  10-17-94;  8:45  am! 
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40  CFR  Part  52 

(KS-4-1 -6508b;  FRL-6079-3] 

Approval  and  Promulgation  of 
Implementation  f>ians;State  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of 
Kansas.  This  revision  revises  the  state's 
sulfur  dioxide  (SO2)  rules  and  surface 
coating  rule,  and  approves  operating 
permits  for  two  major  SO2  sources.  In 
the  final  rules  section  of  the  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct-final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
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revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct- 
final  rule.  No  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule.  If  the  EPA  receives 
adverse  comments,  the  direct-final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
propo.sed  rule.  The  EPA  will  not 
institute's  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  "mu.st  be  received  on 
or  before  November  17, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Wayne  A.  Kaiser.  Environmental 
Protection  Agency,  Air  Branch.  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  the  Kansas  Department  of 
Health  and  Environment,  Division  of 
Environment,  Bureau  of  Air  and 
Radiation,  Forbes  Field.  Building  28l 
Topeka.  Kansas  66620. 
FOR  FURTHER  INFORMATION  CONTACT: 
VWtyne  A.  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules      • 

"  section  of  the  Federal  Register. 
Dated:  September  16, 1994. 

William  Rice, 

Acting  Regional  Administrator. 

|FR  Doc.  94-25676  Filed  10-17-94;  8:45  ami 

BILUMG  CODE  «SeO-5»-F 


40  CFR  Parts  52  and  81 

[MN25-1-6002b,  MN27-1-6093b:  FRL- 
5083-3] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Minnesota 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  USEPA  proposes  to 
approve  the  Lead  State  Implementation 
Plan  (SIP)  revision  and  redesignation 
request  submitted  by  the  State  of 
Minnesota  for  the  area  of  Dakota  County 
near  the  Gopher  Smelting  and  Refining" 
Company,  located  in  Eagan,  Minnesota. 
The  submittal  was  in  response  to  a 
designation  to  nonattainment,  effective 
on  January  6.  1992,  and  consists 
primarily  of  an  administrative  order  and 
associated  technical  support,  along  with 
ambient  monitoring  data,  for  the  Gopher 
facility.  In  the  final  rules  section  of  this 
Federal  Register,  USEPA  is  approving 
the  State's  SIP  revision  and 
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redesignation  request,  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
idverse  comments.  A  detailed  rationale 
or  the  approval  is  set  forth  in  the  direct 
Inal  rule.  If  no  adverse  comments  are 
•eceived  in  response  to  that  direct  final 
ule  no  further  activity  is  contemplated 
n  relation  to  this  proposed  rule.  If 
JSEPA  receives  adverse  comments,  the 
lirect  final  rule  will  be  withdrawn  and 
ill  public  comments  received  will  be 
iddressed  in  a  subsequent  final  rule 
)ased  on  this  proposed  rule.  The 
JSEPA  will  not  institute  a  secogd 
omment  period  on  this  notice. 
)ATES:  Comments  on  this  proposed  rule 
nust'be  received  on  or  before  November 
7. 1994. 

iDDRESSES:  Written  comments  should 
)o  mailed  to;  William  L.  MacDowell, 
^hief.  Regulation  Development  Section, 
Ur  Enforce'ment  Branch  (AE-17J), 
Jnited  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
JSEPA's  analysis  are  available  for 
lublic  inspection  during  normal 
usiness  hours  at  the  following  address; 
Jnited  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Hvision.  77  West  Jackson  Boulevard 
AE-17J),  Chicago,  Illinois  50504. 
OR  FURTHER  INFORMATION  CONTACT: 
landy  Robinson,  Air  Enforcement 
iranch.  Regulation  Development 
ection  (AE-17J),  United  States 
nvironmental  Protection  Agency, 
legion  5,  Chicago,  Illinois  60604,  (312) 
: 53-6713. 

J  UPPLEMENTARY  INFORMATION:  For 
dditional  information  see  the  direct 
nal  rule  published  in  the  rules  section 

( f  the  Federal  Register. 

Dated:  September  20. 1994. 
^  aldas  V.  Adamkus, 
1  egional  Administrator. 
I  -R  Doc.  54-25682  Filed  10-17-94;  8:45  am) 
(  ILUNG  CODE  6S60-SO-P 


^0  CFR  Part  131 
[  )W-FRL-5091-8] 

I  roposed  Federal  Water  Quality 
i  tandards  for  Surface  Waters  of  ttie 
I,  nited  States  in  New  Mexico 

/  GENCY:  United  States  Environmental 
F  rotection  Agency  (USEPA). 
f  CTION:  Proposed  rulemaking. 


S  JMMARY:  The  Environmental  Protection 
/  gency  is  proposing  a  federal  regulation 
t  lat  would  supersede  an  EPA 


disapproved  provision  in  New  Mexico's 
water  quality  standards  to  ensure  that 
the  State's  water  quality  .standards  are 
implemented  in  a  manner  that  is 
consistent  with  the  requirements  of  the 
Clean  Water  Act  and  its  implementing 
regulations.  EPA  solicits  written 
comments  on  this  proposal. 
DATES:  Written  comments  on  this 
proposal  must  be  submitted  on  or  before 
the  close  of  business  on  December  2. 
1994.  In  addition,  oral  and/or  written 
comments  may  be  submitted  at  a  public 
hearing  on  November  22, 1994  at  7  p.m. 
ADDRESSES:  Written  comments  should 
be  submitted  to;  Myron  O.  Knudson. 
P.E.,  Director.  Water  Management 
Division,  EPA  Region  6, 1445  Ro.ss 
Avenue.  Dallas,  Texas  75202.  The 
public  hearing  will  be  held  at  the  State 
Capitol  Building,  Old  Santa  Fe  Trail  and 
Paseo  de  Paralta,  Santa  Fe,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Nelson  (6W-QT),  EPA  Region  6. 
1445  Ross  Avenue,  Dallas,  Texas  75202. 
Phone:  (214)  665-6646. 

SUPPLEMENTARY  INFORMATION: 
A.  Legal  Authority 

Under  section  303(c)  (33  U.S.C. 
1313(c))  of  the  Clean  Water  Act  (CWA). 
States  are  required  to  develop  water 
quality  standards  for  the  surface  waters 
of  the  State.  At  a  minimum,  water 
quality  standards  consist  of  beneficial 
use  designations,  numeric  or  narrative 
water  quality  criteria  that  support  those 
designated  uses,  and  an  antidegradation 
policy  that  protects  existing  water 
quality.  States  are  required  to  review, 
and  if  appropriate,  revise  their  water 
quality  standards  at  least  once  every 
three  years.  States  are  required  to 
submit  the  results  of  their  review  of 
water  quality  standards  to  EPA  for 
review  and  approval  or  disapproval. 

Whenever  a  State  reviews  its  water 
quality  standards  or  revises  or  adopts 
new  standards,  CWA  section 
303(c)(2)(B)  requires  States  to  adopt 
numeric  criteria  for  all  CWA  section 
307(a)  priority  toxic  pollutants  for 
which  criteria  guidance  has  been 
published  under  CWA  section  304(a). 
the  discharge  or  presence  of  which  in 
the  affected  waters  could  reasonably  be 
expected  to  interfere  with  designated 
uses  adopted  by  the  State.  The  criteria 
must  be  specific  numerical  limitations 
for  priority  toxic  pollutants.  If 
numerical  criteria  are  not  available,  the 
CWA  requires  the  State  to  adopt  criteria 
based  on  biological  assessment  or 
monitoring  methods. 

The  State  may,  at  its  discretion, 
include  policies  affecting  the 
application  and  implementation  of 
mixing  zones,  low  flows  and  variances 


(40  CFR  131.13).  These  discretibnary 
policies  are  subject  to  EPA  review  and 
approval  and,  therefore,  must  also  be 
submitted  to  EPA  pursuant  to  40  CFR 
131.6(f). 

Section  303(c)(4)  of  the  CWA  (33 
U.S.C.  1313(c)(4))  authorizes  the  EPA 
Administrator  to  promulgate  water 
quality  standards  that  supersede 
disapproved  State  water  quality 
standards,  or  in  any  case  where  the 
Administrator  determines  that  a  new  or 
revised  water  quality  standard  is  needed 
to  meet  the  requirements  of  the  CWA. 

B.  Background 

1 .  Basis  for  Disapproval  of  the  New 
Mexico  Standards 

In  the  National  Toxics  Rule  (NTR) 
(see  57  FR  60848,  December  22, 1992, 
codified  at  40  CFR  131.36.),  EPA 
promulgated  numeric  criteria  for 
priority  toxic  pollutants  for  those  14 
States  that  had  failed  to  adopt  such 
criteria  on  their  own  as  required  by 
CWA  section  303(c)(2)(B).  At  the  time  of 
proposal  of  the  NTR,  New  Mexico  was 
determined  to  be  in  compliance  with 
the  toxics  provisions  of  the  CWA. 
However,  on  October  8, 1991,  New 
Mexico  adopted  revisions  to  its  water 
quality  standards  that  affected  its 
compliance  status. 

in  accotdanca  with  the  provisions  of 
section  303(c)  of  the  Act  and  the  Federal 
Water  Quality  Standards  Regulation  (40 
CFR  131).  Part  1-105.E.4  of  the  New 
Mexico  water  quality  standards  was 
disapproved  on  January  13. 1992.  This 
regulatory  section  was  determined  to  be 
inconsistent  with  requirements  set  forth 
under  section  303(c)(2)(B)  of  the  Act.  In 
the  NTR,  EPA  noted  it's  disapproval 
action  for  New  Mexico,  and  \he 
potential  for  a  separate  rulemaking  if  the 
State  did  not  adopt  acceptable  water 
quality  standards  (57  FR  60848  ©  page 
60856.  Note  (2)  to  Table  1). 

Following  disapproval  of  the  New 
Mexico  standards,  EPA  and  State  staff 
discussed  the  modifications  that  were 
required  to  bring  New  Mexico  into 
compliance  with  section  303(c)(2)(B)  of 
the  CWA.  It  was  EPA's  judgment  that 
the  New  Mexico  Environment 
Department  was  attempting  to 
appropriately  revise  its  water  quality 
standards  through  the  State's 
administrative  procedures  which 
includes  final  adoption  by  the  New- 
Mexico  Water  Quality  Control 
Commission  (WQOC).  As  a  result  of  that 
effort,  EPA  allowed  adequate  time  for 
the  State  to  make  appropriate 
modifications  to  its  water  quality 
standards.  With  its  January  12. 1993 
letter,  EPA  outlined  the  specific  actions 
necessary  for  New  Mexico  to  take  in 


order  to  revise  the  deficiency  in  its 
water  quality  standards. 

2.  New  Mexico's  Response 

In  a  February  25. 1993  letter  to  EPA. 
New  Mexico  committed  to  correcting 
the  deficiency  in  its  standards  by 
removing  the  disapproved  language. 
The  State  formally  proposed  deletion  of 
the  disapproved  language  from  its  water 
quality  standards  and  held  hearings  on 
its  proposal  on  October  13-15. 1993, 
and  on  January  12, 1994.  To  date, 
however,  the  State  has  not  taken  final 
action  on  the  proposal  and  has  thus 
failed  to  correct  the  disapproved 
standards. 

3.  Why  New  Mexico's  Water  Quality 
Standards  Are  Inadequate 

The  Water  Quality  Standards 
Regulation  allows  for  application  and 
implementation  of  general  discretionary 
policies  in  State  water  quality  * 
standards,  including  provisions  for 
mixing  zones  (40  CFR  131.13).  Section 
1-105.E.4  of  the  New  Mexico  standards 
provides  a  specific  limitation  for  a 
general  mixing  zone  policy  that  requires 
mixing  zones  to  be  free  from  substances 
in  concentrations  that  are  acutely  toxic 
to  aquatic  organisms.  The  current  State 
provision  also  allows  a  "no-acute 
toxicity"  provision  to  be  determined  by 
the  performance  of  biomonitoring 
procedures  or  by  demonstration  of 
compliance  with  acute  numeric  water 
quality  criteria.  Determining  compliance 
in  this  manner  essentially  aJlows  acute 
numerical  criteria  to  be  superseded  by 
biomonitoring. 

For  EPA  to  approve  New  Mexico's 
mixing  zone  policy,  the  policy  must 
protect  against  acute  toxicity.  Therefore, 
the  policy  must  ensure  that  the  numeric 
criteria  adopted  pursuant  to  section 
303(c)(2)(B)  ofthe  CWA  are  not 
exceeded  in  the  mixing  zone. 
Biomonitoring  carmot  supersede  the 
State's  acute  numeric  criteria  for 
cadmium,  chlordane,  chromium, 
copper,  cyanide,  lead,  mercurj',  nickel, 
selenium,  silver,  and  zinc. 

EPA's  Water  Quality  Standards 
Regulation  provides  that  in  establishing 
criteria  for  toxic  pollutants.  States 
"should  *  •  •  establish  narrative 
criteria  or  criteria  based  upon 
biomonitoring  methods  where 
numerical  criteria  cannot  be  established 
or  to  supplement  numerical  criteria," 
(40  CFR  131.11.(b)(2)).  Clearly,  narrative 
criteria  and  criteria  based  on 
biomonitoring  are  to  supplement 
numerical  criteria,  not  supersede  them. 
Section  1-105.E.4  then,  does  not 
comply  with  this  requirement,  thus 
resulting  in  this  provision  being 
disapproved  by  EPA. 


C.  Description  of  the  Proposed  Rule 

Today's  proposed  rule  would 
supersede  Section  1-105.E.4.  of  the  New 
Mexico  water  quality  standards,  and 
would  establish  a  Federal  regulation 
which  will  ensure  the  application  of 
acute  numeric  criteria.  The  proposed 
rule  would  not  allow  the  use  of 
biomonitoring  provisions  in  lieu  of  or 
as  a  surrogate  for,  chemical  specific 
limits  for  pollutants  for  which  the  State 
has  numeric  criteria  in  determining  and 
preventing  acutely  toxic  conditions 
within  mixing  zones. 

The  proposed  rule  would  maintain 
the  State's  narrative  criteria  requiring 
that  mixing  zones  be  free  of  substances 
in  concentrations  that  are  acutely  toxic 
to  aquatic  organisms.  Implementation  of 
this  proposed  rule  will  be  determined 
by  performance  of  the  biomonitoring 
procedures  set  out  in  seaion  1-103.D. 
and  by  demonstration  of  compliance 
with  acute  numeric  criteria  set  out  in 
section  3-101. J  and  applicable  un- 
ionized ammonia  and  total  chlorine 
residual  standards  in  sections  3-lOl.A. 
3-lOl.C.  3-lOl.E.  3-lOl.F,  and  3-lOl.H 
of  the  New  Mexico  water  quality 
standards. 

These  provisions  provide  for 
application  of  the  State's  numeric 
criteria  at  the  appropriate  locations 
within  the  mixing  zone,  or  otherwise 
apply  throughout  the  wateri>ody  at  the 
end  of  any  discharge  pipe,  canal  or 
other  discharge  point. 

D.  Endangered  Species  Act 

Pursuant  to  Section  7  of  the 
Endangered  Species  Act  (16  U.S.C.  1656 
et  seq.],  federal  agencies  must  assure 
that  their  actions  are  unlikely  to 
jeopardize  the  continued  existence  of 
listed  threatened  or  endangered  species 
or  adversely  affect  designated  critical 
habitat  of  such  species.  Today's 
proposal  would  assure  the  application 
of  numeric  criteria,  narrative  criteria, 
and  biomonitoring,  and  would  '•esult  in 
the  protection  of  aquatic  life  fro.n 
specific  pollutants  that  could  reasonably 
be  expected  to  interfere  with  the  health' 
and  sur\'ival  of  the  most  sensitive 
species,  including  threatened  and 
endangered  aquatic  species.  In  addition, 
this  proposed  rule  would  allow  more 
protection  for  endangered  and 
threatened  species  in  that  both 
biomonitoring  and  criteria  requirements 
for  waterbodies  are  necessary. 

EPA  has  requested  and  received 
concurrence  from  the  United  States  Fish 
and  Wildlife  Ser\ice  that  this  proposed 
rule  is  unlikely  to  adversely  affect 
threatened  or  endangered  species. 
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E.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order.     - 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  S100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  of 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  .serious  irjconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  of  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issuf.'s 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

Because  the  annualized  cost  of  this 
proposed  rule  would  be  significantly 
less  than  $100  million  and  would  meet 
none  of  the  other  criteria  specified  in 
the  Executive  Order,  it  has  been 
determined  that  this  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866,  and  is  therefore 
not  subject  to  0MB  review. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
assess  whether  its  regulations  create  a 
disproportionate  effect  on  small  entities. 
Among  its  provisions,  the  Act  directs 
EPA  to  prepare  and  publish  an  initial 
regulatory  flexibility  analysis  (IRFA)  for 
any  proposed  rule  which  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  proposed  rulemaking,  small 
entities  are  small  dischargers,  whether 
industri.il  or  municipal. 

The  Agency  concludes  that  this 
proposed  rule  would  not  have 
significant  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  is  specific  to  New  Mexico,  and 
therefore  limited  in  scope.  This 
proposed  rule  would  not  establish  any 
new  substantive  ambient  water  quality 
criteria  that  dischargers  would  need  to 
meet.  The  requirements  affe<:t 
monitoring  requirements  that  most 
likely  will  be  included  in  future 
renewals  of  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  and  in  new  NPDES  permits. 
There^may  be  treatment  process  changes 


r  quired  in  individual  cases  where  the 
p  }llutant  specific  monitoring 
r  quirements  identify  non-compliance. 
E  'A  expects  tlj)ese  to  be  rare. 

C  .  Paperwork  Reduction  Act 

This  proposed  rule  places  no 
ii  formation  collection  activities  on  the 
S  ate  of  New  Mexico,  and  therefore  no 
it  formation  collection  requirement 
(I  :R)  will  be  submitted  to  the  Office  of 
N  anagement  and  Budget  (OMB)  for 
r«  view  in  compliance  with  the 
P  iperwork  Reduction  Act,  44  U.S.C. 
3  lOl  et  seq. 

t    Availability  of  the  Record 

The  entire  administrative  record 
c  nceming  the  New  Mexico  Water 
C  iality  Standards  discussed  in  this 
p  eamble  is  available  for  public 
ir  spection  and  copying  at  the  EPA, 
R  ;gion  6  Office,  Library  Services,  1445 
R  )ss  Avenue,  Dallas,  Texas  75202,  on 
w  jekdays  during  the  Agency's  normal 
bi  isiness  hours  of  8  a.m.  to  4:30  p.m. 

L  St  of  Subjects  in  40  CFR  Part  131 

Water  pollution  control,  Water  quality 
st  mdards.  Toxic  pollutants. 

Dated:  October  11. 1994. 
C  rol  M.  Browner, 

A  Iministrator. 

For  the  reasons  set  out  in  the 
pi  eamble,  part  131  of  title  40  of  the 
C  »de  of  Federal  Regulations  is  proposed 
ta  be  amended  as  follows: 

PkRT131— WATER  QUALITY 
S  ANDARDS 

1.  The  authority  citation  for  part  131 
c<  ntinues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

S  ibpart  D— [Amended] 

2.  Section  131.38  is  added  to  subpart 
to  read  as  follows: 


D 


31.38    New  Mexica 

The  following  provision  is  intended 
tc  supersede  Section  1-10.').E.4.  of  the 
"  V'ater  Quality  Standards  for  Interstate 
ar  d  Intrastate  Streams  in  New  Mexico," 
ac  opted  by  the  Water  Quality  Control 
Ci  immission  under  authority  of 

ragraph  C,  Section  74-6-4  of  the  New 
V  ^xico  Water  Quality  Act  (NMSA 
\i78): 

a)  Mixing  zones  shall  be  free  of 
SL  bstances  in  concentrations  which  are 
ar  Litely  toxic  to  aquatic  organisms 
p{  ssing  through  the  zone  of  mixing. 
C(  mpliance  with  this  provision  .shall  be 
d«  termined  by: 

1)  Performance  of  the  biomonitoring 
p«  K:edures  set  out  in  Section  1-10.3.D; 
ar  d 


(2)  By  demonstration  of  compliance 
with-acute  standards  set  out  in  Section 
3-lOl.J,  and  applicable  un-ionized 
ammonia  and  total  chlorine  residual 
standards  set  out  in  Sections  3-101  .A. 
3-lOl.C,  3-101.E.3-101.F.  and  3- 
lOl.H. 

(b)  (Reserved) 

IFR  DiK..  94-25746  Filed  10-17-94;  8:45  ami 
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40  CFR  Part  258 
[FRL-6092-8] 

Financial  Assurance  Effective  Date  for 
Owners  and  Operators  of  Municipal 
Solid  Waste  Landfill  Facilities 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend  the 
Federal  criteria  for  Municipal  Solid 
Waste  Landfills  (MSWLFs)  under 
subtitle  D  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  by  delaying 
the  effective  date  of  subpart  G,  Financial 
Assurance,  until  April  9, 1996  for  all 
MSWLFs. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  postmarked  on 
or  before  December  19, 1994. 
ADDRESSES:  Written  comments  on  this 
proposal  should  be  addressed  to  the 
docket  clerk  at  the  following  address: 
U.S.  Environmental  Protection  Agency. 
RCRA  Docket  (5305),  401  M  Street  SVV.. 
Washington,  DC  20460.  Commenters 
should  send  one  original  and  two  copies 
and  place  the  docket  number  (F-94- 
FADP-FFFFFj)  in  the  comments.  The. 
docket  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except  for 
Federal  holidays."  Docket  materials  may 
be  reviewed  by  appointment  by  calling 
(202)  260-9327.  Copies  of  docket 
material  may  be  made  at  no  cost,  with 
a  maximum  of  100  pages  of  material 
from  any  one  regulatory  docket. 
Additional  copies  are  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline  at  1-800-424-9346  (in 
Washington,  D.C.,  call  (703)  920-9810), 
or  Dale  Ruhter  at  (703)  308-8192,  Office 
of  Solid  Waste,  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW. 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 
Preamble  Outline 

I.  Authority 

II.  Background 

III.  Today's  Action 

IV.  Economic  and  Regulatory  Impacts 
A.  Executive  Order  12866 
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B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Authority 

These  amendments  to  part  258  are 
proposed  under  the  authority  of  sections 
1008.  2002,  4004.  and  4010  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended,  42  U.S.C. 
6907(a)(3).  6912(a),  6944(a),  and 
6949a(c). 

Please  note  that  EPA  has  identified  a 
typographical  error  in  its  recent  final 
rule  delaying  the  effective  dater  for 
certain  subtitle  D  requirements,  issued 
October  3, 1993  (58  FR  51546).  That 
rule,  which  amended  the  authority 
citation  to  Part  258,  incorrectly  cited  42 
U.S.C.  6949(c)  in  the  list  of  authorities 
for  part  258.  The  correct  citation  is  42 
U.S.C.  6949a(c).  The  Agency  intends  to 
issue  a  separate  techfiical  correction 
notice  to  correct  this  misprint. 

II.  Background 

On  October  9, 1991,  the  Agency 
promulgated  revised  criteria  for 
municipal  solid  waste  landfills 
(MSWIJ's),  which  established  minimum 
Federal  standards  to  assure  that 
MSWLFs  are  designed  and  managed  in 
a  manner  that  is  protective  of  human 
health  and  the  environment, 
considering  the  practical  capability  of 
the  MSWLFs  (see  56  FR  50978).  The 
minimum  Federal  standards  include 
location  restrictions,  facility  design  and 
operating  criteria,  groundwater 
monitoring,  corrective  action,  closure 
"  and  post-closure  care,  and  financial 
assurance  requirements. 

The  Agency  proposed  the  MSWLF 
criteria,  including  financial  assurance 
requirements,  on  August  30, 1988  (see 
53  FR  33314).  The  purpose  of  the 
financial  assurance  requirements  is  to 
assure  that  adequate  funds  will  be 
readily  available  to  cover  the  costs  of 
closure,  post-closure  care,  and 
corrective  action  associated  with 
MSWLFs.  The  Agency  believes  that 
these  financial  assurance  requirements 
are  an  important  part  of  the  MSWLF 
criteria  for  two  reasons.  First,  when  an 
owner  or  operator  does  not  have  funds 
readily  available  to  address  the 
environmental  needs  at  a  facility,  delays 
in  addressing  those  needs  can  result. 
Second,  if  the  owner  or  operator  does 
not  have  funds  to  address 
environmental  needs  at  its  facilities, 
those  needs  would  have  to  be  addressed 
under  federal  or  state  programs,  rather 
than  by  the  party  responsible  for  the 
facility.  Such  programs  typically  have 
limited  funds  available  to  address 
MSWLF  environmental  needs. 

In  the  August  30,  1988  proposal, 
rather  than  proposing  specific  financial 


assurance  mechanisms,  the  Agency 
proposed  a  financial  assurance 
performance  standard.  The  Agency 
solicited  public  comment  on  this 
performance  standard  approach  and,  at 
the  same  time,  requested  comment  on 
whether  the  Agency  should  develop 
financial  test  mechanisms  for  use  by 
local  governments  and  corporations. 

Commenters  on  the  proposed  rule 
argued  that  the  proposed  performance 
standard  lacked  sufficient  detail  to 
guide  States  in  the  development  and 
implementation  of  requirements  with 
any  consistency  among  States,  and  that 
the  Agency  should  develop  specific 
mechanisms  that  could  be  used  to 
demonstrate  financial  assurance. 
Commenters  also  supported  the 
development  of  a  local  government 
financial  test  and  a  corporate  financial 
test. 

In  response  to  comment,  the  Agency 
promulgated  several  specific  financial 
mechanisms  in  the  October  9, 1991. 
final  rule.  Those  mechanisms  include 
trust  funds,  surety  bonds,  letters  of 
credit,  insurance,  and  State  assumptions 
of  responsibility  (section  258.74).  In 
addition,  to  retain  States'  flexibility  in 
implementing  the  Subtitle  D  program, 
the  Agency  promulgated  the  financial 
assurance  performance  standard  of 
section  258.74,  which  allows  approved 
States  to  use  any  State-approved 
mechanism  that  meets  that  performance 
standard. 

Commenters  on  the  August  30, 1988. 
proposal  also  supported  the 
development  of  financial  tests  for  local 
governments  and  for  corporations.  The 
financial  tests  would  allow  owners  and 
operators  to  demonstrate  that  they  can 
satisfy  the  goals  of  financial  assurance 
on  their  own,  and  that  they  do  not  need 
to  produce  a  third-party  instrument  to 
assure  that  the  obligations  associated, 
with  their  landfill  will  be  met.  Because 
an  owner  or  operator  using  a  financial 
test  would  not  have  to  secure  a  third- 
party  instrument,  the  cost  of  financial 
assurance  to  the  regulated  community 
would  decrear-e.  The  Agency  agreed 
with  commenters  but.  at  the  time  the 
final  MSWLF  criteria  were  promulgated, 
the  Agency  had  not  completed  the 
analyses  necessary  to  propose  those 
financial  tests.  Thus,  in  the  October  9. 
1991.  preamble,  the  Agency  announced 
its  intention  to  develop  both  a  local 
government  and  corporate  financial  test 
in  advance  of  the  effective  date  of  the 
financial  assurance  provisions. 

In  the  final  MSWLF  criteria  rule,  the 
Agency  promulgated  an  effective  date  of 
October  9,  1993  for  most  of  the 
provisions  of  the  rule.  The  Agency 
delayed  the  effective  date  of  the 
financial  responsibility  provisions  until 


April  9, 1994,  in  order  to  provide 
adequate  time  to  promulgate  a  financial 
test  for  local  governments  and  another 
for  corporations  before  the  effective  date 
of  the  financial  assurance  provisions. 
The  delayed  effective  date  also  was 
intended  to  provide  owners  and 
operators  sufficient  time  to  determine 
whether  they  satisfy  the  applicable 
financial  test  criteria  for  all  of  the 
obligations  a.ssociated  with  their 
facilities,  and  obtain  a  guarantor  or  an 
alternate  instrument,  if  necessary.  The 
Agency  also  recognized  that  local 
governments,  in  particular,  require 
notice  of  the  requirements  in  order  to 
plan  their  budgets  for  the  upcoming 
year. 

The  Agency  then  proceeded  to 
conduct  the  necessar>  analysis,  and 
develop  a  local  government  and 
corporate  financial  test  for  MSWLF 
owners  and  operators.  However,  the 
analysis  needed  to  develop  those 
financial  tests  took  longer  than 
anticipated.  As  a  result,  for  most 
MSWLFs,  the  Agency  extended  the 
effective  date  of  the  financial  assurance 
provisions  to  April  9, 1995  (see  58  FR 
51536)  to  allow  additional  time  to 
develop  the  financial  tests. 

The  financial  tests  will  allow  MSWLF 
owners  and  operators  to  demonstrate 
financial  assurance  for  their  closure, 
post -closure,  and  corrective  action 
obligations.  Owners  and  operators  who 
meet  the  requirements  of  the  financial 
tests  will  not  be  required  to  obtain  a 
third-party  financial  assurance 
instrument '  for  these  obligations.  A 
financial  test  for  local  governments  was 
proposed  on  December  27, 1993  [see  58 
FR  68353).  At  the  time  of  today's 
proposal  the  Agency  is  conducting 
analysis  of  comments  submitted  on  the 
proposed  local  government  test.  The 
corporate  test  was  proposed  on  October 
12.  1994  (see  59  FR  51523).  The 
comment  period  for  the  corporate  test 
expires  on  December  12.  1994.  EPA  will 
not  be  able  to  finalize  these  rules  until 
some  time  after  April  9,  1995. 

III.  Today's  Action 

Although  the  Agency  had  anticipated 
that  an  extension  to  April  9, 1995  would 
provide  sufficient  time  to  develop  the 
financial  tests,  further  delays  have 
necessitated  an  additional  extension. 
Therefore,  this  proposed  rule  would 
delay  the  current  April  9.  1995  effective 
date  for  subtitle  D  financial  assurance 
requirements  by  one  year.  EPA  is  not 
proposing  any  changes  to  the 
substantive  requirements  of  the  current 


'  For  a  description  of  ihp  third-pdrty  instrumpnt> 
available  to  MSWLF  owners  and  operators  soe  56 
KR  50978. 
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subtitle  D  financial  assuranco 
provisions.  The  new  eHective  date  for 
the  financial  assurance  requirements 
would  be  April,  9  1996. 

The  Agency  is  proposing  this 
extension  for  several  reasons.  First,  the 
large  volume  of  comments  received  on 
the  December  27,  1993  propased  local 
government  financial  test  proposal  has 
required  significant  time  to  review  and 
analyze.  Thw-efore,  the  test  will  not  be 
promulgated  before  the  April  9,  1995 
effective  date.  The  corporate  financial 
test  was  propcstd  on  0<.tober  12, 1994 
at  59  FR  51523.  Promulgation  of  the 
corporate  fmancial  test  will  require  nt 
least  one  year. 

Sef;ond,  coTimenters-  on  the  local 
government  proposal  expres.sed  rxincem 
that  thery  would  not  he  adeqiiate  time 
betwwn  the  promulgation  dates  of  the 
financial  tests  and  the  April  9, 1995 
effective  date  of  the  subtitle  D  financial 
assurance  provisions.  Commenters  were 
«:oncerned  that  the  short  period  of  time 
between  the  expetted  promulgation  of 
the  financial  tests  and  the  eiTective  date 
would  not  be  adequate  for  lo<uj! 
governments  to  pl.in  and  budjjet  for  u.se 
of  thefinoncial  test.  Third,  commenters 
are  cone  er:ied  that  states  would  not 
have  adt^quate  time  to  adopt  the 
financial  tests  into  their  state  programs 
and,  therefore,  the  financial  test  would 
not  be  available  to  qualified  I»k :al 
governments. 

As  a  general  matter,  the  Agenf.-y  notes 
that  approved  states/Tribes  have  the 
flexibility  to  develop  alternative 
financial  mechanisms  that  meet  the 
criteria  specified  in  §  258.74(1)  for  use 
by  their  owners  and  operators.  However, 
the  Agency  believes  that  it  is  important 
to  have  these  financial  tests  in  plaf:e 
before  the  financial  responsibility 
provisions  become  effective.  EPA 
currently  estimates  that  the  additionah 
year  should  enable  EPA  to  finish 
promulgation  of  these  tests  and  should 
ensure  that  owners  and  operators  will 
have  thw  opportunity  to  evaluate  their 
needs  l).i.-,ed  on  these  financial  tests. 


'Please  v*  ct)mm«)n|g  I.(;H'-<MI0(M  and  IX,W- 
00005  on  ttw  nncembet  27.  199-}  prop<»ed  loral 
govemmem  financial  teit  (58  m  A8353)  and  the 
August  1. 19W  letter  from  the  Virginia  Association 
of  Counties  to  Michael  Sh.ipiro  Itxatad  in  the 
docket  of  this  rulemaking.  As  a  genflral  mailer,  the 
Agency  notes  that  approved  .stale!l/Tribe^  have  the 
flexibility  to  develop  alternative  financial 
mechanisnu  that  meet  the  criteria  specified  In 
S  25a.74(  1 )  for  use  by  their  ownnrs  and  operators. 
However,  the  Agency  briieves  that  it  is  important 
to  have  these  financial  tests  in  place  before  the 
financial  responsibility  provisions  become  effective. 
EPA  currently  estimates  that  the  addiiional  year 
.should  enable  EPA  to  finish  pnimiilgation  of  th«s<' 
tests  and  .should  ensure  that  owners  and  opnTatort 
will  have  the  opportunity  to  evaJuate  their  netids 
baiwd  on  th<>se  financial  tests. 


r  ^  Economic  and  Regulatory  Impacts 

/  .  Executive  Order  12866 

Under  Executive  Order  12866.  which 
vi  as  published  in  the  Federal  Register 

0  I  October  4. 1993  (see  58  FR  51735), 
tl  e  Agency  must  determine  whether  a 
n  gulatory  action  is  "significant"  and, 
tf  erefore,  subject  to  OMB  review  and 

tl  e  requirements  of  the  Executive  Order. 
T  le  Order  defines  "significant 
rt  gulatory  action"  as  one  that  is  likely 
tc  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
t^onomy  of  $100  million  ormotie,  or 
a(  versely  affect  in  a  material  way  the 
tH  onomy,  a  sedor  of  the  economy, 

pi  oducnivity,  competition,  jobs,  the 
ei  vironment,  public  health  or  safety. -or 
Si  ate,  local,  or  Tribal  governments  or 
c(  mmunities; 

(2)  Create  a  serious  inconsistency  or 

01  lerwise  interfere  with  an  action  taken 
oi  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 

in  ipact  of  entitk>ment,  grants,  user  fees, 
Ol  loan  programs  or  the  rights  and 
oHligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  is.sues 
ai  sing  out  of  legal  mandates,  the 

Pi  esident's  priorities,  or  the  print;ip|«s 
sn  I  forth  in  the  Executive  Order. 

This  action  will  not  trigger  any  of  the 
e\  ents  described  above  and,  therefore, 
th  9  Agency  has  determined  that  this  Is 
nt  t  a  significant  action. 

B  Hegulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Ac1, 
5  J.S.C.  601  et  seq.  at  the  time  an 
A  ;en(7  publishes  a  proposed  or  final 
nje,  it  generally  must  prepare  a 
Rtgiilatory  Flexibility  Analysis  that 
d(  stnibes  the  impact  of  the  rule  on  small 
ei  titles,  unless  the  Administrator 
a  rtifies  that  the  rule  will  not  have  a 
si  ^ificant  economic  impact  on  a 
SI  bstantial  number  of  small  entities.  As 
a  esult  of  this  action,  small  entities  will 
nt  t  be  required  to  meet  the  cost  of 
cc  mpliance  with  subtitle  D  financial 
as  iiurance  for  an  additional  year. 
T  erefore,  pursuant  to  5  U.S.C  605b,  we 
b«  lieye  that  this  regulation  will  not  have 
a   ignificant  impact  on  a  substantial 
ni  mber  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Agenf;y  has  determined  that  there 
ar ;  no  new  reporting,  notification,  or 
re  :i)rtlkeeping  provisions  associated 
w  th  today's  proposed  rule. 

Li  !l  of  Subjects  in  40  CFR  Part  258 

invironmental  protection.  Reporting 
an  d  recordkeeping  requirements.  Waste 
tn  atment  and  di.sposnl. 


DattKl:  October  &,  1994. 
Carol  M.  Browner, 

Administrator. 

40  CFR  part  258  is  proposed  to  be 
amended  as  follows: 

PART  258— CRITERIA  FOR  MUNICIPAL 
SOLID  WASTE  LANDFILLS 

1.  The  authority  citation  for  part  2.'>a 
continues  to  read  as  follows: 

Authority:  42  U.S.C  69O7{}0(3).  6»12|a), 
6944(a).  and  6949(t:);  33  U.S.C.  1.345(11)  and 

1345(«;). 

2.  Section  258.70  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§258.70    AppHcabiiity  and  effective  date. 

•  *        *        *        * 

(b)  The  requirements  of  this  section 
are  effective  April  9, 1996. 

3.  Section  258.74  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  258.74    Allowabto  mechantsma. 

•  •         •         •         • 

(a)'   *   • 

(5)  The  initial  pajinent  into  the  trust 
fund  must  be  made  before  the  initial 
receipt  of  waste  or  before  the  effective 
date  of  the  requirements  of  this  section 
(April  9,  1996),  whichever  is  later,  in 
the  case  of  closure  and  post -closure 
care,  or  no  later  than  120  days  after  the 
<x>rrective  action  remedy  has  been 
selected  in  accordance  with  the 
requirements  of  §  258.58.    " 

•  •        •        •        • 

4.  Section  258.74  is  amended  by 
revising  the  third  sentence  of  paragraph 
(b)(1);  by  revising  the  second  sentem* 
of  paragraph  (c)(1);  and  by  revising  the 
second  sentence  of  paragraph  (d)(1)  to 
read  as  follows: 

§258.74    Allowat>ie  mechantsms. 

•  *        «        *         * 

(b)»   *   * 

(1)  *  *  •  The  Bond  must  be  efTe«.live 
before  the  initial  receipt  of  waste  or 
before  the  effective  date  of  the 
requirements  of  this  section  (April  9, 
1996).  whichever  is  later,  in  the  ca.se  of 
closure  and  post-closure  care,  or  no  later 
than  120  days  after  the  corrective  action 
remedy  has  been  sele<:ted  in  accordance 

with  the  requirements  of  §258.I>8.*  *   • 

•  *        •        •        • 

(c)*   *   • 

(1)*  *  *  The  letter  of  credit  must  De 
effei:tive  before  the  initial  receipt  of 
waste  or  before  the  effective  date  of  the 
requirements  of  this  section  (April  9, 
1996),  whichever  is  later,  in  the  case  of 
closure  and  post-closure  care,  or  no  later 
than  120  days  after  the  corrective  action 
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remedy  has  been  selected  in  accordance 

with  the  requirements  of  §258.58.*  •  • 

•  *        »        *        • 

(d)*   •  • 

(1)*  *  *  The  insurance  must  be 
effective  before  the  initial  receipt  of 
waste  or  before  the  effective  date  of  the 
requirements  of  this  section  (April  9. 
1996),  whichever  is  later,  in  the  case  of 
closure  and  post-closure  care,  or  no  later 
than  120  days  after  the  corrective  action 
remedy  has  been  selected  in  accordance 
with  the  requirements  of  §  258.58.*   *   * 

*  •        •         »         • 

IFR  Doc.  94-25787  Filed  10-17-94;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7114] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 


ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E.,  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SVV.. 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  Jaase  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities" 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 


rule  is  exempt  from  the  requirements  of 
the  Regulator)'  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP  No  regulatory 
fiexibility  analysis  has  been  prepared. 

Regulator)'  Classification 

This  proposed  rule  is  not  a  significant 
regulator)'  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
poHcies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  US  C  ct  seq.;  Reorganization 
Plan  No  3  of  1978.  3  CFR  1978  Comp..  p. 
329:  E.O.  12127.  44  FR  19367.  3  CFR.  1979 

Comp..  p  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.4  are  proposed  to  be 
amended  as  follows: 


State 

Ctty/town/county 

Source  ol  flooding 

Location 

sDepth  in  feet  above 

ground.  'Elevation  m  feet 

(NGVD) 

Existing 

Modified 

Iowa 

Dubuque  County  (Unincorporated  Areas)  .. 

North     Forte     Maquoketa 
River. 

Appfoximately  1 .8  miles 
downstream  of  US  Higtv 
way  151. 

Approximately  1  mile  up- 
stream ol  Tntjutary  J. 

Approximately  1 .5  miles 
downstream  of  Tnbutary 
A. 

At  the  confluence  of  Tntxi- 
tary  B. 

'813 

•833 
'928 

•949 

•810 

•833 

•926 

•948 
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State 

City/loiMVaxinty 

Source  o(  (kxxSng 

Location 

•Depth  inleet  above 

ground  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Approximately  2.5  mHes  up- 

•1.012 

•1.011 

' 

stream  o«  State  Highway 
136. 

North     Forfc     Maquoketa 

Approxinriately  500  feet  up- 

•939 

•936 

T 

River  Tributary. 

stream  of  the  confluence 
with         North          Fork 

Maqooketa  River. 

* 

Approximately     12     miles 

•967 

'966 

- 

above     the     confluence 
with          North          Fork 

- 

■», 

Maquoketa  River,  at  an 
unnamed  road. 

• 

■»: 

Approximately  1.8  miles  up- 
stream of  the  confluence 

•977 

•979 

with          North          Fork 

■ 

Maquoketa  River. 

Maps  are  available  tor  inspection  at  the  Oubuq 

je  County  Courthouse.  720  Central  Avenue,  Dubuque  Iowa 

Send  comments  to  The  Honorabte  Alan  Mant( 
52001. 

■nach.  Chainnan;  Dubuque  County  Board  ol  Supervisors.  720  Central  Avenue.  DuUique.  towa 

Dyersville  (City)  (Delaware  and  Di 
Counties). 

buque 

North     Fork     Maquoketa 
River. 

Approximately     1 ,400    feet 
downstream  of  U.S.  High- 
way 20. 

•937 

•935 

*= 

At  the  confluer)ce  of  Bear 

•939 

•937 

= 

Creek. 

Just  upstream  of  First  Ave- 

•941 

•939 

■ 

^ 

nue  East. 
At  the  confluence  of  Hewitt 
Creek. 

•947 

•945 

•> 

Approximately    2.900    feet 
upstream    of    ftie    corv 

•949 

•947 

Huence  of  Hewitt  Creek. 

North     Fork     Maquoketa 

At    the    confluence    with 

•939 

•936 

^ 

River  Tributary. 

North    Fork    Maquoketa 
River. 

- 

Approximately      300     feet 
downstream     of      State 
Highvi«y136. 

Approximately    1.000    feet 
upstream  of   U.S.   High- 
way 20. 

Approximately    4,900    feet 
upstream  of   U.S.   High- 

•942 
•967 

•973 

•940 
•980 
•973 

Maps  are  available  for  inspection  at  City  Hall.  < 

I       way  CM.                                    1 

Ity  of  Dyersville,  340  First  Avenue  East,  DyersvUle,  lowa 

Send  comrrfents  to  The  Honorable  Robert  H.  K 

amer.  Mayor.  City  o(  Dyersville.  340  First  Avenue  East.  DyersvUle.  lowa  52040. 

Lousiana 

Leesville  (City)  (Vemon  Pansh)  

Bayou  Castor „... 

Approximately      900      feet 
south  and  1,000  feet  east 
of    the    intersection    of 
Smart     and     El      Pam 
SUeets.  at  the  southern 
corporate  limits. 

None 

•225 

^ 

Approximately      250      feet 
downstream  of  Highway 
46B. 

None 

•230 

' 

At  the  confluence  of  Stream 

None 

•231 

" 

No  1. 

- 

Approximately  BOO  feet  up- 
stream of  the  confluerwe 
of  Stream  No.  i,  at  the 
eastern  corporate  limits. 

None 

•232 

- 

- 

Stream  No  1   

At     the     confluence     with 
Bayou  Castor. 

None 

•231 

Just  upstream  of  Bellview 
Boulevard. 

None 

•236 

- 

Approximately    1.300    feet 
upstream     of      Bellview 

None 

•238 

= 

*. 

■- 

Boulevard. 
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State 


C(ty/towrvcoun(y 


Source  of  flooding 


Stream  No.  2 


Stream  No.  3 


Location 


with 


•Depth  in  feet  at»ve. 

ground.  'Elevation  in  (eel 

(NGVD) 


Existing 


At    the    confluence 
Stream  No.  l. 

Just  upstream  ol  North  First 
Street. 

Approximatety  1.200  leef 
upstream  of  North  First 
Street. 

Approximately  1 .300  feet 
upstream  of  Highwav 
1212. 

Approximately  3.500  feet 
upstream  of  Highway 
1212.  at  the  confluence 
of  an  urtnamed  tributary. 

Approximately  4,700  feet 
upstream  of  Highway 
1212.  just  upstream  of  an 
**«amed  city  street. 

Approximaiety  7.800  feet 
upstream  o«  Highway 
1212,  and  approxinriaiety 
50   feet   downstream   of 

Wane  am  av.«il<M_  .^  ^  '        ''^^^t  TexaS  Street. 

^Z;^  tor  mspectMx.  a.  Crty  Ha..  Oty  ol  Leesvme.  i0i  West  Lee  Street.  Leesvl«e.  Lou««na 

Send  comments  to  The  Honorable  Jim  ShapkC.  Mayor.  Oty  o.  LeesviSe.  P.O.  Dr««r  350.  LeestS^na  7i446. 


None 
None 
None 

None 

Nor>e 

Nor« 

Nor« 


Modttied 
•231 

•238 
•245 

•224 

•231 

•237 

•253 


Okia- 
twma. 


MeClam  County  (Unmcoiporated  Areas) 


Canadan  River 


Canadian  R'vei  Overflow 


Walnut  Creek 


At  the  downstream  Umn  of 
Detailed  Study  locaied 
approximately  7,000  feet 
downstream  of  the  con- 
•uence  of  Walnut  Creek. 

Just  upstream  of  US.  Higrv- 
way  77. 

AppRMNnately  1,800  feet 
<*»*nstream  of  Atctvson. 
Topeka  &  Santa  Fe  Rail- 
road. 

Just  downstream  of  Inter- 
state Highway  35. 

Approximately  8.000  feet 
northeast  of  Ninth  Ave- 
nue intersection  with 
unr^med  road. 

Just  upstream  of  Atchison. 
Topeka  &  Santa  Fe  Re- 
lief B'idge. 

Just  upstream  of  Atchison. 
Topeka  &  Santa  Fe  Rail- 
road, on  the  south  side  o» 
Ijndge 

Just  downstream  of  Atch- 
ison, Topeka  &  Sarta  Fe 
Railroad. 

At  the  downstream  cor- 
porate lirr.ls  of  the  Cir,-  ot 
Purcell. 

At  the  upstream  corporate 
limits  ol  the  Cv  of  Pur- 
cell. 

At  the  upstream  Limil  of 
DetaOed  Sturty  kxated 
approximately  6.100  feet 
ifislream  ol  lnters,-.ate 
Highway  3b 


•1.034 
•1.058 

•1.105 
N/A 

N/A 
N.'A 

•1.C26 
•1.C31 
'1.043 
•1.044 


•1.020 

•1.035 
•1.069 

•1.107 

»2(ShaUow 

FkxxJing 

Depth) 

•1,057 

•1,062 

•1.(228 
•1.03b 
•V0J9 
•1.051 


52504  Federal  Register  /  Vol.  5( ,  No.  200  /  Tuesday.  October  18,  1994  /  Proposed  Rules 


- 

State 

'  City/town/county 

1       ■ 

Source  of  flooding 

Location 

»Depth  in  feet  above 

ground.  *  Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

Maps  are  available  for  review  at  McClain  County 
Send  comments  to  The  Honorable  W  C.  Shofner. 
Washtngton  Streets.  Purcell.  Oklahoma  73080. 

;ierk's  Office,  Court  House,  Second  and  Washington  Streets.  Purcell,  Oklahoma. 

Jr.,  Chainnan,  McClain  County  Board  of  Commissioners.  County  Court  House.  Second  and 

Newcastle  (City)  (McClain  County) 

Canadian  River 

Just  upstream  of  Interstate 
Highway  35. 

Approximately  300  feet  up- 
stream of  confluence  with 
Tributary  B  of  Canadian 
River. 

Approximately     200      feet 
downstream  of  East  Kelly 
Road  Extended. 

At  confluence  of  Tributary  D 
of  Canadian  River. 

At    the    McClain    County- 
Grady  County  Boundary. 

•1,105 
•1.127 

•1,136 

•1,168 
None 

•1  107 

.- 

•1,126 

•1.137 

•1.169 
•1.180 

Maps  are  availat>le  for  inspection  at  the  Oepartrrv 
Send  comments  to  The  Honorable  Lloyd  GremWi 

nt  of  Planning,  City  of  Newcastle,  City  Hall,  5  North  Main  Street.  Newcastle.  Oklahoma. 
1,  Mayor.  City  of  Newcastle.  P.O.  Box  179,  Newcastle.  Oklahoma  73065. 

Pawnee  (City)  (Pawnee  County)  

Black  Bear  Creek 

Harrison  Street  

None 
None 

Mnno 

•832 

At  St.  Louis  &  San  Fran- 
cisco Railroad. 
At  Kan«n<!  ^trPAt 

•832 
•835 

Maps  are  available  for  inspection  at  City  Hall.  Cit 
Send  comments  to  The  Honorable  Alford  Majors, 

of  Pawnee.  510  Illinois  Street,  Pawnee,  Oklahoma. 
Mayor.  City  of  Pawnee,  P.O.  Box  130,  Pawnee,  Oklahoma  74058. 

Oregon  ... 

Maps  are 
Send  cor 

Fairview  (City)  (Multnomah  County)  ... 

available  for  inspection  at  City  Hall,  Cit 
nments  to  The  Honorable  Ted  Hockadaj 

Fairview  Creek. Just  upstream  of  Fain^iew                 N/A 

Lake. 
Ju$t   upstream   of   Sandy               N/A 
Boulevard. 
-\                                              Just    upstream    of    Bndge                '125 

Street, 
of  Fairview.  Planning  Department,  300  Han-ison  Street,  Fairview,  Oregon. 
.  Mayor,  City  of  Fairview.  300  Hamson  Street,  Fairview,  Oregon  97024. 

•17 

•42 

•125 

Texas  

Maps  art 
Send  cor 

Cherokee  County  (Unincorporated  Are 

J  available  for  inspection  at  County  Exte 
nments  to  The  Honorable  Craig  Caldwei 

s)  . 

sion 
.Ch€ 

Keys  Creek  

At  Pine  Crest  Lake    .  . 

None 
None 
None 

None 

None 
None 

Texas  75785. 

•342 

Office,  201  East  Sixth  Street, 
Tokee  County  Judge,  Cherok 

At  County  Road  1401  

Approximately    2,750    feet 
downstream  of  U.S.  High- 
way 79. 

Approxinrately  800  feet  up- 
stream of  U.S.  Highway 
79. 

At  Myrtle  Drive 

•346 

- 

•357 
•371 
•378 

Approximately    1,400    feet 
upstream  of  Myrtle  Drive. 
Room  104.  Rusk,  Texas, 
ee  County  Courthouse,  Rusk, 

•382 

Maps  an 
Send  CO 

Cibolo  (City)  (Bexar  and  Guadalupe  C 
ties). 

i  available  for  inspection  at  City  Hall.  Cit 
fnments  to  The  Honorable  Sam  Bauder, 

)un- 

'OfC 
»^ayo 

Cibolo  Creek 

Approximately    8,000    feet 
downstream  of  Schaefer 
Road. 

Just  downstream  of  Schae- 
fer Road. 

At    confluence    with    Dietz 
Creek. 

>.  Texas. 

lain,  Cibolo,  Texas  78108. 

•665 

•674 
•686 

•664 

.ibolo,  109  South  Mam,  Cibok 
r.  City  of  Cibolo,  109  South  W 

•672 
•686 

Mineral  Wells  (City) 

Pollard  Creek 

Approximately    3.000    feet 
downstream  of  Southwest 
22nd  Street. 

Southwest  1st  Street  

Just   upstream   of    Pollard 
Creek  Dam  No.  1-A. 

•837 

•874 
•898 

•jw; 

(Palo  Pinto  County) 

•869 
•916 

-     - 

- 
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State 


CitynowfVcounty 


Source  of  Hooefing 


Pollard  Creek 


with     Polard 


Confluence 
Creek. 

At  corporate  limits 

At  Park  Road 

At  Northwest  2nd  Street 

Just   tipstream   of   PoBard 
..  Creek  Dam  No  2 

^Z^:^'L"^ZT^.^^'^  °'  '^'"'  ''""'•  ^''  ^''**^  '^*^  ''^^'  M'^e'^  wens.  Texas. 
Send  commems  to  The  HonoraWe  J.m  Bozbee.  Mayor.  City  of  Mineral  Welte,  P.O.  Box  339.  Mineral  Wells,  Texas  76068. 


Tributary  No.  1 
Pollard  Creek  .. 
Tributary  No.  2 


Location 


•Depltiin  tsel  aixMe 

ground.  'Elevalnn  in  feel 

(NOVO) 


Existing 


•844 

•863 
•877 
•883 
•893 


WOOlTlCd 


'842 

•863 
•872 
•879 

•910 


Utah 


Joseph  (Town)  (Sevier  County) 


Indan  Creek 


At  the  intersection  of  Third 

Street  and  A  Street. 
At  the  intersectkxt  of  Third 

Street  and  C  Street 
At  the  intersection  of  Filth 
. .  .  _,  Street  and  D  Sueet 

Maps  are  avaHaWe  for  inspeciwn  at  Town  Hall,  Town  of  Joseph.  95  North  State  Street,  Joseph  Utah 
Send  comments  to  The  Honorable  Earl  uttey.  Mayor.  Town  of  Joseph.  95  North  State  Street  Joseph^  Utah  84739 


f^one 


None 


ft 

M2 

«3 


((>italug  of  Federal  Domnstu.  Assislai>i.(>  No 
83.100,  •Flood  Insuranc.;") 

Dated:  October  5. 1994. 
Richard  T.  Moore. 
Associatf  Director  for  Mitigation. 
IFR  Doc  94-25737  Piled  10-17-W;  «.4b  4ni| 

BILUNO  CODE  (Ttt-m-PuW 


DEPARTMENT  OF  ENERGY 
48  CFR  Part  970 


RIN  1991-AB08 

Acquisition  Regulation;  Legislative 
Lobbying  Cost  Proliibitlon 

agency:  Department  of  Energy  (DOE). 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Department  is  proposing 
to  amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to 
clarify  its  legislative  lobbying  ixtsi 
prohibition.  To  avoid  any 
misunderstandings  or  disagreements 
between  contractors  and  the 
Department,  the  criteria  for  cosf 
allowability  are  being  more  c.Iecirly 
staled. 

DATES:  Written  comments  must  he 
rer  eived  by  November  1 7,  1994. 

ADDRESSES:  Comments  .should  be 
addressed  to:  Michael  L.  Righi,  Officp  cJf 
Frocurempnt  and  Assistance 
Management  (HR-521.2),  Opp-irtment  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585. 
f  OR  FURTHER  MFORMATION  CONTACT: 
Michael  L  Righi  (202-58f>-fl  175)81  the 
address  above. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Detailed  ChanRW 

III.  Public  Comments 

IV.  Procedural  Rnquirements 

A.  Regulatory  Review 

B.  Review  Under  Executive  Order  12778 
C  Review  Under  the  Regulatory  Flexibility 

,^ct 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  I  inder  Executive  Order  12612 

F.  National  Environmmtal  Policy  Act 

1.  Background 

Under  42  U.S.C.  725tia.  the 
Department's  national  security  program 
contracts  for  amounts  over  $100,000  do 
not  permit,  as  allowable,  costs  incurred 
by  a  contractor  to  influence  legislative 
action.  The  only  exceptions  are  costs 
incurred  "in  response  to  a  request  from 
Congress  or  a  State  legislature"  to 
provide  '•information  of  a  factual, 
technical,  or  scientific  nature,  or  advice 
of  experts,  with  respect  to  topics 
directly  related  to  the  performance  of 
the  contract."  The  current  standard 
clause.  DEAR  970.5204-17,  which  Is 
applicable  to  all  DOE  management  and 
operating  (M&O)  contracts,  permits 
legislative  requests  to  be  "written  or 
oral,  prior  or  contemporaneous"  arfd  to 
conrie  from  Members,  committees,  or 
their  staff.  The  Department  is  required 
to  reimburse  reasonable  costs,  including 
Iravel,  meals,  and  lodging  in  connection 
with  providing  the  information.  The 
clause  does  not  address  a  contractor's 
requirements  to  noti^  the  Diipartment 
prior  to  providing  "die  information  or 
expert  advice  or  to  provide  a  disclaimer 
that  the  information  or  expert  advice 
represents  the  views  of  the  contractor 
and  not  the  D«^part ment.  To  avoid  ,iny 


misunderstandings  or  disagreements 
between  the  contractor  and  the 
Department,  the  standard  clause  is  br'ing 
revised. 

n.  Detailed  Changes 

The  clause  in  part  970  found  at 
970.5204-17  and  entitled  "Legislative 
Lobbying  Cost  Prohibition"  is  proposed 
to  be  amended  to  revise  the  criteria  for 
allowability  of  M&O  contractor 
legislative  lobbying  costs.  Oral  or 
written  requests  from  Members  of 
Congress  or  their  staff  would  continue 
to  suffice  to  justify  reimbursement  of 
reasonable,  otherwise  allowable  c:osTs, 
except  that  if  6  contractor  seeks 
reimbursement  for  travel,  meals,  and 
lodging,  the  request  for  information  or     ^ 
expert  advice  must  be  in  advance  and 
must  be  written  and  signed  by  a 
Member. 

Unlike  congressional  requests,  a 
request  for  information  or  expert  adv»i» 
from  a  State  legislator  would  be 
required  to  be  written  and  signed  by  the 
legislator  (not  staff)  in  advance,  in  all 
cases,  to  justify  any  reimbursement  of 
costs. 

In  providing  information  or  expert 
advice,  the  contractor  must  indicate  tl»at 
it  is  not  pres«>nting  the  views  of  the 
Dt:rpanment. 

in  the  case  of  a  w.Titlen  j«t|UfeSt.  the 
contrai.1or  must  advise  the  Departmenl 
of  a  request  before  providing  the 
information  or  expert  adnre.  In  the  casf 
of  an  oral  request,  the  contractor  must 
advi.sc'ihe  Departmeni  ol  the  nx|U('.sf  .is 
soon  as  practicable. 

III.  Ptiblic  Comments 

interested  persons  aio  ii)viti><l  lo 
participate  by  suhniitrtng  dai.;,  vipw.s,  or 
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arguments  with  respect  to  the  DEAR 
amendments  set  forth  in  this  rule.  Three 
copies  of  written  comments  should  be 
submitted  to  the  address  indicated  in 
the  ADDRESSES  section  of  this  notice.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room,  lE-190.  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585.  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  on  or 
before  the  date  specified  in  the 
beginning  of  this  notice  and  all  other 
relevant  information  will  be  considered 
by  DOE  before  taking  Hnal  action. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  that  time 
allows.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  from  public  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
additional  copy  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  EXDE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  The 
Department's  generally  applicable 
procedures  for  handling  information 
which  has  been  submitted  in  a 
document  and  may  be  exempt  from 
public  disclosure  are  set  forth  in  10  CFR 
1004.11. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  rule  should  not  have  a  substantial 
impact  on  the  nation's  economy  or  large 
numbers  of  individuals  or  businesses. 
Therefore,  pursuant  to  Public  Law  95- 
91.  the  DOE  Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

rv.  Procedural  Requirements 

A.  Review  under  Executive  Order  12666 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review,"  (58  Fed.  Reg.  51735.  October 
4, 1993).  Accordingly,  today's  action 
was  not  subject  to  review  under  the 
Executive  Ordar  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  2(b).  include 


el  iminating  drafting  errors  and  needless 
ai  ibiguity,  drafting  the  regulations  to 
m  iniinize  litigation,  providing  clear  and 
c(  rtain  legal  standards  for  affected 
c(  nduct,  and  promoting  simplification 
ai  d  burden  reduction.  Agencies  are  also 
ir  stnicted  to  make  every  reasonable 
el  fort  to  ensure  that  the  regulation: 
S  »ecifies  cleatly  any  preemptive  effect, 
ai  y  effect  on  existing  Federal  law  or 
re  ;ulation,  and  any  retroactive  effect; 
di  scribes  any  administrative 
pi  oceedings  to  be  available  prior  to 
jii  dicial  review  and  any  provisions  for 
tl  B  exhaustion  of  such  administrative 
pi  oceedings;  and  defines  key  terms. 
D  3E  certifies  that  today's  proposal 
nn  Bets  the  requirements  of  sections  2(a) 
ai  d  2(b)  of  Executive  Order  12778. 

C  Review  Under  the  Regulatory  '- 
F  sxibility  Act 

This  rule  was  reviewed  under  the 
R  gulatory  Flexibility  Act  of  1980. 
P  iblic  Law  96-354,  which  requires 
p  eparation  of  a  regulatory  flexibility 
ai  alysis  for  any  rule  which  is  likely  to 
hi  ive  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
T  lis  rule  will  have  no  impact  on 
ii  terest  rates,  tax  policies  or  liabilities, 
tl  e  cost  of  goods  or  services,  or  other 
d  rect  economic  factors.  It  will  also  not 
hi  ive  any  indirect  economic 
c(  nsequences,  such  as  changed 
c<  instruction  rates.  DOE  certifies  that 
tl  is  rule  will  not  have  a  significant 
e<  onomic  impact  on  a  substantial 
n  imber  of  small  entities  and,  therefore, 
ni )  regulatory  flexibility  analysis  has 
b(  sen  prepared. 

D  Review  Under  the  Paperwork 
R  eduction  Act 

No  new  information  collection  or 
n  cordkeeping  requirements  are 
it  iposed  by  this  rule.  Accordingly,  no 
C  Ffice  of  Management  and  Budget 
c  earance  is  required  under  the 
P  iperwork  Reduction  Act  of  1980  (44 
I  S.C.  3501  et  seq.). 

E  Review  Under  Executiy/e  Order  12612 

Executive  Order  12612,  entitled 
"  •ederalism."  52  FR  41685  (October  30. 
1  187),  requires  that  regulations,  rules, 
1<  ^islation,  and  any  other  policy  actions 
b  I  reviewed  for  any  substantial  direct 
e  fects  on  States,  on  the  relationship 
b  itween  the  Federal  Government  and 
tl  e  States,  or  in  the  distribution  of 
p  )wer  and  responsibilities  among 
V  irious  levels  of  Government.  If  there 
ai  e  sufficient  substantial  direct  effects, 
tl  en  the  Executive  Order  requires 
p  'eparation  of  a  federalism  assessment 
t<  be  used  in  all  decisions  involved  in 
p  tjmulgating  and  implementing  a 


policy  action.  This  rule  will  not  affect 
States. 

F.  National  Environmental  Policy  Act    . 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500-1508).  the  Department 
of  Energy  has  established  guidelines  for 
its  compliance  with  the  provisions  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.]. 
Pursuant  to  appendix  A  of  subpart  D  of 
10  CFR  part  1021,  National 
Environmental  Policy  Act  Implementing 
Procedures  (57  FR  15122, 15152,  April 
24, 1992)  (Categorical  Exclusion  A6). 
the  Department  of  Energy  has 
determined  that  this  rule  is  categorically 
excluded  from  the  need  to  prepare  an 
environmental  impact  statement  or 
environmental  assessment. 

List  of  Subjects  in  48  CFR  Part  970 

Government  procurement. 

Issued  in  Washington.  D.C.  on  Octotwr  11. 
1994. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Part  970  of  Chapter  9  of  Title 
48  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

1.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  Section  161  of  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2201),  section- 
644  of  the  Department  of  Energy 
Organization  Act.  Public  Ixiw  95-91  (42 
U.S.C.  7254).  section  201  of  the  Federal 
Civilian  Employee  and  Contractor  Travel 
Expenses  Act  of  1985  (41  U.S.C.  420)  and 
section  1534  of  the  Department  of  Defense 
Authorization  Act,  1986.  Public  Law  99-145 
(42  U.S.C.  7256a).  as  amended. 

2.  Section  970.5204-17  is  amended  by 
revising  paragraph  (b)(1),  redesignating 
paragraphs  (b)(2)  and  (3)  as  (b)(3)  and 
(4),  adding  a  paragraph  (b)(2),  and 
adding  paragraph  (h)  to  read  as  follows: 

970.5204-17    Legislative  lobbying  cost 
prohibition. 

•        »        •         •        » 

(b)'  •  • 

(1)  Providing  Members  of  Congress,  their 
staff  memt)ers.  or  staff  of  cognizant  legislative 
committees,  in  response  to  a  request  (written 
or  oral,  prior  or  contemporaneous)  from 
Members  of  Congress,  their  staff  members,  or 
staff  of  cognizant  legislative  committees,  or 
as  otherwise  directed  by  the  Contracting 
Officer,  information  or  expert  advice  of  a 
factual,  technical,  or  scientific  nature,  with 
respect  to  topics  directly  related  to  the 
performance  of  the  contract  or  proposed 
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legislation.  In  providing  this  information  or 
expert  advice,  the  contractor  shall  indicate  to 
the  recipient  that  it  is  not  presenting  the 
views  of  DOE.  Reasonable  costs  for 
transportation,  lodging,  or  meals  incurred  by 
contractor  employees  for  the  purpose  of 
providing  such  information  or  advice  shall 
also  be  reimbursable,  provided  the  request 
for  information  or  expert  advice  is  a  prior 
written  request  signed  by  a  Member  of 
Congress,  and  provided  such  costs  also 
comply  with  the  allowable  cost  provisions  of 
the  contract. 

(2)  Providing  State  legislatures  or 
suiwiivisions  thereof,  their  staff  members,  or 
staff  of  cognizant  legislative  committees,  in 
response  to  a  prior  written  request  from  a 
State  legislator,  or  as  otherwise  directed  by 
the  Contracting  Officer,  information  or  expert 
advice  of  a  factual,  technical,  or  scientific 
nature,  with  respect  to  topics  directly  related 
to  the  performance  of  the  contract  or 
propdfied  legislation.  In  providing  this 
information  or  expert  advice,  the  contractor 
shall  indicate  to  the  recipient  that  it  is  not 
presenting  the  views  of  DOE.  Reasonable 
costs  for  transportaUon,  lodging,  or  meals 
incurred  by  contractor  employees  shall  also 
be  reimbursable,  provided  such  costs  also 
comply  with  the  allowable  costs  provision  of 
the  contract. 


(h)  In  providing  information  or  expert 
advice  under  paragraphs  (b)(1)  and  (b)(2)  of 
this  clause,  the  contractor  shall  advise  the 
Contracting  Officer  in  advance,  in  the  case  of 
a  written  request,  or  as  soon  as  practicable  in 
the  case  of  an  oral  request. 

IFR  Doc.  94-25751  Filed  10-17-94;  8:45  am) 
BILUNO  CODE  6450-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  654 
P.D.  092794B] 

Stone  Crab  Fishery  of  the  Gulf  of 
Mexico;  Correction 

AGENCY:  National  Marine  Fisheries 

Ser\ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability; 

correction.        • 

SUMMARY:  This  announcement  corrects 
the  comment  date  for  a  notice  of 
availability  of  Amendment  5  to  the 


Fishery  Management  Plan  for  the  Stone 
Crab  Fishery  of  the  Gulf  of  Mexico, 
which  was  published  on  September  3(i 
1994. 

ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS. 
9721  Executive  Center  Drive  N,  Si. 
Petersburg,  FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldridge,  813-570-5306. 

Correction  of  Publication 

Accordingly,  the  publication  on 
September  30. 1994  (59  FR  49908)  of  the 
announcement  of  the  availability  of 
Amendment  5  [I.D.  092794B],  which 
was  the  subject  of  FR  Doc.  94-24243  is 
corrected  in  the  DATES  portion  of  the 
preamble  to  read  as  follows: 

DATES:  Comments  must  be  submitted  by 
November  25, 1994. 

Dated:  October  12, 1994. 
foe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-25762  Filed  10-17-94;  8  45  -m) 
BILLING  CODE  3S10-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or  - 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  an*  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Draft  Strategic  Plan  for  international 
Cooperation 

agency:  Forest  Service.  USD  A . 

ACTION:  Notice  of  availability:  request 
for  comment. 

SUMMARY:  The  Forest  Service  givijs 
notice  of  a  Draft  Strategic  Plan  for 
International  Cooperation  of  the  Forest 
Service  with  other  countries  and  with 
international  organizations.  The  intent 
of  this  cooperation  is  to  develop 
dialogue  with  other  countries  on 
environmental  issues  of  common 
concern:  to  advance  the  science  and 
practice  of  sustainable  forest 
management  in  the  United  States 
through  international  cooperation;  and 
to  advance  sustainable  forest 
management  in  other  countries  that 
mutually  benefits  the  cooperating 
countries,  the  United  States,  and  the 
world  community. 

DATES:  Comments  must  be  received  by 
December  2, 1994. 

ADDRESSES:  Send  written  comments  to 
William  Helin,  USDA  Forest  Service. 
International  Forestry.  P.O.  Bo.x  96538, 
Washington.  D.C.  20090-6538. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  parties  itnay  obtain  single 
copies  of  the  Draft  Strategic  Plan  by 
writing,  calling,  or  faxing  William 
Helin,  International  Forestry,  USDA 
Forest  Ser\  ice,  P.O.  Box  96538,     > 
Washington,  DC  20090-6538.  Tel:  (202) 
273-4695,  Fax:  (202)  273-4750. 

Dated:  October  6. 1994. 
David  G.  Unger, 

Associate  Chief. 

(PR  Doc.  94-25686  Filed  10-17-94:  8:45  am) 
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Oft  ce  of  the  Secretary 

Ag  icultural  Biotechnology  Research 
Advisory  Committee  Meeting 

li  accordance  with  the  Federal 
Ad  isory  Committee  Act  of  October 
19/  2  (Pub.  L.  92-463.  86  Stat.  770-776), 
thelU.S.  Department  of  Agriculture 
,  Science  and  Education 
the  following  advisory 
mittee  meeting. 

me:  .■Agricultural  Biotechnology 
crch  Advisory  Committee. 
.November  17-18, 1994. 
me:  9:0r!  a.m.  to  approximately  5;00  p.m. 
November  17: 

:)0  a.m.  to  approximately  3:00  p.m.  on 
Kinher  18.  . 

liice-i  Portola  Room.  Douoletree  Hotel  at 
Fisl  erman's  Wharf,  Two  Portola  Plaza, 
Mo  terey.  California  93940. 

7  -pe  of  Meeting:  This  meeting  is  open  to 
the  public.  Persons  may  participate  in  the 
mt'<  ting  as  time  and  space  permit.  Members 
of  t  e  public  wishing  to  speak  at  the  meeting 
ma;  be  given  such  an  opportunity  at  the 
disi-etioa  of  the  Chair. 

mments:  The  public  may  file  written 
ts  before  or  after  the  meeting  with 
ontact  person  specified  below. 
P  trpose:  Jo  review  matters  pertaining  to 
ri  :ultural  biotechnology  research  and  to 
;lop  advice  for  the  Secretary  through  the 
slant  Secretary'  for  Science  and 
•l  ;ation  with  respect  to  policies,  programs,, 
ope  ations  and  activities  associated  with  the 

an  luct  of  agricultural  biotechnology 
rest  irch. 

1  le  items  to  be  considered  at  this  meeting 
inc  ide  performance  standards  for  research 
wit  I  genetically  modified  aquatic  organisms 
and  the  results  of  a  symposium  on  field  tests 
of  g  metically  modified  plants  and 
mic  'oorganisms. 
C  intact  Persons:  Dr.  Alvin  L.  Young, 
n  ctor,  or  Dr.  Daniel  D.  Jones,  Deputy 
rjctor.  Office  of  Agricultural 

hnology.  Cooperative  State  Research 
ice.  Department  of  Agriculture,  Room 

Rosslyn  Plaza  E,  14th  Street  and 
pendence  Avenue  S\V.,  Washington, 
,  20250-2200.  Telephone  (703)  235- 
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1). 

E  me  at  Washington,  D.C,  this  3rd  day  of 
Oct  iber,  1994. 
R.E  Plo%vinan, 

Act  ng  Assistant  Secretary,  Science  and 
Edi  cation. 

[PR  Doc.  94-25667  Filed  10-17-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

tC-549-401] 

Certain  Textile  Mill  Products  from 
Thailand;  Notice  of  Concordance 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Conversion  of  the 
Scope  of  the  Suspended  Investigation     ' 
from  the  Tariff  Schedules  of  the  United 
States  Annotated  to  the  Harmonize<l 
Tariff  Schedule. 

SUMMARY:  On  April  15.  1994,  tlie 
Department  of  Commerce  (the 
Depart.ment)  published  in  the  Federal 
Register  the  proposed  conversion  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  to  the  Harmonized 
Tariff  Schedule  (HTS)  for  the  suspended 
countervailing  duty  investigation  on 
certain  textile  mill  products  from 
Thailand  (59  FR  18101).  Interested 
parties  were  in\  ited  to  comment  on  the 
proposed  conversion.  Based  on  our 
analysis  of  the  comments  received,  the 
Department  is  modifying  the  scope  of 
the  suspended  countervailing  duty 
invesfigation  on  certain  textile  mill 
products  from  Thailand. 
EFFECTIVE  DATE:  October  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  L.  Pasden,  Office  of  Agreements 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave.,  NW, 
Washington,  DC  20230,  telephone  (202) 
482-0162. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1985,  the  Department  suspended 
the  countervailing  duty  investigation  on 
certain  textile  mill  products  from 
Thailand  (C-549-401)  (50  FR  9832; 
March  12, 1985).  The  scope  of  the 
suspended  investigation  was  originally 
defined  solely  in  terms  of  the  TSUSA 
item  numbers;  no  narrative  product 
description  was  provided.  On  January  1, 
1989.  the  United  States  fully  converted 
from  the  TSUSA  to  the  HTS,  pursuant 
to  section  1211  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988.  The 
suspended  investigation  was  terminated 
in  1990,  and  the  HTS  conversions  were 
never  implemented.  However,  the  Court 
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of  International  Trade  (CIT)  ordered  that 
the  suspended  investigation  be 
reinstated  in  its  decision  dated  May  7,    • 
1992  (Belton  Industries,  Inc.  v.  United 
States,  slip  op.  No.  92-64).  The  CIT 
ruling  was  upheld  by  the  Court  of 
Appeals  for  the  Federal  Circuit  on 
September  7, 1993  [Belton  Industries, 
Inc.  v.  United  States,  6F.3d  756).  As  a 
result,  the  suspended  investigation  was 
reinstated  effective  May  18,  1992  (see  58 
FR  54552,  October  22, 1993  and 
decision  memorandum  dated  February 
25, 1994).  Therefore,  the  Department  " 
took  action  to  conform  the  scope  of  the 
investigation  with  the  tariff 
classification  system  of  the  HTS. 

The  Department,  with  the  assistance 
of  the  U.S.  Customs  Service  and  the  U.S. 
International  Trade  Commission, 
analyzed  the  TSUSA-defined  scope  and 
identified  those  HTS  item  numbers  that 
reasonably  correspond  with  the  TS  USA- 
defined  scope  of  the  subject  suspended 
investigation.  On  April  15,  1994,  the 
Department  published  a  proposed 
conversion  (59  FR  18108)  and  invited 
interested  parties  to  comment  on  this 
proposed  conversion.  Based  on  our 
analysis  of  the  comments  received 
concerning  certain  textile  mill  products 
from  Thailand,  the  Department  is 
clarifj-ing  the  product  coverage  of 
certain  HTS  item  numbers.  The  I  ITS 
item  numbers  for  the  suspended 
countervailing  duty  investigation  are 
found  in  the  attached  Appendix. 

Analysis  of  Comments  Received 

Comment  I;  The  American  Yarn 
Spinners  Association  and  certain 
member  companies  (collectively 
referred  to  as  AYSA)  contend  that  the 
suspended  investigation  concerning 
certain  textile  mill  products  from 
Thailand  included  within  its  scope  all 
yarn  blends  under  TSUSA  item 
numbers  300.6026  and  300.6028.  This 
included  all  cotton/man-made  fiber 
yarns  that  were  in  chief  value  of  cotton 
and  that,  at  the  same  time,  were 
sometimes  in  chief  weight  of  cotton 
(either  50/50  cotton/man-made  fiber,  or 
in  chief  weight  of  man-made  fiber). 
Therefore.  AYSA  contends  that  the 
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proper  conversion  from  the  original 
TSUSA  item  numbers  to  the  HTS  must 
include  HTS  item  numbers  for  both 
chief  weight  cotton  blends  with  man- 
made  fiber  and  chief  weight  man-made 
fiber  blends  with  cotton.  AYSA  asserts 
that  the  following  HTS  item  numbers 
should  be  included:  5509.53  00.30. 
5509.53.00.60,  5509.62.00  00, 
5509.92.00.00.  and  5510.30  00.00. 

Department's  Position:  We  disagree. 
TSUSA  item  numbers  300.6026  and 
300.6028  are  the  parent  TSUSA  item 
numbers  for  HTS  item  numbers  5206.21, 
5206.22,  5206,24,  5206.25,  5206.41. 
5206.42,  5206.43,  and  5206.44,  all  of 
which  are  covered  products.  These  HTS 
item  numbers  refer  to  cotton  varn  (other 
than  sewing  threads)  containing  less 
than  85  percent  cotton  by  weight.  We 
traced  the  parent  TSUSA'  item  number 
for  HTS  item  numbers  5509.53.  5509.62. 
5509.92,  and  5510.30,  and  found  that 
the  parent  TSUSA  item  number  is 
310.60.  This  TSUSA  item  number  was 
not  listed  in  the  original  scope  of  the 
suspended  investigation.  Since  it  is  not 
our  intention  to  expand  the  scope  of  the 
suspended  investigation  but  only  to 
cover  those  products  originally  intended 
to  be  covered,  we  do  not  b<;lieve  il 
appropriate  to  include  these  UTS  iii-ni 
numbers. 

Comment  2:  The  Royal  Thai 
Covornment  (RTG)  contends  thai  the 
TSUSA  item  numbers,  which  limilod 
the  scope  of  this  suspended 
investigation  for  cotton  yarns,  an;  all 
ilefined  as  "in  chief  value,  bill  nol 
wholly,  of  cotton."  The  corresponding 
I  ITS  item  numbers  are  defined  as 
"containing  less  than  85  percent  bv 
weight  of  cotton."  Therefore,  it  is 
possible  that  merchandise  containing 
less  than  85  percent  cotton  by  weight 
could  be  less  than  chief  value  of  cotton, 
and  thus  would  fall  outside  the  scope  of 
the  suspended  investigation  as  defined 
by  the  TSUSA  item  numbers.  In 
addition,  the  RTG  claims  that  the  HTS 
item  numbers  for  cotton  fabrics  are  all 
defined  as  "containing  85  percent  or 
more  by  weight  of  cotton."  The 
corresponding  TSUSA  item  numhrrs. 
which  defined  the  scope  of  the 


suspended  investigation,  are  all  defined 
as  "wholly  of  cotton."  Therefore.  sonn> 
portion  of  the  merchandise  containing 
more  than  85  percent  cotton  by  weight 
could  nonetheless  be  less  than  wholly 
cotton,  and  thus  would  fall  outside  the 
scope  of  the  suspended  invest ig3t ion  as 
defined  by  TSUSA  item  numbers.  The 
RTG  requests  that  the  Depart.Tjcnt  limit " 
the  scope  of  this  suspended 
investigation  by  limiting  the  HTS  il<in 
numbers  so  that  they  do  not  cxcood  thi> 
original  scope. 

Department's  Position:  We  ;;gree  .ip.d 
have  included  two  footnotes  in  the 
attached  Appendix,  one  for  cotton  Vitrns 
which  states  "not  including 
merchandise  with  less  than  chief  \ali;i' 
of  cotton"  and  one  footnote  for  coito;! 
fabrics  which  states  "not  including 
merchandise  less  than  wholly  cotton.  " 

Comment  3:  The  RTG  contends  !h,!i 
HTS  item  numbers  5402.3160  and 
5402.3260,  which  are  multiple,  fnld.d. 
or  cabled  textured  nylon  yarns,  nn'  m.t 
products  covered  by  the  original 
suspended  investigation.  Therefor.-, 
those  HTS  item  numbers  should  iiu!  !.<• 
included. 

Department's  Position:  \Vc  ;;pr'c>  i!mi 
these  HTS  item  numbers  arc  not  i  ti-,  <  :,;\ 
producls.The  parent  TSUSA  iter.) 
number  310.1 109  printed  in  the 
suspended  investigation  was  a 
typographical  error  (refer  to  lelier  .:..;.  d 
May  20.  1991.  from  the  Director,  0:Ji.  .> 
of  Agreements  Compliance,  to  J.hi' 
American  Y;irn  Spinners  A£so(.i..;i(.i). 
Inc.). 

Comment  4:  The  RTG  argues  li„:t 
TSUSA  item  number  366.4200  was  m.i 
■  included  in  the  original  suspcniled 
investigation.  Therefore,  the 
corresponding  HTS  item  numbers 
6302.5110  should  be  removed  from  thf 
concordance. 

Department 's  Position:  We  agret-  urn) 
have  removed  the  HTS  item  numb'r 
from  the  Appendix. 

Dated:  October  5, 1994. 
Susan  G.  Esserman, 

A  ssistant  St -c  ret  a  ry- for  Import 
Admini^tralion. 


Appendix:  HTS  List  for  Certain  Textile  Mill  Products  From  Thaiund 


5204.1100.. 
5204.1900.. 
5204.2000  .. 
5206.2100' 
5206.2200  .. 
5206.2300  .. 
5206.2400  .. 
5206.2500  .. 
5206.4100  .. 
5206.4200  .. 
5206.4300 .. 
5206.4400 ... 


5208.1260 
5208.1260.20 
5208.1260.40 
5208.1260.60 
5208.1260.90 

52081280 
5208.1280.20 
5208.1280  90 

5209.1100 
5209.1100.20 
5209.1100.30 
5209.1100.50 


5210.1180.20 

5210.1180.90 

5211.1100 

5211.1100.20 

5211.1100.30 

5211.1100.50 

5211.1100.90 

5401.1000 

5401.2000 

5402.3130 

5402.3230 

5402.3360 


5511.1000 

5511.1000.30 

5511.1000.60 

5511.2000 

5511.3000 

5513.1100 

5513.1100.20 

5513.1100.40 

5513.1100.60 

5513.1100.90 

5513.1900 

5513.1900.10 


5514.110030 

55l4.n00  50 

5514.1100  90 

5601.1010 

5601.2100 

5601.2100.10 

5601.2100  90 

5701.9020 

5701.902010 

5701.9020.20 

5701.902030 

5701  9020  90 
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Appendix:  HTS  List  for 


Certain  Textile  Mia  Products  From  THAiLAN[>-Oontinued 


5206.4500 

5207.1000 

5207.9000 

5208.11202  

5208.1120.20 

5208.1120.40.;... 

5208.1120.90 

5208.1140 

5208.114020-.., 
5208.1 140.40 -,.... 

5208.1140.60 

5208.1 140.90 

5208.1180 

5208.1180.20  — 

5208.1180.90 

5208.1240 

5208.124020 

5208.1240.40 

5208.1240.90 


'Fof  coeon  yam*  (HTS  item  numbers  5206.  5210.  and  5211)  w( 
Ot  CO"on." 
•  For  conon  fafjncs  (HTS  item  numbers  5228  ar't!  5209)  we  are 
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Sparklers  from  the  People's  Republic 
of  China;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARV:  In  response  to  a  request  by  the 
petitioners,  the  Elkton  Sparkler 
Company  and  the  Diamond  Sparkler 
Company,  the  Department  of  Commerce 
(the  Department)  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  sparklers 
from  the  People's  Republic  of  China 
(PRC).  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  June  1, 1992  through  May  31 . 
1993. 

As  a  result  of  this  review,  we  have 
preliminarily  determined  to  assess  an 
antidumping  duty  of  93.54  percent  on 
the  merchandise  subject  to  the  review, 
interested  parties  are  invited  to 
comment  on  these  preliminary  results  of 
the  review. 

EFFECTWt  DATE:  October  18,  1994. 
FOR  FUHTHER INFOHMATION  CONTACT: 
Matthew  Blaskovich  or  Zev  Primor. 
Office  of  Antidumping  Compliance, 
Import  Administrition.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14tfa  Street  and 


Co  istitution  Avenue.  N.W.. 

shington.  DC  2023O;  telephone  (202) 
-5831/4114. 
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5209.110090 

S209.1200 
5209.120020 
5209.1200.40 

5209.1900 
5209.1900.20 
5209.1900.40 
5209.1900.60 
5209.1900.90 

5210.1140 
52iai14020 
5210.1140.40 
5210.1140.90 

5210.1160 
5210.1160.20 
5210.1160.40 
5210.1160.60 
5210.1160.90 

5210.1180 


5406.1000 

5406.1000.20 

5406.1000.40 

5406.1000.90 

5406.2000 

5508.1000 

5508.2000 

5509.2100 

5509.2200 

5509.2200.10 

5509.2200.90 

5509.3200 

5509.5130 

5509.5160 

5509.6940 

5510.1200 

5510.9040 


5513.190020 
5513.1900.30 
5513.190040 
5513.190050 
5513.1900.60 
5513.1900.90 

55132100 
55132100.20 
55132100.40 
55132100.60 
5513.2100.90 

5513.2300 
5513230020 
55132300.40 
5513.2300.90 

5513.3100 

5514.1100 
5514.11(».20 


5703.1000 

57032010 

6302.4020 

6302.4020.10 

6302.4020.20 

6302.5120 

6302.5130 

6302.5140 

6307.1020 

6307.1020.05 

6307.1020.15 

6307.102020 

6307.102027 

6307.102028 

6307.1020.30 


are  tifTT!  ng  tfie  scope  coveoge  tor  these  HTS  item  numbers  by  "nol  including  merchandise  tinth  less  than  chief  value 
v:  r.g  the  scope  coverage  for  these  HTS  item  numbers  by  "not  inducing  merchandise  less  than  wtx)liy  cotton " 


SU  'PLEMENTARr  INFOAMATION: 

Ba  :k5round 

( )ii  June  18. 1991,  the  Department 
pu  jlished  in  the  Federal  Register  the 
an  idumping  duty  order  on  sparklers 
frc  n  the  PRC  (56  FR  27946).  On  June  7, 
19  13,  the  Department  published  a  notice 
in  he  Federal  Register  notif>'ing 
inl  crested  parties  of  the  opportunity  to 
req 
sp, 
OH 


ucst  an  administrative  review  of 
rklers  from  the  PRC  (58  FR  31941). 
June  28. 1993,  the  petitioners 


re<  uested.  in  accordance  with  19  C!='R 

35  1.22(a),  that  we  conduct  an 

ad  ninistrative  review  of  exports  to  the 

Ur  ited  States  by  Guangxi  Native 

Pn  duce  Import  and  Export  Corporation. 

Be  hai  Fireworks  and  Firecrackers 

Br  nch  (Guangxi|,  for  the  period  June  1. 

19  )2.  through  May  31, 1993.  We 

pu  }lished  a  notice  of  initiation  of  the 

an  idumping  administrative  review  of 

Gu  angxi's  exports  on  July  21, 1993  (58 

FRI  39007). 

'he  Department  is  now  conducting  a 
reiliew  in  accordance  with  section  751 
of  he  Tariff  Act  of  1930.  as  amended 
(th  i  Act). 

So  ipe  of  the  Review 

he  products  covered  by  this 
adininistrative  review  are  sparklers  from 
th(  PRC.  Sparklers  are  fireworks,  each 
coi  nprising  a  cut-to-length  wire,  one  end 
of  vhich  is  coated  with  a  chemical  mix 
thi  t  emits  bri^t  sparks  while  burning. 
Sp  irklers  are  conently  classifiable 
un  ler  subheading  3604.10.00  of  the 
Ha  rmonized  Tariff  Schedules  (HTS). 
Th  ;  HTS  subheadings  are  provided  for 


convenience  and  customs  piuposes.  The 
written  description  remains  dispositive 
as  to  the  scope  of  this  proceeding. 

Best  Inforraation  Available 

On  February  22. 1994.  we  sent 
Guangxi  a  questioimaire  and  cover 
letter,  explaining  the  review  procedures, 
by  air  mail  through  TNT  Skj-pak 
International  E.xpress  (TNT). 

The  questionnaire,  which  covered 
exports  to  the  United  States  for  the 
period  of  review,  was  due  by  April  14. 
1994. \Vc  did  not  receive  a  response  by 
the  due  date  and.  thus,  asked  TNT  to" 
trace  the  shipment  and  Guangxi's 
receipt  of  the  document.  On  May  4. 
1994.  TNT's  delivery  office  in  Hong 
Kong  confirmed  that  the  questionnaire 
was  accepted  by  a  representative  of 
Guangxi  on  Mardi  3. 1994.  Because  »xj 
have  received  no  response  and  have  not 
been  contacted  by  Guangxi,  we 
determine  that  Guangxi  is  an 
uncooperative  respondent  Therefore,  in 
accordance  with  section  776(c)  of  the 
Act,  we  are  using  tlie  best  information 
available  (BIA)  as  the  basis  for 
calculating  a  dumping  mai]gin  for 
Guangxi's  United  Stales  entries  during 
the  period  of  review.  In  determining 
what  to  use  as  BIA.  the  Department 
follows  a  two-tiered  methodology 
whereby  the  Department  assigns  a  lower 
BIA  margin  to  those  respondents  who 
cooperate  in  a  review,  and  a  margin 
based  on  more  adverse  assumptions  to 
those  respondents  who  do  not 
cooperate,  or  who  significantly  impede 
the  review.  See  Final  Results  of 
Antidumping  Administrative  Review: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 


Germany  (56  FR  31704-05,  July  11, 
1991). 

In  the  case  of  uncooperative 
respondents,  we  use  as  BIA  the  higher 
of  (1)  the  highest  of  the  rates  found  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  in  the  less-than-fair-value 
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(LTFV)  investigation  or  prior 
administrative  reviews;  or  (2)  the 
highest  calculated  rate  in  this  review  for 
any  firm.  There  were  no  other  firms 
involved  in  this  review.  Therefore,  we 
have  used  as  BIA  the  highest  rate 
established  in  the  remand  of  the  LTFV 


final  determination  (58  FR  53708.  July 
29. 1993).  which  was  93.54  percent. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumpiny; 
margin  to  be  the  following: 


Manufacturer/exporter 


Guangxi  Native  ProAice  Import  and  Export  ConJoration.  Bethai  Rrewofks  and  Fireoackers  Branch „.., 


Time  period 


6/1/92-5/31/93 


Margin 
(percent) 


93.54 


Interested  parties  to  this  proceeding 
may  request  disclosure  within  5  days  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Interested  parties  may 
submit  case  briefs  and/or  written 
comments  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  ia  such  briefs  or 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Any  hearing,  if  requested,  will  be  held 
44  days  after  the  date  of  publication,  or 
the  first  workday  thereafter.  The 
Department  will  publish  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  i,ssues  raised  in  any  briefs 
or  comments. 

Upon  compirtion  of  this  review,  th«? 
Department  shall  determine,  and  the 
U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instnictions  directly  to 
the  U.S.  Customs  S»?rvicG. 

Furthermore,  the  fullow-ing  deposit 
requirements  will  be  efl^ccHve  upon 
publication  of  this  notice  of  final  n^sults 
of  administrative  review  for  all 
shipments  of  sparklers  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  ns  provided  by  section 
"51(a)(])  of  the  AcU  (1)  The  cash  deposit 
rate  for  Guangxi  will  be  the  rate  as 
staled  above;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
publisheil  for  the  most  recent  period;  (3j 
for  PRC  exporters  not  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  the  cash  deposit 
rate  will  be  the  PRC  country-wide  rate 
of  93.54  percent,  the  rate  established  in 
the  remand  of  the  LTFV  final 
determination  for  exporters  not  covered 
in  the  investigation;  and  (4)  the  cash 
deposit  rate  for  non-PRC  exporters  will 
be  the  rate  established  for  that  firm  if  a 
separate  rate  has  been  established  for 
that  firm;  if  a  non-PRC  exporter  does  not 
have  its  own  separate  rate,  the  deposit 


rate  for  that  firm's  shipments  will  be  the 
rate  applicable  to  the  PRC  supplier  of 
that  exporter. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
prehminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
jut;  in  accordance  with  section  751(a)(1) 
of  the  Ar4  (19  IJ.S.C.  1675|a)f1))  .lod  19 
CFR  353.22. 

Diittd:  Oi  tober  7,  19^)4. 
Susan  G.  Esserman, 

Assistant  Socretary  for  Import 

Administration. 
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[A-S88-813] 

Light-Scattering  Instruments  and  Parts 
Thereof  from  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  nf 

Antidumping  Duty  Administrative 

Review. 


SUMMARY:  In  response  to  a  request  by  the 
petitioner,  Wyatt  Technology 
Corporation  (Wyatt),  the  Department  of 
Commerce  (the  Department)  is 
conducting  the  third  administrative 
review  of  the  antidumping  duty  order 
on  light -scattering  instruments  (LSls) 
and  parts  thereof  from  Japan.  The 
review  covers  one  manufacturer/ 
exporter.  Otsuka  Electronics  Co..  Ltd. 


(Otsuka),  and  entrios  of  the  subject 
merchandise  into  the  United  States 
during  the  period  November  1, 1992 
through  October  31, 1993. 

yVe  have  preliminarily  determinc«l, 
using  the  best  Information  available 
(BIA),  that  dumping  margins  exist  with 
respect  to  Otsiika.  hiterested  parties  are 
invited  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  October  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nooshen  Amiri,  or  Maureen  Flannory, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Dep.irtmonl 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Wa.shington,  D.C.  20230;  telephoncv 
(202) 482-1733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  V.),  19'K),  the 
Department  ptiblished  in  theFixieral 
Register  an  antidumping  duty  order  on 
I-Sls  and  parts  thereof  from  Japan  (55  FR 
48144).  t  Jn  November  9, 1993,  the 
petitioner,  Wyatt,  requested  that  we 
umduct  an  administrative  review  in 
accordance  with  section  353.22(a)  of  th** 
Departments  regulations  (19  CFR 
353.22(a)).  We  initiated  the  review 
r:overing  the  period  Novemb«?r  1, 1992 
through  October  31.  1993  (58  FR  65n<>4. 
Dt.'cember  17.  1993).  The  Department 
has  now  conducted  the  review  in 
accordance  with  section  751  of  the 
Tariff  Art  of  1930,  as  amended  (the  A«:l) 

Scope  of  the  Review 

This  review  covers  imports  oi  LS\*i 
and  parts  thereof  from  Japan.  The 
Department  defines  such  merehandise 
Hs  LSIs  and  the  parts  thereof.  sjXTifietl 
below,  that  have  classical  measurement 
capabilities,  whether  or  not  also  cMpabl»> 
of  d\'namic  measurement.  Classir.al 
measurement  (also  known  as  static 
measurement)  capability  usually  mi»ans 
the  ability  to  measure  absolutely  [i.p.. 
w-ithout  reference  to  molecular 
standards)  the  weight  and  size  e)f 
macromoleniles  and  submicron 
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particles  in  solution,  as  well  as  certain 
molecular  interaction  parameters,  such 
as  the  so-called  second  viral  coefficient. 
(An  instrument  that  uses  single-angle 
instead  of  multi-angle  measurement  can 
only  measure  molecular  weight  and  the 
second  viral  coefficient.)  Dynamic 
measurement  (also  known  as  quasi- 
elastic  measurement)  capability  refers  to 
the  ability  to  measure  the  diffusion 
coefficient  of  molecules  or  particles  in 
suspension  and  deduce  therefrom 
features  of  their  size  and  size 
distribution.  LSIs  subject  to  this  review 
employ  laser  light  and  may  use  either  a 
single-angle  or  multi-angle  techniaue. 
Tne  following  parts  are  included  in 
the  scope  of  this  administrative  review 
when  they  are  manufactured  according 
to  specifications  and  operational 
requirements  for  use  only  in  an  LSI  as 
defined  in  the  preceding  paragraph: 
scanning  photomultiplier  assemblies, 
immersion  baths  (to  provide 
temperature  stability  and/or  refractive 
index  matching),  sample-containing 
structures,  electronic  signal-processing 
boards,  molecular  characterization 
software,  preamplifier/discriminator 
circuitry,  and  optical  benches.  LSIs 
subject  to  this  review  may  be  sold 
inclusive  or  exclusive  of  accessories 
such  as  personal  computers,  cathode  ray 
tube  displays,  software,  or  printers.  LSIs 


a|-e  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
s  ibheading  9027.30.40.  LSI  parts  are 
c  jrrently  classifiable  under  HTS 
s  ibheading  9027.90.40.  HTS 
s  ibheadings  are  provided  for 
c  Dnvenience  and  customs  purposes.  The 
\  Titten  product  description  remains 
c  ispositive.  Different  items  with  the 
s  ime  name  as  subject  parts  may  enter 
I  nder  subheading  9027.90.40.  To  avoid 
t  le  unintended  suspension  of 
1  quidation  of  non-subject  parts,  those 
i  ems  entered  under  subheading 
£  927.90.40  and  generally  known  as 
s  :anning  photomultiplier  assemblies, 
i  nmersion  baths,  sample-containing 
s  ructures.  electronic  signal-processing 
hoards,  molecular  characterization 
s  jftware,  preamplifier/discriminator 
c  ircuitry,  and  optical  benches  must  be 
a  :companied  by  an  importer's 
c  eclaration  to  the  Customs  Ser\ice 
s  ating  that  they  are  not  manufactured 
f  )r  use  in  a  subject  LSI. 

This  review  covers  entries  of  the 
iibject  merchandise  manufactured  by 
C  itsuka  and  entered  during  the  period 
f  bvember  1. 1992  through  October  31. 
1993. 

I  reliitiinary  Results  of  Review    ~ 

On  June  14, 1994,  Otsuka  informed 
t  le  Department  that  it  had  decided  not 


Manu  acturer/exponer 


Otsuka  Electronics,  Ltd. 


Any  interested  party  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Any  hearing  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  publication  date 
of  this  notice.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  result  of  its  analysis  of 
issues  raised  in  any  such  case  briefs  or 
hearing. 

The  following  deposit  requirements 
shall  be  effective  for  all  shipments  of  the 
subject  merchandise  that  are  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed  company 
shall  be  those  rates  established  in  the 
final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 


to  respond  to  the  Department's 
supplemental  questionnaire,  and  not  to 
allow  verification  of  its  previously 
submitted  questioimaire  response.  The 
Department,  therefore,  determines  that 
Otsuka  is  an  imcooperative  respondent. 
As  a  result,  in  accordance  with  section 
776(cl  of  the  Act,  we  have  determined 
that  the  use  of  BIA  is  appropriate. 
Whenever,  as  here,  a  company  refuses  to 
cooperate  with  the  Department,  or 
otherwise  significantly  impedes  an 
antidumping  proceeding,  we  use  as  BIA 
the  higher  of  (1)  the  highest  of  the  rates 
found  for  any  firm  for  the  same  class  or 
kind  of  merchandise  in  the  less-than- 
fair-value  (LTFV)  investigation  or  prior 
administrative  reviews;  or  (2)  the 
highest  rate  found  in  this  review  for  any 
firm  for  the  same  class  or  kind  of 
merchandise.  (See  Antifriction  Bearings 
from  France,  et.  al;  Final  Results  of 
Review,  58  FR  39729  (July  26, 1993).) 
As  BIA,  we  assigned  the  rate  of  129.71 
percent,  which  is  the  highest  rate  for 
any  company  from  both  the  prior  review 
and  the  LTFV  investigation. 
Consequently,  we  preliminarily 
determine  that  the  following  dumping 
margin  exists  for  the  period  November 
1.  1992  through  October  31, 1993: 


Period  of  review 


11/01/92-10/31/93 


Margin 


129.71 


(  eposit  rate  will  continue  to  be  the 
(  ompany-specific  rate  published  for  the 
1  lost  recent  period;  (3)  if  the  exporter  is 
1  ot  a  firm  covered  in  this  review,  a  prior 
view,  or  the  original  LTFV 
ivestigation,  but  the  manufacturer  is. 
1  le  cash  deposit  rate  shall  be  the  rate 
stablished  for  the  most  recent  period 
Dr  the  manufacturer  of  the 
I  lerchandise;  and  (4)  if  neither  the 

xporter  nor  the  manufacturer  is  a  firm 
( o\  ered  in  this  or  any  previous  review 
V  the  Department,  the  cash  deposit  rate 
/ill  be  129.71%,  the  all  other  rate 
stablished  in  the  LTFV  investigation. 
These  deposit  requirements,  when 
mposed,  shall  remain  in  effect  until 
ublication  of  the  final  results  of  the 
lext  administrative  review. 
This  notice  serves  as  a  preliminary 
eminder  to  importers  of  their 
esponsibility  under  19  CFR  353.26  to 
ile  a  certificate  regarding  the 
eimbursement  of  antidumping  duties 
)rior  to  liquidation  of  the  relevant 
ntries  during  this  review  period, 
'ailure  to  comply  with  this  requirement 
v'ill  result  in  the  Secretary's 
(resumption  that  reimbursement  of 


antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  October  7. 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-25784  Filed  10-17-94;  8:43  am] 
BtLLING  CODE  3S10-0&-P 


[A-688-029] 

Final  Results  of  Antidumping  Duty 
Administrative  Review;  Fistinetting  of 
Man-Made  Fiber  From  Japan 

AGENCY:  International  Trade 
Administration/Import  Administrative 
Review. 

summary:  On  March  14, 1994,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  an  administrative  review  of 


the  antidumping  duty  finding  on 
fishnetting  of  man-made  fiber  from 
Japan.  This  review  covers  one  compuuay 
and  the  period  June  1, 1992,  througlw 
May  31, 1993.  We  did  not  receive  any 
comments  on  the  preliminary  results. 
Therefore,  the  dumping  margin  for  the 
company  reviewed  is  unchanged  from 
the  margin  presented  in  the  preliminary 
results, 

EFFECTIVE  DATE:  October  18, 1994. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kim  Moore.  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230, 
telephone:  (202)  482-0090. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  14, 1994,  the  Department  of 
Commorce  (the  Department)  published 
in  the  Federal  Register  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  finding  of 
fishnetting  of  man-made  fiber  from 
Japan  (59  FR  11770).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  fishnetting  of  man-made 
fibers.not  including  salmon  gill  netting, 
» from  Japan.  The  merchandise  is 
currently  classifiable  under  item 
numbers  5608.11.00,  5608.19.10,  and 
5608.90.10  of  the  Harmonized  Tariff 
•Schedule  (HTS).  The  HTS  item  numbers 
are  provided  for  convenience  and 
customs  purposes.  The  written  product 
description  remains  dispositive. 

The  review  period  is  June  1, 1992, 
through  May  31, 1993.  This  review 
covers  one  company  Yamaji  Fi.shiug  N»?t 
Co..  Ltd. 

Analysts 

As  stated  in  the  preliminary  results, 
although  Yamaji  attempted  to  respond 
to  all  Department  requests  for 
information,  the  data  submitted  was 
un verifiable.  In  particular,  at 
verification  In  japan  we  discovered  that 
approximately  40  percent  of  total  home 
market  sales  had  not  been  reported. 
Furthermore,  because  Yamaji  did  not 
prepare  adequate  source  documentation, 
the  Department  was  unable  to  complete 
sales  traces  to  its  satisfaction.  Finally, 
significant  discrepancies  and  errors  in 
Yamaji's  sales  listings  were  Identified, 
thereby  making  it  impossible  to  verify 
several  of  Yamaji's  claimed  adjustments. 
For  further  information  on  the 
deficiencies  in  the  respondent's 
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questioimaire  response,  refer  to  the 
verification  report  dated  February  14. 
1994. 

Therefore,  because  we  had  no  data 
upon  which  we  could  reliably  base  our 
analysis,  the  Department  used  the  best 
information  available  (BIA)  for  its 
preliminary  results.  As  outlined  in  the 
preliminary  results,  the  second-tier  BL\ 
rate  was  applied,  since  Yamaji  was 
cooperative. 

Wo  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  and  received  no 
comments.  Accordingly,  we  will 
continue  to  apply  Yamaji's  previous  rat« 
of  18.30  percent,  the  highest  rate 
applicable  to  any  firm  for  the  subject 
merchandise  (see  Fishnetting  of  Man- 
Made  Fibers  from  Japan;  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding.  56  FR  49457,  September  30. 
1991). 

Final  Results  of  the  Review 

As  a  result  of  our  review,  wo 
determine  that  a  margin  exists  for  the 
period  June  1, 1992,  through  May  31, 
1993,  as  follows: 


Manufacturer^xporter 


Yamaji  Fishing  Net  Co.,  Ltd 


Percent 
margin 


18.30 


The  Department  shall  determine,  and 
liie  U.S.  Customs  Service  shall  ossess. 
entidumpHng  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirement  shall  be  effective,  upon 
publication  of  this  notice  of  final  results 
of  administrative  review,  for  all 
shipments  of  the  subject  merchandise 
from  Japan  that  are  entered,  or 
withdraxNTi  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice,  as  provided   ' 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established 
above:  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  any  previous  review,  or  the 
original  iuvestigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  the  "new 
shipper"  rate  established  in  the  first 


administrative  review,  as  discussed 
below. 

On  May  25, 1993,  the  Court  of 
Intnnational  Trade  (OT),  and  Federal- 
Mogul  Corporation  and  the  Torrington 
Company  V.  United  States,  822  F.  Supp. 
782  (Crr  1993),  decided  that  tmce  an 
"all  others"  rate  is  established  for  a 
company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  less-than-fair-value 
(LTFV)  investigation  (or  that  rate  as 
amended  for  correction  for  clerical 
errors  or  as  a  result  of  litigation)  in 
proceedings  governed  by  antidumping 
duty  orders.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amendiid 
for  correction  of  clerical  error  or  at 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purpos«»  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  finding,  and  wc 
are  unable  to  ascertain  the  "all  others" 
rate  from  the  Treasury  LTI-"V 
investigation,  the  "all  others"  rale  for 
the  purposes  of  the  review  will  be  l.'M 
percent,  the  "new  shipper"  rale 
estabUshed  in  the  first  final  results  of 
administrative  review  published  by  the 
Department  (47  FR  28978,  July  2.  1982). 

These  deposit  requin;n>ents.  when 
imposed,  shall  remain  in  effe«:t  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  mmindui 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  cnrlifiialc 
regarding  tlia  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  witii 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
iK;rurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
niminder  to  p.irties  subjct  t  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information    • 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  rctum/destructiou  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
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and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  3563.22. 

Dated:  October  7. 1994. 
Susan  G.  Essennan, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  94-25782  Filed  10-17-94;  8:45  am) 

BILLING  CODE  351»-0S-M 

((C-301-003) — Roses  and  Other  Cut 
Flowers  from  Colombia;  (C-301-601) — 
Miniature  Carnations  From  Colombia] 

Preliminary  Results  of  Countervailing 
Duty  Administrative  Reviews  of 
Suspended  Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Reviews  of  Suspended  Investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting 
administrative  reviews  of  the 
agreements  suspending  the 
counter\'ailing  duty  investigations  on 
roses  and  other  cut  flowers  from 
Colombia  and  on  miniature  carnations 
from  Colombia.  These  reviews  cover  the 
periods  January  1. 1991,  through 
December  31, 1991,  and  January  1, 1992, 
through  December  31, 1992,  and  eight 
programs.  We  preliminarily  determine 
that  the  Government  of  Colombia  (GOC) 
and  the  signatories/exporters  of  roses 
and  other  cut  flowers  and  miniature 
carnations  have  complied  with  the 
terms  of  the  suspension  agreements.  We 
invite  interested  parties  to  comment  on 
these  results. 

EFFECTIVE  DATE:  October  18, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Jacques,  Jeanene  Lairo  or  Derek 
Parks,  Office  of  Agreements 
Compliance,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave.,  N.VV., 
Washington,  D.C.  20230;  telephone: 
(202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  26,  1991,  and  January 
13, 1993,  the  Department  published 
notices  of  "Opportunity  to  Request  an 
Administrative  Review"  for  the  1991 
and  1992  review  periods,  respectively 
(56  FR  66846  and  58  FR  4148).  On 
January  31, 1992,  and  on  January  29, 
1993,  the  Floral  Trade  Council  (FTC) 


requested  administrative  reviews  of  the 
suspended  countervailing  duty 
investigations  covering  roses  and  other 
CI  It  flowers  (roses)  and  miniature 
a  imations  (minis)  for  the  1991  and  1992 
p  jriods,  respectively.  On  February  24, 

I  192,  and  on  March  26, 1993,  the 

E  jpartment  initiated  these  reviews  (57 
F  1 6314  and  58  FR  16397).  The 
E  jpartment  is  now  conducting  these 
n  views  in  accordance  with  section  751 
o  the  Tariff  Act  of  1930,  as  amended 
(I  le  Tariff  Act),  and  19  CFR  355.22. 

S  :ope  of  Review 

Imports  covered  by  these  reviews  are 
s  lipments  of  roses  and  minis  from 
C  slombia.  During  the  review  periods, 
s  ich  merchandise  was  classifiable 

II  ider  Harmonized  Tariff  Schedule 
(1  ITS)  item  numbers  0603.10.60, 

0  503.10.70.  0603.10.80.  and  0603.90.00 
f(  r  roses,  and  0603.10.30  for  minis.  The 
I-  TS  item  numbers  are  provided  for 

c  invenience  and  Customs  purposes. 
T  le  written  descriptions  remain 
d  spositive. 

The  review  periods  are  January  1, 

1  )91,  through  December  31, 1991  and 
Ji  nuary  1, 1992,  through  December  31. 
1  )92.  These  reviews  of  the  suspended 
ii  ivestigations  involve  over  450 

p  roducers/exporters  of  roses,  over  100 
J  roducers/exporters  of  minis,  as  well  as 
t  le  GOC.  We  verified  the  responses 
£  om  four  producers/exporters  of  the 
s  ibject  merchandise:  Floramerica,  Inc. 
(  OSes  and  minis);  Jardines  de  los  Andes 
£  A.  (roses  and  minis);  Agrosuba,  Ltda. 
(:  OSes  and  minis)  and  Horticultura  de  la 
S  abana  (minis)  (collectively,  the  four 
c  jnipanies).  The  suspension  agreement 
f  »r  minis  covers  seven  programs:  (1)  Tax 
F  eimbursement  Certificate  Program;  (2) 
F  ROEXPO/BANCOLDEX  (funds  for  the 
f  romotion  of  exports);  (3)  Plan  Vallejo; 
( \)  Free  Industrial  Zones;  (5)  Export 
C  redit  Insurance;  (6)  Countertrade;  and 
( ')  Research  and  Development.  The 
s  ispension  agreement  for  roses  covers 
t  le  seven  programs  listed  above,  as  well 
a  5  Air  Freight  Rates. 

I  nalysis  of  Programs 

For  a  description  of  changes  to  these 
drograms  during  the  review  periods, 
E  lease  see  "Summary  of  Changes  to 
F  rograms  Covered  by  the  Suspension 
/  .greements  on  Roses  and  Other  Cut 
I  lowers  and  Miniature  Carnations  from 
C  olombia,"  Memorandum  to  Edward  C. 
1  ang.  Division  Director,  Office  of 
J  .greements  Compliance,  available  in 
t  le  public  file. 

We  examined  the  following  programs 
^bject  to  the  suspension  agreements: 


(1)  Tax  Reimbursement  Certificate 
Program 

The  "Certificado  de  Reembolso 
Tribfttario"  (CERT)  or  Tax 
Reimbursement  Certificate  program 
allows  exporters  to  receive  a  full  or 
partial  rebate  on  indirect  taxes  based  on 
the  value  of  their  exports  of  specific 
products  to  specific  destinations.  The 
GOC  determines  the  CERT  levels  based 
on  product  and  market  conditions. 

Under  the  terms  of  the  suspension 
agreements,  producers/exporters  will 
not  apply  for,  or  receive,  tax 
reimbursement  certificates  or  other 
rebates,  remissions,  or  exemptions 
under  the  CERT  program  for  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico.  Since  1987, 
when  the  GOC  restructured  the  CERT 
program,  the  level  of  CERT  pajTnents  for 
exports  of  the  subject  merchandise  to 
the  United  States  and  Puerto  Rico  have 
been  set  at  zero.  Therefore,  exporters  of 
the  subject  merchandise  are  no  longer 
eligible  to  receive  countervailable 
benefits. 

At  verification,  we  examined 
documentation  at  the  GOC  and  found 
that  this  program  was  not  used  by 
exporters  of  the  subject  merchandise  for 
exports  to  the  United  States  and  Puerto 
Rico  during  the  period  of  reviews 
(PORs).  In  addition,  at  verification  of  the 
four  companies,  we  examined 
documentation  and  confirmed  that  they 
did  not  use  the  program  for  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  PORs. 
Therefore,  we  preliminarily  determine 
that  the  GOC  has  eliminated  the  subsidy 
on  the  subject  merchandise  by 
abolishing  this  program  for  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  and  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  PORs. 

(2)  PROEXPO/BANCOLDEX 

During  1991,  PROEXPO  (Fondo  de 
Promocion  de  Exportaciones)  provided 
funds  for  the  promotion  of  exports.  On 
January  1, 1992,  the  7th  Law  transferred 
PROEXPO  from  a  government- 
administered  fund  to  a  commercial 
bank.  The  new  bank's  legal  nature, 
functions,  rights,  and  obligations  were 
outlined  in  decree  2505  and  PROEXPO 
was  renamed  Banco  de  Comercio 
Exterior  de  Colombia  S.A. 
(BANCOLDEX).  As  a  residt.  the  same 
GOC  resolutions  for  export  loans  that 
were  implemented  by  PROEXPO,  are 
now  implemented  by  BANCOLDEX. 

PROEXPO/BANCOLDEX  provides 
four  peso  credit  lines  (short-term 
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working  capital,  long-term  loans 
(capitalization),  fixed  investment, 
financing  for  trade  promotion);  and  U.S. 
dollar  credit  fines.  Most  loans  provided 
by  PROEXPO/BANCOLDEX  are  short- 
term  (less  than  a  year). 

Under  the  terms  of  the  suspension 
agreements,  producers/exporters  will 
not  apply  for,  or  receive,  for  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico,  any  short-  or 
long-term  export  financing  from 
PROEXPO/BANCOLDEX  other  than  that 
offered  on  non-preferential  terms  and  at 
interest  rates  at  or  above  the  established 
Department  benchmark  interest  rates. 

For  the  roses  suspension  agreement, 
the  Department  established  benchmark 
interest  rates  for  all  short-  and  long-term 
peso  loans  when  the  agreement  was 
signed  (51  FR  44930,  (December  15, 
1986)).  The  Department's  short-term 
benchmark  interest  rate  was  22.5 
percent  and  the  long-term  benchmark 
interest  rate  was  21.0  percent,  for  loans 
to  producers/exporters  of  roses.  These 
same  interest  rates  were  in  effect  during 
the  PORs. 

For  the  minis  suspension  agreement, 
the  Department  also  established 
benchmark  rates  for  all  short-  and  long- 
term  peso  loans  when  the  agreement 
was  signed:  the  short-term  hrcnchmark 
interest  rate  was  22.5  percent,  and  the 
long-term  benchmark  interest  rate  was 
21  percent.  In  Miniature  Carnations 
from  Colombia:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  (56  FR  14240,  (April  8.  1991)), 
the  Department  changed  its  benchmark 
rate  for  minis  to  nominal  DTP  (the 
Colombian  Central  Bank  time  deposit 
rate,  the  "Dcpositos  a  Termino  Fijo") 
plus  1  percentage  point  for  short-term 
loans,  and  nominal  DTP  plus  1 
percentage  point  and  0.25  percentage 
point  for  each  additional  year  after  the 
first  for  long-term  loans.  This  change  in 
the  benchmark  interest  rates  became 
effective  on  April  8, 1991,  the  date  of 
publication  of  the  Department's  notice. 

Colombian  Peso  Loans 

At  verification,  we  examined  GOC 
documents  and  confirmed  that 
PROEXPO/BANCOLDEX  charged 
interest  rates  on  its  short-  and  long-term 
peso  loans  above  the  established 
Department  benchmark  interest  rates  for 
the  subject  merchandise  during  the 
PORs.  In  addition,  we  found  that 
PROEXPO/BANCOLDEX  issued  the 
loans  on  non-preferential  terms.  We  also 
examined  the  four  companies' 
accoimting  records  which  confirmed 
that  the  companies  received  PROEXPO/ 
BANCOLDEX  j)eso  loans  for  the  subject 
merchandise  on  non-preferential  terms 
and  at  interest  rates  at  or  above  the 


established  Department  benchmark  rates 
for  exports  of  the  subject  merchandise  to 
the  United  States  and  Puerto  Rico 
during  the  PORs.  Therefore,  we 
preliminarily  determine  that  PROEXPO/ 
BANCOLDEX  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  PORs. 

In  order  to  update  previous 
benchmark  rates  determined  by  the 
Department,  we  reviewed  interest  rates 
in  Colombia  to  define  what  interest  rate 
benchmarks  were  appropriate  for  future 
PROEXPO/BANCOLDEX  loans.  In  the 
case  of  short-  and  long-term  peso 
PROEXPO/ffANCOLDEX  loans,  the 
Department  confirmed  at  verification 
that  the  GOC  adopted  the  DTF-based 
rates  because  the  DTP  rates  more 
accurately  reflect  interest  rate 
fluctuations  in  the  market.  While  we 
verified  that  there  is  no  single 
predominant  source  of  alternative 
financing  in  Colombia,  the  Department 
established  that  a  major  lender  to  the 
agricultural  sector  is  the  independent 
government  agency,  FINAGRO  (Fondo 
para  el  financiamiento  del  Sector 
Agropecuario).  FIN.AGRO  loans  are 
outside  BANCOLDEX-controlled  credit 
lines  and  account  for  35  to  40  percent 
of  financing  to  the  agricultural  sector. 
FINAGRO  loans  are  short-term. 

The  Department  found  that,  in 
addition  to  FINAGRO,  the  Caja  Agraria 
bank  finances  35  to  40  percent  of  the 
agricultural  sector.  At  verification,  we 
found  that  the  Caja  Agraria  interest  rates 
are  similar  to  the  rates  offered  by  FFA/ 
Finagro.  However,  information  on  the 
record  about  Caja  Agraria  rates  conflicts 
with  what  we  found  at  verification. 
Therefore,  we  preliminarily  determine 
that  FINAGRO  interest  rates  represent 
the  best  alternative  source  of  financing 
for  agricultural  entities  in  Colombia. 

The  Department,  therefore, 
preliminarily  determines  that  the  short- 
term  benchmark  interest  rate  will  be  the 
most  recent  FINAGRO  short-term 
interest  rate  established  in  February 
1994,  nominal  DTP  plus  six  percentage 
points.  The  Department  also 
preliminarily  determines  that  the  long- 
term  benchmark  interest  rate  will  be  the 
most  recent  FINAGRO  short-term 
interest  rate  in  February  1994,  nominal 
DTP  plus  six  percentage  points,  plus  an 
additional  0.25  percentage  points  for 
each  year  after  the  first,  including  any 
grace  period,  reflecting  the  spread 
between  PROEXPO/BANCOLDEX  short- 
and  long-term  loans.  The  short-  and 
long-term  benchmark  interest  rates  will 
apply  to  loans  granted  on  or  after  the 
date  of  publication  of  the  final  results  of 
these  administrative  reviews. 


U.S.  Dollar  Loans 

During  the  PORs,  PROEXPO/ 
BANCOLDEX  established  several  new 
U.S.  dollar  credit  lines.  On  August  26. 
1991,  the  GOC  issued  resolution  13/91 
and  established  a  new  short-tenn 
working  capital  credit  fine  financod  1)\ 
CAP  (Corporacion  Andina  de  Foniontn) 
and  administered  by  PROEXPO/ 
BANCOLDEX.  The  interest  rates  on  CAF 
loans  were  set  at  the  London  Interbank 
Offered  Rate  (LIBOR)  plus  up  to  3.2> 
percentage  points,  depending  on  the 
terms  of  the  loan.  In  addition,  resolution 
4/92  (February  19.  1992)  established  a 
U.S.  dollar  credit  line  for  preshipmeni 
operations.  These  loans  are  financed  bv 
FLAR  (Fondo  Latinoamericano  de 
Reservas)  and  BLADEX  (Banco 
Latinoamericano  de  Exportaciones). 
both  of  which  are  international  financial 
institutions.  The  interest  rates  on  FL.A-R 
and  BLADEX  loans  are  LIBOR  plus  up 
to  three  percentage  points  on  180-day 
loans,  and  interest  is  payable  at  the  rnd 
of  the  term  of  the  loan. 

In  the  case  of  short-term  U.S.  dolLir 
loans,  the  Department  had  not  set  any 
benchmarks  prior  to  these  PORs,  since 
these  loans  had  not  been  introduced 
until  1991.  Therefore,  the  Departmo:ii 
could  not  examine  these  loans  for 
compliance  with  the  terms  of  the 
suspension  agreements  during  these- 
PORs. 

In  order  to  establish  new  U.S.  do'Lr 
benchmark  rates,  we  examined 
alternative  sources  of  dollar  loans  in 
Colombia  to  determine  a  benchmark 
interest  rate.  We  confirmed  at 
verification  that  during  the  PORs. 
PROEXPO/BANCOLDEX  loan  intrrf  si 
rates  on  U.S.  dollar  loans  charged  to 
Colombian  flower  growers/exporters 
were  based  upon  the  LIBOR  plus  a 
variable  spread.  At  verification,  we 
found  no  alternative  measure  of  what  a 
firm's  cost  for  debt  in  dollars  would  be 
in  Colombia.  In  the  absence  of  a  viable 
alternative  source  of  dollar  financing  in 
Colombia,  we  preliminarily  determine 
that  the  U.S.  weighted-average  effective 
interest  rates,  for  short-term  loans  undrr 
$100,000  for  February  1994.  as 
published  in  the  Federal  Resene 
Statistical  Release  is  the  most 
representative  source  of  financing.  This 
methodology  is  consistent  with  DOC 
prior  practice  (See  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  From  Mexico:  FR 
58  37358,  (July  9,  1993)). 

The  Federal  Reserve  publishes  rates 
based  upon  the  U.S.  Prime  Lending  Rate 
and  not  LIBOR  rates.  Thus,  for  short- 
term  U.S.  dollar  loans,  we  preliminarily 
determine  setting  the  Dep>artment's 
benchmark  at  U.S.  Prime  plus  1.96 
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percentage  points,  which  corresponds  to 
the  weighted-average  effective  interest 
rates  for  VS,  short-term  loans  under 
$100,000  in  February  1994. 

We  preliminarily  determine  that  these 
new  benchmarks  wjll  apply  to. loans 
granted  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
administrative  reviews.  Any  such 
fiiiancing  outstanding  on  that  date  shall 
be  repaid  or  refinanced  on  non- 
preferential  terms  and  interest  rates  at  or 
above  the  most  recent  benchmark 
interest  rate  determined  by  the 
Department. 

Prospective  Benchmarks 

The  Department  invites  interested 
parties  to  comment  on  the  current     - 
procedure  for  determining  revised  and 
new  benchmarks  for  PRDEXPO/ 
BANCOLDEX  loans  or  any  other  loan 
programs. 

There  are  two  main  issues  that  arise 
out  of  the  current  procedure.  First, 
suspension  agreements  are  forward 
looking,  and  the  Department  sets 
benchmark  interest  rates  prospectively 
(See  Miniature  Carnations  from 
Colombia:  Final  Results  of 
Counfer\-ailing  Duty  Administrative 
Review;  56  FR  14240  (April  8,  1991)  and 
Miniature  Carnations  from  Colombia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  and 
Determination  Not  To  Terminate 
Suspended  Investigation;  59  FR  10790. 
(March  8, 1994.1)  Petitioners  have 
argued  that  this  leads  to  situations 
where  PROEXPO/BANCOLDEX  loans  at 
interest  rates  in  compliance  with  the 
Department's  benchmarks  could  be  at 
preferential  interest  rates  and  thus  be     • 
countervailable.  Second,  the 
Department  did  not  set  benchmarks  for 
U.S.  dollar  loans  prior  to  these  PORs 
because  the  dollar  loan  programs  were 
not  initiated  until  August  26, 1991. 
Therefore,  because  Department 
benchmarks  in  these  suspension 
agreements  are  set  prospectively,  during 
these  PORs  there  was  no  Department 
dollar  interest  rate  benchmark  in  place 
against  which  the  Department  could 
establish  whether  or  not  PROEXPO/ 
BANCOLDEX  dollar  loans  were  granted 
on  non-preferential  terms. 

For  these  reasons,  we  invite  interested 
parties  to  comment  on  whether  it  would 
be  in  the  pubHc  interest  to  amend  and/ 
or  clarify  these  suspension  agreements 
with  regard  to  benchmarks  and  the 
procedures  for  establishing  benchmarks 
for  loan  programs. 

(3)  Plan  VaUejo 

Plan  VaBejo  was  established  in  1967 
under  decree  444.  hs  purpose  is  to 
exempt  exporters  from  certain  indirect 


taxe  5  artd  customs  dirties  assessed  on 
imp  >rted  capital  equipment  used  to 
pro(  uce  finished  products  for  export. 
The  Instituto  Colombfano  de  Comercio 
Ext«  nor  (INCOMEX)  administers  the 
Plai  Vaflejo  program. 

U  ider  the  terms  of  the  suspension 
agre  &ments,  producers/  exporters  will 
not  ipply  for  or  receive  any  benefits 
fror  I  duty  and  tax  e.xemptions  for 
cap  tal  equipment  under  Plan  VaUejo 
for  (  xports  of  the  subject  merchandise  to 
the  Jnited  States  and  Puerto  Rico.  At 
veri  Ication.  we  e.xamined  the  GOC's 
doc  imentation  and  confirmed  that  this 
pro  ram  was  not  used  by  the  exporters 
of  tl  e  subject  merchandise  for  exports  to 
the  Jnited  States  and  Puerto  Rico 
dur  ng  the  PORs.  Also,  GOC  officials 
stati  d  that,  during  the  PORs.  no  flower 
pro(  ucers  applied  for  Plan  Vallejo 
ben  (fits.  In  addition,  we  verified  that 
the  bur  companies  did  not  use  the 
pro  ram  for  capital  equipment  during 
the  'OR5.  Therefore,  we  preliminarily 
det<  rmine  that  this  program  did  not 
con  er  any  countervailable  benefits 
upo  1  exports  of  the  subject  merchandise 
to  t  e  United  States  and  Puerto  Rico 
dur  ng  tlie  PORs. 

V  e  also  preliminarily  determiiie  that 
Plai  Vallejo  has  been  abolished  for  the 
sub  BCt  merchandise  in  resolution  1212 
sin(  B  flower  growers  are  ineligible  to 
recc  ive  benefits  for  exports  to  the 
Uui  ed  States  and  Puerto  Rico. 

(4) ,  Mr  Freight  Fkites  (Apply  Only  to  the 
Bos  ?s  Suspension  Agreement) 

T  ic  Dcpartmento  Adminislralivo  dc 
la  A  cronautica  Civil  (DAAC)  is  the 
jrnment  agency  that  develops, 
mai  itains  and  regulates  air  transport 
and  air  space  activities.  Section  D(3)  of 
•OSes  suspension  agreement  states 
the  Department  may  consider 


the 
thai 


the 


rest  inding  the  agreement  and  reopening 


nvestigation  if  the  air  fi-eight  rates 


pai(  by  cut  flower  exporters  approach 
the  jovemment-mandated  maximum 
rate  ;  set  by  the  DAAC  because  such 
rate  >  might  be  indicative  of  government 
con  rol  rather  than  the  result  of 
con  petitive  forces. 

A  I  verification,  we  examined  the 
con  panies'  air  freight  bills  and  found 
thai  the  rates  negotiated  between  the 
flov  er  producers  and  air  fi^ight  carriers 
wei ;  betwTen  the  minimum  and 
ma:  imum  rates  permitted  and  did  not 
app  -oach  the  maximum.  Therefore,  we 
pre  iminarily  determine  that  this 
pro  ;ram  did  not  confer  any 
cou  itervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
Stafes  and  Puerto  Rico  during  the  PORs. 

S  nee  the  Department  has  never  found 
the  lir  freight  rates  to  be  a 
cou  Itervailable  subsidy,  the  GOC  is  not 


required  to  abolish  the  program  for 
eventual  termination  of  the  agreement. 

(5)  Free  Industrial  Zones 

In  December  1985^  Law  109 
established  Free  Industrial  Zones  (FIZs) 
for  industrial  and  service  sector 
purposes.  Certain  regions  in  Colombia 
are  designated  as  FIZs. 

At  verification,  we  examined 
documentation  at  the  Ministry  of 
Foreign  Trade  and  determined  that  there 
were  not  any  fiovver  producers  located 
in  FIZs.  Therefore,  we  preliminarily 
determine  that  this  program  did  not 
confer  any  counterv^lable  benefits 
upon  exports  of  the  subject  merchandise 
to  the  United  States  and  Puerto  Rico 
during  the  PORs.  We  also  preUminarily 
determine  that  during  the  PORs  the 
GOC  had  eliminated  the  subsidy  on  this 
merchandise  by  abolishing  this  program 
for  the  subject  merchandise. 

(6)  Export  Credit  Insurance 

Decree  444,  issued  in  19G7, 
established  the  E.xport  Credit  Insurance 
program.  Under  the  Export  Credit 
Insurance  program  a  company  may 
receive  insurance  to  cover  certain 
commercial  expenses  (transportation, 
custom  duties,  insurance  expenses,  etc.) 
that  it  would  have  difficulty  covering  as 
a  result  of  the  insolvency  of  its  foreign 
client.  Several  commodities  are 
ineligible  for  the  program:  coffee  in 
certain  forms,  crude  leathers,  oil  and  by- 
products, precious  and  semi-precious 
stones,  gold,  perishable  goods,  and 
others.  The  subject  merchandise  is 
classified  under  the  "perishable  goods" 
category  which  renders  all  exports  of 
the  subject  merchandise  ineligible  for 
the  program. 

Under  the  terms  of  the  suspension 
agreements,  producers/exporters  shall 
notify  the  Department  in  writing  prior  to 
applying  for  any  benefit  from  the  Export 
Credit  Insurance  program  for  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico.  At  verification 
of  the  SECUREXPO  insurance  company, 
we  examined  a  list  of  all  insurance 
policies  outstanding,  during  the  PORs 
issued  by  the  company.  We  verified  that 
exporters  of  the  subject  merchandise  did 
not  participate  in  the  Export  Credit 
Insurance  Program  during  the  PORs. 
Therefore,  we  prelimineirily  determine 
that  this  program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  PORs. 
We  also  prefiminarily  determine  that 
the  GOC  has  eliminated  the  subsidy  on 
this  merchandise  by  aboiishing  this 
program  for  the  subject  merchandise. 
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(7)  Countertrade 


Law  48  of  1983  established  a  special 
system  for  three  types  of  exchange 
arrangements:  (1)  Countertrade;  (2) 
compensation  offsets;  and  (3)  three-way 
trade.  During  verification,  GOC  officials 
stated  that  in  1986,  Decree  1459 
terminated  the  exchange  system  and 
there  has  been  no  follow-up  legislation 
which  would  re-establish  the  exchange 
system.  We  reviewed  documentation 
that  confirmed  that  this  program  had 
been  terminated  on  that  date.  Therefore. 
we  preliminarily  determine  that  this 
program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  PORs. 
We  also  preliminarily  determine  that 
the  GOC  has  eliminated  the  subsidv  on 
the  subject  merchandise. 

Other  Program 

Although  not  specifically  listed  in  the 
suspension  agreements,  we  examined 
the  following  program: 

(8)  Hosearch  and  Development 

From  January  1983  (the  effective  date 
of  the  original  suspension  agreement) 
until  November  1985,  when  the  CERT 
rate  for  roses  and  other  cut  fiowers 
subject  to  the  suspension  agreement  was 
reduced  to  zero,  flower  exporters,  on  a 
voluntary  basis,  allowed  the  Central 
Bank  to  withhold  a  certain  percentage  of 
the  CERTs  earned  on  exports  of  the 
subject  merchandise  to  the  United 
States  and  Puerto  Rico  and  other 
countries  for  research  and  development. 
In  1985.  the  GOC  issued  resolution  10, 
which  established  a  fund  from  the  CERT 
payments  that  were  withheld  for  general 
and  technological  research  on  the 
cultivation  of  all  fiowers.  During  the 
PORs.  the  only  source  of  revenue  for  the 
fund  was  from  interest  income.  The 
resolution  requires  that  any  funds 
expended  under  this  resolution  be 
disbursed  in  a  manner  consistent  with 
the  suspension  agreements.  During  the 
PORs.  there  was  only  one  disbursement 
of  funds  for  the  payment  of  legal  fees  to 
Arnold  &  Porter,  counsel  to  GOC  and 
respondents  in  this  proceeding.  The 
resolution  10  account  was  officially 
closed  in  October  1 991 . 

At  verification  at  the  four  companies, 
we  examined  financial  documents  and 
found  that  no  funds  were  received 
under  resolution  10  during  the  PORs. 
Therefore,  we  preliminarily  determine 
that  thjs  program  did  not  confer  any 
countervailable  benefits  upon  exports  of 
the  subject  merchandise  to  the  United 
States  and  Puerto  Rico  during  the  PORs. 
We  also  preliminarily  determine  that 
the  GOC  has  efiminated  the  subsidy  on 


the  merchandise  by  abolishing  this 
program. 

Preliminary  Results  of  Review 

We  prefiminarily  determine  that  the 
GOC  and  signatory  companies  have 
complied  with  all  the  terms  of  the 
suspension  agreements  during  the 
periods  January  1, 1991,  through 
December  31, 1991,  and  January  1.  1992. 
through  December  31,  1992.  Inaddition. 
we  preliminarily  determine  thai  the  new 
peso  and  U.S.  dollar  benchmarks  will 
apply  to  loans  granted  on  or  after  the 
date  of  publication  of  the  final  results  of 
these  administrative  reviews. 

Interested  parties  may  submit  written 
comments  on  these  preliminarv  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  in  those 
comments,  must  be  filed  not  Inter  than 
37  days  after  the  date  of  publication. 
Any  hearing,  if  requested,  will  be  held 
44  days  after  the  date  of  publiciilion  or 
the  first  workday  thereafter.  The 
Department  will  publish  the  fin.d 
results  of  its  analysis  of  issui*s  raised  in 
any  such  written  conimeiils  or  .i\  .1 
hearing. 

This  administrative  revii;w  ;ind  notice 
are  in  accordance  with  sertion  751(.i)(l) 
of  the  Tariff  Act  (19  U.S.f?.  l(,75(.0(r)) 
and  19  CFR  355.22. 

IJjitiM!:  Oi  tober  7.  ITH. 
Susan  G.  Esscrman, 
Assiytant  Secretary  for  liupmi 
Administration. 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  940972-4272;  I.D.  101194A) 

RIN  0648-ZA09 

Financial  Assistance  for  Research  and 
Development  Projects  to  Strengthen 
and  Develop  the  U.S.  Fishing  Industry 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.-X.A). 
Commerce. 

ACTION:  Notice  of  availability  of  Federal 
assistance. 


summary:  NMFS  issues  this  notice 
describing  the  conditions  under  which 
appHcations  will  be  accepted  under  the 
Saltonstall-Kennedy  (S-K)  Grant 
Program  and  how  NMFS  will  select 
applications  for  funding  in  FY  1995. 
The  S-K  Grant  Program  assists  eligible 


applicants  in  carrying  out  research  and 
development  projects  that  address 
aspects  of  U.S.  fisheries  involving  the 
U.S.  fishing  industry  (commercial  or 
recreational)  including,  but  not  hmit<'<i 
to,  harvesting,  processing,  markeljnc;. 
and  associated  infrastructures. 
DATES:  Applications  must  be  received 
by  December  19, 1994.  Appficants  must 
submit  one  signed  original  and  two 
copies  of  the  completed  application.  \i. 
facsimile  applications  will  be  arccptc«l. 
Generally,  the  time  required  to  prof  ess 
applications  is  120  days  from  the 
closing  date  of  the  solicitation. 
ADDRESSES:  Application  packages  i  ;in 
be  obtajned  from,  and  completed 
applications  sent  to  any  office  lif^teil 
below. 

Director,  Office  of  Trade  and  Indijsjn 
Services.  National  Marine  Fisheries 
Service,  1315  East-West  Highxvav.  Kinim 
12660,  Silver  Spring.  MD  20910. 
Telephone:  (301)  713-2358. 

Regional  Director,  National  Marine 
Fisheries  Service.  One  Blackburn  Drive. 
Gloucester.  MA  01930.  Telephone:  ("jOai 
281-9267. 

Regional  Director.  National  Marine 
Fisheries  StJrvice,  Koger  Bldp.,  9721 
Executive  Center  Drive,  North.  .St. 
Petersburg.  FL  33702,  Telephon*-:  l;i]A] 
893-3720. 

Regional  Director.  National  Marii:>- 
Fisheries  Service,  501  West  Oce.m 
Boulevard,  Suite  4200.  Long  Boat  h.i'.\ 
90802-4213,  Telephone:  (310)  980- 
4033. 

Regional  Director.  National  M.iriji.- 
Fisheries  Service.  BI.N  C15700.  7r>f)() 
Sand  Point  Wav.  N.E.,  Seattle,  WA 
981 15.  Telephone:  (206)526-0117. 

Regional  Director,  National  Mariin' 
Fisheries  Service,  P.O.  Box  21668. 
Juneau.  AK  99802,  or  Federal  Building. 
709  W.  9th  Street,  4th  Floor.  Juneau.  AK 
99801.  Telephone:  (907)  586-7425. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Lu  Cano.  S-K  Program  Ofiii  e. 
NMFS.  (301)  713-2358. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Bnckffound 

The  Saltonstall-Kennedy  (S-K)  .Ac  I.  as 
amended  (15  U.S.C.  713c-3).  provides 
that  a  fund  (known  as  the  S-K  fund) 
will  be  used  to  provide  grants  for 
fisheries  research  and  development 
projects.  The  Secretary  of  Commerce 
makes  such  funds,  as  appropriated, 
available  each  year  for  grants  and 
cooperative  agreements  to  assist  persons 
in  carrying  out  research  and 
development  projects  that  address 
aspects  of  U.S.  commercial  and 
recreational  fisheries,  including,  but  nui 


limited  to  harvesting,  processing, 
marketing,  and  associated 
infrastructures.  U.S.  fisheries  ^  include 
any  Gshery  that  i&  or  may  be  engaged  in 
by  U.S.  citizens  or  nationals,  or  citizens 
of  the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands. 
Republic  of  Palau.  and  the  Federated 
States  of  Micronesia. 

Passage  of  the  Magnuson  Fisher\' 
Conservation  and  Management  Act  in 
1976  gave  the  domestic  fishing  industry 
priority  access  to  the  fishery  resources 
in  the  U.S.  Exclusive  Economic  Zone 
(EEZ)  while  restricting  the  direct 
participation  by  foreign  harvesting  and 
processing  vessels.  In  1979,  a 
Prospectus  for  Development  of  the 
United  States  Fisheries  was  prepared  for 
the  Department  of  Commerce  to  support 
its  efforts  concerning  policy  for 
strengthening  the  Nation's  seafood 
industry.  The  prospectus  concluded  that 
significant  benefits  would  be  gained  by 
society  from  developing  underutilized 
fish  and  shellfish  resources  available 
within  the  EEZ,  and  that  Federal 
Government  support  was  needed  to 
realize  such  benefits. 

In  May  1979,  the  Carter 
Administration  adopted  a  fisheries 
development  policy  and  program  that 
advocated  a  government/industry 
partnership  for  the  accelerated 
development  of  U.S.  fisheries.  In 
support  of  that  policy,  the  Congress 
passed  the  American  Fisheries     ^ 
Promotion  Act  in  December  1980  which 
authorized  the  S-K  Grant  Program. 

The  initial  focus  of  the  S-K  Grant 
Program,  consistent  with  its  legislative 
mandate,  was  on  development  of 
nontraditional  species,  such  as  North 
Pacific  groundfish  and  East  Coast  squid. 
In  the  ensiling  years,  as  most 
nontraditiooat  species  were  hilly 
developed  and  traditional  fisheries 
became  overfished,  S-K  program 
priorkies  eirolved  to  include  a  wide 
range  of  resource  conservation  and 
management  issues  and  aquaculture. 

In  1993,  NOAA  developed  a  long- 
range  Strategic  Wan  that  included  a 
focus  on  rebuilding  U.S.  fisheries  for 
sustainable  use.  By  addressing  such 
issues  as  overfishing  and  wasteml 
bycatch  jrf  nontarget  species,  optimum 
utibzatkm.  and  development  of 
aquacuhure.  NOAA  will  assist  the 
fishing  ioodustry  in  remaining 
competitive  while  supporting 


■  For  purpoMS  of  this  notica.  a  6slier>'  ia  defined 
as  one  or  taott  stock*  of  Bah.  including  tuiu,  and 
shellfish  that  are  identified  as  a  unit  ba^ed  on 
geographic,  tcieatifSc,  technical,  recreational  and 
economic  charactaratics,  and  any  and  ail  pfaases  of 
Hshing  for  such. ttidtt.  ExKiipl*»of  a  fiahny  are 
Alaskan  grooodfiah,  Paciflc  whiting,  and  New 
England  whiting 


SI  stainable  and  healthy  fisheries.  This 
S(  rategic  Plan,  along  with  input  from 
th  2  pubhc,  has  guided  the  development 
ol  the  priorities  contained  in  this 
sc  licitation  notice. 


B 


^MFS  issues  this  notice  to  solicit 
aj  plications  for  Federal  assistance, 
pi  rsuant  to  13  U.S.C  7i3c-3(c), 
dt  scribing  the  conditions  under  which 
a{  plications  will  be  accepted  under  the 
S-  K  Grant  Program  and  how  NMFS  will 
se  ect  the  applications  it  will  fund. 

n  FY  1995.  funding  for  the  S-K 
Pi  agram  will  be  approximately  S7.1 
m  Uion. 


Fundi  ns 


Catalogue  of  Fedora t  Domestic 
sistance 


The  S-K  Grant  Program  is  listed  in 
th  !  Catalogue  of  Federal  Domestic 
A  sistance  under  number  11.427, 
Fi  sheries  Development  and  Utilization 
R<  search  and  Demonstration  Grants  and 
C(  operative  Agreements  Program. 

Ill  Funding  Priorities 

The  priorities  Usted  below  are  fewer 
in  number  and  more  general  in  scope 
th  m  in  previous  years.  Past  solicitations 
d(  fined  priorities  with  a  high  degree  of 
pi  jcision  in  an  attempt  to  focus 
m  rrowly  potential  applications.  The 
pi  orities  contained  in  this  solicitation 
ar  !  intended  to  provide  potential 
af  plicants  with  a  general  sense  of 
pi  agram  focus  and  are  not  intended  to 
lii  lit  or  further  constrain  the 
de  velopmcnt  of  proposals  by  potential 
af  plicants. 

i  proposals  received  do  not 
ac  cquatcly  respond  to  these  priorities, 
N  AFS  may  carry  out  a  national  program 
oJ  research  and  development  addressed 
to  aspects  of  U.S.  fisheries  pursuant  to 
se  :tLon  713c-3(d)  of  the  S-K  Act,  as 
aiiended. 

roposals  submitted  in  response  to 
th  !  priorities  must  build  upon  or  take 
in  o  account  any  past  and  current  work 
in  the  area,  as  well  as  relevant  research 
in  related  fields.  Information  on  ongoing 
ar  d  past  studies  is  available  from  NMFS 
at  addresses  listed. 

"unding  will  not  be  provided  for 
pi  }jects  primarily  involving 
in  rastructure  construction,  port  and 
he  rbor  development,  and  start-up  or 
OJ  erational  costs  for  private  business 
vultures. 

Consideration  will  be  given  to 
amplications  that  address  the  following 
pt  orities,  which  are  listed  in  no 
p{  cticular  order. 


A.  Optimum  Utilization  of  Hanrestable 
Marine  Resources 

Develop  innovative  approaches  for 
deriving  optimum  value  from 
harvestable  marine  resources  available 
to  the  fishing  industry  while  creating 
sustainable  economic  development 
opportunities.  These  may  include  new 
or  improved  productAjyproduct 
development,  value-added  processing 
technology,  and  processing  or  marketing 
strategies  and  infrastructures. 

B.  Sustainable  Resource  Recovery  and 
Consen-ation 

1.  Bycatch. 

Develop  methods  for  eliminating  or 
reducing  the  inadvertent  take,  capture, 
or  destruction  of  nontargeted,  protected, 
or  prohibited  species  (e.g.,  juvenile  or 
sublegal-sized  fish  and  shellfish, 
females  of  certain  crabs,  marine  turtles, 
marine  mammals)  in  fishing  operations 
through  the  technical  development, 
demonstration,  or  evaluation  of  fishing 
gear  or  harvesting  strategies. 

2.  Fisheries  Management 

Conduct  biological,  economic,  social, 
and  other  studies  to  improve  fisheries 
management,  including  but  not  limite<l 
to,  assessment  of  alternative 
management  systems  and  resolution  of 
user  conflicts.  Projects  primarily 
involving  data  collection  should  be 
directed  to  a  specific  problem  or  need. 
and  be  of  a  fi.xed  duration,  not  of  a 
continuing  nature. 

C  Aquaculture 

Develop  or  demonstrate  cost-effective 
approaches  for  advancing 
environmentally  sound  private 
aquaculture  development,  including 
those  associated  with  culturing  systems, 
disease  control,  and  regulatory 
requirements. 

D.  Product  Quality  and  Safety 

Develop  improved  approaches  to 
control  seafood  processing  and 
environmentally  induced  hazards 
associated  with  fish  and  shellfish  and 
their  products.    . 

III.  How  To  Apply 

A.  Eligible  Applicants 

Applications  forgrants  or  cooperative 
agreements  for  fisheries  research  and 
development  projects  may  be  made,  in 
accordance  with  the  pcocsdures  set 
forth  in  this  notice,  by: 

1.  Any  individual  who  is  a  citizen  or 
national  of  the  United  States; 

2.  Any  individue)  who  is  a  citizen  of 
the  Northern  K4ariaa»  Islands  (NMI), 
being  an  individual  who  qu^ifies  as 
such,  under  section  8  of  the  Schedule  on 
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Transitional  Matters  attached  to  the 
constitution  of  the  NMI; 

3.  Any  individual  who  is  a  citizen  of 
the  Republic  of  the  Marshall  Islands. 
Republic  of  Palau.  or  the  Federated 
States  of  Micronesia;  or 

4.  Any  corporation,  partnership, 
association,  or  other  entity,  non-profit  or 
otherwise,  if  such  entity  is  a  citizen  of 
the  United  States  within  the  meaning  of 
section  2  of  the  Shipping  Act.  1916.  as 
amended  (46  App.  U.S.C.  802). 

DOC/NOAA/NMFS  are  committed  tc. 
cultural  and  gender  diversity  in  their 
programs  and  encourage  women  and 
minority  individuals  and  groups  to 
submit  applications.  Recognizing  the 
interest  of  the  Secretaries  of  Commerce 
and  Interior  in  defining  appropriate 
fisheries  policies  and  programs  that 
meet  the  needs  of  the  U.S.  insular  areas. 
applications  that  meet  such  needs  are 
also  encouraged. 

DOC/NOAA/NMFS  employees, 
including  full-time,  part-time,  and 
intermittent  personnel  (or  their  spouses 
or  blood  relatives  who  are  members  of 
their  immediate  households)  are  not 
eligible  to  submit  an  application  undor 
this  solicitation  or  aid  in  the  preparation 
of  an  apphcation.  except  to  provide 
information  on  program  goals,  funding 
priorities,  application  procedures,  and 
completion  of  application  forms.  Since 
this  is  a  competitive  program,  assistance 
will  not  be  provided  in  conceptualizing, 
developing,  or  structuring  competitive 
proposals. 

n.  Duration  and  Terms  ofFundin<:. 

Generally,  grants  or  cooperative 
agreements  are  awarded  for  a  period  of 
I  year,  but  no  more  than  18  months  at 
a  time. 

If  an  application  for  an  award  is 
.selected  for  funding,  NMFS  has  no 
obligation  to  provide  any  additional 
prospective  funding  in  connection  with 
that  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  agency. 

Publication  of  this  announcement 
does  not  obligate  NMFS  to  award  any 
specific  grant  or  cooperative  agreement 
or  to  obligate  any  part  or  the  entire 
amount  of  funds  available. 

C.  Cost-Sharing. 

Although  the  S-K  Act,  as  amended, 
does  not  require  that  applicants  share  in 
the  total  costs  of  a  project,  it  is 
encouraged.  Cost-sharing  will  not  be  a 
factor  in  the  technical  evaluation  of  an 
application.  However,  the  degree  of 
cost-sharing  may  be  taken  into  account 
in  the  final  selection  of  projects  to  be 
funded.  If  applicants  choose  to  cost- 
share,  and  if  their  applications  are 


selected  for  funding,  those  applicants 
will  be  obligated  to  account  for  the 
amount  of  cost-share  reflected  in  the 
award  documents. 

If  project  costs  are  shared,  NMFS 
must  provide  at  least  50  percent  of  total 
project  costs,  as  provided  by  statute. 
The  percentage  of  the  total  project  costs 
provided  from  non-Federal  sources  may 
be  up  to  5D  percent  of  the  costs  of  the 
project.  The  non-Federal  share  may 
include  funds  received  from  private 
sources  or  from  state  or  local 
governments  or  the  value  of  in-kind 
contributions.  Federal  hinds  may  not  be 
used  to  meet  the  non-Federal  share 
except  as  pro\  ided  by  Federal  statute. 
In-kind  contributions  are  noncash 
contributions  provided  by  the  applicant 
or  non-Federal  third  parties.  In-kind 
contributions  may  be  in  the  form  of,  but 
are  not  limited  to.  personal  ser\-ices 
rendered  in  carr>'ing  out  fimctions 
related  to  the  project,  and  permission  to 
use  real  or  personal  property  owned  bv 
others  (for  which  consideration  is  not 
required)  in  carrying  out  the  project. 

The  appropriateness  of  all  cost- 
sharing  proposals,  including  the 
valuation  of  in-kind  contributions,  will 
be  determined  on  the  basis  of  guidance 
provided  in  the  relevant  Office  of 
Management  and  Budget  (OMB) 
Circulars.  In  general,  the  value  of  in- 
kind  services  or  property  used  to  fulfill 
the  applicant's  cost-share  will  be  the  fair 
market  value  of  the  services  or  propertv. 
Thus,  the  value  is  equivalent  to  the 
costs  of  obtaining  such  services  or 
property  if  they  had  not  been  donated. 
Appropriate  documentation  must  exist 
to  support  in-kind  services  or  property 
used  to  fulfill  the  applicant's  cost-share. 

D.  Formal 

Apphcations  for  project  funding  must 
be  complete.  They  must  identify  the 
principal  participants  and  include 
copies  of  any  agreements  between  the 
participants  and  the  applicant 
describing  the  specific  tasks  to  be 
performed.  Project  apphcations  must 
identify  the  specific  priority(ies) 
contained  in  section  II  of  this  document 
to  which  the  application  responds.  If  an 
application  does  not  respond  to  a 
priority,  it  should  be  so  stated.  Project 
applications  must  be  clearly  and 
completely  submitted  in  the  format  that 
follows. 

1 .  Cover  Sheet 

An  applicant  must  use  OMB  Standard 
Form  424  (4-92)  as  the  cover  sheet  for 
each  project.  (In  completing  item  16  of 
Standard  Form  424,  see  section  V.A.5. 
of  this  notice.) 


2.  Project  Summary 

An  applicant  must  complete  NOAA 
Form  88-204  (10-92),  Project  Summary, 
for  each  project. 

3.  Project  Budget 

A  budget  must  be  submitted  for  each 
project,  using  NOAA  Form  88-205  (10- 
92).  Project  Budget.  The  applicants  must 
submit  cost  estimates  showing  total 
project  costs.  Cost-sharing  is 
discretionary,  but  if  applicants  choose 
to  cost  share,  both  the  Federal  and  non- 
Federal  shares  must  be  shown,  divided 
into  cash  and  in-kind  contributions.  To 
support  the  budget,  the  applicant  must 
describe  briefly  the  basis  for  es'i:nating 
the  value  of  the  matching* funds  derived 
from  in -kind  contributions.  Estimates  of 
the  direct  costs  must  be  specified  in  the 
categories  listed  on  the  Project  Budget 
form.  The  budget  may  also  include  an 
amount  for  indirect  costs  if  the 
applicant  has  an  established  indirect 
cost  rate  with  the  Federal  Government. 
Estimated  or  provisional  indirect  cost 
rates  may  be  included  pending  approval 
of  negotiated  Federal  indirect  cost  rates 
by  the  applicant's  cognizant  agencv. 
However,  this  program  limits  the 
indirect  cost  rate  that  may  be  charged  to 
25  percent  of  the  Federal  share  of  total 
direct  costs  or  the  applicant's  negotiated 
indirect  cost  rate,  whichever  is  less. 
Applicants  with  indirect  cost  rates 
above  25  percent  of  the  Federal  slum' 
may  use  the  amount  above  the  25 
percent  level  as  part  of  the  non-Fetleral 
share.  A  copy  of  the  current,  approved, 
negotiated  indirect  cost  agreement  with 
the  Federal  Government  must  be 
included. 

NOAA  will  not  consider  fees  or 
profits  as  allowable  costs  for  applicants. 

The  total  costs  of  a  project  consist  of 
all  costs  incurred  in  the  performance  of 
project  tasks,  including  the  value  of  in- 
kind  contributions,  to  accomplish  the 
objectives  of  the  project  during  the 
period  the  project  is  conducted.  A 
project  begins  on  the  effective  date  of  an 
award  agreement  between  the  applicant 
and  an  authorized  representative  of  the 
U.S.  Government  and  ends  on  the  date 
specified  in  the  award.  Accordingly,  the 
time  expended  and  costs  incurred  in 
either  the  development  of  a  project  or 
the  financial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiations  prior  to  award,  are  neither 
reimbursable  nor  recognizable  as  part  of 
the  cost-share. 

4.  Narrative  Project  Description 

As  a  guideline,  the  narrative  project 
description  may  be  up  to  15  pages  in 
length.  NMFS  will  make  all  portions  of 
the  project  description  available  to  the 
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public  and  members  of  the  fishing 
industry  for  review  and  comment; 
therefore,  NMFS  will  not  guarantee  the 
confidentiality  of  any  information 
submitted  as  part  of  any  project,  nor 
will  NMFS  accept  forconsideration  any 
project  requesting  confidentiality  of  any 
part  of  the  project.  Each  project  must  be 
described  as  follows: 

a.  Identification  of  Problemist:  For 
new  projects,  identify  and  complete! v 
describe  the  problem(s)  the  project 
addresses.  As  appropriate,  in  this 
description  include:  (1)  The  fisheries 
involved,  (2)  the  specific  problem(s) 
being  addressed,  (3)  the  sectors  of  the 
fishing  industry  that  are  affected,  and  . 
(4)  the  specific  priority{ics)  to  which  the 
project  responds.  If  the  application  is  for 
the  continuation  of  an  e.xisting  S-K 
funded  project,  describe  in  detail 
progress  to  date  and  explain  why 
continued  funding  is  necessary. 

b.  Project  Goals  and  Objectives:  Stiito 
what  the  proposed  project  is  e.xpccted  to 
accomplish,  and  describe  how  this  will 
eliminate  or  reduce  the  problem(s) 
described  in  4. a.  above. 

c.  Need  for  Governnrent  Financial 
Assistance:  E.xplain  why  government 
financial  assistance  is  needed  for  the 
proposed  work.  List  all  other  sources  of 
funding  that  are  being  or  h;ive  i)e(;n 
sought  for  the  project. 

d.  Participation  by  Persons  or  (iroups 
Other  Than  the  Applicant:  Describe:  ( 1 ) 
Tlie  participation  by  government  and 
non-government  entities,  particularly 
members  of  the  fishing  industry, 
required  in  the  projoct(s);  and  (2)  the 
nature  of  such  participation.  In 
addition,  list  names  and  addresses  of 
the  members  of  the  fishing  industrv 
consulted  during  the  preparation  of  the 
project  description. 

e.  Federal,  State,  and  Local 
Government  Activities  and  Permits:  List 
any  existing  Federal,  slate,  or  local 
government  programs  or  activities  tiiat 
this  project  would  affect,  inchuling 
activities  requiring  certification  under 
state  Coastal  Zone  Management 
Programs,  those  rnquirrng  Section  404  or 
Section  10  permits  issued  by  the  Corps 
of  Engineers,  those  requiring 
experimental  fishing  or  other  permits 
under  fishery  management  plans,  and 
those  requiring  scientific  permits  under 
the  Endangered  Species  Act  and/or  the 
Marine  Mammal  Protection  Act.^ 
Describe  the  relationship  between  the 
project  and  these  plans  or  activities,  and 
list  names  and  addresses  of  persons 
providing  this  information. 

f.  Project  Statement  of  Work:  The 
statement  of  work  is  an  action  plan  of 
activities  to  be  conducted  during  the 
period  of  the  project.  This  section 
requires  the  applicant  to  prepare  a 


de  ailed  narrative,  fully  describing  the 
wc  rk  to  be  performed  that  will  achieve 
thq  previously  articulated  goals  and 


ob  3ctives.  A  milestone  chart  that 
ou  lines  major  goals,  supporting  work 
act  vities,  timeframe,  and  individuals 
res  jonsible  for  various  work  activities 
mi  ^t  be  included.  The  narrative  should 
inc  ude  information  that  responds  to  tht 
fol  owing  questions: 

(I)  How  will  the  project  be  designed.' 

( I]  What  major  products  (e.g.. 
res  larch,  services,  or  reports)  will  result 
am   what  are  their  specific  purposes? 

( ()  What  work,  activities,  procedures, 
sta  istical  design  or  analytical  methods 
(be  as  specific  as  possible)  will  be 
un  erfaken  to  produce  major  protiucts:' 

( I)  Who  will  be  responsiljle  for     - 
car  ying  out  the  variotis  activities? 
(Hi  ;hlight  work  that  will  be 
sul  contracted  and  provisions  for 
CO!  ipetitive  subcontracting.) 

'  he  milestone  chart  should 
gra  ihically  illustrate: 

(  )  Steps  to  accomplish  the  major 
pre  lucts,  research,  services  and/or 
act  vities; 

(  :)  Supporting  activities  and 
ass  )ciated  timelines,  e.g..  montli  1. 
nid  ith  2;  and 

(  1)  The  individual(s)  re.sponsib 
the  various  activities. 

[  i;cause  this  information  iscr'tic.il  lo 
tun  nrstanding  and  reviewing  thi> 
api  lication,  NMFS  encourages 
api  licants  to  provide  sufficient  di'lmj. 
Ap  )lications  lacking  sufficient  (l(>tail 
nia  '  be  eliminated  from  fiirthnr 
coi  sidoration. 

j:    Project  Management:  Descriljt;  how 
Ihti  project  will  be  organized  and 
ma  ingod.  List  all  persons  directly 
iMu  )loyetl  by  the  applicant  who  will  bo 
in\  lived  in  the  project,  their 
qu;  lifications,  experience,  and  leveLof 
inv  ilvcment  in  the  project.  If  any 
poi  ion  of  the  project  will  be  conductcMl 
thr  lugh  consultants  and/or 
sul:  contracts,  applicants,  as  appropriate, 
uui  it  follow  procurement  guidance  in 
15  :FR  part  24,  "Grants  and 
Co(  pcrative  Agreements  to  Slate  and 
Lo(  [)1  Governments,"  and  OMB  C:ir(  iil.ir 
A-  10  for  Institutions  of  Higher 
Edi  cation,  Hospitals,  and  other  Non-*^ 
pro  "it  Organizations.  Commercial 
o^  nizations  and  individuals  who 
apt  ly  should  use  OMB  Circular  A-1 10. 
If  a  consultant  and/or  subcontractor  is 
seh  cted  prior  to  application 
suh  Tiission,  include  the  name  and 
qu£  ifieations  of  the  consultant  and/or 
suh  :ontractor  and  the  process  u.sed  for 
sel«  ction. 

h  Project  Impacts:  Describe  the 
ant  cipated  impacts  of  the  project  in 
ten  is  of  landings,  production,  sales, 
imj  rovement  in  product  quality  or 


safety,  or  other  measurable  factors. 
Describe  how  the  results  of  the  project 
will  be  made  available  to  the  public-. 

i.  Evaluation  of  Project:  Describe  the 
procedures  for  evaluating  the  relative 
success  or  failure  of  a  project  in 
achieving  its  objectives. 

.5.  Supporting  Documentation: 

This  section  should  include  any 
required  documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount 
of  information  given  in  this  section  will 
depend  on  the  type  of  project  propo.scd. 
Information  presented  in  this  section 
should  be  clearly  referenced  in  the 
project  description,  where  approprialc. 

IV.  Evaluation  Criteria  and  Selection 
Procedures 

A.  Evaluation  of  Proposed  Projects 

1.  Initial  Screening  of  Applications 

Ujjon  receipt  NMFS  will  screen 
applications  for  conformance  with 
roquirelnents  set  forth  in  this  notice. 
Applications  which  do  not  conform  to 
the  requirements  may  not  be  ronsiilered 
for  further  evaluation. 

1,,  f,,p         2.  Consultation  With  Interested  P.iriics 

As  appropriate,  NMFS  will  consult 
with  N.VIFS  Offices,  the  NOAA  Grants 
Mana^cniont  Division.  Department  ami 
other  I'ederal  and  state  agencies,  the 
Regional  Fishery  Management  Councils, 
and  other  interested  parties  who  may  be 
affected  by  or  have  knowledge  of  a 
specific  proposal  or  its  subject  matter 


:i.  Public  Review  and  Comment 

Applications  that  are  regional  in 
nature  may  be  inspected  at  the 
appropriate  regional  office  (see 
ADDRESSES).  All  applications  will  be 
available  for  inspection  at  the  NMFS 
Office  of  Trade  and  Industry  Services. 
1315  East- West  Highway,  Room  125.'j(). 
Silver  Spring.  MD,  from  December  27. 
1994  to  January  6,  1995.  Written 
comments  will  be  accepted  at  the  Silvi!r 
Spring.  MD  office  or  at  a  regional  office 
until  January  6, 1995. 

4.  Technical  Evaluation 

NMFS  will  solicit  individual  written 
technical  evaluations  of  each  project 
application  from  three  or  more 
appropriate  private  and  public  sector 
experts.  Point  scores  will  be  given  to 
project  applications  based  on  the 
following  evaluation  criteria: 

a.  Problem  Description  and 
Conceptual  Approach  for  Resolution. 
Both  the  applicant's  comprehension  of 
the  problem(s)  and  the  overall  concept 
proposed  to  resolve  the  problem(s)  will 
be  evaluated.  (25  points). 
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b.  Soundness  of  Project  Design/ 
Technical  Approach.  Applications  will 
be  evaluated  to  determine  whether  or 
not  the  applicant  provided  sufficient 
information  to  evaluate  the  project 
technically  and,  if  so,  the  strengths  and/ 
or  weaknesses  of  the  technical  design 
proposed  for  problem  resolution.  (25 
points). 

c.  Project  Management  and 
Experience  and  Qualifications  of 
Personnel.  The  organization  and 
management  of  the  project,  and  the 
project's  Principal  Investigator  and 
other  personnel  in  terms  of  related 
experience  and  qualifications  will  be 
evaluated.  Those  projects  that  do  not 
identify  the  Principal  Investigator  with 
his  or  her  qualifications  will  receive  a 
lower  point  score.  (20  points). 

d.  Project  Evaluation.  The 
effectiveness  of  the  applicant's  proposed 
methods  to  evaluate  the  project  in  terms, 
of  meeting  its  original  objectives  will  be 
evaluated.  (10  points). 

e.  Project  Costs.  The  justification  and 
allocation  of  the  budget  in  terms  of  the 
u'ork  to  be  performed  will  be  evaluated. 
Unreasonably  high  or  low  project  costs 
will  be  taken  into  account.  (20  points). 

f.  In  addition  to  the  above  criteria,  in 
reviewing  applications  that  include 
consultants  and  contracts.  NMFS  will 
make  a  determination  regarding  the 
following: 

(1)  Is  the  involvement  of  the  primary 
applicant  necessary  to  the  conduct  of 
the  project  and  the  accomplishment  of 
its  objectives? 

(2)  Is  the  proposed  allocation  of  the 
primary  applicant's  time  reasonable  and 
c:ornmensurate  with  the  applicant's 
involvement  in  the  project? 

(3)  Are  the  proposed  costs  for  the 
primary  applicant's  involvement  in  the 
project  reasonable  and  commensurate 
with  the  benefits  to  be  derived  from  the 
applicant's  participation? 

5.  Technical  Panel 

Upon  completion  of  the  initial 
screening  of  applications,  consultations 
with  interested  parties,  the  public 
review  and  the  written  technical 
evaluations,  if  deemed  necessary,  NMFS 
may  convene  a  panel  of  three  or  more 
technical  experts  to  provide 
independent  advice  as  to  which 
proposals  have  sufficient  scientific  and 
technical  merit  to  be  further  considered. 

6.  Constituent  Panel 

After  the  technical  evaluation(s), 
comments  will  be  solicited  from  a  panel 
of  three  or  more  representatives  selected 
by  the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  from  the  fishing 
industry,  state  government,  and  others, 
as  appropriate,  to  rank  the  projects. 


Considered  in  the  rankings,  along  with 
the  technical  evaluation,  will  be  the 
significance  of  the  problem  or 
opportunities  addressed  in  the  projedl. 
Each  panelist  will  rank  each  project  in 
terms  of  importance  or  need  for  funding 
and  provide  recommendations  on  the 
level  of  funding  NMFS  should  award  to 
each  project  and  the  merits  and  benefits 
of  funding  each  project. 

B.  Selection  Procedures  and  Project 
Funding 

After  projects  have  been  evaluated 
and  ranked,  the  reviewing  N'MFS  offices 
will  develop  recommendations  for 
project  funding.  These 
recommendations  will  be  submitted  to 
the  AA  who  will  determine  the  projects 
to  be  funded,  ensuring  that  there  is  no 
duplication  with  other  projects  funded 
by  NOAA  or  other  Federal 
organizations,  and  that  the  projects 
selected  for  funding  are  those  that  best 
meet  the  objectives  of  the  S-K  Grant 
Program. 

1  he  exact  amount  of  funds  awarded  to 
a  project  will  be  determined  in 
preaward  negotiations  between  the 
applicamt  and  NOAA/NMFS  program 
and  grants  management  representatives. 
The  funding  instrument  (grant  or 
cooperative  agreement)  will  be 
determined  by  the  NOAA  Grants 
Management  Division.  Projects  should 
not  be  initiated  in  expectation  of 
Federal  funding  until  a  notice  of  award 
document  is  received. 

V.  Administrative  Requirements 

A.  Obligation  of  the  Applicant 

An  Applicant  must: 

1.  Meet  all  application  requirements 
and  provide  all  information  ncccssar\' 
for  the  evaluation  of  the  project. 

2.  Be  available,  upon  request,  in 
person  or  by  designated  representative. 
to  respond  to  questions  during  the 
review  and  evaluation  of  the  project(s). 

3.  Primary  AppUcant  Certification. 
Applicants  whose  applications  are 
recommended  for  funding  vnll  be 
required  to  complete  Form  CD-511. 
"Certification  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  LoWjying,"  and  the 
following  explanations  are  hereby 
provided: 

a.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26.  section  105) 
are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

D.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 


are  subject  to  15  CFR  part  26.  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)."  and  the 
related  section  of  the  certification  form 
prescribed  above  applies: 

c.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28.  section  105)  are 
subject  to  the  lobbying  provisions  of  3 1 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  SlOO.OOO,  and 
loans  and  loan  guarantees  for  more  tlian 
S150.0C0.  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

d.  Anti-Lobbying  Disclosures.  Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
part  28.  appendix  B. 

4.  Lower  Tier  Certifications. 
Applicants  whose  applications  are 
recommended  for  funding  shall  require 
applicants/bidders  for  subgrants. 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  anv  tier 
under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512. 
"Certifications  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
E.xclusion-Lower  Tier  Covered 
Transactions  and  Lobb\ing"  and 
disclosure  form  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Department  of  Commerce  (DOC).  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  awarti 
document. 

All  required  forms  discussed  in 
sections  V.A.3.  and  4.  will  be  provided 
to  successful  applicants. 

5.  Intergovernmental  Review  of 
Federal  Programs.  This  program  is 
covered  by  E.O.  12372.  Any  applicant 
submitting  an  application  for  funding  is 
required  to  complete  item  16  on 
Standard  Form  424  (4-92)  regarding 
clearance  by  the  Slate  Point  Of  Contact 
(SPOC)  established  as  a  result  of  E.O. 
12372.  A  list  of  SPOCs  may  be  obtained 
from  any  of  the  NMFS  offices  listed  in 
this  notice  (see  ADDRESSES). 

B.  Other  Requirements 

1 .  Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
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procedures  applicable  to  Federal 
financial  assistance  awards. 

2.  Name  Check  Review 

-    All  recipients  are  subject  to  a  name 
check  review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  recipient  have  been 
convicted  of,  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  that 
significantly  reflect  on  the  recipient's 
management,  honesty,  or  financial 
integrity. 

3.  Financial  Management  Certification/ 
Preaward  Accounting  Survey 

Successful  applicants  for  S-K  funding, 
at  the  discretion  of  the  NOAA  Grants 
Officer,  may  be  required  to  have  their 
financial  management  systems  certified 
by  an  independent  public  accountant  as 
being  in  compliance  with  Federal 
standards  specified  in  the  applicable 
OMB  Circulars  prior  to  execution  of  the 
award.  Any  first-time  applicant  for 
Federal  grant  funds  may  be  subject  to  a 
preaward  accounting  survey  by  the  DOC 
prior  to  execution  of  the  award. 

4.  Fast  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

5.  Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

a.  The  delinquent  account  is  paid  in 
full. 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  ' 

c.  Other  arrangements  satisfactory  to 
DOC  are  made. 

6.  Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
under  this  program  in  accordance  with 
Congressional  intent  as  set  forth  in  the 
resolution  contained  in  Public  Law  103- 
317,  sections  607  (a)  and  (b). 

7.  Preaward  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  v^rritten 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DOC 
to  cover  preaward  costs. 


8.  itlse  Statements 

false  statement  on  the  application  is 
groinds  for  denial  or  termination  of, 
fun  Is  and  grounds  for  possible 
pur  ishment  by  a  fine  or  imprisonment 
(18  LF.S.C.  1001). 

Cla  sification 

T  lis  action  has  been  determined  to  be 
not  iignificant  for  purposes  of  E.b. 
128)6. 

A  oplications  under  this  program  are 
sub  ect  to  Executive  Order  12372, 
"In  ergovemmental  Review  of  Federal 
Pro  [rams." 

7  lis  notice  contains  a  collection-of- 
infc  rmation  requirement  subject  to  the 
Pap  jrwork  Reduction  Act.  The 
col  action  of  this  information  has  boen 
app  oved  by  the  OMB,  OMB  control  . 
ntiiiber  0648-0135. 

notice  of  availability  of  financial 
assi  stance  for  fisheries  research  and 
dev  jlopment  projects  will  also  appear 
in  tpc  Commerce  Business  Dniiy. 

ted:  October  12, 1994. 

^  Matlock, 

Pm^  mm  Management  Officer  for  Fisheries. 
Mat,  mal  Marine  Fisheries  Sen-ice. 
IFR  3oc.  94-25674  Filed  10-17-94:  8:45^mj 
BILLI  4G  CODE  3510-22-W 
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ARTMENT  OF  EDUCATION 


Rei  uthorlzation  of  Adult  and 
Vo(  atlonal  Education  Programs 

AGE  *iCY:  Department  of  Education. 

ACT  ON:  Notice  of  public  hearings  on  the 
real  thorization  of  adult  and  vocational 
edu  :ation  programs. 


SU^  WARY:  The  Secretary  of  Education 
anr  aunces  public  hearings  on  the 
real  ithorization  of  programs  under  the 

It  Education  Act,  the  Carl  D.  Perkins 
Vodalional  and  Applied  Technology 
Edi  cation  Act  and  the  National  Literacy 
Act  of  1991. 
1  le  hearings  for  the  Adult  Education 
Carl  D.  Perkins  Vocational  and 
lied  Technology  Education  Act,  and 
the  *«Jational  Literacy  Act  will  provide 
an  (  pportunity  for  interested  persons  to 
pre  ent  their  views  on  key  issues  and 
pro  ;rams  for  consideration  in  the 
dev  jlopment  of  the  Department's 
real  thorization  proposals  for  these 
im]  ortant  program  areas.  Separate 
hea  ings  for  adult  education  and  for 
voc  itional  education  will  be  held  at 
eac  I  site.  Separate  hearings  are  an 
atte  npt  to  ensure  participation  of  as 
mai  y  presenters  as  possible  and  are  not 
me<  nt  to  limit  the  scope  of  discussion. 
Coipmenters  are  encouraged  to  address 
reailthorization  issues  that  cut  across 


both  the  aduh  and  vocational  education 
programs  or  that  address  linking  these, 
programs  with  other  Federal  programs 
or  initiatives. 

DATES  AND  ADDRESSES:  Public  hearings 
are  scheduled  for  one  and  one-half  days 
from  9:00  a.m.  to  4:30  p.m.  on  day  one 
and  from  9:00  a.m.  to  12:00  p.m.  on  day 
two  at  each  of  the  locations  on  the  d.ifps 
listed.  The  Department  will  generally 
select  persons  to  testify  on  a  first-como. 
first-served  basis  but  will  attempt  to 
enfure  that  testimony  is  received  from 
representatives  of  diverse 
constituencies.  Persons  wishing  to 
confirm  their  appearance  prior  to  tho 
hearing  date  must  submit  a  written 
request  to  the  Department  of  Education 
(FAXES  encouraged),  including  the 
participant's  name,  address,  telephoni! 
number,  FAX  number  (if  available),  . 
organizational  affiliation  (if 
appropriate),  as  well  as  the  location 
code  of  the  hearing.  Written  requests  to 
present  oral  testimony  must  be  received 
on  or  before  the  following  closing  dates: 

California  hearing — October  21 
Tennessee  hearing — Octot)er  28 
Illinois  hearing — November  4 
Massachusetts  hearing — November  10 

To  ensure  timely  handling,  the 
request  should  be  clearly  marked  with 
the  location  code  of  the  hearing.  (See 
the  location  codes  in  the  listing  of  dales 
and  locations  of  the  hearings).  For, 
example,  persons  interested  in  tcsitifvins 
at  the  adult  education  hearing  in^ 
California  should  use  the  code<^-AE 
and  persons  interested  in  tesufying  on 
vocational  education  at  the  California 
hearing  should  use  the  code  CA-VTE. 

The  request  should  be  addressed  to 
Phyllis  Dorsey,  Division  of  Adult 
Education  and  Literacy,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SVV.,  room  4424. 
Mary  E.  Switzer  Building,  Washington. 
DC  20202-7320  or  Nancy  Essey, 
Division  of  Vocational  and  Technical 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  room  4317,  Mary  E.  Switzer 
Building,  Washington,  DC  20202-7241. 
Requests  will  be  accepted  via  FAX  and 
may  be  sent  to  the  following  FAX 
number:  (202)  205-8973.  No  advance 
notice  is  needed  for  attendance  at  the 
hearings. 

The  opportunity  for  on-site 
registration  to  provide  oral  testimony 
also  will  be  provided  on  a  space 
available  basis.  Persons  not  able  to 
testify  are  encoujraged  to  submit  written 
testimony.  Written  testimony  will  be 
accepted  at  each  hearing  site  or  may  be 
mailed  to  the  Department  at  either  of  the 
addresses  listed  above. 
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The  dates  and  locations  of  the 
hearings  are  as  follows: 

October  24-25:  Radisson  Hotel  at  San 
Francisco  Airport  (Location  Code:  CA- 
AE  or  CA-VTEl,  1177  Airport 
Boulevard,  Burlingame,  California,  (415) 
342-9200. 

November  1-2:  Stouffer  Renaissance 
Nashville  Hotel  [Location  Code  TN-AE 
orTN-VTEl,  611  Commerce  Street, 
Nashville.  Tennessee,  (615)  255-8400. 

November  7-8:  Chicago  Hilton  Hotel 
&  Tower  (Location  Code:  IL-AE  or  IL- 
VTE],  720  South  Michigan  Avenue. 
Chicago.  Illinois,  (312)  922-4400. 

November  16-17:  Ramada  Hotel 
[Location  Code:  MA-AE  or  MA-VTEI. 
225  McClellan  Highway,  Boston. 
Massachusetts,  (617)  569-5250. 
FOR  FURTHER  INFORMATION  CONTACT; 
Adult  Education  Hearings:  Phyllis  P. 
Dorsey.  Division  of  .■\dult  Education  and 
Literacy  (202)  205-9311. 

Vocational  Education  Hearings: 
Nancy  E.  Essey,  Division  of  Vocational 
and  Technical  Education  (202)  205- 
9868. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  also  has  requested  written 
comments  from  the  public  on  the 
reauthorization  of  adult  and  vocational 
education  programs  in  a  notice 
published  in  the  Federal  Register  on 
September  20, 1994  (59  FR  48366). 

The  Secretary  is  holding  these 
hearings  to  provide  interested  persons 
with  the  opportunity  to  present  their 
views  on  current  adult  education  and 
vocational  education  programs,  to 
suggest  modifications  and  alternatives 
to  these  programs,  and  to  recommend 
new  and  innovative  program  initiatives 
that  support  the  President's  Goals  2000: 
Educate  America  strategy  for  achieving 
the  National  Education,  particularly 
Goals  2  afid  6. 

Goal  2:  By  the  year  2000,  the  high  " 
school  graduation  rate  will  increase  to  at 
least  90  percent. 

Goal  6:  By  the  year  2000,  every  adult 
.American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  e.xercise  the  rights  and 
responsibilities  of  citizenship. 

The  Secretary  is  especially  interested 
in  public  views  on  the  broad  program 
issues  identified  in  the  September  20. 


1994.  Federal  Register  notice.  Persons 
interested  in  participating  in  the 
hearings  are  urged  to  review  the  Federal 
Register  notice  to  become  familiar  with 
the  issues  and  programs  that  should  be 
addressed. 

Need  for  Reauthorization 

The  authorization  for  the  Adult 
Education  Act  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology  Act 
expires  September  30. 1995.  In  order  to 
contribute  in  a  timely  manner  to 
congressional  reauthorization 
discussions,  the  Secretary  has  begun  a 
review  of  these  programs.  To  ensure 
public  participation  in  the 
reauthorization,  the  Secretary  has 
requested  written  comments  on  issues 
published  in  a  notice  published  in  the 
Federal  Register  on  September  20,  1904. 
and  is  holding  a  series  of  four  public 
hearings.  The  Secretary  intends  to 
submit  to  Congress  the  Department's 
proposals  to  reauthorize  these  programs 
in  March  1995. 

Hearing  Procedures 

A  senior  Department  official  will 
preside  at  each  hearing  and  wiH  be 
accompanied  by  a  panel  of  Department 
of  Education  employees  and  other 
Federal  agency  representatives.  The 
Secretary  encourages  Members  of 
Congress.  Governors.  State  legislators. 
State  agency  personnel,  State  Board 
representatives,  practitioners,  members 
of  professional  associations,  business 
representatives,  community  leaders, 
organized  labor,  representatives  of 
higher  education  institutions,  Private' 
Industr}'  Council  representatives, 
special  population  groups.  Tribal 
representatives,  and  students  to 
participate  in  the  hearings. 

Participants  who  are  selected  to 
testify  will  be  notified  of  the  time  of 
their  presentation.  Participants  may 
comment  on  any  issue  or  program 
relating  to  the  reauthorization. 
Participants  will  be  grouped  in  panels  of 
four  to  five  persons.  Each  participant 
will  be  limited  to  five  minutes  of  oral 
presentation  and  five  minutes  for 
responding  to  questions  from  the 
Federal  panel.  More  extensive 
discussions  can  be  included  in  written 
comments  to  be  submitted  on  the  day  of 
the  hearings. 


Presenters  are  asked  to  submit  two 
copies  of  their  written  comments  and 
recommendations  for  the  record  on  tho 
day  they  appear  at  the  hearing. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«00-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Dated:  Octo'twr  13.  1994. 

Augusta  Souza  Kappner, 

Assistant  Secretary:  Office  of  Vocational  and 
Adult  Education. 

[FR  Doc.  94-25884  Filed  10-17-94:  8:4.5  am| 

BILLING  CODE  4000-01-P 


(CFDA  No.:  84.1 33D] 

Office  of  Special  Education  and 
Rehabilitative  Services 

National  Institute  on  Disability  and 
Rehabilitation  Research  Notice 
Reinviting  Applications  for  New 
Awards  Under  the  Knowledge 
Dissemination  and  Utilization  Program 
(D&U)  for  Fiscal  Year  (FY)  1995 

Purpose:  On  June  8,  1994  a  notice  wa> 
published  in  the  Federal  Register  at  59 
FR  29676  inviting  applications  for  new 
awards  under  the  D&U  program  for 
fiscal  year  1994  to  train  persons  with 
rights  and  duties  under  the  Americans 
with  Disabilities  Act  (.\DA).  The  notico 
of  final  funding  priorities  establishing 
the  required  activities  for  these  projects 
was  published  on  June  8. 1994  at  59  FR 
29664.  Satisfactor}'  applications  were 
not  received  for  two  priority  areas:  (1) 
ADA  Training  for  Independent  Living 
Centers;  and  (2)  AD.\  Training  for  State 
and  Local  ADA  Coordinators  and 
Policymakers.  There  is  a  continuing 
need  for  the  training  projects.  The 
purpose  of  this  notice  is  to  reinvite 
applications  for  AD.\  training  projects 
for  Independent  living  centers,  and 
State  and  local  ADA  coordinators  and 
policymakers  for  fiscal  year  1995. 

Note:  The  Rehabilitation  Act  Amendments 
of  1992  require  that  each  applicant  for  a 
project  under  this  competition  must 
demonstrate  in  its  application  how  it  will 
address  the  needs  of  individuals  from 
minority  backgrounds  who  have  disabilities. 


APPLICATION  NOTICE  FOR  FISCAL  YEAR  1995.  KNOWLEDGE  DISSEMINATION  AND  UTILIZATION  PROGRAM   CFDA  NO 

84.1 33D 


ADA  training  project  funding  priority 


Independent  living  centers 


Deadline  for 
transmittal 
of  applica- 
tions 


12/19/94 


Estimated 

numt)erof 

awards 


Estimated 

size  of 

awards  (per 

year) 


$250,000 


Project  pe- 
riod 
(monttw) 


36 


52524 


Federal  lUgfaler  /  Vol. '59.  No.  200  /  Tuesday,  October  18.  1994  /  Notices 


Application  Notice  rjr  Fiscal  Year  iw6.  Knowledge  Dissemination  and  Utilization  Program  CFDA  Nq. 

'       84.133D-Contlnued  .  i^ 


-  AOA  IraMng  ppoiact  funcingi 


Stale  and  locai  ADA  coordinators  and  poicymekers 
Applications  Available:  October  19, 1994. 


The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  or  to  any 
specific  number  of  awards  or  fundinj; 
lovels. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Priorities:'The  D&U  ADA  Training 
Project  priorities  on  Independent  living 
centers,  and  State  and  local  ADA 
coordinators  and  policjrmakers 
published  in  the  Federal  Register  on 
June  8, 1994  at  59  FR  29664  apply  to 
this  competition. 

Applicable  Regulations:  (a)  The 
Education  Department  Genera] 
Administrative  Regulations  (EHXiAR), 
34  CFR  Parts  74,  75.  77.  78. 80.  81. 82. 
85. 86;  (b)the  regulations  for  this 
program  in  34  CFR  Parts  350  and  355; 
and  (c)  the  notice  of  final  priorities 
published  in  the  Federal  Register  on      .. 
June  8. 1994  at  59  FR  29664. 

For  Applications  or  Information 
Contact:  Dianne  Villines,  U.S. 
Department  of  Education.  Room  3417 
Switzer  Building,  600  Indep€ndonc;e 
Avenue  S.W.,  Washington,  D.C.  20202- 
2704.  Telephone:  (202}  20.1-9141 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TIJD)  may  call  the  TDD  numbt^r  at  (202) 
205-8887. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  elertronic  bulletin 
board  (ED  BOARD),  telephone  (202) 
260-9950;  or  on  the  Internet  Gophur 
Server  at  G0PHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Pre-w 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Prsgran  Authwlty:  29  U.S.C.  7613  and 
■'62. 


Da  ed:  October  11, 1904. 
fudil  \i  E.  HeunMnn, 

Assii  tant  Secretary  for  Speciat  Education  and 
Reht  bUitative  Services. 
|FR  I  loc.  94-25663  Filed  10-17-94;  8:45  am| 
BILUlis  CODE  400e-«1-P 


Deadfciefor 
transmittal 
p(  applica- 
tions 


12/19/94 


Estimated 

number  of 

awards 


Estimated 

saeoi 

awards  (per 

year) 


250.000 


ftpjed  pe- 
riod 
(months) 


[OR  A  No.:  84.1286) 

Offi( «  of  Special  Education  and 
Reh  ibiiitative  Services  Vocational 
Rehi  ibilitaUon  Service  Projects 
Pro<  ram  for  Migratory  Agricultural  and 
Seas  onal  Farmw/orkers  With 
Oisa  Jiiities 

ACTK  »n:  Correction  Notice. 


Announcements.  Bulletins,  and  Press 
Releases).  However,  the  ofHcial 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Roister. 

Program  Authority:  29  U.S.C.  760-78. 

Dated:  October  13, 1994. 
Judith  E.  Hcumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  94-25828  Filed  10-17-04;  8:45  am] 
BILUNQ  CODE  4000-01-P 


Pr  iject  Period:  The  length  of  the 
proj*  ct  period  for  this  competition  is 
rcvis  Dd  to  "Up  to  60  months." 

Es  imated  Number  of  Awards:  The 
estimated  number  of  awards  is  revised 
to 

Oij  Jime  10, 1994,  the  Secretary 
publ  shed  in  the  Federal  Register  (59 
FR  30190,  30200.  and  30212)  a  notice 
Inviting  applications  for  new  awards  for 
fiscal  year  1995  under  the  Vocational 
-Reh*iIitation  Service  Projects  Program 
for  Migratory  Agricultural  and  Seasonal 
Farmjworkers  With  Disabilities.  Detailed 
infor  nation  concerning  that 
comi  etition  was  included  in  that  notice. 

Th  J  purpose  of  this  notice  is  to 
corrn  n  the  length  of  the  project  'period 
and  t  le  estimated  number  of  awards  for 
that  (  om  petit  ion. 

Foi  Applications  or  Further 
Infor  nation  Contact:  Tony  Cavataio, 
U.S.  )epartment  of  Education.  600 
Indoj  endence  Avenue,  S.W..  Room 
3311  Switzer  Buflding.  Washington, 
D.C.  :  ;0202-2740.  Telephone:  (202)  205- 
8206  Individuals  xvho  use  a 
tnlec(  mmunications  device  for  the  deaf 
(TDD  may  call  the  Federal  hiformation 
Relaj  Service  (FIRS)  al  1-800-877-8339 
betwi  en  8  a.m.  and  8  p.m..  Eastern  time, 
Monc  ay  through  Friday. 

Infi  irmalion  about  the  Department's 
fundi  ig  opportunities,  including  copies 
of  ap  ilication  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  D  ipartment's  electronic  bulletin 
boart  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GC  ^HER.ED.GOV  (under 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Managemen^.  Waste  Acceptance 
Issues 

AGENCY:  Office  of  Qvilian  Radioactive 
Waste  Management.  Department  of 

Energy. 

ACTION:  Notice  reopening  comment 
period. 


SUMMARY:  On  Wednesday,  May  25. 
1994.  the  Department  of  Energy 
published  a  Notice  of  Inquiry  to  elicit 
the  \'iews  of  affected  parties  on:  (1)  Tlie 
Department's  preliminary  view  that  it 
does  not  have  a  statutory  obligation  to 
accept  spent  nuclear  fuel  in  1998  in  the 
absence  of  an  operational  repository  or 
a  suitable  storage  facility  constructed 
under  the  Nuclear  Waste  Policy  Act  of 
1982,  as  amended;  (2)  the  need  for  an 
interim,  away-from-reactor  storage 
facility  prior  to  repository  operations, 
and  (3)  options  for  offsetting,  through 
the  use  of  the  Nuclear  Waste  Fund,  a 
portion  of  the  financial  burden  that  may 
be  incurred  by  utilities  in  continuing  to 
store  spent  nuclear  fuel  at  reaaor  sites 
beyond  1998  (59  FR  27007).  The 
comment  period  for  this  Notice  of 
Inquirj'  closed  on  September  22,  1994. 

Today's  notice  announces  a  reopenin)^ 
of  the  comment  period  on  the  waste 
acceptance  issues  addressed  in  the 
Notice  of  Inquiry.  The  Department  is 
taking  this  action  in  response  to  a 
request  for  an  extension  of  the  comment 
period  received  from  Nuclear 
Information  and  Resource  Service, 
Public  Citizen  Critical  Mass  Energy 
Project,  Prairie  Island  Coalition  Against 
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Nuclear  Storage,  Safe  Energy 
Communication  Council,  U.S.  Public 
Interest  Research  Group,  and  Water 
Information  Network. 
DATES:  Written  submission  are  due  on  or 
before  December  19, 1994. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Mr.  Alan  Brownstein. 
•  Office  of  Civilian  Radioactive  Waste 
Management  (RW-44),  U.S.  Department 
of  Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Alan  Brownstein  at  the  address 
above,  or  by  telephone  at  (202)  586- 
7346  or  Mr.  Robert  Waxman  of  the 
Office  of  General  Counsel  at  (202)  586- 
6975. 

Issued  in  Washington.  DC.  October  13. 
1994. 

Lake  H.  Barrett, 

Deputy  Director,  Office  of  Civil  ion 

Radioactive  Waste  Management. 

IFR  Doc.  94-25749  Filed  10-17-94:  8:45  am] 

BILLING  CODE  64$0-01-M 


Notice  of  Wetland  Involvement  for  the 
Site  Integrated  Parking  Area/Access 
Road  Project  at  the  Femald 
Environmental  Management  Project 
(FEMP) 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  Of  Wetland  Involvement. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  proposes  to  construct  a 
570-meter  (1870-foot)  long  and  8-meter 
(26-foot)  wide  gravel  road  within  the 
non-radiologically  contaminate^d  area  of 
the  Femald  site  located  approximately 
29  kilometers  (18  miles)  northwest  of 
downtown  Cincinnati,  Ohio.  The  road 
will  support  site  activiUes  and  provide 
access  to  the  proposed  parking  area 
providing  a  capacity  for  280  vehicles. 
Construction  of  the  proposed  access 
road  includes  placement  of  a  121- 
centimeter  (48-inch)  corrugated  Ihetal 
pipe  in  a  .01  hectare  (.04  acre)  section 
of  an  emergent  wetland.  The  area  will 
be  backfilled  with  152  cubic  meters  (200 
cubic  yards)  of  clean  soil  to  the 
proposed  road  elevation  of  575  feet 
mean  sea  level  (MSL).  The  maximum 
linear  extent  of  the  proposed  fill  within 
the  wetland  would  extend  15  meters  (50 
feet).  Appropriate,  erosion  control 
devices  (i.e.,  silt  fences  and  straw  bales) 
will  be  implemented  to  mitigate  the 
potential  impacts  to  wetland  areas  and 
other  natural  resources  outside  the 
project  boimdary. 

DATES:  Comments  are  due  to  the  address 
below  November  2, 1994. 
ADDRESSES:  Mail  comments  and 
requests  for  maps  or  further  information 


about  this  project  to:  Mr.  Wally  Quaider, 
Acting  Associate  Director.  Office  of 
Safety,  Operations  and  Technical 
Support,  DOE  Femald  Area  Office,  P.O. 
Box  538705,  Cincinnati,  Ohio  45253- 
8705,  Fax:  (513)  648-3077. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  Borgstrom,  Director,  Office  of 
NEFA  Oversight,  EH-25.  U.S. 
Department  of  Energy,  lOOO 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  586-1600 
or  (800) 472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  will  provide  access  to 
a  new  91-meter  (300-foot)  by  131-meter 
(430-foot)  gravel  parking  area 
supporting  Operable  Unit  1  activities, 
the  Operable  Unit  4  Vitrification  Pilot 
Plant  Project,  and  future  remedial 
activities  for  the  Operable  Unit  2  Lime 
Sludge  Ponds.  The  access  road  and 
parking  area  will  be  equipped  with 
fencing,  lighting,  and  proper  drainage 
devices.  In  addition,  a  security  guard 
post  will  be  installed  equipped  with 
accountability  badge  scanners. 

The  proposed  action  will  impact  0.01 
hectares  (0.04  acres)  of  a  larger  emergent 
wetland  [0.25  hectares  (0.62  acres)) 
associated  with  an  unnamed  tributary  to 
Paddys  Run  Stream.  The  proposed  road 
crossing  has  been  designed  to  minimize 
the  restriction  of  normal  and  expected 
high  flows  within  the  wetland  channel. 
Impacts  to  the  wetland  area  and  other 
natural  resources  outside  the  boundary' 
of  the  project  will  be  minimized  through 
the  implementation  of  administrative 
and  engineering  controls  (i.e.,  erosion 
and  siltation  prevention  devices). 
Consequently,  impacts  resulting  from 
the  proposed  action  will  be  minimal. 

The  wetland  delineation  for  the 
projcctarea  was  made  during  a  1993 
wetland  delineation  report  for  the  entire 
Femald  site.  The  delineation  was 
conducted  using  the  Routine  On-site 
Methodology,  established  in  the  U.S. 
Army  Corp  of  Engineers  (ACOE)  1987 
Wetland  Delineation  Manual  and  was 
subsequently  approved  by  the  ACOE  in 
August  1993.  All  drainage  ditches 
delineated  as  wetlands,  within  the 
FEMP  site  boundaries,  occur  in 
Fincastle  or  Henshavv  soils  and  e.xhibit 
soil  colors  and  chromas  indicative  of 
hydric  situations.  Furthermore,  onsite 
drainage  ditches  and  swales  support 
shmb  and/or  emergent  vegetation. 
Broad-leaf  cattail  (Tyoha  latifolia)  is  the 
most  common  species  found  within  site 
wetland  areas.  Other  species  include 
yellow  nutgrass  (Cyperus  esculentus), 
green  bulrush  (Scirpus  atroxirens},  and 
swamp  milkweed  (Asclepias  incamata}. 

In  accordance  with  DOE  wetlands 
review  requirements  (10  CFR  part  1022). 


DOE  will  prepare  a  wetlands  assessment 
for  this  project. 

Issued  this  36th  day  of  September.  1994. 
Jack  R.  Craig, 

Acting  Director.  Femald  Area  Office. 
(FR  Doc.  94-25753  Filed  10-.17-94;  8:45  ami 
BILLING  CODE  64S(M>1-P 


Notice  of  Floodplain  and  Wetland 
Involvement  For  Operable  Unit  1 
Remedial  Action  at  the  Femaldfc 
Environmental  Management  Project 

agency:  U.S.  Department  of  Encrgv. 
ACTION:  Notice  of  Wetland  and 
Floodplain  Involvement. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  proposes  to  conduct 
various  remedial  activities  for  Operable 
Unit  1  which  include  six  waste  pits,  the 
Burn  pit,  and  Clearwell.  at  the  Femald 
Environmental  Management  Project 
(FEMP),  located  about  18  miles 
northwest  of  downtown  Cincinnati. 
Ohio.  These  activities  may  involve 
floodplain  and  wetland  areas.  In 
accordance  with  10  CFR  1022, 
Compliance  with  Floodplain/Wetland 
Environmental  Review  Requirements. 
DOE  will  prepare  a  Floodplain/Wetland 
assessment  for  the  proposed  activities 
and  a  Floodplain  Statement  of  Findings. 
The  proposed  activities  would  be 
performed  in  a  manner  that  would  avoid 
or  minimize  potential  harm  to  the 
identified  floodplain  and  wetland  areas. 
Maps  and  additional  information  arc 
available  from  the  DOE  at  the  address 
below. 

DATES:  Comments  are  due  to  the  address 
below  November  2,  1994. 
ADDRESSES:  Mail  comments  and 
requests  for  maps  or  further  information 
about  this  project  to:  Mr.  Wally  Quaider, 
Acting  Associate  Director  for  Safety. 
Operations,  and  Technical  Support, 
DOE  Field  Office— Femald.  P.O.  Box 
538705.  Cincinnati,  Ohio  45253-8705. 
Fax  comments  to:  (513)  648-3077. 
FOR  FURTHER  INFORMATION  CONTACT;  For 
further  information  on  general  DOE 
floodplain  and  wetlands  environmental 
re\-iew  requirements,  contact:  Ms.  Carol 
Borgstrom,  Director.  Office  of  NEPA 
Oversight,  EH-25,  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
SW..  Washington,  D.C.  20585,  (202) 
586-4600  or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  would  reduce  or 
eliminate  risks  to  human  health  and  the 
environment  through  the  removal, 
treatment  and  disposal  of  radiologically 
and  chemically  contaminated 
production  process  waste  from  Waste 
Pits  1-6,  the  Bum  Pit  and  the  Clearwell, 
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•long  with  assoGMted  pit  caps  and 

liners. 
Included  is  the  construction  and 

operation  of  a  plant  for  treating  the 
waste  and  packaging  it  for 
transportation  to  off-site  disposal 
facilities. 

Remedial  Activities  for  Waste  Pit 
Contents.  Remedial  activities  associated 
with  C^perable  Unit  1  (waste  pit 
contents]  would  require  moving 
approxigiately  1,100  ft  of  the  100-  and 
500-yoar  floodf^iiu  along  the  east  bank 
of  Paddy's  Run,  west  of  the  Waste  Pit 
Area.  The  net  efliect  of  the  remedial 
action  would  be  to  potentially  increase 
up  to  600  additional  feet  of  floodplain 
east  of  Paddy's  Run.  The  expanded 
floodplain  area  would  decrease  flood 
elevations  downstream,  minimizing  the 
magnitiidc  of  future  downstream  flood 
events.  A  total  of  approximately  5.98 
acres  of  vfetlands  within  Operable  Unit 
1  would  be  affiected.  Wetland  imp.icts 
would  occtu"  from  continuous 
equipment  traffic  and  soil  removal, 
resulting  in  physical  disturbance  and 
filling  of  wetland  areas. 

In  accordance  with  DOE  regidations 
for  compliance  with  Oondplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022).  DOE 
will  prepare  a  floodplain  and  wetlands 
assessment  for  the  Operable  Unit  1 
remedial  activities,  which  will  bt» 
Included  in  the  environmental 
compliance  documents  being  prepared 
for  Operable  Unit  1  remedial  activities 
inaccordanco  ivith  the  requirements  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERGLA). 

Issui.d  30th  ddy  of  Septembur,  19'M 
lack  R.  Cra^ 

Acting  Director,  FernahiArca  OJ/icn. 
IFR  Do*:.  94-25755  Filed  10-17-04;  «:45  am| 

BILLING  CODE  •«S*-«V-P 


Rnancial  Assistance  for  Educational 
Program 

AGENCY:  Drp.-ulment  of  Energy. 
Albuquerque  Operations  Office. 
ACTION:  Notice  of  Renewal  Awanf. 


SUMMARY:  The  Albuquerque  Operations 
Office  (AL),  pursuant  to  10  CFR 
600.7{bM2).  has  renewed,  on  a 
noncompetitive  basis,  a  grant  with  the 
American  Indian  Science  fk  Enginiwring 
Society  (AISES)  of  Boulder.  CO. 

DATES:  Award  is  effective  Septembrr  30. 
1994. 

FOn  FURTHER  INFORMATKM  CONTACT: 
Address  comments  to  the  attention  of 
Erwin  E.  Fraqua,  Department  of  Energy, 
Albuquerque  Operations  Office,  P.O. 


Box  1  400,  Albuquerque,  NM  87185- 
5400  (505)834-6422. 
SUPP  .EMENTARY  INFORMATION:  The 
purp  ne  of  this  financial  assistance  is  to 
prov;  de  educational  support  to  Native 
Amei  icans  who  are  pursuing  a  degree  in 
the  n  athematics  or  engineering  fields. 
In  on  er  to  meet  the  requirements  «f  the 
futur !,  the  Department  vnU  requiro 
quali  led  personnel  in  engineering 
fields .  This  financial  assistance  will 
help  the  Department  to  meet  it's  goal  of 
maintaining  a  highly  effiactive  and 
qualified  woriiforce. 

Thjs  award  renews  the  grant  for 
another  four  years.  The  expiration  date 
is  no*r  September  29, 1998.  The  amount 
of  thfl  award  for  this  budget  puriod  is 
S20,0p0. 

Issced  in  Albuquerque,  New  Mexico. 
on  S^Jtember  30, 1994. 
Richard  A.  Marqucz, 

AssisM/U  Manager  for  Managfimcnt  and 
Admimistration. 

IFR  Die  94-25754  Filed  10-17-«M;  8:45  ami 

BILUNCJ  CODE  MSO-Ot-M 


Environmental  Management  Site 
Specljnc  Advisory  Board,  Pantex 

|Y:  Deportment  of  Energy. 
Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Foderal  Advisory  Committee  Act 
(Pub.  '^  92-163,  86  Stat.  770)  notice  is 
hereb  r  given  of  the  following  Advisory 
Conui  ittee  meeting:  Environmental 
Mana  jement  Site  Specific  Advisory 
Boart  (EM  SSAB).  Pantex 
PATES  AND  tones:  Tuesday.  October  25., 
1994^  1:30  p.m.  to  5:30  pjn. 
ADDRKSES:  The  board  meeting 
(Tucsilay,  October  25)  will  be  held  at: 
Squai4  House  Museum,  Fifth  Street  ami 
TcxadHighway  207,  Panhandle,  TX. 
FOR  Ft  RTHER  INFORMATION  CONTACT:  Tom 

Willis  ms,  Program  Manager, 
Depar  ment  of  Energy,  Amarillo  Area 
Office  P.O.  Box  30030.  Amarillo.  TX 
79120   (806)477-3121. 
SUPPL  :meNTARY  INFORMATKIN:  Purpose  of 
the  Ci  mmitfec:  The  Pantex  Plant  Citizen 
Advi.i  )ry  Board  provides  input  to  the 
Depar  ment  of  Energy  on  Environmental 
Manaj  umont  strategic  decisions  that 
impac  future  use,  risk  management, 
econo  nic  development,  and  budget 
priori!  ization  activities. 

Tentai  ive  Agenda 

Tuesd  sy,  October  25, 1994 

1 :30    1  If'elcome— Agenda  Ruview — 
Inl  txluction  of  Board 
Grou  ulrules — final  approval 
Niom  nation  of  new  Pantex  Plant  Citizen 
Ai  i^isory  Board  member  to  fill  vacancy 


1:45    Updates — occurrence  report  from  DC^ 
Las  Vegas  meeting;  etc. 

2:15    Monitoring  - 
Texas  Natural  Resources  Conservation 
Commission,  Tens  Department  of 
Health,  Bureau  of  Radiatioa  Control, 
Depstroent  of  Energy  wildlife 
monitoring  program/plans.  Discussioa 
by  Pantex  Plant  Olixen  Advisory  Board 
members. 

3:45    Break 

4:00    Community  Out?etck  Sttbomuninee— 
proposal  for  activity 

4:20    Training  and  Program  Subcommittee — 
proposals  for  January  and  March 

4:50    Policy  and  Personnel  Subconuninee— 
status  of  implementation 

5:00    Budget  and  Finance  Subcomminee— 
status  of  implBmentation 

5:20    Next  meeting  dates  and  locations 
discussion 

5:30    Adjourn. 

Public  coimncnl  will  bo  taken 
periodically  throughout  the  meeting. 

Public  Participation:  The  naeeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statenients 
pertaining  to  agenda  items  should 
contact  Tom  Williams'  ofRce  at  the 
address  or  telephone  number  listed 
above.  The  Designated  Federal  Official 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
.present  their  comments.  Due  to 
programmatic  issues  that  had  to  be 
resolved,  this  notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Lil^r}'  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX,  phone 
(806)371-5400.  Hours  of  operation  an^ 
from  7:45  a.m.  to  10:00  p.m.  Monday 
through  Thursday;  7:45  a.ra.  to  5:00 
p.m.  on  Friday;  8:30  a.m.  to  12:00  noon 
on  Saturday;  and  2:00  p.m.  to  6:00  p.m. 
on  Sunday;  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library.  401  Main  Street, 
Panhandle,  TX  phone  (806)537-3742. 
Hours  of  operation  are  from  9:00  a.m.  to 
7:00  p.m.  on  Monday;  9:00  a.m.  to  5:00 
p.m.,  Tuesday  through  Friday;  and 
closed  Saturday  and  Sunday  as  well  as 
Federal  hoUdays.  Minutes  will  also  be 
available  by  writing  or  calling  Tom 
Williams  at  the  address  or  telephone 
number  Ii.sted  above. 
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Issued  at  Washington.  DC  on  Cktober  11. 
1994. 

t 

Rachel  M  Samuel. 

Acting  Advisory  Committee  Manaeemenl 
Officer. 

If-R  Doc.  94-25756  Filed  10-17-94;  8:45  ami 
BILUNO  CODE  64S<M>1-P 
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Environmental  Management  Site 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental       • 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
DATES:  Wednesday,  Novornbor  2.  1994: 
.=5:30  p.m.-10:00  p.m. 
ADDRESSES:  Holiday  Inn  Crowne  Plaza. 
4255  South  Paradise  Road.  Las  Vegas, 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Beck,  Public  Participation  program 
Manager.  Office  of  Public 
Accountability.  EM-5. 1000 
Independence  Avenue,  SW  Washington 
DC  20585.  (202)  58G-7633. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  EM  SS.*\B  provides 
input  and  recommendations  to  the 
Department  of  Energy  on  Environmental 
Management  strategic  decisions  that 
impact  future  use.  risk  management, 
economic  development,  and  budget 
prioritization  activities. 

Tentative  Agenda: 

Wednesday.  November  2.  195)4 

5:30  p.m.  Call  to  Order 

Rc\-iew  Agenda 

Minutes  Acceptance 

Financial  Report 

Correspondence 

Reports  from  Conimitteos.  Delegates 
and  Representatives 

Unfinished  Business 

New  Business 

Evaluation  of  Board  and 
Environmental  Restoration  and 
Waste  Management  Programs 

Announcements 
10:00  p.m.  Adjournment 

If  needed,  time  will  be  allotted  after 
public  comments  for  old  business,  new 
business,  items  added  to  the  agenda, 
and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday.  November  2. 1994. 

Public  Participation;  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 


before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Don  Beck's  office  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitatn 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
Due  to  programmatic  issues  that  had  to 
be  resolved,  the  Federal  Register  notice 
is  being  published  less  than  fifteen  davs 
before  the  date  of  the  meeting. 

A//nu/es;  The  minutes  of  this  meeting 
will  be  available  for  public  review  and° 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  WOO  Independence  Avenue 
SW..  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Fridav. 
e.xccpt  Federal  holidays. 

Issued  at  Washington.  DC  on  Oclob<-r 
11,  1994. 
Rachel  M.  Samuel. 

Acting  Adiisor\-  Committee  Mann<'cmcnt 
Officer. 

IFR  Dot;.  94-25752  Filed  10-17-94:  8:45  am] 
BILLING  CODE  64S0-01-P 


Office  Of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board, 

AGENCY:  Office  of  Energv  Efficiencv  and 
Renewable  Energ>'.  IXDE. 
ACTION:  Notice  of'open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisor}'  Committee  Act 
(Pub.  L.  92-463;  86  Stat.  770).  notice  is 
hereby  given  of  the  State  Energv 
Advisory  Board. 

DATES:  November  3-4. 1994.  from  9:00 
a.m.  to  5:00  p.m. 

ADDRESS:  The  Madison  Hotel.  15th  and 
M  Streets.  NW..  Washington,  EX:  20005. 
FOR  MORE  INFORMATION  CONTACT: 
William  I.  Raup,  Office  of  Technical  and 
Financial  Assistance  (EE-50),  Energy 
Efficiency  and  Renewable  Energy.  U.S. 
Department  of  Energy,  Washington.  DC 
20585.  Telephone  202/586-2214. 
SUMMARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Eneigy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 


State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Public  Law 
101-440). 

Tentative  Agenda:  Briefings  on.  and 
discussions  of: 

•  The  strategic  plan  of  the  Office  cf 
Energy  Efficiency  and  Renewable 
Energy. 

•  Review  of  State  Energy  Advisory 
Board  committee  activities. 

•  Outline  of  current  Annual  Report. 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed 
abo\e.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room. 
lE-100,  Forrestal  Building.  1000 
Independence  Avenue  SW.. 
Washington.  DC  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except    . 
Federal  holidays. 

Issiifci  .nl  Wasliingtoii.  DC.  on  Octotx-r  1 1 
1994, 

Rachel  M.  Samuel. 

Acting  Adiisory-  Committee  Manager  Officer. 
IFR  Doc-  04-2.sr37  Filed  10-17-94;  8:45  ami 
BILLING  CODE  6450-OI-l> 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER94-1O9-OO0,  et  al.] 

Southern  Company  Services,  Inc.,  et 
al.  Electric  Rate  and  Coiporate 
Regulation  Filings 

October  6. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Company  Services.  Inc. 

IDockut  No.  ER94-109-000I 

Take  notice  that  on  October  3,  1994. 
Southern  Company  Ser\ices,  Inc.,  acting 
as  agent  for  Alabama  Power  Company. 
Georgia  Power  Company.  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as  the 
"Operating  Companies"),  submitted  for 
filing  a  Revised  and  Restated 
Amendment  No.  4  to  The  Southern 
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Company  System  Intercompany 
Interchange  Contract  ('•IIC")  dated- 
October  31, 1988.  The  amendment 
supersedes  Amendment  No.  4.  which 
has  been  pending  before  the 
Commission  since  November  1,  1993. 
The  amendment  reflects  modifications 
in  the  process  used  to  determine  the 
capability  of  the  Operating  Companies" 
generating  capacity  for  use  in 
connection  with  the  IIC.  In  addition,  the 
amendment  incorporates  the  revisions 
necessary  to  implement  Statement  of 
Financial  Accounting  Standards  No.  109 
("SFAS  No.  109*)  in  a  manner  that  does 
not  impact  billings  under  the  IIC  The 
Operating  Companies  request  an 
effectivp  date  of  January  1.  1994,  for  the 
capacity  rating  revisions  and  an 
effective  dale  of  January  1.  1993  fortho 
SFAS  No.  109  revisions. 

Comment  date:  October  20.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Electric  and  Gas 
Company,  et  al. 

IDockel  No  ER04-22(>-()()()| 

Take  notice  that  on  .September  28. 
1994.  the  Filing  Parlies  submittod  as  an 
initial  rate  schedule  an  agreement 
among  the  members  of  the  Mid-Atlantic 
Area  Council  superseding  the  Mav  29. 
1979.  agreement  among  said  members 
previously  submitted  in  this  docket. 
Waiver  of  notice  for  good  cause  is 
requested  to  permit  the  superseding 
agreement  to  become  effective  on 
August  1, 1994,  if  deemed  jurisdictional 
by  the  Commi.ssion. 

Comment  date:  October  20.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notico. 

3.  Portland  General  Electric  Company        ar 

IDotkct  \o.  KR04-l,'i4 3-0001 
Take  notice  that  on  SoptiimbtT  27. 

1994.  Portland  General  Electric 

Company  (PGE)  tendered  for  filing  an 

amendment  to  its  filing  in  the  abovo- 

caplioncd  Docket. 
Copies  of  the  filing  were  served  ihpon 

the  list  of  entities,  including  all 

proposed  customers  under  this  tariff. 

appearing  on  the  Certificate  of  Service 

attached  to  the  filing  letter. 
Comment  date:  October  20, 1994.  in- 

accordanceAvith  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  Arizona  Public  Service  Company 

(Docket  No.  ER94-1681-000I 

Take  notice  that  on  September  26, 
1994,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  APS  Electric' 
Coordination  Tariff  No.  1  (Tariff).  The  , 
Tariff  proposes  two  service  schedules: 
1)  Service  Schedule  A — Coordination 


F  ower  and  Energy,  and  2)  Service 
S  chedule  B — Power  and  Energv 
E  xchanges. 

No  new  or  modifications  to  existing 

cilities  are  anticipated  to  be  required 

a  result  of  this  Tariff. 

A  copy  of  this  filing  has  been  s(;rved 
the  Arizona  Corporation 
Cjjmmission. 

Comment  c/o/e;  October  20.  1994,  in 

;cordance  with  Standard  Paragraph  E 

the  end  of  this  notice. 

Maine  Public  Service  Company 

ockef  No.  ER94-1C82-000I 
Take  notice  that  on  September  27. 
1  )94.  Maine  Public  Service  Company 
'aine  Public)  filed  an  executed  Service 


(11 

A  ^reement  with  Massachusetts 

\  unicipal  Wholesale  Electric  Company. 

Nfaine  Public  states  that  the  service 
reement  is  being^ubmitted  pursuant 
its  tariff  provision  pertaining  to  the 
ort-term  non-firm  sale  of  capacity  and 
ergy  which  estabfishes  a  ceiling  rate 
Maine  Public's  cost  of  service  for  the 
its  available  for  sale. 
Maine  Public  requests  that  the  .service 
reement  become  effective  Octoljcr  1. 

1   94  and  requests  waiver  of  the 
)mmission's  regulations  njganling 


mg. 


Com/nenf  c/a/e;  October  20.  l'.)<14.  in 
a<  cordance  with  Standard  I'.iragraph  E 
at  the  end  of  this  notice. 

6,  Florida  Power  &  Light  Conipanv 

IL  jckel  No.  ER94-l(ia.'5-()()0| 

Take  notice  that  on  Sepleiiiber  27. 

It  94,  Florida  Power  X  Light  Companv 

(I  PL)  tendered  for  filing  a  Notice  of 

C|nccllation  of  FPL's  .Service 

■reement  for  the  Supply  of  Wholesale 
:!ctric  Power  Service  to  Municipalities 
d  Rural  Electric  Cooperatives  with  the 
ilities  Commission,  City  of  New 
lyrna  Beach,  Florida. 
Comment  c/a/e;  October  20. 1994.  in 

ac  ::ordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

Louisville  Gas  and  Electric  Comiiany 

n  j(;ki!t  No.  ER94-1G84-00()| 

Take  notice  that  on  Seplemiier  2(i. 
C  94,  Louisville  Gas  and  Electric 
C(  mpany  (LG&E)  tendered  for  filing 

ler  agreements  confirming  that  LG&E 

11  provide  power  and  energy  to  Louis 
Di  Byfus  Electric  Power  Inc.  and 
R<  inbow  Energy  Marketing  Corporation 
ui  det  Rate  GSS  on  various  dates. 

Comment  date:  October  20.  1994,  in 
ac  ;ordance  with  Standard  Paragraph  E 

;he  end  of  this  notice. 

[Citizens  Lehman  Power  Sales 


ID  cket  No.  ER94-1685-000I 

"ake  notice  that  on  September  23, 
19  )4,  Citizens  Lehman  Power  Sales 


tendered  for  filing  its  initial  FF.RC 
electric  service  tariff.  Rate  Schedule  No 
1,  and  a  petition  for  blanket  approvals 
and  waivers  of  various  Commission 
regulations  under  the  Federal  Poui>r 
Act. 

Comment  date:  October  20.  1U94.  in 
accordance  with  Standard  Paragraph  V. 
at  the  end  of  this  notice. 

9.  Idaho  Power  Company 

I  Docket  No.  I::R94-1  686-000] 
Take  notice  that  on  September  27. 

1994,  Idaho  Power  Company  (IPC). 

tendered  for  filing  a  Service  Agreement 

between  Electric  Clearinghouse,  Inc. 

and  Idaho  Power  Companv  under  Idaho 

Powers  FERC  Electric  Tariff.  Second 

Revised  Volume  No.  1. 

Comment  c/a/e.- October  20.  1994,  in 

accordance  with  Standard  Paragraph  )■: 

at  the  end  of  this  notice. 

10.  New  England  Power  Companv 

lUockut  No.  ER94-1687-000I 
Take  notice  that  on  September  29. 

1994.  New  England  Power  Company 

(NEP).  tendered  for  filing  a  transmission 

contract  for  service  to  Maine  Public 

.Service. 
Comment  c/o<e;  October  20.  1994,  in 

accorilancc  with  Standard  Paragr.iph  !•: 

at  the  end  of  this  notice. 

11.  Pacific  Gas  and  Electric  Company 
I  Docket  .No.  ER94-1 688-000] 

Take  notice  that  on  September  2!). 
1994,  Pacific  Gas  and  Electric  Companv 
(PG&E),  tendered  for  filing  a  change  in 
rate  schedule  for  Rate  Schedule  FERC 
No.  108.  a  contract  with  the  City  of 
Santa  Clara.  California  (City)  entitled 
"System  Bulk  Power  Sale  and  Purchase 
Agreement  Between  City  of  Santa  Clar.i 
and  Pacific  Gas  and  Electric  Company" 
(Agreement).  The  Agreement  and  its  " 
appendices  were  accepted  for  filing  by 
the  Commission  on  September  23.  1987 
in  Docket  No.  ER87-498-000,  and 
contain  capacity  and  energy  rates  for 
firm,  bascload  power  sold  to  Cifv  bv 
PG&E. 

PG&E  proposes  to  change  the  energv 
rate,  pursuant  to  Appendix  A  of  the 
Agreement,  from  27.9  mills  to  28..5  mills 
based  on  the  new  1994  Average  Thermal 
Cost  Index.  Since  the  increase  is  under 
$1,000,000  and  City  has  agreed  to  the 
proposed  rate,  PG&E  is  fifing  in 
accordance  with  §  35.13(a)(2)  of  the 
Commission's  regulations  (18  CFR 
35.13(a)(2)).  In  addition,  PG&E  is 
requesting  a  waiver  of  the  Commissions 
notice  requirements  in  accordance  with 
Section  35.11  of  the  Commission's 
regulations  (18  CFR  35.11)  so  that  the 
energy  rate  change  may  become 
effective  on  April  1, 1994,  pursuant  to     ' 
the  Agreement. 
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Copies  of  this  filing  were  served  upon 
City  and  the  California  Public  Service 
Comnpission, 

Comment  date:  October  20, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Boston  Edison  Company 

I  Docket  No.  ER94-1689-OO0J 

Take  notice  that  on  September  29. 
1994,  Boston  Edison  Company  (Boston 
Edison)  filed  a  letter  agreement  between 
itself  and  Reading  Municipal  Light 
Department  (RMLD)  concerning  the 
contract  (Boston  Edison  Rate  Schedule 
No.  113)  under  which  RMLD  has  an 
entitlement  in  Boston  Edison's  Pilgrim 
nuclear  power  plant.  The  agreement 
i)rovides  that  Boston  Edison's  and 
RMLD's  rights  and  obligations  as  in 
f-ffect  as  of  July  28, 1994,  as  to  billing 
disputes  are  to  remain  in  effect  during 
the  term  of  the  agreement,  The 
agreement  may  be  terminated  bv  either 
party  up  to  a  termination  deadline  as 
defined  in  the  agreement.  As  long  as  the 
agreement  is  in  effect,  RMLD  may  elect 
!n  receive  the  relief  finallv  achieved  in 
Docket  No.  EL94-73-000'by  either 
Commonwealth  Electric  Company  or  the 
Municipal  Customers.  However,  the 
Agreement  only  provides  relief  for 
RMLD  for  1993  and  subsequent  years 
and  does  not  provide  relief  for  1992  or 
t;arlier  years  through  the  agreement 
itself.  Also  as  long  as  the  agreement  is 
i n  effect.  RMLD  may  not  intervene  in 
Docket  No.  EL94-73-000  nor  may  it 
initiate  litigation  regarding  its  Pilgrim 
billings.  Otherwise,  this  agreement  has 
no  effect  on  the  rates,  charges,  and  terms 
and  conditions  under  RMLD's  contract 
uith  Boston  Edison. 

Boston  Edison  states  that  it  has  served 
copies  of  this  filing  upon  each  of  the 
affected  customers  and  upon  the  other 
Pilgrim  power  purchasers; 
Commonwealth  Electric  Company. 
Montaup  Electric  Company,  and  the 
thirteen  mimicipal  electric  systems  who 
have  Pilgrim  unit  power  purchase 
contracts. 

Comment  date:  October  20.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Engelhard  Power  Marketing,  Inc. 

(Docket  No.  ER94-1 690-0001 

Take  notice  that  on  September  29. 
1994.  Engelhard  Power  Marketing,  Inc. 
(Engelhard  Power),  tendered  for  filing 
pursuant  to  Rules  205  and  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205,  385.207,  its 
Rate  Schedule  No.  1.  to  be  effective  60 
days  from  and  after  September  29, 1994, 
and  a  petition  for  waivers  of  and  t)lanket 
approvals  under  various  regulations  of 
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the  Commission,  and  clarification  of 
jurisdiction  under  Section  201  of  the 
Federal  Power  Act 

Engelhard  Power  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer.  Engelliard  Power's 
marketing  activities  will  include 
purchasing  capacity,  energy  and/or 
transmission  services  from  electric 
utilities  qualifying  facilities  and 
independent  power  producers,  and 
reselling  such  power  to  other 
purchasers.  Engelhard  Power  proposes 
to  charge  rates  mutually  agreed  upon  by 
the  parties.  A!l  sales  will  be  at  arms- 
leng'h.  Engelhard  Power  is  not  in  the 
business  of  producing  or  transmitting 
electric  pouv-jr.  Neither  Engelhard  Power 
nor  its  affiliates  currently  has  or 
contemplates  acquiring  title  to  anv 
electric  power  transmission  or 
generation  facilities. 

Rate  Schedule  No.  1  provides  fortlie" 
sale  of  energy  and  capacity  at  prices 
mutually  agreed  upon  by  the  purchaser 
and  Engelhard  Power. 

Comment  date:  October  20, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  Indiana  Public  Service 
Company 

IDock.-t  No.  F.-\92-10-00:l 

Take  notice  that  on  August  15,  1994. 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  October  20.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  California  Edison 
Company 

[Docket  No.  FA93-10-001J 

Take  notice  that  on  September  27, 
1994,  Southern  California  Edison 
Company  tendered  for  filing  its  refund 
report  in  the  above-referenced  docket. 

Comment  date:  October  20. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Thermo  Cogeneration  Partnership, 
L.P. 

(Docket  Nos.  QF87-552-003  and  EL95-1- 

oool 

Take  notice  that  on  October  4.  1994. 
Thermo  Cogeneration  Partnership,  L.P. 
(Thermo  Cogen),  tendered  for  filing  a 
request  for  limited  waiver  of  the 
Commission's  Regulations  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  Thermo  Cogen  requests 
the  Commission  to  temporarily  waive 
the  operating  and  efficiency  standards 
for  qualifying  cogeneration  facilities  as 
set  forth  in  §292.205. 18  CFR  292.205 


of  the  Commission's  Regulations 
implementing  Section  201  of  PURPA,  as 
amended,  with  respect  to  its  272  MAV 
cogeneration  facility  located  in  Fort 
Lupton,  Colorado.  Specifically,  Tliermo 
Cogen  requests  waiver  of  the  operating 
and  efficiency  standards  for  the 
calendar  year  1994. 

Comment  date:  Thirty  dai's  from  the 
date  of  publication  in  the  Federal 
Register,  in  accordance  with  Standarii 
Paragraph  E  at  the  end  of  this  notice. 

17.  Tenaska  Washington  Partners,  L.P, 

IDockc't  No.  Qi'0::-01-005] 

On  October  4.  1994.  Tcnnska 
Washington  Partners,  LP.  (Applicant) 
tendered  for  filing  a  supplement  to  its 
filing  in  this  docket.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

The  supplement  provides  ad<litional 
information  pertaining  primarilv'o  th(» 
ownership  structure  of  the  cogiT.ijjution 
facility. 

Comment  dahr  OlIuIkt  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tl'.is  notice. 

18.  AES  WE  Limited  Partnership 

|Do(  kct  No.  Qrii:-i:3-()02] 
On  September  20.  1994.  and 

September  29, 1994.  AES  WE  Liiniled     . 

Partnership  (AES  WE)  tendered  for 

filing  two  supplements  to  its  filing  in 

this  docket. 
These  supplements  pertain  to  the 

technical  Aspects  of  the  facility.  No 

determination  has  been  made  that  these 

submittals  constitute  a  complete  filing. 
Comment  date:  October  20. 1994.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

19.  Pasco  Cogen,  Ltd. 

IDotkct  No.  QF92-1 56-001] 

On  September  30.  1994.  Pasco  Cogen, 
Ltd.  (Applicant),  c/o  Peoples 
Cogeneration  Company,  111  East 
Madison  Street.  Suite  1700,  Tampa. 
Florida  33602.  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207  (b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
cogeneration  facility  will  be  located  in 
Dade  City,  Florida.  The  Commission 
previously  certified  the  facility  as  a 
106.4  M\V  topping-cycle  cogeneration 
facility.  Pasco  Cogen.  Lid..  60  FERC 
1 62.247  (1992).  The  instant  request  for 
recertification  is  due  to  a  change  in 
ownership  of  the  facility  and  an 
increase  in  its  capacity  to  109  MW. 

Comment  date:  Thirty  days  from  the 
date  of  publication  in  the  Federal 
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Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  bo  heard  or 
to  protest  said  filing-should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
vvith4?ules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  fho 
comment  date.  Protests  will  bo 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  bo 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  94-25661  Filed  10-17-04:  iiA5  ani| 
BILLING  CODE  6717-01-P     , 


[Docket  No.  QF88-295-006) 

Tenaska  III  Texas  Partners;  Application 
for  Commission  Recertiflcation  of 
Qualifying  Status  of  a  Cogeneration 
FacitUy 

October  12.  1094. 

On  October  6, 1994,  Tenaska  UI  Toxas 
Partners  (Tenaska)  of  1044  North  115 
Street,  Suite  400,  Omaha,  Nebraska 
68154,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
natural  gas-fueled  cogeneration  facility 
is  located  in  Paris,  Texas.  The 
Commission  previously  certified  the 
capacity  of  the  facility  to  be  250  MVV. 
The  facility  consists  of  two  combustion 
turbine  generators,  two  heat  recovery 
boilers  and  an  extraction/condensing 
steam  turbine  generator.  Thermal  energy 
recovered  fi-om  the  facility  is  used  in 
food  preparation  by  Campbell  Soup 
(Texas)  Inc.  The  instant  application  for 
recertification  was  submitted  to  report  a 
changed  ownership  structure. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
Status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North  " 
Capitol  Street,  NE,  Washington.  D.C. 


2  3426,  in  accordance  with  Rules  211 
a  id  214  of  the  Commission's  Rules  of 
F  ractice  and  Procedure.  All  such 

r  lotions  or  protests  must  be  filed  within 

3  )  days  after  the  date  of  publication  of 
I  lis  notice  in  the  Federal  Register  and 
n  ust  be  served  on  the  applicant. 

F  :otests  will  be  considered  by  the 
C  ammission  in  determining  the 
a  )propriate  action  to  be  taken  but  will 
n  3t  serve  to  make  protestants  parties  to 

e  proceeding.  Any  person  wishing  to 
b  ;come  a  party  must  file  a  petition  to 
ii  fervene.  Copies  of  this  filing  are  on 
ff  e  with  the  Commission  and  are 

ailable  for  public  inspection. 
L|is  D.  Cashell, 
5  rrt'tary. 

\l  R  Doc.  94-25656  Filed  10-17-94:  8:45  am) 
Bl  .LING  CODE  6717-01-M 


A  /ailabillty  of  the  Office  of  Pipeline 
Rpgulation  "Handbook  for  Using  Third- 
P  irty  Contractors  To  Prepare 
E  ivironmental  Assessments  and 
E  ivironmental  Impact  Statements " 

0  tober  12, 1994. 

This  handbook  provides  guidance  on 
h  >w  the  voluntary  third-peu'ty 
c(  ntracting  program  works  for  natiu-al 
g<  s  facilities  analyzed  by  the 
C  )mmission's  Office  of  Pipeline 
J?  ^gulation  (OPR).  It  contains 
ir  formation  about  how  the  fhird-))arty 
contractor  is: 

Selected  by  and  works  under  the 
direct  super\'ision  and  control  of  the 

0  'R  staff; 
•  ResponsibleTor  conducting 

01  vironmental  analyses  and  preparing 
di  cumentation,  including 

ei  vironmental  assessments  and 

ei  vironmental  impact  statements;  and 

»  Paid  by  the  project  applicant(s). 

Copies  of  the  handbook  are  available 

Federal  Energy  Regulatory 
C  mmission.  Division  of  Public      » 
In  ormation,  941  North  Capitol  Street, 
N  W.,  Room  3104,  Washington,  DC 
2(  426,  (202)  208-1371      , 
L(  is  D.  Cashell, 
Se  ".retary. 

[F  t  Doc.  94-25659  Filed  10-17-94;  8:45  ami 
Bll  LING  CODE  6717-01-M  - 


at 


[D  >cket  Nos.  ST94-6192-000  et  al.] 

Tr  jnsok.  Inc.,  Self-Implementing 
Transactions 

October  12, 1994. 

Fake  notice  that  the  following 
tK  nsactions  have  been  reported  to  the 
C<  mmission  as  being  implemented 
pt  rsuant  to  Part  284  of  the 
Cc  tnmission's  regulations,  Sections  311 


and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  and  Section  7  of  the 
NGA  and  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act.  • 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  Section  284.102  of 
the  Commission's  regulations  and 
Section  311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  Section  284.122  of 
the  Commission's  regulations  and 
Section  311(a)(2)  of  the  NGPA. 
.   A  "D"  indicates  a  sale  by  an  intiastut.o 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  Section 
284.142  of  the  Commission's 
Regulations  and  Section  311(b)  of  the 
NGPA.  Any  interested  person  may  file 
a  complaint  concerning  such  sales 
pursuant  to  Section  284.147(d)  of  the 
Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  Section  284.163  of  the 
Commission's  regulations  and  Section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  anotHor 
interstate  pipeline  pursuant  to  Section 
284.222  and  a  blanket  certificate  issun«l 
under  Section  284.221  of  the 
Commission's  regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
Section  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  Section  284.223  and  a 
blanket  certificate  issued  imder  Section 
284.221  of  the  Commission's 
regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  imder  Section 


'  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  regulations. 
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284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  Section  284.224 
of  the  Commission's  regulations. 


A  "K"  indicates  transportation  of  Shelf  by  an  intrastate  pipeline  on  behalf 

natural  gas  on  the  Outer  Continental  of  shippers  other  than  interstate 

Shelf  by  an  interstate  pipeline  on  behalf     pipelines  pursuant  to  Section  284.303  of 
of  another  interstate  pipeline  pursuant        the  Commission's  regulations, 
to  Section  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 


Lois  D.  Cashell. 

Secretan: 


Docket 
No.' 

Transporter/Seller 

Recipient 

Date 
filed 

Part  284 
subpart 

Est  max. 

daily 
quantity" 

AFF. 

Y/A/ 
N— 

Rate 
sch. 

Date  com- 
menced 

Projected 

termination 

date 

ST94-6192 

Transok.  Inc  

ANR  Pipeline  Co..  et 

al. 
Amoco  Energy  Trad- 

08-01-94 

C 

2.000 

N 

1 

07-01-94 

Indef. 

ST94-6193 

Panhandle  Eastern 

08-01-94 

G-S 

195.600 

N 

1 

05-05-94 

04-30-98 

Pipe  Line  Co. 

ing  Corp. 

ST94-6194 

Panhandle  Eastern 
Pipe  Line  Co. 

Aluminum  Co.  of 
America. 

08-01-94 

G-S 

2,800 

N 

F 

07-01-94 

■  03-31-95 

ST94-6195 

Panhandle  Eastern 
Pipe  Line  Co. 

KN  Gas  Marketing. 
Inc. 

03-01-94 

G-S 

2.000 

N 

F 

07-01-94 

05-30-95 

ST94-6196 

Panhandle  Eastern 
Pipe  Line  Co. 

Rangeline  Corp 

08-01-94 

G-S 

50.000 

N 

1 

07-01-94 

05-31-98 

ST94-6197 

Panhandle  Eastern 
Pipe  Line  Co. 

KN  Gas  Marketing. 
Inc. 

08-01-94 

G-S 

42.000 

N 

1 

07-01-94 

04-30-98 

ST94-6198 

Panhandle  Eastern 

Ohio  Gas  Co 

08-01-94 

B 

9  218 

N 

P 

07-01-94 

10-31-97 

Pipe  Line  Co. 

ST94-6199 

Panha-Tdle  Eastern 
Pipe  Line  Co. 

Bleigh  Construction 
Co. 

08-01-94 

G-S 

75 

N 

1 

07-01-94 

05-30-96 

ST94-6200 

Panhandle  Eastern 
Pipe  Line  Co. 

Appalachian  Gas 
Sales  Corp. 

08-01-94 

G-S 

30.000 

N 

1 

07-01-94 

06-02-99 

ST94-6201 

Transcontinental 
Gas  P/L  Corp. 

Cenergy,  Inc  

08-01-94 

G-S 

1.460.000 

N 

1 

07-01-94 

Indef. 

ST94-6202 

Transcontinental 
Gas  P/L  Corp. 

Offshore  Gas  Mar- 
keting. Inc. 

08-01-94 

G-S 

50.000 

N 

1 

C7-01-94 

Indef. 

ST94-62Q3 

Transcontinental 
Gas  P/L  Corp. 

Conoco,  Inc 

08-01-94 

G-S 

13,889 

N 

F 

07-01 -9-! 

06-30-95 

ST94-5204 

Transcontinental 
Gas  P/L  Corp. 

Shell  Gas  Trading  ... 

08-01-94 

G-S 

50.000 

N 

F 

07-01-94 

05-30-95 

ST94-5205 

Transcontinental 
Gas  P/L  Corp. 

City  of  Alexander 
City. 

08-01-94 

G-S 

2.500 

N 

F 

07-11 -9-: 

10-31-13 

ST94-6206 

Transcontinental 

Exxon  Corp  

08-01-94 

G-S 

35.000 

N 

p 

07-01-94 

06-30-99 

Gas  P/L  Corp. 

ST94-6207 

Transcontinental 
Gas  P/L  Corp. 

Con  Edison  Gas 
Marketing,  Inc, 

08-01-94 

G-S 

160.000 

N 

1 

07-01-94 

Indet. 

ST94-6208 

Transcontinental 
Gas  P/L  Corp. 

Resource  Energy 
Sen/ices  Co..  LLC. 

08-01-94 

G-S 

70.000 

N 

1 

07-01-94 

Indef. 

ST94-6209 

Transcontinental 
Gas  P/L  Corp. 

Mobil  Natural  Gas, 
Inc. 

08-01-94 

G-S 

53.073 

N 

F 

07^1-94 

06-30-95 

ST94-6210 

Transcontinental 
Gas  P/L  Corp. 

Amoco  Energy  Trad- 
ing Corp. 

08-01-94 

G-S 

45,000 

N 

F 

07-01-94 

06-30-95 

ST94-621 1 

Transcontinental 
Gas  P/L  Corp. 

Exxon  Corp  

08-01-94 

G-S 

125.000 

N 

F 

07-01-94 

06-30-95 

ST94-6212 

Iroquois  Gas  Trans. 
System,  LP. 

Transco  Energy 
Marketing  Co. 

08-01-94 

G-S 

200.000 

N 

1 

07-07-94 

Indef. 

ST94-6213 

Iroquois  Gas  Trans. 
System,  LP. 

New  England  Power 
Co. 

08-01-94 

G-S 

7.927 

N 

F 

07-01-94 

08-01-94 

ST94-6214 

Iroquois  Gas  Trans. 
System,  LP. 

Connecticut  Light  & 
Power  Co. 

08-01-94 

G-S 

54.000 

N 

F 

07-16-94 

07-01-14 

ST94-6215 

Panhandle  Eastern 
Pipe  Line  Co. 

Kansas  Pipeline 
Partnership. 

08-02-94 

G-S 

100,500 

N 

1 

07-07-94 

04-30-98 

ST94-6216 

Panhandle  Eastern 
Pipe  Line  Co. 

Union  Electric  Co  .... 

08-02-94 

G-S 

75.000 

N 

1 

07-10-94 

03-31-99 

ST94-6217 

Panhandle  Eastern 
Pipe  Line  Co. 

Borg-Warner  Auto- 
motive—D.T.P.C. 

08-02-94 

G-S 

545 

N 

F 

07-02-94 

06-30-96 

ST94-6218 

Florida  Gas  Trans- 
mission Co. 

Polk  Power  Part- 
ners. L.P. 

08-02-94 

G-S 

16.000 

N 

1 

07H34-94 

Indef. 

ST94-6219 

Phillips  Gas  Pipeline 

Co. 
Phillips  Gas  Pipeline 

Co. 
Phillips  Gas  Pipeline 

Co. 
U-T  Offshore  Sys- 

Seagas Pipeline  Co 

08-02-94 

B 

25,000 

Y 

1 

07-01-93 

Indef. 

ST94-6220 

Transok,  Inc..  et  al  .. 

08-02-94 

B 

50.000 

Y 

1 

01-01-94 

Indef. 

ST94-6221 

Seagas  Pipeline  Co 

0&-O2-94 

8 

50.000 

Y 

1 

01-01-93 

Indef. 

ST94-6222 

Hadson  Gas  Sys- 

08-02-94 

K-S 

10.000 

N 

1 

07-02-94 

Indef. 

tem. 

tems,  Inc. 

19  94 
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'ST94-8ag3 

-MWwas  Natural 
Gas  Co. 

&vmta.l3St 

-  -     . 

08-03-94 

G-S 

28s000 

N 

1 

07-16-94 

10-01-94 

ST94-6224 

Northern  Illinois  Gas 
Co. 

Natural  Gas  f 

of  Amer.  et 

n-Co. 
al.  ■ 

08-04-94 

C 

-755 

N 

1 

07-20-94 

07-31-94 

ST94-6225 

K  N  Wattenberg 
Trans.  UL  Co. 

Snyder  Oil  C( 

08-04-94 

G-S 

20,000 

N 

1 

03-04-94 

indef. 

ST94-6226 

Transcontinental 
Gas  P/L  Corp. 

Cook  Intel  En 
Supply. 

»gy 

08-04-94 

G-S 

100.000 

N 

1 

07-23-«4 

IrKtef 

ST9*-e227 

Columbia  Gas 
Transmission 
Corp. 

Victoria  Interr 
Umifed  . 

itonal 

08-04-94 

G-S 

5,000 

N 

1 

07-01-94 

indel 

ST94-€228 

Columbia  Gas 
Transmission 
Corp. 

Schuller  Inter 
national,  ln< 

08-04-94 

G-S 

1.000 

N 

F 

08-01-94 

Indef. 

ST94-6229 

Columbia  Gas 
Transmission 

Conoco,  Inc  . 

08-04-94 

G-S 

70,000 

N 

1 

08-01-94 

Indef 

Corp. 

ST94-6230 

South  Georgia  Natu- 
ral Gas  Co. 

Texican  Natur 
Co. 

il  Gas 

08-04-94 

G-S 

1,500 

Y 

1 

07-23-94 

mdel 

ST94-6231 

Florida  Gas  Trans- 
mission Co. 

Florida  Power 
Light  Co. 

& 

08-05-94 

G-S 

200,000 

N 

1 

07-07-94 

indet. 

ST94-6232 

El  Paso  Natural  Gas 
Co. 

Union  Pacific 
Inc. 

uols. 

08-05-94 

G-S 

41^00 

N 

1 

07-09-94 

mdet 

ST94-6233   _ 

El  Paso  Natural  Gas 
Co. 

Cenergy,  Inc 

08-05-94 

G-S 

10,000 

N 

1 

07-07-94 

Indel. 

ST94-6234 

Southern  Natural 
Gas  Co. 

DSM  Chemica 
North  Ameri 

s, 
a. 

08-05-94 

G-S 

9,000 

N 

F 

07-25-94 

0/-24-9/ 

ST94-«235 

Truf*line  Gas  Co  .... 

Inc. 
Central  Soya  ( 
Inc. 

0., 

08-05-94 

G-S 

1,665 

N 

F 

08-01-94 

Indef. 

ST94-€236 

Enogex  Inc 

Phillips  Gas  Pi 
Co. 

leline 

08-05-94 

C 

50,000 

N 

07-15-94 

Indef. 

ST94-^37 

Gas  Co.  of  New 
Mexico. 

El  Paso  Natufi 
Co. 

iGas 

08-08-94 

G-HT 

8,600 

w  , 

06-01-94 

hKtef. 

ST94-6338 

Bridgeline  Gas  Dis- 
tribution LLC. 

Sabrine  Pipe  Li 

«  Co 

08-0&-94 

G-HT 

2,000 

N 

06-22-94 

Indef. 

ST94-6239 

Bridgettne  Gas  Dis- 
tribution LLC. 

Columbia  Guff 
Transmissioi 

Co 

08-^08-94 

G-HT 

3,161 

N 

06-25-94 

Indel 

ST94-6240 

Channel  Industries 
Gas  Co. 

Eagull  Marketii 
Services,  Inc 

9 

03-08-94 

G-l 

50,000 

N 

07-09-94 

\p<M. 

ST94-6241 

Transwcstem  Pipe- 
line Co. 

Gas  Co  of  Nev 

Mexico. 

08-08-94 

G-S 

20,000 

N 

F 

07-08-94 

08-07-04 

ST94-62-J2 

Transwestern  Pipe- 
line Co. 

Fina  Natural  G 

s  .... 

08-Oft-94 

G-S 

5.051 

N 

F 

07-07-94 

07-31   94 

ST94^43 

Transwestern  Pipe- 
line Co. 

Meridian  Oil  Tr 
Inc 

idiixi 

08-08-94 

G^ 

45,600 

N 

F 

07-15-94 

02-26-00 

ST94-6244 

Texas  Gas  Trans- 
mission Corp. 

Coast  Energy 
Group,  Inc. 

08-08-94 

G-S 

21,000 

N 

1 

12-02-93 

UkM 

ST94-6245 

Texas  Gas  Trans- 
mission Corp. 

Cincinnati  Gas 
Electric  Co. 

ind 

C8-08-94 

G-S 

12,810 

N 

F 

08-01-94 

indef. 

•ST94-€2'46 

Williston  Basin  Inter. 
P/L  Co. 

Western  Gas  F 
sources.  Inc. 

i. 

08-08-94 

G-S 

300,000 

A 

07-09-94 

08-31-95 

ST94-6247 

Williston  Basin  Inter. 
P/L  Co. 

Western  Gas  F 
sources,  Inc. 

-- 

08-08-94 

G-S 

300,000 

A 

07-09-94 

08-3 1-95 

ST94-6248 

Williston  Basin  Inter. 
P/L  Co. 

Wesfem  Gas  R 
sources,  Inc 

1. 

03-08-94 

G-S 

300,000 

A 

07-09-94 

08-31-95 

ST94-6249 

Williston  Basin  Infer. 
P/L  Co. 

Western  Gas  R 
sources,  Inc 

L. 

08-08-94 

G-S 

300,000 

A 

07-09-94 

08-31-95 

ST94-€250 

Delhi  Gas  Pipeline 
Corp. 

El  Paso  Natura 
Co,  et  al. 

Gas 

08-08-94 

C 

2,500 

N 

07-07-94 

Indef. 

ST94-6251 

Phillips  Gas  Pipeline 
Co. 

Seagas  Pipelini 

Co 

08-09-94 

B 

75,000 

Y 

01-01-93 

Ir-.r!(>f, 

ST94-«262 

Phillips  Gas  Pipeline 
Co. 

Seaqas  Pipelinji 

Co 

08-09-94 

B 

75,000 

Y 

01-01-93 

Indef. 

ST94-6253 

Phillips  Gas  Pipeline 
Co. 

Seagas  Pipelin< 

Co 

0&-<3&-«4 

B 

20.000 

Y 

08-01-93 

Indef 

ST94-6254 

El  Paso  Natural  Gas 
Co. 

Richardson  Pro 
II,  Ltd 

ucts 

08-09-94 

G-S 

75,000 

N 

07-12-94 

Indef 

ST94-6255 

Tennessee  Gas 
Pipeline  Co. 

Timken  Co , 



08-09-94 

G-S 

6,119 

N 

F 

08-01-94 

Indef. 

ST94-6256 

Noram  Gas  Trans 
mission  Co.            1 

Arkta 

......J 

Oa-Oft-94 

' 

150.000 

> 

• 

06-01-04 

Indef. 
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ST94-6257 

Noram  Gas  Trans- 
mission Co. 

Stalwart  Energy 
Mari<eter. 

08-08-94 

G-S 

100.000 

N 

1 

06-01-94 

Indef. 

ST94-6258 

Midwestern  Gas 
Transmission  Co 

Tenneco  Gas  Mar- 
keting Co. 

08-10-94 

G-S 

10,000 

Y 

F 

0&-01-94 

indef. 

ST94-6259 

Midwestern  Gas 
Transmission  Co. 

Associated  Natural 
Gas.  Inc. 

08-10-94 

G-S 

10,000 

N 

F 

08-01-94 

Indef. 

ST94-6260 

Midcon  Texas  Pipe- 
line Corp. 

Chevron  U.S.A..  Inc 

08-11-94 

G-l 

10.000 

N 

07-01-94 

Indef. 

ST94-6261 

Natural  Gas  P/L  Co 
of  Annerica. 

North  Canadian 
Marketing. 

08-11-94 

G-S 

150.000 

N 

12-10-92 

Indef. 

ST94-6262 

Natural  Gas  P/L  Co. 
of  America. 

Midcon  Gas  Serv- 
ices Corp. 

08-11-94 

G-S 

300.000 

Y 

08-26-92 

Inde» 

ST94-6263 

Natural  Gas  P/L  Co. 
of  America. 

Associated  Natural 
Gas,  Inc. 

08-1 1-94 

G-S 

60,000 

N 

02-27-93 

Indef 

ST94-6264 

Natural  Gas  P/L  Co. 
of  America. 

Enmart<  Gas  Corp  ... 

08-11-94 

\G-S 

14.550 

N 

02-23-93 

indef 

ST94-6265 

Natural  Gas  P/L  Co. 
of  America. 

Enogex  Services 
Corp. 

08-11-94 

G-S 

50,000 

N 

10-17-92 

Indef 

ST94-6266 

Natural  Gas  PIL  Co. 
of  America. 

Tenneco  Gas  Mar- 
keting Co. 

08-1 1-94 

G-S 

100.000 

N 

01-15-93 

Indef 

ST94-6267 

Natural  Gas  P/L  Co. 
of  America. 

Noram  Energy  Serv- 
ices. Inc. 

08-1 1-94 

G-S 

375.000 

N 

04-04-91 

Indef. 

ST94-6268 

Natural  Gas  P/L  Co. 
of  America. 

Chevron  U.S.A.,  Inc 

08-11-94 

G-S 

70.000 

N 

04-01-89 

Indef. 

ST94-6269 

NaturafGasP/LCo. 
of  America. 

Hadson  Gas  Sys- 
tems, Inc. 

08-11-94 

G-S 

100.000 

N 

09-22-92 

Indef. 

ST94-6270 

Natural  Gas  P/L  Co. 
of  America. 

Mobil  Natural  Gas, 
Inc. 

08-11-94 

G-S 

200,000 

N 

01-09-91 

Indef. 

ST94-6271 

Natural  Gas  P/1  Co. 
of  America. 

Archer  Daniels  Mid- 
land Co. 

08-11-94 

G-S 

15.000 

N 

11-01-89 

Indef. 

ST94-6272 

Natural  Gas  P/L  Co. 
of  America. 

Southern  California 
Gas  Co.  et  al. 

08-11-94 

B 

60.000 

N 

06-01-90 

Indef. 

ST94-6273 

Natural  Gas  P/L  Co. 
of  America. 

Enron  Gas  Market- 
ing, Inc. 

08-11-94 

G-S 

100.000 

N 

10-01-91 

Indef. 

ST94-6274 

Natural  Gas  P/L  Co. 
of  America. 

Texaco  Gas  Market- 
ing. Inc. 

08-11-94 

G-S 

100,000 

N 

03-01-93 

Indef. 

ST94-6275 

Natural  Gas  P/L  Co. 
of  America. 

Yuma  Gas  Corp 

08-11-94 

G-S 

100.000- 

N 

11-01-88 

Indef. 

ST94-6276 

Natural  Gas  P/L  Co. 
of  America. 

Amoco  Energy  Trad- 
ing Corp. 

08-11-94 

G-S 

400,000 

N 

04-01-89 

Indef. 

ST94-6277 

Natural  Gas  P/L  Co. 
of  America. 

Hadson  Gas  Sys- 
tems, Inc. 

08-12-94 

G-S 

50.000 

N 

09-10-92 

Indef. 

ST94-6278 

Natural  Gas  P/L  Co. 
of  America. 

Olympic  Fuels  Co  ... 

08-12-94 

G-S 

20.000 

N 

10-03-92 

Indef. 

ST94-6279 

Natural  Gas  P/L  Co. 
of  America. 

Tejas  Power  Corp  ... 

08-12-94 

G-S 

100.000 

N 

11-23-91 

Indef. 

ST94-6280 

Natural  Gas  P/L  Co 
of  America. 

Peoples  Gas  Light 
and  Coke  Co. 

08-12-94 

B 

300 

N 

01-01-88 

Indef. 

ST94-6281 

Natural  Gas  P/L  Co. 
of  America. 

MG  Natural  Gas 
Corp. 

08-12-94 

G-S 

200.000 

N 

03-16-93 

Indef. 

ST94-6282 

Natural  Gas  P/L  Co. 
of  America. 

Ftorida  Gas  Utility  ... 

08-12-94 

G-S 

100.000 

N 

04-01-93 

Indef. 

ST94-6283 

Natural  Gas  P/L  Co. 
of  America. 

NGC  Transportation, 
Inc. 

08-12-94 

G-S 

500.000 

N 

03-18-93 

Indef. 

ST94-6284 

Natural  Gas  P/L  Co. 
of  America. 

Texaco  Gas  Market- 
ing Inc. 

08-12-94 

G-S 

100.000 

N 

05-19-93 

Indef. 

ST94-6285 

Natural  Gas  P/L  Co. 
of  America. 

Texaco  Gas  Market- 
ing Inc. 

08-12-94 

G-S 

100.000 

N 

03-19-93 

Indef. 

ST94-0286 

Natural  Gas  P/L  Co. 
of  America. 

Maxus  Gas  Market- 
ing Co. 

08-12-94 

G-S 

100.000 

N 

03-19-93 

Indef. 

ST94-6287 

Natural  Gas  P/L  Co. 
of  Amerrea. 

Graham  Energy 
Marketing  Corp. 

08-12-94 

G-S 

1O0.000 

N 

07-01-92 

Indef. 

ST94-6288 

Natural  Gas  P/L  Co. 
of  America. 

Vesta  Energy  Co  .... 

08-12-94 

G-S 

185.000 

N 

12-01-88 

Indef. 

ST94-6289 

Columbia  Gulf 
Transmission  Co. 

Noble  Gas  Mart<et- 
ingCo. 

08-15-94 

G-S 

30.000 

N 

07-20-94 

Indef. 

ST94-6290 

Columbia  Gulf 
Transmission  Co. 

Victoria  International 
Limited. 

08-15-94 

G-S 

5.000 

N 

07-20-94 

Indef. 

ST94-6291 

Ftorida  Gas  Trans- 
mission Co. 

Oryx  Gas  Marketing 
Limited  Part. 

08-15-94 

G-S 

35.000 

N 

F 

07-15-94 

07-31-94 

ST94-6292 

Sabine  Pipe  Line  Co 

Neches  Gas  Dis- 
tribution U). 

08-15-94 

B 

25.000 

Y 

1 

08-01-94 

Indef. 

• 
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ST94-6293 

Sabine  Pipe  Line  Co 

Phibro  Energj 
of  Salomon 

Div. 
Inc. 

08-15-94 

G-S 

500,000 

N 

08-03-94 

Indef. 

ST94-€294 

Koch  Gateway  Pipe- 
line Co. 

AcadtenGas 
line,  et  al. 

'ipe- 

08-15-94 

G-S 

N/A 

N 

08-01-94 

tndef. 

ST94-6295 

Koch  Gateway  Pipe- 
HneCo. 

AcadKirt  Gas  1 
line,  el  al. 

'ipe- 

08-15-94 

G-S 

N/A 

N 

08-01-94 

indef. 

ST94-6296 

Koch  Gateway  Pipe- 
IneCo. 

Acadian  Gas  1 
line,  et  al. 

'ipe- 

08-15-94 

G-S 

N/A 

N 

08-01-94 

mdef. 

ST94-€297 

PNBps  Gas  Pipefine 
Co. 

SeagasPipefi 

eCo 

08-15-94 

B 

50,000 

Y 

10-01-93 

Indef. 

ST94-6298 

Philtips  Gas  Pipeline 
Co. 

Seagas  Pipelii 

eCo 

08-15-94 

B 

■>    20,0U0 

Y 

08-01-93 

Indef. 

ST94-6299 

Phillips  Gas  Pipeline 
Co. 

Seagas  Pipefii 

eCo 

08-15-94 

,B 

25,000 

Y 

07-01-93 

Indef. 

ST94-6300 

Phillips  Gas  Pipeline 
Co. 

Seagas  Pipefii 

eCo 

08-15-94 

B 

5,000 

Y 

01-01-93 

Indef. 

-ST94-6301 

ONG  Transmission 
Co. 

Natural  Gas  P 
of  America. 

LCo. 

08-15-94 

C 

60.000 

N 

07-08-94 

Indef. 

ST94-6302 

ONG  Transmission 
Co. 

Phillips  Gas  Pi 
Co 

)eline 

08-15-94 

C 

-  100,000 

N      ~ 

07-20-94 

Indef. 

ST94-6303 

ONG  Transmission 
Co. 

Transoti-BradV 
(NGPL). 

y 

08-15-94 

C 

50,000 

N 

07-01-94 

Indef. 

ST94-€304 

Southern  California 
Gas  Co. 

Natural  Gas  C 
ing  House. 

sar- 

08-15-94 

G-KT 

100,000 

N 

07-16-94 

08-15-95 

ST94-6305 

Southern  California 
Gas  Co. 

Coastal  Gas  k 
ing  Co. 

arket- 

03-15-94 

G-HT 

100,000 

N 

07-30-94 

0e-2&-95 

ST94-6306 

Southern  Calilomia 
Gas  Co. 

American  Hum 
Energy. 

?r 

08-15-94 

G-HT 

100,000 

N 

07-23-94 

07-22-95 

-ST94-630/ 

K  N  Interstate  Gas 
Trans.  Co. 

City  of  Wisner 

08-16-94 

G-S 

945 

N 

F 

10-01-93 

Indef. 

ST94-6308 

K  N  Interstate  Gas 
Trans.  Co. 

Nebraska  PuN 
Gas  Agency 

c 

08-16-94 

G-S 

270 

N    , 

F 

10-01-93 

Indef 

ST94-6309 

K  N  Interstate  Gas 
Trans.  Co. 

Peoples  Naturi 
Co. 

IGas 

08-16-94 

<3-S 

13.400 

N 

F 

10-01-93 

Irxtef. 

STS4-6310 

K  N  Interstate  Gas 
Trans.  Co. 

City  of  Winona 

08-16-94 

G-S 

165 

N 

F 

10-01-93 

Indef 

ST94-63n 

K  N  Interstate  Gas 
#Trans.  Co. 

Hastings  UtiWi* 

3   

08-16-94 

G-S 

1,500 

N 

F 

05-21-94 

09-30-04 

ST94-6312 

K  N  Interstate  Gas 
Trans.  Co. 

City  of  Alma  .. 

08-16-94 

G-S 

945 

N 

F 

01-08-94 

Indef. 

ST94-6313 

K  N  Interstate  Gas 
Trans.  Co. 

Greetey  GasC 

)  ...... 

08-16-94 

G-S 

2,000 

N 

F 

11-01-93 

Indef 

ST94-63K 

K  N  Interstate  Gas 
Trans.  Co. 

Public  Service 
of  Colorado. 

"yO. 

08-16-94 

G-S 

6,000 

N 

F 

05-01-94 

Indef. 

ST94-6315 

K  N  Interstate  Gcs 
Trans.  Co. 

City  of  Central 

^ity  . 

08-16-54 

G-S 

2,100 

N 

F 

10-01-93 

Indef. 

ST94-6316 

K  N  Interstate  Gas 
Trans.  Co. 

K  N  Energy,  In 

08-16-94 

G-S 

89.795 

N 

F 

12-02-93 

Indef. 

ST94-63U 

Orange  and  Rock- 
land Util.,  Inc. 

Tennessee  Gai 
Pipeline  Co. 

08-16-94 

C 

^  50,000 

N 

1 

07-18-94 

12-31-94 

ST94-63-8 

Norarri.  Gas  Trans- 
mission Co. 

Riceland  Foods 

08-16-94 

G-S 

3,600 

N 

F 

08-01-94 

10-31-94 

ET94-6319 

Noram  Gas  Trans- 
mission Co. 

Tyson  Foods,  li 

c  ... 

08-16-94 

G-S 

328 

N 

F 

08-01-94 

Indef. 

ST94-6320 

Noram  Gas  Trans- 
mission Co. 

Superior  Gr3p^ 

e    . 

08-16-94 

G-S 

650 

N 

F 

08-01-94 

Indef 

ST94-6321 

Noram  Gas  Trans- 
mission Co. 

Norandal  USA. 

nc  .. 

08-16-94 

G-S 

800 

N 

F 

08-01-94 

Indef. 

ST94-6322 

Noram  Gas  Trans- 
mission Co. 

Monroe  Auto  B 
ment. 

nip-" 

08-16-94 

G-S 

700 

N 

F 

08-01-94 

Indef. 

ST94-6323 

Noram  Gas  Trans- 
mission Co. 

Loral  Vought  S] 
tems. 

5- 

08-16-94 

G-S 

250 

N 

F 

08-01-94 

mdef 

ST94-6324 

Noram  Gas  Trans- 
mission Co. 

Armstrong  Tire 
Rutjber. 

1 

08-16-94 

G-S 

450 

N      , 

F 

08-01-94 

Indef 

ST94-6325 

Noram  Gas  Trans- 
mission Co. 

Haistearj  MetaU 

08-16-94 

G-S 

700 

N 

F 

08-01-94 

Indef. 

ST94-6326 

r>loram  Gas  Trans- 
mission Ca 

fi^atjeline  Prodi  i 

ts  .. 

08-16-94 

G-S 

231 

N 

F 

08-01-94 

Indef 

ST94-«327 

Noram  Gas  Trans- 
mission Co. 

Arkansas  Chik* 
Hospital. 

ins 

08-16-94 

G-S 

450 

N 

F 

08-01-94 

Indef 

ST94-6328 

Noram  Gas  Trans- 
mission Co. 

Noram  Energy  J 
ices,  Inc. 

erv- 

08-16-94 

G-S 

350 

N 

08-01-94 

tndef 

.  -  ■      _  t  .^ 
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Docket 
No.' 


ST94-6329 
ST94-6330 
ST94-6331 
ST94-6332 
ST94-6333 
ST94-6334 
ST94-6335 
ST94-6336 
ST94-6337 
ST94-6338 
ST94-6339 
ST94-6340 
ST94-6341 
ST94-6342 
ST94-6343 
ST94-6344 
ST94-6345 
ST94-6346 
ST94-6347 
ST94-6348 
ST94-6349 
ST94-6350 

ST94-6351 

ST94-r6352 
ST94-6353 
ST94-6354 
ST94-6355 
ST94-6356 
ST94-6357 
ST94-6358 
ST94-6359 
ST94-6360 
ST94-6361 
ST94-6362 
ST94-6363 


Transporter/Seiler 


Colorado  Interstate 
Gas  Co. 

Colorado  Interstate 
Gas  Co. 

Transcontinental 
Gas  P/L  Corp. 

Transcontinental 
Gas  P/L  Corp. 

Transcorrtinental 
Gas  P/L  Corp. 

U-T  Offshore  Sys- 
tem. 

Ll-T  Offshore  Sys- 
tem. 

U-T  Offshore  Sys- 
tem. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Trarwwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Midwestern  Gas 
Transmission  Co. 

Midwestern  Gas 
Transmission  Co. 

Texas  Eastern 
Transmission 
Corp. 

Texas  Eastern 
Transmission 
Corp. 

Panhandle  Eastern 
Pipe  Line  Co. 

PanharKJIe  Eastern 
Pipe  Line  Co. 

Panhandle  Eastern 
Pipe  Line  Co. 

Tennessee  Gas 
Pipeline  Co. 

Kem  River  Gas 
Transmission  Co. 

Midcon  Texas  Pipe- 
line Corp. 

Midcon  Texas  Pipe- 
line Corp. 

El  Paso  Natural  Gas 
Co. 

Enogex  Inc 

Southern  Natural 
Gas  Co. 

Southern  Natural 
Gas  Co. 

Texas  Gas  Trans- 
mission Corp. 


Recipient 


Wyoming  Dept.  of 
Transportation. 

Thermo  Cogenera- 
tion  Partner.,  L.P. 

City  of  Lexington  .... 


City  of  Shelby 


Transeo  Energy 
Marketing  Co. 
Coast  Energy  Group 

CNG  Producing  Co  . 

CNG  Producing  Co  . 

Fina  Natural  Gas  Co 

Tristar  Gas  Market- 
ing Co. 

Clayton  Williams  En- 
ergy, Inc. 

GPM  Gas  Corp 

NGC  Transportation. 
Inc. 

Enron  Gas  Market- 
ing. 

Fina  Natural  Gas  Co 

Tristar  Gas  Market- 
ing Co. 

Valero  Gas  Market- 
ing, L.P. 

Chevron  U.S.A.  Pro- 
duction Co. 

Amarilio  Natural  Gas 
Co. 

Enron  Gas  Market- 
ing Inc. 

H  &  N  Gas.  Ltd  

Entre  Energy  Corp  .. 

Tenneco  Gas  Mar- 
keting Co. 

Arcadian  Partners, 
L.P. 

Anadarko  Trading 
Co. 

SchuHer  Inter- 
national, Inc. 

National  Fuel  Gas 

•  Supply  Corp. 

Union  Pacific  Fuels, 
Ina 

Amoco  Energy  Trad- 
ing Corp. 

Natural  Gas  Clear- 
inghouse. 

Bridgegas  U.S.A. 
Inc. 

Williams  Natural 
Gas  Co. 

Sonat  Marketing  Co 


Date 
filed 


Ford  Motor  Co 


NGC  Transportation, 
Inc. 


08-16-94 
08-16-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-94 
08-17-34 
08-17-94 
08-17-94 
08-18-94 

08-18-94 

08-18-94 
03-18-94 
08-18-94 
08-18-94 
08-1  &-94 
08-18-94 
08-18-94 
08-18-94 
08-18-94 
08-18-94 
08-18-94 
08-19-94 


Part  284 
subpart 


G-S 
G-S 
G-S 
G-S 
G-S 
K-S 
K-S 
K-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-l 

G-l 

G-S 

C 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity" 


50 

4.100 

219 

262 

77,295 

25,000 

22.000 

42,500 

35,000 

22.980 

1,440 

35.890 

28.710 

25,400 

4,800 

36,800 

25.000 

20,000 

150 

10.000 

10.553 

60.000 

100.000 


AFF 

Y/A/ 
N'" 


5.500 

N 

770.000 

N 

9.800 

N 

3.342 

N 

25.000 

N 

20.000 

N 

5.000 

N 

100,000 

N 

164 

N 

50,000 

Y 

1,000 

N 

300.000 

N 

Rate 

sch. 


Date  com- 
menced 


08-01-94 
08-11-94 
08-01-94 
08-01-94 
11-01-93 
08-02-94 
07-17-94 
08-01-94 
07-01-94 
07-01-94 
07-01-94 
07-01-94 
07-01-94 
07-01-94 
07-01-94 
07-01-94 
07-02-94 
07-02-1  1 
07-30-94 
03-01 -S4 
08-01-94 
07-20-94 

07-02-94 


Projected 

termination 

date 


Indef 
06-30-03 
03-17-68 
03-17-98 
07-31-05 
08-31-94 
07-31-9-: 
08-31-94 

Indfll 
07-31 -9-J 
07-03-94 
07-31-94 
07-31-94 
07-31-94 
07-31-94 
07-31-94 
07-31-94 
07-31-94 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 


08-01-94 

03-31-95 

05-01-94 

04-30-98 

08-01-94 

10-31-96 

07-18-94 

Indef. 

08-01-94 

08-31-94 

08-01-94 

Indef. 

08-01-94 

Indef. 

07-23-94 

Indef. 

08-02-94 

Indef. 

08-01-04 

07-31-95 

08-01-94 

08-31-94 

08-06-94 

Indef. 
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Docket 
No.' 


ST94-6364 
ST94-6365 
ST94-6366 
ST94-6367 
ST94'-6358 
ST94-6369 
ST94-6370 
ST94-6371, 
ST94r6372 
ST94-6373 
ST94-6374 
ST94-6375 
ST94-6376 
ST94-6377 
■  ST94-6378 
ST94-6379 
ST94-6330 
ST94-6381 
ST94-6382 
ST94-G383 
ST94-6334 
ST94-6385 
ST94-6386 
ST94-6387 
ST94-6388 
ST94-6389 
ST94-6390 
ST94-6391 
ST94-6392 
ST94-6393 
ST94-6394 
ST94-€o95 
ST94-6396 
ST94-6397 

ST94-6398 


Transporter/Seller 


Texas  Gas  Trans- 
mission Corp. 

Texas  Gas  Trans- 
mission Corp. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line^Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line X)o. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

Transwestern  Pipe- 
line Co. 

K  N  Interstate  Gas 
Trans.  Co. 

K  N  Interstate  Gas 
Trans.  Co. 

K  N  Interstate  Gas 
Trans.  Co. 

K  N  Interstate  Gas 
Trans.  Co. 

K  N  Interstate  Gas 
Trans.  Co. 

Oasis  Pipe  Line  Co  . 

Oasis  Pipe  Line  Co  . 

Oasis  Pipe  Line  Co  . 

Houston  Pipe  Line 

Co. 
Oasis  Pipe  Line  Co  . 

Oasis  Pipe  Line  Co  . 

Houston  Pipe  Line 

Co. 
Houston  Pipe  Line 

Co. 
Oasis  Pipe  Line  Co  . 

Oasis  Pipe  Line  Co  . 

Oasis  Pipe  Line  Co  . 

Oasis  Pipe  Line  Co  . 

Houston  Pipe  Line 

Co. 
Williams  Natural 

Gas  Co. 
Williams  Natural 

Gas  Co. 
Tejas  Gas  Pipeline 

Co. 
Tejas  Gas  Pipeline 

Co. 

Natural  Gas  P/L 
Co..  of  America. 


Reci(  lent 


Chevron  U  S.A.  Co  . 


Transco  Et  e 

Marketin 
Fina  Natun 


Bridge  Gas  Co 

Aurora  Natpnal  Gas 

Enron  Gas|Vlarket- 

ing. 
Cenergy 


iams  En- 


Clayton  Wi 
'  ergy.  Inc 
Brooklyn  Injerstate 

No.  Gas 
Enron  Gas 


orp. 
i-larket- 


ing. 
Sun  Gas 


Si  rvices 
GPM  Gas  <  orp 
Chievron  U.  5.A..  Inc. 

M  irke 


K  N  Gas 

Inc. 
Rafex  Gather 

Co.,  Inc. 
Nebraska  I 

Gas  Ageicy. 


iting. 
sring 
'^-■lic 
lnterenergy|Corp 


F  jbli( 


rill 


t; 


Na  jral 


El  Paso 
^  Co.,  et  a! 
Northern  N 

Gas  Co. 
El  Paso 

Co,  et  al 
Black  Marl 

line  Co. 
El  Paso 

Co,  et  al. 
El  Paso 

Co.,  et  al 
NGC 

Inc 
Entex  Gas 

ing  Co. 
El  Paso 

Co..  et  al 
El  Paso 

Co. 
El  Paso 

Co.,  et  al 
Northern 

Gas  Co. 
Black  Marlir 

line  Co 
NGC 

Inc. 
NGC 

Inc. 
Transconti 

Gas 
Texas  Easti-n 


Trans  lortat 


Na!  jral 


Transmis^on 
-Corp. 
Caterpillar 


irgy 

Co. 
Gas  Co 


Na  ural  Gas 


tural 


Na  jral  Gas 


Pipe- 
al. 
Naljral  Gas 


Ns)  jral 


Nal  jral 


Gas 
ion, 
arket- 
Gas 
Gas 
Gas 


Neural 

Pipo- 
:aL 
Transiortation, 

Trans(  ortation, 

ni  ntal 
Pipel  ne  Corp. 


IfC 


Date 
filed 


08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-19-94 

08-1 9-94 

03-19-94 

08-19-94 

08-22-94 

08-22-94- 

08-22-94 

08-22-94 

08-22-94 

08-22-94 

03-22-94 

u3-22-94 

08-22-94 

03-22-94 

08-22-94 

08-22-94 

08-22-94 

08-22-94 

08-22-94 

08-22-94 

08-22-94 

Oa-22-94 


Part  284 
subpart 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

C 

C   . 

C 

C 

C 

G-l 

G-l 

C 

C 

C 

C 

C 

G-S 

G-S 

C 

C 

G-S 


Est.  max. 

daily 
quantity** 


250,000 
100,000 
8,800 
4.051 
1,000 
16.429 
40,000 
1,800 
3,600 
100.000 
100,000 
100.000 
2,500 
5.000 
3,500 
35,500 
20,000 
50,000 
100,000 
50,000 
50,000 
50.000 
50,000 
50,000 
25,000 
50.000 
20.000 
50,000 
25,000 
50.000 
10.000 
10.000 
2,000 
2,000 

8.000 


AFF. 
Y/A/ 
N"* 


N 

Y 

N 

N 

N 

A 

N 

N~ 

N 

A 

N 

N 

N 

A 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rate 
sch. 


Date  com- 
menced 


08-16-94 

08-12-94 

08-02-94 

08-01-94 

08-02-94 

07-20-94 

08-01-94 

08-01-94 

08-01-94 

09-28-92 

07-30-94 

08-04-94 

06-01-94 

05-01-94 

06-01-94 

04-22-94 

06-14-94 

06-01-94 

05-01-94 

05-15-94 

05-01-94 

05-09-94 

06-09-94 

05-01-94 

05-01-94 

05-01-94 

04-22-94 

06-09-94 

05-20-94 

05-10-94 

07-01-94 

07-01-94 

06-01-94 

07-07-94 

08-01-94 


Projectfid 

termination 

date 


Indef 

Indef. 
08-31-94 
08-31-94 

Indef. 
07-31-94 

Indef. 
08-31-94 
08-02-94 

Indef. 

Indef. 

Indef. 
05-31-95 
09-30-94 
05-31-95 

Indef. 

Indaf. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
09-30-04 
10-01-94 

Indef. 

Indef. 

07-31-95 
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Docket 
No.* 

Transporter/Seller 

Recipient 

Date 
filed 

Part  284 
subpart 

Est  max. 

daily 
quantity** 

AFF. 
Y/A/ 
N*" 

Rate 

sch. 

Date  com- 
menced 

Projected 

termination 

data 

ST94-6399 

Koch  Gateway  Pipe- 
line Co. 

Frito-Lay,  Inc 

08-24-94 

G-S 

N/A 

N/ 

07-30-94 

Indef. 

ST94-6400 

Koch  Gateway  Pipe- 
line Co. 

Boston  Gas  Co  

08-24-94 

G-S 

57.979 

N 

07-30-94 

.ndef. 

ST94-6401 

Mobite  Bay  Pipeline 
Co. 

Amerada  Hess  Corp 

08-24-94 

G-S 

N/A 

N 

07-29-94 

Indef. 

ST94-6402 

Equitrans,  Inc 

Brooklyn  Interstate 
Nat  Gas  Corp. 

08-24-94 

G-S 

6.000 

N 

08-18-94 

Indef. 

ST94-6403 

Tennessee  Gas 
Pipeline  Co. 

CNG  Transmission 

Corp. 
El  Paso  Natural  Gas 

Co. 

08-24-94 

G-S 

14,096 

N 

F 

08-01-94 

Indef. 

ST94-6404 

Valero  Trans- 
mission, L.P. 

08-25-94 

C 

10.000 

N 

08-11-94 

Indef. 

ST94-6405 

Northem  Natural 
Gas  Co. 

Catex-Vitol  Gas.  Inc 

08-25-94 

G-S 

50.000 

N 

07-01-94 

Indef. 

ST94-6406 

Northern  Natural 
Gas  Co. 

Amgas  Inc 

08-25-94 

G-S 

5.000 

N 

F 

07-06-94 

06-30-04 

ST94-6407 

Nortem  Natural  Gas 
Co. 

Princeton  Natural 
Gas  Co. 

08-25-94 

G-S 

10.000 

N 

07-01-94 

Indef. 

ST94-6408 

Algonguin  Gas 
Transmission  Co. 

Tristar  Gas  Co  

08-26-94 

G-S 

25,000 

N 

07-26-94 

Indef. 

ST94-6409 

Mid  Louisiana  Gas 
Co. 

Shell  Gas  Trading 
Co. 

08-26-94 

G-S 

50,000 

N 

08-17-94 

12-31-94 

ST94-6410 

Transwestern  Pipe- 
line Co. 

Tristar  Gas  Market- 
ing Co. 

08-26-94 

G-S 

20,000 

N 

F 

08-01-94 

08-31-94 

ST94-6411 

Transv/estern  Pipe- 
line Co. 

Rrchardson  Produc- 
tion Co. 

08-26-94 

G-S 

32.100 

N 

F 

08-01-94 

08-31-94 

ST94-6412 

Florida  Gas  Trans- 
mission Co. 

Oryx  Gas  Marketing 
Limited  Part. 

08-26-94 

G-S 

35,000 

N^ 

F 

08-01-94 

Indef. 

ST94-6413 

CNG  Transmissron 
Corp. 

Champion  Natural 
Gas  Co. 

08-26-94 

G-S 

2,000 

N 

08-01-94 

09-30-94 

ST94-6414 

CNG  Transmisskjn 
Corp. 

NGC  Transportation. 
Inc 

08-25-94 

G-S 

100,000 

N 

08-01-94 

Indef. 

ST94-6415 

CNG  Transmission 
Corp. 

Cranberry  Pipeline  .. 

08-26-94 

G-S 

10,000 

N 

07-21-94 

•      Indef.. 

ST94-6416 

CNG  Transmission 
Corp. 

Columbia  Gas 
Transmissin  Corp.. 

08-25-94 

G 

50,000 

N 

08-01-94 

09-30-94 

ST94-6417 

CNG  Transmission 
Corp. 

Clinton  Gas  Market- 
ing. 

Williams  Natural 
Gas  Co.,  et  al. 

08-26-94 

G-S 

99,999 

N 

07-28-94 

09-30-94 

ST94-6418 

Delhi  Gas  Pipeline 
Corp. 

08-29-94 

C 

25,000 

N 

08-01-94 

Indef. 

ST94-6419 

Seagull  Shoreline 
System. 

Northern  Natural 
Gas  Co. 

08-29-94 

C 

10,500 

N 

06-01-94 

Indef. 

ST94-6420 

Delhi  Gas  Pipeline 
Corp. 

ANR  Pipeline  Co..  et 
al. 

08-29-94 

C 

2,500 

N 

08-01-94 

Indef. 

ST94-6421 

Pacific  Gas  Trans- 
mission Co. 

Tristar  Gas  Co  

08-29-94 

G-S 

50,000 

N 

08-02-94 

Indef. 

ST94-6422 

El  Paso  Natural  Gas 
Co. 

Anthem  Energy  Co.. 
LP 

08-29-94 

G-S 

77.250 

N 

08-01-94 

Indef. 

ST94-6423 

El  Paso  Natural  Gas 
Co. 

Hadson  Gas  Sys- 
tems, Inc. 

08-29-94 

G-S 

40.000 

N 

08-01-94 

Indef. 

ST94-6424 

Texas  Eastern 
Transmission 
Corp. 

Texas  Eastern 

GGR  Energy  

08-29-94 

G-S 

50.000 

N 

07-30-94 

Indef. 

ST94-e-.25 

Associated  Intra- 

08-29-94 

G-S 

28,500 

N 

08-02-94 

Indef 

Transmission 

state  Pipeline  Co. 

Corp. 

ST94-6426 

Texas  Eastern 
Transmission 
Corp. 

Noble  Gas  Market- 
ing. Inc. 

08-29-94 

G-S 

87,500 

N 

08-06-94 

Indet. 

ST94-6427 

Texas  Eastern 
Transmission 
Corp. 

North  Atlantic  Utili- 
ties. 

08-29-94 

G-S 

31.050 

N 

08-01-94 

Indef. 

ST94-6428 

fvlississippi  River 
Trans.  Corp. 

Equitable  Resources 
Marketing  Co. 

08-29-94 

G-S 

100.000 

Y 

07-29-94 

Indef. 

ST94-6429 

Natural  Gas  P/L  Co 
of  Anr>erica. 

Midcon  Gas  Sen/- 
k^sCorp. 

08-29-94 

B 

50.000 

Y 

12-01-91 

Indef. 

ST64-6430 

Natural  Gas  P'L  Co 
of  America. 

Cenergy,  Inc  

08-29-94 

G-S 

30,000 

N 

0^-01-93 

Indef. 

Sr>4-6431 

Natural  Gas  P/L  Co 
of  Amerka. 

Total  Petroleum  Inc 

08-30-94 

G-S 

12.500 

N 

F 

07-01-94 

11-30-98 

S   )4-6432 

Natural  Gas  P/L  Co 
of  America. 

Catex  Vitol  Gas.  Inc 

08-30-94 

G-S 

10.000 

N 

F 

08-01-94 

7-31-95 
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ST94-6433 

Natural  Gas  P/L  Co 

Americar 

Hunter 

08-30-94 

G-S 

1.000 

N 

F 

08-01-94 

11-30-00 

' 

of  America. 

Energy 

ST94-6434 

Natural  Gas  P/L  Co 
of  America. 

Valero  G 
ing,  L.I 

is  Market- 

08-30-94 

G-S 

25.000 

N 

F 

08-01-94 

8-31-94 

ST94-6435 

Natural  Gas  P/L  Co 

of  America. 
Natural  Gas  P/L  Co 

Chevron 

J.S.A..  Inc 

08-30-94 

G-S 

25,000 

N 

F 

08-01-94 

9-30-94 

ST94-6436 

Arcadian 

Corp 

08-30-94 

G-S 

17.000 

N 

F 

08-01-94 

7-31-95 

of  America. 

ST94-6437 

Natural  Gas  P/L  Co 

Universit 

of  Illinois  . 

05-30-94 

G-S 

5.000 

N 

F 

08-01-94 

8-31-04 

3194-6438 

Natural  Gas  P/L  Co 
of  America. 

Associat< 
Gas.  Ir 

j  Natural 

08-30-94 

G-S 

9.000 

N 

F 

08-01-94 

7-31-96 

ST94-6439 

Natural  Gas  P/L  Co 
of  America. 

National  i 
sourcei 

ias  Re- 
LP. 

08-30-94 

G-S 

50,000 

N 

1 

08-06-94 

Indef. 

ST94-6440 

Natural  Gas  P/L  Co 
of  America. 

Aquila  Er 
keting  i 

3rgy  Mar- 
;orp. 

08-30-94 

G-S 

25.000 

N 

F 

08-01-94 

4-30-95 

ST94-6441 

Panfiandle  Eastern 

Cargill,  Ir 

. 

08-30-94 

G-S 

100.000 

N 

1 

08-01-94 

4-30-99 

Pipe  Line  Co. 

ST94-6442 

Panhandle  Eastern 
Pipe  Line  Co. 

Sithe/lndi 
Power 

pendence 
'artners. 

08-30-94 

G-S 

36,050 

N 

F 

03-01-94 

1-31-15 

ST94-^443 

Panhandle  Eastern 
Pipe  Line  Co. 

Semco  E 
ices.  In 

lergy  Serv- 

08-30-94 

G-S 

26.445 

N 

F 

08-01-94 

3-31-95 

ST94-5444 

Panhandle  Eastern 
Pipe  Line  Co. 

Sonat  Mi 

•kGting  Co 

08-30-94 

G-S 

55.000 

N 

1 

08-01-94 

7-31-96 

ST94-6445 

Panhandle  Eastern 
Pipe  Line  Co. 

Mississip 
Trans. 

i  River 
.orp. 

08-30-94 

G 

5.000 

N 

1 

08-01-94 

7-31-96 

ST94-6446 

Seagull  Shoreline 
System. 

Northern 
Gas  C< 

Jatural 

03-29-94 

C 

10.000 

N 

1 

02-01-94 

Indsf. 

ST94-6447 

Channel  Industries 
Gas  Co. 

Tennesse 
Pipeline 

3  Gas 
Co.,  et  al.. 

08-30-94 

c 

100.000 

Y 

1 

08-01-94 

Indef. 

ST94-6448 

Iroquois  Gas  Trans. 
System,  L.P. 

Direct  Ga 
lesco,  1 

!  Supply/ 
ic. 

08-30-94 

G-S 

11.673 

N 

F 

08-01-94 

9-01-94 

ST94-6449 

Iroquois  Gas  Trans. 

Transco 

nergy 

08-30-94 

G-S 

20.000 

N 

F 

0.8-01-94 

9-01-94 

System,  LP. 

Market 

ig  Co. 

ST94-6450 

Iroquois  Gas  Trans. 
System.  L.P. 

Direct  Ga 
lesco.  1 

i  Supply/ 

ic. 

08-30-94 

G-S 

1 1 .720 

N 

F 

08-01-94 

9-01-94 

ST94-6451 

Iroquois  Gas  Trans. 
System.  L.P. 

Phibro  Oi 
Inc. 

&Gas, 

08-30-94 

G-S 

7.021 

N 

F 

08-01-94 

9-01-94 

ST94-6452 

Iroquois  Gas  Trans. 
System,  L.P. 

Phibro  Oi 
Inc. 

a  Gas. 

08-30-94 

G-S 

7.000 

N 

F 

08-01-94 

9-01-94 

ST94-6453 

Iroquois  Gas  Trans. 
System.  L.P. 

Northeas' 
Service 

Utilities 
Co. 

08-30-94 

G-S 

280.000 

N 

1 

08-02-94 

Indof. 

ST94-6454 

Iroquois  Gas  Trans. 
System.  L.P. 

Transco  1 
=Market 

norgy 
igCo. 

08-30-94 

G-S 

20.000 

N 

F 

08-01-94 

9-01-94 

ST94-6455 

Iroquois  Gas  Trans. 
System,  LP. 

Direct  Ga 
lesco.  1 

;  Supply/ 
ic. 

08-30-94 

G-S 

12.000 

N 

F 

08-01-94 

9-01-94 

ST94-6456 

Northern  Natural 
Gas  Co. 

NGC  Tra 
Inc. 

sportation. 

08-30-94 

G-S 

29,600 

N 

F 

08-01-94 

10-31-94 

ST94-^457 

Northern  Natural 
Gas  Co. 

Archer  D, 
land. 

niels  Mid- 

08-30-94 

G-S 

10,000 

N 

F 

08-01-94 

7-30-95 

ST94-6458 

Florida  Gas  Trans- 

City of  T£ 

lahassee  . 

08-31-94 

G-S 

10,000 

N 

08-18-94 

Indef. 

_ 

mission  Co. 

ST94-6459 

Florida  Gas  Trans- 
mission Co. 

CNS/Olyr 
Service 

ipis  Gas 

03-31-94 

G-S 

30,000 

N 

03-13-94 

Indef. 

ST94-«460 

Florida  Gas  Trans- 
mission Co. 

Onyx  Ga! 
Co..  L.( 

Marketing 

08-31-94 

G-S 

15,000 

N 

08-25-94 

Indef. 

ST94-6461 

Columbia  Gas 
Transmission 
Corp. 

O&R  Ene 

gy  Inc 

08-3^-94 

G-S 

N/A 

N 

08-15-94 

Indef. 

ST94-6462 

Columbia  Gas 
Transmission 
Corp. 

Appalach 
Sales. 

in  Gas 

08-31-94 

G-S 

N/A 

N 

07-20-94 

Indef. 

ST94-6463 

Columbia  Gas 
Transmission 
Corp. 

Vineland 
tiori  Lin 

/ogenera- 
ited  Part. 

08-31-94 

G-S 

N/A 

N 

07-20-94 

Indef. 

ST94-6464 

Midcon  Texas  Pipe- 
line Corp. 

Texaco  G 
ing  Inc. 

is  Market- 

08-31-94 

G-l 

10,000 

N 

08-13-94 

Indef. 

ST94-6465 

Tennessee  Gas 
Pipeline  Co. 

Northeast 
ural  Ga 

Ohio  Nat- 
iCo. 

08-31-94 

B 

1,500 

N 

F 

08-05-94 

Indef. 

ST94-6466 

Midwestern  Gas 

Southern 

ndiana 

08-31-94 

G-S 

4.856 

N 

F 

08-12-94 

Indef. 

Transmission  Co. 

Gas& 

ilectric  Co. 
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ST94-6467 
ST94-6468 
ST94-6469 
ST94-6470 
ST94-6471 

Midwestern  Gas 

Transmission  Co. 
Tennessee  Gas 

Pipeline  Co. 
Williston  Basin  Inter. 

P/L  Co. 
El  Paso  Natural  Gas 

Co. 
K  N  Interstate  Gas 

Trans.  Co. 

Tenneco  Gas  Mar- 
keting Co. 

Yankee  Gas  Serv- 
ices Co. 

Raintow  Gas  Co  .... 

Merkjian  Oil  Trading 
Inc. 

Westar  Trans- 
mission Co  Inc. 

08-31-94 
08-31-94 
08-31-84 
08-31-94 
C8-31-94 

G-S 

G-S 
G-S 
G-S 
B 

20.000 
14.000 
500,000 
10.300 
50.000 

A 
N 

A 
N 
A 

F 
F 
1 
1 

1 

08-01-94 
08-01-94 

08-01-94 
08-02-94 
03-01-94 

Indef. 
Indef 
7-31-96 
Indef 
Indel 

'  Notice  of  transactrons  does  not  constitute  a  determination  that  filings  comply  w.th  commission  regulations  in  accordance  with  order  No  436 
(final  mie  and  notice  requesting  supplemental  comments,  50  FR  42.372,  10/10/85).  w  oa  ^-v.  «....  u.ue.  ^^u.  m^ 

.     "  Estimated  maximum  daily  volumes  includes  volumes  reoorted  by  the  filing  company  in  MMBTU  MCF  and  DT 

Si^'^^}'^'^  °'  ^fP°?'"9  company  to  entities  involved  in  the -transaction.  A  "Y"  indM^ates  affiliation,  an  "A"  indicates  marketing  affiliation  ar<J  a 
N   mdicateo  no  atliliation.  »  -,-•>< » 


|FR  Doc.  94-25660  Filed  10-17-94;  8:45  am) 
BtLLING  CC  IE  $717-01-P 


[Docket  No.  RP94-43-O07] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

Octobtr  12,  1004. 

Take  notice  that  on  CX.tobor  6,  1994, 
ANR  Pipeline  Company  (ANR). 
tendered  for  filing  revised  tariff  sheets 
to  its  Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  FERC  Gas  Tariff, 
which  ANR  proposes  to  be  effective  on 
the  dates  stated  thnreon. 

ANR  states  that  the  revised  tariff 
sheets  are  being  submitted  in 
compliance  with  the  Commission's 
"Order  Accepting  Revised  Tariff  Shoots, 
Subject  to  Refund  and  Conditions" 
issued  September  21,  1994.  in  the 
cnptionod  proceeding. 

ANR  states  that  each  of  its  Volume 
Nos.  1  and  2  customers,  interested  State 
Commissions  and  all  parties  on  the 
Commission's  service  list  have  boon 
apprised  of  this  filing  via  U.S.  Mail. 

Any  person  desiring  to  protest  said 
fding  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E., 
Washinpton,  D.C.  20426  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  October  19, 1994. 
Protest  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this 
application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-25647  Filed  10—17-94;  8:45  am] 
BikUNO  COOe  e717-0t-M 


(Docket  No.  SA94-5-000] 

Centana  Intrastate  Pipeline  Company; 
Petition  for  Adjustment 

Oitobir  12. 1'yi4. 

Take  notice  that  on  September  27. 
1994,  Contana  Intrastate  i'ipoline 
Company  (CIPCO)'  filod  pursuant  to 
Section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1 978  (NGPA).  a  petition  for 
adjustment  from  284.123tb)(l)(ii)  of  the 
Commission's  regulations  to  permit 
CII'CO  to  use  its  tariff  on  file  with  the 
Railroad  Commission  of  Texas  (TRC)  for 
services  performed  pursuant  to  NGPA 
Soction  311. 

In  support  of  its  petition.  CIPCO  states 
that  it  is  an  intrastate  pipeline  operating 
in  the  .State  of  Texas,  and  is  a  gas  utility 
subjiTt  to  the  jurisdiction  of  the  TRC. 
CIPCO  owns  and  operates  the 
transmission  and  storage  facilities 
formerly  owned  by  Winnie  Pipeline 
Company,  which  continues  to  operate  as 
an  intrastate  pipeline.  CIFCO's 
transportation  and  storage  rates  are 
subject  to  regulation  by  llio  TRC.  CIPCO 
'provides  Section  311  transportation  and 
storage  service  on  behalf  of  interstate 
pipeline  companies  or  local  distribution 
companies  served  by  interstate  pipeline 
companies  for  a  charge  not  to  exceed  the 
rates  on  file  with  the  TRC.  CIPCO 
desires  the  Commission  to  print  an 
adjustment  to  CIPCO  to  avoid  any 
confusion  with  Winnie,  which  also  has 
adjustments  for  transportation  and 
storage.* 

The  regulations  applicable  to  this 
proceeding  arc  found  in  Subpart  K  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  rate  proceeding  must 
file  a  motion  to  intervene  In  accordance 
with  Sections  385.211  and  385.214  of 


the  Cioinmission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filod 
with  the  Secretary  of  the  Commission 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  for  adjustment  is  on  file  with 
the  Commission  and  is  available  for 
public  inspoction. 
Lois  D.  Cashpll, 
Sfrrt'lary. 

jFK  Doc.  94-25657  Kili-d  10-17-04;  H;45  iir.:\ 
BiLLiNG  COOE  671 7-01 -M 


■  Formerly  Monument  Intrastate  Pipeline 
Company. 

»41  FERC  1 61,187  (1987);  61  FERC  1 61.152 
(1992). 


(Docket  No.  RP94-1 58-005] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  12,  l'J94. 

Take  notice  that  on  Octot)or  6.  I<iy4. 
Columbia  Gns  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  shoots 
to  be  effective  Oc:tober  1.  1994: 

First  Revised  Sh'-ct  No.  90 
First  Revised  Sheet  No.  97 

Columbia  states  the  instant  filing  Is 
being  made  pursuant  to  Ordering 
Paragraph  (B)  of  the  Commission's  order 
issued  September  21, 1994,  in 
Columbia's  Account  No.  191  dinjct 
billing  proceeding  in  Docket  No.  RP94- 
158,  et  al.  Ordering  Paragraph  (B) 
required  Columbia  to  file  with  each 
customer's  monthly  direct  bill 
recalculated  based  upon  customer's 
elections  of  extended  amortization 
periods,  including  carrying  charges 
reflecting  the  amortization  period 
chosen. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
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such  protes|s  should  be  filed  on  or 
before  October  19, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-25648  Filed  10-17-94;  8:45  am] 
etLUhQ  CODE  67ir-01-M 


[Docket  No.  PR94-2m)0OJ 

Llano,  Inc.;  Petition  for  Rate  Approval 

October  12. 1994.  ^ 

Take  notice  that  on  September  27. 
1994,  Llano,  Inc.  (Llano)  filed  pursuant 
to  §  284.123(b)(2)  of  the  Commission's 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
ns  fair  and  equitable  market-based  rates 
for  firm  and  intorruptible  storage  and 
transportation  services  performed  under 
Section  311(a)(2)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA). 

Llano  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  Section 
2(16)  of  the  NGPA  and  it  owns  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  New  Mexico.  Pipeline 
proposes  an  effective  date  of  September 
27,  1994. 

Pursuant  to  §  284. 123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may,  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceedin"^  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the.  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with     - 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  October  27, 1994.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretory. 

(FR  Doc.  94-25654  Filed  10-17-94;  8:45  am] 
BILUNO  CODE  «7ir-01-M 


Docket  No.  PR94-22-000] 

Aobil  Vanderbllt-Beaumont  Pipeline 
Company;  Petition  for  Rate  Approval 

Dctober  12,  1994. 

Take  notice  that  on  September  30, 
1994,  Mobil  Vanderbilt-Beaumont 
ipeline  Company  (MVB)  filed  pursuant 
o  §  284.123(b)(2)  of  the  Commission's 
egulations,  a  petition  for  rate  approval 
equesting  that  the  Commission  approve 
IS  fair  and  equitable  a  maximum  rate  of 
iO.03  per  MMBtu  for  transportation 
ervices  performed  under  Section 
111(a)(2)  of  the  Natural  Gas  Policy  Act 
if  1978  (NGPA)  on  its  LaGloria  pipeline 
egment. 

MVB  states  that  it  is  an  intrastate 
iipeline  within  the  meaning  of  Section 
:(16)  of  the  NGPA  and  it  owns  and 
perates  an  intrastate  pipeline  sj'stem  in 
he  State  of  Texas.  MVB  proposes  an 
ffcctive  date  of  October  1, 1994. 

Pursuant  to  §284.123(b)(2)(ii),  if  the 
lommission  does  not  act  within  150 
ays  of  the  filing  date,  the  rate  will  be 
leemed  to  be  fair  and  equitable  and  not 
n  excess  of  an  amount  which  interstate 
lipelines  would  be  peritiitted  to  charge 
or  similar  transportation  service.  The 
'ommission  may,  prior  to  the  expiration 
f  the  150-day  period,  extend  the  time 
or  action  or  institute  a  proceeding  to 
fford  parties  an  opportunity  for  written 
omments  and  for  the  oral  presentation 
if  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
lis  rate  proceeding  must  file  a  motion 
3  intervene  in  accordance  with 
§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
rocedures.  All  motions  must  be  filed 
v'ith  the  Secretary'  of  the  Commission 
in  or  before  October  27, 1994.  The 
ictition  for  rate  approval  is  on  file  Vkith 
he  Commission  and  is  available  for 
•ublic  inspection. 
.ois  D.  Cashell, 
ecretary. 

FR  Doc.  94-25655  Filed  10-17-94;  8;45  am] 
ILLING  C00€  6717-01-M 


Docket  No.  TM95-2-59-000] 

lorthem  Natural  1j>as  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

I  )ctober  12, 1994. 
Take  notice  that  on  October  5. 1994, 
lorthem  Natural  Gas  Company 
Morthem).  tendered  for  filing  changes 
a  its  FERC  Gas  Tariff,  Fifth  Revised 

'  'olumeNo.  1. 
Northern  states  that  1  Rev  Fourteenth 
Revised  Sheet  No.  53  is  being  filed  to 
stablish  the  September  1994,  Index 
rice  for  determining  the  dollar/volume 

(  quivalent  for  any  transportation 


imbalances  that  may  exist  on  contracts 
between  Northern  and  its  Shippers. 
Northern  proposes  an  effective  date  of 
October  1.1994. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
EX]  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  19, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wll 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-25658  Filed  10-17-94;  8:45  ami 
BILLING  CODE  $717-01-M 


[Docket  No.  RP95-5-000] 

Northwest  Pipeline  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

October  12, 1994. 

Take  notice  that  on  October  6.  1994. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
November  6. 1994: 

Fiftli  Revised  Sheet  No.  5 

Fourth  Revised  Sheet  No.  225 

Third  Revised  Sheet  Nos.  226  and  227 

Second  Revised  Sheet  Nos.  228  through  232 

First  Revised  Sheet  No.  233 

Second  Revised  Sheet  No.  234 

First  Revised  Sheet  No.  235 

Second  Revised  Sheet  No.  236 

First  Revised  Sheet  No.  237 

Original  Sheet  Nos.  237-A  through  237-C 

Northwest  states  that  the  purposes  of 
this  filing  are  as  follows:  (i)  To  formaUze 
the  process  of  imbalance  makeup:  (ii)  to 
allow  Northwest  the  flexibility  to  entitle 
the  system  up  to  two  hours  before  the 
start  of  the  days  and  to  entitle  specific 
customers;  (iii)  to  enable  Northwest  to 
declare  one  of  three  levels  of  overtake 
entitlement  in  order  to  provide  less 
stringent  entitlement  parameters  in 
appropriate  cases:  (iv)  to  provide  for 
netting  of  Receiving  Party  and  Shipper 
Imbalances  for  each  customer;  and  (v)  to 


Federal  Register  /  Vol.  59,  No.  200  /  Tuesday.  October  18,  1994  /  Notices  52541 


define  and  provide  a  way  to  trade 
"Shipper  Imbalances." 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
jurisdictional  customers  and  upon 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  19. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-25651  Filed  10-17-94;  8:45  am) 
BILUNO  COOC  S717-01-M 


[Docket  No.  RP95-6-000] 

Northwest  Pipeline  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  12. 1994. 

Take  notice  that  on  October  6,  1994, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets  with  a  proposed  effective  date  of 
November  6, 1994: 

Third  Revised  Volume  No.  1 
Third  Revised  Sheet  No.  232 
Original  Sheet  Nos.  232-A  through  232-D 

Northwest  states  that  the  purpose  of 
this  filing  is  to  provide  for  operational 
flow  orders  (OFOs)  on  Northwest's 
system,  to  enumerate  the  circumstances 
under  which  OFOs  will  be  invoked,  to 
impose  penalties  on  parties  who  fail  to 
abide  by  such  OFOs.  to  limit  a  party's 
liability  for  actions  taken  in  accordance 
with  an  OFO  and  to  Umit  Northwest's 
liability  for  issuing  OFOs,  provided 
Northwest  acts  reasonably  and  in  good 
faith. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
jurisdictional  customers  and  upon 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E,  Washington, 


DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  October  19, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
Lois  D.  Cashell, 
Secretarj'. 
[FR  Doc.  94-25652  Filed  10-17-94;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP90-109-013] 

Pacific  Gas  Transmission  Co.; 
Compliance  Filing 

October  12, 1994. 

Take  notice  that  on  October  G,  1994. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  First  Revision 
Second  Revised  Sheet  No.  4  (proposed 
to  be  effective  January  1. 1994).  and 
Second  Revision  Third  Revised  Sheet 
No.  5  (proposed  to  be  effective  July  1. 
1 994).  to  its  FERC  Gas  Tariff.  First 
Revised  Sheet  No.  5  (proposed  to  be 
effective  January  1, 1994)  to  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1. 

PGT  states  that  the  tariff  sheets  which 
it  is  submitted  are  in  compUance  with 
the  Commission's  February  3, 1993. 
Opinion  No.  381.  62  FERC  §  61.109 
(1993). 

PGT  further  states  it  has  serxed  a  copy 
of  this  filing  upon  all  interested  state 
regulatory  agencies.  PGT's  jurisdictional 
customers  and  all  parties  on  the  official 
service  list  compiled  by  the  Secretary  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  19. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25646  Filed  10-17-94;  8:45  ami 

BILLING  COOE  6717-01-M 

[Docket  No.  RP95-4-000J 

Tennessee  Gas  Pipeline  Company; 
Rate  Filing 

October  12, 1994. 

Take  notice  that  on  October  6.  1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  Second  Revised  Sheet 
No.  177.  Second  Revised  Sheet  No.  180. 
Second  Revised  Sheet  No.  181.  First 
Revised  Sheet  No.  203.  First  Revised 
Sheet  No.  205.  Original  Sheet  No.  205 A, 
and  first  Revised  Sheet  No.  639. 
Tennessee  requests  an  effective  date  for 
the  above-referenced  sheets  of 
November  6.  1994. 

Tennessee  is  proposing  to  change  the 
fuel  and  use  provision  in  its  NET  Rate 
Schedule.  Currently,  those  NET 
Shippers  who  provide  their  own  fuel  are 
required  to  make  it  available  from  thoir 
Transportation  Quantity.  Tennessee 
proposes  to  eliminate  this  requirement 
so  that  those  NET  Shippers  who  provide 
fuel  can  provide  fuel  and  use  quantitit^ 
in  addition  to  their  Transportation 
Quantity.  The  result  of  this  change  is 
that  NET  Shippers  will  be  able  to 
receive  the  full  amount  of  their 
Transportation  Quantity  at  their  point(s,) 
of  delivery. 

Tennessee  proposes  to  modify 
Schedule  LMS-MA  by  changing  the 
delivery  limit  restriction  on  the  market 
area  aggregator  Operational  Balancing 
Agreement  (OBA)  fi-om  10,000  Dth  per 
day  to  300.000  Dth  per  day.  This 
increase  in  delivery  limits  will  be 
subject  to  a  five  percent  daily  variance, 
and  will  be  restricted  by  stated  delivery 
point  maximum  quantities  (based  on 
firm  entitlements).  Tennessee  has 
determined  that  it  is  able  to  afford 
aggregators  additional  flexibility  over 
what  is  currently  provided  in  the  Rate 
Schedule  without  adversely  affecting 
the  operational  integrity  of  the  pipeline. 

While  Tennessee  does  not  believe  any 
waivers  are  necessary,  Tennessee 
respectfully  requests  that  the 
Commission  grant  any  waivers  it  deems 
necessary  for  acceptance  of  this  filing. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
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filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections  211 
and  24  of  the  Commission's  Rules  of 
Practice  and  Procedure,18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
October  19, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doa  94-25650  Filed  10-17-94;  8:45  am] 

BILUMG  CODE  6717-01-M 


[Docket  No.  CP94-68-O02] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Tariff  Filing 

October  12.  1994. 

Take  notice  that  on  September  30, 
1994,  Transcontinental  Gas  Pile  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Original  Sheet 
No.  40C,  with  a  proposed  effective  date 
of  November  1. 1994. 

On  March  2. 1994.  the  Commission 
issued  a  Preliminary  Determination  On 
Nonenvironmental  Issues  approving 
TGPL's  1994  Southeast  Expansion 
project  (SE94),  including  the  initial  rates 
proposed  therein,  subject  to  a  final  order 
addressing  environmental  issues.  On 
May  27. 1994,  the  Commission  issued 
an  Order  Issuing  Certificate  which 

-  granted  final  certificate  authorization  for 
the  SE94  project  (May  27  order). 
Ordering  paragraph  (B)  of  the 
Commission's  May  27  order  directed 
TGPL  to  file  a  separately  stated 
incremental  rate  under  Rate  Schedule 
FT  for  the  firm  transportation  service 

^  under  SE94.  In  compliance  with  such 
directive  TGPL  states  that  it  is  filing 
Original  Sheet  No.  40C  which  sets^  forth 
the  initial  incremental  reservation  rate 
of  $12.70  per  Mcf  for  SE94  firm 
transportation  service.  In  addition,  all 
applicable  surcharges  under  Rate 
Schedule  FT  including,  hut  not  limited 
to,  the  ACA.  GRI  and  Order  No.  636 
transition  cost  surchai^ges  shall  apply  to 
SE94  finn  transportation  service. 
TGPL  states  that  copies  of  the  filing 

are  being  mailed  to  customers,  state 

commissions  and  other  interested 

parties. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  §385.211  of  die  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  19, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  thePublic  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

FR  Doc.  94-25653  Filed  10-17-94:  8:45  ami 
WLUNG  CODE  6717-01-M 
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Docket  No.  RP95-3-000] 

A/illiams  NaturatGas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

Dctober  12.  1994. 

Take  notice  that  on  October  5,  1994, 
iV illianis  Natural  Gas  Company  (WNG) 
endcred  for  filing  as  part  of  its  FERC 
jas  Tariff,  Second  Revised  Volume  No. 
I.  Second  Revised  Sheet  No.  11  and 
urst  Revised  Sheet  No.  12.  The 
jroposed  effective  date  of  these  tariff 
iheets  is  November  5, 1994. 

WNG  states  that  this  filing  is  being 
nade  pursuant  to  Article  14.1  of  the 
jcneral  Terms  and  Conditions  of  it's 
ariff  to  collect  up  to  $75  million  paid 
o  Amoco  Production  Company 
Amoco)  in  settlement  of  long-standing 
itigation  between  WNG  and  Amoco  in 
he  Wamsutter  area.  Such  payment  to 
"tnioco  is  made  pursuant  to  the  attached 
'rinciplcs  of  Settlement  between  WNG 
nd  Amoco.  This  litigation  was  listed  as 
lending  in  WNG's  previous  Account 
io.  191  filing  in  Docket  No.  RP94-296. 
n  the  Commission's  July  20, 1994,  order 
:  n  that  docket  (68  FERC  61,102),  WNG 
!  tates,  WNG  was  granted  permission  to 
eek  to  recover  costs  resulting  from  such 
tigation. 

WNG  states  that  a  copy  of  its  filing 
1  /as  served  on  all  jurisdictional 
(  ustomcrs  and  interested  state 
(fommissions. 

Any  person  desiring  to  be  heard  or  to 
I  rotest  said  filing  should  file  a  motion 
t )  intervene  or  a  protest  with  the 
1  ederal  Energy  Regulatory  Commission, 
i  25  North  Capitol  Street,  N.E., 
1  k^asbington,  D.C  20426,  in  accordance 
y  .'ith  §§  385.214  and  385.211  of  the 
( Commission's  Rules  and  Regulations. 
i  11  such  motions  or  protests  should  be 
I  led  on  or  before  October  19. 1994. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-25049  Filed  10-17-94;  8:45  am] 

BILUNG  CODE  •717-01-M 


[Docket  No.  ER94-1 457-000] 

Cametot  Energy  Services;  Notice  of 
Issuance  of  Order 

October  13, 1994. 

On  July  15, 1994  and  August  15, 1994, 
Camelot  Energy  Services  (Camelot) 
submitted  for  filing  a  rate  schedule 
under  which  Camelot  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Camelot  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Camelot 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  CameloL 

On  September  30,  1994.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Camelot  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  ^25 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Camelot  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 


approval  of  Camelot 's  issuances  of 
securities  or  assumptions  of  liability, 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
31, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  NE..  Washington, 
DC  20426. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-25715  Filed  10-17-94;  8:45  amj 
BILUNO  CODE  6717-01-M 
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Pocket  No.  ER94-1 580-000] 

Energy  Resources  Marketing,  Inc.; 
Notice  of  Issuance  of  Order 

October  13, 1994. 

On  August  22,  1994,  Energy 
Resources  Marketing,  Inc.  (ERM) 
submitted  for  filing  a  rate  schedule 
under  which  ERM  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  ERM  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  ERM 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issu.'inces  of  securities  and 
assumptions  of  liability  by  ERM. 

On  September  30,  1Q94,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  ERM  should  file  a  motion  to 
inter\ene  or  protest  vdth  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stieet,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  ERM  is  authorized  to  issue 
securities  and  assume  obfigations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  o^  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aJSiBcted  by  continued 


approval  of  ERM's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
31.1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Su«et,  N.E.  Washington. 
D.C.  20426. 
Lois  D.  Cashell, 
Secn^tary. 

[FR  Doc  94-25717  Filed  10-17-94;  8:45  am) 
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Equitable  Power  Services  Company; 
Notice  of  Issuance  of  Order 

October  13, 1994. 

On  August  5,  1994,  Equitable  Power 
Services  Company  (Equitable  Power) 
submitted  for  filing  a  rate  schedule 
under  which  Equitable  Power  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Equitable  Power  also  requested  waiver 
of  various  Commission  regulations.  In 
particular.  Equitable  Power  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liability  by  Equitable 
Power. 

On  September  8,  1994.  pursuant  to 
delegated  authority,  ihe  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Equitable  Power  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Equitable  Power  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interests,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Equitable  Power's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  in  this 
instance  the  deadline  for  filing  motions 
to  intervene  or  protests  will  be  thirty 
days  from  the  date  of  this  notice,  and 
will  be  November  14, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  fi'om  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street.  N.E.,  Washington. 
DC  20426. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-25716  Filed  10-17-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5092-9] 

Acid  Rain  Program;  Notice  of  Final 
Compliance  Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  final  sulfur  dioxidr 
and  nitrogen  oxides  compliance  plans. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  approving  5-ycar 
sulfur  dioxide  (SOj)  compliance  plans 
which  modify  previously  issued  fin.il 
Phase  I  Acid  Rain  Permits,  according  to 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72),  for  the  following  6  utility 
plants.  Grand  Tower,  Mcredosia,  and 
Newton  in  Illinois;  Paradise  in 
Kentucky;  Cumberland  and  Gallatin  in 
Tennessee. 

The  U.S.  Environmental  Protcr:tion 
Agency  (EPA)  is  approving  S-year 
nitrogen  oxides  (NO,)  compliance  plnns. 
according  to  the  Acid  Rain  Progrnin 
regulations  (40  CFR  part  76).  for  tho 
following  48  utility  plants:  Colbert  and 
E  C  Gaston  in  Alabama;  Crist  in  Florida; 
Bowen.  Hammond.  Jack  McDonough. 
Wansley.  and  Yates  in  Georgia; 
Coleman,  Cooper,  East  Bend.  Elmer 
Smith,  Ghent,  Green  River,  H  L 
Spurlock,  HMP  &  L  Station  2.  and  R  D 
Green  in  Kentucky.  Jack  Watson  in 
Mississippi,  Gallatin  and  Jchnsonville 
in  Tennessee;  Baldwin,  Grand  Tower. 
Hennepin,  Hutsonville,  Joppa  Steam. 
Meredosia.  Newton,  and  VermiUon  in 
Illinois;  Elmer  Stout  in  Indiana,  J  H 
Campbell  in  Michigan,  High  Bridge,  and 
Sheii)ume  County  in  Minnesota; 
Ashtabula,  Conesville.  East  Lake, 
Edgewater,  Gorge,  Miami  Fort,  Picway, 
R  E  Burger,  Toronto.  Walter  C  Beckjord. 


and  W  H  Sammis  in  Ohio;  Genoa,  and 
Pulliam  in  Wisconsin;  Gadsby  in  Utah; 
Jim  Bridger  and  Wyodak  in  Wyoming. 
FOR  FURTHER  INFORMATION:  Contact  the 
following  persons  Sot  more  information 
about  a  permit  listed  in  this  notide:  for 
plants  in  Alabama.  Florida,  Georgia, 
Kentucky,  Mississippi,  and  Tennessee, 
Brian  Beals,  EPA  Region  4,  (404)  347- 
5014;  for  plants  in  Illinois,  Cecilia 
Mijares,  EPA  Region  5,  (312)  886-0963; 
for  plants  in  Indiana,  Genevieve 
Nearmyer.  EPA  Region  5,  (312)  353- 
4761;  for  plants  in  Michigan  and 
Wisconsin,  Beth  Valenziano,  EPA 
Region  5,  (312)  886-2703;  for  plants  in 
Minnesota,  Allan  Batka,  EPA  Region  5, 
(312)  353-7316;  for  plants  in  Ohio, 
Franklin  Echovarria,  EPA  Region  5, 
(312)  886-9653;  for  plants  in  Utah  and 
Wyoming.  Mark  Komp,  EPA  Region  8. 
(303) 293-0956. 

Dated:  October  12. 1994. 
Brian  J.  McLean, 

Director,  Acid  lialn  Division.  Office  of 
Atmospharic  Programs,  Office  of  Air  and 
Radiation. 

|FR  Doc.  94-25745  Filed  10-17-94;  8:45  am] 
BILLING  CODE  656C-50-P 

[FRL-5092-7] 

Nominations  for  Exemptions  to  the 
Production  and  l.mport  Phaseout  of 
Ozone  Depleting  Substances  for  Uses 
Satisfying  the  Montreal  Protocol 
"Essential  Use"  Criteria 

AGENCY:  Environmental  Proiectifin 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Through  this  notice,  the  U.S. 
Environmental  Protection  Agoncy  is 
requesting  applications  for 
consideration  at  the  Seventh  Meeting  of 
tho  Parties  to  the  Montreal  Protocol  to 
be  held  in  late  1995  for  exemptions  to 
the  production  and  import  phase-out  for 
ozone-dopleting  substances  including 
halons  in  1996  and  subsequent  years, 
and  for  all  other  Class  I  substances  for 
production  in  1997  and  subsequent 
years  (including  CFC-11,  CFC-12,  CFC- 
113.  CFG-114,  CFC-115,  CFC-13,  CFC- 
111,  CFC-li2.  CFC-211,  CFC-212, 
CFC-213;  CFC-214.  CFC-215,  CFC-216. 
CFC-217,  Carbon  Tetrachloride,  and 
Methyl  Chloroform). 

Nominations  for  essential  use 
exemptions  for  production  in  1996  for 
Cla.ss  I  substances  other  than  halon  were 
solicited  in  a  previous  Federal  Register 
Notice  (58  FR  29410;  May  20, 1993)  and 
recommendations  by  the  Montreal 
Protocol  Technology  and  Economics 
Assessment  Panel  have  been  forwarded 
to  the  Parties  for  consideration  at  the 
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Jixth  Meeting  of  the  Parties,  to  be  held 
Dctober  3-5. 1994.  Therefore  no 
idditional  applications  for  essential 
ises  for  these  Class  I  substances  in  1996 
vill  be  considered  in  this  data  call.  The 
;  esults  of  the  previous  solicitations  and 
ubsequent  actions  taken  by  tho 
'rotocol  Parties  are  described  in  this 
Notice. 

lATES:  Applications  for  essential  use 
i  xemptions  eligible  for  consideration  at 
he  Seventh  Meeting  of  the  Parties  must 
le  submitted  to  EPA  no  later  than  45 
I  lays  after  date  of  publication  of  this 
:  loticc  in  order  for  the  U.S.  government 
0  complete  its  review  and  to  submit  its 
lominations  to  the  United  Nations 
invironment  Programme  (UNEP)  and 
le  Protocol  Parties  by  January  1,  1995. 
DDRESSES:  Karen  Metchis,  Program 
lanager;  Essential  Use  Exemptions; 
lail  Stop  6205J;  U.S.  Environmental 
'rotection  Agency;  401  M  Street,  S.W.; 
Vashington.  D.C.  20460. 
OR  FURTHER  INFORMATION  CONTACT: 
[arcn  Metchis,  Substitutes  Analysis  and 
Review  Branch,  Stratospheric  Protection 
)ivision  (6205J),  Office  of  Atmospheric 
rograms.  Environmental  Protection 
Lgency,  401  M  Street.  S.W., 
'  Vashington.  D.C.  20460;  Phone  (202) 
:  33-9193;  FAX  (202)  233-9579.  General 
i  iformation  may  be  obtained  from  the 
i  tratospheric  Ozone  Hotline  at  1-800- 
;  96-1996  or  (202)  775-6G77. 

'.  UPPLEMENTARY  INFORMATION: 

'  able  of  Contents 

1   nackground — The  Essential  Use 

Nomination  Process 
1  .  Siiiiimary  of  Actions  to  Date 
1  I.  Kequest  fur  Applications  for  Production 

of  Halons  in  1996,  and  of  All  Class  I 

Substances  in  1997  and  Subsequent 

Years 

Backi3;round — The  Essential  Use 
I  iumination  Process 

As  described  in  previous  Federal 
1  Register  notices,  the  Parties  to  the 
I  lontrcal  Protocol  on  Substitutes  tliat 
i  loplete  the  Ozone  Layer  (the  Parties) 
!  ::^reod  during  the  Fourth  Meeting  in 
( iopcnhagen  on  November  23-25, 1992, 
1 5  accelerate  the  phase-out  schedules  for 
( :lass  I  ozone-depleting  substafices. 
J  pecifically,  the  Parties  agreed  to  phase 
I  ut  the  production  of  halons  by  January 

,  1994  and  the  production  of  other 
(  lass  I  substances,  e.xcept  Methyl 

romide.  by  January  1, 1996.  The 
I  arties  also  took  decisions  and  adopted 
I  ^solutions  on  a  variety  of  other  matters, 
i  icluding  the  criteria  to  be  used  for 
i  Uovving  "essential  use"  exemptions 
i  om  the  phase  out  of  production  and 
i  nportation  of  controlled  substances  for 
I  ses  considered  essential.  Language 
I  igarding  essential  uses  was  added  to 


the  Protocol  provisions  in  Article  2 
governing  the  control  measures. 
Decision  IV/25  of  the  Fourth  Meeting  of 
the  Protocol  details  the  specific  criteria 
and  review  process  for  granting 
essential  use  exemptions.  The  Parties 
recognized  the  importance  of  including 
su(:h  an  exemption  because  of  the 
accelerated  phaseout  dates  for  these 
chemicals. 

At  the  Fifth  Meeting  of  the  Parties 
held  on  November  17-19, 1993  in 
Bangkok,  the  Parties  modified  the 
timetable  for  the  nomination  of  essential 
uses  for  all  controlled  substances. 
Pursuant  to  Decision  V/18,  Parties  may 
nominate  production  of  a  controlled 
substance  for  uses  meeting  the  essential 
use  ci  iteria  by  January  1  of  each  year. 
Decisions  on  such  nominations  will  be 
taken  by  the  Parties  in  that  year  in 
which  the  nomination  is  made  for 
production  in  any  subsequent  year.  In 
accordance  with  this  new  timetable,  the 
UNEP  Montreal  Protocol  Technology 
and  Economics  Assessment  Panel  (the 
Panel)  and  its  relevant  Technical 
Options  Committees  will  review  and 
develop  recommendations  on  the 
nominations  and  submit  their  report  to 
the  Protocol  Parties. 

Nominations  caabe  for  production  in 
any  year  after  the  date  on  which  the 
substance  is  phased  out  and  can  be  for 
more  than  one  calendar  year.  For 
example,  a  nomination  could  be 
submitted  by  January  1, 1995  for  a  halon 
essential  use  Decision  at  the  Meeting  of 
the  Parties  in  late  1995  to  allow  for 
production  of  halons  beginning  in  1996. 
If  adequate  supplies  of  halons  were 
-available  for  1996.  but  thought  to  be 
unavailable  beginning  in  1997,  an 
application  in  1995  could  request  the 
production  exemption  for  1997.  The 
Parties  may  choose  to  grant  the 
production  exemption  for  one  nr  more 
of  tlie  nominated  years,  but  eoch 
approved  or  pending  application  can  be 
reconsidered  and  modified  by  llie 
Parties  at  their  annual  meetings.  In  cases 
where  companies  believe  they  have  a 
use  meeting  the  essential  use  criteria  but 
where  an  adequate  supply  of  the 
controlled  substance  is  currently 
available,  an  application  generally  need 
not  be  made  at  tliis  time.  Applications 
for  these  uses  may  be  made  at  a  later 
date  for  consideration  at  subsequent 
meetings  of  the  Parties,  and  EPA  intends 
to  solicit  applications  annually.  Thus, 
the  process  permits,  but  does  not 
require,  that  applications  for  essential 
uses  for  future  years  may  be  made  prior 
to  those  years  to  facilitate  planning. 

In  estaolishing  these  essential  uses 
exemptions,  the  Parties  set  out  criteria 
to  apply  to  identify  eUgible  essential 
uses  and  established  a  process  for  the 


Parties  to  decide  which  uses  would 
qualify  under  this  provision.  Decision 
IV/25  states  that  "a  use  of  a  controlled 
substance  should  qualify  as  essential 
only  if:  (i)  It  is  necessary  for  the  health, 
safety  or  is  critical  for  the  functioning  of 
society  (encompassing  cultural  and 
intellectual  aspects);  and  (ii)  there  are 
no  available  technically  and 
economically  feasible  alternatives  or 
substitutes  that  are  acceptable  from  the 
standpoint  of  environment  and  health". 
In  addition,  the  Parties  agreed  "that 
production  and  consumption,  if  any,  of 
a  controlled  substance,  for  essential  uses 
should  be  permitted  only  if:  (i)  All 
economically  feasible  steps  have  been 
taken  to  minimize  the  essential  use  and 
any  associated  emission  of  the 
controlled  substance;  and  (ii)  the 
controlled  substance  is  not  available  in 
sufficient  quantity  and  quality  from  the 
existing  stocks  of  banked  or  recycled 
controlled  substances." 

Any  essential  use  exemptions  would 
also  have  to  comply  with  the  provisions 
of  the  Clean  Air  Act  (CAA).  Section  604 
authorizes  the  granting  of  specific 
exemptions  from  the  phaseout 
schedules  contained  in  the  Clean  Air 
Act.  Specific  to  halons,  it  allows 
exemptions  for  aviation  safety  (section 
604(d)(3)],  national  security  [section 
604(f)],  and  fire  suppression  and 
explosion  prevention  [section  604(g)]. 
Other  exemptions  specified  in  section 
604  include  essential  uses  of  methyl 
chloroform  [section  604(d)(1)];  uses  of 
Class  I  substances  in  medical  devices 
[section  604(d)(2)];  and  uses  of  CFC-114 
for  national  security  [section  604(0].  To 
the  extent  that  an  accelerated  phaseout 
schedule  has  been  adopted  under  the 
Montreal  Protocol,  EPA  can  legally 
provide  exemptions  for  uses  not 
specified  in  the  CAA,  so  long  as  these 
exemptions  do  not  exceed  the  time 
limits  allowed  in  the  production 
reduction  schedule  contained  in  section 
604(a).  Since  section  604(b)  specifies  the 
phaseout  date  for  Class  I  substances  as 
2000  (2002  for  methyl  chloroform),  that 
section  effectively  limits  the  authority  of 
EPA  to  provide  essential  use 
exemptions  for  periods  after  the  CAA's 
production  termination  dates,  other 
than  for  the  specific  exemptions 
authorized  by  section  604. 

The  first  step  in  the  process  to  qualify 
a  use  as  essential  under  the  Protocol  is 
for  the  user  to  carefully  consider 
whether  the  use  of  the  controlled 
substance  meets  the  Protocol  criteria.  If 
the  user  believes  that  it  does,  the  user 
should  notify  EPA  of  the  candidate  use 
and  provide  sufficient  information  for 
EPA  and  the  Protocol  Parties  to  evaluate 
that  use  for  consistency  with  the  criteria 
adopted  by  the  Parties  in  Copenhagen. 


The  Panel  has  issued  a  handbook 
entitled  "Handbook  on  Essential  Use 
Nominations,"  available  from  EPA,  to 
guide  apphcants.  EPA  will  review  the 
candidate  for  exemption  and  will  work 
with  other  interested  federal  agencies  to 
determine  whether  or  not  it  should  be 
submitted  to  the  Ozone  Secretariat  for 
further  consideration.  Nominations 
submitted  to  the  Ozone  Secretariat  by 
the  U.S.  or  other  Parties  will  then  be 
directed  to  the  Panel  and  its  Technical 
Options  Committees  which  will  review 
submissions  and  prepare 
recommendations  to  the  Parties  for 
exemptions.  The  Panel  will  review  these 
nominations  to  determine  whether  the 
eligibility  criteria  have  been  satisfied 
and  will  examine  the  expected  duration 
of  the  essential  use,  emission  controls 
for  the  essential  use  application,  sources 
of  already  produced  controlled 
substances  that  are  available  to  meet  the 
essential  use,  and  the  steps  necessary  to 
ensure  that  alternatives  and  substitutes 
are  available  as  soon  as  possible  for  the 
proposed  essential  use.  The  Parties  also 
instructed  the  Panel  to  consider  the   ' 
environmental  acceptability,  health 
effects,  economic  feasibility,  availability 
and  regulatory  status  of  alternatives  and 
substitutes.  The  Panel's 
recommendations  are  then  considered 
by  the  Parties  who  subsequently  take 
final  action  on  each  proposed 
nomination.  If  the  Parties  decide  that  a 
specified  use  of  a  controlled  substance 
is  essential,  EPA  will  propose  regulatory 
changes  to  reflect  decisions  by  the 
Parties  consistent  with  the  CAA. 

If  a  user  of  the  controlled  substance 
determines  that  other  alternatives  are 
not  feasible  and  that  sources  of  future 
supply  do  not  exist,  the  user  should 
prepare  and  submit  to  EPA  an  essential 
use  application  as  described  below. 

II.  Summary  of  Actions  to  Date 

The  initial  cycle  of  implementing  the. 
essential  use  Decision  has  been 
completed  in  the  context  of  halons 
which  were  phased  out  of  production  at 
the  end  of  1993.  EPA  issued  a  Federal 
Register  notice  requesting  nominations 
for  essential  uses  of  halons  (February  2, 
1993;  58  FR  6786).  In  response,  the 
Agency  received  over  ten  nominations, 
but  was  able  to  work  vrith  applicants  to 
resolve  their  near-term  requirements.  As 
a  result,  the  U.S.  did  not  nominate  any 
uses  for  continued  halon  production  in 
1994.  About  a  dozen  other  nations 
submitted  nominations  which  were 
reviewed  by  the  Technical  and 
Economics  Assessment  Panel.  Because 
the  Panel  determined  that  in  each  case 
alternatives  existed  or  that  the  existing 
supply  of  banked  halons  was  adequate 
to  meet  near-term  needs,  it  did  not 


recommend  approval  of  any  of  the 
nominations.  In  November  of  1993.  at 
the  Fifth  Meeting,  the  Parties 
unanimously  adopted  the 
recommendation  of  the  Panel  not  to 
approve  any  essential  uses  for  the 
production  or  consumption  of  halons  in 
1994. 

EPA  issued  a  second  notice  for 
essential  use  nominations  for  halons  on 
October  18, 1993  (58  FR  53722).  These 
nominations  covered  possible 
production  of  halons  in  1995  for 
essential  uses.  In  response  to  this 
inquiry,  EPA  received  no  nominations. 

Only  one  nomination  (from  France) 
was  received  by  the  Panel  for 
production  and  consumption  of  halons 
for  an  essential  use  in  1995.  The  Panel 
did  not  recommend  approval  of  this 
nomination. 

EPA  also  issued  a  Federal  Register 
notice  requesting  nominations  for 
essential  use  applications  which  would 
need  to  continue  beyond  the  1996 
phaseout  of  consumption  and 
production  allowances  for  CFCs,  methyl 
chloroform,  carbon  tetrachloride,  and  ' 
hydrobromofluorocarbons  (Mav  20, 
1993,  58  FR  29410).  EPA  received  20' 
applications  in  response  to  this  notice. 
For  several  of  these  applications.  EPA 
determined  that  the  criteria  contained  in 
Decision  IV/25  had  not  been  satisfied. 
For  example,  two  applications  sought 
CFCs  for  servicing  existing  air- 
conditioning  equipment.  EPA  rejected 
these  applications  on  the  basis  that  ifall 
economically  feasible  steps  were  taken 
prior  to  the  1996  phaseout,  then  a 
combination  of  retrofits  and  existing 
supplies  of  banked  and  recycled  CFCs 
would  be  adequate  to  meet  near  term 
requirements.  However,  in  rejecting 
these  nominations,  the  United  States 
noted  that  servicing  existing  air- 
conditioning  and  refrigeration  remains  a 
major  challenge  to  the  successful 
transition  from  the  use  of  CFCs  and  that 
a  future  nomination  in  this  area  might 
be  necessary  if  a  combination  of 
retrofits,  replacements,  recycling, 
recovery  at  disprosal,  and  banking  do  not 
adequately  address  these  needs. 

Of  the  responses  to  the  Federal 
Register  request  for  essential  use 
apphcations,  the  United  States 
submitted  essential  use  nominations  to 
the  Protocol  (letter  from  Pomerance  to 
UNEP,  September  27, 1993)  for  the 
following  uses  of  CFCs: 

•  metered  dose  inhalers  and  other 
selected  medical  applications; 

•  a  bonding  agent  for  the  Space 
Shuttle; 

•  aerosol  wasp  killers; 

•  limited  use  in  a  specified  bonding 
agent  and  polymer  application;  and 
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•  a  generic  application  for  laboratory 
uses  under  specified  limitations. 

Nominations  from  the  U.S.  and  other 
countries  for  over  200  specific  uses  were 
submitted  to  the  Montreal  Protocol 
Secretariat  and  provided  to  the 
Technical  and  Economics  Assessment 
Panel  for  review.  In  March  1994,  the 
Panel  issued  the  "1994  Report  of  the 
Technology  and  Economic  Assessment 
Panel."  The  Report  includes  tlie  Panel's 
recommendations  for  essential-use 
production  and  consumption 


exemptions.  The  Panel  recommended 
that  essential  use  exemptions  be  granted 
for  nominations  oT: 

•  methyl  chloroform  in  solvent 
bonding  of  the  Space  Shuttle; 

•  CFCs  used  in  metered  dose 
inhalers;  and 

•  specific  controlled  substances 
needed  for  laboratory  and  analytical  ' 
applications. 

t'or  each  of  the  otlier  nominations 
submitted,  the  Panel  determined  that 
one  or  more  of  the  criteria  for  evaluating 


Essential  Uses  Recommend/  tion  by  the  UNEP  Technology  and  Economic  Assessment  Panel 


Company 


International   Pharmaceutical   &   Aerosol 
Consortium. 


Sterling  Winthrop 


NASA/Thiokol 


Global  Exemption 


The  nomination  for  es,sontial  uses  in 
1996. 1997  and  1908  of  CFCs,  methyl 
chloroform  and  carbon  tetrachloride  in 
laboratory  and  analytical  applications  is 
being  recommended  by  the  Technology 
and  Economic  Assessment  Panel  for  a 
global  exemption  which  will  not  specify 
the  quantity  granted  to  each  Party.  The 
Panel  describes  the  many  analytical  and 
laborator>-  procedures  for  which  small 
quantities  of  controlled  substances  are 
now  used  and  for  which  applications 
were  received,  such  as:  equipment 
calibration;  extraction  solvents, 
diluents,  or  carriers  for  specific 
chemical  analyses:  inducing  chemical- 
specific  health  effects  for  biochemical 
research;  and  other  critical  purposes  in 
research  and  development  where 
substitutes  are  not  readily  available  or 
where  standards  set  by  natioiial  and 
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an  essential  use  had  not  been  satisfied. 
For  example,  in  the  case  of  several  of 
the  U.S.  nominations,  the  Report  states 
that  alternatives  are  available  and 
therefore  the  essential  use  exemption  is 
not  warranted. 

The  next  meeting  of  the  Parties  is 
scheduled  for  October  1994.  At  that 
session  the  Parties  will  review  the 
following  recommendations  by  the 
Technology  and  Economic  Assessment 
Panel  and  make  final  decisions  on  this 
round  of  essential  use  nominations. 


ear 


Chemical 


(Metric  tons) 


Metered  Dose  Inhalers 


1996 

1997 

1996 
1997 


CFC-11    ., 

CFC-12  . 
CFC-11 4 
CFC-11   ., 
CFC-12  ., 
CFC-11 4 
CFC-12  ., 
CFC-11 4 
CFC-12  ., 
CFC-11 4 


749.8 

2353.2 

314.1 

658.3 

2166.5 

311.4 

10.2 

29.6 

10.5 

31.7 


Space  Shuttle  Solvent 


1995 
1997 
1998 
1999 
2000 
2001 


Methyl  Chloroform 
Methyl  Chloroform 
Methyl  Chloroform 
Methyl  Chloroform 
Methyl  Chloroform 
Methyl  Chloroform 


56.8 
56.8 
56.8 
56.8 
56.8 
56.8 


Laboratory  and  Analytical  Applications 


1996 
1997 
1998 


CFCs.  Methyl  Chloroform,  Carbon  Tetra- 
chloride. 

CFCs,  Methyl  Chloroform,  Cartxjn  Tetra- 
chlonde. 

CFCs.  Methyl  Chloroform,  Cartxjn  Tetra- 
chloride. 


No  quantity  specified. 
No  quantity  specified. 
No  quantify  specified. 


international  agencies  require  specific 
use  of  a  controlled  substance.  The  Panel 
recommendation  for  a  global  exemption 
pertains  only  to  1996.  1997  and  1998 
and  refers  to  the  manufacture  of  CFCs, 
methyl  cliioroform  and  carbon 
tetrachloride  of  very  high  purity  to  be 
packaged  in  small  containers. 

EPA  will  be  issuing  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
near  future  which  will  propose  to  use 
the  applications  that  are  agreed  to  by  the 
Parties  to  make  specific  allocations  of 
Bssential-use  allowances.  Although  the 
Panel  has  received  applications  for 
Bssential-use  exemptions  beyond  1997, 
as  described  in  today's  Notice,  EPA's 
upcoming  NPRM  will  only  include 
those  recommendations  by  the  Panel  for 
1996  and  1997.  Future  Rulemakings  will 
address  Decisions  taken  by  the  Parties 


for  exemptions  beyond  1997.  Final 
essential-use  allowances  promulgated 
by  EPA  may  not  e.xcccd  the  c.\oniplions 
adopted  by  the  Parties. 

III.  Request  for  Applications  for 
Production  of  Halons  in  199G,  and  of  all 
Class  I  Substances  in  1997  and 
Subsequent  Years 

Through  this  Notice,  EPA  requests 
applications  for  essential  use 
exemptions  for  halons  for  production  m 
1996  or  after.  Eligible  applications  will 
be  nominated  to  the  Secretariat  for 
consideration  at  the  Seventh  Meeting  of 
the  Parties  to  be  held  in  September, 
1995  or  later.  Applications  for  essential 
use  exemptions  for  halon  should  be 
submitted  to  EPA  no  later  than  45  days 
after  the  date  of  publication  of  this 
notice  to  allow  time  for  a  review  of  the 
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information  before  the  deadline  for 
submitting  nominations  to  the 
Secretariat. 

Nominations  for  exemptions  for 
production  in  1996  of  other  Class  I 
substances  have  previously  been 
considered,  and  thus  may  not  bo 
submitted  for  consideration  at  this  time 
(58  FR  29410;  May  20, 1993).  However, 
applications  for  other  Class  I  substances 
for  essential  use  production  in  1997  or 
beyond  may  be  submitted  at  this  time 
for  consideration  in  1 995. 

As  described  previously,  the  Parties 
established  criteria  to  apply  to 
identifying  essential  uses  and  a  process 
to  decide  which  uses  would  quaHfy 
under  Decision  IV/25.  The  Decision 
states  that  "a  use  of  a  controlled 
substance  should  qualify  as  essential 
only  if:  (i)  It  is  necessary  for  the  health, 
safoty  or  is  critical  for  the  functioning  of 
society  (encompassing  cultural  and 
intellectual  aspects);  and  (ii)  there  arc 
no  available  technically  and 
economically  feasible  alternatives  or 
substitutes  that  are  acceptable  from  the 
standpoint  of  environment  and  heahh." 
In  addition,  the  Parties  agreed  "that 
production  and  consumption,  if  any,  of 
a  controlled  substance,  for  essential  uses 
should  be  permitted  only  if:  all 
economically  feasible  steps  have  been 
taken  lo  minimize  the  essentia!  use  and 
any  associated  emission  of  the 
controlled  substance:  and  the  controlled 
substance  is  not  available  in  sufficient 
quantity  and  quality  from  the  existing 
stocks  of  banked  or  recycled  controlled 
substances."  When  submittirg  a 
nomination  to  the  Secretariat,  the  U.S. 
must  be  able  to  demonstrate  that  the 
proposed  applicants  meet  these  criteria. 
The  burden  of  proof  is  on  the 
nbminating  countrj',  and  applications 
failing  to  prove  that  these  criteria  have 
been  met  will  be  rejected  by  the  Parties, 
Thus,  it  is  incumbent  upon  applicants 
to  ensure  that  all  applications  are 
supported  by  complete  and  detailed 
documentation  including  the  types  of 
information  outlined  in  5ie  Handbook 
on  Essential  Use  Nominations  to  allow 
EPA  to  di'termine  whether  to  submit  the 
applications  as  nominations,  and  to 
allow  EPA  to  present  a  strong  and 
credible  case  before  the  Parties  and  the 
recommending  Panel. 

All  requests  for  nominations 
submitted  to  EPA  must  present  the 
Following  information  in  the  manner 
prescribed  in  the  Panel  Handbook.  EPA 
ivill  not  forward  incomplete  or 
inadequate  nominations  to  the  Montreal 
Protocol  Secretariat  for  consideration, 
ind  therefore  recommends  that 
ipplicants  make  every  effort  to  provide 
the  requested  information.  Applicants 
ihould  contact  the  Essential  Use 


Program  Manager  to  obtain  a  copy  of  the 
Handbook  on  Essential  Use 
Nominations,  prepared  by  the  Panel,  for 
guidance  on  preparing  nominations.  As 
noted  in  that  book,  nominations  should. 
at  a  minimum: 

(1)  Provide  details  of  the  type, 
quantity  and  qxiality  of  tlie  conirolled 
substance  that  is  requested  to  satisfy  the 
use  that  is  the  subject  of  the  nomination. 
Indicate  the  period  of  time  and  the 
annual  quantities  of  the  controlled 
substance  that  is  requested. 

(2)  Provide  a  detailed  description  of 
the  use. 

(3)  Explain  why  this  use  is  ncc.jssar}' 
for  health  and/or  safety,  or  why  it  is 
critical  for  the  functioning  of  society. 

(4)  Explain  what  other  alternatives 
arid  substitutes  have  been  employrd  to 
reduce  the  dependency  on  the 
controlled  substance  for  this 
application. 

(5)  Explain  what  altcrnativos  wore 
investigated  and  why  they  were  not 
considered  adequate  (technically, 
economically  or  legally). 

(6)  Describe  the  measures  that  are 
proposed  to  eliminate  all  unnecessary 
emissions.  At  a  minimum,  this 
explanation  should  include  design 
considerations  and-mainten.-inrc 
procedures. 

(7)  Explain  what  efforts  are  being 
undertaken  to  employ  other  measures 
for  this  application  in  the  future. 

(8)  Explain  whether  the  nomination  is 
being  made  because  national  or 
international  regulations  require  use  of 
the  controlled  subsfajicc  to  achieve 
compliance.  Provide  full  documentation 
including  the  name,  address,  phone  and 
fax  number  of  the  regulatory  authority 
requiring  use  of  the  controlled 
substance  and  provide  a  full  copy  or 
summary  of  the  regulations.  Explain 
what  efforts  are  being  made  to  change 
such  regulations  or  to  achieve 
acceptance  on  the  basis  of  alternative 
measures  that  would  satisfy  the  intent  of 
the  requirement. 

(9)  Describe  the  efforts  that  h.-ve  been 
made  to  acquire  stockpiled  or  recycled 
controlled  substance  for  this  application 
both  from  within  your  nation  and 
internationally.  Explain  what  efforts 
have  been  made  to  establish  banks  for 
the  controlled  substance. 

(10)  Briefly  state  any  other  barriers 
encountered  in  attempts  to  eliminate  the 
use  of  the  controlled  substance  for  this 
application. 

(11)  Demonstrate  consistency  with 
CAA  provisions  on  essential  uses. 

All  nominations  should  be  sent  to: 
Karen  Metchis,  Program  Manager, 
Essential  Use  Exemptions.  Mail  Stop 
6205J,  Environmental  Protection 


Agencv,  Washington,  DC  20460,  FAX: 
(202)  2*33-9579,  Phone:  (202)  233-9193. 
EPA  will  work  with  submitters.  othf>r 
interested  federal  agencies,  and  outside 
experts  to  review  this  information  and 
forward  nominations  to  tl:e  Protocol's 
Secretariat  for  consideration  as 
appropriate  and  consistent  with  any 
CAA  limitations. 

Dated:  October  4, 1004. 
Robert  n.  Bri:nnpr, 

Actin};As.<islnnt  Adtuini^iatoT,  Office  of  An 
and  Iladiation. 

IFR  Doc.  94-25r-53  Filed  10-17-94;  8:45  irni 

BILUNG  CODE  CSSO-SO-P 


[FRL-5093-1] 

Notice  and  Open  Meeting  for  the 
Permits  Improvement  Team 

AGENCY:  Kii\  ironmcntal  Protec;tion 
Agency. 

ACTIOM:  National  Meetings  of  the 
Por.niits  Improvement  Team. 


SUMMARY:  In  the  October  3.  1994 
Federal  Register  (59  FR  50231-50232) 
the  purpose  and  locations  of  five 
National  Meetings  of  tho  Permit 
Improvement  Team  wore  announc  ed. 
This  notice  provides  the  meeting 
location  for  the  Dallas.  Tt^xas  moetinq. 

In  July  of  1994.  Administrator 
Browner  established  the  Permits 
Improvement  Team  (Team)  to 
implement  specific  actions  to  reform  the 
permits  process.  These  actions  will  (1) 
Improve  the  quality,  certainty  and 
timeliness  of  the  permit  decision 
process;  (2)  provide  for  earlier  an<l 
better  public  participation  in  the 
permitting  process;  and  (3)  enhance  the 
use  of  innovative  technologies  and 
pollution  prevention  through  the 
permitting  process.  From  October  20. 
1994  through  November  21,  1994  the 
Team  will  be  holding  national 
stakeholder  meetings  to  receive 
individual  input  on  the  specific     • 
activities  the  Team  should  focus  on.  The 
objective  of  these  meetings  is  to  obtain 
individual  ideas  and  comments,  but  not 
to  obtain  opinion  from  the  meeting 
participants. 

DATES:  The  Team  will  be  holding 
national  stakeholder  meetings  to  solicit 
input  on  the  priorities  of  the  team. 
Meetings  will  be  held  on  October  20th 
in  Denver,  CO,  October  26th  in 
Philadelphia,  PA,  November  7th  in 
Seattle,  WA,  November  14th  in  Dallas 
TX,  and  on  November  21st  in  Boston, 
MA.  Meetings  are  open  to  the  public 
and  will  be  held  from  9:00  am  to  5:00 
pm  on  these  scheduled  dates. 
Participants  are  requested  to  notify  in 
writing  which  meeting  they  will  be 
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attending.  Notification  should  be  to 
USEPA  Permits  Improvement  Team, 
Mail  Stop  100.  2890  Woodbridge  Ave., 
Edison,  New  Jersey  08837. 
ADDRESSES:  The  location  of  the 
November  14, 1994  meeting  will  be  in 
the  Dallas  Park  Central  Hotel,  7750  LBJ 
Freeway,  Dallas,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  requiring  further  information  on 
the  substantive  matters  of  the  Team 
should  contact,  in  virriting,  Mr.  Lance 
Miller,  USEPA  Permits  Improvement 
Team,  Mail  Stop  100,  2890  Woodbridge 
Ave.,  Edison,  New  Jersey  08837. 

Dated:  October  11. 1994. 
Elliott  P.  Laws, 

Designated  Federal  Officio!. 

[FR  Doc.  94-25788  Filed  10-17-94;  8:45  am] 

BILUNG  CODE  SSeO-SO-M 

[FRL-6094-2] 

Border  Environment  Cooperation 
Commission  Notice  of  First  Public 
Meeting 

Notice  is  hereby  given  that  the  first 
public  meeting  of  the  Border 
Environipent  Cooperation  Commission 
(BECC)  will  be  held  in  Ciudad  Juarez, 
Mexico,  on  November  17, 1994  at  1:30 
p.m.  The  meeting  may  be  continued  into 
the  evening  of  the  17th  and  possibly 
into  the  morning  of  November  18.  The 
meeting  location  is  being  arranged,  but 
will  be  no  more  than  a  ten  minute  drive 
from  the  El  Paso/Ciudad  Juarez  border 
crossing. 

The  BECC  was  created  to  help 
develop  and  finance  environmental 
infrastructure  projects  along  the  U.S.- 
Mexican border  in  support  of  the 
purposes  of  the  North  American  Free 
Trade  Agreement  (NAFTA).  The 
Administrator  of  the  U.S. 
Environmental  Protection  Agency  is  a 
member  of  the  BECC  Board. 

Any  person  may  attend  a  public 
meeting  of  the  BECC  Board  as  an 
observer  by  providing  his/her  name  and 
the  name  of  the  organization,  if  any, 
with  which  he/she  is  affiliated.  Persons 
may  register  in  advance  or  at  the 
meeting. 

Persons  wishing  to  make  an  oral 
statement  at  the  meeting  can  send  their 
request  no  later  than  November  2,  1994, 
to  the  address  or  fax  below.  The  request 
should  identify  the  name  of  the 
individual,  the  organization,  if  any,  he/ 
she  represents,  address  and  phone 
number  for  contact  purposes,  and  the 
topic  the  individual  wishes  to  address. 
Oral  statements  will  be  limited  to  ten 
minutes  and  must  be  made  in  English  or 
Spanish.  Oral  statements  need  not  be  in 
writing,  but  a  written  version  of  the  oral 


tatement  in  English  or  Spanish  is 
elpful.  Simultaneous  translation  in 
English  and  Spanish  will  be  provided. 

Persons  may  also  submit  a  written 
tatement  for  formal  consideration  by 
he  BECC  Board  during  the  public 
necting.  Written  statements  submitted 
ly  November  7, 1994,  may  be  in  either 
Inglish  or  Spanish.  Written  statements- 
ubmitted  at  the  meeting  must  be  in 
oth  languages. 

The  public  meeting  agenda  is  as 
ollows: 

1.  Presentation  by  BECC  Board  of 
)irectors. 

2.  Status  of  envirorimental 
nfrastructure  programs  on  the  U.S.- 
/Icxico  border  by  U.S.  and  Mexican 
overrunent  officials. 

3.  Oral  presentations  by  the  public. 
To  register  as  an  observer,  to  send  a 

equcst  to  make  an  oral  presentation,  to 
end  a  WTitten  statement,  to  obtain 
neeting  location  directions,  or  to 
eccive  answers  to  questions  about  the 
nceting,  contact: 

tECC  Board  of  Directors,  P.O.  Box 
10525.  El  Paso.  Texas  79995, 
Telephone  and  fax  in  Ciudad  Juarez 
(from  the  U.S.  dial  011-52-16- 
115120;  from  Mexico  dial  91-16- 
115120) 

;PA  Border  Liaison  Facilitv,  Telephone; 
915/533-7273,  Fax:  915/'533-2327 

Dated;  October  14, 1994. 

Robert  M.  Sussman, 

')cputy Administrator,  U.S.  Environmental 
Protection  Agency. 

FR  Doc.  94-25872  Filed  10-17-94  8:45am] 

IILLING  CODE  6060-50-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

>etermination  of  Insufficiency  of 
Vssets  to  Satisfy  All  Claims  of  Certain 
Hnancial  Institutions  in  Receivership 

kGENCY:  Federal  Deposit  Insurance 
Corporation. 

kCTlON:  Notice. 


NUMMARY:  In  accordance  with  the 
luthorities  contained  in  12  U.S.C. 
1821(c),  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  was  duly  appointed 
eceiver  for  the  financial  institution 
ipecified  in  SUPPLEMENTARY 
NFORMATION.  The  FDIC  has  determined 
hat  the  proceeds  which  can  be  realized 
rom  the  liquidation  of  the  assets  of  the 
)elow  listed  receivership  estate  are 
nsufficient  to  wholly  satisfy  the  priority 
:laims  of  depositors  against  the 
eceivership  estates.  Therefore,  upon 
;atisfaction  of  secured  claims,  depositor 


claims  and  claims  which  have  priority 
over  depositors  under  applicable  law. 
no  amount  will  remain  or  will  be 
recovered  sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
of  lessor  priority,  including  but  not 
limited  to,  claims  of  general  creditors. 
Any  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tina  A.  Lamoreaux,  Counsel,  Legal 
Division,  FDIC,  550  17th  Street.  NW.. 
Room  H-11027,  Washington,  DC  20429. 
Telephone:  (202)  736-3134. 
SUPPLEMENTARY  INFORMATION:  Financial 
Institution  in  Receivership  Determined 
to  Have  Insufficient  Assets  to  Satisfy  All . 
Claims 

Premier  Bank,  #4573, 
Northridge.  California 

Dated:  October  12, 1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary'. 
[FR  Doc.  94-25698  Filed  10-17-94;  8:45  am) 
BILUNG  CODE  671 4-01 -M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

tFEMA-1040-DR] 

Republic  of  the  Marshall  Islands;  Major 
Disaster  and  Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Republic  of  the  Marshall 
Islands  {FEMA-1040-DR),  dated 
October  6. 1994,  and  related 
determinations. 

EFFECTIVE  DATE:  October  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202).  045-3606. 
SUPPLEMENTARY  INFORMATION:  \i-AicQ  is 
hereby  given  that,  in  a  letter  dated 
October  6, 1994,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Republic  of  the  Marshall 
Islands;  resulting  &om  high  tide  and  wave 
action  on  June  9-10, 1994,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Republic  of  the  Marshall  Islands. 
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In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  fma  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  area.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 
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The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
.Assistance,  42  U.S.C.  5153,  shall  be  for 
n  period  not  to  exceed  six  months  after 
the  date  of  this  decleu'ation. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Dale  Peterson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
OfBcer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Republic  of  the  Marshall 
Islands  to  have  been  affected  adversely 
by  this  declared  major  disaster 

Majuro  Atoll  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance) 

James  L.  Witt. 

Director. 

(PR  Doc.  94-25735  Filed  10-17-94;  8:45  ami 

HUMS  OOOC  «71»-af-P-M 


FEDERAL  MARITIME  COMMISSION 
Agreenient(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington.  D.C  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§560.602  and/or  §  572.603  of  Title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 


Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filhig  the 
agreement  at  the  address  shown  below. 

i4greemenf  No.:  224-200887. 

Title:  Florida  Ports  Conference. 

Parties: 

Canaversal  Port  Authority 
Port  Everglades  Authority 
Jacksonville  Port  Authority 
Manatee  Coimty  Port  Authority 
Metro-Dade  Board  of  Covuity 

Commissioners 
Ocean  Highway  and  Port  Authority 
Panama  Qty  Port  Authority 
City  of  Pensacola.  Department  of 

Marine  Operations 
Tampa  Port  Authority 
Filing  Agent:  James  C.  Massie, 
Esquire,  Massie  &  Scott,  P.O.  Box  10371. 
Bamett  Bank  Building,  Tallahassee. 
Florda  32302-2371. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  estabUsh  a 
conference  arrangement  between  U.S. 
Marine  Terminal  Operators  In  Florida.  It 
also  permits  the  parties  to  discuss  rates 
and  charges,  rules  and  regulations, 
practices  and  other  matters  of  mutual 
concern. 

Dated:  October  12, 1994. 

By  order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

IFR  Doc.  94-25642  Filed  10-17-94;  8.45  am] 
BtLUNQ  OOOe  STM-Ot-M 


DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Board  of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  AgMicy  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
committee  meeting. 

Name:  Board  of  ScientiHc  Counselors, 
ATSDR. 

Times  and  Dates:  8:30  a.m.-5:30  p.m., 
November  9, 1994;  8:30  a.m.-l:30  p.m., 
November  10, 1994. 

Place:  The  Wyndham  Garden  Hotel — 
Buckhead,  3340  Peachtree  Road,  NE,  Atlanta, 
Geoigia  30326. 

Status:  The  entire  meeting  will  be  open  to 
the  public 

Purpose:  The  Board  of  Scientific 
Counselors,  ATSDR,  advises  the 
Administrator,  ATSDR,  on  ATSDR  programs 


to  ensure  scientific  quality,  timeliness, 
utility,  and  dissemination  of  resulu. 
Specifically,  the  Board  advises  on  the 
adequacy  of  the  science  in  ATSDR-supported 
research,  emerging  problems  that  require 
scientific  investigation,  accuracy  and 
currency  of  the  science  in  ATSDR  reports, 
and  program  areas  to  emphasize  and/or  to  de- 
emphasize. 

Agenda:  The  agenda  will  include  an 
update  on  Superfund  reauthorization  and 
will  also  focus  on  other  issues  of  concern  to 
ATSDR,  including  an  overview  of  health 
studies  supported  and/'or  conducted  by 
ATSDR,  a  site-specific  study,  studies  of 
priority  health  conditions,  multi-site  data 
bank  studies,  and  studies  in  support  of  the 
ATSDR  National  Exposure  Registry;  ATSDR 
medical  surveillance  criteria;  psychological 
impact  of  hazardous  waste;  and  an  update  on 
the  work  of  the  Board  of  Scientific 
Counselors,  ATSDR,  concerning  Significant 
Human  Exposure  Levels. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 
Charles  Xintaras,  Sc.D.,  Executive  Secretary. 
Board  of  Scientific  Counselors,  ATSDR, 
Mailstop  B-28, 1600  Qi  ft  on  Road,  NE, 
Atlanta,  Georgia  30333,  telephone  404/639- 
0708. 

Dated:  October  11. 1994. 
WUUam  H.  Gimson. 

Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc  94-25688  Filed  10-17-94;  8:45  am) 

(MJJNQ  CODE  41S3-70-M 


Agency  For  Toxic  Substances  and 
Disease  Registry 

[ATSDR-Se] 

Availability  of  Draft  Toxicoiogicai 
Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS). 
ACTKM:  Notice  of  availability. 

SUMMARY:  This  notice  aimo\mces  the 
availability  of  eight  new  draft 
toxicoiogicai  profiles  on  unregulated 
hazardous  substances  prepared  for  the 
Department  of  Defense  by  ATSDR  for 
review  and  comment. 
DATES:  To  ensure  consideration, 
comments  on  these  draft  toxicoiogicai 
profiles  must  be  received  on  or  before 
December  12, 1994.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public. 

ADDRESSES:  Requests  for  copies  of  the 
draft  toxicoiogicai  profiles  or  comments 
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regarding  the  draft  toxicological  profiles 
should  be  sent  to  the  attention  of  Ms. 
Kim  Fears,  Division  of  Toxicology. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road.  N£,  Atlanta.  Georgia 
30333. 

Requests  for  the  draft  toxicological 
profiles  must  be  in  writing.  Please 
specify  the  profiled  hazardous 
substance(s)  you  wish  to  receive. 
ATSDR  reserves  the  right  to  provide 
only  one  copy  of  each  profile  requested, 
free  of  charge.  In  case  of  extended 
distribution  delays,  requestors  will  be 
notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
bear  the  docket  control  number  ATSDR- 
86.  Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting 
dociunents  to  the  Division  of  Toxicology 
at  the  above  address  by  the  end  of  the 
comment  period.  All  written  comments 
and  draft  profiles  will  be  available-for 
public  inspection  at  the  ATSDR, 
Building  4,  Executive  Park  Drive, 
Atlanta,  Georgia  (not  a  mailing  address), 
from  8:00  a.m.  until  4:30  p.m.,  Monday 
through  Friday,  except  for  legal 
holidays.  Because  all  public  comments 
regarding  ATSDR  toxicological  profiles 
are  available  for  public  inspection,  no 
confidential  business  information 
should  be  submitted  in  response  to  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kim  Fears,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road  NE.,  Atlanta.  Georgia 
30333,  telephone,  (404)  639-6304. 
SUPPt.EMEin-ARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986 
(Public  Law  9»-499)  amended  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  Superfund).  Section 
211  of  SARA  also  amended  Title  10  of 
the  U,S.  Code,  creating  the  Defense 
Environmental  Restoration  Program. 
Section  2704(a)  of  Title  10  of  the  U.S. 
Code  directs  the  Secretary  of  Defense  to 
notify  the  Secretary  of  Health  and 
Human  Services  of  not  less  than  25  of 
the  most  commonly  found  unregulated 
hazardous  substances  at  defense 
facilities.  Each  profile  includes  an 
examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidemiologic 
evaluations.  This  information  and  data 
are  used  to  ascertain  the  levels  of 
significant  human  exposure  for  the 
substance  and  the  associated  health 
efiects.  The  profiles  include  a 


d  (termination  of  whether  adequate 

ii  formation  on  the  health  efiiects  of  each 

SI  bstance  is  available  or  in  the  process 

0  development.  When  adequate 

ii  formation  is  not  available.  ATSDR.  in 

c(  operation  with  the  National 

T  )xicology  Program  (NTP),  may  plan  a 

pi  ogram  of  research  designed  to 

di  itermine  these  health  efiects. 

Although  key  studies  for  each  of  the 
SI  bstances  were  considered  during  the 
pi  ofile  development  process,  this 
Fi  deral  Register  notice  seeks  to  solicit 
ai  y  additional  studies,  particularly 
ui  [published  data  and  ongoing  studies, 
w  lich  will  be  evaluated  for  possible 
a(  dition  to  the  profiles  now  or  in  the 
future. 

The  following  draft  toxicological 
pi  ofilcs  are  expected  to  be  available  to 
it  a  public  on  or  about  September  23. 
1<  94. 


ACTION:  Notice. 


Document  and  hazardous 
sutjstance 


1.  Di-N-Octytphthalate 

2.  Hexachloroethane  

3.  HMX „ 

4.  Hydraulic  Fluids  .„ 

5. 1  Hydrazines ^. _.. 

1,1-Dimethylhydrazine 

1 .2-Difnethylhydrazine 

Dimethylhydrazine 

6.,  Mineral-Based   Crankcase 

il 

/.[Titanium  Tetrachloride 

8. (White  Phosphorus  


CAS  No. 


117-84-0 

67-72-1 

2691-41-0 

(1) 

302-01-2 

57-14-7 

540-73-8 

30260-66-3 

8002-0&-9 
7560-45-0 
7723-14-0 


I  Various. 

ill  profiles  issued  as  "Drafts  for 
^blic  Comment"  represent  the  agency's 
b^t  efforts  to  provide  important 
toKicological  information  on  priority 
hi  zardous  substances.  We  are  seeking 
pi  blic  comments  and  additional 
in  brmation  which  may  be  used  to 
St  pplement  these  profiles.  ATSDR 
re  nains  committed  to  providing  a 
pi  blic  comment  period  for  these 
d(  cuments  as  a  means  to  best  serve 
pi  blic  health  and  our  clients. 

3ated:  October  12. 1994. 
CI  lire  V.  Broome, 

Di  puty  Administrator.  Agency  for  Toxic 
Si  bstances  and  Disease  Registry. 
IF  I  Doc.  94-25689  Filed  l(>-17-94;  8:45  am) 

HI  UNO  CODE  41S»-70-P 


C(  inters  for  Disease  Control  and 
Pi  evention 

[0  ^ADA  94-003] 

Ci  •operative  Research  and 
D<  vetopment  Agreement 

A(  ENCY:  Centers  for  Disease  Control  and 
Pr  jvention  (CDC),  Public  Health 
St  rvice.  HHS. 


SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Center  for  Infectious  EKseases, 
announces  the  opportimity  for  potential 
collaborators  to  enter  into  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  for  the  refinement  and 
.  commercialization  of  a  sensitive  and 
specific  assay  for  the  detection  of 
reverse  transcriptase  in  a  variety  of 
sample  types. 

It  is  anticipated  that  this  and  any  new 
technologies  or  inventions  which  may 
arise  fi'om  this  CRADA  will  be  licensed 
to  the  collaborator  with  whom  the 
CRADA  is  made. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  freedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  from 
the  other  participants  in  a  CRADA.  CDC 
may  also  provide  staff,  facilities, 
equipment,  and  supplies  to  the  project. 
There  is  a  single  restriction  in  this 
exchange:  CDC  MAY  NOT  PROVIDE 
FUNDS  to  the  other  participants  in  a 
CRADA.  This  opportunity  is  available 
until  30  days  after  pubUcation  of  this 
notice.  Respondents  may  be  provided  a 
longer  period  of  time  to  furnish 
additional  information  if  CDC  finds  this 
necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical 

Walid  Heneine,  Ph.D.,  or  Thomas 
Folks,  Ph.D.,  Retrovirus  Diseases 
Branch,  Division  of  Viral  and  Rickettsial 
Diseases,  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Clifton 
Road,  NE.,  Mailstop  G-19,  Atlanta,  GA 
30333,  telephone  (404)  639-1024. 

Business 

Lisa  Blake-DiSpigna,  Technology 
Transfer  Representative,  National  Center 
for  Infectious  Diseases,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road,  NE.,  Mailstop  C-19, 
Atlanta.  GA  30333,  telephone  (404) 
639-3227. 

SUPPLEMENTARY  INFORMATION:  To  speed 
tho  research,  development,  and 
commercialization  of  this  technology, 
CDC,  National  Center  for  Infectious 
Diseases  is  seeking  an  agreement  with  a 
biotechnology  or  pharmaceutical 
company  in  accordance  with  the 
regulations  governing  the  transfer  of 
government-developed  agents  for  joint 
research,  development,  evaluation,  and 
commerciaUzation. 
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CDC  has  developed  a  sensitive  and 
specific  reverse  transcriptase  assay 
which  has  a  number  of  possible 
commercial  uses,  such  as:  (1)  Sensitive 
detection  of  known  and  unknown 
retroviruses  in  supematants  from  cell 
cultures  of  human  or  animal  samples, 
(2)  screening  samples  of  serum/plasma, 
cerebrospinal  fluid,  or  any  other  cells  or 
tissues  from  a  human  or  animal  source 
for  the  presence  of  known  or  unknown 
retroviruses.  (3)  in  vitro  testing  of 
antiretroviral  dnigs,  (4)  monitoring  viral 
burden,  such  as  in  studies  of  the 
efficacy  of  antiviral  drug  therapy  in 
HIV-infected  patients,  and  (5)  detection 
of  RT-associated  agents  other  than 
retroviruses. 

This  developmental  assay  uses  an  in 
vitro  transcribed  heteropolymeric  RNA 
sequence  for  the  RT  enzyme  template, 
and  gene  amplification  with  Southern 
blot  hybridization  as  the  detection 
system  for  the  cDNA  product  of  the 
reaction.  A  comparative  analysis  using 
HIV-1  found  the  assay  to  be  10'  times 
more  sensitive  than  standard  RT.  and 
fitjm  10*  to  10*  times  more  sensitive 
than  p24  antigen  capture,  branched 
DNA,  and  RT-PCR  assays. 

TTie  CRADA  partner  will  refine  the 
assay  to  make  it  more  amenable  for 
clinical  laboratory  use.  Such 
refinements  may  include  adapting  it  to 
a  96-well  microtiter  format  and 
modifying  the  detection  system  to  use  a 
non-radioactive  methodology,  such  as 
chemiluminescence.  The  collaborator 
will  utilize  its  scientific  expertise  to 
explore  additional  apphcations  of  the 
assay,  and  its  market  research  to 
evaluate  the  commercialization  of  the 
technology. 

Respondents  should  provide  evidence 
of  expertise  in  the  development  and 
.  evaluation  of  molecular  (hagnostic 
assays,  evidence  of  experience  in 
commercialization  of  diagnostics 
products,  and  supporting  data  (e.g.. 
publications,  proficiency  testing, 
certifications,  resumes,  etc.)  of 
qualifications  for  the  principal 
investigator  who  would  be  involved  in 
ine  CRADA.  The  respondent  will 
develop  the  final  research  plan  in 
collaboration  with  CDC. 

Applicant  submissions  will  be  judged 
according  to  the  following  criteria: 

1.  Expertise  in  molecular  biology; 

2.  Evidence  of  scientific  credibility; 

3.  Evidence  of  commitment  and  ability 
to  develop  innovative  molecular 
diagnostic  assays; 

4.  Evidence  of  preparing  non- 
radioactive detection  systems  for 
molecular  probes  or  markers;  and 

5.  Evidence  of  an  existing  infrastructure 
to  commercialize  successful 
technologies. 


This  CRADA  is  proposed  and 
implemented  imder  the  1986  Federal 
Technology  Transfer  Act.  Public  Law 
99-502  (15  U.S.C.  3710). 

The  responses  must  be  made  to:  Lisa 
Blake-DiSpigna,  Technology  Transfer 
Representative,  National  Center  for 
Infectious  Diseases.  Centers  for  Disease 
Control  and  Prevention  (CDC).  1600 
Clifton  Road.  NE.,  Mailstop  C-19. 
Atlanta.  GA  30333. 

Dated:  October  12. 1994. 
Deborah  L.  Jones. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(PR  Doc  94-25690  Filed  10-17-94;  8:45  am) 
BILLMO  CODE  41S3-1S-P 


Food  and  Drug  Administration 

Advisory  Committees;  Notice  of  . 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  Ijy  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINQS:  The  following  advisory 
committee  meetings  are  announced: 

Joint  Mooting  of  tt>e  Food  and 
Veterinary  Medicine  Advisory 
Committees 

Date,  time,  and  place.  November  2 
and  3. 1994.  830  a.m.,  Howard  )ohnson 
Hotel-Nat;u;:il  Airport,  Pentagon 
Ballroom,  2650  Jefferson  Davis  Hwy., 
ArUngton.  VA. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  November 
2,  1994,  8:30  a.m.  to  5:15  p.m.;  open 
committee  discussion,  November  3, 
1994,  8:30  a.m.  to  8:45  a.m.;  open  public 
hearing,  8:45  a.m.  to  9:45  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  9:45 
a.m.  to  12:15  p.m.;  Lynn  A.  Larsen, 
Center  for  Food  Safety  and  Applied . 
Nutrition  (HFS-5),  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-205-4727, 
or  Catherine  M.  DeRoever,  Advisory 
Committee  Staff  (HFS-22),  202-205- 
4251,  FAX  202-205-4970. 

General  function  of  the  committees. 
The  Food  Advisory  Committee  provides 
advice  on  emerging  food  safety,  food 


science,  and  nutrition  issues  that  FDA 
considers  of  primary  importance  in  the 
next  decade.  The  Veterinary  Medicine 
Advisory  Committee  reviews  and 
evaluates  available  data  concerning 
safety  and  effectiveness  of  marketed  and 
investigational  new  animal  drugs,  feeds, 
and  devices  for  use  in  the  treatment  and 
prevention  of  animal  disease  and 
increased  animal  production. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pendino  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  by  close  of  business 
October  25. 1994,  and  submit  a  brief 
statement  of  the  general  natiu^  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments.  If 
necessary-,  comments  may  be  limited  to 
5  minutes. 

Open  committee  discussion.  The  joint 
committees  will  discuss  possible  future 
initiatives  that  impact  on  science  and 
regulation  in  areas  such  as 
biotechnology,  food  safety  and 
processing,  compositional  ly  enhanced 
foods,  and  food  production  and 
agriculture  sustainability.  The 
biotechnology  discussion  will  focus  on 
FDA's  1992  policy  statement  on  foods 
derived  from  new  plant  varieties 
developed  by  new  biotechnology 
methods.  Also,  l)ecause  FDA  is 
considering  proposing  a  premarket 
notification  program,  the  committees 
will  he  asked  to  discuss  procedures  that 
FDA  might  use  to  become  aware  of  a 
developer's  intention  to  introduce  such 
foods  into  commercial  distribution.  The 
agency  will  present  examples  of  the 
applications  for  products  curreii^  ly 
approaching  commercialization.  In 
addition,  the  committees  will  be  asked 
to  consider  proposed  criteria  that  would 
identify  concerns  for  which  FDA  might 
seek  advisorj'  committee  assistance. 

Joint  Meeting  of  the  Dermatoiogic 
Dmgs  and  Anti-Infective  Drugs 
Advisory  Committees  With 
Nonprescription  Drugs  Advisory 
Committee  Representation 

Date,  time,  and  place.  November  16, 
1994,  8  a.m.,  Bethesda  Holiday  Inn, 
Versailles  Balhoom,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  5  p.m.;  Ermona  B.  McGoodwin 
or  Valerie  M.  Mealy,  Center  for  Drug 
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Evaluation  and  Research  (HFD-g).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20837,  301-443- 
5455. 

Genera!  function  of  the  committees. 
The  Dermatologic  Drugs  Advisory 
Committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
dermatologic  diseases.  The  Anti- 
Infective  Drugs  Advisory  Committee 
reviews  and  evaluates  data  relating  to 
the  safety  and  efEectiveness  of  marketed 
and  investigational  human  drugs  for  use 
in  infectious  and  ophthalmic  disorders. 
The  Nonprescription  Drugs  Advisory 
Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
wnriting.  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
cpntact  person  before  November  9. 
1994,  and  submit  a  brief  statement  of 
the  genwal  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  jointly  discuss  the 
potential  for  development  of  antibiotic 
resistance  with  over-the-counter  use  of 
topical  erythromycin  in  the  treatment  of 
acne. 

Antf-lnfective  Drugs  Advisory 
Committee 

Date,  time,  and  place.  November  17. 
1994. 8:30  a.m.,  Bethesda  Holiday  Inn, 
Versailles  Ballroom.  8120  Wisconsin 
Ave..  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubUc  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  5  p.m.;  Ermona 
B.  McGoodwln  or  Mary  Elizabeth 
Donahue,  Center  for  Drug  Evaluation* 
and  Research  (HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  relating  to  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
infectious  and  ophthalmic  disorders. 


Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
ir  formation,  or  views,  orally  or  in 
w  riting,  on  issues  pending  before  the 
c«  mmittee.  Those  desiring  to  make 
fc  rmal  presen^tions  should  notify  the 
c(  ntact  person  before  November  9, 
1M94,  and  submit  a  brief  statement  of 
tl]  e  general  nature  of  the  evidence  or 
ai  juments  they  wish  to  present,  the 
n^es  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
c(  mments. 

Open  committee  discussion.  The 
c(fmmittee  will  discuss  the  validity  of 
eddoscopically-obtained  maxillary  sinus 
specimens  versus  antral  puncture  for 
th  B  microbiological  diagnosis  of 
si  lusitis. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
stt)arable  portions:  (1)  An  open  public 
hnring,  (2)  an  open  committee 
d^ussion,  (3)  a  closed  presentation  of 
d^ta,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
mating  shall  have  an  open  public 
hiring  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
'ill  depend  upon  the  specific  meeting 
'olved.  There  are  no  closed  portions 
the  meetings  annoimced  in  this 
Itlce.  The  dates  and  times  reserved  for 
open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
la  ig  imless  public  participation  does 
n(  t  last  that  long.  It  is  emphasized. 
h<  wever,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
m  nlmiun  rather  than  a  maximum  time 
fa '  public  participation,  and  an  open 
pi  blic  hearing  may  last  for  whatever 
lo  iger  period  the  conunittee 
clj  airperson  determines  will  facilitate 
th !  committee's  work. 

Public  hearings  are  subject  to  FDA's 
gi  ideline  (subpart  C  of  21  CFR  part  10) 
cc  nceming  the  policy  and  procediues 
fo  ■  electronic  media  coverage  of  FDA's 
p\  blic  administrative  proceedings, 
in  eluding  hearings  before  public 
ac  visorv  committees  under  21  CFR  part 
\%  Under  21  CFR  10.205. 

iresentatives  of  the  electronic  media 
ly  be  permitted,  subject  to  certain 
litations,  to  videotape,  film,  or 
erwise  record  FDA's  public 
inistrative  proceedings,  including 
entations  by  participants, 
leetlngs  of  advisory  committees  shall 
conducted,  insofar  as  is  practical,  in 
:ordance  with  the  agenda  published 
this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annoimced  at  the 
be  ginning  of  the  open  portion  of  a 
m  setlng. 


a 
in 


Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any  ' 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  Ume  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
bom  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  bo  viewed  at  Ae 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hoiurs  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Smnmary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  Issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  October  14, 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
IFR  Doc.  94-25945  Filed  10-17-94;  8:45  am) 
MLUNQ  COOE  4tM-01-F 


Public  Health  Service 

Food  and  Drug  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Hiunan 
Services  (35  FR  3685,  February  25, 
1970,  and  56  FR  29484,  June  27, 1991, 
as  amended  most  recently  in  pertinent 
part  59  FR  9487.  February  28. 1994)  is 
amended  to  reflect  an  organizational 
change  in  the  Food  and  Drug 
Administration  (FDA). 
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FDA  has  increasing  demands  for 
integration  and  coor&nation  among 
Agency  information  systems  both  in 
pursuit  of  new  initiatives  and  in 
Improved  efficiencies  in  the  continued 
execution  of  existing  responsibilities. 
The  Commissioner  or  Food  and  [)rugs 
has  determined  that  this  integration  and 
coordination  can  best  be  accomplished 
by  moving  the  paperwork  and  records 
management  activities  into  the  Office  of 
Information  Resources  Management 
(OIRM)  and  moving  OIRM  out  of  the 
Offi(.3  of  Management.  OIRM  will  be 
combined  with  the  strategic  systems 
planning  activities  in  the  Office  of 
Management  and  Systems  (OMS).  OFi^ 
will  be  elevated  to  report  directly  to  the 
Deputy  Commissioner  for  Management 
and  Systems.  The  functions  of  OIRM 
will  be  expanded  specifically  to  include 
strategic  systems  activities. 

Under  Chapter  HF,  Section  HF-B, 
Organization: 

1 .  Delete  subparagraph  Office  of 
Management  (HFA7)  in  its  entirety  and 
Insert  a  new  subparagraph  under  the 
Office  Management  and  Systems 
(HFA6),  reading  as  follows: 

Office  of  Management  (HFA7). 
Advises  and  assists  the  Commissioner 
and  other  key  officials  on  all  phases  of 
management  inherent  in  the  operations 
of  FDA. 

Directs  the  effective  utilization  of  all 
manag  ment  resources  and  the 
implersentation  of  operating  programs 
by  coo'-.llnating  the  funding,  manpower, 
facilities,  and  non-ADP  equipment 
resoiut:es  of  the  Agency. 

Ass  U38  that  the  conduct  of  Agency 
admii  strati ve  and  financial 
management  activities,  including 
budget,  finance,  personnel, 
organization,  methods,  grants  and 
contracts,  procurement  and  property, 
and  similar  support  activities, 
effectively  supports  program  operations. 

Develops  policy  and  procedures 
necessary  to  maintain  the  integrity  of 
trade  secrets  and  other  privileged 
information  submitted  by  industry  to 
FDA;  formulates  Agencywide  non-ADP 
security  policy  and  investigates  and 
recommends  action  concerning  security 
problems. 

Coordinates  Agency  response  to 
external  audits,  including  negotiation  of 
difference,  preparation  of  official 
Agency  responses  to  audit  findings, 
implementation  of  accepted 
recommendations,  and  preparation  of 
progress  reports  for  the  HHS  Insi>ector 
General  and  the  Secretary. 

Provi  es  a  focal  point  for  committee 
manage.-nent  activities  within  FDA. 

Processes  the  public  response  to 
proposed  FDA  rulemaking  and  formal 
adjudications. 


Coordinates  the  preparation  of 
internal  travel  plans,  including  the 
Annual  International  Travel  Plan  for  the 
Commissioner's  approval. 

2.  Insert  a  new  subparagraph  Office  of 
Information  Resources  Management 
(HFA8)  under  the  Office  of  Management 
and  Systems  (HFA6)  reading  as  follows: 

Serves  as  the  focal  point  for  the 
Agencywide  strategic  information 
resources  management  program. 

Advises  the  Commissioner  and  other 
key  officials  on  information  resources 
management  and  strategic  systems 
issues. 

Coordinates  information  resources 
management  and  telecommunications 
strategic  planning. 

Participates  and  facilitates 
decisionmaking  on  information 
priorities  and  resource  allocations. 

Identifies  and  coordinates  the 
development  of  Agency  systems 
initiatives  and  project  management  of 
automated  administrative  programs. 

Directs  the  Agency's  centralized  ADP 
user  support. 

Develops  and  provides  ADP 
Contractual  oversight  of  automated 
programs. 

Houses  the  Parklawn  Computer 
Center. 

Provides  leadership  and  guidance  to 
Headquarters  staff  offices  and  operating 
activities  and  field  activities  for 
management  programs  relating  to 
reports,  directives,  correspondence, 
records,  forms,  and  microforms. 

Under  Chapter  HF,  Section  HF-D, 
Prior  Delegations  of  Authority.  Pending 
further  delegations,  directives,  or  orders 
by  the  Commissioner  of  Food  and 
Drugs,  all  delegations  of  authority  to 
positions  of  the  affected  organizations  in 
effect  prior  to  this  date  shall  continue  in 
effect  in  them  or  their  successors. 

Dated:  October  7, 1994. 
Donna  E.  Shalala, 
Secretary. 

[FR  Doc.  94-25720  Filed  10-17-94;  8:45  am) 
BILUNO  COOE  4160-01-M 

[GNt2280] 

Office  Of  tt>e  Assistant  Secretary  for 
Health;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H,  Public  Health  Service  (PHS), 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health),  of  the  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (DiiHS)  (42  FR  61318, 
December  2, 1977,  as  amended  most 
recently  at  59  FR  10135,  March  3, 1994) 


is  amended  to  reflect  the  establishment 
of  an  OASH  Executive  Office  to  provide 
a  focal  point  for  OASH  management  and 
administrative  support  services  in  the 
areas  of  budget,  personnel,  information 
technology,  and  administrative  services. 

Office  of  the  Assistant  Secretary  for 
Health 

Under  Chaptet  HA,  Office  of  the 
Assistant  Secretary  for  Health.  Section 
HA-10.  Organization,  add  the  following: 
19.  OASH  Executive  Office  (HAU5) 

Under  Chapter  HA.  Section  HA-20. 
Functions,  following  the  statement  for 
the  Division  of  Payment  Management 
(HAU45).  Office  of  Resource 
Management  (HAU4)  add  the  following 
title  and  statement: 

OASH  Executive  Office  (HAU5). 
Under  the  direction  of  an  Executive 
Officer  who  reports  to  the  Director, 
Office  of  Management,  the  Office: 

(1)  Serves  as  the  focal  point  for 
planning,  managing,  and  administering 
support  services  to  OASH  components 
in  the  areas  of  budget,  j)ersonnel,  and 
information  systems  and  technologies; 

(2)  Ser\'es  as  the  principal  advisor  to 
the  ASH  regarding  OASH  financial  and 
personnel  management  matters; 

(3)  Maintains  liaison  with  OS  and 
0MB  staff  having  review 
responsibilities  for  OASH  budget 
proposals; 

(4)  Provides  technical  assistance  to 
the  directors  of  the  OASH  component 
organizations  on  matters  related  to 
budget,  personnel,  and  information 
systems  and  technologies; 

(5)  Advises  and  assists  the  ASH  on 
the  planning,  internal  allocation,  and 
day-to-day  management  of  resources 
among  the  OASH  component 
organizations,  including  developing 
policies  and  instructions  for  OASH 
budget  preparation  and  presentation; 

(6)  Ensures  that  the  internal 
management  and  administrative 
activities  of  the  OASH  components  are 
carried  out  in  accordance  with  Federal 
law,  regulations,  and  DHHS  and  PHS 
poUcies;  and 

(7)  Coordinates  the  development  and 
implementation  by  OASH  of  strategies, 
plans,  policies,  and  standards  necessary 
to  guide  acquisition  and  adoption  of 
cost-effective  automated  information 
systems  and  technologies. 

After  the  statement  for  the  Division  of 
Management  Planning  and  Analysis 
(HAU26),  delete  the  title  and  statement 
in  its  entirely  for  the  Division  of  OASH 
Information  Technology  and 
Management  [HAU27). 

After  the  statement  for  the  Division  of 
Staffing  and  Development  (HAU36), 
delete  the  title  and  statement  in  its 
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entirety  for  the  Division  of  Personnel 
Operations  (HAU37). 

Office  of  the  Assistant  Secretary  for 
Health 

Under  Chapter  HA,  Section  HA-30, 
Delegations  of  Authority,  add  the 
following: 

All  delegations  and  tcdelegations  of 
authority  to  officers  and  employees  of 
the  OASH  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  reorganization  will  be  continued 
in  effect  in  thera  or  their  successors, 
pending  further  redelegations,  provided 
they  are  consistent  with  this 
reorganization. 

Effective  date.  This  reorganization  is 
effective  November  1, 1994. 

Dattd:  September  28, 1994. 
Philip  R.  Lee, 

Assistant  Secretary  for  Health. 
[FR  Doc.  94-25719  Filed  10-17-94;  8:45  am| 
BU.UNa  CODE  4160-17-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Pait  Service 

Availability  of  Plan  of  Operations  and 
Environmental  Assessment  Plug, 
Abandonment  and  Reclamation; 
vantage  Point  Energy  Padre  Island 
National  Seashore;  Kletierg  County, 
Texas 

Notice  is  hereby  given  in  accordance 
with  §  9.52(b)  of  Title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from  Vantage 
Point  Energy  a  Plan  of  Operations  and 
Environmental  Assessment  for  plugging, 
abandonment,  and  reclamation  of  the     ' 
Laguna  Madre  State  Tract  180  Oil  Well 
within  Padre  Island  National  Seashore, 
located  within  Kleberg  County,  Texas. 

The  Plan  of  Operations  and 
EnviriJf..Tiental  Assessment  are  available 
for  public  review  and  comment  for  a 
period  of  30  days  from  the  publication 
date  of  this  notice  in  the  Office  of  the 
Superintendent,  Padre  Island  National 
Seashore,  9405  South  Padre  Island 
Drive,  Corpus  Christi.  Texas;  or  the 
Division  of  Enviroimiental 
Coordination,  National  Park  Service, 
Southwest  RegionafOfBce,  1220  S.  St. 
Francis  Drive,  Room  211.  Santa  Fe,  New 
Mexico.  Copies  are  available  from  Padre 
Island  National  Seashore,  9405  South 
Padre  Island  Drive,  Corpus  Christi, 
Texas  78418,  and  will  be  sent  upon 
request. 


Dated:  October  11, 1994. 
I  tiilip  A.  Francis, 

/  egional  Director,  Southwest  Region. 
■R  Doc.  94-25734  Filed  10-17-94;  8:45  am] 
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(  ape  Cod  National  Seashore  South 
\  rellfleet,  Massachusetts;  Cape  Cod 
I  ational  Seashore  Advisory 
C  cmmission,  Meeting 


Notice  is  hereby  given  in  accordance 
\  ith  the  Federal  Advisory  Committee 
/  ct  (Pub.  L.  92^63,  86  Stat.  770,  5 
I  .S.C.  App  1,  section  10),  that  a  meeting 
t   the  Cape  Cod  National  Seashore 
J  dvisory  Commission  will  be  held  on 
F  riday,  November  4, 1994. 

The  Commission  was  reestablished 

I  iirsuant  to  Public  Law  99-349, 

J  mendment  24.  The  purpose  of  the 
(  ommission  is  to  consult  with  the 
i  Bcretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
S  eashore,  and  with  respect  to^carrying 
c  it  the  provisions  of  sections  4  and  5 
c   the  Act  estabUshing  the  Seashore. 

The  commission  members  will  meet 
a   1  p.m.  at  Park  Headquarters,  Marconi 
£  Nation  for  their  regular  business 
n  leeting  which  will  be  held  for  the 

II  illowing  reasons: 

1 .  Adoption  of  Agenda 

;    Approval  of  Minutes  of  Previous  Meeting 

; .  Reports  of  Officers 

^ .  Old  Business 

5 .  Superintendent's  Report 

e  .  FAA  Radar  Facility 

I .  Hatches  Harbor  Project  Update 
( .  Concessions  Overview 

{ .  New  Business 

1 ).  Agenda  for  Next  Meeting 

I I.  Date  for  Next  Meeting 

1 1.  Comnmnications/Public  Comment 
1 1.  Adjournment 

The  meeting  is  open  to  the  public.  It 
ii  expected  that  15  persons  will  t>e  able 
ti  >  attend  the  meeting  in  addition  to  the 
C  ommission  members. 

Interested  persons  may  make  oral/ 

V  ritten  presentations  to  the  Commission 
t  Liring  the  business  meeting  or  file 

V  ritten  statements.  Such  requests 
s  lould  be  made  to  the  park 

s  jperintendent  at  least  seven  days  prior 
t(  >  the  meeting.  Further  information 
c  jnceming  the  meeting  may  be  obtained 
i  om  the  Superintendent,  Cape  Cod 
h  ational  Seashore,  So.  Weljfleet,  MA 
a  2663. 

Dated:  October  5, 1994. 
C  irysandra  L.  Water 
/  cting  Regional  Director. 
IfR  Doc.  94-25733  Filed  10-17-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  propc^ais 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/Or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  on  the 
OMB  reviewer,  Mr.  )eff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Pohcy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  In  the  Substances  or  in  the 
Method  of  Collection 

(1)  Arrival  and  Departure  Record, 
Immigration  and  Naturalization  Service 
Form  1-94. 

(2)  Form  1-94.  Immigration  and 
Naturalization  Service. 
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(3)  On  Occasion. 

(4)  Individuals  or  households. 
Documentation  of  alien  arrival  and 
departure,  to  and  from  the  United 
States,  is  part  of  the  manifest 
requirements  of  Section  231  and  235  of 
the  hnmigration  and  Nationality  Act 
and  may  Ije  evidence  of  registration 
when  issued  as  provided  by  Section  264 
of  the  Act. 

(5)  19,000,000  annual  respondents  at 
.066  hours  per  response. 

(6)  1,254,000  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged 

Dated:  October  12. 1994. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  94-25640  Filed  10-17-94;  8:45  am) 
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Information  Collection  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time  - 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 


the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Stafi/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850. 
WCTR.  Washington.  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Guarantee  of  PajTnent  INS  Form  I- 
510. 

(2)  Form  1-510.  Immigration  and 
Naturalization  Service. 

(3)  On  Occasion. 

(4)  Businesses  or  other  for  profit. 
Section  253  of  the  Immigration  and 
Naturalization  Act  provides  that  the 
master  or  agent  of  a  vessel  or  aircraft 
shall  guarantee  payment  for  expenses 
incurred  for  an  alien  crewmian  who 
arrived  in  the  United  States  and  is 
afflicted  with  any  disease  or  illness 
mentioned  in  Section  255  of  the 
Immigration  and  Naturalization  Act. 

(5)  100  annual  respondents  at  .083 
hours  per  response. 

(6)  8  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

October  12, 1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  94-25611  Filed  10-17-94;  8:45  am] 
BILUNG  CODE  4410-ia-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  August  22.  1994.  and 
published  in  the  Federal  Register  on 
August  26, 1994.  (59  FR  44191).  Celgene 
Corporation,  7  Powder  Horn  Drive. 
Warren,  New  Jersey  07059,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  2,5- 
Dimethoxyamphetamine  (7396)  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 


title  21,  Code  of  Federal  Regulations. 
§  1301.54(e),  Deputy  Assistant 
Administrator.  Office  of  Diversion 
ConUxjl.  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  October  6, 1994. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

|FR  Doc.  94-25718  Filed  10-17^94;  8:45  amj 
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Notice  of  Lodging  of  De  Minimis 
Consent  Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  and  the  Resource  Conservation 
and  Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Early  De  Minimis 
Consent  Decree  in  United  States  and 
State  of  Connecticut  v.  A.F.  Murphy  Die 
Br  Machine  Co..  Inc.,  et  al.  Civil  Actions 
Nos.  394:CV1667  and  394:CVl668  was 
lodged  on  September  29. 1994  with  the 
United  States  District  Court  for  the 
District  of  Connecticut.  The  complaint 
in  this  action  seeks  (1)  to  recover, 
pursuant  to  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  .^ct 
('•CERCLA")  42  U.S.C.  9601  et  seq.. 
response  costs  incurred  and  to  be 
incurred  by  EPA  at  the  Solvents 
Recover\-  Service  of  New  England.  Inc. 
Superfund  Site  located  in  the  Town  of 
Southington,  Connecticut  ("Site")  and 
natural  resources  damages  at  the  Site; 
and  (2)  injunctive  relief  under  Section 
106  of  CERCLA.  42  U.S.C.  9606,  and 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
( -RCRA").  42  U.S.C.  9673. 

The  proposed  Early  De  Minimis 
Consent  Decree  embodies  an  agreement 
with  840  parties,  representing  882 
potentially  responsible  parties  ('TRPs') 
at  the  Site  pursuant  to  Sc-ction  122(g)  of 
CERCL.^,  42  use.  9622(g):  (1)  To 
reimburse  EPA  and  the  State  of 
Connecticut  for  a  portion  of  their  past 
and  future  response  costs  at  the  Site;  (2) 
to  pay  partial  damages  to  the  U.S. 
Department  of  the  Interior  for  injury  to, 
destruction  of.  or  loss  of  natural 
resoiu-ces  at  the  Site  under  the 
trusteeship  of  the  Secretary  of  the 
Interior.  Of  the  $6.7  million  generated 
by  the  settlement,  approximately  SI. 9 
million  and  $420,000  will  be  paid  to 
EPA  and  the  State  of  Connecticut, 
respectively,  for  reimbursement  of  past 
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response  costs;  $60,000  will  be  paid  to 
the  Department  of  the  Interior  for 
natural  resource  damages;  $1.8  million 
will  be  used  for  the  partial  funding  of 
a  non-time-critical  removal  action 
("NTCRA")  being  performed  at  the  Site 
by  the  larger-volume  generator  PRPs; 
and  the  remaining  S2.S  million  will  be 
set  aside  for  the  funding  of  future 
remedial  actions  at  the  Site.  The  NTCRA 
comprises,  inter  alia,  the  installation 
and  operation  of  a  groundwater 
containment  system  designed  to  prevent 
further  migration  from  the  Site  of 
contaminated  groundwater.  The  Early 
De  Minimis  Consent  Decree  also 
provides  the  settling  defendants  with  a 
release  for  civil  liability  for  EPA's  and 
the  State's  past  and  future  CERCLA 
response  costs  and  natural  resource 
damages  at  the  Site  for  resources  under 
the  trusteeship  of  the  Secretary  of  the 
Interior  and  the  Secretary  of  Commerce, 
through  the  National  Oceanic  and 
Atmospheric  Administration. 

TheDepartmentof  Justice  will  . 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed  Early 
De  Minimis  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environmental 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  D.C. 
20044,  and  should  refer  to  United  States 
and  State  of  Connecticut  v.  A.F.  Murphy 
Die  &■  Machine  Co..  Inc.,  et  al.,  DOJ  Ref. 
No.  90-7-1-23C. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  157  Church  Street,  23rd 
Floor,  New  Haven,  Connecticut  06510; 
the  Region  I  Office  of  the  Environmental 
Protection  Agency,  Region  I  Records 
Center.  90  Canal  Street,  First  Floor, 
Boston,  MA  02203;  and  at  the  Consent 
Decree  Library.  1120  G  Street,  N.W., 
Fourth  Floor.  Washington,  D.C.  20005, 
(202)  624-4)892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  Fourth 
Floor,  N.W..  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $244.00  (25  cents  per 
page  reproduction  costs),  payable  to  the 
Consent  Decree  Library.  If  you  wish  to 
receive  a  copy  without  the  settlers' 
signature  pages,  please  so  indicate,  and 


entjlose  a  check  in  the  amount  of  $34.00 

pavable  to  the  Consent  Decree  Library. 

Brijoe  S.  Gelber. 

Acang  Chief  Environmental  Enforcement 

Seaion,  Environment  and  Natural  Resources 

Di}^sion. 

[FRiDoc  94-25767  Filed  10-17-94;  8:45  ami 
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No  ice  of  Lodging  of  Consent  Decree 
Pui  suant  to  the  Clean  Water  Act 

1 1  accordance  with  the  policy  of  the 
De  artment  of  Justice,  28  CFR  50.7, 
not  ce  is  hereby  given  that  a  proposed 
con  sent  decree  in  United  States  and 
Sta  e  of  Hawaii  v.  City  and  County  of 
Ha  lolulu.  Civ.  No.  94-O0765DAE.  was 
lod  5ed  with  the  United  States  District 
Coi  Jt  for  the  District  of  Hawaii,  on 
Ocl  ober  3, 1994.  That  action  was 
bro  ight  against  defendant  pursuant  to 
the  Clean  Water  Act  ("the  Act")  for 
per  alties  and  injunctive  rehef  as  a  result 
of  I  nauthorized  discharges  from  the 
Cit;  and  County  of  Honolulu's  ("the 
Cit]  ")  sewage  collection  system  and  for 
fail  ire  to  implement  a  pretreatment 
pro  ^am  at  its  various  wastewater 
tree  tment  plants.  The  decree  requires 
the  City  to  pay  $1.2  million  in  civil 
pen  ilties  to  the  United  States  and  State 
of }  awaii,  to  fully  implement  its 
pre  reatment  program  in  accordance 
witji  the  regulations,  and  to  perform 
ficant  maintenance  and 
ibilitation  work  on  its  collection 
m.  In  addition,  the  City  is  required 
F  Brform  two  Supplemental 
ironraental  Projects — one  for 
ben  jficial  reuse  of  sludge  and  one  for 
ber^ficial  reuse  of  effluent. 

Department  of  Justice  will  receive 
Its  relating  to  the  proposed 
decree  for  a  period  of  30  days 
frot  1  the  date  of  this  publication. 
Cor  iments  should  be  addressed  to  the 
Ass  stant  Attorney  General  of  the 
Env  ironment  and  Natural  Resources 
Div  sion.  Department  of  Justice, 
Washington,  D.C.  20530.  All  comments 
liJ  refer  to  United  States  and  State 
awaii  v.  City  and  County  of 
Hoi  olulu.  D.J.  Ref.  90-5-1-1-3825. 

T  le  proposed  consent  decree  may  be 
exa:  nined  at  the  office  of  the  United 
Stat  »s  Attorney  for  the  District  of 
Hav  aii,  Room  6100,  PJKK  Federal 
Bui  ding.  300  Ala  Moana  Blvd., 
Hor  olulu,  Hawaii  96850,  at  the  Region 
IX  c  ffice  of  the  Environmental 
ProfBction  Agency,  75  Hawthorne 

.  San  Francisco,  California  94105. 
the  Consent  Decree  Library,  1120 
St^t,  N.W.,  4th  floor,  Washington, 
20005.  202-624-^892.  A  copy  of 
•roposed  consent  decree  may  be 
obt£  ined  in  person  or  by  mail  from  the 
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Consent  Decree  Library.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $17.00  for  the  decree  (25 
cents  per  page  reproduction  costs) 
payable  to  the  Consent  Decree  Library. 
When  requesting  a  copy,  please  refer  to 
United  States  and  State  of  Hawaii  v. 
Ciiy  and  County  of  Honolulu.  D.J.  Ref. 
90-5-1-1-3825. 
Bruce  S.  Gelber, 

Acting  Chief  Environmental  Enforcement 
Section,  Envirorunent  and  Natural  Resources 
Division. 

IFR  Doc.  94-25786  Filed  10-17-94;  8:45  am) 
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Antitrust  Division 

Notice  Pursuant  to  tlie  National 
Cooperative  Research  and  Production 
Act  of  1993— Portland  Cement 
Association 

Notice  is  hereby  given  that,  on  August 
9, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Portland  Cement 
Associatirai  ("PCA")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  drcimistances. 
Specifically,  Roanoke  Cement  Company 
has  resigned  its  membership  effective 
May  31, 1994,  and  National  Portland 
Cement  Company  has  resigned  effective 
September  1, 1994. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PCA  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7, 1985,  PCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5, 1985,  50FR  5015. 

The  last  notification  was  filed  with 
the  Department  on  May  17, 1994.  Notice 
in  the  Federal  Register  was  published 
pursuant  to  Section  6(b)  of  the  Act  on 
June  30, 1994.  59FR  33783. 
Mark  C  Schechter, 

Daputy  Director  of  Operations,  Antitnist 
Division. 

IFR  Doc  94-25768  Filed  10-17-94;  8:45  am) 
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DEPARTMENT  OP  LABOR 

Occupational  Safety  and  Health 
Administration 

(Docket  No.  C-04] 

Notice  of  Public  Meeting  on  OSHA's 
Standards  Planning  Process 

AGENCY:  Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
developing  a  new  standards  planning 
process  for  standards  setting  and  other 
agency  activities.  This  new  system  will 
ensure  that  the  agency's  limited 
resources  are  directed  appropriately  and 
result  in  the  promulgation  of  standards 
and  other  appropriate  agency  actions 
that  have  the  maximum  public  health 
impact. 

One  of  the  early  steps  in  this  process 
is  the  solicitation  of  suggestions  from 
interested  individuals  for  workplace 
hazards  or  issues  that  might  warrant 
appropriate  OSHA  action. 

This  notice  requests  such  written 
comments,  and  announces  a  public 
meeting  to  provide  an  opportunity  for 
interested  individuals  to  informally 
discuss  the  workplace  hazards  or  issues 
included  on  a  preliminary  list  of 
suggestions.  Also,  in  accordance  with 
Executive  Order  12866,  OSHA  requests 
written  comments  from  the  public 
regarding  how  existing  OSHA  standards 
can  \)e  improved. 

DATES:  The  public  meeting  will  be  held 
on  Monday,  November  21, 1994,  in 
room  C5515,  Seminar  Rooms  lA-B  of 
the  Frances  Perkins  Building,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  The  meeting 
will  begin  at  9:30  a.m.  and  is  scheduled 
to  end  at  4:45  p.m. 

Requests  to  Appear:  OSHA  requests 
that  any  person  wishing  to  appear  at  the 
public  meeting  notify  OSHA  in  writing. 
To  assume  that  time  is  provided  for  oral 
comments,  the  request  should  be 
received  by  OSHA  no  later  than 
Monday.  November  7. 1994.  and  should 
identify  the  person  and/or  organization 
intending  to  appear,  address  and  phone/ 
fax  number,  the  amoimt  of  time 
requested,  and  a  brief  summary  of  the 
comments.  OSHA  also  requests  that  any 
suggestions  for  hazards  or  issues  which 
should  be  included  on  the  OSHA  Action 
List,  including  comments  on  existing 
OSHA  standards,  be  submitted  to  OSHA 
in  writing  no  later  than  Monday. 
November  7. 1994.  To  facilitate 
discussion  at  the  public  meeting,  all 


persons  who  notify  OSHA  of  their 
intention  to  appear  will  receive  a 
package  of  material  containing  a 
preliminary  list  of  suggestions,  along 
with  additional  background  material 
prior  to  the  meeting. 

Please  send  written  requests  to 
appear,  and  any  written  comments,  to 
Sue  Andrei  at  the  address  listed  below. 
All  comments  received  from  interested 
parties  will  be  included  in  Docket  C^4. 
and  available  for  public  review  in  the 
OSHA  Docket  Office,  Room  N2625,  200 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210.  telephone 
(202)  219-7894. 

Persons  with  disabilities,  who  need 
special  accommodations,  should  contact 
Sue  Andrei,  by  November  16, 1994,  at 
the  address  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Andrei,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration.  Room  N3641.  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210,  Telephone 
(202)  219-8055.  extension  113,  FAX 
(202)  219-^383. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  has  assigned  the 
development  of  priorities  under  the 
agency's  new  standards  planning 
process  to  an  internal  committee,  the 
Standards  Planning  Committee.  The 
committee  will  be  assisted  by  experts 
from  other  governmental  agencies,  and 
will  seek  public  input  in  its  decisions. 
The  Assistant  Secretary  retains 
authority  over  all  decisions  for  agency 
action. 

The  primary  task  of  the  committee  is 
to  develop  a  list  of  up  to  50  workplace 
hazards  or  issues  that  warrant 
appropriate  OSHA  action  (the  "OSHA 
Action  List").  For  all  of  the  items  on  the 
OSHA  Action  List,  the  committee  will 
recommend  appropriate  agency  action 
(e.g.,  rulemaking,  revision  of  existing 
standards,  issuance  of  a  hazard  alert, 
enforcement  emphasis,  consultation, 
etc.)  to  the  Assistant  Secretary  and  the 
Director  of  NIOSH,  including  a  subset  of 
up  to  20  items  (the  "Regulatory  Intent 
List")  intended  for  rulemaking. 

The  committee  sent  letters  to  a  broad 
range  of  readily  identifiable 
stakeholders,  including  labor  and 
industry  groups,  professional 
organizations,  academia.  Occupational 
Safety  and  Health  State  Plan  Designees, 
Federal  government  agencies,  and 
others,  soliciting  suggestions  of  possible 
workplace  hazards  or  issues  for 
inclusion  on  the  OSHA  Action  List. 
Continuing  this  search  for  additional 
stakeholder  suggestions,  the  Standards 
Plaiming  Committee  invites  all 
interested  parties  who  have  not  yet  been 


contacted  individually  to  provide 
written  comments  for  the  committee's 
consideration. 

The  committee  will  review  all 
suggestions  submitted  by  the  November 
7,  1994,  due  date  and  prepare  a 
prehminary  list  for  discussion  at  the 
public  meeting.  The  purpose  of  the 
meeting  is  to  give  equal  opportunity  for 
interested  parties  to  discuss  their 
particular  views  with  OSHA  concerning 
which  hazards  or  issues  should  be 
included  on  the  OSHA  Action  List. 

When  submitting  suggestions  for 
hazards  or  issues  to  OSHA,  please 
include  (1)  the  name  of  the  hazard/issue 
(these  include  chemical,  biological  or 
physical  hazards  such  as  chromium, 
tuberculosis,  or  noise;  safety  hazards 
such  as  unguarded  machines;  program 
needs  such  as  exposure  assessment  or 
medical  surveillance);  and  (2)  a  brief 
description  of  the  hazard/issue.  In 
making  suggestions,  the  following 
criteria  should  be  considered.  (1)  How 
serious  is  the  hazard/issue  (i.e.,  what  arc 
the  possible  consequences  to  exposed 
employees?  Death?  Loss  of  limb? 
Cancer?  How  likely  is  it  that  exposed 
workers  would  be  affected?)?  (2)  How 
many  workers  are  exposed?  What  is  the 
number  of  workers  experiencing  injun. , 
illness  or  death  due  to  the  hazard 
(please  indicate  if  these  numbers  are 
estimates,  and  if  not,  the  source  of  the 
data)?  What  types  of  workplaces  and 
industries  are  affected?  (3)  How  reliable 
and  accurate  is  available  risk 
information?  (4)  What  is  the  risk 
reduction  potential  of  OSHA  action  (i.e., 
can  agency  action  be  reasonably 
expected  to  reduce  or  eliminate 
exposure  to  the  hazard?  What  risk 
reduction  technologies  are  available  and 
are  technologically  and  economically 
feasible?  Could  regulation  of  the  hazard/ 
issue  potentially  force  or  stimulate 
technological  change?)? 

In  making  recommendations  for 
which  hazards  or  issues  should  be 
included  on  the  OSHA  Action  List,  the 
committee  will  consider  a  number  of 
factors,  including:  (1)  The  seriousness  of 
the  hazard;  (2)  the  number  of  exposed 
workers;  (3)  the  quality  of  available  risk 
information:  and  (4)  risk  reduction 
potential,  among  others.  The  committee 
will  also  consider  additional  factors  in 
recommending  specific  agency  actions, 
such  as;  (1)  administrative  efficiency  or 
feasibility;  (2)  legal  feasibility;  and  (3) 
other  public  policy  considerations.  The 
Regulatory  Intent  List  is  a  source  from 
which  OSHA  will  draw  items  for  its 
Regulatory  Calendar.  As  final  standards 
are  published,  items  from  the 
Regulatory  Intent  List  will  be  moved  up 
to  the  Regulatory  Calendar  for 
rulemaking. 
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Persons  making  timely  written 
requests  to  speak  at  the  public  meeting 
will  be  given  priority  for  oral  comments, 
as  time  permits.  Otber  persons  wishing 
to  speak  should  register  at  the  meeting 
from  8:45-9:15.  The  Standards  Planning 
Committee  will  make  every  effort  to 
accommodate  individuals  wishing  to 
speak  at  the  public  meeting. 

Authoritjr:  This  document  was  prepared 
under  the  direction  of  Joseph  A.  E)ear, 
Assistant  Secretary  of  Labor  for  OccupaUonal 
Safety  and  Health,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C  20210. 

Signed  at  Washington,  D.C,  this  12th  day 
of  October.  1994. 
(oseph  A.  Dear, 
Assistant  Secntary  of  Labor. 
|FR  Doc.  94-25764  Filed  10-17-94;  8:45  am] 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Notice  of  Availability  of  Appeal  Fonns 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Correction. 

summary:  The  Notice  on  Availability  of 
Appeal  Forms  which  was  published  on 
September  15. 1994,  contained  an  error 
in  the  FAX  number.  The  following 
Notice  contains  the  correct  FAX 
ntunber 

The  Merit  Systems  Protection  Board 
(MSPB)  now  maintains  stock  of  the 
MSPB  Appeal  Form  (OF-283). 
Henceforth,  agencies  should  direct  all 
supply  requests  for  the  current  edition 
of  this  form  to  the  Financial  and 
Administrative  Management  Division, 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue  NW.,  Washington,  DC 
20419.  The  telephone  number  is  (202) 
653-7263.  The  FAX  number  is  (202) 
653-5589.  A  reasonable  supply  of  the 
form  will  be  made  available  to  agencies 
without  charge.  Agencies  are  also 
authorized  to  reproduce  the  forni 
locally. 

EFFECTIVE  DATE:  October  18,  1994.      . 

FOR  FURTHER  INFORMATKM  CONTACT: 

Dick  Dorr.  Financial  and  Administrative 
Management  Division,  (202)  653-7263. 

Dated:  October  12, 1994. 
Shannon  McCarthy, 
Deputy  Qerk. 
|FR  Doc.  94-25639  Filed  10-17-94;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Ai  ivisory  Committee  for  Mathematical 
ai  «l  Physlcai  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4(  3,  as  amended),  the  National  Science 
Fi  undation  annoimces  the  following 
m  seting: 

Oate  and  Time:  October  31. 1994—8:30 
as  1-5:30  pm;  November  1, 1994 — 8:30  am- 

1:1  0  pm. 

^lace:  National  Science  Foundation,  4201 
W  Ison  Boulevard,  Room  375.  Arlington,  VA 
22  230. 

Type  of  Meeting:  Open. 

'2ontact  Person:  Thomas  A.  Weber, 
Ex  Bcutive  Officer,  MPS,  National  Science 
Fc  undation,  4201  Wilson  Boulevard. 
Ai  lington,  VA  22230  Telephone:  (703)  306- 
18)2. 

\iiinutes:  May  be  obtained  from  the  contact 
pe  -son  hsted  above. 

ileeting  Purpose:  To  provide  advice  and 
re(  ommendations  on  development  of  MPS 
St  itegic  planning  mechanisms;  provide 
ad  /ice  on  the  appropriateness  of  current 
di  cipiinary  boundaries;  evaluate  the  current 
M  'S  interfaces  with  academia  and  industry; 
an  i  advise  on  methods  of  achieving  overall 
pr  )gram  excellence  in  MPS. 

A^  ftnda 

0<tober31,1994  '  • 

AI  i — Introductory  Remarks;  Prioritization 
Discussion  with  MPS  Divisions 

PM — Discussion  of  Approach  to 

Interdisciplinarity;  Discussion  of 
Education/Diversity  Initiative 

November  1, 1994 

AI  i — Strawinan  Proposal  for  Global 

Prioritization;  Discussion/Summary  of 
Issues. 

Jaled:  October  12,  1994 
M  Rebecca  Winkler, 

Ck  mmittee  Management  Officer. 

IF  I  Doc.  94-25732  Filed  10-17-94;  8:45  ami 
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N  ICLEAR  REGULATORY* 
O  >MMISSION 

D<  icuments  Containing  Reporting  or 
R<  oordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
R4  view 

A(  ENCY:  Nuclear  Regulatory 

C<  mmission  (NRC). 

A(  nON:  Notice  of  the  OMB  review  of 

in  brmation  collection. 


SI  WMARY:  The  NRC  has  recently 
su  emitted  to  the  OMB  for  review  the 
fo  lowing  proposal  for  the  collection  of 
in  brmation  under  the  provisions  of  the 
Pa  Derwork  Reduction  Act  of  1980  (44 
U.  i.C  Chapter  35). 


1.  Type  of  submission,  new  revision, 
or  extension:  Revision. 

Z.The  title  of  the  information 
collection:  Proposed  Rule,  "10  CFR 
50.67:  Shutdown  and  Low-Power 
Operations  for  Nuclear  Power  Reactors." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  One  time. 

5.  Who  will  be  required  to  report: 
Commercial  nuclear  power  plant 
licensees. 

6.  An  estimate  the  number  of  annual 
respondents:  licensees  of  74  nuclear 
power  plant  sites. 

7.  An  estimate  of  the  total  niunber  of 
hours  needed  annually  to  complete  the 
requirement:  232,360  (approximately 
3160  hours  of  recordkeeping  burden  per 
site). 

8.  An  indication  of  whether  section 
3504(h),  Pub.L.  96-511  applies: 
Applicable.  

9.  Abstract:  Proposed  10  CFR  50.67  of 
NRC's  regulations.  "Shutdown  and 
Low-Power  Operations  for  Nuclear 
Power  Reactors"  would  require  power 
reactor  licensees  to  implement  safety 
improvements  to  resolve  NRC  concerns 
regarding  shutdown  and  low-power 
operations,  hi  part,  Ucensees  would  be 
required  tO  (1)  establish  controls  in 
technical  spedScations  limiting 
conditions  for  operation  and 
surveillance  requirements  in  accordance 
with  the  requirements  of  10  CFR 
50.36(c)  (2)  and  (3),  or  plant  procedures 
required  by  technical  specifications 
administrative  controls  pursuant  to  10 
CFR  50.36(c)(5)  for  equipment  which 
licensees  identiiy  as  necessary  to 
perform  their  safety  function  when 
plants  are  in  a  shutdown  or  low  power 
condition;  and  (2)  evaluate  realistically 
the  effects  of  fires  stemming  from 
activities  conducted  during  cold 
shutdown  or  refueling  conditions, 
determine  whether  such  fires  could 
prevent  accomplishment  of  the  normal 
decay  heat  removal  capability,  and  if  so, 
either  provide  measures  to  prevent  loss 
of  normal  decay  heat  removal  or 
establish  a  contingency  plan  that  will 
ensin^  an  alternate  decay  heat  removal 
capability  exists.  These  reporting  and 
recordkeeping  requirements,  in  addition 
to  other  actions  required  by  the 
proposed  amendment  to  NRC's 
regulations,  are  intended  to  protect 
public  health  and  safety  finm  the  risk  of 
a  core-melt  accident. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC  20555-0001. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Troy 
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Hilher,  Office  of  Information  and 
Regulatory  Affairs  (3150-0011),  NEOB- 
10202,  Office  of  Management  and 
Budget  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville.  MD,  this  12th  day  of 
Octoberl994. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Craafbrd, 

Designated  Senior  Official  for  Information 
Resources  Management 
[FR  Doc  94-25711  Filed  10-17-94;  8:45  am| 
nUMQ  COOE  7IMM1-M 


Proposed  Generic  Communication; 

"Use  of  NUMARC/EPRi  Report  TR- 
102348,  'Guideline  on  Licensing  Digital 
Upgrades,'  In  Detemtining  the 
Acceptabinty  of  Performing  Analog-to- 
Digitai  Replacements  Under  10  CFR 
50.59" 

AQENCV:  Nuclear  Regulatory 
Commission. 

ACTKM:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter  to  provide  a  new 
regulatory  position  on  the  use  of 
Nuclear  Management  and  Resources 
Council/Electrical  Power  Research 
Institute  (NUMARC/EPRI)  Report  TR- 
102348,  "Guideline  on  Licensing  Digital 
Upgrades."  This  report,  dated 
December,  1993,  provides  guidance  for 
determining  when  an  analog-to-digital 
replacement  can  be  performed  without 
prior  NRC  approval  under  the 
requirements  of  §  50.59  of  title  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
50.59).  The  report  apphes  to  all  digital 
equipment  that  uses  software  and.  in 
particular,  to  microprocessor-based 
systems.  The  report,  together  with  the 
clarifications  discussed  in  the  proposed 
generic  letter,  would  represent  a  method 
acceptable  to  the  f4RC  for  use  in  making 
a  determination  of  whether  or  not  an 
unreviewed  safety  question  exists  with 
respect  to  10  CFR  50.59  requirements.  In 
those  cases  where  a  licensee  proposes  to 
retrofit  with  a  digital  replacement 
system  that  the  NRC  had  previously 
approved,  the  NRC  review  scope  would 
be  significantly  reduced  and  would 
focus  only  on  plant-specific  issues 
associated  with  the  modification  (e.g., 
environmental  qualifications  and 
configuration  management).  The  NRC 
would  not  review  again  generic  aspects 
of  the  proposed  design,  such  as  the 
software  development  program,  unless 


these  aspects  had  changed  or  were 
affected  by  plant-specific  differences. 
The  NRC  is  seeking  comment  from 
interested  parties  regarding  both  the 
technical  and  regulatory  aspects  of  the 
proposed  generic  letter  presented  under 
the  Supplementary  Information 
heading.  The  proposed  generic  letter 
and  supporting  documentation  were 
discussed  in  the  259th  meeting  of  the 
Committee  to  Review  Generic 
Requirements  (CRGR).  The  relevant 
information  used  to  support  CRGR 
review  of  the  proposed  generic  letter 
will  be  available  in  the  Public 
Document  Rooms.  In  addition,  the 
proposed  generic  letter  and  supporting 
documentation  were  discussed  in  a 
public  meeting  of  the  NRC  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  on  September  8. 1994. 
Comments  bom  the  ACRS  were 
incorporated  in  the  proposed  generic 
letter. 

The  NRC  will  consider  comments 
received  from  interested  parties  in  the 
final  evaluation  of  the  proposed  generic 
letter.  The  NRC  final  evaluation  will 
include  a  review  of  the  technical 
position  and,  when  appropriate,  an 
analysis  of  the  value/impact  on 
licensees.  Should  this  generic  letter  be 
issued  in  final  form  by  the  NRC.  it  will 
become  available  for  public  inspection 
in  the  Pubhc  Document  Rooms. 
DATES:  Comment  period  expires  January 
17, 1995.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  Review  and  Directives 
Branch.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC.  20555. 
Written  comments  may  also  be 
delivered  to  Room  T-6D59, 11545 
Rockville  Pike.  Rockville,  Maryland 
from  7:30  a.m.  to  4:15  p.m..  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Docimient  Room,  2120  L  Street 
NW.  (Lower  Level).  Washington,  DC. 
FOR  FURTHER  INF0RMA7K)N  CONTACT:  Paul 
Loeser,  (301)  504-2825. 
SUPPLEMENTARY  INFORMATION: 
NRC  Generic  Letter  94-XX    Use  of 
NUMARC/EPRI  Report  TR-102348, 
"Guideline  on  Licensing  Digital 
Upgrades,"  in  Determining  the 
Acceptability  of  Performing  Analog- 
to-Digital  Replacements  Under  10 
CFR  50.59 

Addressess 

All  holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors. 


Purpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  is  issuing  this 
generic  letter  to  inform  addresses  of  a 
new  stafi'  position  on  the  use  of  Nuclear 
Management  and  Resources  Council/ 
Electrical  Power  Research  Institute 
(NUMARaEPRI)  Report  TR-102348. 
"Guideline  on  Licensing  Digital 
Upgrades."  dated  December,  1993,  as 
acceptable  guidance  for  determining 
when  an  analog-to-digital  replacement 
can  be  performed  without  prior  NRC 
staff  approval  under  the  requirements  of 
§  50.59  of  tide  10  of  the  Code  of  Federal 
Regulations  (10  CFR  50.59).  The  report 
applies  to  all  digital  equipment  that 
uses  software  and,  in  particular,  to 
microprocessor-based  systems.  The 
report,  together  with  the  clarifications 
discussed  in  this  generic  letter, 
represents  a  method  acceptable  to  the 
staff  for  use  in  making  a  determination 
of  whether  or  not  an  urueviewed  safety 
question  exists  with  respect  to  10  CFR 
50.59  requirements.  It  is' expected  that 
recipients  will  consider  the  information 
in  this  generic  letter  when  performing 
analog-to-digital  instrumentation  and 
control  systems  replacement.  However, 
suggestions  contained  in  this  generic 
letter  are  not  NRC  requirements; 
therefore,  no  specific  action  or  written 
response  is  required. 

Description  of  Circumstances 

The  age-related  degradation  of  some 
earlier  analog  electronic  systems  and  the 
difficulties  in  obtaining  qualified 
replacement  components  for  those 
systems,  as  well  as  a  desire  for 
enhanced  features  such  as  automatic 
self-test  and  diagnostics,  greater 
flexibility,  and  increased  data 
availability  have  prompted  some 
operating  reactor  licensees  to  rpfbce 
existing  analog  systems  with  d:v,iial 
systems.  After  reviewing  a  number  of 
these  digital  system  replacements  and 
digital  equipment  failures  in  both 
nuclear  and  non-nuclear  applications, 
the  staff  has  identified  potentially 
safety-significant  concerns  pertaining  to 
digital  systems  in  nuclear  power  plants. 
The  concerns  of  the  staff  stem  from  the 
design  characteristics  specific  to  the 
new  digital  electronics  that  could  result 
in  failure  modes  and  system 
malfunctions  that  either  were  not 
considered,  during  the  initial  plant 
design  or  may  not  have  been  evaluated 
in  sufficient  detail  in  the  safety  analysis 
report.  These  concerns  include  potential 
common  mode  failures  due  to  (1)  the 
use  of  common  software  in  redundant 
channels.  (2)  increased  sensitivity  to  xLo 
effects  of  electromagnetic  interference, 
(3)  the  improper  use  and  control  of 
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equipment  used  to  control  and  modify 
software  and  hardware  configurations, 
(4)  the  effiBCt  that  some  digital  designs 
have  on  diverse  trip  functions,  (5) 
improper  system  integration,  and  (6) 
inappropriate  commercial  dedication  of 
digital  electronics. 

As  result  of  the  above  concerns,  the 
NRC  staff  issued  a  draft  generic  letter  for 
public  comment  in  the  Federal  Register 
(57FR36680)  on  August  14, 1992, 
wherein  a  position  was  established  that 
essentially  all  safety-related  digital 
replacements  result  in  an  imreviewed 
safety  question  because  of  the 
possibility  of  the  creation  of  a  different 
type  of  malfunction  that  those  evaluated 
previously  in  the  safety  analysis  report. 
The  staff  concluded,  therefore,  that  prior 
approval  by  the  NRC  staff  of  all  safety- 
related  digital  modifications  was 
necessary.  However,  subsequent 
discussions  and  comments  cm  the  draft 
generic  letter  have  resulted  in  the  staff 
position  as  described  in  this  letter. 

Discussion 

To  assist  Ucensees  in  effectively 
implementing  digital  replacements  by 
addressing  the  concerns  indicated  above 
and  in  determining  which  upgrades  can 
be  performed  under  10  CFR  50.59 
wiUiout  prior  NRC  staff  approval. 
Report  TR-102348  has  been  published. 
The  NRC  staff  reviewed  and  provided 
comments  on  this  report  while  it  was  in 
draft  form,  and  the  final  report  reflects 
a  coordinated  e^ort  between  industry 
and  the  NRC  staff.  The  NRC  staff 
believes  that,  when  properly 
implemented,  modem  digital  systems 
ofier  the  potential  for  greater  system 
reliability  and  enhanced  features  such 
as  automatic  self-test  and  diagnostics,  as 
well  as  greater  flexibility,  increased  data 
availability,  and  ease  of  modification. 

Report  TR-102348  contains  guidance 
that  will  assist  licensees  in 
implementing  and  licensing  digital 
upgrades  in  such  a  manner  as  to 
minimize  the  potential  concerns 
indicated  above.  It  describes  actions  to 
be  taken  in  the  design  and 
implementation  process  to  ensure  that 
the  digital  upgrade  licensing  and  safety 
issues  are  addressed,  and  ways  to 
consider  these  issues  when  performing 
the  10  CFR  50.59  evaluation.  It  is  not 
the  intent  of  the  report  or  of  the  NRC 
staff  to  predispose  the  outcome  of  the  10 
CFR  50.59  process,  but  rather  to  provide 
a  process  that  will  assist  Ucensees  in 
reaching  a  proper  conclusion  regarding 
the  existence  of  an  unreviewed  safety 
question  when  undertaking  a  digital 
system  replacement.  However,  as  shown 
in  Example  5-6  of  the  report,  when 
using  this  docimient  as  guidance  for  the 
analysis  of  modifications  of  some  safety- 


Jgnificant  systems  such  as  the  reactor 
rotection  system  or  an  engineered 
ifety  feature  system,  it  is  likely  these 
(igital  modifications  will  require  staff 
r  iview  when  10  CFR  50.59  criteria  are 
a  )phed. 

Report  TR-102348  states  in  the 
ii  itroduction  that  the  guidance  is 
supplemental  to  and  consistent  with 
tkat  provided  in  NSAG-125, 
"Guidelines  for  10  CFR  50.59  Safety 
Valuations."  Licensees  should  bear  in 
lAind  that  NSAC-125  has  not  been 
endorsed  by  the  NRC,  and  therefore  any 
use  of  those  guidelines  is  advisory  only, 
and  that  nothing  in  NSAC-125  can  be 
construed  as  a  modification  of  10  CFR 
50.59.  While  the  guidelines  of  NSAG- 
Ip  can  be  useful  in  the  evaluation  of 
stems,  and  are  representative  of  logic 
d  in  making  a  10  CFR  50.59 
termination,  the  actual  determination 
whether  or  not  an  unreviewed  safety 
estion  exists  must  be  done  in 
cordance  with  10  CFR  50.59. 
IQ  CFR  50.59(a)(2)(i)  and  (u)  states 
at  a  proposed  change,  test  or 

riment  involves  an  imreviewed 
"ety  question  if  the  probability  or 
cj>nsequences  of  an  accident  or 
n  al  function  previously  evaluated  in  the 
s)  ifety  analysis  report  may  increase,  or  if 
ttte  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
previously  evaluated  in  the  safety 
analysis  report  may  be  created.  If  during 
tl  ;e  10  CFR  50.59  determination  there  is 
u  icertainty  about  whether  the 
p  -obability  or  consequences  may 
ii  crease,  or  whether  the  possibility  of  a 
d  fferfent  type  of  accident  or  malfunction 
n  ay  be  created,  the  tmcertalnty  should 
li  ad  the  licensee  to  conclude  that  the 
probability  or  consequences  may 
iiicrease  or  a  new  type  of  malfunction 
n  ay  be  created.  If  the  uncertainty  is 
o  ily  on  the  degree  of  improvement  the 
d  gital  system  will  provide,  the 
n  edification  would  not  involve  an 
u  ireviewed  safety  question.  If,  however, 
'  e  uncertainty  involves  whether  or  not 
is  modification  is  more  or  less  safe 
an  the  previous  analog  system,  or  if  no 
of  safety  has  been  determined,  an 
viewed  safety  question  is  involved. 
Subsequent  5.3  of  Report  TR-102348, 
entitled  "CompatibiUty  With  the 
E  ivironment,"  mentions  the  need  to 
ei  isure  equipment  installed  as  part  of  an 
u  >grade  is  compatible  with  its 
ei  ivironment  including  such  variables  as 
U  mperature,  humidity,  and  radiation. 
V  hile  these  environmental  stressors  are 
c  ted  as  examples,  it  should  be  noted 
t]  at  a  proposed  digital  upgrade  must  be 
q  lalified  for  operabiUty  against  those 
ei  ivironmental  stressors  and  for  those 
e  'ents  specified  in  the  plant  specific 
licensing  basis.  This  may  include  other 


environmental  stressors  beyond  the 
cited  examples. 

The  staffbelieves  that  two 
clarifications  to  Report  TR-102348  are 
appropriate  as  follows: 

1. 10  CFR  50.59  requires 
determination  of  whether  "a  possibility 
for  an  accident  or  malfunction  of  a 
different  type  than  any  previously 
evaluated  in  the  safety  evaluation  report 
may  be  created."  As  a  part  of  this 
determination.  Report  TR-102348 
suggests  looking  for  "any  new  types  of 
system-level  failures  that  would  resuh 
in  effects  not  previously  considered  in 
the  FSAR."  (For  example,  see  TR- 
102348,  Section  4.5,  Question  6.)  It  is 
the  NRC  staffs  position  that  the  system- 
level  considered  in  this  regard  should 
be  the  digital  system  being  installed. 
The  sta^  believes  that  this  clarification 
is  necessary  because  10  CFR  50.59  does 
not  refer  to  "system-level"  failure  but 
rather  refers  to  the  malfunction  of  the 
equipment  important  to  safety  being 
modified.  As  an  example,  when 
instaUing  an  upgraded  digital  high 
pressure  function  of  the  reactor  trip 
system,  it  is  the  digital  instnmientation 
and  control  circuitry  associated  with  the 
high  pressure  reactor  trip  function  that 
would  be  subject  to  the  questions  on 
failure  modes  and  effects  identified  in 
the  report  that  would  represent  the 
imreviewed  safety  question,  not  the 
entire  reactor  trip  system.  If  the  entire 
trip  system  is  being  replaced  with  a 
digital  upgrade,  then  the  entire 
replacement  digital  instrumentation  and 
control  system  would  be  subject  to  the 
failure  modes  and  effects  analysis,  not 
the  full  range  of  instrumentation  and 
control  systems  being  actuated  to 
respond  to  a  transient  or  accident. 

2.  10  CFR  50.59  requires  maintaining 
records  that  "include  a  written  safety 
evaluation  which  provides  the  bases  for 
the  determination  that  the  change,  test, 
or  experiment  does  not  involve  an 
unreviewed  safety  question."  Section 
3.1.2  of  the  report  points  out  that  the 
use  of  qualitative  engineering  judgment 
is  typically  involved  in  areas  that  are 
not  readily  quantifiable,  such  as 
likelihood  of  the  failure,  its  importance 
to  the  system  and  to  the  plant,  and  the 
practicaUty  and  incremental 
improvements  of  various  options 
available  for  resolving  the  failure.  Such 
judgments  may  be  difficult  to  dupUcate 
and  understand  at  a  later  time.  It  is  the 
NRC  staffs  position  that  the  basis  for 
the  engineering  judgment  and  the  logic 
used  in  the  determination  should  be 
documented  to  the  extent  practicable. 
This  type  of  documentation  is  of 
particular  importance  in  areas  where  no 
established  consensus  methods  are 
available,  such  as  for  software 
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reliability,  or  the  use  of  commercial- 
grade  hardware  and  software  where  fiill 
documentation  of  the  design  process  is 
not  available. 

EPRI  Report  TR-102348,  together 
Yfith  the  clarifications  discussed  in  this 
generic  letter,  can  be  used  as  guidance 
by  licensees  in  both  designing  aaalog-to- 
digital  replacements  and,  with  respect 
to  unreviewed  safety  question 
determinations,  determining  if  an 
analog-to-digital  replacement  can  be 
performed  under  10  CFR  50.59  without 
prior  staff  approval. 

Dated  at  Rockville,  MD.  this  11th  day  of 
October  1994. 

For  the  Nuclear  Regulatory  Cominission. 
Brian  K.  Grimes. 

Director.  Division  of  Project  Support,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-25708  Filed  10-17-94;  8:45  ami 
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Nuclear  Safety  Research  Review 
Committee;  Meeting  of  Accident 
Analysis  SutKommittee 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  NSRRC  Accident  Analysis 
Subcommittee  will  hold  a  meeting  on 
November  9-10, 1994  in  Room  T-2B3, 
Two  White  FUnt  North  (TWFN) 
Building.  11545  Rockville  Pike, 
Rockville,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  review  to  be  conducted  by  the 
Subcommittee  will  be  an  update  review 
of  accomplishments,  status,  and  plans 
for  reactor  safety  research  programs  in 
the  areas  of  thermal  hydraulics,  severe 
accidents,  and  transients.  The  agenda 
vkrill  be  as  follows: 

November  9 

8:30-8:45: 

Introductory  remarks  (Chairman,  Members) 
8:45-11:45: 
Update  of  thermal-hydraulic  research: 
plans,  approaches,  approaches, 
accomplishments  (NRC  staff 
presentations  and  discussion). 
1:00-3:00: 
Research  involving  transients.  Other 
accident  analysis  research  outside  the 
Severe  Accident  Research  Program. 
3:00-5:00: 
Subcommittee  discussion 

November  10 

8:30-8:45: 

Introductory  remarks  (Chairman,  Members) 
8:45-3  flO: 
Update  on  severe  accident  research:  plans, 
approaches,  accomplishments  (NRC  staff 
presentations  and  discussion). 
12:00-1:15:  Lunch  break. 
3:00-5:00: 


Subcommittee  discussion. 

The  Subcommittee  will  report  to  the  full 
Committee  on  the  facts  and  analyses 
discussed  at  the  meeting. 

A  detailed  agenda  will  be  made  available 
at  the  meeting. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the  concurrence 
of  the  Subcommittee  Chairman:  written 
statements  will  be  accepted  and  made 
available  to  the  Subcommittee.  Questions 
may  be  asked  only  by  members  of  the 
Committee  and  the  staff.  Persons  desiring  to 
make  oral  statements  should  notify  the 
Nuclear  Regulatory  Commission  staff 
members  named  below  as  far  in  advance  as 
is  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the  meeting, 
the  Subcommittee  may  exchange  preliminary 
views  regarding  matters  to  be  considered 
during  the  balance  of  the  meeting.  The 
Subcommittee  will  then  hear  presentations 
by  and  hold  discussions  with  representatives 
of  the  NRC  staff  regarding  this  review. 

Further  information  regarding  topics  to  be 
discussed,  the  scheduling  of  sessions, 
whether  the  meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefore  can 
be  obtained  by  a  prepaid  telephone  call  to 
Mr.  George  S^e  (telephone  301/415-6593) 
between  8  a.m.  and  4:30  p.m.  (EST),  persons 
planning  to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  one  or 
two  days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc..  that 
may  have  occurred. 

Dated:  October  12. 1994. 
Geoi^geSege, 

Technical  Assistant  to  the  Director,  Office 
of  Nuclear  Regulatory  Research. 
[PR  Doc.  94-25710  Filed  10-17-94;  8:45  am] 
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Agenda  for  Public  Workshop  in  the 
Seismic  Revisit  of  the  Individual  Plant 
Examination  of  External  Events 
OPEEE)  for  Severe  Accident 
VulneratHlities 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Workshop  Agenda  on 

Seismic  Revisit  of  Individual  Plant 

Examination  of  External  Events  (IPEEE). 

SUMMARY:  On  September  22. 1994.  the 
NRC  announced  in  FRN  (Vol.  59,  No. 
183)  that  it  plans  to  conduct  a  workshop 
on  October  21. 1994  to  discuss  the 
results  of  the  seismic  DPEEE  revisit.  The 
staff  intends  to  use  this  workshop  to 
identify  approaches  and  issues,  and 
solicit  comments  from  the  public  that 
will  be  used  to  develop  a  proposed 
position.  Draft  contractor  reports  on  a 
proposed  seismic  revisit  are  available  at 
the  NRC  Public  Document  Room  (PDR), 
Gelman  Building,  2120  L  Street  NW. 
Washington,  DC.  These  reports  and 


other  related  information  will  be 
discussed  in  the  workshop. 
DATES:  October  21, 1994;  9:00-5:00. 
ADDRESSES:  The  NRC  Auditorium, 
11555  Rockville  Pike,  Rockville.  MD. 
20852-2738. 

Agenda 

9:00-9:15    Opening  Remarks/General 

Introduction 
9:15-9:45    ERI  Reports 
9:45-10:15    NRC  Staff  Discussion  on 

Potential  Approaches  and  Issues 
10:15-10:30    Break 
10:30-12:00    Panel  Discussion  on  ERJ 

Reports  and  Potential  Approaches 
12:00-13:00    Lunch  Break 
13:00-14:00    PuWic  Comment 
14:30-14:45     Break 
14:45-16:00    Queston  &  Answer 
FOR  FURTHER  MFORMATKM  CONTACT: 
John  T.  Chen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  415-6549. 
SUPPLEMENTARY  INFORMATION:  On  June 
28.  1991  the  NRC  issued  Generic  Letter 
88-20.  Supplement  4,  Individual  Plant 
Examination  of  External  Events  (IPEEE) 
for  Severe  Accident  Vulnerabilities,  and 
NUREG-1407  containing  procedural 
and  submittal  guidance  for  IPEEE.  The 
Generic  Letter  requested  all  Ucensees  to 
perform  an  IPEEE  to  identify  plant- 
specific  vulnerabilities  to  severe 
accidents  due  to  external  events  and 
report  the  results  to  the  NRC.  Key 
elements  of  the  development  of  the 
IPEEE  guidance  included  assigning 
earthquake  review  level  and  review 
scope  for  the  seismic  events.  In  this 
development,  for  central  and  eastern 
U.S.  plants,  the  process  of  assigning 
plants  to  appropriate  review  categories 
has  relied  largely  on  the  use  of  available 
seismic  hazard  estimates:  those 
published  in  1989  by  Lawrence 
Uvermore  National  Laboratory  (LLNL) 
and  the  Electric  Power  Research 
Institute  (EPRI).  However,  grouping  of 
the  plants  relied  heavily  on  a  grouping 
technique  with  a  number  of  attributes 
using  seismic  hazard  on  a  relative  basis. 
In  1993,  based  on  a  re-elicitation  of 
LLNL  ground-motion  and  seismicity 
experts,  revised  seismic  hazard 
estimates  were  published  in  NUREG- 
1488.  The  rexised  mean  hazard 
estimates  are  lower  than  the  1989  LLNL 
estimates.  The  results  prompted  the 
NRC  to  revisit  the  seismic  IPEEE 
program  and  consider  the  potential 
impact  of  the  revised  LLNL  results. 

The  contractor's  study  has  been 
completed  and  the  draft  reports  are 
available  and  will  be  discussed  in  the 
workshop.  These  reports  have 
investigated  various  schemes  of 
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rebinning  tbe  plant  and  redefining  tbe 
scope  of  examination  within  a  bin.  The 
proposed  schemes  have  involved 
consideration  of  absolute  value  of 
estimated  core  damage  frequency  with  a 
generic  fragility  as  suggested  by  NEI  as 
well  as  reexamination  of  insights 
obtained  from  past  PRAs.  On  the  basis 
of  evaluation  of  these  reports,  the  staff 
is  considering  several  approaches  to 
revisit  the  scope  of  the  seismic  IPEEE. 
Fundamental  to  the  staff  consideration 
is  maintaining  the  IPEEE  objectives,  that 
is,  to  obtain  insights  regarding  severe 
accident  vulnerabilities  and  behavior. 
The  staff  intends  to  discuss  these 
approaches  as  well  as  key  issues 
including: 

(1)  The  need  for  revisit; 

(2)  The  suitability  of  an  approach  to 
identify  severe  accident  vulnerabilities 

■  and  meet  IPEEE  objectives; 

(3)  The  appropriateness  of  absolute 
numerical  core  damage  value  as  a 
criterion  in  light  of  large  inherent 
uncertainties  in  the  seismic  hazard  and 
risk  estimates; 

(4)  An  appropriate  numerical  value 
and  its  basis; 

(5)  Limiting  the  evaluation  to  selected 
components  and  the  basis  for  selection 
of  components;  and 

(6)  The  role  and  extent  of  use  and 
docimientation  of  engineering  judgment 
by  the  seismic  review  team  in 
conducting  an  examination. 

(Note  that  the  FRN  dated  Sept.  22, 
1994  incorrectly  indicated  that  the  NRC 
staff  position  would  be  discussed  at  this 
workshop.  The  workshop  will  discuss 
the  draft  contractor  reports  and  these 
discussions  will  serve  as  a  basis  for 
development  of  a  staff  position.) 

These  reports  have  been  reviewed  by 
an  independent  group  of  experts,  whose 
views  will  be  presented  at  this 
workshop.  In  addition,  an  opportunity 
will  be  available  for  members  of  the 
public,  utility  representatives  or  other 
interested  parties  to  comment  on  the 
contractor  reports  and  staff  presentation 
on  the  possible  approaches  for 
rebinning.  Those  persons  who  wish  to 
make  a  brief  presentation  at  the 
workshop,  should  indicate  their  desire 
to  the  contact  listed  above,  so  that  they 
can  be  added  to  the  agenda.  Written 
comments  will  also  be  accepted  up  to  4 
weeks  following  the  workshop. 

Dated  in  Rockville,  MD  this  12th  day  of 
October,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  Murphy, 

Acting  Director.  Division  of  Safety  Issue 
Resolution.  Office  of  Nudear  Regulatory 
Research. 

IFR  Doc  94-25709  Filed  10-17-94;  8:45  am] 
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(  FFICE  OF  PERSONNEL 
R  ANAGEMENT 

h  otjce  of  Request  for  Reclearance  of 
F  9rm  0PM 1536 

A  3ENCY:  Office  of  Personnel 
h  anagement. 

A  mON:  Notice. 


S  IMMARY:  In  accordance  with  the 

P  jperwork  Reduction  Act  of  1980  (title 

4  I,  U.S.  Code,  chapter  35),  this  notice 

a  mounces  a  request  for  a  reclearance  of 
a  I  information  collection.  Form  OPM 
1  136,  Former  Spouse's  Application  for 

5  irvivor  Annuity  Under  the  Civil 

S  srvice  Retirement  System,  is  designed 
f{  r  use  by  former  spouses  of  Federal 
ei  rjployees  and  annuitants  who  are 
a  iplying  for  a  monthly  Civil  Service 
R  Jtirement  System  benefit.  This 
a  plication  collects  information  about 
vt  lether  the  applicant  is  covered  by  the 
F  deral  Employees  Health  Benefits 
P  ogram  and  about  any  court  order 
w  lich  awards  the  applicant  retirement 
hi  neHts. 

There  are  estimated  to  be  500 
re  spondents  for  OPM  1536.  It  takes 
a]  proximately  45  minutes  to  complete 
O  'M  1536.  The  combined  annual 
bi  irden  is  375  hours. 

For  copies  of  this  proposal,  contact  C. 
Ri  »nald  Trueworthy  on  (703)  908-8550. 

Di  iTES:  Comments  on  this  proposal 
si  ould  be  received  on  or  before 
N)vember  17, 1994. 

A(  iDRESSES:  Send  Dr  deliver  comments 
to  — 

L  irraine  E.  Dettman,  Retirement  and 
Insurance  Group,  Operations  Support 
Division,  U.S.  Office  of  Personnel 
Management,  1900  E.  Street  NW., 
room  3349,  Washington.  DC  20415, 
and 

Jo  ieph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW..  room  10235, 
KVashington.  DC  20503. 

FOR  INFORMATION  REGARDING 
AdMINISTRATlVE  COOROWATIOW— CONTACT: 
M  iry  Beth  Smith-Toomey.  Chief.  Forms 
Ai  lalysis  and  Design.  (202)  606-0623. 

U.  >.  Office  of  Personnel  Management. 

La  Taine  A.  Green. 

Dt  outy  Director. 

IF  I  Doc.  94-25701  Piled  10-17-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34827;  File  No.  SR-GSCC- 
94-06] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Ctiange  Modl^ing  the 
Trade  Reporting  Requirements  for 
Category  2  Inter-Dealer  Broker  Netting 
Members 

October  12, 1994. 

On  July  5,  1994,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  SecuriUes  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
GSCC-94-06)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Acf).i  The  proposed  rule 
change  modifies  GSCC's  rules 
concerning  the  trade  reporting 
requirements  for  category  2  inter-dealer 
broker  netting  members  ("IDBs").  The 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  on  August  17, 1994.*  No 
comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

L  Description 

The  proposed  rule  change  modifies 
GSCC's  rules  concerning  the  trade 
reporting  requirements  for  category  2 
DDBs.  In  particular,  the  proposal  revises 
Rule  15,  Section  3  of  GSCC's  rules 
concerning  special  provisions  for  IDBs 
was  established  by  GSCC  in  1993  in 
order  to  permit  qualifying  IDBs  to 
engage  in  up  to  ten  percent  of  their 
trading  activity  in  eligible  securities 
with  non-netting  members.  ^  Each 
category  2  IDB  must  act  exclusively  as 
a  broker,  and  at  least  ninety  percent  of 
its  business,  based  on  the  overall  dollar 
volume  of  next  day  and  forward 
settlement  activity  in  eligible  netting 
securities  over  the  most  recent  twenty 
day  period,  must  be  with  netting 
members.* 


M5U.S.C78s<b)(l)(1988). 

'Securities  Exchange  Act  Release  No.  34511 
(August  10.  T994),  59  FR  42319. 

'The  Commission  approved  category  2  IDBs  in 
Securities  Exchange  Act  Release  i''4o.  32722  (August 
12,  1993),  5«  FR  42993. 

'For  a  temporary  period  established  by  GSCC's 
Board  of  Directors,  the  term  netting  members  is 
defined  to  include  certain  specifically  designated 
grandfathered  non-netting  member  firms  tlwt 
currently  have  IDB  screen  access.  This  temporarily 
will  allow  category  2  IDBa  to  trade  with  nonmomber 
dealers  that  historically  have  had  access  to  the 
IDBs'  screens.  An  IDB's  trading  activity  with 
granfatbered  dealers  will  not  be  included  for 
purposes  of  determining  when  an  IDB  meets  the  ten 
percent  scope  of  business  limitation. 
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In  order  to  monitor  compliance  with 
their  scope  of  business  requirements, 
GSCC's  rules  currently  require  each 
category  2  IDB  to  provide  GSCC  in 
writing  with  a  list  of  all  of  the  legal 
entities  that  it  acts  on  behalf  of  and 
promptly  inform  GSCC  of  any  change  to 
such  list.  Each  category  2  IDB  also  is 
required  to  submit  to  (SSCC  on  each 
business  day  all  of  its  next  day  and 
forward  settling  trades  in  eligible 
netting  securities,  including  trades  with 
non-grandfathered  non-members,  and 
must  indicate  the  buy  and  sell  side  of 
each  transaction. 

GSCC's  rules  do  not,  however, 
expressly  require  that  a  category  2  IDB 
provide  to  GSCC  for  every  trade  done 
involving  an  eligible  netting  securit)'  the 
identity  of  each  buy  side  and  sell  side 
counterparty.  The  proposed  rule  change 
expressly  requires  each  category  2'  IDB 
to  di.sclose  to  GSCC  the  identity  of  each 
buy  side  and  sell  side  counterparty  for 
every  trade  done,  including  trades  done 
with  non-members,  involving  an  eligible 
netting  security.* 

II.  Discussion 

The  Commission  believes  that  GSCC's 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act  ,6  and  in 
particular.  Sections  17A(b)(3)  (A)  and 
(F)  of  the  Act.^  Sections  17A(b)(3)  (A) 
and  (F)  require,  among  other  things,  that 
a  clearing  agency  and  its  rules  be 
designed  to  safeguard  the  securities  and 
funds  in  its  rules  be  designed  to 
safeguard  the  securities  and  funds  in  its 
possession  or  control  or  for  which  it  is 
responsible.  The  Commission  believes 
that  GSCC's  proposal  to  modify  the 
trade  reporting  requirements  for 
categor>'  2  IDBs  is  consistent  with  this 
obligation. 

According  to  GSCC,  requiring 
category  2  IDBs  to  provide  the  identity 
of  each  buy  side  and  sell  side 
counterparty  for  every  trade  done 
involving  an  eligible  netting  security  is 
significant  for  risk  monitoring  and 
surveillance  purposes.  The  Commission 
agrees  with  GSCC  and  believes  that  the 
proposal  helps  GSCC  ensure  that  it  can 
appropriately  monitor  its  existing 
netting  members.  By  requiring  each 
categor>'  2  IDB  to  disclose  the  identity 
of  each  buy  side  and  sell  side 
counterparty,  GSCC  will  be  better  able 
to  understand  and  assess  the  volume  of 


'Although  the  identity  of  each  buy  side  and  sell 
side  counterjjarty  is  known  for  trades  done  by 
category  1  IDBs. .there  is  no  obligation  in  GSCC's 
rules  imposing  this  disclosure  requirement.  The 
proposed  rule  change  therefore  formalizes  and 
expressly  sets  forth  this  reporting  obligation  for 
category  MDBs. 

6  15  U.S.C.  78q-l  (1988). 

'  15  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988). 


and  degree  of  concentration  of  trading 
done  by  a  category  2  IDB  with  one  or 
more  specific  non-members.  This,  in 
turn,  should  help  GSCC  fulfill  its 
safeguarding  obligations. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  Section  17A  of 
the  Act,  and  with  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-94-06)  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.9 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-25729  Filed  10-17-94.  8:45  ami 
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[Release  No.  34-34825;  File  No.  SR-NSCC- 

94-15] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Approving  A 
Proposed  Rule  Change  Modifying 
Rules  and  Procedures  Relating  to 
Compared  Trade  Summaries 

October  12, 1994. 

On  August  2, 1994,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-94-15)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
vv'as  published  on  September  1, 1994.  in 
the  Federal  Register  to  solicit  comments 
on  the  proposed  rule  change. 2  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  is  to 
facilitate  NSCC's  distribution  each  day 
of  a  Consolidated  Trade  Summary  that 
reports  both  Continuous  Net  Settlement 
("CNS")  and  Non-CNS  trades  due  for 
settlement  the  next  day.  NSCC  will 
continue  to  distribute  each  day  its 
current  CNS  and  non-CNS  Compared 
Trade  Summaries  which  also  report,  in 


greater  detail,  the  trades  due  to  settle  the 
next  day.  After  ninety  days  or  more, 
NSCC  intends  to  eliminate  the  CNS  and 
non-CNS  Compared  Trade  Summaries 
and  distribute  only  the  Consolidated 
Trade  Summary-' 

On  both  the  CNS  and  Non-CNS 
Compared  Trade  Summary,  each 
transaction  appears  at  the  original 
contract  price,  and  quantities  and 
money  are  totalled  and  netted  for  each 
security  issue.  The  contract  output 
provided  to  member  on  T+1  contains 
much  of  the  trade  detail  given  on  the 
CNS  and  Nor.  CNS  Compared  Trade 
Summaries.*  In  contrast,  the 
Consolidated  Trade  Summary  reports 
only  the  net  positions  due  for  settlement 
on  the  followi.".g  day.  Each  position,  in 
CUSIP  order,  i.s  reported  as  broad  buys 
and  sells  by  ninrkttplace  or  source, 
netted  by  issjg.  quantity,  and  money. 
The  Consolidated  Trade  Summary 
eliminates  trade  details,  such  as  the 
contra-broker.  price,  and  trade  date, 
which  are  currenllv  included  on  the 
CNS  and  Non-CNS  Compared  Trade 
Summaries  and  which  already  have 
been  pro\-ided  to  members  through  the 
contract  output  NSCC  provides. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).5  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Introduction  of  the  Ck)nsolidated  Trade 
Summary  aids  NSCC  in  its  effort  to 
move  towards  three  business  by 
settlement  ("T+3")  and  is  consistent 
with  Rule  15c6-l  imder  the  Act.^ 
Currently.  NSCC's  Ri:les  require  that  the 
CNS  and  Non-CNS  Compared  Trade 
Summaries  be  issued  on  the  morning  of 


»  15  U.S.C  78s(b)(2)  (1988). 
»17CFR200.30-3(a)(12). 
'15  U.S.C  7Bs(b)(l)  (1988). 
*  Securities  Exchange  Act  Release  No.  34595 
(August  25.  1994).  59  FR  45321. 


^  NSCC  Plans  to  begin  distribution  of  the 
Consolidated  Trade  Summa.ry  on  Sep'r-i^^'^r  20. 

1994.  NSCC  \%ill  not  eliminate  the  CNS  «•  .J  N'on- 
CNS  Compared  Trade  Summaries  in  coniiection 
with  the  Reconfirmation  and  f*ricing  Sen  ice 
("RECAPS").  RECAPS  is  a  fail  clearance  system  that 
provides  an  opportunity  to  reconfirm  and  reprice 
transactions  that  already  iiave  been  compared. 
NSCC's  Procedure  II  (GJ. 

*  Prime  broker  transactions  do  not  have  conlr,<ri 
output.  Instead,  the  details  of  these  transaclion<:  are 
reported  on  the  Regional  Interface  0|>eration 
("RIO")  Blotter. 

*  15  U.S.C.  78{)-l(b)(3)(F)  (1988). 

*On  October  6.  1993.  the  Commission  adopted 
Rule  15c6-l  under  the  Act.  which  establishes  th.-cp 
business  days  after  the  trade  date  ("T-t-3  ")  i.^Mead 
of  five  business  days  ("T*5")  as  the  standard 
settlement  timeframe  for  most  broker-dealer 
transactions.  The  rule  becomes  etTective  June  I. 

1995.  Securities  Exchange  Act  Release  No  33023 
(October  6.  1993).  58  FR  52891. 
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T+4.  When  the  settlement  cycle  is 
reduced  to  T>3.  it  will  be  necessary  to 
issue  trade  reports  earlier.  In 
anticipation  of  the  move  to  T-fS,  the 
prop<^l  requires  that  the  Consolidated 
Trade  Summary  be  issued  on  the  day 
before  settlement. 

When  the  settlement  cycle  is  reduced, 
NSCC  will  issue  the  trade  summaries  on 
T+2,  which  is  the  day  after  NSCC  issues 
the  contract  output  to  members.  To 
repeat  the  trade  details  reported  on  the 
contract  output  in  the  Consolidated 
Trade  Simimary,  as  is  currently  done  in 
the  CNS  and  non-CNS  Compared  Trade 
Simimaries  would  duplicate 
unnecessarily  the  information  provided 
only  the  day  before.  By  eliminating 
information  for  each  individual  trade, 
the  Consolidated  Trade  Summary  will 
provide  a  more  concise  statement.  The 
Commission  believes  that  NSCC's  rule 
change  reducing  the  redundant 
information  contained  in  the  trade 
summaries  to  include  only  information 
on  net  positions  due  for  settlement  on 
the  following  day  should  result  in 
benefits  to  both  customers  and  members 
by  increasing  efficiency  and  reducing 
costs. 


III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  particularly  with  Section 
17A{b)(3)(F)  of  the  Act  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-15)  be  and  hereby  is 
approves. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-27530  Filed  10-17-94,  8:45  am) 
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[Rel.  No.  IC-20613:  File  No.  812-83821 
Pacific  Select  Fund,  et  al. 

October  12,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"), 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPI.ICANTS:  Pacific  Select  Fund  ("Select 
Fund")  and  Pacific  Corinthian  Variable 
Fund  ("Variable  Fund"),  referred  to 
collectively  as  the  "Applicants." 


M7  CFR  20O.3O-3(a)(12)  (19«4). 


RELEVANT  1940  ACT  SECTIONS:  Order 
reijuested  under  Section  17(b)  of  the 
1940  Act  for  exemption  from  Section 
l^(a)  thereof. 

IMARY  OF  APRJCATION:  Applicants 
ik  an  order  that  would  permit  the 
ets  of  Variable  Fund  to  be  transferred 
to  land  combined  vtrith  the  assets  of 
Select  Fund  in  exchange  for  shares  of 
SeHect  Fund.  (The  transfer  and 
combination  of  assets  in  exchange  for 
sujch  shares  is  refierred  to  herein  as  the 
"Reorganization.") 

FIUNG  DATES:  The  original  application 
w^s  filed  on  May  4, 1993.  An  amended 
'  restated  appUcation  was  filed  on 
y 8, 1994. 


fol 
ap 


and 

Ju 

HdftRING  OR  NOTIFICATION  OF  HEARING:  An 

on  ler  granting  the  application  will  be 

iss  ued  imless  the  SEC  orders  a  hearing. 

Inl  erested  persons  may  request  a 

he  iring  by  writing  to  the  SEC's 

Se  :retary  and  serving  the  Applicants 

wi  h  a  copy  of  the  request,  personally  or 

by  mail.  Hearing  requests  should  be 

reijeived  by  the  SEC  by  5:30  p.m.  on 

November  6, 1994,  and  should  be 

ac(  :ompanied  by  proof  of  service  on  the 

Af  plicants.  in  the  form  of  an  affidavit 

or,  for  lawyers,  a  certificate  of  service. 

He  iring  requests  should  state  the  nature 

of  he  vmter's  interest,  the  reason  for  the 

re(  uest,  and  the  issues  contested, 

Pe  sons  may  request  notification  of  a 

he  iring  by  writing  to  the  Secretary  of 

th«  SEC, 

AD  IRESSES:  Secretary,  SEC,  450  5th 
Sti  >et,  N.W„  Washington,  D.C.  20549. 
Ap  ilicants,  c/o  Sharon  A  Cheever,  Esq., 
Pa  ific  Mutual  Life  Insurance  Company, 
70  I  Newport  Center  Drive,  Ne'vport 
Be  ch,  CA  92660. 

FOI  I  FURTHER  INFORMATION  CONTACT: 
Pal  rice  M.  Pitts,  Attorney,  Division  of 
In^  estment  Management,  Office  of 
Ins  irance  Products,  at  (202)  942-0679. 
SUI  PLEMENTARY  INFORMATION:  The 

owing  is  a  summary  of  the 

ilication.  The  complete  application  is 
avi  ilable  for  a  fee  from  the  Public 
Re  erence  Branch  of  the  SEC. 


Ap  )licants'  Representations 

'.    Select  Fund  is  a  diversified,  open- 
en*  management  investment  company, 
org  mized  under  the  laws  of  the 
Co  nmonwealth  of  Massachusetts, 

2 ,  Select  Fund  consists  often 
in\  jstment  series:  (i)  The  Money  Market 
Sei  es;  (ii)  The  Managed  Bond  Series; 
The  Government  Securities  Series; 
The  High  Yield  Bond  Series;  (v)  The 
Grc  wth  Series;  (vi)  The  Growth  LT 
Set  es;  (vii)  The  Equity  Income  Series; 
(vi  i)  The  Multi-Strategy  Series;  (ix)  The 
Eqi  ity  Index  Series;  and  (x)  The 
Inti  mational  Series.  It  is  presently 


contemplated  that  two  new  series  of 
Select  Fund— the  Eqmty  Series  and  the 
Bond  and  Income  Series — will  be 
organized.  Shares  of  each  series  of 
Select  Fund  are  currently  offered  only 
for  purchase  by  separate  accounts  of 
Pacific  Mutual  Life  Insurance  Company 
("Pacific  Mutual")  to  serve  as  an 
investment  medium  for  annuity 
contracts  and  for  variable  life  insurance 
policies  issued  by  Pacific  Mutual. 
Pacific  Mutual  serves  as  investment 
adviser  to  each  series  of  Select  Fund. 
Pacific  Mutual  and  three  of  its  separate 
accounts  (the  "Pacific  Select  Separate 
Accounts")  currently  own  all  of  the 
outstanding  shares  of  Select  Fund. 

3.  Pacific  Mutual  and  the  Insurance 
Commissioner  of  the  State  of  California, 
as  conservator  of  First  Capital  Life 
Insurance  Company — In  Conservation 
("First  Capital"),  entered  into  an 
agreement  regarding  the  rehabilitation 
of  First  Capital  (the  "Rehabilitation 
Plan"),  In  connection  with  the 
Rehabilitation  Plan,  Pacific  Mutual 
established  a  wholly-ovraed  subsidiary. 
Pacific  Corinthian  Life  Insurance 
Company  ("Pacific  Corinthian"),  as  a 
stock  life  insurance  company 
incorporated  under  the  laws  of  the  State 
of  California. 

4.  As  part  of  the  Rehabilitation  Plan, 
Pacific  Corinthian  assimied,  among 
other  things,  the  life  insurance  policies 
and  annuity  contracts  issued  by  First 
Capital,  including  certain  flexible 
premiiun  deferred  annuity  and  variable 
accimiulation  contracts  (the  "Variable 
Contracts")  for  which  the  Variable  Fund 
serves  as  investment  medium.  Also 
pursuant  to  the  Rehabilitation  Plan,  the 
assets  of  a  separate  account  of  First 
Capital  that  had  funded  the  variable 
accumulation  option  under  the  Variable 
Contracts  were  transferred  intact  to  a 
separate  account  designated  as  the 
Pacific  Corinthian  Variable  Separate 
Accoxmt. 

5.  The  Pacific  Corinthian  Variable 
Separate  Accovmt  funds  individual 
flexible  premium  deferred  annuitv  and 
variable  accumulation  contracts, 
formerly  offered  by  First  Capital,  which 
were  assumed  by  Pacific  Corinthian 
pursuant  to  the  Rehabilitation  Plan.  The 
Pacific  Corinthian  Variable  Separate 
Accoimt  invests  exclusively  in  Variable 
Fund;  each  of  the  eight  subaccounts  of 
the  Pacific  Corinthian  Variable  Separate 
Account  invests  in  a  distinct  series  of 
Variable  Fund.  Pacific  Corinthian 
Variable  Separate  Account  owns  all  of 
the  outstanding  shares  of  Variable  Fund. 

6.  Variable  Fimd — formerly,  Shearson 
VIP  Fund — is  incorporated  under  the 
laws  of  the  State  of  California.  Variable 
Fund  consists  of  eight  series:  (i)  The 
Money  Market  Series:  (ii)  The  Equity 
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Series:  (iii)  The  Bond  and  Income 
Series;  (iv)  The  Government  Securities 
Series;  (v)  The  Directions  Value  Series; 
(vi)  The  Equity  Income  Series;  (vii)  The 
Diversified  Low  P/E  Series;  and  (viii) 
The  Balanced  Series.  Pacific  Mutual 
currently  serves  as  investment  adviser 
to  each  series  of  Variable  Fund. 

7,  Pacific  Mutual  and  the  Pacific 
Select  Separate  Accoimts  currently  own 
100  percent  of  the  outstanding  shares  of 
Select  Fimd.  Pacific  Mutual  also  owns 
100  Percent  of  the  outstanding  shares  of 
Pacific  Corinthian.  Pacific  Corinthian  is 
the  depositor  of  the  Pacific  Corinthian 
Variable  Separate  Account,  the  sole 
shareholder  of  Variable  Fund.  As  a 
result  of  these  relationships.  Select 
Fund  and  Variable  Fund  may  be 
deemed  to  be  under  the  common  control 
of  Pacific  Mutual.  In  addition,  the 
Applicants  may  be  deemed  to  be 
affiliates  of  an  affiliated  person  (i.e.. 
Pacific  Mutual), 

8.  Under  the  Reorganization,  Variable 
Fund  will  convey,  transfer,  and  deliver 
to  Select  Fund  all  of  the  existing  assets 
of  each  series  of  Variable  Fund,  In 
consideration  thereof.  Select  Fund  will 
agree:  (i)  To  assume  and  pay  certain 
liabilities  of  Variable  Funds;  and  (ii)  to 
deliver  to  Variable  Fund  full  and 
fractional  share  of  beneficial  interest  of 
Select  Fund  having  an  aggregate  net 
asset  value  equal  to  the  aggregate  value 
of  the  net  assets  of  the  Variable  Fund 
series  exchanged  tlierefor. 

9.  The  Reorganization  will  be 
performed  in  such  a  manner  that  the 
assets  and  certain  liabiUties  of  The 
Money  Market  Series  of  Variable  Fund 
become  the  assets  and  liabilities  of  The 
Money  Market  Series  of  Select  Fund;  the 
assets  and  certain  liabilities  of  The 
Equity  Series  of  Variable  Fund  become 
those  of  the  proposed  Equity  Series  of 
Select  Fund;  the  acsets  and  certain 
liabilities  of  The  Bond  and  Income 
Series  of  Variable  Fund  become  the 
assets  and  liabilities  of  the  proposed 
Bond  and  Income  Series  of  Select  Fund; 
the  assets  and  certain  liabilities  of  The 
Government  Seciu-ities  Series  of 
Variable  Fund  become  the  assets  and 
liabilities  of  The  Government  iSecurities 
Series  of  Select  Fund;  the  assets  and 
certain  liabilities  of  The  Directions 
Value  Series,  The  Diversified  Low  P/E 
Series,  and  The  Equity  Income  Series  of 
Variable  Fund  become  the  assets  and 
habilities  of  The  Equity  Income  Series 
of  Select  Fund;  and  the  assets  and 
certain  liabilities  of  The  Balanced  Series 
of  Variable  Fund  become  the  assets  and 
liabilities  of  The  Multi-Strategy  Series  of 
Select  Fund. 

10,  The  rate  of  exchange  will  be 
determined  based  on  the  relative  net 
asset  value  per  share  of  each  Variable 


Fund  series  compared  to  the  net  asset 
value  of  the  corresponding  Select  Fund 
series  as  of  the  close  of  business  on  the 
day  immediately  proceeding  the 
effective  date  of  the  proposed 
Reorganization,  For  the  recently  created 
Select  Fund  series  (j,e,,  the  Bond  and 
Income  Series  and  the  Equity  Series), 
the  net  asset  value  per  share  w^ill  be 
established  as  an  amount  equal  to  the 
net  asset  value  per  share  for  the  Variable 
Fund  Bond  and  Income  Series  and 
Equity  Series  as  of  the  close  of  business 
on  the  business  day  immediately 
preceding  the  effective  date  of  the 
Reorganization.  Thus,  the  rate  of 
exchange  will  be  on  a  one-to-one  basis. 
However,  it  is  possible  that  the 
proposed  Equity  Series  and  Bond  and 
Income  Series  of  the  Select  Fund  may 
offer  their  shares  to  the  public  prior  to 
the  effective  date  of  the  Reorganization, 
in  which  case  the  rate  of  exchange  for 
these  series  will  be  determined  in  the 
manner  described  above  for  tlie 
currently  operational  series  of  Select 
Fund, 

11.  Immediately  after  the 
Reorganization,  the  value  of  each 
Variable  Contract  will  be  equal  to  the 
value  of  each  such  Contract 
immediately  before  the  Reorganization. 
Applicants  represent  that,  apart  from 
the  fact  that  the  futine  each  value  of 
Variable  Contracts  issued  through  the 
Pacific  Corinthian  Variable  Separate 
Account  will  reflect  the  investment 
performance  of  a  series  of  the  Select 
Fund  instead  of  a  series  of  the  Variable 
Fund,  the  Reorganization  will  have  no 
material  economic  impact  on  Variable 
Contract  values, 

12.  On  the  effective  date  of  the 
Reorganization.  Variable  Fund  will 
close  its  stock  transfer  bock^ 
permanently  and  distribute  pro  rata  to 
its  shareholders  the  Select  Fund  shares 
it  received  t  ■ -^uant  to  the 
Reorganizaiiun.  Thereafter,  the  Variable 
Fund  will  be  completely  liquidated. 
Such  liquidation  and  distribution  will 
be  accompanied  by  the  establishment  of 
an  open  account  on  the  share  records  of 
Select  Fund  in  the  name  of  each 
shareholder  of  Variable  Fund 
representing  the  respective  pro  rata 
number  of  Select  Fund  shares  due  that 
shareholder,  designated  by  series.  Select 
Fund  will  register  the  shares  of  each  of 
its  series  issued  pursuant  to  the 
Reorganization  under  the  Securities  Act 
of  1933.  using  the  Form  N-14. 

13.  Pacific  Mutual,  Select  Fund,  and 
Variable  Fund  will  pay  all  of  the  costs 
of  the  Reorganization,  Variable  Fimd 
and  Select  Fund  shall  bear  any  such 
expenses  only  to  the  extent  that  the 
board  of  director/trustees  of  each  fund, 
including  a  majority  of  the  independent 


directors/trustees,  determines  that  for 
the  Fund  to  bear  such  expenses  is  in  the 
best  interests  of  its  respective 
shareholders,^  Applicants  represent  that 
in  no  event  will  Select  Fund  and 
Variable  Fund,  in  the  aggregate,  bear 
more  than  two-thirds  of  the  total 
expenses  of  the  Reorganization.  The 
Applicants  do  not  expect  that  the 
Reorganization  will  entail  any 
significant  hquidation  expenses  because 
the  corresponding  series  of  Variable 
Fund  and  Select  Fund  will  have 
substantially  identical  investment 
policies, 

14,  A  plan  that  sets  forth  the  terms 
and  conditions  necessary  to  implement 
the  Reorganization  (the  "Reorganization 
Plan")  will  be  submitted  to  the  board  of 
directors  of  Variable  Fund  and  the  board 
of  trustees  of  Select  Fund,  In  deciding 
to  approve  the  terms  of  the 
Reorganization  and  recommend 
approval  of  such  Reorganization  to 
shareholders  of  each  Fimd.  the  directors 
of  Variable  Fund  and  the  trustees  of 
Select  Fund  (including  the  disinterested 
directors  and  trustees)  have  made  an 
inquiry  into  a  number  of  matters  and 
consider  the  following  factors,  among 
others:  (i)  The  reasonableness  of 
advisory  fees  paid  to  Pacific  Mutual 
following  the  ReorganizaUon;  (ii) 
expense  rations  and  published 
information  regarding  Variable  Fund 
and  Select  Fund;  (iii)  the  comparative 
investment  performance  of  each  series 
of  Variable  Fund  and  each  series  of 
Select  Fund;  (iv)  the  terms  and 
conditions  of  the  Reorganization,  and 
whether  the  Reorganization  will  result 
in  dilution  of  shareholder  or  Variable 
Contract  owner  interests;  (v)  the 
advantages  of  obtaining  economies  of 
scale,  increased  investment  flexibility, 
and  expanded  allocation  options 
resulting  from  acceptance  of  ncv 
premiums  through  the  Reorgai-.i.'alion; 
(vi)  the  compatibility  of  the  investment 
objectives,  policies  and  restrictions,  and 
service  features  available  to 
shareholders  of  each  series  of  Variable 
Fund  compared  to  the  corresponding 
series  of  Select  Fund;  (vii)  the  costs  to 
be  incurred  by  Variable  Fund  and  Select 
Fund  as  a  resuh  of  the  Reorganization; 
(viii)  tax  consequences  of  the 
Reorganization;  and  (ix)  the  potential  for 
overreaching  on  the  part  of  either 
Applicant  or  any  af^liate  thereof. 

15.  The  Reorganization  Plan  will  be 
submitted  to  shareholders  of  both  the 
Variable  Fund  and  the  Select  Fond  for 
approval  at  a  special  meeting  called  for 


•  Applicants  represent  that  no  series  of  the 
Variable  Fund  or  the  Select  Fund  will  bear  any 
expenses  of  the  Reorganization  to  the  extent  that  the 
impact  of  such  expense  on  the  net  asset  value  per 
share  of  a  series  equals  of  exceeds  S0.01  per  soare. 
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that  purpose.  A  majority  of  all  votes  of 
each  operating  series  of  Variable  Fund 
and  Select  Fund  entitled  to  be  cast  will 
be  raquired  to  approve  the 
Reorganization  Plan  and  the 
Reoiganization;  the  Reorganization  Plan 
may  be  effected  with  respect  to  any 
Variable  Fxmd  or  Select  Fund  series 
whose  shareholders  approve  it.  Variable 
Fund  and  Select  Fund  each  will  furnish 
to  its  respective  shareholders  a  proxy 
statement/prospectiis  containing 
information  relating  to  the 
Reorganization  Plan  and  the 
Reorganization. 

16.  Pacific  Corinthian  will  vote  shares 
of  each  series  of  the  Variable  Fund,  and 
Pacific  Mutual  will  vote  shares  of  each 
series  held  by  it  and  each  Pacific 
Separate  Accoimt,  in  accordance  with 
instructions  received  froin  Variable 
Contract  ownen  and  ownen  of  annuity 
contracts  and  variable  life  insurance 
policies  issued  by  Pacific  Mutual, 
respectively.  Shares  for  which  no  voting 
instructions  are  received  will  be  voted 
by  Pacific  Corinthian  or  Pacific  Mutual, 
as  appropriate,  in  the  same  proportion 
as  it  votes  shares  for  which  voting 
instructions  were  received. 

17.  In  addition  to  shareholder 
approval.  Applicants  further  condition 
the  consummation  of  the  Reorganization 
upon  receipt  from  the  Commi^ion  of 
the  exemptive  order  requested  herein, 
receipt  of  any  necessary  approval  from 
the  applicable  state  insurance 
commissions,  and  receipt  by  Select 
Fund  and/or  Variable  Fund  of  a  private 
letter  ruling  from  the  Internal  Revenue 
Service  or  an  opinion  of  tax  counsel  to 
the  efCsct  that  the  Reorganization  will 
qualify  as  a  tax-free  reorganization 
under  the  Internal  Revenue  Code  of 
1986,  as  amended,  and  will  not  result  in 
the  recognition  of  any  taxable  gain  or 
loss  to  any  series  of  Select  Fund  or 
Variable  Fund,  or  to  any  shareholdera 
thereof 

Applicants'  Legal  Analysis 

1.  Under  Section  2(a)(3)  of  the  1940 
Act,  one  person  is  an  "affiliated  person" 
of  another  person  if,  among  other  things: 
The  person  directly  or  indirectly  owns, 
controls,  or  holds  with  power  to  vote 
5%  or  more  of  the  other  person's 
outstanding  voting  securities;  5%  or 
more  of  the  person's  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  or  the 
person  directly  or  indirectly  controls,  is 
controlled  by,  or  is  imder  common 
control  with  the  other  person. 

2.  Applicants  may  be  deemed 
"affiliated  persons"  of  one  another 
within  the  meaning  of  Section  2(a)(3)  of 
the  1940  Act  as  a  result  of  their 


:  elationships  to  Pacific  Mutual.  Because 
of  these  relationships,  the 
Reorganization  may  be  deemed  to 

riolate  Secticm  17(a)  of  the  1940  Act, 
<  vhich,  in  relevant  part,  prohibits  any 
I  iffiUated  person  of  a  registered 
investment  company,  or  any  affiliated 

»er8on  of  such  a  person,  from 

jiowingly  selling  to  or  purchasing  from 
I  uch  investment  company  any  security 
( ir  other  property. 

3.  Section  17(b)  of  the  1940  Act 
I  uthorizes  the  SEC  to  exempt  any 

I  ransaction  from  the  provisions  of 

Section  17(a)  if:  the  terms  of  the 

t  ransaction,  including  the  consideration 

1 9  be  paid  or  received,  are  reasonable 

( nd  fair  and  do  noft  involve 

( verreaching  on  the  part  of  any  person 

( oncemed;  the  transaction  is  consistent 

I  nth  the  poUcy  of  each  registered 

i  ivestment  company  concerned;  and  the 

t  "ansaction  is  consistent  with  the 

j  eneral  purposes  of  the  1940  Act. 

4.  AppUcants  request  an  order  of  the 
( ktmmission  pureuant  to  Section  17(b) 
( f  the  1940  Act  exempting  the 

1  eorganization  from  the  provisions  of 
Section  17(a)  of  the  1940  Act  to  the 
cDctent  necessary  to  permit  the  various 
series  of  Select  Fund  to  acquire  the 
assets  of  the  corresponding  series  of 
Variable  Fund  in  exchange  for  shares  of 
t  le  Select  Fund  series.^ 

i  .  Reasonableness,  Fairness,  and  the 
J  bsence  of  Overreaching 

1.  Applicants  assert  that  the  terms  of 
the  proposed  Reorganization  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 

c  Qncemed. 

2.  AppUcants  represent  that  the 
I  eorganization  will  not  be  effected 
ti  nless:  (i)  the  board  of  directon  of 
variable  Fimd  and  the  board  of  trustees 
ojf  Select  Fimd — including  a  majority  of 
the  disinterested  directors/trustees — 
separately  have  reviewed  and  approved 
tne  terms  of  the  Reorganization  set  forth 
in  the  Reauthorization  Plan,  including 
consideration  to  be  paid  or  received  by 
a  1  parties  to  the  Reauthorization;  and 

(  i)  the  board  of  directon  of  Variable 
F  und  and  the  board  of  trustees  of  Select 
I  und  independently  have  determined 
t  lat  the  RcMsrganization  vtrill  be  in  the 
b  est  interests  of  the  shareholdera  of  each 
I  und's  series,  and  that  consummation  of 
t  te  Reorganization  will  not  result  in  the 


'ApplicanU  potit  that  Congreaa  did  not  intend 
Section  26(b)  of  the  1940  Act  to  apply  to 
tnnMctions  such  as  the  Reorganization  and, 
therefore,  have  requeated  neither  e  Commission 
older  pursuant  to  Section  2&(b)  before  proceeding 
vnth  th«  Raoiganziation,  nor  Commiaaion  approval 
o  their  decision  to  proceed  with  the  Reorganization 
M  Ithotit  a  Commission  order  pursuant  to  Section 
2i(b). 


dilution  of  the  current  interests  of  any 
dbarriiolder  or  contract  owner  of 
Variable  Fund  or  Select  Fund. 

3.  Applicants  note  that  the  niunber  of 
shares  to  be  issued  to  Variable  Fund  by 
Select  Fund  will  be  determined  on  the 
basis  of  the  relative  net  asset  value  per 
share  of  each  series  proposed  to  be 
combined. 

4.  Applicants  represent  that  neither 
the  board  of  directon  of  Variable  Fund 
nor  the  board  of  trustees  of  Select  Fund 
will  make  a  recommendation  to 
shareholdera  concerning  the 
Reorganization  Plan  unless  it  has 
considered  the  expense  ratios  and 
published  information  regarding  the 
fees  and  expenses  of  corresponding 
series  of  the  Variable  Fvmd  and  the 
Select  Fund  and  those  of  similar  funds, 
the  terms  and  conditions  of  the 
Reorganization  Plan,  and  whether  the 
Reorganization  Plan  will  result  in  the 
dilution  of  any  shareholder  interests. 
Applicants  assert  that  no 
recommendation  will  be  made  imless 
the  directors/trustees  have  considered: 
(i)  The  potential  benefits  of  the 
Reorganization  to  shareholdera  of  the 
series  of  the  Variable  Fund  or  the  Select 
Fund,  as  appropriate,  and  the  contract 
ownen  with  contract  values  allocated  to 
the  Pacific  Corinthian  Variable  Sepstrate 
Accoimt  or  the  Pacific  Select  Separate 
Accounts,  as  appropriate;  (ii)  the 
compatibility  of  investment  objectives, 
policies,  restrictions,  and  investment 
holdings  of  the  corresponding  series  of 
Variable  Fund  and  Select  Fund;  (iii)  the 
terms  and  conditions  of  the 
Reorganization  Plan  which  might  affect 
the  price  of  outstanding  shares  of  each 
series  of  Variable  Fund  or  Select  Fund, 
as  appropriate,  or  interests  of  contract 
owners  indirectly  invested  therein;  and 
(iv)  direct  or  Indirect  costs  to  be 
inciured  by  the  series  of  Variable  Fund 
or  Select  Fund,  as  appropriate,  or 
shareholdera  thereof  or  contract  owners 
who  have  allocated  their  variable 
contracts  to  separate  accoimts  that 
invest  in  Variable  Fund  or  Select  Fund 
series. 

5.  If  effected  according  to  the 
Reorganization  Plan,  the  Reorganization 
should  lesuh  in  an  increase  in  the  asset 
size  of  the  Select  Fund.  Applicants 
represent  that  the  larger  aggregate  net 
assets  of  Select  Fund  and  certain  of  its 
series  should  enable  the  combined 
entity  to  realize  significant  benefits 
associated  with  economies  of  scale. 

6.  Applicants  represent  that,  because 
Pacific  Corinthian  no  longer  accepts 
new  premiiuns  from  existing  ownen  of 
the  Variable  Contracts  and  no  longer 
solicits  new  applications  for  new 
Variable  Contracts,  the  Variable  Fund 
faces  the  potential  of  limited  (or  no) 
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growth  and  continued  diminution  of 
asset  size.  Consequently,  the  expense 
ratios  of  certain  Variable  Ftmd  series 
may  increase.  Variable  Fund  series  may 
experience  difficulty  in  achieving  their 
investment  objectives,  service  providera 
may  find  it  less  profitable  to  render 
services  to  Variable  Fund  series,  and  it 
may  become  difficult  for  the  Variable 
Fimd  series  to  retain  qualified  service 
providera.  Applicants  assert  that  the 
Reorganization  will  provide  an 
opportimity  for  the  ownen  of  the 
Variable  Contracts  to  invest  in  an 
underlying  fund  with  greater  assets  that 
has  the  potential  for  growth  in  assets. 

7.  Applicants  represent  that,  under 
the  advisory  agreement  with  Select 
Fxmd,  Pacific  Mutual  renden  the  types 
of  advisory  and  non-advisory  services 
that  are  substantially  similar  to  the 
types  of  advisory  services  currently 
rendered  to  Variable  Fund  by  Pacific 
Mutual  and  the  management  services 
rendered  to  Variable  Fimd  by  Pacific 
Corinthian.  Applicants  anticipate  that, 
after  completion  of  the  Reorganization, 
the  investment  advisory  fees  paid  by  the 
series  of  Select  Fund  involved  in  the 
Reorganization  will  be  comparable  to 
the  advisory  fees  and  management  fees 
paid  by  the  corresponding  series  of 
Variable  Fimd. 

8.  Applicants  represent  that, 
generally,  the  expense  ratios  for  Select 
Fund  are  lower  than  those  of  the 
corresponding  series  of  Variable  Fund, 
and  the  Reorganization  should  result  in 
a  benefit  to  contract  ownen  in  that  the 
investment-related  expenses  that  bear 
indirectly  are  Ukely  to  decrease. 

9.  AppUcants  represent  that  the 
Reorganization  wiU  not  be  effected  until 
the  board  of  directon  of  Variable  Fund: 
(i)  Has  considered  and  compared  the 
relative  investment  performance  of  each 
series  of  Variable  Fund  and  all  series  of 
Select  Fund  and,  in  the  case  of  pertinent 
series  of  Select  Fund  for  which  new 
portfolios  managen  are  proposed, 
investment  performance  for  comparable 
portfolios  managed  by  such  proposed 
portfolio  managen;  and  (ii)  determines 
whether  performance  and  investment 
flexibility  may  be  enhanced  if  assets  of 
Variable  Fund  series  are  combined  with 
assets  of  Select  Fund  series  in 
accordance  with  the  Reorganization 
Plan. 

10.  Applicants  further  represent  that 
the  Reorganization  will  not  have 
adverse  tax  consequences  for  any 
Variable  Fund  or  Select  Fund 
shareholder. 


B.  Consistency  With  Applicant's. Policies 
and  the  General  Purposes  of  the  1940 
Act 

1.  Applicants  represent  that  the 
Reorganization  will  not  be  approved  unless 
the  boards  of  esch  Fimd  have  determined 
that  the  investment  obfectivea  and  policies  of 
the  corresponding  series  of  Variable  and 
Select  Fund  are  compatible.  Applicants 
assert  that  no  significant  differences  exist 
between  Variable  Fund  and  Select  Fund 
regarding  investment  policies,  borrowing  and 
lending  limitations,  permitted  transactions, 
or  quality  of  investments.' 

2.  Rule  17a-8  under  the  1940  Act 
exempts  from  the  prohibitions  of 
Section  17(a)  mergen,  consolidations,  or 
purchases  or  sales  of  substantially  all  of 
the  assets  involving  registered 
investment  companies  which  may  be 
affiliated  persons,  or  affiUated  penons 
of  an  affihated  penon,  solely  by  reason 
of  having  a  common  investment  adviser, 
common  directore/trustees,  and/or 
common  officen.  Because  the 
Applicants  may  be  affihated  with  one 
another  for  reasons  for  reasons  other 
than  sharing  an  investment  adviser, 
directors/trustees,  and  officen. 
Applicants  may  not  be  able  to  rely  on 
Rule  17a-8. 

3.  Applicants  have  agreed, 
nevertheless,  to  comply  with  the 
substantive  requirements  of  the  Rule 
17a-e.  Applicants  represent  that:  (i)  The 
directon  of  Variable  Fund  have 
determined  that  the  Reorganization  will 
be  in  the  best  interests  of  the 
shareholdera  of  each  Variable  Fund 
series,  and  will  not  result  in  the  dilution 
of  the  current  interests  of  any  such 
shareholder  or  Variable  Contract  owner; 
and  (ii)  the  trustees  of  Select  Fund  have 
determined  that  the  Reorganization  wiU 
be  in  the  best  interests  of  the 
shareholden  of  each  Select  Fund  series, 
and  will  not  result  in  the  dilution  of  the 
current  interests  of  any  such 
shareholder  or  contract  owner  having 
contract  value  allocated  through  the 
Pacific  Select  Separate  Accounts. 

4.  Moreover,  Applicants  assert  that, 
although  the  nature  of  the  affiliations 
may  preclude  them  from  relying  on  the 
exemption  afforded  by  Rule  17a-8 
under  the  1940  Act,  the  directon/ 
trustees  of  each  fund,  including  the 
disinterested  directors/trustees,  have 
made  the  findings  required  by  Rule  17a- 
8. 

5.  AppUcants  also  represent  that  the 
Reorganization  is  consistent  with  the 
general  purposes  of  the  1940  Act,  and 


'Applicants  note  tliaf  there  are  differences 
between  the  stated  objectives  of  each  Fund's  Equity 
Income  series.  Hovrever,  Applicants  represent  that, 
while  the  two  series  have  investment  ofejectives  fJiat 
are  stated  somewhat  diOarently,  there  is  a  great  deal 
of  commonality  in  their  stated  investment  policies. 


does  not  present  any  of  the  conditions 
or  abuses  that  the  1940  Act  was 
designed  to  mitigate  or  eliminate.  In 
particular.  Section  1(b)(6)  of  the  1940 
Act  provides  that  the  national  public 
interest  and  the  interest  of  investon  are 
adversely  affected  when  investment 
companies  are  recognized  without  the 
consent  of  their  security  holders. 
AppUcants  submit  that  the 
Reorganization  Plan  must  receive  tlie 
approval  of  shar^olden  of  each  series 
of  Variable  Fund  and  the  pertinent 
series  of  Select  Fund  (the  shares  of  both 
Funds  being  voted  in  proportion  to  the 
instructions  received  from  contract 
ovmers  having  a  voting  interest  in  each 
series  of  each  Fund).  Variable  Contract 
ownen  will  receive  a  proxy  statement/ 
prospectus  containing  all  material 
disclosures,  including  a  description  of 
all  material  aspects  of  any  proposed 
Reorganization  Plan,  and  a  copy  thereof. 
Likewise,  contract  ownen  with  contract 
value  aUocated  to  the  variable  accounts 
of  the  Pacific  Select  Separate  Accounts 
that  invest  in  the  pertinent  series  of 
Select  Fund  will  receive  a  proxy 
statement  containing,  among  other 
things,  information  relating  to  the 
Reorganization  Plan  and  the 
transactions  contemplated  therein,  and 
will  have  an  opportimity  to  vote  on  the 
Reorganization. 

Conclusioii 

AppUcants  request  an  order  of  the 
Commission  pursuant  to  Section  irfb) 
of  the  1940  Act  exempting  the 
Reorganization  from  the  provisions  of 
Section  17(a)  of  the  1940  Act. 
Applicants  submit  that,  for  the  reasons 
set  forth  above,  the  terms  of  the 
Reorganization,  as  set  forth  in  the 
Reorganization  Plan,  including  the 
consideration  paid  and  received,  are 
reasonable  and  fair  to  shareholden  of 
each  series  of  Variable  Fund  and  Select 
Fund,  and  to  contract  ownen  invested 
therein,  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  Applicants  further  submit 
that  the  proposed  Reorganization  will  be 
consistent  with  the  poUcies  of  Variable 
Fund  and  Select  Fund  and  each  series 
thereof,  as  weU  as  with  the  general 
purposes  of  the  1940  Act. 

For  the  CommissioD  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc  »4-25728  Filed  10-17-94;  845  dmj 
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S«lf-Regulatory  Organizations; 
Applications  for  Unlistsd  Trading 
Privileges;  Notice  and  Opportunity  for 
Hsaring;  Philadelphia  Stocl(  Exchange, 
Incorporated 

October  12. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f){lKB)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Cabletel  Communications  Corporation 
Common  Shares.  No  Par  Value  (File  No.  7- 
13088) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consohdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  2, 1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  N.W.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will'approve 
thu  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  [)oc.  94-25643  Filed  10-17-94;  8:45  ami 
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[Release  No.  34-34821 ;  Intemationat  Series 
Release  No.  729;  File  No.  SR-Amex-04-24] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  to  Proposed  Rule  Change  by  the 
American  Stocit  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Warrants  on  the  Nlitkei  Stocl(  Index  300 

October  11. 1994. 
I.  Introduction 

On  June  17. 1994,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pur§uant 


tb  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
1 9b-4  ^ereunder.2  a  proposed  rule 
c  lange  to  list  and  trade  warrants  on  the 
r  likkei  Stock  hidex  300  ("Nikkei  300 
I  idex"  or  "Index").  On  September  7. 
1 994,  the  Exchange  filed  Amendment 
I  o.  1  to  the  proposed  rule  change.^ 
Notice  of  me  proposed  rule  change 
peared  in  the  Federal  Register  on  July 
1994.*  No  comments  were  received 
the  proposed  rule  change.  This  order 
proves  the  proposed  rule  change  and 
endments  No.  1  thereto. 

Description  of  the  Proposal 

The  Amex  proposes  to  list  index 
i^arrants  based  on  the  Nikkei  300  Index. 
i  nd  index  comprised  of  300 
r  spresentative  stocks  of  the  first 
a  BcUon  '  of  the  Tokyo  Stock  Exchange 
(  TSE").  On  August  11. 1994,  the 
( bmmission  approved  a  proposal  by  the 
I  xchange  to  list  and  trade  options  and 
f  ill-value  and  reduced-value  long-term 
c  ptions  on  the  Index.* 

J 1.  Composition  and  Maintenance  of  the 
Ipdex 

The  Nikkei  300  Index  was  designed 
1  y  Nihon  Keizai  Shimbun,  Inc.  ("NKS"). 

he  Amex  represents  that  Index 
domponent  stocks  were  selected  by  NKS 
i  )r  their  high  market  capitalizations, 
a  nd  their  high  degree  of  liquidity,  and 
a  re  representative  of  the  relative 
( istribution  of  industries  within  the 
I  reader  Japanese  equity  market. 

As  of  July  8.  1994,  the  total 
( apitalization  of  the  Index  was 
i  pproximately  US$2.47  trillion.'  Market 
(  apitalization  of  the  individual  stocks  in 


'15U.S.C.  78s(b)(l)(1982). 
'  17  CFR  240.19b-4  (1993). 

'  In  Amendment  No.  1.  the  Amex  represented  that 
(  )  the  Amex  will  advise  its  member  Tirms  that 
I  idex  warrants  may  only  be  sold  to  investors  whose 
i  :counts  have  been  approved  for  options  trading 
ursuant  to  Amex  Rule  921;  (2)index  warrants  will, 
ir  margin  purposes,  be  treated  as  if  they  were 
c  ption  contracts  subject  to  Amex  Rule  462(d):  (3) 
t  le  Amex  will  use  the  same  surveillance  procedures 
t  lat  it  currently  has  in  place  for  index  warrants 
I  sted  and  traded  on  the  Exchange  to  surveil  trading 
i  1  warrants  on  the  Index;  and  (4)  the  Exchange  is 
(  urrently  negotiating  with  the  Tokyo  Stock 
i  xchange  to  obtain  a  surveillance  sharing 
I  jreement  and  expects  to  have  such  an  agreement 
i  1  place  prior  to  the  listing  and  trading  of  Index 
t  rarrants.  See  Letter  from  Claire  P.  McGrath. 
I  lanaging  Director  and  Special  Counsel.  Derivative 
!  ecurities.  Amex,  to  Michael  Walinskas,  Branch 
I  hief.  Derivatives  Regulation.  Division  of  Market 
1  egulation.  Commission,  dated  September  7,  1994. 
*  See  Securities  Exchange  Act  Release  No.  34365 
uly  13.  1994).  59  FR  37106  (July  20,  1994). 
'First  section  stocks  are  distinguished  from 
I  Bcond  section  stocks  by  more  stringent  listing 
tandards. 

See  Securities  Exchange  Act  Release  No.  34526 
\ugust  11. 1994),  59  FR  42610  (August  18, 1994). 
'  Based  on  the  July  8, 1994  exchange  rate  of  Y98.2 
«r  USSl.OO. 


the  Index  ranged  from  a  high  of  US$83.8 
billion  to  a  low  of  US$1.03  billion,  with 
a  median  of  US$3.56  billion  and  a  mean 
of  US$8.25  billion.  In  addition,  the 
average  daily  trading  volume  of  the 
stocks  in  the  Index,  for  the  six-month 
period  ending  June  30. 1994,  ranged 
from  a  high  of  4.740.000  shares  to  a  low 
of  6,000  shares,  with  a  mean  and 
median  of  approximately  676,000  and 
417.000  shares,  respectively.  The 
highest  weighted  component  stock  in 
the  Index  accounts  for  3.39  percent  of 
the  Index.  The  five  largest  Index 
components  accoimt  for  approximately 
14.9  percent  of  the  Index's  value.  The 
lowest  weighted  component  stock 
comprises  0.042  percent  of  the  In<iex, 
and  the  five  smallest  Index  components 
account  for  approximately  0.25  percent 
of  the  Index's  value. 

The  Index  is  maintained  by  NKS.  To 
maintain  the  continuity  of  the  Index. 
NKS  will  adjust  the  Index  divisor  to 
reflect  certain  events  relating  to  the 
component  stocks.  These  events 
include,  but  are  not  limited  to,  changes 
in  the  number  of  shares  outstanding, 
spin-offs,  certain  rights  issuances,  and 
mergers  and  acquisitions.  The  Amex 
represents  that  NKS  reviews  the 
composition  of  the  Index  periodically. 

B.  Calculation  of  the  Index 

The  Nikkei  300  Index  is 
capitalization-weighted  and  reflects 
changes  in  tlie  prices  of  the  Index 
component  securities  relative  to  the 
base  date  of  the  Index  (October  1, 1982). 
The  value  of  the  Index  is  calculated  by 
multiplying  the  price  of  each 
component  security  by  the  number  of 
shares  outstanding  of  each  such 
security,  adding  the  products,  and 
dividing  by  the  current  Index  divisor. 
The  Index  divisor  is  adjusted  to  reflect 
certain  events  relating  to  the  component 
stocks.*  The  Index  had  a  closing  value 
of  299.47  on  July  13, 1994. 

Because  trading  does  not  occur  on  the 
TSE  during  the  Amex's  trading  hours, 
the  daily  dissemination  of  the  Index 
value  is  calculated  by  the  Amex  once 
each  day  based  on  the  most  recent 
official  closing  price  of  each  Index 
component  security  as  reported  by  the 
TSE.  This  closing  value  is  disseminated 
throughout  the  trading  day  on  the 
Amex. 

C.  Warrant  Listing  Standards  and 
Customer  Safeguards 

The  Exchange  proposes  to  trade 
Nikkei  300  Index  warrants  pursaunt  to 
Section  106  of  the  Amex  Company 
Guide  ("Section  106").  Under  Section 


106,  the  Amex  may  approve  for  Usting 
warrants  on  established  foreign  and 
domestic  market  indexes.  The 
Commission  has  previously  approved 
the  listing  and  trading  on  the  Amex  of 
certain  foreign  index  warrants  based  on 
the  Nikkei  Stock  Average,^  the  FT-SE 
100  Index.io  the  CAC-40  Index."  and 
the  Hong  Kong  30  Index."  all  hsted  in 
accordance  with  Section  106. 

The  Amex  represents  that  the  Index 
warrant  issues  will  conform  to  the  index 
warrant  listing  guidelines  contained  in 
Section  106.  Specifically,  the  listing 
guidelines  of  the  Amex  will  require  that 
(1)  the  issuer  thereof  shall  have  assets  in 
excess  of  $100,000,000  and  otherwise 
substantially  exceed  the  size  and 
earnings  requirements  of  Amex 
Company  Guide  Section  101(a);"  the 
term  of  warrants  shall  be  for  a  period 
ranging  from  one  to  five  years  from  the 
date  of  issuance;  and  (3)  the  minimum 
pubhc  distribution  of  such  issues  shall 
be  1.000.000  warrants,  together  with  a 
minimum  of  400  public  holders,  and  a 
minimum  aggregate  market  value  of 
$4,000,000. 

The  Amex  has  proposed  applying  the 
same  margin  treatment  as  it  requires  for 
Amex-Usted  options,  as  wet  forth  in 
Amex  Rule  462(d),  to  the  purchase  of 
Index  warrants.!* 

The  Amex  also  proposes  that  Nikkei 
300  Index  warrants  will  be  direct 
obligations  of  their  issuer,  subject  to 
cash  settlement  in  U.S.  dollars,  and 
either  exercisable  throughout  their  life 
(i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  (i.e.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
pa^/ment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  declined  below  a  pre- 
stated  cash  settlement  value. 
Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  increased  above  the 
pre-stated  cash  settlement  value.  If  "out- 
of-the-money"  at  the  time  of  expiration, 
the  warrants  would  expire  worthless. 

Because  warrants  are  derivative  in 
nature  and  closely  resemble  index 


■See  supra  Section  ILA.  The  Index  divisor  was 
set  to  give  the  Index  a  value  of  100  on  its  base  date. 


•See  Securities  Exchange  Act  Release  No.  27565 
(December  22, 1989),  55  FR  376  (January  4, 1990). 

'"See  Securities  Exchange  Act  R«ie«M  tio.  27769 
(March  6. 1990),  55  FR  9380. 

"S«  SecuriUea  Exchange  Act  Release  Na  28544 
(October  17, 1990),  55  FR  42792  (October  23, 1990). 

"  See  Securities  Exchange  Act  Release  Na  33036 
(October  8, 1993),  58  FR  535M  (Octobw  15, 1993). 

■'Section  101(a)  requires  the  Issuer  to  have 
stockhoidert'  equity  of  at  iaaet  UfiOOfiOO  and  pn- 
lax  Income  of  at  least  $750,000  in  its  last  fiscal  year, 
or  in  two  of  its  last  thiw  fiscal  ymn. 

''*  See  Amendment  Na  1.  mtpm  aa»»  3. 


options,  the  Amex  has  proposed 
safeguards  that  are  designwi  to  meet  the 
investor  protection  concerns  raised  by 
the  trading  of  index  options.  First,  the 
Exchange  represents  that  it  vrill  require 
that  Index  warrants  only  be  sold  to 
investors  whose  accounts  have  been 
approved  for  options  trading  piu^uant 
to  Amex  Rule  921."  Second,  pursuant 
to  Amex  rule  411.  Commentary  .02,  the 
Exchange's  options  suitability  standards 
contained  in  Amex  Rule  923  shall  apply 
to  recommendations  in  Index  warrants. 
Third,  pursuant  to  Amex  Rule  421. 
Commentary  .02,  discretionary  orders  in 
Index  warrants  must  be  ^proved  and 
initialled  on  the  day  entered  by  a  Senior 
Registered  Options  Principal  or  a 
Registered  Options  Principal.  Finally, 
the  Amex,  prior  to  commencement  of 
trading  in  Index  warrants,  will 
distribute  a  circular  to  its  membership 
to  call  attention  to  the  specific  risks 
associated  with  Index  warrants. 

D.  Surveillance 

The  Exchange  vdll  use  the  same 
surveillance  procedures  currently 
utilized  for  each  of  the  Exchange's  other 
index  warrants  to  monitor  trading  in 
Index  warrants.  The  Exchange 
represents  that  it  is  currently  negotiating 
with  the  TSE  to  obtain  a  surveillance 
sharing  agreement  and  expects  to  have 
such  an  agreement  in  pla<M  prior  to  the 
listing  and  trading  of  Index  warrants.'^ 

m.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.i'  Specifically,  the  (Commission 
finds  that  the  trading  of  warrants  based 
on  the  Nikkei  300  Index  will  serve  to 
protect  investors,  promote  the  public 
interest,  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposure  to 
market  risk  associated  with  the  Japanese 
equity  market  and  provide  a  surrogate 
instrument  for  trading  in  the  Japanese 
securities  market"  The  trading  of 


"See  Amendment  Na  1,  supra  note  1 

"See  Amendment  Na  1.  supra  note  3. 

>M5U.S.CS78((b)(5)(1988). 

'•Pursuant  to  Section  e{b)(5)  of  the  Act.  the 
Commission  must  predicate  approral  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  product  is  in  the  public 
interest.  Such  a  finding  would  be  difficult  with 
respect  to  a  warrant  that  aarMd  no  be<^ng  or  other 
economic  functfcm.  baomiM  any  bamfitt  that  might 
be  derived  by  market  partlcipanU  likely  would  be 
outweighed  by  the  potential  for  maaipulation. 


warrants  based  on  the  Nikkei  300  Index 
should  provide  investors  with  a 
valuable  hedging  vehicle  that  should 
reflect  accurately  the  overall  movement 
of  the  Japanese  equity  market. 

In  admtion,  the  Commission  believes, 
for  the  reasons  discussed  below,  that  the 
Amex  has  adequately  addressed  issues 
related  to  customer  protection,  index 
design,  surveillance,  and  market  impact 
of  Nikkei  300  Index  warrants. 

A.  Customer  Protection 

Due  to  the  derivative  nature  of  index 
warrants,  the  Commission  believes  that 
Nikkei  300  hidex  warrants  should  only 
be  sold  to  investors  capable  of 
evaluatina  and  bearing  the  risks 
associated  with  trading  in  such 
instruments  and  that  adequate  risk 
disclosure  be  made  to  investors.  In  this 
regard,  the  Commission  notes  that  the 
rules  and  procedures  of  the  Exchange 
that  address  the  special  concerns 
attendant  to  the  secondary  market 
trading  of  index  warrants  will  be 
apphcable  to  the  Nikkei  300  Index 
warrants.  In  particular,  by  imposing  the 
special  suitabihty,  account  approval, 
disclosure,  and  compliance 
requirements  noted  above,  the  Amex 
has  adequately  addressed  potential 
pubhc  customer  problems  that  coald 
arise  from  the  derivative  nature  of 
Nikkei  300  hidex  warrants.  Moreover, 
the  Amex  plans  to  distribute  a  circular 
to  its  members  identifying  the  specific 
risks  associated  with  warrants  on  the 
Nikkei  300  Index  and,  pursuant  to  the 
Amex's  fisting  guidefines,  only 
substantial  companies  capable  of 
meeting  their  warrant  obhgations  will 
be  eligible  to  issue  Nikkei  300  Index 
warrants. 

B.  Index  Design  and  Structure 

The  Commission  finds,  as  it  did  in 
approving  Nikkei  300  Index  options, 
that  it  is  appropriate  and  consistent 
with  the  Act  to  classify  the  Index  as  a 
broad-based  index.  Specifically,  the 
Commission  beUeves  the  Index  is  broad- 
based  because  it  reflects  a  substantial 
segment  of  the  Japanese  equity  market, 
and,  among  other  things,  contains  a 
large  number  of  stocks  that  trade  in  that 
market  First,  the  Index  consists  of  300 
actively-traded  stocks  traded  on  the  first 
section  of  the  TSE.  representing  36 
different  industry  groups  in  Japan. 
Second,  the  market  capitalizaticns  of 
the  stocks  comprising  the  Index  are  very 
large.  Specifically,  the  total 
capitalization  of  the  Index,  as  of  July  8, 
1994,  was  US$2.47  trillion,  with  the 
market  capitalizations  of  the  individual 


diminished  public  confidence  In  the  integritj-  of  i.ha 
marketft.and  other  »aHd  regulatory  concerns. 
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stocks  in  the  Index  ranging  from  a  high 
of  US$83.8  billion  to  a  low  of  US$1.03 
billion,  with  a  medium  value  of 
US$3.56  billion  and  a  mean  of  US$8.25 
billion.  Third,  no  one  particular  stock  or 
group  of  stocks  dominates  the  Index. 
Specifically,  no  single  stock  comprises 
more  than  3.39  percent  of  the  Index's 
total  value,  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  accounts  for  14.9  percent  of 
the  Index's  value.  Accordingly,  the 
Commission  believes  it  is  appropriate  to 
classify  the  Index  as  broad-based. 

C.  Surveillance 

As  a  general  matter,  the  Commission 
believes  that  comprehensive 
surveillance  sharing  agreements 
between  the  relevant  foreign  and 
domestic  exchanges  are  important 
where  an  index  product  comprised  of 
foreign  securities  is  to  be  traded  in  the 
United  States.  In  most  cases,  in  the 
absence  of  such  a  comprehensive 
surveillance  sharing  agreement,  the 
Commission  believes  that  it  would  not 
be  possible  to  conclude  that  a  derivative 
product,  such  as  a  Nikkei  300  Index 
warrant,  was  not  readily  susceptible  to 
manipulation. 

Although  the  Amex  and  the  TSE  do 
not  yet  have  a  written  comprehensive 
surveillance  sharing  agreement  that 
covers  the  trading  of  Nikkei  300  Index 
warrants,'^  a  nimfiber  of  factors  support 
approval  of  the  proposal  at  this  time. 
First,  while  the  size  of  an  underlying 
market  is  not  determinative  of  whether 
a  particular  derivative  product  based  on 
that  market  is  readily  susceptible  to 
manipulation,  the  size  of  the  market  for 
the  securities  imderlying  the  Nikkei  300 
Index  makes  it  less  likely  that  the 
proposed  Index  warrants  are  readily 
suceptible  to  manipulation.^o  In 
addition,  the  Commission  notes  that  the 
TSE  is  under  the  regulatory  oversight  of 
the  Japanese  Ministry  of  Finance 
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"•The  Amex  and  the  TSE,  however,  currently 
have  a  surveillance  sharing  agreement  in  place  that 
covers  other  derivative  products  traded  on  the 
Amex.  That  agreement  has  been  previously 
amended  by  the  Amex  and  the  TSE  to  include  new 
products,  such  a«  the  trading  of  Japan  Index 
options.  The  Exchange  represents  that  it  currently 
is  pursuing  a  comprehensive  surveillance  sharing 
agreement  with  the  TSE  with  respect  to  Nikkei  300 
Index  Warrants. 

^In  evaluating  the  manipulative  potential  of  a 
proposed  index  derivative  product,  as  it  relates  to 
the  securities  that  comprise  the  index  and  the  index 
product  itself,  the  Commission  has  considered 
several  factors,  including  (1)  the  number  of 
securities  comprising  the  index  or  group:  (2)  the 
capitalizations  of  those  securities:  (3)  the  depth  and 
liquidity  of  the  group  or  index:  (4)  the 
diversification  of  the  group  or  index:  (5)  the  manner 
in  which  the  index  or  group  is  weighted;  and  (6) 
the  al>ility  to  conduct  surveillance  on  the  product 
Sea  Sacurities  Exchange  Act  Raleaae  No.  31016 
(August  11. 1992).  57  FR  37012  (August  17. 1992). 


("MOF").  The  MOF  has  responsibility 

for  both  the  Japanese  securities  and 

derivatives  markets.  Accordingly,  the 

Commission  believes  that  the  ongoing 

oversight  of  the  trading  activity  on  the 

TSE  by  the  MOF  will  help  to  ensure  that 

the  trading  of  Nikkei  300  Index  warrants 

will  be  carefully  monitored  with  a  view 

toward  preventing  unnecessary  market 

disruptions. 

Finally,  the  Commission  and  the  MOF 

have  concluded  a  Memorandum  of 

Understanding  ("f  lOU")  that  provides  a 

framework  for  mutual  assistance  in 

nvestigatory  and  regulatory  matters.^' 

forever,  the  Commission  also  has  a 

ongstanding  working  relationship  with 

he  MOF  on  these  matters.  Based  on  the 

ongstanding  relationship  between  the 

Commission  and  the  MOF  and  the 

jxistence  of  the  MOU,  the  Commission 

is  confident  that  it  and  the  MOF  could 

icquire  information  from  one  another 

similar  to  that  which  would  be  available 

n  the  event  thnt  a  comprehensive 

surveillance  sharing  agreement  were 

3xecuted  between  the  Amex  and  the 

rSE  with  respect  to  transactions  in  TSE- 

raded  stocks  related  to  Nikkei  300 

ndex  warrant  transactions  on  the 
\mex.22 

Nevertheless,  the  (Commission 
continues  to  believe  strongly  that  a 
:omprehensive  surveillance  sharing 
igreement  between  the  TSE  and  the 
\mex  covering  Nikkei  300  Index 
varrants  would  be  an  important 
neasure  to  deter  and  detect  potential 
nanipulations  or  other  improper  or 
llegal  trading  involving  Nikkei  300 
ndex  warrants.  Accordingly,  the 
Commission  believes  it  is  critical  that 
he  TSE  and  the  Amex  continue  to  work 
ogether  to  consummate  a  formal 
:omprehensive  surveillance  sharing 
Igreement  to  cover  Nikkei  300  Index 
varrants  and  the  component  securities 
is  soon  as  practicable.23 

?.  Market  Impact 

The  Ck>nmiission  believes  that  the 
isting  and  trading  of  Nikkei  300  Index 
varrants  on  the  Amex  will  not 
idversely  impact  the  securities  markets 
n  the  United  States  or  in  Japan.  First, 
he  existing  index  warrant  surveillance 
)rocedures  of  the  Amex  will  apply  to 
varrants  on  the  Index.  In  addition,  the 
Commission  notes  that  the  Index  is 
)road-based  on  diversified  and  includes 


'"  See  Memorandum  of  United  States  Securities 
I  nd  Exchange  Commission  and  the  Securities 
1  luraau  of  the  lapanese  Ministry  of  Finance  on  the 
i  'baring  of  Information,  dated  May  23, 1986. 

"h  is  the  Commission's  expectation  that  this 
nfbrmation  would  include  transaction,  clearing. 
I  nd  customer  Information  necessary  to  conduct  an 
I  nvestigation. 

''See  supra  note  la 


highly  capitahzed  securities  that  are 
actively  traded  on  the  TSE. 

IV.  Accelerated  Approval  of 
Amendment  No.  1 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
pubhcation  on  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
is  consistent  with  Section  6(b)(5).  in  that 
it  contains  representations  by  the 
Exchange,  concerning  margin,  options 
approved  accounts,  and  surveillance, 
which  serve  to  protect  investors  and  the 
public  interest,  promote  just  and 
equitable  principles  of  trade,  and 
prevent  fraudulent  and  manipulative 
acts  and  practices.  Further,  these 
representations  are  consistent  with 
those  which  were  made  in  connection 
with  the  Amex's  proposal  to  list 
warrants  on  the  Hong  kong  30  L  1  lcx.24 
That  proposal  was  pubUshed  for  the  full 
21-day  comment  period,  and  no 
comments  were  received.  Therefore,  the 
Commission  finds  that  no  new 
regulatory  issues  are  raised  by 
Amendment  No.  1.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  1  on  an 
accelerated  basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiiments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  v\-ilh  respect  to  the  foregoing 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  foregoing  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  §  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  N.W.  Washington,  D.C. 
Copies  of  such  filings  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-Amex-94-24,  and  should  be 
submitted  by  November  8, 1994. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 


"See  supra  note  12. 
"15U.S.C78s(b)(2)(1988). 
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proposed  rule  change  (SR-Amex-94- 
24),  as  amended,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Dot  94-25726  Filed  10-17-94;  8:45  am] 

nuMa  CODE  Mio-ei-M 


[Releasa  Na  34-34820;  File  Na  SR-Amex- 
94-471 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
ttte  American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Basic  industry  Portfolio  index  Term 
Notes 

October  11, 1994. 

I.  Introduction 

On  August  8, 1994,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19B-4 
Thereunder ,2  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  list  and  trade  Indexed  Term  Notes 
("Notes"),  the  return  on  which  is  based 
upon  a  portfolio  of  securities  issued  by 
companies  involved  in  "basic" 
industries  3  ("Basic  Industry  PortfoUo"). 
The  Exchange  filed  Amendment  No.  1 
to  the  prop(»td  on  August  24, 1994.* 
Notice  of  the  proposal,  as  amended, 
appeared  in  the  Federal  Register  on 
August  31, 1994.5  No  comment  letters 
were  received  on  the  proposed  rule 
change.  This  order  approves  the 
proposal,  as  amended. 

n.  Description  of  the  Proposal 

Under  Section  107  of  the  Amex 
Company  Guide  ("Guide"),  the 
Exchange  may  approve  for  listing  and 


"  17  era  2O0.3O-3(a)(12)  (1993). 

'15  U.S.C  78a(b){l)  (1988). 

» 17  era  240.19b-4  (1992). 

>  Basic  industries  would  include  such  Industries 
as  chemicals,  steel,  aluminum,  paper,  and  oil 
("Basic  Industries"). 

*  In  Amendment  No.  1  to  the  proposed  rule 
change,  the  Exchange  proposes  to:  (1)  provide  that 
at  maturity,  holders  of  the  indexed  term  notes  will 
receive  e  minimum  of  90%  of  the  principal  amount 
of  the  Indexed  term  notes;  and  (2)  amend  the  listing 
standards  regarding  foreign  securities  and  American 
Depository  Receipts  ("ADRs")  represented  in  the 
index  underlying  the  indexed  term  notes.  See  Letter 
from  Benjamin  Krause,  Senior  Vice  President, 
Capital  Markets  Group,  Amex,  to  Michael 
Walinskas,  Branch  Chief,  Office  of  Market 
Supervision  ("OMS"),  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  August 
24. 1994. 

*  See  Securitiea  Exchange  Act  Release  No.  34597 
(August  2b.  1994).  59  ra  45048  (August  31. 1994). 


trading  securities  which  caimot  be 
readily  categorized  imder  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  or  warrants.* 
The  Amex  now  proposes  to  list  for 
trading,  imder  Section  107A  of  the 
Guide,  Notes  whose  value  is  based  in 
whole  or  in  part  on  a  static  index 
composed  of  twenty-six  actively-traded 
equity  securities  issued  by  compianies 
Involved  in  Basic  Industries.' 

The  Notes  are  non-convertible  debt 
securities  of  Lehman  Brothers,  Inc. 
("Lehman  Brothers")  and  will  conform 
to  the  listing  guidelines  under  Section 
107A  of  the  Guide."  Although  the 
specific  maturity  date  will  not  be 
estabUshed  imtil  immediately  prior  to 
the  time  of  the  offering,  the  Notes  will 
provide  for  maturity  within  a  period  of 
not  less  than  one  nor  more  than  seven 
years  from  the  date  of  issue.  The  Notes 
provide  for  a  single  payment  at- 
maturity,  and  will  bear  no  periodic 
payments  of  interest.  Basic  Industry 
Portfolio  Notes  will  entitle  the  owner  at 
maturity  to  receive  an  amount  based 
upon  the  percentage  change  between  the 
"Original  Portfolio  Value"  and  the 
"Ending  Average  PortfoUo  Value;" 
provided,  however,  that:  (1)  the  amount 
payable  at  maturity  will  not  be  less  than 
90%  of  the  principal  amount  of  the 
Notes;  and  (2)  the  issuer  may  place  a 
cap  on  the  amount  to  be  paid  on  the 
Notes  at  maturity."  The  "Original 


•See  Securities  Exchange  Act  Release  Na  27753 
(March  1.  1990),  55  ra  8626  (March  8,  1990). 

'The  specific  components  of  the  Basic  Industry 
Portfolio  are:  Aican  Aluminum:  American  Bdrrick 
Resources;  Bethleham  Steel:  Cyprus  Amax 
Minerals;  Dow  Chemical;  Du  Pont  (E.I.)  De 
Nemours;  Echo  Bay  Mines:  Geneva  Steel:  Georgia 
Gulf;  Georgia  Pacific;  IMC  Fertilizer  Inco; 
International  Paper;  Kerr  McGee:  Kaiser  .Mumlnum; 
Lyondell  Petrochemical;  Monsanto;  Morton 
International;  Northwestern  Steel;  Nucor,  Phelps 
Dodge:  Placer  Dome;  Reynolds  Metals:  USX-U.S. 
Steel  Group;  Weirton  Steel;  and  Weyerhaeuser. 

•Specifically,  the  Notes  must  have:  (1)  A 
minimum  public  distribution  of  one  million  trading 
units;  (2)  a  minimum  of  400  holders;  (3)  an 
aggregate  market  value  of  at  least  $4  million;  end 
(4)  a  term  of  at  least  one  year.  Additionally,  the 
issuer  of  the  Notes  {i.e..  Lehman  Brothers)  must 
have  assets  of  at  least  Si  00  million,  stockholders' 
equity  of  at  least  $10  million,  and  pre-tax  income 
of  at  least  $750,000  in  the  last  fiscal  year  or  in  two 
of  the  three  prior  fiscal  )-ears.  As  an  alternative  to 
these  financial  criteria,  the  issuer  must  have  either 
(1)  assets  in  excesa  of  $200  million  and 
stockholders'  equity  in  excess  of  $10  million:  or  (2) 
assets  in  excess  of  SlOO  million  and  stockholder*' 
equity  in  excess  of  S20  million. 

•For  example,  Lehman  Brothers  could  place  a 
cap  on  the  amouig  to  be  received  at  maturity  as  a 
stated  percentage  of  the  Issuance  price,  e^.,  150% 
of  the  issuance  price.  Alternatively,  a  cap  could  be 
in  the  form  of  a  participation  rate  whereby  a  bolder 
of  the  I<4ote3  would  participate  in  a  stated 
percentage  of  the  total  percentage  change  between 
the  Ending  Portfolio  Value  and  the  Original 
Portfolio  Value,  e.g.  80%  of  the  total  appreciation 
of  the  Basic  Industry  Portfolio  during  the  term  of 
the  Notes.  The  Commission  notes  that  these 


Portfolio  Value"  is  the  value  of  the  Basic 
Industry  PortfoUo  on  the  date  on  which 
the  issuer  prices  the  Notes  for  the  initial 
offering  to  the  pubUc.  The  "Ending 
Average  PortfoUo  Value"  is  the  average 
of  the  closing  prices  of  the  Basic 
Industry  PortfoUo  securities  for  a 
specified  number  of  days  prior  to 
maturity  of  the  Notes. »°  The  Ending 
Average  PortfoUo  Value  wiU  be  used  in 
calculating  the  amount  owners  v«ll 
receive  upon  maturity.'' 

If  the  market  value  of  the  Basic 
Industry  PortfoUo  has  decUned,  the 
owners  of  the  Basic  Industry  PortfoUo 
Notes  will  receive  at  least  90%  of  the 
principal  amount  of  the  Notes.  The      * 
payment  at  maturity  is  based  on  changes 
in  the  value  of  the  Basic  Industry 
Portfolio,  subject  to  any  cap  on 
appreciation  that  may  be  included  by 
the  issuer,  but  does  not  reflect  the 
payment  of  dividends  on  the  securities 
that  comprise  the  portfoUo.  Basic 
Industry  PortfoUo  Notes  are  cash-settled 
in  that  they  do  not  give  the  holder  any 
right  to  receive  a  portfolio  security  or 
any  other  ownership  right  or  interest  in 
the  portfolio  securities,  although  the 
return  on  the  investment  is  based  on  the 
aggregate  value  of  the  Basic  Industry 
PortfoUo  securities. 

According  to  the  Amex,  Basic 
Industry  PortfoUo  Notes  will  allow 
investors  to  combine  the  protection  of  a 
portion  of  the  principal  amount  of  the 
Notes  with  a  potential  additional 
payment  based  upon  the  performance  of 
a  portfoUo  of  securities  representing  26 
highly  capitaUzed  companies  engaged 
in  Basic  Industries.  In  particular,  the 
proposed  Basic  Industry  Portfolio  Notes 
will  provide  at  least  90%  principal 
protection  with  the  opportunity  to 
participate  in  any  upside  appreciation 
of  the  imderlying  Basic  Industry 
Portfolio,  subject  to  any  cap  on 
appreciation  that  may  be  included  by 
the  issuer. 

The  Basic  Industry  PortfoUo  consists 
of  secxuities  of  26  companies  that 


examples  are  by  way  of  illustration,  not  of 
limitation,  as  to  bow  a  cap  on  the  amount  to  be  paid 
to  holders  of  the  Notes  at  maturity  could  be 
constructed  by  Lehman  Brothers. 

"Specifically,  the  Ending  Average  Portfolio 
Value  will  equal  the  average  of  the  closing  prices 
for  the  Basic  Industry  Portfolio  securities  for  the 
first  10  of  the  last  20  trading  days  prior  to  maturity 
of  the  Notes.  Telephone  conversation  between 
Benjamin  Krause,  Senior  Vice  President.  Capital 
Markets  Group*.  Amex,  and  Brad  Ritter,  Senior 
Counsel,  OMS,  Division,  Commission,  on  October 
5,1994. 

"The  Basic  Industry  Ponfotio  Notes  will  entitle 
a  holder  at  maturity  to  receive  not  less  than  90% 
of  the  original  issue  price  for  the  Notes. 
Additionally,  holders  of  the  Notes  may  not  receive 
the  full  amount  of  the  change  between  the  Ending 
Portfolio  Value  and  the  Original  Portfolio  Valuo. 
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collectively,  at  the  time  of  issuance,'^ 
will  satisfy  the  generic  listing 
requirements  approved  by  the 
Commission  for  the  Usting  and  trading 
of  options  on  newly  established  narrow- 
based  indexes.^3  Specifically,  the 
component  securities  of  the  Basic 
Industry  Portfolio  satisfy  the  following 
criteria:  (1)  A  minimum  market 
capitalization  of  $75  milUon,  except  that 
up  to  10%  of  the  component  securities 
may  have  a  market  capitalization  of  not 
less  than  $50  million;  (2)  trading 
volimie  in  each  of  the  six  months  prior 
to  the  offering  of  the  Notes  of  not  less 
than  one  milUon  shares,  except  that  up 
to  10%  of  the  component  seciuities  may 
have  a  trading  volimie  in  each  of  the  six 
months  prior  to  the  offering  of  the  Notes 
of  not  less  than  500,000  shares,  (3)  at 
least  90%  of  the  component  securities 
will  meet  the  then  current  criteria  for 
standardized  options  trading  set  forth  in 
Exchange'Rule  915;  (4)  all  components 
of  the  Basic  Industry  Portfolio  will  be 
listed  on  the  Amex  or  the  New  York 
Stock  Exchange,  or  will  be  National 
Market  securities  traded  through 
Nasdaq;  (5)  all  components  of  the  Basic 
Industry  Portfolio  will  be  subject  to  last 
sale  reporting  pursuant  to  Rule  llAaS- 
1  of  the  Act;  and  (6)  no  more  than  20% 
of  the  weight  of  the  Basic  Industry 
Portfolio  shall  be  represented  by  foreign 
secxirities  or  ADRs  for  which  the 
Exchange  does  not  have  in  place  a 
comprdtonsive  surveillance  sharing 
agreement  with  the  appropriate 
regulatory  organization(s)  in  such 
country(ies).** 

At  the  outset,  each  of  the  securities  in 
the  Basic  Industry  Portfolio  will  have 
equal  representation.  Specifically,  each 
security  included  in  the  Basic  Industry 
Portfolio  will  be  assigned  a  multiplier 
on  the  date  of  issuance  so  that  the 


"The  CominiMioo  oo<e«  that  bacauM  Um  Baiic 
Induitiy  PottfoUo  ii  a  ttalic  portfolio,  tha  Amex 
will  not  make-adjustmenu  subsequent  to  Issuance 
of  the  Nolaa  for  puipoaaa  of  maintaining 
compliance  with  these  standards. 

"  See  SecuriUaa  fachange  Act  Release  No.  34157 
Oune  3. 1M4).  59  FR  30062  (June  10, 1994). 

<«The  Exchange  has  represented  that  Lehman 
Brothers  may  conclude  prior  to  issuance  of  the 
Notea.  baaed  on  cfaangM  in  iu  markat  reaearch  and 
investment  atiatagjr,  that  tha  compoaition  of  the 
Basic  Industry  Portfolio  should  be  altered.  In  such 
an  event,  Lehman  Brother*  would  be  allowed,  with 
the  concurrence  of  the  staff  of  the  Commission,  to 
replace  component  sacuritiee  accounting  tor  up  to 
10%  of  tha  number  of  components  of  the  Basic 
Industry  Portfolio  {i.e.,  two  components)  provided 
that  with  the  replacement  components,  the  Basic 
Industry  Portfolio  still  satisfies  the  requirements  for 
tha  listing  and  trading  of  option*  on  newly 
established  narrow-based  indexes.  Id.  If  Lehman 
Brother*  determines  to  make  any  changes  to  the 
Basic  Industry  Portfolio  that  do  not  satisfy  these 
conditions,  the  Exchange  would  be  required  to 
obtain  approval  from  the  Commission  pursuant  to 
Section  19(b)  of  the  Act  before  listing  Notes  based 
on  tha  altei«d  Basic  Industry  Pottfolia 


iecurity  represents  an  equal  percentage 
of  the  value  of  the  entire  portfolio  on  the 
date  of  issuance.  The  multiplier 
dicates  the  number  of  shares  (or 
ction  of  one  share)  of  a  security,  given 
s  market  price  on  an  exchange  or 
ough  Nasdaq,  to  be  included  in  the 
culation  of  the  portfolio, 
.ccordingly,  each  of  the  26  companies 
eluded  in  the  Basic  Industry  Portfolio 
II  represent  approximately  3.85 
percent  of  the  total  portfolio  at  the  time 

!f  issuance. 
The  multipUer  for  each  security  in  the 
asic  Industry  PortfoUo  will  generally 
»main  unchanged  except  for  limited 
adjustments  that  may  be  necessary  as  a 
Ksult  of  stock  splits  or  stock 
dividends.^'  There  will  be  no 
adjustments  to  the  multipUers  to  reflect 
cash  dividends  paid  with  respect  to  a 
tortfolio  security.  In  addition,  no 
djustments  of  any  multiplier  of  a 
•ortfolio  security  will  be  made  unless 
uch  adjustment  would  require  a  change 
( if  at  least  1%  in  the  multiplier  then  in 
(  ffect. 

If  the  issuer  of  a  security  included  in 
I  le  Basic  Industry  Portfolio  no  longer 
exists,  whether  for  reason  of  a  merger, 
acquisition  or  similar  type  of  corporate 
control  transaction,  then  Lehman 
rothers  will  assign  to  that  security  a 
alue  equal  to  the  security's  final  value 
r  the  purposes  of  calculating  portfolio 
alues.  For  example,  if  a  company 
eluded  in  the  portfolio  is  acquired  by 
other  company,  Lehman  Brother  shall 
ereafter  assign  a  value  to  the  shares  of 
acquired  company's  securities  equal 
the  value  per  share  at  the  time  that 
e  acquisition  takes  place. 
If  the  issuer  of  a  Basic  Industry 
portfolio  security  is  in  ihe  process  of 
iquidation  or  subject  to  a  bankruptcy 
iroceeding,  insolvency,  or  other  similar 
idjudication,  such  security  will 
:ontinue  to  be  included  in  the  Basic 
ndustry  Portfolio  so  long  as  a  market 
>rice  on  an  exchange  or  through  Nasdaq 
or  such  sectuity  is  available.  If  such  a 
aarket  price  is  no  longer  available  for 
I  portfolio  security,  including,  but  not 
imited  to,  liquidation,  bankruptcy, 
nsolvency,  or  any  other  similar 
>roceeding,  the  value  of  the  portfolio 
iecurity  will  be  assigned  a  value  of  zero 
n  connection  with  oedculating  the  daily 
>ortfoUo  value  and  the  closing  portfolio 


s  Lehman  Brothers  will  adjust  the  multiplier  of 
iny  portfolio  security  if  the  security  is  subject  to  a 
tock  split  or  reverse  split  to  equal  the  product  of 
he  number  of  shares  issued  with  respect  to  one 
hare  of  the  portfolio  security  and  the  prior 
Inultiplier.  In  the  case  of  a  stock  dividend,  the 
Inultiplier  will  be  adjusted  so  that  the  new 
nultiplier  will  equal  the  former  multiplier  plus  the 
>roduct  of  the  number  of  shares  of  such  portfolio 
iecurity  issued  with  respect  to  one  share  of  the 
>ortfolio  security  and  the  prior  multipliar. 


value  of  the  Basic  Industry  Portfolio,  for 
so  long  as  no  such  market  price  exists 
for  that  security.  ^8 

The  value  of  the  Basic  Industry 
Portfolio  will  be  calculated 
continuously  by  the  Amex  and  will  be 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B.  The  portfolio  value  will 
equal  the  sum  of  the  products  of  the 
most  recently  available  market  prices 
and  the  applicable  multipUers  for  the 
portfolio  securities. 

The  Notes  may  not  be  redeemed  prior 
to  maturity  and  are  not  callable  by  the 
issuer.  Holders  of  Basic  Industry 
Portfolio  Notes  will  be  able  to  cash-out 
of  their  investment  by  selling  the 
security  on  the  Amex.  The  Exchange 
anticipates  that  the  trading  value  of  the 
security  in  this  secondary  trading 
market  will  depend  in  large  part  on  the 
value  of  the  securities  comprising  the 
Basic  Industry  Portfolio  and  also  on 
such  other  factors  as  the  level  of  interest 
rates,  the  volatility  of  the  value  of  the 
Basic  Industry  Portfolio,  the  time 
remaining  to  maturity,  dividend  rates, 
and  the  areditworthiness  of  the  issuer, 
Lehman  Brothers. 

Because  Basic  Industry  Portfolio 
Notes  are  linked  to  a  portfolio  of  equity 
securities,  the  Amex's  existing  equity 
floor  trading  rules  will  apply  to  the 
trading  of  Basic  Industry  Portfolio 
Notes.  First,  pursuant  to  Amex  Rule 
411,  the  exchange  will  impose  a  duty  of 
due  diligence  on  its  members  and 
member  firms  to  learn  the  essential  facts 
relating  to  every  customer  prior  to 
trading  Basic  Industry  Portfolio  Notes.i' 
Second,  consistent  with  Amex  Rule  411. 
the  Exchange  will  further  require  that  a 
member  or  member  firm  specifically 
approve  a  customer's  account  for 
trading  Basic  Industry  Portfolio  Notes 
prior  to,  or  promptly  after,  the 
completion  of  the  transaction.  Third. 
Basic  Industry  Portfolio  Notes  will  be 
subject  to  the  equity  margin  rules  of  the 
Exdiange.  Fourth,  the  Exchange  will, 
prior  to  trading  Basic  Industry  PortfoUo 
Notes,  distribute  a  circular  to  the 
membership  providing  guidance  with 
regard  to  member  firm  compliance 
responsibiUties  (including  suitability 
recommendations)  when  handling 
transactions  in  Basic  Industry  PortfoUo 
Notes  and  highUghting  the  special  risks 


-  "Lehman  Brothers  will  not  attempt  to  find  a 
replacement  stock  or  to  compensate  for  the 
extinction  of  a  security  due  to  bankruptcy  or  a 
similar  event. 

"Amex  Rule  411  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  facts  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 
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and  characteristics  of  the  Basic  Industry 
PortfoUo  Notes.'" 

m.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  sectirities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.18  Specifically,  the  Commission 
beUeves  that  providing  for  exchange- 
trading  of  Basic  Industry  PortfoUo  Notes 
will  offer  a  new  and  innovative  means 
of  participating  in  the  market  for 
securitiss  of  companies  involved  in 
Basic  Industries.20  In  particular,  the 
Commission  beUeves  that  Basic  Industry 
Portfolio  Notes  will  permit  investors  to 
gain  equity  exposure  in  such 
companies,  while  at  the  same  time, 
limiting  the  downside  risk  of  the 
original  investment.  For  the  reasons 
disctissed  in  the  MITTS  Approval 
Orders,  the  Commission  finds  that  the 
listing  and  trading  of  Basic  Industry 
Portfolio  Notes  is  consistent  with  the 
Act.2' 

As  with  the  MITTS  products,  Basic 
Industry  PortfoUo  Notes  are  not 
leveraged  instruments.  Their  price, 
however,  will  still  be  derived  and  based 
upon  the  imderlying  linked  securities. 
Accordingly,  the  level  of  risk  involved 
in  the  piuchase  or  sale  of  Basic  Industry 
Portfolio  Notes  is  similar  to  the  risk 
involved  in  the  purchase  or  sale  of 
traditional  common  stock.  Nonetheless, 
the  Commission  has  several  specific 
concerns  with  this  type  of  product 
because  the  final  rate  or  return  of  the 
Notes  is  derivatively  priced,  based  on 
the  performance  of  the  imderlying 
securities.  The  ctHicems  include:  (1) 
Investor  protection  concerns,  (2) 
dependence  on  the  credit  of  the  issuer 
of  the  security,  (3)  systemic  concerns 
regarding  position  exposure  of  issuers 
with  partially  hedged  positions  or 
dynamicaUy  hedged  positions,  and  (4) 
the  impact  on  the  market  for  the 
underlying  Unked  secimties.22 


"The  circular  shall  also  highlight  any  cap  on 
appreciation,  if  any,  that  the  Issuer  includes  in  the 
Notes. 

>«15U.S.C78f(b)(5)(X988). 

^The  Commission  Notes  that  the  Basic  Industry 
Portfolio  Notes  are  very  similar  in  structure  to 
several  Market  Index  Target-Term  Securities 
("MITTS")  recently  approved  for  listing  on  the  New 
York  Stock  Exchange,  Inc.  ("NYSE").  See  Securities 
Exchange  Act  Release  Nos.  34092  (September  20, 
1994).  59  FR  49267  (September  27,  1994),  34691 
(September  20, 1994),  59  FR  49264  (September  27, 
1994).  and  34655  (September  12, 1994),  59  FR 
47966  (September  19, 1994)  ("MITTS  Approval 
Orders"). 

"Id. 

"Id. 


The  Commission  believes  the  Amex 
has  adequately  addressed  each  of  these 
issues  such  that  the  Commission's 
regulatory  concerns  are  adequately 
minimized.*^  in  particular,  by  imposing 
the  listing  standards,  suitabiUty. 
disclosure,  and  compliance 
requirements  noted  above,  the  Amex 
has  adequately  addressed  the  potential 
public  customers  concerns  that  could 
arise  from  the  hybrid  nature  of  the 
Notes."  Further,  the  Commission 
believes  that  the  Usting  standards  and 
issuance  restrictions  should  help  to 
reduce  the  Ukelihood  of  any  adverse 
market  impact  on  the  securities 
comprising  the  Basic  Industry  PortfoUo. 

The  Commission  realizes  tliat  Basic 
Industry  PortfoUo  Notes  are  dependent 
upon  the  individual  credit  of  the  issuer, 
Lehman  Brothers.  To  some  extent  this 
credit  risk  is  minimized  by  the 
Exchange's  continued  Usting  standards 
which  require  issuers  to  maintain  an 
aggregate  market  value  of  $1  million  for 
its  publicly-held  shares.^s  in  addition, 
the  Exchange's  hybrid  listing  standards 
further  require  that  Basic  Industry 
PortfoUo  Notes  have  at  least  $4  milUon 
In  market  value.^*  In  any  event, 
financial  information  regarding  Lehman 
Brothers,  in  addition  to  the  information 
on  the  issuers  of  the  imderlying 
securities  comprising  the  Basic  Industry 
PortfoUo,  will  be  publicly  available."^ 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,2«  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-94-27),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorify.2» 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-25727  Filed  10-17-94;  8:45  am) 
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Pnvestment  Company  Act  Release  No. 
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Van  Kampen  Merritt  Equity 
Opportunity  Trust;  Notice  of 
Appiication 

October  11, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"). 


"Id. 

'*  The  Exchange  will  also  distribute  a  circular  to 
its  membership,  in  a  form  approved  by  the 
Commission,  calling  attention  to  the  speciflc  risks 
a.«sociated  with  Basic  Industry  Portfolio  Notes. 

"See  Amex  Company  Guide  §  1003(b). 

'•See  Amex  Company  Guide  §  107A. 

''The  companies  that  comprise  the  Ba&ic 
Industry  Portfolio  are  reporting  companies  under 
the  Act 

"  1 5  U.S.C  78s(b)(2)  (1988). 

'•17  CFR  2O0.3O-3(a)(12)  (1993). 


ACTION:  Notice  of  appUcation  for 
exemption  under  the  Investment 
Company  Act  of4940  (the  "Act"). 

APPUCANT:  Van  Kampen  Merritt  Equity 
Opportunity  Trust. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  12(d)(3). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  a  conditional  order  on  behalf  of 
itself  and  c^ertain  subsequent  series 
(collectively,  the  "Series")  to  permit 
each  Series  to  invest  up  to  10%  of  its 
total  assets  in  securities  of  issuers  that 
derived  more  than  15%  of  their  gross 
revenues  in  their  most  recent  fiscal  year 
from  securities  related  activities. 
FILING  DATES:  The  application  was  filed 
on  June  20, 1994,  and  amended  on 
September  22, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
Interested  persons  may  request  a 
hearing  on  the  appUcation  by  writing  to 
the  SEC's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  November  7, 1994,  and  should 
be  accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary, 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
AppUcant,  c/o  Van  Kampen  Merritt  Inc., 
One  Parkview  Plaza,  Oakbrook  Terrace, 
Illinois  60181. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer,  Staff  Attorney,  at  (202) 
942-0581,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  (Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obuined  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Each  Series  will  be  a  series  of  Van 
Kampen  Merritt  Equity  Opportunity 
Trust,  a  unit  investment  trust  registered 
under  the  Act.  Van  Kampen  Merritt  Inc. 
("VKM")  is  appUcant's  depositor.  VKM 
currently  intends  to  offer  a  new  Series 
at  about  the  time  each  Series  terminates. 

2.  Each  Series'  investment  objective  is 
to  provide  total  return  through  a 
combination  of  potential  capital 
appreciation  and  current  dividend 
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income.  Each  Series  will  invest 
approximately  10%,  but  in  no  event 
more  than  10.5%,'  of  the  value  of  such 
Series'  total  assets  in  the  ten  common 
stocks  of  the  Dow  Jones  Industrial 
Average  ("DJIA")  having  the  highest 
dividend  yields.  Dividend  yields  will  be 
calculated  by  annualizing  the  last 
quarterly  or  semi-annual  ordinary 
dividend  distributed  on  that  security 
and  dividing  the  result  by  the  market 
value  of  the  security  at  the  close  of  the 
New  York  Stock  Exchange  no  more  than 
three  business  days  prior  to  such  Series' 
initial  date  of  deposit. 

3.  The  DJLA  comprises  30  widely-held 
common  stocks  listed  on  the  New  York 
Stock  Exchange  which  are  chosen  by  the 
editors  of  The  Wall  Street  Journal,  the 
DJIA  is  the  property  of  Dow  Jones  & 
Company,  Inc..  which  is  not  affiliated 
with  VKM  or  any  Series  and  does  not 
participate  in  any  way  in  the  creation  of 
any  Series  or  the  selection  of  its  stocks. 

4.  The  securities  deposited  in  each 
Series  will  be  chosen  solely  according  to 
the  formula  described  above.  VKM  will 
have  no  discretion  as  to  which 
securities  are  purchased.  Securities 
deposited  in  a  Series  may  include 
seciuities  of  issuers  that  derived  more 
than  15%  of  their  gross  revenues  in 
their  most  recent  year  from  "securities 
related  activities,"  as  defined  in  rule 
12d3-(d)(l)  under  the  Act. 

5.  During  the  90-day  period  foUovtring 
the  initial  date  of  deposit,  VKM  may 
deposit  additional  securities, 
maintaining  to  the  extent  practicable  the 
original  proportionate  relationship 
among  the  number  of  shares  of  each 
stock  in  the  portfolio.  Subsequent 
deiK>sits  made  after  the  90-day  period 
foUowing  the  initial  date  of  deposit 
must,  subject  to  certain  limited 
exceptions  set  forth  in  the  trust 
agreement,  replicate  exactly  the 
proportionate  relationship  among  the 
face  amounts  of  the  securities 
comprising  the  portfolio  at  the  end  of 
the  initial  9G-day  period,  whether  or  not 
a  stock  continues  to  be  among  the  10 
highest  dividend  yielding  stocks. 

6.  The  Series'  portfolios  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 


>  The  objective  for  each  Series  is  to  purchase 
Mcurities  so  that  each  of  the  ten  common  stocks 
rapreaents  approximately  10%  of  the  value  of  the 
SeriM'  iDUl  aaaau  on  the  Initial  date  of  deposit 
VKM  ganenny  purchases  the  securities  for  each 
S«riaa  in  100  share  lots,  and  on  occasion  in  SO  share 
Iota.  Buying  securities  in  this  manner  permits  VKM 
to  obtain  the  beet  price  for  the  securities  while 
•llonring  each  of  the  10  stocks  to  represent  cloae  to 
10%  of  the  value  of  a  Series'  total  assets.  To  - 
accommodate  these  purchase  requirements,  some 
stocks  may  represent  up  to  10.5%  of  the  value  of 
the  Series'  assets,  while  others  may  represent  less 
than  10%. 


ith  redemptions  and  at  the  termination 
"  the  trust.  VKM  will  have  no 
iscretion  as  to  when  securities  will  be 
Id  except  in  certain  limited  situations 
^ecified  in  the  trust  agreement.^  The 
adverse  financial  condition  of  an  issuer 
\  ill  not  necessarily  require  the  sale  of 
ii  5  securities  from  a  Series'  portfolio. 

J  pplicant's  Legal  Analysis 

1 .  Section  1 2(d)(3)  of  the  Act 

g  merally  prohibits  an  investment 
cbmpany  from  acquiring  any  security 
i$sued  by  any  person  who  is  a  broker, 
dealer,  underwriter,  or  investment 
a  iviser.  Rule  12d3-l  exempts  from 
s  iction  12(d)(3)  purchases  by  an 
i]  ivestment  company  of  securities  of  an 
ii  suer  (except  the  company's  investment 
a  Iviser,  promoter,  or  principal 
u  aderwriter,  or  any  affiliated  person  of 
a  ly  of  the  foregoingFthat  derived  more 
t  tan  15%  of  its  gross  revenues  in  its 
n  lost  recent  fiscal  year  from  securities 
r  ilated  activities,  provided  t^at,  among 
o  iier  things,  immediately  after  such 
a  X]uisition,  the  acquiring  company  has 
i]  vested  not  more  than  5%  of  the  value 
0  '  its  total  assets  in  securities  of  the 
i  suer.  Applicant  and  each  subsequent 
S  aries  agree  to  comply  with  all  the 
p  rovisions  of  rule  12d3-l,  except  for  the 
5  X)  limitation  imposed  by  paragraph 
)(3)  thereof.. 

2.  Applicant  seeks  an  exemption  to 
rmit  any  Series  to  invest  up  to 

a|)proximately  10%,  but  in  no  event 
ore  than  10.5%,  of  the  value  of  its 

t^tal  assets  in  securities  of  an  issuer  that 
dves  more  than  15%  of  its  gross 
venues  from  securities  related 

activities,  provided  that  such  securities 

i present  one  of  the  ten  highest 
vidend  yielding  stocks  in  the  DJIA  as 
itermineid  by  the  objective  formula 
c  ascribed  above. 

3.  Applicant  asserts  that  section 
1 2(d)(3)  was  intended  to  prevent 

i  Lvestment  companies  from  exposing 
t  leir  assets  to  the  entrepreneurial  risk  of 
securities  related  businesses,  to  prevent 
potential  conflicts  of  interest,  and  to 
e  iminate  certain  reciprocal  practices 
fa  itween  investment  companies  and 
s  tcurities  related  businesses. 

4.  One  potential  conflict  could  occur 
i  an  investment  company  purchased 

s  »curities  of  or  other  interests  in  a 
fa  -oker-dealer  to  reward  that  broker- 
c  saler  for  selling  shares,  rather  than 


2  For  example,  the  trust  agreement  provides  that 
VKM  may,  but  need  not,  direct  the  trustee  to 
dispose  of  an  equity  security  in  certain  events  such 
the  issuer  having  defaulted  on  the  payment  on 
y  of  its  outstanding  obligations  or  the  price  of  an 
uity  security  has  declined  to  such  an  extent  or 
ler  such  credit  facts  exist  so  that  in  the  opinion 
ol  VKM  the  retention  of  such  securities  would  be 
d  itrimental  to  the  Series. 


solely  on  investment  merit.  Applicant 
argues  that  this  concern  does  not  arise 
in  connection  with  its  application 
because  neither  applicant  nor  VKM  has 
discretion  in  choosing  the  securities  or 
percentage  amount  purchased.  The 
security  must  first  be  included  in  the 
DJIA  which  is  unaffiliated  with  VKM 
and  applicant,  and  must  also  qualify  as 
one  of  the  10  highest  dividend  yielding 
securities  as  calculated  by  the  objective 
formula  described  above. 

5.  Applicant  states  that  the  effect  of  a 
Series'  purchase  on  the  stock  of  parents 
of  broker-dealers  would  be  de  minimis. 
Applicant  asserts  that  the  common 
stocks  of  securities  related  iss  tiers 
represented  in  the  DJIA  are  generally 
widely  held,  have  active  markets,  and 
that  potential  purchases  by  any  Series 
would  represent  an  insignificant 
amoimt  of  the  outstanding  common 
stock  and  the  trading  volume  of  any  of 
these  issues.  According  to  applicant,  it 
is  highly  unlikely  that  purchases  of 
these  securities  by  a  Series  would  have 
any  significant  impact  on  the  market 
value  of  any  such  securities. 

6.  Another  potential  conflict  of 
interest  could  occur  if  an  investment 
company  directed  brokerage  to  a  broker- 
dealer  in  which  the  company  has 
invested  to  enhance  the  broker-dealer's 
profitability  or  to  assist  it  during 
financial  difficulty,  even  though  the 
broker-dealer  may  not  offer  the  best 
price  and  execution.  To  preclude  this 
type  of  conflict,  applicant  and  each 
Series  agree,  as  a  condition  of  this 
application,  that  no  company  held  in 
the  portfolio  of  a  Series  nor  any 
affiliated  person  thereof  will  act  as 
broker  for  any  Series  in  the  purchase  or 
sale  of  any  security  for  its  portfolio. 

7.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act  if  and  to  the  extent 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  Applicant  believes  that  the 
requested  relief  satisfies  the  standards 
set  forth  in  section  6(c). 

Applicant's  Condition 

Applicant  and  each  subsequent  Series 
agree  that  the  requested  exemptive  order 
may  be  conditioned  upon  no  company 
held  in  the  Series'  portfolio  nor  any 
affiliated  person  thereof  acting  as  broker 
for  any  Series  in  the  purchase  or  sale  of 
any  security  for  the  Series'  portfolio. 
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For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  atrthorfty. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
(PR  Doc.  94-25645  FUed  10-17-94;  8:45  am] 

BILLING  COOE  aOtO-01-U 

[Rel.  Mo.  IC-2012;  Rte  No.  812-9038} 

The  Woodwrard  Funds  et  al.;  Notice  of 
AppHcatkm 

October  11,  1994. 

AGENCY:  Securities  and  Exchange 

Commissitm  ("SEC "). 

ACnow:  Notice  of  application  for 

Exempt:  n  under  the  Investment 

Cbmpany  Act  of  1940  ("the  Act"). 

APPLICANTS:  The  Woodward  Funds  (the 
"Trust").  NBD  Bank.  N.A.  ("Adviser"). 
First  of  N!ichigan  Corporation  ("FoM"), 
and  Essex  National  Securities,  Ine 
("Essex"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  exempting 
applicants  from  sections  2(a)(32), 
2(a)(35),  18(f)(1),  18(g),  18(i).  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  Of  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  investment  companies  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolios  of 
securities  and  assess,  and  under  certain 
circtimstances  waive,  a  contingent 
deferred  sales  charge  ("CDSC")  on 
redemptions  of  shares. 

FIUNQ  DATE:  The  application  was  filed 
on  June  6, 1994.  and  amended  on 
August  29,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
otiiex  granting  the  applicatimi  viriU  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  witii  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  ha 
received  by  the  SEC  by  5:30  p.m.  on 
November  7, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nattire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Fers<HW  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5di 
SU-eet  N.W.,  Washington,  D.C.  20549. 
Applicants:  the  Trust,  c/o  NBD  Bank, 
N.A.,  P.O.  Box  7058.  Troy,  Michigan 
48007;  the  Adviser,  611  Woodward 
Avenue.  Detroit,  Michigan  48226;  and 


FoM.  100  Renaissance  Center,  26th 
Floor.  Detroit.  Michigan  48243;  Essex. 
215  Gateway  Road  West,  Napa, 
California  94558. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942—0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SBC's  Public 
Reference  Braitch. 

Applicants'  Representations: 

A.  The  Multiple  Class  Distribution 
System 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
company.  The  Trust  offers  fifteen  series 
representing  interests  in  separate 
investment  portfolios.  The  Adviser 
ser\  es  as  investment  adviser,  transfer 
agent,  and  custodian  for  each  of  the 
Trusts's  portfolios.  FoM  and  Essex  are 
the  Trust's  sponsors  and  co-distributors. 
Applicants  request  relief  on  behalf  of 
future  portfolios  of  the  Trust  and  other 
investment  companies  for  which  the 
Adviser  in  the  future  serves  as 
investment  adviser  or.  if  and  when 
permitted  under  applicable  law, 
distributor.  The  Trust  and  investment 
companies  that  in  the  future  are  ad\ised 
or  distributed  by  the  Adviser  are 
collectively  referred  to  as  the 
"Companies."  The  Trust's  portfbhos 
and  the  portfoHos  of  all  investment 
companies  that  in  the  future  are  advised 
or  distributed  by  the  Adviser  are 
collectively  referred  to  as  the 
"Portfolios." 

2.  Applicants  propose  that  each 
Company  be  permitted  to  offer  an 
unlimited  number  of  classes  of  shares  in 
the  Portfolios.  These  classes  might  be 
offered  (a)  in  connection  with  plans 
adopted  pursuant  to  rule  12b-l  under 
the  Act;  (b)  in  connection  with  non-rule 
1 2b-l  administrative  plans  (together 
with  rule  12b-l  distribution  plans. 
"Plans");  (c)  in  connection  with  certain 
retirement  plans;  (dj  in  connection  with 
the  allocation  of  expenses  attributable 
only  to  certam  classes  ("Class 
Expenses"),  which  are  set  forth  in 
condition  1,  below;  (e)  subject  to 
varying  front-end  sales  chio^es;  (f) 
subject  to  varying  CDSCs;  and/or  (g) 
subject  to  certain  conversion  features. 
With  respect  to  each  class,  a  Company 
would  pay  its  distributor  or  other 
organization  for  expenses,  services,  and 
assistance  in  accordance  with  the  terms 


of  the  particular  Plan.  The  expense  of 
such  payments  would  be  borne  entire  Iv 
by  the  beneficial  owners  of  the  class  of 
the  Portfolio  to  which  these  payments 
relate. 

3.  Expenses  of  a  Company  that  are  not 
attributable  directly  to  any  one  Portfolio 
("Company  Expenses')  would  be 
allocated  to  each  Portfolio  based  on  the 
relative  net  assets  of  such  Portfolio  or  as 
otherwise  determined  under  the 
supervision  of  the  Company's  trustees. 
All  shares  representing  interests  in  the 
same  Portfolio  would  bear  such 
Portfolio's  portion  of  Company 
Expenses  allocated  to  each  of  the 
Portfolio's  classes  based  on  the  relative 
net  asset  value  of  the  Portfolio's 
resptictive  classes.  Expenses  that  are 
attributable  to  one  Portfolio  but  not 
another  ("Portfolio  Expenses")  would  be 
allocated  to  each  class  within  a  Portfolio 
based  on  the  relative  net  asset  value  of 
the  respective  classes  to  which  the 
expenses  are^ttributable.  Gass 
Expenses  are  tho6e  expenses,  in 
addiUon  to  payments  made  pursuant  to 
a  Plan,  that  are  attributable  only  to  a 
particular  class  and  are  allocated  to  that 
class  exclusively.  Class  Expenses  would 
be  allocated  equally  to  each  outstanding 
share  representing  an  interest  in  the 
class. 

4.  The  Adviser.  FoM,  Essex,  or  other 
ser\'ice  contractors  may  waive  or 
reimburse  Class  Expenses  on  certain 
classes  on  a  voluntary,  temporary  basis. 
The  amount  of  Class  Expenses  waived 
or  reimbixTsed  may  vary  from  class  to 
class.  Class  Expenses  are  by  their  nature 
specific  to  a  given  class  and  may  vary 
from  one  cla&i  to  another.  Applicants 
believe  that  it  is  acceptable  and 
consistent  with  shareholder 
expectations  to  waive  or  reimburse 
Class  Expenses  at  diflSerent  levels  for 
different  classes. 

5.  In  addition,  the  Adviser.  FoM. 
Essex,  or  other  service  contractors  may 
waive  or  reimburse  Company  Expenses 
and/or  Portfolio  Expenses  (with  or 
without  a  waiver  or  reimbursement  of 
Class  Expenses).  These  expenses  may  be 
waived  or  reimbursed  only  if  the  same 
proportionate  amount  of  Company 
Expenses  or  Portfolio  Expenses  is 
waived  orreimbursed  for  each  class  of 

a  Portfolio.  Any  waived  or  reimbursed 
Company  Expenses  would  be  credited 
to  each  Portfolio  of  the  Company 
according  to  the  relative  i  et  assets  of 
each  Portfolio,  and.  in  turn .  credited  to 
each  class  of  each  PortfoUo  according  to 
the  relative  net  asset  values  of  each 
class. 

6.  The  gross  income  of  each  Portfolio 
will  be  allocated  un  a  pro  rata  basis 
among  the  Portfolio's  classes  according 
to  the  relative  net  asset  value  of  the 
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Portfolio's  classes.  Because  Plan 
payments  and  Class  Expenses  may  differ 
among  classes,  the  per  share  net  income 
of  each  class  may  differ  from  the  net 
income  of  other  classes  of  shares  of  a 
Portfolio. 

7.  Share  exchange  privileges  may  be 
available  under  whioi  shareholders 
might  exchange  shares  of  one  Portfolio 
(including  shares  with  a  COSC)  for 
shares  with  similar  characteristics  of 
another  Portfolio:  exchange  shares  of  a 
non-money  market  Portfolio  for  shares 
of  a  money  market  PortfoUo  (or  vice 
versa);  and/or  exchange  shares  of  one 
class  of  a  Portfolio  for  shares  of  another 
class  of  the  same  Portfolio.  All 
exchanges  will  comply  with  rule  lla-3 
under  the  Act. 

B.TbeCDSC 

1.  AppUcants  also  propose  that  they, 
except  for  investment  companies  that  do 
not  use  the  amortized  cost  method  of 
valuation  under  Rule  2a-7  of  the  Act,  be 
permitted  to  issue  shares  of  certain 
classes  subject  to  the  imposition  of  a 
CDSC.  CDSCs  will  not  be  imposed  with 
respect  to:  (1)  The  portion  of 
redemption  proceeds  attributable  to 
appreciation  in  the  value  of  the  shares, 
(2)  shares  acquired  through  the 
reinvestment  of  income  dividends  or 
capital  gain  distributions,  or  (3)  shares 
held  longer  than  a  designated  time  after 
their  purchase.  In  determining  whether 
a  CDSC  would  be  payable,  it  would  be 
assumed  that  shares,  or  amounts 
representing  shares,  that  are  not  subject 
to  a  CDSC  would  be  redeemed  first,  and 
other  shares  or  amounts  would  be 
redeemed  in  the  order  purchased. 

2.  No  CDSC  would  be  in;posed  on  any 
shares  purchased  before  the  effective 
date  of  the  requested  order  or  before  the 
amendment  of  the  affected  Portfolio's 
prospectus  disclosing  the  CDSC 
arrangement.  The  sura  of  any  front-end 
load,  asset-based  sales  charge,  and 
CDSC  will  not  exceed  the  maximum 
sales  charge  provided  for  in  article  III. 
section  26  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
E)ealers.  Inc. 

3.  Applicants  request  relief  to  permit 
each  Company  to  waive  or  reduce  the 
CDSC  in  certain  circtunstances.  Any 
waiver  or  reduction  will  comply  with 
the  conditions  in  paragraphs  (a)  through 
(d)  of  rule  22d-l  of  the  Act. 

4.  Shares  of  certain  CDSC  classes 
("Convertible  CDSC  Shares")  could 
automatically  convert  into  shares  of 
non-CDSC  classes  ("Non-CDSC  Shares") 
after  a  prescribed  period  following  the 
purchase  of  the  Convertible  CDSC 
Shares.  Shares  acquired  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  with  respect  to 


nvertible  CDSC  Shares  will  also  be 
nvertible  CDSC  Shares.  Such 
nvertible  CDSC  Shares  will  convert  to 
on-CDSC  Shares  on  the  earUer  of  a 
scribed  period  following  the  date  of 
ch  reinvestment  or  the  conversion 
te  of  the  most  recently  purchased 
nvertible  CDSC  Shares  that  were  not 
quired  through  the  reinvestment  of 
vidends  or  other  distributions. 

/  pplicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
u  ider  sectioit  6(c)  of  the  Act  from 

s  (ctions  18(f)(1),  18(g).  and  18(i)  of  the 
fi  ct  of  the  extent  that  the  proposed 
i!  suance  and  sale  of  multiple  classes 
c  )uld  be  deemed  to  result  in  a  "senior 
SI  curity"  within  the  meaning  of  section 
1  )(g)  and.  therefore,  be  prohibited  by 
SI  iction  18(f)(1);  and  to  violate  the  equal 

V  )ting  provisions  of  section  18(i). 
A  pplicants  believe  that  by 

ii  iplementing  the  multiple  class 
cBstribution  system,  the  Companies  can 
f)  cilitate  the  distribution  of  their  shares 
a  id  provide  a  broad  array  of  services 

V  ithout  assuming  excessive  accounting 
a  id  bookkeeping  costs.  Applicants  also 
b  ilieve  that  the  proposed  allocation  of 
e  cpenses  and  voting  rights  is  equitable 
a  id  would  not  discriminate  against  any 
g  oup  of  shareholders.  The  proposed 

a  rangement  does  not  involve 

b  jrrowings.  and  does  not  affect  the 

C  )mpanies'  existing  assets  or  reserves. 

1  \e  proposed  arrangement  also  will  not 
i)  crease  the  speculative  character  of  the 
s  lares  of  a  Company. 

2.  Applicants  also  request  an 

e  cemption  under  section  6(c)  from 
s  ictions  2(a)(32).  2(a)(35).  22(c).  and 

2  >(d)  of  the  Act  and  rule  22c-l 

t  lerexmder  permitting  applicants  to 

a  isess  and.  imder  certain  circumstances. 

V  aive  a  CDSC  on  redemptions  of  shares. 
/  pplicants  beheve  that  the  proposed 

C  DSC  arrangement  is  fair  and  in  the  best 
ii  iterests  of  their  shareholders. 

i  pplicants'  Conditions 

Applicants  agree  that  any  order 
g  anting  the  requested  relief  shall  be 
s  ibject  to  the  following  conditions: 

1.  Each  class  of  shares  representing 
ii  iterests  in  the  same  Portfolio  of  a 
C  ompany  will  be  identical  in  all 
r  spects.  except  as  set  forth  below.  The 
o  ily  differences  between  the  classes  of 
s  lares  of  the  same  Portfoho  will  relate 
s  )lely  to:  (a)  The  impact  of  (i)  expenses 
a  isessed  to  a  class  pursuant  to  a  Plan. 
(  i)  other  Class  Expenses  which  would 
b  !  limited  to  (A)  transfer  agent  fees 
i(  entified  by  the  transfer  agent  as  being 
a  tributable  to  a  specific  class  of  shares. 
(  I)  fees  and  expenses  of  a  Company's 
a  Iministrator  that  are  identified  and 
a  )proved  by  the  Company's  board  of 


trustees  as  being  attributable  to  a 
specific  class  of  shares,  (C)  printing  and 
postage  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses  and 
proxies  to  current  shareholders  of  a 
class.  (D)  blue  sky  registration  fees 
incurred  by  a  class  of  shares,  (E)  SEC 
registration  fees  incurred  by  a  class  of 
shares.  (F)  the  expense  of  administrative 
persoimel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class.  (G)  litigation  or  other  legal 
expenses  or  audit  or  other  accounting 
expenses  relating  solely  to  one  class  of 
shares,  and  (H)  trustees'  fees  incurred  as 
a  result  of  Issues  relating  to  one  r  Kss; 
and  (iii)  any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  and 
which  are  approved  by  the  SEC 
pursuant  to  an  amended  order;  and/or 
(b)  the  fact  that  the  classes  will  vote 
separately  with  respect  to  a  Portfolio's 
Plans  or  other  matter  submitted  to 
shareholders  relating  to  Class  Expenses, 
except  as  provided  in  condition  16 
below;  and/or  (c)  the  different  exchange 
privileges  of  certain  classes  of  shares; 
and/or  (d)  certain  conversion  features 
offered  by  some  of  the  classes;  and/or  (e) 
the  designation  of  each  class  of  a 
Portfolio. 

2.  The  board  of  trustees  of  a  Company, 
including  a  majority  of  the  Independent 
trustees,  will  approve  the  offering  of 
different  classes  of  shares  Under  the 
multiclass  distribution  system.  The 
minutes  of  the  trustees'  meetings 
concerning  the  trustees'  deliberations  on 
the  approvals  necessary  to  Implement  a 
multiclass  system  will  reflect  in  detail 
the  reasons  for  the  trustees' 
determination  that  the  proposed 
multiclass  system  Is  In  the  best  interests 
of  both  the  Company  Involved  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees  of  a  Company,  including  a 
majority  of  the  trustees  who  are  not 
interested  persons  of  the  Company.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Company  to  meet 
Class  Expenses  shall  provide  to  the 
board  of  trustees,  and  the  trustees  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expanded  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  trustees  of 
a  Company,  pursuant  to  their  fiduciary 
responsibilities  imder  the  Act  and 
otherwise,  will  monitor  each  Portfolio 
having  a  multiclass  system  for  the 
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existence  of  any  material  conflicts 
among  the  Interests  of  the  various 
classes  of  shares.  The  trustees.  Including 
a  majority  of  the  Independent  trustees, 
shall  take  such  action  as  is  reastmably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  A  Portfolio's 
investment  adviser  and  distributor  will 
be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
trustees.  If  a  conflict  arises,  a  Portfolio's 
Investment  adviser  and/or  distributor  at 
their  own  cost  wll  remedy  such  conflict 
up  to  and  including  establishing  a  new 
registered  management  Investment 
company.' 

5.  Any  non-rule  12b-l  administrative 
plan  will  be  adopted  and  operated  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l(b)  through  (f)  as  if 
the  expenditures  made  thereimder  were 
subject  to  rule  12b-l.  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

6.  The  trustees  of  a  Company  will 
receive  quarterly  and  annual  statements 
concerning  the  expenditures  imder  each 
Plan  complying  with  paragraph  {bK3)(il) 
of  rule  12b-l.  as  it  may  be  amended 
from  time  to  time.  In  the  statements, 
only  expenditures  properly  attributable 
to  the  sale  or  servicing  of  a  particular 
class  will  be  used  to  justify  any 
distribution  or  serx'idng  expenditure 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  trustees  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  In  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  paid  by  a  Portfolio  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  an  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
In  the  same  amoimt.  except  that 
payments  made  piu^uant  to  a  Plan 
relating  to  each  respective  class  and  the 
Class  Expenses  relating  to  each  class 
will  be  Ixime  exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  vahie  and 
dividends  and  distributions  of  the 
various  classes  in  any  Portfolio  having 

a  multiclass  distributioo  system  and  the 
premier  allocatioa  of  expenses  among  the 
various  classes  in  esdi  such  Portfolio 
have  been  reviewed  by  an  expert.  The 
expert  has  rendered  a  repcMl  to  the 
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Company  involved,  which  report  will  be 
provided  to  the  staff  of  the  SEC.  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  expert,  or  an 
appropriate  substitute  expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  aimualty  a  report  to  the 
Company  involved  that  the  calculations 
and  allocations  are  being  made 
properly.  The  reports  of  the  expert  will 
be  filed  as  part  of  the  periodic  reports 
filed  with  the  SEC  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  expert  with  respect  to  such 
reports,  following  request  by  the 
Company  involved  (whicii  the  Company 
agrees  to  provide),  will  be  available  tor 
inspection  by  the  SEC  staff  upon  written 
request  to  the  Company  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management  or 
a  regional  office  of  the  SEC.  Authorized 
staff  members  would  be  hmited  to  the 
Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  expert  is  a  "Report 
on  Policies  and  Procedures  Placed  in 
Operation. "and  the  ongoing  reports  will 
be  "Reports  on  Policies  and  F*rocedures 
Placed  in  Operation  and  Tests  of 
Operating  Effectiveness"  as  defined  and 
described  in  the  Statement  of  Auditing 
Standards  No.  7t)  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA"),  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  vahie  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  antong  the  classes 
of  shares.  This  representation  will  be 
concurred  with  by  the  export  in  the 
initial  report  referred  to  in  condition  8. 
above,  and  will  be  concurred  with  by 
the  expert,  or  an  appropriate  substitute  " 
expert,  on  an  ongoing  basis  at  least 
annually  In  the  ongoing  reports  referred 
to  in  condition  8.  Applicants  will  take 
immediate  corrective  oteasures  if  this 
representation  Is  not  concurred  with  by 
the  expert  or  an  approfuiate  substitute 
expert 

10.  The  prospectuses  of  aad>  Portfolio 
having  a  multickss  system  will  ctmtain 
a  statement  to  tbe  cfiad  that  a 
salespefsoD  and  any  otker  person 


entitled  to  receive  compensation  for 
selling  or  servicing  shares  of  a  Portfolio 
shares  may  receive  different 
compensation  with  respect  to  one 
particular  class  over  another  in  the  same 
Portfolio. 

1 1.  The  Distributor  for  a  Company 
having  a  multiclass  system  will  adopt 
compliance  standards  for  any  Portfolio 
that  has  a  muhiclass  system,  which 
standards  will  relate  to  when  each  class 
may  appropriately  be  sold  to  particular 
investor*.  Applicants  will  require  all 
persons  selling  shares  of  a  Portfolio 
having  a  muhiclass  system  to  agree  to 
conform  to  such  applicable  standards 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  with  respect  to  the  multiclass 
system  will  be  set  forth  in  guidelines 
that  will  be  furnished  to  the  trustees  of 
a  Company  having  a  multiclass  svstem. 

13.  Each  Portfolio  having  a  multiclass 
system  will  disclose  the  respective 
expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  front -end  sales  loads.  CDSCs.  and 
exchange  privileges  appHcable  to  each 
class  In  a  Portfolio  in  every  prospectus 
relating  to  such  Portfolio,  regardless  of 
whether  ail  classes  of  shares  are  offered 
through  each  prospectus.  Each  such 
Portfolio  will  disclose  the  respective 
expenses  aiKi  performance  data 
apphcabla  to  all  classes  of  shares  in  a 
Portfoho  in  every  shareholder  report 
relating  to  such  PcrtfoUo.  Shareholder 
reports  will  contain.  In  the  statement  of 
assets  and  liabihtlea  and  statement  of 
operations,  information  related  to  the 
Portfoho  as  a  whole  generally  (not  on  a 
per  class  basis).  Each  PortfoUo's  per 
share  data,  however,  will  be  prepared 
on  a  per  class  basis  with  respect  to  all 
classes  of  the  Portfolio's  shares.  To  the 
extent  any  advertisement  or  sales 
literature  dt^scrities  the  expenses  or 
performance  data  applicable  to  any 
class.  It  will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  a))  classes  of  shares.  The 
information  provided  by  tbe  applicants 
for  publication  in  any  newspaper  or 
similar  Usting  of  any  Portfolio's  net 
asset  value  and  public  offering  price 
will  present  each  class  of  shares 
separately. 

14.  Applicants  acknowledge  that  the 
grant  of  tbe  exemptive  order  requested 
by  this  appHcation  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  P(Hlfohos  may  make  pursuant  to  a 
Plan  in  reliance  on  the  exemptive  order. 

1 5.  If  a  CDSC  arrangement  is 
implemented  vrith  respect  to  shares  of  a 
Portfolio,  the  applicants  will  comply 
with  tbe  provisifHis  of  pn^XMed  rule  6c- 
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10  under  the  Act,  Investment  Company 
Act  Release  No.  16619  (Nov.  2, 1988)  as 
currently  proposed  and  as  it  may  be 
reproposed,  adopted  or  amended. 

16.  Any  class  with  a  conversion 
feature  will  convert  into  another  class 
on  the  basis  of  the  relative  net  asset 
values  of  the  two  classes,  without  the 
imposition  of  any  sales  load,  fee,  or 
other  charge.  After  conversion,  the 
converted  shares  will  be  subject  to  asset- 
based  sales  charges  and  service  fees  (as 
those  terms  are  defined  in  article  III, 
section  26  of  the  National  Association  of 
Securities  Dealers'  Rules  of  Fair 
Practice),  if  any,  that  in  the  aggregate 
would  be  less  than  any  asset-based  sales 
charges  and  service  fees  to  which  the 
CDSC  shares  were  subject  prior  to  the 
conversion. 

1 7.  If  a  Company  implements  any 
amendment  to  its  rule  12b-l 
distribution  plan  (or,  if  presented  to 
shareholders,  adopts  or  implements  any 
amendment  to  a  non-rule  12b-l 
administrative  plan)  that  would  increase 
materially  the  amount  that  may  be  borne 
by  the  Non-CDSC  Shares  under  the 
Plan,  exiting  Convertible  CDSC  Shares 
wrill  stop  converting  into  the  Non-CDSC 
Shares  unless  the  Convertible  CDSC 
Shares,  voting  separately  as  a  class, 
approve  the  proposal.  The  trustees  shall 
take  such  action  as  it  necessary  to 
ensure  that  Convertible  CDSC  Shares  are 
exchanged  or  converted  into  a  new  class 
("New  Non-CDSC  Shares"),  identical  in 
all  material  respects  to  the  Non-CDSC 
Shares  as  they  existed  before 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  Non- 
CDSC  Shares.  If  deemed  advisable  by 
the  trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Convertible  CDSC  Shares 
for  a  new  class  ("New  Convertible  CDSC 
Shares"),  identical  to  the  existing 
Convertible  CDSC  Shares  in  all  material 
respects  except  that  the  New 
Convertible  CDSC  Shares  will  convert 
into  New  Non-CDSC  Shares.  New  Non- 
CDSC  Shares  or  New  Convertible  CDSC 
Shares  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4.  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Non-CDSC  Shares  or  New 
Convertible  CDSC  Shares  shall  be  borne 
solely  by  the  Company's  adviser  and  the 
distributor.  Convertible  CDSC  Shares 
sold  after  the  implementation  of  the 
proposal  may  convert  into  Non-CDSC 
Shares  subject  to  the  higher  maximum 


tayment,  provided  that  the  material 
eatures  of  the  Non-CDSC  Share  plan 
nd  the  relationship  of  such  plan  to  the 
kmvertible  CDSC  Shares  are  disclosed 
n  an  effective  registration  statement. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
)  uthority. 

largaret  H.  McFarland, 

^puty  Secretary. 
(  'R  Doc.  94-25644  Filed  10-17-94;  8:45  am) 
rilLUNG  CODE  B010-01-M 


>EPARTMENT  OF  TRANSPORTATION 
Socket  37554] 

lotice  Of  Order  Adjusting  the  Standard 
lorelgn  Fare  Level  Index 

Section  41509(e)  of  title  49  of  the 
nited  States  Code  requires  that  the 
I  Apartment,  as  successor  to  the  Civil 
i  eronautics  Board,  establish  a  Standard 
I  oreign  Fare  Level  (SFFL)  by  adjusting 
t  le  SFFL  base  periodically  by 
I  ercentage  changes  in  actual  operating 
c  3Sts  per  available  seat-  mile  (ASM). 
C  rder  80-2-69  established  the  first 
i  iterim  SFFL,  and  Order  94-7-36 
e  ;tablished  the  currently  effective  two- 
r  lonth  SFFL  applicable  through 
J  eptember  30, 1994. 

In  establishing  the  SFFL  for  the  two- 
r  lonth  period  beginning  October  1, 
1 994,  we  have  projected  non-fuel  costs 
b  ased  on  the  year  ended  June  30, 1994 
c  ata,  and  have  determined  fuel  prices 
c  n  the  basis  of  the  latest  available 
e  (perienced  monthly  fuel  cost  levels  as 
r  ;ported  to  the  Etepartment. 

By  Order  94-10-9  fares  may  be  increased 
h  f  the  following  adjustment  factors  over  the 
C  ctober  1979  level: 

^  tlantic 1.3340 

1  itin  America „.....„ 1.3873 

F  icific -1.9269 

C  anada 1.4707 

F  5R  FURTHER  INFORMATION  CONTACT: 
t  eith  A.  Shangraw  (202)  366-2439. 

Dated:  October  13. 1994. 

By  the  Department  of  Transportation. 
P  itrick  V.  Murphy, 

A  cting  Assistant  Secretary  for  Aviation  and 
L  ternational  Affairs. 

[I  R  Doc.  94-25769  Filed  10-17-94;  8:45  ami 
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r  otice  of  Order  Adjusting  International 
Cjargo  Rate  Hexibility  Level 

Policy  Statement  PS-109, 
iiiplemented  by  Regulation  ER-1322  of 
i  le  Civil  Aeronautics  Board  and 
adopted  by  the  Department,  established 
geographic  zones  of  cargo  pricing 
f]J3xibility  within  which  certain  cargo 


rate  tariffis  filed  by  carriers  would  be 
subject  to  suspension  only  in 
extraordinary  circumstances. 

The  standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1, 1982,  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1, 1983. 
By  Order  94-7-37,  the  Department 
established  the  currently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  beginning  October  1, 
1994,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  June  30. 1994 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  94-10-8  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1, 1982  level: 
Atlantic— 1.1444 
Western  Hemisphere — 1.1309 
Pacific— 1.4808 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439. 

Dated:  October  13, 1994. 

By  the  Department  of  Transportation. 

Patrick  V.  Murphy, 

Acting  Assistant  Secretory  for  Aviation  and 
International  Affairs. 

(PR  Doc.  94-25770  Filed  10-17-94;  8:45  am) 
BILUNQ  CODE  4»10-e2-M 


Coast  Guard 

[GGD-94-086] 

National  Boating  Safety  Advisory 
Council  SutKommittee  Meetings 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  National  Boating  Safety 
Advisory  Council's  Subcommittees  on 
Inflatable  Personal  Flotation  Devices 
(PFDs).  Personal  Watercraft  Definition 
and  Requirements,  Emergency  Flags, 
Multiple-Use  Waterways,  Mandatory 
Education  and  Boarding  Ladders  will 
meet  to  discuss  various  issues  related  to 
these  topics.  The  meetings  will  be  open 
to  the  public. 

DATES:  The  meetings  will  be  held  on 
November  12  and  13, 1994,  from  1  p.m. 
to  5  p.m.  on  November  12  and  from  8:30 
a.m.  to  11  a.m.  on  November  13, 1994. 
Written  material  should  be  submitted 
not  later  than  November  4, 1994. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  Inn  Hotel  &  Conference 
Center  Old  Town  Scottsdale,  7353  E. 
Indian  School  Road,  Scottsdale,  Arizona 
85251-3942.  Written  material  should  be 
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submitted  to  Mr.  Albert ).  Marmo, 
Executive  Director,  Commandant  (G- 
NAB),  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001,  telephone  (202)  267-1077. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.2,  Section  1  et  seq.  The 
agenda  for  the  meetings  will  be  to 
discuss  various  issues  related  to  the 
topics  listed  in  the  "Summary". 

Attendance  is  open  to  the  interested 
public.  With  advance  notice,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements 
should  so  notify  the  Executive  Director 
listed  above  under  ADDRESSES,  no  later 
than  the  day  before  the  meeting.  Written 
material  may  be  submitted  at  any  time 
for  presentation  to  the  Committee. 
However,  to  ensvue  advance  distribution 
to  each  Committee  member,  persons 
submitting  written  material  are  asked  to 
provide  25  copies  to  the  Executive 
Director  no  later  than  November  4, 
1994. 

Dated:  October  11, 1994. 
P.A.  Peninglon, 

Chief  Office  of  Navigation  Safety  and 
Waterway  Services. 

IFR  Doc  94-25722  Filed  10-17-94;  8:45  ami 
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[GGD-e4-085I 

National  Boating  Safety  Advisory 
Council  Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Boating  Safety 
Advisory  Council  (NBSAC)  will  meet  to 
discuss  various  issues  related  to 
recreational  boating  safety.  Agenda 
items  include  personal  watercraft, 
boating  education,  propeller  guards, 
nautical  charting  and  Ufesaving  devices. 
The  meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
November  14  and  15. 1994,  from  8:30 
a.m.  to  5  p.m.  daily.  Written  material 
should  be  submitted  not  later  than 
November  2, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Hotel  &  Conference 
Center  Old  Town  Scottsdale,  7353  E. 
Indian  School  Road,  Scottsdale,  Arizona 
85251-3942.  Written  material  should  be 
submitted  to  Mr.  Albert  J.  Marmo, 
Executive  Director,  Commandant  (G- 
NAB),  U.S.  Coast  Guard,  2100  Second 
Stieet  SW.,  Washington,  DC  20595- 
0001,  telephone  (202)  267-1077. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  piusuant  to  the 


Federal  Advisory  Committee  Act,  5 
U.S.C  App.2,  Section  1  et  seq.  The 
agenda  will  include  discussion  of  the 
following  topics: 

1.  Review  of  action  taken  at  the  53rd 
meeting  of  the  Cotmcil. 

2.  Executive  Director's  Report. 

3.  Boat  Standards  Update. 

4.  Boating  Safety  Education  and 
Awareness  Update. 

5.  Multiple-Use  Waterways 
Subcommittee  Report. 

6.  Personal  Watercraft  Definition  and 
Requirements  Subcommittee  Report. 

7.  Inflatable  Personal  Flotation  Devices 
(PFDs)  Subcommittee  Report. 

8.  Update  on  Personal  Flotation  Device 
Issues. 

9.  Mandatory  Education  Subcommittee 
Report. 

10.  Emergency  Flag  Subcommittee 
Report. 

11.  Boarding  Ladder  Subcommittee 
Report. 

12.  Presentation  on  Propeller  Protection 
Issues. 

13.  Hull  Identification  Number 
Discussion. 

14.  Report  on  Environmental  Outreach 
Pro^^m. 

15.  Report  on  Status  of  NOAA  Nautical 
Chart  Program. 

16.  National  Association  of  State 
Boating  Law  Administrators  Report. 

17.  Chairman's  Session. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice,  members 
of  the  pubhc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements 
should  so  notify  the  Executive  Director 
hsted  above  under  ADDRESSES,  no  later 
than  the  day  before  the  meeting.  Written 
material  may  be  submitted  at  any  time 
for  presentation  to  the  Coimcil. 
However,  to  ensure  advance  distribution 
to  each  Council  member,  persons 
submitting  written  material  are  asked  to 
provide  25  copies  to  the  Executive 
Director  no  later  than  November  2, 
1994. 

Dated:  October  11. 1994. 
G.A.  Penington, 

Chief  Office  of  Navigation  Safety  and 
Waterway  Services. 

IFR  Doc.  94-25723  Filed  10-17-94;  8:45  ami 
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Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  All-Weather  Operations 
Working  Group 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  establishment  of  All- 
Weather  Operations  Working  Group. 


SUMMARY:  Notice  is  given  of  the 
establishment  of  an  All-Weather 
Operations  Working  Group  by  the 
Aviation  Rulemaking  Advisory  (ARAC). 
This  notice  informs  die  public  of  the 
activities  of  the  ARAC. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Quentin  J.  Smith.  Jr.,  Executive  Director 
for  Air  Carrier  Operations  Issues,  Flight 
Standards  Service  (AFS-200),  800 
Independence  Ave.  SW.,  Washington, 
DC  20591;  telephone  (202)  267-8166, 
FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  FR 
2190,  January  22, 1991;  and  58  FR  9230, 
February  19,  1993).  One  area  that  the 
ARAC  deals  with  is  air  carrier 
operations.  Other  working  groups  in  this 
area  have  dealt  with  issues  such  as 
autopilot  takeoff  minimum  altitudes, 
fuel  requirements,  controlled  rest  on  the 
flight  deck,  noise  alwitemenl,  and  flight 
crewmember  fight/rest/duty 
requirements.  The  All-Weather 
Operations  Working  Group  is  being 
established  to  pursue  the  elimination  of 
differences  between  the  Joint  Aviation 
Authorities'  and  the  FAA's  regulations 
and  advisory  materials  in  areas  such  as 
certification  criteria  and  operational 
authority  and  criteria.  The  All- Weather 
Worldng  Group  will  forward 
recommendations  to  the  ARAC,  which 
will  then  determine  whether  to  forward 
them  to  the  FAA. 

Specifically,  the  Working  Group's  task 
is  as  follows: 

To  review  and  revise  FAA  advisory 
material  associated  with  the 
certification  and  operational  approval 
for  all-weather  operations,  in  particular 
lower  weather  minimiuns,  in 
conjunction  with  the  FAATJAA 
harmonization  work  program. 

A  recommendation  in  the  form  of  an 
Advisory  Circular,  or  rulemaking,  as 
appropriate,  must  be  submitted  in  a 
format  prescribed  by  the  FAA.  Other 
recommendations  may  be  submitted  In 
a  format  appropriate  to  the 
recommendation-  All  recommendations 
should  be  fully  justified,  and  the 
justification  should  be  submitted  as  part 
of  the  recommendation. 

The  Working  Group  should 
recommend  time  line(s)  for  completion 
of  the  task,  including  the  rationale,  for 
consideration  at  the  meeting  of  the 
ARAC  to  consider  air  carrier  operations 
issues  held  following  publication  of  this 
notice. 

The  Working  Group  will  give  a  status 
report  on  the  task  at  each  meeting  of  the 
ARAC  held  to  consider  air  carrier 
operations  issues. 
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The  All-Weather  Working  Group  will 
be  comprised  of  experts  from  those 
oiganizatioos  having  an  interest  in  the 
.  tasks  assigned.  A  Working  Group 
member  need  not  necessarily  be  a 
representative  of  one  of  the  member 
organizations  of  the  ^\RAC.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  Working  Group  should 
write  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  would  bring 
to  the  Woridng  Group.  The  request  will 
be  reviewed  with  the  ARAC  Assistant 
Chair  for  Air  Carrier  Operations  and  the 
Chair  of  the  All- Weather  Working 
Group,  and  the  individual  will  be 
advised  whether  or  not  the  request  can 
be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  of  use  of 
the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  of  the  FAA  by 
law.  Meetings  of  the  ARAC  to  consider 
air  carrier  operations  issues  will  be  open 
to  the  public  except  as  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  All 
Weather  Working  Group  will  not  be 
open  to  the  public  except  to  the  extent 
that  individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  Working  Group 
meetings  will  be  made. 

iMued  in  Washington,  DC  on  October  7, 
1994. 

Quentin  ).  Smith,  Jr., 

Assistant  Executive  Director  for  Air  Carrier 
Operations  Issues,  Aviation  Rulemaking 
Advisory  Conunittee. 

tPR  Doc  94-25773  Filed  10-17-94;  8:45  am] 
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[Summary  Notlee  No.  PE-94-37] 

Prtlttoiw  for  Exemption;  Summary  of 
Pttitiont  Racatvad;  Dispoaltiona  of 
Palitlonalaeuad 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 


previously  received,  and  corrections. 

Tne  purpose  of  this  notice  is  to  improve 

i  le  public's  awareness  of,  and 

p  irticipation  in,  this  aspect  of  FAA's 

r  gulatOTy  activities.  Neither  publication 

0  this  notice  nor  the  inclusion  or 

o  nission  or  information  in  the  summary 

i)  intended  to  affect  the  legal  status  of 

a  ly  petition  or  its  final  disposition. 

D  ^TES:  Comments  on  petitions  received 

n  ust  identify  the  petition  docket 

n  [unber  involved  and  must  be  received 

o  1  or  before  November  7, 1994. 

A  )ORESSES:  Send  comments  on  any 

p  stition  in  triplicate  to:  Federal 

A  viation  Administration,  Office  of  the 

C  lief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. _,  800 

dependence  Avenue,  SW., 
ashington,  D.C.  20591. 
The  petition,  any  comments  received, 
d  a  copy  of  any  final  disposition  are 
ed  in  the  assigned  regulatory  docket 
aiid  are  available  for  examination  in  the 
R  iles  Docket  (AGC-200),  Room  91 5G. 
F  \A  Headquarters  Building  (FOB  lOA), 
8  )0  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

F<  »R  FURTHER  INFORMATION  CONTACT:  Mr. 
D  Michael  Smith,  Office  of  Rulemaking 
U  lRM-1),  Federal  Aviation 
A  iministration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
t^ephone  (202)  267-7470. 

Tnis  notice  is  published  pursuant  to 
p  iragraphs  (c),  (e),  and  9g)  of  §  1127.  of 
P  irt  1 1  of  the  Federal  Aviation 
R  igulations  (14  CFR  part  11). 

Issued  in  Washington,  D.C,  on  October  11, 
n  m. 

M  iduel  E.  Oiase, 

A  rting  Assistant  Chief  Counsel  for 
R  'gulaUons. 

P  !titions  for  Exemption 

Dx:ket  No.:  27157 

Pi  )titioner.  Domier 

S  iction  of  the  FAR  Affiected:  14  CFR 
25.562 

D  jscription  of  Relief  Sought:  To  extend 
Exemption  No.  5704,  as  amended, 
which  has  been  applied  to  the 
petitioner's  Domier  328  airplane. 
Exemption  No.  5704  provided  a 
partial  exemption  from  the  floor  track 
misalignment  test  requirements  of 
§  25.562  for  the  captain  and  first 
officer  seats.  Exemption  No.  5704A 
extended  the  compUance  time  on  the 
original  exemption.  The  petitioner  has 
now  requested  an  additiontd 
extension,  until  Jime  30, 1995,  for 
compliance  with  §  25.562. 

DxJcet  No.:  27435 

P  ititioner:  Air  France 

S  iction  of  the  FAR  Affected:  14  CFR 
129.18(a) 


Description  of  Relief  Sought:  To  extend 
Exemption  No.  5799,  as  amended, 
which  allows  Air  France  to  continue 
to  operate  its  Concorde  aircraft  that 
are  not  equipped  with  an  approved 
traffic  alert  and  collision  avoidance 
system  (TCAS II)  between  the  United 
States  and  France. 

Docket  No.:  27721 

Petitioner:  University  of  North  Dakota 

Section  of  the  FAR  Affected:  14  CFR 
61.187(b) 

Description  of  Relief  Sought:  To  permit 
the  University  of  North  Dakota  to  use 
flight  instructors  that  have  a 
minimum  of  1  year  of  experience  and 
500  hours  of  flight  instruction  to 
instruct  flight  instructor  certificate 
applicants. 

Docket  No.:  27857 

Petitioner:  American  Eurocopter 
Corporation 

Section  of  the  FAR  Affected:  14  CFR 
21.195(a) 

Description  of  Relief  Sought:  To  permit 
American  Eurocopter  Corporation  to 
apply  for  an  experimental  certificate 
for  its  EC135  helicopter  for  the 
purpose  of  conducting  market 
surveys,  sales  demonstrations,  or 
customer  crew  training. 

Docket  No.:  27862 

Petitioner:  Regional  Airline  Association 

Section  of  the  FAR  Affected:  14  CFR 
135.225(d) 

Description  of  Relief  Sought:  To  permit 
Regional  Airline  Association  member 
airlines  and  other  similarly  situated 
airlines  operating  under  part  135  to 
use  alternative  requirements  to  the 
increased  decision  height  and 
visibility  limitations  specified  in 
§  135.225(d)  for  pilots  in  command  of 
multiengine,  turbine  powered 
airplanes  that  require  two  pilots  who 
have  not  yet  accumulated  100  hours 

,    in  the  type  of  aircraft  being  op>erated. 

Docket  No.:  22473 

Petitioner:  Trans  World  Express  (RBD) 

Sections  of  the  FAR  Affected:  14  CFR 
93.123,  93.125,  and  93.129 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3752,  which  granted  scheduled  air 
taxi  operators  relief  fiixsm  §§93.123, 
93.125,  and  93.129  of  the  FAR  to  the 
extent  necessary  to  pemut  them  to 
conduct  operations  at  Washington 
National  Airport  (E)CA)  using  portions 
of  runways  for  short  takeoff  and 
landing  (STOL)  aircraft,  subject  to 
certain  conditions  and  limitations. 
The  subject  STOL  slots  were 
originally  slots  held  by  Pan  American 
Express,  Inc.  RBD  received  these  slots 
from  Pan  American  Express  on 
December  3, 1991. 

Grant,  Septembers,  1994,  Exemption 
N0.3752D 
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Docket  No.:  22473 

Petitioner:  Piedmont  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
93.123,  93.125,  and  93.129 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3752,  which  granted  scheduled  air 
taxi  operators  relief  from  §§93.123. 
93.125,  and  93.129  of  the  FAR  to  the 
extent  necessary  to  permit  them  to 
conduct  operations  at  Washington 
National  Airport  (DCA)  using  portions 
of  runways  for  short  takeoff  and 
landing  (STOL)  aircraft,  subject  to 
certain  conditions  and  limitations. 

Grant,  September  9, 1994,  Exemption 
No.  37c2E 

Docket  No.:  23492 

Petitioner:  United  States  Hang  Gliding 
Association,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
103.1(a)  and  (b) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4721,  as  amended,  which  allows 
individuals  authorized  by  the  United 
States  Hang  Ghding  Association,  Inc., 
to  operate  impowered  ultrahght 
vehicles  that  are  less  than  155  pounds 
with  another  occupant  for  the  purpose 
of  sport,  training,  or  recreation. 

Grant,  September  16. 1994.  Exemption 
No.  4721D 

Docket  No.  25677 

Petitioner:  Service  Aereo  Leo  Lopez. 
S.A.  de  C.V.  (SALLSA) 

Sections  of  the  FAR  Affected:  14  CFR 
61.77(a) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  4978.  as  amended, 
which  permits  pilots  employed  by 
SALLSA  to  be  issued  special  purpose 
pilot  certificates  to  operate  U.S.- 
registered  Metroliner  II  model 
SA226TC  and  U.S.-registered 
Metroliner  ni  model  SA227AC  aircraft 
without  either  airplane  having  a 
passenger  seating  configuration  of 
more  than  30  seats  or^i  payload 
capacity  of  more  than  7,500  pounds. 
The  amendment  further  adds 
deHavilland  Dash  8  series  model 
DHC-8-100.  DHC-S-200.  and  DHC- 
8-300  aircraft  to  the  exemption. 

Grtmt,  September  12, 1994,  Exemption 

No.  4978C 
Docket  No.:  26695 

Petitioner  Comair  Aviation  Academy 
Sections  of  the  FAR  Affected:  14  CFR 

141.65 
Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5523,  as  amended,  which  permits 
Comair  Aviation  Academy  to 
recommend  graduates  of  its  approved 
certification  course  for  flight 
instructor  certificates  and  ratings 
without  taking  the  FAA  written  test. 
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Grant.  September  12, 1994,  Exemption 
No.  5523A 

Docket  No.:  26855 

Petitioner  Academics  of  Flight 

Sections  of  the  FAR  Affected:  14  CFR 
141.65 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5524,  as  amended,  which  permits 
Academics  of  Fli^t  to  recommend 
graduates  of  its  approved  certification 
course  for  airline  transport  pilot 
certificates  and  ratings  without  their 
taking  the  FAA  written  test,  in 
accordance  with  the  provisions  of 
subpart  D  of  part  141. 

Grant,  September  16.  1994,  Exemption 
No.  5524A 

IFR  Doc.  94-25777  Filed  10-17-94;  8:45  amj 
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National  Highway  Trafnc  Safety 
Administration 

pocket  No.  94-36;  Notice  2] 

Solectria  Corporation;  Grant  of  Petition 
for  Tamporary  Exemption  From  Four 
Federal  Motor  Vehicie  Safety 
Standarda 

Solectria  Corporation  of  Arlington, 
Massachusetts,  has  petitioned  to  be 
exempted  from  four  Federal  motor 
vehicle  safety  standards  for  passenger 
cars  that  it  converts  to  electric  power. 
The  basis  of  the  petition  is  that 
compliance  with  the  standards  would 
cause  substantial  economic  hardship  to 
a  manufacturer  that  has  tried  to  comply 
with  the  standards  in  good  faith. 

Notice  of  receipt  of  the  petition  was 
published  on  July  18,  1994,  and  an 
opfK)rt\mity  afforded  for  comment  (59 
FR  36484).  This  notice  grants  the 
petition. 

Previously,  petitioner  received 
NHTSA  Exemption  No.  92-2  covering 
Geo  Metro  passenger  cars  that  it 
converts  to  electric  power  and  markets 
under  the  name  "Solectria  Force."  Its 
ptetition  seeks  renewal  of  the  exemption 
from  four  Federal  motor  vehicle  safety 
standards  which  expired  on  May  1, 
1994.  As  the  petition  was  not  teceived 
until  after  the  expiration  date  of  the 
previous  exemption,  the  matter  must  be 
considered  de  novo,  and  not  as  the 
renewal  of  a  previous  exemption. 
NHTSA  notes  that  the  petitioner  is  also 
manufacturing  electric  truck 
conversions  under  NHTSA  Temporary 
Exemption  No.  94-2. 

Petitioner  has  sold  45  Solectria  Forces 
imder  its  previous  exemption.  This 
exemption  extended  to  seven  Federal 
motor  vehicle  safety  standards.  During 
the  exemption  period.  Petitioner  has 


been  able  to  ensure  conformance  of  the 
Force  with  three  of  these  standaids.  The 
Geo  Metros  to  be  converted  have  been 
certified  by  their  original  manufacturer 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 
However,  petitioner  determined  that  the 
vehicles  may  not  conform  with  all  or 
part  of  four  Federal  motor  vehicle  safety 
standards  after  their  modification.  The 
standards  for  which  exemptions  are 
requested  are  disctissed  below. 

1.  Standard  No.  204.  Steering  Control 
Rearward  Displacement 

The  conversion  affects  the  ability  to 
meet  paragraph  S4.2,  although  the' 
petitioner  is  confident  that  it  will  be 
able  to  certify  compUance  for 
perpendicular  fitjntal  impact  under  the 
conditions  of  S5  of  Standard  No.  208. 

2.  Standard  No.  208,  Occupant  Crash 
Protection 

The  conversion  affects  the  ability  to 
meet  paragraph  S4.1.4.  Solectria  has 
completed  certification  testing  for  a 
perpendicular  frontal  barrier  test,  but 
has  yet  to  complete  testing  for  an  angled 
barrier  test,  side-impact  test  or  roll-over 
test.  (NHTSA  note:  Paragraph  S4.1.4 
does  not  require  manufacturers  to 
certify  compliance  with  the  side-impact 
or  rollover  tests  if  the  vehicle  is 
equipped  with  seatlielts  at  every  seating 
position.] 

3.  Standard  No.  214i  Side  Door 
Strength 

The  modifications  will  affect 
compUance  with  the  requirements  of 
S3. 1.3  and  S3.2.3  requiring  a  minimum 
peak  crush  resistance  based  on  the 
vehicle  curb  weight.  Solectria  is 
confident  that  the  Force  will  meet  this 
standard  though  it  has  not  recertified 
the  vehicle.  In  addition,  the  Geo  Metro 
may  not  have  been  certified  by  its 
original  manufacturer  to  meet  the 
dynamic  side  impact  test  due  to  the 
phase-in  provision  of  this  portion  of  the 
standard. 

4.  Standard  No.  216,  Roof  Crush 
Resistance 

According  to  the  petitioner,  the 
modifications  will  affect  the 
requirements  in  S4(a)  which  specifies  a 
maximum  crush  force  based  on  the 
vehicle  ciub  weight.  However,  the 
petitioner  is  confident  that  the  vehicle 
is  capuble  of  meeting  Standard  No.  216. 

Exemption  was  requested  bom  these 
four  standards  for  a  period  of  eight 
months. 

Petitioner  argued  that  to  require 
immediate  compUance  would  create 
substantial  economic  hardship.  As  of 
September  30, 1993,  the  company  had 
cumulative  net  losses  of  ^07.300.  It 
estimates  that  the  total  cost  of  testing  for 
compUance  with  the  four  standards 
would  be  $122,825.  If  modifications 
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appear  indicated,  further  testing  would 
be  required.  An  exemption  would 
permit  vehicle  sales  and  the  generation 
of  cash  permitting  testing  and  full 
ceitification  of  compliance  while  the 
exemptions  are  in  effect.  It  anticipates 
orders  for  50  additional  Forces  while 
the  exemption  is  in  efiiect.  A  denial  of 
the  petition  would  remove  the  Force 
from  production  for  a  year,  with  total 
revenue  losses  of  $1,300,000.  It  could 
result  in  discontinuing  production 
altogether. 

According  to  the  petitioner,  granting 
the  exemption  would  be  in  the  public 
interest  and  consistent  with  49  U.S.C. 
Chapter  301  Motor  Vehicle  Safety 
because  it  "will  be  able  to  make  a 
substantial  contribution  to  the  country's 
transportation  needs  both  in  themselves 
and  as  precursor  to  future  electric 
vehicles."  The  petitioner  believes  that 
"it  is  critical  that  low-emission  electric 
vehicles  be  brought  to  market  as  quickly 
as  possible  to  advance  the  field  and 
relieve  the  environmental  and  economic 
problems  associated  with  pollution  and 
dependence  on  fossil  fiiel." 

No  comments  were  received  on  the 
petition. 

hi  1991  when  it  filed  its  initial 
hardship  petition,  Solectria's  lifetime 
,  net  income  was  less  than  $16,000.  Two 
years  later,  as  of  September  30, 1993.  its 
cumulative  net  losses  totaled  $107,300. 
Althou^  the  cost  of  testing  for 
compliance  with  seven  standards  is  now 
estimated  at  a  lower  figure  of  $123,000 
to  test  for  four  standards,  it  seems  clear 
that  requiring  immediate  compliance 
would  cause  the  petitioner  substantial 
economic  hardship  within  the  statutory 
meaning. 

The  petitioner  has  been  able  to  certify 
compliance  with  three  standards  from     - 
which  it  was  previously  exempted, 
which  NHTSA  regards  as  a  good  faith 
effort  to  meet  the  requirements  of  the 
Federal  motor  vehicle  safety  standards. 
Further.  NHTSA  is  aware  that  the 
vehicle  converted  by  Solectria,  the  Geo 
Metro  will  be  an  all  new  car  for  1995. 
Since  the  car  has  not  been  introduced, 
it  is  likely  that  the  petitioner  has  not  yet 
obtained  an  example  to  review  its 
conversion  compliance  status.  The  time 
afforded  by  the  exemption  should  be 
sufficient  for  Solectria  to  accomplish 
this.  NHTSA  notes  that  the  new  Geo 
Metro  will  be  certified  to  be  in 
compliance  with  all  applicable  Federal 
motor  vehicle  safety  standards  (and 
possibly  will  remain  in  compliance  after 
the  modifications).  For  this  reason,  an 
exemption  of  a  previously-certified 
vehicle  (which  may  still  conform)  is 
consistent  witlfthe  objectives  of  traffic 
safety.  Finally,  though  the  voliune  of 
production  is  small,  the  Solectria  Force 


is  a  zero  emissions  vehicle,  and.  an 
exemption  would  be  in  the  public 
ii  terest. 

On  the  basis  of  the  foregoing,  it  is 
b  sreby  found  that  immediate 
CI  tmpliance  would  cause  the  petitioner 
ST  bstantial  economic  hardship,  that  the 
p  ttitioner  has  in  good  faith  attempted  to 
o  inform  with  the  standards  from  which 
ei  emption  is  requested,  and  that  an 
e:  emption  wOuld  be  consistent  with  the 
p  iblic  interest  and  the  objectives  of  49 
U  S.C  Chapter  301.  Accordingly, 
S  ilectria  Corporation  is  hereby  granted 
N  ^TSA  Temporary  Exemption  No.  94- 
5,  expiring  September  1, 1995,  from  the 
ft  lowing  sb:ndards  or  portions  thereof: 
4!  CFR  571.204  Motor  Vehicle  Safety 
Si  andard  No.  204  Steering  Control 
Ri  arward  Displacement;  paragraph 
S'  .1.4.1  of  49  CFR  571.208  Motor 
Vi  (hicFe  Safety  Standard  No.  208 
O  :cupant  Restraint  Systems,  49  CFR 
5i  1.214  Motor  V^cle  Safety  Standard 
N  ).  214  Side  Door  Strength,  and  S4.(a) 
oj  49  CFR  571.216  MotOT  Vehicle  Safety 
SI  andard  No.  216  Roof  Crush 
R)  distance. 

(4  I  U.S.C  30113;  delegation  of  authority  at 
4S  CFR  1.50.) 

ssued  on  October  12, 1994. 
Rjpardo  Martuez, 
Atministrator. 

IFR  Doc.  94-25778  Filed  10-17-94;  8:45  am) 
ICOOC  4tl»-6*-P 

l(etNo.94-18;Notlc«2] 

Coming  C<Mporation;  Grant  of 
Ion  for  Oetonnination  of 
In^nsaquantial  NoncompUanc* 

)w  Coming  Corporation  (Dow)  of 
idland,  Michigan  determined  that 
so^e  of  its  brake  fluid  failed  to  comply 
wj  th  the  requirements  of  49  CFR 
57 1.116.  Motor  Vehicle  Safety  Standard 
N< .  116.  Hydraulic  Brake  Fluids,  and 
fil  >d  an  appropriate  report  pursuant  to 
49  CFR  part  573.  'Ttefect  and 
N<  ncompliance  Reports."  Dow  also 
pe  itioned  to  be  exempted  from  the 
noitification  and  remedy  reqiiiremoits  of 
the  National  Traffic  and  Motor  Vehicle 
S^ety  Act  {15  U.S.C  1381  et  seq.,  now 
49|U.S.C  30118  and  30120)  on  the  basis 
thit  the  noncompliance  was 
inconsequential  as  it  relates  to  motor 
vepicle  safety. 

Notice  of  receipt  of  the  petition  was 
pi|blished  on  March  23, 1S94,  and  an 
op  jortimity  afforded  for  comment  (59 
FI  13761).  This  notice  grants  the 
pe  ition. 

■Paragraph  S5.1.9,  Water  Tolerance,  of 
Sb  ndard  No.  116  states  that: 

i  t  low  temperature,  after  humidificatioa. 
"(1 1  The  [brake]  iluid  shall  show  no  slugging. 


sedimentation,  crystallization,  or 
stratification;  (2)  Upon  inversion  of  the 
centrifuge  tube,  the  air  bubble  sliall  travel  to 
the  top  of  the  fluid  in  not  more  than  10 
seconds;  (3)  If  cloudiness  has  developed,  the 
wet  fluid  shall  regain  its  original  clarity  and 
fluidity  when  warmed  to  room  temperature." 

Between  September  4, 1992,  and 
October  29, 1993,  Dow  produced  and 
sold  11  lots  of  DOT  5  silicone  base  brake 
fluid  (SBBF)  that  do  not  comply  with 
Paragraph  S5.1.9.  These  11  lots  were 
broken  down  into  191  55  gallon  drums, 
1,112  one  gallon  retail  packages,  11.458 
one  quart  retail  packages,  and  33,091  12 
ounce  retail  packages. 

At  some  point  near  the  end  cf  the  low 
temperature  portion  of  the  water 
tolerance  test,  these  lots  contained  a    ■ 
very  small  amoimt  of  a  soft,  slush-like 
crystallization.  The  oystaUization 
usually  formed  around  the  top  of  the 
specimen,  where  the  SBBF  met  the  vial 
headspace.  The  smallest  amount  of 
warming  made  the  crystallization  flow 
back  into  a  liquid  state. 

Dow  supported  its  petition  (or 
inconsequential  noncompliance  with 
the  following: 

First,  the  low  temperature  portion  of  the 
water  tolerance  test  was  daeignad  to 
[simulate)  excessive  watn  in  ik»-SBBF  brake 
fluids.  But  as  applied  to  SBBF,  the 
humidification  step  result*  in  a  water  coatmit 
level  for  test  sample*  that  is  nearly  double 
that  of  in-service  SBBF.  SBBF  last  samples 
clearly  do  not  accuntely  repceaant  in-service 
SBBF.  [Dow  believes]  this  built-in  error 
results  in  unraaUstic  and  excess  water. 
During  this  portion  of  the  test,  tliat  excess 
water  becomes  a  seed  far  aystallizaticHi  of 
the  SBBF  itself;  Witbout  the  humidification 
step,  SBl^  doaa  not  cxyatalUaa. 

Second,  the  soft  shiab-Uk»  crystals  are 
identical  to  ttw  U<piid  SBBF;  that  is,  20 
centistoke  polydimethyisiloxaiiB,  arane 
organic  additives,  and  350-400  (perts  per 
million  (ppm))  water.  The  SBBF  crystals 
should  not  hp  considered  as  vrater-based 
"ice"  crystals.  These  SBBF  crystals  do  not 
exhibit  any  of  the  negative  safisty  fanpacts 
that  result  from  ice  formation. 

Dow  also  submitted  the  following 
additional  material:  (1)  a  1982  petition 
for  rulemaking  it  filed  to  amend  this 
portion  of  the  standard:  (2)  data  to 
support  this  petition;  (3)  test  data 
showing  that  the  subject  SBBF  would 
pass  the  reqtiirements  of  S5.1.9  when 
the  humidification  step  is  eliminated; 
and.  (4)  a  statement  by  Ron  Tecklenberg, 
Ph.D.  a  Dow  chemist,  supporting  Dow's 
petition.  This  additional  material  was 
made  available  for  review  in  the  NHTSA 
Docket  Section. 

One  comment  was  received  on  the 
petition,  from  Harley-Davidson,  Inc., 
which  supported  it 

Although  Standard  No.  116  clearly 
forbids  "crystallization"  at  the  end  of 
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the  low  temperature  portion  of  the  water 
tolerance  test,  Dow  has  argued  that  the 
slush-like  crystallization  which  it 
experienced  will  readily  disperse  under 
slight  agitation  or  wanning  and  will  not 
adversely  affect  brake  system 
performance.  In  contrast  are  crystals 
that  are  either  water-based  ice,  abrasive, 
or  have  the  potential  to  clog  brake 
system  components.  NHTSA  accepts 
this  distinction  and  concurs  in  the 
conclusion  that  the  crystallization  that 
occurred  ought  not  to  have  an  adverse 
effect  upon  braking. 

In  consideration  of  the  foregoing,  it  is 
hereby  decided  that  Dow  has  met  its 
burden  of  persuasion  and  that  the 
noncompliance  with  paragraph  S5.1.9  of 
571.116  Motor  Vehicle  Safety  Standard 
No.  116  Brake  Fluids  is  inconsequential 
to  motor  vehicle  safety.  Accordingly, 
Dow  is  exempted  from  the  notification 
requirements  of  49  U.S.C.  30118  and  the 
remedy  requirements  of  49  U.S.C. 
30120. 
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(49  U.S.C  30118.  30120;  delegations  of 
authority  at  49  CFR  1.50  and  NHTSA  Order 
800-2) 

Issued  on:  October  12. 1994. 
Bany  Felrioe, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  94-25779  Filed  10-17-94;  8:45  am) 

BMJJNQ  CODE  4910-S»-^ 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Motice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulatins  (49  CRF 
Part  107,  Subpart  B),  notice  is  hereby 
given  that  the  Office  of  Hazardous 

New  Exemptions 


Materials  Safety  has  received  the 
applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1— Motor  vehicle,  2— Rail 
freight.  3 — Cargo  vessel.  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrj-ing 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  November  17.1 994 . 
ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATKJH  CONTACT: 
Copies  of  the  applications  available  for 
inspection  in  the  Dockets  Unit,  Room 
8426,  Nassif  Building.  400  7th  Street, 
SW.  Washington.  DC. 


Application  No. 
11314-N „.. 

11315-N  _. 

11316-N  - 

1132CM^,_ 

11322-N  _ 

11323-N  

11324-N  

11325-N  _ 

11326-N  

11327-N 

11328-N  


Applicant 


Bteachmasters— Division  of 
Burris  Chemical,  Inc., 
Chartestoo,  SC. 

Southern  Pacific  Unes, 
Houston.  TX. 

TRW  Automotive,  Queen 
Creek,  AZ. 


AgrEvo  USA  Co.,  North  Mus- 
kegon, Ml. 

Hydra  Rig,   Inc..   Ft.  Worth. 
TX. 


McDowell  Manufacturing  Co..    49  CFR  178.6S-6(A)(4) 
Dubois.  PA. 


Regulation<s)  affected 
49  CFR  176.67(0  

49  CFR  176.67(i)(j)<k) 

49  CFR  173.56  

49  CFR  174.67(i)  

49  CFR  173.320  


Nature  of  exemption  thereof 


Certified      Cylinder,       Inc., 
CrossviBe.  TN. 

Laidlaw  Erwironmental  Serv- 
ices, Inc.,  Columbia,  SC. 


Composite      Center,      Inc.. 
Haslet.  TX. 


Mednal   Waste   Associates, 
Inc.,  Baltimore,  MD. 

Oyno  Nobel,  Inc..  Salt  lake 
City,  UT. 


49  CFR  173J4 


49  CFR  177.848 


49       CFR       173.302(a)(1). 
173.304(a)(d).  175J. 


49  CFR  171.8.  172.101.  Col- 
umn (8c),  173.197. 

49  CFR  176.76(a)(8) 


To  authorize  chlorine  filled  tank  cars  to  remain  attached  to 
connectors  without  the  physical  presence  of  an  untoader 
(Mode  2.) 

To  authorize  diesel  fuel.  Class  3.  filled  tank  cars  to  remain 
attached  to  connectors  durmg  unk>adir)g  without  the  phys- 
ical presence  of  an  unloader.  {Mode  2.) 

To  authorize  airtag  inflators.  classed  in  Division  1.4.  4.1  and 
Class  9,  t>etween  sites  using  fire  retardant  Irays  strapped 
to  aluminum  pallets  with  24'  trailers  acting  as  the  outer 
packaging.  (Mode  1.) 

To  authorize  chktrirte  fitted  rail  cars  to  remain  attached  to 
connectors  without  the  physical  presence  of  an  untoader. 
(Mode  2.) 

To  aUtwrize  the  manufacture,  marking  and  sale  of  non-OOT 
spedicalion  portable  tanks,  equipped  with  safety  relief 
valves  and  n^jture  discs,  made  of  type  304  stainless  steel 
for  use  In  transporting  nitrogen,  refrigerated  liquid.  Division 
2.2.  (Mode  3.) 

To  autt>orize  the  marujfacture.  marking  and  sale  of  rx>n-DOT 
spedficatkxi  nonrefill^Jte  cylinders  buBt  to  Specificatwn  39, 
for  use  in  transporting  vanous  commodities  authorized  in 
Section  178.65.  (Modes  1.  2.  3,  4,  5.) 

To  authorize  tt»e  replacement  of  bothxra  on  4B,  4BA,  4BW 
cylinders  for  use  in  transporting  Dfvtsion  2.1  material 
(Model.) 

To  authorize  the  loading,  trarsport  and  storage  of  laboratory 
amounts  of  Diviaion  6.1 ,  Pacidng  Qnx^)  1 ,  Zone  A  liquids 
in  the  same  transport  vehicle  with  Class  3,  4.  5  or  8  mate- 
rials. (Mode  1 .) 

To  authorize  tt»e  manufacture,  marking  and  sale  of  non-DOT 
speciftcatjon  cylinders  designed  to  DOT  FRP-1  starxlards 
for  use  in  transporting  material  classed  in  Drvisions  2.1  and 
2.2.  (Modes  1.2,3,4,5.) 

To  authorize  the  transportation  of  regi^ated  medical  waste  in 
polyethylene  carts  mounted  on  bases  with  rolling  casters 
transported  in  specially  designed  tnicks.  (Mode  1.) 

To  authorize  an  alternative  stacking  method  of  5H3  bags 
containing  Division  -iJi  exptosives  when  transported  by 
cargo  vessel.  (Mode  3.) 
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Application  No. 


11329-N 
11330-N 


Appticant 


Degesch  America.  Inc., 
Weyers  Cave.  VA. 

Autoransportes  Ideal.  S7V.  de 
C.V.,  Gas  ideal  de 
Reyosa,  S.A..  Mexico. 


49  CFR  172.500(0. 172.504  . 
49  CFR  173.315  


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  October  13, 
1994. 

Joseph  T.  Homing, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 
|FR  Doc.  94-25771  Filed  10-17-94;  8;45  ami 
BIUMQ  COOC  4t10-aO-M 


Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  IModification 
of  Exemptions  or  Applications  to 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  AppUcations  for 
Modification  of  Exemptions  or 
Applications  to  Become  a  Party  to  an 
Exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is    ' 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,. and  the  nature  of 
application  have  been  showrn  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  fo 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
application  for  exemptions  to  facilitate 
processing. 

DATES:  Conunents  must  be  received  on 
or  before  November  2, 1994. 


Al  iDRESS  COMMENTS  TO:  Dockets  Unit, 
R(  search  and  Special  Programs 
A  iministration,  U.S.  Department  of 
Ti  ansportation,  Washington.  DC  20590. 

Comments  should  refer  to  the 
aj  plication  number  and  be  submitted  in 
tr  plicate.  If  confirmation  of  receipt  of 
cc  mments  is  desired,  include  a  self- 
ac  dressed  stamped  postcard  showing 
th  B  exemption  number. 

PC  R  FURTHER  INFORMATION  CONTACT: 

C<  pies  of  the  applications  are  available 
fo '  inspection  in  the  Dockets  Unit. 
R<  ora  8426,  Nassif  Building,  400  7th 
St  -eet  S\V,  Washington,  DC. 


A|  plication 
No. 


New  Exemptions— Continued 


Regulation<s)  affected 


feature  of  exemption  thereof 


To  authorize  aluminum  phosphide.  Division  4.3.  in  private 
owned  pest  vehicles  without  placards.  (Mode  1.) 

To  authorize  the  manufacture,  martdng  and  sale  of  non-DOT 
specification  cargo  tanks  comparat)le  to  MC-331  cargo  ve- 
hfcles  for  use  in  transporting  LPG.  Division  2.3.  (Mode  1.) 


9S36-X 


1C  >27-X  ... 
11)25-X... 


Applicant 


Hercules  Incor- 
porated, Magna, 
UT'. 

Caire,  Inc.,  Blooming- 
ton,  MN*. 

Mass  Systems,  Inc., 
Baldwin  Pa*,  CA^. 


Renewal 
of  ex- 
emption 


9977 

10227 
11025 


To  modify  the  exemption  to  authorize  the 
transportation  of  additional  designed  rocket 
m  tors. 

To  modify  the  exenptkm  to  provkJe  for  de- 
si?  n  changes  to  non-DOT  specification  cyl- 
iTK  ers  used  in  transporting  Diviston  2.2  mate- 
ria. 

To  modify  exemption  to  provide  for  one 
f3k  ce  drawn  cylinders  equipped  with  wekJed 
fitt  ngs  having  200  cubic  inches  maximum 
ws  ler  capacity  for  transporting  various  Division 
"^  **  material. 


Ajplica- 
ti  >n  No. 


66  M-P  .. 

82  '3-P  .. 

84  15-P .. 
84  >1-P .. 

87  >3-P  .. 
92  '5-P .. 
92  '5-P ... 


AppKcant 


Walter  Smith  Welding 
Supplies.  Inc., 
Kingston,  NY. 

Toyota  Motor  Sales 
U.S.A.,  Inc.,  Tor- 
rance, CA. 

MKC  Enterprises, 
Inc..  Atlanta,  GA. 

Raymond  Engineer- 
ing. Inc.,  Middle- 
town,  CT. 

Intermountain  Ireco, 
Inc:,  Gillette.  WY. 

Puig  Perfumes.  Inc.. 
Hawthorne.  NY. 

H.L  Fragrances.  Inc., 
Hawthome,  NY. 


Parties  to 

exemp- 

tk>n 


8273 

8445 
8461 

8723 
9275 
9275 


9275-P  ... 

9723-P  ... 
9990-P... 

10251-P  . 
10307-P  . 

10441-P. 
10441-P  . 

10751-P  . 
10751-P  . 

10751-P  . 
10751-P  . 
10751-P  . 

10933-P. 
11050-P. 
11156-P. 
11156-P. 

11156-P. 

11156-P. 

11156-P. 

11156-P. 
11189-P. 
11189-P. 
11200-^. 


Bulgari  Parfums 
USA,  Inc., 
Piscataway,  NJ. 

MKC  Enterprises. 
Inc..  Atlanta.  GA. 

GenCorp  Aerojet 
Ordnance,  Chino 
Hills,  CA. 

Aztec  Peroxides, 
Inc.,  Elyria.  OH. 

Akx»  Specialty 
ChemkJals,  Inc.. 
Westlake,  LA. 

MKC  Enterprises, 
Inc.,  Atlanta,  GA. 

Clean  Hartx>rs  Envi- 
ronmental Sen/- 
ices.  Inc.,  Ouincy. 
MA. 

Conex.  Inc..  Dert3y, 
IN. 

Piedmont  Explosives. 
Inc.  Statesville, 
NC. 

IRECO  of  Florida, 
Inc.,  Miramar,  FL. 

Dyna-Blast.  Inc., 
Nortonville,  KY. 

Alaska-Pacifk:  Pow- 
der Company.  An- 
chorage, AK. 

REMAC  USA,  Inc., 
Silver  Spring,  MD. 

Arrow  Terminal  Com- 
pany, Industry,  PA. 

Quick  Supply  Co., 
Des  Moines,  lA. 

Piedmont  Explosives, 
Inc.,  Statesville, 
NC. 

Cherokee  Products. 
Inc.  Jefferson  City. 
TN. 

El  Dorado  ChenrMcal 
Company.  St 
Louis.  MO. 

Maurer&  Scott 
Sales.  Inc..  Lehigh 
Valley,  PA. 

Buckley  Powder  Co., 
Englewood,  CO. 

Diamond-Star  Mo- 
tors, Normal.  IL. 

Breed  Technologies, 
Inc..  Lakeland.  FL'. 

Hughes  Space  and 
Communk»tk)ns 
Company,  Los  An- 
geles, CA. 


9275 

9723 
9990 

10251 
10307 

10441 
10441 

10751 
10751 

10751 
10751 
10751 

10933 
11060 
11156 
11156 

11156 

11156 

11156 

11156 
11189 
11189 
11200 
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Applica- 
tk>n  No. 

Applicant 

Parties  to 

exemp- 

tk)n 

11220-P. 

NakxVExxon  Energy 
Chemicals,  LP., 
Sugar  Land,  TX. 

11220 

11253-P. 

McKenzie  Tank 
Unes,  Inc..  Talla- 
hassee, FL. 

11253 

11254-P. 

Schlumberger  WeH 
Sen/rces,  Houston, 
TX. 

11254 

11301-P. 

Morton  lntematk>nal, 
Inc.,  Ogden,  UT. 

11301 

'  Request  party  status  and  to  modify  exemp- 
tion to  authorize  an  additkinal  Air  Bag  Inflator 
to  be  shipped  as  a  Class  9. 

NOTE:  Notk»  of  Appttcatjon  No.  10427-P 
Nateo  Chemical  Company/Exxon  Energy 
Chemicals,  LP.  that  appeared  at  page  48358 
of  ttie  Federal  Register  for  September  20, 
1994,  should  have  appeared  10429-P. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  In  Washington,  DC,  on  October  13. 
1994. 

Joseph  T.  Honiiiig, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 
(PR  Doc.  94-25772  Filed  10-17-94;  8:45  ami 
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contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


AGENCY:  U^  CONSUMER  PRODUCT  SAFETY 

COMMISSION  WASHINGTON,  DC  20207 

TIME  AND  DATE:  10:00  a.m.;  Thursday, 

October  20, 1994. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Publir. 

MATTERS  TO  BE  CONSIDERED: 

1.  Naproxen 

The  Commission  will  consider  a  staff 
recommendation  that  the  Commission 
propose  a  rule  to  require  child-resistant 
packaging  under  the  Poison  Prevention 
Packaging  Act  for  over-the<ounter  drugs 
containing  250  mg  or  more  of  naproxen  per 
package. 

2.  FY  199S  Operating  plan 

The  staff  will  brief  the  Commission  on 
issues  related  to  the  Commission's  Operating 
Plan  for  Fiscal  year  1995. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  Octoberia,  1994. 
Sadye  E.  Dunn, 
Secretary. 

(FR  Doc  94-25848  Filed  10-14-94;  9:54  amj 
BILUNO  COOe  •3$S-«1-M 


FEDERAL  COMMUNICATIONS  COMMISSION 
FCC  To  Hold  Open  Commission 
Meeting,  Thursday,  October  20, 1994 

The  Federal  Communications 
Commission  will  hold  onPpen  Meeting 
on  the  subjects  Usted  below  on 
Thursday,  October  20, 1994,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  N.W., 
Washington,  DC, 

Item  No.  Bureau,  and  Subject 

1— Mass  Media— Title:  Review  of  the  Prime 
Time  Access  Rule,  Section  73.658(k)  of  the 
Commission's  Rules.  Summary:  The 
Commission  will  consider  initiating  review 
of  the  Prime  Time  Access  Rule  (PTAR). 

2— Mass  Media— Title:  Revision  of  Radio 
Rules  and  Policies  (MM  DocJcet  No.  91- 
140,  RM-8414).  Summary:  The 
Commission  will  consider  petitions  for 


econsideration  of  the  national  and  local 
adio  ownership  rules. 
3-  -International— Title:  Application  of 
I  )rbital  Conununications  Corporation  for 
Authority  to  Construct,  Launch  and 
)perate  a  Non-Voice,  Non-Geostationary 
4obile-Satellite  System  (File  Nos.  22- 
)SS-P-90(20).  9-DSS-LA-94. 10-DSS- 
,  LMBND-94).  Summary:  The  Commission 
'  f\\]  consider  action  authorizing  the  first 
(  ommercial  U.S.  low-Earth  orbiting 
ibobile-satellite  system. 
4— Common  Carrier— Title:  Telephone 
Company-Cable  Television  Cross- 
Ownership  Rules.  Sections  63.54-63.58 
(CC  Doclcet  No.  87-266),  and  Amendments 

3 f  Parts  32,  36, 61, 64.  and  69  of  the 
ommission's  Rules  to  Establish  and 
"taplement  Regulatory  Procedures  for 
[ideo  Dialtone  Service  (RM-8221). 
immary:  The  Commission  will  consider 
)titioiu  regarding  its  rules  and  policies 
^r  local  telephone  company  provision  of 
wieo  dialtone  service. 
5— jCommon  Carrier — Title:  Amendment  of 
tye  Commission's  Rules  to  Establish  New 
I^rsonal  Communications  Service  (ON 
"xket  No.  90-314.  RM-7140,  7175  and 
il8).  Summary:  The  Commission  will 
)nsider  ten  petitions  seeking 
consideration  of  the  Broadband  PCS 
lemorandum  Opinion  and  Order. 
>ommon  Carrier — ^Tltle:  Implementation 
Sections  3(n)  and  332  of  the 
>mmunications  Act — Regulatory 
atment  of  Mobile  Services  (GN  Docket 
93-252).  Sununary:  The  Commission 
Jill  consider  whether  resale  agreements, 
inagement  agreements  and  joint 
irketing  airangements  should  be 
psidered  attributable  interests  in  the 
immercial  Mobile  Radio  Services. 
rivate  Radio— Title:  Amendment  of  Part 
of  the  Commission's  Rules  to  Facilitate 
iture  Development  of  SMR  Systems  in 
J  800  MHz  Frequency  Band  (GN  Docket 
».  93-144.  RM-8117.  8029.  and  8030). 
d  Implemenution  of  Section  309(j)  of  the 
immunications  Act — Competitive 
Biding,  800  MHz  SMR  (PP  Docket  No.  93- 
2S3) .  Summary:  The  Commission  will 
consider  action  concerning  wide-area 
licensing  and  the  use  of  competitive 
bklding  procedures  for  Specialized  Mobile 
""jdio  in  the  800  MHz  band. 

fice  of  Engineering  and  Technology- 
He:  Allocation  of  Spectrum  Below  5  GHz 
nsferred  from  Federal  Government  Use. 
imary:  The  Commission  will  consider 
lion  concerning  use  of  50  MHz  of 
spiBctrum  being  traiufaiTed  from  Federal 
Gevemment  to  private  sector  use. 
9— Office  of  Engineering  and  Technology- 
Title:  Amendment  of  Parts  2  and  15  of  the 
Ctomission's  Rules  to  Permit  Use  of  Radio 
Fi  jquencies  Above  40  GHz  for  New  Radio 
A  iplications  (RM-8308).  Summary:  The 
D  nunission  will  consider  action 
CO  iceming  operation  at  frequencies  above 
40  GHz. 
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This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Susan  Lewis  Sallet, 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Dated:  October  13, 1994. 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc  94-25864  Filed  10-14-94;  10:59 
am] 
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UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

TIME  AND  DATE:  October  26, 1994  at  10:30 
a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 

STATUS: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-721  (Preliminary) 
(Wheel  Inserts  from  Taiwan}— briefing  and 
vote 

5.  Inv.  No.  731-TA-683  (Final)  (Fresh  Garlic 
from  China) — briefing  and  vote 

6.  Outstanding  action  jackets:  None 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  October  13. 1994. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  94-25911  Filed  10-14-94;  2:00  pm] 
BIUMQ  CODE  702e-M-P-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  October  17,  24,  31,  and 
November  7, 1994. 

PLACE:  Commissioners'  Conference 
Room,  11555  Roekville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

WeekofOctoberl? 

Tuesday.  October  18 
1 0:30  a.m.  and  1 :30  p.m. 
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All  Employees  Meetings  (Public  Meetings) 
on  "The  Green"  Plaza  Area  between 
buildings  at  White  Flint 

(Contact:  Beth  Hayden,  301-415-8200) 

Thursday,  October  20 
10:00  a.m. 
Briefing  on  Medical  Use  Program  and 
Meeting  with  Advisory  Committee  on 
Medical  Use  of  Isotopes  (ACMUI)  (Public 
Meeting) 
(Contact:  Janet  Schlueter.  301-415-7894  or 
Torre  Taylor,  301-504-1062) 
12  noon 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  October  24— Tentative 

Wednesday.  October  20 
3:30  p.m. 


Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  October  31— Tentative 

Monday,  October  31 
10:00  a.m. 
Briefing  on  Status  of  DOE's  HLW  Program 

(Public  Meeting) 
(Contact:  Malcolm  Knapp.  301-415-7437) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  November  7— Tentative 

Thursday,  Nowmber  10 
3:30  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACiWV)  (Public 
Meeting) 
(Contact:  John  Larkins,  301-415-7360) 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 


time-reser\ed  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
Meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates  (301)  504-1953. 

Dated:  October  13, 1994. 

Andrew  L.  Bates, 

Chief,  Operations  Branch,  Office  of  the 
Secretary. 

IFR  Doc.  94-25852  Filed  10-14-94;  10;30 
am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editoriai  corrections  of  previously 
puMshed  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  OfTice  o(  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  ortegories 
elsewhere  in  the  issue. 


DEPARTMErn-  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7CFRPart210 

Alternate  Foods  for  Meals;  Enriched 
Macaroni  Products  With  Fortified 
Protein;  National  School  Lunch 
Program 

Correction 

In  rule  document  94-24902  beginning 
on  page  51083  in  the  issue  of  Friday, 
CX:tober  7, 1994  make  the  following 
correction: 

Appendix  A  tapart  210  [Corrected] 

On  page  51087,  in  the  1st  column,  in 
Appendix  A  to  part  210,  in  paragraph  3. 
(a)(2)(i)(H).  in  the  11th  line  remove  the 
words  "E:VQRAPHICSNER07OC94.022",  and 
replace  them  with  the  following 
equation: 

x=(axb)/c 

MUMQ  COOC  1SOM1-0 
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ENV  RONMENTAL  PROTECTION 
AGBMCY 

40  CFR  Part  52 

IWVi4-1-6585,  WV24.1-«586;  FRL-5057-2] 
[WVil-6583.  WV9-2-6S84;  FRL-5057-1] 

Approval  and  Implementation  of  Air 
Qualty  Implementation  Plans; 
Desj  ination  of  Areas  for  Air  Quality 
Plan  ling  Purposes;  Redesignation  of 
the  f  arkersburg  and  Charieston,  WV, 
Ozoi  le  Nonattainment  Area  to 
Attai  fiment  and  Approval  of  Area 
Main  tenance  Plans 

Com  'ction 

1.  n  rule  document  94-21948 

begii  ning  on  page  45978  in  the  issue  of 
Tues  iay,  September  6, 1994,  make  the 
folio  ving  correction: 

§52.2  520    [Corrected] 

On  page  45979,  in  the  third  column, 
in  § !  2.2520,  paragraph  (c)(30)  is 
corre  ctly  designated  as  paragraph 
(c){3  ). 

2.  n  rule  docimient  94-21947 
begii  ning  on  page  45985  in  the  same 
issue ,  make  the  following  correction: 

$52.2  520    [Corrected] 

Oi  page  45986,  in  the  third  column, 
in  §  92.2520,  paragraph  (c)(29)  is 
correctly  designted  as  paragraph  (c)(32). 

BILUM  t  CODE  1505^4 


DEP  LRTMENT  OF  THE  INTERIOR 

India  i  Arts  and  Crafts  Board 

25  C  'R  Part  309 
RIN  1  )90-AA4S 

Proti  ctlon  for  Products  of  Indian  Art 
and  I  rraftsmanship 

Com  ction 

In  >roposed  rule  docim«'nt  94-25357 
begii^ing  on  page  51908  in  the  issue  of 
Thuitday .October  13, 1994,  make  the 
foUoi  nn%  correction: 


On  page  51910,  in  the  third  column, 
§  309.3  is  corrected  to  read  as  follows: 

S309.3    Enforcemsnt 

(a)  Indian  products.  The  unmodified 
word  "Indian"  or  an  immodified  name 
of  an  Indian  tribe,  used  in  connection 
with  an  art  or  craft  product,  is 
interpreted  to  mean  — 

(1)  That  the  maker  is  a  member  of  an 
Indian  tribe,  or  of  the  particular  Indian 
tribe  named;  and 

(2)  That  the  art  or  craft  product  is  an 
Indian  product. 

(b)  Products  of  Indians  of  foreign 
tribes.  The  unmodified  word  "Indian" 
or  an  unmodified  tribal  designation, 
used  in  connection  with  an  art  or  craft 
product,  regardless  of  where  it  is 
produced  and  regardless  of  any  country- 
of-origin  marking  on  the  product,  is 
interpreted  to  mean  — 

(1)  That  the  maker  is  a  member  of  an 
Indian  tribe,  or  of  the  particular  Indian 
tribe  named;  and 

(2)  That  the  tribe  is  resident  in  the 
United  States;  and 

(3)  That  the  art  or  craft  product  is  an 
Indian  product;  imless 

(4)  The  name  of  the  foreign  country  of 
tribal  ancestry  is  also  used  with  the 
product. 

BU.UNO  COOC  K06^.O 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Parts  1310  and  1313 

Elimination  of  Threshold  for  Ephedrine 
Correction 

In  rule  document  94-25070  beginning 
on  page  51365  in  the  issue  of  Tuesday, 
October  11, 1994.  make  the  following 
correction: 

On  page  51367,  in  the  first  column,  in 
the  second  paragraph,  in  the  fourth  line, 
"not"  should  read  "now". 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  159  and  160 

[CGD8S-205] 

RiN2115-AC51 

Inflatable  Liferafts 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
completely  revise  its  regulations  for  the 
approval  and  servicing  of  inflatable 
liferafts,  and  to  add  provisions  for  the 
approval  of  inflatable  buoyant 
apparatus.  These  changes  are  intended 
to  implement  the  1983  Amendments  to 
the  International  Convention  for  the 
Safety  of  Life  at  Sea,  1974  (SOLAS  74/ 
83),  add  provisions  for  approval  of  a 
new  "Coastal  Service"  liferaft  for  use  on 
certain  uninspected  fishing  vessels, 
introduce  requirements  for  the  stability 
of  inflatable  liferafts,  and  reduce  direct 
Coast  Guard  involvement  in  liferaft 
production  and  servicing  inspections. 
The  proposed  rules  would  bring  Coast 
Guard-approved  liferafts  into 
compHance  with  SOLAS  74/83,  improve 
the  seaworthiness  of  approved  inflatable 
liferafts,  and  increase  manufacturer 
flexibility  in  scheduling  liferaft 
inspections  while  reducing  the 
associated  burden  on  Coast  Guard 
personnel  resources. 

DATES:  Comments  must  be  received  on 
or  before  February  15, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  85-205), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Washington.  IX 
20593-CGOl,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through  " 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection-of-information 
requirements  must  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street  NW., 
Washington,  DC  20503,  ATTN:  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

A  copy  of  the  material  listed  in 
"Incorporation  by  Reference"  of  this 
preamble  is  available  for  inspection  at 
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roo  n  1404,  U.S.  Coast  Guard 
Headquarters. 

T  le  revised  Chapter  ID  of  the  Safety 
of  life  at  Sea  Convention  is  published 
by  tpe  International  Maritime 
drgbnizaUon  (IMO)  in  "SOLAS 
(Consolidated  edition,  1992)"  (IMO 
catiogue  number  IMO-llOE).  IMO  also 
puh  lishes  the  "Recommendation  on 
Tes  ing  of  Life-saving  Appliances"  (IMO 
Ass  imbly  Resolution  A.689(17))  and  the 
"Cooe  of  Practice  for  the  Evaluation, 
Testing  and  Acceptance  of  Prototype 
No\|el  Life-saving  Appliances  and 
Arrangements"  (IMO  Assembly 
Resj>lution  A.520(13))  in  a  document 
titled  "Testing  and  Evaluation  of  Life- 
saving  Appliances  (1992  edition)"  (IMO 
catalogue  number  IMO-g82£).  These 
publications,  and  other  IMO  documents 
referred  to  in  this  notice,  are  available 
from: 

a.  The  International  Maritime 
Orgi  inization,  PubUcations  Section,  4 
Alb  irt  Embankment,  London  SEl  7SR, 
Eng  and.  telephone  44  (Country  Code) 
71-;  35  7611. 

b.  New  York  Nautical  Instrument  Co.. 
140  West  Broadway,  New  York.  NY 
100  3,  (212)  962-4522. 

c.  Southwest  Instrument  Co.,  235  W. 
Sev(  nth  St.,  San  Pedro,  CA  90731.  (213) 
519-  7800. 

d.  Marine  Education  Textbooks.  124 
Nor  h  Van  Ave..  Houma.  LA  70360- 
3861  ,  (504)  879-3866. 

e. Baker-Lyman  &  Co.,  308  Magazine 
St.,  New  Orleans,  LA  70130,  (504)  522- 
074i. 

Tho$e  interested  in  ordering 
publications  should  contact  the 
supaliers  listed  above  for  current  price 
andprdering  information. 

Tl  is.notice  refers  to  several  technical 
repo  rts.  These  reports  have  been  placed 
in  tl:  e  docket  for  examination  and 
cop;  ing.  A  limited  number  of  single 
copifes  are  available  free  of  charge  from 
Office  of  Marine  Safety,  Security,  and 
Environmental  Protection.  Survival 
Systfems  Branch  (G-MVI-3),  U.S.  Coast 
Guajd,  2100  Second  St.  SW., 
Washington,  DC  20593-0001.  The 
reports  are: 

a.  'Inflatable  Liferaft  Stability  Lift-Out 
Fore  3  Test",  COR.  Inc.,  April  1. 1986. 

b.f 'Model  Tests  of  Inflatable  Life  Rafts 
in  Breaking  Waves",  U.S.  Coast  Guard     . 
Research  and  Development  Center, 
Febi  iiary,  1990. 

"I  lodel  Tests  of  Inflatable  Life  Rafts 
in  Bi  eaking  Waves"  is  also  available 
from  the  National  Technical  Information 
Serv  ice  (NTIS).  The  accession  number  is 
ADi*  229406.  Orders  may  be  placed  by 
phoi  le  at  (703)  487-4650,  or  by  mail  to 
the  1  lational  Technical  Information 
Serv  ce,  Springfield,  VA  22161. 


Coast  Guard  publication  "Equipment 
Lists"  (COMDTINST  M16714.3D)  is 
available  for  sale  through  the 
Government  Printing  Office  (GPO).  The 
stock  number  is  050-01 2-00-306-8. 
Orders  may  be  placed  by  phone  at  (202) 
783-3238.  or  by  mail  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kurt  J.  Heinz,  Office  of  Marine  Safety. 
Security,  and  Environmental  Protection. 
Survival  Systems  Branch  (G-MVI-3). 
(202)  267-1444. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD  85-205)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

DrafUng  Information 

The  principal  persons  involved  in 
drafting  these  regulations  are  Mr.  Kurt  J. 
Heinz.  Mr.  Milton  Daniels,  and  Mr. 
Robert  Markle.  Project  Managers.  Office 
of  Marine  Safety.  Security,  and 
Environmental  Protection;  and  Ms. 
Helen  Boutrous,  Project  Counsel.  Office 
of  Chief  Counsel. 

Badiground  and  Purpose 

On  June  17, 1983,  the  IMO  Maritime 
Safety  Committee  approved  SOLAS  74/ 
83,  including  a  new  Chapter  III,  "Life- 
saving  Appliances  and  Arrangements." 
Under  the  SOLAS  "tacit  amendment" 
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procedure,  with  no  objections  from  any 
contracting  government,  SOLAS  74/83 
was  deemed  to  be  accepted  on  January 
1. 1986,  and  came  into  force  for  the 
United  States  and  all  other  contracting 
governments  on  July  1, 1986.  Ships 
whose  keels  were  laid  or  which  are  at 
a  similar  stage  of  construction  on  or 
after  that  date  must  comply  in  order  to 
qualify  for  a  SOLAS  Safety  or  Safety 
Equipment  Certificate.  Coast  Guard- 
approved  inflatable  liferafts  on  these 
ships  are  required  to  meet  the  inflatable 
liferaft  requirements  of  SOLAS  74/83.  In 
addition,  any  ship  with  a  SOLAS  Safety 
or  Safety  Equipment  Certificate 
replacing  a  liferaft  on  or  after  July  1, 
1986  is  required  to  replace  the  raft  with 
one  meeting  SOLAS  74/83. 

Implementation  of  SOLAS  74/83  has 
been  the  subject  of  previously  published 
rulemaking  documents.  The  Coast 
Guard  held  a  series  of  meetings, 
announced  in  the  Federal  Register  of 
July  30, 1984  (49  FR  30339)  (CGD  84- 
051).  with  the  U.S.  Lifesaving 
Manufacturers  Association  (now  the 
United  States  Marine  Safety 
Association).  The  implications  of  the 
SOLAS  74/83  Chapter  III  requirements 
on  Coast  Guard-approved  lifeboats, 
inflatable  Ufisrafts,  and  their  launching 
equipment  were  discussed.  Guidelines 
were  also  developed  for  lifesaving 
equipment  manufacturers  regarding  the 
additions  and  deviations  ftttm  current 
Coast  Guard  regulations  that  are 
necessary  to  meet  the  new  SOLAS  74/ 
83  Chapter  m.  The  rules  proposed  in 
this  notice  reflect  some  of  the 
discussions  held  at  those  meetings. 

The  Coast  Guard  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  December  31. 
1984  (49  FR  50745)  describing  major 
changes  under  consideration  for 
implementation  of  SOLAS  74/83.  These 
changes  included  proposed  revision  of 
regulations  involving  inflatable  Uferafts. 
but  that  notice  did  not  describe  any 
revisions  to  liferaft  regulations  in  detail 

On  September  27, 1984,  the  Coast 
Guard  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  which  proposed 
rules  for  the  approval  and  production 
testing  of  lifeboats,  liferafts,  and  lifeboat 
launching  equipment  (49  FR 
38151)(CGD  83-030).  A  public  hearing 
on  the  proposal  was  also  held  at  Coast 
Guard  Headquarters  in  Washington.  DC 
on  February  19, 1985. 

The  rules  proposed  in  this  notice 
include  approval  and  production  testing 
procedures  which  replace  the  proposals 
made  for  inflatable  liferafts  under  CGD 
83-030.  Written  comments  submitted 
under  CGD  83-030  and  comments  made 
at  the  pubUc  hearing  were  considered  in 
developing  the  rules  proposed  in  this 


notice.  Separate  rulemaking  documents, 
to  be  published  at  a  later  date,  will 
propose  revisions  to  regulations 
involving  inspection  of  lifeboats,  rescue 
boats,  davits  and  winches. 

The  system  of  periodic  inspection  and 
repair  of  inflatable  liferafts  at  approved 
facilities  is  referred  to  as  liferaft 
"servicing."  Possible  changes  in 
servicing  procedures  were  initially 
raised  in  an  ANPRM  on  August  14. 1986 
(51  FR  29117)  (CGD  81-010),  and 
discussed  at  public  meetings  held  on 
January  27, 1987  and  March  20.  1987. 
The  primary  objectives  of  the  changes  to 
inspection  and  servicing  of  liferafts 
were  to  minimize  the  role  of  Coast 
Guard  inspectors  while  maintaining 
Coast  Guard  oversight  for  quality 
control,  and  to  allow  private  industry 
the  flexibility  necessary  to  meet  the 
changing  needs  of  the  marine  industry. 
An  additional  objective  was  to  update 
Coast  Guard  regulations  by 
implementing  the  relevant  SOLAS  74/ 
83  requirements  related  to  servicing. 
The  proposals  in  this  NPRM  related  to 
liferaft  servicing  address  the  issues 
discussed  in  the  1986  ANPRM,  and  the 
comments  at  the  public  meetings  were 
considered  in  the  development  of  these 
proposals. 

Proposals  concerning  improved 
liferaft  stability  first  appeared  in  an 
ANPRM  in  the  Federal  Register  of  June 
29, 1981  (46  FR  33341)  (CGD  80-113). 
That  ANPRM  presented  a  summary  of 
research  efforts,  sea  trials,  and  yachting 
casualties  from  this  country  and  Europe, 
and  invited  comments  ftttm  the  public. 
A  public  hearing  was  held  on 
September  1. 1981.  A  NPRM  published 
on  January  11,  1985  (50  FR  1558) 
summarized  the  comments  received  on 
the  ANPRM,  and  also  proposed  specific 
design  and  testing  requirements  to 
improve  stability  of  inflatable  liferafts. 
The  proposals  in  this  notice  are  a 
further  refinement  of  the  proposals  in 
the  January  11. 1985  NPRM,  and  are 
based,  in  part,  on  the  comments 
received  in  response  to  that  NPRM. 

In  light  of  continuing  developments 
since  the  time  of  the  previous 
rulemakings,  only  a  portion  of  the 
comments  received  are  discussed  in 
detail  in  this  NPRM.  However,  all  the 
comments  received  were  considered  in 
developing  this  proposal. 

Discussion  of  the  Proposed  Regulations 

Changes  Implementing  SOLAS  74/83 

SOLAS  74/83  includes  detailed 
performance  requirements  for  inflatable 
liferafts.  IMO  Resolution  A.689(17) 
adopts  the  "Recommendation  on 
Testing  of  Life-Saving  Appliances,"  set 
out  in  the  annex  to  the  resolution, 


which  describes  approval  and 
production  tests  for  inflatable  liferafts 
meeting  the  SOLAS  74/83  requirements. 
This  NPRM  proposes  to  incorporate  by 
reference  IMO  Resolution  A.689(17). 
The  United  States  delegation  to  IMO 
participated  fully  in  negotiations  which 
developed  these  performance  and  test 
requirements.  This  proposal  attempts  to 
conform  the  U.S.  Coast  Guard  approval 
requirements  as  closely  as  possible  to 
the  SOLAS  74/83  standards.  The 
proposed  rules  refer  directly  to  the 
SOLAS  74/83  and  Resolution  A.689(17) 
provisions  required  to  be  met. 
Additional  clarifications,  details, 
requirements  or  testing  conditions  are 
included  in  the  proposed  regulatory 
language  only  in  those  instances  where 
the  relevant  SOLAS  74/83  regulation  or 
Resolution  A.689(17)  provisions  are 
silent  or  ambiguous. 

The  new  requirements  that  would  be 
established  due  to  the  proposed 
incorporation  by  reference  of  SOLAS  ' 
74/83  and  Resolution  A.689(17)  are 
discussed  below,  along  with  the  various 
additional  requirements  explicitly  set 
forth  in  the  regulatory  language  of  this 
NPRM. 

1.  Proposed  §  160.151-15(f)  would 
require  liferafts  to  be  fitted  with 
retroreflective  material.  [SOLAS  74/83, 
Chapter  HI.  Regulation  30,  Paragraph  2.7 
(shortform  citation  for  SOLAS  74/83  to 
be  used  throughout  this  rulemaking: 
Regulation  111/30.2.7)). 

2.  Proposed  §  160.151-15(h)  would 
require  that  instead  of  the  current  400 
lb  weight  limit,  most  inflatabfe  liferafts 
would  be  limited  to  185  kg  (407  lb),  but 
there  would  be  no  weight  limit  on  rafts 
intended  to  be  stowed  ready  for 
immediate  drop-launching  without 
lifting,  rafts  launched  by  approved 
launching  appliances,  or  rafts  otherwise 
not  required  to  be  "portable." 
[Regulation  III/38.2.2] 

3.  Under  proposed  §§  160.151-15(k) 
and  160.151-37(a)(9)-(10)  an  inflatable 
liferaft  would  be  approved  for  a 
specified  maximum  stowage  height 
above  the  waterline.  which  would 
correspond  with  a  drop  test  height, 
length  of  painter,  and  container 
maricings.  [Regulations  III/38.1.2.  m/ 
38.3.2.  III/39.7.3.7.  and  111/39.7.3.8  and 
paragraph  1/5.1  of  Resolution 
A.689(17)l. 

4.  With  the  proposed  adoption  of  the 
requirements  of  Regulation  10/38  in 

§  160.151-7(b).  a  viewing  port  in  the 
canopy  would  be  required.  [Regulation 
III/38.1.5.51 

5.  Prior  to  the  1990  SOLAS 
amendments  implementing  the  Global 
Maritime  Distress  and  Safety  System 
(GMDSS).  Regulation  III/38.3.2  of 
SOLAS  74/83  required  arrangements  for 
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siting  and  securing  a  portable  lifeboat 
radio  antenna.  However,  the  1990 
amendments,  which  included 
mandatory  carriage  of  Emergency 
Position  Indicating  Radio  Beacons 
(EPIRB's)  and  Search  and  Rescue 
Transponders  (SART*s),  eliminated  the 
requirement  for  portable  lifeboat  radios 
on  vessels  required  to  comply  with 
SOLAS  74/83,  effective  August  1, 1993. 
Consequently,  these  proposed  rules 
would  not  require  that  liferafts  be 
provided  with  portable  lifeboat  radio 
antenna  siting  and  securing 
arrangements. 

6.  Proposed  §  160.151-17(b)  would 
require  at  least  one  entrance  on  SOLAS 
A  and  SOLAS  B  liferafts  to  be  fitted 
with  a  boarding  ramp  of  sufficient  size 
and  buoyancy  to  support  a  person 
weighing  100  kg  (220  lb).  [Regulation 
ra/39.4.1| 

7.  "'Ocean  service"  and  "Limited 
service"  equipment  packs  would  be 
replaced  by  "SOLAS  A"  and  "SOLAS 
B"  packs,  as  specified  in  Regulation  HI/ 
38.5.1.  Notable  differences  include: 

a.  SOLAS  74/83  requires  a  buoyant 
safety  knife,  rather  than  a  jackknife.  An 
additional  knife,  which  may  be  a 
jackknife,  is  required  to  be  carried  in 
inflatable  liferafts  accommodating  13 
persons  or  more.  (Regulation  III/ 
38.5.1.2) 

b.  SOLAS  74/83  requires  sea  anchors 
to  be  fitted  with  swivels  and  a  tripping 
line.  However,  under  proposed 

§  160.151-21(e),  swivels  would  not  be 
required  if  the  towing  test  demonstrates 
that  the  sea  anchor  is  designed  so  that 
it  does  not  rotate  when  streamed,  and 
tripping  lines  would  not  be  required  if 
the  towing  test  demonstrates  that  the  sea 
anchors  are  of  a  design  that  allows  them 
to  be  hauled  in  by  one  person. 
(Regulation  III/38.5.1.51 

c.  Proposed  §§  160.151-21  (j),  (k),  and 
(1)  would  require  pyrotechnic  distress 
signals  to  be  approved  by  the 
Commandant  as  meeting  the  specified 
requirements  of  part  160  and  SOLAS 
74/83.  To  meet  the  requirements  of 
Regulations  III/38.5.1.10-12  and  III/ 
38.5.3,  four  rocket  parachute  flares 
would  be  required  in  SOLAS  A 
inflatable  liferafts  instead  of  the 
currently  required  two;  two  buoyant 
smoke  signals  also  would  be  required; 
and  the  number  of  required  hand  flares 
would  remain  at  six.  These  numbers 
would  be  halved  for  SOLAS  B 
equipment  packs.  Both  the  rocket 
parachute  flares  and  hand  flares  would 
be  of  the  new  higher-performance  type 
approved  by  the  Commandant  as 
meeting  the  requirements  of  Regulations 
III/35  and  III/36.  [Regulations  III/ 
38.5.1.10-12  and  111/38.5.3) 


d.  SOLAS  74/83  requires  that  the 

»  uipment  pack  include  an  "efficient" 
n  dar  reflector.  However,  IMO  circular 
N  SC/Circ.447  allowed  the  radar 
n  fleeter  to  be  omitted  because  a 
SI  litable  design  for  inflatable  liferafts 
w  as  not  available.  The  Coast  Guard  still 
di  )es  not  consider  any  available  radar 
re  fleeter  design  to  be  suitable. 
T  lerefore.  proposed  §  160.151-21(n) 
w  3uld  allow  the  radar  reflector  to  be 
omitted  from  the  equipment  pack 
pi  ovided  that  the  liferaft  container  is 
m  arked  to  indicate  that  the  equipment 
pi  ck  does  not  include  a  radar  reflector. 
(I^ulation  111/38.5.1.14) 

e.  Section  160.151-21(u)  proposes 
tv  o  options  for  the  anti-seasickness 
m  }dication  required  by  regulation  III/ 
3(  .5.1.21.  One  option  is  a  combination 
oflephedrine  sulfate  and  promethazine 
h;  drocbloride,  commonly  known  as 
m  jclizine,  which  the  Coast  Guard  has 
fo  ind  to  be  the  most  effective 
seisickness  medication  available  at  the 
pi  Bsent  time.  Meclizine  is  taken  orally 
ar  d  must  remain  in  the  digestive  system 
fo  ■  several  hours  to  be  completely 

afc  sorbed.  According  to  its 

m  mufacturer,  the  other  option, 

sc  Dpolamine  in  a  transdermal  patch,  is 

si;  inificantly  more  effective  in 

pi  eventing  seasickness  than  either 

dromamine  or  meclizine  in  clinical 

tef  ts.  Since  its  medication  is  released 

th  ough  the  skin,  it  is  not  lost  due  to 

re  ;urgitation  as  is  oral  medication.  It 

ta  :es  four  to  six  hours  to  become  fully 

ef  ective,  and  one  patch  provides  about 

th  ee  days  of  effective  medication.  The 

pa  tches  remain  effective  when  wet.  Both 

mi  tdication  options  seem  to  be 

re;  isonably  stable  throughout  a  wide 

tei  nperature  range,  but  both  would 

pr  )bably  be  damaged  by  extended 

st(  rage  at  temperatures  above  50-55*C 

(i:  12-131"^).  [Regulation  III/38.5.1.21) 

.  Proposed  §  160.151-21(x)  would 
re(  uire  the  thermal  protective  aids  as 
de  ;cribed  by  Regulation  II1/38.5.1.24  to 
be  approved  by  the  Commandant  as 
m(  leting  the  requirements  of  subpart 
16  3.174  of  this  part. 

\.  With  the  incorporation  by  reference 
of  [Resolution  A.689(17)  in  §  160.151- 
27  a),  a  number  of  new  or  revised 
ap  )roval  tests  would  be  required, 
in  luding: 

I.  A  towing  test  to  be  conducted  at 
th  ee  knots  instead  of  the  previously 
re(  uired  five  knots.  (Regulations  III/ 
38  1.4  and  III/39.5.3  and  paragraph  1/ 
5.'  of  Resolution  A.689(  17)1 

>.  A  revised  boarding  test  involving 
fo  ir  attempts  by  different  individuals 
aft  ST  each  has  swum  100  m,  instead  of 
on  9  boarding  attempt  by  a  fresh 
SM  immer.  [Regulation  III/39.4  and 


paragraph  1/5.8  of  Resolution 
A.689(17)) 

c.  A  new  stability  test  involving 
bringing  a  simulated  unconscious 
person  aboard  the  raft.  (Paragraph  .1/ 
5.9.2  of  Resolution  A.689(17l) 

d.  A  new  maneuverability  test 
requiring  the  inflatable  liferaft  to  be 
paddled  over  a  25  m  distance.  The 
purpose  of  this  test  is  to  demonstrate  the 
ability  to  maneuver  the  raft  clear  of  the 
ship.  There  is  no  time  requirement. 
(Paragraph  1/5.10  of  Resolution 
A.689(17)) 

e.  A  new  test  to  determine  the 
buoyancy  of  a  packed  liferaft. 
(Paragraph  1/5.13  of  Resolution 
A.689(17)l 

f.  A  new  impact  test  for  davit- 
launched  liferafts,  requiring  an  impact 
with  a  vertical  surface  at  3.5  m/sec,  and 
dropping  to  the  water  from  a  height  of 
3  m.  (Regulation  III/38.4.1.1  and 
paragraphs  1/5.16.2  and  1/5.16.3  of 
Resolution  A.689(17)) 

g.  A  new  test  to  determine  speed  of 
boarding  and  stability  during  boarding 
for  davit-iaunched  liferafts.  Although 
there  is  no  time  requirement,  the  test  is 
timed  to  allow  estimation  of  total  liferaft 
evacuation  capacity  within  the 
allowable  evacuation  time  for  a  ship. 
(Regulations  ni/38.4.2  and  ni/38.4.3  and 
paragraph  1/5.16.4  of  Resolution 
A.689(17)) 

h.  A  righting  test  involving  four 
attempts  by  different  individuals  after 
each  has  swum  100  m,  instead  of  one 
righting  attempt  by  a  fi^sh  swimmer. 
(Regulation  III/39.5.2  and  paragraph  1/ 
5.17.2  of  Resolution  A.689(17)).' 

i.  A  revised  cold  inflation  test 
requiring  storage  of  the  liferaft  at  the  test 
temperature  for  24  houre  instead  of 
requiring  the  raft's  internal  temperature 
to  reach  the  test  temperature,  which 
could  take  more  than  24  hours. 
(Regulation  III/39.2.3  and  paragraph  1/ 

5.17.5  of  Resolution  A.689(17)) 

j.  A  revised  hot  inflation  test  requiring 
storage  of  the  liferaft  at  the  test 
temperature  for  7  hours  instead  of 
requiring  the  raft's  internal  temperature 
to  reach  the  test  temperature,  which 
might  take  longer  than  7  hours. 
(Regulation  III/39.2.3  and  paragraph  1/ 

5.17.6  of  Resolution  A.689(17)) 

k.  An  over-pressure  test  at  3  times 
working  pressure  instead  of  2.5  times 
working  pressure.  (Regulation  III/39.2.4 
and  paragraph  1/5.17.7  of  Resolution 
A.689(17)) 

1.  A  strength  test  for  davit-launched 
liferafts  to  require  loading  the 
suspended  raft  with  a  load  equal  to  4 
times  the  weight  of  the  rated  capacity  of 
persons.  It  would  also  require  a  test  at 
low  temperature  with  a  load  equal  to  1.1 
times  the  weight  of  the  rated  capacity  of 
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persons.  (Regulation  in/39.9.1  and 
paragraphs  1/5.17.10  and  1/5.17.11  of 
Resolution  A.689(17)j 

m.  A  lowering  test  for  davit- launched 
liferafts  in  which  the  raft  is  loaded  with 
a  weight  equivalent  to  its  heaviest 
equipment  pack  and  the  number  of 
persons  for  which  it  is  to  be  approved, 
and  lowered  in  contact  with  a  structure 
simulating  the  side  of  a  ship  at  20 
degrees  adverse  list.  (Paragraph  5.17.12 
of  Resolution  A.689(17)) 

9.  Proposed  §  160.151-27(a)  would 
require  that  to  obtain  approval,  each 
inflatable  lifieraft  must  pass  specified 
tests  described  in  IMO  Resolution 
A.689(17).  Additional  conditions  for 
testing  are  specified  in  paragraphs  (c) 
and  (d)  of  §  160.151-27  as  follows: 

a.  With  the  proposed  incorporation  of 
Resolution  A.689(17),  the  number  of 
jumps  required  during  the  jump  test 
would  be  equal  to  the  number  of 
persons  the  liferaft  is  approved  to  carry. 
Proposed  §  160.151-27(c)(2)  would 
require  that  half  the  jumps  would  be 
onto  the  canopy  and  half  would  be  onto 
the  floor.  Currently,  just  one  jump  is 
required.  (Regulation  III/38.1.3  and 
paragraph  1/5.2  of  Resolution 
A.689(17)) 

b.  With  the  proposed  incorporation  of 
Resolution  A.689(17),  a  revised  loading 
and  seating  test  requiring  a  loaded 
freeboard  of  at  least  300  mm  (12  in) 
would  be  required.  Proposed  160.151- 
27(c)(4)  would  require  that  the  test  be 
performed  by  persons  wearing  buoyant 
insulated  immersion  suits  rather  than 
lifejackets  if  the  liferaft  is  not  intended 
for  use  with  a  launching  or  embarkation 
appliance.  (Paragraph  1/5.7  of 
Resolution  A.689(17)) 

c.  With  the  proposed  incorporation  of 
Resolution  A.689(17),  a  new  canopy 
closure  test  would  be  required  which 
involves  washing  down  the  inflatable 
liferaft  with  a  large  volume  of  water  for 

5  minutes,  and  examining  the  interior  of 
the  raft  for  water  infiltration.  Proposed 
§  160.151-27(c)(5)  would  require  that 
this  test  be  performed  on  SOLAS  A  and 
SOLAS  B  liferafts  only,  and  provides 
additional  instructions  for  davit 
launched  liferafts.  (Paragraph  1/5.12  of 
Resolution  A.689(17)] 

d.  Proposed  §  160.151-27(c)(7)  would 
specify  the  method  used  to  demonstrate 
compliance  with  the  strength 
requirement  in  Paragraph  l/5.16.1«of 
Resolution  A.689(17)  for  lifting 
components  of  davit-launched  liferafts. 

e.  Proposed  §  160.151-27(d)  would 
require  a  functional  test  to  ensure  that 
a  required  boarding  ramp  is  capable  of 
supporting  a  sitting  or  kneeling  100  kg 
person  without  holding  onto  the  liferaft. 

10.  Under  proposed  §  160.151-31(d), 
each  inflatable  raft  would  be  required  to 


pass  the  production  tests  described  in 
the  specified  provisions  of  IMO 
Resolution  A.689(17)  under  specified 
conditions.  A  number  of  new  or  revised 
production  tests  would  "be  required  as 
follows: 

a.  A  relief  valve  operation  test  at  2.0 
times  the  working  pressure,  instead  of 
140%  as  currently  required.  (Regulation 
III/39.2.4  and  paragraph  2/5.1.4  of 
Resolution  A.689(17)  and  proposed 
§160.151-31(d)] 

b.  A  30-minute  over-pressure  test  at  a 
minimum  of  1.5  times  working  pressure, 
instead  of  10  minutes  at  2.5  times 
working  pressure  (Paragraph  2/5.1.4  of 
Resolution  A.689(17)  and  proposed 

§  160.151-31(d)).  However,  the  IMO 
Li  fesaving,  Search  and  Rescue  Sub- 
Committee  has  tentatively  approved  the 
replacement  of  this  test  with  the  same 
"Necessary  Additional  Pressure"  test 
required  periodically  during  servicing. 
If  this  change  is  approved  by  the  IMO 
Maritime  Safety  Committee  as  expected, 
it  would  be  incorporated  into  the  final 
rule. 

c.  A  one-hour  test  of  inflated  floors 
allowing  a  5%  pressure  drop 
(uncorrected)  instead  of  six  hours  and  a 
10%  pressure  drop.  [Paragraph  2/5.1.6 
of  Resolution  A.689(17)  and  proposed 
§160.151-31(e)(l)) 

d.  A  new  suspension  test  for  davit- 
launched  liferafts  at  a  10%  overload 
condition.  (Paragraph  2/5.2  of 
Resolution  A.689(17)  and  proposed 
§160.151-31(e)(l)) 

e.  Proposed  §  160.151-31(1)  would 
require  measurement  of  the  force 
required  to  pull  the  painter  during  the 
operational  inflation  test,  with  a 
maximum  allowable  force  of  150  N. 
(Regulation  in/39.6.1  and  paragraph  2/ 
5.1.1-2  of  Resolution  A.689(17)l 

Additional  Equipnient  Issues 

Currently,  46  CFR  160.051-7(d)(3) 
requires  inflatable  liferafts  to  be 
equipped  with  a  repair  kit  consisting  of 
six  sealing  clamps  meeting  MIL-L- 
19496  for  short  term  repair  of  buoyancy 
tube  damage,  along  with  patches, 
cement,  and  a  roughing  tool  for  more 
permanent  repairs.  SOLAS  74/83, 
regulation  III/39.10.1.1  requires  a  repair 
outfit  for  repairing  pimctures,  but  does 
not  specify  its  contents.  For  some  years, 
the  Q)ast  Guard  and  other  countries' 
maritime  Administrations  have  been 
accepting  serrated  conical  plastic  or 
wooden  plugs  in  SOLAS  liferaft  repair 
kits  as  siAstitutes  for  some  or  all  of  the 
sealing  clamps.  The  Coast  Guard  has 
recently  received  reports,  however,  that 
these  conical  plugs  may  not  be  as 
effective  in  repairing  leaks  as  sealing 
clamps.  Although  proposed  §  160.151- 
21{y)  would  allow  the  use  of  either 


plugs  or  clamps,  comments  are 
requested  on  operational  experience 
using  serrated  repair  plugs  and  whether 
they  should  be  permitted  in  repair 
outfits  as  substitutes  for  sealing  clamps. 

Neither  46  CFR  160.051  nor  SOLAS 
74/83  specifically  require  pressure  relief 
valve  plugs  as  part  of  a  liferaft's 
equipment  pack.  However,  where 
liferafts  are  fitted  with  pressure  relief 
valves,  these  plugs  or  some  other  means 
of  rendering  the  pressure  relief  valves 
inoperable  are  universally  provided, 
and  it  is  common  practice  to  plug  the 
relief  valves  as  one  of  the  first  steps 
upon  entering  an  inflated  liferaft.  The 
purpose  is  to  prevent  loss  of  gas  ftxim 
the  inflation  tubes  in  the  event  that  the 
tubes  buckle  in  a  seaway.  Proposed    ' 
§  160.05 1-2 l(aa)  would  require  plugs  to 
be  provided  for  each  pressure  relief 
valve  fitted  on  a  liferaft,  unless  the 
valves  are  of  a  type  which  can  be 
rendered  inoperable  without  plugs. 
Responding  to  reports  that  some 
pressure  relief  valve  plugs  are  difficult 
to  handle  in  emei^ency  conditions,  this 
section  would  require  that  the  plugs  be 
capable  of  being  used  with  immersion 
suit  gloved  hands,  and  be  either  of  a 
floating  type  or  secured  to  the  liferaft  by 
a  lanyard  in  order  to  prevent  loss. 
Proposed  §  160.051-21(w)(4)  would 
require  that  the  provided  instructions 
for  immediate  action  explain  both  the 
noise  accompanying  the  operation  of 
any  relief  valves,  and  the  need  to  render 
the  valves  inoperative  after  they  stop 
venting. 

Approval  and  Production  Inspection 
Procedures 

The  rules  proposed  in  this  notice 
would  require  an  independent 
laboratory  to  conduct  certain 
inspections  during  construction  of 
prototype  inflatable  Hferafts,  and  also  at 
certain  times  during  production  of 
inflatable  liferafts  after  they  have  been 
approved.  Coast  Guard  inspectors 
would  monitor  all  prototype  testing 
required  for  approval.  At  the  present 
time,  the  Coast  Guard  monitors  the 
inspection  and  testing  of  each  Coast 
Guard-approved  inflatable  liferaft  when 
manufactured. 

On  September  27, 1984,  the  Coast 
Guard  published  an  NPRM  proposing 
that  independent  laboratories  take  over 
all  of  the  inspections  now  performed  by 
the  Coast  Guard.  A  public  hearing  on 
the  proposal  was  held  on  February  19. 
1985.  The  comments  received  in  writing 
and  at  the  public  hearing  in  response  to 
that  notice  were  taken  into  account  in 
the  development  of  this  proposal.  Some 
of  those  comments  are  discussed  below. 

Comments  on  the  NPRM  were 
received  from  29  different  parties. 
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representing  manufacturers  of  lifesaving 
equijSment,  independent  laboratories,  a 
classification  society,  shipowners  and 
operators,  liferaft  servicing 
organizations,  and  two  members  of 
Congress.  Ten  comments  from 
shipowners  and  operators,  inde(>endent 
laboratories,  and  the  classification 
society  expressed  support  for  the 
proposal.  In  general,  the  comments  from 
this  group  indicated  that  delegating 
these  inspections  to  independent  third 
parties  was  appropriate,  and  that  the 
laboratories  were  capable  and  would  do 
a  good  job.  Nine  comments  expressed 
opposition  to  the  proposal,  including 
comments  from  a  ship  operator  and  U.S. 
lifesaving  equipment  manufacturers. 
This  group  had  two  main  concerns:  The 
cost  to  the  manufacturers  for  the 
services  of  the  independent  laboratory, 
and  the  impact  of  foreign-produced 
lifesaving  equipment  on  U.S.  producers. 

SomeTjf  the  proposals  in  this  NPRM 
should  reduce  servicing  costs, 
particularly  those  that  would  extend 
servicing  periods,  provide  for  servicing 
at  remote  sites,  not  limit  Coast  Guard 
approval  of  otherwise  qualified 
servicing  facilities  to  those  franchised  or 
authorized  by  the  liferafl  manufacturer, 
and  eliminate  the  requirement  that  a 
Coast  Guard  inspector  att^d  each 
servicing.  The  Coast  Guard's  position  is 
that  these  changes,  together  with 
increased  flexibility  of  scheduling  of 
servicing  due  to  reduced  Coast  Guard 
involvement  in  servicing  inspections, 
would  more  than  outweigh  any  added 
costs  associated  with  occasional 
independent  laboratory  inspections. 

It  is  difficult  for  Coast  Guard 
personnel  to  perform  some  lifesaving 
equipment  factory  inspections  outside 
the  U.S.  in  Inrations  not  readily 
accessible  to  a  Coast  Guard  inspector. 
Independent  laboratories  would  ease  the 
insf>ection  problem  for  foreign 
manufacturers,  potentially  allowing 
greater  use  of  foreign-manufactured 
equipment.  Though  some  of  the  U.S. 
manufacturers  raised  questions  about 
the  quality  of  equipment  produced  and 
inspected  outside  the  United  States,  at 
this  time  the  Coast  Guard  has  no 
evidence  that  foreign-made  lifesaving 
equipment  would  necessarily  be  less 
safe  than  equipment  produced  in  the 
United  States.  To  be  approved,  foreign- 
made  lifesaving  equipment  would  be 
required  to  meet  all  of  the  applicable 
Coast  Guard  and  international 
regulations.  Foreign-made  lifesaving 
equipment  manufactured  to  a  lesser 
standard  would  not  be  approved. 

One  member  of  Congress  and  one  of 
the  comments  at  the  public  hearing 
requested  that  the  Coast  Guard  retain  its 
oversight  of  lifesaving  equipment 


in  .pections  in  an  adequate  manner  and 
to  make  sure  there  would  be  no  adverse 
in  pact  on  safety.  Another  comment 
asked  that  the  Coast  Guard  continue  to 
monitor  approval  testing.  The  Coast 
Giiard  intends  to  maintain  adequate 
oversight.  Under  the  procedure 
proposed  in  this  notice,  the  Coast  Guard 
would  continue  to  review  the 
manufacturer's  design  prior  to  approval. 
Ai  independent  laboratory  woufa 
co;  ifirm  conformance  of  the  prototype 
lifi  raft  with  the  plans  submitted  to  the 
Coest  Guard  for  pre-approval  review.  A 
Cofist  Guard  inspector  would  then 
wi  ness  the  approval  testing  of  the 
pr<  totype.  After  approval,  &e 
im  nufacturer's  production  quality 
coi  itrol  would  he  monitored  by  the 
in(  ependent  laboratory,  with  annual 
sui  imary  reports  submitted  to  the  Coast 
Gu  ird.  In  a  procedure  proposed  in  this 
no  ice  for  the  first  time  for  lifesaving 
eq\  ipment,  the  independent  laboratory 
wo  lid  also  annually  conduct  a  design 
au(  it  or  detailed  technical  review  of 
pre  duction  samples  against  the 
approved  design.  Finally,  under  these 
prdposed  rules,  inflatable  liferafts 
wo  lid  continue  to  be  inspected 
ani  ually  at  approved  servicing  stations, 
which  are  themselves  inspected  by 
Coast  Guard  or  other  qualified  third 
par  :y  inspectors.  Liferaft  design  and 
Ion  5-term  durability  problems  should  be 
dis  lovered  during  these  inspections. 
Th(  Coast  Guard  is  confident  that  these 
pro  :»dures,  taken  together,  will 
ma  ntain  the  present  quality  level  of  this 
Coj  St  Guard-approved  equipment. 

Ins  lection  Frequency 

/I  comment  on  the  NPRM  cited 
procedures  used  in  the  aerospace 
indjistry  and  suggested  Coast  Guard 
app  roval  of  a  manufacturer's  "proven 
qua  ity  control  department".  The 
con  ment  did  not  include  any  other 
sug  lested  standards  for  a  "proven" 
qua  ity  control  department.  The  Coast 
Gui  rd  has  adopted  this  suggestion  to 
soHe  degree,  since  the  rules  proposed  in 
thisj notice  require  only  pericxlic 
inspection  by  the  laboratory,  and  rely  on 
the  manufacturer's  quality  control 
procedures  to  maintain  quality  when 
the  laboratory  inspector  is  not  present. 
Independent  quality  control  inspection 
proi  :edures  often  do  include  provisions 
for  1  educed  inspection  for 
mat  ufacturers  maintaining  a  high  level 
of  p  roduction  quality,  and  increased 
inspections  for  manufacturers  which 
havfe  difficulty  maintaining  quality. 
However,  the  rules  proposed  in  this 
not^e  do  not  include  any  such 
provisions,  since  those  procedures  lend 
themselves  more  readily  to  high 
quai  itity  mass  production.  The  liferafts 


produced  under  the  rules  in  this  notice 
are  constructed  essentially  by  hand  on 
a  low-volume  basis.  The  Coast  Guard 
solicits  comments  on  the  advisability  of 
provisions  to  reduce  or  increase 
inspection  frequency  based  on  a 
manufacturer's  quality  control  track 
record,  and  on  what  basis  they  could  be 
incorjjorated. 

An  association  of  U.S.  manufacturers 
stated  that  mass  produced  items  could 
not  be  compared  to  lifesaving 
equipment  which  is  more  complicated 
and  individually  produced.  Therefore,  it 
could  not  be  assumed  that  laboratories 
which  had  successfully  inspected  mass 
produced  items  would  be  capable  of 
inspecting  inflatable  liferafts.  The  Coast 
Guard  agrees  that  there  are  important 
differences  between  mass  produced 
items  and  inflatable  liferafts.  However, 
that  does  not  necessarily  mean  that 
independent  laboratories  are  unable  to 
handle  these  inspections.  The  Coast 
Guard  considers  that  the  established 
production  tests  and  inspections  that 
must  be  performed  whether  or  not  a 
third-party  inspector  is  present  are 
sufficient  to  ensure  that  new  inflatable 
liferafts  are  suitable  for  their  intended 
purpose.  Their  continued  adequacy  in 
the  long  term  is  assured  by  periodic 
servicing  tests  and  inspections,  which 
should  also  be  able  to  identify  any 
persistent  production  quality  control 
problems.  Also,  since  the  Coast  Guard 
will  continue  to  witness  approval 
testing,  there  is  continued  assurance 
that  the  basic  design  and  construction  of 
the  equipment  will  be  adequately  tested. 

Servicing  of  Inflatable  Liferafts 

The  current  requirements  for  periodic 
servicing  of  inflatable  liferafts  are 
contained  in  46  CFR  160.051-6.  Under 
the  current  system,  each  servicing 
facility  is  designated  by  the 
manufacturer,  then  formally  approved 
by  the  Coast  Guard  after  specified 
inspections  and  tests.  After  a  facility  is 
approved,  a  Coast  Guard  marine 
inspector  attends  the  servicing  of  each 
liferaft  taken  from  an  inspected  vessel. 

These  proposed  rules  would  shift  the 
focus  of  the  Coast  Guard's  involvement 
in  liferaft  servicing  from  the  individual 
liferafts  to  qualifications  of  the  servicing 
facility  and  servicing  technicians.  A 
Coast  Guard  inspector  would  visit  a 
servicing  facility  for  the  initial 
inspection  for  approval,  examine  the 
facility,  and  make  sure  that  there  is  at 
least  one  servicing  technician  who  has 
successfully  completed  a  training  or    • 
refresher  course  in  servicing  the  liferafts 
for  which  the  facility  seeks  approval. 
However,  after  approval  of  the  facility, 
the  Coast  Guard  would  not  regularly 
inspect  servicing  of  individual  liferafts. 
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This  proposal  also  incorporates 
changes  to  liferaft  servicing  procedures 
to  conform  with  IMO  Assembly 
Resolution  A.761(18),  "Conditions  for 
the  Approval  of  Servicing  Stations  for 
Inflatable  Liferafts."  This  new  IMO 
recommendation  on  liferaft  servicing 
and  approval  of  servicing  facilities 
updates,  combines,  and  supersedes  the 
three  previous  IMO  recommendations 
which  covered  these  subjects. 
Resolution  A.761(18)  is  not  proposed  to 
be  incorporated  by  reference,  however 
the  substance  of  the  recommendation  is 
included  in  the  proposed  requirements 
of  this  NPRM.  Copies  of  Resolution 
A.761(18)  may  be  obtained  by 
contacting  the  Commandant  (G-MVI-31 
at  the  address  indicated  under 
ADDRESSES  above. 

Comments  received  in  response  to  the 
ANPRM  of  August  14. 1986.  and  the 
public  hearings  held  on  January  27, 
1987  and  March  20, 1987  were  also 
considered  in  the  drafting  of  the 
changes  proposed  in  this  NPRM. 

The  proposed  revised  liferaft 
servicing  procedures  are  contained  in 
§§  160.151-35  through  160.151-57.  The 
proposed  procedures  differ  from  the 
present  procedures  in  a  number  of 
important  ways: 

1.  The  Coast  Guard  would  no  longer 
attend  the  servicing  of  every  raft  taken 
from  an  inspected  vessel.  Under 
proposed  §  160.151-53,  the  servicing 
facility  would  still  have  to  notify  the 
Coast  Guard  whenever  such  a  raft  was 
taken  in  for  servicing,  but  the  Coast 
Guard  would  have  the  option  either  of 
authorizing  the  facility  to  proceed 
without  an  inspector  present,  or 
requiring  the  servicing  to  be  witnessed 
by  a  marine  inspector.  In  cases  where 
scheduling  conflicts  or  resource 
limitations  might  prevent  the  OCMI 
from  providing  a  Coast  Guard  marine 
inspector  in  a  timely  manner,  the 
servicing  facility  would  have  the  option, 
upon  the  authorization  of  the  OCMI,  to 
engage  the  services  of  an  independent 
third-party  inspector  acceptable  to  the 
OCMI.  This  procedure  is  generally 
consistent  with  existing  policy  in 
Navigation  and  Vessel  Inspection 
Circular  (NVIC)  6-82  (Servicing  and 
Inspection  of  Inflatable  Liferafts 
Utilizing  Voluntary  Third  Party 
Inspection  Oi>ganizations),  which  allows 
for  use  of  properly  qualified  third  party 
inspection  organizations  for  liferaft 
servicing  inspections  in  cases  where 
scheduling  is  critical  and  a  marine 
inspector  is  not  available  in  a  timely 
manner.  A  significant  difference  is  that 
under  these  proposed  rules,  OCMI's 
would  evaluate  and  accept  third  (larty 
inspection  organizations  for  liferaft 
servicing  inspections  within  their  zones. 


as  opposed  to  acceptance  being 
undertaken  exclusively  by  the 
Commandant  as  specified  in  N\1C  6-82. 
The  OCMI  would  evaluate  the 
suitability  of  a  prospective  third  party 
organization  to  witness  liferaft  senicing 
in  accordance  with  46  CFR  159.010. 
Although  the  OCMI  would  have  the 
authority  to  accept  third  party 
organizations  for  inspections  within  his 
or  her  zone,  there  may  be  instances 
where  acceptance  of  a  large  third  party 
inspection  organization  of  national 
scope  wonld  be  undertaken  by  the 
Commandant  (G-MVI).  The  OCMI 
would  retain  the  option  of  continuing  to 
send  Coast  Guard  marine  inspectors  to 
witness  liferaft  servicing  or  to  oversee 
the  performance  of  third  party 
inspectors. 

2.  Approval  of  servicing  facilities 
would  no  longer  be  conditional  upon 
designation  bv  the  liferaft  manufacturer. 
A  facility  oiherwise  meeting  all  of  the 
Coast  Guard  and  manufacturer 
requirements  for  training,  parts,  tools, 
and  servicing  manuals  could  be 
approved  without  prior  explicit 
manufacturer  authorization. 

.3.  A  new  "Necessary  Additional 
Pressure"  test  and  a  Floor  Seam  test 
contained  in  IMO  resolution  A.761(18) 
have  been  added  to  the  required  test 
procedures  in  §  160.151-57.  The  time 
periods  for  some  of  the  air-holding  tests 
have  been  changed  in  conformance  with 
the  IMO  recommendation. 

Alternatives  to  Universal  Coast  Guard 
Inspection  of  Servicing 

Since  their  inception,  the  Coast 
Guard's  inflatable  liferaft  ser\icing 
procedures  have  required  a  Coast  Guard 
marine  inspector  to  inspect  servicing 
facilities  for  approval,  and  then  attend 
the  servicing  (overhaul,  pneumatic 
testing,  equipment  inventory,  and 
repacking)  of  each  raft.  In  the  majority 
of  instances  the  Coast  Guard  has 
performed  this  service  without  charge. 
The  requirement  in  existing  regulations 
for  a  marine  inspector  to  witness  each 
raft's  servicing  is  at  least  in  part  a 
consequence  of  the  rapid  expansion  of 
liferaft  servicing  facilities  in  the  1960's. 
When  inflatable  liferafts  first  came  into 
widespread  use,  the  servicing  facilities 
were  primarily  ship  chandlers  whose 
expertise  in  servicing  inflatable  liferafts 
was  limited.  The  Coast  Guard, 
recognizing  this  limitation  and  the 
general  lack  of  experience  concerning 
the  use  and  servicing  of  inflatable 
liferafts  on  merchant  vessels,  was 
unwilling  to  permit  the  unsupervised 
servicing  of  these  devices. 

Although  that  system  accomplished 
its  purpose  over  the  years,  the  increase 
in  the  number  of  inflatable  liferafts  used 


on  inspected  vessels  over  the  last 
several  decades  has  greatly  increased 
the  associated  burden  on  Coast  Guard 
personnel  resources.  Exacerbating  the 
problem  is  the  increased  workload 
created  by  the  Commercial  Fishing 
Industry  Vessel  Safety  Act,  and  the  large 
increase  in  the  number  of  liferafts  under 
the  Coast  Guard's  regulatory  authority 
as  a  result  of  that  Act.  Since  there  has 
been  no  corresponding  increase  in  the 
Coast  Guard's  personnel  resources,  the 
Coast  Guard  must  find  ways  to  utilize 
its  existihg  resources  more  efficiently. 

Incorporating  suggestions  made  in 
several  comments,  these  proposed  rules 
would  institute  a  system  of  periodic 
"spot  checking"  of  ser\'icing  by  the 
OCMI,  with  the  frequency  of  the  spot 
checks  being  at  the  OCMI's  discretion. 

Proposed  §  160.151-53(a)  would 
require  a  ser\'icing  facility  to  notify  the 
OCMI  each  time  it  will  service  an 
inflatable  liferaft  under  the  fac.ij's 
Coast  Guard  approval.  The  notification 
of  the  OCMI  must  be  in  sufficient  time 
to  allow  a  Coast  Guard  inspector  to 
travel  to  the  site  where  the  servicing  is 
to  be  performed.  A  timely  telephone  call 
to  the  OCMI,  providing  pertinent 
information  concerning  the  taft{s)  to  be 
serviced,  is  all  that  would  be  required. 
The  OCMI  would  then  decide  whether 
or  not  to  attend  some  or  all  of  the 
servicing  of  the  raft.  The  decision  might 
be  based  on  the  interest  the  OCMI  has 
in  the  raft  due  to  its  age  or  perceived 
reliability,  the  confidence  the  OCMI  has 
in  the  capabilities  of  the  servicing 
facility,  the  time  which  has  passed  since 
the  facility  was  last  inspected,  or  any 
special  tests  (such  as  the  fifth-year 
inflation  test)  required  for  the  raft.  This 
procedure  does  not  represent  any 
change  from  the  current  requirement  for 
servicing  facilities  to  notify  the  OCMI 
each  time  a  liferaft  is  to  be  serviced. 

There  may  be  instances  where  the 
OCMI  is  notified  of  a  raft  taken  in  for 
service,  and  determines  on  the  basis  of 
the  criteria  discussed  above  that  the 
servicing  should  be  witnessed,  but  is 
unable  to  do  so  in  a  timely  manner  due 
to  resource  or  schedule  constraints.  In 
such  cases,  where  the  Coast  Guard 
inspector  informs  the  owner  or  operator 
that  he  or  she  will  not  be  available, 
these  proposed  rules  would  permit  the 
servicing  facility,  upon  the 
authorization  of  the  OCMI.  to  utilize  a 
third  party  inspection  organization 
acceptable  to  the  OCMI  to  witness  the 
servicing  on  behalf  of  the  OCMI.  The 
owner  of  the  servicing  facility  would  be 
responsible  for  the  cost  of  the  third 
party  inspector.  The  third  party 
inspection  organization  could  be  an 
appropriately  qualified  independent 
laboratory  inspector  or  an  inspector  or 
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surveyor  from  a  classification  society, 
working  on  a  fee  basis  paid  by  the 
facility.  For  servicing  facilities  located 
outside  the  United  States,  it  could  also 
be  the  maritime  safety  administration  of 
a  foreign  government. 

Inspection  and  Approval  of  Servicing 
Facilities 

These  proposed  rules  would  retain 
the  requirement  in  the  current 
regulations  for  a  Coast  Guard  insf)ector 
to  inspect  each  servicing  facility  and 
witness  certain  qualifying  tests  for  the 
initial  approval  of  the  facility.  Under 
proposed  §  160.151-41(c).  the  inspector 
would  witness  the  servicing  of  a  liferaft 
and  the  inflation  of  that  liferaft.  This 
single  inflation  is  a  reduction  from  the 
present  three  inflations  required  for 
servicing  facility  approval.  As  one 
comment  noted,  with  more  attention 
paid  to  the  quality  and  currency  of 
training  of  servicing  technicians  by  the 
manufacturer,  as  discussed  in  a  later 
section,  the  practical  testing  of 
technicians  at  the  servicing  facility  by 
the  Coast  Guard  should  become  less 
important, 

lithe  inspection  and  qualifying  test 
are  satisfactory,  the  facility  would  be 
approved  by  the  Coast  Guard  to  service 
inflatable  liferafts  for  U.S.  vessels.  As 
under  existing  regulations,  approval  of 
the  facility  would  be  limited  to 
servicing  only  those  makes  of  liferafts 
for  which  the  facility  has  been 
inspected.  This  procedure  is  similar  tq 
proposals  made  by  several  comments. 

Continuation  of  the  practice  of 
conditioning  Coast  Guard  approval  of 
servicing  facilities  on  manufadurer 
authorization  was  one  of  the  subjects 
specifically  covered  at  the  public 
meetings.  Sixteen  comments  supported 
the  Coast  Guard  continuing  to  approve 
only  servicing  facilities  authorized  or 
inspected  by  the  manufacturer.  One 
stated  that  consultation  and  supervisioii 
of  major  repairs  by  the  manufacturer 
was  important,  and  two  said  that  the 
issues  should  he  the  quaHfications  of 
the  facility  and  the  competence  of  the 
technician.  Two  comments  staled  that  it 
was  important  for  inspection  and  repair 
to  be  in  accordance  with  the 
manufacturer's  manual.  Two  comments 
stated  that  the  Coast  Guard  should 
approve  qualified  independent  servicing 
facihties,  and  that  a  servicing  facility 
should  not  be  subject  to  loss  of  approval 
except  for  cause. 

In  a  departure  from  the  present 
regulations,  approval  of  a  servicing 
facility  by  the  Coast  Guard  would  not  be 
conditional  upon  explicit  authorization 
by  the  liferaft  manufacturer  under  the 
rules  proposed  in  this  notice.  This 
would  allow  the  Coast  Guard  to  focus 


on  the  technical  qualifications  of  the 
sei  vicing  facility,  and  not  the  facility's 
bu  iiness  arrangements  with  the 
m{  nufacturer.  If  a  facility  has  currently 
trained  servicing  technicians  and  all  of 
th^  parts,  tools,  and  manuals  necessary 
to  properly  service  a  particular  make  of 
ran,  possession  of  documentation  of  a 
satisfactory  business  relationship  with 
tha  hferaft  manufacturer  would  have  no 
bearing  on  whether  a  facility  would  be 
approved  by  the  Coast  Guard. 
Cofisultation  and  supervision  of  maj6r 
repiairs  by  the  manufacturer  should  not 
generally  be  necessary,  since  the 
ma  lufacturer's  techniques  on  major 
rep  lirs  should  be  covered  in  servicing 
tec  mician  training  and  in  the  servicing 
maiual. 

F  reposed  §§  160.151-35(b)(3)  and 
16(  .151-35(b)(4)  would  require  that 
cur  -ent  manuals,  as  well  as  imique  parts 
am  tools,  be  made  available  to  qualified 
servicing  technicians  servicing  that 
manufacturer's  liferafts  and  that  a 
ma  lufacturer  have  a  training  program 
for  :ertification  of  servicing  technicians. 
Cui  rent  information  indicates  that 
reppir  parts,  tools,  and  survival 
eqi^pment  are  generally  available,  but 
coriments  are  specifically  requested  on 
theproposed  provision  that  would 
require  the  manufacturers,  as  a 
conjdition  of  their  approval,  to  make  any 
unit)ue  parts  and  servicing  tools 
available,  at  a  reasonable  cost 
determined  by  the  manufacturer,  to 
certified  technicians  servicing  that 
manufacturer's  liferafts. 

The  ANPRM  discussed  the  possibility 
of  requiring  manufacturers  to  inspect 
senjicing  facilities  annually,  and  be 
responsible  for  their  quality,  in  addition 
to  Qoast  Guard  and  third  party 
insoections.  The  Coast  Guard  has 
dec  ded  not  to  propose  a  requirement 
for  nanufacturer  inspections  since  the 
bus  ness  relationship  between  the 
mar  ufacturer  and  the  servicing  facility 
ecu  d  interfere  with  such  inspections, 
and  the  cost  of  such  a  requirement 
Gou  d  be  excessive  for  a  manufacturer 
witi  a  large  network  of  servicing 
facilities  world-wide.  However, 
protKJsed  §  160.151-35(b)(5)  would 
require  manufacturers  to  notify  the 
OClMl  whenever  they  become  aware,  by 
whatever  means,  of  servicing 
techjnidans  at  approved  servicing 
faci  ities  servicing  rafts  incorrectly,  or  of 
any  falsification  of  required  documents 
rela  ing  to  servicing  by  an  approved 
faci  ity. 

Servicing  Manaals 

ent  regulations  require  the  liferaft 
max  ufacturer  to  produce  a  servicing 
man  ual.  The  manual  has  instructions  on 
ope^g.  inspecting,  testing,  repairing. 


and  re;>acking  of  each  of  the 
manufacturer's  approved  liferafts.  The 
present  regulations  do  not  specifically 
require  the  manufacturer  to  keep  this 
manual  current,  but  a  system  of  service 
bulletins  is  normally  used  to  alert 
facilities  of  any  changes  to  procedures 
in  the  manual.  With  time,  these 
bulletins  accumulate  and  can  be  lost  or 
mislaid.  This  can  result  in  questions 
about  whether  or  not  a  servicing 
facility's  servicing  manual  is  current.  To 
make  sure  that  the  manuals  are  kept 
current,  proposed  §  160.151-35(b)(2) 
would  r{K]ULre  manufacturers  to  update 
their  manuals  at  least  annually,  and 
would  require  the  manufacturer  to  issue 
a  list  of  each  servicing  manual  revision 
and  bulletin  in  effect  at  least  once  each 
year.  The  manufacturer  would  be 
required  to  make  available  the  servicing 
manual  and  service  manual  revisions  to 
each  technician  who  has  successfully 
completed  the  manufacturer's  training 
described  in  §  160.l51-39(a)  or  (b) 
within  the  periods  specified  in 
§  160.151-41{e).  The  manufacturer 
could  accomphsh  the  annual  manual 
update  by  reissuing  a  complete 
corrected  manual,  by  issuing  revised 
pages  along  with  a  list  of  current 
manual  pages,  by  providing  an  annual 
listing  of  service  bulletins  and  manual 
revisions  in  effect,  or  simply  by  sending 
out  a  letter  that  says  no  changes  have 
been  made  to  the  manual  in  3ie  last 
year,  to  each  certified  servicing 
technician  that  received  a  servicing 
manual  from  the  manufacturer.  Under 
proposed  §  160.151-45(c),  each 
servicing  facility  would  be  required  to 
have  a  current  copy  of  the  servicing 
manual,  including  all  servicing  bulletins 
and  manual  revisions  in  effect  as 
indicated  on  the  current  annual  list. 
Servicing  tedmicians  would  be  required 
to  maintain  a  current  copy  of  the 
manual  and  all  revisions  and  bulletins 
issued  by  the  manufacturer. 

Training  of  Servicing  Technicians  and 
Inspectors 

The  existing  regulations  at  46  CFR 
160.051-6(d)(2)  require  approved 
servicing  facihties  to  be  staffed  by  one 
or  more  perscHis  documented  to  have 
satisfactorily  completed  a  factory 
training  course  in  the  servicing  of 
approved  inflatable  liferafts.  However, 
the  regulation  contains  no  requirement 
for  currency  of  training  or  refresher 
training.  Lack  of  current  training  has 
been  identified  as  a  contributing  factor 
in  several  incidents  of  improper  liferaft 
servicing. 

The  Coast  Guard  has  determined  that 
there  is  a  need  for  refresher  training.  A 
number  of  reports  of  deficient  servicing 
over  the  put  aeveral  years  have  been 
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'  attributable  to  lack  of  currency  or 
proficiency  by  the  servicing  technicians 
involved,  the  fact  that  a  technician  has 
"continuous  experience"  in  servicing  a 
particular  type  of  raft  does  not 
necessarily  mean  that  the  rafts  were 
serviced  correctly,  and  a  technician  may 
service  some  makes  of  rafts  only 
infrequently. 

Under  these  proposed  rules, 
manufacturers  would  be  required  to 
establish  and  maintain  a  training 
program  for  certification  of  servicing 
technicians,  including  both  initial 
training  and  refresher  training.  Each 
trainee  would  be  evaluated  at  the  end  of 
the  course,  and  only  those  successfully 
completing  the  evaluation  would  be 
given  a  certificate  indicating  their 
competence  to  service  the 
manufacturer's  liferafts.  This  rule  does 
not  propose  to  mandate  who  must 
receive  training  or  that  the  manufacturer 
must  provide  training  on  demand.  The 
Coast  Guard  requests  comments  on 
whether  the  industry  foresees  problems 
with  training  availability. 

Also  to  be  considered  is  the  manner 
in  which  the  training  is  delivered. 
Nothing  in  these  regulations  would 
limit  training  locations  to  the  U.S.  or  to 
the  manufacturer's  factory. 
Manufacturers  could  conduct  training 
wherever  there  is  sufficient  demand  for 
it.  Training  could  even  be  conducted  at 
individual  servicing  facilities  for  one  or 
two  technicians  at  a  time.  The  training 
could  be  provided  directly  by  the 
manufacturer  in  a  vocational-type 
classroom  setting.  Training  might  also 
be  conducted  for  one  or  more 
manufacturers  by  a  commercial  training 
organization  or  other  educational 
organization. 
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Servicing  of  Unapproved  Liferafts 

On  August  14,  1991,  the  Coast  Guard 
published  a  final  rule  containing  new 
safety  regulations  for  uninspected 
fishing  vessels  (56  FR  40364).  These 
rules  at  46  CFR  part  28  require  many 
fishing  vessels  to  carry  inflatable 
liferafts  for  the  first  time.  The 
regulations  include  "grandfathering" 
provisions  to  allow  fishing  vessels 
which  carried  unapproved  liferafts  prior 
to  the  effective  date  of  the  regulations  to 
continue  to  carry  those  liferafts  as  long 
as  they  were  serviced  annually  at  a 
Coast  Guard-approved  servicing  facility. 
Under  proposed  §  160.151-35(c). 
manufacturers  of  unapproved  liferafts 
could  establish  a  system  of  Coast  Guard- 
approved  servicing  facilities.  If  a 
manufacturer  of  unapproved  liferafts 
was  unwilling  to  participate,  the  Coast 
Guard  could  recognize  another 
appropriately  qualified  corporation  or 
individual  as  a  substitute  manufacturer 


for  the  purposes  of  Coast  Guard- 
approved  servicing.  This  corporation  or 
individual  would  have  to  perform  all  of 
the  functions  of  a  manufacturer  related 
to  servicing,  including  maintaining 
servicing  manuals  and  providing  service 
technician  training.  Such  a  procedure 
could  also  be  followed  for  "orphaned" 
liferafts  of  manufacturers  who  leave  the 
liferaft  manufacturing  business.  Three 
comments  expressed  concern  about 
such  an  occurrence.  The  rules  proposed 
in  this  notice  would  make  it  easier  for 
rafts  on  uninspected  vessels  to  be 
serviced  at  approved  facilities,  since 
Coast  Guard  marine  inspectors  would 
not  be  required  to  be  present  at  every 
servicing. 

Coast  Guard  approval  of  servicing 
facilities  for  unapproved  liferafts  would 
mean  that  the  Coast  Guard  could  also 
oversee  the  inspection  and  ser\'icing  of 
liferafts  approved  by  the  maritime 
administrations  of  other  countries. 
Many  foreign  ships  call  at  U.S.  ports 
and  need  to  have  their  liferafts  serviced 
here.  The  Coast  Guard  has  occasionally 
overseen  such  inspections  at  the 
specific  request  of  a  foreign  maritime 
safety  administration.  However,  the 
procedure  proposed  in  this  notice 
would  make  such  inspections  by  Coast 
Guard  or  third  party  inspectors  routine, 
and  would,  in  effect,  allow  reciprocal 
servicing  inspections  with  those 
countries  which  oversee  the  servicing  of 
liferafts  from  U.S.  vessels  taking  place 
in  their  countries.  International 
Maritime  Consultative  Organization 
(IMCO)  Maritime  Safety  Committee 
(MSC)  Circular  300  "Recommendation 
On  Servicing  Of  Inflatable  Liferafts". 
dated  February  2, 1981,  recommended 
that  maritime  safety  administrations 
oversee  the  inspection  and  servicing  of 
ail  inflatable  liferafts  in  their  countries. 
A  participant  in  one  of  the  public 
meetings  made  the  same  suggestion,  and 
one  comment  on  the  ANPRM  was  in 
favor  of  Coast  Guard  monitoring  of 
inflatable  liferaft  servicing  in  the  U.S. 
for  foreign  vessels. 

The  Coast  Guard  solicits  comments  on 
the  issue  of  servicing  of  unapproved 
liferafts,  and  the  resolution  of  problems 
which  might  arise  from  such  a 
procedure.  Included  in  this  issue  is  the 
handling  of  Coast  Guard-approved 
liferafts  from  uninspected  vessels  which 
have  either  not  been  serviced  regularly, 
or  have  been  serviced  at  an  approved 
facility  but  without  an  inspector 
present. 

Unauthorized  Liferaft  Servicing 

The  danger  presented  by 
unauthorized  servicing  organizations  is 
that  they  may  not  have  all  of  the 
manufacturer's  servicing  and  repair 


information,  they  may  not  have  access 
to  the  necessary  tools  and  repair  parts, 
and  they  may  not  know  with  certainty 
the  correct  method  of  packing  a  liferaft 
in  its  container  so  that  it  inflates 
properly  when  needed.  Each 
manufacturer's  liferafts  and  containers 
are  different,  so  a  servicing  organization 
that  is  fully  qualified  to  service  one 
particular  make  of  liferafts  is  not 
necessarily  qualified  to  service  the  rafts 
of  another  manufacturer. 

Because  Coast  Guard-approved  rafts 
used  on  merchant  vessels  are  presently 
inspected  by  a  Coast  Guard  marine 
inspector  when  they  are  serviced,  and 
because  servicing  records  are  cf;  ;n 
checked  by  another  Coast  Gu^ri 
inspector  when  the  raft  is  installed  on 
the  vessel,  unauthorized  servicing  is  an 
infrequent  problem  on  inspected 
vessels.  It  may  become  more  of  a 
problem  if  the  Coast  Guard  reduces  its 
frequency  of  inspections  at  the  servicing 
facility.  A  more  serious  problem 
concerns  rafts  on  uninspected  vessels, 
where  a  servicing  organization  that  is 
Coast  Guard-approved  to  service  certain 
rafts  on  inspected  vessels  attempts  to 
service  other  rafts,  for  which  they  are 
not  approved,  from  uninspected  vessels. 

Proposed  §§  160.151-47(e)  and  (f) 
would  require  an  approved  servicing 
facility  to  specify  which  makes  of 
liferafts  it  is  approved  to  service  when 
it  represents  itself  as  approved  by  the 
U.S.  Coast  Guard,  and  not  service  any 
liferaft  for  a  U.S.  registered  commercial 
vessel  unless  it  is  approved  by  the  Coast 
Guard  to  service  that  make  of  liferaft. 
Under  proposed  §  160.151-55.  Coast 
Guard  servicing  facility  approval  may  be 
withdrawn  for  any  organization  found 
to  service  liferafts  for  which  it  is  not 
approved.  The  regulation  may  ser\'e  .to 
discourage  unqualified  servicing  by 
denying  U.S.  Coast  Guard  approval  to 
unauthorized  servicing  facilities. 
However,  the  proposed  provisions  for 
remote  site  servicing  are  flexible  enough 
to  allow  for  servicing  of  any  liferaft  at 
any  approved  facility,  as  long  as  a 
servicing  technician  qualified  for  that 
make  of  liferaft  is  brought  in  to  do  the 
work  and  the  necessary  tools  and  repair 
parts  are  available. 

Remote  Site  Servicing 

The  present  regulations  were  written 
for  vessels  that  move  cargo  or 
passengers  from  one  port  to  another  and 
call  at  U.S.  ports  where  servicing 
facilities  are  readily  available.  They 
assume  that  while  the  ve,ssel  is  involved 
in  cargo  operations  or  otherwise 
detained  in  port,  the  liferaft(s)  can  be 
removed  from  the  vessel,  taken  to  an 
approved  facility  to  be  serviced,  and 
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then  returned  to  the  vessel  before  it  * 
leaves  port. 

Currently,  vessels  may  operate  away 
from  the  United  States  for  extended 
periods,  sometimes  in  areas  where  Coast 
Guard-approved  liferaft  servicing  is  not 
readily  available.  This  is  particularly 
true  for  mobile  offshore  drilling  units 
(MODU's)  and  the  vessels  that  attend 
them.  The  present  regulations  require 
that  a  liferaft  be  serviced  at  an  approved 
servicing  facility.  Since  these  vessels 
may  not  enter  ports  where  such 
facilities  are  available,  the  inflatable 
liferafts  must  be  shipped  back  and  forth 
from  the  vessel  to  a  distant  facility. 
Since  the  vessel  may  remain  in 
operation,  it  may  be  necessary  to  obtain 
a  substitute  liferaft  to  have  available 
while  the  vessel's  liferaft  is  being 
serviced.  Since  these  vessels  typically 
have  a  number  of  liferafts  that  have  to 
be  shipped  away  for  servicing,  this  can 
be  an  expensive  and  time-consuming 
procedure.  Delays  in  foreign  ports  have 
also  been  experienced  since  the  rafts 
contain  pressurized  cylinders, 
pyrotechnics,  and  other  materials  whose 
shipment  is  often  limited  or  controlled 
by  local  laws. 

A  similar  problem  may  be 
experienced  by  some  container  ships, 
RO/RO  vessels,  and  fast  turnaround 
tanker  operations,  where  the  ship  may 
not  remain  in  a  port  long  enough  to 
conveniently  send  the  liferafts  away,  to 
be  serviced. 

To  address  these  problems,  proposed 
§  160.151-49  would  provide  for 
servicing  liferafts  at  remote  sites,     - 
provided  that  the  facility  has  made  the 
appropriate  arrangements  to  ensure  that 
each  remote  servicing  site  meets  the 
applicable  requirements  for  a  servicing 
facility.  All  of  the  requirements  for 
notification  of  the  OCMI  and  the  OCMI's 
decision  on  whether  to  inspect  the 
facility  during  servicing  of  the  liferaft, 
would  apply  to  a  remote  site.  The 
servicing  facility  would  have  to 
assemble  a  portable  assortment  of  test 
equipment,  spare  parts,  and 
replacement  survival  equipment  to 
accompany  the  individual  doing  the 
servicing.  The  technician  doing  the 
servicing  would  have  to  make  sure  that 
the  space  provided  and  the  equipment 
available  meet  the  regulatory 
requirements  for  servicing.  A 
participant  at  one  of  the  public  meetings 
stressed  that  remote  site  servicing 
should  be  an  additional  endorsement  in 
the  approval  of  a  servicing  facility,  since 
it  would  be  necessary  to  have  special 
portable  equipment.  The  Coast  Guard 
agrees,  and  this  is  included  in  the 
procedure  proposed. 


icing  With  Conqpater-Aided 
ices- 

The  ANPRM  discussed  the  concept  of 
a  computer-aided  servicing  system.  The 
system  discussed  in  the  ANPRM 
includes  the  functions  of  a  servicing 
manual  and  much  of  the  test  equipment. 
The  system's  software  could  effectively 
inaude  all  of  the  requirements  for  a 
servicing  manual  and  lead  the  person 
seriricing  the  liferaft  through  the 
servicing  procedure.  Transducers  could 
be  Connected  to  the  computer  to  read 
we  ght,  temperature,  and  barometric 
pr«  ssure  measurements.  The  system 
ma  >r  be  particularly  well-suited  for 
ren  lote-site  servicing  arrangements. 

1  he  regulations  proposed  in  this 
not  ice  do  not  specifically  include  such 
a  s;  stem,  but  would  not  prohibit  the  use 
of  i  uch  a  system  as  a  tool  by  a  servicing 
fac  lity.  If  (he  system  offers  significant 
op<  rational  efficiencies  for  servicing 
fac  lities.  it  will  be  voluntarily  adopted 
by  hem.  It  is  the  position  of  the  Coast 
Gui  ird  that  the  system  does  not 
elii  linate  the  need  for  inspections,  since 
the  system  does  not  monitor  all  parts  of 
the  overall  servicing  procedure. 

Del  ecticm  of  Aging  StroGtaral 
Connections 

•flhe  current  fifth-year  CO2  inflation 
tesljof  a  raft  checks  the  gas  tightness  of 
the  seams  of  a  raft's  buoyancy  tubes,  but 
does  not  focus  on  structural 
conpiections,  which,  while  holding  the 
major  components  of  the  raft  together, 
do  not  not  come  in  contact  with  the 
infl  ation  gas.  It  is  possible  that  the  cold- 
cur  i  cements  now  conunonly  used  in 
the  fabrication  of  nha  have  produced 
seains  that  suffer  deterioration  at  a  faster 
rate  than  the  raft  fabric.  The  rafts 
recovered  from  the  loss  of  the  drill  rig 
"Odean  Ranger"  in  February  1982 
sho  ived  extensive  deterioration  in  their 
bin  59  tapes  and  floor  supports. 

L  nder  proposed  §  160.151-37(a)(2), 
the  servicing  manual  would  be  require<) 
to  c  ontain  instructions  on  checking  the 
raft  for  deteriorated  seams  and  foints.  In 
add  ition,  proposed  §  160.151-57(1)  adds 
a  te  it  of  the  integrity  of  the  seam 
con  necting  the  floor  to  the  buoyancy 
tub  I.  This  is  identical  to  the  Floor  Seam 
Tes  specified  in  the  new  IMO  liferaft 
sen  icing  recommendation. 

Neiiessary  Additional  Pressure  (NAP) 
Test 

Tne  new  IMO  recommendation  on 
life  aft  servicing  addresses  the  problem 
of  (  etecting  unsatisfactory  older  rafts  by 
the  addition  of  a  "Necessary  Additional 
Pre  isure"  (NAP)  Test,  incorporated  into 
this  notice  as  proposed  §  160.151-57(k). 
Thi  >  test  would  require  inflating  the 


liferaft  to  the  lesser  of  twice  the  working 
pressure  or  the  pressure  necessary  to 
produce  ,1  tensile  load  in  the  inflatable 
tube  fahr^r.  of  20%  of  its  required 
minimi::-;  tensile  strengtii,  then 
checking  For  qualitative  signs  of  seam  or 
material  uilure.  The  test  would  be 
required  to  be  performed  at  each 
servicing  for  rafts  over  ten  years  old, 
except  in  those  years  when  the  raft  is 
subjected  to  the  gas  inflation  test. 

Lifieraft  Painter  Length 

At  present,  SCH^S  Regulation  III/ 
38.3.2  specifies  a  painter  length  of  the 
greater  of  15  meters  w  tMnce  the  stowage 
height.  As  pwrt  of  the  amendment  of 
SOLAS  Chapter  IH  currently  in 
development,  the  IMO  Lifesaving, 
Search  and  Rescue  Sub-Committee  has 
tentatively  approved  a  change  to  this 
regulation  to  reduce  the  required  painter 
length  to  the  greater  of  15  meters  or  the 
stowage  height  plus  10  meters.  If  this 
change  is  approved  by  the  IMO 
Maritime  Safety  Committee  as  expected, 
it  would  be  incorporated  into  the  final 
rule. 

Stowage  Height  and  Equipment  Pack 
Markings  on  Containers 

The  1983  SOLAS  Amendments 
changed  the  requirements  related  to  the 
height  above  the  waterline  at  which  a 
lifcrsft  can  be  stowed.  The  maximum 
stowage  height  is  the  lesser  of  one-half 
of  the  length  of  the  painter,  or  the  height 
at  which  the  raft  was  drop-tested  by  the 
manufacturer.  Since  different  liferafts 
will  have  different  maximum  stowage 
heights,  this  information  should  be 
marked  on  the  liferaft  container.  Also 
required  to  be  marked  on  the  container 
is  a  description  of  the  type  of  emergency 
equipment  pack. 

Proposed  §  160.151-37(a)(12)  would 
require  the  servicing  manual  to  contain 
information  on  the  proper  marking  of 
the  maximum  permitted  stowage  height 
above  the  waterline,  and  the  "SOLAS 
A"  and  "SCMj\S  B"  equipment  pack     * 
provided.  Since  manufacturers  may 
choose  to  qualify  rafts  for  different 
stowage  heights,  the  marking  on  the 
container  is  the  best  wey  to  prevent  a 
raft  from  being  installed  in  an 
inappropriate  location.  Servicing 
facilities  must  be  responsible  for  this 
marking,  since  containers  may  be 
interchanged  or  replaced  in  servicing, 
and  since  the  servicing  facility  could 
effectively  alter  the  stowage  height  by 
changing  the  painter  length  in 
accordance  with  the  servicing  manual. 

Inspection  and  Replacement  of 
Survival  Equipment 

The  possibility  of  using  equipment 
other  than  Coest  Guard-approved 
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equipment  wa&oae  of  the  subjects 
specifically  covered  at  the  public 
meetings. 

The  Coast  Guard  has  nol  adopted  the 
suggestions  to  allow  the  use  of 
equipment  approved  te  die  SOLAS  74/ 
83  requirements  by  other  countries. 
SOLAS  74/83  does  not  contain  complete 
performance,  design,  or  quality  control 
requirranents  for  all  such  equipment.  In 
fact,  for  many  items  of  survival 
equipment,  SOLAS  74/83  does  not 
contain  any  design  or  performance 
requirements,  so  that  inferior  equipment 
not  complyKag  with  US.  requirements 
can  be  accurately  ciaiined  to  meet 
applicable  SOLAS  74/83  requirements. 
On  the  other  band,  there  are  many  items 
approved  by  other  maritime 
administrations  which  are  of  high 
quality,  and  may  even  exceed  the 
requirements  for  Coast  Guard-approved 
equipment.  These  proposed  rules  would 
allow  those  items  to  be  substituted  in 
some  limited  instances  as  discussed 
below.  In  the  foture.  maritime 
regulatory  reform  efforts  may  lead  to  a 
greater  degree  of  acceptance  of  foreign 
approval  of  lifesaving  equipment  on  a 
reciprocal  basis. 

The  rules  proposed  in  this  notice 
address  the  issue  of  survival  equipment 
in  two  ways.  First,  under  proposed 
§  160.151-45(o),  a.  servicing  facility 
must  have  a  complete  stock  of  survival 
equipment,  except  for  items  which  may 
be  procured  quickly.  Second,  under 
proposed  §  l«Q.151-53(d).  the  servicing 
facility  may  request  that  the  OCMI 
authorize  deviation  from  the  established 
servicing  procedure  when  necessary. 
This  deviation  could  include 
authorization  to  substitute  equipment 
when  the  required  Coast  Guard- 
approved  equipment  is  unavailable. 
Any  deviation  approved  by  the  OCMI 
on  this  basis  would  be  noted  on  the 
OCMI's  servicing  documentation  for 
reference  at  subsequent  servicings.  The 
OCMI's  decision  on  the  devi^on  would 
be  based,  in  part,  on  what  is  known 
about  the  equipment  that  the  servicing 
facility  proposes  in  substitution. 

A  participant  in  one  of  the  public 
meetings  suggested  that  the  OCMI's 
would  need  some  guidance  on  what 
survival  equipment  could  be  accepted 
in  these  situations.  Siace  there  is  no 
intematiooal  registration  of  approved 
equipnaent,  such  guidance  would  be 
difficult  to  provide  in  general  form. 
Each  instance  would  Irave  to  be 
considered  on  a  case-by-case  basis,  but 
woukl  generally  be  based  on  the  OCMI's 
determioatioa  o£  whether  a  i>articular 
piect:  of  equipment  would  be  equivalent 
to  applicable  Coast  Guard  requirements. 

The  rules  proposed  ia  this  notice  do 
not  envision  the  subslitutien  of  Ufecafts 


approved  by  other  comuries  for  liferafts 
approved  by  the  Coast  Guard.  Each 
SOLAS  74/83  signatory  country  is 
responsible  for  the  quality  and 
performance  of  lifesaving  equipment  on 
its  vessels.  There  are  no  "SOLAS"  or 
"IMO"  approvals.  However,  one  result 
of  the  1983  SOLAS  Amendments  has 
been  an  "internationalization"  of  liferaft 
design.  Some  manufacturers  produce 
the  same  liferaft  for  the  approval  of 
many  different  countries,  including  the 
United  States,  so  that  finding  Coast 
Guard-approved  Hferafts  in  foreign  ports 
should  become  easier.  These  issues  may 
be  addressed  as  part  of  the  Maritime 
Regulatory  Reform  initiative. 

Date  of  Servicing  and  Servicing 
Expiration  Date 

Proposed  §  16ai51-57(m}(3)  would 
require  that  a  sticker  be  affixed  to  each 
liferaft  container.  Information  on  the 
sticker  would  include  the  expiration 
date.  This  would  replace  the  sj'stem  of 
stamping  the  servicing  date  on  a  metal 
plate  on  the  container.  A  sticker  bearing 
an  expiration  date  should  be  easier  to 
use  and  more  informative  for  vessel 
operators  and  inspectors.  This  is 
especially  true  when  the  required  date 
for  servicing  is  extended  because  the 
raft  has  been  stored  under  controlled 
conditions,  as  provided  for  in  proposed 
§  160.151-57(n).  Section  160.151-57(n) 
would  allow  a  raft  stored  for  up  to  6 
months  from  date  of  manufacture  to  be 
placed  in  service  without  further 
servicing.  The  first  servicing  would  be 
due  no  later  than  one  year  from  the  date 
of  installation  on  board  a  vessel.  Section 
160.151=57(n)  adopts  the  policy 
currently  provided  for  in  Navigation 
and  Vessel  bispection  Qrcular  (NVrcO 
12-61.  Section  160.151-57(n}  also 
proposes  to  allow  new  liferafts  to  go  for 
two  years  before  their  first  servicing. 
The  two  year  servicing  extension  would 
not  apply  to  liferafts  used  on  vessels 
with  SOLAS  74/83  certificates,  since 
Regulation  III/19.8.1  of  SOL/VS  74/83 
requires  annual  liferaft  serviciaa. 

"rhe  Coast  Guard  has  provided  for 
limited  servicing  date  extensions  in  this 
proposal.  In  general,  however,  the  Coast 
Guard  position  is  that  annual 
inspections  are  wquicBd.  Raft  containers 
can  become  laden  with  moisture  in  a 
marine  envirounent,.  accelerating  the 
deterioration  of  the  raft  and  its 
equipment,  even  though  some  of  the 
equipment  has  a  nominal  borage  life  of 
three  to  five  yean.  Raft  containers  can 
be  damaged  during  vessei  operations  or 
cargo  handling  and  permit  water 
intrusion,  thereby  accelerating 
deterioration.  Temperature  and 
humidity  cycles  can  lead  to 
deterioration  and  corrosion  of  inflation 


system  component  leaifing  to  faihire  of 
the  inflation  system.  Some 
manufacturers  have  suggested  that 
vacuum  packing  of  the  liferaft  in  a 
plastic  package  inside  the  container  can 
extend  servicing  time.  If  proposed  by  a 
manufacturer,  the  Coast  Giiard  will ' 
consider  the  data  provided  and  decide 
if  the  procedure  warrants  an  extension 
of  the  servicing  expiration  date. 

Currently,  under  NVIC  12-61.  rafts 
stored  undef  controlled  conditions  from 
6  months  to  1  year  from  the  date  of 
raanufactLu^  are  opened  by  an  approved 
servicing  facility  in  the  presence  of  a 
marine  inspector  to  visually  check  the 
condition  of  the  raft,  check' and  weigh 
the  CO2  cylinder(s),  and  replace  the 
flashlight  batteries.  This  procedure 
effectively  waives  the  2-hour  inflation 
test  which  would  otherwise  be  required 
during  servicing.  After  checking,  the  raft 
is  repacked  by  the  approved  servicing 
facility  and  marked  as  having  been 
serviced  00  the  date  of  this  inspection;., 
with  regular  annual  servicing  due  one 
year  from  date  of  the  sUmp.  Rafts  in 
storage  longer  than  one  year  have  ta 
undergo  the  full  servicing  procedure. 
This  policy  on  storage  Las  been  in 
effect  for  ahnost  25  years  without  any 
evidence  that  liferafts  stored  and 
serviced  under  this  procedure  have  been 
any  less  satisfactory  than  those  ser\,-iced 
annually.  Instead  of  limiting  the 
procedure  to  newly  produced  liferafts 
held  in  controlled  conditions  between 
manufacture  and  installation  on  ship, 
these  proposed  rules  would  extend  it  to 
all  liferafts  that  have  been  folly  serviced 
and  then  stored  under  controlled 
conditions  (§160.151-57(n)(3)). 

There  have  been  cases  reported  where 
a  liferaft  that  was  sent  for  servicing  was 
suspected  of  not  having  been  inspected 
and  serviced  at  all.  Since  the  liferaft  is 
stored  in  its  container,  out  of  sight  of  the 
owner,  an  unscrupulous  organization 
might  be  tempted  to  simply  mark  the 
raft  container  with  the  indication  that  it 
had  been  serviced  without  rwnoving  ihe 
raft  from  the  container.  In  this  way  the 
foil  servicing  fee  could  be  collected 
without  the  servicing  organization 
having  to  do  any  work.  In  order  to  pla«» 
the  date  and  ida^ftcation  of  the 
servicing  facihty  on  the  raft  itself,  the 
raft  would  have  to  be  unpacked  and 
repacked,  guaranteeing  that  at  least  that 
much  had  been  done.  Any  doubt  about 
wrhether  or  not  a  facility  had  even 
opened  the  raft  could  bie  resolved  by 
examining  the  raft.  Proposed  §  1S).151-- 
57(m)(l)  would  require  that  the  canopy 
or  buoyancy  tubes  be  marked  with 
information  regarding  servicing 
including  the  servicing  date  and 
identification  and  location  of  the 
servicing  facility. 
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Servicing  Stickers  and  5iervicing 
Certificates 

As  discussed  above,  proposed 
§  160.151-57(m)(3)  would  require  the 
Kferaft  container  or  valise  to  have  a 
servicing  sticker  affixed  to  it.  The  use  of 
a  standard  servicing  sticker  is  intended 
to  discourage  liferaft  servicing  by 
unapproved  facilities,  and  to  ease 
enforcement  of  safety  regulations  by 
Coast  Guard  enforcement  personnel. 
One  comment  stated  that  such  a  system, 
if  adopted,  would  have  to  be  consistent 
between  all  servicing  facilities  and 
manufacturers.  The  Coast  Guard  has 
already  accepted  a  standard  servicing 
sticker  design  prepared  by  industry,  for 
optional  use  at  present.  These  stickers 
would  meet  the  proposed  requirements 
of  this  NPRM.  The  sticker  would  be 
required  to  be  approximately  4  by  6 
inches,  with  the  last  digit  of  the  year  of 
expiration  superimposed  over  a 
background  color  that  changes  for  each 
inspection  year.  The  required  color  for 
each  inspection  year  would  correspond 
to  the  colors  specified  for  recreational 
boat  number  validation  stickers  in  33 
CFR  174.15(c).  The  sticker  would  be 
required  to  be  marked  with  the  Coast 
Guard  identifying  insignia  described  in 
33  CFR  23.12(a),  which  should  make  it 
easier  to  prosecute  unapproved 
servicing  facilities  using  the  sticker  (or 
copies  of  it)  in  violation  of  the  terms  of 
its  acceptance  by  the  Coast  Guard.  Any 
person  desiring  to  reproduce  the  Coast 
Guard  identifying  insignia  must  obtain 
approval  from  the  Commandant  in 
accordance  with  33  CFR  23.12(c).  Under 
these  proposed  rules,  the  sticker  would 
replace  the  current  system  of  stamping 
the  servicing  date  on  a  metal  plate  on 
the  container. 

As  discussed  earlier,  NVIC  12-61 
currently  allows  rafts  stored  up  to  6 
months  from  date  of  manufacture  to  be 
placed  in  service  without  further 
servicing,  with  the  first  servicing  due  no 
later  than  one  year  from  the  date  of 
installation  on  board  the  vessel.  In  order 
to  help  identify  a  raft  in  this  category, 
the  raft  manufacturer  furnishes  the 
master  of  the  vessel  with  a  copy  of  the 
bill  of  sale  showing  the  manufacturer's 
name  and  address,  the  serial  number  of 
the  rafl,  the  date  of  manufacture,  and 
the  sale  date.  In  addition,  an  affidavit  is 
to  be  provided  showing  the  date  the  raft 
was  installed  on  the  vessel.  Both  the 
affidavit  and  bill  of  sale  are  to  be 
.  retained  on  board  the  vessel.  All  of  this 
paperwork  is  unnecessary  with  the 
sticker  system.  Any  servicing  certificate 
the  servicing  facility  issues  could  be 
endorsed  to  indicate  that  this  special 
inspection  pi  ocedure  was  used,  and  the 


s  ticker  would  indicate  the  expiration  of 
t  le  servicing  period. 

If  liferaft  manufacturers  develop  other 
Urays  to  extend  servicing  expiration 
( ates,  the  servicing  sticker  will 
a  ^commodate  those  extensions  more 
e  asily  than  if  the  date  of  servicing  is 
samped  on  the  metal  plate.  The 
servicing  facilities  would  be  responsible 
^r  obtaining  the  stickers.  A  servicing 
~  cility  or  a  group  of  servicing  facilities 
ight  print  their  own,  manufacturers 
ay  offer  stickers  to  facilities  that 
rvice  their  rafts,  or  an  industry 
lanization  might  arrange  for  their 
rinting. 

I  These  rules  would  not  require  the 
sicker  to  be  placed  over  the  joint  in  the 
ijferaft  container.  The  ANPRM 
discussed  this  possibility,  so  that  the 
s  icker  would  be  broken  whenever  the 
r  ift  is  opened.  This  would  be  an 
i!  nmediate  indication  of  unauthorized 
t  impering,  should  such  tampering 
0  ccur.  There  are  several  problems  with 
f  lacing  the  sticker  over  the  joint, 
ii  icluding  difficulty  in  adhering  tq  the 
j(  tint  gasket  material,  exposed  location 
[  ossibly  resulting  in  inadvertent 
c  amage,  and  movement  between 
c  antainer  parts  while  the  raft  is  being 
II  lOved,  which  might  break  the  sticker 
6  ven  though  the  container  has  not  been 
c  pened. 

The  ANPRM  discussed  the  possibility 
t  lat  the  sticker  could  replace  the 
s  srvicing  certificate.  In  that  case, 
sjrvicing  facilities  could  continue  to 
issue  servicing  certificates  even  if  Coast 
C  uard  regulations  did  not  include  such 
a  requirement.  The  rules  proposed  in 
t  lis  notice  would  still  require  the 
servicing  certificate,  but  comments  are 
uested  on  whether  or  not  the 

rtificate  requirement  should  be 

moved  if  the  servicing  sticker  is 

tained  in  the  final  rules. 

suance  of  Unique  Code  to  Each 
Approved  Servicing  Facility 

In  1981,  IMCO  (the  predecessor  of  the 
lO)  issued  "MSC  Circular  300"  which 
commended  the  issuance  of  an 
identification  number  to  each  approved 
'jrvicing  facility.  In  1992,  the  Coast 
^uard  assigned  such  numbers  to  all 
cisting  liferaft  manufacturers  and 
srvicing  facilities,  for  optional  use  on 
jrvicing  stickers.  The  purpose  of  the 
}de  is  to  enable  quick  and  positive 
lentification  of  a  servicing  facility  as 
^ne  that  has  been  approved  by  the  Coast 
duard.  Proposed  §160.151-57(m)(3)(iv) 
yould  require  that  the  servicing  facility 
lark  its  approval  code  on  the  servicing 
ticker. 


Raft  Markings  as  an  Aid  to  Search  and 
RRscue  (SAR) 

Another  reason  for  marking  the  raft 
with  the  identification  of  the  servicing 
facility  and  date  is  its  potential  use  in 
search  and  rescue. 

When  a  liferaft  is  found  at  sea  with  no 
one  aboard,  SAR  forces  want  to  know 
what  vessel  the  raft  came  from  as  soon 
as  possible.  For  this  reason,  the  22nd 
session  of  the  IMO  Lifesaving,  Search 
and  Rescue  Sub-Committee  in  February 
1991  prepared  a  draft  Assembly 
resolution  (subsequently  approved  by 
the  18th  IMO  Assembly  in  October  1993 
as  Assembly  resolution  A.759(18)) 
recommending  that  liferafts  be  fitted 
with  a  means  of  identifying  the  vessel 
on  which  a  raft  is  installed.  Specifically, 
in  recognition  of  the  fact  that  liferafts 
are  sometimes  moved  from  one  ship  to 
another  outside  of  the  normal  servicing 
cycle,  the  recommendation  calls  for  a 
means  of  identification  which  can  be 
easily  changed  without  the  necessity  of 
unpacking  the  raft.  An  example  would 
be  a  water  resistant  card  inside  a 
waterproof  canister  with  a  threaded  lid, 
attached  to  the  raft  by  a  cord  or  webbing 
and  secured  to  the  outside  of  the  raft 
container.  This  recommendation  is 
incorporated  in  these  proposed  rules  in 
§  160.151-17(c)  as  an  equipment 
requirement  for  new  rafts,  and  in 
§  160.151-57(m)(2)  as  a  servicing 
requirement  for  existing  rafts.  If  the 
name  of  a  vessel  is  not  known  when  the 
raft  is  serviced,  the  information  could  be 
added  when  the  serviced  raft  is  installed 
on  a  vessel. 

Fifth-Year  Inflation  Test 

The  current  special  fifth-year 
inspection  requirements  for  liferaft 
servicing  require  the  liferaft  to  be 
inflated  with  its  own  infiation  system. 
This  test  is  performed  by  removing  the 
folded  raft  from  its  container  and  then 
operating  the  fitted  gas  inflation  system. 
A  recent  problem  suggests  that  this  test 
should  be  done  with  the  raft  still  in  its 
container  with  all  retaining  bands  in 
place. 

The  problem  concerned  a  hose 
couphng  that  broke  when  a  raft  was 
inflated  in  its  container  during  the 
sample  lot  inflation  test  required  for 
new  liferafts.  The  manufacturer  also 
discovered  that  the  hose  failure  did  not 
occur  when  the  raft  was  inflated  in  its 
folded  condition,  but  outside  of  its 
container.  This  occurrence  indicates 
that  the  forces  on  parts  of  the  liferaft  can 
be  significantly  different  when  the 
inflating  raft  breaks  out  of  its  storage 
container. 

This  particular  occurrence  was 
discussed  in  the  ANPRM.  A 
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requireaiei^  to  indiids  th«  beses  in  the 
annual  inflaCioa  test  has  bemx  proposed 
in  §  160.1Sl-&7(b)(2).  However,  other 
parts  of  the  raft  may  also  ha  stnissed 
more  severely  when  the  raft  breaks  out 
of  its  container,  as  ctMnpared  to  infteting 
in  the  £akled  conditions  For  this  reason, 
proposed  §  160.151-S7ig>  would  requ ire 
the  fifth  yea*  iB&eti«ift  twt  to  be  initiated 
with  the  raft:  inside  its  storage  container, 
with  any  retaining  bands  Lb  place. 

After  CO2  inflation,  these  proposed 
rules  would  allow  the  raft  to  he  deflated 
and  refilled  with  air  to  check  the 
integrity  of  the  inflated  buoyancy  tubes. 
Air  is  used  to  check  new  liferafts,  and 
raft  fabrics  am  somewhat  more 
permeable  to  CO2  than  they  are  to  air. 
Testing  with  COj  may  theiefoce  result  in 
a  false  indication  of  raft  fabric  porosity, 
if  pressure  loss  slightly  exceeds  the 
permissible  percentage.  Such  rafts 
would  probably  pass  an  air  inflation 
test,  and  would  be  pertectly  serviceable. 
This  proeedurs  is  not  speofieaily 
addressed  in  the  ejusting  regulation. 

IMQReconunendatioiis  on  Servicing  of 
Inflatable  Liferafts 

Several  revisions  to  the  servicing 
requirements  are  proposed  in  order  to 
be  consisterti  with  International 
Maritime  Organization  (IMO)  Resolution 
A.761(18)  "Conditions  For  The 
Approval  Of  Servicing  Stations  For 
Inflatable  Liferafts  "  dated  July  20, 1993, 
and  IMO  Maritime  Safety  Committee 
(MSQ  Circular 300  "Reeonuaendation 
On  Servicing  Of  InflatabJe  Liferafts" 
dated  February  2, 19ai.  Resolution 
A.761(l8)  updates,  combines,  and 
supersedes  the  previous  IMO 
Recommendations  in  resolutions 
A.273(VIIl),  A.333(IX1.  and  A.693(17). 

Eight  cooHients  fiavcied  alignment 
with  IMORecomnieDdations,  with  one 
adding  that  it  would  iiuirease  the 
availability  of  liferaft  senieing  fecilities 
for  U.S.  vessels  worldwide.  One 
comment  stated  that  ahgnnent  with 
IMO  Recommendations  would  not  be 
practical,  but  did  not  explain  why  it 
would  not  be  practicaL  The  Coast 
Guard's  position  is  that  most  currently 
approved  servicing  facilities  would 
meet  these  standerdsy  which  include  the 
following: 

1.  Servicing  would  be  required  to  take 
place  in  hiUy  enclosed  spaces  (indoors). 
The  space  would  be  required  to  be 
ventilated,  but  free  of  drafts,  and 
smoking  would  not  be  permitted 

(§§  16a.l51-43(a)(2)»  maad  (10)). 

2.  Sufficient  space  would- have  to  be 
available  for  the  nuraber  of  liferafts 
expected  to  be  serviced  at  any  one  time. 
The  ceiling  would  have  te  be  high 
enough  te  bold  a  &dly  inflated  liferaft  of 
the  largest  size  to  be  secviccd 


(§§  160.151-*3(a)t3)aa«m».  The 
ANPRM  discussed  a  re^iienent 
consistent  with  the  previous  IMO 
Recommendation,  which  would  have 
required  a  ceiling  high  enough  to  allow 
overturning  of  the  laiiqgest  liferaft  to  be 
serviced  with  the  Weraft  inflated.  Two 
comments  stated  that  this  was 
unnecessary.  The  new  Recommendation 
in  resolution  A.761(lffJ  does  not  require 
that  the  ceiling  be  high  enough  to 
overturn  the  raft,  but  does  require  that 
an  equally  efficient  means  of  facilitating 
the  inspection  of  bottom  seams  be 
furnished.  This  requirement  has  beeu 
incorporated  in  the  NFl^iI  (§  160.151- 
43(a)(4)).  For  example,  the  liferaft  could 
be  partially  deiiated  and  overturned  to 
gain  access  to  the  bottom  of  the  liferaft. 
Although  a  lower  ceiling,  height  may  be 
an  inconvenience  (br  the  servicing 
facility,  it  would  not  prevent  approval 
of  a  facility. 

3.  The  floor  wouW  have  fo  be  covered 
or  coated  with  a  surfece  that  can  be 
cleaned  {§  160.J51-43(a)t5)).  However, 
carpets  would  not  be  prohiljited  as  was 
proposed  in  the  ANPRM.  The 
prohibition  on  carpets  in  the  old  IMO 
RecommendatioQ  was  irrtended  to 
protect  natural  rubber  coated  iifBrafts 
from  copper  oxidation,  a  destructive 
process  which  can  arise  from  contact 
with  brass  debris  from  inflation 
hardware  caught  m  the  carpet  fibers. 
Such  debris  can  be  very  difficult  to 
remove  completely.  Two  comments 
pointed  out  that  many  servicing 
facilities  do  not  service  natural  rubber 
coated  liferaf^,  and  therefore,  can  or 
should  use  a  carpeted  service  area.  The 
Coast  Guard  agrees  and  has  not 
included  a  pro^hition  en  carpet  in 
theseproposed  rules. 

4.  The  temperature,  and  where 
necessary,  the  rektive  humidfty  in  the 
servicing  space  wooid  have  to  be 
sufficiently  coom>lkd  to  ensure  that 
servicing  can  be  carried  out  fS  160.151- 
43(aK7)).  One  cotmnent  suggested  that 
the  rules  include  a  requirement  for 
temperature  and  humidity  ( ontrolled 
servicing  environmantSv  One  comment 
suggested  that  the  temperature  he 
controlled  to  within  5  T  during  the  test 
period.  The  proposod  regototion  would 
require  the  ability  to  maintain  an  even 
terapCTature  dturoig  senridng.  The 
specific  suggestion  to  require 
environmental  control  to  within  5  'F 
was  not  adopted,  since  it  would 
incorrectly  imply  that  the  inspector 
must  verify  the  operation  oi  the  heating, 
ventilating,  and  air  conditioning  system. 
The  working  pressme  leekai^  test 
procedure  does  specify  that 
(mathematical)  comficnsatiaa  must  be 
made  for  temperatute  variationa  during 
each  test,  hut  docs  act  Ihait  the  range 


in  which  the  temperature  roav  vary 
during  the  test.  Comments  are  invited 
on  whether  or  not  a  temperature  range 
limit  should  be  specified  during  the 
working  pressure  leakage  test. 

5.  Separate  areas  would  have  to  be 
provided  for  various  functions  to  ensure 
that  servicing  can  be  carried  out 
efficiently  (§  160.151-43(bD.  The  GoesI 
Guard  has  not  included  a  definition  of 
"separate  area"  as  suggested  by  one 
comment.  The  separate  areas  can  be 
separate  rooms  or  just  designated  parts 
of  the  same  room.  As  long  as  servicii^ 
can  be  carried  out  in  the  space  in  an 
orderly  manner,  the  separate  areas 
would  not  have  to  meet  specific 
standards.  Another  comment  suggested 
that  storage  of  pyrotechnics  in 
accordance  with  local  safety  codes 
wotild  be  satisfactory  as  long  as  they  are 
stored  away  from  the  servicing  arc&  No 
special  requirement  is  included  for 
pyrotechnic  storage,  such  as  a  "safe  aad 
secure  magazine,  in  accordance  with 
local  safety  codes"  as  discussea  ia  the 
ANPRM.  Such  a  requirement  would  be 
related  to  the  safety  of  the  facility  and 
its  employees,  rather  than  to  the  quality 
of  liferaft  ser\icing.  Servicing  facilities 
will  be  located  in  many  different 
jurisdictions,  all  with  their  own  local 
requirements  for  storage  of  matcrjafs  of 
this  type. 

6.  The  liferaft  storage  area  would  have 
to  provide  for  rafts  to  be  stored  no  aiere 
than  two  high,  and  not  subjected  tso 
excessive  loeds  (§  16aiSl-4 31a )(»)). 
The  wording  of  the  proposed  parag»apb 
is  intended,  as  two  comments  suggested, 
to  make  it  clear  that  the  two  high 
stacking  limit  refers  to  stacking  rafts,  on 
top  of  each  other,  and  does  not  limit  the 
height  of  any  rarJc  or  shelf  s>*stem. 

7.  A  source  of  pressure  toinflate  the 
rafts  and  a  vacuum  source^o  deflate 
them  would  be  required  (§  160.151- 
45(g)  and  (h)). 

8.  Facilities  that  service  davit- 
launched  liferafts  would  be  required  fo 
be  equipped  with  appropriate  means  fior 
conducting  the  load  test  (§  16a  151- 
45(p)). 

9.  Small  raft  servicing  tools  would  be 
required  to  be  stored  on  a  tool  board 
that  cleariy  indicates  where  each  tooi  is 
to  be  stowed,  or  an  equivalent  means  to 
make  sure  that  no  tools  are  left  in  the 
liferaft  when  it  is  repacked  (§160.151- 
45(r)). 

10.  IMO  resolution  A.761fl8)  states 
that  "statistical  records  should  be 
prepared  on  all  liferafts  serviced, 
indicating,  in  particular,  defects  found, 
repairs  carried  out  and  units 
condemned  and  withdrawn  from 
service.  Such  statistics  should  be 
available  to  the  Administration. '  This 
information  would  be  used  by  th* 
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Administration  (the  Coast  Guard  in  this 
case)  to  determine  if  any  particular 
type(s)  or  make(s)  of  liferafts  shqw  an 
unusual  or  dangerous  pattern  of  defects. 
Proposed  §  160.151-57(r)  would 
implement  this  recommendation, 
requiring  that  the  specified  records  be 
forwarded  to  the  local  OCMl  annually. 
This  information  would  be  used  to 
correct  the  problems  identified  either  by 
requiring  the  manufacturers  to  modify 
their  equipment  or  to  correct  their 
servicing  procedures.  Similar 
information  on  defects  is  now  collected 
by  Coast  Guard  inspectors  as  they 
observe  the  servicing  of  individual 
liferafts.  The  OCMI  files  an  "Equipment 
Failure  Report"  with  the  Commandant 
when  significant  problems  are  found. 

Since  Coast  Guard  inspectors  would 
not  attend  the  servicing  of  every  iiferaft 
under  the  procedures  proposed  in  this 
notice,  the  report  on  defects  by  the 
servicing  facility  is  necessary.  Reports 
on  defects  do  not  have  to  be  in  any 
particular  form  to  be  useful,  so  the  Coast 
Guard  does  not  presently  intend  to 
develop  a  special  defect  reporting  form. 
However,  a  standard  form  might  be 
helpful  in  identifying  critical  areas  and 
repetitive  failures,  and  could  reduce  the 
time  spent  in  reporting  defects  to  the 
Coast  Guard.  Comments  concerning  the 
desirability  of  a  standard  form  for 
reporting  defects  are  solicited.  As  an 
alternative,  manufacturers  might  wish  to 
include  a  suggested  defect  report  format 
in  their  servicing  manuals. 

One  comment  suggested  that  servicing 
facilities  send  a  report  listing 
discrepancies  noted  to  the  servicing 
facility  that  previously  serviced  the 
Iiferaft.  Proposed  §  160.151-57(r) 
requires  the  servicing  facility  to  notify 
the  OCMI  immediately  of  any  critical 
defects  it  finds  which  may  affect  other 
liferafts.  The  OCMI  can  then  take  steps 
to  notify  the  previous  servicing  facility 
if  this  is  appropriate.  The  Coast  Guard 
has  no  objection  to  servicing  facilities 
voluntarily  notifying  each  other  of 
discrepancies.  This  could  be  an 
excellent  way  for  the  industr>-  to  police 
itself. 

A  related  requirement  is  located  in 
proposed  §  160.151-57(q).  The  servicing 
facility  would  be  required  to  keep  a 
record  of  each  Coast  Guard-approved 
inflatable  Iiferaft  it  services  for  at  least 
five  years.  This  time  period  is  specified 
in  the  IMO  recommendation  on  Iiferaft 
servicing,  and  would  ensure  that  the 
special  fifth  year  servicing  record  would 
be  available  for  every  Iiferaft,  if  it  is 
needed. 


Re  luirements  for  Improved  Inflatable 
Lil  n-aft  Stability 

'  'he  Coast  Guard  published  an 
A^  PI^  on  inflatable  lifieraft  stability  in 
the  Federal  Register  on  June  29, 1981 
(4e  FR  33341)  (1981  ANPRM).  The  1981 
A^  PRM  presented  a  summary  iSf 
rea  sarch  eflorts.  sea  trials,  and  yachting 
cas  ualties  from' this  country  and  Europe, 
an(  invited  comments  on  suggested 
are  is  of  consideration  that  the  Coast 
Gu  ird  saw  as  relevant  to  regulatory 
act  on.  A  public  hearing  on  the  1981 
A^  PRM  was  held  on  September  1. 1981 
at  J.S.  Coast  Guard  Headquarters  in 
Wi  shington,  DC. 

1  he  Coast  Guard  published  an  NPRM 
on  inflatable  Iiferaft  stability  in  the 
eral  Register  on  January  11, 1985 
FR  1558)  (1985  NPRM).  That  1985 

presented,  for  the  first  time, 
ral  specific  design  and  testing 
irements  for  improving  stability 
the  Coast  Guard  proposed  for 
usion  in  revised  approval 
irements  for  infiatable  liferafts. 

i  artly  as  a  result  of  the  comments  on 
tht  1985  NPRM,  as  well  as  the  results 
of  urther  model  testing  at  the  Coast 
Gu  ird  Research  and  Development 
Cei  Iter  in  1989,  this  NPRM  proposes 
mo  difications  to  the  stability 
re<  uirements  different  from  the  ones 
pn  posed  in  the  1985  NPRM. 

■  Tie  Coast  Guard  received  comments 
on  the  proposed  stability  regulations 
fro  n  14  different  parties,  representing 
inflatable  Iiferaft  manufacturers,  vessel 
opArators,  designers  and  inventors, 
another  Federal  agency,  and  a  foreign 
maptime  safety  administration.  Most  of 
the  comments  agreed  that  some  stability 
imbrovement  was  needed,  although 
SOI  le  had  objections  to  the  specifics  of 
th(  proposal,  or  made  alternative 
pr<  posals.  Two  comments  opposed  the 
pn  posals  on  the  basis  that  heavily 
ba!  lasted  liferafts  were  untried  and 
un  )roven.  or  that  a  heavy  ballast  system 
C01  lid  result  in  damage  to  an  inflatable 
lif(  raft. 

or  the  reasons  discussed  in  both  the 
19  il  ANPRM  and  the  1985  NPRM,  the 
Co  ist  Guard's  position  is  that  Iiferaft 
sta  )ility  improvement  is  necessary. 
He  ivily  ballasted  liferafts  have  been  in 
sei  vice  for  15  years  or  more,  and  have 
be(  n  successfully  used  in  a  number  of 
cai  ualties.  Tests  sponsored  by  the 
go'  ernments  of  the  United  Kingdom 
an  i  Iceland,  which  were  also  discussed 
in  he  previous  rulemakings,  make  it 
cl«  ar  that  increased  water  ballast  will 
im  Drove  heavy  weather  Iiferaft  stability. 
Th  ?  experiences  of  survivors  in  heavily 
ba  lasted  liferafts,  which  were 
re<  ounted  with  some  of  the  comments 
an  1  at  the  public  hearing,  make  it  clear 


that  heavily  ballasted  liferafts  can  be 
designed  so  that  they  are  effective  and 
yet  can  withstand  the  most  severe 
conditions  without  damage.  The  Coast 
Guard  has,  therefore,  concluded  that 
stability  improvement  through  the  use 
of  heavy  ballast  systems  is  needed  and 
is  practical.  The  remaining  issues  which 
the  Coast  Guard  must  address  are  what 
kind  of  stability  improvements  should 
be  required,  and  what  kind  of  design, 
performance,  and  test  requirements 
should  be  imposed.  The  purpose  of  the 
heavy  ballast  stability  proposals  in  this 
notice  is  to  refine  the  proposals  made  in 
the  1985  NPRM. 

There  are  several  heavy  ballast 
designs  competing  to  be  recognized  as 
the  most  appropriate  and  effective.  The 
three  most  common  are  the 
hemispherical,  toroidal,  and  UK/ 
Icelandic  ballast  systems.  These  varying 
designs  were  illustrated  and  discussed 
at  some  length  in  both  the  1981  ANPRM 
and  1985  NPRM,  and  will  not  be 
repeated  here  in  detail. 

The  inventor  and  manufacturer  of  the 
hemispherical  ballast  system  and 
another  comment  supported  the 
hemispherical  system  as  the  most 
effective.  One  comment  was  critical  of 
the  hemispherical  system.  Another 
doubted  that  the  hemispherical  system 
could  pass  the  3  m  drop  test  required  of 
inflated  davit-launched  inflatable 
liferafts.  Three  comments  urged  the 
Coast  Guard  to  adopt  the  same 
standards  as  the  United  Kingdom  and 
Iceland  (referred  to  hereinafter  as  the 
UK/Icelandic  system).  This  system 
relies  not  only  on  large  evenly- 
distributed  water  pockets,  but  on'an 
improved  sea  anchor  as  well. 

The  only  conclusive  way  to  determine 
the  best  stability  system  is  through 
comparative  testing.  The  best  full-scale 
testing  of  this  type  was  conducted  by 
the  United  Kingdom  and  Iceland  in  * 
1980  and  1981.  This  test  series  was 
discussed  hilly  in  the  1981  ANPRM  and 
the  1985  NPRM.  This  testing  clearly 
showed  how  increased  water  ballast 
could  improve  Iiferaft  stability,  and 
formed  the  basis  for  the  UK/Icelandic 
stability  requirements.  Unfortunately,  as 
one  comment  pointed  out,  the  test  series 
did  not  include  liferafts  with  either  the 
hemispherical  or  toroidal  stability 
systems.  The  UK/Icelandic  system  uses 
less  water  ballast  than  either  the 
hemispherical  or  toroidal  systems,  and 
in  addition  it  depends  upon  an 
improved  sea  anchor  as  an  essential  part 
of  the  stability  sy.stem. 

Several  comments  addressed  the  use 
of  sea  anchors.  Two  comments 
suggested  that  sea  anchors  were 
important  and  that  the  Coast  Guard  did 
not  place  sufficient  importance  on  the 
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contribution  of  sea  anchors  to  Iiferaft 
stability. 

The  proposed  stability  requirements 
in  this  NPRM  do  not  rely  solely  on  sea 
anchors  for  stability  because,  although  a 
sea  anchor  streams  upwind  of  the 
Iiferaft,  waves  may  come  from  different 
directions  in  a  storm.  The  sea  anchor 
becomes  increasingly  less  effective  as 
the  angle  between  wind  direction  and 
wave  direction  increases.  At  angles  of 
90°  or  more,  a  sea  anchor  is  virtually 
ineffective. 

Recent  comparative  testing  in  the 
United  States  has  focused  on  model 
testing.  In  1979,  the  Coast  Guard 
sponsored  rigid  model  tests  in  a  wind 
tunnel.  These  tests  were  discussed  in 
the  1981  ANPRM.  In  1989,  the  Coast 
Guard  Research  and  Development 
Center  (R&D  Center)  completed  a  series 
of  model  tests  using  a  rigid  Iiferaft  body 
with  flexible  stability  appendages  in  a 
wave  tank.  The  liferafts  modeled 
included  a  conventional  Iiferaft  with 
very  small  water  pockets,  a  toroidal 
stability  system,  and  a  hemispherical 
stability  system.  The  waves  generated 
consistently  capsized  the  conventional 
Iiferaft  model,  but  rafts  with  both  the 
hemispherical  and  toroidal  stability 
system  did  not  capsize.  Both  models 
appeared  to  pass  through  the  waves  in 
a  similar  manner.  A  copy  of  the  R&D 
Center  test  report  has  bfeen  placed  in  the 
docket  for  inspection  and  copying,  and 
is  available  for  sale  through  the  National 
Technical  Information  Service  (see 
ADDRESSES  section  of  this  NPRM). 

The  Coast  Guard  has  decided  to  base 
its  stability  proposals  at  this  time  on  the 
hemispherical  and  toroidal  stability 
systems,  although  neither  design  will  be 
mandated.  In  spite  of  the  claims  and 
theories  advanced  so  far  on  the  merits 
of  the  particular  systems,  there  are  no 
test  resuhs  to  date  that  conclusively 
indicate  the  superiority  of  one  system 
over  the  other.  The  1985  NPRM 
proposed  several  requirements  and  tests 
to  determine  Iiferaft  stability.  These 
included  a  minimum  water  volume  for 
stability  appendages,  requirements  for 
distribution  and  arrangement  of  the 
stability  appendages,  a  lift-out  force  test, 
a  maneuverability  test,  a  helicopter 
rescue  compatibility  test,  and  an  at-sea 
test.  In  this  NPRM  the  Coast  Guard 
proposes  all  of  these  requirements  in  a 
modified  form,  with  the  exception  of  the 
helicopter  rescue  compatibility  test. 

Minimum  Water  Volume  for  Stability 
Appendages 

The  1985  NPRM  proposed  a 
minimum  volume  of  water-filled 
appendages  equal  to  the  volume  of  the 
principal  buoyancy  compartments  of  the 
raft  (0.096  m^  (3.4  ft^)  for  each  person 


the  Iiferaft  is  approved  to 
accommodate).  Section  160.151- 
17(a)(2)(i)  of  this  NPRM  proposes  a 
minimum  volume  of  0.08  m'  (2.85  ft') 
times  the  number  of  persons  which  the 
Iiferaft  is  approved  to  accommodate. 
Although  this  appears  to  be  a  reduction 
in  the  minimum  volume  originally 
proposed,  the  previous  NPRM  did  not 
take  into  account  the  reduction  in  the 
effective  volume  created  by  openings 
designed  to  admit  water  into  the 
appendages.  The  volume  is  to  be 
calculated  using  the  bottom  of  the 
lowest  opening  in  the  appendage  as  the 
height  of  the  appendage,  and  by 
deducting  the  volume  of  any  objects 
inside  the  appendage.  As  in  the  1985 
NPRM,  the  minimum  volume  proposed 
by  this  NPRM  is  intended  to  be 
consistent  with  the  volume  of  both  the 
hemispherical  and  toroidal  stability 
systems  that  are  now  part  of  some  Coast 
Guard-approved  liferafts. 

The  UK/Icelandic  system  uses  a 
minimum  stability  appendage  volume  of 
about  0.02  m3  times  the  number  of 
persons  which  the  Iiferaft  is  approved  to 
accommodate,  although  a  six-person 
Iiferaft  must  have  as  much  as  0.042  m' 
per  person.  This  proposal  would, 
therefore,  require  two  to  four  times  the 
volume  of  water  ballast  required  of  the 
UK/Icelandic  system. 

The  Coast  Guard  would  prefer  to  use 
performance  requirements  wherever 
possible,  but  since  the  scientific 
investigation  of  Iiferaft  stability  is  not 
complete,  it  is  not  possible  to 
completely  define  Iiferaft  stability 
systems  in  terms  of  performance 
requirements.  The  requirements  for  the 
UK/Icelandic  system,  specifying  the 
shape,  size,  and  number  of  stability 
appendages,  are  even  more  design 
restrictive  than  those  proposed  here. 

The  volume  selected  is  intended  to 
incorporate  the  two  heavily  ballasted 
designs  now  approved  by  the  Coast 
Guard.  The  hemispherical  system  has  a 
long  and  admirable  record  of  saving 
lives,  primarily  in  fishing  vessel 
casuahies.  The  toroidal  system  similarly 
has  a  long  record  of  effectiveness,  and 
has  been  used  by  the  Coast  Guard  for 
over  ten  years  on  'ts  search  and  rescue 
liferafts.  As  indicated  by  some  of  the 
comments,  it  is  not  known  if  the 
proposed  minimum  volume 
requirement  represents  the  optimum  in 
Iiferaft  stability,  but  further  revisions  to 
the  stability  requirements  may  be 
proposed  as  scientific  investigations 
into  Iiferaft  stability  continue.  It  is 
known  that  heavy  water  ballast  systems 
of  this  size  are  effective  in  improving 
stability,  and  can  be  made  so  that  they 
will  not  damage  the  Iiferaft  in  heavy 
seas. 


Requirements  for  Distribution  and 
Arrangement  of  the  Stability 
Appendages 

Section  160.151-17(a)  proposes 
several  requirements  for  the  design  of 
the  Iiferaft  and  the  stability  appendages. 
These  requirements  include  the 
following: 
— Each  Iiferaft  larger  than  8-person 

capacity  must  have  a  waterplane  of 

circular  or  elliptical  outline;  or. 

alternatively,  a  hexagonal,  octagonal. 

or  similar  outline  approximating-a 

circular  or  elliptical  shape. 
—The  appendages  must  be  securely 

attached  and  evenly  distributed 

around  the  periphery  of  the  exterior 

bottom  of  the  Iiferaft. 
— A  stability  system  must  consist  of  at 

least  two  separate  parts  so  that 

damage  to  one  part  will  permit  at  least 

half  of  the  required  total  volume  to 

remain  intact. 
— The  system  must  provide  openings  in 

or  between  the  stability  appendages  to 

limit  the  formation  of  air  pockets 

under  the  Iiferaft. 

Larger  liferafts  with  long  straight  sides 
are  more  susceptible  to  wind  and  wave 
effects  than  those  rafts  which  more 
closely  approximate  a  circular  shape. 
This  proposal  was  not  part  of  the 
previous  NPRM,  but  one  comment 
addressed  the  effects  of  wind  on 
stability.  The  Coast  Guard  agrees  that 
wind  effects  are  less  significant  on 
round  liferafts.  This  proposed 
requirement  is  also  consistent  with 
generally  accepted  industry  practice. 
Comments  are  requested  on  this 
proposed  requirement,  specifically, 
whether  an  alternative  requirement 
would  be  more  appropriate,  such  as 
requiring  a  minimum  of  six  or  eight 
sides  on  a  polygonal  Iiferaft,  and  a 
limitation  on  the  length/width  ratio. 

The  UK/Icelandic  system  requires  5 
pockets  in  4-8  person  liferafts,  7 
pockets  in  9-16  person  lifierafts.  and  11 
pockets  in  17-25  person  liferafts.  As 
discussed  above,  the  proposed 
requirements  in  this  notice  are  based  on 
the  performance  of  hemispherical  and 
toroidal  systems.  While  the  toroidal 
system  does  use  multiple  sections,  the 
hemispherical  system  operates 
successfully  with  one  Uuge  chamber  and 
a  small  toroidal  section.  Consequently 
these  proposed  rules  do  not  propose  to 
require  a  specific  number  of  stability 
appendages. 

This  NPRM  does  not  propose  to 
require  a  continuous  skirt  around  the 
Iiferaft  to  deflect  wind  and  waves.  To 
comply  with  the  stability  performance 
requirements  proposed  by  this  rule,  a 
skirt  might  be  needed  only  if  the 
stability  system  allowed  the  lifer.ift  lo 


liFl  out  of  the  water  and  expose  the 
underside  of  the  liferaft  to  wind  and 
waves.  The  hemispherical  stability 
system  is  currently  the  only  one  which 
is  intended  to  allow  the  liferaft  to  lift 
out  of  the  water,  and  the  skirt  is  an 
inherent  part  of  this  design. 

Lift-Out  Force  Test 

Proposed  §  160.151-29(a)  contains  a 
lift-out  force  test.  It  makes  several 
significant  changes  to  the  test  proposed 
in  the  January  1985  NPRM.  Several 
months  after  the  close  of  the  comment 
period  on  the  1985  NPRM.  the  Coa.st 
Guard  contracted  for  an  experimental 
lift-out  force  test  with  a  variety  of 
inflatable  liferafts.  The  report  of  the  test 
was  not  published  as  a  formal 
document,  but  copies  were  distributed 
to  liferaft  manufacturers.  A  copy  of  the 
report  has  been  placed  in  the  docket  for 
examination,  and  the  Coast  Guard 
Survival  Systems  Branch  will  provide 
one  copy  to  each  person  requesting  one 
(see  ADDRESSES  section  of  this  NPRM). 

The  procedure  published  in  the  1985 
NPRM  required  the  lift-out  force  to  be 
at  least  equal  to  the  theoretical  vertical 
component  of  the  capsizing  moment 
created  by  hurricane  force  winds  (63 
knots).  The  results  of  the  test  were  that 
all  of  the  liferafts  met  the  proF>osed 
criterion,  including  those  with  small 
conventional  stability  pockets.  This  was 
a  result  predicted  by  two  comments. 
The  Coast  Guard  concluded  that  the 
proposed  lift-out  force  criterion  was  not 
adequate  to  discriminate  between 
conventional  and  heavy  ballast  systems. 
The  test  results  indicated  that  even 
lightly  ballasted  rafts  could  withstand  a 
minimum  hurricane  force  condition. 
This  result  is  consistent  with  reports  of 
heavily  ballasted  liferafts  surviving 
storm  conditions  which  significantly 
exceeded  minimum  hurricane  force 
conditions.  It  was  clear,  however,  that 
liferafts  with  heavy  ballast  systems  had 
significantly  higher  lift-out  forces  than 
other  liferafts. 

The  test  results  showed  that  the 
heavily  ballasted  liferafts  meeting  the 
volume  criterion  proposed  in  this 
NPRM  had  a  lift-out  force  which 
increased  with  the  size  of  the  liferaft. 
but  which  was  not  linearly  proportional 
to  the  number  of  persons  the  liferaft  was 
approved  to  accommodate.  For  in.stance, 
a  heavily  ballasted  6-person  liferaft  had 
a  lift-out  force  of  just  over  200  N  (45  lb) 
per  person,  while  a  20-person  liferaft  of 
essentially  the  same  design  had  a  lift- 
out  force  of  just  over  154  N  (35  lb)  per 
person.  These  test  values  were  reduced 
by  10%  to  account  for  the  variability 
inherent  in  the  test  procedure,  and  the 
resulting  values  used  to  develop  the 
proposed  minimum  lift-out  fort-.e 


cr  tenon  in  proposed  §160.151-29(a)(7). 
T  e  proposed  criterion  is  2554140 
P  -  0.7  P^,  where  P  is  the  number  of 
parsons  for  which  the  inflatable  liferaft 
is  to  be  approved,  and  the  force  is 
measured  in  Newtons  (58-»-32  P-0.16  P^ 
if  jhe  force  is  measured  in  pounds).  This 
iation  is  a  curve  which  results  in  a 
^-out  force  which  increases  at  a 
t:reasing  rate  up  to  liferaft  sizes  of  100 

)ns.  A  100-person  liferaft  is  well 
)ve  the  size  of  any  inflatable  liferaft 

'  contemplated.  This  criterion 
iproximates  the  results  of  the  testing, 
bi  t  further  refinement  is  possible  in  the 
fu  ure. 

^s  the  Coast  Guard  gains  more 
e.i  3erience  with  the  lift-out  force  test 
ar  d  becomes  more  confident  in  its 
re  iults,  this  may  become  the  only  test 
n<  eded  to  confirm  stability 
cl  aracteristics.  As  a  performance 
cr  terion,  it  could  replace  the  design- 
re  Jtrictive  volume  criterion,  and  might 
m  ike  the  at-sea  test  unnecessary.  It  also 
te  ts  the  structural  integrity  of  the 
li  3raft  and  its  ballast  system.  Because  of 
th  i  limited  experience  with  this  test  at 
til ;  present  time,  the  Coast  Guard  can 
Hi  t  yet  conclude  that  the  test  is  an 
ac  equate  substitute  for  any  of  the  other 
te  its  or  requirements.  Comments  are 
sp  eciftcally  solicited  on  this  point. 

After  the  Coast  Guard's  lift-out  force 
te  It  was  completed,  one  manufacturer 
ot  served  that  the  rafts  with  the  toroidal 
bs  Hast  systems  offered  so  much 
re  distance  when  being  pulled  out  of  the 
w  Iter,  that  they  buckled  in  such  a  way 
th  It  only  the  end  of  the  liferaft  being 
li  ted  emerged  from  the  water,  with  the 
re  it  of  the  raft  remaining  on  the  water 
SI  rfaoe.  This  behavior  was  compared 
w  th  that  of  the  hemispherically 
bi  Hasted  liferafts,  which  remained  fairly 
ri  ;ld  as  they  were  lifted  horn  the  water. 
T  le  comment  suggested  that  this 
bi  ckling  should  be  cause  for  rejection. 
A  xording  to  the  comment,  the 
h  mispherical  system  allows  one  edge 
0  the  liferaft  to  lift  and  ride  over  the 
ci  3sts  of  the  waves.  A  raft  with  the 
tc  roidal  system  would  not  do  this,  and 
w  )uld  be  crushed  or  buckled  as  it 
pi  ssed  through  a  wave  crest,  resulting 
ir  loss  of  inflation  gas  through  the 
pi  essure  relief  valves.  The  Coast  Guard 
h  IS  not  been  able  to  verify  this  scenario. 
T  le  possibility  of  loss  of  gas  through  the 
pi  essure  relief  valves  is  considered  to  be 
SI  lall  since  one  of  the  first  actions  taken 
vi  len  entering  a  raft  is  to  plug  the 
p  essure  relief  valves.  In  order  to  make 
SI  re  that  no  adverse  effects  result  from 
ai  ly  buckling  which  does  occur, 
p  oposed  §  160.151-29(a)(7)  includes  a 
requirement  that  when  the  liferaft  has 
b^en  dropped  back  to  the  surface  of  the 
v>  aler  after  the  lift-out  force  test,  it  must 


assume  its  design  shape,  and  must  show 
no  evidence  of  damage  or  leakage. 
A  comment  on  the  1985  NPRM 
suggested  that  only  the  hemispherical 
system  would  prevent  capsizing,  and 
that  other  liferafts,  even  with  heavy 
ballast,  would  be  capsized  by  wind  as 
their  flatter  bottom  surfaces  were 
exposed  to  the  wind.  It  is  unlikely  that 
wind  or  waves  would  cause  any  liferaft 
with  a  heavy  ballast  system  to  rise  out 
of  the  water  and  expose  a  bottom 
surface  to  the  wind.  This  behavior 
appears  to  have  been  confirmed  during 
the  Coast  Guard's  recent  model  tests 
which  showed  that  all  of  the  heavy 
ballasted  raft  models  rode  similarly 
through  the  crests  of  the  waves,  rather 
than  having  an  edge  lifted  above  the 
water  at  the  top  of  a  crest.  In  addition, 
the  Coast  Guard  has  used  toroidal 
.system  liferafts  in  several  rescue 
situations,  and  no  adverse  performanc:e 
of  this  type  has  been  reported. 

Maneuverability  Test 

The  1985  NPRM  contained  a  paddled 
nianeuvering  test  requiring  the  liferaft  tu 
lie  paddled  25  m  in  2.5  minutes  using 
the  paddles  provided  in  the  emergency 
equipment  pack.  These  proposed  rules 
would  require  the  liferaft  to  pass  the 
maneuverability  test  in  IMO  Resolution 
A.689(17),  paragraph  1/5.10,  which  also 
requires  the  liferaft  to  be  paddled  a 
distance  of  25  m.  However,  in  order  to 
be  consistent  with  the  international 
requirement,  the  test  proposed  in  this 
notice  has  no  time  limit  for  the  25  m 
test,  and  is  intended  only  to 
demonstrate  the  maneuverability  of  the 
raft. 

Helicopter  Rescue  Compatibility  Test 

The  1985  NPRM  proposed  a 
helicopter  rescue  compatibility  test  tu 
determine  whether  a  liferaft  would  be 
likely  to  he  capsized  by  the  surface 
winds  generated  by  a  helicopter  in  a 
rescue  scenario.  The  Coast  Guard  HH- 
3  helicopter  was  proposed  as  the 
standard,  but  it  would  have  been  the 
responsibility  of  the  manufacturer  or 
test  laboratory  to  find  and  pay  for  the 
helicopter.  Although  one  comment 
acknowledged  the  importance  of 
stability  in  wind  conditions,  four 
opposed  the  test  for  various  reasons, 
including  high  cost,  and  lack  of  data 
indicating  that  winds  generated  by 
helicopters  represent  a  credible 
capsizing  risk  for  liferafts. 

Tests  conducted  at  the  Coast  Guard's 
Elizabeth  City  Air  Station  in  1977,  in 
addition  to  similar  independent  tests 
reported  by  the  goveriunents  of  the 
United  Kingdom  and  Japan,  indicate 
that  virtually  any  of  the  larger  ballast 
system  designs  will  prevent  capsizing  of 
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liferafts  in  winds  generated  by 
helicopters.  For  this  reason,  the  Coast 
Guard  has  decided  that  the  helicopter 
rescue  compatibility  test  represents  an 
unnecessary  expense  for  any  liferaft 
with  a  ballast  system  which  meets  the 
volume  criterion  and  lift-out  force  test 
proposed  in  this  notice.  Consequently, 
since  all  rafts  approved  under  these 
proposed  rules  would  meet  the 
proposed  volume  criterion  and  would 
have  successfully  completed  the  lift-out 
force  test,  no  such  test  is  proposed  in 
this  NPRM. 

At-Sea  Test 

Proposed  §  I60.l51-29(b)  contains  a 
six-hour  at-sea  test,  similar  to  the  one 
proposed  in  the  1985  NPRM,  but  with 
several  revisions  and  clarifications.  The 
test  would  have  to  be  completed  by  one 
of  the  manufacturer's  largest  capacity 
inflatable  liferafts  for  which  approval  is 
sought,  for  each  different  stability 
appendage  design  for  which  the 
manufacturer  seeks  approval.  Until  the 
test  is  completed,  SOLAS  A  and  SOLAS 
31iferafts  incorporating  the  stability 
appendage  design  would  be  approved 
only  up  to  and  including  10-person 
capacity,  if  all  of  the  other  required  tests 
have  been  successfully  completed.  The 
purposes  of  the  at-sea  test  are  to 
determine  if  the  stability  appendage 
design  is  adequate  to  prevent  capsizing 
in  the  weather  and  sea  conditions 
prescribed,  and  if  the  raft  structure  will 
withstand  the  forces  of  these  conditions 
without  damage.  Since  larger  rafts  have 
larger  stability  systems,  these  rafts 
would  be  expected  to  be  subjected  to 
greater  stresses  at  sea. 

Some  comments  were  concerned  with 
the  requirement  for  and  measurement  of 
a  "sea  state  6"  on  the  Douglas  Scale  of 
State  of  Sea,  as  proposed  in  the 
preceding  NPRM.  An  alternative 
proposed  in  one  comment  was 
"Beaufort  9."  Two  other  comments 
stated  that  measuring  the  sea  state  was 
too  subjective,  and  that  careful  data 
collection  was  required.  Determination 
of  sea  state  is  based  on  a  visual 
observation  of  the  sea.  Sea  state  6  is 
described  as  a  "high  sea",  with  wave 
heights  of  12  to  20  feet.  The  Beaufort 
Scale  is  a  wind  scale.  Beaufort  9 
corresponds  to  a  wind  speed  of  41  to  47 
knots.  In  a  "fully  arisen"  sea,  Beaufort 
9  roughly  corresponds  to  sea  state  6. 

The  criticisms  of  the  sea  state  6 
criterion  are  valid,  in  that  it  relies  on  the 
subjective  judgment  of  the  observer. 
Wave  heights  of  12  to  20  feet  can 
represent  significantly  different 
conditions.  Therefore,  in  this  NPRM,  the 
Coast  Guard  is  prescribing  the  minimum 
wave  heights  and  wind  speed  directly, 
rather  than  rely  on  a  sea  state  or  wind 


scale.  "Hie  proposed  procedure  in  this 
NPRM  would  require  minimum  wave 
heights  of  at  least  4.5  m  (15  ft.) 
throughout  the  six-hour  test  period,  and 
winds  averaging  at  least  40  knots. 
Observations  would  be  required  to  be 
made  at  least  every  30  minutes  during 
the  test  in  order  for  the  test  conditions 
to  t>e  deemed  suitable.  If  the  required 
wind  or  wave  height  conditions  cannot 
be  observed  or  do  not  meet  the 
minimum  requirements  during  any  30- 
minute  period,  the  test  period  may  be 
extended  until  the  accumulated  time 
under  the  required  conditions  reaches 
six  hours.  During  the  six  hours  afloat, 
the  liferaft  could  not  capsize  and  could 
not  sustain  structural  damage  or  show 
evidence  of  leakage.  It  would  be 
required  to  retain  or  return  to  its  design 
shape  after  any  bending  in  waves  and  at 
the  completion  of  the  test. 

Other  Stability  System  Issues 

One  of  the  functions  of  the  ballast 
system  should  be  to  prevent  the  liferaft 
ft-om  being  blown  away  when  it  is  first 
launched  and  inflates.  The  lift-out  force 
test  procedure  proposed  in  this  notice  is 
intended  to  make  sure  stability 
appendages  will  deploy  properly.  The 
test  does  not  permit  the  stability 
appendages  to  be  pulled  into  place 
manually,  but  it  does  allow  the  raft  to 
be  agitated  if  necessary  to  cause  the 
stability  appendages  to  fill.  This  should 
adequately  simulate  wave  action.  If  the 
stability  appendages  will  not  deploy  on 
their  own.,  the  manufacturer  would  have 
to  incorporate  weights,  or  materials  that 
have  the  effect  of  springs  to  make  them 
deploy. 

"The  Coast  Guard  has  not  proposed  a 
specific  time  for  the  appendages  to 
deploy  because  of  the  somewhat 
arbitrary  nature  of  a  filling  time 
requirement,  as  well  as  the  difficulty  in 
determining  when  the  appendage  is  full. 
The  UK/Icelandic  system,  for  example, 
requires  that  the  pockets  fill  to 
approximately  60%  of  the  capacity     ' 
within  15-25  seconds  of  deployment. 
While  understandable  as  a  design 
objective,  it  is  very  difficult  to  actually 
determine  in  a  test,  and  the  UK/ 
Icelandic  system  does  not  specify  a  test 
procedure. 

The  SOLAS  74/83  test  requirements 
in  resolution  A.689(17)  include  a  towing 
test  at  3  knots.  The  test,  which  is 
virtually  identical  to  the  one  proposed 
in  the  1985  NPRM  for  heavily  ballasted 
rafts,  is  included  in  this  NPRM. 

The  Coast  Guard  has  not  proposed 
any  self-righting  requirement  in  this 
NPRM.  The  liferaft  is  required  by 
SOLAS  74/83  to  be  capable  of  being 
righted  by  one  person  if  it  inflates  in  the 
inverted  position.  This  becomes 


increasingly  difficult  for  one  person  to 
accomplish  as  liferafts  get  larger.  Larger 
liferafts  may  have  to  incorporate  a 
canopy  design  which  is  self-righting  or 
partially  self-righting  in  order  to  meet 
the  requirement.  The  Coast  Guard  is  not 
requiring  self-righting  canopies  because 
of  the  additional  weight  and  increased 
sail  area  of  a  larger  canopy.  A 
requirement  for  self-righting  after 
capsizing  is  not  proposed  in  this  NPRM 
since  a  liferaft  which  nieets  the 
proposed  stability  system  requirements 
would  be  unlikely  to  capsize.  The  lift- 
out  force  test  demonstrates  that 
extremely  high  forces  are  required  to  lift 
the  liferaft  out  of  the  water,  which  is  a 
necessary  requirement  for  capsizing. 
The  buoyancy  of  a  fully-inflated  liferaft 
should  ensure  that  it  is  not  dragged 
under  water  and  tumbled  inside  an 
ocean  wave.  An  exception  to  this  might 
occur  in  a  large  curl  wave,  such  as  may 
occur  under  some  conditions  at  a  beach 
However,  such  waves  generally  do  not 
occur  in  the  open  ocean.  Further 
comments  on  self-righting  are  invited. 

The  1985  NPRM  contained  a 
discussion  on  the  merits  of  requiring 
canopy  entrances  to  be  either  open  or 
closed.  Open  entrances  allow  rapid 
boarding  by  survivors,  but  closed 
entrances  can  help  limit  the  entrance  of 
water  into  the  canopy  if  the  raft  inflates 
in  an  inverted  position.  This  may  make 
righting  easier,  and  rapid  l>oarding  may 
still  be  possible  if  the  canopy  is 
arranged  so  that  it  can  be  rapidly 
opened  by  someone  trying  to  get  aboard. 
One  comment  supported  open  entrances 
and  another  supported  closed  entrances. 
Neither  SOLAS  74/83  nor  this  NPRM 
contain  a  requirement  for  rafts  to  be 
packed  with  entrances  either  open  or 
closed.  Therefore,  this  is  left  up  to  the 
manufacturer  of  the  liferaft.  However, 
the  righting  approval  test  specified  in 
section  1/5.17.2  of  resolution  A.689(17) 
(proposed  §  160.151-27(a))  would 
require  entrances  to  be  open  to  make 
sure  that  the  test  is  conducted  under  the 
most  stringent  conditions.  The 
requirement  to  perform  the  righting  test 
with  the  canopy  full  of  water  is 
included  in  resolution  A.689(17),  which 
is  proposed  to  be  incorporated  by 
reference  in  this  NPRM  (§  160.151- 
27(a)). 

Coastal  Service  Inflatable  Liferaft  and 
Inflatable  Buoyant  Apparatus 

This  NPRM  proposes  requirements  for 
two  new  inflatable  liferafts  which  are 
intended  for  less  severe  conditions  than 
the  SOLAS  74/83  liferafts.  The  first  is 
the  "Coastal  Service"  inflatable  liferaft. 
It  is  intended  primarily  for  use  on 
fishing  vessels  op)erating  in  warm  waters 
or  relatively  near  shore.  The  specific 


conditions  for  which  the  Coastal  Setvice 
liferafi  is  suitable  are  defined  in  the 
Commercial  Fishing  Industry  Vessel 
regulations  at  46  CFR  2&120.  The 
second  new  category  of  raft  is  the 
"Inflatable  Buoyant  Apparatus."  Unlike 
the  other  approved  liferafts,  it  has  no 
canopy,  so  it  is  suitable  for  use  only  in 
waters  close  to  shore,  or  where  large 
numbers  of  persons  would  have  to 
board  quickly.  Specific  conditions  for 
use  of  the  Inflatable  Buoyant  Apparatus 
are  defined  in  the  Commercial  Fishing 
Industry  Vessel  regulations  at  46  CFR 
28.120,  and  their  use  on  certain 
passenger  vessels  was  proposed  in 
NPRM's  published  on  January  30, 1989 
(54  PR  4412)  and  April  21, 1969  (54  FR 
16198),  and  an  SNPRM  published  on 
January  13, 1994  (59  FR  1994). 

Coastal  Service  InflaUble  Liferaft 

The  Coastal  Service  inflatable  liferaft 
is  intended  lo  be  simpler,  lighter,  and 
less  expens.  ve  than  the  SOLAS  A  and 
SOLAS  B  1^  fe  rafts.  The  purpose  is  to 
provide  for  an  approved  basic  survival 
platform,  pnmarily  for  commercial 
fishing  ve«>><is  which  do  not  venture  far 
offshore  ot  jperate  in  cold  waters.  These 
liferafts  u"  jld  be  constructed  by  the 
same  meth   is  and  with  the  same 
materials  o>  other  approved  inflatable 
liferafts,  so  that  a  good  quality  product 
is  expected  However,  it  does  not 
contain  equipment  for  long  term 
survival,  distress  signals,  and  design 
features  for  heavy  seas  or  cold  weather. 
Therefore,  its  use  should  be  limited  to 
those  vessels  which  will  not  operate  in 
severe  weather,  or  far  bom  shore. 

The  requirements  for  the  Coastal 
Service  inflatable  liferaft  are  derived 
from  those  for  SOLAS  74/83  liferafts. 
and  are  described  in  proposed  subpart 
160.151  of  this  NPRM  as  exceptions  to 
the  basic  SOLAS  74/83  inflatable  liferaft 
requirements.  The  proposed 
requirements  are  intended  to  be 
consistent  with  the  "coastal"  liferaft 
designs  already  offered  by  several 
manufacturers  as  unapproved  liferafts 
for  optional  use  on  fishing  vessels  and 
by  offshore  sailors. 

The  special  design  features  of  the 
Coastal  Service  inflatable  liferaft  are 
described  in  proposed  §  160.151-19  of 
this  NPRM,  and  include: 

1.  A  canopy  which  may  be  of  a  type 
which  is  furled  when  the  inflatable 
lifiBraft  inflates,  and  which  may  be  of  an 
uninsulated,  single  ply  design. 

2.  No  requirement  for  a  rain  water 
collection  device. 

3.  A  minimum  carrying  capacity  of 
four  persons. 

4.  A  floor  which  may  be  of  an 
uninsulated  design. 


$.  No  requirement  for  boarding  ramps 
if  ^e  combined  cross-section  diameter 
of  the  buoyancy  diambers  is  500  mm 
(10.5  in)  or  less. 

\.  Smaller  stability  pockets  than  the 
74/83  liferafts  (and  no 
requirement  for  stability-related  tests). 

No  lamp  required  inside  of  the 
liferaft. 

le  limited  Coastal  Service 
eqiiipment  pack  is  described  in. 
proposed  §  160.151-23  of  this  NPRM, 
and  includes: 

j.  A  quoit  and  heaving  line. 

i.  A  knife  of  a  type  designed  to 
minimize  the  chance  of  damage  to  the 
inl  latable  liferaft.  secured  with  a 
lar  yard. 

;  .  A  bailer. 

'  .  A  sponge. 

i  .  A  sea  anchor. 

1 1.  Two  paddles,  which  would  not 
ha  'e  to  be  as  large  as  those  provided  in 
a  5  OLAS  liferaft. 
.  A  whistle. 

I  i.  A  flashlight  with  spare  batteries. 

( I.  A  signalling  mirror. 

:  0.  Survival  and  immediate  action 
ini  tructions. 

1.  A  set  of  sealing  clamps  or  plugs. 

2.  A  pump  or  bellows. 

'  'he  approval  testing  for  the  Coastal 
Se  vice  liferaft  would  be  similar  to  that 
re(  uired  for  SOLAS  74/83  liferafts, 
except  that  proposed  §  160.151-27(c)(l) 
wc  uld  permit  a  drop  test  from  a  lesser 
he  ght,  if  that  height  is  the  maximum 
stc  »rage  height  marked  on  the  liferaft 
CO  itainer.  Under  proposed  §  160.151- 
27  c)(4).  the  loaded  freeboard  would  be 
Te^  uired  to  be  only  200  mm  (8  in.). 
Ur  der  proposed  §  160.151-27(c)(5).  a 
cai  lopy  closure  test  would  not  be 
re(  uired  for  Coastal  Service  Liferafts. 

'  'his  NPRM  proposes  that  a  Coastal 
Se  -vice  liferaft  be  subjected  to  the  same 
CO  d  inflation  test  at  -SO'C  as  required 
foi  SOLAS  liferafts  in  resolution 
A.k89(17),  section  1/5.17.5.  Some  other 
countries  approve  liferafts  for 
eqiiivalent  service  on  the  basis  of  a 
sii  lilar  test  at  only  -  18°C  (O'F),  and 
SOI  ne  manufacturers  have  suggested  that 
thi  I  Coast  Guard  should  do  the  same. 
Co  mments  are  specifically  requested  on 
wl  ether  the  Coast  Guard  should  adopt 
thi  I  less  stringent  test  for  Coastal  Service 
I  if  grafts. 

Inflatable  Buoyant  Apparatus 

The  Inflatable  Buoyant  Apparatus 
(IBA)  is  essentially  a  coastal  service 
liferaft  without  a  canopy.  It  also  is  not 
re(  uired  to  be  fitted  with  stability 
po  ckets,  and  may  be  reversible.  Like  the 
Cc  astal  Service  liferaft,  it  does  not 
CO  itain-equipment  for  long  term 
su  -vival,  distress  signals,  or  design 
fe<  tures  for  heavy  seas  or  cold  weather. 


Also,  as  was  done  with  the  Coastal 
Service  liferaft,  the  IBA  is  described  in 
terms  of  modified  SOLAS  lifsraft 
requirements.  In  this  case,  these 
requirements  would  be  in  a  new 
§  160.01O-3  in  the  subpart  which  also 
contains  the  approval  requirements  for 
rigid  buoyant  apparatuses.  This  vras 
done  because  inflatable  buoyant 
apparatuses  are  now  being  approved  as 
substitutes  for  rigid  buoyant  apparatuses 
and  life  floats.  They  represent  an 
improvement  over  rigid  buoyant 
apparatuses  and  life  floats  because  they 
keep  survivors  out  of  the  water. 

Tne  special  design  features  of  the 
inflatable  buoyant  apparatuses  would 
include: 

1.  No  canopy. 

2.  Reversibility,  except  that  buoyant 
apparatuses  with  a  capacity  for  12  or 
fewer  persons  could  be  one-sided  if  they 
can  be  readily  righted. 

3.  A  yellow  color  would  be  accepted 
in  addition  to  orange,  either  as  the  basic 
color  of  the  device,  or  on  colored  panels 
visible  from  above.  Yellow  is  considerml 
somewhat  less  desirable  than  orange  for 
visual  sighting  of  lifesaving  equipment, 
but  it  is  better  than  most  other  colors 
and  would  be  satisfactory  for  these 
devices. 

4.  No  requirement  for  boarding  ramps 
if  the  combined  cross-section  diameter 
of  the  buoyancy  chambers  is  500  mm 
(19.5  in)  or  less. 

5.  Position  indicating  lights  would  be 
required  on  the  uppermost  surfiace  of 
the  inflatable  buoyant  apparatus,  or 
each  uppermost  surfece  for  a  reversible 
apparatus. 

6.  Stability  pockets  would  not  be 
required,  but  could  be  provided  at  the 
manufacturer's  option.  They  might  also 
be  needed  to  pass  the  boarding  or 
stability  tests  in  IMO  Resolution 
A.689(17). 

7.  Since  the  open  reversible  design  of 
inflatable  buoyant  apparatus  can  cause 
the  larger  sizes  to  take  on  a  large  amount 
of  water  when  they  first  inflate,  self- 
bailing  floor  drains  would  be  required 
on  inflatable  buoyant  apparatus  of  25 
persons  capacity  or  larger. 

8.  Equipment  would  oe  limited  to 
heaving  lines  and  rescue  quoits,  safety 
knives,  bailers  (unless  self-bailing 
drains  are  provided),  sponges,  paddles, 
a  flashlight  with  spare  batteries,  sealing 
clamps  or  plugs,  and  a  pump  or  bellows. 

The  swamp  test  would  dirfer  from 
that  used  for  hiflatable  liferafts  by 
requiring  the  inflatable  buoyant 
apparatus  to  be  loaded  with  persons 
equal  to  150%  of  its  rated  capacity.  The 
Coast  Guard  anticipates  that  these 
devices  may  be  accepted  for 
"overloads"  of  up  to  50%  over  the  rated 
capacity  when  ihey  are  used  on  certain 
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protected  waters.  This  might  require 
some  people  to  sit  on  the  laps  of  others, 
but  in  a  short-term  survival  situation, 
this  could  be  acceptable  and  perhaps 
even  have  some  hypothermia  benefits. 
Tests  conducted  in  Canada  have  shown 
that  inflatable  buoyant  apparatus  can  be 
safely  overloaded  to  this  extent  under 
moderate  wave  conditions.  Comments 
are  welcome  concerning  the  feasibility 
and  desirability  of  testing  and  using 
inflatable  buoyant  apparatus  in  an 
overloaded  condition. 

Other  Revisions 

Title  46  CFR.  part  159.  subpart 
159.005  contains  the  general  approval 
procedures  for  Coast  Guard-approved 
equipment.  Section  159.005-7(a)(l) 
indicates  that  approval  tests  and 
inspections  may  be  performed  for 
equipment  and  materials  which  are 
equivalent  to  those  specified  in  the 
various  subparts  of  46  CFR  subchapter 
Q.  No  further  discussion  of  equivalents 
appears  in  part  159,  subpart  159.005. 
This  notice  proposes  revisions  to 
§  159.005-7  and  §  159.005-13  to  include 
specific  provisions  for  approval  of 
equivalent  equipment  and  materials. 

Incorporation  by  Reference 

The  following  material  would  be 
incorporated  by  reference  in  §  160.151- 
1: 

American  Society  for  Testing  and 

Materials 
ASTM  F1014,  Standard  Specification 

for  Flashlights  on  Vessels,  1986 
International  Maritime  Organization 

(IMO) 
Resolution  A. 689(1 7),  "Testing  of 

Life-saving  Appliances" 
Resolution  A. 657(16).  "Instructions 

for  Action  in  Survival  Craft" 
Resolution  A.658(16),  "Use  and 

Fittiiig  of  Retro-Reflective  Materials 

on  Life-saving  Appliances" 
National  Institute  of  Standards  and 

Technology  (formerly  National 

Bureau  of  Standards) 
NBS  Special  Publication  440  (Order 

No.  PB265225). 
"Color:  Universal  Language  and 

Dictionary  of  Names" 
Naval  Forms  and  Publications  Center 
MIL-C-17415E  (Ships)— Cloth. 

Coated,  and  Webbing. 

InflatableBoat  and  Miscellaneous 

Use 

Copies  of  the  material  are  available  for 
inspection  where  indicated  under 
ADDRESSES.  Copies  of  the  material  are 
also  available  at  the  addresses  in 
§160.151-1. 

Before  publishing  a  final  rule,  the 
Coast  Guard  will  submit  this  material  to 
the  Director  of  the  Federal  Register  for 


approval  of  the  incorporation  by 
reference. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  U  is  not  significant  under  the 
DOT  regulatory  policies  and  procedures 
(44  FR  11034;  February  26,  1979).  A 
draft  Regulatory  Evaluation  is  available 
in  the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

The  draft  evaluation  estimates  a  total 
one-time  cost  of  $710,000  to  liferaft 
manufacturers  to  comply  with  the 
proposed  rules.  This  includes  about 
$560,000  for  all  of  the  manufacturers  to 
complete  separate  at-sea  tests  for 
stability.  Manufacturers  may  find 
several  ways  to  significantly  reduce  this 
cost.  Assuming  that  the  one-time  costs 
would  be  passed  through  to  liferaft 
purchasers  and  amortized  over  a  five- 
year  period,  the  cost  of  an  average 
liferaft,  now  about  S4000,  would  be 
increased  by  about  $284  on  the  basis  of 
one-time  costs  alone. 

A  net  recurring  annual  cost  of  about 
$156,000  would  result  from  the  changes 
proposed  in  this  notice.  An  annual 
reduction  of  almost  $500,000  in 
servicing  costs  is  possible  as  a  result  of 
the  revisions  to  the  servicing  procedures 
proposed  in  this  notice.  Some  of  the 
savings  are  offiset.  however,  by  an 
increase  of  $218,000  in  the  annual  cost 
of  new  SOLAS  74/83  equipment  which 
will  have  to  be  replaced  during  annual 
servicings.  New  liferafts  will  be  affected 
by  an  annual  increase  of  $214,000 
needed  to  comply  with  the  new  SOLAS 
74/83  requirements,  $200,000  for 
stability  appendages,  and  S22.000  in 
fees  for  independent  laboratory 
inspection  services.  All  of  these 
increases,  totalling  $436,000  or  about 
$872  per  new  SOLAS  74/83  liferaft, 
would  be  borne  by  manufacturers  and 
presiunably  passed  throi^  to 
purchasers.  Taking  both  one-time  and 
recurring  costs  into  account,  the 
acquisition  cost  of  a  new  SOLAS  74/83 
liferaft  would  be  increased  by  about 
$1156.  The  average  cost  of  annual 
servicing  would  be  reduced  by  about 
$62  per  year  per  liferaft. 

The  draft  evaluation  uses  a 
discoimting  method  to  determine  future 
costs.  On  the  basis  of  this  analysis,  the 
evaluation  estimates  that  the  regulations 
would  cost  approximately  $1,460,114 
over  a  ten-year  period.  Economic 
reseaich  indicates  that  $2.5  million  per 
statistical  life  saved  is  a  reasonable 


estimate  of  people's  willingness  to  pay 
for  safety.  Therefore,  it  is  estimated  that 
the  rule  would  be  cost  efEective  even  if 
only  one  life  was  saved  as  a  result. 
Casualty  investigations  such  as  for  the 
MARINE  ELECTRIC  in  1983,  where 
several  lives  were  lost  due  to  difficufty 
in  boarding  the  liferaft,  strongly  suggest 
that  liferaft  improvements  such  as  the 
boarding  ramps  mandated  by  SOLAS 
74/83  will  result  in  the  saving  of  lives 
in  marine  casualties. 

The  draft  evaluation  also  discusses 
other  benefits  in  addition  to  the  saving 
of  lives.  First.  Coast  Guard-approved 
liferafts  would  meet  the  requirements  of 
SOLAS  74/83.  This  would  ensure  that 
U.S.  registered  vessels  are  not  being 
penalized  or  delayed  in  foreign  ports     - 
because  of  non-compliance. 
Additionally,  as  a  signatory  to  the 
SOLAS  Convention,  the  United  Stales  is 
obligated  to  make  sure  its  vessels 
comply. 

These  regulations  would  also  improve 
the  hfesaving  potential  and  operational 
efficiency  of  inflatable  liferafts  by 
making  them  easier  to  board  from  the 
water,  by  improving  their  stability  in 
heavy  seas,  and  by  various  other 
improvements  required  by  the  1983 
SOLAS  amendments. 

Comments  are  invited  on  the  draft 
evaluation.  In  particular,  comments  are 
invited  on  the  assumptions  made  in  the 
evaluation.  Changes  could  significantly 
affect  the  cost-benefit  analysis.  The 
proposals  in  this  notice  are  intended  to 
meet  the  ob)ectives  of  improving 
inflatable  liferafts  in  the  most  cost- 
effective  way.  Comn>ents  are 
specifically  invited  on  ways  to  further 
reduce  the  cost  of  these  regulations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

All  of  the  U.S.  manufacturers  of 
inflatable  liferafts  and  all  U.S.  inflatable 
liferaft  servicing  facilities  qualify  as 
small  entities.  Foreign  manufacturers 
and  servicing  facilities  are  not 
considered  small  entities  for  the 
ptuposes  of  this  analysis.  These 
regulations  would  affact  all 
manufacturers  and  servicing  facilities  to 
approximately  the  same  degree.  U.S. 
firms  (the  small  entities)  may  have  a 
small  cost  advantage  over  their  foreign 


52608  Federal  Register  /  Vol.  [  9.  No.  200  /  Tuesday.  October  18,  1994  /  Proposed  Rules 


counterparts  in  that  the  Coast  Guard 
does  not  require  reimbursement  for 
travel  and  subsistence  expenses  to 
conduct  inspections  at  their  facilities.  It 
is  anticipated  that  any  additional  costs 
incurred  as  a  resuh  of  these  proposed 
rules  would  be  passed  through  to  the 
consumer,  resulting  in  a  negligible 
economic  impact  to  manufacturers  and 
servicing  facilities. 

It  is  assumed  that  most  consumers  of 
liferafts  will  be  small  entities  as  well.  As 
discussed  above,  the  acquisition  cost  of 
a  new  SOLAS  inflatable  liferaft  would 
be  anticipated  to  increase  by 
approximately  25  per  cent  under  the 
rules  proposed  in  this  NPRM.  This 
increase  in  the  initial  acquisition  or 
replacement  cost  is  not  anticipated  to 
create  a  substantial  hardship  for  most 
consumers.  In  fact,  liferaft 
manufacturers  have  been  producing  and 
selling  liferafts  in  compliance  with 
SOLAS  74/83  since  approximately  1987, 
and  the  Coast  Guard  is  unaware  of  any 
significant  adverse  effects  of  any  price 
increases  associated  with  SOLAS 
compliance.  In  addition,  as  noted  above, 
liferaft  servicing  costs  would  be 
expected  to  be  reduced  by  a  similar 
dollar  amount  over  the  life  of  the  raft, 
resulting  in  a  negligible  difference  in 
lifetime  cost.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If. 
however,  you  think  that  your  business 
qualifies  as  a  small  entity  and  that  this 
proposal  will  have  a  significant 
economic  impact  on  your  business, 
please  submit  a  comment  (see    < 
ADDRESSES)  explaining  why  you  think 
your  business  qualifies  and  in  what  way 
and  to  what  degree  this  proposal  will 
economically  affect  your  business. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  which  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other  similar  requirements. 

This  proposed  rulemaking  contains 
coUection-of-information  requirements. 
Some  are  minor  revisions,  with  no 
impact  on  burden  hours,  of  existing 
requirements  which  have  already  been 
reviewed  and  approved  by  OMB.  The 
section  numbers  of  those  provisions  are 
as  follows: 

a.  §160.151-l3(b) 

b.  §160.151-13(1) 


c.  §160.151-13(g) 

d.  §160.151-3iPb) 

e.  §160.151-57(q) 
Other  information  collection 

I  squirements  are  either  new  or  have  not 
3  et  been  approved  by  OMB.  The  section 

umbers  of  those  sections  are  as 

allows: 

a.  §  160.151-21(n) 

b.  §160.151-21(u) 

c.  §160.151-21(y)(4) 

d.  §  160.151-33 

e.  §  160.151-39(c) 

f.  §160.151-41(b) 

g.  §  160.151-45 
h.  §160.151-53 
i.  §  160.151-57(m) 
j.  §  160.151-57(p) 
k.  §160.151-57(r) 
k.  §160.151-59 
These  requirements  are  being 

i  ubmitted  to  OMB  for  approval  in 
I  ccordance  with  44  U.S.C.  chapter  35. 
he  following  particulars  apply: 
DOT  No.:  2115. 
OhdB  Control  No.:  0141. 
Administration:  U.S.  Coast  Guard. 
Title:  Inflatable  Liferafts. 
Need  for  Information:  These 
information  collection  requirements 
( onsist  of  product  markings  to  provide 
1  sers  of  approved  equipment  v«th 
I  ssential  use  and  maintenance 
i  [iformation,  and  occasional  reports 
\  ifhich  are  specifically  required  by 
;  itemational  convention.  Provision  of 
1  le  information  would  be  a  condition  of 
btaining  Coast  Guard  approval  of  a 
iferafl  or  a  liferaft  servicing  facility. 
Proposed  Use:  The  proposed  markings 
irould  provide  users  of  inflatable 
iferafts  and  Coast  Guard  enforcement 
ersonnel  with  important  use 
istructions  and  information  concerning 
I  le  operational  condition  of  an 
1  pproved  liferaft.  The  proposed 
1  sporting  requirements  would  enable 
1  le  Coast  Guard  to  identify  significant 
eficiencies  in  approved  liferafts,  and  in 
iferaft  servicing  performed  at  approved 
acilities. 

Frequency.  On  specified  occasions, 
!  uch  as  manufacture  (one  time), 
!  ervicing,  and  approval  of  liferafts.  (See 
I  iscussion  below.) 
Burden  Estimate:  500  hours  annually. 
Respondents:  Approximately  200 
lotential  respondents,  consisting  of 
iferaft  manufacturers,  liferaft  servicing 
acilitles,  and  manufacturers  of  required 
iferaft  equipment  which  would  be 
1  equired  to  he  marked  with  instructions 
I  nd  expiration  dates. 
Form(s):  None. 
Average  Burden  Hours  Per 
iespondent.  Estimated  preparation  time 
or  each  report  of  deficiencies  in 
pproved  hfierafts  and  liferaft  servicing 
icilities  is  30  minutes.  The  burden 


associated  with  each  marking 
requirement  under  proposed 
§§  160.151-21(u)  and  160.151-33  is 
estimated  at  5  minutes  per  liferaft 
manufactured  or  serviced.  The  burden 
associated  with  the  expiration  date 
marking  requirements  for  liferaft 
equipment  in  proposed  §§  160.151- 
21(U)  and  -21(y)(4)  is  estimated  at  5 
minutes  per  occurrence,  which  would 
normally  be  once  every  several  years  for 
each  liferaft. 

The  marking  requirements  proposed 
here  generally  represent  minor  changes 
or  additions  to  markings  already 
required  by  existing  regulations,  and 
have  been  in  general  use  for  several 
years  in  liferafts  approved  to  the  SOLAS 
74/83  requirements. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  The  authority 
to  establish  standards  for  the  approval 
of  lifesaving  equipment  to  be  carried  on 
board  vessels  has  been  committed  to  the 
Coast  Guard  by  Federal  statutes. 
Further,  liferafts  are  distributed  in  a 
national  marketplace  and  divergent 
requirements  regarding  their 
manufacture  would  lead  to  confusion, 
added  expense,  and  reduced  safety. 
Therefore,  the  Coast  Guard  intends  to 
preempt  state  and  local  regulations  on 
the  same  subject  matter  that  are 
inconsistent  with  this  rule. 

Environment 

The  requirements  proposed  in  this 
rulemaking  would  affect  the  design  and 
servicing  of  inflatable  liferafts.  These 
rules  would  have  a  positive  impact  on 
safety,  and  would  clearly  have  no 
environmental  impacts.  Consequently, 
the  Coast  Guard  has  concluded  that 
under  section  2.B.2  of  Commandant 
Instruction  M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection 
and  copying  where  indicated  under 

ADDRESSES. 

List  (^Subjects 

46  CFR  Part  159 

Business  and  industry.  Laboratories, 
Marine  safety,  Reporting  and 
recordkeeping  requirements. 
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46  CFR  Part  160 

Marine  safety,  Reporting  and 
recordkeeping  requirements, 
Incorporation  by  refnence. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  159  and  160  as 
follows: 

PART  15»-APPfWVAL  OF 
EQUIPMENT  AND  MATERIALS 

1.  The  authority  citation  for  Part  159 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3703;  49 
CFR  1.46:  Section  1S9.001-9  also  issued 
under  the  authority  of  44  U.S.C.  3507. 

2.  In  §  159.005-5,  add  paragraph  (a)(4) 
to  read  as  follows: 

S  159.005-6    Preapproval  review:  Contents 
ofappHcaHon. 

(a)*  •  • 

(4)  If  the  material  submitted  under 
paragraph  (aK2)  of  this  section  contains 
confidential  commercial  information 
that  could  cause  substantial  competitive 
harm  if  released  to  the  public,  a 
statement  to  the  effect  that  the  material 
is  considered  privileged  and 
confidential  under  exemption  (b)(4)  of 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  and  that  it  should  not  be 
released  to  anyone  other  than  the 
original  submitter. 
•       •       •       »       • 

3.  In  §  159.005-7,  add  paragraph  (c)  to 
read  as  follows: 


f  159405-7 
Quart  action. 


Pittm«MO¥aii«vtaiv:  Coast 


(c)  An  item  of  equipment  or  material 
that  does  not  meet  all  of  the  design  or 
performance  requirements  of  this 
subchapter  may  be  approved  by  the 
Commandant  if  it  has  equivalent 
performance  characteristics.  The  item 
has  equivalent  performance 
characteristics  if  the  application  and 
any  approval  tests  prescribed  by  the 
Commandant  in  place  of  or  in  addition 
to  the  approval  tests  required  by  this 
subchapter,  demonstrate  to  the 
satisfaction  of  the  Commandant  that  the 
equipment  or  material  is  at  least  as 
effective  as  that  specified  by  the 
requirements  of  this  subchapter. 

4.  In  §  159.005-13,  the  introductory 
text  of  paragraph  (a)  is  revised  to  read 
as  follows: 

§159.005-13    Equipment  or  malarial: 
Approval. 

(a)  If  from  analysis  of  the  material  and 
data  required  to  be  submitted  under  this 
subpart,  the  Commandant  determines 
that  the  equipment  or  material  meets  the 
applicable  subpart  or  has  equivalent 


performance  characteristics  in 
accordance  with  159J)05-7(c).  the 
Commandant — •  •  • 
*       •       •       •        • 

5.  In  §  159.007-9.  add  paragraph  (d)  to 
read  as  follows: 


§159.007-9   Production  tMpadioBs 

tests. 


(d)  The  manufacturer  shall  admit  a 
Coast  Guard  inspector  to  any  place 
where  approved  equipment  is 
manufactured,  for  the  puipose  of 
verifying  that  the  equipment  is  being 
manufactured  in  accordance  with  the 
approved  plans  and  the  requirements  of 
this  subchapter.. 

PART  leO-UFESAViNG  EQUV>MENT 

6.  The  authority  citation  for  part  160 
is  revised  to  read  as  follows: 

Aotherity:  46  U.S.C  2103,  3306,  3703,  and 
4302;  E.O.  12234,  45  PR  58801.  3  CFR.  1980 
Comp.,  p.  277;  49  CFR  1.46. 

7.  In  §  160.010-2,  remove  the 
paragraph  designations  (a)  through  (d) 
and  add  the  following  definition  in 
alphabetical  order  to  read  as  follows; 


§160X)10-2    Oeflnmons. 

•  •        •         «        • 

Inflatable  buoyant  apparatus.  An 
inflatable  buoyant  apparatus  is  flotation 
equipment  which  depends  on  inflated 
compartments  for  buoyancy,  and  is 
designed  to  support  a  specified  number 
of  persons  completely  out  of  the  water. 
An  inflatable  buoyant  apparatus  is 
similar  to  a  coastal  service  inflatable 
liferaft,  except  that  it  may  be  reversible 
and  is  not  required  to  have  a  canopy. 

*  •        •        •        • 

8.  Sections  160.01Q-3  and  160.010-4 
are  redesignated,  as  §§  160.010-4  and 
160.010-5  respectively,  and  new 
§  160.010-3  is  added  to  read  as  follows: 

§160.010-3    miMabla  buoyant  apparetus. 

(a)  Design,  performance,  and  approval 
testing.  An  inflatable  buoyant  apparatus 
must  meet  the  design  and  performance 
requirements  of  §  160.151-19  for  Coastal 
Service  inflatable  li&rafts  and  be  tested 
for  approval  in  accordance  with  the 
testing  requirements  for  those  rafts  in 
§  160.151-27,  with  the  fblloMring 
exceptions: 

(1)  A  canopy  is  not  required. 

(2)  An  inflatable  buoyant  apparatus 
with  a  capacity  of  13  or  more  persons 
must  be  reversible,  with  the  floor 
arranged  between  the  buoyancy 
chambers  so  that  the  inflatable  buoyant 
apparatus  can,  floating  either  side  up. 
accommodate  the  number  of  persons  for 
which  it  is  approved.  An  inflatable 
buoyant  apparatus  with  a  capacity  of  12 


or  fewer  persons  must  either  be 
reversible  in  the  same  manner,  or 
designed  so  that  it  can  be  readily  righted 
by  one  person. 

(3)  An  inflatable  buoyant  apparatus 
with  a  capacity  of  25  or  more  persons 
must  be  provided  with  self-bailing  floor 
drains.  If  the  floor  of  a  reversible 
inflatable  buoyant  apparatus  includes 
one  or  more  drains,  each  drain  must  be 
arranged  to  completely  drain  the  floor  of 
water  when  the  device  is  fully  loaded, 
and  must  prevent  water  from  flowing 
back  onto  the  floor. 

(4)  Arrangements  for  righting  a 
reversible  inflatable  buoyant  apparatus 
are  not  required. 

(5)  If  the  buoyancy  tubes  are  not  vivid 
reddish  orange,  yellow,  or  a  fluorescent 
color  of  a  similar  hue,  panels  of  such 
color  must  be  secured  to  the  buoyancy 
chambers  so  that  a  minimum  of  1  m*  (1 1 
ft^)  is  visible  from  above  the  inflatable 
buoyant  apparatus  when  it  is  floating 
either  side  up. 

(6)  Boarding  ramps  meeting  the 
requirements  of  §160.151-17(b)  are 
required  if  the  combined  cross-section 
diameter  of  the  buoyancy  chambers  is 
more  than  500  ram  (19.5  in).  On  an 
inflatable  buoyant  apparatus  required  to 
have  boarding  ramps —       • 

(i)  With  a  capacity  of  less  than  25 
persons,  at  least  one  boarding  ramp 
must  be  provided; 

(ii)  With  a  capacity  of  25  or  more 
persons,  at  lea.'st  two  boarding  ramps 
must  be  provided;  and 

(iii)  The  boarding  ramps  requirsd  by 
this  paragraph  must  allow  persons  to 
board  with  either  side  of  a  reversible 
inflatable  buoyant  apparatus  floating  up. 
or  the  required  number  of  ramps  must 
be  installed  on  each  side. 

(7)  Boarding  ladders  must  be  prmided 
on  each  inflatable  buoyant  apparatus  as 
follows: 

(i)  One  boarding  ladder  must  be 
provided  on  each  inflatable  buoyant 
apparatus  with  a  capacity  of  less  than  25 
persons,  except  that  for  an  inflatable 
buoyant  apparatus  with  a  capacity  of  13 
or  more  persons  which  is  not  equipped 
with  a  boarding  ramp,  two  boarding 
ladders  must  be  provided. 

(ii)  Two  boarding  ladders  must  be 
provided  on  each  inflatable  buoyant 
apparatus  with  a  capacity  of  25  or  more 
persons. 

(iii)  The  ladders  required  by  this 
paragraph  must  allow  persons  to  bc-ird 
with  either  side  of  a  reversible  iiiflatable 
buoyant  apparatus  floating  up,  or  the 
required  number  of  ladders  must  be 
installed  on  each  side. 

(8)  One  or  more  exterior  lifer<ift 
canopy  lamps  meeting  the  requirenwnt); 
of  §  160.151-15(m)  must  be  providt-d 
such  that— 
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(i)  On  a  non-reversible  inflatable, 
buoyant  apparatus,  one  lamp  is 
mounted  so  that  it  is  on  the  uppermost 
surface;  and 

(ii)  On  a  reversible  inflatable  buoyant 
apparatus,  two  lamps  are  mounted  on 
opposite  sides  of  the  main  buoyancy 
compartments.  The  lamps  must  be 
arranged  so  that  a  lamp  is  on  the 
uppermost  surface  of  &e  inflatable 
buoyant  apparatus,  whichever  side  is 
floating  up. 

(9)  Stability  pockets  are  not  required. 

(10)  All  equipment  required  by  this 
paragraph  must  be  either  packed  in  a 
container  accessible  to  the  occupants,  or 
otherwise  secured  to  the  apparatus. 
Duplicate  equipment  must  be  provided 
for  each  side  of  a  reversible  inflatable 
buoyant  apparatus  if  it  is  not  accessible 
from  both  sides.  Each  inflatable  buoyant 
apparatus  must  be  provided  with — 

-   (i)  One  buoyant  heaving  line  and 
rescue  quoit  on  each  inflatable  buoyant 
apparatus  with  a  capacity  of  less  than  25 
persons;  or  two  on  each  inflatable 
buoyant  apparatus  for  a  capacity  of  25 
or  more  persons.  The  heaving  line{s) 
must  be  moimted  adjacent  to  a  boarding 
ramp  (or  boarding  ladder  if  no  ramps  are 
installed),  and  ready  for  immediate  use; 

(ii)  Two  buoyant  safety  knives  ready 
for  use  near  the  painter  attachment; 

(iii)  One  bailer  on  each  inflatable 
buoyant  apparatus  with  a  capacity  of 
less  than  25  persons;  or  two  bailers  on 
each  inflatable  buoyant  apparatus  with 
a  capacity  of  25  or  more  persons,  except 
that  bailers  are  not  required  if  both  sides 
of  the  floor  of  a  reversible  inflatable 
buoyant  apparatus  are  equipped  with 
drains; 

(iv)  One  sponge  on  each  inflatable 
buoyant  apparatus  with  a  capacity  of 
less  than  25  persons,  or  two  sponges  on 
each  inflatable  buoyant  apparatus  with 
a  capacity  of  25  or  more  persons; 

(v)  Two  paddles  on  each  inflatable 
buoyant  apparatus  with  a  capacity  of 
less  than  25  persons,  or  four  paddles  on 
each  inflatable  buoyant  apparatus  with 
a  capacity  of  25  or  more  persons 
capacity; 

(vi)  C5ne  flashlight  with  spare 
batteries; 

(vii)  One  signalling  mirror; 

(viii)  One  set  of  sealing  clamps  or 
plugs  as  described  in  §  160.151-21(y)(l) 
ofthis  part;  and 

(ix)  One  pUmp  or  bellows. 

(11)  The  swamp  test  required  under 
section  1/5.11  of  IMO  resolution 
A.689(17)  and  §  160.151-27(a)  must  be 
conducted  with  the  inflatable  buoyant 
apparatus  loaded  with  persons  equal  to 
150%  of  its  rated  capacity. 

(b)  Production  inspections  and  tests. 
Production  inspections  and  tests  for 
inflatable  buoyant  apparatus  must  be 
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pel  formed  in  accordance  with  the 
ap  ilicable  portions  of  §  160.151-31. 

(p)  Marking  and  labeling.  Marking  and 
labeling  of  inflatable  buoyant  apparatus 
mtist  be  in  accordance  with  §  160.151- 
33  J  except  that  the  device  must  be 
ide^itified  as  an  "INFLATABLE 
YANT  APPARATUS",  and  no 
iLAS"  markings  shall  be  placed  on 
inflatable  buoyant  apparatus' 
itainer. 

(^)  Servicing.  Inflatable  buoyant  - 
apparatus  must  be  serviced  periodically 
at  approved  servicing  facilities  in 
acdordance  with  the  applicable 
re^Jirements  of  §  160.151-35  through 
§l$0.151-57. 

(fe)  Instruction  placard.  An  instruction 
plapard  meeting  the  requirements  of 
§  II  >0.151-59(c),  giving  simple 
pre  cedures  and  illustrations  for 
inf  ating,  launching,  and  boarding  the 
inf  atable  buoyant  apparatus,  must  be 
ma  le  available  to  the  operator  or  master 
of « ach  vessel  on  which  the  inflatable 
bu<  yant  apparatus  is  to  be  carried. 

Su  >part  160.051  (§§  160.051-0— 
1 64.051  -0)— {Removed] 

Subpart  160.051  consisting  of 
60.051-D  through  160.051-9,  is 
ren  lOved. 
ID. 


§§ 
rei 

§§ 


.  Subpart  160.151,  consisting  of 
160.151-1  through  160.151-59,  is 
ad(  ed  to  read  as  follows: 

Sul  part  160.151— Inflatable  Liferafts 

160  151-1    Incorporation  by  reference.  - 

160  151-3    Definitions. 

16G  151-^    Scope. 

160  151-7    Construction  of  inflatable 

liferafts. 

160  151-9    Independent  laboratory. 
160  151-11    Approval  procedure. 
160  151-13    Fabrication  of  prototype 

liferafts  for  approval. 
160  151-15    Design  and  performance  of 

inflatable  liferafts. 
16C  151-17    Design  and  performance  of 

SOLAS  A  and  SOLAS  B  inflatable 

liferafts. 
160  151-19    Design  and  performance  of 

coastal  service  inflatable  lifc^fts. 
16C  151-21    Equipment  required  for  SOLAS 

A  and  SOLAS  B  inflatable  liferafts. 
16C  151-23    Equipment  required  for  coastal 

service  inflatable  liferafts. 
16C  151-25    Additional  equipment  for 

inflatable  lifierafts. 
ISC  151-27    Approval  inspections  and  tests 

for  all  inflatable  liferafts. 
16C  151-29    Additional  approval  tests  for 

SOLAS  A  and  SOLAS  B  inflatable 

liferafts. 
160  151-31    Production  inspections  and 

tests  for  Inflatable  liferafts. 
160  151-33    Marking  and  labeling.  - 
160  151-35    Servicing. 
160  151-37    Servicing  manual. 
160  151-39    Training  of  servicing 

technicians. 


160.151-41    Approval  of  servicing  facilities. 
160.151-43    Servicing  facility  conditions. 
160.151-45    Required  equipment  for 

servicing  facilities. 
160.151-47    Servicing  facility  owner  or 

operator  requirements. 
160.151-49    Approval  of  servicing  facilities 

at  remote  locations. 
160.151-51    Approval  notification. 
160.151-53    OCMl  notification  of  servicing. 
160.151-55    Withdrawal  of  approval. 
160.151-57    Servicing  procedure. 
160.151-59    Training  and  maintenance 

instructions. 

Subpart  160.151— Inflatable  Uferafts 
§  1 60.1 51  -1    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  To  enforce 
any  edition  other  than  that  specified  in 
paragraph  (b)  of  this  section,  the  Coast 
Guard  must  publish  notice  of  change  in 
the  Federal  Register  and  make  the 
material  available  to  the  public.  All 
approved  material  is  on  file  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street  NW..  Suite  700, 
Washington,  DC,  and  at  the  U.S.  Coast 
Guard,  Merchant  Vessel  Inspection  and 
Documentation  Division  (G-MVI),  2100 
Second  Street  SW..  Washington,  DC 
20593-0001,  and  is  available  from  the 
sources  indicated  in  paragraph  (b)  of 
this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this 
subpart  and  the  sections  affected  are  as 
follows: 

American  Society  for  Testing  and 
Materials  (ASTM) 

1916  Race  St..  Philadelphia,  PA  19103 
ASTM  F1014,  Standard  Specification 

for  Flashlights  on  Vessels,  1986 — 

160.151-21 

International  Maritime  Organization 
(IMO) 

Publications  Section.  4  Albert 
Embankment,  London  SEl  7SR, 
England 

Resolution  A.689(17). 

"Recommendation  on  Testing  of 
.  Life-saving  Appliances",  27 
November  1991.  160.151-21; 
160.151-27;  160.151-31;  160.151- 
57. 

Resolution  A.657(16),  "Instructions 
for  Action  in  Survival  Craft", 
October  1989—160.151-21 

Resolution  A.658(16),  "Use  and 
Fitting  of  Retroreflective  Materials 
on  Life-saving  Appliances", 
October  1989—160.151-15; 
160.151-57. 
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National  Institute  of  Standards  and 
Technology  (formeriy  National  Bureau 
of  Standards) 

c/o  National  Technical  Information 
Service,  Springfield,  VA  22161 

NBS  Special  Publication  440  (Order 
No.  PB265225),  Color:  Universal 
Language  and  Dictionary  of  Names, 
1976—160.151-15 

Naval  Forms  and  Publications  Center 

Customer  Service,  Code  1052,  5801 
Tabor  Ave.,  Philadelphia.  PA  19120 

MIL-C-17415E  (Ships)— Cloth, 
Coated,  and  Webbing,  Inflatable 
Boat  and  Miscellaneous  Use — 
160.151-15 

S16ai51-3    Definitions. 

The  following  terms  are  defined  as 
used  in  this  subpart: 

Coastal  service  liferaft  means  a  liferaft 
which  does  not  meet  the  requirements 
prescribed  in  this  subpart  for  inflatable 
liferafts  complying  with  SOLAS  74/83, 
but  which  is  suitable  for  use  on  certain 
uninspected  vessels  under  subchapter  C 
of  this  chapter. 

Commandant  means  the  Commandant 
(G-MVI),  United  States  Coast  Guard, 
2100  Second  Street.  SW.,  Washington, 
DC,  20593-0001. 

Servicing  means  periodic  inspection, 
necessary  repair,  and  repacking  by  a 
Coast  Guard-approved  servicing  facility. 
Requirements  for  periodic  inspection 
and  repair  of  Coast  Guard-approved 
inflatable  liferafts  are  described  in 
§§  160.151-37  through  160.151-57. 

SOLAS  74/83  means  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  as  amended  by  the  International 
Maritime  Organization  through 
Resolution  MSC.6(48).  dated  17  June 
1983  (SOLAS  74/83). 

SOLAS  A  Liferaft  means  a  liferaft 
which  meets  the  requirements  ofthis 
subpart  for  an  inflatable  liferaft 
complying  with  SOLAS  74/83,  and 
equipped  with  a  SOLAS  A  equipment 
pack. 

SOLAS  B  Liferaft  means  a  liferaft 
which  meets  the  requirements  ofthis 
subpart  for  an  inflatable  liferaft 
complying  with  SOLAS  74/83,  and 
equipped  with  a  SOLAS  B  equipment 
pack. 

S  160.151-6    Scope. 

This  subpart  prescribes  standards, 
tests,  and  procedures  for  approval  by 
the  Coast  Guard  of  inflatable  liferafts, 
including  SOLAS  A,  SOLAS  B,  and 
coastal  service  liferafts,  and  for  their 
periodic  inspection  and  repair  at 
approved  facilities  ("servicing").  Certain 
requirements  ofthis  subpart  also  apply 
to  inflatable  buoyant  apparatus  as 
specified  in  §  160.010-3. 


§160.151-7    Construction  of  inflatable 
liferafts. 

Except  as  specified  in  this  subpart, 
each  inflatable  liferaft  must  meet  the 
requirements  of  Chapter  III  of  SOLAS 
74/83.  In  order  to  be  approved  under 
this  subpart,  inflatable  liferafts  must  be 
constructed  in  accordance  with  the 
following  SOLAS  74/83  provisions: 

(a)  Chapter  HI,  Regulation  30, 
paragraph  2  (III/30.2),  General 
requirements  for  life-saving  appliances. 

(b)  Chapter  III,  regulation  38  (III/38) 
General  requirements  for  liferafts. 

(c)  Chapter  III,  regulation  39  (111/39) 
Inflatable  liferafts. 

(d)  Chapter  III,  regulation  51  (III/51) 
Training  manual. 

(e)  Chapter  III.  regulation  52  (111/52) 
Instructions  for  on-board  maintenance. 

§160.151-8    Independent  latMratory. 

Tests  and  inspections  required  by  this 
subpart  to  be  conducted  by  an 
independent  laboratory  must  be 
conducted  by  an  independent  laboratory- 
accepted  by  the  Coast  Guard  under 
subpart  159.010  of  part  159  ofthis 
chapter  to  perform  such  tests  and 
inspections.  A  list  of  accepted 
laboratories  may  be  obtained  by  writing 
the  Commandant. 

§160.151 -11    Approval  Procedure. 

(a)  A  manufacturer  seeking  approval 
of  an  inflatable  liferaft  must  comply 
with  the  procedures  of  subpart  159.005 
of  part  159  ofthis  chapter  and  this 
section. 

(b)  A  manufacturer  seeking  approval 
of  an  inflatable  liferaft  must  submit  an 
application  meeting  the  requirements  of 
§  159.005-5  of  this  chapter  for 
preapproval  review.  To  meet  the 
requirements  of  §  159.005-5(a)(2)  of  this 
chapter,  manufacturers  shall  submit — 

(1)  General  arrangement  drawing 
including  principal  di(nensions; 

(2)  Seating  arrangement  plan; 

(3)  Plans  for  subassemblies; 

(4)  Plans  for  equipment  carried  and 
stowage  details; 

(5)  Plans  for  the  inflation  system; 

(6)  Plans  for  the  outer  container; 

(7)  Plans  for  any  lifting  shackle  or 
ring,  including  diameter  in  cross- 
section,  used  for  connecting  the 
suspension  tackle  of  a  davit-launched 
inflatable  liferaft  to  the  automatic 
disengaging  device  used  for  its  hoisting 
and  lowering; 

(8)  Other  drawing(s)  necessary  to 
show  that  the  inflatable  liferaft  complies 
with  the  requirements  ofthis  subpart; 

(9)  Description  of  methods  of  seam 
and  joint  construction; 

(10)  Samples  and  identification  of 
each  material  used  in  the  buoyancy 
chambers,  floor,  and  canopy;  including 


the  identity  of  their  manufacturers,  and 
segments  of  each  type  of  seam  made 
fit}m  such  materials;  and 

(11)  Complete  data  pertinent  to  the 
installation  and  use  of  the  proposed 
inflatable  liferaft,  including  the 
maximum  proposed  height  of  its 
installation  above  the  water,  and  the 
maximum  length  of  the  sea  painter 
installed  in  the  inflatable  liferaft. 

§160.151-13    Fabrication  of  prototype 
liferafts  for  approval. 

If  the  manufacturer  is  notified  that  the 
information  submitted  in  accordance 
with  §  160.151-11  is  satisfactory  to  the 
Commandant,  fabrication  of  a  prototype 
liferaft  must  proceed  in  the  following 
sequence: 

(a)  The  manufacturer  shall  arrange  for 
an  independent  laboratory  to  inspect  the 
prototype  inflatable  liferaft  during  its 
fabrication  and  prepare  an  inspection 
report  meeting  the  requirements  of 

§  159.005-11  ofthis  chapter.  The 
independent  laboratory  shall  conduct  at 
least  one  inspection  during  layup  of  the 
buoyancy  tubes  of  the  prototype 
inflatable  liferaft,  at  least  one  inspection 
of  the  finished  prototype  inflatable 
liferaft  when  fully  inflated,  and  as  many 
other  inspections  as  are  necessary  to 
determine  that  the  prototype  inflatable 
liferaft— 

(1)  Is  constructed  by  the  methods  and 
with  the  materials  specified  in  the 
plans; 

(2)  Passes  the  applicable  inspections 
and  tests  required  by  §  160.151-31;  and 

(3)  Conforms  with  the  manufacturer's 
plans. 

(b)  The  manufacturer  shall  submit  the 
independent  laboratory's  inspection 
report  to  the  Commandant  for  review. 

(c)  If,  after  review  of  the  inspection 
report  of  the  independent  laboratory', 
the  Commandant  notifies  the 
manufacturer  that  the  prototype 
inflatable  liferaft  is  in  compliance  with 
the  requirements  ofthis  subpart,  the 
manufacturer  may  proceed  with  the 
approval  tests  required  under 
§§160.151-27  and  160.151-29. 

(d)  The  manufacturer  shall  notify  the 
cognizant  OCMl  of  where  the  approval 
tests  required  under  §§  160.151-27  and 
160.151-29  will  take  place  and  arrange 
a  testing  schedule  with  the  OCMl  that 
allows  for  a  Coast  Guard  inspector  to 
travel  to  the  site  where  the  testing  is  to 
be  performed. 

(e)  The  manufacturer  shall  admit  the 
Coast  Guard  inspector  to  any  place 
where  work  or  testing  is  performed  on 
inflatable  liferafts  or  their  component 
parts  and  materials  for  the  purpose  of^ 

(1)  Assuring  that  the  quality  assurance 
program  of  the  manufacturer  is 
satisfactory; 
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(2)  Witnessing  tests;  and 

(3)  Taking  samples  of  parts  or 
materials  for  additional  inspections  or 
(esls. 

(D  The  manubcturer  shall  make 
available  to  the  Coast  Guard  inspector 
the  affidavits  or  invoices  from  the 
.suppliers  of  all  essential  materials  used 
in  the  production  of  inflatable  liferafts, 
together  with  records  identifying  the  lot 
luiinbers  of  the  inflatable  liferafts 
comprised  of  such  materials. 

(g)  On  conclusion  ofihe  approval 
(esting,  the  manufacturer  shall  comply 
wilh  the  requirements  of  §  159.005- 
^(aKS)  of  this  chapter  by  submitting  the 
following  to  the  Commandant: 

(1)  The  report  of  the  prototype  testing 
prepared  by  the  manufacturer.  The 
report  must  include  a  signed  statement 
by  the  Coast  Guard  inspector  who 
witnessed  the  testing,  indicating  that  the 
report  accurately  describes  the  testing 
and  its  results. 

(2)  The  final  plans  of  the  inflatable 
liferaft  as  built.  The  plans  must 
include — 

(i)  The  servicing  manual  described  in 
«i  160.151-37: 

(ill  The  training  and  maintenance 
instructions  described  in  §  160.151-59: 

(iii)  The  final  version  of  the  plans 
required  under  §  160.151-ll(b) 
including — 

(A)  Each  correction,  change,  or 
addition  made  during  prototype 
construction  and  approval  testing; 

(B)  Sufficient  detail  to  determine  that 
each  requirement  of  this  subpart  is  met; 

(C)  Faorication  details  for  the 
inllatable  liferaft,  including  details  of 
the  method  of  making  seams  and  joints; 
and 

(D)  Full  details  of  the  inflation 
system. 

(h)  A  description  of  the  quality 
control  procedures  that  will  apply  to  the 
production  of  the  inflatable  liferafl.  The 
procedures  must  include — 

(1)  The  system  for  checking  material 
certifications  received  from  suppliers; 

(2)  The  method  for  controlling  the 
i  n  ventory  of  materials; 

(.1)  The  method  for  checking  quality  of 
seams  and  joints;  and 

(4)  The  inspection  checklists  used 
during  various  stages  of  fiabrication  to 
assure  that  the  approved  inflatable 
liferaft  complies  with  the  approved 
plans  and  the  requirements  of  this 
subpart. 

§160.151-15   Design  and  performance  of 
inflatable  Werafts. 

To  satisfy  the  requirements  of  the 
regulations  of  SOLAS  74/83  indicated  in 
4»  16ai51-7,  each  inflatable  liferaft  must 
meet  the  following  requirements  of  this 

!(1ion: 


({ )  WoHananship  and  materials 
IRef,  itilation  III/30.2.1).  Each  inflatable 
lifetaft  must  be  constructed  of  the 
following  types  of  materials  meeting 
MIBr-C-17415E.  or  materials  accepted 
by  I  tie  Commandant  as  equivalent  or 
sup  jrior — 

(: )  Type  2.  Class  B  for  the  canopy: 

(:  j  Type  8  for  tape; 

(  )  Type  11  for  the  inflatable  floor; 
anc 

(  ]  Type  16.  Class  AA  for  all  other 
iiiF  itable  compartments  and  structural 
con  ponents. 

(I )  Seams  (Regulation  111/30.2.1}.  Each 
.sea  n  must  be  at  least  as  strong  as  the 
wei  kest  of  the  materials  joined  by  the 
sea  n.  Each  seam  must  be  covered  with 
tap  '.  where  necessary  to  prevent  lifting 
of  i  lid  damage  to  fabric  edges. 

((  )  Liners  (Regulation  IW 30.2.1).  A 
pro  ective  liner  or  baffling  arrangement 
mu  ;t  t)e  provided  inside  each  inflatable 
cori  ipartment  at  the  inflation  gas  inlet  to 
pro  ect  the  compartment  fabric  from  the 
dar  aging  effects  of  cold  inflation  gas. 

(i  )  Compatibility  of  dissimilar 
ma  erials  (Regulation  111/30.2.4).  Where 
dis:  imilar  materials  are  combined  in  the 
cor  struction  of  an  inflatable  liferaft, 
pro  irisions  must  be  made  to  prevent 
ioo  ;ening  or  tightening  due  to 
dif  erences  in  thermal  expansion. 
fre(  zing,  buckling,  galvanic  corrosion, 
or  ( ther  incompatibilities. 

(  i)  Color  (Regulation  ni/30.2.6).  The 
pri  nary  color  of  the  exterior  of  the 
car  opy  must  he  vivid  reddish  orange 
(co  or  number  34  of  NBS  Special 
Pu  ilication  440).  or  a  fluorescent  color 
of)  similar  hue. 

( )  Retmreflective  material  (Regulation 
111/ 10.2.7).  Each  inflatable  liferaft  mu.st 
be  narked  with  Type  I  retroreflective 
ma  erial  approved  under  subpart 
16'  .018  of  part  164  of  this  chapter.  The 
am  ingement  of  the  retroreflective 
ma  erial  must  comply  with  IMO 
Re!  olution  A.658(16). 

( ;)  Towing  connections  (Regulation 
III)  J8.2.4./The  towing  connections  must 
be  >rovided  at  opposite  ends  of  the 
inf  atable  liferaft,  attached  by 
rei  iforcements  suitable  to  withstand  the 
tov  ring  strain,  and  marked  to  indicate 
th«  ir  function. 

( 1)  Weight  (Regulation  111/38.2.2).  The 
we  ght  of  the  liferaft  including  its 
coi  itainer  and  equipment  may  not 
ex(  eed  IBS  kg  (407.8  lb),  unless  it  is 
int  snded  for  launching  into  the  water 
dii  3ctly  from  its  stowed  position  using 
an  inclined  or  hand-tilted  rack,  or  is 
sei  ved  by  a  launching  appliance 
approved  by  the  Commandant  as 
meeting  the  requirements  of  Regulation 
III  48.6. 

i)  Lifelines  (Regulation  ni/38.3.1). 
Ea  :h  lifeline  must  be  made  of  14  mm 


(''Afv-inch)  minimum  diameter  nylon 
tubular  webbing,  or  10  mm  (%-inch) 
minimum  diameter  rope,  or  equivalent. 
Each  lifeline  attachment  patch  must 
have  a  minimum  breaking  strength  of 
1.5  kN  (350  lb)  pull  exerted  in  a 
direction  perpendicular  to  the  base  of 
the  patch.  Each  exterior  lifeline  bight 
must  be  long  enough  to  allow  the 
lifeline  to  reach  to  the  waterline  of  the 
inflatable  liferaft  when  it  is  afloat. 

(j)  Painter  system  (Regulation  III/ 
38.6. 1 ).  The  painter  protruding  from  the 
liferaft  container  must  be  inherently 
resistant  or  treated  to  be  resistant  to 
deterioration  from  sunlight  and  salt 
spray,  and  resistant  to  absorption  and 
wicking  of  water. 

(k)  Inflation  cylinders  (Regulation  HI/ 
J9.2.3/.  Each  compressed  gas  inflation 
cylinder  within  the  inflatable  liferaft 
must  meet  the  requirements  of  §  147.60 
of  this  chapter,  and  be  installed  so 
that— 

(1)  Slings  and  reinforcements  of 
sufficient  strength  retain  the  inflation 
cylinders  in  place  when  the  inflatable 
liferaft  is  dropped  into  the  water  from 
its  stowage  height  and  during  inflation: 
and 

(2)  The  painter  and  inflation  cylinders 
of  the  liferaft  are  linked  to  start  inflation 
when  the  painter  is  pulled  by  one 
person  exerting  a  force  not  exceeding 
150  N  (34  lb). 

(1)  Boarding  ladders  (Regulation  III/ 
39.4.2).  The  steps  of  the  boarding  ladder 
must  be  of  rigid  or  semi-rigid  tubing  and 
secured  against  rotation  to  provide  a 
suitable  foothold. 

(m)  Canopy  lamps  (Regulation  III/ 
39.6.2).  The  exterior  liferaft  canopy 
lamp  must  be  approved  by  the 
Commandant  as  meeting  the 
requirements  of  Regulation  III/39.6.2 

(n)  Packing  (Regulation  111/39.7.1). 
Containers  for  packing  liferafts — 

(1)  Must  include  a  telltale  made  with 
a  seal-and-wire,  or  equivalent  method 
for  indicating  if  the  inflatable  liferaft  has 
been  tampered  with  or  used  since 
packing: 

(2)  Must  be  designed  so  that  the 
liferaft  breaks  free  of  the  container  when 
inflation  is  initiated,  without  the  need 
to  manually  open  or  remove  any  closing 
arrangement; 

(3)  Must  have  an  interior  surface 
smooth  and  free  from  splinters,  barbs,  or 
rough  projections; 

(4)  Must  be  of  rigid  construction 
where  the  liferaft  is  intended  for  float- 
free  launching  or  for  exposed  stowage 
on  deck; 

(5)  If  rigid,  must  be  designed  to 
facilitate  securing  the  inflatable  liferaft 
to  a  vessel  to  permit  quick  release  for 
manual  launching; 
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(6)  If  constructed  of  fibrous-glass- 
reinforced  plastic,  must  be  provided 
with  a  means  to  prevent  abrasion  of  the 
liferaft  fabric,  such  as  by  using  a  gel 
coated  interior  finish  of  the  container, 
enclosing  the  inflatable  liferaft  in  an 
envelope  of  plastic  film,  or  equivalent 
means;  and 

(7)  Except  as  provided  in  paragraph 
(n)(2)  of  this  section,  may  be  of  fabric 
construction.  Each  container  of  fabric 
construction  must  be  made  of  coated 
cloth,  include  carrying  handles  and 
drain  holes,  and  be  adaptable  to  stowage 
and  expeditious  removal  from  lockers 
and  deck-moimted  enclosures  adjacent 
to  inflatable  liferaft  launching  stations. 
The  weight  of  a  liferaft  in  a  fabric 
container  including  its  container  and 
equipment  must  not  exceed  100  kg  (220 
lb).  ^ 

%  160.151-17    Design  and  performance  of 
SOI^S  A  and  SOLAS  B  inflatable  liferafts. 

To  satisfy  the  requirements  of  the 
indicated  regulations  of  SOLAS  74/83, 
each  SOLAS  A  and  SOLAS  B  inflatable 
liferaft  must  be  manufacured  in 
accordance  with  §§  160.151-7, 160.151- 
15,  and  the  following  requirements  of 
this  section: 

(a)  Stability  (Regulation  111/39.5.1).  (1) 
Each  inflatable  liferaft  with  a  capacity  of 
more  than  8  persons  must  have  a 
waterplane  of  circular  or  elliptical 
outline.  A  hexagonal,  octagonal,  or 
similar  outline  approximating  a  circular 
or  elliptical  shape  is  acceptable. 

(2)  Each  inflatable  liferaft 
manufactured  under  this  subpart  must 
have  water-containing  stability 
appendages  on  its  underside  to  resist 
capsizing  from  wind  and  wave  forces. 
These  appendages  must  meet  the 
following  requirements: 

(i)  The  total  volume  of  the  appendages 
must  not  be  less  than  0.08  m^  (2.85  ft^) 
times  the  number  of  persons  which  the 
liferaft  is  approved  to  accommodate. 
The  volume  is  calculated  using  the 
bottom  of  the  lowest  opening  in  an 
appendage  as  the  height  of  the 
appendage,  and  by  deducting  the 
voliune  of  any  objects  inside  the 
appendage.  Any  opening  designed  to 
close  as  water  is  forced  out  of  an 
appendage  is  not  considered  an  opening 
for  thepurpose  of  this  calculation. 

(ii)  The  appendages  must  be  securely 
attached  and  evenly  distributed  around 
the  periphery  of  the  exterior  bottom  of 
the  liferaft.  The  appendages  may  be 
omitted  at  the  locations  of  inflation 
cylinders. 

(iii)  The  system  of  stability 
appendages  must  consist  of  at  least  two 
separate  parts  so  that  damage  to  one  part 
will  permit  at  least  half  of  the  required 
total  volume  (0.04  m'  (1.425  fta)  times 


the  niunber  of  persons  capacity)  to 
remain  intact. 

(iv)  Openings  in  or  between  the 
stability  appendages  must  be  provided 
to  limit  the  formation  of  air  pockets 
under  the  inflatable  liferaft. 

(v)  The  appendages  must  be  designed 
to  deploy  underwater  when  the  liferaft 
inflates.  If  weights  are  used  for  this 
purpose,  they  must  be  of  noncorrodible 
material. 

(b)  Boarding  ramp  (Regulation  III/ 
39.4.1).  The  boarding  ramp  must  have 
sufficient  size  and  buoyancy  to  support 
one  person  weighing  100  kg  (220  lb)  in 
a  sitting  or  kneeling  position  without 
holding  on  to  any  other  part  of  the 
inflatable  liferaft. 

(c)  MarkJng  (Regulation  111/39.8). 
Means  must  be  provided  for  identifying 
the  liferaft  with  the  name  and  port  of 
registry  of  the  ship  to  which  it  is  to  be 
fitted,  in  such  a  manner  that  the 
identification  can  be  changed  without 
opening  the  liferaft  container. 

§160.151-19    Design  and  perfonnance  Of 
coastal  service  inflatable  liferafts. 

To  obtain  Coast  Guard  approval,  each 
coastal  service  inflatable  liferaft  must 
comply  with  the  requirements  for 
SOLAS  A  and  SOLAS  B  liferafts  in 
§  160.151-17,  with  the  following 
exceptions: 

(a)  Canopy  requirements  (Regulation 
111/38.1.5).  The  canopy— 

(1)  May  be  of  a  type  which  is  furled 
when  the  inflatable  liferaft  inflates,  and 
which  can  be  set  in  place  by  the 
occupants.  A  furled  canopy  must  be 
secured  to  the  buoyancy  tubes  over  50% 
or  more  of  the  inflatable  liferaft 's 
circumference; 

(2)  May  be  of  an  uninsulated,  single- 
ply  design;  and 

(3)  The  interior  of  the  canopy  may  be 
any  color. 

(b)  Viewing  port.  The  viewing  port 
described  in  Regulation  III/38.1.5.5  is 
not  required. 

(c)  Rainwater  collection  (Regulation 
ni/38.1.5.6).  The  means  of  rainwater 
collection  described  in  Regulation  111/ 
38.1.5.6  is  not  required. 

(d)  Capacity  (Regulation  111/38.2.1). 
The  carrying  capacity  must  be  not  less 
than  four  persons. 

(e)  Floor  insulation  (Regulation  111/ 
39.2.2).  The  floor  may  be  uninsulated. 

(0  Boarding  ramps  (Regulation  111/ 
39.4.1).  The  boarding  ramps  described 
in  Regulation  III/39.4.1  are  not  required 
if  the  combined  diameter  of  the 
buoyancy  chambers  is  500  mm  (19.5  in) 
or  less. 

(g)  Stability  (Regulation  111/39.5.1). 
Each  coastal  service  inflatable  liferaft 
must  either  meet  the  stability  criteria  in 
§  160.151-17(a)  or  must  have  water- 


containing  stability  pockets  on  its 
underside  to  resist  capsizing.  These 
pockets  must  meet  the  following 
requirements: 

(1)  The  total  volume  of  the  pockets 
must  not  be  less  than  25%  of  the 
minimum  required  volume  of  the 
principal  buoyancy  compartments  of  the 
inflatable  liferaft. 

(2)  The  pockets  must  be  securely 
attached  and  evenly  distributed  around 
the  periphery  of  the  exterior  bottom  of 
the  liferaft.  The  pockets  may  be  omitted 
at  the  locations  of  inflation  cylinders. 

(3)  The  pockets  must  be  designed  to 
deploy  underwater  when  the  liferaft 
inflates.  If  weights  are  used  for  this 
purpose,  they  must  be  of  noncorrodible 
material. 

(h)  Lamp  (Regulation  111/39.6.3).  The 
manually  controlled  interior  lamp 
described  in  Regulation  III/39.6.3  is  not 
required. 

(i)  Fabric  valise  (Regulation  111/ 
39.7.1.1).  The  raft  may  be  packed  in  a 
fabric  valise  suitable  for  dropping  into 
the  water  fixjm  its  marked  maximum 
stowage  height. 

(j)  Markings  (Regulations  111/39.7.3.4 
and  III/39.7.3.5).  The  words  "COASTAL 
SERVICE"  must  ap{>eaT  on  the 
container.  No  "SOLAS"  markings  shall 
be  placed  on  the  coastal  service 
inflatable  liferaft's  container. 

§160.151-21    Equipment  required  for 
SOl^S  A  and  SOtJVS  B  inflatable  liferafts. 
To  obtain  Coast  Guard  approval,  the 
equipment  in  each  SOLAS  A  and 
SOLAS  B  inflatable  liferaft  pack  must 
meet  the  following  specific 
requirements  in  complying  with  the 
indicated  regulations  of  SOLAS  74/83: 

(a)  Heaving  line  (Regulation  Ul/ 
38.5.1.1).  The  buoyant  heaving  line 
described  by  Regulation  III/38.5.1.1 
must  have  a  breaking  strength  of  not  le.ss 
than  1.1  kN  (250  lb),  and  must  be 
attached  to  the  inflatable  liferaft  near 
the  entrance  furthest  from  the  painter 
attachment. 

(b)  Jackknife  (Regulation  111/38.5.1.2). 
Each  folding  knife  carried  as  permitted 
by  Regulation  III/38.5.1.2  must  be  a 
jackknife  approved  by  the  Commandant 
as  meeting  subpart  160.043  of  this  part. 

(c)  Bailer  (Regulation  ni/38.5.1.3). 
Each  bailer  described  by  Regulation  ni/ 
38.5.1.3  must  have  a  volume  of  at  least 
2  L  (125  in3). 

(d)  Sponge  (Regulation  111/38.5.1.4). 
Each  sponge  described  by  Regulation 
II1/38.5.1.4  must  have  a  volume  of  at 
least  750  cm^  (48  in^)  when  saturated 
with  water. 

(e)  Sea  anchors  (Regulation  111/ 
38.5.1.5).  Sea  anchors  without  the 
swivels  described  by  Regulation  HI/ 
38.5.1.5  may  be  used  if,  during  the 
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towing  test,  their  design  is  demonstrated 
to  be  oifa  tyjM  that  does  not  rotate  when 
streamed.  The  sea  anchors  are  not 
required  to  have  the  tripping  lines 
described  by  Regulation  in/38.5.1.5  if. 
during  the  towing  test,  their  design  is 
demonstrated  to  be  of  a  type  that  can  be 
hauled  in  by  one  person. 

(f)  Paddles  (Regulation  III/38.5.1.6). 
The  paddles  must  be  at  least  1.2  m  (4 

ft)  long  and  must  be  of  the  same  size  and 
type  as  used  to  pass  the  maneuverability 
test  in  paragraph  1/5.10  of  IMO 
resolution  A.689(17). 

(g)  Tin-opener  (Regulation  HI/ 
38.5.1.7).  Each  sharp  part  of  a  tin-opener 
described  by  Regulation  III/38.5.1.7 
must  have  a  giuird. 

(h)  First-aid  kit  (Regulation  III/ 
38.5.1.8).  Each  6rst-aid  kit  described  by 
Regulation  III/38.5.1.8  must  be 
approved  by  the  Commandant  as 
meeting  subpart  160.054  of  this  part. 

(i)  Whistle  (Regulation  III/38.5.1.9). 
The  whistle  described  by  Regulation  UV 

38.5.1.9  must  be  a  ball-type  or  multi- 
tone  whistle  of  corrosion-resistant 
construction. 

(|)  Rocket  parachute  flare  (Regulation 
III/38.5.1.10).  Each  rocket  parachute 
flare  described  by  Regulation  III/ 

38.5.1.10  must  be  approved  by  the 
Commandant  as  meeting  subpart 

1 60.036  of  th  is  part  and  the 
requirements  of  Regulations  III/ 30.2  and 
ni/35  of  SOLAS  74/83. 

(k)  Hand  flare  (Regulation  III/ 
38.5.1.11).  Each  hand  flare  described  by 
Regulation  III/38.5.1.11  must  be 
approved  by  the  Commandanfas 
meeting  Subpart  160.021  of  this  part 
and  the  requirements  of  Regulations  III/ 
30.2  and  111/36  of  SOLAS  74/83. 

(1)  Orange  smoke  signal  (Regulation 
111/38.5.1.12).  Each  orange  smoke  signal 
described  by  Regulation  01/38.5.1.12 
must  be  of  the  floating  type  approved  by . 
the  Commandant  as  meeting  subpart 
160.022  of  this  part  and  the 
requirements  of  Regulations  III/30.2  and 
III/37  of  SOLAS  74/83. 

(m)  Electric  torch  (Regulation  III/ 
38.5.1.13).  The  waterproof  electric  torch 
described  by  Regulation  01/38.5.1.13    - 
must  be  a  Type  I  or  Type  m  flashlight 
constructed  and  marked  in  accordance 
with  ASTM  F1014.  Three-cell  size 
flashlights  bearing  Coast  Guard  approval 
numbers  in  the  161.008  series  may 
continue  to  be  used  as  long  as  they  are 
in  a  serviceable  condition. 

(n)  Radar  reflector  (Regulation  IB/ 
38.5.1.14).  The  radar  reftoctor  may  be 
omitted  if  the  outside  of  the  container 
of  the  inflatable  liferaft  includes  a  notice 
near  the  "SOLAS  A"  or  "SOLAS  B" 
marking  indicating  that  a  radar  reflector 
i.s  not  included. 
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(o  SifftaUing  minor  (Regulation  m/ 
38.5  1.15).  Each  signalling  mirror 
desc  ribed  by  Regulatitm  01/38.5.1.15 
mus  be  approved  by  the  QHnmandant. 

(p  Lifesaving  iignals  (R^fthtkm  m/ 
38.5  1.16).  If  not  provided  on  a 
wati  rproof  card  or  seeled  in  a 
tram  parent  waterproof  container  as 
des(  ribed  in  Regulation  01/38.5.1.16, 
the  ( able  of  lifasaving  signals  may  be 
prov  ided  as  part  of  the  instruction 
man  iial. 

(q)  Fishing  tackle  (Regulation  W 
38.5 A. 17).  The  fishing  tackle  must  be  in 
a  kid  approved  by  the  Commandant  as 
meeting  subpart  160.061  of  this  part. 

(r]|  Food  rations  (Regulation  lU/ 
38.5[l.l8.)  The  food  rations  must  be 
appnoved  by  the  Commandant 

(sll  Drinking  water  (Regulation  W 
38.5  1.19).  The  fresh  water  required  by 
Regi  lation  01/38.5.1.19  must  be 
"emi  urgency  drinking  water"  approved 
by  t]  e  Commandant  as  meeting  subpart 
160.  }26  of  this  pan.  The  desalting 
appi  ratus  described  in  Regulation  01/ 
38.5  1.19  must  be  approved  by  the 
Com  mandant  as  meeting  subpart 
160.1  )58  of  this  part. 

(t)  Drinking  cup  (Regulation  HI/ 
38.5  1.20).  The  drinking  cup  described 
in  Regulation  10/38.5.1.20  must  be 
grad  jated  in  ounces  or  milliliters  or 
both 

(u  Anti-seasickness  medication 
(Reg  ilation  111/38.5.1.21).  The  anti- 
seas  ckness  medication  required  by 
Regulation  DI/38.5.1.21  must  include 
insteuctions  for  use  and  be  marked  with 
an  e  cpiration  date.  The  medication  must 
be  e  ther — 

(1  A  combination  of  25  mg  of 
pror  lethazine  hydrochloride  and  25  mg 
of  e]  hedrine  sulfate,  comprising  each 
sing  e  dose,  to  be  taken  at  six-hour 
intei  vais;  or 

(2  A  transdermal  patch  containing 
scof  Diamine  suitable  for  at  least  2  days 
use.  with  each  patch  counted  as  six 
dos(  s. 

(v  Survival  instructions  (Regulation 
Ill/i  i.5.1.22).  The  instructions  required 
by  I  9gulation  DI/38.5.1.22  on  how  to 
surv  ve  in  a  liferaft  must — 

(1  Be  waterproof; 

(2  Be  in  English; 

(3  Meet  the  guidelines  in  IMO 
Res(  lution  A.657(16);  and 

(4  Be  suspended  in  a  clear  film 
env(  lope  from  one  of  the  canopy  arch 
tubes. 

(w )  Immediate  action  instructions 
(Reg  ulation  III/38.5.1.23).  The 
inst  uctions  for  immediate  action 
mus  — 

(1  Be  waterproof; 

(2  Be  in  English; 

(3  Follow  the  guidelines  in  IMO 
Resolution  A.657(16): 


(4)  Explain  both  the  noise 
accompanying  the  operation  of  any 
provided  pressure  relief  valves,  and  the 
need  to  render  them  inoperable  after 
they  complete  venting;  and 

(5)  Be  suspended  m»n  the  inside 
canopy,  so  they  are  immediately  visible 
by  survivors  on  entering  the  inflatable 
liferaft.  They  may  be  contained  in  the 
same  envelope  with  the  instructions  on 
how  to  siuvive  if  the  instructions  for 
immediate  action  are  visible  firom  both 
faces  of  the  envelope. 

(x)  Thermal  protective  aid  (Reflation 
IU/38.5.124).  Each  thermal  protective 
aid  described  by  R^ulation  10/38.5.1.24 
must  be  approved  by  the  Commandant 
as  meeting  subpart  160.174  of  this  part. 

(y)  Repmr  outfit  (Regulation  III/ 
39.10.1.1).  The  repair  outfit  required  by 
Regulation  01/39. 10.1.1  must  include — 

(1)  Six  or  more  sealing  clamps  or 
serrated  conical  plastic  plugs; 

(2)  Five  or  more  tube  patches  at  least 
50  mm  (2  in)  diameter, 

(3)  A  routing  tool;  and 

(4)  A  container  of  cement  compatible 
with  the  inflatable  liferaft  fabric  and  the 
patches,  marked  with  instructions  for 
use  and  an  expiration  date. 

(z)  Pump  or  bellows  (Regulation  lU/ 
39.10.1.2).  The  pump  or  bellows 
required  by  Regulation  01/39.10.1.2 
must  be  manually  operated  and 
arranged  to  be  capable  of  inflating  any 
part  of  the  inflatable  structure  of  the 
liferaft. 

(aa)  Pressure  relief  valve  plugs.  Plugs 
for  rendering  pressure  relief  valves 
inoperable  must  be  provided  in  any 
liferaft  fitted  with  pressiue  relief  valves, 
unless  the  pressure  relief  valves  are  of 
a  type  which  can  be  rendered 
inoperable  without  separate  plugs.  If 
provided,  pressure  reUef  valve  plugs 
must  be  usable  with  immersion  suit 
gloved  hands,  and  must  either  float  or 
be  secured  to  the  liferaft  by  a  lanyard. 

§  160.151-23    Equipment  required  for 
Coastal  Service  inflaiaMe  liferafts. 

The  following  equipment  must  be 
provided  with  a  coastal  service 
inflatable  liferaft: 

(a)  Rescue  quoit  and  heaving  line. 
One  rescue  quoit  and  a  heaving  line  as 
described  in  §  160.151-21(a). 

(b)  Knife.  One  knife,  of  a  type 
designed  to  minimize  the  chance  of 
damage  to  the  inflatable  Uferaft  and 
secured  with  a  lanyard. 

(c)  Bailer.  Chie  bailer  as  described  in 
§160.151-21(c). 

(d)  Sponge.  One  sponge  as  described 
in  §  160.151-21(d). 

(e)  Sea  anchor.  One  sea  anchor  as 
described  in  §  160.151-21(e). 

(f)  Paddles.  Two  paddles  of  the  same 
size  and  type  as  used  to  pass  the 


maneuverability  test  in  paragraph  1/5.10 
of  IMO  Resolution  A.689(17>. 

(gl  Whistle.  One  whistle  as  described 
in  §  16ai51-21(i). 

(h)  Flashlight.  One  {kshlight  with 
spare  batteries  as  described  in 
§160.151-2Km). 

(0  Sigpalliag  mirror.  One  sigoalling 
mirror  as  described  in  §  16ai5l-21(ol. 

CU  Survival  instructions.  Instructions 
UB  now  to  survive  as  described  ia 
5l60.151-21(v]. 

(k)  Immediate  action  instructions. 
tnstmctions  for  immediate  action  as 
described  in  §  160.151-21(w). 

(1)  Repair  outflt.  One  set  of  sealing 
clamps  or  plugs  as  described  in 
§160.151-21(yKl). 

(m)  Pump  or  bellows.  One  pump  or 
bellows  as  described  in  §  160. 15 1-21  (z). 

(n)  Pressure  relief  valve  plugs. 
Pressure  relief  valve  plugs  as  described 
!n§160.151-21(aa). 

f  160.151-25    AlfcMoeai  equipment  for 


The  manufacturer  may  specify 
additional  equipment  to  be  carried  in 
inflatable  liferafts  if  the  equipment  is 
identified  in  the  manufiacturer's 
approved  drawings  and  the  inspecfion 
of  the  equipment  is  covered  in  the 
servicing  manual.  The  following 
requirements  must  be  met  if  the 
specified  additional  equipment  is 
provided: 

(a)  Each  Class  S  Emergency  Position 
Indicating  Radiobeecon  (EPIRB)  must 
meet  the  Federal  Communicatior>s 
Commission  (FCC)  regulations  at  47 
CFR  80.1059. 

(b)  Each  Category  2  406  MHz  Satellite 
EPIRB  must  meet  the  FCC  regulations  at 
47  CFR  80.1061. 

(c)  Each  Search  and  Rescue 
Transponder  (SART)  must  meet  the  FCC 
regulations  at  47  CFR  80.1101(c)(6). 

§160.151-^   Approval  Iwspecttons  and 
tests  for  Inflatable  lit eratts. 

(a)  Except  as  provided  in  par^;raph 
(b)  of  this  section,  to  satisiy  the  testing 
requirements  of  IMO  Resolution 
A.689(17),  Part  1.  paragraphs  5.1 
through  5.15  incUuive.  paragraph  5.16 
for  a  davit-launcfaed  inflatable  tiferaft, 
and  para^ph  5.17.  a  prototype 
inflatable  liferaft  of  each  desigii 
submitted  for  Coest  Guard  approval 
must  meet  the  the  additional  speciik. 
requirements  and  tests  spedfied  in 
paragraphs  (c)  and  (d)  of  this  section. 

(b)  The  Commandant  mav  waive 
cerUin  tests  for  an  inflatable  liferaft 
which  is  identical  in  construction  to 
another  inflatable  liferaft  which  has 
successfully  compkated  the  tests,  if  the 
inflatable  lifiaiafts  diSer  only  in  size  and 
are  of  essentially  the  same  design. 


(c)  Tests  must  be  conducted  in 
accordance  with  the  indicated 
paiap^ibs  of  IMO  Resohition 
A.689(17>.  except: 

(1)  Drop  test  (Part  1,  pmog^ph  5.1 
(Paragraph  1/5.1  HThm  drop  test  far  a 
coastal  service  infktable  liferaft  may  be 
bom  a  lesser  height,  if  that  height  is  the 
maximum  stowage  height  marked  on  the 
liferaft  container. 

(2)  fump  test  (Paragraph  1/5.2).  One- 
half  of  the  jumps  must  be  with  die 
canopy  erect  and  the  remainder  with  the 
caaopy  baled  at  deflated.  If  a  "suitabfe 
and  equivalent  mass"  is  used,  it  must  be 
equipped  with  the  ^loes  described  in 
paragraph  1/5^.1  of  Resolution 
A.689(17),  with  the  shoes  arrar^ed  to 
strike  the  inflatable  liferaft  first 

(3)  Mooring  out  test  (Paragraph  1/5.5). 
Initial  inflation  may  be  with  compressed 
air. 

(4)  Loading  and  seating  test 
(Paragraph  1/5.7).  For  an  inflatable 
liferaft  which  is  not  intended  for  use 
with  a  launching  or  embarkation 
apphance.  the  persons  used  to 
determine  seating  capacity  shall  wear 
insulated  buoyant  immersion  suits 
rather  than  lifejackets.  The  loaded 
freeboard  of  a  coastal  service  inflatable 
liferaft  must  not  be  less  than  200  mm  (8 
in.). 

(5)  Canopy  closure  test  (Paragraph  1/ 
5. 12).  This  test  is  required  only  for 
SOLAS  A  and  SOLAS  B  inflatable 
liferafts.  For  a  davit  launched  liferaft. 
any  opening  in  the  area  of  the  lifting  eye 
should  be  seated  during  the  test  to 
prevent  the  ingress  of  water.  The  water 
accumulated  writhin  the  inflatabfe 
liferaft  at  the  end  of  the  testing  mu55t  not 
exceed  4  liters  (1  gallon). 

(6)  Detailed  inspection  (Paragraph  1/ 
5.14).  The  independent  laboratwy's 
inspection  of  the  prototype  liferaft 
under  §  160.151-13(a)  of  this  subpart 
satisfies  the  requirements  of  paragraph 
1/5.14.  ^ 

(7)  Davit  hunched liferafis— strength 
test  (Paragraph  1/5.16.1).  The 
calculation  of  combined  strength  of  the 
lifting  components  must  be  b^ed  on  the 
lesser  of— 

(i)  The  lowest  breaking  strength 
obtained  for  each  item;  or 

(ii)  The  component  manufacturer's 
ultimate  strength  rating. 

(d)  The  boarding  ramp  on  each  liferaft 
equipped  with  a  boarding  ramp  must  be 
demonstrated  to  be  capable  of 
supporting  a  ntting  or  kneeling  person 
weighing  100  kg  without  holding  on  to 
any  other  part  of  the  liferaft. 

§160.151-29    Additional  ivpfOMltBsia  tor 
SOLAS  A  and  SOLAS  B  taOalible  litefafts. 

In  order  lo  verify  compliance  with  the 
requirements  of  R^ulation  01/39*5.1. 


the  following  tests  must  be  conducted 
for  SOLAS  A  and  SOLAS  B  inflatable 
liferafts  in  additioo  to  those  required  by 
§  160.151-27  and  QAO  Resolution 
A.689f17): 

U)  Lift-oat  force  test.  The  hfraaft  must 
be  subiected  toa  Uft-oot  force  test  as 
fellows: 

(1 )  The  test  must  be  conducted  in  a 
pool  or  body  of  water  where  the  wind 
is  less  than  8  knots  and  otfreut  is  less 
than  1  knot.  The  inflatable  liferaft  must 
be  tested  in  its  "light  condition."  which 
includes  the  weight  of  the  lightest 
equipment  pack  to  be  approved  for  its 
intended  ser\'ice.  but  no  personnel. 

(2)  The  liferaft  must  be  inflated  and 
placed  in  the  water  at  the  test  site.  Each 
pressure  relief  valve  must  be  made 
inoperative.  The  stability  appendages 
must  be  allowed  to  deploy.  If  the 
stability  appendages  do  not  deploy  on 
their  own,  the  inflatable  liferaft  may  be 
agitated  until  the  appendages  deploy. 
The  stability  appendages  may  not  be 
manually  pulled  open  or  arranged  for 
this  test. 

(3)  The  inflatabfe  liferaft  must  be 
subjected  to  an  upward  vertical  force 
applied  at  the  outer  edge  of  one  of  the 
main  buoyancy  chambers  by  means  of  a 
lifting  bridle,  the  lifting  bridle  may 
incorporate  existing  towing,  lifeline,  or 
other  attachments,  or  may  be  specially 
constructed  for  this  test. 

(4)  If  the  Uferaft  has  a  waterplane 
which  is  a  circle  or  other  symm^rical 
shape,  the  lifting  bridle  must  be  located 
at  the  point  where  the  resisting  moment 
created  by  the  inflation  cyliuders  and 
equipment  packs  is  minimized. 

(5)  If  the  liferaft  has  a  waterplane  with 
a  shape  other  than  circular  or 
symmetrical,  it  must  be  lifted  at  each  of 
two  locations;  once  at  one  end  of  the 
major  axis  of  the  waterplane,  and  once 
at  one  end  of  the  minor  axis  of  the 
waterplane.  The  end  of  the  axis  selected 
for  attachment  of  the  lifting  bridle  must 
be  the  end  where  the  resisting  moment 
created  by  the  inflation  cylinders  and 
equipment  packs  is  minimized. 

(R)  The  vertical  force  must  be  applied 
so  that  the  lifting  bridle  rises  at  a  speed 
of  1.67XB  (m/min.)  (♦5%J.  where  "B"  is 
the  length  in  meters  of  the  axis  on 
which  the  towing  bridle  is  placed  (5.5xB 
(ft/min)  if 'B"  is  measured  in  fleet).  The 
lifting  bridle  must  be  lifted  a  distance  of 
at  least  Bxsin  20°.  The  force  applied  to 
the  lifting  bridle  must  be  continuously 
measured  as  the  edge  of  the  inflatable 
liferaft  is  lifted.  Once  the  lifting  bridle 
has  been  raised  the  required  distance, 
the  inflafabfe  liferaft  may  be  dropped 
back  lo  the  surface  of  the  water. 

(7)  The  peak  force  measured  during 
the  lifting  of  the  Uferaft  must  be  at  le^ 
25.1+140  P- 0.7  Pi.  where  "P"  is  the 
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number  of  persons  for  which  the 
inflatable  liferaft  is  to  be  approved,  and 
the  force  is  measured  in  Newtons 
(58+32  P- 0.16  P2  if  the  force  is 
measured  in  pounds).  The  procedure 
may  be  repeated  up  to  a  total  of  three 
runs  at  the  required  lifting  rate4f  the 
minimum  lift-out  force  is  not  observed 
on  a  particular  trial.  Test  results  at 
lifting  rates  which  are  not  within  the 
limits  of  the  required  lifting  rate  must  be 
disregarded. 

(8)  After  the  inflatable  liferaft  has 
been  dropped  back  to  the  surface  of  the 
water,  it  must  assume  its  design  shape, 
and  must  show  no  evidence  of  damage 
or  leakage. 

(b)  At-sea.  The  at-sea  test  described  in 
this  paragraph  must  be  successfully 
completed  by  one  of  the  manufacturer's 
largest  capacity  inflatable  liferafts  for 
which  approval  is  sought,  for  each 
different  stability  appendage  design  for 
which  the  manufacturer  seeks  approval. 
Until  the  test  is  completed,  SOLAS  A 
and  SOLAS  B  liferafts  incorporating  the 
stability  appendage  design  will  be 
approved  only  up  to  and  including  10 
persons  capacity,  provided  that  all  of 
the  other  required  tests  have  been 
successfully  completed.  The  test  must 
be  conducted  as  follows: 

(1)  The  inflated  liferaft  must  be  set 
afloat  at  sea  for  at  least  six  hours,  with 
wave  heights  of  at  least  4.5  m  (15  ft.) 
throughout  the  test  period,  and  winds 
averaging  at  least  40  knots.  The  liferaft 
must  be  empty,  have  its  relief  valves 
made  inoperative,  and  not  be  equipped 
with  a  sea  anchor  or  any  other  tethering 
device.  The  liferaft  must  be  kept  under 
observation  during  the  test.  At  the  end 
of  the  six  hours,  the  liferaft  must  be 
recovered  and  examined  for  damage. 

(2)  Wave  height  and  wind  speed  must 
be  observed  and  recorded  at  least  every 
30  minutes  during  the  test  for  the  test 
conditions  to  be  deemed  suitable.  If  the 
wind  or  wave  height  conditions  are  not 
observed  or  do  not  meet  the  minimum 
requirements  during  any  30-minute 
period,  the  test  period  may  be  extended 
until  the  accumulated  time  under  the 
required  conditions  reaches  6  hours. 

(3)  During  the  six  hour  test  period,  the 
liferaft  must — 

(i)  Not  capsize; 

(ii)  Retain  or  return  to  its  design  shape 
after  any  bending  in  waves  and  at  the 
completion  of  the  test; 

(iii)  Show  no  evidence  of  leakage;  and 
(iv)  Not  sustain  structural  damage 
such  as  separation  of  seams  or  joints  in 
the  body  of  the  inflatable  liferaft,  its 
floor,  its  canopy,  or  its  stability 
appendages. 


teitsf< 


}  ^.151-41    Production  inspections  and 
(for  Inflatable  liferafts. 

ta)  Production  inspections  and  tests  of 
inflatable  liferafts  must  be  carried  out  in 
accordance  with  the  procedures  for 
independent  laboratory  inspection  in 
su  )part  159.007  of  part  159  of  this 
ch  apter  and  this  section. 

b)  Each  Coast  Guard-approved 
in  latable  liferaft  must  be  identified 
w  th  unique  lot  and  serial  numbers  as 
fo  lows: 

1)  Each  lot  must  consist  of  not  more 
thui  50  inflatable  liferafts  of  the  same 
d(  sign  and  carrying  capacity. 

2)  A  new  lot.  must  be  started 

w  lenever  the  inflatable  liferafts  undergo 
cl  anges  of  design,  material,  production 
m  ithod,  or  source  of  supply  for  any 
es  iential  component. 

3)  The  manufacturer  may  use  a 
m  nning  lot  system,  whereby  the 

fa  )rication  of  the  individual  inflatable 
li  arafts  of  a  lot  occurs  over  an  extended 
in  erval  under  an  irregular  schedule. 
E<  ch  running  lot  must  be  comprised  of 
n(  t  more  than  10  inflatable  liferafts  of 
th  i  same  design  and  carrying  capacity. 
Ec  ch  running  lot  system  must  be  in 
ac  cordance  with  a  procedure  proposed 
b]  the  manufacturer  and  approved  by 
th  i  Commandant. 

4)  Unless  a  lot  is  a  running  lot,  each 
la  :  must  consist  of  inflatable  liferafts 
pi  oduced  under  a  continuous 

pi  oduction  process. 

(c)  As  part  of  the  records  required  by 
§  159.007-13  of  this  chapter,  the 

m  mufacturer  must  retain  affidavits  or 
in  iroices  &t)m  the  suppliers  identifying 
al  essential  materials  used  in  the 
pi  oduction  of  approved  inflatable 
li  grafts,  together  with  an  identification 
o:  the  lot  numbers  of  the  inflatable 
li  erafts  constructed  with  those 
m  iterials. 

(d)  Each  approved  Inflatable  liferaft 
m  ust  pass  each  of  the  inspections  and 
te  >ts  described  in  IMO  Resolution 

A  689(17),  part  2,  paragraphs  5.1.3 
through  5.1.6  inclusive  and  as  provided 
in  paragraphs  (e)  through  (g)  of  this 
sc  ction.  In  the  case  of  a  davit-launched 
in  flatable  liferaft,  these  tests  must  be 
p;  eceded  by  the  test  described  in  IMO 
R  isolution  A.689(17).  part  2.  paragraph 
5,2. 

(e)  The  test  described  in  Paragraph  2/ 
5, 1.5  of  IMO  Resolution  A.689(17)  must 
b  conducted  under  the  following 

c(  nditions: 

(1)  The  testing  period  must  be  1  hour. 
M  ith  a  maximum  allowable  pressure 

d  op  of  5%  after  compensation  for 
ai  ibient  temperature  and  barometric 
p;  essure  changes. 

(2)  For  each  degree  Celsius  rise  in 
tc  mperature,  0.385  kPa  must  be 

SI  btracted  ftom  the  final  pressure 


reading  (0.031  psig  per  degree 
Fahrenheit).  For  each  degree  Celsius 
drop  in  temperature,  0.385  kPa  must  be 
added  to  the  final  pressure  reading 
(0.031  psig  per  degree  Fahrenheit). 

(3)  For  each  mm  of  mercury  rise  in 
barometric  pressure.  0.133  kPa  must  be 
added  to  the  final  temperature-corrected  • 
pressure  reading  (0.049  psig  per  0.1  inch 
of  mercury).  For  each  mm  of  mercury 
drop  in  barometric  pressure.  0.133  kPa 
must  be  subtracted  from  the  final 
temperature-corrected  pressure  reading 
(0.049  psig  per  0.1  inch  of  merciuy). 
Corrections  for  changes  in  ambient 
barometric  pressure  are  only  required  if 
a  measuring  instrument  open  to  the 
atmosphere,  such  as  a  manometer,  is 
used". 

(f)  One  inflatable  liferaft  from  each  lot 
of  less  than  30  liferafts,  and  two  ft-om 
each  lot  of  30  to  50  liferafts,  must  pass 
the  test  described  in  IMO  Resolution 
A.689(17),  part  2,  paragraphs  5.1.1  and 
5.1.2.  If  any  inflatable  liferaft  fails  this 
test— 

(1)  The  reason  for  the  failure  must  be 
determined; 

(iZ)  Each  inflatable  liferaft  in  the  lot 
must  be  examined  for  the  defect  and 
repaired  if  necessary,  or  be  scrapped  if 
unrepairable;  and 

(3)  The  lot  test  must  be  repeated, 
including  random  selection  of  the 
inflatable  liferaft  or  liferafts  to  be  tested. 
If  any  inflatable  liferafts  from  the  lot  - 
have  left  the  place  of  manufacture,  they 
must  either  be  recalled  for  examination, 
repair,  and  testing  as  necessary;  or  else 
the  required  actions  must  take  place  at 
an  approved  servicing  facility. 

(g)  The  manufacturer  shall  arrange  for 
inspections  by  an  accepted  independent 
laboratory  at  least  once  in  each  calendar 
quarter  in  which  production  of  Coast 
Guard-approved  inflatable  liferafts  takes 
place.  The  time  and  date  of  each 
inspection  must  be  selected  by  the 
independent  laboratory  to  occur  when 
completed  inflatable  liferafts  are  in  the 
manufacturing  facility  and  others  are 
under  construction.  The  manufacturer 
shall  ensure  that  the  independent 
laboratory  inspector— 

(1)  Witnesses  the  tests  and  conducts 
the  inspection  required  by  paragraph  (f) 
of  this  section,  and  conducts  a  visual 
inspection  to  verify  that  the  liferafts  are 
being  made  in  accordance  with  the 
approved  plans  and  the  requirements  of 
this  subpart; 

(2)  Examines  the  production 
inspection  and  test  records  for  inflatable 
liferafts  produced  subsequent  to  the 
previous  independent  laboratory 
inspection  to  verffy  that  each  required 
inspection  and  test  has  been  carried  out 
satisfactorily; 
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(3)  Conducts  a  design  audit  on  at  least 
one  Coast  Guard-approved  io&ataUe 
liferaft  each  year.  If  possible,  different 
model  liferafts  must  be  examined  in  the 
design  audit  from  year  to  year.  To  retain 
Coast  Guard  ap^oval.  the  manufacturer 
shall  demonstrate  to  the  inspector 
during  each  design  audit  that— 

(i)  Each  approved  drawing  matches 
the  partis)  used  in  the  liferaft; 

(ii)  Each  part  and  subassembly  are  of 
the  materiaU  and  components  indicated 
on  the  plan  or  its  bill  of  materials;  and 

(iii)  Each  critical  dimension  of  the 
liferaft  is  correct  as  shown  by 
measurement  or  proper  fit  and  function 
in  the  next  higher  assembly.     « 

§16ft.151-33    Marliing  and  labelfng. 

(a)  The  markings  required  on  each 
inflatable  liferaft  and  its  contairter  must 
be  in  English. 

(b)  The  markings  required  on  the 
inflatable  liferaft  container  under 
Reflation  III/39.7.3  of  SOLAS  74/83 
must  be  on  a  plate  or  label  sufficiently 
durable  to  withstand  continuous 
exposure  to  environmental  conditions  at 
sea  for  the  life  of  the  liferaft.  In  addition. ' 
the  container  must  be  marked  with 
the— 

(1)  Manufacturer's  model 
identification;  and 

(2)  U.S.  Coast  Guard  approval 
number. 

(c)  In  addition  to  the  markings 
required  on  the  inflatable  liferaft  under 
Regulation  in/39.8  of  SOLAS  74/8.1.  the 
liferaft  must  be  marked  with  the — 

(1)  Manufacturer's  model 
identification; 

(2)  Lot  number;  and 

(3)  U.S.  Coast  Guard  approval 
number. 

§160.151-35    Servicing. 

(a)  Inspection  and  repair.  Inflatable 
liferafts  carried  under  the  regulations  in 
this  chapter,  and  in  chapter  I  of  title  33 
CFR.  must  be  inspected  periodically  by 
a  Coast  Guard-approved  servicing 
facility,  repaired  as  neces.sary,  and 
repacked.  Requirements  for  periodic 
inspection  and  repair  of  Coast  Guard- 
approved  inflatable  liferafts  are 
described  in  §§160.151-37  through 
160.151-57. 

(b)  Adanufacturer  requirements.  To 
retain  Coast  Guard  approval  of  inflatable 
liferafts.  the  manufJacturer  must:  ' 

(1)  Prepare  a  servicing  manual  or 
manuals  complying  wiih  §  160.151-37 
covering  each  model  and  size  of 
inflatable  liferaft  which  the  , 
manntaclmef  prodncas.  The  servicii^ 
manual  must  be  siibmittBd  to  the 
Commandant  km  appnivsK 

(2)  At  least  once  each  year,  issue  a  list 
of  servicing  manual  revisions  and 
liuHetiasiBeniBCt. 


(3)  Make  available  the  servicing 
manual,  servicing  manual  revisiODS, 
service  bulletins,  liferaft  plans,  and  any 
unique  parts  and  or  tools  which  may  be 
required  to  service  the  liferaft  to  each 
technician  who  has  suo^essfully 
completed  the  manufacturer's  training 
described  in  §  160.151-39(a)  m  (b) 
within  the  periods  specified  in 

§  160.151-41(e).  The  liferaft  plans  made 
available  to  servicing  technicians  may 
be  either  the  manufacturing  drawings, 
or  special  plans  prepared  especially  for 
servicing  technicians.  Tne  liferaft  plans 
may  be  incorporated  as  part  of  the 
servicing  manual. 

(4)  Have  a  servicing  training  program 
complying  with  §  160.1'51-39  for  the 
certification  of  servicing  technicians. 

(5)  Notify  the  OCMI  for  the  zone  in 
which  the  servicing  fecilHy  is  located 
whenever  the  manufacturer  becomes 
aware  of  servicing  at  approved  facilities 
that  is  not  in  accordance  with  the 
requirements  of  this  subpart,  or 
falsification  by  an  approved  servicing 
facility  of  servicing  records  required  by 
this  subpa.-t. 

(c)  A  manufacturer  of  inflatable 
liferafts  which  ue  not  Coast  Guard- 
approved  may  establish  Coast  Guard- 
approved  servicing  facilities  for  such 
liferafts  in  the  United  States  if  the 
manufacturer  meets  the  requirements  of 
paragraph  (b)  of  this  setiion. 

§  1 60.1 51  -37    Servicing  manual. 

(a)  The  servicing  manual  must 
provide  instructions  on  performing  the 
following  tasks: 

(1)  Removing  the  hferaft  from  the 
container  for  testing  without  damaging 
the  liferaft  or  its  contents. 

(2)  Examining  the  liferaft  and  its 
container  for  damage  and  wear 
including  deteriorated  structural  ioints 
and  seams. 

(3)  Determining  the  need  for  repairs. 

(4)  Performing  each  repeir  whicii  can 
be  made  by  a  servicing  facility. 

(5)  Identifying  repairs  which  must  be 
made  by  the  manufacturer. 

(6)  Determining  when  inflatable 
liferaft  equipment  must  be  replaced. 

(7)  Conducting  tests  required  by 
§160.151-57. 

(B)  Repacking  the  liferaft. 

(9)  Changing  the  maximum  stowage 
height  of  tbe  liferaft  by  changing  the 
length  of  the  painter. 

(10)  Special  equipment  hmitations  or 
packing  instructions,  if  any.  required  to 

,  quahfy  the  liferaft  fora  particnlar 
stowage  heigbt 

(1 1)  Chmiging  the  service  of  the 
liferaft  by  dunging  the  contents  of  the 
equipment  peck. 

(12)  Proper  marking  of  the  liferaft 
container,  including  approval  number. 


persons  capacity,  maximum  stowage 
height,  service  (equipment  pacJ^).  and 
servicing  expiration  date. 

(13)  A  list  of  parts  for— 
(i)  Survival  equipment: 

[ii)  Compressed  gas  cylinders; 
(iii)  Inflation  valves; 
(iv)  Relief  valves;  and  , 
(v)  Repair  equipment  * 

(14)  Tne  required  pressures  for  each 
approved  liferaft  size  for  conducting  the 
"Necessary  Additional  Pressure"  test 
required  by  §  I60.151-57(k). 

(1))  E«:h  servicing  manual  revision 
and  service  bulletin  which  would 
authorize  the  modification  of  a  liferaft. 
or  which  could  effect  its  operational 
performance,  must  be  submitted  to  and 
approved  by  the  Commandant.  Coast 
Guard  approval  is  not  required  for  other 
revisions  and  service  bulletins,  but  a 
copy  of  each  must  be  sent  to  the 
Commandant  when  it  is  issued. 

(c)  Each  manual  provided  under  this 
section  must  bear  the  original  sig.iature 
of  a  representative  of  the  manufacturer 
attesting  to  the  Eact  that  it  is  a  true  copy 
of  the  manual  approved  by  the 
Commandant. 

§  16aiS1-39    Training  o1  servicing 
technicians. 

(a)  The  servicing  training  program  for 
certifiration  of  servicing  technicians 
mu.«!t  include — 

(1)  Training  and  practice  in  packing 
an  inflatable  liferaft.  repairing  buo>'ancy 
tubes,  repairing  inflation  system  valvps. 
and  other  inspections  and  operations 
described  in  the  servicing  manual: 

(2)  An  evaluation  at  the  end  of  the 
training  to  determine  whether  or  not 
each  trainee  has  successfully  completed 
the  training;  and 

(3)  Issuance  of  a  certificate  of 
competence  to  each  technician  who 
succe.ssfully  completes  the  training. 

(b)  The  manufacturer  must  (induct  a 
refresher  training  progjtam  for 
recertification  of  previously  trained 
servicing  technicians.  The  refresbra- 
training  must  include — 

(1)  (iecking  the  performance  of  the 
technicians  in  the  inspections  and 
operations  described  in  the  approved 
servicing  manual; 

(2)  Retraining  of  the  technicians  in 
insf)ections  and  operations  for  whttii 
they  are  deficient; 

(3)  Training  and  practice  in  new 
inspections  md  operations; 

(4)  .^n  evaluation  at  the  md  of  the 
training  to  determine  whether  or  not 
each  trainee  has  successfully  completed 
tbe  training;  and 

(5)  Issiiance  of  a  certificate  of 
competence  to  each  tedinician  who 
successfully  coeapletes  the  trainii^. 

(c)  Eacb  tiBM  tne  manufacturer  holds 
a  course  for  servicing  technicians  who 
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will  service  Coast  Guard-approved 
inflatable  liferafts.  the  manufacturer 
shall  arrange  a  course  schedule  with  the 
cognizant  OCMI  that  allows  for  a  Coast 
Guard  inspector  or  inspectors  to  travel 
to  the  site  where  the  training  is  to  be 
performed. 

f  160.151-41    Approval  of  servicing  ^ 
facilities. 

(a)  To  obtain  and  maintain  Coast 
Guard  approval  as  an  "approved 
servicing  facility"  for  a  particular 
manufacturer's  liferafts,  the  facility 
must  meet  the  requirements,  and  follow 
the  procedures,  of  this  section. 

(b)  The  owner  or  operator  of  a 
servicing  facility  desiring  Coast  Guard 
approval  must  apply  to  the  OCMI 
responsible  for  the  geographic  area 
where  the  servicing  facility  is  located. 
The  application  must  include — 

(1)  Tne  name  and  address  of  the 
servicing  facility; 

(2)  The  namefs)  of  its  competent 
servicing  technicians; 

(3)  Identification  of  the 
manufacturer(s)  of  the  liferafts  the 
facility  will  service:  and 

(4)  Any  limitations  or  special 
conditions  which  should  apply  to  the 
approval  of  the  facility. 

(c)  The  owner  or  operator  of  the 
servicing  facility  must  arrange  for  an 
inspection  with  the  CX^MI  to  whom  the 
application  required  by  paragraph  (b)  of 
this  section  is  made.  The  complete 
servicing  of  each  type  and  manufacture 
of  liferaft  for  which  approval  as  a 
servicing  facility  is  sought  must  be 
successfully  demonstrated  in  the 
presence  of  a  Coast  Guard  inspector  or 

a  third  party  inspector  accepted  by  the 
OCMI.  The  demonstration  must  include: 

(1)  Removing  the  liferaft  from  the 
container  for  testing  without  damaging 
the  liferaft  or  its  contents; 

(2)  Examining  the  liferaft  and  its 
container  for  damage  and  wear; 

(3)  Determining  tne  need  for  repairs; 

(4)  Determining  if  equipment  must  be 
replaced; 

(5)  Conducting  the  tests  required  by 
§160.151-57; 

(6)  Repacking  the  liferaft; 

(7)  Inflating  the  fully  packed  liferaft 
using  its  inflation  mechanism;  and 

(8)  Repairing  a  leak  in  a  main 
buoyancy  chamber,  and  subjecting  the 
repaired  chamber  to  the  inflation  test 
described  in  IMO  Resolution  A.689(17), 
paragraph  2/5.1.5.  This  demonstration 
may  be  done  on  a  liferaft  which  actually 
requires  the  repair,  on  a  liferaft  which 
has  been  condemned,  or  on  an,  inflatable 
chamber  fabricated  of  liferaft  material 
specifically  for  this  purpose.  An 
otherwise  serviceable  liferaft  should  not 
be  damaged  for  the  purposes  of  this 
demonstration. 


i)  Whenever  servicing  of  inflatable 
lif(  rafts  takes  place,  each  servicing 
faality  must  allow  Coast  Guard 
innectors  or  third  party  inspectors 
accepted  by  the  OCMI  access  to  the 
pl*;e  where  the  servicing  is  performed. 

(p)  Each  servicing  facility  must 
embloy  at  least  one  servicing  technician 
wli  0  has  successfully  completed  the 
ma  lufacturer's  training  described  in 
§  1  iO.151-39  (a)  or  (b),  including 
tra  ning  in  the  servicing  of  davit- 
lau  nched  hferafts  if  the  facility  will 
set  /ice  davit-launched  liferafts.  The 
tra  ning  must  have  been  completed 
wii  hin  the  preceding — 

(1)12  months  in  order  for  the 
ser  /icing  facility  to  obtain  its  initial 
ap  troval  to  service  the  liferafts  of  a 
pa:  ticular  manufacturer;  or 

( I)  36  months  in  order  for  the 
ser  /icing  facility  to  retain  an  approval  to 
ser  /ice  the  liferafts  of  a  particular 
ma  nufacturer. 

§  II  0.151-43    Servicing  facility  conditions. 

( i)  Each  facility  must  maintain  a  room 
to  1  ervice  inflatable  liferafts  that — 

(I)  Is  clean; 

( Z)  Is  fully  enclosed; 

( i)  Has  enough  space  to  service  the 
nu  nber  of  liferafts  expected  to  be 
ser  /iced  at  one  time; 

( i)  Has  a  ceiling  high  enough  to  hold 
an(  allow  overturning  of  a  fully  inflated 
lif(  raft  of  the  largest  size  to  be  serviced, 
or  s  furnished  with  an  equally  efficient 
me  jns  to  facilitate  the  inspection  of 
bol  torn  seams; 

( j)  Has  a  smooth  floor  which  will  not 
dai  nage  an  inflatable  liferaft,  can  be 
eas  ily  cleaned,  and  is  kept  clean  and 
fre  (  from  oil,  grease,  and  abrasive 
ma  erial; 

( >)  Is  well  lit.  but  free  from  direct 
sui  light; 

( 0  Is  arranged  to  maintain  an  even 
ten  iperature  and  low  humidity  in  each 
are  i  where  liferafts  are  pressure  tested, 
inc  luding  mechanical  air  conditioning 
eqi  lipment  in  climates  where  it  is 
ne<  essary; 

( ))  Is  arranged  so  that  stored  liferafts 
are  not  subjected  to  excessive  loads  and, 
if  s  tacked  one  liferaft  directly  on  top  of 
am  ither,  are  not  stacked  more  than  two 
lif(  rafts  high; 

( 3)  Is  efficiently  ventilated,  but  fi-ee  of 
dn  fts;  and 

( 10)  Is  a  designated  no-smoking  area. 

( ))  In  addition  to  the  room  required 
by  laragraph  (a)  of  this  section,  each 
fac  lity  must  maintain  areas  or  rooms  for 
sto  rage  of  liferafts  awaiting  servicing, 
rej  air,  or  delivery;  for  re[>air  and 
pa  nting  of  reinforced  plastic  containers; 
for  storage  of  pyrotechnics  and  other 
ma  [erials,  such  as  spare  parts  and 
required  equipment;  and  for 
adftiinistrative  purposes. 


§160.151-45    Required  equipment  for 
servicing  facilities. 

Each  Coast  Guard-approved  servicing 
facility  must  maintain  equipment  to 
carry  out  the  operations  described  in  the 
manufacturer's  servicing  manual 
approved  in  accordance  with  §  160.1 51- 
35(b)(1),  including— 

(a)  A  complete  set  of  the 
manufacturer'^  plans  for  each  inflatable 
liferaft  to  be  serviced; 

(b)  A  current  copy  of  this  subpart; 

(c)  A  current  copy  of  the 
manufacturer's  servicing  manual 
approved  in  accordance  with  §  160.151- 
35(b)(1),  including  all  servicing 
bulletins%nd  manual  revisions  in  effect 
as  indicated  on  the  annual  list  issued  in 
accordance  with  §160.151-35(b)(2); 

(d)  Hot  presses  (if  applicable); 

(e)  Safety-type  glue  pots  or 
equivalents; 

(f)  Abrasive  devices; 

(g)  A  source  of  clean,  dry,  pressurized 
air,  hoses,  and  attachments  for  inflating 
liferafts; 

(h)  A  source  of  vacuimi,  hoses,  and 
attachments  for  deflating  liferafts; 

(i)  Mercury  manometer,  water 
manometer,  or  other  pressure 
measurement  device  of  equivalent 
accuracy  and  sensitivity; 

(j)  Thermometer; 

(k)  Barometer,  aneroid  or  mercury; 

(1)  Calibrated  torque-wrench  for 
assembling  the  inflation  system; 

(m)  Accurate  weighing  scale; 

(n)  Repair  materials,  spare  parts,  and 
repair  equipment  as  specified  in  the 
applicable  approved  servicing 
manual(s).  except  that  limited  "shelf 
life"  items  need  not  be  stocked  if  they 
are  readily  available; 

(o)  A  complete  stock  of  the  survival 
equipment  required  to  be  stowed  in  the 
inflatable  liferafts,  except  for  items  of 
equipment  that  are  readily  available; 

(p)  A  means  for  load  testing  davit- 
launched  liferafts,  unless  the  facility 
services  only  non-davit-launched 
liferafts; 

(q)  A  supply  of  parts  for  all  inflation 
components  and  valves  specified  in  the 
applicable  approved  servicing 
manual(s);  and 

(r)  A  tool  board  that  clearly  indicates 
where  each  small  tool  is  stored,  or  has 
an  equivalent  means  to  make  sure  that 
no  tools  are  left  in  the  liferaft  when 
repacked. 

§16ai51-47    Servicing  facility  owner  or 
,  operator  requirements. 

To  maintain  Coast  Guard  approval, 
the  owner  or  operator  of  each  Coast 
Guard-approved  servicing  facility 
must — 

(a)  Ensure  that  servicing  technicians 
have  received  sufficient  information  and 
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training  to  follow  instructions  for 
changes  and  new  techniques  related  to 
the  liferafts  serviced  by  the  facility,  and 
have  available  at  least  one  copy  of  each 
approved  servicing  manual  revision  and 
bulletin: 

(b)  Calibrate  each  pressure  gauge, 
weighing  scale,  and  mechanically- 
operated  barometer  at  intervals  of  not 
more  than  one  year,  or  in  accordance 
with  the  equipment  manufacturer's 
requirements; 

(c)  Ensure  that  each  inflatable  liferaft 
serviced  under  the  facility's  Coast  Guard 
approval  is  serviced  by  or  under  the 
direct  supervision  of  a  servicing 
technician  who  has  completed  the 
requirements  of  either  §  160.151-39(a) 
or(b); 

(d)  Ensure  that  each  inflatable  liferaft 
serviced  under  its  Coast  Guard  approval 
is  serviced  in  accordance  with  the 
manufacturer's  servicing  manual; 

(e)  Specify  which  makes  of  liferafts 
the  facility  is  approved  to  service  when 
representing  that  the  facility  is  approved 
by  the  U.S.  Coast  Guard;  and 

(f)  Ensure  that  the  facility  does  not 
service  any  liferaft  for  a  U.S.  inspected 
vessel  or  any  other  U.S.  flag  vessel 
required  to  carry  approved  liferafts, 
unless  the  facility  is  approved  by  the 
U.S.  Coast  Guard  to  service  the  liferafts 
of  that  manufacturer. 

§  160.151-49    Approval  of  servicing 
facilities  at  remote  sites. 

A  servicing  facility  may  be  approved 
for  servicing  liferafts  at  remote  sites, 
provided  that  appropriate  arrangements 
have  been  made  to  ensure  that  each 
remote  servicing  site  meets  the 
requirements  of  §§  160.151-41(e), 
160.151-43  and  160.151-45.  The 
servicing  facility  must  have  a  portable 
assortment  of  test  equipment,  spare 
parts,  and  replacement  survival 
equipment  to  accompany  the  individual 
doing  the  servicing.  However,  if  repair 
of  liferafts  will  not  be  attempted  at  a 
remote  site,  equipment  needed  for  such 
repairs  does  not  need  to  be  available  at 
that  site.  A  servicing  facility  must  be 
specifically  authorized  in  its  letter  of 
approval  to  conduct  servicing  at  remote 
sites. 

§  160.151-61    Approval  notification. 
If  the  OCMI  determines  that  the 
servicing  facility  meets  the  applicable 
requirements  of  §§  160.151-39  through 
160.151-47,  the  OCMI  notifies  the 
Commandant.  The  Commandant  issues 
an  approval  letter  to  the  servicing 
facility  with  copies  to  the  OCMI  and  to 
the  manufacturer(s)  whose  liferafts  the 
facility  is  approved  to  service.  The 
approval  letter  will  specify  any 
limitations  on  the  approval,  and  will 


assign  the  facility's  approval  code  for 
use  on  the  inspection  sticker  required 
by  §  160.151-57(m)(3).  The 
Commandant  will  maintain  a  current 
listing  of  approved  facilities. 

§160.151-63    OCfMI  notification  of 
servicing. 

(a)  Before  servicing  an  inflatable 
liferaft  under  the  facility's  Coast  Guard 
approval,  the  servicing  facility  owner  or 
operator  must  provide  the  following 
information  to  the  cognizant  OCMI  for 
each  liferaft  to  be  serviced: 

(1)  The  make  and  size  of  the  liferaft: 

(2)  The  age  of  the  liferaft:  and 

(3)  Whether  the  liferaft  is  due  for  a 
five-year  inflation  test. 

(b)  The  OCMI  will  inform  the 
servicing  facility  whether  or  not  the 
ser\'icing  of  the  liferaft  must  be 
witnessed  by  an  inspector. 

(c)  If  the  OCMI  requires  the  servicing 
of  the  liferaft  to  be  witnessed  by  an 
inspector: 

(1)  The  servicing  facility  must  arrange 
a  servicing  schedule  with  the  cognizant 
OCMI  that  will  allow  for  a  Coast  Guard 
inspector  to  travel  to  the  site  where  the 
servicing  is  to  be  performed. 

(2)  The  owner  or  operator  of  the 
ser\'icing  facility,  upon  the 
authorization  of  the  OCMI.  may  arrange 
for  the  ser\'icing  procedure  to  be 
witnessed  instead  by  a  third  party 
inspector  accepted  by  the  OCMI  if  a 
Coast  Guard  marine  inspector  is  not 
available  in  a  timely  manner. 

(3)  The  servicing  facility  must  not 
begin  servicing  the  liferaft  until  the 
insjjector  arrives  at  the  servicing  site. 

(d)  No  deviation  from  servicing 
manual  procedures  may  be  made 
without  first  obtaining  the  approval  of 
the  OCMI.  To  request  the  approval  of  a 
deviation,  .the  owner  or  operator  of  the 
servicing  facility  must  notify  the  OCMI 
of  the  proposed  deviation  from  the 
servicing  manual  procedures,  and  must 
provide  the  OCMI  with  an  explanation 
of  the  need  for  the  deviation. 

§160.151-65    Withdrawal  of  approval. 

(a)  The  OCMI  may  withdraw  the 
approval  of  the  servicing  facility,  or  may 
suspend  its  approval  pending  correction 
of  deficiencies,  if  the  Coast  Guard 
inspector  or  accepted  third  party 
inspector  finds  that — 

(1)  The  servicing  site  does  not  meet 
the  requirements  of  §  160.151-41 
through  §  160.151-47,  or 

(2)  Liferaft  servicing  is  not  performed 
in  accordance  with  §  160.151-57. 

(b)  A  withdrawal  of  approval  may  be 
appealed  in  accordance  with  subpart 
1.03  of  part  1  this  chapter. 

(c)  The  OCMI  may  remove  a 
suspension  pending  correction  of 


deficiencies  if  the  servicing  facility 
demonstrates  that  the  deficiencies  have 
been  corrected. 

§  1 60.1 51  -57    Servicing  procedure. 

(a)  Each  liferaft  serviced  by  a  Coast 
Guard-approved  servicing  facility  must 
be  inspected  and  tested  in  accordance 
with  paragraphs  (b)  through  (r)  of  this 
section,  and  the  manufacturer's 
servicing  manual  approved  in 
accordance  with  §  160.151-35(b)(l). 

(b)  The  following  procedures  must  be 
carried  out  at  each  servicing: 

(1)  The  test  described  in  IMO 
Resolution  A.689(17).  paragraph  2/5.1.5 
must  be  conducted. 

(2)  Inflation  hoses  must  be 
pressurized  and  checked  for  damage 
and  leakage  as  part  of  the  working 
pressure  leakage  test,  or  in  a  separate 
test. 

(3)  An  inflatable  floor  must  be 
pressurized  until  it  is  firm,  allowed  to 
stand  for  one  hour,  and  must  still  be 
firm  at  the  end  of  the  two  hour  period. 

(4)  The  seams  connecting  the  floor  to 
the  buoyancy  tube  must  be  checked  for 
slipoage  or  edge  lifting. 

(5)  Each  item  of  survival  equipment 
must  be  examined,  and — 

(i)  Repaired  or  replaced  if  damaged  or 
unserviceable:  and 

(ii)  Replaced  if  its  expiration  date  has 
passed. 

(6)  Each  battery  must  be  replaced  with 
a  fresh  one  if — 

(i)  Its  expiration  date  has  passed: 
(ii)  It  has  no  expiration  date:  or 
(iii)  After  measuring  the  voltage  of 

each  batter)'  which  is  to  be  returned  to 

service  in  an  item  of  sur\'ival 

equipment,  its  measured  voltage  is  less 

than  its  rated  voltage. 

(7)  Each  power  cell  for  the  top  and 
inside  canopy  lights  must  be  inspected 
and  tested  if  it  is  not  a  battery  serviced 
in  accordance  with  paragraph  (b)(6)  of 
this  section.  Each  cell  tested  and  found 
satisfactory  may  be  reinstalled.  Each  cell 
which  is  outdated,  not  tested,  or  fails 
the  test  must  be  replaced. 

(8)  If  the  liferaft  is  equipped  with  an 
Emergency  Position  Indicating  Radio 
Beacon  (EPIRB)  or  Search  and  Rescue 
Transponder  (SART),  the  EPIRB  or 
SART  must  be  inspected  and  tested  in 
accordance  with  the  manufacturer's 
instructions.  An  EPIRB  must  be  tested 
using  the  integrated  test  circuit  and 
output  indicator  to  determine  that  it  is 
operative.  Each  EPIRB  or  SART  which 
does  not  operate  properly  must  be 
repaired  or  replaced. 

(9)  The  manual  inflation  pump  must 
be  tested  for  oroper  operation. 

(10)  Each  damaged,  faded,  or  incorrect 
instruction  label  or  identification  label 
on  the  liferaft  or  its  container  must  be 
replaced. 
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(11)  Each  inflatable  liferaft  must  be 
examined  to  ensure  it  is  properiy 
marked  with  retroreflective  material. 
The  arrangement  of  the  retroreflective 
material  must  meet  the  requirements  of 
IMO  Resolution  A.658(16).  Damaged  or 
missing  retroreflective  material  must  be 
replaced  with  Type  I  material  approved 
under  Part  164.  Subpart  164.018  of  thi.s 
subchapter. 

(12)  Each  inflation  cylinder  must  be 
weighed.  If  its  weight  loss  exceeds  five 
percent  of  the  weight  of  the  charge,  the 
cylinder  must  be  recharged. 

(c)  When  an  inflation  cylinder  is 
recharged  for  any  reason,  the  following 
inflation  head  components  must  be 
renewed; 

(1)  The  poppet  pin  assembly,  if  any. 

(2)  Each  plastic  or  elastomeric  seal, 
and  each  other  part  which  deteriorates 
with  age. 

(d)  Mch  recharged  inflation  cylinder 
must  stand  for  at  least  two  weeks  and 
be  checked  for  leakage  by  weighing 
before  being  installed  in  an  inflatable 
liferaft.  An  alternate  mechanical  or 
chemical  test  for  fast  detection  of 
cylinder  leaks  may  be  used  if  in  the 
servicing  manual  approved  by  the 
Commandant  in  accordance  with 
§160.151-35(b)(l). 

(e)  Each  inflation  cylinder  which 
requires  hydrostatic  testing  under  49 
CFR  173.34  must  be  tested  and  raariced 
in  accordance  with  those  regulations. 

(f)  At  every  other  servicing  of  a  davit- 
launched  liferaft.  the  launching  load  test 
in  paragraph  2/5.2  of  IMO  resolution 
A.689(17)  must  be  conducted. 

(g)  At  every  fifth  annual  servicing, 
prior  to  conducting  the  tests  and 
inspections  required  in  paragraphs  (b) 
through  (f)  of  this  section,  each 
inflatable  liferaft  must  be  inflated,  while 
still  secured  in  its  container,  by  the 
operation  of  its  inflation  system. 

(h)  Each  liferaft  showing  minor  leaks 
during  the  test  conducted  in  accordance 
with  paragraph  (g)  of  this  section,  may 
be  repaired. 

(i)  Each  liferaft  ten  or  more  years  past 
its  date  of  manufacture  which  leaks 
extensively-during  the  test  conducted  in 
accordance  with  paragraph  (g)  of  this 
section,  or  shows  fabric  damage  after 
this  inflation,  must  be  condemned. 

(j)  After  the  test  conducted  in 
accordance  with  paragraph  (g)  of  this 
section  is  completed,  the  liferaft  may  be 
evacuated  and  refilled  with  air  to 
conduct  the  tests  in  paragraphs  (b) 
through  (f)  of  this  section. 

(k)  At  each  annual  servicing  of  a 
liferaft  ten  or  more  yeare  past  its  date  of 
manufacture  during  whidi  the  gas 
inflation  test  in  paragraph  (g)  of  this 
section  is  not  performed,  a  "Necessary 
Additional  Pressure"  iNAP)  test  must  be 


1 


inducted.  The  NAP  test  must  be 
completed  before  the  tests  and 
inspections  required  in  paragraphs  (b) 
tl  rough  (f)  of  this  section  are  conducted, 
u  iing  the  following  procedure: 

(1)  Plug  or  otherwise  disable  the 
p  essure  relief  valves. 

(2)  Gradually  raise  the  pressure  to  the 
1«  sser  of  2  times  the  design  working 

p  essure,  or  that  specified  in  the 
m  anufacturer's  servicing  manual  as 
SI  iflicient  to  impose  a  tensile  load  on  the 
tube  fabric  of  20%  of  its  minimum 
roQuired  tensile  strength. 

(3)  After  5  minutes,  there  should  not 
b  I  seam  slippage,  cracking,  other 

d(  (facts,  or  a  pressure  drop  greater  than 
5  lercent.  If  cracking  in  the  buoyancy 
tl  bes  is  audible,  accompanied  by 
pi  essure  loss,  the  liferaft  should  be 
c<  ndemned.  If  no  cracking  is  heard,  the 
pi  essure  in  all  buoyancy  diambers 
si  ould  be  reduced  simultaneously  by 
enabling  the  pressure  relief  valves. 

1(1)  At  each  annual  servicing  of  a 
liferaft  ten  or  more  years  past  its  date  of 

mufacture,  the  integrity  of  the  seams 
lecting  the  floor  to  the  buoyancy 
must  be  checked  by  the  following 
edure,  or  an  equivalent  procedure 

jcified  in  the  liferaft  manufacturer's 

proved  servicing  manual: 

fl)  With  the  buoyancy  tube  supported 

kuflicient  distance  above  the  servicing 

bility  floor  to  maintain  clearance 

Iring  the  test,  6  person  weighing  not 
less  than  75  kg  (165  lb)  must  walk  or 
CTBwl  around  the  entire  perimeter  of  the 
liieraft  floor. 

[2)  The  seams  connecting  the  floor  to 
th  3  buoyancy  tube  must  then  be 
cl  ecked  for  rupture,  slippage,  or  edge 
li  ing. 

m)  The  servicing  fadlity  must 
ce  nplete  the  following  for  each 
in  latable  liferaft  whicdb  passes  the 
se  -vicing  inspections  and  tests: 

1)  Permanently  mark  the  liferaft  on 
its  outside  canopy,  or  on  a  servicing 
re  :ord  panel  on  an  interior  portion  of 
Of  e  of  its  buoyancy  tubes  near  an 

er  trance,  with — 

i)  The  date  of  the  servicing; 

ii)  The  identification  and  location  of 
th  ( servicing  facility;  and 

iii)  An  indication  that  the  special 
fi:  ;h-year  servicing  was  performed,  if 
a{  plicable. 

2)  If  known,  permanently  and  legibly 
m  uk  the  name  of  the  vessel  on  which 
th }  raft  will  be  installed  or  the  name  of 
th  3  vessel  owner  on  the  identification 
d«  vice  provided  in  accordance  with 

§  60.151-17(c)  or  on  the  outside 
ca  lopy  of  the  liferaft. 

3)  Affix  an  inspection  sticker  to  the 
lil  jraft  container  or  valise.  The  sticker 
m  ist  be  of  a  type  that  will  remain 

le  ible  for  at  least  two  years  when 


exposed  to  a  marine  environment,  and 
that  cannot  be  removed  without  being 
destroyed.  The  sticker  must  be 
approximately  4  by  6  inches,  with  the 
last  digit  of  the  year  of  expiration 
superimposed  over  a  background  color 
that  corresponds  to  the  colors  specified 
for  recreational  boat  number  validation 
stickers  in  33  CFR  174.15(c),  and  be 
marked  with  the  Coast  Guard 
identifying  insignia  in  accordance  with 
the  requirements  of  33  CFR  23.12.  The 
sticker  must  also  contain  the  following: 

(i)  The  name  of  the  manufacturer  of 
the  liferaft. 

.    (li)  The  year  and  month  of  expiration 
determined  in  accordance  with 
paragraph  (n)  of  this  section. 

(iii)  Identification  of  the  servicing 
facility,  printed  on  the  sticker  or 
indicated  on  the  sticker  by  punch  using 
an  approval  code  issued  by  the 
Commandant. 

(n)  The  servicing  date  expires  12 
months  after  the  date  the  liferaft  was 
repacked,  except  that: 

(1)  The  expiration  date  for  a  new 
liferaft  may^  not  more  than  two  years 
after  the  date  the  liferaft  was  first 
packed, if— 

(i)  Dated  survival  equipment  in  the 
liferaft  will  not  expire  before  the  next 
servicing  due  date;  and 

(ii)  The  liferaft  will  not  be  installed  on 
a  vessel  certificated  under  SOLAS  74/ 
83. 

(2)  For  a  liferaft  stored  indoors,  under 
controlled  temperature  conditions 
(between  0  "C  (32  'F)  and  45  'C  (113 
•F)),  for  not  more  than  6  months  firom 
the  date  it  was  serviced  or  first  packed, 
the  expiration  date  may  be  extended  up 
to  the  length  of  time  the  liferaft 
remained  in  storage. 

(3)  For  a  liferaft  stored  indoors,  under 
controlled  temperature  conditions 
(between  0  "C  (32  "F)  and  45  'C  (113 
•F)),  for  not  more  than  12  months  from 
date  it  was  serviced  or  first  packed,  the    . 
expiration  date  may  be  extended  up  to 
the  length  of  time  the  liferaft  remained 
in  storage,  if  the  liferaft  is  opened, 
inspected,  and  repacked  in  a  servicing 
facility  approved  in  accordance  with 

§§  160.151-49  and  160.151-51.  When 
the  liferaft  is  opened — 

(i)  The  condition  of  the  inflatable 
liferaft  must  be  visually  checked  and 
found  to  be  satisfactory; 

(ii)  The  inflation  cylindera  must  be 
checked  and  weighed  in  accordance 
with  in  paragraph  (b)(12)  of  this  section; 

(iii)  All  expired  dated  survival 
equipment  in  the  liferaft  must  be 
replaced;  and 

(iv)  All  undated  batteries  must  be 
replaced. 

(o)  The  servicing  fiacility  must  remove 
and  destroy  the  Coast  Guard  approval 
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marking  on  each  inflatable  liferaft 
condemned  in  the  course  of  any 
servicing  test  or  inspection. 

(p)  The  servicing  facility  must  issue  a 
certificate  to  the  liferaft  owner  or 
owner's  agent  for  each  inflatable  liferaft 
it  services.  The  certificate  must 
include — 

(1)  The  name  of  the  manufacturer  of 
the  liferaft; 

(2)  The  serial  number  of  the  liferaft; 

(3)  The  date  of  servicing  and 
repacking; 

(4)  A  record  of  the  fifth-year  gas 
inflation  required  in  paragraph  (g)  of 
this  section,  whenever  that  test  is 
performed; 

(5)  A  record  of  the  hydrostatic  test  of 
each  inflation  cylinder  required  in 
paragraph  (e)  of  this  section,  whenever 
that  test  is  performed; 

(6)  A  record  of  any  deviation  from  the 
procedures  of  the  manufacturer's 
servicing  manual  authorized  by  the 
OCMI  in  accordance  with  §  160-151- 
53(d); 

(7)  The  identification  of  the  servicing 
facility,  including  its  name,  address, 
and  the  approval  code  assigned  by  the 
Commandant  in  accordance  with 
§160.151-51; 

(8)  The  name  of  the  vessel  or  vessel 
owner  receiving  the  liferaft,  if  known; 
and 

(9)  The  date  the  liferaft  is  returned  to 
the  owner  or  owner's  agent. 

(q)  The  servicing  facility  must  keep  a 
record  of  each  Coast  Guard-approved 
inflatable  liferaft  it  services  for  at  least 


five  years,  and  must  make  those  records 
available  to  the  Coast  Guard  upon 
request.  The  servicing  records  must 
include — 

(1)  The  serial  number  of  the  liferaft; 

(2)  The  date  of  servicing  and 
repacking; 

(3)  The  identification  of  any  U.S. 
Coast  Guard  or  third  party  inspector 
present: 

(4)  The  name  of  the  vessel  or  vessel 
owner  receiving  the  liferaft,  if  known; 
and 

(5)  The  date  the  liferaft  is  returned  to 
the  ovtrner  or  owner's  agent. 

(r)  The  servicing  facility  must  prepare 
and  transmit  to  the  OCMI,  at  least 
annually,  statistics  showing  the  nature 
and  extent  of  damage  to  and  defects 
found  in  liferafts  during  servicing  and 
repair  work.  The  servicing  facility  must 
notify  the  OCMI  immediately  of  any 
critical  defects  it  finds  which  may  affect 
other  liferafts. 

S  160.151-69   Training  and  maintenance 
instructions. 

(a)  The  manufacturer  shall  make  the 
training  material  and  maintenance 
instructions  available  in  English,  to 
purchasers  of  Coast  Guard-approved 
inflatable  liferafts,  to  enable  vessel 
operators  to  meet  Regulations  in/18.2. 
19.3.  51,  and  52  of  SOLAS  74/83. 

(b)  The  training  material  required  by 
paragraph  (a)  of  this  section  may  be 
combined  with  training  material  for 
hydrostatic  releases  or  launching 
equipment,  and  must  explain — 


(1)  Release  of  the  inflatable  liferaft 
from  its  stowage  position; 

(2)  Launching  the  inflatable  liferaft; 

(3)  Survival  procedures,  including 
instructions  for  use  of  inflatable  liferaft 
survival  equipment;  and 

(4)  Shipboard  installations  of  the 
inflatable  liferaft. 

(c)  In  addition  to  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
training  material  must  also  be  made 
available  in  the  form  of  an  instruction 
placard.  The  instruction  placard  must 
be  of  a  size  not  greater  than  36  cm  (14 
in.)  by  51  cm  (20  in.),  made  of  durable 
material  and  suitable  for  display  in  the 
vicinity  of  Uferaft  installations  on 
vessels,  providing  simple  procedures 
and  illustrations  for  launching, 
inflating,  and  boarding  the  liferaft. 

(d)  Maintenance  instructions  must 
include — 

(1)  A  checklist  for  use  in  monthly 
external  visual  inspections  of  the 
packed  liferaft; 

(2)  An  explanation  of  the 
requirements  for  periodic  servicing  of 
the  liferaft  by  an  approved  servicing 
facility;  and 

(3)  A  log  for  maintaining  records  of 
inspections  and  maintenance. 

Dated:  October  7, 1994. 
I.e.  Card, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart52 

[FV-e2-32$] 

United  States  Standards  for  Grades  of 
Tomato  Sauce 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  In  response  to  a  petition  from 
the  Indiana  Food  Processors 
Association,  Incorporated  (IFPA),  now 
part  of  Mid- America  Food  Processors 
Association,  and  petitions  from  Escalon 
Packers,  Incorporated,  and  Heinz, 
U.S.A.,  the  Agricultural  Marketing 
Service  (AMS)  has  revised  the  United 
States  Standards  for  Grades  of  Tomato 
Sauce.  The  final  rule  will  change  the 
U.S.  grade  standards  for  tomato  sauce 
by:  changing  the  product  description  to 
include  the  provision  allowing  tomato 
sauce  to  be  made  from  tomato  paste; 
redesignating  the  quality  level  for  "U.S. 
Grade  C"  as  "U.S.  Grade  B,"  redefining 
good  consistency  in  U.S.  Grade  A  and 
redefining  reasonably  good  consistency 
in  U.S.  Grade  B;  replacing  dual  grade 
nomenclature  with  single  letter  grade 
designations;  providing  for  the  use  of 
other  USDA  approved  methods  or 
devices  to  determine  the  color  of  tomato 
sauce;  objectively  defining  the  quality 
factor  for  "defects";  removing  §  52.2381, 
Score  sheet  for  tomato  sauce;  and 
making  minor  editorial  changes. 
EFFECTIVE  DATE:  November  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  0709,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
Telephone  (202)  720-4693. 
SUPPLEMENTARY  INFORMATION:  This  rule 

is  exempt  from  Executive  Order  12866 
review. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act.  Public 
Law  96-354  (5  U.S.C.  601  et  seq.),  the 
Administrator,  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  There  will  be  no  major  increase 
in  cost  or  prices  for  consiuners; 
individual  industries.  Federal,  State,  or 
local  government  agencies;  or 
geographic  regions.  It  will  not  resuh  in 
significant  effects  on  competition. 


Employment,  investments,  productivity, 
nnovations,  or  the  ability  of  United 
|tates-based  enterprises  to  compete 
^ith  foreign-based  enterprises  in 

Iomestic  or  export  markets.  In  addition, 
nder  the  Agricidtural  Marketing  Act  of 
946,  the  use  of  these  standards  is 
Voluntary.  A  small  entity  may  avoid 

i"  icurring  any  additional  economic 
npact  by  not  employing  the  standards. 
This  final  rule  has  oeen  reviewed 
nder  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
Ipcal  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
c  onflict  with  this  rule.  There  are  no 
i  dministrative  procedures  which  must 
I  e  exhausted  prior  to  any  judicial 
c  hallenge  to  the  provisions  of  this  rule. 

Agencies  periodically  review  existing 
r  jgulations.  An  objective  of  the 
r  jgulatory  review  is  to  ensure  that  the 
( rade  standards  are  serving  their 
i  itended  purpose,  the  language  is  clear, 
a  nd  the  standards  are  consistent  with 
y  lMS  policy  and  authority. 

The  United  States  Department  of 
J  .griculture  (USDA)  received  a  petition 
f  om  the  Indiana  Food  Processors 
Association,  Incorporated  (IFPA)  now 
jart  of  Mid-America  Food  Processors 

ssociation,  requesting  that  the  U.S. 

ade  standards  for  tomato  sauce  be 

ivised.  IFPA  wanted  the  grade 

andards  to  reflect  newer  tomato 
Mjarieties,  harvesting  and  processing 
techniques,  and  procedures  leading  to 
i  nprovements  in  the  quahty  of  tomato 
s  luce.  Escalon  Packers,  Incorporated 
( Lscalon.  California),  and  Heinz,  U.S.A. 
( Pittsburgh,  Pennsylvania)  requested 
s  milar  changes  in  the  grade  standards. 

Tomatoes  used  for  processing  were 
1  LTge  core  tomato  varieties  when  the 
c  Lirrently  effective  U.S.  grade  standards 
\  rere  last  amended  (October  1960).  The 
I  trge  core  tomato  varieties  were  slightly 
I  igher  in  natural  tomato  solids  (solids 
I  irgely  made  up  of  soluble  sugars,  fruit 
a  =ids,  and  mineral  salts),  but  lacked  the 
c  onsistency  found  in  recently  developed 
c  areless  tomatoes. 

Since  these  grade  standards  were  last 
r  3vised,  it  has  become  a  common 
p  ractice  to  manufacture  tomato  sauce 
f  om  tomato  paste  as  well  as  directly 
f  om  tomatoes  for  processing.  USDA  has 
c  langed  the  product  description  for 
t  )mato  sauce  to  include  provisions  for 
b  oth  processing  practices. 

The  quality  levels  in  the  current  grade 
s  andards  are  designated  as  "U.S.  Grade 
/ ."  and  "U.S.  Grade  C."  Most  other  U.S. 
g  rade  standards  with  two  quality  levels, 
s  jch  as  tomato  juice,  are  designated  as 
'  U.S.  Grade  A"  and  "U.S.  Grade  B." 
1  his  revision  will  change  the  grade 
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designation  of  "U.S.  Grade  C"  to  "U.S. 
Grade  B"  in  the  grade  standards  for 
tomato  sauce. 

IFPA  stated  in  their  petition  that  over 
the  last  ten  years,  new  manufacturing 
techniques  and  procedures  and  new 
hybrid  tomato  veirieties  have  provided 
processors  the  ability  to  produce  tomato 
sauce  with  a  higher  consistency 
(resistance  of  a  fluid  to  deformation  i.e., 
apparent  viscosity).  In  the  marketplace, 
consumers  have  indicated  a  purchasing 
preference  for  higher  consistency 
tomato  sauce.  IFPA  believed  that  U.S. 
Grade  A  should  include  the  higher 
consistency  requirements  that 
consumers  prefer.  In  their  petition,  they 
specified  what  those  requirements  for 
consistency  should  be. 

Althougn  the  consistency  of  tomato 
sauce  is  affected  by  the  mix  of 
ingredients  permitted  in  the  product,  it 
is  known  that  texture  and  consistency  of 
the  tomatoes,  as  a  principle  ingredient, 
have  improved  the  quality 
characteristics  of  tomato  sauce. 

Presently,  tomato  sauce  consistency  is 
based  on  Bostwick  consistometer 
readings  which  measiu«  the  distance  a 
specific  volume  of  tomato  sauce  flows 
on  the  level  plane  of  the  consistometer. 
And  consistency  represents  the 
resistance  of  the  sauce  to  flow  and  the 
tendency  of  the  liquid  portion  to 
separate  from  the  insoluble  solids 
portion.  Low  consistency  sauce  flows 
farther  than  high  consistency  sauce. 
Score  points  are  assigned  according  to 
the  consistometer  readings,  expressed  in 
centimeters,  and  the  measiuement  of 
apparent  free  liquid. 

the  USDA  agrees  that  the  quality  of 
tomato  sauce  will  be  correctly 
represented  if  higher  consistency  or 
"thicker"  sauce  is  assigned  a  hi^er 
score  and  lower  consistency  or 
"thinner"  sauce  is  assigned  a  lower 
score  when  consumer  preference  for 
thicker  sauce  prevails  in  the 
marketplace. 

In  the  ciurent  grade  standards  the 
minimum  requirements  (maximum  flow 
limits)  for  consistency  in  U.S.  Grade  A 
and  U.S.  Grade  C  are  14  centimeters  and 
18  centimeters  respectively,  measured 
by  the  Bostwick  consistometer.  IFPA 
recommended  these  values  be  reduced 
to  11  centimeters  for  Grade  A  and  15 
centimeters  for  U.S.  Grade  C.  Others 
have  indicated  that  the  range  for  U.S. 
Grade  A  should  be  12  centimeters  or 
less. 

Heinz,  U.S.A.,  a  major  food  service 
distributor  of  tomato  sauce,  also 
petitioned  for  changing  the  consistency 
range  for  tomato  sauce  from  the  8  to  14 
centimeter  range,  citing  that  current 
grade  standards  do  not  reflect  the  higlior 
consistency  ranges  attainable  through 


tomato  genetics  and  development  of 
newer  varieties.  TTiey  requested  a  range 
of  4  to  10  centimeters  for  U.S.  Grade  A 
for  food  service  use,  and  a  range  of  more 
than  10  to  not  more  than  15  centimeters 
for  U.S.  Grade  C  (which  is  now 
designated  as  Grade  B).  Escalon  Packers. 
Incorporated  recommended  similar 
ranges.  USDA  proposed  a  consistency 
range  of  4.0  centimeters  to  12.0 
centimeters  for  U.S.  Grade  A  tomato 
sauce,  and  a  range  for  U.S.  Grade  B  of 
less  than  4.0  centimeters  but  not  less 
than  3.0  centimeters  or  more  than  12.0 
centimeters  but  not  more  than  15.0 
centimeters.  The  higher  consistency 
(lower  centimeter  value)  tomato  sauce 
will  receive  the  higher  score  points  in 
U.S.  Grade  A.  The  consistency  ranges 
for  both  U.S.  Grade  A  and  U.S.  Grade  B 
were  determined  based  on  the 
consistency  range  of  tomato  sauce 
currently  available  in  the  marketplace, 
review  of  purchasing  specifications,  and 
review  of  industry  processing  practices. 
These  revised  consistency  ranges  ibr  the 
two  grades  in  the  U.S.  grade  standards 
reflect  current  processing  and  marketing 
practices  and  represent  quaUty  levels 
that  can  be  produced  from  the  use  of 
newer  varieties  of  processing  tomatoes 

In  addition  to  the  recommendations 
t:ubmitted  by  IFPA,  this  final  rule 
replaces  dual  grade  nomenclature  with 
single  letter  designations.  Under  this 
revision.  "U.S.  Grade  A"  (or  "U.S. 
Fancy")  and  "V.S.  Grade  C"  (or  "US. 
Standard")  will  become  "US.  Grade  A" 
and  "U.S.  Grade  B",  respectively. 

This  revision  also  provides  for  the  use 
of  other  mediods  or  devices  otb.a  than 
Munsell  ooUx  discs  to  determine  color 
These  methods  or  devices  must  be 
approved  by  USDA  and  must  give 
results  equival«it  to  the  assigned 
combinations  of  Munsell  color  discs  Cor 
the  respective  grades. 

Some  members  of  the  tomato  sauce 
industry  recommended  that  USDA 
provide  a  more  objective  method  to 
evaluate  "defects"  in  tomato  sauce.  In 
response.  USDA  set  specific  tolemnces 
for  peeL  dark  brown  and  black  specks, 
and  whole  seeds  based  on  100  grams 
(3.5  oz)  spread  over  a  specified  area  of 
at  least  968  square  centimeters  (150  sq 
in). 

Also,  this  final  rule  will  remove 
«)  52.2381.  "Score  sheet  for  tomaito 
sauce",  from  the  U..S.  grade  standaids 
Reformatting  or  amending  the  tomato 
sauce  score  sheet  is  a  time  consuming 
process  that  can  be  Eadlitaled  by  editing 
the  score  sheet  as  a  documoit  not 
incorporated  in  the  ^ade  standards. 
This  change  is  consistent  with  the 
tbrmat  tor  recently  revised  grade 
standards. 


This  revision  mdudes  minor  editorial 
changes  and  provides  a  unifonn  fiormat 
consistent  %rith  recent  revisions  of  other 
U.S.  grade  standards.  In  addition,  this 
format  has  been  designed  to  provide 
industry  personnel  and  agricultural 
commodity  graders  with  simpler  and 
more  comprehensive  standards. 

Definitions  of  terms  and  easy-to-read 
tables  have  been  incorporated  to  assure 
a  better  understanding  and  uniform 
application  of  the  standards. 

Proposed  Rule 

The  proposal  to  revise  the  U.S. 
Standards  for  Grades  of  Tomato  Sauce 
was  published  in  the  Federal  Register 
on  September  7.  1993  (58  FR  47071) 
with  a  sixty-day  comment  period.  The 
comment  period  closed  on  ^Jovembe^  8. 
1993.  There  were  no  public  comments 
received  during  the  comment  period. 
However.  USD.^  received  a  comment 
from  Stanislaus  Food  Products, 
-Modesto.  California,  after  the  comment 
period  closed. 

Stanislaus  is  a  major  producer  and 
distributor  of  tomato  sauce  and  other 
tomato  products  produced  directly  from 
fresh  tomatoes.  In  their  comment,  which 
has  been  Included  in  the  public  record, 
the  company  urged,  in  the  interest  of 
accurate  labeling  of  all  finished  tomato 
products,  that  AMS  either  exclude  from 
the  standard  tomato  sauce  made  from 
tomato  concentrate  or  require  such 
product  be  prominently  labeled  as  made 
from  tomato  concentrate. 

In  support  of  this  view,  Stanislaus 
described  differences  in  manufacturing 
processes.  Stanislaus  also  stated  in 
making  sauce  from  paste  and  from 
slightly  concentrated  tomatoes  that 
"AMS  itself  recognizes  the  quality 
differences  between  traditional  and 
'remanufactured'  tomato  products."  The 
company  cited  AMS  exclusion  of 
"remanufactured"  products  fmra  the 
AMS  October  1992  invitation  to  buy 
concentrated  crushed  tomatoes  for  use 
in  the  Child  Nutrition  (CN)  Program 
(Invitation  FV-982.  No.  31)  as  evidence 
to  support  their  view. 

Stanislaus  also  stated  that 
remanufactured  tomato  sauce  cannot  be 
graded  under  the  existing  AMS  grade 
standards  indicating  that  the  current 
standards  were  drafted  by  USDA  before 
the  advent  of  "remanufacturing." 

AMS  does  not  find  the  arguments  of 
Stanislaus  Food  Products  persuasive. 
The  quality  requirements  in  the  1992 
AMS  solicitation  wrere  «nended  shortly 
after  the  initial  annouaoemait. 
(Amendment  No.  2)  to  Invitation  No.  31, 
to  allow  bids  for  oonoentrated  crushed 
tomatoes  made  from  tomato  concentrate 
if  certain  criteria  were  met.  While 
Stani:4aus  is  correct  in  stating  that  when 


the  current  grade  standards  were 
promulg^ed  tomato  sauce  was  rarely 
made  from  tomato  concentrates,  and 
that  the  product  description  in  the 
current  grade  standards  does  not 
include  the  manufactmre  <rf  sauce  CnMB 
paste.  Stanislaus  fails  to  acknowledge 
that  it  has  been  common  industry 
practice  for  more  than  twenty  years  to 
manufacture  tomato  sauce  from  tomato 
concentrate.  There  are,  moreover, 
distinct  advantages  to  allowing  the 
grade  standards  to  include  sauce  made 
from  paste.  These  include,  as  Stanislaus 
notes,  economic  benefits  in  storing  and 
shipping  tomato  concentrates  for 
production  of  tomato  sauce  as  compared 
to  storing  and  shipping  diluted  tomato 
products  or  tomato  sauce  made  from 
slightly  concentrated  tomatoes. 

USD.^  believes  that  consumers,  by 
reading  the  ingredients  statement  on  the 
label,  can  differentiate  remanufacttwed 
tomato  sauce  from  tomato  sauce  made 
directly  from  tomatoes.  When  tomato 
sauce  is  remanufactured  from  tomato 
concentrates,  the  vigredient  statement 
must  include  language  similar  to: 
"Lngredients:  Tomato  concentrate 
(water,  and  tomato  paste),  sah.  onion 
powder,  gariic  powder,  citric  acid,  and 
natural  flavors,  etc."  If  the  tomato  sauce 
is  made  directly  from  tomatoes,  the 
ingredient  statement  must  include 
language  similar  to:  ■Ingredients: 
tomatoes,  salt,  dehydrated  onions, 
dehydrated  garlic,  spices,  and  natural 
flavorings,  etc."* 

USDA  further  believes  that,  to  the 
e,xtent  there  is  an  interest  in  requiring 
especially  prominent  labeling  of  tomato 
sauce  as  made  from  besh  tomatoes  or 
concentrate,  the  proper  regulatory 
medium  would  be  the  Standards  of 
Identity  for  tomato  product-s  or  changes 
in  the  labeling  regulations  promulgated 
by  the  Food  And  Drug  Administration 
(FDA).  USDA  is  aware  that  FDA 
received  a  petition  (Docket  No.  90P- 
0430)  to  modify  existing  FDA  labeling 
regulations  to  address  products  made 
&t)m  "remanufactured  ingredients." 
FDA  has  stated  in  the  public  record  (58 
FR  2406)  that  some  of  the  issues 
discussed  in  the  petition  concerning 
remanufactured  ingredients  are 
undergoing  FDA  review  and  indicated  it 
plans  to  take  appropriate  action 

Based  on  the  foregoing 
considerations.  USDA  has  concluded 
that  to  exclude  from  the  grade  standards 
tomato  sauce  made  from 
remanufactured  ingredients  would  be  an 
inappropriate  use  of  the  grade  standards 
which  could  impede  the  marketing  of 
tomato  sauce  and  other  tomato 
products,  raising  costs  to  consumers 
while  providing  few.  if  any.  offsetting 
benefits. 


/ 
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A  copy  of  the  proposed  rule  was 
provided  to  the  Agricultiual  Research 
Service  (ARS)  for  help  in  identifying 
studies,  monographs,  data  collection  or 
other  information  relevant  to  the 
possible  efiiact  of  the  proposed  revision 
on  pesticide  use.  ARS  reported  they 
were  not  aware  of  any  published 
material  specifically  relevant  to  the 
effects  of  pesticides  on  the  "cosmetic 
appearance"  of  tomatoes.  ARS  did  note, 
"however,  pesticide-treated  hoiit  are 
likely  to  be  generally  more  blemish-free 
than  tomatoes  not  treated  with 
pesticides."  ARS  attached  research 
information  on  the  effects  of  pesticides 
on  carotenes  in  squash  and  carrots 
suggesting  that  these  results  may  be 
applicable  to  tomato  (although  ARS  was 
unaware  of  specific  similar  research  for 
tomatoes).  The  literature  indicated  diat 
soil  fumigants  Telone  or  Nemagone 
increased  the  carotene  content  of 
carrots. 

The  carotene  contents  of  Danvers  and 
Chantenay  carrots  grown  in  soil  treated 
with  herbicides  Linuron  or  CIPC  and 
that  of  Butternut  squash  grown  in  soil 
treated  with  .^miben  and  Dinoseb  were 
significantly  higher  than  the  carotene 
content  of  control  vegetables.  Herbicide 
treatment  did  not  affect  the  carotene 
content  of  Hubbard  squash  or  that  of 
two  spinach  varieties  (Sweeney  and 
Marsh,  1971). 

ARS  further  stated  that  the 
characteristics  of  the  tomato  fruit  related 
to  processing  are  largely  controlled  by 
genetics  and  are  reflected  in  new 
processing  tomato  varieties. 

Final  Rule 

Upon  review  of  all  the  background 
information  and  comments  collected 
during  the  rulemaking  process,  USDA 
determined  that  this  final  rule  for  the 
United  States  Standards  for  Grades  of 
Tomato  Sauce  appearing  after  this 
preamble  should  be  published  in  the 
Federal  Register  and  become  effective 
30  days  after  publication. 

The  USDA  has  determined  this  final 
rule  will  facilitate  trade  between 
processors  and  buyers  and  improve  the 
marketing  of  tomato  sauce. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling,  Frozen  foods,  Fruit  juices. 
Fruits,  Reporting  and  recordkeeping 
requirements.  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  the  U.S.  Department  of 
Agriculture  proposes  to  amend  7  CFR 
part  52  as  follows: 


kRT  52— PROCESSED  FRUITS  AND 
IGETABLES,  PROCESSED 

THEREOF.  AND  CERTAIN 
lER  PROCESSED  FOOD 
lODOCTS 

1.  The  authority  citation  for  part  52 
c  mtinues  to  read  as  follows: 

Authority:  7  U.S.C  1622, 1624. 

2.  In  Subpart— United  States 

S  andards  for  Grades  of  Tomato  Sauce, 
§  52.2371  through  §  52.2377  are  revised 
ti  read  as  follows: 

8  ibpart— Unhsd  State*  Standards  for 
G^des  of  Tomato  Sauce 

S4c. 

5  .2371  Product  description. 

5  .2372  Definitions  of  terms. 

5  .2373  Fill  of  container. 

5;  .2374  Ascertaining  the  grade  and  factors 

of  quality. 

5  .2375"  Allowance  for  defects. 

5  .2376  Sample  unit  sizes. 

5  .2377  Determining  the  grade  of  a  lot. 

§  >2.2371    Product  description. 

Tomato  sauce  is  the  concentrated 
p  oduct  prepared  from  the  liquid 
e:  Iracted  from  mature,  sound,  whole 
t(  matoes;  the  sound  residue  from 
p  eparing  such  tomatoes  for  canning; 
U  e  residue  from  partial  extraction  of 
ji  ice;  reconstituted  or  remanufactured 
t(  mato  paste;  or  any  combination  of 
tl  ese  ingredients  to  which  is  added  salt 
ai  id  spices.  One  or  more  nutritive 
sweetening  ingredients,  a  vinegar  or 
vinegars,  onion,  garlic,  or  other 
vegetable  flavoring  ingredients  may  be 
aflded.  The  food  is  preserved  by  heat 
stjerilization  (canning),  refrigeration,  or 
frieezing.  When  sealed  in  a  container  to 
be  held  at  ambient  temperatiues.  it  is  so 
p  -ocessed  by  heat,  before  or  after  ■ 
s(  lahng,  as  to  prevent  spoilage.  The 
n  fractive  index  of  the  tomato  sauce  at 
2 )  degrees  Celsius  is  not  less  than 
1  3455. 

§  >2.2372    Definitions  of  terms. 

(a)  Color  means  the  amount  of  red  in 
tl  e  tomato  sauce  as  determined  by 
c  (mparing  the  color  of  the  product  with 
tlat  produced  by  spinning  a 
combination  of  the  following  Mimsell 
cploT  discs: 

Disc  1-Red  (5R  2.6/13)  (glossy  finish); 

Disc  2-Yellow  (2.5YR  5/12)  (glossy 
f  lish); 

Disc  3-Black  (Nl)  (glossy  finish);  and 

Disc  4-Gray  (N4)  (mat  finish). 

Any  other  method  or  device  approved 
b  f  the  USDA  which  gives  equivalent 
li  suits  may  be  used. 

(1)  Good  color  means  the  color  typical 
G|  tomato  sauce  that  contains  as  much 

more  red  than  that  produced  by 
s  tinning  the  specified  Munsell  color 


discs  in  the  following  combinations  or 
an  equivalent  of  such  composite  color: 

65  percent  of  the  area  of  Disc  1; 

21  percent  of  the  area  of  Di^  2;  and 

14  percent  of  the  area  of  Disc  3  or  Disc 
4,  or  7  percent  of  the  area  of  Disc  3  and 
7  percent  of  the  area  of  Disc  4. 
whichever  most  nearly  matches  the 
reflectance  of  the  tomato  sauce. 

(2)  Reasonably  good  color  means  the 
color  typical  of  tomato  sauce  that 
contains  as  much  or  more  red  than  that 
produced  by  spinning  the  specified 
Munsell  color  discs  in  the  following 
combinations  or  an  equivalent  of  such 
composite  color: 

53  percent  of  the  area  of  Disc  1; 

28  percent  of  the  area  of  Disc  2;  and 

19  percent  of  the  area  of  either  Disc 
3  or  4,  or  QVz  percent  of  the  area  of  Disc 
3  and  9  Vz  percent  of  the  area  of  Disc  4, 
whichever  most  nearly  matches  the 
reflectance  of  the  tomato  sauce. 

(b)  Consistency  means  the  resistance 
of  the  tomato  sauce  to  deformation  or 
resistance  to  flow  i.e.,  apparent  viscosity 
and  the  tendency  to  hold  its  liquid 
portion  in  suspension. 

(1)  Good  consistency  means  the 
tomato  sauce  is  not  excessively  stiff,  and 
flows  not  less  than  4.0  cm  nor  more 
than  12.0  cm  in  30  seconds  at  20 
degrees  Celsius  in  the  Bostwick 
consistometer.  After  placing  a 
tablespoon  of  tomato  sauce  on  a  shallow 
tray  and  observing  the  separation  of  free 
liquid  for  2  minutes,  there  shall  be  no 
more  than  5  mm  (Vie  in)  separation.  The 
higher  consistency  tomato  sauce  will 
receive  the  higher  score  points. 

(2)  Reasonably  good  consistency 
means  the  tomato  sauce  is  not 
excessively  stiff,  flows  less  than  4.0  cm 
but  not  less  than  3.0  cm  or  flows  more 
than  12.0  cm  but  not  more  than  15.0  cm 
in  30  seconds  at  20  degrees  Celsius  in 
the  Bostwick  consistometer.  After 
placing  a  tablespoon  of  tomato  sauce  on 
a  shallow  tray  and  observing  the 
separation  of  tee  liquid  for  2  minutes, 
there  shall  be  no  more  than  10  mm  (Va 
in)  separation.  Within  these  two  ranges, 
tomato  sauce  approaching  "good 
consistency"  will  receive  the  higher 
score  points. 

(c)  Defects  mean  the  degree  of 
freedom  fit>m  defects  such  as  dark 
broMm  or  black  specks,  whole  seeds, 
tomato  peel,  core  material  or  other 
similar  substances.  The  specific 
requirements  for  defects  are  included  in 
Table  I  of  §  52.2375.  This  factor  is 
evaluated  by  observing  a  layer  of  100  g 
(3.5  oz)  of  product  which  is  spread  over 
a  smooth  white  siuface  area  of  at  least 
968  sqcm  (150  so  in). 

(1)  Practically  free  of  defects  means 
that  any  defects  present  in  the  sauce  do    i 
not  exosed  the  requirements  for 
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"practically  free"  in  Table  I  of 
§52.2375. 

(2)  Reasonably  free  of  defects  means 
that  any  defects  present  in  the  sauce  do 
not  exceed  the  requirements  for 
"reasonably  free"  in  Table  I  of 
§52.2375. 

(d)  Finish.  (1)  Good  finish  means  that 
the  product  is  evenly  comminuted,  has 
uniform,  smooth  texture,  and  is  ft«e 
from  lumps. 

(2)  Poor  finish  means  that  the  product 
fails  to  meet  the  definition  of  "good 
finish." 

(e)  Flavor  and  odor  means  the  flavor 
and  odor  characteristic  of  tomato  sauce 
produced  from  good  quality  ingredients 
that  have  been  properly  processed. 

(1)  Good  flavor  and  odor  means  a 
good  distinct  flavor  and  odor 
characteristic  of  good  quality 
ingredients.  Such  flavor  and  odor  is  free 


fitnn  scorching  or  any  other 
objectionable  flavor  or  odor. 

(2)  Reasonably  good  flavor  and  odor 
means  a  flavor  and  odor  characteristic  of 
the  ingredients  in  which  there  may  be 
slight  traces  of  undesirable  flavor,  such 
as  scorched,  bitter,  or  astringent  flavor, 
but  is  &«e  from  objectionable  off-flavors 
and  odors. 

§52.2373    Fill  of  container. 

Except  for  frt)zen  tomato  sauce  and 
tomato  sauce  packaged  in  individual 
serving-size  packages  containing  56.7 
grams  (2  ounces)  or  less,  each  container 
of  tomato  sauce  shall  be  filled  as  full  as 
practicable  without  impairment  of 
quality  and  shall  occupy  not  less  than 
90  percent  of  the  capacity  of  the 
container. 


TABI.E  I 


§52.2374   Ascertaining  the  grade  and 
factors  of  quality. 

(a)  The  grade  of  tomato  sauce  is 
ascertained  by  considering  the  factor  of 
finish,  which  is  not  scored,  and  the 
ratings  for  the  factors  of  color, 
consistency,  defects,  and  flavor  and 
odor,  which  are  scored.  The  relative 
importance  of  each  factor  which  is 
scored  is  expressed  numerically  on  the 
scale  of  100.  The  maximiun  number  of 
points  that  may  be  given  for  each  factor 
is: 


Factors 

Points 

Color „.... 

Consistency  

Defects _ „ 

Flavor  and  odor 

25 
25 
25 
25 

Total  score  

100 

§52.2375    Allowances  for  defects. 


Factors 


Finisti  „ 

Color 

Score 

ConsisterKy  

Centimeters  (Bostwick) 


Separation  of  free  liquid 


Score 

Defects* 

Pieces  of  peal  3  exceeding  5  mm/1 00  g  (3.5 

02)  and  dark  specks  exceeding  1.0  mm  ('/» 

in). 


Whole  seeds/2.835  kg  (100  oz) 
Overall  appearance , 

Score 

Flavor  and  odor  , 

Score 

Total  minimum  score 


U.S.  Grade  A 


Good'  

Good 

21  to  25  points 

Good ; 

4.0  to  12.0 


Equal  to  or  less  than  5  mm  (3/i6  in) 


22  to  25  points 

Practically  free „ „... 

Comt)ined  total  of  15  pieces  of  peel  and  dark 
brown  or  Wack  specks;  no  dark  brown  or 
l)lack  specks  exceed  3.2  mm  {'M  in). 


Good.' 
Reasonat»ty  good. 

1 7  to  20  points. 
Reasonably  good. 
3.0  to  less  than  4.0  or  more  than  12.0  but 

less  than  15.0. 
More  than  5  mm  but  equal  to  or  less  than  10 
mm  (%  in). 

18  to  21  points. 
Reasonably  free. 
Combined  total  of  36  pieces  of  peel  and  dark 

brown  or  black  specks;  not  more  than  2 
dark  brown  or  black  specks  exceed  3.2 
mm,  no  dark  brown  or  black  specks  exceed 
6.5  mm  {V*  in). 

5. 

Not  senously  affected. 

18  to  20  points. 

Reasonably  good. 

17  to  20  points. 
__^ 70  points.' 

'  Evenly  comnwiuted;  smooth  uniform  texture. 
/MTlc*i®SLJ2-*'*^*^:.''®^„'?^.  ^°°  ^^^  <3.5  oz)  of  diluted  well-nwxed  product  at  8.0  to  9.0  percent  natural  tomato  soluble  solkls 
^  3^Mf^S1XJuSSg°"    ^^   ^  ^'°°  °'^  °'  ^°^  ^'  ®°  *°  ^^  ^^  "  ^' '^  °"«  **~'«  ^^<^' '^  fou^a  Se. 

*  Tomato  sauce  which  falls  to  meet  the  quality  of  U.S.  Grade  B  shall  be  classified  as  "Substandard." 


1  

Not  materially  affected 

21  to  25  points  „ 

Good 

21  to  25  points 

85  points 


U.S.  Grade  B 


§52.2376   Sample  unit  sizes. 

(a)  The  sample  unit  size  is  the  amount 
of  product  specified  to  be  used  for 
inspection  in  7  CFR  52.38,  Table  111. 

(b)  For  Number  10  can  size  or  larger, 
an  optional  sample  imit  size  of  900  g 
(approximately  32  oz)  per  container  is 
pennitted. 


§  52JZ377    Determining  the  grade  of  a  lot 

The  grade  of  a  lot  of  tomato  sauce 
covered  by  these  standards  is 
determined  by  the  procedures  fotmd  in 
the  "Regulations  Governing  Inspection 
and  Certification  of  Processed  Fruits 
and  Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products"  (7  CFR  52.1  through 
52.83). 


§§52.2378-62.2381    [Removed  and 
Reserved] 

3.  Sections  52.2378  through  52.2381 
are  removed  and  reserved. 

Dated:  October  11, 1994. 
Lon  Hatamiya, 
Administrator. 

|FR  Doc.  94-25670  Filed  10-17-94:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart52 

[Fv-e4-42e] 

United  States  Standards  for  Grades  of 
Canned  Peas 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule.  . 

SUMMARY:  Pursuant  to  our  periodic 
review  of  existing  regulations  and  in 
response  to  a  petition  firom  the  National 
Food  Processors  Association  (NFPA), 
the  Agricultural  Marketing  Service 
(AMS)  is  revising  the  United  States 
Standards  for  Grades  of  Canned  Peas. 
The  revision  changes  the  U.S.  grade 
standards  for  canned  peas  by:  Providing 
for  the  "individual  attributes" 
procedure  for  product  grading  with 
sample  sizes,  acceptable  quality  levels 
(AQL's),  tolerances  and  acceptance 
numbers  {number  of  allowable  defects); 
replacing  dual  grade  nomenclature  with 
single  letter  grade  designations;  basing 
the  tolerancw  for  extraneous  vegetable 
material  (EVM)  on  drained  weight  rather 
than  net  contents  (product  weight  and 
weight  of  the  brine);  bringing  toleranqss 
for  defects  in  caimed  peas  in  line  with 
the  tolerances  for  defects  in  frozen  peas; 
removing  §  52.2294,  Score  sheet  for 
canned  peas;  and  making  minor 
editorial  changes. 

EFFECTIVE  DATE:  November  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  C709,  South  Building.  P.O.  Box 
96456.  Vv«hinglon,  DC  20090-6456, 
Telephone  (202)  720-4693. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  exempt  from  Executive  Order  12866 
review. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act,  Public 
Law  96-354  (5  U.S.C.  601  et  seq.),  the 
Administrator.  Agricultural  Marketing 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  There  will  be  no  major  increase 
in  cost  or  prices  for  consumers; 
individual  industries.  Federal,  State,  or 
local  government  agencies;  or 
geographic  regions.  It  will  not  result  in 
significant  effects  on  competition, 
employment,  investments,  productivity, 
innovations,  or  the  ability  of  United 


St  ites-based  enterprises  to  compete 
wi  \h.  foreigiv-based  enterprises  in 
dc^nestic  or  export  markets,  fei  addition, 
under  the  Agricultural  Marketfaig  Act  of 
19h6,  the  use  of  these  standaide  is 
voluntary.  A  small  entity  may  sroid 
incurring  any  additional  ecoaomic 
iinpact  by  not  employing  the  standards. 

liis  final  rule  has  been  reviewed 
lui  der  Executive  Order  12778,  Gvil 
lui  tice  Reform.  This  action  is  not 
intended  to  have  retroactive  eflect.  Tliis 
final  rule  will  not  preempt  any  State  or 
la  al  laws,  regulations,  or  policies, 
un  less  they  present  an  irrecoocilsWc 
CO  iflict  with  this  rule.  There  are  no 
ad  ninistrative  procedures  which  miist 
be  exhausted  prior  to  any  judicial 
ch  illenge  to  the  provisions  of  this  rule. 

Agencies  periodically  review  existing 
re|  ulations.  An  objective  of  the 
re|  ulatory  review  is  toensur«that  the 
gri  de  standards  are  serving  their 
inl  ended  purpose,  the  language  is  clear, 
an  1  the  standards  are  consistent  with 
AI  IS  policy  and  authority. 

'he  United  States  Department  of 
Af  riculture  (USDA)  received  a  petition 
frc  m  the  National  Food  Processors 
As  sociation  (NFPA),  requesting  that  the 
U.  >.  grade  standards  for  canned  peas  be 
rei  ised.  NFPA  is  a  scientifically  and 
te<  hnically-based  trade  association 
reeresenting  over  450  food  industry 
cotnpanies. 

KFPA's  grade  standards  review 
supconnnrttee  is  responsible  for 
retiewing  the  existing  U.S.  grade 
standards  for  caimed  fruits  and 
ve  ;etab)es  to  ascertain  whethCT  the 
sts  ndards  remain  current  and  reflect 
pr  )cessing  and  marketing  practices. 
Ba  iedan  the  subcommittee's 
re(  ommendation,  NFPA  requested  that 
thi  r  U.S.  grade  standards  for  canned 
peps,  which  are  currently  based  aa 
cutnulative  score  points,  be  revised  by 
CO  iverting  the  U.S.  grade  standards  to 
sts  tistically-based  individual  attributes 
grt  de  standards,  similar  to  the  recently 
re^  ised  U.S.  grade  standards  for  canned 
gr(  en  and  wax  beans  (58  FR  4295. 
Jai  uary  14, 1993).  NFPA  also  requested 
thi  it  market  surveys  or  discussioa  drafts 
be  made  available  for  the  indostry  to 
re'  iew.  This  revision  is  based  on 
re'  lews  of  1991  and  1992  discussion 
dr  ifts,  and  comments  received  for  the 
proposed  rule  to  revise  the  U.S.  grade 
st^dards  for  canned  peas.  The 
proposed  rule  was  published  in  the 
Federal  Register  on  March  21. 1994  (59 
FR  13252).  The  discussion  drafts  and 
the  proposal  incorporated  a  grading 
syitem  where  individual  tolesances 
w<  uld  be  assigned  to  each  individnal 
de  ect.  This  system  of  grading,  is 
re  erred  to  as  "individual  attributes.'* 


The  revision  provides  statistically 
derived  acceptable  quality  levels 
(AQL's)  based  on  the  tolerances  in  the 
current  standards  (except  whenever 
possible,  tolerances  were  changed  to  be 
more  in  line  with  the  tolerances  for  the 
same  defects  in  frozen  peas). 

The  standards  incorporate  USDA's 
poUcy  of  replacing  dual  grade 
nomenclature  with  single  letter  grade 
designations.  Under  this  final  rule, 
"U.S.  Grade  A"  ("U.S.  Fancy"),  "U.S. 
Grade  B"  ("U.S.  Extra  Standard"),  and 
"U.S.  Grade  C"  ("U.S.  Standard") 
simply  become  "U.S.  Grade  A,"  "U.S. 
Grade  B,"  and  "U.S.  Grade  C." 

This  revision  also  changes  the  criteria 
for  evaluating  extraneous  vegetable 
material  (EVM).  The  Food  and  Drug 
Administration  (FDA)  Standards  of 
Identity  and  Quality  for  canned  peas  are 
based  on  the  drained  weight  of  the  peas. 
Under  the  current  U.S.  grade  standards 
for  canned  peas,  EVM  is  evaluated  on 
the  basis  of  net  contents  (per  100  ounces 
of  the  peas  and  the  brine).  The  pour- 
back  method  described  in  FDA's 
Standard  of  Identity  for  Canned  Peas  is 
used  to  determine  if  containers  are 
adequately  filled.  The  criteria  for 
evaluating  EVM  in  both  FDA  Standards 
of  Identity  for  canned  peas  and  frozen 
peas  and  the  U.S.  grade  standards  for 
frozen  peas  are  based  on  the  weight  of 
the  peas  only. 

This  revision  of  the  voluntary  ^rade 
standards  brings  the  quality  factor  of 
EVM  in  canned  peasm  line  with  the 
criteria  used  by  FDA. 

Wherever  justifiable,  USDA  has 
modified  the  tolerances  for  defect^  in 
canned  peas  so  that  they  are  basically 
similar  to  the  tolerances  for  the  same 
defects  in  the  U.S.  grade  standards  for 
frozen  peas.  USDA  uses  FDA's 
minimum  quality  criteria  as  a  base 
when  it  establishes  higher  levels  of 
quality  in  the  U.S.  grade  standards  for 
caimed  peas.  FDA  has  established 
diHerent  minimum  tolerances  for 
similar  defects  in  carmed  peas  and 
frozen  peas.  Therefore,  USDA  has 
established  tolerances  for  some  defects 
in  canned  peas  that  will  not  be  similar 
to  the  tolerances  for  defects  in  frozen 
peas.  Whenever  possible,  tolerances  for 
similar  defects  in  canned  peas  are 
essentially  the  same  as  in  frozen  peas. 

Also,  this  revision  removes  §  52.2294, 
'*Score  sheet  for  canned  peas,"  from  the 
U.S.  grade  standards.  Amending  the 
caimed  peas  score  sheet  can  be  more 
efficiently  facilitated  by  editing  the 
score  sheet  as  a  document  not 
incorporated  in  the  grade  standards. 
This  change  is  consistent  with  recently 
revised  U.S.  grade  standards  in  which 
score  sheets  are  no  longer  incorporated. 
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The  revision  indodes  Bonor  editorial 
changes  and  |»rovides  a  unifotni  format 
consistent  with  recent  revisions  of  other 
U.S.  grade  standards.  The  fotsoat  has 
been  designed  to  provide  users  %vith 
simpler  and  more  comprehensive 
standards.  Definitions  of  terms  and 
easy-to-iead  tables  have  been 
incorporated  to  assure  better 
understanding  and  iip<fnnn  application 
ofthestandaids. 

PropeeedRole 

The  propKJsal  to  revise  the  U.S. 
Standards  for  Grades  of  Canned  Peas 
was  published  in  the  Federal  Register 
on  March  21,  1994.  (59  FR  13252)  with 
a  sixty-day  comment  period.  The 
comment  period  closed  on  May  20, 
1994.  USDA  received  one  comment 
from  the  National  Food  Processor's 
Association  (NFPA).  NFPA's  Grade 
Standards  Review  Subcoranuttee's 
review  of  the  proposed  rule  generally 
agreed  with  the  rule  as  ptdilished  and 
supports  its  adoption.  However.  NFPA 
requested  consideration  be  given  to 
their  comments  and  suggestions  to 
improve  the  revision. 

NFPA's  first  suggestiffli  was  that 
USDA  and  FDA  jointly  re-evaluate  the 
pour-back  method  to  determine  if 
containers  are  adequately  filled 
(§  52.2284).  Altho^  required  by  die 
U.S.  Food  and  Drug  Administxaticm's 
Standard  of  Identity  for  Canned  Peas  (21 
CFR  155.170),  the  Association  indicated 
that  the  method  is  antiquated  and  not 
widely  used  by  the  industry. 

Second,  NFPA  requested  that  the 
definition  for  "blond  "  peas  be  further 
defined  so  that  it  apply  to  peas 
essantiaUy  devoid  of  green 
pigmentation.  The  prc^oosed  definition 
for  blond  peas  was  "Bkmd  nteans  peas 
that  are  creaoMxiiand  or  yellow  in 
color."  NFPA  suggested  the  following 
definition.  "Blond  means  peas  that  are 
cream-colored  or  jwllow  in  color  and 
essentially  devoid  of  green." 

Third,  NFPA  requested  that  the 
requirements  for  blond  peas  in 
§  52.2286  and  T^le  n  be  based  on 
percent  by  oount  instead  of  percent  by 
weight,  ^noe  the  industry  practice  is  to 
count  rather  than  weigh  Uond  peas, 
NFPA  believes  counting  is  the  mote 
practical  method  than  weighing  for  this 
quality  factor.  The  Assedatioa  also 
suggested  there  shcmW  be  a  di^Bierkce 
in  Grade  A  and  Gcade  B  toierances  for 
blond  peas.  Currently  the  tolerance  for 
Grade  A  and  Grade  B  are  the  same— one 
percent.  NFPA  suggested  one  and  oae- 
half  percent  for  Grade  B. 

Fourth,  NFPA  suggested  the 
acceptance  numbers  and  AQL's  la- 
extraneous  vegetable  Btaterial  in  Table  V 
of  the  proposal  be  based  on  specified 


tolerances  and  AQL's  for  varpog  san^le 
sizes,  as  was  done  is  the  tables  for  nthttr 
classified  defects,  imtaad  of  baaing  the 
acceptance  numbers  on  each  1700  grams 
(60  oz)  of  drained  product.  The 
Association  believes  this  would  more 
clearly  indicate  th^  aoceptance 
numbers  apply  to  lot  gradung  and  would 
be  more  useful  to  industry. 

The  fifth  suggestion  was  that  tables  III 
through  VH  be  reorganized  into  the 
format  followed  in  the  most  recent 
discussion  draft  for  frozen  green  and 
wax  beans  under  review  by  the  Grade 
Standards  Subcommittee.  This  format 
includes  tolerances,  AQL's,  and 
acceptance  niunbers  for  various  grades 
and  sample  sizes  all  in  a  single  table. 
USDA  finds  most  of  the  comments 
received  from  NFPA  persuasive. 
Regarding  NFPA's  first  comment  about 
the  pour-back  method  to  determine 
adequate  fill  being  antiquated,  USDA  is 
willing  to  review  all  data  hJFPA  can 
provide,  and  consider,  for  future 
incorporation  into  the  grade  standards, 
any  alternative  method  to  determine 
adequate  fill  of  container  for  canned 
peas  that  has  beea  widely  adopted  by 
industry.  However,  USDA  has,  wherever 
possible,  adhered  to  FDA  Standards  of 
Identity  criteria.  USDA  finds  that  it  is 
sufficient  to  reference  the  standard  of 
fill  for  caimed  peas  as  promulgated 
tmder  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  CFR  155.170)  in 
§  52.2284  of  these  grade  standards. 
USDA  is  removing  the  text  for  the  pour- 
back  method  from  these  standards  since 
it  is  redundant;  the  reference  to  the 
Standard  of  Identity  is  sulficient. 

USDA  agrees  widi  NFPA's  second 
comment,  with  respect  to  changing  the 
definition  for  blond  peas  to  include 
"and  essentially  devoid  of  green,"  and 
has  made  tins  change  for  clarity. 

USDA  agrees  %vith  NFPA's  third 
comment,  that  the  tolerances  and  tables 
in  i  52.2286  and  Table  II  be  based  oa 
percent  by  oount  instead  of  peioeDt  by 
weight,  since  it  is  more  practical  to 
coimt  blond  peas  and  not  weigh  them. 
The  industry  practice  of  sizing  peas 
results  in  blond  and  green  peas  that  are 
reasonably  unifomi  iu  size.  Thoefore 
this  change  will  not  substantially 
change  the  quality  criteria  for  blond 
peas.  USDA  also  agrees  with  NFPA's 
suggestion  that  a  toieranoe  of  one  and 
one-half  percent  is  equitd>le  far  Grade 
B  canned  peas,  instead  of  one  percent. 
This  diange  in  §  52.2286  and  Tdale  0 
provides  a  distinct  and  rsasooable 

quality  level  below  Grade  A  for  bkuid 
peas. 

Regarding  NFPA's  fourth  eammesrt  to 
base  the  acceptance  numbers  for 
extraneous  vegetable  matetial  (EVM)  on 
specified  tolerances  and  AX^'s  fbr 


various  sample  sizes,  USDA  finds 
changing  this  table  to  be  impractical. 
Numerous  tables  would  be  required  to 
provide  acceptance  ntunbers  for  all  <rf 
the  sample  sizes,  container  sizes,  wti 
drained  weight  totals  for  product 

USDA  has  renumbend  the  table  far 
EVM  as  Table  IV  and  modified  footnote 
one  for  clarity  to  read,  "For  the  lot 
average  of  each  1700  g  (60  oz),  of 
drained  product.  For  example,  a  lot 
containing  10,200  g  (360  oz)  of  drained 
product  may  include  no  more  rtwm- « 
EVM  units  for  Grade  A;  12  EVM  units 
for  Grade  B;  or  54  g  (1 .9  oz)  total  EVM 
for  Grade  C."  This  change  indicates  that 
the  acceptance  numbers  for  EVM  tmitT 
apply  to  each  1 700  g  of  the  drained 
product  considering  the  total  drained 
product  weight  in  the  lot. 

USDA  agrees  with  NFPA's  fifth 
comment  to  reorganize  tables  ID  ttimMgh 
VII  to  include  tolerances,  AQL's,  quality 
factors,  and  acceptance  numbers  into 
one  table  as  was  done  in  the  discussion 
draft  for  frozen  green  and  wax  beans. 
USDA  has  made  this  change  reducing 
the  number  of  tables  from  seven  to  five, 
while  making  the  tables  easier  to  use. 
USDA  believes  all  the  above  rhnngrs  «e 
minor  editorial  changes  that  provide 
clarity  and  reflect  current  marketing 
'  practices  for  canned  peas. 

USDA  has  determined  that  this  fiaal 
rule  will  £acihtate  trade  between 
processors  and  buyers  and  improve  the 
marketing  of  canned  peas. 

List  of  Subiects  in  7  CFK  P«tS2 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices, 
Fruits,  Reporting  and  recordkeeping 
requirements,  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  the  U.S.  Department  of 
Agricuhure  amends  7  CFR  part  52  as 
follows: 

PART  52— PROCESSED  FRUITS  AND 
VEQETABLES,  PROCESSED 
PRODUCTS  THEREOF.  AND  OERTAm 
OTHER  PROCESSED  FOOD 
PRODUCTS 

1 .  The  authority  citation  far  part  52  is 
amended  to  read  as  follo«vs: 

Authority:  7  U.S.C.  1622. 1624. 

2.  In  Subpart— United  States 
Standards  for  Grades  of  Canned  Peas, 
§§  52.2261  through  52.2291  are  revised 


to  read  as  follows: 

Subpart-Untted  States  Standards 
Qrades  of  Canned  Pass 

Sec. 

52.2281  ftoduct  description. 

52.2282  Types  of  canned  peas. 

52.2283  Definitions  of  fenns. 

52.2284  Fillcfcontoiner. 


for 
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52.2285  Sizes  of  peas. 

52.2286  Grades. 

52.2287  Factora  of  quality. 

52.2288  ,  Prerequisite  requirements  and 
allowances  for  defects. 

52.2289  Sample  size. 

52.2290  Quality  requirements. 

52.2291  Single  sample  unit. 

S  52.2281    Product  description. 

Canned  peas  means  the  canned 
product  prepared  firom  clean,  sound, 
shelled,  succulent  peas  as  such  product 
is  defined  in  the  Standards  of  Identity 
for  Canned  Peas  (21  CFR  155.170) 
issued  pursuant  to  the  Federal  Food,  ^ 
E)rug.  and  Cosmetic  Act. 

§52.2282   Types  of  canned  peas. 

(a)  Early  peas  means  canned 
succulent  peas  of  Alaska  or  other 
smooth  skin  varieties. 

(b)  Sweet  peas  means  canned 
succulent  peas  of  sweet,  wrinkled 
varieties. 

§52.2283    Definitions  of  tenns. 

(a)  Acceptable  quality  level  (AQL) 
means  the  maximum  percent  of 
defective  units  or  the  maximum  niunber 
of  defects  per  hundred  imits  of  product 
that,  for  the  piupose  of  acceptance 
sampling,  can  be  considered  satisfactory 
as  a  process  average. 

{jb)  Appearance. 

(1)  Good  appearance  means  that  the 
peas  are  practically  uniform  in  color 
and  are  reasonably  free  of  insignificant 
blemishes. 

(2)  Reasonably  good  appearance 
means  that  the  peas  are  fairly  imiform 
in  color  and  fairly  free  of  insignificant 
blemishes. 

(c)  Blemishes.  (1)  Blemished  means  a 
unit  that  is  spotted  or  othenvise 
discolored  (other  than  blond),  such  as 
vivid-green  or  brown,  to  the  extent  that 
its  appearance  or  eating  quality  is 
materially  affected. 

(2)  Seriously  blemished  means  a  unit 
that  is  seriously  discolored  or  spotted, 
such  as  a  dark  discolored  pea,  to  the 
extent  that  the  appearance  or  eating 
quality  is  seriously  affected. 

(d)  Blond  means  a  unit  that  is  cream- 
colored  or  yellow  in  color  and 
essentially  devoid  of  green. 

(e)  Defect  means  any  nonconformance 
of  a  unit(s)  of  product  from  a  specified 
requirement  of  a  single  quality 
characteristic. 

'     (f)  Extraneous  vegetable  material 
(EVM)  means  any  harmless  vegetable 
material,  to  include: 

(1)  Flat  material  common  to  the  pea 
plant  such  as  leaves  and  pods,  and  flat 
vegetable  material  from  other  plants; 

(2)  Cylindrical  material  common  to 
the  pea  plant  such  as  stems  or  pieces  of 
vines,  and  cylindrical  vegetable  material 
frota  other  plants:  and 


( t)  Spherical  material  not  common  to 
the!  pea  plant  such  as  thistle  buds, 
beiges  and  pieces  of  berries. 

( >)  Flavor  and  odor.  (1)  Good  flavor 
am  f  odor  means  the  product  has  a 
ch(  racteristic  flavor  and  odor  and  is  free 
from  objectionable  flavors  and  odors. 

(2)  Reasonably  good  flavor  and  odor 
meens  that  the  product  may  be  lacking 
in  eharacteristic  flavor  and  odor  but  is 
£re< :  from  objectionable  flavors  and 
od(  irs. 

( i)  Liquor.  (1)  Good  liquor  means  the 
col  }r  of  liquor  is  typical,  may  have  a 
slij  ht  cloudiness  or  a  tint  of  green,  only 
a  snght  to  moderate  amoimt  of 
su9}ended  material  or  sediment  may  be 
pre  sent,  and  ihe  liquor  is  not  viscous. 

( i)  Reasonably  good  liquor  means  the 
liqi  lor  may  be  cloudy  or  slightly  green, 
ma  f  have  a  pronoimced  accumulation 
of  t  ediment,  may  be  dull  but  not  off 
col  sr,  and  may  be  viscous  but  not  so 
vie  :ous  that  the  liquor  will  not  separate 
from  the  peas. 

(J)  Piece  of  pea  (broken  pea)  means: 

(k)  A  pea  from  which  a  cotyledon  or 
a  large  portion  thereof  has  become 
separated; 

(2)  Two  detached  whole  cotyledons: 

0)  Pieces  of  detached  cotyledons 
agjjregating  the  equivalent  of  an  average 
siz^  cotyledon;  and 

(k)  A  whole  detached  skin  or  portions 
of  ietached  skin  aggregating  the 
eqi  ivalent  of  an  average  size  whole 
sldi. 

( )  Sample  unit  means  the  amoimt  of . 
pr(|duct  specified  to  be  used  for  grading. 
Foi  appearance,  Oavor  and  odor,  liquor, 
ani  varietal  characteristics,  a  sample 
im  t  is  the  entire  contents  of  the 
CO]  itainer.  For  grading  EVM,  a  sample 
un  t  is  each  1700  g  (60.0  oz)  drained 
pr(  duct;  for  blemished  (spotted), 
set  ously  blemished,  and  broken  peas 
(pi  9ces),  a  sample  unit  is  each  400  peas. 
Foi  grading  maturity,  a  sample  unit  is 
ea(  h  50  peas  or  more  in  accordance 
wi  h  Table  III  in  §  52.2288. 

k)  Tolerance  means  the  percentage  of 
defective  units  allowed  for  each  quality 
fatior. 

t)  Unit  means  each  whole  pea. 

§S».2284    Fill  of  container. 

'  'he  standard  for  fill  of  container  for 
cai  med  peas  is  not  incorporated  in  the 
gr«  de  of  the  finished  product  since  fill 
is  I  lot  a  factor  of  quality  for  the  purposes 
of  hese  grades.  Except  in  the  case  of 
va  :uum  pack,-canned  peas  shall  be 
co:  isidered  standard  in  fill  if  they  meet 
th(  I  standard  of  fill  promulgated  under 
thi )  Federal  Food.  lirug,  and  Cosmetic 
Ac  t  (21  CFR  155.170).  Canned  peas  that 
da  not  meet  this  requirement  are 
"I  Blow  Standard  in  Fill." 


§52.2285    Slzesofi 

Except  for  the  factor  of  defects  in 
determining  pieces  of  peas,  the  sizes  of 
peas  are  not  considered  in  ascertaining 
the  quality  of  the  product  for  the 
purpo^  of  these  grades.  The  size  of  a 
pea  is  determined  on  the  basis  of  the 
diameter  of  the  circular  opening(s) 
through  which  the  pea  will  pass  or  will 
not  pass  without  force  or  pressive.  The 
size  designations  and  diameters 
applicable  to  canned  peas  are  shown  in 
Table  I  of  this  section. 

Table  I.— Sizes  of  Canned  Peas 


Diameter  of  circular  openings  in 

Size  des- 

inches (millimeters) 

ignation 

Will  not  pass 

Will  pass 

through 

through 

Size  1 

; 

9/32(7.1) 

Size  2 

9yl32  (7.1)  

10/32  (7.9) 

Size  3 

^0m  (7.9)  ..„.. 

11/32(8.7) 

Size  4 

11/32(8.7)  

12/32  (9.5) 

Size  5 

12/32  (9.5)  

13/32  (10.3) 

Size  6 

13«2  (10.3)  .... 

14/32(11.1) 

Size  7 

14«2(11.1)  .... 

)  52.2286    Grades. 

(a)  U.S.  Grade  A  is  the  quality  of 
canned  peas  that: 

(1)  Meets  the  following  prerequisites 
in  Table  II  of  §  52.2288  in  which  the 
canned  peas: 

(i)  Have  similar  varietal 
characteristics; 

(ii)  Have  a  good  appearance; 

(iii)  Have  not  more  than  one  (1) 
percent,  by  count,  blond  peas; 

(iv)  Have  a  good  liquor;  and 

(v)  Have  a  good  flavor  and  odor. 

(2)  Is  within  the  limits  for  defects  as 
specified  in  Tables  III,  IV,  and  V  of 

§  52.2288.  as  applicable. 

(b)  U.S.  Grade  B  is  the  quality  of 
canned  peas  that: 

(1)  Meets  the  following  prerequisites 
in  Table  II  of  §  52.2288  in  which  the 
canned  peas: 

(i)  Have  similar  varietal 
characteristics;  ^ 

(ii)  Have  a  good  appearance; 

(iii)  Have  not  more  than  one  and  one- 
half  (1.5)  percent,  by  count,  blond  peas; 

(iv)  Have  a  good  liquor,  and 

(v)  Have  a  good  flavor  and  odor. 

(2)  Is  within  the  limits  for  defects  as 
specified  in  Tables  HI,  IV,  and  V  of 

§  52.2288,  as  applicable. 

(c)  U.S.  Grade  C  is  the  quality  of 
canned  peas  that: 

(1)  Meets  the  following  prerequisites 
in  Table  II  of  §  52.2288  in  which  the 
canned  peas: 

(i)  Have  similar  varietal 
characteristics; 

(ii)  Have  a  reasonably  good 
appearance; 
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(iii)  Have  not  more  than  two  (2) 
percent,  by  count,  blond  peas; 

(iv)  Have  a  reasonably  good  liquor- 
and 

(v)  Have  reasonably  good  flavor  and 
odor. 

(2)  Is  within  the  limits  for  defects  as 
specified  in  Tables  III,  IV.  and  V  of 
§52.2288,  as  applicable. 

(d)  Substanaard  is  the  quahty  of 
canned  peas  that  fail  to  meet  the 
requirements  of  U.S.  Grade  C 


§52.2287    Factors  of  quality. 

The  grade  of  canned  peas  is  based  on 
requirements  for  the  foUowine  qualitv 
factors:  ' 

(a)  Prerequisite  quality  factors: 

(1)  Varietal  characteristics; 

(2)  Appearance; 

(3)  Blond  peas; 

(4)  Liquor;  and 

(5)  Flavor  uid  odor. 

(b)  Classified  quality  factors: 
(1)  Maturity; 


(2)  Extraneous  vegetrfile  material 
(EVM); 

(3)  Blemished,  spotted  or  discolored 
peas; 

(4)  Seriously  blemished  or  seriously 
discolored  peas;  and 

(5)  Pieces  of  peas  (broken). 

§52.2288    Preretiulstte  requirements  and 
allowances  for  defects. 


Factors 


Varietal  characteristics 

Appearance 

Blond  peas 

Liquor 

Flavor  and  odor 


Table  II.— PREREQUISITES  Requirements 


Grade  a 


Good „ "!"]""]"" 

Not  more  than  1%  by  count 

Good „ 

Good „._ 


Grades 


Similar  ..._ 

Good  "'"ZZZ 

Not  more  than  1 .5%  by  count" 

Good 

Good _. 


Grade  C 


Similar. 

f^easonabiy  good. 

Not  more  than  2%  by  count. 

Reasonably  good. 

Reasonably  good. 


Table  MI.-Canned  Peas.  Lot  Acceptance  Numbers  (Sinkers)  for  Brine  Floatation 


Sample  units  x  sample  unit  size  (units  of  product) 


TOL 


AQL  2 


Type  of  peas 


%  salt  sol. 


1x50' 
50 


3x50 
150 


6x50 
300 


13x50 
650 


21x50 
1050 


29x50 
1450 


12.0 
2.0 

20.0 
2.0 


Grade  A 


10.1 

17.6 
1.3 


Sweet  . 
Sweet  . 
Early.. 
E»ly  „. 


11.0 
13.0 
11.0 
13.5 


6 

2 

t3 

2 


21 

4 
34 

4 


39 
7 

63 
7 


15.0 

13.0 
2.9 

27.2 
6.4 

4.0 

Sweet 

30.0 
&0 

Early 

Early 

GradeB 


78 

122 

165 

13 

20 

26 

130 

205 

279 

13 

20 

26 

13.0 
15.0 
13.5 
15.0 


10 
3 

16 
6 


10.0 
10.0 


62 
82 


Grade C 


Sweet 
Early  .. 


15.0 
16.0 


'  For  unofficial  samples. 

2  AOL  calcuiated  from  tolerance  (TOL)  at  650. 


18 
18 


33 
33 


65 
65 


101 
101 


137 
137 


TABLE  IV.-CANNgD  PEAS.  ACCEPTANCE  NUMBERS  FOR  EXTRANEOUS  VEGETABLE  MATERIAL  (EVM) 


Description  of  material 


Rat;  or  cylindrical;  or  spherical  

Flat,  cylindrical,  and  spherical  EVM 


EVM  unit  designation 


Each  1.5  cm2  (0.25  in^);  or  each  13  mm  (each  0.50  in)-  or 

each  piece. 
Total  weight  in  grams 


Per  1700  g  (60  oz) 


Grade  A 


1 


Grade  B 


GradeC 


9 


-^  ~"^«  £TE°vM"s,\r«r,fE^^'sr&S'B?sT,^i,^Ta^^  ««:»^',1«  ™,  ^ 


Table  v.-Canned  Peas,  U)t  Accept«nce  Numbers  for  Defects,  Other  Than  EVM 


Sample  units  x  sample  unit  size 
(units  of  product) 


Quality  Factors 


Blemished  peas  

Seriously  blemished  peas 


UMI 
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Table  v.— Canned  Peas,  Lot  Acc  eptance  Numbers  for  Defects,  Other  Than  EVM— Continued 


Sample  units  x  sample  unit  size 
(units  of  product) 


Quality  Factors 


Pieces  of  peas  (txoken),  larger  than  No.  2 

sieve  size 

Pieces  of  peas  (broken)  No.  1  and  No.  2  .... 


TOI 


Blemished  peas  

Serkxisly  blemished  peas 

Pieces  of  peas  (txoken),  all  sieve  sizes 


1 


Blemished  peas  

Seriously  t>lemished  peas  .r. 

Pieces  of  peas  (broken),  larger  than  No.  2 

sieve  size 

Pieces  of  peas  (broken)  No.  1  and  No.  2 

sieve  sizes 


1  ! 


1  !. 


'  For  unofficial  samples. 

^  AQL  calculated  from  tolerance  (TOL)  at  5200. 


AQL2 


4.5 
6.4 


tx400' 
400 


25 
34 


3x400 
1200 


66 
,91 


6x400 
2400 


125 
174 


13x400 
5200 


259 
363 


21x400 
8400 


410 
576 


29x400 
11600 


560 
787 


Grades 


.0 

.75 

.0 


2.6 

0.58 

9.3 


16 

5 

47 


40 

11 

129 


75 

20 

248 


154 

39 

520 


242 

60 

827 


330 

81 

1133 


Grade  C 


4.5 
0.80 

11.8 

11.3 


25 
6 

58 

53 


66 
15 

160 

153 


125 
26 

309 

296 


259 
52 

652 

625 


410 
80 

1040 

997 


560 
103 

1426 

1367 


§  S2.2289    Sample  size. 

The  sample  size  used  to  determine 
whether  the  requirements  of  these 
standards  are  met  shall  be  as  specified 
in  the  sampling  plans  and  procedures  in 
the  "Regulations  Governing  Inspection 
and  Certification  of  Processed  Fruits  - 
and  Vegetables,  Processed  Products 
Thereof,  and  Certain  Other  Processed 
Food  Products"  (7  CFR  52.1  through 
52.83). 


§  52.^290    Quality  requirements. 


lot  of  canned  peas  is  considered  as 
mee  :ing  the  requirements  for  quality  if: 

The  prerequisite  requirements 
specified  in  §  52.2286  are  met;  and 

I  None  of  the  allowances  for  the 
ind^dual  quality  factors  specified  in 
;  ni,  IV.  and  V  of  §  52.2288,  as 

icable  are  exceeded. 


Tab  es 


app 


§ 

for 


52,2291 


Single  sample  unit 

unofficial  sample  imit  submitted 
uality  evaluation  will  be  treated 


Eich 


individually  and  is  considered  as 
meeting  the  requirements  for  quality  if: 

(a)  The  prerequisite  requirements 
specified  in  §  52.2286  are  met; 

(b)  The  acceptable  quality  levels  and 
acceptance  numbers  in  Tables  III,  fV, 
and  V  of  §  52.2288,  as  applicable  for  the 
sieve  size,  are  not  exceeded. 

Dated:  October  11. 1994. 
Lon  Hatamiya, 
Administrator. 

(PR  Doc.  94-25671  Filed  10-17-94;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  55, 56, 59,  and  70 
[Dodwt  No.  PV-04-ooq 

RIN  0681-AB33 

Increasa  in  Faas  and  Charges  for  Egg 
Products  Inspection  amtEgg,  Poul^, 
and  Rabbit  Grading 

AOENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  The  Agricultural  Marlceting 
Service  (AMS)  is  increasing  the  fees  and 
charges  for  Federal  voluntary  egg 
products  inspection;  voluntary  egg, 
poultry,  and  rabbit  grading:  and 
overtime,  holiday,  and  appeal  services 
under  mandatory  egg  products 
inspection.  These  fee»and  charges  are 
increased  to  cover  the  increase  in 
salaries  of  Federal  employees,  salary 
increases  of  State  employees 
cooperatively  utilized  in  administering 
the  programs,  and  other  increased 
Agency  costs. 
EFFECTIVE  DATE:  November  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
lanice  L.  Lockard,  Chief, 
Standardization  Branch,  (202)  720- 
3506. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  determined  not-cignificant  for 
purposes  of  Executive  Order  12866  and 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  ineoondlable  conflict  with 
this  rule.  There  are  no  admioistrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  AMS  Administrator  has 
determined  that  this  rule  wjll  not  have 
a  significant  economic  impact  on  a 
sutratantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  because  (i)  the 
fees  and  charges  merely  reflect,  on  a 
cost-per-unit-graded/inspected  basis,  a 
minimal  increase  in  the  costs  currently 
borne  by  those  entities  utilizing  the 
services  and  (ii)  competitive  effects  are 
offset  under  the  major  voluntary 
programs  (resident  shell  egg  and  poultry 
grading)  through  administrative  charges 
based  on  the  volume  of  product 
handled;  i.e.,  the  cost  to  users  increases 
in  proportion  to  increased  volume. 


Ine  infomation  collection 
reqi  lirements  that  appear  in  the  sections 
thai  are  amended  have  been  previously 
app  roved  by  the  Office  of  Managament 
and  Budget  and  assigned  OMB  Control 
Nui  ibers  under  the  Paperwork 
Rec  uction  Act  of  1980  as  follows: 
§5(  .52(a)(4)— No.  0581-0128;  §59.126 
and  §  59.128(a)— No.  0581-0113;  and 
§  7(  .77(a)(4)— No.  0581-0127. 


Bac 


lund 


le  Agricultural  Marketing  Act  of 
19^,  as  amended,  provides  for  the 
colfection  of  fees  approximately  equal  to 
the  cost  of  providing  voluntary  egg 
products  inspection  and  voluntary  egg, 
poidtry,  and  rabbit  grading.  Likewin. 
the  Egg  Products  Inspection  Act  requires 
the  collection  of  fees  to  cover  costs  of 
overtime,  holiday,  and  appeal 
ins]  tection  services.  Each  fiscal  year, 
the  e  fees  undergo  a  cost  analjFsis  to 
deti  rmine  if  they  are  adequate  to 
rec(  iver  the  cost  of  providing  the 
sen  ices. 

G  fading  and  inspection  fees  were  last 
ina  eased  effective  November  1, 1993. 
Sin  :e  then,  operating  costs  have 
inc  eased,  primarily  due  to  a  salary 
inc  ease  for  Federal  employees  of  3.1 
per  :ent  in  January  1994.  Also,  the  cost 
of  1  fe  insurance,  health  benefits,  and 
Me  licare  increased  by  about  5  percent, 
anc  salaries  and  fringe  benefits  of 
fedi  srally  licensed  State  employees 
inc  eased  by  about  3  percent 

ibe  regular  hourly  rate  for  resident 
voluntary  grading  and  inspection 
service  will  inciaese  about  7  percent 
Reaulent  faes  cover  Federal  and  State 
ies.  fringe  benefits,  relief,  and  other 
-related  costs.  Administrative 
I  charges  apply  to  the  costs  of 
rision  and  other  overhead  and 
Btive  costs  and  are  assessed  on 
I  of  shell  eggs  and  ewii  pound 
jltry  bandied  in  plants  using 
resident  grading  service.  In  1993.  these 
uni  rates  were  established  at  $0,034  per 
cas^  of  shell  eggs  and  $0.00029  per 
pound  of  poultry,  with  a  minimum  of 
$2(J0  and  maximum  of  $2,000  per 
monthly  billing  period  for  eadi  (rffidal 
plant.  The  charges  per  case  oi  theSl  eggs 
and  pound  of  poultry  will  increase  to 
$0.1)36  and  $0.00031,  respectively,  with 
a  monthly  minimum  charge  of  $215  and 
a  maximum  of  $2,150. 

The  hourly  rate  for  nonresident 
vohintary  grading  and  inspection 
serj'ice  will  increase  from  $31.44  to 
1.64.  The  hourly  rate  for  such  services 
formed  on  Saturdays,  Sundqrs.  or 
pdays  will  increase  from  $32.88  to 
.52.  The  hourly  rate  for  vohmtaiy 
appeal  gradings  or  inspection*  will 
ind«ase  from  $26.64  to  $27.36.  The 
hoi  irly  rates  for  mandatory  egg  products 


$33 
pet 
ho| 
$33 


inspection  services  will  increase  from 
$23.80  to  $26.16  for  overtime  inspection 
and  from  $16.24  to  $17.44  for  holiday 
inspection.  The  hourly  rate  will  also 
increase  from  $26.64  to  $27.36  for 
certain  mandatory  ap{>eal  inspections. 
Administrative  charges  for  resident 
voluntary  rabbit  grading,  resident 
voluntary  egg  products  inspection,  and 
nonresident  voluntary  continuous 
poultry  and  egg  grading  will  continue  to 
be  based  on  25  percent  of  the  grader's 
or  inspector's  total  salary  costs.  The 
minimum  charge  per  monthly  billing 
period  for  these  programs  will  increase 
from  $200  to  $215  per  official  plant. 

Coounents 

Based  on  analysis  of  costs  to  provide 
these  services,  a  proposed  rule  to 
increase  the  fees  for  these  services  was 
published  in  the  Federal  Register  (59 
FR  38944)  on  August  1, 1994. 
Comments  on  the  proposed  rule  were 
solicited  fh)m  interested  parties  until 
August  31, 1994. 

During  the  30  day  comment  period, 
the  Agency  received  one  comment  from 
a  national  egg  industry  organization  in 
opposition  to  the  proposal.  It  expressed 
a  general  concern  about  the  ability  of 
the  egg  and  egg  products  industry  to 
meet  and  maintain  the  continually 
increasing  financial  obligations  of  the 
programs  now  and  in  the  years  to  come. 
The  AMA  and  the  EPIA  authorize  user 
fees  to  recover  the  costs  of  providing 
services.  The  overall  fee  structure  has 
been  designed  to  be  the  most  equitable 
and  reasonable  method  to  ensure 
recovery  of  the  costs  of  providing 
services  on  a  nationwide  basis.  The 
timing  of  the  fee  increases  has  followed 
increases  in  Federal  pay  costs 
authorized  by  Congress.  Accordingly,  no 
changes  will  be  made  in  the  proposal. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
the  action  until  30  days  after 
publication  in  the  Federal  Register, 
because  the  fees  need  to  be 
implemented  on  an  expedited  basis  in 
order  to  minimize  the  period  of  time 
between  the  effective  date  of  the  Federal 
pay  increase  and  the  effective  date  of 
the  fee  increase.  Also,  the  fee  increase 
coincides  with  the  next  available  billing 
cycle  beginning  on  November  1, 1994. . 

ListofSubiects 

7  CFR  Parts  55  and  56 

Eiggs  and  egg  products,  Food  grades 
and  standards.  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  59 

Eggs  and  egg  products,  Expmrts.  Food 
grades  and  standards,  Food  labeling, 
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Imports,  Polychlorinated  biphenyls 
(PCB's),  Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  70 

Food  grades  and  standards,  Food 
labeling,  Poultry  and  poultry  products. 
Rabbits  and  rabbit  products.  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble. 
Title  7,  Code  of  Federal  Regulations, 
parts  55. 56,  59,  and  70  is  amended  as 
follows. 

PART  5&-V0LUNTARY  INSPECTION 
OF  EGG  PRODUCTS  AND  GRADING 

1.  The  authority  citation  for  Part  55 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

2.  Section  55.510  is  amended  by 
revising  paragraphs  (b),  (c).  and  (d)  to 
read  as  follows: 

§5S.510    Fees  and  charges  for  services 
other  than  on  a  continuous  resident  besis. 
•       •       •       •       • 

(b)  Fees  for  product  inspection  and 
sampling  for  laboratory  analysis  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
$33.64  and  shall  include  the  time 
actually  required  to  perform  the 
sampling  and  inspection,  waiting  time, 
travel  time,  and  any  clerical  costs 
involved  in  issuing  a  certificate. 

(c)  Services  rendered  on  Saturdays, 
Sundays,  or  legal  holidays  shall  be 
charged  for  at  the  rate  of  $35.52  per 
hour.  Information  on  legal  holidays  is 
available  from  the  Supervisor. 

(d)  The  cost  of  an  appeal  grading, 
inspection,  laboratory  analysis,  or 
review  of  a  grader's  or  inspector's 
decision  shall  be  borne  by  the  appellant 
at  an  hourly  rate  of  $27.36  for  time 
spent  performing  the  appeal  and  travel 
time  to  and  from  the  site  of  the  appeal, 
plus  any  additional  expenses.  If  the 
appeal  grading,  inspection,  laboratory 
analysis,  or  review  of  a  grader's  or 
inspector's  decision  discloses  that  a 
material  error  was  made  in  the  original 
determination,  no  fee  or  expenses  will 
be  charged. 

3.  Section  55.560  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  56.560    Charges  (or  continuous 
inspection  and  grading  service  on  a 
resident  basis. 


(a)*  •  • 

(3)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  or 
inspector's  total  salary  costs.  A 
minimum  charge  of  $215  will  be  made 
each  billing  period.  The  minimum 


charge  also  applies  where  an  approved 
application  is  in  effect  and  no  product 
is  handled. 


PART  56— GRADING  OF  SHELL  EGGS 
AND  U.S.  STANDARDS,  GRADES.  AND 
WEIGHT  CLASSES  FOR  SHELL  EGGS 

4.  The  authority  citation  for  Part  56 
continues  tn  read  as  follows: 

Authority:  7  U.S.C  1621-1627. 

5.  Section  56.46  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§56.46   On  a  fee  basis. 

•        •        •        *        • 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
the  services.  The  houj-ly  charge  shall  be 
$33.64  and  shall  include  the  time 
actually  required  to  perform  the  grading, 
waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $35.52 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

6.  Section  56.47  is  revised  to  read  as 
follows: 

§56.47    Fees  for  appeal  grading  or  review 
of  a  grader's  decision. 

The  cost  of  an  appeal  grading  or 
review  of  a  grader's  decision  shall  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $27.36  for  the  time  spent  in 
performing  the  appeal  and  travel  time  to 
and  fix)m  the  site  of  the  appeal,  plus  any 
additional  expenses.  If  the  appeal 
grading  or  review  of  a  grader's  decision 
discloses  that  a  matoial  error  was  made 
in  the  original  determination,  no  fee  or 
expenses  will  be  charged. 

7.  Section  56.52  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§56.52    Continuous  grading  performed  on 
a  resident  besis. 

♦  •        •        •        • 

(a)*  *  • 

(4)  An  administrative  service  charge 
based  upon  the  aggregate  number  of  30- 
dozen  cases  of  all  shell  eggs  handled  in 
the  plant  per  billing  period  multiplied 
by  $0,036.  except  that  the  minimum 
charge  per  billing  period  shall  be  $215 
and  the  maximum  charge  shall  be 
$2,150.  The  minimum  charge  also 
apphes  where  an  approved  application 
is  in  effect  and  no  product  is  handled. 

•  •        *        •        • 

8.  Section  56.54  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


§  56.54    Charges  for  continuous  grading 
performed  on  a  nonresident  basis. 

(a)*  •  • 

(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  total 
salary  costs.  A  minimum  charge  of  $215 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 


PART  59-INSPECTION  OF  EGGS  AND 
EGG  PRODUCTS  (EGG  PRODUCTS 
INSPECTION  ACT) 

9.  The  authority  citation  for  Part  59 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  1031-1056. 

10.  Section  59.126  is  revised  to  read 
as  follows: 

§59.126    Overtime  inspection  service. 

When  operations  in  an  official  plant 
require  the  services  of  inspection 
personnel  beyond  their  regularly 
assigned  tour  of  duty  on  any  day  or  on 
a  day  outside  the  established  schedule, 
such  services  are  considered  as  overtime 
work.  The  official  plant  shall  give 
reasonable  advance  notice  to  the 
inspector  of  any  overtime  service 
necessary  and  shall  pay  the  Service  for 
such  overtime  at  an  hourly  rate  of 
$26.16  to  cover  the  cost  thereof. 

11.  Section  59.128  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§59.128    Holiday  inspection  service. 

(a)  When  an  official  plant  requires 
inspection  service  on  a  holiday  or  a  day 
designated  in  lieu  of  a  hoUday,  such 
service  is  considered  holiday  work.  The 
official  plant  shall,  in  advance  of  such 
holiday  work,  request  the  inspector  in 
charge  to  furnish  inspection  service 
during  such  period  and  shall  pay  the 
Service  therefore  at  an  hourly  rate  of 
$17.44  to  cover  the  cost  thereof. 

*  *        •        •        • 

-12.  Section  59.370  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§59.370    Cost  of  appeals. 

•  •        •        •        * 

(b)  The  costs  of  an  appeal  shall  be 
borne  by  the  appellant  at  an  houriy  rate 
of  $27.36,  including  travel  time  and 
expenses  if  the  appeal  was  frivolous, 
including  but  not  being  limited  to  the 
following:  The  appeal  inspection 
discloses  that  no  material  error  was 
made  in  the  original  inspection,  the 
condition  of  the  product  has  undergone 
a  material  change  since  the  original 
inspection,  the  original  lot  has  changed 
in  some  manner,  or  the  Act  c  these 


UMI 


regulaftions  banrs  not  been  complied 
with.. 

PARt  70— VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  US.  CLASSES. 
STANDARDS,  AND  GRADES 

13.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Anllmritjr:  7  U.S.C.  1621-1627. 

14.  Section  70.71  i.s  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  folloivs: 

§70.7f    Onafsebaeis. 

•        •        •        •        « 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
such  services  for  class,  quality,  quantity 
(weight  test),  or  condition,  whether 
ready-tO'Cook  poultry,  ready-to-cook  - 
rabbits,  or  specified  poultry  food 
products  are  involved.  The  hourly 
charge  shall  be  $33.64  and  shall  include 
the  time  actually  required  to  perform 
the  work,  waiting  time,  travel  time,  and 
any  clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays.  Sundays,  or  legal  hoiidayr 
shall  be  charged  for  at  the  rate  of  $35.52 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

15.  Section  70.72  is  revised  to  read  as 
follows: 


§70.71     FeM  for  appeal  jading,  laboratory 
analyi  !••  or  emntNatioa  or  review  of  • 
gradei  'a  decision. 

The  costs  of  an  appeal  grading, 
iabon  tory  analysis,  or  examination  or 
reviei  r  of  a  grader's  decision  viriU  be 
borne  by  the  ap^>eUant  at  an  hourly  rate 
of  S2i  .36  f(v  the  time  spent  in 
perfoi  ming  the  appeal  and  travel  time  to 
and  f  om  the  site  of  the  appeal,  plus  any 
addit  anal  expenses.  If  the  appeal 
gradii  g,  laboratory  analysis,  or 
exam  nation  or  review  of  a  grader's 
decis  DO  discloses  that  a  material  error 
was  n  lade  in  the  original  determination, 
no  fe(  or  expenses  will  be  charged. 

16.  Section  70.76  is  amended  by 
revisi  ig  paragraph  (a)(2)  to  read  as 
follov  's; 

§70.71 1   Cttargas for conttnuoos poultry 
gradin  g  performed  on  a  nonresident  tMeis. 


(a) 

(2)  j\n  administrative  service  charge 
equal  to  25  percent  of  the  grader's  total 
salar]  costs.  A  minimiun  charge  of  $215 
will  b  a  made  each  billing  period.  The 
niiniifium  charge  also  applies  where  an 
apprdved  applicati<Hi  is  in  efliect  and  no 
product  is  handled. 
*        >        «        •        • 

17.  Section  70.77  is  amended  by 
revis  ng  paragraphs  (a)(4)  and  (aX5)  to 
read   s  follows: 


§70.77   Qwnges tor conthwioua  poiHry or 
rat>l)it  gradkiQ  paifoi  iiwd  on  aresUtent 
basis. 


(a)  •   •   • 

(4)  For  poultry  grading:  An 
administrative  service  charge  based 
upon  the  aggregate  weight  of  the  total 
volume  of  all  live  and  ready-to<cook 
poultry  handled  in  the  plant  per  billing 
period  computed  in  accordance  with  the 
followinj;:  Total  pounds  per  billing 
period  multiplied  by  $0.00031,  except 
that  the  minimum  charge  per  billing 
period  shall  he  $215  and  the  maximum 
charge  shall  be  $2,150.  The  minimum 
charge  also  applies  where  an  approved 
application  i.s  in  effect  and  no  product 
is  handled. 

(5)  For  rabbit  grading:  An 
administratii"©  service  charge  equal  to 
25  percent  of  the  grader's  total  salary 
costs.  A  minimum  charge  of  $215  will 
be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 

•        *        •        •        • 

Dated:  October  t1.  t994. 
Lon  Hatamiya. 

Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  121. 125,  and  135 

[Docket  Na  27926  Amendment  No.  121- 
242;  125-22;  135-«3] 

RIN2120-AF37 

Protective  Giova  Requirement 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  rule:  request  for  comment. 

SUMMARY:  This  amendment  requires  tliat 
disposable  latex  gloves,  or  equivalent 
nonpermeable  gloves,  he  located 
onboard  aircraft  operated  in  air  carrier, 
air  taxi,  and  commercial  operations. 
This  amendment  responds  to  the 
concerns  of  the  FAA  and  some  members 
of  the  aviation  industry  that  a  potential 
health  risk  exists  to  crewmembers  and 
passengers  from  the  possibility  of 
incidental  exposure  to  blood  borne 
pathogens.  This  amendment  would 
lessen  the  possibility  of  that  exposure 
and  therefore  increase  the  level  of  safety 
for  both  passengers  and  crewmembers. 
DATES:  Effective  date  December  2, 1994. 

Comments  must  be  received  on  or 
before  December  2, 1994. 
AOOAESSES:  Send  or  deliver  comments 
on  the  rule  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Qiief  Counsel,  Attn:  Rules  Docket 
(AGC-204),  Room  916,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments  may 
be  examined  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  V.  Meier  Jr.,  Regulatory  Branch 
(AFS-240).  Air  Transportation  Division, 
Flight  Standards  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW. , 
Washington,  DC  20591,  telephone:  (202) 
267-3749. 

SUPPLEMENTARY  INFORMATION: 
Background    ' 

The  Association  of  Flight  Attendants 
(AFA)  stated  in  a  1990  petition  for 
rulemaking  that  flight  attendants  face 
many  hazards  in  their  work 
environment  Among  these  hazards  it 
listed  medical  emergencies  that  involve 
bleeding,  such  as  nose-bleeds,  cuts,  and 
childbirth,  that  could  expose  flight 
attendants  to  blood  home  diseases  such 
as  Hepatitis  B.  AFA  noted  that  some 
carriers  currently  provide  barrier 
devices. 

The  FAA  recognizes  that 
creManemljers  (usually  flight 


att  indants),  passengers,  and  health  care 
pn  ifessionals  are  sometimes  called  upon 
to  >rovide  assistance  to  ill  or  injured 
pe  >ple  on  aircraft.  Providing  such 
asi  istance  may  cause  such  persons  to 
coi  ae  into  contact  with  the  body  fluids 
of  )ersons  infected  with  a  blood  borne 
pa  hogen  such  as  the  human 
immunodeficiency  virus  (HIV)  or  the 
hepatitis  B  virus  (HBV).  Blood  is  the 
single  most  important  source  of  HIV, 
HHV,  and  other  blood  borne  pathogens 
in  he  occupational  setting.  Infection 
COI  itrol  efforts  for  these  blood  borne 
pathogens  must  focus  on  preventing 
pe^ons  from  being  exposed  to  blood.    , 
M(  dical  research  indicates  that  the  risk 
of  ransmission  of  HIV  and  HBV  from 
otl  er  body  fluids  and  materials  such  as 
nai  al  secretions,  sputum,  sweat,  tears, 
uri  le,  vomitus  and  feces  is  extremely 
lo^  r  or  nonexistent.  Where  blood  is 
vis  ble  in  these  substances,  however, 
th(  re  is  a  risk  of  exposure  to  blood 
borne  pathogens.  The  use  of  protective 
gloves  is  the  most  effective  manner  in 
wliich  to  prevent  passengers  and 
crowmembers  from  being  exposed  to 
coataminated  blood  and  other  fluids. 

The  possibility  of  crewmembers 
contracting  HIV  or  HBV  in  their  working 
environment  is  remote;  nevertheless,  the 
FAjA  is  concerned  about  the  possibiUty 
of  mnecessary  exposure  to  blood  borne 
pa  hogens.  The  risk  of  exposure  is 
grt  atest  among  flight  attendants  because 
th(  y  come  into  contact  with  and  assist 
pai  «engers  more  frequently  than  other 
crc  wmembers.  However,  passengers 
wb  o  are  health  care  professionals,  and 
flij  ht  crewmembers.  may  also  be 
ex  >osed,  when  they  assist  an  injured  or 
ill  )erson  on  an  aircraft.  The  FAA 
inl  mds  to  lessen  exposure  to  blood 
boi  ne  pathogens  and  provide  a  higher 
le\  el  of  protection  for  crewmembers  and 
an  r  medical  volunteer  who  may  need  to 
us<  I  the  required  aircraft  first  aid  or 
m«  dical  kits.  Therefore,  the  FAA  has 
de  ermined  that  it  is  necessary  to 
re<  uire  operators  to  aircraft  used  in 
op  irations  imder  parts  121, 125,  and 
13  i  to  install  protective  gloves  on  board 
thi  se  aircraft.  This  requirement  applies 
to  »rgo-only  as  well  as  passenger- 
caj  rying  aircraft.  However,  it  does  not 
ap  )ly  to  operators  that  are  not  j-equired 
to  lave  a  first  aid  kit  on  board  the 
ail  3aft. 

Specifically,  the  rule  contains  the 
folowing  requirements:  (1)  part  121 
operators  would  be  required  to  install 
one  pair  of  protective  gloves  in  the 
en  ergency  medical  kits  of  all  of  their 
ail  craft;  (2)  part  121  operators  are  also 
re<  ulred  to  distribute  pairs  of  protective 
gl(  ves,  equal  to  the  niunber  first  aid  kits 
on  the  airplane,  as  evenly  as  practicable 
thi  oughout  the  cabin  of  ^eir  aircraft; 


and  (3)  part  125  and  135  operators 
would  be  required  to  provide  one  pair 
of  protective  gloves  on  their  aircraft 
either  in  the  first  aid  kit  or  in  a  location 
that  is  readily  accessible  to 
crewmembers. 

Because  a  crewTnember  in  part  121 
operations  may  need  to  provide 
assistance  when  the  other  items  of  the 
first  aid  Idt  are  not  needed,  the  FAA 
does  not  require  that  the  protective 
gloves  be  placed  in  the  first  aid  kits; 
rather  the  rule  requires  that  the  gloves 
be  located  in  places  that  are  readily 
accessible  for  use  by  crewmembers  in 
the  cabin  of  the  aircraft.  This  will 
encourage  the  use  of  gloves  whenever  a 
crewonember  is  required  to  assist  a 
person  and  when  there  is  the  possibility 
of  exposure  to  a  body  fluid.  In  reviewing 
the  number  of  in-fli^t  emergencies,  the 
FAA  has  found  that  the  number  of  first 
aid  idts  is  appropriate  to  the  treatment 
of  injuries  likely  to  occur  in  flight.  The 
FAA  also  finds  that  requiring  pairs  of 
protective  gloves  in  a  number  equal  to 
the  number  of  first  aid  kits  on  board  is 
sufficient.  Readers  are  reminded  that 
this  is  a  minimum  requirement  and 
operators  may  provide  more  gloves  if 
they  so  elect. 

Part  125  and  135  operators  are  only 
required  to  have  first  aid  kits  on  board 
the  aircraft.  Part  125  and  135  operators 
may  elect  to  put  the  gloves  in  the  first 
aid  kits,  or  as  an  alternative,  may  locate 
the  gloves  in  a  place  that  is  readily 
accessible  to  crewmembers.  Because 
operations  conducted  imder  part  135  are 
usually  of  a  much  shorter  flight 
duration,  multiple  pairs  of  gloves  are 
not  required  by  this  amendment.  As 
with  the  part  121  operators,  multiple 
pairs  of  gloves  may  be  provided  if  the 
operator  so'  elects. 

The  protective  gloves  required  by  this 
amendment  must  be  the  equivalent  of 
latex  gloves  commonly  found  in 
hospitals  and  other  medical  facilities. 
Operators  are  expected  to  maintain  and 
dispose  of  the  gloves  in  accordance  with 
acceptable  procedures. 

This  rule  does  not  include  new 
language  specifically  requiring 
additional  training  for  the  use  of  latex 
gloves  or  their  equivalent.  However, 
under  14  CFR  121.415(a)(3)  and 
121.417(b)(3)(iv),  part  121  operators  are 
required  to  include  in  a  training 
program  "Illness,  injury,  or  other 
abnormal  situations  involving 
passengers  or  crewmembers  to  include 
familiarization  with  the  emergency 
medical  kit  *  *  *."  Since  protective 
gloves  will  be  required  in  the  medical 
kit,  part  121  operators  will  be  required 
to  provide  training  as  to  their  use. 
Likewise,  14  CFR  135.331(b)(2)(ii)  and 
135.331(b)(3)(iv)  require  that  part  135 
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operators  provide  training  in  "First  aid 
equipment  and  its  proper  use."  As  the 
gloves  will  be  requlreo  equipment  in  the 
first  aid  kit  on  board  part  135 
operations,  part  135  operators  will  be 
required  to  provide  training  in  the  use 
of  the  gloves.  The  FAA  does  not  intend 
that  this  training  be  acciunpllshed  in  a 
special  training  session  but  rather  as 
part  of  the  normal  training  cycle.  Part 
125  does  not  have  training 
requlremoits,  but  rather  has  testing 
requirements.  The  FAA  does  not  find  it 
necessary  to  test  crewmembers  serving 
in  part  125  operations  on  the  use  of  the 
gloves  or  on  blood-borne  pathogens. 
Information  on  blood-bome  pathogens 
and  use  of  the  gloves  will  be  made 
available  to  these  operators  in  a  revised 
AC  120-44,  and  the  agency  finds  this 
source  sufficienL 

Each  part  121  and  135  operator  must 
include  as  a  part  of  such  training 
information  about  blood  borne 
pathogens  and  the  proper  use  and 
disptosal  of  the  protective  gloves.  This 
training  may  be  accomplished  in  a 
number  of  ways  to  include  video  tapes^ 
computer  based  instruction,  or 
pamphlets.  Advisory  Orcular  120-44  is 
being  revised  to  include  discussion  of 
the  various  options  available  to 
operators  to  ensure  that  an  infectious 
disease  awareness  pn^ram  is  included 
in  each  approved  training  program. 

Trade  Impact  Statement 

The  FAA  finds  that  this  amendment 
will  have  no  impact  on  international 
trade. 

Economic  Summary 

Changes  to  Federal  regulations  are 
required  to  undergo  several  economic 
analyses.  First,  Executive  Order  12866 
directs  each  Federal  agency  to  propose 
or  adopt  a  regulation  only  upon  a 
reasoned  determination  that  the  Ijenefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  effiect  of  regulatory 
changes  on  small  entities.  Third,  the 
Office  of  Management  and  Budget 
directs  agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  With  respect  to  this  final  rule,  the 
FAA  has  determined  that  it:  (1)  Will 
generate  benefits  that  justify  its  costs 
and  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  is  not  significant  as  defined 
in  the  Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (3) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities; 
and  (4)  will  not  constitute  a  barrier  to 
international  trade.  Therefore,  a  full 
regulatory  analysis,  wluch  includes  the 


identification  and  evaluation  of  cost 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  preptued  a  more  concise  analysis  of 
this  final  rule  which  is  presented  in  the 
follo%ving  paragraphs. 

Costs 

The  FAA  estimates  the  total  cost  of 
the  final  rule  amending  parts 
121.309(d),  125.207(a)  and  135.177(a)  to 
include  protective  gloves  will  be 
approximately  Sl.l  million  in  1993 
dollars  ($750,000,  disco\mted)  over  the 
10-year  period  1995-2004.  This  final 
rule  requires,  at  a  minimiitn  (i)  pan  121 
operators  to  install  one  pair  of 
protective  gloves  in  the  emergency 
medical  kits  of  their  aircraft;  (2)  part  121 
operators  to  provide  pairs  of  protective 
gloves  equal  in  number  to  the  first  aid 
kits  on  each  of  their  aircraft;  and  (3) 
parts  125  and  135  operators  to  provide, 
either  in  the  first  aid  kit  or  in  a  readily 
accessible  location,  one  pair  of 
protective  gloves  for  each  aircraft. 

In  addition  to  the  cost  of  the  gloves, 
the  FAA  has  estimated  the  incremental 
labor  cost  required  for  the  breaking 
dowm  of  the  part  121  emergency 
medical  kits  to  install  protective  gloves, 
the  supplying  of  gloves  throughout  part 
121  aircraft  cabins,  the  supplying  of 
protective  gloves  aboard  aircraft 
operated  under  parts  125  and  135,  and 
the  required  record  keeping  associated 
with  these  activities.  The  FAA  has  also 
imputed  an  incremental  cost  for  the 
containment  and  disposal  of  the  gloves 
after  use  in  keeping  with  current  air 
carrier,  air  taxi  and  commercial  aircraft 
policies  on  waste  material.  Finally,  as 
one  option  available  to  operators  to 
provide  infectious  disease  awareness, 
the  FAA  has  also  estimated  the  cost  for 
awareness  materials  (pamphlets)  in 
accordance  with  the  anticipated 
revisions  to  Advisory  Circular  120—44. 
The  total  $1.1  miluon  estimated  cost 
of  this  final  rule  for  the  1995-2004  time 
period  is  comprised  of  the  following 
com(>onents  expressed  in  1993  dollars: 
(1)  $242,000  ($160,000,  discounted)  for 
part  121  operators  to  install  protective 
gloves  in  each  aircraft's  medical  kit  (cost 
of  gloves  plus  labor)  including  a  cost 
imputation  to  reflect  the  incremental 
cost  to  provide  for  the  in-flight  disposal 
of  used  gloves  and  to  provide  for  their 
replacement  as  needed;  (2)  $174,000 
($122,000,  discounted)  for  part  121 
operators  to  provide  {mitective  gloves 
equal  to  the  number  of  fiirst  aid  kits  oa 
each  aircraft  (cost  of  gloves  plus  labor) 
including  a  cost  imputation  to  reflect 
the  incremental  cost  to  provide  for  the 
in-flight  disposal  of  used  gloves  and  to 
provide  for  their  replacement  as  needed; 
(3)  $25,000  ($17,000,  discounted)  ibr 


parts  125  and  135  operators  to  install 
one  pair  of  protective  gloves  in  each 
aircraft's  first  aid  kit  (cost  of  gloves  plus 
labor)  including  a  cost  imputation  to 
reflect  the  Incremental  cost  to  provide 
for  the  in-flight  disposal  of  useid  gloves 
and  to  provide  for  their  replacement  as 
needed;  and  (4)  $620,000  ($428,000. 
discounted)  estimated  materials  cost  to 
provide  to  all  affected  crew  members 
with  infectious  disease  awareness 
training  and  training  in  the  proper  use 
of  the  gloves  in  accordance  vwth 
§§  121.415(a)(3).  121.417(b)(3)(iv), 
135.311(b)(2)(ii),  and  135.33l(b)(3)(iv). 

Benefits 

The  FAA  has  no  recorded  incidents  in 
which  a  crewmember  or  passenger 
sustained  serious  ilhiess  or  death  as  a 
result  of  attending  to  a  passenger  with 
resulting  exposure  to  bloodboroe 
pathogens.  However,  based  on 
information  obtained  from  various 
sources,  the  FAA  can  reasonably 
approximate  the  risk  involved  in 
attending  to  a  carrier  of  the  bloodbome 
pathogens  HIV  or  HBV. 

According  to  information  provided  by 
OSHA  and  the  Centers  for  EHsease 
Control,  the  estimated  numbers  of  HTV 
and  HBV  carriers  in  the  general 
population  (255  million)  in  1992,  were 
respectively,  1.0  million  and  1.2 
million.  The  probability  of  contact  of 
any  land  with  a  carrier  of  either  HIV  or 
HBV  is  approximately  0.004  and  0.005, 
respectively;  the  probabiUty  of  contact 
with  a  person  who  is  a  carrier  of  either 
HIV  or  HBV  is  0.00898  adjusted  for  the 
probability  that  the  person  is  9  carrier  of 
both  pathogens.  DaU  contained  in  an 
FAA  study  reporU  that  1,150  in-flight 
medical  emergencies,  e.g..  those 
requirmg  the  use  of  the  "doctors  only" 
medical  kit.  occur  annually  ("A  Study 
of  In  Flight  Medical  Occurrences  ";  FAA 
AFS-200,  July  1994).  In  a  1-year 
exhaustive  study  at  a  major  airport, 
twenty  percent  of  the  in-flight  medical 
enie.-gencies  were  for  lacerative, 
vomitous  or  obstetric  conditions, 
conditions  which  could  potentially 
result  in  exposure  of  persons  to 
bloodbome  pathogens  (Richard  O. 
Cummins  and  Jessica  Schubach, 
Frequency  and  Types  of  Medical 
Emei-gencics  AmOng  Commercial  Air 
Travelers;  Journal  of  American 
Medicine,  Vol.  261,  No.  9  (1989). 
Sta:istically,  this  data  suggests  that  at  a 
minimum  the  frequency  of  in-flight 
medical  emergencies  each  year  which 
could  potentially  result  in  exposure  to 
bloodbome  pathogens  is  two 
(1.150*0.2'0.00898).  Thus,  over  a  10- 
year  period,  the  FAA  estimates  that 
care-givers  attending  to  a  person  in  an 
in-flight  medical  emei^gency  will  be  at 
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risk  of  being  exposed  to  bloodbome 
pathogens  on  twenty  occasions. 

International  Trade  Impact  Analysis 

This  rule  will  have  no  efiiect  on  the 
sale  of  foreign  aviation  products  or 
services  in  the  U.S.  or  on  the  sale  of  U.S. 
products  or  services  in  foreign 
countries. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  government 
regulations  do  not  needlessly  and 
disproportionately  burden  small 
businesses.  The  RFA  requires  the  FAA 
to  review  each  rule  that  may  have  "a 
significant  economic  impact  on 
substantial  number  of  small  entities." 
FAA  criteria  define  "a  substantial 
number"  as  not  less  than  11  nor  more 
than  one-third  of  the  small  entities 
subject  to  the  rule.  Among  air  carriers, 
a  small  entity  is  defined  as  one  which 
owns,  but  does  not  necessarily  operate, 
nine  or  fewer  aircraft.  The  criteria 
define  "a  significant  impact"  as 
$102,000  for  scheduled  air  carriers  with 
60  or  more  seats  and  $57,000  for 
scheduled  air  carriers  with  fewer  than 
60  seats.  The  final  rule's  amendments 
will  impose  a  negligible  annual  cost 
burden  (about  $16  per  aircraft)  on  all  air 
carrier,  air  taxi  and  commercial  aircraft 
operators.  This  cost  burden  is  not 
expected  to  exceed  threshold  levels. 

Federalism  Implications 

The  regulation  adopted  herein  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  the  Federalism  Assessment. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Conventionon  International ' 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  (SARP)  to  the 
maximum  extent  practicable.  For  this 
final  rule,  the  FAA  was  unable  to 
discover  an  ICAO  requirement  for 
protective  gloves. 

Likewise,  the  Joint  Aviation 
Regulations  do  not  specifically  list  items 
required  for  the  first  aid  or  medical  kits 
but  do  specify  that  all  items  must  be 
serviceable  for  their  intended  purpose. 


anei 
th( 


Paperwork  Reduction 


le  current  paperwork  requirements 
for'part  121  have  been  approved  under 
OKffi  Control  No.  2120-008,  for  part  135 
imi  ler  Control  No.  2120-0039,  and  for 
paj  1 125  under  Control  No.  2120-0085. 
Th  s  proposal  adds  no  new  papeiwcrk 
re<  uirements. 

Go  xi  Cause  for  Immediate  Adoption 

'  he  FAA  finds  that  notice  and  public 
coi  iment  for  this  rulemaking  is 
im  >racticable  and  contrary  to  the  public 
int  srest.  Because  this  rule  will  lessen  a 
po  sntial  health  risk  to  passengers  and 
ere  ivmembers,  those  persons  should  not 
be  urther  subjected  to  that  potential 
ris  ;  by  a  delay  in  issuing  a  final  rule. 

1 1  Ught  of  the  current  wide-spread  use 
of  irotective  gloves  by  operators,  the 
ag^cy  expects  little  or  no  adverse 
coitoment  on  the  final  rule.  Comments 
on  the  amendment  are  invited,  however, 
an^  the  Administrator  may  amend  or 
remind  the  rule  in  view  of  public 
coihment.  Comments  should  identify 
tha  Docket  No.  27926  and  be  submitted 
in  riplicate  to  the  address  provided 
ab<  ve.  All  comments  will  be  available 
for  public  review,  both  before  and  after 
the  closing  date  for  comments. 

Co  iclusion 

or  the  reasons  discussed  in  the 
ble  and  based  on  the  findings  in 

Regulatory  Flexibility  Determination 
anf  the  International  Trade  Impact 

"ysis,  the  FAA  has  determined  that 
thik  regulation  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866.  In  addition,  the  FAA  has 
determined  that  this  regulation  will  not 
hajre  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
nuinber  of  small  entities  xmder  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  regulation  is  not  considered 
siaiificant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
Fe  )ruary  26, 1979). 

Lii  t  of  Subjects  in  14  CFR  Farts  121, 
12  i.  135 

lir  safety.  Air  transportation, 
A\  iation  safety.  Safety,  Transportation, 
Ca  )in  safety,  Medical  kits,  First-aid  kits. 

T)i  e  Amendment 

,  ^.ccordingly,  14  CFR  parts  121, 125, 
an  i  135  are  amended  as  follows: 

P/  RT  121— CERTIFICATION  AND 
Of  ERATIONS:  DOMESTIG.  FLAG.  AND 
SI  PPLEMENTAL  AIR  CARRIERS  AND 
C(  iMMERCIAL  OPERATORS  OF 
l4RGE  AIRCRAFT 

The  authority  citation  foF-part  121 
cqhtinues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a).  1355. 
1356, 1357. 1401, 1421-1430, 1472, 1485, 
and  1502;  49  U.S.C  106(g)  (revised,  Pub.L. 
97-449.  January  12, 1983). 

2.  Section  121.309(d)  is  revised  to 
read: 

§121.309    Emergency  equipment 


(d)  First  aid  and  emergency  medical 
equipment  and  protective  gloves.(l) 
Approved  first  aid  kits  and,  on 
passenger  flights,  an  emergency  medical 
kit  for  treatment  of  injuries  or  medical 
emergencies  that  might  occur  during 
flight  time  or  in  minor  accidents  must 
be  provided  and  must  meet  the 
specifications  and  requirements  of 
appendix  A  of  this  part 

(2)  Pairs  of  protective  latex  gloves,  or 
equivalent  nonpermeable  gloves,  equal 
in  number  to  the  number  of  first  aid  kits 
on  board  the  aircraft.  These  gloves  must 
be  distributed  as  evenly  as  practicable 
throughout  the  cabin  of  the  aircraft. 

•  *        *        •        * 

3.  Appendix  A  of  part  121  is  amended 
by  revising  item  3  under  "Emergency 
Medical  Kits"  to  read  as  follows: 

Appendix  A  to  Part  121— First  Aid  Kits 
and  Emergency  Medical  Kits 

***** 

Emergency  Medical  Kits 

*  *         •         •         * 

(3)  The  approved  emergency  medical 
kit  must  contain,  as  a  minimum,  the 
following  appropriately  maintained 
contents  in  the  specified  quantities: 


Contents 

Quantity 

Sphygmomanometer  

Stethoscope 

Airways,  oropharyngeal  (3  sizes)  . 
Syringes  (sizes  necessary  to  ad- 
minister required  drugs) 

1 
1 
3 

4 

Needles  (sizes  necessary  to  ad- 
minister reouired  druas) 

6 

50%  Dextrose  injection,  50cc 

Epinephrine   1:100.   single  dose 
ampule  or  equivalent  

Diphenhydramine    HCI    injection, 
single  dose  ampule  or  equiva- 
lent   

1 
2 

2 

Nitroglycerin  tat>lets 

10 

Basic  instructions  for  use  of  the 
drugs  in  the  kit  

1 

Protective  latex  gloves  or  equiva- 
lent nonpemieable  gloves 

M 

Pair. 


Federal  Register  /  Vol.  59.  No.  200  /  Tuesday.  October  18,  1994  /  Rules  and  Regulations      52643 


PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

4,  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354, 1421 
through  1430.  and  1502;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983.) 

5.  Section  125.207  is  amended  by 
revising  paragraph  (a)(l)(iii)  and  adding 
paragraph  (a)(l)(iv)  to  read  as  follows: 

§  1 25.207    Emergertcy  equipment 

requirements. 

•        «        *  "     »        • 

(a)(l)(iii)  Except  as  provided  in 
paragraph  (a)(l)(iv)  of  this  section,  at 
time  of  takeoff,  each  first  aid  kit  must 
contain  at  least  the  following  or  other 
contents  approved  by  the  Administrator: 


Contents 


Adhesive  t^andage  compressors, 
1  in 

Antiseptic  swabs 

Ammonia  inhalants 

Bandage  compressors,  4  In  „ 

Triangular  t)andage  compressors, 
40  in  

Bum  compound,  ''/a  oz  or  an 
equivalent  of  other  burn  remedy 

Arm  splint.  noninflatat)le 


Quantity 


16 

20 

10 

8 


Contents 

Quantity 

Leg  splint,  noninflatabie 

1 

Roller  bandage.  4  in 

4 

Adhesive  tape,  l-in  standard  roH  . 
Bandage  scissors 

2 
1 

Protective  latex  gloves  or  eqtiva- 
lent  nonpermeable  gloves 

il 

'Pair. 

(iv)  Protective  latex  gloves  or 
equivalent  nonpermeable  gloves  may  be 
placed  in  the  first  aid  kit  or  in  a  location 
that  is  readily  accessible  to 
crewmembers. 


PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

6.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1355(a), 
1421  through  1431,  and  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1993). 

7.  Section  135.177  is  amended  by 
revising  paragraph  (a)(l)(iii)  and  adding 
paragraph  (a)(l)(iv)  to  read  as  follows: 

§  1 35.1 77    Emergency  equipment 
requirements  for  aircraft  having  a 
passenger  seating  configuration  of  more 
than  19  passengers. 

***** 

(a)(l)(iii)  Except  as  provided  in 
paragraph  (a)(l)(iv)  of  this  section,  at 


time  of  takeoff,  each  first  aid  kit  must 
contain  at  least  the  following  or  other 
contents  approved  by  the  Administrator: 


Contents 


Adhesive  bandage  compressors. 
1  in 

Antiseptic  swat>s „„ ... 

Ammonia  inhalants 

Bandage  compressors,  4  in  

Triangular  t>andage  compressors. 
40  in 

Bum  compound,  %  oz  or  an 
equivalent  of  other  bum  remedy 

Arm  splint,  noninflatabie „ 

Leg  splint,  noninflatat)le 

Roller  bandage,  4  in 

Adhesive  tape,  l-<n  standard  roH  . 

Bandage  scissors 

Protective  latex  gloves  or  equiva- 
lent nonpermeable  gloves 


Quantity 


16 

20 

10 

8 


6 
1 
1 

4 
2 
1 

M 


'  Pair. 

(iv)  Protective  latex  gloves  or 
equivalent  nonpermeable  gloves  may  be 
placed  in  the  first  aid  kit  or  in  a  location 
that  is  readily  accessible  to 
crewmemt)ers. 
*        *        •        •        • 

Issued  in  Washington,  DC,  on  September 
26. 1994. 

David  R.  Hinson, 

Administrator. 

[FR  Doc.  94-24498  Filed  10-17-94;  8;45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard  . 

33  CFR  Chapter  I 

[CGD  93-001] 

Numbering  of  Undocumented  Barges 

agency:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  The  Coast  Guard  is 
considering  various  options  regarding 
the  initiation  of  a  rulemaking  project  to 
estubhsh  a  mandatory  numbering 
system,  as  required  by  law,  for 
undocumented  barges  over  100  gross 
tons.  In  order  to  identify  and  consider 
the  potential  impacts  such  a 
requirement  may  have  on  the  Federal 
government,  the  individual  States  and 
the  commercial  barge  industry,  and  to 
develop  practical  barge  identification 
numbering  system  alternatives,  the 
Coast  Guard  is  requesting  comments 
from  interested  and  affected  individuals 
and  entities  early  in  the  process.  The 
numbering  of  undocumented  barges  will 
allow  identification  of.owners  of  barges 
found  abandoned  and  help  to  prevent 
future  marine  pollution  from  abandoned 
barges. 

DATES:  Comments  are  requested  by    _ 
lanuary  17, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  93-091), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Wa^ingtoa.  [XI 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  notice.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  3406.  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  Perry,  Project  Manager, 
.\uxiliary,  Boating,  and  Consumer 
Affairs  Division.  (202)  267-0979. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Coraments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
request  for  comments  by  submitting 
written  data,  views  or  argimients. 
Persons  submitting  comments  should 
include  their  names  and  addresses  and 
identify  this  notice  (CGD  93-091). 
Please  submit  two  copies  of  all 
:omments  and  attachments  in  an 
unt)ound  format,  no  larger  than  bVz  by 


11  inches,  suitable  for  copying  and 
eledtrooic  Bding.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
shoLld  enclose  stamped,  self^ddiessad 
postcards  or  envelopes. 

Background  and  Purpose 

Tne  Abandoned  Barge  Act  of  1992 
(thej  Act),  enacted  on  November  4, 1992, 
amdnded  46  U.S.C.  12301  to  require  the 
nunbering  of  undocumented  buges 
greater  than  100  gross  tons.  La  eoactii^ 
this  legislation.  Congress  noted  that,  too 
ofle  a,  abandoned  barges  become  the  site 
for  he  disposal  of  hazardous  cargo, 
was  te  and  petroleum  products,  thereby 
con  ributing  to  numerous  water 
pol  ution  incidents.  The  primary 
pur  lose  of  the  Act  is  to  prevent  future 
mai  ine  pollution  from  abendoned 
bar  es.  By  identifying  each 
unc  ocumented  barge  with  a  unique 
nur  iber,  the  owners  of  abandoned 
bar;  es  will  be  determined  and  contacted 
regi  rding  removal  of  the  barge.  Fuitber. 
wit  I  increased  owner  accountability,  it 
is  li  ;ely  that  fewer  undocumented 
bai^  es  will  be  abandoned.  Fewer  i 
woi  lid  then  be  available  to  persons 
int(  nding  to  conduct  illegal  dumping  of 
pol  ution  or  hazardous  substances. 

T  le  Act  requires  the  Coast  Guard  to 
pro  nulgate  regulations  implementing 
the  new  law. 

F  sr  many  years,  §  12301  has  provided 
for  lumbering  undocumented  vessels. 
Under  33  CFR  parts  173  and  174.  States 
with  an  approved  numbering  system, 
and  the  Coast  Guard  in  Alaska,  register 
unt  ocumented  recreational  and 
cor  mercial  vessels  equipped  with 
pro  lulsion  machinery  of  any  type, 
cha  :ge  fees,  collect  taxes  and  assign  a 
nui  iber  to  be  painted  on  or  pennaneittly 
atls  ched  to  each  side  of  the  forward  half 
off  GM:h  vessel  required  to  be  numbered. 

/  bout  27.000  barges  are  cunoitly 
doi  umented  by  the  Coast  Guard  while 
ap{  roximately  14,000  existing  barges 
are  undocumented. 

Eai  iy  Participation 

'  he  Coast  Guard  is  consulting  with 
the  State  Boating  Law  Administrators, 
Sta  e  Numbering  Authorities  and  with 
the  National  Association  of  State 
Bo)  ting  Law  Administrators*  (NASBLA) 
Nu  nbering  and  Titling  Committee 
reg  irding  potential  economic  impacts 
an<  concerns  from  the  States' 
pel  spective  regarding  the 
im  )lementation  of  a  numbering  system 
for  undocumented  barges  over  100  gross 
tor  s.  The  Coast  Guard  met  with  the 
N^  SBLA  Numbering  and  Titling 
Co  nmittee  at  its  meeting  in  Mardi  1993 
to  I  iscuss  potential  implications  of  the 
ne^  V  statutory  requirement.  The  Coast 
Gu  ird  notified  the  Boating  L.aw 


Administrator  and  Numbering 
Authority  of  each  State  regarding  the 
new  statutory  requirement  to  number 
undocumented  barges  and  received 
input  from  representatives  of  13  States. 
The  States'  responses  are  available  for 
review  in  this  docket  file  (CGD  93-091) 
and  will  be  included  in  any  future 
rulemaking  arising  from  this  project. 

The  Coast  Guard  is  also  consulting 
with  the  Towing  Safety  Advisory 
Committee  (TSAC)  and  the  industry 
affected  by  the  numbering  of 
undocumented  barges.  The  Coast  Guard 
met  with  the  Towing  Safety  Advisory 
Committee  (TSAC)  at  its  November  1993 
meeting  the  requested  assistance  in 
obtaining  information  on  potential 
impact  of  the  numbering  requioement  on 
the  barge  industry.  Minutes  from  this 
meeting  are  available  in  this  docket  file 
(CGD  93-091)  and  will  be  considered  in 
any  future  rulemaking  arising  from  this 
project. 

The  following  is  a  summary  of 
preliminary  information  received  in 
responses  from  a  number  of  States  and 
TSAC  regarding  the  economic  impact  of 
a  barge  numbering  system: 

1.  TSAC  asserts  that  only  the 
individual  owners  could  provide  the 
distribution  information  necessary  to 
determine  in  which  State  each  barge 
would  be  numbered,  if  the  States  were 
to  become  the  numbering  authorities. 
TSAC  estimates  that  the  cost  of  marking 
a  bai^e  wdth  an  identification  number 
could  range  from  $500  to  $1,500 
depending  on  a  number  of  factors 
including  the  size  of  the  barge,  whether 
the  work  is  done  by  a  shipyard  or  the 
owmer,  and  the  area  of  the  country 
where  the  work  is  done. 

2.  The  responses  from  the  States 
emphasized  the  difficulty  of 
determining  the  number  of  barges  in 
their  State  to  be  numbered,  and  the 
amount  of  revenue  that  could  be 
collected  by  the  States  if  the  States  were 
to  be  the  numbering  authorities.  The 
States  indicated  that  if  assignment  of 
numbers  and  maintenance  of  owner 
information  were  the  only  cost  factors 
considered,  the  costs  would  be 
relatively  low.  These  States  pointed  out. 
however,  that  registration  and 
numbering  in  some  States  also  involve 
verification  of  vessel  ownership  and 
enforcement  of  the  numbering 
requirement,  which  would  increase 
costs.  The  States  estimated  that  the  fees 
collected  would  not  cover  the  costs  of 
numbering  barges  and  enforcing  the 
numbering  requirement. 

3.  Both  TSAC  and  the  States 
expressed  concerns  about  relying  on  the 
States  to  number  undocumented  barges. 
The  response  asserted  that  barge 
operations  are  interstate  in  nature, 
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making  it  difficult  to  determine  the 
State  of  principal  operation  and  to  reach 
reciprocity  among  or  between  States  for 
the  numbering  of  barges  and  collection 
of  fees.  Affixing  the  Sate  issued  3" 
numbers  to  baige  hulls  will  not. 
according  to  the  States,  achieve  the 
intent  to  identify  the  owners  of  barges 
found  abandoned.  TSAC  also  noted  that 
barge  owners  may  be  subject  to 
confusing  or  conflicting  requirements 
among  States  issuing  numbers  that 
condition  issuing  a  number  on  meeting 
State  requirements  for  safety  certificates. 
Some  responses  warned  that  these  State 
requirements  could  be  duplicative  or 
contrary  to  Federal  requirements  for 
commercial  vessels  or  barges  and  may 
not  be  recognized  by  all  States.  Most 
undocumented  barges,  these  responses 
noted,  caimot  be  Coast  Guard 
dociunented,  because  they  do  not  meet 
the  requirement  for  a  Builder's 
Certificate  or  chain  of  title.  Also, 
undocumented  barges  normally  lack  a 
hull  identification  number  and  barge 
names  do  not  provide  a  unique 
identifier.  Some  State  representatives 
contend  that  in  States  that  title  boats, 
there  are  irreconcilable  differences 
between  the  Uniform  Commercia!  Code 
(UCC)  system  used  by  States  to  perfect 
liens  and  the  Federal  Ship  Mortgage  Act 
applicable  to  commercial  vessels  and 
barges.  The  States  further  expressed 
concern  over  the  potential  need  for 
developing  State  legislation,  regulations, 
policies,  procedures  and  even  new 
programs  to  register  (number)  barges 
using  manual  or  automated  systems. 
The  States  also  indicated  that  a  number 
of  States  would  be  reluctant  to  take  on 
the  additional  responsibility  and 
financial  burden  associated  with 
numbering  unpowered  barges. 
4.  Both  TSAC  and  the  States 
expressed  support  for  relying  on  the 
Coast  Guard  to  issue  numbers  for 
undocumented  barges.  TSAC  and  tlie 
States  argued  that  if  the  Coast  Guard 
issued  numbers  for  imdocimiented 
barges,  the  numbering  system  would  be 
more  efficient  because  the  barge 
industry  would  be  required  to  deal  with 
only  one  issuing  authority,  meet  one 
authority's  requirements,  and  the  barge 
and  barge  owner  identification  would  be 
maintained  in  one  information  system 
available  to  Federal.  State,  local  law 
enforcement,  and  the  public,  24  hoiu^ 
each  day,  seven  days  each  week.  The 
Coast  Guard  currently  issues  numbers 
for  undocumented  barges  for  Certificate 
of  Inspection  purposes  and  those  barges 
are  marked  with  that  number.  The 
responses  received  also  suggested  that 
the  Coast  Guard  could  issue  a  6- 
character  number  (letter  followed  by  5 


digits  vs.  the  official  number  which  has 
"NO"  followed  by  6  digits)  and  further 
suggested  that  the  dociuneots  could  be 
called  "R^stration  Number"  or  "Barge 
Registration"  to  avoid  confusion  with  a 
Coast  Guard  Document  or  Certificate  of 
Inspection,  and  that  different  colors 
could  be  used.  The  responses  further 
suggested  that  undocumented  barges  be 
marked  in  the  same  maimer  as 
documented  barges  and  that  barge 
owners  be  given  up  to  two  years  to 
comply  with  the  marking  requirements 
to  allow  time  to  schedule  marking  of 
their  barges  and  apportion  the  costs. 
The  responses  suggested  that  any  new 
inarking  reg.iiations  allow  a  reasonable 
time  for  barge  owners  who  are  not  in 
physical  control  of  their  barge  (due  to  a 
multi-year  lease  or  where  the  barge  has 
been  outside  of  the  U.S.  for  an  extended 
period)  to  come  into  compliance  with 
new  requirements.  Some  of  the 
responses  received  emphasized  that  the 
initial  registration  of  undocumented 
barges  should  be  free  of  charges; 
however,  subsequent  endorsements, 
waivers,  replacements  or  lien 
recordation  could  mirror  fees  for 
comparable  documented  vessel  services. 
The  States  emphasized  that  the  State 
numbering  sy. stems  were  equipped  to 
nuhiber  recreational  vessels  and  similar 
commercial  vessels,  but  not  barges.  The 
States  suggested  that  barges  be 
numbered  in  the  State  of  the  principal 
place  of  business  of  the  barge  owner 
rather  than  attempting  to  select  a  State 
of  principal  operation  and  transferring 
the  vessel  number  each  time  the  barge 
is  moved. 

Solicitation  of  Views 

The  Coast  Guard  solicits  comments 
from  all  segments  of  the  marine 
community.  State  numbering 
authorities.  National  Boating  Safety 
Advisory  Council  (NBSAC),  and  other 
interested  persons  on  the  economic  and 
other  impacts  of  numbering 
undocumented  baiges.  The  Coast  Guard 
also  requests  suggested  alternatives 
related  to  the  numbering  of 
undocumented  barges.  Persons 
submitting  comments  should  do  so  as 
directed  under  Request  for  Coraments 
above,  and  specify  the  area(s)  of  concern 
on  which  comments  are  being 
submitted,  state  what  impacts  may 
result  from  one  or  more  alternatives 
identified,  suggest  other  alternatives, 
and  provide  reasons  to  support  the 
information  provided  on  potential 
impact  of  suggested  alternatives.  The 
Coast  Guard  is  particularly  interested  in 
receiving  information,  views,  and  data 
on  the  following  questions  and  areas  of 
concern: 


1.  What  Should  Be  the  Undocumented 
Barge  Number? 

Should  the  number  resemble  the 
number  issued  for  recreational  vessels, 
a  Coast  Guard  issued  documentation 
number,  a  Coast  Guard  assigned  number 
for  certificate  of  inspection  purposes,  a 
hull  identification  number  or  another 
number? 

2.  How  Should  the  Assigned  Number  Be 
Attached  to  Undocumented  Barnes? 

Should  the  number  be  attached  to  a 
barge  similar  to  the  numbers  issued  for 
recreational  vessels.  Coast  Guard  issued 
numbers  for  documented  vessnis  ?nd 
barges.  State  or  Coast  Guard  a.ss;gned 
hull  identification  numbers,  or  some 
other  means  of  attachment? 

3.  What  Information  Should  Be 
Required  To  Obtain  a  Number  for  an 
Undocumented  Barge? 

Should  the  numbering  requirements 
for  commercial  barges  be  the  same  or 
different  from  recreational  vessels.  Coast 
Guard  documented  vessels  an  barges,  or 
Coast  Guard  inspected  \  essels  and 
barges? 

4.  What  Are  the  Economic  Impacts  of       \ 
Numbering  Undocumented  Barges  on       ' 
the  Numbering  Authoritv  and  on  the 
Barge  Industry? 

How  many  undocumented  barges 
would  likely  be  subject  to  numbering 
and  how  are  they  distributed  throughout 
the  United  States? 

What  impact  would  numbering 
undocumented  baiges  have  on  State 
personnel  and  financial  resources  and 
other  concerns,  if  the  States  were 
directed  to  number  barges? 

What  types  of.  and  how  much, 
potential  revenue  could  be  collected 
under  a  State  numbering  system? 

Who  are  the  a^ected  members  of  the 
barge  industry? 

What  is  the  economic  impact  of 
numbering  undocumented  baiges  on  the 
barge  industry? 

Are  there  any  additional  concerns  of 
the  barge  industry? 

5.  Who  Should  Administer  a  System  for 
Numbering  Undocumented  Barges? 

Should  the  authority  to  assign 
numbers  and  maintain  ownership 
information  for  undocumented  barges 
be  the  Coast  Guard,  the  individual 
States,  or  another  entity?  Describe  why 
the  entity  you  suggest  should  be  die 
issuing  authority. 

Would  the  Stages  agree  to  number  j 

undocumented  barges  voluntarily?  ■ 

If  the  States  are  directed  to  number 
barges,  should  States  that  refuse  to  do  so 
lose  their  Coa.st  Guard  approval  as  the 
number  issuing  authorities  for 


UMI 


52648 


Federal  Register  /  Vol.  5^,  No.  200  /  Tuesday,  October  18,  1994  /  Proposed  Rules 


undocumented  vessels,  with  the  Coast 
Guard  then  becoming  the  issuing 
authority  for  those  States? 

How  should  the  barge  numbering 
system  address  undocumented  barges 
niunbered  in  one  State  and  operated 
routinely  or  sold  for  operation  in  a  new 
State? 

Should  the  barge  number  issued 
depend  on  the  State  of  principal 
operation  like  undocimiented  vessels,  or 
be  imrelated  to  any  particular  State  to 
reflect  the  interstate  operation  of  barges? 

Should  the  Coast  Guard  number 
undocimiented  barges  in  the  same 
manner  as  doamiented  vessels  and 
barges  and  maintain  the  information  in 
the  same  computer  data  base? 

Should  the  Coast  Guard  number 
undocumented  barges  in  the  same 


m  anner  as  it  identifies  imdocumented 
b(  iiges  for  inspection  certificate 
p  uposes  and  maintain  the  information 
ii  the  same  computer  data  base? 

6.  What  Factors  or  Other  Information 
S.  \ould  Be  Considered  in  Establishing  a 
S  rstew  for  Numbering  Undocumented 
Birges? 

Is  there  any  other  information  you  feel 
n:  ay  be  helphil  in  assisting  the  Coast 
G  lard  to  implement  barge  numbering 
vi  ith  the  least  negative  impact  on  the 
S  ates,  the  Coast  Guard  and  the  barge 
ir  dustry? 

What  other  alternatives  regarding  the 
n  imbering  of  undocumented  barges  to 
ic  entify  owners  of  barges  foxuid 
abandoned  should  be  considered? 


All  comments  received  by  the  Coast 
Guard  as  a  result  of  this  notice  will  be 
summarized  and  provided  to  NBSAC, 
TSAC,  and  NASBLA  organization 
members  for  their  consideration  and 
consultation.  The  Coast  Guard  will 
consider  all  relevant  comments  in  the 
development  of  any  regulatory  project  to 
establish  a  mandatory  niunbering 
systeift  for  imdociunented  barges  over 
100  gross  tons. 

Dated:  October  7, 1994. 
G.A.  Penington, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  94-25721  Filed  10-17-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  227 

(FRL-«091-«I 

Clarification  of  Suspended  Particulate 
Phase  Bloaccumulation  Testing 
Requirements  for  (Material  Dumped  In 
Ocean  Waters 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  today  is  issuing  a  Hnal 
rule  clarifying  that  the  ocean  dumping 
regulations  do  not  require 
bioaccumulation  testing  of  the 
suspended  particulate  phase  of 
materials  to  be  dumped  at  sea.  This 
clariHcation  applies  to  the  suspended 
particulate  phase  only,  and  does  not 
affect  any  other  testing  requirements 
contained  in  the  regulations.  EPA 
believes  that  bioaccumulation  testing  of 
the  suspended  particulate  phase  is 
unnecessary  and  inappropriate.  The 
Agency  has  never  previously  interpreted 
or  applied  its  regulations  to  require  such 
testing.  Thus,  EPA  is  issuing  this  final 
rule  to  remove  any  possible  ambiguity 
over  the  testing  requirement.  This  rule 
supersedes  an  interim  Hnal  rule  which 
also  clarified  that  bioaccumulation 
testing  of  the  suspended  particulate 
phase  is  not  required.  The  interpretive 
footnotes  added  to  the  ocean  dumping 
regulations  by  the  interim  fmal  rule  are 
being  deleted  in  favor  of  today's  rule. 

EFFECTIVE  DATE:  This  rule  shall  be 
effective  November  17, 1994. 
ADDRESSES:  Copies  of  comments 
submitted  and  the  docket  for  this 
rulemaking  are  available  for  review  at 
EPA's  Water  Docket,  room  L-102.  401  M 
Street  SW,  Washington,  DC  20460.  For 
access  to  the  docket  materials,  call  (202) 
260-3027  between  9  a.m.  and  3:30  p.m. 
on  weekdays  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lishman,  Chief,  Marine  Pollution 
Control  Branch,  Oceans  and  Coastal 
Protection  Division  (4504F),  U.  S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460; 
telephone  202/260-8448. 

SUPPLEMENTARY  INFORMATION: 

A.  Discussion 

1.  The^Interim  Final  and  Proposed 
Rulemaking 

On  May  20, 1994,  e'pA  published  an 
interim  Tmal  nile  in  the  Federal 
Register  interpreting  and  clarifying  the 
ocean  dumping  regulations.  59  FR 
26,566.  The  interim  final  rule,  which 
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;  immediately  effective,  made  clear 
the  :  the  regulations  do  not  require 
bic  accumulation  testing  of  the 
sui  pended  ptirticulate  phase  of  material 
to  1  le  dumped  at  sea.  It  accomplished 
thi  1  by  adding  footnotes  at  the  end  of  40 
CF  1 227.6(c)(2)  and  227.27(b)  that  read: 

1  bis  provision  shall  not  be  interpreted  as 
req  liring  bioaccumulation  testing  of  the 
sus  lended  particulate  phase  of  dumped 
ma'  erials. 

I  PA  issued  the  interim  final  rule 
wii  bout  advance  notice  or  opportunity 
for  public  comment,  relying  on  the 
"interpretive  rule"  and  "good  cause" 
exceptions  to  the  notice  and  comment 
requirements  of  the  Administrative 
:edure  Act  (APA).  5  U.S.C. 

J(b)(3)(A)  and  (B).  For  additional 
ini  )rmation  regarding  the  interim  final 
ru  },  the  basis  for  the  rule  and  the 
fa(  ors  supporting  its  issuance  vsrithout 
pr  )r  notice  and  comment,  see  59  FR 
26  366  (May  20. 1994). 

1  a  separate  Federal  Register  notice 
pu  )lished  on  May  20,  1994,  EPA  sought 
coi  nment  on  a  proposed  rule  that  also 
wc  uld  clarify  that  bioaccumulation 
tes  ing  of  the  suspended  particulate 
ph  ise  is  not  required.  59  FR  26573  (May 
20  1994).  The  proposal  included  two 
op  ions  to  effect  this  clarification: 

1)  Reaffirm  the  footnotes  added  to  40 
CF  fl  227.6(c)(2)  and  227.27(c)  by  the 

ini  »rim  final  rule;  and 

2)  Amend  the  first  sentence  of  40 
CF  R  227.6(c)(2)  by  deleting  the  words 
"ii  eluding  bioaccimiulation;"  amend 
th<  third  sentence  of  40  CFR  227.6(c)(2) 
by  deleting  the  words  "either,"  and  "or 
to  )ioaccumulation;"  and  amend  40 

CF  R  227.27(b)  by  inserting  the  following 
ad  litional  sentence  between  the  first 
an  i  second  sentence: 

I  uspended  particulate  phase 
bic  accumulation  testing  is  not  required. 

IP  A  also  soUcited  comment  on  other 
ru  emaking  options  that  would  clarify 
thi  it  bioaccumulation  testing  of  the 
su  .pended  particulate  phase  is  not 
re(  uired.  For  further  information,  see  59 
FF  26573  (May  20,  1994). 

IP  A  published  the  interim  final  rule 
an  i  the  proposed  rule  in  response  to  a 
priliminary  opinion  of  the  United  States 
Di  itrict  Court,  District  of  New  Jersey, 
da  :ed  July  6, 1993.  hi  the  preliminary 
op  inion,  the  Court  said  that 
bii  (accumulation  testing  of  the 
su  spended  particulate  phase  should 
ha  ve  been  conducted  before  the  U.S. 
Ai  my  Corps  of  Engineers  granted  a 
p€  nmit  to  the  Port  Authority  of  New 
Y(  rk  and  New  Jersey  to  dispose  of 
dr  jdged  material  from  Newark  Bay. 
Ci  ian  Ocean  Action,  et  al.  v.  York,  et 
al ,  Qvil  No.  93-2402  (DRD)    (D.  N.J.) 
("  Zlean  Ocean  Action  f).  As  a  result  of 


the  preliminary  opinion,  there  was 
imcertainty  as  to  whether  the  ocean 
dumping  regulations  required  permit 
applicants  to  perform  bioaccimiulation 
testing  of  the  suspended  particulate 
phase.  The  interim  final  rule  and  the 
accompanying  proposal  were  intended 
to  eliminate  any  uncertainty  that 
bioaccumulation  testing  of  the 
suspended  particulate  phase  is  not 
required.  For  further  information  on 
Clean  Ocean  Action  I,  see  the  May  20, 
1994,  Federal  Register  notices 
accompanying  the  interim  final  rule  and 
the  proposed  rule. 

On  June  1, 1994,  Clean  Ocean  Action 
and  others  filed  a  second  lawsuit  against 
EPA  challenging  the  interim  final  rule, 
and  specifically  the  clarification 
provided  with  respect  to  40  CFR 
227.6(c)(2).  (The  plaintiffs  did  not 
challenge  the  clarification  to  40  CFR 
227.27(b)).  Cyean  Ocean  Action,  et  al.  v. 
Browner,  et  al..  Civil  No.  94-2614 
(DRD)(D.  N.J.)("C7ean  Ocean  Action  IF') 
The  plaintiffs  alleged,  among  other 
things,  that  the  interim  final  rule  was 
not  eligible  for  the  interpretive  rule  or 
"good  cause"  exceptions  to  the  notice 
and  comment  requirements  of  the  APA. 
Upon  the  plaintiffs'  request,  the  Court 
ordered  the  Agency  to  show  cause  why 
a  preliminary  injunction  should  not  be 
issued  preventing  EPA  from  "taking  any 
actions  authorized  by"  the  interim  final 
rule. 

On  June  24, 1994,  the  Court  issued 
orders  denying  all  injunctive  relief  that 
the  plaintiffs  had  requested  in  both 
Clean  Ocean  Action  I  and  Clean  Ocean 
Action  II.  Among  other  things,  the  Court 
ruled  that  even  before  EPA  issued  the 
interim  final  rule,  the  ocean  dumping 
regulations  did  not  require 
bioaccumulation  testing  of  the 
suspended  particulate  phase.  The  June 
24, 1994,  opinions  reversed  the  July  6, 
1993«  preliminary  opinion  on  that  point. 
The  Court  found  that  the  interim  final 
rule  was  a  valid  interpretive  rule  and 
that  EPA  had  complied  with  the  APA  in 
issuing  it  without  advance  notice  and 
opportunity  for  public  comment.  The 
plaintiffs  have  appealed  both  orders  to 
the  United  States  Court  of  Appeals  for 
the  Third  Circuit. 

2.  Summary  of  Comments  Received  and 
Agency  Response 

EPA  received  eleven  letters 
commenting  on  the  proposal  and  the 
interim  final  rule.  These  comments  and 
the  Agency's  responses  are  summarized 
in  the  following  section.  Detailed 
responses  to  the  comments  are  set  out 
in  ihe  "Response  to  Individual 
Comments  Received  on  the  Interim 
Final  and  Proposed  Rulemaking  on 
Suspended  Particulate  Phase 
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Bioaccumulation  Testing 
Requirements."  This  document  is 
available  in  the  rulemaking  record,  and 
can  be  inspected  at  EPAs  Water  Docket, 
the  location  of  which  is  stated  above. 
The  response  to  comments  document 
also  can  be  obtained  from  the  Agency  at 
the  address  specified  above  in  the 
section  headed,  FOR  FURTHER 
INFORMATION  CONTACT. 

Of  the  eight  letters  commenting  on  the 
interim  final  rule,  three  (from  the  Port 
Authority  of  New  York  and  New  Jersey. 
BP  Oil  Company,  and  the  Port  of 
Portland,  Oregon)  agreed  with  EPA  that 
suspended  particulate  phase 
bioaccumulation  testing  was  not 
required  by  the  existing  ocean  dumping 
regulations,  was  unnecessary  and 
should  not  be  required.  Five  comments 
(from  Clean  Ocean  Action  and  nine 
supporting  organizations,  the 
Conservation  Law  Foundation,  Coastal 
Advocates,  the  St.  Simons  Island  Save 
the  Beach  Association,  and  the  Natural 
Heritage  histitute)  were  critical  of  the 
interim  final  rule.  These  commenters, 
except  the  Natural  Heritage  Institute, 
adopted  Clean  Ocean  Action's  comment 
letter.  All  three  comments  received  by 
the  Agency  on  the  proposed  rule  (from 
the  BP  Oil  Company,  the  Port  Authority 
of  New  York  and  New  Jersey,  and  the 
Massachusetts  Port  Authority) 
supported  EPA's  view  that 
bioaccumulation  testing  of  the 
suspended  particulate  pha:;e  was  not 
required  by  the  existing  ocean  dumping 
regulations  and  should  not  be  required. 
The  Agency  considered  all  comments 
prior  to  takina  today's  final  action. 

The  individual  comments  fell  into 
three  broad  categories: 

(a)  The  need  for  bioaccumulation 
testing  of  the  suspended  particulate 
phase. 

Tlie  comments  from  the 
environmental  advocacy  groups  adopted 
Clean  Ocean  Action's  view  that  the 
existing  regulations  require 
bioaccumulation  testing  of  the 
suspended  particulate  phase,  that  there 
is  a  need  for  bioaccumulation  testing  of 
the  suspended  particulate  phase,  and 
that  this  requirement  should  not  be 
altered.  The  main  argument  advanced  in 
support  of  the  position  that 
bioaccumulation  testing  of  the 
suspended  particulate  phase  should  be 
required  was  that  adverse  sublethal 
effects  to  pelagic  species  from  the 
suspended  particulate  phase  can  not  be 
evaluated  without  performing 
bioaccumulation  testing  of  the 
suspended  particulate  phase  itself.  None 
of  these  commenters  submitted  data, 
scientific  studies,  or  factual  infonnation 
of  any  other  nature  supporting  this  view 
or  refiiting  the  technical  or  scientific 


basis  for  EPA's  conclusion  that 
bioaccumulation  testing  of  the 
suspended  particulate  phase  is  not 
necessary.  However,  other  commenters. 
such  as  the  Port  Authorities,  provided 
specific  technical  arguments  supporting 
the  view  that  suspended  particulate 
phase  bioaccumulation  tests  are 
unnecessary  and  should  not  be  required. 

After  considering  all  comments  on 
this  issue,  EPA  continues  to  believe  that 
suspended  particulate  phase 
bioaccumulation  testing  should  not  be 
required.  As  EPA  explained  at  length  in 
the  two  rulemaking  notices  published 
on  May  20, 1994.  the  Agency  believes 
this  is  the  case  for  three  principal 
reasons:  (1)  Exposure  to  the  suspended 
particulate  phase  in  the  environment 
does  not  provide  sufficient  time  for 
bioaccumulation  to  occur;  (2) 
bioaccumulation  testing  of  marine 
organisms  in  the  soUd  phase  provides  a 
worst  case  indication  of 
bioaccumulation  potential,  so  that 
separate  suspended  particulate  phase 
testing  is  unnecessary  in  any  event:  and 
(3)  no  reliable  laboratory  tests  are 
available  for  bioaccumulation  in  the 
suspended  oarticulate  phase. 

Further,  the  commenters  are  incorrect 
that  bioaccumulation  testing  of  the 
suspended  particulate  phase  is 
necessary  to  determine  whether 
significant  adverse  sublethal  effects 
result  from  the  suspended  particulate 
phase.  The  potential  for  such  effects 
from  the  suspended  particulate  phase  of 
dredged  material  is  determined  by 
application  of  the  results  of 
bioaccumulation  bioassays  on  the  solid 
phase  according  to  procedures 
acceptable  to  EPA  and  the  Corps  of 
Engineers.  These  assist  in  determining 
the  biological  availability  of 
contaminants  and  the  potential  for  those 
contaminants  to  cause  sublethal  or 
chronic  effects.  The  factors  hsted  in  the 
1977  and  1991  Green  Books  for 
interpreting  solid  phase 
bioaccumulation  testing  results  are 
relevant  to  determining  the  potential  for 
sublethal  effects  on  pelagic  organisms. 
Specifically,  the  potential  for 
contaminants  to  biomagniiy  within 
aquatic  food  chains  is  addressed. 
Toxicologic  importance  of  contaminants 
to  all  species  (including  pelagic 
organisms)  also  is  addressed.  1991 
Green  Book  at  6-6;  see  also  1977  Green 
Book  at  Gl5.  Moreover,  as  noted  above 
and  as  explained  in  the  preamble  to  the 
May  20. 1994,  Interim  Final  Rule  (59  FR 
26.566),  bioaccumulation  testing  of  the 
solid  phase  provides  a  worst  case 
indication  of  bioaccumulation  potential 
of  the  suspended  particulate  phase. 

The  potential  for  significant  adverse 
sublethal  effects  from  the  suspended 


particulate  phase  is  edso  determined  by 
application  of  the  results  of  acute 
toxicity  bioassays  on  the  suspended 
particulate  phase  according  to 
procedures  acceptable  to  EPA  and  the 
Corps  of  Engineers.  Under  those 
approved  procedures,  a  safety  factor  is 
applied  to  the  acutely  toxic 
concentration  to  assure  protection  from 
chronic  sublethal  effects.  1991  Green 
Book  at  6-2;  see  also  1977  Green  Book 
at  Dl9.  The  safety  factor  used  typically 
is  1%  of  the  acutely  toxic  concentration, 
although  the  factor  can  be  adjusted, 
either  upwards  or  downwards,  on  the 
basis  of  the  scientific  evidence 
applicable  to  a  particular  material  to  be 
dumped.  See  40  CFR  227.27(a)(3).  This 
product  of  the  safety  factor  times  the 
acutely  toxic  concentration  is  used  to 
establish  the  hmiting  permissible 
concentration  ("LPC")  (see  40  CFR 
227.27).  The  LPC  is  compared  to  the 
predicted  concentration  of  suspended 
material  after  consideration  of  initial 
mixing.  40  CFR  227.29.  Exceedence  of 
the  LPC  by  the  dumped  material 
suspended  in  the  water  column  would 
mean  the  regulatory  criteria  are  not  met. 
See  40  CFR  227.13(c)(3).  Thus,  the 
procedures  and  tests  do  in  fact  consider 
the  potential  for  chronic  sublethal 
effects.  The  1%  safety  factor  was 
developed  by  the  National  Academy  of 
Sciences  in  a  voluminous  studv  entitled 
"Water  Quality  Criteria:  1 972. ''  This 
safety  factor  has  been  used  for  over  20 
years  to  estimate  safe  chronic  values 
from  acute  concentration  values. 
Given  the  absence  of  scientific 
arguments  to  the  contrary,  and  for  all  of 
the' foregoing  reasons.  EPA  is  taking 
final  action  clarifying  that  the  ocean 
dumping  regulations  do  not  require 
bioaccumulation  testing  of  the 
suspended  particulate  phase. 

(5)  Lack  of  notice  and  comment  on  the 
interim  final  rule. 

The  environmental  advocacy  groups 
argued  that  the  interim  final  rule  should 
not  have  been  issued  without  advance 
notice  and  opportunity  for  comment 
because  it  was  ineligible  for  the 
interpretive  rule  and  good  cause 
exemptions  to  the  APA.  These 
comments  are  directed  at  the  procedural 
validity  of  the  interim  final  rule,  not  the 
appropriateness  of  today's  rule.  In  any 
event,  asjioted  above,  the  United  States 
District  Court  for  the  District  of  New 
Jersey  has  issued  an  opinion  on  Clean 
Ocean  Action's  motion  for  a  preliminary 
injunction  in  Clean  Ocean  Action  II 
denying  injimctive  reUef  on  the  grounds 
that  the  interim  final  rule  was  a  valid 
interpretive  rule,  as  EPA  had  argued. 

(c)  Regulatory  revisions  are  required 
to  address  several  issues  unrelated  to 
requirements  for  bioaccumulation 
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testing  of  the  suspended  particulate 
phase. 

EPA  received  several  comments  from 
the  regulated  community  advocating  a 
variety  of  amendments  to  the  ocean 
dumping  regulations.  Some  of  the  issues 
raised  by  those  commenters  were 
requests  for:  (1)  Specific  deadlines  for 
EPA/Corps  review  of  permit 
applications;  (2)  revised  definitions  in 
the  regulations  that  would  expand  the 
present  language  for  such  terms  as 
"trace  contaminant,"  "benthic 
organisms,"  "bioassay,"  and 
"bioacciunulation;"  (3)  use  of  a  single 
benthic  species  for  solid  phase 
bioacciunulation  tests;  (4)  development 
of  specific  regulatory  provisions  to 
address  capping  of  dredged  material; 
and  (5)  revisions  to  regional  guidance 
manuals,  to  include  specific  information 
on  such  factors  as  appropriate  test 
temperatures,  and  sediment  renewal  , 
rates. 

These  comments  raise  issues  that  are 
beyond  the  scope  of  today's  rulemaking. 
The  Agency  is  currently  preparing  a 
proposal  that  will  include  more 
comprehensive  revisions  to  the  ocean 
dumping  regulations,  particularly  with 
respect  to  the  disposal  of  dredged 
material.  The  Agency  will  consider  the 
suggestions  while  preparing  that 
proposal. 

For  detailed  responses  to  the  full 
comments  as  submitted,  see  the 
response  to  comments  document  in  the 
rulemaking  record. 

B.  Conclusion 

Several  commenters  who  supported 
the  Agency's  clarification  of  the 
regulations  urged  the  Agency  not  to  take 
final  action  adding  the  footnotes  to  40 
CFR  227.6(c)  and  40  CFR  227.27(b)  as 
proposed.  Even  though  EPA  believes  the 
addition  of  the  footnotes  would 
adequately  clarify  that  bioacciunulation 
testing  of  the  suspended  particulate 
phase  is  not  required,  the  Agency  agrees 
that  the  second  option  described  in  the 
May  20. 1994,  proposal  (the  deletion  of 
language  from  40  CFR  227.6(c)(2),  and 
the  addition  of  language  to  40  CFR 
227.27(b),  as  proposed)  would  result  in 
greater  clarity  and  ensure  that  there  is 
no  ambiguity  on  this  issue.  Accordingly, 
the  Agency  has  taken  final  action 
implementing  the  second  option 
proposed  and  deleting  the  footnotes  that 
were  added  to  40  CFR  227.6(c)  and  40 
CFR  227.27(b)  by  the  interim  final  rule. 


S  iipporting  Documentation 

/  .  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
5  1735,  October  4, 1993),  the  Agency 
n  ust  determine  whether  the  r^ulatory 
ai  :tion  is  "significant",  and  therefore 
SI  ibject  to  review  by  the  Office  of 
N  anagement  and  Budget  (OMB)  and  the 
n  quirements  of  the  Executive  Order. 
T  le  Order  defines  "significant 
n  gulatory  action"  as  one  that  is  likely 
t<  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more,  or 
ai  Iversely  and  materially  affecting  a 
s(  ctor  of  the  economy,  productivity, 
o  impetition,  jobs,  the  environment, 

p  iblic  health  or  safety,  or  State,  local, 
o '  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
o  herwise  interfere  with  an  action^  taken 
0  '  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 

ii  ipact  of  entitlements,  grants,  user  fees, 
o  loan  programs,  or  the  rights  and 

0  >ligations,  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
ai  ising  out  of  legal  mandates,  the 

P  esident's  priorities,  or  the  principles 
» t  forth  in  the  Executive  Order. 

This  Rule  clarifies  the  Agency's  long- 
si  anding  interpretation  of  the 
n  gulations  and  does  not  change  existing 
p  Bctice  or  impose  economic  burdens. 
T  lus,  it  has  been  determined  that  this 
n  lie  is  not  a  "significant  regulatory 
a  ition"  under  the  terms  of  Executive 
C  rder  12866,  and  therefore  is  not 
SI  ibject  to  OMB  review. 

B  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 

1  .S.C.  3501  et  seq.,  is  intended  to 
n  inimize  the  reporting  and  record- 
k  ieping  burden  on  the  regulated 

ci  immunity,  as  well  as  to  minimize  the 
ci  ist  of  Federal  information  collection 
a  id  dissemination.  In  general,  the  Act 
n  quires  that  information  requests  and 
n  cord-keeping  requirements  affecting 
t(  n  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
a]  id  Budget.  Since  today's  rule  would 
n  3t  establish  or  modify  any  information 
o  -  record-keeping  requirements,  it  is  not 
snbject  to  the  requirements  of  the 
P  iperwork  Reduction  Act. 

C  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(tFA).  5  U.S.C.  601  et  seq.,  EPA  must 
p  repare  a  Regulatory  Flexibility 
A  nalysis  for  regulations  having  a 
s  gnificant  impact  on  a  substantial 


number  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities, 
and  defines  them  as  follows: 

(1)  Small  governmental 
jurisdictions — any  government  of  a 
district  with  a  population  of  less  than 
50,000. 

(2)  Small  business — any  business 
which  is  independently  owned  and 
operated  and  not  dominant  in  its  field, 
as  defined  by  the  Small  Business 
Administration  regulations  under  the 
Small  Business  Act. 

(3)  Small  organization — any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  not  dominant 
in  its  field. 

As  discussed  above  in  the  discussion 
of  Executive  Order  12866,  today's  final 
rule  is  not  a  significant  regulatory 
actv>n.  Accordingly,  EPA  has 
determined  that  today's  rule  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
and  that  a  Regulatory  Flexibility 
Analysis  therefore  is  unnecessary. 

List  of  SubjecU  in  40  CFR  Part  227 

Environmental  protection,  Ehedged 
material.  Ocean  dumping.  Testing 
requirements.  Water  pollution  control. 

Dated:  October  11, 1994. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  this 
preamble,  part  227  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  227— {AMENDED] 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1412  and  1418. 

§227.6    [Amwided] 

2.  Section  227.6(c)(2)  is  amended  by 
removing  from  the  first  sentence  the 
words  "including  bioaccumulation" 
removing  from  the  third  sentence  the 
words  "either"  and  "or  to 
bioaccumulation",  and  by  removing 
Footnote  1  at  the  end  thereof. 

$227.27    [AmMtded] 

3.  Section  227.27(b)  is  amended  by 
adding  between  the  first  and  second 
sentence  thereof  the  following 
additional  sentence:  "Suspended 
particulate  phase  bioaccumulation 
testing  is  not  required",  and  by 
removing  Footnote  2  at  the  end  thereof. 

(FR  Doc.  94-25744  Filed  10-17-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming;  Notice 

AGENCY:  Bureau  of  Indian  AfFairs, 
Interior. 

ACTION:  Notice  of  Amendment  to 
Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


th  i  Interior  shall  publish,  in  the  Federal 

JL  gister,  notice  of  approved 

A  (lendments  to  Tribal-State  Compacts 

fo  the  purpose  of  engaging  in  Class  in 

(o  isino)  gambling  on  Indian 

re  lervations.  The  Assistant  Secretary — 

In  lian  Affairs,  Department  of  the 

In  erior,  through  her  delegated 

au  thority,  has  approved  the 

C(  nfederated  Tribes  of  the  Umatilla 

Indian  Reservation  and  the  State  of 

Oaegon  Gaming  Compact,  whidi  was 

ex  HMted  on  August  17, 1994. 


DATES:  This  action  is  effective  October 
18, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Pierskalla,  Acting  Director, 
Indian  Gaming  Management  Staff, 
Bureau  of  Indian  Affairs,  Washington, 
D.C.  20240.  (202)  219-4068. 

Dated:  October  6, 1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  94-25705  Filed  10-17-94;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txxjks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7  CFR  Part  800 
RIN  0580-AA36 

FGIS  To  Offer  Official  Pesticide 
Residue  Testing 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

summary:  This  rule  revises  the 
regulations  under  the  United  States 
Grain  Standards  Act  (USGSA),  as 
amended,  and  establishes  the  fee  for  a 
new  service  offered  by  the  Federal  Grain 
Inspection  Service  (FGIS).  This  service 
will  provide  for  an  official  pesticide 
residue  testing  program  for  29  pesticides 
in  wheat. 

EFFECTIVE  DATE:  This  regulation  is 
effective  November  18,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  VVollam,  FGIS,  USDA,  Room 
0623  South  Building,  (202)  720-0292. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  OMB. 

Major  importers  of  U.S.  wheat  such  as 
Japan,  China,  Mexico,  and  Korea  have 
indicated  a  strong  interest  in  having 
U.S.  grain  officially  tested  for  the 
presence  of  specific  pesticide  residues. 
FGIS  will  be  offering  certification  of 
these  specific  pesticide  levels  for  export 
and  domestic  wheat.  The  anticipated 
volume  of  requests  for  this  service  is 
500  samples  per  year  or  10  per  week. 
This  represents  approximately  $100,000 
per  year,  which  will  reimburse  the  costs 
of  providing  the  service. 

FGIS  has  provided  official  (>esticide 
residue  testing  under  the  Agricultural 
Marketing  Act  since  the  early  1980's. 
Producers,  grain  handlers,  processors. 


and  foreign  buyers  of  U.S.  grain  expect 
FGIS  to  provide  an  impartial  assessment 
of  grain  quality  as  required  by  its 
legislative  authority.  FGIS,  in  turn, 
responds  to  industry  requests  by 
developing  testing  procedures  and 
soliciting  comments  regarding  the 
specific  action  before  implementation.  It 
is  participants  in  the  grain  industry  who 
determine  who  should  conduct  the 
analysis  based  on  the  documentation 
needed  to  fulfill  contract  requirements 
established  by  the  grain  market. 

Under  these  circumstances,  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  has  determined  that 
this  proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
USGSA  provides  in  Section  87g  that  no 
State  or  subdivision  may  require  or 
impose  any  requirements  or  restrictions 
concerning  the  inspection,  weighing,  or 
description  of  grain  under  the  Act.  This 
final  rule  will  not.preempt  any  State  or 
local  laws,  regulations,  or  policies 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

David  Shipman,  Acting 
Administrator,  FGIS,  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  because  most  users 
of  the  official  inspection  and  weighing 
services  and  those  entities  that  perform 
these  services  do  not  meet  the 
requirements  for  small  entities. 

Information  Collection  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  contained  in  part  800  have 
been  previously  approved  by  OMB 
under  control  number  0580-0013. 

Background 

On  February  28,  1994,  FGIS  published 
in  the  Federal  Register  (59  FR  9424)  a 
proposed  rule  entitled  "Fees  for  Official 


Pesticide  Residue  Testing."  These  fees 
were  established  for  a  new  service  to 
provide  official  pesticide  residue 
determinations  for  29  pesticides  in 
wheat. 

Since  the  early  1980's,  FGIS  has 
provided  official  service  under  the 
Agricuhural  Marketing  Act  (AMA)  to 
test  grain  and  processed  grain  products 
for  three  pesticide  residues:  carbon 
tetrachloride,  methyl  bromide,  and 
ethylene  dibromide.  This  service  is 
available  upon  request  from  the  FGIS 
Commodity  Testing  Laboratorv  in 
Beltsville.  MD. 

FGIS  is  expanding  its  pesticide 
residue  testing  program  to  include 
testing  wheat  for  29  additional 
pesticides  under  the  authority  of  the 
USGSA.  The  service  will  be  performed 
on  a  request  basis;  it  will  not  be 
required  for  either  domestic  or  e.xport 
shipments.  All  samples  will  be  tested  at 
the  FGIS  Technical  Center  in  Kansas 
City.  MO.  A  minimum  of  500  grams  of 
wheat  will  be  required  for  testing.  The 
residues  (routine  compounds)  that  will 
be  certified  are  as  follows:  aldrin: 
azinphos-methyl;  alpha-BHC;  beta-BHC: 
delta-BHC;  carbofuran;  chlorpyrifos; 
chlorothalonil;  chlorpyrifos-methvl; 
p.p'-DOD;  p,p'-DDE;  3-p.p-DDT;  ' 
diclofop-m.ethyl:  dieldrin;  dimethoate: 
endosulfan;  endrin;  esfcnvalerate: 
fenitrothion;  fenthion;  folpet;  lindane; 
malathion;  methidathion;  methoxychlor; 
parathion;  parathion-methyl; 
pirimiphos-methyl;  and  triallate.  These 
compounds  will  be  analyzed  bv  gas 
chromatography/mass  spectrometry. 
Laboratory  analytical  results  will  be 
provided  to  the  applicant  as  soon  as 
practicable.  Generally,  the  testing 
requires  a  minimum  of  48  hours. 

The  fees  will  be  set  forth  in  Section 
800.71(a),  Schedule  A.  The  proposed  fee 
is  $200  for  each  sample  tested  during  a 
regular  workday'and  $300  for  each 
sample  tested  during  a  nonregular 
workday.  The  USGSA,  as  amended.  (7 
U.S.C.  71  et  seq.)  provides  that  FGIS 
charge  and  collect  reasonable  fees  that 
cover  its  estimated  cost  of  performing 
official  inspection,  weighing, 
reinspection,  and  appeal  services.  The 
fees  are  to  cover,  as  nearly  as 
practicable,  the  FGIS  costs  for 
performance  of  these  official  ser\  ices, 
including  related  administrative  and 
supervisory  costs.  The  testing  fee  does 
not  include  charges  for  sampling. 
Sampling  service  fees,  if  required,  will 
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be  assessed  in  accordance  with  the 
sampling  rates  in  Section  800.71(a). 
Schedule  A. 

I'esting  for  additional  residues 
(special  compounds)  within  FGIS 
capabilities  will  be  charged  at  a 
proposed  rate  of  $100  per  hour  during 
a  regular  workday  and  $150  per  hour 
during  a  non  regular  workday.  Testing    , 
of  residues  in  other  grains,  oilseeds,  and 
commodities  may  be  provided  as  a 
service  at  a  later  date. 

Major  importers  of  U.S.  wheat  such  as 
{apan,  China,  Mexico,  and  Korea  have 
indicated  a  strong  interest  in  having 
U.S.  grain  officially  tested  for  the 
presence  of  specific  pesticide  residues. 
FGIS  will  be  offering  certification  of 
these  specific  pesticide  levels  for  export 
and  domestic  wheat.  The  anticipated 
volume  of  requests  for  this  service  is 
500  samples  per  year  or  10  per  week. 
This  represents  approximately  $100,000 
per  year,  which  will  reimburse  the  costs 
of  providing  the  service. 

Comment  Review 

During  the  30-day  comment  period, 
three  comments  were  filed  in  response 
to  the  proposal.  The  two  comments  in 
support  of  the  proposal  were  received 
from  a  grain  industry  association  and  a 
state  department  of  agriculture.  A  third 
comment  in  opposition  to  the  proposal 
was  filed  by  an  independent  (private) 
laboratory  association  and  was  received 
after  the  close  of  the  comment  period. 


test 
the 
mer  i 
FCIi; 


be 

vvh 

hav 


pest 
the 


mee 
thor  )u 


be 

the 

ana 


the 


FGII 
resi 


Schedule  A.— Fees  for  Official  iNSPE(  ;tion 


f)  ie  comment  in  support  of  the 
pro  losal  encouraged  FGIS  to  use 
Stat  stically  valid  quality  control 

t  lods  in  offering  pesticide  testing. 
Thejcommentor  also  requested  that  the 
ig  not  be  mandatory.  In  addition. 
;ommentor  asked  about  the 
orandum  of  understanding  between 
and  the  Food  and  Drug 
nistration  (FDA).  In  response  to 
omment,  the  testing  service  will  be 
perf  )rmed  on  a  request  basis;  it  will  not 
n  quired  for  either  domestic  or  export 
t  shipments.  Grain  samples  that 
been  officially  sampled  and 
deteHnined  to  contain  violative  levels  of 
cide  residues  will  be  reported  to 
IDA. 

r  comment  in  support  of  the 
proposal  stated  that  the  service  would 

to  strengthen  the  marketing  of  U.S. 
whefet  abroad  and  the  service  would 
importers'  needs  for  more 
gh  testing  for  pesticide  residues. 
Thejcommentor  also  pointed  out  that 
imp  )rters  often  request  official  testing 
rath  jr  than  what  is  offered  by  private 
laboratories  and  that  only  FGIS  would 
!  to  provide  a  chain-of-custody  for 
ested  products  fi-om  sampling  to 
sis. 

third  comment  was  received  after 
0-day  comment  period.  This 
com  Tient  objected  to  FGIS  testing  on  the 
grou  nds  that  the  government  would  be 
com  jeting  with  private  laboratories, 
has  provided  official  pesticide 
ue  testing  under  the  AMA  on 
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pesticide  residue  since  the  early  1980's. 
Producers,  grain  handlers,  processors, 
and  foreign  buyers  of  U.S.  grain  expect 
FGIS  to  provide  impartial  assessment  of 
grain  quality  as  required  by  its 
legislative  authority.  FGIS,  is  tuni. 
responds  to  industry  requests  by 
developing  testing  procedures  and 
soliciting  comments  regarding  the 
specific  action  before  implementation.  It 
is  participants  in  the  grain  industry  who 
ultimately  determine  who  will  conduct 
the  analysis  (FGIS  or  independent  lab) 
based  on  documentation  needed  to 
fulfill  contract  requirements  established 
by  the  grain  market. 

Final  Action 

Accordingly,  FGIS  is  revising  part 
800.71(a).  Schedule  A.  of  the  regulations 
to  establish  new  fees  for  testing 
pesticide  residues  in  wheat. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Grain.  For  reasons  set  out  in 
the  preamble.  7  CFR  part  800  is 
amended  as  follows: 

1 .  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-582.  90  Stat.  2867, 
as  amended.  (7  U.S.C  71  at  seq). 

2.  Section  800.71(a).  Schedule  A,  is 
revised  to  read  as  follows: 

§  800.71    Fees  assessed  by  the  Service, 
(a)  •  •  • 


Weighing,  and  Appeal  Inspection  Services  Performed  in  the 
United  States  ^ 


Inspection  and  weighia  i  service  (tKrik  or  sacked  grain) 


(1 )  Original  tnspectwn  arxl  offk;iat  weighing:  ^ 

(i)  Contract  (per  hour  per  service  representative) 

(ii)  Noncontract  (per  hour  per  service  representative) 
(2;  Reinspectioa  appeal  inspection.  Board  appeal  ins|ection.  and  review  of  weigtiing  services:  >• 

(i)  Grading  service: 

(A)  Grade  and  factors  (per  sample) 

(B)  Protein  test  (per  sample) 

(C)  Factor  determination  (per  factor)  

(D)  Vomrtoxin  test  (per  test): 

Qualitative 

Quantitative  

(ii)  Sampting  services  (per  hour  per  service  repreienlative) 
(it»)  Review  of  weighing  service  (per  hour  per  ser>fce  representative) 
(3;  Extra  copies  of  certificates  (per  copy)  

(4)  Official  track  scale  testing  servne 

(5)  Pesticide  reskjue  testing: » 

(A)  Routine  compounds  (per  sample)  

(B)  Special  compounds  (per  hour  per  servKe  repissentative) 


Regular 

workday 

(Monday  to 

Saturday) 


S31.50 
41.90 


61.10 
15.30 
30.60 

35.00 
40.00 
61.10 
61.10 
3.00 
44.00 

200.00 
100.00 


Non  regular 
workday 
(Sunday 
and  Holi- 
day) 


S43.10 
57.00 


79.50 
19.90 
39.75 

44.00 
50.00 
79.50 
79.50 
3.00 
59.90 

300.00 
150.00 


Official  inspection  and  weigtiing  services  include  tiA  are  not  limited  to:  grading,  weighing,  sampling,  stowage  examination,  equipment  testing 
scale  testing  and  certrfwation,  test  weight  revenfication.  evaluation  of  inspection  and  weighing  equipment,  demonstrating  official  inspection  and 
weighing  Xmctens,  furnishing  standard  illustrations,  and  certifying  inspection  and  weighing  results. 

?  For  vomitoxin  tests,  a  charge  of  $7.50  per  qualitative  test  and  a  charge  of  $12.00  per  quantitative  test  will  be  assessed  in  addition  to  the  ao- 
plicabie  hourty  rate  for  original  inspectk>n  service. 
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Patricia  A.  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[PR  Doc.  94-25748  Filed  10-18-94:  8:45  am) 
BILUNG  COOE  3410-EN-P 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  230 

(Regulation  DD;  Docket  No.  R-850} 

Truth  In  Savings;  Regulatory 
Amendments 

AGENCY:  Board  of  Governors  of  the 
Federal  Reser\'e  System. 

ACTION:  Final  rule. 


summary:  The  Board  is  publishing 
amendments  to  Regulation  DD  (Truth  in 
Savings)  and  the  official  staff 
commentary  to  implement  recent 
changes  made  to  tlie  Truth  in  Savings 
Act  by  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  The  law 
narrows  the  scope  of  accounts  covered 
by  the  Truth  in  Savings  Act  to  accounts 
held  by  individuals  for  a  personal, 
family  or  household  purpose.  Accounts 
held  by  unincorporated  nonbusiness 
associations  of  individuals  are  no  longer 
subject  to  Truth  in  Savings 
requirements.  The  amendments  to 
Regulation  DD  would  merely  implement 
this  change  by  deleting  references  to 
"unincorporated  nonbusiness 
associations  of  individuals."  The  Board 
has  made  a  finding  that  publishing  a 
proposed  amendment  for  comment  is 
unnecessary  and  contrary  to  the  public 
interest;  therefore,  the  amendment  is 
adopted  in  final  form. 

EFFECTIVE  DATE:  September  23,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens,  Senior  Attorney,  or  Kyung  Cho- 
Miller,  Staff  Attorney,  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412;  for  the  hearing  impaired  only 
contact  Dorothea  Thompson. 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  purpose  of  the  Truth  in  Savings 
Act  (12  U.S.C.  4301  et  seq.)  is  to  assist 
consumers  in  comparing  deposit 
accounts  offered  by  depository 
institutions.  Institutions  must  disclose 
fees,  the  interest  rate,  the  annual 
percentage  yield  (APY),  and  other 
account  terms  whenever  a  consumer 
requests  the  information  and  before  an 
account  is  opened.  Fees  and  other 
information  also  must  be  provided  on 
any  periodic  statemcia  sent  to  the 
consumer.  Deposit  account 
advertisements  and  advance  notices  to 
account  holders  of  adverse  changes  in 
terms  are  also  covered.  The  act  restricts 
how  institutions  determine  the  account 
balance  on  which  interest  is  calculated. 
The  act  is  implemented  by  the  Board's 
Regulation  DD  (12  CFR  part  230).  (See 
final-rule  published  on  September  21, 
1992  (57  FR  43337),  correction  notice 
published  on  October  9, 1992  (57  FR 
46480).  and  amendments  published  on 
March  19.  1993  (58  FR  15077).)  An 
official  staff  commentary  was  published 
on  August  8,  1994  (59  FR  40217). 

II.  Regulatory  Amendment 

The  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994  was  enacted  September  23, 1994 
(Pub.  L.  103-325,  108  Stat.  2160). 
Section  332  of  the  act  amends  the  Truth 
in  Savings  Act.  The  amendment 
narrows  the  scope  of  covered  accounts 
to  those  held  by  individual^  primarily 
for  personal,  family  or  household 
purposes.  Accounts  held  by 
unincorporated  nonbusiness 
associations  of  individuals  are  no  longer 
covered  by  Truth  in  Savings,  effective 
on  the  law's  date  of  enactment. 

The  Board  is  adopting  amendments  to 
the  regulation  and  commentary  to 
implement  this  change.  The 
Administrative  Procedure  Act  provides 
that  notice  and  opportunity  for  public 
comment  are  not  required  if  the  Board 
finds  that  notice  and  public  comment 
are  unnecessary  or  would  be  contrary  to 
the  public  interest.  5  U.S.C.  553(b)(B). 
The  Board  believes  such  a  finding  is 
appropriate  in  this  case.  The  Congress 
has  eliminated  a  class  of  accounts  from 
Truth  in  Savings  coverage,  and  the 
amendments  merely  effect  that  change. 
These  amendments — which  only  delete 


references  to  accounts  held  by 
unincorporated  nonbusiness 
associations  of  individuals — are 
technical  and  not  subject  to 
interpretation.  In  light  of  the  Congress' 
action,  the  Board  has  no  discretion  with 
regard  to  this  regulatory  change.  It  is 
essentially  ministerial.  The  Board  is 
required  by  law  to  amend  Regulation 
DD  in  the  manner  proposed.  This 
amendment  to  12  CFR  part  230  relieves 
depository  institutions  from  the 
requirement  that  they  treat 
"unincorporated  nonbusiness 
associations  of  individuals"  as 
"consumers"  under  Regulation  DD. 
Because  this  regulatory  amendment 
eliminates  requirements,  it  is  effective 
September.  23,  1994 — the  effective  date 
of  the  statutory  amendment. 

For  these  reasons,  the  Board  has 
determined  that  publishing  a  notic-e  of 
proposed  rulemaking  and  providing 
opportunity  for  public  comment  for  the 
following  amendments  is  unnecessary 
and  would  be  contrary  to  the  public 
interest. 

Section  230.2— Definitions 

(a)  Account 

The  referen-:e  to  existing  accounts 
held  by  an  unincorporated  nonbusiness 
association  of  natural  persons  prior  to 
June  21. 1993  is  deleted. 

(h)  Consumer 

The  reference  to  accounts  held  b\ 
unincorporated  nonbusiness 
associations  of  natural  persons  is 
deleted. 

Supplement  1  to  Part  230— Official  Staff 
Interpretations 

Section  230.2— Definitions 

(h)  Consumer 

Comment  2(h)  -5.  which  provides 
guidance  for  determining  whether  an 
account  hold  by  an  unincorporated 
association  of  individuals  is  for  a 
business  or  nonbusiness  purpose,  is 
deleted. 

III.  Economic  Impact  Statement 

The  amendment  has  no  significant 
impact  on  institutions'  costs,  including 
those  of  small  institutions. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks,  banking. 
Consumer  protection.  Federal  Resign e 


52S58  Faderal  Ragfator  /  Vol.  59.  No.  201  /  Wednesday,  October  19.  1994  /  Rules  and  Regulations 


System.  Record  and  recordkeeping 
raquiiements.  Truth  in  savings. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  230  is  amended 
as  follows: 

PART  230— TRUTH  IN  SAVINGS 
(REGUUVTION  DO) 

1.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  12  U.S.C  4301  et  seq. 

12902    [Amended] 

2.  In  §  230.2,  the  last  sentence  of   - 
paragraph  (a)  and  the  second  sentence 
of  paragraph  (h)  are  removed. 

Supplement  I  to  Part  230 — (Amended] 

3.  In  Supplement  I  to  Part  230  under 
the  heading  Section  230.2 — DeHnitions.. 
paragraph  (h)5.  Unincorporated 
associations,  is  removed. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  13, 1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-25706  Filed  lO-lS-94;  8:45  am) 
BtLLMG  COM  •>1»-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  303  and  338 

Applications,  Requests,  Submittals, 
Delegations  of  Authority,  and  Notices 
Required  To  Be  piled  by  Statute  or 
Regulation;  Fair  Housing 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

action:  Final  rule. 

summary:  The  FDIC  has  adopted  final 
amendments  concerning  delegations  of 
authority  and  other  teclinical 
amendments  to  its  regulations  in  order 
to  reflect  the  name,  duties  and  pqwers 
of  the  FDIC's  new  Division  of 
Compliance  and  Consumer  Affairs,' 
which  was  established  under  a  recent 
internal  reorganization.  The  Division  of 
Compliance  and  Consumer  Affairs  was 
created  by  abolishing  the  FDIC's  Office 
of  Consumer  Affairs  and  transferring  its 
functions,  as  well  as  those  of  the  FDIC's 
Division  of  Sui)ervision  relating  to 
compliance  with  consumer  protection, 
fair  lending,  community  reinvestment, 
civil  rights,  and  other  laws  not  directly 
affecting  the  safety  and  soimdncss  of 
depository  institutions,  to  the  new 
division.  The  intended  effect  of  these 
amendments  is  to  provide  officials  in 
the  new  division  with  appropriate 
delegated  authscity  and  to  make  other 
technical  and  conformii^  amendments. 


i  DATE:  This  regulation 
les  effective  on  October  19. 1994. 
I  FURTHER  INFORMATION  CONTACT: 
Cla  ide  A.  RoUin.  Senior  Counsel,  Legal 
Div  sion  (202-898-3985),  Grovetta  N. 
Gai  iineer.  Senior  Attorney,  Legal 
Div  sion  (202-898-3905),  or  Lori  J. 
Sor  imerfeld.  Law  Clerk,  Legal  Division 
(20:  ;-898-8515). 

SUP  >LEMENTARY  INFORMATION: 

Bac  (ground 

C  a  August  29. 1994.  the  Acting 
Chj  irman  of  the  Board  of  the  FDIC 
app  roved  a  reorganization  of  the 
Corporation  resulting  in  the 
esta}lishment  of  a  new  Division  of 
Compliance  and  Consumer  Affairs.  This 
was  accomplished  by  abolishing  the 
Offipe  of  Consumer  Affairs  and 
tran  sferring  its  functions  and  duties  to 
the  lew  division.  The  functions  and 
dut  es  of  the  Division  of  Supervision 
rela  ing  to  compliance  with  consumer 
prol  ection,  fair  lending,  community 
rein  vestment,  civil  rights,  and  other 
law  i  not  directly  affecting  the  safety  and 
sou  idness  of  depository  institutions 
wer  i  also  transferred  to  the  new 
division.  The  Board  adopted  a 
resc  lution  on  August  30, 1994 
app  oving  the  restructuring  in  order  to 
reai  inn  and  strengthen  its  commitment 
to  e  iforcing  consumer  protection,  fair  ' 
lent  ing.  community  reinvestment,  and 
civi  rights  laws  and  to  better  utiUze 
FDI Z  resources. 

Dis<  ussion 

T  le  FDIC  has  identified  portions  of  its 
regi  lations  that  will  Ije  directly  affected 
by  t  le  aforementioned  corporate 
reoi  ;anization  and  thus  require 
mo<  ification.  These  amendments 
incl  jde  delegations  of  authority  and 
oth<  r  technical  amendments  to  part  303 
as  V  ell  as  a  t<H:hnicaI  amendment  to 
pari  338. 

A.  i  mendments  to  Part  303 

Pi  irt  303  of  the  FDIC'S  regulations 
gem  (rally  sets  forth  the  procedures  to  be 
foll(  iwed  by  both  the  FDIC  and 
app  icants  with  respect  to  applications, 
requests,  or  notices  required  to  be  filed 
by  satute  or  regulation.  Part  303  also 
curaently  sets  forth  delegations  of 
autljority  from  the  FDIC's  Board  of 
Directors  to  the  Director  of  the  Division 
of  Supervision,  associate  directors, 
regipnal  directors  and  deputy  regional 
dir^^itors  of  that  division  to  act  on 
certain  applications  and  other  matters. 

T  lese  amendments  primarily  provide 
dcU  gallons  of  authority,  where 
app  -opriate.  to  the  Director  and  the 
regional  managers  of  the  Division  of 
Compliance  and  Consumer  Affairs  to  act 


on  certain  matters  within  the  ptirvlew  of 
the  new  division.  The  amendments  also 
replace  certain  obsolete  terminology  and 
legal  citations  with  current 
nomenclature  and  acciu^te  citations 
where  applicable.  Specific  changes  are 
described  below. 

1.  Scope  and  Definitions  (§  303.0) 

The  description  of  the  scope  of  part 
303  has  been  revised  to  reflect  the 
delegations  of  authority  added  to  part 
303  for  the  new  Division  of  Compliance 
and  Consumer  Affairs  as  well  as  to 
reflect  that  part  303  prescribes  where 
applications,. requests  and  notices 
required  to  be  filed  by  statute  or 
regulation  should  be  filed.  Definitions  of 
"Director  (DCA)"  and  "regional 
manager"  have  been  added  to  reflect  the 
management  of  the  new  Division  of 
Compliance  and  Consumer  Affairs.  The 
new  term  "DCA"  has  been  added  and 
defined  to  mean  the  Division  of 
Compliance  and  Consumer  Affairs  or 
any  successor  thereto.  The  term 
"Director"  has  been  revised  to  "Direc:tor 
(DOS)".  The  term  "Associate  Director" 
has  been  redefined  to  include  any 
associate  director  of  the  Ehvision  of 
Supervision  or  the  Division  of 
Compliance  and  Consvuner  Affairs.  The 
revisions  clarify  that  the  terms 
"associate  director,"  "regional  director," 
"deputy  regional  director."  "Associate 
General  Counsel  for  Compliance  and 
Enforcement,"  and  "regional  counsel" 
include  officials  of  equivalent  authority. 
A  definition  of  "institution-affiliated 
party"  has  replaced  the  term 
"individual"  throughout,  incorporating 
by  reference  the  meaning  provided  in  12 
U.S.C.  1813(u).  The  term  "order  of 
correction"  relating  to  actions 
terminating  deposit  insurance  has  been 
replaced  with  the  term  "notification  to 
primary  regulator,"  which  is  the 
nomenclature  currently  found  in  12 
U.S.C.  1818(a).  The  definition  of  'notice 
of  assessment  of  civil  penalties"  has 
been  revised  to  conform  with  current 
law.  The  term  "final  order  to  pay" 
relating  to  the  assessment  of  civil  money 
penalties  has  been  deleted  as 
unnecessary,  and  the  term  "amended 
order  to  pay"  added  to  provide  for 
orders  which  change  the  amount 
originally  assessed  in  civil  money 
penalty  actions.  The  definition  of  "total 
assets"  has  been  revised  and  a 
definition  of  "Tier  1  capital"  added, 
incorporating  by  reference  the 
definitions  found  at  12  CFH  325. 2(n) 
and  (m),  respectively.  The  term 
"protest"  has  been  revised  to  reflect  the 
appropriate  regional  manager's  duties 
with  respect  to  Community 
Reinvestment  Act  protests.  Section 
303.0(c)(1)  has  been  added  to  explain 
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that  any  authority  delegated  to  the 
Director  of  the  Division  of  Supervision 
or  the  Director  of  the  Division  of 
Compliance  and  Consumer  Affairs  may 
be  exercised  by  the  Executive  Director, 
Divisions  of  Comphance,  Resolutions 
and  Supervision.  Similarly,  §  303.0(c)(2) 
explains  that  any  authority  delegated  to 
the  regional  manager  may,  where 
confirmed  in  writing,  be  exercised  by 
his  or  her  principal  assistant.  Finally, 
§  303.0(d)  is  added  to  clarify  that,  if 
appropriate,  any  use  of  the  singular 
includes  the  plural  and  the  plural 
includes  the  singular  and  that  any  use 
of  the  masculine,  feminine  or  neuter 
gender  encompasses  all  three. 

2.  Apphcation  Procedures  (§  303.6) 

a.  Investigations  and  examinations 
(§  303.6(b)).  This  secUon  has  been 
amended  to  provide  delegations  of 
authority  to  the  Director  and  the 
regional  manager  of  the  Division  of 
Compliance  and  Consumer  Affairs  to 
authorize  investigations  and 
examinations  pursuant  to  this  section  as 
deemed  appropriate.  Upon  receipt  of 
any  report  of  investigation  or 
examination,  authority  is  delegated  to 
the  Director  or  regional  manager  of  the 
new  division  to  take  any  action 
determined  necessary  or  appropriate 
under  the  circmnstances. 

b.  Opportunity  to  petition  for 
reconsideration  of  a  denied  application, 
petition,  or  other  request  (§  303.6(e)). 
This  section  has  been  amended  to 
indicate  that  a  petition  or  request 
relating  to  compliance  with  consumer 
protection,  fair  lending,  community 
reinvestment  or  civil  rights  laws  should 
be  filed  with  the  appropriate  regional 
manager.  This  section  has  also  been 
amended  to  include  the  Director  of  the 
Division  of  Compliance  and  Consumer 
Affairs  and.  where  confirmed  in  writing, 
the  associate  director  or  the  appropriate 
regional  manager,  in  the  exercise  of 
authority  under  this  section. 

c.  Delegation  of  authority  to  act  on 
certain  enforcement  matters  (§303.9). 
References  throughout  the  section  have 
been  revised  to  include  the  authority  of 
the  Director  of  the  Division  of 
Comphance  and  Consumer  Affairs  or 
designee  to  act  on  certain  enforcement 
matters  involving  consumer  compliance 
issues.  With  respect  to  enforcement 
matters  involving  both  safety  and 
soundness  and  consumer  compliance 
matters,  authority  to  act  is  delegated  to 
the  Director  of  the  Division  of 
Supervision  and  the  Director  of  the 
Division  of  Compliance  and  Consumer 
Affairs,  or  their  designees,  jointly. 

d.  Actions  pursuant  to  12  U.S.C. 
1818(a)  (§  303.9(a)).  This  section 
continues  to  allow  for  the  delegation  of 


authority  to  various  Division  of 
Supervision  persotmel  to  initiate 
termination  of  insurance  actions 
pursuant  to  12  U.S.C  1818(a).  However, 
it  replaces  the  obsolete  term,  "order  of 
correction",  with  the  current  term, 
"notification  to  primary  regulator",  and 
provides  that  the  delegates  may  act 
when  the  insured  depository 
institution's  Tier  1  capital  is  less  than 
2%  of  its  total  assets,  which  is 
essentially  the  current  delegation 
updated  to  reflect  changes  in  the  capital 
regulations.  Paragraphs  (a)(2)  and  (a)(3) 
modify  the  certification  requirements  to 
conform  with  the  terminology  cvurently 
found  in  12  U.S.C.  1818(a). 

e.  Actions  pursuant  to  12  U.S.C. 
1818(b)  and  12  U.S.C.  1818(c)  (§§303.9 
(b)  and  (c)).  TTiese  sections  have  been 
changed  to  provide  delegations  of 
authority  to  both  the  Director  of  the 
Division  of  Supervision  and  the  Director 
of  the  Division  of  Comphance  and 
Consumer  Affiairs  to  initiate  actions 
pursuant  to  sections  8  (b)  and  (c)  of  the 
Act  as  appropriate.  The  amendment  also 
provides  for  the  joint  issuance  of  notices 
and  orders  by  the  Divisjon  of 
Supervision  and  the  Division  of 
Comphance  and  Consumer  Affairs  when 
both  safety  and  soundness  and 
consumer  compliance  matters  will  be 
addressed  in  the  action. 

f.  Actions  pursuant  to  12  U.S.C. 
1818(e)  (§  303.9(d)).  hi  this  section,  the 
term  "individual"  is  replaced  with  the 
current  terminology,  "institution- 
affiliated  party."  The  section  has  also 
been  revised  to  provide  delegations  of 
authority  to  both  the  Director  of  the 
Division  of  Supervision  and  the  Director 
of  the  Division  of  Comphance  and 
Consumer  Affairs  and,  where  confirmed 
in  writing,  to  an  associate  director  to 
issue  notices  of  intent  to  remove  from 
office  pursuant  to  12  U.S.C.  1818(e).  The 
amendment  also  provides  for  the  joint 
issuance  of  notices  and  orders  by  the 
Division  of  Supervision  and  the 
Division  of  Compliance  and  Consiuner 
Affairs  when  both  safety  and  soundness 
and  consumer  compliance  matters  will 
he  addressed  in  the  action. 

g.  Actions  pursuant  to  12  U.S.C. 
1818(g)  (§  303.9(e)).  The  delegations 
have  been  revised  to  provide  delegated 
authority  to  the  Director  of  the  Division 
of  Supervision  and  the  Director  of  the 
Division  of  Compliance  and  Consumer 
Affairs  to  issue  orders  of  suspension  or 
prohibition  pursuant  to  section  8(g)  of 
the  Federal  Deposit  Insurance  Act  (FDI 
Act).  The  amendment  also  provides  for 
the  joint  issuance  of  such  orders  by  the 
Division  of  Supervision  and  the 
Division  of  Compliance  and  Consumer 
Affairs  when  both  safety  and  soundness 
and  consumer  comphance  matters  will 


be  addressed  in  the  action.  T%e  language 
has  also  been  revised  to  conform  with 
the  statute  as  it  ciuxently  reads.  Hence, 
the  reference  to  "indicted  director, 
officer  or  person  participating  in  the 
conduct  of  the  affairs"  has  been 
replaced  with  "institution-affiliated 
party  who  is  charged  in  any 
information,  indictment,  or  complaint 
as  set  forth  in  section  8(g)  of  the  Act" 

h.  Civil  money  penalty  actions 
(§ 303.9(g)).  Current  §  303.9  delegates  to 
the  Director  of  the  Division  of 
Supervision  and.  where  confirmed  in 
writing,  an  associate  director  the 
authority  to  issue  notices  of  assessment 
of  civil  money  penalties.  The 
amendment  provides  an  additional 
delegation  of  authority  to  the  Director  of 
the  Division  of  Compliance  and 
Consumer  Affairs  and,  where  confirmed 
in  writing,  to  an  associate  director  of 
that  division.  The  amendment  also 
provides  for  the  issuance  of  joint  notices 
of  assessment  of  civil  money  penalties 
by  the  Division  of  Superv  ision  and  the 
Division  of  Compliance  and  Consumer 
Affairs  when  both  safety  and  soundness 
and  consumer  comphance  matters  will 
be  addressed  in  the  action. 

i.  Investigations  and  examinations 
pursuant  to  12  U.S.C.  lB20(c) 
(§303.9(i)).  Current  §  303.9  provides  a 
delegation  to  the  Director  of  the 
Division  of  Supervision  or  the  Director 
of  the  Division  of  Liquidation  and. 
where  confirmed  in  writing,  to  an 
associate  director  or  the  appropriate 
regional  director  or  deputy  regional 
director  and  the  General  Counsel  or  his 
de.«;ignee  to  issue  an  order  of 
investigation  pursuant  to  section  10(cJ 
of  the  Act  This  section  has  been 
amended  to  include  a  delegation  of 
authority  to  the  Director  of  the  Division 
of  Comphance  and  Consumer  Affairs 
and,  where  confirmed  in  writing,  to  the 
appropriate  regional  manager  of  that 
division.  The  amendment  also  provides 
for  the  joint  issuance  of  an  order  of 
investigation  by  the  Director  of  the 
Division  of  Supervision  and  the  Director 
of  the  Division  of  Comphance  and 
Consumer  Affairs  when  both  safety  and 
soundness  and  consumer  compliance 
matters  will  be  a  subject  of  the 
investigation.  The  reference  to  "Ehvision 
of  Liquidation"  has  been  changed  to 
"Division  of  Depositor  and  Asset 
Services"  to  reflect  an  earher  title 
change  for  that  division.  The  reference 
to  the  relevant  FDIC  regulation  is 
updated  to  specify  the  current  citation, 
which  is  subpart  K  of  part  308. 

j.  Actions  pursuant  to  the  Truth  in 
Lending  Act  (§303.9(j)).  This  section  has 
l)een  amended  to  provide  delegations  of 
authority  to  the  Director  of  the  Division 
of  Comphance  and  Consumer  Affairs 
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and  the  appropriate  regional  manager  in 
that  division  and  to  eliminate  existing 
delegations  to  the  Director  and  other 
personnel  of  the  Division  of 
Supervision.  The  scope  of  the 
delegation  to  regional  managers  has 
been  broadened  to  allow  regional 
managers  to  deny  any  request  for  relief 
from  the  requirements  for 
reimbursement  under  the  Truth  in 
Lending  Act  up  to  $25,000  instead  of 
SIO.OOO. 

k.  Unilateral  settlement  offers 
(§303.9(k))  and  acceptance  of  written 
agreements  (§303.9(1)).  These  sections 
have  been  amended  to  include 
delegations  of  authority  to  the  Director 
and  an  associate  director  of  the  Division 
of  Compliance  and  Consxuner  Affairs. 
Section  303. 9(k)  has  also  been  amended 
to  provide  that,  in  cases  where  a 
proceeding  was  issued  jointly  by  DOS 
and  DCA,  both  Directors,  or  their 
designees,  must  agree  to  accept,  deny  or 
enter  into  any  negotiations  for  unilateral 
settlement  offers.  Section  303.9(1)  has 
also  been  amended  to  provide  that  in 
cases  where  both  safety  and  soundness 
and  consumer  compliance  matters  are 
addressed,  joint  WTitten  agreements  may 
be  entered  into.  Section  303.9(1)(2)  has 
further  been  amended  to^jroaden  the 
scope  of  authority  delegated  to  both 
directors,  and  where  confirmed  in 
writing  by  either  director,  to  an 
associate  director,  to  accept  or  enter  into 
written  agreements  pertaining  to  any 
safety  and  soundness  or  consumer 
compliance  matter  which  may  be 
addressed  by  section  8(b)  of  the  FDI  Act 
or  any  other  provision  of  the  FDI  Act 
which  addresses  safety  and  soundness 
or  consumer  compliance  matters. 

1.  Modifications  and  terminations  of 
enforcement  actions  (§  303. 9(m)). 
Section  303. 9(m)  has  been  amended  to 
provide  a  delegation  of  authority  to  the 
Dirccto."-  nf  the  Division  of  Compliance 
and  Consumer  Affairs  and,  where 
confirmed  in  writing,  the  appropriate 
associate  director  and  regional  manager 
to  terminate  actions  initiated  and  orders 
issued  under  12  U.S.C.  1818  (b)  or  (c) 
when  the  depository  institution  has 
failed  or  merged.  The  delegated 
authority  to  modify  or  terminate  other 
actions  not  specifically  addressed 
remains  unchanged,  but  language  is 
added  to  clarify  that  notifications.and 
notices  are  included  in  the  types  of 
actions  that  may  be  acted  upon  under 
this  section.  The  concurrent 
certification  requirement  for 
terminations  and  modifications  remains 
substantially  unchanged. 

m.  Enforcement  of  outstanding  orders 
(§303.9(n)).  This  section  has  been 
amended  to  include  consultation  by  the 
General  Counsel  or  designee  with  the 


V. 


irector,  an  associate  director  or 
ibgional  manager  of  the  Division  of 
( :ompliance  and  Consumer  Affairs  prior 
t  >  the  initiation  of  any  action  to  enforce 
(  srtain  outstanding  orders. 

i .  Applications  and  Enforcement 
I  letters  Where  Authority  Is  Not 
I  felegated(§  303.10) 

Authority  not  specifically  delegated  is 
I  Gained  by  the  Board  of  Directors 
(i  303.10(a)(2)).  This  section  has  been 
6  mended  to  include  references  to  the 
I  irector,  associate  director  and  regional 
r  lanager  in  the  Division  of  Compliance 
a  nd  Consumer  Affairs. 

A .  Confirmation,  Limitations, 
I  escissions,  and  Special  Cases 
(  (303.11) 

Action  under  delegated  authority  not 
I  landated  (§  303.11(b)).  This  section  has 
1  een  amended  to  include  references  to 
t  le  Director,  associate  director  and 
r  jgional  manager  in  the  Division  of 
C  ompliance  and  Consiuner  Affairs. 

i  .  Amendment  to  Part  338 

Fart  338  is  amended  by  changing  the 
a  ddress  on  the  Equal  Housing  Lender 
F  oster  contained  in  §  338.4(b)  of  the 
F  DIC's  regulations,  12  CFR  338.4(b).  to 
r  iflect  the  name  of  the  new  Division  of 
C  ompliance  and  Consumer  Affairs. 

I  xemption  From  Public  Comment 

Rules  of  agency  organization, 
{ rocedure  or  practice  are  exempt  from 
I  ublic  comment  requirements  of  section 
5  53  of  the  Administrative  Procedure  Act 
( i  U.S.C.  553(b)(A)).  The  FDIC  believes 
t  lat  it  is  unnecessary  to  seek  public 
c  amment  in  this  case  because  these 
a  mendments  concern  rules  of  agency 
c  rganization,  procedure  or  practice 
\  hich  fall  wi-Uiin  this  exemption. 
'  herefore,  the  amendments  are  being 
i  ;sued  as  a  final,  rather  than  proposed, 
r  lie. 

I  ffective  Date  of  Amendments    " 

Section  553  of  the  Administrative 
I  rocedure  Act  (5  U.S.C.  553)  generally 
I  jquires  that  a  final  rule  be  published  30 
c  ays  prior  to  its  effective  date,  subject 
t )  certain  exceptions.  One  such 
i  xception  is  that  if  an  agency  finds  good 
c  ause  for  making  a  rule  immediately 
€  ffective  and  publishes  the  basis  for 
s  jch  finding,  then  the  rule  need  not  be 
{  ublished  30  days  prior  to  its  effective 
(  ate.  5  U  S.C.  553(d)(3).  These 
a  mendments  merely  concern  internal 
(  elegations  of  authority  and  do  not 
i  ffect  any  substantive  rights.  Therefore, 
t  le  FDIC  Board  of  Directors  finds  good 
(  ause  to  waive  the  30-day  delayed 
« ffective  date  in  order  to  quickly 
« ffectuate  the  corporate  reorganization 


and  to  provide  the  new  Division  of 
Compliance  and  Consumer  Affairs  with 
appropriate  legal  authority  to  carry  out 
its  functions  and  duties. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  require  any 
collections  of  information  pursuant  to 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
Accordingly,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Authority 

These  amendments  are  promulgated 
under  the  FDIC's  general  authority  to 
prescribe,  through  its  Board  of  Directors, 
such  rules  and  regulations  as  it  may 
deem  necessary  to  carry  out  the 
provisions  of  the  Federal  Deposit 
Insurance  Act  or  any  other  law  which 
the  FDIC  has  the  responsibility  of 
administering  or  enforcing  (except  to 
the  extent  that  authority  to  issue  such 
rules  and  regulations  has  been  expressly 
and  exclusively  granted  to  any  other 
regulatorv  agencv).  12  U.S.C.  1819(a) 
(Tenth).  ' 

List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks,  banking.  Insured 
depository  institutions,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  338 

Advertising,  Banks,  banking.  Civil 
rights.  Credit,  Fair  housing,  Mortg.iges. 
Reporting  and  recordkeeping 
requirements,  Signs  and  symbols. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  hereby 
amends  parts  303  and  338  of  title  12  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  303— APPLICATIONS. 
REQUESTS,  SUBMITTALS. 
DELEGATIONS  OF  AUTHORITY.  AND 
NOTICES  REQUIRED  TO  BE  FILED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378,  1813, 1815. 1816. 
1817(a)(2)(bl,  1817(1),  1818. 1819  ("Seventh." 
"Eighth"  and  "Tenth").  1828, 1831e,  1831o, 
1831p-l(a);  15  U.S.C.  1607. 

2.  Section  303.0  is  revised  to  read  as 
follows: 

§  303.0    Scope  and  definitions. 

(a)  Scope.  This  part  prescribes: 
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(1 )  Where  applications,  requests,  and 
notices  required  to  be  filed  by  statute  or 
regulation  (hereinafter,  collectively, 
applications)  should  be  filed; 

(2)  The  contents  of  the  application 
when  the  application  is  to  be  made  by 
letter; 

(3)  The  location  where  forms  and 
instructions  may  be  obtained  when  the 
apphcation  is  to  be  made  on  a  form. 
This  part  also  prescribes  procedures  to 
be  followed  by  both  the  FDIC  and 
applicants  during  the  process  of 
consideration  of  an  application;  and 

(4)  Finally,  this  part  sets  forth 
delegations  of  authority  by  the  FDIC's 
Board  of  Directors  to  the  Director  of  the 
Division  of  Supervision  and  the  Director 
of  the  Division  of  Compliance  and 
Consumer  Affairs,  to  their  associate 
directors,  to  the  regional  directors  and 
deputy  regional  directors  of  the  Division 
of  Supervision,  and  to  the  regional 
managers  of  the  Division  of  Compliance 
and  Consumer  Affairs  to  act  on  certain 
applications  and  other  matters  pursuant 
to  the  conditions,  where  applicable,  that 
limit  such  delegations. 

(b)  Definitions.  For  purposes  of  this 
part: 

(1)  Corporation  or  FDIC.  The  terms 
Corporation  or  FDIC  shall  mean  the 
Federal  Deposit  Insurance  Corporation. 

(2)  Division  or  DOS.  The  terms 
division  or  DOS  shall  mean  the  Division 
of  Supervision,  or  in  the  event  the 
Division  of  Supervision  is  reorganized, 
such  successor  division. 

(3)  DCA.  The  tenn  DCA  shall  mean 
the  Division  of  Comphance  and 
Consumer  Affairs,  or  in  the  event  the 
Division  of  Compliance  and  Consumer 
Affairs  is  reorganized,  such  successor 
division. 

(4)  Director  (DOS).  The  term  Director 
(DOS)  shall  mean  the  Director  of  the 
Division  of  Supervision,  or  in  the  event 
the  title  of  Director  of  the  Division  of 
Supervision  becomes  obsolete,  any 
official  of  equivalent  or  higher 
authority. 

(5)  Director  (DCA).  The  term  Director 
(DCA)  shall  mean  the  Director  of  die 
Division  of  Compliance  and  Consumer 
Affairs,  or  in  the  event  the  title  of 
Director  of  the  Division  of  Comphance 
and  Consumer  Affairs  becomes  obsolete! 
any  official  of  equivalent  or  higher 
authority. 

(6)  Associate  director.  The  term 
associate  director  shall  mean  any 
associate  director  of  the  Division  of 
Supervision  or  the  Division  of 
Compliance  and  Consumer  Affairs,  as 
appropriate,  or  in  the  event  the  title  of 
associate  director  becomes  obsolete,  any 
official  of  equivalent  authority  within 
the  respective  divisions. 


(7)  Regional  director.  The  term 
regional  director  shall  mean  any 
regional  director  of  the  Division  of 
Supervision,  or  in  the  event  the  title  of 
regional  director  becomes  obsolete,  any 
official  of  equivalent  authority  within 
the  Division  of  Supervision. 

(8)  Deputy  regional  director.  The  term 
deputy  regional  director  shall  mean  any 
deputy  regional  director  of  the  Division 
of  Supervision,  or  in  those  FDIC  regions 
where  there  is  no  deputy  regional 
director,  an  assistant  regional  director. 
In  the  event  the  title  of  deputy  regional 
director  or  assistant  regional  director 
becomes  obsolete,  the  term  deputy 
regional  director  shall  mean  any  official 
of  equivalent  authority  within  tlie  same 
FDIC  region  of  the  Division  of 
Super\'ision. 

(9)  Regional  manager.  The  term 
regional  manager  shall  mean  any 
regional  manager  in  the  Division  of 
Compliance  and  Consumer  Affairs,  or  in 
the  event  the  title  of  regional  manager 
becomes  obsolete,  any  official  of 
equivalent  authority  within  the  Division 
of  Cojnpliance  and  Consumer  Affairs. 

(10)  Associate  General  Counsel  for 
Compliance  and  Enforcemerit.  The  term 
Associate  General  Counsel  for 
Compliance  and  Enforcement  shall 
mean  the  head  of  the  Com.pliance  and 
Enforcement  Section  of  the  Legal 
Division  of  die  FDIC.  or  in  the  event  the 
title  of  Associate  Genera!  Counsel  for 
Compliance  and  Enforcement  becomes 
obsolete,  any  official  of  equivalent 
authority  within  the  Legal  Division.  Tlie 
authority  delegated  to  the  Associate 
General  Counsel  for  Compliance  and 
Enforcement  may  be  exercised  by  the 
Deputy  General  Counsel  for  Supervision 
and  Legislation  or  a  counsel  in  the 
Comphance  and  Enforcement  Section  in 
the  Washington.  D.C.  office. 

(11)  Regional  counsel.  The  term 
regional  counsel  shall  mean  a  regional 
counsel  of  the  Legal  Division,  or  in  the 
event  the  title  of  regional  counsel 
becomes  obsolete,  any  official  of 
equivalent  authority  within  the  Legal 
Division.  The  authority  delegated  to  a 
regional  counsel  may  be  exercised  by  a 
deputy  regional  counsel,  a  counsel,  or 
any  official  of  equivalent  or  higher 
authority  in  the  Compliance  and 
Enforcement  Section  of  the  Legal 
Division. 

(12)  Appropriate  FDIC  region, 
appropriate  FDIC  regional  office, 
appropriate  regional  director, 
appropriate  deputy  regional  director, 
appropriate  regional  manager, 
appropriate  regional  counsel.  The  terms 
appropriate  FDIC  region,  appropriate 
FDIC  regional  office,  appropriate 
regional  director,  appropriate  deputy 
regional  director,  appropriate  regional 


manager,  and  appropriate  regional 
counsel  shall  refer  to  the  FDIC  region, 
the  regional  director,  the  deputy 
regional  director,  the  regional  manager, 
and  the  regional  counsel,  respectively, 
of  the  FDIC  region  in  which: 

(i)  The  applicant  depositor)- 
institution,  the  proposed  or  newly 
organized  nonmember  bank  or  savings 
association,  the  insured  branch  of  a 
foreign  bank,  the  resulting  or  assuming 
depository  institution,  or  the  bank  in 
which  stock  is  being  acquired,  as 
appropriate,  is  or  will  be  located;  or 

(ti)  A  depMjsitory  Lastitution — 

(A)  Which  is  the  subject  of  an 
administrative  action;  or 

(B)  With  which  an  individual  who  is 
the  subject  of  an  administrative  action  is 
associated,  is  located. 

(13)  Act.  The  term  the  Act  shall  mean 
the  Federal  Deposit  Insurance  Act  (12 
IJ..S.C.  1811  etseq.). 

[^4)  Institution-affiliated  party.  The 
term  institution-affiliated  party  shall 
have  the  same  meaning  as  provided  in 
section  3(u)  of  the  Act  (12  U.S.C. 
1813(u)). 

(15)  Notification  to  primary  regulator. 
The  term  notification  to  primary 
regulator  shall  mean  a  notice  required 
unoer  section  8(a)(2)(A)  of  the  Act  (12 
U.S.C.  1818(a)(2)(A)). 

(16)  Section  8(a)  order.  The  term 
section  8(a)  order  shall  mean  an  order 
terminating  the  insured  status  of  a 
depositor)'  institution  under  section  8(a) 
of  the  Act  (12  U.S.C.  1818(a)). 

(17)  Notice  of  charges.  The  term 
notice  of  charges  shall  mean  a  notice  of 
charges  and  of  hearing  setting  forth  the 
allegations  of  unsafe  or  unsound 
practices  and/or  violations  and  fixing 
the  time  and  place  of  the  hearing  issued 
under  .section  8(b)  of  the  Act  (12  U.S.C 
1818(b)). 

(18)  Section  8(b)  order  and  cease-and- 
desist  order.  The  terms  section  8(b) 
order  and  cease-and-desist  order  shall 
mean  a  final  order  to  cease  and  desist 
issued  under  section  8(b)  of  the  Act  (12 
U.S.C.  1818(b)). 

(19)  Section  8(c)  order  and  temporary 
cease-and-desist  order.  The  terms 
section  8(c)  order  and  temporary  cease- 
and-desist  order  shall  mean  a  temporary 
order  to  cease  and  desist  issued  under 
section  8(c)  of  the  Act  (12  U.S.C. 
1818(c)). 

(20)  Section  8(e)  order.  The  term 
section  8(e)  order  shall  mean  a  final 
order  of  removal  or  prohibition  issued 
under  section  8(e)  of  the  Act  (12  U.S.C. 
1818(e)). 

(21)  Section  8(e)(3)  order  and 
temporary  order  of  suspension.  Th«; 
terms  section  8(e)(3)  order  and 
temporary  order  of  suspension  shall 
mean  a  temporary  order  of  suspension 
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or  prohibition  issued  under  section 
3(e)(3)  of  the  Act  (12  U.S.C.  1818(e)(3)). 

(22)  Section  8(g)  order.  The  term 
section  8(g)  order  shall  mean  an  order  of 
suspension  or  prohibition  issued  under 
section  8(g)  of  the  Act  (12  U.S.C. 
1818(g)). 

(23)  Remote  service  facility.  The  term 
remote  serw'ce/acj/jly  shall  mean  an 
automated  teller  machine,  cash 
dispensing  machine,  point-of-sale 
terminal,  or  other  remote  electronic 
facility  where  deposits  are  received, 
checks  paid,  or  money  lent. 

(24)  Notice  of  assessment  of  civil 
money  penalties.  The  term  notice  of 
assessment  of  civil  money  penalties 
shall  mean  a  notice  of  assessment  of 
civil  penalties,  findings  of  fact  and 
conclusions  of  law,  and  order  to  pay 
issued  pursuant  to  sections  7(a)(1), 
7(j)(15),  6{i\oT  18(j)  of  the  Act  (12  U.S.C. 
1817(a)(1),  1817(j)(15),  1818(i).  or 
1828(j)),  section  106(b)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1972), 
section  910(d)  of  the  International 
Lending  Supervision  Act  of  1983  (12 
U.S.C.  3909),  or  any  other  provision  of 
law  providing  for  the  assessment  of  civil 
money  penalties  by  the  FDfC. 

(25)  Amended  order  to  pay.  The  term 
amended  order  to  pay  shall  mean  an 
order  to  forfeit  and  pay  civil  money 
penalties,  the  amount  of  which  has  been 
changed  from  that  assessed  in  the 
original  notice  of  assessment  of  civil 
money  penalties. 

(26)  Book  capital.  The  term  book 
capital  shall  mean  total  equity  capital 
which  is  comprised  of  perpetual 
preferred  stock,  common  stock,  surplus, 
undivided  profits  and  capital  reserves, 
as  those  items  are  defined  in  the 
instructions  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  for  the  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  for  insiu^d  banks. 

(27)  Tier  1  capital.  The  term  Tier  1 
capital  shall  have  the  same  meaning  as 
provided  in  §  325. 2(m)  of  this  chapter 
(12CFR325.2(m)). 

(28)  Total  assets.  The  term  total  assets 
shall  have  the  same  meaning  as 
provided  in  §  325. 2(n)  of  this  chapter 
(12CFR325.2(n)). 

(29)  Adjusted  Part  325  total  assets. 
The  term  adjusted  Part  325  total  assets 
shall  mean  adjusted  12  CFR  part  325 
total  assets  as  calculated  and  reflected 
in  the  FDIC's  Reports  of  Examination. 

(30)  Protest.  The  term  protest  shall 
include  any  comment  from  the  public 
which  raises  a  negative  issue  relative  to 
the  Community  Reinvestment  Act  (12 
U.S.C.  2901  et  seq.),  whether  or  not  it 
is  labeled  a  protest  and  whether  or  not 
a  hearing  is  requested;  however,  the 
term  protest  shall  not  include  any  such 
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:omment  which  the  appropriate 
egional  manager  determines  to  be 
irivolous,  or  to  have  been  filed  for 
:ompetitive  reasons  by  a  financial 
nstitution,  or  to  have  been  filed 
}rimarily  as  a  means  of  delaying  action 
)n  the  application,  or  any  comment 
vhich  raises  negative  Community 
Reinvestment  Act  issues  between  the 
:ommenter  and  the  applicant  that  have 
)een  resolved. 

(31)  Standard  conditions.  The  term 
standard  conditions  refers  to  conditions 
hat  any  delegate  may  include  as  a 
natter  of  routine  in  an  order  approving 
m  application,  whether  or  not  the 
ipplicant  has  agreed  to  their  inclusion, 
'he  following  conditions,  or  variations 
hereof,  are  standard  conditions: 

(i)  That  the  applicant  has  obtained  all- 
lecessary  and  final  approvals  from  the 
ippropriate  state  authority  or  other 
tpplicable  authority; 

(ii)  That  if  the  transaction  does  not 
ake  effect  within  a  specified  time  limit, 
)r  unless,  in  the  meantime,  a  request  for 
ui  extension  of  time  has  been  approved, 
he  consent  granted  shall  expire  at  the 
nd  of  the  said  time  period; 

(iii)  That  until  the  conditional 
ommitment  of  the  FDIC  becomes 
jffective,  the  FDIC  retains  the  right  to 
titer,  suspend  or  withdraw  its 
:ommitment  should  any  interim 
ievelopment  be  deemed  to  warrant  such 
iction;  and 

(iv)  In  the  case  of  a  merger  transaction 
as  defined  in  §  303.7(b)(1)),  including  a 
jhantom  merger  or  reorganization,  that 
he  proposed  transaction  not  be 
consummated  before  the  thirtieth 
calendar  day  after  the  date  of  the  order 
ipproving  the  merger. 

(c)  Powers.  (1)  Authority  delegated  to 
Director  (DOS)  and  Director  (DCA).  For 
)urposes  of  this  part,  any  authority 
delegated  to  the  Director  (DOS)  or  the 
Director  (DCA)  may  also  be  exercised  by 
;he  Executive  Director,  Divisions  of 
"ompliance.  Resolutions  and 
supervision,  or  in  the  event  the  title  of 
executive  Director,  Divisions  of 
[Compliance,  Resolutions  and 
Supervision  becomes  obsolete,  any 
afficial  of  equivalent  authority. 

(2)  Authority  delegated  to  regional 
manager.  For  purposes  of  this  part,  and 
where  confirmed  in  writing,  any 
authority  delegated  to  the  regional 
nanager  may  also  be  exercised  by  his  or 
ler  principal  assistant. 

(d)  Construction.  Any  singular  term 
includes  the  plural,  and  the  plural 
includes  the  singular,  if  such  use  would 
be  appropriate.  Any  use  of  the 
masculine,  feminine,  or  neuter  gender 
shall  encompass  all  three,  if  such  use 
would  be  appropriate. 


§303.4    [Amended] 

3.  Section  303.4(b)(1)  is  amended  by 
removing  the  words  "of  the  Division  of 
Supervision"  after  the  word  "Director" 
in  the  last  sentence  and  adding  in  lieu 
thereof  the  word  "(DOS)". 

§303.5    [Amended] 

4.  Section  303.5(e)  introductory  text  is 
amended  by  removing  the  words 
"Division  of  Supervision"  before  the 
words  "regional  director"  and  adding  in 
lieu  thereof  the  word  "DOS". 

5.  In  §  303.6.  paragraph  (b)  is  revised; 
by  removing  the  word  "and"  at  the  end 
of  paragraph  (e)(l)(i),  removing  the 
period  at  the  end  of  paragraph  (e)(l)(ii) 
and  adding  ";  and"  in  its  place, 
designating  the  concluding  text  of 
paragraph  (e)(1)  as  paragraph  (e)(l)(iii) 
and  revising  it.  and  revising  paragraph 
(e)(2);  amending  paragraph  (i)(3)  by 
adding  the  word  "(DOS)"  after  the  word 
"Director";  and  amending  footnote  7  in 
paragraph  (k)(2)  by  adding  the  word 
"(DOS)"  after  the  word  "Director",  to 
read  as  follows: 

§  303.6    Application  procedures. 

•  ^  *        •        •        • 

(b)  Investigations  and  examinations. 
With  respect  to  all  applications, 
requests,  or  submittals,  the  Board  of 
Directors,  or  the  Director  (DOS)  or  the 
Director  (DCA),  or  their  associate 
directors,  or  the  appropriate  regional 
director,  or  the  appropriate  deputy 
regional  director,  or  the  appropriate 
regional  manager  acting  under  delegated 
authority  may  require  any  investigation 
or  examination,  or  both,  to  be  performed 
as  deemed  appropriate.  Upon  receipt  of 
the  report  of  any  investigation  or 
examination  and  any  recommendations 
based  on  the  report,  the  Board  of 
Directors,  or  either  director,  or  their 
associate  directors,  or  the  regional 
director,  or  the  deputy  regional  director, 
or  the  regional  manager  acting  within 
the  scope  of  delegated  authority  will 
take  any  action  determined  necessarj-  or 
appropriate  under  the  circumstances. 

•  *        •        •        • 

(e)  *   *    • 

(1)*   *   • 

(iii)  A  petition  or  request  relating  to 
a  safety  and  soundness  matter  should  be 
filed  with  the  appropriate  regional 
director.  A  petition  or  request  relating  to 
compliance  with  consumer  protection, 
fair  lending,  community  reinvestment  or 
civil  rights  laws  should  be  filed  with  the 
appropriate  regional  manager.  If  a 
particular  insured  depository  institution 
or  insured  branch  of  a  foreign  bank  was 
not  the  subject  of  the  application, 
petition,  or  request  on  which 
reconsideration  is  sought,  the  petition 
should  be  filed  with  the  Executive 


Secretary  of  the  FDIC  at  the  FDIC's 
Washington,  DC  office. 

(2)  (i)  The  Director  (DOS)  or  the 
Director  (DCA)  or,  where  confirmed  in 
writing  by  the  appropriate  Director,  an 
associate  director,  or  the  appropriate 
regional  director  or  deputy  regional 
director,  or  the  appropriate  regional 
manager,  or,  in  the  case  of  a  petition  for 
reconsideration  filed  with  the  Executive 
Secretary,  the  General  Counsel  or  his  or 
her  designee,  shall  determine  whether 
the  petition  for  reconsideration  satisfies 
paragraphs  (e)(l)(i)  and  (ii)  of  this 
section  and  shall  promptly  notify  the 
petitioner  of  such  determination. 

(ii)  If,  pursuant  to  paragraph  (e)(2)(i) 
of  this  section,  a  petition  for 
reconsideration  is  determined  not  to 
satisfy  paragraphs  (e)(l)(i)  and  (ii)  of 
this  section,  an  applicant  may  appeal 
such  decision  to  the  appropriate 
Director,  and  where  confirmed  in 
writing  by  that  Director,  to  an  associate 
director,  or,  in  the  case  of  a  petition  for 
reconsideration  filed  with  the  Executive 
Secretary,  to  the  Chairperson  of  the 
FDIC  or  his  or  her  designee.  An 
apphcant  may  not  submit  additional 
information  or  evidence  with  the  appeal 
and  the  determination  by  the 
appropriate  Director  or  associate 
director,  or  the  Chairperson  of  the  FDIC 
or  his  or  her  designee  whether  the 
petition  satisfies  paragraphs  (e)(l)(i)  and 
(ii)  of  this  section  is  final,  and  not 
appealable  to  the  Board  of  Directors. 

(iii)  If  a  petition  for  reconsideration  is 
determined  to  satisiy  paragraphs  (e)(l)(i) 
and  (ii)  of  this  section,  then  the 
previously  denied  application,  petition, 
or  request  will  be  reconsidered: 

(A)  By  the  Board  of  Directors  if 
originally  denied  by  the  Board  of 
Directors;  or 

(B)  By  the  appropriate  director,  or 
where  confirmed  in  WTiting  by  the 
director,  by  an  associate  director,  if 
originally  denied  by  the  director, 
associate  director,  regional  director, 
deputy  regional  director,  or  regional 
manager. 

(iv)  Decisions  by  either  director  Or 
their  associate  directors  on  petitions  for 
reconsideration  are  final  and  not 
appealable  to  the  Board  of  Directors. 
•        •        •        •        • 

§303.7    [Amended) 

6.  Section  303.7  is  amended  by: 

a.  Amending  the  section  heading  by 
removing  the  words  "of  the  Division  of 
Supervision"  after  the  word  "Director" 
and  adding  in  lieu  thereof  the  word 
"(DOS)"; 

b.  Adding  the  word  "(DOS)"  after  the 
word  "Director"  the  first  time  it  appears 
in  the  following  places: 


(1)  303.7(a)(l)(i),  (a)(l)(ii),  (a){2)(i)  and 
(a)(2)(ii) 

(2)  303.7(b)(1).  (b)(2)  and  (b)(9) 

(3)  303.7(c)(1)  and  (c)(3) 

(4)  303.7(d)(l)(i),  (d)(2)(i)  and  (d)(3) 

(5)  303.7(e)(1)  and  (e)(2)(i) 

(6)  303.7(f)(1),  (f)(2),  (0(3)(i).  (f)(3)(ii). 
(f)(3)(iii),  mm)  and  (f)(5) 

c.  Removing  the  word  "Director"  and 
inserting  in  lieu  thereof  the  word 
"director"  the  second  time  it  appears  in 
the  following  places: 

(1)  303.7(a){l)(i),  (a)(l){ii),  (a)(2)(i)  and 
(a)(2)(ii) 

(2)  303.7(b)(1),  {b)(2)  and  {b)(9) 

(3)  303.7(c)(1)  and  (c)t3) 

(4)  303.7(d)(l)(i).  (d)(2){i)  and  {d)(3) 

(5)  303.7(e)(1)  and  (e)(2)(i) 

(6)  303.7(0(1).  (f)(3)(i),  (0(3)(ii), 
(f)(3)(iii).  mm)  and  (f)(5) 

d.  Removing  the  citation 
"303.0(b)(26)"  and  adding  in  lieu 
thereof  the  citation  "303.0(b)(31)"  in  the 
following  places: 

(1)  303.7(a){l)(i).  (a)(2)(i)  and 
(a)(2)(ii)(B) 

(2)  303.7(b)(8) 

(3)  303.7(d)(4)(xii) 

(4)  303.7(0(6) 

e.  Removing  the  citation 
"303.0(b)(25)"  and  adding  in  lieu 
thereof  the  citation  "303.0(b)(30)"  in  the 
following  places: 

(1)  303.7(a)(l)(iii)(D) 

(2)  303.7(b)(5) 

(3)  303.7(d)(l)(iii)(A) 

§303.8    [Amended] 

7.  Section  303.8  is  amended  by: 

a.  Adding  the  word  "(DOS)"  after  the 
word  "Director"  the  first  time  it  appears 
in  the  following  places:  • 

(1)  303.8(a)(1) 

(2)  303.8(b)(1) 

(3)  303.8(c) 

(4)  303.8(e) 
(5)303.8(0(1) 

(6)  303.8(g)(1)  and  (g)(2) 

(7)  303.8(h) 

(8)  303.8(i)(l)  and  (i)(2) 

b.  Removing  the  word  "Director"  and 
adding  in  lieu  thereof  the  word 
"director"  the  second  time  it  appears  in 
the  following  places: 

(1)  303.8(a)(1) 

(2)  3Q3.8(b)(l) 

(3)  303.8(c) 

(4)  303.8(e) 

(5)  303.8(0(1) 

(6)  303.8(g)(1) 

(7)  303.8(h) 

(8)  303.8(i)(l)  and  (i)(2) 

8.  Section  303.9  is  revised  to  read  as 
follows: 

§  303.9    Delegation  of  authority  to  act  on 
certain  enforcentent  matters. 

(a)  Actions  pursuant  to  section  8(a)  of 
the  Act  (12  U.S.C.  1818(a)).  (1) 


Authority  is  delegated  to  the  Director 
(DOS),  and  where  confirmed  in  writing 
by  the  director,  to  an  associate  director, 
or  to  the  appropriate  regional  director  or 
deputy  regional  director,  to  issue 
notifications  to  primary  regulator  when 
the  respondent  bank's  book  capital  is 
less  than  2%  of  total  assets;  Provided 
however.  That  authority  may  not  be 
delegated  to  the  regional  director  or 
deputy  regional  director  whenever  the 
respondent  bank  has  issued  any 
mandatory  convertible  debt  or  any  form 
of  Tier  2  capital  (such  as  limited  life 
preferred  stock/subordinated  notes  and 
debentures). 

(2)  Authority  is  delegated  to  the 
Director  (DOS),  and  where  confirmed  in 
WTiting  by  the  director,  to  an  associate 
director,  to  issue  notifications  to 
primary  regulator  when  the  respondent 
bank's  adjusted  Tier  1  capital  is  less 
than  2%  of  adjusted  part  325  total 
assets. 

(3)  The  authority  delegated  under 
paragraphs  (a)(1)  and  (2)  of  this  section 
shall  be  exercised  only  upon  concurrent 
certification  by  the  Associate  General 
Counsel  for  Compliance  and 
Enforcement,  or,  in  cases  where  a 
regional  director  or  deputy  regional 
director  issues  notifications  to  primar\' 
regulator,  by  the  appropriate  regional 
counsel,  that  the  allegations  contained 
in  the  findings  of  unsafe  or  unsound 
practices  or  conditions,  if  proven, 
constitute  a  basis  for  the  issuance  of  a 
notification  to  primary  regulator 
pursuant  to  section  8(a)  of  the  Act  (12 
U.S.C.  1818(a)). 

(b)  Actions  pursuant  to  section  8(b}  of 
the  Act  (12  U.S.C.  1818(b)).  (1) 
Authority  is  delegated  to  the  Director 
(DOS),  to  the  Director  (DCA).  and  where 
confirmed  in  writing  by  either  director, 
to  an  associate  director,  or  to  the 
appropriate  regional  director,  deputy 
regional  director  or  regional  manager  to 
issue: 

(i)  Notices  of  charges:  and, 

(ii)  Cease-and-desist  orders  (with  or 
without  a  prior  notice  of  charges)  where 
the  respondent  bank  or  individual 
respondent  consents  to  the  issuance  of 
the  cease-and-desist  order  prior  to  the 
filing  by  an  administrative  law  judge  of 
proposed  findings  of  fact,  conclusions  of 
law  and  recommended  decision  with 
the  Executive  Secretar>-  of  the  FDIC. 

(2)  The  Director  (DOS)  and  the 
Director  (DCA)  may  issue  a  joint  notice 
of  charges  or  cease-and-desist  order 
under  paragraph  (b)(1)  of  this  section, 
where  such  notice  or  order  addresses 
both  safety  and  soimdness  and 
consumer  compliance  matters.  A  joint 
nodce  or  order  will  require  the 
signatures  of  both  directors  or. 
alternatively,  the  signatures  of  the 


appropriate  regional  director  or  deputy 
regional  director  and  regional  manager. 

(3)  The  authority  delegated  under 
paragraphs  (b)(1)  and  (2)  of  this  section 
shall  be  exercised  only  upon  concurrent 
certification  by  the  Associate  General 
Counsel  for  Compliance  and 
Enforcement  or,  in  cases  where  a 
regional  director,  deputy  regional, 
director  or  regional  manager  issues  the 
notice  of  charges  or  the  stipulated  cease- 
and-desist  order,  by  the  appropri^e 
regional  counsel,  that  the  allegations 
contained  in  the  notice  of  charges,  if 
proven,  constitute  a  basis  for  the 
issuance  of  a  section  8(b)  order,  or  that 
the  stipulated  cease-and-desist  order  is 
authorized  under  section  8(b]  of  the  Act, 
and,  upon  its  effective  date,  shall  be  a 
cease-and-desist  order  which  has 
become  final  for  purposes  of 
enforcement  pursuant  to  the  Act. 

(c)  Actions  pursuant  to  section  8(c)  of 
the  Act  (12  U.S.C.  1818(c)).  (1) 
Authority  is  delegated  to  the  Director 
(DOS),  to  the  Director  (IXj\),  and  where 
confirmed  in  writing  by  either  director, 
to  an  associate  director,  to  issue 
temporary  cease-and-desist  orders. 

(2)  The  Director  (DOS)  and  the 
Director  (DCA)  may  issue  a  joint 
temporary  cease-and-desist  order  where 
such  order  addresses  both  safety  and 
soundness  and  consumer  compliance 
matters.  A  joint  notice  or  order  will 
require  the  signatures  of  both  directors 
or,  alternatively,  the  signatures  of  the 
appropriate  regional  director  or  deputy 
regional  director  and  regional  manager. 

(3)  The  authority  delegated  under 
paragraphs  (c)(1)  and  (2)  of  this  section 
shall  be  exercised  only  upon  conoirrent 
certification  by  the  Associate  General 
Counsel  for  Compliance  and 
Enforcement  that  the  action  is  not 
inconsistent  with  section  8(c)  of  the  Act 
(12  U.S.C.  1818(c))  and  the  temporary 
cease-and-desist  order  is  enforceable  in 
a  United  States  District  Court. 

(d)  Actions  pursuant  to  section  8(e)  of 
the  Act  (12  U.S.C.  1818(e)).  (1) 
Authority  is  delegated  to  the  Director 
(DOS)  or  the  Director  (DCA),  and  where 
confirmed  in  writing  by  the  director,  to 
an  associate  director,  to  issue: 

(i)  Notices  of  intention  to  remove  an 
institution-affiliated  party  from  office  or 
to  prohibit  an  institution-affiliated  party 
from  further  participation  in  the 
conduct  of  the  affairs  of  an  insured 
depository  institution  pursuant  to 
sections  8(e)(1)  and  (2)  of  the  Act  (12 
U.S.C.  1818(e)(1)  and  (2)),  and 
temporary  orders  of  suspension 
pursuant  to  section  8(e)(3)  of  the  Act  (12 
U.S.C.  1818(e)(3));  and 

(ii)  Orders  of  removal,  suspension  or 
prohibition  from  participation  in  the 
conduct  of  the  affairs  of  an  insured 
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iepository  institution  where  the 
nstitution-affiliated  party  consents  to 
he  issuance  of  such  orders  prior  to  the 
iling  by  an  administrative  law  judge  of 
iroposed  findings  of  fact,  conclusions  of 
aw  and  a  recommended  decision  with 
he  Executive  Secretary  of  the  FDIC. 

(2)  The  Director  (DOS)  and  the 
Director  (DCA)  may  issue  joint  notices 
ind  orders  pursuant  to  paragraph  (d)(1) 
)f  this  section  where  such  notice  or 
)rder  addresses  both  safety  and 
soundness  and  consumer  compliance 
natters.  A  joint  notice  or  order  will 
equire  the  signatures  of  both  directors 
)r  their  associate  directors. 

(3)  The  authority  delegated  under 
)aragraphs  (d)(1)  and  (2)  of  this  section 
ihall  be  exercised  only  upon  concurrent 
:ertification  by  the  Associate  General 
!k)unsel  for  Compliance  and 
Enforcement  that  the  allegations 
xintained  in  the  notice  of  intent,  if 
)roven,  constitute  a  basis  for  the 
ssuance  of  a  notice  of  intent  pursuant 

o  section  8(e)  of  the  Act,  or  that  the 
stipulated  section  8(e)  order  is  not 
nconsistent  with  section  8(e)  of  the  Act, 
ind,  upon  issuance,  shall  be  an  order 
vhich  has  become  final  for  purposes  of 
enforcement  pursuant  to  the  Act. 

(e)  Actions  pursuant  to  section  8(g)  of 
he  Act  (12  U.S.C.  1818(g)).  (1) 
Authority  is  delegated  to  the  Director 
DOS),  to  the  Director  (DCA),  and  where 
:onfirmed  in  writing  by  either  director, 
o  an  associate  director,  to  issue  orders 
)f  suspension  or  prohibition  to  an 
nstitution-affiliated  party  who  is 
:harged  in  any  information,  indictment, 
ir  complaint  as  set  forth  in  section  8(g) 
>f  the  Act  when  such  institution* 
if  filiated  party  consents  to  the 
lUspension  or  prohibition. 

(2)  The  Director  (DOS)  and  the 
Director  (DCA)  may  issue  joint  orders 
)ursuant  to  paragraph  (e)(1)  of  this 
lection  where  such  order  addresses  both 
lafety  and  soundness  and  consumer 
:ompliance  matters.  A  joint  order  will 
equire  the  signatures  of  both  directors 
)r  their  associate  directors. 

(3)  The  authority  delegated  under 
)aragraphs  (e)(1)  and  (2)  of  this  section 
hall  be  exercised  only  upon  concurrent 
:ertification  by  the  Associate  General 
Zounsel  for  Compliance  and 
Enforcement  that  the  action  taken  is  not 
nconsistent  with  section  8(g)  of  the  Act 
12  U.S.C.  1818(g))  and  the  order  is 
enforceable  in  a  United  States  District 
i^ourt  piu^uant  to  sections  8{i)  and  8(j) 
)f  the  Act  (12  U.S.C.  1818  (i)  and  (j)). 

(0  Actions  pursuant  to  section  8(p)  of 
he  Act  (12  U.S.C.  1818(p)).  (1) 
\uthority  is  delegated  to  the  Executive 
Jecretary  to  issue  consent  orders 
erminating  the  insured  status  of 
nsured  depository  institutions  that 


heive  ceased  to  engage  in  the  bu.«iness  of 
receiving  deposits  other  than  trust  funds 
pursuant  to  section  8(p)  of  the  Act  (12 
U.S.C.  1818(p)). 

(2)  The  aumority  delegated  under 
paragraph  (f)(1)  of  this  section  shall  be 
exercised  only  upon  the 
recommendation  and  concurrence  of  the 
Director  (DOS)  or  associate  director  and 
the  Associate  General  Counsel  for 
CompUance  and  Enforcement  that  the 
action  taken  is  not  inconsistent  with 
section  8(i))  of  the  Act. 

(g)  Ci}nt money  penalties.  (l)(i)  Exrept 
as  provided  for  in  paragraph  (g)(3)  of 
this  section,  authority  is  delegated  to  'he 
Director  (EXDS),  to  the  Director  (DCA), 
and  where  confirmed  in  writing  by 
either  director,  to  an  associate  director, 
to  issue  notices  of  assessment  of  civil 
money  penalties. 

(ii)  The  authority  delegated  under 
paragraph  (g)(l)((i)  of  this  section  shall 
be  exercised  only  upon  concurrent 
certification  by  the  Associate  General 
Counsel  for  Compliance  and 
Enforcement  that  the  allegations 
contained  in  the  notice  of  assessment,  if 
proven,  constitute  a  basis  for  assessment 
of  civil  money  penalties. 

(2)  The  Director  (DOS)  and  the 
Director  (DCA)  may  issue  joint  notices 
pursuant  to  paragraph  (g)(1)  of  this 
section  where  such  notice  addresses 
both  safety  and  soundness  and 
consumer  compliance  matters.  A  joint 
notice  will  require  the  signatures  of  both 
directors  or  their  associate  directors. 

(3)  Authority  is  delegated  to  the 
General  Counsel  or  designee  for  the 
levying  and  enforcement  of  civil  money 
penalties  under  section  7(a)(1)  of  the 
Act  (12  U.S.C.  1817(a)(1))  for  the  late, 
inaccurate,  false  or  misleading  filing  of 
Reports  of  Condition  and  Report  of 
Income,  and  such  other  reports  as  the 
Board  of  Directors  may  require  under 
the  authority  of  that  section.  In  the 
exercise  of  the  delegated  authority,  the 
General  Counsel  or  designee  shall 
consult  with  the  appropriate  Director  or 
associate  director  before  imposing  any 
penalty. 

(h)  Directives  and  capital  plans  under 
section  38  of  the  Act  (prompt  corrective 
action)  and  part  325  of  this  chapter.  (1) 
Authority  is  delegated  to  the  Director 
(DOS),  and  where  confirmed  in  writing 
by  the  director,  to  an  associate  director, 
or  to  the  appropriate  regional  director  or 
deputy  regional  director,  to  accept,  to 
reject,  to  require  new  or  revised  capital 
restoration  plans  or  to  make  any  other 
determinations  with  respect  to  the 
implementation  of  capital  restoration 
plans  and,  in  accordance  with  subpart  Q 
of  part  308  of  this  chapter,  to  issue; 

(i)  Notices  of  intent  to  issue  capital 
directives; 


(ii)  Directives  to  insured  state 
nonmember  banks  that  £ail  to  maintain 
capital  in  accordance  with  the 
requirements  contained  in  part  325  of 
this  chapter 

(iii)  Notices  of  intent  to  issue  prompt 
corrective  action  directives,  except 
directives  issued  pursuant  to  section 
38(f)(2KFKiiJ  of  the  Act  (12  U.S.C 
1831o(0{2)(F)(ii)); 

(iv)  Directives  to  insured  depository 
institutions  pursuant  to  section  38  of  the 
Act  (12  U.S.C  1831o),  with  or  without 
the  consent  of  the  respondent  bank  to 
the  issuance  of  the  diroctive,  except 
directives  issued  pursuant  to  section 
36(fK2KF}{ii)  of  the  Act  (12  U.S.C 
1831o{f)(2)(F)(ii)); 

(v)  Directives  to  insured  depository 
institutions  requiring  immediate  action 
or  imposing  proscriptions  pursuant  to 
section  38  of  the  Act  (12  U.S.C  1831o) 
and  part  325  of  this  chapter,  and  in 
accordance  with  the  requirements 
contained  in  §  308.201(a)(2)  of  this 
chapter; 

(vi)  Notices  of  intent  to  reclassify 
insured  banks  pursuant  to  §§  325.103(d} 
and  308.202  of  this  chapter: 

(vii)  Directives  to  reclassify  insured 
banks  pursuant  to  §§  325.103(d)  and 
308.202  of  this  chapter  with  the  consent 
of  the  respondent  bank  to  the  issuance 
of  the  directive;  and 

(viii)  Orders  on  request  for  informal 
hearings  to  reconsider  reclassifications 
and  designate  the  presiding  officer  at 
the  hearing  pursuant  to  §  308.202  of  this 
chapter. 

(2)  Authority  is  delegated  to  the 
Director  (DOS),  and  where  confirmed  in 
writing  by  the  director,  to  an  Associate 
Director,  to: 

(i)  Issue  notices  of  intent  to  issue  a 
prompt  corrective  action  directive 
ordering  the  dismissal  from  office  of  a 
director  or  senior  executive  officer 
pursuant  to  section  38(0(2){F)(ii)  of  the 
Act.  (12  U.S.C  1831o(f)(2)(F)(ii)),  and  in 
accordance  with  the  requirements 
contained  in  $308,203  of  this  chapter; 

(ii)  Issue  directives  ordering  the 
dismissal  troia  office  of  a  director  or 
senior  executive  officer  pursuant  to 
section  38(f)(2)(F){ii)  of  the  Act.  (12 
U.S.C.  1831o(0(2)(F){ii)): 

(iii)  Issue  orders  of  dismissal  from 
office  of  a  director  or  senior  executive 
officer  pursuant  to  section  38(f)(2)(F)(ii) 
of  the  Act,  12  U.S.C  1831o(f)(2){F)(ii) 
where  the  individual  consents  to  Uie 
issuance  of  such  order  prior  to  the  filing 
of  a  recommendation  by  the  presiding 
officer  with  the  FDIC; 

(iv)  Act  on  recommended  decisions  of 
presiding  officers  pursuant  to  a  request 
for  reconsideration  of  a  reclassification 
in  accordance  with  the  requirements 
contained  in  §  308.202  of  this  chapter; 


(v)  Act  cm  requests  for  rescission  of  a 
reclassification;  and 

(vi)  Act  on  appeals  from  immediately 
elective  directives  issued  pursuant  to 
section  38  of  the  Act.  (12  U.S.C.  1831o) 
and  §  308.201  of  this  chapter. 

(3)  Authority  is  delegated  to  the 
Executive  Secretary  of  the  FDIC  to  issue 
orders  for  informal  hearings  and 
designate  presiding  officers  on 
directives  issued  pursuant  to  section 
38(n(2)(F)(ii)  of  the  Act,  12  U.S.C 
1831o{f){2)(F)(ii). 

(4)  The  authority  delegated  under 
^  paragraphs  (h)(l){i)  and  (ii)  of  this 

section  shall  be  exercised  only  upon  the 
concurrent  certificatiwi  by  the  Associate 
General  Counsel  for  Compliance  and 
Enforcement,  or  in  cases  where  a 
regional  director  or  deputy  regional 
director  issues  the  notice  of  intent  to 
issue  a  capital  directive  or  capital 
directives,  by  the  appropriate  regional 
counsel,  that  the  action  taken  is  not 
inconsistent  with  the  Act  and  part  325 
of  this  chapter. 

(5)  The  authority  delegated  under 
paragraphs  (h)(1)  (iii).  (iv),  (v).  (vi)  and 
(vii)  of  this  section  shall  be  exercised 
only  upon  the  concurrent  certification 
by  the  Associate  General  Counsel  for 
Compliance  and  Enforcement,  or  in 
cases  where  a  regional  director  or 
deputy  r^onal  directs  issues  the 
notice  of  intent  to  issue  a  prompt 
corrective  action  directive  or  prompt 
corrective  action  directives,  or  the 
notice  of  intent  to  reclassify  or 
reclassification  directive,  by  the 
appropriate  regional  counsel,  that  the 
allegations  contained  in  the  notice  of 
intent,  if  proven,  constitute  a  basis  for 
the  issuance  of  a  final  directive 
pursuant  to  section  38  of  the  Act.  or  that 
the  issuance  of  a  final  directive  is  not 
inconsistent  with  section  38  of  the  Act. 

(6)  The  authority  delegated  under 
paragraph  (h)(2)  of  this  section  shall  be 
exercised  only  upon  the  concurrent 
certification  by  the  .Associate  General 
Counsel  for  Compliance  and 
Enforcement  that  the  allegations 
contained  in  the  notice  of  intent,  if 
proven,  constitute  a  basis  for  the 
issuance  of  a  final  directive  pursuant  to 
section  38  of  the  Act  or  that  the  issuance 
of  a  final  directive  is  not  inconsistent 
with  section  38  of  the  Act  or  that  the 
stipulated  section  38  order  is  not 
inconsistent  with  section  38  and  is  an 
order  which  has  become  final  for 
purposes  of  enforcement  pursuant  to  the 
Act. 

(i)  Inivstigations  pursuant  to  section 
10(c)  of  the  Act  (12  U.S.C.  1820(c)).  (1) 
Authority  is  delegated  to  the  Director 
(DOS),  to  the  Director  (DCA).  to  the 
Director  of  the  Division  of  Depositor  and 
Asset  Ser\'ices,  and  where  confirmed  irr 


writing  by  the  director,  to  an  associate 
director,  or  to  the  appropriate  regional 
director,  deputy  regional  director  or 
regional  manager,  to  issue  an  order  of 
investigation  pursuant  to  section  10(c) 
of  the  Act  (12  U.S.C  1820(c))  and 
subpart  K  of  Part  308  (12  CFR  308.144 
through  308.150). 

(2)  Authority  is  delegated  to  the 
General  Counsel,  and  where  confirmed 
in  writing  by  the  General  Counsel,  to  his 
designee,  to  issue  an  order  of 
investigation  pursuant  to  section  10(c) 
of  the  Act  (12  U.S.C.  1820(c))  and 
subpart  K  of  Part  308  (12  CFR  308.144 
through  308.150). 

(3)  In  issuing  an  order  of  investigation 
that  pertains  to  an  open  insured 
depository  institution  or  an  institution 
making  application  to  become  an 
insured  depository  institution,  the 
authority  delegated  under  paragraphs 
(i)(l)  and  (2)  of  this  section  shall  be 
exercised  only  upon  the  concurrent 
execution  of  the  order  of  investigation 
by  the  Director  (DOS)  or  the  Director 
(DCA).  or  their  associate  directors,  or 
the  appropriate  regional  director, 
deputy  regional  director  or  regional 
manager,  and  the  General  Counsel  or 
designee.  In  the  case  of  a  joint  order  of 
investigation,  such  authority  shall  be 
exercised  only  upon  the  concurrent 
execution  of  the  order  of  investigation 
by  both  directors,  or  their  associate 
directors,  or  the  appropriate  regional 
director,  deputy  regional  director  and 
regional  manager,  and  the  General 
Counsel  or  designee. 

(j)  Truth  in  Lending  Act.  (1)  Authority 
is  delegated  to  the  Director  (DCA),  and ' 
where  confirmed  in  writing  by  the 
director,  to  the  associate  director,  or  to 
the  appropriate  regional  manager,  to 
deny  requests  for  relief  from  the 
requirements  for  reimbursement  under 
section  608(a)(2)  of  the  Truth  in  landing 
Simplification  and  Reform  Act  (15 
U.S.C.  1607(e)t2));  Provided  hovxever. 
that  a  regional  manager  is  not 
authorized  to  deny  any  request  where 
the  estimated  amount  of  reimbursement 
is  greater  than  S25.000. 

(2)  Authority  is  delegated  to  the 
Director  (DCA),  and  where  confirmed  In 
writing  by  the  director,  to  an  associate 
director 

(i)  To  grant  request  for  relief  from  the 
requirements  for  reimbursement  under 
section  608(a)(2)  of  the  Truth  in  Lending 
Simplification  and  Reform  Act  (15 
use.  1670(a)(2));  and 

(ii)  To  act  on  applications  for 
reconsideration  of  any  action  taken 
under  paragraphs  (j)  (1)  and  (2)  of  this 
section. 

(3)  The  authority  delegated  under 
paragraphs  (j)  (1)  and  (2)  of  this  section 
shall  be  exercised  only  upon  concurrent 
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certification  by  the  Associate  General 
Counsel  for  Compliance  and 
Enforcement,  or,  in  cases  where  a 
regional  manager  denies  requests  for 
relief,  by  the  appropriate  regional 
coiuisel,  that  the  action  taken  is  not 
inconsistent  with  the  Truth  in  Lending 
Simplification  and  Reform  Act. 

(kj  Unilateral  settlement  offers.  (1) 
Authority  is  delegated  to  the  Director 
(DOS),  to  the  Director  (DCA).  and  where 
confirmed  in  writing  by  either  director, 
to  an  associate  director,  to  accept,  deny 
or  enter  into  negotiations  for  unilateral 
settlement  offers  with  insured 
depository  institutions,  or  with  an 
institution-affiliated  party,  pertaining  to 
a  proceeding  under  12  CFR  part  308.  In 
cases  where  a  proceeding  under  12  CFR 
part  308  was  issued  jointly  by  DOS  and 
DCA,  both  directors,  or  their  associate 
directors,  must  agree  to  accept,  deny  or 
enter  into  negotiations  for  unilateral 
settlement  offers  with  insured 
depository  institutions  or  with  an 
institution-affiliated  party. 

(2)  The  authority  delegated  under 
paragraph  (k){l)  of  this  section  shall  be 
exercised  only  upon  concurrent 
certification  by  the  Associate  General 
Counsel  for  Compliance  and 
Enforcement  that  the  action  taken  is  not 
inconsistent  with  the  Act. 

(1)  Acceptance  of  written  agreements. 
(1)  Authority  is  delegated  to  the  Director 
(DOS),  and  where  confirmed  in  WTiting 
by  the  director,  to  an  associate  director, 
to  accept  or  enter  into  any  written 
agreements  with  insured  depository 
institutions,  or  any  institution-affiliated 
party  pertaining  to  any  matter  which 
may  be  addressed  by  the  FDIC  pursuant 
to  section  8(a)  of  the  Act  (12  U.S.C. 
18ia(a)). 

(24  Authority  is  delegated  to  the  • 
Director  (DOS),  to  the  Director  (DCA), 
and  where  confirmed  in  writing  by 
either  director,  to  anassociate  director, 
to  accHpt  or  enter  into  any  written 
agreements  with  insured  depository 
institutions,  or  any  institution-affiliated 
party  pertaining  to  any  safety  and 
soundness  or  consumer  compliance 
matter  which  may  be  addressed  by  the 
FDIC  pursuant  to  section  8(b)  of  the  Act 
(12  U.S.C.  1818(b))K)r  any  other 
provision  of  the  Act  which  addresses 
safety  and  soundness  or  consumer 
compliance  matters.  In  cases  which 
would  address  both  safety  and 
soundness  and  consumer  compliance 
matters,  the  Directors,  or  their 
designees,  may  accept  or  enter  into  joint 
written  agreements  with  insured 
depository  institutions  or  institution- 
affiliated  parties. 

(3)  The  authority  delegated  under 
paragraphs  (1)  (1)  and  (2)  of  this  section 
shall  be  exercised  only  upon  concurrent 


certification  by  the  Associate  General 
Counsel  for  Compliance  and 
Enforcement  that  the  action  taken  is  not 
inconsistent  with  sections  8  (a)  and  (b) 
of  the  Act. 

(m)  Modifications  and  terminations  of 
enforcement  actions.  (1)  Sections  8(a), 
8(b)  and  8(c)  (12  U.S.C.  1818  (a),  (b)  and 
(c))  actions  upon  failure  or  merger  of  a 
depository  institution,  (i)  Authority  is 
delegated  to  the  Director  (DOS),  and 
where  confirmed  in  writing  by  the 
director,  to  an  associate  director,  or  to 
the  appropriate  regional  director  or 
deputy  regional  director,  to  terminate 
outstanding  section  8(a)  orders  and- 
agreements  and  to  terminate  actions  and 
agreements  which  are  pending  pursuant 
to  section  8(a)  of  the  Act  when  the 
depository  institution  is  closed  by  a 
•"ederal  or  state  authority  or  merges  into 
Euiother  institution. 

(ii)  Authority  is  delegated  to  the 
Director  (DOS),  to  the  Director  (DCA), 
md  where  confirmed  in  writing  by 
sither  director,  to  an  associate  director, 
Dr  to  the  appropriate  regional  director, 
deputy  regional  director  or  regional 
manager,  to  terminate  outstanding 
section  8(b)  and  section  8(c)  orders  and 
agreements  and  to  terminate  actions  and 
agreements  which  are  pending  pursuant 
10  sections  8Cb)  and  8(c)  of  the  Act  when 
he  depository  institution  is  closed  by  a 
"ederal  or  state  authority  or  merges  into 
mother  institution.  In  cases  where  a 
oint  order  was  issued  by  DOS  and  DCA, 
Doth  directors,  or  their  associate 
directors,  or  the  appropriate  regional 
director  or  deputy  regional  dir^tor  and 
regional  manager,  must  agree  prior  to 
[he  termination  of  outstanding  8(b)  and 
B(c)  orders. 

(2)  Section  8(a)  (12  U.S.C.  1818(a)) 
ictions  issued  by  the  Board  of  Directors. 
i)  Authority  is  delegated  to  the  Director 
DOS),  and  where  confirmed  in  writing 
jy  the  director,  to  an  associate  director, 
ar  to  the  appropriate  regional  director  or 
deputy  regional  director,  to  modify  or 
terminate  notifications  to  primary 
egulator  issued  by  the  Board  of 
Directors  pursuant  to  section  8(a)  of  the 
Act  where  the  respondent  depository 
institution  is  in  material  compliance 
with  such  notification  or  for  good  cause 
shown. 

(ii)  In  cases  where  the  Board  of 
Directors  has  issued  a  notice  of  intent  to 
terminate  insured  status  pursuant  to 
section  8(a)  of  the  Act,  authority  is 
delegated  to  the  Director  (DOS),  and 
where  confirmed  in  wTiting  by  the 
director,  to  an  associate  director,  or  to 
the  appropriate  regional  director  or 
deputy  regional  director,  to  terminate 
the  actions  pending  pursuant  fo  such 
notice  of  intent  to  terminate  insured 
status  where  the  respondent  depository 


institution  is  in  material  compliance 
with  the  applicable  notification  to 
primary  regulator  or  for  good  cause 
shown. 

(3)  Section  8(b)  (12  U.S.C.  1818(b)) 
orders  issued  by  the  Board  of  Directors. 
Authority  is  delegated  to  the  Director 
(DOS)  or  the  Director  (DCA),  and  where 
confirmed  in  writing  by  the  director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director,  deputy 
regional  director  or  regional  manager,  to 
terminate  outstanding  section  8(b) 
orders  issued  by  the  Board  of  Directors 
where  either  material  compUance  with 
the  section  8(b)  order  has  been  achieved 
by  the  respondent  depository  institution 
or  individual  respondent  or  for  good 
cause  shown.  In  cases  where  an  order 
issued  by  the  Board  addresses  both 
safety  and  soundness  and  consumer 
compliance  matters,  both  directors,  or 
their  designees,  must  agree  prior  to  the 
termination  of  outstanding  8(b)  orders. 

(4)  Section  8(g)  orders  issued  by  the 
Board  of  Directors.  Authority  is 
delegated  to  the  Director  (DOS)  or  the 
Director  (DCA),  and  where  confirmed  in 
WTiting  by  the  director,  to  an  associate 
director,  to  approve  requests  for 
modifications  or  terminations  of  section 
8(g)  orders  issued  by  the  Board  of 
Directors. 

(5)  Other  matters  not  specifically 
addressed.  For  all  other  outstanding 
orders  or  pending  actions  not 
specifically  addressed  in  paragraphs 
(m){l).  (m)(2),  (m)(3)  and  (m)(4)  of  this 
section,  the  delegations  of  authority 
contained  in  paragraphs  (a)(1),  (a)(2), 
(b)(1),  {c)(l).  (d)(1),  (e)(1),  (g)(1),  (g)(2), 
(h)(1).  (h)(2),  (1)(1),  (1)(2).  and  (n)  of  this 
section  shall  be  construed  to  include  the 
authority  to  modify  or  terminate  any 
outstanding  notice,  order,  directive  or 
agreement,  as  may  be  appropriate, 
issued  pursuant  to  delegated  authoritv 
and  to  terminate  any  pending  action 
initiated  pursuant  to  delegated 
authority. 

(6)  Certification.  Any  modifications  or 
terminations  pursuant  to  paragraphs 
(m)(l).  (m)(2).  (m)(3),  (m)(4),  and  (m)(5) 
of  this  section  shall  be  exercised  only 
upon  concurrent  certification  by  the 
Associate  General  Counsel  for 
Compliance  and  Enforcement,  or  in 
cases  where  a  regional  director,  deputy 
regional  director  or  regional  manager 
acts  under  delegated  authority,  by  the 
appropriate  regional  counsel,  that  the 
action  taken  is  not  consistent  with  the 
Act. 

(n)  Enforcement  of  outstanding 
orders.  After  consultation  with  the 
Director  (DOS)  or  the  Director  (DCA),  or 
an  associate  director,  or  the  appropriate 
regional  director,  deputy  regional 
director  or  regional  manager,  as  may  be 


appropriate,  the  General  Counsel  or 
designee  is  authorized  to  initiate  and 
prosecute  any  action  to  enforce  any 
effective  and  outstanding  order  or 
temporary  order  issued  under  12  U.S.C. 
1817. 1818.  1820.  1828. 1829.  1831/, 
18310. 1972.  or  3909.  or  any  provision 
thereof,  in  the  appropriate  United  States 
District  Court. 

§303.10    [Amended] 

9.  Section  303.10  is  amended  by: 

a.  In  paragraph  (a)(2).  by  removing  the 
words  "the  Director,  or  to  an  associate 
director  or  a  regional  director  or  deputy 
regional  director"  and  adding  in  lieu 
thereof  the  words  "a  Director,  or  to  an 
associate  director,  or  to  a  regional 
director,  deputy  regional  director  or 
regional  manager"; 

b.  In  paragraph  (b)(2){i),  by  removing 
the  citation  "303.0(b)(26)"  and  adding 
in  lieu  thereof  the  citation 

•303.0(b)(31)";and 

c.  In  paragraph  (c)(l)(i),  by  removing 
the  words  "Orders  of  correction"  and 
adding  in  lieu  thereof  the  words 
"Notifications  to  primary  regulator". 

10.  Section  303.11(b)  is  revised  to 
read  as  follows: 

§303.11    Confirmation,  limitations, 
rescissions  and  special  cases. 
•        *        •        »        • 

(b)  Action  under  delegated  authority 
not  mandated.  (1)  The  Director  (DOS)  or 
the  Director  (DCA)  may.  in  writing, 
rescind  the  authority  of  an  associate 
director,  regional  director,  deputy 
regional  director  or  regional  manager  to 
act  on  an  application,  request,  notice  of 
acquisition  of  control  or  enforcement 
matter,  and  may  himself  act  on  the 
same. 

(2)  (i)  An  associate  director,  regional 
director,  deputy  regional  director  or 
regional  manager  may,  in  writing, 
recommend  that  the  authority  to  act  on 
an  apphcation.  request,  notice  of 
acquisition  of  control  or  enforcement 
matter  not  be  exercised  by  him;  in  such 
cases,  the  authority  to  act  on  such 
application,  request,  notice  of 
acquisition  of  control  or  enforcement 
matter  may  be  exercised  by  the  Director 
(DOS)  or  the  Director  (DCA).  The 
Director  may,  in  writing,  recommend 
that  the  authority  to  act  on  an 


apphcation.  request,  notice  of 
acquisition  of  control  or  enforcement 
matter  may  not  be  exercised  by  him;  in 
such  cases  the  Board  of  Directors  will 
act  on  the  application,  request,  notice  of 
acquisition  of  control  or  enforcement 
matter. 

(ii)  A  regional  counsel  may.  in 
writing,  recommend  that  the  authority 
to  act  on  an  application  made  by 
insured  depository  institutions  pursuant 
to  section  19  of  the  Act  (12  U.S.C.  1829) 
or  an  enforcement  matter  not  be 
exercised  by  him;  in  such  cases  the 
authority  to  act  in  such  enforcement 
matters  may  be  exercised  by  the 
Associate  General  Counsel  for 
Compliance  and  Enforcement.  The 
Associate  General  Counsel  for 
Compliance  and  Enforcement  may,  in 
writing,  recommend  that  the  authority 
to  act  on  an  application  pursuant  to 
section  19  of  the  Act  or  enforcement 
matter  not  be  exercised  by  him;  in  such 
cases,  the  Board  of  Directors  will  act  on 
the  apphcation  or  enforcement  matter. 

(iii)  Upon  determining  not  to  act  upon 
the  application,  request,  notice  of 
acquisition  of  control  or  enforcement 
matter  under  delegated  authority,  the 
regional  manager,  deputy  regional 
director,  regional  director,  associate 
director,  or  the  Director  (DOS)  or  the 
Director  (DCA).  and/or  the  regional 
counsel,  or  the  Associate  General 
Counsel  for  Compliance  and 
Enforcement,  as  the  case  may  be.  shall 
forward  the  application,  request,  notice 
of  acquisition  of  control  or  enforcement 
matter,  together  with  his 
recommendations  as  to  the  disposition 
of  such  application,  request,  notice  of 
acquisition  of  control  or  enforcement 
matter  to  the  appropriate  authority  as 
determined  by  the  rules  set  forth  in 
paragraphs  {b){2)  (i)  and/or  (ii)  of  t?)is 
section. 
•        •        »        •        • 

11.  Section  303.13  is  amended  by: 
a.  Removing  the  words  "for  the 
Division  of  Supervision"  after  the  words 
"regional  director"  and  adding  the  word 
"DOS"  before  the  words  "regional 
director"  in  the  following  places: 

(1)  303.13(b)(1) 

(2)  303.13  (c)(l)(i)  and  (c)(2) 

(3)  303.13  (d)(1)  and  (dK2)(iJ 


(4)  303.13(e) 

(5)  303.13  (f)(1).  (0(3)  and  (0(4) 

(6)  303.13(g) 

b.  Revising  paragraph  (h)  to  read  ns 
follows: 

§  303.13    Applications  and  notices  by 
savings  associations. 
•        *        •        »        • 

(h)  Delegations.  The  authority  to  act 
on  applications  and  notices  file'd 
pursuant  to  §  303.13.  and  to  make  any 
and  all  determinations  called  for  in 
regard  to  the  same,  is  delegated  to  the 
Director  (DOS),  and  where  confirmed  in 
WTiting  by  the  director,  to  an  associate 
director,  or  to  the  regional  director  or 
.  deputy  regional  director. 

12.  Section  303.14  is  amended: 

a.  In  paragraph  (a)(4)(iv).  by  removing 
the  words  "(Division  of  Supervision)" 
after  the  words  "regional  director"  and 
adding  the  word  "DOS  '  before  the 
words  "regional  director";  and 

b.  By  revising  paragraph  (e)  to  read  as 
follows: 

§  303.14    Change  in  senior  executive 
officer  of  i>oard  ot  directors. 


(e)  Delegations.  The  authority  to  issue 
notices  of  disapproval  or  notices  of 
intent  not  to  disapprove  under  this 
section;  to  grant  waivers  of  the  prior 
notice  requirement;  to  determine  the 
informational  adequacy  of  a  notice;  to 
designate  an  insured  nonmember  bank 
as  a  troubled  institution:  and  to 
determine  when  the  30-day  period 
begins  to  run  is  delegated  to  the  Director 
(DOS),  and  where  confirmed  in  writing 
by  the  director,  to  an  associate  dir€K:tor, 
or  to  the  regional  director  or  deputy 
regional  director. 

PART  33a-FAIR  HOUSING 

1.  The  authority  citation  for  part  338 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817,  1818.  1819. 
1820(b):  12  U.S.C  2801  et  seq.;  15  U.S.C. 
1691  etseq.;  42  U.S.C.  3605.  3608;  12  CFR 
pari  202:  12  CFR  part  203;  24  CFR  part  110   . 

2.  The  Equal  Housing  Lender  Foster 
in  §  338.4(b)  is  revised  to  read  as 
follows: 

SaxiNO  COOE  6714-OI-P 
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EQUAL  HOUSING 

LENDER 

We  Do  business  In  Accordance  With 
Federal  Fair  Lending  Laws 

UNDER  THE  FEDERAL  FAIR  HOUSING  ACT,  IT  IS  ILLEGAL, 

ON  THE  basis!  OF  RACE,  COLOR,  NATIONAL  ORIGIN, 

RELIGION,  SEX,  HANDICAP,  OR  FAMILIAL 

STATUS  (NAVMQ  CNILDMM  UNDER  THE  AQB  OF  18),  TO: 

•  Deny  a  loani  for  th«  purpoM  of  purchasing,  constructing, 
improving,  mpalring  or  maintaining  a  dwelling,  or  deny 
any  loan  secured  by  a  dwelling;  or 

•  Discrlmlnati  >  In  fixing  fh9  amount,  Interest  rate,  duration, 
application  >rocedufes  or  other  terms  or  conditions  of 
such  a  loan  or  in  appraising  property. 

IF  YOU  BCUEVE  YOU  HAVE  BEEN  DISCRIMINATED  AQAINST, 

YOU  Should  send  a  complaint  to: 

AM/stanf  Spcntmy  tor  Fair  Hooting  and  Equal  Opportunity 

Dapartmant  of  Houaing  «  Urban  Oavahpmant 

WaaNngton,  DC  20410 

For  praisesslng  undtr  th*  FMtorri  Fair  Housing  Act 

I  and  to: 

DIvmlon  of  Compllanea  and  Consumer  Affairs 

Wadaral  Dapoalt  Inauranea  CorporaUon 

Waahlngton,  DC  20429-8990 
fjor  proMssing  undor  FDIC  ragulations 


UNDER  THE  EGUAL  CREDIT  OPPORTUNITY  ACT,  IT  IS 
ILUEGAL  TO  DISORIMINATE  IN  ANY  CREDIT  TRANSACTION: 

•  On  the  basis  of  race,  color,  national  origin,  religion,  sex, 
marital  status,  or  age, 

•  Because  income  is  from  public  assistance,  or 

•  Because  a  right  was  exercised  under  the  Consumer 
Credit  Protection  Act. 


IF  YOU  BEUEVB 


YOU  HAVE  BEE^  DISCRIMINATED  AGAINST, 
YOU  ^HOULD  SEND  A  COMPLAINT  TO: 

DM  Jon  of  Compllanea  artd  Conaumar  Affairs 

'adaral  DapoM  Insurance  Corporation 

WaaMnglon,  DC  204298990 
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By  Order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C.  this  27th  day  of 
September,  1994. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

[PR  Doc.  94-25606  Filed  10-18-94;  8:45  am] 
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RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1609 
RIN  3205-AA03 

Affordable  Housing  Disposition 
Program 

agency:  Resolution  Trust  Corporation. 
ACTION:  Interim  final  rule;  request  for 
comments. 


SUMMARY:  The  Resolution  Trust 
Corporation  (RTC)  is  amending  the 
existing  regulations  governing  its 
Affordable  Housing  Disposition  Program 
(AHDP).  The  amendments  set  forth  in 
this  interim  final  rule  are  necessary 
because  the  Resolution  Trust 
Corporation  Refinancing,  Restructuring 
and  Improvement  Act  of  1991 
(Refinancing  Act),  the  Departments  of 
Veterans  Affairs.  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act  of  1992  (1992 
Appropriations  Act),  the  Housing  and 
Community  Development  Act  of  1992 
(1992  Housing  Act)  and  the  Resolution 
Trust  Corporation  Completion  Act  of 
1993  (Completion  Act)  changed  the 
manner  in  which  the  RTC  is  to  identify, 
market  and  sell  certain  affordable 
housing  properties.  This  interim  final 
rule  also  clarifies  certain  policies  of  the 
RTC  regarding  the  disposition  of  assets 
in  the  AHDP  and  reflects  certain 
comments  received  with  respect  to  a 
previously  published  interim  final  rule. 
By  implementing  the  statutory  changes 
required  by  the  Refinancing  Act,  the 
1992  Appropriations  Act.  the  1992 
Housing  Act  and  the  Completion  Act, 
and  clarifying  certain  provisions  of  the 
AHDP  and  making  the  other  changes  set 
forth  herein,  these  regulations  will 
enhance  the  availability  and 
affordabihty  of  residential  real  property 
for  very-low  income,  lower-income  and 
moderate-income  families  and 
individuals. 

DATES:  This  interim  final  rule  is 
effective  October  19. 1994.  Comments 
must  be  received  by  November  18, 1994. 
ADDRESSES:  Written  comments 
regarding  this  interim  final  rule  should 
be  addressed  to  John  M.  Buckley.  Jr., 
Secretary,  Resolution  Trust  Corporation. 


801  17th  Street.  NW.,  Washington.  DC 
20434-0001.  Comments  may  be  hand 
delivered  to  room  314  on  business  days 
between  9  a.m.  and  5  p.m.  Comments' 
may  also  be  inspected  in  the  Public ' 
Reading  Room.  801  17th  Street,  NW., 
between  9  a.m.  and  5  p.m.  on  business 
days.  Phone  number:  202-416-6940- 
FAX  202-659-1460. 
,     FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  S.  Allen,  Director,  Affordable 
Housing  Disposition  Program.  (202) 
416-7348,  or  Barry  Wides.  Deputy 
Director,  Affordable  Housing 
Disposition  Program,  (202)  416-7138. 
(These  are  not  toll-fi-ee  numbers). 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Procedure 

On  August  31, 1990  (55  FR  35564), 
the  RTC  published  a  final  rule 
establishing  the  procedures  to  be 
followed  by  the  RTC  in  connection  with 
the  sale  of  eligible  residenUal  properties 
to  qualifying  purchasers  under  the 
AHDP.  Those  procedures  were 
established  in  accordance  with  the 
affordable  housing  provisions  of  section 
21A(c)  of  the  Federal  Home  Loan  Bank 
Act,  as  amended  by  section  501  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREAJ 
(12  U.S.C.  1441a). 

On  May  6. 1992  (57  FR  19500),  the 
RTC  published  an  interim  final  rule  and 
request  for  comments  (May  6, 1992 
Interim  Rule).  That  publication 
implemented  some  of  the  statutory 
changes  made  to  the  AHDP  by  the 
Refinancing  Act  and  clarified  the  RTC's 
policies  on  a  number  of  issues  relating 
to  the  disposition  of  assets  in  the  AHDP 

On  June  12. 1992  (57  FR  24937),  the 
RTC  published  an  interim  statement  of 
policy.  That  publication  provided  that 
when  more  than  one  multifamily 
property  is  purchased  from  the  RTC 
under  the  AHDP,  the  RTC  will  require 
that  not  less  than  15  percent  of  the 
dwelling  units  in  each  separate  property 
purchased  be  made  available  to  low  or 
very-low  income  individuals.  The  final 
statement  of  policy  was  published  on 
August  19. 1992  (57  FR  37581)  and 
reflected  no  significant  changes  from  the 
interim  statement  of  policy. 

This  interim  final  rule  differs  from  the 
May  6, 1992  Interim  Rule  in  several 
ways: 

(1)  It  implements  several  statutory 
changes  made  to  the  AHDP  by  the 
Refinancing  Act  and  not  reflected  in  the 
May  6  1992  interim  final  rule; 

(2)  It  implements  a  number  of 
statutory  changes  made  to  the  AHDP  by 
the  enactment  of  the  1992 
Appropriations  Act.  the  1992  Housing 
Act  and  the  Completion  Act; 


(3)  It  further  clarifies  RTC  policies 
relating  to  the  disposition  of  assets 
within  the  AHDP. 

Comments 

The  RTC  received  written  comments 
on  the  May  6. 1902  Interim  Rule  only 
from  Public  Citizen.  Inc.  Many  of  the 
recommendations  have  been 
incorporated  in  this  interim  final  rule. 
Descriptions  of  specific  comments,  and 
several  changes  made  in  response 
thereto,  are  included  in  the  following 
discussion. 

Discussion  of  Changes 

The  following  are  the  principal 
changes  being  made  to  the  regulations: 

(1)  The  definitions  of  eligible 
condominium  property,  eligible 
multifamily  property  and  eligible  single 
family  property  are  modified  to 
substitute  specific  value  Umits  for  the 
former  references  to  various  sections  of 
the  National  Housing  Act  of  1934,  as 
amended  (National  Housing  Act).  In 
order  to  implement  section  12  of  the 
Completion  Act,  the  definitions  of 
eligible  condominium  property  and 
eligible  single  familj  property  are 
modified  to  permit  specific  maximiun 
values  higher  than  those  set  by  the 
National  Housing  Act  so  long  as 
Congress  has  appropriated  funds  for 
such  purpose.  To  implement  section 
601  of  the  Refinancing  Act,  the 
definition  of  eligible  multifamily 
property  is  modified  to  permit  the 
inclusion  of  conservatorship  properties, 
if  Congress  appropriates  funds  for  that 
purposes.  Public  Citizen.  Inc.  requested 
that  the  definition  of  eligible 
multifamily  property  be  extended 
generally  to  include  otherwise  eligible 
conservatorship  properties.  In  view  of 
section  12  of  the  Completion  Act.  this- 
interim  final  rule  goes  as  far  in  that 
direction  as  the  RTC  believes  is 
permissible  without  a  Congressional 
appropriation. 

(2)  Section  14(a)  of  the  Completion 
Act  is  implemented  in  this  interim  final 
rule  by  a  requirement  that  the  RTC  send 
notices  to  clearinghouses  of  the 
availability  for  sale  of  certain  properties 
which  are  "ineligible"  under  the  AHDP 
program.  "Ineligible  properties"  include 
(a)  properties  that  would  otherwise  be 
eligible  condominium  property  or 
eligible  single  family  property,  but  have 
values  above  the  applicable  AHDP 
limits  and  within  certain  higher  limits 
set  forth  in  the  statute  (if  Congress  has 
not  appropriated  fimds  to  include  such 
properties  as  eligible),  and  (b)  properties 
that  would  be  eligible  multifamily 
property  but  for  being  owned  by  the 
RTC  in  its  capacity  as  conservator  (if 
Congress  has  not  appropriatod  funds  to 
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include  such  properties  as  eligible).  The 
clearinghouse  is  required  to  malce  such 
notice  available  to  qualifying 
purchasers,  as  well  as  other  purchasers, 
as  appropriate  and  technical  assistance 
advisors  are  permitted  to  perform  a 
similar  function. 

(3)  Consistent  with  the  interim  and 
final  statements  of  policy  discussed 
above,  the  definition  of  lower-income 
occupancy  requirementfs)  applicable  to 
eligible  multifamily  properties  sold  in  a 
bulk  sale  is  revised  to  require  that  at 
least  15  percent  of  the  units  in  each 

f>roperty  must  be  made  available  for 
ow-  or  very  low-income  families. 

(4)  The  marketing  period  continues  to 
be  97  days  for  eligible  single  family 
property,  but  the  definition  permits  a 
longer  marketing  period  to  the  extent 
Congress  appropriates  funds  for  such 
purpose. 

(5)  Section  14(d)  of  the  Completion 
Act  is  being  implemented  to  increase 
participation  by  minority-owned  and 
women-owned  businesses  in  the  AHDP. 
The  interim  final  rule  reqmres  that 
brokers  and  RTC  staff  provide,  to  a  wide 
range  of  minority-owned  and  women- 
owned  businesses  and  minority- 
controlled  nonprofit  organizations,  each 
engaged  in  providing  affordable 
housing,  information  concerning  the 
availability  of  purchase  money  loans 
under  section  21A(c)(6)(A)(ii)  of  the 
Federal  Home  Loan  Bank  Act  (12  U.S.C 

.1441a(c)(6)(A)(ii)).  Clearinghouses  and 
technical  assistance  advisors  are  also 
authorized  to  provide  such  information 
to  such  parties.  In  addition  to  the 
explicit  requirements,  the  interim  final 
rule  includes  various  definitions 
concerning  this  aspect  of  the  AHDP. 

(6)  The  definition  of  nonprofit 
organization  is  modified  to  limit  the 
opportunity  for  for-profit  individuals  or 
entities  to  benefit  fiom  such  status. 

(7)  The  definition  of  public  agency  is 
clarified  to  include  entities  operating 
under  executive,  legislative  or  judicial 
authority. 

(8)  Consistent  with  ciurent  RTC 
directive,  the  interim  final  rule  requires 
that  the  RTC  send  clearinghouses 
notices  containing  information 
concerning  properties  with  appraised 
values  or  values  determined  by  the  RTC 
which  exceed  the  applicable  AHDP 
values.  These  properties  (including  the 
"ineligible"  single  family  and 
condominium  properties  discussed  in 
paragraph't2)  above)  will  not  be 
marketed  or  sold  as  a  part  of  the  AHDP, 
and  may  be  sold  to  any  purchaser  if  the 
sales  price  exceeds  the  applicable 
maximiun  AHDP  value.  However,  if  the 
sales  price  falls  below  the  applicable 
maximum  value,  these  "non-AHDP 
properties'*  may  only  be  sold,  initially. 


f' 


no  a  qualifying  purchaser.  This  change  is 
consistent  with  a  suggestion  made  by 
iPubhc  Gtizen,  Inc. 

(9)  The  RTC's  authority  to  issue  a 
|second  Notice  of  Marketing  Period  for 

nsold  properties  has  been  expanded  to 
Icover  single  family  properties  and 
condominium  units. 

(ID)  The  provisions  concerning 
eligible  multifamily  properties  are  being 
clarified  to  reflect  Uiat  if  a  purchaser 
makes  a  commitment  to  reserve  a  higher 
proportion  of  properties  for  very  low 
ncome  famiUes,  that  commitment  must 
36  reflected  in  the  LURA  for  such 
property. 

(11)  The  provisions  concerning  rent 
restrictions  applicable  to  AHDP 
3roperties  are  being  clarified  to  reflect 
hat  family  size  adjustments  for 

urposes  of  determining  rent  will  be 
ased  on  unit  size,  rather  than 
ousehold  size. 

(12)  The  provisions  describing  the 
iroperty  listing  which  must  accompany 
I  Notice  of  Marketing  Period  are  being 
revised  to  conform  more  closely  to 
statutory  reouirements. 

(13)  In  order  to  implement  section  609 
of  the  Refinancing  Act,  the  RTC  will  be 
required  to  establish  a  net  realizable 
[narket  value  for  an  eligible  multifamily 
jroperty,  which  value  will  be  a 

niinimum  sales  price  in  all  cases,  except 
br  expedited  sales  to  public  agencies  or 
nonprofit  o^anizations. 

(14)  Garincation  and  an  addition 
examples  are  provided  as  to  the 
ireference  given,  with  respect  to  the 
)ulk  sale  of  eligible  condominium 
}roperties,  to  sales  that  will  benefit  the 
arger  number  of  very  low-  and  low- 
income  households. 

(15)  The  provisions  concerning  bulk 
sales  of  eligible  condomium  property 
and  eligible  multifamily  property  are 
nodified  to  permit  the  RTC,  when  a 
3ulk  package  is  being  marketed,  to  sell 

individual  properties  to  qualifying 
purchasers.  Public  Citizen,  Inc.  had 
suggested  such  a  revision  with  respect 
to  eligible  multifamily  property.  This 
interim  final  rule  goes  a  step  further  by 
paking  a  similar  revision  with  respect 
■o  eligible  condorainiiun  property. 

(16)  The  provision  which  specifies  the 
knformation  to  be  provided  in  reports  to 
jCongress  concerning  the  AHDP,  has 
been  revised  so  that  it  more  closely 
tracks  the  statute. 

(17)  The  provision  of  §1609.11  which 
addresses  public  agencies  that  acquire 
properties  under  the  AHDP  has  been 
expanded  to  specify  the  particular 
lower-income  requirements  that  apply. 

(18)  Consistent  with  existing  RTC 
policy,  a  new  subsection  1609.9(b)  has 
been  added  which  provides  that,  with 
respect  to  eUgible  multifamily  property. 


the  RTC  will  offer  such  property, 
initially,  for  direct  sale  exclusively  to 
public  agencies  and  nonprofit 
organizations  for  a  period  of  45  days.  If 
the  RTC  receives  no  notice  of  serious 
interest,  the  property  will  be  marketed 
pursuant  to  section  1609.7. 

Other  stylistic  changes  to  the 
regulations  have  also  been  made. 

Because  of  the  length  of  the  interim 
final  rule  and  the  number  of  changes 
from  the  May  6, 1992  Interim  Rule,  this 
interim  final  rule  is  published  in  its 
entirety. 

Administrative  Procedure  Act 

The  RTC  is  adopting  this  regulation  as 
an  interim  final  regulation.  It  will  be 
effective  immediately  upon  publication 
in  the  Federal  Register,  without  the 
usual  notice-and-comment  period  or 
delayed  effective  date  as  provided  for  in 
the  Administrative  Procedure  Act,  5 
U.S.C.  553.  These  requirements  may  be 
waived  for  "good  cause".  The  RTC 
believes  that  good  cause  exists  because 
the  amendments  made  to  the  affordable 
housing  provisions  of  FIRREA  by  the 
Refinancing  Act,  the  1992 
Appropriations  Act,  the  1992  Housing 
Act  and  the  Completion  Act  took  effect 
immediately  upon  their  enactment. 
Moreover,  immediate  clarification  of 
existing  poUcies  is  necessary  in  order  to 
avoid  undue  delays  in  the  disposition  of 
affordable  housing  properties. 

By  implementing  these  changes 
immediately,  the  RTC  is  complying  with 
the  mandate  from  Congress  to  dispose  of 
single  family,  multifamily  and 
condominium  properties  expeditiously 
and  to  the  benefit  of  low  and  moderate 
income  households.  The  immediate 
effective  date  of  the  regulation  is  also 
desirable  in  order  to  avoid  public 
confusion  regarding  the  RTC's  poUcies 
and  procedures  in  this  area.  Such 
confusion  could  impede  the  sales  of 
affordable  housing  properties  and  result 
in  deterioration  of  existing  inventory 
and  increased  holding  costs  associated 
with  these  properties.  Such  costs 
ultimately  would  be  borne  by  the 
taxpayer. 

For  these  reasons,  the  RTC  finds  that 
the  benefits  to  the  pubhc  in  adopting  an 
interim  final  rule  outweigh  any  harm 
from  the  delay  in  seeking  public 
comment.  The  RTC  soUcits  comments 
and  will  consider  those  comments  in 
the  adoption  of  the  rule  as  final,  which 
will  take  place  within  90  days  after  the 
close  of  the  public  period. 

Regulatory  Flexibility  Act 

As  required  by  the  Regulator> 
Flexibility  Act,  5  U.S.C.  601,  et  seq.,  the 
following  initial  regulatory  flexibility 
analysis  is  hereby  provided: 


1.  Reasons,  objectives,  and  legal  bases 
imderlying  the  interim  final  regulations. 
These  elements  have  been  discussed 
elsewhere  in  the  preamble. 

2.  Impact  of  the  interim  final 
regulations  on  small  businesses:  This 
interim  final  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  RTC  expects,  rather,  that  the 
interim  final  regulation  will  result  in  a 
benefit  to  small  business  entities  whose 
service  will  be  utilized  in  fulfiUing  the 
mandates  of  the  legislation. 

3.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  riJes 
which  overlap,  duplicate,  or  conflict 
with  the  interim  final  regulations. 

List  of  Subjects  in  12  CFR  Part  1609 

Low  and  moderate  income  housing. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 

For  the  reasons  set  out  in  the 
preamble,  title  12  chapter  XVI  of  the 
Code  of  Federal  Regulations  is  amended 
by  revising  part  1609  to  read  as  follows: 

PART  1609-AFFORDABLE  HOUSING 
DISPOSITION  PROGRAM 

Sec. 

1 609. 1  Authority,  purpose,  and  scope. 

1609.2  Definitions. 

1609.3  Clearinghouses. 

1609.4  Technical  assistance  advisors. 

1 609. 5  Brokers  and  other  marketing 
specialists. 

1609.6  RTC  staff. 

1609.7  Marketing  period. 

1 609. 8  Recapture  of  profits  from  resale. 

1609.9  Suspension  of  marketing  period  for 
sales  to  nonprofit  organizations  and 
public  agencies. 

1609.10  Reporting. 

1609.11  Transfer  of  eligible  properties  to 
State  housing  finance  agencies.  State 
housing  agencies  and  local  housing 
agencies. 

1609.12  RTC  notice  and  sale  of  ineligible 
residential  properties  and  non-AHDP 
properties. 

Authority:  12  U.S.C.  1441a. 

§  1609.1    Authority,  purpose,  and  scope. 

The  regulations  in  this  part 
implement  section  21A(c)  and  section 
2lA(b)(12)  of  the  Federal  Home  Loan 
Bank  Act.  as  added  by  section  501  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA) 
(12  U.S.C.  1441a),  and  as  amended  by 
the  Resolution  Trust  Corporation 
Refinancing,  Restructuring>  and 
Improvement  Act  of  1991,  12  U.S.C. 
1441a(c)),  the  Department  of  Veterans 
Affairs  and  Housing  and  Urban 
Development  and  Lidependent  Agencies 
Appropriations  Act  of  1992,  Pubfic  Law 
102-139  (105  Stat.  736),  the  Housing 
and  Community  Development  Act  of 


1992,  Public  Law  102-550  (106  Stat. 
3672),  and  the  Resolution  Trust 
Corporation  Completion  Act  of  1993  (12 
U.S.C.  1441a).  This  part  applies  to  the 
disposition  of  eligible  residential 
properties  to  qualifying  purchasers  to 
provide  homeownership  and  rental 
housing  opportunities  for  very  low- 
income,  lower-income,  and  moderate- 
income  families.  The  Affordable 
Housing  Disposition  Program  will  be 
carried  out  in  accordance  with 
applicable  requirements  of  the  Fair 
Housing  Act  (42  U.S.C.  3601-3619)  and 
other  applicable  civil  rights  authorities. 

§1609.2    Definitions. 

(a)  Adjusted  income  and  income  shall 
have  the  meanings  given  such  terms  in 
section  3(b)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C 
1437a(b)(5)). 

(b)  Adjustment  for  family  size  means 
that  factor  based  on  family  size  applied 
by  the  RTC  to  median  income  to 
determine  a  family's  adjusted  income 
for  purposes  of  this  program.  For  RTC 
purposes.  50  percent  and  65  percent  of 
area  median  income  nxunbers  shall  be 
adjusted  for  family  size  in  the  same 
manner  as  HUD  adjusts  50  percent 
numbers;  and  80  percent  and  115 
percent  numbers  shall  be  adjusted  in  the 
same  manner  as  HUD  adjusts  80  percent 
numbers. 

(c)  Annual  income  has  the  same 
meaning  as  such  term  has  under  24  CFR 
813.106. 

(d)  Bona  fide  offer  means  offer  to 
purchase  eligible  multifamily  property 
which  meets  the  terms  and  conditions 
set  forth  in  the  applicable  notice  of 
readiness  for  sale  and  includes  the 
information  set  forth  in  §  1609.7(b)(7)  of 
this  part. 

(e)  Bulk  purchase  offer  means  an  offer 
to  purchase  in  a  single  transaction  two 
or  more  ehgible  residential  properties. 

(0  Cash  equivalent  offer  means  an 
offer  after  application  of  a  cash 
equivalency  calculation  consisting  of  a 
discounted  cash  flow  comparison 
between  cash  offers  for  a  property  and 
seller  financed  offers  for  Uie  same 
property. 

(g)  Clearinghouse  means: 

(1 )  The  State  housing  finance  agency 
for  the  State  in  which  an  eligible 
multifamily  property,  eligible 
condominium  property  or  eligible  single 
family  property  is  located: 

(2)  The  Office  of  Community 
Investment  (or  other  comparable 
division)  within  the  Federal  Housing 
Finance  Board  in  the  jiuisdiction  where 
the  eligible  multifamily  property, 
eligible  condominium  property  or 
eligible  single  family  property  is 
located;  and 


(3)  Any  national  nonprofit 
organization  (including  any  nonprofit 
entity  under  title  IX  of  the  Housing  and 
Community  Development  Act  of  1968) 
(42  U.S.C.  3931)  that  the  RTC 
determines  has  the  capacity  to  act  as  a 
clearinghouse  for  information. 

(h)  Condominium  project  means  real 
estate  which  has  five  or  more  residential 
condominium  units  and  the  remaining 
portions  of  which  are  designated  for 
common  ownership  solely  by  the 
owners  of  the  condominium  units,  each 
owner  having  an  undivided  interest  in 
the  common  elements;  provided 
however,  that  such  condominium  units 
are  not  required  to  be  located  in  the 
same  structure,  but  must  be  part  of  a 
common  condominium  regime  or  plan. 

(i)  Condominium  unit  means  a 
portion  of  a  condominium  project 
designated  for  separate  ownership. 

(j)  Eligible  condominium  property 
means  a  condominium  unit: 

(1)  To  which  the  RTC  acquires  title  in 
its  corporate  capacity,  its  capacity  as 
conservator,  or  its  capacity  as  receiver 
(including  its  capacity  as  the  sole  owner 
of  a  subsidiary  corporation  of  a 
depository  institution  under 
conservatorship  or  receivership,  which 
subsidiary  has  as  its  principal  business 
the  ownership  of  real  property);  and 

(2)  That  has  an  appraised  value  or 
value  determined  by  the  RTC  that  does 
not  exceed  $67,500  in  the  case  of  a  1- 
family  residence,  $76,000  in  the  case  of 
a  2-family  residence,  $92,000  in  the  case 
of  a  3-family  residence,  and  $107,000  in 
the  case  of  a  4-family  residence;  or 
$101,250  in  the  case  of  a  1-famiIy 
residence,  $114,000  in  the  case  of  a  2- 
family  residence,  $138,000  in  the  case  of 
a  3-family  residence  and  $160,500  in  the 
case  of  a  4-family  residence  to  the  extent 
that  Congress  shall  have  appropriated 
funds  to  cover  additional  costs  and 
losses  resulting  from  including  property 
with  such  higher  maximum  values. 

(k)  Eligible  multifamily  property 
means  a  property  consisting  of  more 
than  four  dwelling  units: 

(1)  To  which  the  RTC  acquires  title 
either  in  its  corporate  capacity  or  as 
receiver  (including  its  capacity  as  the 
sole  owner  of  a  subsidiary  corporation 
of  depository  institution  under 
receivership,  which  subsidiary  has  as  its 
principal  business  the  ownership  of  real 
property),  but  not  in  its  capacity  as  an 
operating  conservator,  except  to  the 
extent  that  Congress  shall  have 
appropriated  funds  to  cover  the 
additional  costs  and  losses  of  including 
property  held  in  such  capacity;  and 

(2)  That  has  an  appraised  value  or 
value  determined  by  the  RTC  that  does 
not  exceed,  for  such  part  of  the  property 
as  may  be  attributable  to  dwelUng  use 
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(excluding  exterior  land  improvements), 
$29,500  per  family  unit  without  a 
bedroom  $33,816  per  family  unit  with  1 
bedroom  $41,120  per  family  unit  with  2 
bedrooms,  $53,195  per  family  unit  with 
3  bedrooms,  and  $58,392  per  family  unit 
with  4  or  more  bedrooms. 

(1)  Eligible  residential  property 
includes  eligible  single  family  property 
and  eligible  multifamily  property. 

(m)  Eligible  single  family  property 
means  a  one-  to  four-family  residence 
(including  a  cooperative  or. 
manufactured  home  permanently 
attached  to  real  estate): 

(1)  To  which  the  RTC  requires  title  in 
its  corporate  capacity,  its  capacity  as 
conservator,  or  its  capacity  as  receiver 
(including  its  capacity  as  the  sole  owner 
of  a  subsidiary  corporation  of  a 
depository  institution  under 
conservatorship  or  receivership,  which 
subsidiary  has  as  its  principal  business 
the  ownership  of  real  property);  and 

(2)  That  has  an  appraised  value  or 
value  determined  by  the  RTC  that  does 
not  exceed  $67,500  in  the  case  of  a  1- 
family  residence,  $76,000  in  the  case  of 
a  2-family  residence,  $92,000  in  the  case 
of  a  3-family  residence,  and  $107,000  in 
the  case  of  a  4-family  residence,  or 
$101 .250  in  the  case  of  a  1-family 
residence,  $114,000  in  the  case  of  a  2- 
family  residence,  $138,000  in  the  case  of 
a  3-family  residence  and  $160,500  in  the 
case  of  a  4-family  residence  to  the  extent 
that  Congress  shall  have  appropriated 
funds  to  cover  additional  costs  and 
losses  resulting  from  including  property 
with  such  higher  maximum  values. 

(n)  HUD  means  the  U.S.  Department 
of  Housing  and  Urban  Development 

(0)  Ineligible  condominium  property 
means  a  condominium  unit: 

(1)  To  which  the  RTC  acquires  title  in 
its  corporate  capacity,  its  capacity  as 
conservator,  or  its  capacity  as  receiver 
(including  its  capacity  as  the  sole  owner 
of  a  subsidiary  corporation  of  a 
depository-  institution  under 
conservatorship  or  receivership,  which 
subsidiary  corporation  has  as  its 
principal  business  the  ownership  of  real 
property); 

(2)  Tliat  has  an  appraised  value  or 
value  determined  by  the  RTC  that  does 
not  exceed  the  applicable  dollar  amount 
limitation  for  the  property  under 
paragraph  {j)(2)(ii)  of  this' section:  and 

(3)  That  is  not  an  eligible 
condominium  property. 

(p)  Ineligible  multifamily  property 
means  a  property  consisting  of  more 
than  four^dwelling  units: 

(1)  To  which  the  RTC  acquires  title  in 
its  capacity  as  conservator  (including  its 
capacity  as  the  sole  owner  of  a 
subsidiary  corporation  of  a  depository 
institution  under  conservatorship. 


wh  ch  subsidiary  corporation  has  as  its 
prii  cipal  business  the  ownership  of  real 
pro  )erty); 

(; )  That  has  an  appraised  value  or  a 
vail  e  determined  by  the  RTC  that  does 
not  exceed,  for  such  part  of  the  property 
as  n  lay  be  attributable  to  dwelling  use 
(ex<  luding  exterior  land  improvements), 
the  iollar  amount  Hmitations  under 
pari  graph  (k)(2)  of  this  section;  and 

(c )  That  is  not  an  eligible  multifamily 
pro  >erty. 

■  (c )  Ineligble  residential  property 
incl  ades  ineligible  single  family 
pro  lerty,  ineligible  multifamily 
pro  terty  and  ineligible  condominium 
pro  lerty. 

(i  Ineligible  single  family  property 
mea  as  a  one  to  four  family  residence 
(inc  uding  a  cooperative  or 
mar  ufactured  home  permanently 
attai  :hed  to  real  estate): 

(11  To  which  the  RTC  acquires  title  in 
its  qorporate  capacity,  its  capacity  as 
com  ervator,  or  its  capacity  as  receiver 
(inc  uding  its  capacity  as  the  sole  owner 
of  a  subsidiary  corporation  of  a 
dep^  )sitory  institution  under 
com  ervatorship  or  receivership,  which 
sub!  idiary  has  as  its  principal  business 
the  I  (wnership  of  real  property); 

(2  That  has  an  appraised  value  or 
valu  8  determined  by  the  RTC  that  does 
not  I  (xceed  the  applicable  dollar  amount 
limi  :ation  for  the  property  under 
para  jraph  (m)(2)(ii)  of  this  section;  and 

(3  That  is  not  an  eligible  single 
fam  ly  property. 

(s  Lower-income  families  means 
fam  lies  and  individuals  whose  incomes 
do  t  ot  exceed  80  percent  of  area  median 
inco  me,  as  defined  under  42  U.S.C. 
143;  a(b)(2)  and  as  determined  by  the 
Seci  Jtary  of  HUD,  with  adjustment  for 
fam  ly  size. 

(t  Lower-income  occupancy 
rem  \rement(s)  means: 

(1  With  respect  to  eligible 
mul  ifamily  property,  that  not  less  than 
35  f  srcent  of  all  dwelling  units 
pun  based  by  a  qualifying  multifamily 
pun  baser  in  a  single  transaction  shall 
be  n  ade  available  for  occupancy  by,  and 
be  n  aintained  as  affordable  for,  lower- 
incc  me  families  during  the  remaining 
usei  j1  life  of  the  property  in  which  the 
unit  i  are  located,  provided  that  not  less 
thai  20  percent  of  all  units  shall  be 
mac  ^  available  for  occupancy  by.  and  be 
mai:  itained  as  affordable  for,  very  low- 
incc  me  families  during  the  remaining 
usef  il  life  of  such  property.  In  the  event 
that  more  than  one  eligible  multifamily 
proj  erty  is  purchased  as  part  of  a  single 
tran  action,  not  less  than  15  percent  of 
the  I  welling  units  in  each  separate 
proj  erty  shall  be  made  available  for 
occi  pancy  by  and  maintained  as 
affo;  dable  for  lower-income  families 


(including  very  low-income  families)  for 
the  remaining  useful  life  of  the  property 
in  which  the  units  are  located. 

(2)  With  respect  to  eligible  single 
family  property,  that  all  eligible  single 
family  property  purchased  by  public 
agencies  or  nonprofit  organizations  shall 
be  made  available  for  occupancy  by.  and 
be  maintained  as  affordable  for,  lower- 
income  families  for  the  remaining  useful 
life  of  the  property,  or  be  made  available 
for  purchase  by  any  such  family  that 
agrees  to  occupy  the  property  as  a 
principal  residence  for  at  least  12 
months  and  certifies  in  writing  that  the 
family  intends  to  occupy  the  property 
for  at  least  12  months. 

(3)  With  respect  to  eligible 
condominium  property,  that,  unless 
otherwise  waived  by  the  RTC  in 
accordance  with  §  1609.7(c)(4)(ii)  of  this 
part,  each  eligible  condominium 
property  purchased  by  public  agencies, 
nonprofit  organizations,  or  for-profit 
entities  shall  be  made  available  for 
occupancy  by.  and  be  maintained  as 
affordable  for,  lower-income  families  for 
the  remaining  useful  life  of  the  property, 
or  be  made  available  for  purchase  by 
any  such  family  who  agrees  to  occupy 
the  property  as  a  principal  residence  for 
at  least  12  months  and  who  certifies  in 
writing  that  the  family  intends  to 
occupy  the  property  for  at  least  12 
months. 

(4)  Properties  shall  be  affordable  for 
lower-income  and  very  low-income 
families  at  rent  levels  which  do  not 
exceed  those  prescribed  at 

§  1609.7(a)(6),  (b)(4),  or  (c)(4)  of  this 
part,  as  applicable. 

(u)  LURA  means  a  Land  Use 
Restriction  Agreement  or  other  form  of 
recordable  legal  agreement  between  the 
RTC  and  the  purchaser  of  an  eligible 
multifamily  property,  eligible 
condominium  property  or  eligible  single 
family  property,  which  sets  forth  the 
lower-income  occupancy  requirements 
and  other  restrictions  on  the  property. 

(v)  Marketing  period  means  the  period 
of  time  during  which  qualifying 
purchasers  have  exclusive  rights  to 
make  offers  to  purchase  eligible  single 
family  properties  or  eligible 
condominium  properties  and  to  submit 
expressions  of  serious  interest  in 
purchasing  eligible  multifamily 
properties.  The  marketing  period  begins, 
with  respect  to  an  eligible  multifamily 
property,  eligible  condominium 
property  or  eligible  single  family 
property,  on  the  date  specified  in  the 
Notice  of  Meuketing  Period  issued  by 
the  RTC  for  the  property.  The  marketing 
period  ends,  with  respect  to  an  eligible 
single  family  property,  three  months 
and  one  week  after  the  date  so  specified 
in  the  Notice  of  Marketing  Period, 
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except  to  the  extent  that  Congress  shall 
have  appropriated  funds  to  cover  the 
additional  costs  and  losses  of  such 
longer  period,  the  marketing  period 
shall  end  180  days  after  the  date  so 
specified  in  the  Notice  of  Marketing 
Period.  The  marketing  period  ends,  with 
respect  to  an  eligible  multifamily 
property,  three  months  after  the  date  so 
specified  in  the  Notice  of  Marketing 
Period;  however,  if  the  marketing  period 
is  extended  in  accordance  with  the 
provisions  of  §1609.7(b)(12)  of  this  part, 
the  marketing  period  will  end  three 
months  after  the  date  specified  in  the 
subsequent  Notice  of  Marketing  Period 
or  on  an  earlier  date,  if  any,  specified  in 
the  subsequent  Notice  of  Marketing 
Period.  The  marketing  period  ends,  with 
respect  to  an  eligible  condominium 
property.  180  days  after  the  date  so 
specified  in  the  Notice  of  Marketing 
Period. 

(w)  Median  income  for  the  area  has 
the  same  meaning  as  the  term  has  under 
section  3(b)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C 
1437a(b)).  For  RTC  purposes,  65  percent 
of  area  median  income  numbers  shedl  be 
calculated  on  the  basis  of  HUD's  income 
limits  for  very  low- income  families  and 
115  percent  of  area  median  income 
numbers,  on  the  basis  of  HUD's  income 
limits  for  lower-income  families. 

(x)  Minori/y  means  any  Black 
American,  Native  American,  Hispanic 
American,  or  Asian  America. 

(y)  Minority-owned  business  means  a 
business — 

(1)  more  than  50  percent  of  the 
ownership  or  control  of  which  is  held 
by  1  or  more  minority  individuals;  and 

(2)  more  than  50  percent  of  the  net 
profit  or  loss  of  which  accrues  to  1  or 
more  minority  individuals. 

(z)  MOU  means  memorandum  of 
understanding. 

(aa)  Moderate-income  families  means 
families  and  individuals  whose  incomes 
exceed  80  percent  but  do  not  exceed  115 
percent  of  area  median  income,  as 
determined  by  the  Secretary  of  HUD, 
with  adjustment  for  family  size. 

(bb)  National  nonprofit  organization 
means  a  nonprofit  organization  which 
has  membership  in  more  than  one  State 
or  of)erates  housing  and  community 
development  programs  or  provides 
technical  assistance  in  more  than  one 
State. 

(cc)  Net  realizable  market  value 
means  a  price  below  the  market  value 
that  takes  into  account: 

(1)  Any  reductions  in  holding  costs 
resulting  fi-om  the  expedited  sale  of  a 
property  including,  but  not  limited  to, 
foregone  real  estate  taxes,  ijisurance. 
maintenance  costs,  security  costs, 
potential  diminution  of  value  from 


property  being  held  in  inventory,  and 
loss  of  use  of  ftmds;  and 

(2)  The  avoidance,  where  applicable, 
of  fees  paid  to  real  estate  brokers, 
auctioneers,  or  other  individuals  of 
organizations  involved  in  the  sale  of 
property  owmed  by  the  RTC. 

(ad)  Non-AHDP  property  means  a 
property  that  would  constitute  an 
eligible  multifamily  property,  eligible 
condominium  property  or  eligible  single 
family  property  except  that  its  appraised 
value  or  the  value  determined  by  the 
RTC  exceeds  the  applicable  maximum 
values  set  out  in  paragraph  (j)(2)  of  this 
section  with  respect  to  condominium 
units,  in  paragraph  (k)(2)  of  this  section 
with  respect  to  multifamily  property, 
arid  in  paragraph  (m)(2)  of  this  section 
with  respect  to  single  family  property. 

(ee)(l)  Nonprofit  organization  means 
a  private  organization  (including  a 
limited  equity  cooperative): 

(i)  No  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
member,  shareholder,  founder, 
contributor,  lender,  management 
company  or  individual  and  in  which  no 
equity  interest  or  investment  is  held  by 
a  lender  or  management  company,  as 
determined  by  the  RTC;  and 

(ii)  That  is  approved  by  the  RTC  as  to 
financial  responsibility. 

(2)  The  determination  of  whether  an 
organization  qualifies  as  a  nonprofit 
organization  for  purposes  of  this  part 
shall  be  made  by  RTC. 

(ff)  Principal  residence  means  the 
dwelling  at  which  a  household  resides 
for  at  least  a  majority  of  each  year. 

(gg)  Public  agency  means  any  Federal, 
State,  local,  or  other  governmental 
entity,  whether  operating  under 
executive,  legislative  or  judicial 
authority,  and  includes  any  public 
housing  agency. 

(hh)  Qualifying  condominium 
purchaser  means: 

(1)  A  qualifying  household,  in  the 
case  of  eligible  condominium  property 
offered  for  sale  individually;  or 

(2)  In  the  case  of  eligible 
condominium  property  offered  for  sale 
in  bulk,  a  nonprofit  organizetion.  public 
agency  or  for-profit  entity,  which  makes 
a  commitment  to  satisfy  the  lower- 
income  occupancy  requirements  for  the 
eligible  condominium  property  for 
which  it  makes  a  purchase  offer. 

(ii)  Qualifying  household  means  a 
household: 

(1)  That  intends  to  occupy  an  eligible 
single  family  property  or  condominium 
property  as  a  principal  residence; 

(2)  That  agrees  to  occupy  the  property 
as  a  principal  residence  for  at  least  12 
months; 

(3)  That  certifies  in  writing  that  it 
intends  to  occupy  the  property  as  a 


principal  residence  for  at  least  12 
months;  and 

(4)  Whose  annual  income  does  not 
exceed  115  percent  of  area  median 
income,  as  determined  by  the  Secretary 
of  HUD,  with  adjustment  for  family  size. 

(jj)  Qualifying  multifamily  purchaser 
means  a  pubUc  agency,  a  nonprofit 
organization,  or  a  for-profit  entity  which 
makes  a  commitment  (for  itself  or  any 
related  entity)  to  satisfy  the  lower- 
income  occupancy  requirements  for  any 
eligible  multifamily  property  for  which 
it  makes  a  purchase  offer. 

(kk)  Qualifying  purchaser  includes 
qualifying  single  family  purchasers, 
qualifying  multifamily  purchasers,  and 
qualifying  condominium  purchasers. 
For  bulk  sales  transactions,  qualifying 
purchaser  excludes  quaUf>-ing 
households. 

(11)  Qualifying  single  family  purchaser 
means: 

(1)  A  qualifying  household  (including 
quahfying  households  with  members 
who  are  veterans);  or 

(2)  A  pubhc  agency  or  nonprofit 
organization  that  agrees  to  either: 

(i)  Make  an  eligible  single  family 
property  available  for  occupancy  as 
affordable  housing  for  lower-income 
families  (including  lower-income 
families  with  members  who  are 
veterans)  during  the  remaining  useful 
life  of  such  property;  or 

(ii)  Make  the  property  available  for 
purchase  by  any  such  family  that  agrees 
to  occupy  the  property  as  a  principal 
residence  for  at  least  12  months  and  that 
certifies  in  writing  that  the  family 
intends  to  occupy  the  property  for  at 
least  12  months. 

(mm)  Recapture  means  the  process  by 
which  the  RTC  receives  a  percentage  of 
the  proceeds  from  the  sale  of  properties 
which  are  subject  to  recapture,  as  set 
forth  in  §  1609.8  of  this  part. 

(nn)  Arc  means  the  Resolution  Trust 
Corporation. 

(oo)  Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

(pp)  Single  Transaction  means  the 
purchase  of  more  than  one  eUgible 
multifamily  property  by  the  same 
quahfying  multifamily  purchaser  where 
such  p\irchaser  is  the  winning  bidder  on 
each  such  property  and  the  properties 
were  listed  with  one  or  more 
clearinghouses  such  that  bids  could  be 
and  were  submitted  contemporaneously 
by  the  purchaser  therefore,  offered  for  " 
sale  by  the  RTC  as  part  of  a  designated 
bulk  sale  transaction  or  identified  by  the 
purchaser  and  accepted  by  RTC  as  part 
of  a  bulk  sale  bid  by  the  purchaser  and 
accepted  by  RTC  as  part  of  a  bulk  sale 
bid  by  the  purchaser,  provided, 
however,  that  in  any  such  event  the  RTC 
and  the  purchaser  may  elect  to  treat 
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such  purchases  as  being  made  pursuant 
to  separate  and  distinct  transactions, 
rather  than  a  single  transaction. 

(qq)  Subsidiary  means  an  entity 
which  is  a  wholly-owned  subsidiary  of 
a  diepositoiy  institution  imder 
conservatorship  or  receivership,  as 
applicable,  which  has  as  its  principal 
business  the  ownership  of  real  property, 
including  wholly-owned  subsidiaries  of 
subsidiaries. 

(rr)  Technical  assistance  advisor 
(TAA)  means  a  public  agency  or 
nonprofit  organization  that  is  designated 
by  the  RTC  to  provide  assistance  to 
potential  purchasers  of  eligible 
multifamily  properties,  eligible 
condominium  properties  and  eligible 
single  family  properties. 

(ss)  Useful  life  means  the  later  of  forty 
(40)  years  from  the  date  of  the  LURA  or 
fifty  (50)  years  from  the  date  the 
property  was  initially  occupied  as 
housing;  provided,  however,  that  in  the 
event  of  an  involuntary  loss  of  use  of  the 
property  caused  by  seizure, 
condemnation,  foreclosure,  deed  in  lieu 
of  foreclosure,  fire  or  other  casualty,  the 
useful  life  of  the  property  shall 
terminate  on  the  date  of  such  loss. 

(tf)  Very  hw-income  families  means 
families  and  individuals  whose  incomes 
do  not  exceed  50  percent  of  area  median 
income,  as  defined  under  42  U.S.C. 
1437a(b)(2)  and  as  determined  by  the 
Secretary  of  HUD.  with  adjustment  for 
family  size. 

(uu)  Veteran  means  a  person  who 
served  in  the  active  military,  naval,  or 
air  service,  and  who  was  discharged  or 
release  therefrom  under  conditions 
other  than  dishonorable. 

(vv)  Women-owned  business  means  a 
business — 

(DMorethanSO  percent  of  the 
ownership  or  control  of  which  is  held 
by  one  or  more  women; 

(2)  More  than  50  percent  of  the  net 
profit  or  loss  of  which  accrues  to  one  or 
more  women;  £md 

(3)  A  significant  percentage  of  senior 
management  positions  are  held  by 
women. 

§1609.3    Oearingtiouses. 

(a)  Eligibility.  Clearinghouses  shall 
include: 

(1)  The  State  housing  finance  agency 
for  the  State  in  which  an  eligible 
multifamily  property,  eligible 
condominium  property  or  eligible  single 
family  property  is  located; 

(2)  The  Office  of  Community 
Investment  (or  other  comparable 
division)  within  the  Federal  Housing 
Finance  Board  in  the  jurisdiction  where 
the  eligible  multifamily  property,  • 
eligible  condominium  property  or 
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elig  ble  single  family  property  is 
loca  ted;  and 

(3 1  Any  national  nonprofit 
organization  that  the  RTC  determines 
has  the  capacity  to  act  as  a 
clea  inghouse  for  information. 

(b  Designation.  The  RTC  shall 
desi  >nate  one  or  more  eligible 
clea  inghouses  to  act  in  that  capacity  in 
each  State. 

( 1  State  housing  finance  agencies. 
The  RTC  may  ask  the  Governor  of  each 
Stall  I  to  confirm  the  designation  of  the 
Stall  I  housing'finance  agency  to  serve  as 
a  cle  aringhouse.  At  the  Governor's 
disc  etion,  the  clearinghouse  function 
may  be  supported,  in  part,  by  a  State 
ager  cy,  which  is  not  a  Slate  housing 
finaj  ice  agency,  serving  as  a  technical 
assi!  tance  advisor. 

(2  Office  of  Community  Investment. 
The  VTC  may  ask  the  Federal  Housing 
Fina  ice  Board  (FHFB)  to  designate  the 
Offii  e  of  Housing  Finance  Programs  or 
othe  •  comparable  division  to  serve  as  a 
clea  inghouse.  At  the  FHFB's  discretion, 
the  <  learinghouse  function  may  be 
dele  jated  to,  or  supplemented  in  whole 
or  ir  part  by.  its  District  Banks. 

(3  National  nonprofit  organizations. 
The  ITC  may  ask  national  nonprofit 
orga  lizations  to  submit  a  written 
requ  ;st  for  designation  as  a 
cleaj  inghouse.  The  request  should  take 
the  i  )rm  of  a  written  expression  of 
intei  3St  in  serving  as  a  clearinghouse;, 
evid  mce  of  Internal  Revenue  Service 
dele  mination  of  nonprofit  status 
purs  lant  to  section  501(c)(3)  of  the 
Intel  [lal  Revenue  Code  (26  U.S.C. 
501(i  :)(3))  or  other  appropriate  sections, 
whei  e  applicable;  a  list  of  cities  and 
States  in  which  the  organization  is 
oper  iting;  a  description  of  experience  in 
pron  oting  low-  and  moderate-income 
hous  ing;  the  latest  annual  report;  and  a 
desc  iplion  of  means  by  which  the 
orgai  lization  will  disseminate  property 
infoi  mation.  The  RTC  may.  in  its 
disci  Btion.  accept  or  reject  such  a 
reou  (st  in  writing. 

(c)  Functions.  (1)  Under  the  terms  of 
the  I  lOU's  to  be  entered  into  between 
the  F  TC  and  the  clearinghouses,  the 
cleai  inghcuses  shall  perform  the 
folio  ving  functions: 

(i)  Serve  as  repository  of  property 
listir  gs  and  Notices  of  Marketing  Period 
from  the  RTC  for  public  inspection; 

(ii  Make  information  available  upon 
requ  sst  during  the  marketing  period  to 
qual  fying  purchasers  concerning 
eligible  residential  properties  for  which 
the  aearinghouse  has  received  a  Notice 
of  M  irketing  Period;  and 

(ii^)  Following  receipt  of  a  notice 
requ  red  under  §  1609.12  of  this  part 
cone  sming  ineligible  residential 
prop  Jrties  or  non-AHDP  properties. 


make  the  information  contained  in  such 
notice  available,  upon  request,  to  public 
agencies,  nonprofit  organizations, 
qualifying  households,  qualifying 
multifamily  purchasers  and  other 
purchasers,  as  applicable. 

(2)  Clearinghouses  are  encouraged  to 
perform  the  following  functions: 

(i)  Disseminate  RTC  property 
inventories  as  well  as  listings  of 
properties  for  which  they  have  received 
Notices  of  Marketing  Period  for  sale  on 
a  regular  basis  to  Stale  and  local 
government  agencies,  nonprofit  housing 
organizations,  for-profit  entities, 
organizations  representing  special 
population  groups  such  as  the  homeless, 
and  disabled,  handicapped,  and  elderly 
persons,  and  members  of  minority 
groups; 

(ii)  Publicize  the  availability  of 
eligible  residential  properties  through 
various  media,  including  newspapers 
and  other  media  serving  minority 
groups;  and 

(iii)  Periodically  provide  to  a  wide 
range  of  minority-owned  businesses  and 
women-owned  businesses  engaged  in 
providing  affordable  housing,  and  to 
nonprofit  organizations  more  than  50 
percent  of  the  control  of  which  is  held 
by  1  or  more  minority  individuals,  that 
are  engaged  in  providing  affordable 
housing,  information  that  is  sufficient  to 
inform  such  businesses  and 
organizations  of  the  availability  and 
terms  of  financing  under  section 
21A(c)(6)(A)(ii)  of  the  Federal  Home 
Loan  Bank  Act  (12  U.S.C. 
1441a(c)(6)(A)(ii))  concerning  purchase 
loans,  such  information  to  be  provided 
directly,  by  notices  published  in 
periodicals  and  other  publications  that 
regularly  provide  information  to  such 
businesses  or  organizations,  or  through 
persons  and  organizations  that  regularly 
provide  information  or  services  to  such 
businesses  or  organizations. 

(3)  A  clearinghouse  shall  not  be 
subject  to  suit  for  its  failure  to  comply 
with  the  requirements  of  this  section. 

§  1 609.4   Technicai  assistance  advisors. 

(a)  Eligibility.  Technical  assistance 
advisors  (TAA)  may  include 
clearinghouses,  State  and  local  public 
agencies,  and  nonprofit  organizations. 

(b)  Designation.  An  eligiole  entity 
may  submit  a  written  request  to  the  RTC 
regional  and  national  office  for 
designation  as  a  TAA.  Such  request 
shall  include:  evidence  of  Internal 
Revenue  Service  determination  of 
nonprofit  status  pursuant  to  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  or  other 
appropriate  sections,  where  applicable; 
a  description  of  experience  in 
promoting  low-  and  moderate-income 
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housing;  and  a  description  of  the 
functions  that  the  entity  proposes  to 
perform,  identifying  staffing  capability 
to  perform  such  functions.  The  RTC 
may,  in  its  discretion,  accept  or  reject 
such  a  request  in  writing. 

(c)  Functions.  A  TAA  may  assist  a 
purchaser  of  an  eligible  multifamily 
property,  efigible  condominium 
property  or  eligible  single  family 
property.  It  may  perform  one  or  more  of 
the  following  functions: 

(1)  Qualifying  potential  purchasers  of 
eligible  single  family  properties  or 
eligible  condominiimi  properties; 

(2)  Assisting  qualifying  households  to 
identify  suitable  properties  and  secure 
financing; 

(3)  Assisting  qualifying  multifamily 
purchasers  and  qualifying 
condominium  purchasers  to  identify 
suitable  properties  and  secure  financing; 

(4)  Assisting  sponsors  of  housing  for 
special  populations,  such  as  homeless, 
disabled,  handicapped,  and  elderly 
persons,  to  identify  suitable  properties 
and  secure  financing; 

(5)  Providing  specialized  assistance  to 
qualifying  purchasers,  including,  but 
not  limited  to.  families  with  members 
who  are  members  of  minority  groups 
and  those  with  members  who  are 
veterans; 

(6)  Providing  to  minority-owned 
businesses  and  women-owned 
businesses  engaged  in  providing 
affordable  housing,  and  to  nonprofit 
organizations  more  than  50  percent  of 
the  control  of  which  is  held  by  1  or 
more  minority  individuals,  that  are 
engaged  in  providing  affordable 
housing,  information  about  the 
aveilability  and  terms  of  financing  for 
purchase  loans,  as  further  described  at 
§  1609.3(c)(2)(iii)  of  this  part;  and 

(7)  Assisting  in  other  promotional 
ser\  ices  as  needed  by  the  RTC  such  as 
information  dissemination, 
identification  of  qualifying  purchasers, 
and  other  promotional  activities  as 
needed. 

(d)  Compensation.  (1)  The  RTC  shall 
enter  into  an  MOU  with  each  TAA 
which  will  specify  the  services  that  the 
TAA  will  perform. 

(2)  The  MOU  may  provide  that  the 
RTC  shall  compensate  the  TAA  for  its 
services  on  a  basis  agreed  upon  between 
the  RTC  and  TAA.  Compensation 
arrangements  may  include  special 
compensation  for  services  which  lead  to 
the  purchase  of  eligible  residential 
properties  by  lower-income  families  and 
other  groups  targeted  for  assistance. 

§1609.5    Brokers  and  other  marketing 
specialists. 

(a)  Designation.  The  RTC  shall 
involve  brokers,  auctioneers,  and  other 


marketing  specialists  in  the  marketing  of 
ehgible  residential  properties  that  it 
offers  for  sale. 

(b)  Functions.  The  broker,  auctioneer, 
or  other  marketing  specialists  shall: 

(1)  Actively  market  the  eligible 
residential  properties  on  its  listing, 
including  using  multi-listing  services,  as 
appropriate,  and  advertising  in  local 
media  and  media  targeted  to  low-  and 
moderate-income  families  (including 
families  with  one  or  more  members  who 
are  members  of  minority  groups  and 
those  with  members  who  are  veterans); 

(2)  Provide  to  minority-owned 
businesses  and  women-owned 
businesses  engaged  in  proWding 
affordable  housing,  and  to  nonprofit 
organizations  more  than  50  percent  of 
the  control  of  which  is  held  by  1  or 
more  minority  individuals,  that  are 
engaged  in  providing  affordable 
housing,  information  about  the 
availability  and  terms  of  hi\ancing  for 
purchase  loans,  as  further  described  at 
§1609.3(c)(2)(iii)  of  this  part; 

(3)  Pre-qualify  and  counsel 
prospective  purchasers,  as  prescribed  bv 
the  RTC; 

(4)  Provide  an  opportunity  for 
prospective  purchasers  to  inspect  the 
property  and  to  review  property  records, 
including  purchasers  identified  by 
TAA's,  without  regard  to  race,  color, 
religion,  sex,  national  origin,  handicap, 
and  familial  status; 

(5)  Certify  that  they— 

(i)  Will  not  decline  to  show 
properties,  or  discriminate  in  the 
marketing  or  sale  of  properties  because 
of  race,  color,  religion,  sex,  national 
origin,  handicap,  or  familial  status; 

(ii)  Will  prominently  display  the  Fair 
Housing  Poster  in  all  offices  where 
brokering  and  sales  activities  take  place; 

(iii)  Will  use  the  Equal  Housing 
Opportunity  logo,  slogan,  or  statement 
in  advertising;  and 

(iv)  Will  use  any  available  minority 
media  (in  addition  to  other  media  that 
are  used)  when  advertising  properties; 

(6)  Present  offers  or  contracts  from 
qualifying  purchasers  to  the  RTC  for 
acceptance,  rejection,  or  counteroffer, 
along  with  certifications  of  eligibility  - 
from  the  qualifying  purchasers;  and 

(7)  Perform  all  other  responsibihties 
incident  to  the  sale  and  closing. 

(c)  Compensation.  The  RTC  shall 
enter  into  a  hsting  agreement  with  each 
broker  or.  at  its  discretion,  utilize  open 
listing  agreements  which  specify  the 
mutual  responsibilities  of  the  RTC  and 
the  broker  and  which  provide  for 
compensation  as  a  percentage  of  the 
sales  price  of  a  property  sold  with  the 
broker's  services.  The  RTC  shall 
compensate  the  auctioneers  and  other 
marketing  specialists  for  their  services 


on  the  basis  of  a  contract  which    f 
specifies  the  services  to  be  provided  and 
rate  of  compensation.  Compensation 
arrangements  may  include  incentives 
for  the  sale  of  properties  to  lower- 
income  families  and  individuals 
(including  lower-income  veterans  and 
lower-income  families  with  members 
who  are  veterans). 

§1609.6    RTC  staff. 

(a)  Designation.  The  RTC  shall 
designate  affordable  housing  disposition 
specialists  on  the  staff  of  field  offices. 

(b)  Functions.  (1)  The  affordable 
housing  disposition  specialists  generally 
shall  perform  the  following  functions: 

(i)  Coordinate  sales  of  eligible 
residential  properties  in  each  office  and 
serve  as  an  advocate  for  the  program; 

(ii)  Review  and  approve  written 
requests  from  eligible  entities  to  serve  as 
TAA's; 

(iii)  Negotiate  an  MOU  with  each 
TAA  regarding  the  services  to  be 
performed  and  the  method  and  amount 
of  compensation; 

(iv)  Negotiate  an  MOU  with  the 
clearinghouses  regarding  the  services  to 
be  performed: 

(v)  Within  a  reasonable  time  after 
acquisition  of  title  to  eligible  residential 
properties,  send  a  list  of  eligible 
residential  properties  to  clearinghouses 
with  a  Notice  of  Marketing  Period,  and 
coordinate  the  sale  of  properties  to 
nonprofit  organizations  or  public 
agencies; 

(vi)  Monitor  marketing  efforts  of 
clearinghouses,  TAA's.  and  brokers  or 
other  marketing  specialists,  giving 
particular  attention  to  marketing  of 
eligible  single  family  properties  and 
eligible  condominium  properties  for 
sale  to  lower-income  families,  and 
marketing  of  properties  to  special  needs 
populations,  veterans  and  minority 
groups; 

(vii)  Identify  potential  sources  of 
financing  for  eligible  residential 
properties  through  coordination  with 
Federal.  State,  and  local  agencies  and 
private  lenders  and  investors; 

(viii)  Coordinate  with  other  Federal 
agencies  that  are  selling  residential 
properties  in  the  same  market  areas; 

(ix)  Provide  to  minority-owned 
businesses  and  women-owned 
businesses  engaged  in  providing 
affordable  housing,  and  to  nonprofit 
organizations  more  than  50  percent  of 
the  control  of  which  is  held  by  1  or 
more  minority  individuals,  that  are 
engaged  in  providing  affordable 
housing,  information  about  the 
availability  and  terms  of  financing  for 
purchase  loans,  as  further  described  at 
§  1609.3(c)(2)(iii)  of  this  part;  and 
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(x)  Carry  out  all  other  necessary 
activities  for  the  program. 

(2)  The  functions  performed  by  the 
affordable  bousing  disposition 
specialists  may  be  amended  or 
expanded  from  time  to  time  at  the 
discretion  of  the  RTC. 

§1609.7    Marketing  period. 

(a)  Eligible  single  family  property— (\) 
Notice  of  Marketing  Period,  (i)  Subject 
to  exercise  by  the  RTC  of  its  authority 
under  §§  1609.9  and  1609.11  of  this 
part,  when  an  eligible  single  family 
property  is  ready  for  marketing,  the  RTC 
shall  send  a  Notice  of  Marketing  Period 
to  the  clearinghouse  serving  the  area  in 
which  the  property  is  located.  The 
Notice  shall  be  transmitted  by  certified 
mail  or  any  other  means  of 
communication  with  date  and  time 
confirmation. 

(ii)  The  property  listing 
accompanying  the  Notice  shall  contain 
basic  information  about  the  property, 
including  location,  condition  and 
information  relating  to  the  estimated  fair 
market  value  of  the  property,  and  such 
other  information  as  the  RTC  may 
determine  to  be  useful. 

(iii)  The  Notice  shall  specify  a  date 
that  begins  the  start  of  the  Marketing 
Period  and  state  that  the  Marketing 
Period  ends  3  months  and  one  week,  or 
such  longer  time  period  as  may  be 
applicable,  after  such  date. 

l2)  Qualifying  single  family 
purchases— (i)  Households.  To  qualify 
to  purchase  an  eligible  single  family 
property,  a  household  must  certify  in 
vrriting  to  the  RTC  that  its  annual 
income  does  not  exceed  115  percent  of 
area  median  income,  with  adjustment 
for  famify  size,  and  that  it  intends  to 
occupy  the  property  as  a  principal 
residence  for  at  least  12  months. 

(ii)  Public  agencies  and  nonprofit 
organizations.  To  qualify  to  purchase 
one  or  more  eligible  single  family 
properties,  a  public  agency  or  nonprofit 
organization  must  certify  to  the  RTC 
that  it  will  make  the  property  available 
for  occupancy  by,  and  maintain  it  as 
affordable  for,  lower-income  families 
(including  lower-income  families  with 
members  who  are  veterans)  for  the 
remaining  useful  life  of  such  property; 
or  make  the  property  available  for 
purchase  by  any  such  family  that  agrees 
to  occupy  the  property  as  a  principal 
residence  for  at  least  12  months  and 
certifies  in  writing  that  the  family 
intends  to  occupy  the  property  for  at 
least  12  months. 

(iii)  Penalty  for  false  certifications.  A  " 
household  that  provides  false  or 
incomplete  information  regarding  its 
income  or  that  falsely  certifies  that  it 
intends  to  occupy  the  property  as  its 


prim  ipal  residence  can  be  fined  or    - 
impr  soned  pursuant  to  18  U.S.C.  1001 
and  ;  1  U.S.C.  3802.  A  household  that 
sells  the  property  within  12  months  of 
acqu  sition  will  be  subject  to  the 
recaj  ture  provisions  set  forth  in 
§160  9.8  of  this  part. 

(3)  Offer  and  sale.  The  RTC  may  sell 
eligil  le  single  family  property  to 
quali  ying  households,  nonprofit 
orgai  izations,  and  public  agencies 
with(  tut  regard  to  any  minimum  sale 
price  The  RTC  may,  before  the  end  of 
the  n  arketing  period,  accept  purchase 
offeri  on  eligible  single  family  property 
fromjquali^ang  single  family 
purciasers. 

(4)  Preference  for  sales  that  benefit 
lowei  income  groups — (i)  Purchase 
offer^  from  qualifying  households.  In 
chooiing  among  equal  purchase  offers 
from  qualifying  households  for  eligible 
singl !  family  property,  the  RTC  will 
give  )reference  to  bids  from  households 
in  th  I  lower  or  lowest  income  group 
(e.g. '  'ery  low-income  over  lower- 
incoi  le);. 

(ii;  Purchase  offers  from  nonprofit 
orgai  izations  and  public  agencies.  In 
chooiing  among  bulk  purchase  offers 
from  nonprofit  organizations  and  public 
agent  ies,  the  RTC  will  give  preference 
to  th(  offer  that  would  reserve  the 
high<  St  percentage  of  single  family 
prop(  irties  for  occupancy  or  purchase  by 
very  ow-income  families  and  would 
retail  such  affordability  for  the  longest 
term  not  exceeding  the  term  of  the 
appli  :able  LURA).  The  preference  will 
be  ca  culated  in  accordance  with  the 
folloi  ring  formula: 

Adi   to  the  cash  equivalent  oHer,  0.25%  of 
that  c  ish  equivalent  offer  for  each  1%  of  the 
prope  -ties  set  aside  for  occupancy  or 
purch  3se  by  very  low-income  families. 

£xa  mple:  Nonprofit  organization  X  offers 
to  pui  chase  10  eligible  single  family 
prope  -ties  for  5300,000  and  agrees  to  reserve 
.  5  of  tl  ose  properties  for  occupancy  or 
purch  ise  by  very  low-income  families. 
Nonp  oHt  organization  Y  offers  to  purchase 
the  sa  Tie  10  eligible  single  family  properties 
for  S3  25,000  and  intends  to  reserve  all  of  the 
prope  rties  for  occupancy  and  purchase  by 
lower  income  families  (but  not  very  low- 
incon  e  families).  Although  Y  has  offered 
more  or  the  properties,  the  properties  should 
be  sol  i  to  nonprofit  organization  X  for 
S300,  KK). 

Xs  of  er=S300,000. 

X's  pi  »ference  price=S300.000+ 

{i300,000x50x0.0025)=$300.000+ 

S  I7.500=S337.500       = 

Y's  of  er=$325,000.  Y  does  not  receive  a 
p  eference  because  Y  did  not  set  aside 
a  ly  of  the  prof)erties  for  occupancy  or 
p  irchase  by  very  low-income  families. 

(5)  Deed  restrictions — (i)  Qualifying 
hous  iholds.  An  eligible  single  family 
propi  irty  purchased  by  a  qualifying 


household  which  is  subject  to  recapture 
pursuant  to  §  1609.8  of  this  part  must  be 
so  restricted  by  a  LURA  or  other 
recorded  instrument  for  the  recapturp 
period. 

(ii)  Nonprofit  organizations  and 
public  agencies.  Eligible  single  family 
properties  purchased  by  a  public  agency 
or  nonprofit  organization  for  rental  or 
resale  to  lower-income  families  must  be 
so  restricted  by  a  LURA  or  other 
recorded  instrument  which  is  binding 
upon  successors  in  interest,  with  the 
provision  that  the  property  may 
subsequently  be  sold  to  a  lower-income 
family  without  further  deed  restrictions 
(except  applicable  recapture 
restrictions).  The  LURA  or  other 
recorded  legal  instrument  shall  also 
require  the  property  owmer  to  rent  such 
properties  at  affordable  rates,  to 
cooperate  with  periodic  compliance 
reviews  and  to  pay  a  reasonable  fee  to 
cover  the  cost  of  the  reviews.  The  LURA 
or  other  recorded  instrument  shall 
reflect  any  commitment,  made  in 
accordance  with  a  purchase  offer 
pursuant  to  paragraph  (a)(4)(ii)  of  this 
section,  to  reserve  a  percentage  of  single 
family  properties  for  occupancy  or 
purchase  by  very  low-income  families 
and  retain  such  affordability  for  the 
longest  terra. 

(iii)  Lower-income  occupancy  ' 
requirements  shall  be  judicially 
enforceable  against  purchasers  of 
eligible  single  family  property  or  their 
successors  in  interest  by  affected  very 
low-  and  lower-income  families.  State 
housing  finance  agencies,  and  any 
agency,  corporation,  or  authority  of  the 
United  States  Government. 

(6)  Restrictions  on  the  rental  of  single 
family  properties,  (i)  In  the  event  that  a 
public  agency  or  nonprofit  organization 
purchases  one  or  more  eligible  single 
family  properties  for  rental  purposes, 
the  rents  charged  to  very  low-income 
families  may  not  exceed  30  percent  of 
the  adjusted  income  of  a  family  whose 
income  equals  50  percent  of  area 
median  income,  with  adjustment  for 
family  size;  and  the  rents  charged  to 
lower-income  families  may  not  exceed 
30  percent  of  the  adjusted  income  of  a 
family  whose  income  equals  65  percent 
of  area  median  income,  with  adjustment 
for  family  size.  Adjustments  for  family 
size  for  purposes  of  determining  the 
maximum  rent  that  may  be  charged  with 
respect  to  a  particular  eligible  single 
family  property  shall  be  calculated  on 
the  basis  of  the  size  of  household 
anticipated  to  occupy  a  unit  with  the 
particular  number  of  bedrooms  as 
follows: 

Unit  Size 

0-Bedroom  1-BR  2-BR  3-BR  4-BR  5-BR 
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Household  Size 

1  Person  2  Pers.  3  Pers.  5  Pers.  7  Pers.  8  Pers. 

Example.  Thus,  for  example,  rent  for  a  3- 
bedroom  unit  occupied  by  a  very  low-income 
family  will  be  based  upon  the  HUD- 
determined  income  for  a  household  at  50% 
of  area  median  income  which  has  5  members. 
The  rent  for  a  2-bedroom  unit  occupied  by 
a  lower-income  household  will  be  based 
upon  the  HUD  figure  for  a  household  at  65% 
of  median  income  which  has  3  members. 

(ii)  Where  a  property  is  occupied  by 
a  family  receiving  housing  assistance 
payments,  pursuant  to  section  8  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437f),  as  amended,  the  family's 
contribution  toward  rent  may  not 
exceed  30  percent  of  the  family's 
adjusted  income. 

(7)  Continued  occupancy  of  current 
residents.  No  public  agency  or  nonprofit 
organization  which  purchases  one  or 
more  eUgible  single  family  properties 
may  terminate  the  occupancy  of  any 
person  residing  in  the  property  on  the 
date  of  purchase  for  purposes  of  meeting 
the  lower-income  occupancy 
requirement.  The  purchaser  shall  be  in 
compliance  with  the  requirement  if  each 
newly  vacant  dwelling  unit  in  the 
property  is  reserved  for  lower-income 
occupancy  until  the  lower-income 
occupancy  requirement  is  met. 

(8)  Property  offered  for  resale.  If  the 
RTC  receives  a  purchase  offer,  but  fails 
to  close  on  an  eligible  single  family 
property,  the  RTC  may  accept  an 
alternative  contract  offer  or  notify  the 
appropriate  clearinghouses  so  that  the 
property  can  be  re-offered  for  sale  for  an 
appropriate  interval  determined  by  the 
RTC.  provided,  however,  that  the 
appropriate  interval  shall  not  exceed  97 
days,  or  such  other  period  as  may  be 
applicable  pursuant  to  paragraph  (a)(1) 
of  this  section. 

(9)  Sayes  after  the  marketing  period.  If 
the  RTC  does  not  receive  a  purchase 
offer  for  an  eligible  single  family 
property  within  the  applicable 
marketing  period,  the  RTC  may  sell  the 
property  to  any  purchaser. 

(10)  Avoidance  of  displacement.  Prior 
to  or  during  the  marketing  period,  the 
RTC  may  sell  an  eligible  single  family 
property  to  the  household  residing  in 
the  property  without  regard  to  the 
income  of  the  household,  provided  that: 

(i)  The  household  was  residing  in  the 
property  at  the  earlier  of  the  time  of  sale 
or  the  time  the  Notice  of  Marketing 
Period  was  provided  to  the 
clearinghouse; 

(ii)  The  sale  was  necessary  to  avoid 
the  displacement  of,  and  unnecessary 
hardshijp  to,  the  resident  household; 

(iii)  The  resident  household  intends 
to  occupy  the  property  as  its  principal 
residence  for  at  least  12  months;  and 


(iv)  The  resident  household  certifies 
in  writing  that  the  household  intends  to 
occupy  the  property  for  at  least  12 
months  and  acknowledges  that  it  is 
subject  to  the  penalties  described  in 
paragraph  (a)(2)(iii)  of  this  secUon  if  the 
household  fails  to  comply  with  the 
residency  requirement. 

(b)  Eligible  multifamily  property— [1] 
Notice  of  Marketing  Period,  (i)  Subject 
to  exercise  by  the  RTC  of  its  authority 
under  §§  1609.9  and  1609.11  of  this 
part,  the  RTC  shall  send  a  Notice  of 
Marketing  Period  to  clearinghouses 
when  an  ehgible  multifamily  property  is 
ready  for  marketing  to  qualifying 
multifamily  purchasers.  The  RTC  shall 
send  a  second  Notice  of  Mar'>;eting 
Period  to  the  clearinghouse  it  it 
determines,  in  accordance  with 
paragraph  (b)(12)  of  this  section,  to 
extend  the  marketing  period  for  an 
eligible  multifamily  property.  The 
Notice  shall  be  transmitted  by  certified 
mail  or  any  other  means  of 
communication  %vith  date  and  time 
confirmation. 

(ii)  The  property  listing 
accompanying  the  Notice  shall  contain 
basic  information  about  the  property, 
including  location,  number  of  units 
(identified  by  number  of  bedrooms)  and 
information  relating  to  the  estimated  fair 
market  value  of  the  property,  and  such 
other  information  as  the  RTC  may 
determine  to  be  useful. 

(iii)  The  Notice  shall  specify  a  date 
that  begins  the  start  of  the  marketing 
period  and  state  that  the  Marketing 
Period  ends  3  months,  or  such  other 
time  period  as  may  be  applicable,  after 
such  date. 

(iv)  During  the  marketing  period,  the 
RTC  shall  offer  an  eligible  multifamily 
property  exclusively  to  qualifying 
multifamily  purchasers. 

(v)  The  RTC  shall  allow  qualifying 
multifamily  purchasers  reasonable 
access  to  eligible  properties  for  purposes 
of  inspection. 

(2)  Qualifying  multifamily  purchasers. 
Prior  to  receiving  access  to  an  eligible 
multifamily  property,  a  public  agency, 
nonprofit  organization,  or  for-profit 
entity  must  make  a  written  commitment 
(for  itself  or  any  related  entity)  to  the 
fisting  broker  or  other  marketing 
specialist  that  it  is  a  qualifying 
multifamily  purchaser  which  will 
satisfy  the  lower-income  occupancy 
requirements  in  any  eligible 
muhifamilly  property  for  which  it 
requests  access,  if  and  when  it  makes  an 
offer  to  purchaser  that  property.  The 
written  conmiitment  should 
acknowledge  the  terms  and  conditions 
governing  the  sale  of  eligible 
multifamily  properties.  This 


commitment  will  be  included  as  a  part 
of  the  bid  package. 

(3)  Determination  of  market  value. 
The  RTC  shall  establish  a  market  value 
and  estimate  a  net  realizable  market 
value  for  each  eligible  multifamily 
property,  giving  consideration  to  the 
lower-income  occupancy  requirements 
and  the  related  rent  limitations.  The 
RTC  shall  sell  each  eligible  multifamily 
property  at  a  price  no  less  than  the 
estimated  net  realizable  market  value 
unless  sale  at  a  lower  price  is  necessary 
to  facilitate  an  expedited  sale  of  such 
property  and  to  enable  a  public  agency 
or  nonprofit  organization  to  comply 
with  the  appUcable  lower-income 
occupancy  requirements.  If  the  RTC 
receives  an  offer  higher  than  its  estimate 
of  the  net  realizable  market  value,  the 
amoimt  of  such  offer  shall  be  deemed  lo 
be  the  net  realizable  market  value. 

(4)  Lower-income  occupancv 
requirements— i\]  Rent  limitations.  (A) 
To  comply  with  lower-income 
occupancy  requirements,  the  rents 
charged  to  very  low-income  families 
may  not  exceed  30  percent  of  the 
adjusted  income  of  a  family  whose 
income  equals  50  percent  of  area 
median  income,  with  adjustment  for 
family  size;  and  the  rents  charged  to 
lower-income  families  may  not  exceed 
30  percent  of  the  adjusted  income  of  a 
family  whose  income  equals  65  percent 
of  area  median  income,  with  adjustment 
for  family  size.  Adjustments  for  family 
size  for  purposes  of  determining  the 
maximum  rent  that  may  be  charged 
shall  be  made  as  shown  at  paragraph 
(a)(6)  of  this  section. 

(Bj  Where  a  unit  is  occupied  by  a 
family  receiving  housing  assistance 
payments,  pursuant  to  section  8  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437f),  as  amended,  the  family's 
contribution  toward  rent  may  not 
exceed  30  percent  of  the  family's 
adjusted  income. 

(ii)  Continued  occupancy  of  current 
residents.  No  purchaser  of  an  eligible 
multifamily  property  may  terminate  the 
occupancy  of  any  person  residing  in  the 
property  on  the  date  of  purchase  for 
purposes  of  meeting  the  lower-income 
occupancy  requirements.  The  purchaser 
shall  be  in  compliance  with  the 
requirement  if  each  newly  vacant 
dwelling  unit  is  reser\'ed  for  lower- 
income  occupancy  until  the  lower- 
income  occupancy  requirements  arn 
met. 

(iii)  Financial  infeasibility.  The 
Secretary,  the  RTC  or  its  successor,  oi 
the  State  housing  finance  agency  for  the 
State  in  which  the  property  is  located 
may  temporarily  reduce  the  lower- 
income  occupancy  requirements 
applicable  to  a  property  sold  under  this 
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program  if  the  Secretary  or  the 
applicable  State  housing  finance  agency 
determines  that  an  owner's  compliance 
with  such  requirements  is  no  longer 
financially  feasible.  The  owner  of  the 
property  shall  make  a  good-faith  effort 
to  return  lower-income  occupancy  to 
the  level  required  by  the  property's 
LURA,  and  the  Secretary  or  the  agency, 
as  appropriate,  shall  review  the 
reduction  annually  to  determine 
whether  financial  infeasibility  continues 
to  exist. 

(5)  Expression  of  serious  interest. 
Before  the  end  of  the  marketing  period, 
a  qualifying  multifamily  purchaser  may 
express  serious  interest  in  purchasing 
an  eligible  multifamily  property  from 
the  RfC.  The  expression  of  serious 
interest  shall  be  submitted  to  the  listing 
broker  or  other  marketing  specialist  and 
shall  provide  evidence  that  the 
purchaser  intends  to  prepare  a  bona  fide 
offer  and  has  the  ability  to  purchase  the 
property.  At  a  minimum,  the 
documentation  supporting  the 
expression  of  serious  interest  would 
include: 

(il  Confirmation  of  public,  nonprofit, 
or  for-profit  status; 

(ii)  A  financial  statement  and 
evidence  of  a  source  of  equity  funds; 
and 

(iii)  Certification  of  no  prior  exclusion 
from  Federal  procurement  or  non- 
procurement  programs. 

(6)  Notice  of  Readiness  for  Sale.  At 
the  end  of  the  marketing  period,  the 
RTC  will  send  a  Notice  of  Readiness  for 
Sale  only  to  qualifying  multifamily 
purchasers  that  submitted,  during  the 
marketing  period,  a  WTitten  expression 
of  serious  interest  in  an  eligible 
multifamily  property.  This  Notice  will 
outline  the  minimum  terras  and 
conditions  for  sale  of  the  property. 

(7)  Bona  fide  offer.  Within  forty-five 
days,  or  such  longer  time  period  as  RTC 
may  determine,  after  receipt  of  a  Notice 
of  Readiness  for  Sale,  a  qualifying 
multifamily  purchaser  may  submit  a~ 
bona  fide  offer  to  purchase  the  property. 
The  Notice  of  Readiness  for  Sale  will  be 
deemed  received  5  days  after  it  is 
mailed.  The  bona  fide  offer,  as  specified 
in  the  bid  package,  should  include: 

(i)  A  sales  contract  constituting  a 
binding  offer  for  a  sum  certain 
accompanied  by  a  reasonable  earnest 
money  deposit  specified  by  the  RTC; 

(ii)  A  conditional  commitment  for 
financing  from  a  lender,  a  request  for 
seller  financing,  or  other  evidence, 
acceptable  to  the  RTC,  of  financial 
resources  to  consummate  the 
transaction; 

(iii)  A  written  commitment  to  meet 
specific  lower-income  occupancy 


objectives  and  the  process  for 
complying  with  these  objectives; 

(ii )  A  written  description  of 
expc  rience  in  housing  ownership  or 
management,  preferably  of  low-  and 
modjerate-income  housing; 

(v|  Reaffirmation  or  revision  of  the 
info^ation  submitted  with  the 
expiession  of  serious  interest; 

(v  )  A  governing  body  resolution, 
whe  e  applicable,  authorizing  the 
piu-c  lase  and  affirming  the  commitment 
to  m  jet  the  lower-income  occupancy 
requ  rements. 

•  (8  Failed  offers,  (i)  If,  before  the 
expi  -ation  of  the  period  for  submission 
of  b(  na  fide  offers,  an  offer  to  purchase 
a  pn  perty  initially  accepted  by  the  RTC 
is  su  jsequently  rejected  or  fails  (for  any 
reasi  m),  the  RTC  shall  accept  another 
offei  to  purchase  the  property  that 
com  )lies  with  the  terms  and  conditions 
esta  lished  by  the  RTC  (if  another  offer 
was  nade  during  the  period  for 
subr  lission  of  bona  fide  offers).  This 
pro\  ision  docs  not  require  a  qualifying 
mul  ifamily  purchaser  whose  offer  is 
acce  Jted  during  the  bona  fide  offer 
peril  d  to  piu"chase  the  property  before 
the  <  xpiration  of  that  period. 

(ii  If,  after  the  expiration  of  the 
peril  d  for  the  submission  of  bona  fide 
offei  >,-the  offer  to  purchase  a  property 
initi  illy  accepted  by  the  RTC  is 
subs  iquently  rejected  or  fails  (for  any 
reasi  m).  the  RTC.  in  its  sole  discretion, 
may  negotiate  with  any  of  the  parties 
who  submitted  bona  fide  offers  on  the 
prop  erty  during  the  bona  fide  offer 
peri  id  to  secure  an  offer  acceptable  to 
the    TC. 

(9  Preference  for  sales  that  benefit 
lowi  r  income  groups,  (i)  In  choosing 
amo  ig  bona  fide  offers  for  eligible 
mull  ifamily  property,  the  RTC  will  give 
prefi  rence  to  the  offer  that  would 
rese  ve  the  highest  percentage  of 
dwe  ling  units  for  occupancy  by  very 
low-  ncome  families  and  lower-income 
fami  lies  and  would  retain  such 
affoi  liability  for  the  longest  term  (not 
exce  ;ding  the  term  of  the  deed 
resti  ictions).  For  purposes  of  making 
calc  dations  pursuant  to  this  paragraph 
[h)(i )  alone,  as  described  in  the 
folk  wing  examples,  "lower-income 
fam;  lies"  shall  mean  families  and 
indi  riduals  whose  incomes  are  greater 
thar  50  percent  of  area  median  income 
but    o  not  exceed  80  percent  of  arp.a 
mec  an  income,  as  defined  imder  42 
U.S  :.  1437a(b)(2)  and  as  determined  by 
the  tecretary  of  HUD.  with  adjustment 
for  I  imily  size.  The  preference  will  be 
calc  dated  in  accordance  with  the 
folk  wing  formula: 


Add  to  the  cash  equivalent  offer — 
0.25%  of  the  cash  equivalent  offer  amount  for 
each  1%  of  the  "very  low-income"  units 
that  exceed  the  minimum  20%  very  low- 
income  units  requirement,  and 
0.125%  of  the  cash  equivalent  offer  amount 
for  each  1%  of  the  "lower  income"  units 
that  exceed  the  minimum  15%  lower- 
income  units  requirement. 
Example:  Multifamily  purchaser  A  offers  to 
purchase  an  eligible  multifamily  property  for 
51,000,000  and  agrees  to  reser\e  20%  of  the 
units  for  occupancy  by  very  low-income 
families  and  30%  for  lower-income  families. 
Multifamily  purchaser  B  offers  to  purchase 
the  same  eligible  multifamily  property  for 
5900,000  and  intends  to  reserve  50%  of  the 
units  for  occupancy  by  very  low-income 
families  and  50%  for  occupancy  by  lower- 
income  families.  Multifamily  purcfuser  C 
offers  to  purchase  the  eligible  muhitamily 
property  for  51.015.000  and  agrees  to  reserve 
20%  of  the  units  for  occupancy  by  very  low- 
income  families  and  15%  for  occupancy  by 
lower-income  families.  Under  the  preference 
formula  described  above,  the  property  should 
be  sold  to  purchaser  A  for  51,000.000. 
A's  offer=Sl, 000.000. 
As  preference  price=Sl.0O0.000> 

{S1.000,000xl5x0.00125)=S1.0OO.0O0+ 
518,750=51.018,7.50. 
Bs  offer=S900.000. 
B's  preference  price=S900,000-t- 
(5900,000x30x0.0025}+ 
(S900,000x35x0.0O125)=S90O.0OO+ 
SB7,500+S39,375=S1 ,006.875. 
C's  offer=Sl. 015.000.  C  does  not  receive  a 
preference  because  C  did  not  set  aside 
any  units  above  the  minimum  20%  for 
very  low-income  fa.milies  and  15%  for 
lower  income  families. 

(ii)  No  preference  will  be  given  for  the 
substitution  of  units  for  very  low- 
income  families  for  imits  required  to  l)e 
maintained  for  lower-income  families 
(e.g.,  an  offer  which  proposes  to  provide 
35%  very  low-income  units  and  no 
lower-income  units  will  be  treated  no 
differently  from  one  meeting  the  basic 
20%  very  low-  and  15%  lower-income 
unit  requirement). 

(10)  Deed  restrictions,  (i)  Lower- 
income  occupancy  requirements  shall 
be  judicially  enforceable  against 
purchasers  of  eligible  multifamily 
property  or  their  successors  in  interest 
by  affected  very  low-  and  lower-income 
families.  State  housing  finance  agencies, 
and  any  agency,  corporation,  or 
authority  of  the  United  States 
Government. 

(ii)  Lower-income  occupancy 
requirements  shall  be  contained  in  a 
LURA  or  other  recorded  legal 
instrument  which  shall  require  the 
property  owner  to  cooperate  with 
periodic  compliance  reviews  and  to  pay 
a  reasonable  fee  to  cover  the  cost  of  the 
reviews.  The  LURA  or  other  recorded 
instrument  shall  reflect  any 
commitment,  made  in  accordance  with 
a  purchase  offer  pursuant  to  paragraph 
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(b)(9)  of  this  section,  to  reserve  a  higher 
percentage  of  dwelling  units  for 
occupancy  by  very  low-income  families 
and  lower-income  famifies  and  retain 
such  affordability  for  the  longest  term. 

(11)  Offer  and  sale  of  multifamily 
properties  in  bulk — 

(i)  Expression  of  serious  interest.  (A) 
The  RTC  may,  in  its  discretion,  list 
multiple  eligible  multifamily  properties 
with  a  clearinghouse  for  bulk  sale. 
During  the  marketing  period,  a 
qualifying  multifamily  purchaser  may 
submit  an  expression  of  serious  interest 
in  a  bulk  sale  package  offered  by  the 
RTC. 

(B)  During  the  marketing  period,  a 
quahfying  multifamily  purchaser  also 
may  submit  an  expression  of  serious 
interest  in  a  biUk  package  of  its  own 
choice  accompanied  by  a  list  of  eligible 
multifamily  properties. 

(ii)  Notice  of  Readiness  for  Sale.  At 
the  end  of  the  marketing  period,  the 
RTC  shall  send  a  Notice  of  Readiness  for 
Sale  to  each  qualifying  multifamily 
purchaser  who  expressed  serious 
interest  in  making  a  bulk  purchase.  The 
notice  will  identify  the  properties  in  the 
bulk  sale  package  and  will  outhne  the 
minimum  terms  and  conditions  for  the 
sale  of  the  properties  in  the  bulk  sale 
package.  The  RTC  will  consider  the 
expressions  of  serious  interest,  but 
reserves  the  right  to  determine  the  final 
composition  of  the  bulk  sale  package, 
(iii)  Bona  fide  offer.  Within  45  days, 
or  such  other  time  period  as  RTC  may 
determine,  of  receipt  of  the  Notice  of 
Readiness  for  Sale,  a  qualifying 
multifamily  purchaser  may  submit  a 
bona  fide  purchase  offer  for  the  bulk 
sale  package  which  conforms  to  the 
terms  and  conditions  set  forth  in  the 
Notice  of  Readiness  for  Sale.  A 
qualifying  multifamily  purchaser,  in  its 
discretion,  may  submit  both  indindual 
and  bulk  purchase  offers  for  each 
multifamily  property  for  which  the  RTC 
received  an  expression  of  serious 
interest  from  a  purchaser  interested  in 
an  individual  sale.  The  offers  shall  be  in 
conformance  with  the  requirements  in 
paragraph  (b)(7)  of  this  section. 

(iv)  All  other  restrictions  on  the  sale 
of  eligible  multifamily  property  shall 
apply  to  bulk  sales  of  eligible 
multifamily  property.  Properties 
purchased  in  a  bulk  sale  shall  be  subject 
to  the  lower-income  occupancy 
requirements  applicable  to  properties 
purchased  in  a  single  transaction,  as 
such  terms  are  defined  in  §  1609.2  of 
this  part. 

(v)  At  any  time  during  the  marketing 
period  for  a  bulk  package  of  eligible 
multifamily  properties,  a  qualifying 
multifamily  purchaser  may  submit  to 
the  RTC  a  notice  of  serious  interest  with 


respect  to  any  single  eligible 
multifamily  property  within  the  bulk 
package,  and  the  RTC  may  determine  to 
sell  such  eligible  multifamily  property 
to  a  qualifying  multifamily  purchaser. 
(12)  Sale  to  other  purchasers.  If  the 
RTC  does  not  receive  an  expression  of 
serious  interest  with  respect  to  an 
eligible  multifamily  property  during  the 
marketing  period,  or  does  not  receive  a 
bona  fide  offer  for  such  a  property 
within  the  period  following  the  date  of 
receipt  of  a  Notice  of  Readiness  for  Sale, 
the  RTC  may  sell  the  property, 
individually  or  in  combination  with 
other  properties,  to  any  purchaser(s). 

(c)  Eligible  condominium  property — 
(1)  Notice  of  Marketing  Period,  (i) 
Subject  to  the  exercise  by  the  RTC  of  its 
authority  imder  §§  1609.9  and  1609.11 
of  this  part,  the  RTC  shall  send  a  NoUce 
of  Marketiiig  Period  to  clearinghouses 
when  an  eligible  condominium  property 
is  ready  for  marketing  to  qualifying 
condominiiun  piuchasers.  The  Notice 
shall  be  transmitted  by  certified  mail  or 
any  other  means  of  communication  with 
date  and  time  confirmation. 

(ii)  The  Notice  shall  specify  a  date 
that  begins  the  marketing  period  and 
shall  state  that  the  marketing  period 
ends  180  days,  or  such  other  time 
period  as  may  be  applicable,  after  such 
date. 

(iii)  The  Notice  shall  state  whether  the 
eligible  condominium  property  is 
offered  for  sale  individually  or  in  bulk, 

(iv)  The  property  fisting 
accompanying  the  Notice  shall  contain 
basic  information  about  the  property 
and  such  other  information  as  the  RTC 
may  determine  to  be  useful. 

(v)  The  RTC  shall  allow  qualifying 
condominium  purchasers  reasonable 
access  to  efigible  properties  for  purposes 
of  inspection. 

(2)  Marketing  eligible  condominium 
properties.  Prior  to  fisting  an  eligible 
condominium  property  with  a 
clearinghouse,  the  RTC,  in  its  sole 
discretion,  will  determine  whether  to 
offer  the  property  for  sale  individually 
or  as  part  of  a  bulk  sale  package  of 
multiple  efigible  condominium 
properties.  Subject  to  paragraph 
(cj(4)(vii)  of  this  section,  the 
composition  of  a  bulk  sale  package  will 
be  determined  solely  by  the  RTC  prior 
to  fisting  the  properties  with  a 
clearinghouse.  Properties  listed  for  sale 
on  an  individual  basis  will  be  available 
for  purchase  by  qualifying  households 
only.  Properties  listed  as  part  of  a  bulk 
sale  package  may  be  purchased  by 
nonprofit  organizations,  public  agencies 
or  for-profit  entities.  After  90  days  of 
marketing,  properties  listed  for 
individual  sales  may  be  relisted  as  part 


of  a  bulk  sale  package  for  the  remaining 
90  days. 

(3)  Individual  sales — (i)  Qualifying 
condominium  purchasers;  qualifying 
households.  To  qualify  to  purchase  an 
eligible  condominium  property,  a 
household  must  certify  in  writing  to  the 
RTC  that  its  income  does  not  exceed  115 
percent  of  area  median  income,  with 
adjustment  for  family  size;  and  that  it 
intends  to  occupy  the  property  as  a 
principal  residence  for  at  least  12 
months. 

(ii)  Avoidance  of  displacement.  Prior 
to  or  during  the  marketing  period,  the 
RTC  may  sell  an  eligible  condominiu.Ti 
property  to  the  household  residing  in 
the  property  without  regard  to  the 
income  of  the  household,  provided  that: 

(A)  The  household  was  residing  in  the 
property  at  the  earlier  of  the  time  of  sale 
or  the  time  the  Notice  of  Marketing 
Period  was  provided  to  the 
clearinghouse; 

(B)  Tne  sale  is  necessary  to  avoid  the 
displacement  of,  and  unnecessary 
hardship  to,  the  resident  household; 

(C)  The  resident  household  intends  to 
occupy  the  property  as  its  principal 
residence  for  at  least  12  months;  and 

(D)  The  resident  household  certifies 
in  viTiting  that  it  intends  to  occupy  the 
propert\'  for  at  least  12  months. 

(iii)  Penalty  for  false  certifications.  A 
household  that  provides  false  or 
incomplete  information  regarding  its 
income  or  that  falsely  certifies  that  it 
intends  to  occupy  the  property  as  its 
principal  residence  can  be  fined  or 
imprisoned  pursuant  to  18  U.S.C.  1001 
and  31  U.S.C.  3802.  A  household  that 
sells  the  property  within  12  months  of 
acquisition  will  be  subject  to  the 
recapture  provisions  set  forth  in 
§1609.8  of  this  part. 

(iv)  Deed  restrictions.  An  efigible 
condominium  property  purchased  by  a 
qualifying  household  or  a  resident 
household  which  is  subject  to  recapture 
must  be  so  restricted  for  the  recapture 
period  by  deed  or  other  recorded 
instrument. 

(4)  Bulk  sales  to  public  agencies, 
nonprofit  organizations  and  for-profit 
entities — (i)  Lower-income  occupancy 
requirement.  To  qualify  to  purchase  a 
bulk  package  of  efigible  condominium 
properties,  a  pubfic  agency,  nonprofit 
organization,  or  for-profit  entity  must 
certify  to  the  RTC  that  it  will  make  100 
percent  of  the  properties  purchased 
available  for  occupancy  by,  and  will 
maintain  the  properties  as  affordable 
for,  lower-income  famifies  (including 
lower-income  famifies  with  members 
who  are  veterans)  for  the  remaining 
useful  life  of  such  properties,  or  make 
the  properties  available  for  purchase  by 
any  lower-income  family  that  agrees  to 
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occupy  the  property  as  a  principal 
residence  for  at  least  12  months  and 
certifies  in  writing  that  the  family 
intends  to  occupy  the  property  for  at 
least  12  months  and  is  subject  to  the 
penalties  described  in  paragraph 
(c](3)(iii)  of  this  section  if  the  household 
fails  to  comply  with  the  residency 
requirement. 

fii)  Waiver  of  100  percent  lower- 
income  occupancy  requirement. 
Notwithstanding  the  100  percent  lower- 
income  occupancy  requirement  set  forth 
in  paragraph  (c)(4](i)  of  this  section,  the 
RTC  may,  in  its  sole  discretion,  waive 
the  100  percent  lower-income 
occupancy  requirement  and  provide 
instead  that  not  less  than  35  percent  of 
all  eligible  condominium  properties 
purchased  shall  be  made  available  for 
occupancy  by,  and  be  maintained  as 
affordable  for,  lower-income  families  for 
the  remaining  useful  life  of  the  property, 
or  be  made  available  for  purchase  by 
any  such  family  that  agrees  to  occupy 
the  property  as  a  principal  residence  for 
at  least  12  months.  Any  determination 
by  the  RTC  to  reduce  the  percentage  of 
properties  set  aside  for  lower-income 
and  very  low-income  families  must  be 
made  prior  to  listing  the  property  with 
a  clearinghouse  and  the  applicable 
percentages  shall  be  specified  in  the 
Notice  of  Marketing  Period. 

(iii)  Rent  limitations.  (A)  To  comply 
with  lower-income  occupancy 
requirements,  the  rents  charged  to  very 
low-income  families  may  not  exceed  30 
percent  of  the  adjusted  income  of  a 
family  whose  income  equals  50  percent 
of  area  median  income,  with  adjustment 
for  family  size:  and  the  rents  charged  to 
lower-income  families  may  not  exceed 
30  percent  of  the  adjusted  income  of  a 
family  whose  income  equals  65  percent 
of  area  median  income,  with  adjustment 
for  family  size.  Adjustments  for  family 
size  for  purposes  of  determining  the 
maximum  rent  that  may  be  charged 
shall  be  calculated  in  the  manner  set 
forth  in  paragraph  (a)(6)  of  this  section. 

(B)  where  a  unit  is  occupied  by  a 
family  receiving  housing  assistance 
payments  pursuant  to  section  8  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  14370,  as  amende<i,  the  family's 
contribution  toward  rent  may  not 
exceed  30  percent  of  the  family's 
adjusted  income. 

(iv)  Continued  occupancy  of  current 
residents.  No  public  agency,  nonprofit 
organization,  or  for-profit  entity  which 
purchases  eligible  condominium 
property  may  terminate  the  occupancy 
of  any  person  residing  in  the  property 
on  the  date  of  purchase  for  purposes  of 
meeting  the  lower-income  occupancy 
requirement.  The  purchaser  shall  be  in 
compliance  with  the  lower-income 


occi  ipancy  requirement  if  each  newly 
vac  nt  dwelling  uinit  is  reserved  for 
low  jr-income  occupancy  imtil  such 
reqi  irement  is  met.* 

(^ )  Financial  infeasibility.  The 
Sec  etary,  the  RTC  or  its  successor,  or 
the  State  housing  finance  agency  for  the 
Stal  e  in  which  the  property  is  located 
ma]  temporarily  reduce  the  lower- 
ing me  occupancy  requirements 
app  icable  to  a  property  sold  under  this 
pro  ram  if  the  Secretary  or  the 
app  icable  State  housing  finance  agency 
deti  rmines  that  an  owner's  compliance 
wit  1  such  requirements  is  no  longer 
fin:  ncially  feasible.  The  owner  of  the 
pro  )erty  shall  make  a  good-faith  effort 
to  r  turn  lower-income  occupancy  to 
the  evel  required  by  the  property's 
LUl  [A,  and  the  agency,  as  appropriate, 
sha  1  review  the  reduction  annually  to 
deti  rmine  whether  financial 
infe  asibility  continues  to  exist. 

{\  i)  Written  commitment  before 
ace  iss.  Prior  to  receiving  access  to  an 
elig  hie  condominium  property,  a  public 
age  icy,  nonprofit  organization,  or  for- 
profit  entity  must  make  a  written 
commitment  (for  itself  or  any  related 
ent  ty)  to  the  listing  broker  or  other 
maj  keting  specialist  that  it  is  a 
qua  ifying  condominium  purchaser  that 
wil  satisfy  the  lower-income  occupancy 
req  lirements  in  any  eligible 
cor  dominium  property  for  which  it 
req  lests  access,  if  and  when  it  makes  an 
off*  r  to  purchase  that  property.  The 
wri  ten  commitment  should 
ack  lowledge  the  terms  and  conditions 
gov  jrning  the  sale  of  eligible 
cor  dominium  properties. 

(  ii)  Location.  The  RTC  may  not  sell 
or  (  ffer  to  sell  as  pari  of  the  same 
ne{  otiation  or  purchase  multiple 
elij  ible  condominixun  properties  that 
are  not  located  in  the  same 
cor  dominium  project.  The  propehies 
ne(  d  not  be  located  in  the  same 
stn  cture. 

( riii)  Preference  for  sales  that  benefit 
loi\  er  income  groups.  In  choosing 
am  )ng  bulk  purchase  offers  from 
noi  profit  organizations,  public  agencies 
an(  for-profit  entities,  the  RTC  will  give 
pre  "erence  to  the  offer  that  would 
res  srve  the  highest  percentage  of 
dvv  ;lling  units  for  occupancy  or 
pu;  chase  by  very  low-income  families 
an(  lower-income  families  and  would 
ret  in  such  affordability  for  the  longest 
ter  n  (not  exceeding  the  term  of  the 
LU  lA).  The  preference  will  be 
cal  ;ulated  in  accordance  with  the 
fol  owing  formula: 


Add  to  the  cash  equivalent  offer — 
0.25%  of  the  cash  equivalent  offer  for  each 
1%  of  the  units  set  aside  for  occupancy 
or  purchase  by  very  low-income  families, 
and 
in  response  to  bulk  sale  offers  with  respect 
to  which  the  RTC  has  determined  to 
waive  the  100  percent  lower-income 
occupai\cy  requirement  pursuant  to 
paragraph  (c)(4)(ii)  of  this  section, 
0.125%  of  the  cash  equivalent  offer  for 
each  1%  of  the  units  set  aside  for 
occupancy  by  lower-income  families  that 
exceeds  the  applicable  lower-income 
unit  requirement;  provided,  however, 
that  very  low-income  units  receiving  a      , 
0.25%  preference  for  purposes  of  the        ! 
preceding  clause,  shall  not  also  receive     ' 
a  benefit  under  this  clause. 
Example  1:  Nonprofit  organization  X  offers 
to  purchase  10  eligible  condominium 
properties  for  S300,000  and  agrees  to  reserve 
5  of  those  properties  for  occupancy  or 
purchase  by  very  low-income  families.  For- 
profit  entity  Y  offers  to  purchase  the  same  10 
eligible  condominium  properties  for 
S325,000  and  intends  to  reser\'e  all  of  the 
properties  for  occupancy  and  purchase  by 
lower-income  families  (but  not  very  low- 
income  families).  Although  for-profit  entity  Y 
has  offered  more  for  the  properties,  the 
properties  should  be  sold  to  nonprofit 
organization  X  for  5300,000. 
Xs  offer=S300,000. 
X's  preference  price=S300,000-»- 

(S300,OOOx50xx0.0025)=S300.000<- 
537.500=5337,500 
V's  offer=S325,000.  Y  does  not  receive  a 
preference  because  Y  did  not  set  aside 
any  units  for  occupancy  or  purchase  by 
very  low-income  families. 
Example  2:  The  RTC  markets  20  eligible 
condominium  properties  in  bulk,  with  a 
requirement  that  only  35%  (7)  of  those 
properties  be  made  available  for  occupancy 
by  or  sale  to  lower-income  families. 
Nonprofit  organization  X  and  for-profit  entity 

Y  each  offer  to  purchase  all  20  eligible 
condominium  properties  for  5600,000. 
Nonprofit  organization  X  agrees  to  reserve  7 
of  those  properties  for  occupancy  or  purchase 
by  very  low-income  families.  For-profit  entity 

Y  agrees  to  reserve  2  of  the  properties  for 
occupancy  and  purchase  by  very  low-income 
families  and  the  remaining  18  properties  for 
occupancy  by  lower-income  families  that  are 
not  very  low-income  families.  Under  the 
preference  formula,  the  properties  are  sold  to 
for-profit  entity  Y. 

Xs  offer=S600.000. 

X's  preference  price=S600.000-t- 

(S6O0,OOOx35xO.OO25)=S6OO,OO0i- 
552,500=5652.500 

Ys  offer=S600,000. 

Y's  preference  price=S600.000+ 

(5600,000x10x0.0025)  (for  very  low 
income  units)+(S600,OOOx55x00125)= 
5600,000+515,000+541.250=5656.250. 

(ix)  Deed  restrictions. — (A)  Eligible 
condominium  properties  purchased  by  a 
public  agency,  nonprofit  organization, 
or  for-profit  entity  for  rental  or  resale  to 
lower-income  families  must  be  so 
restricted  bv  a  LURA  or  other  recorded 
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instrument  which  is  binding  upon 
successors  in  interest,  with  the 
provision  that  the  property  may 
subsequently  be  sold  to  a  lower-income 
family  without  further  deed  restrictions 
(except  for  recapture  restrictions).  The 
deed  or  other  recorded  legal  instrument 
shall  also  require  the  property  owner  to 
cooperate  with  periodic  compliance 
reviews  and  to  pay  a  reasonable  fee  to 
cover  the  cost  of  the  review.  The  LURA 
or  other  recorded  instrument  shall 
reflect  any  commitment,  made  in 
accordance  with  a  purchase  offer 
pursuant  to  paragraph  (c)(4)(viii)  of  this 
section,  to  reserve  a  higher  percentage  of 
eligible  condominium  properties  for 
occupancy  by  or  sale  to  very  low- 
income  families  and  lower-income 
families  and  retain  such  affordability  for 
the  longest  term. 

(B)  Lower-income  occupancy 
requirements  shall  be  judicially 
enforceable  against  purchasers  of 
eligible  condominium  property  or  their 
successors  in  interest  by  affected  very 
low-  and  lower-income  families.  State 
housing  finance  agencies,  and  any 
agency,  corporation,  or  authority  of  the 
United  States  Government. 

(x)  At  any  time  during  the  marketing 
period  for  a  bulk  package  of  eligible 
condominium  properties,  a  qualifying 
single  family  purchaser  may  submit  to 
the  RTC  a  notice  of  serious  interest  with 
respect  to  one  ehgible  condominium 
property  within  the  bulk  package,  and 
the  RTC  may  determine  to  sell  one 
eligible  condominiiun  property  to  a 
qualifying  household. 

(5)  Offer  and  sale.  The  RTC  shall 
estabhsh  a  maricet  value  for  each  eligible 
condominium  property.  TTie  RTC  may 
sell  eligible  condominium  property  to 
qualifying  households,  nonprofit 
organizations,  and  public  agencies 
without  regard  to  any  minimum  sales 
price. 

(6)  Sal^  to  other  purchasers.  If  the 
RTC  does  not  receive  a  purchase  offer 
with  the  respect  to  an  eligible 
condominium  property  during  the 
marketing  period  the  RTC  may  sell  the 
property,  individually  or  in 
combination  with  other  properties,  to 
any  other  purchasers. 

fd)  Extended  marketing  period.  If  it 
determines  that  an  eligible  multifamily 
property,  eligible  condominium 
property  or  eligible  single  family 
property  has  not  been  properly  offered 
for  the  applicable  marketing  period  in 
accordance  with  section  21A{c)  of  the 
Federal  Home  Loan  Bank  Act  (12  U.S.C. 
1441a(c)}  and  the  appUcable  regulations, 
the  RTC  may  provide  a  second  Notice  of 
Marketing  Period  and  offer  for  sale  such 
property.  During  any  such  extended 
marketing  period,  the  provisions  for 


marketing  and  selling  the  eUgible 
multifamily  property,  ehgible 
condominium  property  or  the  eligible 
single  family  property  under  this 
§  1609.7,  including  the  duration  of 
applicable  time  periods  (unless 
shortened  by  the  RTC),  shall  apply. 

§  1 609.8    Recapture  of  profits  from  resale. 

(a)  Property  subject  to  recapture.  All 
eligible  single  family  property  and 
eligible  condominium  property  sold  to 
the  following  purchasers  shall  be 
subject  to  the  recapture  provisions  of 
this  section  if  resold  by  the  purchaser 
within  one-year  after  acquisition  of  the 
property: 

(1)  Quahfying  households; 

(2)  Lower-income  families  who 
purchase  the  property  from  a  nonprofit 
organization,  a  public  agency  or  a  for- 
profit  entity,  in  accordance  with 

§§  1609.7(a),  160g.7(c),  1609.9,  or 
1609.11  of  this  part;  and 

(3)  Resident  households  who 
purchase  the  property  under  the 
avoidance  of  displacement  provisions  in 
§§  1609.7(a)(10)  or  1609.7(c)(3)  of  this 
part. 

(b)  Recapture  formula.  The  RTC  shall 
receive  75  percent  of  the  amount  of  any 
proceeds  from  resale  (after  any  broker 
commissions  and  other  expenses  of  sale) 
in  excess  of  the  sum  of: 

(1)  The  original  sale  price  for  the 
acquisition  of  the  property  by  the 
purchasers  listed  in  paragraph  (a)  of  this 
section; 

(2)  The  actual  cost  of  any 
improvements  to  the  property  made 
after  the  date  of  the  acquisition;  and 

(3)  Any  closing  costs  in  connection 
with  the  acquisition. 

(c)  Exceptions  to  recapture — (1) 
Relocation.  The  RTC  may,  in  its 
discretion,  waive  the  applicabiUty  of  the 
recapture  requirement  of  this  §  1609.8  to 
any  qualifying  household,  lower-income 
family  or  resident  household.  The  RTC 
may  grant  any  such  waiver  only  for 
good  cause  showrn,  including  any 
necessary  relocation  of  the  affected 
household. 

(2)  Other  recapture  provisions  apply. 
The  recapture  provisions  shall  not  apply 
to  any  ehgible  single  family  property  or 
eligible  condominium  property  for 
which  a  portion  of  the  sale  proceeds  or 
any  subsidy  provided  in  connection 
witli  the  acquisition  of  the  property  is 
required  to  be  recaptured  or  repaid 
under  any  other  Federal,  State,  or  local 
law  (including  section  143(m)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  143(m))  or  regulation,  or  under 
any  sale  agreement 

(d)  Deed  restrictions.  The  recapture 
provisions  shall  be  set  forth  in  a  LURA 
or  other  recorded  legal  instrument. 


§  1609.9    Suspension  o(  marketing  perk>d 
for  sales  to  nonprofit  organizations  and 
public  agencies. 

(a)  The  RTC  may,  for  such  period  of 
time  as  it  determines  appropriate, 
suspend  any  of  the  rules  governing  the 
marketing  or  sale  of  eligible  residential 
property  set  forth  in  this  part,  if  during 
such  period  the  RTC  negotiates  the  sale 
of  any  such  property  to  a  nonprofit 
organization  or  pubUc  agency.  If  the 
property  is  not  sold  pursuant  to  such 
negotiations,  the  requirements  of  any 
provisions  suspended  shall  apply  upon 
termination  of  the  suspension.  Any  time 
periods  applicable  to  the  disposition  of 
eligible  residential  property  shall  be 
tolled  for  the  duration  of  any 
suspension  under  this  section. 

(b)  When  an  eligible  multifamily 
property  is  ready  for  sale,  and  prior  to 
sending  the  Notice  of  Marketing  Period 
to  clearinghouses  pursuant  to 

§  1609.7(b)(1)  of  this  part,  the  RTC  shall 
suspend  such  marketing  period  and 
offer  such  property  exclusively  to  public 
agencies  and  nonprofit  organizations 
serving  the  jurisdiction  or  area  in  which 
such  property  is  located.  The  marketing 
period  for  direct  sales  to  public  agencies 
and  nonprofit  organizations  shall  be 
forty-five  (45)  days  from  the  date  on 
which  the  notice  of  marketing  period  is 
mailed  by  the  RTC  If  the  RTC  receives 
no  notices  of  serious  interest  from 
public  agencies  or  nonprofit 
organizations  during  such  marketing 
period,  then  the  RTC  shall  offer  such 
property  to  all  qualifying  multifamily 
purchasers  pursuant  to  §  1609.7(b)  of 
this  part. 

(c)  Upon  the  sale  of  an  eligible 
residential  property  to  a  nonprofit 
organization  or  a  public  agency 
ptusuant  to  this  section,  such  property 
and  its  purchaser  shall  be  required  to 
meet  the  requirements  of  this  part, 
including,  writh  respect  to  sales  to  a 
public  agencv,  the  provisions  of 
§1609.11  of  this  part. 

$1609.10    Reporting. 

(a)  Reports  to  Congress.  The  RTC  shall 
submit  to  the  Congress  semiannual 
reports  regarding  the  disposition  of 
ehgible  multifamily  property,  eligible 
condominium  property  and  eligible 
single  family  property  during  the  most 
recently  concluded  reporting  period.  ■ 
The  first  report  to  Congress  shall  be 
submitted  not  later  than  April  12,  1992. 
Subsequent  reports  shall  be  submitted 
not  less  than  every  6  months  thereafter. 

(b)  Reporting  Period.  The  term 
"reporting  period"  means  the  six- 
months  period  for  which  a  report  under 
this  §  1609.10  is  made.  The  first 
reporting  period  shall  be  the  period 
beginning  on  August  9. 1989,  the  date 
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of  enactment  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989,  and  ending  on 
December  12, 1991,  the  date  of  the 
enactment  of  the  Resolution  Trust 
Corporation  Refinancing,  Restructuring, 
and  Improvement  Act  of  1991.  Each 
successive  reporting  period  shall  begin 
upon  the  conclusion  of  the  preceding 
reporting  period. 

(c)  Information  Regarding  Properties 
Sold.  Each  report  under  this  §  1609.10 
shall  contain  information  regarding  each 
eligible  multifamily  property,  eligible 
condominium  property  and  eligible 
single  family  property  sold  by  the  RTC 
during  the  applicable  reporting  period, 
as  follows: 

(1)  A  description  of  the  property,  the 
location  of  the  property,  and  the  number 
of  dwelling  units  in  the  property; 

(2)  The  appraised  value  of  the 
property; 

(3)  The  sale  price  of  the  property; 

(4)  For  eligible  single  family 
properties — 

(i)  The  income  and  race  (to  the  extent 
allowed  by  applicable  federal  law]  of 
the  purchaser  of  the  property,  if  the 
property  is  sold  to  an  occupying 
household,  or  is  sold  for  resale  to  an 
occupying  household;  and 

(ii)  Whether  the  property  is  reserved 
for  residency  by  very  low-  or  lower- 
income  families,  if  the  property  is  sold 
for  use  as  rental  property; 

(5)  For  eligible  multifamily  properties, 
the  nimiber  and  percentage  of  dwelling 
imits  in  the  property  reserved  for 
occupancy  by  very  low-  and  lower- 
income  families; 

(6)  The  number  of  eligible  single 
family  properties  sold  after  the 
expiration  of  the  appUcable  marketing 
period  for  each  such  property; 

(7)  The  number  of  eligible  multifamily 
properties' sold  after  the  expiration  of 
the  periods  for  submission  of  a  notice  of 
serious  interest  and  a  bona  fide  offer  to 
purchase; 

(8)  The  number  of  eligible  single 
family  properties  for  which  the 
marketing  period  had  not  expired  before 
the  conclusion  of  the  applicable 
reporting  period  (or  had  not  yet 
commenced); 

(9)  The  number  of  eligible  multifamily 
properties  for  which  the  marketing 
period  had  not  expired  before  the 
conclusion  of  the  applicable  reporting 
period  (or  had  not  yet  commenced);  and 

(10)  Summary  information  about  the 
total  number  of  eligible  multifamily 
properties  remaining  subject  to  LURAs, 
the  nimiber  of  units  set  aside  for  lower- 
income  families  and  very  low-income 
families  in  such  properties,  the  total 
number  of  units  occupied  by  qualifying 
lower-income  and  very  low-income 


fami  ies,  and  the  nimiber  of  eligible 
mull  ifamily  properties  which  ceased  to 
be  sikbject  to  LURAs  in  the  reporting 
periid. 

§  1 609.1 1    Transfer  of  eligible  properties  to 
Stata  housing  finance  agencies,  State 
houang  agencies  and  local  housing 
agencies. 

(al  Transfers  to  State  and  local 
houhng  agencies.  The  RTC  may  transfer 
any  eligible  multifamily  property, 
eligible  condominium  property  or 
eligi|)le  single  family  property  to  the 
State  housing  finance  agency  or  any 
other  State  housing  agency  for  the  State 
in  wiiich  the  property  is  located  or  to 
any  local  housing  agency  in  whose 
juriaiiction  the  property  is  located.  The 
transfer  may  be  conducted  by  direct  sale 
pursbant  to  §  1609.9  of  this  part,  by 
conagnment  sale,  or  by  any  other 
method  the  RTC  considers  appropriate. 
The  jffering,  negotiation  or  preparation 
for  s  lie  of  an  eligible  condominium 
prop  erty  to  a  State  housing  finance 
agen  :y  or  State  or  local  housing  agency 
does  not  relieve  RTC  of  its  obligation  to 
prov  ide  to  clearinghouses  the  Notice  of 
Mar  eting  Period  required  by 
§  16  19.7(c)(1)  of  this  part  with  respect  to 
suck  property. 

(b  Individual  or  bulk  transfers.  The 
RTC  may  transfer  such  properties 
indi  ridually  or  in  bulk,  as  agreed  to  by 
the  1 ITC  and  the  State  housing  finance 
ager  cy  or  State  or  local  housing  agency. 

(c  Acquisition  price  and  discount. 
The  acquisition  price  paid  by  the  State 
houi  ing  finance  agency  or  State  or  local 
hou!  ing  agency  for  the  transferred 
proi  erties  shall  be  an  amount  agreed  to 
by  tie  RTC  and  the  transferee  agency. 

(dl  Lower-income  use.  Any  State 
houf  ing  finance  agency  or  State  or  local 
houiing  agency  acquiring  properties 
undi  !r  this  provision  must  agree  that  it 
will  offer  to  sell  or  transfer  Uie 
proj  erties  only  as  follows: 

( 1  Eligible  single  family  properties— 

(i  May  only  be  sold  to  qualifying 
sing  e  family  purchasers; 

(ii  If  sold  to  a  qualifying  single  family 
pure  baser  that  is  a  public  agency  or  a 
non  )rofit  organization,  shall  be  subject 
to  tl  e  rent  limitations  set  forth  at 
§16)9.7(a)(6)ofthispart; 

(ii  i)  Shall  be  subject  to  a  LURA  or 
othe  r  recorded  instrument  containing 
the  I  pplicable  rent,  occupancy  and 
resa  e  restrictions,  as  prescribed  in 
§  16  )9.7(a)(5)  of  this  part;  and 

(i^ )  Shall  be  subject  to  recapture  as 
pro^  ided  in  §  1609.8  of  this  part. 

(2  Eligible  multifamily  properties — 

(i  May  only  be  sold  to  qualifying 
mul  ifamily  purchasers; 

(i  I  Shall  be  subject  to  the  lower- 
incc  me  occupancy  requirements 


applicable  to  all  eligible  multifamily 
property,  including  the  rent  limitations, 
requirements  as  to  continued  occupancy 
of  current  residents  and  provision  for 
financial  infeasibility,  all  as  set  forth  at 
§  1609.7(b)(4)  of  this  part;  and 

(iii)  Shall  be  sold  in  accordance  with 
procedures  that  would  give  a 
preference,  among  financially 
acceptable  offers,  to  the  offer  that  would 
reserve  the  highest  percentage  of 
dwelling  units  for  occupancy  or 
purchase  by  very  low-income  families 
and  lower-income  families  and  would 
retain  such  affordability  for  the  longest 
term. 

(3)  Eligible  condominium  properties 
shall  be  offered  by  the  particular  State 
housing  finance  agency  or  State  or  local 
housing  agency  as  either  eligible  single 
family  property  or  eligible  multifamily 
property  and  shall  be  subject  to  the 
requirements  of  paragraph  (d)  (1)  or  (2) 
of  this  section  based  upon  such  choice. 

(e)  Affordability.  The  State  housing 
finance  agency  or  State  or  local  housing 
agency  shall  endeavor  to  make  the 
properties  transferred  more  affordable  to 
lower-income  families  based  upon  the 
extent  to  which  the  acquisition  price  of 
a  property  is  less  than  the  market  value 
of  the  property.  > 

§  1 609. 1 2    RTC  notice  and  sale  of  ineligible 
residential  properties  and  non-AHOP 
properties. 

(a)  To  the  extent  practicable,  within  a 
reasonable  period  of  time  after  acquiring 
title  to  any  non-AHDF  property 
(including  an  ineligible  condominium 
property  or  an  ineligible  single  family 
property)  or  to  an  ineligible  multifamily 
property,  the  RTC  shal'  provide  written 
notice  to  the  clearinghouses.  For  single 
family  properties,  the  notice  shall 
contain  the  same  information  about  the 
properties  that  the  notice  required 
under  §  1609.7(a)(l){ii)  of  this  part 
contains  with  respect  to  eligible  single 
family  properties.  For  muhifamily 
properties,  the  notice  shall  contain  the 
same  information  about  the  properties 
that  the  notice  required  under 
§  1609.7(b)(l)(ii)  of  this  part  contains 
with  respect  to  eligible  multifamily 
properties.  For  condominium 
properties,  the  notice  shall  contain  the 
same  information  about  such  properties 
as  the  notice  required  under 
§  1609.7(c)(l)(iv)  of  this  part  contains 
with  respect  to  eligible  condominium 
properties.  Each  notice  also  shall  state 
that  the  property  is  not  being  sold  or 
marketed  through  the  AHDF.  With 
respect  to  a  non-AHDP  property 
(including  an  ineligible  condominium 
property  or  an  ineligible  single  family 
property),  the  notice  shall  state  that  any 
purchaser  may  purchase  the.property  at 
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a  sales  price  above  the  maximum  value 
set  out  in  §§  1609.2(j)(2).  1609.2(k)(2)  or 
§  1609.2(m)(2)  of  this  part,  as  appUcable, 
but  only  a  qualifying  purchaser  may 
purchase  the  property  at  a  sales  price 
below  such  maximiun  value. 

(b)  Any  person  or  entity  may  purchase 
a  non-AHDP  property  for  a  sales  price 
above  the  maximum  value  set  out  in 
§§  1609.2(j)(2).  1609.2(k)(2)  or 
§  1609.2(m)(2)  of  this  part,  as  applicable, 
but  only  a  qualifying  purchaser  may 
purchase  such  a  property  at  a  sales  price 
below  such  maximum  value.  If  the  RTC 
is  unable  to  sell  a  non-AHDP  property 
in  comphance  with  the  requirements  of 
the  preceding  sentence,  then  the  RTC 
may  dispose  of  the  property  in  such 
manner  as  it  determines  appropriate. 

By  order  of  the  Chief  Executive  Officer  of 
Resolution  Trust  Corporation. 

Dated  at  Washington,  DC,  this  5th  day  of 
October  1994. 

Resolution  Trust  Corporation. 

John  M.  Buckley,  Jr., 

Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  11, 121, 125,  and  135 

(Docket  No.  27229;  Amendment  No.  1 1-37; 
ref.  Amendment  Nos.  121-241;  125-21;  135- 
52] 

RIN  2120-AE91 

Flight  Attendant  Duty  Period 
Limitations  and  Rest  Requirements 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  notice  of  effective 
date. 


SUMMARY:  The  notice  announces  the 
effective  date  for  the  information 
collection  requirements  of  the  Fhght 
Attendant  Duty  Period  Limitations  and 
Rest  Requirements  final  rule.  This 
notice  is  needed  because  at  the  time  of 
issuance  of  that  final  rule  the  Office  of 
Management  and  Budget  had  not 
approved  the  burden  associated  with 
the  recordkeeping  requirements.  That 
approval  has  now  been  received,  and 
the  FAA  announces  the  effective  date 
for  the  affected  sections. 
DATES:  Effective  Date:  Sections 
121.683(a)(1),  135.63(a)(3), 
135.63(a)(4)(x).  135.63(a)(5),  and 
135.63(b)  are  effective  November  18, 
1994 

Compliance  Date:  March  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 


Donell  Pollard,  Air  Transportation 
Division,  AFS-203,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3735. 
SUPPLEMENTARY  INf ORMATION:  On  August 
15. 1994.  the  Federal  Aviation 
Administration  issued  a  final  rule 
requiring  air  carriers,  air  taxi,  and 
commercial  operators  to  provide  duty 
period  scheduling  Umitations  and  rest 
requirements  for  flight  attendants 
engaged  in  air  transportation  and  air 
commerce  (59  FR  42974;  August  19. 
1994).  At  the  time  of  issuance,  the 
burden  associated  with  the 
recordkeeping  requirements  had  not 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB); 
therefore,  those  sections  of  the  final  rule 
did  not  have  an  effective  date.  On 
August  17, 1994.  OMB  approved  the 
burden  associated  with  the 
recordkeeping  requirements  imder  OMB 
Control  No.  2120-0585  throu^  July  31, 
1997.  The  FAA  hereby  gives  notice  of 
that  approval  and  the  effective  date  for 
the  affected  sections  of  the  final  rule.  A 
copy  of  the  OMB  approval  may  be 
examined  in  Docket  No.  27229  in  the 
FAA  Rules  Docket,  room  915G,  800 
Independence  Ave.,  SW,  Washington, 
DC  20591. 

The  Amendment 

For  the  reasons  stated  above,  the 
effective  date  of  sections  121.683(a)(1), 
135.63(a)(3),  135.63(a)(4)(x), 
135.63(a)(5),  and  135.63(b)  is  November 
18, 1994. 

List  of  Subjects  inl4  CFR  Part  11 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

In  addition,  the  FAA  amends  part  11 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  11)  as  follows: 

PART  11— GENERAL  RULEMAKING 
PROCEDURES 

1.  The  authority  citation  for  parP  1 1 
continues  to  read  as  follows: 

Authority:  49  app.  U.S.C.  1341(a),  134J(d). 
1348, 1354(a),  1401  through  1405,  4121 
through  1431,  1481.  and  1502:  49  U.S.C 
106(g). 

2.  Section  11.101  is  amended  by 
adding  new  section  numbers  in 
numerical  order  and  OMB  Control 
Numbers  to  the  table  in  paragraph  (b)  as 
follows: 

§  1 1 . 1 01  OMB  Control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act 
•        •        •        •        • 

(b)  Display. 


14  fcPR  part  or  section  identi-         Current 
tied  and  descritied  OMB  No. 


§121.683  2120-0585 


§135.63  „ 2120-0565 

Issued  in  Washington,  DC,  on  Octolier  7, 
1994. 

David  R.  Harrington, 

Director,  Flight  Standards  Senice. 

(PR  Doc.  94-25895  Filed  10-18-94;  8:45  ami 
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14  CFR  Part  25 

[Docket  No.  NM-99;  Special  Conditions  No. 
25-ANM-89] 

Special  Conditions:  Fokker  Model  F2& 
Mark  0070  Airplanes.  High  Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 


SUMMARY:  These  special  conditions  are 
issued  for  Fokker  Model  F28  Mark  0070 
airplanes  manufactured  by  Fokker 
Aircraft  B.V.  of  Schiphol  the 
Netherlands.  These  airplanes  are 
equipped  with  electrical  and  elettronic 
systems  (such  as  the  digital  electronic 
flight  instrument  system  (EFIS)),  which 
perform  critical  functions.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity'radiated 
fields  (HIRF).  These  special  conditions 
provide  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  ensure  that  the  critical 
functions  performed  by  these  systems 
are  maintained  when  the  airplane  is 
exposed  to  HIRF. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  6, 1994; 
Comments  must  be  received  on  or 
before  December  5, 1994. 
ADDRESSES:  Comments  on  these  final 
special  conditions:  request  for 
comments,  may  be  mailed  in  triplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate  (ANM- 
100).  Docket  No.  NM-99. 1601  Lind 
Avenue  SW.,  Renton,  Washington, 
98055-4056;  or  delivered  in  triplicate  to 
the  Transport  Standards  Staff  at  the 
above  address.  Comments  must  be 
marked  "Docket  No.  NM-99." 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
hoUdays,  between  7:30  a.m.  and  4:00 
p.m. 
FOR  FURTHER  INFORMATKM  CONTACT: 


Tim  Dulin,  FAA,  Standardization 
Branch.  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Ser\'ice,  1601  Land  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2141. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exTsts  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-99."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  September  17, 1993.  Fokker 
Aircraft  B.V.  of  Schiphol  the 
Netherlands,  applied  for  an  amendment 
to  Type  Certificate  A20EU  to 
incorporate  the  Model  F28  Mark  0070. 
This  airplane  is  a  derivative  of  the 
Fokker  Model  F28  Mark  0100,  approved 
April  21, 1989.  The  changes  include: 
removal  of  two  plug  sections  forward 
and  aft  of  the  wing  to  decrease  overall 
length  by  182  inches;  two  cargo  doors  in 
lieu  of  three;  modifications  of  the  aft 
cargo  door  due  to  space  constraints 
associated  with  the  shorter  fuselage;  one 
pair  of  Type  III  overwing  exists  in  lieu 
of  two  pair,  and  a  new  nose  wheel  tire 
chine.  Both  the  Model  F28  Mark  0070 
and  new  production  of  the  Model  F28 
Mark  0100  will  incorporate  a  hydraulic 
stick  pusher  in  lieu  of  a  pneumatic  stick 
pusher,  new  stabilizer  control  unit,  and 
a  new  interior.  The  Model  F28  Mark 
0070  will  have  a  maximum  seating 
capacity  of  79  passengers. 


Am(  nded  Type  Certificatloii  Basis 

U  ider  the  provisions  of  §  21.101  of 
the   'ederal  Aviation  Regulations  (FAR), 
Fok  er  must  show  that  the  Model  F28 
Mar  ;  0070  meets  the  applicable 
pro\  isions  of  the  regulations 
incG  "porated  by  reference  in  Type 
Cert  ficate  No.  A20EU,  or  the  applicable 
rogi  ations  in  effect  on  the  date  of 
app  ication  for  the  Model  F28  Mark 
0070.  The  regulations  incorporated  by 
refenence  in  the  type  certificate  are 
com  nonly  referred  to  as  the  "original 
type  certification  basis." 

Ti  e  regulations  incorporated  by 
refenence  in  Type  Certificate  No.  'A20EU 
for  the  Model  F28  Mark  0070  are  part 
25  o  the  FAR,  as  amended  by 
Ame  tidment  25-1  through  25-60  with 
certc  in  exceptions  which  are  not 
relei  ant  to  these  special  conditions.  In 
addi  ion,  Fokker  has  elected  to  show 
com  iliance  with  certain  later 
requ  rements  which  are  also  not 
relei  ant  to  these  special  conditions. 
These  special  conditions  will  form  an 
additional  part  of  the  certification  basis. 

If  he  Administrator  finds  that  the 
appl  cable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
cont  in  adequate  or  appropriate  safety 
Stan  ards  for  the  Fokker  Model  F28 
Mar!  0070  because  of  a  novel  or 
unu!  ual  design  feature,  special 
cone  itions  are  prescribed  under  the 
prov  sions  of  §  21.16  to  establish  a  level 
of  sa  ety  equivalent  to  that  established 
in  th  3  regulations. 

Sp  Bciai  conditions,  as  appropriate,  are 
issu«  d  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice;  as  required  by 
§§  i:  .28  and  11.29.  and  become  part  of 
the  t  ,'pe  certification  basis  in 
acco  dance  with  §  21.101(b)(2). 

Sp  ecial  conditions  are  initially 
appl  cable  to  the  model  for  which  they 
are  i  ;sued.  Should  the  type  certificate 
for  t  lat  model  be  amended  at  a  later 
date  to  include  any  other  model  that 
inco  porates  the  same  novel  or  unusual 
desij  n  feature,  or  should  any  other 
mod  ;1  already  included  on  the  same 
type  certificate  be  modified  to 
inco  porate  the  same  novel  or  unusual 
desi;  n  feature,  the  special  conditions 
wou  d  also  apply  to  the  other  model 
und<  r  the  provisions  of  §  21.101(a)(1). 

Disc  ission 

Tl:  ere  is  no  specific  regulation  that 
addi  jsses  protection  requirements  for 
elect  "ical  and  electronic  systems  fi-om* 
HIRl .  Increased  power  levels  from 
grou  id-based  radio  transmitters,  and  the 
grow  ing  use  of  sensitive  electrical  and 
elecq-onic  systems  to  command  and 
conttol  airplanes,  have  made  it 
nece  jsary  to  provide  adequate 
prot(  ction. 


To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Model  F28  Mark  0070  that  would 
require  that  the  electrical  and  electronic 
systems  which  perform  critical 
functions  such  as  the  EFIS  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  the  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS,  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 

(V/M) 

Average 
(V/M) 

lOKHz-IOOKHz  

50 

60 

70 

200 

30 

150 

70 

4.020 

1.700 

5.000 

6.680 

6.850 

3,600 

3,500 

3,500 

2,100 

50 

100KHz-500KHz 

60 

500  KHz-2  MHz  

70 

2  MHz-30  MHz 

200 

30  MHz-100  MHz 

30 

100  MHz-200  MHz  

200  MH2-400  MHz 

400  MHz-700  MHz 

700  MHz-1  GHz  

33 

70 

935 

170 

1  GHz-2  GHz  

990 

2  GHz-4  GHz 

4  GHz-6  GHz  

840 
310 

6  GHz-8  GHz  

670 

8GHZ-12GHZ  

1,270 
360 
750 

12GHZ-18GHZ  

18  GHz-40  GHz  

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
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in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

As  discussed  above,  these  special 
conditions  are  applicable  to  Fokker 
Model  F28  Mark  0070  airplanes 
manufactured  by  Fokker  Aircraft  B.V.  of 
the  Netherlands'  Should  Fokker  apply  at 
a  later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well, 
under  the  provisions  of  §  21.101  (a)(1). 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  tlie 
Fokker  Model  F28  Mark  0070  airplanes. 
It  is  not  a  rule  of  general  applicability 
and  affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344.  i:48(c). 
1352.  1354(a),  1355.  1421  through  1431. 
1502.  1651(b)(2),  42  U.S.C.  ISS-'I-IO,  4321  ef 
set].;  E.O.  11514:  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Fokker  Model 
F28  Mark  0070  airplanes: 

1.  Protection  from  Unwanted  Effects 
of  High  Intensity  Radiated  Fields 


(HIHF).  Each  electrical  and  eltctronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  hmctions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  field 
external  to  the  airplane. 

2.  The  following  definition  applies 
with  respect  to  this  special  condition: 
Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  - 

Issued  in  Renton.  Washington,  on  October 
6.  1994. 

Neil  D.  Schalekamp. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice.    ■ 
|FR  Doc.  94-25897  Filed  10-18-94:  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  773,  778,  and  799 
[Docket  No.  941081-4281] 
RIN  0694-AB05 

Revisions  to  the  Export  Administration 
Regulations:  Exports  of  Sample 
Shipments  and  Mixtures  Containing 
Precursor  and  Intermediate  Chemicals; 
Revision  to  Australia  Group  Members 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL).  which 
appears  in  the  Export  Administration 
Regulations  (EAR).  This  rule  amends  the 
CCL  by  revising  Export  Control 
Classification  Number  (ECCN)  1C60. 
This  ECCN  controls  dual-use  precursors 
and  intermediate  chemicals  useful  in 
the  production  of  chemical  warfare 
agents.  In  addition  this  rule  makes  an 
editorial  correction  by  removing  ECCN 
1C64E  for  Di-isopropylcarbodiimide 
(C.A.S.  #693-13-0)  and  di- 
cyclohexocarbodiimide  (CAS.  #538- 
75-0).  which  was  inadvertently 
readmitted  to  the  Commerce  Control 
List.  The  changes  made  by  this  rule  are 
based  on  recent  discussions  in  the 
Australia  Group  (AG). 

Finally,  this  rule  revises  the  list  of 
countries  eligible  to  receive  Australia 
Group  (AG)  benefits  under  U.S. 
regulations  to  Include  the  Czech 
Republic  and  remove  Turkey. 


DATES:  This  rule  is  effective  October  19. 
1994.  The  reporting  requirement  for 
sample  shipments  will  not  be  applicable 
until  January  17. 1995.  Comments  must" 
be  received  by  November  18. 1994. 
ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Sharron  Cook. 
Bureau  of  Export  Administration. 
Department  of  Commerce,  P.O.  Box  273. 
Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  foreign  policy  controls, 
call  Patricia  Sefcik.  Bureau  of  Export 
Administration.  Telephone:  (202)  482- 
0707. 

For  questions  of  a  technical  nature  on 
chemical  weapon  precursors,  biological 
agents,  and  equipment  that  can  be  used 
to  produce  chemical  and  biological 
weapons  agents,  call  James 
Seevaratnam.  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
2729. 

SUPPLEMENTARY  INFORMATION: 
Background 

At  the  December  1993  meeting  of  the 
Australia  Group,  the  delegates  discussed 
certain  technical  revisions  in  the 
Australia  Group  s  harmonized  controls 
on  chemical  weapons  precursors.  The 
changes  discussed  at  the  meeting  were 
further  modified  at  the  May  1994 
meeting,  and  are  contained  in  this 
interim  rule.  These  changes  refine  the 
scope  of  controls  on  exports  of  sample 
shipments  and  mixtures  containing 
controlled  precursor  and  Intermediate 
chemicals.  This  rule  does  not  address 
controls  on  biological  agents. 

This  interim  ruie  revises  ECCN  1C60. 
which  controls  precursor  and 
intermediate  chemicals  useful  in  the 
production  of  chemical  warfare  agents, 
as  follows: 

ECCN  1C60 

(1)  Note  1  to  1C60  is  revised  to  modif\ 
the  general  license  treatment  for  sample 
shipments  containing  controlled 
chemical  precursors  to  eligible 
destinations  (all  destinations  except 
Iran.  Syria.  Country  Groups  S  and  Z, 
and  countries  subject  to  an  embargo 
administered  by  the  Department  of  the 
Treasury).  Previously,  all  54  precursor 
chemicals  were  eligible  Tor  sample 
shipments.  Under  the  revised  rule 
O-Ethyl-2-diisopropylaminoethyl 
methylphosphonite  (QL)  (C.A.S. 
#57856-11-8),  Ethvlphosphonvl 
difluoride  (C.A.S.  #753-98-0).'and 
MethyJphosphonyl  difluoride  (C.A.S. 
#676-99-3)  are  not  eligible  for  sample 
shipments.  General  license  treatment  for 
sample  shipments  to  eligible 
destinations  has  been  available  for  a 
single  sample  shipment  of  a  55-gall()n 


container  or  less  of  each  chemical  to  any 
one  consignee  per  calendar  year. 
Exporters  may  continue  to  export  a 
sin^e  sample  shipment  of  a  55-gallon 
container  (or  approximately  200  kg)  or 
less  of  each  chemical  except  the  three 
excluded  chemicals,  for  research  or 
evaluation  purposes  to  any  one 
consignee  per  calendar  year.  The 
exporter  is  now  required  to  submit,  to 
BXA  within  30  days  of  each  sample 
shipment,  a  written  report  on  company 
letterhead  stationery  that  details  the 
chemical(s),  Chemical  Abstract  Service 
Registry  (C.A.S.)  number(s), 
quantity(ies),  the  ultimate  consignee's 
name  and  address,  and  the  date 
exported.  Information  contained  in  the 
reports,  is  subject  to  applicable 
confidentiality  provisions. 

(2)  Note  2  to  1C60  is  revised  to  modify 
control  of  exports  and  reexports  of 
mixtures  that  contain  controlled 
chemical  precursors.  Previously, 
controls  on  controlled  chemicals 
extended  to  any  mixtures  containing 
those  chemicals,  unless  the  chemical 
was  merely  an  impurity  that  was  not 
intentionally  added  or  was  a  normal 
ingredient  in  consumer  goods  intended 
for  retail  sales.  This  revision  adds  a 
three  tier  approach  to  a  Note  regarding 
njixtures  under  ECCN  1C60.  The  first 
tier  lists  three  chemicals  that  require  a 
validated  license  "regardless  of  the 
concentrations  in  the  mixture".  The 
second  tier  lists  twenty  chemicals  that 
require  a  validated  hcense  when  at  least 
one  of  the  precursors  constitutes  more 
than  10  percent  of  the  weight  of  the 
mixture  on  a  solvent  free  basis.  The 
third  tier  includes  the  remaining 
precursor  chemicals,  not  already 
covered  by  the  first  two  tiers,  and 
explains  that  a  vahdated  license  is 
required  if  at  least  one  of  the  precursors 
constitutes  more  than  25  percent  of  the 
weight  of  the  mixture  on  a  solvent  free 
basis.  The  retail  product  exemption  is 
continued,  regardless  of  percentage  of 
the  controlled  chemical,  provided  the 
pr{)duct  is  formulated  as  a  consumer 
good  packaged  for  retail  sale  for 
personal  use.  The  exemption  for 
unintended  impurities  is  removed  since 
such  impurities  generally  fall  within 
one  of  the  appUcable  de  minimis  levels. 
This  rule  also  provides  a  definition  of 
"mixtures". 

In  light  of  the  changes  made  by  this 
rule,  it  is.the  Department's  position  that 
the  provisions  of  §  776.12  of  the  EAR  do 
not  apply  to  mixtures  containing 
controlled  chemical  precursors,  because 
mixing  of  chemicals  does  not  constitute 
incorporation  within  the  meaning  of 
§776.12. 

Turkey  has  been  removed  from  the 
list  of  countries  excepted  from  the 
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reqi  irement  for  a  validated  license 
und  it  Export  Control  Classification 
Nun  iber  (ECCN)  1C60C.  Because  the 
Gov  jmment  of  Turkey  has  not  adopted 
AG-  comparable  export  controls,  a 
valii  lated  license  is  required  for  all  AG- 
list  ( hemical  precursors  identified 
und  sr  ECCN  1C60C  until  such  time'as 
appi  opriate  export  controls  are  in  place. 

Fi  aally,  this  rule  adds  the  Czech 
Repi  ibhc  to  the  list  of  countries     - 
exer  ipted  from  certain  validated  license 
requ  irements  on  the  basis  of  its  recent 
men  bership  in  the  26-nation  Australia 
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addition,  this  rule  revises 
i.8(a)(1)(i)  for  conformity  and 
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SI  ipments  of  items  removed  from 
gen^^l  license  authorizations  as  a  result 
s  regulatory  action  that  were  on 
for  loading,  on  lighter,  laden 
'  an  exporting  carrier,  or  en  route 
aboa  d  a  carrier  to  a  port  of  export 
purs  iant  to  actual  orders  for  export 
before  October  19, 1994  may  be 

imder  the  previous  general 
provisions  up  to  and  including 
Nov4mber  16,  1994.  Any  such  items  riot 

lly  exported  before  midnight 
Nov4mber  16.  1994,  require  a  validated 
license  in  accordance  with  this 
ation. 

Rule  naking  Requirements 

'his  interim  rule  has  been 
determined  to  be  not  significant  for  the 
of  Executive  Order  12866. 
!"his  rule  involves  collections  of 
for  nation  subject  to  the  Paperwork 
Redvjction  Act  of  1980  (44  U.S.C.  3501 

).  These  collections  have  been 
apprjivcd  by  the  Office  of  Management 

udget  under  control  numbers 
0694|-O005.  0694-0010.  0694-0023  and 
0694  -0067.  This  rule  imposes  a  new 
requi  rement  that  has  been  submitted  to 
(Jffice  of  Management  and  Budget 

under  the  Paperwork 
u  :tion  Act.  Public  burden  for  the 
e  ;tion  contained  within  the 
lei  laking  is  estimated  to  average  one- 
lour  per  response.  This  includes 
for  reviewing  instructions, 
searcliing  existing  data  sources, 
i  ring  and  maintaining  the  data 

and  completing  and  reviewing 
collection  of  information.  Send 
s  regarding  these  burden 
or  any  other  aspect  of  the  data 
requ^ements,  including  suggestions  for 
this  burden,  to  the  Office  of 
ity  and  Management  Support, 
4513,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Comi  lerce,  Washington.  DC  20230;  and 
to  th4  Office  of  Information  and 
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Regulatory  Affoirs.  Office  of 
Management  and  Budget,  Washington, 
ex:  20503  (Attn:  Paperwork  Reduction 
Project— 0694-XXXX). 

3.  This  rule  does  not  contain  policies 
with  Federalism  intplications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  (5  U.S.C. 
553).  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  pubhc 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  or  foreign 
affairs  function  of  the  United  States.  No 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  pubUc  comment  be 
given  for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  emd 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  November  18, 
1994.  The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  bo 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  conmients  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
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available  for  public  review  and  copying. 
CommunicadoDS  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
cop>Tng  of  records  at  the  facihty  may  be 
obtained  from  Edward  Lingelbach. 
Bureau  of  Export  Administration 
Freedom  of  Information  Officer,  at  the 
above  address  or  by  calling  (202)  482- 
5653. 

List  of  Subjects 

15  CFR  Part  773  and  799 

Exports.  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  778 

Exports,  Nuclear  energy.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  Parts  773,  778  and  799 
of  the  Export  Administration 
Regulations  (15  CFR  Parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citations  for  15  CFR 
Part  773  and  778  continue  to  read  as 
follows: 

Authority:  Pub  L.  90-351.  82  Stat.  197  (18 
U.S  C.  2510  et  seq.],  as  amended:  Pub.  L.  95- 
223.  91  Stat.  1626  (50  U.S.C.  1701  et  seq): 
Pub.  L  95-242,  92  Stat.  120  (22  U.S.C.  3201 
et  seq.  and  42  U.S.C.  2139a):  Pub.  L  96-72, 
93  Stat.  503  (50  U.S.C.  App.  2401  et  seq).  as 
amended  (extended  by  Pub.  L.  103-10. 107 
Stat.  40  and  Pub.  L.  103-277.  108  Stat.  1407)- 
E.O.  12002  of  July  7, 1977  (42  FR  35623,  July 
7. 1977).  as  amended;  E.O.  12058  of  May  11. 
1978  (43  FR  20947.  May  16.  1978);  E.O. 
12214  of  May  2. 1980  (45  FR  29783.  May  6. 
1980);  E.O.  12735  of  November  16.  1990  (55 
FR  48587.  November  20. 1990).  as  continued 
by  Notice  of  November  12. 1993  (58  FR 
60361.  November  15. 1993):  E.O.  12851  of 
June  11. 1993  (58  FR  33181.  Jiine  15, 1993): 
E.0. 12867  of  September  30,  1993  (58  FR 
51747,  October  4. 1993);  E.O.  12930  of 
September  29, 1994  (59  FR  50475.  October  3. 
1994);  E.O.  12924  of  August  19. 1994  (59  FR 
43437  of  August  23, 1994). 

2.  The  authority  citation  for  15  CFR 
Part  799  continues  to  read  as  follows: 

Authority:  50  U.S.C  App.  S.  as  amended; 
Pub.  L.  264.  59  Stat.  619  (22  U.S.Q  287c),  a.s 


amended:  Pub.  L  90-351, 82  Stat  197  (18 
U.S.C  2510  ef  seq.).  as  amended;  sec.  101. 
Pub.  L.  93-153.  87  Stat.  576  (30  U.S.C  185). 
as  amended;  sec.  103.  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212),  as  amended;  sees. 
201  and  201(1  l)(e).  Pub.  L  94-258, 90  Stat. 
309  (10  U.S.C  7420  and  7430(e)).  as 
amended;  Pub.  l^  95-223,  91  Stat  1626  (50 
U.S.C.  1701  et  seq.);  Pub.  L  95-242, 92  Stat. 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a);  sec.  208.  Pub.  L.  95-372.  92  Stat  668 
*(43  U.S.C  1354);  Pub.  L.  96-72.  93  Stat.  503 
(50  U.S.C  App.  2401  et  seq.).  as  amended; 
sec.  125.  Pub.  L  99-64.  99  Stat.  156  (46 
use  466c):  Pub.  L.  102-484, 106  Stat.  2575 
(22  use.  6004);  E.O.  11912  of  April  13. 
1976  (41  FR  15825.  April  15. 1976);  E.O. 
12002  of  )uly  7.  1977  (42  FR  35623.  Julv  7. 
1977).  as  amended:  E.O.  12058  of  May  11 
1978  (43  FR  20947.  Mav  16, 1978);  E.O. 
12214  of  Mav  2.  1980  (45  FR  29783.  May  6. 
1980);  E.O.  12735  of  November  16.  1990  (55 
FR  48587.  November  20. 1990).  as  continued 
by  Notice  of  November  12. 1993  (58  FR 
60361.  November  15. 1993);  E.O.  12851  of 
June  11. 1993  (58  FR  33181.  June  15. 1993). 
EO.  12867  of  September  30. 1993  (58  FR 
51747.  October  4.  1993);  E.O.  12930  of 
September  29. 1994  (59  FR  50475.  October  3. 
1994):  E.O  12918  of  May  26.  1994  (59  FR 
28205.  May  31.  1994);  and  E.O.  12924  of 
August  19. 1994  (59  FR  43437  of  Aufcusi  23. 
1994). 

PART  773— [AMENDEDJ 

3.  Section  773.9  is  amended  by 
revising  paragraph  (a)(1)  and  the  notice 
at  the  end  of  paragraph  (1)  to  read  as 
fo)lows: 

§773.9    Special  Ctiemical  License. 

(a)  *  •  ' 

(1)  Precursor  and  intermediate 
chemicals  controlled  under  ECCNs 
1C6QC:  and 

*        •        •        •        *      ' 

(I)**' 

These  coiiuiiodilics  were  autfiorjzixl  for 
export  from  the  United  States  under  a  Special 
Chiemical  License  procedure  on  the  condition 
that  they  may  not  be  reexported  without 
prior  approval  from  the  United  Slates 
authorities.  This  prior  approval  is  not 
required  for  reexports  to  Argentina. 
Australia.  Austria.  Belgium.  Canada.  Czech 
Republic.  Denmark.  Finland.  France. 
Germany.  Greece.  Hungar>'.  Iceland,  Leland. 
Italy.  Japan.  Luxembourg,  the  Netherlands. 
New  Zealand.  Norway.  Portugal.  Spain. 
Sweden.  Switzerland,  and  ihe  United 
Kingdora. 


PART  77&-{AMENDE0] 

4.  Section  778.8  is  amended: 

a.  By  revising  paragraph  (a)(1); 

b.  By  revising  paragraph  (a)(5){i): 

c.  By  revising  paragraph  (a)(5)(iv)(B): 

d.  By  revising  paragraph  (a)(5)(v).  to 
read  as  follows: 


§778.8  CtMmicalpractifsofsand 
btotogical  agents,  and  associatMl 
equipment,  soflware.  and  technology. 

(a)  •  *  • 

(1)  Chemicals  identified  in  ECCN 
1C60  require  a  validated  license  for 
export  from  the  United  States  to  all 
destinations  except  Argentina. 
Australia.  Austria.  Belgium.  Canada. 
Czech  Republic.  Denmark.  Finland.      ' 
France.  Germany,  Greece.  Hungary. 
Iceland,  Ireland,  Italy.  Japan. 
Luxembourg,  the  Netherlands.  New 
Zealand.  Norway.  Portugal.  Spain. 
Sweden.  Switzerland,  and  the  United 
Kingdom. 

(i)  A  vahdated  license  is  required  for 
chemical  mixtures  containing  any 
chemicals  identified  in  ECCN  ICGO. 
except  as  specified  in  Note  2  to  the 
ECCN. 

(ii)  A  validated  license  is  not 
required,  except  for  Count.'^-  Groups  S 
and  Z.  for  chemical  compounds  created 
with  any  chemicals  identified  in  1C60. 
unless  those  compounds  are  also 
identified  in  1C60,  or  identified 
elsewhere  in  the  EAR  as  controlled.  See 
Note  3  to  ECCN  1C60. 

•  •        •        •        • 

(5)  *  •  • 

(i)  General  License  GTDU,  as 
authorized  in  ECCN  1E60C.  is  not 
available  for  technical  data  for  the 
production  of  chemical  precursors 
described  in  paragraph  (a)(1)  of  this 
section,  except  to  .Argentina,  Australia. 
Austria.  Belgium.  Canada.  Czech 
Rppublic.  Denmark,  Finland.  France. 
Germany.  Greece.  Hungary.  Iceland. 
Ireland.  Italy.  Japan,  Luxembourg,  the 
.Netheriands,  New  Zealand,  Norway, 
Portugal,  Spain,  Sweden.  Switzerland, 
and  the  United  Kingdom: 

•  •        •        •        • 

(iv)  •  •  • 

(B)  This  prohibition  on  use  of  General 
License  GTDU.  as  authorized  in  ECCN 
1E60C.  does  not  apply  to  export  to 
Argentina,  Australia.  Austria.  Belgium. 
Canada.  Czech  Republic.  Denmark, 
Finland,  France,  Germany.  Greece. 
Hungary.  Iceland.  Ireland.  Italy.  Japan, 
Luxembourg,  the  Netherlands.  New 
Zealand.  Noru-ay.  Portugal.  Spain. 
Sweden,  Switzerland,  and  tlie  United 
Kingdom. 

(v)  General  License  GTDU,  as 
authorized  in  ECCN  1E60C.  is  available 
only  to  Argentina,  Australia.  Austria. 
Belgium,  Canada,  Czech  Republic. 
Denmark.  Finland,  France,  Germany. 
Greece.  Hungary-.  Iceland,  Ireland.  Italy. 
Japan.  Luxembourg,  the  Netherlands. 
New  Zealand.  Norway.  Portugal.  Spain. 
Sweden,  Switzerland,  and  the  United 
Kingdom,  for  software  for  process 
control  that  is^specifically  configured  to 


control  or  initiate  the  production  of 
chemical  weapons  precursors  controlled 
by  ECCN  1C60. 

***** 

5.  Section  778.9  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  778.9    Activities  of  U.S.  persons. 

***** 

(c)  No  U.S.  person  shall,  without  a 
validated  license  or  other  authorization 
by  BXA,  participate  in  the  design, 
construction,  or  export  of  a  whole  plant 
to  make  chemical  weapons  precursors 
identified  in  ECCN  1C60,  in  countries 
other  than  Argentina,  Australia,  Austria, 
Belgium,  Canada,  Czech  Republic, 
Denmajk,  Finland,  France,  Germany, 
Greece,  Hungary,  Iceland,  Ireland,  Italy, 
Japan.  Luxembourg,  the  Netherlands, 
New  Zealand,  Norway,  Portugal,  Spain, 
Sweden,  Switzerland,  and  the  United 
Kingdom. 


PART  799— {AMENDED] 

Supplement  No.  1  to  §  799. 1  (Amestded] 

6.  In  Category  1  (Materials),  ECCN 
1C64E  is  removed  and  ECCNs  1B70E, 
1B71E,  1C60C.  1D60C  and  1E60C  are 
amended  by  revising  the  Requirements 
section,  to  read  as  follows: 

1B70E    Equipment  That  Can  be  Used 
in  The  Production  of  Chemical 
Weapons  Precursors  and  Chemical 
Warfare  Agents 

Requirements 

Validated  License  Required:  SZ. 
Supplement  No.  5  to  part  778  of  this 
subchapter  (see  Note) 

Unit:  number 

Reason  for  Control:  CB 

GLV:SO 

GCT:  No 

GFW:  No 

Note:  Special  Chemical  License  .^vailable: 
see  §  773.9  of  this  subchapter. 

*•***. 

1B71 E    Equipment  That  Can  be  Used 
in  the  Production  of  Biological 
•Weapons 

Requirements 

Validated  License  Required:  SZ, 
Supplement  No.  5  to  part  778  of  this 
subchapter  (see  Note] 

Unit:  number 

Reason  for  Control:  CB 

GLV:$0 

GCT:  No 

GFW:  No 

Note:  Special  Chemical  License  Available: 
see  §  773.9  of  this  subchapter. 
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1<  :60C  Precursor  and  Intermediate 
C!  lemicals  Used  in  the  Production  of 
Clemical  Warfare  Agents 

Ri  quirements 

Validated  License  Required: 
Q  (TVWYZ,  except  Argentina,  Australia. 
A  istria,  Belgium,  Canada.  Czech 
R(  public,  Denmark,  Finland,  France, 
O  rmany,  Greece,  Hungary,  Iceland, 
In  land,  Italy,  Japan,  Luxembourg,  the 
H  therlands,  New  Zealand,  Norway, 
P(  rtugal,  Spain,  Sweden,  Switzerland. 
ar  d  the  United  Kingdom,  (see  Note  4] 

Jnit:  Liters  or  kilograms  as 
a\  )ropriate 

Reason  for  Control:  CB 

1LV:S0 

3CT:  No 

'iifW:  No 

ilotes:  1.  Sample  Shipments: 

!.  The  following  chemicals  are  not  eligible 
foi  sample  shipments:  O-Ethyl-2- 
di  sopropylaminoethyl  methylphosphonite 
(q  .)  (C.A.S.  #57856-11-8),  Efhylphosphonyl 
di  luoride  (CAS.  #753-98-0).  and 
M  thylphosphonyl  difluoride  (C.A.S.  #676- 
9S  -3). 

I.  The  following  countries  are  not  eligible 
to  -eceive  sample  shipments:  Iran,  Syria, 
Cc  jntry  Groups  S  and  Z,  and  countries 
su  )ject  to  an  embargo  administered  by  the 
D«  aartment  of  the  Treasury. 

.  Except  as  provided  in  paragraphs  a  and 
b  <  f  this  note,  a  validated  license  is  not 
'  re(  uired  for  single  sample  shipment  of  a  55- 
ga  ion  container  (or  approximately  200  kg)  or 
le!  s  of  each  chemical  for  research  or 
ev  iluation  purposes  to  any  one  consignee  per 
ca  endar  year.  The  exporter  is  required  to 
su  )mit  within  30  days ^f  each  sample 
sh  pment  a  written  report  on  company 
lei  erhead  stationery  identifying  the 
ch  !mical(s).  Chemical  Abstract  Service 
Rt  jistry  (C.A.S.)  number(s),  quantity(ies),  the 
ul  imate  consignee's  name  and  address,  and 
th(   date  exported.  The  report  should  be  sent 
to  he  Bureau  of  Export  Administration, 
Re  :im  2705,  Washington,  DC  20230,  clearly 
mi  rked  "Report  of  Sample  Shipments  of 
CI  emical  Precursors"  at  the  top  of  the  first 
pa  ;e  and  on  the  envelope. 

I.  Mixtures:  Mixtures  that  contain 
CO  icentrations  of  chemicals  controlled  under 
th  s  ECCN  1C60  are  controlled  as  precursors, 
as  Follows: 

I.  A  Validated  License  is  required, 
re  ardless  of  the  concentrations  in  the 
m  xture.  for  the  following  chemicals:  0-Ethyl- 
2-  liisopropylaminoethyl  methylphosphonite 
(C  -)  (C.A.S.  #57856-11-8),  Ethvlphosphonyl 
di  luoride  (C.A.S.  #753-98-0)  and 
M  ethvlphosphonyl  difluoride  (C.A.S.  #676- 
9S  -3); 

».  A  Validated  License  is  required,  when 
at  east  one  of  the  following  chemicals 
cc  istitutes  more  than  10  percent  of  the 
w  ight  of  the  mixture  on  a  solvent  free  basis: 
A  senic  trichloride  (CA.S.  #7784-34-1), 
B(  nzilic  acid  (C.A.S.  #76-93-7),  Diethyl 
et  lylphosphonate  (C.A.S.  #78-38-6),  Diethyl 
m  ithylphosphonite  (C.A.S.  #15715-41-0), 
Di  ;thyl-N,N-dimethylphosphoroamidate 
(C  A.S.  #2404-03-7),  N.N-Diisopropyl-.beta.- 
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aminoethane  thiol  (C.A.S.  #5842-07-9).  NA'- 
Diisopropyl-.2.-aminoethyl  chloride 
hydrochloride  (C.A.S.  #4261-68-1),  N.N- 
Diisopropyl-.beta.-aminoethanol  (C.A.S.  #96- 
80-0).  N,N-Diisopropyl-.beta.-aminoethvI 
chloride  (C.A.S.  #96-79-7),  Dimethyl 
ethylphosphonate  (CA.S.  #6163-75-3), 
Dimethyl  methylphosphonate  (C.A.S.  #756- 
79-6).  Ethylphosphonous  dichloride 
(Ethylphosphinyl  dichloride)  (C.A.S.  #1498- 
40— J),  Elhylphosphonus  difluoride 
[Ethylphosphinyl  difluoridel  (C.A.S.  #430- 
78-^),  Ethylphosphonyl  dichloride  (C.A.S. 
#1066-50-8),  Methylphosphonous  dichloride 
[Methyl phosphinyl  dicloride]  (C.A.S.  #676- 
83-5),  Methylphosphonous  difluoride 
[Methylphosphinyl  difluoride)  (C.A.S.  #753- 
59-3),  Methylphosphonyl  dichloride  (C.A.S. 
#676-97-1),  Pinacolyl  alcohol  (C.A.S.  #464- 
07-3),  3-Quinuclidinol  (C.A.S.  #1619-34-7). 
and  Thiodiglycol  (C.A.S.  #111-48-8): 

c.  A  Validated  License  is  required,  when  at 
least  one  of  all  other  chemicals  in  the  List  of 
Items  Controlled  constitutes  more  than  25 
percent  of  the  weight  of  the  mixture  on  a 
solvent  free  basis:  and 

d.  A  Validated  License  is  not  required  for 
mixtures  when  the  controlled  chemical  is  a 
normal  ingredient  in  consumer  goods 
packaged  for  retail  sale  for  personal  use. 

3.  Compounds:  A  validated  license  is  not 
required,  except  for  Country  Groups  S  and  Z, 
for  chemical  compounds  created  with  any 
chemicals  identified  in  1C60,  unless  those 
compounds  are  also  identified  in  1C60.  or 
identified  elsewhere  in  the  CCL  as 
controlled. 

4.  Special  Chemical  License  Available:  see 
§  773.9  of  this  subchapter. 

Technical  Note:  For  purposes  of  this  ECCN 
1C60,  a  "mixture"  is  defined  as  a  solid, 
liquid  or  gaseous  product  made  up  of  two  or 
more  components  that  do  not  react  together 
under  normal  storage  conditions. 


1D60C    Soihvare  for  Process  Control 
That  is  Specifically  Configured  To 
Control  or  Initiate  Production  of  the 
Chemical  Precursors  Controlled  by 
ECCN  1C60 

Requirements 

ValidatedlJcense  Required: 
QSTVWYZ,  except  Argentina,  Australia. 
Austria,  Belgium.  Canada,  Czech 
Republic,  Denmark.  Finland,  France, 
Germany,  Greece,  Hungary,  Iceland. 
Ireland,  Italy,  Japan,  Luxembourg,  the 
Netherlands,  New  Zealand,  Norway, 
Portugal,  Spain.  Sweden,  Switzerland, 
and  the  United  Kingdom. 

Unit:  $  value 

Reason  for  Control:  CB 

GTDR:  No 

CfDU:  Chily  to  coimtries  listed  above 
as  not  subject  to  validated  license 


1 E60C    Technology  for  the  Production 
and/or  Disposal  of  Chemical  Precursors 
Described  in  ECCN  1C60C,  and 
Technology  As  Described  in  the  List 
Below  for  Facilities  Designed  or 
Intended  To  Produce  Chemicals 
Described  in  ECCN  1C60. 

Requirements 

Validated  License  Required: 
QSTVWYZ.  except  Argentina,  Australia, 
Austria.  Belgium.  Canada.  Czech 
Republic.  Denmark,  Finland.  France. 
Germany.  Greece,  Hungary,  Iceland, 
Ireland,  Italy.  Japan.  Luxembourg,  the 
Netherlands,  New  Zealand,  Norway, 
Portugal,  Spain,  Sweden.  Switzerland, 
and  the  United  Kingdom. 

Reason  for  Control:  CB 

GTDR:  No 

GTDU:  Only  to  countries  Usted  above 
as  not  subject  to  vaUdated  license 
»        »        •        »        * 

7.  In  Supplement  No.  1  to  §  799.2.  the 
introductory  text  to  Interpretation  23  is 
re\ised  to  read  as  follows: 

Supplement  No.  1  to  §  799.2— 
Interpretations 

*  *        •         *         * 

Interpretation  23:  Precursor  Chemicals 

Following  is  a  list  of  chemicals 
controlled  by  ECCN  1C60C  that  includes 
their  Chemical  Abstract  Service  Registry 
(CA.S.)  number  and  synonyms  (i.e.. 
alternative  names).  These  chemicals 
require  a  validated  license  to  all 
countries  except  Argentina.  Australia, 
Austria,  Belgium.  Canada.  Czech 
Republic.  Denmark.  Finland.  France, 
Germany.  Greece,  Hungary.  Iceland, 
Ireland,  Italy,  Japan,  Luxembourg,  the 
Netherlands,  New  Zealand,  Norway, 
Portugal,  Spain,  Sweden,  Switzerland, 
and  the  United  Kingdom. 

•  *        •         •         * 

Dated:  CXrlober  13.  1994. 
Sue  E.  Eckert. 

Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  94-25781  Filed  10-18-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200, 229, 239,  240, 270, 
and  274 

[Release  Nos.  33-7102;  34-34832;  IC- 
20614;  S7-33-93] 

RIN  3235-AA69 

Amendments  to  Proxy  Rules  for 
Registered  Investment  Companies 

agency:  Securities  and  Exchange 
Commission. 


ACTION:  Final  amendments  to  rules  and 
forms;  rescission  of  rules. 


SUMMARY:  The  Securities  and  Exchange 
Commission  (the  "Commission")  is 
adopting  rule  and  form  amendiaenls 
relating  to  the  proxy  rules  applicable  to 
registered  investment  companies  under 
the  Investment  Company  Act  of  1940 
and  the  Securities  Exchange  Act  of  1934 
to  revise  the  information  required  in 
investment  company  proxy  statements. 
The  amendments  are  intended  to 
improve  the  disclosure  provided  to 
investment  company  shareholders  in 
proxy  statements. 
DATES:  Effective  Date:  The  new 
amendments  to  the  proxy  rules  are 
effective  on  November  23, 1994. 
CompUance  Date:  Only  proxy 
statements  filed  on  oi^  after  January  23, 
1995,  must  comply  with  the  new  rules. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  K.  Clarke,  Special  Counsel,  or 
Kenneth  J.  Berman,  Deputy  Chief,  Office 
of  Disclosure  and  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  (202)  942-0721,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Mail  Stop  10-6, 
Washington,  DC  20549. 
SUPPt^MENTARY  INFORMATION:  The 
Commission  today  is  adopting 
amendments  to: 

(1)  Schedule  14A  (17  CFR  240.14a- 
101)  under  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78a  et  seq.]  (the 
•1934  Act")  to  add  a  new  item  22  that 
includes  the  specific  requirements 
applicable  to  the  proxy  statements  of 
management  investment  companies 
("funds")  registered  under  the 
Investment  Company  Act  of  1940  (IS 
U.S.C.  80a-l  etseq.]  (the  "1940  Act") 
and  to  modify'  the  application  of  certain 
items  to  fund  proxy  statements.  Item  22 
replaces  rules  20a-2,  20a-3.  and  20a-4 
under  the  1940  Act  (17  CFR  270.20a-2 
through  20a-4],  which  are  rescinded; 

(2)  Regulation  14A  [17  CFR  240.14a- 
1]  under  section  14(a)  of  the  1934  Act 
[15  U.S.C.  78n(a)l.  Regulation  14C  (17 
CFR  240.14C-1]  under  section  14(c)  of 
the  1934  Act  [15  U.S.C.  78n(c)l, 
Regulation  S-K  (17  CFR  229  et  seq.]. 
and  related  rules  to  clarify  the 
applicability  of  certain  disclosure 
requirements  to  funds  and  to  exempt 
funds  from  certain  proxy  disclosure 
requirements; 

(3)  Rule  30d-l  (17  CFR  270.30d-ll 
and  Forms  N-IA  (17  CFR  274.11A),  N- 
2  [17  CFR  274.11a-ll,  and  N-3  [17  CFR 
274.11b]  to  conform  certain  disclosure 
requirements  to  the  new  proxy 
statement  requirements,  and  to  make 
certain  other  technical  and  conforming 
changes:  and 


(4)  Form  N-14  (17  CFR  239.23],  the 
form  used  by  funds  to  register  securities 
issued  in  connection  with  business 
combination  transactions,  to  require  a 
comparative  fee  table  in  the  disclosure 
documents  delivered  in  connection  writh 
such  transactions. 

The  amendments  update  fund  proxy 
n:les  to  reflect  current  matters  on  which 
fund  shareholders  are  commonly  asked 
to  vote  and  are  designed  to  improve  the 
disclosure  provided  to  shareholders  and 
to  simplify  the  preparation  of  fund 
proxy  statements. 

Table  of  Contents 

Executive  Summary 

I.  Discussion 

A.  Item  22  of  Schedule  14A: 
Reorganization  of  Disclosure  Rules 

B.  General  Provisions:  Item  22(a) 

1.  Proxy  Statement  Format;  Summary 
Table 

2.  Defmitioos 

3.  Comparative  Fee  Table 

4.  Voting  Results 

C  Election  of  Directors 

D.  Management  Compensation 

E.  Approval  of  Investment  Advisor>- 
Contract 

1.  General  Partners  of  the  Investment 
Adviser 

2.  Material  Factor  Discussion 

F.  Approval  of  Distribution  Plan 

G.  Annual  Report  Delivery  Requirements 
H.  Other  Matters 

I.  Date  of  Effectiveness 

II.  Cost/Benefit  of  the  Proposals 

III.  Regulatory  Flexibility  Act  Analysis 

IV.  Statutory  Authority 

V.  Text  of  Rule  .Amendments 

Executive  Summary 

The  Commission  is  adopting  revisions 
to  the  disclosure  requirements  for  fund 
proxy  statements  to  update  the  proxy 
disclosure  requirements  for  funds  and  to 
simpUfy  the  preparation  of  fund 
proxies.  The  amendments  consolidate 
into  a  new  item  22  in  Schedule  14A 
disclosure  requirements  previously  set 
forth  in  rules  20a-2.  20a-3,  and  2da-4. 
The  disclosure  requirements  of  these 
rules,  as  modified  by  the  amendments.  , 
are  incorporated  in  proposed  item  22. 
and  these  rules  are  rescinded.  Item  22 
includes: 

(i)  in  paragraph  (a),  definitions 
applicable  to  item  22  and  certain 
general  requirements; 

(ii)  in  paragraph  (b).  disclosure 
requirements  applicable  to  solicitations 
in  connection  with  the  election  of 
directors; 

(iii)  in  paragraph  (c),  disclosure 
requirements  applicable  to  solicitations 
in  connection  with  approval  of  an 
investment  advisory  contract  or  an 
amendment  thereto;  and 

(iv)  in  paragraph  (d),  disclosure 
requirements  applicable  to  solicitations 
in  connection  with  a  distribution  plan 
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pursuant  to  rule  12b-l  under  the  1940 
Act(17aTl270.12b-l]. 

Item  22  eliminates  certain  of  the 
current  disclosure  requirements 
concerning  matters  that  are  not  directly 
relevant  to  solicitations  to  elect 
directors  or  to  approve  an  investment 
advisory  contract.  Item  22  includes 
provisions  designed  to  improve  the 
disclosure  provided  to  shareholders, 
including,  among  other  things,  a  table 
showing  all  compensation  paid  to 
directors.  This  item  also  specifies 
information  required  in  fund  proxy 
statements  when  a  fund  seeks  approval 
of  a  distribution  plan  under  rule  12b-l. 

The  Commission  also  is  adopting 
other  amendments  to  the  general  proxy 
requirements  in  Regulation  14  A  and 
Schedule  14A,  Regulation  14C,  and 
related  requirements  in  Regulation  S-K 
to  accommodate  item  22  and  to  make 
certain  requirements  more  appropriate 
to  disclosure  for  funds. 

I.  Discussion 

On  December  16, 1993,  the 
Commission  issued  a  release  proposing 
amendments  to  the  proxy  rules 
applicable  to  funds  under  the  1940  Act.' 
The  proposed  amendments  were 
intended  to  update  the  proxy  rules  to 
reflect  current  matters  on  which  fund 
shareholders  are  typically  asked  to  vote 
and  changes  in  the  fund  industry  since 
the  proxy  rules  were  adopted  in  1960. 
The  amendments  also  were  designed  to 
improve  the  disclosure  provided  to 
shareholders  in  fund  proxy  statements 
by  placing  greater  emphasis  on 
information  that  is  directly  relevant  to 
specific  matters  submitted  to  a 
shareholder  vote  and  by  eliminating 
disclosure  that  may  not  be  pertinent  to 
the  matters  being  voted  upon  and  which 
is,  in  most  cases,  available  in  other 
disclosure  documents.  The  Commission 
received  twelve  comment  letters  in 
response  to  the  proposed  amendments.^ 
Commenters  generally  expressed  strong 
support  for  the  proposed  amendments. 
The  Commission  is  adopting  the 
proposed  amendments  with  some 
modifications  to  reflect  the  comments 
received. 

A.  Item  22  of  Schedule  14 A: 
Reorganization  of  Disclosure  Rules 

The  Commission  is  consolidating  into 
a  new  item  22  to  Schedule  14  A 
disclosure  requirements  set  forth  in 


I  Investment  Company  Act  Rel.  No.  19957  (Dec. 
16. 1993)  isa  FR  67729  (Dec  22. 1993)1  ("Proposing 
ReleaM"). 

'  The  comment  letters,  as  well  as  a  comment 
summary  prepared  by  the  Conunisslon's  staff,  are 
available  for  public  inspection  and  copying  at  the 
Commission's  public  reference  room  in  File  No.  S7- 
33-93. 


nj  les  20a-2  and  20a-3.'  Previously, 

fu  ids  preparing  proxy  statements  had  to 

re  er  to  rules  imder  both  the  1934  Act 

ai  d  the  1940  Act  including  Regulation 

1^  A  and  Schedule  14A  under  the  1934 

A  :t.  Regulation  S-K,**  and  rules  20a-2 

ar  d  20a-3  under  the  1940  Act. 

C(  mmenters  strongly  supported  the 

CO  nsolidation  of  proxy  disclosure 

re  }uirements  in  item  22. 

i\s  discussed  in  more  detail  below, 
th ;  Commission  has  deleted  or  revised 
ce  rtain  provisions  currently  in  rules 
2(  a-2  and  20a-3  and  added  new 
re  {uirements,  including,  among  other 
th  ngs,  a  table  showing  compensation 
ps  id  to  all  directors.'  In  addition,  item 
2^  specifies  information  required  in 
fu  id  proxy  statements  when  a  fund 
se  ;ks  approval  of  a  distribution  plan 
ui  der  rule  12b-l  ("Rule  12b-l  Plan").** 

B.  General  Provisions:  Item  22(a) 

1.  'roxy  Statement  Format;  Summary 
T4ble 

tem  22,  as  proposed,  included  a  new 
requirement  concerning  the  format  for 
di  iclosure  when  one  proxy  statement 
so  icits  shareholder  votes  for  more  than 
or  e  fimd  or  multiple  portfolios  of  series 
in  /estment  companies  ("series  funds").'' 
Tftis  manner  of  solicitation,  while  more 
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to 
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These  rules  are  rescinded.  Rale  20a-4.  which 
re<  uires  a  financial  data  schedule  to  accompany  a 
pn  xy  flled  in  connection  with  certain  transactions 
if  I  ie  proxy  is  filed  electronically,  is  also  rescinded 
incorporated  in  subparagraph  (a)(4)  of  Item  22. 
Thfe  other  items  in  Schedule  14A  continue  to  be 
ap  ilicable.  as  appropriate,  to  fund  proxy 
sta  emefits.  Schedule  14A  includes  provisions 
gc  erning  the  form  and  content  of  all  proxy 
sia  ements.  It  requires,  among  other  things, 
inl  irmAtion  concerning:  (i)  the  date,  time,  and  place 

he  meeting  of  shareholders  (item  1);  (ii) 

posals  to  amend  an  issuer's  charter,  by-laws  or 
oil  er  corporate  documents  (item  19):  and  (iii) 
vo  ing  tabulation  procedures  (item  21). 

17  CFR  Part  229.  Regulation  S-K  includes  the 
gelerally  applicable  disclosure  items  for  filings 
ur  ier,  among  other  things,  the  1934  Act.     - 

The  disclosure  requirements  in  item  22  also  are 
ap  ilicable  to  information  statements  pre|}ared  in 
ac|ordance  with  Regulation  14C  and  Schedule  14C 

CFR240.14C-1011. 

The  Commission  has  adopted  minor  technical 
an  Bndments  to  rule  20a-l  [17  CKR  270.20a-l],  the 

3  that  implements  the  Commission's  authority 
wi  h  respect  to  proxies  under  section  20(a)  of  the 
19^  Act  [15  U.S.C.  aOa-20(a)j.  to  delete  references 

ules  20a-2  and  20a-3  and  to  add  references  to, 
aniong  other  things.  Regulation  14A  and  Schedule 
14  \.  In  addition,  the  filing  fee  requirement  in  rule 
1(c)  [17  CFR  270.20a-T(c)l  has  been  moved  to 

•paragraph  (a)(2)  of  item  22. 

A  series  fund  is  a  fund  comprised  of  two  or 
m|re  portfolios,  each  of  which  has  a  distinct 

estment  objective  with  assets  specifically 
all  >cated  to  that  portfolio:  investors'  interests  in 
su  :h  a  fund  are  limited  to  those  portfolios  in  which 
thi  y  invest.  Each  portfolio  operates  for  many 
pu  -poses  like  a  separate  fund,  although  the 
pa  -tfolios  are  all  part  of  the  same  business  entity 
wi  h  one  board  of  directors.  Series  funds  are 
sp  icifically  permitted  under  section  ia(f)(2)  of  the 
1«  ID  Act  lis  U.S.C.  80a-lB(0(2)|. 


efficient  and  less  costly,  may  be 
confusing  to  shareholders.  Therefore,  to 
assist  shareholders  in  identifying 
proposals  applicable  to  their  fund  or 
portfolio,  the  Commission  proposed  to 
require  a  fund  to  include  a  table  at  the 
beginning  of  the  proxy  statement  that 
summarizes  each  proposal  and  indicates 
which  fimd  or  series  shareholders  are 
being  requested  to  approve  each 
proposal. 

Some  commenters  opposed  the 
proposed  tabular  format,  asserting  that 
funds  should  have  the  flexibility  to 
present  the  information  in  other 
formats.  The  Commission  believes  that 
the  tabular  format  affords  ample 
flexibility  for  funds  to  present  the 
information  they  believe  is  important, 
while  providing  the  advantages  of  a 
uniform  format.  The  Commission  is 
adopting  the  proposed  item  with  one 
change  from  the  proposal:  *  the 
summary  table  requirement,  as  adopted, 
also  applies  to  proxy  statements  for 
multiple  class  hinds  containing 
multiple  proposals  affecting  different 
classes.' 

2.  Definitions 

The  Commission  proposed  in 
paragraph  (a)  of  item  22  definitions  for 
certain  terms  used  in  item  22.  The 
definitions  are  adopted  substantially  as 
proposed  with  some  modifications  to 
reflect  comments  on  the  scope  of  two  of 
the  definitions. 

First,  the  definition  of  "fund 
complex"  has  been  modified.  The 
proposed  amendments  would  require 
disclosure  of  certain  information  if  a 
fund  director  serves  as  director  of  more 
than  one  fund  in  a  "fund  complex," 
including,  for  example,  the  aggregate 
compensation  paid  to  a  director  who 
serves  on  a  number  of  boards  in  a  fund 
complex. 'o  As  proposed,  item  22(a) 
defined  a  "fund  complex"  as  two  or 
more  funds  with  a  common  investment 


"  Subparagraph  (a)(3)(ii)  of  item  22.  The  table 
would  not  be  required  if  the  proxy  statement 
solicits  a  vote  or  votes  omthe  same  proposal  or 
proposals  from  all  fund  or  series  shareholders.  To 
assure  that  shareholders  are  not  confused  in  casting 
their  vote,  a  separate  proxy  card  is  required  for  each 
fund,  portfolio,  or  class. 

''Multiple  class  funds  issue  more  than  one  class 
of  securities,  with  each  class  typically  subject  to  a 
different  distribution  arrangement,  but  representing 
interests  in  the  same  portfolio  of  investments. 
Currently,  funds  must  obtain  exemptive  orders  to 
implement  these  type  of  arrangements.  The 
Commission  recently  proposed  rule  and  form 
amendments  that  would  permit  a  fund  to  issue 
multiple  classes  of  securities  without  the  need  for 
an  exemptive  order.  Investment  Compwny  Act  Rel. 
No.  19955  (Dec.  16. 1993)  l58  FR  68074  (Dec  23. 
1993)1. 

'"See- infra  section  I.D.  The  term  "fund  complex" 
also  is  used  with  respect  to  disclosure  of  other 
directorships  of  a  director.  See  infra  note  23  and 
accompanying  text. 


adviser  (or  which  have  advisers  that  are 
affiliates)  or,  with  respect  to  open-end 
funds,  a  common  principal  underwriter. 
The  Proposing  Release  requested 
comment  on  whether  the  definition 
should  include  groups  of  funds  wiA 
common  administrators. 

The  Commission  believes  it  is 
important  to  define  fund  complex  in  a 
manner  that  will  result  in  disclosure  of 
information  about  directors  (particularly 
concerning  compensation)  serving  on 
the  boards  of  related  funds.  As  some 
commenters  pointed  out,  many  funds 
may  have  common  principal 
underwriters  or  administrators  that 
solely  provide  services  to  the  fund  but 
are  otherwise  not  associated  with  the 
fund,  and  therefore  would  not  be 
commonly  understood  to  be  part  of  a 
group  of  related  funds.  Other  similar 
definitions  of  "group"  or  "family"  of 
investment  companies  address  this 
issue  by  specifying  that  the  funds  hold 
themselves  out  to  investors  as  related 
companies  for  the  purposes  of 
investment  and  investor  services,  in 
addition  to  sharing  a  principal 
underwriter. ' '  The  Commission  has 
decided  to  define  fund  complex  as  two 
or  more  funds  that  hold  themselves  out 
to  investors  as  related  companies  or  that 
have  a  common  investment  adviser. '^ 
The  Commission  believes  the 
information  about  directors  on  the 
boards  of  funds  that  are  marketed  to 
investors  as  related  funds  (regardless  of 
whether  they  have  a  common  principal 
underwriter  or  administrator)  is 
important  to  shareholders.  In  addition, 
the  Commission  believes  that  an 
investment  adviser  typically  has  such 
an  important  role  in  a  fund's  activities 
that  the  definition  of  fund  complex 
should  include  funds  with  common 
investment  advisers  regardless  of 
whether  the  funds  hold  themselves  out 
as  related  companies. 

Second,  as  suggested  by  several 
commenters.  the  Commission  has 
deleted  the  definition  of  "distributor."  " 
This  definition  was  intended  to  identify 
persons  involved  in  distributing  fund 
shares  for  purposes  of  other  disclosure 
items  that  are  designed  to  elicit 
disclosure  about  relationships  between 
fund  directors  (who  vote  on  Rule  12b- 


"  Rule  lla-3  (17  CFR  270.11a-3)  under  the  1940 
Act  ('group  of  investment  companies")  and  General 
Instruction  H  to  Form  N-SAR  (17  CFR  274.101], 
which  is  the  semi-annual  reporting  form  for  funds 
("family  of  investment  companies"). 

'-Subparagraph  (a)(l)(v)  of  item  22. 

"Proposed  item  22(a)(l)(iv)  defined  "distributor" 
as  any  person  or  persons  who  either  wholly  or  in 
part  assist  in  the  distribution  of  a  fund's  shares, 
including,  without  limitation,  a  fund's  principal 
underwriter,  investment  adviser,  manager,  sponsor, 
administrator,  and  other  entities  performing  similar 
functions. 


1  Plans)  and  persons  involved  in 
distributing  fund  shares  that  could 
involve  conflicts  of  interest. 
Commenters  argued  that,  because  many 
persons  or  firms  may  provide 
distribution  services  to  a  fund,  the 
definition  would  likely  resuh  in  the 
disclosure  of  large  amoimts  of 
information  much  of  which  would  be 
immaterial  because  many  of  the  persons 
involved  have  a  minor  role  in  the 
distribution  of  fund  shares.  The 
Commission  has  eliminated  the 
definition  and  has  modified  the 
disclosure  concerning  Rule  12b-l  Plans 
to  require  information  concerning  only 
those  persons  receiving  significant 
payments  from  the  fund  for  distribution 
services.'* 

3-  Comparative  Fee  Table 

As  proposed,  item  22(a)  would 
require  fund  proxy  statements  seeking 
approval  of  proposals  that  would 
increase  fees  or  expenses,  directly  or 
indirectly,  to  include  a  comparative  fee 
table  showing  the  amount  of  fees  and 
expenses  currently  paid  by  fund 
shareholders  and  the  amount  of  fees  and 
expenses  shareholders  would  have  paid 
if  the  matter  being  voted  on  had  been  in 
effect.  Some  commenters  suggested  that 
the  fee  table  requirement  be  combined 
with  a  materiality  limitation,  either  for 
indirect  fee  increases  or  for  increases  in 
any  fees,  direct  or  indirect.  The 
Commission  believes  that  shareholders 
should  see  the  effects  of  any  increases 
in  fees.  Moreover,  limiting  the 
requirement  to  material  increases  in  fees 
would  necessarily  introduce  more 
variabiUty,  and  possibly  uncertainty, 
into  a  determination  of  when  the 
requirement  is  applicable.  Therefore, 
the  Commission  is  adopting  the  fee  table 
requirement  as  proposed." 

4.  Voting  Results 

As  proposed,  item  22(a)  would 
include  a  requirement  that  a  fund  state 
in  the  proxy  statement  whether  it 
intends  to  inform  shareholders  of  the 


'*See  infra  section  I.F. 

"  Subparagraph  (a)(3)(iv)  of  item  22.  The 
comparative  fee  table  would  be  required  if  any  of 
the  fee  categories  in  the  fee  table  would  be 
increased  [i.e..  Management  Fees.  12b-l  Fees.  Other 
Expenses)  regardless  of  whether  total  expenses 
would  be  increased,  but  would  not  be  required  if 
a  proposal's  effect  on  expenses  is  speculative.  A 
sample  fee  table  is  attached  as  an  appenduc  to  this 
release. 

The  Commission  also  proposed  to  amend  Form 
N-14,  the  form  used  by  funds  to  register  securities 
issued  in  certain  investment  company  merger 
transactions,  to  require  a  comparative  fee  table  for 
the  combined  fund.  Commenters  suppKjrted  the 
addition  of  the  comparative  fee  table  to  Form  N- 
14,  and  the  Commission  is  adopting  the 
amendments  as  proposed.  Paragraph  (a)  of  item  3 
of  Form  N-14. 


voting  results  in  a  shareholder  report  or 
other  document  transmitted  to 
shareholders.  Some  commenters  had 
reservations  about  the  voting  results 
statement  because,  among  other  things, 
their  experience  did  not  suggest  that 
shareholders  had  a  significant  interest 
in  the  information.  In  addition, 
commenters  objected  to  a  requirement 
for  a  negative  statement  if  the  fund  does 
not  plan  to  provide  voting  results  in  a 
subsequent  shareholder  report.  In  lieu  of 
the  proposed  disclosure  requirement, 
the  Commission  is  adopting  an  express 
requirement  that  funds  report  voting 
results  in  the  fund's  next  annual  or 
semi-annual  report.  The  Commission  is 
amending  rule  30d-l  to  require  a  report 
of  voting  results  in  the  annual  or  semi- 
annual report  to  shareholders.  The 
Commission  believes  that  this  approach 
will  assure  that  voting  result 
information  is  available  to  shareholders 
and  eliminate  any  necessity  for  hinds  to 
make  a  negative  statement  regarding  the 
availability  of  voting  results  in  proxy 
statements. 

C.  Election  of  Directors 

The  Commission  proposed  a  number 
of  revisions  to  the  proxy  disclosure 
requirements  relating  to  the  election  of 
directors,  primarily  to  focus  the 
requirements  on  information  directly 
relevant  to  the  qualifications, 
background,  and  relationships  of 
directors  and  to  eliminate  information 
that  is  not  pertinent  to  the  election  of 
directors.  The  proposed  revisions 
included  eliminating  detailed  disclosure 
concerning  the  investment  adviser 
(including  a  certified  balance  sheet  of 
the  adviser),'*  the  investment  advison,- 
contract, '^  and  brokerage  commission  - 
practices. '«  Commenters  generally 
supported  the  elimination  of  this 
information  on  the  basis  that  it  has 
become  "boiler  plate"  and  is  not 
relevant  to  the  election  of  directors.  The 
Commission  is  adopting  its  proposal 
with  no  changes  and  eliminating  these 
requirements. 

The  proxy  rules  currently  require 
disclosure  of  whether  a  director 
presently  has  any  relationships  with 
fund  affiliates.  19  The  Commission 
proposed  to  expand  this  disclosure  to 
require  information  concerning  whether 
the  director  previously  had  a  material 
interest  in,  or  relationship  with,  the 
investment  adviser,  principal 
underwriter,  administrator,  or  any  of 
their  respective  affiliates.  "The  Proposing 

"■Rules  20a-2(a)(lH4)  and  20a-2(a)(9)  (17  CFR 
270.20a-2(a)(l)-(4)and(9)j. 
"Rule  20a-2(a)(6)  (17  CFR  270.20a-2(a)(6)). 
'•Rule  20e-2(a)(7)(17  CFR  270.20a-2(a)(7)|. 
"Rule  20a-2(a)(5)  [17  CFR  270.20a-2(a)(5)l. 
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Release  requested  comment  on  whether 
disclosure  of  past  relationships  should 
be  limited  taa  specific  period  of  time. 
Many  of  the  commenters  supported  the 
proposed  disclosure  of  past 
relationships.  Of  those  commenting, 
jnost  recommended  limiting  the 
disclosure  of  past  relationships  to  the 
preceding  five-year  period,  the  same 
period  as  currently  required  for 
disclosure  of  business  experience  of 
directors  and  nominees  under  item 
401(e)  of  Regulation  S-K  [17  CFR 
229.401(e)l. 

The  Commission  is  adopting  the 
proposed  disclosure  of  past 
relationships  of  directors  and  nominees 
with  related  parties  and  is  limiting  the 
required  disclosure  to  past  relationships 
that  existed  during  the  preceding  five- 
year  period.^  The  Conmiission  believes 
that  a  five-year  period  will  provide 
material  information  concerning  past 
relationships. 

The  Commission  is  adopting  other 
modifications  to  the  disclosure 
requirements  it  proposed  for  directors 
and  nominees.  These  modifications, 
incorporated  in  item  22(b).  include  a 
description  of  non-routine  litigation, 
specifically  tailored  for  funds,  in  vsduch 
a  director  or  an  affiliated  person  is  a 
party  adverse  to  the  fund  or  any  of  its 
affiliated  persons.^'  Another 
modification  affects  the  current 
requirement  for  a  list  of  all  boards  of 
directors  on  which  a  director  serves.^^ 
As  noted  in  the  Proposing  Release, 
disclosure  of  this  information  often 
results  in  long  lists  of  other 
directorships  of  a  director  in  the  same 
fund  complex  that  do  not  provide  useful 
information  to  shareholders  concerning 
the  qualifications  and  competing 
responsibilities  of  a  director  or  a 
nominee.  The  Commission  proposed 
that,  in  heu  of  providing  the  list,  the 
proxy  statement  identify  the  fund 
complex  and  the  number  of 
directorships.  Commenters  generally 
supported  this  revision  to  the  disclosure 
of  other  directorships,  and  the 
Commission  is  adopting  the 
modification  as  proposed." 


-Subparagraphs  (b)(1)  and  (2)  of  iiem  22. 

•'  Subparagraph  i'b)(5)  of  item  22. 

•-" Ilem  7(b)  of  Schedule  14A  requires  !his 
information  by  reference  Jo  item  401(e)  of 
Ri>:ulationS-K. 

•Mnstruclior.  to  item  401(o)  of  Regulutir.n  .S-K.  As 
bdopled.  <i  fund  is  required  to  s'ate,  if  applicable, 
that  a  director  serv-es  on  the  board  of  other  funds 
In  t.ie  identified  fund  complex  and  to  spf-ti'j  the 
iMimber  of  the  bor.rds  on  which  the  direr  tor  serves. 
The  amendment  is  ipplicdblc  to  dist  io.sure 
documents  and  reports  by  all  is.sue.rs  (not  only 
funds)  that  are  reqjired  to" provide  the  inforrr^tion 
about  fund  directorships  called  for  by  item  401(e). 
Itpm  401(e)  would  continue  to  require  dis(  lo&ure  of 
uifornuitlon  tonterning  service  of  a  fund  director  as 
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i  '.  Management  Compensation 

Fund  proxy  statements  are  required  to 
i  iclude  information  about  the 
c  Dmpensation  of  fund  directors  and 
c  fficers  in  connection  writh  the  election 
c  f  directors  or  proposals  seeking 
s  lareholder  approval  of  benefit  plans  in 
V  rhich  directors  or  officers  will 
{ articipate.  These  requirements  have 
I  een  included  in  item  8  of  Schedule 
1 4A,  which  references  Regulation  S-K 
c  nd  fund  registration  statement  forms.^'* 
'  he  Commission  proposed  amendments 
t )  consolidate  the  disclosure 
r  Kjuirements  for  management 
c  ampensation  paid  by  funds  to  directors 
a  ad  officers  in  paragraph  (b)  of  item  22, 
ti )  reformat  the  requirements,  and  to 
e  <pand  the  information  provided  for 
( irectors,  in  particular,  adding 
c  isclosure  of  the  aggregate 
c  smpensation  of  directors  who  serve  on 
t|ie  board  of  more  than  one  fund  in  a 
ftind  complex." 

Most  of^these  changes  were  generally 
s  jpported  by  the  commenters. 
(  ommenters,  however,  were  evenly 
divided  on  the  proposed  disclosure  of 
aggregate  fund  compensation  paid  to 
(firectors.  The  aggregate  compensation 
disclosure  was  proposed  in  recognition 
t  lat  directors  often  receive  substantial 
a  mual  fees  for  their  service  on  a 
r  umber  of  boards  in  a  fund  complex, 
a  fid  that  disclosure  of  only  the 
c  impensation  they  receive  from  a  single 
f  md  does  not  provide  a  complete 
p  icture  of  director  compensation. 
C  ommenters  opposed  to  the  disclosure 
a  iserted,  among  other  things,  that 
( isclosure  of  aggregate  compensation 
c  3uld  overshadow  some  of  the  benefits 
a  jsociated  with  directors  serving  on  a 
I  umber  of  fund  boards  (such  as 
(  evelopment  of  expertise  in  fund  issues 


director  of  companies  that  are  not  registered 

vestment  companies. 

"Item  8  of  Schedule14A  (by  reference  to  item 
4ll2(g)  of  Regulation  S-K  |17  CFR  229.402(g)l}.  Item 
B  also  incorporates  for  funds  the  management 

0  tmpensation  disclosure  requirements  in  fund 

n  gistration  statement  forms.  Forms  N-IA  (item  14), 

^  -2  (item  18),  and  N-3  (item  20).  Prior  to  recent 

r  visions  to  the  management  compensation 

d  sf  losure  for  operating  companies,  funds  had  been 

s  ibject  to  the  general  compensation  disclosure 

r  quirements  of  item  402  1 1 7  CFR  229.402).  In  the 

r  cent  revisions,  funds  were  excluded  from 

a  nended  item  402  and  instead  made  siibicct  lo  the 

r  gistration  statement  form  requirements.  Securities 

.t  Sel.  No.  b'.)f,2  (Oct.  16, 1992)  [57  FR  48125  (CKf. 

,  1992)). 

-*  The  Commissioh  also  proposed  to  amend  fund 
r  giiltotion  jtolemrnts  to  rr-qairc  a  statement  in  the 
(  'osp>ectiis  that  informaiion  about  director  and 
c  fleer  compensation  and  the  background  of  fund 

1  anagemenl  is  available  in  the  Statement  of 
dditiunal  Information  ("SAl").  Upon 

c  >nsideration  of  the  comments,  the  Commission 
t  ^lieves  the  general  statement  in  the  prospectus 
e  Kiut  the  availability  of  information  in  the  S.M  is 
s  ifflcient  notice  for  shareholders  and  has  not 
i  icluded  this  requirement  in  the  flnal  rules. 


and  cost-savings)  or  ignore  the  necessity 
of  paying  adequate  compensation  to 
attract  well-qualified  directors.  Several 
commenters  noted  that  because 
directors  determine  their  level  of 
compensation,  which  is  paid  by  the 
fund,  the  compensation  received  from 
other  related  hmds  is  not  indicative  of 
a  conflict  of  interest  or  lack  of 
independence  from  the  investment 
adviser.  Whether  or  not  they  supported 
disclosure  of  aggregate  fund  complex 
compensation,  many  of  the  commenters 
specifically  objected  to  what  they 
considered  to  be  implications  in  the 
Proposing  Release  that  compensation 
could  compromise  a  director's 
independence  or  that  directors  are  not 
responsibly  discharging  their  statutory 
and  regulatory  role. 

The  Commission  believes  that  the 
nature  and  amount  of  a  director's 
aggregate  compensation  from  a  fund 
complex  is  useful  information  that 
funds  should  provide  to  shareholders. 
Whether  the  amount  of  compensation 
affects  a  director's  independence  is  only 
one  of  many  possible  inferences  a 
shareholder  may  draw  from 
compensation  information.^*  Another 
inference  may  be  that  the  fund  is 
overpaying  directors;  another  may  be 
that  the  fund  is  not  obtaining  the  best 
quality  directors  because  they  are 
underpaid;  and  still  another  inference 
may  be  that  the  amoimt  of 
compensation  is  commensurate  with  the 
level  of  expertise,  oversight,  and  effort 
that  directors  provide  to  the  fund.  The 
Commission  bielieves  that  the  possibility 
that  unwarranted  inferences  may  result 
from  the  disclosure  of  compensation 
information  is  not  an  appropriate  basis 
to  eliminate  a  requirement  for 
information  about  directors  that  will 
improve  shareholders'  understanding  of 
the  compensation  paid  to  directors  and 
that  is  readily  available  to  funds.^' 
Therefore,  the  Commission  is  adopting 
the  revised  compensation  disclosure 
requirements  as  proposed.^* 


»The  Com.-nission  believes  that  the  receipt  of  a 
sul>$tantial  amount  of  compensation  from  a  fund 
complex  is  not  necessarily  determinative  of  the 
director's  independence.  The  amount  of 
compensation  received  however,  could  be  one 
factor  to  be  considered  1n  evaluating  the 
independence  of  a  fund  director  from  fund 
management. 

"Funds  can.  of  course,  provide  supplemental 
information  about  director  compensation  if  therp  is 
concern  that  shareholders  may  draw  incorrect 
inferences  fro.Ti  the  disclosure  of  aggregate 
compcns.it  ion  received  tiy  directors  from  a  fund 
ttimplex. 

^  Snbparagraph  (b)(6)  of  ilem  22.  Paragraph  (ii) 
of  subparagraph  (b)(e)  has  been  revised  to  make  it 
f  lear  that  the  material  terms  of  compensation 
arrangements  with  directors  other  than  the  typical 
directors'  fees  disclosed  in  the  compensation  table, 
including,  for  example,  consuhingairangrments, 


E.  Approval  of  Investment  Advisory 
Contract 

The  Commission  proposed  to  modify 
several  of  the  disclosure  requirements 
applicable  to  proxy  statements  seeking 
approval  of  an  investment  advisory 
contract  to  improve  and  to  update  the 
information  provided  to  shareholders. 
These  modifications  included: 

•  eliminating  the  disclosure  of 
extensive  information  currently 
required  concerning  brokerage 
allocation  and  commission  practices;  -« 

•  requiring  only  disclosure  of  the 
amount  and  percentage  of  brokerage 
commissions  paid  to  affiliates  of  the 
investment  adviser;  ^o 

•  limiting  disclosure  of  the  rate  and 
amount  of  the  advisory  fee  charged  to 
other  funds  advised  by  the  investment 
adviser  to  those  funds  with  substantially 
similar  investment  objectives;"  and 

•  eliminating  the  requirement  that  the 
proxy  statement  contain  a  certified 
balance  sheet  of  the  investment 
adviser. '2 

Commenters  generally  endorsed  these 
modifications,  and  the  Commission  is 
adopting  them  as  proposed." 


must  be  described.  Such  arrangements,  however, 
could  raise  the  issue  of  whether  a  director  has  a 
material  business  or  professional  relationship  with 
the  fund  and  could  be  found  to  be  an  "interested" 
director  under  section  2(a)(19)(A)(vi)  of  the  1940 
Act  (15  U.S.C.  80a-2(a)(19KA1(vi)l,  See  Lexington 
Research  Fund.  Inc.  (pub.  avail.  Dec.  3. 1977); 
Variable  Stock  Fund  of  Richmond  (pub.  avail.  Feb. 
\7.  1972). 

The  compensation  disclosure  required  for  fund 
officers  would  remain  the  same  under  the  proposed 
amendments  except  for  minor  revisions.  Because 
most  funds  are  externally  managed,  fund  executive 
officers  generally  do  not  have  formal  management 
roies  and  receive  no  compensation  from  the  fund. 
As  currently  required,  however,  compensation 
r°coived  by  the  three  highest  paid  executive  officers 
having  aggregate  compensation  from  a- fund  (but  not 
the  fund  complex)  exceeding  $60,000  would  have 
to  be  disclosed  in  the  compensa:.on  table.  To  .-nake 
the  disclosure  of  .Tta.iagement  compensation 
uniform,  the  compensation  disclosure  required  to 
appear  in  the  SAI  portion  of  a  fund's  registration 
stateme.nt  is  amended  to  be  consistent  with  item  22. 
Form.-i  N-:a  (item  14).  N-2  (item  18).  and  N-3 
(it?.T.  Z0>. 

^Current  rule  20a-2(a)(7i  requi.-es  extensive 
iiiljrmation  concerning  brokerage  aiioc/ition  and 
coia-nission  pract.ces.  A  discussion  of  soft  dollar 
arraiigpments  banefitting  the  investment  adviser 
would  be  required  in  the  proposed  discussion  of 
ni2^?rial  factors  considered  by  the  board  of  directors 
in  approving  the  investment  advisory  contract  in 
itflm22tc)(ll). 

"♦'Subparagraoh  (c)(13)  of  item  22 

' '  Subparagraph  (c)(10)  of  ilem  22.  Current  rule 
20a-2(b)(4)  117  CFR  270.20a-2(b)(4);  requires 
disclosure  of  fee  information  for  all  funds  advised 
by  (.'.e  same  adviser. 

'-In  lieu  of  the  balance  sheet,  item  22  requires 
that  funds  disclose  in  their  proxy  statements  any 
finai.cial  condition  of  the  adviser  that  is  reasonably 
likely  to  impair  its  ability  to  fulfill  its  commiLTient 
to  the  fund  under  the  investment  advisory  contract. 

"The  Commission  also  is  adopting,  as  proposed, 
an  additional  disclosure  requirement  concerning 
invfcstment  advisory  fees.  If  a  change  in  the 


The  Commission  is  eliminating  some 
of  the  requirements  that  funds  provide 
information  about  brokerage  practices 
because  the  requirements  have  not 
provided  investors  with  information 
that  is  helpful  in  making  a  decision 
whether  to  vote  for  or  against  an 
investment  advisory  contract.  The 
Commission  continues  to  be  concerned 
about  fund  brokerage  practices. 
Recently,  the  Commission  proposed 
■  amendments  to  Form  N-IA  that,  if 
adopted,  would  require  certain  expenses 
paid  by  directed  brokerage  to  be  treated 
as  an  expense  in  fund  financial 
statements  and  the  fee  table,  and  would 
require  average  brokerage  commission 
rates  to  be  disclosed  in  the  Financial 
Highlights  Table  in  fund  prospectuses.-"** 
Thus,  the  Commission  continues  to  be 
committed  to  improving  the 
transparency  of  ftind  brokerage 
commissions,  and  has  directed  the 
Division  of  Investment  Management  to 
develop  rules  designed  to  improve 
disclosure  about  the  "soft  dollar" 
benefits  advisers  obtain  from  the  use  of 
their  client  brokerage. 

The  Commission  received  several 
comments  on  other  of  the  proposed 
modifications.  As  discussed  below,  the 
modifications,  as  adopted,  have  been 
revised  in  some  respects  to  reflect  these 
comments. 

1.  General  Partners  of  the  Investment 
Adviser 

If  the  investment  adviser  is  a 
partnership,  the  proxy  rules  have 
required  disclosure  of  the  names  of  all 
general  partners  in  the  proxy 
statement.35  The  Commission  proposed 
to  limit  the  disclosure  to  those  general 
partners  of  the  investment  adviser  with 
the  five  largest  economic  interests  in  the 
partnership  and,  if  different,  to  those 
general  partners  comprising  the 
management  or  executive  committee  of 
the  partnership.  The  Commission 
requested  comment  on  whether  general 
partners  that  have  significant 
management  responsibilities  relating  lo 
the  fund  also  should  be  identified. 
Commenters  generally  supported 
limiting  the  disclosure  concerning  the 
general  partners  of  the  investment 
adviser  but  differed  on  the  scope  of  the 
limitation.  One  comnienter  supported 
naming  both  the  partners  with  the  five 


investment  advisory  fee  is  sought,  subparagraph 
(c)(9j  of  item  22  requires  disclosure  of  the  aggregate 
amount  of  the  investment  adviser's  fee  for  the  last 
year,  the  amount  the  adviser  would  have  received 
had  the  proposed  fee  bten  in  effect,  and  the 
peirentage  amount  of  the  proposed  increase. 

"Investment  Companv  Act  Rel.  No.  20472  (.-Kug. 
11.  1994)  [59  FR  42187  (Aug.  17.  1994)). 

"Rule20a-2(b)(l)117CFR270.20a-2(b)(l)j 
incorporating  rule  20a-2(a)(2). 


largest  economic  interests,  as  proposed, 
and  partners  with  significant 
management  responsibilities  relating  to 
a  fund.  Upon  reconsideration,  the 
Commission  believes  that  the  names  of 
partners  with  significant  managerial 
responsibilities  as  well  as  controlling 
partnership  interests  is  material  to 
shareholders  and  has  modified  the 
partner  disclosure  requirement 
accordingly.'* 

2.  Material  Factor  Discussion 

The  Commission  proposed  to  require 
a  discussion  of  material  factors 
considered  by  tlie  board  of  directors  in 
recommending  tnat  lund  shareholders 
approve  an  inves>i  niiiit  advisory 
contract.  As  propos^td.  the  item 
enumerated  certain  material  factors  that 
might  be  included  in  the  discussion. 
Several  commenters  objected  to 
enimierated  material  factors  arguing  that 
such  a  requirement  would  lead  to 
formalistic  and  "boiler  plate"  disclosure 
and  may  tend  to  oversimplifv  the 
board's  evaluation  process,  the 
Commission  believes  that  the  material 
factors  discussion  should  reflect  the 
board  of  directors'  evaluation  of  the 
investment  advisory  contract  and  shares 
commenters'  concern  that  enumeration 
of  factors  might  lead  to  "boiler  plate" 
disclosure.'-  Therefore,  the  Commission 
has  decided  not  to  include  a  list  of 
material  factors  in  the  requirement  for  a 
discussion  of  the  recommended 
investment  advisory  contract. '« 

F.  Approval  of  Distribution  Plan 

The  Commission  proposed  to  am.end 
the  proxy  rules  to  set  forth  certain 
disclosure  requirements  for  proxy 
statements  seeking  approval  of  a  Rule 
12b-l  Plan  and  plan  am.endments." 
These  proposed  requirements  reflected, 
in  many  respects,  disclosure  currently 
made  in  proxy  statements.  Commenters 


"•Sub;<aragraph  (c)f2)  of  item  22. 

"Seciion  15(c)  of  the  1940  Act  [15  U.S.C.  80a- 
15(c)i  reqiiires  fjnd  di.-ectors  to  request  and  to 
assess  such  infor.-.Ation  as  may  be  necessary  to 
evali^ate  the  terms  uf  an  investment  advisory 
contract. 

'''The  Commission  is  retaining,  as  proposed,  the 
requirement  to  include  a  discussion  of  soft  d-jllar 
arranj^ements  benefitting  the  investment  adviser  .in 
the  discussion  of  material  factors  considered  by  the 
board  of  directors.  Under  section  15(c)  of  the  1940 
Act.  t.he  risponsibi.ities  of  directors  in  appro\  i.ng  an 
investment  advisory  contract  extend  to  mo.'Jitoring 
of  soft  dollar  ar.'a.-.gements  of  the  investment 
adiiser.  S«-  Securities  E.xchange  Act  Rel.  No.  2i}170 
(Apr.  23.  1986)  .51  FR  16004  (Apr.  30. 1986)1  at 
S1V.B3. 

"Rile  12b-l  under  the  1940  Act  permits  the  use 
uf  tu:  i.  a>s''.ts  to  finance  the  liistribution  of  sha.'es 
under  ce.-ta;n  conditions,  one  of  which  is 
sharehoider  approval  of  a  Rule  12t)-l  Plan  or 
amendments  lo  a  Rule  12b- 1  Plan  that  would 
materially  increase  theamo.  :u  spent  for 
distribution. 
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generally  supported  the  proposed 
express  disclosure  requirements  for 
Rule  12b-l  Plans,  and  tlie  Commission 
is  adopting  item  22(d)  substantially  as 
proposed.*'  Item  22(d)  requires:  (i)  a 
description  of  the  proposed  action  and 
the  reasons  shareholders  are  being 
requested  to  vote  on  adoption  (or 
amendment)  of  a  Rule  12b-l  Plan;  (ii) 
disclosure  of  material  differences 
between  the  proposed  and  the  current 
Rule  12b-l  Plan;  (iii)  disclosure  about 
distribution  expenses  under  the  plan 
paid  by  the  fund  during  the  last  fiscal 
year  to  the  fund's  investment  adviser, 
principal  underwriter,  administrator,  or 
any  of  thnir  affiliated  persons,  and  to 
persons  ruceiving  10%  or  more  of  the 
fund's  aggregate  distribution  fees;  and 
(iv)  disclosure  about  the  factors  the 
board  of  directors  considered  in 
recommending  adoption  of  (or 
amendment  to)  the  Rule  12b-l  Plan.'*' 

G.  Annual  Report  Delivery 
Requirements 

Rule  14a-3(b)  [17  CFR  240.14a-3(b)) 
under  the  1934  Act  requires  that,  when 
directors  are  to  be  elected  at  an  annual 
or  special  shareholder  meeting, 
registrants,  including  funds,  furnish 
each  person  solicited  with  a  proxy 
statement  that  is  accompanied  or 
preceded  by  an  annual  report  to 
shareholders.  Most  non-investment 
company  registrants  hold  annual 
meetings  to  elect  directors,  and,  in  many 
cases,  the  annual  report  delivery 
requirement  under  rule  14a-3(b)  is  the 
only  requirement  that  shareholders 
receive  an  annual  report.  Funds,  on  the 
other  hand,  are  subject  to  express 
annual  (and  semi-annual)  shareholder 
reporting  requirements  under  section 
30(d)  of  the  1940  Act  (15  U.S.C.  80a- 
29(d)l  and  rule  30d-l,  regardless  of 
whether  they  hold  annual  meetings,  and 
fund  shareholder  meetings  may  not  - 
coincide  with  the  mailing  of  the  annual 
shareholder  report.^^  Yq  clarify  the 
annual  report  delivery  requirements  for 
funds,  the  Commission  proposed  to 


'"See  supra  note  9  and  accompanying  text  for  a 
discussion  of  proxy  statement  disclosure 
conccrniiif?  approval  of  Rule  12b-l  Plans  for 
multiple  class  funds.  See  nrpn  note  13  and 
accompanying  text  for  a  discussion  of  the  term 
"distributor'  and  related  modifications  to  item 
22(dj. 

*■  In  addition,  when  the  effect  of  the  action  would 
be  to  increase  fund  expenses,  item  22(a)  requires 
inclusion  of  a  comparative  fee  table  showing  the 
level  of  lees  before  and  after  adoption  of  the 
recommended  Rule  12b-l  Plan.  Subparagraph 
lalOKivfof  item22. 

■"Funds  generally  are  not  required  under  state 
law  or  the  1940  Act  to  hold  annual  shareholder 
meetings.  Funds  schedule  shareholder  meetings  as 
neci'>,>>ary  to  elect  directors,  to  approve  investment 
adv  fory  contracts  or  Rule  12b-l  Plans,  or  to  vote 
on  tpt.iir  matters  requiring  shareholder  approval. 


ai  lend  rule  14a-3(b)  to  set  forth  the 
cc  nditions  under  which  a  fund's  annual 
re  3ort  previously  transmitted  to 
si  areholders  as  required  under  rule 
3(  d-1  would  satisfy  the  rule.'«3  The 
C(  mmission  requested  comment  on 
ot  ler  alternatives  for  the  annual  report 
d<  livery  requirement,  including 
w  letker  it  might  be  appropriate  to 
el  minate  the  proxy  annual  report 
re  ^uirement  for  funds  in  hght  of  the 
re  jorts  required  to  be  transmitted  to 
sh  areholders  semi-annually  under  rule 
3C  d-1. 

Several  commenters  supported  the 
pi  sposed  clarification  of  the  annual 
re  3ort  delivery  requirement.  Other 
CO  mmenters,  however,  urged  the 
C<  mmission  to  eliminate  the 
re  (uirement  and  to  substitute  a  ■ ' 
re  luirement  that  the  proxy  statement 
in  :lude  a  legend  advising  shareholders 
th  tt  an  annual  report  is  available  upon 
re  [uest.  These  commenters  argued  that 
th !  shareholder  reporting  requirements 
of  the  1940  Act  make  the  proxy  annual 
re  )ort  requirement  superfluous. 
C(  mmenters  also  noted  that  the  primary 
ef  Bct  of  the  annual  report  requirement 
is  o  impose  restrictions  on  holding 
sh  ireholder  meetings  because  meetings 
ca  1  not  be  scheduled  when  the  annual 
re  >ort  for  the  preceding  fiscal  year  is  not 
ye  available  after  the  end  of  the  fiscal 
ye  \T.  In  some  cases,  a  fund  complex 
mi  y  wish  to  make  a  combined  proxy 
mi  liling  for  several  funds  to  reduce  the 
ex  lense  of  the  proxy  solicitation; 
ho  ivever,  a  joint  proxy  statement  may  be 
pr  (eluded  if  some  of  the  funds  have 
di  ferent  fiscal  years  for  which  the 
an  ;iual  report  is  not  available.**  These 
CO  nmenters  argued  that  the  cost  of 
mi  iling  an  annual  report  with  the  proxy 
st«  tement  to  new  shareholders  who 
ha  /e  not  received  an  annual  report  can 
be  substantial,  and  these  expenses  are 
bo  Tie  by  the  fund's  shareholders. 


As  proposed,  an  annual  report  transmitted  to 
sh^holders  rwo  months  before  the  date  of  the 
pre  (y  statement  would  satisfy  the  delivery 
ret]  iirements  of  rule  14a-3(bj.  W^here  more  than 
twi  months  has  elapsed,  the  rule  148-3(b)  annual 
rep  art  delivery  requirement  would  be  satisfied  if:  (i) 
the  fund  mails  the  proxy  statement  at  least  30  days 
pri  ir  to  the  meeting;  (ii)  the  proxy  statement 
inc  udes  a  prominent  statement  that  the  most  recent 
am  ual  report  and  any  subsequent  semi-annual 
rep  irt  will  be  delivered  to  shareholders.  u{x>rr 

iten  or  oral  request,  without  charge:  and  (iii)  if 
req  jested  by  a  shareholder,  the  annua!  report  and, 
if  a  r'ailable,  the  semi-annual  report  is  transmitted 
wii  lin  two  business  days  of  the  request. 

In  the  past,  funds  have  sought  relief  from  the 
ru!  !  14a-3  annual  report  delivery  requirement 
wif  n  a  shareholder  vote  is  necessary  before  the 

ual  report  is  available  after  the  end  of  the  fund's 
fisial  year.  See  Dreyfus  California  Tax  Exempt  Bond 
Fu  id.  Inc.,  et  al.  (pub..avail.  |une  18, 1994);  Dean 
\Vi  ter  American  Value  Fund,  et  al.  (pub.  avail.  Nov. 
18,  1992). 


The  Commission  agrees  that  the  costs 
imposed  on  funds  and  their 
shareholders  outweigh  the  benefits  of 
requiring  that  annual  reports 
accompany  a  proxy  statement.  At  the 
time  of  a  proxy  solicitation, 
shareholders  who  have  recently 
invested  in  a  fund  will  have  received  a 
current  prospectus  and  other 
shareholders  will  have  received  either 
an  annual  or  semi-annual  report  within 
six  months  of  receiving  the  proxy 
statement.  In  addition,  most  funds 
transmit  to  shareholders  quarterly 
account  statements  providing 
information  about  fund  performance.  In 
contrast  with  the  timeliness  of 
information  provided  under  the  1940 
Act's  reporting  regime,  rule  14a-3(b) 
requires  delivery  of  a  fimd  annual  report 
that  may  be,  in  some  cases,  almost 
twelve  months  old.  Thus,  tins 
requirement  has  the  unintended  and 
anomalous  effect  of  requiring  delivery  of 
an  annual  report  the  information  in 
which  may  have  been  superseded  by 
information  in  a  more  recent  semi- 
annual report.  Moreover,  as  applied,  the 
current  requirements  impose  significant 
restraints  on  the  timing  of  shareholder 
meetings  and  may  add  substantial  costs 
to  holding  meetings  when,  for  example, 
accountants  must  perform  an  audit  on 
an  expedited  basis.  Therefore,  the 
Commission  is  revising  rule  14a-3(b)  to 
eliminate  the  annual  report  delivery 
requirement  for  funds.'*^ 

Item  22(a)  requires,  in  lieu  of  the 
annual  report,  inclusion  in  the  proxy 
statement  of  a  statement  that  the  fund's 
most  recent  annual  and  semi-annual 
reports  are  available  upon  request.*^ 
Those  shareholders  in  need  of 
information  contained  in  the  annual 
report  will,  therefore,  continue  to  have 
access  to  it. 

H.  Other  Matters 

The  Commission  is  adopting  two 
other  amendments  to  the  general  proxy 
provisions.  First,  the  Commission  is 
amending  rule  14a-3(e)(2)  [17  CFR 


*  Paragraph  (4)  of  rule  14a-3(b)  requires  the 
annual  report  to  include  information  concerning 
changes  in  and  disagreements  with  accountants  on 
accounting  and  financial  disclosure  required  by 
item  304  of  Regulation  S-K  |17  CFR  229.304).  The 
Commission  is  preserving  this  requirement  for 
funds  by  amending  the  shareholder  report  financial 
statement  requirements  set  forth  in  rule  30d-l  by 
reference  to  the  applicable  item  in  the  registration 
statement  forms  (new  instruction  4(iv)  of  item  23 
of  Form  N-1  A;  new  instruction  4(c)of  item  23  of 
Form  N-2;  and  new  instruction  4(iv)  to  paragraph 
(a)  of  item  27  of  Form  N-3). 

** Paragraph  (a)t3)(iii)  of  item  22.  This  provision 
also  is  applicable  to  information  statements.  Rule 
14C-3  |17  CFR  240.14C-3),  which  requires  an 
annual  report  to  accompany  an  information 
statement  concerning  the  election  of  directors,  also 
is  revised  to  eliminate  the  annual  report 
rpquirrment. 


240.14a-3(e)(2)l.  whidi  relieves  funds 
of  the  obligation  to  deliver  proxy  and 
other  soliciting  materials  to 
shareholders  whose  dividend  payments 
are  returned  as  undeliverable,  to  relieve 
funds  (and  other  registrants)  of  the 
delivery  obligation  when  dividend 
reinvestment  confirmations  are  returned 
as  undeliverable.  Second,  the 
Commission  is  amending  Item  3  of 
Schedule  14A,  which  requires  a 
description  of  appraisal  or  similar  rights 
under  state  law  applicable  to  any  matter 
being  acted  upon  (i.e.,  mergers  and 
other  fundamental  corporate 
transactions),  to  make  it  expressly 
inapplicable  to  open-end  funds. '♦^  The 
1940  Act,  which  requires  open-end 
fimds  to  redeem  their  securities  at  net 
asset  value,*8  supersedes  state  law 
appraisal  rights.*" 

/.  Date  of  Effectiveness 

The  new  amendments  to  tlie  proxy 
rules  are  effective  on  November  23. 

1994.  Funds  may  file,  at  their  option, 
proxy  statements  prepared  in 
accordance  with  the  new  rules  on  or 
after  the  effective  date.  Funds  must 
comply  with  the  new  rules  for  all  proxy 
statements  filed  on  or  after  January  23, 

1995.  During  the  transition  period 
between  the  effective  date  and  the 
compliance  date,  funds  should  state  in 
the  cover  letter  submitting  the  proxy 
statement  whether  the  proxy  statement 
is  prepared  using  the  new  rules. 

II.  Cost/Benefit  of  the  Proposals 

The  amendments  to  the  proxy  rules, 
as  adopted,  are  intended  to  improve  the 
disclosure  provided  to  fund 
shareholders  in  proxy  statements.  The 
amendments  are  not  expected  to  impose 
additional  burdens  on  funds.  The 
amendments  eliminate  a  sub.stantial 
amount  of  "boiler  plate"  disclosure 
regarding  matters  that  may  not  be 
relevant  to  shareholders.  The  additional 
information  required  by  the 
amendments  is  readily  available,  and 
the  elimination  of  the  annual  report 
requirement  in  connection  with  the 
proxy  statement  should  provide  funds 
with  greater  flexibility  in  scheduling 
shareholder  meetings  and  reduce  related 
expenses. 


*' Instruction  2  to  item  3  of  Schedule  14A. 
Closed-end  funds  (including  closed-end  funds  that 
make  periodic  repurchases  of  their  shares  under 
rule  22C-3  of  the  1940  Act  117  CFR  270.22c-3)). 
which  do  not  issue  redeemable  securities,  would 
continue  to  be  subject  to  item  3. 

•Rule  220-1  (17  CFR  270.22c-l|  (providing  tJial 
redeemable  securities  must  be  redeemed  at  a  price 
based  on  the  current  net  asset  value  next  computed 
after  tender  of  the  security  for  redemption). 

'*'  investment  Compuiy  Act  Rei.  No.  8752  (Apr. 
10.  1975)  (40  FR  17966  (Apr.  24. 1975)|. 


III.  Regulatory  Flexibility  Act  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  was 
prepared  in  accordance  with  5  U.S.C. 
603,  was  published  in  the  Proposing 
Release.  No  comments  were  received  on 
this  analysis.  The  Commission  has 
prepared  a  Final  Regulatory  Flexibility 
Analysis,  a  copy  of  which  may  be 
obtained  by  contacting  Kathleen  K. 
Clarke.  Office  of  Disclosure  and  Advi.ser 
Regulation,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 

IV.  Statutory  Authority 

The  Commission  is  amending  the 
proxy  rules  under  sections  14  [15  U.S.C. 
78nl  and  2?Aa)  [15  U.S.C.  78(w)l  of  the 
1934  Act  and  sections  20(a)  and  38(a) 
[15  U.S.C.  39(a)l  of  the  1940  Act.  The 
authority  citations  for  the  amendments 
to  the  rules  precede  the  text  of  the 
amendments. 

V.  Text  of  Rule  Amendments 

List  of  Subjects  in  17  CFR  Parts  200. 
229.  239,  240,  270,  and  274 

Authority  delegation  (Government 
agencies).  Investment  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  amending 
title  17.  chapter  U  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  Part  200 
is  amended  by  adding  the  following 
citation: 

Authority:  15  U.S.C.  77s.  78d-l,  78d-2. 
78w.  78//(d),  79}.  77SSS.  80a-37.  80b-11. 
unless  otherwise  noted. 

•         *»*•' 

Section  200.30-5  also  is  issued  undwr  15 
U.S.C  77f.  77g.  77h.  77i.  78c(b).  78/.  78m. 
78n.  78o(d).  80a-8,  80a-20.  80a-24,  80a-29, 
80b-3.  80b-4. 

§200.30-5    [Amended] 

2.  The  authority  citation  following 
§  200.30-5  is  removed. 

3.  By  amending  §  200.30-5  to  remove 
and  to  reserve  paragraph  (a)(5). 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF 
1934,  AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

4.  The  authority  citation  for  Part  229 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C  77e,  77f,  77g,  77h.  77j. 
77lt.  77s,  77aa(25),  77aa(26).  77ddd,  77eee. 


77g8g,  77hhh,  77iii.  77iji.  77nnn.  77ss8,  78c. 
78i.  78),  78/,  78m,  78n,  78o,  78w.  7SlI[d),  79e, 
79n,  79t,  80a-8.  80a-29.  80a-30,  80a-37, 
80b-ll.  unless  otherwise  noted. 


§229.401    [Amended] 

5.  The  authority  citation  following 
§  229.401  is  removed. 

6.  By  amending  §  229.401  to  add  an 
instruction  following  paragraph  (e)  to 
read  as  follows: 

§  229.401    (Hem  401 )  Directors,  executive 
officers,  promoters  and  control  persons. 

•  •         •         •        » 

(e)«    •    • 
Instruction  to  Paragraph  (et  ofltum  -ini. 

For  the  purposes  of  paragraph  (ejij).  where 
the  other  directorships  of  each  dirt  ctor  or 
person  Dominated  or  chosen  to  bec-ome  a 
director  include  dii^ctorships  of  two  or  more 
registered  invesUnent  companies  that  are  part 
of  a  "hind  complex"  as  that  term  is  defined 
in  Item  22(a)  of  Schedule  14  A  under  the 
Exchange  Act  (§  240.14a-101  of  this  chapter), 
the  registrant  may.  rather  than  listing  each 
such  investment  company,  identifv  the  fund 
complex  and  provide  the  number  of 
investment  company  directorships  held  by 
the  director  or  nominee  in  such  fund 
complex. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

7.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C  77f.  77g,  77h,  77).  77s, 
77SSS,  78c,  78/,  78m,  78n,  78o(d),  78w(a). 
78//(d).  79e.  79f.  79g.  79).  79/.  79m.  79n,  79q. 
79f.  80a-8.  80a-29,  80a-30  and  80a-.17. 
unless  otherwise  noted. 

*  •         •         •         • 

8.  By  amending  Item  3  of  Fonn  N-14 
(referenced  in  §  239.23)  to  revise  the 
title,  to  redesignate  paragraphs  (a)  and 
(b)  as  paragraphs  (b)  and  (c),  to  add 
paragraph  (a),  and  to  revise  the  third 
sentence  of  redesignated  paragraph  (b) 
to  read  as  follows: 

Note:  The  text  of  Form  N-14  dot-s  not  and 
these  amendments  will  not  appear  in  thf 
Code  of  Federal  Regulations. 
Form  N-14 


Item  3.  Fee  Table,  SjTiopsis  Information,  and 
Risk  Factors 

(a)  Include  a  table  showing  the  current  fees 
for  the  registrant  and  the  company  being 
acquired  and  pro  forma  fees,  if  different,  fur 
the  registrant  after  giving  effect  to  the 
transaction  using  the  formal  prescnbed  in  th«^ 
appropriate  registration  statement  form  under 
the  1940  Act  (for  open-end  management 
investment  companies.  Item  2  of  Form  N-l.A; 
for  closed-end  management  investment 
companies.  Item  3  of  Form  N-2;  and  for 
separate  accounts  that  offer  variable  annuity 
contracts.  Item  3  of  Form  N-3). 

(b)  •  •  •  As  to  the  registrant  and  company 
being  acquired,  compare.  (1)  invesrm»*nt 
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objectives  and  policies;  (2)  distribution  and 
purchase  procedures  and  exchange  rights;  (3) 
redemption  procedures;  and  (4)  any  other 
significant  considerations.  *  •  * 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

9.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c.  77d.  77g,  77j. 
77s.  77eee,  77ggg,  77nnn,  77sss.  77ttt,  78c, 
78d,  78i.  78j,  78/,  78m,  78n,  78o,  78p,  78s, 
78w.  78x.  78//(d),  79q,  79t,  80a-20.  80a-23, 
80a-29,  80a-37.  80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 
***** 

10.  By  amending  §  240.14a-3  to  revise 
the  introductory  text  of  paragraph  (b),  to 
remove  the  third  sentence  of  paragraph 
(b)(1).  to  remove  the  phrase  ".  other 
than  a  registered  investment  company." 
after  the  word  "registrant"  in  Note  2  to 
paragraph  (b)(1);  to  remove  and  reserve 
paragraph  (b)(12),  and  to  revise 
paragraph  (e)(2)  to  read  as  follows: 

§  240.14a-3    Information  to  be  fumistied  to 
security  holders. 

*  •        •        •    .     • 

(b)  If  the  solicitation  is  made  on 
behalf  of  the  registrant,  other  than  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940, 
and  relates  to  an  aimual  (or  special 
meeting  in  lieu  of  the  annual)  meeting 
of  security  holders,, or  written  consent 
in  heu  of  such  meeting,  at  which 
directors  are  to  be  elected,  each  proxy 
statement  furnished  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
accompanied  or  preceded  by  an  annual 
report  to  security  holders  as  follows: 
»        *        *        •        • 

<12)  [Reserved] 

•  *        »        *        • 

(e)'  •  • 

(D*  *  * 

(2)  Unless  state  law  requires 
otherwise,  a  registrant  is  not  required  to 
send  an  annual  report  or  proxy    - 
statement  to  a  security  holder  if: 

(i)  An  annual  report  and  a  proxy 
statement  for  two  consecutive  annual 
meetings:  or 

(ii)  All,  and  at  least  two,  payments  (if 
sent  by  first  class  mail)  of  dividends  or 
interest  on  securities,  or  dividend 
reinvestment  confirmations,  during  a 
twelve  month  period,  have  been  mailed 
to  such  seciuity  holder's  address  and 
have  been  returned  as  undeliverable.  If 
any  such  security  holder  delivers  or 
causes  to  be  delivered  to  the  registrant 
written  notice  setting  forth  his  then 
current  address  for  security  holder 
communications  purposes,  the 


r  tgistrant's  obligation  to  deliver  an 
a  mual  report  or  a  proxy  statement 
ifider  this  section  is  reinstated. 

11.  By  amending  §  240.14a-6  to  revise 
t  le  introductory  text  of  paragraph  (i)  to 
r  (ad  as  follows: 

S  Z40.14a-6    Filing  requirements. 

*  *        *        * 

(i)  Fees.  At  the  time  of  filing  the  proxy 
slilicitation  material,  the  persons  upon 
V  hose  behalf  the  solicitation  is  made, 
o  her  than  investment  companies, 
r  gistered  under  the  Investment 
C  ampanv  Act  of  1940,  which  shall  refer 
t(  Item  2'2(a)(2)  of  Schedule  14A.  shall 
p  ly  to  the  Commission  the  following 
a  )plicable  fee: 

*  *        •        • 

12.  By  amending  §  240.14a-101  to  add 
a^i  "s"  at  the  end  of  the  word 

nstruction"  in  Item  3,  to  designate  the 
instruction  to  Item  3  as  1.  and  to  add  an 
ii  struction  2.,  to  revise  paragraphs  (c) 
a  id  (d)  of  Item  7,  to  revise  the  last 
s  ntence  of  Item  8  prior  to  the 
iistruction,  to  add  an  instruction  at  the 
elid  of  paragraph  (a)(2)(ii)(A)  and  after 
p  uagraph  (b)(l)(ii)  of  Item  10.  and  to 
n  vise  Item  20  to  read  as  follows: 

§  MO.  148-1 01    Schedule  14A.  Information 
n  quired  In  proxy  statement 

»        •        •        «        » 

It  !m  3.  Dissenters'  right  of  appraisal. 

*  *         •         • 

//Jsfrucfions.  1.  *   *   * 

2.  Open-end  investment  companies 
n  gistered  under  the  Investment  Company 
*  :t  of  1940  are  not  required  to  respond  to 

is  item. 


tl 


Itpm  7.  Directors  and  executive  officers. 

•         *         •         • 

(c)  The  information  required  by  Item  404(b) 
Regulation  S-K  (§  229.404  of  this  chapter). 

(d)  In  lieu  of  paragraphs  (a)  through  (c)  of 
t  is  Item,  investment  companies  registered 
u  ider  the  Investment  Company  Act  of  1940 
s  all  furnish  the  information  required  by 

p  iragraphs  (1)  through  (5)  of  Item  22(b)  of 
t:  is  Schedule  14A. 


It  ;m  8.  Compensation  of  directors  and 
;ecutive  officers. 

« 

*  In  the  case  of  investment  companies 
registered  under  the  Investment  Company 
A  ct  of  1940  and  registrants  that  have  elected 
t(  be  regulated  as  business  development 
c  impanies,  furnish  the  information  required 
fa  f  Item  22(b)(6)  of  this  Schedule. 


II  tm  10.  Compensation  Plans. 

•         *         •         * 

(a)'  •  • 
(2).   .  * 

(ii)*  *  • 
(A)*  •  • 


Instruction:  In  the  case  of  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940, 
furnish  the  information  for 
Compensated  Persons  as  defined  in  Item 
22(b)(6)  of  this  Schedule  in  lieu  of  the 
persons  specified  in  paragraph  (a)(3)  of 
Item  402  of  Regulation  S-K 
(§  229.402(a)(3)  of  this  chapter). 
***** 

(b)*   •   • 

(D*  *  * 

(ii)  *   *   * 

Instruction.  In  the  case  of  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940.  refer 
to  instruction  4  in  Item  22(b)(6)(ii)  of 
this  Schedule  in  lieu  of  paragraph  (f)(1) 
of  Item  402  of  Regulation  S-K 
(§  229.402(f)(1)  of  this  chapter). 
***** 

Item  20.  Other  proposed  action.  If 
action  is  to  be  taken  on  any  matter  not 
specifically  referred  to  in  this  Schedule 
14A,  describe  briefly  the  substance  of 
each  such  matter  in  substantially  the 
same  degree  of  detail  as  is  required  by 
Items  5  to  19.  inclusive,  of  this 
Schedule,  and.  with  respect  to 
investment  companies  registered  under 
the  Investment  Company  Act  of  1940, 
Item  22  of  this  Schedule. 
***** 

13.  By  amending  §  240.14a-101  to  add 
Item  22  to  read  as  follows: 

§  240.14A-101    Schedule  14A.  Information 
required  In  proxy  statement 

***** 

Item  22.  Information  required  in 
investment  company  proxy  statement, 
(a)  General. 

(1)  Definitions.  Unless  the  context 
otherwise  requires,  terms  used  in  this 
hern  that  are  defined  in  §  240.14a-l 
(with  respect  to  proxy  soliciting 
material),  in  §240.14c-l  (with  respect 
to  information  statements),  and  in  the 
Investment  Company  Act  of  1940  shall 
have  the  same  meanings  provided 
therein  and  the  following  terms  shall 
also  apply: 

(i)  Administrator.  The  term 
"Administrator"  shall  mean  any  person 
or  persons  who  provide  significant 
administrative  or  business  management 
services  to  the  Fund  and  shall  include 
any  person  that  has  been  or  would  be 
identified  in  response  to  Item  5  of  Form 
N-IA  {§  274.11  A  of  this  chapter).  Item 
9  of  Form  N-2  (§  274.1  la-1  of  this 
chapter),  or  Item  6  of  Form  N-3 
(§  274.11b  of  this  chapter). 

(ii)  Affiliated  broker.  The  term 
"Affiliated  Broker"  shall  mean  any 
broker: 

(A)  That  is  an  affiliated  person  of  the 
Fund; 
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(B)  That  is  an  affiliated  person  of  such 
person;  or 

(C)  An  affiliated  person  of  which  is  an 
affiliated  person  of  the  Fund,  its 
investment  adviser,  principal 
undenvriter.  or  Administrator. 

(iii)  Distribution  plan.  The  terra 
"Distribution  Plan"  shall  mean  a  plan 
adopted  pursuant  to  Rule  12b-l  under 
the  Investment  Company  Act  of  1940 
(§  270.12b-l  of  this  chapter). 

(iv)  Fund.  The  term  "Fund"  shall 
mean  a  Registrant  or,  where  the 
Registrant  is  a  series  company,  a 
separate  portfolio  of  the  Registrant. 

(v)  Fund  complex.  The  term  "Fund 
Complex"  shall  mean  two  or  more 
Funds  that: 

(A)  Hold  themselves  out  to  investors 
as  related  companies  for  purposes  of 
investment  and  investor  services;  or 

(B)  Have  a  common  investment 
adviser  or  have  an  investment  adviser 
that  is  an  affiliated  person  of  the 
investment  adviser  of  any  of  the  other 
Funds. 

(vi)  Parent.  The  term  "Parent"  shall 
mean  the  affiliated  person  of  a  specified 
person  who  controls  the  specified 
person  directly  or  indirectly  through 
one  or  more  intermediaries. 

(vii)  Registrant.  The  term  "Registrant" 
shall  mean  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940. 

(viii)  Subsidiary.  The  term 
"Subsidiary"  shall  mean  an  affiliated 
person  of  a  specified  person  who  is 
controlled  by  the  specified  person 
directly,  or  indirectly  through  one  or 
more  intermediaries. 

(2)  Filing  fees.  In  lieu  of  the  fees 
specified  in  §  240.14a-6,  at  the  time  of 
filing  the  preliminary  proxy  solicitation 
material,  or,  if  no  preliminary 
solicitation  material  is  filed,  at  the  time 
of  filing  the  definitive  proxy  solicitation 
material,  the  person  upon  whose  behalf 
the  solicitation  is  made  shall  pay  to  the 
Commission  a  fee  of  $125,  no  part  of 
which  shall  be  refunded. 

(3)  General  disclosure.  Furnish  the 
following  information  in  the  proxy 
statement  of  a  Fund  or  Funds: 

(i)  State  the  name  and  address  of  the 
Fund's  investment  adviser,  principal 
underwTiter.  and  Administrator. 

(ii)  When  a  Fund  proxy  statement 
solicits  a  vote  on  proposals  affecting 
more  than  one  Fund  or  class  of 
securities  of  a  Fund  (unless  the  proposal 
or  proposals  are  the  same  and  affect  all 
Fund  or  class  shareholders),  present  a 
summary  of  all  of  the  proposals  in 
tabular  form  on  one  of  the  first  three 
pages  of  the  proxy  statement  and 
indicate  which  Fund  or  class 
shareholders  are  solicited  with  respect 
to  each  proposal. 


(iii)  Unless  the  proxy  statement  is 
accompanied  by  a  copy  of  the  Fund's 
most  recent  annual  report,  state 
prominently  in  the  proxy  statement  that 
the  Fund  will  furnish,  without  charge, 
a  copy  of  the  annual  report  and  the  most 
recent  semi-annual  report  succeeding 
the  annual  report,  if  any,  to  a 
shareholder  upon  request,  providing  the 
name,  address,  and  toll-free  telephone 
number  of  the  person  to  whom  such 
request  shall  be  directed  (or,  if  no  toll- 
free  telephone  number  is  provided,  a 
self-addressed  postage  paid  card  for 
requesting  the  annual  report).  The  Fund 
should  provide  a  copy  of  the  annual 
report  and  the  most  recent  semi-annual 
report  succeeding  the  annual  report,  if 
any,  to  the  requesting  shareholder  by 
first  class  mail,  or  other  means  designed 
to  assiu«  prompt  delivery,  within  three 
business  days  of  the  request. 

(iv)  If  the  action  to  be  taken  would, 
directly  or  indirectly,  establish  a  new 
fee  or  expense  or  increase  any  existing 
fee  or  expense  to  be  paid  by  the  Fund 
or  its  shareholders,  provide  a  table 
showing  the  current  and  pro  forma  fees 
(with  the  required  examples)  using  the 
format  prescribed  in  the  appropriate 
registration  statement  form  under  the 
Investment  Company  Act  of  1940  (for 
open-end  management  investment 
companies,  Item  2  of  Form  N-1 A 
(§  239.15A);  for  closed-end  management 
investment  companies.  Item  3  of  Form 
N-2  (§  239.14):  and  for  separate 
accounts  that  offer  variable  annuity 
contracts.  Item  3  of  Form  N-3 
(§239. 17a)). 

Instructions.  1.  Where  approval  is  sought 
only  for  a  change  in  asset  breakpoints  for  a 
pre-existing  fee  that  would  not  have 
increased  the  fee  for  the  previous  year  (or 
have  the  effect  of  increasing  fees  or  expenses, 
but  for  any  other  reason  would  not  be 
reflected  in  a  pro  forma  fee  table),  describe 
the  likely  effect  of  the  change  in  lieu  of 
providing  pro  forma  fee  information. 

2.  An  action  would  indirectly  establish  or 
increase  a  fee  or  expense  where,  for  example, 
the  approval  of  a  new  investment  advisory 
contract  would  result  in  higher  custodial  or 
transfer  agency  fees. 

3.  The  tables  should  be  prepared  in  a 
manner  designed  to  facilitate  understanding 
of  the  impact  of  any  change  in  fees  or 
expenses. 

4.  A  Fund  that  offers  its  shares  exclusively 
to  one  or  more  separate  accounts  and  thus  is 
not  required  to  include  a  fee  table  in  its 
prospectus  (see  Item  2(a)(ii)  of  Form  N-1  A 
(§  239.15A))  should  nonetheless  prepare  a 
table  showing  current  and  pro  forma 
expenses  and  disclose  that  the  uble  does  not 
reflect  separate  account  expenses,  including 
sales  load. 

(v)  If  action  is  to  be  taken  with  respect  to 
the  election  of  directors  or  the  approval  of  an 
advisory  contract,  describe  any  purchases  or 
sales  of  securities  of  the  investment  adviser 


or  its  Parents,  or  Subsidiaries  of  either,  since 
the  beginning  of  the  most  recently  completed 
fiscal  year  by  any  director  or  any  nominee  for 
election  as  a  director  of  the  Fund. 

Instructions.  1.  Identify  the  parties,  state 
the  consideration,  the  terms  of  payTiient  and 
describe  any  arrangement  or  understanding 
with  respect  to  the  composition  of  the  board 
of  directors  of  the  Fund  or  of  the  investment 
adviser,  or  with  respect  to  the  selection  of 
appointment  of  any  person  to  any  office  with 
either  such  company. 

2.  Transactions  involving  securities  in  an 
amount  not  exceeding  one  percent  of  the 
outstanding  securities  of  any  class  of  the 
investment  adviser  or  any  of  its  Parents  or 
Subsidiaries  may  he  omitted. 

(4)  Electronic  filings.  If  action  is  to  be 
taken  with  respect  to  any  transaction 
described  in  Items  11, 12,  or  14  of  this 
Schedule  14A  and  the  Fund  proxy  or 
information  statement  is  filed 
electronically,  file  after  the  cover  page 
of  the  proxy  statement  a  Financial  Data 
Schedule  in  accordance  with  Tcle.  483  of 
Regulation  C  (§  230.483  of  this  chapter). 

(b)  Election  of  directors.  If  action  is  to 
be  taken  with  respect  to  the  election  of 
directors  of  the  Fund  and  the 
soUcitation  is  made  by  or  on  behalf  of 
the  Fimd  or  by  or  on  behalf  of  an 
investment  adviser,  furnish  the 
following  information  in  the  proxy 
statement  in  addition  to  the  information 
(and  in  the  format)  required  by 
paragraphs  (e)  through  (g)  of  Item  7  of 
Schedule  14A. 

Instructions.  1.  Furnish  information  with 
respect  to  a  prospective  investment  adviser  to 
the  extent  applicable. 

2.  If  the  solicitation  is  made  other  than  by 
or  on  behalf  of  the  Fund  or  by  or  on  behalf 
of  an  investment  adviser,  provide  only 
information  as  to  nominees  of  the  person 
making  the  solicitation. 

(1)  Identify  each  director  or  nominee 
for  election  as  director  who  is,  or  was 
during  the  past  five  years,  an  officer, 
employee,  director,  general  partner,  or 
shareholder  of  the  investment  adviser. 
As  to  any  director  or  nominee  who  is 
not  a  director  or  general  partner  of  the 
investment  adviser  and  owns  any 
securities  or  has,  or  had  during  the  past 
five  years,  any  other  material  direct  or 
indirect  interest  in  the  investment 
adviser  or  any  person  controlling, 
controlled  by,  or  under  common  control 
with  the  investment  adviser,  describe 
the  nature  of  such  interest. 

(2)  Identify  each  director  or  nominee 
who  has  or  had  during  the  past  five 
years  any  material  direct  or  indirect 
interest  in  the  Fund's  principal 
underwriter  or  Administrator  and 
describe  the  nature  of  such  interest. 

(3)  Describe  briefly,  and  where 
practicable,  state  the  approximate  dollar 
amoimt,  of  any  material  interest,  direct 
or  indirect,  of  any  director  or  nominee . 


for  election  as  a  director  of  the  Fund  in 
any  material  transactions  since  the 
beginning  of  the  most  recently 
completed  fiscal  year,  or  in  any 
proposed  material  transactions,  to 
which  the  investment  adviser,  the 
principal  imderwriter,  the 
Administrator,  any  Parent  or  Subsidiary 
of  such  entities  (other  than  another 
Fund),  or  any  Subsidiary  of  the  Parent 
of  such  entities  was  or  is  to  be  a  party. 

Instructions.  1.  Include  the  name  of  each 
person  whose  interest  in  any  transaction  is 
described  and  the  nature  of  the  relationship 
by  reason  of  which  such  interest  is  required 
to  be  described.  Where  it  is  not  practicable 
)o  state  the  approximate  dollar  amount  of  the 
interest,  indicate  the  approximate  dollar 
amount  involved  in  the  transaction. 

2.  As  to  any  transaction  involving  the 
purchase  or  sale  of  assets  by  or  to  the 
investment  adviser,  or  the  Aditiinistrator, 
state  the  cost  of  the  assets  to  the  purchaser 
and  the  cost  thereof  to  the  seller  if  acquired 
by  the  seller  within  two  years  prior  to  the 
transaction. 

3.  If  the  interest  of  any  person  arises  from 
the  f>osition  of  the  person  as  a  partner  in  a 
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dartnership,  the  proportionate  interest  of 
9  iich  person  in  transactions  to  which  the 
rtnership  is  a  party  need  not  be  set  forth, 
t  state  the  amount  involved  in  the 
transaction  with  the  partnership. 
4.  No  information  need  be  given  in 

1  »sponse  to  this  paragraph  with  respect  to 
s  (ly  transaction  that  is  not  related  to  the 

fa  usiness  or  operations  of  the  Fund  and  to 

V  rhich  neither  the  Fund  nor  any  of  its  Parents 
0  r  Subsidiaries  is  a  party. 

(4)  Provide  in  tabular  form,  to  the 
extent  practicable,  the  information 
required  by  Items  401,  404  (a)  and  (c), 
6  nd  405  of  Regulation  S-K  (§§  229.401, 

2  29.404,  and  229.405  of  this  chapter). 

Instructions.  1.  Indicate  by  an  asterisk  any 
t  ominee  or  director  who  is  or  would  be  an 
■'  interested  person"  within  the  meaning  of 
9  action  2(a)(19)  of  the  Investment  Company 
J  ct  of  1940  and  describe  the  relationships, 
e  /ents,  or  transactions  by  reason  of  which 
s  jch  person  is  deemed  an  "interested 
p  erson." 

2.  Separate  accounts  registerpd  as 
r  lanagement  investment  companies  need  not 
p  rovide  any  information  concerning  the 
Q  Fficers  of  the  sp>onsoring  insurance  company 

V  ho  are  not  directly  or  indirectly  engaged  in 

Compensation  Table 


(1) 

Name  of  person, 
position 


<2) 

Aggregate  compen^tion 

from  fund 


activities  related  to  the  separate  accoimt  in 
response  to  Item  401  of  Regulation  S-K. 

(5)  Describe  briefly  any  material 
pending  legal  proceedings,  other  than 
ordinary  routine  litigation  incidental  to 
the  Fund's  business,  to  which  any 
director  or  nominee  for  director  or 
afGBated  person  of  such  director  dr 
nominee  is  a  party  adverse  to  the  Fund 
or  any  of  its  affiliated  persons  or  has  a 
material  interest  adverse  to  the  Fund  or 
any  of  its  affiliated  persons.  Include  the 
name  of  the  court  where  the  case  is 
pending,  the  date  instituted,  the 
principal  parties,  a  description  of  the 
factual  basis  alleged  to  underlie  the 
proceeding,  and  the  relief  sought. 

(6)  For  all  directors,  and  for  each  of 
the  three  highest-paid  executive  officers 
that  have  aggregate  compensation  from 
the  Fund  for  the  most  recently 
completed  fiscal  year  in  excess  of 
$60,000  ("Compensated  Persons"): 

(i)  Furnish  the  information  required 
by  the  following  table  for  the  last  fiscal 
year: 


<3) 
Pension  or  retirement  ben- 
efits accrued  as  part  of 
fund  expenses 


(4) 

Estimated  annual  benefits 

upon  retirement 


(5) 

Total  compensation  from 

fund  and  fund  complex 

paid  to  directors 


Instructions.  1.  For  column  (1).  indicate,  if 
necessary,  the  capacity  in  which  the 
remuneration  is  received.  For  Compensated 
Persons  that  are  directors  of  the  Fund, 
compensation  is  amounts  received  for  service 
as  a  director. 

2.  If  the  Fund  has  net  completed  its  first 
full  year  since  its  organization,  furnish  the 
information  for  the  current  fiscal  year, 
estimating  future  payments  that  would  be 
made  pursuant  to  an  existing  agreement  or 
understanding.  Disclose  in  a  footnote  to  the 
Compensation  Table  the  period  for  which  the 
information  is  furnished. 

3.  Include  in  column  (2)  amounts  deferred 
at  the  election  of  the  Compensated  Person, 
whether  pursuant  to  a  plan  established  under 
Section  401(k)  of  the  Internal  Revenue  Code 
|26  U.S.C.  401(k)]  or  otherwise,  for  the  fiscal 
year  in  which  earned.  Disclose  in  a  footnote 
to  the  Compensation  Table  the  total  amount 
bf  deferred  compensation  (including  interest) 
payable  to  or  accrued  for  any  Compensated 
Person. 

4.  Include  in  columns  (3)  and  (4)  all 
pension  or  retirement  benefits  proposed  to  be 
paid  under  any  existing  plan  in  the  event  of 
retirement  at  normal  retirement  date,  directly 
or  indirectly,  by  the  Fund  or  any  of  its 
Subsidiaries,  or  by  other  companies  in  the 
Fund  Complex.  Cfmit  column  (4)  where 
retirement  benefits  are  not  determinable. 

5.  For  any  defined  benefit  or  actuarial  plan 
under  which  benefits  are  determined 
primarily  by  final  compensation  (or  average 
final  compensation)  and  years  of  service. 


p  rovide  the  information  required  in  column 
(  i)  in  a  separate  table  showing  estimated 
a  mual  benefits  payable  upon  retirement 
(  Deluding  amounts  attributable  to  any 
(  sfined  benefit  supplementary  or  excess 
I  ension  award  plans)  in  specified 
c  >mp)ensation  and  years  of  service 
c  assifications.  Also  provide  the  estimated 
c  -edited  years  of  service  for  each 
C  ompensated  Person. 

6.  Include  in  column  (5)  only  aggregate 
c  )mpensation  paid  to  a  director  for  service 
c  a  the  board  and  other  boards  of  investment 
c  }mpanies  in  a  Fund  Complex  specifying  the 
r  amber  of  such  other  investment  companies. 

(ii)  Describe  briefly  the  material 
I  revisions  of  any  pension,  retirement, 
c  r  other  plan  or  any  arrangement  other 
t  lan  fee  arrangements  disclosed  in 
1  aragraph  (i)  pursuant  to  which 
(  ompensated  Persons  are  or  may  be 
(  ompensated  for  any  services  provided, 
i  icluding  amounts  paid,  if  any,  to  the 
<  ompensated  Persoh  under  any  such 
arrangements  during  the  most  recently 
dompleted  fiscal  year.  Specifically 
include  the  criteria  used  to  determine 
amounts  payable  under  any  plan,  the 
length  of  service  or  vesting  period 
I  squired  by  the  plan,  the  retirement  age 
( r  other  event  which  gives  rise  to 
payments  under  the  plan,  and  whether 


the  payment  of  benefits  is  secured  or 
funded  by  the  Fund. 

(iii)  With  respect  to  each 
Compensated  Person,  business 
development  companies  shall  include 
the  information  required  by  Items 
402(b)(2)(iv)  and  402(c)  of  Regulation 
S-K  (§§  229.402(b)(2)(iv)  and 
229.402(c)  of  this  chapter). 

(c)  Approval  of  investment  advisory 
contract.  If  action  is  to  be  taken  with 
respect  to  an  investment  advisory 
contract,  include  the  following 
information  in  the  proxy  statement. 

Instruction.  Furnish  information  with 
respect  to  a  prospective  investment  adviser  to 
the  extent  applicable  (including  the  name 
and  address  of  the  prosi>ective  investment 
adviser). 

(1)  With  respect  to  the  existing 
investment  advisory  contract: 

(i)  State  the  date  of  the  contract  and 
the  date  on  which  it  was  last  submitted 
to  a  vote  of  security  holders  of  the  Fund, 
including  the  purpose  of  such    ■■■ 
submission; 

(ii)  Briefly  describe  the  terms  of  the 
contract,  including  the  rate  of 
compensation  of  the  investment  adviser; 

(iii)  State  the  aggregate  amount  of  the 
investment  adviser's  fee  and  the  amount 
and  purpose  of  any  other  material 


payinents  by  the  Fund  to  the  investment 
adviser,  or  any  affiliated  person  of  the 
investment  adviser,  during  the  last  fiscal 
year  of  the  Fimd; 

(iv)  If  any  person  is  acting  as  an 
investment  adviser  of  the  Fund  other 
than  pursuant  to  a  written  contract  that 
has  been  approved  by  the  security 
holders  of  the  company,  identify  the 
person  and  describe  the  nature  of  the 
services  and  arrangements; 

(v)  Describe  any  action  taken  with 
respect  to  the  investment  advisory 
contract  since  the  beginning  of  the 
Fimd's  last  fiscal  year  by  the  board  of 
directors  of  the  Fund  (unless  described 
in  response  to  paragraph  (c)(l)(vi))  of 
this  Item  22);  and 

(vi)  If  an  investment  advisory  contract 
was  terminated  or  not  renewed  for  any 
reason,  state  the  date  of  such 
termination  or  non-renewal,  identify  the 
parties  involved,  and  describe  the 
circumstances  of  such  termination  or 
non-renewal. 

(2)  State  the  name,  address  and 
principal  occupation  of  the  principal 
executive  officer  and  each  director  or 
general  partner  of  the  investment 
adviser. 

Instruction.  If  the  investment  adviser  is  a 
partnership  with  more  than  ten  general 
partners,  name: 

(i)  .The  general  partners  with  the  five 
largest  economic  interests  in  the  partnership, 
and,  if  different,  those  general  partners 
comprising  the  management  or  executive 
committee  of  the  partnership  or  exercising 
similar  authority; 

(ii)  The  general  partners  with  significant 
management  responsibilities  relating  to  the 
fund. 

(3)  State  the  names  and  addresses  of 
all  Parents  of  the  investment  adv-iser 
and  show  the  basis  of  control  of  the 
investment  adviser  and  each  Parent  by 
its  immediate  Parent. 

Instructions.  1.  If  any  person  named  is  a 
corporation,  include  the  percentage  of  its 
voting  securities  owned  by  its  immediate 
Parent. 

2.  If  any  person  named  is  a  partnership, 
name  the  general  partners  having  the  three 
largest  partnership  interests  (computed  by 
whatever  method  is  appropriate  in  the 
particular  case). 

(4)  If  the  investment  adviser  is  a 
corporation  and  if,  to  the  knowledge  of 
the  persons  making  the  solicitation  or 
the  persons  on  whose  behalf  the 
solicitation  is  made,  any  person  not 
named  in  answer  to  paragraph  (c)(3)  of 
this  Item  22  owns,  of  record  or 
beneficially,  ten  percent  or  more  of  the 
outstanding  voting  securities  of  the 
investment  adviser,  indicate  that  fact 
and  state  the  name  and  address  of  each 
such  person. 

(5)  Name  each  officer  or  director  of 
the  Fimd  who  is  an  officer,  employee. 


director,  general  partner  or  shareholder 
of  the  investment  adviser.  As  to  any 
officer  or  director  who  is  not  a  director 
or  general  partner  of  the  investment 
adviser  and  who  owns  securities  or  has 
any  other  material  direct  or  indirect 
interest  in  the  investment  adviser  or  any 
other  person  controlling,  controlled  by 
or  under  common  control  with  the 
investment  adviser,  describe  the  nature 
of  such  interest. 

(6)  Describe  briefly  and  state  the 
approximate  amount  of,  where 
practicable,  any  material  interest,  direct 
or  indirect,  of  any  director  of  the  Fund 
in  any  material  transactions  since  the 
beginning  of  the  most  recently 
completed  fiscal  year,  or  in  any  material 
proposed  transactions,  to  which  the 
investment  adviser  of  the  Fund,  any 
Parent  or  Subsidiary  of  the  investment 
adviser  (other  than  another  Fimd),  or 
any  Subsidiary  of  the  Parent  of  such 
entities  v/as  or  is  to  be  a  party. 

Instructions.  1.  Include  the  name  of  each 
person  whose  interest  in  any  transaction  is 
described  and  the  nature  of  the  relationship 
by  reason  of  which  such  interest  is  required 
to  be  dsscribed.  Where  it  is  not  practicable 
to  state  the  approximate  amount  of  the 
interest,  indicate  the  approximate  amount 
involved  in  the  transaction. 

2.  As  to  any  transaction  involving  the 
purchase  or  sale  of  assets  by  or  to  the 
•investment  adviser,  state  the  cost  of  the 
assets  to  the  purchaser  and  the  cost  thereof 
to  the  seller  if  acquired  by  the  seller  within 
two  years  prior  to  the  transaction. 

3.  If  the  interest  of  any  p>erson  arises  from 
the  position  of  the  person  as  a  partner  in  a 
partnership,  the  propwrtionate  interest  of 
such  person  in  transactions  to  which  the 
partnership  is  a  p)arty  need  not  be  set  forth, 
but  state  the  amount  involved  in  the 
transaction  with  the  partnership. 

4.  No  information  need  be  given  in 
response  to  this  paragraph  (c)(6)  of  Item  22 
with  respect  to  any  transaction  that  is  not 
related  to  the  business  or  operations  of  the 
Fund  and  to  which  neither  the  Fund  nor  any 
of  its  Parents  or  Subsidiaries  is  a  party. 

(7)  Disclose  any  financial  condition  of 
the  investment  adviser  that  is 
reasonably  likely  to  impair  the  financial 
ability  of  the  adviser  to  fulfil  its 
commitment  to  the  fund  under  the 
proposed  investment  advisory  contract. 

(8)  Describe  the  nature  of  the  action 
to  be  taken  on  the  investment  advisory 
contract  and  the  reasons  therefor,  the 
terms  of  the  contract  to  be  acted  upon, 
and,  if  the  action  is  an  amendment  to, 
or  a  replacement  of,  an  investment 
advisory  contract,  the  material 
differences  between  the  current  and 
proposed  contract. 

(9)  If  a  change  in  the  investment 
advisory  fee  is  sought,  state: 

(i)  The  aggregate  amount  of  the 
investment  adviser's  fee  during  the  last 
year; 


(ii)  The  amoimt  that  the  adviser 
would  have  received  had  the  proposed 
fee  been  in  effect;  and 

(iii)  The  difference  between  the 
aggregate  amoimts  stated  in  response  to 
paragraphs  (i)  and  (ii)  of  this  item  (c)(9) 
as  a  percentage  of  the  amoimt  stated  in 
response  to  paragraph  (i)  of  this  item 
(c)(9). 

(10)  If  the  investment  adviser  acts  as 
such  with  respect  to  any  other  Fund 
having  a  similar  investment  objective, 
identify  and  state  the  size  of  such  other 
Fund  and  the  rate  of  the  investment 
adviser's  compensation.  Also  indicate 
for  any  Fund  identified  whether  the 
investment  adviser  has  waived, 
reduced,  or  otherwise  agreed  to  reduce 
its  compensation  under  any  appUcable 
contract. 

Instruction.  Furnish  the  information  in 
response  to  this  paragraph  (c)(10)  of  Item  22 
in  tabular  form. 

(11)  Discuss  in  reasonable  detail  the 
material  factors  and  the  conclusipns 
with  respect  thereto  which  form  the 
basis  for  the  recommendation  of  the 
board  of  directors  that  the  shareholders 
approve  an  investment  advisory 
contract.  If  apphcable,  include  a 
discussion  of  any  benefits  derived  or  to 
be  derived  by  the  investment  adviser 
from  the  relationship  with  the  Fund 
such  as  soft  dollar  arrangements  by 
which  brokers  provide  research  to  the 
Fimd  or  its  investment  adviser  in  return 
for  allocating  fund  brokerage. 

Instruction.  Conclusory  statements  or  a  list 
of  factors  will  not  be  considered  sufficient 
disclosure.  The  discussion  should  relate  the 
factors  to  the  specific  circumstances  of  the 
fund  and  the  investment  advisory  contract 
for  which  approval  is  sought. 

(12)  Describe  any  arrangement  or 
understanding  made  in  connection  with 
the  proposed  investment  advisorj' 
contract  with  respect  to  the  composition 
of  the  board  of  directors  of  the  Fund  or 
the  investment  adviser  or  with  respect 
to  the  selection  or  appointment  of  any 
person  to  any  office  wi\h  either  such 
company. 

(13)  For  the  most  recently  completed 
fiscal  year,  state: 

(i)  TTie  aggregate  amount  of 
commissions  paid  to  any  Affiliated 
Broker:  and 

(ii)  The  percentage  of  the  Fund's 
aggregate  brokerage  commissions  paid 
to  any  such  Affiliated  Broker. 

Instruction.  Identify  each  Affiliated  Broker 
and  the  relationships  that  cause  the  broker  to 
be  an  Affiliated  Broker. 

(14)  Disclose  the  amount  of  any  fees 
paid  by  the  Fund  to  the  investment 
adviser,  its  affihated  persons  or  any 
affiliated  person  of  such.person  during 
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the  most  recent  fiscal  year  for  services 
provided  to  the  Fund  (other  than  under 
the  investment  advisory  contract  or  for 
brokerage  commissions).  State  whether 
these  services  will  continue  to  be 
provided  after  the  investment  advisory 
contract  is  approved. 

(d)  Approval  of  distribution  plan.  If 
action  is  to  be  taken  with  respect  to  a 
Distribution  Plan,  include  the  follovdng 
information  in  the  proxy  statement. 

Instruction.  Furnish  information  on  a 
prospective  basis  to  the  extent  applicable. 

(1)  Describe  the  nature  of  the  action 
to  be  taken  on  the  Distribution  Plan  and 
the  reason  therefor,  the  terms  of  the 
Distribution  Plan  to  be  acted  upon,  and, 
if  the  action  is  an  amendment  to,  or  a 
replacement  of,  a  Distribution  Plan,  the 
material  differences  between  the  current 
and  proposed  Distribution  Plan. 

(2)  If  the  Fund  has  a  Distribution  Plan 
in  effect: 

(i)  Provide  the  date  that  the 
Distribution  Plan  was  adopted  and  the 
date-of  the  last  amendment,  if  any; 

(ii)  Disclose  the  persons  to  whom 
payments  may  be  made  under  the 
Distribution  Plan,  the  rate  of  the 
distribution  fee  and  the  purposes  for 
which  such  fee  may  be  used; 

(iii)  Disclose  the  amount  of 
distribution  fees  paid  by  the  Fund 
pursuant  to  the  plan  during  its  most 
recent  fiscal  year,  both  in  the  aggregate 
and  as  a  percentage  of  the  Fund's 
average  net  assets  during  the  period; 

(iv)  Disclose  the  name  of,  and  the 
amount  of  any  pajmients  made  under 
the  Distribution  Plan  by  the  Fund 
during  its  most  recent  fiscal  year  to,  any 
person  who  is  an  affiliated  person  of  the 
Fund,  its  investment  adviser,  principal 
underwriter,  or  Administrator,  an 
affiliated  person  of  such  person,  or  a 
person  that  during  the  most  recent  fiscal 
year  received  10%  or  more  of  the 
aggregate  amount  paid  under  the 
Distribution  Plan  by  the  Fund; 

(v)  Describe  any  action  taken  with 
respect  to  the  Distribution  Plan  since 
the  beginning  of  the  Fund's  most  recent 
fiscal  y<=ar  by  the  board  of  directors  of 
the  Fund;  and 

(vi)  If  a  Distribution  Plan  was  or  is  to 
be  terminated  or  not  renewed  for  any 
reason,  state  the  date  or  prospective  date 
of  such  termination  or  non-renewal, 
identify  the  parties  involved,  and 
describe  the  circumstances  of  such 
termination  or  non-renewal. 

(3)  Describe  briefly  and  state  the 
approximate  amount  of,  where 
practicable,  any  material  interest,  direct 
or  indij«ct,  of  any  director  or  nominee 
for  election  as  a  director  of  the  Fund  in 
any  material  transactions  since  the 
begimiing  of  the  most  recently 
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completed  fiscal  year,  or  in  any  material 
proposed  transactions,  to  which  any 
person  identified  in  response  to  Item 
22(d)(2)(iv)  was  or  is  to  be  a  party. 

Instructions.  1.  Include  the  name  of  each 
person  whose  interest  in  any  transaction  is 
described  and  the  nature  of  the  relationship 
by  reason  of  which  such  interest  is  required 
to  be  described.  Where  it  is  not  practicable 
to  state  the  approximate  amount  of  the 
interest,  indicate  the  approximate  amount 
involved  in  the  transaction. 

2.  As  to  any  transaction  invoking  the 
purchase  or  sale  of  assets,  state  the  cost  of  the 
assets  to  the  purchaser  and  the  cost  thereof 

to  the  seller  if  acquired  by  the  seller  within 
two  years  prior  to  the  transaction. 

3.  If  the  interest  of  any  person  arises  from 
the  position  of  the  person  as  a  partner  in  a 
partnership,  the  proportionate  interest  of 
mch  person  in  transactions  to  which  the 
partnership  is  a  party  need  not  be  set  forth 
Jut  state  the  amount  involved  in  the 
Tansaction  with  the  partnership. 

4.  No  information  need  be  given  in 
response  to  this  paragraph  (d)(3)  of  Item  22 
Mrith  respect  to  any  transaction  that  is  not 
'elated  to  the  business  or  operations  of  the 
Pund  and  to  which  neither  the  Fund  nor  any 
>f  its  Parents  or  Subsidiaries  is  a  party. 

(4)  Discuss  in  reasonable  detail  the 
material  factors  and  the  conclusions 
ivith  respect  thereto  which  form  the 
jasis  for  the  conclusion  of  the  board  of 
directors  that  there  is  a  reasonable 
ikelihood  that  the  proposed 
!)istribution  Plan  (or  amendment 
hereto)  will  benefit  the  Fund  and  its 
shareholders. 

Instruction.  Conclusory  statements  or  a  list 
)f  factors  will  not  be  considered  sufficient 
jisclosuro. 

14.  By  amending  §  240.14C-3  to  revise 
the  introductory  text  of  paragraph  (a) 
ind  to  remove  and  to  reserve  paragraph 
a)(2)  (the  Note  remains  unchanged)  to 
i«ad  as  follows: 

f240.14c-3    Annual  report  to  be  fumtelied 
lecurity  holders. 

(a)  If  the  information  statement  relates 
to  an  annual  (or  special  meeting  in  Ueu 
of  the  annual)  meeting,  or  written 
consent  in  Ueu  of  such  meeting,  of 
security  holders  at  which  directors  of 
the  registrant,  other  than  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940,  are  to 
}e  elected,  it  shall  be  accompanied  or 
preceded  by  an  annual  report  to  security 
lolders: 


»ART  27(V-GENERAL  RULfS  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

15.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 


Autherity:  IS  U.S.C  80a-l  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted; 


16.  By  amending  §  270.20a-l  to  revise 
■  the  first  sentence  of  paragraph  (a)  and  to 

remove  paragraph  (c)  (the  instruction 
remains  unchanged)  to  read  as  follows: 

§  270.20a-1    SoltcHatk>n  of  proxies, 
consents,  and  authorizations. 

(a)  No  person  shall  solicit  or  permit 
the  use  of  his  or  her  name  to  solicit  any 
proxy,  consent,  or  authorization  with 
respect  to  any  security  issued  by  a 
registered  Fund,  except  upon 
compliance  with  Regulation  14A 

(§  240.14a-l  of  this  chapter).  Schedule 
14A  (§  240.14a-101  of  this  chapter),  and 
all  other  rules  and  regulations  adopted 
pursuant  to  Section  14(a)  of  the 
Securities  Exchange  Act  of  1934  that 
would  be  applicable  to  such  solicitation 
if  it  were  made  in  respect  of  a  security 
registered  pursuant  to  Section  12  of  the 
SecuritiesExchange  Act  of  1934.  *  *  * 

•  *        *        •        * 

17.  By  removing  and  reserving 
§  270.20a-2,  §  270.20a-3,  and 

§  270.20a-4. 

18.  By  amending  §  270.30d-l  to 
redesignate  paragraphs  (b),  (c),  and  (d) 
as  paragraphs  (c),  (d),  and  (e)  and  to  add 
paragraph  (b)  to  read  as  follows: 

§270.30d-1    Reports  to  stockholders  of 
management  compantes. 

*  •        •        •        « 

(b)  If  any  matter  was  submitted  during 
the  period  covered  by  the  shareholder 
report  to  a  vote  of  shareholders,  through 
the  solicitation  of  proxies  or  otherwise, 
furnish  the  following  information: 

(1)  The  date  of  the  meeting  and 
whether  it  was  an  annual  or  special 
meeting. 

(2)  If  the  meeting  involved  the 
election  of  directors,  the  name  of  each 
director  elected  at  the  meeting  and  the 
name  of  each  other  director  whose  term 
of  office  as  a  director  continued  after  the 
meeting. 

(3)  A  brief  description  of  each  matter 
voted  upon  at  the  meeting  and  the 
number  of  votes  cast  for,  against  or 
withheld,  as  well  as  the  number  of 
abstentions  and  broker  non-votes  as  to 
each  such  matter,  including  a  separate 
tabulation  with  respect  to  each  matter  or 
nominee  for  office. 

Instruction.  The  solicitation  of  any 
authorization  or  consent  (other  than  a  proxy 
to  vote  at  a  shareholders'  meeting)  with 
respect  to  any  matter  shall  be  deemed  a 
submission  of  such  matter  to  a  vote  of 
shareholders  within  the  meaning  of  this 
paragraph  (b). 


PART  23»— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

19.  The  authority  citations  following 
§§  239.14  and  239.15A  are  removed. 

20.  The  authority  citation  for  Part  274 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j,  77s, 
78c(b),  781,  78m,  78n,  78o(d),  80a-8,  80a-24. 
and  80a-29,  unless  otherwise  noted. 

21.  The  authority  citations  following 
*?§  274.11,  274. IIA,  274.11a-l,  274.51, 
and  274.101  are  removed. 


22.  By  amending  Item  14  of  Form  N- 
lA  (referenced  in  §§  239.15A  and 
274. IIA)  to  revise  the  caption  for 
Column  (1)  in  the  table  in  paragraph  (a) 
to  read  "Name,  Address,  and  Age",  to 
add  an  instruction  following  paragraph 
(b),  and  to  revise  paragraph  (c)  to  read 
as  follows: 

Note:  The  text  of  Form  N-l  A  does  not  and 
these  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 
Form  N-lA 
»         «         •         •         * 

Item  14.  Management  of  the  Fund 
•         *         *         »         » 

(b)«     •     • 

Instruction:  Where  the  positions  held  are 
the  same  positions  with  two  or  more 

Compensation  Table 


registered  investment  companies  that  are  part 
of  a  "Fund  Complex"  as  that  term  is  defined 
in  Item  22(a)  of  Schedule  14A  under  the 
Exchange  Act,  the  Registrant  may,  rather  than 
listing  each  Registrant,  identify  the  Fund 
Complex  and  provide  the  number  of  such 
positions  held  by  the  identified  persons. 

(c)  Provide  the  following  information 
for  all  directors  of  the  Registrant,  all 
members  of  the  advisory  board  of  the 
Registrant,  and  for  each  of  the  three 
highest  paid  executive  officers  or  any 
affiliated  person  of  the  Registrant  with 
aggregate  compensation  from  the 
Registrant  for  the  most  recently 
completed  fiscal  year  in  excess  of 
$60,000  ("Compensated  Persons"). 

(1)  Furnish  the  information  required 
by  the  following  table: 


(1) 

Name  of  person, 

position 


<2) 

Aggregate  compensation 

from  registrant 


(3) 


Pension  or  retirement  ben- 
efits accrued  as  part  of 
fund  expenses 


(4) 

Estimated  annual  t)enefits 

upon  retirement 


(5) 
Total  compensation  from 
registrant  and  fund  com- 
plex paid  to  directors 


Instructions.  1.  For  column  (1).  indicate,  if 
necessary,  the  capacity  in  which  the 
remuneration  is  received.  For  Compensated 
Persons  that  are  directors  of  the  Registrant, 
compensation  is  amounts  received  for  service 
as  a  director. 

2.  If  the  R^istrant  has  not  completed  its 
first  full  year  since  its  organization,  furnish 
the  information  for  the  current  fiscal  year, 
estimating  future  payments  that  would  be 
made  pursuant  to  an  existing  agreement  or 
understanding.  Disclose  in  a  footnote  to  the 
Compensation  Table  the  period  for  which  the 
information  is  furnished. 

3.  Include  in  column  (2)  amounts  deferred 
at  the  election  of  the  Compensated  Person, 
whether  pursuant  to  a  plan  established  under 
Section  401(k)  of  the  Internal  Revenue  Code 
|26  U.S.C.  401(k)l  or  otherwise,  for  the  fiscal 
year  in  which  earned.  Disclose  in  a  footnote 
to  the  Compensation  Table  the  total  amount 
of  deferred  compensation  (including  interest) 
payable  to  or  accrued  for  any  Compensated 
Person. 

4.  Include  in  columns  (3)  and  (4)  all 
pension  or  retirement  benefits  proposed  to  be 
paid  under  any  existing  plan  in  the  event  of 
retirement  at  normal  retirement  date,  directly 
or  indirectly,  by  the  Registrant,  any  of  its 
subsidiaries,  or  other  investment  companies 
in  the  Fund  Complex.  Omit  column  (4) 
where  retirement  benefits  are  not 
determinable. 

5.  For  any  defined  benefit  or  actuarial  plan 
under  which  benefits  are  determined 
primarily  by  final  compensation  (or  average 
final  compensation)  and  years  of  service, 
provide  the  information  required  in  column 
(4)  in  a  separate  table  showing  estimated 
annual  benefits  payable  upon  retirement 
(including  amounts  attributable  to  any 
defined  benefit  supplementary  or  excess 
pension  award  plans)  in  specified 
compensation  and  years  of  service 
classifications.  Also  provide  the  estimated 


credited  years  of  service  for  each 
Compensated  Person. 

6.  Include  in  column  (5)  only  aggregate 
compensation  paid  to  a  director  for  service 
on  the  board  and  all  other  boards  of 
investment  companies  in  a  Fund  Complex 
specifv'ing  the  number  of  such  other 
investment  companies. 

(2)  Describe  briefly  the  material 
provisions  of  any  pension,  retirement, 
or  other  plan  or  any  arrangement  other 
than  fee  arrangements  disclosed  in 
paragraph  (1)  pursuant  to  which  the 
Compensated  Persons  are  or  may  be 
compensated  for  any  services  provided, 
including  amounts  paid,  ifany,  to  the 
Compensated  Person  under  any  such 
arrangements  during  the  most  recently 
completed  fiscal  year.  Specifically 
include  the  criteria  used  to  determine 
amounts  payable  imder  the  plan,  the 
length  of  service  or  vesting  period 
required  by  the  plan,  the  retirement  age 
or  other  event  which  gives  rise  to 
payments  under  the  plan,  and  whether 
the  payment  of  benefits  is  secured  or 
funded  by  the  Registrant. 
*        *        •        «        * 

23.  By  amending  Item  23  of  For.Ti  N- 
lA  (referenced  in  §§  239.15A  and 
274. IIA)  to  remove  the  "and"  at  the  end 
of  Instructions  (4)(ii)  and  (5)(ii),  to 
remove  the  period  at  the  end  of 
Instructions  4(iii)  and  5(iii)  and  to  add 
in  its  place  ";  and",  and  to  add 
Instructions  4(iv)  and  5(iv)  to  read  as 
follows: 

Form  N-l  A 


Item  23.  Financial  Statements 


Instructions 


(iv)  the  information  concerning 
changes  in  and  disagreements  with 
accountants  and  on  accounting  and 
financial  disclosure  required  by  Item 
304  of  Regulation  S-K  (§229.304  of  this 
chapter). 

5.  *   •   » 

(v)  the  information  concerning 
changes  in  and  disagreements  with 
accountants  and  on  accounting  and 
financial  disclosure  required  bv  Item 
304  of  Regulation  S-K  (§229.304  of  this 
chapter). 

24.  By  amending  Item  18  of  Form  N- 
2  (referenced  in  §§  239.14  and  274.11a- 
1)  to  revise  the  caption  for  Column  (1) 
in  the  table  in  paragraph  1  to  read     * 
"Name.  .Address,  and  Age",  to  add  an 
instruction  following  paragraph  2,  and 
to  revise  paragraph  4  to  read  as  follows: 

Note:  The  text  of  Form  .N'-2  does  not  and 
these  ameri'Jmerts  vv:i!  not  appear  in  the 
Code  of  Ff'dera!  Regulations. 

Fomi  \-2 

»         «         •         •         . 

Item  18.  .Management 


Instruction:  Where  the  positions  held  are 
the  same  positions  with  two  or  more 
registered  investment  companies  that  are  part 
of  a  "Fund  Complex"  as  that  term  is  defined 
in^tem  22(a)  of  Schedule  14.^  under  the 
&«:hange  .^ct.  the  Registrant  may.  rather  than 


UMI 


listing  each  fund,  identify  the  Fund  Qunplex 
and  provide  the  number  of  positions  held  by 
the  identified  persons. 

3.  •  *  * 

4. Provide  the  following  for  all 
directors  of  the  Registrant,  all  members 
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af  the  advisory  board  of  the  Registrant, 
ind  for  each  of  the  three  highest  paid 
jxecutive  officers  or  any  affiliated 
lerson  of  the  Registrant  with  aggregate 
:ompensation  from  the  Registrant  for 

Compensation  Table 


(1) 

Name  of  person, 
position 


(2) 

Aggregate  comperfsation 

from  fund 


Instructions.  1.  For  column  (1),  indicate,  if 
necessary,  the  capacity  in  which  the 
remuneration  is  received.  For  Compensated 
Persons  that  are  directors  of  the  Registrant, 
compensation  is  amounts  receivedTor  service 
as  a  director. 

2.  If  the  Registrant  has  not  completed  its 
first  full  year  since  its  organization,  furnish 
the  information  for  the  current  fiscal  year, 
estimating  futxire  pajmients  that  would  be 
made  pursuant  to  an  existing  agreement  or 
understanding.  Disclose  in  a  footnote  to  the 
Compensation  Table  the  period  for  which  the 
information  is  furnished. 

3.  Include  in  column  (2j  amounts  deferred 
at  the  election  of  the  Compensated  Person, 
whether  pursuant  taa  plan  established  under 
Section  401(k]  of  the  Internal  Revenue  Code 
(26  U.S.C.  401(k)l  or  otherwise  for  the  fiscal 
year  in  which  earned.  Disclose  in  a  footnote 
to  the  Compensation  Table  the  total  amount 
of  deferred  compensation  (including  interest) 
payable  to  or  accrued  for  any  Compensated 
Person. 

4.  Include  in  columns  (3)  and  (4)  all 
[>ension  or  retirement  beneHts  profwsed  to  be 
paid  under  any  existing  plan  in  the  event  of 
retirement  at  normal  retirement  date,  directly 
or  indirectly,  by  the  Registrant,  any  of  its 
subsidiaries,  or  other  companies  in  the  Fund 
Complex.  Omit  column  (4)  where  retirement 
benefits  are  not  determinable. 

5.  For  any  defined  benefit  or  actuarial  plan 
under  which  benefits  are  determined 
primarily  by  final  compensation  (or  average 
filial  comfiensation)  and  years  of  service, 
provide  the  information  required  in  column 
(4)  in  a  separate  table  showing  estimated 
annual  l)enefits  payable  u{X)n  retirement 
(including  amounts  attributable  to  any 
defined  benefit  supplementary  or  excess 
pension  award  plans)  in  specified 
compensation  and  years  of  service 
classifioitions.  Also  provide  the  estimated 
credited  years  of  service  for  eac  h 
Compensated  Person. 

6.  Include  in  column  (5)  only  aggregate 
compensation  paid  to  a  director  for  service 
on  the  board  and  all  other  boards  of 
investment  companies  in  a  Fund  Complex 
specifying  the  number  of  such  other 
investment  companies. 


the  most  recently  completed  Cscal  year 
in  excess  of  $60,000  ("Compensated 
Persons"). 

(a)  Furnish  the  information  required 
by  the  following  table: 


(3) 

Pension  or  retirement  ben- 

efits  accrued  as  part  of 

fund  expenses 


(4) 

Estimated  arviual  benefits 

upon  retirement 


(5) 

Total  compensation  from 

furKl  and  fund  complex 

paid  to  directors 


(b)  Describe  briefly  the  material 
provisions  of  any  pension,  retirement, 
}r  other  plan  or  any  arrangement  other 
than  fee  arrangements  disclosed  in 
laragrapb  (a)  pursuant  to  which 
Compensated  Persons  are  or  may  be 
compensated  for  any  services  provided, 
including  amounts  paid,  if  any,  to  the 
Compensated  Person  under  any  such 
arrangements  during  the  most  recently 
completed  fiscal  year.  Specifically 
include  the  criteria  used  to  determine 
amounts  payable  imder  the  plan,  the 
length  of  service  or  vesting  period 
required  by  the  plan,  the  retirement  age 
or  other  event  which  gives  rise  to 
payments  under  the  plan,  and  whether 
the  payment  of  benefits  is  secured  or 
funded  by  the  Registrant. 

(c)  VVitn  respect  to  each  Compensated 
Person,  business  development 
companies  shall  include  the  information 
required  by  Items  402(b)(2)(iv)  and 
402(c)  of  Regulation  S-K 

(§§  229.402(b)(2)(iv)  and  229.402(c)). 
*        •        »        * 

25.  By  amending  Item  23  of  Form  N- 
2  (referenced  in  §§  239.14  and  274.11a- 
1)  to  remove  the  "and"  at  the  end  of 
Instructions  (4)(b)  and  (5)(b),  to  remove 
the  period  at  the  end  of  Instructions  4(c) 
and  5(c)  and  to  add  in  its  place  ";  and", 
and  to  add  Instructions  4(d)  and  5(d)  to 
read  as  follows: 

Form  N'-2 

«        *        »        •        » 

Item  23.  Financial  Statements 

*        •        •        *         * 

Instructions 


4  *   »   * 

*  *  s 

(d)  the  information  concerning 
changes  in  and  disagreements  with 
accountants  and  on  accounting  and 
financial  disclosure  required  by  Item 


304  of  Regulation  S-K  (§  229.304  of  thi<= 
chapter). 

5.  *   *   * 

(d)  the  information  concerning 
changes  in  and  disagreements  with 
accountant  and  on  accounting  and 
financial  disclosure  required  by  Item 
304  of  Regulation  S-K  (§  239.304  of  this 
chapter). 

26.  By  amending  Item  20  of  Form  N- 
3  (referenced  in  §§239.1 7a  and  274.11b) 
to  revise  the  caption  for  Column  (1)  in 
the  table  in  paragraph  (a)  to  read 
"Name,  Address,  and  Age",  to  add  an 
instruction  following  paragraph  (b),  and 
to  revise  paragraph  (c)  to  read  as 
follows: 

Note:  The  text  of  Form  N-3  does  not  and 
these  amendments  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-3 


Item  20.  Management 

*  <r  *  *  * 

(b)«     •     • 

Instruction:  Where  the  positions  held  arc 
the  same  positions  with  two  or  more 
registered  investment  companies  that  are  part 
of  a  "Fund  Complex"  as  that  term  is  defined 
in  Item  22(a)  of  Schedule  14A  under  the 
Exchange  Act,  the  Registrant  may.  rather  than 
listing  each  investment  company,  identify 
the  Fund  Complex  and  provide  the  number 
of  positions  held  by  the  identified  persons. 

(c)  Provide  the  following  information 
for  all  directors  of  the  Registrant,  all 
members  of  the  advisory  board  of  the 
Registrant,  and  for  each  of  the  three 
highest  paid  executive  officers  or  any 
affiliated  person  of  the  Registrant  with 
aggregate  compensation  from  the 
Registrant  for  the  most  recently 
completed  fiscal  year  in  excess  of 
$60,000  ( 'Compensated  Persons'). 

(1)  Furnish  the  information  required 
by  the  following  table: 
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COMPENSATION  TABLE 


Name  of  person, 

position 


(2) 

Aggregate  compensation 

from  registrani 


(3) 


Pension  or  retirement  berv 

efits  accrued  as  part  of 

fund  expenses 


Estimated  annual  benefSs 
upon  retiremerrt 


(5) 

Total  compensation  from 

registrant  and  fund  corrv 

ptex  paid  to  directors 


Instructions.  1.  For  column  (1),  indicate,  if 
necessary,  the  rapacity  in  which  the 
remuneration  is  received.  For  Compensated 
Persons  that  are  directors  of  the  Registrant, 
compensation  is  amounts  received  for  service 
as  a  director. 

2.  If  the  Registrant  has  not  completed  its 
first  full  year  since  Its  organization,  furnish 
the  information  for  the  current  fiscal  year, 
estimating  future  payments  that  would  be 
made  pursuant  to  an  existing  agreement  or 
understanding.  Disclose  in  a  footnote  to  the 
Compensation  Table  the  period  ft»  which  the 
information  is  furnished. 

3.  Include  in  column  (2)  amounts  def«rr«d 
at  the  election  of  the  Compensated  Person, 
whether  pursuenf  to  a  plan  established  under 
Section  401  (kl  of  the  Internal  Revenue  Code 
(26  U.S.C  40llkll  or  otherwise  for  the  fiscal 
year  in  which  earned.  Disclose  in  a  footnote 
to  the  Compensation  Table  the  total  amount 
of  deferred  compensation  (including  interest) 
payable  to  or  accrued  for  any  Compensated 
Person. 

4.  Include  in  columns  (3)  and  (4)  all 
pension  or  retirement  benefits  proposed  to  be 
paid  under  any  existing  plan  in  the  event  of 
retirement  at  normal  retirement  date,  directly 
or  indirectly,  by  the  Registrant,  any  of  its 
subsidiaries,  or  any  other  companies  in  the 
Fund  Complex.  Oiiut  cohimn  (4)  where 
retirement  benefits  are  not  determinable. 

5.  For  any  defined  benefit  or  actuarial  plan 
uixier  which  benefits  are  determined 
primarily  by  final  compensation  (or  average 
final  compensation)  and  years  of  service, 
provide  the  information  required  in  column 
(4)  in  3  separate  table  showing  estimated 
annua!  benefits  payable  upon  retirement 
(including  amounts  attributable  to  any 
defined  benefit  supplementary  or  excess 
pension  award  plans)  in  specified 


c:>nipensatioD  and  years  of  service 
classifications.  Also  provide  the  estimated 
credited  years  of  service  for  each 
Compensated  Person. 

6.  Include  in  column  (5)  only  aggregate 
compensation  paid  to  a  director  for  service 
on  the  board  and  all  other  boards  of  related 
Funds  in  a  Fund  Complex  specifying  the 
number  of  such  other  Funds. 

7.  No  information  is  required  to  be 
provided  concerning  the  officers  of  the 
sponsorJn;^  insurance  company  who  are  not 
directly  or  indirectly  engaged  in  activities 
ryiated  to  the  separate  account. 

(2)  Describe  briefly  the  material 
provisions  of  any  pension,  retirement, 
or  other  plan  or  any  arrangement  other 
than  fee  arrangements  disclosed  in 
paragraph  (1)  pursuant  to  which 
Compensated  Persons  are  or  may  be 
compensated  for  any  services  provided, 
including  amounts  paid,  if  any.  to  the 
Compiensated  Person  under  any  such 
arrangements  during  the  most  recently 
completed  fiscal  year.  Specifically 
include  the  criteria  used  to  determine 
amounts  payable  under  the  plan,  the 
length  of  service  or  vesting  period 
required  by  the  plan,  the  retirement  age 
or  other  event  which  gives  rise  to 
payments  imder  the  plan,  and  whether 
the  payment  of  benefits  is  seciired  or 
funded  by  the  Registrant 
•        •        •        •        • 

27.  By  amending  Item  27  of  Form  N- 
3  (referenced  in  §§  239.17a  and  274.11b) 
to  remove  the  "and"  at  the  end  of 
Instructions  4(ii)  and  5(ii)  to  paragraph 

Appendix.— Comparative  Fee  Table 


(a),  to  remove  the  period  at  the  end  of 
Instructions  4(iii)  and  5(iii)  to  paragraph 
(a)  and  to  add  at  the  end  of  the 
Instructions  ";  and",  and  to  add 
Instructions  4(iv)  and  5(iv)  to  read  as 
follows: 

Form  N-3 


Item  27.  Financial  Statements 


Instructions 


(iv)  thr;  information  concerning 
changes  in  and  disagreements  with 
accountants  and  on  accounting  and 
financial  disclosure  required  by  Item 
304  of  Regulation  S-K  (§229.304  of  this 
chapter). 

5.  •  •   • 

(iv)  the  information  concerning 
changes  in  and  disagreements  with 
accountants  and  on  accounting  and 
financial  disclosure  required  by  Item 
304  of  Regulation  S-K  (§229.304  of  this 
chapter). 

Dated:  October  13, 1994. 
By  the  Commission. 
Margaret  H.  McFariand, 

Deputy  Secretary.   ■» 

Note:  This  appendix  to  the  preamble  will 
not  appear  in  the  Code  of  Federal 
Regulations. 


Annual  fund  operating  expenses  (as  a  percentage  of  average  net  assets) 


Management  fee -  ., 

12b-l  fees  , 

Other  exper^ses 

Total  fund  operating  expenses  


Existing  tee 
(percent) 


0.52 

None 

0.20 


0.72 


Proposed 

tee  (per- 
cent) 


0.75 

None 

020 


0.95 


Example 

The  following  illustrafes  the  expenses  on  a  Sl.OOO  investment  under  the  existing  and  proposed  fees  and  the  expenses  staled- 
above,  assuming  (1)  a  5%  annual  return  and  (2)  redemption  at  the  end  of  each  time  period:  ^^  "penses  staieo 


Existing  fee  ... 
Proposed  fee 


1  year 


S8 

10 


3  years 


$24 
31 


5  years 


S42 
55 


10  years 


^5 
125 
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The  purpose  of  this  example  and  the 
table  is  to  assist  investors  in 
understanding  the  various  costs  and 
expenses  of  investing  in  shares  of  the 
Fund.  The  example  above  should  not  be 
considered  a  representation  of  past  or 
future  expenses  of  the  Fimd.  Actual 
expenses  may  vary  firom  year  to  year 
and  may  be  higher  or  lower  than  those 
shovm  above. 

IFR  Doc.  94-25813  Filed  10-18-94;  8:45  am] 
BtLUNO  CODE  8010-01-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1601 

706  Agencies;  Durham  (NC)  Human 
Relations  Commission 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Final  rule. 

summary:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  designating  certain  State  and 
local  fair  employment  practices  agencies 
(706  Agencies)  so  that  they  may  handle 
emplo}'ment  discrimination  charges 
within  their  jurisdictions.  Publication  of 
this  amendment  effectuates  the 
designation  of  the  Diu-ham  (NC)  Human 
Relations  Commission. 
EFFECTIVE  DATE:  October  19.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Boyce  Nolan,  Equal  Employment 
Opportunity  Commission,  Office  of 
Program  Operations,  Charge  Resolution 
Review  Program,  1801  L  Street  NW.. 
Washington,  DC  2050^'!  Telephone  (202) 
663-4856. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure,  Equal  employment 
opportunity,  Intergovernmental    <= 
relations. 

Accordingly,  title  29,  chapter  XIV. 
part  1601  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1601— PROCEDURAL 
REGULATIONS 

1.  The  authority  citation  for  part  1601 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2000e  to  2000e-17;  42 
U.S.C  12111  to  12117. 

2.  Section  1601.74(a)  is  amended  by 
adding  in  alphabetical  order  the 
following  agency:  §  1601.74  Designated 
and  notice  agencies. 

(a)*  *  * 


hirham  (NC)  Hiunan  Relations  , 
Commission 

•        *       *       • 

Signed  at  Washington,  DC,  this  14th  day  of 
ktober  1994. 

For  the  Commission. 
ames  H.  Troy, 

director.  Office  of  Program  Operations. 
FR  Doc.  94-25878  Filed  10-18-94:  8:45  am] 
ILUNQ  CODE  SrStMtl-M 


>EPARTMENT  OF  EDUCATION 
4  CFR  Part  685 
UN  1840-AC11 

■ederal  Direct  Student  Loan  Program 

iGENCY:  Department  of  Education. 
hCTION:  Final  Standards,  Criteria,  and 
'rocedures,  compliance  with 
nformation  collection  requirements. 


iUMMARY:  The  Secretary  amends  the 
inal  Standards,  Criteria,  and  Procedures 
mder  the  Federal  Direct  Student  Loan 
Direct  Loan)  Program  to  add  the  Office 
)f  Management  and  Budget  (0MB) 
lontrol  numbers  to  certain  sections  of 
he  Standards,  Criteria,  and  Procedures, 
hose  sections  contain  information 
oUection  requirements  approved  by 
}MB.  The  Secretary  takes  Uiis  action  to 
nform  the  public  that  these 
equirements  have  been  approved,  and 
herefore  affected  parties  must  comply 
vith  them. 

IFFECTIVE  DATE:  October  19,  1994. 
OR  FURTHER  INFORMATION  CONTACT: 
Rachel  Edelstein,  U.S.  Department  of 
ilducation.  600  Independence  Avenue, 
>.W..  Room  3012.  ROB-3,  Washington, 
).C.  20202.  Telephone  (202)  708-9406. 
ndividuals  who  use  a 
elecommunications  device  for  the  deaf 
TDD)  may  call  the  Federal  Information 
lelay  Service  (FIRS)  at  1-800-377-8339 
>etween  8  a.m.,  and  8  p.m..  Eastern 
ime.  Monday  through  Friday. 
lUPPLEMENTARY  INFORMATION:  On  July  1, 
,994,  final  Standards,  Criteria,  and 
'rocedures  were  published  in  the 
ederal  Register  governing  the 
epayment  and  consolidation  of  loans 
mder  the  Federal  Direct  Student  Loan 
Direct  Loan)  Program  in  the  academic 
rear  beginning  July  1, 1994  (59  FR 
14278).  Compliance  with  information 
:ollection  requirements  in  34  CFR 
)85.209.  685.213,  685.214,  and  685.215 
vas  delayed  until  those  requirements 
vere  approved  by  OMB  under  the 
aperwork  Reduction  Act  of  1980.  On 
Jeptember  23, 1994  OMB  approved 
hose  information  collection 
equirements  under  that  Act;  therefore 


affected  parties  must  now  comply  with 
those  requirements. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  publication  of 
OMB  control  numbers  is  purely 
technical  and  does  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined  under  5  U.S.C. 
553(b)(B)  that  proposed  rulemaking  is 
unnecessary  and  contrary  to  the  public 
interest  and  that  a  delayed  effective  date 
is  not  required  under  5  U.S.C  553(d)(3). 

List  of  Subjects  in  34  CFR  Part  685 

Administrative  practice  and 
procedure.  Colleges  and  universities, 
Education.  Loan  programs — education. 
Student  Aid,  Vocational  education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.268,  Federal  Direct  Student 
Loan). 

Dated:  October  12, 1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

PART  68S-STANDARDS,  CRITERIA, 
AND  PROCEDURES  FOR  THE  DIRECT 
LOAN  PROGRAM 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1087a  et  seq. 

§§  685.209,  685.213, 685.214  and  685.215 
[Amended] 

2.  Sections  685.209,  685.213,  685.214, 
and  685.215  are  amended  by  adding  the 
OMB  control  number  at  the  end  of  these 
sections  to  read  as  follows: 

"(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0693)" 

(FR  Doc.  94-25827  Filed  10-18-94;  8:45  am) 

BILLING  COOE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[VA20-2-6407;  FRL-5082-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia: 
Definition  of  VOC  and  Emission 
Control  Areas 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 
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summary:  EPA  is  approviitg  a  State 

Implementation  Plan  (SEP)  revision 
submitted  by  the  Cennmonwealth  of 
Virginia.  This  revision  consists  of 
amendments  to  Virginia's  definition  of 
the  term  volatile  organic  ccnipoimd 
(VOC)  and  administrative  changes  to 
Virginia's  lists  of  emission  control  areas. 
The  effect  of  this  action  is  to  approve 
these  administrative  changes  as  a 
revision  to  the  Virginia  SIP.  This  action 
is  being  taken  under  the  Clean  Air  Act 
(the  Act). 

DATES:  This  final  rule  will  become 
effective  Decemb^  19, 1994  unless 
notice  is  received  on  or  before 
November  18. 1994.  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  HI,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  InformaticHi  Center.  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington.  DC  20460; 
and  the  Virginia  Department  of 
Enviroiunental  Quality.  629  East  Main 
Street.  Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Stager,  (215)  597-0545,  at  the 
EPA  Regional  office  listed. 
SUPPLEMENTARY  INFORMATION:  On 
November  4, 1992,  the  Commonwealth 
of  Virginia  submitted  a  formal  revision 
to  its  State  Implementation  Plan  (SIP). 
The  SIP  revision  consists  of 
amendments  to  Virginia's  definition  of 
the  term  volatile  organic  compoimd 
(VOC),  administrative  changes  to 
Virginia's  lists  of  emission  control  areas, 
and  the  addition  of  a  new  emission 
statement  regulation.  The  portion  of 
Virginia's  November  4, 1992  SIP 
revision  submittal  pertaining  to 
emission  statements  is  the  subject  of  a 
separate  rulemaking  action. 

L  Background 

On  November  15, 1990,  amendments 
to  the  1977  Clean  Air  Act  were  enacted. 
Under  the  amended  Act,  EPA  and  the 
States  were  required  to  review  the 
designation  of  areas  and  to  redesignate 
areas  as  nonattainment  for  ozone  if  the 
air  quality  data  from  1987, 1988,  and 


1989,  indicated  diat  the  area  was 
violating  the  ozone  standard.  On 
November  6, 1991.  and  November  30, 
1992,  EPA  promulgated  designatitms 
pursuant  to  the  amended  Act,  which 
expanded  the  boundaries  of  the 
Washington,  DC,  Richmond,  and 
Hampton  Roads  nonattainment  areas.  56 
FR  56694  and  57  FR  56762.  The 
Washington,  DC  nonattainment  area  was 
extended  to  include  Stafford  County; 
the  Richmond  nonattaininent  area  was 
expanded  to  include  Charles  City 
County,  Colonial  Heights  County, 
Hanover  County,  and  Hopewell  County; 
and  the  Hampton  Roads  nonattaiiunent 
area  was  expanded  to  include  James 
Qty  County.  York  County,  Poquoson 
Coimty,  and  Williamsburg  City. 

To  fully  comply  with  the  provisions 
of  the  Act  relative  to  Federal 
requirements  to  ccmtrol  VOC  and  NOx 
emissions  in  ozone  nonattainment  areas, 
Virginia  is  required  to  expand  the 
geographic  applicability  of  its  VOC  and 
NO,  control  regulations  to  conform  to 
EPA's  ozone  nonattaiiunent 
designations.  On  November  4.  1992,  the 
Commonwealth  of  Virginia  submitted  a 
SIP  revision  that  defined  the  VOC  and 
NOx  emission  control  areas  to  make 
them  consistent  with  EPA's  designated 
nonattainment  areas  in  40  CFR  part  81 
as  promulgated  on  November  6,  1991, 
and  November  30, 1992. 

n.  EPA  Evaluation  and  Action 

The  follovdng  is  EPA's  evaluation  of 
the  SIP  revisions  submitted  by  the 
Commonwealth  of  Virginia.  Detailed 
descriptions  of  the  amendments 
addressed  in  this  document,  and  EPA's 
evaluation  of  the  amendments,  are 
contained  in  the  technical  support 
dociunent  (TSD)  prepared  for  this 
re\ision.  Copies  of  the  TSD  are  available 
from  the  EPA  Regional  office  listed  in 
the  Addresses  section  of  this  document. 

Commonwealth's  Submittal 

(1)  Section  120-01-02  has  been 
amended  to  revise  the  definition  of  the 
term  volatile  organic  compound  (VOC) 
to  be  consistent  with  EPA's  definition. 

(2)  Appendix  P.  which  contained  a 
list  of  VOC  emission  control  areas,  has 
been  amended  to  include  a  list  of 
emission  control  areas  for  oxides  of 
nitrogen  (NOx).  The  NOx  emission 
control  areas  correspond  to  the  ozone 
nonattainment  designations  which  EPA 
issued  in  the  Federal  Register  on 
November  6. 1991,  and  November  30, 
1992.  56  FR  56694  and  57  FR  56762. 

(3)  The  list  of  VOC  emission  control 
areas  in  appendix  P  was  revised  to 
correspond  to  the  ozone  nonattainment 
area  designations  which  EPA  issued  in 
the  Federal  Register  on  November  6, 


1991.  and  November  30, 1992.  56  FR 
56694  and  57  FR  56762. 

EPA's  Evaluation 

These  amendments  are  administrative 
in  nature,  and  will  have  no  adverse 
eflect  on  air  quality.  These  amendra«its 
are  consistent  with  EPA  requirements, 
and  consequently  serve  to  strengthen 
the  Virginia  SIP.  Therefore,  they  are 
approvable  as  a  revision  to  the  Virjania 
SIP.  ® 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  non  controversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubhcation,  EPA  is  proposing'to 
approve  the  SIP  revision  should  adverse 
or  critical  cmnments  be  filed.  This 
action  will  become  effective  December 
19, 1994  unless,  by  November  18,  1994. 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  December  19, 1994. 

Final  Action 

EPA  is  approving  amendments  to 
Virginia's  definition  for  the  term  VOC 
and  hsts  of  VOC  and  NOx  emission 
control  areas,  section  120-01-02  and 
appendix  P,  respectivelv.  as  a  revision 
to  the  Virginia  SIP.  The'Comnionwealth 
of  Virginia  submitted  these  amendments 
to  EPA  as  a  SIP  revision  on  November 
4, 1992. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
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impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  re'ationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions concemingSIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  an  October  4. 
1993,  memorandum  fi-om  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  A  future 
document  will  inform  the  general  public 
of  these  tables.  On  January  6,  1989.  the 
Office  of  Management  and  Budget 
(0MB)  waived  Table  2  and  Table  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  vears. 


The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866.  which  superseded 
Executive  Order  12291  on  September 
30. 1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  19. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  32 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Dated:  August  4.  1994. 
Peter  H.  Kostmayer. 
Rogional  Administrator.  Region  UI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
:;ontinues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (c)(102)  to  read  as 
follows: 

§  52.2420    Identiricatlon  of  plan. 

***** 

(c)  *  •   • 

(102)  Revisions  to  the  Virginia  State 
Implementation  Plan  submitted  on 
November  4. 1992  by  the  Virginia 
Department  of  Air  Pollution  Control. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  November  4. 1992  from 
the  Virginia  Department  of  Air  Pollution 
Control  transmitting  amendments  to  the 
Virginia  State  Implementation  Plan 
pertaining  to  Virginia's  air  quality 
regulations.  Virginia  State  Air  Pollution 
Control  Board  Regulations  for  the 
Control  and  Abatement  or  Air  Pollution. 

(B)  The  following  revisions  to 
Virginia's  air  quality  regulations, 
adopted  by  the  Virginia  State  Air 
Pollution  Control  Board  on  October  30. 
1992,  effective  January  1. 1993: 

(1)  Amendments  to  section  120-01- 
02,  the  definition  for  the  term  volatile 
organic  compound. 

(2)  Amendments  to  appendix  P. 
pertaining  to  emission  control  areas. 

(ii)  Additional  material. 

(A)  Remainder  of  Virginia's  November 
4, 1992  State  submittal  pertaining  to 
section  120-01-02  and  appendix  P. 
IFR  Doc.  94-25683  Filed  10-18-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSK>N 

10  CFR  Part  50 
RIN  3150-AE97 

Shutdown  and  Low-Power  Operations 
for  Nuclear  Power  Reactors 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  require  power 
reactor  licensees  to:  Assure  that 
.  uncontrolled  changes  in  reactivity, 
reactor  coolant  inventory,  and  loss  of 
subcooled  state  in  the  reactor  coolant 
system  when  subcooled  conditions  are 
normally  being  maintained,  will  not 
occur  when  the  plant  is  in  either  a 
shutdown  or  low  power  condition; 
assure  that  containment  integrity  is 
maintained  or  can  be  reestablished  in  a 
timely  maimer  as  needed  to  prevent 
releases  in  excess  of  the  current  limits 
in  the  regulations  when  the  plant  is  in 
either  a  shutdown  or  low  power 
condition;  establish  controls  in 
technical  specifications  limiting 
conditions  for  operation  and 
surveillance  requirements  or  plant 
procedures  required  by  technical 
specifications  administrative  controls 
for  equipment  which  the  hcensee 
identifies  as  necessary  to  perform  their 
safety  hu)ction  when  the  plant  is  in  a 
shutdown  or  low  power  condition; 
evaluate  realistically  the  effect  of  fires 
stemming  from  activities  conducted 
during  cold  shutdown  or  refueling 
conditions,  determine  whether  such 
fires  could  realistically  prevent 
accomplishment  of  the  normal  decay 
heat  removal  capability,  and  if  so,  either 
provide  measures  to  prevent  loss  of 
normal  decay  heat  removal  or  establish 
a  contingency  plan  that  would  ensure 
that  an  alternate  decay  heat  removal 
capability  exists;  and  for  licensees  of 
PWRs  only,  provide  instnunentation  for 
monitoring  water  level  in  the  RCS 
during  midloop  operation.  The 


proposed  amendments  would  provide 
substantial  additional  protection  to 
public  health  and  safety  from  the  risk  of 
a  core-melt  accident. 
DATES:  The  comment  period  expires 
Januar>'  3, 1995.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  ATTN:  Docketing  and  Senice 
Branch. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm  Federal  woritdays. 

Copies  of  comments  received  may  be 
examined  and  copied  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L 
Street,  NVV  (Lower  Level).  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
M.  Holahan,  Director,  Division  of 
Systems  Safety  and  Analysis,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001, 
Telephone:  (301)  504-2884. 

SUPPLEMENTARY  INFORMATION: 

Background 

Over  the  past  several  years,  the 
Nuclear  Regulatory  Commission  (NRC) 
staff  has  become  increasingly  concerned 
about  the  safety  of  operations  diu-ing  the 
shutdown  of  nuclear  power  reactors. 
The  loss  of  decay  heat  removal  (DHR) 
during  shutdown  and  refueling  has  been 
a  continuing  problem.  In  1980,  DHR  was 
lost  at  the  Davis-Besse  plant  when  one 
residual  heat  removal  (RHR)  pump 
failed  and  the  second  pump  was  out  of 
service.  After  reviewing  the  Davis-Besse 
event  and  studying  the  opciating 
requirements  that  existed  at  the  time  of 
the  event,  the  NRC  issued  Bulletin  80- 
42  and  Generic  Letter  (GL)  80-43  calling 
for  new  technical  specifications  to 
ensure  that  one  RHR  system  is  operating 
and  a  second  is  available  (i.e.,  operable) 
for  most  shutdown  conditions.  The 
Diablo  Canyon  event  of  April  10, 1987, 
highlighted  the  fact  that  midloop 
operation  was  a  particularly  sensitive 
condition  with  respect  to  operability  of 
the  residual  heat  removal  pumps.  In  this 
event,  the  reactor  coolant  system  was 
overdrained  diuing  midloop  operation. 
The  resulting  low  water  level  in  the 
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reactor  vessel  caused  vortexing  and  air 
entrairmient  and  loss  of  both  residual 
heat  removal  pumps.  After  reviewing 
the  event,  the  staff  issued  GL  8&-17, 
recommending  that  licensees  address 
numerous  generic  deficiencies  to 
improve  the  reliability  of  the  DHR 
capability.  More  recently,  the  incident 
investigation  team's  report  on  the  loss  of 
AC  power  at  the  Vogtle  plant  (NUREG- 
1410)  emphasized  the  need  for  risk 
management  of  shutdovtna  operations. 
Furthermore,  discussions  with  foreign 
regulatory  organizations  (i.e.,  French 
and  Swedish  authorities)  about  their 
evaluations  regarding  shutdown  risk 
have  reinforced  previous  NRC  staff 
findings  that  the  core-damage 
probability  (CDP)  for  shutdown 
operation  can  be  a  fairly  substantial 
fraction  of  the  total  CDP.  Because  of 
these  concerns  regarding  operational 
safety  during  shutdown,  the  NRC 
conducted  a  careful,  detailed  evaluation 
of  safety  during  shutdovim  and  low- 
power  operations  which  is  documented 
in  NUREG-1449. 

Objective 

The  NRC  stafTs  comprehensive 
evaluation  of  shutdown  and  low-power 
operations,  documented  in  NUREG- 
1449,  included  observations  and 
inspections  at  a  number  of  plants, 
analysis  of  operating  experience, 
deterministic  safety  analysis,  and 
insights  from  probabihstic  risk 
assessments.  It  was  observed  that 
shutdown  risks  have  been  reduced  at 
many  plants  through  improvements  to 
outage  programs.  However,  the 
improvements  have  been  unevenly  and 
inconsistently  applied  across  the 
industry.  From  this  evaluation,  the  NRC 
has  concluded  that  public  health  and 
safety  have  been  adequately  protected 
during  the  period  that  plants  have  been 
in  shutdown  and  low  power  conditions; 
but  that  substantial  safety  improvements 
are  possible  and  NRC  requirements  are 
warranted  for  the  following  reasons: 

(1)  A  regulatory  requirement  would 
set  minimum  standards  for  all  plants 
and  would  ensure  that  safety 
improvements  already  made  by  industry 
will  be  applied  consistently  throughout 
the  industry  and  will  not  be  eroded  in 
the  future. 

(2)  A  regulatory  requirement  would 
further  reduce  risk  by  improving  safety 
in  the  areas  of  fire  protection  for  all 
plants  and  midloop  operation  for  PWRs. 
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(3)  Significant  precursor  events 
involving  loss  of  DHR  capability 
continue  to  occur  despite  efTorts  to 
resolve  the  problem. 

(4)  Some  controls,  including 
regulatory  controls,  have  been 
significantly  lacking  and  have  in  the 
past  allowed  plants  to  enter 
circumstances  that  would  likely 
challenge  safety  functions  with  minimal 
mitigation  equipment  available  and 
containment  integrity  not  established. 

The  NRC  has  identified  possible 
regulatory  actions  to  address  these 
problems  and  subjected  them  to  a 
regulatory  analysis  which  also  addresses 
the  requirements  for  a  backfit  analysis 
under  10  CFR  50.109.1  These  actions 
have  been  evaluated  within  the 
framework  of  the  Commission's  Safety 
Goal  Policy,  (51  FR  30028;  August  21, 
1986)  to  determine  whether  or  not  they 
would  result  in  a  sul>stantial  increase  in 
the  overall  protection  of  the  public 
health  and  safety. 

The  NRC  has  observed  that  many 
shutdown  operations  may  take  place 
with  the  containment  partially  open. 
Therefore,  cost-effective  regulatory 
actions  are  appropriate  to  ensure 
substantial  reduction  in  core-damage 
probability,  and  an  improvement  in  the 
likelihood  of  containment  isolation, 
when  necessary.  These  actions  would 
substantially  increase  the  overall 
protection  of  public  health  and  safety. 

Operating  Experience 

The  NRC  staff  reviewed  operating 
experience  at  nuclear  power  plants  to 
ensure  that  its  evaluation  encompassed 
the  range  of  events  encoimtered  during 
shutdown  and  low-power  operations 
including:  licensee  event  reports  (LERs), 
studies  performed  by  the  Office  for 
Analysis  and  Evaluation  of  Operational 
Data  (AEOD),  and  various  inspection 
reports  to  determine  the  types  of  events 


'  The  current  regulatory  analysis  only  addresses 
the  LCO  and  SR  option  for  controls  for  specific 
equipment  relied  upon  during  shutdown  and  low- 
power  operations,  whereas  the  proposed  rule  allows 
for  incorporation  of  controls  included  in  technical 
specifications  limiting  conditions  for  operation  and 
surveillance  requirements  in  accordance  with  10 
CFR  50.36(c)(2)  and  (31,  or  plant  procedures 
required  by  technical  specifications  administrative 
controls  pursuant  to  10  CFR  50.36(c)(5).  The  staff 
plan*  to  revise  the  regulatory  analysis  to 
incorporate  consideration  of  other  allomatives  as 
appropriate  for  equipment  controls  during 
shutdown  and  low-power  operations.  In  addition, 
the  staff  will  consider  the  following  in  the  revised 
regulatory  analysis:  (1)  insights  gained  from  the 
recent  NRC  PRAs  for  shutdown  and  low-power 
operations  at  Surry  and  Grand  Gulf;  (2)  industry 
improvements  made  in  outages:  (3)  comments 
received  from  ACRS.  CRGR  and  the  Commission; 
(4)  specific  industry  comments  on  the  draft 
regulatory  analysis  documented  in  a  letter  from 
NUMARC  dated  January  11.  19S4.  in  a  letter  from 
NEI  dated  March  28. 1994  and  in  a  letter  from 
CECX;  dated  April  B.  1994. 


hat  take  place  during  refueling,  cold 
ind  hot  shutdown,  and  low-power 
>perations. 

The  NRC  staff  also  reviewed  events 
hat  occurred  at  foreign  nuclear  power 
)lants  using  information  found  in  the 
oreign  events  file  maintained  for  AEOD 
at  the  Oak  Ridge  National  Laboratory 
jORNL).  The  AEOD  compilation 
included  the  types  of  events  that 
I  pplied  to  U.S.  nuclear  plants  and  tbose 
1  lot  found  in  a  review  of  U.S. 
(  xperience. 

In  performing  this  review,  the  NRC 
1  taff  found  that  the  more  significant 
vents  for  pressurized-water  reactors 
PWRs)  were  the  loss  of  residuallieat 
Bmoval,  potential  pressurization,  and 
oron  dilution  events.  The  more 
mportant  events  for  boiling-water 
eactors  (BWRs)  were  the  loss  of 

<  oolant,  the  loss  of  cooling,  and 
potential  pressurization.  Generally,  the 

ajority  of  important  events  involved 
uman  error  and  procedural  errors.  The 
RC  staff  documented  this  review  in 
UREG-1449.  In  addition,  the  NRC  staff 
lecfed  10  events  from  the  AEOD 
view  for  further  assessment  as 
recursors  to  potential  severe  core- 
amage  accidents.  This  assessment  is 
Uy  documented  in  NUREG-1449. 
Further,  undesirable  events  continue 
occur  during  shutdown  operations, 
ecent  operating  experiences  during 
!  hutdown  include  (1)  entry  into 
1  lidloop  operation  with  a  degraded  RHR 
ump  at  a  PWR  on  December  11, 1993, 
2)  the  discovery  of  a  large,  undetected 
itrogen  gas  bubble  in  the  RCS  during 
xtended  cold  shutdovm  at  a  PWR  on 
tecember  17, 1993,  (3)  a  hydrogen  burn 
i  1  an  empty  pressurizer  caused  by 
1  /elding  activities  during  cold  shutdovm 
c  t  a  PWR  on  February  3, 1994,  and  (4) 
1  le  loss  of  one  train  of  RHR  2  days  after 
siutdown  due  to  outage  activities  at  a 
WR  on  March  17, 1994.  These  recent 
« vents  reinforce  the  previous 
i  ssessment  of  shutdown  operations 

<  ocumented  in  NUREG-1449. 

fidustry  Work 

The  industry  has  addressed  outage 
lanning  and  control  with  programs  that 
iclude  workshops.  Institute  of  Nuclear 
ower  Operations  (INPO)  inspections, 
lectric  Power  Research  Institute  (EPRI) 
i  upport,  as  well  as  enhanced  training 
i  nd  procedures.  One  activity  (a  formal 
litiative  proposed  by  the  Nuclear 
ianagement  and  Resources  Council 
NUMARC))  has  produced  for  the 
tilities  a  set  of  guidelines  to  use  for 
!  slf-assessment  of  shutdown  operations 


(NUMARC  91-06).2  This  high-level 
guidance  addresses  many,  but  not  all,  of 
the  areas  in  outage  planning  that  need 
improvement.  Detailed  guidance  on 
developing  an  outage  planning  program 
is  outside  the  scope  of  the  NUMARC 
effort.  The  NRC  staff  believes  that 
NUMARC  91-06  represents  a  significant 
and  constructive  step,  effects  of  which 
have  already  been  reahzed  by  many 
utilities  using  the  draft  guidance  in 
recent  outages.^  For  example,  on  the 
basis  of  its  review  of  operating 
experience  and  pilot  team  inspections, 
the  staff  observed  that  industry  efforts 
and  improvements  have  been  made 
which  should  reduce  risk  in  the 
shutdown  and  low-power  operations 
area.  Some  licensees  were  observed  to 
have  in-depth  contingency  planning  for 
backup  cooling;  other  licensees  were 
found  to  have  well-planned  and  tightly 
conducted  outages  run  by  outage- 
experienced,  operationally  oriented 
personnel;  and  other  licensees  had 
developed  well-defined  strategies  and 
procedures  for  plant  and  hardware 
configurations,  including  fuel  offload, 
midloop  operation  in  PWRs,  use  of 
nozzle  dams  in  PWRs,  venting  in  PWRs, 
electrical  equipment,  onsite  sources  of 
ac  power,  containment  status  and 
control,  and  such  key  instrumentation 
as  RCS  temperature,  reactor  water  level, 
and  RCS  pressure.  Further,  industrys 
defense-in-depth  concept  for  safety 
functions  and  outage  strategy  contained 
in  NUMARC  91-06  have  been 
recognized  as  excellent  self- 
improvements  in  the  shutdown  and 
low-power  operations  area.  However, 
implementation  of  these  efforts  and 
improvements  has  been  unevenly  and 
inconsistently  applied,  as  observed  at 
several  site  inspections  conducted  by 
the  staff. 

Safety  Importance 

The  NRC's  staffs  rationale  for 
proposing  the  requirements  described 
previously  is  that  they  will  provide 
substantial  safety  improvements,  and 
the  costs  of  implementation  are  justified 
in  view  of  the  benefits  to  be  provided. 
This  judgment  is  based  on  a  qualit'ative 
assessment  supplemented  by  a 
quantitative  analysis.  The 
considerations  that  principally  support 
the  proposed  action  are  as  follows: 

(IJ  The  improvements  reflect  the  NRC 
safety  philosophy  of  "defense  in  depth" 
in  that  they  address:  (a)  Prevention  of 
credible  challenges  to  safety  functions 


'These  guidelines  serve  as  the  basis  for  an 
industry-wide  program  that  has  been  implemented 
at  all  plants. 

'  NIIMARC  91-06  is  available  from  Nuclear 
Energy  Institute.  1776  E>'e  Street  NW.,  Suite  400. 
Washington,  DC  20006-3708. 
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through  improvements  in  operations 
and  fire  protection;  and  (b)  mitigation  of 
challenges  to  redundant  protection 
systems,  through  improved  procedures, 
training,  improved  controls  on  plant 
equipment  and  contingency  plans. 

(2)  Accident  sequences  during 
shutdown  which  are  as  rapid  and  severe 
as  those  that  might  occur  during  power 
operation  should  be  addressed  with 
commensurate  requirements.  This  is 
supported  by  the  staffs  engineering 
analysis  of  accidents  during  shutdown 
conditions  documented  in  NUREG- 
1449. 

(3)  The  improvements  being  proposed 
are  aimed  directly  at  problems  that  have 
been  repeatedly  observed  in  operating 
experience,  e.g.,  loss  of  decay  heat 
removal,  loss  of  ac  power,  loss  of  RCS 
inventory,  fires,  personnel  errors,  poor 
procedures  and  poor  planning,  and  lack 
of  training. 

Only  a  very  Umited  number  of 
probabilistic  risk  assessment  (PRA) 
studies  covering  shutdown  conditions 
have  been  performed  and  those  studies 
contain  considerable  uncertainty.  The 
uncertainty  is  due  largely  to  the 
predominant  role  played  by  operators 
and  other  licensee  staff  in  shutdown 
events  and  recovery  from  them.  Human 
reliabiUty  is  difficult  to  quantify, 
especially  under  unfamiliar  conditions 
which  are  often  not  covered  in  training 
or  procedures.  The  collection  of  PRA 
studies  discussed  in  NUREG-1449  gives 
some  insight  into  the  likely  range  of 
shutdown  risks  for  the  spectrum  of 
current  plants.  The  mean  CDP  for 
shutdovm  events  appears  to  be  in  the 
range  of  BE-  05  to  7E-06  per  reactor- 
year.  Although  detailed  uncertainty 
analysis  is  not  available  for  most  of  the 
PRAs  covering  shutdown  conditions, 
some  insight  can  be  gained  by 
examiniiig  the  uncertainty  analysis  in 
NUREG-1 150  where  the  CDP 
uncertainty  ranges  (5th  and  95th 
percentiles)  are  approximately  one  order 
of  magnitude.  From  this  limited 
information,  the  staff  concludes  that  a 
reasonable  estimate  of  the  range  of  CDP 
is  lE-04  to  lE-06  per  reactor-year. 

On  the  basis  of  tne  analysis  of 
operating  experience  in  NUREG-1449, 
including  the  accident  sequence 
precursor  analysis,  the  NRC  staff 
identified  the  following  as  dominant 
event  sequences  during  shutdown:  loss 
of  all  ac  power,  loss  of  RCS  inventory, 
and  loss  of  reactor  vessel  level  control 
in  PWRs.  These  sequences  have  been 
modeled  as  part  of  the  regulatory 
analysis  of  proposed  improvements  in 
shutdown  and  low-power  operations. 
Core-damage  probabilities  for  these 
sequences  are  point  estimates  built  from 
best  estimates  of  each  step  in  the 


sequence.  No  uncertainty  analysis  was 
performed  because  of  the  lack  of  reUable 
statistical  data  for  shutdown  conditions. 
However,  a  sensitivity  study  has  been 
performed  to  assess  the  effect  of 
uncertain  assumptions  on  the  overall 
results  of  the  analysis.  The  results  of  the 
sensitivity  study  show  that  despite 
sensitivity  to  changes  in  PRA 
assumptions,  the  estimated  changes  in 
risk  associated  with  the  proposed 
improvements  remain  significant  even 
when  inputs  are  changed  significantly. 

The  results  of  the  analysis  of  the 
dominant  event  sequences  indicate 
potential  reductions  in  core-damage 
probability  of  greater  than  5E-05  per 
reactor-year  for  each  PWR's 
improvement,  and  approximately  lE-05 
per  reactor-year  for  improvement  to 
BWRs.  As  previously  stated,  the  staff 
recognizes  that  significant  improvement 
in  core-damage  probability  has  already 
been  achieved  through  recent  industry 
actions,  however,  the  proposed  rule 
would  place  a  regulatory  "footprint"  on 
outage  safety  and  codify  improvements 
made  by  industry  to  ensure  that  (1) 
reductions  in  risk  already  achieved  are 
not  eroded  in  the  future  and  (2) 
consistency  and  imiform  achievement  of 
the  safety  improvements  is  reaUzed 
throughout  the  industry.  The  proposed 
rule  would  also  set  minimum  standards 
for  all  plants  and  further  reduce  risk  by 
improving  safety  in  the  areas  of  fire 
protection  for  shutdown  decay  heat 
removal  and  effective  reactor  vessel 
water  level  instnmientation  for  PWRs  in 
midloop  operation. 

Containment  capability  and  releases 
of  radioactivity  for  accident  sequences 
during  shutdown  are  also  evaluated  as 
part  of  the  regulatory  analysis.  From 
that  work,  the  NRC  has  concluded  that 
an  intact  containment  will  effectively 
prevent  early  releases  fit)m  shutdown 
accidents.  Large,  dry  PWR  containments 
should  remain  intact  if  closed  before 
being  challenged.  Severe  core-damage 
accidents  in  open  containments  or  in 
containments  that  fail  are  expeaed  to 
have  offsite  consequences  similar  to 
severe  core-damage  accidents  initiating 
&t)m  power  opterations.  Onsite 
consequences  within  a  few  hundred 
meters  of  open  or  failed  containments 
may  be  more  severe  at  shutdown  than 
at  power.  The  potential  dose  to  the 
public  for  a  severe  core-damage  accident 
without  an  effective  containment  was 
estimated  to  be  2E+06  person-rem 
(2E-^04  person-Sv). 

Basis  for  Commission  Position 

The  NRC  proposes  to  resolve  concerns 
regarding  shutdown  and  low-power 
operations  by  rulemaking  that  would 
require  power  reactor  licensees  to: 


(1)  Assure  that  imcontrolled  changes 
in  reactivity,  reactor  coolant  inventory, 
and  loss  of  subcooled  state  in  the  reactor 
coolant  system  when  subcooled 
conditions  are  normally  being 
maintained,  will  not  occur  when  the 
plant  is  in  either  a  shutdown  or  low- 
power  condition; 

(2)  Assure  that  containment  integrity 
is  maintained  or  can  be  reestablished  in 
a  timely  manner  as  needed  to  prevent 
releases  in  excess  of  the  guidelines  of  10 
CFR  Part  100  when  the  plant  is  in  either 
a  shutdown  or  low-power  condition; 

(3)  Identify  that  equipment  necessary 
to  make  the  reactor  subcritical  or  critical 
in  a  controlled  manner  and  maintain  it 
subcritical  in  a  shutdown  condition, 
and  establish  controls  in  either 
technical  specifications  limiting 
conditions  for  operation  and 
surveillance  requirements  in  accordance 
with  the  requirements  of  10  CFR 
50.36(c)(2)  and  (3)  or  plant  procedures 
required  by  technical  specifications 
administrative  controls  pursuant  to  10 
CFR  50.36(c)(5)  for  that  equipment  such 
that  they  will  ensure  each  safety 
function  when  the  plant  is  in  a 
shutdown  or  low  power  condition; 

(4)  Prior  to  (and  throughout  the 
shutdown  refueling  outage  as  necessary 
to  accommodate  unforeseen 
contingencies)  entering  cold  shutdown 
or  a  refueling  condition,  evaluate 
reahstically  available  fire-protection 
features  and  the  outage  plan  for  possible 
fires  stemming  from  activities 
conducted  during  cold  shutdown  or 
refueling  conditions,  determine  whether 
such  fires  could  realistically  prevent 
accomplishment  of  the  normal  decay 
heat  removal  capabifity  during  cold 
shutdown  or  refueUng  conditions,  and  if 
so,  either  take  measures  to  prevent  loss 
of  normal  decay  heat  removal  by  such 
fires  during  cold  shutdown  or  a 
refueling  condition,  or  have  a 
contingency  plan  in  place  that  will 
ensure  an  alternate  decay  heat  removal 
capability  exists  and  that  will  describe 
the  general  steps  to  connect  the 
alternate  decay  heat  removal  system  to 
the  reactor  coolant  system  (RCS);  and 

(5)  For  licensees  of  PWRs  only, 
provide  instrumentation  for  monitoring 
water  level  in  the  RCS  during  midloop 
operation. 

The  technical  basis  for  the  NRC's 
staff's  position  is  derived  from  the  NRC 
staff's  comprehensive  evaluation  of 
shutdown  and  low-power  issues  in 
NUREG-1449,  "Shutdown  and  Low- 
Power  Operations  at  Nuclear  Power 
Plants  in  die  United  States."  NUREG- 
1449  was  published  as  a  draft  report  for 
comment  in  February  1992.  The 
comment  period  on  the  draft  NUREG- 
1449  ended  on  April  30, 1992,  and  a 
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large  number  of  conunents  were 
received  from  utilities  and  industry 
organizations.  The  NRC  staff  addressed 
the  comments  in  the  final  report 
(NUREG-1449)  which  was  issued  in 
September  1993.  The  principal  fijidings 
from  NUREG-1449  that  support  the 
NRC  regulatory  position  in  this 
proposed  rule  are  the  following: 

(1)  Accident  sequences  during 
shutdown  can  be  as  rapid  and  severe  as 
those  during  power  operations. 

(2)  All  PWR  containments  and  BWR 
(boiling-water  reactor)  Mark  HI  primary 
containments  are  capable  of  offering 
significant  protection  if  the  contaiiunent 
is  closed  or  can  be  closed  quickly. 
However,  analyses  show  that  the  steam 
and  radiation  environment  in  the 
containment,  which  can  result  fi'om  an 
extended  loss  of  DHR  or  LOCA,  woidd 
make  it  difficult  to  close  the 
containment  in  many  cases.  BWR  Mark 

I  and  II  secondary  containments  offer 
less  protection  against  an  accident,  but 
this  is  offset  by  a  significantly  lower 
likelihood  of  core  damage  in  BWRs  than 
in  PWRs. 

(3)  Outage  planning  is  crucial  to 
safety  during  shutdown  conditions 
since  it  establishes  (a)  if  and  when  a 
licensee  will  enter  circumstances  likely 
to  challenge  safety  functions  and  (b)  the 
level  of  mitigation  equipment  available. 

(4)  Using  technical  specifications  to 
control  the  availability  of  safety-related 
equipment  is  appropriate  because  (i) 
operators  are  trained  and  accustomed  to 
operating  the  facility  in  accordance  with 
approved  procedures  within  the  clear 
limits  set  by  technical  specifications 
and  (ii)  technical  specifications 
establish  clear  and  enforceable 
regulatory  reauirements."* 

(5)  Although  maintenance  activities 
that  can  increase  the  potential  for  fire 
are  performed  during  shutdown,  current 
NRC  requirements  in  the  area  of  fire 
protection  do  not  apply  to  shutdown 
conditions. 

(6)  Operating  experience  continues  to 
show  that  the  ability  to  maintain  control 
of  RCS  level  in  PWRs  during  draindown 
and  steady-state  operation  has  been  a 
problem.  The  principal  contributor  to 
events  during  some  shutdown 
configurations  has  been  identified  as 
poor  quality  and  reliability  of  reactor 
vessel  level  instrumentation.  This 


*  The  NUREG-1449  aiulysU  only  addressed  the 
use  of  technical  speciflcationi  for  control  of  specific 
equipment  relied  upon  during  shutdown  and  low- 
power  operations.  The  proposed  rule  allows  for 
incorporation  of  controls  using  either  technical 
specifications  limiting  conditions  for  operation  and 
sun-eillaoce  requirements  in  accordance  with  the 
requiremenu  of  10 CFR  50.36(c)  (2)  and  (3).  or  plant 
procedures  required  by  technical  specifications 
administrative  controls  pursuant  to  10  CFR 
50.36(c)(5). 


p  x)blem  is  most  significant  during 
n  idloop  operation,  where  a  small 

V  riation  in  level  can  lead  to  a  loss  of 
D  4R.  PRAs  have  consistently  found  a 
h  gher  risk  associated  with  midloop 

o  )eration  than  with  other  operational 
si  ates. 

The  requirements  being  proposed  by 
tl  e  NRC  are  aimed  directly  at  problems 
tl  at  have  been  repeatedly  observed  in 

0  )erating  experience,  such  as  loss  of 
d  jcay  heat  removal,  loss  of  ac  power, 
k  ss  of  RCS  inventory,  fires,  personnel 
ei  rors,  poor  procedures,  poor  planning, 
ai  id  poor  training.  The  proposed 

n  quirements  reflect  the  NRC  safety 
philosophy  of  defense  in  depth,  in  that 
they  address:  (1)  prevention  of  credible 
c!  lallenges  to  safety  functions  through 
it  iprovements  in  operations,  fire 
p;  otection  and  water  level 
ii  strumentation  in  PWRs  and  (2) 
n  itigation  of  challenges  to  redundant 
p  otection  systems,  through  improved 
e<  uipment  controls. 

Equipment  controls  must  be  included 
ii  either  technical  specifications 
Ii  niting  conditions  for  operation  and 
SI  irveillance  requirements  in  accordance 
with  the  requirements  of  10  CFI^ 
5^.36(c)(2)  and  (3),  or  plant  procedures 
uired  by  technical  specifications 
ministrative  controls  pursuant  to  10 
R  50.36(c)(5).  Requirements  for 
ecific  equipment  availability  using 
ant  procedures  would  be  established 
b  '  the  licensee  in  a  way  that  provides 
n  aximum  flexibility  by:  (1)  permitting 
tl  e  use  of  non-safety  as  well  as  safety 
e<  uipment  to  provide  safety  functions; 
(2 )  permitting  reduced  decay  heat  levels 
tc  be  a  factor  in  developing  such^ 
ir  itigating  strategies  as  the  selection  of 
p  otective  features  and  determination  of 
VI  len  to  put  such  protective  features 
ii  to  service;  and  (3)  allowing  changes 
n  jarding  the  availability  of  equipment 
d  iring  the  outage  to  be  made  without 
p  ior  NRC  review  and  approval.  This 
pi  irticular  resolution  path  has  not  been 
ei  aluated  explicitly  in  the  regulatory 
ai  alysis;  but  the  NRC  believes  that  this 
a  iproach  to  controlling  mitigative 
e<  uipment  can  produce  a  safety  benefit 
c(  mparable  to  that  for  the  LCO 
a  iproach. 

R  slationship  to  Existing  Requirements 

T  ichnical  Specifications 

Section  5G.67(c)(3)(iii)  of  the 
p  oposed  rule  may  result  in  changes  to 
p  ant-specific  technical  specifications  as 
w  ell  as  to  the  standard  technical 
s  ecifications  documented  in  NUREG- 

1  ,30.NUREC;-1431.NUREG-1432. 

N  JREG-1433,  and  NUREG-1434  (STS 
fc  r  Babcock  ft  Wilcox  plants, 

V  estinghouse  plants.  Combustion 


Engineering  plants,  General  Electric 
BWR/4  plants,  and  General  Electric 
BWR/6  plants,  respectively).  Section 
50.67(c)(3)(iii)  of  the  proposed  rule 
requires  identified  equipment  controls 
during  shutdown  or  iow-power 
conditions  to  be  established  in  technical 
specifications  or  plant  procedures 
required  by  teclmical  specifications 
administrative  controls  in  support  of 
specific  safety  functions,  including  such 
support  functions  as  electric  power. 
Section  50.67(c)(3)(ii)  states  that  the 
controls  must  reflect  sufficient 
redimdancy  in  systems,  subsystems, 
components,  and  features  to  ensure  that, 
for  the  onsite  electric  power  system  in 
operation  (assuming  offsite  power  is  not 
available),  safety  functions  can  be 
accomplished,  assuming  a  single  failure. 
LCOs  currently  used  at  some  plants  do 
not  cover  all  of  the  safety  functions 
recommended  in  the  proposed  rule.  For 
some  systems,  imder  some  conditions, 
standard  technical  specifications,  as 
well  as  current  plemt-specific  technical 
specifications,  lack  the  redundancy 
called  for  in  the  proposed  rule. 

Fire  Protection 

The  principal  regulation  covering  fire 
protection  is  10  CFR  50.48.  It  requires 
all  plants  to  have  a  fire  protection  plan 
that  satisfies  General  Design  Criterion 
(GDC)  3  of  Appendix  A  to  10  CFR  Part 
50.  Appendix  R  to  10  CFR  Part  50  gives 
specific  requirements  to  be  satisfied  in" 
complying  with  the  regulation  for  plants 
licensed  before  1979.  Additionally, 
guidance  for  satisfying  the  regulation  is 
found  in  the  branch  technical  positions 
referenced  in  the  regulation.  However, 
this  guidance  was  developed  to  ensure 
that  the  plant  could  be  brought  to  a  hot 
shutdown  condition  from  power 
operation  during  a  fire  and  does  not 
address  the  condition  of  being  :n  a 
shutdown  or  refueling  mode  at  the  time 
of  a  fire.  Further,  fire-protection  criteria 
established  by  the  regulations  only 
require  that  at  least  one  train  of  those 
systems  important  for  ensuring  an 
adequate  level  of  DHR  during  cold 
shutdovra  and  refueling  be  capable  of 
being  restored  to  service  within  72 
hours  of  a  fire.  In  addition,  NRC 
guidelines  for  performing  a  fire  hazards 
analysis  do  not  address  shutdown  and 
refueling  conditions,  or  the  potential 
impact  a  fire  may  have  on  the  capability 
to  maintain  shutdown  cooling. 

With  the  proposed  requirements  in 
the  area  of  fire  protection  during  cold 
shutdown  or  refueling  conditions,  it  is 
the  Commission's  intent  to  supplement 
current  requirements  for  fire  protection 
with  additional  requirements  to  ensure 
that  decay  heat  removal  capability  is  not 
lost  because  of  a  fire  during  cold 
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shutdown  or  refueling  conditions.  If  the 
evaluation  required  by  the  proposed 
rule  shows  that  fires  would  prevent 
accomplishment  of  normal  decay  heat 
removal  capability,  the  licensee  must 
either  take  measures  to  prevent  the  loss 
of  normal  decay  heat  removal  by  such 
fires  or  have  a  contingency  plan  in  place 
that  will  ensure  that  an  alternate  decay 
heat  removal  capability  exists  during 
cold  shutdovtm  or  a  rehieling  condition. 
The  contingency  plan  should  describe 
the  general  steps  to  cormect  the 
alternate  decay  heat  removal  system  to 
the  RCS.  The  NRC  staff  recognizes  that 
this  could  be  done  by  revising  existing 
regulations  to  include  detailed 
supplemental  requirements.  However, 
the  proposed  requirements  state  that 
realistic  fires  during  cold  shutdown  and 
refueling  conditions  should  be 
evaluated  rather  than  the  more 
conservative  fires  that  are  analyzed 
imder  Appendix  R.  This  realistic 
evaluation  of  available  fire-protection 
features  and  the  outage  plan  for  possible 
fires  should  serve  as  ihe  basis  for  further 
appropriate  action.  Permanent  hardware 
fixes  need  not  be  employed  as  an  option 
to  reduce  the  risk  of  fire  during  cold 
shutdown  and  refueling  conditions.  On 
the  contrary,  if  the  evaluation  results  in 
the  conclusion  that  some  changes  must 
be  made,  the  licensee  should  con,sider 
less  onerous  options  to  reduce  the  risk 
of  fire  such  as:  (a)  modifying  or 
relocating  the  activities  that  might  cause 
the  fire;  (b)  constructing  temporary  fire 
barriers;  or  (c)  revising  plant 
procedures. 

Instrumentation 

The  NRC  believes  the  proposed  action 
regarding  installation  in  a  PWR  of  new 
reactor  vessel  water  level 
instrumentation,  including  an  alarm,  is 
a  cost-justified  substantial  safety 
enhancement  and  the  costs  of 
implementation  are  justified  in  the  view 
of  the  substantial  benefit  that  is 
provided.*  This  action  stems  from  a 
desire  to  eliminate  losses  of  the  RHR 
system  due  to  air  ingestion  caused  by 
operator  error  when  lowering  water 
level  to  achieve  a  midloop  condition. 
The  additional  level  instrumentation 


>Th8  staffs  regulatory  analysis  includes  the 
assumption  that  BWR  water  level  instrumentation 
will  be  operable  during  cold  shutdovvn  and 
refueling  operations  in  accordance  with  current 
standard  technical  specifications.  The  results  of  the 
analysis  support  the  conclusion  that  improvements 
in  BWR  water  level  instrumentation  used  during 
shutdown  operations  are  not  warranted.  Recent 
concerns  with  the  accuracy  of  BWR  water  level 
instrumentation  are  being  addressed  by  utilities 
with  actions  in  resfKjose  to  NRC  Bulletin  9S-4)3, 
dated  May  28, 1993.  Those  actions  will  ensure  that 
BWR  water  level  instrumentation  will  function  as 
assumed  in  the  regulatory  analysis. 


would  supplement  the  improved  level 
instmmentation  adopted  voluntarily  by 
all  affected  licensees  in  response  to  GL 
08-17,  "Loss  of  Decay  Heat  Removal." 

Expected  Achievement 

The  NUC  notes  that,  based  on  the 
available  evidence,  no  undue  public  risk 
exists  without  the  promulgation  of  the 
rule  for  shutdown  and  low-power 
operations.  The  proposed  rule  would 
strengthen  safety  by  preventing 
accidents  and  mitigating  accidents,  and 
thereby  reduce  the  hkeUhood  of  a  core- 
damage  accident  and  the  offsite  releases 
due  to  loss  of  a  key  safety  function 
during  shutdown  or  low-power 
operations.  Significant  improvements 
have  already  been  achieved  in  this 
regard  through  the  implementation  of 
the  NUMARC  guidelines;  however,  the 
proposed  rule  would  place  a  regulatory 
"footprint"  on  outage  safety  and  codify 
improvements  made  by  industry  to 
ensure  that  (1)  reductions  in  risk  already 
achieved  are  not  eroded  in  the  future 
and  (2)  consistency  and  uniform 
achievement  of  the  safety  improvements 
is  realized  throughout  the  industry.  The 
proposed  rule  would  also  set  minimum 
standards  for  all  plants  and  further 
reduce  risk  by  improving  safety  in  the 
areas  of  fire  protection  for  shutdown 
decay  heat  removal  and  effective  reactor 
vessel  water  level  instnunentation  for 
PWRs  in  midloop  operation.  Moreover, 
the  overall  risk  may  also  be  reduced  by 
additional  improvements  in  severe 
accident  management,  given  the 
assumption  that  core  damage  occurs, 
whether  from  an  event  during  an  outage 
or  during  power  operations.  Therefore, 
the  proposed  rule  should  be  viewed  as 
being  in  the  same  accident  prevention 
context  as  the  ATWS  rule  (10  CFR 
50.62)  and  the  station  blackout  rule  (10 
CFR  50.63}  in  that  it  recognizes,  as  the 
other  two  rules  recognize,  multiple 
failure  possibilities  resulting  from 
common  cause  effects  that  should  be 
addressed. 

Comments  Requested 

Section  50.67(c)(3)(i)  of  the  proposed 
rule  calls  for  the  identification  of 
equipment  necessary  to  (a)  make  the 
reactor  subcritical  or  critical  in  a 
controlled  manner  and  maintain  the 
reactor  subcritical  in  a  shutdown 
condition,  (b)  maintain  RCS  inventory 
and  capability  to  add  makeup  water  to 
the  readtor  vessel,  (c)  remove  decay  heat 
from  the  reactor,  (d)  monitor  water  level 
in  the  reactor  vessel,  and  (e)  maintain  or 
reestablish  containment  integrity  when 
the  plant  is  in  a  shutdown  or  low-power 
condition.  Further,  Section 
50.67(c)(3)(ii)  of  the  proposed  rule 
requires  licensees  to  establish  controls 


for  the  equipment  identified  such  that 
they  will  perform  their  safety  function 
when  the  plant  is  in  a  shutdown  or  low 
power  condition.  The  controls  must 
reflect  sufficient  redimdancy  in  systems, 
subsystems,  components,  and  features 
to  ensure  that,  for  the  onsite  electric 
power  system  in  operation  (assuming 
offsite  power  is  not  available),  safety 
functions  can  be  accomplished, 
assuming  a  single  failiue,  for  all 
conditions  except  refueling  operations 
(with  water  level  above  the  reactor  in 
excess  of  a  lower  limit  established  in 
applicable  technical  specifications  or 
plant  procedures).  Section 
50.67(c)(3)(iii)  of  the  proposed  rule 
specifies  that  the  controls  required  by 
paragraph  (c)(3)(ji)  be  included  in 
technical  specifications  limiting 
conditions  for  op>eration  and 
surveillance  requirements  in  accordancr 
with  the  requirements  of  10  CFR 
50.36(c)(2)  and  (3),  or  plant  procedures 
required  by  technical  specifications 
administrative  controls  pursuant  to  10 
CFR  50.36(c)(5).  The  NRC  would  like  to 
receive  comments  describing  the 
possible  alternate  methods  for 
equipment  controls.  Additionally,  the 
current  regulatory  analysis  only 
addresses  LCO  and  SR  changes  within 
the  technical  specifications,  and  docs 
not  reflect  the  risk  reduction  already 
achieved  by  industry  through  volujitary 
actions.  The  Commission  requests 
information  as  to  steps  that  licensees 
have  already  taken  to  reduce  risk  during 
shutdown  and  low-power  operations. 
Finally,  the  NRC  would  like  to  receive 
comments  on  the  use  of  probabilistic 
risk  assessment  (PRA)  information  and 
the  calculation  of  the  value  of  offsite 
dose  (accident  consequence)  in  the  cui>t/ 
benefit  analysis. 

A  vajlability  of  Documents 

Copies  of  all  NRC  documents, 
including  generic  issue  (G!)  notices  are 
available  for  pubUc  inspection  and 
copying  for  a  fee  at  the  NRC  Public 
Document  Room  (PDR)  at  2120  L  Stre«t. 
N  VV.  (Lower  Level)  Washington.  EX: 
20555-0001. 

Copiesof  NUREGs-1150. 1410, 1430. 
1431, 1432, 1433, 1434,  and  1449  nwy 
be  purchased  from  the  Superintendent 
of  Documents,  U.S.  Government 
Printing  Office,  by  calling  (202)  275- 
2060  or  by  writing  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Mail  Step 
SSOP,  Washington,  DC  20402-9328 
Copies  are  also  available  from  the 
National  Technical  Information  Ser\'i(;u, 
5825  Port  Royal  Road,  Springfield.  VA 
22161. 
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Criminal  Penalties 

For  purposes  of  section  223  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(AEA),  the  Commission  proposes  to 
issue  the  proposed  rule  under  one  or 
more  of  sections  161b,  161i,  or  161o  of 
the  AEA.  Willful  violations  of  the  rule 
are  subject  to  criminal  enforcement. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51.  that  this  rule,  if 
adopted,  does  not  degrade  the 
environment  in  any  way.  The  actions 
resulting  from  this  rule,  if  adopted, 
would  reduce  the  core  damage 
frequency  and  risks  during  shutdown 
and  low-power  operations.  Therefore, 
the  Commission  concludes  that  there 
will  be  no  significant  impact  on  the 
environment  &t>m  this  proposed  rule. 
This  discussion  constitutes  the 
environmental  assessment  and  finding 
of  no  significant  impact  for  this 
proposed  rule;  a  separate  assessment 
has  not  been  prepared. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  The 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  information  collection 
requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3160  hours  per  respondent. 
.  including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F  33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and  to  the 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs.  NEOB-10202. 
(3150-0011).  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis*^  for  this  proposed 


•The  cumnt  regulatory  aoalysis  only  addresses 
the  LCO  and  SR  Option  for  controls  for  specific 
equipment  relied  upon  during  shutdown  and  low- 
power  operalions,  whereas  the  proposed  rule  allows 


n  lie  that  examines  the  costs  and  benefits 
of  the  alternatives  considered.  This 
analysis  is  documented  in  a  report 
ei  itiUed,  "Regulatory  Analysis  in 
A  xordance  with  10  CFR  50.109: 
R  iquirements  for  Shutdown  and  Low- 
F  >wer  Operations  at  Nuclear  Power 
P  ants,"  and  is  available  for  inspection 
ii  the  NRC  Public  Document  Room, 
2  20  L  Street,  N.W.  (Lower  Level), 
V  ashington,  DC.  Single  copies  of  the 
ai  [alysis  may  be  obtained  from  Kulin 
D  isai.  Division  of  Systems  Safety  and 
A  aalysis.  Office  of  Nuclear  Reactor 
R  )gulation,  U.S.  Nuclear  Regulatory 
C  )mmission,  Washington,  E)C  20555- 
Oloi,  Telephone:  (301)  504-2835. 
The  Conunission  requests  public 
comments  on  the  proposed  rule,  draft 
R^latory  Guide,  "Shutdown  and  Low- 
P  twer  Operations  at  Nuclear  Power 
P  ants,"  and  the  draft  report 
d(  tcumenting  the  regulatory  analysis, 
ei  [titled,  "Regulatory  Analysis  in 
Accordance  with  10  CFR  50.109: 
Ri  Kjuirements  for  Shutdown  and  Low- 
P  »wer  Operations  at  Nuclear  Power 
P  ants." 

R'  fgulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
F  Bxibility  Act  of  1980,  (5  U.S.C. 
6(  5(b)).  the  Commission  certifies  that,  if 
pi  omulgated,  this  proposed  rule  would 
n(  it  have  a  significant  economic  impact 
oi  i  a  substantial  number  of  small 
ei  tities.  This  proposed  rule  would  affect 
oj  ily  the  licensing  and  operation  of 
ni  iclear  power  plants.  The  companies 
tb  at  own  these  plants  do  not  fall  within 
til  B  scope  of  the  definition  of  "small 
ei  tities"  as  given  in  the  Regulatory 
F  Bxibihty  Act  or  the  Small  Business 
S  ze  Standards  in  regulations  issued  by 
tl  e  Small  Business  Administration  at  13 

'R  Part  121. 

Bi  ickfit  Analysis 

As  required  by  10  CFR  50.109,  a 
bt  ckfit  analysis  has  been  performed  for 
ti  B  proposed  rule.  The  backfit  analysis 


on  which  this  determination  is  based  is 
included  in  the  report  entitled, 
"Regulatory  Analysis  in  Accordance 
with  10  CFR  50.109:  Requirements  for 
Shutdown  and  Low-Power  Operations 
at  Nuclear  Power  Plants,"  dated 
December  1993.  The  backfit  analysis 
approach  emphasized  a  qualitative 
estimation  supplemented  by  a 
quantitative  analysis  for  bounding 
conditions  as  reflected  in  the  regulatory 
analysis.  The  backfit  analysis  and  the 
regulatory  analysis  will  be  revised  based 
on  comments  received  fit>m  the  pubUc. 
The  Conunission  has  determined,  based 
on  this  analysis,  that  backfitting  to 
comply  with  the  requirements  of  this 
proposed  rule  will  provide  a  substantial 
increase  in  protection  to  public  health 
and  safety  because  it  would:  (1)  reduce 
the  frequency  of  events  caused  by  poor 
planning  and  control  of  activities  during 
outages;  (2)  ensure  availabiUty  of  key 
safety  fimctions  during  shutdown  and 
low-power  operations  at  all  plants:  (3) 
ensure  that  a  method  of  decay  heat 
removal  remains  viable  in  the  event  of 
a  fire  in  any  plant  area  during  cold 
shutdown  or  refueling  conditions;  and 
(4)  provide  accurate  instnmientation  for 
PWRs  to  use  when  draining  the  reactor 
coolant  system  to  a  midloop 
configuration  to  avoid  air  binding  and 
eventual  loss  of  residual  heat  removal 
pumps.  The  Commission  has  fiuther 
determined  the  cost  of  implementing 
the  new  requirements  is  justified  for 
PWRs  in  view  of  the  increase  in 
protection  attributable  to  the  proposed 
backfits  but  plans  to  specifically 
reassess  BWRs  following  consideration 
of  comments  on  this  proposed 
rulemaking. 


foi  Incerporation  of  controls  including  technical 
sp  icifications  limiting  conditions  for  operation  and 
su  veillance  requirements  in  accordance  with  10 
CI  R  50.36(c)(2)  and  (3).  or  plant  procedures 
ta  uired  by  technical  specifications  administrative 
CO  itrols  pursuant  to  10  CFR  50.36(c)(5).  The  staff 
pL  ns  to  revise  the  regulatory  analysis  to 
in  orporate  consideration  of  other  alternatives  as 
«p  iropriate  for  equipment  controls  during 
sh  itdown  and  low-power  operations.  In  addition, 
thi  staff  will  consider  the  following  in  the  revised 
rq  ulalory  analysis:  (1)  insights  gained  from  the 
re  ent  NRC  PRAs  for  shutdown  and  low-power 
op  gralions  at  Surry  and  Grand  Gulf;  (2)  industry 
in  provements  made  in  outages:  (3)  comments 
rei  eived  from  ACRS.  CRGR  and  the  Commission: 
ar  i  (4)  specific  industry  comments  on  the  draft 
r^  ulatory  analysis  documented  in  a  letter  from 
Ml  rMARC  dated  January  11. 1994.  In  a  letter  Etom 
NI  I  dated  March  28, 1994  and  in  a  letter  from 
CI  C)G  dated  April  B.  1994. 


List  of  Subjects 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors,  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  given  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended  and  5  U.S.C.  553,  the  NRC  is 
proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  50. 

PART  50--DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102. 103. 104, 105. 161. 
182. 183, 186, 189. 68  Stat.  936,  937,  938. 
948. 953. 954,  955. 956,  as  amended,  sec. 
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234. 83  Stat  1244.  as  amended  (42  U.S.C 
2132.  2133,  2134,  2135,  2201,  2232,  2233. 
2236.  2239,  2262);  sees.  201,  as  amended, 
202,  206, 88  Stat  1242,  as  amended,  1244, 
1246  (42  U.S.C  5841,  5842,  5846). 

Section  50.7  also  issued  ujider  Pub.  L.  95- 
601,  sec.  10, 92  Stat.  2951  as  amended  by 
Pub.  L  102-486,  Sec.  2902, 106  Stat  3123  (42 
U.S.C  5851).  Section  50.10  also  issued  under 
sees.  101, 185, 68  Stat  936. 955,  as  amended 
(42  U.S.C  2131,  2235);  sec.  102,  Pub.  L  91- 
190.  83  Stat  853  (42  U.S.C  4332).  Sections 
50.13,  50.54(dd),  and  50.103  also  issued 
under  sec.  108, 68  Stat  939.  as  amended  (42 
U.S.C  2138).  Sections  50.23.  50.35,  50.55, 
and  50.56  also  issued  under  sec.  185, 68  Stat. 
955  (42  U.S.C  2235).  Sections  50.33a,  50.55a 
and  Appendix  Q  also  issued  under  sec  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204,  88  Stat.  1245  (42  U.S.C  5844). 
Sections  50.58. 50.91,  and  50.92  also  issued 
under  Pub.  L  97-415,  96  Stat  2073  (42 
U.S.C  2239).  Section  50.78  also  issued  under 
sec.  122, 68  Sut  939  (42  U.S.C  2152). 
Sections  50.80-50.81  also  issued  under  sec. 
184, 68  Stat  954,  as  amended  (42  U.S.C 
2234).  Appendix  F  also  issued  under  sec. 
187,  68  Stat  955  (42  U.S.C  2237). 

2.  In  §  50.8  paragraph  (b)  is  revised  to 
read  as  follows: 

§  sas    Infonnation  collection 
requirements:  0MB  approval. 

•        •        *        »        » 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  50.30,  50.33, 
50.33a,  50.34,  50.34a,  50.35,  50.36, 
50.36a,  50.48,  50.49,  50.54,  50.55. 
50.55a.  50.59,  50.60.  50.61,  50.63,  50.64, 
50.65.  50.67.  50.71.  50.72.  50.75.  50.80, 
50.82,  50.90,  50.91,  and  appendices  A, 
B,  E,  G,  H,  I,  J,  K,  M,  N.  O,  a  and  R 
to  this  part. 

3.  A  new  §  50.67  is  added  to  read  as 
follows: 

§5a67   Shutdown  and  low-power 
operations. 

(a)  Applicability.  This  section  applies 
to  all  holders  of  operating  licenses  for 
commercial  nuclear  power  plants. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

Cold  Shutdown  means  that  plant  state 
in  which  the  reactor  is  subcritical, 
KEfFeciive  is  loss  than  .99,  the  reactor 
coolant  system  temperature  is  less  than 
or  equal  to  200  "F,  and  all  reactor  vessel 
head  closure  bolts  are  fully  tensioned. 

Low  Power  Condition  means  that  the 
plant  is  operating  with  the  reactor 
critical  and  the  main  generator  isolated 
from  the  grid  because  the  output  breaker 
connecting  the  unit  to  the  utility  power 
grid  is  open. 

Midloop  Operation  means  that  plant 
operational  state  in  which  the  plant  is 
in  a  shutdown  condition,  fissionable 
fuel  assemblies  are  present  within  the 
reactor  vessel,  and  the  reactor  coolant 


system  (RCS)  water  level  is  below  the 
top  of  the  flow  area  of  the  hot  legs  at  the 
jimction  with  the  reactor  vessel. 

Outage  Plan  means  that  written  plan 
of  activities  to  be  conducted  during  a 
shutdown  or  low  power  condition. 

Refiieling  Condition  means  that  plant 
state  in  which  the  reactor  is  subcritical 
with  fissionable  fuel  assemblies  present 
within  the  reactor  vessel,  and  one  or 
more  reactor  vessel  head  closure  bolts 
are  less  than  fully  tensioned. 

Shutdown  Condition  means  that  plant 
state  in  which  the  reactor  is  subcritical 
with  fissionable  fuel  assemblies  present 
within  the  reactor  vessel. 

Technical  Specifications, 
Administrative  Controls,  Limiting 
Conditions  for  Operation,  and 
Surveillance  Requirements  are  as 
defined  in  10  CFR  50.36. 

(c)  General  Requirements.  All 
licensees  must: 

(1)  Provide  reasonable  assurance  that 
unconfrolled  changes  in  reactivity, 
uncontrolled  changes  in  reactor  coolant 
inventory,  and  loss  of  subcooled  state  in 
the  reactor  coolant  system  when 
subcooled  conditions  are  normally 
being  maintained  will  not  occur  when 
the  plant  is  in  either  a  shutdown  or  low 
power  condition. 

(2)  Assure  that  containment  integrity 
is  maintained  or  can  be  reestablished  in 
a  timely  manner  as  needed  to  prevent 
releases  in  excess  of  the  guidelines  of  10 
CFR  part  100  when  the  plant  is  in  a 
shutdown  or  low  power  condition. 

(3)(i)  Identify  that  equipment 
(including  electric  power  and 
compressed  air)  necessary  to: 

(A)  Make  the  reactor  subcritical  or 
critical  in  a  controlled  manner  and 
maintain  it  subcritical  in  a  shutdown 
condition: 

(B)  Maintain  reactor  coolant  system 
inventory  and  capability  to  add  makeup 
water  to  the  reactor  vessel; 

(C)  Remove  decay  heat  from  the 
reactor; 

P)  Monitor  water  level  in  the  reactor 
vessel;  and 

(E)  Maintain  or  reestablish 
containinent  integrity  when  the  plant  is 
in  a  shutdovra  or  low  power  condition: 

(ii)  Establish  controU  for  the 
equipment  identified  in  paragraph 
(c)(3)(i)  of  this  section  such  that  they 
will  perform  their  safety  function  when 
the  plant  is  in  a  shutdown  or  low  power 
condition.  The  controls  must  reflect 
sufficient  redundancy  in  systems, 
subsystems,  components,  and  features 
to  ensure  that,  for  the  onsite  electric 
power  system  in  operation  (assuming 
offsite  power  is  not  available),  safety 
functions  can  be  accomplished, 
assuming  a  single  failure,  for  all 
conditions  except  refueUng  operations 


(with  water  level  above  the  reactor  in 
excess  of  a  lower  limit  estabUshed  in 
applicable  technical  specifications  or 
plant  procedures);  and 

(iii)  The  controls  required  by 
paragraph  (c)(3)(ii)  of  this  section  must 
be  included  in  either: 

(A)  Technical  specifications  limiting 
conditions  for  operation  and 
surveillance  requirements  in  accordance 
with  the  requirements  of  10  CFR 
50.36(c)  (2)  and  (3),  or 

(B)  Plant  procedures  required  bv 
technical  specifications  administrative 
controls  pursuant  to  10  CFR  50.36(c)(5). 

(4)(i)  Prior  to  (and  throughout  the 
shutdovtm  refueling  outage  as  necessary 
to  accommodate  unforeseen 
contingencies)  entering  cold  shutdown 
or  a  refueling  condition,  evaluate 
realistically  available  fire  protection 
features  and  the  outage  plan  for  possible 
fires  stemming  from  activities 
conducted  during  cold  shutdown  or 
refueling  conditions,  and  determine 
realistically  whether  such  fires  could 
prevent  accomplishment  of  normal 
decay  heat  removal  capabifity  during 
cold  shutdown  or  refueling  conditions. 
If  the  evaluation  shows  that  such  fires 
would  prevent  accomplishment  of 
normal  decay  heat  removal  capability, 
the  licensee  must  either: 

(A)  Take  measures  to  prevent  the  loss 
of  normal  decay  beat  removal  by  such 
fires  diuing  cold  shutdown  or  a 
refueling  condition;  or 

(B)  Have  a  contingency  plan  in  place 
that  will  ensure  an  alternate  decay  heat 
removal  capability  exists  and  that  will 
describe  the  general  steps  to  connect  the 
alternate  decay  heat  removal  system  to 
the  RCS.  Plant  staff  must  be  trained  in 
the  implementation  of  the  contingency 
"plan. 

(ii)  Any  departures  from  the  outage 
plan  during  the  shutdown  or  refue^ng 
outage  shall  be  evaluated  in  the  niar.ncr 
also  described  above  and  appropriate 
measures  implemented. 

(d)  Requirements  for  licensees  of 
PWRs.  All  licensees  of  pressurized- 
water  reactors  must  provide 
instrumentation  for  monitoring  water 
level  in  the  RCS  during  midloop 
operation.  The  accuracy  of  the 
instrumentation  shall  not  be  affectt-d  (a 
changes  in  pressure  in  the  RCS  or 
connected  systems.  The  installed 
instrumentation  shall  include  visibit 
and  audible  indications  in  the  control 
room  to  alert  operators  before  watei 
level  falls  below  a  prescribed  limit. 

(e)  Implementation.  (1)  All  licensees 
must  comply  with  paragraph  (c)  of  this 
section  by  no  less  than  6  months  beftu^ 
the  first  refueling  outage  that  starts 
either  12  months  or  more  after  the 
eff^ective  date  of  this  section  or  12 
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months  or  more  after  issuance  of  the 
Commission's  regulatory  guide  giving 
details  and  examples  of  approaches  to 
satisfy  these  requirements  (whichever  is 
later). 

(2)  If  the  licensee  chooses  to  install  or 
modify  systems,  structures,  or 
components  to  comply  with  the 
requirements  of  paragraph  (c)  of  this 
section,  such  hardware  installation  and/ 
or  modification  must  be  completed  by 
the  end  of  the  first  refueling  outage  that 
starts  either  12  months  or  more  after  the 
effective  dateT>f  this  section  or  12 
months  or  more  after  issuance  of  the 
Commission's  regulatory  guide  giving 
details  and  examples  of  approaches  to 
satisfy,  these  requirements  (whichever  is 
later). 

(3)  All  licensees  must  submit 
technical  specifications  required  by 
paragraph  (c)(3)(iii)  within  6  months 
after  issuance  of  the  final  regulatory 
guide  providing  guidance  on 
compliance  with  the  requirements  of 
this  section. 

(4)  All  licensees  of  PVVRs,  except  as 
noted  in  paragraph  (e)(5)  of  this  section, 
must  comply  with  paragraph  (d)  of  this 
section  by  the  end  of  the  first  refueling 
outage  that  starts  either  12  months  or 
more  after  the  effective  date  of  this 
section  or  12  months  or  more  after 
issuance  of  the  Commission  regulatory 
guide  giving  details  and  examples  of 
approaches  to  satisfy  this  requirement 
(whichever  is  later). 

(5)  The  requirement  in  pau'agraph 
(e)(4)  of  this  section  does  not  apply  to 
those  plants  that  have  completely 
defueled  for  final  shutdown  but  still 
retain  an  operating  license  (i.e..  those 
plants  thai  are  preparing  for 
decommissioning). 

Dated  at  Rockville,  Maryland,  tliis  14th  day 
of  October.  1994. 

For  the  Nuclear  Regulatory  Commission. 
lohn  C.  Hoyle. 

Acting  Secretary  of  the  Commission. 
|FR  Doc.  94-25916  Filed  10-18-94,  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN3064-AB43 

Capital;  Capital  Adequacy  Guidelines 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  FDIC  is  proposing  to 
amend  its  risk-based  capital  guidelines 
for  state  nonmember  banks.  The 


pi  -oposal  would  revise  and  expand  the 
s(  t  of  conversion  factors  used  to 
a  Iculate  the  potential  future  exposure 
o:  derivative  contracts  and  recognize 
effects  of  netting  arrangements  in  the 
calculation  of  potential  future  exposure 
for  derivative  contracts  subject  to 
qualifying  bilateral  netting 
ai  rangements. 

The  FDIC  is  proposing  these 
ai  lendments  on  the  basis  of  proposed 
re  I'isions  to  the  Basle  Accord  • 
at  nounced  on  July  15, 1994.  The  effect 
oi  the  proposed  amendments  would  be 
tv  ofold.  First,  long-dated  interest  rate 
ai  d  exchange  rate  contracts  would  be 
Si  bject  to  new  higher  conversion  factors 
ar  d  new  conversion  factors  would  be 
se  I  forth  that  specifically  apply  to 
d«  rivative  contracts  related  to  equities, 
pi  ecious  metals,  and  other  commodities. 
S<  cond,  institutions  would  be  permitted 
to  recognize  a  reduction  in  potential 
fu  ure  exposure  for  transactions  subject 
to  qualifying  bilateral  netting 
ar  -angements. 

D/  TES:  Comments  must  be  received  on 
or  before  December  5, 1994. 

AI  DRESSES:  Send  comments  to  Robert  E. 
F«  Idman,  Acting  Executive  Secretary, 
F«  deral  Deposit  Insurance  Corporation, 
5;  0  17th  Street,  N.W.,  Washington.  D.C. 
2(  429.  Comments  may  be-hand 
d<  livered  to  room  F-402, 1776  F  Street, 
N,  W.,  Washington,  D.C,  on  business 
d«  ys  between  8:30  a.m.  and  5:00  p.m. 
(F IX  number:  (202)  898-3838.) 
C<  mments  may  be  inspected  at  the 
FI  iICs  Reading  Room,  room  7118,  550 
15  th  Street,  N.W.,  Washington,  D.C- 
be  tween  9:00  a.m.  and  4:30  p.m.  on 
bi  siness  days. 

FC  B  FURTHER  INFORMATION  CONTACT: 

W  lliam  A.  Stark,  Assistant  Director. 

(2  )2)  898-6972,  Division  of 

Si  pen'ision,  FDIC;  Sharon  K.  Lee, 

CI  ief.  Capital  Markets  Policy  and 

Ti  lining,  (202)  898-6789,  Division  of 

Si  per\'ision,  FDIC;  Jef&^y  M.  Kopchik, 

C<  unsel,  (202)  898-3872,  Legal 

D  dslon,  FDIC,  550  17th  Street.  N.W., 

W  ishington,  D.C.  20429. 

SI  PPLEMENTARY  INFORMATION: 
I.  background 

rhe  international  risk-based  capital 
sti  ndards  (the  Basle  Accord  or  Accord) ' 


'  The  Basle  Accord  was  proposed  by  the  Basle 
Co  rjnittee  on  Banking  Supervision  (Basle 
Su  »ervisor«'  Committee.  BSC)  and  endorsed  by  the 
cei  tra!  bank  governors  of  the  Group  of  Ten  (G-10) 
coi  ntries  in  July  1988.  The  Basle  Supervisors' 
Co  mnittee  is  comprised  of  representatives  of  the 
cei  tral  banks  and  supervisory  authorities  from  the 
G-  10  countries  (Belgium,  Canada,  France,  Germany, 
Ita  y.  Japan,  Netherlands.  Sweden,  Switzerland,  the 
Ur  ted  Kingdom,  and  the  United  States)  and 
Lu  lembourg. 


set  forth  a  framework  for  measuring 
capital  adequacy  under  which  risk- 
weighted  assets  are  calculated  by 
assigning  assets  and  off-balance-sheet 
items  to  broad  categories  based 
primarily  on  their  credit  risk,  that  is,  the 
risk  that  a  loss  will  be  incurred  due  to 
an  obligor  or  counterparty  default  on  a 
transaction.2  Off-balance-sheet 
transactions  are  incorporated  into  risk- 
weighted  assets  by  converting  each  item 
into  a  credit  equivalent  amount  which 
is  then  assigned  to  the  appropriate 
credit  risk  category  according  to  the 
identity  of  the  obligor  or  counterparty. 
or  if  relevant,  the  guarantor  or  the 
nature  of  the  collateral. 

The  credit  equivalent  amount  of  an 
interest  rate  or  exchange  rate  contract 
(rate  contract)  is  determined  by  adding 
together  the  current  replacement  cost 
(current  exposure)  and  an  estimate  of 
the  possible  increases  in  future 
replacement  cost,  in  view  of  the 
volatility  of  the  current  exposure  over 
the  remaining  life  of  the  contract 
(potential  future  exposure,  also  referred 
to  as  the  add-on).  Each  credit  equivalent 
amount  is  then  assigned  to  the 
appropriate  risk  category  generally 
based  on  identity  of  the  counterparty. 
The  maximum  risk  weight  applied  to 
interest  rate  or  exchange  rate  contracts 
is  50  percent.3 

A.  Current  Exposure 

A  state  nonmember  bank  that  has  a 
rate  contract  with  a  positive  mark-to- 
market  value  has  a  current  exposure  or 
a  possible  loss  equal  to  the  mark-to- 
market  value.*  For  risk-based  capital 
purposes,  if  the  mark-to-market  value  is 
zero  or  negative,  then  there  is  no 
replacement  cost  associated  with  the 
contract  and  the  current  exposure  is 
zero.  The  sum  of  current  exposures  for 
a  defined  set  of  contracts  is  sometimes 
referred  to  as  the  gross  current  exposure 
for  that  set  of  contracts. 

The  Accord,  as  endorsed  in  1988, 
provided  that  current  exposiu«  would 
be  determined  individually  for  every 
rate  contract  entered  into  by  a  banking 
organization.  Generally,  institutions 
were  not  permitted  to  offset,  that  is,  net, 


In  January  1969  the  FDIC  Board  adopted  a  similar 
framework  to  be  used  by  state  nonmember  banks. 

*  Other  t>-pes  of  risks,  such  as  market  risks, 
generally  are  not  addressed  by  the  risk-based 
framework. 

^Exchange  rate  contracts  with  an  original 
maturity  of  14  calendar  days  or  less  and 
instruments  traded  on  exchanges  that  require  daily 
payment  of  variation  margin  are  excluded  from  the 
risk-based  capital  ratio  calculations. 

♦The  lost  to  a  bank  from  a  counterparty's  defauh 
on  a  rate  contract  is  the  cost  of  replacing  the  cash 
flows  specified  by  the  contract.  The  mark-to-markel 
value  is  the  present  value  of  the  net  cash  flows 
specifled  by  the  contract,  calculated  on  the  basis  of 
current  market  interest  and  exchange  rates. 
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positive  and  negative  mark-to-mari(et 
values  of  multiple  rate  contracts  with  a 
single  counterparty  *  to  determine  one 
current  exposure  relative  to  that 
counterparty.  In  April  1993  the  BSC 
proposed  a  revision  to  the  Accord, 
endorsed  by  the  G-10  Governors  in  July 
1994,  that  permits  institutions  to  net 
positive  and  negative  mark-to-market 
values  of  rate  contracts  subject  to  a 
qualifying,  legally  enforceable,  bilateral 
netting  arrangement.  Under  the  revision 
to  the  Accord,  institutions  with 
qualifying  netting  arrangements  could 
replace  the  gross  current  exposure  of  a 
set  of  contracts  included  in  such  an 
arrangement  with  a  single  net  current 
exposure  for  purposes  of  calculating  the 
credit  equivalent  tunount  for  the 
included  contracts.  If  the  net  market 
value  is  positive,  then  that  market  value 
equals  the  current  exposure  for  the 
netting  contract.  If  the  net  market  value 
is  zero  or  negative,  then  the  current 
exposure  is  zero. 

On  July  25. 1994,  the  FDIC  issued  a 
notice  of  proposed  rulemaking  to  amend 
its  risk-based  capital  guidelines  in 
accordance  with  the  BSC  April  1993 
proposal.  59  FR  37726,  July  25, 1994.f> 
Generally,  under  the  proposal,  a 
bilateral  netting  arrangement  would  be 
recognized  for  risk-based  capital 
purposes  only  if  the  netting  arrangement 
is  legally  enforceable.  The  bank  would 
have  to  have  a  legal  opinion(s)  to  this 
effect.  That  proposal  is  consistent  with 
the  final  July  1994  change  to  the 
Accord. 

B.  Potential  Future  Exposure 

The  second  part  of  the  credit 
equivalent  amount,  potential  future 
exposure,  is  an  estimate  of  the 
additional  exposure  that  may  arise  over 
the  remaining  life  of  the  contract  as  a 
result  of  fluctuations  in  prices  or  rates. 
Such  changes  may  increase  the  market 
value  of  the  contract  in  the  future  and, 
therefore,  increase  the  cost  of  replacing 
it  if  the  counterparty  subsequently 
defaults. 

The  add-on  for  potential  future 
exposure  is  estimated  by  multiplying 


»  Netting  by  novation  however,  was  recognized. 
Netting  by  novation  is  accomplished  under  a 
written  bilateral  contract  providing  that  any 
obligation  to  deliver  a  given  currency  on  a  given 
date  is  automatically  amalgamated  with  all  other 
obligations  fur  the  same  currency  and  value  date. 
The  previously  existing  contracts  are  extinguished 
and  a  new  contract,  for  the  single  net  amount,  is 
legally  substituted  for  the  amalgamated  gross 
obligations. 

•  The  Board  of  Governors  of  the  Federal  Reserve 
System  and  the  Ofiice  of  the  Comptroller  of  the 
Currency  issued  a  similar  joint  netting  proposal  on 
May  20. 1994  and  the  GTS  issued  its  netting 
proposal  on  June  14, 1994. 


the  notional  principal  amount '  of  the 
underlying  contract  by  a  credit 
conversion  factor  that  is  determined  by 
the  remaining  maturity  of  the  contract 
and  the  type  of  contract.  The  existing  set 
of  conversion  factors  used  to  calculate 
potential  future  exposure,  referred  to  as 
the  add-on  matrix,  is  as  follows: 


Remaining 
maturity 

Interest 
rate 
corv 
tracts 
(per- 
cent) 

Ex- 
change 
rate 
corv- 
tracts 
(per- 
cent) 

One  year  or  less 

0 
05 

1.0 
5.0 

Over  one  year 

The  conversion  factors  were 
determined  through  simulation  studies 
that  estimated  the  potential  volatility  of 
interest  and  exchange  rates  and 
analyzed  the  implications  of  movements 
in  those  rates  for  the  replacement  costs 
of  various  types  of  interest  rate  and 
exchange  rate  contracts.  The  simulation 
studies  were  conducted  only  on  rate 
contracts,  because  at  the  time  the 
Accord  was  being  developed  activity  in 
the  derivatives  market  was  for  the  most 
part  hmited  to  these  types  of 
transactions.  The  analysis  produced 
probability  distributions  of  potential 
replacement  costs  over  the  remaining 
life  of  matched  pairs  of  rate  contracts." 
Potential  future  exposure  was  then 
defined  in  terms  of  confidence  limits  for 
these  distributions.  The  conversion 
factors  were  intended  to  be  a 
compromise  between  precision,  on  the 
one  hand,  and  complexity  and  burden, 
on  the  other.9 

The  add-on  for  potential  future 
exposure  is  calculated  for  all  contracts, 
regardless  of  whether  the  market  value 
is  zero,  positive,  or  negative,  or  whether 
the  current  exposure  is  calculated  on  a 
gross  or  net  basis.  The  add-on  will 
always  be  either  a  positive  number  or 
zero.  The  recent  revision  to  the  Accord 
to  recognize  netting  for  the  calculation 
of  current  exposure  does  not  affect  the 
calculation  of  potential  future  exposure, 
which  generally  continues  to  be 


'The  notional  principal  ambunl.  or  value,  is  a 
reference  amount  of  money  used  to  calculate 
payment  streams  berwsen  the  counterparties. 
Principal  amounts  generally  are  not  exchanged  in 
Single-currency  interest  rate  swaps,  but  generally 
are  exchanged  in  foreign  exchange  contacts 
(including  cross<urrency  interest  rate  swaps). 

•A  matched  pair  is  a  pair  of  contracu  with 
identical  terms,  with  the  bank  the  buyer  of  one  of 
the  contracts  and  the  seller  of  the  other. 

"The  methodology  upon  which  the  statistical 
analy.<«s  were  based  is  described  in  detail  in  a 
technical  working  paper  entitled  "Potential  Credit 
Exposure  on  Interest  Rate  and  Foreign  Exchange 
Rate  Related  Instrunwntt."  This  paper  is  available 
upon  request  from  tha  FDIC's  Reading  Room  by 
calling  (202)  898-6785. 


calculated  on  a  gross  basis.  This  means 
that  an  add-on  for  potential  future 
exposure  is  calculated  separately  for 
each  individual  contract  subject  to  the 
netting  arrangement  and  then  these 
individual  future  exposures  are  added 
together  to  arrive  at  a  gross  add-on  for 
potential  future  exposure.  For  contracts 
subject  to  a  qualifying  bilateral  netting 
arrangement  in  accordance  with  the 
newly  adopted  Accord  changes,  the 
gross  add-on  for  potential  future 
exposure  would  be  added  to  the  net 
current  exposure  to  arrive  at  one  credit 
equivalent  amount  for  the  contracts 
subject  to  the  netting  arrangement. 

The  original  Basle  Accord  noted  that 
the  credit  conversion  factors  in  the  add- 
on matrix  were  provisional  and  would 
be  subject  to  revision  if  volatility  levels 
or  market  conditions  changed. 

II.  Basle  Proposals  for  the  Treatment  of 
Potential  Future  Exposure 

Since  the  original  Accord  was 
adopted,  the  derivatives  market  has 
grown  and  broadened.  The  use  of 
certain  types  of  derivative  instruments 
not  specifically  addressed  in  the 
Accord — notably  commodity,  precious 
metal,  and  equity-linked 
transactions  '"—has  become  much  more 
widespread.  As  a  result  of  continued 
review  of  the  method  for  calculating  the 
add-on  for  potential  future  ex7)osure,  in 
July  1994  the  BSC  issued  two  proposals 
for  pubhc  consultation."  The  first 
proposal  would  expand  the  matrix  of 
add-on  factors  used  to  calculate 
potential  future  exposure  to  take  into 
account  innovations  in  the  derivatives 
market.  The  second  proposal  would 
recognize  reductions  in  the  potential 
future  exposure  of  derivative  contracts 
that  result  from  entering  into  bilateral 
netting  arrangements.  The  second 
proposal  is  an  extension  of  the  recent 
revision  to  the  Accord  recognizing 
bilateral  netting  arrangements  for 
purposes  of  calculating  current 
exposure  and  would  formally  extend  the 
recognition  of  netting  arrangements  to 
equity,  precious  metals  and  other 
commodity  derivative  contracts.  The 
consultation  period  for  these  BSC 
proposals  is  scheduled  to  end  on 
October  10, 1994. 


"•In  general  terms,  these  are  off-balance  -Jieet 
transactions  that  have  a  return,  ore  portion  of  their 
return,  linked  to  the  price  of  a  particular 
commodity,  precious  metal,  or  equity  or  to  an  index 
of  commodity,  precious  metal  or  equity  prices. 

"The  proposals  are  contained  in  a  paper  from 
the  BSC  entitled  "The  Capital  Adequanc\- 
Treatment  of  the  Credit  Risk  Associated  with 
Cenain  Off-Balance  Sheet  Items"  that  is  available 
upon  request  from  FDICs  Reading  Room  by  calling 
(202)  898— a785. 
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A.  Expansion  of  Add-On  Matrix 

A  recently  concluded  BSC  review  of 
the  add-on  for  potential  future  exposure 
indicated  that  the  current  add-on  factors 
used  to  calculate  the  potential  future 
exposure  amount  may  produce 
insufficient  capital  for  certain  types  of 
derivative  instnmients,  in  particular, 
long-dated  interest  rate  contracts, 
commodity  contracts,  and  equity-index 
contracts.  Tlie  BSC  review  indicated 
that  the  current  add-on  factors  do  not 
adequately  address  the  full  range  of 
contract  structures  and  the  timing  of 
cash  flows.  The  review  also  showed  that 


th« 


arg 


conversion  factors  many  institutions 
using  to  calculate  potential  future 
exposure  for  commodity,  precious 
metal,  and  equity  contracts  could  result 
in  insufficient  capital  coverage  in  view 
of  I  he  volatility  of  the  indices  or  prices 
on  the  underlying  assets  firom  which 
th«  se  contracts  derive  their  value.  ^^ 

'  "he  BSC  concluded  that  it  was  not 
appropriate  to  address  these  problems 
with  a  significant  departure  from  the 
exeting  methodology  used  in  the 
Ac|»rd.  The  BSC  decided  that  it  would 
be  appropriate  to  preserve  the 
conversion  factors  existing  in  the 
Acpord  and  add  new  conversion  factors. 

CONVERSJON  Factor  Matrix* 

(Numbers  in  percent 


Consequently,  the  revision  proposed  by 
the  BSC  retains  the  «»vigHTig  conversion 
factors  for  rate  contracts  but  applies  new 
higher  convrasion  factors  to  such 
contracts  with  remaining  matiuities  of 
five  years  and  over.^^  The  proposal  also 
introduces  conversion  factors 
specifically  applicable  to  commodity, 
precious  metal,  and  eqxiity  contracts. 
The  new  conversion  factors  were 
determined  on  the  basis  of  simulation 
studies  that  used  the  same  general 
approach  that  graierated  the  original 
add-on  conversion  factors. '■♦ 

The  proposed  matrix  is  set  forth 
below: 


Residual  maturity 


Less  than  one  year 
One  to  fve  years  .^ 
Five  years  or  more  . 


'  For  oontracts  with  muWple  exchanges  of  principa 
**  For  contacts  that  automatically  reset  to  zero  ^ue 
next  payment 


Gold  is  included  uithin  the  foreign 
exchange  column  because  the  price 
volatility  of  gold  has  been  found  to  be 
comparable  to  the  exchange  rate 
volatility  of  major  currencies.  In 
addition,  the  BSC  determined  that 
gold's  role  as  a  financial  asset 
distinguishes  it  from  other  precious 
metals.  The  proposed  matrix  is  designed 
to  accommodate  the  different  structures 
of  contracts,  as  well  as  the  observed 
disparities  in  the  volatilities  of  the 
associated  indices  or  prices  of  the 
underlying  assets. 

Two  footnotes  are  attached  to  the 
matrix  to  address  two  particular 
contract  structures.  The  first  relates  to 
contracts  with  multiple  exchanges  of 
principal.  Since  the  level  of  potential 
future  exposure  rises  generally  in 
proportion  to  the  number  of  remaining 
exchanges,  the  conversion  factors  are  to 
be  multiplied  by  the  number  of 
remaining  payments  (that  is,  exchanges 
of  principal)  in  the  contract.  This 
treatment  is  intended  to  ensure  that  the 
fun  level  of  potential  future  exposure  is 


"While  commodity.  pr«cious  metal,  and  equity 
_  contracts  were  not  explkity  covered  by  the  original 
Accord,  as  the  use  of  such  contracts  became  more 
prevalent,  many  G-tO  bank  supervisors,  including 
U.S.  banking  supervisors,  have  informally 
permitted  institutions  to  apply  the  conversion 
factors  for  exchange  rate  contracts  to  these  t\T>es  of 
transactions  pending  development  of  a  more 
appropriate  treatment. 


ana 

Call 


po  7 


Interest 
rate 


0.0 
0.5 
15 


Foreign 
exchange 
andgoW 


1.0 
5.0 
7.5 


Equity* 


6.0 

8.0 

10.0 


Precious 

metals, 

except 

gold 


7J) 
7.0 
8.0 


Other 
commododKies 


12.0 
12.0 
15.0 


the  factors  are  to  be  multiplied  Ijy  the  number  of  remaining  payments  in  the  oontract. 
-  foHowing  a  payment,  the  remaining  maturity  is  set  equai  to  the  time  remaining  until  the 


adi  quately  covered.  The  second 
fo(  tnote  applies  to  equity  contracts  that 
aul  omatically  reset  to  zero  each  time  a 
pa  'ment  is  made.  The  credit  risk 
as!  Qciated  with  these  contracts  is 
sin  lilar  to  that  of  a  series  of  shorter 
coi  itracts  beginning  and  ending  at  each 
res  5t  date.  For  this  type  of  equity 
COI  itract  the  remaining  maturity  is  set 
eqi  lal  to  the  time  remaining  imtil  the 
ne  ;t  payment. 

^  Vhile  the  capital  charges  resulting 
fro  n  the  application  of  the  new 
pr<  posed  conversion  factors  may  not 
pr<  vide  complete  coverage  for  risks 
ass  related  with  any  single  contract,  the 
BS  Z  believes  the  factors  will  provide  a 
rea  sonable  level  of  prudential  coverage 
for  derivative  contracts  on  a  portfolio 
baj  is.  Like  the  original  matrix,  the 
pn  posed  exp-inded  matrix  is  designed 
to  )rovide  a  reasonable  balance  between 
pn  cision,  and  complexity  and  burden. 

B.  Recognition  of  the  Effects  of  Netting 

'  he  simulation  studies  used  to 
gei  erale  the  conversfon  factors  for 
po  ential  future  exposure  analyzed  the 


The  conversion  foctors  for  rate  contracts  with 
ren^ining  maturities  of  one  to  five  years  are 

ntly  applied  to  any  contracts  with  a  remaining 
malLrity  of  over  one  year. 

The  methodology  and  results  of  the  statistical 
yses  are  summarized  in  a  paper  entitled  'The 
ulation  of  Add-Ons  for  Derivative  Contracts: 
Th^Expwnded  Matrix  Apprtiach"  which  is  available 
request  from  the  FDIC's  Reading  Room  by 
ng  (202)  8q»-8785. 


implications  of  underlying  rate  and 
price  movements  on  the  current 
exposure  of  contrac:ts  without  taking 
into  account  reductions  in  exposure  that 
could  result  from  legally  enforceable  . 
netting  arrangements.  Thus,  the 
conversion  factors  are  most 
appropriately  applied  to  non-netted 
contracts,  and  when  applied  to  legally 
enforceable  netted  contracts,  they  could 
in  some  cases,  overstate  the  potential 
future  exposure. 

Comments  provided  during  the 
consultative  process  of  revising  the 
Basle  Accord  to  recognize  qualifying 
bilateral  netting  arrangements  and 
furtlier  research  conducted  by  the  BSC, 
have  suggested  that  netting 
arrangements  can  reduce  not  only  a 
banking  organization's  current  exposure 
for  the  transactions  subject  to  tlie 
netting  arrangement,  but  also  its 
potential  future  exposure  for  those 
transactions.'* 

As  a  result,  in  July  1994  the  BSC 
issued  a  proposal  to  incorporate  into  the 
calculation  of  the  add-on  for  potential 


"While  current  exposure  is  intended  to  cover  an 
organization's  credit  exposure  at  one  point  in  time, 
potential  future  exposure  provides  an  estimate  of 
possible  increases  in  future  replacement  cost,  in 
view  of  the  volatility  of  current  exposure  over  the 
remaining  life  of  the  contract.  The  greater  the 
tendency  of  the  current  exposure  to  fluctuate  over 
time,  the  greater  the  addon  for  potential  future 
exposure  should  be  to  cover  avpected  Huctuatioas. 
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future  exposure  a  method  for 
recognizing  the  risk-reducing  effects  of 
qualifying  netting  arrangements.  Under 
the  proposal,  institutions  could 
recognize  these  effects  only  for 
transactions  subject  to  legally 
enforceable  bilateral  netting 
arrangements  that  meet  the 
requirements  of  netting  for  current 
exposure  as  set  forth  in  the  recent 
amendment  to  the  Accord. 

Depending  on  market  conditions  and 
the  characteristics  of  a  bank's  derivative 
portfolio,  netting  arrangements  can  have 
substantial  effects  on  a  bank's  potential 
future  exposure  to  multiple  derivative 
contracts  it  has  entered  into  with  a 
single  counterparty.  Should  the 
counterparty  default  at  some  future 
date,  the  bank's  exposure  would  be 
limited  to  the  net  amoimt  the 
coimterparty  owes  on  the  date  of  default 
rather  than  the  gross  current  exposure  of 
the  included  contracts.  By  entering  into 
a  netting  arrangement,  a  bank  may 
reduce  not  only  its  oment  exposiue, 
but  also  its  future  exposure  as  well. 
Nevertheless,  while  in  many 
circumstances  a  netting  arrangement 
can  reduce  the  potential  future  exposure 
of  a  counterparty  portfolio,  this  is  not 
always  the  case.i^ 

The  most  important  factors 
influencing  whether  a  netting 
arrangement  will  have  an  effect  on 
potential  future  exposure  are  the 
volatilities  of  the  current  exposure  to 
the  coimterparty  on  both  a  gross  and  net 
basis."  The  volatilities  of  net  ciurrent 
exposure  and  gross  current  exposure  of 
the  portfolio  may  not  necessarily  be  the 
same.  VolatiUty  of  gross  current 
exposiue  is  influenced  primarily  by  the 
fluctuations  of  the  market  values  of 
positively  valued  contracts.  Volatility  of 
net  current  exposure  on  the  other  hand, 
is  influenced  by  the  fluctuations  of  the 
market  values  of  all  contracts  within  the 
portfoho.  hi  those  cases  where  net 
current  exposure  has  a  tendency  to 
fluctuate  more  over  time  than  gross 
current  exposure,  a  netting  arrangement 
will  not  reduce  the  potential  future 
exposure.  However,  in  those  situations 
where  net  current  exposure  has  a 


••For  purposes  of  this  discussion,  a  portfolio 
refers  to  a  set  of  contracts  with  a  single 
counterparty.  A  bank's  global  portfolio  refers  to  all 
of  the  contracts  in  the  institution's  derivatives 
portfolio  that  are  subjea  to  qualifying  netting 
arrangements. 

"  Volatility  in  this  discussion  is  the  tendency  of 
the  market  value  of  a  contract  to  vary  or  fluctuate 
over  time.  A  highly  volatile  portfolio  would  have 
a  tendency  to  fluctuate  significantly  over  short 
periods  of  time.  One  of  the  most  important  factors  ' 
influencing  a  portfolio's  volatility  is  the  correlation 
of  the  contracts  within  the  portfolio,  that  is.  the 
degree  to  which  the  contracts  in  the  portfolio 
respond  similarly  to  changing  market  conditions. 


tendency  to  fluctuate  less  over  time  than 
gross  current  exposure,  a  netting 
arrangement  can  reduce  the  potential 
future  exposure. 

Net  current  exposure  is  likely  to  be 
less  volatile  relative  to  the  volatility  of 
gross  current  exposure  when  the 
portfolio  of  contracts  as  a  whole  is  more 
diverse  than  the  subset  of  positively 
valued  contracts.  When  a  netting 
arrangement  is  apphed  to  a  diversified 
portfolio  and  the  positively  valued 
contracts  within  die  portfolio  as  a  group 
are  less  diversified  than  the  overall 
portfoho,  then  the  effect  of  the  netting 
arrangement  will  be  to  reduce  the 
potential  future  exposure  for  the 
portfolio. 

The  BSC  has  studied  and  analyzed 
several  alternatives  for  taking  into 
account  the  effects  of  netting  when 
calculating  the  capital  charge  for 
potential  future  exposure.  In  particular, 
the  BSC  reviewed  one  general  method 
proposed  by  commenters  to  the  April 
1993  netting  proposal.  This  method 
would  reduce  the  amount  of  the  add-on 
for  potential  future  exposure  by 
multiplying  the  calculated  gross  add-on 
by  the  ratio  of  the  portfoUo's  net  current 
exposure  to  gross  current  exposure  (the 
net-to-gross  ratio  or  NCR).  The  NCR  is 
used  as  a  proxy  for  the  risk-reducing 
effects  of  the  netting  arrangement  on  the 
potential  future  exposure.  The  more 
diversified  the  portfolio,  the  lower  the 
net  current  exposure  tends  to  be  relative 
to  gross  current  exposure. 

The  BSC  incorporated  this  method 
into  its  proposal.  However,  given  that 
there  are  portfoUo-spedfic  situations  in 
which  the  NCR  does  not  provide  a  good 
indication  of  these  effects,  the  BSC 
proposal  gives  only  partial  weight  to  the 
effects  of  the  NCR  on  the  add-on  for 
potential  future  exposure.  The  proposed 
method  would  average  the  amount  of 
the  add-on  as  currently  calculated 
(Agrass)  and  the  same  amount  multiphed 
by  the  NCR  to  arrive  at  a  reduced  add- 
on (Anet)  for  contracts  subject  to 
qualifying  netting  arrangements  in 
accordance  with  the  requirements  set 
forth  in  the  recently  amended  Accord. 
This  formula  is  expressed  as: 
A«.  =  .5(Ag^  +  (NCR  •  Ap«s)). 
For  example,  a  bank  with  a  gross  current 
exposure  of  500,000,  a  net  current 
exposure  of  300,000.  and  a  gross  add-on 
for  potential  future  exposure  of 
1,200,000.  would  have  an  NCR  of  .6 
(300,000/500.000)  and  would  calculate 
Anet  as  follows: 
.5(1,200,000  +  (.6  *  1,200,000)) 

A,w  =  960,000 

For  banks  with  an  NCR  of  50  percent, 
the  effect  of  this  treatment  would  be  to 
permit  a  reduction  in  the  amount  of  the 


add-on  by  25  percent.  The  BSC  believes 
that  most  dealer  banks  are  Ukely  to  have 
an  NCR  in  the  vicinity  of  50  percent. 

The  BSC  proposal  does  not  specify 
whether  the  NCR  should  be  calculated 
on  a  counterparty-by-counterparty  basis 
or  on  an  aggregate  basis  for  all 
transactions  subject  to  quaUfying. 
legally  enforceable  netting 
arrangements.  The  proposal  requests 
comment  on  whether  the  choice  of 
method  could  bias  the  results  and 
whether  there  is  a  significant  difference 
in  calculation  burden  between  the  two 
methods. 

The  BSC  proposal  also  acknowledges 
that  simulations  using  bank's  internal 
models  for  measuring  credit  risk 
exposure  would  most  likely  produce  the 
most  accurate  determination  of  the 
effect  of  netting  arrangements  on 
potential  future  exposures.  The  proposal 
states  that  the  use  of  such  models  would 
be  considered  at  some  future  date. 

C.  The  FDIC  Proposal 

In  Ught  of  the  BSC  proposal,  die  FDIC 
believes  that  it  is  appropriate  to  seek 
comment  on  proposed  revisions  to  the 
calculation  of  the  add-on  for  potential 
future  exposure  for  derivative  contracts. 
Therefore,  the  FDIC  is  proposing  to 
amend  its  risk-based  capital  guidelines 
for  state  nonmember  banks  to  expand 
the  matrix  of  conversion  factors,  and  to 
permit  institutions  that  make  use  of 
quahfying  netting  arrangements  to 
recognize  the  effects  of  those  netting 
arrangements  in  the  calculation  of  the 
add-on  for  potential  future  exposure. 
The  second  part  of  the  proposed 
amendment  is  contingent  on  the 
adoption  of  a  final  amendment  to  the 
FDIC's  risk-based  capital  guidehnes  to 
recognize  bilateral  close-out  netting 
arrangements  and  would  formally 
extend  this  recognition  to  commodity, 
precious  metals,  and  equity  derivative 
contracts. 

With  regard  to  the  portion  of  the 
proposal  to  expand  the  conversion 
factor  matrix,  the  FDIC  is  proposing  the 
same  conversion  factors  set  forth  in  the 
BSC  proposal.  The  FDIC  agrees  with  the 
BSC  that  the  existing  conversion  factors 
applicable  to  long-dated  transactions  do 
not  provide  sufficient  capital  for  the 
risks  associated  with  those  types  of 
contracts.  The  FDIC  also  agrees  with  the 
BSC  that  the  conversion  factors  for 
foreign  exchange  transactions  are 
significantly  too  low  for  commodity, 
precious  metal,  and  equity  contracts  due 
to  the  volatility  of  the  associated  indices 
or  the  prices  on  the  underlying  assets.'* 


"Similar  to  the  BSC  proposal,  the  FDIC's 
proposed  amendment  specifies  that  for  pquity 

C«l>linu«d 
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The  FDK]  is  proposing  the  same 
fonnula  as  the  BSC  proposal  to  calculate 
a  reduction  in  the  add-on  for  potential 
future  exposure  for  contracts  subject  to 
quaiiiying  netting  contracts.  The  FDIC 
recognizes  several  advantages  with  this 
formula.  First,  the  formula  uses  bank- 
speciBc  information  to  calculate  the 
NCR.  The  NCR  is  simple  to  calculate 
and  uses  readily  available  information. 
The  FDIC  believes  the  use  of  the 
averaging  factor  of  0.5  is  an  important 
aspect  of  the  proposed  formula  because 
it  means  the  add-on  for  potential  future 
exposure  can  never  be  reduced  to  zero 
and  banJcs  will  always  hold  some  capital 
against  derivative  contracts,  even  in 
those  instances  where  the  net  current 
exposure  is  zero. 

The  FDIC  is  seddng  comment  on  all 
aspects  of  this  proposal.  As  mentioned 
earUer,  the  BSC  proposal  seeks 
comment  on  whether  the  NCR  should 
be  calculated  on  a  counteiparty-by-  ^ 
counterparty  basis,  or  on  a  global  basis 
for  all  contracts  subject  to  qualifying 
bilateral  netting  arrangements.  The 
FDIC's  proposed  regulatory  language 
would  require  the  calculation  of  a 
separate  NCR  for  each  counterparty 
with  which  it  has^  qualifying  netting 
contract.  However,  the  FDIC  is  also 
seeking  comment  as  to  whidi  method  of 
calculating  the  NCR  would  be  most 
efficient  and  appropriate  for  institutions 
vdth  numerous  quahfying  bilateral 
netting  arrangements.  With  either 
calculation  method  the  NCR  would  be 
applied  separately  to  adjust  the  add-on 
for  potential  future  exposure  for  each 
netting  arrangement.  The  FDIC  notes 
that  some  preliminary  findings  indicate 
that  a  global  NCR  may  be  less 
burdensome  to  apply  since  the  same 
NOR  would  be  uised  for  each 
counterparty  with  a  netting 
arrangement,  but  counterparty  specific 
NGRs  may  provide  a  more  accurate 
indication  of  the  credit  risk  associated 
with  each  counterparty. 

Regulatory  Flexibility  Act  Analysis 

The  FDIC  does  not  believe  that 
adoption  of  this  proposal  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  (in  this  case,  small  banks),  in 
accord  with  the  spirit  and  purposes  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  et.  seq.).  In  this  regard,  while  some 
small  banks  with  limited  derivative 
portfolios  may  experience  an  increase  in 


contracts  that  automatically  reset  Xo  zero  value 
following  a  payment,  the  remaining  maturity  is  set 
equal  to  the  time  remaining  until  the  next  payment. 
Also,  for  contracts  with  multiple  exchanges  of 
principal,  tha  conversioo  iactors  aie  to  be 
multiplied  by  the  aumber  of  rcauiiniiig  pavmeots  in 
the  contract. 


cfl  pital  charges,  for  most  banks  the 
overall  eSect  of  the  proposal  will  be  to 
luce  regulatory  burden  and  to  reduce 
capital  charge  for  certain 
tactions. 

Paperwork  Reduction  Act 

he  FDIC  has  determined  that  its 
p^posed  amendments,  if  adopted, 
uld  not  increase  the  regulatory 
erwork  burden  of  state  nonmember 
binks  pursuant  to  the  provisions  of  the 
p4  perwork  Reduction  Act  (44  U.S.C 
3!  01  et.  seq.J. 

L  It  of  Subjects  in  12  tTR  Part  325 

Bank  deposit  insurance.  Banks, 
b«  nking.  Capital  adequacy,  Reporting 
ai  d  recordkeeping  reqtiirements. 
Si  vings  associations.  State  nonmember 
hi  nks. 

For  the  reasons  set  forth  in  the 
p  eamble,  the  Board  of  Directors  of  the 
F  )IC  proposes  to  amend  12  CFR  part 
3:  5  as  follows: 

P  \m  32S-CAPITAL  MAINTENANCE 

1.  The  ujthority  citation  for  part  325 
a  ntinues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 
1<  16,  18ie(a).  1818(b).  1818(c).  1818(t).  1819 
(1  Hitfa).  1828(c).  182e(d).  1828(i),  182S(n). 
1«  28(o).  18310,  3907,  3909;  Pub.  L  102-233. 
1<  5  Stat.  1761, 1789. 1790  (12  U.S.C.  1831n 
n(  te)  Pub.  L  102-242. 105  Stat.  2236,  23S5. 
2;  86  (12  U.S.Q  1828  note). 

2.  In  appendix  A  to  part  325.  section  II  is 
ai  tended  by: 

a.  Revising  the  last  sentence  in  section  II.C. 
O  tegory  3; 

b.  Redesignating  footnotes  36  through  40  as 
fa  Jtnotes  37  through  41; 

c  Adding  new  footnote  35  at  the  end  of  the 
ir  troductory  text  of  section  II.D.;  and 

d.  Revising  the  heading  and  the 
ir  trodiictory  text  ofsection  II. E.  (preceding 
pj  ragraph  El.)  to  read  as  follows: 

A  >PENDIX  A  TO  PART  325— 

S  FATEMENT  OF  POLICY  ON  RISK- 

B  ^SED  CAPITAL 


II.  •  •  • 

C.  *  *  * 

Category  3  '  *   *  la  addition,  the  credit 

uivalent  amount  of  derivative  contracts 
tl  at  do  not  qualify  for  a  lower  risk  weight  are 
8!  signed  to  the  50  percent  risk  category. 


D. 


^The  suffidency  of  collateral  and  guarantees  iot 
o  F-ba lance-sheet  items  is  determined  by  the  market 

lue  of  the  collateral  or  the  amount  of  the 
gi  arantee  in  relation  to  the  face  amount  of  the  item. 
e:  cept  for  derivative  contracts,  for  which  this 
d  termination  is  generally  made  in  relation  to  the 
ci  adit  vjuivalent  amount.  Collateral  and  guarantees 
ai  i  subject  to  the  same  pros-isions  noted  under 
s<  aion  ILB. 


E.  Derivative  Contracts  (Interest  Rate. 
KxrhiogB  Rate.  Commodity  and  Equity 
Derivative  Contracts) 

Credit  equivalent  amounts  are  computed 
for  each  of  the  following  off-balance-sheet 
derivative  contracts: 

Interest  Rate  Contracts 

(1)  Single  currency  interest  rate  swaps. 

(2)  Basis  swaps 

(3)  Forward  rate  agreetneats. 

(4)  Interest  rate  options  (including  caps, 
collars,  and  floors  piuchased). 

(5)  Any  other  instrument  that  gives  rise  to 
similar  credit  risks  (including  when-issued 
securities  and  forward  deposits  accepted). 

Exchange  Rate  Contracts 

(1)  Cross-currency  interest  rate  swaps. 

(2)  Forward  fcreign  exchange  contracts 

(3)  Currency  options  purchased. 

(4)  Any  other  instrument  that  gives  rise  to 
similar  credit  risks. 

Commodity  (including  precious  metal)  or 
Equity  Derivative  Contracts 

(1)  Commodity  or  equity  linked  swaps. 

(2)  Commodity  or  equity  linked  options 
purchased. 

(3)  FoTH'ard  commodity  or  equity  linked 
contracts. 

(4)  Any  other  instrument  that  gives  rise  to 
similar  credit  risks. 

Exchange  rate  contracts  with  an  original 
maturity  of  fourteen  calendar  days  or  less 
and  derivative  contracts  traded  on  exchanges 
that  require  daily  payment  of  variation 
margin  may  be  excluded  from  the  risk-based 
ratio  calculation.  Over-the-counter  options 
purchased,  however,  are  included  and 
treated  in  the  same  way  as  other  derivative 
contracts. 
»         •         •         •      "  * 

3.  In  Appendix  A  to  part  325,  section 
lI.E.l.,  as  that  section  was  proposed  to  be 
revised  at  59  FR  37726.  July  25,  1994,  is 
revised  to  read  as  follows: 

II.  '   •  * 

E.  *  *  • 

1.  Credit  Equivalent  Amounts  for 
Derivative  Contracts.  The  credit  equivalent 
amotmt  of  a  derivative  contract  that  is  not 
subject  to  a  qualifying  bilateral  netting 
contract  in  aocordance  with  section  11^.3.  of 
this  appendix  A  is  equal  to  the  sum  of  (i)  the 
current  exposure  (which  is  equal  to  the  mark- 
to-market  value,*'  if  positive,  and  is 
sometimes  referred  to  as  the  replacement 
cost)  of  the  contract  and  (ii)  an  estimate  of 
the  potential  future  credit  exposure  over  the 
remaining  life  of  the  contract. 

The  current  exposure  is  determined  by  the 
mark-to-market  value  of  the  contract.  If  the 
mark-to-market  value  is  positive,  then  the 
current  exposure  is  equal  to  that  mark-to- 
market  value.  If  the  mark-to-market  value  is 
zero  or  negative,  then, the  current  exposure  is 
zero. 

The  potential  future  credit  exposure  of  a 
contract,  including  contracts  with  negative 
mark-to-market  values,  is  estimated  by 


*'  KUrk-to-inariet  values  are  measarad  in  dollars, 
regardless  o(  the  currency  or  currencies  specified  in 
the  contract  aod  should  reflect  changes  in  both 
underlying  rates,  prices  and  indices,  and 
counterparty  credit  quality. 
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multiplying  the  notional  principal  amount  of 
the  contract  by  one  of  the  following  credit 
conversion  factors,  as  appropriate: 


Conversion  Factor  Matrix  a 

[Numbers  in  percent] 


Residual  nrjatutily 


LeSs  than  one  yeaf 
One  to  five  years  .... 
Five  years  w  more  . 


interest 
rate 


0.0 
0.5 

1.5 


Exchange 

rate  and 

gold 


1.0 
5.0 
7.5 


Equity' 


6.0 

8.0 

10.0 


Precious 

metals. 

except 

90U 


7.0 
7.0 

8.0 


Other 
commod- 
ities 


BP^  Sf^If  ^  '"""i^^  exchariges  of  principal,  the  factors  are  to  be  multiplied  by  the  number  of  remarning  payments  in  the  contract 
BFor  contracts  that  reset  to  zero  value  following  a  payment,  the  remainmg  matunty  is  set  equal  to  the  time  und^l  me  r>eS  pTyml^m 


12.0 
12.0 
15.0 


No  potential  future  exposure  is  calculated 
for  single  currency  interest  rate  swaps  in 
which  payments  are  made  based  upon  two 
floating  rate  indices  (so  called  floating/ 
floating  or  basis  swaps);  the  credit  exposure 
on  these  contracts  is  evaluated  solely  on  the 
basis  of  thedr  mark-to-market  values. 

4.  In  Appendix  A  to  part  325.  section  n.E.2. 
as  that  section  was  proposed  to  be  revised  at 
59  FR  37726.  July  25, 1994,  is  revised  to  read 
as  follows: 

II.  •  •  • 

E.  •  *  • 

2.  Risk  Weights  and  Avoidance  of  Double 
Counting.  Once  the  credit  equivalent  amount 
for  a  derivative  contract,  or  a  group  of 
derivative  contracts,  has  been  determined, 
that  amount  is  assigned  to  the  risk  category 
appropriate  to  the  counterparty,  or,  if 
relevant,  the  guarantor  or  the  nature  of  any 
ooUatenl.  However,  the  maximum  weight 
that  will  be  applied  to  the  credit  equivalent 
amoimt  of  such  contracts  is  50  percent 

In  certain  cases,  credit  exposures  arising 
from  the  derivative  contracts  covered  by 
these  guidelines  may  already  be  reflected,  in 
part,  on  the  balance  sheet.  To  avoid  double 
counting  such  exposures  in  the  assessment  of 
capital  adequacy  and,  perhaps,  assigning 
inappropriate  risk  weights,  counterparty 
credit  exposures  arisirjg  from  the  types  of 
instruments  covered  by  these  guidelines  may 
need  to  be  excluded  from  balance  sheet 
assets  in  calculating  banks'  risk-based  capital 
ratios. 

The  FDfC  notes  that  the  conversion  factors 
set  forth  in  section  lI.E.l.  of  appendix  A, 
which  are  based  on  observed  volatilities  of 
the  particular  types  of  instruments,  are 
subject  to  review  and  modification  in  light  of 
changing  volatilities  or  market  conditions. 

Examples  of  the  calculation  of  credit 
equivalent  amounts  for  these  types  of 
contracts  are  contained  in  table  fV  of  this 
appendix  A. 

5.  In  Appendix  A  to  part  325,  section  ILE.3. 
as  that  section  was  proposed  to  be  added  at 


59  FR  37726.  July  25. 1994.  is  revised  to  read 
as  follows: 

a.  •  •  • 

E.  •  •  • 

3.  Netting.  For  purposes  of  this  appendix 
A.  netting  refers  to  the  offseUing  of  positive 
and  negative  mark-to-market  values  when 
determining  a  current  exposure  to  be  used  in 
the  cakuiation  of  a  credit  equivalent  amount. 
Any  legally  enforceable  form  of  bilateral 
netting  (that  is.  netting  with  a  single 
counterparty)  of  derivative  contracts  is 
recognized  for  purposes  of  calculating  the 
credit  equivalent  amount  provided  that: 
•         •         »         *         • 

(St)  The  bank  maintains  in  its  flies 
documentation  adequate  to  support  the 
netting  of  derivative  contracts,  including  a 
copy  of  the  bilateral  netting  conu^ct  and 
necessary  legal  opinions. 

A  contract  containing  a  v.alkaway  clause  is 
not  eligible  for  netting  for  purposes  of 
calculating  the  credit  equivalent  amoiuit.*^ 

By  netting  individual  contracts  for  the 
purpose  of  calculating  its  credit  equivalent 
amount,  a  bank  represents  that  it  has  met  the 
requirements  of  this  appendix  A  and  all  the 
appropriate  documents  are  in  the  bank's  files 
and  available  for  inspection  by  the  FDIC, 
Upon  determination  by  the  FDIC  that  a 
bank's  files  are  inadequate  or  that  a  netting 
contract  may  not  be  legally  enforceable  under 
any  one  of  tiie  bodies  of  law  described  in 
paragraphs  (b)  (i)  through  (iii)  of  this  section, 
underlying  individual  contracts  may  be 
treated  as  though  they  were  not  subject  to  the 
netting  contract 

The  credit  equivalent  amount  of  derivative 
contracts  that  are  subject  to  a  qualif\ing 
bilateral  netting  contract  is  calculated  by 
adding  (i)  the  net  current  exposure  of  the 
netting  contract  and  (ii)  the  sum  of  the 
estimates  of  potential  future  exposure  for  all 
individual  contracts  subject  to  the  netting 
contract,  adjusted  to  take  into  account  the 
effects  of  the  netting  contract. 


The  net  current  exposure  is  the  sum  of  all 
positive  and  negative  mark-to-market  values 
of  the  individual  contracts  subject  to  the 
netting  contract.  If  the  net  sum  of  the  mark- 
to-market  values  is  positive,  then  the  net 
cu-Tent  exposure  is  equal  to  that  sum.  If  the 
net  sum  of  the  mark-to-n;arket  values  is  zero 
or  negative,  then  the  net  current  exposure  is 
zero. 

The  sum  of  the  estimates  of  potential 
future  exposure  for  all  individual  contracts 
subject  to  the  netting  contract  {\raJ\. 
adjusted  to  reflect  the  effects  of  the  netting 
contract  (A„e,),  is  determined  through 
application  of  a  formula.  The  formula,  which 
employs  the  ratio  of  the  net  current  to  the 
gross  current  exposure  (NCR),  is  expressed 
as: 
A«,  =  .5(Ap,«  ♦  (NCR  •  Ap«,)) 

Gross  potential  future  exposure,  or  Aj,,,,^. 
is  calculated  by  summing  the  estimates  of 
potential  future  exposure  (determined  in 
accordance  with  section  Il.E.l.  of  this 
appendix  A)  for  each  individual  contract 
subject  to  the  qualifying  bilateral  netting 
contract.*'  The  NCR  is  determined  as  the 
ratio  of  the  net  current  exposure  of  the 
netting  contract  to  the  gross  current  exposure 
of  the  netting  contract.  The  gross  current 
exposure  is  the  sum  of  the  current  exposures 
of  all  individual  contracts  subjec;  ir  ihe 
netting  contract  calculated  in  accordance 
with  section  Il.E.l.  of  this  appendix  A.  The 
effect  of  this  treatment  is  that  A,^  is  the 
average  of  Ag„«  and  A,n>«  adjusted  by  the 
NCR. 

6.  In  Appendix  A  to  part  325,  the  chart  in 
Table  III  and  its  heading,  as  that  section  was 
proposed  to  be  amended  at  59  FR  37726.  July 
25, 1994,  is  revised  to  read  as  follou's: 

Table  HI.  •  •  • 


Credit  Conversion  for  Derivative  Contracts 


^'For  purposes  of  this  section,  a  walkaw«y  clause 
means  a  provision  in  a  netting  contract  that  permits 
a  non-defauhing  couirterparty  to  make  lower 
peymems  than  it  would  make  ott»er\*ise  uj»der  the 
contract,  or  no  paymmits  at  all.  to  a  debuher  or  to 
the  estate  of  a  defaulter,  even  if  a  defaulter  or  the 


estate  of  a  defaulter  is  a  net  creditor  under  the 
contract 

*'For  purposes  of  calculating  gross  potealial 
future  credit  exposure  for  foreign  exchange 
contracts  and  other  similar  contracts  in  whidi 
notional  principal  is  equivalent  to  cash  flows,  total 


notional  principal  is  defined  as  the  net  receipts  to 
each  party  ttlliag  du«  on  each  value  dale  in  each 
currency. 
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Conversion  Factor  Matrix  a 

[Numbers  In  percent] 


Residual  maturity 


Interest 
rate 


Exchange 
rale 


Equity! 


Precious 
metals 


Ottier  com- 
modities 


Less  Vhan  one  year 
One  to  five  years  .... 
Five  years  or  more  . 


0.0 
0.5 

1.5 


1.0 
5.0 
7.5 


6.0 

8.0 

10.0 


7.0 
7.0 
8.0 


12.0 
12.0 
15.0 


*■  For  contracts  witti  multiple  exchanges  of  princl>al, 
BFor  contracts  that  reset  to  zero  value  following 


,  the  factors  are  to  be  multiplied  by  the  number  of  remaining  payments  in  the  contract 
a  payment,  the  remaining  maturity  is  set  equal  to  the  tinrie  until  the  next  payment 


•   6.  In  Appendix  A  to  part  325,  Table 
is  revised  to  read  as  follows: 


IV,  as  that  table  was  proposed  to  be  added  at  59  FR  37726,  July  25,  1994, 


Table  IV.— Calculation 


DF  Credit  Equivalent  Amounts  for  Derivative  Contracts 


Potential  exposure 


Type  of  contract  (remaining  maturity) 


Notional 
principal 
(dollars) 


Current 
exposure 


Potential 
Exposure 
(dollars) 


Credit  equivalent  anriount 


Market-to 
market 
value 


Current  ex- 
posure (dol- 
lars) 


Credit 

equivalent 

anxxint 


(1)  120-Day  Forward  Foreign  Exchange 

(2)  6-Year  Forward  Foreign  Exchange  .. 

(3)  3-Year  Interest  Rate  Swap 

(4)  1-Year  Oil  Swap 

<5)  7-Year  Interest  Rate  Swap 


5,000,000 

6.000,000 

10,000.000 

10,000.000 

20,000.000 


.01 

.075 

.005 

.12 

.015 


50,000 
450,000 

50,000 

1,200,000 

300,000 


100,000 

-120,000 

200,000 

-250,000 

-1,300,000 


100,000 
0 

200.000 
0 
0 


150,000 
450,000 
250,000 
1,200,000 
300,000 


Total 


2,050.000 


300,000 


2.350,000 


If  contracts  (1)  through  (5)  above  are 
subject  to  a  qualifying  bilateral  netting 
contract,  then  the  following  applies: 


Potential  fu- 
ture exposure 
{from  above) 


Net  current 
exposure* 


Credit 

equivalent 

amount 


(1) 
(2) 
(3) 
(4) 
(5) 


50.000 
450.000 

50.000 

1.200.000 

300.000 


Total 


2.050.000 


2.050,000 


•The  total  Of  the  mark-to-market  values  from  ab  )ve  is  - 1,370,000.  Since  this  Is  a  negative  amount,  the  net  current  exposure  is  zero. 


To  recognize  the  effects  of  netting  on. 
potential  future  exposure,  the  following 
formula  applies: 
A„„  =  .  5  (A,™.  +  (NCR  •  Ap.„.)) 

In  the  above  example: 
NCR  =  0  (0/300,000) 
An,,  =  .5  (2,050.000  +  (0  *  2,050,000)) 
A„«  =  1.025.000 

Credit  Equivalent  Amount:  1,025.000  +  0  = 
1,025,000 

If  the  net  current  exposure  was  a  positive 
amount,  for  example,  5200,000,  the  credit 
equivalent  amount  would  be  calculated  as 
follows: 

NCR  =  .67  (200.000/300.000) 
A«,  =  .5(2.050,000  +  (.67  •  2,050.000)) 
A«,  =  1,711,750 

Credit  Equivalent  Amount:  1,711,750  ■•■ 
200,000=1.911.750 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington.  D.C  this  27  day  of 
September.  1994. 


I  ederal  Deposit  Insurance  Corporation 
1  obert  E.  Feldman, 
J  cting  Executive  Secretary. 
■R  Doc.  94-25662  Filed  10-1&-94;  8:45  am] 

LUNO  CODE  8714-01-P 


I  EPARTMENT  OF  TRANSPORTATION 
I  ederal  Aviation  Administration 
4CFRPart39 

Docket  No.  93-NM-207-AD] 

i  airworthiness  Directives;  Canadair 
I  iodei  CL-600-1A11,  -2A12,  and 
-  2B16  Series  Airplanes 

i  GENCY:  Federal  AviaUon 
I  kdministration,  DOT. 


ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  supplemental  proposed 
airworthiness  directive  (AD),  applicable 
to  certain  Canadaii'  Model  CL-600- 
lAll, -2A12,  and -2B16  series 
airplanes,  that  would  have  required  a 
fimctional  check  of  the  idle  stop 
function  of  the  engine  throttle  quadrant; 
repair  or  replacement,  if  necessary;  and 
eventual  replacement  of  the  engine 
throttle  quadrant.  That  proposal  was 
prompted  by  reports  of  xmintentional 
engine  shutdown  on  certain  of  these 
airplanes  due  to  problems  associated 
with  operation  of  the  engine  throttle 
quadrant.  This  action  further  revises  the 
proposed  rule  by  adding  a  second  type 
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of  test  of  the  engine  throttle  quadnmt  to 
determine  if  the  throttle  levers  bypass 
the  idle  stop  into  the  shut-off  position. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  ensure  the  proper 
operation  of  the  throttle  quadrant  so  as 
to  prevent  inadvertent  shutdovra  of  an 
engine  while  the  airplane  is  taxiing  or 
in  flight. 

DATES:  Comments  must  be  received  by 
November  23, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
207-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3.00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.  Canadair  Aerospace 
Group.  P.O.  Box  6087.  Station  Centre- 
ville.  Quebec  H3C  309.  Canada.  This 
information  may  b>e  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue.  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  J.  O'Neill,  Aerospace 
Engineer.  Propulsion  Branch.  ANE-174. 
FAA.  Engine  and  Propeller  Directorate. 
New  York  Aircraft  Certification  Office, 
181  South  Franklin  Avenue.  Room  202, 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-7421;  fax  (516) 
791-9024. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  cornments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  93-NM-207-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplarte  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-207-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Canadair  Model  CL-600-1A11.  -2A12, 
and  -2B16  series  airplanes,  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  June  28. 1994  (59 
FR  33233).  That  supplemental  NPRM 
would  have  required  a  functional  check 
of  the  idle  stop  function  of  the  throttle 
quadrant;  repair  or  replacement  of  the 
throttle  quadrant  if  the  check  failed;  and 
the  eventual  replacement  of  the  throttle 
quadrant  with  a  new  model.  In  addition. 
that  supplemental  NPRM  expanded  the 
applicability  of  the  initially-issued 
NPRM  to  include  additional  airplanes 
that  were  found  to  be  subject  to  the 
addressed  unsafe  condition. 

That  supplemental  NPRM  was 
prompted  by  reports  of  unintentional 
engine  shutdown  that  occurred  on 
Model  CL-60G-2A12  and  -2B16  series 
airplanes  when  a  throttle  lever  over- 
rode the  idle  stop  during  throttle 
retardation,  due  to  a  quick,  sharp  pull 
on  the  throtUe  levers,  and  the  throttle 
lever  consequently  moved  directly  to 
the  shut-ofl  position.  The  proposed 
functional  check  (hereafter  called  "the 
abrupt-movement  check")  was  intended 
to  ensure  that  such  unintentional 
shutdowns  of  engines  would  not  occur 
while  the  airplane  is  taxiing  or  in  flight. 
The  abrupt-movement  check  procedures 
are  described  in  Canadair  Challenger 
Service  Bulletins  A600-0629  and  A601- 
0410,  both  dated  November  1. 1993. 

Subsequent  to  the  issuance  of  that 
supplemental  NPRM,  the  FAA  became 
aware  that  a  necessary  requirement, 
which  was  previously  proposed  in  the 
initially-issued  NPRM.  was  incorrectly 
omitted  from  the  supplemental  NPRM. 


The  original  NPRM  was  published  in 
the  Federal  Register  on  February  9 
1994.  (59  FR  5966).  That  action  would 
have  required  operators  to  test  the 
engine  throttle  quadrant  to  determine  if 
the  throttle  levers  b>T>ass  the  idle  stop 
into  the  shut-off  position  due  to  side 
loads  on  the  throttle  levers;  quadrants 
diat  failed  the  test  (hereafter  called  "the 
side-load  test")  would  be  required  to  be 
modified  or  replaced.  Those  actions 
would  have  been  required  to  be 
accomplished  in  accordance  with  the 
instructions  contained  in  Canadair  Alert 
Service  Bulletin  A600-O615,  dated  June 
10, 1992  (for  Model  CL-60(>-lAll  series 
airplanes);  or  Canadair  Alert  Service 
Bulletin  A601-0374,  Revision  1.  dated 
September  30. 1992  (for  Models  CL- 
600-2A12  and  CL-600-2B16  series 
airplanes). 

The  FAA  has  determined  that 
performance  of  this  side-load  test  is 
necessary  in  order  to  adequately  address 
the  imsafe  condition  presented  by  the 
problems  identified  with  the  operation 
of  the  engine  throttle  quadrant. 

Operators  should  note  that  the 
originally-issued  NPRM  would  have 
required  that  throttle  quadrants  failing 
the  side-load  test  be  modified  in 
accordance  with  the  Canadair  service 
bulletins  released  in  1992  (referred  to 
above).  However,  in  accordance  with 
the  recommendations  of  the  Canadair 
service  bulletins  released  in  November 
1993  (referred  to  above),  throttle 
quadrants  that  failed  the  abrupt- 
movement  check  would  be  replaced 
with  a  new  unit.  The  FAA  has 
determined  that  it  is  not  logical  to 
require  that  the  throttle  quadrants  be 
modified  if  they  fail  the  side-load  test 
and  subsequently  be  replaced  by  a  new 
unit  if  they  fail  the  abrupt-movement 
check.  The  FAA  has  determined, 
instead,  that  both  the  side-load  test  and 
the  abrupt-movement  check  must  be 
performed,  and  units  that  ^1  either  test 
must  be  replaced  in  accordance  with  the 
Canadair  service  bulletins  dated 
November  1993.  (Units  that  pass  the 
tests  would  be  required  eventually  to  be 
replaced  at  a  later  time.) 

Additionally,  the  compliance  time  for 
the  proposed  eventual  replacement  of 
the  engine  throttle  quadrant  on  all 
airplanes  was  incorrectly  expressed  in 
the  previous  supplemental  NPR.M  as 
"1,200  flight  hours."  The  compliance 
time  for  this  proposed  requirement 
should  have  been  specified  as  "4.500 
hours  time-in-service."  (The  "1.200" 
figure  actually  represented  the  number 
of  landings  that  is  approximately 
equivalent  to  4.500  hours  time-in- 
service  for  the  majority  of  the  affected 
fleet.) 
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This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  supplemental  NPRM  would 
require: 

1.  A  one-time  test  of  the  engine 
throttle  quadrant  to  determine  if  side 
loads  on  the  throttles  will  cause  the 
throttle  levers  to  bypass  the  idle  stop 
info  the  shut-off  position,  and 
replacement  of  the  throttle  quadrant  if  it 
fails  this  test; 

2.  A  one-time  functional  check  of  the 
engine  throttle  quadrant  to  determine  if 
a  quick,  sharp  pull  on  the  throttles  will 
cause  the  throttle  levers  to  bypass  the 
idle  stop  into  the  shut-ofT  position,  and 
replacement  of  the  throttle  quadrant  if  it 
fails  this  functional  check;  and 

3.  Replacement  of  the  throttle 
quadrant  as  terminating  action  for  the 
requirements  of  this  AD. 

Additionally,  paragraph  (e)  of  this 
supplemental  NPRM  indicates  the 
corrected  compliance  time  of  "4,500 
hours  time-in-service"  for  replacement 
of  the  throttle  quadrant.  Expressing  this 
compliance  time  in  terms  of  "hours 
time-in-service"  makes  it  consistent 
with  the  compliance  terms  for  the  other 
requirements  of  this  proposed  AD. 

Since  certain  of  these  changes  expand 
the  scope  of  the  previously  proposed 
rule,  the  FAA  has  determined  that  it  is 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  comment. 

Cost  Impact 

The  FAA  estimates  that  150  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

The  proposed  side-loads  test  of  the 
engine  throttle  quadrant  would  take 
approximately  17  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  this 
proposed  requirement  on  U.S.  operators 
is  estimated  to  be  $140,250,  or  $935  per 
airplane. 

The  proposed  abrupt-movement 
check  of  the  idle  stop  function  of  the 
throttle  quadrant  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  functional  check  on  U.S. 


operators  is  estimated  to  be  $8,250,  or 

^55  per  airplane. 

The  proposed  installation  of  a 
:  nodified  throttle  quadrant  would  take 
:  ipproximately  10  work  hours  per 
lirplane  to  accomplish,  at  an  average 
aboi  rate  of  $55  per  work  hour. 
Required  parts  would  be  provided  by 
he  manufacturer  at  no  cost  to  operators, 
lased  on  these  figures,  the  total  cDst 
mpact  of  the  proposed  installation  on 
J.S.  operators  is  estimated  to  be 
:  ;82,500,  or  $550  per  airplane. 

Based  on  the  figures  discussed  above, 
I  le  total  cost  impact  of  this  proposed 
,  iD  on  U.S.  operators  is  estimated  to  be 
:  231.000,  or  $1,540  per  airplane.  This 
I  Dial  cost  impact  figure  is  based  on 
i  ssumptions  that  no  operator  has  yet 
I  ccomplished  any  of  the  proposed 
]  equirements  of  this  AD  action,  and  that 
1  lO  operator  would  accomplish  those 
«  ctions  in  the  future  if  this  AD  were  not 
adopted. 

1  legulatory  Impact 

The  regulations  proposed  herein 
1  /ould  not  have  substantial  direct  effects 
n  the  States,  on  the  relationship 
etween  the  national  government  and 
1  le  States,  or  on  the  distribution  of 
ower  and  responsibilities  among  the 
arious  levels  of  government.  Therefore, 
1  accordance  with  Executive  Order 
2612,  it  is  determined  that  this 
roposal  would  not  have  sufficient 
Kieralism  implications  to  warrant  the 
reparation  of  a  Federalism  Assessment. 
For  the  reasons  discussed  above,  I 
ertify  that  this  proposed  regulation  (1) 
5  not  a  "significant  regulator}-  action" 
nder  Executive  Order  12866;  (2)  js  not 
"significant  rule"  under  the  DOT 
egulatory  Policies  and  Procedures  (44 
R  11034,  February  26. 1979);  and  (3)  if 
romulgated,  will  not  have  a  significant 
dconomic  impact,  positive  or  negative, 
<  n  a  substantial  number  of  small  entities 
I  nder  the  criteria  of  the  Regulatory 
lexibility  Act.  A  copy  of  the  draft 
gulatory  evaluation  prepared  for  this 
lion  is  contained  in  the  Rules  Docket, 
copy  of  it  may  be  obtained  by 
ontacting  the  Rules  Docket  at  the 
lacation  provided  under  the  caption 
i  DDRESSES. 

is!  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
!  afety.  Safety. 

■  "he  Proposed  Amendment 

Accordingly,  pursuant  to  the 
J  uthority  delegated  to  me  by  the 
i  administrator,  the  Federal  Aviation 
i  administration  proposes  to  amend  part 
;  9  of  the  Federal  Aviation  Regulations 
( 14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Canadair:  Docket  93-NM-207-AD. 

Applicability:  Mode]  CL-600-1A11  series 
airplanes,  serial  numbers  1004  through  1085. 
inclusive,  equipped  with  throttle  quadrant 
part  numbers  600-90601-69,  -71,  -73,  -75, 
-77,  and  -79;  Model  CL-60O-2A12  series 
airplanes,  serial  numbers  3001  through  30**. 
inclusive,  equipped  with  throttle  quadrant 
part  numbers  600-90601-983,  -987,  -989, 
-1013,  -1015.  -1017.  -1019,  -1021,-1023, 
-1025,  and  -1027;  and  Model  CL-600-2B16 
series  airplanes,  serial  numbers  5001  through 
5139,  inclusive,  equipped  with  throttle 
quadrant  part  numbers  600-90601-983, 
-987,  -989,  -1013,  -1015,  -1017.  -1019. 
-1021,  -1023,  -1025,  and  -1027;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  shutdown  of  an 
engine  while  the  airplane  is  taxiing  or  in 
flight,  accomplish  the  following: 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a  test 
of  the  engine  throttle  quadrant  to  determine 
if  the  throttle  levers  bypass  the  idle  stop  into 
the  shut-off  position,  in  accordance  with 
Canadair  Alert  Service  Bulletin  A600-0615, 
dated  June  10, 1992  (for  Model  CI/-600-1A11 
series  airplanes);  or  Canadair  Alert  Service 
Bulletin  A601-O374.  Revision  1,  dated 
September  30, 1992  (for  Models  CL-600- 
2A12  and  CL-600-2B16  series  airplanes),  as 
applicable. 

Note  1:  Canadair  Alert  Service  Bulletins 
A60O-0615  and  A601-O374  reference  Sargrnt 
Aerospace  Service  Bulletins  43058-76-03 
(for  Model  CL-600-1A11  series  airplanes) 
and  43068-76-05  (for  Model  CL-60O-2A12 
and  -2B16  series  airplanes),  both  dated  April 
13, 1992,  for  additional  service  information. 

(b)  If  the  test  required  by  paragraph  (a)  of 
this  AD  indicates  that  either  throttle  lever 
bypasses  the  idle  stop  into  the  shut-off 
position,  prior  to  further  flight,  replace  the 
throttle  quadrant  in  accordance  with  Part  B 
of  the  Accomplishment  Instructions  of 
Canadair  Challenger  Service  Bulletin  A60O- 
0629,  dated  November  1, 1993  (for  Model 
CL-600-lAn  series  airplanes);  or  Canadair 
Challenger  Service  Bulletin  A601-0410, 
dated  November  1, 1993  (for  Models  CLr- 
60O-2A12  and  -2B16  series  airplanes);  as 
applicable. 

(c)  Within  150  hours  time- in-service  after 
the  effective  date  of  this  AD,  perform  a 
functional  check  of  the  idle  stop  function  of 
the  throttle  quadrant  in  accordance  with  Part 
A  of  the  Accomplishment  Instructions  of 
Canadair  Challenger  Service  Bulletin  A600- 
0629,  dated  November  1, 1993  (for  Model 
CLr^OO-lAll  series  airplanes);  or  Canadair 
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Challenger  Service  Bulletin  A601-0410, 
dated  November  1. 1993  (for  Models  CL- 
60O-2A12  and  -2B16  series  airplanes);  as 
applicable. 

Note  2:  Canadair  Challenger  Service 
Bulletins  A600-0629  and  A601-0410 
reference  Sargent  Aerospace  Service 
BuUeUns  43058-76-04  (for  Model  CL-60O- 
lAll  series  airplanes)  and 43068-76-06  (for 
Model  CL-60O-2A12  and  -2B16  series 
airplanes),  both  dated  March  24. 1993.  for 
additional  service  information. 

(d)  If  the  functional  check  required  by 
paragraph  (c)  of  this  AD  indicates  that  the 
idle  stop  function  of  the  throttle  quadrant 
fails,  prior  to  further  flight,  replace  the 
throttle  quadrant  in  accordance  with  Part  B 
of  the  Accomplishment  Instructions  of 
Canadair  Challenger  Ser\'ice  Bulletin  A60a- 
0629  or  A601-0410,  both  dated  November  1, 
1993.  as  applicable. 

(e)  Within  4.500  hours  time-in-service  after 
the  effective  date  of  this  AD,  replace  the 
throttle  quadrant  in  accordance  with  Part  B 
of  the  Accomplishment  Instructions  of 
Canadair  Challenger  Service  Bulletin  A60O- 
0629,  dated  November  1, 1993  (for  Model 
CL-600-1A11  series  airplanes);  or  Canadair 
Challenger  Service  Bulletin  A601-0410. 
dated  November  1. 1993  (for  Models  CL- 
600-2A12  and  CL-600-2B16  series 
airplanes):  as  applicable.  Such  replacement 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  .Manager.  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Sundardization  Branch 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

I-ssued  in  Renton,  Washington,  on  October 
13,  1994 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  94-25845  Filed  10-18-94;  8:45  am] 
BtLUNG  COOE  4910-1»-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Nos.  33-7101;  34-34831;  35- 
26141;  39-2324;  IC-20619)  File  No.  S7-29- 
94] 

Safe  Harbor  for  Forward-Looking 
Statements 

AGENCY:  Securities  and  Exchange 
Commission. 

action:  Concept  Release  and  Notice  of 
Hearing. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
soliciting  comment  on  ciurent  practices 
relating  to  disclosure  of  forward-looking 
information.  In  particular,  the 
Commission  seeks  comment  on  whether 
the  safe  harbor  provisions  for  forward- 
looking  statements  (set  forth  in  Rule  175 
under  the  Securities  Act  of  1933 
("Securities  Act"),  Rule  3b-6  imder  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  Rule  103A  under  the 
Public  Utility  Holding  Company  Act  of 
1935  and  Rule  0-11  under  the  Trust 
Indenture  Act  of  1939)  are  effective  in 
encouraging  disclosure  of  voluntar>' 
forward-looking  information  and 
protecting  investors  or.  if  not.  should  be 
revised  and  if  revised,  how.  The 
Commission  also  seeks  comment  on 
various  changes  to  the  cxisUng  safe 
harijor  provisions  that  have  been 
suggested  by  certain  commentators. 
Finally,  the  Commission  is  announcing 
that  public  hearings  will  be  held 
beginning  February  13, 1995,  to 
consider  these  issues. 
DATES:  Comments  should  be  received  on 
or  before  January  11. 1995.  Public 
hearings  will  begin  at  10:00  a.m.  on 
February  13. 1995.  Those  who  wish  to 
testify  at  the  hearings  must  notify  the 
Commission  in  writing  of  their  intention 
to  appear  on  or  before  December  31, 
1994.  The  written  notification  should    ' 
include  a  brief  summary  of  the  proposed 
testimony.  Those  who  do  not  wish  to 
appear  at  the  hearings  may  submit 
WTitten  testimony  on  or  before  Januarj- 
11, 1995  for  inclusion  in  the  hearing 
record.  The  schedule  of  appearances, 
date  for  submission  of  final  written 
testimony  by  persons  who  will  appear, 
and  an  agenda  for  the  hearings  will  be 
announced  by  the  Commission  shortly 
before  the  hearings  commence. 
ADDRESSES:  Persons  wishing  to  submit 
notice  of  an  intent  to  appear  at  the 
hearings,  written  comments  or 
testimony  should  file  three  copies 
thereof  with  Jonathan  G.  Katz.  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N.W..  Washington.  D.C. 


20549.  All  written  notice,  comments 
and  testimony  should  refer  to  File  No. 
S7-9-4.  All  written  material  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  C.  Bruce  or  Andrew  A.  Gerber. 
Attorney-Advisers  in  the  Division  of 
Corporation  Finance  or  Amy  Bowerman 
Freed.  Deputy  Chief  Counsel,  Division 
of  Corporation  Finance  at  (202)  942- 
2900. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

Forward-looking  information ' 
occupies  a  vital  role  in  the  United  States 
securities  markets.  Investors  typically 
consider  management's  forward-looking 
information  important  and  useful  in 
evaluating  a  company's  economic 
prospects  and  consequently  in  making 
their  investment  decisions.'^  Analysts 
and  other  market  participants  report 
that  they  view  consideration  of 
management's  own  performance 
projections,  i.e..  earnings  and  revenues, 
to  be  critical  to  their  ovm  forecasts  of  a 
company's  future  performance.  As  such, 
forward-looking  information  is  often 
considered  a  critical  component  of 
investment  recommendations  made  by 
broker-dealers,  investment  advisers  arid 
other  securities  professionals.' 

A.  Development  of  Safe  Harbor 

1.  Wheat  Commission 

Until  the  early  1970s,  the  Commission 
prohibited  disclosure  of  forward-looking 
informaUon.*  This  poficy  was  based 
primarily  on  the  Commission's 
perception  that  such  information  was 
inherently  unreliable,  and  that 
unsophisticated  investors  would  place 

'  Fne  te.-m  "forward-looting  statement"  is 
defined  in  current  Rule  175  as  limited  to  the 
following:  (1)  A  statement  containing  a  projection 
of  revenues,  income  (loss),  earnings  (loss)  per  share, 
capital  expenditures,  dividends,  capital  structure  or 
other  financial  items;  (2)  A  statement  of 
management's  plans  and  objectives  for  future 
operations;  (3)  A  statement  of  future  economic 
performance  coiitained  in  managemenfs  discussion 
and  analysis  of  financial  condition  and  resulu  of  *  ' 
operations  Included  pursuant  to  Item  303  of 
Regulation  S-K  or  Item  9  of  Form  20-F:  or  (4) 
Disclosed  statements  of  the  assumptions  underlying 
or  relating  to  any  of  the  stataments  descritied  in  (1) 
(2).  or  !3|  above.  17CFR230  17S. 

'Advisory  Com.Tiittee  on  Corporate  D!sclo!.ure  to 
the  Securities  and  Exchange  Commission.  Peport  to 
the  House  Comwinee  on  Interstate  and  Fotvign 
Contmerce.  95lh  Cong..  1st  Session.  (Comn-.ittee 
Print  1977)  Iherei.Tafser  the  "Advisory  Committee 
Report");  S«:urities  Act  Release  No.  6084  (|un.  25. 
1979).  see  also  H.  Pin  and  K.  Grosliaufenanis. 
Sefuhties  law.  Nat.  L  |.  (Aug.  22. 1994)  at  B4. 

'  Advisory  Committee  Report,  supra  note  2.  at 

•Securities  Act  Release  No.  5302  (Feb  2.  isrjj 
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undue  emphasis  en  the  infonnatian  in 
making  investment  decisions.^ 

Acting  cm  the  recommendation  of  a 
number  of  securities  analysts,*  the 
Commission  formed  a  Disclosure  Policy 
Group  (the  "Wheat  Commission")  to 
study  a  variety  of  disclosure  issues, 
including  whether  projections  should  be 
permitted  or  mandated  in  Commission 
filings. 

While  the  Wheat  Commission's 
Report  to  the  Commission,  published  in 
1969,  recognized  that  most  investment 
decisions  are  based  essentially  on 
estimates  of  future  earnings,  the 
Commission  determined  that  the 
detriments  to  investors  associated  with 
permitting  forward-looking  disclosure 
weighed  against  lifting  the  ban  on 
disclosure  of  such  information,  hi  the 
Wheat  Commission's  view,  the 
heightened  litigation  exposure,  updating 
requirements  and  risk  of  undue  investOT 
reliance  on  this  information  outweighed 
any  countervailing  benefits.'' 

2.  Rulemaking  Initiatives 

The  Commission  continued  to 
consider  these  issues  and  conducted 
hearings  in  1972  to  determine  whether 
to  lift  the  ban  and,  instead,  either 
mandate  or  permit  disclosure  of 
forward-looking  information.  The  1972 
hearings  involved  fifty-three  witnesses 
and  resulted  in  the  submission  of  over 
200  letters  of  comment  A  significant 
nuimber  of  those  letters  were  from 
issuers  objecting  to  any  suggestion  that 
they  be  required  to  file  forward-looking 
statements  with  the  Commission. 
Following  those  hearings,  the 
Commission  elected  in  1973  not  to 
require  disclosure  of  forward-looking 


'  Disclosure  to  Investors:  A  Fieapptaisal  of 
Administrative  Policies  Under  the  1933  and  1934 
AcU  (1969)  at  94  fhereinafter  the  "Wheat  Report"). 

'Security  analysts  had  suggested  that  the 
Gimmission  permii  "cxmtrolled"  projections  of 
sales  and  earning.^  ii>  prospectuses  and  other 
documents  filed  with  the  Commission.  Wheat 
Report,  supra  note  i.  at  9S-M. 

'The  w:v<3l  Report  Mated  these  findings  as 
follows:  t-'oni  a  majugement  standpoint, 
projectior>.<>  may  changn  repid]y  during  a  given  year 
as  changes  occur  in  the  factors  on  which  they  are 
based.  Incfu.sion  of  surJi  changing  projections  in  a 
prospectus,  whirh  might  be  used  long  after  it 
became  effectivp  would  give  rise  to  signiHcant 
prt)bleins.  If  hds  twen  the  Commission's  long- 
standing policy  not  to  permit  projections  and 
predictions  in  prospectuses  and  reports  filed  with 
the  Commission.  Such  documents  are  designed  to 
elicit  material  facts.  Their  factual  character  is 
widely  recognized.  Investors  and  their  advisers  are 
at  liberty  to  make  their  own  projections  based  on 
the  disclosures  resuhing  from  the  Commission's 
requirenwDts,  A  real  danger  exists,  in  the  Study's 
judgment,  that  projections  appearing  in 
prospectuses  and  other  documents  filed  under 
securities  laws  and  reviewed  by  the  Commission 
would  be  accorded  a  greater  measure  of  validity  by 
the  uiisophisticated  than  they  would  deserve. 
Wbetit  Report,  supra  note  5.  at  95-96. 


in  }rmation,  but  announced  in  a  policy 
sta  :ement  its  intention  to  promulgate 
lu  98  to  permit  voluntary  disclosure  of 
pr  jections  and  to  protect  those 
pn  jections  from  dvil  antifraud 
lia  »ility.' 

1 1975,  the  Commission  issued  a 
sei  es  of  proposals  designed  to 
im  )lement  the  1973  policy  statement.' 
Sp  icifically,  the  proposals  would  have: 
Required  the  filing  of  a  Form  8-K 
bykny  registrant  that  (a)  had  furnished 
a  projection  to  any  person,  (b)  had 
reapon  to  believe  that  its  public 
prdjections  no  longer  had  a  reasonable 
basis,  (c)  had  determined  to  cease 
issjiing  projections,  or  (d)  wished  to 
disassociate  itself  from  a  third  person's 
projections; 

i.  Amended  Form  10-K  to  (a)  require 
inclusion  therein  of  all  prior 
prtijections,  together  with  actual  and 
historical  results;  (b)  require  inclusion 
of  projections  for  fiiture  periods  that  had 
been  previously  filed  with  the 
Cotimission;  and  (c)  limit  the  filing  of 
prdjections  to  those  issuers  with 
Exchange  Act  reporting  histories  and 
budgeting  experience  and  to  those 
prcnections  that  satisfied  the 
rec  Liirements  of  proposed  safe  harbor 
Ru  es  132  (a  proposed  predecessor  of 
Ruel75)and3b-6; 

.  Created  new  Rules  132  and  3b-6, 
pre  viding  a  safe  harbor  "by  defining 
cin  umstances  under  which  a  projection 
wo  ild  be  deemed  not  to  be  an  untrue 
or  1  aisleading  statement  of  a  material 
fac  or  a  manipulative,  deceptive,  or 
fi-ai  idulent  device,  contrivance,  act  or 
pra  :ticaas  those  terms  are  used  in  the 
vai  ous  liability  provisions  of  the 
federal  securities  laws";  and 

Required  that  all  projection 
infbrmation  contained  in  the  text  of 
Foi  m  IQ-K  (but  not  exhibits)  be 
inc  uded  in  the  registrant's  annual 
rep  ort  to  shareholders.'" 

1 1 1976,  these  proposed  rules  were 
wil  idrawn  by  the  Commission  in 
res  >onse  to  opposition  from 
coi  imenters."  In  withdrawing  the 
pre  posals,  the  Commission  stated  its 
ho  le  that  forward-looking  information 
an<  the  need  for  a  safe  harbor  would  be 
am  }ng  those  issues  considered  by  the 


197  i). 


'  ecurities  Act  Release  No.  5362  (Feb.  2, 1973) 
("|1  ie  Commission  has  never  required  a  company 
to  p  iblicly  disclose  its  projectioiu  and  does  not 
inte  id  to  do  so  now").  The  Conunission  stated  that 
its  (  ecision  not  to  mandate  disclosure  of  forward- 
lool  ing  statements  was  based  on  its  desire  not  to 
dev  ate  too  far  from  its  historical  position  of 
prol  ibiting  such  disclosure.  Id. 

">',  <ee  Securities  Act  Release  Na  5581  (April  28. 
197  i). 

X  See  id. 

'   See  Securities  Act  Release  No.  5699  (Apr.  23, 


newly  formed  Advisory  Committee  on 
Corporate  Disclosure. '2 

3.  Advisory  Committee  Report 

The  Advisory  Committee  on 
Corporate  Disclosure  was  formed  in 
1976  to  evaluate  certain  of  the  Division 
of  Corporation  Finance's  disclosure 
policies — among  them  the  Division's 
policy  on  disclosure  of  forward-looking 
information."  On  November  3, 1977, 
the  Advisory  Committee  submitted  its 
report  to  the  Commission.  '■* 

In  the  course  of  its  deliberations,  the 
Advisory  Committee  had  sought  input 
from  all  interested  persons  on  the  costs 
and  benefits  of  forward-looking 
information.  »5  The  Advisory  Committee 
recommended  in  its  report  that  the 
Commission  act  to  encourage  forward- 
looking  disclosures,  and  made  several 
specific  recommendations  regarding  the 
form  and  substance  of  proposed 
Commission  action. 

First,  in  recognition  that  the 
Commission  needed  experience  with 
projections  disclosure  in  order  to 
evaluate  the  wisdom  of  establishing  a 
regulatory  framework  for  such 
disclosure,  the  Committee  stated  that  its 
recommendations  were  intended  to 
encoiu-age  projections  on  an 
experimental  basis.  Such  voluntary 
disclosure  would  enable  the 
Commission  to  assess  both  the 
usefulness  of  the  information  to 
investors,  and  the  costs  to  issuers  of 
providing  that  information.  *^  If  forward- 
looking  information  disclosures 
ultimately  were  found  to  be  beneficial  to 
investors,  the  Committee  believed  that 
market  forces,  rather  than  a  Commission 
mandate,  would  operate  effectively  to 
compel  issuers  to  make  such 
disclosures.''' 


*'  See  Id.  At  the  same  time,  the  Commission 
expressed  initial  approval  of  new  Division  of 
Corporation  Finance  guides  designed  to  encourage 
the  inclusion  of  projections  in  Commission  filings. 
These  guides  called  for  (1)  A  good  faith  assessment 
of  the  reliability  of  the  projection:  (2)  a  reasonable 
baaii  for  that  assessment:  (3)  outside  review  of  the 
projections;  (4)  the  use  of  reasonable  ranges:  (5)  the 
use  of  a  reasonable  period  of  projection:  (6)  the 
inclusion  of  assumptions  on  which  the  projection 
is  based:  (7)  the  Inclusion  of  cautionary  language; 
and  (8)  disclosure  of  the  accuracy  of  the  issuer's 
prior  projections.  The  Conunission  authorized 
issuance  of  substantially  similar  Hnal  guides  in 
Securities  Act  Release  No.  5992  (Nov.  7, 1978). 

"  See  Exchange  Act  Release  No.  12454  (May  18, 
1976). 

'*  Advisory  Committee  Report,  supra  note  2. 

"  Id.;  see  also  Exchange  Act  Release  No.  1 2454 
(May  18, 1976)  (noting  public  meetings  held  by  the 
Advisory  Committee  and  case  studies  to  be 
conducted  by  the  Advisory  Committee  of  thirty 
public  companies,  financial  analysts  and 
investment  decision  makers). 

''Advisory  Committee  Report,  supra  note  2,  at 
353. 

"Id.  at  354. 
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Second,  the  Committee  recommended 
that  the  Commission  adopt  a  safe  harbor 
that  would  protect  forward-looking 
statements  made  in  good  faith  and  with 
a  reasonable  basis,  regardless  of  whether 
those  statements  were  included  in 
documents  filed  with  the  Commission. 
The  Committee  recommended  that  the 
burden  be  placed  on  the  person  seeking 
to  establish  antifraud  liability  for  the 
forward-looking  statement  to  show  a 
lack  (pf  good  faith  or  reasonable  basis.'* 

ThircT,  the  Committee  opined  that  a 
safe  harbor  should  be  available  to  all 
registrants,  regardless  of  size  and 
reporting  history.  It  also  recommended 
that  companies  be  required  to  publish 
cauUonary  language  along  with  the 
projection,  to  indicate  clearly  the  nature 
of  the  projection  and  caution  investors 
against  ascribing  imdue  weight 
thereto."  The  Committee  believed  that 
disclosure  of  assumptions  should  be 
encoiu-aged,  but  not  required.20  Further, 
the  Committee  concluded  that 
companies  should  be  encouraged,  but 
not  required,  to  compare  actual  results 
with  earlier  projections  and  to  explain 
any  significant  variance. 

\Vhile  the  Committee  recommended 
that  companies  be  reminded  of  their 
obligations  to  keep  a  published 
projection  from  becoming  misleading  in 
light  of  subsequent  events,  it  urged  that 
no  formal  requirement  to  update 
projections  be  imposed.  In  the 
Committees  view,  companies  should  be 
permitted  either  to  discontinue  making 
projections  or  to  resume  such 
projections  after  discontinuation,  but 
should  not  do  so  without  a  reasonable 
basis. 

The  Committee  had  a  diflierent  view 
of  mandatory  disclosure  and  updating 
in  connection  with  forward-looking 
information  disseminated  during  the 
Securities  Act  registration  process. 
Specifically,  the  Committee  expressed 
its  opinion  that  "the  Commission 
should  require  companies  to  include 
such  ciurent  projections  covering  the 
ciurent  period  in  their  registration 
statements  (updated  as  necessary)  filed 
under  the  Securities  Act."  21 
With  respect  to  the  type  of 
information  that  should  be  disclosed, 
the  Committee  believed  that  companies 

'•Wat  344. 
.  ">Seeid. 

"Although  the  Committee  recognized  the  value 
of  assumptions,  it  opted  against  requiring 
disclosure  of  assumptions  for  two  reasons:  (a) 
because  of  the  experimental  nature  of  the  program, 
the  Conunittee  apparently  concluded  that  fewer 
mandatory  disclosure  items  were  appropriate:  and 
(b)  in  order  to  encourage  as  many  issuers  to  use  the 
safe  harbor  rule  as  possible,  the  Committee  wanted 
to  keep  the  rule  simple  and  thus  facilitate 
compliance.  Id. 

2' Mat  361. 


should  have  the  flexibility  to  choose 
which  items  to  disclose,  but  should  not 
be  permitted  to  disclose  only 
"favorable"  items.  Finally,  the 
Committee  recommended  that  the 
Conunission  permit  third-party  review 
of  projections,  provided  that  the  third- 
party  reviewer's  credentials,  extent  of 
review,  and  relationship  with  the  issuer 
were  disclosed.22 

4.  Adoption  of  Safe  Harbor  Provision 

In  response  to  the  Advisory 
Committee  Report,  the  Commission 
announced  in  early  1978  that  the 
Committee's  recommended  safe  harbor 
rule  would  receive  formal  Commission 
consideration,  along  with  any 
alternatives  the  Commission  deemed 
appropriate."  Later  that  year,  the 
Commission  issued  for  pubUc  comment 
two  versions  of  a  safe  harbor  rule  for 
forward-looking  information:  the 
Advisory  Committee  version,  in  the 
same  form  as  the  Committee  had 
proposed,  and  another  version 
formulated  by  the  Commission.^* 

As  set  forth  in  the  Commission's 
proposing  release,  the  differences 
between  the  two  proposals,  as  well  as 
the  questions  asked  and  comments 
requested,  reflected  the  Commission's 
reservations  with  respect  to  certain 
aspects  of  the  Advisory  Committee 
proposal.  First,  the  Commission  was 
particularly  concerned  that  the  burden 
of  proving  a  lack  of  reasonable  basis, 
which  the  Committee  recommended  be 
•imposed  on  the  plaintiff,  "could  be 
insurmoimtable."  ^s  The  Commission 
therefore  proposed  an  alternative  rule 
that  would  have  placed  the  burden  on 
the  defendantto  prove  that  a  challenged 
projection  was  made  in  good  faith  and 
with  a  reasonable  basis. 

There  were  several  other  substantive 
differences  between  the  two  proposals. 
Unlike  the  Advisory-  Committee's 
proposal,  the  Commission's  aUemative 
extended  to  third-party  projections, 
while  concomitantly  restricting  safe 
harbor  protection  to  financial 
projections  and  similar  statements, 
limiting  safe  harbor  protection  to 
statements  made  about  reporting 
companies,  and  excluding  statements 
about  investment  companies. 
Significantly,  both  proposed  safe  harbor 
rules  covered  all  oral  and  written 
forward-lckiking  information,  not  just 
when  contained  in  Commission  filings. 


Neither  proposal  specifically  required 
inclusion  of  ctirrent  projections  in 
registration  statements  filed  under  the 
Securities  Act,  and  no  mention  was 
made  in  the  release  of  the  reasons  for 
this  omission. 

In  response  to  the  proposals,  the 
Commission  received  approximately  90 
letters  of  comment.  A  majority  of 
commenters  expressed  a  belief  that  a 
rule  incorporating  aspects  of  both 
proposals  would  provide  the  best 
incentive  for  projection  disclosure.  2« 
Although  a  few  commenters  expressed 
continuing  reservations  about  the 
Commission's  proposed  shift  in  policy 
from  prohibiting  to  encouraging 
projection  disclosure,  virtually  all 
agreed  that  a  safe  harbor  rule  was 
desirable  and  necessary. 2'  Most 
commenters  agreed  that  the  safe  harbor 
should  be  extended  to  statements  made 
on  behalf  of  the  issuer  (i.e..  by  third 
party  reviewers). 

Several  commenters  criticized  other 
aspects  of  the  Commission's  alternative 
proposal,  arguing  that  the  burden  of 
proof  for  establishing  that  a  projection 
did  not  have  a  reasonable  basis  or  was 
not  made  in  good  faith  should  be 
imposed  on  the  plaintiff.^  and  that  the 
rule's  coverage  should  be  extended 
beyond  revenues,  earnings,  and  "other 
financial  items"  to  encompass 
management's  plans  and  objectives. 2» 
Commenters  argued  that  the  rule's 
protections  should  not  be  limited  to 
companies  with  a  reporting  history.^o 
Commenters  concurred  in  the  proposal 
to  forego  conditioning  the  rule's 
availability  on  inclusion  of  the 
information  in  Commission  filings  on    ' 
the  grotmd  that  such  a  condition  could 
result  in  a  loss  of  the  safe  harbor's 
protections  based  on  a  technical  or 
inadvertent  filing  delinquency. 
Comments  on  the  propriety  of 
projections  by  investment  companies 
were  mixed.^' 


"The  Committee  believed  that  any  such  reviewer 
should  be  deemed  an  expert  and  should  file  an 
appropriate  consent  with  the  registration  statement. 
Id. 

^^  Securities  Act  Release  No.  5906  (Feb.  15.  1978). 
^<  See  Securities  Act  Release  No.  5993  (Nov.  7. 
1978). 


**  Securities  Act  Release  No.  6084  (Jun.  25. 1979) 

^Id. 

^Id.  Placing  the  burden  on  corporate  defendants 
to  prove  that  a  projection  was  prepared  with  a 
reasonable  basis  and  disclosed  in  good  faith  was 
viewed  as  undermining  the  Commission  s  goal  of 
encouraging  projection  disclosure,  and  possibly 
worse  than  no  rule  at  all. 

"Id. 

'"Id.  According  to  the  release,  commenters 
argued  that  "fotecast  information  may  be  most 
valuable  regarding  companies  that  do  not  have  a 
history  of  public  information."  Id. 

"  Id.  As  the  Commission  observed,  "some 
commenters  did  not  perceive  a  basis  for 
distinguishing  between  investment  companies  and 
other  issuers  ....  Other  commenters  believed 
that  the  type  of  information  generated  by 
investment  companies  M-ould  be  more  difficult  to 
forecast  with  reliability  and  is  dependent  upon 
market  factors  and  responses  to  markpl  evects  that 
are  inherently  unpredictable." 
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In  1979,  the  Commission  adopted  a 

safe  harbor  provision  \haA  generally 
combined  aspects  of  both  proposals.^ 
Virtually  identical  safe  harbor 
provisions  were  codified  in  Ru]e  175 
under  the  Securities  Act  and  Rule  3b- 
6  under  the  Exchange  Act.^  These 
provisioits  offered  safe  harbor  protection 
for  specified  forward-looking  statements 
but  only  where  made,  reaffirmed,  or 
later  published,  in  documents  filed  with 
the  Commission.  On  this  point,  the 
Commission  stated  that  this  "fiiing" 
requirement  would  provide  investors 
with  better  access  to  the  iufomiation 
and  a  more  reliable  framework  within 
which  to  evaluate  the  forward-looking 
statement,  and  would  enable  the 
Commission  to  maintain  oversight  of  the 
accuracy  and  completeness  of  the 
disclosure. 

Second,  the  final  rule  incorporated 
the  Advisory  Committee's 
recommendation  of  placing  the  burden 
of  proof  on  the  plaintiff  to  show  that  the 
forward-looking  information  lacked  a 
reasonable  basis  and  was  made 
otherwise  than  in  good  faith.  The 
Commission  reasoned  that  the  liberal 
discovery  procedures  available  in  the 
.  federal  courts  had  permitted  plaintiffs  to 
elicit  the  evidence  necessary  to  sustain 
this  burden.  The  Commission  stated  that 
it  would  monitor  the  operation  of  the 
safe  harbor  rule  to  assure  that  ^t  was  not 
inconsistent  with  the  pre-eminent 
statutory  goal  of  investor  protection.^ 

The  safe  harbor  provision,  as  adopted, 
did  not  require  the  publication  of 
assumptions  imderlying  forward- 
looking  statements  covered  by  the  rule. 
In  describing  the  basis  for  this  decision, 
the  Commission  "re-emphasize[dl  its 
position  on  the  significance  of 
assumption  disrJosures,"  explaining 
that: 

Under  certain  circumstances  the  disclosure 
of  undetlying  Bssumptions  may  be  material 
to  an  understanding  of  the  projected  results. 
The  Commission  also  believes  tliat  the  key 
assumptions  underlying  a  forward-looking 
statement  are  of  such  sigrjficancc  that  their 
disclosure  may  be  necessary  in  order  for  such 
statements  to  meet  the  reasonable  basis  and 
good  £aith  standards  embodied  in  the  rule. 
Because  of  the  potential  importance  of 
assumptions  to  investor  understanding  and 
in  ordt-r  to  encouroge  their  disclosure,  the 
rule  as  adopted  indicates  specifically  that 
disclosaid  assximptions  are  also  within  its 
scope.*^ 

The  Commission  made  explicit  the 
availability  of  the  safe  harbor  to  third- 


*'SCT'Secortli«a  Art  Release  No.  60B4  fjun.  25. 
1979). 

"  17  CFR  230.175  (1994),  17  CFR  240.1lMi 
(1994). 


pi  xty  reviewers,  both  those  retained  by 
tl  B  company  and  those  making 
p  ojections  on  behalf  of  management. 
A  so,  while  not  adding  any  requirement 
tc  update  projections,  the  Commission 
re  iterated  its  earlier  position  that 
pi  ojections  protected  by  the  safe  harbor 
m  jst  be  corrected  when  subsequent 
ey  ents  or  discoveries  render  them  false 
oi  misleading. 

Finally,  the  Commission  elected  not 
to  extend  coverage  of  the  rule  to 
ir  irestment  companies  registered  under 
tl  ( Investment  Company  Act  of  1940. 
\^  lile  not  rejecting  the  possibility  that 
pi  ojections  could  be  valuable  to 
si  areholders  of  registered  investment 
cc  mpanies,  the  Commission  stated  that 
"t  le  nature  of  information  reported  by 
in  k/estment  companies  is  sufficiently 
dstinct  to  warrant  separate 
consideration."  3* 

The  safe  harbor  provision  has  retained 
if!  essential  elements,  although  the 
C(  mmission  has  made  several  technical 
m  edifications  since  its  adoption.", 

B.  Management's  Discussion  and 
A.  JoJysis  Interpretative  Release 

Since  1979,  the  Commission  has 
fu  ther  refined  its  position  on  disclostire 
o  forward-looking  information, 
pi  rticularly  in  the  context  of  developing 

d  interpreting  the  management's 
di  scussion  and  analysis  ("Nffl&A") 
re  }uirements  applicable  to  the  Form  10- 

md  other  required  filings,  as  codified 

Regulation  S-K  Item  303.^  These 
cciitain  a  number  of  provisions  that  call 
fo  '  disclosure  of  prospective 
ir  bnTiation.39  An  instraction  to  Item 
3(  3(a)  states  that  the  N4D&A  "shall  focus 
sf  ecifically  on  material  events  and 


K 

inl 


^  W.  The  Commission  (kirided  not  to  require  ihet 
in<  astment  companies  provide  Ibrward-tooking 
dii  closure  under  the  recently-Miopted 
'n  anagement's  discussion  of  perfui.-^iance" 
rjx  utrem«nt  for  registered  open-<sad  investment 
CO  npanie*.  .Securities  .Act  Releese  No.  fi<M8  (Apr. 

993). 

See  Securities  Act  Reiea.<ie  Na  6949  Qui.  30, 
l'j(2):  Securities  Aa  Release  No.  6353  IMar.  3, 
\9  \2]:  Socurities  Act  Release  No.  6304  (M«r.  27. 
19  11):  Soojrities  Act  Release  No.  6291  (Feb.  17, 
14  n ).  aad  Securities  Act  Release  No.  6288  (Feb.  9, 
1«  II). 

"  Regulation  S-K  ttsm  363, 17  CFR  238.303 
(1!  94). 

'With  respect  fo  liquidity,  disclosure  is  required 
of  'any  iinown  trends  or  any  known  demands, 
cu  nmitn.eots,  events  or  uncertainties  tlut  will 
re:  nil  in  or  tiuit  are  reasonably  liliely  to  resiilt  in 

*"  material  changes.  See  Regulation  S-K  Item 
3(*(at(l!,  17  CFR  229.303(a)(1)  (1994).  With  respect 

;Hpital  resources,  the  disclosure  calls  for  "any 
kipwn  material  trends,  favorable  or  unfavorable 
■"  Regulation  S-K  Item  303(a)(2)(ii).  17  CFR 
2^.303|a)(2)(ii)  (1994).  With  respect  to  sales, 
rfi'  enue  or  income,  the  Item  calls  for  "any  known 
Ui  ads  or  uncertainties  thai  have  bad  or  liiat  the 
re{  istrani  reasonably  expects  will  have  a  niAerial 
fa' orable  or  unfavorable  impact  *   *  '"Regulation 
.V  <  Itefh  303(a)(3)(ii),  17  CFR  229.303(a)(3)(ii). 


tincertainties  known  to  management 
that  would  cause  reported  financial 
information  not  to  be  necessarily 
indicative  of  (the)  future  •  ♦  •."«bi 
contrast  to  this  required  disclosure  of 
"presently  known  data  which  will 
impact  upon  fiiture  operating  results," 
registrants  are  expressly  encouraged,  but 
not  required,  to  supply  forward-looking 
information.'*'  The  Commission  clarified 
the  distinction  between  "volimtary"  and 
"mandatory"  forward-looking 
disclosure  in  a  1989  interpretative 
release  relating  to  MD&.A: 

Both  required  disclosure  regarding  the  future 
impact  of  presently  known  trends,  events  or 
uncertainties  and  optional  forward-looking 
information  may  Involve  some  prediction  or 
projection.  The  distinction  between  the  two 
rests  with  the  nature  of  the  prediction 
required.  Required  disclosure  is  based  on 
currently  known  trends,  events,  and 
unrertainties  that  are  reasonably  expected  to 
have  materiai  ejects,  such  as:  a  reduction  lo 
the  registrant's  product  prices;  erosion  in  the 
registrant's  market  share:  changes  in 
insurance  coverage;  or  the  likely  non-renewal 
of  a  materia!  contract.  In  contrast,  optional 
forward-looking  disclosure  involves 
anticipating  a  future  trend  or  event  or 
anticipating  a  less  predictable  impact  of  a 
known  event,  trend  or  uncertainty.** 

Thus,  the  Commission  has 
distinguished  between  mandatory  and 
volimtary  forward-looking  statements 
for  disclosure  purposes.  Moreover,  in 
the  context  of  transactions  involving  an 
Issuer's  or  affiliate's  purchase  of  the 
issuer's  shares,  or  a  business 
combination,  forward-looking 
information  (including  projections)  may 
be  required  pursuant  to  Rule  lOb-S.'*^ 

C  Qualitative  Performance 

There  appears  to  be  increasing 
interest,  on  the  part  of  both  registrants 
and  users  of  their  financial  reports  in 
the  investor  and  analyst  communities, 
in  enhanced  disclosure  of  information 
that  may  affect  corporate  performance 
but  is  not  readily  susceptible  of 
measurement  in  traditional,  quantitative 
terms.**  Among  such  qualitative 
informational  items  are  workforce 
training  and  development,  product  and 


•*°See  Rt^ulation  S-K  Item  303,  Instruction  3, 17 
CFR  229.303  (1994). 

*'  See  Regulation  S-K,  Item  303,  Instruction  7, 17 
CFR  229.303  (1994). 

«"  Securities  Act  Release  No.  6835  (May  18, 1989). 

*> Prt^ectioiM  migbt  also  be  contained  in 
documents  required  to  be  filed  and  discussed 
pursuant  to  specific  line  item  requirements.  See 
Item  4(b)  of  FofiB  S-»:  17  CFR  239.25;  Item  9  of 
Schedule  13E-3;  17  CFR  24O.13e.10O 

*•  See  R.  Ecclas  and  S.  Mavrinac.  Impnrving  the 
Corpomle  Diacfocuiv  Process  (Harvard  Business 
School  Working  Paper  94-061  (1994)  (hereinafter 
"Eccles  &  Mavrinac");  Stewart,  Your  Company't 
Most  Valuable  Asset:  Intellectual  Capital,  Fortune, 
October  3, 1994  at  68  (hereinafter  "Stewart"). 
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process  quality  and  customer 
satisfaction.  A  large  registrant  considers 
one  such  item— product  quality— to  be 
so  important  to  its  profitabihty  that  it 
has  chosen  to  make  it  a  key  determinant 
of  executive  compensation.**  Other 
companies  are  begiiming  to  experiment 
with  voluntary  disclosure  of  the 
utilization  of  an  intangible  asset  termed 
"intellectual  capital,"  or  employee 
knowledge.*^  hi  this  connection, 
another  federal  agency  has  urged  more 
corporate  disclosure  of  the  use  of 
measures  of  "high  performance  work 
practices  and  other  nontraditional 
measures"  of  corporate  performance.*' 

With  respect  to  the  interest  of  users  in 
this  type  of  "soft,"  or  nonquantitative, 
corporate  information,  a  large  public 
pension  fund  factors  labor-management 
relations  and  other  aspects  of  human 
resource  management  into  analyses  of 
portfoUo  company  performance  in 
connection  with  the  fund's  investment 
and  voting  decisions,  based  on  research 
indicating  that  workplace  practices  can 
be  linked  to  corporate  performance.  ** 
Private  pension  fund  fiduciaries  are 
likely  to  follow  this  example,  given  the 
Department  of  Labor's  recent  issuance  of 
an  interpretive  bulletin  urging  such 
fiduciaries  to  monitor  more  closely 
portfolio  companies'  investment  in 
training  and  otherwise  developing  their 
workforce.*' 

Notwithstanding  this  growing  market 
interest  in  access  to  qualitative 
performance  information,  registrants 
^  have  expressed  significant  concern  that 
disclosure  of  such  information  may 
expose  them  to  greater  litigation  risk. 5° 


*'  See  Chrysler  Corporation.  1994  Proxy 
Statement,  filed  March  16, 1994. 

**See  Stewart,  supra  note  44;  [citing  Skandia 
AFS'  1994  Annual  Report  to  Shareholders).  See  also 
1994  Annual  Reports  to  Shareholders  submitted  to 
the  Commission  by  Dow  Chemical  Corporation  and 
National  Steel  Company. 

*'  Utter  from  Secretar>-  Robert  B.  Reich  to 
Chairman  Arthur  Levitt  (Oct.  3. 1994). 

•See  /flflC  Corporate  Govemartce  Highlights 
(fuly/August  1994)  at  15-16  (reporting  that  the 
California  Public  Employees  Retirement  System, 
the  nation's  largest  public  pension  fund,  announced 
that  it  will  consider  workplace  practices  along  with 
financial  performance  criteria  in  connection  with 
the  funds  annual  corporate  governance  review  of 
portfolio  companies,  based  on  the  positive 
correlation  found  by  economist  Lilli  A.  Gordon 
between  "high-performance  workplace  practices" 
and  enhanced  productivity  andjong-term  Hnancial 
performance  of  such  companies). 

*  Department  of  Labor  Interpretive  Bulletin  94- 
2;  59  re  38860  (July  29,  1994). 

'"See,  e^..  Letter  from  Frank  J.  Borelli.  Treasurer. 
Financial  Executives  Institute  to  Edmund  L 
Jenkins,  Chairman.  AICPA  Special  Committee  on 
Financial  Reporting,  dated  Aug.  8, 1994  (objecting 
to  Jenkins  Committee  proposals  for  expanded 
disclosure  of  additional  forward-looking  and 
qualitative  performance  information  due  in  part  to 
litigation  exposure).  See  also  Eccles  S-  Mavriitac. 
supra  note  44;  Stewart,  supra  note  44.  The 
Conference  Board  has  established  a  working  group 


"To  the  extent  that  this  type  of  "soft" 
information  does  not  fall  within  the 
current  safe  harbor  definition  of 
"forward-looking  statements,"  however, 
it  would  not  receive  the  protection  of 
Rulel75or3b-6. 

n.  Judicial  Approaches  Toward 
Liability  for  Forward-Looking 
Statements 

Contemporaneously  with  the 
evolution  of  the  Commission's  pohcy  on 
disclosure  of  forward-looking 
■information,  the  federal  courts  have 
adopted  a  variety  of  approaches  toward 
private  antifraud  claims  arising  from 
such  disclosiues." 

A.  Untrue  Statement  of  Fact 

The  courts  first  addressed  the 
question  of  whether  predictions  or 
statements  of  opinion  could  ever  be 
considered  to  be  "facts"  which  could  be 
said  to  be  false  or  misleading  for 
purposes  of  Uabihty  under  the  securities 
laws.  In  Marx  v.  Computer  Sciences 
Corporation.^^  the  court  found  that 
while  predictions  could  properly  be 
characterized  as  facts,  the  failure  of  a 
prediction  to  prove  true  was  not  in  itself 
acUonable.  histead.  the  court  looked  at 
the  factual  representations  which  it 
found  were  impliedly  made  in 
connection  with  the  prediction;  namely 
that,  at  the  time  the  prediction  was 
made,  it  was  behoved  by  its  proponent 
and  it  had  a  valid  basis.sJ  If  a  prediction 

headed  by  Dr.  Carolyn  Brancato  and  comprised  of 
L'.S  and  foreign  companies,  institutional  investors, 
analysts,  and  U.S.  regulators.  Charged  with 
developing  a  systemic  approach  to  disclosure  of 
corporate  perfortnance,  both  on  a  financial  and  non- 
financial  basis,  by  the  spring  of  1995,  the  Group  is 
exploring  ways  of:  (a)  Encouraging  companies  to 
report  their  use  of  qualitative  performance  criteria 
despite  the  perceived  litigation  risk:  and  (b) 
educating  institutional  investors,  analysts  and 
others  as  to  the  I'tility  of  such  infonnation  and  its 
relationship  to  such  quantitatively  measured 
indicia  of  corporate  performance  as  earnings. 

"The  safe  harbor  provided  by  Rules  175  and  3S- 
6  has  been  implicated  in  only  a  small  portion  of 
cases  involving  forward-looking  sutements.  See 
Arazi  V.  Mullane,  2  F.3d  1456  (7th  Cir.  1993);  Krim 
V.  BancTexas  Croup,  Irtc.  989  F.2d  1435  (5th  Cir. 
1993);  Roots  Partnership  v.  Lands'  End,  Inc   965 
F.2d  141 1  (7th  Cir.  1992);  Wielgos  v. 
Cbm/nonwea/t/i  Edison  Co..  892  F.2d  509  (7th  Cir 
1989). 
»'507  F.2d  485  (9th  Cir.  1974). 
"Id.  at  489-90  ( "(Tlhe  forecast  may  be  regarded 
as  a  represenution  that  *  •  •  (the  issuer's) 
informed  and  reasonable  belief  was  that  at  the  end 
of  the  coming  period,  earnings  would  be 
approximately  $1.00.  •  •  *  In  addition,  because 
such  a  statement  implies  a  reasonable  method  of 
preparation  and  a  valid  basis,  we  believe  also  that 
it  would  be  'untrue'  absent  such  preparation  or 
basis.").  Many  courts  have  adopted  similar 
formulations.  See  In  re  Apple  Computer  Securitips 
Utigation,  886  F.2d  1109,  1113  (9th  Cir  1989)  ("A 
projection  or  statement  of  belief  contains  at  least 
three  implicit  factual  assertions:  (1)  that  the 
statement  is  genuinely  believed,  (2)  that  there  is  a 
reasonable  basis  for  that  belief,  and  (3)  that  the 


was  not  believed  when  made  or  did  not 
have  a  vaUd  basis,  it  would  constitute 
an  untrue  statement  of  fact  which  could 
then  be  analyzed  in  accordance  with  the 
other  necessary  elements  of  the 
action:  '*  i.e.,  materiality.  reHance. 
scienter,  and  causation. 

B.  Materiality  and  Reliance 

Some  courts  have  disposed  of  cases 
involving  forward-looking  statements 
without  reaching  the  issue  of  these 
implied  factual  assertions  bv  examining 
another  element  of  the  claiin- 
materiahty  or,  as  described  in  some 
cases,  reliance.  Most  of  these  cases  have 
been  decided  on  the  basis  of  the 
"bespeaks  caution"  doctrine.'s  which 
has  been  described  as  follows: 

speaker  is  not  aware  of  any  undisclosed  facts 
tending  to  seriously  undermine  the  accuracy  of  the 
statement.  A  projection  or  statement  of  belief  mav 
be  actionable  to  the  extent  that  one  of  these  implied 
factual  assertions  is  inaccurate."  (citing  Marx))- 
Isquith  v.  Middle  South  Utilities,  Inc.  847  F  2d  186 
203-04  (5th  Cir.  1988)  ("Most  often,  whether 
liability  is  imposed  depends  on  whether  the 
predictive  statement  was  'false'  when  it  was  made. 
The  answer  to  this  inquiry,  however,  does  not  turn 
on  whether  the  prediction  in  fact  proved  to  be 
wrong;  instead,  falsity  is  determined  by  examining 
the  nature  of  the  prediction— with  the  emphasis  on 
whether  the  prediction  suggested  reliability. 
bespoke  caution,  was  made  in  good  faith,  or  had  a 
sound  factual  or  historical  basis. "  (footnote 
omitted)):  Kirby  v.  Cullinet  Software,  Inc   721 
F.Supp.  1444.  1450  (D.Mass.  1989)  ('At  a 
minimum,  a  prediction  must  be  made  in  good  faith 
and  with  a  sound  historical  or  factual  basis.  "). 

Rule  175  and  Rule  3b-6  follow  a  similar  path  by 
providing  that  a  covered  statement  shall  not  be 
deemed  to  be.  inter  alia,  an  untrue  statement  of  a 
material  fact,  unless  it  is  showx  that  such  statement 
was  made  or  reaffirmed  without  a  reasonable  basis 
or  was  disclosed  other  than  in  good  faith.  Although 
the  Rules  use  the  term  "fraudulent  sutement"  to 
refer  to  such  an  untrue  statement  of  a  material  fact, 
a  separate  determination  must  be  made  as  to 
whether  the  statement,  though  untrue,  is  fraudulent 
or  otherwise  actionable  under  the  securities  laws 
In  Wielgos  v.  Commonwealth  Edison  Co.  supra  at 
513.  the  court  considered  the  use  of  th*'  t^rm 
"fraudulent  statement"  in  the  Rules,  bo.  'Msily  I 

determined  that  Rule  175  applies  to  actions  under 
§  11  of  the  Securities  Act  even  though  liability  ', 

under  that  section  does  not  depend  on  "fr^ud." 
'*Id.  at  490.  In  the  recent  case  of  Rubinstein  v 
Collins,  20  F.3d  160.  169  (5th  Cir.  19941.  the  court 
stated  this  point  succinctly:  Simpiv  alleging  that  the 
predictive  statements  at  issue  here  did  not  have  a 
reasonable  basis— that  is.  that  they  were  negligently 
made— would  hardly  suffice  to  slate  a  claim  under' 
Rule  lOb-5.  As  *ve  have  consistently  held,  scienter 
is  an  element  of  such  a  claim.  *  •  •  Plaintiffa  have 
satisfied  the  pleading  requirements  for  scienter. 
They  have  claimed  that  the  defendants  either 
knew— or  were  recklessly  indifferent  to— the  fact 
that  the  predictive  statements  did  not  have  a 
reasonable  basis.  (Footnotes  o.-nitied.) 

»' Seven  circuit  courts  have  applied  the  bespfiaks 
caution  doctrine  in  analyzing  forward-looking 
sutements  (although  the  Sucth  Circuit,  after 
applying  the  doctrine  in  one  case,  stepped  back 
somewhat  in  a  subsequent  decision).  See  In  re 
Worlds  of  Wonder  Sec.  L/f/g..— F.3d  — .  1994  WL 
501261  (9th  Cir.  1994):  Rubinstein  v.  Collins  20 
F.3d  160  (5th  CiM 994): /nn?DonoW/.  Trump 
Casino  Sec  litig.,  7  F.3d  357  (3d  Cir.  1993):  Luce 
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The  essence  of  the  doctrine  is  that  where  an 
offering  statement,  such  as  a  prospectus, 
accompanies  statements  of  its  future 
forecasts,  projections  and  expectations  with 
adequate  cautionary  language,  those 
statements  are  not  actionable  as  securities 
fraud.** 

Under  the  bespeaks  caution  doctrine, 
cautionary  language,  as  a  part  of  Ihe 
"total  mix"  of  information,  may  render 
a  predictive  statement  immaterial  as  a 
matter  of  law,^^  or  make  it  unreasonable 
for  an  investor  to  rely  upon  a  predictive 
statement.**  Recently,  some  courts  have 
warned,  however,  that  cautionary 
language,  in  and  of  itself,  is  not 
necessarily  sufficient."  "To  sufHce,  the 
cautionary  statements  must  be 
substantive  and  tailored  to  the  specific 
future  projections,  estimates  or  opinions 
in  the  prospectus  which  the  plaintiffs 
challenge.  "*o 

Some  courts  have  taken  a  more 
extreme  position,  determining  that,  even 
without  cautionary  language,  some 
predictions  are  not  material.  For 
example,  referring  to  "soft,"  "puffing" 
statements,  upon  which  no  reasonable 
investor  would  rely,  the  Court  of 
Appeals  for  the  Foiulh  Circuit  stated 
that,  "projections  of  future  performance 
not  worded  as  guarantees  are  generally 
not  actionable  under  the  federal 
securities  laws."*' 


V.  Edelttein,  802  F.2d  49  (2d  Cir.  1986h  Romani  v. 
Sheanon  Lehman  HuOon,  929  F.2d  875  (1st  Cir. 
1991);  Moorhead  v.  MerriU  Lynch,  Pierce,  Fenner  fr 
Smith,  Inc..  949  F.2d  243  (8th  Cir.  1991).  The  Sixth 
Circuit  adopted  the  doctrine  in  Sinay  v.  Lamson  & 
Sessions  Co..  948  F.2d  1037  (6th  Cir.  1991).  but 
revised  its  application  of  the  doctrine  in  Mayer  v. 
Mylod.  988  F.2d  635  (6lh  Cir.  1993).  See  genenlly 
Donald  C.  Langevoort,  Disclosures  that  "Bespeak 
Caution," 49  Bus.  Law.  481  (February  1994). 

'*Inre  Donald  J.  Trump  Casino  Sec.  Litig.,  793 
F.Supp.  54J,  549  (D.N.J.  1992).  aff'd.  7  F.3d  357  (3d 
Cir.  1993). 

"  See  In  re  Donald  f.  Trump  Sec.  Litig.,  supra  at 
371  ("IClautionary  language,  if  sufficient,  renders 
the  alleged  omissions  or  misrepresentations 
immaterial  as  a  matter  of  law.");  In  re  Worlds  of 
Wonder  Sec.  Litig.,  supra;  Rubinstein  v.  Collins, 
supra. 

"Rubinstein  v.  Collins,  supra  at  167  (cautionary 
language  affects  "the  reasonableness  of  the  reliance 
on  and  the  materiality  of  (the)  projections." 
(footnotes  omitted)). 

"See  flubi/ijtei/i  v.  Collins,  supra  at  167-68:  In 
re  Donald  /.  Trump  Casino  Sec.  Litig.,  supra  at  371- 
72. 

'"In  re  Donald  J.  Trump  Casino  Sec.  Litig.,  supra 
at  371-72. 

•'  Raab  v.  General  Physics  Corp.,  4  F.3d  286,  290 
f4th  Cir.  1993)  (quoting  Krim  v.  BancTexas  Croup, 
Inc.,  989  F.2d  1435. 1446  (5th  Cir.  1993)).  In  Malone 
-  V.  Microdyne  Corp.,  26  F.3d  471.  479-0  (4th  Cir. 
1994),  the  Court  of  Appeals  relied  on  Raab  in 
finding  that  a  forward-loolung  statement  was  not 
actionable  because  the  "statement  obviously  did  not 
coiutitute  a  guarantee  and  was  certainly  not 
specific  enough  to  perpetrate  a  fraud  on  the 
market." 


I|I.  Criticisins  of  the  Commission's  Safe 

ir 

Some  have  suggested  that  companies 
at  make  voluntary  disclosure  of 
forward-looking  information  subject 
t  lemselves  to  a  significantly  increased 
r  sk  of  securities  antifraud  class 
a  ;tJons.*2  Recent  siuveys  suggest  that 
t  ds  threat  of  mass  shareholder 
I  ligation,  whether  real  or  perceived,  has 
h  3d  a  chilling  effiect  on  disclosure  of 
f(  irward-looking  information." 

Contrary  to  the  Commission's  original 
i]  itent,  the  safe  harbor  is  currently 
ii  ivoked  on  a  very  limited  basis  in  a 
Imigation  context.**  Some  critics  of  the 
current  safe  harbor  provisions  cite, 
among  other  things,  the  following  as 
V  eaknesses  of  the  safe  harbor: 

-  the  protections  of  the  safe  harbor  are  too 
narrow  because  they  are  limited  to  filed 
documents,  resulting  in  selective 
disclosure  made  outside  Commission 
documents;** 

-|the  provisions  of  the  safe  harbor  are  not 
applied  by  the  courts  in  a  manner  that 
results  in  quick  and  inexpensive 
dismissals  of  frivolous  lawsuits;^ 
— ^there  is  a  great  deal  of  confusion  over  the 
nature  and  scope  of  any  duty  to  correct 
or  update  projections  once  they  are 
made;*'  and 
— the  safe  harbor  language  is  silent  as  to 
when  a  company  may  be  liable  for 
statements  made  by  third  parties. 

/  .  Suggested  Underindusiveness  of 
C  airent  Safe  Harbor 

Some  critics  argue  that  the  current 
sife  harbor  is  ineffective  largely  because 


"  U.  Gupta  It  B.  Bowers.  Small  Fast-Cron-th 
Fl  rms  Feel  Chill  of  Shareholder  Suits,  Wall  St.  J.. 
A  (ril  5, 1994  at  B2.  See  generally  Staff  Sen. 
Si  bcommittee  on  Securities  of  the  Committee  on 
Bi  nking,  Housing  and  Urban  Afiairs,  Report  on 
P  ivate  Securities  Litigation,  (1994)  ("Senate  Staff 
Ri  port"). 

'^  National  Venture  Capital  Association,  The 
In  \pact  of  Securities  Fraud  Suits  on  Entrepreneurial 
O  impanies  (Jan.  1994);  National  Investors  Relations 
Ir  nitute.  Corporate  Survey  on  Shareholder 
L  'igation  Effects  (Feb.  1994);  American  Stock 
E  change  CEO  Survey,  Securities  Litigation  and 
S  ock  Option  Accounting  1  (Apr.  1994). 

**See  Louis  Loss  and  Joel  Seligman,  Securities 
Ri  gulation.  622-39  (1992);  Barondes,  The  Bespeaks 
C  lution  Doctrine:  Revisiting  the  Application  of 
Fl  deral  Securities  Law  to  Opinions  and  Estimates, 
p  X)rp.  L.  243,  247  (1994). 

"  See  American  Stock  Btchange  Survey.  CEOs 
M  ould  Release  More  Financial  Information  If 
Li  igation  Albatross  Were  Removed  (1994);  See 
gt  nemllyS.  Marino  and  R.  Marino.  An  Empirical 
Si  udy  of  Recent  Securities  Chss  Action  Settlements 
Ir  mtvirtg  Accountants,  Attorneys,  or  Underwriters, 
S<  c.  R«g.  U  J.  (1994)  at  115;  V.  O'Brien  and  R. 
H  >dges,  A  Study  of  Class  Action  Securities  Fraud   . 
O  ises  1983-1993  (working  draft  1994);  J.  Macey  and 

Miller,  The  Plaintiffs'  Attorney  s  Role  in  Class 
A  rfj'on  and  Derivative  Litigation:  Economic 
A  lalysis  and  Recommendations  for  Reform,  58  U. 
CJiicago  L.  Rev.  1  (1991). 

^Senate  StaR  Report,  supra  note  62. 

"  Manns.  Duty  to  Correct:  A  Suggested 
F\  imework,  46  Md.  L  Rev.  1250  (1987). 


it  is  too  narrow,  in  that  it  only  covers 
statements  made  in  documents  filed 
with  the  Commission.**  They  contend 
that,  due  to  this  imderinclusiveness,  the 
safe  harbor  provides  no  comfort  in  most 
situations  involving  disclosure  of 
forward-looking  information.  While 
acknowledging  concern  that  the 
problem  of  selective  disclosure 
prompted  the  Commission  to  adopt 
such  a  limitation  in  1979,*9  these  critics 
contend  that  this  very  limitation  has 
created  the  imintended  by-product  of 
fostering  such  selective  disclosure. 

Many  public  companies  complain 
that  they  face  increasing  analyst  and 
institutional  demands  for  immediate 
access  to  predictive  information.  Some 
issuers  argue  that,  solely  to  gain  the 
benefits  of  the  safe  harbor  through 
reaffirmation  of  oral  responses  to 
recurring  marketplace  inquiries  in 
Commission  docimients,  they  would  be 
put  to  the  impossible  task  of 
memorializing  every  analyst  discussion. 
Given  the  informal  and  often 
impredictable  natujre  of 
commimications  between  issuers  and 
analysts,  the  provision  in  the  safe  harbor 
requiring  Commission  filing  of  forward- 
looking  information  is  viewed  as  both 
coimterproductive  and  highly 
impractical. 

B.  Judicial  Application 

Another  complaint  commonly  raised 
is  that  the  provisions  of  the  existing  safe 
harbor  do  not  influence  the  standards 
that  courts  apply  in  securities  fraud 
cases.  The  safe  harbor  is  infrequently 
raised  by  defendants,  perhaps  because  it 
compels  judicial  examination  of 
reasonableness  and  good  faith,  which 
raise  factual  issues  that  often  preclude 
early,  prediscovery  dismissal.  Thus, 
critics  state  that  the  safe  harbor  is 
ineffective  in  ensuring  the  quick  and 
inexpensive  dismissal  of  frivolous 
private  lawsuits.  These  critics  argue 
that,  imless  the  courts  vigorously  apply 
a  higher  pleading  threshold  sufficient  to 
sustain  a  motion  to  dismiss  based  on  the 
allegations  of  a  class-action  complaint, 
the  mere  threat  of  Htigation  will 
continue  both  to  discourage 
management  from  making  forward- 
looking  disclosure  and  cause  those 
companies  that  nonetheless  provide 
such  disclosure  to  incur  significant 
costs  in  defense  of  nonmeritorious 
litigation.  Those  urging  reform  thus 
maintain  that,  in  order  for  a  safe  harbor 
effectively  to  encourage  forward-looking 


«"See.  e.g.,  M.  Seeley.  In  l.P.O.'s,  the  More  Data 
the  Better,  New  York  Times  Forum,  April  26, 1992. 
The  majority  of  litigated  cases  appear  to  arise  out 
of  non-filed  forward-looking  statements  further 
undercutting  the  utility  of  the  safe  harbor. 

'"See  Advisory  Committee  Report,  supra  note  i. 
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disclosiue.  it  must  add  protection  over 
and  above  those  afforded  by  judicial 
doctrines  developed  under  what  are 
characterized  as  the  "housekeeping" 
provisions  of  the  Federal  Rules  of  Civil 
Procedure — Rules  9(b)  and  12(b)(6).™ 
A  related  criticism  is  that  courts  are 
inconsistent  in  applying  the  safe  harbor 
when  it  is  implicated  in  the  litigation. 
The  courts  do  not  always  refer  to  the 
safe  harbor  when  it  is  imphcated.^'  One 
court  refused  to  permit  the  use  of  the 
safe  harbor  because  the  earnings  forecast 
in  question  had  been  presented  "as  a 
fact  certain  rather  than  as  a  'projection' 
or  'forward-looking  statement.'  '"'J  In 
this  regard,  commenters  assert  that  the 
Commission  should  provide  greater 
guidance  to  the  judiciary  vdth  respect  to 
the  appropriate  application  of  the  safe 
harbor. 

C.  Duty  To  Correct  or  Update 

A  fiulher  criticism  of  the 
Commission's  existing  safe  harbor  is 
that  the  rule  has  created  confusion  over 
whether  and  when  there  is  a  duty  to 
correct  or  update  projections  once  they 
are  made.  A  recent  article  suggests  that 
issuers  are  often  advised  by  their 
counsel  to  refi^in  from  making  forward- 
looking  statements  in  Commission 
filings,  or  even  from  speaking  to 
analysts,  because  they  fear  that  by  doing 
so  they  will  "assume"  a  duty  to  update 
their  forward-looking  statements  as  and 
when  the  facts  and  circiunstances 
surroimding  their  original  statements 
change.'^  Furthermore,  the  paucity  of 
caselaw  in  this  area  has  left  issuers 
without  comfort  or  certainty  as  to  when 
and  if  there  is  any  duty  to  update  or 


'"In  deciding  motions  under  Rule  12(b)(6)  of  the 
Federal  Rules  of  Civil  Procedure,  at  least  one 
commentator  has  noted  tiial  courts  apply  different 
standards  of  materiality.  See  Sullivan,  Materiality  of 
Predictive  Information  After  Basic:  A  Proposed 
Two-Part  Test  of  Materiality,  1990  U.  111.  L.  Rev.  207 
(1990).  For  motions  decided  under  Rule  9(b)  of  the 
Federal  Rules  of  Civil  Procedure,  some  courts  have 
impused  a  high  burden  on  plaintiffs,  requiring  them 
to  allege  specific  facts  that  give  rise  to  an  inference 
of  fraudulent  intent.  Romani  v.  Shearson  Lehman 
Hutton.  929  F.2d  875  (1st  Cir.  1991);  see  also  DiLeo 
V.  Ernst  Sr  Young.  901  F.2d  624  (7th  Cir.  1990). 
Other  courts  appear  to  have  been  more  lenient.  In 
re  Ghnfed.  11  F.3d  849  (9th  Cir.  1993)  ("plaintiff 
must  allege  facts  that  would  give  rise  to  an 
inference  that  the  defendant  did  not  believe  the 
statements  or  knew  of  their  falsity"). 

■"  The  courts  seldom  refer  to  the  safe  harbor 
unless  it  is  raised  by  the  defendant.  Examples  of 
cases  in  which  the  safe  harbor  was  implicated  but 
not  referenced  include  Mayer  v.  Mylod.  988  F.2d 
635  (6lh  Cir.  1993),  Romani  v.  Shearson  Lehman 
Hutton,  929  F.2d  875  (1st  Cir.  1991).  and  In  re 
Control  Data  Corp.,  933  F.2d  616  (8tbCir.  1991). 

''^Allyn  Corp.  v.  Hartford  National  Corp.,  1982 
WL  1301  (D.Conn.  1982). 

"See  H.  Pitt  and  K.  Groskaufmanis.  Selective 
Disclosure  can  be  Perilous,  Nat'l.  L. ).  (Apr.  18. 
1994)  at  B4. 


correct. 7*  Commentators  have 
questioned  how  long  a  forward-looking 
statement  will  be  considered  current 
and  how  far  in  the  future,  if  at  all.  an 
issuer  must  continue  to  update.'^ 

D.  Entanglement  and  Endorsement 

Another  concern  voiced  by  companies 
is  whether  to  make  forward-looking 
disclositfes  to  securities  analysts  and 
institutional  investors,  whether  in  the 
context  of  initial  public  offering 
"roadshows"  or  otherwise,  and  the 
corresponding  liability  for  any  forward- 
looking  statements  included  in  the 
analysts'  reports  or  statements. 
Companies  complain  that  a  better 
balance  must  be  struck  between  the 
incentives  and  disincentives  of 
disclosure  to  analysts.'*  The  New  York 
Stock  Exchange,  the  American  Stock 
Exchange,  and  the  National  Association 
of  Securities  Dealers  encourage  listed  or 
quoted  corporations  to  seek  out  formal 
and  informal  contact  with  analysts  to 
facilitate  the  acciu^te  pricing  of  their 
securities.^  The  Commission  also 
encourages  such  communications  as  a 
complement  to  disclosure  under  the 
Exchange  Act.'^ 

The  foregoing  regulatory  incentives 
must  be  viewed  in  light  of  potential 
issuer  liabilities.  While  courts  appear 
generally  to  impose  no  duty  on  a 
corporation  to  review  or  comment  on 
analysts'  reports,  a  corporation  may 
become  sufficiently  entangled  with  the 
analysts'  statements,  by  reviewing  or 
correcting  drafts  of  reports  or  otherwise, 
so  as  to  assume  a  duty  to  correct  or 
update  the  analyst's  statements.''' 


"The  First  Circuit  has  stated  that  the  duty  to 
update  is  triggered  if  a  sutement  having  a  forward 
intent  or  implication,  upon  which  investors  are 
expected  to  rciy.  has  been  made.  Backman  v. 
Polaroid.  910  F.2d  17  (1st  Cir.  1990)  (en  banc)  The 
Ninth  Qrcuit  stated  that  an  accurate  announcement 
of  past  events  did  not  carry  with  it  the  duty  to 
disclose  whether  past  trends  would  continue.  In  re 
Convergent  Technologies  Securities  Litigation.  948 
F.2d  507  (9th  Cir.  1991).  See  ^nero/.'v  Schneider. 
Update  on  the  Duty  to  Update:  Did  Polaroid 
Produce  the  Instant  Movie  After  AH?,  23  Rev.  of  Sec. 
fc  Commoditie'5  Reg.  83  (May  9,  1990). 

""  See  generalh .  C.  Schneider.  Soft  Disclosure: 
Thrust  and  Parrits  When  Bad  News  Follows 
Optimistic  Statements.  26  Rev.  Sec.  &  Comm.  Reg. 
5  (1993);  R.  Rosenbium.  An  Issuers  Duty  Under 
Rule  lOb-5  To  Correct  and  Update  Materially 
Misleading  Statements.  40  Cath.  Univ.  L.  Rev  289 
(1991). 

'•»  See  generally  A.  BerkeW  &  M.  Smith. 
Corporate  Disclosure:  Potential  Pitfalls.  Securities  & 
Commodities  Regulation  (June  26. 1991). 

'' See  New  York  Stock  Exchange  Manual. 
§  202.02:  American  Stock  Exchange  Guide  §  402; 
and  National  Association  of  Securities  Dealers 
Investor  Relations  Guide.  Cultivating  the 
Investment  Community,  at  18. 

'•Securities  Act  Release  No.  6504  (Jan.  13. 1984). 

^Elkind  v.  Liggett  &■  Myers,  635  F.2d  156. 163  (2d 
Cir.  1980).  Commentators  have  suggested  that  even 
a  management  response  that  an  analyst's  estimates 
are  "too  high."  "too  low"  or  "in  tiie  ballpark"  can 


Another  risk  arises  from  selective 
disclosures  that  may  be  characterized  as 
tipping.80  As  a  result  of  these  risks, 
frequently  perceived  to  outweigh  the 
benefits,  some  corporations  have  gone 
so  far  as  to  announce  that  they  wrill  not 
speak  to  analysts  about  future  earnings 
projections.8' 

IV.  Alternatives  to  Current  Safe  Harbor 
Provision 

The  Commission  generally  is 
examining  the  current  effectiveness  of 
its  safe  harbors  as  codified  in  Rules  175 
and  3b-6.  Some  commentators  and 
groups  have  submitted  proposals  to 
amend  the  safe  harbor.  The  Commission 
is  considering  these  proposals  and  the 
issues  that  each  proposal  raises,  as  well 
as  its  own  experience  in  interpreting 
and  administering  the  safe  harbor. 
Where  specific  proposed  regulatory*  text 
has  been  provided  by  these 
commentators  or  groups,  that  text  is 
attached  in  the  appendix  to  this 
release.''^ 

A.  "Seasoned  Issuer"  Proposal 

The  "Seasoned  Issuer"  Proposal, 
suggested  by  the  Association  of  Publicly 
Traded  Companies  ("APTC").  would 
provide  a  safe  harbor  precluding  private 
actions  for  oral  and  written  forward- 
looking  statements  with  respect  to 
securities  quoted  on  the  NASDAQ  Stock 
Market  or  listed  on  a  national  securities 
exchange.  It  would  apply  only  to 
secondary  trading  transactions  and 
would  not  modify  the  Commission's 
enforcement  authority.  The  proposed 
safe  harbor  would  be  available  to  issuers 
subject  to  the  reporting  requirements  of 
sections  13  or  15(d)  of  the  Exchange  Act 
that  have  timely  filed  all  reports 
required  to  be  filed  within  the  six 
months  prior  to  the  making  of  the 
statement.  The  proposed  safe  harbor 
would  not  be  available  to  penny  stock 
issuers.  It  also  excludes  issuers  that  had 
been  convicted  of  securities  law 
violations  or  issuers  that  had  been  the 
subject  of  any  securities  related 
injimction  within  the  previous  five 
years. 

The  term  "forward-looking  statement" 
is  defined  in  the  proposed  safe  harbor 


give  rise  to  liability  by  sugjgestir.g  that  management 
bore  some  type  of  responsibility  for  the  estimate; 
see  generaWy  Potential  Pitfalls,  supra  note  76. 

""See  Securities  and  E.xchange  Commission  v. 
Ste\-ens.  Lit.  Rel.  No.  12813  (March  19.  1991); 
Elkind.  supra.  See  generally  M.  Goldman.  K. 
Schuelke.  J.  Danforth  and  S.  Thau.  Disclosures  to 
Financial  Analysis  (PLI  SeptemberOctober  1993). 

"'  See.  eg..  ].  Coffee.  Disclosures  to  Analysts  are 
fljsity.  Natl  LJ.  (Feb.  1.  1993). 

'2 The  transmittal  letters  pursuant  to  which  some 
of  these  proposals  were  submitted  to  the 
(Commission  are  included  in  the  public  file  (S7-29- 
941. 
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to  include  any  economic  projection, 
statement  of  management's  plans  and 
objectives  for  future  operations, 
,  statement  of  future  performance  and 
assumptions  underlying  the  foregoing. 

B.  Business  Judgment  Rule  ProposaJ 

Commissioner  Beese  has  proposed  a 
safe  harbor  provision  patterned  tifter  the 
state-law  "business  judgment  rule."*'  In 
the  pattern  of  that  rule,  the  safe  harbor 
would  establish  a  principle  of  judicial 
non-intervention.  As  such,  the  safe 
harbor  would  protect  directors  and 
officers  from  judicial  review  of 
shareholder  antifraud  claims  when 
forward-looking  statements  are  made 
unless  a  plaintiff  can  establish  a 
conflict,  a  lack  of  good  faith,  or  a  failure 
of  honest  and  reasonable  behef. 

The  safe  harbor  would  cover  oral  or 
written  forward-looking  information, 
whether  or  not  made  or  reaffirmed  in 
Commission  filings.  Liability  still  could 
be  imposed  on  directors  or  officers  who 
make  fraudulent  statements, 
intentionally  misstate  facts,  or  fail  to 
disclose  material  information  when 
required. 

to  ensure  that  an  officer  or  director 
was  meeting  his  duties  under  the 
business  judgment  rule,  a  company 
would  be  encouraged  to  keep  a 
projection  binder  reflecting  the  data 
underlying  the  projections.  In  the  event 
that  a  private  lawsuit  was  filed,  the 
company  would  proffer  the  binder  to 
the  court.  The  burden  then  would  shift 
to  the  plaintiffs  to  show  why  the 
projections  lacked  a  proper  factual  basis 
at  the  time  they  were  made.  If  unable  to 
meet  this  burden,  the  case  would  be 
dismissed  without  any  discovery." 

C.  "Heightened  Definition  "  Proposal 

The  "Heightened  Definition" 
Proposal,  put  forth  jointly  by  the 
Business  Roundtable  and  the  National 
Association  of  Manufacturers,  would 
apply  to  all  forward-looking  statements 
and  reaffirmations  thereof,  by  or  on 
behalf  of  a  registrant  or  an  outside 
reviever  retained  by  the  registrant, 
whether  or  not  filed  with  the 
Commission.  The  proposed  safe  harbor 
would  apply  to  the  same  information  as 
is  protected  by  the  current  safe  harbor 
but  would  expressly  extend  to  both 
qualitative  and  quantitative  statements 
of  management's  plans  and  objectives 


•'See.  n.g..  Paramount  Communkotions  Inc.  v. 
QVC Network.  Inc..  637  A.2d  34,  46  n.l7  (1994); 
Cede  &  Co.  v.  Technicolor.  Inc.,  634  A.2d  345 
(1003). 

•♦The  Association  for  Investment  Management 
•nd  Research  ("AIMR")  has  expressed  support  for 
Commissioner  Beese's  proposal.  See  Letter  from 
Michael  S.  Ceccesse,  Senior  Vice  President  and 
General  Counsel,  AIMR.  to  Catherine  Oixon  dated 
October  7, 1994. 


or  future  operations,  including  plans 
or  the  development  and  delivery  of 
lew  products  or  services. 

The  provision  would  apply  to  all 
tatements  of  reporting  issuers  that  have 
imely  filed  their  most  recent  annual 
eport.  As  provided  under  the  existing 
ule,  non-reporting  issuers  also  could 
ely  on  the  safe  harbor,  but  only  if  the 
orward-looking  statement  were  made  in 
solicitation  of  interest  document 
!  ubmittedHmder  Securities  Act  Rule 
54,  in  a  registration  statement  or 
tegulation  A  Offering  Circular  filed 
1  inder  the  Securities  Act,  or  in  a 
egistration  statement  filed  under  the 
Ixchange  Act. 

Liability  would  be  impo^M  only  if  a 
I  misstatement  or  omission  is  material, 
1  lade  or  omitted  with  scienter,  and,  for 
irivate  plaintiffs,  relied  upon, 
lateriality  would  be  defined  as 
iformation  that  would  signifitiantly 
J  Iter  the  total  mix  of  information 
i  vailable.  Scienter  would  be  defined  as 
i  ctual  knowledge  or  intentional 
mission  to  state  e  material  fact, 
leliance  would  be  defined  as  actual 
nowledge  of  and  actual  reliance  on  the 
arward-looking  statement  in 
(  onnection  with  the  purchase  or  sale  of 
I  security.  Under  the  proposal,  there 
1  /ould  be  no  attribution  to  the  issuer  of 
!  tatements  made  by  third  parties  unless 
1  le  issuer  expressly  endorsed  or 
pproved  of  the  statement.  Finally,  an 
ssuer  would  not  have  a  duty  to  update 
a  forward-looking  statement  unless  it 
expressly  undertook  to  do  so  at  the  time 
me  statement  was  made. 

).  "Bespeaks  Caution" Proposal 

Professor  John  Coffee  suggests  a  safe 
arbor  that  would  codify  a  variant  of  the 
Bespeaks  Caution"  doctrine — 
rticulated  in  terms  of  an  investor's 
lability  to  rely  in  an  action  for  fraud 
pon  statements  protected  by  the  safe 
arbor.  Under  this  proposed  safe  harbor, 
/hich  would  be  available  to  reporting 
ompanies  (except  penny-stock  issuers), 
forward-looking  statement  woxild  be 
detected  so  long  as  it  were  properly 
ualified  and  accompanied  by  "clear 
i  nd  specific"  cautionary  language  that 
( xplains  in  detail  sufficient  to  inform  a 
1  easonable  person  of  both  the 
(  pproximate  level  of  risk  associated 
1  ath  that  statement  and  the  basis 
I  lerefor.  Forward-looking  statements 
1  )ade,  either  orally  or  in  writing,  outside 
1  le  four  comers  of  a  Commission  filing 
t  /ould  be  covered  only  if  reaffirmed  in 
i  filed  document  or  annual  report  made 
Bublicly  available  within  a  reasonable 
period  after  the  statement  is  first 
disseminated.  The  suggested  safe  harbor 
1  ^ould  not  require  that  the  forward- 
I  }oking  statement  have  a  "reasonable 


basis"  (as  under  existing  Rules  175  and 
3b-6)  because,  according  to  Professor 
Coffee,  this  requirement  often  raises 
factual  issues  that  cannot  easily  be 
resolved  at  the  pre-trial  stage. 

Professor  Coffee's  approach  also 
contemplates  amendments  to  the 
incorporation-by-reference  provisions  of 
the  Securities  Act  registration  forms*' 
that  would  exempt  qualifying  forward- 
looking  statements  made  in  Exchange 
Act  filings  from  automatic  incorporation 
by  reference  in  Securities  Act  filings, 
and  therefore  from  potential  liability 
under  the  antifrBud  provisions  of  the 
Securities  Act.  Existing  Rule  175  would 
remain  available  where  registrants 
affirmatively  seek  inclusion  of  Exchange 
Act  filings  in  Securities  Act  registration 
statements. 

E.  "Fraudulent  Intent"  Proposal 

Under  the  "Fraudulent  Intent" 
proposal,  submitted  by  Mr.  William 
Freeman,  a  forward-looking  statement 
would  be  protected  by  the  safe  harbor 
unless  it  is  shown  that  the  statement 
was  made  recklessly  or  with  an  actual 
intent  to  deceive.  In  order  to 
demonstrate  that  a  statement  was  made 
recklessly,  a  plaintiff  would  be  required 
to  demonstrate  that  at  the  time  the 
statement  was  made,  the  issuer  was 
aware  of  facts  that  made  it  highly 
unlikely  that  the  projection  could  be 
achieved. 

F.  "Disimplication"  Theory 

Professor  Joseph  A.  Grundfest  has 
suggested  that,  just  as  the  courts  have 
implied  the  existence  of  a  private  right 
of  action  under  Rule  lOb-5,  the 
Commission  may  disimply  such  a  right 
of  action  by  redefining  the  element  of  a 
private  Rule  lOb-5  claim.**  For 
example.  Professor  Gnmdfest  has 
suggested  that  if  the  Commission  should 
decide  that  if  "projections  deserve 
greater  protection  than  is  now  afforded 
by  Rule  175,  then  Rule  lOb-5  can  be 
amended  to  require  a  showing  of 
'knowing  securities  fraud,' 
demonstrating  'actual  knowledge  that 
the  [projection]  is  false,'  as  a 
precondition  for  private  recovery  in  a 
Rule  lOb-5  action  complaining  of  a 
falsely  optimistic  projection."*' 


«  See,  e.g..  Item  12  of  Forms  S-2  and  S-3  U?  CFR 
239.12-13  (1994));  Items  11-13  of  Form  S-l  (17 
CFR  239.25  (1994));  Item  1 2  of  Forms  F-2  and  F- 
3,  (17  CFR  239.32-33  (1994));  Items  11-14  of  Form 
F-4  (17  CFR  239.36)  (1994)). 

•'Grundfest,  Disimpfying  Private  Bights  of  Action 
Under  the  Federal  Securities  Ijiws:  The 
Commission's  Authority,  107  Harv.  L  ReV.  961 
(1994). 

•'W  at  1012  (iootnoto*  omitted). 
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C.  Reasonable  Basis  In  Fact  Proposal 

The  "Reasonable  Basis  In  Fact" 
proposal.  Suggested  by  Jonathan  Cuneo 
on  behalf  of  the  National  Association  of 
Securities  and  Commercial  Attorneys 
("NASCAT")  protects  forward-looking 
statements,  whether  written  or  oral  and 
whether  or  not  filed  vdth  the 
Commission,  unless  it  can  be  shown 
that  the  statement  was  made  without  a 
reasonable  basis  in  fact,  was  seriously 
undermined  by  existing  facts,  was  not 
genuinely  believed  or  was  made  other 
than  in  good  faith. 

The  term  "forward-looking  statement" 
is  defined  to  include  any  statement 
concerning  future  revenues,  income, 
earnings,  capital  expenditures, 
dividends,  products,  services  or  lines  of 
business,  capital  structure  or  other 
financial  items,  as  well  as  management's 
plans  or  objectives  for  the  future  or  the 
future  economic  performance  of  the 
corporation.  The  term  also  includes 
statements  or  assumptions  underlying 
or  relating  to  the  foregoing. 

H.  "Opt-In"  Proposal 

The  "Opt-In"  proposal,  suggested  by 
Harvey  Pitt.  Karl  Groskaufmanis  and 
Gilbey  Strub,  would  require  issuers  to 
make  a  formal  election  to  "opt  infto)"  a 
specified  safe  harbor  disclosure 
regime.**  Issuers  opting  in  would  be 
required  to  make  forward-looking 
disclostire  for  a  minimum  of  four 
quarters.  Before  a  company  may  "opt 
out"  of  the  safe  harbor  disclosure 
regime,  it  must  provide  notice  30  days 
before  its  next  periodic  report.  The 
notice  must  detail  the  reasons  for  opting 
out,  and  statements  therein  would  not 
be  protected  by  the  safe  harbor.  The 
company  would  be  prohibited  from 
opting  back  into  the  safe  harbor 
disclosure  regime  for  another  year. 

In  order  tobe  protected,  the 
statements  must  have  an  adequate  basis 
in  fact,  be  issued  in  good  faith  and  be 
consistent  with  any  similar  forward- 
looking  information  used 
contemporaneously  by  the  issuer.  For  an 
issuer  that  has  "opted  in"  to  the  safe 
harbor  disclosure  regime,  only  the 
Commission  would  be  permitted  to 
bring  suit  for  projections  that  are  made 
in  bad  faith  or  without  a  reasonable 
basis. 

V.  Solicitation  of  Public  Comment 

The  Commission  seeks  comment  on  a 
number  of  issues.  Commenters  should 
discuss  both  the  continuing 
effectiveness  of  the  current  safe  harbors 
in  accomplishing  the  primary  goal  of 
encouraging  broader  dissemination  of 


forward-looking  information  to  the 
investing  public,  and  whether  the 
Commission  should  consider  any 
change  to  the  current  safe  harbor. 
Would  one  or  more  of  the  proposals 
outlined  above,  any  combination 
thereof,  or  any  other  proposal 
commenters  may  wish  to  identify,  fulfill 
this  goal  more  effectively  without 
compromising  investor  protection?  Do 
the  concerns  outlined  in  Part  III  above, 
either  individually  or  in  the  aggregate, 
warrant  revisiting  and/or  revising  the 
existing  safe  harbor?  Commenters 
should  explain  in  detail  all  bases  for 
their  conclusion. 

A.  Types  of  Information  Covered  by  a 
Safe  Harbor 

Assuming  a  safe  harbor  continues  to' 
be  necessary  or  appropriate  in  the 
interests  of  the  investing  pubUc, 
commenters  should  discuss  what  types 
of  information  should  be  eligible  for  safe 
harbor  coverage. 

Commenters  supporting  safe  harbor 
coverage  for  for%vard-looking 
information  should  address  the  reasons 
justifying  a  distinction  between 
forward-looking  and  historical 
information  (either  purely  retrospective 
or  based  on  estimate  or  opinion]  with 
respect  to  the  level  of  protection 
afforded  to  each.  Does  the  fact  that  the 
person  making  the  statements  has 
unique  knowledge  concerning  the  basis 
for  forward-looking  statements,  support 
or  undercut  this  distinction? 
Commenters  may  wish  to  specify 
whether  qualitative  information, 
including  but  not  limited  to  the  type 
described  above  in  Part  I.  is  relevant  to 
investors  such  that  its  disclosure  should 
be  encouraged.  If  so.  should  such 
information  be  included  in  the  safe 
harbor?  Should  forward-looking 
information  that  is  currently  part  of 
required  audited  financial  information 
(such  as  loan-loss  reserves,  pension 
liabilities  or  contingent  environmental 
habilities)  be  included?*'  Are  there 
certain  types  of  forward-looking 
information  that  should  be  per  se 
excluded  from  the  safe  harbor  (e.g.,  such 
as  required  audited  information,  or  the 
"known  trends  and  uncertainties" 
disclosure  required  by  the  MD&A)? 

Should  the  safe  harbor  distinguish 
between  oral  and  written  statements, 
between  statements  filed  with  the 
Commission  and  non-filed  statements. 
or  between  Securities  Act  required 
statements  and  others?  Should  the 
Commission  require  that  any  oral 
statement  for  which  safe  harbor 


■»H.  Pin.  K.  GroskaufrnanU  and  G.  Strub. 
Srcurities  Law,  Nat.  L  )..  August  22.  1994.  at  B4. 


••See  Regulation  S-K  Item  101(c)(xii).  17  CFR 
229.101(c)(xil):  Industry  Guide  3.  Summarv-  of  Loan 
Loss  Experience.  17  CFR  229.B01  (1994). 


coverage  is  sought  be  reduced  to  writing 
and  filed  with  the  Commission  at  or 
around  the  time  that  statement  is  first 
disseminated?  If  not,  commenters  ; 

should  describe  the  legal  and/or  i 

practical  impediments,  if  any,  to  a 
contemporaneous  filing  requirement. 
Are  there  certain  situations,  i.e..  an 
initial  public  offering,  in  which  safe 
harbor  protection  should  be  limited  to 
statements  made  in  Commission  filings? 
Are  commenters'  views  on  these 
questions  affected  by  the  t}^  of 
forwftrd-loo'King  information  imder 
consideration?  For  example,  do  different 
types  of  forward-looking  information 
imply  different  degrees  of  reliability, 
e.g..  numerical  financial  projections  as 
opposed  to  general  statements  of 
management's  outlook?  If  so.  should  a 
broader  safe  ba.-bor  provide  protection 
for  a  narrower  category  of  information 
than  does  Rule  175  currently,  or  would 
differing  safe  harbors  be  warranted? 

B.  Voluntary  Disclosure 

Should  the  Commission  continue  its 
current  general  policy  of  voluntary 
disclosure  of  forward-looking 
information  or  should  some  or  all  of 
such  information,  given  its  significance, 
be  mandated?  If  left  voluntarj',  should 
any  such  information  used  in  the  offer 
or  sale  of  securities  by  the  issuer  be 
required  to  be  included  in  the 
prospectus?  Would  this  be  an 
appropriate  solution  to  the  issue  of  ■ 
selective  disclosure  of  key  soft 
information  during  road  shows?  If  nol, 
commenters  should  explain  this 
conclusion  and  discuss  alternative 
approaches. 

C.  Scope  of  the  Safe  Harbor 

Should  the  safe  harbor  be 
procedurally  based  or  substantively 
based  or  both?  For  example,  should  the 
safe  harbor  be  available  only  if  the 
forward-looking  information  is  reviewed 
by  the  board  Audit  Committee,  or  some 
other  board  level  committee  or 
committee  of  top  management  or  an 
outside  reviewer,  or  should  the  stnndard 
be  a  substantive  one  dependent  on  the 
reasonableness  or  other  criteria  of  the 
information  itself,  regardless  of  the 
rex-iew  process,  or  both? 

D.  Eligibility  for  and  Conditions  To  Use 
of  Safe  Harbor 

Should  all  issuers  be  eligible  for  the 
safe  harbor  or  only  certain  issuers  that 
satisf)'  specified  conditions,  such  as 
sufficient  reporting  history  and/or 
public  float  to  ensure  a  market 
following?  What  other  conditions  might 
be  appropriate?  Should  issuers  be 
required  to  opt-in  or  opt-out  of  a  safe 
harbor  alone  or  in  combination  with  the 
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fraegoii^?  If  so>  what  should  the  opt-in/ 
opt-out  conditioDS  be?  Should  an  issuer 
be  lequired  to  specify  that  it  is  seeking 
the  protection  of  the  safe  harbor  by 
maldng  a  public  filing,  or  by  stating 
with  regard  to  each  safe  harbor-eligible 
statement  (where  the  issuer  chooses  the 
safe  harbor's  protection),  that  the 
statement  is  being  made  subject  to  the 
safe  harbor,  or  by  otherwise  providing  a 
"bespeaks  cavUion"  or  other  cautionary 
language?  How  could  this  condition  be 
met  (or  policed)  for  oral  statements  or 
written  statements  made  outside  of 
Commission  filings?  Should  the  burden 
of  proof  be  shifted  from  the  plaintiff  to 
the  defendant  corporation,  generally  » 
with  respect  to  certain  types  of 
disclosiu'es,  i.e.,  written  statements 
outside  Commission  filings,  oral 
statements,  etc?  Should  shareholders  be 
permitted,  ot  required  to  vote  on  the 
availability  of  any  safe  harbor?  If  so, 
should  shareholders  be  permitted  to 
approve  or  authorize  more  extensive 
safe  harbors  than  those  that  would 
otherwise  be  available  at  the  election  of 
the  issuer? 

Should  the  safe  harbor  require 
disclosure  of  key  assumptions  because 
that  information  is  uniquely  within  the 
control  of  the  issuer?  If  assumptions 
were  required  to  be  disclosed  along  with 
the  forward-looking  information,  how 
would  this  affect  the  judicial  treatment 
of  forward-looking  cases?  For  example, 
if  assumptions  were  required  to  be 
disclosed,  would  it  make  it  easier  for 
courts  to  evaluate  motions  to  dismiss 
cases  on  a  procedural  motion  and/or 
impose  sanctions  for  the  bringing  of 
frivolous  suits?  Would  this  requirement 
be  more  or  less  effective  coupled  with 
any  proposed  htigation  reforms? 

Should  the  safe  harbor  be  unavailable 
(or  provide  greater  or  absolute 
protection)  if  an  insider,  or  specified 
insiders,  traded  (or  no  insider,  or 
specified  insiders,  traded)  within  a 
specified  period  where  the  insiders(s) 
avoided  a  loss  or  made  a  gain  (or  failed 
to  do  so)  based  on  the  dissemination 
and  subsequent  correction  of  the 
forward-lodung  statement? 

E.  Elements  of  the  Safe  Harbor 

Commenters  should  outline  and 
discuss  each  element  of  an  effective  safe 
harbor.  In  this  connection,  should  the 
safe  harbor  set  forth  a  separate 
definition  of  materiality  differing  fi'om 
that  otherwise  applicable  under 
Commission  rules  and  case  law?  Should 
the  safe  harbor  impose  and/or  specify 
parameters  for  a  duty  to  update  or 
correct?  Should  the  safe  harbor  require 
that  a  private  plaintiff  establish  that  he 
or  she  actually  rehed  on  forward- 
lodung  statements?  Should  a  new 


a 

dc  Bnition  of  scienter  be  included  in  the 
sa  e  harbor,  e.g.,  by  eliminating 
refJclesaness  as  an  element  of  proof?  In 
amswering  this  question,  commenters 
shpuki  discuss  separately  implied  and 
e»)ress  rights  of  actimi,  as  well  as 
Commission  and  private  actions.  Should 
a  4afe  harbor  inclinle  judicially 
derveloped  concepts  such  as  the 
"bkisiness  judgment  rule."  "bespeaks 
caLticm"  doctrine  and/or  any  other 
judicial  approaches  discussed  in  the 
release?  What  treatment  should  the  safe 
hak'bor  give  to  information  that  the 
isi  uer  diaes  not  disclose  that  may  be 
re  evant  to  evaluating  the  forward- 
la  tklng  statement? 

F.  Private  Actions 

>hould  the  safe  harbor  distinguish 
be  ween  Commission  enforcement 
ac  ion  and  private  actions?  Should  the 
an  iwer  to  the  foregoing  question  depend 
on  whether  the  underlying  cause  of 
ac  ion  is  express  or  implied?  Would  the 
Cc  aunission  be  able  to  compensate 
thj  ough  enhanced  enforcement  for  any 
re(  uction  in  the  number  of  private  suits 
in  Lhis  area  resulting  from  adoption  of 
a  ]  articular  safe  harbor?  How  would  any 
lin  litation  on  private  actions,  whether 
diiectly  imposed  or  incorporated  in  a 
safe  harbor,  affect  the  Commission's 
longstanding  policy  of  promoting 
pr  vate  actions  for  fraud  as  a  necessary 
su  >plement  to  Commission 
en  orcement? 

Jhould  private  litigants  be  required  to 
pu  rsue  any  antifraud  claims  arising 
frc  m  statements  covered  by  a  safe 
ha  bor  in  a  nonjudicial  forum — for 
ex  unple.  through  arbitration  or  some 
otl  ler  form  of  alternate  dispute 
re!  olution?  Some  commentators  have 
su  ;gested  that  a  safe  harbor  should  be 
ad  )pted  that  would  permit  private 
antifraud  actions  to  proceed  only  if  the 
Cctaimission  first  brings  a  successful 
en  orcement  action  for  fraud. 
Cc  mmenters  are  invited  to  address  the 
m(  rits  of  this  suggestion  and  means  of 
its  implementation. 

G.  Issuer  Duties  Under  the  Safe  Harbor 

Should  an  issuer  be  required  to 
uf  date  any  forward-looking 
in  ormation?  If  so,  for  how  long?  Should 
thi !  answer  turn  on  whether  disclosure 
is  nandated  by  the  Commission's 
dii  closvue  requirements  (i.e.,  MD&A)  or 
vo  untary?  Should  an  issuer  be  required 
»mpare  projections  to  actual  results 
jrovide  information  as  to  the 
labUity  of  the  projections?  Should  an 
iss  uer  be  required  to  disclose  and/ or  to 
fill !  assimiptions  or  the  basis  for  a 
statement,  as  now  required  for  issuers 
th4t  elect  to  provide  option  grant  vahies 


to 
to 
re 


cakoktad  tmder  the  qMion  pricing 
modeb?« 

Should  the  safia  harbor  require  a 
registrant  to  correct  forward-looking 
informaUoQ  rendered  false  or 
misleading  after  its  initial  disclosure? 
Should  this  duty  extend  only  to 
information  fil«l  with  the  Commission? 

Should  a  duty  be  imposed  on  issuers 
to  update  and/or  correct  forward- 
looking  information  disclosed  by 
others?  Should  the  safe  harbor  expressly 
provide  that  there  is  no  duty  to  update 
and/or  correct  statements  made  by 
others?  Should  the  safe  hartxB'  include 
a  duty  to  update  and/or  correct 
statements  only  if  the  issuer  becomes 
sufficiently  "entangled"  with  the  third 
party?  If  so,  should  the  safe  harbor 
delineate  those  acts  or  omissions  that 
would  support  a  finding  of 
entanglenoent? 

H.  Reffstered  Investment  Companies 

Is  the  forward-looking  information 
that  might  be  disclosed  by  registered 
investment  companies,  i.e.,  projections 
of  fund  performance,  inappropriate  lot 
the  protecticm  of  the  safe  harbor  because 
it  is  contingent  on  the  p>erformance  of 
the  securities  markets,  and  therefore 
subject  to  greater  imcertainty  and 
frequency  of  change?  I>o  any  other 
characteristics  of  regist»ed  investment 
companies  warrant  separate  treatment  of 
their  forward-looking  disclosure  for 
purposes  of  the  safe  harbor  or,  more 
generally,  should  such  disclosure  by 
registered  investment  companies  be 
afforded  any  protection  under  a  safe 
harbor?  Comment  also  is  specifically 
invited  as  to  whether  distinctions 
should  be  made  among  different  kinds 
of  registered  investment  companies 
(e.g.,  open-end  and  closed-end,  unit 
Investment  trust  and  management)  for 
the  purpose  of  encoviraging  forward- 
looking  disclosure  and  providing  safe 
harbor  protection?  In  light  of  the  fact 
that  investment  companies,  unlike  most 
other  public  companies,  are  not 
currently  required  to  file  current  reptwts 
(Form  8-K)  or  quarterly  reports  (Form 
10-Q),  commenters  should  address  how 
projections  or  other  forward-looking 
information  by  investment  companies 
would  be  revised  or  updated. 

/.  Multiple  Safe  Harbors 

Some  suggest  that  if  private  actions 
were  to  be  reduced  or  eliminated,  some 
issuers  would  be  willing  to  make 
additional  filings  with  the  Commission,, 
either  in  connection  with  current 
periodic  repents  or  on  a  new  disclosure 
form,  and  be  sul^ected  to  greater 


«>  See  Ilwn  402te>  of  Regulation  S-K.  1 7  CFK 
22a402tc). 
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Commission  oversight  with  lower 
thresholds  for  Commission  enforcement 
actions  and  greater  restrictions  on 
information  that  can  be  provided  orally. 
Other  issuers  may  find  these  protections 
unnecessary,  but  would  benefit  from  a 
safe  harbor  that  simply  made  certain 
types  of  antifraud  claims  more  difficult 
to  prosecute  successfully.  Would  it  be 
reasonable  to  provide  for  or  make 
available  different  types  of  safe  harbors 
tailored  to  the  particularized  needs  of 
differently  situated  issuers?  Specifically, 
does  the  need  for  heightened 
protections  of  statements  to  analysts, 
whether  oral  or  written,  vary  with  the 
size  and/or  reporting  history  of  the 
issuer?  Should  a  different,  more 
rigorous,  safe  harbor  be  made  available 
to  companies  conducting  an  initial 
public  offering,  than  that  made  available 
to  companies  with  reporting  histories? 
For  example,  are  smaller  issuers 

t>otentially  affected  differently  than 
arger  issuers  so  that  different  safe 
harbors  should  be  available?  Should  the 
existing  safe  harbors  in  the  Trust 
Indenture  Act  and  the  Public  Utility 
Holding  Company  Act  also  be  modified 
and,  ff  so,  why? 

/.  Possible  Alternatives  or  Supplements 
to  a  Safe  Harbor 

Commenters  also  may  wish  to  discuss 
whether  there  are  alternatives  to  a  safe 
harbor  that  would  accomplish  the  same 
goal  of  promoting  enhanced  disclosure 
of  forward-looking  information.  For 
example,  are  there  reforms  with  regard 
to  the  content  and/or  presentation  of 
soft  information — whether  within  or 
outside  of  Commission  filings — that 
would  obviate  the  need  for  a  safe  harbor 
or  the  need  to  change  the  current  safe 
harbor?  Are  there  litigation  reforms 
relating  more  broadly  to  the  scope  of 
antifraud  liability  under  the  securities 
laws  that  would  obviate  the  need  for  the 
safe  harbor?  For  example,  could  an 
issuer  be  presumed  to  have  no  liability 
for  forward-looking  statements 
otherwise  eligible  for  the  safe  harbor 
imless  the  named  plaintiff  or  group  of 
plaintiffs  represents  at  least  a  minimum 
percentage  (say  10%)  of  the  affected 
shareholder  class?  To  the  extent  that  the 
current  safe  harbor  is  strengthened  in 
favor  of  issuers,  should  there  be 
concomitant  strengthening  of  other 
safeguards  for  investors?  In  this  regard, 
commenters  may  wish  to  discuss  the 
practicality  of  accomplishing  any  such 
reforms,  and  the  likelihood  Uiat  any 
such  reforms  would  succeed.  In  lieu  of 
or  in  addition  to  revising  the  existing 
safe  harbor,  should  the  Commission 
redefine  one  or  more  elements  of  a 
private  Rule  lOb-5  claim  [e.g.,  scienter, 
materiality  and  reliance)? 


VL  Public  Hearings     ' 

The  issues  addressed  in  this  release 
have  attracted  the  interest  of  investors, 
registrants,  analysts  and  other  market 
participants,  as  well  as  lawyers, 
accoimtants,  federal  legislators  and 
academics.  In  view  of  this  broad 
interest,  as  well  as  the  importance  and 
complexity  of  these  issues,  the 
Commission  intends  to  authorize  public 
hearings  to  be  conducted  after  the  close 
of  the  comment  period.  Among  other 
matters,  these  hearings  will  explore  the 
assumptions  imderlying  the  different 
views  expressed  by  these  and  other 
members  of  the  public.  Testimony  from 
witnesses  will  be  eficited  about  the 
efficacy  and  potential  effects  of  different 
safe  harbor  approaches,  the  costs  and 
■benefits  of  each  approach,  the  design  of 
any  safe  harbor  and  issues  that  may  be 
raised  by  the  comment  letters.  After 
these  hearings,  the  Commission  will 
determine  whether  to  propose 
amendments  to  the  rules  regarding 
forward-looking  information. 

The  hearings  will  begin  at  10  a.m.  on 
February  13, 1995  at  450  Fifth  Street, 
NW..  Washington,  DC  20549  room  1C30. 
The  agenda  and  format  for  the  hearings, 
as  well  as  the  schedule  of  vvitnesses  will 
be  announced  in  a  subsequent  release  to 
be  issued  shortly  before  the  hearings 
commence. 

Members  of  the  public  interested  in 
testifying  at  the  hearing  should  notify 
the  Commission  in  writing  of  their 
intention  to  appear  no  later  than 
December  31, 1994.  The  written 
notification  should  include  a  brief 
summary  of  the  individual's  intended 
testimony.  Any  person  who  does  not 
wish  to  ap[>ear  at  the  hearing  may 
submit  written  testimony  to  be  included 
in  the  hearing  record.  Such  written 
testimony  should  be  received  by  the 
Commission  no  later  than  January  11. 
1995. 

All  written  notifications,  testimony 
and  comment  letters  should  be 
addressed  in  triplicate  to  Jonathan  Katz, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549  and  should  refer  to  the  comment 
file  number  of  this  release  (57-29-94]. 
All  wTitten  submissions  and  a  transcript 
of  the  hearings  will  be  made  available 
for  public  inspection  and  copying  in  the 
Commission's  fublic  Reference  Room. 
The  hearings  will  be  open  to  the  public. 

Dated :  October  1 3 . 1 994. 
By  the  Commission. 
Margaret  H.  McFarland. 

Depu  ty  Secretary. 

Appendix — Seasoned  Issuer  Proposal — 
Association  of  Publicly  Traded  Companies 

(a)  A  forward-looking  statement  made  by  or 
on  behalf  of  an  issuer,  or  an  omission  to  state 


a  feet  necessary  to  make  the  statement  not 
misleading,  shall  not  serve  as  the  basis  for  a 
private  action  for  damages  under  the 
Securities  Act  of  1933  or  the  Securities 
Exchange  Act  of  1934  if: 

(1)  The  forward-looking  statement  is  made 
in  connection  with  a  listed  equit>-  security  or 
Nasdaq  security  for  which  transaction  reports 
are  required  to  be  made  on  a  mandatory  real- 
time basis  pursuant  to  an  effective 
transaction  reporting  plan  of  an  issuer  which 
has  been  subject  to  the  requirements  of 
Section  12  or  15(d)  of  the  Act  and  has  filed 
all  the  material  required  to  be  filed  pursuant 
to  Sections  13, 14  or  15(d)  for  a  j)eriod  of  six 
months; 

(2)  The  issuer  is  not  an  issuer  of  penny 
stock  as  defmed  in  Section  3(a)(51)(A)  of  the 
Act  and  Commission  regulations: 

(3)  The  issuer  has  not  been  convicted 
within  five  years  prior  to  the  making  of  the 
statement  of  any  felony  or  misdemeanor  in 
connection  with  the  purchase  or  sale  of  any 
security  or  involving  the  making  of  any  false 
filing  with  the  Commission: 

(4)  The  issuer  is  not  subject  to  any  order, 
judgement  or  decree  of  any  court  of 
competent  iurisdiction  temporarily  or 
preliminarily  restraining  or  enjoining,  or  is 
not  subject  to  any  order,  judgement  or  decree 
of  any  court  of  competent  jurisdiction, 
entered  within  five  years  prior  to  the  making 
of  the  statement,  permanently  restraining  or 
enjoining  the  issuer  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of  any 
security  or  involving  the  making  of  any  false 
filing  with  the  Commission: 

(b)  The  term  "forward-Looking  statement" 
means: 

(1)  A  statement  containing  a  projection  of 
revenues,  income  (loss),  earnings  (loss)  per 
share,  capital  expenditures,  dividends, 
capita!  structure,  growth  rates,  order  rates, 
margin  performance,  price  performance, 
backlog  or  other  financial  items  whether 
stated  in  quantitative  or  qualitative  terms: 

(2)  A  statement  of  management's  plans  and 
objectives  for  future  operations: 

(3)  A  statement  of  future  economic, 
product  or  business  performance:  or 

(4)  Disclosed  statements  of  the 
assumptions  underlying  or  relating  to  any  of 
the  statements  described  in  paragraph  (bj  (1). 
(2)  or  (3)  above. 

Heightened  Definition  Proposal — Business 
Roundtable  and  National  .Association  of 
Manufacturers 

Rule  3b-6.  Liability  for  Certain  Statements  by 
Issuers. 

Preliminary  Note 

The  Commission  has  recognized  for  many 
years  that  investors  make  decisions  about  the 
purchase  and  sale  of  securities  with  the 
future  in  mind.  The  market  value  of 
securities  accordingly  reflects  the  judgments 
of  investors  about  the  future  economic 
performance  of  an  issuer.  Notwithstanding 
the  inherent  uncertainty  of  all  statements 
about  the  future,  investors  regard  fon*-ard- 
looking  statements  by  issuers  as  an  important 
source  of  relevant  information.  Forward- 
looking  statements  therefore  make  an 
important  rx>ntribution  to  the  efficiency  of 
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the  U.S  securities  markets,  and  the 
CommiMion  wiahet  to  eocouraga  issusrt  to 
make  sucb  statements.  At  the  same  time,  the 
Commisskm  racogaizes  that  issuers  have  a 
justified  concern  aboat  becoming  involved  ia 
titigatioo  arising  out  of  such  statements.  As 
the  Suprane  Cmirt  has  observed,  "even  a 
complaint  which  by  objective  standards  may 
have  very  little  success  at  trial  baa  a 
settlement  value  to  the  plaintiSout  of  any 
proportion  to  its  prospect  of  success  at  trial 
so  long  as  he  may  prevent  the  suit  from  being 
resolved  against  him  by  dismissal  or 
summary  judgment  The  very  pendency  of 
the  lawsuit  may  fru^rate  or  delay  normal 
business  activity  of  the  defendant  which  is 
totally  unrelated  to  the  lawsuit."  Blue  Chip 
Stamps  V.  Manor  Drug  Store,  421  US.  723, 
740  (1975). 

In  order  to  encourage  the  release  by  issuers 
of  forward-looking  information,  the 
Commission  has  adopted  this  "safe  harbor" 
rule.  The  Commission  encourages  the  courts 
to  apply  the  rule  so  as  to  implement  the 
Commission's  intent,  i.e.,  to  provide  issuers 
with  reasonable  assurance  regarding  the 
standards  that  will  govern  their  liabUity  £ar 
such  information  while  at  the  same  time 
assessing  liability  where  an  issuer's  conduct 
falls  outside  the  rule  and  is  otherwise 
actionable  under  the  federal  securities  laws. 

(a)  General  Rule.  A  statement  within  the 
coverage  of  paragraph  (b)  below  which  is 
made  or  alleged  to  be  made  by  or  on  behalf 
of  an  issuer  or  by  an  outside  reviewer 
retained  by  the  issuer  shall  not  serve  as  the 
basis  of  a  violation  of  the  Act  unless  (1)  it 
relates  to  a  misstatement  or  omission  that  is 
material  within  the  meaning  of  paragraph  (f), 
(2)  it  is  made  or  omitted  with  scienter  within 
the  meaning  of  paragraph  (g)  and  (3)  the 
person  challenging  the  statement  (other  than 
the  Commission]  relied  on  the  statement 
within  the  meaning  of  paragraph  (h). 

(b)  Covered  Statements.  This  rule  applies 
to  the  following  statements: 

(1)  A  forward-looking  statement  (as  defined 
in  paragraph  (c)  below),  provided  thai: 

(i)  At  the  time  such  statements  are  made 
or  reaffirmed,  either  the  issuer  is  subject  to 
the  reporting  requirements  of  Section  f3(a)  or 
15(d)  of  the  Securities  Exchange  Act  of  1934 
and  has  complied  with  the  requirements  of 
Rule  13a-l  or  15d-l  thereunder,  if 
applicable,  to  file  its  most  recent  annual 
report  on  Form  lO-K,  Form  lO-KSB,  Form 
20-F,  or  Form  4<>-F;  or,  if  the  issuer  i*  not 
subject  to  the  reporting  requirements  of 
Section  13(a)  or  15(d)  of  the  Securities 
ExchangfB  Act  of  1934,  the  slatements  are 
made  in  a  registration  statement  filed  under 
the  Securities  Act  of  1933,  offering  statement 
or  solicitation  of  interest  written  document  or 
broadcast  script  imder  Regulation  A,  or 
pursuant  to  Section  12  (b)  or  (g)  of  the 
Securities  Exchange  Act  of  1934.  and 

(ii)  The  statements  are  not  made  by  an 
issuer  that  is  an  investment  company 
registered  under  the  Investment  Company 
Act  of  1940;  and 

(2)  Information  %vfaichj«lates  to  (i)  the 
effects  of  changing  prices  on  the  bus  Loess 
eatsrprise,  presented  voluntarily  or  pursuant 
to  Item  303  of  Regulation  S-K,  or  Regulabon 
S-B,  or  Item  9  of  Form  20-F.  "Management's 
disrusaion  and  analysis  of  finaiyi^t 
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ca  idition  and  results  of  operations,'*  or  Item 
30C  of  Regulation  S-K.  "Supplementary 
financial  information,"  or  Rule  3-20(c)  of 
Rotation  S-X,  orfii)  the  value  of  proved  oil 
an^  gas  reserves  (such  as  a  standardized 
measure  of  discounted  future  net  cash  flows 
relating  to  proved  oil  and  gas  reserves  as  set 
fo^h  in  paragraphs  30-34  of  Statement  of 
Fii  lancial  Accounting  Standards  No.  69) 
pr  (senfed  voluntarily  or  pursuant  to  Item  302 
of  Regulation  S-K. 

c)  FoTword-Looking  Statement.  For  the 
p«rpo3«  of  this  rule,  the  term  "forward- 
lo<  king  statement"  shall  mean  and  shall  be 
lii  died  to: 

1)  A  statement  containing  a  projection  of 
rei  enues.  income  (loss),  earnings  (loss)  per 
shi  ire,  capital  expenditures,  dividends, 

ca  rital  structure  or  other  financial  items; 

2)  A  statement  of  management's  plans  and 
objectives  for  future  operations,  whether 
qualitative  or  quantitative,  including  plans 
fo^  the  develofmtent  and  delivery  of  new 

pr  ducts  or  services; 

3)  A  statement  of  future  economic 
pc  formance;  or 

1)  Disclosed  statements  of  the 
as!  umptions  underlying  or  related  to  any  of 
th(  statements  described  in  paragraph  (cKl), 
(2;  or  (3)  above. 

i)  ThUrd-Party  Statements.  A  forward- 
looking  statement  shall  be  deemed  not  to 
ha^  been  made  by  or  on  behalf  of  an  issuer 
fori  the  purposes  of  paragraph  (a)  if  it  is  made 
by  any  person  other  than  the  issuer  or 
outside  reviewer  retained  by  the  issuer  and 
th4  issuer  has  not  expressly  and  substantially 
coi  itemporaneously  endorsed  or  approved 
th(  statement.  An  issuer  shall  not  be  deemed 
to  lave  any  obligation  to  correct  or  update 
an  '  statement  nwde  by  a  third  party. 

( i]  Duty  to  Update.  An  issuer  shall  not  be 
de(  med  to  have  any  obligation  to  update  a 
for  ivard-looking  statement  made  by  it  unless 
it  1  as  expressly  and  substantially 
coi  temporaneously  undertaken  to  update 
su<  h  statement. 

( )  Materiality.  A  forward-looktog 
sta  emeot  shall  be  deemed  to  be  materia) 
on  y  if  it  significantly  alters  the  total  mix  of 
ini  )rmatioa  made  available  regarding  an 
iss  ler  or  its  securities. 

(  0  Scienter.  An  issuer  shall  be  deemed  not 
to  lave  acted  with  scienter  with  respect  to  a 
for  vard-looking  statement  unless  tli  issuer 
hai   actual  knowledge  that  the  statement  was 
fall  e  or  knowinjjly  and  intentionally  omitted 
to  (tate  a  fact  for  the  purpose  of  rendering 
su4h  statement  misleading.  Evidence  that  (1) 
tha  issuer's  officers,  directors  or  employees 
traced  cootemporaneously  in  the  issuer's 
sediritiea  or  were  the  beneficiaries  of 

ipensation  awards  (whether  or  not  related 
to  fie  value  of  the  issuer's  securities)  or  (2) 
inwrmation  tending  to  cast  (^ubt  on  a 
staiement's  aecorary  was  in  tne  possession  of 
thai  issuer's  employees  below  the  level  at 
wbich  reporting  decisions  are  made  (or  at 
suqh  level  but  prior  to  the  time  such 
information  could  reasonably  be  expected  to 
have  been  taken  into  account  in  making  the 
statement),  shall  not  in  either  case. « in  both 
caa  js,  in  and  of  itself,  be  sufficient  to  support 
a  fi  ading  of  actual  knowledge  diat  a 
sta  emeu  I  is  false  or  misleading. 

( >)  Reiimce.  A  ksward-loolung  statement 
(or  a  statement  derived  therefrom)  shall  not 


be  deenMd  to  hem  been  itAied  upoa  unless 
•  person  claiming  such  reliance  had  actust 
knowledge  of  and  actually  relied  on  such 
statement  in  connection  with  the  piucbase  or 
sale  of  a  security. 


Bespeaks 
CofEw 
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PiiHwseJ  Role  lOb-22.  Liobifityfor  Certain 
Statements  by  Issuers 

(a)  A  pinrhaser  or  seller  of  securities  shall 
not  be  entitled  to  rely  in  any  action  for 
fraudulent  statement  (as  defined  in  paragraph 
(c)  of  this  rule)  upon  a  statement  within  the 
coverage  of  paragraph  (b)  of  this  rule. 

(b)  This  rule  ^jplies  to  the  following 
stateroeots  (with  the  burden  being  on  the 
plaintiff  to  show  that  a  statement  asserted  by 
an  issuer  or  other  defendant  to  fall  wiihln 
this  paragraph  does  not  in  fact  so  qualify): 

(1)  A  fiOTward-looking  statement  (as  defined 
in  Rule  3b-^  trader  the  Securities  Exchange 
Act  of  1934)  mede  in  a  document  filed  with 
the  Conunissioa,  or  in  an  annual  report 
meeting  the  requirements  of  Rules  14a>3  (^ 
and  (c)  or  14o-3  (a)  and  (b)  under  the 
Securities  Exchange  Act  of  1934.  a  statement 
raafiirmlng  such  forward-looking  statement 
subsequent  to  the  date  the  docvunent  was 
filed  or  the  annual  report  was  made  publicly 
available,  or  a  forward-looking  statement 
made  prior  to  the  date  the  document  was 
filed  or  the  date  that  the  annual  report  was 
made  publicly  available  if  such  statement  is 
reaffirmed  in  a  filed  document  or  in  an 
annual  report  made  publicly  available  within 
a  reasonable  period  after  the  making  of  stich 
forward-looking  statement; 

(2)  Informetkui  disclosed  in  a  docimMnI 
filed  with  the  Conamission  or  in  an  annual 
report  meeting  the  requirements  of  Rules 
14a-3  (b)  and  (c)  or  14c-3  (a)  and  (b)  in 
response  to  (A)  Item  303  of  Regulation  S-K 
or  Regulation  S-B  with  respect  to  liquidity, 
capital  resources,  and  results  of  operations  to 
the  extent  that  such  information  identifies  or 
describes  the  likeiy  future  impact  of  known 
trends  or  known  dieraands,  commitments, 
events  or  uncertainties  or  any  expected 
changes  with  regard  thereto,  or  (B)  Item  302 
of  Regulation  S-K  or  Rule  3-20(c)  of 
Regulation  S-X  with  regard  to  the  affects  of 
changing  price  levels  on  the  business 
enterprise  or  the  vakie  of  proved  oil  and  gas 
reserves; 

Provided  that,  in  either  case — 

(i)  Such  statement  contains  or  is  closely 
accompanied  by  clear  and  specific  cautionary 
language  that  explains  in  detail  sufficient  to 
inform  a  reason^e  perstm  of  the  level  of  risk 
associated  with,  or  inherent  in,  the  statement 
and  that  identifies  the  specific  basis  for  such 
statement  and  for  such  level  of  risk; 

(ii)  At  the  time  such  statemeirts  are  made 
or  reaffirmed,  riie  issuer  is  subject  to  the 
reportii^  requirements  of  section  13(a)  or 
15(d)  of  the  Securities  Exchange  Act  of  1934 
and  has  complied  with  the  requirements  of 
Rule  13a-l  or  15d-l  thereunder,  as 
applicable,  lo  file  its  most  recent  annual  and 
quarterly  reports  on  [form  references 
omitted]; 

(iii)  the  statements  are  not  made  by  or  on 
behalf  of  an  fssuer  that  (A)  is  an  investment 
company  registered  under  the  fnvestment 
Company  Act  of  1940,  (B)  has  outstanding  a 


"penny  stock"  (as  defined  in  section  3(aM50) 
of  the  Securities  Exchange  Act  of  1934).  or 
(C)  would  then  be  disqualified  under  Rule 
262(a)  from  use  of  Regulation  A  under  the 
Securities  Act  of  1933. 

(c)  For  the  purpose  of  this  rule,  the  term 
fraudulent  statement  shall  mean  •  •  •  [same 
as  Rule  175(d)]. 

Fraodnknt  Inteitf  Pn^iosal— VMlliam 
Freeman,  Esquire 

The  following  language  would  be 
substituted  into  paragraph  (a)  of  Rules  175 
and  3b-6  (new  language  in  boldface  italics): 

(a)  A  statement  within  the  coverage  of 
paragraph  (b)  of  this  section  which  is  made 
by  or  on  behalf  of  an  issuer  or  by  an  outside 
reviewer  retained  by  an  issuer  shall  be 
deemed  not  to  be  a  fraudulent  statement  (as 
defined  in  paragraph  (d)  of  this  section), 
unless  it  is  shown  that  such  statement  was 
made  or  reaffirmed  recklessly  or  with  actual 
intent  to  deceive.  A  forward  looking 
statement  will  not  be  deemed  to  be  made  or 
reaffirmed  recklessly  unless  it  is  shown  that 
the  issuer  was.  or  had  to  be,  aware  of  facts 
that  made  it  highly  unlikely  that  the 
projection  could  be  achieved. 

Reasonable  Basis  in  Fact National 

Association  of  Securities  and  Conuaercial 
Law  Attorneys  ("NASCArO 

Liability  for  Certain  Statements  by  Issuers 

(a)  A  statement  within  the  coverage  of 
paragraph  (b)  of  this  rule  which  is  made 
by  or  on  behalf  of  an  issuer  (whether 
directly  or  by  or  through  the  means  of 
any  other  person)  or  by  an  outside 
reviewer  retained  by  the  issuer  shall  be 
deemed  to  not  be  a  fraudulent  stat«nent 
(as  defined  in  paragraph  (d)  of  this  rule), 
imless  it  is  shown  that,  at  the  time  such 
statement  was  made  or  reaffirmed  (i) 
facts  seriously  undermining  its  accuracy 
existed;  (ii)  it  was  not  genuinely 
believed;  (iii)  it  lacked  a  reasonable 
basis  in  fact;  or  (iv)  it  was  issued  other 
than  in  good  faith. 

(b)  This  rule  applies  to  any  forward- 
looking  statem«it  (as  defined  in 
paragraph  (c)  of  this  rule),  whether 
written  or  oral. 

(c)  For  the  purpose  of  this  rule  the 

.  term  "forward-looking  statement"  shall 
mean: 

(1)  Any  statement  concerning  future 
revenues,  income  (loss),  earnings  (loss)  per 
share,  products,  services  or  lines  of  business, 
capital  expenditures,  dividends,  capital 
structure  or  other  financial  items; 

(2)  Any  statement  of  management's  plans 
or  objectives  for  the  future; 

(3)  Any  statement  of  foture  economic 
performance;  or 

(4)  Disclosed  statements  of  the 
assumptions  underlying  or  relating  to  any  of 
the  statements  described  in  paragraphs  (c) 
(1),  (2)  or  (3)  above. 

(d)  For  the  purpose  of  this  rule  the 
term  "fraudulent  statement"  shall  mean 
a  statement  which  is  an  imtiue 
statement  of  a  material  fact,  a  statemoit 


false  or  misleading  with  respect  to  any 
material  fact,  an  omission  to  state  a 
material  fact  necessary  to  make  a 
statement  not  misleading,  or  which 
constitutes  the  employment  of  a 
manipulative,  deceptive,  or  fraudulent 
device,  contrivance,  scheme, 
transaction,  act,  practice,  course  of 
business,  or  an  artifice  to  defraud,  as 
those  terms  are  used  in  the  Securities 
Act  of  1933,  the  Securities  Exchange  Act 
of  1 934  or  the  rules  or  regulations 
promulgated  thereimder. 

(FR  Dot  94-25814  Filed  10-18-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Reventie  Service 

26  CFR  Parts  40  and  48 
[PS-6S-43] 

RIN  1545-A810 

Gasoline  and  Diesel  Fuel  Excise  Tax; 
Rules  Relating  to  Gasohol;  Tax  on 
Compressed  Natural  Gas 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnON:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  gasohol 
blending  and  the  taxes  on  diesel  fuel 
and  compressed  natural  gas.  This 
document  also  proposes  to  remove 
obsolete  excise  tax  regulations.  The 
proposed  reguilations  reflect  and 
implement  certain  changes  made  by  the 
Energy  Policy  Act  of  1992  (the  Energy 
Act)  and  the  Chnnibus  Budget 
Reconciliation  Act  of  1993  (the  1993 
Act).  The  proposed  regulations  relating 
to  gasoline  and  diesel  fuel  affect  certain 
blenders,  enterers,  industrial  users, 
refiners,  terminal  operators,  and 
throughputters.  The  proposed 
regulations  relating  to  compressed 
natural  gas  affect  persons  that  sell  or 
buy  compressed  natural  gas  for  use  as  a 
fuel  in  a  motor  vehicle  or  motorboat. 
DATES:  Written  comments  must  be 
submitted  by  December  19, 1994. 
Outlines  of  comments  to  be  presented  at 
the  public  hearing  scheduled  for 
January  11, 1995.  must  be  received  by 
December  21, 1994. 
ADDRESSES:  Send  submissions  to: 
CC:DOM.-CORP:T:R  (PS-6&-93),  room 
5228,  Internal  Revenue  Service,  FOB 
7604,  Ben  Frankliii  Station.  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  ajn.  and  5  p.m. 
to:  CCaX)M.-CORP:T  Jl  (PS-66-93), 


Coimer's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC  The  public  hearing 
will  be  held  in  the  IRS  Auditorium, 
Seventh  Floor,  7400  Corridor,  Internal 
Revenue  Building,  11 11  Constitution 
Avenue  NW.,  Washington,  DC. 
FOB  FUFm«R  IHFOflMATK)N  COffTACT: 
Concerning  the  proposed  regulations, 
Frank  Boland,  (202)  622-3130; 
concerning  submissions  and  the 
hearing,  Carol  Savage,  at  (202)  622- 
8452:  (not  toll-free  numbers). 

SUPPi^MENTARY  INTOftMATKM: 
Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
OfBce  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  v«th  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer.  PC:FP,  Washington. 
DC  20224. 

The  collections  of  information  in  thi« 
proposed  r^ulaticm  are  in  §§  48.4041- 
21  and  48.6427-10.  This  information  is 
required  by  the  IRS  to  verify  compliance 
with  sections  4041  and  6427  and  will  be 
used  to  determine  whether  an  amount  of 
tax,  credit,  or  payment  has  been 
computed  correctly.  The  hkely 
respondents  are  businesses  and  other 
for-profit  organizatitms,  including  small 
businesses  and  organizations. 

Estimated  total  annual  reporting 
biuxlen:  10  hours. 

Estimated  average  annual  biuxlen  per 
respondent:  .1  hour. 

Estimated  number  of  respondents:  100 

Estimated  annual  frequency  of 
responses:  On  occasion. 

Explanatioii  of  Provistons 

Background 

Effective  January  1, 1994,  the  1993 
Act  amends  section  4081  to  impose  the 
diesel  fuel  tax  in  the  same  manner  as 
the  gasoline  tax  Thus,  tax  is  imposed 
on  (1)  the  removal  of  gasohne  and  diesel 
fuel  (collectively  taxable  fuel)  from  any 
refinery,  (2)  the  removal  of  taxable  fuel 
from  any  terminal,  (3)  the  entry  of 
taxable  fuel  into  the  United  States  for 
consmnption,  use,  or  warehousing,  and 
(4)  the  sale  of  taxable  fuel  to  an 
tmregisterBd  person  unl  ?ss  there  was  a 

Srior  taxable  removal,  entry,  or  sale  of 
te  taxable  fuel.  However,  tax  does  not 
apply  to  any  entry  or  removal  of  taxable 
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fuel  transferred  in  bulk  to  a  refinery  or 
terminal  if  the  persons  involved 
(including  the  terminal  operator)  are 
registered  by  the  IRS. 

Conforming  Amendments  to  Gasoline 
Regulations 

On  November  30, 1993.  die  IRS 
published  in  the  Federal  Register  (58 
FR  63069)  temporary  regulations  under 
section  4081  relating  to  the  imposition 
of  the  diesel  fuel  excise  tax  for  diesel 
fuel  that  is  removed  at  a  terminal  rack, 
'removed  from  a  refinery,  entered  into 
the  United  States,  or  blended  outside  of 
the  bidk/transfer  terminal  system.  Those 
rules  are  similar  to  the  rules  relating  to 
the  removal,  entry,  or  blending  of 
gasoline  imder  §§  48.4081-2  and 
48.4081-3. 

These  proposed  regulations  generally 
consolidate  the  rules  relating  to  gasoline 
and  diesel  fuel  into  a  single  set  of  rules 
applicable  to  all  taxable  fiiel. 

Compressed  Natural  Gas 

Effective  October  1, 1993,  section 
4041(a)(3)  (added  to  the  Internal 
Revenue  Code  by  section  13241(e)  of  the 
1993  Act)  imposes  a  tax  on  compressed 
natural  gas  (CNG)  that  is  sold  for  use  or 
used  as  a  fuel  in  a  motor  vehicle  or 
motorboat. 

The  proposed  regulations  provide 
rules  relating  to  the  imposition  of,  and 
liability  for,  the  tax  on  CNG.  These  rules 
are  similar  to  the  regulations  relating  to 
taxes  on  special  motor  fuels  imposed  by 
section  4041. 

Gasohol;  Tolerance  Rule 

The  gasoline  tax  rate  is  18.4  cents  per 
gallon  (the  regular  rate).  However,  a 
reduction  from  the  regular  rate  is 
allowed  for  gasohol  (a  gasoline/alcohol 
mixture).  Before  January  1, 1993,  section 
4081(c)  treated  a  mixture  of  gasoline 
and  alcohol  as  gasohol  only  if  at  least  10 
percent  of  the  mixture  was  alcohol.  The 
rate  reduction  imder  pre-1993  law  was 
5.4  cents  per  gallon  for  gasohol 
containing  ethanol  and  6  cents  per 
gallon  for  gasohol  containing  alcohol 
other  than  ethanol.  This  was  equivalent 
to  a  subsidy  of  54  cents  or  60  cents  per 
gallon  of  alcohol  used  to  produce 
gasohol. 

Section  48.4081-6(b)(2)  provides  a 
special  rule  for  the  application  of  the  "at 
least  10  percent"  requirement  by 
allowing  a  tolerance  for  mixtures  that 
contain  less  than  10  percent  alcohol  but 
at  least  9.6  percent  alcohol.  Under  the 
tolerance  rule,  a  portion  of  the  mixture 
equal  to  the  number  of  gallons  of 
alcohol  in  the  mixture  multiplied  by  10 
is  considered  to  be  gasohol.  Any  excess 
liquid  in  the  mixture  is  taxed  at  the 
regular  rate.  Absent  the  tolerance  rule.. 


tire-1993  law  would  have  taxed  the 
ntire  mixture  at  the  regtilar  rate. 
The  tolerance  rule  accommodates 
Operational  problems  associated  with 
file  blending  of  gasohol.  For  example, 
^lenders  may  fail  to  attain  the  required 
10-percent  alcohol  level  because  the 
device  used  to  meter  the  amount  of 
asoline  or  alcohol  added  to  a  tank  truck 
s  imprecise  or  because  the  high-speed 
asoline  or  alcohol  pump  used  does  not 
hut  off  at  the  proper  moment.  Blenders 
( annot  compensate  for  these  errors  by 
I  iming  for  an  alcohol  content  in  excess 
if  10  percent  because  Environmental 
•rotection  Agency  (EPA)  rules  do  not 
I  uthorize  the  sale  of  gasohol  containing 
I  Qore  than  10  percent  alcohol. 
Efiective  January  1, 1993,  section 
920  of  the  Energy  Act  amended  section 
'  081(c)  to  allow  a  reduction  bom  the 
egular  rate  for  mixtures  containing  at 
east  5.7  percent  alcohol  but  less  than 
!  .7  percent  alcohol  (5.7  percent  gasohol) 
)  nd  mixtures  containing  at  least  7.7 
tercent  alcohol  but  less  than  10  percent 
Icohol  {7.7  percent  gasohol).  The  5.4- 
nd  6-cents-per-gallon  rate  reductions 
^ere  retained  for  mixtures  containing  at 
"  ast  10  percent  alcohol  (10  percent 
;asohol)  and  were  prorated  for  5.7 
ircent  and  7.7  percent  gasohol  to 
aintain  the  subsidy  level  of  54  cents 
or  60  cents  per  gallon,  respectively,  for 
Ithanol  or  other  alcohol  that  is  mixed 
with  gasoline. 

I  The  proposed  regulations  continue 
me  present  tolerance  rule  for  mixtures 
mat  contain  less  than  10  percent  alcohol 
lut  at  least  9.8  percent  alcohol, 
lowever,  a  similar  rule  is  not  extended 
0  mixtures  that  contain  less  than  7.7  or 
1.7  percent  alcohol  because  blenders 
I  ;an  compensate  for  any  operational 
iroblems  by  aiming  for  an  alcohol 
ontent  above  7.7  or  5.7  percent  without 
dolating  EPA  rules. 

Msohol;  Blender  Credit  or  Payment 

If  a  gasohol  blender  produces  gasohol 
rom  gasoline  that  was  taxed  at  the 
I  egular  rate,  section  6427(f)  allows  the 
asohol  blender  to  obtain  a  partial  credit 
r  payment  relating  to  that  tax.  The 
roposed  regulations  provide  the 
onditions  under  v^ch  a  credit  or 
>ayment  under  section  6427(0  will  be 
Jlowed. 

Jasobol:  ETBE 

The  regulations  under  section  40 
)rovide  that  alcohol  used  to  produce 
ithyl  tertiary  butyl  ether  (ETBE) 
;enerally  is  treated  as  alcohol  for 
lurposes  of  the  alcohol  fuels  credit 
vhen  the  ETBE  is  mixed  with  gasoline. 
The  proposed  regulations  provide  a 
;imilar  rule  with  respect  to  alcohol  used 


to  produce  ETBE  for  purposes  of  the 
reduced  tax  rates  for  gasohol. 

For  example,  a  gasoline/ETBE  mixture 
would  qualify  as  5.7  percent  gasohol  if 
the  mixtvue  contains  12.7  percent  ETBE 
and  each  gallon  of  ETBE  is  made  fix)m 
.45  gallon  of  alcohol. 

Reliance  on  These  Proposed  Regulations 

These  regulations  are  being  issued  in 
proposed  form  to  provide  timely 
guidance  to  taxpayers  and  to  allow 
interested  parties  appropriate 
opportunity  to  provide  comments  before 
issuance  of  final  regulations.  Although 
final  regulations  may  include  changes 
made,  for  example,  in  response  to 
comments,  taxpayers  may  rely  on  the 
proposed  regulations  imtil  final 
regulations  are  issued.  For  example, 
alcohol  used  to  produce  ETBE  is  treated 
as  alcohol  for  purposes  of  the  gasohol 
tax  rates. 

Special  Anal]rse8 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f]  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  conunents  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  conunents 
will  be  available  for  public  inspection 
and  copying. 

A  public  nearing  has  been  scheduled 
for  Wednesday,  January  11, 1995,  at  1 
p.m.  in  the  Auditoritun,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW,  Washington,  DC.  Because 
of  access  restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  §  601.601(a)(3)  apply  to 
the  hearing. 

Persons  that  have  submitted  written 
comments  by  December  19, 1994  and 
want  to  present  oral  comments  at  the 
hearing  must  submit  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
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be  dev^ed  to  each  topic  by  December  Par- 3- Section  40.6302(c)-l  is  Par.  4.  In  §40.6302(c)-4.  paragraph 

A  period  of  10  minutes  wUl  be  1  P^Soh  aHs  aniendpd  hv  ^'^ "  T^^V^  '^  removing^ST^^ 

allotted^^eachpersonformaking  £WtSS^^^^^^^^^  Taf ^n1  S^VSJJJil  is 

.^^^^^s^^^xr  ^f^^^if^p'''  sr.^r.Tp?aeL^;-f 

deadline  for  r^eivLgTl^es  ha  ffS^J  ilfp?^"'^"*'*^  "^f  "^^  to  (including  the  heading)  and  adding 

a^lSl"£"?^^^W^^^  "^SeTe^Str 'prg?aX)(l)^  "'^^^"^"^  ""'''  ^  ''  P'^' 

available  free  ofcharge  at  the  hearing.  is  revised.     ^       ^      ^P    ^^"^^^"J  PART  4S-MANUFACTURERS  AND 

Drafting  Information  3- Paragraph  (b)(l)(ii)  is  amended  by  RETAILERS  EXCISE  TAXES 

Theprincipalaulhoroftee  -mjying.tl..  P«e.th.tical  "(relating  ,„  p„. ,.  TO,  .uO,„ri,y  ciUUon  for  pan 

S-SST^-^'  :-ie,<U„Sro,pa...p..«,  ?-^--~?--^ 

SliP^^^^"^^  ssftrset^i^-r'-"  ^^«rix„^'"°'--""-'-° 

6.  Paragraph  (b)(6)(ii)  is  amended  by  Authority:  26  U.S.C  7805  •  •  • 

ListofSub|ectsin26CFRPart8  40aiKi  removing  the  parenthetical  "(relating  to  qprtinn  ab  Ano,_^  .i      •        j       . 

48  deposits  of  gasoline  tax  for  Septemblr)"  26 1?J  C  4oV3?aim  -^  '•''              "" 

Excise  taxes.  Reporting  and  S^on^Sli'lS^f!!? lin.^'^v^  i-  °^  •,  ^^"^  48.6427-10  also  issued  under 

recordkeepmg  requirements.  section  4081  tax  for  September) '  m  its  26  U.S.C  6427(f). 

Pn^ed /^endments  to  the  [  '^'^Ld  ""^""^  '°'  ^'"^P^  ^^^'^^"^^  J^dJ^ZT^"^''^'  ''  ^^ 

Accordingly,  26  CFR  parts  40  and  48  8.  Paragraph  (b)(6)(iii)(A),  first  §48.4041-21    ComprMswl  natural  gas. 

are  proposed  to  be  amended  as  follows:  sentence,  is  amended  by  removing  the  (a)  Delivery  of  compressed  natural  eas 

«.«,.^    ^  parenthetical  "(relating  to  gasoline)".  into  the  fuel  supply  tank  of  a  motor 

PART  40-EXCISE  TAX  PROCEDURAL  9  Paragraph  (b)(6)(iii){B).  first  vehicle  or  iDoto£oat-i\)  lmp!>^tL  of 

REGULATIONS  sentence,  is  amended  by  removing  the  tax.  Tax  is  imposed  on  the  delivery  of 

Paragraph  1.  The  authority  citation  ^TSfp^tin  !f„f"^  ^°  gasoUne)".  compressed  natural  gas  (CNG)  into  the 

for  part  40  conUnues  to  reaTin  pa^  as  (c)  2J(?5  is^^e^d      ^^^^  ^"^  '"P?'^  '^  °'  ^«  P^'P"'^'^" 

follows:  1 1  Pnriar^^  f,?U9»-.  u  A  ^  •             J  j  ®"8'"®  °^  *  '"°*°'"  ^^^^'^le  Or  motorboat 

11- Paragraph  (c)(2){iv)(A)  IS  amended  unless  tax  was  oreviouslv  imno-sfwl  nn 

Authority:  26  U.S.C  7805  •-•  •  by  removing  the  parenthetical  "(relating  the  CNG  un<£  p^^ph  S^tSs 

Par.  2.  Section  40.6302(c)-0  is  *°lfS"l^  •,.      ,                   ,  section.             ^     ^  i"    ^  > 

amended  by  revising  the  entries  for  t27^r-^^  **®**^8  for  paragraph  (2)  UahiUtyfor  tax.  If  the  deh very  of 

§40.6302(c)-l(bMl)(ii).  (b)(5)(ii),  13  P«;«'S'Sic,v-UAi  •         .  ^  the  CNG  is  in  connection  with  a  sale. 

of  the  motor  vehicle  or  motorboat,  as  the 

§40.6302(e)-1    Use  of  Government  §40.6302(c>-l    Use  of  Government  case  mav  be,  is  liable  for  the  tax 

depositaries.  <»epo8ltar»es.  imposed  under  paragraph  (a)(1)  of  this 

•  •*•«  •*•••  section. 

(b)*  •  *  (b)  •   •  •  (i>)  Bulk  sales  of  CNG— [1)  In  general. 

(!)•♦•  (!)•••  Tax  is  bnposed  on  the  sale  of  CNG  that 

(ii)  Special  rule  for  section  4081  tax  J"!  Special  rule  for  section  4081  tax  '^  ""'  ^^  connection  with  the  delivery  of 

deposits  for  September.  deposits  for  September.  •  •  •  the  CNG  into  the  fuel  supply  tank  of  the 

•  ••••  •••••  propulsion  engine  ofa  motor  vehicle  or 

(5)  •  •  •  (5)  •   *   •  motorboat  if,  by  the  time  of  the  sale — 
(ii)  Special  rule  for  section  4081  tax  l")  Special  rule  for  section  4081  tax  '.'^  ^^®  ^"^^  ^^*  ^iven  the  seUer  a 

deposits  for  September.  deposits  for  September.  *  •  •  written  statement  stating  that  the  entire 

•  ••,.  ...,,  quantity  of  the  CNG  covered  by  the 

(6)  •  •  •  (6)  •  •  .  statement  is  for  use  as  a  fuel  in  a  motor 
(iii)  Special  rule  for  section  4081  tax  (iii)  Special  rule  for  section  4081  tax  "^n^^^  motoiboat;  and 

deposits  for  September.  deposits  for  September.  •  •  •  ^-"^  ^^  seller  has  given  the  buyer  a 

.,        .*^,        ,  ...     H  J'"^/^  written  acknowledgement  of  receipt  of 

((.)•••  f„w  .  •  ^®  statement  described  in  paragraph 

(2)«  *  •  (2)»  •  •  (b)(l)(i)  of  this  section. 

(iv)  Modification  for  section  4081  tax  Hv)  Modification  for  section  4081  tax  CNG^^fabKVwPfnf^'^'/ "^Z 

deposits  for  September.  deposits  for  September.  •  •  •  SrS^r^Krii  if »?   ^V°P°^«^  ""'^^^ 

(3)*  •  •  [31  •  .  .      y^^'""^-  paragraph  (b)  of  this  secUon. 

(iii)  Modification  for  section  4081  lax  (iii)  Modification  for  section  40ai  tax  .  ^^^  ExempUon9-{\)In  general.  The 

deposits  for  September.  deposits  for  wHS-^^"  4081  tax  t^  ^^^^  ^„  ^^  ,^^„  ^^  „^ 

.  r    .        .     f^^'-^^  aeposnsjor^:>eptemDer  apply  to  a  delivery  or  sale  of  CNG  for 

a  use  described  in  §48.40a2-4T{c)(l) 
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through  (S)(A)  or  (6)  through  (11). 
However,  if  the  person  otherwise  liable 
for  tax  under  this  section  is  the  seller  of 
the  CNG.  the  exemption  under  this 
section  applies  only  if,  by  the  time  of 
sale,  the  seller  has  an  unexpired 
certificate  (described  in  this  section) 
from  the  buyer  and  has  no  reason  to 
believe  any  information  in  the 
certificate  is  false. 

(2)  Certificate:  in  general.  The 
certificate  to  be  provided  by  a  buyer  of 
CNG  is  to  consist  of  a  statement  that  is 
signed  under  penalties  of  perjury  by  a 
person  with  authority  to  bind  the  buyer, 
should  be  in  substantially  the  same  form 
as  the  model  certificate  provided  in 
paragraph  (c)(4)  of  this  section,  and 
should  contain  all  information 
necessary  to  complete  the  model 
certificate.  A  new  certificate  must  be 
given  if  any  information  in  the  current 
certificate  changes.  The  certificate  may 
be  included  as  part  of  any  business 
records  normally  used  to  document  a 
sale.  The  certificate  expires  on  the 
earliest  of  the  followring  dates: 

(i)  The  date  one  year  after  the  effective 
date  of  the  certificate  (which  may  be  no 
earUer  than  the  date  it  is  signed). 

(ii)  The  date  a  new  certificate  is 
provided  to  the  seller. 

(iii)  The  date  the  seller  is  notified  by 
the  Internal  Revenue  Service  or  the 
buyer  that  the  buyer's  right  to  provide 
a  certificate  has  been  withdrawn. 

(3)  Withdrawal  of  right  to  provide 
certificate.  The  Internal  Revenue  Service 
may  withdraw  the  right  of  a  buyer  of 
CNG  to  provide  a  certificate  under  this 
paragraph  (c)  if  the  buyer  uses  CNG  to 
which  a  certificate  applies  in  a  taxable 
use.  The  Internal  Revenue  Service  may 
notify  any  seller  to  whom  the  buyer  has 
provided  a  certificate  that  the  buyer's 
right  to  provide  a  certificate  has  been 
withdrawn. 

(4)  Model  certificate. 

CERTIFICATE  OF  PERSON  BIA'ING  CNG 
FOR  A  NONTAXABLE  USE 

(To  support  tax-free  sales  of  CNG  under 
section  4041  of  the  Internal  Revenue  Code.) 


Name,  address,  and  employer  identification 
number  of  seller 

("Bu>'er")  certifies  the 

Name  of  buyer 
following  under  penalties  of  perjury: 

The  CNG  to  which  this  certificate  relates 
will  be  used  in  a  nontaxable  use. 

This  certificate  applies  to  the  following 
(complete  as  applicable): 

If  this  is  a  single  purchase  certificate,  check 

here and  enter 

1.  Invoice  or  delivery  ticket  number 


(number  of  MCFs) 


2. 

Iflhis  is  a  certificate  covering  all  purchases 
under  a  specified  account  or  onier  number, 
check  here and  enter 


Federal  Register  /  Vol.  59.  No.  201  /  Wednesday.  October  19.  1994  /  Proposed  Rules 


52739 


1.  Effective  date 

2.  Expiration  date  

(period  not  to  exceed  1  year  after  the  effective 
date) 

3.  Buyer  account  or  order  number 

Buyer  will  not  claim  a  credit  or  refund 

under  section  6427  of  the  Internal  Revenue 
Code  for  any  CNG  to  which  this  certificate 
relates. 

Buyer  will  provide  a  new  certificate  to  the 
seller  if  any  information  in  thiscertificate 
changes. 

Buyer  understands  that  if  Buyer  violates 
the  terms  of  this  certificate,  the  Internal 
Revenue  Service  may  withdraw  Buyer's  right 
to  provide  a  certificate. 

Buyer  has  not  been  notified  by  the  Internal 
Revenue  Service  that  its  right  to  provide  a 
certificate  has  been  withdrawn.  In  addition, 
the  Internal  Revenue  Service  has  not  notified 
Buyer  that  the  right  to  provide  a  certificate 
has  been  withdrawn  from  a  purchaser  to 
which  Buyer  sells  CNG  tax  free. 

Buyer  understands  that  the  fraudulent  use 
of  this  certificate  may  subject  Buyer  and  all 
parties  making  any  fraudulent  use  of  this 
certificate  to  a  fine  or  imprisonment,  or  both, 
together  with  the  costs  of  prosecution. 


Printed  or  typed  name  of  person  signing 


Title  of  person  signing 


Employer  identification  number 


Address  of  Buyer 


Signature  and  date  signed 

(d)  Rate  of  tax.  The  rate  of  the  taxes 
imposed  under  this  section  is  the  rate 
prescribed  by  section  4041(a)(3). 

(e)  Effective  date.  This  section  is 
effective  January  1. 1995. 

Par.  B.  Section  48.4081-0  is  amended 
as  follows: 

1.  The  heading  is  revised. 

2.  The  entries  for  §§  48.4081-1  (c)  and 
(k)  and  48.4081-3(1)  are  revised. 

3.  The  entries  for  the  headings  of 
§§48.4081-1,  48.4081-2.  48.4081-3. 
48.4081-5,  48.4081-7.  and  48.4081-8 
are  revised. 

4.  The  revisions  read  as  follows: 


§48.4081-0 
contents. 


Taxable  fuel;  table  of 


Section  48.4081-1     Taxable  Fuel; 
Definitions 

•  «        •        *        * 

(c)  Blended  taxable  fuel. 

•  *        •        *        • 

(k)  Taxable  fuel  registrant. 

•  *        •        •        • 

Section  48.4081-2    Taxable  Fuel;  Tax 
on  Removal  at  a  Terminal  Rack. 


Section  48.4081-3    Taxable  Fuel: 
Taxable  Events  Other  Than  Removal  at 
the  Terminal  Rack 

*  •        •        •        • 

(f)  Tax  on  sales  of  taxable  fuel  within 
the  bulk  transfer/terminal  system. 

*  *        *        *        « 

Section  48.4081-5    Taxable  Fuel; 
Notification  Certificate  of  Taxable  Fuel 
Registrant 


Section  48.4081-7    Taxable  Fuel; 
Conditions  for,  and  Reporting  Relating 
to.  Refunds  of  Taxable  Fuel  Tax  Under 
Section  4081(e) 


Section  48.4081-8    Taxable  Fuel: 
Measurement 

•  •        •        *        • 

Par.  9.  Section  48.4081-1  is  amended 
as  follows: 

1.  The  heading  for  §  48.4081-1  is 
revised. 

2.  In  paragraphs  (a)  and  (b)  the 
language  "gasoline"  is  removed  each 
place  it  appears  and  "taxable  fuel"  is 
added  in  its  place. 

3.  Paragraph  (c)  is  revised. 

4.  In  paragraphs  (d)  through  (h).  the 
heading  and  text  of  paragraph  (k).  and 
paragraphs  (m).  (n),  (p).  (q).  (r)(l),  (s). 
(u),  and  (v)  the  language  "gasoline"  is 
removed  each  place  it  api}ears  and 
"taxable  fuel"  is  added  in  its  place. 

5.  Paragraph  (w)  is  revised. 

6.  The  revised  provisions  read  as 
follows: 

§  48.4081-1    Taxable  fuel  tax;  definitions. 

•  *        •        •        • 

[c)  Blended  taxable  fuel— {1)  In 
general.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  blended 
taxable  fuel  is  a  mixture  of — 

(i)  Taxable  fuel  with  respect  to  which 
tax  has  been  imposed  under  section 
4041(a)(1)  or  4081(a);  and 

(ii)  Any  substance  with  respect  to 
which  tax  has  not  been  imposed  under 
section  4041(a)(1)  or  4081(a).  other  than 
a  minor  amount  of  a  product  such  as 
carburetor  detergent  or  oxidation 
inhibitor. 

(2)  Exception.  Gasohol  (as  defined  in 
§48.4Q81-6(b)(2]),  is  not  blended 
taxable  fuel  if — 

(i)  The  gasohol  is  a  mixture  of — 

(A)  Gasoline  with  respect  to  which  tax 
was  imposed  under  section  4081(a)  at 
the  gasohol  production  tax  rate 
described  in  §  48.4081-6(e)  (relating  to 
gasohol)  or  with  respect  to  which  a 
valid  claim  is  made  under  section 
6427(f):  and 


(B)  Alcohol  (or  alcohol  and  a  minor 
amount  of  a  product  such  as  carburetor 
detergent  or  oxidation  inhibitor);  and 

(ii)  The  mixture  contains — 

(A)  At  least  9.8  percent  alcohol  by 
volume,  without  roimding,  but  not  more 
than  10  percent  alcohol  by  volume, 
without  rounding; 

(B)  7.7  percent  alcohol  by  volume, 
without  rounding;  or 

(C)  5.7  percent  alcohol  by  volume, 
without  rounding. 

•  •        •        •       • 

(w)  Effective  date.  This  section  is 
effective  January  1, 1994. 

Par.  10.  Section  48.4081-2  is 
amended  as  follows: 

1.  The  heading  for  §  48.4081-2  is 
revised. 

2.  The  language  "and"  is  added 
immediately  following  the  semicolon  at 
the  end  of  paragraph  (c)(3)(ii). 

3.  Paragraph  {c)(3)(iii)  is  revised. 

4.  Paragraph  (c)(3)(iv)  is  removed. 

5.  Paragraph  (e)  is  revised. 

6.  The  revised  and  added  provisions 
read  as  follows: 

§48.4081-2   Taxable  futi;  tax  on  removal 
at  a  terminal  rack. 

•  *        •        •        • 
(c)  •  *  * 

(3)  *  •  • 

(iii)  Has  no  reason  to  beheve  that  any 
information  in  the  certificate  is  false. 

•  •        •        •        • 

(e)  Effective  date.  This  section  is 
effective  January  1, 1994. 

Par.  11.  Section  48.4081-3  is 
amended  as  follows: 

1.  The  heading  for  §  48.4081-3  is 
revised. 

2.  In  paragraphs  (a),  (d)(1).  (d)(2)(i). 
and  (d)(2)(ii)(A)  the  language  "gasoline" 
is  removed  each  place  it  appears  and 
"taxable  fuel"  is  added  in  its  place. 

3.  Paragraph  (d)(2)(iii)  is  revised. 

4.  The  introductory  text  of  paragraph 
(e)(1)  is  revised. 

5.  In  paragraphs  (e)(l)(i).  (e)(l)(iii), 
and  (e)(2)(i)  the  language  "gasoline"  is 
removed  each  place  it  appears  and 
"taxable  fuel"  is  added  in  its  place. 

6.  Paragraph  (e)(2)(ii)  is  revised. 

7.  In  paragraph  (e)(2)(ui)  the  language 
"gasoline"  is  removed  each  place  it 
appears  and  "taxable  fuel"  is  added  in 
its  place. 

8.  In  paragraphs  (0(1)  and  (f)(2)(i)  the 
language  "gasoline"  is  removed  each 
place  it  appears  and  "taxable  fuel"  is 
added  in  its  place. 

9.  Paragraphs  (f)(2)(ii)  is  revised, 

10.  In  paragraphs  (f)(2)(iii)  and  (g)(1) 
the  language  "gasoline"  is  removed  each 
place  it  appears  and  "taxable  fuel"  is 
added  in  its  place. 

11.  Paragraph  (h)  is  revised. 

12.  The  revised  provisions  read  as 
follows: 


§48.4081-3   Taxable  fuel;  taxable  events 
other  than  removal  at  ttM  temiinal  rack. 


•  * 


(d)* 

(2)* 

(iii)  Conditions  for  avoidance  of 
liability.  A  terminal  operator  is  not 
liable  for  tax  under  this  paragraph  (d)(2) 
if.  at  the  time  of  the  bulk  transfer,  the 
terminal  operator — 

(A)  Is  a  taxable  fuel  registrant; 

(B)  Has  an  unexpired  notification 
certificate  (described  in  §48.4081-5) 
from  the  position  holder;  and 

(C)  Has  no  reason  to  believe  that  any 
information  in  the  certificate  is  false. 

*  •        •        •        • 

(e)«  •  Ml)*  •  'Except  as 
provided  in  §  48.4081-4  (relating  to 
gasoline  blendstocks),  and  §48.4082-lT 
(relating  to  diesel  fuel),  a  tax  on  taxable 
fiiel  is  imposed  if — 

*  •        «        •        • 

(2)*   •   * 

(ii)  Conditions  for  avoidance  of 
liability.  An  owner  of  taxable  fuel  is  not 
liable  for  tax  under  paragraph  (e)(2)(i)  of 
this  section  if,  at  the  time  the  taxable 
fuel  is  removed  firom  the  pipeline  or 
vessel,  the  owner  of  the  taxable  fuel— 

(A)  Is  a  taxable  fuel  registrant; 

(B)  Has  an  unexpired  notification 
certificate  (described  in  §  48.4081-5) 
fit)m  the  operator  of  the  terminal  or 
refinery  where  the  taxable  fuel  is 
received;  and 

(C)  Has  no  reason  to  beheve  that  any 
information  in  the  certificate  is  false. 

*  •        •        •        • 

(0*  *  • 

(2)*   •  • 

(ii )  Conditions  for  avoidance  of 
liability.  A  seller  is  not  Uable  for  tax 
under  paragraph  (f)(2)(i)  of  this  section 
if,  at  the  time  of  the  sale,  the  seller — 

(A)  Is  a  taxable  fuel  registrant; 

(B)  Has  an  imexpired  notification 
certificate  (described  in  §  48.4081-5) 
from  the  buyer;  and 

(C)  Has  no  reason  to  believe  that  any 
information  in  the  certificate  is  false. 

*  •        •        •        • 

(h)  Effective  date.  This  section  is 
effective  January  1. 1994. 

Par.  12.  Section  48.4081-4  is 
amended  as  follows: 

1.  In  paragraphs  (b)(l)(i),  (b)(2)(i).  and 
(c)(1),  the  language  "gasoline  registrant" 
is  removed  each  place  it  appears  and 
"taxable  fuel  registrant"  is  added  in  its 
place. 

2.  The  language  "and"  is  added 
immediately  following  the  semicolon  at 
the  end  of  paragraph  (c)(2). 

3.  Paragraph  (c)(3)  is  revised. 

4.  Paragraph  (c)(4)  is  removed. 

5.  In  paragraph  (d).  the  language 
"gasoUne  registrant"  is  removed  and 


"taxable  fuel  registrant"  is  added  in  its 
place. 

6.  Paragraph  (f)  is  revised. 

7.  The  revised  provisions  read  as 
follows: 

§48.4081-4    Gasoline  tax;  special  rules  for 
gasoline  Mendslocks. 


(€)••• 

(3)  Has  no  reason  to  beheve  that  any 
information  in  the  certificate  is  false. 

♦       •        •        •        ♦ 

(0  Effective  date.  This  section  is 
effective  January  1, 1994. 

Par.  13.  Section  48.4081-5  is 
amended  as  follows: 

1.  The  heading  for  §  48.4081-5  is 
revised. 

2.  In  paragraph  (a),  the  first  sentence 
in  paragraph  (b)(1),  and  paragraph 
(b)(2),  the  language  "gasoline"  is 
removed  each  place  it  appears  and 
"taxable  fuel"  is  added  in  its  place. 

3.  Paragraph  (c)  is  revised. 

4.  The  revised  provisions  read  as 
follows: 

§48.4081-6    Taxable  fuel;  notification 
certificate  ol  taxable  hiel  registrant 

(c)  Effective  date.  This  section  is 
effective  January  1, 1994. 

Par.  14.  Section  48.4081-6  is 
amended  as  follows: 

1.  The  heading  for  §  48.4081-6  is 
revised. 

2.  In  the  last  sentence  of  paragraph 
(a),  the  parenthetical  "(which  has  tieen 
taxed  at  a  reduced  rate)"  is  removed  and 
"that  has  been  taxed  at  a  reduced  rate" 
is  added  in  its  place. 

3.  Paragraph  {b)(l)(iii)  is  added. 

4.  Paragraph  (b)(2)  is  revised. 

5.  In  paragraphs  (c)(l)(i)  and  (ii).  the 
language  "gasoline  registrant"  is 
removed  each  place  it  appears  and 
"taxable  fuel  registrant"  is  added  in  its 
place. 

6.  The  language  "and"  is  added 
immediately  following  the  semicolon  at 
the  end  of  paragraph  (c)(l){ii)(A). 

7.  Paragraph  (c)(l)(ii)(B)  is  revised. 

8.  Paragraph  (c)(l)(ii)(C)  is  removed. 

9.  ParaCTaph  (c)(2)(ii)  is  revised. 

10.  In  the  first  sentence  of  paragraph 
(d).  the  language  ".  provided  that  the 
alcohol  mixture  credit  allowed  by 
section  40  has  not  been  taken  with 
respect  to  the  alcohol  in  the  gasohol"  is 
added  before  the  end  thereof. 

10a.  Paragraph  (e)  is  revised. 

11.  In  paragraphs  (f)(l)(i)  and  (iii),  the 
language  "10  percent"  is  removed  each 
place  it  appears  and  "5.7  percent"  is 
added  in  its  place. 

12.  In  pan^ph  (f)(4).  Example  J, 
second  sentence,  the  language 
"gasohol"  is  removed  and  "10  percent 
gasohol"  is  added  in  its  place. 


13.  In  paragraph  (f)(4),  Example  2, 
fourth  sentence,  the  language  "10 
percent"  is  removed  both  places  it 
appears  and  "5.7  percent"  is  added  in 
its  place. 

14.  Paragraphs  (g)(2)(i)  and  (iii)  are 
revised. 

15.  Paragraph  (g)(2)(iv)  is  added. 

16.  Paragraph  (h)  is  revised. 
17.The  added  and  revised  provisions 

read  as  follows: 

§48.4081-6   Taxab4e  fuel;  gasohol. 

*        •        •        •        * 

(b)*  •  * 

(D*  •  * 

(iii)  Products  derived  from  alcohol. 
Alcohol  includes  alcohol  described  in 
paragraphs  (b)(l)(i)  and  (ii)  of  this 
section  that  is  chemically  transformed 
in  producing  another  product  so  that  the 
alcohol  is  no  longer  present  as  a 
separate  chemical  in  the  other  product, 
provided  that  there  is  no  significant  loss 
in  the  energy  content  of  the  alcohol. 
Thus,  for  example,  alcohol  described  in 
paragraphs  (b)(l)(i)  and  (ii)  of  this 
section  that  is  used  to  produce  ethyl 
tertiary  butyl  ether  (ETBE)  in  a  chemical 
reaction  in  which  there  is  no  significant 
loss  in  the  energy  content  of  the  alcohol 
is  treated  as  alcohol  when  the  ETBE  is 
mixed  with  gasoline. 

(2)  Gasohol— ii)  In  general.  Gasohol  is 
a  mixture  of  gasoline  and  alcohol  that  is 
10  percent  gasohol,  7.7  percent  gasohol, 
or  5.7  percent  gasohol  immediately  after 
the  mixture  is  blended.  The 
determination  of  whether  a  particular 
mixture  is  10  percent  gasohol,  7.7 
percent  gasohol,  or  5.7  percent  gasohol 
is  made  on  a  batch-by-batch  basis.  A 
batch  of  gasohol  is  a  discrete  mixture  of 
gasoline  and  alcohol.  If  a  batch  is  splash 
blended,  the  contents  of  the  batch 
typically  correspond  to  a  gasoline  meter 
delivery  ticket  and  an  alcohol  meter 
delivery  ticket,  each  of  which  shows  the 
number  of  gallons  of  liquid  delivered 
into  the  mixture.  In  such  case,  the 
volume  of  each  component  in  a  batch 
(without  adjustment  for  tem{>eratvu%) 
ordinarily  is  determined  by  the  number 
of  metered  gallons  shown  on  the 
delivery  tickets  for  the  gasoline  and 
alcohol  delivered.  However,  if  a  blender 
adds  metered  gallons  of  gasoline  and 
alcohol  to  a  tank  already  containing 
more  than  a  minor  amount  of  liquid 
(other  than  gasohol),  the  determination 
of  whether  a  batch  is  gasohol  and  of  its 
type  will  be  made  by  taking  into 
account  the  amount  of  alcohol  and  non- 
alcohol  fuel  contained  in  the  liquid 
already  in  the  tank.  Ordinarily,  any 
amount  in  excess  of  0.5  percent  ofthe 
capacity  ofthe  tank  will  not  be 
considered  minor. 
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(ii)  10  percent  gasohol — (A)  In 
i  eneral.  A  batch  of  gasoline/alcohol 
1  lixture  is  10  percent  gasohol  if  it 
(  ontains  at  least  10  percent  alcohol  by 
^  olume,  without  rounding. 

(B)  Batches  containing  less  than  10 
I  ercent  but  at  least  9.8  percent  alcohol. 
I '  a  batch  of  mixture  contains  less  than 
1  0  percent  alcohol  but  at  least  9.8 
I  ercent  alcohol,  without  rounding,  a 
I  ortion  of  the  batch  is  considered  to  be 
:  0  percent  gasohol.  That  portion  equals 
t  le  nimiber  of  gallons  of  alcohol  in  the 
I  atch  multiplied  by  10.  Any  remaining 
1  quid  in  the  mixture  is  excess  liquid.  If 
t  Lx  was  imposed  on  the  excess  liquid  at 
t  le  gasohol  production  rate  (as  defined 
i  1  paragraph  (e)(1)  of  this  section),  the 
e  Kcess  liquid  in  the  batch  is  considered 
t  >  be  gasoline  with  respect  to  which 
t  lere  is  a  failure  to  blend  into  gasohol 
^r  purposes  of  paragraph  (g)  of  this 
dion.  Excess  liquid  is  considered  to 
removed  before  the  removal  of  the 
sohol  portion.  If  tax  was  imposed  on 
e  excess  liquid  at  the  rate  of  tax 

cribed  in  section  4081(a),  a  credit  or 
fund  under  section  6427(f)  is  not 
lowed  with  respect  to  the  excess 
quid. 

(iii)  7.7  percent  gasohol.  A  batch  of 
soline/alcohol  mixture  is  7.7  percent 
sohol  if  and  only  if  it  contains  at  least 
7  percent,  but  less  than  9.8  percent, 
cohol  by  volume,  without  rounding, 
(iv)  5.7  percent  gasohol.  A  batch  of 
soline/alcohol  mixture  is  5.7  percent 
^sohol  if  and  only  if  it  contains  at  least 
1 .7  percent,  but  less  than  7.7  percent, 
e  cohol  by  volume,  without  rounding, 
(v)  Examples.  This  paragraph  (b)(2) 
r  lay  be  illustrated  by  the  follovsring 
e  samples.  In  these  examples,  a  gasohol 
t  lender  creates  a  gasoline/alcohol 
I  lixture  by  pumping  a  specified  amoimt 
c  f  gasoline  into  an  empty  tank.  The 
I  lender  then  splash  blends  a  specified 
s  mount  of  alcohol  into  gasoUne. 

Example  1.  Mixtures  containing  exactly  10 
f  ercent  alcohol.  The  applicable  delivery 
t  ckets  show  that  the  mixture  is  made  with 
1 200  metered  gallons  of  gasoline  and  800 
I  letered  gallons  of  alcohol.  Accordingly,  the 
I  lixture  contains  10  percent  alcohol  (as 
(  etermined  based  on  the  delivery  tickets 
{ rovided  to  the  blender)  and  qualifies  as  10 
I  ercent  gasohol. 

Example  2.  Mixtures  containing  less  than 
I  0  percent  alcohol  but  at  least  9.8  percent 
I  Icohol.  The  applicable  delivery  tickets  show 
I  lat  the  mixture  is  made  with  7205  metered 
{  allons  of  gasoline  and  795  metered  gallons 
( f  alcohol.  Because  the  mixture  contains  less 
t  lan  10  percent  alcohol,  but  more  than  9.8 
]  ercent  alcohol,  (as  determined  based  on  the 
<  elivery  tickets  provided  to  the  blender), 
'i  950  gallons  of  the  mixture  qualify  as  10 
percent  gasohol.  If  tax  was  imposed  on  the 
)  asoline  in  the  mixture  at  the  gasohol 
roduction  rate,  the  remaining  50  gallons  of 


the  mixture  are  treated  as  gasoline  with 
respect  to  which  there  was  a  failure  to  blend 
into  gasohol  for  purposes  of  paragraph  (g)  of 
this  section.  If  tax  was  imposed  on  the 
gasoline  in  the  mixture  at  the  rate  of  tax 
described  in  section  4081(a),  a  credit  or 
refund  under  section  6427(f)  is  allowed  only 
with  respect  to  7155  gallons  of  gasoline. 

Example  3.  The  applicable  delivery  tickets 
show  that  the  mixture  is  made  with  7550 
metered  gallons  of  gasoline  and  450  metered 
gallons  of  alcohol.  Because  the  mixture 
contains  only  5.625  percent  alcohol  (as 
determined  based  on  the  delivery  tickets 
provided  to  the  blender),  the  mixture  does 
not  qualify  as  gasohol. 
•        *        •        •        * 

(c)  •  *  * 
(D*  *  • 
(ii)*  *  * 

(B)  Has  no  reason  to  believe  that  any 
information  in  the  certificate  is  false. 
(2)  •  •  • 
(ii)  Model  certificate. 

CERTinCATE  OF  REGISTERED  GASOHOL 

BLENDER 

(To  support  sales  of  gasoline  at  the  gasohol 

production  tax  rate  under  section  4081(c) 

of  the  Internal  Revenue  Code] 

Name,  address,  and  employer  identiftcation 
number  of  seller 

(Buyer)  certifies  the 

Name  of  Buyer 
following  under  penalties  of  perjury: 

Buyer  is  registered  as  a  gasohol  blender 
with  registration  number . 


Buyer's  registration  has  not  been  suspended 
or  revoked  by  the  Internal  Revenue  Service. 
The  gasoline  bought  under  this  certificate 
will  be  used  by  Buyer  to  produce  gasohol  (as 
defined  in  §48.4081-6(b)  of  the 
Manufacturers  and  Retailers  Excise  Tax 
Regulations)  within  24  hours  after  buying  the 
gasoline. 

Ty^  of  gasohol  Buyer  will  produce  (check 
one  only): 

10%  gasohol 

7.7%  gasohol 

5.7%  gasohol 

If  the  gasohol  the  Buyer  will  produce  will 
contain  ethanol,  check  here: . 

This  certificate  applies  to  the  following 
(complete  as  applicable): 

If  this  is  a  single  purchase  certificate,  check 
here  and  enter 

1.  Account  number    

2.  Number  of  gallons  " 

If  this  is  a  certificate  covering  all  purchases 

under  a  sp>ecified  account  or  order  number, 

check  here and  enter 

1.  Effective  date  


2.  Expiration  date    

(period  not  to  exceed  1  year  after  the  effective 

date) 

3.  Buyer     account     or     order     number 


Buyer  will  not  claim  a  credit  or  refund 
under  section  6427(f)  of  the  Internal  Revenue 
Code  for  any  gasoline  covered  by  this 
certificate. 

Buyer  agrees  to  provide  seller  with  a  new 
certificate  if  any  information  on  this 
certificate  changes. 

Buyer  understands  that  Buyer's  registration 
may  be  revoked  if  the  gasoline  covered  by 


this  certificate  is  resold  or  is  used  other  than 
in  Buyer's  production  ofthe  type  of  gasohol 
identified  above. 

Buyer  will  not  take  the  alcohol  mixture 
credit  under  section  40(b)  with  respect  to  the 
alcohol  in  the  gasohol  to  which  this 
certificate  relates. 

Buyer  imderstands  that  the  fraudulent  use 
of  this  certificate  may  subject  Buyer  and  all 
parties  making  any  fraudulent  use  of  this 
certificate  to  a  fine  or  imprisonment,  or  both, 
together  with  the  costs  of  prosecution. 


Printed  or  typed  name  of  person  signing 
Title  of  person  signing 
Employer  identification  number 
Address  of  Buyer 


Signature  and  date  signed 


(e)  Tax  rates— {1)  Gasohol  pmducUon 
tax  rate.  The  gasohol  production  tax  rate 
is  the  applicable  rate  of  tax  determined 
under  section  4081(c)(2)(A). 

(2)  Gasohol  tax  rate.  The  gasohol  tax 
rate  is  the  applicable  alcohol  mixture 
rate  determined  under  section 
4081(c)(4)(A). 
*         •         •         •         • 

(g)  *  *  * 

(2)  Failure  to  blend— {i)  Imposition  of 
tax.  Tax  is  imposed  on  the  entry, 
removal,  or  sale  of  gasoline  (including 
excess  liquid  described  in  paragraph 
(b)(2)(ii)(B)  of  this  section)  with  respect 
to  which  tax  was  imposed  at  a  gasohol 
production  tax  rate  if — 

(A)  The  gasoline  was  not  blended  into 
gasohol;  or 

(B)  The  gasoline  was  blended  into 
gasohol  but  the  gasohol  production  tax 
rate  applicable  to  the  type  of  gasohol 
produced  is  greater  than  the  rate  of  tax 
originally  imposed  on  the  gasoline. 

(iii)  Rate  of  tax.  The  rate  of  tax 
imposed  on  gasoline  described  in 
paragraph  (g)(2)(i)(A)  of  this  section  is 
the  difference  between  the  rate  of  tax 
applicable  to  gasoline  not  described  in 
this  section  and  the  rate  of  tax 
previously  imposed  on  the  gasoline.  The 
rate  of  tax  imposed  on  gasoline 
described  in  paragraph  (g)(2)(i)(B)  of 
this  section  is  the  difference  between 
the  gasohol  production  tax  rate 
applicable  to  the  typie  of  gasohol 
produced  and  the  rate  of  tax  previously 
imposed  on  the  gasoline. 

(iv)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph 
(g)(2): 

Example,  (i)  A  registered  gasohol  blender 
bought  gasoline  in  connection  with  a  removal 
described  in  paragraph  (c)(l)(ii)  of  this 
section.  Based  on  the  blender's  certification 


(described  in  paragraph  (c)(2)  of  this  section) 
that  the  blender  would  produce  10  percent 
gasohol  with  the  gasoline,  tax  at  the  gasohol 
production  tax  rate  applicable  to  10  percent 
gasohol  was  imposed  on  the  removal. 

(ii)  The  blender  then  produced  a  mixture 
by  splash  blending  in  a  tank  holding 
approximately  8000  gallons  of  mixture.  The 
applicable  delivery  tickets  show  that  the 
mixture  was  blended  by  first  pumping  7220 
metered  gallons  of  gasoline  into  the  empty 
tank,  and  then  pumping  780  metered  gallons 
of  alcohol  into  the  tank.  Because  the  mixture 
contains  9.75  percent  alcohol  (as  determined 
based  on  the  delivery  tickets  provided  to  the 
blender)  the  entire  mixture  qualifies  as  7.7 
percent  gasohol,  rather  than  10  percent 
gasohol. 

(iii)  Because  the  7220  gallons  of  gasoline 
were  taxed  at  the  gasohol  production  tax  rate 
applicable  to  10  percent  gasohol  but  the 
gasoline  was  blended  into  7.7  percent 
gasohol,  a  failure  to  blend  has  occurred  with 
respect  to  the  gasoline.  As  the  person  that 
bought  the  gasoline  in  connection  with  the 
taxable  removal,  the  blender  is  liable  for  the 
tax  imposed  under  paragraph  (g)(2)(i)  of  this 
section.  The  amount  of  tax  imposed  is  the 
difference  between — 

(A)  7220  gallons  times  the  gasohol 
production  tax  rate  applicable  to  7.7  percent 
gasohol;  and 

(B)  722(l^llons  times  the  gasohol 
production  tax  rate  applicable  to  10  percent 
gasohol. 

(iv)  Because  the  gasohol  does  not  contain 
exactly  7.7  percent  alcohol,  the  benefit  ofthe 
gasohol  production  tax  rate  with  respect  to 
the  alcohol  is  less  than  the  amount  ofthe 
alcohol  mixture  credit  under  section  40(b) 
(determined  before  the  application  of  section 
40(c).  Accordingly,  the  blender  may  be 
entitled  to  claim  an  alcohol  mixture  credit  for 
the  alcohol  used  in  the  gasohol.  Under 
section  40(c),  however,  the  amount  of  the 
alcohol  mixture  credit  must  be  reduced  to 
take  info  account  the  benefit  provided  with 
respect  to  the  alcohol  by  the  gasohol 
production  tax  rate. 

(h)  Effective  date.  This  section  is 
effective  January  1, 1993. 

Par.  15.  Section  48.4081-7  is 
amended  as  follows: 

1.  The  heading  for  §  48.4081-7  is 
revised. 

2.  In  paragraphs  (a),  (b),  (c),  and  (d). 
the  language  "gasoline"  is  removed  each 
place  it  appears  and  "taxable  fuel"  is 
added  in  its  place. 

3.  In  paragraph  (f).  Example  1, 
paragraph  (i),  first  and  fourth  sentences, 
and  paragraph  (ii).  first  and  third 
sentences,  the  language  "1993"  is 
removed  each  place  it  appears  and 
"1994"  is  added  in  its  place. 

4.  Paragraph  (g)  is  revised. 

5.  The  revised  provisions  read  as 
follows: 

§48.4081-7   Taxable  fuel;  condHtons  for, 
and  reporting  relating  to,  refunds  of  taxable 
fuel  tax  under  section  4081(e). 


(g)  Effective  date.  This  section  is 
effective  in  the  case  of  taxable  fuel  with 
respect  to  Mthich  the  first  tax  is  imposed 
after  E)ecember  31, 1993. 

Par.  16.  Section  48.4081-8  is  revised 
to  read  as  follows: 

§48.4081-8    Taxable  fuel;  measurement 

(a)  In  general.  For  purposes  of  the  tax 
imposed  by  section  4081,  gallons  of 
taxable  fuel  may  be  measured  on  the 
basis  of — 

(1)  Actual  volumetric  gallons; 

(2)  Gallons  adjusted  to  60  degrees 
Fahrenheit;  or 

(3)  Any  other  temperature  adjustment 
method  approved  by  the  Commissioner. 

(b)  Effective  date.  This  section  is 
effective  January  1, 1994. 

§48.4221    [Removed] 

Far.  17.  Section  48.4221  is  removed. 

Par.  18.  Section  48.4221-1  is 
amended  as  follows: 

1.  Paragraph  (a)  is  revised. 

2.  Paragraph  (b)(2)(iv)  is  amended  by 
adding  "and"  at  the  end  thereof. 

3.  Paragraph  (b)(2)(v)  is  revised. 

4.  Paragraphs  (b)(2)(vi)  through  (xii) 
are  removed. 

5.  Paragraph  (b)(3)  is  removed  and 
paragraphs  (b)(4)  and  (5)  are 
redesignated  as  paragraphs  (b)(3)  and 
(4).  respectively. 

6.  The  revised  provisions  read  as 
follows: 

§  48.4221  -1    Tax  free  sales;  general  rule. 

(a)  Application  of  regulations  under 
section  4221— {1)  In  general.  The 
regulations  under  section  4^21  provide 
rules  under  which  the  manufacturer, 
producer,  or  importer  of  an  article 
subject  to  tax  under  chapter  32  (or  the 
retailer  of  an  article  subject  to  tax  under 
subchapter  A  or  C  of  chapter  31)  may 
sell  the  article  tax  fiiee  under  section 
4221. 

(2)  Limitations.  The  following 
restrictions  must  be  taken  into  account 
in  applying  the  regulations  under 
section  4221: 

(i)  The  exemptions  under  section 
4221(a)(4)  and  (5)  do  not  apply  to  the 
tax  imposed  by  section  4064  (gas 
guzzler  tax). 

(ii)  The  exemptions  under  section 
4221  do  not  apply  to  the  tax  imposed  by 
section  4081  (gasoline  and  diesel  fuel 
tax). 

(iii)  The  exemptions  under  section 
4221  do  not  apply  to  the  tax  imposed  by 
section  4091  (aviation  fuel  tax).  For 
rules  relating  to  tax-free  sales  of  aviation 
fuel,  see  section  4092  and  the 
regulations  thereunder. 

(iv)  The  exemptions  under  section 
4221  do  not  apply  to  the  tax  imposed  by 
section  4121  (coal  tax). 


(v)  The  exemptions  under  sections 
4221(a)(3),  (4),  and  (5)  do  not  apply  to 
the  tax  imposed  by  section  4131 
(vaccine  tax).  lA  addition,  the  exemption 
under  section  4221(a)(2)  applies  to  the 
vaccine  tax  only  to  the  extent  provided 
in  §  48.4221-3(e)  (relating  to  tax-free 
sales  of  vaccine  for  export). 

(vi)  The  exemptions  under  section 
4221(a)  apply  only  in  those  cases  wrhere 
the  exportation  or  use  referred  to  is  to 
occur  before  any  other  use. 

(b)*  •  • 

(2)*  •  • 

(v)  Section  4221(e)(3)  relating  to  the 
sale  of  tires  used  on  intercity,  local,  or 
school  buses  (see  §  48.4221-8). 
•        •        •        •        * 

Par.  10.  Section  48.4221-2  is 
amended  by: 

1.  Removing  from  the  first  sentence  of 
paragraph  (a)(1)  the  language  "(other 
than  a  tire  or  inner  tube  taxable  under 
section  4071,  which  are  given  special 
treatment  under  sections  4221(e)(2)  and 
(4),  and  §§  48.4221-7  and  48.4221-8)" 
and  adding  "(other  than  a  tire  taxable 
under  section  4071,  which  is  given 
special  treatment  under  section 
4221(e)(2)  and  §48.4221-7)"  in  its 
place. 

2.  Removing  paragraph  (a)(2)  and 
redesignating  paragraph  (a)(3)  as 
paragraph  (a)(2). 

3.  Revising  paragraph  (b). 

4.  The  revised  provision  reads  as 
follows: 

§48.4221-2   Tax-free  sale  of  articles  to  be 
used  for,  or  resold  for,  further  manufacture. 

(b)  Grcumstances  under  which  an 
article  is  considered  to  have  been  sold 
for  use  in  further  manufacture — (1)  An 
article  shall  be  treated  as  sold  for  use  in 
further  manufacture  if  the  article  is  sold 
for  use  by  the  buyer  as  material  in  the 
manufacture  or  production  of,  or  as  a 
component  part  of,  another  article 
taxable  under  chapter  32  of  the  Internal 
Revenue  Code. 

(2)  An  article  is  used  as  material  in 
the  manufacture  or  production  of,  or  as 
a  component  of,  another  article  if  it  is 
incorporated  in,  or  is  a  part  or  accessory 
of,  the  other  article  when  the  other 
article  is  sold  by  the  manufacturer.  In 
addition,  an  article  is  considered  to  be 
used  as  material  in  the  manufacture  of 
another  article  if  it  is  consumed  in 
whole  or  in  part  in  testing  such  other 
article.  However,  an  article  that  is 
consumed  in  the  manufacturing  process 
other  than  in  testing,  so  that  it  is  not  a 
physical  part  of  the  manufactured 
article,  is  not  considered  to  have  been 
used  as  material  in  the  manufacture  of. 


or  as  a  component  part  of,  another 
article. 
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§48.4221-5    [Amended] 

Par.  20.  Section  48.4221-5  is 
amended  as  follows: 

1.  Paragraph  (c)(1)  is  amended  by: 

a.  Removing  the  first  sentence. 

b.  Removing  the  language  "If  a  State 
or  local  government  is  not  registered, 
the"  and  adding  "The"  in  its  place  in 
the  new  first  sentence. 

2.  In  paragraph  (d),  the  first  sentence, 
is  amended  by: 

a.  Removing  the  language  "(whether 
on  the  basis  of  a  registration  number  or 
an  exemption  certificate)". 

b.  Removing  the  language  "(such  as 
gasoline  that  is"  and  adding  "(such  as 
ires  that  are"  in  its  place. 

i§  48.4221-8, 48.4221-6, 48.4221-10 
Removed] 

Par.  21.  Sections  48.4221-8,  48,4221- 
9,  and  48.4221-10  are  removed. 

$  48.4221-1 1    [Redesignated  §  48.4221-q 

Par.  22.  Section  48.4221-11  is 
redesignated  §  48.4221-8. 

§48.4221-12    [Removed]         «. 

Par.  23.  Section  48.4221-12  is 
removed. 

Par.  24.  In  §48.4222(a)-l,  paragraphs 
[a)  and  (b)  are  revised  to  read  as  follows: 

S48.4222(a>-1    Registration. 

(a)  General  rule.  Except  as  provided  in 
§48.4222(b)-l,  tax-  fzee  sales  under 
section  4221  may  be  made  only  if  the 
manufacturer,  first  purchaser,  and 
second  purchaser,  as  the  case  may  be, 
pave  been  registered  by  the  Internal 

Revenue  Service. 

(b)  Application  instructions. 
Application  for  registration  under 
section  4222  must  be  made  in 
accordance  with  instructions  for  Form 
637  (or  such  other  form  as  the  . 
Commissioner  may  designate). 

•        •        •        • 

Par.  25.  In  §48.4222(b)-l,  paragraph 
(a)  is  revised  to  read  as  follows: 

§  48.4222(b)-1     Exceptions  to  ttie 
requirement  for  registration. 

(a)  State  and  local  governments.  The 
Internal  Revenue  Service  will  not 
register  state  or  local  governments  under 
section  4222.  To  establish  the  right  to 
sell  articles  tax  free  to  a  state  or  local 
government,  the  manufacturer  must 
obtain  from  a  state  or  local  government 
the  information  described  in  §  48.4221- 
5(c). 


§48.64i6(b)(2)-2   [Amended] 

Par.  26.  In  §  48.6416(b)(2)-2, 
paragraphs  (g)  through  (k)  are  removed. 


§48.6416(g)-l    [Removed] 
Par.  27.  Section  48.6416(g)-l  is 
removed. 

§§8424-0  through  48.6424-6    [Removed] 
Par.  28.  Section  48.6424-0  through 

.48.6424-6  are  removed. 

Par.  29.  Section  48.6427-10  is  added 

to  read  as  follows: 

§48.6427-10    Credit  or  payment  with 
respect  to  gasoline  used  to  produce 
gasohol. 

(a)  Conditions  to  allowance  of  credit 
or  payment.  A  claim  for  credit  or 
payment  with  respect  to  gasoline  is 
allowed  under  section  6427(f)  only  if— 

(1)  The  gasoline  to  which  the  claim 
relates  was  taxed  at  the  aggregate  rate  of 
tax  imposed  by  section  4081  vrithout 
regard  to  section  4081(c); 

(2)  The  claimant  used  the  gasoline  to 
produce  gasohol  (as  defined  in 

§  48.4061-6(b)(2))  that  was  sold  or  used 
in  the  claimant's  trade  or  business;  and 

(3)  The  claimant  has  filed  a  timely 
claim  for  a  credit  or  payment  that 
contains  the  information  required  under 
paragraph  (c)  of  this  section. 

(b)  Form  of  claim.  Each  claim  for  a 
payment  tmder  section  6427(f)  must  be 
made  on  Form  8849  (or  such  other  form 
as  the  Commissioner  may  designate)  in 
accordance  with  the  instructions  for  that 
form.  Each  claim  for  a  credit  imder 
section  6427(f)  must  be  made  on  Form 
4136  (or  such  other  form  as  the 
Commissioner  may  designate)  in 
accordance  with  the  instructions  for  that 
form. 

(c)  Content  of  claim.  Each  claim  for 
credit  or  payment  under  section  6427(f) 
must  contain  the  following  information 
with  respect  to  each  batch  of  gasohol 
that  contains  the  gasoline  covered  by 
the  claim: 

(1)  The  claimant's  registration 
number,  if  the  claimant  is  a  registered 
gasohol  blender  (as  defined  in 
§48.4081-6(b)(4)). 

(2)  The  name,  address,  and  employer 
identification  number  of  the  person  that 
sold  the  claimant  the  gasoline. 

(3)  The  date  and  location  of  the  sale 
of  the  gasoline. 

(4)  'iJie  volume  of  the  gasoline. 

(5)  The  name,  address,  and  employer 
identification  number  of  the  person  that 
sold  the  claimant  the  alcohol. 

(6)  The  date  and  location  of  the  sale 
of  the  alcohol. 

(7)  The  volume  and  type  of  the 
alcohol. 

(8)  In  the  case  of  a  claim  for  a 
payment,  a  copy  of  the  invoice  or  other 
record  of  sale  relating  to  each  purchase 
of  alcohol. 

(9)  The  written  or  typed  name  of  the 
individual  signing  the  claim  and  the 
telephone  number  of  that  individual. 


(10)  The  amount  of  credit  or  payment 
claimed. 

(d)  Time  for  filing  claim.  For  rules 
relating  to  die  time  for  filing  a  claim 
imder  section  6427(f),  see  section 
6427(i).  A  claim  under  section  6427(f)  is 
not  considered  to  be  filed  unless  it 
contains  all  the  information  required  by 
paragraph  (c)  of  this  section  and 
received  at  the  place  required  by  the 
form. 

[e]' Effective  date.  Tliis  section  is 
effective  with  respect  to  claims  relating 
to  gasohol  produced  after  December  31, 
1994. 

Margaret  '^iilner  Rkhardson, 
Commissirner  of  Internal  Revenue. 
[FR  Doc.  9^-25763  Filed  10-17-94;  8:45  am) 

BILLMQ  CO0€  483(M>1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[VA20-4-«407b;  FRL-5083-1] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  Virginia: 
Definition  of  VOC  and  Emission 
Control  Areas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


StiMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Virginia  on 
November  4, 1992.  The  revision  consists 
of  amendments  to  Virginia's  definition 
of  the  term  volatile  organic  compound 
(VOC)  and  administrative  changes  to 
Virginia's  lists  of  emission  control  areas 
for  VCK]  and  oxides  of  nitrogen  (^JOx). 
Virginia's  November  4, 1992,  SIP 
revision  submittal  also  contained  an 
emission  statement  regulation.  The 
portion  of  Virginia's  November  4, 1992, 
submittal  pertaining  to  emission 
statements  is  the  subject  of  a  separate 
rulemaking  action. 

In  the  final  rules  section  of  this 
Federal  Registo-,  EPA  is  approving  the 
Commonwealth's  November  4, 1992, 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  technical  support  document 
(TSD)  prepared  for  that  rulemaking 
action.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  fiuther  activity  is  contemplated 
in  relation  to  this  rule.  If  Q>A  receives 


adverse  comments,  the  direct  final  rule 
will  be  vrithdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  November  18, 1994. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Thomas 
J.  Maslany,  Director,  Air,  Radiation,  and 
Toxics  Division  (3AT00),  U.S. 
Environmental  Protection  Agency, 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  pubhc 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  111,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  ^e  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia,  23219. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Kathleen  Stager,  (215)  597-0545,  at  the 
EPA  Regional  Office  listed. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  rules  and  regulations  section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 

pollution  control.  Hydrocarbons, 
Intei^ovemmental  relations,  Nitrogen 
dioxide.  Ozone. 

Author^  42  U.S.C.  7401-7671q. 

Dated:  August  4, 1994. 
Peter  H.  Kostmayer, 
Regional  Administrator,  Region  III. 
(FR  Doc.  94-25684  Filed  10-18-94;  8:45  am) 
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40  CFR  Part  70 

(WlOOt;  FRL-«093-8] 

Proposed  Interim  Approval  of  the 
Operating  Pennlts  Program;  Wisconsin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

summary:  The  EPA  proposes  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  the  State  of 
Wisconsin  for  the  purpose  of  complying 
with  Federal  requirements  which 
mandate  that  States  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources. 


and  to  certain  other  sources,  with  th«* 
exception  of  soiuces  on  Indian  lands. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
November  18, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Cariton  Nash,  Chief. 
Regulation  Development  Section  (.AT- 
18J),  EPA,  77  W.  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

Copies  of  the  State's  submittal  end 
other  supporting  information  used  in 
developing  the  proposed  interim 
approval  are  available  ior  inspection 
during  normal  business  hours  at  the 
following  location:  EPA  Region  5,  Air 
and  Radiation  Division  (AT-18J),  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Valenziano,  Permits  and  Grants  Section 
(AT-18J),  EPA,  77  W.  Jackson 
Boulevard,  Chicago,  Illinois  60604 
(312)  88&-2703. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  (Act)  as  amended  (1990),  EPA 
has  promulgated  rules  which  define  the 
minimum  elements  of  an  approvable 
State  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  State 
operating  permits  programs.  See  57  FR 
32250  Uuly  21, 1992).  These  rules  are 
codified  at  title  40  of  the  Code  of 
Federal  Regulations  (CFR)  part  70.  Title 
V  requires  States  to  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources ' 
and  to  certain  other  sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  b\ 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  appro\  a!  m 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  nr  b\ 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 
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n.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

The  Governor  of  Wisconsin  submitted 
Wisconsin's  title  V  Operating  Permits 
Program  on  January  27, 1994.  The  EPA 
deemed  the  submittal  complete  in  a 
letter  to  the  Governor  dated  March  24. 
1994.  The  submittal  contained  all 
required  elements  of  40  CFR  70.4, 
including  a  description  of  Wisconsin's 
operating  permits  program,  permitting 
program  documentation,  and  the 
Attorney  General's  legal  opinion  that 
the  laws  of  the  State  of  Wisconsin 
provide  adequate  authority  to  carry  out 
all  aspects  of  the  program  required  by 
the  Act. 

The  Governor's  letter  to  EPA  states 
that  Wisconsin's  operating  permits 
program  will  cover  all  geographical 
areas  of  Wisconsin,  except  for  activities 
conducted  by  Indians  on  Indian 
reservation  lands.  Except  for  a  brief 
reiteration  of  this  statement  in  th& 
program  description,  there  is  no  further 
discussion  in  the  submittal  of  any  basis 
under  which  the  Wisconsin  Department 
of  Natural  Resources  (WDNR)  might 
assert  jurisdiction  over  sources  on  tribal 
lands. 

Because  yVDNR  has  not  demonstrated, 
consistent  with  applicable  principles  of 
Indian  law  and  Federal  Indian  policies, 
legal  authority  to  regulate  sources  on 
tribal  lands,  the  proposed  interim 
approval  of  Wisconsin's  operating 
permits  program  will  not  extend  to 
lands  within  the  exterior  boundaries  of 
any  Indian  reservation  in  the  State  of 
Wisconsin. '  Title  V  sources  located 
within  the  exterior  boundaries  of  Indian 
reservations  in  Wisconsin  will  be 
subject  to  either  the  Federal  operating 
permits  program,  to  be  promulgated  at 
40  CFR  part  71,  or  to  a  tribal  operating 
permits  program  approved  pursuant  to 
title  V  and  the  regulations  that  will  be 
promulgated  under  section  301(d)  of  the 
Act.  The  section  301(d)  regulations  will 
authorize  EPA  to  treat  tribes  in  the  same 
manner  as  States  for  appropriate  Act 
provisions.  ^ 

2.  Regulations  and  Program 
Implementation 

Wisconsin's  operating  permits 
program,  including  the  operating 
permits  program  regulations  (Chapters 
Natural  Resources  (NR)  400,  406.  407, 


'  This  is  not  a  determinalion  ihat  WDNR  could 
not  possibly  demonstrate  jurisdiction  over  sources 
within  the  exterior  boundaries  of  Indian 
reservations  in  Wisconsin!  However,  no  such 
showing  has  been  made. 

'Tribes  may  also  have  inherent  sovereigir 
authority  to  regulate  air  pollutants  from  sources  on 
tribal  lands. 
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41  9.  410, 436.  438.  439,  484,  490.  and 
41 4,  Wisconsin  Administrative  Code) 
SI  bstantially  meet  the  requirements  of 
4(  CFR  part  70.  including:  §  §  70.2  and 
7(  .3  with  respect  to  appUcability;  §  70.5 
'  w  th  respect  to  applicatipn  forms, 
c(  mpleteness  requirements,  and  criteria 
fo  r  defining  insignificant  activities; 
§  ( 70.4.  70.5,  and  70.6  with  respect  to 
p<  nnit  content  (including  operational 
fl(  xibility);  §  §  70.7  and  70.8  with 
re  spect  to  permit  processing 
re  quirements  (including  minor  permit 
msdifications  and  public  participation); 
ar  d  §  70.11  with  respect  to  enforcement 
ai  thority. 

There  are  two  references  in 
V\  isconsin's  regulations  which 
in  correctly  cite  the  program's 
c(  mpliance  certification  requirements. 
T  le  reference  in  section  NR 
4(  7.09(4)(a)3.c..  Wisconsin 
A  Iministrative  Code  (s.NR 
4(  7.09(4)(a)3.c..  Wis.  Adm.  Code)  to 
s.  JR  439.03(7)  is  incorrect.  The  correct 
re  erence  is  s.NR  439.03(8).  The 
re  erence  in  s.NR  439.03(l)(c).  Wis. 
Ai  Im.  Code,  to  s.NR  439.03(7)  is 
in  correct.  The  correct  reference  is  s.NR 
4o  9.03(8).  WDNR  is  aware  of  these 
in  :orrect  citations  and  is  planning  to 
CO  rrect  them. 

For  a  detailed  analysis  of  Wisconsin's 
pijogram  submittal,  please  refer  to  the 
T«  chnical  Support  Document  (TSD)  for 
th  s  proposed  action,  which  is  available 
in  the  docket  at  the  address  noted 
al  Bve.  The  TSD  shows  that  all  operating 
p«  rmits  program  requirements  of  title  V 
of  the  Act,  40  CFR  part  70,  and  relevant 
gn  idance  were  met  by  Wisconsin's 
su  }mittal,  with  the  exception  of  those 
re  (uirements  described  in  subpart  II.B. 
b€  ow. 

3.  Permit  Fee  Demonstration 

kVisconsin's  operating  permits 
pj  3gram  fee  schedule  is  established  in 
se  :tion  144.399,  Wisconsin  Statutes  (s. 
1^  4.399,  Wis.  Stats.),  and  in  Chapters 
N  UIO  and  438,  Wis.  Adm.  Code. 
W  sconsin's  fee  schedule  is  based  on  the 
pi  jsumptive  minimum  program  cost 
es  ablished  in  40  CFR  70.9,  and  exceeds 
th  i  presumptive  minimum  because  the 
St  ite  charges  fees  for  more  pollutants 
th  m  those  included  in  the  40  CFR  70.2 
d€  finition  of  "regulated  pollutant  (for 
pr  jsumptive  fee  calculation)".  In  fiscal 
ye  ir  1995,  WDNR  estimates  the  dollar 
pe  r  ton  fee  to  be  $30.18  (assuming  a  3% 
in  :rcase  in  the  Consumer  Price  Index). 
Ui  ing  the  presumptive  minimum 
m  idel,  the  presumptive  cost  of  the 
pr  }gram  in  fiscal  year  1995  is 
Sa  ,201.717.  WDNR's  estimated  fees  for 
fis  :al  year  1995  is  $8,435,612. 

'he  EPA's  approval  of  Wisconsin's 
fei  schedule  does  not  extend  to  fees 


collected  pursuant  to  s.l44.399(2)(am]. 
Wis.  Stats,  and  s.NR  410.04(4),  Wis. 
Adm.  Code.  These  provisions  allow 
WDNR  to  collect  emissions  fees  from 
utilities  with  affected  units  under 
section  404  of  the  Act  during  the  years 
1995  through  1999.  40  CFR  70.9(b)(4) 
provides  that,  for  1995  through  1999,  no 
fee  for  purposes  of  title  V  shall  be 
required  to  be  paid  with  respect  to 
emissions  from  any  affected  unit  under 
section  404  of  the  Act. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  for  Section  112 
Implementation 

Wisconsin  has  demonstrated  in  its 
title  V  program  submittal  adequate  legal 
authority  to  implement  and  enforce  all 
section  112  toxics  requirements  through 
the  title  V  permit.  This  legal  authority 
is  contained  in  Wisconsin's  enabling 
legislation  and  in  regulatory  provisions 
that  define  "applicable  requirements" 
and  provide  that  the  permit  must 
incorporate  all  applicable  requirements. 
The  EPA  has  determined  that  this  legal 
authority  is  sufficient  to  allow 
Wisconsin  to  issue  permits  to  part  70 
sources  that  assure  compliance  with  all 
section  112  requirements. 

EPA  is  interpreting  the  above  legal 
authority  to  mean  that  Wisconsin  is  able 
to  carry  out  all  section  112  activities  for 
part  70  sources.  For  further  rationale  on 
this  interpretation,  please  refer  to  the 
TSD  for  this  proposed  action. 

6.  Implementation  of  Section  112(g) 
Upon  Program  Approval 

As  a  condition  of  approval  of  the  part 
70  program,  Wisconsin  is  required  to 
implement  section  112(g)  of  the  Act 
from  the  effective  date  of  the  part  70 
program.  Imposition  of  case-by-case 
determinations  of  Maximum  Achievable 
Control  Technology  or  offsets  under 
section  112(g)  will  require  the  use  of  a 
mechanism  for  establishing  federally 
enforceable  restrictions  on  a  source- 
specific  basis.  The  EPA  is  proposing  to 
approve  Wisconsin's  preconstruction 
permitting  program  found  in  Chapters 
406  and  408,  Wis.  Adni.  Code,  under  the 
authority  of  title  V  and  part  70  solely  for 
the  purpose  of  implementing  section 
112(g)  during  the  transition  period 
between  title  V  approval  and  adoption 
of  a  State  rule  implementing  EPA's 
section  112(g)  regulations.  The  EPA 
believes  this  approval  is  necessary  so 
that  Wisconsin  has  a  mechanism  in 
place  to  establish  federally  enforceable 
restrictions  for  section  112(g)  purposes 
from  the  date  of  part  70  approval. 
Although  section  112(1)  generally 
provides  authority  for  approval  of  State 
air  programs  to  implement  section 
112(g^,  title  V  and  section  112(g) 
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provide  authority  for  this  limited 
approval  because  of  the  direct  linkage 
between  the  implementation  of  section 
112(g)  and  title  V.  The  scope  of  this 
approval  is  narrowly  limited  to  section 
112(g)  and  does  not  confer  or  imply 
approval  for  piirposes  of  any  other 
provision  under  the  Act,  for  example, 
section  110.  If  Wisconsin  does  not  wish 
to  implement  section  112(g)  through  its 
preconstruction  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists,  EPA 
may,  in  the  final  action  on  Wisconsin's 
part  70  program,  approve  the  alternative 
instead. 

This  approval  is  for  an  interim  period 
only,  imtil  such  time  as  the  State  adopts 
regulations  consistent  with  any 
regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly, 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
112(g)  regulations  so  that  Wisconsin, 
acting  expeditiously,  will  be  able  to 
adopt  regulations  consistent  with  the 
section  112(g)  regulations.  The  EPA  is 
proposing  here  to  limit  the  duration  of 
this  approval  to  18  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations.  Comment  is  solicited  on 
whether  18  months  is  an  appropriate 
period,  considering  Wisconsin's 
procedures  for  adoption  of  regulations, 
c.  Program  for  Straight  Delegation  of 
Section  112  Standards 

Requirements  for  operating  permits 
program  approval,  specified  in  40  CFR 
70.4(b).  also  address  section  112{1){5) 
requirements  for  approval  of  a  program 
for  delegation  of  sectiim  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
part  70  801UC8S.  Section  112(1)(S) 
requires  that  the  State's  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
copipUance  schedule,  which  are  also 
requirements  imder  part  70. 

Therefore,  EPA  is  also  proposing  to 
grant  approval  imder  section  112(1)(5) 
and  40  CFR  63.91  of  Wisconsin's 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  the  Federal  standards 
as  promulgated.  Because  Wisconsin  has 
the  authority  uinder  s.l44.394(12).  Wis. 
Stats.,  to  include  any  conditions  in  an 
operating  permit  that  are  applicable  to 
a  source  under  the  Act  {including 
section  112  requirements),  EPA 
proposes  to  approve  the  delegation  of 
section  112  standards  through  automatic 
delegation.  The  details  of  this  delegation 
mechanism  will  be  set  forth  in  a 
Memorandum  of  Agreement  between 
Wisconsin  and  EPA.  This  program 
applies  to  both  existing  and  future 


standards,  but  is  limited  to  sources 
covered  by  the  part  70  program. 
d.  Implementation  of  Title  IV 
Wisconsin's  operating  permits 
program  contains  adequate  authority  to 
issue  permits  which  include  the 
requirements  of  the  title  IV  Acid  Rain 
Program.  The  WDNR  also  committed  in 
the  program  submittal  to  adopting  and 
submitting  to  EPA  by  January  1. 1995. 
a  program  implementing  the  Add  Rain 
Program. 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  title  V  operating  permits 
program  submitted  by  the  State  of 
Wisconsin  on  January  27, 1994.  This 
interim  approval  of  Wisconsin's 
operating  permits  program  applies  to  all 
title  V  sources,  with'the  exception  of 
sources  on  Indian  lands  and  source 
categories  described  in  the  source 
category  limited  interim  approval  below 
(following  B.8.).  Non-major  stationary 
sources  that  may  be  required  to  obtain 
a  title  V  operating  permit  are  currently 
exempted  from  the  program  under  40 
CFR  70.3.  Wisconsin's  operating  permits 
program  for  non-tiUe  V  sources  has  been 
submitted  as  a  revision  to  Wisconsin's 
State  Implementation  Plan  and  is 
currently  under  EPA  review. 

If  interim  approval  of  Wisconsin's 
title  V  operating  permits  program  is 
promulgated,  the  State  must  make  the 
following  changes  to  receive  full 
approval: 

1.  Revise  Wisconsin's  operating 
permit  program  regulations  to  provide 
for  criminal  fines  against  any  person 
who  knowingly  makes  any  false 
material  statement,  representation,  or 
certification  in  a  permit  application. 
This  provision  is  required  by  40  CFR 
70.11(a)(3)(iii).  The  June  21. 1993. 
memorandum  included  in  the  Attorney 
General's  opinion  states  that 
s.l44.426(2)(a).  Wis.  Stats.,  does  not 
penali2e  a  person  who  knowingly 
submits  false  information  because  the 
statutes  do  not  require  the  submittal  of 
accurate  information  to  obtain  a  permit 
However,  the  memorandimi  further 
explains  that  WDNR  has  the  authority  to 
promulgate  a  rule  requiring  the 
submittal  of  accurate  information. 
Section  NR  439.03(11).  Wis.  Adm.  Code, 
provides  that  all  reports  required  by  an 
operating  permit  shall  be  truthful. 
However,  there  is  no  regulatory 
provision  which  require  the 
application  submittal  itself  to  be 
tixithful. 

2.  Revise  the  following  legislation  and 
regulations  to  provide  an  application 
shield  for  "new"  and  "modified 
sources"  (as  defined  by  8S.144.30(208) 


and  (20e),  Wis.  Stats.):  s.l44.391(li,'b). 
Wis.  Stats.;  s.l44.3925{7).  Wis.  Stats.; 
s.NR  407.06(2),  Wis.  Adm.  Code;  and 
s.NR  407.08.  Wis.  Adm.  Code. 
Wisconsin's  program  does  provide  an 
application  shield  for  "existing  sources" 
(as  defined  by  s.l44.30(13).  40  CFR 
70.7(b)  requires  tiiat  the  application 
shield  must  apply  to  all  part  70  sources 
which  meet  the  appHcation  shield 
requirements. 

3.  Revise  the  following  legislation  and 
regulation  to  provide  for  operations! 
flexibihty  for  "new"  and  "modified 
sources"  (as  defined  by  ss.l44.30f  20s) 
and  (20e),  Wis.  Stats.):  s.l44.391(4ra). 
Wis.  Stats.;  and  s.NR  407.025,  Wis. 
Adm.  Code.  Wisconsin's  program  does 
pronde  for  operational  flexibility  for 
"existing  sources"  (as  defined  by 
8.144.30(13).  40  CFR  70.4(b)(12)  requires 
that  permit  flexibility  apply  to  all  pari 
70  sources. 

4.  Revise  the  appropriate  legislation 
and  regulations  to  provide  the  authority 
to  deny  a  renewal  appUcation  for  a 
source  that  is  not  in  compliance.  40  CFR 
70.6(a)(6)(i)  requires  that  any  permit 
noncomphance  is  grounds  for  denial  of 
a  permit  renewal  application.  Section 
NR  407.09(l)(f)l..  Wis.  Adm.  Code, 
states  that  the  authority  to  deny  a  permit 
renewal  application  for  noncomplianc<» 
is  contingent  upon  the  requirements  in 
S.144.3925(6),  Wis.  Stats.,  which  do  not 
cUiTentiy  provide  for  a  denial  in  such  a 
circvunstance.  Appendix  P  of 
Wisconsin's  operating  permits  program 
submittal  includes  draft  statutory 
revisions  that  are  intended  to  fijc  this 
deficiency.  The  draft  revisions  propose 
to  add  this  authority  to  s.l44.396(3)(c). 
Wis.  Stats.  Regardless  of  the  statutory 
placement  of  this  authority,  sJJR 
407.O9(l)(f)l..  Wis.  Adm.  Code,  must  be 
revised  if  necessary  to  reference  the 
correct  statutory  authority. 

5.  Revise  ss.NR  407.14(l)(b).  (c),  (d). 
and  (h).  Wis.  Adm.  Code,  to  provide  that 
if  the  conditions  specified  in  these 
provisions  are  met,  WDNR  is  required  »o 
reopen  a  permit  for  cause.  Under  the 
State's  ciurent  provisions,  reopening  a 
permit  under  these  drcumstances  is 
discretionary.  40  CFR  70.7(f)(1) 
establishes  the  conditions  under  which 
reopening  a  permit  for  cause  is 
mandatory.  However,  the  conditions  of 
SS.NR  407.14(l)(c)  and  (d).  Wis.  Adm. 
Code,  are  only  mandatory  if  they  meet 
the  3  year  requirement  under  40  CFR 
70.7(0(l)(i).  or  are  acid  rain 
requirements  under  40  CFR 
70.7(f)(l)(il). 

6.  Revise  S.NR  407.05,  Wis.  Adm. 
Code,  to  indude  the  duty  to  supplement 
or  corred  application  provisions,  as 
required  undo  40  CFR  70.5(b). 
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7.  Revise  8.144.3935(l)(a),  Wis.  Stats., 
to  provide  WDNR  the  authority  to  issue 
operating  permits  to  "new"  and 
"modified"  part  70  sources  (as  defined 
by  ss.l44.30(20s)  and  (206).  Wis.  Stats.) 
that  are  not  in  compliance.  40  CFR 
70.3(a)  requires  that  the  permitting 
agency  must  have  authority  to  issue 
permits  to  all  prt  70  sources. 

Revise  8.NR  407.05(4)(h)2.c..  Wis. 
Adm.  Code,  to  provide  that  compliance 
plan  application  requirements  for 
noncomplying  new  and  modified 
sources  include  a  narrative  description 
of  how  the  sources  vail  achieve 
compliance.  40  CFR  70.5(c)(8)(ii)(C) 
requires  this  compliance  plan 
application  requirement  for  all  part  70 
sources  that  are  not  in  compliance. 

Revise  s.NR  407.05(4)(h)3.c..  Wis. 
Adm.  Code,  to  provide  for  schedule  of 
compliance  application  requirements 
for  noncomplying  new  and  modified 
sources.  40  CFR  70.5(c){8)(iii)(C) 
requires  schedules  of  compUance  in  all 
noncomplying  part  70  source 
applications. 

Revise  s.NR  407.05(4)(h)4.,  Wis.  Adm. 
Code,  to  provide  for  progress  report 
application  requirements  for 
noncomplying  new  and  modified 
sources.  40  CFR  70.5(c)(8)(iv)  requires 
progress  report  schedules  in  all 
noncomplying  part  70  source 
applications. 

Revise  s.NR  407.09(4)(b),  Wis.  Adm. 
Code,  to  provide  for  schedule  of 
compliance  and  progress  report 
requirements  in  permits  issued  to 
noncomplying  new  and  modified 
sources.  40  CFR  70.6(c)(3)  and  (4) 
require  schedule  of  compliance  and 
progress  report  requirements  in  all  part 
70  permits  that  are  issued  to 
noncomplying  sources. 

8.  Revise  ss.NR  407.03(l)(d),  (g),  (h). 
(o),  (sj,  (sm),  and  (t).  Wis.  Adm.  Code, 
to  ensure  that  no  part  70  sources  are 
exempted  from  the  requirement  to 
obtain  an  operating  permit,  as  provided 
under  40  CFR  70.3.  SecUon  NR 
407.03(1  )(t)  potentially  exempts  certain 
part  70  sources,  and  ss.NR  407.03(l)(d), 
(g),  (h),  (o),  (s),  and  (sm)  do  not  provide 
for  adeauate  procedures  to  limit  these 
sources  potential  to  emit.  The  40  CFR 
70.2  definition  of  "major  source" 
considers  the  potential  to  emit  of  a 
source  in  determining  major  source 
status.  The  Wisconsin  permitting 
exemptions  listed  above  determine 
applicability  based  in  part  or  totally  on 
these  sources'  actual  emissions  or 
throughput,  and  the  provisions  in  s.NR 
407.03(4)  do  not  provide  an  enforceable 
mechanism  for  limiting  these  sources' 
potential  emissions  to  the  actual 
emissions  levels  or  throughput 
established  in  the  exemptions. 


WDNR  has  demonstrated  that  the 
a<  ditional  exemptions  provided  for  in 
8.NR  407.03  are  acceptable  because  they 
do  not  exempt  part  70  sources  from  the 
o  (erating  permit  program.  These 
e:  emptions  are  further  analyzed  in  the 
T  >D  for  this  proposed  action. 

To  be  eligible  Tor  interim  approval,  40 
C  -K  70.4(d)(3)(ii)  requires  that  a 
pi  ogram  provide  for  adequate  authority 
to  issue  permits  containing  all 
aj  iplicable  requirements  to  all  title  V 
s<  urces.  Due  to  the  deficiencies  outlined 
ir  7.  and  8.  above,  EPA  is  proposing  that 
V  isconsin's  operating  permit  program 
h  granted  source  category  limited 
ii  terim  approval.  See  57  FR  32270  (July 
2  .  1992).  Therefore,  EPA  is  not 
p:  oposing  to  include  "new"  and 
"i  Qodified"  part  70  sources  that  are  not 
it  compliance  (as  defined  by 
\y  isconsin's  operating  permits  program), 
ai  d  part  70  sources  covered  by  Chapter 
N  ?  407.03(l)(d).  (g).  (h),  (o),  (s),  (sm). 
ai  d  (t)  as  part  of  the  interim  approval 
o  Wisconsin's  program.  The  exclusion 
o  these  source  categories  from 
a  iproval,  however,  does  not  affect 
V\  isconsin's  obligation  to  fix  these 
d  ificiencies  in  order  to  be  eligible  for' 
fi  11  approval. 

For  the  d3ficiency  outlined  in  7. 
al  lOve,  EPA  considers  the  legislative 
dj  afting  oversight  in  the  use  of  the  term 
"(  listing  source"  in  a  maimer 
ic  consistent  with  the  definition  of  the 
te  mi  to  be  a  compelling  reason  for 
gcanting  source  category  limited  interim 
aaproval. 

JFor  the  deficiency  outlined  in  8. 
alove.  EPA  considers  the  lack  of  EPA 
gi  idance  in  developing  prohibitory 
n  les  at  the  time  Wisconsin  promulgated 
it  1  operating  permits  regulations  to  be  a 
c(  mpelling  reason  for  granting  source 
a  tegory  Umited  interim  approval.  For 
tl  e  deficiency  with  the  s.NR  407.03(l)(t) 
e:  emption,  EPA  considers  the 
a(  ditional  analysis  provided  by  WDNR 
si  owing  that  the  exemption  could 
p^  (tentiaily  exempt  title  V  sources  to  be 
a  :ompeUing  reason  for  granting  source 
c(  tegory  limited  interim  approval.  At 
ti  e  time  of  Wisconsin's  operating 
p  irmits  program  submittal,  WDNR  had 
d  ttermined  that  this  exemption  would 
ni  )t  exclude  any  title  V  sources  from  the 
n  quirement  to  obtain  an  operating 
p  irmit.  However.  WDNR  later 
d  ttermined  that  this  exemption  could 
e;  dude  title  V  sources. 

Wisconsin  has  not  requested 
a(  ditional  time  foi  issuing  initial 
o  derating  permits,  as  the  State  intends 
t(  fix  the  source  category  limited 
ii  terim  approval  deficiencies  in  time  to 
p  irmit  all  sources  within  the  3  year 
p  lase-in  period.  In  addition,  based  on 
&  timates  provided  by  WDNR.  EPA 


believes  that  only  a  small  number  of 
sources  and  a  small  amount  of 
emissions  would  be  affected  by  source 
category  limited  interim  approval.  For 
example,  WDNR  estimates  Uiat  only  2  or 
3  sources  per  year  will  be  afi'ected  by 
the  noncomplying  new  and  modified 
source  deficiency.  WDNR  is  also  not 
aware  of  any  part  70  sources  that  would 
meet  the  s.NR  407.03(l)(t)  exemption 
provisions.  For  further  information, 
refer  to  the  TSD  for  this  proposed 
action.  EPA  has  determined  that 
Wisconsin's  operating  permits  program 
can  issue  permits  to  a  sufficient  number 
of  part  70  sources,  and  can  do  so  on  a 
schedule  that  substantially  meets  the 
requirements  of  part  70. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  2  years.  During  the  interim  approval 
period,  the  State  is  protected  from 
sanctions  for  failure  to  have  a  program, 
and  EPA  is  not  obligated  to  promulgate 
a  Federal  permits  program  in  the  State. 
Permits  issued  under  a  program  with 
interim  approval  have  frill  standing  with 
respect  to  part  70,  and  the  1-year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  interim  approval,  as  does  the  3- 
year  time  period  for  processing  the 
initial  permit  applications. 

As  outlined  in  n.A.4.c.  above.  EPA  is 
also  proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
the  State'^program  for  receiving 
delegation  of  section  112  standards  that 
are  unchfmged  from  Federal  standards 
as  promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

in.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  the  State's  submittal 
and  other  information  relied  upon  for 
the  proposed  interim  approval  are 
contained  in  an  informal  docket 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  interim  approval.  The 
principal  purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the^pproval  process;  and 

(2)  To  ser\'e  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  November 
18. 1994. 
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B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysisassessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C.  603  and  604. 
Alternatively.  EPA  may  certify  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  nimiber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Operating  permit  program  approvals 
imder  section  502  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  operating  permit 
program  approval  does  not  impose  any 
new  requirements.  I  certify  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-state 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibihty  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  operating  permit 
progrsims  on  such  grounds.  Union 
Electric  Co.  v.  U.S.  EJ*.A.,  427  U.S.  246. 
256-66  (S.Ct  1976);  42  U.S.C.  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  27, 1994. 
Robert  Springer. 
Acting  Regional  Administrator. 
|FR  Doc.  94-25866  Filed  10-18-94:  8:45  am) 
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Iowa  fit)m  the  National  Priorities  List: 
Request  for  Comments. 


40CFRPart300 
(FRL-6090-1J 

National  Oil  and  Hazardous 
Substances  PoUutlon  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Intent  to  Delete  the 
Northwestern  States  Portland  Cement 
Company  (NWSPCC)  Site.  Mason  City. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Region  Vn  announces  its 
intent  to  delete  the  NWSPCC  Site, 
Mason  City,  Iowa  bom  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  the  EPA 
promulgated  pursuant  to  section  105.of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended.  The 
reason  this  action  is  being  taken  is  that 
Superfund  Remedial  Activities  have 
been  completed  and  no  further  response 
is  appropriate. 

DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before 
November  18, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Michael  J.  Sanderson,  Acting 
Director,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
Region  VII,  726  Miiuiesota  Avenue, 
Kansas  Qty,  Kansas  66101. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
\TI  public  docket,  which  is  located  in 
the  EPA's  Region  VII  office  and  is 
available  for  viewing  by  appointment 
only  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 
Requests  for  appointments  or  copies  of 
the  background  information  from  the 
Regional  public  docket  should  be 
directed  formally  to  the  EPA  Region  VII 
docket  office. 

The  address  for  the  Regional  docket 
office  is:  U.S.  Environmental  Protection 
Agency,  Region  Vn  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 

Background  information  from  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  NWSPCC  Site 
information  repository  which  is  located 
with:  Mason  City  Public  Library,  225 
2nd  SE.,  Mason  City,  L\  50401. 
FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
Roemerman,  U.S.  Environmental 
Protection  Agency.  Region  VII  726 
Minnesota  Avenue.  Kansas  Qty,  Kansas 
66101  (913) 551-7694. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents: 

I.  Introduction 

U.  NPL  Deletion  Criteria 

in.  Deletion  Procedures 

rv.  Basis  for  Intended  Site  Deletions 

L  Introduction 

The  Environmental  Protection  Agency 
(EPA).  Region  VII  announces  its  intent 
to  delete  the  NWSPCC  Site,  Mason  Qty, 


Iowa,  fitjm  the  National  Priorities  List 
(NPL),  which  constitutes  appendix  B  of 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  and  requests  comments  on  this 
proposed  deletion.  The  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Response  Fund  (Fund).  Pursuant  to 
§  300.425(e)(3)  of  the  National 
Contingency  Plan  (NCP),  any  site 
deleted  &t)m  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
conditions  at  the  site  warrant  such 
action. 

The  EPA  will  accept  comments  on 
this  stte  for  thirty  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  the  procedures  that 
the  EPA  is  using  for  this  action.  Section 
IV  discusses  how  the  site  meets  the 
deletion  criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  estabhshes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL 
In  accordance  with  40  CFR  300.425(e), 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate.  In  making  this 
determination.  EPA,  in  consultation 
with  the  State,  will  consider  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  That  responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Section  300,425{e)(2)  of  Qie  NCP 
requires  State  concurrence  before 
deleting  a  site  &t>m  the  NPL. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individuals  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management.  As  is  mentioned 
in  Section  II  of  this  document, 
§  300.425(e)(3)  of  the  NCP  makes  clear 
that  deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibiUty  for  future  Fund- 
financed  response  actions. 


52748         Federal  Register  /  Vol.  59, 


III.  Deletion  Procedures 

The  EPA  Region  Vn  will  accept  and 
evaluate  public  comments  before 
making  the  final  decision  to  delete  the 
site  from  the  NPL.  The  Agency  believes 
that  deletion  procedures  should  focus 
on  notice  and  comment  at  the  local 
level.  Comments  from  the  local 
commimity  are  likely  to  be  the  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  the  site. 

1.  The  EPA  Region  VII  has 
recommended  the  deletion  and 
prepared  the  relevant  documents. 

2.  The  State  of  Iowa  has  concurred 
with  the  deletion  decision. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete  a  notice  has 
been  published  in  local  and  community 
newspapers  and  has  been  distributed  to 
appropriate  federal,  state,  and  local 
officials  and  other  interested  parties. 
This  notice  announces  a  thirty  (30)  day 
public  comment  period  on  the  deletion 
package,  which  starts  November  3, 
1994,  and  which  will  conclude  on 
December  5, 1994. 

4.  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repository. 

The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  final  decision  to 
delete  is  made.  The  Region  will  prepare 
a  Responsiveness  Summary,  if 
necessary,  which  will  address  any 
comments  received  during  the  public 
comment  period. 

A  deletion  will  occur  after  the 
Regional  Administrator  places  a  notice 
in  the  Federal  Register.  The  NPL  will 
reflect  any  deletions  in  the  next  final 
update.  Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  Region 
VII. 

rv.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  recommending 
deletion  of  the  Northwestern  States 
Portland  Cement  Company  Site,  Mason 
City,  Iowa,  from  the  NPL. 

Northwestern  States  Portland  Cement 
Company  (NWSPCC).  owns  and 
operates  a  cement  manufacturing 
facility  on  the  north  side  of  Mason  City, 
Iowa.  The  facility  has  been  in  operation 
since  1908.  A  byproduct  of  the  cement 
manufacturing  process  since  1969  is 
cement  kiln  dust  (CKD).  The  West 
Quarry  site  (Site)  is  a  quarry  covering 
approximately  150  acres  to  a  depth  of  40 
feet  of  which  approximately  110  acres 
were  filled  vtrith  CKD  during  the  period 
of  1969-1985. 


Ill 
o 


No.  201  /  Wednesday.  October  19.  1994  /  Proposed  Rules 


A  pH  monitoring  program  of  the  water 

the  West  Quarry  was  started  in  April 
,  1974  in  response  to  a  change  in  color 
of  the  Quarry  water.  The  Quarry  water 
p!  I  rose  sharply  following  January  1976, 
in  creased  to  11.8  in  April  1976,  and 
le  /eled  of!  at  about  12.5  in  1980.  The 
in  :rease  in  pH  is  attributed  to  the 
bi  jakdown  of  the  natural  buffering 
sj  stem  which  was  sustaining  the  Quarry 
w  iter  at  a  near-neutral  pH.  In  response 
to  Quarry  dewatering  initiated  in  1987, 
ci  rrent  pH  levels  are  about  10.5. 

n  1979,  two  seeps  emerged  ftom  the 
n(  rtheastem  portion  of  the  filled  West 
Q  larry.  High  pH  water  from  the  seeps 
n<  wed  ovei-land  to  Calmus  Creek.  In 
It  84,  the  state  initiated  a  study  of 
O  Imus  Creek  and  found  pH  in  the  creek 
el  ivated  2.0  pH  units  downstream  of  the 
sesp  area.  In  April  1985,  the  state 
or  lered  NWSPCC  to  immediately  cease 
di  icharge  from  the  seep  area  to  Calmus 
Q  eek.  NWSPCC  was  also  ordered  to 
ce  ise  kiln  dust  disposal  in  the  Quarry 
an  d  to  conduct  a  hydrogeologic 
in  restigation. 

n  1969.  the  state  did  a  follow-up 
St  earn  survey  of  Calmus  Creek.  The 
15  89  Study  concluded  that  there  had 
be  en  no  improvement  in  water  quality 
sii  ice  the  1984  study.  Conclusions  from 
th }  1989  study  suggested  that  runoff 
fr(  im  the  haul  roads  and  storage  areas 
wis  contributing  to  the  water  quality 
d^radation. 

n  1992,  a  Calmus  Creek  stream  study 
Wi  s  done  to  meet  requirements  of  the 
Ni  tional  Pollutant  Discharge 
El  mination  permit  issued  by  Iowa 
Zh  partment  of  National  Resources.  The 
re  lults  of  this  study  suggested  water 
qi  ality  had  improved  with  pH  dropping 
fr(  m  10.2  in  earlier  studies  to  7.9.  The 
sti  idy  attributed  this  improvement  to 
el  mination  of  runoff  from  the  site  and 
th  i  installation  of  the  groundwater 
e>  fraction/treatment  system  installed  in 
1J85. 

n  1987.  EPA  conducted  a  Site 
In  ipection  of  the  NWSPCi  Site  and, 
ba  sed  on  the  fijidings  of  this 
in  /estigation,  the  Site  was  scored  with 
th  J  Hazard  Ranking  System  (HRS)  for 
pc  ssible  inclusion  on  the  National 
Pi  orities  List  (NPL).  Based  on  the  site 
ch  aracterization  completed  under  the 
di  -ection  of  EPA.  an  HRS  package  for 
th ;  Site  resulted  in  a  score  of  57.80. 
Tl  is  score  was  based  on  the  impact  to 
gr  )undwater  and  direct  human  contact. 
Tie  Site  was  proposed  for  the  National 
Pi  ority  List  (NPL),  in  June  of  1988  (53 
PI  23988).  The  Site  was  added  to  the 
N  'L  in  August  of  1990  (55  FR  35501). 

The  RI/FS  field  work  and  data 
CO  lection  activities  began  in  August 
1£  38  with  the  final  report  submitted  in 
M  irch  1990.  The  investigation 


demonstrated  that  significant  impact  to 
groimdwater  outside  the  Site  boundaries 
had  not  occurred. 

The  U.  S.  Public  Health  Service 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  conducted  a 
draft  Health  Assessment  for  the 
NWSPCC  Site.  They  concluded  that  the 
Site  is  of  potential  health  concern 
because  of  the  potential  risk  to  human 
health  resulting  from  possible  exposure 
to  hazardous  substances  at 
concentrations  that  may  result  in 
adverse  health  effects. 

A  final  Record  of  Decision  (ROD),  was 
executed  in  June  1990  by  the  EPA  with 
concurrence  by  EDNR.  The  selected 
response  action  addressed  the  principal 
threats  of  surface  water  and 
groundwater  contamination  and  the 
source  of  contamination — the  cement 
kiln  dust.  The  selected  remedy 
consisted  of  the  following  actions. 

•  Dewatering  of  the  Site  which 
contained  high  pH  water,  acid- 
neutralization  and  discharge  to  Calmus 
Creek. 

•  Construction  of  a  permanent  drain 
system  in  the  dewatered  Site  to  collect 
precipitation  runoff  and  groundwater 
inflow  to  the  quarry. 

•  Placement  of  an  engineered  clay 
cap  over  the  area  of  the  Site  filled  with 
cement  kiln  dust  to  minimize 
infiltration  through  the  kiln  dust. 

•  Installation  of  bedrock  dewatering 
wells  to  collect  contaminated 
groundwater  beneath  the  Site,  prevent 
migration  of  contaminated  groundwater 
from  the  Site  and  maintain  groundwater 
levels  below  the  kiln  dust. 

•  Treatment  of  contaminated  water  to 
meet  IDNR/NPDES  discharge  permit 
limits  with  dischai^ge  to  Cahnus  Creek. 

•  Assurances  that  the  dewatering 
system  will  be  operated  in  perpetuity  to 
maintain  isolation  of  water  from  the 
waste  kiln  dust  and  collect  and  treat  any 
contaminated  water  which  is  generated. 

A  Consent  Decree  was  signed  in  June 
1990  which  outlined  the  performance 
criteria  to  be  met  by  implementing  the 
approved  remedial  action  alternative  as 
well  as  the  reporting  and  scheduling 
requirements  of  the  remedial  design  and 
construction  activities.  The  final 
Remedial  Design  and  Remedial  Action 
Work  Plans  were  completed  in  June 
1992. 

The  EPA  in  consultation  with  the 
State  of  Iowa,  has  determined  that  all 
fund-financed  response  activities  under 
CERCLA  nt  the  NWSPCC  Site,  Mason 
City,  Iowa,  have  been  completed  and 
that  no  further  response  is  necessary. 
Therefore,  it  is  proposed  to  delete  the 
Site  ftt)m  the  NPL. 
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Dated:  September  26, 1994. 
William  Rice, 

Acting  Regiona]  Administrator,  Region  VU. 
[FR  Doc.  94-25869  Filed  10-18-94;  8:45  am) 
BHXINQ  CODE  6S0&-SO-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43CFRPart11 

RIN  1090-AA29 

Natural  ?^esource  Damage 
Assessments 

AGENCY:  Department  of  the  Interior. 

ACTION:  Advanc^iotice  of  proposed 
rulemaking. 

SUMMARY:  The  Department  of  the 
Interior  is  initiating  a  biennial  review  of 
the  regulations  for  assessing  natural 
resource  damages  resulting  torn  a 
discharge  of  oil  into  navigable  waters 
under  the  Clean  Water  Act  or  a  release 
of  a  hazardous  substance  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  The  regulations  provide  procedures 
that  Federal,  State,  and  Indian  tribe 
natural  resource  trustees  may  use  to 
obtain  compensation  from  potentially 
responsible  parties  for  injuries  to 
natural  resources.  The  regulations 
provide  an  administrative  process  for 
conducting  assessments  as  well  as  two 
types  of  technical  procedures  for  the 
actual  determination  of  injuries  and 
damages.  "Tyj>e  A"  procedures  are 
standard  procedures  for  simplified 
assessments  requiring  minimal  field 
observation  in  cases  of  minor  discharges 
or  releases  in  certain  environments. 
"Type  B"  procedures  are  site-specific 
procedures  for  detailed  assessments  in 
other  cases.  This  advance  notice  sohcits 
comment  on  how  the  administrative 
process  and  all  but  one  of  the  type  B 
procedures  should  be  revised. 

DATES:  Comments  will  be  accepted 
through  January  17. 1995. 

ADDRESSES:  Comments  should  be  sent  in 
duplicate  to  the  Office  of  Environmental 
Policy  and  Compliance.  ATTN:  NRDA 
Rule — Biennial  Review.  Room  2340. 
Department  of  the  Interior.  1849  C  Street 
NW..  Washington,  DC  20240,  telephone: 
(202)  208-3301  (regular  business  hours 
7:45  a.m.  to  4:15  p.m. ..Monday  through 
Friday). 

FOR  FURTHER  INFORMATKm  CONTACT: 
Stephen  F.  Specht  at  (202)  208-3301,  or 
SSPECHT@IOS.DOI.GOV  on  Internet. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  organized  as  follows: 

I.  Statutory  Provisions 

II.  Overview  of  the  Department's  Natural 

Resource  Damage  Assessment 
Regulations 

A.  Preassessment  Phase 

B.  Assessment  Plan  Phase 
C  Assessment  Phase 

D.  Post-Assessment  Phase 

III.  Related  Rulemakings 

FV.  Potential  Topics  for  Review 
A.  Administrative  Process 
B. Injury 

C.  Ecxtnomics 

D.  Legal  Topics 

E.  Restoration,  Rehabilitation. 
Replacement,  and/or  Arquisition  of 
Equivalent  Resources 

I.  Statutory  Provisions 

This  notice  announces  the 
commencement  of  a  review  of 
regulations  for  assessing  natural 
resource  damages  imder  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.C.  9601  et  seq.) 
(CERCLA)  and  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1251  et  seq.) 
(CWA).  Under  CERCLA.  certain 
categories  of  potentially  responsible 
parties  (PRPs)  are  Uable  for  natural 
resource  damages  resulting  from  a 
release  of  a  hazardous  substance. 
CERCLA  sec.  107(a).  Natxiral  resource 
damages  are  monetary  compensation  for 
injury  to,  destruction  of,  or  loss  of 
natural  resources.  CERCLA  sec. 
107(a)(4)(C).  CWA  creates  similar 
liability  for  natural  resoiurce  damages 
resulting  from  discharges  of  oil  into 
navigable  waters.  CWA  sec.  311(f). 

Only  designated  natural  resource 
trustees  may  recover  natural  resource 
damages.  CWA  recognizes  the  authority 
of  Federal  and  State  officials  to  serve  as 
natural  resource  trustees.  CERCLA 
recognizes  the  authority  of  Federal  and 
State  officials  as  well  as  Indian  tribes  to 
act  as  natural  resource  trustees.  CERCLA 
defines  "State"  to  include: 

The  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  United  States  Virgin 
Islands,  the  Conunonwealth  of  the  Northern 
Marianas,  and  any  other  territory  or 
possession  over  which  the  United  States  has 
jurisdiction.  CERCLA  sec.  101(27). 

Damages  may  be  recovered  for  those 
natural  resource  injuries  that  are  not 
fully  remedied  by  response  actions  as 
well  as  public  economic  values  lost 
from  the  date  of  the  discharge  or  release 
until  the  resources  have  fully  recovered. 
All  sums  recovered  in  compensation  for 
natural  resource  injuries  must  be  used 
to  restore,  rehabilitate,  replace,  or 
acquire  the  equivalent  of  the  injured 
natural  resources.  CERCLA  sec. 


107(f)(1).  Trustee  officials  may  also 
recover  the  reasonable  costs  of  assessing 
natural  resource  damages. 

CERCLA  requires  the  promulgation  of 
regulations  for  the  assessment  of  natural 
resource  damages  resulting  either  from 
a  discharge  of  oil  into  navigable  waters 
under  CWA  or  irom  a  release  of  a 
hazardous  substance  under  CERCLA. 
CERCLA  sec.  301(c)(1).  These 
regulations  are  to  identify  the  "best 
available"  procedures  for  assessing 
natural  resource  damages.  CERCLA  sec. 
301(c)(2).  CERCLA  requires  that  the 
natural  resource  damage  assessment 
regulations  include  two  types  of 
assessment  procedures.  "Type  A" 
procedures  are  "standard  procedures  for 
simplified  assessments  requiring 
minimal  field  observation."  CERCLA 
sec.  301(c)(2)(A).  "Type  B  '  procedures 
are  "alternative  protocols  for  conducting 
assessments  in  individual  cases." 
CERCLA  sec.  301(c)(2)(B).  Assessments 
performed  by  Federal  and  State  trustee 
officials  in  accordance  with  the  natural 
resource  damage  assessment  regulations 
receive  a  rebuttable  presumption  in 
court.  CERCLA  sec.  107(f)(2)(C).  The 
promulgation  of  these  regulations  was 
delegated  to  the  Department  of  the 
Interior  (the  Department).  E.0. 12316.  as 
amended  by  E.0. 12580. 

The  natural  resource  damage 
provisions  of  CWA  were  amended  by 
the  Oil  Pollution  Act  (33  U.S.C.  2701  et 
seq.)  (OPA).  The  authority  to  sue  for 
natural  resource  damages  resulting  from 
discharges  of  oil  into  navigable  waters 
was  extended  to  not  only  Federal  and 
State  natural  resource  trustees  but  also 
Indian  tribe  and  foreign  natural  resource 
trustees.  OPA  also  authorized  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  to  develop  new 
natural  resource  damage  assessment 
regulations  for  discharges  of  oil  into 
navigable  waters.  The  Department  is 
coordinating  its  rulemakings  with 
NOAA  to  ensure,  to  the  maximum 
extent  appropriate,  that  consistent 
processes  are  established  for  assessing 
natural  resource  damages  under 
CERCLA  and  OPA. 

OPA  provides  that  any  rule  in  effect 
under  a  law  replaced  by  OPA  will 
continue  in  effect  until  superseded. 
OPA  sec.  6001(b).  In  particular,  Senate 
committee  report  language  makes  it 
clear  that  "(tjhe  existing  Interior 
Department  rules  •  *  •  may  be  used 
with  a  rebuttable  presumption  in  the 
interim"  until  NOAA  promulgates  new 
regulations.  S.  Rep.  No.  101-94, 101st 
Cong.,  1st  Sess.  15  (1990).  Therefore, 
until  NOAA  promulgates  its  regulations, 
the  Department's  regulations  may  be 
used  to  obtain  a  rebuttable  presiunption 


92750        Federal  Register  /  Vol. 


for  natural  resource  damage  assessments 
under  OPA. 

The  Department's  natural  resource 
damage  assessment  regulations  must  be 
reviewed,  and  revised  as  appropriate, 
every  two  years.  CERCLA  sec.  301(c)(3). 
The  regulations  provide  an 
administrative  process  for  conducting 
assessments  as  well  as  technical  type  A 
and  type  B  procedures  for  the  actual 
determination  of  injuries  and  damages. 
The  purpose  of  this  advance  notice  is  to 
announce  the  beginning  of  the  biennial 
review  of  the  administrative  process  and 
all  but  one  of  the  type  B  procedures. 

II.  Overview  of  the  Dqiartment's 
Natural  Resoarce  Damage  Assessment 
Regulations 

The  Department  has  published 
various  final  rules  for  the  assessment  of 
natxiral  resource  damages:  51  FR  27674 
(Aug.  1, 1986);  52  FR  9042  (March  20. 
1987);  53  FR  5166  (F*.  22, 1988);  and 
53  FR  9769  (March  25, 1988).  These 
rulemakings  are  codified  in  the  Code  of 
Federal  Re^gulations  at  43  CFR  part  11. 
The  Department  also  recently  published 
a  final  rule  revising  the  administrative 
process  and  the  type  B  procedures  that 
has  not  yet  been  codified  in  the  Code  of 
Federal  Regulations.  59  FR  14261 
(March  25. 1994). 

The  Department's  natural  resource 
damage  assessment  regulations  provide 
an  administrative  process  for 
conducting  assessments,  llie 
administrative  process  consists  of  four 
phases:  The  Preassessment  Phase,  the 
Assessment  Plan  Phase,  the  Assessment 
Phase,  and  the  Post- Assessment  Phase. 
The  regulaUoDS  also  provide  technical 
t)rpe  A  and  type  B  procedures  to  be  used 
during  the  Assessment  Phase  for  the 
actual  determination  of  injuries  and 
damages. 

During  this  biennial  review,  the 
Department  intends  to  examine  all 
aspects  of  the  Preassessment  Phase, 
Assessment  Plan  Phase,  and  Post- 
Assessment  Phase,  as  well  as  all  but  one 
of  the  type  B  procedures  available  for 
use  during  the  Assessment  Phase.  The 
Department  is  providing  the  following 
brief  summary  of  its  existing  regulations 
to  assist  commenters.  Commenters 
should  consult  43  CFR  part  11  and  59 
FR  14261  to  obtain  more  detailed 
information  about  the  administrative 
process  and  type  B  proceduces. 

A.  Preassessment  Phase 

The  Preassessment  Phase  covers  the 
activities  that  precede  the  actual 
assessment.  Upon  detecting  or  receiving 
notification  of  a  discharge  or  release, 
trustee  officials  decide  whether  further 
assessment  actions  are  warranted.  The 
Department's  regulations  provide  a 


n  imber  of  criteria  to  assist  trustee 
o  ficials  in  making  this  decision.  The 
ti  Listee  officials'  decision  is  docimiented 
ii  the  Preassessment  Screen 
D  ^termination.  For  more  information  on 
U  e  Preassessment  Phase,  see  subpart  B 

0  43  CFR  part  11.  as  amended  by  59  FR 

1  1281. 

B  Assessment  Plan  Phase 

If  trustee  officials  decide  during  the 
P  eassessment  Phase  that  the  criteria  for 
c(  mtinuing  an  assessment  have  been 
n  Bt,  they  then  enter  the  Assessment 
P  an  Phase.  The  Assessment  Plan  Phase 
ii  eludes  various  notification  and 
c(  ordination  activities.  The 
D  ipartment's  regulations  provide 
g  idance  on  coordination  among  trustee 
o:  ficials.  including  selection  of  a  "lead 
ai  thorized  official"  to  act  as  an 
a(  ministrative  point  of  contact.  Trustee 

0  ficials  are  also  required  to  notify  the 
P  IPs  of  their  intent  to  perform  an 

at  sessment. 

During  the  Assessment  Plan  Phase, 
trustee  officials  also  prepare  a  written 
Assessment  Plan  describing  the 
pi  ocedures,  type  A.  type  B,  or  both,  that 
w  11  be  used  to  determine  injury  and 
di  mages.  The  Assessment  Plan  is 
di  signed  to  focus  and  organize  the 
as  sessment,  which  helps  ensure  that 

01  ly  reasonable  assessment  costs  are 
in  [nirred.  The  Assessment  Plan  is 

stj  bject  to  public  review  and  comment 
F<  r  more  information  on  the 
A  isessment  Plan  Phase,  see  subpart  C  of 
4;  CFR  part  11,  as  amended  by  59  FR 
1^  281-83. 

C  Assessment  Phase 

Sluing  the  Assessment  Phase,  the 
w  >rk  described  in  the  Assessment  Plan 
is  conducted.  The  work  consists  of  three 
st*ps:  Injury  Determination; 
"  tantification;  and  Damage 
itermination.  In  Injury  Determination, 
stee  officials  determine  whether  any 
natural  resources  have  been  injured  and 
whether  there  is  a  pathway  of  exposure 
'tween  the  site  of  the  discharge  or 
lease  and  the  injured  resources.  If 
istee  officials  determine  that  resources 
h^ve  been  injured  and  that  a  pathway  of 
e3<posure  exists,  they  proceed  to  the 
lantification  step, 
during  Quantification,  trustee 
icials  quantify  the  extent  of  the 
;ource  injuries  by  measuring  the 
reduction  from  baseline  conditions. 
"I  aseline"  conditions  are  the 
CO  nditions  that  would  have  existed  had 
thp  discharge  or  release  not  occurred. 
Resources  perform  functions  for  humans 
and  for  other  resources,  such  as 
pi  svision  of  a  food  source,  flood 
CO  ntrol,  or  provision  of  recreational 
oj  portunities.  These  functions  are 


known  as  "services."  Reductions  from 
baseline  conditions  can  be  measured  by 
evaluating  the  change  in  the  level  of 
services  provided  by  the  injured 
resources. 

Finally,  in  Damage  Determination, 
trustee  officials  calculate  the  monetary 
compensation  to  be  sought  as  damages 
for  the  quantified  natural  resource 
injuries.  The  basic  measure  of  damages 
is  the  cost  of  restoring,  rehabilitating, 
replacing,  and/or  acquiring  the 
equivalent  of  the  injured  resources.  The 
Department's  regulations  also  allow  for 
an  additional  component  of  damages. 
Trustee  officials  have  the  discretion  to 
assess  damages  for  the  economic  value 
of  the  services  lost  by  the  public  from 
the  date  of  the  discharge  or  release  until 
completion  of  restoration,  rehabilitation, 
replacement,  and/ or  acquisition  of 
equivalent  resources.  ^ 

This  value  is  known  as  "compensable 
value." 

When  a  type  A  procedure  is  utilized, 
trustee  officials  perform  Injury 
Determination,  Quantification,  and 
Damage  Determination  through  the  use 
of  a  standardized  procedure  involving 
minimal  field  work.  The  Department  is 
developing  different  type  A  procedures 
for  different  environments  in  stages. 
Only  one  type  A  procedure  has  l»en 
included  in  the  regulations  to  date.  That 
type  A  procedure  incorporates  a 
computer  model  to  perform  Injury 
Determination,  Quantification,  and 
Damage  Determination  for  minor 
discharges  or  releases  in  coastal  or 
marine  environments.  The  computer 
model  is  known  as  the  Natural  Resource 
Damage  Assessment  Model  for  Coastal 
and  Marine  Environments  (NRDAM/ 
CME).  For  more  information  on  use  of 
a  type  A  procedure  during  the 
Assessment  Phase,  see  subpart  D  of  43 
CFR  part  11.  There  are  two  ongoing 
rulemakings  concerning  t)rpe  A 
procedures.  The  Department  is  revising 
the  NRDAM/CME  in  compliance  with  a 
court  order  and  the  statutory  biennial 
review  reqmrement.  Tlie  Department  is 
also  developing  a  new  type  A  computer 
model  for  use  in  Great  L^es 
environments.  Therefore,  the 
Department  does  not  intend  to  address 
the  content  of  the  type  A  procedures 
during  this  review. 

When  a  tjrpe  A  procedure  is  not 
applicable,  trustee  officials  use  type  B 
procedures  instead  of  a  type  A 
procedure.  In  some  cases,  trustee 
officials  may  also  use  type  B  procedures 
to  supplement  damages  calculated 
through  use  of  an  applicable  type  A 
procedure.  When  type  B  procedures  are 
utilized,  trustee  officials  perform  Injtuy 
Determination,  Quantification,  and 
Damage  Determination  through  the  use 
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of  site-specific  studies.  The 
Department's  regulations  divide  natural 
resources  into  five  categories:  surface 
water,  ground  water,  air.  geologic,  and 
biological  resources.  Specific  definitions 
of  injury  are  provided  for  each  of  these 
categories.  The  regulations  provide 
guidance  on  the  selection  of  testing  and 
sampling  methodologies  to  determine 
whether  an  injury  has  occurred  and 
whether  a  pathway  of  exposure  exists. 
The  regulations  also  provide  guidance 
on  measuring  the  change  in  baseline 
conditions  during  Quantification. 

During  the  Damage  Determination 
step  of  an  assessment  incorporating  type 
B  procedures,  trustee  officials  identify 
and  consider  a  reasonable  number  of 
possible  alternatives  for  restoring, 
rehabilitating,  replacing,  and/or 
acquiring  the  equivalent  of  the  injured 
resources.  Trustee  officials  select  one  of 
the  possible  alternatives  based  on 
several  factors.  The  trustee  officials 
document  their  decisions  in  a 
Restoration  and  Compensation 
Determination  Plan,  which  is  part  of  dbe 
overall  Assessment  Plan  and,  thus, 
subject  to  public  review  and  comment 

Once  trustee  officials  have  selected  a 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  alternative,  they 
select  one  or  more  of  the  type  B  cost- 
estimating  methodologies  listed  in  the 
regulations.  The  selected  methodologies 
are  used  to  estimate  the  cost  of 
implementing  the  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  alternative.  This  estimated 
cost  is  the  basic  measure  of  damages. 
Trustee  officials  also  have  the  discretion 
to  include  compensable  value  in  their 
damage  claim.  Compensable  value  is 
calculated  by  applying  one  or  more  of 
the  type  B  economic  valuation 
methodologies  listed  in  the  regulations. 
For  more  information  on  use  oi  type  B 
procedures  during  the  Assessment 
Phase,  see  subpart  E  of  43  CFR  part  11. 
as  amended  by  59  FR  14283-87. 

D.  Post-Assessment  Phase 

The  Department's  regulations  cover 
the  entire  process  that  trustee  officials 
need  to  follow  if  they  file  a  lawsuit  and 
expect  to  obtain  a  rebuttable 
presumption.  Trustee  officials  have  the 
authority  to  settle  their  damage  claims 
at  any  time  during  the  administrative 
process.  However,  if  the  trustee  officials 
do  not  setUe  with  the  PRPs  by  the  end 
of  the  Assessment  Phase,  then  trustee 
officials  prepare  a  Report  of  Assessment 
detailing  the  results  of  the  Assessment 
Phase.  Trustee  officials  present  the 
Report  of  Assessment  to  the  PRPs  along 
with  a  demand  Cor  damages  and 
assessment  costs.  If  a  PRP  does  not  agree 
to  pay  within  60  days,  the  trustee 


officials  may  file  suit  Federal  and  Stale 
trustee  officials  receive  a  rebuttable 
presumption  of  correctness  for 
assessments  performed  in  accordance 
with  the  PreMsessment  Phase. 
Assessment  Plan  Phase,  Assessment 
Phase,  and  Post-Assessment  Phase 
procedures  set  forth  in  the  regulations. 
Once  damages  have  been  awarded  or 
settlement  has  been  reached,  trustee 
officials  establish  an  account  for  the 
recovered  damages  and  prepare  a 
Restoration  Plan  for  use  of  the  funds. 
When  type  B  procedures  are  used,  the 
post-assessment  Restoration  Plan  is 
based  on  the  restoration,  rehabilitation, 
replao^nent.  and/or  acquisition 
alternative  selected  in  the  Restoration 
and  Compensation  Determination  Plan 
during  the  Assessment  Phase.  For  more 
information  on  the  Post-Assessmoit 
Phase,  see  subpart  F  of  43  CFR  part  11. 
as  amended  by  59  FR  14287. 

III.  Related  Rulemakings 

There  are  several  ongoing  natural 
resource  damage  assessment 
rulemakings  other  than  this  biennial 
review.  State  of  Ohio  v.  United  States 
Departmeat  of  the  Interior  (Ohio  v. 
Interioii  remanded  portions  of  the 
administrative  process  and  the  type  B 
procedures.  880  F.2d  432  (D.C  Cir. 
1989).  On  March  25, 1994.  the 
Department  published  a  final  rule  that 
addressed  all  but  one  a^aed  of  the 
remand.  59  FR  14261.  The  March  25. 
1994,  final  rule  did  not  address  the 
assessment  of  lost  nonuse  values. 

There  are  two  potential  types  of 
compensable  values  associated  with 
natural  resource  injuries:  Lost  use 
values  and  lost  nonuse  values.  Use 
values  are  derived  through  activities 
such  as  hiking  or  fishing.  Nonuse  values 
are  not  dependent  on  use  of  a  resource 
and  include  the  value  of  knowing  th«t 
the  resource  exists  and  knowing  that  a 
resource  will  be  available  for  future 
generations.  The  only  method  available 
for  the  express  purpose  of  estimating 
lost  nonuse  values  is  the  contingent 
valuation  methodology  (CV).  On  May  4, 
1994.  the  Department  published  a  notice 
of  proposed  rulemaking  addressing  CV 
as  a  type  B  procedure  for  estimating  lost 
nonuse  values.  59  FR  23097.  The 
conunent  period  on  the  notice  closed  on 
October  7. 1994.  59  FR  32175  (June  22. 
1994).  The  Department  does  not  intend 
to  address  the  assessment  of  lost  nonuse 
values  durinc  this  review. 

State  ofC^orado  v.  United  States 
Department  of  the  /nterior  remanded  the 
type  A  procedvue  for  coast^  and  marine 
environments.  880  F.2d  481  (D.C  Cir. 
1989).  Ilie  Department  intends  to 
publish  a  proposed  rule  to  revise  the 
NRDAXf/CME  later  this  month. 


The  Department  has  begun  the 
development  of  an  additional  type  A 
procedure  for  use  in  Great  Lakes 
environments.  This  type  A  procedure 
uses  a  computer  mocbel  known  as  the 
Natural  Resource  Damage  .Assessment 
Model  for  Great  Lakes  Environments 
(NRDAM/GLE).  Tbe  Department 
published  a  proposed  rule  on  August  8. 
1994.  59  FR  40319-  The  Department 
does  not  intend  to  address  the  content 
of  the  type  A  procedures  during  this 
biennial  review. 

Also,  on  January  7, 1994.  NOAA 
published  a  proposed  rule  for  assessing 
natural  resource  damages  resulting  from 
oil  discharges  into  navigable  waters 
under  OPA.  59  FR  1062.  The  comment 
period  on  NOAA's  proposed  rule  closed 
on  October  7,  1994.  59  FR  32148  (June 
22. 1994). 

IV.  Potential  Topics  for  Reiriew 

During  this  rulemaking,  the 
Department  will  be  considering  ways  of 
revising  the  administrative  process  and 
the  type  B  procedures  to  reflect  both 
experience  to  date  in  the  use  of  the 
regulations  as  well  as  scientific  and 
technical  advances.  The  Department 
solicits  comment  on  all  aspects  of  the 
admiiustrative  process  and  the  tjpe  B 
procedures,  other  than  the  assessment  of 
loet  nonuse  values.  Based  on  the 
comments  received  and  its  own 
analysis,  the  Department  will  develop  a 
proposed  rule  to  rex'ise  the  regulations. 
The  Department  has  already  received 
numerous  comments  on  the 
administrative  process  and  type  B 
procedures  over  the  last  lew  years.  One 
source  of  comments  has  been  State 
briefings  on  use  of  the  regulations.  The 
Department  has  provided  these  briefings 
to  State  trustee  officials  at  their  request. 
Another  source  of  comments  has  been 
telephone  calls  bxna  individuals 
requesting  technical  assistance  in  the 
application  of  the  regulations  to 
particular  cases.  Also,  in  the  course  of 
revising  the  regulations  to  comply  with 
Ohio  V.  Interior,  the  Department 
received  numerous  comments  that  were 
beyond  the  scope  of  that  rulemaking.  As 
indicated  during  the  Qfuo  v.  Interior 
rulemaking,  the  Department  has 
included  a  discussicm  of  all  of  those 
comm«its  in  this  notice.  See  59  FR 
14266. 

The  following  discussion  is  intended 
neither  as  an  exhaustive  treatment  of  all 
possible  t<^ics  for  review  nor  as  a 
definitive  indication  of  the 
Department's  position.  Instead,  the 
discussion  is  simply  provided  as  an  aid 
in  generating  further  information  and 
analysis.  Cc^imentcrs  are  encouraged  to 
provide  comments  not  only  on  the 
topics  discussed  in  this  notice  but  also 
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on  any  other  topics  relating  to  the 
administrative  process  or  type  B 
procedures  that  they  deem  appropriate. 

During  this  biennial  review,  the 
Department  will  also  examine  the 
relationship  between  its  CERCLA 
damage  assessment  regulations  and  the 
OPA  damage  assessment  regulations 
being  developed  by  NOAA.  The 
Department  will  consider  ways  of 
clarifying  the  applicability  of  its 
regulations  versus  NOAA's  regulations. 
In  this  regard,  the  Department  solicits 
comment  on  what  provisions,  if  any,  its 
regulations  should  continue  tojnake  for 
assessing  damages  from  oil  discharges. 
The  Department  will  also  coordinate 
with  NOAA  to  ensure  the  greatest 
consistency  appropriate  between  the 
two  sets  of  regulations.  The  Department 
has  noted  in  the  following  discussion 
certain  areas  where  NOAA  has  proposed 
an  approach  that  differs  from  that 
currently  taken  in  the  Department's 
regulations.  The  Department  solicits 
comment  on  whether  the  Department's 
regulations  should  be  revised  to  follow 
the  approach  proposed  by  NOAA  in 
areas  of  difference. 

A.  Administrative  Process 

1.  Streamlining 

One  frequent  comment  has  been  that 
the  Department's  regulations  are  "too 
wordy  "  and  "not  in  plain  English." 
Many  commenters  have  indicated  that 
the  administrative  process  is  too 
complicated  and  needs  to  be 
streamlined.  NOAA's  proposed  OPA 
rule  provides  for  an  "Expedited  Damage 
Assessment"  based  on  "limited,  focused 
studies  in  order  to  facilitate  restoration 
as  soon  as  possible."  59  FR  1177. 

Given  the  wide  variety  of  activities 
Involved  in  assessing  damages,  the 
number  of  legal,  scientific,  and 
economic  issues  involved  in  damage 
assessments,  and  the  broad  range  of 
possible  types  of  natural  resource 
damage  cases,  a  certain  level  of  intricacy 
is  unavoidable  in  the  regulations. 
However,  the  administrative  process 
and  type  B  procedures  were  designed  to 
provide  trustee  officials  with  the 
flexibility  to  tailor  the  scope  and  level 
of  detail  of  an  assessment  to  meet  the 
needs  of  the  particular  case.  Trustee  " 
officials  choose  from  a  menu  of 
available  type  B  procedures,  using  only 
those  procedures  and  assessing  only 
those  injuries  and  losses  that  they  deem 
appropriate  and  adjusting  the  level  of 
documentation  accordingly.  The 
regulations  allow  both  for  the 
performance  of  a  limited  niunber  of 
short-term  studies  in  a  simple  case 
involving  the  release  of  a  single 
substance  affecting  a  single  resource,  as 


w  ell  as  the  performance  of  nimierous, 
1<  ng-term  studies  in  a  complex  case  of 
a  release  of  multiple  substances 
a  fecting  multiple  resources. 

Nevertheless,  the  IDepartment  aims  to 
n  ake  the  regulations  as  clear  and 
si  raightforward  as  possible.  Therefore, 
tl  e  Department  solicits  comment  on 
s  lecific  aspects  of  the  administrative 
p  ocess  that  commenters  consider 
u  iduly  burdensome  or  complicated. 

2,  Preassessment  Phase  ' 

Several  commenters  requested 
a<  ditional  guidance  on  the  conduct  of 
p  eassessment  activities.  NOAA  has 
di  iveloped  a  draft  guidance  document 
01 1  preassessment  activities  under  OPA. 
Sue  59  FR  1065.   , 

The  Department's  regulations  already 
CI  ntain  some  guidance  on 
pi  eassessment  activities.  See  43  CFR 
§!  11.20-11.25.  The  Department  notes 
tl  at  developing  guidance  requires 
bj  lancing  increased  predictability 
a(  ainst  reduced  flexibility  to  respond  to 
tl  B  unique  features  of  the  broad  range 
o  potential  natural  resource  damage 
c  ses.  Thus,  there  is  a  limit  to  the  level 

0  specificity  that  can  be  appropriately 
pi  ovided  in  the  regulations.  With  this  in 
m  nd,  the  Department  solicits  comment 
o:  specific  aspects  of  the  Preassessment 
P  ase  that  warrant  additional  guidance. 
T  le  Department  also  solicits  comment 

01  whether  the  guidance  should  be 

in  corporated  in  the  regulations  or  in  a 
s€  }arate  guidance  document. 

Some  commenters  questioned 
w  lether  a  preassessment  screen  should 
b(  required  when  a  type  A  procedure  is 
u!  ed.  During  the  preassessment  screen, 
tr  istee  officials  determine  whether  the 
d;  icharge  or  release  is  covered  by  CWA 
01  CERCLA  and  whether  they  have  a 
re  isonable  probability  of  making  a 
St  ccessful  claim  before  expending 
ef  brts  to  carry  out  a  damage  assessment. 
S<  e  43  CFR  11.23(b).  This  determination 
a{  pears  to  be  relevant  regardless  of  the 
substantive  assessment  methods 
ul  timately  used.  Moreover,  the 
d)  termination  whether  to  use  a  type  A 
pi  ocedure,  type  B  procedures,  or  both  is 
n«  t  made  until  the  Assessment  Plan 
P  ase,  which  fellows  the  performance 

0  the  preassessment  screen.  See  43  CFR 
1'  .33.  The  Department  soUcits  comment 
oi  ways  to  reduce  the  burden  of  the 

pi  eassessment  screen  while  at  the  same 

til  ne  ensuring  that  trustee  officials 

a(  equately  consider  the  appropriateness 

01  pursuing  a  damage  claim  before 
pi  oceeding  with  ei&er  a  type  A 

pi  acedure,  type  B  procedures,  or  both. 

3.  Coordination  With  Other  Agencies 

A  number  of  commenters  requested 
a(  ditional  guidance  on  coordination 


among  trustee  agencies  and  between 
trustee  agencies  and  response  agencies. 
Commenters  raised  questions  about  the 
lead  authorized  official.  Some 
commenters  sought  clarification  of  the 
role  of  the  lead  authorized  official. 
Others  requested  a  prohibition  against 
the  designation  of  a  trustee  official  who 
is  also  a  PRP  as  lead  authorized  official. 

Suggestions  for  improved 
coordination  between  trustee  and 
response  activities  included:  restricting 
the  time  allowed  to  conduct  an 
assessment  in  order  to  avoid  potential 
.  conflicts  with  settlement  negotiations 
between  response  agencies  and  PRPs; 
requiring  trustee  officials  to  participate 
in  the  remedial  planning  process; 
requiring  response  agencies  to 
coordinate  with  trustee  officials;  and 
authorizing  the  On-Scene  Coordinator  to 
contact  just  one  Federal  trustee  agency 
and  one  State  trustee  agency  and 
requiring  that  the  contacted  trustee 
agencies  notify  all  other  trustee 
agencies. 

The  Department's  regulations  already 
provide  some  guidance  on  trustee 
coordination.  See  43  CFR  11.32(a)(1). 
The  regulations  also  include  discussions 
of  coordination  with  response  agencies. 
43  CFR  11.23(f)  and  11.31(a)(3).  The 
Department  intends  to  take  a  close  look 
at  these  coordination  provisions  during 
the  biennial  review.  The  Department 
encourages  commenters  to  provide 
suggestions  on  ways  of  improving 
coordination  among  trustee  agencies 
and  between  trustee  and  response 
activities. 

NOAA's  proposed  OPA  rule  includes 
a  model  memorandum  of  understanding 
designed  to  facilitate  trustee 
coordination.  See  59  FR  1185.  Several 
States  have  been  working  to  ensure 
better  interagency  coordination.  Also,  as 
part  of  the  recent  National  Performance 
Review  designed  to  streamline 
government  operations,  the  Department 
developed  a  number  of 
recommendations  concerning  the 
improvement  of  trustee  coordination  for 
natural  resource  damage  assessments. 
The  Department  intends  to  examine 
these  efforts  to  see  what  lessons  can  be 
learned. 

4.  Public  and  PRP  Participation 

Several  commenters  voiced  opinions 
about  the  opportimity  for  public  and 
PRP  participation  in  the  assessment 
process.  Some  commenters  thought  that 
additional  opportimities  for  public 
input  were  necessary  while  others 
stated  that  the  existing  opportunities  for 
public  participation  were  excessive. 
Several  commenters  thought  that  the 
Department  should  encourage  earlier 
involvement  of  PRPs  in  assessments  lo 
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avoid  duplication  of  effort.  NOAA's 
proposed  OPA  rule  includes  a  model 
memorandum  of  understanding  for 
trustee  officials  and  PRPs  to  use  when 
conducting  joint  assessments.  59  FR 
1187. 

With  regard  to  public  participation, 
the  Department's  regulations  require 
that  the  public  be  given  an  opportunity 
to  review  and  comment  on  the 
Assessment  Plan,  including  the 
Restoration  and  Compensation 
Determination  Plan,  as  well  as  the  post- 
assessment  Restoration  Plan.  See  43 
CFR  11.32(c),  11.81(d)(2).  and  11.93(a). 
as  amended  by  59  FR  14283.  and  14287. 

With  regard  to  PRP  participation,  the 
Department's  regulations  require  that 
trustee  officials  provide  PRPs  with  a 
Notice  of  Intent  to  Perform  an 
Assessment  before  beginning  an 
assessment  and  invite  the  participation 
of  the  PRPs.  See  43  CFR  11.32(a)(2),  as 
amended  by  59  FR  14282.  Trustee 
officials  are  also  required  to  make  the 
Assessment  Plan  available  to  PRPs  for 
review  and  comment.  See  43  CFR 
11.32(c).  Finally,  trustee  officials  are 
authorized  to  allow  PRPs  to  perform 
assessment  work.  See  43  CFR  11.32(d). 

Determining  the  appropriate  level  of 
public  and  PRP  participation  in  the 
natural  resource  damage  assessment 
process  requires  balancing  the  interests 
of  the  public,  the  PRPs,  and  the  trustee 
officials.  The  Department  solicits 
comment  on  whether  the  regulations 
strike  the  appropriate  balance  and.  if 
not.  how  the  relations  could  be 
revised  to  strike  a  more  appropriate 
balance. 

5.  Optional  Nature  of  Regulations 

The  Department's  regulations  are  not 
mandatory  but  must  be  followed  in 
order  to  obtain  a  rebuttable 
presumption.  43  CFR  11.10.  Some 
commenters  have  questioned  the 
decision  to  make  the  regulations 
optional  For  example,  one  commenter 
suggested  that  Federal  trustee  agencies 
be  required  to  use  the  regulations  unless 
all  affected  trustees  agree  otherwise.  The 
Department  solicits  additional  comment 
on  whether  to  requu^  trustee  officials  to 
use  the  regulations  when  they  pursue  a 
claim  for  natural  resource  damages 
under  CERCLA. 

6.  Settlement  Procedures 

Several  commenters  have  requested 
that  the  regulations  address  settlement 
procedures.  For  example,  when  trustee 
officials  use  type  B  procedures,  they 
must  develop  a  preliminary  estimate  of 
damages  to  help  scope  the  range  of  work 
appropriate  during  the  Assessment 
Phase.  See  43  CFR  11.35(a),  as  amended 
by  59  FR  14282.  Some  commenters  have 


suggested  that  trustee  officials  be 
encouraged  to  use  the  preliminary 
estimate  of  damages  to  initiate 
settlement  discussions.  Other 
commenters  have  suggested  that  tnistee 
officials  be  encouraged  to  perform 
separate  assessments  for  each  affected 
resoiut»  to  facilitate  settlement. 
NOAA's  proposed  OPA  rule  includes 
guidance  on  setUement  procedures.  59 
FR1171. 

The  Department  strongly  supports 
and  encourages  the  use  of  the 
regulations  as  a  framework  for 
negotiated  resolutions  of  natural 
resource  damage  claims.  The 
Department  is  concerned  that 
establishment  of  specific  settlement 
procedures  in  the  regulations  might 
unduly  restrict  the  flexibility  of 
negotiating  parties.  However,  the 
Department  solicits  comment  on  the 
need  for  and  possible  nature  of 
settlement  guidance. 

7.  Assessment  Plan 

There  have  been  several  comments 
about  the  Assessment  PlaiL  The 
regulations  require  trustee  officials  to 
develop  a  quality  assurance  and  quality 
conti-ol  (QA/QC)  plan  that  satisfies  the 
requirements  listed  in  guidance 
developed  by  the  Environmental 
Protection  Agency  (EPA),  if  that 
guidance  is  apphcable.  See  43  CFR 
11.31(c)(2),  as  amended  by  59  FR  14281. 
Some  commenters  thought  that  the 
reference  to  EPA  guidance  was 
inappropriate. 

Ine  Department  notes  that  EPA's  QA/ 
QC  guidance  is  a  well-established 
standard.  Moreover,  the  Department's 
regulations  provide  that  EPA  guidance 
need  only  be  followed  if  applicable.  The 
Department  solicits  comment  on 
specific  areas  of  concern  with  EPA's 
QA/QC  guidance. 

Some  commenters  questioned 
whether  the  requireme.nt  that  the 
Assessment  Plan  include  infonnatioo  (» 
sampling  size,  design,  and  location  and 
estimated  recovery  period  was 
necessary.  One  commenter  stated  that 
the  Assessment  Plan  should  include  a 
summary  of  the  nature  and  extent  of 
contamination  to  ensure  that  the 
approach  used  to  assess  damages  is 
commensurate  with  the  potential  impact 
on  resources. 

The  purpose  of  the  Assessment  Plan 
is  to  provide  the  pubhc  with  a 
description  of,  and  to  organize,  the  work 
that  will  be  performed  during  the 
Assessment  Phase.  Inclusion  of 
information  about  sampling  size,  design, 
and  location  and  estimated  recovery 
periods  seems  appropriate  to  fulfill  that 
purpose.  On  the  other  hand,  since  a 
natiu'al  resource  damage  assessment 


focuses  on  the  actual  injuries  to 
resources  rather  than  the  level  of 
chemical  present,  inclusion  of 
information  about  the  nature  and  extent 
of  contamination  may  not  be  essential 
However,  the  Department  solicits 
additional  comment  on  the  appropriate 
scope  and  level  of  detail  of  the 
Assessment  Plan. 

Several  commenters  stated  that  the 
Department  should  take  precautions  to 
ensure  that  trustee  officials  do  not 
undertake  basic  research  when 
performing  damage  assessments.  These 
commenters  suggested  that  the 
Department  provide  a  list  of  sources  of 
existing  scientific  data  and  prohibit 
trustee  officials  from  performing  new 
research  imless  there  are  no  existing 
data  regarding  the  effect  of  the 
particular  substance  on  the  particular 
natural  resources  involved. 

The  Department  agrees  that  trustee 
officials  should  not  undertake 
unnecessary  basic  research  and  one  of 
the  purposes  of  requiring  a  pubUcly 
available  Assessment  Plan  is  to  protect 
against  such  research.  A  master  list  of 
existing  data  sources  across  the  full 
range  of  potentially  affected  resources 
would  be  costly  and  time-consuming  to 
compile,  virtually  impossible  to  keep  up 
to  date,  and  might  also  stifle 
development  of  new  approaches. 
However,  the  Department  solicits 
comment  on  alternative  ways  of 
guarding  against  the  performance  of 
urmecessarj'  basic  research. 

8.  Post-Assessment  Phase 

Several  comment^s  sought  additional 
guidance  on  post-assessment  activities. 
The  Department's  regulations  already 
provide  some  guidance  on  post- 
assessment  activities.  See  43  CFR  11.90- 
11.93.  as  amended  by  59  FR  14287.  "nie 
Department  notes  that  developing 
guidance  requires  balancing  increased 
predictability  against  redu<»d  flexibility 
to  respond  to  the  unique  features  of  the 
bn>ad  range  of  potential  natural  resource 
damage  cases.  Thus,  there  is  a  limit  to 
the  level  of  spedficily  that  can  be 
appropriately  provided  in  the 
regulations.  With  this  in  mind,  the 
Department  soUcits  comment  on 
specific  aspects  of  the  Post-assessment 
Phase  that  warrant  additional  guidance. 
The  Department  also  solicits  comment 
on  whether  the  guidance  should  be 
incorporated  in  the  regulations  or  in  a 
separate  guidance  document 

Commenters  have  sought  additional 
clarification  of  the  requirements  related 
to  the  establishment  of  a  restoration 
account  for  recovered  damages.  One 
commenter  thought  that  the  regulations 
should  require  trustee  officiais  to  hold 
any  collected  damages  in  interest- 
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bearing  accounts.  Other  commenters 
have  asked  whether  joint  damage 
recoveries  by  co-trustee  agencies  can  be 
placed  in  a  single  restoration  account. 
Trustee  oCBcials'  authority  to  open 
various  forms  of  accounts  is  determined 
by  applicable  Fedecd,  State,  and  tribal 
fiscal  law.  Therefore,  although  nothing 
in  the  Department's  regulations  prevents 
trustee  officials  from  placing  damage 
recoveries  in  an  interest-bearing 
account,  the  regulations  do  not  require 
trustee  officials  to  do  so.  Instead,  the 
regulations  provide  that  when  trustee 
officials  do  not  have  the  authority  to 
place  damage  recoveries  in  an  interest- 
bearing  account,  they  should  adjust 
their  damage  claim  to  account  for 
inflation.  43  CFR  ll.g2(b).  as  amended 
by  59  FR 14287.  Also,  the  regulations 
neither  prohibit  nor  require  the  opening 
of  joint  accounts.  The  Department 
solicits  comment  on  whether  additional 
clarification  of  the  appropriate  form  of 
restoration  accounts  should  be 
provided. 

9.  Assessment  Costs 

Many  commenters  sought  additional 
clarification  on  the  scope  of  recoverable 
assessment  costs.  CERCLA  provides  that 
trustee  officials  may  only  recover 
"reasonable"  assessment  costs.  CERCLA 
sec.  107(f)(1).  The  Department's 
.  regulations  include  a  definition  of 
"reasonable  cost."  See  43  CFR  ll.l4(ee). 
Among  other  things,  this  definition 
requires  that  the  anticipated  cost  of  the 
assessment  be  expected  to  be  less  than 
the  anticipated  damage  amount.  Some 
commenters  have  stated  that  this 
definition  should  be  revised  so  that  the 
reasonableness  of  assessment  costs  is 
determined  by  comparing  the  cost  of 
each  component  of  the  assessment  to 
the  anticipated  damages  to  be 
determined  by  that  component.  NOAA's 
proposed  OPA  rule  defines  "reasonable 
cost  of  an  assessment"  as  those  costs 
incurred  in  performing  an  assessment  in 
accordance  with  the  OPA  rule.  59  FR 
1169.  The  Department  sohdts  comment 
on  whether  any  revision  of  its  definition 
of  "reasonable  cost"  is  appropriate. 

The  Department's  regulations  provide 
tKat  trustee  officials  may  recover  the 
"reasonable  and  necessary"  costs  of  an 
assessment.  See  43  CFR  11.15(a)(3)(ii), 
as  amended  by  59  FR  14281.  Some 
commenters  have  questioned  whether 
this  provision  would  require  trustee 
officials  to  demonstrate  not  only  that 
their  assessment  costs  were  reasonable 
but  also  that  they  were  necessary.  These 
commenters  noted  that  CERCLA  merely 
requires  trustee  officials  to  demonstrate 
that  their  assessment  costs  were 
reasonable. 


The  reference  to  "necessary" 
( ssessment  costs  was  not  intended  to 
1  equire  trustee  officials  to  make  an 
I  dditional  demonstration  beyond  that 
1  equired  by  CERCLA.  Therefore,  the 
Department  is  considering  deleting  the 
feference  to  "necessary"  assessment 
4osts. 

;  The  Department's  regulations  provide 
Examples  of  recoverable  assessment 
Costs.  See  43  CFR  11.15(a)(3)(ii),  as 
amended  by  59  FR  14281.  Some 
qommenters  have  suggested  that  the 
regulations  be  amended  to  include  a  list 
<^f  specific  practices  that  would  render 
6  ssessment  costs  unreasonable.  The 
I  tepartment  questions  whether  addition 
qf  such  a  list  would  be  workable  or 
necessary. 

'  Several  commenters  questioned 
whether  attorneys'  fees  were  recoverable 
a  ssessment  costs.  The  Department 
l  elieves  that  trustee  officials  will 
flBnerally  need  the  assistance  of  an 
ijiterdisciplinary  team  of  experts  when 
ijerforming  natural  resource  damage 
assessments.  The  regulations  do  not 

i strict  recoverable  assessment  costs  to 
e  expenses  of  particular  types  of 
ofessionals.  The  Department's 
regulations  provide  that  recoverable 
;sessment  costs  are  "limited  to  those 
sts  incurred  or  anticipated  by  the 
ithorized  official  for,  and  specifically 
locable  to,  site-specific  efforts  taken  in 
^e  assessment  of  damages."  43  CFR 
l|l.60(d)(2).  Therefore,  if  attorneys  are 
involved  in  work  specifically  allocable 
t^  an  assessment,  the  resulting 
attorneys'  fees  are  recoverable  as 
assessment  costs  under  the  regulations. 
Tlie  Department  solicits  comment  on 
whether  additional  guidance  on  the 
r  (coverability  of  attorneys'  fees  is 
V  arranted. 

£ . Injury 

.  Some  commenters  have  indicated  that 
t]  le  injury  definitions  contained  in  the 
E  apartment's  regulations  should  be 
r  ilaxed.  Several  commenters  thought 
tiat  trustee  officials  should  be  allowed 
to  document  injury  by  measuring  the 
n  ere  presence  of  the  oil  or  hazardous 
81  ibstance  in  a  natural  resource.  Other 
ctmmenters  have  felt  that  the 
EJepartment  should  allow  injury  to  be 
d  xumented  through  a  risk  analysis. 

On  the  other  hand,  some  commenters 
h  jve  advocated  the  development  of 
n  ore  restrictive  injury  definitions. 
S  sveral  commenters  have  contended 
tl  lat  trustee  officials  should  be  required 
t<  link  the  specific  substance  found  in 
a  natural  resource  to  that  of  the 
d  scharge  or  release  in  question.  Other 
c  immenters  have  suggested  that  injuries 
s  lould  be  limited  to  lost  public  uses  of 
tl  e  natural  resoiux%s. 


The  regulations  establish  acceptance 
criteria  for  the  development  of 
biological  injury  definitions.  43  CFR 
11.62(f)(2).  Some  commenters  have 
stated  that  these  criteria  should  be 
applied  not  only  when  a  new  injury 
definition  is  developed  but  also  each 
time  trustee  officials  document 
incident-specific  injuries  under  existing 
injury  definitions.  Others  felt  that  the 
acceptance  criteria  should  be  applied  to 
each  hazardous  substance  for  which  a 
particular  biological  injury  definition 
was  to  apply. 

NOAA  nas  proposed  standards  for 
determining  injury  imder  OPA  that 
differ  from  those  in  the  Department's 
regulations.  See  59  FR  1178-1180. 

The  Department  intends  to  carefully 
examine  the  type  B  standards  and 
methods  for  determining  injury  during 
this  review.  The  Department  encourages 
commenters  to  provide  suggestions  on 
injury  determination  and  quantification. 

C  Economics 

1.  Compensable  Value 

Several'commenters  sought 
clarification  on  the  economic  values 
that  are  included  in  compensable  value. 
Some  commenters  questioned  when  lost 
economic  rent  constitutes  a 
compensable  value.  The  Department's 
regulations  provide  that  compensable 
value  includes  "any  economic  rent 
accruing  to  a  private  party  because  the 
Federal  or  State  agency  or  Indian  tribe 
does  not  charge  a  fee  or  price  for  the  use 
of  the  resources."  43  CFR  11.83(c)(1).  as 
amended  by  59  FR  14286.  The 
Department's  regulations  also  provide 
that  compensable  value  includes 
changes  in  consumer  surplus.  Some 
commenters  requested  clarification  of 
what  constituted  consumer  surplus.  The 
Department  solicits  comment  on 
whether  the  regulations  should  provide 
additional  guidance  on  the  assessment 
of  damages  for  lost  economic  rent  and 
consumer  surplus. 

A  couple  of  commenters  stated  that 
compensable  value  should  include  not 
only  the  value  of  services  lost  to 
humans  but  also  the  value  of  services 
lost  to  other  resources  as  a  result  of  the 
injuries.  Under  the  Department's 
regulations,  trustee  officials  may 
consider  not  only  the  reduction  in 
services  to  humans  but  also  the 
reduction  in  services  to  other  resources 
when  selecting  appropriate  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  measures  and  estimating 
their  costs.  However,  compensable 
value  may  be  calculated  only  for  the 
resource  services  lost  to  the  public 
pending  completion  of  restoration, 
rehabilitation,  replacement,  and/or 
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acquisition  of  equivalent  resources.  See 
43  CFR  11.83(c)(1),  as  amended  by  59 
FR  14286.  The  Department  notes  that 
compensable  value  does  account 
indirectly  for  certain  services  lost  to 
other  resources.  For  example, 
compensable  value  for  lost  fishing 
opportunities  may  reflect  the  results  of 
food  web  losses.  If  commenters  think 
that  additional  values  should  be 
included  in  compensable  value,  they 
should  specify  the  values  of  interest, 
explain  the  legal  basis  for  including 
such  values,  and  provide  specific 
suggestions  on  how  those  values  should 
be  measured. 

The  Department's  regulations  provide 
that  in  assessments  where  the  scope  of 
economic  analysis  is  at  the  State  level, 
only  the  compensable  value  to  the  State 
should  be  counted.  43  CFR  11.84(h)(3), 
as  amended  by  59  FR  14287.  Several 
commenters  suggested  that  this 
provision  be  revised  to  allow  State 
trustee  officials  to  assess  and  recover 
compensable  value  for  all  individuals, 
not  just  those  within  the  State.  The 
Department  solicits  comment  on  the 
appropriate  scopo  of  economic  analysis 
for  all  trustee  officials. 

2.  Guidance  on  Methodologies 

There  were  numerous  requests  for    . 
additional  guidance  on  implementation 
of  the  cost-estimating  and  valuation 
methodologies  listed  in  the  regulations. 
With  regard  to  cost-estimating 
methodologies,  some  commenters  have 
stated  that  the  guidance  provided  on  the 
incorporation  of  uncertainty  into  cost 
estimates  is  inadequate.  See  43  CFR 
§  11.84(d).  as  amended  by  59  FR  14286- 
87.  Other  commenters  requested 
additional  guidance  on  selection  and 
lise  of  cost-estimating  methodologies. 

With  regard  to  valuation 
methodologies,  commenters  raised 
concerns  about  the  possibility  of  double 
counting  if  a  hedonic  pricing 
methodology  is  used.  One  commenter 
noted  that  the  regulations  state.  "When 
regional  travel  cost  models  exist,  they 
may  be  used  if  appropriate."  43  CFR 
11.83(c)(2)(iv),  as  amended  by  59  FR 
14286.  This  commenter  stated  that  this 
statement  incorrectly  implied  that 
regional  cost  models  were  more 
appropriate  than  other  models.  Another 
commenter  stated  that  use  of  the  travel 
cost  methodology  should  not  be  allowed 
because  the  results  of  a  travel  cost 
model  can  be  skewed  by  the  actions  of 
one  unusually  avid  traveler. 

The  Department  solicits  comment  on 
the  need  for  and  possible  content  of 
guidance  on  implementation  of  cost- 
estimating  methodologies.  The 
Department  also  solicits  comment  on 
the  need  for  and  possible  content  of 


guidance  on  implementation  of 
methodologies  for  valuing  lost  use 
values.  Commenters  should  restrict  their 
remarks  to  the  calculation  of  lost  use 
values,  because,  as  noted  above,  the 
Department  is  addressing  the  estimation 
of  lost  nonuse  values  in  a  separate 
rulemaking.  See  59  FR  23097. 

3.  Willingness  to  Accept 

Several  commenters  suggested  that 
trustee  officials  be  allowed  to  calculate 
compensable  value  by  estimating  the 
minimum  amount  of  money  an 
individual  would  require  once  an  injury 
occurred  in  order  to  be  as  well  off  as 
before  the  injury  occurred  (willingness 
to  accept).  The  Department  agrees  that, 
since  natural  resources  are  held  in  trust 
for  the  pubUc,  willingness  to  accept  is 
the  correct  theoretical  measure  of 
compensable  value.  However,  because 
of  the  practical  difficulties  entailed  in 
reliably  measuring  wiUingness  to 
accept,  the  Department's  regulations 
require  the  use  of  methodologies  that 
measure  the  amount  of  money  an 
individual  would  be  willing  to  pay  to 
prevent  a  natural  resource  injury 
(willingness  to  pay).  43  CFR  11.83(c)(2). 
as  amended  by  59  FR  14286.  The 
Etepartment  solicits  comment  on 
whether  reliable  methods  exist  for 
measuring  willingness  to  accept.  The 
Department  also  solicits  comment  on 
the  conditions  under  which  willingness 
to  accept  rather  than  willingness  to  pay 
would,  in  theory,  resuU  in  significantly 
different  estimates  of  compensable 
value. 

4.  Discount  Rate 

The  Department's  regulations  provide 
that  trustee  officials  should  discount  the 
value  of  future  costs  and  losses  using 
the  discount  rate  specified  in  the  Office 
of  Management  and  Budget  Circular  A- 
94  (OMB  Circular  A-94).  dated  March 
27, 1972,  which  was  ten  percent.  43 
CFR  11.84(e)(2).  OMB  Circular  A-94  has 
been  revised.  The  current  version,  dated 
October  29. 1992.  indicates  that  the 
discount  rate  for  public  investment  is  7 
percent. 

The  Etepartment  is  soliciting  comment 
on  whether  use  of  a  seven  percent 
discount  rate  (the  current  value  in 
Circular  A-94)  is  appropriate  or 
whether  trustee  officials  should  be 
allowed  to  use  a  different  discount  rate. 
A  possible  alternative  discount  rate  for 
future  public  losses  of  natural  resources 
is  the  consumer  rate  of  time  preference, 
which  is  the  rate  of  interest  at  which  an 
individual  would  be  indifferent  l)etween 
consuming  goods  now  and  postponing 
consumption  to  a  later  date.  Interest 
rates  on  investments  with  Uttle  or  no 
default  risk,  such  as  U.S.  Treasury 


bonds,  provide  an  estimate  of  the 
consumer  rate  of  time  preference.  The 
Department  solicits  comment  on 
whether  trustee  officials  should  be 
allowed  to  use  a  discount  rate  based  on 
the  U.S.  Treasury  borrowing  rate  on 
marketable  securities  with  maturities 
comparable  to  the  period  over  which 
future  losses  will  occur.  Such  an 
approach  would  be  consistent  with  that 
proposed  by  NOAA  under  OPA.  See  59 
FR  1184.  Information  on  U.S.  Treasury 
borrowing  rates  on  marketable  securities 
is  provided  in  Appendix  C  of  OMB 
Circular  A-94. 

5.  Cost-Effectiveness 

The  Department's  regulations  define 
"cost-effectiveness"  to  mean  that  "when 
two  or  more  activities  provide  the  same 
or  a  similar  level  of  benefits,  the  least 
costly  activity  providing  that  level  of 
benefits  will  be  selected.  ■  43  CFR 
§  11.14(j).  Commenters  have  expressed 
confusion  over  the  difference  between 
cost  effectiveness  and  maximization  of 
net  benefits.  Consideration  of  cost 
effectiveness  involves  comparing 
activities  that  provide  the  same  or  a 
similar  level  of  benefits.  In  contrast, 
consideration  of  net  benefits  can  be 
used  to  compare  activities  that  provide 
substantially  different  levels  of  benefits. 

Another  commenter  stated  that  the 
definition  of  "cost-effectiveness"  should 
be  changed  to  delete  the  reference  to 
"similar"  levels  of  benefits,  in  order  to 
ensure  full  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of 
equivalent  resources. 

Use  of  the  phrase  "same  or  similar" 
was  not  intended  to  force  trustee 
officials  into  using  methods  that 
produce  lower  benefits.  Instead,  the 
term  merely  reflects  the  fact  that  in  the 
damage  assessment  context  trustee 
officials  will  often  be  comparing 
methods  that  do  not  produce  exactly  the 
same  benefits. 

The  Department  solicits  comment  on 
whether  additional  clarification  is 
warranted. 

D.  Legal  Topics 

1.  Judicial  Renew 

One  significant  area  of  discussion  has 
been  judicial  review  of  damage 
assessments.  CERCLA  provides  that  any 
determination  or  assessment  of  damages 
performed  "in  accordance  with"  the 
natural  resource  damage  assessment 
regulations  "shall  have  the  force  and 
effect  of  a  rebuttable  presumption  on 
behalf  of  the  trustee."  CERCLA  sec. 
107(f)(2)(C).  This  provision  is 
incorporated  into  the  Department's 
regulations  without  further  clarification. 
See  43  CFR  §  11.91(c).  Commenters  ha\^ 
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asked  the  Department  to  define  the  term 
"rebuttable  presumption"  and  clarify 
when  and  to  which  aspects  of  the 
assessment  the  rebuttable  presumption 
applies.  Some  conunenters  have 
questioned  whether  the  phrase  "in 
accordance  with"  the  regulations  allows 
trustee  oHlcials  to  obtain  a  rebuttable 
presumption  for  any  portion  of  an 
assessment  that  complies  with  the 
regulations  or  whether  it  restricts  the 
rebuttable  presumption  to  those 
assessments  that  follow  all  portions  of 
the  regulations. 

The  Department's  regulations  provide 
both  an  administrative  process  for 
development  and  review  of 
documentation  as  well  as  a  range  of 
alternative  methodologies  for  the  actual 
determination  of  injuries  and  damages. 
The  Department  believes  that  in  order  to 
obtain  a  rebuttable  presumption,  a 
trustee  official  must  follow  the  entire" 
administrative  process  set  forth  in  the 
regulations.  If  the  trustee  official  has 
followed  the  administrative  process,  the 
rebuttable  presumption  attaches  to  those 
components  of  the  damage  claim  that 
were  calculated  through  the  appropriate 
use  of  any  of  the  methodologies 
described  in  the  regulations.  However, 
trustee  officials  are  not  required  to  use 
all  of  the  Usted  methodologies  in  order 
to  obtain  a  rebuttable  presumption.  The 
Department  solicits  comment  on  this 
interpretation  and  on  whether 
additional  clarification  of  the  efl^ect  of 
the  rebuttable  presumption  is 
warranted. 

There  have  been  comments  about 
whether  judicial  review  of  an 
assessment  should  be  limited  to  an 
administrative  record.  Under  NOAA's 
proposed  OPA  rule,  iudicial  review  of 
assessment  costs  and  estimated  costs  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  would  be  conducted  on  an 
administrative  record.  59  FR  1185.  The 
Department  soUdts  comment  on 
whether  a  similar  provision  should  be 
hicluded  in  its  regulations.  The 
Department  also  soUcits  comment  on 
whether  judicial  review  of  compensable 
value  should  be  conducted  on  an 
administrative  record. 

2.  Efiiect  of  Amendments 

Conunenters  have  expressed 
confusion  over  the  applicability  of 
amendments  of  the  natural  resource 
damage  assessment  regulations  to 
ongoing  damage  assessments  that  were 
started  Defora  the  amendments  became 
effective.  The  Department  solicits 
comment  on  whether  it  should  clarify 
that  trustee  officials  are  entitled  to  a 
rebutuble  praeumption  so  long  as  their 
assessments  ge  in  accowknce  with  the 
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reg  ilations  as  they  were  in  effect  at  the 
tin  e  that  the  assessments  began. 

3.  limits  of  Liability 

£  ome  commenters  have  sought 
clai  ification  of  various  statutory 
lim  itations  on  liabiUty,  including  the 
ceifings  set  forth  in  section  107(c)  of 
CEICLA  and  the  provision  in  section 
10^f)(l)  that  excludes  natural  resource 
daitages  if  those  damages  and  the 
release  that  caused  those  damages 
ocoured  wholly  before  the  enactment  of 
CEl  [CLA.  The  Department's  regulations 
ino  irporate  the  statutory  limitations  on 
liab  ility  but  do  not  provide  any 
clai  ification  of  those  limitations.  43  CFR 
ll.i5(b)  and  11.24(b)(1).  The 
Department  will  consider  the 
development  of  additional  guidance  if 
commenters  identify  specific  areas  of 
con  :em. 

4.  E  ouble  Recovery 

S  )me  commenters  have  sought 
clar  fication  of  the  prohibition  against 
"do  able  recovery"  of  damages 
con  ained  in  section  107(f)(1)  of 
CEf  CLA.  The  Department's  regulations 
inc(  rporate  this  prohibition.  43  CFR 
§§  1 1.15(d)  and  11.84(c).  Double 
recc  very  refers  to  the  recovery  of  two  or 
more  damage  amounts  to  restore, 
rehabihtate,  replace,  and/or  acquire  the 
equivalent  of  the  same  injured  resource 
or  l(Ht  service  or  to  compensate  for  the 
samfe  lost  pubhc  value.  The  Department 
will'consider  the  development  of 
additional  guidance  if  commenters 
iderftify  specific  areas  of  concern. 

latened  Releases  and  Discharges 

lother  area  of  discussion  has  been 
;overy  of  natural  resource 

jes  caused  by  the  threat  of  a 
jse  or  discharge.  Section  107(a)(4)  of 
\  refers  to  UabiUty  for  "a  release 
or  a  Uireatened  release."  However, 
section  107(a)(4)(C)  refers  to  damages 
for  ihjury  to.  destruction  of.  or  loss  of 
nattcai  resources  "resulting  from  such  a 
release."  Also,  section  301(c)  of 
CERCLA  authorizes  the  Department  to 
develop  regulations  for  assessment  of 

tages  for  injury  to,  destruction  of. 
or  Icks  of  natural  resources  resulting 
front  a  release  of  oil  or  a  hazardous 
subapance." 

The  Department's  regulations  address 
only  damages  resulting  from  an  actual 
rele^  or  discharge.  NOAA's  proposed 
ruJej  relying  on  section  1002(a)  of  OPA. 
would  allow  for  the  assessment  of 
dimviished  use  of  a  resource  resulting 
fiKHq  the  threat  of  a  discharge.  59  FH 
116fl.  The  Department  sohcits  comment 
on  whether  CERCLA  allows  for  recovery 
of  damages  resulting  from  a  threatened 
release  and  whether  the  Department's 


regulations  should  be  revised  to  allow 
for  the  assessment  of  damages  resulting 
frx)m  a  threatened  release  or  discharge. 
The  Department  also  solicits  examples 
of  the  typjes  of  damages  that  might  be 
assessed  in  the  case  of  a  threatened 
discharge  or  release. 

6.  Archaeological  and  Cultural 
Resources 

Several  commenters  have  questioned 
whether  CERCLA  authorizes  the 
recovery  of  damages  for  injury  of 
archaeological  and  cultural  resources. 
The  Department  believes  that 
"archaeological"  and  "cultural" 
resources  do  not  constitute  "natural 
resources"  as  defined  by  CERCLA. 
However,  the  Department's  regulations 
do  permit  trustee  officials  to  include  the 
loss  of  archaeological  and  cultural 
services  provided  by  a  natural  resource 
in  a  natural  resource  damage 
assessment. 

7.  Unused  Damage  Awards 

Some  commenters  have  suggested  that 
the  statutory  requirement  that  damages 
be  spent  to  restore,  rehabilitate,  replace, 
and/or  acquire  the  equivalent  of  the 
injured  resources  dictates  that  any  sums 
not  used  in  this  manner  be  returned  to 
the  PRPs.  The  Department's  regulations 
provide  that  collected  damages  may 
only  be  used  to  fund  actions  described 
in  the  Restoration  Plan  and  do  not 
address  the  disposition  of  any  "excess" 
hmds.  See  43  CFR  1 1 .92(c). 

The  Department  notes  that  CERCLA 
requires  all  collected  damages  to  be 
spent  on  restoration,  rehabilitation, 
replacement,  and/or  acquisition  of    . 
equivalent  resources,  which  includes 
mitigation  of  the  pubhc  loss  of  services 
diunng  the  recovery  period.  Therefore, 
all  funds  should  be  used  for  restoration. 
rehabiUtation.  replacement,  and/or 
acquisition  of  equivalent  resources. 

8.  NEPA 

Several  commenters  sought 
clarification  of  whether  the  National 
Environmental  Pohcy  Act  (NEPA) 
applies  to  assessments  or  restorations 
performed  in  accordance  with  the 
regulations.  The  Department  does  not 
anticipate  addressing  the  appUcability 
of  NEPA  in  the  damage  assessment 
regulations.  However,  the  Department 
beUeves  that  the  information  needed  for 
the  Restoration  and  Compensation 
Determination  Plan  should  fulfill  the 
requirements  of  NEPA,  with  equivalent 
opportunities  for  public  input.  Thus  if 
NEPA  were  applicable  to  an  assessment 
or  restoration  activity,  the  Department 
beUeves  Uiat  appropriate  and  timely 
Information  wwNiId  be  available. 
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9.  Consideration  of  Benefits 

Some  commenters  stated  that  the 
Department's  regulations  should  be 
revised  to  require  trustee  officials  to 
o£Eset  any  damages  resulting  from  the 
discharge  or  release  with  any  benefits 
produced  by  the  discharge  or  release. 
The  Department  solicits  additional 
comment. 

10.  Tribal  Trustees 

A  number  of  conunenters  have  sought 
to  ensure  that  the  interests  of  tribal 
entities  are  adequately  addressed  in  the 
Department's  regulations.  A  number  of 
conunenters  expressed  concern  over  the 
treatment  of  tribal  values,  including  the 
values  associated  with  tribal  cultural 
resources.  As  noted  above,  the 
Department  believes  that  "cultural" 
resources,  including  tribal  cultural 
resources,  do  not  constitute  "natural 
resources"  as  defined  by  CERCLA. 
However,  the  Department's  regulations 
do  permit  trustee  officials  to  include  the 
loss  of  cultural  services  provided  by  a 
natiual  resource  in  a  natural  resoiuce 
damage  assessment. 

Other  commenters  suggested  that  the 
Department's  fiduciary  responsibility  to 
Indian  tribes  extends  to  financing 
natural  resource  damage  assessments 
involving  tribal  resources.  Although  the 
Department  exercises  a  fiduciary 
responsibility  as  trustee  for  Indian 
resources,  the  Department  believes  that 
discussion  of  funding  mechanisms  for 
damage  assessment  activities  conducted 
by  Indian  tribes  is  not  appropriate  for 
this  rulemaking,  except  as  addressed  in 
the  law  and  regulation  regarding  the 
liability  of  PRPs  and  use  of  recovered 
sums. 

One  commenter  stated  that  CERCLA 
grants  a  rebuttable  presumption  to 
assessments  performed  by  tribal  trustee 
officials.  This  commenter  stated  that 
when  CERCLA  was  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA).  Congress 
intended  to  grant  tribes  the  same 
authority  as  States  in  the  area  of  natural 
resource  trustee  activities.  The 
commenter  further  noted  that  under 
established  case  law  concerning  the 
Federal  government's  fiduciary 
responsibility  to  tribes,  any  ambiguity  in 
the  statute  concerning  tribes'  right  to  the 
rebuttable  presumption  must  be 
construed  in  favor  of  the  tribes. 

The  Department  notes  that  the 
regulations  were  revised  in  1988  to 
reflect  the  SARA  amendment  to 
CERCLA  granting  a  rebuttable 
presumption  to  natural  resource  damage 
assessments  performed  by  State  trustee 
officials.  See  43  CFR  11.91(c).  At  that 
time  and  in  subsequent  Federal  Register 


notices,  the  Department  has  taken  the 
position  that  SARA  did  not  extend  the 
rebuttable  presumption  to  assessments 
performed  by  tribtd  trustee  officials  and 
that  granting  a  rebuttable  presumption 
to  tribes  will  require  a  legislative 
change. 

E.  Restoration,  Rehabilitation, 
Replacement,  and/or  Acquisition  of 
Equivalent  Resources 

1.  Types  of  Alternatives 

Some  commenters  have  suggested  that 
the  regulations  should  encourage  trustee 
officials  to  select  restoration  and 
rehabilitation  alternatives  rather  than 
replacement  or  acquisition  alternatives. 
The  Department's  regulations  do  not 
indicate  a  preference  for  any  particular 
type  of  restoration,  rehabilitation, 
replacement,  or  acquisition  alternative. 
The  Department  solicits  comment  on 
whether  it  has  the  authority,  and 
whether  it  is  appropriate,  to  develop 
and  require  adherence  to  a  priority 
system  for  selecting  a  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  alternative. 

The  Department's  regulations  provide 
that  Federal  trustee  officials  may  not 
select  an  alternative  that  requires 
acquisition  of  land  for  Federal 
management,  unless  restoration, 
rehabilitation  and  replacement  are  not 
possible.  43  CFR  11.82(e),  as  amended 
by  59  FR  14285.  Some  commenters 
supported  this  restriction  and  requested 
that  it  be  extended  to  State  and  tribal 
natural  resource  trustees.  Other 
commentera  thought  that  the  restriction 
should  be  eliminated  altogether.  The 
Department  is  interested  in  comments 
on  this  issue. 

Some  commenters  stated  that  the 
regulations  should  clearly  authorize 
trustee  officials  to  choose  a  natural 
recovery  alternative  when  selecting  a 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  alternative.  The 
Department  beheves  that  the  regulations 
already  authorize  trustee  officials  to 
select  a  natiu-al  recovery  alternative 
when  appropriate.  The  Department's, 
regulations  expUcitly  require  trustee 
officials  to  consider  a  "No  Action- 
Natural  Recovery"  alternative.  43  CFR 
11.82(c)(2).  as  amended  by  59  FR  14284. 

2.  Guidance  on  Selection  of  an 
Alternative 

Several  commentera  have  requested 
guidance  on  selection  of  a  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  alternative.  In  particular, 
some  conunentere  thought  that  the 
Department  should  provide  guidance  on 
how  trustee  officials  could  maximize 
the  opportimities  for  natural  recovery. 


The  Department's  regulations  already 
provide  some  guidance  on  the  selection 
of  a  restoration,  rehabiUtation, 
replacement,  and/or  acquisition 
alternative.  See  43  CFR  11.82,  as 
amended  by  59  FR  14284-65.  The 
Department's  regulations  require  trustee 
officials  to  evaluate  a  reasonable 
number  of  restoration,  rehabilitation, 
replacement,  and/or  acquisition 
alternatives,  including  natural  recovery. 
The  Department's  regulations  also 
provide  a  number  of  factora  that  trustee 
officials  must  consider  when  selecting 
an  alternative.  NOAA's  proposed  OPA 
rule  includes  a  similar  list  of  factors  and 
contains  guidance  on  determining  when 
to  select  an  alternative  that  relies  on 
natural  recovery.  59  FR  1181.  NOAA 
has  developed  a  draft  guidance 
document  on  restoration  activities.  59 
FR  1065. 

The  Department  notes  that  developing 
guidance  requires  balancing  increased 
predictability  against  reduced  flexibility 
to  respond  to  the  unique  features  of  the 
broad  range  of  potential  natural  resource 
damage  cases.  Thus,  there  is  a  Umit  to 
the  level  of  specificity  that  can  be 
appropriately  provided  in  the 
regulations.  With  this  in  mind,  the 
Department  solicits  comment  on 
specific  aspects  of  the  selection  process 
that  warrant  additional  guidance.  The 
Department  solicits  comment  on 
whether  the  guidance  should  be 
incorporated  in  the  regulations  or  in  a 
separate  guidance  document.  The 
Department  also  intends  to  consider  the 
appropriateness  of  offering  guidance  on 
available  restoration  and  rehabilitation 
techniques  and  would  appreciate 
information  on  appropriate  case  studies 
demonstrating  successful  application  of 
restoration  and  rehabilitation  measures. 

3.  Specific  Selection  Factora 

Under  the  Department's  regulations, 
one  of  the  factora  that  trustee  officials 
must  consider  when  selecting  a 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  alternative  is  the' 
relationship  between  estimated  costs 
and  estimated  benefits.  43  CFR 
11.82(d)(2),  as  amended  by  59  FR  14285. 
Total  damages  will  depend  on  the  sum 
of  compensable  value  and  restoration, 
rehabilitation,  replacement,  and/or  J 

acquisition  costs.  Often  there  will  be 
tradeoffs  between  compensable  value 
and  restoration.  rehabiUtation, 
replacement,  and/or  acquisition  costs. 
For  example,  a  fast-paced  restoration. 
rehabiUtation,  replacement,  and/or 
acquisition  alternative  may  result  in  a 
lower  level  of  interim  lost  use,  and  thus 
reduce  associated  compensable  values. 
However,  implementation  of  such  an 
alternative  may  result  in  significantly 
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higher  restoration,  rehabilitation, 
replacement,  and/or  acquisition  costs. 
In  some  cases,  there  may  be  sufficient 
data  to  demonstrate  that  some 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  alternatives  result  in 
substantially  lower  total  damages  than 
others. 

NOAA  has  solicited  comment  on 
whether,  under  OPA,  trustee  officials 
should  be  required  to  explain  their 
rationale  if  they  select  a  restoration, 
rehabilitalioD.  replacement,  and/or 
acquisition  alternative  that  does  not 
minimize  total  damages.  59  FR  1134. 
The  Department  solicits  comment  on 
whether  a  similar  requirement  should 
be  added  to  the  Department's 
regulations. 

A  commenter  suggested  that 
socioeconomic  eff^ects  of  restoration, 
rehabihtation,  replacement,  and/or 
acquisition  alternatives  might  be  added 
to  the  Ust  of  factors  that  trustee  officials 
are  to  consider  in  making  their  selection 
among  alternatives.  The  E)epartment's 
regulations  provide  that  trustee  officials 
may  consider  all  relevant  considerations 
when  selecting  a  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  alternative.  43  CFR  11.82(d), 
as  amended  by  59  FR  14264-85. 
Therefore,  trustee  officials  already  have 
the  ability  to  consider  socioeconomic 
effects  if  relevant. 

4.  Services  Versus  Resources 

Several  commenters  expressed 
conhision  over  whether  the  Department 
intended  restoration,  rehabihtation, 
replacement,  and/or  acquisition  of  the 
equivalent  to  be  measured  in  terms  of 
the  services  provided  by  a  resource,  the 
resource  itself,  or  both.  Several  , 
commenters  noted  apparent 
inconsistencies  in  the  regulations. 

Some  commenters  stated  that 
restoration,  rehabihtation,  replacemetit, 
and/or  acquisition  of  the  equivalent 
should  be  strictly  limited  to  the  services 
provided  by  the  resource.  For  example, 
some  commenters  beheyed  that  if  an 
injured  stream  was  used  for  hshing  and 
nothing  else,  PRPs  should  only  be  hable 
for  the  cost  of  cleaning  that  stream  to 
the  point  where  fishing  opportimities 
are  returned  to  baseline.  These 
commenters  thought  that  requiring  _ 
restoration,  rehabihtation,  replacement, 
and/or  acquisition  of  the  equivalent  of 
both  services  and  the  resource  itself 
would  create  economic  inefficiencies 
and  would  constitute  double  counting. 

Other  commenters  indicated  that 
measuring  restoration,  rehabihtation, 
replacement,  and/ or  acquisition  of  the 
equivalent  in  terms  of  services  only 
would  fail  to  fully  compensate  the 
pubhc.  These  commenters  expressed 
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CO  loem  that  using  services  alone  as  a 
mtasurement  could  prevent  trustee 
of  icials  from  attaining  complete  ' 
re  toration,  rehabilitation,  replacement, 
an  1/or  acquisition  of  the  equivalent. 

'  'he  Department  intends  to  carefully 
rei  iew  the  use  of  the  terms  "resources" 
an  1  "services"  in  this  biennial  review. 
Th  B  Department  solicits  comment  on 
wl  ether  restoration,  rehabilitation. 
re]  ilacement,  and/or  acquisition  should 
be  measured  in  terms  of  services, 
rei  ources,  or  both.  The  Department  also 
so  icits  comment  on  the  definition  of 
"s<  rvices"  and  whether  it  should  be 
m<  dified  or  additional  concepts  should 
be  developed  or  defined  to  further 
cla  rify  this  issue. 

5. 1  Committed  Use 

<  )ne  commenter  stated  that  the 
coi  icept  of  committed  use  should  not 
ap  >ly  to  restoration,  rehabilitation, 
rej  lacement,  and/or  acquisition  of 
eqi  livalent  resoiu-ces,  in  the  sense  that 
res  toration  of  a  resource  or  service  to  a 
level  of  environmental  quality  beyond 
tha  t  needed  to  support  existing 
cot  imitted  uses  should  not  be  required. 

'  Committed  use"  is  defined  as  a 
cuj  rent  or  planned  public  use  for  which 
the  re  is  a  documented  commitment 
est  ibhshed.  43  CFR  11.14(h).  Under  the 
De  )artment's  regulations,  the  concept  of 
COI  imitted  use  applies  only  to  the 
cal  nilation  of  compensable  value  and 
do(  s  not  affect  the  appropriate  level  of 
res  oration,  rehabihtation,  replacement, 
an<  /or  acquisition  of  equivalent 
res  jurces.  See  43  CFR  11.84(b)(2). 

1  he  committed  use  requirement  was 
de!  igned  to  prevent  trustee  officials 
froi  n  assessing  compensable  value  for 
pui  ely  speculative  uses  of  a  resource. 
Wl  en  measuring  i^estoration, 
reh  ibilitation,  replacement,  and/or 
ace  uisition,  the  guiding  concept  is 
whether  baseline  conditions  have  been 
reestablished,  irrespective  of 
cot  sideration  of  compensable  values. 
Fai  ure  to  account  for  potential  services 
wh  m  measuring  restoration, 
reh  ibilitation,  replacement,  and/or 
ace  uisition  of  equivalent  resources 
cot  Id  violate  Ohio  v.  Interior,  which 
stai  ed: 

C  LIT  decision  to  uphold  the  "committed 
»  ■  requirement  is  premised  on  our 
ite  rpretation  of  the  regulation  to  mean  that 
itee  is  not  prohibited  from  recovering 
of  restoring  or  replacing  a  natural 
TC8  even  when  that  resource  has  no 
dochmented  "committed  use."  880  F.2d  at 
462 


use 

in! 

a  titstee 

cosis 

rest  urcei 


6.  Ipiplementation  of  an  Alternative 

commenter  said  there  should  be 
prokasions  for  starting  restoration, 
reh  ibiUtation,  replacement,  and/or 


acquisition  activities  while  the  damage 
assessment  is  still  imder  way.  The 
Department's  regulations  provide  for 
implementation  of  emergency 
restorations  in  appropriate 
circumstances,  generally  limited  to 
actions  necessary  to  abate  an  emergency 
situation.  43  CFR  11.21.  Other  than  for 
emergency  restorations,  starting 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  activities  while 
damage  assessment  is  underway,  while 
not  precluded,  is  not  expressly 
discussed  in  the  regulations.  However, 
trustee  officials  may  not  expend  fimds 
received  for  restoration,  rehabihtation, 
replacement,  and/or  acquisition  of 
equivalent  resources  prior  to  developing 
a  Restoration  Plan  and  making  it 
available  for  public  comment  and 
review.  43  CFR  11.92(c);  CERCLA  sec. 
lll(i). 

The  assessment  process  is  designed, 
in  part,  to  ensure  that  appropriate  and 
efficient  measiures  to  accomplish 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  are  adopted.  Unless  there  is  a 
compelhng  reason  for  early  initiation  of 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  activities,  the 
Department  beUeves  that  the 
administrative  process  established 
under  the  regulations  should  be 
followed.  This  approach  is  similar  to 
that  provided  under  other  existing 
legislation  and  regulation  (e.g.,  NEPA 
and  the  Administrative  Proced\ire  Act) 
whereby  there  are  general  and  specific 
constraints  on  taking  certain  actions  or 
making  irrevocable  decisions  or 
irretrievable  commitments  of  resoiuces 
prior  to  completion  of  appropriate 
planning  and  public  involvement. 
However,  if  initiation  of  certain 
restoration,  rehabilitation,  replacement, 
and/or  acquisition  actions  would  not 
constrain  decisionmaking  following 
completion  of  the  assessment  process, 
and  if  the  public  was  given  adequate 
opportunity  to  comment  on  the 
proposed  actions  consistent  with 
CERCLA  section  lll(i),  such  actions 
could  be  appropriate. 

Commenters  nave  also  sought 
clarification  of  43  CFR  11.21  (b)  and  (c). 
which  provide  that  a  trustee  official  may 
undertake  emergency  restoration  actions 
"consistent  with  its  existing  authority." 
Existing  43  CFR  11.21  was  developed  in 
recognition  of  section  lll{i)  of  CERCLA, 
which  provides  that  trustee  officials 
need  not  develop  a  restoration  plan 
subject  to  public  comment  prior  to 
taking  emergency  actions.  The 
Department  does  not  beheve  that 
section  lll{i)  of  CERCLA  provides 
trustee  agencies  with  independent 
authority  to  take  action  they  would  not 
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otherwise  have  authority  to  take.  The 
Department  sohcits  comment  on 
whether  additional  clarification  is 
warranted. 

One  commenter  asked  the  Department 
to  recognize  the  right  of  co-trustees  to 
spend  collected  damages  on 
implementation  of  different  Restoration 
Plans.  While  the  Department's 
regulations  require  trustee  coordination 
and  encourage  joint  development  and 
implementation  of  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  actions,  nothing  in  the 
regulations  prohibits  co-trustees  bom 
implementing  different  Restoration 
Plans.  The  Department  solicits  further 
comment  on  this  issue. 

A  few- commenters  requested 
guidance  on  determining  when 


restoration,  rehabilitation,  replacement, 
and/or  acquisition  of  equivalent 
resources  is  complete.  Some 
commenters  suggested  that  trustee 
officials  provide  PRPs  with  a 
certification  when  restoration, 
rehabilitation,  replacement,  and/or 
acquisition  of  equivalent  resources  is 
essentially  completed  so  that  PRPs  will 
not  remain  hable  indefinitely. 

The  Department's  regulations  provide 
that  the  recovery  period  is  the  time  until 
baseline  conditions  have  been 
reestablished.  43  CFR  11.73(a),  as 
amended  by  59  FR  14283.  It  is  up  to  the 
trustee  officials,  and  in  the  case  of 
settlements  the  joint  agreement  of  the 
trustee  officials  and  the  PRPs.  whether 
a  site-sj)ecific  definition  of 
completeness  should  be  included  in  the 


Restoration  Plan.  The  Department  has 
not  considered  it  necessary  to  require 
trustee  officials  to  provide  PRPs  with  a 
certification  when  restoration, 
rehabihtation.  replacement,  and/or 
acquisition  of  equivalent  resources  is 
essentially  completed.  The  extent  of  a 
PRP's  continuing  liability  after  damages 
have  been  recovered  by  the  trustee 
officials  depends  on  the  terms  of  the 
judgment  or  settlement  agreement. 

Dated:  September  21. 1994. 
Bonnie  R.  Cohen, 

Assistant  Secretary-Policy,  Management, 
and  Budget. 

[FR  Doc.  94-25839  Filed  10-18-94:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-109-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Healtii 
Inspection  Service.  USDA. 
ACTIQN:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  and  a  finding 
of  no  significant  impact  for  the 
shipment  of  an  unlicensed  veterinary 
biological  product  for  field  testing.  A 
risk  analysis,  which  forms  the  basis  for 
the  environmental  assessment,  has  led 
us  to  conclude  that  shipment  of  the 
unlicensed  veterinary  biological  product 
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foi  field  testing  will  not  have  a 
sij  nificant  impact  on  the  quality  of  the 
hii  man  environment.  Based  on  our 
fir  ding  of  no  significant  impact,  _we 
ha  /e  determined  that  an  environmental 
im  jact  statement  need  not  be  prepared. 
addresses:  Copies  of  the  environmental 
as^ssment  and  finding  of  no  significant 
impactmay  be  obtained  by  writing  to 
th<  person  listed  under  FOR  FURTHER 
Wf  DRMATION  CONTACT.  Please  refer  to  the 
do  :ket  number  of  this  notice  when 
re<  uesting  copies.  Copies  of  the 
en  ^ironmental  assessment  and  finding 
of  10  significant  impact  (as  well  as  the 
ris  L  analysis  with  confidential  business 
in  Drmation  removed)  are  also  available 
foi  public  inspection  at  USDA,  room 
111,  South  Building,  14th  Street  and 
In(  ependence  Avenue  SW., 
Wj  shington,  DC,  between  8  a.m.  and 
4:3  3  p.m.,  Monday  through  Friday, 
ex(  ept  holidays.  Persons  wishing  to 
ins  ject  those  documents  are  requested 
to  I  all  ahead  on  (202)  690-2817  to 
fac  litate  entry  into  the  reading  room. 
FOi   FURTHER  INFORMATION  CONTACT:  Dr. 
Jea  lette  Greenberg,  Veterinary 
Bic  logics,  BBEP,  APHIS,  USDA.  room 
57:  ,  Federal  Building,  6505  Belcrest 
Roi  d,  Hyattsville,  MD  20782;  telephone 
(301)  436-5390;  fax  (301)  436-8669. 
SUI  PLEMENTARY  INFORMATION:  A 
vet  irinary  biological  product  regulated 
uni  er  the  Virus-Serum  Toxin  Act  (21 


Requester(s) 


New  York  State  Departments  of  Health,  Envi- 
ronmental Conservation,  and  Agriculture  and 
Markets;  Rhone  Merieux,  Inc.;  and  the  Cen- 
ters for  Disease  Control  and  Prevention. 


The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 


U.S.C.  151  et  seq.)  must  be  shown  to  be 
pure,  safe,  potent,  and  efficacious  before 
a  veterinary  biological  product  license 
may  be  issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  In  order  to  ship  an  unlicensed 
product  for  the  purpose  of  conducting  a 
proposed  field  test,  a  person  must 
receive  authorization  ft-om  the  Animal 
and  Plant  Health  Inspection  Service 
MPHIS). 

In  determining  whether  to  authorize 
shipment  for  field  testing  of  the 
unlicensed  veterinary  biological  product 
referenced  in  this  notice,  APHIS 
conducted  a  risk  analysis  to  assess  the 
product's  potential  effects  on  the  safety 
of  animals,  public  health,  and  the 
environment.  Based  on  that  risk 
analysis,  APHIS  has  prepared  an 
environmental  assessment.  APHIS  has 
concluded  that  shipment  of  the 
unlicensed  veterinary  biological  product 
for  field  testing  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Based  on  this  finding  of 
no  significant  impact,  we  have 
determined  that  there  is  no  need  to 
prepare  an  environmental  impact 
statement. 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  shipment  of  the 
following  unlicensed  veterinary 
biological  product  for  field  testing: 


Product 


live,  genetically  engineered,  vaccinia- 
>  ectored  rabies  vaccine  that  expresses  the 
I  ibies  virus  surface  glycoprotein;  the  vac- 
( ine  is  enclosed  in  raccoon  bails. 


Field  test  k}cation(s) 


Albany  and  Rensselaer  Counties,  NY. 


C  jne  in  Washington,  DC,  this  14th  day  of 
Oct  )ber  1994. 

Ter  y  L.  Medley, 

Act  ng  Administrator.  Animal  and  Plant 
Hec  Ith  Inspection  Service. 

IFR  Doc.  94-25968  Filed  10-17-94;  9:57  ami 
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AG  ENCY  FOR  INTERNATIONAL 
DE  ^ELOPMENT 

Dei  locracy  Fellows  Program; 

Am  louncing  Request  for  Applications 

C  n  or  about  October  25, 1994  a 
Re(  uest  for  Applications  (RFA)  will  be 
issi  ed  by  the  Office  of  Democracy  and 


Governance  of  the  U.S.  Agency  for 
International  Development.  The  RFA 
will  request  cooperative  agreement 
applications  for  not-for-profit  U.S. 
NGOs,  U.S.  PVOs.  or  U.S.  colleges  and 
universities  to  develop  a  Democracy 
Fellows  Program.  The  United  States 
Agency  for  International  Development 
will  seek  to  establish  a  5  year 
cooperative  agreement.  The  goal  of  the 
program  is  to  establish  a  cadre  of  field 
experienced  technical  experts 
committed  to  careers  in  democracy  and 
governance.  The  grantee  will  be 
required  to  identify,  place,  and 
supervise  junior  and  mid-level  experts 
in  assignments  that  will  contribute  to 
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democracy  programs  in  developing 
countries,  as  well  as  to  the  career 
development  and  commitment  of  the 
experts  themselves.  It  is  envisioned  that 
the  project  will  include  the  following 
activities:  (1)  Identification  of  suitable 
assignments  for  Fellows;  (2) 
Recruitment,  review  and  selection  of 
Fellows;  (3)  Orientation,  supervision 
and  support  of  Fellows;  (4)  Counterpart 
development;  and  (5)  establishment  of 
an  Advisory  Board. 

Interested  not-for-profit  U.S.  NGOs 
U.S.  PVOs.  U.S.  colleges,  and 
universities,  or  a  consortiimi  thereof, 
should  send  a  letter  referencing  RFA 
number  OP/B/AEP-95-001  along  with 
three  (3)  self-addressed  mailing  labels  to 
U.S.  Agency  for  International 
Development,  Office  of  Procurement.  M/ 
OP/B/AEP,  Room  1577,  SA-14, 
Washington.  DC  20523-1429.  Attention: 
Mercedes  E.  Stukes.  Telephone  or 
facsimile  requests  for  the  RFA  will  not 
be  honored. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mercedes  E.  Stukes.  (703)  875-1215. 
The  corresponding  CBD  notice  can  be 
viewed  and  downloaded  using  the 
Agency  Gopher.  The  RFA  can  be 
downloaded  from  the  Agency  Gopher. 
The  Gopher  address  is 
GOPHER.INFO.USAID.GOV. 

Selected  USAID  Procurement  and 
Business  Opportunities  from  the  Gopher 
menu.  The  RFA  text  can  be  downloaded 
via  Anonymous  File  Transfer  Protocol 
(FTP).  The  FTP  address  is 
FTP.INFO.USAID.GOV.  Logon  using  the 
user  identification  of  "anonymous"  and 
the  password  is  your  e-mail  address. 
Look  under  the  following  directory  for 
the  RFA:  pub/OP/RFA/95-001/ 
BAEP501/baep501.rfa. 

Receipt  of  this  RFA  through 
INTERNET  must  be  confirmed  by 
written  notification  to  the  contact 
person  above.  It  is  the  responsibility  of 
the  recipient  of  this  request  for 
application  document  to  ensure  that  it 
has  been  received  from  INTERNET  in  its 
entirety  and  USAID  bears  no 
responsibility  for  data  errors  resulting 
from  transmission  or  conversion 
processes. 

Dated:  October  6, 1994. 
Anne  T.  Quinlan, 
USAID  Grant  Officer.  M/OP/B/AEP. 
[FR  Doc.  94-25803  Filed  10-18-94:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Telecommunications  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting  ; 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  November  17. 
1994. 9:30  a.m..  in  the  Herbert  C. 
Hoover  Building.  Room  1617M(2).  14th 
&  Pennsylvania  Avenue.  N.W.. 
Washington.  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Ejcport  Administration  on 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to 
telecommunications  and  related 
equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Election  of  Chairman. 

4.  Update  on  BXA  reorganization. 
Executive  Session 

5.  Discussion  of  matters  properly 
classified  imder  Executive  Order  12356, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
pubhc  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter.  TAG  Unit/OAS/EA 
Room  3886C.  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  Concurrence 
of  the  General  Counsel,  formally 
determined  on  January  6, 1994. 
pursuant  to  section  ld(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c){l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 


series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copving  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  October  13, 1994. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
IFR  Doc.  94-25841  Filed  10-18-94:  845  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Arab  Republic  of 
Egypt 

October  13. 1994. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  October  20.  1994. 
i^OR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  hitemational  Trade 
Specialist.  Office  of  Textiles  and . 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  cxirrent  limit  for  Category  448  is 
being  increased  by  application  of  swing. 
reducing  the  Umits  for  Category  224  and 
the  Fabric  Group. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993).  Also 
see  58  FR  55046.  published  on  October 
25. 1993. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Oiainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  13, 1994. 

Commissioner  of  Customs,  , 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Deal  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  19, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That -directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Arab  Republic  of  Egypt 
and  exported  diu-ing  the  twelve-month 
period  beginning  on  January  1, 1994  and 
extending  through  December  31, 1994. 

EH^ective  on  October  20, 1994,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Arab  Republic  of 
Egypt: 


Category 

Adjusted  Umrt^ 

224 

448 

Fabric  Group 
218-220,  224-227, 

313-317  and  326. 

as  a  group. 

18,396,815  square  me- 
ters. 
19,250  dozen. 

78,245,069  square  me- 
ters. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  atter  Decemt)er 
31,  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-25890  Filed  10-18-94;  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber.  Silk 
Blend  and  Other  VegetatMe  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Taiwan 

October  14, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(QTA) 


AC  nON:  Issuing  a  directive  to  the 
Cc  mmissioner  of  Customs  adjusting 
hiiits. 


EF  ACTIVE  DATE:  October  17, 1994. 

FO  <  FURTHER  INFORMATION  TONTACT: 
Jei  Jiifer  Aldrich,  International  Trade 
Sp  Bcialist,  Office  of  Textiles  and 
Aj  parel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Qiiota  Status  Reports  posted  on  the 
biHletin  boards  of  each  Customs  port  or 
cap  (20^)  927-6719.  For  information  on 
ertbargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SU  >PLEMEMTARY  INFORMATION: 

J  authority:  Executive  Order  11651  of  March 
3, :  972,  as  amended;  section  204  of  the 
Ag  icultural  Act  of  1956,  as  amended  (7 
U.J  .C  1854). 

'  'he  current  limits  for  certain 
cal  egories  are  being  adjusted,  variously, 
foi  swing,  special  shift  and  carryover. 

i  i  description  of  the  textile  and 
ap  )arel  categories  in  terms  of  HTS 
nu  nbers  is  available  in  the 
CC  RRELATION:  Textile  and  Apparel 
Ca  egories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
sed  58  FR  65347,  published  on 
December  14, 1993. 

The  letter  to  the  Commissioner  of 
Cu  itoms  and  the  actions  taken  pursuant 
to  t  are  not  designed  to  implement  all 
of  1  he  provisions  of  the  bilateral 
agi  sement,  but  are  designed  to  assist 
on  y  in  the  implementation  of  certain  of 
its  irovisions. 
Rit   D.  Hayes, 

Chi  irman.  Committee  for  the  Implementation 
of,  extile Agreements. 

Coi  unittee  for  the  Implementation  of  Textile 
Agi  eements 

OclDberl4, 1994. 
Got  unissioner  of  Customs, 
Dej  artment  of  the  Treasury,  Washington,  DC 
20229. 

I  ear  Commissioner:  This  directive 
ami  nds,  but  does  not  cancel,  the  directive 
issi  ed  to  you  on  December  8, 1993,  by  the 
Chi  irman,  Conunittee  for  the  Implementation 
of  1  extile  Agreements.  That  directive 
con  :»ms  imports  of  certain  cotton,  wool, 
mai  i-made  fiber,  silk  blend  and  other 
veg  (table  fiber  textiles  and  textile  products, , 
pro  iuced  or  manufactiu«d  in  Taiwan  and 
exp  arted  during  the  twelve-month  period 
wh  ch  began  on  January  1, 1994  and  extends 
thn  ugh  December  31, 1994. 

E  fective  on  October  17, 1994,  you  are 
din  cted  to  amend  the  directive  dated 
Dec  Bmber  8, 1993  to  adjust  the  limits  for  the 
foil  )wing  categories,  as  provided  under  the 
ten  IS  of  the  current  bilateral  agreement, 
effa  :ted  by  exchange  of  notes  dated  August 


21. 19^  and  September  28, 1991.  as 
amended: 


Category 


Group  I 
200-224,  225/317/ 
326,  226,  227, 
229,  300/301/ 
607,  313-315, 
360-363,  369- 
Ly670-U8702, 
369-S3.  369- 
O*,  400-414, 
464-469,  600- 
606,611,613/ 
614/615/617, 
618,  619/620, 
621-624,  625/ 
626/627/628/ 
629,  665,  666, 
669-Ps,  669- 
T6,  669-0\ 
670-W8and 
670-09,  as  a 
group. 

Sublevels  In  Group  I 
218 

225/317/326 

363 

613/614/615/617  .. 

625/626/627/628/ 
629. 
Within  Group  I  sut>- 
group 

200  

604 

Group  II 
237,  239,  330- 
332.  333/334/ 
335,  336.  338/ 
339,  340-345, 
347/348,  349. 
350/650,351. 
352/652,  353, 
364,359-0/ 
659-C  '0.  359- 
H/669-H", 
359-0  '2,  431- 
444,  445/446, 
447/448,  459, 
630-632,  633/ 
634/635,  636, 
638/639,  640, 
641-644,  645/ 
646.  647/648, 
649,651.653. 
654.  659-S  '3. 
659-0'*.  831- 
844  and  846- 
859.  as  a  group. 
Sublevels  in  Group 
II 

239 

331 

336  ....„ 

340 

346 


Ao^usted  tweh/e-morrth 
limit' 


578,224,445  square 
nneters  equivalent 


20,485,061  square  me- 
ters. 

35,790,058  square  me- 
ters. 

12,543,336  numl)ers. 

18,312,351  square  me- 
ters. 

17,514,459  square  me- 
ters. 


661,912  kttograms. 
225,198  kilograms. 

735.015,503  square 
meters  equivalent. 


5,625,227  kilograms. 
407,665  dozen  pairs. 
125,570  dozen. 
1.276,004  dozen. 
108,668  dozen. 
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Category 


347/348. 


Adjusted  twelve-month 
limit' 


352/652 

359-H/659-H 

433 

435 

442  _ „... 

443  .™ 

AAA 

445/446 

631 

633/634/645... 


638/639 
640 


642 
647/648 


65»-S 

835 

Group  II  subgroup 
333/334/335.341. 
342,  350/650, 
351,447/448. 
636.641  and  651. 
as  a  group. 
Within  Group  II  sub- 
group 
333/334/335 


342 

350/650 

351  

447/448 

636  - 

651  .. 


1.514,317  dozen  of 
which  not  more  than 
1235,320  dozen 
shall  be  in  Cat- 
egories 347-W/34&- 

W'5. 

2,923,151  dozea 

4,982,744  kilograms. 

13,635  dozen. 

24,061  dozen. 

42,671  dozen. 

53,172  numbers. 

76,106  numbers. 

140,711  dozen. 

4.926,294  dozen  pairs. 

1,667,128  dozen  of 
which  not  more  than 
978.503  dozen  shall 
be  in  Categories 
633/634  and  not 
more  than  867,079 
dozen  shall  be  in 
Category  635. 

6,701 ,445  dozea 

958,053  dozen  of 
which  rx)t  more  than 
284,527  dozen  shall 
be  in  Category  640- 
Y'6. 

896,817  dozen. 

5,307,935  dozen  of 
which  not  nrx>re  than 
5.044.758  dozen 
shall  be  in  Cat- 
egories 647-W/64&- 
W'^ 

1,617,719  kilograms. 

17,402  dozen. 

74,013,473  square  me- 
ters equivalent. 


283,459  dozen  of 
wtwch  not  more  ttian 
153.541  dozen  shall 
be  in  Category  335. 

156,332  dozen. 

131 ,377  dozen. 

448,837  dozen. 

20,137  dozen. 

379.731  dozen. 

378.454  dozen. 


'  The  limits  have  not  l)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31. 1993. 

*  Category  870;  Category  369-L  only  HTS 
numbers  4202.12.4000,  4202.12.8020. 
4202.12.8060.  4202.92.1500,  4202.92.3015 
and  4202.92.6090;  Category  670-L:  only  HTS 
numbers  4202.12.8030,  4202.12.8070, 
4202.92.3020,  4202.92.3030  and 
4202.92.9025. 

3  Category  369-S:  only  HTS  number 
6307.10.2005. 

*  Category  369-0:  all  HTS  numbers  except 
4202.12.4000.  4202.12.8020,  4202.12.8060 
4202.92.1500.  4202.92.3015.  4202.92.6090 
(Category  369-L);  and  6307.10.2005  (Cat- 
egory 369-S). 


*  Category  669-P:  only  HTS  numbers 
6305.31.0010.  6305.31.0020  and 

6305.39.0000. 

sQategofv'  669-T:  only  HTS  nurrters 
6306.12.0000.  6306.19.0010  and 

630622.9030. 

^Category  669-0:  all  HTS  numbers  except 
6305.31.0010.  6305.31.0020.  6305.39.0000 
(Category  669-P);  6306.12.0000. 

6306.19.0010  and  630622.9030  (Category 
669-T).  ^' 

8  Category  67C>-H:  only  HTS  numbers 
4202.22.4030  and  4202.22.6050. 

9  Category  670-O:  all  HTS  numbers  except 
420222.4030  4202.22.8050  (Category  67(>- 
H);  4202.12.8030.  4202.12.8070, 
4202.92.3020,  4202.92.3030  and 
4202.92.9025  (Category  670-L). 

'"Category  359-C:    only    HTS    numbers 

6103.42.2025,  6103.49.3034.    6104.62.1020. 

6104.69.3010,  6114.20.0048,    6114.20.0052 

6203.42.2010,  6203.42.2090,    6204.62.2010, 

6211.32.0010,  6211.32.0025             and 

6211.42.0010;  Catepory   659-C:    only   HTS 

6103.43.2020, 


numbers        6103.23^0055, 
6103.43.2025.    6103.49.2000. 


6104.63.1030, 
6114.30.3044. 
6203.43.2090. 
6204.63.1510. 
6211.33.0010. 


6103.49.3038. 
6104.69.1000. 
6114,30.3054. 
6203.49.1010, 
6204.69.1010. 
6211.33.0017 


359-H:    only    HTS    numbers 

and    6506.902060;    Category 

HTS    numbers    6502.00.9030. 

6504.00.9060.    6505.90.5090. 

6505.90.7090  and 


6104.63.1020. 
6104.69.30M. 
6203.43.2010, 
6203.49.1090, 
6210.10.4015. 
and  6211.43.0010. 

' '  Category 
6505.90.1540 
659-H:  only 
6504.00.9015. 
6505.90.6090. 
6505.90.8090. 

'2  Category  359-0:  all  HTS  numbers  except 
6103.42.2025.  6103.49.3034,  6104.62.1020 
6104.69.3010,  6114.20.0048.  6114.20.0052 
6203.422010,  6203.42.2090.  6204.62.2010 
6211.32.0010.  6211.32.0025.  6211.42.0010 
(Category  359-C);  6505.90.1540  and 
6505.90.2060  (Category  359-H). 

'3  Category  659-S:  only  HTS  numbers 
6112.31.0010.  6112.31.0020.  6112.41.0010. 
6112.41.0020,  6112.41.0030.  6112.41.0040 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

''Category  659-0:  all  HTS  numbers  except 
6103.23.0055,    6103.43.2020.    6103.43.2025 
6103.49.3038, 
6104.69.1000. 
6114.30.3054. 
6203.49.1010, 
6204.69.1010, 
6211.33.0017. 
659-C); 
6504.00.9060, 
6505.90.7090. 
659-H); 
6112.41.0010. 
6112.41.0040.      _ 

6211.12.1010 

6211.12.1020  (Category  659-S). 
15  Category   347-W:    only    HTS 
6203.19.4020. 
6203.42.4005. 
6203.42.4025. 
6203.42.4050, 
6210.40.2033, 
and 
HTS 

6204.22.3040, 
6204.62.3000, 
6204.62.4020, 
6204.62.4050, 
6204.69.3010, 

621120.1550,    . 

621 1 .42.0030  and  621 7.90.0050. 

'eCategorv  640-Y:  only  HTS  numbers 
6205.30.2010,  6205.302(»0.  6205.302050 
and  6205.30.2060. 


6103.49.2000. 

6104.63.1030. 

6114.30.3044, 

6203.43.2090. 

6204.63.1510, 

6211.33.0010, 

(Category 

6504.00.9015, 

6505.90.6090, 

(Category 

6112.31.0020, 

6112.41.0030, 

6211.11.1020, 


6203.19.1020, 
6203.22.3030, 
6203.42.4015, 
6203.42.4045, 
6203.49.3020. 
621120.3010 
348-W:  only 
6204.19.3030. 
620429.4034. 
6204.62.4010. 
6204.62.4040. 
6204.62.4065. 
6210.502033. 


6104.63.1020. 
6104.69.3014. 
6203.43.2010, 
6203.49.1090, 
6210.10.4015, 
6211.43.0010 
6502.00.9030, 
6505.90.5090, 
6505.90.8090 
6112.31.0010, 
6112.41.0020. 
6211.11.1010, 
and 

numl)ers 
6203.22.3020. 
6203.42.4010, 
6203.42.4035, 
6203.42.4060. 
.    6211.20.1520. 
6211.32.0040:    Category 
numbers    6204.12.0030. 
6204.22.3050. 
6204.62.4005. 
6204.62.4030, 
6204.62.4055, 
6204.69.9010, 
6211.20.6010. 


'^Category 
620323.0060. 
6203.292035. 
6203.43.4010. 
6203.43.4040. 
6203.492030, 
6203.49.3030, 
621 1 .20.3030 
648-W:  only 
620423.0045, 
620429.4038, 
6204.63.3510, 
6204.63.3540, 
6204.69.2540, 
6204.69.9030, 
621120.6030. 
6217.90.0060. 


647-W:    only  HTS 

6203.23.0070.  6203 

6203.432500.  6203 

6203.43.4020,  6203 

6203.49.1500.  6203 

6203.49.2040.  6203 

6210.40.1035.  6211 
and    6211.33.0030; 

HTS    numt>ers  6204 

6204.29.2020.  6204 

6204.63.2000,  6204 

6204.63.3530,  6204 

6204.69.2510,  6204 

6204.69.2560.  6204 

6210.50.1035.  6211 


6211.43.0040 


numbers 
29.2030. 
.43.3500. 
43.4030. 
49.2010. 
.49.2060. 
.20.1525. 
Category 
.23.0040. 
29.2025. 
63.3000. 
63.3532. 
.692530. 
69.3030. 
20.1555. 
and 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-25891  Filed  10-18-94;  8:45  ami 
BtUJNa  COOE  MIO-Ofl-F 


Establishment,  Amendment  and 
Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Turkey 

October  14. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing, 
amending  and  adjusting  limits. 

EFFECTIVE  DATE:  October  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6718.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authorit}-:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  October  5. 1994  between 
the  Governments  of  the  United  States 
and  the  Republic  of  Turkey,  agreement 
was  reached  to  amend  further  their 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  July  29  and 
August  6. 1991. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish  a 
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1994  limit  for  Category  611  and  newly 
merged  Categories  625/626/627/628/629 
and  to  amend  the  1994  base  level  for 
sublimit  338-S/339-S/638-S/639-S. 
The  amended  level  for  338-S/339-S/ 
638-S/639-S  includes  an  increase  for 
swing.  The  current  limits  for  Categories 
350  and  351/651  are  being  increased  by 
special  shift,  reducing  the  limits  for 
Categories  335  and  341/641, 
respectively. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  5394,  published  on  February 
4, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU  and 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplemeiHatton  of  Textile 
Agreements 

October  14, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  CommissioQer  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  31 ,  1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Turkey  and  exported  during 
the  twchre-month  period  which  began  on 
January  1. 1994  and  extends  through 
December  31. 1994. 

Enecttve  on  October  19, 1994,  you  are 
directed,  pursuant  to  the  Memorandum  of 
Understanding  (MOU)  dated  October  5, 1994 
between  the  Governments  of  the  United  - 
States  and  the  Republic  of  Turkey,  to 
establish  a  limit  of  20,000,000  square  meters ' 
for  Category  611  for  the  six-month  period 
beginning  on  July  1, 1994  and  extending 
through  December  31. 1994.  For  the  January 
1, 1994  through  December  31. 1994  restraint 
period,  you  are  directed  to  amend  the  Fabric 
Group  to  include  merged  Categc.ieg  625/626/ 
627/628/629. 

Also,  you  are  directed  to  establish  and 
amend  the  Ibnits  for  the  following  categories 
for  the  Jaooary  1. 1994  through  December  31, 
1994  rastraiiit  period,  pursuant  to  the 
October  5. 1994  MOU  and  the  cunent 
bilateral  agreement  between  thaGovemmenu 


>  The  Hmit  baa  ae*  bem  MifMtM}  to  accottat  for 
aay  tnportt  Mpcciad  ater  IiuM  30L  ISM 


of  t  >e  United  States  and  the  Republic  of 
Tui  key: 


Sut  level  wittiin  the 
F  ibric  Group 

62£  626/627/628/ 
6!9. 


335 

341i>4t 

350 


610 
611 


Category 


Adjusted  twetve-nrwoth 
limit ' 


Um  s  not  in  a  group 
338  J39/638/639  


13.600,000  square  me- 
ters of  which  not 
more  than  5,440,000 
square  meters  shall 
be  in  Category  625, 
not  more  than 
5,440,000  square 
meters  shaJI  be  in 
Category  626,  not 
more  than  5.44O.0OO 
square  nneters  shaU 
te  in  Category  627, 
not  more  than 
5,440.000  square 
meters  shall  be  in 
Category  628.  and 
rrot  more  than 
5.440.000  square 
meters  shall  be  in 
Category  629. 

4,637,817  dozen  of 
wtiich  not  more  tfian 
2,656,450  dozen 
shall  t)e  In  Cat- 
egories 338-S/339- 
S/638-S/639-S*. 

194,162  dozen. 

933,875  dozen. 

509,196  dozen. 

777,377  dozen. 


Trte  limits  have  not  been  adjusted  to  ao- 
couit  tor  any  imports  exported  after  December 
"*   1993. 

Category    338-S:    only    HTS    numbers 


31^ 

61(^52.00&.  6105.10.0010,  6106.10.0030^ 
6109.10.0027,  6110.20.1025, 
6110.20.2065,  6110.90.0068. 
and  6114.20.0005;  Category 
HTS  numbers  6104.22.r 
6106.10.0010, 
6106.90.3010, 
6110.20.2045. 

6112.11.0040.     >,..^.^„.»«,„ 

and  6117.90.0022;  Category  638-S:  aN  HTS 
numbers  except  610930.1007.  6109.90.1009. 
610190.1013  and  6l09.9O.1025;  Category 
639-6:  all  HTS  numt)ers  exceot 
610490.1060,  6109.90.t060.  6109.90.1065 
andtl09.9ai070. 


le. 90.3010, 
020.2040, 
6lia.11.0(^ 
only 
L2049, 
1.2010. 
.20.1030, 
90.0070, 


6106.10.0030, 
6109.10.0070, 
6110.20.2075, 
6114.20.0010 


Te  ctile  products  in  Categories  611  and  629 
whic  ii  have  been  exported  to  the  United 
Statflt  prior  to  July  1, 1994,  in  the  case  of 
Category  611,  and  January  1, 1994,  in  the  ~ 
case  of  Category  629,  shall  not  be  subject  to 
this  (iirective. 

Tektile  products  in  Categories  611  and  629 
whicp  have  been  released  firom  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.&C  1448(b)  or  1464(a)(1) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive. 

Import  charges  for  Categories  611  and  629 
will   e  provided  at  a  later  d^e. 

Th  I  Cbminittee  for  the  Implementation  of 
Ttxtl  a  Agreements  has  determined  that 
these  actions  fall  within  the  feteigB  affiiirs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-25892  Filed  10-18-94;  8:45  am! 
BILLING  CODE  3S10-0fl-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Transfer  of  Spot  for  Futures 
Rule  Amendments 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  rule 

amendments  of  the  Chicago  Mercantile 

Exchange  to  restrict  "the  transfer  of  spot 

commodities  for  futures  contracts  for 

the  Eurodollar  futures  contract. 


summary:  The  Chicago  MercanUle 
Exchange  ("CME")  has  submitted 
proposed  rule  amendments  and  othwr 
materials  which  would  limit  the 
j)ermissibihty  of  the  transfer  of  spot 
commodities  for  future^ contracts,  also 
known  as  exchange  for  physical 
transactioru,  for  the  Eurodollar  futures 
contract'  Acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  the  Division  of 
Trading  and  Markets  has  determined  to 
publish  the  CME  proposal  for  public 
comment.  The  Division  believes  that 
publication  of  the  CME  proposal  is  in 
the  pubhc  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

DATES:  Comments  must  be  received  on 
or  before  November  18, 1994. 
FOR  FURTHER  INFORMATION  CONTACT.  John 
C  Lawton,  Associate  Director,  or 
Clarence  Sanders,  Attorney.  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW,  Washington,  DC  20581. 
Telephone:  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Proposed  Rules  and 
Rale  Amiaidments 

By  a  letter  dated  September  12, 1994, 
the  CME  submitted  proposed  rule 
amendments  pursuant  to  Section 
5a(a)(12)(A)  of  the  Commodity  Exchange 
Act  ("Act")  and  (Dommission  Regulation 
1.41(b).  The  proposed  amendments 
would  limit  the  permissibility  of 
exchange  for  physical  ("EFP") 
transactions  for  the  Eurodollar  futures 
contracL 


'  Tile  CME  propoaat  includes  proposed 
amendments  lo  existing  Rules  538  and  3904. 
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Under  the  proposal,  EFP  transactions 
would  no  longer  be  permitted  for  any 
contract  month  beyond  the  second 
listed  quarterly  month  in  the  March 
quarterly  cycle.^  Such  EFP  transactions 
would  continue  to  be  permitted  for 
those  months  not  extending  beyond  the 
second  listed  quarterly  month  in  the 
March  quarterly  cycle. 

Pursuant  to  the  proposal's 
implementation  plan,  the  amendments 
would  be  made  effective  for  all 
applicable  contract  months.  Thus,  under 
the  proposal,  the  rule  amendments 
would  be  implemented  to  apply  to 
existing  as  well  as  newly  listed  contract 
months. 

According  to  the  CME,  the  proposal  is 
intended  to  support  liquidity  and  price- 
discovery  in  deferred  months  of  the 
Eurodollar  futures  contract.  In  this 
respect,  it  appears  that  the  proposal  at 
least  partially  represents  a  response  to 
efforts  to  develop  a  new  method  for 
trading  U.S.  Treasury  securities  versus 
Eurodollar  futures  contracts  (i.e.,  "TED 
spreads").  This  approach  involves 
acquiring  both  legs  of  the  spread 
position  in  a  single  transaction. 

n.  Request  for  Comments 

The  Commission  requests  comments 
on  any  aspect  of  the  CME's  proposed 
rule  amendments  that  members  of  the 
public  believe  may  raise  issues  under 
the  Act  or  Commission  regulations. 

Copies  of  the  proposed  rule 
amendments  and  related  materials  are 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission.  2033  K  Street 
N\V..  Washington.  DC  20581.  Copies 
also  may  be  obtained  through  the  Office 
of  the  Secretariat  at  the  above  address  or 
by  telephoning  (202)  254-6314.  Some 
materials  may  be  subject  to  confidential 
treatment  pursuant  to  17  CFR  145.5  or 
145.9. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  rule  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581,  by  the  specified 
date. 

Issued  in  Washington.  DC,  on  October  13. 
1994. 

Alan  L.  Seifert, 

Deputy  Director. 

IFR  Doc.  94-25850  Filed  10-18-94;  8:45  am] 

BILLING  CODE  63S1-01-P 


'  For  the  Eurodollar  futures  contract  ihe  CME 
currently  lists  contract  months  extending  ten  years. 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

information  Collection  Request 
Sut>mitted  to  the  Office  of  Management 
and  Budget  for  Review 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Information  Collection  Request 
Submitted  to  the  Federal  Office  of 
Management  and  Budget  (FOMB)  for 
Review. 

SUMMARY:  This  notice  provides 
information  about  an  information 
collection  proposal  by 
AmeriCorps  *  NC(X,  currently  under 
review  by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  OMB  and  AmeriCorps*  NCCC 
will  consider  comments  on  the 
proposed  collection  of  information  and 
recordkeeping  requirements  received  by 
November  18, 1994.  Copies  of  the 
proposed  forms  and  supporting 
documents  may  be  obtained  by 
contacting  AmeriCorps*  NCCC. 

ADDRESSES:  Send  comments  to  both— 

Donald  L.  Scott.  Director, 
AmeriCorps'NCCC,  1100  Vermont 
Avenue  NW.,  Washington.  DC  20525 

Steve  Semenuk,  Desk  Officer  for  CNCS. 
Office  of  Management  and  Budget, 
3002  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherry  Squire  (202)  606-5000x122  or 
lolene  Harrellxl05. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Action  Issuing  Proposal: 

AmeriCorps*  NCCC. 
TitJe  of  Forms:  Corps  Member 

Application  Packet. 

Need  and  Use:  AmeriCorps* NCCC  is 
requesting  information  to  meet 
requirements  of  federal  law.  This 
information  is  used  for  program 
management,  planning,  and  required 
recordkeeping. 

T}-pe  of  Request:  Submisison  of  revised 
collection. 

Respondent's  Obligation  to  Reply: 

Required  to  receive  benefits. 
Frequency  of  Collection:  On  occasion. 

Estimated  Number  of  Responses: 
30,000. 

Average  Burden  Hours  per  Response:  4 
hours  (reporting  and  recordkeeping). 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  90,000  hours. 

Regulatory  Authority:  Division  E  of  the 
National  Service  Act  as  amended. 


Dated:  October  1 1 .  1994. 
Donald  I^  Scott, 

Vice  President.  Corporation  for  National 
Service  and  Director.  AmeriCorps' National 
Civilian  Community  Corps. 

[FR  Doc.  94-25910  Filed  10-18-94;  8:45  ami 
BH.LMC  COOE  B050-28-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  Form,  and  OMB 
Control  Number:  Home  Health  Care 
Demonstration,  Inpatient  Costs  vs. 
Home  Health  Care  Costs;  DD  Form 
2534;  OMB  Control  Number  0704- 
0265. 

Type  of  Request:  Revision. 

Number  of  Respondents:  3.000. 

Responses  Per  Respondent:  2. 

Annual  Responses:  6.000. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  3,000 

Needs  and  Uses:  Congress  mandated 
(FY  1988  DoD  Appropriations  Act, 
Section  8071)  that  CHAMPUS 
continue  the  Home  Health  Care  (HHC) 
Demonstration.  The  purpose  of  this 
demonstration  is  to  provide 
beneficiaries  with  an  alternative  to 
hospitalization  and  to  identify'  the 
most  cost-effective  means  for  health 
care  coverage  lo  be  provided  by  the 
government.  The  collection 
instrument  requests  specific  data  on 
impatient  costs  versus  home  health 
care  costs.  This  data  is  used  by  Home 
Health  Care  Managers  in  determining 
which  is  more  cost-effective.  The  Act 
also  authorized  an  expansion  of  the  - 
Home  Heahh  Care  Demonstration  that 
permits  OCHAMPUS  to  broaden  the 
criteria  for  accepting  patients,  and  to 
include  all  CHAMPUS  beneficiaries— 
miUtary  retirees  and  their  family 
members,  as  well  as  active  duty 
family  members.  The  Home  Health 
Care— Case  Management 
Demonstration  represents  that 
expansion.  Data  collected  under  the 
demonstration  will  assist  in  * 

developing  a  coordinated  plan  of  care 
that  meets  patients'  needs  at  less  cost  - 
to  the  government. 


Affected  Public:  Individuals  or 
households,  Businesses  or  other  for- 
profit 

Frequency:  On  occasion  and 
Semiannually.     . 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

0MB  Desk  Officer:  Ms.  Shannah  Koss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Ms.  Koss  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204.  ArlingtMi,  VA  22202- 
4302. 

Dated:  October  11, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  94-25794  Filed  10-18-94;  8:45  am] 
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Office  of  th«  Secretary 

Defense  Information  School  Board  of 
Visitors  Meeting 

AGENCY:  Department  of  Defense,  Office 
of  the  Assistant  to  the  Secretary  of 
Defense  for  Public  Affairs,  American 
Forces  Information  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Defense  Information 
School  Board  of  Visitors  Will  hold  its 
semi-annual  meeting  at  the  Defense 
Photography  School,  Pensacola,  FL. 
Board  members  will  review  issues 
related  to  the  status  of  the  Defense 
Information  School  consohdation  and 
joint-Service  training  facility  under 
development.  The  meeting  is  open  to 
the  public. 

Dates  and  Times:  November  3, 1994— 
9  a.m.  to  11:15  a.m.  (first  session);  1:00 
p.m.  to  3:00  p.m.  (second  session);  3:30 
pjn.  to  4:45  p.m.  (third  session); 
November  4, 1994 — 8:30  a.m.  to  12  noon 
(fourth  session). 
ADDRESSES:  All  sessions  will  be 
conducted  in  the  main  conference  room. 
Defense  Photograph  School,  150  Hase 
Road,  Naval  Air  Station,  Pensacola.  FL 
32508-1049. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wallace  N.  Guthrie,  Jr.,  Training 
Directorate.  American  Forces 
Information  Service,  601  North  Fairfax 
Street,  Room  370,  Alexandria,  VA 
22314.  Telephone  (703)  274-^897. 


I  8t*d:  October  13, 1994. 

Pal  ida  L.  Toppinga, 

Alt  tmate  OSD  Federal  Register  Liaison   ' 
Ofj  cer.  Department  of  Defense. 

[FF  Doc.  94-25795  Filed  10-18-94;  8:45  am] 
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De  ense  Science  Board  Task  Force  on 
Co  rt  Reduction  Strategies  for  V-22 

AC1  ION:  Notice  of  Advisory  Committee 
Me  stings. 


SUMMARY:  The  Defense  Science  Board 
Ta!  k  Force  on  Cost  Reduction  Strategies 
for  V-22  will  meet  in  closed  session  on 
No  member  1-2  at  the  Boeing  Helicopters 
De  ense  and  Space  Group,  Ridley  Park, 
Pel  nsylvania;  on  November  15-16  at 
Bel  Helicopter  Textron,  Ft.  Worth, 
Texas;  on  November  29-30  and 
December  7-8, 1994  at  the  Pentagon, 
Ar^ngton,  Virginia. 

e  mission  of  the  Defense  Science 
d  is  to  advise  the  Secretary  of 
tnse  through  the  Under  Secretary  of 
jnse  for  Acquisition  and  Technology 
;cientific  and  technical  matters  as 
affect  the  perceived  need  of  the 
lartment  of  Defense.  At  these 
(tings  the  Task  Force  will  address 
nising  cost  reduction  strategies  and 
their  impact  on  our  cost  estimating 
methodologies.  The  V-22  will  be  the 
mo  lei  and  initial  focus  of  this  review. 
1 1  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L  No.  92-463,  as  amended  (5  U.S.C. 
Ap  ).  n,  (1988)),  it  has  been  determined 
tha  these  DSB  Task  Force  meetings, 
cor  cems  matters  listed  in  5  U.S.C. 
§  5!  2b(c)  (1)  &  (4)  (1988),  and  that     . 
ace  irdingly  these  meetings  will  be 
clo  ;ed  to  the  public. 
L.M .  Bynum, 

AlU  mate  OSD  Federal  Register  Liaison 
Offi  ?er.  Department  of  Defense. 

LFR  Doc.  94-25796  Filed  10-18-94;  8:45  am) 
BILL  NG  COOC  SMO-04-M 


the  Task  Force  will  work  with  the  JCS 
ChairmriTT  and  Vice  Chairman  in  support 
of  the  Fxpanded  JROC  activities.  The 
Task  T.yr^.e  should  place  special 
empha>-;s  on  the  application  of 
technoiugy  to  enhance  the  effectiveness 
of  the  evolving  force  structure  within 
tight  fiscal  constraints  and  should  also 
place  a  special  focus  on  issues  dealing 
with  operations  other  than  war. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  October  12, 1994. 
LM,  Byimni, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  94-25797  Filed  10-18-94;  8:45  am) 
BtLUNG  COOE  S00O-O4-M 


Defense  Science  Board  Task  Force  on 
Environmental  Security 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 


Del  ense  Science  Board  Task  Force  on 
Joi  It  Technology  Issues 

ACT  ON:  Notice  of  Advisory  Committee 
Meftings. 


summary:  The  Defense  Science  Board 
Task  Force  on  Environmental  Security 
will  meet  in  open  session  on  October 
24-25.  November  29-30,  and  December 
12-13. 1994  at  Strategic  Analysis.  Inc.. 
4001  N.  Fairfax  Drive.  Arlington. 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  tod  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Ed 
Dyckman  at  (703)  697-9107. 

Dated:  October  12, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  94-25799  Filed  10-18-94;  8:45  am) 
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SUM  MARY:  The  Defense  Science  Board 
Tas  t  Force  on  Joint  Technology  Issues 
wil  meet  in  closed  session  on 
No'  ember  3, 1994  at  the  Pentagon, 
Arl  ngton,  Virginia. 

1  le  mission  of  the  Defense  Science 
Bo!  rd  is  to  advise  the  Secretary  of 
Def  ;nse  through  the  Under  Secretary  of 
Def  !nse  for  Acquisition  and  Technology 
on  I  cientific  and  technical  matters  as 
the '  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
October  26,  1994.  The  hearing  will  be 
part  of  the  Commission's  regular 
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business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:00 
p.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  State 
Police  Drive,  West  Trenton,  New  Jersey. 
The  hearing  on  proposed  amendments 
to  the  Basin  Regulations— Water  Supply 
Charges  will  be  held  at  3:00  p.m. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  10:30  a.m.  at 
the  same  location  and  will  include  a 
presentation  on  New  Jersey's 
management  of  the  Potomac-Raritan- 
Magothy  .Aquifer  and  a  status  n^port  on 
the  Upper  Delaware  ice  diversion 
project. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Proposed  Amendments  to 
Comprehensive  Plan  and  Basin 
Regulations— Water  Supply  Charges 
Notice  was  given  in  the  August  5, 
1994  Federal  Register,  Vol.  59,  No.  150 
p.  39991,  that  the  Commission  would 
hold  a  public  hearing  on  October  26, 
1994  to  receive  comments  on  proposed 
amendments  to  its  Comprehensive  Plan 
and  Basin  Regulations— Water  Supply 
Charges  concerning  the  transfer  of 
Certificates  of  Entitlement.  Holders  of 
Certificates  of  Entitlement  are  exempted 
from  the  pajonent  of  water  charges  until 
such  certificates  are  transferred.  The 
amendments  would  (1)  define 
"transfer";  (2)  delete  two  categories  of 
exemptions  from  the  existing  general 
rule  that  terminates  Certificates  of 
Entitlement  upon  transfer  and  (3)  revise 
a  third  such  category.  Commission 
regulations  require  upon  transfer,  the 
termination  of  Certificates  of 
Entitlement  which  permit  the 
withdrawal  of  water  &T>m  the  basin 
without  charge.  The  U.S.  Court  of 
Appeals  has  confirmed  the 
Commission's  power  under  its  Compact 
to  terminate  Certificates  of  Entitlement 
when  a  transfer  has  occurred.  The  court 
also  ruled  that  the  Commission  s 
interpretation  of  its  existing  regulation 
that  limited  the  extent  to  which  certain 
transfers  were  exempt  irom  termination 
was  not  consistent  with  the  specific 
wording  of  the  regulations.  Pursuant  to 
the  court  ruling,  the  Commission 
proposes  to  amend  its  Basin 
Regulations — Water  Supply  Charges,  so 
that  transfer  exceptions  are  consistent 
with  existing  Commission  policy  to 
terminate  Certificates  of  Entitlement 
when  a  transfer  of  ownership  and/or 
control  of  a  water  using  facility  occurs. 
The  amendments  inter  alia  define  a 
transfer  to  include  the  sale  of  corporate 
stock.  They  also  delete  existing 
exceptions  to  the  transfer  rule  for 
corporate  merger  transactions  and 


certain  transactions  under  the  Internal 
Revenue  Code. 

Current  Expense  and  Capita]  Budgets. 
A  proposed  current  expense  budget  for 
the  fiscal  year  beginning  July  1. 1995.  in 
the  aggregate  amount  of  $3,326,500  and 
a  capital  budget  for  the  same  period  in 
the  amount  of  $1,937,500  in  revenue 
and  $1,481,500  in  expenditures.  Copies 
of  the  current  expense  and  capital 
budget  are  available  fi-ora  the 
Commission  on  request  by  contacting 
Richard  C.  Gore. 

A  Proposal  to  Adopt  the  1994-1995 
Water  Resources  Program.  A  proposal 
that  the  1994-1995  Water  Resources 
Program  and  the  activities,  programs, 
initiatives,  concerns,  projections  and 
proposals  identified  and  set  forth 
therein  be  accepted  and  adopted,  in 
accordance  with  the  requirements  of 
Section  13.2  of  the  Delaware  River  Basin 
Compact. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  Olde  Colonial  Greene  Property 
Owners  Association  D-73-20  CP 
(Revised)  RENEW AI^2.  An  application 
for  the  renewal  of  a  ground  water 
withdrawal  project  to  supply  up  to  2.43 
million  gallons  (mg)/30  days  of  water  to 
the  applicant's  residential  development 
from  Well  Nos.  1  and  2.  Commission 
approval  on  September  27. 1989  was 
limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  fttjm 
all  wells  remain  limited  to  2.43  mg/30 
days.  The  project  is  located  in 
Doylestown  Township,  Bucks  County, 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

2.  Newton  Country  Club  D-92-25.  A 
withdrawal  project  that  provides  up  to 
6.17  mg/30  days  (0.21  million  gallons 
per  day  (mgd))  of  combined  surface 
water  and  ground  wafer  for  golf  course 
irrigation  at  the  Newrton  Country  Club 
located  in  Andover  Township,  Sussex 
County,  New  Jersey.  Well  Nos.  1  and  2 
supplement  two  ponds,  located  on  an 
unnamed  headwater  tributary  to  Pauiins 
Kill,  from  which  water  is  diverted  to  the 
irrigation  facilities. 

3.  Hampton  Lakes  Walar  Company  D- 
92-42  CP.  An  application  for  approval 
of  a  ground  water  withdrawal  project  to 
supply  up  to  18.4  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  new  Well  No.  4,  and  to  reduce  the. 
existing  withdrawal  limit  of  all  wells 
from  49.6  mg/30  days  to  37  mg/30  days. 
The  project  is  located  in  Southampton 
Township,  Burlington  County,  Now 
Jersey. 

4.  Boeing  Defense  and  Space  Group 
D-94-30.  A  project  to  upgrade  the 


applicant's  existing  industrial 
wastewater  treatment  plant  (IWTPJ 
which  discharges  to  a  tidal  portion  of 
Crum  Creek  in  Water  Quality  Zone  4, 
after  mixing  with  boiler  blowdown. 
noncontact  cooling  wafer,  cooling  tower 
blowdown,  and  condensate,  at  a  rate  of 
234,000  gallons  per  day  (gpd).  The 
IWTP  will  continue  to  serve  the 
applicant's  military  and  commercial 
aircraft  manufacturing  operation  and  is 
located  in  Ridley  Township.  Delaware 
County.  Pennsylvania,  just  northeast  of 
the  State  Route  291  bridge  over  Cnjm 
Creek. 

5.  Washington  Township  Municipal 
Authority  0-94-42  CP.  A  project  to 
construct  a  250,000  gpd  sewage 
treatment  plant  (STP)  to  serve  a  portion 
of  Washington  Township.  The  STP  will 
be  located  just  east  of  Route  100  and 
approximately  2000  feet  south  of  the 
Borough  of  Bally,  in  Washington 
Township,  Berks  County.  Pennsylvania. 
The  proposed  secondary  activated 
sludge  plant  will  discharge  treated 
effluent,  after  disinfection,  to  West 
Branch  Perkiomen  Creek. 

6.  Upper  Frederick  Township  D-94- 
57  CP.  An  application  for  inclusion  in 
the  Comprehensive  Plan  of  a  ground 
water  withdrawal  project  to  supply  up 
fo  2.01  mg/30  days  of  water  to  the 
applicant's  distribution  system  fit)m 
existing  Well  Nos.  P-1  and  P-2, 
previously  issued  a  Protected  Area 
Permit  under  Section  10.3  for  G.I.D.A.^ 
Inc.  The  project  is  located  in  Upper 
Frederick  Township^  Montgomery 
County,  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  requt-st 
Plea:;e  contact  George  C  Elias 
concerning  docket-related  questions. 
Conies  of  the  full  text  of  the  proposed 
amendments  to  the  Basin  Regulations- 
Water  Supply  Charges  and  a  staff 
sldtement  in  support  of  the  amendinvnts 
may  be  obtained  by  contacting  Su.san  M. 
Weisman.  Persons  wishing  to  testif\'  ni 
tliis  hearing  are  rcque.sted  to  register 
with  the  Secretary'  prior  to  the  hrarinj; 

Daled:  October  H,  19<»4. 
Susan  M.  W<>isman, 
Sfcretary.    . 

IFR  Doc.  94-25818  Filed  HM8-94;  8:»5  ami 
BILLING  CODE  ft3«O-0l-P 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.159] 

Office  of  Special  Education  and 
Rehabilitative  Services;  Special 
Studies  Program 

action:  Notice  of  RevisedGrant 
Competitions 

PURPOSE:  0n  June  10, 1994.  the 
Secretary  published  in  the  Federal 
Register  (59  FR  30190)  a  combined 
application  notice  (CAN)  inviting 
applications  for  new  awards  for  fiscal 
year  1995  under  a  number  of  the 
Department's  direct  grant  and 
fellowship  programs.  Included  in  the 
CAN  were  three  competitions  under  the 
Special  Studies  Program.  The  purpose 
of  this  notice  is  to  withdraw  the  State 
Agency — Federal  Evaluation  Studies     ' 
Projects  competition,  CFDA  No. 
84.159A.  This  action  is  taken  to  increase 
the  estimated  number  of  awards  under  ° 
the  CFDA  84.159F  competition  from  one 
to  four,  and  to  change  the  estimated 
range  of  awards  (per  year)  from  $50,000 
to  $40,000-$60,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Sanchez,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
SW.,  Washington,  DC  20202-2641. 
Telephone:  (202)  205-6998.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S  C  1418 
Dated.  October  13. 1994. 
Judith  E.  Heumaiui, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Sen-ices. 
|FR  Doc.  94-25829  Filed  10-18-94;  8:45  am] 
BILUNG  CODE  4000-01-P 


Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  18, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 


Attei  tion:  Dan  Chenok:  Desk  Officer, 
Depa  rtment  of  Education,  Office  of 
Man)  igement  and  Budget,  725  17th 
Stre€  t,  NW.,  Room  3208,  Nev<r  Executive 
Offic  3  Building,  Washington,  DC  20503. 
Requ  3sts  for  copies  of  the  proposed 
infoi  nation  collection  requests  should 
be  ac  dressed  to  Patrick  J.  Sherrill, 
Depa  rtment  of  Education,  400  Maryland 
Aver  ue,  SW.,  Room  5624.  Regional 
Offic  i  Building  3,  Washington,  DC 
2O20  >-4651. 

FOR  I  URTHER  INFORMATION  CONTACT: 
Patri  :k  J.  Sherrill  (202)  708-9915. 
Indi^  iduals  who  use  a 
telec  )mmunications  device  for  the  deaf 
(TDI )  may  call  the  Federal  Information 
Rela    Service  (FIRS)  at  1-800-877-8339 
betw  ;en  8  a.m.  and  8  p.m..  Eastern  time. 
Mon  lay  through  Friday. 
SUPP  .EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
198C  (44  U.  S.  C.  Chapter  35)  requires 
that  he  Office  of  Management  and 
Budj  et  (OMB)  provide  interested 
Fede  ral  agencies  and  the  public  an  early 
oppc  rtunity  to  comment  on  information 
colle  ction  requests.  OMB  may  amend  or 
wai\  B  the  requirement  for  public 
cons  iltation  to  the  extent  that  public 
parti  :ipation  in  the  approval  process 
wou  d  defeat  the  purpose  of  the 
infoi  mation  collection,  violate  State  or 
Fede  ral  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
stati  tory  obligations.  The  Acting 
Dire  :tor  of  the  Information  Resources 
Man  Igement  Service,  publishes  this 
notii  e  containing  proposed  information 
colU  ction  requests  prior  to  submission 
of  th  ;se  requests  to  OMB.  Each 
prof  osed  information  collection,     - 
grou  3ed  by  office,  contains  the 
folk  iving:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing 
or  Ti  instatement;  (2)  Title;  (3)  Frequency 
of  c(  Uectioa;  (4)  The  affected  public;  (5) 
Repi  rting  burden;  and/or  (6) 
Rec(  rdkeeping  burden;  and  (7)  Abstract. 
OM!  I  invites  public  comment  at  the 
addi  ess  specified  above.  Copies  of  the 
reqi  jsts  are  available  from  Patrick  J. 
Shei  rill  at  the  address  specified  above. 

Dc  ed:  October  12. 1994. 
Ingr  1  Kolb. 

Acti.  g  Director,  Information  Resources 
Man  Igement  Service. 

Offii  :e  of  Educational  Research  and 
Imp  -ovement 

Typ  f  of  Review:  Extension. 

TitU  :  Final  Performance  Report  for 

Li  jrary  Services  and  Construction 

A;t. 
Fret  uency:  Annually. 
Affe  :ted  Public:  State  or  local 

go  vernments. 
Rep  >rting  Burden: 


Responses:  250. 
Burden  Hours:  1.000. 

Recordkeeping  Burden: 
Recordkeepers:  250. 
Burden  Hours:  250. 

Abstract:  This  report  form  is  needed  to 
obtain  information  on  expenditures  of 
grant  fiinds  and  to  evaluate  project 
performances  of  grantees  under  the 
Library  Literacy  Program.  Title  VI  of 
the  Library  Services  and  Construction 
Act. 

(FR  Doc.  94-25826  Filed  10-18-94:  8:45  am) 
BILUNG  CODE  400<M)1-P 


National  Assessment  Governing  Board 
Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisor)' 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATE:  November  3.  1994. 
TIME:  4  p.m.  (et). 
LOCATION:  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer,  - 
National  Assessment  Governing  Board. 
Suite  825,  800  North  Capitol  Street. 
NW..  Washington.  DC  20002-4233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  40b{i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  Section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  IIl-C  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988 
(Pub.  L.  100-297),  (20  USC  1221e-l). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Executive  Committee  of  the 
National  Assessment  Governing  Board 
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will  meet  November  3. 1994  from  4  p.m 
until  5  p.m.  Because  this  is  a 
teleconference  meeting,  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  Committee's  deliberations.  The 
agenda  includes  review  and  approval  of 
the  November  17-19, 1994  meeting 
agenda  and  discussions  on  the  NAEP/ 
NAGB  reauthorization. 

Records  are  kept  of  a  1 1  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  National  Assessment 
Governing  Board,  Suite  825,  800  North  ' 
Capitol  Street,  NW.,  Wa.shington.  DC, 
from  8:30  a.m.  to  5  p.m. 

Date:  October  1.3, 1994. 
Roy  Truby, 

Exedutive  Director,  Xational  Asses.smt-itt 
Govern  ing  Boa  rd. 

IFR  Doc.  94-25830  Filed  10-18-**;  8.45  am) 
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DEPARTMENT  OF  ENERGY 
Financial  Assistance  Award  (GRANT) 

AGENCY:  U.S.  Department  of  Enerev 
(DOE).  ^ 

ACTION:  Grant  Solicitation  Awards  for 
Laser  Fusion  Research  Applications. 


SUMMARY:  Pursuant  to  10  CFR  600.15, 
The  U.S.  DOE  announces  that  it  plans 
to  conduct  a  technically  competitive 
solicitation  for  basic  research 
experiments  in  high  energy  density 
studies  at  the  National  Laser's  U.ser's 
Facility  (NLUF)  located  at  the 
University  of  Rochester  Laboratory  for 
Laser  Energetics  (UR/LLE).  Grant " 
Solicitation  No.  DE-PS03-95SF20539. 
Universities  or  other  higher  education 
institutions,  private  sector  not-for-profit 
organizations,  or  other  entities  are 
invited  to  submit  grant  applications. 
The  total  amount  of  funding  expected  to 
be  available  for  the  Fiscal  Year  1995 
(FY95)  program  cycle  is  $450,000. 
Multiple  awards  are  anticipated. 
FOR  FUf^THER  INFORMATION  CONTACT: 
Hank  Jones,  DOE  Oakland  Operations 
Office.  1301  Clay  Street,  Room  700N. 
Oakland.  CA  94612-5208,  (510)  637- 
1868. 

SUPPLEMENTARY  INFORMATKW:  Intert-sted 
parties  can  obtain  a  3  V2"  computer 
floppy  disk  of  the  solicitation  document 
by  submitting  a  written  request;  specify 
WordPerfect  5.0  for  DOS  or  Microsoft 
Word  5.0  for  Macintosh.  The  solicitation 
document  contains  all  the  information 
relative  to  this  action  for  prospective 
applicants.  The  solicitation  is  targeted 
for  release  in  October  1994.  The  actual 
work  to  be  accomplished  will  be 
determined  by  the  experiments  and 


diagnostic  techniques  that  are  selected 
for  award. 

Proposed  experiments  and  diagnostic 
techniques  will  be  evaluated  through 
scientific  peer  review  against 
predetermined,  published  and  available 
criteria.  Final  selection  will  be  made  by 
the  DOE.  Ft  is  anticipated  that  multiple 
grants  will  be  awarded  within  available 
funding.  The  unique  resources  of  the 
NLUF  are  available  to  scientists  for 
state-of-the-art  experiments  primarily  in 
the  area  of  inertial  fusion  and  related 
plasma  physics.  Other  areas  such  as 
spectroscopy  of  high  ionized  atoms, 
laboratory  astrophysics,  fundamental 
physics,  materials  science,  and  biology 
and  chemistry  will  be  considered  on  a 
secondary  basis. 

The  LLE  was  established  in  1970  to 
investigate  the  interaction  of  high  power 
lasers  with  matter.  Available  at  the  LLE 
for  NLUF  researchers  is  the  upgraded 
OMEGA  LASER.  A  30  Kj  uv,  24-beam 
laser  system  (at  0.35ura)  suitable  for 
direct-drive  ICC  implosions,  and  the 
Glass  Development  Laser  (GDL),  a  250 
bilUon  watt,  single  beam  prototype  for 
the  variety  of  experiments  including 
laser-plasma  interactions  and  atomic 
spectroscopy.  The  NLLIF  program  for 
FY95  is  to  concentrate  on  experiments 
than  can  be  done  with  .the  OMEGA  laser 
at  the  University  of  Rochester  and 
development  of  diagnostic  techniqufw 
suitable  for  the  upgraded  OMEGA 
system.  Measurements  of  the  laser 
coupling,  laser-plasma  interactions,  core 
temperature,  and  core  density  are 
needed  to  determine  the  characteristics 
of  the  target  implosions.  Diagnostic 
techniques  could  include  eiSer  new 
instrumentation,  development  of 
analysis  tools,  or  development  of  targets 
that  are  applicable  for  30  kJ  direct-drive 
implosions.  Additional  technical 
information  about  the  farjlities  and 
potential  collaboration  at  NLUF  tan  be 
obtained  from:  Dr.  James  Knauer, 
Manager.  National  Laser  User's  Facility, 
University  of  Rochester/LLE.  250  East 
River  Road,  Rochester.  NY  14623. 

Issued  in  Oakland,  CA  SrptMnhpr  2.1. 1994 
loan  Macrusky, 
Chief  Energy  Research  Branch. 
IFR  Doc.  94-25899  Fil.'d  10-18-94:  8:45  .imj 
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Richland  Operations  Office;  Notice 

AGENCY:  U.S.  Department  of  Energy, 
Richland  Operations  Office. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 


600.7(b)(2)(i),  it  intends  to  issue  a 
noncompetitive  grant  award  to  the  Statp 
of  Washington  Department  of 
Community,  Trade,  and  Economic 
Development.  The  award  is  planned  for 
an  initial  three  (3)  year  project  cycle, 
consisting  of  three  (3)  separately  funded 
one  (1)  year  budget  periods.  The  initial 
budget  is  estimated  at  SI. 100,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  P.  Fletcher.  U.S.  Department  of 
Energy.  Richland  Operations  Office, 
P.O.  Box  550,  Richland.  Washington 
99352,  Telephone:  (509)  376-4828 
SUPPLEMENTARY  INFORMATION: 

Grant  Aivnrd  Mumbfr.  DE-FGOJi- 
94RL12995. 

Scope  of  Project:  The  proposeti 
financial  assistance  award  is  a  grant 
Washington  State  to  fund  an 
Environmental  Ttichnology  Partnership 
Initiative.  The  partnership" will  establish 
a  cooperative  approach  to:  (1)  Private 
sector  participation  in  cleanup  activiiins 
at  H.inford  and  other  sites,  and  (2) 
contributing  to  local  sustainable 
economic  development.  The  partnership 
between  DOE  and  the  State  of 
Washington  will  be  designed  to 
accomplish  these  goals  through  the 
application  of  advanced  technology. 
The  State  and  DOE  will  a-eate  or 
designate  a  non-profit  entity  to  act  as  a 
facilitator  between  governmental 
agencies  and  private  partners.  Thi.s 
entity  will  establish  connections  to 
academic  institutions,  industry,  and 
other  research  institutions  to  encourage 
the  development,  exchange,  and 
commercialization  of  environmental 
technologies. 

DOE  has  determined  that  award  on  a 
noncompetitive  basis  is  appropriate 
because  the  recipient  is  a  unit  of 
government  and  the  activities  to  Iw 
supported  are  related  to  the 
performance  of  governmental  functif»ns 
within  the  jurisdiction  of  that  unit, 
Uiereby  precluding  DOE  provision  of 
support  of  another  entity.  It  has  be»?n 
determined  that  a  grant  instrument  is 
appropriate  since  the  Department  of 
Energy  anticipates  limited  direct 
involvement  with  the  program. 

Dated:  September  26. 1994. 
P.E.  Rasroussen, 

Acting  Director.  ProiupeiJHint  Division. 
Richland  Operations  Office. 
IFR  Dof,.  94-2  J900  Filod  10-1&-94;  845  am\ 
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Office  of  Policy 


SUMMARY:  The  Department  of  Energy, 
Richland  Operations  Office,  announces 
that  pursuant  to  Paragraph  C  of  10  CFR 
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ACTION:  Notice  of  availability  of 
guidelines. 

SUMMARY:  Pursuant  to  Section  1605(b)  of 
the  Energy  Policy  Act  of  1992.  the 
Department  of  Energy  has  develop>ed 
guidelines  for  the  voluntary  reporting  of 
greenhouse  gas  emissions,  their 
reduction,  and  carbon  fixation  achieved 
through  any  measure.  The  data  will  be 
reported  on  forms  to  be  developed  by 
the  Energy  Information  Agency  (EIA) 
and  entered  into  an  EIA  database. 

The  guidelines  provide  for  the 
voluntary  reporting  of  greenhouse  gas 
emissions  and  reductions,  and  of  carbon 
sequestration.  The  guidelines  and 
supporting  materials  will  assist  parties 
in  analyzing  activities  and  determining 
emissions  and  reductions  in  order  to 
voluntarily  report  this  data.  The  EIA 
"  reporting  forms  will  be  consistent  with 
the  guidelines.  The  guidelines  and 
supporting  material  are  finalized  and 
will  be  available  for  distribution  on  or 
before  October  31, 1994. 
DATES:  The  Guidelines  for  the  Voluntajy 
Reporting  of  Greenhouse  Gases  under 
Section  1605(b)  of  the  Energy  Policy  Act 
of  1992  will  be  available  for  distribution 
on  or  before  October  31, 1994. 
ADDRESSES:  Copies  of  the  guidelines  and 
supporting  documents  are  available  in 
hard  copy  or  on  3  Vz"  diskette.  Copies 
may  be  obtained  by  telephone  request  to 
(202)  586-3660,  by  facsimile  request  to 
(202)  586-2062  or  (202)  586-3047.  or  by 
writing  to  the  Office  of  Global 
Environment  (PO-63),  U.S.  Department 
of  Energy.  1000  Independence  Ave., 
SW.,  Washington.  DC  20585.  Please 
request  publication  DOE/PO-0028,  and 
indicate  hard  copy  or  diskette  version. 

A  docket  (Docket  PO-VR-94-101) 
containing  information  related  to 
development  of  the  guidelines  and  a 
copy  of  the  guidelines  and  supporting 
documents  is  available  for  public 
inspection  in  the  DOE  Freedom  of 
Information  Reading  Room,  Room  lE- 
090,  at  the  address  listed  above, 
between  the  hours  of  9  a.m.  and  4  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFOR.MATICN  CONTACT:  Jean 
Vernet,  Office  of  Global  Environment 
(PO-63),  U.S.  Department  of  Energy, 
1000  Independence  Ave.,  SW.,  - 
Washington,  DC  20585,  phone  (202) 
586-4755;  or  Elmer  Holt,  Office  of 
Global  Environment  (PO-63).  at  the 
same  address,  phone  (202)  586-0714. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Authority  and  Background 

II.  Discussion  of  Final  Guidelines  and 

Comments  Received 
A.  Organization  of  the  Final 
Guidelines  and  Supporting 
Materials 


3.  Purpose  of  the  Guidelines  and 

Design  Principles 
C.  Changes  to  Draft  Guidelines  for 

Final  Guidelines 

1 .  Gases  covered 

2.  Limitation  on  Vintage  of  Reportable 
Projects 

3.  Direct  and  Indirect  Emissions 
i.  Primary  and  Secondary  Effects 

5.  Amending  a  Previous  Year's  Report 
5.  Radiative  Forcing  of  Greenhouse 

Gases 
D.  Changes  to  Draft  Sector-Specific 

Supporting  Documents  for  Final 

Sector-Specific  Supporting 

Documents 
1.  Electricity  Supply 
I.  Residential  and  Commercial 

Buildings 
i.  Industrial 
I.  Transportation 
5.  Forestry 
>.  Agricultural 
7.  Adjusted  Electricity  Emissions 

Factors  by  State 
II    Administrative  Requirements 

I.  Statutory  Authority  and  Background 

Jnder  Section  1605(b)  of  the  Energy 
Pc  licy  Act  of  1992  (EPAct;  Pub.  L.  102- 
4«  B),  the  Secretary  of  Energy  with  the 
Ei  ergy  Information  Administration,  and 
in  consultation  with  the  Environmental 
Pr  Jtection  AgencyJEPA),  is  required  to 
es;  ablish  a  voluntary  reporting  system 
an  d  database  on  emissions  of 
gr  fenhouse  gases  (GHGs),  reductions  of 
th  ;se  gases,  and  carbon  fixation.  EXDE  is 
re  luired  to  publish,  after  public 
CO  mment,  guidelines  setting  procedures 
fo  the  accurate  voluntary  reporting  of 
in  brmation  on:  (1)  Greenhouse  gas 
en  issions  on  an  annual  basis  for  the 
ba  >eline  period  1987  through  1990,  and 
fo;  subsequent  calendar  years;  (2) 
an  nual  reductions  of  greenhouse  gases 
an  d  carbon  fixation  achieved  through 
an  y  measure;  and  (3)  reductions  in 
gr  enhouse  gas  emissions  achieved 
vc  untarily,  or  as  a  result  of  plant  or 
fa(  ility  closings,  or  as  a  result  of  State 
or  Federal  requirements. 

'he  guidelines  and  supporting 
m  iterials  finalized  today  will  assist 
th  )se  who  wish  to  participate  in 
de  :ermining  or  developing  infoemation 
ca  )able  of  being  reported.  The  reporting 
fo  ms  and  database  system  required 
ur  der  Section  1605(b)  are  to  be 
d(  leloped  by  EIA  and  must  be 
CO  isistent  with  the  guidelines. 

Draft  guidelines  and  supporting 
m  terials  were  made  available  for  public 
CO  nment  on  June  1, 1994  (59  FR  28345); 
th  it  notice  discusses  the  draft 
gu  defines.  A  public  hearing  on  the  draft 
gu  delines  was  held  on  June  29. 1994. 
Tl  e  draft  supporting  document  for  the 
ag  icultural  sector  was  made  available 


June  30. 1994  (59  FR  33733).  Comments 
were  provided  by  individuals  and 
associations  representing:  public 
interest  environmental  and  land  use 
groups;  investor-owned  and  publicly- 
owned  utilities;  independent  power 
producers;  oil  production  and  use;  coal 
production  and  use;  motor  vehicle 
manufacturing  and  use;  chemical 
manufacturing;  and  academic, 
commercial,  and  public  interest  forestry 
interests, 

II.  Discussion  of  Final  Guidelines  and 
Comments  Received 

A.  Organization  of  the  Final  Guidelines 
and  Supporting  \laterials 

In  response  to  comments,  the  final 
guidelines  and  supporting  materials 
have  been  re-organized  from  that 
presented  in  the  draft.  The  coverage  of 
each  sector-specific  supporting  Part, 
however,  is  the  same  as  that  contained 
in  the  parallel  Part  of  the  draft 
documents.  The  final  guidelines  and 
supporting  documents,  DOE/PO-0028, 
are  organized  in  three  volumes: 
Volume  1 — General  Guidelines 
Volume  2 — Sector-Specific  Issues  and 
Reporting  .Methodologies 
Supporting  the  General  Guidelines 

Part  1 — Electricity  Supply  Sector 

Part  2 — Residential  and  Commercial 
Buildings  Sector 

Part  3 — Industrial  Sector 
Volume  3 — Sector-Specific  Issues  and 
Reporting  Methodologies 
Supporting  the  General  Guidelines 

Part  4 — Transportation  Sector 

Part  5 — Forestry  Sector 

Part  6 — Agricultural  Sector 

The  material  provided  in  the  draft 
supporting  document.  Part  7,  dealing 
with  Global  Warming  Potentials,  has 
been  revised  as  discussed  below,  and 
now  appears  as  Appendix  E  to  each 
supporting  volume. 

B.  Purpose  of  the  Guidelines  and  Design 
Principles 

The  final  guidelines  and  supporting 
materials  have  been  developed  to  reflect 
the  goal  of  maximizing  participMtion 
without  compromising  the  usetuiness  of 
the  data  voluntarily  submitted. 
Commenters  on  the  draft  guidelines 
generally  supported  the  appropriateness 
of  this  goal,  although  some  did  not  agree 
on  how  to  strike  a  balance  between 
maximizing  participation  and 
establishing  a  meaningful  data  reporting 
system.  The  flexibility  provided  by  the 
draft  guidelines,  which  takes  into 
account  the  reporter's  ability  to  use 
existing  information  and  select 
appropriate  quantification  methods,  was 
supported  by  many  commenters  as 
necessary  to  encourage  participation. 
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However,  some  comments  from 
environmental  public  interest  groups 
and  forestry  public  interest  groups 
urged  that  the  final  guidelines  include 
requirements  for  verification  of 
emissions  reductions  and  carbon 
sequestration  data.  These  commenters 
believe  that  the  flexibility  provided  by 
the  program  made  data  verification 
essential  to  the  credibility  of  the 
information  entered  into  the  database. 
Many  of  these  comments  acknowle'dged 
that  the  statute  directed  neither  DOE  nor 
reporters  to  obtain  verification  of  data 
reported,  but  suggested  that  third  party 
verification  could  provide  users  of  the 
database  with  better  assurances  of  its 
accuracy. 

Some  of  these  commenters  indicated 
that,  in  the  alternative,  the  program 
should  direct  reporters  to  indicate  the 
basis  for  the  data  submitted  based  on  a 
categorization  system,  and  that  the 
database  should  be  designed  to  allow 
sorting  of  data  on  the  basis  of  this 
categorization.  For  example,  a  report 
would  indicate  that  data  was  based  on 
measurement,  estimation,  or  use  of 
default  tables,  and  whether  emissions 
reductions  project  reports  were 
accompanied  by  historic  or  entity-wide 
emissions  data.  A  database  user  would 
be  able  to  retrieve  reported  data  on  the 
basis  of  these  categories. 

In  order  to  provide  the  flexibility 
necessary  to  encourage  reporting,  the 
guidelines  do  not  provide  prescriptive 
features  such  as  verification.  Rather,  the 
guidelines  indicate  that  a  reporter  will 
be  asked  to  categorize  the  data 
submitted.  This  categorization  will 
include  third  party  verification  as  well 
as  whether  the  data  was  Measured  or 
estimated.  Segregation  of  data  by 
categories  will  be  possible. 

DOE  believes  the  approach  of 
requesting  the  identification  of  data 
derivation,  and  of  any  data  verification 
performed,  accommodates  both  the  need 
to  maximize  participation  by  providing 
fiexibility.  and  the  need  to  create  a 
useftil  and  accessible  database. 

C.  Changes  to  Draft  Guidelines  for  Final 
Guidelines 

.■\fter  reviewing  the  comments 
received,  DOE  revised  several 
provisions  of  the  draft  general 
guidelines  and  some  provisions  of  the 
sector-specific  supporting  documents. 
The  changes  to  the  draft  guidelines 
include:  the  addition  of  gases  to  the  list 
of  those  reportable  under  the  program, 
with  delayed  implementation  for  some 
of  those  gases  not  covered  in  the  draft 
guidelines;  a  limitation  on  reporting 
project  activities  to  those  that  achieved 
new  emission  reductions  or  carbon 
sequestration  beginning  with  January  1. 


1991;  revision  of  the  discussions  about 
distinctions  between  primary  and 
secondary  effects,  and  between  direct 
and  indirect  emissions;  and  guidance  on 
amending  a  previous  year's  report. 

A  discussion  of  responses  to 
significant  comments  on  issues  in  the 
draft  general  guidelines  appears  below. 
Significant  changes  as  a  result  of 
comments  received  on  the  sector- 
specific  documents  are  discussed  below 
by  sector  document. 

1  Gases  Covered 

The  legislation  does  not  define 
"greenhouse  gases."  The  draft 
guidelines  covered  emissions  of  carbon 
dioxide,  methane,  nitrous  oxide,  as  well 
as  many  of  the  halogenated  sub.stances. 
The  final  guidelines  add  two 
halogenated  substances,  halon  1211  and 
halon  2402.  to  the  list  of  gases  and 
substances  covered.  In  addition,  DOE 
announces  the  delayed  addition  of  three 
greenhouse  gases,  nitrogen  oxides, 
nonmethane  hydrocarbons,  and  carbon 
monoxide,  to  the  reporting  program 
starting  with  the  third  reporting  cycle  of 
the  program  which  is  expected  in  1997. 

a.  Additional  Gases  to  be  Covered- 
Conventional  Pollutants 

Comments  on  the  gases  and 
substances  covered  by  the  draft 
guidelines  supportedexpansion  of  the 
program  to  a  more  comprehensive  Hsl  of 
greenhouse  gases,  especiallv  some 
conventional,  or  "criteria,""pollutants 
regulated  under  the  Clean  Air  Act  for 
which  emissions  data  is  collected  by 
EPA  and  State  agencies  under  various 
air  quality  programs.  These  gases  are 
nitrogen  oxides,  nonmethane 
hydrocarbons,  and  carbon  monoxide. 
Although  these  gases  are  not  direct 
greenhouse  gases,  they  contribute  to  the 
formation  of  carbon  dioxide  and/or 
tropospheric  ozone. 

The  international  scientific 
community  has  been  unable  to  quantify 
the  differential  radiative  activity  of 
these  gases,  and  thus  has  not  provided 
an  index  of  the  climate  change  effects  of 
these  gases  relative  to  carbon  dioxide. 
Because  emissions  data  reported  under 
the  program  will  be  reported  in  units  of 
weight,  and  not  reduced  by  any 
common  index  of  comparative  radiative 
effects,  it  is  unnecessary  to  exclude 
gases  from  the  program  solely  on  the 
basis  that  a  quantification  of 
comparative  effects  is  not  available. 

DOE  agrees  that  a  more 
comprehensive  1605(b)  reporting 
program  should  cover  these  indirect 
gases,  and  has  expanded  the  gases 
covered  by  the  voluntary  reporting 
program  to  include  nitrogen  oxides, 
nonmethane  hydrocarbons,  and  carbon 


monoxide.  However,  for  the  reasons 
discussed  below,  DOE  is  delaying  the 
programmatic  acceptance  of  voluntarily 
reported  data  on  emissions  and 
emissions  reductions  of  these  gases  for 
a  period  of  two  years.  Thus,  reports  of 
data  related  to  these  gases  will  first  be 
accepted  by  EIA  during  the  third 
reporting  cycle  of  the  program,  i.e.  with 
reports  filed  in  1997.  These  reports  mav 
include  the  results  of  activities 
beginning  January  1. 1991,  as  well  as 
historic  emissions  data  on  these  gases 
for  the  period  1987  to  1990. 

The  primary  reason  for  delaying  the 
addition  of  these  gases  is  to  aid  in  the 
efficient  administration  of  this  new 
program.  Neither  DOE  nor  EIA  has 
sufficient  experience  in  voluntary 
reporting  to  predict  the  volume  of 
participation  in  this  program  or  the 
difficulties  that  may  arise  in  its 
implementation.  EIA  expects  thai 
experience  gained  in  the  first  two  vears 
of  the  program  will  enhance  its  ability 
to  smoothly  accommodate  this 
expansion  of  the  reporting  program. 

b.  Additional  Gases  to  be  Covered— 
Halogenated  Substances 

Comments  were  also  received  on  the 
list  of  halogenated  substances  for  whi«  h 
emissions  and  reductions  will  be 
reportable.  In  response  to  these 
comments,  the  final  guidelines  add  two 
halogenated  substances,  halon  1211  and 
halon  2402,  to  the  list  of  reportable 
gases.  Given  the  limited  amount  of 
reporting  anticipated  on  these 
substances,  initial  coverage  of  the 
program  includes  these  gases. 

As  explained  in  the  June  1994  notice 
of  availability  for  the  draft  guidelines, 
the  inclusion  of  some  halogenated 
substances  in  the  voluntary  reporting 
program  is  based  on  the  language  of 
Section  1605(b)(1)(B).  referring  to  tho 
reportability  of  reductions  in 
greenhouse  gas  emissions  achieved 
through  "chlorofluorocarbon  capture 
and  replacement."  Without  this 
language,  DOE  might  have  limited  the 
voluntary  reporting  program  to  those 
gases  covered  by  the  United  Nations 
Framework  Convention  on  Climate 
Change,  thus  excluding  the 
chlorofluorocarbons  (CFCs)  and  other 
halogenated  substances,  including  thi- 
two  halons  now  covered,  from  the 
reporting  program. 

One  comment  noted  that  the  draft 
guidelines'  failure  to  list  halon  1211  and 
halon  2402  as  reportable  gases  was 
inconsistent  with  the  listing  of  halon 
1301.  The  draft  guidelines  and 
supporting  materials  listed  only  those 
halogenated  substances  for  which  the 
Intergovernmental  Panel  on  Climate 
Change  (IPCC)  had  published  an  index  ' 
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.of  global  wanning  potential  (GWP) 
relative  to  carbon  dioxide.  While  there 
are  internationally  accepted  indices  of 
stratospheric  ozone  depletion  potential 
for  halogenated  and  bromide  substances 
in  addition  to  those  listed  in  the  draft 
guidelines  and  supporting  documents, 
the  IPCC  published  a  GWP  for  halon 
1301 ,  but  not  for  any  other  halon. 

Dased  on  stratospneric  ozone 
depletion  characteristics,  the 
halogenated  substances  are  covered  by 
an  intemalional  agreement,  the 
Montreal  Protocol  on  Substances 
Depleting  the  Stratospheric  Ozone,  and 
under  U.S.  law  aie  regulated  under  Title 
VI  of  the  Gean  Air  Act  Amendments  of 
1990.  These  gases  are  greenhouse  gases, 
although  they  also  have  the  antagonistic 
characteristic  of  destroying  tropospheric 
ozone,  which  tends  to  indirectly 
produce  global  cooling.  These 
antagonistic  effects  complicate  the 
analysis  of  their  impact  on  the  global 
climate,  and  have  divided  the  scientific 
community  over  whether  the  net  effect 
of  some  of  these  gases  will  be  global 
warming  or  cooling. 

This  division  in  the  scientific 
community  has  made  it  difficult  to 
determine  the  quantitative  global 
warming  potential  of  these  gases. 
Because  emissions  data  reported  under 
the  program  will  be  reported  in  units  of 
weight,  and  not  reduced  to  a  standard 
measure  by  application  of  a  common 
index  of  comp^arative  radiative  effects, 
and  to  be  consistent  with  the  decision 
discussed  above  on  conventional 
pollutants,  halon  1211  and  halon  2401 
are  added  to  the  Ust  of  gases  for  which 
emissions  may  be  reported  under  the 
program.  Based  on  the  limited  amount 
of  activity  in  production  and  use  of 
these  substances,  and  on  the  similarity 
in  emissions  of  these  substances  to  other 
halogenated  substances,  DOE  has 
determined  that  there  is  no 
administrative  need  to  delay  acceptance 
oT  submissions  on  these  gases. 

2.  Limitation  on  Vintage  of  Reportable 
Projects 

The  General  Guidelines  include  a  new 
section,  discussing  the  limitation  on 
reporting  projects  which  resulted  in  a 
reduction  in  emissions,  but  on  which 
activity  commenced  before  1991.  Tht 
final  guidelines  permit  reporting  as 
projects  only  new  (post-1990)  emissions 
reductions  and  carbon  sequestration. 
Pre-1991  emissions  reductions  will  be 
reflected  in  emissions  reporting  only. 
Thus,  the  results  of  all  emission 
reduction  activities  which  are  first 
achieved  in  1991  are  reportable  as 
projects,  even  if  the  activity  commenced 
before  1991.  For  example,  in  the  case  of 
an  ongoing  demand  side  management 
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pr<  gram,  emissions  changes  arising 

fro  n  energy  savings  through  appliance 

rej  lacement  in  1991  can  be  reported  as 

pre  ject  results,  but  the  effects  of 

ap  iliance  replacements  before  1991  are 

no  reportable  as  emissions  reduction 

pr<  jects.  Rather,  these  effects  are 

sul  sumed  in  emissions  reporting  for  the 

bai  eline  period  of  1987  through  1990. 

'  he  draft  guidelines  had  no 
coi  iparable  discussion.  Some 
coi  imenters  maintained  that  a  time 
lin  itation  on  reportable  emissions 
rec  uction  projects  was  necessary, 
pai  liculvly  because  under  the 
gui  ielines  reporters  may  separately 
rej  ort  emissions  and  emissions 
rec  actions.  These  comments  indicated 
tha  the  statutory  language  of  section 
'  16(  5(b)(l)(A)(i)  providing  for  1987 
thr  )ugh  1990  as  baseline  years  for 
em  ssions  reporting  implied  that 
em  ssions  reductions  reporting  under 
sec  ion  1605(b)(1)(B)  was  limited  to 
rec  jctions  occurring  after  1990. 
Reductions  occurring  before  1991  would 
be ;  eportable  only  for  their  effect  on 
em  ssions  reported  for  the  baseline 
yea  rs,  rather  than  separately  as 
em  ssions  reductions  projects". 

S  ince  the  statutory  wnguage  on 
rep  jrting  emissions  reductions  is  not 
ex  J  liciily  tied  to  any  sp)ecific  year  or 
yea  -s,  and  the  years  1987  through  1990 
are  referred  to  as  the  baseline  period, 
DO  I  is  persuaded  that  goals  of  the 
rep  )rting  program  are  best  served  by 
lim  Ung  reports  of  emission  reduction 
pre  acts  to  new  emissions  reductions 
afte  r  1990.  Many  emission  reduction 
pro  ects  have  multi-year  or  multi-decade 
livi  s;  without  a  time  limitation,  the 
dati  [base  would  include  the  emissions 
red  ictions  results  of  older  activities 
mo  e  appropriately  reflected  within 
em  ssions  reporting  rather  than 
hig  ilighted  separately  as  emissions 
red  iction  projects. 

3. 1  irect  and  Indirect  Emissions 
1  le  reporting  program  covers 
acti  laities  which  directly  or  indirectly 
resi  It  in  greenhouse  gas  emissions  or 
em  ssions  reductions.  DOE  has  revised 
the  text  of  the  General  Guidelines  to 
cla  ify  the  distinction  between  direct 
anc  indirect  emissions  in  order  to  assist 
repi  irters  in  identifying  the  distinction. 
S  )me  commenters  supported  limiting 
the  urogram  to  submissions  of  data  on 
din  ct  emissions,  and  to  activities  that 
din  ctly  produce  or  reduce  emissions,  in 
ord  it  to  provide  clarity  in  the  program's 
dati  base.  Other  comments  supported 
the  draft's  inclusion  of  activities  that 
ind  rectly  impact  greenhouse  gas 
emi  ;sions.  based  on  the  statutory  listing 
in  ;  ection  1605(b)(1)(B)  of  activities 
wh  ch.  indirectly  affect,  or  may 


indirectly  affect,  emissions  or 
reductions.  Additionally,  many 
comments  evidenced  confusion  over  the 
draft's  discussion  of  direct  and  indirect 
emissions. 

DOE  agrees  that  the  statutory  listing  of 
activities  which  indirectly  affect 
emissions,  as  well  as  activities  that 
directly  affect  emissions,  supports  the 
incJusibn  of  both  direct  and  indirect 
emissions  in  the  reporting  program. 
DOE  also  agrees  that  these  concepts  are 
potentially  confusing.  To  assist 
reporters  in  identifying  direct  and 
indirect  emissions.  DOE  has  revised  the 
te.xt  of  the  General  Guidelines.  It  is 
apparent  from  many  of  the  comments 
that  this  confusion  was  largely  created 
by  intertwining  the  concepts  of  primar>' 
and  secondary  effects  of  an  activity  with 
the  concepts  of  resulting  direct  and 
indirect  emissions. 

In  response.  DOE  has  eliminated  the 
distinction  between  primary  and 
secondary  effects  of  a  project,  leaving  a 
single  concept  of  "effects". 

4.  Primary  and  Secondary  Effects 

Based  on  comments  expressing 
confusion  over  the  concepts  and  the 
draft  guidance  for  the  inclusion  of  both 
primary  and  secondary  effects  in  project 
analysis,  the  final  guidelines  have 
eliminated  the  distinction.  While  the 
concepts  are  still  presented  in  Section 
GG-5.9,  the  reporter  is  ui^ed  to  consider 
and  report  the  known  and  quantifiable 
"effects"  of  a  project  without  regard  to 
whether  they  are  primary  or  secondary. 
To  provide  additional  clarity,  the  final 
guidelines  also  {M«sent  examples  of 
different  types  of  effects. 

5.  Amending  a  Previous  Year's  Report 

The  final  guidelines  add  a  provision 
which  allows  reporters  to  amend  any 
previous  year's  report.  The  program 
will,  for  example,  accept  reports  based 
on  estimated  and  default  data,  which 
will  be  identified  as  such  by  the 
reporter.  (See  discussion  at  II.B.,  above.j 
Where  a  reporter  subsequently  develops 
better  data,  for  example  through  field 
measurements  or  utility-specific 
emissions  factors,  the  original  report 
may  be  modified  based  on  information 
developed  using  the  later-acquired  data. 
The  amended  report  will  include  the 
reason  for  the  revision  and  a 
comparison  of  the  amended  report's 
changes  to  the  original  report. 

The  primary  reason  for  adding  this 
provision  is  to  encourage  reporters  to 
develop  their  own  activity-specific  data, 
without  discouraging  reporting  based  on 
less-specific  estimation  or  default  data. 
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6.  Radiative  Forcing  of  Greenhouse 
Gases 

The  language  of  Section  1605(b)(1) 
provides  that  the  reporting  guidelines 
are  "to  establish  procedures  for  taking 
into  account  the  differential  radiative 
activity  and  atmospheric  lifetimes  of 
each  greenhouse  gas."  The  draft 
guidelines  and  the  supporting  materials 
included  as  Part  7.  "Global  Warming 
Potentials"  (GWPs),  describing  the  GWP 
index  developed  by  the  IPCC  as  a 
simple  method  for  representing  the 
relative  effects  on  climate  resulting  from 
a  unit  mass  of  a  greenhouse  gas. 

Comments  unanimously  supported 
DOE's  decision  to  require  that  emissions 
data  be  reported  only  in  units  of 
greenhouse  gases  emitted,  and  not  to 
require  reporters  to  convert  these  data  to 
the  effects  of  the  gases  reported  relative 
to  carbon  dioxide.  The  final  guideUnes 
continue  to  direct  that  reported  data 
will  be  in  units  of  gas  emitted. 
Commenters  expressed  concerns  that  (1) 
the  concept  of  GWPs  was  too  complex 
to  be  useful  to  most  reporters  in 
developing  GHG  mitigation  options;  (2) 
the  discussion  in  draft  Part  7  of  the 
scientific  basis  of  GWPs  was  flawed; 
and  (3)  use  of  scientific  work  not  yet 
formally  adopted  by  the  IPCC  was 
inappropriate. 

In  response  to  comments,  draft  Part  7 
has  been  substantially  condensed  and 
appears  as  Appendix  E  in  the  two 
supporting  volumes.  The  expansion  of 
draft  Part  7  to  clarify  fully  the  many 
complex  and  evolving  scientific  issues 
was  deemed  outside  the  scope  of  the 
voluntary  reporting  program.  A  brief 
discussion  of  the  concept,  together  with 
a  chart  of  the  latest  quantitative  GWP 
index  developed  by  the  international 
scientific  community,  is  provided  in  the 
Appendix.  The  reader/user  is  referred  to 
other  sources  for  additional  information. 

DOE  agrees  that  the  scientific 
concepts  involved  in  GWPs,  such  as 
time  horizons,  carbon  cycle  models,  and 
integration  time  scales,  may  not  be 
clearly  understood  by  many  in  the 
general  reporting  population.  The 
ongoing  improvements  in  our 
understanding  of  the  complex  global 
climate  system  and  analytic  models 
developed  are  evidenced,  as  discussed 
in  the  Notice  of  Inquiry  preceding  the 
draft  guidelines,  by  the  1992  revision  of 
the  1990  IPCC  report  on  GWPs.  Further, 
revisions  to  the  1992  report  have  been 
approved  by  an  IPCC  subsidiary  body. 
Working  Group  I,  and  will  be  published 
later  this  year.  It  is  from  this  anticipated 
publication  that  the  GWPs  provided  in 
the  draft  and  final  guidelines  are  taken. 

The  IPCC,  an  international  body 
charged  with  reaching  international 


consensus  on  the  complex  scientific 
matters  in  climate  change,  is  supported 
by  the  United  States.  IPCC  work  will 
ultimately  be  a  factor  in  both  domestic 
and  international  analyses  on  climate 
change  mitigation  options.  It  would  thus 
be  imprudent  for  the  DOE  reporting 
guidelines  to  address  differential 
radiative  forcing  in  a  manner 
inconsistent  with  the  IPCC.  The  1994 
revisions  to  the  IPCC  GWP  index  have 
been  approved  by  Working  Group  I  and 
are  expected  to  be  formally  accepted  by 
the  full  IPCC  soon  after  publication  of" 
the  final  guidelines.  DOE  is  using  this 
material  in  advance  of  its  formal 
acceptance  for  administrative  ease. 


study  or  example  discussion  on  any 
issue. 


7.  Editorial  and  Minor  Revisions 

In  response  to  various  comments, 
editorial  revisions  were  made 
throughout  the  General  Guidehnes  and 
the  supporting  documents  as  follows. 

Case  studies  and  examples.  Case 
studies  and  examples  are  provided  for 
the  purpose  of  illustrating  the  process  of 
project  analysis  in  light  of  a  reporter's 
purpose  and  sector-specific 
circumstances  and  conditions.  Some 
commenters  suggested  that  some  of  the 
case  studies  and  examples  provided 
were  unrealistic,  that  they  suggest  a 
greater  reporting  burden  for  reporters  in 
some  sectors  than  in  others,  or  that  they 
appear  to  require  the  use  of  certain 
approaches  and  methods  for  some 
activities. 

To  address  these  comments,  the 
following  text  has  been  added  to  all  case 
study  and  example  presentations: 

Note:  This  example  illustrates  only 
one  approach  in  analyzing  a  project; 
your  analysis,  methods,  and 
calculations  will  vary  depending  on 
your  particular  circumstances,  the 
geographic  location  o'f  the  project,  and 
other  factors. 

Examples  are  intended  to  provide,  in 
an  educational  manner,  illustrations  of 
various  approaches  to  project  and 
emissions  analysis  permitted  within  the 
guidelines.  They  are  not  intended  to 
imply  any  additional  directions  or 
restrictions  on  reporting  over  and  above 
that  provided  by  the  Guidelines.  The 
case  studies  and  examples  do,  however, 
suggest  to  potential  reporters  different 
ways  in  which  existing  data  and 
resources  may  be  used  to  develop  a 
report.  The  illustrated  cases  thus  differ 
in  detail  based  on  the  stated  purpose  of 
the  hypothetical  reporter  for  reporting,    • 
and  the  individual  circumstances 
surrounding  the  project  and  the 
reporter.  Consistent  with  the  goal  of 
maximum  participation  in  the  program, 
the  flexibility  of  the  reporting  program 
is  not  bound  by  any  particular  case 


Subjective  Terminology 

Comments  were  made  that  the  use  in 
the  guidelines  and  the  supporting 
materials  of  certain  descriptive  terms, 
relative  to  a  reporter's  decisions 
regarding  the  data  developed  and 
reported,  were  inappropriate  within  a 
voluntary  prograiu.  The  program's 
flnxibility  allows  reporters  fo  select 
among  various  approaches  in 
developing  a  report.  These  selections  do 
not  encompass  comparative  value  of  tho 
reporter's  activities.  No  value  judgments 
are  intended  by  the  use  of  subje«:tive 
terms  in  any  description  of  the 
reporter's  choice  of  approaches. 
Accordingly,  the  final  guidelines  and 
supporting  materials  have  been  revised 
to  minimize  use  of  these  terms,  and  to 
better  reflect  that  judgments  on  the 
quality  of  the  data  reported  are  fo  be 
made  by  the  reporter  and  database  user, 
and  not  by  the  reporting  program. 
Where  these  terms  remain  in  the 
guidelines  and  supporting  documents, 
they  are  intended  to  reflect  differing 
perspectives  of  both  reporters  and 
database  users  on  choices  permitted  by 
the  reporting  program. 

D.  Changes  to  Draft  Sector- Specific 
Supporting  Documents  for  Final  Sector- 
Specific  Documents 

Comments  were  received  on  all  draft 
sector  specific  supporting  documents. 
Revisions  to  the  draft  guidelines  in 
response  to  comments  on  less 
significant  technical,  mathematical;  or 
editorial  errors  in  the  draft  sector 
specific  supporting  documents  are  not 
individually  discussed  in  this  notice, 
but  were  considered  and  addressed 
where  appropriate. 

Most  comments  fall  into  several 
categories  of  issues,  including  those  that  * 
have  been  addressed  in  the  final  General 
Guidelines  and  discussed  above  in 
section  II.C.  of  this  notice.  These 
categories  include:  failure  to  discuss  all 
emissions  reduction  or  carbon 
sequestration  activities  applicable  to  the 
sector;  criticism  of  the  case  studies'  use 
of  unrealistic  circumstances;  the 
accuracy,  completeness,  and  degree  of 
conservativeness  of  default  tables:  and 
the  lack  of  balance  among  sector 
documents  indicating  differing 
reporting  burdens. 

The  program  is  expressly  intended  to 
provide  reporters  with  the'flexibilitv  to 
report  on  the  achievements  of  all 
emissions  reduction  and  carbon 
sequestration  activities.  The  failure  of 
the  draft  guidehnes  and  supporting 
materials  to  discuss  or  list  any 
particular  activity  does  not  indicate  thai 


its  achievements  are  not  reportable 
under  the  1605(b)  program. 

In  response  to  comments,  the  Hnal 
supporting  documents  add  discussions 
of  some  additional  emissions  reduction 
and  carbon  sequestration  approaches, 
and  provide  more  emphasis  to  some  of 
the  approaches  discussed  in  the  draft. 
Nevertheless,  the  guidelines  and 
supporting  documents  are  not  intended 
to  provide  an  exclusive  list  of  all 
activities  that  may  be  reported.  The 
guidelines  could  not,  for  example, 
provide  identification  and 
quantification  of  achievements  from  the 
novel,  ixuiovative  actions  for  which  the 
information  sharing  function  of  the 
voluntary  reporting  program  is 
paramount. 

As  discussed  above  in  C.7..  the 
guidelines  and  supporting  documents 
use  case  studies  and  examples  to 
illustrate  the  application  of  concepts 
and  varied  approaches  to  project 
analysis  and  reporting.  Reporters  are  not 
bound  by  the  particulars  of  any 
presentation.  Rather,  the  guidelines 
provide  reporters  the  flexibility  needed 
to  adapt  project  analysis  approaches  to 
particular  circumstances,  including  the 
type  of  project,  the  availabiUty  of 
necessary  data,  and  the  purpose  for  - 
reporting. 

Thus,  while  revisions  have  been  made 
in  many  case  studies  and  examples 
throughout  the  documents  in  response 
to  comments  regarding  realism,  these 
study  examples  are  not  intended  to  be 
exhaustive  of  the  range  of  appropriate 
approaches  that  reporters  may  develop 
and  use  to  determine  the  data  to  report 
under  this  program. 

Significant  comments  were  received 
on  the  accuracy,  completeness,  and 
degree  of  conservativeness  of  the  default 
tables  provided  in  the  supporting 
documents.  Based  on  DOE's  technical 
judgment  on  individual  comments, 
errors  have  been  corrected.  Responses  to 
these  comments  on  specific  sector 
default  tables  appear  below  in  the 
discussion  of  the  relevant  sector. 

In  keeping  with  the  flexibiUty  of  the 
program,  reporters  are  encouraged  to 
use  and  develop  data  specific  to  the 
project  being  reported  to  accommodate 
their  individual  circumstances.  The 
continued  inclusion  of  default  tables  is, 
however,  in  keeping  with  the  goal  of 
maximum  participation,  where  the  wide 
disparity  among  potential  reporting 
populations  supports  the  need  to 
provide  some  "lookup"  tables  for  use  at 
the  discretion  of  the  reporter. 

Default  tables,  by  their  nature,  may 
provide  an  easy  way  for  reporters  to 
estimate  the  quantity  of  certain  factors 
they  may  need  in  order  to  report.  By 
virtue  of  their  ease  of  use.  these  tables 
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can  not  accommodate  all  variables 
inv  jlved;  rather,  they  are  based  on 
jud  ^ents  on  appropriate 
me  hodologies  and  available  data.  In 
son  le  fields  of  endeavor,  there  is  no 
apj  arent  consensus  on  methodologies 
anc  thequahty  and  quantity  of  data 
nee  ied  either  to  develop  default  tables 
or  1 3  definitively  judge  their 
cor  servativeness.  The  default  tables 
pro  /ided  are,  in  DOE's  judgment, 
gen  3rally  conservative. 
Spme  commenters  asked  that  DOE 

default  tables  covering  additional 
quantification  areas.  While  DOE 
that  the  addition  of  tables  in 
documents  could  be  helpful  to 
repfcrters.  their  development  did  not 
wai  rant  a  delay  in  issuing  the  final 
guii  lelines  and  supporting  documents, 
r  lany  Instances,  measurement  and 
methodologies  are  in  their  relative 
DOE  expects  that  data  and 
e^odologies  will  evolve  as  national 

international  interest  continue  in 

areas  of  greenhouse  gas  emissions 
red  iction  and  carlxin  sequestration.     , 
Sin  ;e  reporters  are  permitted  to  develop 
the  r  own  data  and  submit  it  to  the 
vol  mtary  reporting  program,  the 
pro  >ram  itself  may  aid  in  the 
dev  slopment  of  methodologies  and  the 
ace  unulation  of  data  to  advance 
kno  wledge  in  these  areas.  DOE 
ack  lowledges  that  sector-specific 
doc  jments  appear  to  differ  greatly  in 
the  detail  with  which  applicable 
con  :epts  and  approaches  are  discussed. 
Thi  i  distinction  was  especially  noted  in 
con  ments  on  the  Electricity  Supply 
Sector,  Residential  and  Commercial " 

din^s  Sector,  Industrial  Sector  and 
Forestry  Sector  documents,  expressing 
that  the  differences  may 

cate  a  higher  reporting  burden  for 
sectors. 

T  le  differences  in  focus  and  depth  are 
basi  id  primarily  on  the  breadth  of 
tecl  nical  knowledge  of  each  sector's 
gre<  nhouse  gas  and  emissions  reduction 
or  c  irbon  sequestration  features, 
inc  uding  the  knowledge  held  by  each 
sec  or's  population  and  the  degree  to 
wh  ch  reporters  will  have  or  can 
dev  ;iop  sufficient  data  necessary  for  a 
rep  »rt.  These  differences  in  focus  and 
dep  th  do  not  direct  any  additional  or 
sup  elementary  requirements  for  these 
seel  ors.  Minimum  reporting 
req  lirements,  set  forth  in  section  GG-6 
oft  le  final  General  Guidelines,  are 
idei  itical  for  all  reporters  and  projects, 
regi  rdless  of  sector. 

1.  E  ectricity  Supply 

Ii  addition  to  the  revisions  discussed 
abo  re,  in  response  to  comments  on  the 
dra  t  Electricity  Supply  Sector 
doc  jmeat,  the  final  Electricity  Supply 
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Sector  document  includes  more 
prominent  mention  of:  (1)  The  possible 
use  of  Integrated  Resource  Planning  data 
and  data  development  methods;  (2)  the 
role  of  least-cost  or  other  dispatching 
modes;  (3)  the  role  of  hydroelectric 
power  in  renewable  energy;  and  (4) 
emissions  reduction  projects  in 
eleclrotechnologies.  The  discussion  of 
relevant  electrotechnologies  has  been 
augmented  in  the  Industrial  and 
Transportation  Sector  documents  as 
well. 

Comments  were  received  on  requiring 
reporters  in  this  sector  to  use  certain 
existing  Federal  or  State  requirements, 
or^other  existing  protocols  in  developing 
reporting  data.  One  example  of  a 
Federal  protocol  is  the  EPA's 
Conservation  and  Verification  Protocol. 
40  CFR  Part  73,  which  is  used  in  the 
acid  rain  program  under  title  IV  of  the 
Clean  Air  Act  Amendments  of  1990  to 
determine  the  distribution  of  bonus 
sulfur  dioxide  allowances  based  on 
electricity  conservation  programs. 
Another  example  under  the  Federal  acid 
rain  program  is  EPA  regulations 
providing  for  monitoring  or  estimating 
and  reporting  carbon  dioxide  emissions 
from  certain  boilers.  Many  States  also 
have  protocols  dealing  with  estimating 
energy  savings  from  demand  side 
management  (DSM)  programs. 
,   While  activities  in  this  sector  are 
characterized  by  an  extensive  array  of 
measurement  and  estimation 
methodologies  and  protocols,  many  of 
which  are  mentioned  in  the  guidelines 
and  supporting  documents,  DOE  does 
not  require  their  use  for  the  reporting 
program.  Consistent  with  the  flexibility 
of  the  program,  reporters  may  choose  to 
use  appropriate  protocols  and  data 
developed  for  other  reasons,  including 
compliance  with  Federal  and  State 
requirements. 

Significant  revisions  to  some  of  the 
examples  for  this  sector  were  made  in 
response  to  comments  that  the  scenarios 
and  quantification  specifics  provided 
were  unrealistic.  In  addition  to  these 
revisions,  the  language  of  the  caveat 
discussed  in  section  II.C.7.,  above,  has 
been  added  to  the  presentation  of  all 
examples  for  the  purpose  of  indicating 
that  the  example  is  meant  to  illustrate 
concepts,  not  to  prescribe  the  use  of 
specific  approaches. 

2.  Residential  and  Commercial 
Buildings 

Comments  on  the  supporting 
document  for  the  Residential  and 
Commercial  Buildings  Sector  reflect 
similar  concerns  to  those  raised  on  the 
Electricity  Supply  Sector  document.  In 
response  to  comments,  DOE  has  added 
discussions  of  electrotechnologies 


specific  to  this  sector  and  identified 
additional  conservation  techniques. 
DOE  has  clarified  that  the  ability  to 
report  the  results  of  an  activity  is  not 
dependent  on  whether  that  technology 
or  technique  is  mentioned  in  the 
guidelines  or  supporting  documents. 

Activities  in  tnis  sector  are 
i;haracterized  by  an  array  of 
measurement  and  estimation 
methodologies,  some  of  which  are 
mentioned  in  the  document.  Comments 
were  received  on  requiring  reporters  to 
use  specific  protocols  available  for  this 
sector.  For  the  same  reasons  as 
discussed  in  section  D.I.,  above,  the 
guidelines  do  not  prescribe  the  use  of 
specific  methodologies  or  protocols  for 
measurement  or  estimation. 

3.  Industrial 

In  response  to  comments,  DOE  has 
modified  discussions  on  the  appropriate 
consideration  of  the  obsolescence  of 
equipment  in  determining  the  reference 
case  for  reportable  projects.  Biomass 
emissions  factors  have  been  clarified, 
and  the  distinction  between  temporary 
and  permanent  fuel  switching  has  been 
eliminated. 

Similar  to  other  secto^-sfiecifJc 
documents,  the  final  Industrial  Sector 
supporting  document  has  expanded 
discussions  of  electrotechnologies 
specific  to  this  sector  and  identified 
additional  conservation  techniques.  The 
ability  to  report  the  results  of  an  activity 
is  not  dependent  on  whether  a 
technology  or  technique  is  mentioned  in 
the  guidelines  or  supporting  documents. 

4.  Transportation 

In  addition  to  the  general  revisions 
discussed  above,  DOE  has  expanded  the 
discussion  on  electric  vehicles  in  the 
Transportation  Sector  supporting 
documrnt.  Activities  in  the 
transportation  sector  are  characterized 
by  an  extensive  array  of  measurement 
and  estimation  methodologies,  some  of 
which  are  mentioned  in  the  document. 
The  use  of  some  of  these  methodologies 
is  required  under  various  Federal 
rogulatory  and  funding  programs,  such 
as  those  which  regulate  vehicle  air 
pollutant  emissions  or  award  highway 
construction  funds.  For  the  reasons 
discussed  above,  reporters  are  not 
limited  to  using  these  protocols. 

5.  Forestry 

Comments  on  the  Forestry  S«H:tor 
tlocument  related  to  its  apparent 
emphasis  on  carbon  sequestration 
activity  fixim  new  or  replacement 
forcstation,  together  with  a 
corresponding  lack  of  emphasis  on 
forest  preservation,  forest  management, 
and  urban  forestry.  The  varying 


treatment  of  types  of  carbon 
sequestration  activity  is  not  meant  to 
imply  a  preference  by  DOE,  or  by  the 
reporting  program,  for  any  particular 
type  of  forestry  activity.  It  is,  rather, 
based  primarily  on  the  state  of  the 
knowledge  in  these  areas  of  forest 
carbon  sequestration.  Similar  to  other 
sector  documents,  reporting  is  not 
limited  to  the  activities  discussed. 

Comments  on  the  limited  tree  species 
and  associated  reference  cases  provided 
for  standard  forestry  projects  suggested 
that  the  table  be  expanded  to  include 
additional  species.  These  data  were 
developed  with  the  assistance  of  U.S. 
Forest  Service  staff,  and  the  tables  are 
based  on  the  availability  of  sufficient 
information  to  generalize  carbon 
sequestration  effects  of  certain  activities. 
While  such  information  is  available  for 
the  major  commercial  species  which  are 
addressed  in  the  tables,  DOE  believes 
tliat  there  is  insufficient  information 
availabl'»  to  develop  adequate  default 
tables  on  other  species  or  reference 
cases.  For  additional  species  and 
reference  cases,  as  well  as  for  other 
forestry  activities,  the  reporter  will  need 
to  develop  specific  project  data. 

Other  commenters  stated  that  field 
measurements  for  projects  in  this  sector 
were  particularly  essential  to  assure  the 
accuracy  of  the  data  submitted. 
Consistent  with  the  flexibility  necessary 
to  encourage  reporting  in  this  and  all 
other  sectors,  the  guidelines  do  not 
provide  prescriptive  features  such  as 
requiring  field  measurements.  Rather, 
the  guidelines  indicate  that  a  reporter 
will  be  asked  to  categorize  the  data 
submitted,  including  whether  it  is  based 
on  measurement. 

6.  Agricuhural 

Conunents  received  on  the  draft 
document  for  the  Agricultur.il  Sector 
were  indicative  of  the  complexity  of  the 
sector,  and  its  unique  characteristic  of 
including  reportable  activities  that 
contributeboth  to  greenhouse  gas 
emissions  and  to  carbon  sequestration. 

Ck)minents  were.received  on  the 
failure  to  include  any  discussion  of 
certain  emissions  reduction  or  carbon 
sequestration  approaches  specifically 
applicable  to  the  agricuhural  sector.  In 
response  to  these  comments,  additional 
text  has  been  added  on  windbreaks  and 
shelterboits.  changes  to  grazing  land, 
and  the  production  of  biomass  for  fuel. 
The  failure  of  the  document  to  address 
other  agricuhural  activiti»»s  which  affect 
greenhouse  gases  or  carbon 
sequestration  is  not  intended  to 
preclude  data  submissions  on  those 
activities,  including  energy  efficiency 
improvements. 


7.  Adjusted  Electricity  Emissions 
Factors  by  State 

Substantia]  and  detailed  comment 
was  received  on  the  draft  Appendix  C, 
"Adjusted  Electricity  Emissions  by 
State,"  which  appeared  in  all  draft 
sector  supporting  documents.  After 
consideration  of  the  comments  received, 
Appendix  C  has  been  revised  to  employ 
a  simpler  methodology  and  the 
inclusion  of  nonutility  generation 
emissions.  A  summary  of  the 
methodology  used  for  the  table  appears 
together  with  the  table  in  Appendix  C. 
The  published  data  on  fuel  use  and 
technologies  used  are  identified. 

In  response  to  comments  that  the  draft 
failed  to  include  nonutility  genemtioa, 
emissions  factors  for  nonutility 
generation  have  been  added,  together 
with  weighted  combined  emissions 
factors  for  utility  and  nonutility 
generation.  Where  the  reporter  utilizing 
the  table  knows  whether  the  power  is 
utility  or  nonutility  generated,  the 
appropriate  factor  should  be  used.  The 
combined  factor  is  intended  for  use 
when  the  reporter  is  unable  to  make  this 
identification. 

In  keeping  with  the  flexibility  of  the 
program,  reporters  are  encouraged  to 
use  emissions  factors  specifically 
applicable  to  the  project  being  reported: 
Where  a  utihty-specific  factor  is 
available,  for  example,  it  will 
incorporate  actual  fuel  mix  and 
dispatching  modes  which  are  not 
differentiated  within  a  State  factor 
provided  in  Appendix  C.  The  inclusion 
of  revised  Appendix  C  is  in  keeping 
with  the  programmatic  goal  of 
maximum  participation,  by  providing  a 
method  for  estimating  emissions  and 
reductions  when  other  data  are  not 
easily  available. 

ni.  Administrative  Requirements 

A.  Regulatory  Review 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
docs  not  meet  the  criteria  which  define 
such  actions  under  Executive  Order 
12866.  58  FR  51735.  and  is  therefore  not 
subject  to  regulatory  review. 
Accordingly,  the  Office  of  M.inagfMni'nt 
and  Budget  (OMB)  has  info.-med  DOE 
that  no  clearance  of  the  guidelines  and 
supporting  materials  is  required. 

B.  Issues  Under  the  Paperwork 
Reduction  Act 

The  pro\isions  of  section  1605(bJ 
direct  EIA  to  develop  the  reporting 
forms  and  database  for  the  reporting 
program,  consistent  with  the  guidelines 
issued  today.  Separate  administrative 
requirements  apply  to  the  developm»*n» 
of  EIA  reporting  forms. 
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Any  information  collection 
requirements  proposed  for  the  voluntary 
reporting  program  are  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  will  be  submitted  to 
the  Office  of  Management  and  Budget 
for  review  and  approval  of  paperwork 
requirements.  EIA  anticipates  the 
availability  of  draft  reporting  forms  for 
public  comment  within  30  days.  A 
notice  on  the  availability  of  the  draft 
'  reporting  forms -will  appear  in  the 
Federal  Register. 

Issued  in  Washington,  DC  on  October  13, 
1994. 

Susan  F.  Tiemey, 

Assistant  Secretary.  Office  of  Policy. 
IFR  Doc.  94-25901  Filed  10-18-94;  8:45  am] 
BILUNG  COeC  64S0-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC95-1-000,  et  at.] 

Central  Maine  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

October  11. 1994. 

Take  rtotice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Maine  Power  Company  and 
Fairfield  Ener^gy  Venture,  L.P. 

(Docket  No.  EC95-1-0001 

Take  notice  that  on  October  7, 1994, 
Central  Maine  Power  Company  ("CMP") 
and  Fairfield  Energy  Venture.  L.P. 
("FEV")  jointly  tendered  for  filing  an 
application  for  approval  of  the 
acquisition  and  sale  of  a  certain 
described  step-up  transformer  and 
related  books  and  records  ("Public 
Utility  Facilities")  pursuant  to  a 
Purchase,  Sale  and  Termination 
Agreement  between  CMP  and  FEV 
related  to  the  acquisition  by  CMP  and 
sale  by  FEV  of  all  of  FEVs  right,  title 
and  interest  in  the  32  megawatt  (net) 
biomass  electric  generating  plant 
located  in  the  Town  of  Fort  Fairfield, 
Maine. 

Comment  date:  October  21,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER93-500-000| 

Take  notice  that  on  Octobers.  1994, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  a  Second 
Supplement  to  the  Agreement  for  the 
Sale  of  Energy  and  Capacity  to  Central 
Hudson  Gas  and  Electric  Corporation 
(CHG&E)  developed  in  part  to  provide 


rep  acement  power  for  damaged 
ger  erating  units.  The  Second 
Su  iplement  addresses  Staff  inquiries 
an(  establishes  floor  and  ceiling  cost 
cap  s  as  requested  by  the  FERC. 

(  opies  of  the  Second  Supplement 
ha\  e  been  served  upon  CHG&E  and 
inti  rested  state  commissions. 

(  bmment  date:  October  25. 1994.  in 
ace  jrdance  with  Standard  Paragraph  E 
at  t  \e  end  of  this  notice. 

3.  <  :entral  Illinois  Public  Service 
Coi  npany 

[Do  :ket  No.  ER94-1 602-000] 

'  ake  notice  that  on  October  5, 1994, 
Cei  tral  Illinois  Public  Service  Company 
(CI  'S),  tendered  for  filing  an 
am  indment  to  an  executed  Interchange 
Ag  eement  between  CIPS  and  Louis 
Dn  yfus  Electric  Power,  Inc.  (Dreyfus) 
tha  was  previously  filed  on  August  26, 
19S  4.  The  amendment  was  filed  at  the 
req  lest  of  Commission  staff. 

C  IPS  renews  its  request  for  an 
eff«  ctive  date  of  August  27, 1994,  but 
stal  Bs  that  no  transactions  have  occurred 
to  <  ate  under  the  tendered  agreement. 

C  IPS  states  that  a  copy  of  the 
am  (ndment  was  served  upon  Dreyfus 
an(  the  Illinois  Commerce  Commission. 

(  omment  date:  October  25, 1994.  in 
ace  jrdance  with  Standard  Paragraph  E 
at  t  le  end  of  this  notice. 

4. 1  ublic  Service  Company  of  New 
Me  cico 

|Do  ket  No.  ER94-1648-000I 

'  ake  notice  that  on  September  14. 
195  4,  PubUc  Service  Company  of  New 
Me  cico  (PNM),  tendered  for  filing  an 
An  endment  No.  1  to  Contract  No.  14- 
06-  500-1605  between  Western  Area 
Poi  rer  Administration  OVestern),  Texas- 
Ne  ^  Mexico  Power  Company  (TNP),  El 
Pas  D  Electric  Company  (EPE).  Plains 
Ele  :tric  Generation  &  Transmission 
Co<  perative,  Inc.  (Plains)  and  PNM 
(ul  ich  contract  is  commonly  referred  to 
as  1  le  New  Mexico  Power  Pool 
Agi  eement).  The  purpose  of 
Arr  endment  No.  1  is  to  extend  the  term 
of  t  le  New  Mexico  Power  Pool 
Agi  eement  for  an  additional  twenty 
mo  iths  ft-om  the  date  of  execution  of  the 
An  endment. 

F  MM  requests  waiver  of  the 
apj  licable  notice  requirements  to 
per  nit  the  Amendment  to  be  effective  as 
of  1  lovember  1, 1994. 

C  opies  of  the  filing  have  been  served 
up<  n  Western,  TNP,  EPE,  Plains  and  the 
Nei  \i  Mexico  Public  Utility  Commission. 

C  omment  date:  October  25, 1994,  in 
ace  )rdance  with  Standard  Paragraph  E 
at  t  le  end  of  this  notice. 


5.  Montaup  Electric  Company 

(Docket  No.  ER94-1696-000] 

Take  notice  that  on  September  30. 
1994,  Montaup  Electric  Company  filed 
an  Exhibit  A  under  the  service 
agreement  for  Montaup's  transmission 
service  to  the  City  of  Taunton. 
Massachusetts,  under  Montaup's  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
The  Exhibit  A  is  for  the  transmission 
beginning  October  1, 1994.  Montaup 
requests  that  the  Exhibit  A  be  permitted 
to  become  effective  on  that  date. 

Comment  date:  October  25. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  &  Light  Company 

[Docket  No.  ER94-1697-0001 

Take  notice  that  on  September  30. 
1994,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  part  35  of  the  Commission's 
Regulations,  a  Short-Term  Agreement  to 
Provide  Capacity  and  Energy  Between 
Florida  Power  &  Light  Company  and  the 
Utilities  Commission,  City  of  New 
Smyrna  Beach,  Florida,  dated  August  ' 
10,  1994  (Agreement).  FPL  has 
requested  an  effective  date  of  December 
1.1994. 

Comment  date:  October  25. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Kentucky  Utilities  Company 

(Docket  No.  ER94-1698-0001 

Take  notice  that  on  September  30, 
1994.  Kentucky  Utilities  Company  (KU) 
filed  a  transmission  services  tariff  and  a 
power  sales  services  tariff  and  several 
revisions  to  its  interconnection 
agreements.  KU  states  that  the  purpose 
of  the  filings  is  to  authorize 
transmission  services  over  the  KU 
transmission  system  and  to^fitct 
market-based  rates  for  its  off-system 
power  and  energy  sales. 

Comment  date:  October  25, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21Tand  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

SpcTPtary. 

IFR  Doc.  94-2.5877  Filed  10-18-94;  8:4.5  am] 

BILLING  CODE  C717-01-P 


Project  No.  2456-009-NHl 

Public  Service  Company  of  New 
Hampshire;  Intent  To  Hold  a  Public 
Meeting  for  Discussion  of  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Ayers  Island 
Hydroelectric  Project 

October  13, 1994. 

On  October  3, 1994,  the  Commission 
staff  mailed  the  Ayers  Island  DEIS  to  the 
Environmental  Protection  Agency, 
resource  and  land  management 
agencies,  and  interested  organizations 
and  individuals.  This  document 
evaluates  the  environmental 
consequences  of  continuing  the 
operation  and  maintenance  of  the 
existing  Ayers  Island  Hydroelectric 
Project,  located  on  the  Pemigewasset 
River  in  Belknap  and  Grafton  Counties, 
New  Hampshire. 

The  applicant  is  not  proposing  any 
new  development.  However,  it  is 
proposing  to  modify  the  pealdng 
operation  between  May  15th  to  August 
31st  and  to  implement  new  ramping  rate 
schedules.  The  apphcant  estimates  the 
average  annual  generation  for  this 
project  would  be  44.228  gigawatf hours. 
The  dam  and  existing  project  facilities 
are  owned  by  the  applicant.  Project 
power  would  be  utilized  by  the 
applicant  for  sale  to  its  customers. 

The  subject  DEIS  also  evaluates  the 
environmental  effects  of:  implementing 
applicant's  proposal  supplemented  with 
staffs  rr!commended  mitigative 
measures;  and  the  no-action  alternative 
(license  denial). 

The  public  meeting,  which  will  be 
recorded  by  an  official  stenographer,  is 
scheduled  on  Wednesday,  October  26. 
1994.  from  2:00  p.m.  to  4:00  p.m.  at  the 
Bristol  Town  Office  Building,  P.O.  Box 
297,  71  Lake  Street,  Bristol,  New 
Hampshire  03222. 

Al  the  subject  meeting,  resource 
agency  personnel  and  other  interested 
persons  will  have  the  opportimity  to 
provide  oral  and  written  comments  and 
recommendations  regarding  the  subject 
DEIS  for  the  Commission's  public 
record. 


For  further  infornialion,  please  contact  Ed 
I.ee  or  Rich  Takacs  at  i202l  219-2840. 
Lois  O.  Cashell, 
Secretary. 

IFR  Doc  94-25835  Filed  10-18-94;  8:45  am] 
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[Docket  No.  CP95-1(MX)0,  el  al.] 

ANR  Pipeline  Company,  et  aL;  Natural 
Gas  Certificate  Filings 

October  12, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Com.mission: 

1.  ANR  Pipeline  Company 

I  Docket  No.  CP95-10-OOOI 

Take  notice  that  on  October  5,  1994, 
ANR  Pipeline  Company  (.\NR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission's 
Regulations  requesting  permission  and 
approval  to  abandon  two  transportation 
and  storage  services  performed  for 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  effective  February 
28, 1995.  ANRs  application  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that  it  proprases  to 
abandon  its  transportation  and  storage 
service  authorized  in  Docket  No.  CP72- 
185,1  designed  as  Rate  Schedule  X-14, 
and  its  transportation  and  storage 
service  authorized  in  Docket  No.  CP74- 
316,  et  al.  (Opinion  No.  SIO),* 
designated  as  Rate  Schedule  X-60,  both 
under  Original  Volume  No.  2  of  ANR's 
FERC  Gas  Tariff.  No  facilities  are 
proposed  to  be  abandoned.  Natural 
notified  ANR  by  August  27, 1993,  letter 
that  it  wished  to  cancel  both  sen-ices. 

Comment  date:  November  2. 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Company 

[Docket  No.  CP95-11-000) 

Take  notice  that  on  October  5.  1994, 
Williams  Natural  Gas  Compiiiy 
(Applicant),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101.  filed  in  Docket  No. 
CP95-1 1-000  an  application  to  abandon 
by  conveyance  to  Williams  Gas 
Processing— Kansas-Hugolon  Company 
(WGP-KHC),  an  affiliated  company,  its 
Kansas-Hugoton  gathejing  system 
facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Applicant  seeks 
authority  to  abandon  by  conveyance  to 

•See,  48  FPC  133  (1972). 
»&*,  59FPC533(1977). 


WGP-KHC  approximately  1719.2  niili« 
of  various  «liameter  pipeline,  43,980 
horsepower  of  compression,  measuring 
and  appurtenant  facilities  in  the  Kansas 
Hugoton  gathering  system,  all  used  to 
gather  gas  from  approximately  2,200 
.    wells  in  Finney.  Grant,  Hamilton, 
Haskell.  Kearny,  Seward.  Stanton  ijid 
Stevens  Counties.  Kansas. 

WGP-KHC  intends  to  assume 
ownership  and  control  of  the  subjert 
facilities  as  a  non-regulated, 
independent,  and  separately  managc-d 
business  and  concurrently  herewith,  in 
Docket  No.  CP95-1 2-000.  is  seeking  a 
Commission  declaratory  order  to 
confirm  the  non-jurisdictional  status  of 
the  subject  facilities.  Applicant  also 
states  that  the  Amoco  Production 
Company,  the  largest  producer  in  the 
Kansas-Hugoton  Geld  will  operate  the 
Kansas  Hugoton  gathering  system  as  an 
independent  contractor,  subject  to  a 
long-term  operating  agreement 
including,  inter  alia,  an  obligation  to 
operate  the  facilities  in  an  open  access 
and  non-discriminatory  manner. 

Applicant  states  that  some  of  the 
facilities  subject  to  this  application 
include  certain  direct-service  "taps" 
whereby  WNG  currently  provides  a 
direct  delivery  service  to  certain 
residential  and/or  agricultural 
customers  pursuant  to  right-of-way 
agreements.  Upon  conveyance  of  the 
facihties.  Applicant  claims  all  of  these 
direct  deliveries  will  be  assigned  to,  ami 
served  by  Williams  Gas  Marketing 
Company  (WGM),  so  as  to  continue  the 
identical  service  previously  provided  bv 
WNG. 

Comment  date:  November  14, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Koch  Gateway  Pipeline  Company 

[Docket  No.  CP9S-] 3-000) 

Take  notice  that  on  October  6, 1994. 
Koch  Gateway  Pipeline  Company  (Kocii 
Gateway),  P.  O.  Box  1478,  Houston, 
Texas  77251-1478.  filed  in  Docket  No. 
CP95-1 3-000  a  request  pursuant  to 
Sections  157.205  and  157.211(a)(2)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  facilities  to  enable  Koch 
Gateway  to  serve  Koch  Gas  Services 
(KGS)  under  Koch  Gateway's  ITS  Rate 
.Schedule  for  ultimate  deUvery  to  Atlas 
Production  Services,  Inc.,  (Atlas)  in 
Terrebonne  Parish,  Louisiana.  Koch 
Gateway  makes  such  request  under  its 
blanket  certificate  issued  in  Ektcket  No. 
CP82-43(>-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  v«th 
the  Commission  and  open  to  public 
inspection. 
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Specifically.  Koch  Gateway  states  that 
Atlas  requests  revision  and  addition  of 
metering  facilities  at  an  existing  receipt 
tap  to  facilitate  delivery  of  natural  gas 
from  KGS  for  gas  lift  operations.  Koch 
Gateway  states  that  it  is  authorized  to 
provide  natural  gas  transportation 
service  to  KGS  under  its  transportation 
agreement  for  such  service  dated 
November  1, 1993.  Koch  Gateway 
further  states  that  the  service  provided 
to  KGS  would  be  interruptible  and 
therefore  have  no  impact  on  its 
curtailment  plan.  Koch  Gateway  further 
states  that  it  will  revise  and  install  the 
facilities  in  compliance  with  18  CFR, 
Part  157.  Subpart  F.  and  that  the 
proposed  activities  will  not  effect  Koch 
Gateway's  ability  to  serve  its  other 
existing  customers.  Comment  date: 
November  28, 1994. 1994,  in  accordance 
with  Standard  Paragraph  G  at  the  end  of 
this  notice. 

Standard  Paragraphs 

P.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  arid 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  ovra  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to    - 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
f(  r,  unless  otherwise  advised,  it  will  be 
u  inecessary  for  applicant  to  appear  or 
b^  represented  at  the  hearing. 

J.  Any  person  or  the  Commission's 
si  aff  may.  within  45  days  after  issuance 
o  the  instant  notice  by  the  Commission, 
fi  e  pursuant  to  Rule  214  of  the 
C  )mmission's  Procedural  Rules  (18  CFR 
3  15.214)  a  motion  to  intervene  or  notice 
o  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
N  itural  Gas  Act  (18  CFR  157.205)  a 
p  otest  to  the  request.  If  no  protest  is 
fi  ed  within  the  time  allowed  therefor, 
ti  e  proposed  activity  shall  be  deemed  to 
b(  authorized  effective  the  day  after  the 
ti  ne  allowed  for  filing  a  protest.  If  a 
p;  otest  is  filed  and  riot  withdrawn 
v\i  thin  30  days  after  the  time  allowed 
fc  r  filing  a  protest,  the  instant  request 
si  all  be  treated  as  an  application  for 
ai  thorization  pursuant  to  Section  7  of 
tie  Natural' Gas  Act. 
Li  is  D.  Cashell. 
Si  cretary. 

IF  ?  Doc.  94-25876  Filed  10-18-94;  8:45  ami 
Bl  UNG  CODE  6717-01-P 
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[0  3Cket  No.  ES9S-1-000] 

C  inal  Electric  Company;  Application 

Oi  tober  13. 1994. 

Pake  notice  that  on  October  7,  1994. 
Q  nal  Electric  Company  filed  an 
aj  plication  under  Section  204  of  the 
F«  deral  Power  Act  seeking  authorization 
to  issue  not  more  than  $60  million  of 
sh  ort-term  debt  during  a  two-year 
p<  riod  commencing  on  the  effective 
ai  thorization  date  and  maturing  less 
th  in  one  year  after  the  date  of  issuance. 

Any  person  desiring  to  be  heard  or  to 
pi  atest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
El  ergy  Regulatory  Commission,  825 
N  irth  Capitol  Street,  NE..  Washington, 
D  :  20426  in  accordance  with  Rules  211 
aj  d  214  of  the  Commission's  Rules  of 
Pt  ictice  and  Procedure  (18  CFR  385.211 
an  d  385.214).  All  such  motions  or 
pt  Jtests  should  be  filed  on  or  before 
Ni  ivember  7, 1994.  Protests  will  be 
cc  nsidered  by  the  Commission  in 
dj  ternjining  the  appropriate  action  to  be 
ta  Len.  but  will  not  serve  to  make  the 
pi  atestants  parties  to  the  proceeding. 
A:  ly  person  wishing  to  become  a  party 
m  ist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
C(  mmission  and  are  available  for  public 
in  jpection. 
La  s  D.  Cashell, 
Se  :retary. 
F  :  Doc.  94-25831  Filed  10-18-94:  8:45  ami 

Bll  .ING  CODE  6717-01-M 


[Project  No.  1 1482-000-ME] 

Consolidated  Hydro  Maine.  Inc.,  Notice 
To  Conduct  Site  Visits  for  the  Projects 
on  ttie  Little  Androscoggin  River 

October  13. 1994. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  application  for  an  original  license 
for  the  continued  operation  of  the 
Marcal  Project  on  the  Little 
Androscoggin  River.  Maine.  These 
Projects  are  being  included  in  the  Lower 
Androscoggin  River  Environmental 
Impact  Statement. 

The  applicants  and  Commission  staff 
will  conduct  project  site  visits  of  the 
Marcal,  Hackett  Mills.  Upper  Barkers 
Mill,  and  Lower  Barkers  Mill  Projects. 
The  site  visits  will  be  on  October  27, 
1994,  starting  with  Marcal  at  9:00  AM. 
Hackett  Mills  at  10:30  AM.  Upper 
Barkers  Mill  at  1:00  PM.  and  Lower 
Barkers  Mill  at  2:30  PM.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend.  All  participants 
are  responsible  for  their  own 
transportation  to  the  sites.  For  more 
details,  interested  parties  should  contact 
Mr.  Wayne  Nelson  of  Consolidated 
Hydro  Maine.  Inc.  at  (508)  681-1900. 
and  Mr.  Mike  Chmielewski  of  Hackett 
Mills  at  (617)  926-7680  prior  to  the  site 
visit  date. 

For  further  information,  please 
contact  Robert  Bell,  Federal  Energy 
Regulatory  Commission,  Office  of 
Hydropower  Licensing,  825  North 
Capitol  Street.  N.E.,  Washington,  D.C. 
20426  (Telephone  202-219-2806).  or 
Allan  Creamer  (Telephone  202-219- 
0365). 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-25836  Filed  10-18-94;  8:45  am! 

BILLING  CODE  6717-01-M 


[Docket  No.  ES95-2-000] 

Louisville  Gas  &  Electric  Co.; 
Application 

October  13. 1994. 

Take  notice  that  on  October  7, 1994. 
Louisville  Gas  and  Electric  Company 
filed  an  application  under  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  not  more  S200 
million  of  short-term  debt  securities  on 
or  before  December  31.  1996,  with  a 
final  maturity  date  no  later  than 
December  3 1',  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  7, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wall  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-25832  Filed  10-18-94;  8  45  amj 
BILLING  CODE  6717-01-M 


[Docket  No.  CP94-693-000] 

National  Fuel  Gas  Supply  Corporation; 
Motion  to  Vacate 

October  13,  1994. 

Take  notice  that  on  October  6.  1994. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  &)uare, 
Buffalo.  New  York  14203.  filed  in 
Docket  No.  CP94-693-000  a  "Notice  of 
Withdrawal  of  Pleading"  seeking  to 
withdraw  its  "Request  for  Authorization 
Under  the  Notice  Procedures  of 
§  157.205"  which  was  filed  August  1. 
1994.  in  Docket  No.  CP94-693-000 
(prior  notice  filing).  National  Fuel  states 
that  its  Notice  of  Withdrawal  is  filed  in 
compliance  with  Condition  C  of  the 
Commission's  Order  on  Rehearing 
issued  in  Docket  Nos.  CP94-1 12-001 
and  CP88-94-009  on  September  1.  1994 
(68  FERC^  61.278). 

National  Fuel's  prior  notice  filing 
involved  a  request  for  authorization  to 
construct  and  operate  a  new  point  of 
delivery  in  the  town  of  Grand  Island. 
Erie  County,  New  York  to  provide 
service  to  an  existing  customer.  National 
fuel  Gas  Distribution  Corporation 
(Distribution),  under  National  Fuel's 
blanket  certificate  issued  in  Docket  No. 
CP83— t-OOO.  The  prior  notice  filing  was 
noticed  August  4,  1994,  and  no  protests 
were  filed  during  the  notice  period 
which  expired  September  19, 1994. 

In  its  prior  notice  filings  National  Fuel 
noted  that  it  had  previously  applied  tor 
approval  under  Section  7(c)  of  the 
Natural  Gas  Act  for  the  acquisition  and 
construction  of  certain  facilities, 
including  the  delivery  point  described 
in  the  prior  notice  filing.  National  Fuel 
explained  that  it  had  received 
conditional  approval  of  the  proposal  by 
order  issued  June  1. 1994.  in  Docket 
Nos.  CP94-1 12-000  and  CP88-94-O08 
(67  FERC 1 61,270  (1994)).  National 
Fuel  stated  that  it  was  unable  to 


commence  acquisition  and  construction 
because  it  could  not  satisfy  all  the 
conditions  included  in  the  June  1  order 
and  therefore  it  had  filed  for  rehearing 
of  the  June  1  order.  National  Fuel 
asserted  that  it  urgently  needed  to 
commence  construction  of  the  Grand 
Island  station  in  order  to  have  the 
station  in  operation  by  November  1, 

National  Fuel  has  now  accepted  the 
certificate  issued  in  Docket  No.  CP94- 
1 12-000,  et  al.,  in  the  June  1  order,  as 
amended  by  the  Commission  s 
September  1, 1994.  order  on  rehearing. 
However.  Paragraph  (C)  of  the  order  on 
rehearing  provided  that  before  National 
fuel  may  begin  construction  of  the 
facilities  authorized  in  Docket  No. 
CP94-1 12-000,  it  must  withdraw  its 
prior  notice  request  filed  in  Docket  No 
CP94-€93-000. 

The  Commission  will  treat  National 
Fuel's  Notice  of  Withdrawal  as  a  motion 
to  vacate  the  authorization  granted 
pursuant  to  §§  157.205  and  157.212  in 
Docket  No.  CP94-693-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
motion  to  vacate  should  on  or  before 
November  3.  1994.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211} 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commissions 
Rules.  All  persons  who  have  hereto  filed 
need  not  file  again. 
Lois  D.  Cashell, 
Secretary. 

iFR  Doc.  94-25833  Filed  10-18-94.  8.45  am] 
BILLING  CODE  6717-01-M 


[Docket  No.  CP95-8-000] 

Ouestar  Pipeline  Company;  Request 
Under  Blanket  Authorization 

October  13.  1994. 

Take  notice  that  on  October  5.  1994. 
Questar  Pipeline  Company  (Queslar).  79 
South  State  Street,  Salt  Lake  City.  Utah 
84111,  filed  a  prior  notice  request  with 
the  Commission  in  Docket  No.  CP95-a- 
000  pursuant  to  §§  157.205  and 
157.216(b)  of  the  Commissions 
Regulations  under  the  Natural  Gas  Act 


(NGA)  for  authorization  to  abandon  a 
regulator  station  and  appurtenant 
facilities  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-491-O00,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Questar  proposes  to  abandon  and 
remove  their  Debenham  District 
Regulator  Station  (Debenham  DRS)  and 
appurtenant  facilities  located  in  Summit 
County,  Utah.  The  Debanham  DRS  was 
previously  utilized  to  deliver  natural  gas 
to  Mountain  Fuel  Supply  Company 
(Mountain  Fuel),  an  affiliate  of  Questar. 
Mountain  Fuel  has  installed  and  is 
currently  operating  a  new  intennediale 
high-pressure  (IHP)  distribution  line 
adjacent  to  the  Debenham  DRS.  to  serxe 
a  new  residential  subdivision  and 
additionally  receives  natural  gas 
through  Questar's  DRS  WA0388.  located 
west  of  the  Debenham  DRS.  to  serve  its 
remaining  customers.  Questar  states  that 
the  Debanham  DRS  consists  of  two  v^^ 
inch  taps,  approximately  105  feet  of  v<- 
inch  pipeline,  a  can-type  regulator  set 
and  appurtenant  facilities.  Queslar 
further  states  that  the  total  inveslm«>ni 
associated  with  the  DRS  facilities 
proposed  to  be  abandoned  is  S788 

Any  person  or  the  Commission  s  staff 
may.  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  noi»<;c 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  th<> 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  alloweii 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pu.-siiant 
to  Section  7  of  the  NGA. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-25834  Filed  10-18-94:  8  45  ami 
BILUNG  CODE  6717-01-M 


Oftice  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  Jury  8  Through 
July  15,  1994 

During  the  week  of  July  8  through  Jiilv 
15.  1994.  the  appeals  and  apphcations 
for  exception  or  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
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aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


ndlice  is  deemed  to  be  the  date  of 
pu  jlication  of  this  Notice  or  the  date  of 
rec  eipt  by  an  aggrieved  person  of  actual 
no  ice.  whichever  occurs  first.  All  such 
cojiments  will  be  filed  with  the  Office 


List  of  Cases  R  ceived  by  the  Office  of  Hearings  and  Appeals 

[Week  of  July  8  ttirough  July  1 5. 1994] 


Date 


Julys.  1994 


Do 


July  11.  1994 


July  12,  1994 


July  13, 1994  .■^. 
Do 

July  14.  1994  ... 
Do 


Name  and  location  of  a|  plicant 


Beulah  B.  Carney.  Herrin,  IL 


J.J.  Ferguson  Sand  &  Grave 
les.  CA. 


GulfWinston  C.  Bresett.  Ban  >.  VT 


Home  Oil  Company.  Inc.,  As  ford.  AL  .. 


Hy-C-Tane  Corporation,  Sao 


S.C.  Johnson  &  Son,  Inc..  Li)s  Anqeles. 
CA.  ^        ^ 


National  Security  News  Senjice.  Wash- 
ington, DC. 

Smith  Bros.  Gas  Company    Magnolia 
NC. 


Date  received 


07/05/94 

07/13/94  

07/13/94  

07/13/94 

07/13/94  .„...., 

07/13/94 1 

07/13/94  

07/14/94 

07/08/94  thru  07/15/94 
07/08/94  thru  07/15/94 


;  Sup  Dly 


Farmers  Oil  Co.,  I  no 
DST  Properties,  Inc 
Superior  Sealants.  Inc 
Consolidated  Gas 
Public  Service  Co.  of 
Michael  Campanile 
Manuel  Machads  ., 

U.S.  Reduction  

Crude  Oil  Refund  Applcations 
Texaco  Refund  Applications 


IFR  Doc  94-25904  Filed  10-18-94:  8:45  am) 
BILLING  COOE  6450-01-P 


of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated :  October  1 2 . 1 994 . 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


Los  Ange- 


'edro,  CA 


Case  No. 


LFA-0401 


RR272-149 


Type  of  submission 


RR300-258 


LEE-0135 


LEE-0136 


RR272-150 


LFA-0402 


LEE-0137 


Appeal  of  an  information  request  denial.  If  Granted:  The 
June  3,  1994  Freedom  of  Information  Request  Denial  is- 
sued by  the  Office  of  Oak  Ridge  Operations  would  be  re- 
scinded, and  Beulah  B.  Carney  would  receive  access  to 
copies  of  the  personnel  and  medical  records  of  John  Jo- 
seph Carney. 

Request  for  modification/rescission  in  tfie  crude  oil  refund 
proceeding.  If  Granted:  The  February  24,  1992  Dismissal 
Letter  (Case  No.  RF272-9456)  issued  to  J.J.  Ferguson 
Sand  &  Gravel  would  be  modified  regarding  the  firm's  ap- 
plication for  refund  submitted  in  the  Crude  Oil  Refund  Pro- 
ceeding. 

Request  for  modification/rescission  in  ttie  Gulf  Refund  Pro- 
ceeding. If  Granted:  The  June  6,  1994  Decision  and  Order 
(Case  No.  RR300-254)  issued  to  Winston  C.  Bresett 
woukj  tDe  modified  regarding  the  firm's  application  for  re- 
fund submitted  in  the  Cnjde  Oil  Refund  Proceeding. 

Exception  to  the  reporting  requirements.  If  Granted:  Home 
Oil  Company,  Inc.  wouW  not  be  required  to  file  Form  EIA- 
782B,  "Resellers'/Retailers'  Monthly  Petroleum  Product 
Sales  Report." 

Exception  to  the  reporting  requirements.  If  Granted:  Hy-C- 
Tane  Corporation  would  not  be  required  to  file  Form  EIA- 
782B.  "Resellers'/Retailers'  Monthly  Petroleum  Product 
Sales  Report." 

Request  for  modification/rescission  in  the  cnjde  oil  refund 
proceeding.  If  Granted:  The  May  3,  1991  Dismissal  Letter 
(Case  No.  RF272-70908)  issued  to  B.C.  Johnson  &  Son, 
Inc.  would  be  m,odified  regarding  the  firm's  application  for 
refund  submitted  in  the  Crude  Oil  Refund  Proceeding. 

Appeal  of  an  information  request  denial.  If  Granted:  National 
Security  News  Service  woukf  receive  complete  records  re- 
lating to  "Exercise  Midnight  Trail  (91)". 

Exception  to  the  reporting  requirement.  If  Granted:  Smith 
Bros.  Gas  Co.  would  not  be  required  to  file  Form  EIA- 
782B,  "Resellers'/Retailers'  Monthly  Petroleum  Product 
Sales  Report." 


Refund  Applications  Received 

[Week  of  July  8  to  July  15,  1994] 


Name  of  i  ifund  proceeding/name  of  refund  applicant 


Corp 
IC,  Inc  .. 


Case  No. 


RF346-114 

RC272-238 

RF351-24 

RF34&-198 

RF340-199 

RF349-13 

RF349-14 

RF300-21793 

RF272-97708  thru  RF272-99132 

RF321-21009  thru  RF321-21011 


Noice  of  Cases  Filed;  Week  of  August 
19    hrough  August  26, 1994 

E  uring  the  week  of  August  19  through 
Au  ust  26, 1994.  the  appeals  and 
ap]f  ications  for  exception  or  other  relief 


listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
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omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  davs  of 


service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  dale  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  .Ml  such 


comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  October  12, 1994. 
George  B.  Breznay, 

Director.  Office  nf  Hearings  and  Apy.t-al>. 


August  8,  1994 


Do 


Do 


Do 


Do 


Do 


SUBMISSION  OF  CASES  RECEIVED  BY  THE  OFFICE  OF  HEARINGS  AND  APPEALS 
[Week  of  August  19  through  August  26,  1994J 


Name  and  location  of  applicant 


American    Cyanamid    Co..    Gladwyne, 
Pennsylvania. 


Boise  Cascade  Corp.,  Gladwyne.  Penn- 
sylvania. 


Burlington    Industries.    Inc..    Gladwyne, 
Pennsylvania. 


Camptjell  Soup  Co..  Gladwyne.  Penn- 
sylvania. 


Celanese  Fibers,  Inc.,  Gladv^ryne,  Penn- 
sylvania. 


Oilman    Paper    Company.    Gladwyne, 
Pennsylvania. 


Hoechst  Celanese  Chemical,  Gladwyne. 
Pennsylvania. 


Inland  Steel  Co.,  Gladwyne,  Pennsylva- 
nia. 


Inland  Steel  Co.,  Gladwyne,  Pennsylva- 
nia. 


Inland    Steel    Mining    Co.,    Gladwyne, 
Pennsylvania. 


Case  No. 


RR272-159 


RR272-157 


RR272-158 


RR272-163 


RR272-153 


RR272-160 


RR272-152 


RR272-154 


RR272-156 


RR272-155 


Type  of  submission 


Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  Granted:  The  March  2,  1990  Decision  and 
Order  in  Case  No.  RF272-45535  issued  to  American  Cy- 
anamwj  Co.  would  tje  modified  regarding  the  firm  s  applica- 
tion for  refund  submitted  in  the  Crude  Oil  refund  proceed- 
ing. 

Request  for  modification/rescission  in  the  cruce  oil  refund 
proceeding.  If  Granted:  The  May  4,  1989  Decision  and 
Order  in  Case  No.  RF272-67314  issued  to  Boise  Cascade 
Corp.  vKouW  be  modified  regarding  the  firms  application 
for  refund  submitted  in  the  Crude  Oil  refund  proceeding. 

Request  for  modificatioa/rescission  in  the  crude  oil  refund 
proceeding.  If  Granted:  The  May  4,  1989  Decision  and 
Order  in  Case  No.  RF272-72747  issued  to  Burlington  In- 
dustries. Inc.  wouW  be  modified  regarding  the  firm's  appli- 
cation for  refund  submitted  m  the  Crude  Oil  refund  pro- 
ceeding. 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  Granted:  The  October  31,  1 990  Decision 
and  Order  in  Case  No.  RF272-499  issued  to  Campbell 
Soup  Co.  would  be  rrxxjified  regarding  the  firm's  applica- 
tion for  refund  submitted  in  the  Cr^jde  Oil  refund  proceed- 
ing. 

Request  for  modification/rescission  In  the  crude  chI  refund 
proceeding.  If  Granted:  The  Marcti  4,  1992  Decision  and 
Order  in  Case  No.  RF272-67327  issued  to  Celanese  Fi- 
bers, Inc.  wouW  be  modified  regarding  the  firms  applica- 
tion for  refund  submitted  in  the  Crude  Oil  refund  proceed- 
ing. 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  Granted:  The  April  26,  1993  Decisron  and 
Order  in  Case  No.  RF272-65876  issued  to  Gilman  Paper 
Company  would  be  modified  regarding  the  firm's  applica- 
tion for  refund  submitted  in  the  Crude  Oil  refund  proceed- 
ing. 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  Granted:  The  March  4,  1992  Decision  and 

-  Order  in  Case  No.  RF272-67330  issued  to  Hoechst  Cel- 
anese Chemical  would  be  modified  regarding  the  firm's  ap- 
plication for  refund  submitted  in  the  Crude  OH  refund  pro- 
ceeding. 

Request  for  modificatioa'rescission  in  the  oude  oil  refund 
proceeding.  If  Granted:  The  January  8,  1992  Decision  and 
Order  in  Case  No.  RF272-66565  issued  to  Inland  Steel 
Co.  would  be  modified  regarding  the  firm's  application  for 
refund  submitted  in  the  Crude  Oil  refund  proceeding 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  Granted:  The  January  8,  1992  Decis-on  and 
Order  in  Case  No.  RF272-69981  issued  to  Inland  Sleel 
Co.  would  be  modified  regarding  the  finm's  apphcation  for 
refund  sutimitted  in  the  Crude  Oil  refund  proceeding. 

Request  lor  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  Granted:  The  January  8,  1992  Decision  and 
Order  in  Case  No.  RF272-66566  issued  to  inland  Sleel 
Mining  Co.  woukJ  be  modified  regarding  the  firms  applica- 
tion for  refund  sut>mitted  in  the  Crude  Oil  refund  proceed- 
ing. 
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Submission  of  Cases  Rece  ved  by  the  Office  of  Hearings  and  Appeals— Cdntinued 

fW«  Bk  of  August  19  through  August  26. 1994] 


Date 


Do 


Do 


Aug.  22. 1994 


Do 


Name  and  location  of  ap  >IJcant 


J.P.  Stevens  &  Co.,   Inc., 
Pennsylvania. 


West   Point-Pepperell,   Inc. 
Pennsylvania. 


Leonard  Wall  Oil   Company ,   Mackay, 
Idaho. 


Quint  Cities  Petroleum  Co., 
nois. 


Week  of 


Date  received 


8/19/94  thru  8/26/94 

8/23/94  

8/23/94  

8/23/94  


Name  of  re  jnd  proceeding/name  of  refund  application 


Texaco  Refund  ApplicJtions 
Farmers  Coop  Elevato 
Keesling  Supply.  Inc 
Southside  Farm  Supplj 


|FR  Doc.  94-25905  Filed  10-18-94;  8:45  ami 

BU.UNG  CODE  6450-01-P 


Cases  Filed;  Week  of  September  2 
Througti  Septemt>er  9, 1 994 

During  the  week  of  September  2 
through  September  9.  1994,  the 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 


the 


Date 


09/07/94 


NafTte  and  kx;atK>n  of  applies  it 


Ram  Corporation,  San  Antonio,  Tei  as 


Date  received 


09/02/94 
09/06/94 
09/06m 
09«6/94 
09/08/94 


caioo 


Texaco  Refund  Applic 
Bamhill  Contracting  Co 
Philip  Beamer  Distribute . 

Tenneco.  Inc 

Ida  Pearl  Mann  &  HopAon 


Gladwyne. 


Gladwyne, 


^oline.  Illi- 


CaseNo. 


RR272-161 


RR272-162 


LEE-0155 


LEE-0154 


Type  of  submission 


Request  for  nxxJification/rescission  in  the  crude  oil  refund 
proceeding.  If  Granted:  The  April  25,  1990  Decision  and 
Order  in  Case  No.  RF272-4531  issued  to  J.P.  Stevens  & 
Co.,  Inc.  would  be  nxxlified  regarding  the  firm's  application 
for  refund  submitted  in  the  Crude  Oil  refund  proceeding. 

Request  for  modification/rescission  in  the  crude  oil  refund 
proceeding.  If  Granted:  The  January  31.  1991  Decision 
and  Order  in  Case  No.  RF272-23786  issued  to  West 
Point-Pepperell  Inc.  w^ould  be  modified  regarding  the  firm's 
application  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Exception  to  the  reporting  requirements.  If  Granted:  Leonard 
Wall  Oil  Company  wfould  not  be  required  to  file  Form  EIA- 
7828  (Resellers'/Retailers'  Monthly  Petroleum  Product 
Sales  Report). 

Exception  to  the  reporting  requirements.  .If  Granted:  Quint 
Cities  Petroleum  Company  would  not  be  required  to  file 
Form  EIA-782B  (Resellers'/Retailers'  Monthly  Petroleum 
Product  Sales  Report). 


August  19  Through  August  26,  1994 


Case  No. 


RF321-21026  thru  RF321-21029 

RF272-99148 

RC272-250 

RC272-251 


wei }  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Ene  -gy. 
t  ider  DOE  procedural  regulations,  10 
'I  part  205.  any  person  who  will  be 
aggi  ieved  by  the  DOE  action  sought  in 
the<  e  cases  may  file  written  comments 
on  t  le  application  within  ten  days  of 
sen;  ice  of  notice,  as  prescribed  in  the 
pro(  edural  regulations.  For  purposes  of 
■egulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  October  12. 1994. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  REtEivED  by  the  Office  of  Hearings  and  Appeals 

[We  jk'of  September  2  to  September  9.  1994) 


Case  No. 


LEE-0159 


Type  of  submission 


Exception  to  the  Reporting  Requirements.  If  granted;  Ram 
Corporation  would  receive  an  extension  of  time  in 
which  to  file  Form  EIA-782B.  "Resellers'/Retailers'" 
Monthly  Petroleum  Product  Sales  Report. 


f  EFUND  Applications  Received 

[We  Jk  ol  September  2  to  September  9.  1994] 


Name  of  re  fund  proceeding/nanje  of  refund  applicant 


Case  No. 


RF321-21031  thnj  RF321-21034 

RC272-253 

RF351-29 

RF339-21 

RF349-18 
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|FR  Doc.  94-25906  Filed  10-18-94:  8:45  am) 

BILLING  CODE  6460-*1-P 


Issuance  of  Proposed  Decisions  and 
Orders;  Week  of  August  1  Through 
Augusts,  1994 

During  the  week  of  August  1  through 
August  5, 1994,  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energ>' 
with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fail  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  dedsion  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
room  lE-234.  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Monday 
through  Friday,  between  the  hours  of  1 
p.m.  and  5  p.m..  except  federal 
holidays. 

Dated:  October  12. 1994. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

Buchanan  Oil  Corporation,  Abington, 
VA:  LEE-01 14,  Reporting  Requirements 

Buchanan  Oil  Corporation  (Buchanan) 
filed  an  Application  for  Exception  horn 
the  requirement  of  filing  Form  EIA- 
782B.  entitled  "Resellers/Retailers' 
Monthly  Petroleum  Product  Sales 
Report."  The  exception  request,  if 
granted,  would  permit  Buchanan  to  be 
exempted  from  filing  Form  EIA-782B. 


On  August  1. 1994.  the  Department  of 
Energy  issued  a  Proposed  Decision  and 
Order  which  determined  that  the 
exception  request  be  denied. 

Galaxie  Oil  Ud..  Rensselaer,  NY.  LEE- 
01  10,  Reporting  Requestments 

Galaxie  Oil  Ltd.  (Galaxie)  filed  an 
Application  for  Exception  from  the 
requirement  of  filing  Form  EIA-782B, 
entitled  "Resellers/Retailers'  Monthly 
PeL'-oleuin  Product  Sales  Report."  The 
exception  request,  if  granted,  would 
permit  Galaxie  to  be  exempted  ft'om 
filing  Form  E1A-782B.  On  August  1. 
1994.  the  Department  of  Energy  issued 
a  Proposed  Decision  and  Order  which 
determined  that  the  exception  request 
be  denied. 

|FR  Doc.  94-25903  Filed  10-18-94.  8:45  am) 

BILLING  CODE  64S(M)1-M 


Notice  of  issuance  of  Decisions  and 
Orders  During  the  Week  of  August  29 
Through  Septemt}er  2, 1994 

During  the  week  of  August  29  through 
September  2, 1994  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
Ust  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Whistleblower  Proceeding 

Helen  Gaidine  Oglesbee,  9/2/94,  LWA- 
0006 
Helen  Gaidine  Oglesbee  (Oglesbee) 
filed  a  request  for  a  hearing  on  February 
28. 1994  under  the  Department  of 
Energy's  Contractor  Employee 
Protection  Program,  10  CFR  part  708. 
Oglesbee  had  been  and  is  currently  an 
employee  of  VVestinghouse  Hanford 
Company  (VVHC).  She  alleged  that  she 
made  health  and  safety  complaints  to 
her  immediate  supervisor  from 
December  1990  to  August  1991,  and  that 
beginning  in  October  or  November  1991. 
she  elevated  these  concerns  to  higher 
management  officials  at  WHC.  Oglesbee 
maintained  that  WHC  took  the  following 
reprisals  against  her:  Failing  to  respond 
to  her  health-related  issues  and  denying 
her  access  to  reports  and  analyses  of 
those  issues;  removing  her  designation 
as  "lead"  secretary;  issuing  her  a 
performance  improvement  plan; 
transferring  her  involuntarily  to  another 
VVHC  office;  issuing  her  a  performance 
expectations  letter;  issuing  her  written 
reprimands,  and  dela>ing  promotions  to 
Level  rv  Secretary  and  to  peimanent 
Plant  Engineer.  The  DOE's  Office  of 
Contractor  Employee  Protection 
investigated  the  complaint  and  found 


that  no  reprisals  had  been  taken  against 
Oglesbee  that  would  entitle  her  to  relief 
under  part  708.  Oglesbee  requested  a 
hearing  before  the  OHA,  reasserting  her 
claim  that  reprisals  were  taken  against 
her  for  raising  health  and  safety 
concerns.  The  Hearing  Officer  in  the 
OHA  determined  that  with  regard  to 
certain  of  the  allegations  raised. 
Oglesbee  failed  to  meet  her  burden  of 
proving  by  a  preponderance  of  the 
evidence  that  she  made  substantial  and 
specific  disclosures  concerning  health 
and  safety  to  VVHC.  In  those  instances 
where  Oglesbee  made  protected 
disclosures  under  part  708  followed 
closely  in  time  by  adverse  personnel 
actions,  the  Hearing  Officer  found  that 
VVHC  had  proven  by  clear  and 
convincing  evidence  that  it  would  have 
taken  the  same  actions  absent 
Oglesbee's  disclosures,  or  that  Oglesbee 
had  already  been  provided  an  adequate 
remedy  for  the  actions  taken  against  her. 
Accordingly,  the  Hearing  Officer 
concluded  that  Oglesbee  failed  to 
establish  the  existence  of  any  violations 
of  the  DOE  Contractor  Employee 
Protection  Program  for  which  relief  was 
warranted  under  §  708.10. 

Refund  Applications 

Enron  Corporation/Dow  Hydrocartxyns 
and  Resources,  Inc.,  8/29/94. 
RF340-1 72 
Dow  Hydrocarbons  and  Resources, 
Inc.  (Dow)  submitted  an  application  for 
refund  in  the  Enron  Corporation  refund 
proceeding.  The  DOE  determined  that 
Dow  used  Enron  propane  as  a  feedstock 
to  produce  certain  olefins,  primarily 
ethylene,  and  therefore  was  entitled  to 
a  refund  under  the  presumption  of 
injur>'  for  end-users  of  Enron  products. 
The  total  refund  granted  to  Dow. 
including  interest,  is  $409,726. 

Esfafe  Of  Midway  Airlines  9/1/94 
RF272-92455 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
of  a  claimant  in  the  subpart  V  crude  oil 
overcharge  refund  proceeding.  The 
Application  for  Refund  was  based  on 
purchases  of  petroleum  products  the 
applicant  used  in  its  jet  airliners.  The 
EKDE  determined  that  the  applicant  had 
waived  its  right  to  receive  money  from 
the  Crude  Oil  Subpart  V  Sp>ecial  Refund 
Proceeding.  Accordingly,  the 
Application  for  Refund  was  denied. 
Koppers  Company.  Inc..  et  al.,  9/1/94 
RC272-241.etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund 
submitted  in  the  Subpart  V  crude  oil 
refund  proceeding  by  Koppers 
Company.  Inc.  and  eight  of  its 
subsidiaries.  All  nine  of  these 
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Applications  were  previously  granted. 
All  of  the  applicants,  however,  were 
subsequently  found  to  have  been 
affiliated  with  Kaiser  Sand  &  Gravel 
(Kaiser)  on  August  7,  1986.  Kaiser  had 
filed  in  the  Surface  Transporters 
Stripper  Well  proceeding,  and  in-doing 
so.  Kaiser  had  executed  a  waiver  and 
release  waiving  its  rights  and  the  rights 
of  all  its  affiliates  on  August  7,  1986,  to 
receive  a  cnide  oil  overcharge  refund. 
Accordingly,  this  Decision  rescinded 
the  original  refunds  granted  to  the  nine 
appUcants. 

Texaco  Inc. /Inter  City  Texaco,  8/30/9-4 
RR321-139 
The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Resconsideration 
filed  on  behalf  of  Inter  City  Texaco  in 
the  Texaco  Inc.  special  refund 
proceeding.  The  DOE  had  previously 
rescinded  a  refund  granted  erroneously 


3  Inter  Citv  (Case  Nos.  RF321-16561 
nd  RF321-19481).  Inter  City  had  been 
ranted  a  refund  based  on  a  schedule  of 
urchases  provided  by  Texaco,  but  the 
)HA  later  discovered  that  Inter  City  was 
upplied  indirectly  for  the  entire  price 
ontrol  period.  Inter  City  then  filed  a 
lotion  for  reconsideration  estimating 
s  gallonage  based  on  contemporaneous 
;cords  referring  to  gallonage  purchases 
om  its  supplier,  Kenny  Larson  Oil.  We 
lerefore  found  that  Inter  City  satisfied 
!1  the  requirements hecessan,'  to  obtain^ 
refund  in  the  Texaco  proceeding  and 
ccordingly.  Inter  City's  Motion  for 
econsideration  was  granted. 
'exaco  Inc. /Kenny  Larson  Oil  Company. 

8/29/94  RF321-20034 
Kenneth  Larson  filed  an  Application 
ir  Refund  on  behalf  of  Kenny  Larson 
)il  Company  (Larson)  requesting  a 
jfund  based  on  purchases  of  Texaco 


S(r 


Atlantic  Richfield  Company/Blue  Valley  Fuel 

Barnhiil  Contracting  Co 

E.L.  Garner.  Inc „ 

East  Texas  Motor  Freight  .? 

Enron  Corp./Celanese  Chemical  Co..  Inc  

Enron  Corp./Thomas  Butane  Company 

Raymond  Oil,  Inc 

IBP,  Inc  

Etowah  County .'..- 

Gladieux  Refinery,  Inc 

Gulf  Oil  Corporation/ Arkansas  Electric  Cooperai 
Gulf  Oil  Corporation/Jim's  Gulf  Station  et  a!  . 
Gulf  Oil  Corporation/M&A  Corporation  et  a!  . 
Gulf  Oil  Corporation/White  Grocery  &  Station 

Keesling  Construction  - 

J.VV.  Finley,  Inc  

Lambert  Oil  Company,  Inc 

New  Prague  School  District  et  al  .* 

R.B.  Little,  Inc.  el  al 

Sutton's  Steel  &  Supply,  Inc.  et  al 

Texaco  Inc./A.  Giordano  &  Sons.  Inc.  et  al  

Texaco  Inc./Lard's  Texaco  et  al  

Texaco  Inc./Majewski's  Texaco  et  al  

Texato  Inc./North  Star  Mall  Texaco  et  al  ....... 

Texaco  Inc  /Roy's  Texaco  et  al 

W.R.  Cra(  e  &  Co.^Conn.  Davison  Chemical  Div 
Whitewater  School  District  et  al 


The  following  submissions  were  dismii  sed 


1st  Colony  Corp  

200  Haven  Avenue 

552  Riverside  Drive 

Antley's  Texaco 

Augusta  Roofing  &  Metal  

Ben  Hill  Griffin,  Inc  „... 

Bob's  Texaco  Sen/ice  '... 

Clyde's  Texaco  Service  Station  

Colby's  Texaco 

Deer  Lodge  Elementary  Schools 

Dixie  Electric,  Inc 

East  Bernard  Independent  School  District 

Felix  Street  Texaco 

Fife's  Texaco  Service 

H.B.  Powell  Texaco  Service 

J.O.  Ramsey  Trucking  Co.,  Inc »... 

Jackson  Sand  &  Gravel,  Inc  


petroleum  products.  The  DOE  approved 
the  application  but,  because  Larson  was 
in  default  in  its  obligations  pursuant  to 
a  consent  order,  determined  that  thf 
refund  should  be  used  to  fund  the  firm's 
escrow  account.  Accordingly,  the  DOE 
issued  a  Decision  and  Order  granting 
the  Application  and  ordering  thai  the 
refund  amount  be  transferred  from  thi- 
Texaco  Inc.  escrow  account  to  the 
Kenny  Larson  Oil  Company  escrow 
account. 

Refund  Applications 

The  Office  of  Hearings  and  Apprals 
issued  the  follovving  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


ve  Corp 


vice  et  al  '. .?...,.  RF.304-13627 

RF272-83436 

.-. RF272-68015 

" •....-. RF272-93633 

.., ■; RF340-131 

:.: RF34O-180 

". • RF340-190 

.-.-.° RF340-197 

^ RR272-114 

••■ .,.; RF272-93003 

."...„„.:..._.i....; RF30O-20737 

...., RF30O-16025 

RF300-15257 

RF300-18424 

^. RC272-250 

' RC272-252 

RF272-97063 

.' = RF272-9700O 

...r. RF272-85026r 

RF272-93613 

RF321-7422 

• - RF321-582 

.,-. ,.v ., -.... ■. RF321-20419 

......ri..^»™.»i.„i*..V....„..  ,.-,.V. RF321-5424 

:....:.....:...;.......;.,...........:..... RF321-6147 

sion RF272-93691 

■- ..» ..-. RF272-80868 


08/29.'94 
09/02/94 
09/02/94 
09/01/94 
09/02/94 
08/29/94 


08/30/94 
09/02/<M 
08/29/94 
08/30/94 
09/01/94 
08/30/94 
09/01/94 

08/29/94 
09/02/94 
09/02/94 
09/02/94 
09/02/94 
09/02/94 
08/31/94 
08/31/94 
09/02/94 
09/01/94 
09/02/94 


Dismissals 


Name 


Case  No. 


RF272- 
RF272- 
RF272- 
RF321- 
RF272- 
RF272- 
RF321- 
RF321- 
RF321- 
RF272- 
RF272- 
RF272- 
RF321- 
RF321- 
RF321- 
RF272- 
RF272- 


-95129 
-95341 
-95328 
-19686 
-93633 
-95153 
■19663 
-20046 
-19627 
■95401 
■95225 
■97114 
•20430 
■19678 
20045 
•95204 
95196 
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Name 


John  Tinney  Delivery  Service  

Metro  Area  Transit  

Motor  Freight  Express,  Inc „... 

Ofv's  Texaco 

Pennsylvania  Turnpike  Commission 

Smitti  Brothers  Gas  Co „ 

Swift  Cooperative  Oil  Co 

The  Reedy  Company  

Westside  Gas „ 

Winston  Limousine  Service 


Case  No. 


RF304-15130 

RF272-91565 

RF272-78669 

RF321-19637 

RF272-86602 

LEE-0137 

RF272-95041 

LEE-0106 

RF321-19684 

RF272-95200 


Copies  of  the  fiill  text  of  these  Notice  of  Issuance  of  Decisions  and  (DOE).  In  that  determination,  the  Chief 

decisions  and  orders  are  available  in  the  Orders  During  the  Week  of  Septeml>er  stated  that  the  DOE  did  not  find  any 

Public  Reference  Room  of  the  Office  of  5  Through  Septemtier  9, 1994  documents  responsive  to  the  appellant's 

Hearings  and  Appeals,  Room  lE-234.  u    r  c-  .     u„  =  information  request  under  the  Freedom 

Forrestal  Building.  1000  Independence  ».         k  V  !      ,?  o  ?P^^"?^'  ^  of  Information  Act  (FOL\).  In 

Avenue.  SW..  Washington.  DC  20585,  ?'°"8^  September  9.  1994  the  considering  the  Appeal,  the  DOE 

Monday  through  Friday,  between  the  1^''*°'*'^"'^  "^^"^  sununarized  below  confirmed  that  the  Chief  followed 

hours  of  1  p.m.  and  5  p.m..  except  3i '!'"^  T      1!*^^  .^'i^^PPf^'  f  ^  procedures  which  were  reasonably 

federal  holidavs.  They  are  also  available  ff  ^n^Vo  nf  u'  ^^fj'^^^  ^'^  calculated  to  uncover  the  requested 

in  Energy  Management:  Federal  Energy  Up  ^r^nmlnf  o/r!1^    tP      '  °^  information,  and  had  therefore 

Guidelines,  a  commercially  published'  fnllowE^miL»rJ^f  ^'    .  •         1  -^  undertaken  an  adequate  search. 

Dated,  Octoberl2. 1994.  the  Office  of  Hearings  and  Appeals.    '         ^'"n«^r  ^ress  request. 

George  B.  Breznay.  Appeals  Refund  ApplicaUons 

Director.  Office  of  Hearings  and  Appeals.  Pioneer  Press  09/09/Q4  IJ^A  jn/ifi  ■    "^^^  °5^  r^.?^  Hearings  and  Appeals 

jFR  Doc.  94-25907  Filed  10-18-94: 8:45  ami         n  Z     ^^ ,  /      ^"^-^^066  ,ssued  the  following  Decisions  and 

BiLUHG  CODE  6450^1-*  .  Piooeer  Press  filed  an  Appeal  from  a  Orders  concerning  refond  applications. 

determination  issued  to  it  on  June  20.  which  are  not  summarized.  Copies  of 

1 994 .  by  the  Chief  of  the  FOI  and  the  fu  11  texts  of  the  Decisions  and 

Privacy  Acts  Branch  of  the  Reference  Orders  are  available  in  the  Public 

and  Information  Management  Division  Reference  Room  of  the  Office  of 

(Chief)  of  the  Department  of  Energy  Hearings  and  Appeals. 

Brown  County  Schools  et  al RF272-79642  09/08/94 

Inman  Fre^ht  Systems  Inc ....._ RF272-78469  09/06/94 

Amencan  Farm  Lines,  Inc RF272-78667 

Lake  Hope  AsphaMnc.  et  al  : ^.......i..iZZZZZZZZZZZZZZZ"''Z  RF272-94140  09/09/94 

Pac.ficorpElectncCorp                   RC272-240  09/06/94 

Pearland  Meperidem  Schoo  District  et  al : „ RC272-80799  09/06/94 

Reynolds  School  District  et  al  „ RF272-80764  09/08/94 

Salem  Leasing  Coip  RF272-59176  09/08/94 

Texaco  Inc/Airkaman  of  lacksonville.  Inc.  et  al RF321-19006  09'09/94 

Dismissab 

The  following  submissions  were  dismissed: 


Name 


Ash  Grove  Cement  Co 

Boise  Paving  &  Asphalt  Company 

Border  States  Paving.  Inc 

Brecksville  Center  Shell  

Bucheit's  Texaco 

Dark  SheB 

Franklin  G.  Mintoa  Sr 

Highland  She! '. 

KLN^,  Inc „... 

Leroy  Davis  Truck  Service 

North  Hiland  Shefl 

Rockside  Shell „ 


Case  No. 


RF321-20288 
RF3i- -20425 
RF321-20286 
RF3l5-«730 
RF321-20421 
RF31 5-8729 
RF272-91279 
RF315-«734 
RF32 1-20287 
RF272-97186 
RF3 15-8728 
RF31 5-8733 


Copies  of  the  full  te.xt  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 


Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.  except 


federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
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Dated:  Ociober  12. 1994. 
Geoi«e  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Dot.  94-25902  Filed  10-18-94:  8:45  am) 

WLUNG  CODE  649»-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-300358;  FRL-4909-«] 

Dimethipin;  Request  for  Comment  on 
Petition  To  Revoke  Certain  Feed 
Additive  Regulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  receipt  and  availability 
of  petition. 

SIJMMARY:  This  document  announces  the 
receipt  of,  and  solicits  comment  on,  a 
petition  proposing  the  revocation  of  the 
section  409  feed  additive  regulation 
established  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFIDCA)  for 
dimethipin  on  cottonseed  hulls.  This 
notice  sets  forth  the  basis  for  the 
petitioner's  proposal  and  provides 
opportunity  for  public  comment. 
DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300358).  must  be  received  on  or  before 
November  18, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SVV.. 
.Washington,  DC  20460.  Copies  of  the 
petition  will  be  available  for  public 
inspection  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays  in:  Information  Services 
Branch,  Program  Management  and 
Support  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arhngton.  VA,  703-305-5805.  In  person, 
bring  rornments  to:  Rm.  1132.  CM  #2, 
1921  Jtiierson  Davis  Hwy.,  Arlington, 
VA. 

Information  submitted  and  any 
comment(s)  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  fortbin  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 


All  written  comments  will  be  avai(ab]e 
for  public  inspection  at  the  address  and 
hours  given  above, 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi,  Special  Review 
and  Reregistration  Division  (7508W), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  afltl  telephone  number: 
Rm.nVF32C5,  CS  #1, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  (703)-308- 
8028. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

Statutory  Framework 

Section  408  of  the  Federal  Food.  Drug 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a)  authorizes  establishment  of 
tolerances  and  exemptions  from 
tolerances  for  the  residues  of  pesticides 
in  or  on  raw  agricultural  commodities 
(RAC's),  and  section  409  of  the  act 
authorizes  promulgation  of  food 
additive  regulations  for  pesticide 
residues  in  processed  foods  (21  U.S.C.- 
346(a),  348). 

Under  section  408  of  the  act,  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate,  for 
pesticide  residues  in  raw  agricultural 
commodities.  Food  additive  regulations 
setting  maximum  permissible  levels  of 
pesticide  residues  in  processed  foods 
are  established  under  section  402  of  the 
act.  Section  409  food/feed  additive 
regulations  are  required,  however,  only 
for  certain  pesticide  residues  in 
processed  food.  Under  section  409(a)(2) 
of  the  FFDCA,  no  section  409  food/feed 
additive  regulation  is  required  if  any 
pesticide  residues  in  a  processed  food 
resulting  from  use  on  a  RAC  has  been 
removed  to  the  extent  possible  by  good 
manufacturing  practices  and  is  below 
the  tolerance  for  that  pesticide  in  or  on 
that  RAC.  This  exemption  in  section 
402(a)(2)  is  commonly  referred  to  as  the 
■flow-through"  provision  because  it 
allows  the  section  408  raw  food 
tolerance  to  flow  through  to  processed 
food.  Thus,  a  section  409  food  additive 
regulation  is  only  necessary  to  prevent 
foods  from  being  deemed  adulterated 
when  despite  the  use  of  good 
manufacturing  practices  the 
concentration  of  the  pesticide  residues 
in  a  processed  food  is  greater  than  the 
tolerance  prescribed  for  the  raw 
agricultural  commodity,  or  if  the 
processed  food  itself  is  treated  or  comes 
in  contact  with  a  pesticide.  Monitoring 
and  enforcement  are  carried  out  bv  the 
Federal  Food  and  Drug  Administration 
(FDA)  and  the  U.S.  Department  of 
Agriculture  (USDA). 


The  establishment  of  a  food  additive 
regulation  under  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 
"safe"  (21  U.S.C.  348(c)(3)).  Section  409 
also  contains  the  "Delaney  Clause, ' 
which  specifically  provides  that,  with 
limited  exceptions,  no  additive  may  bp 
approved  if  it  has  been  found  to  induce 
cancer  in  man  or  animals  (21  U.S.C. 
348(c)(5)). 

In  setting  both  section  408  tolerances 
and  section  409  food/feed  additive 
regulations.  EPA  reviews  residue 
chemistry  and  toxicology  data.  To  be 
acceptable,  tolerances  must  he  both  high 
enough  to  cover  residues  likely  to  be  left 
when  the  pesticide  is  used  in 
accordance  with  its  labeling  and  low 
enough  to  protect  the  public  health. 
With  respect  to  section  408  tolerances. 
EPA  determines  the  highest  levels  of 
residues  that  might  be  present  in  a  raw 
agricultural  commodity  based  on 
controlled  field  trials  conducted  under 
the  conditions  allowed  by  the  product's 
labeling  that  are  expected  to  yield 
maximum  residues.  Generally,  EPAs 
policy  concerning  whether  a  section  40!) 
food  additive  regulation  is  needed 
depends  on  whether  there  is  a 
possibility  that  the  processing  of  a  raw 
agricultural  commodity  containing 
pesticide  residues  would  result  in 
residues  in  the  processed  food  at  a  level 
greater  than  the  raw  food  tolerance. 

II.  Petition 

Uniroyal  Chemical  Co.  has  submitti'«i 
a  petition  requesting  the  revocation  of 
the  feed  additive  regulation  established 
under  section  409  of  the  FFDCA  for 
dimethipin  on  cottonseed  hulls.  The 
following  provides  background 
information  and  sets  forth  the  basis  fnr 
the  petitioner's  request. 

Tne  section  408  tolerance  for 
dimethipin  on  cottonseed  is  established 
at  0.5  part  per  million  (ppm)  (40  CFR 
180.406).  The  section  409  feed  additive 
regulation  on  cottonseed  hulls  has  l)ei'ii 
established  at  0.7  ppm  (40  CFR 
186.2050).  In  a  peer  review  of 
dimethipin,  dated  January  5, 1990.  EP.A 
classified  dimethipin  as  a  Group  C , 
(pdssit)le  human)  carcinogen. 

Dimethipin  is  the  active  ingredient  in 
Harvade  harvest  growth  regulants 
registered  by  Uniroyal.  Uniroyal  claims 
that  since  Harvade  is  applied  to  cotton 
7  to  14  days  before  anticipated  harvest, 
a  high  percentage  of  the  chemical  is 
deposited  on  the  cotton  leaf  which 
subsequently  abscises  and  drops  to  the 
soil  surface. 

Uniroyal  Chemical  is  requesting 
revocation  of  the  section  409  feed 
additive  regulation  for  cottonseed  hulls 
becau.se,  they  claim,  that  it  is  not 
needed  and  that  revoking  it  will  avoid 
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any  inconsistency  with  the  Delaney 
Clause  in  section  409  of  the  FFDCA. 
According  to  Uniroyal,  concentration  of 
dimethipin  in  cottonseed  hulls  does  not 
exceed  the  section  408  tolerance  for 
cottonseed. 

To  support  the  assertion  that  there  is 
no  concentration  in  the  processed 
commodity,  the  Petitioner  references  a 
processing  study  [MRID  No.  42920902). 
which  was  submitted  as  a  requirement 
of  reregistration  of  dimethipin.  Uniroyal 
claims  that  this  work  demonstrates  that 
dimethipin  residues  do  not  concentrate 
in  cottonseed  hulls  (a  processed 
commodity)  when  compared  with  those 
in  ginned  cotton.seed  (a  raw  agricultural 
commodity)  (MRID  No.  42467001  and 
42920901).  The  study  results  are 
summarized  belpw. 

In  this  new  processed  fraction  study, 
maturing  cotton  was  treated  with  an 
exaggerated  (2X)  rate,  resulting  in  an 
average  cottonseed  residue  of  0.563 
ppm.  Values  for  cottonseed  hulls 
averaged  0.451  ppm.  Only  one  out  of 
four  of  the  individual  sample 
concentration  factors  (values  for  which 
are  -41%,  -30%,  -5%,  and  +7%)  suggest 
a  small  possibility  of  concentration.  The 
mean  factor  of  -17%  indicates  a  net 
dilution  of  nearly  one-sixth  in 
generating  cottonseed  hulls  from  raw 
cottonseed.  Uniroyal  declares  that  since 
the  2X  rate  produced  no  residue  in  hulls 
higher  than  0.53  ppm,  treatment  at  the 
full  labeled  IX  rate  will  not  have  a 
reasonable  probability  of  producing 
residues  in  cottonseed  hulls  higher  than 
the  RAC  tolerance  of  0.5  ppm. 

Uniroyal  submitted  a  critique  of  two 
previous  studies  addressing  the 
magnitude  of  dimethipin  residues  in 
cottonseed  and  processed  fractions. 
Uniroyal  claims  that  the  new  study  is 
better  documented  and  more 
representative  of  real-world  conditions. 
In  light  of  new  data,  the  Petitioner  urges 
EPA  to  reconsider  whether  a  section  409 
feed  additive  regulation  is  necessary  for 
dimethipin  in  cottonseed  hulls. 

Pursuant  to  40  CFR  177.125  and 
1 77.30,  EPA  may  issue  an  order  ruling 
on  the  petition  or  may  issue  a  proposal 
in  response  to  the  petition  and  seek 
further  comment.  If  EPA  issues  an  order 
in  response  to  the  petition,  any  person 
adversely  affected  by  the  order  may  file 
written  objections  and  a  request  for  a 
hearing  on  those  objections  with  EPA  on 
or  before  the  30th  day  after  the  date  of 
publication  of  the  order  (40  CFR 
178.20). 

Authority:  21  U.S.C.  346a  and  348. 


Dated:  September  30, 1994. 
Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

(PR  Doc.  94-25921  Filed  10-18-94;  8:45  ami 
BILUNG  CODE  eS60-50-F 


(FRL-5094-1] 

Proposed  De  Minimis  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA  •),  As  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act — Colorado  School 
of  Mines  Research  Institute  Site, 
Golden,  CO 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  and  request  for  public 
comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed  de  minimJs 
settlement  under  section  122(g) 
concerning  the  Colorado  School  of 
Mines  Research  Institute  site  in  Golden. 
Colorado  (Site).  The  proposed 
Administrative  Order  on  Consent  (AOC) 
requires  47  Potentially  Responsible 
Parties  (PRPs)  to  pay  an  aggregate  total 
of  $1,340,584.29  to  address  their 
liability  to  the  United  States 
Environmental  Protection  Agency  (EPA) 
related  to  response  actions  taken  or  to 
he  taken  at  the  Site. 

DATES:  Comments  must  be  submitted  by 
November  18, 1994. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
EPA  Superfund  Records  Center,  999 
18th  Street,  8th  Floor,  North  Tower, 
Denver,  Colorado.  Comments  should  be 
addressed  to  Louise  Gunderson, 
Enforcement  Specialist  (8  HWM-ER), 
U.S.  Envirciimental  Protection  Agency. 
999  18th  Street,  suite  500,  Denver, 
Colorado  80202-2405,  and  should 
reference  the  Colorado  School  of  Mines 
Research  Institute  Site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Gunderson,  Enforcement 
Specialist,  at  (303)  293-1868. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
section  122  (g)  De  Minimis  Settlement: 
In  accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  that  the 
terms  of  an  Administrative  Order  on 
Consent  (AOC)  have  been  agreed  to  by 
the  following  47  parties,  for  the 
following  amounts: 


Option  1  Settlements 

American  Chemet  Corporation 

(Sl.744.31); 
American  Nuclear  Corporation 

($2,464.99); 
Davy  McKee  Corporation  ($70,411.58): 
Lone  Star  Industries  (514,459.14). 
Southern  Peru  Copper  Corporation 

($188,986.85); 
Union  Pacific  Corporation  (573.677. 28); 
United  Nuclear  Corporation 

(5269,188  58).  and. 
Westinghouse.'Wyoniiiig  Mine 

(S113.-580.21).  " 

Option  2  Settlements 

AGIP  Mining  Company.  Inc.  (5252.82); 
Allied  Chemical  Corporation 

(52.476.87); 
Anschutz  Mining  (Sl4. 123.96): 
ARCO  (57,663.58); 
Atlas  Minerals  (52,795.63); 
Behre  Dolbear  and  Company  (5236.43): 
Brown  and  Root  Construction 

(52.916.76); 
Cleveland-Cliffs  Iron  Co.  (56.455.01); 
Cominco  American.  Inc.  (5205.01); 
Continental  Copper  &  Steel  Industries 

(541.183.63): 
Dravo  Corporation  ($1,714.12); 
Earth  Sciences  Corporation.  Inc. 

(5220.95); 
Esso  Resources  Canada  (59,325.69); 
Fluor  Utah,  Inc.  ($4,753.74); 
French  American  Metals  Co.  (5871.22): 
Gold  Fields  Mining  (523,063.40;; 
Gould,  Inc.  (5457.74); 
Gulf  Mineral  Resources  Company 

(579,524.28); 
Hazen  Research,  Inc.  (5213.66); 
Hecla  Mining  (5477.78); 
Homestake  Mining  Company 

(5183.105.40); 
Idaho  Energy  Resources  (5494.17); 
Jersey  Minere  Zinc  (52,772.86); 
Mobil  Oil  Corporation  (54.465.03): 
Molycorp  ($41,096.20); 
New  Jersey  Zinc  Company  (517.870.78); 
Noranda  Research  (5373.04); 
Phillips  Petroleum  Company 

(51.119.85): 
Pioneer  Nuclear.  Inc.  (5582.51): 
Pioneer  Uravan  (5480.51); 
Randolph  Co.  (5600.73): 
Rexnord.  Inc.  (5209.11); 
Salomon  (5134,811.20); 
SCM  Corporation  Glidden  Durkee 

(5204.55); 
Stearns  Roger  Engineering  (5204.55); 
Superior  Oil  Company  (52,644.90): 
Tennessee  Valley  Authority 

(512,950.46); 
Urania  Exploration,  Inc.  (52,941.35); 

and. 
W.R.Grace  (5211.84). 

By  the  terms  of  the  proposed  AOC. 
these  PRPs  will  together  pay 
$1 ,340,584.26  to  the  Hazardous 
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Substance  Superfund.  This  payment 
represents  approximately  13%  of  the 
total  anticipated  costs  for  the  Site  upon 
which  this  settlement  is  based. 

In  exchange  for  payment,  EPA  will 
provide  the  settling  parties  with  a 
limited  covenant  not  to  sue  for  liability 
under  sections  106  and  107(a)  of 
CERCLA.  including  liability  for  EPA's 
past  costs,  the  cost  of  the  remedy,  and 
future  EPA  oversight  costs,  and  under 
section  7003  of  the  Solid.  Waste  Disposal 
Act,  as  amended  (also  known  as  the 
Resource  Conservation  and  Recovery 
Act). 

The  amounl  that  each  individual  PRP 
will  pay.  as  shown  above,  depends  upon 
whether  they  contributed  radioactive 
hazardous  substances  or  non-radioactive 
hazardous  substances  to  the  Site.  The 
price  per  pound  cost  for  non-radioactive 
hazardous  substances  is  $1.9798857. 
The  price  per  pound  forradioactive 
hazardous  substances  is  $3.9597714. 
Settlement  amounts  are  calculated  by 
multiplying  these  per  pound  costs  by 
the  niuuber  of  pounds  of  hazardous 
substances  a  party  sent  to  the  Site  (Base 
Amount),  adding  a  premium  payment  of 
either  30%  or  130%  of  the  Base 
Amount,  as  specified  by  each 
Respondent  PRP  in  the  AOC.  and 
adding  a  $200  administrative  fee.  For 
parties  paying  a  30%  premium,  there  is 
an  exception  to  the  covenant  not  to  sue 
if  total  response  costs  at  the  Site  exceed 
$10,000,000.  For  parties  paying  a  130% 
premium,  there  is  an  exception  to  the 
covenant  not  to  sue  if  total  response 
costs  at  the  Site  exceed  $20,000,000. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the  public 
may  submit  comments  to  EPA  relating 
to  the  proposed  de  minimus  settlement. 

A  copy  of  the  proposed  AOC  may  be 
obtained  from  Louise  Gunderson  ° 
f8H\VM-ER),  U.S.  Environmental 
Protrrtion  Agency,  Region  VIll,  999 
18th  St;  >«.t,  suite  500,  Denver.  Colorado 
80202-2405,  (303)  293-1868. 
Additional  background  information 
relating  to  the  de  minimus  settlement  is 
available  for  review  at  the  Superfund 
Records  Center  at  the  above  address. 

It  is  so  Agreed. 

Dated:  October  7, 1994. 
Jack  McGraw, 

Acting  Regional  Administrator. 
[FR  Doc.  94-25868  Filed  lO-ia-94:  8:45  am| 
BILLINC  CODE  6560-80-41 


[FRL  -6093-3] 

Notice  of  Proposed  Assessment  of 
Clean  Water  Ad  Class  11  Administrative 
Penilty  to  Etched  Cticuits,  Inc.  and 
Opp  )rtunlty  To  Comment 

AGEI  CY:  Environmental  Protection 
Agei  cy. 

ACTti  in:  Notice  of  Proposed 

Adn:  inistrative  Penalty  Assessment  and 

Opp  )rtunity  to  Comment. 


SUM!  lARY:  EPA  is  providing  notice  of 
prop  jsed  administrative  penalty 
assei  sment  for  alleged  violations  of  the 
Clea  I  Water  Act.  EPA  is  also  providing 
notic  e  of  opportunity  to  comment  on  the 
prop  3sed  assessment. 

Ui  der  33  U.S.C.  1319(g),  EPA  is 
auth  )rized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  /  ct.  EPA  may  issue  these  orders 
after  the  commencement  of  either  a 
Clasj  I  or  Class  II  penalty  proceeding. 
EPA  irovides  public  notice  of  the 
prop  )sed  assessments  pursuant  to  33 
U.S.I ;.  1319(g)(4)(a). 

Q^  ss  II  proceedings  are  conducted 
und«  r  EPA's  Consolidated  Rules  of 
Pracl  ice  Governing  the  Administrative 
•  Asse  isment  of  Civil  Penalties  and  the 
Revc  ::ation  and  Suspension  of  Permits, 
40  CTR  part  22.  The  procedures  throu^ 
whiai  the  public  may  submit  written 
comment  on  a  proposed  Class  U  order 
or  pajrticipate  in  a  Class  II  proceeding. 
and  I  le  Procedures  by  which  a 
Resp  indent  may  request  a  hearing,  are 
set  fc  rth  in  the  Consolidated  Rules.  The 
dead  ine  for  submitting  pubbc  comment 
on  a  iroposed  Class  II  order  is  thirty 
days  after  publication  of  this  notice. 

Ot  the  date  identified  below,  EPA 
comi  leneed  the  following  Class  II 
proa  eding  for  the  assessment  of 
pena  ties: 

In  he  Matter  of  Etched  Circuits,  Inc., 
locat  jd  at  1602  Tacoma  Way,  Redwood 
City,  California;  EPA  Docket  No.  CWA- 
IX-F  '94-47;  filed  on  September  30, 
1994  with  Mr.  Steven  Armsey,  Regional 
Hear  ng  Clerk,  USEPA.  Region  9,  75 
Haw  home  Street,  San  Francisco, 
Calif  )mia  94105,  (415)  744-1389; 
prop  >sed  penalty  of  $125,000  for  failure 
to  CO  nply  with  the  categorical 
pretr  ;atment  standards  and 
requ;  rements  for  new  source  metal 
finis  lers  (40  CFR  part  433). 
FOR  (  URTHER  INFORMATION  CONTACT: 
Pers(  ns  wishing  to  receive  a  copy  of 
EPA' !  Consolidated  Rules,  review  of  the 
com[  laint  or  other  documents  filed  in 
this  1  roceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contc  ct  the  Regional  Hearing  Qerit 
idem  fied  above.  The  administrative 


record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  adniinistrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment,  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
thirty  (30)  days  after  the  date  of 
publication  of  this  notice. 
Dated:  September  30. 1994. 
Alexis  Strauss, 

Acting  Director,  Water  Management  Division. 
(PR  Doc.  94-25871  Filed  10-18-94;  8:4.S  a.nil 
BILLIKG  CODE  6S6(X-S0-F 


[FRL-6093-4] 

Notice  of  Proposed  Assessment  of 
Clean  Water  Act  Class  11  Administrative 
Penalty  to  Precision  Plating,  Inc.,  a 
Subsidiary  of  Precision  Shooting 
Equipment,  Inc.  and  Opportunity  To 
Comment 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  Proposed 
Administrative  Penalty  Assesnnent  and 
Opportunity  to  Comment. 

summary:  EPA  is  providing  notice  of 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  these  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  11  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consohdated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Pennits, 
40  CFR  part  22.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  11  proceeding, 
and  the  Procedures  by  whic:h  a 
Respondent  may  request  a  bearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  11  order  is  thirty 
days  after  publication  of  this  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  If  . 
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proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Precision  Plating. 
Inc.,  a  subsidiary  of  Precision  Shooting 
Equipment,  Inc.,  located  at  2557  West 
Violet  Avenue.  Tucson.  Arizona;  EPA 
Docket  No.  CWA-IX-FY94-43;  filed  on 
September  29, 1994,  with  Mr.  Steven 
Armsey,  Regional  Hearing  Clerk. 
USEPA.  Region  9,  75  Hawthorne  Street. 
San  Francisco,  California  94105,  (415) 
744-1389;  proposed  penalty  of  $81,000 
for  failure  to  comply  with  the 
categorical  pretreatment  standards  and 
requirements  for  new  source  metal 
finishers  (40  CFR  part  433)  and  the 
prohibition  against  dilution  as  a  partial 
or  complete  substitute  for  treatment  (40 
CFR  403.6(d)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consohdated  Rules,  review  of  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment,  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
thirty  (30)  days  after  the  date  of 
publication  of  this  notice. 
Dated:  September  29,  1994. 
Alexis  Strauss, 

Acting  Director.  Water  Management  Division. 
|FR  Doc.  94-25870  Filed  10-18-94;  8:45  ami 
BILLING  CODE  6S60-60-F 


(FRL-«093-«] 

Notice  of  Proposed  Assessment  of 
Clean  Water  Act  Class  II  Administrative 
Penalty  to  Phelps  Dodge  MorencI,  Inc. 
and  Opportunity  To  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposal  of  a  Clean  Water  Act 
Class  II  Adininistrative  Penalty  and 
Notice  of  Public  Comment  Period. 

SUMMARY:  Pursuant  to  33  U.S.C.  1319(g). 
EPA  is  authorized  to  issue  orders 
assessing  civil  penalties  for  various 
violations  of  the  Act.  EPA  may  issue 
such  orders  after  the  commencement  of 
either  a  Class  I  or  Class  II  penalty 


proceeding.  EPA  provides  public  notice 
of  the  proposed  assessment  pursuant  to 
33  U.S.C.  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits. 
40  CFR  part  22.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  II  proceeding, 
and  the  procedures  by  which  a 
Respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  thirty 
days  after  publication  of  this  notice. 

On  the  date  identified  below,  EPA 
commenced  Uie  following  Class  II 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Phelps  Dodge 
Morenci,  Inc.  (Morenci  Mining), 
Morenci.  Greenlee  County.  AZ  85540. 
Docket  No.  CVVA-IX-FY94-34;  filed  on 
September  28, 1994  with  Steven 
Armsey.  Regional  Hearing  Clerk. 
USEPA,  Region  9,  75  Hawthorne  Street. 
San  Francisco,  California  94105,  (415) 
744-1389;  proposed  penalty  of  $60,000. 
for  discharges  of  pollutants  in  violation 
ofanNPDES  permit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Re-,  .nal  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information. 

Dated:  September  28. 1994. 
Alexis  Strauss, 

Acting  Director,  Water  Management  Division. 
|FR  Doc.  94-25867  Filed  10-18-94;  8:45  ami 

BILLING  CODE  6S60-S0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(PR  Docket  No.  94-105;  DA  94-1115] 

Commercial  Mobile  Radio  Services; 
California  State  Petition  To  Retain 
Regulatory  Authority  Over  Intrastate 
Cellular  Service  Rates 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  order  waiving 

certain  pleading  rules  and  denying 

deferral  of  filing  dates,  and  dismissing 

a  request  for  issuance  of  public  notice. 

SUMMARY:  The  amendments  to  the 
Communications  Act  in  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
preempted  state  rate  and  entry 
regulation  of  commercial  mobile  radio 
services.  States  were  given  the 
opportunity  to  file  petitions  for  the 
authority  to  continue  regulating  these 
intrastate  rates.  Under  Commission 
rules,  this  proceeding  contemplates  only 
the  filing  of  comments  and  replies  on 
the  state's  petition.  This  Order  waives 
the  prohibition  on  additional  pleadings 
found  in  §  20.13(a)(5)  of  the 
Commission's  Rules  and  permits 
additional  pleadings  to  be  filed, 
pursuant  to  the  terms  of  §  1 .45  of  the 
Commission's  Rules.  The  Order  also 
denies  a  motion  filed  by  Cellular 
Resellers  Association.  Inc..  Cellular 
Service,  Inc.  and  ComTech  Mobile 
Telephone  Company  to  defer  filing 
dates  for  the  filing  of  replies  for  reasons 
of  efficient  administration  and  docket 
management.  This  Order  also  dismisses 
as  moot  a  Request  for  Issuance  of  a 
public  notice  filed  by  National  Cellular 
Resellers  Association. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Harrison,  Private  Radio  Bureau. 
Land  Mobile  and  Microwave  Di\  ision. 
(202)632-7125. 

SUPPLEMENTARY  INFORMATION: 

Order  Waiving  Certain  Pleading  Rules 
and  Denying  Deferral  of  Filing  Dates 

In  tiie  Matter  of:  Petition  of  People  of  the 
State  of  California  and  the  Public  Utilities 
Commission  of  the  State  of  California  to 
Retain  Regulatory  Authority  Over  Intrastate 
Cellular  Ser\'ice  Rates. 
Adopted:  October  7.  1994; 
Re/eosed.  October  7, 1994 

By  the  Chief,  Private  Radio  Bureau: 
1.  The  Commission's  rule  governing 
the  filing  of  pleadings  in  this  proceeding 
contemplates  only  the  filing  of 
comments  and  replies  on  the  state's 
petition  to  retain  authority  over 
intrastate  cellular  rates.  It  thus  excludes 
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Section  1.45.^  which  governs  the 

general  filing  periods  for  motions,  from 
the  procedural  rules  which  may  apply .^ 
This  proceeding,  however,  raises 
confidentiality  issues  that  have 
generated  the  filing  of  several  motions 
and  requests.^ 

2.  We  believe  that  equity  requires  that 
we  permit  interested  parties  to  file 
nonfrivolous  pleadings  on 
confidentiality  and  related  issues.  We 
thus  waive  the  prohibition  of  §20.13  on 
additional  pleadings,  and  permit 
necessary  additional  pleadings  to  be 
filed  pursuant  to  the  terms  of  §  1.45  of 
the  Commission's  Rules. 

3.  We  have  also  received  a  Motion  to 
Defer  Filing  Dates.*  Movants  ask  that  we 
defer  the  filing  of  replies,  due  October 
19, 1994.  to  either  (1)  two  weeks  afier 
opposing  parties  file  any  supplemental 
comments  based  on  the  disclosure  of 
confidential  information  or  (2)  two 
weeks  after  the  Commission  issues  a 
decision  denying  access  to  such 
confidential  information.  Movants 
contend  that  if  additional  information  is 
disclosed,  this  will  require 
supplemental  pleadings  that  will    . 
duplicate  the  October  19  replies  and 
"needlessly  expand  the  number  of 
pleadings  (and  the  time  involved)  for 
consideration  by  the  Commission."  > 


M7CTR1.45. 

'Second  Report  and  Order.  Implementation  of 
Sections  3(n)  and  332  of  the  Communications  Act, 
Regulatory  Treatment  of  Mobile  Services,  9  FCC 
Red  1411.  1522  (1994).  59  Fed.  Reg.  18493  (Apr.  19, 
1994)  (to  be  codified  at  47  CFR  20.13  (81(5)). 

'  Sf^,  e.g..  Motion  of  the  Cellular  Carrier* 
Asaoclatlon  of  California  to  Reiecl  Petilion  or. 
Alternatively.  Reject  Redacted  Information  (Sept. 
19, 1994);  Request  for  ,\ccess  to  Califo.'nia  Petition 
for  State  Regulatory  Authority  Pursuant  to  the 
Terms  of  a  Protective  Order,  filed  by  the  National 
Cellular  Re&cUeis  Association  (Sept.  19,  1994); 
Emergency  Motion  to  Compel  Production  to  the 
Caliiornis  Public  Utilities  Commission  of 
Inform^iiun  Contained  in  Oppositions  to 
Califomij's  Petition  to  Retain  State  Regulatory 
Authority  over  Intrastate  Cellular  Service  Rates 
(dated  Sept.  29.  1994). 

Wo  have  also  received  PR  Docket  No.  '.K-105 
Notice  of  Ex  Parte  Contact  and  Request  for  Issuance 
of  a  Public  Notice  (Sept.  23. 19*4).  filed  by  the 
Nbiional  Cellular  Resellers  .^ssoLJalion  (NCRA), 
asking  that  the  Commission  issue  a  Public  Notice 
pe.nnirtingany  interested  party  to  pa.ticipate  by 
telephone  or  in  person  in  a  September  30, 1994 
meeti.igon  conTidentiality  issues.  All  parties  to  the 
proceeding  were  given  actual  notice  of  the  meeting 
and  pfirrniiled  lo  participate  either  in  per';nn-or  by 
telephone.  Moreover,  on  September  30. 1994,  the 
Commission  i.sS'ied  a  Public  Notice  ofCutr.menI 
Sought  on  Draft  Protective  Order.  DA  94-1083, 
announcing  that  all  interested  parties  could 
comment  by  Orlober  7,  1994  on  a  draft  prolnctivo 
agreement  that  bad  been  distributed  to  all  jianins 
of  record.  We  believe  that  these  actions  have 
rendered  the  NCRA  request  moot  and  we  dismiss 
it  on  that  ground. 

*  Motion  to  Defiw  Filing  Dales  (.Motion)  ofCeHulilr 
Resellers  Association,  Cellular  Service,  inc.  and 
Com  Tech  Mobile  Telephone  Co.  (Oct.  4. 1994) 
(collectively  Movants). 

»  Motion  at  3. 


T  ey  argue  that  a  grant  of  the  Motion 
w  I)  expedite  review  by  permitting  the 
fi  ng  of  a  consolidated  reply.  They  add 
th  It  if  additional  disclosure  is  not  made. 
ar  d  the  Commission  moves  quickly  in 
re  iching  that  decision,  the  proposed 
pi  Dcedure  will  result  in  only  minimal 
dday.fi 

1.  We  deny  the  Motion,  As  we 
e»  ilained  in  a  recent  order  granting  the 
pj  lies  a  15-day  extension  to  file  replies, 
th  !  Commission  must  meet  a  one-year 
sti  tutory  deadline  for  ruling  on  the 
sti  te's  petition  and  deciding  any 
re  ;onsideration.  VVe  stressed  that,  "The 
C<  mmission  is  faced  with  stringent 
sti  tutory  deadlines  in  a  complex  and 
m  issive  proceeding."  '  Although  we 
aj:  ee  with  Movants  that  disclosure  of 
ar  ditional  information  may  require  that 
wi  •  permit  tlie  parties  to  supplement 
th  nr  comments,  we  cannot  now  predict 
w  lether  such  additional  disclosure  will 
be  necessary.  We  believe  that  efficient 
ac  ministration  and  docket  management 
re  [uires  adherence  to  the  October  19, 
H  94  deadline  for  filing  replies  in  this 
pi  x»eding.  For  the  foregoing  reasons, 
wi  I  do  not  believe  that  good  cause  has 
be  3n  shown  for  the  requested  deferral. 

J.  Pursuant  to  §  0.331  of  the 
C<  mmission's  Rules,^  the  provisions  of 
§ :  0.13(aH5)  are  waived  to  the  extent 
in  iicated  herein,  the  Motion  to  Defer 
Fi  ing  Dates  filed  by  Cellular  Resellers 
Ai  sociation.  Inc.,  Cellular  SeiVice,  Inc., 
an  d  ComTech  Mobile  Telephone 
C<  mpany  is  denied,  and  PR  Docket  No. 
94  -105  Notice  of  Ex  Parte  Contact  and 
R«  quest  for  Issuance  of  a  Public  Notice 
is  dismissed  as  moot  to  the  extent 
in  iicated  herein. 
G<  raid  P.  Vaugban, 
Dt  puty  Chief,  Private  Radio  Bureau. 
IF  I  Doc.  94-25865  Piled  10-18-94;  8:45  am) 
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[R  tport  No.  2035] 


M 


Petition  for  Reconsideration  and 
Cteriftcation  of  Actions  In  Rulemaking 
PflDceedings 

oloberl7. 1994. 

'etition  for  reconsideration  and 
cl  rification  have  been  filed  in  the 
C<  mmission  rulemaking  proceedings 
lis  ted  ill  this  Public  Notice  and 
pi  Wished  pursuant  to  47  CFR  1.429(e). 
TI  e  full  text  of  these  documents  are 
av  iilablc  for  viewing  and  copying  in 
R<  om  239, 1919  M  Street,  N.W., 
W  ishington,  D.C.  or  may  be  piircha.sed 


2. 


Motion  at  3-4. 

Order  Extending  Time  and  Permitting  Replies  !o 
Ke  ised  Petition,  DA  94-1054  (Sept.  26,  1994)  at  1- 


I  47  CFR  0.331. 


from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  November 
3. 1994.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Expanded  Interconnection  with 
Local  Telephone  Company  Facilities 
(CC  Docket  No.  91-141). 

Number  of  Petitions  Filed:  1 
Subject:  Amendment  of  the 
Commission's  Rules  to  Establish  New 
Narrowband  Personal  Communications 
Service  (ON  Docket  No.  90-314  and  ET 
Docket  No.  92-100). 

Number  of  Petitions  Filed:  4 
Subject:  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding  (PP  Docket  No.  93- 
253). 

Number  of  Petitions  Filed:  3 
Subject:  Implementation  of  Section 
309(j)  of  the  Communications  Act- 
Competitive  Bidding  and  Narrowband 
PCS  (PP  Docket  No.  93-253) 
Amendment  of  the  Commission's  Rules 
to  Establish  New  Narrowband  Personal 
communications  Services  (GN  Docket 
No.  90-314  and  ET  Docket  No.  92-100). 

Number  of  Petition  Filed:  1 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  94-25863  Filed  10-18-94;  8:45  am| 
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FEDERAL  RESERVE  SYSTEM 

Alpha  Financial  Group,  Inc.,  et  al.; 
Notice  of  Applications  To  Engage  de 
novo  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Boards  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)fa))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conductwl 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserxe  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  fur 
inspection  at  the  offices  of  the  Board  of 
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Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  orunsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments  • 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  8, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Alpha  Financial  Group,  Inc., 
Minonk.  Illinois;  to  engage  de  novo 
through  its  subsidiary  Alpha  Financial 
Ser\ices,  Inc.,  Toluca,  Illinois,  in 
providing  discoimt  brokerage  services, 
pursuant  to  §  225.25(b)(15)  of  the 
Board's  Regulation  Y. 

2.  Castle  BancGroup.  Inc.,  DeKalb, 
Illinois:  to  engage  de  novo  in  providing 
data  processing  services  to  others 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  Mountajn  Bancsbares,  Inc. 
Newport,  Minnesota;  to  engage  de  novo 
in  making,  acquiring  or  servicing  loans 
or  other  extensions  of  credit,  pursuant 
to  §  225.25(b)(1). 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Biverway  Holdings,  Inc.,  Houston, 
Texas,  and  Riverway  Holdings  of 
Delaware.  Inc..  Wilmington,  Delaware; 
to  engage  de  novo  through  its  subsidiary 
Riverway  Financial  Services,  Inc., 
Houstou.  Texas,  in  advising  and 
providing  investment  advice  to 
company  and  providing  portfolio 
investment  advice  to  any  other  person, 
pursuant  to  §  225.25(b)(4)  of  the  Board's 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  13, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
jFR  Doc.  94-25858  Filed  10-18-94;  8:45  am) 
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Boatmen's  Bancshares,  Inc.,  et  al.; 
Formations  of,  Acquisitions  tiy,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  13. 
1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Boatmen's  Bancshares,  Inc.,  St. 
Louis.  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  Worthen  Banking 
Corporation,  Little  Rock,  Arkansas;  and 
thereby  indirectly  acquire  Worthen 
National  Bank  of  Arkansas,  Little  Rock. 
Arkansas;  Worthen  National  Bank  of 
Batesville,  Batesville,  Arkansas; 
Worthen  National  Bank  of  Camden, 
Camden,  Arkansas;  Worthen  National 
Bank  of  Conway,  Conway,  Arkansas; 
Worthen  National  Bank  of  Harrison, 
Harrison,  Arkansas;  Worthen  National 
Bank  of  Hot  Springs,  Hot  Springs, 
Arkansas;  Worthen  National  Bank  of 
Newark,  Newark,  Arkansas;  Worthen 
National  Bank  of  Northwest  Arkansas, 
Fayetteville,  Arkansas;  Worthen 
National  Bank  of  Pine  Bluff,  Pine  Bluff, 
Arkansas;  Worthen  National  Bank  of 
Russellville,  Russellville,  Arkansas;  and 
Worthen  National  Bank  of  Texas; 
Austin,  Texas. 

In  connection  with  this  applicatio.i. 
Applicant  has  also  applied  to  acquire 
Consumer  Protective  Life  Insurance 
Company,  Little  Rock,  Arkansas,  and 
thereby  engage  in  the  sale,  as  agent  or 
broker,  of  credit  related  insurance  and 
to  insure  or  reinsure  credit  life  and 
accident  and  health  insurance,  pursuant 
to  §225.25{b)(8)(i)  of  the  Board's  • 
Regulation  Y. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Worthen  Trust  Company,  Little  Rock, 
Arkansas,  and  thereby  engage  in  trust 
administration  and  operations,  to  act  as 
trustee,  executor,  administrator, 
guardian,  custodian  of  any  securities  of 
the  United  States  Government  or  any 
agency  or  instrumentality  thereof,  and 
in  any  other  fiduciary  capacity  which  is 
authorized  by  the  Arkansas  law  for 
corporate  fiduciaries  charted  in  those 
states,  pursuant  to  §  225.25(b)(3)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  ^John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Malmo  Bancorp,  Inc.,  Malmo. 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Malmo  Agenc)' 
Company,  Malmo,  Nebraska,  and 
thereby  indirectly  acquire  Security 
Home  Bank,  Malmo,  Nebraska. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Malmo  Bancorp,  Inc.,  Malmo,  Nebraska, 
through  the  acquisition  and  merger  with 
Malmo  Agency  Company,  Malmo, 
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Nebraska,  and  thereby  engage  in  general 
insurance  activities  in  a  town  of  less 
than  5,000  in  population,  pursuant  to  § 
225.25(b)(8)(iii){A)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 

System.  October  13.  1994. 

Jennifer  |.  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc  94-25859  Filed  10-18-94:  8:45  am| 

BILLING  CODE  6210-01-F 

Chadwick  Bancshares,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available-for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  orvthe 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the ' 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  November  13.  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 


South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Chadwick  Bancshares,  Inc.. 
Chadwick.  Illinois;  to  acquire 
Community  Insurance.  Inc.,  Miles,  Iowa; 
and  thereby  engage  directly  or  indirectly 
in  certain  nonbanking  activities,  to 
acquire  assets  of  a  going  concern,  or  to 
acquire  direct  or  indirect  ownership, 
control  or  power  to  vote  at  least  80 
jercent  of  the  voting  shares  of 
"ommunity  Insurance.  Inc.,  Miles,  Iowa 
CII).  Applicant  through  CII.  proposes  to 
mgage  in  insurance  agency  activities 
•egarding  life  and  health  insurance 
including  nursing  home  long-term  care 
nsurance),  annuities,  and  credit  life 
nsurance.  pursuant  to  §  225.25(8)(i),(iii) 
^f  the  Board's  Reguration  Y.  These 
ictivities  will  be  conducted  in  Miles, 
owa. 

2.  Northwest  Financial  Corp., 
spencer.  Iowa;  to  acquire  James 
^^ortgage  Corporation.  Des  Moines, 
owa,  and  thereby  indirectly  engage  in 
he  activity  of  originating  and  selling 
:onventional,  FHA,  and  VA  residential 
nortgages.  pursuant  to  §  225.25{b)(li  of 
he  Board's  Regulation  Y.  Comments  on 
his  application  must  be  received  by 
3ctober31.1994. 

B.  Federal  Reserve  Bank  of  St.  Louis 
Randall  C.  Sumner.  Vice  President)  411 
^ocust  Street,  St.  Louis.  Missouri  63166: 

1.  Boatmen's  Bancshares,  Inc.,  St. 
.ouis.  Missouri;  to  acquire  National 
AoTXgage  Company,  Memphis, 
ennessee;  B-M  Homes,  Inc.,  Memphis, 
ennessee;  Macon  Homes,  Inc., 
Memphis,  Tennessee;  Marbel  Homes, 
nc.  Memphis,  Tennessee;  Margolin 
Jros.,  Appliance  Co.,  Memphis. 
Tennessee;  Margolin  Bros.  Realty  Co., 
Memphis.  Tennessee;  National  Builders, 
nc.  Memphis,  Tennessee;  Arkansas 
lome  Loan  Company,  Memphis. 
'ennessee;  and  National  Home  Loan 
"ompany.  Inc.,  Memphis.  Tennessee, 
ind  thereby  engage  in  making,  acquiring 
>r  servicing  loans  or  other  extension  of 
xedit.  pursuant  to  §  225.25(b)(1)  of  the 
Joard's  Regulation  Y;  acting  as  agent  or 
)roker  for  insurance  (including  home 
nortgage  redemption  insurance  that  is 
lirectly  related  to  an  extension  of  credit 
nade  by  Applicant,  and  companies,  and 
hat  is  limited  to  assuring  the  repayment 
if  the  outstanding  balance  due  on  the 
xtension  of  credit  in  the  event  of  death, 
isability  of  involuntary  unemployment 
if  the  debtor,  pursuant  to  § 
;25.25(b)(8)(i)  of  the  Board's  Regulation 
';  and  acting  as  investment  or  financial 
i  dvisor,  and  to  perform  appraisals  of 
eal  estate  and  tangible  and  intangible 
lersonal  property,  including  securities, 
lursuant  to  §§  225.25(b)(4)  and  (b)(13) 
if  the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 

System,  October  13,  1994. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

|FR  Doc.  94-25860  Filed  10-18-94;  fi.45  nin) 
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Premier  Bankshares  Corporation,  et 
aL;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  .their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  13.  1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  \V.  Bostian,  jr..  Senior 
Vice  President)  701  East  ByTd  Street. 
Richmond,  Virginia  23261: 

1.  Premier  Bankshares  Corporation. 
Tazewell,  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of 
Dickenson-Buchanan  Bank,  Haysi. 
Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Coal  City  Corporation,  Coal  City. 
Illinois,  and  Manufacturers  National 
Corporation.  Chicago.  Illinois;  to  acquin; 
82.35  percent  of  the  voting  shares  of 
Peterson  Bank,  Chicago,  Illinois. 

C.  Federal  Reserve  Bank  of 
Minneapolfs  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 


1.  Conununity  First  Bankshares,  Inc., 
Fargo.  North  Dakota,  to  acquire  24.75 
percent  of  the  voting  shares  of  Bank  of 
Colorado  Holding  Company,  Vail, 
Colorado,  and  thereby  indirectly  acquire 
Vail  Bank.  Vail.  Colorado. 

2.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Independent  Bancorp  of 
Arizona,  Inc..  Phoenix.  Arizona,  and 
thereby  indirectly  acquire  Caliber  Bank. 
Phoenix,  Arizona. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1 .  Fourth  Financial  Corporation, 
Wichita.  Kansas;  to  acquire  100  percent 
of  the  voting  shares  of  Blackwell 
Security  Bancshares,  Inc.,  Blackwell. 
Oklahoma,  and  thereby  indirectly 
acquire  Security  Bank  and  Trust 
Company.  Blackwell.  Oklahoma. 

2.  Peoples  Trust  of  1 987,  Ottawa . 
Kansas  and  its  subsidiary  Peoples.  Inc., 
Ottawa.  Kansas;  to  acquire  47.5  percent 
of  the  voting  shares  of  Johnson  County 
Bank.  Overland  Park.  Kansas  (in 
organization). 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Century  Capital  Financial,  Inc., 
Kilgore,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Century 
Capital  Financial-Delaware, 
Wilmington,  Delaware,  and  thereby 
indirectly  acquire  Qty  National  Bank  of 
Kilgore.  Kilgore,  Texas. 

In  addition,  Century  Capital 
Financial-Delaware,  Inc.,  Wilmington. 
Delaware  has  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  City 
National  Bank  of  Kilgore.  kilgore, 
Texas. 

2.  Falcon  Bancshares,  Inc.,  Laredo. 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Falcon  National  Bank, 
Laredo,  Texas. 

3.  Riverway  Holdings,  Inc.,  Houston. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  98.5  percent  of 
the  voting  shares  of  Riverway  Holding 
of  Delaware  Inc.,  Wilmington,  Delaware, 
and  thereby  indirectly  acquire  Riverway 
Bank.  Houston.  Texas.  In  addition, 
Riverway  Holdings  of  Delaware.  Inc.. 
Wilmington.  Delaware,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Riverway  Holdings  of 
Delaware,  Inc.,  Wilmington,  Delaware, 
and  thereby  indirectly  acquire  Riverway 
Bank.  Houston,  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  13. 1994. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-25861  Filed  10-18-94:  8:45  amj 
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James  E.  &  Margo  Sweeney,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  RegulaUon  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  8. 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  fames  E.  &■  Margo  Sweeney, 
Allamakee.  Iowa;  to  acquire  cin 
additional  23.53  percent,  for  a  total  of 
29.41  percent,  of  the  voting  shares  of 
WFC.  Inc..  Waukon,  Iowa,  and  thereby 
indirectly  acquire  Waukon  State  Bank. 
Waukon,  Iowa. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  fvlinnesota  55480: 

1.  Christopher  and  feffrey  Browne, 
Wadena,  Miimesota;  to  each  acquire  an 
additional  45.24  percent,  for  a  total  of 
46.04  percent,  of  the  voting  shares  of 
Wadena  Bankshares,  Inc.,  Wadena. 
Miimesota.  and  thereby  indirectly 
acquire  Wadena  State  Bank,  Wadena, 
Minnesota. 

2.  The  McHugh  Family  Trust,  Edina, 
Minnesota;  to  acquire  52.9  percent  of 
the  voting  shares  of  Maple  Lake 
Bancorporation,  Inc..  Edina.  Minnesota, 
and  thereby  indirectly  acquire  Security 
State  Bank  of  Maple  Lake.  Maple  Lake. 
Minnesota. 


Board  of  Governors  of  the  Federal  Reserve 

System.  October  13, 1994. 

Jennifer  J.  JohnHm. 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  94-25862  Filed  10-18-94;  8:45  am] 
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GOVERNMENT  PRINTING  OFRCE 

Public  Meeting  for  Federal  Depository 
Libraries,  Federal,  State  and  Local 
Agencies,  and  Othare  Intarasted  in  a 
Demonstration  of  QPO  Access  (Pub.  L. 
103-40),  the  New  Online  Federal 
Register,  Congressional  Record,  and 
Congressional  Bills 

The  Superintendent  of  Documents 
will  hold  two  pubUc  meetings  for 
Federal  Depository  Libraries.  • 
Government  agencies,  and  others 
interested  in  a  demonstration  of  the 
Government  Printing  Office's  Access 
system,  provided  under  the  GPO 
Electronic  Information  Access 
Enhancement  Act  of  1993  (Pub.  L.  103- 
40). 

Two  meetings  will  be  held  on  Friday. 
October  21. 1994.  The  first  meeting, 
scheduled  from  9:30  a.m.  to  12  noon. 
will  be  for  Federal  depository  libraries 
only;  the  second,  scheduled  from  1:30 
p.m.  to  3  p.m..  will  be  for  FederaL  Sute. 
and  local  agencies,  and  all  other 
interested  organizations.  Both  sessions 
will  be  held  at  the  CaUfomia  State 
Library.  Library-Courts  Building.  914 
Capitol  Mall,  Room  500,  Sacramento. 
CaUfomia. 

Under  Public  Law  103-40,  the 
Superintendent  of  Dociunents 
implemented  on  June  8, 1994,  a  system 
of  online  access  to  the  Federal  Register, 
Congressional  Record,  and 
Congressional  Bills  databases.  The 
purpose  of  the  meetings  is  to 
demonstrate  the  online  services  made 
available  under  the  initial  phase  of  the 
implementation  of  the  Act  and  to  solicit 
comments  from  users  interested  in  the 
system. 

The  initial  online  services  include 
access  to  a  WAIS  Server  at  GPO  offering 
the  following  databases:  the  Federal 
Register  (including  the  Unified 
Agenda).  Volume  59  (1994);  the 
Congressional  Record  (including  the 
History  of  Bills).  Voluint  140  (1994);  the 
Congressional  Record  Index.  Volumes 
138-140  (1992-1994);  and 
Congressional  Bills  from  the  103d 
Congress  (1993-1994).  The  Federal 
Register  and  Congressional  Record 
databases  provide  ASCII  text  files,  with 
all  graphics  included  as  individual  files 
in  TIFF  format.  Both  databases  are 
updated  daily.  Brief  ASCII  text 
summaries  of  each  Federal  Register 
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entry  are  also  available.  The 
jCongressional  Record  Index  provides 
ASCII  text  files  with  all  graphics 
included  as  individual  files  in  TIFF 
format.  The  Congressional  Bills  are 
available  as  ASCII  text  files  and  in  the 
Adobe  Acrobat  PDF  file  format.  Users 
with  Acrobat  viewers  can  display  and 
print  page  facsimiles  of  Congressional 
Bills. 

Individuals  interested  in  attending 
either  session  should  contact  Tom 
Andersen  at  the  California  State  Library 
by  telephone  on  916-653-0085,  or  by  e- 
mail  at  fanderse®library.ca.gov. 
Michael  F.  DiMario, 
Public  Printer. 

(FR  Doc.  94-25825  Filed  10-18-94:  8:45  ami 
BILLING  CODE  1S05-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Request  for  Nomination  for  Members 
on  Public  Advisory  Committee 

agency:  The  Administration  on  Aging, 

HHS. 

ACTION:  Notice  of  Nominations. 


SUMMARY:  The  Administration  on  Aging 
(AoA)  is  requesting  nominations  for 
members  to  serve  on  a  proposed 
Administration  on  Aging  National 
Nutrition  Advisory  Council. 
DATES:  Nominations  must  be  received 
by  October  31, 1994. 
ADDRESSES:  All  nominations  for 
membership  must  be  addressed  to  Jean 
L.  Lloyd.  Nutrition  Officer  (address 
below). 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
L.  Lloyd,  Nutrition  Officer, 
Administration  on  Aging,  Office  of  State 
and  Community  Programs,  330 
Independence  Avenue  SW., 
Washington.  DC  20201,  202-619-0011. 

SUPPLEMENTARY  INFORMATION: 

Administration  on  Aging  National 
Nutrition  Advisory  Council 

The  Administration  on  Aging  is 
requesting  nominations  for  members  to 
serve  on  the  proposed  Administration 
on  Aging  National  Nutrition  Advisory 
Council.  The  function  of  the  Council  is 
as  follows: 

1.  To  develop  recommendations  for 
guidePines  on  the  efficiency  and  quality 


AADA  No. 


61-651 


Penicillin  V  Pota 
(mg) ,.... 


n  furnishing  nutrition  services 
jrovided  under  Title  III,  Part  C  of  the 
Dlder  Americans  Act; 

2.  To  assist  and  advise  the  Assistant 
Jecrefary  for  Aging  in  the  areas  of 
lutrition  and  aging,  nutrition  and 
lealth,  malnutrition,  nutrition  and 
lome  and  community-based  care, 
lunger,  food  security/insecurity,  food, 
:ommunity  nutrition  services, 
:ommunity  nutrition  services  delivery, 
)revention  and  intervention  strategies, 
ipecial  needs  of  minority  elderly.  Older 
\mericans  Act  nutrition  services, 
lutrition  policy  and  other  matters  in 
hese  areas  which  affect  older 
ndividuals; 

3.  To  assist  and  advise  the  Assistant 
Jecretary  for  Aging  regarding  the  Older 
Americans  Act; 

4.  To  provide  a  public  forum  for 
isciission  of  concerns  regarding 
utrition  and  the  elderly; 

5.  To  provide  a  structure  for 
ommunication  and  cooperation 
letween  the  Assistant  Secretary  for 
^ging  and  organizations  with  an  interest 
n  nutrition  and  aging. 

The  Administration  on  Aging  is 
urrently  seeking  the  authority  to 
stablish  the  proposed  Administration 
n  Aging  National  Nutrition  Advisory 
louncil.  Nominations  are  being  sought 
rior  to  the  establishment  of  the 
administration  on  Aging  National 
iutrition  Advisory  Council  in  order  to 
xpedite  the  process  of  selecting 
lembers. 

Iriteria  for  Members 

Persons  nominated  for  membership 
1  the  proposed  Administration  on 
.ging  National  Nutrition  Advisory 
( louncil  shall  have  knowledge,  expertise 
nd  experience  in  one  or  more  of  the 
allowing  areas:  Nutrition,  nutrition  and 
ging,  malnutrition,  nutrition  and  home 
nd  community-based  care,  hunger, 
jod  security/insecurity,  food 
ommunity  nutrition  services, 
(immunity  nutrition  services  delivery, 
.  revehtion  and  intervention  strategies, 
s  aecial  needs  of  minority  elderly.  Older 
J  mericans  Act  nutrition  services 

utrition  policy  and  other  matters  in 
t  lese  areas  which  affect  older 
idividuals. 


n 


1  1 


."f  omination  Procedures 

Any  interested  person  may  nominate 
qualified  person  for  membership.  A 


nomination  form  is  available  from  the 
Jean  L.  Lloyd. 

The  Administration  on  Aging  has  a   » 
special  interest  in  assuring  that  older 
persons,  older  women,  minority  groups, 
and  the  physically  disabled  are 
adequately  represented  on  the  advisi)rv 
committee  and  therefore  extends     , 
particular  encouragement  to 
nominations  for  qualified  older  persons, 
older  women,  members  of  minority 
groups  and  those  with  physical 
disabilities. 

This  notice  is  issued  under  the 
Federal  Advisory  Committees  Act  (5 
U.S.C.  Appendix  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  October  13, 1994. 
Fernando  M.  Torres-Gil, 

Assistant  Secretary  for  Aging. 

|FR  Doc.  94-25822  Filed  10-18-94;  8  4.5  am] 

BILLING  CODE  4150-04-M 


Food  and  Drug  Administration 

[Docket  No.  94N-0368] 

The  Upjohn  Co.,  et  al.;  Withdrawal  of 
Approval  of  Seven  Abbreviated 
Antibiotic  Applications 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
a'pproval  of  seven  abbreviated  antibiotic 
applications  (AADA's).  The  holders  of 
the  AADA's  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  thai  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  November  18.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Lola 
E.  Batson,  Center  for  Drug  Evaluation 
and  Research  (HFD-360),  Food  and 
Drug  Administration,  7500  Standish  Fl.. 
Rockville,  MD  20855,  301-594-1038. 
SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  AADA's  listed  in  the  fable 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 


Drug 


Applicant 


Slum  Tablets,  U.S.P.,  500  milligrams 


Ttie  Upjohn  Co.,  7000  Portage  Rd,  Kalamazoo,  Ml 
499001-0199. 
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AADA  No. 


61-656 
61-838 

62-158 

62-440 
62-558 
62-799 


Drug Applicant 

Penicillin  V  Potassium  for  Oral  Solution,  U.S.P.,  125 

mg'5  milliliters  (mL)  and  250  mg/5  mL Do.    " 

Penicillin  G  Potassium(nonsterile  txjlk,  technical 
9'^'^) SmithKline  Beecham  Pharmaceuticals,  Four  Falls  Cor- 
porate Center,  Rt.  23  and  Woodmont  Ave.,  P.O 
Box  1510.  King  of  Prussia,  PA  19406. 
Bacitracin  Ophthalmic;  Ointment,  U.S.P.,  500  units.' 

Q^^'"  <9) Pharmaderm,  Division  of  Attana  Inc.,  60  Baylis  Rd 

Melville,  NY  11747. 
Gentamicin  Sulfate  Ophthalmic  Solution.  U.S.P.,  0.3%      Pharmafair,  inc..  1 10  Kennedy  Dr    Hauppauge  NY 

11788. 
Erythromycin  Ethylsuccinate  Oral  Suspension,  U.S.P.. 

400  mg'5  mL Do. 

Bacitracin  Ointment,  U.S.P..  500  uniis'g  ,^„.;^^ Combe  Inc.,  1101  Westchester  Ave.  White  Plains  NY 

10604-3597. 


Therefore,  under  section  505(c)  of  the  [Docket  No.  94N-0369]  approval  of  the  applications  be 

Federal  Food,  Drug,  and  Cosmetic  Act  withdrawn 

(21  U.S.C.  355(e))  and  under  authority    ■  King  Pharmaceuticals.  Inc.,  etal.;  pfcfctivf  oatp- N:nv«mK«r  m  iqg, 

delegated  to  the  Director,  Center  for  "  Withdrawal  of  Approval  Of  27  p^p  PuRTH^plNroBMr^^^^  , 

Drug  Evaluation  and  Research  (21  CFR  Abbreviated  New  Drug  App,ica«ons  ^E"Ba?srcrt:?rrgSat-- n°'^ 

^bovt  I'dTn  amen^en?s  and '^  *G^'^<^^=  ^-^  and  Drug  Administration.  -^  Research  (HFD^360).  Food  and 

aDo\e.  anaanamenamentsand  &  Drug  Administration,  7500  Standish  PL. 

supplements  thereto,  is  hereby  Rockville.  MD  20855,  301-594-1038 

withdrawn,  effective  on  November  18.  ACTION:  NoUce. SUPPLEMENTARY  INFORMATION:  The 

■*■  holders  of  the  ANDA's  listed  in  the  table 

Dated:  October  4. 1994.  SUMMARY:  The  Food  and  Drug  in  this  document  have  informed  FDA 

Janet  Woodcock.  Administration  (FDA)  is  withdrawing         that  these  drug  products  are  no  longer 

D,recror.  Center  for  Drug  E.aluat.on  and  IITc^IoL^Ia^^^  """fuT"^  ""'^  ^'"1  ^^rT'^"^  ?''  ^^"^ 

Research  applications  (ANUA  s).  The  holders  of        withdraw  approval  of  the  applications 

IFR  Doc  94-25908  Filpd  10-1II-Q4  R  4=;  »mi      *^®  ANDA's  notified  the  agency  in  The  applicants  have  also,  bv  their 

IFR  Doc.  94-2O908  Filed  10-16-94.  8.4d  ami      ,,.ri,ing  that  the  drug  products  were  no        request,  waived  their  opportunity  for  a 
BILLING  CODE  416O-01-F  longer  marketed  and  requested  that  the       hearing. 

^NDA  No. ^ Drug Applicant 

70-106  Metoctopramide  Tablets.  U.S.P.,  10  milligrams  (mg)  King  Pharmaceuticals.  Inc..  501  Fifth  St  Bristol  TN 

37620. 
70-484  Betamethasone  Valerate  Lotion.  U.S.P..  0.1% Pharmafair,  Inc.,  110  Kennedy  Or .  Hauppauge  NY 

11788. 
72-817  Albuterol  Tablets,  U.S.P.,  2  mg Warner  Chilcott  Laboratories,  201  Tabor  Rd.  Morns 

Plains.  NJ  07950. 
72-818  Albuterol  Tablets.  U.S.P..  4  mg Do. 

80-635  Diphenhydramine  Hydrochloride  Capsules,  U.S.P.,  50  mg  Roxane  Laboratories.  Inc.,  P.O.  Box  16532  Colombus 

OH  43216-6532. 

80-731  Cortisone  Acetate  Tablets.  U.S.P.,  25  mg Inwood  Laboratories.  Inc..  300  Prospect  St    Inwood  NY 

11896. 

80-732  Hydrocortisone  Tablets,  U.S. P..  20  mg Do. 

80-932  Propylthiouracil  Tablets,  U.S.P..  50  mg Danbury  Pharmacal.  Inc..  131  West  St    Oanbury  CT 

06810. 

85-902  Homatropine  Methylbromide  Tablets,  U.S.P.,  10  mg  LemTHDn  Co..  550  Cathill  Rd..  Sellersville  PA  18^60 

86-610  Amitriptyline  Hydrochloride  Tablets.  U.S.P.,  10  mg  , Do. 

86-853  Amitriptyline  Hydrochloride  Tablets,  U.S. P.,  150  mg Do 

86-854  Amitriptyline  Hydrochloride  Tablets.  U.S. P.,  100  mg Do. 

86-857  Amitriptyline  Hydrochloride  Tablets.  U.S.P. .  50  mg Do. 

86-859  Amitriptyline  Hydrochloride  Tablets,  U.S.P..  25  mg Do. 

86-860  Amitriptyline  Hydrochloride  Tablets.  U.S.P.,  75  nig Do. 

87-838  •  Hydroco.tisone  Cream.  U.S.P..  1% Pharmafair.  Inc. 

88-1 50  Cyclopentolate  Hydrochloride  Ophthalmic  Solution. 

U.S.P.,  1%  Do. 

88^274  Tropicamide  Ophthalmic  Solution,  U.S.P.,  0.5%  Do. 

88-433                 Dexamethasone  Sodium  Phosphate  Ophthalmic,  Solu- 
tion, U.S.P.,  0.1%  Do 

88-560  Hydralazine  Hydrochloride  Tablets,  U.S.P .'. Amide  Pharmaceutical.  Inc..  101  East  IVIain  St    Uttle 

Falls.  NJ  07424. 

88-643  Cyclopentolate  Hydrochloride  Ophthalmic  Solution, 

U.S.P.,  0.5%  Pharmafair,  Inc. 

88-649  Hydralazine  Hydrochloride  Tablets.  U.S.P AmkJe  Pharmaceutical.  Inc. 

88-713  Hydroxyzine  Panxjate  Capsules.  U.S.P..  25  mg  .._ Lemmon  Co 
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ANDA  No. 


8&-7A6 
88-947 
89-115 

69-360 


Theophylline  Symp.  15( 


Sulfacetamide  Sodium 
Ophthalmic  Solution 

ButaitMtal,  Acetaminoph 
U.S.P..  50  mg/325 


Hydrocodone  Bitartrate 
U.S.P.,  5  mg/500  mg 


mg,'i5  milliliters  Marion  Merrell  Dow,  Inc..  P.O.  Box  9627,  Kansas  at\' 

MO  64134-0627. 
0%  with  HydroxyethylceUuiose 

~ Pharmafair.  Inc. 

n,  and  Caffeine  Capsules. 

"Tg Kret»  and  Associates,  P.C.,  For  US.  Phamaceutical 

Corp..  2401-C  Mellon  Ct.,  Decatur,  GA  30035. 
trxj  Acetaminophen  Capsules, 

-•• ■ Central  Pharmaceuticals,  Inc.,  120  East  Third  St.,  P.O 

Box  328,  Seymour,  IN  47274-0328. 


ml40 


Then-fore,  under  suttiun  505(e)  of  the 
Federal  Food. Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5,82),  approval  of  the  ANDA's  listed 
above,  and  all  amenthnents  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  Novenibor  18, 
1994. 

Datfd:  Ortober  4, 1994. 
lanet  Wotidcock, 

DireclOT.  Center  for  Drug  Evoltiolion  nnd 
Research. 

|FR  Dot..  94-2.SW9  Filed  10-lB-<»-1;  8:45  am) 
BILUNG  eOOE  4t«>-«1-F 


National  institutes  of  Heaitti 

National  Cancer  Institute;  Opportunity 
lor  a  Cooperative  Research  Agreement 
(CRADA)  for  tfie  Scientific  and 
Commercial  Development  of 
Monoclonal  Antibodies  to  a  Tumor- 
Specific  Growth  Factor  for  the 
Diagnosis  and  Prognosis  of 
Premalignant  Lesions  and  Cancer  ' 

AGENCY:  National  Institutes  of  Health, 

FHS.  DHHS. 

ACTION:  Readvertisenient. 


SUMMARY:  This  is  a  readvertisement  of  a 
notice  which  originally  appeared  in  the 
Federal  Register  on  Aagust  16.  1994  (FR 
59  42061-42062).  Two  changes  are 
incorporated:  The  date  for  receipt  of 
proposals  has  been  extended  and  Item  8 
under  "The  role  of  the  successful 
corporate  partner  *  *  **' has  been 
modified.  The  complete,  revised  fe.xt 
reads  as  follows: 

The  National  Cancer  Institute  (NCI) 
seeks  a  pharmaceutical  or  biotechnology 
company  that  can  effectively  pursue  the 
scientific  and  commercial  generation 
and  development  of  a  panel  of 
monoclonal  antibodies  against  an 
epidermal  growth  factor  (EGF)-related 
peptide,  cripto-1  (CR-1).  The  project  is 
of  scientific  importance  because  CR-1  is 
a  protein  that  exhibits  structural 
homology  to  the  EGF/transforming 
growth  factor  tt  (TGFa)  gene  family 
peptides.  As  such,  CR-1  might  fimction 


Dmg 


Applicant 


a!  a  grovirth  factor  or  growth  inhibitor. 
T  lerefore,  CR-1  may  be  important  as  an 
ai  tocrine  or  paracrine  modulator  in 
SI  ch  processes  as  tumor  cell  growth, 
w  )und  repair,  neovascularization,  and 
ir  lammation. 

^JCI  has  successfully  isolated  and 
cl  )ned  the  gene  that  encodes  CR-1,  an 
El  ;F-related  peptide  growth  factor  that 
d(  es  not  function  through  the  EGF 
re  :eptor.  The  NCI  has  also  obtained  a 
ra  )bit  anti-peptide  polyclonal  antibody 
th  It  can  detect  the  expression  of  CR-1 
in  formalin-fixed,  paraffin-embedded 
hi  man  tissue  sections.  CR-1  has  been 
si  awn  to  be  preferentially  and 
di  ferentJaHy  expressed  in  several     - 
di  Terent  human  premalignant  lesions 
ar  d  cancers.  The  selected  sponsor  will 
pi  rify  a  recombinant  CR-1  protein  and 
us  s  this  material  as  an  immunogen  to 
ge  lerate  anti-CR-1  monoclonal 
an  tibodies  for  use  in  the  diagnosis  and 
pi  jgnosis  of  human  cancers. 
AOORESSES:  Inquiries  and  proposals 
regarding  this  opportunity  should  be 
a(  dressed  to  either  Michael  Christini  or 
M  irk  Noel  (Tel  #  301-496-0477  Fax 
# ;  01-402-21 1 7),  Office  of  Technology 
Ch  velopment.  National  Cancer  Institute, 
Bl  ig.  31,  Room  4A49;NIH,  9000 
R<  ckville  Pike,  Bethesda,  MD  20892. 
0/  FES:  Proposals  must  be  received  at  the 
ah  3ve  address  by  November  18. 1994. 
SU  fPLEMENTARY  INFORMATION:  The  NCI  is 
se  'king  a  pharmaceutical  or 
bii  (technology  company  which,  after 
ol  taining  a  license  in  accordance  with 
th  t  requirements  of  the  regulations 
go  kerning  the  transfer  of  Govemment- 
d€  feloped  agents  (37  CFR  part  404),  can 
pi  rify  a  recombinant  CR-1  protein  for 
vv  lich  patents  are  pending  or  have  been 
is!  ued  and  to  utilize  this  purified 
rei  ombinant  CR-1  protein  as  an 
in  munogen  to  generate  a  panel  of 
mi  luse  monoclonal  antibodies.  The 
in:  munoreactive  CR-1  protein  has  been 
dti  ected  by  immunoperoxidase  staining 
us  ng  a  rabbit  anti-peptide  polyclonal 
a  -1  antibody  in  a  majority  of  human 
CO  on  cancers,  breast  cancers,  gastric 
ca  icers  and  pancreatic  cancers.  Little  or 
na  staining  was  detected  in 
sutTounding,  noninvolved  colon,  breast 


or  gastric  epithelial  cells.  In  addition,  a 
majority  of  premalignant  colonic 
adenomas,  breast  ductal  carcinomas  in 
situ  and  gastric  intestinal  metaplasia 
express  immunoreactive  CR-1. 

A  recombinant  CR-1  protein  has  been 
generated  using  a  yeast  expression 
vector  in  Pichia  pastoris  and  a  partially 
purified  protein  obtained.  This  protein 
as  well  as  synthetic,  refolded  peptides 
that  correspond  to  the  EGF-like  domain 
in  CR-1  are  mifogenic  for  human  breast 
cancer  cells  yet  fail  to  bind  to  the  EGF 
receptor  or  other  type  I  receptor  tyrosine 
kinases.  Expression  of  CR-1  antisensc 
mRNA  using  a  recombinant,  replication 
defective  retroviral  expression  vector  in 
colon  cancer  cells  that  expresses  CR-1 
inhibits  the  growth  of  these  cells  in  vivo 
in  nude  mice.  In  order  to  utilize  the 
diagnostic  and  therapeutic  potentials  of 
CR-1.  it  will  be  necessary  to  purify  a 
significant  amount  of  the  recombinant 
CR-1  protein  to  more  fully  define  its 
biological  properties  and  to  identify  the 
receptor  through  which  it  hinctions.  In 
addition,  mouse  monoclonal  antibodies 
against  the  purified  CR-1  recombinant 
protein  will  expedite  screening  studios 
for  CR-1  expression  in  other  human 
premalignant  lesions  and  cancers  and 
should  exhibit  more  specificity  and 
sensitivity  for  the  detection  of  CR-1  in 
tissues  by  immunocjiochemistry  (ICC) 
or  in  tissue  extracts  or  senim  samples  by 
EUSA. 

The  role  of  the  National  Cancer 
Institute,  the  Division  of  Cancer  BioIoRv. 
Diagnosis  and  Centers  includes: 

1.  NCI  will  provide  expression  vectors 
that  encode  CR-1  and  can  be  used  to 
produce  CR-1  in  E.  coli. 

2.  NCI  will  provide  expression  vei:tors 
that  encode  CR-1  in  yeast  Pichia 
pastoris  containing  several  milligrams 
ofrecombinant  CR-1  protein. 

3.  NCI  will  provide  a  rabbit 
polyclonal  anti-CR-1  antibody  for 
monitoring  CR-1  recovery  during  the 
purification  firom  the  yeast  conditioned 
medium. 

4.  NCI  will  assay  the  purified 
recombinant  CR-l  protein  for 
bioactivity. 

5.  NQ  will  screen  anti-CR-1 
moiHxrional  antibodies  for  reactivity  by 
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Western  blot  analysis  against  native  CR- 
1  protein  from  CR-1  positive  human 
embryonal  carcinoma  or  colon 
carcinoma  cells. 

The  role  of  the  successful  corporate 
partner  will  include: 

1.  Obtain  background  license  in 
appropriate  fields  of  use  to  the  relevant 
Government  patent  rights. 

2.  Purify-  to  homogeneity  30-50 
milligrams  of  CR-1  from  Pichia  pastoris 
conditioned  medium. 

3.  Provide  the  purified  recombinant 
CR-1  protein. 

4.  Utilize  the  purified  recombinant 
CR-1  protein  to  generate  mouse  anti- 
CR-1  monoclonal  antibodies. 

5.  Screen  anti-CR-1  monoclonal 
antibodies  for  specificity,  reactivity,  and 
sensitivity  toward  recombinant  CR-1 
protein. 

6.  Ascertain  whether  monoclonal  anti- 
CR-1  antibodies  can  detect  native  CR- 

1  protein  in  CR-1  positive  human 
colorectal  or  embryonal  carcinoma  cells 
by  radioimmunoprecipitation  analysis 
and  by  ELISA. 

7.  Determine  whether  anti-CR-1 
antibodies  can  be  used  for  ICC  on 
formalin-fixed,  paraffin  embedded 
tissues  known  for  CR-1  expression. 

8.  Provide  funds  to  support  associated 
CRADA-related  research  expenses 
including  supplies,  reagents,  travel,  and 
training.  Criteria  for  choosing  the 
collaborating  company  will  include: 

1.  Ability  to  obtain  background 
license  to  relevant  patent  rights. 

2.  Experience  in  producing  and 
purifj'ing  recombinant  proteins, 
particularly  growth  factors  or  cytokines. 

3.  Experience  in  generating  and 
screening  riionoclonal  antibodies. 

4.  Willingness  to  cooperate  with  the 
NCI  in  the  collection  and  evaluation  of 

data. 

5.  Willingness  to  cost  share  in 
laboratory  studies. 

6.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  the  use  of  human 
and  emimal  subjects,  and  human  tissue. 

7.  Provisions  for  equitable 
distribution  of  patent  rights  to  any 
inventions.  Generally  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  (1)  an  irrevocable, 
nonexclusive,  royalty-free  license  to  the 
Government  (when  a  company 
employee  is  the  sole  inventor)  or  (2)  an 
e.xclusive  or  nonexclusive  license  to  the 
company  on  terms  that  are  appropriate 
(when  the  Government  employee  is  the 
sole  inventor). 


Dated:  Octber  13, 1994. 

Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer. 

|FR  Doc.  94-25922  Filed  10-18-94;  8:45  am] 

BILUNG  CODE  414(M>1-P 


Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 

meeting. 

Same  of  Committee:  Genome  Research 
Review  Committee. 

Dote.  November  17,  1994. 

Time:  8:30  a.m.  to  adjournment. 

Place:  Hyatt  Regency  Hotel.  Bethesda. 
Marj'land. 

Contact  Person:  Ms.  Linda  Engel.  Chief. 
Office  of  Scientific  Review.  National  Center 
for  Human  Genome  Research,  National 
Institutes  of  Health.  Building  38 A.  Room  604. 
Bethesda,  Maryland  20892.  (301)  402-0838. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications  and/or  contract  proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  applications,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172.  Human  Genome 
Research) 

Dated:  October  12.  1994. 
Susan  K.  Feidman, 
Committee  Management  Officer.  \'IH 
(FR  Doc.  94-25929  Filed  10-18-94;  8:45  ami 
BILUNG  CODE  414(M)1-M 


National  Institute  on  Aging;  Notice  of 
Meeting  of  tne  Board  of  Scientific 
Counselors 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  National 
Institute  on  Aging  (NIA).  November  29- 
30. 1994.  to  be  held  at  the  National 
Institutes  of  Health,  Building  31, 
Conference  Room  10,  Bethesda, 
Marjland.  The  meeting  will  be  open  to 
the  public  from  9:30  a.m.  imtil  12:30 
p.m.;  and  again  from  1:30  imtil  4:30 
p.m.  on  Tuesday,  November  29.  On 
Wednesday,  November  30,  the  meeting 
will  be  open  from  9:00  a.m.  until  12:30 
p.m.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 


November  29  from  8:30  to  9:30  a.m., 
from  12:30  to  1:30  p.m.  and  again  from 
4:30  until  recess.  On  November  30,  the 
meeting  will  be  closed  from  8:30  to  9:00 
a.m.  and  again  from  12:30  p.m.  until 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  National 
Institute  on  Aging,  NIH,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  of  clearly  unwarranted 
invasion  of  personal  privacv. 

Ms.  June  McCann,  Committee 
Management  Officer,  NIA,  Gateway 
Building,  Room  2C218,  National 
Institutes  of  Health.  Bethesda,  Mar\land 
20892.  (301/496-9322).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  George  R.  Martin.  Scientific 
Director,  NIA,  Gerontology  Research 
Center.  4940  Eastern  Avenue.  Baltimore. 
Maryland  21224.  will  furnish 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Director  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866.  Aging  Research. 
National  Institutes  of  Health) 

Dated:  October  12, 1994 
Susan  K.  Feidman. 

Committee  Management  Officer.  \'IH. 

[FR  Doc.  94-25297  Filed  10-18-94:  8:45  ami 
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National  Cancer  Institute;  Notice  of 
Meeting  of  the  Ad  Hoc  Working  Group 
on  NCI  Structural  Organization, 
National  Cancer  Advisory  Board 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
Ad  Hoc  Working  Group  on  NCI 
Structural  Organization,  National 
Cancer  Advisory  Board,  October  27. 
1994.  at  the  Bethesda  Marriott.  5151 
Pooks  Hill  Road,  Bethesda.  MD.  The 
meeting  will  be  open  to  the  public  from 
9  am  to  12  noon.  Discussions  will 
address  the  working  group's  format  and 
a  review  of  the  organizational  history 
and  methods  of  evaluation  of  the  NCI 
intramural  program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c){6)  of  Title  5  U.S. 
Code,  this  meeting  will  be  closed  to  the 
public  on  October  27  for  review, 
discussion,  evaluation  of  individual 
staff  areas.  The  discussions  could  reveal 
personal  information  concerning 


52798  F^derd  Raster'/  Vo  ..^9.  No.  201  V  Wedn«»day,  October  19.  1994  /  Nbtfces 


individuals  associated  iwlth  these  areas, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  persona]  privacy. 

Ms.  Carole  Prank,  Committee 
Management  Specialist,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Executive  Plaza  North.  Room  630E, 
9000  Rockville  Pike,  Bethesda, 
Maryland  20892  (301/496-5708),  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Subcommittee  members 
upon  request. 

Dr.  Marvin  R.  Kalt,  Executive 
Secretary,  National  Cancer  Advisory 
Board,  National  Cancer  Institute, 
National  Institutes  of  Health.  Executive 
Plaza  North,  Room  660,  Bethesda, 
Maryland  20892  (301/496-4128),  will 
furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Marvin  R.  Kalt  on  (301/496- 
4128)  in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

Dated:  October  12. 1994. 
Susan  K.  Fddman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-25933  Filed  10-18-94;  8:45  am] 
BILLING  COOe  4140-01-M 


Office  of  the  Oirecton  Notice  of 
Meeting  of  the  Women's  Health 
Initiative  Program  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Women's  Health  Initiative  Program 
Advis.iry  Committee  (WHIPAC).  Office 
of  the  Director,  November  1, 1994  from 
8  a.m.  to  5  p.m.  The  meeting  will  be 
held  in  Building  3lC,  Conference  Room 
6.  9000  Rockville  Pike.  Bethesda. 
Maryland  20892  and  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available. 

The  purpose  of  the  meeting  is  to 
review  the  status  and  progress  in  the 
planning  and  conduct  of  the  Women's 
Health  Initiative  (WHl),  and  to  advise 
the  Director,  NIH.  on  the  comprehensive 
plan  of  prevention  studies  in  the  WHI. 
These  will  also  be  a  panel  discussion  on 
clinical  trials,  coronary  heart  disease, 
dietary  interventions  and  calcium/ 
vitamin  D. 

Dr.  Loretta  P.  Finnegan,  Director, 
Women's  Health  Initiative.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301-402-2900)  will  provide  a 
summary  of  the  meeting,  a  roster  of 


( ommittee  members,  and  substantive 
irogram  information,  upon  request, 
ndividuals  who  plan  to  attend  and 
eed  special  assistance,  such  as  sign 
fenguage  interpretation  or  other 
I  easonable  accommodations,  should 
<  ontact  Mrs.  Nancy  Morris  301-402- 
900  in  advance  of  the  meeting. 
This  notice  is  being  pubhshed  less 
t  lan  15  days  prior  to  the  meeting  due 
1 3  the  difficulty  of  coordinating  the 
a  ttendance  of  members  because  of 
( onflicting  schedules. 

Dated:  October  12, 1994. 
^an  K.  Feldman, 
i  bmmittee  Management  Officer,  NIH. 
R  Doc.  94-25924  Filed  10-18-94;  8:45  am] 

dLUNG  CODE  4140-01-M 


t  atidnat  Institute  on  Deafness  and 
( ther  Communication  Disorders; 
if  otice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
f  ederal  Advisory  Committee  Act,  as 
a  Tiended  (5  U.S.C.  Appendix  2),  notice 
ii  hereby  given  of  the  following 
r  leeting: 

Name  of  Committee:  National  Institute  on 
r  ea&iess  and  Other  Communication 

I  isorders  Special  Empiiasis  Panel. 
Date:  November  1, 1994. 
Time:  8  a.m.  to  5  p.m. 
Place:  Befiiesda  Marriott,  5151  PookfHiil 

I^ad,  Betltesda,  MD. 

Contact  Person:  Mary  Nekola,  Ph.D., 
S  :ientific  Review  Adminisfrator,  NIH, 
h  IDCD,  EPS  Suite  400C,  6120  Executive 
H  julevard,  MSC  7180,  Beliiesda,  MD  20892- 
7  180,  301/496-8683. 

Purpose/Agenda:  To  review  and  evaluate 
S  nail  Grant  applications. 

The  meeting  will  be  closed  in  accordance 

ifh  the  provisions  set  forth  in  sec. 
5  i2b{c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
A  pplications  and/or  proposals  and  the 
d  scussions  could  reveal  confidential  trade 
s(  crets  or  commercial  property  such  as 
p  itentable  material  and  personal  information 
c(  ncerning  individuals  associated  with  the 
a]  plications  and/or  proposals,  the  disclosure 
o  which  would  constitute  a  clearly 
u  uvarranted  invasion  of  personal  privacy. 
((  atalog  of  Federal  Domestic  Assistance 
P  ogram  No.  93.173  Biological  Research 
R  ilalt-d  to  Deafness  and  Communis  ation 
IJ  sordurs) 

Datud:  October  12. 1904. 
S  isan  K.  Feldman, 
C  bmmittee  Management  Officer.  KIH. 

II  R  Doc.  94-25926  Filed  10-18-94;  8:45  am) 
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^  itional  Institute  of  Diat)etes  and 

C  gestive  and  Kidney  Diseases;  Closed 

^  setings 

Pursuant  to  Section  10(d)  of  the 
F  ideral  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases; 
Special  Grants  Review  Committee, 
Subconunittee  B. 

Dates:  October  27-28, 1994. 

Time:  October  27,  8:00  a.m.-5  p.m.. 
October  28,  8:00  a.m.-adjoununent. 

Place:  Embassy  Suites  Hotel.  4300  Military 
Road,  Washington,  D.C.  20015 

Contact  Person:  Michael  W.  Edwards-, 
Ph.D.,  VVestwood  Building,  Room  607, 
National  institutes  of  Health,  Bethesda, 
Maryland  20892,  Phone:  301-594-9300. 

Purpose/Agenda:lo  review  and  evaluate 
research  grant  applications. 

Name  of  Committee:  National  Institute  of 
Dialxjtes  and  Digestive  and  Kidney  Diseases; 
Special  Grants  Review  Committee, 
Subcommittee  C. 

Dates:  November  3-4, 1994. 

Time:  November  3, 8:00  a.m.-5  p.m., 
November  4,  8:00  a.m.-adjoumment. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase,  Maryland 
20815. 

Contact  Person:  Daniel  Matsumoto, 
Westwood  Building,  Room  604.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  Phone:  301-594-7587. 

Purpose/Agenda;  To  review  and  evaluate 
research  grant  applications. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases; 
Special  Grants  Review  Committee. 
Subcommittee  D. 

Date:  November  3-4, 1994. 

Time:  November  3,  8:00  a.m. -5  p.m., 
Noveml)er  4,  8:00  a.m.-adjoumment. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

Contact  Person:  Ann  A.  Hagan,  Westwood 
Building,  Room  604,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  Phonp; 
301-594-7575. 

Purpose/Agenda:  To  review  and  evaluate 
research  grant  applications. 

The  meetings  will  be  closed  in  accord.ini* 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patent.nble 
material,  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than  15 
d.'jys  prior  to  the  meeting  due  to  the  difllculty 
of  coordinating  the  attendance  of  raembt^rs 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrin.' 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  Nation.il  Institutes 
ofHoahh.) 
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Dated:  October  12, 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-25930  Filed  10-18-94;  8:45  ami 

BILLING  COOE  4140-01-M 


National  Institute  of  Neurological 
Disorders  and  Stroke;  Closed  Meeting, 
Board  of  Scientific  Counselors 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5,  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Board  of  S<;ienf  iFic 
Counselors,  National  Institute  of 
Neurological  Disorders^nd  Stroke. 

Dotes:  November  3-4, 1994. 

Time:  November  3,10  a.m.-5  p.m. 

Place:  Medical  Board  Room,  Bide.  10,  Rm. 
2C116. 

Tinje;  November  4, 9  a-m.-adjouTDraent. 

Place:  Bldg.  10,  Rm.  5S235. 

Contact  Person:  Harold  Gainer,  Ph.D.. 
Acting  Director,  Division  of  Intramural 
Research,  NINDS,  Building  10,  Room  5N214, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,(301)496-1297. 

Agenda:  To  review  and  evaluate  individual 
programs  and  projects  conducted  by  the 
NINDS. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec 
552b(c)(6),  THle  5,  U.S.C  The  programs  and 
discussions  include  consideration  of 
personnel  qualiRcations  and  performances, 
the  competence  of  individual  investigators 
and  similar  items,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
(C&talog  of  Federal  Domestic  .^ssi!nan^« 
■  Program  No.  13.853,  Clinical  Basis  Resaani; 
No.  13.854,  Biological  Basis  Research. 
National  Institutes  of  Health,  HHS). 

Dated:  October  12. 1994. 
Susan  K.  Fetdman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-25928  Filed  10-18-94;  8:45  ain| 
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Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Art,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Piirpose/Agendo:To  review  individii.'il 
gi.i.il  applications. 

Name  o/ SEP.  Chemistry  and  Rcliil.-d 
.Scieni  PS. 

Dote:  October  27.  1994. 

7VjjJ(;:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Ed  Copeland,  .Scientific 
Review  Administrator,  5333  Westburd  Ave.. 


Room  322,  Bethesda,  MD  20892,  (301)  594- 
7154. 

Nanw  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  3, 1994. 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
A27,  Telephone  Conference. 

Contact  Person:  Dr.  Calbert  Laing, 
Scientific  Review  Admin  ,  5333  Westbard 
Ave..  Room  A27,  Bethesda.  MD  20892,  (301) 
594-7190. 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  9, 1994. 

rjn7e:a:30a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  )errold  Fried,  Scientific 
Review  Admin.,  5333  Westbard  Ave.,  Room 
355B,  Bethesda.  MD  20892,  (301 )  594-7261. 

Purpose/ Agenda:  To  ruview  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciptinary  .S(  iences. 

Z>ofe:  November  6-8, 1994. 

Time:  7:00  p.na.  m^- 

Place:  River  Inn,  Washiagion.  DC 

Contact  Person:  Dr.  Richard  Panniers. 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  2A17,  Bethesda.  MD  20892,  (.301) 
594-7348. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  17-18,  W94. 

Tinw:  8:00  a.m. 

Place:  McLean  Hilton,  Tysons  Comer,  VA. 

Contact  Person:  Dr.  Eileen  Bradley, 
Scientiftc  Review  Admin.,  5333  Westbard 
Ave..  Room  2A10,  Bethesda,  MD  20892.  (301) 
594-7188. 

The  meetings  will  be  closed  in  a«  cordanc* 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  Title  5.  IJ.S.C 
Applications  and/or  proposals  and  the 
diiicussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patenuble  and  personal  inibrroation 
co.^ceming  individuals  associated  with  the 
applications  and/or  proposals,  the  dis«,losure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privai;y. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333. 93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.87H, 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  October  12,  1994. 
Susan  K.  Feldman, 
CommittiHT  Management  Offirtr,  NIH. 
IFR  Doc.  94-25932  FiW  10-18-94.  8:45  am) 
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Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Resiiarch  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpo<te/Agenda:To  review  individual 
grant  applications. 

Nnmff  o/5£P:  Clinical  .Srienees. 


Date:  October  26, 1994. 

Time:  2:00  p.m. 

Place:  NIH  Westwood  Building,  Room 
21 9B.  Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  219B,  Bethesda,  MD 
20892,  (.301)  594-7287. 

Name  of  SEP:  Biological  and  Physioiot^iciil 
Sciences. 

Date:  Oilohier  27, 1994. 

Time:  2fl0  p.m. 

Place:  NIH  Westwood  Building,  Room 
233B,  TeleplKJne  Conference. 

Contact  Person.  Dr.  Ramesh  Nayak, 
Scientific  Review  Admin.,  5333  Westbord 
Ave.,  Room  233B,  Bethesda,  MD  20892,  |301) 
594-7169. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote:  October  28, 1994. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Betty  Hayden, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  A25,  Bethesda,  MD  20892,  (301) 
594-7310. 

Name  of  SEP:  Biological  and  Pbysiolouical 
Sciences. 

Date:  Oclober  31 ,  1994. 

Time:  9«)  a.m. 

Place:  Holiday  Inn,  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Abubakar  Shaikh, 
Scientific  Review  Admin.,  5333  WestbaM 
Ave..  Room  218A,  Bethesda.  MD  20892, 1301) 
594-7368. 

Name  of  SEP:  Microbiologi(.al  and 
Immunological  Sciences. 

Dote:  November  1, 1994. 

Time.  1.00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
A 10.  Telephone  Conference. 

Contact  Person:  Dr.  Gil  Meier.  Scientific 
Review  Administrator,  5333  Westbard  Ave.. 
Room  AlO,  Bethesila,  MD  2U892.  (301)  594- 
7118. 

.Vojjie  of  SEP:  Mtcrobiulogical  and 
Immunological  Sciences. 

Date:  November  2. 1994. 

Time:  1 :00  p.m. 

Place:  NIH.  Westwood  Building.  Rcwm 
AlO,  Telephone  Conference. 

Contaact  Person:  Dr.  Gil  Meier,  ScioiUiru. 
Review  Administrator,  5333  Westbard  Aw;., 
Room  .Mo.  Bethesda,  MD  20892,  (301)  594-^ 
7118. 

Name  of  SEP:  .Microbiological  and 
Immunologic  al  Sciences. 

Do/«':  November  3, 1994. 

Time:  1  p.m. 

Place:  .\!H,  W.«stwood  Building.  Room 
A 10.  Telephone  Conference. 

Contact  Person:  Dr.  Gil  Meier,  Saeniifii; 
Review  Adminislraior,  5333  Westbard  Av<'  , 
Room  .MO.  Bethesd.1.  MD  20892,  (301)  .^94- 

"ns. 

Name  of  SEP:  Microbioln^nal  and 
Immii?K>logical  S«  iences. 

Dale:  Noveintx^r  4.  1994. 
•     Time:  1  p.m: 

Place:  NIH.  Westwood  Buildi.ig.  Rmjiu 
A27,  Telephone  Conference. 

Contact  Person:  Dr.  Calbert  Laing. 
.Sfientific  Review  Administrator,  5333 
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VVestbard  Ave.,  Room  A27,  Bethesda.  MD 
20892.  (301)  594-7190. 

Name  of  SEP:  Clinical  Scieaces. 

Date:  November  9. 1994. 

Time:  1  p.m. 

Place:  NIH,  Westwood  Building.  Room 
348.  Telephone  Conference. 

Contact  Person:  Dr.  Sooja  Kim.  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  348.  Bethesda.  MD  20892.  (301)  594- 
7174. 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  10, 1994. 

Time:  8:30  a.m. 

Place:  Marriott  Hotel.  Bethesda.  MD. 

Contact  Person:  Dr.  Harold  Davidson, 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  354A.  Bethesda,  MD  20892.  (301) 
594-7313. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

£tofe.  November  13. 1994. 

Time:  8:30  a.m. 

P/ace: The  Hilton,  Holi>'wood,  FL. 

Contact  Person:  Dr.  Joe  Marwah.  Scientific 
Review  Administrator,  5333  Westbard  Ave. 
Room  303,  Bethesda,  MD  20892,  (301)  594- 
7158. 

Name  of  SEP:  Multidisciplinary-  Sciences. 

Date:  November  14, 1994. 

Time.  8  a.m. 

Place:  Holiday  Inn,  Crystal  City.  VA. 

Contact  Person:  Dr.  Paul  Parakkal. 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  437,  Bethesda.  MD  20892.  (301) 
594-7258. 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research  program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Dates:  October  27-29. 

Time:  8  a.m. 

Place:  Holiday  Inn,  Bethesda.  MD. 

Contact  Person:  Dr.  Miriam  Behar. 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  2A11A.  Bethesda.  MD 
20892.  (301)  594-7376. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dofe;  November  4,  1994. 

Time:  1  p.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Gil  Meier.  Scientific 
Review  Administrator.  5333  VVestbard  Ave  . 
Room  AlO,  Bethesda.  MD  20892.  (301)  594- 
7118. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Ekite:  November  7.  1994. 

Time:  8:30  a.m. 

Place:  Crowne  Plaza,  Rockville,  MD 

Contact  Person:  Dr.  Harish  Chopra. 
Scientific  Review  Admin. .5333  Westbard 
Ave.Tloom  2A18A,  Bethesda.  MD  20892. 
(301)  584-7342. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Dofe:  November  14, 1994. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Bethesda.  MD. 

Contact  Person:  Dr.  Dharam  Dhindsa. 
Scientific  Review  Admin.,  5333  VVestbard 
Ave..  Room  2A15A,  Bethesda.  MD  20892. 
(301)  594-7683. 

Name  of  SEP:  Multidisciplinary  Sciences. 
,  Date:  November  18,  1994. 


Tffne:  8:30  p.m. 

PI  ice;  Crowne  Plaza.  Rockville.  MD. 
C(  ntact  Person:  Dr.  Harish  Chopra, 
Scieptific  Review  Admin..  5333  VVestbard 
Room  2A18A,  Bethesda.  KlD  20892. 
594-7342. 

meetings  will  be  closed  in  accordance 
the  provisions  set  forth  in  sec. 
c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
ications  and/or  proposals  and  the 
isctissions  could  reveal  confidential  trade 
or  commercial  property  such  as 
pate|itable  material  and  personal  information 
individuals  associated  with  the 
pp|cations  and/or  proposals,  the  disclosure 

ich  would  constitute  a  clearly 
nwjarranted  invasion  of  personal  privacy, 
log  of  Federal  Domestic  Assistance 
ra  Nos  93  306,  93.333,  93.337,  93.393- 
,  93.837-93.844,  93.846-93.878, 
93.893.  National  Institutes  of  Health, 
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D  ted:  October  12.1994. 
Susi  n  K.  Feldman, 
Con  mittee  Management  Officer,  NIH. 
[FR  3oc.  94-25931  Filed  10-18-94;  8:45  ami 
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Divjsion  of  Research  Grants;  Notice  of 
Clo  >ed  Meetings 

P  irsuant  to  Section  10(d)  of  the 
Pet  3ral  Advisory  Committee  Act,  as 
am<  nded  (5  U.S.C.  Appendix  2),  notice 
is  h  jreby  given  of  the  following  Division 
of  F  esearch  Grants  Special  Emphasis 
Pan  sis  (SEPs)  meetings: 

P  irpc 


grai  t 
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D  ite: 
T  me: 
P  ace: 


ose/Agenda:  To  review  individual 
applications. 
N^ime  of  SEP:  Clinical  Sciences. 
;  November  1,  1994. 
:ll;00a.m. 
NIH.  Westwood  Building.  Room 
.  Telephone  Conference. 
CXintact  Person:  Dr.  Priscilla  Chen. 
ifiCReview  Administrator,  5333 
tbard  Ave.,  Room  219B,  Bethesda.  MD 
.  (301)  594-7315. 

Afcmeo/SEP;Chemistr>' and  Related    • 
Sell  noes. 
L  Ue: 


7  me: 
F  ace: 


C>, 


i(  nti 


:  November  8,  1994. 
4:00  p.m. 

NIH,  Westwood  Building.  Room 
3ia|\.  Telephone  Conference. 

ntact  Person:  Dr.  Alex  Liacouras. 
fie  Review  Administrator,  5333 
tbard  Ave..  Room  318A.  Bethesda.  MD 
208)2,(301)594-7264. 

I'Sfcme  of  SEP:  Clinical  Sciences. 
November  22, 1994. 
1:00  p.m. 

;  NIH,  Westwood  Building.  Room 
Telephone  Conference. 
•ntact  Person:  Dr.  Anthony  Chung, 
ntific  Review  Administrator,  5333 
tbard  Ave..  Room  353.  Bethesda.  MD 
208)2.(301)594-7338. 

A  ime  of  SEP:  Behavioral  and 

ei  rosciences. 

L  ite:  November  29.  1994. 

7  me:  8:30  a.m. 

f  ace:  Holiday  Inn.  Chevy  Chase.  MD. 


L  Ite: 
1  me: 
P  ace: 


Contact  Person:  Dr.  Lillian  Pubols, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  306 A,  Bethesda,  MD 
20892,  (301)  594-7325. 

Name  o/ SEP:  Clinical  Sciences. 

Date:  November  29, 1994. 

Time:  3:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
353.  Telephone  Conference. 

Contact  Person:  Dr.  Anthony  Chung. 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  353.  Bethesda.  MD 
20892.  (301)  594-7338. 

Name  o/ SEP.  Clinical  Sciences. 

Date:  December  1. 1994. 

Time:  9:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Richard  Peabody. 
Scientific  Review  Administrator,  53J3 
VVestbard  Ave.,  Room  434.  Bethesda.  MD 
20892.  (301)  594-7344. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Dates:  December  11-13, 1994. 

Time:  7:00  p.m. 

Place:  Jumer  Hotels,  Urbana,  IL. 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator,  5333  VVestbard  Ave., 
Room  2A11,  Bethesda.  MD  20892.  (301)  594- 
7276. 

Purpose/Agenda: To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  6, 1994. 

Time:  1:00  p.m. 

Place:  Rosslyn  VVestpark  Hotel.  Rosslyn, 
VA. 

Contact  Person:  Dr.  Lee  Rosen.  Scientific 
Review  Administrator.  5333  VVestbard  Ave.. 
Room  2A11B.  Bethesda.  MD  20892.  (301)' 
594-7276. 

■Name  of  SEP:  Behavorial  and 
Neurosciences. 

Dales:  November  10-11, 1994. 

Time:  8:30  a.m. 

Place:  Embassy  Suites,  Washington,  DC.     • 

Contact  Person:  Dr.  Teresa  Levitin. 
Scientific  Review  Admin..  5333  Westbard. 
Ave..  Room  303.  Bethesda.  MD  20892,  (301) 
594-7141. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  October  12, 1994. 
Susan  K.  Feidman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  94-25925  Filed  10-18-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

Designating  a  Segment  of  the  Ktannath 
River  a  Component  of  the  National 
Wild  and  Scenic  Rivers  System 

AGENCY:  Interior. 
ACTION:  Notice. 
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SUMMARY:  Pursuant  to  the  authority 
granted  the  Secretary  of  the  Interior  by 
section  2  of  the  Wild  and  Scenic  Rivers 
Act  (82  Stat.  906, 16  U.S.C.  1273),  and 
upon  proper  application  of  the  Governor 
of  the  State  of  Oregon,  an  11 -mile 
segment  of  the  Klamath  River  is  hereby 
designated  as  a  State-administered 
component  of  the  National  Wild  and 
Scenic  Rivers  System.  This  action  is 
based  on  the  designation  of  the  river  by 
the  Statc^  of  Oregon  and  the  protection 
offered  this  river  and  its  immediate 
environment  by  and  pursuant  to 
applicable  State  laws  and  n^ulations. 
FOR  FURTHER  WFORMATION  CONTACT:  Dan 
Haas,  National  Park  Service,  Pacific 
Nortliviest  Regional  Office,  909  First 
Avenue.  Seattle.  Washington  93104- 
1060.  tolpphone  (206)  220-4120. 
SUPPLEMENTARY  INFORMATION:  On  Apnl 
22,  1993,  Oregon  Governor  Barbara 
Roberts  petitioned  the  Secretary  of  the 
Interior  to  add  a  segment  of  the  Klamath 
River  to  the  National  Wild  a)id  Srenic 
Rivers  .System.  (See  Federal  Register  of 
March  4. 1994.  page  10423.)  Section 
2(a)(ii)  of  the  Wild  and  Scenic  Rivers 
Act  allows  a  governor  to  request  that 
rivers  already  protected  in  a  State 
System  be  included  in  the  Nation.il 
System.  In  her  application,  Governor 
Roberts  requested  that  the  1 1-mile  reach 
of  the  Klamath  River  from  the  J.C.  Boyle 
Powerhouse  (river  mile  220.3) 
dov.Ti.stream  to  the  Orogon-Califomia 
border  (river  mile  209.3)  be  protei:ted  as 
a  wild  and  scenic  river.  Pursu?nt  to 
section  2ia)(ii),  the  river  will  be 
nonaged  by  the  State  of  Oregon  at  no 
cost  to  the  Federal  Government  exrept 
for  those  lands  currently  managed  by 
iho  Bureau  of  Land  Management  (BLM). 

For  a  State-managed  river  to  be 
eligible  for  the  National  System,  three 
f  onditions  must  be  met:  (ij  Ihe  riv»r 
must  be  free- flowing  and  pos«5ess  at  least 
ojie  "outstandingly  remarkable"  natural, 
t:ultural  or  rc><:j^e3tion.il  value,  (2)  tJjc 
!  ivor  nvjst  be  part  of  a  State  system,  ar.d 
['■'>)  the  Slate  must  have  effective 
mechanisms  in  place  to  prolijct  ilie 
•  Milstandingly  r^markabie  <.alufts. 

The  responsibi'ity  for  making 
dot»>rrnin.'jtions  of  eligibility  has  bom 
delegated  to  the  National  Park  .Serv  ice 
(NPS).  The  NFS  Pacific  Northwest 
Region  conducted  a  .study  and 


environmental  assessment  with  the 
BLM  acting  as  a  cooperating  agency.  In 
Febniary  of  1994,  the  NPS  released  the 
Draft  Klamath  Wild  &  Scenic  River 
Eligibility  Report  and  Environmental 
Assessment  for  public  review  and 
comment.  A  period  for  public  comment 
on  the  report  was  provided  from  March 
4. 1994.  to  April  28. 1994.  The  draft 
report  was  finalized  based  on  comments 
received.  On  August  12  the  NPS 
published  in  the  Federal  Register  a 
notice  that  it  had  found  that  designation 
would  not  result  in  impacts 
significantly  affecting  the  qunlity  of  the 
environment  and  invited  public 
comment  through  September  9.  The 
notice  also  announced  that  the  river 
under  consideration  had  teen  found 
eligible  for  the  National  Wild  and 
Scenic  Rivers  System  and  the  State  of 
Oregon  had  met  the  criter;  j  for 
designation. 

This  action  is  taken  following  public 
involvement  and  consultation  with  the 
Departments  of  Agriculture,  Army, 
Energy  and  Transpprtation;  the  Federal 
Energy  Regulatory  Commission;  all 
Department  of  the  Interior  agencies:  the 
National  Marine  Fisheries  Service;  the 
States  of  Oregon  and  California;  the  U.S. 
Environmental  Protection  Agency;  and 
all  other  Federal  agencies  that  might 
have  an  interest. 

Basfjd  on  the  recommendations  of  the 
NPS  and  a  review  of  all  relevant 
jiocuments,  I  have  determined  that  the 
1 1  -mile  stretch  of  the  KJamath  River 
should  be  de:>ignated  as  a  State- 
administered  component  of  the  National 
Wild  and  Scenic  Rivers  System,  as 
provided  for  in  section  2(a)(ii)  of  the 
Wild  and  Scenic  Rivers  Art.  Notice  is 
hereby  given  that  effective  upon  this 
date,  tlie  segment  of  the  Klamath  River 
from  the  J.C.  Boyle  Powerhouse  to  the 
Oregon-California  border  is  approved 
for  inclusion  in  tlie  National  Wild  and 
.Scenic  Rivers  System  as  a  Natioiisi 
Sconic  River. 

Doi«d:  SHpttniber  22,  J 994. 
Bruce  Buhbitt, 
Snrn'liify  of  iho  Iiitcriur 
|FK  no<-  94-25917  Fn.-d  TO-IH  94;"»:45a!n| 

fc'.LlINQ  coot  43t»-70-P 


Bureau  of  Land  Management 

(MT-921-05-1320-01-P;  MTM  80697) 

.  Availability  of  Final  Environmental 
Impact  Statement  and  Request  for 
Comments  of  the  Fair  Market  Value 
and  Maximum  Economic  Recovery; 
Coal  Lease  Application  MTM  80697— 
Western  Energy  Company 

AGENCY:  Bureau  of  Land  Management. 
Inferior. 

ACTION:  Correction. 


SUMMARY:  In  notice  document  94-24840 
beginning  on  page  51205  in  the  issue  of 
Friday.  October  7, 1994,  make  the 
following  correction: 

On  page  51205.  in  the  third  colmnn 
in  the  twelfth  line  from  the  top,  the 
doscriplion  previously  published  in  the 
Federal  Rc^ster  was  T.  1  N.,  R.  39  W., 
P.M.M.  This  should  btj  changed  to  T.  1 
N.,R.39E..P.MM. 

Dated:  October  12. 1994. 
Larry  Hamilton, 
State  Director. 
IFR  Doc.  94-25824  Filed  1fr-l»-94;  8:45  a.^l| 
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Bureau  of  Reclamation 

Quarterly  Status  Report  of  Water 
Service  and  Repayment  Contract 

Negotiaticns 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
contractual  actions  that  are  new, 
modified,  discontinued  or  completed 
since  the  last  publication  of  this  notif« 
on  July  28. 1994.  The  May  6, 1994, 
notice  should  be  used  as  a  reference 
point  to  identify  changes.  The  number 
in  }*arenthesis  corresponds  to  the 
number  in  the  M.^^y  6,  19Q4,  notice.  This 
notice  is  one  means  in  which  the  public 
is  informed  about  contractual  actions  for 
capital  recovery  and  management  of 
project  resources  and  f.icilities. 
Additional  Bureau  of  Jteclamatiwi 
(Reclamation)  announcements  of 
irdividual  contract  actions  may  Ije 
published  in  Lhe  Federal  Register  and  in 
newspapers  .if  general  circulation  ir  the 
aroas  determined  by  Reclamation  tu  bo 
affoclcd  by  the  proposed  action.  ^ 

Anr.O'jiicf'.nK'nts  ni.iy  be  in  the  fonn  uf 
neu's  releases,  leg;^l  notices,  ofr.cial 
lcJ!or.s,  irierncrai-.-^ams,  or  «»ti»ef  lonurt  of 
WTitteii  material.  Meetings,  work:ihops. 
ar.d/'oi  hearings  may  &lso  be  u'-^d,  -is 
appropriate,  to  provide  local  publicity. 
The  public  p.3rticipation  procedures  do 
not  apply  to  proposed  contracts  for  s;ilt» 
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of  surplus  or  interim  irrigation  water  for 
a  term  of  1  year  or  less.  Either  of  the 
contracting  parties  may  invite  the  public 
to  observe  any  contract  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 

ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alonzo  Knapp,  Manager,  Reclamation 
l.aw.  Contracts,  and  Repayment  Office, 
Bureau  of  Reclamation,  P.O.  Box  25007. 
Denver,  Colorado  80225-0007; 
telephone  303-236-1061  extension  224. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954. 
Apr.  13, 1987,  Reclamation  will  publish 
notice  of  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations, 
published  in  47  FR  7763,  Feb.  22.  1982, 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is,  or  is  expected  to  be,  in  some 
stage  of  the  contract  negotiation  process 
in  1994.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  c(Hitract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one-of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation^  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

_     1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 

-parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
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ap  jropriate  regional  or  project  office  of 
Replamation. 

Written  correspondence  regarding 
pr|>posed  contracts  may  be  made 
av  tilable  to  the  general  public  pursuant 
to  he  terms  and  procedures  of  the 
Fr  ledom  of  Information  Act  (80  Stat. 
38  J),  as  amended. 

[.  Written  comments  on  a  proposed 
CO  itract  or  contract  action  must  be 
su  )mitted  to  the  appropriate  regional 
of  icials  at  the  locations  and  within  the 
tir  le  limits  set  forth  in  the  advance 
pu  ilic  notices. 

I.  All  written  comments  received  and 
te;  timony  presented  at  any  public 
he  irings  will  be  reviewed  and 
su  nmarized  by  the  appropriate  regional 
of  ice  for  use  by  the  contract  approving 
au  hority. 

Copies  of  specific  proposed 
cohtracts  may  be  obtained  firom  the 
ap  jropridte  regional  director  or  his 
de  iignated  public  contact  as  they 
be  :ome  available  for  review  and 
cojnment. 

In  the  event  modifications  are  made 
inlhe  form  of  a  proposed  contract,  the 
ap  jropriate  regional  director  shall 
de  ermine  whether  republication  of  the 
no  :ice  and/or  extension  of  the  comment 
pe  iod  is  necessary. 

actors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
hr  lited  to:  (i)  the  significance  of  the 
mi  dification,  and  (iiTthe  degree  of 
pi  jlic  interest  which  has  been 
ex  }ressed  over  the  course  of  the 
ne  jotiations.  As  a  minimum,  the 
re;  ional  director  shall  furnish  revised 
CO  itracts  to  all  parties  who  requested 
thi  contract  in  response  to  the  initial 
pi  jlic  notice. 

A(  ronym  Definitions  Used  Herein 
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Boulder  Canyon  Project 
Central  Arizona  Project 
Central  Utah  Project 
Central  Valley  Project 
Colorado  River  Storage  Project 
(D|cMC)    Drainage  and  Minor 
Construction 
Federal  Register 
Irrigation  and  Drainage  District 
Irrigation  District 
Municipal  and  Industrial 
Operation  and  Maintenance 
SMBP)    Pick-Sloan  Missouri  Basin 
Program 

(RfcB)    Rehabilitation  and  Betterment 
(S|lPA)    Small  Reclamation  Projects 

Act 
(\T|CUA)    Water  Conservation  and 

Utilization  Act 
(\1fD)    Water  District 

he  following  contract  actions  are 
eiftier  new,  modified,  or  completed  in 
th  !  Bureau  of  Reclamation  since  the 
M  ly  6. 1994  Federal  Register  notice. 


(CVP) 
(CJP) 
(C/P) 
(C  ?SP) 


(FO 

(II  O) 

(11) 

(N&I) 

(QpcM) 

(P 


Pacific  Northwest  Region 

Bureau  of  Reclamation,  1150  North 
Curtis  Road,  Boise,  Idaho  83706-1234, 
telephone  208-378-5346. 

1.  Contract  Action  Discontinued 

(1)  Cascade  Reservoir  Water  Users, 
Boise  Project,  Idaho:  Repayment 
contracts  for  irrigation  and  M&I  water: 
19,201  acre-feet  of  stored  water  in 
Cascade  Reservoir.  Storage  water  no 
longer  available  due  to  environmental 
considerations. 

2.  Contract  Action  Discontinued 

(6)  City  of  Cle  Elum.  Yakima  Project. 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2,200  acre-feet  (1.350  gallons  per 
minute)  annually  for  the  term  of  the 
contract.  Storage  water  no  longer 
available  due  to  environmental 
considerations. 

3.  Contract  Action  Discontinued 

(7)  Baker  Valley  ID.  Baker  Project. 
Oregon:  Irrigation  water  service  contract 
on  a  surplus  interruptible  basis  to  serve 
up  to  13,000  acres;  sale  of  excess 
capacity  in  Mason  Reservoir  (Phillips 
Lake)  for  the  term  of  the  contract.  No 
action  will  occur  in  next  quarter  and 
none  is  likely  to  occur  next  year. 

4.  Contract  Action  Modified 

(4)  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon:  Water 
service  contracts:  $8  per  acre-foot  per 
annum. 

5.  Contract  Action  Completed 

(19)  Willamette  Basin  water  users. 
Willamette  Basin  Project.  Oregon:  Add 
language  to  water  service  contract  to 
provide  for  periodic  reviews,  with 
adjustments  if  necessary  to  mitigate  for 
impacts  to  natural  resources.  This 
language  has  been  added  to  the  current 
form  of  contract. 

6.  Contract  Action  Completed  (i\'ot  on 
May  6.  1994  notice) 

Umatilla  Project  Irrigation  Districts. 
Oregon:  Temporary  contracts  with 
Hermiston.  Stanfield,  Westland.  and 
West  Extension  Irrigation  Districts  to 
provide  water  service  for  1994  to  lands 
lying  outside  of  their  boundaries. 
Temporary  contracts  were  not  executed 
for  1994  water  ser\'ice. 

Mid-Pacific  Region 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1898,  telephone  916-978-5030. 
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1.  New  Contract  Action 

Glide  WD,  CVP.  California: 
Assignment  of  Tehama  WD's  water 
service  contract  to  Glide  WD. 

2.  Contract  Action  Discontinued 

(11)  San  Luis  WD,  CVT.  California: 
Amendment  to  Contract  No.  14-06- 
200-7 7 73 A  to  include  assigned  lands 
and  allocated  share  of  CVP  water  supply 
to  San  Luis  WD  from  Romero  WD. 
Amendment  will  not  take  place. 

3.  Contract  Action  Modified 

(12)  Romero  WD,  CVP,  California: 
Amendment  to  Contract  No.  14-06- 
200-7758  to  assign  lands  and  allocated 
share  of  CVP  water  supply  to  San  Luis 
WD.  Will  be  assigned,  amendment  not 
necessary. 

4.  Contract  Action  Modified 

(16)  Del  Puerto  WD,  CVP.  California: 
Amend  water  service  Contract  No.  14- 
06-200-922  to  include  M&I  use.  This 
contract  will  not  be  amended.  It  will  be 
considered  as  a  renewal  or  will  not  take 
place. 

5.  Contract  Action  Modified 

(22)  Gateway  WD,  CVP.  California: 
Combine  by  assignment  12  Delta- 
Mendota  Canal  water  service  contracts 
into  1  entity  to  be  renamed  Gateway  WD 
for  administrative  and  operation 
purposes.  Change  in  water  district 
name.  Del  Puerto  WD,  CVP,  California: 
Assignment  of  12  Delta-Mendota  Canal 
water  ser\'ice  contracts  to  Del  Puerto 
WD  for  administrative  and  operational 
purpose. 

Lower  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box 
61470  (Nevada  Highway  and  Park 
Street).  Boulder  City,  Nevada  89006- 
1470,  telephone  702-293-8536. 

2.  Contract  Action  Completed 

(25)  Southern  Nevada  Water 
Authority,  BCP,  Nevada:  Assignment  or 
transfer  of  14,550  acre-feet  of  Basic 
Management,  Inc.'s  water  entitlement  to 
the  Southern  Nevada  Water  Authority  as 
a  result  of  Basic  Management,  Inc.'s 
water  conservation  efforts. 

Upper  Colorado  Region 

Bureau  of  Reclamation.  P.O.  Box 
11568  (125  South  State  Street)  Sah  Lake 
City,  Utah  84147.  telephone  801-524- 
5435. 

1.  New  Contract  Action 

Florida  Water  Conservancy  District. 
Florida  Project,  Colorado:  Water  service 
contract  to  market  for  municipal  and 
industrial  use  114  acre- feet  of  water 
rights  held  by  the  United  States. 


Great  Plains  Region 

Bureau  of  Reclamation,  P.O.  Box 
36900.  Federal  Building,  316  North  26th 
Street,  Billings,  Montana  59107-6900, 
telephone  406-657-6413.  ■ 

1.  Contract  Action  Discontinued 

(2)  Fort  Shaw  ID,  Sun  River  Project. 
Montana:  R&B  loan  repayment  contract; 
up  to  SI. 5  million.  There  is  no  activity 
by  the  Fort  Shaw  Irrigation  District. 

2.  Contract  Action  Modified 

(13)  Canadian  River  Municipal  Water 
Authority,  Canadian  River  Project, 
Texas:  Amendatory  contract  to  reflect 
credit  for  project  lands  transferred  to  the 
National  Park  Service  under  Pub.  L. 
101-628  for  the  Lake  Meredith  National 
Recreation  Area.  Issue  of  credit  for 
transferred  lands  under  review. 

3.  Contract  Action  Modified 

(17)  Thirty  Mile  Canal  Companv. 
Nebraska:  SRPA  contract  for  a  loan  of 
52,264,000  to  reline  the  main  canal, 
replace  open  laterals  v.-ith  buried  pipe, 
and  replace  bridges.  Pending 
appropriation  of  funds. 

Dated:  October  12, 1994. 
VVa>-ne  O.  Deason, 

Assistant  Director.  Program  Analysis  Office. 
IFR  Doc.  94-25847  Filed  10-18-94:  8;45  am) 
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Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

ACTION:  Notice  of  Receipt  of 
Applications  for  Permit. 


The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section  . 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.): 

PRT-7g5454 

Applicant:  Consen-ation  Fisheries. 
Incorporated,  Knoxville,  Tennessee 

The  applicant  requests  a  permit  to 
take  (collection  and  hold  for  captive 
breeding)  the  smoky  madtom  [Noturus 
baileyi).  yellowfin  madtom  {Noturus 
flavipinnis),  duskytail  darter 
[Etheostoma  (=Catonotus)  sp.),  boulder 
darter  [Etheostoma  wapiti),  spotfin  chub 
[Cyprinella  (=Hybopsis)  monacho).  and 
blackside  dace  (Phoxinus 
cumberlandensis)  for  the  purpose  of 
enhancement  gf  propagation  and 
survival  of  the  species. 


PRT-795459 

Applirant.The  Audubon  Institute.  Freeport 
McMoran  Species  Survival  Onler.  New 

Orleans,  Louisiana 

The  applicant  requests  a  jjermit  to 
perform  husbandry  and  propagation 
efforts  on  the  Mississippi  Sandhill 
Crane  {Grus  canadensis  puUct).  These 
activities  are  proposed  for  tho  purpose 
of  enhancement  of  propagati.tn  and 
survival  of  the  species. 
PRT-793451 

Applicant:  White  Oak  Conservation  Center. 
Yulee.  Florida 

The  applicant  requests  a  permit  ttj 
perform  husbandry  and  propagation 
efforts  on  the  Mississippi  Sandhill 
Crane  (Grus  canadensis  puUa].  These 
activities  are  proposed  for  the  purpose 
of  enhancement  of  propagation  and 
survival  of  the  species. 
PRT-795453 

Applicant:  Environmental  and  GIS 
Consulting.  Incorporated,  Bentonviiie 
Arlcansas 

The  applicant  requests  a  permit  to 
take  (conduct  population  sur\cys, 
handle)  the  Ozark  Bigeared  bat  {Plecotw. 
townsendii  ingens),  Indiana  Gray  bat 
[Myotis  sodalis),  Ozark  cavefish' 
[Amblyopsis  rosae).  and  a  cave  crayfish 
[Cambarus  zopbonastes)  in  Arkansas 
These  activities  are  proposed  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

PRT-795456 

Applicant:  Dr.  Thane  Wibbels.  Birniinghdm 
Alabama 

The  applicant  requests  a  permit  ;o 
take  (collect  dead  hatchling  and  disturb 
eggs  and  nests)  of  the  Hawksbill  sea 
turtle  (Eretmocbeiys  imbricata]  on  Buck 
Island,  United  States  Virgin  Islands. 
These  activities  are  the  purpose  of 
enhancement  of  surxivgl  of  the  species. 

Written  data  or  comments  on  anv  of 
these  applications  should  be  submitted 
to:  Regional  Permit  Coordinator.  U.S. 
Fish  and  Wildlife  Ser\-ice,  1875  Centurv 
Boulevard,  Suite  200,  Atlanta,  Georgia  " 
30345.  All  data  and  comments  must  be 
received  within  30  days  of  the  date  of 
this  publication. 

Documents  and  other  information  - 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  anv 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Centurv 
Boulevard,  Suite  200.  Atlanta,  Georgia 
30345  (Attn:  Permit  Coordinator). 
Phone:  (404)  679-7110;  FAX:  (404)  679- 
7081. 
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Dated:  October  7, 1994. 
David  P.  Flemming, 

Chief,  Division  of  Endangered  Species. 

(FR  Doc.  94-25844  Filed  10-18-94:  8:45  am] 

BILLING  CODE  4310-6S-P 


Issuance  of  Permit  for  Marine 
Mammals 

-  On  March  22, 1994,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
59.  No.  55,  Page  13504,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  National 
Biological  Survey  for  a  permit  (PRT- 
672624)  for  the  continuation  of  capture 
and  tagging  activities  in  support  of 
research  on  California  sea  otters 
{Enhydra  lutris  nereis). 

Notice  is  hereby  given  that  on  October 
12.  1994.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.]  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Rm  420(c),  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
(ir  Fax  (703)  358-2281. 

Dated:  October  14, 1994. 
Caroline  Anderson, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority 
[PR  Doc.  94-25893  Filed  10-18-94;  8:45  am] 
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Notice  Qf  Availability  of  a  Draft 
Environmental  Assessment 
Addressing  Genetic  Management  ^ 
Options  for  the  Florida  Panther  for 
Review  and  Comment  ^ 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARY:  TheU.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
Environmental  Assessment  addressing 
genetic  management  options  for  the 
Florida  panther,  Felis  concolor  coryi.  A 
single  population  estimated  to  number 
30  to  50  adults  represents  the  sole 
known  remaining  population  in  the 
wild.  Tnis  population  utilizes 
approximately  2-3  million  acres  of  - 
habitat  on  public  and  privately  owned 
hmds  in  south  Florida.  Existing  data 


indi  :ate  that  the  Florida  panther  will 


like 


resti  ire  genetic  health  to  the  population. 
The  Environmental  Assessment 
exai  lines  four  genetic  management 
alte  natives  for  the  panther.  The 
prel  ;rred  alternative  involves  a  strategy 
to  n  store  lost  gene  flow  to  the  panther 
froii  a  western  Felis  concolor 
pop  ilation.  Copies  of  the  draft 
Env  ronmental  Assessment  can  be 
obta  ined  by  making  requests  to  the 
add  ess  below.  This  notice  is  being 
furn  ished  under  provisions  of  the 
Nati  anal  Environmental  Policy  Act 


Res 


con  ments  from  other  agencies  and  the 
pub  ic  on  the  draft  Environmental 
Ass  ssment.  Following  an  appropriate 
pub  ic  comment  and  review  process,  the 
Ser\  ice  intends  to  evaluate  all 


cor 


inte  uiod  couise  of  av^tion  bv  December 


31, 


Ri 
nil 
thej 


y  to  extinct  without  actions  to 


lations  (40  CFR  1501.7)  to  obtain 


nents  received  and  select  an 


994. 


DATIS:  Comments  on  the  draft 
Env  ronmental  Assessment  must  be 
recc  Aed  on  or  before  December  5,  1994 
to  r<  ceive  consideration  by  the  Service. 
ADD  lESSES:  Comments  soul  be 
add  essed  to  the  Regional  Director,  U.S. 
Fisl  and- Wildlife  Ser\iee,  1875  Century 
Bou  evard,  Atlanta,  Georgia  30345. 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
THE  )RAFT  ENVIRONMENTAL  ASSESSMENT 
CON  ACT:  Dennis  B.  Jordan,  Florida 
Pan  her  Coordinator,  U.S.  Fish  and 
Wil  life  Service,  PO  Box  110450,      ^ 
Gail  Seville,  Florida  326n-0450, 
teleihone  904/392-186l! 

SUPPLEMENTARY  INFORMATION: 

Bac  aground 


anil  lals 


storing  endangered  or  threatened 

or  plants.to  the  point  where 
are  again  secure,  self-sustaining 
of  their  ecosystems  is  a 
pni^ary  goals  of  the  Service's 
ngered  species  program.  The 
will  consider  all  information 
pre^nted  during  the  public  comment 
prior  to  finalizing  and 
plementing  a  specific  genetic 
ar  agement  strategy  for  the  Florida 
her. 

Florida  panther  is  one  of  the  most 
ngered  large  mammals  in  the 
d.  The  biological  circumstances  of 
geoj  raphic  isolation,  habitat  loss, 

dation  reductions,  and  associated, 
inbi  jeding  have  resulted  in  significant 
of  genetic  variability  and  health  of 
lopulation.  The  genetic  variability 
lealth  of  the  Florida  population 
mu^  be  restored  for  the  tax  on  to 

ve  even  with  adequate  habitat 
preijrvation  and  other  enhancement 
mea  sures. 


mer  ibers  ( 


end 
Sen  ice 
pre;  jn 
peri  )d 
im 
m 
pan 

Tje 
end 
won 


The  Florida  panther  formerly 
occupied  a  range  comprising  much  of 
the  southeastern  United  States.  This 
range  was  contiguous  with  other 
populations  of  North  American  cougars 
[Felis  concolor  spp.).  The  panther  is 
presently  restricted  to  a  small  relict 
population  in  southern  Florida 
numbering  30  to  50  adults.  This 
population  utilizes  approximately  2-3 
million  acres  of  habitat  on  public  and 
privately  owned  lands. 

Population  declines  and  associated 
inbreeding  in  the  Florida  panther  have 
resulted  in  significant  losses  in  genetic 
variability  and  viability.  The  population 
exhibits  multiple  physiological 
abnormalities  that  are  likely  a 
consequence  of  recent  close  inbreeding. 
High  incidences  of  maladaptive  traits 
which  include  reproductive  and 
medical  abnormalities'^have  beei; 
observed.  Significant  among  these  are: 
Cryptorchidism  (50+%  of  male 
population  at  times),  abnormal  sperm 
(average  93.5%  per  ejaculate),  and  atrial 
septal  defects  (5  individuals). 
Furthermore,  the  Florida  panther  has 
suffered  from  numerous  health 
problems  and  infectious  diseases  that 
many  be  a  consequence  of  a  defective 
immune  system. 

The  goal  will  be  to  develop  and 
implement  a  management  strategy  to, 
restore  and  maintain  the  historic  genetic 
character  of  the  of  Florida  panther.  The 
objectives  will  be  to  reduce  the 
occurrence  of  inbreeding  and  restore 
genetic  variability  and  vitality  of 
offspring  produced  and  recruited. as 
breeders  into  a  healthier,  ore  resilient 
panther  population  and  to  resume  the 
evolutionary  adaptive  potential  by 
restoring  levels  of  genetic  diversity  in 
the  Florida  population  to  levels 
comparable  of  other  Felis  concolor 
subspecies  in  western  North  America. 
The  identification  cmd  implementation 
of  actions  needed  to  accomplish  this 
goal  will  be  guided  by  the  analysis  and 
evaluation  of  various  alternatives  that 
may  be  available. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  draft  Environmental  Assessment. 
All  comments  received  by  the  date 
specified  above  will  be  considered  prior 
to  finalizing  the  Assessment. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 
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Dated :  October  1 2 . 1 994 . 
David  J.  Wesley, 

State  Administrator. 

[FR  Doc.  94-25875  Filed  10-18-94:  8:45  ami 

BILLING  COOE  431»-6S-M 


Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  Timbering  Harvesting 
Activities  in  Monroe  County,  AL 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 


SUMMARY:  Ms.  Sara  N.  Bradley 
(Applicant)  is  seeking  an  incidental  take 
permit  from  the  Fish  and  Wildlife 
Service  (Service),  pursuant  to  Section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  The 
permit  would  authorize  the  take  of  the 
Red  Hills  salamander  Phaeognathus 
bubrichti,  a  threatened  species,  in 
Monroe  County,  Alabama,  for  a  period 
of  2  years.  The  proposed  taking  is 
incidental  to  a  planned  timber  harvest 
on  an  80-acre  tract  of  land  owned  by  the 
Applicant.  The  tract  is  located  in  the 
eastern  1/2  of  the  southwest  1/4  of 
Section  9,  Townships  8  North,  Range  8 
East,  Monroe  County,  Alabama. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conser\'ation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  bv 
making  a  request  to  the  Regional  Office 
address  below.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  as  amended.  The  Finding 
of  No  Significant  Impact  is  based  on 
information  contained  in  the  EA  and 
HCP.  The  final  determination  will  be 
made  no  sooner  than  30  days  from  the 
date  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  Regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application,  EA  and  HCP  should  be 
received  on  or  before  November  18. 
1994. 

ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta. 
Georgia.  Documents  will  also  be 
available  for  pubhc  inspection  by 
appointment  during  noimal  business 


hours  at  the  Regional  Office,  or  the 
Jackson,  Mississippi,  Field  Office. 
Written  data  or  comments  concerning 
the  application.  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT-795455  in 
such  comments. 

Regional  Permit  Coordinator.  U.S. 
Fish  and  Wildhfe  Service,  1875  Century 
Boulevard.  Suite  200.  Atlanta,  Georgia 
30345,  (telephone  404/679-7110.  fax 
404/679-r7081). 

Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  6578  Dogwood  View 
Parkway,  Suite  A.  Jackson,  Mississippi 
39213  (telephone  601/9657-1900 
extension  27,  fax  601/965-4340). 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendell  Neal  at  the  Jackson, 
Mississippi,  Field  Office,  or  Rick  G. 
Gooch  at  the  Atlanta.  Georgia,  Recional 
Office. 

SUPPLEMENTARY  INFORMATION:  The  Red 
Hills  salamander  is  a  plethodontid 
salamander  and  the  sole  member  of  its 
genus.  Its  range  is  confined  to  a  small 
area  of  southern  Alabama.  Portions  of 
the  Applicant's  lands  in  the  Red  Hills 
physiographic  province  of  south-central 
Alabama  are  occupied  by  this  species 
The  applicant  owtis  80  acres  of 
timberland  widiin  the  Red  Hills 
salamander's  historic  range  in  Monroe 
County.  The  Applicants  HCP  identifies 
a  15-acre  preserve  area  characterized  as 
having  steep  slopes  (>30  percent), 
within  the  Tallahatta  and/or 
Hatchetigbee  geologic  formations,  have 
moist  loamy  topsoils,  and  forested  with 
naturally  occurring  mixed  hardwood/ 
pine  and  pine/hardwood  trees.  Previous 
status  surveys  for  the  species  indicate 
this  to  be  optimal  habital.  with  burrow 
density  as  high  as  5  per  100  square 
meters.  Timber  harvesting  in  the 
adjacent  streamside  management  zones, 
encompassing  16  acres  of  the  propcrtv, 
will  be  restricted  to  removal  of 
appro-ximately  20  percent  of  the  canopv 
coverage.  These  areas  are  considered 
marginal  habitat  for  the  Red  Hills 
salamander.  On  the  remainder  of  the 
site  (49  acres),  normal  timber  harvesting 
will  be  conducted  and  will  result  in 
approximately  40  percent  of  the  canopy 
coverage.  "  ■ 

Take  incidental  to  the  apphcanfs 
harvest  plan  is  expected  to  occur  in  the 
marginally  suitable  areas,  through  the  . 
physical  crushing  of  burrows  (and  thus 
individuals)  fi-om  timber  felling  and 
removal  of  large  pine  trees.  Incidental 
take  of  this  nature  is  expected  in 
approximately  5  acres  of  marginallv 
suitable  habitat.  Mitigation  and 
minimization  measures  identified  in  the 
HCP  include  the  preservation  of  15 
acres  of  optimal  habitat,  restrictions  of 


cutting  in  marginally  suitable  areas, 
restrictions  of  the  use  of  chemical 
pesticides  and  herbicides  vwthin  and  in 
a  50-foot  buffer  of  optimum  habitat.  an<l 
training  and  education  of  logging 
personnel. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives, 
including  acceptance  of  the  HCP  as 
submitted,  no  action,  or  the  HCP 
modified  for*  different  mitigation 
strategy. 

(N'otice:  i^vaiiability  of  an  Env^ronmeni.:! 
Assessment  and  Receipt  of  an  Application  for 
a  Section  10(a)(lKB)  Incidental  Take  P'-rrr:!! 
of  the  Endangered  Species  .^c! ) 

Dated;  October  12.  1994. 
Gloria  Lee, 

Acting  Chief.  Division  of  Enda.'-.gtrfrd  .Sp.-<  ;<  s. 
IFR  Doc.  94-25843  Filed  10-18-94.  h  4t  .,:;;> 

BILUNG  CODE  4310-S&-P 


National  Park  Service 

Availability  of  a  Plan  of  Operations  and 
Environmental  Assessment,  Proposed 
Drilling  and  Production  Operations;  EP 
Operating  l^lmited  Partnership,  Padre 
Island  National  Seashore,  Kleberg, 
County.  TX 

The  National  Park  Service  has 
received  for  approval  a  Plan  of 
Operation  for  exploratory  dnlling  ami 
production  of  a  gas  well  at  Padre  Island 
National  Seashore,  Kleberg  County. 
Texas,  "from  EP  Operating  Limited 
Partnership  (EP  Operating). 

Pursuant  to  §9.52(t)  of  Title  36  oi  thr 
Code  of  Federal  Regulations,  part  9. 
subpart  B  (36  CFR  part  9B):  Executive 
Order  11988,  Floodplain  Management:    ' 
and  Executive  Order  11990,  Protection 
of  Wetlands,  the  Plan  of  Operations  ami 
Environmental  Assessment  are  availaiile 
for  public  review  and  comment  for  a 
period  of  60  days  from  the  publication 
date  of  this  notice  in  the  Office  of  the 
Superintendent.  Padre  Island  National 
Seashore,  9405  South  Padre  Island 
Drive.  Corpus  Christi,  Texas:  and  in  ihi- 
Division  of  Environmental 
Coordination,  National  Park  Sen.i< e. 
Southwest  Regional  Office,  1220  S  .St. 
Francis  Drive,  Santa  Fe,  New  Mexico 
Copies  of  the  documents  are  available 
from  the  Superintendent,  Padre  Island 
National  Seashore,  9405  South  Padre 
Island  Drive.  Corpus  Christi,  Texas 
78418-5597,  and  will  be  sent  upon 
request. 

EP  Operating  has  sited  their  propo.Mul 
operations  to  avoid,  as  much  as 
possible,  impacts  to  wetlands,  and  has 
developed  mitigation  measures  to 
minimize  unavoidable  impacts.  EP 
Operating  proposes  to  compensate  for 
direct  loss  of  0.11  acres  of  non-tidal 


52806 Federal  Register  /  Vol.  $9.  No.  201  /  Wednesday,  October  19.  1994  /  Notices 


wetlands  by  restoring  0.22  acres  of  an 
abandoned  oil  and  gas  access  road  to  its 
original  wind-tidal  flat  condition.  The 
wetlands  compensation  project  is  also 
located  at  Padre  Island  National 
Seashore. 

Dated:  October  13, 1994. 
Philip  A.  Francis, 

Acting  Regional  Director.  Southwest  Region 
|FR  Doc.  94-25918  Filed  10-18-94:  8:45  ami 
BILLING  COOE  4310-7D-M  '' 


General  Management  Plan;  Kaioko 
Honokohau  National  Historical  Park; 
Notice  of  Availability  of  Final 
Environmental  Impact  Statement 

Summary:  Pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  Public  Law  91-190, 
the  National  Park  Ser\'ice  has  prepared 
a  final  environmental  impact  statement 
(FEIS)  on  the  general  management  plan 
(CMP)  for  Kaloko-Honokohau  National 
Historical  Park,  HaWaii  County,  Hawaii. 
The  general  management  plan  calls  for 
the  development  of  access  and  visitor 
use  facilities  at  the  park.  Facilities 
proposed  in  the  park  are  limited  to 
those  essential  for  the  protection  of 
resources,  provision  of  visitor  services, 
and  perpetuation  of  the  Hawaiian 
culture.  They  are  conflned  to  areas 
already  disturbed,  known  not  to  contain 
cultural  or  natural  resources,  and 
located  away  from  the  coast. 
Developments  are  to  be  designed  to 
blend  in  with  the  historical  and  open 
character  of  the  park's  landscape. 
Moreover,  they  are  to  be  located  so  as 
to  not  interfere  with  the  traditional 
Hawaiian  activities  taking  place  in  the 
park. 

The  draft  envfronmental  impact 
statement  (DEIS)  was  released  for  public 
review  in  October  1992,  and  the  public 
comment  period  closed  December  1 1 , 
1992.  Both  the  DEIS  and  the  FEIS 
evaluate  the  same  proposal  and  three 
alternatives,  and  information  in  the 
FEIS  is  essentially  unchanged  from  the 
DEIS.  The  alternatives  consist  of  no 
action,  limited  facility  development 
(minimum  requirements),  and 
maximization  of  vehicle  access  with 
more  emphasis  on  recreational  use.  The 
FEIS  contains  written  responses  to 
substantive  comments  made  on  the 
DEIS,  as  well  as  minor  modifications 
and  clariHcations  to  the  text  as 
appropriate  in  response  to  those 
comments. 

Supplementary  Information:  The  no 
action  period  on  the  GMP/FEIS  will 
extend  for  30  days  after  EPA  publishes 
a  notice  of  its  availability  in  the  Federal 
Register.  Requests  for  information  on,  or 
copies  of  the  final  document  should  be 


din  cted  to  the  Superintendent,  Kaloko- 
Hoi  lokohau  National  Historical  Park, 
73-  4786  Kanalani  Street,  #14,  Kailua- 
Ko)  a,  Hawaii  96740;  or  to  the  Park 
Pla  mer.  National  Park  Service  Pacific 
Are  1  Office,  300  Ala  Moana  Blvd.,  Box 
56C  55,  Honolulu,  Hawaii  96850. 

D  ited:  September  28. 1994. 
Stai  ley  T.  Albright, 
Reg  anal  Director,  Western  Region. 
(PR  Doc.  94-25920  Filed  10-18-94;  8:45  am] 

BILIJ  4G  CODE  431fr-70-P 


Nat  onal  Register  of  Historic  Places; 
Not fication  of  Pending  Nominations 


^  omi 


inations  for  the  following 
pro|)erties  being  considered  for  listing 
National  Register  were  received 
National  Park  Service  before 
Octbber  8, 1994.  Pursuant  to  §  6013  of 

part  60  written  comments 
conteming  the  significance  of  these 
pro  )erties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
National  Register.  National  Park 
ice.  P.O.  Box  37127.  Washington. 
J0013-7127.  Written  comments 
Id  be  submitted  by  November  3, 
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Ser 

DC 
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1991 

Can  1 
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D.Shull, 

of  Registration.  National  Register. 


Flor  da 
Dad !  Coiuit>- 

Trai  p  Homestead.  2521.3.  Bayshore  Dr., 
M  ami.  94001279 

Mar  r'land 

Bait  more  Independent  City 

St.  I  lizabeth  of  Hungary:  Jet.  of  E.  Baltimore 
St  and  Lakewood  Avenue,  Baltimore 
(Ii  dependent  City).  94001278 

Neb  aska 

Lam  aster  County 

Mur  ihy.  William  L  and  Sydney  V..  House. 
2!  25  N  St..  Lincoln,  94001280 

New  York 

Ren  selaer  County 

Pub  ic  School  No.  10.  77  Adams  St.,  Troy, 

9^  [K)1281 
Win  low  Chemical  Laboratorv.  105  Eighth 

St|.  Troy.  94001284 

SchAylerCounty 

Brie  :  Tavern  Stand.  108  Catharine  St.. 
M|>ntour  Falls.  94001283 

Ton^kins  County 

n  District  School  No.  5. 1756.Hanshaw 
,  Dryden.  94001282 


Dryie 
R( 

Ohi< 


Gre(  n  County 

Deal  <  Family  Farm  Historic  District 

(B  wndary  Increase).  199  S.  Ballard  Rd. 

X«  nia  vicinity,  94001300 


West  Virginia 
Berkeley  County 

Abell—Kilbourn  House.  1018  Winchester 

Ave..  Martinsburg.  94001290 
Balwin — Grantham  House.  Co.  Rd.  18  E  of 

Shanghai.  Shanghai  vicinity,  94001296 
Cool  Spring  Farm.  Runnymede  Rd.  (Rt.  26)  S 

of  Gerrardstown,  Carrardstown  vicinity. 

94001292 
Hays—Pitzer  House.  Middle  Creek  Rd.  (WV 

45)  N  of  Inwood,  Martinsburg  vicinity. 

94001294 
Hedges.  Owen  Tudor,  House,  Co.  Rd.  8  E  of 

Hedgesville.  Hedgesville  vicinity. 

94001293 
Parks's  Gap  Bridge.  Rt.  6  over  Back  Cr. 

Martinsburg  vicinity.  94001299 
Hauch  House.  Off  WV  9,  S  of  Martinsburg. 

Martinsburg  vicinity,  94001298 
Stone  House  Mansion,  Off  WV  9,  SE  of 

Martinsburg.  Martinsburg,  94001297 
Strayer — Couchman  House.  Warm  Springs 

Rd.  E  of  Martinsburg,  Martinsburg  vicinity. 

94001291 
Thunder  Hill  Farm.  Co.  Rd.  30  N  of  Inwood. 

Inwood  vicinity,  94001295 
VanMetre.  Nathan.  House.  Dry  Run  Rd.  (Co. 

Rd.  13)  N  of  Martinsburg,  Martinsburg 

vicinity.  94001289 

Jefferson  County 

Tackley  Farm.  WV  9,  2  mi.  E  of  jet.  with  WV 
480.  Shenandoah  Junction  vicinity, 
94001286 

Kanawha  County 

St.  Albnns  Post  Office.  202  Sixth  Ave..  St 
Albans.  94001285 

Monongalia  County 

Derring  Building,  175—177  Walnut  St.. 
Morgantown.  94001288 

Randolph  County 

West  Virginia  Children's  Home.  230 
Heavener  Ave.,  Elkins.  94001287 

jFR  Doc.  94-25851  Filed  10-18-94;  8:45  ami 
BILLING  CODE  4310-70-4M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-360  and  361 
(Final)  and  731-TA-688  through  695  (Final)] 

Certain  Cartion  Steel  Butt-Weld  Pipe 
Fittings  From  France,  India,  Israel, 
Malaysia,  the  Republic  of  Korea, 
Thailand,  the  United  Kingdom,  and 
Venezuela 

AGENCY:  United  States  International 
Trade  Commission. 
action:  Institution  and  scheduling  of 
final  antidumping  investigations  and 
scheduling  of  the  ongoing 
countervailing  duty  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-688  through  695  (Final)  under 
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section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injtiry,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  France.  India. 
Israel,  Malaysia,  the  Repubhc  of  Korea, 
I'hailand,  the  United  Kingdom,  and 
Venezuela  of  certain  carbon  steel  butt- 
weld  pipe  fittings, '  provided  for  in 
subheading  7307.93.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  The  Commission  also 
gives  notice  of  the  schedule  to  be 
folloxved  in  these  antidumping 
investigations  and  the  ongoing 
countervailing  duty  investigations 
regarding  impcnts  of  certain  carbon  steel 
butt-weld  pipe  fittings  from  India  and 
Israel  (invs.  t><os.  701-TA-360  and  361 
(Fhial)),  which  the  Commission 
instituted  effective  May  31, 1994  (59 
F.R.  37054,  )uly  20. 1994).  The 
schedules  for  tlxe  subject  investigations 
will  be  identical,  pursuant  to 
Commerce's  alignment  of  its  final 
subsidy  and  diunping  determinations 
(59  F.R.  32955,  June  27,  1994). 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consuh  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  October  3 ,  1 994 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  CMfice  of 
Investigations.  V.S.  International  Trade 
Commission,  500  E  Street  SVV., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  bv 


'  The  imported  pnulucla  covered  by  tttt!  smpe  ot 
Ihe.-ie  investigations  consist  of  cenain  carbon  sloel 
bull-weld  pipe  fining  having  an  insid<;  diam<>.t8r  of 
less  Itian  14  inches  (355  nullimeters),  imported  in 
either  finishud  or  unfinished  condition.  Such  pipe 
Httings  are  formed  or  forged  carbon  steel  products 
used  to  ioin  pipe  sections  in  piping  systems  wb<!re 
conditions  require  permanent  welded  connections, 
as  distinguished  from  fittings  based  on  other 
methods  of  fastening  (e.g.,  threaded,  grooved,  or 
bohed  fittings).  The  subject  pipe  Hllings  oome  in  n 
variety  of  shapes  which  include  "elbows,"  "tees," 
"cap*."  «nd  "reducers."  The  edges  of  the  finished 
pipe  fittings  are  beveled,  so  that  when  a  fitting  is 
placnd  agairkst  the  kod  of  a  pipe  itlie  ends  of  which 
have  also  been  beveled),  a  shallow  channel  is 
created  to  wcammodate  tiie  "bead"  of  ibe  wi>td 
wliiUi  joints  the  fillii^  lo  the  pipe. 


calling  the  Office  of  Investigatimis' 
remote  bulletin  l>oard  system  for 
personal  computers  at  202-205-1895 
(N.8,1). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  subject  antidumping 
investigations  are  being  instituted  as  a 
result  of  affirmative  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  certain 
carbon  steel  butt-weld  pipe  fittings  from 
France,  India.  Israel,  Malaysia,  the 
Republic  of  Korea.  Thailand,  the  United 
Kingdom,  and  Venezuela  are  being  sold 
in  the  United  States  at  less  tlian  feir 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C  1673b).  The 
Commission  instituted  the  subject 
countervailing  duty  investigations  on 
May  31. 1994  (59  F.R.  37054,  |uly  20. 
1994).  Both  investigations  were 
requested  in  a  petition  filed  on  February 
28, 1994.  by  the  U.S.  Fittings  Group, 
Washington,  DC,  an  ad  hoc  trade 
association  consisting  of  five  domestic 
firm*  Hackney,  Inc.,  Dallas,  TX;  Ladish 
Co.,  Inc..  Cudahy,  Wl;  Mills  Iron  Works, 
Inc.,  Gardena.  CA;  Steel  Forcings,  hic. 
Shreveport.  LA;  and  Tube  Forgings  of 
America,  Inc.,  Portland,  OR. 

Participation  in  the  Investigations  and 
Public  Service  List 

Any  person  having  already  filed  an 
entry  of  appearance  in  the 
couuntervailing  duty  investigations  is 
considered  a  party  in  the  antidumping 
investigations.  Any  other  persons 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  not  later  than  twenty-one  (21) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  public  service  Ust  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  investigations  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  niles,  the  Secretarv  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  diis  notice  in  the  Federal 
Register.  A  separate  ser\ice  list  will  be 


maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

Ihe  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  December  5. 1994, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.21  of 
the  Conunission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  these  investigaticms 
beginning  at  9:30  ajn.  on  December  16, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  December  9, 
1994.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desirii^  lo 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  December  13, 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  sections 
201.6(b)(2),  201.13(f),  and  207.23(b)  of 
the  Conunission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encounif^  to^iihmil  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  vrith  thr 
provisions  of  section  207.22  of  the 
CoiTunission's  rules;  the  deadline  for 
filing  is  December  12,  1994.  Parlies  may 
also  file  WTitten  testimony  in  connai;tion 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provision*  of  section  207.24  of  the 
Conunission's  rules.  Witness  testimony 
must  be  filed  no  later  than  three  (3)  «lays 
before  the  hearing.  The  deadline  for 
filing  posthearing  briefs  is  December  23. 
1994.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  5  investigations  on  or 
before  December  23, 1994.  AH  written 
submissions  must  conform  with  thf 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submis.siuns 
that  contain  BPI  must  also  conform  with 
the  roquirt'ments  of  sections  201.fi. 
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207.3.  and  207.7  of  the  Commission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  pubUc  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VIl.  This  notice  is  published 
pursuant  to  section  207. 20  of  the 
Commission's  rules. 

Issued:  October  14. 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  [)oc.  94-25913  Filed  10-18-94:  8:45  ami 
BILLING  COOE  7Q30-02-P 


Pnvestigation  No.  731-TA-670  (Final)] 

Certain  €ased  Pencils  From  Thailand 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Thailand  of  certain  cased 
pencils,^  provided  for  in  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  June  16, 1994. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  cased  pencils  from 
Thailand  were  being  sold  at  LTFV 
within  the  meaning  of  section  733(b)  of 


•  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR§  207.2(0). 

'For  purposes  of  its  investigation,  the 
Department  of  Commerce  defined  "certain  cased 
pencils"  as  pencils  of  any  shape  or  dimension 
which  are  writing  and/or  drawing  instruments  tfial 
feature  cores  of  graphite  or  other  materials  encased 
in  wood  and/or  manmade  materials,  whether  or  not 
decorated  and  whether  or  not  tipped  (e.g..  with 
erasers,  etc.)  in  any  fashion,  and  either  sharpened 
or  unsharpened.  Specifically  excluded  from  the 
scope  of  the  investigations  are  mechanical  pencils, 
cosmetic  pencils,  pens,  noncased  crayons  (wax), 
pastels,  charcoals,  or  chalks. 


thd  Act  (19  U.S.C.  §  1673b(b)).  Notice  of 
th(  institution  of  the  Commission's 
in\  estigation  and  of  a  public  hearing  to 
be  leld  in  connection  therewith  was 
giv  jn  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretar>'.  U.S. 
Int  ;mational  Trade  Commission. 
VVj  shington,  DC,  and  by  publishing  the 
no  ice  in  the  Federal  Register  of  July  7, 
19  4  (59  FR  34865).  The  hearing  was 
he  i  in  Washington,  DC.  on  August  25, 
19«  4,  and  all  persons  who  requested  the 
op  lortunity  were  permitted  to  appear  in 
pe;  son  or  by  counsel. 

'  he  Commission  transmitted  its 
del  jrmination  in  this  investigation  to 
the  Secretary  of  Commerce  on  October 
13. 1994.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
281  6  (October  1994).  entitled  "Certain 
Ca!  ed  Pencils  from  Thailand: 
Inv  jstigation  No.  731-TA-670  (Final)." 

l!  sued:  October  14, 1994. 

B  y  order  of  the  Commission. 
Doi  na  R.  Koehnke, 
Sec  -etary. 

(FR  Doc.  94-25912  Filed  10-18-94:  8:45  am) 
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INI  ERSTATE  COMMERCE 
CO  AMISSION 

[Fir  ance  Docket  No.  32584] 

Cal  dwell  County  Railroad  Company— 
Lej  se.  Operation,  and  Acquisition 
Ex«  mption— Norfolk  Southern  Railway 
Coi  npany 

C  ildwell  County  Railroad  Company 
(CC  I),  a  noncarrier.  has  filed  a  notice  of 
exe  nption  for  the  lease,  operation,  and 
pos  >ible  future  acquisition  of  a  rail  line ' 
cur  ently  owned  by  the  Norfolk 
Soi  Ihem  (NS)  and  leased  and  operated 
by  1  tie  Carolina  &  Northwestern 
Rai  road.  Inc.  (C&NW).2  The  line 
e.\ti  nds  from  milepost  HG-90.0  at      " 
Hie  cory,  NC,  to  milepost  HG-112.7  at 
Val  nead.  NC,  a  distance  of 
api  roximately  22.7  miles.  The  lease 


Com  nission  I 


f  irt 


NS 

sue 


agrei  d 
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cqu  s 
opti<  n 
tie 
Comin 


purchase 

2 

toar 


e  Caldwell  County  Economic  Development 
ission  (CCEDC)  is  currently  negotiating  with 
the  purchase  of  the  line.  Should  CGEDC  be 
sful  in  its  efforts  to  acquire  the  line,  it  has 
in  principle  to  extend  to  CCR  an  option  to 
the  subject  rail  property.  Both  CCEDC's 
acqi^sition  of  the  NS  line  and  CCR's  exercise  of  its 
to  acquire  the  line  from  CCEDC.  should  it 
fcimalized.  would  require  subsequent 

ission  approval  or  exemption.  To  the  extent 
that  w\e  notice  of  exemption  relates  to  the  future 
of  the  subject  NS  line,  it  is  rejected, 
transaction  is  to  be  implemented  pursuant 
agreement  entered  into  by  NS.  C&NW.  and 
CCR  jnder  which  the  C&NW  lease  to  operate  the 
:ie  is  to  be  assigned  to  CCR.  Under  these 
nstances.  C&NW  will  not  be  required  to  seek 
Com  nission  approval  to  terminate  operations  over 
the  1  ne.  ,    . 


1  let 


NSI 
circiAnstances 


transaction  was  expected  to  be 
consummated  on  or  after  September  24. 
1994. 

This  proceeding  is  related  to  Donald 
J.  and  Carol  N.  McCrady — Continuance 
in  Control  Exemption— -Caldwell  County 
Railroad  Company,  Finance  Docket  No. 
32585,  wherein  Donald  J.  and  Carol  N. 
McGrady  filed  a  notice  of  exemption 
seeking  to  continue  in  control  of  CCR 
and  Southeast  Shortlines,  Inc..  d/b/a 
Thermal  Belt  Railway,  upon  CCR 
becoming  a  carrier. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Robert  A. 
Wimbish.  Rea,  Cross  &  Auchincloss. 
Suite  420. 1920  N  Street,  N.W., 
Washington,  DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  October  13, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams 
Acting  Secretary. 
IFR  Doc.  94-25874  Filed  10-18-94:  8:45  ami 

BILLING  CODE  703S-01-P 

[Finance  Docket  No.  32585] 

Donald  J.  and  Carol  N.  McGrady— 
Continuance  in  Control  Exemption— 
Caldwell  County  Railroad  Company 

Donald  J..and  Carol  N.  McGrady 
(petitioners)  have  filed  a  notice  of 
exemption  to  continue  in  control  of 
Caldwell  County  Railroad  Company 
(CCR),  upon  CCR  becoming  a  class  III 
rail  carrier.' 

CCR,  a  noncarrier,  has  concurrently 
filed  a  notice  of  exemption  in  Finance 
Docket  No.  32584,  Caldwell  County 
Railroad  Company— Lease,  Operation, 
and  Acquisition  Exemption— Norfolk 
Southern  Railway  Company,  to  lease, 
operate,  and  possibly  acquire  in  the 
future  2  approximately  22.7  miles  of  rail 
line  currently  leased  by  the  Carolina  & 
Northwestern  Railroad,  Inc..  and  owned 
by  the  Norfolk  Southern  Railway 
Company. 

Petitioners  also  control  a 
nonconnecting  class  III  rail  carrier. 
Southeast  Shortlines.  Inc.,  d/b/a 
Thermal  Belt  Railway  (SES) ,  that 
operates  approximately  16.4  miles  of 
railroad  in  southwestern  North  Carolina. 


'  Petitioners  will  own  100%  of  the  outstanding 
stock  of  CCR. 

'CCR's  possible  future  acquisition  of  the  line  will 
require  further  Commission  authority  or  exemption. 
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Petitioners  state  that:  (1)  The 
properties  operated  by  SES  and  CCR  do 
not  connect  with  each  other.  (2)  the 
continuance  in  control  is  not  a  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry.— Control— Brooklyn  Eastern  Dist.. 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  fiietl 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transactii>n.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Robert  A.  Wimbish,  Rea,  Cross  & 
Auchincloss,  Suite  420, 1920  N  Street, 
N.W..  Washington,  DC  20036. 
Decided:  October  13, 1994. 

By  the  Commission,  David  M.  Konst.hnik, 

Director.  Office  of  Proceedings. 

Vernon  A.  Williams. 

Acting  Secn^tary. 

IFR  Doc.  94-25873  Filed  10-18-94:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  a  Ffnal  Judgment  by  Consent 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  S«pt. 
29. 1994,  a  proposed  De  Minimis 
consent  decree  in  United  States  v. 
Aluminum  Company  of  America,  pt  ol. 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania,  Qvil  Action  No.  39-7421. 
The  decree  pertains  to  the  Moyer 
Landfill  Site  in  Collcgeville, 
F'ennsylvania.  The  proposed  consent 
decree  resolves  the  liability  under 
Section  107  of  CERCLA,  42  §9607,  for 
response  costs  incurred  and  to  be 
incurred  by  the  United  Slates  and 
Commonwealth  of  Pennsylvania,  of 
tv.-enty-two  original  and  third-party 
defendants. 

The  prop-osed  consent  dei:ree  requires 
the  Settlors  to  pay  the  United  Slates 
53,478,626.00.  which  equals  100%  of 
their  share  of  past  and  estimated  future 
response  costs  at  the  Site,  plus  a  213% 
premium  on  these  past  and  future  costs. 
The  proposed  settlors  are  as  follows:  Air 
Products  &  Chemicals,  Inc.,  Ajax/ Acorn 


Manufacturing,  Inc.,  Aluminum  Co.  of 
America.  American  Packaging  Corp., 
formerly  American  Bag  &  Paper 
Corporation,  Beazer  East,  Inc.,  formerly 
Koppers  Company,  Inc.,  Bethlehem 
Steel  Corporation,  the  Borough  of 
Prospect  Park,  Bridgestone/Firestone, 
Inc.;  Chamberlain  Manufacturing 
Corporation,  Johnson  Matthey  Inc., 
formerly  Matthey  Bishop,  Inc.,  Kaiser 
Aluminum  and  Chemical  Corp., 
Lancaster  Metals  Science  Corporation, 
Lukens  Steel  Company  (formerly 
Lukens,  Inc.),  M.A.  hidustries.  Inc., 
Merck  &  Co.,  Inc.,  National  Starch  and 
Chemical  NL  Industries,  Inc.. 
Occidental  Chemical  Corp.,  Paramount 
Packaging  Corporation,  Public  Service 
Electric  and  Gas  Company,  Stroehmann 
Bakeries,  Inc.,  Techalloy  Co.,  Inc.,  and 
Uniform  Tubes.  Inc. 

The  Department  of  Justicp  will  receive 
comments  relating  to  the  prnposed 
consent  decree  for  a  period  of  thirty 
days  frtim  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  D.C.,  20530,  and  should 
refer  to  United  States  v.  Aluminum 
Company  of  America,  et  al.  (E.D.  Pa.) 
and  DO)  Ref.  No.  90-11-3-145.  The 
proposed  consent  decree  may  be 
examined  a!  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
Pennsylvania,  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  PA  19106-4476  or 
at  the  office  of  the  Environmental 
Protection  Agency,  Region  III.  841 
Chestnut  Building,  Philadelphia. 
Pennsylvania,  19107.  A  copy  of  the 
proposed  consent  decree  may  also  be 
examined  at  the  Consent  Decree  Library, 
601  Pcnnsvlvania  Avenue  Building, 
N.W.,  Box"l097.  Washington,  D.C. 
20004  (202)  347-2072.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  tiie 
Consent  Decree  Library.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $17.25  (25  cents  per  page 
reproduction  costs)  paviible  to  "Consent 
Decree  Library". 
Bruce  S.  Gelber. 

Emironmenial  Enforcement  Sect  ion. 
Environment  and  Satural  Resources  Division. 
IFR  Dec.  94-25817  Filed  10-18-94,  8:45  anij 
BiLLlMG  COOE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  the  policy  of  the 
Di'partment  of  Justice.  28  CFR  50.7  and 
Section  122  of  the  Comprehensive 


Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  §9622,  notice  is 
hereby  given  that  a  proposed  consent 
decree  in  United  States  v. 
Environmental  Conservation  and 
Chemical  Corporation,  et  al..  Civil 
Action  No.  83-1 419C  (S.D.  Ind.).,  was 
lodged  with  the  United  States  Djv»ricl 
Court  for  the  District  of  Indiana,  on 
September  29, 1994.  That  action  was 
brought  against  approximately  283 
defendants  pursuant  to  Sections  106 
and  107  of  CERCLA  for  the  cleanup  of, 
and  for  recovery  of  costs  the  United 
States  incurred  in  performing  response 
actions  at,  the  Envirochem  Site.  The 
eight  settlors  to  this  decree  as  de 
minimis  contributors  of  hazardous 
substances  to  the  Site,  as  defined  in 
Section  122(g)  of  CERCLA,  and  under 
the  terms  of  this  decree  are  paying  a 
certain  charge  per  gallon  of  wastes  thai 
they  sent  to  the  Site.  This  money  will 
be  used  to  reimburse  the  Superhind  for 
costs  the  United  States  incurred  in 
carrying  out  certain  response  actions  at 
the  Site.  The  terms  of  this  decree  are 
substantially  similar  to  Llie  terms  of  two 
other  de  minwiis  settlements  entered  in 
this  case  in  1990  and  1991,  which 
involved  other  de  minimis  defendants. 
The  Site  is  currently  being  remedia'.ed 
by  other  defendants  pursuant  to  a 
consent  decree  entered  in  1991. 

The  Department  of  Justice  w^ill  rut;t:ive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resourc.-s. 
Division,  Department  of  jusiice, 
Washington,  D.C.  2C530.  All  commonls 
sljould  refer  to  I  'nited  States  v. 
Envimnmentn!  Conservation  and 
Chemical  Corporation,  et  al.,  D.J.  Riif 
No.  90-11-2-48. 

The  proposfid  consent  deciee  m;iy  Iw 
examined  at  the  office  of  the  Unitod 
Stales  Attorney  for  the  Southern  Distric  1 
of  Indiana,  U.S.  Courthouse,  5th  fl'.nr. 
46  E.  Ohio  Street,  Indianapolis,  IN 
46204:  at  the  Region  V  oflir^  of  the 
Environmental  Protection  Agency.  77 
West  Jackson  Blvd..  Chicago,  IL  60604; 
and  at  the  Consent  Derree  Li!irar}',  1120 
G  .Street.  N.W.,  4th  floor.  Washington, 
D.C.  20005,  202-624-Oe92.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Librarj'.  In  roquesting  a 
copy,  please  enclose  a  check  in  the 
aniount  of  $12.25  for  the  flerrpf  (25 
cents  per  psge  reproduction  costs) 
payable  to  the  Consent  Decree  Lihrarx-. 
When  requesting  a  copy,  please  refer  to 
United  States  v.  Environmental 
Conservation  and  Chemical 
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Corporation,  et  al.,  D.J.  Ref.  No.  90-1 1- 

2^8. 

Bruce  S.  Geiber, 

Acting  Chief,  Environmental  Enforcement 
Section.  Envimnment  and  Natural  Resources 
Division. 

IFR  Doc.  94-25815  Filed  10-18-94;  8:45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Ual)ility 
Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Hi- 
Mill  Manufacturing  Company.  Civil 
Action  No.  94-CV-60261-AA  was 
lodged  on  September  29. 1994  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Michigan.  The 
consent  decree  settles  an  action  brought 
under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act.  42  U.S.C.  §§9601.  et 
seq.,  ("CERCLA")  for  costs  incurred  by 
the  United  States  in  responding  to  a 
release  or  threat  of  release  of  hazardous 
substances  at  the  Hi-Mill 
Manufacturing  Company  Site  in 
Highland,  Michigan  (the  "Site")  and  for 
implementation  of  response  action  at 
the  Site.  The  United  States  alleges  that 
Hi-Mill  Manufacturing  Company  ("Hi- 
Mill")  owns  and  operates  the  Site  at 
which  hazardous  substances  were 
released  and  is  liable  for  costs  incurred 
by  the  United  States  in  responding  to 
such  releases  pursuant  to  Section 
107(a)(2)  of  CERCLA.  The  Consent 
Decree  requires  Hi-Mill  to  reimburse  the 
United  States  $169,871.30  for  response 
costs  incurred  in  connection  with  the 
Site  and  to  implement  a  response  action 
for  the  Site  selected  by  the  U.S. 
Environmental  Protection  Agency  in  a 
Record  of  Decision  dated  September  28. 
1993. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v.  Hi-Mill 
Manufacturing  Company,  DOJ  Ref.  #90- 
11-2-974. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  817  Federal  Building. 
231  West  Lafayette.  Detroit.  Michigan; 
the  Region  5  Office  of  the  Environment 
Protection  Agency,  77  West  Jackson 
Boulevard  Chicago.  IL  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 


N  W..  4th  Floor.  Washington.  D.C. 
2(  005.  (202)  624-0892.  A  copy  of  the 
pi  oposed  consent  decree  may  be    . 
ol  tained  in  person  or  by  mail  ft-om  the 
C(  nsent  Decree  Library.  1120  G  Street. 
N  W..  4th  Floor,  Washington.  D.C. 
2(  005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclosed  a 
ch  eck  in  the  amount  of  $30.25  (25  cents 
p«  r  page  reproduction  costs),  payable  to 
th }  Consent  Decree  Library. 
Jo  :l  M.  Gross. 

Ai  ting  Chief  Environmental  Enforcement 
Se  ~tion,  Environment  and  Natural  Resources 
Di  ision 

IF  {  Doc.  94-25816  Filed  10-18-94:  BA5  ami 
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Ni  itice  of  Lodging  of  Consent  Decree 
Pi  irsuant  to  CERCLA 

n  accordance  with  Departmental 
p<  licy.  28  CI  R  50.7,  and  42  U.S.C. 
§ '  1622(d).  notice  is  hereby  given  that  a 
pi  aposed  Consent  Decree  in  United 
Si  ites  of  America  v.  Smith-Jones.  Inc., 
et  al..  Civil  Action  No.  4-92-80417  was 
lo  Iged  on  September  29.  1994  with  the 
U  kited  States  District  Court  for  the 
S<  uthem  District  of  Iowa,  Central 
Di  vision. 

Dn  July  24, 1992.  the  United  States 
fil  Bd  a  Complaint  pursuant  to  Sections 
1(  4(e)  and  107  of  the  Comprehensive 
El  vironmental  Response, 
C(  mpensation,  and  Liability  Act  of 
1«  80.  42  U.S.C.  §§  9604(e)  and  9607.  as 
ar  tended  ("CERCLA")  forcivil  penalties 
ar  d  reimbursement  of  response  costs 
in  :urred  and  to  be  incurred  by  the 
U:  lited  States  for  response  actions 
re  ated  to  the  release  or  threatened 
re  ease  of  hazardous  substances  at  the 
W  dwest  Manufacturing/North  Farm 
Si  perfund  Site  which  is  comprised  of 
tv  0  properties:  one  located  in  Kellog. 
lo  A'a  and  the  other  located  two  miles 
ni  rth  and  one-half  mile  east  of  Kellog. 
A  1  Amended  Complaint  was  filed  with 
th  3  proposed  Consent  Decree  which 
ac  ds  a  claim  for  injunctive  relief  for 
in  plementation  of  the  remedy  selected 
b]  EPA  for  the  Site. 

Subsequently,  the  United  States. 
Si  lith-Jones,  Inc.  and  Midwest 
In  :emational.  Inc.  reached  a  settlement 
w  lich  resolves  the  issues  set  forth  in  the 
A:  nended  Complaint.  Under  the 
C(  insent  Decree,  the  Settling  Defendants 
w  11  implement  the  remedy  selected  by 
El  'A  for  the  Site  and  pay  the  United 
S(  ates  $536,300  for  past  costs  incurred 
fo  •  the  Site,  as  well  as  all  future  costs 
of  overseeing  the  implementation  of  the 
re  nedial  action. 

The  Department  of  Justice  will 
re  :eive,  for  a  period  of  thirty  (30)  days 
fri  im  the  date  of  this  publication. 


comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
of  America  v.  Smith-Jones,  Inc.,  et  al., 
DOJ  Ref.  No.  90-11-2-651. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United  . 
States  Attorney,  115  United  States 
Courthouse.  East  First  and  Walnut 
Streets,  Des  Moines,  Iowa  50309;  the 
Region  VII  Office  of  the  Environmental 
Protection  Agency,  726  Minnesota 
Avenue,  Kansas  City.  Kansas  66101;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street-, 
N.W..  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  518.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Bruce  Geiber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  .\atuml  Resources 
Division. 

(FR  Doc.  94-25475  Filed  10-18-94:  8^5  am) 
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Antitrust  Division 

Request  for  Comments  on  Draft 
Antitrust  Enforcement  Guidelines  for 
International  Operations 

agency:  Department  of  Justice. 
action:  Notice. 

SUMMARY:  The  Department  of  Justice 
(Department)  emd  the  Federal  Trade 
Commission  (Commission)  have  drafted 
proposed  new  Antitnist  Enforcement 
Guidelines  for  International  Operations. 
The  Guidelines,  when  adopted  in  final 
form  by  the  Department  and  the 
Commission,  will  state  the  antitrust 
enforcement  policy  of  the  Department 
and  the  Commission  with  respect  to  the 
international  aspects  of  business 
operations.  The  Department's  1988 
Antitrust  Guidelines  for  International 
Operations  will  be  withdrawn  when 
these  draft  Guidelines  are  adopted  in 
final  form.  Portions  of  the  1988 
guidelines  will  also  be  superseded  by 
the  Department's  proposed  Antitrust 
Guidelines  for  the  Licensing  and 
Acquisition  of  Intellectual  Property, 
which  recently  have  been  published  for 
public  comment  in  the  Federal  Register. 
See  59  FR  41,339  (Aug.  11, 1994). 
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(Comments  on  these  draft  Antitrust 
Enforcement  Guidelines  for 
International  Operations  should  be 
submitted  in  writing  within  60  days  of 
their  publication.) 
FOR  FURTHER  INFORMATION:  Persons 
wishing  to  comment  on  the  proposed 
Guidelines  must  submit  their  views  to 
both  Ms.  Diane  P.  Wood,  Deputy 
Assistant  Attorney  General.  Antitrust 
Division,  Department  of  Justice,  Tenth 
and  Pennsylvania  Avenue.  N.W.. 
Washington,  D.C.  20530.  202-514-2404; 
and  Mr.  Walter  T.  Winslow,  Associate 
Director,  Bureau  of  Competition, 
Federal  Trade  Commission. 
Washington,  D.C.  20580.  202-"326-2560. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  Guidelines  were  drafted  to 
state  the  current  views  of  the 
Department  and  the  Commission  on 
antitrj.'^t  enforcement  policy  with 
respect  to  international  business 
operations.  The  Guidelines  are  not 
intended  to  create  or  recognize  any 
legally  enforceable  right  in  any  person. 
They  are  not  intended  to  affect  the 
admissibility  of  evidence  or  in  any  other 
way  necessarily  to  affect  the  course  or 
conduct  of  any  present  or  future 
litigation.  Moreover,  changes  in  the 
relevant  statutory  framework,  legal 
precedent,  and  methods  of  internal 
Department  and  Commission  analysis 
may  occur  over  time,  and  these  changes 
will  not  always  be  simultaneously 
reflected  in  amendments  to  the 
Guidelines.  Parties  seeking  to  know  the 
Department's  or  the  Commission's 
specific  enforcement  intentions  should 
consider  using  the  Department's 
Business  Review  Procedure,  see  28  CFR 
50.6  (1993),  or  the  Commissions 
Advisory  Opinion  procedure.  See  16 
C.F.R.  §§1.1-1.4(1993). 

Dated:  October  13.1994. 
Diane  P.  Wood, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice. 

Antitrust  Enforcement  Guidelines  for 
International  Operations  1994 

1.  Introduction 

For  more  than  a  century,  the  U.S. 
antitrust  laws  have  stood  as  the  ultimate 
protector  of  the  competitive  process  that 
underlies  our  fi^e  market  economy. 
Through  this  process,  society  as  a  whole 
benefits  from  the  best  possible 
allocation  of  resources,  which  in  turn 
maximizes  consumer  choice  and 
maintains  competitive  prices. 

Although  the  federal  antitrust  laws 
have  always  applied  to  foreign 
commerce,  that  application  is 
particularly  important  today. 
Throughout  the  world,  the  importance 


of  antitrust  law  as  a  means  to  ensure 
open  and  free  markets,  protect 
consumers,  and  prevent  conduct  that 
impedes  competition  is  becoming  more 
apparent.  The  Department  of  justice 
("the  Department")  and  the  Federal 
Trade  Commission  ("the  Commission" 
or  "FTC")  (when  referred  to 
collectively,  "the  Agencies"),  as  the 
federal  agencies  charged  with  the 
responsibility  of  enforcing  the  anlitriist 
laws,  thus  have  made  enforcement  of 
the  antitrust  laws  with  respect  to 
international  operations  a  top  priori-tv 
In  furtherance  of  this  priority,  the 
Ag(^ncics  have  revised  and  updated  the 
Department's  1988  Antitrust 
Enforcement  Guidelines  for 
International  Operations,  which  urr 
hereby  withdrawn.' 

The  1994  Antitrust  Enforcement 
Guidelines  for  International  Operations 
(hereinafter  "Guidelines"}  are  intended 
to  provide  antitrust  guidance  to 
businesses  engaged  in  international 
operations  on  questions  that  relate 
specifically  to  the  Agencies' 
international  enforcement  policy.-  They 
do  not,  therefore,  provide  a  complete 
statement  of  the  Agencies'  general 
enforcement  policies.  The  topics 
covered  include  the  Agencies'  subject 
matter  jurisdiction  over  conduct  and 
entities  outside  the  United  States  and 
the  considerations,  issues,  policies,  and 
processes  that  govern  their  decision  to 
exercise  that  jurisdiction;  comitv: 
mutual  assistance  in  international 
antitrust  enforcement;  and  the  effects  of 
foreign  governmental  involvement  on 
the  antitrust  liability  of  private  entities. 
In  addition,  the  Guidelines  discuss  the 
relationship  between  antitrust  and 
international  trade  initiatives.  Finally, 
to  illustrate  how  these  principles  may 
operate  in  certain  contexts,  the 
Guidelines  include  a  number  of 
examples. 

As  is  the  case  with  all  guidelines, 
users  should  rely  on  qualified  counsel 
to  assist  them  in  evaluating  the  antitrust 
risk  associated  with  any  contemplated 
transaction  or  activity.  No  set  of 
guidelines  can  possibly  indicate  how 
the  Agencies  will  assess  the  particular 


'The  U.S.  Department  of  Justice  AntilruM 
Guidelines  for  the  Enforcement  and  Acquisilipn  of 
Inlelleclual  Property  (Proposed),  the  l.'.S 
Department  of  Justice  and  Federal  Trade 
Commission  Horizontal  Merger  Guidelines  il992). 
and  the  Statements  of  Antitrust  Enfort:emenl  Policy 
and  Analytical  Principles  Relating  to  Heol;h  C&te 
and  Antitrust.  Jointly  Issued  by  the  U.S.  Department 
of  Justice  and  Federal  Trade  Commission  11994),  are 
not  qualified,  modified,  or  otherwise  amended  by 
the  issuance  of  these  Guidelines. 

2  Readers  should  separately  evaluate  the  risk  of 
private  litigation  by  competitors,  consumers  and 
suppliers,  as  well  as  the  risk  of  enforcement  by  state 
prosecutors  under  state  and  federal  antitrust  laws. 


facts  of  every  case.  Persons  seeking 
more  specific  advance  statements  of 
enforcement  intentions  with  respect  to 
the  matters  treated  in  these  Guidelines 
should  use  the  Department's  Business 
Review  procedure,  the  Commissions 
Advisory  Opinion  procedure,  or  one  ol 
the  more  specific  procedures  describMl 
below  for  particular  types  of 
transactions. 

2.  Antitrust  Laws  Enforced  by  the 
Agencies 

Foreign  commerce  cases  can  invohi' 
almost  any  provision  of  the  antitrust 
laws. »  The  Agencies  do  not  discriminati- 
in  the  enforcement  of  the  antitrust  laws 
on  the  basis  of  the  nationality  of  the 
parties.  Once  jurisdictional 
requirements  and  considerations  of 
international  comity  have  been 
considered  and  satisfied,  the  same 
substantive  rules  apply  to  all. 

The  following  is  a  brief  summary  of 
the  laws  enforced  by  the  Agencies  that 
are  likely  to  have  the  greatest 
significance  for  international 
transactions. 

2.1     Sherman  Act 

Section  1  of  the  Sherman  Act.  15 
U.S.C.  §  1 .  sets  forth  the  basic  aniiir.jst 
prohibition  against  contracts, 
combinations,  and  conspiracies  in 
restraint  of  trade  or  commerce  amor<' 
the  several  States  or  with  foreign 
nations.  Section  2  of  the  Act,  15  L"  S  C 
§  2.  prohibits  monopolization.  attempN 
to  monopolize,  and  conspiracies  to 
monopolize  any  part  of  trade  or 
commerce  among  the  several  Slates  or 
with  foreign  nations.  Section  6a  of  the 
Sherman  Act,  15  U.S.C.  §6a,  defines  the 
jurisdictional  reach  of  the  Act  with 
respect  to  non-import  foreign 
commerce. 

Violations  of  the  Sherman  Act  ma\  be 
prosecuted  as  civil  or  criminal  offenses 
Conduct  that  the  Department  prosecutes 
criminally  is  limited  to  traditional  per 
se  offenses  of  the  law,  which  typicaily 
involve  price-fixing,  customer 
allocation,  bid-rigging  or  other  cartel 
activities  that  would  also  be  violations 
of  the  law  in  many  countries.  Criminal 
violations  of  the  Act  are  punishable  by 
fines  and  imprisonment.  The  Sherman 
Act  provides  that  corporate  defendants 


'Certain  excepiions  may  arise  due  to 
jurisdictional  limitations.  For  example,  the 
RobinsonPatman  Act,  15  U.S.C.  §  13  (19«8),  oPi  ..•  s 
only  lo  purchases  involving  commodities  "fo:  us<-. 
consumption,  or  resale  within  the  United  Stall  b. 
It  has  been  construed  not  to  apply  to'sales  foi 
export  See.  ^ ;;..  General  Chem..  Inc.  v.  Exxon 
Chem,  Co..  625  F.2d  1231. 1234  (5th  Cir.  1980). 
Intervening  domestic  sales,  however,  would  be 
subject  to  the  Act.  See  Raul  Int'l  Corp.  v.  Sealed 
Power  Corp.,  586  F.  Supp.  349.  351-55  [D.S.].] 
19S4). 
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may  be  fined  up  to  $10  million,  other 
defendants  may  be  fined  up  to  $350,000. 
and  individuals  may  be  sentenced  to  up 
to  3  years'  imprisonment.*  The 
Department  has  sole  responsibility  for 
the-criminal  enforcement  of  the 
Sherman  Act.  In  a  civil  proceeding,  the 
Department  may  obtain  injunctive  relief 
against  prohibited  practices.  It  may  also 
obtain  treble  damages  if  the  U.S. 
government  is  the  purchaser  of  affected 
goods  or  services.'  Private  plaintiffs 
may  also  obtain  injunctive  and  treble 
damage  relief  for  violatiohs  of  the 
Sherman  Act.  Before  the  Commission 
conduct  that  violates  the  Sherman  Act 
may  be  challenged  pursuant  to  the 
Commission's  power  under  Section  5  of 
the  Federal  Trade  Commission  Act, 
described  below. 

12.2    Clayton  Act 

The  Clayton  Act,  15  U.S.C.  §  12  et 
seq.,  expands  on  the  general 
prohibitions  of  the  Sherman  Act  and 
addresses  anticompetitive  problems  in 
their  incipiency.*  Section  7  of  the 
Clayton  Act,  15  U.S.C.  §  18,  prohibits 
any  merger  or  acquisition  of  stock  or 
assets  "where  in  any  line  of  commerce 
or  in  any  activity  affecting  commerce  in 
any  section  of  the  country,  the  effect  of 
such  acquisition  may  be  substantially  to 
lessen  competition,  or  to  tend  to  create 
a  monopoly."'  Section  15  of  the 
Clayton  Act  empowers  the  Attorney 
General,  and  Section  13fb)  of  the  FTC 
Act  empowers  the  Commission,  to  seek 
a  court  order  enjoining  consummation 
of  a  merger  that  would  violate  Section 
7.  In  addition,  the  Commission  may 
seek  a  cease  and  desist  order  in  an 
administrative  proceeding  against  a 
merger  under  either  Section  11  of  the 
Clapton  Act  or  Section  _5  of  the  FTC  Act, 
or  both.  Private  parties  may  also  seelc 
injunctive  rehef  under  15  U.S.C.  §  26. 
'  Section  3  of  the  Clayton  Act  prohibits 
any  person  engaged  in  commerce  from 
conditioning  the  lease  or  sale  of  goods 


*  Defendants  may  be  fined  up  to  t*vice  the  gross 
peruniary^inor  loss  caused  by  their  offense  in 
lieu  of  the  Sherman  Act  fines,  pursuant  to  18  U-S.C. 
«t 357 l(d)(  1988 k  Supp.  1993).  In  addition,  the  U.S. 
Sentencing  Commission  Guidelines  provide  further 
information  about  poasible  criminal  sanctions  for 
individual  antitrust  defendants  in  §2R1.1  and  for 
organizational  defendants  in  Chapter  Eight 

''See  15  U.S.C.  §4  (1988)  (injunctive relief);  15" 
U.S.C.  S  15a  (1988  &  Supp.  1993)  (damages). 

*"  Under  the  Clayton  Act,  "commerce"  includes 
"trade  or  commerce  among  the  several  states  and 
with  foreign  nations  *  *  *."  "Persons"  include 
corporat ions  or  associat ions  existing  under  or 
authorized  either  by  the  laws  of  the  United  Slates 
or  any  of  its  states  or  territories,  or  by  the  lavk's  of 
any  foreign  country.  15  U.S.C.  §12  (1988  &  Supp. 
1<«3). 

'  15  U.S.C.  §18  (1988).  The  asset  acquisition 
clause  applies  to  "personis)  subject  to  the 
jurisdiction  of  the  Federal  Trade  Commission" 
under  the  Cla>1on  Act. 


or  commodities  upon  the  purchaser's 
agreement  not  to  use  the  products  of  a 
con  petitor,  if  the  effect  may  be 
sub  tantially  to  lessen  competition  or  to 
ten(  to  create  a  monopoly  in  any  line 
of  c  jmmerce."  In  evaluating 
tranjsactions,  the  trend  of  recent 
aut  lority  is  to  use  the  same  analysis 
em  loyed  in  the  evaluation  of  tying 
un(  er  Sherman  Act  Section  1  to  assess 
a  d(  fendant's  liability  under  Section  3 
oft  le  Clayton  Act. 9 

S  !ction  2  of  the  Clayton  Act.  known 
as  t  le  Robinson-Patman  Act,^o  prohibits 
pri(  e  discrimination  in  certain 
circ  imstances.  Historically,  the 
Cor  imission  has  enforced  this 
pro 
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S  ;ction  5  of  the  Federal  Trade 
Cor  imission  Act  ("FTC  Act")  declares 
iwful  "unfair  methods  of 
petition  in  or  affecting  commerce, 
unfair  or  deceptive  acts  or  practices 
in  c  r  affecting  commerce."''  Pursuant  to 
its )  uthority  over  unfair  methods  of 
con  petition,  the  Commission  may  take 
adr  inistrative  action  against  conduet 
violates  the  Sherman  Act  and  the 
ton  Act,  as  well  as  anticompetitive 
pra  tices  that  do  not  fall  within  the 
SCO  )e  of  the  Sherman  or  Clayton  Acts. 
Th«  Commission  may  also  seek 
inji  nctive  relief  in  federal  court  against 
any  such  conduct  under  Section  13(b)  of 
the  FTC  Act.  Although  enforcement  at 
the  [Commission  relating  to  international 
dec  jptive  practices  has  become 
inc  easingly  important  over  time,  these 
Gu  lelines  are  limited  to  the 
Coi  imission's  antitrust  authority  under 
unfair  methods  of  competition 
uage  of  Section  5. 

Hart-Scott-Rodino  Antitrust 
rovements  Act  of  1976 


1  tie  II  of  the  Hart-Scott-Rodino 
An  itrust  Improvements  Act  of  1976 
["h  ?R  Act").  15  U.S.C.  §  18a,  provides 
the  3epartment  and  the  Commission 
wit  I  several  procedural  devices  to 
fac;  itate  enforcement  of  the  antitrust 
law  5  with  respect  to  anticompetitive 
mei  gers  and  acquisitions.' ^  The  HSR 


B  1  5  U.S.C.  §  14  (1988). 
J  ie.  e.g..  Mozart  Co.  v.  Mercedes-Benz  of  N. 

Inc.,  833  F.2d  1342. 1352  (9th  Cir.  1987),  cert. 

■d,  488  U.S.  870  (1988). 

5  U.S.C.  §§  13-13b.  21a  (1988). 

5  U.S.C.  §  45  (1988  &  Supp.  1993). 

The  scope  of  the  Agencies'  jurisdiction  under 

on  §  7  exceeds  the  scope  of  those  transactions 

ct  to  the  premei:ger  notification  requirements 
of  th  ;  HSR  Act.  Whether  or  not  the  HSR  Act 
pren  erger  notification  thresholds  are  satisfied. 

Agency  may  request  the  parties  to  a  merger 
aftet  ing  U.S.  commerce  to  provide  information 
volu  itarily  concerning  the  transaction.  In  addition, 
the  1  department  may  issue  Civil  Investigative 


Act  requires  persons  engaged  in 
commerce  or  in  any  activity  affecting 
commerce  to  notify  the  Agencies  of 
proposed  mergers  or  acquisitions  that 
would  exceed  statutory  size-of-party 
and  size-of-transaction  thresholds."  to 
provide  certain  information  relating  to 
reportable  transactions,  and  to  wait  for 
a  prescribed  period — 15  days  for  cash 
tender  offers  and  30  days  for  all  other 
transactions — before  consummating  the 
transaction.'**  The  Agency  may.  before 
the  end  of  the  waiting  period,  request 
additional  information  concerning  a 
transaction  (make  a  "Second  Request") 
and  thereby  extend  the  waiting  period 
beyond  the  initial  one  prescribed,  to  a 
specified  number  of  days  after  the 
receipt  of  the  material  required  by  the 
Second  Request — 10  days  for  cash 
tender  offers  and  20  days  for  all  other 
transactions. '5 

The  HSR  Act  and  the  FTC  rulf  s 
implementing  the  HSR  Act  '*  exedipt 
from  the  premerger  notification 


Dnni.md.s  ("ClDs")  pursuant  to  the  Antitrust  Process 
Act,  15  U.S.C.  §§  1311-1314  (1988),  and  the 
Commission  may  issue  administrative  CIDs 
pursuant  to  the  Act  of  Aug.  26,  1994,  Pub.  L.  No 
103-312,  §7;  108  Stat.  1691  (1994).  The 
Commission  may  also  issue  administrative 
subpoenas  and  orders  to  file  special  reports  under 
Sections  a  and  6(b)  of  the  ITC  Act,  respectively.  15 
U.S.C.  §§49,  46(b)  (1968).  Authority  in  particular 
cases  is  allocated  to  either  the  Department  or  the 
Commission  pursuant  to  a  voluntary  clearance 
protocol.  See  Antitrust  &  Trade  Reg.  Daily  (BNA). 
Dec.  6. 1993. 

"^  Unless  exempted  pursuant  to  the  Act.  the 
parties  must  provide  premerger  notification  to  the 
Agencies  if  (1)  the  acquiring  person,  or  the  person 
whose  voting  securities  or  assets  are  being  acquired, 
is  engaged  in  commerce  or  any  activity  affecting 
commerce:  and  (2)(a)  any  voting  securities  or  assets 
of  a  person  engaged  in  manufacturing  which  has 
annual  net  sales  or  total  assetsofSlO  million  or 
more  are  being  acquired  by  any  person  which  has 
total  assets  or  annual  net  sales  of  SlOO  million  or 
more,  or  (b)  any  voting  securities  or  assets  of  a 
person  not  engaged  in  manufacturing  which  has 
total  assets  of  SIO  million  or  more  are  being 
acquired  by  any  person  which  has  total  assets  or 
annual  sales  of  SlOO  m.illion  or  more:  or  (c)  any 
voting  securities  or  assets  of  a  person  with  annual 
net  sales  or  total  assets  of  SlOO  million  or  more  are 
being  acquired  by  any  person  with  total  assets  or 
annual  net  sales  of  SIO  million  or  more;  and  (3)  as 
a  result  of  such  acquisition,  the  acquiring  person 
would  hold  (a)  15  percent  or  more  of  the  voting 
securities  or  assets  of  the  acquired  person,  or  (b)  an 
aggregate  total  amount  of  the  voting  securities  and 
assets  of  the  acquired  person  of  SIS  million.  15 
U.S.C.  §  18a(a)  (1988).  The  size  of  the  transaction 
test  set  forth  in  (3)  supm  must  be  read  in 
conjunction  with  16  CFR  802.20  (1994).  This 
Section  exempts  asset  acquisitions  valued  at  S15 
million  or  less.  It  also  exempts  voting  securities 
acquisitions  of  SI  5  million  or  less  unless,  as  a  result 
of  the  acquisition,  the  acquiring  person  would  hold 
50  percent  or  more  of  the  voting  securities  of  an 
issuer  that  has  annual  net  ules  or  total  assets  of  S25 
million  or  more.  The  HSR  rules  are  necessarily 
technical,  and  should  be  consulted,  rather  than 
relying  on  this  summary, 

■ns  U.S.C.  §18a(b)  (1986  &  Supp.  1993):  16 CFR 
803.1  (1994). 

>M5  U.S.C.  §  18a(e)  (1968). 

"*  16  CFR  801-803  (1994). 
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requirements  certain  international 
transactions  (typically  those  having 
little  nexus  to  U.S.  commerce)  that 
otherwise  meet  the  statutory 
thresholds.'^  Failure  to  comply  with  the 
HSR  Act  is  punishable  by  court- 
imposed  civil  penalties  of  up  to  $10,000 
for  each  day  a  violation  continues.  The 
court  may  also  order  injunctive  relief  to 
remedy  a  failure  substantially  to  comply 
with  the  HSR  Act.  Businesses  may  seek 
an  interpretation  of  tiieir  obligations 
under  the  HSR  Act  from  the 
Commission.'* 

2.5    National  Cooperative  Research  and 
Production  Act 

The  National  Cooperative  Research 
and  Production  Act  ("NCRPA").  15 
U.S.C.  §§4301-06.  clarifies  the 
substantive  application  of  the  U.S. 
antitrust  laws  to  joint  research  and 
development  activities  and  joint 
production  activities.  Originally  drafted 
to  encourage  research  and  development 
by  providing  a  special  antitrust  regime 
for  research  and  development  ('R&D ') 
joint  ventures,  the  NCRPA  requires  U.S. 
courts  to  judge  the  competitive  effects  of 
a  challenged  joint  R&D  or  joint 
production  venture,  or  a  combination  of 
the  two,  in  properly  defined  relevant 
markets  and  under  a  rule-of-reason 
standard.  The  statute  specifies  that  the 
conduct  "shall  be  judged  on  the  basis  of 
its  reasonableness,  taking  into  account 
all  relevant  factors  affecting 
competition,  including„but  not  limited 
to,  effects  on  competition  in  properly 
defined,  relevant  research, 
development,  product,  process,  and 
service  markets."  15  U.S.C.  §4302.  This 
approach  is  consistent  with  the 
Agencies'  general  analysis  of  joint 
ventures." 

The  NCRPA  also  estabhshes  a 
voluntary  procedure  pursuant  to  which 
the  Attorney  General  and  the  FTC  may 
be  notified  of  a  joint  R&D  or  production 
venture.  The  statute  limits  the  monetary 
relief  that  may  be  obtained  in  private 
civil  suits  against  the  participants  in  a 
notified  venture  to  actual  rather  than 
treble  damages,  if  the  challenged 
conduct  is  within  the  scope  of  the 


"16  CFR  801.1(e),  (k),  802.50-52  (1994).  See 
Section  4.22  infra. 

'•See  16CFR  803.30  (1994). 

"See,  e.g.,  U.S.  Department  of  Justice  Antitrust 
Guidelines  for  the  Enforcement  and  Acquisition  of 
Intellectual  Property  (Proposed),  §4;  Statements  of 
Antitrust  Enforcement  Policy  and  Analytical 
Principles  Relating  to  Health  Care  and  Antitrust, 
Issued  by  the  U.S.  Department  of  Justice  and  the 
Federal  Trade  Commission,  Sept.  27, 1994, 
Statement  2  (outlining  a  four-step  approach  for  joint 
venture  analysis).  See  genenify  National  Collegiate 
Athletic  Ass'n  v.  Board  of  Regents  of  Univ.  of  Ok  la  . 
468  U.S.  85  (1984);  F.T.C.  v.  Indiana  Fedn  of 
Dentists.  476  U.S.  447  (1986). 


notification.  With  respect  to  joint 
production  ventures,  the  National 
Cooperative  Production  Amendments  of 
1993,  Pub.  L.  No.  103-42. 107  Stat.  117. 
119,  provide  that  the  benefits  of  the 
limitation  on  recoverable  damages  for 
claims  resulting  from  conduct  within 
the  scope  of  a  notification  are  not 
available  unless  (1)  the  principal 
facihties  for  the  production  are  located 
within  the  United  States  or  its 
territories,  and  (2)  "each  person  who 
controls  any  party  to  such  venture 
(including  such  party  itself)  is  a  United 
States  person,  or  a  foreign  person  from 
a  country  whose  law  accords  antitrust 
treatment  no  less  favorable  to  United 
States  persons  than  to  such  country's 
domestic  persons  with  respect  to 
participation  in  joint  ventures  for 
production."  15  U.S.C.  §4306(2)  (Supp. 
1993). 

2.6  Webb-Pomerene  Act 

The  Webb-Pomerene  Act.  15  U.S.C. 

>>(  Oi— oo,  piuviucS  a  iiiiiiicu  oiiiiii  uai 

exemption  for  the  formation  and 
operation  of  associations  of  otherwise 
competing  businesses  to  engage  in 
collective  export  sales.  The  exemption 
applies  only  to  the  export  of  "goods, 
wares,  or  merchandise,  "-o  It  does  not 
apply  to  conduct  that  has  an 
anticompetitive  effect  in  the  United 
States  or  that  injures  domestic 
competitors  of  the  members  of  an  export 
association.  Nor  does  it  provide  anv 
immunity  ft-om  prosecution  under 
foreign  antitrust  laws.^'  Associations 
seeking  an  exemption  under  the  Webb- 
Pomerene  Act  must  file  their  articles  of 
agreement  and  annual  reports  with  the 
Commission,  but  pre-formation 
approval  from  the  Commission  is  not 
required. 

2.7  Export  Trading  Company  .Act  of 
1982 

The  Export  Trading  Companv  Act  of 
1982  (the  "ETC  Act").  Pub.  L.  No.  97- 
290.  96  Stat.  1234.  is  designed  to 
increase  U.S.  exports  of  goods  and 
ser\'ices.  It  addresses  that  goal  in  several 
ways.  First,  in  Title  II.  it  encourages 
more  efficient  provision  of  export  trade 
services  to  U.S.  producers  and  suppliers 
by  reducing  restrictions  on  trade 
financing  provided  by  financial 
institutions.22  Second,  in  Title  111,  it 
reduces  uncertainty  concerning  the 
application  of  the  U.S.  antitrust  laws  to 


JOISU.S.C.  §61  (1988). 

■"See.  e.g..  Cases  89/85,  etc.,  Ahlstrom  v 
Comm'n  ("Wood  Pulp")  (E.CJ..  Sept.  27,  1968). 
1988E.C.R.  5193, 11988]  4CM.L.R.  901. 

"See  12  U.S.C.  §§  372,  635  a-4,  1841,  1843  11988 
&  Supp.  1993)  (Because  Title  D  does  not  implicate 
the  antitrust  laws,  it  is  not  discussed  further  in 
these  Guidelines.) 


export  trade  through  the  creation  of  a 
procedure  by  which  persons  engaged  in 
U.S.  export  trade  may  obtain  an  export 
trade  certificate  of  review  ("ETCR  ).'' 
Third,  in  Title  IV,  it  clarifies  the 
jurisdictional  rules  applicable  to  non- 
import  cases  brought  under  the 
Sherman  Act  and  the  FTC  Act.^*  The 
Title  III  certificates  are  discussed  brieflv 
here;  the  jurisdictional  rules  are  treated 
below  in  Section  3.1. 

Export  trade  certificates  of  re\  iew  a.-p 
issued  by  the  Secretary  of  Commerce 
with  the  concurrence  of  the  Attomev 
General.  Persons  named  in  the  ETCR 
obtain  limited  immunity  fh)m  suit 
under  both  state  and  federal  antitrust 
laws  for  activities  that  are  specified  in 
the  certificate  and  that  comply  with  the 
terms  of  the  certificate.  To  obtain  an 
ETCR,  an  applicant  must  show  that 
proposed  export  conduct  will: 

(1)  Resuh  in  neither  a  sub&ta.ntial 
lessening  of  competition  or  restraint  of 
trade  within  the  United  States  nor  a 
substantial  restraint  of  the  export  trado 
of  any  competitor  of  the  applicant: 

(2)  Not  unreasonably  enhance, 
stabilize,  or  depress  prices  in  the  United 
States  of  the  class  of  goods  or  services 
covered  by  the  application; 

(3)  Not  constitute  unfair  methods  (if 
competition  against  competitors 
engaged  in  the  export  of  the  class  ot 
goods  or  services  exported  by  the 
applicant:  and 

(4)  Not  include  any  act  that  mav 
reasonably  be  expected  to  result  in  the 
sale  for  consumption  or  resale  in  the 
United  States  of  such  goods  or 
services.  ^^ 

Congress  intended  that  these  standards 
"encompass  the  full  range  of  the 
antitrust  laws,"  as  defined  in  the  ETC 
Act.2« 

Although  an  ETCR  provides 
significant  protection  under  the 
antitrust  laws,  it  has  certain  hmitations. 
First,  conduct  that  falls  outside  the 
scope  of  a  certificate  remains  fully 
subject  to  private  and  governmental 
enforcement  actions.  Second,  an  ETCR 
that  is  obtained  by  fi^ud  is  void  from 
the  outset  and  thus  offers  no  protection 
under  the  antitrust  laws.  Third,  any 
person  that  has  been  injured  by  certified 
conduct  may  recover  actual  (though  not 
treble)  damages  if  that  conduct  is  found 
to  violate  any  of  the  statutory  criteria 
described  above.  In  any  such  action, 
certified  conduct  enjoys  a  presumption 
of  legality,  and  the  prevailing  party  is 


"15  use.  §§4011-21  (1988  &  Supp  J9H.J1 

"  15  U.S.C.  §6e  (1988):  15  U.S.C  $451.il|.n 
(1988). 

"15  U.S.C.  §  4013(a)  (1988J. 

'•'H.R.  Rep.  No.  924.  97th  Conj;..  :.i  s.-^-  .i. 
(1982).  See  15  U.S.C.  §402I|fi1. 


entitled  to  recover  costs  and  attorneys' 
fees.27  Fourth,  an  ETCR  does  not 
constitute,  explicitly  or  implicitly,  an 
endorsement  or  opinion  by  the 
Secretary  of  Commerce  or  by  the 
Attorney  General  concerning  the  legality 
of  such  business  plans  under  the  laws 
of  any  foreign  country. 

The  Secretary  of  Commerce  may 
revoke  or  modify  an  ETCR  if  the 
Secretary  or  the  Attorney  General 
determines  that  the  applicant's  export 
activities  have  ceased  to  comply  with 
(he  statutory  criteria  for  obtaining  a 
certificate.  The  Attorney  General  may 
also  bring  suit  under  Section  15  of  the 
Clayton  Act  to  enjoin  conduct  that 
threatens  "a  clear  and  irreparable  harm 
to  the  national  interest."28  even  if  the 
conduct  has  been  pre-approved  as  part 
of  an  ETCR. 

The  Commerce  Department,  in 
consultation  with  the  Department,  has 
issued  guidelines  setting  forth  the 
standards  used  in  reviewing  ETCR 
applications."  The  ETC  Guidelines 
contain  several  examples  illustrating 
application  of  the  certification  standards 
to  specific  export  trade  conduct, 
including  the  use  of  vertical  and 
horizontal  restraints  and  technology 
licensing  arrangements.  In  addition,  the 
Commerce  Department's  Export  Trading 
Company  Guidebook  '"  provides 
information  on  the  functions  and 
advantages  of  establishing  or  using  an 
export  trading  company,  including 
factors  to  consider  in  applying  for  a 
certificate  of  review.  The  Commerce 
Department's  Office  of  Export  Trading 
Company  Affairs  provides  advice  and 
information  on  the  formation  of  export 
trading  companies  and  facilitates 
contacts  between  producers  of 
exportable  goods  and  services  and  firms 
offering  export  trade  services. 

2.8    Related  Legislation 

2.81    Wilson  Tariff  Act 

The  Wilson  Tariff  Act,  15  U.S.C.  §§  8- 
11.  prohibits  "every  combination, 
conspiracy,  trust,  agreement,  or 
contract"  made  by  or  between  two  or 
more  persons  or  corporations,  either  of 
whom  is  engaged  in  importing  any 
article  from  a  foreign  country  into  the 
United  States,  where  the  agreement  is 


"See  15  U.S.C  S4016(b)(l)  (1988)  (injured  partvl 
and  84016(b)(4)  (1988)  (party  against  whom  claim 
is  brought). 

"15  U.S.C.  5  4016(b)(5)  (1968). 

'*>SeeDapaitin«nt  of  Commerce.  International 
Trade  Administration,  Guidelines  for  the  Issuance 
of  Export  Trade  Certificates  of  Review  {2d  ed.),  50 
Fed.  Reg.  i7B6  et  seq.  (hereinafter  "ETC 
Guidelines^'). 

'"U.S.  Department  of  Commerce.  Internationa! 
Trade  Adminiitration,  The  Export  Trading 
Company  Guidebook  (March  1984). 


int  inded  to  restrain  trade  or  increase  the 

ma  ket  price  in  any  part  of  the  United 

St«  es  of  the  import«i  articles,  or  of 

"ai  y  manufacture  into  which  such 

im  lorted  article  enters  or  is  intended  to 

ent  ;r."  Violation  of  the  Act  is  a 

mi<  demeanor,  punishable  by  a 

ma  cimum  fine  of  $5,000  or  one  year  in 

pri;  on.  The  Act  also  provides  for  seizure 

oft  le  imported  articles-^* 

2.8  :    Antidumping  Act  of  1916 

The  Revenue  Act  of  1916,  better 
knc  wn  as  the  Antidumping  Act,  15 
U.S  ,C.  §§  71-74.  is  not  an  antitrust 
Stat  Jte,  but  its  subject  matter  is  closely 
reh  ted  to  the  antitrust  rules  regarding 
prei  iation.  It  is  a  trade  statute  that 
crei  tes  a  private  claim  against  importers 
whi  I  sell  goods  into  the  United  States  at 
prit  es  substantially  below  the  prices 
cha  -ged  for  the  same  goods  in  their 
hoi  le  market.  In  order  to  state  a  claim, 
a  p  lintiff  must  show  both  that  such 
low  sr  prices  were  cominonly  and 
sys  ematically  charged,  and  that  the 
imp  orter  had  the  specific  intent  to 
inju  re  or  destroy  an  industry  in  the 
Uni  ed  States,  or  to  prevent  the 
esta  }Iishment  of  an  industry.  Dumping 
cas(  s  are  more  commonly  brought  using 
the  idministrative  procedures  of  the 
Tar  ff  Act  of  1930,  discussed  below. 

2.8:     TariffActof  1930 

comprehensive  discussion  of  the 
trac  s  remedies  available  under  the 
Tar  ff  Act  is  beyond  the  scope  of  these 
Gui  lelines.  However,  because  antitrust 
que  tions  sometimes  arise  in  the  context 
of  ti  ide  actions,  it  is  appropriate  to 
des(  ribe  these  laws  briefly. 

2.84I    Countervailing  Duties 


2.832  AntidumpingDuties 
Pursuant  to  Title  VII.B  of  the  Tariff 

Act,'*  parties  designated  in  the  statute 
may  petition  for  antidumping  duties, 
which  must  be  imposed  on  foreign 
merchandise  that  is  being,  or  is  likely  to 
be.  sold  in  the  United  States  at  "less 
than  fair  value"  ("LTFV"),  if  the  U.S. 
industry  is  materially  injured  or 
threatened  with  material  injury  by 
imports  of  the  foreign  merchandise.  The 
ITA  makes  the  LTFV  determination,  and 
the  ITC  is  responsible  for  the  injury 
decision. 

2.833  Section  337 

Section  337  of  the  Tariff  Act.  19 
U.S.C.  1337,  prohibits  "unfiair  methods 
of  competition  and  unfair  acts  in  the 
importation  of  articles  into  the  United 
States,"  if  the  effect  is  to  destroy  or 
substantially  injure  a  U.S.  industry,  or 
where  the  acts  relate  to  importation  of 
articles  infringing  U.S.  patents, 
copyrights,  trademarks,  or  registered 
mask  worics."  Complaints  are  filed  with 
ITC.  The  principal  remedies  imder 
Section  337  are  an  exclusion  order 
directing  that  any  offending  goods  be 
excluded  from  entry  into  the  United 
States,  and  a  cease  and  desist  order 
directed  toward  any  offending  U.S. 
firms  and  individuals.'*  The  ITC  is 
required  to  give  the  Agencies  an 
opportunity  to  comment  before  making 
a  final  determination."  In  addition,  the 
Department  participates  in  the 
interagency  group  Aat  prepares 
recommendations  for  the  President  to 
approve,  disapprove,  or  allow  to  take 
effect  the  import  relief  proposed  by  the 
ITC. 

2.84    Trade  Act  of  1974 


P  irsuant  to  Title  VILA  of  the  Tariff         2.841    Section  201 


Act  »2  U.S.  manufacturers,  producers, 
wh<  lesalers.  unions  and  trade 
ass(  ciations  may  petition  for  the 
imp  jsition  of  offsetting  duties  on     . 
subsidized  foreign  imports.^^  The 
Department  of  Commerce's  International 
Tra(  e  Administration  ("ITA")  must 
mak  3  a  determination  that  the  foreign 
gov<  rnment  in  question  is  subsidizing 
the  mports,  and  in  most  cases  the 
Inte  national  Trade  Commission  ("ITC") 
mus  t  determine  that  a  domestic  industry 
is  m  jterially  injured  or  threatened  with 
mati  rial  injury  by  reason  of  these 
imp  )rts. 


32 

1993 

33 

Act 
the 
19 
State 


lU.  i 


8|l5U.S.C.  §11(1988). 

;  Be  19  U.S.C  §§  1671  et  seq.  (1988  &  Supp. 


n  alternative  procedure  exists  under  Tariff 
,  303  for  countries  that  have  not  subscribed  to 
S  ibsidies  Code  or  measures  equivalent  to  it  See 
'  i.e.  S  1303(a)(1).  CF.  Cabot  Corp.  v.  United 

.  694  F.  Supp.  949.  955  (Ct.  Infl  Trade.  1988). 


Section  201  of  this  Act,  19  U.S.C. 
,2251  et  seq.,  provides  that  American 
businesses  claiming  serious  injury  due 
to  significant  increases  in  imports  may 
petition  the  ITC  for  relief  or 
modification  under  the  so-called 
"escape  clause."  If  the  ITC  makes  a 
determination  that  "an  article  is  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a 
substantial  c:ause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industry  producing  an  article  like  or 
directly  competitive  with  the  imported 
article,"  and  formulates  its 
recommendation  for  appropriate  relief, 
the  E)epartment  participates  in  the 
interagency  committee  that  conducts  the 

"See  19  U.S.C  1673  et  seq.  (1988  &  Supp.  1993). 
"  19  U.S.C  1337  (198B  *  Supp.  1993). 
3*19  U.S.C  1337  (d).  (0  (1988  k  Supp.  1993). 
"19  U.S.C  1337(b)(2)  (1966). 


Federal  Register  /  Vol.  59.  No.  201  /  Wednesday,  October  19.  1994  /  Notices 


52815 


investigations  and  advises  the  President 
whether  to  adopt,  modify,  or  reject  the 
import  reUef  recommended  by  the  ITC. 

2.842    Section  301 

Section  301  of  this  Act.  19  U.S.C. 
2411.  provides  that  the  U.S.  Trade 
Representative  ("USTR"),  subject  to  the 
specific  direction,  if  any,  of  the 
President,  may  take  action,  including 
restricting  imports,  to  enforce  rights  of 
the  United  States  under  any  trade 
agreement,  to  address  acts  inconsistent 
with  the  international  legal  rights  of  the 
United  States,  or  to  respond  to 
unjustifiable,  unreasonable  or 
discriminatory  practices  of  foreign 
governments  that  burden  or  restrict  U.S. 
commerce.  Interested  parties  may 
initiate  such  actions  through  petitions  to 
the  USTR.  or  the  USTR  may  itself 
initiate  proceedings.'*  Of  particular 
interest  to  antitrust  enforcement  is 
Section  301(d){3)(B)(in).  which  includes 
among  the  "unreasonable"  practices  of 
foreign  governments  that  might  justify  a 
proceeding  the  "toleration  by  a  foreign 
government  of  systematic 
anticompetitive  activities  by  private 
firms  or  among  enterprises  in  the 
foreign  country  that  have  the  effect  of 
restricting  •  •  •  access  of  United  States 
goods  (or  services]  to  purchasing  by 
such  firms."  '»  The  Department 
participates  in  the  interagency 
committee  that  makes  recommendations 
to  the  President  on  what  actions,  if  any. 
should  be  taken. 

2.9    Relevant  International  Agreements 

To  further  the  twin  goals  of  promoting 
enforcement  cooperation  between  the 
United  States  and  foreign  governments 
and  of  reducing  any  tensions  that  may 
arise  in  particular  proceedings,  the 
Agencies  have  developed  close  bilateral 
relationships  with  antitrust  and 
competition  policy  officials  of  many 
different  countries.  In  some  instances, 
understandings  have  been  reached  with 
respect  to  notifications,  consultations, 
and  cooperation  in  antitrust  matters.  In 
other  instances,  more  general  rules 
endorsed  by  multilateral  organizations 
such  as  the  Organization  for  Economic 
Cooperation  and  Development 
("OECD")  provide  the  basis  for  the 
Agencies'  cooperative  policies.  Finally. 
even  in  the  absence  of  specific  or 
general  international  understandings  or 
recommendations,  the  Agencies  often 
seek  cooperation  with  foreign 
authorities. 


2.91    Bilateral  Cooperation  Agreements 
Formal  written  bilateral  arrangements 
exist  between  the  United  States  and  the 
Federal  Republic  of  Germany,  Australia, 
and  Canada.**  International  antitrust 
cooperation  can  also  occur  through 
mutual  legal  assistance  treaties 
("MLATs"),  which  are  treaties  of 
general  application  pursuant  to  which 
the  United  States  and  a  foreign  country 
agree  to  assist  one  another  in  criminal' 
law  enforcement  matters.  MLATs 
currently  are  in  force  with  nearly  20 
foreign  countries,  and  many  more  are  in 
the  process  of  ratification  or  negotiation. 
However,  only  the  MLAT  with  Canada 
has  been  used  to  date  to  cover  antitrust 
offenses."'  The  Agencies  also  hold 
regular  consultations  with  the  antitrust 
officials  of  Canada,  the  European 
Commission,  and  Japan,  tad  have  close, 
informal  ties  with  the  antitrust 
authorities  of  many  other  countries. 
Since  1990,  they  have  cooperated 
closely  with  countries  in  the  process  of 
establishing  competition  agencies, 
assisted  by  funding  provided  by  the 
Agency  for  International  Development. 
During  the  week  of  October  3. 1994, 
Congress  passed  H.R.  4781.  the 
International  Antitrust  Enforcement 
Assistance  Act  of  1994.  see  n.95  infra, 
which  authorizes  the  Agencies  to  enter 
into  antitrust  mutual  assistance 
agreements  in  accordance  with  the 
legislation. 

2.92    International  Guidelines  and 
Recommendations 

The  Agencies  have  agreed  with 
respect  to  member  countries  of  the 
OECD  to  consider  the  legitimate 


*  19  U.S.C.  2412(a),  (b)  (1988);  see  also 
Identification  of  Trade  Expansion  Priorities.  Exec. 
Order  No.  12. 901. 59  Fed.  Reg.  10,727  (1994). 

« 19  U.S.C.  24n(dK3)(BHi)(ni)(1988). 


•See  Agreement  Relating  to  Mutual  Cooperation 
Regarding  Restrictive  Business  Practices.  June  23. 
1976.  U.S.-F.R.G..  27  U.S.T.  1956.  T.I.S.  No.  8291 
repnnted  in  4  Trade  Reg.  Rep.  (CCH)  1 13.501: 
Agreement  Between  the  Government  of  the  United 
States  of  America  and  the  Government  of  Australia 
Relating  to  Cooperation  on  Antitrust  Matters.  June 
29. 1982.  U.S.-Austrl..  T.I.A.S.  No.  10365.  rvpriated 
in  4  Trade  Reg.  Rep.  (CCH)  1 13.502;  and 
Memorandum  of  Understanding  as  to  Notification. 
Consultation,  and  Cooperation  with  Respect  to  the 
Application  of  National  Antitrust  l<aws,  March  9. 
1984,  U.S. -Can.,  reprinted  in  4  Trade  Reg.  Rep. 
(CCH)  ^  13.503.  The  Agencies  also  signed  a  similar 
agreement  with  the  Commission  of  the  European 
Communities  in  1991.  See  Agreement  Between  the 
Government  of  the  United  Slates  of  America  and 
the  Commission  of  the  European  Communities 
Regarding  the  Application  of  Their  Competition 
Laws.  Sept.  23. 1991.  30  ILM  1491  (Nov.  1991). 
reprinted  in  4  Trade  Reg.  Rep.  (CCH)  1 13,504. 
However,  on  August  9. 1994.  the  European  Court 
of  lustrce  ruled  that  the  Agreement  did  not  comply 
with  institutional  requirements  of  the  law  of  the 
European  Union  ("EU").  Under  the  Court's 
decision,  action  by  the  EU  Council  of  Ministers  is 
necessary  for  this  type  of  agreement.  See  French 
Republic  V.  Commission  of  European  Communities 
(No.  C-327/91)  (Aug.  9. 1994). 

•'  Treaty  with  Canada  on  Mutual  Legjt)  Assistance 
in  Criminal  Matters.  S.  Exec.  Rep.  No.  100-114 
100th  Cong..  2d  Sess.  (1989). 


interests  of  other  nations  in  accordance 
with  relevant  OECD 
recommendations.42  Under  the  terms  of 
a  1986  recommendation,  the  United 
States  agency  with  responsibility  for  a 
particular  case  notifies  a  member 
country  whenever  an  antitrust 
enforcement  action  may  affect  important 
interests  of  that  country  or  its 
nationals.'*'  Examples  of  potentially 
notifiable  actions  include  requests  for 
documents  located  outside  the  United 
States,  attempts  to  obtain  information 
from  potential  witnesses  located  outside 
the  United  States,  and  cases  or 
investigations  with  significant  foreign 
conduct  or  involvement  of  foi-sign 
persons. 

3.  Threshold  International  Enforcement 
Issues 

3.1    Jurisdiction 

Just  as  the  acts  of  U.S.  citizens  fn  a 
foreign  nation  ordinarily  are  subject  to 
the  law  of  the  country  in  which  they 
occur,  the  acts  of  foreign  citizens  in  Uje 
United  States  ordinarily  are  subject  to 
U.S.  law.  The  reach  of  the  U.S.  antitrust 
laws  is  not  limited,  however,  to  condua 
and  transactions  that  occur  within  the 
boundaries  of  the  United  States. 
Anticompetitive  conduct  that  affects 
U.S.  domestic  or  foreign  commerce  may 
violate  the  U.S.  antitrust  laws  regardless 
of  where  such  conduct  occurs  or  the 
nationality  of  the  parties  involved.  In  a 
world  in  which  economic  transactions 
observe  no  boundaries,  international 
recognition  of  the  "effects  doctrine"  of 
jurisdiction  has  become  widespread.*'* 

3.11    Jurisdiction  Over  Conduct 
Involving  Import  Commerce 

With  respect  to  foreign  import 
commerce,  the  Supreme  Court  has 
recently  in  Hartford  Fire  Insurance  Co. 
V.  California  that  "the  Sherman  Act 


*-See  Revised  Recommendations  of  the  OECD 
Council  Concerning  Cooperation  Between  Membe: 
Countries  on  Restrictive  Business  Practices 
Affecting  International  Trade.  OECD  Doc  No 
C(86)44  (Final)  (May  21,  1966).  The 
Recommendation  also  calls  for  countries  to  consult 
with  each  other  in  appropriate  situations,  with  the 
aim  of  promoting  enforcement  cooperation  and 
minimizing  differences  that  may  arise. 

♦'The  OECD  has  25  member  countries  and  the 
European  Union  is  represented  as  an  observer.  The 
OECD's  membership  includes  many  of  the  most 
advanced  market  economies  in  the  world.  The 
OECD  also  has  several  observer  nations,  who  h.ie 
rapid  progress  toward  open  market  economies.  The 
Agencies  follow  recommended  OECD  practices 
with  respect  to  all  member  countries. 

**  The  test  adopted  in  the  European  Court  of 
Justice  usually  produces  the  same  outcomes  as  the 
"effects  "  test  employed  in  the  U.S.  See  Cases  89/ 
85.  etc..  Ahlstrom  v.  Comm'n.  note  21  supra.  The 
merger  laws  of  the  European  Union.  Canada. 
Germany,  France.  Australia,  and  the  Czech  and 
Slovak  Republics,  among  others,  take  a  similar 
approach. 
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applies  to  foreign  conduct  that  was 
meant  to  produce  and  did  in  fact 
produce  some  substantial  effect  in  the 
United  States."*'  Imports  intended  for 
sale  in  the  United  States  by  definition 
affect  the  U.S.  domestic  market  directly, 
and  will,  therefore,  almost  invariably 
satisfy  the  intent  part  of  the  Hartford 
test.  Whether  they  in  fact  produce  the 
requisite  substantial  effects  will  depend 
on  the  facts  of  each  case. 

Illustrative  Example  A*^ 

Situation:  A.  B.  C,  and  D,  are  foreign 
companies  that  produce  a  product  in  various 
foreign  countries.  None  has  any  U.S. 
production,  nor  any  U.S.  subsidiaries.  They 
organize  a  rartel  for  the  purpose  of  raising 
the  price  for  th^  product  in  question. 
Collectively,  the  cartel  members  make 
substantial  sales  into  the  United  States,  both 
in  absolute  terms  and  relative  to  total  U.S. 
consumption.  . 

Discussion:  These  facts  present  the 
straightforward  case  of  cartel  participants 
selling  products  directly  into  the  United 
States.  In  this  situation,  the  transaction  is 
unambiguously  an  import  into  the  U.S. 
market,  and  the  sale  is  not  complete  until  the 
goods  reach  the  United  States.  Thus.  U.S. 
jurisdiction  is  clear  under  the  general 
principles  of  antitrust  law  expressed  most 
recently  in  Hartford  Fire.  The  facts  presented 
here  demonstrate  actual  and  intended 
participation  in  U.S.  commerce.*' 

3.12    Jurisdiction  Over  Mergers  and 
Acquisitions  Subject  to  Section  7  of  the 
Clayton  Act 

The  general  jurisdictional  reach  of 
Section  7  is  co-extensive  with  the  reach 
of  the  Sherman  Act,  as  a  result  of  the 
1980  amendment  of  the  Clayton  Act 
extending  it  to  all  matters  affecting 
commerce,  which  includes  trade  or 
commerce  with  foreign  nations. ^»  Thus, 
the  Agencies  would  apply  the  same 
principles  regarding  their  foreign 
commerce  jurisdiction  to  Clayton 
Section  7  cases  as  they  would  apply  in 
Sherman  Act  cases. 

Illustrative  Example  B 

Situation:  Two  foreign  firms,  one  in  Europe 
and  the  other  in  Canada,  account  together  for 


'M13S.CT.  2801,2909(1993). 

'''The  example<i  incorporated  into  the  text  are 
intended  solely  to  illustrate  how  the  Agencies 
would  apply  the  principles  articulated  in  the 
Guidelines  in  differing  fsct  situations.  In  each  case, 
of  course,  the  ultiin<ite  outcome  of  the  analysis,  i.e  , 
whether  or  not  a  violation  of  the  antitrust  laws  has 
occurred,  would  depend  on  the  specific  facts  and 
circumstances  of  the  case.  These  examples, 
therefore,  do  not  address  many  of  the  factual  dnd 
economic  questions  the  Agencies  would  ask  in 
analyzing  particular  conduct  or  transactions  under 
the  antitrust  laws.  Therefore,  certain  hypothetical 
situations  presented  here  may,  when  fully  analyzed, 
not  violate  any  provision  of  the  antitrust  laws. 

*'See  Section  3.13  infra. 

'•See  note  6  supra:  Antitrust  Procedural 
Improvements  Act  of  1980.  Pub.  L.  No.  96-349.  94 
Slat.  1154(1980). 


8  >%  of  U.S.  sales  of  a  particular  product. 
N  either  firm  has  a  U.S.  subsidiary,  and 
n  iither  has  productive  assets  in  the  United 
S  ates;  instead,  both  serve  the  U.S.  market 
p  irely  through  direct  imports.  They  enter 

to  an  agreement  to  merge. 

Discussion:  As  noted  above,  the 
jJrisdictional  provisions  of  Section  7  of  the 
C  ayton  Act  reach  the  stock  and  asset 
ai  quisitions  of  persons  engaged  in  "any 
ai  tivity  affecting  commerce."  In  assessing 
ji  risdiction  under  Section  7  for  international 
u  msactions  the  Agencies  analyze  the 
q  lestion  of  effects  on  commerce  in  a  manner 
a  nsistent  with  the  foreign  Trade  Antitrust 
h  iprovements  Actof  1982  ("FTAIA")**  that 
ii   they  look  to  see  whether  the  effects  on 
t  S.  domestic  or  import  commerce  are  direct, 
si  bstantial,  and  reasonably  foreseeable.*"  It 
i!  appropriate  to  do  so  because  the  FTAIA 
s  eds  light  on  the  type  of  effects  Congress 
o  nsidered  necessary  for  foreign  commerce 

ses,  even  though  the  FTAIA  itself  did  not 
ai  lend  the  Clayton  Act.  On  the  facts  of  this 
e;  ample,  the  Agencies" would  conclude  that 
S  ction  7  jurisdiction  exists.*'  While  the 
ti  insaction  may  be  subject  to  the  terms  of  the 
Ji  sR  Act  (assuming  size  of  person  and  size 

transaction  thresholds  are  met),  it  ivould 
aipear  to  be  exempted  by  16  CFR  802.Sl(h). 
S  e  Section  4.22  infra. 

3  13     Jurisdiction  Over  Conduct 
Involving  Other  Commerce 

With  respect  to  foreign  commerce 
o  her  than  imports,  the  jurisdictional 
li  nits  of  the  Sherman  Act  and  the  FTC 
,^t  ace  delineated  in  the  FTAIA. 

131     The  Foreign  Trade  Antitrust 
Improvements  Act  of  1982 

The  FTAIA  provides,  in  nearly 
identical  language  in  both  the  Sherman 
Aj:t  and  the  FTC  Act,  that  the  statutes: 

*  *  *  shall  not  apply  to  conduct  involving 
titde  or  commerce  (other  than  import  trade 
o   import  commercel  with  foreign  nations 
u  I  less — 
(1)  such  conduct  has  a  direct,  substantial, 
d  reasonably  foreseeable  effect — 

(A)  on  trade  or  commerce  which  is  not 

tr  ide  or  commerce  with  foreign  nations,  or 
import  trade  or  import  commerce  with 
fieign  nations;  or 

(B)  on  export  trade  or  export  commerce 

v>  ith  foreign  nations,  of  a  person  engaged  in 

ch  trade  or  commerce  in  the  United 
Slates:  52  and 


■•15  U.S.C.  S6a  (1988)  (Sherman  An)  and 
!»l5(a)(3)  (1988)  (FTC  Act). 

■•"See  Section  3.131  infra. 

'•'  If  it  appears  in  a  particular  case  that  effective 
r(  lef  may  be  difficult  to  obtain,  the  case  may  t>e  one 

which  the  Agencies  would  seek  to  coordinate 
It  iir  efforts  with  other  authorities  who  are 
ej  amining  the  transaction.  Through  concepts  such 
positive  comity,"  one  country's  authorities  may 
a^  another  country  to  take  measures  that  address 
p  ssibLe  harm  to  competition  in  the  requesting 
Lfuntry's  market. 

*  If  the  Sherman  Act  or  the  FTC  Act  applies  to 
SI  ch  conduct  only  because  of  the  operation  of 
p  ragraph  (1)(B),  then  the  Act  shall  apply  to  such 
D  nduct  only  for  injury  to  export  business  in  the 
LI  lited^States.  (15  U.S.C.  §§6a,  45(a)(3)  (1988). 


(2)  such  effect  gives  rise  to  a  claim  under 
the  provisions  of  (the  Sherman  Act  or  the 
FTC  Act],  other  than  this  Section. 

illustrative  Example  C 

Situation:  Companies  E  and  F  are  the  only 
producers  of  product  Q  in  country  Epsilon. 
one  of  the  biggest  markets  for  sales  of  Q  in 
the  world.  E  and  F  together  account  for  90% 
of  the  sales  of  product  Q  in  Epsilon.  In  order 
to  prevent  a  competing  U.S.  producer  from 
entering  the  market  in  Epsilon,  E  and  F  agree 
that  neither  one  of  them  will  purchase  or 
distribute  the  U.S.  product,  and  that  they  will 
take  "all  feasible"  measures  to  keep  the  U.S. 
company  out  of  their  market.  Without 
specifically  discussing  what  other  measures 
they  will  take  to  carry  out  this  plan,  E  and 
F  meet  with  their  distributors  and,  through 
a  variety  of  threats  and  inducements,  obtain 
agreement  of  all  the  distributors  not  to  carr>- 
the  U.S.  product.  There  are  no  commercially 
feasible  substitute  distribution  channels 
available  to  the  U.S.  producer.  Because  of  the 
actions  of  E  and  F,  the  U.S.  producer  cannot 
find  any  distributors  to  carry  its  product  and 
is  unable  to  enter  the  market  in  Epsilon. 

Discussion:  The  agreement  t)etween  E  and 
F  not  to  purchase  or  distribute  the  U.S. 
product  would  clearly  have  a  direct  and 
reasonable  foreseeable  effect  on  U.S.  export 
commerce,  since  it  is  aimed  at  a  U.S. 
exporter.  The  substantiality  of  the  effects  on 
U.S.  exports  would  depend  on  the 
significance  of  E  and  F  as  purchasers  and 
distributors  of  Q,  although  on  these  facts 
virtually  total  foreclosure  from  the  Epsilon 
market  would  almost  certainly  qualify  as  a 
substantial  effect  for  jurisdictional  purposes. 

3.132    Jurisdiction  in  Cases  Under 
Subsection  1  (A)  of  FTAIA 

To  the  extent  that  conduct  in  foreign 
countries  does  not  "involve"  import 
commerce  but  does  have  an  "effect"  on 
either  import  transactions  or  commerce 
within  the  United  States,  the  Agencies 
apply  the  "direct,  substantial,  and 
reasonable  foreseeable"  standard  of  the 
FTAIA.  That  standard  is  applied,  for 
example,  in  cases  in  which  a  cartel  of 
foreign  enterprises,  or  a  foreign 
monopolist,  reaches  the  U.S.  market 
through  any  mechanism  that  goes 
beyond  direct  sales,  such  as  the  use  of 
an  unrelated  intermediary,  as  well  as 
cases  in  which  foreign  vertical 
restrictions  or  intellectual  property 
licensing  arrangements  have  an 
anticompetitive  effect  on  U.S. 
commerce. 

Illustrative  Example  D 

Situation:  As  in  Illustrative  Example  A.  the 
foreign  cartel  produces  a  product  in  several 
foreign  countries.  None  of  its  members  have 
any  U.S.  production,  nor  do  any  of  them  hove 
U.S.  subsidiaries.  They  organize  a  cartel  for 
the  purpose  of  raising  the  price  for  the 
product  in  question.  Rather  than  selling 
directly  into  the  United  States,  however,  the 
cartel  sells  to  an  intermediary  outside  the 
United  States,  which  they  know  will  resell 
the  product  in  the  United  States. 
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Discussion:  The  jurisdictional  analysis 
would  change  slightly  from  the  one 
presented  in  Example  A.  because  not  only  is 
the  conduct  being  challenged  entered  into  by 
cartelists  in  a  foreign  country,  but  it  is  also 
initially  implemented  through  a  sale  made  in 
a  foreign  country.  Despite  the  different  test, 
however,  the  outcome  would  remain  the 
same.  The  existence  of  the  intermediary 
would  trigger  the  application  of  the  FTAIA 
because  the  conduct  would  not  involve 
import  commerce  within  the  meaning  of  the 
FTAIA  and  the  Agencies  would  have  to 
determine  whether  the  challenged  conduct 
had  "direct,  substantial  and  reasonably 
foreseeable  effects"  on  US.  domestic  or 
import  commerce.  Furthermore,  in  keepipg 
w  ith  the  Supreme  Court's  admonition  in 
Summit  Health.  Ltd.  v.  Pinbas,  ill  S.  Ct. 
1842, 1847  (1991),  the  Agencies  would  focus 
on  the  potential  harm  that  would  ensue  if  the 
conspiracy  were  successful,  not  on  whether 
the  alleged  unlawful  conduct  itself  had  the 
prohibited  effect  upon  interstate  or  foreign 
commerce. 

Illustrative  Example  E 

Situation:  Widgets  are  manufactured  in 
both  the  United  States  and  various  other 
countries  around  the  world.  The  non-U.S. 
manufacturers  get  together  privately  outside 
the  United  States  and  agree  among 
themselves  to  raise  prices  to  specified  levels 
and  take  measures  to  restrict  imports  into 
their  respective  countries,  but  specifically 
indicate  that  sales  in  the  United  States  are 
not  covered,  and  that  each  company  will  be 
free  independently  to  set  its  prices  for  the 
U.S.  market.  Over  time,  however,  the  cartel 
members  unilaterally  begin  to  sell  excess 
production  into  the  United  States  as  a  means 
by  which  to  stabilize  the  existing  pact.  The 
resulting  sales  into  the  United  States  affect 
output  and  price  in  the  United  States  and 
U.S.  exports  are  imp)aired. 

Discussion:  This  example  is  intended  to 
highlight  the  type  of  effects  on  U.S. 
commerce  that  can  result  from  a  price-fixing 
agreement  that  expressly  excludes  sales  in 
the  United  States  and  thus  does  not  involve 
import  commerce  within  the  meaning  of  the 
FTAIA.  The  jurisdictional  issue  presented, 
therefore,  is  whether  the  consequence  of  each 
party's  unilateral  decision  to  sell  into  the 
United  States  in  order  to  stabilize  the 
agreement  is  sufficiently  direct  and 
reasonably  foreseeable  under  the  FT.^IA  to 
satisf)'  the  jurisdictional  standard.  If  the  facts 
showed  that  certain  members  of  the  cartel 
independently  sold  in  a  nu-mner  that  was  not 
attributable  to  the  agreement,  the  Agencies 
would  not  have  jurisdiction  to  challenge  the 
underlying  agreement.*^  However,  if  die  facts 
showed  that  the  cartel  anticipated  affecting 


"If  the  Agencies  lack  jurisdiction  under  the 
FTAIA  to  challenge  the  cartel,  the  facts  of  this 
example  would  nonetheles»  lend  themselva*  well  to 
cooperative  enforcement  action  among  antitrust 
agencies.  Virtually  every  country  with  an  antitrust 
law  prohibits  horizontal  cartels  and  the  Agencies 
would  willingly  cooperate  with  foreign  authorities 
taking  direct  action  against  the  cartel  in  the 
countries  where  the  agreement  has  raised  the  price 
of  widgets  to  the  extent  such  cooperation  is  allowed 
under  U.S.  law  and  any  agreement  executed 
pursuant  to  U.S.  law  with  foreign  agencies. 


the  U.S.  market  as  a  necessary  and 
indispensable  aspect  of  the  original 
conspiracy,  then  the  express  exclusion  of  the 
U.S.  market  in  the  price-fixing  agreement 
would  be  pretextual.  In  that  case,  the  cartel 
would  be  affecting  output  and  price  in  the 
United  States,  and  the  sales  into  the  United 
States  to  alleviate  pressure  on  the  cartel 
would  be  considered  sufficiently  direct  to 
satisfy  the  requirements  of  the  FT.AIA.  In 
addition,  because  the  illegal  agreement 
incorporated  provisions  designed  to  restrict 
access  to  foreign  markets  and  stymied  efforts 
by  U.S.  fuTns  to  export,  the  facts  would 
support  a  conclusion  that  the  agireme.nfs 
restraints  had  a  "direct,  substantial  and 
reasonably  foreseeable  effect"  on  the 
commerce  of  US.  exporters.  See  infra  Sec. 
3.133. 

3.133     Jurisdiction  in  Cases  Involving 
Foreign  E.vport  Commerce 

Two  categories  of  'export  cases"  fail 
within  the  FTAlA's  jurisdictional  test. 

First,  the  Ac;encies  may  in  appropriate 
cases  take  er  ^orcement  action  against 
anticompetitive  conduct,  wherever 
occurring,  that  restrains  U.S.  exports,  if 
(1)  the  conduct  has  a  direct,  substantial, 
and  reasonably  foreseeable  effect  on 
exports  of  goods  or  services  from  the 
United  States,  and  (2)  the  U.S.  courts 
can  obtain  jurisdiction  over  the  foreign 
persons  or  corporations  engaged  in  such 
conduct.**  As  Section  3.2  below 
explains  more  fully,  if  the  conduct  is 
unlawful  under  the  importing  countr>-'s 
antitrust  laws  as  Well,  the  Agencies  are 
also  prepared  to  work  with  &at 
country's  authorities  if  they  are  better 
situated  to  remedy  the  conduct,  and  if 
they  are  prepared  to  take  action  against 
such  conduct  pursuant  td  their  antitrust 
laws  that  will  address  tKe  U.S.  concerns. 

Second,  the  Agencies  tnay  in 
appropriate  cases  take  ei^fbrcement 
action  against  conduct  by  U.S.  exporters 
that  has  a  direct,  substantial,  and 
reasonably  foreseeable  effect  on  trade  or 
commerce  within  the  United  States,  or 
on  import  trade  or  commerce.  This  can 
arise  in  two  principal  ways.  First,  if 
demand  in  the  United  States  were 
inelastic  or  if  sellers  not  involved  in  the 
agreement  are  unable  to  increase  sales 
readily,  an  agreement  among  U.S.  firms 
regarding  the  level  of  their  exports  that 
had  a  substantial  share  of  the  relevant 
market  could  reduce  supply  and  raise 
prices  in  the  United  States.^s  Second, 
conduct  ostensibly  export-related  could 


^••See  U.S.  Department  of  Justice  Press  Release 
dated  April  3. 1992  (announcing  enforcement 
policy  that  would  perml»the  Department  to 
challenge  foreign  business  conduct  that  harms 
American  exports  when  the  conduct  would  have 
violated  U.S.  antitrust  laws  if  it  occurred  in  the 
United  States). 

"One  would  need  to  show  more  than  indirect 
price  effects  resulting  from  legitimate  export  effons 
to  support  an  antitrust  challenge.  See  ETC 
Guidelines,  note  29.  supro.  50  Fed. Reg.  at  1791. 


affect  the  price  of  products  sold  or 
resold  in  the  United  States.  This  kind  of 
effect  could  occur  if,  for  example,  U.S. 
firms  fixed  the  price  of  an  input  used  to 
manufacture  a  product  overseas  for 
ultimate  resale  in  the  United  States. 

Illustrative  Example  F 

Sifua.'jon.  Companies.  P.  Q,  R.  and  S. 
organized  under  the  laws  of  country  .Mpha. 
all  manufacture  and  distribute  construaion 
equipment.  .Much  of  that  equipment  is 
protected  by  patents  in  the  various  countries 
where  it  is  sold,  including  Alpha.  The 
companies  all  belong  to  a  private  trade 
assCiCiation.  which  develops  industry 
standards  that  are  often  (although  not  alwavs) 
adopted  by  Alphas  regulatory  authorities. 
Feeling  threatened  by  competition  from  the 
United  States,  tiie  companies  agree  at  a  trade 
association  meeting  (li  to  refuse  to  adopt  any 
U.S.  company  technologv-  as  an  industry 
standard,  and  (2)  to  boycott  any  distritjutor 
of  construction  equip.-nant  that  sto.tks 
competing  U.S.  products.  The  U.S 
coHipar.ies  have  taken  all  necessc.-y  s;-ps  to 
protect  their  intellectual  properry  under  the 
law  of  Alpha. 

DisCLSsion.  In  this  example,  the  coli«:ti\  e 
activity  impedes  U.S.  companies  in  two 
ways:  Their  technology  is  boycotted  (e\en  if 
U.S.  companies  are  witling  to  license  their 
intellectual  property)  and  they  are  foreclosed 
from  access  to  existing  distributors  who 
cannot  afford  to  lose  the  accounts  of  their 
major  domestic  companies.  The 
jurisdictional  question  is  whether  these 
actions  create  a  direct,  substantial,  and 
reasonably  foreseeable  effect  on  the  exports 
of  U.S.  companies.  The  mere  fact  that  only 
the  market  of  Alp.ha  appears  to  he  foreclosed 
is  not  enough  to  defeat  such  an  effect  Or.ly 
if  exclusion  from  Alpha  as  a  quantitative 
measure  were  so  de  minimis  in  terms  of 
actual  volume  of  trade  that  there  would  not 
be  a  substantial  effect  on  U.S.  export 
commerce  would  jurisdiction  be  lacking 
Civen  that  this  example  involves 
construction  equipment,  a  generally  highly 
priced  capital  gooJid.  the  exclusion  fro.m 
Alpha  would  protwbly  satisfy  the 
substantiality  requirement  for  FTAIA 
jurisdiction,  even  if  U.S.  exports  to  Alpha 
would  be  expected  to  amount  to  only  a  few 
machines.  This  arrangement  appears  to  have 
been  created  with  particular  reference  to 
competition  from  the  United  States,  which 
indicates  that  the  effects  on  US  exports  are 
both  direct  and  foreseeable. 

3.14    Jurisdiction  When  U.S. 
Government  Finances  or  Purchases 

The  Agencies  may,  in  appropriate 
cases,  take  enforcement  action  when  the 
U.S.  Government  is  a  purchaser,  or 
substantially  funds  the  purchase,  of 
goods  or  senices  for  consumption  or 
use  abroad.  Cases  in  which  the  effect  of 
anticompetitive  conduct  with  respect  to 
the  sale  of  these  goods  or  ser\ ices  falls 
primarily  on  U.S.  taxpayers  may  qualih' 
for  redress  imder  the  federal  antitrust- 
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laws.'^  As  a  general  matter,  the 
Agencies  consider  there  to  be  a 
sufficient  effect  on  U.S.  commerce  to 
support  the  assertion  of  jurisdiction  if, 
as  a  result  of  its  payment  or  financing, 
the  U.S.  Government  bears  more  than 
half  the  cost  of  the  transaction.  For 
purposes  of  this  determination,  the 
Agencies  apply  the  standards  used  in 
certifying  export  conduct  imder  the  ETC 
Act  of  1982. 15  U.S.C.  §§  4011-21 
(1982)." 

Illustrative  Example  G 

Situation:  A  combination  of  U.S.  firm.s  and 
local  firms  in  country  Beta  create  a  U.S.- 
based  joint  venture  for  the  purpose  of 
building  a  major  pollution  control  facility  for 
Beta's  Environmental  Control  Agency 
("BECA").  The  venture  has  rdceived 
preferential  funding  from  the^U.S. 
Government,  which  has  the  effect  of  making 
the  present  value  of  exftected  future 
repayment  of  the  principal  and  interest  on 
the  loan  less  than  half  its  face  value.  Once 
the  venture  has  begun  work,  it  appears  that 
its  members  secretly  agreed  to  inflate  the 
price  quoted  to  BECA,  in  order  to  secure 
more  binding. 

Discussion:  The  fact  that  the  U.S. 
Government  bean  more  than  half  the 
financial  risk  of  the  transaction  is  sufficient 
for  jurisdiction.  With  jurisdiction  - 
established,  the  Agencies  would  proceed  to 
investigate  whether  the  apparent  bid- rigging 
actually  occurred.** 

Illustrative  Example  H 

S/luofion.  The  United  States  has  many 
military  bases  and  other  facilities  located  in 


*»C/.  United  States  v.  Concentrated  P.hosphate 
Export  AM'n,  393  U.S.  199,  208  (1968)  (■(Ajlthough 
the  fertilizar  shipments  were  consigned  to  Kotea 
although  in  most  cases  Korea  formally  let  the 
contracts,  American  participation  was  the 
overwhelmingly  dominant  feature.  The  burden  of 
noncompetitive  pricing  fell,  not  on  any  foreign 
purchaser,  but  on  the  American  taxpayer.  The 
United  State*  was,  in  essence,  furnishing  fertilizer    ■ 
to  Korea  •  *  *  The  foreign  elements  in  the 
transaction  were,  by  comparison  insignificant."): 
United  State*  v  Standard  Tallow  Corp.,  1988-1 
Trade  Gas.  (CCH)  167,913  (S.D.N.Y.  1988)  (consent 
decree)  (barring  suppliers  from  Rxing  prices  or 
rigging  bids  for  the  sale  of  tallow  financed  in  whole 
or  in  part  through  grants  or  loans  by  the  U.S. 
Goverrunent):  United  States  v.  Anthracite  Export 
Ass'n.  1970  Trade  Gas.  (CCH)  173.348  (M.D.  Pa. 
1970}  (consent  decree)  (barring  price-fixing,  bid- 
rigging,  and  market  allocation  in  Army  foreign  aid 
program). 

"  See  ETC  Guidelines,  note  29  supra,  50  Fed. 
Reg.  1799-1800.  The  requisite  U.S.  Government 
involvement  could  include  the  actual  purchase  of 
goods  t>y  the  U.S.  Government  for  shipment  abroad. 
a  U.S.  Government  grant  to  a  foreign  government 
that  is  specifically  earmarked  for  the  transaction,  or 
a  U.S.  Government  loan  specifically  earmarked  for 
the  transaction  that  is  made  on  such  generous  terms 
that  it  amounts  to  a  grant.  U.S.  Government 
interests  would  not  be  considered  to  be  sufficiently 
implicated  with  respect  to  a  transaction  that  is 
funded  by  an  international  agency,  or  a  transaction 
in  which  the  foreign  government  received  non- 
eannarked  fund*  ^om  the  United  States  as  part  of 
a  general  government-to-government  aid  program. 

'■Such  conduct  might  also  violate  the  False 
Claims  Act,  31  U.S.C.  §§3729-3733  (1988  &  Supp. 
1993). 


a  her  countries.  These  £scilities  procure 
s  tbstantial  goods  and  services  &t>ra  suppliers 
ii  I  the  host  country.  In  country  X,  it  comes 
t(  i  the  attention  of  the  local  U.S.  military  base 
c  )mmander  that  bids  to  supply  certain 
o  tnstruction  services  have  been  rigged. 

Discussion:  Sales  made  by  a  foreign  party 
U  the  U.S.  Government,  including  to  a  U.S. 
fi  cility  located  in  a  foreign  country,  are 
V  ithin  U.S.  antitrust  jurisdiction  when  they 
f)  11  within  the  rule  of  Sectioit  3.13  above. 
H  d-rigging  of  sales  to  the  U.S.  Government 
n  presents  the  kind  of  conduct  that  can  lead 
t(  an  antitrust  action.  Indeed,  in  the  United 
S  ates  this  type  of  behavior  is  normally 
p  osecuted  by  the  Department  as  a  criminal 
o  fense.  In  practice,  the  Department  has 
w  henever  possible  worked  closely  with  the 
h  >st  counb7  antitrust  authorities  to  explore 
n  medies  under  local  law.  This  has  been 
SI  ccessful  in  a  number  of  instances.^" 

3  2    COMITY 

In  enforcing  the  antitrust  laws,  the 
A  gencies  consider  international  comity. 
C  jmity  itself  reflects  the  broad  concept 
o  respect  among  co-equal  sovereign 
n  itions  and  plays  a  role  in  determining 
"  he  recognition  which  one  nation 
a  lows  within  its  territory  to  the 
U  gislative,  executive  or  judicial  acts  of 
ai  lother  nation."  ^  Thus,  in  determining 
w  hether  to  assert  jurisdiction  to 
ii  vestigate  or  bring  an  action,  or  to  seek 
p  irticular  remedies  in  a  given  case,  each 
A  ^ency  takes  into  account  whether 
s  jnificant  interests  of  any  foreign 
s  vereign  would  be  affected.''' 

In  performing  a  comity  analysis,  the 
A  jencies  take  into  account  all  relevant 
f<  ctors.  Among  others,  these  may 
ii  elude:  (1)  the  relative  significance  to 
tl  e  alleged  violation  of  conduct  within 
ti  e  United  States,  as  compared  to 
o  induct  abroad;  (2)  the  nationality  of 
tl  e  persons  involved  in  or  affected  by 
tl  e  conduct;  (3)  the  presence  or  absence 
o  a  purpose  to  affect  U.S.  consumers, 
n  arkets,  or  exporters;  (4)  the  relative 
s;  ^nificance  and  foreseeability  of  the 
e  fects  of  the  conduct  on  the  United 
S  ates  as  compared  to  the  effects  abroad; 
(c )  the  existence  of  reasonable 
e:  :pectations  that  would  be  furthered  or 
d  ifeated  by  the  action;  (6)  the  degree  of 
ci  inflict  with  foreign  law  or  articulated 
f<  reign  economic  policies;  (7)  the  effect 
o  1  foreign  enforcement;  and  (8)  the 
e  fectiveness  of  foreign  enforcement. 

The  relative  weight  that  each  factor 
s  lould  be  given  depends  on  the  facts 
a  id  circumstances  of  each  case.  With 


^^If,  however,  local  law  does  not  provide 
a(  equate  remedies,  or  the  Ipcal  authorities  are  not 
pi  spared  to  take  action,  the  Department  will  weigh 
th  3  comity  foctors,  discussed  in  Section  3.2  infro, 
ai  d  take  such  action  as  is  appropriate. 

"Hilton  v.  Guyot,  159  U.S.  113, 164  (1895). 

>  The  Agencies  have  agreed  to  consider  the 
le  ;itimaie  interests  of  other  nations  in  accordance 
w  th  the  recommendations  of  the  OECD  and  various 
bi  ateral  agreements,  see  Section  2.9  supra. 


respect  to  the  factor  concerning  foreign 
law,  the  Supreme  Court  made  clear  in 
Hartford  Fire^^  that  no  conflict  exists 
for  purposes  of  an  international  comity 
analysis  in  the  courts  if  the  person 
subject  to  regulation  by  two  states  can 
comply  with  the  laws  of  both.  Bearing 
this  in  mind,  the  Agencies  first  ask  what 
laws  or  policies  of  the  arguably 
interested  foreign  jurisdictions  are 
implicated  by  the  conduct  in  question. 
There  may  be  no  actual  conflict  between 
the  antitrust  enforcement  interests  of  the 
United  States  and  the  laws  or  policies 
of  a  foreign  sovereign.  This  is 
increasingly  true  as  more  countries 
adopt  antitrust  or  competition  laws  that 
are  compatible  with  those  of  the  United 
States.  In  these  cases,  the 
anticompetitive  conduct  in  question 
may  also  be  prohibited  under  the 
pertinent  foreign  laws,  and  thus  the 
only  possible  conflict  would  relate  to 
enforcement  practices  or  remedy.  If  the 
laws  or  policies  of  a  foreign  nation  are 
neutral,  it  is  again  possible  for  the 
parties  in  question  to  comply  with  the 
U.S.  prohibition  without  violating 
foreign  law.  Of  course,  the  Agencies 
take  into  accoimt  comity  factors  beyond 
whether  there  is  a  conflict  with  foreign 
law.  For  example,  in  deciding  whether 
or  not  to  challenge  an  alleged  antitrust 
violation,  the  Agencies  would,  as  part  of 
a  comity  analysis,  consider  whether  one 
country  either  encourages  a  certain 
course  of  conduct  or  wishes  to  leave 
parties  free  to  choose  among  different 
strategies,  while  another  opts  to  prohibit 
some  of  those  strategies. 

In  lieu  of  bringing  an  enforcement 
action,  or  course,  the  Agencies  may 
consult  with  interested  foreign 
sovereigns  through  appropriate 
diplomatic  channels  to  attempt  to 
eliminate  anticompetitive  effects  in  the 
United  States.  If,  however,  the  United 
States  decides  to  prosecute  an  antitrust 
action,  such  a  decision  represents  a 
determination  by  the  Executive  Branch 
that  the  importance  of  antitrust 
enforcement  outweighs  any  relevant 
foreign  policy  concems.^^  The 
Department  does  not  believe  that  it  is 
the  role  of  the  courts  to  "second-guess 
the  executive  branch's  judgment  as  to 
the  proper  role  of  comity  concerns 
under  these  circumstances."  To  date, 
no  Commission  cases  have  presented 


"  113  S.Ct.  2891,2910. 

*' Foreign  policy  concerns  may  also  lead  the 
United  States  not  to  prosecute  a  case.  See,  eg ,  I'  S. 
Department  of  Justice  Press  Release  dated  Nov.  19. 
1984  (announcing  the  termination,  based  on  foreign 
policy  concerns,  of  a  grand  jury  investigation  into 
passenger  air  travel  between  the  United  States  and 
the  United  Kingdom). 

»■•  United  States  v.  Baker  Hughes,  Inc.,  731  F. 
Supp.  3,  6  n.5  (D.D.C.),  aff'd,  908  F.2d  981  (D.C.  Cir 
1990). 
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this  issue.  It  is  important  also  to  note 
that  in  disputes  between  private  parties, 
many  courts  are  vrilling  to  undertake  a 
comity  analysis.^^ 

Illustrative  Example  I 

Situation:  A  group  of  buyers  in  one  foreign 
country  decide  that  they  will  agree  on  the 
price  that  they  will  offer  to  suppliers  of  a 
particular  product  that  they  procure  from 
overseas.  Major  suppliers  of  that  product  are 
located  in  the  United  States  and  the 
agreement  results  in  substantial  loss  of  sales 
and  capacity  reductions  in  the  United  States. 

Discussion:  From  a  jurisdictional  point  of 
view,  the  FTAIA  standard  appears  to  be 
satisfied  because  the  effects  on  U.S.  exporters 
presented  here  are  direct  and  the  percentage 
of  supply  accounted  for  by  the  buyers'  cartel 
is  substantial  given  the  fact  that  the  U.S. 
suppliers  are  "major."  The  Agencies, 
however,  would  also  take  into  consideration 
the  comity  aspects  presented  before  deciding 
whether  or  not  to  proceed. 

Consistent  with  its  consideration  of  comity 
and  its  obligations  under  various 
international  agreements,  the  Agencies 
would  ordinarily  notify  the  antitrust 
authority  in  the  cartel's  home  country.  If  that 
authority  were  in  a  better  position  to  address 
the  competitive  problem,  and  were  prepared 
to  take  effective  action  to  address  the  adverse 
effects  on  U.S.  commerce,  the  Agencies 
would  consider  working  cooperatively  with 
the  foreign  authority  or  staying  their  own 
remedy  pending  enforcement  efforts  by  the 
foreign  country.  In  deciding  whether  to 
proceed,  the  Agencies  would  weigh  the 
factors  relating  to  comity  set  forth  above. 
Factors  weighing  in  fiavor  of  bringing  such  an 
action  include  the  substantial  harm  caused 
by  the  cartel  to  the  United  States  and  the  fact 
that  the  foreign  pariies  purposefully  availed 
themselves  of  the  benefits  of  doing  business 
in  and  with  the  United  States. 

3.3    Effects  of  Foreign  Government 
Involvement 

Foreign  governments  may  be  involved 
in  a  variety  of  ways  in  conduct  that  may 
have  antitrust  consequences.  To  address 
the  implications  of  such  foreign 
governmental  involvement.  Congress 
and  the  courts  have  developed  four 
special  doctrines:  The  doctrine  of 
foreign  sovereign  immunity;  the 
doctrine  of  foreign  sovereign 
compulsion;  the  act  of  state  doctrine; 
and  the  application  of  the  Noerr- 
Pennington  doctrine  to  immunize  the 
lobbying  of  foreign  governments. 
Althou^  these  doctrines  are 
interrelated,  for  purposes  of  discussion 
the  Guidelines  discuss  each  one 
individually. 

3.31     Foreign  Sovereign  Immiuiity 

The  scope  of  immunity  of  a  foreign 
government  or  its  agencies  and 
instrumentalities  (hereinafter  foreign 


government) ««  from  the  jurisdiction  of 
the  U.S.  courts  for  all  causes  of  action, 
including  antitrust,  is  governed  by  the 
Foreign  Sovereign  Immunities  Act  of 
1976  C'FSIA-l.e^  Subject  to  the  treaUes 
in  place  at  the  time  of  FSIA's  enactment, 
a  foreign  government  is  immune  from 
suit  except  where  designated  in  the 
FSIA.68 

Under  the  FSIA,  a  U.S.  court  has 
jurisdiction  if  the  foreign  government 
has: 

(a)  Waived  its  immunity  explicitly  or 
by  implication. 

(b)  Engaged  in  commercial  activity. 

(c)  Expropriated  property  in  violation 
of  international  law. 

(d)  Acquired  rights  to  U.S.  property. 

(e)  Committed  certain  torts  within  the 
United  States,  or  agreed  to  arbitration  of 
a  dispute.^' 

The  commercial  activities  exception 
is  a  frequently  invoked  exception  to 
sovereign  immunity  under  the  FSIA. 
Under  the  FSIA,  a  foreign  government  is 
not  immiine  in  any  case: 

*  *  *  in  which  the  action  is  based  upon 
a  commercial  activity  carried  on  in  the 
United  Sutes  by  the  foreign  state;  or  upon  an 
act  performed  in  the  United  States  in 
connection  with  a  commercial  activity  of  the 
foreign  state  elsewhere;  or  upon  an  act 
outside  the  territory  of  the  United  States  in 
connection  with  a  commercial  activity  of  the 
foreign  state  elsewhere  and  that  act  causes  a 
direct  effect  in  the  United  States.'^" 

"Commercial  activity  of  the  foreign 
state"  is  not  defined  in  the  FSIA.  but  is 
to  be  determined  by  the  "nature  of  the 
course  of  conduct  or  particular 
transaction  or  act.  rather  than  by 
reference  to  its  purpose."  '» In 
attempting  to  differentiate  commercial 
fit)m  sovereign  activity,  courts  have 
considered  whether  the  conduct  being 
challenged  is  customarily  performed  for 
profit  ^2  and  whether  the  conduct  is  of 


6*  See.  e.g..  Timberlane  Lumber  Co.  v.  Bank  of 
America.  N.T.,  549  F.2d  597  (9th  Cir.  1976). 


**  Section  1603(b)  of  the  Foreign  Sovereign 
Immunities  Act  of  1976  defines  an  "agency  or 
instrumentality  of  a  foreign  state"  »o  be  any  entity 
"(1)  which  is  a  separate  legal  person,  corporate  or 
otherwise:  and  (2)  which  is  an  organ  of  a  foreign 
state  or  political  subdivision  thereof,  or  a  majority 
of  whose  shares  or  other  ownership  interest  is 
owned  by  a  foreign  state  or  political  subdivision 
thereof;  and  (3)  which  is  neither  a  citizen  of  a  State 
of  the  United  States  as  defined  in  Section  1332  (c) 
and  (d)  of  {Title  28,  U.S.  Code),  nor  created  under 
the  laws  of  any  third  country."  28  U.S.C.  §  1603(b) 
(1988).  It  is  not  uncommon  in  antitrust  cases  to  see 
state-owned  enterprises  meeting  this  definition. 

•'28  U.S.C.  §§  1602  er  se«j.  (1988). 

•'»28  U.S.C.  §  1604  (1988  ft  Supp.  19931. 

"'28  U.S.C.  §1605(a)(l-6)  (1988). 

'0  28  use.  §  1605(aH2)  (1988). 

"28  U.S.C.  S  1603(d)  (1988). 

'2  See  e.g..  Republic  of  Argentina  v.  Weltover. 
Inc..  112  S.  Ct.  2160  (1992);  Schoenberg  v. 
Exportadors  de  Sal.  S.A.  de  C.V..  930  F.2d  777  (9th 
Cir.  1991);  Rush-Presbyterian— St.  Luke's  Medical 
Ctr.  v.  Hellenic  Republic.  877  F.2d  574,  578.  n.4 
(7th  Cir.),  cert,  denied.  493  U.S.  937  (1989). 


a  type  that  only  a  sovereign  government 
can  perform.'^  ^g  a  practical  matter, 
most  activities  of  foreign  government- 
owned  corporations  operating  in  the 
commercial  marketplace  will  be  subject 
to  U.S.  antitrust  laws  to  the  same  extent 
as  the  activities  of  foreign  privately- 
owned  firms.  i 
The  commercial  activity  also  must       J 
have  a  substantial  nexus  with  the             I 
United  States  before  a  foreign 
government  is  subject  to  suit.  The  FSl.A 
sets  out  three  different  standards  for 
meeting  this  requirement.  First,  the 
challenged  conduct  by  the  foreign 
government  may  occur  in  the  United 
States. '«  Altematively..the  challenged 
commercial  activity  may  entail  an  act 
performed  in  the  United'States  in 
connection  with  a  commercial  activity 
of  the  foreign  government  elsewhere.^^ 
Or.  finally,  the  challenged  commercial 
activity  of  a  foreign  government  outside 
of  the  United  States  may  produce  a 
direct  effect  within  the  United  States, 
i.e..  there  is  an  effect  which  follows  "as 
an  immediate  consequence  of  the 
defendant's  •   •   •  activity. "^e 

3.32    Foreign  Sovereign  Compulsion 
Although  U.S.  antitrust  jurisdiction 
extends  to  conduct  and  parties  in 
foreign  countries  whose  actions  have        i 
the  required  effects  on  U.S.  commerce. 
as  discussed  above,  those  parties  may 
find  themselves  subject  to  conflicting 
requirements  bom  the  other  coimtry  (or 
countries)  where  they  are  located.^' 

''See e.g..  Saudia  Arabia  v.  Nelson.  1 13  S.  Ct 
1471  (1993);  de  Sanchez  v.  Banco  Central  de 
Nicaragua.  770  F.2d  1385  (5th  Cir  1985);  Letelier  v. 
Republic  of  Chile.  748  F.2d  790,  797-98  (2d  Cir 
1984),  cert,  denied.  471  U.S.  1125  (1985); 
International  Ass'n  of  Machinists  k  Aerospace 
Workers  v.  Organization  of  Petroleum  Exporting 
Countries,  477  F.  Supp.  553  (CD.  Cal.  1979).  affd 
on  other  grounds.  649  F.2d  1354  (9th  Cir.  1981). 
cert,  denied.  454  U.S.  1163  (1982). 
'«  28  use  §  1603(e)  (1988). 
"See  H.R.  Rep  No.  1487. 94th  Cong..  2d  Sess. 
18-19  (1976),  Reprinted  in  1976  U.S.C.C.A.N.  6604. 
6617-18  (providing  as  an  example  the  wrongful 
termination  in  the  United  States  of  an  employee  of 
a  foreign  state  employed  in  connection  with 
commercial  activity  in  a  third  cnun»r>'.)  But  see 
Filus  V.  LOT  Polish  Airlines,  907  F.2d  1328.  1333 
(2d  Cir.  1990)(holding  as  too  attenuated  the  failure 
to  u-arn  of  a  defective  product  sold  outside  of  the 
United  States  in  connection  with  an  accident 
outside  the  United  States.) 

"Republic  of  Argentina.  112  S.  D.  at  2168.  This 
test  is  similar  to  proximate  cause  formulations 
adopted  by  other  courts.  See  Martin  v.  Republic  of 
South  Africa.  836  F.2d  91.  95  (2d  Cir.  1987)  (a 
direct  effect  is  one  with  no  intervening  element 
which  flows  in  a  straight  line  without  deviation  or 
interruption),  quoting  Upton  v.  Empire  of  Iran,  459 
F.  Supp.  264,  266  P.D.C  1978)  aff'd  mem..  607 
F.2d  494  (DC.  Cir.  1979). 

"Conduct  by  private  entities  not  required  by  Uw 
is  entirely  outside  of  the  protections  afforded  by 
this  defense.  See  Continental  Ore  Co.  v.  Union 
Carbide  &  Carbon  Corp.,  370  U.S.  690.  706  (1962); 
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Under  Hartford  Fire,  if  it  is  possible  for 
the  party  to  comply  both  with  the 
foreign  law  and  the  U.S.  antitrust  laws, 
the  exigence  of  the  foreign  law  does  not 
provide  any  excuse  for  actions  that  do 
not  comply  with  U.S.  law.  However, 
sometimes  a  direct  conflict  arises  when 
the  facts  demonstrate  that  the  foreign 
sovereign  has  compelled  the  very 
conduct  that  the  U.S.  antitrust  law 
prohibits. 

In  these  circumstances,  at  least  one 
court  has  recognized  a  defense  under 
the  U.S.  antitrust  laws,  and  the  Agencies 
will  also  recognize  it.^*  There  are  two 
rationales  underlying  the  defense  of 
foreign  sovereign  compulsion.  First, 
Congress  enacted  the  U.S.  antitrust  laws 
against  the  background  of  well 
recognized  principles  of  international 
law  and  comity  among  nations, 
pursuant  to  which  U.S.  authorities  give 
due  deference  to  the  acts  of  foreign 
governments  acting  within  their  own 
spheres  of  authority.  A  defense  for 
actions  taken  imder  the  circumstances 
spelled  out  below  serves  to 
accommodate  two  equal  sovereigns. 
Second,  important  considerations  of 
fairness  to  the  defendant  require  some 
mechanism  that  provides  a  predictable 
rule  of  decision  for  those  seeking  to 
conform  their  behaviotto  all  pertinent 
laws. 

Because  of  the  limited  scope  of  the 
defense,  the  Agencies  will  refrain  from 
enforcement  actions  on  the  ground  of 
foreign  sovereign  compulsion  only 
when  certain  criteria  are  satisfied.  First 
the  foreign  government  must  have 
compelled  the  anticompetitive  conduct 
in  circumstances  in  which  refusal  to 
comply  with  the  foreign  government's 
command  would  give  rise  to  the 
imposition  of  penal  or  other  severe 
sanctions.  As  a  general  matter,  the 
Agencies  regard  the  foreign 


United  States  v.  Watch.iiakci^  of  Switzerland  Info, 
dr..  Inc.  1963  Trade  Ca».  (CCH)  1  70.600  at 
>7,496— 57  (S.D.N.Y.  1962)  CITlhe  fact  that  the 
Swiss  Govenunent  may,  ae  a  practical  matter, 
approve  the  effects  of  this  private  activity  cannot 
convert  what  is  assenlially  a  vulnerable  private 
conspiracy  into  an  .inassailable  system  resulting 
from  a  foreign  government  mandate.") 

"^Interamerican  Refining  Corp.  v.  Texaco 
Maraciibo,  Inc..  307  F.  Supp.  1291  (D.  Del.  1970) 
(defendant,  having  bc«n  ordeted  by  the  govertunent 
of  Venezuela  not  loiwU  oil  to  a  particular  refiner 
out  of  favor  mrith  the  current  political  regime,  held 
nut  subjact  to  aniitrusi  liability  under  the  .Sherman 
Act  for  .jn  illegal  group  boycott).  The  defense  of 
foreign  sovereign  compulsion  is  distinguished  from 
the  federelism-based  stale  action  doctrine.  The  stale 
ertion  doctrine  applies  not  just  to  the  actions  of 
states  and  iheit  subdivisions,  but  also  to  private 
antif  ompotitiveconfljct  that  is  both  undortaVen 
pursuant  to  clearly  articulated  slate  tXilicics,  and  is 
actively  supervised  by  the  state.  Sae  FTC  v.  Ticnr 
Ti'lfl  Insurance  Co.,  1 12  S.  Ct.  2169  (19^2): 
C<)lifomia  Ratail  Liquor  Dealers  Ass'n  v.  Midcal 
Aluminum.  Ire.  445  U.S  97, 106  (1980);  Parker  v. 
Brown,  317  U.S.  341  tlWa). 


gov  emment's  formal  representation  that 
refisal  to  comply  with  its  commend 
woiild  have  such  a  result  as  being 
sufficient  to  establish  that  the  conduct 
in  question  has  been  compelled,  as  long 
as  sie  representation  contains  sufficient 
det  lil  to  enable  them  to  see  precisely 
hoi  t  the  compulsion  would  be 
accpmplished  under  the  local  law.^^ 
Fooeign  government  measures  short  of 
cor  ipulsion  do  not  suflice  for  this 
del  :nser  although  they  can  be  relevant 
in  i  comity  analysis. 

£  econd,  although  there  can  be  no 
stri  :t  territorial  test  for  this  defense,  the 
del  mse  normally  applies  only  when  the 
fon  ign  government  compels  conduct 
wh  ch  can  be  accomplished  entirely 
wimin  its  own  territory.  If  the 
compelled  conduct  occtirs  in  the  United 
Sta  es,  the  Agencies  will  not  recognize 
the  defense.^"  For  example,  no  defense 
ari!  es  when  a  foreign  government 
req  lires  the  U.S.  subsidiaries  of  several 
fin  IS  to  organize  a  cartel  in  the  United 
Sta  es  to  fix  the  price  at  which  products 
wo  lid  be  sold  in  the  United  States,  or 
wh  in  it  requires  its  firms  to  fix 
ma  idatory  resale  prices  for  their  U.S. 
dis  ributors  to  use  in  the  United  States. 

1  bird,  with  reference  to  the 
dis  :ussion  of  foreign  sovereign 
imi  dunity  in  Section  3.31  above,  the 
ordpr  must  come  from  the  foreign 
go^temment  acting  in  its  governmental 
capacity.  The  defense  does  not  arise 
fro  n  conduct  that  would  fall  within  the 
FS  A  commercial  activity  exception. 

Illu  itrative  Example  J 

S  fuoMon;  Greatly  iocreased  quantities  of 
con  modity  X  have  flooded  into  the  world 
ma  ^el  over  the  last  two  or  three  years, 
inc  jding  substantial  amounts  indirectly 
con  ing  into  the  United  States.  Because  they 
are  insure  whether  they  would  prevail  in  an 
ant  dumping  and  countervailing  duty  case, 
U.£  industi^  participants  have  re&ained 
frot  1  niing  trade  law  petitions.  The  officials 
of  t  tree  foreign  countries  meet  with  foreign 
fim  s  and  urge  them  to  "rationalize" 
pro  iuction  by  cooperatively  cutting  back. 
Th«  foreign  firms  agree  among  themselves  to 
lim  t  production,  but  there  are  governmental 
per  ihies  contemplated  for  a  failure  to  do  so. 

L  iscussion:  In  the  facts  stated  here,  the 
Ag«  Qcies  would  not  find  that  sovereign 
con  pulsion  precluded  prosecution  of  this 
agr  ement,  assuming  for  the  purpose  of  this 
e>-.i  uple  that  the  overseas  production 
r:)jt  racks  have  the  necessary  effects  in  the 
U  .*   market  to  support  jurisdiction.  Other 
H>x  Tines,  such  a.s  the  foreign  analog  to. the 
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•or  example,  the  Agencies  may  not  rega.'d  as 
{  ^sitive  a  sta'ement  that  is  ambiguous  or  that  on 
I  c  appears  ic  be  internally  iiiconsister.t.  The 
icies  may  inquire  into  the  ciicumst&nces 
sriying  the  statement  and  they  may  also  request 
er  information  if  the  source  of  the  power  to 
nfiel  is  uiKlear. 

«  See  Linseraan  v.  World  Hockey  Aae'n,  439  P. 
Sap  ).  1315, 1325  (D.  Conn.  1977). 


domestic  Noeir-Pennington  doctrine,^'  may 
also  be  relevant  in  these  circumstances. 

3.33  Acts  of  State 

As  it  presently  stands,  the  act  of  state 
doctrine  is  a  judge-made  rule  of  federal 
common  law.^z  It  is  a  doctrine  of 
judicial  abstention  based  on 
considerations  of  international  comity 
and  separation  of  powers,  and  applies 
only  if  the  specific  conduct  complained 
of  is  a  public  act  of  the  foreign  sovereign 
within  its  territorial  jurisdiction  on 
matters  pertaining  to  its  governmental 
sovereignty.  The  act  of  state  doctrine 
arises  when  the  validity  of  the  acts  of  a 
foreign  government  constitutes  an 
unavoidable  aspect  of  a  case.*^  In  such 
cases,  courts  have  refused  to  adjudicate 
claims  or  issues  that  would  require  the 
court  to  judge  the  legality  (as  a  matter 
of  U.S.  law  or  international  law)  of  the 
sovereign  act  of  a  foreign  state.^ 
Although  in  some  cases  the  sovereign 
act  in  question  may  also  compel  private 
behavior,  other  situations  may  arise  in 
which  the  act  imposes  no  such 
obUgation.*'  While  the  act  of  state 
doctrine  does  not  compel  dismissal  as  a 
matter  of  course,  abstention  is 
appropriate  in  a  case  where  the  court 
must  "declare  invalid,  and  thus 
ineffective  as  a  rule  of  decision  in  the 
U.S.  courts,*  •  *  the  official  act  of  a 
foreign  sovereign."  ** 

When  a  restraint  on  competition 
arises  directly  from  the  act  of  a  foreign 
sovereign,  such  as  the  grant  of  a  license, 
award  of  a  contract,  expropriation  of 
property,  or  the  like,  the  Agencies  may 
refrain  from  bringing  an  enforcement 
action  based  on  the  act  of  state  doctrine. 
For  example,  the  Agencies  will  not 
challenge  foreign  acts  of  state  if  the  facts 
and  circumstances  indicate  that:  (1)  the 
specific  conduct  complained  of  is  a 
public  act  of  the  sovereign,  (2)  the  act 
was  taken  within  the  territorial 
jurisdiction  of  the  sovereign,  and  (3)  the 
matter  is  governmental,  rather  than 
commercial. 

3.34  Petitioning  of  Sovereigns 

Under  the  Noerr-Pennington  doctrine, 
a  genuine  effort  to  obtain  or  influence 
action  by  governmental  entities  in  the 


•' See  Section  3.34  m/ra. 

"'  Bflnco  Na.'iional  de  Cuba  V,  Sabbatino,  376  U.S. 
398,  421-22  n.21  (1964)  (noting  that  other  counlrsns 
do  no!  adhere  in  any  lurmulaic  way  lo  an  act  of  - 
state  doctrine). 

"'  W  S.  Kirkpatrick  ft  Co.  v  Environmental 
Tectonics  Corp.,  493  U.S.  400  (1990). 

»••  International  Ass'n  of  .Machinists  and 
Aerospacp  Workers  V  OrganiMtion  of  Pflrolmim 
Exporting  Countriee,  649  F.2d  1354, 1358  (9»ti  Cir 
1981). 

•5 See  TJmberlane,  459  F.2d  at  G06-0& 

»"  Kirkpatrick,  493  U.S.  at  405,  quoting  RIcaud  v. 
American  Metal  Ca.  U.S.  246  U.S.  304.  310  ( laia). 
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United  States  is  immime  from 
application  of  the  Sherman  Act.  even  if 
the  intent  or  effect  of  that  effort  is  to 
restrain  or  monopolize  trade.^' 
Whatever  the  basis  asserted  for  Noerr- 
Pennington  immunity  (either  as  an 
application  of  the  First  Amendment  or 
as  a  limit  on  the  statutory  reach  of  the 
Sherman  Act,  or  both),  the  Agencies 
will  apply  it  in  the  same  manner  to  the 
petitioning  of  foreign  governments  and 
the  U.S.  Government. 

Illustrative  Example  K 

Situation:  In  the  course  of  preparing  an 
antidumping  case,  which  requires  the  U.S 
industry  to  demonstrate  that  it  has  been 
injured  through  the  effiects  of  the  dumped 
imports,  producers  representing  75%  of  U.S. 
output  exchange  the  information  required  for 
the  adjudication.  All  the  information  is 
exchanged  indirectly  through  third  parties 
and  in  an  aggregated  form  that  makes  the 
identify  of  any  particular  producer's 
information  impossible  to  discern. 

Discussion:  Information  exchanged  by 
competitors  within  the  context  of  an 
antidumping  proceeding  implicates  the 
Noerr-Pennington  petitioning  immunity.  To 
the  extent  that  these  exchanges  are 
reasonably  necessary  in  order  for  them  to 
prepare  their  joint  petition,  which  is 
permitted  under  the  trade  laws,  Noerr  is 
available  to  protect  against  antitrust  liability 
that  would  otherwise  arise.  On  these  bets  the 
parties  are  likely  to  be  immunized  by  Noerr 
if  they  have  taken  the  necessary  measures  to 
ensure  that  the  provision  of  sensitive 
information  called  for  by  the  Commerce 
Department  and  the  ITC  cannot  be  used  for 
anticompetitive  purposes.  In  such  a  situation, 
the  information  exchange  is  incidental  to 
genuine  petitioning  and  is  not  subject  to  the 
antitrust  laws. 

Conversely,  were  the  parties  directly  to 
exchange  extensive  information  relating  to 
their  costs,  the  prices  each  has  charged  for 
the  product,  pricing  trends,  and  profitability, 
including  information  about  specific 
transactions  that  went  beyond  the  scope  of 
those  facts  required  for  the  adjudication, 
such  conduct  would  go  beyond  the 
contemplated  protection  of  Noerr  immunity. 


""See  Eastern  Railroad  Presidents  Conference  v 
Noerr  Motor  Freight,  Inc.,  365  U.S.  127  (1961); 
United  Mine  Workers  of  America  v.  Pennington. 
381  U.S.  657  (1965):  California  Motor  Transport  Co. 
V.  Trucking  Unlimited,  404  U.S.  508  (1972) 
(extending  protection  to  petitioning  tiefore  "all 
departments  of  Government,"  including  the  courts): 
Professional  Real  Estate  Investors,  Inc.  v.  Columbia 
Pictures  Indus..  113  S.  Ct.  1920  (1993).  However, 
this  inununity  has  never  applied  to  "sham" 
activities,  in  which  petitioning  "ostensibly  directed 
toward  influencing  governmental  action,  is  a  mere 
sham  to  cover  *    *    •  an  attempt  to  interfere 
di.-ectly  with  the  business  relationships  of  a 
competitor."  Professional  Real  Estate  Investors  113 
S.  Ct.  at  1926.  quoting  Noerr,  365  U.S.  at  144.  See 
also  USS-Posco  Indus,  v  Contra  Costa  Cty.  Bldg. 
Constr.  Council.  AFL-CIO.  31  F.3d  800  ('9th  Cir.. 
1994). 


3.4    Antitrust  Enforcement  and 
International  Trade  Regulation 

There  has  always  been  a  close 
relationship  between  the  international 
application  of  the  antitrust  laws  and  the 
policies  and  rules  governing  the 
international  trade  of  the  United  States. 
Restrictions  such  as  tariffs  or  quotas  on 
the  free  flow  of  goods  affect  market 
definition,  consumer  choice,  and  supply 
options  for  U.S.  producers.  In  certain 
instances,  the  U.S.  trade  laws  set  forth 
specific  procedures  for  settUng  disputes 
under  those  laws,  which  can  involve 
price  and  quantity  agreements  by  the 
foreign  firms  involved.  When  those 
procedures  are  followed,  an  implied 
antitrust  immunity  results."^  However, 
agreements  among  competitors  that  do 
not  comply  with  the  law,  or  go  beyond 
the  measures  authorized  by  die  law,  do 
not  enjoy  antitrust  immimity.  In  the 
absence  of  legal  authority,  the  fact, 
without  more,  that  U.S.  or  foreign 
government  officials  were  involved  in  or 
encouraged  measures  that  would 
otherwise  violate  the  antitrust  laws  does 
not  immunize  such  tirrangements.s' 

If  a  particular  volimtary  export 
restraint  does  not  quahfy  for  express  or 
implied  immunity  from  the  antitrust 
laws,  then  the  legality  of  the 
arrangement  would  depend  upon  the 
existence  of  the  ordinary  elements  of  an 
antitrust  offense,  such  as  whether  or  not 
a  prohibited  agreement  exists  or 
whether  defenses  such  as  foreign 
sovereign  compulsion  can  be  invoked. 
Illustrative  Example  L 

Situation:  Six  U.S.  producers  of  product  Q 
have  initiated  an  antidumping  action  alleging 
that  imports  of  Q  from  country  Sigma  at  less 
than  fair  value  are  causing  material  iniury  to 
the  U.S.  Q  industry.  The  ITC  has  made  a 
preliminary  decision  that  there  is  a 
reasonable  indication  that  the  U.S.  indusU^- 
is  suffering  material  injury  from  Q  imported 


••  See  e.g..  Letter  from  Charles  F.  Rule.  Acting 
Assistant  Attorney  General.  Antitrust  Division. 
Department  of  Justice,  to  Mr.  Makoto  Kuroda.  Vice- 
Minister  for  International  Affairs.  Japanese  Ministry 
of  International  Trade  and  Industry.  luly  30. 1986 
(concluding  that  a  suspension  agreement  did  not 
violate  U.S.  antitrust  laws  on  the  basis  of  factual 
representations  that  the  agreement  applied  only  to 
products  under  investigation,  that  it  did  not  requi.-e 
pricing  above  levels  needed  to  elim.inate  sales 
below  foreign  market  value,  and  that  assigning 
weighted-average  foreign  market  values  to  exporters 
who  were  not  respondents  in  the  investigation  was 
necessary  to  achieve  the  purpose  of  the 
antidumping  law). 

»«C/  United  States  v.  Soconv-Vacuam  Oil  Co. 
310  U.S.  150.226  (1940)  ("Through  employees  of 
the  government  may  have  known  of  those  programs 
and  winked  at  them  or  tacitly  approved  them,  no   - 
immunity  would  have  thereby  been  obtained.  For 
Congress  had  specified  the  precise  manner  and 
method  of  securing  immunity  |in  the  National 
Industrial  Recovery-  Act).  None  other  would  suffice 
*   •   *. '):  see  also  Otter  Tail  Power  Co.  v.  United 
States,  410  U.S.  366.  378-79  (1973). 


from  Sigma.  The  Department  of  Commerce 
has  preliminarily  concluded  that  the  foreign 
market  value  of  Q  imported  into  the  U.S.  by 
Sigma's  Q  producers  exceeds  the  price  at 
which  they  are  selling  Q  in  this  country  by 
margins  of  10  to  40  percent.  Sigma's  Q 
producers  jointly  initiate  discussions  with 
the  Department  of  Commerce  that  lead  to 
suspension  of  the  investigation  in  accordance 
with  Section  734  of  the  Tariff  Act  of  1930. 
19  U.S.C.  S  1673c.  The  suspension  agreement 
provides  that  each  of  Sigma's  Q  producers 
will  sell  product  Q  in  the  United  States  at  no 
less  than  its  individual  foreign  market  value, 
as  determined  periodically  by  the 
Department  of  Commerce  in  accordance  with 
the  Tariff  Act.  Before  determining  to  suspend 
the  investigation,  the  Department  of 
Commerce  provides  copies  of  the  proposed 
agreement  to  the  US  Q  producers,  vvho 
jointly  advise  the  Department  that  they  do 
not  object  to  the  suspension  of  the 
investigation  on  the  terms  proposed.  The 
Department  also  determines  that  suspension 
of  the  investigation  was  in  the  public 
interest.  As  a  result  of  the  suspension 
agreement,  prices  in  the  United  States  of  Q 
imported  from  Sigma  rise  by  an  average  of  25 
percent  from  the  prices  that  prevailed  before 
the  antidumping  action  was  initiated. 
Discussion:  While  an  unsupervised 
agreement  among  foreign  firms  to  raise  their 
U.S.  sales  prices  ordinarily  would  violate  the 
Sherman  Act,  the  suspension  agreement 
outlined  above  qualifies  for  an  implied 
immunity  from  the  antitrust  laws.  As 
demonstrated  here,  the  parties  has  engaged 
only  in  conduct  contemplated  by  the  Tariff 
Ad  and  none  of  the  participants  have 
engaged  in  conduct  beyond  what  is  necessary 
to  implement  that  statutory  scheme. 

Illustrative  Example  M 

Sifuafjon  The  Export  Association  is  a 
VVebb-Pomerene  association  that  has  filed  the 
appropriate  certificates  and  reports  with  the 
Conunission.  The  Association  exports  a 
commodity  to  markets  around  the  world,  and 
fi.ves  the  price  at  which  all  of  its  members 
sell  the  commodity  in  the  foreign  markets. 
Nearly  80%  of  all  U.S.  producers  of  the 
commodity  belong  to  the  Association,  and  on 
a  world-wide  level,  the  Associations 
members  account  for  approximately  40%  of 
annual  sales. 

Discussion:  The  U'ebb-Pomerene  Act 
addresses  only  the  question  of  antitrust 
liability  under  U.S.  law.  Although  the  U.S. 
antitrust  laws  confer  an  immunity  on  such 
associations,  the  Act  does  not  purport  to 
confer  immunity  under  the  law  of  any  foreign 
country,  nor  does  the  Act  compel  the 
members  of  a  Webb-Pomerene  association  to 
act  in  any  particular  way.  Thus,  a  foreign 
government  retains  the  ability  to  initiate 
proceedings  if  such  an  association  aliegedl> 
violates  that  countr>''s  competition  law. 

4.  Personal  furisdiction  and  Procedural 
Rules 

4.1    Personal  Jurisdiction 

The  Agencies  will  bring  suit  only  if 
they  conclude  that  personal  jurisdiction 
exists  under  the  due  process  clause  of 


the  U.S.  Constitution."^  Section  12  of 
the  Clayton  Act.  15  U.S.C  §  22,  prr.vides 
that  any  suit  under  the  antitrust  laws 
against  a  corporation  may  be  brought  in 
the  judicial  district  where  it  is  an 
inhabitant,  where  it  may  be  found,  or 
where  it  transacts  business.  The  concept 
of  transacting  business  is  interpreted 
pragmatically  by  the  Agencies.  Thus,  a 
company  may  transact  business  in  a 
particular  district  directly  through  an 
agent,  or  through  a  related  corporation 
that  is  actually  the  "alter  ego"  of  the 
foreign  party .*^  In  all  cases,  the 
assertion  of  personal  jurisdiction  must 
satisfy  constitutional  requirements  of 
minimum  contacts  with  the  United 
States,  such  that  the  proceeding 
comports  with  "fair  play  and  substantial 
justice.  "»2 

4.2    Investigatory  Practice  Relating  to 
-Foreign  Nations 

In  conducting  investigations  that 
require  documents  that  are  located 
outside  the  United  States,  or  contacts 
with  persons  located  outside  the  United 
States,  the  Agencies  first  consider 
requests  for  volimtary  cooperation  when 
practical  and  consistent  with 
enforcement  ot^ectives.  When 
compulsory  measures  are  needed,  they 
seek  whenever  possible  to  worii  %vith 
foreign  government  involved.  U.S.  law  . 
also  provides  authority  in  some 
circumstances  for  the  use  of  compulsory 
measures  directed  to  parties  over  whom 
the  courts  have  personal  jurisdiction, 
which  the  Agencies  may  use  when  other 
efforts  to  obtain  information  have  been 
exhausted  or  would  be  unavailing. *3 

Conflicts  can  arise,  however,  where 
foreign  statutes  purport  to  prevent 
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«>lnlemalioml  Shoe  Co.  v.  Washington,  326  U.S. 
310(1945). 

"  Sef.  e.g..  Letter  from  Donald  S.  Clark.  Secretary 
of  the  Federal  TVide  Commission,  to  Caswell  O. 
Hobbs.  Esq..  Morgan.  Lewis  A  Bockius.  fan.  17, 1990 
(Re:  Petition  to  Quash  Subpoena  Nippon  Sheet 
Glass,  rt  o/..  File  No.  891-0088.  at  page  3)  CThe 
Cofnmission  •  •  •  may  exercise  jurisdiction  over 
and  serve  process  on,  a  foreign  entity  that  has  a 
related  cxMnpany  in  the  United  States  acting  as  its 
agent  or  alter  egp.'],  see  also  Fed.  R.  Civ.  P.  4. 

■"International  Shoe.  326  U.S.  310,  320.  Once 
personal  jurisdiction  under  the  Constitution  is 
established,  service  or  process  must  be  authorized 
by  a  particular  statute  or  rule.  The  Clayton  Act. 
which  pannits  the  service  of  process  beyond  the 
boundaries  of  the  forum  state,  is  the  federal  statute 
that  authorizes  service  wherever  the  corporate 
defendant  transacts  business.  Go-Video,  Inc.  v.  Akai 
Elec.  Co.,  Ltd..  885  F.2d  1406,  1414  (9th  Cir.  1989). 
Under  such  a  statute,  the  question  is  whether  the 
party  has  sufficient  contacts  with  the  United  States, 
not  any  particular  state.  Id.  (citations  omitted). 

•'For  example,  28  U.S.C  $  1783(a)  (1988) 
authorizes  a  U.S.  court  to  order  the  issuance  of  a 
subpoena  "requiring  the  ap(>e8rance  as  a  witness 
before  It,  or  before  a  person  or  body  designated  by 
it,  of  a  national  or  resident  of  the  United  States  who 
is  in  a  foreign  country,  or  requiring  the  production 
of  a  specified  document  or  other-thing  by  him," 
under  circumstances  spellnd  out  in  the  statute. 


p6  'sons  from  disclosing  docimients  or 
in  ormation  for  us  in  U.S.  proceedings. 
He  wever,  the  mere  existence  of  such 
sta  tutes  does  not  excuse  noncompliance 
wiUi  a  request  for  information  from  one 
of  the  Agencies.**  To  enable  the 
Agencies  to  obtain  evidence  located 
abtoad  more  effectively,  as  noted  in 
Se|:tion  2.91  above.  Congress  recently 
hai  enacted  legislation  authorizing  the 
Agencies  to  negotiate  bilateral 
agfeements  between  antitrust 
en  orcement  agencies  to  facilitate  the 
exi  :hange  or  documents  and  evidence  in 
civ  il  and  criminal  investigatirais.^^ 

4.2  2    Hart-Scott-Rodino:  Special 
Fo  eign  Commerce  Rules 

I  is  noted  above  in  Section  2.4, 
qu  ilifying  mergers  and  acquisitions, 
de  ined  both  in  terms  of  size  of  party 
and  size  of  transaction,  must  be  reported 
to  the  Agencies,  along  with  certain 
inlprmation  about  the  parties  and  the 
transaction,  prior  to  their 
cof  simimation,  pursuant  to  the  HSR 
Aiaendments  to  the  Clayton  Act,  15 
U.$.C.§18a. 

li  some  instances,  the  HSR 
implementing  regulations  exempt 
otherwise  reportable  foreign 
transactions.''"  First,  some  acquisitions 
by  U.S.  persons  are  exempt. 
Acpuisitions  of  foreign  assets  by  a  U.S. 
petson  are  exempt  when  (i)  no  sales  in 
or  into  the  United  States  are  attributable 
to  ^ose  assets,  or  (ii)  some  sales  in  or 
int }  the  United  States  are  attributable  to 
the  se  assets,  but  the  acquiring  person 
wdlild  not  hold  assets  of  the  acquired 
pelson  to  which  $25  million  or  more  of 
su^h  sales  in  the  acquired  person's  most 
redant  fiscal  year  were  attributable.^ 
Ac  juisitions  by  a  U.S.  person  of  voting 
se<  unties  of  a  foreign  issuer  are  exempt 
un  ess  the  issuer  holds  assets  in  the 
Un  ited  States  having  an  aggregate  book 
va  ue  of  $15  million  or  more,  or  made 
ag{  regate  sales  in  or  into  the  United 
Sta  tes  of  $25  million  or  more  in  its  most 
rec  snt  fiscal  year.** 

i  econd.  some  acquisition  by  foreign 
pe  sons  are  exempt.  An  exemption 
ex  sts  for  acquisitions  by  foreign 
peisons  if  (i)  the  acquisition  is  of  voting 
sedulities  of  a  foreign  issuer  and  would 
no  confer  control  of  a  U.S.  issuer 
ha'  ing  annual  net  sales  or  total  assets  of 
$2  I  nullion  or  more,  or  of  nny  issuer 
wi  h  assets  located  in  the  United  States 
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See  Sociele  Internationale  pour  Participations 
lnd(.strielle»  et  Comnierciales,  S.A.  v.  Rogers,  357 
197  (1938). 

2297  and  H.R.  4781,  International  Antitrust 
rcement  Assisunce  Act  of  1994  (103d  COng.. 
i  ess.)  (1994). 
See  16  CFR  802.50-52  (1994). 
See  16  CFR  802.50(a)  (1994). 
.See  16  CFR  802.50  (1994). 


having  a  book  value  of  $15  million  or 
more;  or  (ii)  the  acquired  person  is  also 
a  foreign  person  and  the  aggregate 
annual  net  sales  of  the  merging  firms  in 
or  into  the  United  States  is  less  than 
$110  milUon  and  their  aggregate  total 
assets  in  the  United  States  are  less  than 
$110  million.^  In  addition,  an 
acquisition  by  a  foreign  person  of  assets 
located  outside  the  United  States  is 
exempt.  Acquisitions  by  foreign  persons 
of  U.S.  issuers  or  assets  are  not  exempt. 

Finally,  acquisitions  are  exempt  if  the 
ultimate  parent  entity  of  either  the 
acquiring  or  the  acquired  person  is 
controlled  by  a  foreign  state,  and  the 
acquisition  is  of  assets  located  within 
that  forei^  state,  or  of  voting  securities 
of  an  issuer  organized  under  its  law8.^°° 
The  HSR  rules  are  necessarily  technical, 
and  should  be  consulted  rather  than 
relying  on  the  summary  description 
herein. 

nittstrative  Example  N  J 

Situation:  A  and  B  manuiactuie  a 
consumer  product  for  which  tbero  are  no 
readilyavailable  substitutes  in  ten  different 
countries  around  the  world,  including  the 
United  States,  Canada,  Mexico,  Spain. 
Australia,  and  others.  When  they  decide  to 
merge,  it  becomes  necessary  far  them  to  file 
premerger  notifications  in  many  of  these 
countries,  and  to  subject  tbemsetves  to  the 
merger  law  of  all  ten.><" 

Discussion:  Under  the  OBCD 1986 
Reconunendation,  OBCD  countries  notify  one 
another  when  a  proceeding  such  as  a  merger 
review  is  underway  that  might  affect  the. 
interests  of  other  countries.  Within  the  strir.i . 
limits  of  national  confidentiality  laws, 
agencies  attempt  to  cooperate  with  one 
another  in  processing  these  reviews.  This 
might  extend  to  exchanges  of  publicly 
available  information,  agreements  to  let  the 
other  agencies  know  when  a  decision  to 
institute  a  proceeding  is  taken,  and  to  consult 
for  purposes  of  international  comity  with 
respect  to  proposed  remedial  measures  and 
investigatory  methods.  The  parties  can 
facilitate  fester  resolution  of  these  cases  if 
they  are  willing  voluntarily  to  waive 
confidentiality  protections  and  to  cooperate 
with  a  joint  investigation.  At  present  neither 
U.S.  law  nor  foreign  laws  peraiit  effective 
coordination  of  a  single  international 
investigation  in  the  absence  of  such  waivers. 

IFR  Doc.  94-25765  Filed  lO-ia-94;  8:45  ami 
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^•See  16  CFR  802.51  (19»4). 

""See  16  CFR  802.52  (1994). 

""  Not  every  country  has  compulsory 
prenotification.  and  the  events  triggering  duties  to 
notify  vary  from  country  to  country. 


United  States  v.  PiHcington  pic  and 
Pilkington  Holdings,  Inc.  Chril  No.  CIV 
94-345  TUC  WDB  (D.  Ariz.);  Response 
of  the  United  States  to  Put>lic 
Comments  Concerning  Proposed  Final 
Judgment 

Pursuant  to  Section  2(d)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(d).  the  United  States 
publishes  below  the  written  comments 
received  on  the  proposed  Final 
'Judgment  in  United  States  v.  Pilkington 
pic  and  Pilkington  Holdings,  Inc.,  Civil 
Action  No.  CIV  94-345.  United  States 
District  Court  for  the  District  of  Arizona, 
together  with  its  response  thereto. 

Copies  of  the  written  comments  and 
the  response  are  available  for  inspection 
and  copying  in  Room  3235  of  the 
Antitrust  Division.  United  States 
Department  of  Justice,  Tenth  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20530.  (telephone 
202/514-2481)  and  for  inspection  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona, 
Tucson  Division,  Room  202,  James  A. 
Walsh  Courthouse,  44  East  Broadway 
Boulevard,  Tucson.  Arizona  85701- 
1711. 

Mark  C.  Schechter, 
Deputy  Director  of  Operations. 

United  States  District  Court  for  the  District 
of  Arizona,  United  States  of  America. 
Plaintiff,  Pilkington  pic  and  Pilkington 
Holdings.  Inc..  Defendants.  Civil  No.  94- 
00345  WDB. 

Response  of  the  United  States  to  Pubhc 
Comments 

Pursuant  to  Section  2(d)  of  the 
Antitrust  Procedures  and  Penalties  Act 
(the  "APPA"),  15  U.S.C.  §  16(b)-{h).  the 
United  States  hereby  responds  to  public  - 
comments  to  the  proposed  Final 
Judgment  submitted  on  May  25, 1994, 
for  entry  in  the  civil  antitrust  action. 

This  action  began  on  May  25. 1994, 
when  the  United  States  filed  a 
Complaint  alleging  that  the  Defendants 
violated  Section  1  of  the  Sherman  Act 
by  maintaining  and  enforcing  licenses 
and  other  agreements  that  unreasonably 
restrict  the  construction  and  operation 
of  float  glass  plants  and  the  use  and 
transfer  of  float  glass  process  technology 
within  the  United  States  and  around  the 
world.  In  addition,  the  Complaint 
alleges  that  Defendant  Pilkington  pic 
violated  Section  2  of  the  Sherman  Act 
by  wilfully  acquiring  and  maintaining  a 
monopoly  in  the  world  market  for  the 
design  and  construction  of  float  glass 
plants. 

On  the  same  day,  the  United  States 
and  both  Defendants  filed  with  the 
Court,  pursuant  to  Section  2(b)  of  the 
APPA.  15  U.S.C.  §  16(b).  astipulation 


submitting  for  entrj'  a  proposed  Final 
Judgment,  and  a  Competitive  Impact 
Statement.  The  proposed  Final 
Judgment  embodies  the  relief  sought  in 
the  Complaint. 

During  the  60-day  period  provided  by 
Sections  2(b)-(d)  of  the  APPA,  15  U.S.C. 
§  16(b)-(d),  which  expired  on 
September  1, 1994.  the  United  States 
received  three  comments  concerning  the 
proposed  Final  Judgment.  The  United 
States  attaches  hereto  a  copy  of  each 
comment  and  of  each  individual 
response  that  it  made  thereto. 

Two  of  the  comments  were  submitted 
by  counsel  for  PPG  Industries.  Inc. 
("PPG")  and  Tnfemational  Technologies 
Consultants.  Inc.  ("■ITC"),  the  respective 
plaintiffs  in  two  civil  actions  against 
Defendant  Pilkington  pic  et  al.  currently 
pending  in  this  Court.  The  third 
comment  was  submitted  on  behalf  of  an 
unidentified  client  by  a  Minneapolis, 
Minn,  lawyer. 

The  PPG  comment  asserts  that 
"[wlhile  the  Proposed  Final  Judgment 
does  make  it  more  difficult  for 
Pilkington  to  continue  these  (trade- 
restraining)  practices  *   •   *.  the  public 
interest  counsels  modification  or 
clarification"  thereof  in  accordance  with 
eleven  specific  proposals.  The  ITC 
comment  states  that  "(t]he  proposed 
decree  represents  an  important  initial 
step  in  eradicating  the  obviously 
pernicious  and  indefensible  license 
provisions,  but  unfortunately  it  stops  far 
short  of  providing  the  competitive  relief 
required,  to  definitively  eradicate  the 
Pilkington  cartel  *  •   •"  and  proposes 
two  specific  changes  in  it.  Both 
comments  quote  press  statements  by 
Pilkington  in  justification  of  their 
proposals. 

In  response  to  both  of  these  comments 
the  United  States  initially  points  out 
that  the  sole  issue  ciurently  imder 
consideration  is  whether  it  is  in  the 
public  interest  to  enter  the  proposed 
Final  Judgment  submitted  to  the  Court 
by  stipulation.  Entry  is  in  the  public 
interest  if  the  proposed  Final  Judgment 
is  adequate  to  remedy  the  antitrust 
violations  alleged  in  the  Complaint. 
United  States  v.  Bechtel  Corp.,  1979-^1 
Trade  Cas.  (CCH)  1 62.430  (N.D.  1979). 
afTd,  648  F.  2d  660,  665  (9th  Cir.  1981). 
cert,  denied,  454  U.S.  1083  (1982). 

ITC,  a  U.S.-based  company  that  never 
had  a  Pilkington  license  and  that  has 
persistently  but  so  far  unsuccessfully 
attempted  to  enter  the  float  glass  plant 
design  and  construction  market, 
proposes  to  add  a  broad  injunction 
against  Defendants'  entering  or 
enforcing  any  contract  with  a  U.S.-based 
licensee  that  has  the  purpose  or  effect  of 
inhibiting  market  entry  by  U.S.-based 
non-licensees.  PPG,  a  U.S.-based 


Pilkington  licensee,  proposes  rendering 
iiull  and  void  all  of  the  U.S.-based 
licensees'  obligations  under  their 
respective  Pilkington  licenses. 

In  response,  the  United  Slates  agrees 
that  Pilkington 's  continued  efforts  to 
hinder  entry  and  to  enforce  geographic 
and  use  restrictions  against  its  U.S.- 
based  licensees  must  be  enjoined,  and 
points  out  that  the  proposed  Final 
Judgment  achieves  those  results,  albeit 
with  more  specifically  drawn  injunctive 
provisions  that  those  proposed  in  the 
comments.  Thus.  Subparagraph  IV.A. 
forbids  Defendants  to  enforce  license 
agreements  with  U.S.-based  licensees 
insofar  as  they  contain  any  contractual 
limitations  or  any  payment  or 
confidentiality  obligations  with  respect 
to  any  technology  that  Pilkington 
disclosed  to  any  U.S.  licensee  under  its 
licensee  agreement,  subject  to  some 
narrow  exceptions  that  lack  the 
potential  for  competitive  harm. 
Analogously.  Subparagraph  IV.B. 
forbids  Defendants  to  claim  that  persons 
dealing  with  U.S.-based  entities  that 
have  not  been  licensed  by  Pilkington  are 
subject  to  liability  under  Piikington's 
exclusive  rights  to  float  glass  know-how. 
unless  such  claims  are  in  good  faith 
based  on  technology  that  is  a 
misappropriated  Pilkington  trade  secret 
specifically  identified  by  Pilkington  to 
the  Department  of  Justice. 

The  other  comments  offered  by  ITC 
and  PPG  prppose  specific  changes  of 
language  to  the  proposed  Final 
Judgment.  The  United  States  has 
considered  each  of  these,  and  for  the 
detailed  reasons  set  forth  in  the  attached 
individual  letter  responses,  explains 
why  the  public  interest  does  not  justif>- 
withdrawing  its  consent  to  entry  of  the 
proposed  Final  Judgment. 

In  the  third  comment.  Minneapolis, 
Minn,  lawyer  John  A.  Grimstad.  Esq. 
proposed  several  changes  to  the 
Judgment  out  of  concern  that  they  are 
necessary  to  protect  the  interest  of  his 
unidentified  chent,  a  domestic  float 
glass  producer  that  acquired  its 
technology  by  a  route  not  fully 
explained  in  the  comment,  and  is 
uncertain  as  to  where  it  fits  into  the 
Judgment's  taxonomy  of  actual  and 
potential  technology  users.  Our 
individual  response  to  Mr.  Grimstad. 
appended  hereto,  demonstrates  that  the 
Judgment  fully  protects  his  client's  right 
to  be  free  of  anticompetitive  interference 
with  its  operations  by  Defendants,  and 
that  his  proposed  changes  are  therefore 
unnecessary. 

In  sum,  the  United  States  finds  no 
basis  in  any  of  the  Comments  for 
concluding  that  the  public  interest 
would  be  served  by  withdrawing  its 
consent  to  entry  of  the  proposed  Final 
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Judgment  submitted  to  the  Court  by 
stipulation  on  May  25, 1994.  and  will 
request  that  the  Court  enter  it  forthwith. 

Supplement  to  Response 

On  September  30, 1994,  PPG  filed  an 
"Additional  Comment" '  reiterating  its 
earlier  proposal  that  Subparagraph  IV. D. 
of  the  proposed  Final  Judgment  be 
amended  to  add  to  the  injunction 
against  restraining  float  glass  exports  to 
the  United  States  a  new  provision, 
enjoining  Defendants  from  restraining 
exports  of  float  glass  from  the  United 
States.  PPG  asserts  that  documents 
"recently  produced"  by  Pilkington  plc^ 
"demon.strate  the  need  for  the  suggested 
change  ' by  showing 

That  Pilkingtons  conduct  *   *   *  is 
designed  to  foreclose  •  *  *  American 
manufacturers  from  competing  with 
Pilkington  in  the  construction  of  new  plants 
in  foreign  countries  and,  as  well,  in  the 
export  of  glass  from  the  United  States  to 
those  foreign  countries.  They  suggest  that 
such  exclusionary  conduct  is  continuing  to 
the  present  day. 

Without  suggesting  that  these  Pilkington 
documents  lack  the  probative  value  that 
PPG  asserts,  the  Government  finds  in 
them  no  reason  to  supplement  its  prior 
response  to  this  suggestion.  As  stated  in 
our  individual  response  letter  to  PPG's 
counsel,  at  3,  5-6,  the  need  for  the 
proposed  change  is  obviated  by  the 
provisons  ofSubparagraphs  IV.A.  and 
IV.B..  which  respectively  assure  U.S.- 
bascd  Pilkington  licensees  and  U.S.- 
based  non-licensees  freedom  to  export 
•float  glass  from  the  United  States  to  any 
point  in  the  world. 

Dated:  Octobers,  1994. 

Respectively  submitted. 

K.  Craig  Wildfang,  Special  Counsel  to  the 
Assistant  Attorney  General:  Kurt  Shaffert, 
Thomas  H.  Liddle,  Molly  L.  DeBusschere. 
John  B.  Arnett,  Sr..  M.  Lee  Doane,  Attorneys. 
Antitrust  Division,  United  States  Department 
of  Justice,  Washington.  D.C.  20530.  (202) 
307-V)32. 


'  This  "Additional  Commenl"  was  to  submitted 
in  accordance  with  (he  APPA.  15  U.S.C.  §  16  (bl- 
(d)  in  thai  it  is  dated  well  after  the  September  1. 
1994.  expiratioil  of  the  60-day  comnient  period. 

2  In  its  "Additional  Commenl."  PPG  states  that 
these  documents  were  recently  produced  to  it  "on 
a  restricted  basis"  by  Pilkington  pic  in  CIV-92- 
753-TUC-WDB.  a  civil  action  between  tho.'e  parties 
pending  in  this  Court,  and  that,  because  of 
restrictions  imposed  by  Pilkington,  PPG  can  only 
submilthe  documents  to  I'-e  Court  under  seal.  PPG 
also  .slates  that,  because  jfthe.se  Pilkington-- 
imposed  reslrictions.  it  has  not  served  copies  of  the 
documents  upon  the  Government.  However,  the 
Goverrunenfsremarks  herein  concerning  the 
"Additional  Comment"  have  been  preparedafter 
counsel  for  Defendants,  in  reiiponse  to  the 
(Jovernmenl's  request  for  copies  of  these 
documents,  furnished  copies  of  them  lo 
(k)vernmenl  counsel,  albeit  with  the  restriction  that 
they  "are  not  for  further  distribution  outside  the 
t)«!partment  of  Justice. '     * 
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United  States  District  Court,  District  of 
■\rizona,  United  States  of  America,  Plaintiff. 
/.  Pilkington  pic  and  Pilkington  Holdings 
nc.  Defendant.  No.  GIV  94-00345  VVDB. 

Comments  of  PPG  Industries,  inc.  on 
reposed  Final  Judgment,  Stipulation 
ind  Competitive  Impact  Statement 

PPG  Industries.  Inc.  ("PPG") 
:omments  on  the  Proposed  Final 
udgment,  Stipulation  and  Competitive 
mpact  Statement  in  United  States  v. 
^ilkington  pic  as  follows: 

Preliminary  Statement 

Pilkington  has  repeatedly  brought 
■exatious  litigation  and  has  attempted 
o  restrain  trade  under  the  guise  of 
protecting  the  confidentiality  of  float 
echnology  and  enforcing  license 
estrictions.  While  the  Proposed  Final 
udgment  does  make  it  more  difficult  for 
'ilkington  to  continue  these  practices, 
^ilkington  has  already  publicly 
ndicaled  in  its  own  press  releases  that 
t  intends  to  continue  engaging  in  such 
)ehavior  to  the  degree  that  the  consent 
iecree  allows  it. 

For  example,  on  May  26,  1994,  the 
ilkington  press  release  announcing  the 
erms  of  this  consent  decree  stated: 

The  Government's  allegations  are- 
inproven  and  would  not  have  sur\'ived  a  test 
n  court.  •  •  •  The  Consent  Decree  *   *   * 
Rcognizes  the  subsequent  evolution  of  Ifloat) 
echnology  and  that  recent  float  bath 
echnology  developed  by  Pilkington  will 
:ontinue  to  he  treated  through  normal 
icensing arrangements.  *   *  "Pilkingtons 
)rotection  and  licensing  of  its  total  float 
echnology,  throughout  the  rest  of  the  world, 
emains  unaffected.  *   *  •  Pilkington  is 
eassured  that  the  confidentiality  of  the 
)rocess  is  protected  and  that  the  normal 
icensing  arrangements  for  current  and  future 
loat  glass  technology  are  secure. 

ilkington  Press  Release,  May  26,  1994. 
\s  reported  in  the  Financial  Times  on 
vlay  27, 1994,  Sir  Robin  Nicholson, 
'ilkington's  technology  director,  said: 

We  have  got  what  we  wanted,  in  that  we 
eta  in  a  substantial  amount  of  proprietary 
knowledge  which  we  can  license  in  the 
lormal  way. 

Pilkington  Emerges  with  Advantages," 
inancial  Times,  p.  6,  May  27, 1994. 
Based  on  Pilkington's  own  statements 
ind  to  prevent  continued  vexations 
itigation  and  trade  restraints,  PPG 
iubmits  that  protection  of  the  public 
nterest  counsels  modification  or 
;larincation  of  the  Proposed  Final 
udgment  in  the  following  limited 
espects. 

Comments 

I.  Float  License  Agreements 

Change:  Paragraph  IV.A.l.  should  be 
nodified  to  provide:  "All  obligations  of 


U.S.  LICENSEES  in  all  LICENSE 
AGREEMENTS  between  any  defendant 
and  any  U.S.  LICENSEE  are  hereby 
declared  null„void  and  unenforceable. 
No  defendant  shall  take  any  action  to 
invoke,  enforce  or  assert  any  claim 
under  any  such  agreement." 
Alternatively,  at  a  minimum,  paragraph 
IV.A.l  should  be  modified  to  add: 
"Moreover,  no  defendant  shall  enter 
into,  enforce  or  claim  any  right  imder 
any  AGREEMENT  to  the  extent  that  it 
requires  any  U.S.  LICENSEE  to:  (i) 
Report  and  grant  back  to  any  defendant 
all  improvement  in  FLOAT 
TECHNOLOGY;  (iij  limit  exports  of 
FLAT  GLASS  to  any  geographic  areas; 
(iii)  litigate  disputes  in  an  arbitration,  as 
opposed  to  a  U.S.  Court,  unless  such 
arbitration  permits  the  application  of 
substantive  U.S.  antitrust  law,  including 
its  provisions  for  treble  damages  and 
attorneys'  fees  awarded  to  a  prevailing 
plaintiff;  or  (iv)  prove  that  the  SUBJECT 
FLOAT  TECHNOLOGY  had  become 
publicly  known  before  being  relieved  of 
the  territorial  and  use  restrictions  " 

The  references  in  paragraphs 
IV.A.2.(b);  IV.A.3;  IV.B.l;  IV.B.2{a);  and 
IV.C  to  "trade  secret  under  applicable 
law"  should  be  changed  to  "trade  secret 
under  applicable  law,  provided  that  any 
applicable  non-U.S.  trade  secret  law  - 
will  not  be  applied  to  permit  the 
protection  of  items  of  technology  that 
would  be  unprotectable  imder  U.S. 
law." 

Reason  for  Change:  As  is  set  forth  in 
the  complaint  in  United  States  v. 
Pilkington  pic,  CIV  94-00345-VVDB  (D. 
Ariz.)  (the  "Complaint"),  defendants 
have  used  float  license  agreements 
("FLAs")  to  restrain  trade  and  secure 
monopoly  power  unlawfully.  The 
Competitive  Impact  Statement  and  the 
Complaint  both  note  that  Pilkington  has 
no  intellectual  property  of  substantial 
value,  that,  since  1982.  Pilkington's 
remaining  secret  unpatented  technology 
consisted  largely  of  engineering 
solutions  with  no  substantial  value  o\  er 
other  equally  efficacious  engineering 
alternatives  and  that  one  of  the  devices 
Pilkington  has  used  to  perpetuate  its 
control  is  its  FLAs,  including  their 
burden-shifting  clauses,  which  require 
licensees  to  establish  the  nonexistence 
of  confidential  information  in  any 
arbitration.  Competitive  Impact 
Statement  ("Comp.  Imp.  Stat.")  at  10: 
Complaint  §  24.  If  Pilkington  is  to  be 
allowed  to  continue  to  protect  its 
alleged  trade  secrets,  it  should  be 
required  to  prove  that  they  exist. 
Pilkington  should  not  be  able  to  shift 
that  burden  of  proof,  as  it  has  done  in 
its  FLAs. 

Pilkington's  graftt-back  clauses 
require  licensees  to  report  and  grant  to 


Pilkington  all  improvements  in  float 
glass  technology.  They  thus  deprive  any 
licensee  of  the  incentives  to  create 
innovative  technologies,  precluding  any 
competitive  advantage  to  accrue  to  an 
innovative  licensee  and.  in  effect, 
discourage  efforts  to  create  such 
technologies.  The  grant-back  clauses 
should  be  invalidated  for  that  reason. 
Pilkington  also  should  be  precluded 
from  utilizing  the  FLA  arbitration 
clauses  to  enforce  so-called  trade  secret 
claims.  Those  clauses  have  permitted 
Pilkington  to  assert  claims  in  a  forum 
that:  (a)  Is  hostile  to  the  application  of 
U.S.  antitrust  law;  (b)  does  not  recognize 
the  extraterritorial  application  of  U.S. 
antitrust  law  and  may  not  recognize 
even  this  Final  Judgment;  and  (c) 
enforces  anticompetitive  restrictions  not 
permissible  under  U.S.  antitrust  law. 
Any  issues  involving  U.S.  trade  secret 
law  and  U.S.  antitrust  ....  law  should 
be  litigated  in  a  forum  that  v.ill  permit 
an  adjudication  and  award  under  those 
laws. 

2  Assertion  of  Claims  Against  PPG  With 
Respect  to  the  Use  or  Lice-nsing  of  the 
LB  Process 

Change:  Change  paragraph  IV.A.l  tc 
provide:  "with  respect  to  the  use, 
licensing  or  sublicensing  of  any 
SUBJECT  FLOAT  TECHNOLOGY  or  any 
process  developed  v\ith  the  use  or  aid  of 
SUBJECT  FLOAT  TECHNOLOGY.  ' 
Paragraphs  IV.A.2.(a)  and  IV.A.3  also 
should  be  modified  accordingly. 

Reason  for  Change:  In  the  Shenzhen 
Arbitration,  which  Pilkington  filed  in 
1985  and  which  continued  until  1992. 
Pilkington  asserted  that  PPG's  LB 
process  was  "tainted"  because  it  was 
developed  using  Pilkington  float 
technology,  irrespective  of  whether 
PPG's  use  was  wrongful.  That  "taint," 
according  to  Pilkington.  subjected  the 
LB  process  as  a  whole  to  an  obligation 
of  confidence  coextensive  with  that 
applicable  to  information  that  was 
transferred  by  Pilkington  to  PPG.  The 
design  and  effect  of  Pilkington's  "taint" 
argument  was  to  make  it  virtually 
impossible  for  any  licensee  to  develop 
competing  bmovative  technology  free  of 
Pilkington's  aggressive  claims  and 
litigation,  thus  further  discouraging  and 
inhibiting  the  development  of 
innovative  technologies  by  those  most 
likely  and  able  to  engage  in  such 
developmental  efforts. 

Although  Pilkington's  "taint"  claim 
was  rejected  by  the  Shenzhen 
arbitrators,  the  language  of  the  Proposed 
Final  Judgment  does  not  clearly  resolve 
the  issue  and  may  be  used  to  revive 
Pilkington's  anti-competitive  claims. 
The  ambiguity  may  be  easily  remedied 
by  amending  the  term  "Subject  Float 


Technology"  to  encompass  technologies 
developed  by  licensees  whether  or  not 
developed  with  the  use  or  aid  of  subject 
float  technology. 

3.  Confidentiality  Provisions 

Change:  Paragraph  IV.A. 3. (b)  should 
be  changed  to  read: 

"CONFIDENTIALITY  of  the  transferred 
SUBJECT  FLOAT  TECHNOLOGY." 

Reason  for  Change:  The  reference  to 
FLOAT  TECHNOLOGY  (instead  of 
SUBJECT  FLOAT  TECHNOLOGY) 
appfears  to  be  an  oversight  because,  as 
drafted,  the  provision  would  require 
licensees  to  protect  the  confidentiality 
of  all  float  technology-,  whatever  its 
source. 

4.  Litigation  Commenced  Before  the 
Stipulation  Date 

Change:  Paragraph  IV.A.4  should  be 
deleted  and  paragraph  IV.A.l  should  be 
changed  tc  ensure  that  Pilkington  may 
not  enforce  new  unadjudicated  claims 
arising  under  any  FLA  regardless  of 
whether  a  proceeding  was  instituted 
prior  to  the  date  of  the  stipulation. 

Reason  for  Change:  In  August  1992, 
only  two  days  after  the  High  Court 
denied  Pilkington  leave  to  appeal  from 
the  award  in  the  Shenzhen  Arbitration, 
Pilkington  notified  PPG  of  is  intent  to 
commence  a  new  arbitration.  Although 
a  1978  Settlement  Agreement  between 
PPG  and  Pilkington  explicitly  permits 
PPG  to  use  the  LB  process  in  Canada 
and  Italy.  Pilkington  now  alleges  that 
PPG's  operation  of  its  LB  lines  in  those 
countries  is  not  permitted  because  the 
width  of  the  glass  ribbons  in  those  lines 
has  not  always  been  "frxira  70%  to  90% 
of  the  constant  spacing  between  the 
sidewalls."  which  Pilkington  argues  is 
required  under  the  Agreement, 
notwithstanding  the  fact  that  any 
variation  in  the  width  of  the  ribbons  at 
those  lines  does  not  implicate  any 
Pilkington  trade  secrets  or  other 
intellectual-property  interests. 

United  States  antitrust  consent 
decrees  commonly  provide  that  the 
defendants  are  enjoined  frtim  any  future 
enforcement  of  anticompetitive 
restraints.  However,  paragraph  IV.A.4  of 
the  Proposed  Final  Judgment  would 
permit  Pilkington  to  continue  its 
monopolistic  practices  by  pursuing  its 
recently  commenced  arbitration 
proceedings  against  PPG  and  its 
subsidiaries  to  punish  PPG  for  its  efforts 
to  end  Pilkington's  monopolistic 
interference  with  United  States  trade  in 
the  worldwide  float  technolog\'  market. 
No  good  reason  exists  why  Pilkington's 
claims  in  those  proceedings,  in  which 
earnings  have  not  yet  commenced, 
should  be  exempted  from  the  Proposed 
Final  Judgment. 


5.  Subsidiaries  and  Affiliates 

Change:  Paragraph  II.Q  should  be 
changed  to  read:  "U.S.  LICENSEE" 
means  any  LICENSEE  that  was  or  is 
incorporated  in  the  United  States,  and  - 
shall  include  any  subsidiaries,  affiliates 

or  parents  of  any  such  LICENSEE. 

•   *   « " 

Reason  for  Change:  As  currently 
constituted,  the  Final  Judgment  oJFfers 
no  protection  for  subsidiaries  and 
affiliates  of  U.S.  companies,  although 
Pilkington's  actions  directed  at  such 
entities  have  had  and  could  continue  to 
have  anticompetitive  effects  in  the 
United  States.  PPG  and  other  U.S. 
competitors  often  participate  in  float 
glass  manufacturing  projects  outside  the 
United  States  through  joint  ventures  and 
through  their  non-U.S.  subsidiaries  or 
affiliates.  The  use  of  U.S.  licensees  of 
subsidiaries,  joint  ventures  and  a.TdiatPs 
is  often  necessar\'  to  accommc'i-.^- 
parjicipation  of  local  investois. 

Because  effecti\  e  competition  with 
Pilkington  by  U.S.  Licensees  will 
necessarily  entail  the  use  of  subsidiaries 
and  affiliates  in  foreign  countries.  PPG's 
ability  to  participate  In  such  ventures 
would  be  impaired  (iind  U..*!.  commerce 
thereby  aflected)  if  Pilkington  were  free 
to  continue  to  enforce  its  monopolistic 
restrictions  against  these  U.S.-related 
entities. 

6.  Protection  of  Flat  Glass  Exports 

Change:  Paragraph  IV.D.  should  be 
changed  to  add  "or  from"  to  the  caption 
after  the  word  "to"  and  in  the  second 
line  of  text  after  the  word  '"to." 

Reason  for  Change:  The  Consent 
Decree  should  protect  exports  from  the 
United  States  as  well  as  imports  to  the 
United  States.  Exports  from  the  United 
States  are  part  of  the  foreign  commerce 
of  the  United  States  and  Pilkington  and 
its  subsidiaries  and  affiliates  have 
engaged  in  a. variety  of  exclusionary 
practices,  unlawful  imder  the  United 
States  antitrust  laws,  intended  to 
interfere  with  export  of  Float  Glass  from 
the  United  States  into,  e.g.,  Mexico. 
Brazil,  Argentina  and  Australia. 

7.  Perpetual  Confidentiality  Obligations 
Should  Not  Revive  Upon  the  Expiration 
of  This  Final  Judgment 

Change:  Paragraph  VII. (A)  should  be 
changed  to  provide:  "Other  than  the 
provisions  of  paragraphs  IV.A.  and  B., 
which  provisions  shall  remain  in  effect 
permanently,  this  Final  Judgment  shall 
expire  on  the  tenth  anniversary  of  its 
entry." 

Reason  for  Change:  The  ten-year 
expiration  of  the  Final  Judgment  should 
not  leave  open  an  argument  that  the 
otherwise  perpetual  confidentiality 
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obligations  of  Pilkington's  FLAs 
somehow  revive  upon  its  expiration,  as 
provided  in  Vn(A). 

8.  Pilkington  Should  Not  Be  Able  To 
Assert  U.S.  Trade  Secret  Rights  Against 
Any  U.S.  Licensee  or  Non-Licensee 

Change:  Paragraph  IV.A.2  should  be 
changed  to  read:  "No  defendant  shall 
assert  against  any  U.S.  LICENSEE  any 
proprietary  FLOAT  TECHNOLOGY 
know-how  rights  that  it  may  have  or 
claim  with  respect  to  any  FLOAT 
TECHNOLOGY." 

Reason  for  Change:  Paragraph  24  of 
the  DOJ  Complaint  states  that 
"Pilkington's  maintenance  and 
continued  enforcement  of  the  licensee 
restraints  described  above  was  not 
justified  by  any  intellectual  property 
rights  of  substantial  value."  Pilkington's 
core  float  glass  technology  was 
disclosed  in  niunerous  patents  that  have 
long  expired,  placing  that  technology  in 
the  public  domain.  Moreover, 
unpatented  Pilkington  float  glass 
technology  has  been  publicly  disclosed 
in  substantial  part.  The  Department  of 
Justice  has  determined  that  the 
remaining  secret  unpatented  technology 
consists  largely  of  "engineering 
solutions  with  no  substantial  value  over 
other,  equally  efHcacious  engineering 
alternatives."  Complaint  1 24.  Moreover. 
Attorney  General  Reno,  in  announcing 
the  consent  decree,  said  that  "Pilkington 
had  agreed  that  much  of  its  technology 
is  in  the  public  domain."  "British 
Company  Agrees  to  Settle  Justice 
Department  Antitrust  Suit,"  New  York 
Times,  p.  1,  May  27-,  1994. 

If  Pilkinton  no  longer  holds 
intellectual  property  of  substantial 
value,  there  is  no  reason  why  it  should 
be  allowed  to  assert  trade  secret  rights 
against  any  United  States  licensee  or 
United  States  non-licensee  with  respect 
to  any  Float  Technology  in  existence  as 
of  the  date  of  the  Final  Judgment. 

Forfeiture  of  patent  rights  is  a 
common  remedy  for  ihe  abuse  of  patent 
rights  giving  rise  to  antitrust  violations 
and  there  is  no  reason  that  that  remedy 
should  not  be  applied  to  Pilkington's 
abuse  of  its  alleged  trade  secret  rights, 
particularly  in  view  of  the  Department's 
view  that  its  technical  information  is 
without  redeeming  value.  Comp.  Imp. 
Stat,  at  10;  Complaint  \  26.  Given 
Pilkington's  demonstrated  propensity  to 
pursue  its  monopolistic  practices 
through  unjustiHed  assertions  of 
propriety  trade  secret  rights  and  given 
the  trivial  nature  of  Pilkington's  claimed 
"trade  secrets,"  there  is  no  sufficient 
justification  for  allowing  Pilkington  to 


retain  these  weapons  empowering  it  to 
ise  threats  and  litigation  based  on 
isserted  trade  secrets  to  continue  to  its 
nonopolistic  practices.  Paragraph 
V.A.2  should  be  modified  accordingly, 
'his  suggested  change  is  not  meant  to 
)revent  Pilkington  from  seeking  to 
)rotect  iny  bona  fide  trade  secrets 
leveloped  after  the  date  of  entry  of  this 
•"inal  Judgment. 

I.  As  An  Alternative,  Pilkington  Should 
>e  Barred  From  Asserting  Any  Trade 
Secret  Rights  Based  on  Information  in 
existence  Prior  to  December  31. 1982 
ind  Identify  Any  Other  Trade  Secrets  on 
he  Basis  of  Which  Pilkington  Imposes 
Vny  Restraint  of  Trade 

Change:  Paragraph  IV.A.2  should  be 
hanged  to  read:  "No  defendant  shall 
i  ssert  against  any  U.S.  LICENSEE-OR 
J.S.  NON-LICENSEE  any  proprietary 
LOAT  TECHNOLOGY  kiiow-how  ' 
1  ights  based  on  information  in  existence 
irior  to  December  31,  1982,  the  date 
eferred  to  in  1 26  of  the  Complaint. 
Vithin  sixty  (60)  days  of  entry  of  this 
inal  Judgment,  Pilkington  shall 
i  dentify  and  specifically  describe  any 
I  rade  secrets  developed  after  December 
;  1,  1982,  which  it  claims  may  justify  a 
BStraint  of  trade  to  the  Department  of 
jstice.  Antitrust  Division;  and  identify 
J  uch  trade  secret  to  all  U.S.  LICENSEES 

<  nd  to  all  U.S.  NON-LICENSEES  who 
!  hall  request  the  same  in  writing. 

Reason  for  Change:  Should  the 
1  )epartment  believe  it  inappropriate  to 
1  ar  defendants  from  asserting  any  trade 
!  Bcrels  in  existence  as  of  the  date  of  the 
1  inal  Judgment,  the  Department  should 

<  t  least  bar  defendants  from  imposing 
I  iistraints  of  trade  based  on  technical 

i  iformation  in  existence  prior  to 

1  lecember  31, 1982,  and  require 

(  efendants  to  identify  and  specifically 

(  escribe  any  trade  secret  developed 

i  fter  December  31, 1982,  which  any 

(  efendant  may  claim  justifies  a  restraint 

<  f  trade,  to  the  Department  of  Justice, 
i  Lotitrust  Division;  and  identify  such 

t  ade  secret  to  any  U.S.  LICENSEE  and 
£  ny  U.S.  NON-LICENSEE  who  requests 
t  le  same. 

Such  relief  is  minimally  necessary  to 
I  revent  defendants  from  continuing  to 
r  ;ly  on  stale  claims  of  trade  secrets  and 
r  ;hising  to  disclose  with  reasonable 
s  Decificity  any  trade  secret  created  after 
I  ecember  31, 1982,  upon  which  it  may 
a  3ek  to  impose  a  restraint  of  trade. 
V  /ithout  such  relief,  defendants  will  be 
e  nabled  to  continue  their  past  practice 
c  f  threatening  their  competitors  with 
1  tigation  based  on  some  ambiguous 
a  isertion  of  trade  secret  rights. 


Defendants'  public  announcements 
make  it  clear  that  they  intend  to 
continue  the  assertion  of  some 
unidentified  body  of  trade  secrets, 
notwithstanding  the  Final  Judgment. 
(See  pp.  1-2  above.) 

10.  Justice  Department  Scrutiny  of  . 
Litigation  Brought  by  Pilkington 

Change:  Alternatively,  paragraph 
IV.A.2(b)  should  be  changed  to  add 
subparagraphs  (iii)  and  (iv): 

(iii)  defendant  has,  within  fourteen 
(14)  days  after  any  such  assertion: 

(a)  made  a  showdng  in  writing  to  the 
Department  of  Justice,  Antitrust 
Division  in  support  of  the  arguments 
described  in  subparagraphs  2(b)(i)  and 
2(b){ii),  above; 

(b)  identified,  enumerated,  and 
described  such  item  or  combination  of 
items  (in  sufficient  detail  and  with 
sufficient  clarity  to  distinguish  them 
from  information  not  a  trade  secret 
under  applicable  law)  on  a  list 
submitted  to  the  Antitrust  Division  and 
to  the  U.S.  LICENSEE  against  whom 
such  right  is  asserted;  and 

(iv)  such  U.S.  LICENSEE  is  unwilling 
to  make  lawful  and  commercially 
reasonable  efforts  to  maintain  the 
CONFIDENTIALITY  of  any  such  item  or 
combination  of  items  for  which  it  has 
received  actual  notice  of  a  defendant's 
claim  of  proprietary  rights  therein 
pursuant  to  subparagraph  2(iii)(b), 
above,  and  for  which  a  defendant  has 
made  the  requisite  showing  pursuant  to 
subparagraph  2(iii)(a),  above. 

Reason  for  Change:  The  change  is 
necessary  to  provide  for  the  same 
scrutiny  for  Pilkington  suits  against 
licensees  as  is  provided  for  suits  against 
non-licensees  (as  is  set  forth  in 
paragraph  IV.B.2(c)).  No  adequate 
justification  exists  for  discriminating 
against  licensees,  especially  given  that 
competition  has  been  stultified 
principally  through  use  of  Pilkington's 
licensing  scheme. 

11.  Adjudications  in  Which  Information 
Alleged  To  Be  Confidential  by 
Pilkington  Has  Been  Held  To  Have  Been 
Publicly  Disclosed  or  Otherwrise 
Unenforceable  and  Related  Disclosure 
Obligations 

Change:  Paragraph  IV.G.l.  should  be 
changed  to  replace  "public  knowledge 
in  the  FINAL  AWARD"  widi  "public 
knowledge  found  to  have  been  such  or 
otherwise  found  to  be  not  an 
enforceable  trade  secret  in  the  FINAL 
AWARD  or  in  any  other  prior 
proceeding  .  .  .  "  Paragraph  IV.G.2(b) 
also  should  be  modified  accordingly. 
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Paragraph  IV.G.2  also  should  be 
changed  to  replace  "public  domain"  in 
subparagraphs  (a),  (b),  and  (c)  with 
"public  knowledge  or  otherwise  not  a 
trade  secret"  in  each  subparagraph. 

Reason  for  Change:  The  present 
formulation  does  not  account  for 
unenforceability  arising  fiom  anything 
other  than  the  public  disclosure  of  trade 
secret  information.  Information  that  is 
claimed  as  a  trade  secret  also  may  not 
be  enforceable  if  it  is  readily 
ascertainable  or  had  not  been  the  subject 
of  adequate  precautions  to  preserve 
confidentiality.  The  change  also  gives 
effect  to  all  proceedings  to  which 
information  alleged  to  be  confidential 
by  Pilkington  has  been  held  to  have 
been  publicly  disclosed  or  with  respect 
to  which  Pilkington's  rights  have  been 
held  unenforceable  for  any  reason. 

August  13,  1994. 

Respectfully  submitted, 
lack  E.  Brown. 

Lawrence  CD.  Scarborough.  Brown  &  Bam. 
PA..  2901  North  Central  Avenue.  Post  Office 
Box  400,  Phoenix.  Arizona  85001-0400. 
Thomas  D.  Barr. 
Paul  M.  Dodyk. 

Cravath.  Swaine  6- Moore.  Worldwide  Plaza. 
825  Eighth  Avenue.  New  York.  New  York 
10019. 


.By 

Attorneys  for  Plaintiff.  PPG  Industries.  Inc. 

Paul  M.  Dodyk 

Copies  sent  by  Federal  Express  this  13th 
Day  of  August,  1994  to: 
Gail  Kursh.  Chief. 

Professions  and  Intellectual  Property  Section. 
Room  9903,  U.S.  Department  of  Justice. 
Antitrust  Division.  555  4th  Street.  N.W.. 
Washington.  DC  20001. 
lohn  H.  Shenefield.  Esq. 
Morgan.  Lewis  SrBockius,  1800  M  Street. 
S.W..  Washington.  D.C.  20036. 

Counsel  for  Defendants  Pilkington  pic  and 
Pilkington  Holdings  Inc. 
Sheila  M.  Frishman. 
JackE.  Bfovvn, 

LaivrenceC.D.  Scarborough.  Brown  &■  Bain, 
PA..  2901  North  Central  Avenue.  Post  Office 
Box  400.  Phoenix.  Arizona  85001-0400.  (6021 
351-8000. 

State  Bar  Attorney  Nos.  001074  and 
006965. 

Thomas  D.  Barr. 

Paul  M.  Dodyk 

Cravath.  Swaine  G- Moore.  Worldwide  Plaza. 
825  Eighth  Avenue,  New  York.  New  York 
10019.(212)474-1000. 
.Attorneys  for  PPG  Industries.  Inc. 


United  States  District  Courl,  District  of 
Arizona 

United  States  of  America.  Plaintiff,  v. 
Pilkington  pic  and  Pilkington  Holdings  Inc.. 
Defendants.  No.  CIV  94-00345  WDB. 

Additional  Comment  of  PPG  Industries, 
Inc.  on  Proposed  Final  Judgment 
(Exhibits  Filed  Under  Seal) 

PPG  Industries,  Inc.  ("PPG")  submits 
this  Additional  Comment  on  the 
Proposed  Final  Judgment  in  United 
States  V.  Pilkington  pic  as  follows: 

Paragraph  IV.D  of  the  proposed  Final 
Judgment  provides  that  "(njo  defendant, 
with  the  intent  of  restraining  or  limiting 
the  amount  of  exports  of  FLOAT  GLASS 
to  the  United  States  [etc.]".  We  have 
suggested  [Comments  at  8]  that  the 
paragraph  should  be  changed  to  add  "or 
from"  after  the  word  "to.". 

Enclosed  are  documents  recently 
produced  by  Pilkington  in  the  suit  by 
PPG  Industries  against  Pilkington  in  the 
District  of  Arizona  (No.  CIV-92-753- 
TUC-WDB).  Those  documents 
demonstrate  the  need  for  the  suggested 
change.  They  show,  we  believe,  that 
Pilkington's  conduct,  as  alleged  in  the 
U.S.  complaint  and  in  PPG's  complaint, 
is  designed  to  foreclose  PPG  and  other 
American  manufacturers  from 
competing  vdth  Pilkington  in  the     . 
construction  of  new  plants  in  foreign 
countries  and,  as  well,  in  the  export  of 
glass  from  the  United  States  to  those 
foreign  countries.  They  suggest  that 
such  exclusionary  conduct  is  continuing 
to  the  present  day.  The  documents  are 
filed  under  seal  because  they  were 
produced  to  us  on  a  restricted  basis.  We 
therefore  suggest  that  the  Court  should 
seek  from  Pilkington  a  statement  of  the 
reasonable  terms  and  conditions  under 
which  the  Court  may  inspect  the 
documents  and  obtain  comments 
thereon  bom  counsel  appearing  for  the 
United  States. 

September  30. 1994. 

Respectfully  submitted. 
Thomas  D.  Barr 
Paul  M.  Dodyk 

Cravath.  Swaine  &■  Moore.  Worldwide  Plaza. 
825  Eighth  Avenue.  New  York.  New  York 
10019. 

Jack  E.  Brown 

Lawrence  G.D.  Scarborough 
Brown  6r  Bain,  P. A..  2901  North  Central 
Avenue,  Post  Office  Box  400.  Phoenix. 
Arizona  85001-0400. 

By 

Lawrence  G.D.  Scartwrough. 
Attorneys  for  PPG  Industries.  Inc 


Copy  of  the  foregoing  (without  exhibits) 
sent  by  Federal  Express  this  30th  day  of 
September.  1994.  to: 
Gail  Kursh, 

Chief.  Professions  and  Intellectual  Property 
Section.  U.S.  Department  offustice.  Antitrust 
Division.  555  4th  Street.  N.  W..  Room  9903. 
Washington.  DC  20001.  Attorneys  for 
Plaintiff  United  States  of  America. 

Copy  of  the  foregoing  (with  exhibits)  sent 
by  Federal  Express  this  30th  day  of 
September,  1994.  to: 
John  H.  Shenefield.  Esq., 
Morgan,  Lewis  &  Bockius.  1800  M  Street. 
N.W..  Washington.  DC.  20036.  Attorneys  for 
Pilkington  pic  and  Pilkinton  Holdings  Inc. 
Lucinda  F.  Mason. 

Judiciary  Center  Building,  555  4th  Street. 
NW,  Washington,  DC  20001. 
October  6. 1994. 
Jack  E.  Brown.  Esquire, 
Brown  &  Bain.  PA..  2901  North  Central 

Avenue.  P.O.  Box  400.  Phoenix.  Arizona 

85001-0400 

Thomas  D.  Barr,  Esquire. 
Cravath.  Swayne  6-  Moore.  825  Eighth 
Avenue.  New  York.  New  York  10019 

Re:  Response  to  Comment  on  Proposed  Final 
Iudg;nent  U.S.  v.  Pilkington  pic  and 
Pilkington  Holdings.  Inc..  CIV  94-345 
TUC  IWB  (D.  Ariz.),  filed  May  25.  1994 
Dear  Messrs.  Brown  and  Barn  This  letter 
responds  to  the  Comments  of  PPG  Industries. 
Inc.  I'PPG"]  on  Proposed  Final  Judgment. 
Stipulation  and  Competitive  Impact 
Statement  ( "Comments")  submitted  to  the 
Antitrust  Division  over  your  names  on 
August  13. 1994.  The  CommenU  include  a 
"Preliminary  Statement"  that  summarizes 
certain  representations  by  Defendants  to  the 
press  that,  in  your  words,  indicate  that 
•Pilkington  *   *   *  intends  to  continue 
engaging  in  (its  prior  anticompetitive) 
behavior  to  the  degree  that  the  consent 
decree  allows  it."  You  further  assert  that 
"Iblased  on  Pilkington's  own  statements 
*  *   *  protection  of  the  public  interest 
counsels  modification  or  clarification  of  the 
Proposed  Final  Judgment"  in  eleven  specific 
ways. 

Before  addressing  your  eleven  specific 
proposed  changes,  we  would  point  out  that 
the  text  of  the  proposed  Final  Judgment 
("Judgment"),  rather  than  Pilkington's 
characterization  thereof  in  its  own  press 
releases,  controls  what  it  will  be  permitted 
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and  required  to  do.  Thua,  contrary  to 
Pilkington'i  public  ckim,  which  you  quote, 
that  the  restraints  Pilkington  has  imposed 
under  the  guise  of  "protection  and  licensing 
of  its  totaJ  float  technology,  throughout  the 
rest  of  the  worid,  remain  unaffected,"  the 
Judgment  will  in  feet  enjoin  Pilkington  from 
anticompetitive  practices  throughout  the 
world  to  the  extent  that  those  practices  are 
aimed  at  U.S. -based  entities  seeking  to  use 
float  technology  anywhere,  or  are  aimed  at 
anyone  else  seeking  to  use  float  technology 
in  North  America.  That  is,  Pilldngton's 
specified  anticompetitive  conduct  is  enjoined 
insofar  as  it  is  within  the  jurisdiction  of  the 
U.S.  antitrust  laws.  The  competitive  effect  of 
Pilkington's  ability,  also  referred  to  in  the 
portion  of  Pilkington's  press  release  that  you 
quote,  to  acquire  "normal  licensing"  of  its 
"recent  float  bath  technology,"  must  be 
considered  in  the  light  of  its  ready 
concession  to  the  United  States  during 
settlement  negotiations  that  very  little 
significant  technology  of  that  kind  exists.  A 
good  m«^;isure  of  the  near-absence  of  such 
significaju  recent  technology,  as  you  must 
certainly  realize,  in  that  float  glass 
manufactured  in  this  country  by  PPG  and 
others  who  have  not  been  licensed  to  use  this 
"recent  technology"  has  been  quite 
competitive  with  Pilkington's  subsidiary's 
production. 

The  standard  vm  have  applied  in  assessing 
your  eleven  speciflc  proposals  for 
modification  or  clarification  is  whether  it  is 
in  the  public  interest  to  enter  the  Judgment 
that  has  been  submitted  for  entry  by 
stipulation.  Entry  Is  in  the  public  Interest  if 
the  Judgment  is  adequate  to  remedy  the 
antitrust  violations  alleged  in  the  Ck)mplaint 
United  Staten  v.  Bechlel  Corp.,  197&-1  Trade 
Cas.  (OCH)  1 62,430  (N.D.  Cal.  1979),  ojf  d. 
848  F.  2d  660,  665  (9th  Cii.  1981),  cert, 
denied,  454  U.S.  1083  (1982). 

1.  You  propose,  in  the  alternative,  to 
change  subparagraph  IV.A.l  of  the  Judgment 
to  provide  that  all  obligations  of  U.S. 
UCENSEES '  under  all  UCENSE 
AGREEMENTS  are  declared  null,  void,  and 
unenforceable,  or  alternatively  "at  a 
minimum"  to  make  four  specific  changes  in 
th.-ii  paragraph.  As  to  your  first  proposed 
alternative,  the  Department  of  Justice  does 
not  agree  that  it  is  In  the  public  interest  to 
withhold  entry  of  the  Judgment  on  the 
ground  that  it  does  not  totally  render  these 
ogreemonis  null,  void,  and  unenforceable. 
We  believe,  rather,  that  the  existing 
provisions  of  subparagraph  IV.A.  p^otec^the 
interest  of  the  public  by  restoring 
competition  and  remedying  the  violation 
with  regard  to  the  ability  of  U.S.  LICENSEES 
to  compete  freely  in  float  glass  process 
technology  and  float  gisss  roarlwts.  In  thai 
regard,  we  would  point  out  that  in  the 
Complaint  in  PPG  Industries.  Inc.  v. 
Pilkington  pic  et  al.,  Civil  Action  CIV  02-7.53 
TUG  WDB  (D.  Ariz.)  the  relief  you  seek  is  for 
the  Court  to  declare  null,  void,  and 
unenforceable  only  "the  anticorapetitivH 
rustraints  in  the  Pilkington  license 
agreements,"  and  not  the  agreemei'ls 
iljemselves,  relief  that  i.s  essentially  like  thjt 


'  Capitalized  temis  have  the  moaning!!  as»i(ined  to 
itpru  in  Paragraph  II  of  the  JuHgmanl. 


pn  vided  in  the  Judgment  rather  than  that 
wh  ich  now  you  propose. 

i  s  an  alternative  to  the  above,  you  make 
a  f(  lur-part  proposal,  to  which  we  have  the 
fol  owing  responses: 

( )  The  first  part  of  this  alternative  proposal 
is  t  Mt  Defendants  be  enjoined  from  entering, 
enl  ircing,  or  claiming  rights  under  any 
AG  REEMENT  requiring  any  U.S.  LICENSEE 
to  1  sport  or  grant  back  rights  to  FLOAT 
TEvHNOLCXJY  improvements.  Inasmuch  as 
all  inch  improvement  reporting  and  grant- 
badt  provisions  in  licenses  to  U.S. 
LICENSEES  expired  long  ago,  this  proposes 
an  Unnecessary  addiUon  to  the  provision  of 
thehudgment 

(i)  The  second  part  of  this  alternative 
proposal  is  that  Defendants  be  enjoined  from 
entering,  enforcing,  or  claiming  rights  under 
anjMGREEMENT  requiring  any  U.S. 
U^NSEE  to  limit  exports  of  FLAT  GLASS 
to  any  geographic  areas.  We  note  that 
Defendants  have  not  imposed  express 
contractual  restraints  upon  the  export  of  glass 
froili  the  United  States  by  PPG  Jior  by  any 
0Jh(  ir  U.S.  UCENSEE.  Nevertheless,  there 
hav  i  been  instances  when  defendants  relied 
upc  a  their  patents  in  the  destination 
cou  itries  to  limit  or  prevent  such  exports 
wh(  n  the  U.S.  LICENSEE  was  unable  to 
pen  uade  Defendants  to  grant  or  sell  a  full 
wai  ^er  of  those  foreign  patent  rights.  The 
pat(  nts  on  which  Defendants  relied  for  this 
pur  »ose,  however,  have  now  expired  along 
wit    their  counterpart  U.S.  patente,  denying 
thei  1  the  means  to  carry  on  this  form  of 
exp  )rt  restraint 

(i  i)  The  third  part  of  this  alternative 
pro  osal  is  that  Defendants  be  enjoined  torn 
ent(  ring,  enforcing,  or  claiming  rights  under 
anylAGREEMENT  requiring  any  U.S. 
Lie  INSEE  to  arbitrate  rather  than  litigate 
disj  utes  unless  substantive  U.S.  antitrust  law 
is  a  plied.  The  Judgment  will  foreclose  most 
sue    disputes  in  the  future  by  the 
prol  ibitions  and  conditions  that  it  places  on 
Def(  ndants'  ability  to  require  U.S. 
UC  NSEES  to  pay  FEES,  observe 
UM  TATIONS,  or  maintain 
COI  nDENTIALITY  with  respect  to  the  use 
or  s  blicensing  of  any  SUBJECT  FLOAT 
TEC  UNOLOGY.  Moreover,  even  prior  to  the 
enU  >  of  any  judgment  herein  PPG  has 
obt!  ined  the  very  result  that  this  request 
seel  5.  Specifically,  we  refer  to  Judge 
Bro  king's  finding 

T  at  arbitration  *  •   •will  not  operate  as 
a  pr  ispcctive  waiver  of  PPG's  statutory 
c.Ll  IS  due  to  Pilkington's  express 
rt;pi  !sent3tion  and  consent  to  the  substantive 
arb)  ration  or  PFG's  claims  pursur.nt  to  U.S. 
anfi  rust  law. 

PPC  Industries.  Inc.  v.  Piikingtun  vt  al.  CJV 
92-  33-TUG-WDB  (D.  Ariz.  July  9.  1994) 
(On  iv  Granting  Stay  and  f .ompolling 
Arh  [ration). 

(i  )  1  he  fourth  part  of  this  alternative 
>ro|  osal  is  that  Defendants  be  enjoined  from 
cntH  lug.  enforcing,  or  claiming  rights  under 
any  VGP.EliMENT  requiring  any  U.S. 
Lit  .i  NSEE  to  bear  the  burden  of  proving  that 
SUi]  CCl-  FLOAT  TEQ  I.N-QLOGY  has 
b-jcc  ne  publicly  known  before  being  relieved 
of  te  ritorial  and  use  restrir.tions. 
Sub  aragraph  IV.A.  accomplishes  prei  iscfly 
that  tsult. 


2.  You  propose  to  expand  the  coverage  of 
subparagraph  IV.A.l.  to  hiclude  processes 
developed  with  the  use  or  aid  of  SUBJECT 
FLOAT  TECHNOLOGY  so  as  to  preclude 
Defendants' future  reassertion  of  argiunents 
that  technology  developed  in  minds 
"tainted"  by  prior  knowledge  of  Pilkington 
technology  also  belongs  to  Pilkington. 
However,  the  Judgment  precludes  Defendants 
&t)m  making  such  assertions.'Ariy  "taint" 
claim  by  Defendants  is  enjoined  by 
subparagraph  FV.A.l.,  inasmuch  as  it  would 
"require  •  •  •  any  U.S.  LICENSEE  to  *  •  * 
observe  UMITATIONS,"  LIMITATIONS 
being  defined  in  subparagraph  U.K.  as 
including  "any  restriction  or  limitation,  or 
purported  restriction  or  limitation,  of  the  use 
of  FLOAT  TECHNOLOGY,  whether  the  resuh 
of  an  affirmative  prohibition  or  a  limited 
authorization."  In  the  discussions  leading  to 
the  Stipulation  to  submit  the  Judgment  to  the 
Court  for  entry,  Defendants'  representatives 
repeatedly  acknowledged  to  the  Department 
that  the  taint  issue  had  been  resolved  against 
Pilkington  in  the  "Shenzhen"  arbitration  (a 
point  you  also  make  in  your  comment)  and 
in  subsequent  judicial  review  thereof,  and 
that  they  considered  this  a  final 
determination  precluding  them  &t>m  again 
asserting  "taint"  against  your  client. 

3.  You  propose  limiting  IV.A.3.(b)  by 
adding  the  word  "SUBJECT"  just  before  the 
words  'FLOAT  TECHNOLOGY,"  stating  that 
we  appear  to  have  omitted  the  word  by 
oversight.  Contrary  to  your  assumption, 
however,  the  text  of  this  provision 
intentionally  covers  all  FLOAT 
TECHNOLOGY.  By  omitting  the  word  that 
your  proposal  would  add,  this  provision 
protects  against  futiire  Pilkington 
misappropriation  charges  any  U.S.  LICENSEE 
who  transfers  any  FLOAT  TECHNOLOGY 
(e.g.,  in  connection  with  building  a  float  glass 
plant  abroad).  This  protection  will  cover  not 
only  charges  of  misappropriating  SUBIETTT 
FLOAT  TECHNOLOGY,  i.e.,  FLOAT 
TECHNOLOGY  disclosed  to  the  U.S. 
LICENSEE  tmder  its  UCENSE  AGREEMliNT, 
but  also  FLOAT  TECHNOLOGY  that  foimd 
its  way  to  the  U.S.  LICENSEE  via  a  third 
party  (e.g.,  by  hiring  a  former  Pilkington 
employee)  as  long  as  the  U.S.  LICENSr.E, 
when  transferring  such  technology,  includes 
in  the  agreement  of  transfer  "a  lawful  and 
commercially  reasonable  provision  requiring 
the  transferee  to  maintain 
CONFIDENTIALITY."  Such  confidentiHlity 
provisions  are  customarily  included  in 
technology  transfer  agreoments,  so  that  this 
provision  imposes  no  significant  burden  «ui 
U.S.  LICENSEES,  while  protecting  them 
agdinsi  such  claims  by  Pilkington. 

4.  You  propose  deleting  subparagraph 

IV. A. 4.  and  changing  subparograph  IV.A.l.  to 
ensure  Pilkington  cannot  pursue  n»onet:iry 
relief  in  proceedings  regardless  of  when  they 
were  instituted,  pointing  out  that  in  19'J2 
Pilkington  instituted  an  additional  arbitration 
proceeding  ag.^inst  PPG  on  a  claim  gnjwfng 
out  of  a  1978  selllement  concerning  L8 
teciinology.  Subparagraphs  Al.  and  A.2.  ni 
the  Judgment  enjoin  Defendants'  furth;r 
pursuit  of  injunctive  and  declaratory  reliftf  - 
against  U.S.  LICENSEES'  "violations"  of 
license  restrictions.  Subparagraph  IV.A. 4. 
Creates  a  narrow  exception  that  permits 
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Defendants  to  continue  to  pursue  solely 
monetary  (but  not  injunctive  or  declaratory) 
relief,  but  only  for  past  conduct,  and  only  in 
proceedings  instituted  before  May  25. 1994. 
Your  comment  indicates  that  your  concern 
about  this  exception  is  raised  by  a  single 
dispute  that  Pilkington  initiated  in  1992.  one 
that  arose  out  of  a  1978  settlement  of  an 
earlier  litigated  dispute.  The  Department  of 
Justice's  role  in  this  civil  Sherman  Act  case 
extends  to  securing  prospective  relief  that 
assures  open  competition  for  the  benefit  of 
the  public.  "(Tlhe  antitrust  laws  •  •  *  were 
enacted  'for  the  protection  of  competition, 
not  competitors.' "  Brunswick  Corp.  v.  Pueblo 
Bowl-O-Mat.  429  U.S.  477.  488  (1977), 
quoting  Brown  Shoe  Co.  v.  United  States.  370 
U.S.  294,  320  (1962).  To  that  end,  the 
Judgment  enjoins  Defendants  not  only  from 
prospective  enforcement  of  previously 
obtained  equitable  relief  but  also  from  the 
imposition  of  FEES,  as  defined  in 
subparagraph  II.C.  for  the  prospective  use  or 
sublicensing  of  SUBJECT  FLOAT 
TECHNOLOGY.  Contrarily.  the  claim  to 
which  you  allude  is  limited  strictly  to 
monetary  relief  for  your  client  for  past 
conduct.  Thus,  no  matter  how  ill-founded  or 
unjust  this  Pilkington  monetary  claim  against 
PPG  may  be.  its  assertion  is  a  private  matter 
and  consequently  concerns  only  the  private 
parties  involved. 

5.  You  propose  including  within  the 
definition  of  U.S.  LICENSEE  (subparagraph 
II.Q.)  the  licensees'  subsidiaries,  affiliates. 
and  parents,  pointing  out  that  participation 
by  U.S.  LICENSEES  in  off-shore  float  glass 
manufacturing  projects  is  often  likely  to 
occur  through  their  subsidiaries  or  affiliates 
While  this  is  undoubtedly  correct,  such 
subsidiaries  or  affiliates  participate  in  such 
projects  under  sublicenses  granted  to  them 
by  their  respective  U.S.  LICENSEE  parents  or 
affiliates.  Your  proposal  is  unnecessary  since 
subparagraph  IV.A.  of  the  Judgment 
expressly  enjoins  Defendants  from  conduct 
interfering  with  U.S.  LICENSEES' 
sublicensing  activities  to  the  same  extent  as 
it  enjoins  interfering  with  their  use  of 
SUBJECT  FLOAT  TECHNOLOGY.  It  may  be 
noted  that,  in  the  course  of  discussions 
leading  to  the  Stipulation  to  submit  the 
Judgment  to  the  Court.  Pilkington's 
representatives  acknowledged  that  under  the 
Judgment  U.S.  LICENSEES  will  be  free. 
through  subsidiaries  or  affiliates,  to 
participate  in  the  design,  construction,  and 
operation  of  overseas  float  glass  plants  such 
as  the  Shenzhen  plant. 

6.  You  propose  broadening  the  injunctive 
provisions  of  subparagraph  IV.D..  which  deal 
with  exports  of  float  glass  from  abroad  into 
the  United  Stales,  to  cover  exports  of  float 
glass  from  the  United  States  as  well. 
Subparagraph  IV.A.  leaves  U.S.  LICENSEES 
free  to  export  float  glass  from  this  country. 
Subparagraph  IV.B.  analogously  protects  U.S. 
NON-LICENSEES  &t)m  interference  with 
their  export  of  float  glass  bom  this  country.* 

7.  You  propose  that  the  injunctive 
provisions  of  subparagraphs  IV.A.  and  IV.B. 
be  made  perpetual  by  exempting  them  &t>m 
the  ten-year  Judgment  duration  provision  of 
subparagraph  VIl.A.  because,  in  your  words, 
the  "Judgment  should  not  leave  open  an 
argument  that  otherwise  perpetual 


confidentiality  obligations"  revive  upon  the 
Judgment's  expiration.  Trade  secrecy 
obligations  are,  of  course,  never  perpetual; 
they  last  only  while  the  information  to  which 
they  pertain  has  value  and  is  not  public.  As 
set  forth  in  Paragraph  24  of  our  Complaint, 
the  SUBJECT  FLOAT  TECHNOLOGY,  ail  of 
which  had  been  communicated  by  Pilkington 
to  U.S.  UCENSEES  by  no  later  than  1982,  no 
longer  has  substantial  value.  The  prospect 
that  IDefendants  would  be  able  to  resume 
interfering  with  open  competition  by 
assertions  of  confidentiality  for  the,  by  then, 
even  more  highly  superannuated  technology, 
especially  in  view  of  the  pro-competitive 
effects  that  this  Judgment  can  be  expected  to 
confer  during  the  next  decade,  are  too  remote 
to  justify  your  proposal.  Consequently,  the 
Department  does  not  consider  such  a  change 
necessar}'. 

8.  You  propose,  in  effect,  to  remove  the 
exceptions  to  the  injunction  in  Subparagraph 
IV.A.2.  against  Defendants'  asserting  know- 
how  rights  against  U.S.  UCENSEES  with 
respect  to  any  FLOAT  TECHNOLOGY  on  the 
ground  that  we  have  determined  that 
Pilkington's  core  float  glass  technology 
currently  lacks  substantial  value.  We 
continue  strongly  to  believe  that  this 
assessment  of  the  value  of  Pilkington's 
technology  is  correct,  of  course.  For  that 
reason.  Subparagraph  IV.A.2.(a)  enjoins 
Defendants  from  asserting  against  all  U.S. 
LICENSEES  that  are  not  subsidiaries  of 
Defendants  anv  proprietary  claims  as  to  the 
FLOAT  TECHNOLOGY  disclosed  to  the 
licensees  under  the  license  agreement  (except 
for  the  reservation  in  Subparagraph  IV.A.4.  of 
money  damage  claims  for  past  conduct  that, 
as  has  already  been  discussed  in  Item  4. 
above,  does  not  affect  the  public  interest).  In 
addition.  Subparagraph  IV.A.2.(b)  enjoins 
Defendants  frt)m  asserting  any  proprietary 
claims  against  such  licensees  as  to  other 
FLOAT  TECHNOLOGY,  (i  e..  technology  that 
the  licensee  did  not  obtain  under  the  license 
but  that  Defendants  nevertheless  claim  is 
theirs,  unless  the  claim  is  based  on  a  good 
faith  argument  that  the  technology  in 
question  is  a  legally  cognizable  trade  secret 
and  that  it  was  unlawfully  acquired). 
Subparagraph  IV.A.2.  therefore  properly 
protects  U.S.  UCENSEES  from  unjustified 
assertions  of  know-how  rights  by  Defendants 

9.  You  propose,  as  an  alternative  to  your 
Proposal  No.  8.  changes  to  the  language  of 
Subparagraph  IV.A.2.  that  would 
categorically  bar  Defendants'  assertion 
against  U.S.  LICENSEES  of  (1)  rights  in  pre- 
1983  know-how  and  (2)  trade  secrets 
developed  afrer  that  date  that  a  Defendant,  in 
your  words,  "claims  may  justifj'  a  restraint  of 
trade,"  unless  such  trade  secrets  have  been 
disclosed  to  the  Department  and  to  all  U.S. 
LICENSEES  and  U.S.  NON-LICENSEES  who 
request  it.  You  state  that  without  such  a 
provision  Defendants  will  be  able  to  continue 
to  threaten  comfjetitors  with  ambiguous 
assertions  of  trade  secret  rights.  We  agree  that 
it  is  important  that  Defendants  be  prevented 
from  continuing  such  illegal  conduct,  but  are 
certain  that  the  Judgment  will  enjoin  it. 
Subparagraph  IV.A.2.  absolutely  bars 
Defendants  from  making  such  claims  against 
us:  UCENSEES  with  respect  to  SUBJEtTT 
FLOAT  TECHNOLOGY  (which  in  view  of  the 


already-discussed  1982  cut-off  of 
improvement  disclosures  to  all  U.S. 
UCENSEES  refers  to  pre-1983  technology), 
and  limits  such  assertion  by  Defendants, 
when  dealing  with  other  FLOAT 
TECHNOLOGY,  to  instances  where  they  have 
good  faith  arguments  that  they  are  asserting 
rights  to  subject  matter  that  qualifies  as 
legally  recognized  trade  secrets  and  also  that 
the  U.S.  UCENSEE  in  question  has  obtained 
the  subject  matter  unlawfully.  Subparagraph 
IV.B.2.  similarly  protects  U.S.  NON- 
LICENSEES  from  such  future  conduct.  Given 
the  protection  afforded  by  subparagraphs 
rV.A.2.  and  IV.B.2..  the  additional  disclosure 
requirements  are  unnecessary. 

10.  You  propose  to  add  to  subparagraph 
IV.A.2.  requirements  that  Defendants  must 
satisfy  t)efore  asserting  know-how  rights 
against  U.S.  LICENSEES  that  are  as  exacting 
as  the  subparagraph  IV.B.2.  requirements  that 
apply  when  Defendants  assert  such  claims 
against  U.S.  NON-LICENSEES.  Although  it 
may  initially  seem  appropriate  to  impose  the 
same  requirements  on  Pilkington  regardless 
of  whether  it  asserts  such  alleged  rights 
against  U.S.  UCENSEES  or  U.S.  NON- 
UCENSEES.  the  differences  in  how  the  two 
groups  gain  access  to  Pilkington  technology 
provides  the  basis  for  imposing  different 
requirements  in  the  two  situations.  U.S. 
UCENSEES  originally  obtained  the  SUBJECT 
FLOAT  TECHNOLOGY  under  their 
respective  licenses,  an  information  flow,  as 
we  have  already  noted  herein,  that  ended  in 
1982.  Subparagraph  lV.A.2.(a)  absolutely  bars 
Defendants'  claims  against  U.S.  UCENSEES 
based  on  such  old  technology;  thus. 
Defendants  would  have  to  establish  that  any 
claim  they  make  against  a  U.S.  LICENSEE  not 
only  meets  the  requirements  of 
subparagraphs  IV.A.2.(b)  but  also  that  the 
technology  in  question  was  obtained  by  the 
U.S.  LICENSEE  after  1982.  The  requirement 
for  such  a  showing  substantially  diminishes 
the  need  for  the  kind  of  additional  showing 
in  claims  against  U.S.  LICENSEES  that  you 
propose.  By  contrast,  claims  that  Defendants 
might  make  against  U.S.  NON-LICENSEES 
could  cover  pre-1983  technology  as  well  as 
that  of  later  origin,  making  the  provisions  of 
IV.B.2.  (c)  and  (d)  far  more  important  as 
safeguards  against  anticompetitive  assertions 
of  such  know-how  rights. 

11.  Finally,  you  propose  to  extend 
Defendants'  obligation  pursuant  to 
subparagraph  IV.G.1.  to  identify  the  FLOAT 
TECHNOLOGY  found  to  be  public 
knowledge  in  the  FINAL  AWARD  entered  in 
the  Shenzhen  arbitration  so  that  it  also 
requires  such  identification  for  material 
"otherwise  found  not  to  be  a  trade  secret  in 
the  HNAL  AWARD  or  in  any  other 
proceeding."  You  further  propose  a  similar 
change  for  subparagraph  IV.G.2(b).  Such 
changes  would  be  counterproductive. 
Contrary  to  loose  assertions  made  on 
Defendants"  behalf  that  the  Shenzhen 
arbitrators  determined  what  Pilkington 
technology  still  merits  trade  secret  status, 
they  made  no  such  determination  but  rather 
determined  only  that  certain  items  had  not 
been  proven  to  be  in  the  public  domain. 
There  is  no  basis  in  law  for  the  assertion 
implied  by  the  proposed  change,  i.e.,  that  any 
subject  matter  not  in  the  public  domain  is 
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entitled  to  trade  secret  protection.  Such  a 
formulation  would  igiKHe,  inter  alia,  the 
requirement  that  alleged  trade  secrets  must 
have  value  to  merit  legal  or  equitable 
protection.  PPG,  having  been  a  party  to  this 
arbitration,  already  knowrs  what  this 
provision  of  the  Judgment  requires 
Defendants  to  disclose;  it  is  thus  primarily 
for  the  benefit  of  PPG's  competitors. 

For  the  reasons  noted  above  the 
Department  of  justice  does  not  believe  that  it 
would  be  in  the  public  interest  to  forego 
entry  of  the  judgment  for  failure  to 
incorporate  any  of  your  proposed  changes. 
We  nevertheless  greatly  appreciate  your 
interest  in  this  matter. 

Sincerely. 
K.  Craig  VVildfang, 

Special  Counsel  to  the  Assistant  Attorney 
General,  Antitrust  Division. 

Kurt  Sbaffert, 

A  ttomey.  Antitrust  Division . 

Steven  M.  Edwards, 

Thomas ).  Sweeney,  III. 

George  F.  Hritz, 

Paul  B.  Sweeney 

Davis.  Scott.  Weber  &  Edwards.  P.C..  100 

Park  Avenue.  New  York,  New  York  10017, 

(212)685-6000. 

Kenneth  C  Anderson. 

Anderson,  Aukamp  6r  Gingold,  1201 

Pennsylvania  Avenue,  N.  W.,  Suite  821, 

Washington.  D.C  20004,  (202)  662-6776. 

Attorneys  for  Plaintiff.  International 

Technologies  Consultants,  Inc. 

United  States  District  Court.  District  of 
Arizona,  international  Technologies 
Consultants,  Inc.,  Plaintiff,  v.  Pilkington  pic 
and  Pilkington  Holdings,  Inc.  Defendants. 
Civil  Action  No.  CIV-94-00345-Tl»C-WDB. 

Comments  of  International 
Technologies  Consaltants,  Inc. 
Regarding  Proposed  Final  |udgment, 
Stipalation  and  Competitive  Impact 
Statement 

International  Technologies 
Consultants,  Inc.  ("ITC")  commRnts  oh 
the  Proposed  Final  Judgment, 
Stipulation,  and  Competitive  Impact 
Statement  in  United  States  v.  Pilkington 
pic  and  Pillcingion  Holdings,  Inc.  as 
follows: 

Preliminary  Statement 

ITC,  in  the  parlance  of  the  proposed 
final  decree,  is  a  U.S.  NON-LICENSEE. 
ITC  competes  in  the  sale  of  float  process 
technology  on  a  worldwide  basis,  using 
float  technology  which  it  independently 
developed  from  information  in  the 
public  domain,  supplemented  by  sound 
engineering  practice  and  extensive 
expertise  in  the  construction  of  float 
process  facilities.  ITC  is  not,  nor  has  it 
ever  been,  a  Pilkington  licensee.  ITC's 
business  activities  are  confined  to  the 
worldwide  marketing  of  float  process 
technology  and  associated  engineering 
and  terhnical  services.  ITC  has  no 


iivolvement  in  the  production  or 
distribution  of  manufactured  glass. 

The  government  complaint,  proposed 
d  icne  and  the  competitive  impact 
si  atement  evolved  from  a  CID 
ii  vestjgation  of  the  license 
aj  rangements  between  Pilkington  and 
it  i  licensees,  the  principal  focus  of 
vn  hich  was  the  variety  of  license 
p  ovisions  utilized  by  Pilkington 
il  egitimately  to  perpetuate  its  patent 
a  on(^M)ly  of  float  process  technology. 
(2  ee  complaint.  1  27.)  The 
D  ^paitmoit's  conclusion  that  the 
P  Uungton  licensing  scheme  constitutes 
aj  I  illegal  effort  to  perpetuate  and 
n  aintain  its  monopoly  far  beyond  the 
a  piration  of  the  core  float  process 
p  itents  and  its  consequent  decision  to 
a  mfront  this  deeply  entrenched, 
a(  gressive  foreign-based  cartel  is  to  be 
a  mmended.  The  proposed  decree 
r«  presents  an  important  initial  step  in 
ei  adicating  the  enviously  pernicious 
ai  id  indefensible  license  provisions,  but 
\ii  ifortunately  it  stops  far  short  of 
pi  oviding  the  competitive  relief 
n  quired  to  definitely  eradicate  the 
P  Ikington  cartel,  thereby  finally 

trmitting  a  competitive  eaviiomnent  to 
ejjh^  in  the  flat  glass  industry. 
The  need  to  revisit  and  rethink  the 
Scacy  of  the  proposed  decree  with  a 
Bw  to  tightening  its  provisions  was 
iply  demonstrated  by  the  reaction  of 
nior  Pilkington  officials  to  the  filing  of 
!  litigation.  The  company's  May  26, 
94  press  release  dismisses  the 
government  case  as  unprovable,  and 

iworthy  of  the  cost  and  time  required 
toj  achieve  judicial  vindication.  The 
Release  then  describes  the  official 
P^kington  interpretation  of  the  decree 
as  follows: 

The  Consent  Det;ree  •  •   •  recognizes  the 
•il  bsequent  evolution  of  float  technologies 
ar  d  that  some  recent  float  bath  technology 
d<  veloped  by  Pilkington  will  continue  to  be 
tn  ated  through  normal  licensing 
ar  angements.  Pilkington's  protection  and 
III  ensing  of  its  total  float  technology 
th  tjughout  the  rest  of  the  world,  remains 
ui  affected.  *  *  *  Pilkington  is  reassured 
th  It  the  confidentiality  of  the  processes  is 
pi  itected  and  that  the  normal  licensing 
ar  angements  for  current  and  future  float 
gl  iss  technology  are  secure. 

T  lese  comments  must  be  read  against 
til  3  evidentiary  record  developed  by  the 
D  vision  via  its  CID  investigation  which 
ai  ambiguously  demonstrates  that 
Pi  kington  deliberately,  and  with  full 
ki  owledge  of  the  illegahty  of  its  actions 
ui  der  United  States  antitrust  law, 
pipceeded  to  adopt  and  aggressively 
implement  its  illegal  licensing  scheme 
in  order  to  shore  up  its  monopoly 
p(  sition  to  combat  the  erosion  of  its 
p<  tent  base.  Given  its  longstanding 


distaste  for  antitrust  law  as  enforced  in 
the  United  States  (a  common  malady 
among  British  corporate  officials), 
which  continues  unabated  as  evidenced 
by  the  above  referenced  reaction  of  its 
senior  officials  to  the  instant  litigation, 
common  sense  and  prudence  dictates 
that  the  Department  must  take  unusual 
precautions  to  ensure  that  the 
substantial  time  and  public  monies 
expended  in  the  investigation  and 
prosecution  of  this  worldwide  cartel 
translates  into  lasting  and  meaningful 
pro-competitive  results. 

Because  ITC  is  a  U.S.  NON- 
LICENSEE,  its  specific  comments 
relative  to  the  proposed  decree  reflect 
its  perspective  as  one  as  one  of  the  few 
non-Pilkington  licensees  to  make  a 
sustained  effort  to  enter  the  float  process 
design  market  in  competition  with 
Pilkington  and  its  licensees.  ITC  defers 
to  the  U.S.  LICENSEES  in  respect  of  the 
efficacy  of  the  proposed  decree  in 
addressing  the  anti-competitive  license 
provisions  of  particular  concern  to 
them. 

Specific  Comments 

1.  Agreements  or  Understandings 
Between  Defendants  and  U.S. 
LJ(2ENSEES  Aimed  at  Preventing, 
Handicapping  or  Otherwise  Interfering 
With  Efforts  by  U.S.  NON-UCENSEES  to 
Enter  the  Float  Process  Technology 
Market  Worldwide 

a.  Discussions 

Part  B — Litigation  of  the  Competitive 
Impact  Statement  ("aS")  at  pp.  12  and  . 
13  describes  the  litigation  by  Pilkington 
against  AFG  and  Guardian,  respectively, 
to  prevent  them  from  violating  the 
territorial  provisions  oftheir  respeclive 
licenses  with  Pilkington,  thereby 
eliminating  (or  at  least  carefully 
controlling)  competition  between  ea«:;h 
of  them  and  Pilkington.  The  QS  alludes 
to  the  fact  that  both  cases  were  settled 
on  the  basis,  inter  alia,  that  each 
licensee  defendant  would  abandon  its 
aggressive  competition  with  Pilkington, 
thereby  preserving  the  Pilkington  cartel 
against  uncontrolled  competition  from 
its  own  licensees.'  Significantly,  the  CIS 
omits  any  mention  of  another  important 
element  of  the  aforesaid  settlement, 
namely  agreements  with  each  such 
defendant  licensee  to  cooperate 
(conspire)  with  Pilkington  to  forestall 
the  emerging  competition  from  non- 
licensees  which  threatened  to 
undermine  the  Pilkington  cariel  by 
entering  the  float  process  technology 


'  PPG  thus  remained  the  sole  Pilkington  licensw 
to  persist  in  an  effort  to  become  an  independent 
competitive  teclor  in  the  industry,  thereby 
engendering  a  susuined  counteranack  by  the  i^titel 
whinh  has  effectively  blocked  PPG's  entry  dale. 
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market  and  ending  the  cartel's  ccmtiol 
over  both  the  production  and  sale  of  flat 
glass. 

ITC  recognizes  that  the  Department 
opted  to  file  suit  against  Pilkington 
before  it  had  proc^ded  very  fiar  with  its 
broader  investi^tim  of  the  above- 
described  collusive  conduct  among 
Pilkington  and  various  key  licensees 
designed  to  protect  the  cartel  against  the 
entry  of  NON-LICENSEE  competitors 
over  whom  the  cartel  would  have  no 
control.  Throu^  discovery  imdertaken 
largely  subsequent  to  the  filing  of  the 
government  suit.  ITC  gained  access  to 
and  reviewed  many  of  the  documents 
previously  submitted  to  the  Department 
in  response  to  the  CIDs.  The  CID 
documents  pertaining  to  the  conspiracy 
issue  deeply  imphcate  two  of  tl^  U.S. 
LICENSEES— AFG  and  Guardian— who 
are  principal  beneficiaries  of  the 
proposed  decree,  along  with  various 
other  U.S.  NON-UCENSEES.  This 
documentary  record  is  sufficiently 
compelling  that  in  the  normal  course 
the  Division  would  have  been  expected 
to  proceed  wath  CID  depositions  and 
otherwise  aggressively  pursue  the 
investigation.  In  oiu  view,  had  the 
Division  completed  the  comprehensive 
formal  investigation  justified  by  the 
evidence  in  its  possession  before  filing 
its  complaint,  not  only  would  there 
have  been  a  broader  complaint 
involving  more  parties,  but  the 
proposed  decree  would  of  necessity 
have  been  much  more  comprehensive. 
As  it  is,  ITC  must  now  secure  relief  ' 
against  this  broad  conspiratorial 
conduct  through  its  own  litigation 
efforts. 

Be  that  as  it  may,  the  complaint  and 
proposed  decree  as  filed  nonetheless 
represents  an  important  first  step  in  a 
long  overdue  attack  upon  longstanding 
anti-competitive  license  provisions 
which  Pilkington  used  in  its  increasing 
futile  effort  to  prop  up  its  mono|>oly 
position  vis-a-vis  its  own  licensees  as  its 
key  patents  expired.  As  noted,  the 
principal  beneficiaries  of  the  lawsuit 
and  the  decree  as  currently  structured 
are  the  U.S.  LICENSEES  who  have 
finally  achieved  an  important  meastiie 
of  freedom  to  engage  in  meaningful 
competition  with  Pilkington.  However, 
neither  the  complaint  nor  the  proposed 
decree  displays  any  understanding  of 
the  critically  important  competitive  role 
played  by  the  U.S.  NON-UCEN^ES. 
nor  does  the  decree  omtain  provisions 
essential  to  enable  U.S.  NON- 
LICENSEES  to  freely  enter  and  compete 
in  the  float  process  technology  market, 
thereby  achieving  an  even  broader  pro- 
competitive  effect.  It  is,  in  shati,  all  well 
and  good  for  the  government  to  take 
action  which  permits  AFG,  Guardian 


and  other  U.S.  LICENSEES  to  free 
themselves  from  the  anti-competitive 
constraints  central  to  the  Pilkington 
licensing  scheme.  However,  U.S.  NC^- 
LICENSEES  also  have  a  rij^t  to  expect 
their  government  to  protect  them  from 
blatantly  anti-competitive  conduct 
undertaken  by  certain  U.S.  LICENSEES, 
albeit  at  the  insistence  of  a  foreign  cartel 
manager  desperate  to  protect  itself 
against  the  competitive  in-roads  of 
NON-LICENSEE  competitors.  Indeed, 
one  would  expect  that  the  Department 
would  have  a  particularly  acute  interest, 
not  to  mention  a  solenm  obligation,  to 
ensure  that,  at  the  very  least,  Pilkington 
is  enjoined  from  enforcing  or 
implementing  any  agreements  or 
understandings  extracted  from  any  of  its 
Licensees  as  a  condition  to  the 
settlement  of  litigation  it  initiated. 
Further,  given  what  the  evidence  in  the 
government's  possession  reveals,  it  is 
incumbent  upon  the  Department  to  take 
corrective  action  to  eliminate  the 
remaining  barriers  to  entry  by  U.S. 
NON-LICENSEES,  thereby  finally 
achieving  and  creating  a  truly 
competitive  marketplace. 

b.  Proposed  Corrective  Language 

ITC  proposes  that  a  new  paragraph  5 
be  added  at  the  end  of  IV  A  at  page  7. 
to  wit: 

5.  Defendants  shall  neither  enter  into  any 
agreement  or  understanding,  whether  written 
or  oral,  and  any  U.S.  LICENSEE,  nor  enforce 
or  implement  any  existing  such  agreement  or 
understanding,  having  the  purpose  or  effect 
of  preventing,  interfering  with,  or  otherwise 
handicapping  efforts  by  U.S.  NON- 
LICENSEES  to  enter  the  float  process 
technology  market  anywhere  in  the  world. 

In  addition,  the  Department  should 
accelerate  this  critically  important 
phase  of  its  investigation  and  indicate 
via  issuance  of  a  press  release  that  the 
investigation  of  alleged  conspiratorial 
conduct  among  Pilkington  and  its 
licensees  is  continuing.  The  Department 
would  be  derelict  in  its  duties  were  it 
to  stand  idle  given  the  evidence  in  its 
possession. 

2.  Preventing  Defendants  From  Using 
Assertions  of  Proprietary  Float 
Technology  Know-How  Rights  or  Claims 
of  Confidentiality  To  Prechtde  or  Retard 
Efforts  by  U.S.  NON-UCENSEES  To 
Enter  the  Float  Technology  Process 
Market 

a.  Discussion 

For  decades  Pilkington  has  been 
highly  successful  in  discouraging 
prospective  clients  bom  dealing  with 
U.S.  NON-UCENSEES  simply  by 
asserting  that  PiUdngtcni  had  been  the 
first  to  devel(^  float  process  techncdogy 


and  thus  had  the  exclusive  worldwide 
right  to  use  or  hcense  that  technology, 
and  that  for  anyone  to  secure  such 
technology  from  non-PiUdngtcm  sources 
was  to  invite  litigation.  This  mantra  has 
been  repeated  so  often  and  so 
categorically  by  Pilkingt<m  and  its  allies 
that  at  this  point  in  time  many  potential 
clients  simply  accept  the  primacy  of 
Pilkington  in  float  process-technology  as 
an  immutable  given — baseless  though  it 
may  be.  This  pattern  of  Pilkington 
conduct — fraudulent  claims  of 
exclusivity  and  confidentiality. 
accomp)anied  by  threats  of  litigation 
(should  the  use  of  non-Pilkington  float 
process  technology  be  contemplated)  to 
prospective  customers,  competing 
sources  of  technology  and  float 
technology  and  sources  of  capital, 
materials  and  supplies,  has  continued  at 
least  through  the  spring  of  1994. 

Given  this  imbroken  record  of  illegal 
conduct,  the  resulting  deeply 
entrenched  cartel,  and  the  substantial 
economic  harm  caused  thereby,  it  is 
obvious  that  the  relief  proposed  in 
Section  IV.B.2  of  the  proposed  decree 
falls  woefully  short  of  the  mark.  In  the 
first  place,  defendants  having  such  a 
record  of  illegal  conduct  are  hardly 
entitled  to  any  benefit  of  the  doubt 
regarding  their  alleged  good  faith  in 
asserting  proprietary  float  technology 
know-how  rights  and  claims  of 
confidentiality;  to  the  contrary,  the 
burden  of  proof  regarding  such 
assertions  must  necessarily  rest  upon 
Pilkington,  rather  than  upon  the  \iclims 
of  its  repeated  acts  of  illegality.  Indeed, 
as  proposed,  the  decree  language  invites 
precisely  the  sort  of  protracted  exercise 
which  places  prosp«:tive  new  entrants 
at  a  fatal  disadvantage.  Further,  the 
decree  must  contain  a  mechanism  for 
fairly,  quickly  and  effectively  resolving 
any  disputes  regarding  proprietary 
know-how  or  confidentiality  in  a 
neutral  setting,  and  defendants  must  be 
enjoined  from  making  any  assertions 
regarding  know-how  ri^ts  and 
confidentiality  unless  and  imtil  their 
position  is  vindicated  through  the 
dispute  resolution  mechanism. 

More  particularly,  Section  IV.B.2 
should  be  replaced  in  its  entirety  by  the 
following: 

2.  No  defendant  shall  assert  against  UJS. 
NON-UCENSEES  (other  than  in  respect  of 
Agreements  referred  to  in  subparagraph  B.l. 
above)  any  alleged  proprietary  FLOAT 
TECHNOLOGY  Know-bow  rights  (irKluding 
any  claim  of  Confidentiality)  that  it  or  any 
U.S.  UCENSEE  ciaims  to  have  with  resparl 
to  any  FLOAT  TECHNOLOGY  offered  by 
U.S.  NON-UCENSEES  anywhere  in  the 
world,  or  communicate  to  third  paRies 
regarding  any  such  assertions  or  claims, 
unless  for  each  such  claim  the  following 
occun: 
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a.  Defendants  shall  have  the  burden  of 

describing  in  writing  with  specificity  the 
item  of  float  technology  covered  by  each 
claim  and  shall  provide  a  detailed  statement 
setting  forth  the  basis  for  the  claim; 

b.  a  copy  of  the  aforesaid  statements  shall 
be  served  upon  the  Court,  the  U.S.  NON- 
LICENSEE  involved  and  the  Department  of 
Justice; 

c  the  U.S.  NON-LICENSEE  and  the 
Department  shall  serve  any  reply  thereto  to 
the  court  and  Pilkington  within  fourteen  (14) 
days  of  receipt  of  the  Pilkington  specification 
of  allegations; 

2d.  imless  the  matter  is  resolved  via 
negotiations  between  or  among  the 
defendants  and  the  U.S.  NON-LICENSEES 
within  five  (5)  days,  the  court  shall  appoint 
a  special  master  knowledgeable  in  float 
technology  to  conduct  an  inquiry  to 
determine  whether  defendants  have  met  their 
burden,  and  will  promptly  flle  a  written 
report  and  recommendation  to  the  court; 

e.  the  court  will  enter  an  appropriate  order; 

{.  only  if  the  court  order  supports  the  claim 
will  defendants  then  be  permitted  to  notify 
others  of  the  trade  secrets  rights  and  claims 
of  confidentiality  against  any  U.S.  NON- 
UCENSEE;  and 

g.  Pilkington  will  pay  all  costs  should  it 
not  prevail. 

ITC  recognizes  that  such  a  dispute 
resolution  mechanism  has  a  regulatory 
flavor  and  that  the  Department  often 
disfavors  regulatory  decrees.  However, 
several  factors  militate  strongly  in  favor 
of  such  an  approach  in  the  unique 
circumstances  here  presented.  First,  the 
proposed  truth  seeking  process  would 
be  triggered  at  the  earliest  stage  of  the 
dispute,  before  the  invariably  corrosive 
and  damaging  false  accusations 
circulate  among  prospective  clients, 
sources  of  financial  support  and 
suppliers.  A  somewhat  similar  approach 
proved  potentially  useful  in  evaluating 
Guardian's  trade  secrets  claims  against 
ITC  and  Euroglas.  Procedural 
ambiguities,  confusion  about  the  format 
and  Guardian's  reluctance  to  participate 
at  the  critical  early  stage  in  the  process 
substantially  compromised  the 
proceeding,  but  all  such  potential 
problems  have  been  eliminated  from  the 
mechanism  proposed  above.  The  cletin 
bill  of  health  ultimately  achieved  by  ITC 
in  the  Euroglas  situation  unfortunately 
had  little  practical  effect  because 
Guardian  had  had  a  year  to  fraudulently 
disparage  the  ITC  design  before  the 
report  was  issued.  This  difficulty  is 
avoided  in  the  proposed  mechanism  by 
enjoining  Pilkington  from  making  such 
characterizations  until  and  unless  it  had 
met  its  burden  of  proof,  which  both 
creates  an  incentive  for  Pilkington  to 
cooperate  in  seeking  an  early  resolution  ~ 
of  the  dispute  and  prevents  the 
circulation  of  fi-audulent  assertions  until 
the  process  has  been  completed. 

Second,  there  is  little  danger  that  the 
court  and  the  parties  will  be  inundated 


ly&  flood  of  hypertechnical  disputes 
a  >out  know-how  and  confidentiahty 
c  aims.  Once  the  burden  of  proof  is 
p  laced  upon  Pilkington — where  it 
obviously  belongs,  coupled  with  the 
requirement  that  a  detailed  specification 
off  the  basis  of  the  claim  be  prepared  and 
snared  with  the  accused  party,  the  era 
of  generalized  and  vague  allegations  of 
ilnpropriety  and  veiled  threats  of 
1  tigation  will  finally  end.  Indeed,  there 
ii ;  every  likelihood  that  the  dispute 
r  ^solution  mechanism  would  need  to  be 
I  sed  perhaps  only  once,  to  initially  and 
c  efinitively  clear  the  air  regarding  the 
u  sual  litany  of  Pilkington  allegations  of 
ii  npropriety  by  U.S.  NON-UCENSEES. 
C  nee  the  U.S.  NON-LICENSEE  passed 
i  s  initial  litmus  test,  there  is  Uttle 
1  kelihood  that  Pilkington  would  have 
r  luch  stomach  for  insisting  upon 
r  (matches,  and  the  U.S.  NON-LICENSEE 

V  ould  be  bee  to  immediately  enter  the 
r  larket  place  and  would  do  so.  Apart 

fi  om  the  sui  generis  Muliaglass 

s  tuation,  the  Pilkington  cartel,  aided  by 

V  irious  U.S.  LICENSEES  and  others,  has 
s  icceeded  in  preventing  every  effort  by 
U.S.  NON-LICENSEES  fi-om  entering  the 
f  oat  process  technology  market,  all  of 

V  hich  entrenches  the  myth  that 

f  ilkington,  by  virtue  of  divine  right,  is 
t  le  exclusive  worldwide  source  of  such 
t(  chnology.  In  sum,  once  the  Pilkington 
c  mards  about  know-how  rights  and 
c  mfidentiality  are  exposed  for  the 
ejnpty  shells  they  are,  as  ITC  is 
cbnfident  they  would  be  by  the 
p  roposed  procedure,  the  walls  of  the 
c  irtel  will  finally  crumble  and  the 
f(  trees  of  competition  will  finally 
p  revail. 

C  onclusion 

ITC  recognizes  that  the  proposed 
c  Bcree  is  the  product  of  considerable 
r  egotiations  between  the  Department 
a  id  Pilkington  and  that  to  press 
F  ilkington  further  in  hopes  of  achieving 
t  le  additional  relief  described  above 
r  lay  jeopardize  the  deal.  So  be  it.  The 
/  ntitrust  Division  has  rarely  been 
e  (posed  to  a  cartel  with  the  reach, 
I  mgevity  and  anti-competitive 
c  Dnsequences  of  the  Pilkington  cartel. 
1  he  evidence  of  willfulness  and  of 
1  ability,  as  we  both  know,  is  imusually 
r  ch  and  unambiguous.  The  world 
b  usiness  community,  upon  whom  the 
J  ntitrust  Division  quite  properly 
c  Bvotes  considerable  time  and  public 
r  isources  in  order  to  both  demonstrate 
t  le  commitment  of  the  U.S.  government 
t )  aggressive  enforcement  of  the  U.S. 
a  ititrust  laws  and  the  important  public 
b  snefits  to  be  derived  therefrom,  has 
li  »ng  been  aware  of  Pilkington  and  its 
s  iccess  in  creating  and  maintaining  its 

V  orldwide  cartel.  Thus,  should  the 


Division  lack  the  tenacity  and 
commitment  to  principle  to  insist  that 
the  decree  be  amended  in  order  to 
meaningfully  eradicate  this  particularly 
pernicious,  long-lived  cartel,  the 
message  received  by  the  many  observers 
of  the  antitrust  scene  will  be  most 
unfortunate.  That  message,  however 
unfair  from  your  perspective,  is  that  the 
Antitrust  Division  lacks  the  will  to 
litigate  potentially  protracted  cases, 
preferring  instead  to  settle  for  the 
appearance  of  progress  by  accepting 
what  has  been  characterized  as  a 
"sleeves  off  the  vest"  type  of  decree.  At 
some  point,  in  some  case,  the 
Department  must  demonstrate  that  this 
message  is  incorrect;  that  in  the 
appropriate  circumstances,  the  Division 
will  litigate  aggressively  and  fearlessly 
in  order  to  fully  vindicate  the  public 
interest.  ITC  submits  that  the  Pilkington 
case — should  Pilkington  be  unwilling  to 
renegotiate  the  decree  to  satisfy  the 
concerns  expressed  above — is  the 
perfect  vehicle  for  the  Division  to  use 
for  this  purpose  and  ITC  urges  it  to  do 
so. 

Dated:  Washington.  DC,  September  1. 1994. 
Anderson,  Aukamp  &  Gingold 

By  

Kenneth  C  Anderson, 

1201  Pennsylvania  Avenue,  N\V., 

Washington.  DC  20004.  (202)  662-6776  and 

Davis,  Scott.  Weber  &  Edwards,  P.C.,  100 
I^ark  Avenue.  New  York,  New  York  1001 7, 
(212)685-8000. 

Attorneys  for  Plaintiff,  International 
Technologies  Consultants. 

Judiciary  Center  Building.  555  4th  Street, 
NW.,  Washington,  DC  20001. 

Octobers,  1994. 

Kenneth  C.  Anderson,  Esq., 

Anderson,  Aukamp  6-  Gingold,  1201 

Pennsylvania  Avenue.  N.W..  Suite  821, 
Washington,  DC  20004 
Re:  Response  to  Comments  on  Proposed 
Final  judgment  U.S.  v.  Pilkington  pic 
and  Pilkington  Holdings,  Inc.  Civ  94-345 
TUC  WDB  (D.  Ariz.),  filed  May  25. 1994 
Dear  Mr.  Anderson:  This  responds  to  the 
Comments  of  International  Technologies 
Consultants,  Inc.  Regarding  Proposed  Final 
Judgment,  Stipulations  and  Competitive 
Impact  Statement  ("Comments")  submitted  ■ 
to  the  Antitrust  Division  over  your  signature 
on  September  1, 1994.  The  Comments,  in 
addition  to  making  a  Preliminary  Statement 
that  characterizes  the  proposed  Final 
Judgment  ("Judgment")  and  summarizes 
certain  representations  by  Defendants  to  the 
press  concerning  the  effect  that  they  expect 
it  to  have  on  their  future  conduct,  proposes 
two  specific  changes  to  be  made  before  the 
Judgment  is  entered. 

Before  addressing  your  specific  proposals 
for  change,  we  would  point  out  that  the  text 
of  the  proposed  Final  Judgment 
("Judgment"),  rather  than  Pilkington 's 
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characterization  thereof  in  its  own  press 
releases  controls  what  it  will  be  permitted 
and  required  to  do.  Thus,  contrary  to 
Pilkington's  public  claim,  which  you  quote, 
that  the  restraints  Pilkington  has  imposed 
under  the  guise  of  "protection  and  licensing 
of  its  total  float  technology,  throughout  the 
rest  of  the  world,  remain  unaffected,"  the 
Judgment  will  in  feet  enjoin  Pilkington  from 
anticompetitive  practices  throughout  the 
world  to  the  extent  that  those  practices  are 
aimed  at  U.S. -based  entities  seeking  to  use 
float  technology  anywh€^rB,  or  are  aimed  at 
anyone  dse  seeking  to  use  float  technology 
in  North  America.  That  is,  Pilkington's 
specified  anticompetitive  conduct  is  enjoined 
insofar  as  it  is  within  the  jurisdiction  of  the 
U.S.  antitrust  laws.  The  competitive  effect  of 
Pilkington's  ability,  also  referred  to  in  the 
portion  of  Pilkington's  press  release  that  you 
quote,  to  continue  "normal  licensing"  of  its 
"recent  float  bath  technoiogy,"  must  be 
considered  in  the  li^t  of  its  ready 
concession  to  the  United  States  during 
settlement  negotiations  that  very  little 
significant  technoiogy  of  that  kind  exists.  A 
good  measure  of  the  near-absence  of  such 
significant  recent  technology  is  that  float 
glass  manufecture  by  those  who  have  not 
been  licensed  to  use  this  "recent  technology" 
has  been  quite  comfjefitive  with  Pilkington's 
and  its  subsidiaries'  production. 

The  standard  we  have  applied  in  assessing 
your  specific  proposals  for  modification  or 
clarification  is  whether  it  is  in  the  public 
interest  to  enter  that  Judgment  that  has  been 
sutunitted  for  entry  by  stipulation.  Entry  is  in 
the  public  interest  if  the  Judgment  is 
adequate  to  remedy  the  antitrust  violations 
alleged  in  the  Complaint.  United  States  v. 
Bechtel  Corp.,  1979-1  Trade  Cas.  (CCH) 
1 62,430  (N.D.  Cal.  1979).  affd.  648  F.  2d 
660,  665  (9th  Cir.  1981),  cert,  denied.  454 
U.S.  1083  (1982). 

Your  first  proposed  change  is  to  add,  at  the 
end  of  Subparagraph  IV.A.,  a  provision 
enjoining  Defendants  from  entering, 
enforcing,  or  implementing  any  contract 
having  the  purpose  or  effect  of  preventing, 
interfering  with,  or  otherwise  handicapping 
efforts  by  U.S.  NON-LICENSEES '  to  enter  the 
float  process  technology  market  anywhere  in 
the  world.  It  is  the  Department's  view  that, 
although  the  conduct  proscribed  by  the 
proposed  amendment  would  cleariy  l>e 
unlawful,  this  {Rt>posed  amendment  would 
be  redundant  inasmuch  as  Sul^ragraph 
VI. B.  adequately  protects  against  such 
conduct  by  enjoining  Defendants  from 
employing  the  means  it  heretofore  relied 
upon  to  achieve  its  anticompetitive  ends,  f.e., 
making  unjustified  assertions  of  intellectual 
property  rights  against  putative  entrants  and 
their  customers,  fin'^ncing  sources,  suf^liers. 
and  the  like. 

Second,  your  Comments  propose  different 
conditions  than  thosll^mtained  in 
Subparagraph  1V.B.2.  of  the  Judgment  to 
govern  the  circumstances  under  which 
Defendants  can  avoid  violating  that 
provision's  injunction  against  asserting 
certain  know-bow  r^ts  vis-a-vis  U.S.  NON- 
LICENSEES.  The  proposed  amendment 


'  CapitaKzed  t«ns  have  the  meanings  assigned  to 
them  in  Pvsgraph  II  of  the  lurlgmnit 


would  require  this  Court  each  time  such  an 
assertion  is  made,  to  appoint  a  Special 
Master  to  determine  wiiether  Defendants 
have  proven  an  adequate  basis  for  the 
assertion  unless  the  matter  is  resoKed  by 
negotiation.  (Your  proposal  would  require  . 
"Pilkington  [to]  pay  all  costs  should  it  not 
prevail"  in  such  a  proceeding,  but  is  silent 
'  as  to  who  would  pay  the  Sf>ecial  Master's 
costs  if  Defendants  do  prevail.)  Your 
proposal  would  thiis  delete  from  the 
judgment  provisions  that  require  defendants 
to  justify  in  writing  to  the  Oepertment  of 
Justice  assertions  of  the  kind  that  your 
proposal  would  submit  to  Special  masters.  In 
the  Department's  view,  requiring  this  Court 
to  appoint  a  Special  Master  whenever  such 
an  assertion  feils  to  be  resolved  by 
negotiation  would  not  assure,  to  a 
sufficiently  greater  extent  tha&  the  provisions 
of  the  propcned  Final  Judgment,  that 
Defendants  will  henceforth  desist  from 
claiming  know-how  rights  that  are 
unjustified. 

For  the  reasons  stated  above  the 
Department  of  Justice  does  not  believe  that  it 
would  be  in  the  public  interest  to  forego 
entry  of  the  Jud^ent  for  feihire  to 
incorporate  any  of  your  proposed  changes. 
We  nevertheless  greatly  appreciate  your 
interest  in  this  matter. 

Sincerely, 

K.  Craig  Wildfang, 

Special  Counsel  to  the  Assistant  Attorney 

General.  Antitrust  Division. 

Kurt  Shafiert, 

Attorney.  Antitrust  Division. 

August  10, 1994. 

Ms.  Gail  Kursh, 

Chief.  Professions  and  Intellectual  Property 
Section,  Room  9903.  U.S.  Department  of 
Justice.  Antitrust  Division.  555  4th  Street. 
NW..  Washington.  DC  20001 
Dear  Ms.  Kursh:  These  comments  are  given 

to  the  proposed  Fmal  Judgment  set  out  in  the 

Notice  of  the  Department  of  Justice.  Antitrust 

Division,  dated  June  14. 1994.  respecting 

United  States  v.  Pikington  pk  ond  Pilkington 

Holdings,  Inc..  United  States  District  Court 

for  the  District  of  Arizona,  Civil  Action  No. 

94-345,  filed  May  25. 1994  (the  "Civil 

Action"). 

Ite//njf/ons 

Capitalized  terms  used  in  these  comments 
without  definition  will  have  the  meanings 
accorded  to  them  by  the  proposed  Final 
Judgment.  The  "Coinp»etitive  Impact 
Statement"  is  the  Competitive  Impact 
Statement  filed  in  the  Civil  Action  pursuant 
to  Section  2(b)  of  the  Antitrust  Procedures 
and  Penahies  Act  (15  U.S;C.  15(b)). 

Introduction 

In  Article  I.A.  of  the  Competitive  Impact 
Statement,  the  Department  of  Justice  ("DOJ") 
summarizes  the  seven  (7)  categories  of 
activity  allegedly  engaged  in  ^  the 
Defendants  in  vitiation  of  the  antitrust  laws 
and  the  three  (3)  categories  of  relief  sought 
by  the  Complaint  to  eliminate  such  activities. 
At  Article  ID  of  the  Competitive  Impact 
Statement,  DOJ  summarizes  how  tbie 
competition  fevorable  elements  of  the  Pinal 


Judgment  will,  in  effect,  stop  the  seven  (7) 
categories  of  activity  and  thereby  ~«  •  • 
eliminate  any  residual  anticompetitive  effects 
of  the  restrictive  license  agreements  and 
other  conduct  challenged  by  the  Complaint." 
The  competition  favorable  elements  are: 
Element  Number  1:  •  *  •  [Tlhe  Rna! 
Judgment  would  eliminate  all  territorial  and 
use  limitations  [Defendants)  imposed  on 
[theirl  U.S.  licensees  and  allow  them  to 
manufacture  on  their  own  or  sublicense  any 

third  party  to  do  so  anywhere  in  the  world 

***** 

Element  Number  2:  The  Final  Judgment 
will  create"*  *  *  a  similar  "safe  harbor"  for 
any  other  American  individual  or  ftnn  who 
is  not  a  Pilkington  float  glass  licensee  to  use 
any  float  technolog>-  in  its  position  without 
liability  to  [Defendants).  (Emphasis 
supplied). 

Element  Number  3:  The  Final  "•  *  • 
ludgment  would  enjoin  certain  conduct 
having  the  purpose  or  effect  of  restricting 

exports  of  float  glass  to  the  United  Slates 

•  •  •  *• 

Element  Number  4:  The  Final '•*  •  * 
Judgment  would  enjoin  the  [DJefendants 
from  making  certain  adverse  representatioos 

*  *  •  and  would  require  (certain 
disclosures). 

DOJ  has  wrongly  concluded  that  the 
issuance  of  an  order  embodying  these  four  (4) 
elements  will  achieve  the  goal  of  "*   *  * 
eliminat[ingj  any  residual  anticompetitive 
effects  of  the  restrictive  license  agreements 
and  other  conduct  challenged  by  the 
Complaint  •  *  *."  because  its  selection  of 
the  elements  rests  upon  flawed  premises, 
including  at  least  the  following: 

1.  The  Pilkington  License  Agreements  have 
terminated  and  no  valuable  rights  other  than 

"know-how"  rights  may  be  ot^ined  under 
them  by  assignees  or  sublicensees. 

2.  The  "safe  harbor"  as  to  Pilkington  know- 
how  created  for  U.S.  Non-Licensees  offers 
sufficient  protection  for  prospective 
assignees  and/or  sublicensees  of  U.S. 
Licensees  and  their  lenders  to  cause  them  to 
risk  tens  of  millions  of  dollais  in  the 
construction  of  float  glass  plants. 

3.  The  Defendants  will  take  no  retributive 
action  after  the  ten  (10)  year  term  of  the  Pmal 
Judgment. 

4.  The  Pilkington  float  technology  that  is 
in  the  public  domain  (expired  Patents  and 
proprietary  know-how),  if  known  to 
prospective  competitors,  is  sufficient  to 
enable  prospective  competitors  to  construct 
and/or  operate  competitive  float  plants.  See 
Article  Il.A.2.  of  the  Competitive  Impact 
Stotemenf  which  states  "•  •  •Pilkington 
has  no  intellectual  property  rights  of 
substantial  value  *  *  *." 

Commenting  Party  is  One  of  the  New 
Entrants  Sought  by  DOJ 

Our  client  (the  "Commenting  Parfj")  is  an 
entity  formed  under  the  laws  of  one  of  the 
States  of  the  United  States  which  now  owns 
a  Float  Glass  plant  at  which  it  manufactures 
and  sells  Float  Glass.  Commenting  Party  is  an 
assignee  and/or  sublicensee  of  two  License 
Agreements  entered  into  between  a 
si^idiary  and/or  predecessor  of  one  of  the 
Defendants  and  one  of  AFC,  Ford,  Guardian. 
PPG  or  LOF  (the  "named  Licensees"). 
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Under  the  License  Agreements  as  to  which 
the  Commenting  Party  is  an  assignee  and/or 
sublicensee,  the  "Licensed  Patents"  covered 
by  such  License  Agreements  are  expansively 
defined  to  include  all  U.S.  Patents  issued 
during  the  "Term"  of  the  relevant  License 
Agreement,  U.S.  Patent  applications  filed 
during  such  Term  and  the  U.S.  Patents  that 
may  be  issue  thereunder,  Patents  as  to  which 
the  contracting  Pilkington  entity  has  the  right 
to  grant  a  license  or  sub-license  and 
continuations,  divisions  and  reissues  of  such 
Patents.  The  Terms  of  License  Agreements 
"expire"  after  1985  but  the  license  rights 
concerning  the  License  Patents  become  "paid 
up"  and  remain  vital.  This  vitality  extends 
for  the  life  of  each  of  the  License  Patents  and 
reaches  into  the  21st  century. 

The  Commenting  Party  regarded  and  still 
regards  these  acquired  and/or  sublicensed 
rights  to  be  essential  to  its  continued 
operation  of  its  Float  Glass  plant.  It  would 
not  have  expended  the  tens  of  millions  of 
dollars  it  did  for  its  Float  Glass  plant  in  the 
absence  of  its  rights  under  such  License 
Agreements. 

The  Final  Judgment  Does  Not  Adequately 
Protect  New  Entrants 

In  obtaining  these  valuable  license  rights 
by  assignment  and/or  sublicensing, 
Commenting  Party  in  effect  stepped  into  the 
shoes  of  its  assignor/sublicensor  and  may 
have  inherited  certain  other  features  of  the 
License  Agreements  that  DO]  has  described 
as  characteristic  of  Defendents'  allegedly 
unlawful  activities.  These  features  include: 

1.  Purported  limitations  on  assignment 
and/or  sublicensing. 

2.  Restrictive  confidentiality  provisions 
respecting  allegedly  confidential  information 
i.e.  know-how  (confidentiality  provisions  do 
not  apply  to  technology  disclosed  in  Patents 
laws  restrict  competitive  uses). 

3.  Choice  of  law  provisions  invoking  the 
laws  of  England.  (All  Agreements  deriving 
important  rights  from  the  Defendants,  their 
predecessors  or  subsidiaries  presumably 
invoke  the  laws  of  England  as  the  "applicable 
law."). 

4.  Arbitration  provisions  requiring 
arbitration  venued  in  England  for  all 
disputes.  (All  Agreements  deriving  important 
rights  from  the  Defendants,  their 
predecessors  or  subsidiaries  presumably 
require  arbitration  in  England.) 

Commenting  Party  believes  that  othef 
prospective  entrants  into  the  Float  Glass 
industry  will  conclude,  as  Commenting  Party 
did,  that  the  construction  and  operation  of  a 
competitive  Float  Glass  plant  requires  such 
entrant  to  become  an  assignee  and/or 
sublicensee  of  Patent  and  other  rights  under 
a  License  Agreement  derived  fiom  the 
Defendants,  their  predesessors  or  subsidiaries 
(the  "Pilkington  Group").  When  they  do  so 
they  may  become  subject  to  restrictive 
provisions  like  those  described  above.  The 
Final  Judgment  appears  to  permit  the 
enforcement  of  these  allegedly  anti- 
competitive provisions. 

If  a  prospective  entrant  into  the  Float  Glass 
industry  requires  institutional  financing  in 
order  to  construct  a  Float  Glass  plant  having 
a  cost,  according  to  DOJ,  of  between  SlOO  and 
SlSO  million  dollars,  will  the  protections 


alligedly  afforded  by  the  Final  Judgment 
resplve  the  issues  that  institutional  lenders, 
institutional  lawyers  and  borrower's  counsel 
wit  find  in  the  License  Agreements  as 
mobified  by  the  Final  Judgment?  The  answer 
simply  stated  is  no. 

Qommenting  Party  believes  the  flawed 
assumptions  have  led  to  a  flawed  result.  This 
conclusion  is  illuminated  by  the  application 
of  I  le  elements  of  the  Final  Judgment  to  the 
fac  s  of  Commenting  Party's  case. 

Wl  at  Is  Commenting  Party's  Assignor's/ 
Su  'licensor's  Status? 

I  oes  the  Final  Judgment  classify  the 
Nai  led  Licensee  with  whom  Commenty 
Paiiy  contracted  ("Conmienting  Party's 
As^gnor/Sublicensor")  as  a  "U.S.  Licensee"? 
To  le  a  U.S.  Licensee,  one  must  first  be  a 
pel  ion,  company  or  entity  who  is  a 

"Li  :ensee."  A  person,  company  or  entity  is 
not  a  Licensee  unless  they  have  "  *  *  " 
enl  ired  into  a  License  Agreement  with 
Pil  ington." (Emphasis  added"). 

The  phrase"*  *  *  entered  into  *  *  *  with 
Pil  ington  *  *  ""appears  to  require  privity 
of  (  ontract.  This  privity  is  restricted, 
api  arently,  to  persons,  companies  or  entities 
in  J  rivity  with  "Pilkington."  Since 
"Pi  kington"  is  only  Pilkington  pic,  this 
pri'  ity  must  be  with  the  Defendant 
Pill  ington  pic. 

F  ilkington  pic  is  not  the  name  of  the 
me  nber  of  the  Pilkington  Group  with  whom 
Coi  imenting  Party's  Assignor/Sublicensor 
cor  tracted  in  the  License  Agreements. 
Th<  refore.  it  is  possible  that  Commenting 
Par  y's  Assignor/Sublicensor  is  neither  a 
"Li  :en5ee"  nor  a  "U.S.  Licensee"  because  its 
con  tractual  privity  is  with  a  subsidiary  or 
pre  lecessor  of  "Pilkington"  instead  of  with 
Pill  ington  pic. 

Wh  It  is  Commenting  Party's  and  What  Will 
Be  'uture  Assignees'/Sublicensees'  Status? 

E  /en  if  a  reader  is  to  assume  that  the 
def  nitional  fiaw  noted  above  does  not  exist. 
Coi  imenting  Party's  and  any  other  future 
ass  gnee's/sublicensee's  status  apparently 
wil  not  change  because  none  of  them  will 
ha\  B  privity  of  contract  with  "Pilkington  "  no 
ma  ter  how  "Pilkington"  is  defined. 
Th<  refore,  unless  the  Final  Judgment  is 
cha  iged.  Commenting  Party  and  all  future 
ass  gnees/sublicensees  will  only  be  "U.S. 
Noi  i-licensees." 

Wh  /Are  U.S.  Non-licensees  Who  Enter  Into 
Asi  ignments/Sublicenses  Under  Pilkington 
Lie  nse  AgKf-ments  Not  Expressly  Protected 
Agt  inst  The  Enforcement  of  Limitations? 

II  appears  that  DOJ  believes  that  the 
pro  libitions  involving  the  enforcement  of 

Li  nitations"  will  result  in  the  assignment/ 
icensing  of  "Float  Technology"  required 
(^nstruct  and  operate  competitive  Float 
plants.  These  prohibitions,  however, 
only  to  the  allegedly  anti-competitive 
of  the  defendants  against  U.S. 
See  Final  Judgment  Article  IV.A. 
protections  relevant  to  U.S.  Non- 
are  set  out  in  Article  IV.B.  of  the 
Judgment.  Article  IV.B.  does  not 
prohibit  the  Defendants  asserting  Limitations 
agajnst  U.S.  Non-licensees!  Thus,  if  Article 
L.  permits  U.S.  Licensees  to  assign/ 
icense  Float  Technology,  nowhere  does 
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Article  IV.B.  enable  the  prospective 
assignees/sublicensees  who  may  become  new 
owners/operators  of  Float  Glass  plants  to 
exercise  free  from  suit  the  rights  they  might 
hope  to  acquire  in  an  assignment/sublicense. 

Article  IV.B.l  appears  to  apply  only  to  a 
subclass  of  U.S.  Non-licensees  e.g. 
employees,  contractors,  suppliers, 
consultants,  etc.,  who,  as  a  group,  have 
entirely  different  interests  than  prospective 
owner/operators  of  Float  Glass  plants.  In 
substance  Article  IV.B.l.  addresses  only 
provisions  of  Agreements  respecting 
Confidentiality  or  non-competition.  Since 
only  the  protections  of  Article  IV.B.2.  appear 
to  apply  to  assignees/sublicensees,  the  only 
subjects  that  the  Defendants  can't  make 
claims  about  against  such  U.S.  Non-licensees 
relate  to  proprietary  Float  Technology  know- 
how  rights  that  Pilkington  has  in  fact 
disclosed  to  someone  who  in  fact  fits  the 
definition  of  U.S.  Licensee,  and  which  are 
not  bona-fide  trade  secrets  under  "applicable 
law"  (as  to  which  Pilkington  may  still 
enforce  its  rights  under  Article  IV.B.2.).  The 
protected  class  of  intellectual  property  is  far 
less  than  the  body  of  intellectual  property 
encompassed  by  the  License  Agreements 
under  which  Commenting  Party  and  others 
similarly  situated  would  want  to  derive 
rights. 

If  the>  Final  Judgment  is  to  be  read  these 
ways.'the  Defendants  will  be  able  to  claim 
against  assignees/sublicensees  that  their 
assignment/sublicense  agreements  and/or 
practice  of  Patents  covered  by  such  assigned/ 
sublicensed  Pilkington  License  Agreements 
are,  among  other  things:  wholly  invalid,  were 
obtained  in  breach  of  Pilkington 's  Patent 
rights.  (Article  IV.H.  of  the  Final  Judgment 
expressly  preserves  all  of  Pilkington 's  Patent 
claims). 

Why  Do  the  Protections  Intended  By  The 
Concept  ofUmitations  Not  Expressly  And 
Literally  Include  Assignments  and 
Sublicenses? 

As  noted  above,  DOJ  appears  to  believe 
that  the  elements  of  the  final  judgment  will 
lead  to  assignment/sublicense  agreements 
concerning  Float  Technology.  Surprisingly, 
the  Final  Judgment  does  not  literally  say 
anything  of  the  kind.  We  could  not  find  any 
reference  to  assigiunents  or  sublicenses.  As 
DOJ  has  noted,  the  License  Agreements  with 
members  of  the  Pilkington  Gibup  contain 
express,  literal  prohibitions  respecting 
assignment  and  sublicensing.  The  Defendants 
have  reserved  their  rights  respecting  matters 
not  "expressly"  covered  by  the  Final 
Judgment.  See  Article  FV.I.  of  the  Final 
Judgment.  Institutional  lenders  or  investors 
who  may  be  asked  to  lend  to  or  invest  in 
prospective  Float  Glass  industry  entrants  can 
be  expected  to  look  for  express,  literal 
language  in  the  Final  Judgment  to  counter  the 
express,  literal  provisions  of  the  License 
Agreements.  Finding  them  absent,  they  will 
refuse  to  lend  or  invest. 

"Limitations"  is  defined  by  Article  U.K.  of 
th,e  Final  Judgment  without  any  use  of  the 
words  "assignment"  or  "sublicensing."  The 
word  "use"  appears  in  the  definition  but  as 
Commenting  Party  has  shown  above,  the 
word  "Limitations"  is  used  only  in  Article 
IV.A.  with  respect  to  U.S.  Licensees  and  not 
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their  contracting  parties,  i.e.  their  prospective 
assignees/sublicensees  are  U.S.  Non- 
licensees. 

Article  IV.A.l.  of  the  Final  Judgment  uses 
the  word  "sublicensing"  but  appears  to  do  so 
only  in  connection  with  "Subject  Float 
Technology."  As  defined,  "Subject  Float 
Technology"  appears  to  encompass  only 
"know-how"  (see  above  discussion). 
Therefore,  Float  Technology  that  is  Patent 
technology  or  that  was  subject  to  disclosure 
by  Pilkington  but  not  in  fact  disclosed  is  not 
encompassed  by  Article  IV.A.l.  of  the  Final 
Judgment. 

Commenting  Party  notes,  in  passing,  that 
Article  IV.A.3.(b)  curiously  refers  to 
"transferring"  and  "transferees"  of  Float 
Technology  without  thereby  telling  the 
reader  what  such  words  encompass  or 
coimecting  them  to  other  Articles  of  the  Final 
Judgment.  This  creates  further  ambiguity. 

Assignments/sublicenses  and  the  role  DOJ 
expects  them  to  play  are  too  important  for  the 
Final  Judgment  to  treat  them  ambiguously  or 
even  silently.  As  noted  above,  the  Defendants 
seem  to  retain  important  rights  to  sue.  These 
rights  appear  to  be  strongest  on  subject 
relating  to  Patents  and  provisions  of  the  Final 
Judgment  that  are  not  "express"  enough. 
Commenting  Party  believes  that  without 
changes  to  the  Final  Judgment  no  prospective 
assignee/sublicensee  can  be  given  any  clear 
assurances  that  the  Final  Judgment  prohibits 
the  Defendants  from  suing  them  for 
attempting  to  enter  the  Float  Glass  industry. 
Why  would  anyone  risk  investing  in  or 
lending  to  an  entity  which  cannot  receive  or 
provide  assurances  that  its  ostensible 
assignment/sublicense  under  a  Licensee 
Agreement  with  a  member  of  the  Pilkington 
Group  protects  it  from  suits  by  the 
Defendants? 

Unfortimately,  even  if  "Limitations"  is 
changed  to  literally  permit  assignments/ 
sublicenses,  under  /Article  IV.A.  its 
protections  extend  only  to  U.S.  Licensees.  As 
Commenting  Party  has  shown  above,  the 
protections  afforded  to  U.S.  Non-licensees 
appear  in  Article  IV.B.  of  the  Final  Judgment. 
Again,  the  needed  words  of  art  "assignment" 
or  "sublicense"  do  not  appear  there. 

In  short,  DOJ  may  intend  that  the  Final 
Judgment  will  be  interpreted  to  permit 
assignment/sublicensing  of  Float  Technology 
that  is  either  or  both  licensed  Patent 
technology  or  know-how  technology,  but, 
under  the  express,  literal  terms  of  the  Final 
Judgment,  the  assignee/licensee  clearly  has 
protection  only  with  respect  to  non-Patented 
know-how  that  was  in  feet  disclosed  by 
Pilkington  pic  to  a  person,  company  or  entity 
that  is  a  U.S.  Licensee.  In  Commenting 
Party's  case,  it  appears  the  Final  Judgment  is 
too  narrow  in  application  to  encompass 
Commenting  Party's  rights  under  its 
assignment  and/or  sublicense  agreement.  If 
Commenting  Party  were  to  consider  further 
assigning/sublicensing  its  rights  under  the 
relevant  Agreements,  Commenting  Party 
.could  not  assuire  any  prospective  sub- 
assignee/sub-sublicensee  that  the  Final 
Judgment  affords  them  any  protection  against 
the  restrictions  contained  in  such 
Agreements. 

Finally,  the  ambiguous  phrase"*  *  * 
other  than  Float  Technolo^  *  *  *"inthe 


definition  of  "Subject  Float  Technology" 
threatens  the  entire  concept.  Is  it  intended 
that  if  the  Pilkington  Group  disclosed  Flat 
Technology  to  LOF,  then  such  Float 
Technology  is  not  "Subject  Float 
Technology"  even  though  such  Float 
Technology  was  also  disclosed  to  AFG.  PPG 
or  Ford?  This  shouldn't  be  the  case. 
Presumably,  the  intent  was  to  exclude  only 
the  Float  Technology  that  was  only  disclosed 
to  a  U.S.  Licensee  who  was  also  a  Pilkington 
pic  subsidiary  at  the  time  of  disclosure. 

Commenting  Party  does  not  believe  that 
DOJ  intended  any  of  these  unfavorable 
interpretations.  If  DOJ  wants  there  to  be 
assignees  and/or  sublicensees  of  License 
Agreements  deriving  6t)ro  Agreements 
between  any  of  the  named  Licensees  and  any 
member  of  the  Pilkington  Group,  then  the 
prohibitions  respecting  "Limitations"  must 
be  extended  to  this  class  of  persons, 
companies  and  entities.  The  defects  noted  in 
this  analysis  can  be  eliminated  by  modest 
changes  to  the  definitions  of  "Pilkington", 
"U.S.  Licensee",  "U.S.  Non-licensee  ", 
"Limitations"  and  "Subject  Float 
technology." 

Change  #1.  The  Final  Judgement  should  be 
changed  so  that  the  Named  Licensees  listed 
in  Article  I1.A.2.  of  the  Competitive  Impact 
Statement  are  in  feet  encompassed  by  the 
definition  of  "Licensee/"This  is  best 
accomplished  by  expanding  the  definition  of 
"Pilkington." 

Article  II.N.  of  the  Final  Judgment  should 
be  changed  in  its  entirety  to  read  as  follows: 

N.  "Pilkington"  means  Defendants 
Pilkington  pic,  Pilkington  Holdings  Inc.  and 
their  past,  present  and  future  predecessors, 
affiliates  and  subsidiaries. 

Change  #2.  If  DOJ  intends  to  vest  in 
prospective  assignees/sublicensee  of  U.S. 
Licensees  the  benefits  of  Agreements  that 
grant  rights  under  License  Agreements 
entered  into  with  a  member  of  the  Pilkington 
Group,  then  the  term  "U.S.  Licensee"  should 
include  all  persons,  companies  or  entities 
who  derive  rights  from  any  chain  of 
Agreements  that  extend  ultimately  to  a 
License  Agreement  with  a  member  of  the 
Pilkington  Group.  This  will  enable 
contracting  parties  to  obtain  licenses  under 
p>atents  whose  vitality  extends  into  the  next 
century  and  protect  such  parties  from  any 
anti-competitive  assertion  of  the  Patent  rights 
expressly  reserved  to  the  Defendants  at 
Article  rV.H.  of  the  Final  Judgment. 

Article  n.I.  of  the  Final  Judgment  should  be 
changed  in  its  entirety  to  read  as  follows: 

I.  "Licensee"  means  any  person,  company, 
or  entity  that  has  either  (1)  entered  into  a 
License  Agreement  with  Pilkington;  (2) 
become  an  assignee  and/or  sublicensee  under 
a  License  Agreement  with  Pilkington;  or  (3) 
become  an  assignee  and/or  sublicensee  under 
a  License  Agreement  with  any  Licensee. 

Change  «3.  The  definition  of  "Non- 
licensee"  contains  the  ovwly  restrictive 
concept  of  privity  of  contract,  i.e.  "*  *  'not 
entereid  into  a[n]  •  •  •  Agreement  with 
Pilkington."  llie  definition  should  merely 
encompass  all  persons,  companies  or  entities 
who  are  not  in  a  chain  of  A^vements 
extending  ultimately  to  an  original  Pilkington 
License  Agreement. 

Article  II.L  of  the  Final  Judgment  should 
be  changed  in  its  entirety  to  read  as  follows: 


L.  "Non-licensee"  means  any  person, 
company,  or  entity  which  is  not  a  Licensee. 

Change  #4.  Article  O.K.  of  the  Final 
Judgment  should  be  changed  in  its  entirety 
to  read  as  follows: 

K.  "Limitations"  means:  (1)  Any  limitation 
or  restriction,  or  purported  restriction  or 
limitation  under  any  License  Agreement  with 
Pilkington  or  other  Agreement  or  in  any  other 
form  respecting  territories,  fields,  markets,  or 
customers  for  the  design  and  construction,  or 
supervision  of  construction,  or  ownership  of 
Float  Glass  plants,  or  the  manufecture  and 
sale  of  Float  Glass;  and/or  (2)  any  restriction 
or  limitation,  or  purported  restriction  or 
limitation  under  any  License  Agreement  with 
Pilkington  or  other  Agreement  or  in  any  other 
form  respecting  the  assignment,  licensing, 
sublicensing  or  other  use  of  Float 
Technology,  whether  the  result  of  an 
affirmative  prohibition  or  a  limited 
authorization. 

Change  #5.  Article  IIP.  of  the  Final 
Judgment  should  be  changed  in  its  entirety 
to  read  as  follows: 

P.  "Subject  Float  Technology"  means 
Patented  or  Unpatented  Float  Technology 
that  in  relation  to  any  given  Licensee  was 
licensed,  was  subject  to  disclosure  or  was  in 
fact  disclosed  to  that  Licensee  under  an 
Agreement  with  either  Pilkington  or  any 
other  Licensee  other  than  Float  Technology 
disclosed  by  Pilkington  pic  only  to  any  U.S. 
Licensee  while  such  U.S.  Licensee  was  a 
subsidiary  of  Pilkington  pic. 

Why  Will  English  Law  Be  Permitted  To 
Gowm  All  Important  Questions  of  Law  ? 

Persons,  companies  and  entities  who 
become  assignees/sublicensees  under  License 
Agreements  with  a  member  of  the  Pilkington 
Group  may  become  subject  to  the  choice  of 
law  provisions  contained  in  the  original 
License  Agreements.  While  DOJ  has 
challenged  the  Pilkington  Group's 
contracting  practices,  the  Final  Judgment 
does  nothing  to  change  a  central  feature  of 
the  License  Agreements.  Even  more 
ominously,  the  Final  Judgment  introduces 
vagueness  and  ambiguity  concerning  these 
features  leaving  the  Defendants  free  :o  argue 
entirely  different  meanings  in  venues  outside 
the  jurisdiction  of  the  District  Court. 

Throughout  the  proposed  Final  Judgement, 
particularly  in  reference  to  the  issue  of 
Confidential  Information,  the  phrase 
"applicable"  law  appears.  Under  the  License 
Agreements  available  to  Commenting  Party, 
the  Pilkington  Group  chose  the  laws  of 
England  to  govern  the  interpretation  and 
application  of  such  License  Agreements.  It  is 
highly  likely  that  this  choice  of  law  appears 
in  all  relevant  License  Agreements  and  will 
through  the  assignment/sublicensing  process 
sought  by  DOJ  run  through  any  futu.'e 
relevant  Agreements. 

For  example,  the  words  "applicable  I.iw" 
appears  in  the  phrase"  •  •  •  trade  secret 
under  applicable  law  *  *  *."  What  does  this 
mean?  "The  learned  treatise  The  Legal 
Protection  of  Trade  Secrets  (the  "English 
Treatise"),  et  Section  2.2.5  says  "The  term 
trade  secret  is  not  really  a  term  of  art  in 
English  law  in  contrast  with  its  usage  in 
American  law  •  •  *.  Thus,  the  effect  ot  the 
Final  Judgment  appears  to  be  that  the  laws 
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of  England  will  apply  to  the  interpretation  of 
the  concept  of  "trade  secret"  and  such 
English  law  does  not  use  sucfa  wards  as  a 
"term  of  art"  Does  this  mean  that 
Defendants'  lawyers  will  be  free  to  fill  in  for 
English  arbitrators  (the  Final  |udg;naent  makes 
no  attempt  to  eliminate  the  London  venue 
and  English  arbitrators  that  have  apparently 
been  uMd  with  such  anti-competitive  effect 
io  litigation  with  licensees)  what  the  term 
means? 

The  English  Treatise  offers  two  (2) 
lormulations  of  the  concept  of  "confidential 
information  "  Which  of  the  two  rules  will 
apply?  Which  of  them,  if  either,  furthers  the 
(turpuses  of  the  Final  judgment?  Why  will 
rhe  Defendants  be  left  witb^  the  power  to 
argue  their  interpretation  of  what  "trade 
secret  under  applicable  law"  means  to 
arbitrators  sited  in  LondoD?  Why  should  the 
District  Court  be  confident  that  the  purposes 
of  the  Final  Judgment  will  be  given  effect  by 
English  arbitrators  interpreting  the  vague  and 
ambiguous  language  of  an  order  of.  to  them. 
<i  foreign  court? 

The  issue  else  is  raised  in  another  context 
tiy  Final  Judgment  Article  IV.B.l.  which 
refers  to  restrictions  on  competition  under 
t.        applicable  law."  If  English  law  governs  this 
issue  too.  how  will  the  District  Court  be 
assured  that  such  law  is  consistent  with  the 
purposes  of  the  Final  Judgment? 

(n  sum,  these  vague  and  ambiguous 
turmulations  favor  the  Defendants  and  the 
perpetuation  of  the  contractual  regime 
>:hallenged  by  DOJ.  The  Final  (udgment 
obscures  this  issup  by  not  disclosing  that 
English  laws  governs  every  Agreement  that  is 
important  in  the  future  assignment/ 
sublicensing  activity  sought  by  DOJ.  Nothing 
m  the  Final  Judgment  purpose  to  guide 
Crr.uch  less  control)  the  arbitrators  in  their 
interpretation  of  the  License  Agreements  and 
assign  men  ts/sublicenses  under  them  in  light 
(if  the  Final  Judgement. 

Change  #6.  The  Final  Judgment  should 
expressly  reserve  jurisdiction  to  the  District 
Cxiurt  to  decide  what  laws  are  applicable  in 
any  future  litigation  involving  the  Defendants 
<ind  any  person,  company  or  entity  that  is  an 
assigoee/sublicensee  under  any  Agreement 
derived  Ecbm  a  License  A^eement  with  a 
member  of  the  PiUungton  Group.  The  Final 
(udgment  could  permit  interlocutory  appeals 
to  the  District  Couri  of  any  questions  of 
interpretation  and  expressly  subject  the 
arbitrators  to  the  District  Court  s  jurisdiction 
The  Final  Judgment  could  permit  de  ;k>vo 
ludicial  review  by  the  District  Court  of  any 
decisions  of  arbitrators  respecting  any  such 
assignees/sublicensees. 

Change  #7.  The  Final  Judgment  could  also 
replace  the  arbitntion  venue  provisions  of 
the  License  Agreements  with  the  venue  of  the 
District  Court.  This  would  ensure  that  any 
arbitrators  are  subject  to  the  District  Court's 
jurisdiction.  The  Defendants  are  already 
subject  to  the  District  Court's  jurisdiction  and 
venue  and  there  is  no  hint  in  the  Stipulation 
that  the  venue  is  inconvenient  to  the 
members  of  the  Pilkington  Group. 

\Mhy  Is  Retributive  Conduct  Not  Prohibited 
After  Expiration  of  the  Final  Judgment? 

Article  VII.A.  of  the  Final  Judgment 
provides  that  the  Final  Judgment  will  expire 
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tenth  anniversary  of  its  entry.  What 
ns  then  to  persons,  companies  or 
who  have  invested  millions  of  dollars 
ining  the  purported  benefits  of  the 
Judgment  by  assignment  and/or 
censing  under  License  Agreements? 
will  then  be  no  prohibition  against  the 
enforcing  ^eir  contract  and  other 
Upon  such  expiration,  can  the 
enforce  all  of  their  suspended 
s  to  the  extent  that  they  haven't  lapsed 
^plication  of  any  applicable  statute  of 
ations?  What  is  the  applicable  statute? 
the  phrase  "applicable  law"  mean  that 
issue  is  governed  by  the  laws  of  England. 
El  glish  law  governs.  The  Limitation  Act  of 
pro\ndes  for  a  six  (6)  year  statute  of 
ations  for  breach  of  contract  claims.  Will 
islnot  mean  that  assignments  and/or  grants 
icenses  by  U.S.  Licensees  in  year  five 
fter  the  entry  of  the  Final  Judgement  are 
to  suit  in  year  eleven  (11)? 
applicable  statute  of  limitations  - 
during  the  effectiveness  of  the  Final 
dement?  Is  it  the  intention  of  the  Final 
to  bar  certain  claims,  not  to 
end  them?  The  Final  Judgment  should 
this  clear,  whether  by  providing  that 
)efendants  shall  not  assert  that  the  Final 

ent  has  tolled  any  statute  of 
:ations,  or  otherwise.  Alternatively,  the 
Judgment  could  simply  be  made 
with  respect  to  all  facts  and 

arising  during  the  ten  (10)  year 
the  Final  Judgment  is  effective. 
#8.  At  the  least.  Article  VILA.  oT 
^inal  Judgment  should  be  changed  in  its 

to  read  as  follows: 
This  Final  Judgment  shall  expire  on  the 
anniversary  of  its  entry  provided, 
that  not  withstanding  such 
ion,  the  Defendants  and  their  present 
affiliates  and  subsidiaries  shall 
hereafter  take  any  action  prohibited  by 
Final  Judgment  with  respect  to  any 
Agreement  or  any  other  Agreement 
into  by  any  Licensee  respecting 
and/or  sublicensing  under  any 
nse  Agreement  prior  to  such  expiration 
This  Final  Judgment  does  not  toll  any 
of  limitations  as  to  any  existing  claims 
<4aims  of  the  Defendants  that,  but  for  this 
I  Judgment,  would  have  risen  during  the 
this  Final  Judgment  is  in  force. 

/.<;  (J  e  Necessary  Float  Technology  Really  in 
the  ^blic  Domain? 

C  lange  #9.  What  is  the  basis  for  the 
con  .lusion  set  our  in  press  statements  by  DO) 
thai  the  Float  Technology  embodied  in 
Pati  nts  expiring  in  1982  and  before  and  other 
tecl  nology  in  the  public  domain  is  sufficient 
to  8  lable.a  prospective  entrant  to  construct 
and  operate  a  competitive  Float  Glass  plant? 
The  re  appear  to  be  hundreds  of  Pilkington 
Gro  jp  Patents  in  the  United  States  and 
hur  dreds  of  others  in  foreign  countries.  lias 
DO  in  consultation  with  anyone  in  the  Float 
Cla  s  industry  or  who  is  a  prospective 
enti  ant.  determined  that  none  of  these 
Pati  nts  describes  Float  Technology  needed 
for  I  competitive  Float  Glass  plant? 

N  3twithstanding  the  Final  Judgment  and  in 
the  ibsence  of  an  assignment  or  sublicense  of 
rigb  ts  under  a  License  Agreement  with  a 
met  iber  of  the  Pilkington  Group,  a 
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prospective  entrant  into  the  Float  Glass 
industry  will  have  to  engage  Patent  lawyerfsl 
to  understand  each  of  the  unexpired  Patents 
and  determine  what  Float  Technology  cannot 
be  practiced.  The  review  of  hundreds  of 
unexpired  Patents  promises  significant  costs 
to  parties  who  cannot  obtain  rights  by 
assignment  or  sublicensing. 

Commenting  Party  believes  that  changes 
must  be  made  in  the  Final  Judgment  if  DOJ's 
goal  is  to  be  achieved.  Commenting  Party 
belie\-es  that  without  modification  of  the 
Final  Judgment  no  prospective  entrant  wilt 
be  able  to  provide  the  assurances  that 
commercial  lenders  and  institutional 
investors  require  on  the  serious  issues  raised 
by  the  express,  literal  provisions  of  the 
Pilkington  License  Agreements. 

Sincerely  yours, 
John  .\  Grimstad. 

Iudiciar\'  Center  Building.  555  4th  Street. 
NVV.  Washington.  DC  20001 
October  6.  1994. 
John  A.  Grimstad,  Esq., 
Fredrikson  B-  Byron,  P.A..  1 100  International 

Centre.  900  Second  Avenue  South. 

Minneapolis.  MN  55402-3397 
Re:  ( '.S.  V.  Pilkington  pic  et  al.  (D.  Ariz.,  filed 

May  25.  1994).  Civ  94-345  TUC  WDB 
Dear  Mr  Grimstad:  This  letter  responds  to 
your  letter  of  August  10, 1994,  commenting 
on  and  proposing  changes  in  the  proposed 
Final  Judgment  ("judgment")  in  the  abo\'e- 
capttoned  matter.  You  complained  that  (i)  the 
Judgment  rests  on  several  "flawed 
assumptions"  listed  in  your  letter  that  you 
said    have  led  to  a  flawed  result":  (ii) 
contrary  to  the  Department  of  Justice's 
conclusion,  the  relief  the  Judgment  provides 
does  not  eliminate  the  residual 
anticompetitive  effects  of  the  challenged 
agreements  or  behavior;  and  (iii)  the 
judgment  is  "too  narrow  in  application  to 
encompass  (the)  rights"  of  a  domestic  glass 
manufacturer  you  represent  but  declined  to 
identify.  In  trying  to  support  those 
complaints,  you  applied  the  precise 
provisions  of  the  proposed  Judgment  to  your 
anonymous  client's  vaguely  and  ambiguously 
described  licensing  arrangements,  and  then 
concluded  there  are  gaps  in  the  Judgment's 
coverage  that  do  not  in  fact  exist.  We  have 
addressed  separately  below  each  of  the 
changes  you  recommended  to  the  proposed 
judgment.  For  the  reason  indicated,  we 
believe  there  is  no  basis  for  modifying  the 
Judgment.  The  standard  applied  in  assessing 
your  specific  proposals  is  whether  it  is  in  the 
public  interest  to  enter  the  Judgment 
submitted  by  stipulation.  Entry  is  in  the 
public  interest  it  the  judgment  is  adequate  to 
remedy  the  antitrust  violations  alleged  in  the 
Complaint. 

1.  You  proposed  expanding  the  definition 
"Pilkington"  to  include  the  two  named 
defendants'  'past,  present  and  future 
predecessors,  affiliates  and  subsidiaries."  ho 
that  the  "named  licensees  (AFG.  Ford. 
Guardian,  PPG.  and  LOF)  "are  in  fact 
encompassed  by  the  definition  of 'Licensee'  " 
This  change  is  necessary,  you  said,  because 
your  client  is  "an  assignee  and/or 
sublicenseeof  two  license  agreements  *   *  * 
between  li]  a  subsidiary  and/or  predecessot 
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of  one  of  the  defendants"  and  (ii)  one  of  the 
"named  licensees,"  and  because  the 
Judgment's  definition  of  Licensee  requires 
contrachial  privity  with  Pilkington  itself. 

We  believe  the  change  is  unnecessary  to 
achieve  your  stated  objective  since  each  of 
the  "named  licensees"  already  is  clearly  a 
Licensee  as  defined  in  the  proftosed 
Judgment.  All  five  of  those  companies 
entered  into  float  licensee  agreements  with 
defendant  Pilkington,  not  with  a  predecessor, 
affiliate,  or  subsidiary  of  Pilkington.  Since 
execution  of  those  agreements,  only 
Pilkington's  corporate  name  has  been 
changed  from  "Pilkington  Brothers  Limited" 
to  "Pilkington  pic,"  l^us,  Pilkington  pic  is 
the  same  corporate  entity  as,  not  a  successor 
of,  Pilkington  Brothers  Limited. 

2.  You  also  proposed  expanding  the 
definition  of  "Licensee"  to  include  not  only 
anyone  who  has  entered  into  a  license 
agreement  with  Pilkington,  but  also  anyone 
who  is  "an  assignee  and/or  sublicensee" 
under  a  license  agreement  with  either 
Pilkington  or  any  of  the  "named  licensees." 
That  is  necessary,  you  said,  so  that  anyone 
"who  derivels]  rights  from  any  chain  of 
agreements  that  extend  ultimately  to  a 
license  agreement  with  (Pilkington)"  will  get 
the  benefits  of  such  a  license  agreement  with 
Pilkington  as  "prospective  assignees/ 
sublicensees  of  U.S.  Licensees"  under  the 
proposed  Judgment.  But  this  change,  too,  is 
unnecessary. 

Subparagraph  FV.A.l.  of  the  proposed 
Judgment,  subject  to  a  narrow  exception  and 
certain  conditions  relating  to  maintaining  the 
confidentiality  of  legitimate  trade  secrets, 
expressly  permits  any  U.S.  Licensee 
(including  each  of  the  five  "named 
licensees")  to  sublicense  anywhere  in  the 
world  (including  the  U.S.)  »he  float  glass 
technology  Pilkington  disclosed  and  licensed 
to  it,  free  of  any  license  restrictions  or 
limitations  and  without  payment  of  any 
royalties,  lump  sum,  or  line  fees  for  such 
sublicensing.  Clearly  then,  for  that  provision 
of  Subparagraph  IV.A.l.  to  have  any 
meaningful  eflect.  anyone  acquiring  rights  to 
use  such  technology  under  such  a  sublicense 
must  be  as  free  to  use  it  anywhere  without 
restriction  or  limitation  by  Pilkington  or 
payment  of  royalties  or  fees  to  Pilkington, 
subject  to  the  same  conditions  concerning 
confidentiality,  as  the  U.S.  Licensee  from 
whom  such  rights  were  obtained.  The  same 
would  be  true  too  for  any  further 
sublicensing  by  such  a  sublicensee.  Anything 
less  than  that,  if  the  result  of  any  action  taken 
by  Pilkington,  would  be  a  clear  violation  of 
the  proposed  Judgment,  with  which 
Pilkington  is  required  by  stipulation  to 
comply  pending  its  approval  by  the  court. 

It  seems  clear  to  us  that  the  result  would 
be  the  same,  insofar  as  Pilkington  is 
concerned,  whether  such  a  sublicense 
agreement  were  executed  before  or  after  entry 
of  the  proposed  Judgment.  As  for 
assigimients,  the  result  should  be  the  same, 
assuming,  as  a  matter  of  law,  the  assignee 
effectively  stands  in  the  shoes  of  or  is 
substituted  for  the  assignor,  and  the  rights 
involved  are  assignable.  However,  the 
proposed  Judgment  does  not  purport  to 
address  specifically  the  consequences  of  such 
assignments  since  they  were  not  the 


principal  focus  of  the  challenged  agreements 
or  conduct  involved  here.  Moreover,  we 
cannot  be  any  more  definitive  on  their 
implications  for  your  client  because  you  have 
not  provided  enough  information  about  its 
current  licensing  arrangements. 

3.  You  proposed  changing  the  definition  of 
"Non-Licensee"  from  anyone  who  has  not 
entered  into  a  license  agreement  with 
Pilkington  to  anyone  who  is  not  a  Licensee, 
because,  you  said,  the  current  definition 
"contains  the  overly  restrictive  concept  of . 
privity  of  contract  *  *  *."  But  since  anyone 
who  is  not  in  contractual  privity  with 
Pilkington  is  not  a  Licensee,  your  proposal  is 
the  equivalent  of  the  cxirrent  definition. 
Moreover,  since  a  Licensee  is  anyone  who  is 
in  contractual  privity  with  Pilkington,  the 
proposed  Judgment's  definitions  of 
"Licensee"  and  "Non-Licensee"  together 
cover  the  entire  universe  of  persons  entitled 
to  the  benefits  of  the  Judgment,  without  any 
gap  between  them.  For  purposes  of  the 
proposed  Judgment,  your  client  is  either  a 
"Licensee"  or  a  "Non-Licensee,"  whatever 
else  it  may  be  (assignee,  sublicensee,  etc.)  by 
reason  of  its  current  licensing  arrangements. 
Thus,  no  need  for  the  proposed  change  has 
been  shown. 

4.  The  change  proposed  in  the  definition 
of  "Limitati  jns"  is  to  include  references  to 
sublicensing  and  assignment  so  as  to  permit 
those  activities.  But  including  such 
references  in  the  definition  of  "Limitations" 
does  not  provided  the  authorization  you  seek 
and  confuses  the  concept  of  "Limitations," 
which  are  restrictions  on  the  exercise  [e.g.,  in 
certain  territories  or  for  certain  uses]  of  rights 
already  granted.  Whether  the  separate  right  of 
sublicense  or  to  make  assignments  also  is 
authorized  is,  as  noted  above,  already 
controlled  by  Subparagraph  IV.A.l.  of  the 
proposed  judgment  in  the  case  of 
sublicensing  and  by  operation  of  law  for 
assignments. 

You  also  complained  that  "the  needed 
words  of  art  'assignment'  or  'sublicense'  do 
not  appear"  in  Subparagraph  IV. B.,  which 
provides  certain  injunctive  relief  for  U.S. 
Non-Licensees  (i.e.,  those  who  have  not 
entered  into  float  glass  license  agreements 
with  Pilkington).  As  you  correctly  observed, 
however.  Subparagraph  IV.B.  does  not  enjoin 
Pilkington  from  enforcing  limitations  against 
them.  But  there  is  no  need  to  do  so;  since 
U.S.  Non-Licensees  by  definition  are  not  in 
privity  of  contract  with  Pilkington,  there  is 
no  contractual  or  other  legitimate  basis  for 
Pilkington  to  enforce  any  license-agreement 
limitations  against  them.  For  the  same 
reason,  it  is  not  necessary  that  Subparagraph 
IV.B.  enjoin  Pilkington  from  restricting  or 
prohibiting  the  exercise  of  the  right  to 
sublicense  or  make  assignments  against 
persons  with  whom  it  is  not  in  contractual 
privity  under  any  float  license  agreement. 
Thus,  neither  the  word  "assignment"  nor  the 
word  "sublicensee"  is  "needed  as  part  of  the 
definition  or  concept  of  "Limitations." 

5.  You  proposed  to  expand  the  definition 
of  "Subject  Float  Technology"  to  include 
patented  as  well  as  unpatented  float 
technology  and  to  include  float  technology 
that  was  "subject  to  disclosure"  as  well  as 
that  actually  disclosed  to  any  given  Licensee. 
In  support,  you  claimed,  incorrectly,  that 


"the  protected  class  of  intellectual  property 
is  far  less  than  the  body  of  intellectual 
property  encompassed  by  the  License 
Agreements  •  •  •"  (p.  6,  your  letterj. 
Indeed,  they  are  the  same. 

The  purpose  and  effect  of  Subparagraph 
rV.A.l.  of  the  proposed  Judgment  is  to  free 
U.S.  Licensees  from  any  restraints  (other  than 
confidentiality)  concerning  all  intellectual 
property  rights  acquired  from  Pilkington.  to 
the  extent  that  has  not  already  occurred.  As 
noted  in  the  Competitive  Impact  Statement 
(p.  9),  all  U.S.  Licensees'  float  license 
agreements  have  terminated,  and  the  royalty 
obligations  thereunder  have  become  fully 
paid  up.  Also,  Pilkington  has  acknowledged 
that  its  basic  patent  protection  relating  to  the 
original  form  of  float  process  has  largely 
expired,  and  has  represented  that  all  mutual 
exchanges  between  Pilkington  and  its  U.S. 
licensees  (whether  patented  or  not)  have 
been  terminated,  the  latest  ten  years  ago. 
Pilkington  has  represented  further  (as  have 
some  of  its  U.S.  Licensees)  that  ail  of  the  U.S. 
float  glass  patents  licensed  by  Pilkington  to 
any  U.S.  Licensee,  either  under  the  original 
grant  or  the  improvement  exchange 
provisions  of  the  licenses,  have  expired.  Il  is 
simply  unnecessary,  therefore,  to  cover 
patented  fights  that  essentially  no  longer 
exist. 

As  for  technology  that  was  "subject  to 
disclosure,"  that  language  is  so  vague  and 
indefinite  it  would  be  impossible  to  identify 
the  technology  involved.  In  any  case,  it 
seems  wholly  unnecessary.  According  to  the 
relevant  float  glass  license  agreements, 
Pilkington  was  obliged  to  disclose  to  each 
licensee  (i)  all  "necessary  or  useful'  know- 
how  Pilkington  developed,  owned,  or 
controlled  at  the  time  and  (ii)  all  patented 
and  unpatented  float  process  improvements 
Pilkington  discovered,  owned,  or  controlled 
during  the  term  of  the  mutual  exchange 
provisions.  Together,  those  obligations  likely 
covered  whatever  might  have  bwn  "subject 
to  disclosure."  Of  course,  the  proposed 
Judgment  does  not  apply  to  any  technology 
disclosed  by  a  U.S.  Licensee  to  your  client  (or 
to  anyone  else)  that  belongs  to  that  U.S. 
Licensee  rather  than  to  Pilkington. 

Finally,  as  you  correctly  observed  (p.  8, 
your  letter),  the  exclusionary  language  of  the 
definition  of  "Subject  Float  Technology" — 
other  than  float  technology  disclosed  by 
Pilkington  to  any  U.S.  Licensee  while 
Pilkington  owned  50%  or  more  of  that  U.S. 
Licensee — excludes  float  technology 
disclosed  to  a  U.S.  Licensee  who  was  a 
Pilkington  subsidiary  at  the  time  of 
disclosure  (e.g.,  LOF)  and  not  also  disclosed 
to  any  other  licensee  who  was  not  then  a 
subsidiary  (e.g..  AFG,  PPG,  or  Ford).  We 
believe  that  intent  is  clear  from  the  plain 
meaning  of  the  exclusion  (especially 
considering  the  included  language,  "in 
relation  to  any  given  licensee,"  which  limits 
the  excluded  technology],  and  so  it  is 
unnecessary  to  add  the  word  "only"  to  the 
definition  as  you  propose. 

6/7.  You  objected  to  (i)  language  in  the 
projxjsed  Final  Judgment  for  resolving  trade 
secret  issues  under  "applicable  law."  and  (ii) 
the  arbitration  provisions  of  Pilkington's  float 
license  agreements  plus  the  application  of 
English  law  to  disputes  involving  those 


agr— nentr  acoxdingly,  you  proposed  tliat 
the  Judgment  exprenly  reserve  to  the  District 
Court  jurisdiction  over  questions  of 
applicable  law  in  fut\ire  litigation  involving 
the  defendants  (including  provisions  for 
interlocutory  appeate)  and  over  any 
designated  arbitrators  (including  de  novo 
review  of  their  decisions).  Alternatively,  you 
also  proposed  replacing  the  choice  ot  law 
provisions  of  the  licenses  with,  for  example, 
the  Uniform  Trade  Secrets  Act  and  replacing 
the  arbitration  provisions  with  the  venue  of 
the  District  Court 

Your  proposal  seems  far  too  sweeping 
insofor  as  it  would  "reach  future  litigation. 
Moreover,  the  proposed  Judgment 
(Subparagraph  VII.B)  already  provides  that 
the  Court  retains  jurisdiction  over  this  action 
and  the  parties.  In  addition,  any  court  can, 
fs  this  Court  did  in  a  related  case  in  which 
it  referred  antitrust  claims  to  arbitration, 
retain  jurisdiction  over  arbitration 
proceedings  for  purposes  of  re\'iewing  the  - 
decisions  in  those  proceedings.  Finally,  the 
language  ("under  applicable  law")  in  the 
ludgment  to  which  you  objected  requires 
application  of  the  relevant  conflict  of  laws 
rule,  as  to  both  U.S.  Licensees  and  U.S.  Non- 
Licensees,  in  determining  the  nature  and 
existence  of  trade  secrets,  rather  than,  in  the 
case  of  U.S.  Licensees,  merely  following  the 
license  provision  that  requires  application  of 
English  law.  In  any  case,  contrary  to  the 
implication  of  your  letter  based  on  the 
treatise  cited  therein  (p.  10),  we  believe  there 
is  little,  if  any,  substantive  difference 
between  the  trade  secret  law  of  the  United 
States  and  the  comparable  body  of  English 
law.  Thus,  we  are  unpersuaded  that  either  of 
the  alternative  changes  3rou  propose  should 
be  adopted. 

8.  You  proposed  changing  Subparagraph 
VILA.,  which  sets  the  term  of  the  judgment, 
in  ways  that  effectively  extend  its  duration 
beyond  10  years.  In  concluding  that  a  period 
of  10  years  is  the  appropriate  life  for  most 
consent  judgments,  the  Department  has 
recognized  that  the  anticompetitive  effects  of 
any  challenged  conduct  or  practices  usually 
are  fully  dissipated  within  that  time  and  that, 
because  of  the  market  changes  likely  to  occur 
within  that  period,  the  operation  of  the 
judgment  itself  can  have  an  undesirable 
competitive  impact  after  10  years.  In  this 
case,  the  Department  believes  that  Pilkington 
technology  is  to  a  very  substantial  extent 
publicly  luiown  and  therefore  no  longer  of 
sufficient  value  to  justify  any  restraints  on  its 
use.  including  obligations  to  maintain  its 
confidentiality.  Even  more  so  would  that  be 
the  case  10  years  from  now.  Clearly, 
Pilkington  would  be  subject  to  renewed 
antitrust  challenge  in  the  e\'ent  it 
reinstituted.  after  expiration  of  the  Judgment, 
the  practices  and  conduct  that  led  to  this  case 
in  the  first  place.  Thus,  we  believe 
Subparagraph  VILA,  should  remain 
unchanged. 

9.  You  complained  that  a  prospective 
entrant  into  the  float  glass  industry  who 
cannot  obtain  rights  by  assigiunent  or 
sublicensing  would  incur  significant  costs  to 
the  extent  it  was  necessary  (i)  to  review  what 
you  said  are  hundreds  of  unexpired  relevant 
Pilkington  float  glass  patents  not  licensed  to 
U.S.  Licensees,  and  (ii)  to  determine  what 


float  giass  technology  in  the  public  domain 
is  St]  ffkaeat  to  constiuct  and  opmta  • 
com  )etitiv8  float  glass  plant.  By  bUing  to 
pcof  MB  ■  specific  cfaanige  to  address  this 
com  >laint,  you  implicitly  acknowledged  that 
thert  are  none  that  would  avoid  this  task 
entisely  or  eliminate  all  risks  associated  with 
entr  '.  Of  course,  «rithout  any  modification, 
the  ]  reposed  Judgment  will  allow  U.S. 
Lice  ksees  to  sublicense  the  requisite 
technology  they  used  to  construct  and 
operate  competitive  float  glass  plants  in  the 
United  States. 

Inisum.  we  do  not  believe  it  would  be  in 
the  (kiblic  interest  to  forego  entry  of  the 
proposed  Judgment  for  failure  to  include 
therein  any  of  your  proposed  changes. 
Nevertheless,  we  appreciate  your  interest  in 
this  matter  and  in  ihe  enforcement  of  the  ~ 
antitrust  laws. 

Sincerely, 
lig  Wildfang. 

Spedal  Counsel  to  the  Assistant  Attorney 

Gem  ml.  Antitrust  Division. 

Thoi  las  H.  Uddle, 

A  tta  Ttey,  Antitrust  Division. 

[FR  !  »oc.  94-25820  Filed  10-18-94:  8.45  am] 
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Pro|  >osed  Modification  of  Final 
Jud  iment 

H  )tice  is  hereby  given  that  defendant 
Unit  ed  Artists  Theatre  Cinniit,  Inc. 
("U.  ITC")  has  filed  with  the  United 
Stat^  IS  District  Court  for  the  Eastern 
Dist  ict  of  Wisconsin  a  motion  to 
moc  ify  the  Final  Judgment  in  United 
Stat  is  V.  Ckipitol  Service,  Inc.  et  al..  No. 
80-(  M07.  and  the  Department  of 
Just  ce  ("Department"),  in  a  stipulation 
also  filed  with  the  Court,  has  consented 
to  n  odification  of  the  Final  Judgment, 
but  tas  reserved  the  right  to  wiAdraw 
its  o  )nsent  based  on  public  comments 
or  fc  r  other  reasons.  The  Complaint  in 
this  ::ase  (filed  on  May  5, 1980)  alleged 
that  UATC  and  three  other  Milwaukee 
mot  on  picture  exhibitors  had  since 
197;  engaged  in  a  combination  and 
con  piracy  to  restrain  trade  by 
"splitting",  or  allocating  among 
then  iselves.  the  rights  to  negotiate  for 
film  i  released  by  motion  picture 
disti  ibution  companies,  in  violation  of 
Sect  on  Ijof  the  Sherman  Act.  15  U.S.C. 
1. 

Ti  e  Final  Judgment  (entered  on  Jime 
17,    983)  enjoins  the  defendants  "from 
furtHer  engaging  in  any  motion  picture 
split  agreements,  in  any  form  and  with 
any  person,  in  any  motion  picture 
)ition  market  throughout  the 
;d  States." 
[e  Department  has  filed  with  the 

a  memorandum  setting  forth  the 
>ns  why  it  believes  that 
modification  of  the  Final  Judgment  to 
pern  tit  a  singular  exemption  from  the 
Cou  t's  injunction  for  a  UATC  theatre  in 


San  Jose,  California  to  be  constructed 
under  the  auspices  of  the  City's 
Redevelopment  Agency,  would  be  in  the 
public  interest  Q^ies  of  the  Complaint, 
the  Final  Judgment,  the  defendant's 
motion  papers,  the  Stipulation 
containing  the  Government's  tentative 
consent,  the  Department's 
memorandimi,  and  all  further  papers 
filed  with  the  Coiut  in  connection  with 
this  motion  will  be  available  for 
inspection  at  Room  3235,  Antitrust 
Division,  Department  of  Justice,  10th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530  (Telephone: 
(202)  514-2481).  and  at  the  Office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  Eastern  District  of  Wisconsin,  in 
Milwaukee,  Wisconsin.  Copies  of  any  of 
these  materials  may  be  obtained  from 
the  Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  regulations. 

Interested  persons  may  submit 
comments  to  the  Department  regarding 
the  proposed  modification  of  the  Final 
Judgment.  Such  comments  must  be 
received  within  the  sixty-day  period 
established  by  court  order,  and  will  be 
filed  with  the  Court  by  the  Department 
Comments  should  be  addressed  to  Gail 
Kursh,  Chief,  Professions  and 
Intellectual  Property  Section,  Antitrust 
Division,  Department  of  Justice,  555 
Fourth  Street,  NW.,  Washington,  DC 
20001  (telephone:  (202)  307-5799). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  94-25819  Filed  10-18-94:  8:45  am) 
BILUNG  CODE  44ie-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration. 

Petitions  for  Modification 

The  foUomng  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  imder 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1 .  Consolidation  Goal  Company 

[Docket  No.  M-94-139-C) 

Consolidation  Goal  Company.  Consol 
Plaza.  1800  Washington  Road. 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(d)(4) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Dilworth  Mine  (ID.  No. 
36-04281)  located  in  Greene  County. 
Pennsylvania.  The  [petitioner  proposes 
to  establish  two  separate  and  distinct 
primary  intake  escapeways  during 
development  of  three-entry  longwall 
gate  sections;  to  have  the  total  length  of 
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imattended  supply  cars  maintained  on 
the  end  of  the  supply  track  at  150  feet 
and  other  rail  vehicles  readily  mobile  on 
the  longwall  development  section;  to 
have  a  clearance  of  42  inches  on  the 
wide  side  of  the  cars  when  an 
unattended  trip  of  supply  cars  is  parked 
on  the  supply  track/intake  escapeway  of 
the  three-entry  development  section;  to 
periodically  test  the  wide  side 
clearances  along  the  supply  cars  to 
assure  that  a  stretcher  can  move  through 
the  area;  and  to  post  a  reflective  sign 
that  indicates  limited  clearance  at  both 
the  inby  and  outby  ends  of  the  supply 
cars  and  at  the  entrance  of  the  mine. 
The  petitioner  proposes  to  establish  two 
separate  and  distinct  secondary 
escapeways  on  retreat  that  would  be 
identified  with  signs  and  markers  in  the 
belt  entry  from  the  longwall  face  to  the 
track  entry  at  a  distance  not  to  exceed 
1000  feet,  and  the  minimum  width  of 
the  travelway  in  the  belt  entry  at  two 
feet  and  maintained  clear  and  bee  of 
obstruction;  to  periodically  test  the  wide 
side  clearances  along  that  portion  of  the 
belt  entry  designated  as  an  alternate 
escap>eway  to  assure  that  a  minimum 
clearance  of  two  feet  is  maintained;  to 
instruct  personnel  working  in  the  area 
to  use  the  primary  escapeway  in  an 
emergency;  to  deenergize  the  longwall 
machinery  and  belt  Une  when 
transporting  persons  if  the  primary 
escapeway  is  impassable;  and  to  train 
all  personnel  assigned  to  work  in  the 
area  prior  to  implementation  of  the 
proposed  alternate  method  and  during 
aimual  refresher  training.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Ram  Head  Coal  Company 

[Docket  No.  M-94-14(M:1 

Ram  Head  Coal  Company,  277  Main 
Street,  Joliett,  Pennsylvania  17981  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshifl 
examination)  to  its  Primrose  Slope  (I.D. 
No.  36-08454)  located  in  Schuylkill 
Coimty,  Pennsylvania. 

The  petitioner  proposes  to  examine 
each  seal  for  physical  damage  from  the 
slope  gimboat  during  the  preshift 
examination  after  an  air  quantity 
reading  is  taken  in  by  the  intake  portal 
and  to  test  for  the  quantity  and  quality 
of  air  at  the  intake  air  spUt  locations  off 
the  slope  in  the  gangway  portion  of  the 
working  section.  The  petitiooer  asserts 
that  the  prqDosed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


3.  Ram  Head  Coal  Ctnnpany 

[Docket  No.  M-94-141-C1 

Ram  Head  Coal  Company,  277  Main 
Street,  Joliett,  Pennsylvania  17981  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1),  (4), 
and  (5)  (weekly  examination)  to  its 
Primrose  Slope  (I.D.  No.  36-08454) 
located  in  Schuylkill  Coimty, 
Pennsylvania.  Due  to  hazardous 
conditions  and  roof  falls,  certain  areas 
of  the  intake  air  coiu'se  cannot  be  safely 
traveled.  The  petitioner  proposes  to 
examine  the  intake  haulage  slope  and 
primary  escapeway  from  the  gunboat/ 
slope  car  with  an  alternative  air  quality 
evaluation  at  the  section's  intake  level, 
and  to  travel  and  thoroughly  examine 
these  areas  for  hazardous  conditions 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Ram  Head  Coal  Company 

[Docket  No.  M-94-142-C1 

Ram  Head  Coal  Company,  277  Main 
Street,  Joliett,  Pennsylvania  17981  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1 10G-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  Primrose  Slope  (I.D.  . 
No.  36-08454)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

5.  Ram  Head  Coal  Company 

[Docket  No.  M-94-143-CI 

Ram  Head  Coal  Company,  277  Main 
Street,  Joliett,  Pennsylvania  17981  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  &  (i) 
(mine  map)  to  its  Primrose  Slope  (I.D. 
No.  36-08454)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  limit  the  mapping  of  mines 
above  and  below  mine  workings  to 
those  present  within  100  feet  of  the  vein 
being  mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 


6.  Ram  Head  Coal  Company 

[Docket  No.  M-94-144-CJ 

Ram  Head  Coal  Company,  277  Main 
Street,  Johett,  Pennsylvania  17981  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Primrose  Slope  (I.D. 
No.  36-08454)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  The  Pittsburg  and  Midway  Coal 
Mining  Company 

[Docket  No.  M-94-145-CI 

The  Pittsburg  and  Midway  Coal 
Mining  Company,  P.O.  Box  6518. 
Englewood,  Colorado  80155-6518  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-l(a) 
(location  of  trolley  wires;  trolley  feeder 
Mdres,  high-voltage  cables  and 
transformers]  to  its  North  River  No.  1 
Mine  (I.D.  No.  01-00759)  located  in 
Fayette  County,  Alabama.  The  petitioner 
proposes  to  use  high-voltage  (2400 
volts)  cable  to  power  longwall 
equipment  inby  the  last  open  crosscut 
and  at  least  150  feet  from  pillar 
workings.  The  petitioner  slates  that  all 
electrical  personnel  required  to  perform 
maintenance  cm  the  longwall  will 
receive  training  in  high-voltage  safetv 
and  maintenance  procedures  tjefore  the 
proposed  alternate  method  is 
implemented.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

8.  Arch  of  Illinois 

[Docket  No.  M-94-146-C1 

Arch  of  Illinois,  P.O.  Box  308,  Percy, 
Illinois  62272-0308  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
77.206(c)  (ladders;  construction; 
installation  and  maintenance]  to  its 
Preparation  Plant  (I.D.  No.  11-02948) 
located  in  Perry  County,  Illinois.  Instead 
of  using  backguards,  the  petitioner 
proposes  to  use  a  SAF-T-CLIMB  fall 
prevention  system  that  meets  Federal 
Specifications  No.  RR-S-001301,  and 
comphes  with  OSHA  regulations  29 
CFR  1910.27.  The  petitioner  states  that 
application  of  the  mandatory  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
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measure  of  protection  as  would  the 
mandatory  standard. 

9.  Leeco,  Inc. 

IDocket  No.  M-94-147-C1 

Leeco,  Inc.,  100  Coal  Drive,  London. 
Kentucky  40741-6799  has  Bled  a 
petition  to  modify  the  application  of  30 
CFR  75.1103-4(aj(l)  (automatic  fire 
sensor  and  warning  device  systems; 
installation;  minimum  requirements)  to 
its  Mine  No.  68  (I.D.  No.  15-17497) 
located  in  Perry  County,  Kentucky.  The 
petitioner  proposes  to  install  a  low-level 
carbon  monoxide  detection  system  as  an 
early  warning  fire  detection  system  in 
all  belt  entries  used  as  intake  air 
courses.  The  petitioner  states  that 
appUcation  of  the  mandatory  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

10.  Leeco,  Inc.  - 

{Docket  No.  M-94-14&-CI 

Leeco,  Inc.,  100  Coal  Drive,  London, 
Kentucky  40741-8799  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.350  (air  courses  and  belt  haulage 
entries)  to  its  Mine  No.  68  (I.D.  No.  15- 
17497)  located  in  Perry  County, 
Kentucky.  The  petitioner  proposes  to 
use  belt  air  to  ventilate  active  working 
places  to  aid  in  controlling  respirable 
dust  and  dissipating  methane.  The 
petitioner  states  that  application  of  the 
mandatory  standard  would  result  in  a 
diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure.of 
protection  as  would  the  mandatory 
standard. 

11.  Genwal  Coal  Company 

IDocket  No.  M-94-149-C1 

Genwal  Coal  Company,  P.O.  Box 
1201,  Himtington,  Utah  84528  has  filed 
a  petition  to  modify  the  application  of 
30  CPU  75.1002  (location  of  trolley 
wires,  trolley  feeder  wires,  high-voltage 
cables  and  transformers)  to  its  Crandall 
Canyon  Mine  (I.D.  No.  42-01715) 
located  in  Emery  County,  Utah.  The 
petitioner  proposes  to  use  high-voltage 
(4160  volts)  operated  equipment  inby 
the  last  open  crosscut  at  the  longwall 
sections.  The  petitioner  states  that 
application  of  the  mandatory  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


1  !.  Brush  Creek  Mining  and 
[  Bvelopment  Company,  Inc. 

[1  ocket  No.  M-94-40-M] 

Brush  Creek  Mining  and  [development 
C  jmpany.  Inc.,  970  E.  Main  Street,  Suite 

2  )0,  Grass  Valley.  California  95945  has 
fi  ed  a  petition  to  modify  the 

a  tplication  of  30  CFR  57.4431  (surface 
s  orage  restrictions)  to  its  Ruby  Mine 
(I  D.  No.  04-03108)  located  in  Sierra 
C  }unty,  California.  The  petitioner 
n  quest  a  modification  of  the  mandatory 
si  andard  to  allow  the  diesel  fuel  tank  to 
n  main  in  its  present  location.  The 
p  ititioner  states  that  the  tank  has  been 
i(  this  location  since  1981,  has  a 
c(  mcrete  foundation,  and  is  completely 
b  srmed  to  contain  the  fuel  within  the 
ts  nk  if  there  is  a  complete  failure  of  the 
U  nk.  Further,  the  petitioner  states  that 
.if  fuel  escapes  from  the  berm,  it  would 
fl  )w  downhill  away  from  the  portal. 
T  le  petitioner  asserts  that  the  proposed 
a  temative  method  would  provide  at 
1<  ast  the  same  measure  of  protection  as 
M  ould  the  mandatory  standard. 

R  equest  for  Comments 

Persons  interested  in  these  petitions 
n  ay  furnish  written  comments.  These 
o  >mments  must  be  filed  with  the  Office 
o  Standards,  Regulations  and 

V  mances.  Mine  Safety  and  Health 

A  dministration.  Room  627,  4015  Wilson 
B  3ulevard,  Arlington,  Virginia  22203. 
A 11  comments  must  be  postmarked  or 
n  ceived  in  that  office  on  or  before 
N  ovember  18, 1994.  Copies  of  these 
p  ititions  are  available  for  inspection  at 
tlat  address. 

Dated:  October  7, 1994. 
P  itrida  W.  Silvey, 

D  irector.  Office  of  Standards,  Regulations  and 

V  iriances. 

[1  R  Doc.  94-25821  Filed  10-18-94;  8:45  am] 
a  jjNG  cooe  4sio-«3-p    > 


^  UCLEAR  REGULATORY 
COMMISSION 

C  ocuments  Containing  Reporting  or 
F  Bcordkeeping  Requirements:  Office 
0  Management  and  Budget  (0MB) 
Feview 

A  SENCy:  U.S.  Nuc4ear  Regulatory 
C  ammission  (NRC). 
A  mow:  Notice  of  the  0MB  review  of 
ii  iformation  collection. 


S  IMMARY:  The  NRC  has  recently 
SI  ibmitted  to  0MB  for  review  the 
f(  llowing  proposal  for  the  collection  of 
ii  iformation  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
S.C.  Chapter  35). 


1.  Type  of  submission,  new,  revision 
or  extension:  Revision. 

2.  The  title  of  the  information 
collections:  Proposed  Section  100.23, 
"Geologic  and  Seismic  Siting  Factors," 
to  10  CFR  Part  100.  and  Proposed 
Appendix  S,  "Earthquake  Engineering 
Criteria  for  Nuclear  Power  Plants,"  to  10 
CFR  Part  50. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  for  a  construction 
permit,  operation  license,  early  site 
permit,  design  certification,  or 
combined  license  for  nuclear  power 
plants. 

6.  An  estimate  of  the  number  of 
responses  aimually:  1. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  163.000. 

8.  An  indication  of  whether  Section 
3504(h).  Public  Law  96-511  applies:  Not 
Applicable. 

9.  Abstract:  Proposed  Section  100.23 
to  10  CFR  Part  100  contains  criteria 
associated  with  the  selection  of  the 
nuclear  power  plant  site  and  the 
establishment  of  the  safe  shutdovra 
earthquake  ground  motion.  Proposed 
Appendix  S  to  10  CFR  Part  50  contains 
earthquake  engineering  criteria  for 
nuclear  power  plants.  Applicants  after 
the  efiiective  date  of  this  rule  must 
comply  with  the  updated  source  term, . 
dose  considerations,  and  the  seismic 
and  earthquake  engineering 
considerations  of  reactor  siting. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW  (Lower  Level).  Washington, 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  0MB  reviewer: 
Troy  Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0093  and 
3150-0011),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7232. 

Dated  at  Rockvilie,  Maryland  this  7th  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Ck}mmission. 

Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

[FR  Doc.  94-25856  Filed  10-18-94;  8:45  am) 
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[Docket  Nos.  50-424  and  50-42^ 

Georgia  Power  Company,  Oglethorpe 
Power  Corporatton,  Municipal  Electric 
Authority  of  Georgia,  Vogtie  Electric 
Generating  Plant.  Unit  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
torn  the  requirements  of  10  CFR  50, 
Appendix  E,  Section  1V.F.2,  regarding 
annual  exercise  of  the  emergency  plan 
to  Georgia  Power  Company  (GPC  or  the 
licensee),  for  the  Vogtie  Electric 
Generating  Station,  Units  1  and  2.      - 
located  in  Dalton,  Georgia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  exemption  would  allow 
a  one-time  schedular  exemption  from 
the  requirements  of  10  CFR  Part  50, 
Appendix  E,  Section  IV.F.2  which  states 
that  each  licensee  at  each  site  shall 
annually  exercise  its  emergency  plan. 
By  letter  dated  July  21, 1994,  the 
licensee  requested  a  schedular 
exemption  from  the  requirement  for  the 
Vogtie  Power  Station,  based  upon  a 
request  bom  the  State  of  Georgia  and 
local  governments,  to  delay  the  exercise 
from  July  27, 1994,  to  January  11, 1995, 
because  of  the  flood  disaster  in  Georgia. 

The  licensee  had  planned  to  conduct 
a  full-participation  exercise  involving 
the  States  of  Georgia  and  South  Carolina 
and  local  response  organizations  on  July 
27, 1994.  The  licensee  requested  that  an 
exemption  be  granted  because  the  State 
of  Georgia  requested  to  delay  the  1994 
annual  exercise  from  July  27, 1994,  to 
January  11, 1995.  The  request  to  move 
the  exercise  date  was  originated  by  the 
Georgia  Emergency  Management 
Agency  (GEMA)  because  3iey  would  be 
unable  to  participate  on  July  27  as 
GEMA  personnel  were  required  to 
respond  to  a  federally-declared  flood 
disaster  in  South  Georgia.  This 
proposed  delay  will  prevent  Vogtie  from 
meeting  the  annual  requirement  to 
exercise  the  Vogtie  emergency  plan  as 
specified  in  Appendix  E  to  10  CFR  50, 
and  therefore,  GPC  requested  a 
schedular  exemption. 

The  previous  emergency  preparedness 
exercise  at  Vogtie  was  successfully 
conducted  on  August  4, 1993,  and  no 
violations,  deviations  or  exercise 
weaknesses  were  identified.  Oflisite 
participation  was  limited  to  receiving 
Emergency  Notificati<m  messages.  A 
joint  plume  and  ingestion  exposure 
pathway  exercise  involving  the  States  of 
Georgia  and  South  Carolina  and  the  four 


local  governmental  agencies  was 
conducted  on  May  19, 1992. 

The  licensee  had  scheduled,  planned 
and  coordinated  the  1994  exercise  with 
participating  Federal,  State,  and  local 
agencies  for  mid-July.  The  scope  and 
objectives,  and  the  final  scenario 
documentation  for  the  July  1994 
exercise  were  submitted  to  the  NRC  on 
April  14, 1994,  and  May  17, 1994, 
respectively,  which  is  within  the  time 
frames  established  for  their  submittal  in 
support  of  a  July  1994  exercise. 

The  schedule  for  future  exercise  will 
not  be  affected  by  this  exemption.  GPC 
has  stated  it  will  conduct  the  previously 
scheduled  1995  exercise  the  week  of 
July  19, 1995,  as  planned.  The  Hcensee 
states  that  concurrence  for  the  proposed 
date  of  January  11, 1995.  has  been 
received  frtjm  FEMA,  NRC  Region  II, 
and  the  affected  State  and  local 
agencies.  FEMA  confirmed  its  support 
for  the  revised  exercise  date  on 
September  1, 1994. 

Based  upon  a  review  of  the  licensee's 
request  for  an  exemption  from  the 
requirement  to  conduct  an  exercise  of 
the  Vogtie  emergency  plan  in  1994,  the 
NRC  staff  finds  that  the  underlying 
purpose  of  the  regulation  will  not  be 
adversely  affected  by  the  resdieduling 
of  the  July  27, 1994.  exercise  to  January 
11, 1995.  The  effective  response 
capability  demonstrated  by  the  licensee 
during  the  1993  emergency 
preparedness  exercise,  the  activities  in 
preparation  for  the  1994  exercise, 
including  a  t^le  top  exercise  with  the 
States  and  counties  and  the  readiness  of 
the  licensee's  emergency  preparedness 
program  as  reflected  in  its  SALP  rating 
and  the  most  recent  inspection  report, 
provide  assurance  that  the  resources 
and  personnel  necessary  for  proper 
emergency  response  are  in  place  to 
respond  to  a  nuclear  emergency  at  the 
Vogtie  site.  Thus,  an  exercise  in  1994  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule,  and  the  requested 
exemption  frt>m  the  requirement  in  10 
CFR  Part  50,  Appendix  E,  Section  IV.F. 
to  defer  the  performance  of  an  exercise 
of  the  Vogtie  emergency  plan  until 
January  11, 1995,  will  not  adversely 
affect  the  overall  state  of  emergency 
preparedness  at  the  Vogtie  site. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  Georgia  Emergency 
management  Agency  (GEMA)  was 
required  to  res{>ond  to  a  federally- 
declared  flood  disaster  in  South  Georgia 
at  the  time  of  the  scheduled  annual 
emergency  exercise. 


Environmental  Impacts  of  the  Proposfd 

Action 

The  NRC  staff  evaluati<m  of  the 
proposed  exemption  from  10  CFR  50, 
Appendix  E,  Section  FV.  F.2,  indicates 
that  the  granting  of  the  proposed  • 
exemption  will  not  involve  any 
measurable  environmental  impacts 
since  the  exemption  deals  with  the 
exercise  of  the  licensee's  emergency 
plan.  Plant  configuration  and  operations 
are  not  changed.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  action  would  be  to 
deny  the  request.  Such  action  would  not 
enhance  the  protection  of  the 
environment  and  would  result  in 
diversion  of  plant  resources  from 
addressing  important  health  and  safety 
issues. 

Alternative  Use  of  Resources 

This  exemption  from  the  scheduled 
exercise  on  July  27. 1994,  does  not 
reduce  the  use  of  resources  since  the 
schedule  for  future  exercises  will  not  be 
affected  by  this  exemption.  The  licensee 
has  stated  it  will  conduct  the  pre\'iously 
scheduled  1995  exercise  the  week  of 
July  19, 1995,  as  plarmed.  Thus,  the 
requested  exemption  wrould  provide 
only  temporary  relief  frt)m  the 
requirement  to  conduct  an  annua! 
exercise. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  vrith  the 
Georgia  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  exemption,  see  the  licensee  s 
letter  dated  July  21, 1994,  which  is 
available  for  public  inspection  at  the 
CommissicMi's  Public  Document  Room. 
The  Gelman  Building,  2120  L  Street. 
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NW.,  Washington.  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Burke  County  Library,  412  Fourth 
Street,  Waynesboro,  Georgia  30830. 

Dated  at  Rockville.  this  13th  day  of  October 
1994. 

Herbert  N.  Berkow, 

Director,  Project  Directorate  11-3,  Division  of 
Reactor  Projects — I/D,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  94-25855  Filed  10-18-94;  8:45  am) 
BILUNQ  CODE  7S«0-01-M 


LLW  Performance  Assessment 
Workshop 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  Workshop. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
conduct  a  Low-Level  Radioactive  Waste 
(LLW)  Performance  Assessment 
Workshop  to  provide  opportunity  to 
comment  on  and  discuss  NRC's  Draft 
Branch  Technical  Position  (BTP)  on 
Performance  Assessment  for  LLW 
Disposal  Facilities  and  Development  of 
NRC's  Test  Case  Simulations.  The 
workshop  is  jointly  sponsored  by  NRC's 
Division  of  Waste  Management  and 
Office  of  State  Programs  in  cooperation 
with  the  Host  State  Technical 
Coordinating  Committee  and  the  E-5 
Committee  of  the  Conference  of 
Radiation  Control  Program  Directors, 
Inc.  Participants  include  State 
regulators,  State  authorities  and 
developers,  the  Environmental 
Protection  Agency  and  the  U.S. 
Department  of  Energy.  Members  of  the 
public  attending  will  have  opportimity 
to  offer  comments  and  participate  in 
discussions. 

DATES:  The  workshop  will  take  place 
from  8:00  a.m.,  Wednesday,  November 
16, 1994,  and  conclude  at  4:30  p.m.  on 
Thursday,  November  17, 1994. 
LOCATION:  The  workshop  will  be  held  at 
NRC's  Auditorium,  Two  White  Fhnt 
North,  11545  Rockville  Pike,  MD  20852. 
Parking  is  limited.  The  White  Flint 
Metro  stop  is  within  one  block. 
CONTACT:  For  further  information, 
contact  Dr.  Stephen  N.  Salomon,  Office 
of  State  Programs,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  Telephone  (301)  504-2368; 
FAX  (301)  504-3502;  or  INTERNET: 
SNSNRC.GOV. 

SUPPLEMENTARY  INFORMATION:  The  NRC 
Staff  published  in  January  1994  a  draft 
BTP  on  Performance  Assessment  for 
LLW  Disposal  Facilities  and  copies  were 
distributed  for  review  by  Agreement 
States.  The  BTP  was  based  on  the  U.S. 


59.  No.  201  /  Wednesday.  October  19,  1994  /  Notices 


Q  de  of  Federal  Regulations,  Title  10, 
CMapter  1.  Part  61  "Licensing 
RKuirement  for  Land  Disposal  of 
l^dioactive  Waste,"  (Part  61)  that 
specifies  license  requirements  and 
performance  objectives  for  LLW 
disposal  facilities.  The  guidance 
onective  of  the  BTP  is  to  provide 
lidense  applicants,  licensees.  States  and 
coinpacts,  and  the  NRC  staff  with  an 
leptable  strategy  and  methodology  for 
-forming  the  technical  analysis 
[uired  to  demonstrate  compliance,  in 
post-closure  time  frame,  with  the 
performance  objective  in  Part  61, 
governing  radiological  protection  of  the 
pi  )lic  health  and  safety  and  the 
en  'ironment.  Participants  in  this 
w(  rkshop  will  discuss  regulatory  and 
te<  hnical  issues  in  the  draft  BTP  and  the 
de  /elopment  of  NRC's  test  case 
sii  lulations  Also,  State  regulatory  and 
technical  issues  will  be  discussed.  To 
achieve  a  more  successful  workshop, 
participants  are  encouraged  to  read  the 
*  before  attending  the  workshop, 
lies  can  be  obtained  fi-om  Dr. 
lomon. 

'he  proposed  agenda  identifies  the 
owing  discussion  topics  for  the 
m<  rning  of  November  16:  The  Purposes 
an  i  Goals  of  the  LLW  PA  Workshop, 
0\  erview  of  the  BTP,  Overview  of  PA 
M(  deling  Technical  Issues  and 
Re  :ommended  Analytical  Approaches, 
Oi  en  Discussion  of  Iterative  PA  Process, 
O^  erview  of  PA  Modeling  Technical 
Issues  and  Recommended  Analytical 
Approaches,  Open  Discussion  of 
Technical  Issues,  and  Environmental 
Protection  Agency  draft  LLW  Standard, 
40  CFR 193.  In  the  afternoon,  there  will 
be  sessions  on  Overview  of  Comments 
on  Preliminary  draft  of  BTP  and 
Re  dsions.  Discussions  of  Regulatory 
an  I  Technical  Issues  in  LLW  PA 
IT  eatment  of  Engineered  Barriers;  Role 
of  Bite-Scenarios,  Conceptual  Models, 
and  Data  Needs;  Uncertainty/ Sensitivity 
in  Regulatory  Decision  Making; 
Til  neframe  for  PA  Analysis;  and  Role  of 
Pel  formance  Assessment  in 
Demonstrating  Compliance].  The 
afternoon  shows  Panel  Discussions  of 
Regulatory  and  Technical  Issues  in  "LLW 
PA 

On  November  17  in  the  morning, 
sessions  include  the  NLLWMP  technical 
assistance  and  computer  modeling 
capability.  Overview  of  NRC  Staff 
LLWPA  Modeling  Efforts  (Description  of 
Teit  Case  and  Integrated  Systems 
Mqdel,  Hardware/Software 
Requirements  for  LLWPA ,  Documenting 
Reiults,  Test  Case  Results  and 
Discussions  of  Important  Conclusions, 
an^  Lessons  Learned  from  Test  case), 
PA  Methodology  Status  Update,  Panel 
diapussion  with  State  regulators  and 


develops  (Infiltration,  Engineered 
Barriers,  Source  Term,  Ground  Water 
Transport  and  Dosimetry],  and  DOE 
approach  to  LLW  PA  Modeling. 

"The  afternoon  includes  Breakout 
sessions  on  Key  Technical  Issues  in 
Implementing  the  BTP  [Infiltration, 
Source  Term,  Offsite  transport  and  dose, 
and  Aspects  of  computer  modeling],  and 
Reports  of  Breakout  chairs  on  issues  and 
approaches  discussed.  The  Workshop 
will  end  with  a  Wrap  Up,  Conclusions 
and  Summary  session. 

The  workshop  is  a  public  meeting  and 
members  of  the  public  attending  will 
have  opportunity  to  offer  comments  and 
participate  in  discussions.  A  transcript 
of  the  workshop  will  be  available  for 
inspection  and  copying  for  a  fee,  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  N.W.  (Lower  Level),  Washington, 
D.C.  20555. 

Dated  at  Rockville,  Maryland  this  12th  day 
of  October.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Bangart, 
Director,  Office  of  State  Programs. 
[FR  Doc.  94-25854  Filed  10-18-94:  8:45  am) 

BILUNG  CODE  75»»-01-P-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
November  2, 1994,  Room  T-2E13, 11545 
Rockville  Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenaa  for  the  subject  meeting 
shall  be  as  follows:  Wednesday. 
November  2, 1994-2:00  p.m.  until  the 
conclusion  of  business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
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Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person,  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  October  13, 1994. 
Medhat  El-Zeftawy, 
Acting  Chief,  Nuclear  Reactors  Branch. 
(FR  Doc.  94-25853  Filed  10-18-94;  8:45  am) 
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[Docket  No.  50-302] 

In  tt>e  Matter  of:  Florida  Power 
Corporation  Crystal  River  Nuclear 
Generating  Plant  Unit  3;  Exemption 

I 

Florida  Power  Corporation  (the 
licensee)  is  the  holder  of  FaciUty 
Operating  License  No.  DPR-72,  which 
authorizes  operation  of  the  Crystal  River 
Nuclear  Generating  Plant  Unit  3.  The 
license  provides,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  is  of  a  pressurized  water 
reactor  type  and  is  located  in  Citrus 
County.  Florida. 

n 

Title  10  Code  of  Federal  Regulations 
Part  50  (10  CFR  Part  50),  Appendix  A, 
"General  Design  Criteria  for  Nuclear 
Power  Plants,"  Criterion  3,  "Fire 
protection,"  specifies  that  "Structures, 
systems,  and  components  important  to 
safety  shall  be  designed  and  located  to 
minimize,  consistent  with  other  safety 
requirements,  the  probability  and  effect 
of  fires  and  explosions." 

10  CFR  Part  50.  Appendix  R.  sets 
forth  fire  protection  features  required  to 
satisfy  general  design  Criterion  3  of  the 


Commission's  regulations.  Pursuant  to 
10  CFR  Part  50.  Appendix  R,  Section  ffl. 
O.  "Oil  collection  system  for  reactor 
coolant  pump,"  the  reactor  coolant 
pump  (RCP)  shall  be  equipped  with  an 
oil  collection  system  which  "•  •  * 
shall  be  capable  of  collecting  lube  oil 
from  all  potential  pressurized  and 
unpressurized  leakage  sites  in  the 
reactor  coolant  pimip  lube  oil  systems." 

The  licensee  proposed  to  replace  the 
existing  RCP  motors  with  a  new  motor 
and  implement  a  re-designed  RCP  lube 
oil  system.  As  a  result  of  physical 
interferences  and  other  design 
difficulties,  four  specific  sites  in  the 
RCP  motor  lube  oil  system  could  not 
accommodate  an  oil  collection  systems 
for  collecting  potential  oil  leakage.  The 
four  potential  leakage  sites  are:  die  anti- 
reverse  device  (ARD)  vents,  upper  oil 
supply  lines  from  the  lift  pump  to  the 
ARD,  lower  motor  leak  detection  system 
piping,  and  lower  guide  bearing 
thermocouple  wells. 

An  exemption  from  10  CFR  Part  50, 
Appendix  R,  Section  III.  O,  is  required 
to  permit  the  four  specific  sites  in  the 
RCP  lube  oil  systems  not  to  be  equipped 
with  an  oil  collection  system,  and  thus, 
exclude  them  from  leakage  protection. 

By  letter  dated  June  7,  1993,  as 
supplemented  March  28, 1994,  the 
licensee  submitted  its  exemption 
request  for  this  purpose. 

UI 

Pursuant  to  10  CFR  50.12.  the 
Commission  may,  upon  appUcation  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are.consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "AppUcation  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
piirpose  of  the  rule  •  *  •". 

The  underlying  purpose  of  10  CFR  50, 
Appendix  R,  Section  ni.  O,  is  to 
establish  an  oil  collection  system  such 
that  lube  oil  leakage  from  potential 
pressurized  and  impressurized  leakage 
sites  in  the  RCP  lube  oil  systems  will 
not  lead  to  fire  during  normal  or  design 
basis  accident  conditions  and  that  there 
is  reasonable  assurance  that  the  system 
will  withstand  the  Safe  Shutdown 
Earthquake  (SSE). 

The  licensee's  proposed  RCP  motor 
lube  oil  system  could  not  accommodate 
an  oil  collection  system  for  collecting 


potential  oil  leakage  from  four  specific 
sites.  The  staff  evaluation  of  these  sites 
is  as  follows. 

The  RCP  motor  lube  oil  system,  with 
its  pumps  and  associated  piping,  supply 
oil  to  several  parts  of  the  RCT.  "Hie 
existing  RCP  lube  oil  system  includes  a 
high  pressure  and  an  induced  flow 
system.  The  high  pressure  system 
consists  of  two  independent  pumps,  and 
associated  piping,  and  supplies  oil, 
among  other  components,  to  the  ARD. 
The  induced  flow  system  is  driven  by 
the  rotation  of  the  RCP  motor  and 
provides  lube  oil  to  the  thrust  bearings, 
guide  bearings,  and  to  the  ARD. 

In  the  new  design,  the  ARD  vents 
located  at  the  top  of  each  RCP  motor 
would  be  equipped  with  demisters. 
According  to  the  equipment  vendor,  the 
ARD  vent  lines  only  contain  oil  mist  or 
foam  during  startup,  shutdown,  and 
normal  operation.  The  demisters  are 
equipped  with  a  filter  to  prevent  lube 
oil  mist  from  escaping  to  the 
atmosphere.  Two  upper  lube  oil  supply 
lines  provide  oil  to  the  ARD  from  the 
low  pressure  lube  oil  system  lift  pump 
during  startup  and  shutdown  of  the  RCP 
motor.  During  normal  operation,  oil  is 
provided  to  the  ARD  by  the  induced 
flow  system. 

The  ARD  vents  are  not  part  of  a 
pressurized  system.  Therefore,  spray 
shield  protection  for  mechanical 
connections  is  not  provided.  If  leakage 
were  to  occur  during  normal  plant 
operations  from  the  ARD  demisters  or 
from  the  mechanical  connections,  the 
oil  would  nm  down  the  side  of  the 
torque  drum  and  bearing  housing,  be 
collected  by  a  one-inch  lip  on  the 
bottom  of  the  upper  RCP  motor  bearing 
housing,  and  then  be  channeled  to  the 
oil  collection  drain  pan  for  the  upper 
lube  oil  cooler.  The  two  upper  lube  oil 
supply  lines  are  part  of  a  pressurized 
system  and,  therefore,  lube  oil  spray 
from  a  leak  at  a  mechanical  connection 
may  not  be  fully  captuxed  by  this  lip 
and  could  potentially  run  down  the  RCP 
motor  onto  hot  Reactor  Coolant  System 
(RCS)  surfaces. 

The  lower  RCP  motor  leak  detection 
system  provides  detection  of  water 
leakage  from  the  RCP  motor  heat 
exchanger.  Consequently,  this  system 
normally  contains  cooling  water. 
However,  oil  may  enter  into  the  cooling 
water  either  from  overfilling  the  lube  oil 
reservoir  or  from  leakage  at  the  lower 
RCP  motor  bearing.  The  mixture  of 
water/oil  could  potentially  leak  at  the 
threaded  connections  of  the  leak 
detection  system  piping  and  nm  off 
onto  hot  RCS  surfaces.  It  is  not  expected 
that  this  oil/water  mixture  would 
represent  a  fire  hazard  under  these 
conditions.  These  lines  are  not  part  oi 


a  pressurized  system  and  are  aot 
provided  spray  protectioa  fer  this 

potential  leakage  site. 

The  loMwr  guide  bearing  and  oil 
temperature  tbermocoup^s  are  located 
near  the  lower  RCP  motor  bearing 
housing.  Each  of  these  instrumenls  has 
two  threaded  connections.  One  of  these 
connections  is  at  the  RCP  motor  lower 
bearing  oil  reservoir  and  the  other  is  at 
the  outer  end  of  the  thermocouple  pipe 
where  the  thermocouple  is  inserted  into 
the  pipe.  These  thennocouple 
connections  are  located  in  a  non- 
pressurized  portion  of  the  lube  oil 
system  and  are  not  provided  with  spray 
shields.  The  ixmermost  connections  are 
located  directly  over  the  RCP  motor 
lower  oil  drain  pan  and  it  is  expected 
that  leakage  from  these  connections 
would  be  captured  by  the  lower  drain 
pan. 

The  new  oil  lubricating  system  would 
contain  approximately  200  gallons  of  oil 
and  would  eliminate  one  of  the  two  lift 
pumps  and  its  components,  which 
should  result  in  a  decrease  in  the 
number  of  potential  leakage  sites.  Of  the 
four  potential  leakage  sites.  ARD  vents 
<'md  lower  RCP  motor  leak  detection 
system  piping  do  not  contain  oil  under 
routine  operating  conditions.  The  upper 
oil  supply  lines  from  the  lift  pump  to 
the  ARD  are  pressurized  only  during  a 
brief  period  of  niotor  startups  and 
shutdowns.  The  lower  guide  bearing 
thermocouple  wells  are  passive  in 
nature.  If  leakage  were  to  occur  during 
normal  plant  operations,  the  oil  would 
channel  to  the  drain  pan.  Any  lobe  oil 
leak  which  may  not  have  been  fully 
captured  could  potentially  run  down 
the  RCP  motor  onto  hot  Reactor  Coolant 
System  sur&ces.  However,  the 
flammability  characteristics  of  the  oil, 
flashpoint  of  452°F,  and  an  auto  ignition 
temperature  of  SOO^F-ZOCF,  that  would 
be  used  in  the  lube  oil  system,  reduce 
the  likelihood  that  the  oil  will  readily 
ignite  upon  coming  in  contact  with  hot 
RC5  piping  surfaces.  Additionally,  if  the 
oil  leak  became  ignited,  the  fire  would 
be  localized  in  the  area  of  the  leakage 
and  detected  by  the  thermal  fire 
detectors. 

Fire  protection  features  for  the  RCP 
motors  include  three  temperature  heat 
detectors  %«th  igCF  setpoints  located 
over  each  RCP.  Any  localized  fire  in  the 
area  would  result  in  an  alarm  function 
in  both  the  reactor  building  and 
annunciate  in  the  main  control  room. 
Additional  indications  of  potential  RCP 
fire  are  provided  by  control  room  alarms 
on  low  level  oil,  low  oil  pressure  or  high 
vibrations.  It  is  expected  that  the  control 
room  operators  wcnild  evaluate  these 
alarms  associated  with  the  RCP  and  its 
lube  oil  system  and  initiate  fire  brigade 


et  try  into  the  reactor  building  to 
in|restigate  and  fight  the  fire.  The  reactor 
bi4ilding  is  equipped  with  an  internal 
fii^fighting  standpipe  hose  station 
system  and  fire  extinguishers  are 
ap  propriateiy  distributed  throughout  the 
sti  ucture.  RCP  fireSghting  would  be 
ac  :omplished  by  using  either  portable 
fiie  extinguishers  or  water  £rom  a  hose 
stgeam  or  a  combination  of  both.  Access 
tolthe  four  RCPs  for  firefighting  can  be 
aqx)mplished  by  making  entry  into  the 
"D'"  rings. 

The  existing  Crystal  River  Unit  3  RCP 
m  (tor  lube  oil  system  in  a  nonseismic 
sy  Item.  The  new  RCP  lube  oil  system 
an  d  lube  oil  collection  systems  would 
be  seismically  qualified  to  withstand  an 
SS  E.  Therefore,  if  an  SSE  were  to  occur, 
tbi !  system  is  not  expected  to  fail. 

3ased  oa  the  design  features  of  the 
ne  IV  RCP  motors  and  associated  lube  oil 
CO  lection  systems,  there  is  reasonable 
as  urance  that  the  RCP  lube  oil  system 
wi  11  not  lead  to  fire  during  normal  and 
de  sign  basis  accident  conditions  or 
pr  ;sent  a  major  fire  hazard  during  a 
se  smic  event  In  addition,  based  on  the 
present  level  of  fire  protection  provided 
fo»  the  RCPs  and  the  fact  that  the  plant 
ha  s  a  trained  fire  brigade,  if  a  fire  were 
to  occur  in  the  area  of  RCP  lube  oil 
sy  item  ARO  vents,  upper  oil  supply 
lit  es  from  the  lift  pump  to  the  ARD, 
lo  ver  motor  leak  detection  system 
pi  )ing.  and  lower  guide  bearing 
th  (rmocouple  wells,  there  is  reasonable 
as:  ;urance  diat  the  fire  condition  will  be 
de  ected  and  mitigated. 

rv 

^or  the  foregoing  reasons,  the  NRC 
sU  ff  has  concluded  that  the  licensee's 
pr  >posed  implementation  of  the  RCP 
lu  >e  oil  system  with  the  four  potential 
le;  kage  sites  (the  ARD  vents,  upper  oil 
su  }ply  lines  from  the  lift  pump  to  the 
Al  I),  lower  motor  leak  detection  system 
pi  ting,  and  lower  guide  bearing 
th  irmocouple  wells  not  equipped  with 
an  oil  collection  system)  will  not 
pr  >sent  an  undue  risk  to  public  health 
an  d  safety  and  is  consistent  with  the 
CO  nmon  defense  and  security.  The  NRC 
st<  ff  has  determined  that  there  are 
sp  icial  circumstances  present,  as 
sp  ?cified  in  10  CFR  5G.12(a){2),  such 
th jt  application  of  10  CFR  Part  50, 
Appendix  R.  Section  UL  0,  as  it  relates 
to  :he  oil  collection  at  four  specific  sites 
in  the  RCP,  is  not  necessary  in  order  to 
ac  lieve  the  underlying  purpose  of  this 
re]  ulation. 

Accordingly,  the  Commission  has 
de  ermined  that,  pursuant  to  10  CFR 
50  12(a),  an  exemption  is  authorized  by 
la^.  will  not  endanger  life  or  property 
or  tommon  defense  and  security,  and  is 
ot  lerwise  in  the  public  interest. 


Therefore,  the  Commission  hereby 
grants  Florida  Power  Corporation  an 
exemption  from  those  requirements  of 
10  CFR  Part  50.  Appendix  R.  Section  HI. 
0,  relating  to  oil  coUection  in  the  RCP. 
This  exemption  is  apphcable  tmly  to  the 
four  potential  leakage  sites  in  the  RCP 
lube  oil  system:  the  ARD  vents,  upper 
oil- supply  lines  fit>m  the  lift  pump  to 
the  ARD,  lower  motor  leak  detection 
system  piping,  and  lower  guide  bearing 
thermocouple  wells. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (59  FR  48336J. 

Dated  at  Rockviite,  MaT>-land.  this  7th  dav 
ofOctoberl994.  ^ 

For  the  Nuclear  Regulatory  Commission 

Steven  A.  Varga, 

Director.  Division  of  Reactor  Projtfcta — III. 

Office  of  Nuclear  Reactor  Regulation . 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Federal  Acquisition  Regulation  (FAR) 
Rewrite 

AGENCY:  Office  of  Federal  Procurement 

Policy.  Office  of  Management  and 

Budget. 

ACTION:  Request  for  comments. 

summary:  On  May  24, 1994.  the  Board 
of  Directors  for  the  FAR  Rewrite  Project 
published  a  set  of  core  guiding 
principles  in  the  Federal  Register. 
Comments  from  that-notice  have  been 
reviewed  and  changes  made  to  the 
principles.  In  the  course  of  making  these 
changes  the  Board  added  another 
principle  to  make  it  clear  that  if  a  policy 
or  procedure  is  not  addressed  in  the 
FAR.  members  of  the  Government 
acquisition  team  should  not  assume  it  is 
prohibited.  Although  the  entire 
statement  is  being  republished  for 
comment,  the  Board  is  particularly 
interested  in  comments  from  the  public; 
on  the  new  principle. 
DATES:  Written  comments  must  be 
received  in  the  Office  of  Federal 
Procurement  Policy  within  30  days  after 
publication  of  this  notice. 
AODAESSES:  Susan  E.  Alesi.  Office  of 
Federal  Procurement  Policy.  725  17th 
Street.  NW.  Washington.  DC,  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Alesi,  Office  of  Federal 
Procurement  Policy,  at  202-295-6803. 
StiPPLEMGNTARV  NtFORMATKM:  On 
September  7. 1993.  the  Vice  President 
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released  the  report  of  the  National 
Performance  Review  which,  among 
other  things,  required  the 
Administration  to  simplify  tiie 
procurement  process  by  rewriting  the 
FAR,  shifting  from  rigid  rules  to  guiding 
principles.  As  a  first  step,  the  Board 
drafted  a  set  of  core  guiding  principles 
intended  to  define  and  guide  the 
Government's  general  vision  for  the 
Federal  acquisition  process. 

The  Boarid  requested  comments  on  the 
set  of  core  guiding  principles  and  the 
accompanying  discussion  through  a 
notice  issued  in  the  Federal  Register 
published  on  May  24, 1994.  As  a  result 
of  that  notice  the  Board  received 
approximately  50  comments  from  19 
different  commentors.  The  comments 
ranged  from  general  structural  to 
specific  substantive  changes.  Some 
editing  was  done  and  the  Board  added 
a  new  principle  to  the  statement. 

Some  of  the  more  significant  changes 
included:  the  document  was  retitled  as 
"Statement  of  Guiding  Principles  For 
The  Federal  Acquisition  System";  the 
success  paragraph  was  eliminated;  the 
lead-in  to  the  goals  paragraph  was 
changed;  the  term  "customer"  was 
clarified;  the  phrase  "each  level  of  the 
process"  was  changed  to  "throughout 
the  process";  the  phrase  "using 
commercial  products  and  services  in 
preference  to  unique  specification"  was 
replaced  with  "maximizing  the  use  of 
commercial  products  and  services  to 
meet  Government  requirements";  and 
the  term  "vendor"  was  replaced  with 
"contractor." 

In  addition  to  these  changes  the  Board 
is  considering  another  concept  under 
the  role  of  the  acquisition  team.  The 
intent  of  the  Board  is  to  make  it  clear 
that  if  a  policy  is  not  specifically 
addressed  in  the  FAR,  members  of  the 
Government  acquisition  team  should 
not  assume  that  it  is  prohibited.  This 
concept  was  added  to  encourage 
members  of  the  team  to  innovate  in  the 
course  of  their  procurements. 

Statement  of  Guiding  Principles  for  the 
Federal  Acquisition  System 

The  VISION  for  the  Federal 
Acquisition  System  is  to  deliver  on  a 
timely  basis  the  best  value  product  or 
service  to  the  customer,  while 
maintaining  the  public's  trust  and 
fulfilling  public  policy  objectives. 
Participants  in  the  acquisition  process 
should  work  together  as  a  team  and 
should  be  empowered  to  make  decisions 
within  their  area  of  responsibility. 
The  Federal  Acquisition  System  will: 
*  Satisfy  the  customer  in  terms  of  cost, 
quality,  and  timeliness  of  the  delivered 
product  or  service,  by.  for  example. 


* 'Maximizing  the  use  of  commercial 
products  and  services, 

••Using  contractors  with  a  track 
record  of  successful  past  performance  or 
who  demonstrate  a  current  superior 
ability  to  perform,  and 

•  "Promoting  competition; 

•Minimize  administrative  operating 
costs; 

•Conduct  business  with  integrity, 
fairness,  and  openness;  and 

•Fulfill  public  policy  objectives. 

The  acquisition  team  consists  of  all 
participants  in  Government  acquisition 
including  not  only  representatives  of  the 
technical,  supply  and  procurement 
communities  but  also  the  customers 
they  serve,  and  the  contractors  who 
provide  the  products  and  services. 

The  role  of  each  member  of  the 
Acquisition  Team  is  to  exercise  personal 
initiative  and  sound  business  judgment 
in  providing  the  best  value  product  or 
service  to  meet  the  customer's  needs.  In 
exercising  initiative,  members  of  the 
Govenmient  acquisition  team  may 
assume  that  if  a  specific  policy  or 
procedure  is  not  prohibited  by  the  FAR, 
law  (statute  or  case  law),  Executive 
Order  or  other  regulation,  that  the 
policy  or  procedure  is  a  permissible 
exercise  of  authority. 

Discussion  on  the  Statement  of  Guiding 
Principles  for  the  Federal  Acquisition 
System 

Introduction 

The  Statement  of  Acquisition  Guiding 
Principles  for  the  Federal  Acquisition 
System  (System)  represents  a  concise 
statement  designed  to  be  user-friendly 
for  all  participants  in  Government 
acquisition.  "The  following  discussion  of 
the  principles  is  provided  in  order  to 
illimiinate  the  meaning  of  the  terms  and 
phrases  used.  The  framework  for  the 
System  includes  the  Guiding  Principles 
for  the  System  and  the  supporting 
pohcies  and  procedures  provided  in  the 
Federal  Acquisition  Regulation  (FAR). 

Discussion 

Vision 

All  participants  in  the  System  are 
responsible  for  making  acquisition 
decisions  that  deliver  the  best  value 
product  or  service  to  the  customer.  Best 
value  must  be  viewed  from  a  broad 
perspective  and  is  achieved  by 
balancing  the  many  competing  interests 
in  the  System.  The  result  is  a  system 
which  works  better  and  costs  less. 


Performance  Standards  for  the  Federal 
Acquisition  System 

•  Satisfy  the  Customer  in  Terms  of  Cost, 
Quality,  and  Timeliness  of  the  Delivered 
Product  or  Service 

The  principal  customers  for  the 
product  or  service  provided  by  the 
System  are  the  users  and  line  managers, 
acting  on  behalf  of  the  American 
taxpayer. 

The  System  must  be  responsive  and 
adaptive  to  customer  needs,  concerns, 
and  feedback.  Implementation  of 
acquisition  policies  and  procedures,  as 
well  as  consideration  of  timeliness, 
quality,  and  cost  throughout  the 
process,  must  take  into  account  the 
perspective  of  the  user  of  the  product  or 
service. 

When  selecting.contractors  to  provide 
products  or  perform  services,  the 
government  will  use  contractors  who 
have  a  track  record  of  successful  past 
performance  or  who  demonstrate  a 
current  superior  ability  to  perform. 

The  government  must  not  hesitate  to 
communicate  with  the  commercial 
sector  as  early  as  possible  in  the 
acquisition  cycle  to  help  the 
government  determine  the  capabilities 
available  in  the  commercial 
marketplace.  The  government  will 
maximize  its  use  of  commercial 
products  and  services  in  meeting 
Government  requirements. 

It  is  the  policy  of  the  System  to 
promote  competition  in  the  acquisition 
process. 

The  System  must  perform  in  a  timely, 
high  quality,  and  cost-effective  manner. 

All  members  of  the  Team  €ue  required 
to  employ  planning  as  an  integral  part 
of  the  overall  process  of  acquiring 
products  or  services.  Although  advance 
planning  is  required,  each  member  of 
the  Team  must  be  flexible  in  order  to 
accommodate  changing  or  unforeseen 
mission  needs.  Planning  is  a  tool  for  the 
accomplishment  of  tasks,  and 
application  of  its  discipline  should  be 
commensurate  with  the  size  and  nature 
of  a  given  task. 

•  Minimize  Administrative  Operating 
Costs 

In  order  to  ensure  that  maximum 
efficiency  is  obtained,  rules,  regulations, 
and  policies  should  be  promulgated 
only  when  their  benefits  clearly  exceed 
the  costs  of  their  development, 
implementation,  administration,  and 
enforcement.  This  applies  to  internal 
administrative  processes,  including 
reviews,  and  to  rules  and  procedures 
applied  to  the  contractor  community. 

The  System  must  provide  uniformity 
where  it  contributes  to  efficiency  or 
where  fairness  or  predictability  is 
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estential.  The  System  should  also, 
however,  encourage  innovatioii.  and 
local  adaptation  where  unilbnnity  is  not 
essential. 

•  Conduct  Business  With  Int^rity. 
Fairness,  and  Openness 

An  essential  oonsideTation  in  every 
aspect  of  the  System  is  wMintainii^  the 
public's  trust.  Not  ooly  must  the  System 
have  integrity,  but  the  actions  of  each 
member  of  the  Team  must  reflect  that 
integrity.  The  foundation  of  integrity 
mthin  the  System  is  a  competent, 
experienced,  and  well-trained, 
professicmal  workforca  Accordingly, 
each  member  of  the  Team  is  responsible 
and  accountable  for  the  wise  use  of 
public  resoiuoes  as  well  as  acting  in  a 
manner  which  maintains  the  public's 
trust.  Fairness  and  openness  require 
open  communication  among  team 
members,  internal  and  external 
customers,  and  the  public. 

To  achieve  efficient  operations,  the 
System  must  shift  its  focus  from  "risk 
avoidance"  to  one  of  "risk 
management."  The  cost  to  the  taxpayer 
of  attempting  to  eliminate  all  risk  is 
prohibitive,  llie  Executive  Branch  will 
accept  and  manage  the  risk  associated 
with  empowering  local  procurement 
ofncials  to  take  independent  action 
based  on  their  professional  judgment. 

•  Fulfill  Public  Policy  Objectives 

The  System  must  support  the 
attainment  of  pubUc  policy  goals 
adopted  by  the  Congress  and  the 
President.  In  attaining  these  goals,  and 
in  itf  overall  operations,  the  process 
shall  ensure  the  efTident  use  of  public 
resources. 

Acquisition  Team 

The  purpose  of  defining  the  Federal 
Acquisition  Team  (Team)  in  the 
Acquisition  Guiding  Principles  is  to 
ensure  that  participants  in  the  System 
are  identified — ^beginning  with  the 
customer  and  ending  with  the 
contractor  of  the  product  or  service.  By 
identifying  the  team  members  in  this 
manner,  teamwork,  unity  of  purpose 
and  open  communication  among  the 
members  of  the  Team  in  sharing  the 
vision  and  achieving  the  goal  of  the 
System  are  encouraged.  Individual  team 
members  wrill  participate  in  the 
acquisition  process  at  the  appropriate 
time. 

Role  of  the  Acquisition  Team 

Members  of  the  Government 
Acquisition  Team  must  be  empowered 
to  make  acquisition  decisions  within 
their  areas  of  responsibility,  including 
selection,  negotiation,  and 
administration  of  contracts  consistent 


widi  the  Guiding  Principles.  In 
oscular,  the  Contracting  Officer  must 
hskre  the  authority,  to  the  maximum 
ej^ent  practicable  and  consistent  with 
laW,  to  detennine  the  application  of 
rules,  T^uktions,  and  policies,  to  a 
specific  contract. 

The  authority  to  make  decisions  and 
the  accountability  for  the  dedsioos 
m^de  will  be  delegated  to  the  lowest 
lefel  within  the  System,  consistent  with 
law. 

t'he  Team  mxist  be  prepared  to 
perform  the  functions  and  duties 
assigned.  The  government  is  committed 
to  provide  training,  professional 
development,  and  other  resources 
necessary  for  maintaining  and 
inproving  the  knowledge,  skills,  and 
ab  lities  for  all  Government  participants 
on  the  Team,  both  with  regard  to  their 
pa  -ticular  area  of  responsibility  within 
thi  I  System,  and  their  respective  role  as 
a  t  »am  member.  Hie  contractor 
CO  nmunity  is  encouraged  to  do 
lik  iwise. 

"he  System  will  foster  cooperative 
re  itionships  between  the  government 
anp  its  contractors  consistent  with  its 
overriding  responsibility  to  the 
ta^fcpayers. 

The  FAR  outhnes  procurement 
policies  and  procedures  that  are  used  by 
mi  mbers  of  the  acquisition  team.  If  a 
pa  icy  or  procedure  is  not  specifically 
ad  iressed  in  the  FAR,  Government 
m(  mbers  of  the  Team  should  not 
assume  it  is  prohibited.  Rather,  absence 
of  direction  should  be  interpreted  as 
permitting  the  Team  to  innovate  and  use 
sound  business  judgment  that  is 
otlerwise  consistent  urith  law  and 
wUhin  the  limits  of  their  authority. 
Steven  KekBao.  ^ 

Ac  ministrator.  ^ 
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OfFICE  OF  THE  UNITED  STATES 
TF  ADE  REPRESENTATIVE 

[Diicket  No.  301-87}^ 

Te  nmination  of  Section  301  Action  and 
Request  for  Public  Comment: 
Canadian  Exports  of  Softwood  Lumber 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTON:  Notice. 

«MAirr:  The  United  States  Trade 
Rebresentative  (USTR)  has  determined 
to  terminate  action  taken  under  section 
301  of  the  Trade  Act  of  1974  on  certain 
en  ries  of  softwood  lumber  products 
frc  m  Canada.  The  USTR  is  taking  this 
ac  ion  in  light  of  the  completion  of 


binationel  panel  proceedings  under 
Chapter  19  of  the  U.S.-Canada  Free 
Trade  Agreement  coooenung 
countervailing  duty  (CVD) 
determioatioBs  involving  Canadian 
softwood  lumber.  During  these 
proceedings,  the  binatiooal  panel 
directed  tfa»  Department  of  Commerce  to 
determine  that  imports  of  softwood 
lumber  did  not  receive  countervailabie 
subsidies. 

As  a  result  of  the  termination  of  the 
Section  301  action,  the  Customs  Service 
will:  cease  the  extension  of  hquidation 
that  was  ordered  pursuant  to  Section 
301  on  softwood  lumber  from  Canada 
that  entered  from  October  4, 1991  to 
March  12, 1992;  de-obligate  bonds 
collected  on  those  entries  pursuant  to* 
Section  301;  and  assess  no  Section  301 
duties  on  those  entries. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street 
NW.,  Washington,  DC  20506. 
FOR  FURTHER  WFOftHATKM  CONTACT: 
David  Weiss,  Deputy  Assistant  United 
States  Trade  Representative  for  North 
American  Affairs,  (202)  395-3412;  or 
William  Kane.  Assistant  General 
Counsel,  (202)  395-6600. 
SUPPLEMENTARY  mFORMATION:  On 
December  15, 1966,  the  United  States 
and  Canada  concluded  a  Memorandum 
of  Understanding  (MOU)  under  which, 
among  other  things.  Canada  agreed  to 
impose  a  15  percent  export  charge  on 
certain  softwood  lumber  products 
exported  to  the  United  States. 

On  September  3, 1991,  Canada 
announced  that  it  would  unilaterally 
terminate  the  MOU  in  30  days.  In 
response,  on  October  4. 1991. 
Commerce  announced  that  it  would 
self-initiate  a  CVD  investigation  on 
softwood  lumber  from  Canada.  On  the 
same  date,  USTR  initiated  an 
investigation  under  section  301.  and 
determined  under  section  301(b)  that 
Canada's  acts,  policies  and  practices  in 
terminating  the  KfRDU  were 
unreasonable  and  burdened  or  restricted 
U.S.  commerce.  56  Fed.  Reg.  50738 
(October  8. 1991).  USTR  huther 
determined  that  action  was  appropriate 
pursuant  to  section  304  to  restore  and 
maintain  the  status  quo  ante  pending 
issuance  of  a  preliminary  CVD 
determination,  and,  if  warranted,  to 
impose  duties  to  offset  the  effects  of  any 
subsidies  found  in  the  investigation. 

USTR  directed  the  Customs  Service, 
infer  dia,  to:  (1)  impose  bonding 
requirements  on  certain  softwood 
lumber  from  Canada  entering  between 
October  4. 1991  and  the  date  of 
Commerce's  preliminary  CVD 
determinatioo:  (2)  Mdthhold  or  extend. 
as  appropriate,  liquidation  of  all  such 
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entries  of  softwood  lumber  until  the 
imposition  of  duties:  and  (3)  collect 
Section  301  duties  at  the  rate  specified 
in  the  MOU  or  the  rate  of  subsidy  found 
in  the  final  Commerce  CVD 
determination,  w^chever  was  lower.  U. 
USTR  later  issued  an  amended  notice  «f 
initiation  containing  certain  technical 
corrections  to  its  original  notice.  56  Fed. 
Reg.  58944  (Nov.  22, 1991). 

On  March  12, 1992,  Commerce 
published  its  preliminary  CVD 
determination.  On  May  28, 1992, 
Commerce  pubUshed  Its  final  CVD 
determination,  and  determined  an 
estimated  subsidy  rate  of  6.51  per  cent 
ad  valorem.  Both  the  domestic  industry 
and  afiiected  Canadian  parties  appealed 
the  final  determination  to  binational 
panels  established  pursuant  to  Chapter 
19  of  the  U.S.-Canada  Free  Trade 
Agreement  (FTA). 

As  a  resuh,  on  September  28, 1992. 
USTR  published  notice  of  a 
mtKiification  of  the  Section  301  action 
57  Fed.  Reg.  44609  (Sept.  28, 1992). 
USTR  directed  Customs  to  inform 
importers  that  they  may  request 
extension  of  hquidation  on  entries 
covered  by  the  Section  301  action,  and 
that  "any  entries  extended  pursuant  to 
such  a  request  will  be  assessed  301 
duties  in  accordance  with  the  outcome 
of  chapter  19  proceedings  [i.e.,  at  the 
lower  of  the  applicable  MOU  rate  or  the 
Commerce  rate  at  the  conclusion  of 
chapter  19  proceedings)."  Id.  at  44610. 
On  May  6, 1993,  the  binational  panel 
remanded  the  CVD  determination  to 
Commerce  to  reexamine  certain  of  its 
findings.  On  September  17, 1993. 
Commerce  responded  by  issuing  a 
remand  determination,  finding  a 
subsidy  rate  of  11.54  per  cent  ad 
valorem. 

On  December  17, 1993,  the  panel 
issued  a  second  decision,  again 
remanding  the  determination  to 
Commerce,  but  this  time  with 
instructions  to  determine  that 
countervailabie  subsidies  were  not 
being  provided  to  Canadian  producers 
of  softwood  lumber.  On  January  6, 1994. 
Commerce  issued  a  second  reniand 
decision,  complying  with  the  panel's 
instructions. 

On  February  23, 1994,  the  pand 
affirmed  Commerce's  second  remand 
determination.  The  binational  panel's 
decision  became  final  on  March  17, 
1994.  59  Fed.  Reg.  12584  (March  17. 
1994). 

On  April  6. 1994.  USTR  filed  a 
request  for  the  establishment  of  an 
Extraordinary  Challenge  Committee 
(ECC)  pitfsuant  to  FTA  Article  1904.13. 
The  request  challenged  the  panel's 
substantive  deteonination  as  well  as  the 
conduct  of  two  of  the  five  penehsts. 


On  August  3, 1994,  the  ECC,  bya  two- 
to-one  decision,  affirmed  the  panel's 
decision.  On  August  16, 1994, 
Commeroe  publ^ed  notice  of 
revocation  of  the  CVD  order  on 
softwood  lumber  from  Canada  and 
termination  of  flie  suspension  of 
hquidation  on  softwood  lumber  entered 
on  or  after  March  17, 1994.  59  Fed.  Reg 
4292*  (Aug.  16. 1994). 

USTR's  previous  notice  of  September 
1992  indicated  that  covered  entries 
would  be  assessed  Section  301  duties  at 
the  lower  ef  the  MOU  rate  or  the 
Commerce  subsidy  rate  at  the 
conclusion  of  Chapter  19  proceedings. 
Chapter  19  prooeedings  have  now 
concluded  with  a  determination  of  no 
countervailabie  subsidies.  Accordingly 
no  Section  301  duties  %vill  be  assessed' 
on  the  covered  entries. 

The  Customs  Service  is  therefore 
directed  to:  cease  the  extension  of 
liquidation  that  was  ordered  pursuant  to 
Section  301  on  softwood  lumber  from 
Canada  that  entered  from  October  4, 
1991  to  March  12, 1992;  de-obligate 
bonds  collected  on  those  entries 
pursuant  to  Section  301;  and  assess  no 
Section  301  duties  on  those  entries.  This 
action  pertains  only  to  the  Section  301 
action  and  is  unrelated  to  the 
disposition  of  cash  deposits  collected 
pursuant  to  the  lumber  CVD  order  itself 

Under  Section  307,  the  USTR  may 
modify  or  terminate  action,  subject  to 
the  direction,  if  any,  of  the  President,  if. 
inter  alia,  the  action  was  taken  under 
section  301(b)  and  the  USTR  finds  the 
action  no  longer  to  be  appropriate. 
USTR  has  consuhed  with 
representatives  of  the  affected  domestic 
industry  regarding  this  action. 

Public  Comment:  Requirements  for 
Submissions 

SoctiOTi  3(J"{a){2)  requires  USTR  to 
provide  an  opportunity  for  comment  by 
interested  paorties  affected  by  a 
termination  of  action  concerning  the 
effects  of  the  termination  and  whether 
the  termination  is  appropriate. 
Accordingly,  all  interested  persons 
affected  by  this  termination  may  submit 
written  comments  concerning  it.  USTR 
will  consider  any  comments  submitted. 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b).  Comments 
must  be  in  English  and  provided  in 
twenty  copies  to:  Chairman,  Sectitm  301 
Committee,  room  223,  USTO,e00  17th 
Street  NW,  Washington.  D.C.  20S06.  All 
comments  should  be  submitted  by 
November  18, 1994. 

Comments  will  be  placed  in  a  file 
(Docket  801-87)  open  to  pubtic 
inspection  pursuant  to  15  CFR  2006  13, 
except  for  confidential  business 


information. exempt  fieiD  public 
inspection  in  accordance  with  15  tFR 
2006.15.  Confidential  business 
information  submitted  in  acoordanoe 
vrith  15  CFR  2006.15  must  be  clearly 
marked  "Business  Confidential"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  the  20  copies,  and  must 
be  accompanied  by  a  nonconfidential 
summaiy  of  the  confidential 
information.  The  nonconfidential 
summary  shall  be  placed  in  the  docket, 
which  is  open  to  pubUc  inspection. 
Irving  A.  WiHiniiaMi, 
Chairman,  Section  301  Committee. 
IFRDoc.  94-25889  Filed  10-18-94;  HA5  am] 
BILUNG  CODE  3190-01-M 


PRESIDENT'S  COUNCIL  ON 
SUSTAINABLE  DEVELOPMENT 

Ttie  Sixth  Meeting  of  the  President's 
Council  on  Sustainat>le  Devetopraent 
(PCSD)  In  Washington.  OC 

Summary:  The  President's  Council  on 
Sustainable  Deveiopraem.  a  partnership 
of  industry,  labor,  government, 
envirorunental  and  civil  rights 
organizations,  will  convene  its  sixth 
meeting  in  Washington.  DC.  Council 
members  will  further  discuss  PCSD's 
role  in  developing  recommendations  to 
the  President  toward  the  integration  of 
environraemal  and  economic  policy 
and.  ultimately,  estabhshing  a  long-lenn 
path  toward  a  sustainable  Untted  States 
by  the  year  2040. 

The  Council  will  address  the  problem 
statement,  in  terms  of  achieving  a 
sustainable  future-^identih-ing  what 
types  of  practices  the  United  States  has 
employed  that  have  take  us  down  a  path 
of  UQSustainability. 

Council  members  will  discuss  liie 
report  derived  from  the  nearly  l  .000 
public  responses  to  the  draft  vision 
statemem  and  15  defining  principles  of 
sustainable  development.  The  PC5D 
received  public  comment  to  the  draft 
vision  statement  and  principles  from 
nearly  ever>-  state  in  the  nation  and  a 
dozen  countries  around  the  world. 

Date/Time1*rhursdav.  27t3ctober  1994— 
1:00-5:00  p.m. 

Place:  U.S.  Chamber  of  Commerce.-ieiSH 
Street.  NW..  Washington.  DC. 

Statue:  Open  to  the  Public 

Contact:  Sarah  McCourt.  Director  of 
Communications.  202-«)8-5296. 
Molly  Hanias  Obsn, 

Executive  Director.  President's  Caunci!  on 
Sustainable  Development. 
IFR  Doc.  94-25879  FJied  10-18-^94;  8  45  am] 
BILLING  CODE  4310-10-M 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[TMmm  No.  34-34829;  File  No.  SR-CBOE- 
93-04] 

October  12, 1994. 

Seif-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
inc.;  Order  Approving  and  Notice  of 
Fiiing  and  Order  Granting  Acceierated 
Approval  to  Amendment  Nos.  1, 2, 3, 
and  4  to  Proposed  Rule  Change 
Relating  to  the  Listing  and  Trading  of 
Capped  Index  Options  With  Quarterly 
Expiration  C'O-CAPS")  Based  on  the 
Standard  &  Poor's  100  and  500  Stock 
indexes 

I.  Introduction 

On  January  19, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act",)'  and  Rule  19b-4 
there  under,2  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
Quarterly  Index  Expiration,  Capped 
Style  Options  ("Q-CAPS")  based  on  the 
Standard  &  Poor's  ("S&P")  100  and  500 
Stock  Indexes.  On  May  18, 1994,  the 
CBOE  filed  Amendment  No.  1 
("Amendment  No.  1")  to  the  proposal  to 
provide  for  certain  standards  to  be  used 
with  respect  to  the  aggregation  of  FLEX 
options  and  Q-CAPS  for  purposes  of 
FLEX  option  position  liraits.3  On  May 
27, 1994,  the  CBOE  filed  Amendment 
No.  2  ("Amendment  No.  2")  to  clarify 
that  Q-CAPS  will  be  subject  to  the  same 
rules  that  govern  capped-style  options 
("CAPS").*  On  September  16, 1994,  the 
CBOE  filed  Amendment  No.  3 
("Amendment  No.  3")  to  clarify 
aggregation  concerns  with  respect  to 
options  overlying  the  same  index.  On 
September  28. 1994,  the  CBOE  filed 
Amendment  No.  4  ("Amendment  No. 
4")  to  incorporate  the  substance  of 
Amendment  Nos.  1, 2  and  3  into  the 
CBOE  Rule  book.'  This  order  approves 
the  CBOE's  proposal,  as  amended. 

Notice  of  the  proposed  rule  change 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 


M  irch  24, 1993.®  No  comments  were 
re  eived  on  the  proposal. 

II.  Description  of  the  Proposal 

A.  CAPS  and  QPC  Options 

K  capped-style  option  is  an  option 
thi  it  will  be  automatically  exercised 
pr  or  to^xpiration  if  the  exercise 
settlement  value  '  for  the  option  on  any 
trading  day  equals  or  exceeds  (in  the 
ca^e  of  calls)  or  equals  or  is  less  than  (in 
thi  ( case  of  puts),  the  cap  price  for  the 
op  tion.8  CAPS  based  on  the  S&P  100 
in  lex  ("OEX"),  S&P  500  index  ("SPX") 
an  1  the  Russell  2000  index  are  currently 
lis  :ed  for  trading  on  the  CBOE. 
Q\  arterly  Index  Expiration  ("QIX") 
op  tions  generally  have  the  same 
CO  itract  terms  as  regular  options,  except 
th  it  they  expire  on  the  first  business  day 
of  the  month  followring  the  end  of  a  . 
ca  endar  quarter.^  QIXs  based  on  the 
SI  X  and  OEX  indexes  are  currently 
lis  ted  for  trading  on  the  CBOE. 


MS  U.S.C  78s(b)(l)  (1982). 

» 17  CFR  240.19b-4  (1991). 

'  See  Letter  from  Eileen  Smith,  Director.  Product 
Development.  CBOE,  to  Bradley  S.  Ritter.  Staff 
Attorney,  Division  of  Market  Regulation,  SEC,  dated 
May  18, 1994. 

••  See  Letter  from  Eileen  Smith,  Director,  Product 
Development.  CBOE.  to  Steve  Youhn,  Staff 
Attorney,  Division  of  Market  Regulation,  SEC,  dated 
May  27, 1994. 

'  See  letter  from  Michael  Meyer,  Schiff  Hardin  & 
Waite,  to  Michael  Walinskas,  Derivative  Products 
Regulation,  dated  September  28. 1994. 


B. 


Q-CAPS 


\  Q-CAP  is  an  option  possessing  the 
sa  ne  attributes  as  a  capped-style  index 
oj  tion  contract  that  expires  on  the  first 
bi  siness  day  of  the  month  following  the 
en  d  of  a  calendar  quarter.  Q-CAPS  will 
be  subject  to  the  same  rules  that 
pi  ssently  govern  the  trading  of  existing 
Ci  LPS,  including,  as  more  fully 
di  >cussed  below,  position  Umits, 
e>  ercise  limits,'"  the  setting  of  cap  price 
in  ervals  "  and  margin  requirements.** 

Under  the  proposal.  Interpretation  .03 
to  CBOE  Rule  24.9  would  be  amended 
to  provide  for  the  listing  of  up  to  eight 
nt  ar-term  quarterly  expirations  for  Q- 
C  ^PS  on  the  S&P  100  and  500 
in  dexes."  New  at-the-money  series  of 
Q  -CAPS  will  be  brought  up  every  three 
m  anths  and/or  after  significant  market 
m  Dvements.**  Q-CAPS  will  feature 
El  iropean-style  exercise  and  will  have 
til  eir  exercise  settlement  value  based 


'  See  Securities  Exchange  Act  Release  No.  32002 
(N  arch  16,  1993).  58  FK  15086. 

The  exercise  settlement  value  for  OEX  and  SPX 
ca  )ped  options  is  the  value  of  the  OEX  and  SPX, 
re  pectively,  determined  for  each  trading  day  as  of 
th  I  close  of  trading,  unless  another  time  of  day  is 
sp  scified  by  the  CBOE. 

'See  Securities  Exchange  Act  Release  No.  29865 
(N  ivember  1, 1991).  56  FR  56255  (order  approving 
SI  X  and  OEX  CAPS  on  the  CBOE)  for  a  more 
cfl  nplete  description  of  CAPS. 

'See  Securities  Exchange  Act  Release  No.  31800 
(F  ibruary  1, 1993).  58  FR  7274  for  a  more  detailed 
d)  Kription  of  QDC  options. 

><>See  Amendment  No.  3  and  CBOE  Rule  24.5, 
In  erpretation  .02. 

X  See  CBOE  Rule  24.9,  Interpretation  .03. 

"See  Amendment  No.  3  and  CBOE  Rule  24.11. 

''Any  proposal  to  list  or  trade  Q-CAPS  with 
m  )re  than  twelve  months  to  expiration  would  be 
fil  )d  with  the  Commission  for  its  review  under 
S(  ction  19(b)(2)  of  the  Act.  Sec  Amendment  No.  2. 


upon  the  closing  prices  of  applicable 
index  component  stocks  on  the  last 
business  day  of  the  quarter. 

For  purposes  of  the  Exchange's 
position  limit  framework,  the  CBOE 
proposes  that  Q-CAPS  will  be  subject  to 
the  same  position  limits  as  standard 
CAPS.  Accordingly,  (1)  Q-CAPS  will  be 
aggregated  with  and  treated  identically 
to  A.M.  Settled,  European-style  option 
contracts  on  the  S&P  500  Index, 
including  CAPS  and  QIX  options  on  the 
S&P  500,  for  all  position  limit  purposes, 
including  being  subject  to  the  25,000 
contract  index  arbitrage  limit;  ^^  (2)  Q- 
CAPS  on  the  S&P  100  Index  will  be 
treated  like  all  other  OEX  options, 
including  CAPS  and  QIX  options,  for  all 
position  limit  purposes,  except  for  the 
requirement  that  limits  the  number  of 
contracts  in  the  series  of  any  broad- 
based  index  option  with  the  nearest 
expiration  ("telescoping 
requirement").*®  Additionally,  aggregate 
P.M.  Settled  FLEX  options  based  on  the 
same  index  (i.e.,  OEX  or  SPX),  with  the 
same  expiration  date  as  QIXs  and  Q- 
CAPS  will  be  aggregated.*'  Q-CAPS 
will  also  be  subject  to  the  same  hedge 
exemptions  apphcable  to  QIXs  and 
CAPS.18 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5),*^  and, 
therefore,  approves  the  Exchange's 
proposal  and  grants  accelerated 
approval  of  the  amendments  thereto.  In 
particular,  the  Commission  believes  that 
Q-CAPS  will  provide  additional  choice 
and  flexibility  to  investors  in  their  use 
of  derivatives  and  provide  a  tailored 
quarterly  portfolio  hedge  that  may  be 
more  suitable  to  their  investment  needs 
by  allowing  them  to  participate  in  the 
options  markets  at  predetermined 
maximum  gains  or  losses,  on  a  quarterly 
basis.  The  Commission  believes  it  is 
reasonable  for  the  Exchange  to  set  a  cap 
interval  of  30  in  that  the  cap  price  is 
placed  sufficiently  far  from  the  exercise 
price  so  that  the  Q-CAPS  will  not  be 
exercised  automatically  on  a  frequent 
basis. 2° 


"See  Amendment  No.  3. 

"See  Amendment  No.  3  and  CBOE  Rule  24.4(c). 

"See  CBOE  Rule  24A.7(c)  and  Amendment  No. 
1. 

)BSee  CBOE  Rule  24.4,  Interpretations  .01,  .02 
and  .03. 

>915U.S.C.  78f(b)(5)(19e2). 

20  In  addition,  both  the  CBOE  and  the  Option.s 
Price  Reporting  Authority  ("OPRA")  have 
represented  that  they  have  the  necessary  svsieiTs 
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The  Commission  also  believes  the 
CBOE's  proposal  to  "bring  up"  new  at- 
the-money  series  of  Q-CAPS  ever\'  three 
months  and/or  after  significant  market 
movements  is  consistent  with  the  Act 
because  it  will  not  result  in  a  significant 
proliferation  of  options  series.  Finally, 
the  Commission  notes  that  Q-CAPS  will 
be  subject  to  the  same  margin 
requirements  as  CAPS.  Due  to  the 
economic  similarities  of  the  two 
products  and  because  the  Commission 
has  previously  approved  the  margin 
rules  applicable  to  CAPS,  no  new  or 
unique  regulatory  concerns  are  raised  by 
extending  this  margin  treatment  to  Q- 

c:aps. 

The  Commission  also  notes  that  Q- 
CAPS  will  be  subject  to  the  same 
position  and  exercise  limit  requirements 
that  currently  apply  to  CAPS.  In 
particular,  Q-CAPS  on  the  SPX  will  be 
•ggregated  with  SPX  CAPS.  SPX  QIX 
options,  and  all  other  A.M.  Settled  SPX 
contracts,  subject  to  a  45,000  contract 
limit  under  Rule  24.4(b).  with  a  25.000 
contract  limit  for  index  arbitrage.^!  Q- 
CAPS  on  the  OEX.  under  Rule  24.4(c), 
will  be  aggregated  with  OEX  CAPS,  OEX 
QIX  options,  and  all  other  A.M.  Settled 
OEX  contracts,  subject  to  a  25,000 
contract  limitation,  however,  with  no 
telescoping  requirement.  The 
Coinraission  also  finds  that,  consistent 
with  the  treatment  of  CAPS,  it  is 
appropriate  to  exclude  Q-CAPS  from 
exercise  limit  requirements  because 
holders  have  no  control  over  when  their 
positions  will  be  exercised,  except  on 
the  last  business  day  before  expiration 
of  the  options. 

The  (Commission  notes  that  Q-CAPS 
will  have  their  exercise  settlement  value 
based  upon  the  closing  prices  of 
component  stocks  on  the  last  business 
day  of  the  quarter.  Although  the 
Commission  continues  to  believe  that 
basing  the  settlement  of  index  products 
on  opening,  as  opposed  to  closing, 
prices  on  Expiration  Fridays  helps 
alleviate  stock  market  volatility .z2  these 
concerns  are  reduced  in  the  case  of  Q- 
CAPS,  since  expiration  of  these  stock 
index  options  will  not  correspond  to  the 
normal  expiration  Of  stock  index  option, 


Cdpaclty  to  support  those  new  series  of  index 
options  that  would  resuh  from  the  introduction  of 
Q-CAPS.  Telephone  coiwerMtion  between  Kileen 
Smith.  Director.  Product  Devolopmem,  CBOE.  and 
Stephen  M.  Youhn.  Derivative  Products  Regulation. 
SEC.  on  September  20. 1994;  and  Memorandum 
trom  Joe  Corrigan.  Executive  Director.  OI'RA,'to 
Kileen  Smith.  CBOE.  dated  September  20. 1994. 

'"  Specifically.  CBOE  Rule  24.4(b)  states  that  no 
more  than  25.000  contracts  raa^'  be  u.sed  for  the 
purpose  of  taking  advantage  of  any  differential  in 
price  between  the  S&P  500  Index  and  the  Mcuritteti 
imderlying  the  S4P  500.  See  al.so  Amendment  No. 
I. 

-■-See  Securities  Exchange  Act  Reiau.<4!  No.  313ao 
Ui  tdber  16.  1992),  57  FR  48408. 


stock  index  futures  and  options  on  stock 
index  futures." 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1,  2,  3,  and 
4  to  the  proposed  rule  change  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  fifing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
addresses  aggregation  concerns  with 
respect  to  P.M.  Settled  FLEX  options  by 
amending  CBOE  Rule  24A-7  to  require 
aggregation  of  positions  in  P.M.  Settled 
FLEX  options  i\ith  positions  in  Q-CAPS 
and  QIXs  based  on  the  same  index  with 
the  same  expiration  date.  This 
amendment  helps  tc  prevent  any 
resulting  increase  in  position  limits 
relating  to  P.M.  StJttled  FLEX  options 
and  should  help  prevent  an  investor 
from  using  FLEX  options  for  the 
purpose  of  avoiding  the  position  limits 
applicable  to  QIXs  and  Q-CAPS. 

Amendment  No.  2  states  that  Q-CAPS 
will  be  subject  to  the  same  rules  that 
currently  govern  CAPS  regarding 
position  and  exercise  limits  and  margin 
requirements.  Additionally,  the 
amendment  provides  thai  the  listing  of 
Q-CAPS  with  expirations  greater  than 
12  months  will  require  the  filing  of  a 
rule  proposal  with  the  Commission,  and 
approval  of  such  filing  pursuant  to 
Section  19(b)(2)  of  the  Act.  The 
Commission  believes  that  Amendment 
No.  2  helps  to  clarify  the  rules  and 
procedures  applicable  to  the  listing  and 
trading  Q-CAFS  and  contains  only 
minor  variations  from  the  original 
proposal. 

ALmendment  No.  3  explains  that  Q- 
CAPS.  CAPS.  QIXs  and  standard 
options  positions  on  the  S&P  100  and 
500,  respectively,  will  be  aggregated  ktv 
determining  position  limii  compliance. 
The  Commission  believes  this 
amendment  clarifies  existing  CBOE  Rule 
24.4  and  helps  to  ensure  that  Q-CAPS 
comply  with  the  existing  position  limit 
framework. 

Amendment  No.  4  incorporates  the 
substance  of  Amendment  Nos.  1.  2  and 
3  into  the  CBOE's  Rule  book. 
Accordingly,  the  Commission  does  not 
believe  the  amendment  raises  any  new 
or  unique  regulatory  concerns. 

Therefore  the  Commission  believes  it 
is  consistent  with  Section  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  Nos.  1,  2.  3.  and  4  to  the 
CBOE's  proposal  on  an  accelerated 
basis. 


IV.  Solicitation  of  Commetits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1,2.3  and  4  to  the  Exchange's  proposal. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
ullh  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  tlie 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
proWsions  of  5  L'.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Refer€:nce 
Section.  450  Fifth  Street.  N.W.. 
Washington.  DC.  20549  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-9.1- 
04  and  should  be  submitted  by 
November  9.  1994. 

It  therefore  is  ordured.  pursuant  to 
Section  19(b)(2)  of  the  Act,2«  that  the 
proposed  rule  change  (SR-CBOE  9;<-04) 
is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''^ 

Margaret  H.  McFarland. 
Deputy  Sffcretarv 

|PR  Doc  94-25887  Filed  10-18-94;  8  4r.  ami 
BILLING  COOE  801»41-M 


»^  In  particuUr.  Q-CAPS  will  never  expire- on  an 
"Expiration  Friday"  or  any  other  "Expiration 
Fridays"  in  March.  lune.  September  and  DecBnUier. 
thereby  diminUhiag  any  impec.  thai  Q-CAPS  could 
have  on  the  market.  Accordinglv.  the  Commission 
preliminatiiy  believes  that  Q-CAPS  will  not 
romprorakie  the  protection  of  investor»  or  have  en 
adverse  market  effect 


[Release  No.  34-34828;  File  Ho.  SR-OTC- 
94-10] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Extension  of  Comment  Period  for  a 
Proposed  Rule  Change  Establistting  a 
Fee  Schedule  for  Certain  Inter- 
Depository  Deiiveiies 

October  12, 1994 

On  July  7,  1994.  The  Depository  Trust 
Company  (-DTC  ")  filed  with  the" 
Securities  and  Exchange  Commission 
("Commis.'iion")  a  proposed  rule  change 
(File  No.  SR-DTC-94-10)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act ")  •  and  Rule 
19b-4  thereunder.  E)TC  filed  the 
proposal  to  establish  a  fee  schedule  for 
certain  interdepositor>-  deliveries. 

■'-15LI.S.C.  78s(b)(2|(1982). 
^^  1 7  CTR  200.10-3(alU2)  (lB9tJ 
'ISII.S.C.  78!Ubl!lI(!968) 


Notice  of  the  proposed  ruie  change  was 
published  in  the  Federal  Register  on 
August  9. 1994.2  In  q^  earlier  notice,  the 
Commission  granted  an  extension  of  the 
period  for  public  comment  on  the 
proposed  rule  change  until  September 
30, 1994.3 

The  Commission  has  received  a 
request  for  an  additional  extension  of 
the  comment  period  on  the  proposed 
rule  change  and  finds  that  the 
complexity  and  significance  of  the  filing 
dictates  a  longer  comment  period  to 
ensure  that  interested  parties  have 
sufficient  time  in  which  to  conduct 
complete  analyses  of  the  proposal. 

Thus,  the  Commission  finds  good 
cause  to  extend  the  period  for  public 
comment  on  the  proposed  rule  change 
until  November  15,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  94-25888  Filed  10-18-94:  8:45  am] 
BILUNQ  CODE  aOIO-OI-M 


[Release  No.  34-34830;  File  No.  SR-MCC- 
94-11] 

Self-Regulatory  Organization;  Midwest 
Clearing  Corporation;  Notice  of  Filing 
and  Immediate  Effectiveness  of  a 
Proposed  Rule  Change  to  Waive 
Certain  Fees 

October  12, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{'•'Act"),'  notice  is  hereby  given  that  on 
October  3, 1994,  the  Midwest  Clearing 
Corporation  ("MCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-4^CC-94-ll)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  MCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi"om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sul»tance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  continue  to  waive  through 
December  31, 1994,  (1)  trade  recording 
fees  for  trades  in  the  Chicago  Stock 
Exchange's  Chicago  Basket  ("CXM") 


'  SecuritiM  Exchange  Act  Release  No.  34480 
(August  2. 1994).  59  FR  40630. 

>  Securities  Exchange  Act  Release  ^io.  34S94 
(August  25, 1994),  59  FR  45317  |File  No.  SR-DTC- 
94-10). 

*  17  CFR  200.3O-3(aMl2)  (1994). 

>  15  U.S.C.  784(b)(1)  (1988). 


6  ad  (2)  secondary  account  maintenance 
lees  for  market-maker  accounts  opened 
fbr  trading  in  the  CXM.2 

0.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
i  tatutory  Basis  fo*-,  the  Proposed  Rule 
C  hange 

In  its  filing  with  the  Commission, 
N  ICC  included  statements  concerning 
t  le  purpose  of  the  basis  for  the 
{  roposed  rule  change  and  discussed  any 
c  }mments  it  received  on  the  proposed 
r  lie  change.  The  text  of  these  statements 
r  lay  be  examined  at  the  places  specified 
ii  I  Item  IV  below.  MCC  has  prepared 
s  immaries,  set  forth  in  sections  (A),  (B), 
apd  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(.  \)  Self-Regulatory  Organization 's 
S  tatement  of  the  Purpose  of,  and 
S  tatutory  Basis  for,  the  Proposed  Rule 
C hange 

MCC  proposes  to  amend  a  portion  of 
ils  Services  and  Schedule  of  Charges  by 
V  aiving  certain  fees  associated  with 
ti  ades  in  the  CXM  through  December 
3 1, 1994. "Proposed  additions  are 
il  alicized  and  proposed  deletions  are 
bracketed: 

Account  Maintenance  - 


F^rticipant  Account  Maintenance 
Fee: 

(Local  and  Out  of  Town  Ac- 
counts)   

(Specialist,  Trading  and  Market 
Maker  Accounts)  

S|econdary  Account  (Specialist, 
Trading  and  Market  Maker  Ac- 
counts)   

MCC  Only  Settlement  Fee  


Charge/ 
montti 


S170.00 
160.00 


125.00 
200.00 


Secondary  Account  Maintenance  Fees 
f(  r  market  maker  accounts  opened  for 
ti  ading  in  the  Chicago  Basket  ("CXM") 
s  lall  be  waived  through  [September  30, 
1 394]  December  31, 1994. 

"vade  Recording 

In  addition,  a  discount  of  SO.  15  per 
t  ade  side  recorded  will  be  applied  to 
t  le  trade  recording  fees  for  trades  of 
1  000  shares  and  larger  when  a 
p  irticipant  exceeds  10,000  recorded 


'  The  waiver  of  these  fees  previously  was 
aj  iproved  in  Securities  Exchange  Act  Release  Nos. 
3  1156  (November  4. 1993),  58  FR  60076  IFile  No. 
S  l-MCC-93-061  waiver  of  fees  through  December 
3  .  1993);  33601  (February  8, 1994),  59  FR  7275 
Ii  ile  No.  SR-MCC-93-10)  (waiver  of  fees  through 
hi  arch  31, 1994);  and  33828  (March  28, 1994),  59 
F  { 15956  IFile  No.  SR-MCC-94-051  (waiver  of  fees 
tl  rough  June  30, 1994);  34326  (July  7, 1994).  59  FR 
3  773  IFile  No.  SR-MCC-94-08)  (waiver  of  fees 
ll  rough  September  30, 1994). 


trade  sides  each  month  (excluding 
inbound  RIO  trades). 

All  trade  recording  fees  shall  be 
waived  for  trades  in  the  Chicago  Basket 
("CXM")  through  [September  30, 1994) 
December  31,  1994. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act  ^ 
in  that  it  provides  for  the  equitable 
allocation  of  a  reasonable  fee  among 
MCC's  clearing  members  as  required  by 
Section  17A(b)(3)(D)  of  the  Act."* 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  s  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(2)  6  promulgated 
thereunder  because  the  proposed  rule 
change  establishes  or  changes  a  due,  fee, 
or  other  charge  imposed  by  MCC.  At  any 
time  within  sixty  days  of  the  filing  of 
this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Conunents 

'interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 


MSU.S.C78q-l. 

M5  U.S.C  78q-l(b)(3)(D). 

5 15  U.S.C.  78s(b)(3)(A)(ii). 

« 17  CFR  240.19b-4(e)(2)  (1994). 
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Commission  and  any  person,  other  than 
those  that  may  be  writhheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W„ 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  MCC.  All  submissions  should 
refer  to  File  No.  SR-MCC-94-11  and 
should  be  submitted  by  November  9, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaiet  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  94-25886  Filed  10-18-94;  8:45  am) 

BILUNQ  CODE  MIC^OI-M 


[Release  No.  34-34834;  File  No.  SR-MCC- 
94-12] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Filing  of  Proposed  Rule  Change 
Relating  to  Entering  Into  Contracts 
With  Participants  To  Provide 
Transactional  Processing  Services  on 
Behalf  of  Participants 

October  13, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is  hereby  given  that  on 
October  11, 1994,  the  Midwest  Clearing 
Corporation  ("MCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
III  below,  which  Item  has  been  prepared 
primarily  by  MCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^ganizations 
Statement  of  the  Terms  and  Substance 
of  the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  MCC  to  enter  into 
contracts  to  provide  transactional 
processing  and  related  data-entry 
services  with  respect  to  certificated 
securities  which  are  not  depository 
eligible  on  behalf  of  participants. 

II.  Self-Regulatory  Oi;ganizations 
Statement  of  the  Purpose  of,^  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MCC  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 


'  17  CFR  200.30-3(a)(12)  (1994). 
'  15  U.S.C.  78s(b)(l). 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  section  (A),  (B) 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Purposed  Rule 
Change 

The  purpose  of  the  proposed  change 
is  to  permit  MCC  to  enter  into  contracts 
with  any  of  its  participants  whereby 
MCC  will  provide  transactional 
processing  and  data-entry  services  for  a 
participant  with  respect  to  the 
participant's  certificated  securities 
which  are  not  depository  eUgible.  MCC 
shall  not  be  obligated  to  enter  into  such 
contracts  with  any  participant,  and  if  it 
chooses  to  enter  into  such  a  contract,  it 
shall  not  be  obligated  to  do  so  on  similar 
terms  available  to  any  other  participant. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
in  that  it  is  designed  to  promote  the 
accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MCC  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  fbr 
Commission  Action 

Within  thirty-five  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  fijids  such 
longer  period  to  be  appropriate  and 
pubhshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  vvrill  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MCC. 

All  submissions  should  refer  to  File 
No.  SR-MCC-94-12  and  should  be 
submitted  by  November  9, 1994, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-25884  Filed  10-18-94: 8:45  am] 

BILUN6  CODE  801fr4)1-M 


[Release  No.  34-34835;  File  No.  SR-JI4STC- 
94-12] 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  of  Proposed  Rule 
Change  Relating  to  Entering  Into 
Contracts  With  Participants  To  Provide 
Custodial,  Transactional  and  Related 
Processing  Services  on  Behalf  of 
Participants 

October  13. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  11, 1994,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  primarily  by  MSTC. 
The  Commission  is  publishing  Uiis 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  and  Substance 
of  the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  MSTC  to  enter  into 
contracts  to  provide  custodial, 
transactional  and  related  processing  and 
services  on  behalf  of  participants. 


'15U.S.C.  78*(b)(l). 


52tS2 
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n.  Self-JUgnlaloiy  OrgmiutioB's 
StatcBMBt  of  tke  PnipMe  of,  and 
Statutory  Bask  for.  the  Proposed  Rule 
Oiaase 

In  its  filing  writh  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
siunmaries.  set  forth  in  section  (A),  (6), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Orgaaization  's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  Ute  Proposed  Rule 
Change 

The  purpose  of  the  proposed  change 
is  to  permit  MSTC  to  enter  into 
contracts  with  any  of  its  participants 
whereby  MSTC  will  provide  custodial, 
transactional,  and  related  processing 
services  for  the  participant.  MSTC  shall 
not  be  obligated  to  enter  into  sudi 
contracts  with  any  participant,  and  if  it 
chooses  to  enter  into  such  a  contract,  it 
shall  not  be  obligated  to  do  so  on  similar 
terms  available  to  any  other  participant. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
in  that  it  is  designed  to  promote  the 
accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

IC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
^4einbers,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  EffiBCtiveneH  of  the 
Proposed  Rule  Cbange  and  Timing  fbr 
Commiasian  Actioa 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commiasioa  may  designate  up  to 
ninety  days  of  such  dale  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
uill: 

(A)  5y  order  approve  such  proposed  rule 
change  or 


(B]  Institute  proceedings  to  dctennine 
\f^th«r  the  proposed  rule  change  should  be 
d  sapproved. 

IV-  SobcitatHM  ofCoiiuuMilB 

Interested  persons  are  invited  to 
siibmit  written  data,  views,  and 
a|guments  concerning  (he  foregoing. 
Persons  making  written  submission 
sliould  file  six  copies  thereof  with  the 
%cretary.  Securities  and  Exchange 
qommission,  450  Fifth  Street.  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
c  lange  Uiat  are  filed  with  the 
C  ommission,  and  all  written 
c  }mmunications  relating  to  the 
p  roposed  rule  change  between  the 
C  ommission  and  any  person,  other  than 
tlose  that  may  be  withheld  from  the 
p  ublic  in  accordance  with  the 
p  revisions  of  5  U.S.C.  552,  will  be 
a  mailable  for  inspection  and  copying  at 
t  le  principal  office  of  MSTQ  All 
s  ibmissions  should  refer  to  File  No. 
S  R-MSTC-94-12  and  should  be 
s  ibmitted  by  November  9, 1994. 

For  the  Commissioo,  by  tiw  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Ilepuf>-  Secretary. 

I  R  Doc.  94-25883  Filed  10-18-94;  8:45  am] 
B  LUNQ  COM  ««»4«-M 


[  teleasa  No.  34-34837;  File  fto.  SR-OCC> 
SMMl 

S  elf-Regulatory  Organizations;  ttie 
( f)tions  Ciaaring  Corporation;  Notice 
( r  Filing  of  a  Proposed  Rule  Change 
t  elating  to  Flexibly  Structured  Index 
( iptions  Denominated  in  a  Foreign 
( urrency 

C  ctober  13. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
S  eciurities  Exchange  Act  of  1934 
( 'Act"),i  notice  is  hereby  given  that  on 

1  Lugust  19, 1994,  The  Options  Clearing 
( brporation  ("CXX:")  filed  with  the 

2  ecurities  aiui  Exchange  Commission 
( 'Commission")  the  proposed  rule 

c  lange  as  described  in  Items  I,  II.  and 
1 1  below,  which  Items  have  been 
I  repared  primarily  by  OCC.  The 
(  bmmission  is  publishing  this  notice  to 
s  >licit  comments  on  the  proposed  rule 
c  lange  from  interested  persons. 

I  Self-Regulatory  Organization's 

i  tatement  of  the  Terms  trf^  Substance  of 

t  le  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
c  lange  is  to  enable  OCC  to  issue,  clear, 


Old  settle  new  flexibly  structured  imiex 
options  denominated  in  a  foreign 
currency  to  be  traded  at  the  Chicago 
Board  Options  Exchange  ("CBOE^.^ 

n.  Self-Reguiatoiy  Oiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basts  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Ounmission, 
OCC  tnchided  statnnents  concerning 
the  ptnpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 

comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at~the  places  speofied 
in  Item  IV  below.  OCC  has  prepuwl 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ute  Proposed  Rule 
Change 

On  September  23, 1993,  the 
Commission  approved  a  proposed  rule 
change  filed  by  OCC  which  proposed  to 
accommodate  the  clearance  and 
settlement  of  flexibly  structured  index 
options. 3  Flexibly  structured  index 
options  e)diibit  virtually  the  same 
characteristics  as  regular  index  options; 
therefore,  OCC  establishes  long  and 
short  flexibly  structured  index  option 
positions  in  clearing  member  accounts 
in  precisely  the  same  way  it  currently 
does  for  regular  index  options.  OCC 
incorporates  flexiUy  structured  index 
options  in  its  premium  settlement, 
margin  collection,  exercise  notice, 
exercise  assignment,  and  exercise/ 
expiration  statement  processes  without 
significant  changes  to  those  processes. 
Premiums  and  exercise  prices  for  the 
flexibly  sUuctiu^d  index  options  that 
are  currently  being  traded  are 
denominated  in  United  States  dollars. 
Parties  to  a  transaction  in  such  an 
option  may  customin  certain  terms  of 
the  option  including;  the  expiration 
date,  the  exercise  style,  the  exercise 
price,  the  cap  interval  in  the  case  of 
capped-style  options,  and  the  method  to 
be  used  for  establishing  the  current 
index  value  for  purposes  of  settlii^ 
expiration  date  exercises. 

The  new  flexibly  structured  index 
option  product  to  be  traded  at  the  CBOE 
is  similar  to  the  existing  flexibly 


15  U.S.C  78t(bKll  (IMS). 


-    'For  a  detailed  detoiptien  of  the  CSOEprodml. 
refer  to  Securities  Exchange  Act  Release  No.  34203 
(June  13, 1994),  59  FR  31658  (File  No.  SR-CBOE- 
93-33)  (order  approving  a  proposed  rale  change 
relating  to  flexibiy  structnrad  index  options 
designated  in  foreign  cunenciesj. 

^Securities  Exchange  Act  Release  No.  31912 
(February  23. 1993}.  58  FR  11879  [File  No.  SR- 
OCC-92-331  (order  approving  proposed  rule  change 
relating  to  flexibly  structured  index  optiom). 
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structured  index  option  product  in  that 
the  underlying  interest  is  an  index  and 
the  parties  to  a  transaction  may 
customize  certain  terms  of  the  option. 
However,  the  new  product  will  have 
premitmis  and  exercise  prices 
denominated  in  foreign  currencies 
rather  than  in  United  States  dollars.* 
Accordingly,  this  new  product  is  being 
called  Flexibly  Structured  Index 
Options  Denominated  in  a  Foreign 
Currency  ("FX  Index  Options"). 

To  accommodate  the  clearance  and 
settlement  of  FX  Index  Options,  a  new 
Article,  Article  XXIII,  will  be  added  to 
the  OCC  By-Laws.  Because  FX  Index 
Options  are  a  type  of  index  option,  the 
OCC  By-Laws  governing  index  options. 
Article  XVII,  will  be  incorporated  into 
new  Article  XXm  and  will  be  made 
applicable  to  FX  Index  Options.  In 
addition,  because  FX  Index  Options  will 
settle  in  a  foreign  currency,  certain  of 
the  OCC  By-Laws  governing  Cross-Rate 
Foreign  Currency  Options  in  Article  XX 
also  are  being  incorporated  into  new 
Article  XXIII  where  appropriate.  For 
example,  those  By-Laws  governing 
extraordinary  events,  adjustments,  and 
the  payment  of  premiiuns  will  be 
incorporated  into  the  new  article. 

A  Chapter  XXIV  will  be  added  the 
OCC  Rules  to  accommodate  FX  Index 
Options.  FX  Index  Options  will  be 
exercised  pursuant  to  the  rules 
governing  existing  index  options. 
Accordingly,  the  rules  governing 
exercise,  assignment,  allocation,  and  the 
exercise  settlement  date  from  Chapter 
XVIII,  which  pertains  to  index  options, 
will  be  incorporated  into  new  Chapter 
XXIV  and  will  be  made  applicable  to  FX 
Index  Options.  In  addition,  the 
settlement  procedure  for  FX  Index 
Options  will  be  the  same  as  the 
procedure  for  existing  index  options. 
Exercised  FX  Index  Options  will  be 
settled  through  the  payment  of  an 
exercise  settlement  amount,  which  is 
the  difference  between  the  aggregate 
exercise  price  and  the  aggregate  current 
index  value.  Accordingly,  the  rules 
governing  exercise  settlement  and  the 
exercise  settlement  date  from  Chapter 
XVIII  will  be  incorporated  into  new 
Chapter  XXIV  and  will  be  made 
applicable  to  FX  Index  Options.  Because 
FX  Index  Options  will  settle  in  a  foreign 
currency,  certain  settlement  obligations 
of  a  party  to  a  FX  Index  Option  contract 


*  Premium  and  exercise  prices  for  these  non- 
United  States  dollars  flexibly  structured  index 
options  may  be  denominated  in  any  of  the  foreign 
currencies  currently  underlying  foreign  currency 
options.  Those  currencies  include:  (1)  Australian 
dollars.  (2)  British  pounds,  (3)  Canadian  dollars,  (4) 
European  Economic  Community  currency  units,  (5) 
French  francs.  (6)  German  Deutsche  marks,  (7) 
Japanese  yen  and  (8)  Swiss  francs. 


will  be  similar  to  the  settlement 
obhgations  of  a  party  to  a  cross-rate 
foreign  currency  option  contract. 
Therefore,  certain  rules  governing 
settlement  obligations  from  Chapter 
XXI,  which  pertains  to  cross-rate  foreign 
currency  options,  will  be  incorporated 
into  new  Chapter  XXIV.  Specifically, 
these  include  the  obligation  to  set  up 
bank  accounts  and  the  consequence  of 
failing  to  pay  a  foreign  currency. 
Finally,  FX  Index  Options  will  be 
margined  like  cross-rate  foreign 
currency  options  in  that  the  margin 
requirement  will  be  calculated  in  the 
applicable  trading  currency  and  then 
converted  to  United  States  dollars. 
Consequently,  the  language  of  Rule  2111 
governing  margin  requirements  for 
cross-rate  foreign  currency  options  will 
be  incorporated  into  new  Chapter  XXIV. 

Two  additional  changes  to  ihe  OCC 
By-Laws  and  an  additional  change  to 
OCC's  Rules  also  will  be  made. 
Specifically,  the  term  "FX  index  option 
clearing  mdinber"  will  be  added  to  the 
definition  of  "clearing  member"  in 
Article  I,  Section  1  of  the  By-Laws.  In 
addition,  the  reference  to  the  term 
"FLEX"  in  the  definition  of  clearing 
member  will  be  changed  to  "flexibly 
structured  option"  in  order  to  make  that 
term  more  generic.  Finally,  OCC  Rule 
401  will  be  amended  to  require  that  the 
currency  in  which  the  option  is 
denominated,  the  expiration  date  of  the 
option  contract  as  opposed  to  the 
month,  and  the  cap  price,  if  any,  be 
included  in  the  Report  of  Matched 
Trades. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  Section  17A  of  the 
Act  because  it  provides  for  the  prompt 
and  accurate  clearance  and  settlement  of 
transactions  in  flexibly  structured  index 
options  denominated  in  a  foreign 
currency  and  because  it  provides  for  the 
safeguarding  of  related  securities  and 
fimds.  The  proposed  rule  change  meets 
such  requirements  by  establishing  a 
framework  in  which  existing  OCC 
systems,  rules,  and  procedures  are 
extended  to  the  processing  of  the  new 
FX  Index  Options. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 


to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed  rule 
change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-94-08  and 
should  be  submitted  by  November  4, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFaHand, 

Deputy  Secretary. 

[FR  Doc.  94-25882  Filed  10-18-94;  8:45  ami 
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pawMtiMnt  CoiapMty  Act  R«l  No.  2M17; 
812-897q 

Corporate  Reoaissanoe  Group,  Inc.,  at 
aL;  Notice  of  Application 

October  13. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  order 
of  exempti<Hi  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Corporate  Renaissance  - 
Group,  Inc.  (the  "Company")  and  M.D. 
Sass  Investors  Services,  Inc.  (the 
"Investment  Adviser**). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  57(1)  and  rule 
1 7d-l  thereunder  permitting  certain 
joint  transactions  otherwise  prohibited 
by  section  57(a)(4). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the  Company 
to  co-invest  with  certain  private 
investment  companies  either  advised  by 
the  Investment  Adviser  or  by  certain 
affiliates  of  the  Investment  Adviser. 

FILING  DATE:  The  application  was  filed 
on  May  6, 1994  and  amended  on 
September  6, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
November  7, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by> 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  D.C.  20549. 
Applicant,  1185  Avenue  of  the 
Americas.  18th  Floor.  New  York.  New 
York  10036. 

FOR  FURTHER  MFORMATION  CONTACT: 

Fran  PoUack-Matz,  Senior  Attorney,  at 
(202)  942-0570  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 


/piplicantt'  Represeatatic 

1 1 .  The  Company,  a  Delaware 
0  irporation,  is  a  newly  formed  non- 
d  versified  closed-end  management 
o  )mpany  that  has  elected  to  operate  as 
a  business  development  company  \mder 
the  Act.  The  Company  has  Glad  a 
registration  statement  on  Form  N-2  (File 
No.  33-50424)  with  respect  to  an  initial 
ptiblic  ofiering  of  its  common  stock.  The 
registration  statement  has  not  yet  been 
glared  effective  by  the  SEC.  The 
ci)mpany's  primary  investment 
opjective  will  be  to  achieve  long-term 
pital  appreciation  through  controlling 
5%  or  greater)  investments  in  "eligible 
rtfolio  companies"  (as  defined  in  the 
t).  The  Company  will  invest  in 
pbrtfolio  companies  with  viable  existing 
btisinesses  generating  substantial 
n  venues  in  established  markets,  but 
tl  at  have  recently  completed,  are  in  the 
p  "ocess  of  undergoing,  or  are  likely  to 
u  idergo,  a  financial  restructuring 
p  irsuant  to  bankruptcy  or 
n  organization  proceedings  or  on  a 
n  ;gotiated  basis  outside  of  bankrupt c\' 
o  reorganization  proceedings. 

2.  The  Investment  Adviser  is  a 

n  gistered  investment  adviser  under  the 
Ii  vestment  Advisers  Act  of  1940  (the 
"  Vdvisers  Act").  The  Company  has 
n  tained  the  Investment  Adviser  as  the 
C  jmpany's  investment  adviser  to 
i<  entify,  negotiate,  manage  and 
li  quidate  investments  for  the  Company. 

3.  Martin  D.  Sass  and  Hugh  R.  Lamle, 

V  ho  are  officers  and  directors  of  the 
C  smpany,  are  principal  stockholders, 

0  ficers  and  directors  of  the  Investment 
/  dviser.  James  B.  Rubin,  an  officer  and 
d  irector  of  the  Company  and  Martin  E. 

V  ^inter,  an  officer  of  the  Company,  are 
a  so  officers  of  the  Investment  Adviser. 
1 1  addition,  Messrs.  Sass  and  Lamle  are 
p  rincipal  stockholders,  officers,  and 
directors  of  two  other  investment 

a  ivisers  registered  under  the  Advisers 

/  ct,  M.D.  Sass  Associates,  Inc. 

('  Associates")  and  M.D.  Sass 

N  anagement.  Inc.  ("Management"). 

N  essrs.  Rubin  and  Winter  are  also 

a  ficers  of  Associates  and  Management. 

1  le  Investment  Adviser.  Associates  and 
N  [anagement  control  other  entities 

e  igaged  in  investing  primarily  in 
f  nancially  distressed  companies  (the 
"  V1.D.  Sass  Funds"). 

4.  None  of  the  M.D.  Sass  Funds  has 
niade  or  presently  proposes  to  make  a 
pkiblic  offering  of  its  securities.  Each  of 
t  le  M.D.  Sass  Funds:  (a)  Is  exempt  from 
r  gistration  imder  the  Act  pursuant  to 

s  sction  3(c)(1)  because  its  outstanding 
s  jcurities  are  beneficially  owned  by  less 
t  lan  100  persons;  or  (b)  is  not  subject  to 
r  gistration  under  section  7(d)  because 
ii  is  not  organized  or  otherwise  created 


under  the  laws  of  the  United  States  or 
any  state  and  has  not  made  use  of  the 
mails  or  any  means  or  instrumentality  of 
interstate  commerce  in  ccmnection  with 
any  pubUc  ofiieiing  of  its  securities.  Tbe 
M.D.  Sass  Funds  and  those  entities  not 
subject  to  the  registration  requirements 
of  the  Act  that  may  be  subsequently 
created  or  otherwise  organized  by  die 
Investment  Adviser  or  affiliates  of  the 
Investment  Adviser  are  referred  to  as  the 
"M.D.  Sass  Affiliates."  The  Company 
proposes  to  co-invest  with  the  M.D.  Sass 
Affiliates  in  order  to  acquire  a 
diversified  portfolio  of  investments  and 
to  cnnpete  effectively  for  such 
investments  with  larger  entities. 

Applicants'  Legal  Anal)rsis 

1.  Section  17(d)  and  rule  17d-l 
thereunder  provide,  among  other  things, 
that  it  shall  be  unlawful  for  an  affiliate 
person  of  an  investment  company,  or  an 
affiliated  of  such  person,  acting  as 
principal,  to  participate  in  any  joint 
enterprise  or  other  joint  arrangement  in 
which  any  such  investment  company  is 
a  participant,  unless  the  SEC  has  issued 
an  order  approving  the  joint  enterprise 
or  arrangement.  Sction  57(a)(4)  applies 
the  same  prohibitions  to  affiliated 
persons  of  a  business  development 
company.  Section  57(i)  applies  the  rules 
adopted  under  section  17(d)  to  business 
development  companies. 

2.  Applicants  submit  that  the 
substantive  ongoing  obligations 
imposed  on  the  independent  directors 
of  the  Company  provide  significant 
protection  to  investors  against  possible 
conflicts  of  interest  in  co-investments  by 
the  applicants  and  the  M.D.  Sass 
Affiliates.  Applicants  also  believe  that 
the  proposed  conditions  applicable  to 
the  operations  of  the  Company 
governing  the  terms  on  which  co- 
investments  may  be  made  and  the 
disposition  of  investmoits  held  by  any 
affiliate  that  co-invests  with  the 
Company  (including  the  conditions  set 
forth  herein)  are  consistent  with  the 
policies  underlying  the  Act  and  rule 
17d-l  thereunder. 

Applicants'  Conditions 

Applicants  agree  that  the  order  shall 
be  subject  to  the  following  conditions: 

1.  Before  a  co-investment  transaction 
is  effected,  the  Investment  Adviser  must 
make  an  initial  determination  on  behalf 
of  the  Company  regarding  investment 
suitability.  Following  this 
determination,  the  Investment  Adviser 
will  make  a  writtra  investment 
presentation  regarding  the  proposed  oo- 
investment  to  the  independent  directws 
of  the  Company.  Such  information  will 
include  the  identity  of  each  affiliate  that 
proposes  to  co-invest  with  the  Company 
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(collectively,  including  the  Company. 
the  "Co-Investors"). 

2.  The  independent  directws  of  the   ' 
Company  will  review  the  Investment 
Adviser's  initial  determination.  In  doing 
so,  the  independent  directors  will 
request  such  additional  information 
froin  the  Investment  Adviser  as  they 
deem  necessary  to  the  exercise  of  their 
reasonable  business  judgment,  and  will 
employ  such  experts,  including  lawyers 
and  accountants,  as  they  deem 
appropriate.  Prior  to  committing  to  a  co- 
investment,  a  "required  majority"  (as 
defined  in  section  57(o)  of  the  Act)  of 
the  independent  directors  of  the 
Company  must  conclude  that: 

(a)  The  terms,  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  to  the 
stockholders  and  the  Company  and  do 
not  involve  overreaching  of  the 
stockholders  and  the  Company  on  the 
part  of  any  person  concerned; 

(b)  The  transaction  is  consistent  with 
the  interests  of  the  stockholders  of  the 
Company  and  is  consistent  with  the 
investment  objective  and  policies  of  the 
Company  as  recited  in  its  Registration 
Statement  filed  under  the  Securities  Act 
of  1933  and  subsequent  reports  filed 
under  the  Securities  Exchange  Act  of 
1934; and 

(c)  The  investment  by  one  or  more  of 
the  other  Co-Investors  would  not 
disadvantage  the  Company  in  the 
making  of  such  investment,  maintaining 
its  investment  position,  or  disposing  of 
such  investment  and  that  participation 
by  the  Company  would  not  be  on  a  basis 
different  horn  or  less  advantageous  than 
that  of  other  Co-Investors. 

3.  The  other  Co-Investors  will  be 
permitted  to  invest  only  to  the  extent 
that  the  total  investment  opportunity 
exceeds  the  amount  that  the  Company 
determines  to  invest. 

4.  Co-Investments  in  securities  by  the 
Company  with  any  other  Co-Investor 
will  consist  of  the  same  class  of 
securities  including  the  same 
registi-ation  rights  (if  any)  and  otiier 
rights  related  thereto,  purchased  at  the 
same  price  on  the  same  settlement  date, 
and  the  approval  of  such  transaction  by 
the  Company's  independent  directors 
will  be  made  in  the  same  time  period. 

5.  If  any  Co-Investor  determines  to 
make  an  additional  investment  in  an 
issuer  whose  securities  were  purchased 
in  a  co-investment  transaction  (a 
"Follow-On  Investment"),  notice  of  the 
proposed  Follow-On  Investment  will  be 
given  to  the  Company  at  the  earliest 
practical  time.  Follow-on  investments 
will  be  reviewed,  approved,  allocated, 
and  disposed  of  in  the  same  manner  as 
prescribed  for  initial  co-investments 
under  these  conditions. 
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6.  No  co-investment  will  be  made  in 
the  securities  of  any  entity  if  any  Co- 
Investor  has  previously  acquired  a 
security  issued  by  such  entity  provided 
that  this  prohibition  shall  not  apply  to 
Follow-On  Investments. 

7.  If  aaxy  Co-Investor  elects  to  sell, 
exchange,  or  otherwise  dispose  of  any 
interest  in  a  security  purchased  in  a  co- 
investment  transaction,  notice  of  the 
proposed  disposition  will  be  given  to 
the  Company  at  the  earliest  practical 
time.  The  Investment  Adviser  will 
provide  a  written  recommendation  to 
the  independent  directors  of  the 
Company  concerning  the  proposed 
disposition.  The  Company  will 
participate  in  the  disposition  at  the 
same  time  as  the  other  Co-Investors,  on 
a  proportionate  basis,  and  on  the  same 
terms  and  conditions:  provided  that  a 
required  majority  of  the  independent 
directors  may  decide  that  the  Company 
will  not  participate  in  the  proposed 
disposition  or  will  dispose  of  less  than 
its  proportionate  interest  if  they 
determine  that  such  action  is  in  the  best 
interest  of  the  Company,  is  reasonable 
and  fair  to  the  stockholders  and  the 
Company,  and  does  not  involve 
overreaching  of  the  stockholders  and  the 
Company  on  the  part  of  any  person 
concerned. 

8.  The  independent  directors  of  the 
Company  will  be  provided  quarteriy  for 
review  all  information  concerning  co- 
investment  transactions  made  by  the  Co- 
Investors,  including  co-investment 
transactions  in  which  the  Company  has 
decUned  to  participate,  so  that  they  may 
determine  whether  all  co-investment 
transactions  made  during  the  preceding 
quarter,  including  those  co-investment 
transactions  that  were  declined, 
comphed  with  the  conditions  set  forth 
above.  In  addition,  the  independent 
directors  of  tne  Company  will  consider 
at  least  quarterly  the  continuing 
appropriateness  of  the  standards 
established  for  co- investment 
transactions  by  the  Company,  including 
whether  use  of  the  standards  continues 
to  be  in  the  best  interest  of  the  Company 
and  its  stockholders  and  does  not 
involve  overreachii^  of  the  Company 
and  its  stockholders  on  the  part  of  any 
party  concerned. 

9.  The  independent  directors  of  the 
Company  will  maintain  the  records 
described  in  section  57(f)(3)  of  the  Act 
as  if  each  of  the  transactions  permitted 
under  these  conditions  were  approved 
by  the  independent  directors  of  the 
Company  under  section  57(0-  In 
addition,  the  Company  will  maintain,  at 
its  office,  written  records  detailing  the 
factors  considered  in  each  of  its 
determinations  or  recommendations 
referred  to  in  these  conditions.  AH 


records  referred  to  or  required  under 
these  conditions  will  be  available  for 
inspection  by  the  Commission  and  will 
be  preserved  permanently,  the  first  two 
years  in  an  easily  accessible  place. 

10.  No  independent  director  of  the 
Company  shall  participate  in  the 
consideration  of  any  aspect  of  a  co- 
investment  transaction  if  he  is  affiliated 
with  an  M.D.  Sass  Affiliate  that 
proposes  to  participate  or  has 
participated  in  the  transaction. 

For  the  Commission,  by  the  Division  of 
Investment  .Manageinent  under  delegated 
authority. 

Mai-Barel  H.  McFariand, 

Deputy  Secretary. 

|FR  Dor  94-25885  Filed  10-18-94;  8:45  am) 
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[Release  No.  IC-20616:  812-9134] 

USA  A  Life  insurance  Company,  et  ai. 

October  13.  1994. 

AGENCY:  Securites  and  Exchange 
Commission  (the  "SEC"  or 
■"Commission"). 

ACTION:  Notice  of  Application  for 
Exemptions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act '). 


APPLICANTS:  USAA  Life  Insurance 
Company  ("USAA  Life").  Separate 
Account  of  USAA  Life  Insurance 
Company  (the  "Account"),  any  other 
separate  account  ("Other  Account"; 
together  with  the  Account,  the 
'Separate  Accounts."  unless  the  context 
otherwise  requires)  estabbshed  by 
US.\A  Life  in  the  fiiture  to  support 
certain  variable  annuity  contracts,  and 
US.AA  Investment  Managiement 
Company  ("USA  IMCO "). 
RELEVANT  1940  ACT  SECTIONS: 
Exemptions  requested  under  i>e.:tion 
6(r)  from  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  them  to  deduct 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account  and  any 
Other  Account  under  certain  flexible 
premium  deferred  combination  fixed 
and  variable  annuity  contracts  (the 
"Contracts"). 

FIUNG  DATE:  The  application  was  filed 
on  August  1. 1994. 

HEARING  OR  NOTIFICATTON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  reque«rt 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  h\ 
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5:30  p.m.  on  November  7, 1994,  and 
must  be  accompanied  by  proof  of 
service  on  Applicants  in  die  fonn  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  must  state  the 
nature  of  the  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Commission's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W..  Washington,  D.C.,  20549. 
Applicants:  9800  Fredericksburg  Road, 
San  Antonio,  Texas  78288. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Christopher  Sprague,  Senior  Counsel,  at 
(202) 942-0670,  or  Brenda  D.  Sneed, 
Assistant  Director,  at  (202)  942-0670. 
Office  of  Insurance  Products,  Division  of 
Investment  Management. 

Applicants'  Representations 

1.  USA  A  Life  was  organized  under 
Texas  law  as  a  stock  life  insurance 
company  and  is  the  depositor,  for 
purposes  of  the  1940  Act,  of  the 
Account.  USAA  Life  will  be  the 
depositor  of  any  Other  Account 
established  by  it. 

2.  The  Account  was  established  under 
Texas  law  as  an  insurance  company 
separate  account,  and  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust.  That  portion  of  the  assets  of  the 
Account  equal  to  the  reserves  and  other 
Contract  liabilities  of  the  Account  will 
not  be  chargeable  with  liabilities  arising 
out  of  any  other  business  USAA  Life 
may  conduct.  Any  income,  gains,  or 
losses,  realized  or  unrealized,  from 
assets  allocated  to  the  Account  will  be, 
in  accordance  with  the  Contracts, 
credited  to  or  charged  against  the 
Account  without  regard  to  other   . 
income,  gains,  or  losses  of  USAA  Life. 
The  Account  currently  is  divided  into 
seven  variable  fund  accounts  (the 
"Variable  Fund  Accounts'),  all  of  which 
will  initially  be  available  under  the 
Contracts.  Five  of  the  Variable  Fund 
Accounts  will  invest  solely  in  the  shares 
of  five  corresponding  funds  of  USA  Life 
Investment  trust,  which  is  registered 
under  the  1940  Act  as  a  diversified 
open-end  management  investment 
company.  One  Variable  Fund  Account 
will  invest  solely  in  the  shares  of  the 
Capital  Growth  Portfolio  of  Scudder 
Variable  Life  Investment  Fund,  an  open- 
end  management  investment  company. 
Another  Variable  Fund  Account  will 
invest  solely  in  the  shares  of  the  Alger 
American  Growth  Portfolio  of  the  Alger 
American  Fund,  an  open-end 
management  investment  company. 

3.  The  Contracts  will  be  distributed 
through  USAA  IMCO,  which  is  a  broker- 
dealer  registered  under  the  Securities 


change  Act  of  1934  and  a  member  of 
e  National  Association  of  Securities 
alers,  Inc. 

4.  The  Contracts  will  be  flexible 
remium  deferred  combination  fixed 

and  variable  annuity  contracts  to  be 
sued  by  USAA  Life  on  an  individual 
asis.  The  Contracts  are  designed  to 
rovlde  retirement  payments  and  othfer 
ng-term  benefits  for  persons  covered 
under  plans  quahfied  for  federal  income 
dax  advantages  available  under  the 
mtemal  Revenue  Code  of  1986,  and  for 
persons  desiring  such  benefits  who  do 
not  qualify  for  such  tax  advantages.  The 
Contracts  will  have  a  Fixed  Fund 
ccount  option  that  will  be  funded 
rough  USAA  Life's  general  account. 
SAA  Life  assesses  a  Contract 
aintenance  charge  of  $30  per  year 
jgainst  each  Contract  at  each  Contract 
niversary  or  at  the  time  of  a  full 
ithdrawal  from  the  Contract.  The " 
nual  Contract  maintenance  charge 
Vk'ill  be  made  only  during  the 
c  ccumulation  phase  of  the  Contract. 
I  Jnder  all  Contracts,  USAA  Life  will 
{ ssess  each  Variable  fund  Account  with 
( n  administrative  expense  charge,  on  a 
(  ally  basis,  at  an  effective  rate  of  0.10% 
J  er  annum  of  the  average  net  assets.  The 
i  dministrative  expense  charge  mil  be 
i  nposed  during  both  the  accumulation 
i  nd  distribution  phases.  Neither  the 
(  ontract  maintenance  charge  nor  the 
i  dministrative  expense  charge  may  be 
1  aised  during  the  life  of  a  Contract. 
1 JSAA  Life  does  not  expect  that  the  total 
I  evenues  from  such  administrative 
<  barges  under  the  Contracts  will  exceed 
I  le  expected  costs  of  administering  the 
lontracts,  on  average,  excluding  costs 
lat  are  properly  categorized  as 
istribution  expenses,  over  the  period 
lat  the  Contracts  are  in  force.  No  sales 
(  harge  is  collected  or  deducted  under 
he  Contracts,  although  a  charge  will  be 
ssessed  on  full  or  partial  withdrawals 
r  on  transfers  from  USAA  Life's  general 
ccount  under  specified  circumstances. 

5.  USAA  Life  proposes  to  compensate 
tself  for  assuming  certain  insurance 
isks  under  the  Contracts  by  deducting 
rom  the  assets  of  the  Account  a  daily 
harge  for  mortality  and  expense  risks. 

The  mortality  and  expense  risk  charge 
hTould  be  a  daily  net  asset  charge  at  an 
(  ggregate  nominal  rate  of  1.05%  per 
j  nnum,  consisting  of  approximately 
.  70%  for  mortality  risks  and  .35%  for 
(  xpense  risks.  USAA  Life  will  assume  a 
1  mortality  risk  arising  from  its  obligation 
1 0  pay  a  death  benefit  prior  to  the 
nnuity  date.  The  death  benefit  payable 
s  the  greater  of  (a)  the  monetary  value 
if  the  Contract  (i.e..  the  sum  of  the 
Contract  values  invested  in  the  Variable 
'und  Accounts  and  in  USAA  Life's 
eneral  account)  on  the  date  USAA  Life 


receives  proof  of  death  or  (b)  the  sum  of 
all  premium  payments  credited  to  the 
Contract,  less  the  amount  of  any 
withdrawals  and  less  any  applicable 
premium  tax.  USAA  Life  assumes  an 
additional  mortality  risk  by  its 
contractual  obligation  to  continue  to 
make  annuity  payments  for  the  entire 
life  of  the  annuitant  under  annuity 
options  that  involve  fife  contingencies. 

6.  In  addition  to  mortality  risKs, 
USAA  Life  will  assume  an  expense  risk 
because  the  administrative  charges 
under  the  Contract,  which  caimot  be 
raised,  may  be  insufficient  to  cover 
actual  administrative  expenses.  In  this 
regard,  USAA  Life  agrees  not  to  raise, 
for  the  duration  of  the  Contracts,  the 
daily  net  asset  value  charge  of  0.10%  for 
administrative  expenses  and  the  annual 
Contract  maintenance  charge  in  the 
amount  of  $30  per  year. 

7.  The  order  requested  by  Applicants 
would  apply  to  the  Contracts  and  also 
to  substantially  similar  contracts  issued 
by  the  Account  or  by  any  Other 
Account. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  the  mortahty  and  expense 
risk  charge.  Sections  26(a)(2)(C)  and 
27(c)(2)  prohibit  a  registered  unit 
investment  trust  and  any  depositor  or 
undenvriter  thereof  from  selling 
periodic  payment  plan  certificates 
unless  the  proceeds  of  all  payments  are 
deposited  vdth  a  trustee  or  custodian 
having  the  qualifications  prescribed  by 
Section  26(a)(1)  of  the  1940  Act  and  are 
held  under  an  agreement  that  provides 
that  no  payment  to  the  depositor  or 
principal  underwriter  shall  be  allowed 
except  as  a  fee,  not  exceeding  such 
reasonable  amount  as  the  Commission 
may  prescribe,  for  bookkeeping  and 
other  administrative  services. 
Applicants'  proposed  mortality  and 
expense  risk  charge  would  not  be 
considered  a  bookkeeping  and 
administrative  expense. 

2.  Applicants  propose  to  assess 
against  the  assets  of  the  Account  a  daily 
mortality  and  expense  risk  charge  at  an 
aggregate  rate  of  1.05%  per  annum. 
USAA  Life  guarantees  that  it  will  not 
raise  the  charge  for  the  duration  of  the 
Contracts.  USAA  Life  expects  to  make  a 
profit  from  this  charge.  Applicants 
represent  that  the  level  of  the  mortality 
and  expense  risk  charge  is  within  the 
range  of  industry  practice  for 
comparable  aimuity  contracts. 
Applicants  state  that  they  have 
reviewed  publicly-available  information 


regarding  products  of  other  companies, 
taking  into  consideration  such  factors  as 
guaranteed  minim<im  death  benefits, 
guaranteed  annuity  purchase  rates, 
minimum  initial  and  subsequent 
premium  payments,  other  contract 
charges,  the  maimer  in  which  charges 
are  imposed,  market  sector,  investment 
options  under  the  contracts,  and 
availability  to  individual  qualified  and 
nonqualified  plans.  Based  upon  this 
review.  Applicants  have  concluded  that 
the  mortality  and  expense  risk  charge  is 
ivithin  the  range  of  diarges  determined 
by  industry  practice.  With  respect  to 
any  Contracts  offered  by  it.  USAA  Life 
will  maintain  at  its  principal  offices  a 
memorandum  setting  forth  in  detail  the 
variable  annuity  products  analyzed  and 
the  methodology,  and  results,  of 
Applicants'  comparative  review.  USAA 
Life  will  make  this  memorandum 
available  to  the  Commission  and  its  staff 
upon  request. 

3.  If  the  mortality  and  expense  risk 
t.harge  is  insufficient  to  cover  the 
expenses  and  cost  assumed,  the  loss 
will  be  borne  by  USAA  Life.  Conversely, 
if  the  charge  deducted  proves  more  than 
sufficient,  the  excess  will  be  profit  to 
USAA  Life.  USAA  Life  expects  to  earn 

a  profit  bom  the  mortality  and  expense 
risk  charge. 

4.  Applicants  acknowledge  that,  in 
the  absence  of  a  specified  charge  for  the 
costs  of  distributing  the  Contracts,  all  or 
a  portion  of  any  profit  realized  from  the 
mortality  and  expense  risk  charge  may 
be  of&et  by  distribution  expenses.  In 
such  circumstances,  a  portion  of  the 
mortality  and  expense  risk  charge  might 
be  viewed  as  providing  for  a  portion  of 
the  costs  relating  to  distribution  of  the 
Contracts.  Notwithstanding  the 
foregoing.  USAA  Life  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  made  with  respect  to  the 
Contracts  will  benefit  the  Account  and 
Contract  owners.  The  basis  for  such 
conclusion  wrill  be  set  forth  in  a 
memorandum  which  will  be  maintained 
by  USAA  Life  at  its  principal  offices  and 
will  be  made  available  to  tiie 
Commission  and  its  staff  upon  request 

5.  USAA  Life  represents  that  the 
.Account  will  invest  only  in  an 
underlying  mutual  fund  that 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  a  board  of  trustees,  a 
majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  fund 
within  the  meaning  of  Section  2(a)(19) 
of  the  1940  AcL 

6.  Applicants  submit  that  the 
nrquested  relief  is  appropriate  in  thf 


public  interest,  because  it  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  Applicants  to  file 
redundant  exemptive  applications, 
thereby  reducing  their  administrative 
expenses  and  maximizing  the  efficient 
use  of  their  resources. 

Applicants' Csnclusion 

For  the  reasons  discussed  above. 
Applicants  conclude  that  granting  their 
requested  order  would  be  hecessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
Mai;garet  H.  McFariand. 
Dep  I ;  ty  Secretary 

[FR  Doc.  94-25812  Filed  10-18-94:  8:45  arfij 
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SMALL  BUSINESS  ADMINISTRATION 
[License  No.  01  AOl  -0361  ] 

Canaan  S.B.I.C.,  LP.;  issuance  of  a 
Small  Business  investment  Company 
License 

On  June  7,  19U4.  a  notice  was 
published  in  the  Federal  Register  (59 
FR  294751  stating  that  an  application 
had  been  filed  by  Canaan  S.B.I.C.  L.P  , 
105  Rowajlon  Avenue.  Rowayton. 
Connecticut,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  July  6. 1994  to  submit 
their  comments  to  SBA.  No  comments 
were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  die  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  01/01-0361  on 
September  26. 1994.  to  Canaan  S.B.I.C  . 
L.P.  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  September  13. 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
|FR  Doc.  94-25801  Filed  10-18-94:  8:45  ami 
BILUNC  COOE  802S-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2095] 

Renewal  and  Amendment  of  Charter  of 
the  Advisory  Committee  on 
International  Economic  Policy 

The  Department  of  State  has  renewed 
and  amended  the  Charter  of  the 
Advisory  Committee  on  International 
Investment  Policy,  now  known  as  the 
Advisory  Committee  on  International 
Economic  Policy.  The  Advisory 
Conunittee  on  International  Economic 
Policy  (hereinafter,  the  Comaiittee)  will 
advise  the  United  States  Government  on 
major  issues  and  problems  related  to 
international  economic  policy.  The 
amended  Charter  has  been  renewed  fen 
a  period  of  two  years. 

The  Committee  will:  (a)  Provide 
information  and  advice  on  the  effective 
integration  of  economic  interests  into 
,  overall  foreign  policy; 

(b)  Appraise  the  role  and  limits  of 
international  economic  institutions;  and 

(c)  Provide  information  and  advice  cm 
the  Department  of  State's  role  in 
advancing  American  commercial 
interests  in  a  competitive  global 
economy. 

The  Committee  will  provide  advice 
and  assistance  in  the  formulation  of  US 
policy,  positions,  proposals  and 
strategies  for  multilateral  and  bilateral 
negotiations,  particularly  where  the 
State  Department  has  the  lead 
negotiating  authority. 

The  amended  Charter  of  the 
Committee  reflects  the  broader  range  of 
international  economic  issues  the 
committee  Mill  consider  than  the 
previous  Committee  mandate  to  provide 
information  and  advice  solely  on 
investment  policy. 

Authority 

The  activities  of  the  Committee  are 
authorized  under  the  general  authority 
of  the  Secretary  of  State  and  the 
Department  of  State  as  set  forth  in  the 
provisions  of  Title  22  of  the  U.S.C. 
including  22  U.S.C.  2656.  The 
Committee  Charter  has  been  amended 
and  renewed  in  accordance  with  the 
relevant  provisions  of  the  Federal 
Advisor>'  Committee  Act.  Public  Law 
92-463.  The  approval  of  this  Charter  by 
the  Under  Secretary  of  State  for 
Management  under  delegated  authority 
constitutes  the  determination  by  the 
Secretary  of  State  that  the  establishment 
of  the  Committee  is  in  the  public 
interest  and  essential  to  the  conduct  of 
business  of  the  Department  of  State. 

Committee  meetings  will  be  open  to 
the  public  unless  a  deterniination  is 
made  in  accordance  with  Section  10(d) 
of  the  Federal  Advisory  Committee  Act. 
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5  U.S.C.  552(c)(l)(4)  that  a  meeting  or  a 
portion  thereof  should  be  closed  to  the 
public.  Notice  of  each  meeting  will  be 
published  in  the  Federal  Register  at 
least  fifteen  days  prior  to  the  meeting 
date. 

For  further  information,  contact  Maria ). 
lonata.  Executive  Secrerary  of  the  Committee 
at  (202)  647-7951. 

Daniel  K.  Tarullo, 

Assistant  Secretary  of  State  for  Economic  and 
Business  Affairs. 

(FR  Doc.  94-25805  Filed  10-18-94:  8:45  am] 
BILLING  COOe  4710-7-M 


tPublic  Notice  2096] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC);  Study  Group  D 
Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Standardization 
Sector  Study  Group  D  will  meet  oh 
Wednesday,  November  16, 1994,  in 
room  1205  from  9:00  am  to  2:00  pm  at 
the  U.S.  Department  of  State,  2201  "C" 
Street,  NW.  Washington,  DC  20520. 

The  agenda  for  Study  Group  D  will 
include  consideration  of  contributions 
for  upcoming  meetings  of  working 
parties  of  Study  Group  14,  and  the 
March  1995  meeting  of  Study  Group  8. 
Any  other  matters  within  the 
competence  of  Study  Group  D  may  be 
raised  at  this  meeting.  Persons 
presenting  contributions  should  bring 
20  copies  to  the  meeting. 

Please  Note:  Members  of  the  Public 
are  invited  to  attend  and  join  in  the 
discussion  subject  to  the  control  of  the 
Chair.  Persons  intending  to  attend  the 
above  U.S.  Study  Group  Meeting  must 
announce  this  not  later  than  5  days 
before  the  meeting  to  the  Department  of 
State,  202-647-0201  (fax:  202-647- 
7407).  The  announcement  must  include 
name,  social  security  number,  and  date 
of  birth.  The  above  includes  government 
and  non-government  attendees.  All 
attendees  must  use  the  "C"  Street 
entrance.  A  picture  ID  will  be  required 
for  admittance. 

Dated:  October  3. 1994. 
Earl  S.  Barbely, 

Chairman.  U.S.  ITAC  for  ITU-T 
Telecommunications  Standardization  Sector. 
(FR  Doc.  94-25607  Filed  10-18-94;  8:45  am] 

WUJNQ  coot  471».4S-M 


Public  Notice  2096] 

Ihlpping  Coordinating  Committee; 
Council  and  Associated  Bodies; 
leeting 

The  Shipping  Coordinating 
:onunittee  (SHC)  will  conduct  an  open 
leeting  at  11  a.m.  on  Wednesday, 
Jovember  2, 1994,  in  room  4315,  at  U.S. 
k)ast  Guard  Headquarters,  2100  Second 
;treet,  SW.,  Washington,  DC  20593- 
001.  The  purpose  of  the  meeting  is  to 
nalize  preparations  for  the  73rd 
ession  of  Council  and  40th  Session  of 
e  Technical  Cooperation  Committee  of 
e  International  Maritime  Organization 
O)  which  is  scheduled  for  November 
4-18, 1994,  at  the  IMO  Headquarters  in 
.ondon.  The  purpose  of  the  meeting  is 
)  discuss  the  papers  received  and  the 
(  raft  U.S.  positions.  Among  other 
1  lings,  the  items  of  particular  interest 
i  re: 

a.  Reports  of  the  IMO  committees 

b.  Review  of  the  IMO  technical 
ooperation  activities 

c.  Report  of  the  Conference  of  Parties 
0  the  International  Convention  for  the 
•revention  of  Pollution  from  Ships, 
973,  as  modified  by  the  Protocol  of 
978  relating  thereto. 

d.  Report  on  the  outcome  of  the 
ieventeenth  Consultative  Meeting  of 
:;ontracting  Parties  to  the  1972  London 
)umping  Convention 

e.  Relations  with  the  United  Nations 
Jid  other  organizations 

f.  Administrative  and  Hnancial 
natters 

Members  of  the  public  may  attend  the 
neeting  up  to  the  capacity  of  the  room, 
nterested  persons  may  seek  information 
)y  writing:  Mr.  Gene  F.  Hammel,  U.S. 
]oast  Guard  Headquarters  (G-CI),  2100 
Jecond  Street,  SW.,  Room  2114, 
Vashington,  DC  20593-0001  or  by 
:alling:  (202)  267-2280. 

Dated:  October  3, 1994. 
Iharles  A.  Mast, 

Zhairman,  Shipping  Coordinating  Committee. 
FR  Doc.  94-25804  Filed  10-18-94;  8:45  am) 

IILUNG  COOE  4710-07-M 


Public  Notice  2097] 

Shipping  Coordinating  Committee 
Subcommittee  on  Safety  of  Life  at  Sea, 
IVorking  Group  on  Safety  of 
^lavigation;  Meeting 

The  Working  Group  on  Safety  of 
Mavigation  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
:onduct  an  open  meeting  at  9:30  a.m.  on 
A^ednesday,  November  9, 1994,  in  room 
1315  at  U.S.  Coast  Guard  Headquarters, 
>100  Second  Street,  SW.,  Washington, 

x:. 


The  purpose  of  the  meeting  is  to 
discuss  the  results  of  the  40th  session  of 
the  Subcommittee  on  Safety  of 
Navigation  (NAV)  of  the  International' 
Maritime  Organization  (IMO)  which  met 
September  5-9, 1994,  at  the  IMO 
Headquarters  in  London,  and  to  prepare 
for  the  41st  NAV  session  which  is 
tentatively  scheduled  for  September  4- 
8, 1995. 

Items  of  principal  interest  on  the 
agenda  are: 

— Routing  of  Ships  and  related  matters 
— International  Code  of  Signals 
— Navigational  aids  and  related  matters 
—Vessel  Traffic  Services  (VTS)  and  ship 

reporting 
— Revision  of  SOLAS  chapter  V 
— Human  element  and  bridge  operations 
— Review  of  World  Meteorological 

Organization  (WMO)  handbooks  on 

navigation  in  areas  affected  by  sea-ice 
— IMO  standard  marine  communication 

phrases 
— Removal  of  wrecks  and  towage  of 

offshore  installations,  structures,  and 

platforms 
— Review  of  the  Code  for  the  Safe 

Carriage  or  Irradiated  Nuclear  Fuel 

(INF  Code) 
— Operational  aspects  of  Wing  in 

Ground  (WIG)— craft 
— Safety  of  passenger  submersible  craft 
— Transponder  systems 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing:  Mr. 
Edward  J.  LaRue,  Jr.,  U.S.  Coast  Guard 
(G-NSR-3),  Room  1416,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001  or  by  calUng:  (202)  267-0416. 

Dated:  October  3, 1994. 
Charles  A.  Mast, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  94-25806  Filed  10-18-94;  8:45  am] 

BILLING  COOC  47-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Docket  No.  27649] 

Supplemental  Draft  Environmental 
Impact  Statement;  Effects  of  Changes 
of  Aircraft  Flight  Patterns  Over  the 
State  of  New  Jersey;  Public  Hearings 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  public  hearings. 

SUMMARY:  The  FAA  intends  to  coilduct 
hearings  in  New  Jersey  to  gather 
comments  on  the  supplemental  draft 
environmental  impact  statement  (EIS) 
released  on  September  30,  1994. 
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As  a  result  of  the  analysis  phase  of  the 
comment  period  associated  with  the 
Draft  EIS,  new  information  was 
developed  by  the  FAA.  Additionally, 
new  information  was  received  from  the 
public  during  the  comment  period. 
Since  this  information  is  pertinent  to 
the  decision  process  leading  to  issuance 
of  a  final  EIS,  the  pubhc  should  have  an 
opportunity  to  examine  the  new 
material  and  comment  on  it  prior  to 
completion  of  the  EIS. 

The  supplemental  draft  EIS  (SDEIS) 
was  prepared  in  accordance  with  the 
National  Environmental  Policy  Act. 
Copies  have  been  mailed  to  individuals 
that  participated  in  the  EIS  process  as 
well  as  to  libraries  in  select  locations 
throughout  New  Jersey. 
COMMENT  PEFMOO:  Written  comments,  in 
triphcate,  must  be  received  at  the 
following  address  by  November  30, 
1994:  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel:  Docket 
Number  27649,  800  Independence 
Avenue  S.W.,  Washington,  DC  20591. 

During  the  comment  period,  the  FAA 
will  conduct  three  public  hearings  in 
New  Jersey  to  sohcit  both  written  and 
oral  comments  on  the  SDEIS.  All 
persons  wishing  to  make  oral 
presentations  at  the  public  hearings  are 
strongly  urged  to  provide  a  written  copy 
of  their  statement  at  the  hearing  or  at  the 
FAA  address  provided  in  the  above 
paragraph. 

The  following  is  a  listing  of  the  dates, 
times  and  locations  of  the  hearings  in 
New  Jersey: 


Date 

Time/location 

Novemtwr  14, 

1:00-4:00  pm  and  7:00- 

1994. 

10:00  pm,  CRANFORD, 

Coachman  Hotel  (Days 

Inn),   Exit   136  Garden 

• 

State  Parkway,  10  Jack- 

son Drive,  Cranford,  NJ. 

Novewber  15, 

1:00-4:00  pm  and  7:00- 

1994. 

10:00      pm,      TINTON 

FALLS,  Holiday  Inn,  Exit 

105  Garden  State  Park- 

way, 700  Hope  Road, 

Tinton  Falls,  NJ. 

November  16. 

1:00-4:00  pm  and  7:00- 

1994. 

10:00     pm,     BRIDGE- 

WATER,    Holiday    Inn, 

1260    Rt    22    (Rt.    22 

west  of  Rt.  287),  Bridge- 

water,  NJ. 

The  FAA  will  consider  and  respond 
to  all  comments  directly  related  to  the 
scope  of  the  SDEIS.  The  geographic 
scope  delineated  by  Congress  for  the  EIS 
was  the  environmental  effects  of  the 
Expanded  East  Coast  Plan  over  the  State 
of  New  Jersey  and  adjacent  coastal 
waters.  Please  note,  however,  that  the 
most  useful  comments  are  those  which 
provide  facts  and  analyses  to  support 


the  reviewer's  recommendations  or 
conclusions  on  specific  topics  contained 
in  the  document.  Should  any  comments 
be  received  after  the  close  of  the 
comment  period,  FAA  cannot  assure 
they  will  be  considered  or  addressed  in 
the  final  EIS. 

The  FAA  will  issue  a  final  EIS  that 
will  include  corrections,  clarifications 
and  responses  to  comments  on  the 
SDEIS. 

Issued  in  Washington,  D.C.,  on  October  14. 
1994. 

Richard  A.  Cox. 

Deputy  Director  for  Air  Traffic  System 
Management. 

IFR  Doc.  94-25894  Filed  10-14-94;  1:43  pm] 

BILLMQ  COOE  4»10-13-M 


National  Highway  Traffic  Safety 
Administration 

Amendment  to  Cooperative  Agreement 
Announcement;  Discretionary 
Cooperative  Agreement  To  Foster  the 
Development,  Evaluation,  and 
Deployment  of  a  Heavy  Vehicle 
Intelligent  Commercial  Vehicle 
Communication  and  Powering 
Enhancement  Sy8tem(s) 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Amendment  to  notice. 


SUMMARY:  The  Cooperative  Agreement 
Announcement  entitled  "Discretionary 
Cooperative  Agreement  to  Foster  the 
Development.  Evaluation,  and 
Deployment  of  a  Heavy  Vehicle 
Intelligent  Commercial  Vehicle 
Communication  and  Powering 
Enhancement  Systera(s)"  was  published 
in  the  Federal  Register  on  September  2, 
1994;  FR  59  45750.  Inadvertently,  a 
duplicate  notice  was  published  on 
September  12, 1994;  FR  59  46880.  An 
amendment  was  published  on 
September  20.  1994  to  extend  the 
closing  date  for  submittal  of  proposals 
to  October  20, 1994;  FR  59  48356.  This 
amendment  further  extends  the  closing 
date  for  submittal  of  proposals  to 
November  22, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henrietta  Mosley.  Office  of  Contracts 
and  Procurement,  at  (202)  366-9570,  for 
general  administrative  questions;  and 
C.J.  Britell.  Office  of  Crash  Avoidance 
Research  {NRD-53).  (202)  366-5678  for 
programmatic  questions;  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW.,  Room  6220, 
Washington,  DC  20590. 


Dated:  October  13, 1994. 

Geoi^ge  L.  Parker, 

Associate  Administrator  for  Research  and 
Development. 

IFR  Doa  94-25800  Filed  10-1&-94;  8:45  am] 

BILLING  COOE  4»10-8»-M 

DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
Performance  Review  Board 

AGENCY:  Internal  Revenue  Service. 
ACTION:  Notice  of  Members  of  Senior 
Executive  Service  Performance  Review 
Board. 


EFFECTIVE  DATE:  Performance  Review 
Board  effective  October  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
DiAnn  Kiebler,  M.ES,  Room  3515, 1111 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20224.  Telephone  No. 
(202)  622-6320,  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978,  the  members  of  the 
Internal  Revenue  Service's  Senior 
Executive  Service  Performance  Review 
Board  for  senior  executives  in  the 
Appeals  organization  are  as  follows: 
Michael  Dolan,  Deputy  Commissioner, 
Chair  Roger  Burgess,  Chief. 
Headquarters  Operations  David  Mader, 
Chief,  Management  and  Administration 
Robert  Wenzel,  Chief,  Strategic  Planning 
and  Communications. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8. 
1978  (43FR52122). 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Rewnue. 
IFR  Doc.  94-25823  Filed  10-18-94;  8:45  am] 

BILLING  COOE  483(M1.P 


UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirements  Under  0MB  Review 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Papeiw'ork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
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Federal  Registo'  notifying  the  public 
that  the  Agency  has  made  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  in  accordance  with  40  U.S.C. 
486(c)  and  Executive  Order  12352. 
dated  March  1 7, 1982.  USIA  is 
requesting  approval  for  a  three-year 
extension  of  an  information  collection 
entitled  "Information  Collection  in 
Support  of  USIA  Acquisition  Process". 
Estimated  burden  hours  per  response  is 
240  hours.  Respondents  will  be  required 
to  respond  only  one  time. 
DATES:  Comments  are  due  on  or  before 
November  18. 1994. , 
COPIES:  Copies  of  the  Request  for 
Clearance  (SF-83).  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USLA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USIA.  and  also  to  the  USIA 
Clearance  Officer. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Agency  Clearance  Officer.  Ms.  Debbie 
Knox.  United  States  Information 
Agency.  M/ADD.  301  Fourth  Street  SW.. 
Washington.  DC.  20547,  telephone  (202) 
619-5503;  and  OMB  review:  Mr. 
lefferson  Hill.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC.  20503,  Telephone  (202)  395-3176. 
SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3115-0185)  is      , 


UMI 
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estimated  to  average  240  hours  per 
esponse,  including  die  time  for 
eviewing  instructions,  searching ' 
ixisting  data  sources,  gathering  and 
naintaining  the  data  needed,  and 
:ompleting  and  reviewing  the  collection 
if  information.  Send  comments 
egarding  this  burden  estimate  or  any 
tther  aspect  of  this  collection  of 
nformation,  including  suggestions  for 
educing  this  burden  to  the  United 
itates  Information  Agency,  M/ADD,  301 
•ourth  Street  SW~,  Washington,  DC. 
0547;  and  to  the  Office  of  Information 
ind  Regulatory  Affairs,  Office  of 
i4anagement  and  Budget,  New 
Executive  Office  Building,  Washington, 
X:.  20503. 

Title:  Information  Collection  in  Support 
of  USIA  Acquisition  Process. 

^oTvn  Number:  Noner 

abstract:  Information  collection  from 
the  public  is  necessary  to  evaluate 
bids  and  responses  from  potential 
suppliers  for  supplies,  services  and 
hardware  for  the  purpose  of  making 
awards  in  conformance  with  rules  and 
regulations  governing  procurement  by 
Federal  Government  departments  and 
agencies. 

'roposed  Frequency  of  Responses: 

No.  of  Respondents — 965 

Recordkeeping  Hours — 0 

Total  Annual  Burden — 231 ,600 

Dated:  October  12, 1994. 
Rose  Royal, 

'^edera]  Register  Liaison. 
FR  Doc.  94-25792  Filed  10-l»-94;  8:45  ami 

»LUNG  CODE  8230-01-M 


Culturally  Significant  Objects  Imported 
for  Exhitiltion;  Determination 

Notice  in  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"From  the  Ocean  of  Painting:  A  Survey 
of  India's  Popular  Painting  Traditions 
from  1589  A.D.  to  the  Present"  (See 
list),^  imported  frt>m  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  The  University 
of  Iowa  Museum  of  Art  irom  on  or  about 
October  29, 1994  to  on  or  about 
December  18, 1994;  The  Smart  Museum 
from  on  or  about  January  19, 1995  to  on 
or  about  March  12. 1995;  Santa  Barbara 
Museum  from  on  or  about  Jime  10,  1995 
to  on  or  about  August  13, 1995  is  in  the 
national  interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  October  14. 1994. 
Les  Jin,  '^ 

General  Counsel. 

|FR  Doc.  94-25880  Filed  10-18-94;  8:45  ami 
BILUNG  COOE  823»41-M 


■  A  copy  of  this  list  may  be  obtained  by 
contacting  Mrs.  Carol  Epstein,  Assistant  General 
Counsel,  at  619-6981,  and  the  address  is  Room  700. 
U.S.  Information  Agency.  301  Fourth  Street,  SW.. 
wachincton.  DC  20547.' 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
October  24, 1994. 
PLACE:  Marriner  S.  Eccles, Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington, DC.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  14. 1994. 
Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-25974  Filed  10-17-94: 12:04 
pml 
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LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  meet  on  October  27-28, 1994.  The 
meeting  will  commence  at  10:00  a.m.  on 
October  27, 1994,  and  at  9:00  a.m.  on 
October  28, 1994. 


PLACE:  The  Marriott  at  Metro  Center, 
775  12th  Street,  NW.,  Salaon  "A", 
Washington,  DC  (202)  737-2200. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  September  30, 
1994  Meeting. 

3.  President's  Report. 

4.  Consider  and  Act  on  Proposed 
Committee  Meeting  Schedule  for  Calendar 
Year  1995. 

5.  Consider  and  Act  on  Proposed  Changes 
to  Part  1607  of  the  Corporation's  Regulations. 

6.  Consider  and  Act  on  Proposed  Changes 
to  Part  1602  of  the  Corporation's  Regulations. 

7.  Consider  and  Act  on  Proposed  Changes 
to  Part  1610  of  the  Corporation's  Regulations. 

8.  Consider  and  Act  on  Proposed  Changes 
to  Part  1609  of  the  Corporation's  Regulations. 

9.  Consider  and  Act  on  Proposed  Changes 
to  Part  1604  of  tRe  Corporation's  Regulations. 

10.  Public  Comment. 

11.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  October  17, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 

(FR  Doc.  94-26089  Filed  10-17-94;  3:36  pm) 
BILUNG  COOE  70SO-01-M 


POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  10.00  a.m.  and  2:00  p.m. 

on  October  24.  25.  26.  November,  7.  8, 

9. 10:00  a.m.  on  November  1.  3, 14, 15, 

16,17,18,21.22,1994. 

PLACE:  Conference  Room,  1333  H  Street, 

NW,  Suite  300,  Washington.  DC  20268. 

STATUS:  Closed. 


Federal  Register 

Vol.  59,  No.  201 

Wednesday.  October  19,  1994 


MATTERS  TO  BE  CONSIDERED:  To  discuss 
and  decide  issues  in  Docket  No.  R94-1. 
Postal  Rate  and  Fee  Changes,  1994. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Charles  L.  Clapp,  Secretary,  Postal  Rate 
Commission,  Suite  300, 1333  H  Street, 
NW,  Washington,  DC  20268-0001, 
Telephone  (202)  789-6840. 
Charles  L.  Qapp, 
Secretary. 

(FR  Doc.  94-26091  Filed  10-17-94:  3:46  pm) 
BILLING  COOE  7710-FW-P 


CORPORATION  FOR  NATIONAL  AND 
COIMMUNmr  SERVICE 

TIME  AND  DATE:  October  25, 1994. 1.00 
pm-2:30  pm. 

PLACE:  Department  of  Agriculture,  Room 
107,  North  Building,  14th  and 
Independence  Avenues,  SW.,  20250. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

SUMMARY:  The  Board  of  Directors  of  the 
Corporation  for  National  and 
Community  Service  will  meet  on 
October  25, 1994  to  discuss  the 
delegation  of  authority,  formation  and 
assignments  of  subcommittees,  status  of 
the  strategic  plan,  status  of  the 
evaluation  plan  Fiscal  Year  1995 
priorities  for  AmeriCorp'USA  future 
board  meetings'  schedule,  and  other 
business.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Rhonda  Taylor.  Associate  Director 
of  Special  Projects  and  Initiatives  at 
1100  Vermont  Ave,  NW.,  Washington. 
DC  20525:  (202)  606-5000  ext.  282  or 
(202)  606-5256  (TTD)  prior  to  October 
23. 1994. 

Dated:  October  17. 1994. 

Terry  Russell. 

General  Counsel,  Corporation  for  National 
and  Community  Service. 

(FR  Doc  94-26074  Filed  10-17-94:  5:08  pm| 
BILLING  COOE  eoao  a  M 
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Corrections 


TNs  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
put)(ished  Presidentiai.  Rule.  Proposed  Rule, 
and  ^4otice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arxl  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CPR  Part  676 

pocket  No.  940845-4245;  I.D.  0ei794A] 
RIN  0648-AG98 

Limited  Access  Managment  of  Federal 
Fisheries  in  and  Off  of  Alaska 

Correction 

In  proposed  rule  document  94-24136 
beginning  on  page  49637  in  the  issue  of 
Thursday,  September  29, 1994,  make 
the  following  correction: 

§676.24    [Corrected] 

On  page  49639,  in  the  third  column, 
in  §  676.24  (i)(3),  in  the  third  line  of  the 
formula,  the  Brst  minus  sign  should 
read"x".  ^      • 

BILUNO  COOE  1S0S.414 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2S51-M1;  2S79-iN] 

Indiana  Michigan  Power  Co;  Public 
Scoping  Meetings 

Correction 

In  notice  document  94-21462 
beginning  on  page  44977  in  the  issue  of 
Wednesday,  August  31, 1994  the  docket 
number  should  read  as  set  forth  above. 

MUMQ  COOe  180M1.O 


NVIRONMENTAL  PROTECTION 
VGENCY 

^0  CFR  Part  261 

SW-FRL-5075^ 

lazardous  Waste  Management 
System;  Identification  and  Listing  of 
iazardous  Waste;  Rnal  Amendment 

Correction 

hi  rule  document  94-23114  beginning 
)n  page  47813,  in  the  issue  of  Monday, 
September  19, 1994,  make  the  following 
:orrection: 

able  1  of  Appendix  IX  to  Part  261 
Corrected] 

On  page  47814,  in  Table  1  of 
Appendix  IX  of  part  261,  under  the 
leading  "Waste  description",  in  the 
iecond  Hne,  "(insert  dat^f 
)ublication]"  should  read  "September 
.9. 1994." 

IILUNG  COOE  150641-0 
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)EPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

■iealth  Care  Financing  Administration 

2  CFR  Parts  488  and  489 

Wice  of  Inspector  General 

2  CFR  Part  1003 

BPO-393-IFq 
\\H  0938-AC58 

Medicare  Program;  Participation  in 
:haMPUS  and  CHAMPVA,  Hospital 
Vdmissions  for  Veterans,  Discharge 
lights  Notice,  and  Hospital 
Responsibility  for  Emergency  Care 

'Correction 

In  rule  document  94-14926  beginning 
)n  page  32086,  in  the  issue  of 
iVednesday,  June  22, 1994,  in  the  first 


column,  the  CFR  part  headings  should 
read  as  set  forth  above. 


BILLING  CODE  ISOMI-O 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Loan  interest  Rates 

Correction 

In  rule  document  94-18658  beginning 
on  page  39423  in  the  issue  of 
Wednesday,  August  3, 1993  make  the 
following  correction: 

On  page  39424,  in  the  third  column, 
in  the  Authority  citation,  in  the  first  line 
"12  U.S.C  7152(5)"  should  read  "12 
U.S.C.  1752(5)". 

WLUNG  COOE  1505-014 

THE  PRESIDENT 

PANAMA  CANAL  COMMISSION 

35  CFR  Part  135 

RIN3207-AA23  « 

Tolls  for  Use  of  Canal  and  Rules  for 
Measurement  of  Vessels 

Correction 

In  rule  document  94-20534  beginning 
on  page  43254  in  the  issue  of  Monday 
August  22, 1994,  make  the  following 

correction: 

§  135.42    [Corrected] 

On  page  43265,  in  the  third  column, 
in  §  135.42,  in  paragraph  (a)(2)(i),  the 
formula  should  read  "UDV={0.91  x 
KLOA  X  MB)  X  (D-SLD)]}  +  (SLDISP/ 
1.025)" 

BILUNG  CODE  1S06-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 

[Docket  No.  PS-1 26;  Notice  2] 
RIN  3137-AB71 

Passage  of  Instrumented  Internal 
Inspection  Devices 

Correction 

In  proposed  rule  document  94-24080 
beginning  on  page  49896  in  the  issue  of 
Friday,  September  30, 1994,  make  the 
following  correction: 

On  page  49897,  in  the  second  column, 
in  the  last  paragraph,  in  the  sixth  line, 
"(insert  date  of  publication  of  the 
NPRM) '  should  read  "(September  30, 
1994)." 

BILUNO  COOE  150S4H4 
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Department  of 
Agriculture 


\g  ^^  Commodity  Credit  Corporation 


7  CFR  Part  1493 

Export  Credit  Guarantee  Program  and  the 
Intermediate  Export  Credit  Guarantee 
Program;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1493 

[RIN  0551-AA30] 

CCC  Export  Credit  Guarantee  Program 
(GSM-102)  and  CCC  Intermediate 
Export  Credit  Guarantee  Program 
(GSI»-103) 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  is  issuing  this  Gnal 
rule  which  revises  the  regulations  for 
the  Export  Credit  Guarantee  Program 
(GSM-102)  and  the  Intermediate  Export 
Credit  Guarantee  Program  (GSM-103). 
In  addition  to  making  changes  intended 
to  improve  and  update  the  current 
regulations,  this  final  rule  also 
incorporates  material  required  by  the 
Agricultural  Trade  Act  of  1978,  as 
amended  by  Section  1531  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (the  1990  Act). 
EFFECTIVE  DATE:  The  provisions  of  this 
final  rule  are  effective  November  18. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  L.T. 
McElvain,  Director,  CCC  Opermions 
Division.  USDA,  FAS,  Ag  Box  1035. 
Washington,  DC.,  20250-1035. 
telephone  (202)  720-6211. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be 
"not  significant"  as  a  regulatory  action. 
For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  in  accordance  with 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Paperwork  Reduction  Act 

The  paperwork  requirements  which 
would  be  imposed  by  this  final  rule 
were  described  in  the  interim  final  rule 
and  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  The 
Office  of  Management  and  Budget 
assigned  number  for  those  requirements 
is  OMB  No.  0551-0004.  The  public 


rep  trting  burden  for  these  collections  is 
esti  nated  to  average  10.3  minutes  per 
res]  onse,  including  time  for  reviewing 
insi  ructions,  searching  existing  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
coniments  regarding  this  burden 
estipate  or  any  other  aspects  of  this 
colfection.  including  any  suggestions  for 
redi  icing  burden,  to  Department  of 
Agi  culture.  Clearance  Officer,  OIRM, 
AG  Box  7630,  Washington  DC.  20250- 
76C  );  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 


Pro 


ect  (OMB  No.  0551-0004), 


Wa  hington,  DC.  20503. 

Exc  cutive  Order  12372 

T  lese  programs  are  not  subject  to  the 
pro  /isions  of  Executive  Order  12372, 
wh  ch  requires  intergovernmental 
con  sultation  with  state  and  local 
offi  :ials.  See  the  Notice  related  to  7  CFR 
Par  3015,  Subpart  V,  published  at  48 
FR  29115  (June  24. 1983). 

Bai  kground 

Ii  1  the  Federal  Register  of  June  6. 1991 
(56(FR  25993).  the  Commodity  Credit 
Coitooration  (CCC)  issued  an  interim 
rul(  I  to  revise  the  regulations  for  the  CCC 
Exj  ort  Credit  Guarantee  Program  (GSM- 
102  )  and  the  CCC  Intermediate  Export 
Cra  iit  Guarantee  Program  (GSM-103) 
adr  linistered  by  FAS.  USDA  on  behalf 
of  ( ;CC,  pursuant  to  program  regulations 
cot  ified  at  7  CFR  Part  1493  and  through 
the  issuance  of  "Program 
An  louncements"  and  "Notices  to 
Par  icipants"  that  are  consistent  with, 
an(  in  addition  to,  these  program 
reg  ilations.  The  interim  rule 
inc  jrporated  or  withdrew  all  previously 
out  standing  operational  requirements 
am  ounced  by  FAS/USDA  through 
No  ices  to  Participants.  The  interim  rule 
alsi  I  incorporated  requirements 
esti  iblished  by  the  1990  Act.  Finally,  the 
inti  srim  rule  clarified  several  provisions 
pre  viously  contained  in  7  CFR  Part  1493 
to   iromote  more  efficient 
adi  linistration  of  the  GSM-102  and 
GS  ^-103  programs.  The  deadline  for 
coi  iments  on  the  interim  rule  was 
Au  5ust  5, 1991.  Comments  were 
rec  Jived  from  five  U.S.  exporters  (one 
ex  orter  submitted  two  separate 
res  }onsesJ,  three  producer  associations, 
twi  I  U.S.  financial  institutions,  one  U.S. 
ex  ort  trade  association,  and  one  U.S. 
Go  /emment  agency.  These  thirteen 
patties  made  approximately  66  separate 
anl  significant  comments  regarding 
eitner  the  interim  rule  or  the  policy 
issues  and  the  impact  of  policies 
involved  in  administering  the  GSM-102 
anp  GSM-103  programs. 


General  Comments 

One  commenter  disagreed  with  CCC's 
statement  that  it  has  been  determined 
that  this  rule  will  not  result  in 
"significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets."  Tliis 
respondent  shared  that  while  the 
interim  rule  contained  some 
improvements,  some  of  the  changes 
would  restrict  the  competitiveness  of, 
and  be  detrimental  to,  the  sale  of  U.S. 
goods.  The  commenter  argued  that  the 
interim  rule  was  an  overreaction 
resulting  from  the  Iraqi  default  on  GSM- 
102/103  guaranteed  obligations.  The 
commenter  acknowledged  that  the  U.S. 
Government  must  monitor  the  programs 
to  prevent  abuse  but  contended  that,  in 
general,  free  market  conditions  should 
prevail.  While  CCC  agrees  that  the 
GSM-102/103  programs  should  avoid 
unduly  restricting  normal  commercial 
practices,  the  Department  has  been 
mandated  by  Congress  to  implement 
measures  to  guard  against  program 
abuse.  It  is  the  Department's  intention  to 
adopt  necessary  program  safeguards 
while  still  enhancing  the  ability  of  U.S. 
exporters  to  compete  in  foreign  markets. 

Four  commenters  supported  and 
commended  the  USDA's  efforts  to 
catalogue  and  codify  many  of  the 
operational  features  of  the  programs,  to  • 
assure  that  the  regulations  are  being 
met,  and  to  create  more  accountability 
within  the  programs. 

Four  other  commenters  felt  that  the 
intention  ofthe  interim  rule  to"*  *  * 
simplify  material,  enhance  clarity, 
eliminate  duplication  and  facilitate  their 
use  •  *  •  "  has  not  been  met.  These 
commenters  stated  that  the  interim  rule 
is  complicated,  unclear  at  some  points, 
and  unnecessarily  duplicative.  The 
commenter  argued  and  that,  more  than 
ever,  the  regulations  contain 
burdensome  regulatory  features  which 
could  constrain  the  programs' 
effectiveness. 

One  commenter  felt  that  the  interests 
of  program  simplification  have  been 
abandoned  and  that  undue  burdens  are 
being  placed  on  participants  to  protect 
the  programs  from  a  few  perceived 
manipulations.  This  commenter 
suggested  that  the  program  is  not  "user 
friendly"  when  administrators  focus 
only  on  protecting  the  programs  from  all 
risk,  or  on  shifting  all  risk  to  the 
exporter  or  buyer.  Another  respondent 
felt  that  the  lack  of  USDA  guidance  on- 
pertinent  issues  is  not  only  frustrating, 
but  may  have  also  compromised  the 
strengths  ofthe  U.S.  agricultural  system. 
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CCC  agrees  that  the  interim  rule 
contains  regulatory  features  that  place 
additional  burdens  on  program 
participants,  such  as  added  certification 
statements,  requirements  to  maintain 
arrival  documentation,  and  longer 
retention  time  on  transaction  records. 
Although  such  requirements  may 
compare  unfavorably  with  the 
simplicity  ofthe  prior  regulations,  these 
requirements  are  mandated  by  the  1990 
Act.  On  the  other  hand.  CCC  has  also 
made  changes  that  consolidate  program 
requirements.  For  example,  policy  and 
additional  program  requirements 
previously  contained  in  a  number  of 
Notices  to  Participants  were 
incorporated  into  the  interim  rule. 

Five  commenters  felt  that  the  revised 
regulations  are  a  response  to  criticism  of 
the  GSM-102/103  programs  and 
pressure  on  program  administration 
brought  on  by  prior  audits  and 
investigations  by  the  General 
Accounting  Office  and  USDA's  Office  of 
the  Insp>ector  General.  Another 
commenter  stated  that  since  auditors  do 
not  create  exports  for  the  U.S.  economy 
and  have  no  responsibility  for  market 
development  there  is  a  need  to  re- 
establish teamwork  between  FAS  and 
the  export  community  to  resolve  key 
issues.  One  commenter  felt  the  intent  of 
the  1990  Farm  Bill  was  to  streamline 
program  procedures,  but,  in  actuality, 
the  programs  are  more  bureaucratic  than 
ever.  This  same  commenter  felt  that  the 
USDA  has  forgotten  that  the  GSM-102/ 
103  programs  are  commercial  programs, 
that  the  programs  must  reflect 
commercial  realities,  and  that  recent 
studies  and  audits  have  not  focused  on 
the  commercial  and  competitive 
viability  ofthe  GSM-102/103. 

CCC  acknowledges  these  concerns.  In 
addressing  audit  and  investigation 
reports  on  its  commercial  export 
programs,  CCC  has  attempted  to  put  in 
perspective  the  relatively  low  incidence 
of  program  violations  in  the  programs. 
However,  given  that  many  ofthe 
requirements  ofthe  interim  rule  aimed 
at  preventing  program  abuses  were 
mandated  by  the  1990  Act,  CCC  cannot 
concur  that  the  primary  legislative 
intent  was  to  "streamline  procedures." 

Three  respondents  recommended  that 
the  interim  rule  be  revised  to  allow 
financial  institutions  to  use  the 
commercial  banking  practice  of 
securitization  as  a  financing  technique 
for  CXX-guaranteed  credits! 
Securitization  would  involve  the 
packaging  of  such  credits  by  a  U.S. 
financial  institution  for  sale  to  third 
parties  as  U.S.-govemment  guaranteed 
securities.  It  is  asserted  that 
securitization  would  expand  sources, 
and  perhaps  reduce  the  cost,  of 


financing  for  CCC-guaranteed  credits. 
However,  respondents  point  out  that 
certain  program  regulations  and  CCC 
policies  now  make  securitization 
infeasible.  For  example,  regulations 
require  that  the  guarantee  holder  who 
Jias  experienced  a  default  and  filed  a 
claim  with  CCC  must  turn  all  recoveries 
"from  any  source  whatsoever"  over  to 
CCC  for  pro  rata  sharing 
(§  1493.130(b)(1)).  This  provision  is 
intended  to  ensure  that  the  U.S.  party 
financing  the  transaction  always 
remains  at  risk  for  the  portion  ofthe 
credit  and  interest  not  guaranteed  by 
CCC.  Generally,  this  policy  is  seen  as 
incompatible  with  the  issuance  of  100% 
U.S.  Government-guaranteed  securities 
since  any  collateral  put  up  by  the 
foreign  borrower  to  cover  the  portion 
not  guaranteed  by  CCC  could  be  subject 
to  pro-rata  sharine  with  CCC. 

Similariy,  U.S.  banks  point  out  that 
the  unwillingness  of  CCC  to  pre-approve 
export  and  other  documents  that  must 
be  submitted  to  support  a  claim  on  CCC 
in  the  event  of  defauh  makes  it 
impossible  to  issue  high  grade  securities 
based  on  CCC-guaranteed  credits. 
Without  pre-approval.  such  securities 
could  not  be  marketed  with  absolute 
assurance  that  claims  on  CCC  for 
defaults  on  the  underlying  credits 
would  be  found  in  good  order  and 
honored. 

CCC  has  considered  these  and  other 
proposals  for  securitization  of  CCC- 
guaranteed  credits.  However,  CCC 
remains  of  the  view  that,  although  the 
degree  of  risk-sharing  may  be  adapted  to 
meet  program  objectives,  requiring  risk- 
sharing  with  the  holder  ofthe  guarantee 
(normally  a  U.S.  bank)  is  an  essential 
feature  ofthe  GSM-102/103  programs.  It 
forces  the  private  sector  to  engage  in 
risk  assessment  relating  to  individual 
transactions,  and  thereby  supplements 
the  risk  assessment  done  by  CCC  prior 
to  announcing  export  credit  guarantee 
programs  for  si}ecific  coimtries. 
Removing  this  requirement  would  also 
reduce  the  incentive  banks  now  have  to 
press  for  recovery  of  late  payments  from 
foreign  banks  rather  than  claiming 
immediately  on  CCC.  CCC  does  not  have 
the  resources  that  would  be  required  to 
pre-approve  documents  and  to 
effectively  manage  the  increase  in 
claims  and  follow-up  recovery  efforts 
that  would  go  band-in-hand  with 
changing  the  specified  provisions  ofthe 
GSM-102/103  regulations  to  facilitate 
securitization.  For  these  reasons,  CCC  is 
not  prepared  at  this  time  to  propose 
program  changes  to  facilitate 
securitization  of  its  credit  guarantees. 

Two  comments  were  received 
regarding  republishing  the  rule.  One 
respondent  su^ested  that  the  USDA 


republish  the  regulations  on  a  routine 
basis,  requesting  pubUc  comments,  to 
insure  that  improvements  in  the 
programs  may  be  continually  advocated 
and  effected.  Another  commenter 
suggested  a  redraft  of  areas  of  greatest 
controversy  and  republication  with 
request  for  comments.  CCC  agrees  that 
the  GSM-102/103  program  regulations 
are  important  and  should  be  reviewed 
periodically.  It  is  CCC's  pohcy  to  do 
this.  However,  publication  of  an 
additional  interim  rule  at  this  time 
would  further  delay  implementation  of 
a  final  rule  which  is  needed  to  establish 
a  basic  permanent  framework  for  the 
programs. 

One  commenter  felt  that  the  delays  in 
the  administrative  process  increase 
exporter  risks  and  costs  and  inhibit  the 
programs'  effectiveness.  This 
respondent  recommended  that  the 
regulations  include  absolute  deadhnes 
governing  the  USDA's  performance  of 
administrative  functions.  CCC 
recognizes  that  administrative  delays  in 
processing  applications  and  issuing 
guarantees  may  result  in  additional 
costs  and  risks  to  exporters,  and  CCC  is. 
therefore,  committed  to  expediting 
existing  administrative  procedures. 
However,  it  is  not  feasible  to  establish 
absolute  time-frames  for  actions  because 
many  administrative  delays  may  be  due 
to  the  failure  of  participants  to  provide 
all  required  information,  or  are  the 
unavoidable  consequence  of  increased 
program  activity  during  specific  time 
periods. 

One  respondent  recommended  that  a 
special  trade  advisory  committee  be 
established  to  address  controversial 
provisions  of  program  regulations.  The 
commenter  called  on  the  Agricultural 
Policy  Advisory  Committee  (APAC)  and 
the  Agricultural  Technical  Advisory 
Committee  (ATAC)  to  devote  attention 
to  these  programs.  CCC  disagrees  that  a 
special  trade  advisory  committee  is 
warranted.  Considerable  debate  was 
aired  when  Congress  developed  the 
1990  Act  which  mandated  changes  to 
the  GSM-102/103  programs.  The 
Department  also  has  considerable 
experience  in  administering  credit  and 
credit  guarantee  programs,  and  has  a 
continuing  dialogue  with  private  sector 
program  participants  on  administrative 
and  other  program  policies.  CCC 
believes  that  the  rulemaking  process 
should  remain  the  primary  vehicle  for 
obtaining  views  of  interested  parties. 
Thlsprocess  gives  an  equal  opportunity 
to  all  parties,  is  part  of  the  public 
record,  and  is  required  by  law.  The 
APAC  and  ATAC  could  consfder  GSM- 
102/103  issues  if  their  members  so 
choose. 
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A  commenter  suggested  that  solutions 
to  some  of  the  problems  are  simply  to 
modify  the  regulations,  but  other 
problems  require  a  comprehensive 
policy  review  by  USDA  policy  ofBciaLs. 
Another  commenter  supported  a  special 
credit  fedlity  separate  from  the  regular 
GSN4-102/103  programs  for  the  former 
Republics  of  the  Soviet  Union.  These 
comments,  by  their  own  admission, 
address  concerns  outside  the  content  of 
the  program  regulations  and  therefore, 
are  not  considered  in  this  final  nile. 

SectioB  by  Section  Analysis  of  Subpart 
AandB 

The  numbering  system  of  the  final 
rule  differs  somewhat  from  that  of  the 
interim  rule.  Some  sections  were  added, 
some  were  deleted.  For  the  purposes  of 
this  discussion,  the  numbering  system 
of  the  final  rule  will  be  used,  except 
where  otherwise  indicated.  In  addition 
to  changes  resulting  firom  comments 
from  interested  parties,  some  additional 
changes  in  language  have  been 
incorporated  into  the  final  rule  for  the 
purpose  of  clarification  of  specific 
provisions.  These  changes  are  minor 
and  not  of  a  substantive  nature. 

Subpart  A:  Restrictions  and  Criteria  far 
Export  Credit  Guarantee  Pmgrams 

Section  1493.1  General  Statement 

No  public  comment  received  on  this 
section.  No  changes  have  been  made  in 
this  section  of  the  final  rule. 

Section  1493.2  Purposes  of  Program 

One  commenter  felt  that  the  purposes 
of  the  program  are  accurately  conceived, 
well-prioritized  and  complete,  and 
should  serve  as  the  key  criteria  to  guide 
CCC  in  both  the  drafting  of  the  final  rule 
and  the  operation  of  the  GSM-102/103 
programs.  No  changes  have  been  made 
in  this  section  of  the  final  rule. 

Section  1493.3  Restrictions  on  Programs 
and  Cargo  Preference  Statement 

One  commenter  praised  the  USDA  for 
its  stand  on  this  issue.  No  changes  have 
been  made  in  this  section  of  the  final 
rule. 

Section  1493.4  Criteria  for  Country 
Allocations 

One  commenter  felt  that,  because  of 
problems  which  previously  impeded  the 
timely  provision  of  the  credits  to  the 
republics  of  the  former  Soviet  Union, 
USDA  needs  to  elaborate  its 
"creditworthiness"  criteria  and  should 
consider  revising  current  restrictions  . 
and  timits  on  credit  that  make  it 
difficult  for  many  debt-burdened 
countries  to  peiticipete  in  the  program. 
CCC  notes  that  the  1990  Act  prohibits 
export  credit  guarantees  from  being 
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u.sei   "for  foreign  aid.  foreign  policy,  or 
debt  rescheduling  purposes"  and 
instructs  that  CCC  "shall  not  make 
cre(  it  guarantees  available  in 
con  lection  with  sales  of  agricultural 
com  modities  to  any  country  that  the 
Seci  etary  determines  cannot  adequately 
serv  ice  the  debt  associated  with  such     * 
sale  "  Under  this  legislative  mandate. 
CCC  believes  that  the  criteria  of  §  1493.4 
cam  lot  be  changed  in  ways  to  meet  the 
obje  ::tive  suggested  by  the  commenter. 

Seel  ion  1493.5  Criteria  for  Agricultural 
Con  modity  Allocations 

N  )  public  comment  received  on  this 
sect  on.  No  change^vhave  been  made  in 
this  section  of  the  final  rule. 

Seel  ion  1493.6  Additional  Required 
Det(  rminations  for  GSM-103 

N  >  public  comment  received  on  this 
sect  on.  No  changes  have  been  made  in 
this  set^ion  of  the  final  rule. 

Siih,  «3rt  B:  CCC  Export  Credit  Guarantee 
Proi  ram  (GSM-W2)  and  CCC 
Inte  mediate  Export  Credit  Guarantee 
Proi  ram  lGSM-t03l  Operations 

Seel  on  1493.10  General  Statement 

N  >  public  comment  received  on  this 
on.  No  substantive  changes  have 
made  in  this  section  of  the  final 


sect 
beei 
rule 


Seel  on  1493.20  Definition  of  Terms 

El  ;ht  respondents  commented  on 
§  14  )3.20(f).  Discounts  and  Allowances. 
All  I  omments.  in  one  way  or  another, 
re(X)rnmended  changes  to  this  .section  to 
permit  discounts  and  allowances  that 
are  i  onsistent  with  customary 
com  mercial  trade  practices.  The 
com  menters  suggested  specifically 
exclliding  from  the  definition  of 
discounts  and  allowances: 

(1  Cash  payments,  under  the  terms  of 
the  I  xport  sales  contract,  made  by  the 
exp(  rter  to  the  financing  institution 
whi  :h  reduce  the  amoimt  financed  and 
are  i  lotified  to  CCC  as  amendments  to 
port  value  or  export  value  as 
appi  opriate: 

12  Credits  against  the  sales  price, 
und  sr  the  terms  of  the  export  sales 
coni  ract,  which  reduce  the  amount  of 
CCC  coverage  and  are  notified  to  CCC  as 
ame  idments  to  the  port  value  and 
exp(  rted  value,  as  appropriate; 

(3  Cash  payments  oy  tne  exporter  to 
thin  parties  for  demurrage,  detention 
and  jverage  insurance  premiums;  and 

(4  Adjustments  for  destination 
wei  hts  in  cotton  sales. 

T  le  payments  or  credits  described  in 
com  ments  (1)  and  (2)  above,  are 
disc  >unts  or  allowances  to  the  importer; 
how  ever,  if  properly  reported  to  CCC  " 
and  the  amount  of  CCCs  coverage 


consequently  reduced,  no  program 
violation  is  involved.  CCC  has. 
therefore,  determined  not  to  include 
these  .suggested  exemptions  in 
1493.20(0.  Items  (3)  and  (4J  are 
addressed  below. 

One  commenter  recommended  that 
the  definition  of  discounts  and 
allowances  should  be  revised  to  delete 
reference  to  demurrage  and  detention 
settlements.  The  commenter  stated  that 
demurrage  and  detention  settlements 
are  normal  costs  which  may  be  in<:urre<i 
in  an  export  sales  transaction.  When 
settlement  funds  are  paid  to  an 
importer,  the  importer  is  only  acting  as 
an  intermediary  in  making  these 
payments  to  a  third  party,  i.e.,  the 
shipping  line.  Thus  the  finandal 
transaction  between  exporter  and 
importer  is  unaffected.  Similarly, 
payments  of  over-age  insurance 
premiums  to  undenvriters  because  of  an 
exporter's  inability  to  otherwise  charter 
a  vessel  of  required  specificatioru 
.should  not  be  considered  a  discount  or 
allowance  to  the  importer.  CCC  concurs 
with  these  comments  and  has  therefore, 
deleted  reference  to  demurrage  and 
detention  in  the  definition  of  discounts 
and  allowances  in  this  final  rule. 

Two  respondents  felt  that  there  is  a 
contradiction  in  the  USDA's 
interpretation  of  §  1493.20(f).  When  a 
weight  increase  occurs  at  destination. 
CCC  makes  no  provision  for  amending 
the  exported  value  to  increase  coverage. 
However,  when  destination  weights 
decrease,  any  adjustment  by  tiie 
exporter  in  favor  of  the  importer  is 
considered  by  CCC  as  a  discount  or 
allowance  and  CCC  requires  that  the 
value  of  the  guarantee  be 
correspondingly  reduced.  The 
respondents  argue  that  there  should  be 
consistent  treatment  in  both  cases,  and 
that  as  long  as  there  is  coverage 
available  fi-om  the  country  line, 
adjustments  to  exported  value  should  be 
made  for  both  weight  increases  or 
decreases.  CCC  disagrees.  To  guard 
against  potential  program  abuse,  CCC 
has  instituted  a  system  to  price  review 
all  transactions  for  which  GSM-102/103 
guarantees  are  sought  The  purpose  of 
the  price  review  is  to  insure  that  the 
sales  price  of  the  transaction  being 
guaranteed  falls  within  a  reasonable  and 
acceptable  price  range  given  market 
conditions  in  existence  at  the  time  of 
the  sale.  CCC's  price  review  compares 
the  particular  price  with  representative 
prices  at  a  \J.S.  export  position,  and  is. 
therefore,  based  up>oo  U.S.  export 
weight  and  grade  determinations. 

Thus,  determining  the  port  value  and 
guaranteed  value  of  the  transaction,  and 
CCC's  contingent  liablilitj  under  the 
^uarajitL>(:.  on  thu  basis  of  destinatioB 
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weights  and  grades  would  undermine 
the  effectiveness  of  and  could 
potentially  invalidate,  the  price  review 
process.  CCC  recognizes  that,  in  certain 
markets,  the  use  of  destination  weights 
and  grades  is  a  normal  commercial  term 
of  contract  and,  therefore,  will  i.ssue 
guarantees  in  connection  with  such 
transactions  to  facilitate  the  export 
trade.  However,  since  CCC  is  not  able  to 
conduct  price  reviews  on  the  basis  of 
destination  weights  and  grades  (because 
the  determination  of  destination  weights 
and  grades  necessarily  occurs  only  after 
the  commodities  have  arrived  at  the  port 
of  destination  and,  therefore,  long  after 
the  application  for  GSM-102/103 
coverage  has  been  approved),  exporters 
will  have  to  bear  the  varied  risks 
involved  with  contracting  on  that  basis. 
Those  risks  include  the  possibility  that 
a  decrease  in  weight  or  grade  between 
export  and  destination  will  result  in  an 
adjustment  or  settlement  in  favor  of  the 
importer;  or  that  an  increase  will  result 
in  an  adjustment  or  settlement  in  favor 
of  the  exporter.  In  the  former  case,  the 
adjustment  in  favor  of  the  importer 
would  qualify  as  a  "discount  or 
allowance"  within  the  meaning  of 
§  1493.20,  requiring  the  exporter  to 
report  the  occurence  so  that  the 
guarantee  can  be  amended  to  reflect  a 
downward  adjustment  in  CCC's  Uabilify 
made  because  to  do  so  could  invalidate 
the  price  review  determination  upon 
which  the  approval  of  the  guarantee  was 
initially  made. 

Two  respondents  felt  that,  in  the  case 
of  cotton,  a  special  exception  should  be 
made  because  of  (1)  the  sensitivity  of 
cotton  to  fluctuations  in  atmospheric 
conditions  resulting  in  gains  or  losses  in 
weight;  and  (2)  the  long  standing 
practice  of  marketing  cotton  on  the  basis 
of  landed  weights  and  quality.Changing 
this  practice,  to  comply  with 
regulations,  will  deny  the  cotton 
exporters  the  flexibility  to  market  cotton 
efficiently. 

CCC  has  determined  not  to  make  an 
exception  for  destination  weights  for 
cotton.  At  this  time  there  is  insufficient 
evidence  available  to  CCC  that  the 
interim  rule  has  caused  any  significant 
problems.  As  previously  noted,  when 
reported  property  to  CCC,  payment  of 
allowances  for  destination  weights  is 
not  a  program  violation. 

Two  commenters  requested  further 
clarification  of  what  CCC  considers 
discounts  and  allowances.  Specifically, 
they  ask  whether  the  definition 
encompasses  carrying  charges  and 
normal  customer  service  such  as  visits 
to  the  customer  (to  inspect  the  product, 
observe  its  use  in  the  market,  etc.), 
technical  assistance,  and  replacement  of 
faulty  or  defective  products?  The 


regulation's  definition  of  discounts  and 
allowances  includes  "a  promise  to 
provide  additional  goods,  services  or 
benefits  in  the  fiiture."  Thus,  CCC 
considers  an  exporter's  contractual 
obligation  to  provide  technical 
assistance,  or  trade  servicing,  to  be,  by 
definition,  a  discount  or  allowance  to 
the  commodity  price  on  which  CCC 
price  review  is  based  (unless,  at  the  time 
of  price  review,  the  exporter  justifies  to 
CCC  how  such  service  or  assistance  is 
incorporated  into  the  price,  and  the 
price  is  thus  approved  by  CCC). 
However,  if  an  exporter  does  routine 
servicing  of  accounts  and  customer 
visits,  without  any  contractual 
obligation  to  do  so,  no  discount  or 
allowance  is  provided  under  the 
definition.  CCC  has  determined  not  to 
further  modify  the  definition  of 
discounts  and  allowances  because  there 
is  an  infinite  variety  of  circumstances 
urider  which  exporters  could  provide  a 
wide  range  of  services  to  importers. 
Exporters  are  obliged  to  report  instances 
that  may  be  discounts  and  allowances, 
and  CCC  will  make  a  determination  on 
a  case-by-case  basis. 

One  respondent  suggested  that:  (1)  the 
definition  be  changed  to  allow  for 
normal  customer  services,  and  (2)  the 
last  phrase  be  changed  to  establish  a 
minimum  threshold  of  2.5  percent  of 
sales  value  for  defining  quality,  weight 
and  certain  other  settlements  as 
discounts  or  allowances.  CCC  has 
determined  it  is  inappropriate  to  set 
such  a  minimum  threshold  because  it 
could  permit  circumvention  of  the  price 
review  process. 

A  comment  was  received  regarding 
the  definition  of  Eligible  Interest  in 
§  1493.20(g).  The  commenter  felt  that 
the  phrase  "the  maximum  interest  rate 
stated  in  the  payment  guarantee,  when 
determined  or  adjusted  by  CCC  will  not 
exceed  the  average  investment  rate  of 
the  most  recent  Treasury  52-week  bill 
auction  in  effect  at  that  time"  seems  to 
imply  that  CCC  is  able  to  adjust  the 
guaranteed  interest  rate  after  the 
payment  guarantee  is  issued.  The 
respondent  requested  clarification. 

CCC's  maximum  liability  for  interest 
coverage  is  indicated  in  the  payment 
guarantee  or  any  amendments  thereof. 
CCC  can  issue  payment  guarantees  at 
either  a  fixed  rate  of  interest  or  at  an 
adjustable  rate  of  interest.  In  the  case  of 
a  fixed  interest  rate,  the  rate  of  CCC's 
interest  coverage  is  determined  as  of  the 
date  of  application  for  that  payment 
guarantee  and  is  indicated  on  the  face 
of  the  payment  guarantee.  This 
maximum  eligible  interest  rate  coverage 
will  not  change. 

On  adjustable  rate  coverage  payment 
guarantees,  the  method  or  fomiula  for 


determining  the  eligible  interest  rate 
coverage  is  established  for  specific  time 
periods.  The  operative  phrase  in  the 
definition  is  "when  determined  or 
adjusted  by  CCC."  For  example, 
currently  on  GSM-103  payment 
guarantees  which  allow  for  an 
adjustment  in  CCC's  eligible  interest 
coverage,  the  determination  of 
maximum  interest  coverage  is  made  on 
the  date  of  export  and  adjusted  only  on 
the  due  dates  for  principal. 

One  commenter  suggested  that  CCC 
adopt,  at  the  option  of  the  lender,  a 
variable  rate  of  interest  coverage.  CCC 
allows  the  assignee  U.S.  financial 
institution  to  provide  credit  to  the 
foreign  bank  on  the  basis  of  a  variable 
rate  of  interest.  However,  under  tlie 
interim  rule  and  prior  regulations,  CCC 
states  in  the  Program  Announcement  for 
the  applicable  country  whether  its 
guarantee  coverage  will  be  offered  with 
a  fixed  or  adjustable  rate  of  interest 
coverage.  CCC  has  determined  that  if 
interest  rate  coverage  were  determined 
at  the  option  of  the  lender,  CCC  would 
not  be  able  to  adequately  control  its  risk 
exposure.  Therefore,  it  has  been 
determined  not  to  make  the  suggested 
change. 

Five  respondents  commented  on  the 
definition  of  §  1493.20(h)(l)(ii), 
Exported  Value,  where  CCC's  pa\  ment 
guarantee  coverage  is  on  the  basis  of 
FAS  or  FOB  value  on  transactions  sold 
on  a  CFR  or  CIF  basis.  All  commenters 
expressed  concern  that  under  this 
requirement  the  FAS  or  FOB  coverage 
will  be  reduced  should  the  actual  freight 
and/or  insurance  increase  from  what 
was  anticipated  at  the  time  of  the 
exporter's  application  for  a  payment 
guarantee.  The  commenters  noted  that 
the  exporter  may  thus  find  a  portion  of 
the  sale  amount  is  uncollectable  under 
the  letter  of  credit  because  the  financing 
institution  will  only  pay  the  exporter 
the  amount  recoverable  under  the 
payment  guarantee,  plus  the  bank's 
proportion  of  shared  risk.  Other 
concerns  raised  were  that  this 
requirement  is  impractical  and  will 
cause  problems  for  all  parties  because; 
(1)  the  actual  amount  of  coverage  may 
not  be  established  until  long  after  the 
sale  has  been  made;  (2)  the  values  stated 
in  the  letter  of  credit  and  the  import 
licenses  will  not  reflect  the  value  m 
final  payment  guarantee;  and  (3)  the 
values  in  the  final  payment  schedule 
will  not  reflect  the  values  in  the 
payment  guarantee  nor  will  they  reflect 
the  agreement  between  the  buyers  and 
sellers  at  the  time  the  contract  wus 
made.  Commenters  stated  that  the 
requirement  will  reduce  use  of  thi- 
programs  because  exporters  may  stop 
selling  CFR  and  instead  offer  onl\  on  a 
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FOB  basis.  U.S.  exporters  could  also  be 
hurt  if  buyers,  who  previously 
purchased  on  a  CFR  basis,  choose  to 
(barter  ships  for  themselves. 

The  arguments  made  by  the 
i:ommenters  are  compelling.  CCXTs 
intent  in  framing  the  provision  of  the 
interim  rule  was  not  to  expose 
exporters,  importers  or  assignees  to 
unmanageable  risks.  CCC  has 
determined  to  revise  §  1493.20(h)(l)(ii) 
and  §  1493.80(a)(7)  to  return  to  the 
practice  of  using  the  exporter's 
valuation  of  freight  and  insurance  costs 
at  time  of  application  for  a  payment 
guarantee  as  the  basis  for  determining 
exported  commodity  value  under  the 
payment  guarantee.  CCC  recognizes  that 
this  change  may  be  viewed  as  exposing 
CCC  to  an  added  measure  of  liability  in 
cases  where  actual  freight  costs  turn  out 
to  be  lower  than  estimated  in  the 
exporter's  application.  However.  CCC 
notes  that  its  price  review  procedure 
confirms  that  both  the  overall  CFR  or 
CIF  price  and  the  implied  FOB  or  FAS 
commodity  price  are  within  acceptable 
ranges  at  the  time  of  application.  This 
ensures  against  exporters  deliberately 
under-estimating  hreight  cost  at  the  time 
of  application  in  order  to  finance 
indirectly  a  significant  portion  of  freight 
costs  in  the  commodity  financing. 

One  commenter  suggested  that  in 
1)  1493.20(k),  Foreign  Bank  Letter  of 
Credit,  the  reference  to  International 
Chamber  of  Commerce  (ICC),  Uniform 
Customs  and  Practice  for  Documentary 
Credits.  Publication  No.  400  be  replaced 
with  "latest  revision"  to  avoid  the  need 
for  an  amendment  of  the  rule  when  the 
(CC  updates  this  publication.  CCC 
agrees  to  this  technical  change  and  has 
revised  §  1493.20(k)  to  reflect  the 
suggestion  and  the  fact  that  ICC 
Publication  No.  4D0  has  been  revised 
and  issued  as  ICC  Publication  No.  500. 
We  have  also  included  the  use  of  the 
(.opyright  symbol,  ^k  to  reflect  the 
proprietary  intere.st  of  the  ICC  in  this 
publication. 

Although  no  public  comment  was 
rK(  eivcd  regarding  the  definition  of 

Incoterms"  found  at  §  1493.20(q).  CCC 
has  updated  the  final  rult  to  rtflect  the 
current  International  Chamlier  of 
Commerce's  abbreviation  for  the  term 

"Cost  and  Freight".  Ac;cordlngly.  CCC 
u.ses  the  abbreviation  "CFR,"  makes 
such  correction  to  §  1493.20(q),  and 
further  acknowledges  the  Dlternative 
abbreviations,  "C&F"  and  "CNF", 
because  of  their  continued  common 
commen-.ial  use.  Additional  language  is 
tiLso  added  to  this  definition  to  indicate 
CCC's  position  that  contractual 
obligations  are  incurred  by  the  use  of 
those  terms  by  program  participants. 
Additionally,  we  have  again  included 


the  iise  of  the  copyright  symbol.  ©,  to 
refli  ct  the  ICCs  proprietary  interest. 

O  le  commenter  suggested  that  the 
phr)  ise  in  §  1493.20(s).  Late  Interest.  " 
"  •   •  beginning  on  the  first  day  after 
whi  :h  the  claim  for  loss  is  found  in 
goo  1  order  by  CCC  *  *  •  "  be  changed 
to  '*  •  •  •  beginning  on  the  first  day 
after  receipt  of  a  claim  which  CCC  has 
determined  to  be  in  good  order  •  •  *  " 
in  a  rder  to  be  consistent  with 
§  14  93.120(c).  Late  Interest  Payment. 
CC(  has  determined  that  the  definition 
of "  ^te  interest"  contained  in 
§  14  93.20(s)  be  revised  as  suggested  to 
avo  d  inconsistency. 

C  )nceming  §  1493.20(v)(3).  Port 
Val  le.  one  commenter  felt  that  when 
CC( :  announces  CFR  or  OF  coverage, 
the  :ost  of  bulk  destination  bagging 
sho  lid  be  covered  by  the  credit 
gua  antee,  provided  that  the  total  cost  of 
oce^n  freight  for  bulk  shipment  plus  all 
cos  s  of  bagging  at  the  destination  does 
not  exceed  the  comparable  cost  of  ocean 
frei  ;ht  for  bagged  cargo.  CCC  does 
cor  iider  that  packaging  materials  for 
bul  L  commodities  may  be  an  integral 
par  ofthecommodity  sale.  Hence,  on 
a  bi  ilk  commodity  sale  which  includes 
des  ination  bagging,  CCC  would  permit 
thelcosts  of  bags,  needles  and  twine 
expjDrted  from  the  U.S.  with  the 
commodity  to  be  included  in  the 
pa)«nent  guarantee.  Further,  CCC  will 
issue  payment  guarantees  on  CFR  or  QF 
.sales  with  destination  bagging,  if  all 
cosjs  of  the  bagging  at  destination  are 
deducted  as  provided  in  §  1493.20(h)(3) 
and  §  1493.20(v)(3).  However.  CCC 
disagrees  that  CCC  should  cover  the 
costs  of  foreign  labor  involved  in 
destination  bagging  in  its  payment 
gudrantee. 

A  comment  regarding  §  1493.20(x). 
Related  Ctt)ligation,  suggested  that  since 
draft(s)  are  not  always  used,  the 
wording  of  the  last  sentence  should  be 
amended  to  read:  "The  U.S.  financial 
ins  itution  is  entitled  to  such  payments 
bee  ause  it  has  financed  the  obligation 
aril  ing  under  the  letter  of  credit."  CCC 
agr  ies  and  has  revised  the  language  of 
§  1  ^93.20(x)  accordingly. 

Sei  lion  1493.30  Information  Required 
for  Program  Participation 

( >ne  comment  was  received  regarding 
th(  applicant's  financial  responsibility. 
Th  !  commenter  was  concerned  that 
sm  ill  European  companies  opening 
off  (X'S  in  the  U.S.  in  order  to  take 
ad  antage  of  USDA  agricultural 
pn  grams  can  and  will  make  corrupt 
pa  ments  or  grant  after  sales  ser\'ices 
be<  ause  their  maximum  exposure  is 
lin  ited  to  a  small  office  and  minimal 
as!  ets.  In  its  experience  with 
pa  ticipants  under  the  GSM-102/103 


programs.  CCC  finds  no  grounds  for  this 
concern.  Of  those  few  instances  of 
corrupt  payments  or  after  sales  services 
that  have  been  identified  in  CCC 
guaranteed  transactions  (principally  in 
connection  with  past  sales  to  Iraq),  such 
program  violations  have  been  no  more 
prevalent  in  transactions  entered  into  by 
the  U.S.  offices  of  small  European-based 
(xjmpanies. 

This  same  commenter  suggested  that 
the  determination  of  financial 
responsibility  .should  be  predicated  on 
an  applicant  having  a  minimum  net 
worth  of  $5  million,  or  of  an  amount 
relative  to  GSM  business  done,  such  as 
10%  of  estimated  annual  business.  It  is 
CCC's  view  that  setting  minimum  net 
worth  requirements  would 
unreasonably  and  unfairly  exclude 
virtually  alt  small  export  companies 
currently  participating  in  the  programs. 
Small  exporters  play  a  significant  role, 
especially  in  relation  to  certain 
countries  and  certain  commodities,  and 
often  where  frequent  small  deliveries 
are  desired  by  foreign  buyers. 

In  general,  CCC's  experience  with  the 
financial  responsibility  requirement 
introduced  in  the  interim  rule  has  been 
unsatisfactory.  The  requirement  appears 
to  have  little  or  no  value  in  protecting 
CCC  from  financial  exposure  due  to 
program  violations  by  an  exporter.  Nor 
has  this  requirement  enhanced  CCC's 
ability  to  recapture  financial  losses  by 
pursuing  exporters  for  monetary 
judgments  in  the  event  of  a  program 
violation.  CCC's  potential  financial 
liability  in  issuing  a  pajrment  guarantee 
is  the  risk  of  default  irom  the  foreign 
bank  issuing  the  letter  of  credit.  The 
rates  of  transaction  nonperformance  and 
of  program  violations  have  been  very 
low.  CCC  takes  any  program  violation 
seriously  and  pursues  administrative 
actions  against  exporters  .shown  to  have 
violated  the  program  or  other  applicable 
U.S.  laws.  However,  demonstrating  a 
minimum  level  of  financial  assets,  or 
meeting  other  financial  tests,  does  not 
materially  enhance  CCC's  ability  to 
recover  losses.  Such  tests  are  unreliable 
and  quickly  outdated.  Therefore,  CCC 
has  decided  to  delete  all  references  to 
financial  responsibility  from  §  1493..3U 
and  from  §  1493.30(d)(1). 

CCC  has  revised  the  scope  of  the 
certification  statement  required  by 
§  1493.30(a)(6).  This  section  has 
required  applicants  to  certify  that  "tiie 
applicant:  any  owner,  in  whole  or  in 
part;  or  any  employee  hs  not  currently 
debarred  or  suspended  from  contracting 
with  or  participating  in  programs 
administered  by  any  U.S.  Government 
Agency."  CCC  has  determined  that  this 
certification  requirement  should  be 
eased  in  recognition  that  lai^ 
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companies.  ei^edaUy  publicly-traded 
ones  with  many  shareholders,  cannot 
make  the  certification  with  ai»olute 
knowledge  of  its  truth.  Section 
1493.30(a)(6)  now  requires  the  following 
certification:  "I  certify,  to  the  best  of  my 
knowledge  and  belief,  that  neither 
[name  of  applicant)  nor  acty  of  its 
principals  has  been  debarred, 
suspended,  or  proposed  for  debarment 
from  contracting  wkh  or  pMticipating  in 
programs  administered  by  any  MS. 
Government  agency.  ("Principols,"  for 
the  purpose  of  this  certification,  means 
officers;  directors;  owners  of  five 
percent  of  or  more  stock;  partners;  and 
persons  having  primary  management  or 
supervisory  responsibihty  within  a 
business  entity  (e.g.,  general  manager, 
plant  manager,  head  of  a  subsidiary 
division,  or  business  segment,  and 
similar  positions)).  I  further  agree  rhat, 
should  any  such  debarment, 
suspeiision,  or  notice  of  proposed 
debarment  occur  in  the  future,  (name  of 
applicant)  will  immediately  notify 
CCC."  ' 

In  keeping  with  the  above  change  in 
certification,  §  1493.30(d),  Ineligibility 
for  Program  Participation,  has  been 
revised  to  delete  subparagraph  (4) 
which  made  ineligible  any  applicant 
employing  any  ii^ vidua!  who  is 
debarred  or  suspended.  This  change 
recognizes  that  some  applicants  will  not 
be  in  a  position  to  determine  whether  or 
not  a  single  cnpleyee  is  debarred  or 
suspended. 

Section  1493.40  Application  for 
Payment  Guarantee 

Three  respondents  commented  on  the 
description  and  value  of  discounts  and 
allowances,  §  1493.40(a)(l0).  The 
commenters  suggested  that  this 
requirement  is  impractical  because  most 
discounts  and  allowances  ate  not 
known  until  the  date  of  export  and 
many  times  are  not  quantifiable  ontil 
the  goods  have  been  discharged.  One 
commenter  feh  that  if  the  intention  of 
this  requiremeat  is  to  uncover  any 
attempt  to  obtain  coverage,  through 
prior  agTBeDMsit.  for  an  amount  greater 
than  the  vahie  of  the  romniodity 
tranaactifm,.  a  better  approach  would  be 
to  prohibit  any  discounts  or  allowances 
which  are  not  due  to  contingencies  or 
acts  which  are  not  known  at  the  time  of 
sale.  One  commenter  suggested  that  this 
requirement  be  deleted. 

CCC  hu  detetmined  that  to  protect  - 
the  integrity  of  the  program  and  to  limit 
CCC's  contingent  liabihty  in  the  event  of 
a  defiauh,  the  definitioa  of  discounts 
and  allowances  contained  in 
§  1493.20(f)  and  the  required  reporting 
thereof  under  §  14a3.40(a)4lO)  and 
§  l49a.80(aM8)  is  necessary  and 


appropriate.  Discoants  or  allowances 
that  are  unknown  by  the  exporter  at  the 
time  of  application  fior  a  payment 
guarantee,  of  course,  cannot  be  reported 
to  CCC  at  the  time  of  application. 
Howevw,  some  discounts  and 
allowfflfices  may  be  provided  for  in  the 
sales  contract  These  discounts  and 
allowances  skouM  be  reported  by  the 
exporter  at  time  of  application.  If  known 
discounts  or  allowances  are  not  reported 
to  CCC  at  the  time  of  application,  CCC 
cannot  adequately  price  review  the 
transaction. 

When  a  conditional  or  contingent 
discount  or  allowance  is  provided  for 
under  the  terms  of  the  export  sales 
contract,  it  should  be  noted  in  the 
application,  but  not  deducted  &x)m  the 
port  value  unless  agreed  by  CCC.  This 
is  because  the  exporter  may  not  know, 
at  the  time,  whether  the  condition(s) 
will  arise  and  the  discount  or  allowance 
will  be  paid.  The  exporter  should  report 
the  value  of  the  discount  or  allowance, 
if  it  has  been  paid,  at  the  time  of  Cling 
the  evidence  of  export  report  If  a 
payment  of  a  discount  or  allowance 
occurs  after  the  submission  of  an 
evidence  of  export  report,  the  exporter 
must  report  tiie  vaJue  of  the  diacount  or 
allowance  in  an  amnided  evidence  of 
export  report,  and  should  notify  the  U.S. 
assignee,  if  any  (see  previous  discussion 
of  this  point  concerning  the  defioiition 
of  "discounts  and  allowance," 
§  1493.20(f)).  In  the  event  of  a  daim 
under  the  payment  guarantee.  CCC  may 
hold  an  Mp<»ter  liable  for  value  of  the 
unreported  discotrats  and  allowances. 

Section  1493.40(a)(l4)  has  been 
revised  in  this  &ial  rule  for  the  purpose 
of  clarity.  Applicmts  often  were  unable 
to  report  the  addresa  of  the  foreign  bank 
issuing  dw  letter  of  credit.  The  language 
of  this  subaactian  has  been  changed  to 
now  state  "the  address  or  location"  of 
the  foreign  bmrit.  CCC  has  determined 
this  change  will  still  provitle  sufficient 
information  to  identify  the  foreign  bank 
issuing  the  letter  of  credit. 

Section  1493.40(8KT5>  has  been 
revised  in  this  final  rule  to  delete  the 
requirement  to  inchtde  the  estimated 
principal  payment  due  dates  and 
amounts  due.  CCC  is  able  to  make  this 
calculation  using  other  infennation 
reported  under  ^s  subsection. 

Section  1493.40(a)(16)  has  been 
revised  in  this  final  rule  to  add  the 
number  of  the  Export  Enhancement     * 
Program,  Dairy  Export  Incentive 
Program,  Sunflowerseed  Oil  Assistance 
Program  or  Cottonseed  Oil  Assistance 
Program  Agreement  assigned  by  USDA, 
as  applicable.  This  added  information  is 
not  a  burdensome  requireraent  for  the 
exporter  and  assists  CCC  in  tracking 


concturent  use  of  credit  and  subsidy 
programs. 

One  comment  was  received  regarding 
USDA's  price  review  process 
established  under  §  1493.40(b).  The 
commenter  questioned  how  USDA  can 
properly  determine  a  fair  market  price. 
The  respondent  fielt  that  U.S.  companies 
will  lose  the  mcentive  to  be  innovative 
and  aggressive  in  creating  markets  for 
their  products  if  the  USDA  controls 
prices.  This  commenter  felt  Aat  while 
high  prices  may  indicate  kickbacks  or 
other  improprieties  and  warrant  a 
complete  investigation,  the  practice  of 
price  review  should  be  used  as  a  tool  to 
monitor  the  program,  and  should  not 
constitute  "price  approval."  The 
commenter  recommended  that  the 
practice  of  price  review  should  be 
eliminated  from  the  regulations.  CCC 
disagrees.  The  price  review  procedure 
under  the  GSM-102/103  programs  is  not 
a  "price  approval"  mechanism. 
Ahhough  CCC  does  have  the  right  to 
reject  applications  for  a  payment 
guarantee  that,  in  CCCs  opinion,  do  not 
reflect  market  parameters,  in  practice. 
when  a  sales  price  raises  questions,  the 
exporter  is  given  the  opportunity  to 
explain  the  factors  relating  to  the  price. 
Often,  after  receiving  such  information, 
CCC  has  been  able  to  approve  the 
application.  CCC's  intention  is  not  to 
control  the  price  that  an  exporter  may 
negotiate  with  an  importer.  However, 
CCC  does  have  an  obligation  to  review 
those  sales  prices  which  appear 
excessively  high  or  low  because  they 
may  be  linked  to  possible  program 
violations,  such  as  kickbacks,  extra  sales 
services  or  the  inclusion  of  lower  value 
foreign  content  in  the  shipment. 
Therefore,  the  current  practice  of  price 
review  for  GSM-102/103  program 
applications  will  continue. 

Section  1493.50  Certification 
Requirements  for  Obtaining  Payment 

Guarantees 

One  commenter  questioned  whether 
CCC  considered  normal  customer 
service,  e.g.,  visits  to  the  customer  to 
inspect  the  product,  to  observe  its  use 
in  the  market,  to  provide  technical 
assistance,  or  to  replace  faulty  or 
defective  products  to  be  extra  sales 
services  under  §  1493.50(b).  The 
respondent  requested  that  CCC  clarify 
and  give  examples  or  guidelines  of  what 
is  considered  to  be  extra  sales  services. 
CCC  cautions  exporters  that  any 
extension  of  extra  sales  services 
provided  to  an  importer  that  can  be 
directly  linked  to  a  GSM-102  er  GSM- 
103  payment  guarantee  may  be 
construed  as  a  discount  or  allowaB(.e 
which,  although  permissible,  must  be 
reported  and  deducted  from  the  valut*  of 
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the  guarantee.  On  the  other  hand,  an 
extra  sales  service  not  linked  to  the 
basic  commercial  intent  of  the 
transaction  (i.e.,  that  is  extraneous  to  the 
transaction)  is  prohibited.  The  instance, 
type,  nature,  and  the  extent  of  linkage 
to  the  sales  transaction  must  be 
examined  on  a  case-by-case  basis.  As 
previously  discussed  in  relation  to 
comments  received  concerning  the 
definition  of  "Discounts  and 
Allowances,"  §  1493.20(f),  CCC  will 
review  the  speciHc  circumstances  when 
they  are  reported.  Therefore,  CCC  has 
determined  not  to  provide  speciHc 
examples  of  extra  sales  services — 
extraneous  and  otherwise — in  the 
regulations. 

Two  respondents  made  comments 
regarding  §  1493.50(a),  which  requires 
the  exporter  to  certify  that  the 
agricultural  commodity  or  product 
exported  under  the  payment  guarantee 
is  a  U.S.  agricultural  commodity  or 
product  as  dePmed  by  §  1493.20(z). 
While  both  commenters  fundamentally 
agree  with  the  U.S.  origin  requirement, 
they  felt  that  because  of  the  changes  in 
the  U.S.  market  environment, 
particularly  the  U.S.-Canada  Free  Trade 
Agreement,  a  rigid  interpretation  of  the 
U.S.  origin  requirement  will  interfere 
with  the  normal  operation  of  the  U.S. 
grain  marketing  system.  The 
commenters  suggested  that  an 
alternative  to  the  U.S.  origin 
requirement  might  be  a  "transit  billing" 
system  similar  to  the  Agricultural 
Stabilization  and  Conservation  Service's 
current  policy  for  all  commodity 
purchases,  except  dairy  products.  Under 
transit  billing,  in  the  cgmmenter's 
opinion,  domestic  origin  requirements 
should  be  satisHed  if  a  grain  handling 
facility  containing  commingled 
domestic  and  foreign  origin 
commodities,  has  quantities  of  domestic 
origin  commodities  equal  to  or  greater 
than  the  quantity  called  for  in  the 
contract. 

CCC  has  reviewed  the  "transit  billing" 
system  and  has  determined  that  such  a 
system  will  not  meet  the  statutory 
requirements  of  the  1990  Act  because 
the  definition  of  a  U.S.  agricultural 
commodity  contained  in  Section  102(7) 
of  the  Act  requires  that  an  agricultural 
commodity  exported  under  the  GSM- 
102/103  programs  be  "entirely  produced 
in  the  United  States."  Transit  billing 
would  permit  unlimited  commingling  of 
U.S.  and  imported  grains  with  rules  that 
would  maximize  the  likelihood  that  a 
warehouseman  would  always  have  a 
sufficient  theoretical  U.S.-origin  stock 
position  to  be  able  to  fill  export  orders 
for  U.S.  grain.  It  would  be  a  formula 
accounting  system  which  would  be 
unrelated  to  the  actual  identity  of  the 


rain  being  handled.  Therefore,  it  has 
een  determined  that  transit  billing 

\  brould  not  meet  the  statutory 

I  eouirement. 
Another  alternative  proposed  by  one 
I  the  commenters  is  for  CCC  to  allow 
oreign  agricultural  components  to  be 

4  xported  but  to  provide  no  guarantee 

<  overage  on  the  value  of  any  such 

( omponents.  The  commenter  proposed 
I  lis  option  in  reference  to  bulk  grains, 
( n  agricultural  commodity,  not  a 
iroduct  of  an  agricultural  commodity. 
As  previously  noted.  Section  102(7)  of 
me  Agricultural  Trade  Act  of  1978,  as 
mended  by  the  1990  Act  does  not,  in 
)CC's  view,  permit  any  foreign  content 
}  be  included  in  the  U.S.  agricultural 
ommodity  exported  under  the  GSM- 
02/103  programs. 

J  ection  1493.60  Payment  Guarantee 

One  respondent  asked  if  under 
1493.60(b),  Period  of  Guarantee 
leverage,  the  language  "the  payment 
j  uarantee  will  apply  to  the  period 
Qeginning  either  on  the  date(s)  of 
flxport(s)  or  on  the  date  when  interest 
I  egins  to  accrue,  whichever  is  earlier," 
implies  that  CCC  will  guarantee  credits 

<  n  which  interest  accrues  prior  to 

iisbursement  of  funds  to  the  U.S. 
icporter.  The  answer  is  yes.  CCC  will 
rovide  a  payment  guarantee  that 
icludes  interest  coverage  which  begins 
before  the  date  of  export  from  the  U.S. 
n  circumstances  where  the  exporter  has 
old  the  commodity  at  an  U.S.  interior 
toint  of  loading  of  the  export  carrier 
s.g.,  railcar  or  truck  for  export  to 
/iexico).  However,  interest  coverage 
begins  no  earlier  than  the  date  interest 
I  egins  to  accrue  under  the  guaranteed 

<  redit.  This  date  could  be  earlier  than 
le  date  of  disbursement  of  funds  to  the 
I.S.  exporter  if  this  was  provided  for  in 
le  foreign  bank's  letter  of  credit  or 

1  elated  obligation. 
Comments  were  received  suggesting 
hanges  in  §  1493.60(e),  Reserve 
Coverage  for  Loading  Tolerances.  Three 

I  espondents  believed  the  purpose  of  this 
revision  is  to  allow  the  exporter  to  pay 

<  he  guarantee  fee  only  on  the  actual 

I  mount  of  the  coverage  required,  and 
I  ecommended  that  the  section  be 
hanged  to  allow  the  exporter  to  apply 
or  a  payment  guarantee  (and  pay  the 
uarantee  fee)  based  on  any  quantity, 
trithin  the  sales  contract  specifications, 
1  eserving  coverage  up  to  the  maximum 
I  lontract  tolerance.  One  of  the 
I  :ommentors  alse  felt  that,  as  a  result  of 
he  requirement  in  the  interim  rule, 
( ixporters  would  pay  excessive  fees  for 
I  leverage  not  used  and  credit  availability 
'  vould  be  encumbered  without  product 
I  ixported.  CCC  agrees  with  these 
lomments  and  has  revised  the  language 


of  §  1493.60(e)  to  permit  exporters  to 
apply  for  guarantee  coverage,  and  pay 
the  guarantee  fee,  on  the  basis  of  any 
quantity  within  the  upper  and  lower 
tolerance  and  to  reserve  coverage  up  to 
the  upper  tolerance.  After  export,  when 
coverage  has  been  reserved,  the  exporter 
will  be  permitted  to  amend  the  payment 
guarantee  and  pay  an  additional  fee 
based  upon  the  difference  between  the 
original  payment  guarantee  quantity  and 
the  actual  quantity  exported. 

Two  comments  were  received 
regarding  §  1493.60(i).  Amendments. 
One  commenter,  a  financial  institution, 
felt  that  a  request  for  an  amendment  of 
the  payment  guarantee  should  not  be 
restricted  to  the  exporter,  and  that  the 
assignee  should  also  be  able  to  submit 
a  request  for  an  amendment.  CCC 
disagrees.  To  do  so  would  place  CCC  in 
the  position  of  unilaterally  agreeing  to 
amend,  and  possibly  breach,  a 
contractual  agreement  with  exporters  at 
the  request  of  a  third  party. 

The  second  comment  received  on 
§  1493.60(i)  concerned  interpretation  of 
the  phrase  "  •  •  •  any  amendment  to 
the  payment  guarantee  may  result  in  an 
increase  of  the  guarantee  fee."  The 
commenter  felt  if  it  is  the  intention  of 
CCC  to  assess  fees  for  amendments, 
which  are  not  always  within  the 
exporter's  control,  then  this  language 
should  be  deleted.  It  is  not  CCC's 
intention  to  assess  additional  fees  for  all 
amendments.  In  response  to  the 
comment,  the  language  of  §  1493.60(i) 
has  been  clarified  to  provide  the 
possibility  that  CCC  may  charge  a  fee  for 
a  requested  amendment  when,  as  a 
consequence  of  the  request,  CCC  may 
incur  additional  liability. 

Section  1493.70  Guarantee  Rates  and 
Fees 

No  public  comment  was  received  on 
this  section.  No  changes  have  been 
made  in  this  section  of  the  final  rule. 

Section  1493.80  Evidence  of  Export 

Several  comments  were  received  on 
this  section.  A  general  comment  was 
made  regarding  the  proprietary  nature  of 
the  information  submitted  by  the 
exporter.  The  commenter  felt  that  any 
information  submitted  should  be 
deemed  confidential  and  access 
restricted;  neither  foreign  buyers  nor 
competitors  should  have  access.  CCC 
has  not  included  in  the  Interim  Rule  or 
Final  Rule  provisions  on  the  protection 
of  participant  information  because  this 
matter  is  governed  by  the  Freedom  of 
Information  Act  (FOIA)  and  the  Privacy 
Act.  Moreover,  section  402(a)(3)  of  the 
Agricultural  Trade  Act  of  1978,  as 
amended  by  the  1990  Act  (7  U.S.C. 
5662(a)(3))  provides  that  "the  personally 


identifiable  information  contained  in 
reports  under  subsection  (a)  (records  of 
the  exporter)  may  be  withheld  in 
accordance  with  section  552(b)(4)  of 
title  5,  United  States  Code."  This 
section  further  provides  that  "any 
officer  or  employee  of  the  Department  of 
Agriculture  who  knowingly  discloses 
confidential  information  as  defined  by 
section  1905  of  Title  18,  United  States 
Code,  shall  be  subject  to  section  1905  of 
Title  18,  United  States  Code.  Nothing  in 
this  subsection  shall  be  construed  to 
authorize  the  withholding  of 
information  from  Congress." 

Three  respondents  requested  that 
§  1493.80(a),  Report  of  Export,  be 
amended  to  allow  60  days  for 
submitting  evidence  of  export  reports 
for  truck  or  rail  export  .shipments 
because  it  is  difficult  to  obtain  the 
required  entry  certificate  into  Mexico 
within  the  30-day  fihng  period.  CCC 
recognizes  that  experience  validates  this 
comment.  In  the  past  it  has  often  been 
necessary  for  the  exporter  to  obtain  an 
amendment  to  the  payment  guarantee 
allowing  an  extension  of  the  time  period 
for  filing  the  evidence  of  export  report. 
In  a  study  of  this  problem,  CCC 
determined  that  an  extension  of  the 
filing  time  limit  fttjm  30  days  to  60  days 
for  truck  and  rail  exports  would 
decrease  the  number  of  this  type  of 
amendment  request  by  approximately 
one-half.  Accordingly,  in  this  final  rule 
§  1493.80(a)  has  been  simplified  and 
§  1493.80(b)  revised  to  provide  a  time 
limit  of  60-days  for  filing  evidence  of 
export  reports  for  truck  and  rail  exports. 
With  this  revision,  §  1493.80(b) 
continues  to  provide  for  the  filing  of 
evidence  of  export  reports  for  shipments 
by  other  types  of  carriers  within  a  30 
day  time  limit. 

Further,  for  the  sake  of  simplicity  and 
expediency,  CCC  has  deleted  the 
requirement  previously  contained  in 
§  1493.80(aM9)  of  the  interim  rule 
requiring  the  exporter  or  its  assignee  to 
report  a  finaf  payment  schedule 
showing  the  payment  dates  and  the 
amounts  separately  for  both  principal 
and  interest.  CCC  now  has  computer 
capability  to  calculate  diis  information 
from  the  other  information  submitted  in 
the  evidence  of  export  report  and  the 
terms  of  the  pa3nnent  guarantee.  The 
requirement  for  the  payment  schedule 
information  has  often  been  a  hindrance 
to  the  ttmely  filing  of  complete  evidence 
of  export  reports  because  exporters 
routinely  mast  have  tfteir  assignee 
submit  this  information,  ft  is  expected 
that  this  change  will  expedite  fiJings  of 
evidence  of  export  reports. 

Two'  connnenters  requested 
clarification  regarding  §  l«93JI0(b), 
Time  Limit  for  Submission  of  Evidence 


of  Export.  This  sub-part  atlows  for  an 
extension  of  the  time  limit  if  it  is 
determined  to  be  in  the  best  interests  of 
CCC  (but  not  if  payments  by  the  foreign 
bank  are  past  due  under  the  payment 
guarantee).  The  commenters  would  like 
to  see  clarification  of  CCC's  policies 
once  a  defaulting  foreign  bank  is  again 
current  with  its  account  It  was 
suggested  that  a  sentence  be  added 
stating  that  CCC  will  reconsider  the 
payment  guarantee  status  once  the 
foreign  bank  resumes  payments  and 
becomes  current  in  its  obligations. 

CCC  has  determined  to  address  this 
comment  by  revising  the  language  of 
§  1493.80(b)  to  indicate  that  if  the  report 
required  by  paragraph  (a)  of  §  1493.80  is 
not  received  by  the  time  limit  specified, 
the  payment  guarantee  will  become  null 
and  void,  but  only  if  failure  to  make 
timely  filing  resulted,  or  would  be  likely 
to  result,  in:  (1)  significant  financial 
harm  to  CCC;  (2)  the  undennining  of  an 
es.sential  reg\ilatory  purpose  of  the 
program;  (3)  obstruction  of  the  feir 
administration  of  the  program;  or  (4)  a 
threat  to  the  integrity  of  the  program. 
Section  1493.80(b)  will  still  permit  CCC 
to  extend  the  time  limit  .for  filing  of 
evidence  of  export  reports  if  such 
extension  is  determined  by  the  General 
Sales  Manager  to  be  in  tbe  best  mterests 
of  CCC. 

Section  1493.90  Certification 
Requirements  for  tiie  Evidence  of  Export 

Two  respondents  commented  on 
§  1493.90(c),  which  requires  the 
exporter  to  certify  that  the  exporter  or 
exporter's  assignee  has,  and  will  retain, 
documents  evidencing  the  obligation  of 
the  foreign  bank  for  five  years  after  the 
final  installment  due  date.  Both 
commenter*  said  that  the  exporter  can 
make  the  certification  for  themselves, 
but  that  they  have  no  legal  recourse  at 
their  disposal,  to  require  the  Aird 
parties  to  comply  with  this  provision. 
The  commenters  recommended  that  the 
certification  be  deleted.  CCC  has 
considered  the  comments  made  and 
agrees  that  the  certification  can  be 
deleted  because  the  exporter  or  the 
exporter's  assignee  Ls  already  bound  Ijy 
§  1493.140(e)(1)  to  retain  documentation 
evidencing  the  obKgation  of  the  foreign 
bank  for  a  period  of  five  years  after  the 
final  installment  date.  This  document 
retention  requirement  is  fiirther 
strengthened  because  evidence  of  the 
foreign  bank  related  obligation  is 
necessary  to  submit  a  claim  to  CCC 
under  the  payment  guafantee. 
Therefore,  a  certificatio»  that  such 
records  are  being  maintained  has  little 
practical  value.  CCC  ha&  determined  to 
delete  the  certification  pievioosly  fooad 


at  §  1493.90(c)  of  the  interim  rule  from 
this  final  rule. 

Section  1493.100  Proof  of  Entry 

A  comment  received  on  §  1493.100(a), 
Diversion,  pointed  out  that  while  the 
exporter  may  contractually  preclude 
diversion  of  an  FOB  shipment,  the 
exporter  has  no  control  over  the 
importer's  vessel;  unless  the  exporter 
knowingly  abetted  the  diversion,  there 
should  be  no  implication  of  potential 
exporter  liability  to  CCC  under  such 
circumstances.  Under  §  1493.130(d)  of 
the  interim  rule,  "the  exporter  may  be 
liable  to  CCC  for  any  amount  paid  under 
a  payment  guarantee  when  it  is 
determined  by  CCC  that  the  exporter  ha.H 
engaged  in  fraud,  or  has  been  or  is  in 
breach  of  any  contractual  obligation, 
certification  or  warranty  made  by  the 
exporter*  •  "' Further,  the  exporters 
assignee  may  be  held  liable  to  CCC 
under  the  same  standard.  However, 
§  1493.130(e),  Good  Faith,  provides  that 
a  violation  by  an  exporter  of  the 
certifications,  particularly  ^1493.100 
(Proof  of  Entry),  will  not  affect  the 
validity  of  any  payment  guarantee  with 
respect  to  an  assignee  who  had  no 
knowledge  of  such  violation  or  failure  to 
comply  at  the  time  the  exporter  applied 
for  the  payment  guarantee  or  at  the  time 
of  assignment  of  the  payment  guarantee. 

CCC  recognizes  the  burden  placed  on 
exporters  with  FOB  sales  in  ensuring 
compliance  with  program  requirements 
concerning  diversion.  However,  in  view 
of  the  legislative  mandate  imposed  on 
CCC  to  ensure  arrival  of  program 
shipments  in  destination  countries 
(Title  rv.  Subtitle  A,  Section  401  ef  the 
Agricultural  Trade  Act  of  1978.  as 
amended  by  the  1990  Act),  and  in  view 
of  the  fact  that  CCC  has  a  contractual 
relationship  only  with  the  exporter,  not 
with  the  importer,  CCC  sees  no  feasible 
alternative  to  the  present  policy  of 
holding  exporters  responsible  for 
maintaining  proof  of  entry 
documentation  as  a  means  of  preventing 
diversion.  This  policy  makes  it  in  the 
interest  of  exporters  to  make  every  effort 
to  obtain  biiuiing  commitments  firom 
foreij^n  buyers  to  provide  such 
dofiumentation  on  FOB/FAS  sales  and 
not  to  divert  shipments.  The  strength  of 
evidence  of  such  efforts  by  exporters 
would  undoubtedly  be  of  naterni 
interest  in  any  situation  where  CCC 
suffered  a  financial  loss  on  a  payment 
guarantee  and  found  that  diversion  had 
taken  place. 

Two  respondents  comaaented  on 
§  1493. 100(b),  Proof  of  Entry.  One 
commenter  was  unsure  what  is  intended 
by  this  section.  Both  commenters  felt 
that  the  only  reliable  means  of  obtaining 
proof  of  entry  is  for  the  exporter  to 


52874   Federal  Register  /  Vol.  59.  No.  201  /  Wednesday,  October  19,  1994  /  Rules  and  Regulations 


retain  a  private  surveyor  at  each 
location.  They  felt  that  this  was  an 
unnecessary  cost  and  burden  to  the 
exporter  and  that  there  is  little 
justification  for  this  requirement. 
ClariBcation  of  the  section  was 
requested.  In  adding  the  requirement  for 
proof  of  entry  in  the  interim  rule,  CCC 
employed  the  basic  requirements  for 
proof  of  entry  documents  that  are  used 
for  the  Export  Enhancement  Program 
(EEP).  Although  a  surveyor's  report 
would  be  an  acceptable  means  of 
meeting  this  requirement.  CCC  disagrees 
that  it  is  the  only  reliable  means  of 
obtaining  proof  of  entry.  Many  countries 
have  provided  such  documentation  with 
respect  to  the  EEP  program.  Further,  in 
the  event  that  traditional  forms  of  entry 
documentation  are  unobtainable, 
§  1493.100(b)  permits  CCC  to  consider 
other  types  of  documents,  which  can  be 
deemed  acceptable  by  the  GSM.  Finally, 
as  stated  in  the  interim  rule,  the 
requirement  for  proof  of  entry 
documentation  on  GSM-1G2/103 
transactions  is  mandated  by  the  1990 
Act.  Therefore.  CCC  has  determined  that 
no  further  clarification  or  change  is 
necessary  to  §  1493.100. 

Section  1493.110  Notice  of  Defauh  and 
Claims  for  Loss 

One  commenter  suggested  that  CCC 
adopt  a  "Payment  Certificate"  concept 
(currently  incorporated  in  programs  of 
the  Export-Import  Bank  of  the  United 
States  (Eximbank))  under  which  one 
claim  is  submitted  covering  the 
payment  of  the  balance  of  the  guarantee. 
In  follow-up  discussions  with  CCC,  the 
commenter  explained  the  "Payment 
Certificate"  concept  as  being  a 
mechanism  where  CCC  would  pre- 
approve  documents  that  are  normally 
submitted  in  the  claim  procedure  and 
issue  a  payment  certificate  which,  when 
submitted  at  the  time  of  claim,  would  be 
evidence  that  CCC  would  pay  the  claim 
at  a  certain  time  interval  after  receipt  of 
the  payment  certificate,  notice  of 
default,  and  subrogation  agreement. 
CCC  has  determined  that,  at  this  time, 
it  cannot  adopt  such  a  measure  because 
it  has  insufficient  resources  to  review 
and  pre-approve  all  documents  required 
for  submission  when  filing  a  claim.  One 
major  difference  between  Eximbank  and 
CCC  export  credit  guarantee  programs  is 
the  sheer  number  of  payment  guarantees 
that  CCC  issues  during  a  program  year, 
over  3,000  payment  guarantees 
annually.  Eximbank's  guarantees  are 
generally  much  larger  in  value  and 
fewer  in  number.  It  would  not  be 
administratively  feasible  for  CCC  to 
review  documentation  in  advance  of 
issuance  of  all  of  its  guarantees.  CCC 
will  continue  to  explore  the  possibility 


of  ai  lapting  the  "payment  certificate" 
com  :ept  to  permit,  for  certain  countries 
or  perticular  foreign  banks,  a 
meoianism  that  would  address  the 
"time  certain  for  payment  of  claims" 
element  necessary  to  facilitate 
securitization  of  CCC  payment 
guarantees. 

Itkhould  be  recognized,  however,  that 
under  existing  CCC  policy,  only  one 
claim  need  be  filed  (in  the  sense  of 
prof  iding  full  documentation  relating  to 
the  transaction).  Thereafter,  only 
cert  fied  notices  of  failure  to  receive 
sch(  duled  installments,  reference  to  the 
orig  nal  claim,  and  corresponding 
subi  ogation  agreement  need  be 
subfiitted  to  CCC.  Accordingly.  CCC 
agrees  that  §  1493.110  should  be 
clar  fied  to  reflect  this  fact  and  has 
add  id  a  new  paragraph  §  1493.110(c)  to 
mall  e  this  policy  clearer. 

A  commenter  suggested  that  the 
refe  ence  to  "drafts  drawn"  in 
§  14  33.110(bH4)(i)(B)(l).  be  revised  to 
reac  "obligations  financed."  since  drafts 
are  lot  always  used  as  financial 
obli  >ations.  CCC  agrees  and  has  adopted 
this  clearer  language  in  the  subsection. 

One  commenter  questioned  why, 
undjer  Filing  a  Claim  for  Loss, 
§  l'i3.110(b)(4)(v),  CCC  requires  a  copy 
of  tie  previously  submitted  report  of 
export  to  accompany  the  claim  for  loss. 
CC(J  requires  this  in  order  to  accelerate 
the  :laims  payment  process.  CCC 
con  iiders  this  a  reasonable  requirement 
and  therefore,  has  determined  that  the 
reqi  lirement  of  §  1493.110(b)(4)(v) 
rem  lin  unchanged. 

Sec  ion  1493.120  Payment  of  Loss 

C  ae  commenter,  a  financial 
inst  tution,  made  a  comment  pertaining 
to  «  1493.120(a).  Determination  of  CCC's 
Lia  lility,  which  states  that  CCC,  upon 
rec«  ipt  in  "good  order"  of  the 
inf(  rmation  and  documents  under 
§  1^  93.110(b).  Filing  a  Claim  for  Loss, 
wil  determine  whether  or  not  a  loss  has 
occlirred  for  which  CCC  is  liable.  The 
con  menter  states  that  in  order  for 
sec  rities  to  be  viewed  as  "government 
cre(  it."  there  can  be  no  risk  that  the 
payment  under  the  guarantee  would  not 
be  1  lade.  The  commenter  also  argued 
tha  ,  due  to  the  extensive  list  of 
dot  uments  and  information  required 
an(  the  subjective  judgement  that  such 
doc  uments  and  information  be  in  "good 
ord  jr,"  a  risk  of  non-payment  by  CCC 
exii  ts.  The  recommendation  is  to 
req  lire  that  most  documents  and 
inf<  irmation  be  approved  (or 
altt  matively,  that  the  proper  forms  be  , 
pre  agreed  by  CCC)  prior  to  issuance  of 
the  guarantee.  This  recommendation 
wo  lid  eliminate  the  subjective  nature  of 
"go|od  order"  and  would  eliminate  the 


non-payment  risk.  This  issue  has 
already  been  addressed  under  General 
Conunents  (seciuitization)  and  in 
relation  to  §  1493.110.  Again,  although 
CCC  is  not  now  making  changes  to 
specifically  address  this  concern,  CCC 
will  continue  to  look  at  possibilities  to 
adapt  mechanisms  suitable  to  CCC 
programs  to  faciUtate  securitization. 

Two  comments  were  received  on 
§  1493.120(c),  Late  Interest  Payment. 
One  respondent  (a  Federal  agency)  said 
that  the  late  interest  is  short-term 
interest  and  that  the  rate  factor  should 
be  based  on  the  "91-day  Treasury  bill 
rate,  not  to  exceed  the  52-week  bill 
rate."  CCC  agrees  with  the  comment  that 
it  is  more  suitable  to  use  a  short-term 
interest  instrument  for  late  interest. 
Accordingly,  CCC  has  changed 
§  1493.120(c)  to  provide  that  late 
interest  is  based  on  the  91-day  Treasury 
bill.  Similarly,  changes  have  been  made 
to  §  1493.130(b)(1)  and  (2)  to  also  reflect 
the  use  of  a  short-term  interest 
instrument  as  the  benchmark  for  "late 
interest"  to  be  paid  both  on  monies 
owed  to  CCC  in  a  recovery,  and  on 
monies  recovered  by  CCC  and  owed  to 
an  exporter  or  an  exporter's  assignee 
under  pro  rata  sharing. 

The  other  comment  pertained  to  the 
securitization  of  payment  guarantees. 
The  commenter  suggested  that 
§  1493.120(c)  establish  CCC's  obligation 
to  pay  a  claim  within  a  specified  time 
period.  The  commenter  stated  that  this 
was  necessary  because  a  risk  of 
nonpayment  or  late  payment  by  CCC 
would  be  unacceptable  to  rating 
agencies  reviewing  securitization 
proposals  which  include  CCC  payment 
guarantees.  CCC  has  determined  not  to 
adopt  this  suggested  change  for  reasons 
previously  stated  in  relation  to  general 
comments  on  the  interim  rule  and 
specifically  on  §  1493.20(s)  and 
§1493.110. 

One  commenter  suggested  that 
§  1493.120(d),  Accelerated  Payments,  be 
changed  to  allow  payments  to  be  made 
on  an  accelerated  basis  at  the  option  of 
the  lender.  CCC's  policy  is  to  not  pay 
claims  for  losses  in  advance  of  a  default 
unless  it  can  be  determined  to  be  in 
CCC's  best  interest  to  do  so.  If  CCC  were 
to  revise  §  1493.120(d)  to  allow  an 
accelerated  payment  mechanism  at  the 
option  of  the  lender.  CCC  could  be 
required  to  disburse  funds  to  banks  for 
installment  defaults  which  have  not  yet 
occurred.  CCC  has  determined  that  this 
obligation  would  not  be  in  its  best 
interest,  and  that  §  1493.120(d)  will  not 
be  changed. 

One  respondent  expressed  concern 
that  under  §  1493.120(e)(1),  Action 
Against  the  Assignee,  failure  of  the 
exporter  to  comply  with  the 
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requirement  to  file  an  amended  report  of 
export  to  reflect  post-export  adjustments 
might  jeopardize  the  assignee's  claim. 
CCC  acknowledges  the  legitimacy  of  the 
commenter's  concerns.  Section 
1493.120(e)  does  not  specify  as  to  what 
actions  CCC  may  take  against  the 
assignee  for  the  failure  of  the  exporter 
to  file  amended  evidence  of  export 
reports  if,  for  example,  later  discounts 
or  allowances  are  granted  to  the 
importer  by  the  exporter.  Section 
1493.120(e)  states  that  "  *  •  •  cCC  will 
not  hold  the  assignee  responsible  or  take 
any  action  or  raise  any  defense  against 
the  assignee  for  any  action,  omission  or 
statement  by  the  exporter  over  which 
the  assignee  has  no  knowledge, 
provided  that:  (1)  the  exporter  complies 
with  the  reporting  requirements  under 
§  1493.80  and  §  1493.90;  and  (2)  the 
exporter  or  the  exporter's  assignee 
furnishes  the  statements  and  documents 
specified  in  §  1493.110."  In  a  post- 
export  adjustment  (i.e.,  a  previously 
unreported  discount  or  allowance)  the 
assignee  would,  most  probably,  have  no 
k{iowledge  of  the  exporter's  action 
(consideration  given  to  the  importer) 
and  omission  (not  filing  a  corrected 
evidence  of  export  report).  CCC  has 
clarified  §  1493.120(e)  to  indicate  that 
assignees  will  not  be  held  liable  for 
failure  of  the  exporter  to  submit  to  CCC 
any  corrections  or  amendments  to 
evidence  of  export  reports. 

Section  1493.130  Recovery  of  Losses 

As  previously  discussed  in  relation  to 
a  comment  made  regarding 
§  1493.120(c),  CCC  has  made  revisions 
in  this  final  rule  to  §  1493.130(b)(1)  and 
(2)  to  provide  that  late  interest  is  based 
on  the  91-day  Treasury  bill  rate. 

One  comment  was  received  on 
§  1493.130(b)(1),  Receipt  of  Monies.  The 
commenter  suggested  eliminating  CCC's 
requirement  that  all  monies  received  by 
the  lender  from  any  source  whatsoever 
after  the  payment  by  CCC  of  a  claim  be 
paid  to  CCC.  CCC  has  addressed  this 
issue  under  General  Comment  regarding 
securitization  proposals.  CCC  has 
determined  not  to  make  this  change. 

Two  respondents  requested  changes 
in  the  wording  of  §  1493.130(d), 
Liabilities  to  CCC,  to  take  into  account 
that  a  technical  breach  by  the  exporter 
may  be  inconsequential,  and  that  the 
breach  may  not  have  been  the  cause  for 
any  payment  made  by  CCC  under  the 
payment  guarantee.  The  suggested 
rewording  of  this  phrase  is  "  •  •  *  or 
has  been  or  is  in  material  breach  of  any 
contractual  obligation,  certification  or 
warranty  made  by  the  exporter  for  the 
purpose  of  obtaining  the  payment 
guarantee  or  in  fulfilling  an  obligation 
under  GSM-102  or  GSM-103  and  such 


amounts  paid  by  CCC  under  the 
payment  guarantee  resulted  from  such 
fraud  or  material  breach  by  the 
exporter."  CCC  agrees  with  the 
comment  and  this  fmal  rule 
incorporates  language  in  §  1493.130(d) 
similar  to  that  suggested. 

Section  1493.140  Miscellaneous 
Provisions 

Two  comments  were  received 
regarding  the  restrictions  of 
§  1493.140(a),  Assignment.  The 
commenters  felt  that  financial 
institutions  should  be  able  to  place 
assets  they  originate  into  the  world 
capitol  markets  and  that  CCC  should 
facilitate  this  goal  by  permitting  more 
than  one  assignment  of  the  payment 
guarantee.  One  commenter.  a  financial 
institution,  suggested  that  CCC  allow 
the  financial  institution  to  extend  the 
credit  and  assign  such  credit  to  a  grantor 
trust  or  special  purpose  corporation, 
such  as  a  Funding  Vehicle,  established 
by  the  financial  institution,  or  let  the 
Funding  Vehicle  itself  take  assignment 
and  extend  the  credit.  The  same 
commenter  also  recommended  that  the 
language  in  §  1493.11(a)  of  the  previous 
regulations  be  included  in  this  section. 
The  previous  regulation  stated  that  "The 
assignment  shall  cover  all  amounts 
payable  under  the  payment  guarantee 
not  already  paid  and  shall  not  be  made 
to  more  than  one  party,  and  shall  not  be 
subject  to  further  assignment,  unless 
approved  in  advance  by  CCC.  Any  such 
assignment  may  be  made  to  one  party  as 
agent  or  trustee  for  two  or  more  parties 
participating  in  the  financing."  In 
§  1493.140(a)  of  the  interim  rule,  CCC 
deletes  the  final  sentence  of  the 
previous  §  1493.11(a).  However,  by 
deleting  this  language  from  the  interim 
rule,  CCC  did  not  intend  to  preclude  its 
consideration  of  assignments  of 
guarantees  to  various  types  of  financial 
institutions.  CCC  will  consider 
acknowledging  assignments  that 
facilitate  securitization  of  guarantees 
and  that  are  consistent  with  other 
program  requirraents.  Therefore, 
although  CCC  has  not  restored  the 
particular  sentence  in  this  final  rule, 
§  1493.140(a)  has  been  modified  to 
clarify  CCC's  policy. 

Two  respondents  requested  that 
§  1493.140(a)(3)  be  modified  so  that 
when  CCC  determines  a  financial 
institution  to  be  ineligible  to  receive  an 
assignment  of  a  payment  guarantee,  CCC 
will  notify  both  the  exporter  and  the 
financial  institution.  CCC  concurs  with 
this  suggestion  and  has  adopted  such 
provision  in  §1493. 140(a)(3)  of  this 
final  rule. 

A  third  respondent  felt  that 
§  1493.140(a)(3)  could  create  difficulties  . 


for  financial  institutions  because  the 
notice  of  ineligibility  would  reach  them 
after  they  had  extended  credit.  The 
commenter  suggested  that  CCC  notify  a 
financial  institution  of  its  ineligibility 
before  the  institution  extends  credit 
under  an  anticipated  CCC  guarantee. 
CCC  disagrees.  CCC  does  not  have  the 
resources  to  continually  monitor  the 
thousands  of  U.S.  financial  institutions 
which  are  potentially  eligible  to  receive 
assignments  and  to  notify  those  that 
would  be  ineligible  if  they  were  to  be 
assigned  a  CCC  payment  guarantee. 
Further.  §  1493.140(b),  Ineligibility  of 
Financial  Institutions  to  Receive  an 
Assignment,  explains  the  conditions 
under  which  an  assignment  to  a 
financial  institution  would  not  be 
acknowledged  by  CCC.  If  a  U.S. 
financial  institution  has  reason  to 
believe  that  it  might  not  be  eligible 
under  this  section  of  the  regulations,  it 
may  contact  the  Treasurer.  CCC  to 
review  its  situation. 

Several  commenters  suggested  that 
the  provisions  in  §  1493.140(e)(1). 
Maintenance  of  Records  and  Access  to 
Premises,  place  unreasonable  burdens 
on  the  parties  involved  in  the 
transaction.  One  commenter,  a  financial 
institution,  was  concerned  that  the 
blanket  requirement  of  access  to  records 
pertaining  to  transactions  conducted 
outside  the  program  may  interfere  with 
bank  confidentiality.  Although  CCC 
understands  this  concern,  section 
402(a)(3)  of  the  Agricultural  Trade  Act 
of  1978,  as  amended  by  the  1990  Act. 
provides  that  officers  or  employees  of 
the  U.S.  Department  of  Agriculture  are 
subject  to  criminal  penalties  for 
knowingly  disclosing  confidential 
information. 

Another  commenter  felt  that  the 
records  pertaining  to  transactions 
outside  the  program  should  be  subject  to 
review  only  if  they  are  directly  related 
to  transactions  made  under  the  program, 
and  that  the  General  Sales  Manager's 
opinion  should  not  determine  whether 
the  outside  transaction(s)  pertain  to 
program  transactions.  "This  commenter 
recommended  that  the  regulation  apply 
to  outside  transactions  which  "relate 
directly"  rather  than  that  "pertain"  to 
the  program  transaction.  CCC  disagrees 
and  has  determined  that  the  language  of 
§  1493.140(e)(1)  should  remain 
unchanged.  On  a  case-by-case  basis,  and 
as  determined  by  the  GSM,  CCC  may 
need  to  examine  records  not  directly 
related  to  the  GSM-102/103  transaction 
in  order  to  determine  whether  a 
program  violation  has  occurred  (e.g., 
inventory  records  may  be  examined  to 
determine  whether  foreign  content 
exists  in  export  shipment  under  the 
program). 


52876   Federal  Register  /  Vol.  59,  No. 


Two  commenters  said  that  they  can 
request  agents,  intervening  purchasers, 
and  related  companies  to  make  available 
documents  or  information  requested  by 
CCC,  but  cannot  guarantee  access  to 
third  party  records,  particularly  those 
held  by  companies  or  persons  located 
outside  the  U.S.  This  is  particularly  the 
case  with  documents  which  may  be 
generated  by  agents  of  the  exporter,  or 
by  companies  with  special  arrangements 
with  the  exporter  which  are  foreign 
entities.  Because  access  to  such  records 
may  be  critical  to  CX^C's  efforts  to 
monitor  programs  and  to  ensure  their 
integrity,  OOC  expects  that  the  exporter 
will  use  its  contractual  and  other  means 
of  influence  to  obtain  those  pertinent 
records  of  the  outside  parties  involved. 
CCC  recognizes  that  exporters  may  only 
be  able  to  obtain  ^m  such  third  parties 
copies  of  those  records  that  pertain  to 
the  GSM-102/103  export  transaction  in 
question.  The  final  rule  does  not  require, 
that  the  exporter  retain  all  records  of 
such  third  parties,  nor  those  records 
pertaining  to  transactions  conducted 
outside  the  program.  Further,  the  final 
mie  does  not  require  that  an  agent  of  the 
exporter,  an  intervening  purchaser,  or 
parties  with  a  special  arrangement  with 
the  exporter  must  make  available  such 
records  and  grant  access  to  their 
premises.  COC  would  expect  the 
exporter  to  be  able  to  provide  copies  of 
any  and  all  records  relating  to  the 
transaction  held  by  these  entities  if  so 
requested  by  government  officials 
authorized  to  conduct  program  reviews. 

Two  comments  recommended  that 
§  1493.140(g),  Submission  of  Documents 
hy  Principal  Officers,  be  expanded  to 
permit  an  authorized  full  time  employee 
of  the  exporter  to  sign  all  required 
submissions.  CCC  agrees  with  the 
(:omment.  On  August  7. 1991 .  CCC 
issued  a  Notice  to  Program  Participants 
which  clarified  the  signatory 
requirements  for  submissions  to  CCC. 
The  policy  reflected  in  this  Notice  to 
Participants  has  been  included  in 
4»  1493.140(g)  of  this  final  rule  to  permit 
principal  officers  or  their  designees  to 
sign  required  submissions  to  CCC. 
However,  the  August  7, 1991  Notice  is 
not  being  superseded  because  it  also 
applies  to  other  export  programs  and 
<  ontaias  examples  of  how  such 
authorizations  by  principals  to  their 
designees  might  be  worded. 
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Suqpart  A— Restrictions  and  Ctriteria 
for  Export  Credit  Guarantee  Programs 

§  1 4*3.1    General  statement 
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T  lis  subpart  sets  forth  the  restrictions 
;;h  apply  to  the  use  of  credit 
guaJantees  under  the  Commodity  Credit 
Cor  joration  (CCC)  Export  Credit 
Qua  rantee  Program  (GSM-102)  and  the 
Intermediate  Credit  Guarantee  Program 
1-103)  and  the  criteria  considered 
by  C  CC  in  determining  the  annual 
allotations  of  credit  guarantees  to  be 
available  with  respect  to  each 
ici  paring  country.  This  subpart  also 
forth  the  criteria  considered  by  CCC 
review  and  approval  of  proposed 
allofcation  levels  fw  GSM-102  and/or 
[-103  credit  guarantees  which  may 
t  lade  available  in  connection  with 
exp  )rt  sales  of  specific  U.S.  agricultural 
con  modities  to  these  countries.  These 
rest  ictions  and  criteria  are  interrelated 
will  be  applied  and  considered 
her  in  the  process  of  determining 
:h  sales  opportunities  under  GSM- 
or  GSM-103  will  best  meet  the 
pur  K>ses  of  the  programs. 


§1493.2    Purposes  Of  programs. 
CCC  may  use  export  credit  guarantees: 

(a)  To  increase  exports  of  U.S. 
agricultural  commodities: 

(b)  To  compete  against  foreign 
agricultural  exports: 

(c)  To  assist  countries,  particularly 
developing  countries,  in  meeting  their 
food  and  fiber  needs;  and 

(d)  For  such  other  purposes  as  the 
Secretaiy  of  Agriculture  determines 
appropriate,  consistent  with  the 
provisions  of  §  1493.6. 

§1493.3   Restrictions  on  programs  and 
cargo  preference  statement 

(a)  Restrictions  on  use  of  credit 
guarantees.  (1)  Export  credit  guarantees 
authorized  under  these  regulations  shall 
not  be  used  for  foreign  aid,  foreign 
policy,  or  debt  rescheduling  purposes. 

(2)  CCC  shall  not  make  credit 
guarantees  available  in  connection  with 
sales  of  agricultural  commodities  to  any 
country  that  the  Secretary  determines 
cannot  adequately  service  the  deijt 
associated  with  such  sales. 

(b)  Cargo  preference  laws.  The 
provisions  of  the  cargo  preference  laws 
shall  not  apply  to  export  sales  with 
respect  to  which  credit  is  guaranteed 
under  these  programs. 

§  1 493.4   Criteria  for  country  allocations. 

The  criteria  considered  by  CCC  in 
reviewing  proposals  for  country 
allocations  under  the  GSM-102  or 
GSM-103  programs,  will  include,  but 
not  be  limited  to,  the  following: 

(a)  Potential  benefits  that  the 
extension  of  export  credit  guarantees 
would  provide  for  the  development, 
expansion  or  maintenance  of  the  market 
for  particular  U.S.  agricultural 
commodities  in  the  importing  country; 

(b)  Financial  and  economic  ability  of 
the  importing  country  to  adequately 
service  CCC  guaranteed  debt; 

(c)  Financial  status  of  participating 
banks  in  the  importing  country  as  it 
would  affect  their  ability  to  adequately 
service  CCC  guaranteed  debt; 

(d)  Political  stability  of  the  importing 
country  as  it  would  affect  its  abiUty  to 
adequately  service  CCC  guaranteed  debt; 
and 

(e)  Current  status  of  debt  either  owed 
by  the  importing  coimtry  to  CCC  or  to 
lenders  protected  by  CCC's  guarantees. 

§1493.5    Criteria  for  agricultural 
commodity  allocations. 

The  criteria  considered  by  CCC  in 
reviewing  proposals  for  specific  U.S. 
commodity  allocations  within  a  specific 
country  allocation  will  include,  but  not 
he  limited  to.  the  following: 

(a)  Potential  benefits  that  the 
extension  of  export  credit  guarantees 
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would  provide  for  the  development, 
expansion  or  maintenance  of  the  market 
in  the  importing  country  for  the 
particular  U.S.  agricultural  commodity 
under  consideration; 

(b)  The  best  use  to  be  made  of  the 
export  credit  guarantees  in  assisting  the 
importing  country  in  meeting  its 
particular  needs  for  food  and  fiber,  as 
may  be  determined  through 
consultations  with  private  buyers  and/ 
or  representatives  of  the  government  of 
the  importing  country; 

(c)  Evaluation,  in  terms  of  program 
purposes,  of  the  relative  benefits  of 
providing  payment  guarantee  coverage 
for  sales  of  the  U.S.  agricultural 
commodity  under  consideration 
compared  to  providing  coverage  for 
sales  of  other  U.S.  agricultural 
commodities;  and 

(d)  Evaluation  of  the  near  and  long 
term  potential  for  sales  on  a  cash  basis 
of  the  U.S.  commodity  under 
consideration. 

§  1 493.6    Additional  required 
;leterminations  for  QSM-103. 

Notwithstanding  any  other  provision 
under  this  part,  CCC  shall  not  guarantee 
under  the  GSM-1 03  program  the 
repayment  of  credit  made  available  to 
finance  an  export  sale  unless  the 
Secretary  of  Agriculture  determines  that 
such  sale  will: 

(a)  Develop,  expand  or  maintain  the 
importing  country  as  a  foreign  market, 
on  a  long-term  basis,  for  the  commercial 
sale  and  export  of  U.S.  agricuhural 
commodities,  without  displacing 
normal  commercial  sales; 

(b)  Improve  the  capability  of  the 
importing  country  to  purchase  or  use, 
on  a  long-term  basis.  U.S.  agricultural 
commodities;  or 

(c)  Otherwise  promote  the  export  of 
U.S.  agricultural  commodities. 

Subpart  B— CCC  Export  Credit 
Guarantee  Program  (GSM-102)  and 
CCC  Intermediate  Export  Credit 
Guarantee  Program  (6SM-103) 
Operations 

§1493.10    General  statement 

(a)  Overview.  (1)  This  subpart 
contains  the  regulations  governing  the 
operations  of  the  Export  Credit 
Guarantee  Program  (GSM-102)  and  the 
Intermediate  Credit  Guarantee  Program 
(GSM-103).  The  GSM-102  and  GSM- 
103  programs  of  the  Commodity  Credit 
Corporation  (CCC)  were  developed  to 
expand  U.S.  agricultural  exports  by 
making  available  export  credit 
guarantees  to  encourage  U.S.  private 
sector  financing  of  foreign  purchases  of 
U.S.  agricuhural  commodities  on  credit 
terms.  Under  GSM-102,  credit 


guarantees  are  issued  for  terms  of  up  to 
three  years.  Under  GSM-103,  credit 
guarantees  are  issued  for  terms  of  from 
three  to  ten  years. 

(2)  The  programs  operate  in  cases 
where  credit  is  necessary  to  increase  or 
maintain  U.S.  exports  to  a  foreign 
market  and  where  private  U.S.  financial 
institutions  would  be  unwilling  to 
provide  financing  without  CCC's 
guarantee.  The  programs  are  operated  in 
a  manner  intended  not  to  interfere  with 
markets  for  cash  sales.  The  programs  are 
targeted  toward  those  countries  where 
the  guarantees  are  necessary  to  secure 
financing  of  the  exports  but  which  have 
sufficient  financial  strength  so  that 
foreign  exchange  will  be  available  for 
scheduled  payments.  In  providing  this 
credit  guarantee  facility,  CCC  seeks  to 
expand  market  opportunities  for  U.S. 
agricultural  exporters  and  assist  long- 
term  market  development  for  U.S. 
agricultural  commodities. 

(3)  The  credit  facility  created  by  these 
programs  is  the  CCC  payment  guarantee. 
The  payment  guarantee  is  an  agreement 
by  CCC  to  pay  the  exporter,  or  the  U.S. 
financial  institution  that  may  take 
a.ssignment  of  the  exporter'sright  to 
proceeds,  specified  amounts  of 
principal  and  interest  due  from,  but  not 
paid  by,  the  foreign  bank  issuing  an 
irrevocable  letter  of  credit  in  connection 
with  the  export  sale  to  which  CCC's 
guarantee  coverage  pertains.  By 
approving  an  exporter's  application  for 

a  payment  guarantee,  CCC  encourages 
private  sector,  rather  than  governmental, 
financing  and  incurs  a  substantial 
portion  of  the  risk  of  default  by  the 
foreign  bank.  CCC  assumes  this  risk,  in 
order  to  be  able  to  operate  the  programs 
for  the  purposes  specified  in  §  1493.2. 

(b)  Credit  facility  mechanism. 
Typically,  in  export  sales  of  U.S. 
agricultural  commodities,  payment  by 
the  importer  is  made  under  an 
irrevocable  letter  of  credit.  For  the 
purpose  of  the  GSM-102  and  GSM-103 
programs.  CCC  will  consider 
applications  for  payment  guarantees 
only  in  connection  with  export  sales  of 
U.S.  agricultural  commodities  where  the 
payment  for  the  agricultural 
commodities  will  be  made  in  one  of  the 
two  following  ways: 

(1)  An  irrevocable  foreign  bank  letter 
of  credit,  issued  in  favor  of  the  exporter, 
specifically  stating  the  deferred 
payment  terms  under  which  the  foreign 
bank  is  obligated  to  make  payments  in 
U.S.  dollars  as  such  payments  become 
due;  or 

(2)  An  irrevocable  foreign  bank  letter 
of  credit,  issued  in  favor  of  the  exporter, 
that  is  supported  by  a  related  obligation 
specifically  stating  the  deferred 
payment  terms  under  which  the  foreign 


bank  is  obligated  to  make  payment  to 
the  exporter,  or  the  exporter's  assignee, 
in  U.S.  dollars  as  such  payments 
become  due.  The  exporter  may  assign 
the  right  to  proceeds  under  the  letter  of 
credit  or  related  obligation  to  a  U.S. 
bank  or  other  financial  institution  so 
that  the  exporter  may  realize  the 
proceeds  of  the  sale  prior  to  the  deferred 
payment  date(s)  as  set  forth  in  the 
irrevocable  foreign  bank  letter  of  credit 
or  its  related  obligation.  The  GSM-102 
and  GSM-103  programs  are  designed  to 
protect  the  exporter  or  the  exporter's 
assignee  against  those  losses  specified 
in  the  payment  guarantee  resulting  from 
defaults,  whether  for  commercial  or 
noncommercial  reasons,  by  the  foreign 
bank  obligated  under  the  letter  of  credit 
or  related  obligation. 

(c)  Program  administration.  The 
GSM-102  and  GSM-103  programs  will 
be  administered  pursuant  to  this  part 
and  any  Program  Announcements  and 
Notices  to  Participants  issued  by  CCC 
pursuant  to,  and  not  inconsistent  with, 
this  part.  These  programs  are  under  the 
general  administrative  responsibility  of 
the  General  Sales  Manager  (GSM), 
Foreign  Agricultural  Service  (FAS/ 
USDA).  The  review  and  payment  of 
claims  for  loss  will  be  administered  by 
the  Office  of  the  Controller,  CCC. 
Information  regarding  specific  points  of 
contact  for  the  public,  including  names, 
addresses,  and  telephone  and  facsimile 
numbers  of  particular  USDA  or  CCC 
offices,  will  be  announced  by  a  public 
press  release  (see  §  1493.20(c), 
"Contacts  P/R"). 

(d)  Country  allocations  and  program 
announcements.  From  time  to  time. 
CCC  will  issue  a  Program 
Announcement  to  announce  a  GSM-102 
and/or  GSM-103  program  allocation  for 
a  specific  countr\'.  The  Program 
Announcement  for  a  country  allocation 
will  designate  specific  allocations  for 
U.S.  agricultural  commodities  or 
products  thereof.  Exporters  may 
negotiate  export  sales  to  buyers  in  that 
country  for  one  of  the  commodities 
specified  in  the  Program  Announcement 
and  seek  payment  guarantee  coverage 
within  the  dollar  amounts  of  specified 
coverage  for  that  commodity.  The  . 
Program  Announcement  will  contain  a 
requirement  that  the  exporter's  sales 
contract  contain  a  shipping  deadline 
within  the  applicable  program  year.  The 
final  date  for  a  contractual  shipping 
deadline  will  be  stated  in  the  Program 
•Announcement.  Program 
Announcements  may  also  contain  a 
s{>ecified  "undesignated"  or 
"unallocated"  dollar  amount  for  the 
purpose  that  if  dollar  amounts  spedtM-cl 
for  a  specific  commodity  for  a  countrv 
become  fuliv  used,  an  addition.-)l 
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aiiocation  from  the  "unallocated"  or 
"undesignated"  portion  of  the  total 
country  allocation  may  then  be 
designated  for  a  specific  commodity. 
Program  Announcements  that  include 
an  "allocated"  or  "undesignated"  dollar 
amount  tvill  contain  further  information 
on  the  "unallocated"  or  "undesignated" 
portion  of  the  country  allocation.  . 

§1483^    Definition  of  terms. 

Terms  set  forth  in  this  part,  in  CCC 
Program  Announcements  and  Notices  to 
Participants,  and  in  any  CCC-originated 
do<:uments  pertaiiung  to  the  GSM-102 
and  GSM-103  programs  will  have  the 
following  meanings: 

(a)  Assignee.  A  financial  institution  in 
the  United  States  which,  for  adequate 
consideration  given,  has  obtained  the 
legal  rights  to  receive  the  payment  of 
proceeds  under  the  payment  guarantee. 

(b)'CCC.  The  Commodity  Credit 
Corporation,  an  agency  and 
instrumentality  of  the  United  States 
within  the  Department  of  Agriculture, 
authorized  pursuant  to  the  Commodity 
Credit  Corporation  Charter  Act  of  1948 
(1.5  U.S.C.  714  et  seq.).  and  subject  to 
the  general  supervision  and  direction  of 
the  Secretary  of  Agricuhure. 

(c)  Contacts  P/R.  A  notice  issued  by 
FAS/USDA  by  public  press  release 
which  contains  specific  names, 
addresses,  and  telephone  and  facsimile 
numbers  of  contacts  within  FAS/USDA 
and  CCC  for  use  by  persons  interested 
in  obtaining  information  concerning  the 
operations  of  the  GSM-102  or  GSM-103 
program.  The  Contacts  P/R  also  contains 
details  about  where  to  submit 
information  required  to  qualify  for     - 
program  participation,  to  apply  for 
payment  guarantees,  to  request 
amendments  of  payment  guarantees,  to 
submit  evidence  of  export  reports,  and 
to  give  notices  of  default  and  file  claims 
for  loss. 

(d)  Date  of  export.  One  of  the 
toilowing  dates,  depending  upon  the 
method  of  shipment:  the  on-board  date 
of  an  ocean  bill  of  lading  or  the  on- 
board ocean  carrier  date  of  an 
intermodal  bill  of  lading:  the  on-board 
date  of  an  airway  bill;  or.  if  exported  by 
rail  or  truck,  the  date  of  entry  shown  on 
an  entry  certificate  or  similar  do<:ument 
issued  and  signed  by  an  official  of  the 
Go\'emment  of  the  importing  country. 

(e)  Date  of  sale.  The  earliest  date  on 
which  a  contractual  obligation  exists 
t)etween  the  exporter,  or  an  intervening 
purchaser,  if  applicable,  and  the 
importer  under  which  a  firm  dollar-and- 
cent  price  for  the  sale  of  agricultural 
commodities  to  the  importer  has  been 
«-stdblished  or  a  mechanism  to  establish 

■K.h  price  has  been  agreed  upon. 


(fl  Discounts  and  allowances.  Any 
consideration  provided  directly  or 
ly,  by  or  on  behalf  of  the 
rter  or  an  intervening  purchaser,  to 
mporter  in  connection  with  a  sale 
agricultural  commodity,  above  and 
nd  the  commodity's  value,  stated 
e  appropriate  FOB,  FAS,  CFR  or 
lasis.  Discounts  and  allowances 
include,  but  are  not  limited  to,  the 
profision  of  additional  goods,  services 
or  benefits;  the  promise  to  provide 
additional  goods,  services  or  beneHts  in 
the  future;  financial  rebates:  the 
assumption  of  any  financial  or 
contractual  obligations;  the  whole  or 
partial  release  of  the  importer  from  any 
fina  ncial  or  contractual  obligations:  or 
sett  ements  made  in  favor  of  the 
imr  orter  for  quality  or  weight. 

(j )  Eligible  interest  The  maximum 
ann  unt  of  interest,  based  on  the  interest 
rate  indicated  in  CCC's  pa>'ment 
gua  ^ntee  or  any  amendments  to  such 
payment  guarantee,  which  CCC  agrees 
to  nay  the  exporter  or  the  exporter's 
assi  {nee  in  the  event  that  CCC  fwys  a 
clai  n  for  loss.  The  maximum  interest 
rate  stated  in  the  payment  guarantee, 
whi  in  determined  or  adjusted  by  CCC, 
wil  not  exceed  the  average  investment 
rate  of  the  most  recent  Treasury  52-week 
bill  auction  in  effect  at  that  time. 

(1 1)  Exported  value.  (1)  Where  CCC 
anrjounces  coverage  on  a  FAS  or  FOB 
basjs  and: 

(■  Where  the  commodity  is  sold  on  a 
FA  ;  or  FOB  basis,  the  value.  FAS  or 
FO  )  basis.  U.S.  point  of  export,  of  the 
exp  Drt  sale,  reduced  by  the  value  of  any 
disi  :ounts  or  allowances  granted  to  the 
im;  orter  in  connection  with  such  sale; 
or 

(  i)  Where  the  commodity  was  sold  on 
a  C  ^R  or  CIF  basis,  point  of  entry,  the 
val  le  of  the  export  sale,  FAS  or  FOB,- 
poi  it  of  export,  is  measured  by  the  CFR 
or  ( !IF  value  of  the  agricultural 
cor  imodity  less  the  cost  of  ocean 
Frei  ^ht.  as  determined  at  the  time  of 
ap(  lication  and.  in  the  case  of  CIF  sales, 
les!  the  cost  of  marine  and  war  risk 
ins  trance,  as  determined  at  the  time  of 
api  lication.  reduced  by  the  value  of  any 
dis  cunts  or  allowances  granted  to  the 
im  (Orter  in  connection  with  the  sale  of 
thf  commodity;  or 

( '.)  Where  CCC  announces  coverage 
on  )  CFR  or  QF  basis,  and  where  the 
cor  imodity  is  sold  on  a  CFR  or  CIF 
has  is.  point  of  entry,  the  total  value  of 
the  export  sale,  CFR  or  CIF  basis,  point 
of  (  ntry,  reduced  by  the  value  of  any 
dis  :ounts  or  allowances  granted  to  the 
im  )orter  in  connection  with  the  sale  of 
the  commodity. 

( i)  When  a  CFR  or  QF  commodity 
ex  lort  sale  involves  the  performance t>f 
no  1 -freight  services  to  be  performed 


outside  the  United  States  (e.g.,  ser\'ices 
such  as  bagging  bulk  cargo)  which  are 
not  normally  included  in  ocean  freight 
contracts,  the  value  of  such  services  and 
any  related  materials  not  exported  from 
the  U.S.  with  the  commodity  must  also 
be  deducted  from  the  CFR  or  CIF  sales 
price  in  determining  the  exported  value. 

(i)  Exporter.  A  seller  of  U.S. 
agricultural  commodities  or  products 
thereof  that  has  qualified  in  accordance 
with  the  provisions  of  §  1493.30. 

(1)  FAS/USDA.  The  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture. 

(k)  Foreign  bank  letter  of  credit.  An 
irrevocable  commercial  letter  of  credit, 
subject  to  the  current  revision  of  the 
Uniform  Customs  and  Practices  for 
Documentary  Credits  (International 
Chamber  of  Commerce  Publication  No. 
500.  or  latest  revision),  providing  for 
payment  in  U.S.  dollars  against 
stipulated  documents  and  issued  in 
favor  of  the  exporter  by  a  CCC-approve<l 
foreign  banking  institution. 

(1)  GSM.  The  General  Sales  Manager. 
FAS/USDA,  acting  in  his  capacity  as 
Vice  President.  CCC.  or  his  designee. 

(m)  GSM-102.  A  CCC  program,  al.so 
referred  to  as  the  "Export  Credit 
Guarantee  Program,"  under  which 
payment  guarantees  are  approved  for  a 
credit  period  not  exceeding  3  years  from 
the  date(s)  of  export  or  from  the  date 
interest  begins  to  accrue,  whichever  is 
earlier. 

(n)  GSM-W3.  A  CCC  program,  also 
referred  to  as  the  "Intermediate  Export 
Credit  Guarantee  Program."  under 
which  payment  guarantees  are  approved 
for  a  credit  period  no  less  than  3  years 
but  not  exceeding  10  years  from  the 
date(s)  of  export  or  from  the  date 
interest  begins  to  accrue,  whichever  is 
earlier. 

(0)  Guaranteed  value.  The  maximum 
amount,  exclusive  of  interest,  that  CCC 
agrees  to  pay  the  exporter  or  assignee 
under  CCC's  payment  guarantee,  as 
indicated  on  the  face  of  the  payment 
guarantee. 

(p)  Importer.  A  foreign  buyer  that 
enters  into  a  contract  with  an  exporter, 
or  with  an  intervening  purchaser,  for  an 
export  sale  of  agricultural  commodities 
to  be  shipped  from  the  U.S.  to  the 
foreign  buyer. 

(q)  Incoterms.  The  following 
customary  terms,  as  defined  by  the 
International  Cliamber  of  Commertre. 
Incoterms  (current  revision): 

(1)  Free  Alongside  Ship  (FAS). 

(2)  Free  on  Board  (FOB). 

(3)  Cost  and  Freight  (CFR.  or 
alternatively,  C&F.  C  and  F.  or  CNF)., 
and 

14 1  Cost  Insurance  and  Freight  (CIF). 
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(r)  Intervening  purchaser.  A  party  that 
agrees  to  purchase  U-S.  t^icultural 
(XMiunoditie*  from  an  exporter  and  sell 
the  same  agricultural  f:omnx>dities  to  an 
importer. 

(s)  Late  interest  Interest,  in  addition 
to  the  interest  due  under  the  payment 
guarantee,  which  OCX  agrees  to  pay  in 
connection  with  a  claim  for  loss. 
at:(Tuing  during  the  period  beginning  on 
the  first  day  after  receipt  of  a  claim 
which  CCC  has  determined  to  be  in 
good  order  and  ending  on  the  day  on 
which  payment  Is  made  on  such  claim 
for  loss. 

(t)  Paymient  guarantee.  An  agreement 
under  which  CCC.  in  consideration  of  a 
fi«  paid,  and  in  reliance  upon  the 
statements  and  declarations  of  the 
exporter,  subject  to  the  terms  set  forth 
in  the  written  guarantee,  this  subpart, 
and  any  applicable  Program 
Announcements  or  ^k}tioes  to 
Participants,  agrees  to  pay  the  exporter 
or  the  exporter's  assignee  ia  the  event  of 
a  defauh  by  a  foreign  bank  on  its 
payment  obligation  under  the  foreign 
bank  letter  of  credit  issued  in 
connection  with  a  guaranteed  sale  or 
under  the  foreign  bank's  related 
obligation. 

(u)  Notice  to  participants.  A  notit:e 
issued  by  CCC  by  public  press  release 
which  serves  one  or  more  of  the 
following  functions:  to  remind 
participants  of  the  requirements  of  the 
program;  to  clarify  the  program 
requirements  contained  in  these 
regulations  in  a  manner  which  is  not 
inconsistent  with  the  regulations:  to 
instruct  exporters  to  provide  additional 
information  in  applications  for  payment 
guarantees  under  specific  country  and/ 
or  commodity  allocations:  and  to 
supplement  the  provLsions  of  a  payment 
guarantee,  in  a  manner  not  inconsistent 
with  these  regulations,  before  the 
exporter's  application  for  sur:h  payment 
guarantee  is  approved. 

(v)  Port  vxiliie.  (1)  Where  CCC 
announces  coverage  on  a  FAS  or  FOB 
basi;;  and: 

(i)  Where  tite  commodity  is  sold  on  a 
FAS  or  FOB  basis.  VS.  point  of  export, 
the  value,  FAS  or  FOB  basis,  V.S.  point 
of  export,  of  the  export  sale,  including 
the  upward  tolerance,  if  any,  as 
provided  by  the  export  sales  contraa. 
reduced  by  the  value  of  any  discounts 
or  allowances  granted  to  the  importer  in 
t:onnection  with  such  sale:  or 

{iii  Where  the  commodity  was  sold  On 
<<  CFR  or  OF  basis,  point  of  entry,  the 
value  of  the  export  sale.  FAS  or  FOB. 
point  of  export,  including  the  upward 
tolerance,  if  any.  as  provided  by  tiie 
(ixport  sales  contract,  is  measured  by  the 
CFR  or  CIF  value  of  the  agricultural 
commodity  less  the  value  of  ocean 


freight  and.  in  the  case  of  CIF  sales.  less 
the  value  of  marine  and  war  risk 
insurance,  reduced  by  the  value  of  any 
discounts  or  allowances  granted  to  the 
importer  in  connection  with  the  sale  of 
the  oomamdity:  or 

(2)  Where  OOC  announces  coverage 
on  a  CFR  or  QF  basis  and  where  the 
commodity  %ras  told  on  CFR  or  OF 
basis,  point  of  entry,  the  total  value  of 
the  export  safe.  CFR  or  CIF  basis,  poini 
of  entry,  induding  the  upward 
tolerance,  if  any.  as  provided  by  the 
export  sales  contract,  reduced  by  the 
value  of  any  discounts  or  allowances 
granted  to  the  importer  in  connection 
with  the  saie  of  the  commodity. 

(3)  When  a  CFR  or  CIF  commodity 
export  sale  involves  the  performance  of 
non-freight  services  to  be  performed 
outside  the  United  States  (e.g..  services 
such  as  bagging  bulk  cargo),  which  are 
not  normally  included  in  ocean  freight 
contracts,  the  value  of  such  services  and 
any  related  materials  not  exported  from 
the  U.S.  with  the  commodity  must  also 
be  deducted  from  the  CFR  or  OF  sales 
price  in  determining  the  port  value. 

(w)  Program  announcement.  An 
announcement  issued  by  CCC  which 
provides  information  on  specific 
country  and  commodity  allocations  and 
may  identify  eligible  agricultural 
commodities  and  countries,  length  of 
credit  periods  which  may  be  covered, 
specify  dollar  limitations  for  CCC 
exposure  in  particular  countries,  and 
include  other  information  and 
renuireraents. 

(x)  Related  obligation.  A  contractual 
co.nimitment  by  the  foreign  bank  issuing 
the  letter  of  credit  in  connection  with  an 
export  sale  to  make  pa\7nent(s)  on 
principal  amount(sJ,  plus  any 
contractual  interest,  in  iJ.S.  dollars,  to  a 
financial  institution  in  the  United  States 
on  deferred  payment  terms  consistent 
with  those  permitted  under  CCCs  credit 
guarantee  programs.  The  U.S.  financial 
institution  is  entitled  to  such  payments 
because  it  has  financed  the  obligation 
arising  under  such  letter  of  credit. 

(y)  Vniled  Stales  or  U.S.  All  of  the  50 
states,  the  District  of  Columbia,  and  the 
territories  and  possessions  of  the  United 
States 

(z)  U.S.  agricultural  commodity.  (1) 
With  respect  to  any  agricultural 
commodity  otfier  than  a  product  of  an 
agricultural  commodity,  an  agricultural 
commodity  entirely  produced  in  the 
United  States;  and 

(2)  With  respect  to  a  product  of  an 
agricultural  commodity: 

(i)  A  product  all  of  the  agricultural 
components  of  which  are  entirely 
produced  in  the  United  States:  or 

(ii)  Any  other  product  the  Secretar\ 
may  designate  that  contains  any 


agricultural  component  that  is  not 
entirelv  produced  in  the  United  States 

if: 

(A)  Such  component  is  an  added,  de 
minimis  component; 

(B)  Such  component  is  not 
commercially  produced  in  the  United 
States:  and 

(C)  There  is  no  aooeptabie  substitute 
lor  such  component  that  is 
commercially  produced  in  the  United 
States  (For  purftoses  of  this  paragraph, 
fish  entirely  produced  in  the  UnittKJ 
States  include  fish  har\'ested  by  a 
documented  fishing  vessel  as  defiijed  in 
title  46.  United  States  Code,  in  w  aters 
that  are  not  waters  (including  tl»e 
territorial  seal  of  a  foreign  country). 

(aa)  USDA.  United  States  Department 
of  Agriculture. 

§149130    Information  required  for 
program  participation. 

Before  CCC  will  accept  an  application 
for  a  paj'mt'nl  guarantee  under  either 
the  GSM-102  program  or  the  GSM-103 
program,  the  applicant  must  qualify  for 
participation  in  these  programs.  Based 
upon  the  information  submitted  by  the 
applicant  and  other  publicly  available 
sources.  CCC  will  determine  whether 
the  applicant  is  eligible  lor  particijiation 
in  the  programs. 

(a)  Submission  of  documentation.  In 
order  to  qualify  for  participation  in  the 
GSM-102  and 'GSM-103  programs,  an 
applicant  must  submit  to  CCC.  at  the 
address  specified  in  the  Contacts  P/R. 
the  follovving  information; 

( 1 )  The  address  of  the  applit:ant  s 
headquarters  office  and  the  name  and 
address  of  an  agent  in  the  U.S.  for  the 
service  of  process: 

(2)  The  legal  form  of  doing  busine'is 
of  the  applicant,  e.g..  sole 
proprietorship,  partnership. 
c:orporation.  etc 

(3)  The  place  of  incorporation  of  the 
applicant,  if  the  applicant  is  a 
corporation: 

(4)  The  name  and  U.S.  address  of  the 
office(s)  of  the  applicant,  and  statement 
indicating  whether  the  applicant  is  a 
U.S.  domestic  corporation,  a  foreign 
corporation  or  another  foreign  entity.  If 
the  applicant  has  multiple  offices,  tlie 
address  included  in  the  information 

"should  be  that  which  is  pertinent  to  the 
particular  GSM-102  or  GSM-103  export 
sale  contemplated  by  the  applicant: 

(■'ij  A  certified  statement  describing 
the  applicant's  participation,  if  any. 
during  the  past  three  years  in  U.S.. 
Government  programs,  contrads  or 
agreemenL"?;  and 

(6)  A  certification  that:  "i  certify,  to 
the  best  of  my  knowledge  and  belief, 
that  neither  (name  of  applicant)  nor  any 
of  its  principals  has  beer.  dei>a.Tt?d. 
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suspended,  or  proposed  for  debarment 
from  contracting  with  or  participating  in 
programs  administered  by  any  U.S. 
Government  agency.  ["Principals,"  for 
tlie  purpose  of  this  certification,  means 
otHcers;  directors;  owners  of  five 
percent  or  more  of  stock;  partners;  and 
persons  having  primary  management  or 
supervisory  responsibility  within  a 
business  entity  (e.g.,  general  manager, 
plant  manager,  head  of  a  subsidiary 
division,  or  business  segment,  and 
similar  positions).]  I  further  agree  that, 
should  any  such  debarment, 
suspension,  or  notice  of  proposed 
debarment  occur  in  the  future,  [name  of 
applicant)  will  immediately  notify 
CCC." 

(b)  Previous  qualification.  Any 
exporter  that  has  previously  qualified 
under  this  section  may  submit 
applications  for  GSM-102  or  GSM-103 
payment  guarantees.  Each  application 
must  include  the  statement  required  by 
§  1493.40(a)(I8)  incorporating  the 
certifications  of  §  1493.50,  including  the 
certification  in  §  1493.50(e)  that  the 
information  previously  provided 
pursuant  to  paragraph  (a)  of  this  section 
has  not  changed.  If  the  exporter  is 
unable  to  provide  such  certification, 
such  exporter  must  update  the 
information  required  by  paragraph  (a)  of 
this  section  which  has  changed  and 
certify  that  the  remainder  of  the 
information  previously  provided  has  not 
changed. 

(c)  Additional  submissions.  CCC  will  - 
promptly  notify  appUcants  that  have 
submitted  information  required  by  this 
section  whether  they  have  qualified  to 
participate  in  the  program.  Any 
applicant  failing  to  qualify  will  be  given 
an  opportunity  to  provide  additional 
information  for  consideration  by  CCC. 

(d)  Ineligibility  for  program 
participation.  An  applicant  may  be 
ineligible  to  participate  in  the  GSM-102 
or  GSM-103  programs  if: 

(1)  Such  applicant  is  currently 
debarred,  suspended,  or  proposed  for 
debarment  from  contracting  with  or 
participating  in  any  program 
administered  by  a  U.S.  Government 
agency;  or 

(2)  Such  applicant  is  controlled  or  can 
be  controlled,  in  whole  or  in  part,  by 
any  individuals  or  entities  currently 
debarred,  suspended  or  proposed  for 
debarment  from  contracting  with  or 
participating  in  programs  administered 
by  any  U.S.  Government  agency. 

§  1493.40    Application  for  payment 
guarantee. 

(a)  A  firm  export  sale  must  exist 
before  an  exporter  may  submit  aft 
application  for  a  payment  guarantee.  An 
application  for  a  payment  guarantee 


nay  be  submitted  in  writing  or  may  be 
nade  by  telephone,  but,  if  made  by 
elephone.  it  must  be  confirmed  in 
vriting  to  the  office  specified  in  the 
Contacts  P/R.  An  application  must 
dentify  the  name  and  address  of  the 
xporter  and  include  the  following 
nformation: 

(1)  Name  of  the  destination  country. 

(2)  Name  and  address  of  the  importer. 

(3)  Name  and  address  of  the 
ntervening  purchaser,  if  any,  and  a 
tatement  that  the  commodity  will  be 
hipped  directly  to  the  importer  in  the 
iestination  country. 

(4)  Date  of  sale. 

(5)  Exporter's  sale  number. 

(6)  Delivery  f)eriod  as  agreed  between 
he  exporter  and  the  importer.^ 

(7)  A  full  description  of  the 
:ommodity  (including  packaging,  if 
mv). 

(8)  Mean  quantity,  contract  loading 
olerance  and,  if  necessary,  a  request  for 
"CC  to  reserve  coverage  up  to  the 
naximum  quantity  permitted  by  the 
contract  loading  tolerance. 

(9)  Unit  sales  price  of  the  commodity, 
}r  a  mechanism  to  estabUsh  the  price, 
is  agreed  between  the  exporter  and  the 
mporter.  If  the  commodity  was  sold  on 
he  basis  of  CFR  or  CIF,  the  actual  (if 
cnown  at  the  time  of  application)  or 
estimated  value  of  freight  and,  in  the 
:ase  of  sales  made  on  a  QF  basis,  the 
actual  (if  known  at  the  time  of 
ipplication)  or  estimated  value  of 
Tiarine  and  war  risk  insurance,  must  be 
specified. 

(10)  Description  and  value  of 
discounts  and  allowances,  if  any. 

(11)  Fort  value  (includes  upward 
oading  tolerance,  if^ny). 

(12)  Guaranteed  value. 

(13)  Guarantee  fee. 

(14)  Name  and  location  of  the  foreign 
}ank  issuing  the  letter  of  credit. 

(15)  The  term  length  for  the  credit 
jeing-extended  and  the  intervals 
jetween  principal  payments  for  each 
shipment  to  be  made  under  the  export 
;ale. 

(16)  A  statement  indicating  whether 
any  portion  of  the  export  sale  for  which 
the  exporter  is  applying  for  a  payment 
guarantee  is  also  being  used  as  the  l)asis 
for  an  application  for  participation  in 
any  of  the  following  CCC  or  USDA 
export  programs:  Export  Enhancement 

rogram.  Dairy  Export  Incentive 
'rogram,  Sunflowerseed  Oil  Assistance 
Program,  or  Cottonseed  Oil  Assistance 
Program.  The  number  of  the  Agreement 
assigned  by  USDA  under  one  of  these 
programs  should  be  included,  as 
applicable. 

(17)  Other  information  as  specified  in 
Notices  to  Participants,  as  applicable. 

(181  The  exporter's  statement,  "All 
Section  1493.50  Certifications  Are  Being 


Made  In  This  Application"  which, 
when  included  in  the  application  by  the 
exporter,  will  constitute  a  certification 
that  it  is  in  compliance  with  all  the 
requirements  set  forth  in  §  1493.50. 
(b)  An  application  for  a  payment 
guarantee  may  be  approved  as 
submitted,  approved  with  modifications 
agreed  to  by  the  exporter,  or  rejected  by 
the  GSM.  In  the  event  that  the 
application  is  approved,  the  GSM  will 
cause  a  payment  guarantee  to  be  issued 
in  favor  of  the  exporter.  Such  payment 
guarantee  will  become  effective  at  the 
time  specified  in  §  1493.60(b).  If.  based 
upon  a  price  review,  the  unit  sales  price 
of  the  commodity  does  not  fall  within 
the  prevailing  commercial  market  level 
ranges,  as  determined  by  CCC,  the 
application  will  not  be  approved. 

§1493.50    Certification  requirements  for 
obtaining  payment  guarantee. 

By  providing  the  statement  in 
§  1493.40(a)(18),  the  exporter  is 
certifying  that  the  information  provided 
in  the  application  is  true  and  correct 
and,  further,  that  all  requirements  set 
forth  in  this  section  have  been  or  will 
be  met.  The  exporter  will  be  required  to 
provide  further  explanation  or 
documentation  with  regard  to 
applications  that  do  not  include  this 
statement.  The  exporter,  in  submitting 
an  application  for  a  payment  guarantee 
and  providing  the  statement  set  forth  in 
§  1493.40(a)(18),  certifies  that: 

(a)  The  agricultural  commodity  or 
product  to  be  exported  under  the 
payment  guarantee  is  a  United  States 
agricultural  commodity  or  a  product 
thereof,  as  defined  in  §  1493. 20(z); 

(b)  There  have  not  been  and  will  not 
be  any  corrupt  payments  or  extra  sales 
services  or  other  items  extraneous  to  the 
transaction  provided,  financed,  or 
guaranteed  in  connection  with  the 
transaction,  and  that  the  transaction 
complies  with  applicable  United  States 
law; 

(c)  If  the  agricultural  commodity  is 
vegetable  oil  or  a  vegetable  oil  product, 
that  none  of  the  agricultural  commodity 
or  product  has  been  or  will  be  used  as 

a  basis  for  a  claim  of  a  refund,  as 
drawback,  pursuant  to  section  313  of  the 
Tariff  Act  of  1930, 19  U.S.C.  1313,  of 
any  duty,  tax  or  fee  imposed  under 
Federal  law  on  an  imported  commodity 
or  product; 

(d)  No  person  or  selling  agency  has 
been  employed  or  retained  to  solicit  or 
secure  the  payment  guarantee,  and  that 
there  is  no  agreement  or  understanding 
foraxommission,  percentage,  brokerage. 
or  contingent  fee,  except  in  the  case  of 
bona  fide  employees  or  bona  fide 
established  commercial  or  selling 
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ageticies  maintained  by  the  exporter  for 
the  purpose  of  securing  business:  and 

(ej  The  information  provided 
pursuant  to  §  1493.30  has  not  changed, 
the  exporter  still  meets  al!  of  the 
qualification  requirements  of  §  1493.30. 
and  the  exporter  will  immediately 
notify  CCC  if  there  is  a  change  of 
drcumstances  which  wouW  cause  it  to 
fail  to  meet  such  requirements.  If  the 
exporter  breaches  of  vtoiates  these 
certifications  vrith  respect  to  a  GSM-102 
or  GSM-103  payment  guarantee.  CCC 
will  have  the  right,  notwithstanding  any 
other  rights  provided  under  this 
subpart,  to  annul  guarantee  co\"erage  for 
any  commodities  not  yet  exported  and/ 
or  to  proceed  against  the  exporter. 

§M83.60    Payment  guarantee. 

(a)  CCC's  Migption.  The  pa>'ment 
guarantee  will  provide  that  CCC  agrees 
to  pay  the  expcwter  or  the  exporter's 
assignee  an  amount  not  to  exceed  the 
guaranteed  value,  plus  eligible  interest, 
in  the  event  that  the  foreign  bank  fails 
to  pay  under  the  foreign  bank  letter  of 
credit  or  the  related  obligation.  Payment 
by  CCC  will  be  in  U.S.  dollars. 

(b)  Period  of  guarantee  coverage.  The 
payment  guarantee  will  apply  to  the 
period  beginning  either  on  the  date(s)  of 
e)cport(s)  or  on  the  date  when  interest 
begins  to  accrue,  whichever  is  earlier, 
and  will  continue  during  the  credit  term 
specified  in  the  payment  guarantee  or 
amendments  thereto.  However,  the 
payment  guarantee  becomes  effective  on 
the  date{s)  of  export(s)  of  the 
agricultural  commodities  or  products 
thereof  specified  in  the  e.xporter's 
application  for  a  payment  guarantee. 

fc)  Terms  of  the  <XC  payment 
guarantee.  The  terms  of  CCC's  coverage 
will  be  set  forth  in  the  paj-ment 
guarantee,  as  approved  by  CCC.  and  will 
include  the  provisions  of  this  subpart. 
which  may  be  supplemented  by  any 
Program  Announcements  and/or 
Notices  to  Participants  in  effect  at  the 
time  the  payment  guarantee  is  approved 
by  CCC. 

(d)  Final  date  to  export.  The  final  date 
to  export  shown  on  the  payment 
guarantee  will  be  one  month,  as 
determined  by  GCC,  after  the 
contractual  deadline  for  shipping. 

(e)  Reserve  coverage  for  loading 
tolerances.  The  exporter  may  apply  for 
a  payment  guarantee  and,  if  coverage  is 
available,  pay  the  guarantee  fee.  based  at 
least  on.  the  amount  of  the  lower 
loading  tolerance  of  the  export  sales 
contract;  however,  the  exporter  may  also 
request  that  COC  reserve  additional 
guarantee  coverage  to  accommodate  up 
to  the  amount  of  the  upward  loading 
tolerance  specified  in  the  export  sales 
contract.  If  such  additional  guarantee 


coverage  is  available  at  the  time  of 
application  and  CCC  determines  to 
make  such  reservation,  it  will  so 
indicate  to  the  exporter.  In  the  event 
that  the  exporter  ships  a  quantity  greater 
than  the  amount  on  which  the  guarantee 
fee  was  paid  (i.e.,  lower  loading 
tolerance),  it  may  obtain  the  additional 
coverage  from  CCC,  up  to  the  amount  of 
the  upward  loading  tolerance,  by  filing 
for  an  amendment  to  the  payment 
guarantee,  and  by  paying  the  additional 
amount  of  fee  applicable.  If  such 
amendment  to  the  payment  guarantee  is 
not  filed  with  CCC  by  the  exporter 
within  30  days  after  the  date  of  the  last 
export  against  the  sales  contract.  CCC 
may  determine  not  to  reserve  the 
coverage  originally  set  aside  for  the 
exporter. 

(f)  Ineligible  exports.  Commodities 
with  a  date  of  export  prior  to  the  date 
of  receipt  by  CCC  of  the  exporter's 
telephonic  or  written  application  for  a 
payment  guarantee,  or  with  a  date  of 
export  made  after  the  final  date  for 
export  shown  on  the  pa>'ment  guarantee 
or  any  amendments  thereof,  are 
ineligible  for  GSM-102  or  GSM-103 
guarantee  coverage,  except  where  it  is 
determined  by  the  GSM  to  be  in  the  best 
interests  of  CCC  to  provide  guarantee 
coverage  on  such  commodities. 

(g)  Foreign  agricultural  component. 
CCC  may  approve  payment  guarantees 
under  this  subpart  only  in  connection 
with  sales  of  United  States  agricultural 
commodities  as  defined  in  §  1493. 20(z). 
CCC  may  not  provide  guarantee 
coverage  under  this  subpart  on  credit 
extended  for  the  value  of  any  foreign 
agricultural  component. 

(h)  Additional  requirements.  The 
payment  guarantee  may  contain  such 
additional  terms,  conditions,  and 
limitations  as  deemed  necessary  or 
desirable  by  the  GSM.  Such  additional 
terms,  conditions  or  qualifications,  as 
stated  in  the  payment  guarantee  are 
binding  on  the  exporter  or  the  exporter's 
assignee. 

(i)  Amendments.  A  request  for  an 
amendment  of  a  payment  guarantee  may 
be  submitted  only  by  the  exporter  (with 
the  concurrence  of  the  assignee,  if  any). 
CCC  will  consider  such  a  request  only 
if  the  amendment  sought  is  consistent 
with  this  subpart  and  any  applicable 
Program  Announcements  and  Notices  to 
Participants.  Amendments  may  include, 
but  will  not  be  limited  to.  a  change  in 
the  credit  period  and  an  extension  of 
time  to  export-  Any  amendment  to  the 
payment  guarantee,  particularly  those 
that  result  in  an  increase  in  CCCs 
liability  under  the  payment  guarantee, 
may  resuh  in  an  increase  in  the 
guarantee  fee.  (Technical  corrections  or 
corrections  of  a  clerical  error  which  may 


be  submitted  by  the  exporter  or  the 
exporter's  assignee  are  not  viewed  as 

amendments.) 

§1493.70    Guarantee  rates  and  fees. 

(a)  Guarantee  fee  rates.  The  payment 
guarantee  fee  rales  will  be  based  upon 
the  length  of  the  payment  terms 
provided  for  in  the  export  sale  contract, 
the  degree  of  risk  that  CCC  assumes,  as 
determined  by  CCC.  and  any  other 
factors  which  CCC  determines 
appropriate  for  consideration.  A  current 
schedule  of  the  guarantee  fee  rates 
charged  by  CCC  under  GSM-102  and 
GSM-103  will  be  available  upon  request 
ftx)m  the  FAS/USDA  office  specified  in 
the  Contacts  P/R. 

(b)  Calculation  of  fee.  The  guarantee 
fee  will  be  computed  by  multiplymg  the 
guarnnteed  value  by  the  guarantee  fue 
rate. 

((.)  Payment  of  fee.  The  exporter  sltail 
remit,  with  his  written  application,  the 
full  amount  of  the  guarantee  fee. 
Applications  will  not  be  approved  until 
the  guarantee  fee  has  been  received  by 
CCC.  The  exporter's  check  for  the 
guarantee  fee  shall  be  made  payable  to 
CCC  and  mailed  or  delivered  by  courier 
to  the  office  specified  in  the  Contacts  P/ 
R. 

(d)  Refunds  of  fee.  Guarantee  fees 
paid  in  connection  with  approved 
applications  will  ordinarily  not  be 
refimdable.  CtX's  approval  of  the 
application  will  be  final  and  refund  of 
the  guarantee  fee  will  not  be  made  after 
approval  unless  the  GSM  determines 
that  such  refund  will  be  in  the  best 
interest  of  CCC  If  the  application  for  a 
payment  guarantee  is  not  approved  or  is 
approved  only  for  a  part  of  the 
guarantee  coverage  requested,  a  full  or 
pro  rata  refund  of  the  fee  remittance  will 
be  made. 

§  1493.60    EvWence  of  export. 

(a)  Report  of  export  The  exporter  is 
required  to  provide  CCC  an  evidence  of 
export  report  for  each  shipment  made 
under  the  pa>'ment  guarantee.  This 
report  must  include  the  following: 

(1)  Payment  guarantee  nnmbw 

(2)  Date  of  export 

(3)  Exporter's  sale  number 

(4)  Exported  value 

(5)  Quantity 

(6)  A  full  description  of  tlip 
commodity  exported 

(7)  Unit  sales  price  received  Iw  the 
(usmmodity  exported  and  the  basis  (e.g.. 
FOB.  CFR.  OF).  Where  the  unit  sales 
price  at  export  difleis  from  the  unit 
sales  price  indicated  in  the  exporter's 
application  for  a  payment  guarantee,  ihv 
exporter  is  also  required  to  submit  a 
statement  explaining  the  rba.sc>n  for  Ate 
difference. 


(8)  Description  and  value  of  discounts 
and  allowances,  if  any. 

(9)  Number  of  the  Agreement  assigned 
by  USDA  under  another  program  if  any 
portion  of  the  export  sale  was  also 
approved  for  participation  in  the 
following  CCC  or  USDA  export 
programs:  Export  Enhancement 
Program,  Dairy  Export  Incentive 
Prt^ram,  Sunflowerseed  Oil  Assistance 
Pn^m,  or  Cottonseed  Oil  Assistance 
Program. 

(10)  The  exporter's  statement,  "All 

§  1493.90  Certifications  Are  Being  Made 
In  TTiis  Evidence  Of  Export"  which, 
when  included  in  the  evidence  of  export 
by  the  exporter,  will  constitute  a 
certification  that  it  is  in  compliance 
with  all  the  requirements  set  forth  in 
§1493.90. 

(b)  Time  Umit  for  submission  of 
evidence  of  export.  The  exporter  must 
provide  a  written  report  to  the  office 
specified  in  the  Contacts  P/R  within  60 
calendar  days  if  the  export  was  by^rail 
or  truck;  or  30  calendar  days  if  the 
export  was  by  any  other  carrier.  The 
time  period  for  filing  a  report  of  export 
will  commence  upon  each  date  of 
export  of  the  conunodity  covered  under 
a  payment  guarantee.  If  the  evidence  of 
export  report  is  not  received  by  CCC 
within  the  time  period  for  filing,  the 
payment  guarantee  will  become  null 
and  void  only  if  and  only  to  the  extent 
that  failure  to  make  timely  filing 
resulted,  or  would  be  likely  to  result,  in: 

(1)  Significant  financial  harm  to  CCC; 

(2)  The  undermining  of  an  essential 
regulatory  purpose  of  the  program; 

(3)  ObstrucUon  of  the  fair 
administration  of  the  program;  or 

(4)  A  threat  to  the  integrity  of  the 
program.  The  time  limit  for  submission 
of  an  evidence  of  export  report  may  be 
extended  if  such  extension  is 
determined  by  the  GSM  to  be  in  the  best 
interests  of  CCC. 

(c)  Export  sales  reporting.  Exporters 
may  have  a  mandatory  reporting 
responsibility  under  Section  602  of  the 
Agricultural  Trade  Act  of  1978  (7  U.S.C. 
5712),  as  amended  by  Section  1531  of 
the  Food,  Agricuhure,  Conservation, 
and  Trade  Act  of  1990  for  exports  of 
wheat  and  wheat  flour,  feed  grains, 
oilseeds,  cotton,  and  other  agricultural 
commodities  and  products  thereof. 

f  1493.90   Certification  requirements  for 
ttie  evidence  of  export 

By  providing  the  statement  contained 
in  §  1493.80(a)(10),  the  exporter  is 
certifying  that  the  information  provided 
in  the  evidence  of  export  report  is  true 
and  correct  and,  further,  that  all 
requirements  set  forth  in4his  section 
have  been  or  will  be  met.  The  exporter 
will  be  required  to  provide  further 
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e:  iplanation  or  documentation  with 
n  gard  to  reports  that  do  not  include  this 
S'  atement.  If  the  exporter  breaches  or 

olates  these  certifications  with  respect 
t(J  a  GSM-102  or  GSM-103  payment 
guarantee,  CCC  will  have  the  right, 
nbtwithstanding  any  other  rights 
{Mt)vided  under  this  subpart,  to  annul 
gjiarantee  coverage  for  any  commodities 
npt  yet  exported  and/or  to  proceed 
aftainst  the  exporter.  The  exporter,  in 
submitting  the  evidence  of  export  and 
IHt)viding  the  statement  set  forth  in 
§p493.80(a)(10),  certifies  that: 

!  (a)  The  agricultural  commodity  or 
p|Y>duct  exported  under  a  payment 
g  larantee  is  a  United  States  agricultural 
commodity  or  a  product  thereof,  as 
defined  in  §1493.20(z): 

1(b)  Agricultural  commodities  of  the 
nade.  quality  and  quantity  called  for  in 
tAe  exporter's  sales  contract  with  the 
ii  iporter  have  been  exported  to  the 
o  mntry  specified  in  the  payment 
g  larantee; 

(c)  A  letter  of  credit  has  been  opened 
ii  favor  of  the  exporter  by  the  foreign 
b^k  shown  in  the  payment  guarantee  to 
c|»ver  the  port  value  of  the  commodity 
exported; 

(d)  There  have  not  been  and  will  not 
b )  any  corrupt  payments  or  extra  sales 
a  irvices  or  other  items  extraneous  to  the 
tiansaction  provided,  financed,  or 

g  laranteed  in  connection  with  the 
ti  ansaction,  and  that  the  transaction 
o  implies  with  applicable  United  States 
U  w;  and 

(e)  TTie  information  provided 

p  jrsuant  to  §  1493.30  has  not  changed, 
tie  exporter  still  meets  all  of  the 
(walification  requirements  of  §  1493.30 
abd  the  exporter  will  immediately 
nbtify  CCC  if  there  is  a  change  of 
c  rcumstances  which  would  cause  it  to 
f<  il  to  meet  such  requirements. 

§1493.100    Proof  Of  entry. 

(a)  Diversion.  The  diversion  of 
o  immodities  covered  by  a  GSM-102  or 
G  SM-103  payment  guarantee  to  a 
CI  tuntry  other  than  ^at  shown  on  the 
p  lyment  guarantee  is  prohibited,  unless 
e:  ipressly  authorized  by  the  GSM. 

lb)  Records  of  proof  of  entry. 
E  (porters  must  obtain  and  maintain 
n  cords  of  an  official  or  customary 
c  tmmercial  nature  and  grant  authorized 
I.  5DA  officials  access  to  such 
d  xniments  or  records  as  may  be 
n  K:essary  to  demonstrate  the  arrival  of 
tl  e  agricultural  commodities  exported 
ii  connection  with  the  GSM-102  or 
G  SM-103  programs  in  the  country  that 
M  as  the  intended  country  of  destination 
of  such  commodities.  Records 
demonstrating  proof  of  entry  must  be  in 
English  or  be  accompanied  by  a  certified 
o  other  translation  acceptable  to  CCC. 


Records  acceptable  to  meet  this 
requirement  include  an  original 
certification  of  entry  signed  by  a  duly 
authorized  customs  or  port  official  of 
the  importing  country,  by  the  importer, 
by  an  agent  or  representative  of  the 
vessel  or  shipline  which  delivered  the 
agricultural  commodity  to  the  importing 
country,  or  by  a  private  surveyor  in  the 
importing  country,  or  other 
documentation  deemed  acceptable  by 
the  GSM  showing: 

(1)  That  the  agricultural  commodity 
entered  the  importing  country; 

(2)  The  identification  of  the  export 
carrier; 

(3)  The  quantity  of  the  agricultural 
commodity; 

(4)  The  kind,  type,  grade  and/or  class 
of  the  agricultural  commodity:  and 

(5)  The  date(s)  and  place(s)  of 
unloading  of  the  agricultural  commodity 
in  the  importing  country.  (Records  of 
proof  of  entry  need  not  be  submitted 
with  a  claim  for  loss,  except  as  may  be 
provided  in  §  1493.110(b)(4)(ii).l 

S  1493.1 10   Notice  of  default  and  claims  for 
toss. 

(a)  Notice  of  default.  If  the  foreign 
bank  issuing  the  letter  of  credit  fails  to 
make  payment  pursuant  to  the  terms  of 
the  foreign  bank  letter  of  credit  or 
related  obligation,  the  exporter  or  the 
exporter's  assignee  must  submit  a  notice 
of  default  to  CCC  as  soon  as  possible, 
but  not  later  than  10  calendar  days  after 
the  date  that  payment  was  due  from  the 
foreign  bank  (the  due  date).  A  notice  of 
default  must  be  submitted  in  writing  to 
the  Treasurer,  CCC,  at  the  address 
specified  in  the  Contacts  P/R.  If  the 
exporter  or  the  exporter's  assignee  fails 
to  promptly  notify  CCC  of  defaults  in 
accordance  with  this  paragraph,  CCC 
may  make  the  payment  guarantee  null 
and  void  with  respect  to  any  payment(s) 
applicable  to  such  default.  This  time 
limit  may  be  extended  only  imder 
extraordinary  circumstances  and  if  such 
extension  is  determined  by  the 
Controller,  CCC,  to  be  in  the  best 
interests  of  CCC.  The  notice  of  default 
must  include: 

( 1 )  Payment  guarantee  number; 

(2)  Name  of  the  country; 

(3)  Name  of  the  defaulting  bank; 

(4)  Due  date; 

(5)  Total  amount  of  the  defaulted 
payment  due,  indicating  separately  the 
amounts  for  principal  and  interest; 

(6)  Date  of  foreign  bank's  refusal  to 
pay,  if  applicable;  and 

(7)  Reason  for  foreign  bank's  refusal  to 
pay.  if  known. 

(b)  Filing  a  claim  for  loss.  A  claim  for 
a  loss  by  the  exporter  or  the  exporter's 
assignee  will  not  be  paid  if  it  is  made 
later  than  six  mont'i s  firom  the  due  date 
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of  the  defaulted  payment.  A  claim  for 
loss  must  be  submitted  in  writing  to  the 
Treasurer,  CCC,  at  the  address  specified 
in  the  Contacts  P/R.  The  claim  for  loss 
must  include  the  following  information 
and  documents: 

(1)  Payment  guarantee  number; 

(2)  A  certification  that  the  scheduled 
payment  has  not  been  received; 

(3)  A  certification  of  the  amount  of 
accrued  interest  in  default,  the  date 
interest  began  to  accrue,  and  the  interest 
rate  on  the  foreign  bank  obligation 
applicable  to  the  claim; 

(4)  A  copy  of  each  of  the  following 
documents,  with  a  cover  document 
containing  a  signed  certification  by  the 
exporter  or  the  exporter's  assignee  that 
each  page  of  each  document  is  a  true 
and  correct  copy: 

(i)  (A)  The  foreign  bank  letter  of  credit 
securing  the  export  sale:  and 

(B)  If  applicable,  the  document(s) 
evidencing  the  related  obligation  owed 
by  the  foreign  bank  to  the  assignee 
financial  institution  which  is  related  to 
the  foreign  bank's  letter  of  credit  issued 
in  favor  of  the  exporter.  Such  related 
obligation  must  be  demonstrated  in  one 
of  the  following  ways: 

(1)The  related  obligation,  including  a 
specific  promise  to  pay  on  deferred 
payment  terms,  may  be  contained  in  the 
letter  of  credit  as  a  special  instruction 
from  the  issuing  bank  directly  to  the 
U.S.  financial  institution  to  refinance 
the  amounts  paid  by  the  U.S.  financial 
institution  for  obligations  financed 
according  to  the  tenor  of  the  letter  of 
credit;  or 

(2)  The  related  obligation  may  be 
memorialized  in  a  separate  document(s) 
Specifically  identified  and  referred  to  in 
the  letter  of  credit  as  the  agreement 
under  which  the  foreign  bank  is  obliged 
to  repay  the  U.S.  financial  institution  on 
deferred  payment  terms;  or 

(3)  The  letter  of  credit  payment 
obligations  may  be  specifically 
identified  in  a  separate  document(s) 
setting  forth  the  related  obligation,  or  in 
a  duly  executed  amendment  thereto,  as 
having  been  financed  by  the  U.S. 
financial  institution  pursuant  to,  and 
subject  to  repayment  in  accordance  with 
the  terms  of,  such  related  obligation;  or 

(4)  The  related  obligation  may  be 
memorialized  in  the  form  of  a 
promissory  note  executed  by  the  foreign 
bank  issuing  the  letter  of  credit  in  favor 
of  the  U.S.  financial  institution 
submitting  the  claim; 

(ii)  Depending  upon  the  method  of 
shipment,  the  negotiable  ocean  carrier 
or  intermodal  bill(s)  of  lading  signed  by 
the  shipping  company  with  the  onboard 
ocean  carrier  date  for  each  shipment, 
the  airway  bill,  or,  if  shipped  by  rail  or 
truck,  the  entry  certificate  or  similar 


document  signed  by  an  official  of  the 
importing  country; 

(iii)  (A)  The  exporter's  invoice 
showing,  as  applicable,  the  FAS,  FOB, 
CFR  or  CIF  values;  or 

(B)  If  there  was  an  intervening 
purchaser,  both  the  exporter's  invoice  to 
the  intervening  purchaser  and  the 
intervening  purchaser's  invoice  to  the 
importer; 

(iv)  An  instrument,  in  form  and 
substance  satisfactory  to  CCC, 
subrogating  to  CCC  the  respective  rights 
of  the  exporter  and  the  exporter's 
assignee,  if  applicable,  to  the  amount  of 
payment  in  default  under  the  applicable 
export  sale.  The  instrument  must 
reference  the  applicable  foreign  bank 
letter  of  credit  and  the  related 
obligation,  if  applicable;  and 

(v)  A  copy  of  the  report{s)  of  export 
previously  submitted  by  the  exporter  to 
CCC  pursuant  to  §  1493.80(a). 

(c)  Subsequent  claims  for  defaults  on 
installments.  If  the  initial  claim  is  found 
in  good  order,  the  exporter  or  an 
exporter's  assignee  need  only  provide 
all  of  the  required  claims  documents 
with  the  initial  claim  relating  to  a 
covered  transaction.  For  subsequent 
claims  relating  to  failure  of  the  foreign 
bank  to  make  scheduled  installments  on 
the  same  export  shipment,  the  exporter 
or  the  exporter's  assignee  need  only 
submit  to  CCC  a  notice  of  such  failure 
containing  the  information  stated  in 
paragraph  (b)(1),  (2),  and  (3)  of  this 
section;  an  instrument  of  subrogation  as 
per  paragraph  (b)(4)(iv)  of  this  section, 
and  including  the  date  the  original 
claim  was  filed  with  CCC. 

§1493.120    Payment  for  loss. 

(a)  Determination  ofCCC's  liability. 
Upon  receipt  in  good  order  of  the 
information  and  documents  required 
under  §  1493.110,  CCC  will  determine 
whether  or  not  a  loss  has  occurred  for 
which  CCC  is  liable  under  the 
applicable  payment  guarantee,  this 
subpart  and  any  applicable 
supplemental  Program  Announcements 
and  Notices  to  Participants.  If  CCC 
determines  that  it  is  liable  to  the 
exporter  and/or  the  exporter's  assignee, 
CCC  will  pay  the  exporter  or  the 
exporter's  assignee  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Amount  ofCCC's  liability.  CCC's 
maximum  liability  for  any  claims  for 
loss  submitted  with  respect  to  any 
payment  guarantee,  not  including  any 
late  interest  payments  due  in 
accordance  with  paragraph  (c)  of  this 
section,  will  be  limited  to  the  lesser  of: 

(1)  The  guaranteed  value  as  stated  in 
the  payment  guarantee,  plus  eligible 
interest;  or 


(2)  The  guaranteed  percentage  (as 
indicated  in  the  payment  guarantee)  of 
the  exported  value  indicated  in  the 
evidence  of  export,  plus  eligible 
interest. 

(c)  Late  interest  payment.  If  a  claim  is 
not  paid  within  one  day  of  receipt  of  a 
claim  which  CCC  has  determined  to  be 
in  good  order,  late  interest  will  accrue 
in  favor  of  the  exporter  or  the  exporter's 
assignee  beginning  with  the  first  day 
after  the  day  of  reciept  of  a  claim  found 
by  CCC  to  be  in  good  order  and 
continuing  until  and  including  the  date 
that  payment  is  made  by  CCC.  Late 
interest  will  be  paid  on  the  guaranteed 
amount,  as  determined  by  paragraphs 
(b)(1)  and  (2)  of  this  section,  and  will  be 
calculated  based  on  the  average 
investment  rate  of  the  most  recent 
Treasury  91-day  bill  auction  as 
announced  by  the  Department  of 
Treasury  as  of  the  due  date. 

(d)  Accelerated  payments.  CCC  will 
pay  claims  only  for  losses  on  amounts 
not  paid  as  scheduled.  CCC  will  not  pay 
claims  for  amounts  due  under  an 
accelerated  pajTnent  clause  in  the 
export  sales  contract,  the  foreign  bank's 
letter  of  credit,  or  any  obligation  owed 
by  the  foreign  bank  to  the  assignee  U.S. 
financial  institution  which  is  related  to 
the  foreign  bank's  letter  of  credit  issued 
in  favor  of  the  exporter,  unless  it  is 
determined  to  be  in  the  best  interests  of 
CCC  by  the  Controller,  CCC. 
Notwithstanding  the  foregoing.  CCC  at 
its  option  may  declare  the  entire  amount 
of  tlie  unpaid  balance,  plus  accrued 
interest,  in  default  and  make  payment  to 
the  exporter  or  the  exporter's  assignee  in 
addition  to  such  other  claimed  amount 
as  may  be  due  from  CCC. 

(e)  Action  against  the  assignee. 
Notwithstanding  any  other  provision  in 
this  subpart  to  the  contrary,  with  regard 
to  commodities  covered  by  a  payment 
guarantee,  CCC  will  not  hold  the 
assignee  responsible  or  take  any  action 
or  raise  any  defense  against  the  assignee 
for  any  action,  omission,  or  statement  by 
the  exporter  of  which  the  assignee  has 
no  knowledge,  provided  that: 

(1)  The  exporter  complies  with  the 
reporting  requirements  under  §  1493.80 
and  §  1493.90.  excluding  post-export 
adjustments  (i.e..  corrections  to 
evidence  of  export  reports);  and 

(2)  The  exporter  or  the  exporter's 
assignee  furnishes  the  statements  and 
documents  specified  in  §  1493.110. 

§  1493.130    Recovery  of  losses. 

(a)  Notification.  Upon  payment  of  loss 
to  the  exporter  or  the  exporter's 
assignee.  CCC  will  notify  the  foreign 
bank  of  CCC's  rights  under  the 
subrogation  agreement  to  recover  all 
moneys  in  default. 
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(b)  Receipt  t^  monies.  (1)  In  the  event 
that  monies  for  a  defaulted  payment  are 
recovered  by  the  exporter  or  the 
exporter's  assignee  from  the  importer, 
the  foreign  bank,  or  any  other  source 
whatsoever,  such  monies  shall  be 
immediately  paid  to  the  Treasurer,  GGC. 
If  such  monies  are  not  received  by  CCC 
within  15  business  days  from  th^  date 
of  recovery  by  the  exporter  or  the 
exporter's  assi^ee,  the  exporter  or  the 
exporter's  assignee  will  owe  to  CCC 
interest  frtnn  the  date  of  recovery  to  the 
date  of  receipt  by  CCC.  This  interest  will 
be  calculated  based  on  the  latest  average 
investment  rate  of  the  most  recent 
Treasury  91-day  bill  auction,  as 
announced  by  the  Department  of 
Treasury,  in  eflisct  on  the  date  of 
recovery  and  will  accrue  from  such  date 
to  the  date  of  payment  by  the  exporter 
or  the  exporter's  assignee  to  CCC  Such 
interest  will  be  charged  only  on  CCC's 
share  of  the  recovery. 

(2)  If  CCC  recovers  monies  that  should 
be  applied  to  a  payment  guarantee  for 
which  a  claim  has  been  paid  by  CCC, 
CCC  will  pay  the  holder  of  the  payment 
guarantee  its  pro  rata  share 
immediately,  provided  that  the  required 
information  necessary  for  determining 
pro  rata  distribution  has  been  furnished. 
If  payment  is  not  madb  by  CCC  within 
15  business  days  fivm  the  date  of 
recovery  or  IS  business  days  bom 
receiving  the  required  information  for 
determining  pro  rata  di^bution, 
whichever  is  later,  OCC  will  pay  interest 
calculated  on  the  latest  average 
investment  rate  of  the  most  recent 
Treasury  Ql^day  bill  auction,  as 
announced  by  die  Department  of 
Treasury,  in  effect  on  the  date  of 
recovery  and  such  interest  will  accrue 
from  such  date  to  the  date  of  payment 
by  CCC.  The  interest  will  apply  only  to 
the  portion  of  the  recovery  payable  to 
the  holder  of  the  payment  guaranfee. 

(c)  AJ location  of  recoveries. 
Recoveries  made  by  CCC  from  the 
importer  or  the  foreign  bank,  and 
recoveries  received  by  CCC  from  the 
exporter,  the  exporter's  assignee,  or  any 
other  source  whatsoever,  willbe 
allocated  by  CCC  to  the  exporter  or  the 
exporter's  assignee  and  to  CCC  on  a  pro 
rata  basirdtotmnined  by  their  respective 
interests  in  such  recoveries.  The 
respective  interest  of  each  party  will  be 
determined  on  a  pro  rata  basis,  based  on 
the  combined  amount  of  principal  and 
interest  in  default.  Once  CCC  has  paid 
out  a  particular  claim  under  a  GSM-102 
or  GSM-103  payment  guarantee,  CCC 
prorates  any  coUactions  it  receives  and 
shares  thes»>callecti(ms  proportionately 
with  the  holdiar  of  the  guarantee  until 
both  CCC  and  tha  holder  of  the 
guarantee  have  been  reimbursed  in  full. 
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of  'ro  Rata  Allocation  of  Recoveiiee— 
prbvides  an  example  of  the 
methodology  used  by  CCC  in  applying 
this  paragraph  (c). 

(W)  Uabilities  to  CCC 
Notwithstanding  any  other  terms  of  the 
patment  guarantee,  the  exporter  maybe 
iia  lie  to  CCC  for  any  amounts  paid  by 
CC  ]  under  the  payment  guarantee  when 
an<  if  it  is  determined  by  CCC  that  the 
exj  orter  has  engaged  in  fraud,  or  has 
be«  n  or  is  in  material  breach  of  any 
coi  tractual  obligation,  certification  or 
wa  ranty  made  by  the  exporter  for  the 
pui  pose  of  obtaining  the  payment 
gu{  rantee  or  for  fbl^ling  obligations 
uni  er  GSM-102  or  GSM-103.  Further, 
thejexporter's  assignee  may  be  liable  to 
CCC  for  any  amounts  paid  by  CCC 
under  the  payment  guarantee  when  and 
if  ij  is  determined  by  CCC  that  the 
exporter's  assignee  has  engaged- in  fteud 
or  Otherwise  violated  program 
requirements. 

(f)  Good  faith.  The  violation  by  an 
exporter  of  the  certifications  in 
§  l493.5G(b)  and  §  1493;90{d)  or  the 
failure  of  an  exporter  to  comply  with  the 
pnAdsions  of  §1493.100  or 
S  1493.140(e)  will  not  affect  die  validity 
of  Aiy  payment  guarantee  with  respect 
to  on  asfflgnee  which  had  no  knowledge 
of  such  violation  orfiuiure  to  comply  at 
the  time  such  exporter  applied  for  the 
payment  guarantee  or  at  the  time  of 
assknment  of  the  payment  guarantee. 

(iS  Cooperation  m  recoveries.  Upon 
pajvnent  by  CCC  of  a  claim  to  the 
exdorter  or  the  exporter's  assignee,  the 
expjorter  or  the  exporter's  assignee  will 
cooberate  with  CCC  to  effect  recoveries 
froi  1  the  foreign  bank  and/or  the 
imj  orter. 

Api  endix  A  to  §-1483.180— lUiMlratioB  of 
ProRata  Allocation  of  RecavaiiM 

The  following  example  illustrates  CCCs 
policy.  a«  set  forth  in  S  1493.130(c),  regarding 
pro  rata  sharing  of  recoveries  made  for  claims 
file^under  the  GSM-t02  and  GSM-103 
programs.  A  typical  case  might  be  as  follows: 

IJThe  U.S.  bank  enters  into  a  S300,000 
three-year  credit  ansngemant  with  the 
foreign  bank  calling  far  equal  annual 
payments  of  principal  ima  annual  psynients 
of  iitterest  at  a  rate  of  10  percent  per  annum 
and  a  penalty  interest  rate  of  IZ percent  per 
annum  on  overdue  amounts  until  the 
oveidue  amount  is  paid. 

2.|The  foreign  bank  foils  to  make  the  final 
prii^ipal  payment  of  91 00X100 and  an 
interest  payment  of  510X100;  both  due  on 
Jantiary  31. 

3.jOn  February  10,  the  U.S.  bank  filesa 
claiii  in  good  order  with  OCC 

4.[ccC's.guarBntee  states  that.CCC's 
ma)dmum  liability  is  limited  to  98  percent  of 
the  principal  amount  diie/99S;00e)  and 
inteiest  at  a  rate  of  8  peromt  per  annum  . 
(basis  365  days)  on  98  pmcwit  of  tim 
priru;ipal  (S7,840). 


5.  CCC  pays  the  claim  on  Febniary  22. 

6.  The  latest  bond  equivalent  rate  of  the  52' 
week  Treasury  bill  auction  average  which  has 
been  published  by  the  Oepartment^of 
Treasury  in  effect  on  the  date  of  nonpayment 
(January  31)  is  9  percent.  The  latest 
investment  rate  of  the  91-day  TYeasury  Bill 
auction  average  which  has  been  published  by 
the  Department  of  Treasury  in  effect  on  the 
date  of  nonpayment  by  CCG  (Pebromry  11)  is 
7  percent. 

Computation  of  Obligations 

Using  the  above  case,  CCC's  payment  to  the 
holder  of  the  payment  guarantee  would  be 
computed  as  follows: 

1.  CCC's  Obligation  under  the  Payment 
Guarantee: 

(a)  Principal  coverage— (98% 

xSlOO.OOO) $88X»0.00 

(b)  Interest  coverage — (8%  x- 

S98,000)  $7.840.00 

nos,84o.oo 

(c)  Late    interest   due    from 

CCC   (7%    per  annum 

for  11  daysx  S105.840)  $223.28 

(d)  Amount  paid  by  CCC  on 

February  22 Sia6X)6a.2a 

2.  Foreign  Bank's  Oblisation  under  the 
Letter  of  Credit  or  the  Related  Obligation: 

(a)  Principal  due  January  31      TItW.OOO.OO 
Interest  due  January  31 

(10%  X  $100X100) $qo.<ioooo 

Amount  owed  by  foreign 
bank  as  of  January  31  ..    StllO.OOO.OO 

(b)  Penalty       interest      due 

(12%  per  annum  for  22 

days  X  $100,000) $795.62 

(c)  Amount  owed  by  foreign 

bank  as  of  Pebraary  22     $I10;795.e2 

3.  Amount  of  Foreign  Bank's  Obligation 
Not  Covered  by  CCCs  Payment  Guarantee: 
S4.668.55 

Computation  of  Pro  Fata  Sharing  in  Recovery 
of  Losses 

In  establishing  each  party's  respective 
interest  in  any  recovery  of  losses,  the  total 
amount  due  under  the  foreign  bank 
obligation  would  be  determined  as  of  the 
date  the  claim  is  paid  by  OOC  (Pebraary  22). 
Using  the  ^xrve  example  in  wbiohthe 
amount  owed  by  the  foreign  bnk>  it 
$UO.0O0,  GCC  would  be  entitladt095.7S 
percent  ($106,063.07  divided  by  $110,765:62) 
and  the  holder  of  the  pavraent  guarantee 
would  be  entitled  to  4.21  percent  ($4i668.5S 
divided  by  $110,795.62)  of  any  recovehe*«f 
losses  after  settlement  of  the  claim.  Since  in 
this  example,  the  losses  were  recovered^aflor 
the  claim  has  been  paid  by  CCG, 
§  1493.130(b)  would  apply. 

§1493.140    MiaeetUneou*  provisions. 

(a)  Assignment  (1^  Th8«xportBrmay 
assign  the  procssds  whichane,  or  may 
become,  pajrableby  CCC  under  a 
payment  guarantee  or  the  righrto  such 
proceeds  only  to  a  financial  institudon 
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in  the  U.S.  The  assignment  must  cover 
all  amounts  payable  under  the  payment 
guarantee  not  already  paid,  may  not  be 
made  to  more  than  one  party,  and  may 
not.  unless  approved  in  advance  by 
CCC.  be: 

(i)  Made  to  one  party  acting  for  two 
or  more  parties  or 

(ii)  Subject  to  flirther  assignment. 

(2)  An  original  and  two  copies  of  the 
written  notice  of  assignment  signed  by 
the  parties  thereto  must  be  filed  by  the 
assignee  with  the  Treasurer,  CCC,  at  the 
address  specified  in  the  Contacts  P/R. 

(3)  Receipt  of  the  notice  of  assignment 
will  ordinarily  be  acknowledged  to  the 
exporter  and  its  assignee  in  writing  by 
an  officer  of  CCC.  In  cases  where  a 
financial  institution  is  determined  to  be 
ineligible  to  receive  an  assignment,  in 
accordance  with  paragraph  (b)  of  this 
section,  CCC  will  provide  notice  thereof, 
to  the  financial  institution  and  to  the 
exporter  issued  the  payment  guarantee, 
in  lieu  of  an  acknowledgment  of 
assignment. 

(4)  The  name  and  address  of  the 
assignee  must  be  included  on  the 
written  notice  of  assignment. 

(b)  Ineligibility  of  financial 
institutions  to  receive  an  assignment.  A 
financial  institution  will  be  ineligible  to 
receive  an  assignment  of  proceeds 
which  may  become  payable  under  a 
payment  guarantee  if,  at  the  time  of 
assignment,  such  financial  institution: 

(1  j  Is  not  in  sound  financial 
condition,  as  determined  by  the 
Treasurer  of  CCC;  or 

(2)  Is  the  financial  institution  issuing 
the  letter  of  credit  or  branch,  agency,  or 
subsidiary  of  such  institution;  or 

(3)  Is  owned  or  controlled  by  an  entity 
that  owns  or  controls  the  financial 
institution  issuing  the  letter  of  credit;  or 

(4)  Is  the  U.S.  parent  of  the  foreign 
bank  issuing  the  letter  of  credit. 

(c)  Ineligibility  of  financial 
institutions  to  receive  proceeds.  A 
financial  institution  will  be  ineligible  to 
receive  proceeds  payable  under  a 
payment  guarantee  approved  by  CCC  if 
such  financial  institution: 

(1)  At  the  time  of  assignment  of  a 
payment  guarantee,  is  not  in  sound 
financial  condition,  as  determined  by 
the  Treasurer  of  CCC; 

(2)  Is  the  financial  institution  issuing 
the  letter  of  credit  or  a  branch,  agency, 
or  subsidiary  of  such  institution;  or 

(3)  Is  owned  or  controlled  by  an  entity 
that  owns  or  controls  the  financial 
institution  issuing  the  letter  of  credit;  or 

(4)  Is  the  U.S.  parent  of  the  foreign 
bank  issuing  the  letter  of  credit. 

(d)  Alternative  satisfaction  of 
payment  guarantees.  CCC  may,  with  the 
agreement  of  the  exporter  (or  if  the  right 
to  proceeds  payable  under  the  payment 


guarantee  has  been  assigned,  with  the 
agreement  of  the  exporter's  assignee), 
establish  procedures,  terms  and/or 
conditions  for  the  satisfaction  of  CCC's 
obligations  under  a  payment  guarantee 
other  than  those  provided  for  in  this 
subpart  if  CCC  determines  that  those 
alternative  procedures,  terms,  and/or 
conditions  are  appropriate  in 
rescheduling  the  debts  arising  out  of  any 
transaction  covered  by  the  payment 
guarantee  and  would  not  result  in  CCC 
paying  more  than  the  amount  of  CCC's* 
obligation. 

(e)  Maintenance  of  records  and  access 
to  premises.  (1)  For  a  period  of  five 
years  after  the  date  of  expiration  of  the 
coverage  of  a  payment  guarantee,  the 
exporter  or  the  exporter's  assignee,  as 
applicable,  must  maintain  and  make 
available  all  records  pertaining  to  sales 
and  deliveries  of  and  extension  of  credit 
for  agricultural  commodities  exported  in 
connection  with  a  GSM-102  or  GSM- 
103  payment  guarantee,  including  those 
records  generated  and  maintained  by 
agents,  intervening  purchasers,  and 
related  companies  involved  in  special 
arrangements  with  the  exfKJrter.  The 
Secretary  of  Agriculture  and  the 
Comptroller  General  of  the  United 
States,  through  their  authorized 
representatives,  must  be  given  full  and 
complete  access  to  the  premises  of  the 
exporter  or  the  exporter's  assignee,  as 
applicable,  during  regular  business 
hours  from  the  effective  date  of  the 
payment  guarantee  until  the  expiration 
of  such  five-year  period  to  inspect, 
examine,  audit,  and  make  copies  of  the 
exporter's,  exporter's  assignee's,  agent's, 
intervening  purchaser's  or  related 
company's  books,  records  and  accounts 
concerning  transactions  relating  to  the 
payment  guarantee,  including,  but  not 
limited  to,  financial  records  and 
accounts  .pertaining  to  sales,  inventory, 
processing,  and  administrative  and 
incidental  costs,  both  normal  and 
unforeseen.  During  such  period,  the 
exporter  or  the  exporter's  assignee  may 
be  required  to  make  available  to  the 
Secretary  of  Agriculture  or  the 
Comptroller  General  of  the  United 
States,  through  their  authorized 
representatives,  records  that  pertain  to 
transactions  conducted  outside  the 
program,  if,  in  the  opinion  of  the  GSM. 
such  records  would  pertain  directly  to 
the  review  of  transactions  undertaken 
by  the  exporter  in  connection  with  the 
payment  guarantee. 

(2)  The  exporter  must  maintain  the 
proof  of  entry  required  by  §  1493.100(b), 
and  must  (m)vide  access  to  such 
documentation  if  requested  by  the 
Secretary  of  Agriculture  or  his 
authorized  representative  for  the  five- 


year  period  specified  in  paragraph  (e)(1) 
of  this  section. 

(f)  Responsibility  of  program 
participants.  It  is  die  responsibility  of 
all  program  participants  to  review,  and 
fully  acquaint  themselves  with,  all 
regulations.  Program  Announcements, 
and  Notices  to  Participants  relating  to 
the  GSM-102  or  GSM-103  program,  as 
applicable.  Applicants  for  payment 
guarantees  under  these  programs  are 
hereby  on  notice  that  they  will  be  bound 
by  any  terms  contained  in  applicable 
Program  Announcements  or  Notices  to 
Participants  issued  prior  to  the  date  of 
approval  of  a  payment  guarantee. 

(g)  Submission  of  documents  by 
principal  officers.  All  required 
submissions,  including  certifications, 
applications,  reports,  or  requests  (i.e., 
requests  for  amendments),  by  exporters 
or  exporters'  assignees  under  this 
subpart  must  be  signed  by  a  principal  or 
officer  of  the  exporter  or  exporter's 
assignee  or  their  authorized  designee(s). 
In  cases  where  the  designee  is  acting  on 
behalf  of  the  principal  or  the  officer,  the 
signature  must  be  accompanied  by: 
wording  indicating  the  delegation  of 
authority  or,  in  the  alternative,  by  a 
certified  copy  of  the  delegation  of 
authority:  and  the  name  and  title  of  the 
authorized  person  or  officer.  Further, 
the  exporter  or  exporter's  assignee  must 
ensure  that  all  information/reports 
required  under  these  regulations  are 
submitted  within  the  required  time 
limits.  If  requested  in  writing,  CCC  will 
acknowledge  receipt  of  a  submission  by 
the  exporter  or  the  exporter's  assignee. 
If  acknowledgment  of  receipt  is 
requested,  the  exporter  or  exporter's 
assignee  must  submit  an  extra  copy  of 
each  document  and  a  stamped  self- 
addressed  envelope  for  return  by  U.S. 
mail.  If  courier  services  are  desired  for 
the  return  receipt,  the  exporter  or 
exporter's  assignee  must  also  submit  a 
self-addressed  courier  service  order 
which  includes  the  recipient's  billing 
code  for  such  service. 

(h)  Officials  not  to  benefit.  No 
member  of  or  delegate  to  Congress,  or 
Resident  Commissioner,  shall  be 
admitted  to  any  share  or  part  of  the 
payment  guarantee  or  to  any  benefit  that 
may  arise  therefrom,  but  this  provision 
shall  not  be  construed  to  extend  to  the 
payment  guarantee  if  made  with  a 
corporation  for  its  general  benefit. 

(i)  OMB  control  number  assigned 
pursuant  to  the  Paperwork  Reduction 
Act.  The  information  collection 
requirements  contained  in  this  part  (7 
CFR  Part  1493)  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
provisions  of  44  U.S.C.  Chapter  35  and 
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have  been  assigned  0MB  Control 
Number  0551-0004. 

- 

Signed  this  Tlh  day  of  October,  1994  at 
Washington,  DC 

Christopher  E.  Geldthwait, 

General  Sales  ManagsT  Commodity  Credit 

Corporation. 
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Department  of 
Health  and  Human 
Services 


Public  Health  Service 


National  Institutes  of  Health  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  From  Disadvantaged 
Backgrounds;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 
RIN  090&-ZA73 

National  Institutes  of  Health  Clinical 
Research  Loan  Repayment  Program 
for  Individuals  Prom  Disadvantaged 
Backgrounds 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
action:  Notice. 

SUMMARY:  Pending  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980,  the 
National  Institutes  of  Health  (NIH) 
announces  the  availability  of 
educational  loan  repayment  under  the 
NIH  Clinical  Research  Loan  Repayment 
Program  for  Individuals  from 
EMsadvantaged  Backgrounds  (the 
Program).  The  Program,  which  is 
authorized  by  Section  487E  of  the 
Public  Health  Service  (PHS)  Act  {42 
U.S.C.  288-5),  as  added  by  the  National 
Institutes  of  Health  Revitalization  Act  of 
1993  (Pub.  L.  103-43),  provides  for  the 
repayment  of  the  educational  loan  debt 
of  health  professionals  who  are  from 
disadvantaged  backgrounds,  who  have 
substantial  debt  relative  to  income,  and 
who  agree  to  conduct  clinical  research 
as  employees  of  the  NIH.  The  Program 
jprovides  for  the  repayment  of  up  to 
$20,000  of  the  principal  and  interest  of 
the  educational  loans  of  such  health 
professionals  for  each  year  of  obligated 
service.  The  purpose  of  the  Program  is 
the  recruitment  and  retention  of  highly 
qualified  health  professionals,  who  are 
from  disadvantaged  backgrounds,  to 
clinical  research  careers  at  the  NIH. 
Through  this  notice,  the  NIH  invites 
health  professionals,  who  are  from 
disadvantaged  backgrounds  and 
interested  in  engaging  in  clinical 
research  as  NIH  employees  for  at  least 
two  years,  to  apply  for  participation  in 
the  NIH  Clinical  Research  Loan 
Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds. 
DATES:  Interested  persons  may  request 
information  about  the  Program 
beginning  on  October  19. 1994. 
ADDRESSES:  Information  regarding  the 
requirements  and  application 
procedures  for  the  Program  may  be 
obtained  by  calling  or  writing:  Mr.  Marc 
Horowitz,  Director,  NIH  Loan 
Repayment  Programs,  National 
Institutes  of  Health,  Federal  Building, 
Room  102,  7550  Wisconsin  Avenue, 
Bethesda.  Maryland  20892-9905  (800- 
528-7689). 
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SUPPLEMENTARY  INFORMATION:  The 
National  Institutes  of  Health 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43)  was  enacted  on  June  10, 1993, 
adding  section  487E  of  the  Public 
Health  Service  (PHS)  Act  (42  U.S.C. 
288-5).  Section  487E  authorizes  the 
Secretary  to  carry  out  a  program  of 
entering  into  contracts  with 
appropriately  qualified  health 
professionals  who  are  fi^om 
disadvantaged  backgrounds  with 
substantial  educational  loan  debt 
relative  to  income.  Under  such 
contracts,  qualified  health  professionals 
agree  to  conduct  clinical  research  as 
employees  of  the  NIH  for  at  least  two 
years  in  consideration  of  the  Federal 
Government  agreeing  to  repay,  for  each 
year  of  service,  not  more  than  520,000 
of  the  principal  and  interest  of  the 
educational  loans  of  such  health 
professionals.  This  program  is  known  as 
the  NIH  Clinical  Research  Loan 
Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds 
(Clinical  Research  LRP). 

Eligibility  Criteria 

Specific  eligibility  criteria  with  regard 
to  participation  in  the  Clinical  Research 
LRP  include  the  following: 

(1)  Participants  must  be  United  States 
citizens,  nationals,  or  permanent 
residents; 

(2)  Participants  must  have  a  M.D.. 
Ph.D.,  D.O.,  D.D.S.,  D.M.D..  A.D.N./ 
B.S.N.,  or  equivalent  degree; 

(3)  Participants  must  come  from  a 
disadvantaged  background.  An 
individual  from  a  disadvantaged 
background  is  one  who  (a)  comes  from 
an  environment  th^  inhibited  the 
individual  fi-om  obtaining  the 
knowledge,  skill,  and  ability  required  to 
enroll  in  and  graduate  fi-om  a  health 
professions  school  or  (b)  comes  from  a 
family  with  an  annual  income  below  a 
level  based  on  low-income  thresholds 
according  to  family  size  published  by 
the  U.S.  Bureau  of  the  Census,  adjusted 
annually  for  changes  in  the  Consumer 
Price  Index,  and  adjusted  by  the 
Secretary  for  use  in  all  health 
professions  programs.  The  Secretary 
periodically  publishes  these  income 
levels  in  the  Federal  Register;    - 

(4)  Participants  must  nave  qualifying 
educational  debt  in  excess  of  20  percent 
of  their  annual  NIH  salary  at  their 
expected  date  of  program  eligibility.  In 
the  case  of  U.S.  Commissioned  Corps 
officers,  their  NIH  salary  includes  base 
pay  plus  quarters,  subsistence,  and 
variable  housing  allowances.  Special 
and  bonus  pays,  such  as  board  certified, 
contract,  and  variable  incentive  pays, 
are  not  considered  in  the  Clinical 
Research  LRP's  calculation  of  salary.  For 


these  employed  under  the  Civil  Service, 
salary  does  not  include  Physicians 
Comparability  Allowances  (PCAs). 
However,  PCA  recipients  who  are 
accepted  into  the  Clinical  Research  LRP 
will  have  their  PCAs  reduced  by  the 
amount  of  loan  repayments  to  be 
received.  The  expected  date  of  program 
eligibility  is  the  date  by  which  the 
following  conditions  will  be  met:  (a)  An 
applicant  agrees  to  begin  clinical 
research  as  a  NIH  employee,  and  (b)  the 
Secretary  is  expected  to  execute  the 
Clinical  Research  LRP  contract; 

(5)  Participants  must  be  employees  of 
the  NIH.  The  following  are  NOT 
considered  NIH  employees:  (a) 
Intramural  Research  Training  Award 
(IRTA)  recipients,  (b)  Visiting  Fellows, 
(c)  National  Research  Service  Award 
(NRSA)  recipients,  (d)  Guest 
Researchers  or  Special  Volunteers,  (e) 
NIH-National  Research  Council  (NRC) 
Biotechnology  Research  Associates 
Program  participants,  and  (f) 
Intergovernmental  Personnel  Act  (IPA) 
participants; 

(6)  Participants  may  be  appointed 
under  a  temporary  or  permanent 
emplojTnent  mechanism,  so  long  as 
their  emplojTnent  in  a  clinical  research 
assignment  has  the  potential  to  last  a 
minimum  of  2  years; 

(7)  Individuals  with  existing  service 
obligations  to  Federal,  State,  or  other 
entities  will  not  be  considered  for  the 
Program  unless  and  until  the  existing 
service  obligation  is  discharged  or 
deferred  for  the  length  of  Program 
participation; 

(8)  Applicants  will  not  be  excluded 
from  consideration  under  the  Program 
on  the  basis  of  age.  race,  culture, 
religion,  gender,  disability,  or  other  non- 
merit  factors. 

Selection  Process 

Since  program  participation  is 
contingent  upon  employment  with  the 
NIH,  an  individual  who  wishes  to  apply 
must  obtain  a  written  commitment  from 
an  Institute  or  Center  (IC)  Personnel 
Office  of  the  NIH  to  be  employed  in  a 
cHnical  research  position.  The  Director. 
LRP,  provides  current  deadlines, 
sources  for  assistance,  and  additional 
details  regarding  application  procedures 
in  an  annual  Applicant  Information 
Bulletin. 

Individuals  submit  their  applications 
to  the  Director,  LRP,  who  forwards  those 
qualified  to  the  Clinical  Research  Loan 
Repayment  Committee  (CR-LRC).  The 
CR-LRC  reviews,  ranks,  and  approves  or 
disapproves  Clinical  Research  LRP 
applications.  The  LRC  membership  is 
made  up  of  NIH  scientific  staff  who  are 
nominated  by  the  Deputy  Director, 
Intramural  Research,  NIH,  and 


appointed  by  the  Director,  NIH.  The 
f  :R-LRC  is  co-chaired  by  the  Associate 
*l)iref:lor  for  Clinical  Resfiarch,  NIH.  and 
»he  Associate  Director  for  Research  nn 
Minority  Health,  NIH.  The  C;R-LRC 
rfvipws  and  selects  applications  for 
tipproval  based  upon  the  following: 

(1)  The  merit  of  the  clinir^i!  resean:h 
fissignnient;  and 

(2)  The  credentials  of  both  applicant 
iiiul  superv  isor  and  other  criteria  the 
Sw:rotary  deems  appropriate. 

C:hni(:al  research  activities  are  the 
ttinnicdical  and  behavioral  studies  of 
tJtiology.  epidemiology,  prevention, 
prf  vention  strategies,  diagnosis,  or 
treatnicnt  of  diseases,  disorders  or 
(oiiditions.  including  but  not  limited  to 
t  liriical  trials. 

I'unds  for  repayment  will  only  be 
(ivvcirdcd  to  LRC-approved  applications 
Priority  in  funding  will  be  given  to 
qualified  health  professionals  who  arv 
from  disadvantaged  backgrounds  and 
who  are  underrepresentcd  in 
biomedical/behavioral  research 
including  members  fi-om  minority 
groups,  disabled  individuals,  and 
women 

Pn>grain  Administration  and  Details 

Under  the  Clinical  Research  LRP,  tlio 
NIH  will  repay  a  portion  of  the  extant 
qualified  educational  loan  debt  incurred 
i>y  health  professionals  to  pay  for  their 
undergraduate,  graduate,  and/or  health 

-  professional  school  educational 
expenses.  Upon  application,  individuals 
must  have  total  qualified  educational 
debt  which  exceeds  20%  of  their 
anticipated  annual  NIH  salary  ("debt 
threshold")  on  the  date  of  program 
elii;ibility. 

Only  qualified  loan  amounts  in  excess 
(if  50  percent  of  the  debt  threshold  will 
he  considered  for  repayment 
.(■'repayable  debt").  The  repayable  debt 
of  qualified  health  professionals  will  be 

,  .satisfied  at  the  rate  of  one-half  per  year, 
subjetrt  to  a  statutory  limit  of  $20,000 
per  year,  for  each  year  of  obliyated 
service.  Obligated  service  requires 
sclwiled  individuals  to  serve  at  least  2 
years  as  an  NIH  employee  engaged  in 
clinical  research.  Following  conclusion 
of  the  initial  two-year  contract, 
participants  may  apply  for  renewal 
contracts  to  satisfy  their  remaining 
rt^payable  debt.  These  continuation 
contracts  may  be  submitted  and 
iipprovod  on  a  year-to-year  basis,  subject 
to  a  finding  by  NIH  that  the  applicant's 
tiinical  research  accomplishments  are 
acceptable.  Funding  of  contracts  is 
contingent  upon  appropriation  and/or 
allocation  of  funds  from  the  U.S. 
Congress  and/or  the  NIH. 

In  return  for  the  repayment  of  their 
educational,  loans,  participant.i  must 


agree  to  (1)  engage  in  clinical  research    - 
as  employees  of  the  NIH  for  a  minimum 
period  of  2  years;  (2)  make  payments  tfi 
lenders  on  their  own  behalf  for  periods 
of  Leave  Without  Pay  (LWOP);  (.1)  pay 
monetary  damages  as  required  for 
breach  of  contract;  and  (4)  satisfy  other 
terms  and  conditions  of  the  Clinical 
Research  LRP's  contract  and  application 
procedures. 

Applicants  must  submit  a  signed 
contract,  prepared  by  the  NIH,  agreeing 
to  obligated  ser\ice  at  the  time  they 
apply  for  consideration  under  the 
Clinical  Research  LRP.  Substantial 
monetary'  penalties  will  be  imposed  for 
broach  of  contract. 

The  NIH  will  repay  lenders  for  the 
prijicipal,  interest,  and  related  expenses 
(such  as  the  required  in.surance 
premiums  on  the  unpaid  balemces  of 
some  loans)  of  qualified  Government 
(Fefieral.  State,  local)  and  commercial 
educational  loans  obtained  by 
participants  for  the  following: 

(1)  Undergraduate,  graduate,  and 
health  professional  school  tuition 
expenses; 

(2)  Other  reasonable  educational 
expenses  required  by  the  school(s) 
attended,  including  fees,  books, 
supplies,  educational  equipment  and 
materials,  and  laboratory  expenses;  and 

(3)  Reasonable  living  expenses, 
including  the  cost  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  living  expenses  as  determined 
by  the  Secretary. 

Repayments  will  be  authorized  for 
direct  payment  to  lenders,  following 
receipt  of  (1)  the  supervisor's 
verification  of  completion  of  the  prior 
period  of  obligated  service  and  (2) 
lender  verification  of  the  crediting  of 
prior  loan  repayments,  including  the 
resulting  account  balances  and  current 
account  status.  The  NIH  will  repav 
loans  in  the  following  order  unless 
significant  savings  would  result  from 
repaying  loans  in  a  different  priority 
order: 

(1)  Health  Education  Assistance  Loans" 
(HEAL); 

(2)  other  loans  guaranteed  by  the 
Federal  Government;  and 

Vi)  other  qualifying  loans. 

The  following  loans  are  NOT 
repayable  under  the  Clinical  Roseart  h 
LRI': 

(1 )  Loans  not  obtained  from  a 
Government  entity  or  commercial  or 
other  chartered  lending  institution,  such 
as  loans  frxim  friends  and  relatives,  or 
other  private  individuals; 

(2)  Loans  for  which  contemporaneous 
.  documentation  is  not  available;  and 

(3)  Loans,  or  those  portions  of  loans. 
t>btained  for  educational  or  living 
e\T>onsps  which  exceed  a  "rea.sonablc" 


level  as  determined  by  a  review  of  the 
standard  school  budget  or  additional 
contemporaneous  documentation  for  the 
year  in  which  tlie  loan  was  made. 

In  addition,  for  other  programs  whuii 
provide  loans,  scholarships,  loan 
rt!payments.  or  similar  awards  in 
exchange  for  a  future  service  obligation, 
the  NIH  will  NOT  repay  any  sums  that 
may  result  from  failure  to  ser\e  as 
required  or  conversion  of  the  obligaticm 
to  a  loan  under  these  programs.  This 
includes,  but  is  not  limited  to  the 
following: 

(1)  Physicians  Shortage  Area 
.Scholarship  Program  (Federal  or  State). 

(2)  National  Research  Ser\ice  Award 
Program: 

(3)  Public  Health  Service  and  Natinnal 
Health  Ser\ice  Corps  Scholarship 
Programs. 

(4)  Armed  Forces  (Army.  Navy,  or  An 
Force)  Health  Professions  Scholarship 
Programs;  and 

(5)  Indian  Health  Service  Scholarship 
Program . 

Finally,  payments  will  not  be  made 
under  the  Clinical  Research  LRP  for 
loans  which  participants  have  already 
repaid,  delinquent  loans,  loans  in 
default,  loans  not  current  in  their 
payment  schedule,  or  loans  for  which 
promissory  notes  have  been  signed  after 
the  program  eligibility  date.  During 
lapses  in  loan  repajinents.  due  either  to   ■* 
administrative  complications  or  a  break 
in  service.  Clinical  Research  LRP 
participants  are  wholly  responsible  for 
making  payments  or  other  arrangements 
which  maintain  loans  in  a  current 
payment  status  such  that  increases  in 
either  principal  or  interest  do  not  occur 
Penalties  assessed  participants  as  a 
result  of  NIH  administrative 
complications  may  be  considered  for 
reimbursement. 

Additional  Pn>gram  Information 

This  procram  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 

Programs 

This  program  is  subject  to  OMB 
clearance  under  the  requirements  of  the     f 
Papenvork  Reduction  Act  of  1980.  ,\ 
Request  for  OMB  Review  and  Appnn  a! 
of  information  collection  associated 
with  the  program  is  being  prepared  bv 
the  NIH  and  will  be  sent  to  OMB  for 
review  and  approval  prior  to 
implenientation  of  the  Clinical  Rese^irr.h 
LRP. 

The  r«i!.iliis  of  Federal  Dome.stic 
As.si«;tanr:e  number  for  the  Cliniral  Researi  h 
LRP  i<;  ort  230 
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1.  Tlie  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 

October  25  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW, 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:   202-523-4538 


WHEN:\ 

whereA 


Contents 


Agency  for  International  Development 

NOTICES 
Privacy  Act: 
Systems  of  records,  52954 

Agricultural  Stabilization  and  Conservation  Service 

PROPOSED  RULES 

North  American  Free  Trade  Agreement  (NAFTA): 
End-use  certificate  program,  52931-52940 

Agriculture  Department 

See  Agricultural  Stabilization  and  Conser\'ation  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Food  and  Nutrition  Service 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  52954 

Animal  and  Plant  Health  Inspection  Service 
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Plant-related  quarantine,  domestic: 
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Army  Department 

See  Engineers  Corps 

NOTICES 

Meetings: 
Rifle  Practice  Promotion  National  Board,  52961 
Yakima  Training  Center  Cultural  and  Natural  Resources 
Committee,  52961-52962 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Assassination  Records  Review  Board 

NOTICES 

Meetings;  Sunshine  Act,  53018 

Children  and  Families  Administration 

PROPOSED  RULES 

Child  welfare  services  program;  Indian  Tribal  Organizations 
direct  payments,  52951-52953 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisor^'  committees: 
Hawaii.  52954-52955 
Mississippi,  52955 
Wyoming,  52955 

Coast  Guard 

PROPOSED  RULES 
Ports  and  waterways  safety: 
Upper  New  York  Bay.  NJ  and  NYf  regulated  navigation 
area.  52945-52946 
NOTICES 

Meetings: 
Navigation  Safety  Advisory  Council,  53012-53013 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 
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Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 

Bee  International,  Inc.,  52958-52960 

GL'ND,  Inc.,  52960-52961 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances: 
Exempt  chemical  preparations,  52905 

NOTICES 

Schedules  of  controlled  substances;  production  quotas: 
Schedules  I  and  II — 

1995  aggregate,  52991-52992 

Energy  Department 

See  Federal  Energy  Regulator}'  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 

Spotslyvania  County,  VA;  water  supply  reservoir.  52962 
Meetings: 

Partners  in  Charge  Conference,  52962 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  52915-52916 
Florida,  52916-52918 
Ohio,  52911-52915 
Hazardous  waste  program  authorizations: 

Arizona,  52918-52921 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  52947 
California,  52947-52949 
Florida,  52946-52947 
Ohio.  52946 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  52949-52951 

Federal  Aviation  Administration 

RULES 

Airmen  certification: 
Medical  certificates;  general  medical  condition  standards 

Correction,  52894 
Class  E  airspace,  52894-52895 
VOR  Federal  airways  and  jet  routes,  52895-52896 
NOTICES 
Aircraft  registration  application;  return  address 

requirements.  53013 
Committees;  establishment,  renewal,  termination,  etc.: 
Aviation  Rulemaking  Advisory  Committee,  53013-530)4 
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Environmental  statements;  availability,  etc.: 
LaGuardia-John  F.  Kennedy  International  |Virports,  NY 
and  NJ;  airport  access  program,  53014, 

Passenger  facility  charges;  applications,  etc.:' 
Metropolitan  Oakland  International  Airpoit,  CA,  53014 

Federal  Contract  Compliance  Programs  Oflce 

NOTICES 

Contracts;  ehgible  bidders: 
State  Construction  of  SE  Wisconsin;  debarment,  52993- 
52995 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  53018  '" 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 
Transportation  and  affiliate  transactions;  conflict  of 
interests  and  reporting  requirements,  92896-52905 

NOTICCS 

Environmental  statements;  availability,  etc.: 
Idaho  Power  Co.,  52963 
Wisconsin  Public  Service  Corp.  et  al..  529^-52964 

Applications,  hearings;  determinations,  etc.: 
ANR  Pipeline  Co.,  52964 
Canyon  Creek  Compression  Co..  52964 
Granite  State  Gas  Transmission.  Inc.,  5296' 
Massachusetts  Electric  Co..  52964-52965 
Mississippi  River  Transmission  Corp.,  529(  5 
WilUston  Basin  Interstate  Pipeline  Co.,  529  )5 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
'  Atrahersa/Intertransit,  Lie,  et  al.  52966 
G&G  International,  Inc..  et  al..  52966 

Federal  Railroad  Administration 

PROPOSED  RULES 

Raihoad  power  brakes  and  drawbars:- 
Train  and  locomotive  power  braking  systen  s;  advanced 
technology  use,  52953 
NOTICES 

Exemption  petitions,  etc.: 
Chicago  &  Northwestern  Transportation  Co.  et  al.,  53015 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Chnton  Bancorp,  Inc.,  et  al..  52966 
Vernon.  Emily,  et  al..  52966-52967 

Food  and  Drug  Administration 

NOTICES 

Medical  devices;  premarket  approval: 
Inoue  Balloon  Catheter;  correction,  53020 

Food  and  Nutrition  Service 

PROPOSED  RULES 
Food  stamp  program: 
Mickey  Leland  Memorial  Domestic  Hunger   telief  Act; 
resource  inaccessibility  criteria,  52928-  i293r 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshme  Act.  53018-53019 


Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  IDrug  Administration 
-  See  Health  Care  Financing  Administration 
See  Inspector  General  Office.  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Departmental  Appeals  Board  administrative  law  iudaes 

52967  ^ 

Inspector  General  Office  and  Health  Care  Financing 

Administration,  52967-52968 
Social  Security  Administration,  52974-52979 

Health  Care  Financing  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
NOTICES 

Clinical  laborlitories  improvement: 
American  Society  for  Histocompatibility  and 
Immunogenetics,  52968-52971 
Committees;  establishment,^ renewal,  termination,  etc.: 
Practicing  Physicians  Advisory  Council,  52971-52972 

Housing  and  Uri>an  Development  Department 

RULES 

HUD-owned  properties: 
Single  family  property  disposition  program 
Correction,  52905-52906 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  52979-52982 
Grant  and  cooperative  agreement  awards: 
Housing  assistance  payments  (Section  8)^ 
Community  investjnent  demonstration  program,  52982- 
52983 
Public  and  Indian  housing — 

-    Public  housing  authorities  and  public  housing  police 
departments;  technical  assistance,  52983 
Organization,  functions,  and  authority  delegations: 
Associate  General  Counsel  for  Human  Resources  Law  et 
al..  52986 
Privacy  Act: 
Computer  matching  programs.  52983-52985 
Systems  of  records.  52985-52986 

Immigration  and  Naturalization  Service 

RULES 
Immigration: 

Classes  of  aliens  authorized  to  accept  employment;  CFR 
correction,  53020 

Person  admitted  for  permanent  residence;  adjustment  of 
status 
Correction,  52894 

Inspector  General  Office,  flealth  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  52973-52974 

Interior  Department 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
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Internal  Revenue  Service 

NOTICES 
Meetings: 
Information  Reporting  Program  Advisory  Committee, 
53016 


National  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
National  Environmental  PoUcy  Act;  Cassini  Mission. 
52995-52996 


International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 

Anhydrous  sodium  metasilicate  from — 
France,  52955-52956 
Countervailing  duties: 
Non-rubber  footwear  from — 

Argentina,  52956-52957 
Stainless  steel  cooking  ware  from^ 

Taiwan,  52957 
Stainless  steel  wire  rod  from — 
Spain,  52957 
Applications,  hearings,  determinations,  etc.: 
City  University  of  New  York  et  al.,  52957-52958 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Fresh  cut  roses  from — 
Colombia  and  Ecuador,  52989-52990 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Maine  Central  Railroad  Co.,  52990-52991 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Foreign  Claims  Settlement  Commission 
See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Federal  Contract  Compliance  Programs  Office 
NOTICES 

North  American  Agreement  on  Labor  Cooperation; 
submission  acceptance  for  review: 
International  Labor  Rights  Education  and  Research  Fund 
et  al..  52992 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  52921 

Arizona.  52922 

Colorado,  52921-52922 

Washington;  correction.  52921 
NOTICES 
Oil  and  gas  leases: 

Colorado,  52986-52987 

New  Mexico,  52987 

Wyoming.  52987 
Realty  actions;  sales,  leases,  etc.: 

Idaho.  52988 

New  Mexico,  52987-52988 
Survey  plat  filings: 

Idaho, 52988 

New  Mexico.  52988-52989 

Oregon  and  Washington.  52989 


National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Arts  National  Council.  52996 

Design  Advisory  Panel,  52996 

Literature  Advisory  Panel.  52996-52997 

Museum  Advisory  Panel,  52997 

National  Highway  Traffic  Safety  Administration 

NOTICES  ' 

Motor  vehicle  crash  injury  consequences  scale  based  on 

adjusted  life-years;  Functional  Capacity  Index;  report 

availability,  53015-53016 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Heart.  Lung,  and  Blood  Institute,  52972-52973 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  52972 
National  Institute  on  Drug  Abuse,  52972 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish.  52923-52924 
Western  Pacific  Region  pelagic 
Correction,  52924 
Marine  mammals: 
Commercial  fishing  operations;  incidental  taking  and 
importing — 
Offshore  spotted  dolphin.  52922-52923 

National  Science  Foundation 

NOTICES 
Meetings: 
Biological  Sciences  Advisory  Committee,  52997 
Biological  Sciences  Special  Emphasis  Panel,  52997- 

52998 
Economics,  Decision,  and  Management  Sciences 

Advisory  Panel,  52998 
Education  and  Human  Resources  Advisory  Committee. 

52998 
Geosciences  Advisory  Committee.  52998 
President's  Committee  on  National  Medal  of  Science. 

52998 
Social  and  Political  Science  Advisory  Panel,  52998- 

52999 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 
USS  Heron,  52910 
USS  Toledo,  52910-52911 
USS  Wasp,  52909-52910 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radioactive  wastes;  licensing  requirements: 
Low-level  waste  sites;  land  ownership  requirements. 
52941 


Personnel  Management  Office 

PROPOSED  RULES 
Employment: 

Career  and  career-coiKlitional  employment  ^ysteai 
revisions.  52925-52928 
NOTICES 
Meetings: 

Federal  Salary  Council.  52999 

Public  Health  Service 

Sep  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  ckanges: 
Chicago  Board  Options  Exchange,  Inc.,  529!  9-53000 
Municipal  Securities  Rulemaking  Board.  53  M)O-53O01 
Philadelphia!  Stock  Exchange.  Inc..  53001-5^004 

Applications,  hearings,  determinations,  etc.: 
John  Hancock  Mutual  Life  Insurance  Co.  et  fel.,  53004- 

53006 
ML  Venture  Partners  II,  L.P.,  et  al.,  53009-5b011" 
Public  utility  holding  company  filings.  530q6-53OO9 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Surface  Mining  Reclamation  and  Enforcemei  t  Office 

RULES 

Initial  and  permanent  regulatory  programs: 
Surface  coal  mining  and  reclamation  operatloiui — 
Performance  standards  and  permanent  an  I  temporary 
impoundments.  53022-53031 
Permanent  program  and  abandoned  mine  lan(|  reclamation 
plan  submissions: 
Indiana.  52906-52909 
PROPOSED  Rtn.ES 

Permanent  program  and  abandoned  miue  lane  reclamation 
plan  submissions: 
Indiana,  52941-52945 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  53011-53012 

Treasury  Department 

See  Internal  Revenue  Service 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
"     courts:,  53016-53017 


Separate  Parts  In  This  issue 

Part  II 

Department  of  the  Literior.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  53022-53031 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  findii^  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Federal  Register  /  Vol.  59,  No.  202  /  Thursday,  October  20,  1994  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  montti  can  be  found  in  the 
Reader  Aids  section  at  tfie  end  of  this  Issue. 


5  CFR 

Proposed  Rules: 

315 52925 

7  CFR 

301 ..52891 

Proposed  Rules: 

273 52928 

782 52931 

8  CFR 

245 53020 

274a 52894 

10  CFR 

Proposed  Rules: 

61 52941 

14  CFR 

67 52894 

71  (2  documents) 52894, 

52895 

18  CFR 

161 52896 

250 52896 

21  CFR 

1308 .62905 

24  CFR 

203 52905 

291 52905 

30  CFR 

701 53022 

780 53022 

784 : 53022 

816 ......53022 

817 53022 

914 52906 

Proposed  Rules: 

914  (2  documents) 52941, 

52943 

32  CFR 

706  (3  documents) 52909, 

52910 

33  CFR 
Proposed  Rules: 

165 52945 

40  CFR 

52  (3  documents 52911, 

52915.52916 

272 52918 

Proposed  Rules: 

52  (4  documents) 52946, 

52947 
300 52949 

43  CFR 

Public  Land  Orders: 

3862  (corrected  by 

FLO  7093) 52921 

5023  (removed  by  FLO 

7096) 52922 

7093 ,...52921 

7094 52921 

7095 52921 

7096 52922 

45  CFR 

Proposed  Rules: 

1357 52951 

49  CFR 
Proposed  Rules: 

229 52953 

231 : 52953 

232 52953 


50  CFR 

216 52922 

672 52923 

685 52924 


.<•»« 


528<n 


Rules  and  Regulations 


Federal  Register 

Vol.  59.  No.  202 

Thursday,  October  20,  1994 


iX« 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatNlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codifted  in  the  Ckxte  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
Pocket  No.  92-139-7] 

Pine  Shoot  Beetle 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  pine 
shoot  beetle  regulations  by  adding 
Kendall  County,  IL;  Bay  and  Clare 
Counties,  MI;  Allegany  County,  NY;  and 
Delaware  and  Starii  Counties,  OH,  to  the 
list  of  quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  pine  shoot 
beetle,  a  highly  destructive  pest  of  pine 
trees,  into  noninfested  areas  of  the 
United  States. 

DATES:  Interim  rule  effective  October  14, 
1994.  Consideration  will  be  given  only 
to  comirents  received  on  or  before 
December  19, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APfflS,  USDA.  P.O.  Drawer  810. 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
139-7.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  IX;.  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHEP  INFORMATION  CONTACT:  Mr. 
Milton  C.  Holmes,  Senior  Operations 
Officer,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  642, 


Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  pine  shoot  beetle  is  a  highly 
destructive  pest  of  pine  trees.  The  pine 
shoot  beetle  can  cause  dam^e  in  weak 
and  dying  trees,  where  reproduction 
and  immature  stages  of  pine  shoot 
beetle  occur,  and  in  the  new  growth  of 
healthy  trees.  The  "maturation  feeding" 
of  young  beetles  takes  the  form  of  boring 
up  the  center  of  pine  shoots  (usually  of 
the  current  year's  growth),  causing 
stunted  and  distorted  growth  in  the  host 
trees.  The  pine  shoot  beetle  is  also  a 
vector  of  several  diseases  of  pine  trees. 
Adults  caitSiy  at  least  1  kilometer,  and 
the  wood,  nursery  stock,  and  Christmas 
trees  they  infest  are  often  transported 
long  distances.  This  pest  damages  urban 
trees,  and  can  cause  economic  losses  to 
the  timber,  Christmas  tree,  and  nursery 
industries. 

The  regulations  in  7  CFR  301.50 
(referred  to  below  as  the  regulations) 
impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  in  order  to  prevent 
the  spread  of  the  pine  shoot  beetle  into 
noninfested  areas  of  the  United  States. 

Surveys  recently  conducted  by  State 
and  Federal  inspectors  revealed  that 
Kendall  County,  IL;  Bay  and  Clare 
Counties.  MI;  Allegany  County.  NY;  and 
Delaware  and  Stark  Counties.  OH,  are 
infested  with  the  pine  shoot  beetle.  The 
regulations  in  §301.50-3  provide  that 
the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
vfill  list  as  a  quarantined  area  each 
State,  or  each  portion  of  a  State,  in 
which  the  pine  shoot  beetle  has  been 
found  by  an  inspector,  in  which  the 
Administrator  has  reason  to  believe  the 
pine  shoot  beetle  is  present,  or  that  the 
Administrator  considers  necessary  to 
regulate  because  of  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  the  pine  shoot  beetle 
has  been  found. 

In  accordance  with  tkese  criteria,  we 
are  designating  Kendall  County,  IL;  Bay 
and  Clare  Counties,  MI;  Allegany 
County,  NY;  and  Delaware  and  Stark 
Counties,  OH,  as  quarantined  areas,  and 
adding  them  to  the  list  of  quarantined 
areas  in  §  301.5O-3(c). 


Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Heahh  Inspection  Service  has 
determined  that  an  emergency  situation 
exists  that  warrants  publk:ation  of  this 
interim  rule  without  prior  opportunity 
for  public  comment.  Immediate  action  is 
necessary  to  prevent  the  pine  shoot 
beetle  from  spreading  to  noninfested 
areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

About  130  small  nurseries,  120 
producers  of  Christmas  trees  and  other 
forest  products,  and  31  loggers  operate 
in  the  6  newly  quarantined  counties.  All 
could  probably  be  classified  as  small 
entities  by  Small  Business 
Administration  criteria  (annual  gross 
receipts  of  $0.5  miUion  or  less).  While 
most  of  the  small  nurseries  in  these 
counties  specialize  in  production  of 
deciduous  landscape  products,  some 
also  produce  rooted  pine  Christmas 
trees  and  pine  nursery  stock. 

This  action  will  restrict  the  movement 
of  certain  pine  products  from 
quarantined  areas  to  non-quarantined 
areas.  If  inspected  and  found  to  be 
infested  with  the  pine  shoot  beetle, 
these  pine  products  can  be  either 
diverted  for  sale  within  local  markets  or 
treated  in  accordance  with  §  301.50-10 
prior  to  shipment  to  a  non-quarantined 
area.  Based  on  information  acquired 
from  extension  agents  and  trade 
association  representatives,  we  estimate 
that,  in  the  newly  quarantined  counties, 
most  producers  of  regulated  pine 
products  make  the  majority  of  their 
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sales  locally  or  to  buyers  within  the 
quarantined  areas  and  thus  will  not  be 
afliected  by  this  action. 

A  few  producers,  however,  notably 
Christmas  tree  growers  and  loggers  in 
Clare  County,  MI.  nurseries  in  Delaware 
County,  OH.  and  loggers  in  Allegany 
County,  NY,  sell  approximately  half  of 
their  regulated  pine  products  to  buyers 
outside  the  quarantined  areas.  But,  the 
reasonable  cost  of  the  approved  methyl 
bromide  treatment  for  regulated  articles 
(approximately  $1  per  tree)  should 
minimize  the  economic  impact  of  this 
action  upon  these  producers.  We 
anticipate,  therefore,  that  this  action 
will  not  have  a  significant  economic 
impact  on  small  nurseries,  Christmas 
tree  farmers,  or  other  forest  product 
producers  in  the  six  newly  quarantined 
counties. 

Under  these  circupistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consuhation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule: 

(1)  Preempts  all  State  and  local  laws 
and  regulations  that  are  inconsistent 
with  this  rule; 

(2)  Has  no  retroactive  effect;  and 

(3)  Does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 


■ecordkeeping  requirements  included  in 
1  liis  rule  have  been  approved  by  the 
<  )ffice  of  Management  and  Budget 
1 3MB),  and  there  are  no  new 
I  squirements.  The  assigned  OMB 
( ontrol  number  is  0579-0088. 

1  rational  Environmental  Policy  Act 

An  environmental  assessment  and 
f  nding  of  no  significant  impact  have 
t  een  prepared  for  this  rule.  The 
a  ssessment  provides  a  basis  for  the 
c  anclusion  that  the  treatment  of 
r  !gulated  articles,  under  the  conditions 
s  >ecified  in  this  rule,  will  not  present  a 
r  sk  of  introducing  or  disseminating 
f  lant  pests  and  will  not  have  a 
s  gnificant  impact  on  the  quality  of  Jthe 
1  uman  environment.  Based  on  the 
f  nding  of  no  significant  impact,  the 
/  dministrator  of  the  Animal  and  Plant 
I  ealth  Inspection  Service  has 
c  stermined  that  an  environmental 
ii  npact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
f  nding  of  no  significant  impact  were 
p  repared  in  accordance  with^ 

(1)  The  National  Environmental 

P  Jlicy  Act  of  1969  (NEPA)  (42  U.S.C. 
4J21  etsea.); 

(2)  Regulations  of  the  Council  on 
Qivironmental  Quality  for 
Implementing  the  Procedural  Provisions 

0  NEPA  (40  CFR  parts  1500-1508); 

(3)  USDA  Regulations  Implementing 
I^PA  (7  CFR  part  lb);  and 

1(4)  APHIS  Guidelines  Implementing 
N  EPA  (44  FR  50381-50384,  August  28. 

1  179,  and  44  FR  51272-5n74,  August 
"  ,  1979). 

Copies  of  the  environmental 
sessment  and  finding  of  no  significant 
ii  ipact  are  available  for  public 
ir  spection  at  USDA,  room  1141,  South 
B  lilding,  14th  Street  and  Independence 
A  /enue  SW.,  Washington,  DC,  between 
8  i.m.  and  4:30  p.m.,  Monday  through 
Fi  iday,  except  holidays.  Persons 
ishing  to  inspect  copies  are  requested 
call  ahead  on  (202)  690-2817  to 
fa  :ilitate  entry  into  the  reading  room.* In 
a<  dition,  copies  may  be  obtained  by 
w  -iting  to  the  individual  Usted  under 
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FOR  FURTHER  INFORMATION  CONTACT 
List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows: 

PAFTT  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb.  150dd.  150ee. 
150ff,  161, 162,  and  164-167;  7  CFR  2.17. 
2.51.  and  371.2(c). 

2.  In  §301.50-3,  paragraph  (c),  under 
Illinois,  Michigan,  New  York,  and  Ohio, 
new  counties  are  added,  in  alphabetical 
order;  and  paragraph  (d)  is  revised  to 
read  as  set  forth  below: 

§  301 .50-3    Quarantined  areas. 

*  •        •        *        * 

(c)*  •  * 

ILLINOIS 

*  *         •         •         • 

Kendall  County.  The  entire  county. 

*  *        *        •        • 

MICHIGAN 

*  *         •         •         * 

Bay  County.  The  entire  county. 

*  *         »         »         • 

Clare  County.  The  entire  county. 

»         *         *         •         • 

NEW  YORK 

Allegany  County.  The  entire  county.    ' 

*  *         *         •         • 

OHIO 

*  •         •         •         • 

Delaware  County.  The  entire  count}'. 

*  *         »         »         * 

Stark  County.  The  entire  county. 

*  •         •         •         * 

(d)  A  map  of  the  quarantined  areas 
follows: 

BILUNG  coot  34t0.34-P 


Federal  Register  /  Vol.  59,  No.  202  /  Thursday,  October  20,  1994  /  Rules  and  Regulations     52893 

PINE  SHOOT  BEETLE 
REGULATED  COUNTIES 


BILUNG  COM  34t*.34-C 


52894     Federal  Register  /  Vol.  59,  Nc. 


Done  in  Washington.  DC,  this  14th  day  of 
October  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc  94-25969  Filed  10-19-94;  8:45  am) 
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8  CFR  Part  274a 

Powers  and  Duties  of  Service  Officers; 
Availability  of  Service  Records, 
Control  of  Employment  of  Aliens 

CFR  Correction 

In  Title  8  of  the  Code  of  Federal 
Regulations,  revised  as  of  January  1, 
1994,  the  text  of  the  first  sentence  of 
§  274a.l2  (c)(10)  is  incorrect.  It  should 
appear  as  follows: 

i  274a.l  2    Clasaes  of  aliens  authorized  to 
accept  wnploymenL 
•        »        •        •        • 

(c)  *  •  • 

(10)  An  alien  who  has  filed  an 
application  for  suspension  ol 
deportation  pursuant  to  part  244  of  this 
chapter. 

MLUNQ  coot  1SO»«1-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  67 
(Docicet  No.  27890;  Amendment  No.  67-15J 

Medical  Standards  and  Certification; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  dociunent  contains  a 
correction  to  the  final  rule,  Medical 
Standards  and  Certification,  published 
in  the  Federar  Register  on  September  9, 
1994. 

EFFECTIVE  DATE:  October  20. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  P.  McEachen,  (202)  493-4075. 

Correction  of  Publication 

In  the  final  rule  beginning  on  page 
46706  in  the  issue  of  Friday,  September 
9. 1994,  in  the  second  column,  on  page 
46708,  amendatory  instruction  No.  5  is 
corrected  to  read  as  follows: 

"5.  The  first  sentence  is  republished 
aiid  the  second  sentence  is  revised  in 
paragraph  (b)  of  §67.25  to  read  as 
follows:" 


Ii  sued  in  Washington,  DC.  on  October  17, 
19<4. 

Mi(  hael  E.  Chase, 

Aci  ing  Assistant  Chief  Counsel.  Office  of  the 
Chi  if  Counsel. 

|FR  Doc.  94-26071  Filed  10-19-94;  8:45  ami 

BluiNa  CODE  4»10-19^ 


;FRPart71 


Rei  noval  of  Class  E  Airspace  Areas 

AGINCY:  Federal  Aviation 
Adtninistration  (FAA),  DOT. 
ACTk>N:  Final  rule. 


ACI^N:  Fii 
SUMMARY: ' 


SUI^MARY:  This  action  corrects  an  error 
by  removing  Class  E  airspace  areas  at 
the  Dubuque  Regional  Airport,  Iowa; 
Fort  Leavenworth,  Sherman  Army  Air 
Fie  d,  Kansas;  Hutchinson  Municipal 
Air  )ort,  Kansas;  Manhattan  Municipal 
Air  )ort,  Kansas;  Olathe,  Johnson  County 
Exe  cutive  Airport,  Kansas;  Olathe, 
Joh  json  County  Industrial  Airport, 
Kai  sas;  Topeka,  Forbes  Field,  Kansas; 
For  Leonard  Wood,  Forney  Army 
Airfield,  Missouri;  Jefferson  City 
Meinorial  Airport,  Missouri;  Kansas 
Cit]  ,  Richards-Gebaur  Airport,  Missouri; 
ant  St.  Joseph,  Rosecrans  Memorial 
Air  )ort.  Missouri,  Presently,  these  areas 
are  iesignated  as  Class  D  airspace  when 
the  associated  control  tower  is  in 
ope  ration. 

EFF  iCnVE  DATE:  October  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kat  ly  J.  Randolph,  Airspace 
Tec  inidan.  System  Management 
Bra  ich,  ACE-530c,  Federal  Aviation 
Adijiinistration,  601  East  12th  Street, 
Kailsas  City,  Missouri  64106;  telephone 
nur  iber:  (816)  426-3408. 

SUP  »LEMENTARY  INFORMATION: 
His  pry 

C  1  May  13, 1994.  the  FAA  proposed 
to  a  nend  part  71  of  the  Federal  Aviation 
Reg  ilations  (14  CFR  part  71)  to  establish 
Clais  E  airspace  at  Dubuque  Regional 
AirAort,  Iowa;  Fort  Leavenworth, 
Sh^an  Army  Air  Field,  Kansas; 
Hutchinson  Municipal  Airport,  Kansas; 
Ma]  ihattan  Municipal  Airport,  Kansas, 
Ola  he,  Johnson  County  Executive 
Air  lort.  Kansas;  Olathe,  Johnson  County 
Ind  istrial  Airport,  Kansas;  Topeka, 
For  tes  Field.  Kansas;  Fort  Leonard 
Woi  (d.  Forney  Army  Airfield,  Missouri; 
Jeffi  rson  City  Memorial  Airport, 
Mis  iouri;  Kansas  City,  Richards-Gebaur 
Air]  lort,  Missouri;  and  St.  Joseph, 
Ros  (crans  Memorial  Airport,  Missouri. 
Cur  «ntly,  this  airspace  is  designated  as 
"Cla!  s  D  when  the  associated  control 
tow  >r  is  in  operation.  However,  to  have 


controlled  airspace  to  the  surface  for  IFR 
operations  at  these  airports  when  the 
towers  are  closed,  there  must  be  two- 
way  radio  communication  capability     . 
and  weather  observations.  When  these 
control  towers  are  closed,  there  are  no 
weather  observations  until  the  tower 
reopens.  As  noted  in  the  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  on  December  17, 
1991,  airspace  at  an  airport  with  a  part- 
time  control  tower  should  be  designated 
as  a  Class  D  airspace  area  when  the 
control  tower  is  in  operation  (56  FR 
65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datura  83.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  remove  these 
Class  E  airspace  areas  since  they  do  not 
meet  the  requirement  of  Class  E 
airspace.  Accordingly,  since  this  action 
involves  the  revocation  part-time 
control  tower  should  be  designated  as  a 
Class  D  airspace  area  when  the  control 
tower  is  in  operation  (56  FR  65645). 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Under  the  circumstances 
presented,  the  FAA  concludes  that  there 
is  an  immediate  need  to  remove  these 
Class  E  airspace  areas  since  they  do  not 
meet  the  requirement  of  Class  E 
airspace.  Accordingly,  since  this  action 
involves  the  revocation  of  Class  E 
airspace  as  a  result  of  loss  of  weather 
reporting  capability,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary.  Furthermore,  to  avoid 
confusion  on  the  part  of  the  pilots  flying 
in  the  vicinity  of  Ehibuque  Regional 
Airport,  Iowa;  Fort  Leavenworth, 
Sherman  Army  Air  Field,  Kansas; 
Hutchinson  Municipal  Airport,  Kansas; 
Manhattan  Municipal  Airport,  Kansas; 
Olathe,  Johnson  County  Executive 
Airport.  Kansas;  Olathe,  Johnson  County 
Industrial  Airport,  Kansas;  Topeka, 
Forbes  Field,  Kansas;  Fort  Leonard 
Wood,  Forney  Army  Airfield,  Missouri; 
Jefferson  City  Memorial  Airport, 
Missouri;  Kansas  City.  Richards-Gebaur 
Airport,  Missouri;  and  St.  Joseph, 
Rosecrans  Memorial  Airport,  Missouri, 
and  to  promote  safe  and  efficient 
handling  of  air  traffic  in  these  areas,  1 
find  that  good  cause  exists,  pursuant  to 
5  U.S.C.  553(d),  for  making  this 
amendment  effective  in  less  than  3U 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

•  •         *         •         * 

ACE  lA  E2  Dubuque,  lA  iRemovedl 

•  »         •         *         • 

ACE  KS  E2  Fort  Leavenworth,  KS  [Removed] 

•  *         »         •         • 

ACE  KS  E2  Hutchinson.  KS  IRemoved] 

•  *        »         •        • 

ACE  KS  E2  Manhattan,  KS  [Removed] 

•  •         •         •        • 

ACE  KS  E2  Olathe,  Johnson  County 
Executive  Airport,  KS  [Removed] 

•  *         •         •        • 

ACE  KS  E2  Topeka,  Forbes  Field,  KS 
(Removed) 

•  •         •         •        * 

ACE  MO  E2  Fort  Leonard  Wood,  MO 
[Removed) 

•  *         •         •         • 

ACE  MO  E2  Jefferson  Qty,  MO  [Removed] 

•  •         •         •         • 

ACE  MO  E2  Kansas  City,  Richards-Gebaur 
Airport,  MO  [Removed] 

•  *         •         •         • 

ACE  MO  E2  St.  Joseph,  MO  IRemoved] 

•  •         •         *         * 


Issued  in  Kansas  Qty,  Missouri,  on 
September  21, 1994. 

Qarence  E.  Newbem. 

Manager,  Air  Traffic  Division,  Central  Begion. 
(FR  Doc.  94-26067  Filed  10-19-94;  8:45  am] 

BILUNG  CODE  4910-13-M 

14  CFR  Part  71 

[Airspace  Docicet  No.  94-ASW-9] 

Alteration  of  VOR  Federal  Airways  and 
Jet  Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  name 
of  the  Shreveport,  LA.  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
facility  to  the  Belcher  VORTAC.  At 
present,  the  Shreveport  Regional  Airport 
and  Shreveport  VORTAC  have  the  same 
name,  but  are  not  collocated.  A 
navigational  aid  (NAVAID)  with  the 
same  name  as  the  airport  should  be 
located  on  the  airport.  This  action 
reflects  the  name  change,  where 
necessary,  of  the  Shreveport  VORTAC 
that  is  not  located  on  the  airport  with 
which  it  is  associated. 
EFFECTIVE  DATE:  0901  UTC,  December  8, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9295. 

SUPPLEMENTARY  INFORIMATION: 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  changes  the  name  of  the 
Shreveport,  LA,  VORTAC  to  the  Belcher 
VORTAC.  At  present,  the  Shrevei5ort 
Regional  Airport  and  the  Shreveport 
VORTAC  have  the  same  name,  but  are 
not  collocated.  FAA  Handbook  7400.2D 
states  that  a  NAVAID  with  the  same 
name  as  the  airport  should  be  located  on 
the  airport.  This  action  reflects  the  name 
change  of  the  Shreveport  VORTAC, 
which  is  not  located  on  the  associated 
airport.  This  action  is  editorial  in 
nature.  I  find  that  notice  and  public 
procediu^  imder  5  U.S.C  553(b)  are 
imnecessary,  because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  is  not  particularly  interested. 
Jet  routes  and  domestic  VOR  Federal 


airways  are  published,  respectively,  in 
paragraphs  2004  and  6010(a)  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  and  airways  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16. 1994.  is  amended  as 
follows: 

Paragraph  2004^/et  Routes 
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-M    IRevisedl 

Fnim  Los  Angeles.  CA.  via  INT  Los  Angeles 
083*  and  Twentynine  Palms.  CA.  269° 
radials;  TWentynine  Palms;  Parker,  CA: 
Buckeye.  AZ;  San  Simon,  A2^  Newman. 
TX:  Wink.  TX:  Abilene.  TX;  Dallas-Fort 
Worth.  TX;  Belcher.  LA;  Jackson.  MS: 
Meridian.  MS;  Montgomerv,  AL;  INT 
Montgomery  051"  and  Colfiere.  SC,  268' 
radials;  Colliers;  Columbia.  SC;  Florence, 
SQ  to  Wilmington.  NC 


1-20    (Revised) 

rro'm  Seattle.  WA.  via  Yakima.  WA; 

Pendleton,  OR;  DonneUy.  ID:  Poc-atello. 
ID:  Rock  Springs.  WY;  Denx-er.  CXh 
Kiowa,  CO;  Umar.  CO;  Liberal,  KS:  INT 
Liberal  137*  and  Will  Rogers.  OK,  284* 
radials;  Will  Rogers:  Belcher,  LA; 
lackson.  MS;  Montgomery,  AL;  Meridian. 
MS;  Tallahassee.  PL;  INT  Tallahassee 
129*  and  Orlando.  PL.  30e*  radials; 
Orlando:  INT  Orlando  154*  and  Fort 
Lauderdale,  PL,  339°  radials  to  Fort 
Lauderdale. 


Punigmph  60t0(a)— Domestic  \T>R  Federal 

Airways 

•  *  •         •         * 

V-13    IKevised] 

From  McAllen,  TX.  via  Harlingon,  TX;  INT 
Harlingen  033*  and  Corpus  Christi,  TX. 
178°  radials:  Corpus  Christi:  INT  Corpus 
Christi  039°  and  Palacios,  TX.  241° 
radials;  Palacios.  Humble,  TX;  Lufkin. 
TX;  Belcher,  LA;  Texarkana.  AR:  Rich 
Mountain.  OK:  Fort  Smith.  AR;  INT  Fort 
Smith  006°  and  Razorback,  AR,  190° 
rudials;  Razorback;  Neosho.  MO:  Butler, 
MO;  Napoleon.  MO;  INT  Napoleon  336* 
and  St.  Joseph,  MO.  132°  radials; 
Lamoni,  lA;  Des  Moines,  lA;  Mason  City. 
lA;  Parmington.  MN:  INT  Farmington 
017*  and  Siren.  WI,  218°  radials;  Siren; 
I>]Iuth.  MN:  to  Thunder  Bay,  ON, 
Canada.  The  airspace  outside  the  United 
States  is  excluded. 


V-18    IRevisedl 

From  Guthrie.  TX,  via  INT  Guthrie  1 56°  and 
Millsap.  TX.  274°  radials:  Millsap: 
Dallas-Fort  Worth.  TX:  Quitman.  TX; 
Belcher.  LA;  Monroe.  I.A:  Jackson.  MS; 
Meridian.  MS;  Tuscaloosa.  AL  Vulcan. 
AL:  Talladega.  AL;  Atlanta.  €1A:  Colliers, 
SC;  Charleston,  ST. 


V-69    IRevisedl 

From  Belcher,  LA,  via  INT  B«?lcfter  084°  and 
El  Dorado,  AR.  218*  radials:  El  Dorado: 
Pine  Bluff.  AR;  INT  Pine  Bluff  038°  and 
Walnut  Ridge,  AR.  187°  radials:  Walnut 
Ridge;  Farmington.  MO:  Troy.  IL: 
Capital.  IL;  Pontiac.  IL:  |oliet.  IL. 


V-  105    (Revised! 

Pr(Jm  Belcher.  LA.  via  INT  Belcher  084°  and 
El  Dorado.  AR.  233*  radials:  El  Dorado; 
Little  Rock.  AR;  Walnut  Ridge,  AR: 
Maiden.  MO;  Cunningham,  KY;  Pocket 
City,  IN;  INT  Pocket  City  046*  and 
Hoosier,  IN,  205°  radials:  Hoosier;  INT 
Hoosier  025°  and  Indianapolis.  IN.  185* 
radials:  Indianapolis;  INT  Indianapolis 
038°  and  Kokomo.  IN.  182°  radials:  to 
Kokoma 


V-107    (Revised) 

Frc  m  Harlingen.  TX:  via  INT  Harlingen  006° 
and  Corpus  Christi.  TX.  193°  radials: 
Corpus  Christi:  via  INT  Corpus  Christi 
039°  and  Palacios.  TX,  241°  radials; 
Palacios:  via  INT  Palacios  017*  and 
Humble,  TX,  242°  radials:  Humble; 
Daisetta,  TX;  Lufkin.  TX;  INT  Lufkin 
040°  and  Belcher.  LA.  191*  radials;  to' 
Belcher. 


V-t66    IRevisedl 

Ft4na  Gregg  County,  TX,  via  Belcher,  LA;  INT 
Belcher  176*  and  Alexandria,  LA,  302° 
radials:  Alexandria:  INT  Alexandria  109° 
and  New  Orleans,  LA.  312°  radials;  to 
New  Orleans;  excluding  the  portion 
within  R-3801B  and  R-3801C. 
*         •         •         • 

I  ^sued  in  Washington,  DC,  on  October  13. 
19  4. 

Na  (icy  B^  Kalinowski. 

Ac  ing  Manager.  Airspace-Rules  and 
Ae  vnautical  Information  Division. 

Doc  94-26072  Filed  10-19-«4;  8:45  am) 
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IFl 


BIU  JNG  I 


Dl  PARTMENT  OF  ENERGY 

Fe  jeral  Energy  Regulatory 
C(  mmission 

18  CFR  Parts  161  and  250 

(D^ket  No.  fMI94-6-001;  Order  No.  566- 

A] 

S^ndards  of  Conduct  and  Reporting 
R(  quirements  for  Transportation  and 
At  iliate  Transactions 

!ss  icd  October  14. 1994. 

AGENCY:  Federal  Energy  Regulatorjr 

Cc  mmission,  DOE. 

AC  HON:  Final  rule:  Order  on  rehearing. 


s4mMRV:  The  Federal  Energy 
ileculatory  Commission  (Commission)  is 
issuing  an  order  on  the  requests  for 
rebearing  of  Order  No.  566.  the  final 
ru  e  establishing  revised  standards  of 
CO  iduct  and  reporting  requirements  for 
tn  nsportation  and  affiliate  transactions. 
Tl  e  order  grants  rehearing  on  Standards 
H  ind  K  and  maJces  a  non-substantive 
re  ision  to  the  definition  of  marketing  to 
re  led  the  elimination  of  cross- 
re  ercnced  section  of  the  regulations. 


DATES:  The  revised  regulations  will 
become  effective  November  21, 1994. 
ADDRESSES:  Federal  Energy  Regulatory 
Corftmission,  825  North  Capitol  Street, 
N.E.,  Washington.  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426.  (202)  208-2294. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document,during  normal  business  hours 
in  Room  3104, 941  North  Capitol  Street 
N.E..  Washington  D.C  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  dcx:uments  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street.  N.E.  , 
Washington  D.C  20426. 

Table  of  Contents 

I.  Introduction 

II.  Background  and  Summary  of  Order  No. 

566 
in.  Consideration  of  the  Affiliate  Regulations 

taken  as  a  Whole 
iV.  Standard  F 

V.  Standard  H 

A.  Revisions  To  The  Standard 

B.  SpeciHc  Issues 

1.  Affiliate's  Role  in  a  Transportation 
Transaction 

2.  Posting  Period 

3.  Posting  of  the  Transportation  Path 

4.  Posting  of  Discounts  on  Finn 
Transportation 

VI.  Capacity  Allocation  Log 

VII.  Requirement  to  Maintain  Affiliate  and 
Non-Affiliate  Discount  Information 

VIII.  Tariff  Waivers  and  Complaints 

IX.  Oxtrdination  of  the  Affiliate 

Requirements  with  Part  284    ' 
Requirements 

X.  Applicability  of  the  Regulations 

XI.  Effective  Date 

Before  Commissioners:  Elizabeth  Anne 
Moler.  Chair;  Vicky  A.  Bailey,  James  |. 
Hoecker.  William  L  Massey.  and  Donald  F. 
Santa.  |r. 
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Order  on  Rehearing 

I.  Introduction 

In  Order  No.  566,^  the  Commission 
adopted  a  final  rule  amending  its 
regulations  governing  the  Standards  of 
Conduct  applicable  to  pipeline 
interactions  with  their  marketing 
affiliates  and  the  reporting  requirements 
for  transportation  and  affiliate 
transactions.  The  final  rule  retained  the 
existing  Standards  of  Conduct,  with  one 
exception.  The  rule  made  significant 
changes  in  the  reporting  requirements  to 
reduce  or  consolidate  maintenance  and 
reporting  burdens  based  on  the  changes 
in  the  way  pipelines  are  allocating 
capacity  imder  Order  No.  636  ^  and  the 
requirement  of  Order  No.  636  that 
pipelines  develop  Electronic  Bulletin 
Boards  (EBBs)  to  provide  customers 
with  access  to  important  information. 
Thirteen  parties,  most  of  whom  are 
pipelines,  have  sought  rehearing  or 
clarification  of  the  proposed  rule.' 

One  of  the  principal  issues  raised  in 
the  rehearing  petitions  is  the  timing  of 
the  requirement  for  posting  affiliate 
discount  information  on  the  pipelines' 
EBBs.  Current  Standard  H  requires 
posting  when  a  discount  offer  is  made. 
After  considering  all  the  interests 
involved,  the  Commission  is  revising 
Standard  H  to  require  posting  within  24 
hours  of  the  time  at  which  gas  flows 
under  the  discount.  The  Commission  is 
leaving  imdistiirbed  the  requirement  of 
Standard  H  that  a  pipeline  making  a 
discount  offer  to  an  affiliate  must  make 
a  comparable  offer  contemporaneously 
available  to  similarly  situated  non- 
affiliates.* 

The  other  substantive  change  the 
Commission  is  making  is  to  revise 
Standard  K  to  ensure  that  shippers  have 
reasonable  access  to  tariff  waivers.  The 
revised  Standard  will  require  pipelines 
to  provide  their  log  of  tariff  waivers 
within  24  hours  of  a  request. 


In  addition,  the  Commission  is 
making  some  non-substantive  revisions. 
The  definition  of  marketing  in  §  161.2(c) 
has  been  revised,  because  die  definition 
cross-referenced  a  section  of  the 
Commission's  producer  regulations  that 
recently  was  removed  by  the 
Commission  in  an  order  that  eliminated 
all  of  the  producer  regulations  at  Part 
270.5  The  Commission  is  revising  other 
regulations  to  clarify  that  they  apply 
only  to  marketing  affiliates  and  not 
other  affiliates  of  pipelines. 

II.  Background  and  Summary  of  Order 
No.  566 

The  Commission,  in  Order  No.  497,^ 
issued  a  rule  intended  to  prevent 
pipelines  from  providing  preferential 
treatment  to  their  marketing  or 
brokering  affiliates.  The  rule  adopted 
Standards  of  Conduct  (codified  at  Part 
161  of  the  Commission's  regulations)  ^ 
and  tariff  and  reporting  requirements 
(codified  in  §  250.16).8  The  Standards  of 
Conduct  established  the  principles 
applicable  to  relationships  between 
pipelines  and  their  affiliates.  In  general, 
the  Standards  sought  to  prevent 
pipelines  from  favoring  affiliates  with 
information  or  transportation  discounts 
not  available  to  non-affiliates.  The  tariff 
provisions  required  pipelines  to  include 
a  variety  of  information  in  their  tariffs, 
such  as  a  list  of  of)erating  personnel 
shared  with  affiliates,  the  information 
required  in  transportation  service 
requests,  and  the  procedures  used  for 
complaint  resolution  and  for  informing 
shippers  about  the  availability  and 
pricing  of  transportation  services.  The 
reporting  requirements  required 


>  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27. 
1994).  in  FERC  Stats.  &  Regs.  Preambles  1 30.997 
(June  17. 1994). 

^Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation;  and  Regulation  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol.  57  FR 
13267  (Apr.  16. 1992).  ID  FERC  Stats.  &  Regs. 
Preambles  1 30,939  (Apr.  8. 1992),  order  on  reh'g. 
Order  No.  636-A.  57  FR  36128  (Aug.  12.  1992).  ID 
FERC  Stats,  ft  Regs.  Preambles  1 30.950  (Aug.  3. 
1992).  order  on  reh'g.  Order  No.  636-B,  57  FR 
57911  (Dec.  8,  1992).  61  FERC161.272  (1992), 
appeai  re-docketed  sub  nom..  Atlanta  Gas  Light 
Company  and  Chattanooga  Gas  Company,  et  al.  v. 
FERC.  No.  94-1171  (D.C.  Or.  May  27. 1994). 

'The  parties  seeking  rehearing  and  clarification 
are  listed  on  Appendix  A. 

'The  Commission  also  is  changing  the  posting 
period  from  90  to  30  days  and  is  making  other 
minor  changes  to  make  the  posting  more 
informative  and  easier  to  use. 


'  Removal  of  Outdated  Regulations  Pertaining  To 
The  Sales  of  Natural  Gas  Production.  59  FR  40240 
(Aug.  8.  1994).  UI  FERC  Stats,  ft  Regs.  Preambles 
1  30.909  (July  28. 1994). 

*  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines,  Order  No.  497.  53  FR  22139  (June  14. 
1988),  FERC  Stats,  ft  Regs.  (Regulations  Preambles 
1986-1990)  1 30,820  (1988),  order  on  rehearing. 
Order  No.  497-A,  54  FR  52781  (Dec.  22.  1989). 
FERC  Stats,  ft  Regs.  (Regulations  Preambles  1986- 
19901 1 30.868  (1989).  order  extending  sunset  date. 
Order  No.  497-B.  55  FR  53291  (Dec.  28.  1990). 
FERC  Stats,  ft  Regs.  (Regulations  Preambles  1986- 
1990)  1 30.908  (1990),  order  extending  sunset  date 
and  amending  final  rule.  Order  No.  497-C.  57  FR 
9  (Jan.  2. 1992),  ID  FERC  Stats,  ft  Regs  1 30,934 
(1991).  reh'g  denied.  57  FR  5815.  58  FERC  161.139 
(1992).  affd  in  part  and  remanded  in  part.  Tenneco 
Gas  V.  Federal  Energy  Regulatory  Commission,  969 
F.2d  1187  (D.C.  Cir.  1992).  order  on  remand.  Order 
No.  497-b.  57  FR  58978  (Dec.  14. 1992).  in  FERC 
Stats,  ft  Regs.  1 30,958  (1992).  order  on  reh'g  and 
extending  sunset  date.  Order  No.  497-E.  59  FR  243 
(Jan.  4. 1994).  m  FERC  Stats,  ft  Regs.  1 30.987  (Dec. 
23. 1994).  order  on  reh'g,  Order  No.  497-F.  59  FR 
15336  (Apr.  1. 1994).  66  FERC  161.347  (1994), 
order  extending  sunset  date.  Order  No.  497-G.  59 
FR  32884  (June  27. 1994).  UI  FERC  Stats,  ft  Regs. 
Preambles  1 30.996  (June  17. 1994). 

'18  CFR  Part  161. 

•18  CFR  250.16. 


pipelines  to  file  information  relating  to 
transportation  transactions  with 
affiliates  and  to  maintain  the  same 
information  for  non-affiliated  shippers. 

In  Order  No.  636,  the  Commission 
created  a  new  operating  environment  for 
interstate  pipelines  and  shippers  by 
requiring  pipelines  to  unbundle  their 
sale  of  gas  from  their  transportation 
service  and  by  implementing  changes  in 
the  terms  and  conditions  for  providing 
transportation  service.  For  example,  the 
Commission  required  that  pipelines 
establish  EBBs  to  provide  information 
about  available  firm  and  intemiptible 
capacity  on  the  pipeline,  including  the 
firm  capacity  available  through  the 
newly  established  capacity  release 
mechanism.' 

In  light  of  the  changes  effected  by 
Order  No.  636  and  by  the  Commission's 
review  of  its  existing  Order  No.  497 
requirements,  the  Commission  in  Order 
No.  566  made  significant  changes  in  the 
Standards  of  Conduct  and  the  tariff  and 
reporting  requirements.  The 
Commission  eliminated  the  Standard  of 
Conduct  dealing  with  gas  subject  to 
take-or-pay  relief,  because  the 
Commission  had  established  procedures 
in  Order  No.  636  for  dealing  with  gas 
supply  realignment  costs.  The 
Commission  revised  its  Standard  of 
Conduct  H  (prior  Standard  of  Conduct 
I)  to  coordinate  its  posting  requirements 
relating  to  affiliate  discounts  and 
thereby  eliminate  duplicative  EBB 
postings.  Former  Standard  I  required 
pipelines  offering  discounts  to  affiliates 
to  make  comparable  discounts 
contemporaneously  available  to 
similarly  situated  shippers.  The 
Commission  retained  this  requirement, 
but  modified  the  regulation  to  codify  its 
policy  that  pipelines  use  their  EBBs  to 
provide  non-affiliates  with  the 
contemporaneous  notice  required  by  the 
Standard.  This  modification  further 
enabled  the  Commission  to  eliminate  a 
duplicative  reporting  requirement,  in 
§  250.16,  under  whidi  pipehnes  had  to 
post  similar  discount  information  on 
their  EBBs.  The  Commission  eliminated 
a  number  of  the  tariff  requirements, 
retaining  only  the  requirements  that 
tariffs  must  include  a  list  of  operating 
personnel  and  facilities  shared  by  the 
pipeline  and  its  marketing  affiliates  and 


^Sections  284.8(b)(4):  284.9(b)(4).  The 
Commission  also  has  issued  Order  No.  563 
promulgating  standards  governing  the  methods  by 
which  pipelines  will  provide  information  about 
available  cai>acity  through  their  EBBs.  Standards 
For  Electronic  Bulletin  Boards  Required  linder  Pari 
284  of  the  Conunission's  Regulations.  Order  No. 
563.  59  FR  516  (Jan.  5.  1994).  ID  FERC  Suts.  ft  Regs. 
Preambles  1  30.988  (Dec  23, 1993).  order  on  reh'g. 
Order  No.  563-A.  59  FR  23624  (May  6, 1994).  Ill 
FERC  Stats,  ft  Regs.  Preambles  1 30.994  (May  2. 
1994).  reh'g  denied.  68  KERC  161.002  (1994). 
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a  provision  establishing  the  procedures 
used  to  address  compl^ts. 

The  ntafor  diange  to  the  reporting 
requirements  was  to  reduce  the 
pipetipes'  reporting  buiden  by 
elimiiuting  maintenance  and  posting 
requirements  relating  to  requests  for 
transportation  service  and  replacing 
them  with  more  limited  requirements 
that  better  comport  with  pipeline 
operations  under  Order  No.  636.  The 
revised  regulations  were  designed  to 
better  capture  the  information  used  l^ 
pipelines  to  allocate  capacity  among 
shippers  when  available  capacity  is  not 
sufficient  for  the  pipelines  to  honor  all 
requests  for  service.  For  those  pipelines 
whose  tariffs  rely  upon  contract 
information  or  other  data  to  allocate . 
capacity,  the  pipelines  will  be  required 
to  maintain  a  log  (for  both  affiliates  and 
non-affiliates)  of  contract  dates  or  other 
relevant  information  used  to  allocate 
capacity.  The  affiliate  log  must  be 
posted  on  the  pipehnes'  EBBs.  while  the 
full  log  (for  both  affiliates  and  non- 
affiliates)  must  be  provided  to  the 
Commission,  within  a  reasonable  time, 
upon  request.  However,  pipelines  that 
allocate  capacity  on  a  pro  rata  basis  will 
(lot  have  to  maintain  the  log. 

Because  Standard  H  was  modified  to 
codify  Commission  policy  requiring 
EBB  posting  of  discount  offers,  the 
Commission  eliminated  the  provision, 
under  §  250.16,  requiring  pipelines  to 
post  information  relating  to  affiliate 
discounts  on  their  EBBs.  Under  the 
revised  regulations,  pipelines  must  only 
maintain  the  relevant  discount 
information  for  both  affiliates  and  non- 
affiliates  and  provide  that  information 
to  the  Commission  upon  request. 

Several  of  the  rehearing  requests 
challenge  the  Commission's  decision 
not  to  rescind  the  Standards  of  Conduct 
and  reporting  requirements  in  theis 
entirety.  They  then  focus  on  the 
Commission's  decisions  on  individual 
requirements.  The  Commission  will  first 
address  the  considerations  relating  to 
the  affiliate  requirements  as  a  whole  and 
will  then  address  the  contentions  made 
with  respect  to  specific  items. 

III.  Consideration  of  the  AfTiliate 
Regulations  Taken  as  a  Whole 

In  the  Notice  of  Proposed  Rulemaking 
(NOPR),"»^the  Commission  stated  that, 
as  part  of  its  continuing  assessment  of 
the  Order  No.  497  regulations,  it  would 
consider  comments  on  the  need  to 
retain  these  requirements  as  a  whole. 
Many  pipeline  commenters  contended 
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■"Standanb  of  Conduct  andlleporting 
Kequiiements  for  Transportation  and  Affiliatp  * 
r.-jnaactions.  tMotlca  of  Proposed  Rulemnking.  59 
IR  268  (Jan.  4. 1994).  IV  FERC  Slate,  ft  R*r». 
t'-riiH)sed  ReKiilatfnns  1 :12,.S04  (Her.  23.  i99M 


thatkll  tlw  Order  No.  497  requirements 
shoi  Id  be  leoioved.  because  they  were 
dupfcative  of  extsting  prohibitions  on 
undee  discrimination  and  beotuse  the 
changes  created  by  Order  No.  638  made 
thesf  requirements  unnecessary.  In 
Ord0r  No.  566.  the  Commissitm 
determined  that  the  changes  effected  by 
Order  No.  636  had  not  reduced  the 
pipelines'  incentive  or  ability  to  fovor 
affilntes  significantly  enouq^  to  %varrant 
complete  rescission  of  the  regulations  at 
this  point.  The  Commission,  however, 
committed  to  reviewing  these 
requirements  as  the  industry  obtains 
more  experience  operating  in  the 
restijictured  environment  brought  about 
by  GMer  No.  636. 

Several  pipelines  Contend  the 
Comknission  erred  in  not  rescindii^  all 
of  the  Order  No.  497  regulations.' '  They 
mak*  five  arguments.  First,  they 
contend  that  the  requirements  cannot  be 
substantiated  because  during  the  six 
yeart  they  have  been  in  effect,  the 
evidence  does  not  show  that  pipelines 
havd  acted  to  favor  affiliates. 

Setond,  they  argue  that  Order  No.  636 
"has  ikitroduced  added  competition  to 
the  marketplace  by  unbundling  the  sale 
of  gap  from  the  transportation  of  gas  and 
by  permitting  firm  shippers  to  release 
theiij  capacity.  They  assert  this  added 
competition  has  eviscerated  the 
pipelines'  monopoly  over  transportation 
and  hence  their  ability  to  discriminate 
unfurly  in  favor  of  their  marketing 
affilffites. 

Third,  they  maintain  that  the  conduct 
sou^t  to  be  prevented  by  the  affiliate 
regulations  is  already  covered  by  the 
regulations  under  Part  284  that  prohibit 
pipelines  from  engaging  in  undue 
discfimination. 

Fc  urth.  they  maintain  that  whatever 
bene  fits  may  be  derived  from  the 
regu  ations  do  not  warrant  the  reduction 
in  competition  the  regulations  create. 
For  example.  INGAA  maintains  that 
pipeline  affiliates  are  placed  at  a 
comtoetitive  disadvantage  because 
affiliate  discounts  are  posted,  while 
non-effiliates  can  conduct  their  busine.ss 
witntut  such  disclosure. 

Fifth,  they  maintain  that  given  the 
limii  ed  benefits  &t>m  the  requirements, 
the  I  urdens  and  costs  on  the  pipelines 
of  c(  mplying  with  the  posting  and 
reco  d  maintenance  lequirements  are 
not ;  listified.  The  Panhandle  Pipelines, 
for  instance,  maintain  that  few  in  the 
indiistry  are  interested  in  the 
infoi  mation  posted  on  EBBs,  stating  that 
ship  >ers  have  accessed  the  affiliate 
EBB  ;  on  their  four  pipelines  only  a 
limi  ed  number  of  times. 


PippI  ties, 


E  iron.  INGAA,  MGS/Nalural.  Panhandle 


If  the  regulations  are  maintained. 
many  pipelines  '^  contend  the 
Commission  should  include  a  sunset 
date  on  which  the  regulations  will 
expire.  They  point  out  a  sunset  date  had 
been  a  fiaatiue  of  the  prior  Order  No.  497 
reporting  requirements  and  the 
Commission  acknowledged  in  Order  No. 
"ifiB  that  developments  in  the  industry 
may  well  make  continued  enforcement 
of  the  rules  unnecessary.  They  point  out 
that  the  Commission  h^  committed  to 
reviewing  these  requirements  and  aigue 
that  a  sunset  date  will  make  that 
commitment  tangible.'' 

In  contrast.  Hadson  contends  that  the 
rules  have  not  had  a  significant  adverse 
effect  on  the  ability  of  marketing 
affiliates  to  compete  given  the 
phenomenal  success  that  affiliate 
marketers  have  enjoyed.  Hadson 
maintains  that  the  success  of  the 
regulations  is  shown  by  the  reduced 
number  of  complaints  from  state 
governments,  producers,  and  competing 
marketers,  and  it  argues  that  this 
success  is  sufficient  grounds  to  make 
the  Order  No.  497  rules  a  part  of  the 
permanent  repulatorv  framework. 

The  Commission  denies  the  requests 
for  rehearing.  Even  with  the  changes 
created  by  Order  No.  636,  the  pipelines 
still  retain  an  economic  incentive  to 
favor  their  affiliates,  since  such 
preferences  may  increase  the  overall 
profitability  of  the  parent  corporation. 
Although  the  unbundling  of  pipeline 
gas  sales  from  transportation  service  has 
created  a  more  competitive  gas  market, 
this  competition  has  not  eliminated  the 
pipelines*  incentives  to  favor  their 
affiliates.  Pipelines  can  stUI  provide 
their  affiliates  with  competitive 
advantages  by  giving  them  preferential 
access  to  transportation  information  or 
to  discounts  or  other  transportation 
benefits.  Similarly,  while  the  capacity 
release  mechanism  has  created 
competition  between  released  capacity 
and  the  pipelines'  firm  and  interruptible 
capacity,  the  industry  has  not  even  had 
a  year's  experience  with  capacity 
release,  so  evidence  of  how  it  will  affect 
the  pipeline's  control  over 
transportation  service  is  still  unknown. 

The  pipelines  assert  that  the 
regulations  are  unnecessary  because  the 
Commission's  Part  284  regulations      .> 
already  prohibit  undue  d^qimination 
and  that  the  Standards  of  Conduct  and 
reporting  requirements  are  therefore 
duplicative.  Although  the  Part  284 
regulations  do  prohibit  undue 


•^Enion.  INGAA  K  N  Energy.  MGS/Nctural. 
Panhandle  Pipelines,  Tennaca 

'  Uf  the  CotnmUaion  does  not  hav«  suficieni 
evidence  wiihln  the  suoaat  period  to  taaka  Hs 
deierminatjon.  they  asaaft  Ibe  Gomniisatoa  can 
extend  the  roquircments  aa  it  has  in  the  p«st. 
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diacrimiaatioD,  dMaa  lefuJ^knt  do  not 
establish  tlw  madminM.  fachidad  in 
the  affiliate  legnlaiioas.  to  heipeosare 
that  noo-affiUatas  ai»  traeled  equally 
with  affiliates  and  to  provide  far  public 
and  GoounisaioB  monitoriag  of  affiliate 
transactions.  Given  the  spedal 
relatioaship  betvreon  pipelines  awi  their 
maiksting  affiliates  aiui  tbe  pipelines' 
incentive  to  fevor  affiliate*,  the 
additional  protactioo  provided  by  the 
affiliate  ra^dadons  is  necessary. 

In  addiUon.  the  pineliaas  claim  that 
the  lemlations  should  be  removed  since 
there  has  been  little  evidence  of 
favoritism  to  affiliates  so  the  regulations 
place  unnecessary  burdens  on  die 
ability  of  affiliates  to  compete  and  create 
needless  reportlAg  burdens.  Even  with 
the  current  regulations,  tbe  Commission 
ha»  received  complaints  of  affiliates 
abuses.  Using  the  number  of  complaints , 
is  an  uncertain  Indicator  of  whether  the 
regulations  need  to  be  continued,  since 
the  presence  of  the  Standards  of 
Conduct  aod  the  public  scrutiny  created 
by  the  reporting  requirements  may  have 
had  the  desired  prophylactic  effect  and 
decreased  the  extent  of  potential 
problems  which  otherwise  might  have 
occuirad. 

In  the  final  rule,  the  Commission 
significantly  reduced  the  burdens 
created  by  the  tariff  and  reporting 
requirements.  The  reflations  that 
remain  do  not  create  such  undue 
burdens  on  the  pipelines  or  their 
affiliates  that  rescission  is  warranted, 
gives  the  pipelines'  continuing 
incentives  to  favor  affiliates.  These 
regulations  strike  a  reasonable  balance 
between  prevention  of  pipeline 
favoritism  towards  affiliates  and  the 
competitive  and  reporting  burdens 
claimed  by  the  pipelines  and  affiliates. 
For  example,  the  Standards  of  Conduct 
do  nothing  more  than  require  the 
pipelines  to  provide  to  non-affiliates  the 
same  information  and  discounts  the 
pipelines  provide  to  affiliates  by  posting 
such  mformation  on  EBBs.  Such 
disclosiire  does  not  prevent  the  affiliates 
from  competing;  it  merely  ensures  that 
all  relevant  transportation  information 
is  provided  in  a  public  forum  so 
competition  between  affiliates  and  non- 
affiliates  can  take  place  on  an  even 
basis.  Moreover,  since  pipelines  are 
required  to  operate  EBBs  by  §  284.8 
(b)(4)  and  (5).  the  additional  burden  of 
posting  affiliate  information  is  not  great. 

The  Commission  will  not  impose  a 
sunset  date  for  die  reporting 
requirements.  The  Commission's  review 
of  the  Order  No.  497  requirements  in 
this  rule  resulted  in  a  significant 
reduction  in  the  reporting  requirements: 
pipelines  now  are  requireid  to  post  and 
maintain  a  simple  log  of  contract  data 


used  to  aliocalB  capacity  only  if  tbey  use 
such  data,  and  to  maiffitun  a  limited 
amount  of  infanoation  ooncaniieg 
transportatioa  diacounta  provided  to 
affiliatae  and  noo-affiliales.  Given  diis 
reductioo  in  burden,  die  Commission 
does  not  find  diet  tbe  administrative 
burdens  created  by  establishment  of  a 
sunset  date  are  now  appropriate, 
especially  since  the  Commission  is 
unable  to  detennine  when  it  will  have 
sufficient  informadon  to  reevaluate  its 
reporting  requirements.  The 
Commission,  however,  is  committed  to 
undertaking  such  a  reevaluation  when 
the  industry  has  obtained  sufficient 
experience  operating  in  the  restructured 
environment. 

IV.  SUadard  F 

a 

Standard  F  requires  the  pipelines  to 
disclose  contemporaneously  to  all 
shippers  transportation  information 
provided  to  affiliates.  The  Panhandle 
Pipelines  argue  that  diis  Standard  is  no 
longer  needed,  because,  due  to  die 
capacity  release  and  flexible  receipt  and 
delivery  point  authority  created  by 
Order  No.  636.  customers  control  access 
to  capacity,  not  the  pipelines.  The 
Commission,  however,  feils  to  discern 
how  the  ability  of  customers  to  exercise 
greater  control  over  the  use  of  their 
capacity  would  lessen  the  effect  of  a 
pipeline  providing  important 
transportation  information  to  an 
affiliate,  but  withholding  the 
information  from  the  rest  of  the  market. 
As  an  example,  a  pipeline's  advance 
notice  of  curtailment  plans  could  pennit 
an  affiliate  to  make  alternate 
transportation  arrangements  so  that  it 
can  continue  to  provide  uninterrupted 
service,  while  shippers  without  advance 
notice  may  be  at  a  disadvantage  in 
attempting  to  make  surJi  alternate 
plans."* 

V.  Standard  H 

The  predecessor  to  Standard  H 
required  pipelines  offering  a 
transportation  discount  to  an  affiliate  to 
make  a  comparable  discount 
contemporaneously  available  to  all 
similarly  situated  non-affiliates.  In 
Order  No.  566.  the  Conunissioa  retained 
this  requirement  It  modified  the 
Standard,  however,  to  codify  the 
interpretation  developed  through  case- 
by-case  decision-making  that  pipelines 
were  required  to  post  certain 
information  about  affiliate  discounts  on 
the  pipelines'  EBBs.''  Under  Standard 


H,  pipelines  are  required  to  pout,  for  a 
90  day  period,  iwtioe  of  eadi  offer  to  an 
affiliate,  providmg  the  date  of  the  offer, 
the  discount  rate,  the  Quantity  of  gas 
scheduled  to  be  moved  at  the  discount 
rate,  the  delivery  points  in  the  offer,  any 
conditioas  applicabfe  to  the  offer,  and 
the  procedures  by  which  a  non-affiliated 
shipper  can  request  a  oomperable  offer. 
The  Commission  found  that  this 
m  od  i  fication  of  the  Stand  ard  did  not 
add  a  new  posting  requirement,  because 
the  Commission  eliminated  the 
comparaWe  requirement  under  $  250.16 
that  pipelines  post  affiliate  discount 
information  on  their  EBBs. 

A .  Beviskms  to  the  Standard 

Pipelines  *«  chaliesige  tbe 
CommissioD's  modification  of  the 
Standard  first  by  ooDftending  thai  the 
Commission  iailed  to  abide  by  the 
Administrative  Procedure  Act  (APA). 
because  the  proposal  to  require  posting 
of  affiliate  offers  on  EBBs  was  not 
included  in  the  NQPR  in  diis 
proceeding. "  They  aseert  that  the 
addition  of  the  posting  requirement  to 
Standard  H.  without  proper  notice, 
violated  the  APA.  Iwcause  it  ws  not  in 
character  with  the  prior  regulations  or 
the  original  scheme  proposed  in  the 
NOPR  and  was  not  a  logical  outgrowth 
of  the  NCM»R.  In  particular,  they  assert 
that  the  modification  to  Standvd  H  was 
not  in  character  with  the  previous 
regulatims.  because,  under  prior 
§  250.16.  pipelines  were  required  to  post 
affiliate  discount  information  «fW  the 
discount  was  provided,  while  the 
re'v-ision  to  Standard  H  requires  such 
posting  when  the  discount  offer  is 
made. 

The  pipelines  also  make  a  number  of 
substantive  challenges  to  the  Standard. 
They  contend  Standard  H  in  its  entirety 
is  unnecessary  because  no  evidunoe 
demonstrates  ttiat  pipelines  engage  in 
abusive  disootmting  practices."  "They 
further  maintain  that  any  potential 
problems  are  adequately  covered  by 
Commission  regulations  under  Part  Mt 
which  prevent  undue  discrimination 
and  require,  under  §  284.7(d)(5)(iv).  that 
the  pipelines  provide  notice  of 
discounts.'* 

The  pipelines  further  contend  that  the 
required  posting  of  discount 
information  when  offers  are  made  will 
disclose  confidential  competitive 
informa!ion  and  will  permit  non- 
af filiates  to  steal  deals  being  negotiated 


"The  affiliate,  {or  insunce,  could  kick.Mp 
attemaie  receipt  or  delimery  points  i)afcm  otler 
shippers  are  aware  of  the  aaed  to  change  poiato. 

•>  See  CnloTMio  lAeraUlle  Caa  Company.  «4  Fate: 
1  r.l  .277  at  62.9(0  (lenHdtins  Sunriae  Goeiicv  V 


reMC.  «2  FSaC  1 6 1 IW7  a)  6 1  £22-23  (1 983)1.  fi>h 'g 
deaied.  SS  HiitC  1  61 J64  al  6Z.224-2S  (19S3L 
'-ANRKJC  Enron.  INGAA.  MCS/NataraL 

Panhandle  Pipelines. 
"5  U5.C  SS3U). 
•"Enron.  MG-S/NaUiml. 
'-tinron.  INGAA. 
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by  afGliates.^  Enron  argues  that 
contemporaneous  posting  of  the 
discounted  rate,  volume,  and  delivery 
points  will  enable  competitors  to 
discern  the  identity  of  the  affiliate's 
customer  and  determine  the  type  of 
offier  that  will  enable  the  lion-affiliate  to 
undercut  the  affiliate's  deal.^'  Enron 
requests  that  if  the  Commission  retains 
the  posting  requirement,  it  eliminate  the 
disclosure  of  competitively  sensitive 
information,  requiring  only  the  posting 
of  a  notice  of  a  discount.  MGS/Natural 
contend  that  the  revision  to  the 
regulation  is  based  on  the  incorrect 
premise  that  non-affiliated  shippers  will 
request  discounts  only  if  they  are  made 
aware  of  the  discount  offered  to  the 
affiliate.  They  maintain  that  all  shippers 
know  how  to  request  and  bargain  for 
discounts  so  that  after-the-fact  posting 
of  discounts  is  all  that  is  necessary  to 
ensure  that  discrimination  has  not 
occurred. 

Along  the  same  lines,  K  N  Energy  and 
Panhandle  Pipelines  request 
clariHcation  of  when  pipelines  are 
obligated  to  post  osiers  under  the 
regulation.  They  argue  that  pipelines 
should  not  be  required  to  post  affiliate 
discount  information  during 
negotiations,  but  should  post  only  the 
Hnal  oflier  on  the  day  it  is  offered  to  the 
affiliate.  K  N  Energy  states  that  affiliates 
will  be  unduly  disadvantaged  by 
posting  of  offers  during  the  negotiation 
process  and  cites  to  the  Commission's 
decision  in  Sunrise  Energy  Company  v. 
Transwestem  Pipeline  Company,^  in 
support  of  this  interpretation.  In 
contrast.  Indicated  Companies  contend 
that  the  Commission  should  require  the 
posting  of  all  offers  made  during 
negotiations  in  addition  to  posting  the 
final  offer,  citing  to  the  Commission's 
decision  in  Colorado  Interstate  Gas 
Company. " 

The  Commission  rejects  the  pipelines' 
contention  that  Standard  H  in  its 
entirety  is  unnecessary  due  to  an 
absence  of  complaints  about  abusive 
discounting  practices  and  the  existing 
requirements  of  Part  284.  As  discussed 
earlier,  the  Commission  has  received 
complaints  of  affiliate  abuses,  and  the 
need  to  prevent  preferential  discounting 
is  a  fundamental  premise  of  the 
regulations.  Given  the  pipelines' 
incentive  to  favor  marketing  affiliates,  a 
separate  requirement  that  pipelines 


"•ANR/aG,  Enron.  MGS/Nalural.  Panhandle 
Pipelines. 

*'  TGPL  requests  deletion  of  the  requirement  to 
post  the  volume  of  gas  scheduled  since  the  pipeline 
will  not  know  this  information  when  offering  the 
discount. 

»62  FERC 1  61.087  at  61.623  (1993).  affd.  66 
FERC1  61,170  (1994). 

"65  FERC  1  61,264  at  62,224-25  (1993). 


contemporaneously  make  the  same 
disounts  available  to  non-affiliates  as 
to  Ifniiates  is  necessary  and  not  unduly 
bufdensome.  Public  disclosure  of 
affiliate  discount  information  also  is 
still  necessary  to  inform  non-affiliates  of 
available  discounts  and  to  permit  the 
mvket  to  monitor  affiliate  transactions. 
Asjdiscussed  below,  the  Commission 
rej^ts  the  pipelines'  contention  that  the 
cujrent  Part  284  discount  reports  are 
sufficient  to  replace  the  posting 
requirements  under  Standard  H. 

The  Commission,  however,  is 
pel  suaded  by  the  rehearing  petitions 
ths  t  its  posting  requirements  under 
Sta  ndard  H  did  not  strike  the  proper 
ba^nce  between  the  interests  at  issue 
The  Commission,  therefore,  will 
It  rehearing  and  revise  the  posting 
tirement  so  that  the  information 

|ut  affiliate  discount  transactions  will 
noi  have  to  be  posted  until  24  hours 
aft^r  gas  flows  under  the  discount 
transaction.  ^*  The  change  to  the  posting 
rec  uirement  will  not  affect  the 
pi]  elines'  obligation 
coi  [temporaneously  to  provide  non- 
aff  bates  with  the  same  discounts 
pr<  vided  to  affiliates.  Any  pipeline 
off  iring  a  discount  to  an  afffliate  will  be 
rec  uired  to  make  a  comparable  discount 
CO]  itemporaneously  available  to  all 
sir  lilarly  situated  non-affiliated 
shi  jpers. 

i  lS  the  parties  point  out,  the 
Co  nmission's  prior  orders  were  not 
cle  u*  as  to  when  posting  should  be 
rec  uired.  In  Sunrise  Energy,  the 
Copimission  interpreted  Uie  prior 
regulations  as  not  requiring  pipelines  to 
pn  vide  notice  of  discount  negotiations 
wi  h  affiliates.  On  the  other  hand,  in 
Co  orado  Interstate,  the  Commission 
he  d  that  to  comply  with  the  prior 
re{  ulations,  pipelines  had  to  post  offers 
mc  de  during  negotiations  on  their  EBBs 
in  iddition  to  posting  the  final  offer.  In 
Or  ler  No.  566,  the  Commission 
fol  owed  Colorado  Interstate  and 
re(  uired  posting  of  discount 
in!  3rmation  when  an  offer  to  an  affiUate 
wa  s  made. 

'  "he  Commission  has  decided  that  this 
re(  uirement  does  not  strike  the 
ap  )ropriate  balance  between  the  need  to 
pr  ivide  information  about  affiliate 
di!  counts  and  the  need  to  ensure  that 
aff  liates  can  compete  on  a  relatively 
eq  lal  basis  with  non-affiliates.  Pipeline 
mi  rketing  affiliates  should  be  able  to 
CO  npete  in  the  market  on  the  same 


'  The  Commission  also  is  making  some  minor 
cht  nges  to  make  the  posting  easier  for  shippers  to 
.us«  The  Commission  is  requiring  posting  of  the 
tim  >  period  for  which  the  discount  applies  and  the 
ma  [imum  rate  applicable  to  the  transaction.  These 
tw(  data  elements  previously  had  been  included  in 
the  posting  requirement  under  former  S  250.16. 


terms  as  non-affiliates  to  the  maximum 
extent  possible.  The  Commission  is 
concerned  that  if  information  about 
affiliate  discounts  is  provided  during 
the  negotiating  process,  such 
information  could  provide  non-affiliates 
with  a  competitive  advantage  over 
affiliates.  As  the  pipelines  contend,  non- 
affiliates  could  use  the  posted  affiliate 
information  to  try  to  interfere  with  an 
afffliate's  negotiations  with  a  customer. 
Non-affiliates  are  not  subject  to  a  similar 
risk,  because  they  are  not  required  to 
disclose  information  about  the  deals 
they  negotiate. 

On  the  other  hand,  the  Commission  is 
not  persuaded  by  the  pipelines' 
contention  that  posting  is  adequate  if  it 
is  delayed  until  the  month  after  the 
affiliate  has  transported  gas  under  the 
discount  transaction,  as  is  the  case 
under  the  current  Part  284  reporting 
requirements. "  Posting  the  month  after 
the  transaction  is  too  late  to  permit  the 
market  to  monitor  current  affiliate 
transactions  or  to  enable  non-affiliates 
to  obtain  discounts  during  the  same 
time  period  as  afHliates. 

The  time  that  gas  flows  appears  to 
establish  an  appropriate  posting  trigger. 
It  ensures  that  affiliates  will  not  be 
competitively  disadvantaged  during  the 
period  when  deals  are  being  negotiated. 
At  the  same  time,  it  permits  the  market 
to  actively  monitor  current  affiliate 
transactions  to  quickly  ensure  that 
undue  discrimination  has  not  occurred. 
And,  the  posting  is  early  enough  so  a 
similarly  situated  non-affiliate  still  has 
the  time  to  request  and  obtain  a 
discount  for  its  transportation  during 
essentially  the  same  time  period  as  the 
affiliate.  While  alternative  posting  times 
also  might  achieve  these  goals,  the  point 
at  which  gas  flows  is  a  reasonable 
choice  because  it  is  a  concrete  event  that 
can  be  easily  verified. 

The  Commission  recognizes  that 
posting  when  gas  flows  means  that  non- 
affiliates  will  be  negotiating  deals  with 
potential  customers  without  knowledge 
of  discount  offers  to  affiliates  for  which 
the  non-affiliates  may  be  eligible.  But 
the  Commission  finds  that  this  result  is 
necessary  to  strike  the  proper  balance 
between  providing  for  disclosure  of 


^Section  284.7{d)(5)(iv)  (filing  required  15  days 
after  close  of  the  next  billing  period).  In  addition 
to  finding  that  the  Part  284  reports  are  not  filed 
timely  enough,  the  Conunission  finds  other  reasons 
for  concluding  that  these  reports  cannot  substitute 
for  the  Standard  H  EBB  postings.  The  Part  284 
reports  do  not  provide  some  of  the  data  required  by 
Standard  H,  such  as  delivery  points  and  terms  and 
conditions  of  the  discount,  information  which  is 
needed  for  non-affiliated  shippers  to  determine 
whether  potential  discrimination  has  occurred. 
And,  the  Part  284  reports  are  not  posted  on  pipeline 
EBBs  so  shippers  cannot  obtain  easy  access  to  this    ' 
information. 
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affiliate  discount  information  and  the 
preser.'ation  of  competition  between 
affiliates  and  non-affiliates.  The  primary 
purpose  for  requiring  posting  of  affiliate 
information  is  not  to  provide  non- 
affiliates  with  information  that  may  be 
t  ompetitively  useful,  but  to  protect 
against  undue  discrimination  again.st 
non-affiliates.  Posting  at  the  time  gas 
flows  achieves  that  purpose  without  the 
potential  for  providing  non-affiliates 
with  competitive  advantages  over 
affiliates. 

Mcweover,  non-affiliates  will  not  be 
without  protection  in  the  period  prior  to 
the  posting.  Pipelines  still  will  be  under 
an  obligation  to  make  discounts  offered 
to  affiliates  contemporaneously 
available  to  similarly  situated  non- 
affiliates.  The  non-affiliates  also  will 
know  the  level  of  discounts  provided  to 
affiliates  during  the  prior  month,  and 
they  can  use  this  information,  along 
with  other  market  information,  to 
negotiate  discounts  with  the  pipelines. 
If  a  pipeline  fails  to  provide  a  non- 
affiliate  with  a  discount,  the  posting 
requirement  will  enable  the  non-affiliate 
fo  examine  almost  immediately  whetiier 
a  denial  of  a  discount  amounts  to 
discrimination. 

The  grant  of  rehearing  makes 
resolution  of  tlie  pipelines'  arguments 
concerning  the  APA's  notice  and 
comment  provisions  unnecessary. 
Posting  will  be  required  only  after  the 
discount  transaction  is  consummated, 
which  is  the  posting  time  the  pipelines 
c:ontend  was  the  requirement  under  the 
previous  regulations  and  the  NCM»R. 

B.  Specific  Issues 

1.  Affiliate's  Role  in  a  Transportation 
Transaction 

In  the  final  rule,  the  Commission 
required  pipelines  to  post  discount 
offers  when  affiliates  are  involved  in  a 
transaction,  even  if  they  are  not  the 
shipper.  The  Commission  reasoned  that 
if  a  pipeline  knows  of  an  affiliate's 
involvement  in  a  deal,  it  may  offer  a 
discount  to  the  actiul  shipper  to  benefit 
the  affiliate.  The  offer  of  a  discount  in 
this  situation  would  be  no  different  than 
providing  the  discount  directly  to  the 
affiliate. 

MGS/Natural  and  Tenneco  contend 
this  provision  is  anticompetitive 
tiecause  shippers  will  be  loathe  to  deal 
with  affiliates  if  the  details  of  their  deals 
are  disclosed.  They  contend  that 
maintenance  of  the  discount 
infonnation  imder  §250.16  is  all  that 
should  be  required.  TGPL  requests 
clarification  that  posting  is  required 
only  if  the  pipeline  knows  of  the 
affiliate's  involvement  when  granting 
'he  discount;  it  asserts  subsequently 


acquired  knowledge  of  involvement 
should  not  trigger  a  posting  requirement 
or  an  obligation  to  make  the  discount 
available  to  other  shippers.  Panhandle 
Pipelines  request  clarification  that 
knowledge  of  the  discount  refers  only  to 
knowledge  by  those  granting  the 
discount  and  does  not  apply  to  general 
corporate  knowledge  held  by  others  in 
the  company,  but  not  communicated  to 
those  negotiating  discounts. 

The  Commission  will  retain  the 
obligation  to  post  discounts  when  an 
affiliate  is  involved  in  the  transaction, 
but  is  not  the  shipper.  Such  disclosure 
should  have  no  different  effect  than 
disclosure  of  the  same  deal  when  the 
affiliate  is  acting  as  the  shipper,  and 
MGS/Natural  and  Tenneco  do  not 
explain  why  the  effect  should  be  any 
different.  The  Commission,  however, 
will  clarify  that  in  posting  such  offers, 
the  pipelines  need  not  disclose  the 
name  of  the  actual  shipper.  They  must 
only  report  that  a  discount  has  been 
offered  in  an  affiliate  transaction. 

The  Commission  grants  TGPL's 
request  that  discounts  need  to  be  posted 
only  when  the  pipeline  knows  of  the 
affiliate's  involvement  at  the  time  the 
discount  is  made.  Only  if  the  pipeline 
has  current  knowledge  of  the  affiliate's 
involvement  could  the  role  of  the 
affiliate  be  a  basis  for  offering  the 
discount.  With  respect  to  Panhandle 
Pipelines'  request,  the  Commission 
agrees  in  principle  that  discounts  need 
to  be  disclosed  only  when  the  officials 
involved  in  granting  the  discount  are 
aware  of  the  affiliate  involvement. 
Pipelines,  however,  are  responsible  for 
establishing  organizational  procedures 
in  order  to  dispel  questions  ^xuit 
whether  the  responsible  officials  have 
learned  of  information  about  affiliate 
involvement  that  may  be  held  by  others 
in  the  organization. 

2.  Posting  Period 

The  final  rule  required  affiliate 
discounts  to  be  posted  for  a  90  day 
period.  Several  pipelines  contend  that 
the  90  day  period  is  longer  than 
necessary  to  effectuate  the  purposes  of 
the  rule,  because  discounts  are  often 
available  only  for  a  short  time  and 
become  stala  They  huther  contend  that 
posting  for  90  days  will  clutter  EBBs 
with  unnecessary  information.  The 
range  of  alternatives  they  propose 
extends  from  7  to  30  days. 

The  Commission  will  modify  the 
posting  requirement  to  require  that  Ae 
discount  infonnation  be  posted  for  30 
days  bom  the  date  of  first  posting.  30 
days  of  posting  is  sufficient  time  for 
shippers  to  monitor  affiUate  discounts. 
Since  many  discounts  last  for  only  a 
month,  a  30  day  posting  requirement 


will  help  ensure  that  the  posted 
informatioa  is  current 

3.  Posting  of  the  Transportation  Path 
The  National  Registry  requests 

clarification  that  if  discount  offers  are 
dependent  on  the  use  of  more  than  one 
receipt  point,  ail  such  points  must  be 
disc:losed.  Indicated  Companies  contend 
that  Standard  H  should  be  amended  to 
require  disclosure  of  the  full 
transportation  path  of  the  affiliate 
discount. 

The  Commission  will  clarify  that 
Standard  H  requires  the  posting  of  all 
conditions  of  an  affiliate  discount.  Thu<, 
if  the  discount  is  based  on  the  use  of  a 
particular  transportation  path  or  one  or 
more  receipt  points,  that  information 
must  be  posted 

The  Commission  is  not  sure  whether 
Indicated  Companies  is  requesting  tltat 
the  pipeline  post  the  fiill  transportation 
path  even  when  the  path  is  not  a 
condition  of  the  discoimt  If  that  is  the 
request,  it  is  denied.  Pipelines  must  post 
the  delivery  points  forever>'  affiliate 
transailion.  Requiring  the  posting  of 
receipt  points  could  be  voluminous  and 
is  unnecessary  unless  the  use  of  certain 
receipt  points  is  a  condition  of  the 
discount,  in  which  case  the  information 
would  need  to  be  posted. 

4.  Posting  of  Discounts  on  Firm 
Transportation 

Indicated  Companies  request 
clarification  that  the  posting 
requirement  applies  to  firm,  as  well  as 
interruptible  discounts.  The  regulation 
refers  to  transportation  discounts,  whii:h 
includes  both  firm  and  intemiptibie 
discounts. 

VI.  Capacity  Allocation  Log 

In  Order  No.  566.  the  Commission 
eliminated  a  number  of  requireroentji  for 
pipelines  to  post  information  about 
requests  for  transportation  service.  The 
Commission  replaoed  these 
requirements  with  a  more  limited 
requirement  that  was  better  tailored  to 
the  methods  uaed  by  pipelines  to 
allocate  capacity  under  Order  No.  636 
during  periods  when  demand  exceeds 
supply.  Those  pipelines  relying  on 
contract  data  or  other  data  for  allocatii^ 
capacity  must  maintain  a  log  shoiiing 
for  each  shipper,  the  apptic^ile  contract 
dates  or  other  data  used  to  allocate 
capacity.  The  log  for  pipeline  affiliates 
must  be  posted  on  the  pipeUnes'  EBBs. 
while  the  log  for  both  affiliates  and  non- 
affiliates  must  be  maintained  by  the 
pipelines  and  provided  to  the 
Commission  upon  request. 

MGS/Natural  contend  that  die 
capacity  allocation  log  should  be 
removed  becau<«  the  industry  has  no 


J 
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need  for  or  interest  in  the  data.  ANR/ 
CIG  maintain  that  if  the  primary  basis 
for  capacity  allocation  is  rate  paid,  the 
capacity  allocation  log  is  not  needed. 
They  maintain  undue  discrimination 
cannot  taJce  place  when  contract  data  is 
only  the  secondary  basis  for  allocation 
and  that  the  burden  of  maintaining  the 
log,  therAfore,  is  not  warranted. 
ColumbiayColumbia  Gulf  request  a 
waiver  of  the  allocation  log  requirement, 
contending  that  on  their  system,  the 
only  information  other  than  the  rate 
used  to  allocate  capacity  is  the  date 
nominations  for  interruptible 
transportation  are  received. 

The  Commission  finds  that  the 
capacity  allocation  log  is  necessary. 
When  demand  for  interruptible  service 
exceeds  available  supply.  Commission 
policy  and  pipeline  tariffs  require  that 
the  interruptible  capacity  first  be 
allocated  on  the  basis  of  the  rate  bid. 
However,  if  the  rate  bid  is  not  sufficient, 
some  pipelines  assign  priority  based  on 
contract  data,  such  as  contract  execution 
date,  the  date  service  is  requested,  or  the 
date  gas  is  first  shipped  under  a 
contract.  Even  though  contract  data  are 
the  secondary  basis  for  allocating 
capacity,  such  information  can  be  very 
important  during  a  constraint  situation 
when  many  shippers  are  willing  to  bid 
the  highest  rate  necessary  to  retain 
capacity.  The  capacity  allocation  log  " 
provides  a  reasonable  means  for  non- 
affiliated shippers  and  the  Commission 
to  ensure  that  pipelines  do  not  unfairly 
favor  their  affiliates  during  periods 
when  capacity  is  at  a  premium.  The 
allocation  log  provides  this  important 
information  with  only  minimal  burdens 
on  the  pipelines.  It  consists  of  only  five 
data  elements  and  will  not  have  to  be 
updated  frequently,  because  the  contract 
data  used  for  allocating  capacity 
generally  remain  the  same. 

Implicit  in  Columbia/Columbia  Gulfs 
waiver  request  is  an  assumption  that  the 
rule  requires  posting  of  the  dates  on 
which  nominations  are  received.  The 
rule  generally  was  designed  to  reduce 
the  burden  on  pipelines  and,  therefore, 
the  Commission  did  not  intend  for 
pipelines  to  have  to  maintain  and  post 
data  that  varies  every  day,  such  as 
nomination  dates  and  times.  The 
capacity  log  is  designed  to  capture 
information  that  remains  stable  over 
time,  such  as  the  date  a  contract  is 
executed  or  the  service  request  date,  or 
other  similar  data  relating  to  service 
imder  a  contract. 

This  rehearing  order  is  not  the 
appropriate  forum  for  acting  on 
Columbia/Columbia  Gulfs  waiver 
request.  Columbia/Columbia  Gulf 
should  file  a  separate  waiver  request 
setting  forth  the  burden  imposed  by  the 


I 


rule  and  suggesting  means  for  reducing 
thelcompliance  burden. 

Vlt  Requirement  To  Maintain  Affiliate 
an(  Non-Affiliate  Discount  Information 

Ii  I  Order  No.  566,  the  Commission 
ami  tnded  §  250.16  to  require  pipelines 
to  I  laintain  certain  information  about 
bot  1  affiliate  and  non-affiliate 
dis(  :ounts.26  The  regulations  required 
pip  jlines  to  provide  this  information  to 
the  Commission  upon  request  and  also 
pro  prided  that  it  would  be  made 
ava  lable  through  the  Commission's 
dis<  lovery  procedures."  Indicated 
Coi  ipanies  contend  that  the  information 
alsi  I  should  be  made  available  to  the 
pul  lie  upon  request.  The  Commission 
der  ies  the  request  for  rehearing. 

P  rior  to  Order  No.  566,  the 
Coi  imission  required  pipelines  to  post 
affi  iate  discount  information  on  their 
EBl  Is  and  to  maintain  the  same 
inf(  irmation  for  non-affiliate 
trai  sactions.  The  non-affiliate 
inf(  irmation  was  available  only  to  the 
Coi  imission  and  to  others  pursuant  to 
the  Commission's  discovery  provisions. 
Th(  non-affiliate  information  was  not 
ma  le  generally  available  to  the  public 
bee  juse  it  might  be  competitively 
sen  iitive  and  non-affiliate  information 
wai  not  needed  to  detect  discrimination 
in  fevor  of  affiliates.-* 

L I  Order  No.  566,  the  Commission 
elii  linated  the  previous  requirement, 
uni  er  §  250.16,  to  post  affiHate  discount 
inf(  irmation  because  the  relevant 
dis  :ount  information  was  posted  under 
Sta  idard  H.  The  Commission  concluded 
tha  the  discount  information  posted 
un(  er  Standard  H  is  sufficient  for  non- 
affi  iated  shippers  to  monitor  affiliate 
discounts  to  determine  whether 
dis  :rimination  has  occurred  and  thus 
fou  ad  that  a  duplicative  posting 
req  iirement  under  §  250.16  was  not 
netded. 

1  he  Commission,  however,  ~  . 

ma  ntained  the  requirement  that 
dis  :losure  of  the  affiliated  and  non- 
affi  iated  data  would  be  limited  to  the 
Coi  imission  and  to  parties 
del  lonstrating  a  need  for  such 
inf  trmation  in  discovery.  Indicated 
Coi  npanies  has  not  provided  any 
jus  ification  for  now  requiring  general 


'•ahis  Information  includes  the  nam«  of  the 
thi(jper  being  provided  the  discount,  the  afniiate 
relationship  between  the  pipeline  and  the  shipper, 
the  iffiliste's  role  in  the  tranapoitation  transaction 
(i.e.;  shipper,  marketer,  supplier,  aaller),  the 
durition  of  the  discount,  the  maximum  rate  or  fee. 
the  fate  or  he  actually  charged  during  the  billing 
periM.  and  the  quantity  of  gas  scheduled  at  the 
disoiunted  rate  during  the  billing  period  for  each 
delUrery  point 

"tie  CFR  Part  385.  Subpart  D. 

>^Ord«r  No.  497.  FERC  Stats,  k  Regs.  (Regulations 
Pre(  mbles  1986-1990)  at  31,148. 


public  disclosure  of  the  detailed  non- 
affiliate  information.  Moreover, 
Indicated  Companies  already  has  access 
to  less  detailed  information  about  both 
ai^liate  and  non-affiliate  discounts 
through  the  Part  284  requirement  that 
pipelines  file  discount  reports  with  the 
Commission  showing  the  name  of  the 
shipper  receiving  a  discoimt,  the 
maximum  rate  or  fee,  the  rate  or  fee 
charged,  and  any  afiiliation  between  the 
pipeline  and  the  shipper.^' 

Vni.  Tari£f  Waivers  and  Complaints 

In  Order  No.  566,  the  Commission 
eliminated  the  requirements  that 
pipelines  post  tariff  waivers  and 
complaints  related  to  affiliate 
transactions  on  the  pipelines'  EBBs.  The 
Commission  concluded  that  if  shippers 
had  questions  about  tariff  waivers,  they 
could  obtain  such  information  under 
Standard  K,  which  requires  pipeUnes  to 
maintain  and  make  available  for 
copying  a  log  of  tariff  waivers.  The 
Commission  found  that  complaints  are 
matters  between  the  complainant  and 
the  pipeline  and  that  the  complainant, 
if  it  is  dissatisfied  with  the  pipeline's 
response,  can  bring  the  matter  to  the 
Commission's  attention  either  through 
the  Commission's  Enforcement  Task 
Force  hotline  or  the  Commission's 
formal  complaint  procedure. 

Indicated  Companies  and  Hadson 
contend  that  posting  of  tariff  waivers 
should  be  continued.  They  argue  that 
tariff  waivers  can  provide  competitive 
benefits  to  affiliates  as  significant  as 
discounts  and  that  viewing  such 
waivers  at  the  pipefines'  offices  is 
unduly  burdensome.  Hadson  contends 
that  requiring  shippers  to  travel  to 
pipeline  offices  to  view  waivers  is  an 
anachronism  in  an  age  when  computer 
technology  can  provide  such  data 
instantaneously.  Hadson  contends  that 
complaints  should  continue  to  be 
posted  because  they  may  help  shippers 
detect  patterns  of  abuse. 

The  Commission  will  not  reinstate  the 
requirements  to  post  tariff  waivers  and 
complaints  on  EBBs.  Complaints  are 
individual  concerns  between  the 
pipeline  and  their  customers  and 
complaints  that  are  resolved  amicably 
would  not  generally  provide  indications 
of  abuse.  Complaints  which  are  not 
resolved  can  be  referred  to  the 
Commission,  and  the  Commission  will 
be  able  to  discern  anypattems  of  abuse. 

With  respect  to  tann  waivers,  the 
potential  benefits  bom  EBB  postings 
may  be  outweighed  by  the  programming 
and  other  computer  and  administrative 
costs  of  placing  such  waivers  on 
pipeline  EBBs.  The  Commission, 


»18CFR284.7(dM5Klvl. 
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however,  agrees  that  shippers  should 
have  reasonable  access  to  such  waiver 
information  without  having  to  travel  to 
pipeline  offices  to  copy  the  waivers.  The 
Commission,  therefore,  will  amend 
Standard  K  to  require  pipelines  to 
provide  a  copy  of  the  log  of  tariff 
waivers  to  anyone  requesting  it  within 
24  hoius  of  the  request.  The  pipelines 
can  then' choose  the  most  expedient 
method  of  complying,  whether  that  may 
be  posting  the  tariff  waivers  on  their 
EBBs  or  providing  them  using  facsimile 
machines. 

IX.  Coordination  of  the  Affiliate 
Requirements  With  Part  284 
Requirements 

Pipelines  have  requested  that  the 
Commission  coordinate  its  affiliate 
regulations  with  some  of  its  Part  284 
regulations  to  eliminate  duplicative 
requirements  and  make  these 
requirements  consistent.  ANR/CIG 
contends  that  the  Commission  should 
eliminate  the  requirement  to  include  in 
the  initial  reports  required  by 
§  284.106(a)(3)  the  points  between 
which  natural  gas  is  to  be  transported 
and  the  state  of  the  source  of  gas, 
because  the  Commission,  in  Order  No. 
566,  removed  similar  maintenance 
requirements  relating  to  source  and 
destination  of  gas.  Columbia/Columbia 
Gulf  and  Tenneco  contend  that  the 
requirements  for  pipeUnes  to  file 
discount  information  under 
§  284.7(d)(5)(iv)  is  unnecessary  since 
pipelines  must  maintain  even  more 
extensive  discount  information  under 
§  25G.16(d).  Tenneco  further  argues  that 
the  semi-aiuual  storage  reports  required 
by  §§  284.106(g)  and  284.126(g)  require 
information  also  required  by  the  affiliate 
regulations  and  only  one  requirement 
should  be  retained. 

The  Commission  will  not  make 
piecemeal  changes  in  its  Part  284 
requirements  in  this  proceeding.  For 
example,  the  Part  284  discount 
reporting  requirements  are  not  identical 
with  the  requirements  of  §  250.16(d):  the 
Part  284  reports  are  publicly  available 
while  the  more  extensive  §  250.16 
information  is  not.  Similarly,  in  the  EBB 
proceedings  in  Docket  No.  RM93-4- 
000,  the  Commission  has  been 
considering  industry  proposals  to 
replace  the  initial  reports  with  an 
electronic  Index  of  Purchasers.'"  The 
Commission  already  is  examining  its 
regulations  in  light  of  the  changes 
caused  by  Order  No.  636  and  revisions 
to  these  requirements  will  be  made  at 
the  appropriate  time  when  all  the 


regulations  can  be  considered  as  a 
whole. 

X.  Applicability  of  the  Regulations 

The  Commission  is  revising  the 
definition  of  marketing  in  §  161.2(c)  as 
a  result  of  the  Commission's  recent 
order  2'  eliminating  all  of  its  producer 
regulations  at  Part  270  due  to  the 
passage  of  the  Natural  Gas  Wellhead 
Decontrol  Act  (Decontrol  Act).^^  Section 
161.2(c)  currently  defines  marketing,  in 
relevant  part,  as  "a  first  sale  of  natujral 
gas  as  that  term  is  defined  in  §  270.203 
of  this  chapter,  or  a  sale  of  natural  gas 
in  interstate  commerce  for 
resale*  *  *."  Since  §270.203  has  been 
removed,  the  Commission  is  revising 
the  definition  so  as  to  maintain  the  same 
coverage  as  the  previous  definition. 

Section  270.203(c)  used  the 
Commission's  authority  under  the 
Natural  Gas  Policy  Act  (NGPA)  to  define 
any  sale  by  an  affiliate  of  an  interstate 
pipeline  as  that  affiliate's  first  sale  of 
natural  gas.''  Under  the  NC3>A,  first 
sales  include  sales  to  interstate  and 
intrastate  pipelines,  sales  to  local 
distribution  companies,  sales  to  any 
jjerson  for  use  by  that  person,  as  well  as 
any  sale  preceding  the  enumerated 
sales.'*  If  first  sale  status  for  marketing 
affiliates  were  removed  (without  the 
revision  made  here)  a  substantive 
change  in  coverage  would  occur, 
because  the  definition  would  not  apply 
to  certain  direct  sales  by  pipeline 
marketing  affiliates  that  were  previously 
covered  by  the  definition  of  marketing. 
Accordingly,  the  definition  of  marketing 
will  be  revised  to  ensure  that  no 
substantive  change  ocaus.  The  revised 
regulation  will  read  as  follows: 

Marketing  or  brokering  as  used  in  this  part 
and  §  250.16  of  this  chapter  means  a  sale  of 
natural  gas  to  any  person  or  entity  by  a  seller 
that  is  not  an  interstate  pip>eline,  except 
when: 

.  (1)  the  seller  is  selling  gas  solely  from  its 
own  production; 

(2)  the  seller  is  selling  gas  solely  from  its 
own  gathering  or  processing  fecilities;  or 

(3)  the  seller  is  an  intrastate  natural  gas 
pipeline  or  a  local  distribution  company 
making  an  on-system  sale. 


"Order  No.  563-A.  in  FERC  Stats.  &  Regs. 
Preambles,  at  31.047-49. 


"  Removal  of  Outdated  Regulations  Pertaining  To 
The  Sales  of  Natural  Gas  Production.  59  FR  40240 
(Aug.  8, 1994),  m  FERC  Stats,  ft  Regs.  Preambles 
1 30.909  Ouly  28.  1994). 

'2  Pub.  L.  No.  101-60: 103  Stat.  157. 

"Under  the  NGPA.  sales  by  pipeline  marketing 
affiliates  generally  would  not  bis  Tirst  sales.  The 
Commission  used  its  authority  to  define  pipeline 
affiliates  as  making  first  sales  to  prevent  possible 
circumvention  by  pipeline  affiliates  of  the 
maximum  lawful  price  provisions  of  ttje  NGPA.  15 
U.S.C.  3301(21  )(A)(v). 

"15  U.S.C.  3301(21)(A)(i)-(iv).  Thus,  the  prior 
definition  of  marketing  in  $  161.2  applied  both  to 
sales  for  resale  and  direct  sales  made  by  pipeline 
marketing  affiliates. 


This  definition  effects  no  change  in 
substantive  coverage  under  the 
regulations.  The  regulations  continue  to 
apply  only  to  pipeline  affiliates  that  are 
engaging  in  gas  sales  activities  that 
would  compete  with  independent 
marketers,  "rhe  definition  does  not 
apply  to  producers,  gatherers,  and 
processors,  acting  in  their  traditional 
roles  of  selUng  gas  from  their  own 
production,  gathering,  or  processing 
faciUties,  or  to  intrastate  pipelines  and 
local  distribution  companies  acting  in 
their  traditional  roles  of  making  on- 
system  sales  of  gas."  These  entities  will 
be  included  as  marketers  only  to  the 
extent  that  their  activities  go  beyond 
their  traditional  roles  and  they  make 
sales  for  which  an  independent 
marketer  could  compete.  Because  the 
revision  has  no  substantive  effect  on  the 
rights  of  any  party,  the  Commission 
determines  that  good  cause  exists  under 
the  APA  for  finding  that  notice  and 
public  comment  on  these  revisions  is 
unnecessary  and  contrary  to  the  public 
interest.'* 

Columbia/Columbia  Gulf,  INGAA. 
and  Enron  point  out  that  the 
applicability  sections  of  §  161.1  and 
§  250.16  and  Standards  E  and  H  refer  to 
affiliates  rather  than  marketing  affiliates. 
They  assert  that  the  regulations  have 
only  applied  to  marketing  affiliates  in 
the  past  and  request  the  Commission  to 
revise  these  regulations  to  make  this 
clear.  The  Commission  will  revise  the 
regulations  to  make  clear  that  they 
apply  only  to  marketing  affiliates.     . 

XI.  Effective  Date 

The  amendments  to  the  Commission's 
regulations  adopted  in  this  order  will 
become  effective  November  21, 1994. 

List  of  Subjects 

18  CFR  Part  161 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  250 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  the  Commission.  Commissioner 
Hoecker  concurred  in  part  and  dissented  in 
part  with  a  separate  statement  attached. 

Lois  D.  Cashell, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  161  and  250, 
Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 


"Order  No.  497-A.  54  FR  52781  (Dec.  22, 1989), 
FERC  Stats,  ft  Regs.  (Regulations  Preambles  1986- 
1990]  1 30.868.  at  31.592  (1989). 

>*5  U.S.C  5S3(b).  See  National  Helium 
Corporation  v.  Federal  Energy  Administration.  569 
F.2d  1137. 1145-46  (Emer.  Ct.  App.  1978). 
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PART  161— STANDARDS  OF 
CONDUCT  FOR  mfTBtSTATE 
PIPELMES  WITH  MARKETMG 
AFFIUATES 

1.  The  authority  citation  for  Part  161 
continues  to  read  as  follows: 

Authority:  15  U.S.C  717-717w,  3301- 
3432;  42  U.S.C  7101-735Z 

2.  Section  161.1  is  revised  to  read  as 
follows: 

§161.1    AppBcabiNy. 

This  part  applies  to  any  interstate 
natural  gas  pipeline  that  transports  gas 
for  others  pursuant  to  subpart  A  of  part 
157,  and  subparts  B  or  G  of  part  284  and 
is  affiliated  in  any  way  %vith  a  natural 
gas  marketing  or  brokering  entity  and 
conducts  transportation  transactions 
with  its  marketing  or  brokering  affiliate. 
The  requirements  of  this  part  also  apply 
to  pipeline  sales  operating  units  to  the 
extent  provided  in  §  284.286  of  this 
chapter. 

3.  In  §  161.2.  paragraph  (c)  is  revised 
to  read  as  follows: 

1161.2    OefinNions. 

«        •        •        •        • 

(c)  Marketing  or  brokering  as  used  in 
this  part  and  §  250.16  of  this  chapter 
means  a  sab  of  natural  gas  to  any 
person  or  entity  by  a  seller  that  is  not 
an  interstate  pipeline,  except  when: 

(1)  The  ssUar  is  selling  gas  solely  from 
its  own  production: 

(2)  The  seller  is  selling  gas  solely  from 
its  own  gathering  or  processing 
facilities;  or 

(3)  The  seller  is  an  intrastate  natural 
gas  pipeline  or  a  local  distribution 
company  making  an  on-system  sale. 


4.  In  §  161.3,  paragraphs  (e),  (h),  and 
(k  I  are  revised  to  read  as  follows: 


61.3    Standwdsof 


(e]  It  may  not  disclose  to  its  marketing 
ai  filiate  any  information  the  pipeline 
K  :»vi9S  from  a  nonaffiliated  shippw  or 
p(  itential  ncMiaffiliated  shipper. 

*        »        •        •        » 

(h)(1)  If  a  pipeline  oEEers  a 
ti  insportation  discount  to  an  affiliated 
n  irketer,  or  oK«n  a  transportation 
d  scoiuit  for  a  transacticm  in  which  an 
al  iliated  mariceter  is  involved,  the 
pDeline  must  make  a  comparable 
d:  scount  contempcwaneously  available 
to  all  similarly  situated  non-affiliated 
si  ippers. 

(2)  Within  24  hours  of  the  time  at 
w  lich  gas  first  flows  under  a 
tr  nsportation  transaction  in  which  an 
ai  iliated  marketer  receives  a  discounted 
rs  e  or  a  transpcvtaUon  transaction  at  a 
d  scounted  rate  in  which  an  affiliated 
m  irketer  is  involved,  the  pipeline  must 
pi  ist  a  notice  on  its  Electnuuc  Bulletin 
Bi  lard,  operated  pursuant  to 
§  :84.8(b)(4)  of  this  chapter,  providing 
tl  e  name  of  the  affiliate  involved  in  the 
discounted  transportation  transaction, 
thb  rate  charged,  the  maximum  rate,  the 
til  ae  period  for  which  the  discount 
aj  plies,  the  quantity  of  gas  scheduled  to 
bi  moved,  the  delivery  points  under  the 
tr  insaction,  any  conditicms  or 
re  )uirements  applicable  to  the  discount, 
ai  d  the  procedures  by  which  a  non- 
ai  iliated  shipper  can  req;ue8t  a 
c(  mparable  offer.  The  posting  must 
rernain  on  the  EBB  for  30  days  from  the 
date  of  posting.  The  posting  must 
conform  with  the  requiraments  of 
§  k84.8(b)(4)  of  this  diaptar  and  the 
pf)eline's  tariff  lequiremsnto  relating  to 


Electronic  Bulletin  Boards.  Access  to 

the  infbnnation  must  be  proririded  using 

the  same  protocols  and  procedures  used 

for  the  pipeline's  Electronic  Bulletin 

Board. 

•        •        •        •        * 

(k)  A  pipeKne  must  maintain  a 
written  log  of  waivers  that  the  pipeline 
grants  with  respect  to  tariff  provisions 
that  provide  for  such  discretionary 
waivers  and  provide  the  log  to  any 
person  requesting  it  within  24  hours  of 
the  request. 

PART  2SO-FORMS 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C  71 7-71 7w,  3301- 

3432;  42  U.S.C  7101-7352. 

2.  In  §  250.16,  paragraph  (a)  is  revised 
to  read  as  follows: 


AppendhJ  a.— Parties  Rung  Rehearing  Requests 

[Docket  No.  RM94-6-001] 


§250.16   Format  of  eemplenceplM  for 
tran^oriatlon  sarwlcea  and  afMaie 
transactions. 

(a)  Who  must  comply.  An  interstate 
natural  gas  pipeline  that  transports 
natural  gas  for  others  pursuant  to 
Subparts  B  or  G  of  Part  284  of  this 
chapter  and  is  affiliated,  as  that  term  is 
defined  in  §  161.2  of  this  diapter,  in  any 
way  with  a  natural  gas  marketing  or 
brokering  entity  and  conducts 
transportation  transactions  with  its 
marketing  or  brokering  affiliate  must 
comply  with  the  requirements  of  this 
section.  The  requirements  of  this  section 
also  apply  to  pipeline  sales  operating 
imits  to  the  extent  provided  in  §  284.288 
of  this  chapter. 
•        •        •        *        • 

Note.— The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 


Cor  imenter 


ANR  Pipelme  Company  and  CoioraOo  Interstate  G«  s  Corrpany  „ „ 

Columtjia  Gas  Transmissioo  Cocporalton  and  Coluffit)ia  GuW  Transmissnn  Company _ 

Norttiem  Natura>  Gas  Company,  Transwestem  Piaeline  Company.  Ftorida  Gas  Trawmissioo  Company, 
Black  Martn  Pipeline  Company,  and  Enron  Gas  Services,  Inc. 

Hadson  Gas  Systema,  Inc _ 

IndKaiBdCompotMes*^ 

Interstate  Natural  Gas  Association  of  Amerwa 
K  N  Energy,  Inc 


MidCon  Gas  Services,  Conxxatxm  and.  Natural  Ga  \  Pipeline  Company  of  America  .. 

National  RegiMy  of  Capacity  Rights „ 

NorAm  Gas  Transmission  ComfMny  and  Mississip0  River  Transmisatan  Corporaion 
Algonquin  Gas  Transnusaion  Company,  Pantiandie  Eastern  Pipe  Une  Company.  Texas  Eastern  Trans- 
mission Corporation,  and  Tnjnkfme  Gas  Compar ' 

lermeco  Gas _ „ 

Transcontinental  Gas  Pipe  Line  Corporation 


ANR/CIG. 

Columbie/Columbia  Gulf . 
Enron. 


Indicatsd  Companies. 

INGAA. 

KN  Energy. 

MGS/NMuraL 

NaNontf  Registry. 

NGT/MRT. 

Pantiandie  Pipelines. 

Tenneco. 
T6PL 


.  ^S!Sh^\  ^f"*?  '^^ft?*?i^**Te^'  Aijadarko  Petroleum  Corporation.  GPM  Gas  Corporation,  Marattion  Oit  Connany.  Meriden  Oi. 
J^'  yp***  Natual Gas.  Vnc^umunkGrn  Oearingljouse.  Pennzoil  Enkxidton and PwxJuclioo Company.  Pennzoil  Petroleum  Conpany.  PenraoS 
GMMgwtjwgmpeny,  Phriips  Petoleom  Con^oany,  Shell  Gas  Tradbig  Company,  Union  Pacific  Fuels.  Inc.,  Vastar  Resource^  Inc ,  and 
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Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and 
Affiliate  Transactions 

(Docket  No.  RM94-&-0011 

Issued  October  14, 1994. 
Hoecker,  Commissioner,  concurring  in  part 
and  dissenting  in  part: 

I  concur  with  the  additional  modifications 
and  clarifications  to  the  Commission's  rules 
that  are  made  in  this  order.  However,  for  the 
reasons  stated  in  my  prior  dissent  in  this 
proceeding.  I  believe  retention  of  the 
reporting  and  records  maintenance 
requirements  for  affiliated  natural  gas 
marketers  is  excessive  and  unnecessary, 
especially  given  the  detailed  standards  of 
conduct  to  which  they  are  subject.' 

In  particular,  I  previously  expressed  the 
concern  I  now  see  reflected  in  a  number  of 
the  rehearing  requests  that  elimination  of  a 
date  to  "sunset"  these  requirements  ensures 
that  tiiey  will  continue  in  effect  by  sheer 
regulatory  inertia.  The  original  sunset  date 
was  a  codification  of  a  prior  Commission's 
skepticism  about  the  need  for  extensive 
regulation  in  this  area.  Elimination  of  that 
provision  evinces  a  degree  of  comfort  about 
the  need  to  police  affiliated  gas  marketers 
that  I  do  not  share.^ 

I,  therefore,  continue  to  dissent  in  part. 

James  J.  Hoecker. 

Commissioner. 

IFR  Doc.  94-25994  Filed  10-19-94:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

Exempt  Chemical  Preparations 

AGENCY:  Drug  Enforcement 
Administration,  Department  of  Justice. 
ACTION:  Final  rule. 

summary:  The  interim  rule  (59  PR 
15052,  March  31,  1994)  which 
identified  certain  products  containing 
controlled  substances  as  being  exempt 
chemical  preparations  under  the 


'  m  FERC  Stats,  and  Regs.  1 30,997  (1994)  at  pp. 
31.082-S3. 

*The  range  of  regulatory  burdens  retained  in  this 
docket  appears  doubly  peculiar  when  compared  to 
the  less  onerous  reporting  requirements  the 
Commission  has  employed  for  the  power  marketing 
affiliates  despite  the  absence  of  the  kind  of 
organizational  separation  or  mandatory 
information-sharing  requirements  that  we  impose 
on  gas  pipeline  marketing  affiliates.  See.  e.g.,  Enron 
Power  Marketing.  Inc..  65  FERC  161,305  (1993), 
order  on  clarification  and  reh'g,  66  FERC  1 61 .244 
(1994).  Heartland  Energy  Services,  Inc,  et  al..  68 
FERC1 61.223  (1994)  and  Intercoast  Power 
Marketing  Company,  68  FERC  1 61.248  (1994).  In 
addition,  whereas  power  marketers  are  still  in  an 
early  stage  in  their  development  where  the  potential 
for  affiliate  abuse  is  not  generally  understood,  there 
have  been  few  demonstrable  problems  with 
affiliated  gas  marketers  over  a  significant  period  of 
lime. 


Controlled  Substances  Act  (CSA)  (21 
U.S.C.  801  et  seq.)  is  adopted  without 
change. 

EFFECTIVE  DATE:  October  20. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McQain,  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  The 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  published  as  an 
interim  rule,  a  list  of  products 
containing  controlled  substances  which 
he  finds  to  qualify  as  exempt  chemical 
preparations  (59  FR  15052,  March  31. 
1994).  A  30  day  comment  period  was 
provided.  No  comments  were  received, 
therefore,  the  interim  rule  is  adopted 
without  change. 

The  listing  of  products  as  exempt 
chemical  preparations  in  21  CFR 
1308.24  relieves  persons  who  handle 
them  from  the  registration, 
recordkeeping,  security,  and  other 
requirements  imposed  by  the  CSA.  The 
Deputy  Assistant  Administrator.  Office 
of  Diversion  Control,  certifies  that  these 
matters  will  have  no  significant  impact 
upon  small  businesses  to  compete  and 
he  therefore  determines  that  no 
regulatory  flexibility  analysis  is 
required. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  require  the 
preparation  of  Federahsm  Assessment. 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  listings  of 
exempt  chemical  preparations  are 
exempt  from  centralized  review  under 
Executive  Order  12866. 

List  of  Subjects  in  21  CFR  Fart  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  202(d)  of 
tiie  Act  (21  U.S.C.  811(g)(3)(B)  and 
delegated  to  the  Administrator  of  the 
Drug  Enforcement  Administration  by 
regulations  of  the  Department  of  Justice 
(28  CFR  0.100),  and  redelegated  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration,  the  Deputy  Assistant 
Administrator  hereby  adopts  as  a  final 
rule,  without  change,  the  interim  rule 
amending  21  CFR  1308.24  which  was 
published  at  59  FR  15052  on  March  31, 
1994. 


Dated:  September  16. 1994. 
Gene  R.  Haisllp, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  94-25946  Filed  10-19-94;  8:45  am] 

BILUNG  CODE  4410-OS-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  203  and  291 

[Docket  No.  R-94-1670;  FR-3253-C-031 

RIN  2502-AF75 

Single  Family  Property  Disposition 
Program:  Technical  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule:  technical  correction. 


SUMMARY:  On  September  22.1  994  (59 
FR  48702),  the  Department  published  a 
rule  that  made  final  amendments  to 
regulations  in  24  CFR  parts  203  and  291. 
The  regulations  govern  the  disposition 
of  HUD-acquired  single  family 
properties  (part  291)  and  the 
circumstances  under  which  HUD  will 
accept  such  properties  when  they  are 
occupied  (part  203).  The  purpose  of  this 
document  is  to  correct  an  omission  in 
the  Department's  amendment  to 
§291.110. 

EFFECTIVE  DATE:  The  final  rule, 
including  this  correction,  is  effective 
October  24, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
M.  Sudduth,  Director,  Single  Family 
Property  Disposition,  room  9172, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
Washington,  DC  20410-0500;  telephone 
(202)  708-0740;  TDD  for  hearing-  and 
speech-impaired  (202)  708-4594.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATKM: 
On  September  22, 1994  (59  FR  48702), 
the  Department  published  a  rule  that 
made  final  amendments  to  regulations 
in  24  CFR  parts  203  and  291.  The 
regulations  govern  the  disposition  of 
HUD-acquired  single  family  properties 
(part  291)  and  the  circumstances  under 
which  HUD  will  accept  such  properties 
when  they  are  occupied  (part  203).  The 
purpose  of  this  document  is  to  correct 
an  omission  in  the  Department's 
amendment  to  §  291.110. 

According,  FR  Doc.  94-23412,  a  final 
rule  published  in  the  Federal  Register 
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on  September  22, 1994  (59  HI  48702)  is 
corrected  to  read  as  follows: 

1.  On  page  48705,  in  the  sea»d 
column,  at  the  bottom  of  the  page,  the  ^ 
amendatory  instruction  for  item  5,  is 
corrected  to  read  as  follows: 

"5.  Section  291.110  is  amended  by 
revising  paragraph  (a),  and  by  revising 
the  first  sentence  in  paragraph  (b)(1),  to 
read  as  fbllows:" 

2.  Section  291.110  is  corrected  by 
revising  the  first  sentence  in  paragraph 
(b)(1).  to  reed  as  follows: 

§291.110   Other  sales  proceduree. 

(b)  Direct  sales  to  displaced  persons. 
(1)  At  the  discretion  of  the  Field  Office, 
properties  eligible  for  insured  financing 
are  offered  for  direct  sale,  at  a  discount 
of  10  percent  off  the  list  price,  to 
disabled  persons  who  will  occupy  the 
properties.  •  •  • 
*        •        •        *        • 

Dated:  October  14, 1994. 

Nicholas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

|FR  Doc.  94-26017  Filed  10-19-94;  8:45  am] 

eiUJNQ  COM  4210-27-M 


DEPARTMENT  OF  THE  MTERfOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  approving,  with  an 
exception,  a  proposed  amendment  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMOIA).  The  amendment  is  a 
continuation  of  program  amendment 
#93-2  and  consists  of  revisions  to 
Indiana's  Surface  Coal  Mining  and 
Reclamation  Rules  concerning  show 
cause  orders  and  adjudicative 
proceedings  for  the  suspension  and 
revocation  of  permits.  The  amendment 
is  intended  to  revise  the  Indiana 
program  to  be  consistent  with  SMCRA 
and  the  corresponding  Federal 
regulations. 

EFFECTIVE  DATE:  October  20. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Koger  W.  Calhoun,  Director. 
Indianapolis  Field  Office,  Office  of 
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Sur  ace  Mining  Reclamatioa  and 
Enf(  ircem«it.  Minton-Capriicrt  Federal 
Bui  ding,  575  North  Pennsylvania 
Strc  9t,  Room  301,  Indianapolie,  IN 
462  )4,  Telephone  (317)  226-6166. 

SUpkEMBfTARV  MFORMATION: 

I.  Batl(ground  on  the  hidiani  Program. 

II.  S  ibmissioR  of  the  Amendment. 

III.  I  irector's  Findings. 

IV.  2  ununary  and  Dispositi(»  of  Comments. 

V.  D  rector's  Decision. 

VI.  I  tocedurai  DetenninaticHis. 

I.  R  ickground  on  the  Indiana  Program 

0  1  July  29, 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
app  oval  of  the  Secretary  of  the  Interior. 
Infc  rmation  pertinent  to  the  general 
bac  ;ground  on  the  Indiana  program, 
incl  iding  the  Secretary's  findings,  the 
dis{  osition  of  comments,  and  a  detailed 
exp  anation  of  the  conditions  of 
app  oval  of  the  Indiana  program  can  be 
foul  d  in  the  July  26, 1982  Federal 
Res  ster  (47  FR  32107).  Subsequent 
acti  >ns  concerning  the  conditirais  of 
app  oval  and  program  amendments  are 
idei  tified  at  30  CFR  914.10,  914.15,  and 


914 


16. 


n. !  ubmission  of  the  Amendment 

By  letter  dated  June  15,  1994 
(Adlninistrative  Record  No.  IND-1374). 
Ind  ana  submitted  the  final-adopted 
lanj  uage  of  program  amendment  #93-2 
con  ;eming  show  cause  orders  and 
adjudicative  proceedings  for  the 
suspension  or  revocation  of  permits. 
OSI 1  pubUshed  a  final  rule  notice 
app  x>ving,  with  an  exception,  Indiana's 
pro  ram  amendment  #93-2  oil 
NoM  ember  18, 1993  (58  FR  60783).  In 
that  notice,  OSM  found  that  a 
pre^  iously  imposed  required 
am«  ndment,  dted  at  30  CFR  gi4.16(d), 
cou  d  not  be  removed.  Indiana's 
sub  nittal  of  the  final-adopted  language 
of  a  nendment  #93—2  contains  Indiana's 
resi  onse  to  the  required  program 
amendment  at  30  CFR  914.16(d)  and 
other  changes  made  by  Indiana.  Since 
Ind  ana's  final  adoption  of  amendment 
#93  -2  occurred  after  OSM  pubfished  its 
app  roval  of  #93-2,  any  changes  Indiana 
maqe  to  the  language  approved  by  OSM 
on  BJovember  18, 1993,  must  be 
con  udered  by  OSM  to  be  the  subject  of 
a  new  proposed  amendm«it. 

M  announced  receipt  of  the 
osed  amendment  in  the  )u)y  15, 
Federal  Register  (59  FR  36114). 
in  the  same  notice,  opened  the 
ic  comment  period  and  provided 

op{lortunity  for  a  pubUc  hearing  on  the 

ade  )uacy  of  the  proposed  amendment. 

The  comment  period  closed  on  August 

15,h994. 


m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  r^ulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 
Nonsubstantive  word  rhangpy  and 
paragraph  notation  changes  also  appear 
in  the  fLoal  adopted  version  of 
amendment  #93-2.  However,  only  the 
substantive  changes  are  discussed 
below. 

1.310  LAC  0.6-1-5    Petition  for  Review; 

Response 

Indiana  is  making  numerous  changes 
to  this  section.  Subsection  5(c)  is 
reworded  to  provide  that  when  the 
director  of  the  Indiana  Department  of 
Natural  Resources  (ICH4R)  determines 
that  a  permit  issued  pursuant  to  IC  13- 
4.1  and  310  lAC  12  should  be 
suspended  or  revoked,  the  director  of 
the  IDNR  (or  a  delegate  of  the  directs) 
shall  issue  to  the  permittee  an  order  to 
show  cause  why  the  permit  should  not 
be  revoked  or  suspended.  Deleted  from 
this  paragraph  is  reference  to  IC  4-21.5- 
3-8.  This  deletion  does  not  render  the 
provision  less  effective  because  IC  4- 
21.5-3  continues  to  be  cited  at 
subsection  5(g)(1)  for  the  procedures  to 
be  followed  if  an  answer  is  filed  by  the 
permittee  concerning  a  show  cause 
order.  The  Director  finds  that  these 
changes  are  consistent  with  the  Federal 
regulations  at  30  CFR  843.13(a)(1) 
concerning  pattern  of  violations. 

In  subsection  5(c)(2),  the  words 
"alleged  in  the  order  to  show  cause"  are 
added  after  the  word  "violations."  In 
subsection  5(c)(2)(B)  a  reference  to  the 
Indiana  surface  coal  mining  regulations 
at  310  lAC  12  is  added  at  the  end  of  the 
sentence.  The  Director  finds  that  these 
changes  are  consistent  with  30  CFR 
843.13(a). 

In  subsection  5(e),  the  first  sentence  is 
reworded  by  referring  to  "an  order  to 
show  cause."  The  word  "service"  is 
deleted  and  replaced  by  "permittee's 
receipt  of  the  order  to  show  cause."  The 
Director  finds  these  changes  to  be 
consistent  with  30  CFR  843.14 
concerning  service. 

Subsection  5(e)(1)  is  amended  by 
deleting  the  words  "as  described  in" 
following  the  word  "violations." 
Reference  to  310  lAC  12  is  added 
following  the  second  reference  to  IC  13- 
4.1.  The  Director  finds  these  changes 
improve  the  clarity  of  the  provision  and 
are  consistent  with  43  CFR  4.1192(a). 
regarding  answers  to  show  cause  orders. 

The  language  in  5(e)(1)(A)  is  amended 
to  provide  that  the  answer  to  the  stiow 
cause  order  state  the  reasons  for 
contesting  "that  the  facts  alleged  in  t.ie 
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order  to  show  cause  constitute  a  pattern 
of  violations."  In  subsection  5(eKlKC). 
the  words  "to  comply  with  IC  13-4.1, 
310  lAC  12,  or  any  permit  condition 
required  by  IC  13-4.1  or  310  lAC  12" 
are  added  at  the  end  of  the  clause.  The 
Director  finds  that  tiaese  changes  add  to 
the  clarity  of  the  provision  are 
consistent  with  43  CFR  4.1192(a). 

Subsection  5(f)  is  amended  by 
replacing  the  word  "response"  witfi  "an 
answer."  "Hie  word  "pennittee's"  is 
added  before  the  vrord  "receipt"  "Show 
cause  order"  has  been  amended  to  read 
"order  to  show  cause."  The  Director 
finds  that  these  non-substantive  changes 
add  to  the  clarity  of  the  provision  and 
can  be  approved. 

In  subsection  5(g)(1),  "a  response"  is 
replaced  by  "an  answer."  A  new  second 
.sentence  is  added  to  read  "(tjhe 
proceeding  is  commenced  when  the 
permittee  files  an  answer  under 
subsection  (e)."  In  the  third  sentence  the 
phrase  "complaint  and  proposed  order" 
i.s  changed  to  "order  to  show  cause." 
The  Director  finds  that  these  changes 
improve  the  clarity  of  the  provision  and 
are  consistent  with  30  CFR  843.13(b). 

Subsection  5(g)(2)  is  amended  to 
provide  that  the  administrative  law 
judge  (ALJ)  shall  "issue  findings  and  a 
written  recommendation  to  the 
commission  that  the  permit  either"  be 
suspended  or  revoked.  Prior  to  this 
change,  the  language  provided  that  the 
ALf  shall  "order  the  permit  either 
suspended  or  revoked."  The  second 
sentence  is  amended  to  provide  "(ijn 
issuing  findings  and  a  written 
recommendation  to  the  commission" 
the  listed  standards  shall  apply.  The 
Director  finds  that  this  change  is 
consistent  with  Indiana  law  that  the 
Natural  Resources  Commission  (the 
commission)  is  the  ultimate  authority 
for  decisions  to  revoke  permits,  and  the 
provision  is  consistent  with  30  CFR 
B43.13(c)  and  43  CFR  4.1194(a). 

Subsection  S(gK2)(Q  provides  thai  the 
AL)  shall  comply  with  the  requirements 
of  IC  4-21.5-3-27(a)  through  IC  4-21.5- 
3-27(d)  and  IC  4-21.5-3-27(g). 
Subsection  5(g)(2)(C)  also  provides  that 
the  provisions  of  IC  4-21.5-3-27(e)  and 
IC  4-21.5-3-27(0  shall  not  apply  to 
show  cause  proceedings.  The  Indiana 
statutes  at  IC  4-21.5-3-27  concern  the 
preparation  of  findings  for  final  orders. 
IC  4-21.5-3-27  (e)  and  (f)  appropriately 
do  not  apply.  Subsection  27(e) 
authorizes  the  AL)  to  allow  the  parties 
time  after  die  conclusion  of  the  hearing 
for  the  submission  of  proposed  findings. 
The  substance  of  subsection  27(e)  is 
contained  in  proposed  new  sirinection 
310  lAC  0.6-l-«(g)(2KD)  and  is. 
therefore,  unnecessary.  Subsection  27(f) 
provides  for  a  90-day  deadline  for  the 


issuance  of  written  findings  following 
the  hearing.  Subsection  27(f).  therefore, 
is  inconsistent  with  the  60-day  time 
limit  for  the  filing  of  written  findings 
following  a  hearing  provided  for  by  30 
CFR  843.13(c).  The  Director  finds  that 
these  proposed  provisions  are  consistent 
with  30  CFR  643.13(c)  and  30  CFR  Part 

4  concerning  hearings. 

New  subsection  55)(2)(D)  provides 
that  any  time  prior  to  the  conclusion  of 
the  hearing  of  record,  the  ALJ  may  allow 
the  parties  to  submit  briefs  and 
proposed  findings.  The  Director  finds 
that  this  provision  is  consistent  with  the 
Federal  hearing  procedures  at  43  CFR 
Part  4.1126. 

New  subsection  5(gK3)  sets  ten-day 
deadlines  for  the  written 
recommendations  of  the  ALJ  following  a 
hearing  or  following  the  permittee's 
answer  if  no  hearing  is  requested.  The 
Director  finds  this  provision  to  be 
consistent  with  43  CFR  4.1194(c)  and 
that  it  partially  addresses  the  required 
amendment  at  30  CFR  914.16(d). 

New  subsection  5(gK4)  prohibits  the 
filing  of  objections  to  a  director's 
recommendation  under  310  lAC  0.6-1- 
5(f)  by  a  person  who  did  not  comply 
with  310  IAC0.6-l-5(e)  concerning 
contesting  an  order  to  show  cause.  The 
Director  finds  that  in  total,  the  Indiana 
program  contains  the  same  or  similar 
procedural  requirements  as  the  Federal 
regulations,  and  in  particular,  the 
proposed  provision  is  not  inconsistent 
with  the  Federal  regulations  at  30  CFR 
843.13  and  43  CFR  4.1191  and  4.1192. 

Following  subsection  5(g)(4)(B)  is  a 
provision  which  provides  as  follows: 
"lulnder  IC  13-4.1-1  l-6(c).  the 
administrative  law  judge  shall  issue  the 
findings  and  a  non-finaJ  order  within  60 
days  after  conclusion  of  the  hearing." 
This  provision,  which  allows  the  ALJ  60 
days  to  render  a  non-final  order,  would 
leave  no  time  for  the  commission  to 
render  its  final  decision  and  still 
conform  to  the  60-day  time  limit 
provided  by  30  CFR  843.13(c).  The 
proposed  language  is  also  inconsistent 
with  proposed  subsections  5(g)(3)  and 
5(h)  which  are  no  less  efiiective  than  the 
60-day  provision  at  30  CFR  843.13(c). 
Therefore,  the  Director  finds  that  the 
language  quoted  above  in  this  paragraph 
is  less  effective  than  the  Federal 
regulations  and  caimot  be  approved.  In 
addition,  the  Director  is  requiring  that 
Indiana  further  amend  310  1  AC  0.6-1- 

5  by  deleting  the  language  quoted  above. 
Sutisection  5(h)  is  amended  to  set  a 

50-day  deadline  fw  the  final  order  of  the 
commission  following  the  issuance  of 
the  director's  recommended  order  or  the 
ALJ  findings  and  written 
recommendatioBS.  Amendments  also  set 
a  90-day  deadline  for  the  commission's 


final  order  following  receipt  of  die  order 
to  show  cause  by  the  permittee  where 
the  permittee  does  not  comply  wiA  the 
requiremenU  of  310  lAC  a6-l-<S(e).  A 
60-day  deadline  is  set  for  the 
commission's  final  order  following  the 
hearing  or  the  ALfs  receipt  of  Ae 
p)ermittee's  answer  filed  under  310  lAC 
0.6-l-5(e)  if  no  hearing  was  requested 
nor  necessary.  The  Director  finds  this 
provision  to  be  consistent  with  30  CFR 
843.13(c)  and  fully  satUfies  the  required 
program  amendment  at  30  CFR 
914.16(d). 

Subsection  S(i).  which  was  formeriy 
found  at  subsection  5(gKl).  is  amended 
by  replacing  "administrative  law  judge" 
with  "commission"  and  adding  a 
reference  to  310  lAC  12  at  the  end  of  the 
first  sentence.  The  Director  finds  these 
changes  clarify  responsibilities  and 
procedures  under  the  Indiana  program 
and  are  consistent  with  30  CFR  843.13. 

Old  subsection  5(j),  which  limited  the 
number  of  hearings  available  to  one 
before  the  director  and  one  before  the 
commission,  is  deleted.  The  Director 
finds  that  this  deletion,  which  has  no 
Federal  counterpart,  does  not  render 
310  IAC!).6-l-5  inconsistent  with  30 
CFR  843.13  and  43  CFR  4.1190  throu^i 
4.1196,  because  the  procedures  for  a 
hearing  remain  dear  in  the  section. 

With  the  exceptions  noted  above,  the 
Director  finds  that  the  proposed  changes 
to  310  lAC  0.6-1-5  are  consistent  vrith 
and  no  less  effective  than  the  Federal 
regulations  at  30  CFR  843.13  and  43 
CFR  4.1190  through  4.1196.  In  addition, 
the  Director  finds  that  the  required 
program  amendment  codified  at  30  CFR 
914  Ifi(d)  is  satisfied  by  these 
amendments  and  can  be  removed. 

2.  310  lAC  0.6-1-13    Awards  of 
Litigation  Expenses 

Subsection  I3tc)  is  amended  by 
changing  "IC  13-8-5-7"  to  read  "!C  13- 
8-1 5-7."  The  Director  finds  that  this 
correction  of  the  citation  does  not 
render  the  provision  less  effective  than 
43  CFR  4.1294  concerning  the  award  of 
costs  and  expenses. 

3.  310  lAC 0.7-3-5    Delegations 

New  subsection  5(a)  is  added  and 
providPS  that  310  lAC  0.7-3-5  governs 
the  delegati<m  of  authority  by  the 
Natural  Resources  Commission  with 
respect  to  the  Bureau  of  Mine 
Reclamation  and  with  respect  to  the 
Division  of  Reclamation.  Subsection  5(c) 
is  deleted.  This  provision  would  grant 
the  deputy  director  of  the  IDNR 
authority  to  take  action  to  forfeit  a  bond. 
The  Director  finds  that  there  are  no 
Federal  counterparts  to  the  language 
proposed  to  be  added  and  deleted,  and 
that  the  addition  and  deletion  does  not 


render  the  Indiana  program  less 
effective  than  SMCRA  or  the  Federal 
regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  No  comments  were 
received. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  July  15, 1994, 
Federal  Register  (59  PR  36114).  The 
comment  period  closed  on  August  15, 
1994.  No  one  commented  and  no  one 
requested  an  opportunity  to  testify  at 
the  scheduled  public  hearing  so  no 
bearing  was  held. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C  7401  et 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  IND-1221).  EPA  did  not 
provide  any  comments. 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Director  is  approving,  except  as  noted 
herein,  Indiana's  program  amendment 
concerning  show  cause  orders  and 
adjudicative  proceedings  as  submitted 
by  Indiana  on  June  15, 1994.  As 
discussed  in  Finding  1,  the  Director  is 
not  approving  the  following  language 
which  appears  immediately  after  310 
lAC  0.6-l-5(g)(4)(B):  "Under  IC  13-4.1- 
ll-6(c),  the  administrative  law  judge 
shall  issue  the  Hndings  and  a  non-Hnal 
order  within  sixty  (60)  days  after 
conclusion  of  the  hearing."  In  addition, 
the  Director  is  requiring  that  Indiana 
further  amend  the  Indiana  program  by 
deleting  the  language  quoted  above. 
Also  based  on  Finding  1  above,  the 
Director  is  removing  the  required 
program  amendment  codified  at  30  CFR 
914.16(d). 

The  Federal  regulations  at  30  CFR 
part  914  codifying  decisions  concerning 
the  Indiana  program  are  iieing  amended 
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o  implement  this  decision.  This  final 
ule  is  being  made  efiective  immediately 

0  expedite  the  State  program 
unendment  process  and  to  encourage 
states  to  bring  their  programs  into 
:onfonnity  with  the  Federal  standards 
yithout  undue  delay.  Consistency  of 
>tate  and  Federal  standards  is  required 
)y  SMCRA. 

iffect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 

1  State  may  not  exercise  jurisdiction  • 
inder  SMCRA  unless  the  State  program 
s  approved  by  the  Secretary.  Similarly, 
)0  CFR  732.17(a)  requires  that  any 
ilteration  of  an  approved  State  program 
ye  submitted  to  OSM  for  review  as  a 
)rogram  amendment.  Thus,  any  changes 

0  the  State  program  are  not  enforceable 
intil  approved  by  OSM.  The  Federal 
■egulations  at  30  CFR  732.17(g)  prohibit 
my  unilateral  changes  to  approved  State 
}rograms.  In  his  oversight  of  the  Indiana 
jrogram,  the  Director  will  recognize 
)nly  the  statutes,  regulations  and  other 
naterials  approved  by  him,  together 
Arith  any  consistent  implementing 
}olicies,  directives  and  other  materials, 
md  will  require  the  enforcement  by 
ndiana  of  only  such  provisions. 

VI.  Procedural  Determinations 

executive  Order  12866 

This  rule  is  exempted  from  review  by 
he  Office  of  Management  and  Budget 
0MB)  under  Executive  Order  12866 
Regulatory  Planning  and.Review). 

executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
jection  2  of  Executive  Order  12778 
Civil  Justice  Reform]  and  has 
determined  that,  to  the  extent  allowed 
)y  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
Lhat  section.  However,  these  standards 
ire  not  applicable  to  the  actual  language 
3f  State  regulatory  programs  and 
srogram  amendments  since  each  such 
3rogram  is  drafted  and  promulgated  by 

1  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 


702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).     ' 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
•  counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  October  13, 1994. 

Ronald  C.  Recker, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART914-INDIANA 

1.  The  authority  citation  for  Part  914 
coniinues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  914.15,  paragraph  (ccc)  is 
added  to  read  as  follows: 

§  91 4.1 5   Approval  of  regulatory  program 
amendments. 

•        •        *        *        • 

(ccc)  The  following  amendment  to  the 
Indiana  program  concerning  show  cause 
orders  and  adjudicative  proceedings  for 
the  suspension  and  revocation  of 


permits  as  submitted  to  OSM  on  June 
tS.  1994.  is  approved,  except  as  noted 
herein,  effective  October  20. 1994:  310 
lAC  0.6-1-5  concerning  petition  for 
review  response,  except  the  following 
language  which  appears  immediately 
after  310  !AC  0.6-l-5{g)(4){B)  is  not' 
approved: 

"Under  IC  13-4.1-1  l-6(cl,  the 
administrative  law  judge  shall  issue  the 
findings  and  a  non-final  order  within 
sixty  (60)  days  after  conclusion  of  the 
hearing;"  310  LAG  0.6-1-13  concerning 
awards  of  litigation  expenses:  and  310 
I  AC  0.7-3-5  concerning  delegations. 

3.  In  §914.16.  paragraph  (d)  is 
removed  and  reserved  and  paragraph  (ff) 
is  added  to  read  as  follows: 

§9t4.16    nequli»d  piogtain  ammtknents. 

•        •        •        •        » 

(ff)  By  April  15. 1995.  Indiana  shall 
amend  the  Indiana  program  by  deleting 
the  language  quoted  below  which 
immediately  follows  subsection  310  lAC 
0.6-l-5(gK4MB):  "JuJnderlC  13-4.1-11- 
R(c).  the  administrative  law  judge  shall 
issue  the  findings  and  a  nonfinal  order 
within  sixty  (60)  days  after  conclu.sion 
of  the  hearing." 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Reguiations  for 
Preventing  Collisions  at  Sea.  1972; 
Amendment 

AGOtCY:  Department  of  the  Navy.  DOD. 


action:  Final  ruie. 


SUMMABY:  The  Department  of  the  Navy 
is  amending'its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Nav7 
has  deteimined  that  USS  WASP  (LHD  1) 
is  a  vessel  of  the  Na\7  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  amphibious  assault  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTiVE  DATE:  August  9.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  KP.  McMahon.  JAGC.  U.S. 
Navy  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  General  Navy 
Department.  200  Stovall  Street, 
Alexandria.  VA  22332-2400,  Telephone 
number;  (703)  325-9744. 
SUPPLEMEMTART  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Deputnient  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendmeot  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Nav^■.  has  certified  that 
USS  WASP  (LHD  1)  U  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Annex 
I.  section  3(a).  pertaining  to  the  location 
of  the  forvraid  masthead  light  in  the 
forward  quarter  of  the  ship,  and  the 
horizontal  distance  between  the  fbruard 
and  after  masthead  lights:  and  Annex  [. 
section  2(g).  pertaining  to  the 

Table  Two 


positioning  of  the  sidelights  above  the 
hull,  without  interfering  with  its  special 
function  as  an  amphibious  assault  ship. 
The  Judge  Advocate  General  of  the  Navy 
has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions 

List  of  Subiects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water}. 
and  Vessels. 

PART  706— {AMENDED] 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

1  The  authority  citation  for  Part  706 
("ontinues  to  read: 

Authority:  33  tl.S.C  IBOS. 

§706.2   (Araendwl] 

2.  Table  Two  of  706.2  is  amended  by 
revijiing  the  information  on  the 
fol  lowi  ng  vesse  I : 


Vessel 


USS  WASP. .„ 


No. 


LHD1 


Masthead 
lights,  dis- 
tance to 

SttXJOf 

keel  in  me- 
ters; njJe 
21(a) 


9.0 


Forward 
anchor 

light,  dis- 
tance 
t)elow 
flight  dk  in 

meters; 
§2(K). 

annex  l 


forward 

anchor 

light  num- 

t>er  of;  rule 

30(a)(i) 


AFT  an- 
chor light 

distance 

Deiow 
flight  dk  in 

meters; 
nite  21(e) 

nileSO 
(a)(ii) 


AFTan- 
ctior  iKjIit. 
numt)er  of 

30(a)(ii) 


Sidelights. 

distance 

betow 

flight  dk  in 

meters; 

§2(g) 

annex  1 


2.8 


Side 
Lights,  dis- 
tance for- 
ward ol 
tofwart) 
masthead 
hgtit  in  in 
inetoi&, 
§3(b) 
annex  1 


090 


Stdebghts. 

distance 

inboard  d 

strip's  side 

in  meters; 

§3<bi 

annex  1 


§706.2   lAmended] 

3.  Table  Five  of  706.2  is  amended  by  re\ising  the  information  on  the  following  vessel; 
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Table  Five 


Vessel 


No. 


Masthead 
lights  not 

overall 
other  lights 

and  ob- 
structions. 

Annex  I, 

sec.  2(f) 


Forward 

masttiead 

lights  iwt  in 

forward 

quarter  of 

ship.  Annex 

I,  sec.  3(a) 


After  mast- 
head light 
less  than  ^A 
ship's  length 
aft  of  for- 
ward mast- 
head light 
Annex  1, 
sec.  3(a) 


Percentage 

horizontal 

separationr 

attained 


USS  WASP 


IXDI 


41 


Dated:  August  9, 1994. 

Approved: 
H.E.  Grant, 

Rear  Admiral.  JAGC,  U.S.  Navy,  Judge 
Advocate  General. 

[FR  Doc.  94-26026  Filed  10-19-94;  8:45  am) 
BtLUNQ  CODE  3810-AE-P 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  imder  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  HERON  (MHC 
52)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  minehunter  coastal  craft.  The 
intended  effect  of  this  rule  is  to  warn 


r  lariners  in  waters  where  72  COLREGS 
a  )ply. 

I  'FECnVE  DATE:  August  8, 1994. 
f  on  FURTHER  INFORMATION  CONTACT: 
C  ommander  K.  P.  McMahon,  JACX],  U.S. 
t  avy.  Admiralty  Counsel,  Office  of  the 
J  idge  Advocate  General,  Navy 
Department,  200  Stovall  Street, 
Alexandria,  VA  22332-2400,  Telephone 
r  umber:  (703)  325-9744. 
S  JPPLEMENTARY  INFORMATION:  Pursuant 
t )  the  authority  granted  in  33  U.S.C. 
1 605,  the  Department  of  the  Navy 
a  mends  32  CFR  Part  706.  This 
a  mendment  provides  notice  that  the 
J  idge  Advocate  General  of  the  Navy, 
I  nder  authority  delegated  by  the 
J  ecretary  of  the  Navy,  has  certified  that 
I  SS  HERON  (MHC  52)  is  a  vessel  of  the 
I  avy  which,  due  to  its  special 
c  jnstruction  and  purpose,  cannot 
c  amply  fully  with  72  COLREGS,  Rule 
7  7(f),  pertaining  to  the  display  of  all- 
r  )und  lights  by  a  vessel  engaged  in 
r  lineclearance  operations,  and  Annex  I, 
paragraph  9(b),  prescribing  that  all- 
round  lights  be  located  as  not  to  be 
c  jscured  by  masts,  topmasts  or 
s  ructujes  within  angular  sectors  of 
r  lore  than  six  (6)  degrees,  without 
i  iterfering  with  its  special  functions  as 
naval  minehunter  coastal  craft.  The 


Vessel 


HERON 


Dated:  August  8, 1994. 
H.E.  Grant, 

Rear  Admiral,  JAGC,  U.S.  Navy.  Judge 

Advocate  General. 

(FR  Doc.  94-26027  Filed  10-19-94;  8:45  am) 
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Judge  Advocate  General  of  the  Navy  has 
also  certified  that  the  aforementioned 
lights  are  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
number  and  placement  of  lights  on  USS 
HERON  (MHC  52)  in  a  manner 
differently  bom  that  prescribed  herein 
will  adversely  affect  the  vessel's  ability 
to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Fart  706 

Marine  safety.  Navigation  (Water), 
and  Vessels. 

PART  706— {AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Section  706.2  is  amended  by 
adding  the  following  ship  to  Table  Four, 
paragraph  18: 


Number 


MHC  52 


Obscured  angles  relative  to  ship's  heading 


Port 


59.5»  to  78.3° 


Startx>ard 


281.7^0  300.5" 


!  2  CFR  Part  706 

( ertifications  and  Exemptions  Under 
t  )e  International  Regulations  for 
I  reventing  Collisions  at  Sea,  1972; 
Amendment 

/  GENCY:  Department  of  the  Navy.  DOD. 
i  CTION:  Final  rule. 


^MMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
coemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
2  ea,  1972  (72  COLREGS),  to  reflect  that 


the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  TOLEDO  (SSN 
769)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  submarine.  "The  intended  effect 
of  this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 

EFFECTIVE  DATE:  August  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  K.  P.  McMahon,  JAGC,  U.S. 
Navy  Admiralty  Counsel,  Office  of  the 
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Judge  Advocate  CJeneral  Navy 
Department,  200  Stovall  Street, 
Alexandria.  VA  22332-2400  Telephone 
number:  (703)  325-9744 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  TOLEDO  (SSN  769)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(c),  pertaining  to  the  arc  of  visibiUty 
of  the  stemlight;  Annex  I,  section  2(a)fi), 
pertaining  to  the  height  of  the  masthead 
light;  Annex  I,  section  2(k),  pertaining  to 
the  height  and  relative  positions  of  the 
anchor  lights;  and  Annex  I,  section  3(b),- 
pertaining  to  the  location  of  the 
sidelights.  Full  compliance  with  the 
above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  purposes  of  the 


vessel.  The  Judge  Advocate  General  of 
the  Navy  has  also  certified  that  the 
aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Notice  is  also  provided  to  the  effect 
that  USS  TOLEDO  {SSN  769)  is  a 
member  of  the  SSN-688  class  of  vessels 
for  which  certain  exemptions,  pursuant 
to  72  COLREGS.  Rule  38.  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  section  706.3.  are  equally  apphcable 
to  USS  TOLEDO  (SSN  769). 

Moreover,  it  has  been  determined,  in 
accordance  vidth  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  imnecessary.  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  bom  that  prescribed 
herein  will  adversely  affect  the  vessel's 
abiUty  to  perform  its  military  functions. 


List  of  Sub)ects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (Water, 
and  Vessels. 

PART706-{AMENDED1 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  706 
continues  to  read: 

Authority:  33  U.S.C.  1605, 

§706^    (Amended] 

2.  Table  One  of  §  706.2  is  amended  by 
adding  the  following  vessel: 

Table  One 


Vessel 

Number 

Distance  in 
meters  of  for- 
ward mast- 
head light 
below  mini- 
mum re- 
quired height 
§2(a)(i). 
Annex  1 

USS  TOLEDO 

SSN  769 

3.5 

§706.2    [Amended] 

3.  Table  Three  of  §  706.2  is  amended  by  adding  the  following  vessel: 


Table  Three 

Vessel 

Number 

Masthead 
lights,  arc  of 

visibility; 
Rule  21  (a) 

Side  lights, 
arc  of  visi- 
bility; Rule 
21(b) 

Stem  light, 
arc  of  visi- 
bility; Rule 
21(c) 

Side  lights, 
distance  in- 
board of 
ship's  sides 
in  meters; 

§3(b) 
Annex  1 

Stem  light, 
distance  for- 
ward of 
stem  in  me- 
ters; Rule 
21(c) 

Forward  an- 
chor light, 

height 
above  hull 
in  meters; 

§2(K) 
Annex  1 

Anchor  lights 
relationship 

of  aft  light  to 

forward  light 
in  meters; 

§2(K)  Annex 
1 

USS  TOLEDO  

SSN  769 

209 

4.4 

6.1 

3.4 

1.7  below. 

Dated:  August  9, 1994. 
H.E.  Graat. 

Rear  Admiral.  JAGC.  U.S.  Naxy.  Judge 
Advocate  General. 

(FR  Doc.  94-26028  Filed  10-19-94;  8:45  am] 
BILUNG  COOE  3810^E-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH49-1-6072a;  FRL-5082-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental     • 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  Today  USEPA  is  partially 
approving  and  partially  disapproving, 
through  "direct  final"  procedure.  Ohio's 
State  Implementation  Plan  (SIP) 


revision  for  implementation  of  a  Stage  II 
vapor  recovery  program.  Section 
182(b)(3)  of  the  Clean  Air  Act  (CAA) 
requires  all  States  that  have  ozone 
nonattainment  areas  classified  as 
moderate  or  above  to  implement  a  Stage 
11  vapor  recovery  program.  The  Stage  n 
vapor  recovery  program  requires  owners 
and  operators  of  gasoline  dispensing 
facilities  that  dispense  greater  than 
10,000  gallons  of  fuel  per  month  (50,000 
gallon  per  month  in  the  case  of  an 
independent  small  business  marketer)  to 
install  and  operate  gasoline  vehicle 
refueling  vapor  recovery  systems.  Vapor 
recovery  systems  control  the  release  of 
volatile  organic  compounds  (VOC), 
benzene,  and  toxics  emitted  during  the 
refueling  process.  The  USEPA  is 
partially  approving  Ohio's  Stage  II  rule 
package,  and  disapproving  Paragraph 
3745-21-09(DDD)(5).  which  grants  the 
Director  of  the  Ohio  Environmental 
Protection  Agency  (OEPA)  the 
discretion  to  suspend  the  Stage  II  vapor 


recovery  program  without  prior 
approval  of  USEPA. 

The  USEPA  is  partially  approving  the 
rules  since,  with  the  exception  of 
Paragraph  3745-21-€9(DDD)(5).  the 
program  satisfies  the  criteria  for 
approval  of  Stage  II  vapor  recovery 
programs.  The  USEPA  is  disapproving 
Paragraph  3745-21-09(DDD){5)  since  it 
fails  to  satisfy  the  requirements  of  Part 
D  of  Title  I  of  the  CAA  by  providing  the 
Director  of  OEPA  the  discretion  to 
suspend  the  Stage  11  program  without 
first  obtaining  Federal  approval.  Partial 
approval  of  the  State  of  Ohio's  Stage  11 
submittal  will  incorporate  the 
provisions  of  the  program  that  satisfy 
USEPA's  approval  criteria  into  the 
State's  Federally  approved  SIP. 

DATES:  This  final  rule  will  be  effective 
on  December  19. 1994  unless  notice  is 
received  by  November  21. 1994  that  any 
person  virishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
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delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
William  L  MacDowell,  U.S. 
Environmental  Protection  Agency, 
Region  5.  (AE-17J),  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604- 
3590.  Copies  of  the  documents  relevant 
to  this  proposed  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  address: 
(It  is  recommended  that  you  telephone 
John  Paskevicz  at  (312)  886-6084  before 
visiting  the  Region  5  Office).  U.S. 
Environmental  Protection  Agency, 
Region  5.  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604;  and  Air  Docket  6102. 
United  States  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz,-Ajr  Enforcement  Branch, 
Regulation  Development  Section,  (AE- 
17J),  U.S.  Environmental  Protet:tion 
Agency.  Region  5,  Chicago,  Illinois. 
60604,  (312)  886-6084. 

SUPPi.EMENTARY  INFORMATION: 

Background 

Under  section  182(b)(3)  of  the  CAA. 
USEPA  was  required  to  issue  guidance 
as  to  the  effectiveness  of  Stage  II 
systems.  In  November  1991.  USEPA 
issued  technical  and  enforcement 
guidance  to  meet  this  requirement.  In 
addition,  on  April  16, 1992.  USEPA 
published  the  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990"  (General 
Preamble)  (57  PR  13498).  The  guidance 
documents  and  the  General  Preamble 
interpret  the  Stage  II  statutory 
requirement  and  indicate  the  elements 
USEPA  believes  a  State  submittal  needs 
to  include  to  meet  that  requirement. 

On  June  7, 1993.  the  OEPA  submitted 
a  package  of  reasonably  available 
control  technology  (RACT)  VOC  rules  to 
USEPA  for  approval.  The  rules  for 
implementation  of  the  Stage  II  vapor 
recovery  program  required  by  section 
182(b)(3)  of  the  CAA  were  included  in 
the  VOC  RACT  package  and  apply  to 
three  areas  in  Ohio: 

(1)  Cincinnati-Hamilton; 

(2)  Cleveland-Akron-Lorain;  and 

(3)  Dayton-Springfield. 
The  USEPA  is  conducting  this 
rulemaking  on  the  Stage  n  vapor 
recovery  regulations  separately  from  the 
VOC  RACT  rulemaking. 

Section  182(b)(3)  of  the  CAA  requires 
States  with  areas  designated  as 
moderate  and  ab^v«jun^ttaimnent 
areas  for  ozone  lo  submit  a  SIP  revision 
to  USEPA  bv  November  15. 1992, 
requiring  owners  and  operators  of 
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;asoline  dispensing  fedlities  to  install 

ind  operate  gasoline  vehicle  refueling 

'  'apor  recovery  systems.  Secticm 

;  :02(a)(6)  of  the  CAA  states  that  Stage  U 

vapor  recovery  programs  are  no  longer 

inquired  for  moderate  ozone 
onattainment  areas  once  USEPA 
romulgates  regulations  for  on-board 
apor  recovery  systems.  The  final  rule 
or  on-board  vapor  recovery  systems  has 
een  promulgated  and  was  published  in 
'  le  Federal  Register  on  April  6. 1994 
i9  FR  16292).  Ohio  seeks  approval  for 
t  le  Stage  n  program  for  the  purposes  of 
i  chieving  creditable  VOC  emissions 
I  eductions. 

The  Cincinnati-Hamilton.  Cleveland- 
i  ikron-Lorain,  Dayton-Springfield,  and 
'  oledo  areas  are  designated  moderate 
I  onattainment  for  ozone  (see  56  FR 
!  6694  (November  6, 1991)  and  57  FR 
!  6762  (November  30. 1992),  codified  at 
^  0  CFR  81.336).  Under  secUon  182(b)(3) 
df  the  CAA,  Ohio  was  required  to 
s  ubmit  Stage  11  vapor  recovery  rules  for 
these  areas  by  November  15. 1992.  The 
I ISEPA  has  reviewed  the  State  submittal 
against  the  statutory  requirements  and 
f  3r  consistency  with  USEPA  guidance 
a  nd  is  now  partially  approving  and 
{ artially  disapproving  tfiis  submittal.  A 
s  ummary  of  EPA's  analysis  is  provided 
t  elow;  in  addition,  a  more  detailed 
a  nalysis  of  the  State  submittal  is 
c  ontained  in  a  Technical  Support 
I  ocument.  dated  January  28. 1994. 
\  rhich  is  available  from  the  R^on  5 
( iffice,  listed  above. 

I  leview  Criteria 

USEPA  reviewed  the  submittal 
a  gainst  the  requirements  of  section 
1  B2(b)(3)  of  the  CAA,  as  interpreted  in 
t  le  General  Preamble  for 
Implementation  of  title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
1 3498, 13513  (April  16. 1992)),  and  two 
I  SEPA  documents  entitled  Technical 
C  uidance — Stage  II  Vapor  Recovery 
J  ystems  for  Control  of  Vehicle  Refueling 
E  missions  at  Gasoline  Dispensing 
F  acilities  (Technical  Guidance)  and  the 
Enforcement  Guidance  for  Stage  11 
Vehicle  Refueling  Control  Programs 
(tnforcement  Guidance).  Specifically 
t  le  following  seven  general  criteria  need 
ti » be  met  for  a  Stage  II  vapor  recovery 
r  »gulation  to  be  acceptable: 

(1)  Installation  of  Stage  n  Controls 
aid  Determination  of  Regulated 
F  acilities.  Facilities  that  dispense  more 
t  lan  10.000  gallons  per  month  must 
ii  istall  and  operate  Stage  n  controls.  For 
g  isollne  dispensing  facilities  that  are 
a  ivned  and  operated  by  independent 
s  nail  business  marketers,  the  State  may 
e  Jtablish  a  cut-point  as  high  as  50,000 
gallons  per  month.  In  the  General 
Hreamble.  USEPA  indicated  that  the 


suggested  method  for  caknilating  the 
gallons  per  month  dispensed  by  affected 
facilities  would  be  determined  by 
calculating  the  average  volume  of 
products  dispensed  per  month  for  the  2 
year  period  prior  to  adoption  of  the  rule 
by  the  State.  (See  General  Preamble,  57 
FR  at  13514).  The  Enforcement 
Guidance  suggests  that  if  suflident  data 
is  not  available  for  a  full  2  year  period, 
then  the  available  months  of  operation 
during  the  2  year  period  should  be  used 
to  calculate  the  facility's  average  gallons 
per  month.  (See  Enforcement  Guidance. 
Sec.  3.2). 

(2)  After  adoption  by  the  State  of  the 
Stage  II  requirements,  section 
182(b)(3)(B)  of  the  CAA  establishes 
three  deadlines  for  the  installation  and 
application  of  Stage  n  controls.  The 
phase-in  schedule  given  in  the  CAA  is 
as  follows: 

(a)  6  months  after  adoption  for  all 
facilities  commencing  construction  after 
November  15, 1990; 

(b)  1  year  for  all  facilities  which 
dispense  100,000  gallons  or  more  of 
gasoline  per  month;  and 

(c)  2  years  for  all  other  facilities 
reouired  to  be  regulated. 

(3)  System  Certification.  An  approved 
system  should  be  tested  and  certified  as 
meeting  a  minimum  requirement  of  95 
percent  emission  reduction  efficiency. 
The  USEPA  believes  that  this  efficiency 
rate  has  been  demonstrated  to  be 
feasible.  As  stated  in  the  General 
Preamble,  the  States  may  meet  the 
testing  and  certification  requirement  by 
utilizing  one  of  the  following  three 
alternatives: 

(a)  A  method  tested  and  approved  by 
the  California  Air  Resources  Board 
(GARB); 

(b)  An  equivalent  testing  program 
adopted  by  the  State,  conducted  by  the 
Program  Oversight  Agency  (POA)  or  by 
a  third  party  recognized  by  the  POA, 
and  submitted  and  approved  by  USEPA 
for  incorporation  in  the  SIP;  or 

(c)  A  system  approved  by  CARB.  (See   . 
Enforcement  Guidance,  Sec.  4.2). 

(4)  Facility  Verification  of  the  Proper 
Installation  and  Function  of  Stage  n 
Vapor  Control  Systems.  The  General 
Preamble  indicates  in  order  for  the  State 
Stage  II  requirement  to  be  enforceable, 
the  State  should  require  the  regulated 
facility  to  verify  proper  installation  and 
function  of  the  Stage  II  equipment.  The 
Enforcement  Guidance  specifies  use  of  a 
Liquid  Blockage  Test  which  determines 
if  there  is  an  acceptable  low  point  in  the 
piping,  and  a  Leak  Test,  which 
measures  the  vapor  tightness  of  the 
Stage  II  system.  The  Enforcement 
Guidance  also  states  that  a  fedlity 
should  recertify  the  functions  of  the 
Stage  II  equipment  at  least  every  5  ye.irs. 
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or  upon  major  facility  modification  (75 
percent  or  more  change),  whichever 
comes  first.  (See  57  FR  13514  (April  16, 
1992)  and  Enforcement  Guidance,  Sec. 
8.2). 

(5)  Recordkeeping  and  Reporting.  In 
the  Enforcement  Guidance,  USEPA 
identifies  various  records  that  the  State 
should  require  facilities  to  keep  and  to 
make  available  upon  request.  The 
USEPA  believes  that  these  documents 
need  to  be  available  in  order  to  make  the 
Stage  II  requirements  enforceable.  These 
documents  include: 

(a)  Licenses/permits  to  install  and 
operate  the  Stage  II  systems; 

(b)  Verification  of  passing  functional 
tests  after  inspection  of  the  equipment 
(this  includes  the  Liquid  Blockage  Test, 
Leak  Test,  and  all  shutoff/flow 
prohibiting  device  testing) 

(c)  General  station  file  records 
containing  initial  station  information 
such  as  motor  vehicle  fuel  throughput 
information; 

(d)  Equipment  maintenance  and 
compliance  file  logs  containing 
verification  that  proper  maintenance  has 
been  conducted  in  accordance  with 
equipment  manufacturers's 
specifications  and  requirements; 

(e)  Training  certification  files  (See 
Enforcement  Guidance,  Sec.  8.0) 

(6)  Periodic  Inspection  of  Regulated 
Facility.  The  State  POA  should  conduct 
a  minimum  of  one  compliance 
inspection  per  facility  per  year  with 
mandatory  follow-up  at  facilities  with 
violations.  USEPA  believes  such 
inspections  are  necessary  to  ensure  that 
affected  facilities  are  complying  with 
the  Stage  n  requirements.  This  would 
result  in  bringing  sources  that  are 
violating  the  Stage  II  requirements  into 
compliance.  The  compliance  inspection 
should  consist  of  a  visual  inspection  of 
the  required  paperwork,  and  Stage  n 
equipment,  and  a  functional  inspection 
to  determine  if  the  facility's  Stage  II 
equipment  is  functioning  properly.  (See 
Enforcement  Guidance,  Sec.  5.2(d).) 

(7)  Enforcement  and  Compliance 
Mechanisms.  Requirement  to  ensure 
regulated  facility  compliance  with 
program  requirements  through 
enforcement  mechanisms,  and  a  penalty 
schedule  that  establishes  appropriate 
penalties  for  facilities  violating  the 
Stage  II  requirements.  (See  Enforcement 
Guidance.  Sec.  5.2(e)) 

Results  of  USEPA  Review 

/ 1)  Installation  of  Stage  II  Controls  and 
Determination  of  Regulated  Facilities 

Ohio's  SIP  submittal  requires  the 
installation  of  Stage  II  vapor  recovery 
systems  on  any  gasoline  dispensing 
facility  that  dispenses  a  monthly 


average  volume  of  10.000  gallons  or 
more.  The  submittal  establishes  a  50,000 
gallon  per  month  cut  point  for 
independent  small  business  marketers 
of  gasoline  (ISBM).  Ohio's  definition  of 
ISBM  meets  the  definition  outlined  in 
section  324  of  the  CAA.  The  submittal 
also  includes  a  requirement  that  affected 
facilities  be  identified  by  calculating  the 
average  volume  of  product  dispensed 
per  month  for  the  two  year  period  prior 
to  adoption  of  the  rule  by  the  State.  The 
USEPA  believes  this  is  acceptable  since 
it  is  in  full  compliance  with  the  Federal 
requirements. 

(2)  A  Time  Schedule  for  Installation  of 
Stage  II  Control  Equipment 

The  time  schedule  in  the  Ohio 
submittal  mandates  installation  of  the 
Stage  II  Control  equipment  by: 

(1)  September  30, 1993.  for  facilities 
that  started  construction  after  November 
15, 1990; 

(2)  March  31, 1994  for  facilities  which 
started  construction  before  November  1, 
1990,  and  dispense  more  than  100,000 
gallons  of  motor  fuel  per  month;  and 

(3)  March  31, 1995,  for  facilities 
which  started  construction  before 
November  1. 1990  and  dispense  less 
than  100,000  gallons  of  motor  fuel  per 
month. 

The  State  of  Ohio's  Stage  II  rules 
became  effective  on  March  31, 1993. 
Therefore.  USEPA  believes  this  time 
schedule  for  implementation  is 
acceptable  since  it  is  in  compliance 
with  the  Federal  requirements. 

(3)  System  Certification 

The  Ohio  rules  mandate  that  all  Stage 
II  vapor  control  systems  used  be 
certified  by  CARB  to  meet  95  percent 
emission  reduction  efficiency,  by 
weight.  The  USEPA  has  specified  in  its 
guidance  documents  that  it  believes  that 
CARB  approved  Stage  II  systems  meet 
the  CAA  requirement  with  no  additional 
efficiency  testing  required.  USEPA 
believes  the  specified  system 
certification  in  the  Ohio  submittal  is 
acceptable. 

(4)  Verification  of  Proper  Installation 
and  Function  of  Stage  II  Vapor  Control 
Systems 

The  Ohio  rules  require  that,  following 
the  installation  of  a  Stage  II  vapor 
control  system,  tests  be  performed  to 
verify  proper  installation  and  function 
of  the  systems  and  requires  systems  to 
be  retested  after  major  facility 
modification.  These  tests  are  a  leak  test, 
a  dynamic  pressure  drop  test,  and  a 
liquid  blockage  test.  The  tests  the  State 
has  adopted  to  verify  proper  installation 
and  function  of  the  systems  are  not  the 
same  tests  that  are  included  in  USEPA's 


Technical  Guidance— Stage  II  Vapor 
Recovery  Systems  for  Control  of  Vehicle 
Refueling  at  Gasoline  Dispensing 
Facilities.  The  test  procedures  vary 
significantly  from  those  included  in 
EPA's  Guidance  and,  at  the  time  of  this 
rulemaking,  have  not  been  adopted  by 
the  California  Air  Resources  Board 
(CARB).  USEPA  antidpates  that  the 
tests  Ohio  EPA  has  included  will  be    ' 
approved  by  CARB  in  the  near  future 
and  will  serve  to  accurately  determine 
proper  installation  and  function  of  the 
systems  because  these  tests  are  actually 
updated  versions  of  the  tests  included 
in  USEPA's  Technical  Guidance 
Document.  However,  if  these  tests  are 
not  approved  by  CARB,  then  Ohio 
would  be  required  to  revise  its  SIP  so 
that  it  does  not  rely  on  these  tests. 
USEPA  finds  this  to  be  acceptable. 

(5)  Recordkeeping  and  Reporting 

Ohio  has  adopted  the  recordkeeping 
items  recommended  in  USEPA's 
guidance  and  specifies  that  sources 
subject  to  Stage  II  must  make  the 
following  documents  available  upon 
request: 

(1)  The  quantity  of  gasoline  delivered 
by  the  facility  each  calendar  month; 

(2)  The  results  of  any  verification 
tests; 

(3)  A  log  of  the  date  and  description 
of  all  repair  and  maintenance  work 
performed,  or  any  other  modifications  to 
the  vapor  control  system; 

(4)  A  copy  of  the  most  recent  permit 
to  operate  application  submitted  to 
OEPA; 

(5)  A  copy  of  the  most  recent  permit 
to  operate  issued  by  OEPA;  and 

(6)  Proof  of  attendance  and 
completion  of  the  training  required  by 
OEPA.  The  USEPA  finds  these 
recordkeeping  requirements  acceptable 
since  they  are  in  compliance  with  the 
Federal  requirements. 

(6)  Periodic  Inspection  Requirements 

The  Ohio  submittal  contains  a 
requirement  for  annual  inspections  of 
facilities  subject  to  the  Stage  n  program, 
with  mandatory  follow-up  inspections 
at  noncomplying  facilities,  llie 
inspection  will  cover  inspection 
records,  facility  equipment,  and 
functional  testing  of  equipment.  The 
USEPA  believes  these  inspection 
requirements  are  in  compliance  with  the 
Federal  requirements. 

(7)  Enforcement  Compliance 
Mechanisms 

The  Ohio  submittal  describes  the 
measures  that  the  State  will  implement 
to  ensure  facility  compliance  with  the 
program  requirements.  Training  and 
public  education  programs  are  among 
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the  enforcement  activities  that  OEPA 
will  undertake.  If  a  fodlity  is  found  to 
be  in  violation  of  any  of  the  program 
requirements,  the  facility  will  be  issued 
a  warning  letter  and  provided  an 
opportunity  to  develop  an  acceptable 
compliance  schedule  that  describes  how 
compliance  mil  be  achieved  within  a  30 
day  time  frame.  Failure  to  develop  an 
acceptable  compliance  schedule  will 
result  in  either  Findings  and  Orders  or 
a  consent  decree/order  being  issued  to 
the  facility.  The  Findings  and  Orders  or 
consent  decree/order  will  include 
appropriate  dvil  penalties. 

USEPA  recommends  that  the  OEPA 
develop  a  penalty  schedule  that  applies 
specifically  to  the  Stage  II  Vapor 
Recovery  Program.  This  schedule 
should  include  fines  and  other  penalties 
that  apply  specific  p>enalties  for  specific 
violations  at  facilities  failing  to  comply 
with  the  program  requirements  or  to 
maintain  the  vai>or  recovery  system. 
These  penalties  would  be  in  addition  to 
any  civil  penalties  resulting  from  a 
Finding  and  Order  or  consent  decree/ 
order.  Otherwise,  a  facility  could  avoid 
maintaining  its  equipment,  without 
consequence,  until  an  inspector  has 
identified  a  violation,  issued  a  warning 
letter  with  a  30  day  compliance  time 
frame,  and  failed  to  comply  with  the 
terms  of  the  decree  or  order. 

Director's  Discretioii  Provision 

USEPA  was  provided  several 
opportunities  to  comment  on  the  State's 
draft  rules  while  OEPA  was  developing 
the  regulations  for  implementation  of 
the  Stage  n  vapor  recovery  program.  On 
December  7, 1992,  the  OEPA  Division  of 
Air  Pollution  Control  requested  Region 
5's  comments  on  draft  language  of 
Paragraph  3745-21-09(DDD)(5).  OEPA 
explained  that  the  paragraph  was 
developed  after  the  public  comment 
period  in  response  to  concerns 
expressed  by  Ohio's  Joint  Committee  on 
Administrative  Rules  and  Regulations 
(JCARR).  On  December  12, 1992,  Region 
5  informed  OEPA  that  the  new  section 
09(DDD)(5)  was  unapprovable,  and 
presented  OEPA  with  an  alternative 
version  of  the  section  which  provided 
that  the  OEPA  Director  may  exercise 
discretion  to  suspend  the  Stage  II 
-program  only  in  the  event  that: 

(1)  A  redesignation  request  is 
approved  by  USEPA;  or 

(2)  The  Director  (a)  provides  a 
demonstration  to  USEPA  that  the  Stage 
II  program  in  each  affected  area  is  not 
necessary  to  ensure  the  attainment  and/ 
or  maintenance  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone,  and  (b)  USEPA  approves  such 
demonstration  through  a  SIP  revision. 


'  he  final  Stage  n  rules  package 
submitted  by  Ohio  for  ap(m>val  on  June 
7, 1993,  did  not  incorporate  the 
lanRuage  suggested  by  R^on  5.  but 
ned  the  unapprovable  discretionary 
insion  provision  from  the 
imber  7, 1992,  draft. 
e  SIP  revision  submitted  by  OEPA 
satisfies  all  of  the  criteria  outlined  in 
USEPA  guidance  regarding  the  oversight 
and  enforcement  of  the  Stage  n  program. 
However,  Paragraphs  3745-21- 
09ff)DD){5){a)  and  3745-21- 
09(pDD)(5)(b)  jeopardize  the 
enforceability  of  the  Stage  II  vapor 
recovery  program  by  granting  the 
Director  of  OEPA  the  discretion  to 
suspend  the  program  without  first 
seeking  and  obtaining  a  SIP  revision 
(i.ei.  Federal  approval).  The 
discretionary  suspension  provision 
poses  an  unacceptable  threat  to 
continuous  Federal  mforceability  of  the 
recfairements  of  the  Stage  11  program. 
Therefore,  Paragraph  3745-21- 
09ff)DD)(5),  the  paragraph  must  be 
dispproved. 

A  memorandum  from  Jotm  Calcagni, 
then  EKrector  of  the  Air  Quality 
Management  Division,  Office  of  Air 
Quality  Planning  and  Standards 
(O^QPS),  dated  July  9, 1992,  provides 
guidance  on  SIP  submittals  that  are 
de^rmined  to  be  complete,  but  contain 
some  provisions  that  do  meet  the 
requirements  of  the  CAA  and  other 
pn  visions  that  do  not.  In  those  cases 
wli  ere  the  provisions  in  question  are 
sei  arable,  the  guidance  recommends 
pai  tial  approval  of  the  SIP  submittal. 

( )hio  has  informed  the  USEPA,  in  a 
letter  dated  December  9, 1993,  that  the 
Stdte  assents  to  partial  approval  of  its 
Sts  ge  n  program  with  disapproval  of  its 
dii  actor's  discretion  provision. 

Fu  lal  Action 

ISEPA  is  partially  approving  and 
pa;  tially  disapproving  the  State  of 
Oh  io's  Stage  II  vapor  recovery  program. 
Th  i  USEPA  is  only~disapproving 
Palagraph  3745-21-09(DDD)(5).  The 
remainder  of  the  program  is  being 
approved  imder  section  110(k)(3)  of  the 
CJyi.  Partial  approval  of  the  Stage  n 
pregram  will  result  in  the  approved 
pa  -tions  of  the  State  of  Ohio's  rules 
be  ng  incorporated  into  the  State's 
Fe  ierally  approved  SIP.  The  USEPA  is 
dii  approving  Paragraph  3745-21- 
09  DDD)(5)  of  the  Ohio  rules  since  the 
pr  tvision  poses  an  unacceptable  threat 
to  :ontinuous  Federal  enforceability  of 
th(  I  requirements  of  the  Stage  11  vapor 
re<  overy  program.  Disapproval  of 
Pa  -agraph  2745-21-09(DDD)(5)  is 
ini  ended  to  ensure  that  OEPA  follows 
thi  I  established  procedures  required  by 
tit  e  I  of  the  CAA  for  suspending  the 


program  requirements.  Before 
suspending  the  Stage  D  program  in  an 
affected  area,  OEPA  must  demonstrate 
to  USEPA  that  the  program  is  not 
necessary  in  the  area  to  ensure 
maintenance  of  the  NAAQS  for  ozone. 

Procedural  Backffvund 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
believed  to  be  noncontroversial  and 
USEPA  anticipates  no  significant 
comments  on  them.  The  public  is 
advised  that  this  action  will  be  effective 
December  19, 1994,  unless  notice  is 
received  by  November  21, 1994,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  USEPA 
receives  adverse  comment,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  a  proposed  rule  which  is 
published  in  the  proposed  rule  section 
of  this  Federal  Register.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  The 
USEPA  shall  consider  each  request  for 
revision  to  the  SIP  in  light  of  specific  ■ 
technical,  economic,  and  envirormiental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Iladiation.  The  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Begulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  section  600  at  seq.,  USEPA 
should  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
(5  U.S.C  603  and  604.)  Alternatively, 
USEPA  may  certify  that  the  rule  wiU  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

This  partial  approval/partial 
disapproval  does  not  create  any  new 
requirements.  Therefore,  I  certify  that 
this  action  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
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Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  econ(nnic 
reasonableness  of  the  State  action.  The 
CAA  forbids  USEPA  to  base  its  final 
partial  approval/partial  disapproval  of 
Ohio's  Stage  II  vapor  recovery  program 
on  such  grounds.  Union  Electric  Co.  v. 
USEPA,  427  U.S.  246,  256-66  (1976). 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control,  IncorpcHation 
by  reference.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requiremetUs,  Volatile 
organic  compounds. 

Dated:  September  16, 1994. 
Michelle  D.  Jordan, 

Acting  Regional  Administrator. 

Part  52,  chapter  1.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Amkarity:  42  U.S.C  7401-7671q. 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(104)  to  read  as 
follows: 

§52.1870    Mentlficstion  ol  plan. 

•        •        •        •        • 

(c)  •  •  • 

(104)  On  June  7, 1993,  the  Ohio 
Environmental  Proteciion  Agency 
submitted  a  revision  request  to  Ohio's 
ozone  SIP  for  approval  of  the  State's 
Stage  n  vapor  recovery  program.  The 
Stage  II  program  requirements  apply  to 
sources  in  the  following  areas: 
Cincinnati-Hamilton;  Cleveland-Akron- 
Lorain;  and  Dayton-Springfield. 

(i)  Incorporation  by  reference. 

(A)  Ohio  Administrative  Code  rules 
3745-21-09(DDD)(lM4).  effective  date 
March  31,  1993. 

|FR  Doc.  94-25970  Filed  10-19-94;  8:45 am) 
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40  CFR  Part  52 

[AL-39-1-6435a;  FRL-5089-7] 

Approval  and  Promulgation  of 
Implementation  Plans  Alatiama: 
Approval  of  Revisions  to  Construction 
and  Operation  Permit  Regulations  for 
Synttietic  Minor  Sources , 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  revisions  to 
the  Alabama  State  Implementation  Plan 
(SIP)  to  incorporate  rules  for  the 
permitting  of  minor  sources.  Oo 
December  20, 1993.  the  State  of 
Alabama  through  the  Alabama 
Department  of  Environmental 
Management  (ADEM)  submitted  a  SIP 
revision  fulfilling  the  requirements 
necessary  to  make  the  State's  minor 
source  operating  permit  program 
federally  enforceable.  The  submittal 
conforms  with  the  requirements 
necessary  for  a  state's  minor  source 
operating  permit  program  to  become 
federally  enforceable. 
DATES:  This  final  rule  will  be  effective 
December  19, 1994  unless  adverse  or 
critical  comments  are  received  by 
November  21, 1994.  If  the  effiecti've  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Roister. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Joey  LeVasseur,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  dociunents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW.,  Washington.  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE..  Atlanta,  Georgia 
30365. 

Alabama  Department  of 
Environmental  Management,  1751 
Congressman  W.L.  EKckinson  Drive, 
Montgomery,  Alabama  36109. 
FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseuj,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE..  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  ext.  4215.  Reference  file 
AL3  9-1-6435. 
SUPPLfMENTARY  INFORMATION:  On 

December  20, 1993,  the  State  of 
Alabama  through  the  ADEM  submitted 
a  SIP  revision  designed  to  make 
Alabama's  minor  source  operating 
permit  program  fiMlerally  enforceable 
pursuant  to  EPA  requirements  as 
specified  in  a  Federal  Register 
document,  "Requirements  for  the 
preparation,  adoption,  and  submittal  of 
implementation  plans;  air  quality,  new 
source  review;  final  rules,"'  (see  54  FR 


22274,  June  28. 1989).  This  voluntary 
SIP  revision  allows  Q>A  to  enforce 
terms  and  conditions  of  State-issued 
minor  source  operating  permits.  In 
addition,  operating  permits  that  are 
issued  under  a  state's  minor  source 
operating  permit  program  that  is 
approved  into  their  SIP  may  provide 
federally  enforceable  limits  to  an  air 
pollution  source's  potential  to  emit. 
Limiting  of  a  soiirce's  potential  to  emit 
through  federally  enforceable  opterating 
permits  can  afi'ect  a  source's 
applicability  to  Federal  regulations  such 
as  title  V  operating  permits.  New  Source 
Review  (NSR)  preconstruction  permits. 
Prevention  of  Significant  Deterioration 
(PSD)  preconstruction  permits  for 
criteria  pollutants  and  Federal  air  toxics 
requirements  mandated  under  section 
112  of  the  Clean  Air  Act  as  amended  in 
1990  (CAA)  for  air  toxics  which  are  also 
Volatile  Organic  Compounds  (V'OCs). 
Any  existing  source  may  limit  its 
potential  to  emit,  for  piuposes  of 
avoiding  title  V  requirements,  up  to  one 
year  after  the  effective  date  of  the 
Alabama  title  V  program.  If.  by  that 
date,  the  source  has  not  obtained  a 
federally  enforceable  permit  limiting  its 
potential  to  emit  under  the  applicability 
thresholds  of  title  V,  the  source  will 
need  to  submit  a  title  V  permit 
application.  Otherwise,  if  it  is  later 
discovered  that  the  source  does  not 
qualify  for  a  minor  source  operating 
permit,  the  source  may  be  subject  to 
enforcement  actions  for  foilure  to 
submit  a  title  V  permit  application. 

However,  for  limiting  the  potential  to 
emit  air  toxics,  which  are  not  also  VOC 
and  PMIO.  it  is  necessary  for  the  Slate 
to  make  a  submittal  under  40  CFR  part 
63,  subpart  E  Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities.  For  other  mechanisms  thai 
may  be  used  to  limit  an  air  pollutim 
source's  potential  to  emit,  see  the 
guidance  document  entitled  "Limitation 
of  Potential  to  Emit  with  Respect  to  title 
V  Applicability  Thresholds"  dated 
September  18, 1992,  from  John  Calcagni. 
Director  of  EPA 's  Air  QuaUty 
Management  Division,  to  William  A. 
Spratlin,  Director  of  EPA  Region  Vlls 
Air  and  Toxics  Division  and  the 
guidance  document  entitled, 
■Approaches  to  Creating  federally- 
'Enforceable  Emissions  Limits"  dated 
November  3, 1993,  &t)m  John  S.  Seitz. 
Director  of  EPA's  Office  of  Air  Quality 
and  Planning  Standards  (OAQPS).  to  the 
Air  Division  Directors  for  Regions  1-10. 

In  the  aforementicmed  June  28. 1989. 
Federal  Register  document.  EPA  listed 
five  criteria  necessary  to  make  a  state's 
minor  source  operating  permit  program 
federally  enforceable  and,  therefore, 
approvable  into  the  SIP.  Prior  to  thi.s 
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submittal,  Alabama's  federally  approved 
SIP,  met  four  of  the  five  criteria.  This 
revision  satisfies  the  remaining  criteria 
for  Federal  enforceability. 

Alabama  agrees,  as  part  of  its 
program,  to  provide  EPA  and  the  public 
with  timely  notice  of  the  proposal  and 
issuance  of  such  permits,  and  to  provide 
EPA,  on  a  timely  basis,  with  a  copy  of 
each  proposed  (or  draft)  and  final 
permit  intended  to  be  federally 
enforceable.  This  process  also  provides 
for  an  opportunity  for  public  comment 
on  the  permit  applications  prior  to 
issuance  of  the  final  permit. 

With  the  addition  of  these  provisions, 
Alabama's  minor  source  operating 
permit  program  satisfies  all  the 
requirements  listed  in  the  June  28, 1989, 
final  rule.  Therefore,  EPA  is  approving 
this  revision  to  the  State  of  Alabama's 
SIP  making  the  State's  minor  source 
operating  permit  program  federally 
enforceable. 

Final  Action 

In  this  action,  EPA  is  approving  the 
Alabama  minor  operating  permit 
program.  The  EPA  is  publishing  this 
action  without  prior  proposal  because 
the  EPA  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
December  19, 1994  unless,  by  November 
21, 1994.  adverse  or  critical  comments 
are  received.  If  the  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  December  19. 
1994. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Amendments  enacted  on 
November  15, 1990.  The  EPA  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607  (b)(1),  petitions  for 
iudicial  review  of  this  action  must  be 
filed  in  the  Unijed  States  Court  of 


Ap  peals  for  the  appropriate  circuit  by 
De  member  19, 1994.  Filing  a  petition  for 
re<  onsideration  by  the  Administrator  of 
thj  i  final  rule  does  not  affect  the  finality 
of  his  rule  for  purposes  of  judicial 
Te\  iew  nor  does  it  extend  the  time 
wi  hin  which  a  petition  for  judicial 
re>  iew  may  be  filed,  and  shall  not  - 
po  itpone  the  effectiveness  of  such  rule 
or  iction.  This  action  may  not  be 
ch  illenged  later  in  proceedings  to 
en  brce  its  requirements.  (See  section 
30  ■(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)  2)). 

'  "he  OMB  has  exempted  these  actions 
fro  n  review  under  Executive  Order 
12  166. 

Blothing  in  this  action  shall  be 
cof  stnied  as  permitting  or  allowing  or 
esteblishing  a  precedent  for  any  future 
reduest  for  a  revision  to  any  SIP.  Each 
re(  uest  for  revision  to  the  SIP  shall  be 
coi  sidered  separately  in  light  of  specific 
tec  mical,  economic,  and  environmental 
fac  ors  and  in  relation  to  relevant 
sta  utory  and  regulatory  requirements. 

1  Jnder  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  r  igulatory  flexibility  analysis 
asi  essing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
ani  1  604.  Alternatively,  EPA  may  certify 
th{  t  the  rule  will  not  have  a  significant 
im  )act  on  a  substantial  number  of  small 
em  ities.  Small  entities  include  small 
bu  .inesses,  small  not-for-profit 
en  erprises,  and  government  entities 
wi  h  jurisdiction  over  populations  of 
less  than  50,000. 

I  IIP  approvals  under  section  110  and 
sul  (chapter  I,  part  D  of  the  CAA  do  not 
at  ate  any  new  requirements,  but 
siiaply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
be(  ause  the  Federal  SIP-approval  does 
no  impose  any  new  requirements,  I 
cei  tify  that  it  does  not  have  a  significant 
im  }act  on  any  small  entities  affected. 
M<  reover,  due  to  the  nature  of  the 
Fe  leral-state  relationship  under  the 
C4a,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Fei  leral  inquiry  into  the  economic 
rej  sonableness  of  state  action.  The  CAA 
foi  iids  EPA  to  base  its  actions 
coi  iceming  SIPs  on  such  grounds. 
Ui^on  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.:  >.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
74  10(a)(2). 

Lit  t  of  Subjects  in  40  CFR  Part  52 

Invironmental  protection.  Air 
po  lution  control.  Hydrocarbons, 
In<  orporation  by  reference, 
Inl  jrgovemmental  relations.  Ozone. 
Su  fur  oxides. 


Dated:  September  23, 1994. 
Patrick  M.  Tobin. 

Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40,  Code  of 
Federal  Regulations,  is  amended  as, 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 

Sut>part  B— Alabama 

2.  Section  52.50  is  amended  by 
adding  paragraph  (c)(64)  to  read  as 
follows: 

§52.50    Identification  of  plan. 

*  *        •        •        • 

(c)  •  •  • 

(64)  Revisions  to  provide  synthetic 
minor  operating  permit  rules  submitted 
by  the  Alabama  Department  of 
Environmental  Management  on 
December  20, 1993. 

(i)  Incorporation  by  reference. 

(A)  Alabama  Department  of 
Environmental  Management  Air 
Division  Administrative  Code,  Chapter 
335-3-4-.10,  -11,  -14,  -15,  and 
Appendix  D,  adopted  November  23, 
1993. 

(ii)  Other  material.  None. 

•  •        *        •        • 

IFR  Doa  94-25938  Filed  10-19-94;  8:45  ami 
BILUNG  CODE  6S60-60-F 


40  CFR  Part  52 

FI-047-1-5929a.  052-1-69223;  FRL-S051- 
31 

Approval  and  Promulgation  of 
Implementatjon  Plans,  Florida: 
Approval  of  Addition  to  the  Florida 
Administrative  Code  Chapters  17-296 
and  17-297,  Soil  Thermal  Treatment 
Facilities  and  Recodification  of  the 
Rorida  Administrative  Code  17-2 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  On  November  23. 1992,  the 
State  of  Florida  through  the  Florida 
Department  of  Environmental 
Regulation  (FDER)  submitted  revision  to 
the  Florida  Administrative  Code 
(F.A.C.).  chapters  17-296  and  17-297. 
Soil  Thermal  Treatment.  This  revision 
restricts  soil  thermal  treatment  facilities 
to  process  contaminated  soil  as  defined 
in  chapter  17-775.  F.A.C..  Soil  Thermal 
Treatment  Facilities.  Additionally,  on 
January  11. 1993.  the  recodification  of 
the  F.A.C..  17-2.  was  submitted  to  EPA. 
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This  recodification  merely  renumbers 
the  Florida  State  Implementation  Plan 
(SIP)  to  match  the  F.A.C.  numbering 
system. 

DATES:  This  final  rule  is  effective 
December  19, 1994  unless  someone 
submits  adverse  or  critical  comments  by 
November  21, 1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to: 

Joey  LeVasseur,  Regulatory  Planning 
and  Development  Section,  Air 
Programs  Branch,  Air,  Pesticides  & 
Toxics  Management  Division,  Region 
IV  Environmental  Protection  Agency, 
345  Courtland  Street,  NE.,  Atlanta. 
Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Air  and  Radiation  E>ocket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  ^reet,  SW.. 
Washington.  EK:  20460. 
Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Stieet,  NE..  Atlanta, 
Georgia  30365. 
Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee.  Florida  32399-2400. 
FOR  FURTHER  MFORICATION  CONTACT: 
Joey  LeVasseur,  Regulatory  Planning 
and  Development  Section.  Air  Programs 
Branch,  Air.  Pesticides  &  Texics 
Management  Division,  Region  IV 
Environmental  Protection  Agencv,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-2864. 

SUPPLEMENTARY  INFORMATION: 

Soil  Thermal  Treatment  Facilities 

Soil  thermal  treatment  facilities  in 
Florida  had  been  regulated  by  evolving 
FDER  guidance  which  originally 
allowed  asphalt  plants  to  treat 
contaminated  soil.  Previously,  the 
FDER's  guidance  set  a  particulate  matter 
(PM)  emission  standard  of  0.08  grains 
per  dry  standard  cubic  foot  corrected  to 
50  percent  excess  air  (gr/dscf  @  50% 
EA),  which  required  a  minimum  of  95 
percent  destruction  of  the  volatile 
organic  compoimds  (VOC),  and  fugitive 
dust  to  be  controlled  through  wetting  of 
the  soil.  This  emission  standard  limited 
the  amount  of  toxic  chemicals  emitted 
through  the  destruction  of  VOC's  to 
ensure  that  sach  emissions  were 
considered  safe  for  the  public.  At  this 


time,  there  are  9  stationary  and  20 

mobile  soil  thermal  treatment  facilities 
with  valid  FDER  construction  or 
operation  permits. 

Because  of  regulatory  inconsistency 
within  the  FDER  guidance,  a  financial 
disadvantage  was  caused  on  the 
facilities  equipped  with  afterburners, 
due  to  the  cost  of  purchasing  and 
operating  air  pollution  control 
equipment.  In  addition,  the  facilities 
operating  without  afterburners  emit 
excessive  amounts  of  VOC  and  toxic 
compounds.  To  correct  this  situation  the 
FDER  initiated  rulemaking  for  these  soil 
thermal  treatment  facilities.  This  rule 
revision  adds  specific  air  pollution 
control  and  performance  standards  to 
replace  the  guidance  that  was  t)eing 
used  by  the  FDER  as  follows.  The 
F.A.C,  chapters  17-296  and  17-297, 
Soil  Thermal  Treatment  rule  restricts 
soil  thermal  treatment  facilities  to 
process  contaminated  soil  as  defined  in 
chapter  17-775.  F.A.C..  Soil  Thermal 
Treatment  Facilities.  Petroleum 
contaminants  in  the  soil  that  may  be 
treated  in  these  facilities  are  all  forms  of 
gasoline,  diesel  fuel,  jet  fuel,  kerosene, 
grades  2  through  6  fuel  oils,  crude  oil, 
bunker  C  oil,  residual  oil,  as  well  as 
nonhazardous  petroleum-based 
lubricating,  min«al  and  hydraulic  oils 
containing  no  polychlorinated 
biphenyls  (PCBs).  None  of  these 
petroleum  products  are  classified  as 
hazardous  waste.  The  rule  revises  the 
particulate  matter  emission  standard 
contained  in  the  guidance  to  0.04  grains 
per  dry  standard  cubic  foot.  It  requires 
volatile  organic  compounds  from  the 
soil  to  be  exposed  to  a  minimimi 
temperature  of  1,500  degrees  Fahrenheit 
for  a  minimum  length  of  one  second. 
The  rule  also  contains  a  100  parts  per 
million,  by  volume,  dry  basis,  emission 
standard  for  carbon  monoxide  and 
requires  wetting  or  containment  of  the 
treated  soil  to  control  fugitive  dust. 

EPA  has  evaluated  the  FDER's  Soil 
Thermal  Treatment  Facilities  rule  for 
consistency  with  the  Clean  Air  Act,  EPA 
regulations,  and  EPA  policy,  and  has 
found  that  these  submitted  rules  serve 
to  strengthen  the  Florida  SIP.  The 
addition  of  the  State  of  Florida's  Soil 
Thermal  Treatment  Facilities  role  in  the 
Florida  SIP  will  result  in  emissions 
reductions  by  controlling  soil  thermal 
treatment  facilities  which  emit  VOC's 
and  toxic  air  cootaminaiits. 

Recodification 

On  January  11. 1993.  the  State  of 
Florida  through  the  FDER  submitted  a 
recodification  of  the  F.A.C.  chapter  17- 
2.  These  rules  were  approved  into  the 
SIP  in  previous  ruleniakings.  The  EPA 
is  now  merely  approving  the 


recodification  to  make  the  SIP 
consistent  with  the  numbering  system 
currently  used  by  the  F.A.C. 

EPA  has  not  reviewed  the  substaice 
of  the  recodified  regulations  at  this  time. 
These  rules  were  approved  into  the  SIP 
in  previous  ruleowkings.  The  EPA  is 
now  merely  approving  the  renumbering 
system  submitted  by  FDER.  The  EPA's 
approval  of  the  renumbering  system,  at 
this  time,  does  not  imply  any  position 
with  respect  to  the  approvability  of  the 
substantive  rules.  To  the  extent  EPA  has 
issued  any  SIP  calls  to  the  State  with 
respect  to  the  adequacy  of  any  of  the 
rules  subject  to  this  recodification,  EPA 
will  continue  to  require  the  State  to 
correct  any  such  rule  deficiencies 
despite  EPA's  approval  of  this 
recodification. 

Final  Action 

In  this  action,  EPA  is  approving  ibe 
above  referenced  revisions  to  the 
Florida  SIP.  The  revisions  are  consistent 
with  EPA  policy.  The  EPA  is  pubUshii^g 
this  action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  dociunent  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
December  19, 1994.  unless,  by 
November  21. 1994,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  vfill  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  ad^nsed  that  this 
action  will  be  effective  December  19. 
1994. 

Under  section  307(b)(1)  of  the  CAA. 
42  U.S.C.  7607(b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
December  19, 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judidal 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  prooeedings  to 
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enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.  42  U.S.C. 
7607(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on   ' 
January  19, 1989  (54  PR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  Shapiro,  ° 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  2  years.  The 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  0MB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP -approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 
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List  of  Subjects  in  40  CFR  Part  52 

A  r  pollution  control.  Carbon 
moi  oxide.  Hydrocarbons,  Incorporation 
by  r  iference,  Intergovernmental 
rela  ions.  Lead.  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxic  es. 

Ds  ted:  July  27, 1994. 
Patr  ck  M.  Tobin, 

Acti  \g  Regional  Administrator. 

P(  rt  52  of  chapter  I,  title  40,  Code  of 
Fed  fral  Regulations,  is  amended  as 
folh  ws: 

PAFT  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
con  inues  to  read  as  follows: 

Ai  thority:  42  U.S.C.  7401-7671q. 

Sub  yart  K— Florida 

Section  52.520  is  amended  by 
add  ng  paragraph  (c)(78)  to  read  as 
folU  ws: 

§52.  >20    Identification  of  plan. 

•        •        »        * 

(c  •  •  * 

(7  i)  State  Implementation  Plan  for 
cha  ters  17-296,  and  17-297,  Soil 
The  mal  Treatment  and  Recodification 
of  tl  e  Florida  Administrative  Code, 
cha  iter  17-2,  Air  Pollution,  submitted 
by  t  le  Department  of  Environmental 
Regi  ilation  on  November  23, 1992,  and 
Jam  ary  11, 1993.  respectively. 

(i  Incorporation  by  reference. 

(/  )  The  following  chapters  of  the 
Flor  da  Administrative  Code,  effective 
OcU  ber 15. 1992: 

( 1  17-209.  Local  Air  Pollution 
Proj  rams. 

[2  17-210.  Stationary  Sources 
Genpral  Requirements. 

17-212.  Preconstruction  Review, 
17-252,  Gasoline  Vapor  Control, 
17-272.  Ambient  Air  Quality 


{3 

{5 
Star  dards. 


(^  17-273,  Air  Pollution  Episodes. 

(/   17-275.  Air  Quality  Areas, 

(a  17-296.  Stationary  Sources— 
Emi  ;sion  Standards. 

(S  17-297.  Stationary  Sources— 
Emi  ision  Monitoring. 

(F )  Revisions  to  the  following  Florida 
Adr  linistrative  Code:  Chapters  17- 

296  200(162),  17-296.415,  table 

297  330-1:  entry  17-296.415,  17- 
297  500(6),  Soil  Thermal  Treatment, 
effe(  ;tive  November  17, 1992. 

(i )  Other  material.  None. 
IFR  )oc.  94-25972  Filed  1&-19-94;  8:45  am) 
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40  CFR  Part  272 
[FRL-6076-8] 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  Arizona 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended  (RCRA),  the  U.S. 
Environmental  Protection  Agency  (EPA) 
may  grant  final  authorization  to  States 
to  operate  their  hazardous  waste 
management  programs  in  lieu  of  the 
Federal  program.  EPA  uses  Title  40,  part 
272  of  the  Code  of  Federal  Regulations 
(CFR)  to  provide  notice  of  the 
authorization  status  of  State  programs, 
and  to  incorporate  by  reference  those 
provisions  of  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
RCRA  section  3008.  EPA  intends  to 
incorporate  by  reference  the  Arizona 
authorized  State  program  in  40  CFR  part 
272. 

EFFECTIVE  DATES:  This  document  will  be 
effective  December  19, 1994,  unless  EPA 
publishes  a  prior  Federal  Register  (FR) 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  this  action  must 
be  received  by  close  of  business 
November  21, 1994.  The  incorporation 
by  reference  of  certain  Arizona  statutes 
and  regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
December  19. 1994,  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  sent  to  April  Katsura,  U.S.  EPA 
Region  IX  (H-2-2).  75  Hawthorne 
Street.  San  Francisco,  California  94105, 
(415) 744-2030. 

FOR  FURTHER  INFORMATION  CONTACT: 
April  Katsura,  U.S.  EPA  Region  IX  (H- 
2-2),  75  Hawthorne  Street,  San 
Francisco,  California  94105,  (415)  744- 
2030. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  3006  of  RCRA,  42  U.S.C.  6926 
et  seq.,  allows  EPA  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  The  purpose 
of  today's  Federal  Register  notice  is  to 
incorporate  EPA's  approval  of  Arizona's 
base  hazardous  waste  management 
program  and  its  revisions  into  40  CFR 
part  272. 

On  November  20, 1985.  EPA 
published  a  Federal  Register  notice 
announcing  its  decision  to  grant  final 


authorization  for  the  RCRA  base 
program  to  Arizona  (see  50  FR  47736). 
Effective  October  7, 1991  (see  56  FR 
37290),  September  11. 1992  (see  57  FR 
30905  and  57  FR  41699).  January  22, 
1993  (see  57  FR  54932),  and  December 
27. 1993  (58  FR  57745),  EPA  granted  to 
Arizona  additional  authorization. 

Arizona  is  authorized  to  implement 
certain  HSWA  requirements  in  lieu  of 
EPA.  EPA  has  explicitly  indicated  its 
intent  to  allow  such  action  in  Federal 
Register  documents  granting  Arizona 
authorization  effective  October  7, 1991 
(56  FR  37290.  August  6, 1991), 
September  11. 1992  (57  FR  30905,  July 
13, 1992;  57  FR  41699,  September  11. 
1992),  January  22, 1993  (57  FR  54932, 
November  23, 1992),  and  December  27, 
1993  (58  FR  57745,  October  27. 1993). 

EPA  provides  notice  of  its  approval  of 
State  programs  in  40  CFR  part  272,  and 
incorporates  by  reference  therein  the 
State  statutes  and  regulations  that  it  will 
enforce  under  section  3008  of  RCRA. 
This  effort  will  provide  clearer  notice  to 
the  public  of  the  authorized  program  in 
Arizona.  Such  notice  is  particularly 
important  in  light  of  the  Hazardous  and 
Solid  Waste  Act  Amendments  of  1984 
(HSWA),  Public  Law  96-618.  Revisions 
to  State  hazardous  waste  programs  are 
necessary  when  Federal  statutory  or 
regulatory  authority  is  modified. 
Because  HSWA  extensively  amended 
RCRA,  State  programs  must  be  modified 
to  reflect  those  amendments.  By 
incorporating  by  reference  the 
authorized  /^zona  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  authorized  in 
Arizona,  the  status  of  Federally 
approved  requirements  of  the  Arizona 
program  will  be  readily  discernible. 

Tne  Agency  will  only  incorporate  by 
reference  for  enforcement  purposes 
those  provisions  of  the  Arizona 
hazardous  waste  management  program 
for  which  authorization  approval  has 
been  granted  by  EPA.  Concerning 
HSWA,  some  State  requirements  may  be 
similar  to  HSWA  requirements  that  are 
in  effect  under  Federal  statutory 
authority  in  that  State.  However,  a 
State's  HSWA-type  requirements  are  not 
authorized  and  will  not  be  codified  into 
the  CFR  until  the  Regional 
Administrator  publishes  her  final 
decision  to  authorize  the  State  for 
specific  HSWA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State  analogs. 

Arizona  Authorized  Hazardous  Waste 
Program 

To  incorporate  by  reference  the 
Arizona  authorized  hazardous  waste 
program,  EPA  has  added  Subpart  D  to 


40  CFR  part  272.  The  State  statutes  and 
regulations  are  incorporated  by 
reference  at  40  CFR  272.151(b)(1);  and 
the  Memorandiun  of  Agreement,  the 
Attorney  General's  Statement  and  the 
Program  Description  are  referenced  at 
40  CFR  272.151(b)  (4).  (5).  and  (6), 
respectively. 

The  Agency  retains  the  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  enforcement  actions,  the 
Agency  will  rely  on  Federal  sanctions. 
Federal  inspection  authorities,  and  the 
Federal  Administrative  Procedure  Act 
rather  than  the  State  authorized  analogs 
to  these  requirements.  Therefore,  the 
Agency  does  not  intend  tp  incorporate 
by  reference  for  piuposes  of 
enforcement  such  particular,  authorized 
Arizona  enforcement  authorities. 
Section  272.151(b)(2)  lists  those 
authorized  Arizona  authorities  that  are 
part  of  the  authorized  program  but  are 
not  incorporated  by  reference. 

Some  provisions  of  the  State's 
hazardous  waste  management  program 
are  not  part  of  the  Federally  authorized 
State  program.  These  non-authorized 
provisions  are  not  part  of  the  RCRA 
Subtitle  C  program  because  they  are 
"broader  in  scope"  than  RCRA  Subtitle 
C  (see  40  CFR  271. l(i)).  As  a  result. 
State  provisions  which  are  "broader  in 
scope"  than  the  Federal  program  are  not 
incorporated  by  reference  for  purposes 
of  enforcement  in  40  CFR  part  272. 
Section  272.151(b)(3)  of  40  CFR  lists  for 
reference  and  clarity  the  Arizona 
statutory  and  regulatory  provisions 
which  are  "broader  in  scope"  than  the 
Federal  program  and  which  are  not, 
therefore,  part  of  the  authorized 
program  being  incorporated  by  reference 
today.  "Broader  in  scope"  provisions 
will  not  be  enforced  by  EPA;  the  State, 
however,  will  continue  to  enforce  such 
provisions. 

On  July  1, 1987,  Arizona  renumbered 
its  hazardous  waste  statutes  while 
transferring  the  statutes  from  Title  36, 
Arizona  Revised  Statutes,  to  Title  49, 
Arizona  Revised  Statutes.  The  table 
immediately  below  provides  the  analogs 
between  the  former  and  renumbered 
provisions  of  the  Arizona  hazardous 
waste  statutes. 


Former  Arizona  provi- 
sion *  by  section  num- 
ber 


36-2801 
36-2802 
36-2803 
36-2804 
36-2805 
36-2806 
36-2821 


Renumbered  Arizona 

provision  2  by  section 

number 


49-901 
49-902 

4&-903 
49-904 
49-905 
49-921 


Fomfier  Arizona  provh 
sion'  by  section  num- 
ber 

Renumbeied  Arizona 

provision  2  by  section 

nuntMT 

36-2822  

36-2823  

49-922 

49-922.01 

49-923 

36-2824  

49-924 

36-2825  

4^-925 

36-2825.01  

36-2826  

36-2827  

4»-026 
49-927 
49-928 

36-2841   

49-929 
49-930 
49-941 

36-2842  

36-2843  

36-2844  

49-942 
49-943 
49-944 

^  Arizona  Revised  Statutes,  Title  36.  adopt- 
ed effective  July  27. 1983. 

2  Arizona  Revised  Statues,  Title  49,  Sec- 
tions 49-901  ttvough  49-928,  and  49-941 
through  49-944,  iwnended  effective  July  1, 
1987;  and  Sections  49-929  and  49-930, 
amended  effective  July  l ,  1990. 

On  May  29, 1987,  Arizona 
renumbered  its  hazardous  waste  rules 
while  transferring  the  rules  &x)m 
Chapter  8,  Title  9  of  the  Arizona  Official 
Compilation  of  Administrative  Rules 
and  Regulations  to  Chapter  8.  Title  18 
of  the  Arizona  Administrative  Code. 
The  table  immediately  below  provides 
the  analogs  between  die  former  and 
renumbered  provisions  of  the  Arizona 
hazardous  waste  regulations. 


Fonner  Arizona  provi- 

sion3  by  section  nun>- 

ber 


R&-8-1801  through 
R9-8-1869  (all  re- 
served). 

R9-8-1860  

R9-8-1861  

R9-8-1862 _ 

R*-8-1863  

R9-8-1864 „ 

R9-8-1865  

R&-ft-1866  (re- 
served). 

R^-6-1 867  (re- 
served). 

R9-8-1868  (re- 
sen/ed). 

R9-8-1869  

R9-8-1870  

R9-6-1871  

R9-8-1 872  through 
R9-8-i879(a«  re- 
served.. 

R9-8-1880  


Renumbered  Arizona 

proviston*  by  section 

number 


R1 8-8-201  through 
R18-8-259  (an  re- 
served) 

R1 8-8-260. 

R1&-6-261. 

R 18-8-262. 

R1 8-8-263. 

R18-8-284. 

Rl8-8-aH. 

R1 8-8-266. 

R1 6-6-267  (re- 
served). 
R1 8-6-268. 

Rl8-«-269. 

R1 8-8-270. 

R1 8-6-271. 

R1 8-6-272  through 
R1&-8-279  (alt  re- 
served). 

R 18-8-280. 


3  Hazardous  Waste  Regulations.  Chapter  8. 
Title  9,  Arizona  Official  Compilation  o(  Admin- 
istrative Rules  and  Regulations,  adopted  effec- 
tive July  24,  1984,  amended  effective  Jurw  27. 
1985.  and  amended  effective  August  5, 1986. 

'Waste  Management  Rules,  Chapter  8. 
Title  18,  Arizona  Administrative  Code.  Sec- 
tions R18-8-201  through  R18-8-280,  amend- 
ed effective  May  29, 1987. 
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HSWAPj 

As  ndted  Aovb.  the  Agency  is  not 
amftnding  40  CFR  part  272  to  include 
HSWA  requinBents  and  prohibitions 
that  are  inmediatBly  effective  in 
Arizona  and  other  States.  Section 
3006(g)  of  RC31A  provides  that  any 
requirement  or  pwhihition  of  HSWA 
(including  iiBplementing  regulations) 
takes  effect  in  ^tttfhorized  -States  ait  the 
same  time  that  it  takes  elfect  in  non- 
authorized  States.  Thus,  EPA  has 
immediate  aul^Knity  to  implement  a 
HSWA  requirement  or  prohibition  once 
it  is  effective.  A  HSWA  requirement  or 
prohibitfon  supercedes  any  less 
striiigent  or  mconsistent  State  provision 
which  siay  have  been  previously 
authorized  by  EPA  (see  50  FR  28702. 
My  15, 1985). 

Because  of  the  vast  mmAer  of  HSWA 
statutory  and  cegulatory  requirements 
taking  effect  over  the  next  few  years, 
EPA  expects  that  many  previously 
authorized  and  incorporated  by 
reference  State  provisions  will  be 
affected.  The  States  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deadlines  set  forth  tfi  40  CFR 
271.21,  and  then  to  seek  authorization 
fortltose  revisions  pursuant  to  40  CFR 
part  271.  EPA  expects  thart  the  States 
will  modify  their  programs  substantially 
and  repeatedly,  bistead  of  amending  40 
CFR  part  272  every  time  a  new  HSWA 
provtsiwi  takes  effect  under  the 
authority  of  RCRA  3006(g),  EPA  will 
wait  until  the  State  receives 
authorization  isr  its  analog  to  the  new 
HSWA  provision  before  amending  the 
section  of  40  CFR  part  272  applicable  to 
the  State.  In  the  interim,  persons 
wanting  to  know  whether  a  HSWA 
requirement  or  prohibition  is  in  effeti 
should  refer  to  40  CFR  271.1(j).  as 
amended,  which  lists  each  such 
provision. 

Incorporation  by  reference  of  Stafte 
authorized  programs  in  the  CFR  should 
substantially  enhance  the  public's 
ability  to  discern  the  current  status  of 
the  authorized  State  program  and  clarif)' 
the  extent  of  Federal  enforcement 
authority.  This  will  be  particularly  trut; 
as  more  State  program  revisions 
adopting  HSWA  provisions  are 
authorized. 

As  indicated  earlier.  Arizona  is 
authorized  to  implement  cextaio  HSWA 
requirements  in  lieu  of  EPA.  EPA  has 
ej^tlicitly  indicated  its  intent  to  allow 
•uch  action  in  Federal  Segisler 
documenits  granting  Arirona 
authorization  effective  October  7. 1<W1 
(56  FR  37290.  August  6, 1991). 
SepteBibef  11. 1992  (57  FR  30905.  KJy 
13. 1992;  57  FR  41699.  September  11. 


19$  2j,  jsnoaoy  22. 1993  (S7 FR^asS. 
No  ember  23.  tM2i,  and  Deceiver  27, 
19«  3  (5«  f»  57745,  Ootoher 27, 1«98(). 

Cei  tificafion  tinder  Ihe  Regidatoiy 
Fie  [ibimy  Act 

F  Lirsuant  to  the  pnmsions  Of  5  UJSiC. 
605  [b).  I  hereby  certify  that  this  aotion 
wil  not  have  a  aigmfeant  economic 
impact  on  a  substantial  number  g€  small 
entities.  This  action  is  intended  to 
inci  irporate  by  rcfferenoe  the  decisions 
aht  ady  made  to  authoriae  Arizona's 
pro  »ram  and  has  no  separate  effect  ■oa 
hat]  dlers  of  hazardous  wasle  in  the  State 
or  \  pon  small  enU'ties.  This  rule, 
the  efope,  does  not  require  a  regulatoiy 
i\ti>  ibility  analysis. 

Col  ipliance  With  Executive  Order 
12GB6 

1  le  Office  of  Management  and  Budget 
has  exempted  this  rule  irom  the 
req  lirements  of  sectioB  §  of  Executive 
Or(  er  12866. 

Pa|  erwork  KediiicliAB  Act 

I  nder  the  Paperwork  Redaction  Act. 
44  J.S.C.  3501  et  seg..  Federal  agencies 
mu  rt  consider  tSie  paperwork  biuden 
imsosed  by  any  infonnation  request 
con  tained  in  a  proposed  rule  or  a  final 
ruh  .  This  rule  will  not  impose  any 
infcrmation  requirements  tipon  the 
reg  darted  community. 

lis  af  Subjects  ia  40  CFR  Part  272 

E  nvironmental  protection. 
Adi  ninistrative  practice  and  procedure. 
Coi  fidential  business  information. 
Ha:  ardous  waste transgjortali on, 
Hai  ardous  waste.  Incorporation  by 
ref<  rence,  Indian  lands, 
Int(  rgovermnental  relations,  Penalties, 
Rej  orting  and  recordkeeping 
req  lirements.  Water  pollution  corrtrofl, 
Wa  er  supply. 

C  jted:  June  14, 1994. 
Ittli  I  Wise. 

Act  ng  Regioaal  Admiitistiator. 

F  or  the  reasons  set  forth  in  the     " 
pre  inrble.  40  CFR  part  272  is  amended 
as   allows: 

PA  rr  272— APPROVED  STATE 

HA  :AflOOUS  WASTE  MANAGeMEffr 

PR  )GRAM 

1 .  The  aatborfty  citation  ka  part  272 
c:oi  tinuesto  read  as  follows: 

fi  utherity:  .Sees.  2«02(a).  3006.  and  7004(b) 
of  t  le  Solid  Waste  Disposal  Ad,  as  amended 
tiy  he  Resource  Ckmservatiou  and  Reoevery 
At:l  of  1976,  as  amended,  42  U.S.C.  8912(ai, 
69:  3.  and  697«lfa4. 

i .  Subpart  D  is  amended  by  adding 
S2  '2.151  tofcad  as  follows: 


§272.151   <Aiiz»n4tatoiAdininiat»rMl 
Progiam:  /Final  Authorijation. 

(a)  Pursuant  to  aectien  300€i(b)  of 
RCRA.  42  U.SiC.  €926^,  Arizona  has 
flna)  aut^iofiiatiMi  finr  the  following 
elements  as  submitted  .to  £PA  in 
Arizona's  base  pragram  application  for 
final  authorixation  which  was  approved 
by  EPA  ef£eoti«e«B  Decmnber  4, 196S. 
Subsequent  pmugiani  leviEien 
appiictftians  were  approved  ei^Bctrvemi 
OctefaerT.  1991.  September  11, 1992. 
January  22, 199S.  and  December  Z7^ 
1993.  Arizona  is  authorized  to 
implement  certain  HSWA  requiiieinenls 
in  lieu  of  EPA.  EPA  has  expUtatiy 
indicated  its  iitlent  to  aUow  such  action 
effective  on  October  7. 1991,  September 
11, 1992,  )anuai7  22. 1993,  and 
Deceoibetr  27, 1993. 

(M  State  Statutee  and  fiegirfatians.  fl ) 
The  Arizona  statutes  and  segulations 
cited  in  this  paragraph  ace  dncorpcHated 
by  referenoe  «s  part  of  the  hazardous 
waste  management  program  under 
Subtitle  C  of  RCRA,  42  U.S.C.  ©921  et 
sea. 

(i)  EPA  Approved  Arizona  Statutory 
Requicemeoits  Applicable  to  l3ie 
Hazmtious  Waste  Managem^U  Pnogrant., 
June,  1S9«. 

^iij  £PA  Approved  Arizona  Regulatai^ 
RequiTemeirts  Applicable  to  the 
Hazardous  Waste  Management  Program. 
Juiie.  1994. 

12)  The  feliowing  statutes  and 
regulations  comsmiag  State 
enforcemeot.  although  not  incorporated 
by  referexKe.  are  part  of  the  authoriaed 
State  progOBR: 

<i)  Arizona  Lows  Belatangto 
Env'moruaenlal  Quality,  1992  ediibion, 
reprinted  from  Arizofta  Bevised 
Stxitutes.  Tit!le  49,  Sections  49-141 
through  49-144;  49-261  through  49- 
265;  49-287;  49-923  tlwough  49-926.; 
49-92*:  and  49-943. 

(ii)  Arrzono  Administrative Oitde, 
Title  18.  Chapter  6,  March  31. 1993.. 
Sections  Rie-e-260  J);  Rie-e-271.G 
through  Rl8-»-271.Q;  and  R-16-6- 
280.A  tlmsogh  Rl8-»-2»0.D. 

(3)  Tlae  ioJlowing  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Fedecal  program,  are  not 
part  of  the  authorized  program,  and  not 
incorporated  by  referenoe: 

(i)  Arizona  Laws  Relating  to 
Environmental  Qaality,  1992  edition, 
reprinted  from  Arizoiui  Revised 
Statutes.  Title  49,  Sections  49-961 
tiHWig^  49-905;  49^22,01:  49-927;  49- 
929  through  49-942;  and  49-944. 

(ii)  Arizona  Administrative  Code, 
Title  18,  Chapter  8.  Mart*  31, 1993. 
Sections  R18-8-261.H;  R18-8-269-.  B«d 
R18-8-27QH. 

(4)  Memorandum  ofAgre&uent.  T<be 
Memora&diun  of  Agreement  between 


Federal  Register  /  Vol.  59,  No.  202  /  Thursday,  October  20.  1994  /  Rules  and  RegulaUons 


52921 


EPA  Region  IX  and  the  Arizona 
Department  of  Environmental  Quality, 
signed  by  the  EPA  Regional 
Administrator  on  June  20, 1991,  is 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  et  seq. 

(5)  Statement  of  Legal  Authority. 
"Attorney  General's  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  Arizona  on  September  13, 
1984,  and  revisions,  supplements  and 
addenda  to  that  Statement  dated 
November  22, 1989,  October  31, 1990, 
and  August  23, 1993  (two  documents) 
are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  et  seq. 

(6)  Program  Description.  The  Program 
Description  and  any  other  materials 
submitted  as  part  of  the  original 
application  or  as  supplements  thereto 
are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  et  seq. 

3.  Appendix  A  to  part  272  is  amended 
by  adding  in  alphabetical  order, 
"Arizona"  and  its  listing  to  read  as 
follows: 

Appendix  A  to  Part  272— State 
Requirements 

•  •        *        »        • 

Arizona 

The  statutory  provisions  include: 
Arizona  Laws  Relating  to  Environmental 
Quality,  1992  edition,  reprinted  from  Arizona 
Revised  Statutes,  Title  49,  Sections  49-921, 
and  4&-922.  Copies  of  the  Arizona  statutes 
can  be  obtained  from  the  State  Bar  of 
Arizona.  Ill  West  Munroe.  Suite  1800, 
Phoenix,  Arizona  85003-1742. 
The  regulatory  provisions  include: 
Arizona  Administrative  Code,  Title  18, 
Chapter  8,  March  31, 1993,  Sections  R18-8- 
260. A  through  R18-8-260.C,  R18-8-260.E 
through  R18-8-260.G;  R18-8-261.A  through 
R18-8-261.H,  R18-8-261.);  R18-8-262;  R18- 
8-263;  R18-8-264;  R18-8-265:  R18-8-266: 
Rl  8-8-268:  Rl 8-8-270. A  through  R18-8- 
270.G,  R18-8-270.I  through  R18-8-270.R; 
and  R18-8-271.A  through  R18-8-271.E. 
Copies  of  the  Arizona  regulations  can  be 
obtained  from  the  Arizona  Secretary  of  State, 
Publications,  Notary,  Charitable  Solicitation 
&  Telemarketing  Division,  1700  West 
Washington,  7th  Floor,  Phoenix,  Arizona 
85007-2808. 

•  •         •         •         • 

(FR  Doc.  94-26023  Filed  10-19-94;  8:45  am] 
BILLIMQ  COOC:  66«(MS«-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7093 
[OR-943-4210-06;  GP4-229;  WASH-05805] 

Public  Land  Order  No.  3862, 
Correction;  Withdrawal  for  National 
Forest  Roadside  Zone;  Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  will  correct  an 
error  in  the  land  description  in  Public 
Land  Order  No.  3862. 

EFFECTIVE  DATE:  October  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-280- 
7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  hereby  ordered  as 
follows: 

The  land  description  in  Public  Land 
Order  No.  3862  signed  November  2, 
1965.  published  November  9. 1965.  FR 
Doc.  65-12005  is  hereby  corrected  as 
follows; 

On  page  14106,  paragraph  1,  under  T. 
21  N.,  R.  17  E..  which  reads  "Sec.  22, 
NV2NWV4,  SWV4NWV4.  N\VV4SWV4, 
NV2SEV4SWV4  and  SEV4SEV4SWV4;  Sec. 
27,  EV2SWV4,  EV2NEV4NWV4  and 
SEV4NWV4;"  is  hereby  corrected  to  read 
"Sec.  22,  NV2NWV4,  SWV4NWV4. 
VV1/2SWV4  and  VVViSE'ASW'A;  Sec.  27, 
EV2WV;j;." 

Dated:  October  5, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  94-25979  Filed  l(V-19-94;  8:45  am] 

BILLING  COOE  43ia-«S-P 


43  CFR  Public  Land  Order  7094 
(AK-832-4210-06;  F-8S277] 

Partial  Revocation  of  Secretarial  Order 
dated  July  19, 1941,  as  Modified; 
Alaska 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 


Alaska,  if  such  land  is  otherwise 
available.  Any  land  that  is  not  conveyed 
to  the  State  will  be  subject  to  the  terms 
and  conditions  of  Public  Land  Order 
Nos.  5179  and  5180,  as  amended,  and 
any  other  withdrawal  of  record. 
EFFECTIVE  DATE:  October  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Offi<;e,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 
1714  (1988),  and  by  Section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act,  43  U.S.C.  1616(d)(1)  (1988),  it  is 
ordered  as  follows: 

1.  The  Secretarial  Order  dated  July  19, 
1941,  as  modified,  which  withdrew 
public  land  at  Chicken  for  Air 
Navigation  Site  No.  164,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Copper  River  Meridian 

l,ocated  within  Tps.  26  and  27  N.,  R.  18  E.. 
described  as  U.S.  Survey  No.  8836. 
The  area  described  contains  34.88  acres. 

2.  The  State  of  Alaska  applications  for 
selection  made  under  Section  6(b)  of  the 
Alaska  Statehood  Act  of  July  7, 1958,  48 
U.S.C.  note  prec.  21  (1988),  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1635(e)  (1988).  become  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Land  not  conveyed 
to  the  State  will  be  subject  to  the  terms 
and  conditions  of  PubUc  Land  Order 
Nos.  5179  and  5180.  as  amended,  and 
any  other  withdrawal  of  record. 

Dated:  October  5, 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  94-25978  Filed  10-19-94:  8  45  ami 

BILUNG  CODE  4310-JA-P 


SUMMARY:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects 
34.88  acres  of  public  land  withdrawn 
for  Air  Navigation  Site  No.  164  at 
Chicken.  This  action  also  allows  the 
conveyance  of  the  land  to  the  State  of 


43  CFR  Public  Land  Order  7095 
[CO-930-4210-06;  COC-064413] 

Withdrawal  of  National  Forest  System 
Land  for  Protection  of  the  Winter  Park 
Ski  Area;  Colorado 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  withdraws 
4.975.43  acres  of  National  Forest  System 
land  from  mining  for  50  years  to  protect 
recreational  resources  and  facilities  at 
the  Winter  Park  Ski  Area.  The  land  has 
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been  and  remains  open  to  such  forms  of 
disposition  asmay'by  law  be  made  of 
fOationall  Forest  System  land  and  »e 
mineratl  leasiqg. 

EFFECnVEiUaEljOctober  20. 1994. 
FOR  FURTHEMWPOMMVON  CONT/ttT: 
Doris  E.  •Cbaliits,  ALM.  Ciohirado  State 
OfTice.^SO  Youoe&eld  Steet. 
Lak6«w)od.€«lQrado  80215-7076.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  4he  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  u.S.C. 
1714  (1988).  it  isAidered^  follows: 

1.  Subject  to  valid  existing  riglils,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  {J.SJC.  Ch.  2 
( 19881)  for  protfiOtion  of  the  Winter  Park 
Ski  Area: 

Sixth  Principal  Meridian 

Arapaho  National  Forest 

Beginning  at  Comer  No.  1 .  the  South  '/•     • 

Comer  of  section  33,  T.  VS.,  R.  75  W., 
From  Comer  Mo.  1  by  Metes  and  Bounds. 
Westerly  along  the  flouth  boundary  of  T.  1  S.. 

R.  76  W.,  135.57  chains  loiCorner  No.  i: 
South  302.90  chains  to  Comer  No.  3; 
East  20  chains  to  Corner  No.  4; 
South  40  chains  to  Comer  No.  5. 
East  20'chains  to  Comer  No.  6; 
.South  20  chains  to  Comer  1>io.  7. 
Edst  20  chains  to  Comer  No.  8: 
South  40  chains  tc  Comer :No.  9: 
Ea!it  80  chains  to  Comer  Mo.  10: 
North  20  chains  to  Comer  No.  i  L 
Erist  20  chains  to  Comer  No.  12: 
North  20  chains  to  Comer  Ne.  ML 
East  40  chains  to  Comer  .No.  14; 
North  20  chains  10  Comer  No.  T5. 
East  60  chains  to  Comer  No.  16; 
North  approximateiy  25.-88  f  hains  toCktntcr 

fHu.  17; 
S(,iith  80"  West  «».37  choinstii  Comer  No 

18: 
North  10°  West  160  chains  to  Qirner  No.  iq. 
North  64  chains  to  Comer  No.  20: 
Nf»rth  70° East  68 chains  toComer  No.  21, 
Nfirt*!  20°  West  06  chains  to  CortMsr  No  1 ,  a( 

th«  True  Point  of  Beginning 
Tht? area  described contaiii.s  4.JI75.43  ac;ns 
ct  National  Forest  System  Land  in  Grand 
fiiunty 

2.  The  withdnuval  niadt  bv  tiiis  order 
dues  not  alter  the  applicability  of  those 
puWic  land  taws^oveming  the  use  of 
National  Foiest  System  land  under 
lease,  license,  or  permit,  or  governing; 
the  di.sposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  5(» 
years  from  thf  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  befcire  the  expiration  dale 
pursuant  to  Section  204(f)  of  the  Federal 
I-'\nd  and  Policy  and  MaaagBment  Art 


of  1!  176. 43  WSiC  iL71«(D(M«Bi,ttfae 
Seci  stary  determines  that  the 
with  drawal.8ifaaUibe«atte»lHl. 

Da  ed:  October  5, 1994. 
Bob  Armstrong. 

AsuJMunt  Secmtaty'sflhe  Interior. 
(FK  Doc.  94-26040  Filed  10-19-94:8x45  am) 
BILUllB  CODE  431»->1B^ 


43  G^APubUclanid  Order  7096 
(AZ-»30-4210-06:  AZA-2831] 

Ravi  '^^♦■*fc*%  aI XbAkU/^i  — — -^  Anriai  **— 
502(];AdzOTe 

AGEh  CY:  Bureau  of  Land-Management. 
Inter  or. 

ACn<  M:  Public  Land  Order. 


SUM!  ARY:  This  order  revokes  in  its 
entii  !ty  a  f>\iblic  land  OFder  Wbidi 
with  Irew  140,46  aoes  of  jaUblic  land  for 
the  r  epartment  of  the  Air  Force  in 
conn  action  with  Its  Titan  Missile 
prog  am.  The  land  is  no  longer  needed 
by  th  sltupBttmentiitf  the  Air ftoroe.  This 
actio  1  wUl  open  ifhe  land  to  surface  • 
entrj  andonining.  The  land  has  been 
and  \  /ill  remain  open  to  mineral  leasing. 
EFFEt  TWE  ©ATE:  November  21, 1994. 
FOR  » tmTHER  INFORMtATION  CONTACT: 
lohnMezes.  BLM  Arizona  State  Office, 
P.O.  Box  16563.  Phoenix.  Arizona 
850li, 602-650-0509. 

Byjvrrtue  of  the  authority  vested  in 
the  Sbcretary  of  the  Interior  by  Section 
204  df  the  Federal  Land  Poficy  and 
Management  Act  of  1976.  43  O.SXI. 
171 4  h 9881.  it  is  ordered  as  follows: 

1.  fubltcLandtJrder  No.  5023,  w^ich 
withdrew  140.«tB  acres  of  public  land  Tor 
the  D^artment  df  the  Air  Force,  is 
herel  y  revoked  in  its  entirety  as  it 
affect  ?  the  following  described  land: 
Gila  a  nd  Salt  River  Meridian 

T.  15  ;..K.  HE.. 

Sec  19,  lot  4; 

Sec  30,  lots  2.and  5 

Thj  area  described  ctintains  146.46  acres  in 
I'inia'  xjunty. 

2. 1  A  10  a.m.  on  November  21. 1994, 
the  la  id- will  be  opened  to  the  operation 
of  the  public  land  laws  generally, 
subje  rtlovatlid  existing  rights,  the 
provi  iions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requi  ements  orapplicablelaw.  All 
valid  jpplications  received  at  or  prior  to 
10  a.i  I.  on  November  21, 1994.  shall  he 
consi  lered  as  simultaneously  filed  at 
that  t  me.  Those  JBoeivedtheieafter 
sha  1 1  le  cfflnsideEed  lin  the  order  of 
filing 

3.  /  t  lOa.m.  on  November 21, 1994, 
the  la  id  will  he  tipened  to  location  and 
entry  tinderitheynitodStatef  mining 


laws,  subieatto  vdM  eicisthig  ^g^.  (h» 
pravisions  ofieadstingxwMidrawirts. 
other  segregations  of  lecosd,  widifhe 
requ  I  remeoftB  of  ^)fdicahle 'low. 
Appropriation  sf «ny  •f  the  bnid 
described  in  this  order  under  the 
general -mining  iafws  prior 'to  the 'date 
and  time  of  re.storatiGn  is  unauthorized. 
Any  such  attenyUed  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  agaitist  the  United  States.  Acts 
required  to  e.<ttabl(sh  a  location  andlo 
initiate  a  right  of  possession  are 
governed  by-Sterte  law -where  not  in 
<:onfliot  with  Federal  law.  The  Bureau  of 
Land  Management  wll  not  intervene  in 
di.sputes  between  rival  locators  over 
possessorv-  rights  since  Congress  has 
provided  for  sut:h  detemunations  in 
local  courts. 

Dated:  iQctubcr^.  1994 
BobAnastnmg. 

Assistant Sm:ratar\  ofthelitterior. 

[FR  Dot..  94-26041  Filed  lO-t^-Pq;  8.-45  anil 

BUUNG  CODE  49f0-42-f> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  216 

[Docket  No.  J<lt088-4288: 1.0.  D92399BG 
RIN0648-AQ33 

Taking  and  importing  of  Marine 
Mamn>als 

AGEflCV:  IMationafl  Marine  Fineries 
Service  (^JMFS),  National  Oc-eanic  and 
Atmospheric  Admini.stration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  nilelo 
codify  Federal  District  Court  orders 
prohibrting  the  deployment  of  any 
purse-seine  net  on  orthe  encircJlement 
with  any  purse  seine  net  of  any  school 
of  dolphins  within  a  defined  area  of  the 
eastern  tropical  Pacific  Ocean  (FTP,) 
when  any  offshore  spotted  dolphin 
[Stenella  attenuata)  is  observed  prior  to 
the  release  of  the  net  skiff.  This 
prohibition  will  result  in  reduced 
mortality  of  offshore  spotted  dolphins  as 
a  result  of  purse  seine  fishing  in  the 
ETP.  This  rule  also  makes  a  technical 
correction  to  scientific  names 
inadvertently  transposed  in  a  previous 
rule. 

EFFECTIVE  DATE:  This  tmal  rule  is 
effective  October  17, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  r>ana  S.  VVi!k.«.  310-980-401b. 
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SUPPt.Bi&NTARV  MFOMUTKMC  On 
November  1, 1993.  NMFS  published  a 
final  rule  declaring  the  northeastern 
stock  of  offshore  ^ratted  dolphin 
[Stenella  attenuata)  to  be  depleted  (58 
FR  58285;  November  1. 1993).  under 
section  3(1)  of  the  Marine  Mammal 
Protectim  Act  (16  U.S.C.  1362(1)).  On 
January  27, 1994,  the  U.S.  District  Court 
for  the  Northern  District  of  California  in 
the  case  of  Earth  Island  Institute  v. 
Brown,  No.  C  88-1380  TEH.  mioined 
NMFS,  effective  immediately,  from 
permitting  any  incidental  taking  of  any 
northeastern  offshore  spotted  dolphin  in 
the  ETP.  The  Court  further  ordered 
NMFS  to  issue  regulations  to  prohibit 
the  encirclement  of  any  school  of 
dolphins  where  an  official  U.S.  or  Inter- 
American  Tropical  Tuna  Commission 
(lATTC)  observer  observes  any 
northeastern  offshore  spotted  dolphin  in 
the  school  prior  to  the  release  of  the  net 
skiff.  In  compliance  with  the  order, 
NMFS  notified  the  U.S.  tuna  fleet  on 
January  31. 1994,  that  sets  on  schools  of 
dolphins  containing  any  offshore 
spotted  dolphins  were  prohibited, 
effective  immedialelv,  in  the  area  north 
of  5°  N.  lat.,  and  east  of  120°  VV.  long. 
In  further  compliance  with  provisions 
in  the  Court  order  to  minimize  the 
taking  of  northeastern  o&hore  spotted 
dolphins,  on  February  4,  1994,  NMFS 
extended  the  prohibition  to  prohibit  the 
taking  of  all  offshore  spotted  dolphins 
in  the  ETP  (59  FR  8417). 

The  Coiut  ordered  the  parties  to 
devise  a  means  to  minimize  the  taking 
of  dolphins  belonging  to  the 
northeastern  stock  along  the 
geographical  boundary  separating  them 
from  other  stocks.  Because  the  parties 
were  unable  to  agree  on  the  size  of  the 
geographic  area  that  would  be  needed  to 
minimize  the  taking,  they  resubmitted 
this  issue  to  the  Court  and  asked  that  it 
determine  the  geographic  range  where 
the  prohibition  would  apply.  NMFS  also 
requested  that  the  Court  provide  time 
for  it  to  publish  the  regulations 
implementing  the  order  after  resolution 
of  this  issue. 

On  August  24,  1994,  with  a 
subsequent  technical  correction  on 
September  19. 1994,  the  Court  amended 
its  order  of  January  27.  and  specified 
that  the  prohibition  applied  only  in  the 
area  from  40"  N.  lat.  to  5°  N.  lat.,  and 
from  120°  W.  long,  to  the  coastline  of 
Central  and  South  America.  This  area 
had  been  described  by  experts  in 
documents  filed  with  the  Court  as  the 
primary  region  for  the  northeastern 
stock  of  offshore  spotted  dolphins.  The 
Court  also  ordered  NMFS  to  issue  final 
regulations  within  30  days  of  the 
September  19  order,  prohibiting  the 
encirclement  of  any  school  of  dolphins 


within  the  boundary  regi(Hi  where  an 
official  U.S.  or  lATTC  observer  observes 
any  offshore  spotted  dolphin  in  the 
school  prior  to  the  relesse  of  the  net 

skiff. 

NMFS  issues  this  final  rule  to  codify 
the  Court  orders.  The  orders  and  rule 
make  it  imlawful  for  any  person  or 
vessel  subject  to  the  jurisdiction  of  the 
United  States  intentionally  to  deploy  a 
purse  seine  net  on,  or  to  encircle  with 
a  purse  seine  net,  any  school  of 
dolphins  in  the  area  from  40°  N.  lat.  to 
5°  N.  lat.,  and  from  120*  W.  long,  to  the 
coastline  of  Central  and  South  America 
in  which  any  offshore  spotted  dolphin 
[Stenella  attenuata)  are  observed  in  the 
school  prior  to  the  release  of  the  net 
skiff.  Consistent  with  the  existing 
regulatory-  language  prohibiting  sets  on 
eastern  spinner  and  coastal  spotted 
dolphins,  the  rule  provides  that  any 
observation  of  any  offshore  spotted 
dolphin  in  a  school  of  dolphins 
establishes  the  obligaticm  not  to  deploy 
a  net  on,  or  to  encircle  with  a  net,  the 
school.  NMFS  considers  this  prohibition 
on  encircling  northeastern  offshore 
spotted  dolphins  as  a  U.S.  marine 
mammal  program  element  which  a 
foreign  nation  must  include  in  its 
marine  mammal  protection  program  in 
order  for  that  program  to  be  comparable 
to  the  U.S.  program,  as  required  by 
section  101(a)(2)(B)  of  the  MMPA. 

This  rule  also  noakes  a  technical 
correction  to  50  CFR 
216.24(d)(2)(i)(A)(2).  where  the 
scientific  names  for  coastal  spotted 
dolphin  [Stenellii  attenuata)  and 
northern  tropical  striped  dolphin 
[Stenella  coeruleoalba)  were 
inadvertently  transposed. 

Classification 

This  rule  implements  a  Court  order 
and  does  not  involve  the  exercise  of 
agency  discretion  and,  therefore,  under 
5  U.S.C.  553(b)(B)  good  cause  exists  to 
waive  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act.  as  such  procedures  are 
unnecessary.  Further,  in  that  this  rule 
implements  a  Court  order  already  in 
effect,  good  cause  exists  under  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delay  in 
effective  date.  Because  the  revision  of 
216.24(d)(2)(i)(A)(2)  only  makes  a 
technical  correction,  it  is  unnecessary  to 
provide  notice  and  public  comment,  or 
to  delay  for  30  days  the  effective  date. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Penalties.  Reporting  and 


recordkeeping  requirements. 

Transportation. 

Dated:  October  14, 1994. 
Gary  C.  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  Part  216  is  amended  as  follows: 

PART  216-REGULAT10NS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361  etseq..  unlf-s 
otherwise  noted. 

2.  Section  216.ii4  is  amended  by 
revising  paragraphs  (d)(2){i)(A)  (2)  and 
(3)  to  read  as  follows: 

§216.24    Taidng  and  reiatod 
to  commercial  fishing 


(d)  •  •  • 
(2)  *  •  • 
(i)  •  •  • 
(A)  •  •  • 

(2)  The  total  number  of  mortalities  of 
coastal  spotted  dolphin  [Stenella 
attenuata)  shall  not  exceed  250,  and  the 
total  number  of  mortalities  of  northern 
tropical  striped  dolphin  [Stenella 
coeruleoalba)  shall  not  exceed  429, 
during  any  year;  and 

[3)  No  purse  seine  net  may  be 
deployed  on  or  used  to  encircle  any 
school  of  dolphins  in  which  any  eastern 
spinner  dolphin  [Stenella  longirostris), 
coastal  spotted  dolphin  [Stenella 
attenuata),  or,  in  the  area  from  40°  N. 
lat.  to  5°  N.  lat.  and  from  120°  W.  long, 
to  the  coastline  of  Central  and  South 
America,  any  offshore  spotted  dolphin 
[Stenella  attenuata),  are  observed  in  the 
school  prior  to  the  release  of  the  net 
skiff. 

•        •        *        •        • 

IFR  Doc.  94-25997  Filed  10-17-94;  3:41  pm| 
BILUNG  COOe  3StO-22-W 


50  CFR  Part  672 

[Dociiet  No.  931199-4042;  I.D.  101294A] 

Groundfish  of  the  Gulf  of  Alasiia 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  the  directed 
fishing  for  Pacific  ocean  perch  in  the 
Eastern  Regulator^-  Area  in  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  use  the  total  allowable  catch  (TAC) 
for  Pacific  ocean  perch  in  this  area. 
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EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  October  19. 1994,  until 
December  31. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPt.EMENTARV  INFORMATION:  The 
groundfisb  fishery  in  the  GOA 

exclusive  economic  zone  is  managed 
by  the  Secretary  of  Commerce  according 
to  the  Fishery  Management  Flan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Coimcil  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B).the  annual  TAC  for 
Pacific  ocean  perch  in  the  Eastern 
Regulatory  Area  was  established  by  the 
final  1994  specifications  of  groundfish 
(59  FR  7647,  February  16. 1994)  as  1,265 
metric  tons  (mt>.  At  the  same  time,  the 
directed  fishery  for  Pacific  ocean  perch 
in  the  Eastern  Regulatory  Area  was 
closed  under  §672.20(c)(2)(ii)  in  order 
to  reserve  amounts  anticipated  to  be 
needed  for  incidental  catch  in  other 
fisheries  (59  FR  7647.  February  16, 
1994).  NMFS  has  determined  that  as  of 
October  1, 1994, 1,139  mt  remain 
unharvested. 

The  Director,  Alaska  Region.  NMFS, 
has  determined  that  the  1994  TAC  for 
Pacific  ocean  perch  in  the  Eastern 
Regulatory  Area  has  not  been  reached. 
Therefore,  NMFS  is  terminating  the 
previous  closure  and  is  opening 


iirected  fishing  for  Pacific  ocean  perch 
n  the  Eastern  Regulatory  Area,  efiective 
it  12  noon,  A.l.t..  October  19. 1994. 

All  other  closures  remain  in  full  force 
md  effect. 

i^lassification 

This  action  is  taken  under  50  CFR 
>72.20  and  is  exempt  from  review  under 
•:.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  14, 1994. 
Uchard  H.  Schaefer. 

'director  of  Office  of  Fisheries,  Conservation 
md  Management.  National  Marine  Fisheries 
ien'ice. 

FR  Doc  94-25962  Filed  10-19-94;  8:45  ami 
ULUNG  CODE  3510-22-f 


K)CFRPart685 
I.D.012694F] 

>elagic  Fisheries  of  the  Westem* 
>acific  Region;  Correction 

I  kGENCY:  National  Marine  Fisheries 
I  Jervice  (NMFS).  National  Oceanic  and 
atmospheric  Administration  (NOAA). 
I  Commerce. 

i  iCTlON:  Final  rule;  correction. 


I  UMMARY:  This  action  corrects  the 
mendatory  instructions  for  a  rule 
lublished  in  the  Federal  Register  of 
4ay  25. 1994.  The  regulations 
rnplemented  Amendyment  7  to  the 
ishery  Management  Plan  for  the 
elagic  Fisheries  of  the  Western  Pacific 
legion. 


EFFECTIVE  DATE:  0001  hours  Hawaii 
time.  June  24. 1994. 

FOR  FURTWR  INFORMATION  CONTACT: 
Svein  Fougner,  310-980-4034. 

SUPPLEMENTARY  INFORMATION:  SecUons 
685.15  and  685.17  were  published 
originally  in  the  October  16, 1991. 
Federal  Register,  effective  from  October 
10. 1991.  through  April  22. 1994.  On 
May  25, 1994,  when  NMFS  revised 
these  sections,  NMFS  inadvert«itly 
used  the  amendatory  instruction  term 
"revised."  NMFS  should  have  used  the 
term  "added,"  since  by  that  time  the 
effectiveness  of  those  sections  had 
expired. 

Correction  of  Publication 

The  publication  on  May  25, 1994  (59 
FR  26979)  (I.D.  012694F1.  FR  Doc.  94- 
12536,  is  corrected  as  follows: 

§685.15   [Corrected] 

1.  On  page  26984,  in  the  first  column, 
amendatory  instruction  8.  and  on  the 
same  page,  in  the  middle  column, 
amendatory  instruction  9..  respectively, 
are  corrected  to  read  as  follows: 

8.  Section  685.15  is  added  to  read  as 
follows: 

9.  Section  685.17  is  added  to  read  as 
follows: 

Dated:  October  14. 1994. 
Charles  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Senice. 
(FR  Doc.  94-25960  Filed  10-17-94;  9:57  am) 
BILUNC  CODE  3510-22-W 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pufakc  of  the  proposed 
issuance  of  rules  and  regulatons.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  pnor  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  315 
RIN  3206-AG22 

Career  and  Career-Conditional 
Employnent 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rula 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  re\'ise 
requirements  of  the  carew-conditional 
employment  system  concerning 
reinstatement,  career  tenure,  and 
probation.  Consistent  with 
recommendations  of  the  National 
Performance  Review,  these  proposals 
would  deregulate  and  simplify  the 
appointment  system.  These  proposals 
would  drop  the  time  Umit  on 
reinstatement  eligibility,  Unk  career 
teniu«  to  completion  of  probation 
instead  of  3  years  of  service,  and  clarify 
pEobationary  period  requirements. 
DATES:  Comments  must  be  submitted  on 
or  before  December  19, 1994. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein, 
Associate  Director  for  Career  Entry, 
Office  of  Personnel  Management,  Room 
6F08, 1900  E  Street  NW,  Washington, 
DC  20415  (FAX  202-606-2329). 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Edwards  on  reinstatement  and  career 
tenure.  Raleigh  Neville  on  probation. 
Both  may  be  reacJied  at  202-606-0830; 
FAX  202-606-2329. 
SUPPLEMENTARY  INFORMATION:  The 
National  Performance  Review  (NPR)  has 
recommended  changes  in  the  way  the 
Government  operates.  One 
recommendation  was  to  deregulate  and 
decentralize  the  personnel  sj'stem  to 
give  agencies  more  authority  over 
hiring.  Consistent  with  the  NPR 
recommendations,  these  proposals 
would  simpUfy  the  career  tenure, 
probation,  and  reinstatement  aspects  of 
the  career-conditional  appointment 
system. 


A  sftecific  NPR  reonnmendation  was 
to  abolish  the  Federal  Peraonnel  Manual 
(FPM).  When  this  was  done  in 
December  1993.  FPM  Chapter  315  was 
provisionally  retained  through 
December  1994  to  enable  OPM  to  issue 
regulations  to  replace  needed 
instructions  found  only  in  the  FPM. 
Rather  than  transfer  existing  rules  from 
the  FPM  to  the  CFR,  OPM  proposes  to 
simplihr  requirements. 

Career-Conditional  Appointment 
System 

The  Federal  career-conditional  system 
is  close  to  40  years  old.  Because  it  was 
created  to  meet  the  needs  of  another  era, 
many  aspects  of  the  system  are 
outdated.  For  example.  majcH'  concerns 
in  designing  the  system  were  two 
provisions  of  the  now  expired  "Whitten 
Amendment"  (section  1310  of  Pub.  L. 
82-253.  November  1. 1951).  One 
provision  was  a  Govenunentwide 
ceiling  on  permanent  employees  and 
another  was  a  requirement  that 
appointments  be  made  on  a 
nonpermanent  basis.  Thus,  the  length  of 
the  career-conditional  period  was  made 
to  be  flexible  so  it  could  be  extended 
beyond  3  years  if  the  permanent 
workforce  became  larger  than  permitted 
by  law. 

Today,  however,  both  career  and 
career-conditional  employees  are 
counted  as  permanent,  and  the  idea  of 
a  varying  service  requirement  for  career 
tenure  no  longer  fits  our  framework. 
Other  than  the  probationary  period, 
there  are  only  two  differences  between 
career  and  career-conditional 
appointments.  First,  non-veteran  career- 
conditional  employees  have  a  3-year 
reinstatement  eligibility.  Other 
employees  have  no  time  limit.  Second, 
in  a  reduction  jn  force,  career 
employees  who  are  not  serving 
probation  have  higher  standing  than    ■ 
career-conditional  employees  have. 

The  basic  purpose  of  the  tenure 
system  has  changed  too.  The  original 
intent  was  that  an  employee  would  gain 
the  full  benefits  of  the  system  only  after 
working  continuously  in  the  career 
system  for  a  certain  period.  A  lengthy 
continuous  service  requirement, 
however,  is  too  burdensome  in  today's 
society  where  workers,  many  of  whom 
are  from  dual  income  families,  are 
highly  mobile  and  subject  to  relocation 
(which  often  results  in  breaks  in  service 
in  Federal  careers).  Furthermore,  over 
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the  years,  we  have  added  exceptions 
and  new  rules  to  accommodate 
changing  employment  conditions.  In  the 
process,  the  body  of  rules  for  career 
tenure  has  become  complex. 

The  relationship  of  probation  and 
career  tenure  is  also  a  confusing  aspect 
of  the  appointment  system.  Most 
individuals  view  completion  of  the 
probationary  period  as  the  most 
significant  change  in  an  employee's 
status.  Once  employees  complete 
probation,  they  acquire  the  adverse 
action  rights  imder  5  CFR  part  432  and 
752.  Despite  having  these  rights,  most 
employees  continue  for  an  additional  2 
years  as  career-conditional  before 
reaching  career  tenure. 

Career  Tenure 

Currently.  5  CFR  315.201(a)  requires  3 
years  of  creditable  service  for  an 
employee  to  receive  a  career 
appointment.  Section  315.201(b) 
provides  that  OPM  will  pubUsh  in  the 
FPM  the  conditions  under  which 
service  may  he  credited  in  meeting  the- 
3-year  requirement. 

These  conditions  are  in  subchapter  2 
of  the  provisionally  retained  FPM 
Chapter  315.  An  employee's  3-year 
period  of  service  must  begin  vnth  one  of 
16  different  categories  of  employment, 
be  substantially  continuous  (with  nine 
categories  of  exceptions),  and  total  3 
years  (with  special  rules  for  less  than 
full-time  service,  credit  for  time  in 
nonpay  status  in  four  situations,  credit 
for  time  off  the  rolls  in  six  situations, 
and  credit  for  certain  intervening 
service  in  seven  situations).  As  a  resuh. 
making  a  determination  of  an 
employee's  ehgibifity  far  career  status 
can  be  confusing  and  time  consiuning. 

To  simpUfy  these  rules  and  to  link 
career  emploNTnent  to  the  significant 
event  of  completing  probation,  OPM 
proposes  that  acquisition  of  career 
tenurt-  rest  on  completion  of  the 
prob3iionar\-  period.  Generally,  an 
individual's  first  permanent 
appointment  in  the  competitive  service 
would  be  a  career-conditional 
appointment.  Upon  completion  of 
pmbation  as  provided  in  5  CFR  315, 
subpart  H,  the  employee  would 
automatically  become  a  career 
appointee.  (Certain  authorities 
specifically  exempt  appointees  from 
probation.  Individuals  employed  under 
these  authorities  would  t>e  hired  under 
career  appointment.  Example: 
employees  noncompetitively  converted 
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firam  a  Veterans  Readjustment 
Appointment  to  the  competitive  service 
are  not  subject  to  probation,  so  they 
would  be  converted  to  a  career 
appointment  upon  satisfying 
requirements.) 

At  present,  the  probationary  period  on 
appointment  is  1  year.  However,  the 
National  Performance  Review  and  the 
National  Partnership  Council  have 
recommended  that  legislation  be  sought 
to  enable  probationary  periods  to  be  set 
for  up  to  3  years,  based  on  the 
requirements  of  the  position.  Therefore, 
this  proposal  anticipates  that  at  some 
time  in  the  futiue,  employees  may  be 
subject  to  differing  probationary  periods 
and  may  acquire  career  tenure  after 
varying  periods. 

OPM  recognizes  that  this  proposal  to 
simplify  the  appointment  system  could 
impact  the  outcome  of  any  reduction  in 
force  (RIF).  This  is  because  tenure  is  one 
of  the  four  factors  required  by  law  to 
determine  retention  standing  in  a  RIF. 
Under  this  proposal,  employees  would 
acquire  career  tenure  and  move  to 
tenure  group  I,  the  highest  tenure  group, 
sooner  than  they  do  under  current  rules. 
This  would  result  in  relatively  fewer 
employees  in  tenure  group  n  than  there 
are  now,  reducing  opportunities  for 
tenure  group  I  employees  to  displace,  or 
bump,  employees  in  lower  tenure 
groups.  If  this  proposed  rule  is  adopted, 
OPM  would  make  the  change 
mandatory  for  all  RIF  actions  effective  6 
months  after  publication  of  the  final 
rule. 

Under  this  proposal,  ciurent  career- 
conditional  employees  who  have 
completed  probation  would  be  changed 
to  a  career  appointment.  Upon 
reinstatement,  a  former  career- 
conditional  employee  who  had 
completed  probation  would  be 
reinstated  to  a  career  appointment:  if 
probation  had  not  been  completed, 
reinstatement  would  be  to  a  career- 
conditional  appointment.  In  revising 
§  315.201(c),  we  dropped  the  term 
"conversion"  as  redundant;  this  term 
simply  indicates  that  an  employee  was 
changed  from  one  type  of  appointment 
to  another  appointment,  without  a  break 
in  service,  while  on  the  rolls  of  the  same 
agency. 

5  CFR  2.2(a)(2)  provides  that  a  current 
or  former  career  employee  who  is 
appointed*  from  a  register  must  be  given 
a  career  appointment,  even  if  subject  to 
a  probationary  period.  (Therefore,  OPM 
is  not  proposing  any  change  in  the 
tenure  groups  defined  in  the  reduction 
in  force  rules  at  5  CFR  351.501(b).)  Rule 
2.2(a)(2)  can  be  amended  only  by 
Executive  order.  OPM  welcomes 
comments  on  whether  it  should  seek  an 
amendment  to  this  provision  so  that  all 


ail  rent  or  former  career  employees  who 
are  reappointed  subject  to  probation 
wo  lid  be  hired  as  career-conditional 
em  )loyees.  This^ould  not  lessen  their 
rights  since,  even  now,  current  and 
former  career  employees  who  accept  an 
appointment  with  a  probationary  period 
are  placed  in  the  same  tenure  group 
with  career-conditional  employees. 

itionary  Period  . 

.  'M  proposes  to  clarify  basic 
reqi  lirements  of  the  probationary  period 
for  lew  appointments,  and  for  new 
supervisors  and  managers.  The 
following  changes  are  proposed: 

iction  315.801  would  clarify  that 
famify  members  appointed  under 
Exefcutive  Order  12721  are  required  to 
senle  probation  and  that  Postal  Career 
employees  who  transfer  to  the 
con  petitive  service,  without  having 
con  pleted  1  year  of  service,  serve  the 
rem  linder  of  the  1  year  in  their  new 
agei  icies  as  probationers. 

Section  315.802  would  clarify  that 
agencies  may  not  extend  the 
probationary  period  beyond  1  year  and 
specify  how  prior  and  other  service  is 
credited  towards  the  completion  of 
pro^tion.  OPM  may  not  permit 
ageijcies  to  extend  probation  beyond  1 
yea*  or  impose  it  at  agency  discretion 
because  the  OPM  General  Counsel  has 
advised  that  such  an  extension  would 
be  inconsistent  with  the  adverse  action 
protections  and  procedures  under 
cunpnt  law  that  are  afforded  to 
emmoyees  who  have  completed  1  year 
of  cArreht  continuous  service. 
Legislation  is  needed  for  longer 
prot  ationary  periods. 

S<  ction  315.804  would  clarify  when 
the  probationary  period  ends  and  when 
a  se  laration  must  be  effected. 

&  ction  315.902  refers  the  reader  to 
the  "PM,  which  referenced  the 
Sup  srvisory  Grade  Evaluation  Guide 
(SGI  !G).  The  SGEG  was  replaced  by 
Gen  (ral  Schedule  Supervisory  Guide  in 
Apri  1  1993. 

Se  ction  315.906  would  clarify  the 
cred  ting  of  various  service  toward 
com  )letion  of  probation  for  new 
supe  rvisors  and  managers. 

Se  ction  315.907  would  clarify  what 
hapi  lens  when  an  employee  takes  a 
dow  igrade  to  enter  a  supervisory  or 
man  igerial  position  and  fails  to     • 
com  )lete  probation. 

Rein  statement  Eligibility 

Ci  rrently,  5  CFR  315.401  places  a  3- 
year  limit  on  the  reinstatement 
eligi  )ility  of  a  nonpreference  eligible 
who  previously  served  imder  a  career- 
cone  itional  appointment. 
(Reii  statement  eligibility  permits  an 
indi'  idual  to  be  re-hired  without 


competing  in  a  competitive  civil  service 
examination.)  Subchapter  3  of  the 
provisionally  retained  FPM  Chapter  315 
authorizes  agencies  to  extend  this  limit 
based  on  any  of  14  different  activities  of 
a  former  employee,  such  as  excepted 
employment  or  education  which  gave 
the  individual  valuable  training  for  the 
job  to  be  filled.  (Career  employees  and 
preference  eligible  career-conditional 
employees  already  have  imlimited 
reinstatement  eligibility.) 

To  simplify  the  appointment  system, 
OPM  proposes  to  drop  the  time  limit  on 
reinstatement  eligibility  so  that  any 
individual  who  served  under  career- 
conditional  appointment  could  be 
rehired  at  any  time.  This  change  also 
recognizes  the  difficulties  encountered 
by  spouses  subject  to  relocation  (such  as 
spouses  of  members  of  the  Armed 
Forces)  due  to  the  current  3-year  Hmit 
and  that,  in  the  future,  individuals  may 
have  fewer  opportunities  to  exercise  a 
reinstatement  eligibility  in  a  shrinking 
Federal  Government.  Dropping  the  time 
limit  will  enable  them  to  exercise  their 
eligibility  at  any  time. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  pertains  only  to  Federal 
employees  and  agencies. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  wiUi  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  315 

Government  employees. 

U.S.  Office  of  Personnel  Management 

James  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
part  315  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  315-CAREER  AND  CAREER- 
CONDITIONAL  EMPLOYMENT 

1.  The  authority  citation  for  part  315 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.1302.  3301,  3302;  E.O. 
10577.  3  CFR,  1954-1958  Comp..  page  218, 
unless  otherwise  noted. 

Sees.  315.601  and  315.609  also  issued 
under  22  U.S.C.  3651  and  3652. 

Sees.  315.602  and  315.604  also  issued 
under5U.S.C  1104. 

Sec.  315.603  also  issued  under  5  U.S.C. 
8151. 

Sec.  315.605  also  issued  under  E.O.  12034, 
3CFR,  1978  Comp..  p.  111. 

Sec.  315.606  also  issued  under  E.O.  11219, 
3  CFR,  1964-1965  Comp..  p.  303. 
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Sec  315.607  also  issued  under  22  U.S.C 
2506. 

Sec.  315.608  also  issued  under  E.O.  12721, 
3  CFR,  1990  Comp.,  p.  293. 

Sec  315.610  also  issued  under  5  U.S.C 
3304(d). 

Sec.  315.710  also  issued  under  E.O.  12596, 
3  CFR,  1987  Comp.,  p.  229. 

Subpart  I  also  issued  under  5  U.S.C. 
3321,  E.0. 12107.  3  CFR,  1978  Comp., 
p.  264. 

2.  Subpart  B  is  revised  to  read  as 
follows: 

SubfMft  B— The  Career-Conditional 
Employment  System 

f  315.201    Competitive  status  and  career 
employmenL 

(a)  A  person  employed  in  the 
competitive  service  for  other  than 
temporary,  term,  or  indefinite 
employment  is  appointed  as  a  career  or 
career-conditional  employee  subject  to 
the  probationary  period  required  by 
subpart  H  of  this  part. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  an  appointee  who  is 
required  to  serve  a  probationary  period 
imder  subpart  H  of  this  part  is 
appointed  as  a  career-conditional 
employee.  A  career-conditional 
employee  becomes  a  career  employee 
automatically  on  completion  of 
probation. 

(c)  A  person  is  appointed  as  a  career 
employee  on: 

(1)  Appointment  from  a  register  if  the 
person  previously  completed  the 
requirement  for  a  career  appointment, 
even  if  the  person  must  serve  a 
probationary  period  under  subpart  H  of 
this  part; 

(2)  Reinstatement  if  the  person 
previously  completed  the  requirement 
for  a  career  appointment  or  served  with 
competitive  status  under  an 
appointment  that  did  not  require  a 
probationary  period  under  subpart  H  of 
this  part; 

(3)  Appointment  based  on  a 
noncompetitive  authority  under  which 
the  person  acquired  competitive  status 
or  is  not  required  to  serve  a 
probationary  period  under  subpart  H  of 
this  part;  and 

(4)  Appointment  to  a  position 
required  by  law  to  be  filled  on  a 
permanent  basis,  including  while  an 
employee  is  serving  in  such  a  position. 

(d)  Career  and  career-conditional 
employees  are  assigned  to  tenure  groups 
for  retention  purposes  in  accordance 
with  §  351.501(b)  of  this  chapter. 

3.  Section  315.401  is  revised,  to  read 
as  follows: 

S  315.401    Reinstatement 

Subject  to  part  335  of  this  chapter,  an 
agency  may  appoint  by  reinstatement  to 


a  competitive  service  position  any 
person  who  previously  was  employed 
under  career  or  career-conditional 
appointment.  There  is  no  time  limit  on 
a  person's  eligibility  for  reinstatement. 

4.  Sections  315.501  and  315.502  are 
revised,  to  read  as  follows: 

f315.S01    Transfer. 

Subject  to  part  335  of  this  chapter,  an 
agency  may  appoint  by  transfer  to  a 
competitive  service  position,  without  a 
break  in  service  of  a  single  day,  a 
current  career  or  career-conditional 
employee  of  another  agency. 

§315.502   Tenure  on  transfer. 

(a)  General  Rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  a  career 
employee  who  transfers  remains  a 
career  employee  and  a  career- 
conditional  employee  who  transfers 
remains  a  career-conditional  employee. 

(b)  Exception.  A  career-conditional 
employee  who  transfers  to  a  position 
required  by  law  to  be  filled  on  a 
permanent  basis  becomes  a  career 
employee. 

5.  In  §  315.801,  paragraphs  (a)(8)  and 
(d)  are  added,  to  read  as  follows: 

§315.801    Probationary  peftod;  wften 
required. 

(a)  •  •  • 

(8)  Was  appointed  under  §  315.608 
and  Executive  Order  12721  as  a  family 
member  formerly  stationed  overseas. 

(d)  Upon  noncompetitive 
appointment  to  the  competitive  service 
under  the  Postal  Reorganization  Act  (39 
U.S.C.  101  et  seq.),  an  employee  of  the 
Postal  Career  Service  (including 
substitute  and  part-time  flexible)  who 
has  not  completed  1  year  of  Postal 
service,  must  serve  the  remainder  of  a 
1-year  probationary  period  in  the  new 
agency. 

6.  Siection  315.802  is  revised  to  read 
as  follows: 

§  31 5.802    Length  of  protMtionary  period; 
crediting  service. 

(a)  The  probationary  period  required 
by  §  315.801  is  1  year  and  may  not  be 
extended. 

(b)  Prior  Federal  civiUan  service 
(including  nonappropriated  fund 
service)  coimts  toward  completion  of 
probation  when  the  prior  service: 

(1)  Is  in  the  same  agency,  e.g.. 
Department  of  the  Army; 

(2)  Is  in  the  same  line  of  work 
(determined  by  the  employee's  actual 
duties  and  responsibilities);  and 

(3)  Contains  or  is  followed  by  no  more 
than  a  single  break  in  service  that  does 
not  exceed  30  days. 

(c)  Periods  of  absence  while  in  a  pay 
status  coimt  toward  completion  of 


probation.  Absence  in  nonpay  status 
while  on  the  rolls  (other  than  for 
compensable  injury  or  military  duty)  is 
creditable  up  to  a  total  of  22  workdays. 
Absence  (whether  on  or  off  the  rolls) 
due  to  compensable  injury  or  military 
duty  is  creditable  in  full  upon 
restoration  to  Federal  service.  Nonpay 
time  in  excess  of  22  woiicdays  extends 
the  probationary  period  by  an  equal 
amount.  An  employee  serving  probation 
who  leaves  Federal  service  to  become  a 
volunteer  with  the  Peace  Corps  or 
ACTION  serves  the  remainder  of  the 
probationary  period  upon  reinstatement 
provided  the  employee  is  reinstated 
within  90  days  of  termination  of  service 
as  a  volunteer,  or  training  for  such 
service. 

(d)  The  probationary  period  for  part- 
time  employees  is  computed  on  the 
basis  of  calendar  time,  in  the  same 
maimer  as  for  full-time  employees.  For 
intermittent  employees,  i.e.,  those  who 
do  not  have  regularly  scheduled  tours  of 
duty,  each  day  or  part  of  a  day  in  pay 
status  counts  as  1  day  of  credit  toward 
the  260  days  in  a  pay  status  required  for 
completion  of  probation.  (However,  the 
probationary  period  caimot  be 
completed  in  less  than  1  year  of 
calendar  time.) 

7.  In  §  315.804,  the  existing  text  is 
designated  as  paragraph  (a)  and 
paragraph  (b)  is  added,  to  read  as 
follows: 

§315.804    Tvrmination of probaUonars for 
unsatisfactory  performance  or  conduct 

•  •        •        •        * 

(b)  Probation  ends  when  the  employee 
completes  his  or  her  scheduled  toiu-  of 
duty  on  the  day  before  the  anniversary 
date  of  the  employee's  appomtment.  For 
example,  when  the  last  workday  is  a 
Friday  and  the  anniversary  date  is  the 
following  Monday,  the  probationer  must 
be  separated  before  the  end  of  the  tour 
of  duty  on  Friday  since  Friday  would  be 
the  last  day  the  employee  actually  has 
to  demonstrate  fitness  for  further 
emplojTnent. 

8.  Section  315.902  is  revised  to  read 
as  follows: 

§315.902    Definitions. 

In  this  subpart  supervisory  position 
and  managerial  position  have  the 
meaning  given  them  by  the  General 
Schedule  Supervisory  Guide. 

9.  In  §  315.906,  paragraph  (b)  is 
revised  and  new  paragraphs  (c)  and  (d) 
are  added,  to  read  as  follows: 

§315.906    Crediting  service  toward 
completion  of  the  protMtionary  period. 

•  •        •        •        * 

(b)  Service  on  detail,  temporary 
promotion,  or  reassignment  to  another 


Federal 


supervisory  or  muiagefial  positioo 
while  servii^  probatian  is  creditable 
totrard  compietioD  of  prabatioii.  Sovice 
in  c  noosupenrifloiy  or  nonnunageriai 
position  is  not  cxedhaiiie, 

(c)  AbtenoB  in  «  non-pey  status  while 
on  the  rolls  (other  than  oboeooe  because 
of  compaosAte  injury  or  military  duty) 
is  credUable  up  to  a  total  of  22 
workdays.  Absence  (whether  on  or  ofif 
the  rolls)  due  to  compeosabfe  injury  or 
oiilitary  duty  is  creditable  in  fiiU  upon 
restoration  to  Federal  service. 

(d)  Service  during  a  probatioaaiy 
period  from  which  an  employee  was 
separated  or  demoted  for  cause  does  not 
count  toward  completion  of  probation 
required  under  a  subsequent 
appointment.  In  other  situations  in 
which  an  employee  does  not  complete 
-jrobatlon.  service  is  creditable  as 
(etermined  by  agency  policy. 

10.  In  §  315.907.  par^raph  (b)  is 
revised  to  read  as  follows: 

§315.907   FaHureloeoniptalBthe 
probaMoflflfy  period. 

•  •       •        •       • 

(bj  A  nonsupervisory  or 
nonmanagerial  employee  who  is 
demoted  into  a  position  in  %\'faich 
probation  under  §315.904  is  required 
and  who.  for  reasons  of  supervisory  or 
managerial  performance,  does  not 
satisfactorily  complete  the  probationary 
period  is  entitled  to  be  assigned  to  a 
position  at  the  same  grade  and  pay  as 
the  position  in  which  he  or  she  was 
serving  probation.  The  employee  is 
eligible  for  repromotion  in  accordance 
with  agency  promotion  policy. 

•  •        ■        •        • 
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Food  and  flutrition  Service 

7CFRPart273 

[Amendment  No.  360] 

Food  Stamp  Program:  Resource 
Provision  From  the  Mickey  Leiand 
Memorial  Domestic  Hunger  Relief  Act 
of  1990 

AGENCY:  Food  and  Nutrition  Service. 
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ACTKM:  Proposed  rule. 


SUWMARY:  This  rule  proposes  to  amend 
Food  Stamp  Program  regulations  to 
implement  a  provision  contained  in  the 
Mickey  Letand  Memorial  Domestic 
Hunger  Relief  Act  of  1990  (the  Leiand 
Act]  to  expand  the  criteria  by  which  a 
f'jsource  can  be  considered  inaccessibfe 


The  pepaitment  originally  published  a 

pro(K)sed  rule  conoeniing  this  provision 

'  ugust  13. 1991  at  56  PR  40164. 

•  reviewing  the  co—ments  received, 
ttraent  ejected  to  withdraw  tixe 

sion  as  orj^uially  proposed  and 
its  proposaL  Subsequently,  on 

iber  13. 1991,  the  Food  Stamp  Act 
of  1977  was  amended  by  the  Food, 
Agn(aihure,  Ckmservaticm,  and  Trade 
Act  Amendments  of  1991  which  refined 
the  lieland  Act  provisian  concerning 
inaccessible  resouioes.  In  this  proposed 
rulemaking,  the  Department  is 
addressing  both  statutory  provisions 
dealing  with  inaccessible  resources. 
DAT9:  Comments  must  be  received  on 

fore  January  18. 1995,  to  be  assured 

isideiation. 

ESSES:  nnmnricntg  should  be 

itted  to  Judith  M.  Seymour. 

/isor.  Eligibility  and  Certification 

itioos  Section,  Certification  Policy 

h.  Program  Development  Division. 
Food  Stamp  Program.  Food  and 
Nutrition  Service,  USDA.  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
223(^2.  CommraUs  can  also  be  sent  via 
data^  to  Ms.  Seymour  at  (703)  305- 
24541  All  written  comments  will  be 
openi  to  public  inspection  at  the  offices 
of  the  Food  and  Nutrition  Service 
durii  ig  regular  business  hours  (8:30  a.m. 
to  5:(  O  p.m.,  Monday  throu^  Friday)  in 
Rooi  I  718  at  3101  Park  Centw  Drive. 
Alex  uidria.  Virginia. 
FOR  I  URTHER  INFORMATION  CONTACT: 
Judit  1  M.  Seymour.  Supervisor, 
Eligieility  and  Certification  Regulations 
Section,  at  the  above  address  or  at  (703) 
305-fe496. 

SUPP  fMENTAAY  INFORMATION: 
Exec  itive  Order  12372 

Thj 


Food  Stamp  Program  is  hsted  in 
C  atalog  of  Federal  Domestic 
tance  under  No.  10.551.  For  the 
set  forth  in  the  final  rule  and 
Notice(s)  to  7  CFR  3105,  subpart 
FR  29115.  June  24. 1983;  or  48  FR 
December  1, 1983.  as 
appripriate),  this  I^ogram  is  excluded 
the  scope  of  Executive  Order 
I  which  requires  intergovernmental 
Itation  with  State  and  local 


the 
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V(4I 
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Exec  Itive  Order  12778 

Th  s 


proposed  rule  has  been  reviewed 
Executive  Order  12778,  Civil 
Reform.  This  rule  is  intended  to 
preemptive  effect  with  respect  to 
s  :ate  or  local  laws,  regulations,  or 
which  conflict  with  its 
or  which  would  otherwise 
le  its  full  implementation.  This 
i  not  intendeid  to  have  retroactive 
unless  so  specified  in  the 


und( 

)usti4e 

have 

any 

policies 

provi  sions 

impel 

rule 

effed 


"EOsctive  Date"  {Miagraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  .Stamp 
Program  the  administrative  procedures 
are  as  follows: 

(1)  For  program  benefit  recipients- 
state  administrative  procedures  issxied 
pursuant  to  7  U.S.C  2020(e)(10)  and  7 
CFR  273.15; 

(2)  For  State  agencies — administrative 
procedures  issued  pursuant  to  7  US.C. 
2023  set  out  at  7  CFR  276.7  (ibr  rules 
related  to  non-quafity  control  (QC) 
liabihties)  or  Part  284  (fior  rules  related 
to  QC  liabihties); 

(3)  For  retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U..S.C  2023  set  out  at  7 
CFR  278.8, 

ExecotiTe  Order  12866 

This  proposed  rule  is  issued  in 
conforman<»  with  Executive  Older 
12866. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  also  been 
reviewed  with  respect  to  the 
requirements  of  the  R^ulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354. 
94  Stat.  1164,  September  19, 1980).  The 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS)  has  certified  that  this 
proposal  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
agencies  that  administer  the  Program 
will  be  the  roost  affected.  Food  stamp 
applicants  and  recipients  will  be 
affected  due  to  changes  ia  excludable 
resources  for  purposes  of  the  Food 
Stamp  Program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Backgrooad 

The  Mickey  Leiand  Memorial 
Domestic  Hunger  Rehef  Act  (Food. 
Agriculture.  Conservation,  and  Trade 
Act  of  1990.  Title  XVII.  Pub.  L.  101-624. 
104  Stat  3783);  (hereinafter  referred  to 
as  the  Leiand  Act)  made  several  changes 
to  the  Food  Stamp  Act  of  1977,  as 
amended  (7  U.S.C.  2011.  et  seq.)  (the 
Act).  This  proposed  rulemaking  pertains 
to  Section  1719  of  the  Leiand  Act  which 
amended  Section  5(g)  of  the  Act,  7 
U.S.C.  2014(g)(5),  to  expand  the  criteria 
by  which  property  can  be  considered 
ioaccessibie  to  households  in  the 
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calculation  of  their  resources  for 
purposes  of  food  stamp  eligibility.  The 
Department  originally  published  a 
proposed  rule  on  August  13, 1991  at  56 
FR  40164  regarding,  in  part,  this  Leiand 
Act  provision.  The  Department  received 
twenty  comments  on  tiie  proposal  to 
amend  7  CFR  273.8(e)  to  incorporate 
this  provision.  On  December  13, 1991. 
Section  904  of  the  Food.  Agricultuic. 
Conservation,  and  Trade  Act 
Amendments  of  1991  (Pub.  L.  102-237, 
105  Stat.  1818);  (hereinafter  referred  to 
as  the  1991  Technical  Amendments) 
further  amended  Section  5(g)(5)  of  the 
Act.  In  hght  of  the  additional 
legislation,  and  after  full  consideration 
of  the  comments  received  in  response  to 
the  earUer  proposed  rule,  the 
Department  has  elected  to  re-propose 
the  rule  on  the  inaccessible  resources 
provision. 

Following  are  explanations  of  current 
rules,  the  Diepartment's  earlier  proposal 
and  the  conunents  received,  the  1991 
Technical  Amendments,  and  the  new 
proposal.  We  believe  understanding 
these  items  will  lead  to  a  better 
imderstanding  of  the  re-proposal. 

Current  Rule 

Currently,  regulations  at  7  CFR 
273.8(c)  describe  both  liquid  and  non- 
liquid  resources  that  are  counted  when 
determining  a  household's  eligibility  for 
food  stamps.  Non-hquid  resources  such 
as  land,  buildings,  and  licensed  and 
unlicensed  vehicles,  with  some 
exceptions,  are  included  as  resoiu-ces 
because  they  can  be  converted  to  cash. 
However,  not  all  property  can  be  easily 
sold,  and  this  has  posed  significant 
problems  for  both  State  agencies 
administering  the  Food  Stamp  Program 
and  households  applying  for  benefits. 
Except  for  the  provisions  regarding 
vehicles,  current  regulations  focus  on 
the  accessibility/inaccessibility  of 
resources.  In  establishing 
inaccessibihty,  State  agencies  are 
compelled  to  require  a  household  to 
verify  that  the  property  it  owns,  which 
is  not  otherwise  an  exempt  resource,  has 
Utile  or  no  fair  market  value;  cannot  be 
sold  because  it  is  jointly  owned  with 
non-household  members  who  are 
luiwilling  to  sell;  or  is  otherwise 
inaccessible.  In  many  instances, 
households  have  foimd  it  difficult  to 
provide  this  verification.  Further,  in 
'  establishing  accessibility/ 
inaccessibility.  State  agencies  may  be 
faced  with  questions  of  state  property 
law  and  probate  law.  The  situation  was 
particularly  difficult  with  heir  property, 
i.e.,  an  undivided  fractional  interest  in 
a  decedent's  property.  It  is  apparent  that 
the  treatment  of  heir  property  was  the 
primary  problem  Congress  was 


addressing  when  it  passed  Section  1719 
of  the  Leiand  Act,  as  the  legislative 
history  contained  in  House  Report  No. 
101-569, 101st  Congress,  2nd  Session. 
Part  1,  at  429-30,  specifically  refers  to 
the  problems  of  heir  property 
encountered  by  food  stamp  applicants 
and  State  agencies. 

Section  1719  of  the  Leiand  Act 
required  the  Department  to  promulgate 
regulations  requiring  State  agencies  to 
develop  standards  for  identifying  kinds 
of  resources  that,  as  a  practical  matter, 
a  household  is  unlikely  to  be  able  to  sell 
for  any  significant  return  because  the 
household's  interest  is  relatively  slight 
or  because  the  cost  of  selfing  the 
household's  interest  would  be  relatively 
great.  Resomces  so  identified  were  to  be 
excluded  as  inaccessible  resources  for 
food  stamp  purposes. 

Our  Earlier  Proposed  and  Comments 

In  order  to  implement  Section  1719. 
the  Department  proposed  an 
amendment  to  7  CFR  273.8(e)  that 
would  have  excluded  as  a  resource 
property  that  a  household  could  not  sell 
for  any  significant  return  because  the 
household's  interest  was  relatively 
slight  or  because  the  cost  of  selling  the 
household's  interest  would  have  been 
greater  than  the  value  of  the  property. 
The  proposed  rule  provided  that  a 
property  would  be  excluded  as  a 
resource  if  it  could  not  be  sold  for  more 
than  $2,000  and  the  cost  of  selling  the 
property  exceeded  75  percent  of  &e 
expected  sale  price.  State  agencies 
would  have  been  required  to  estabUsh 
standards  for  identifying  the  costs  likely 
to  be  associated  with  the  sale  of  various 
types  of  property  and  the  likely  gross 
value  of  such  property  as  a  guide  for 
recipients  and  eligibiUty  workers  to 
follow  in  determining  if  the  property 
was  accessible  as  a  resource. 

The  August  13, 1991  proposed 
rulemaking  generated  twenty  comments. 
The  general  consensus  of  the  comments 
was  that  the  proposed  rule  violated  the 
intent  of  Congress  by  imposing  criteria 
that  a  property  is  considered  an 
inaccessible  resource  if  it  could  not  be 
sold  for  more  than  $2,000  and  the  co$t 
of  selling  the  property  exceeded  75 
percent  of  the  expected  sale  price. 
However,  the  Department  found  there 
was  no  consensus  among  the 
commenters  on  how  to  amend  the 
proposed  rule  to  determine  what  types 
of  property  should  be  excluded.  For 
example,  one  commenter  suggested 
amending  the  proposed  rule  to  say  that 
the  property  be  considered  inaccessible 
if  it  cannot  be  sold  for  $2000  or  more 
or  the  cost  of  selling  the  property  is  at 
least  75  percent  or  more  of  the  sale 
price.  Another  commenter 


recommended  the  definition  of 
inaccessible  property  be  changed  to 
include  the  following  criteria: 

(1)  It  is  jointly  owned  by  non- 
household  and  household  members; 

(2)  It  cannot  be  converted  to  cash 
without  the  consent  of  all  parties;  and 

(3)  It  cannot  be  convert^  to  cash 
because  all  parties  do  not  agree  to  sell 
or  all  parties  cannot  be  contacted  to 
consult.  A  third  commenter  suggested 
the  final  rule  exclude  property  which  is 
either  heavily  mortgagied  (such  as  over 
75  percent  of  its  value)  or  owned  by 
more  than  two  people  and  exclude 
property  where  for  whatever  reason  net 
proceeds  after  paying  all  expenses 
(including  co-ovmers  and  Uens)  in 
selling  the  property  would  be  less  than 
$2000. 

1991  Technical  Amendment 

In  December  1991,  Section  904  of  the 
1991  Technical  Amendments  amended 
Section  5(g)(5)  of  the  Food  Stamp  Act  by 
adding  to  the  end  of  this  paragraph  the 
following  new  sentences: 

A  resource  shall  be  so  identified  (as 
inaccessible]  if  its  sale  or  other  disposition  is 
unlikely  to  produce  any  significant  amount 
of  funds  for  the  support  of  the  household. 
The  Secretary  shall  not  require  the  State 
agency  to  require  verificatioD  of  the  value  of 
a  resource  to  be  excluded  under  this 
paragraph  unless  the  State  agency  determines 
that  the  information  provided  by  the 
household  is  questionable. 

The  Current  Proposal 

The  Department  has  carefully 
considered  Section  1719  of  the  Leiand 
Act,  the  Congressional  intent  evidenced 
in  House  Report  No.  101-529,  101st 
Congress,  2nd  Session,  part  1.  the 
comments  regarding  the  August  13, 
1991  proposed  rule,  and  the  language  in 
Section  904  of  the  1991  Technical 
Amendments.  As  a  result,  this  proposed 
rulemaking  is  significantly  different 
&t>m  the  Department's  previous 
proposed  rule  on  this  subject. 

The  regulations  at  7  CFR  273.8(d) 
already  exclude  jointly-owned  resources 
that  can  be  shown  to  be  inaccessible.  An 
example  is  a  bank  account  that  is 
jointly-owned  by  food  stamp  applicant 
household  and  non-household  members 
which,  by  State  law,  is  determined  to  be 
inaccessible  wholly  or  in  part  to  the 
food  stamp  household.  Also,  certain 
types  of  property  are  excluded  fitim 
consideration  as  a  resource  including 
property  that  the  household  is  making  a 
good  faith  effort  to  sell  (7  CFR 
273.8(e)(8)).  The  Department  beheves 
that  the  amendments  to  Section  5(g)(5) 
of  the  Act  were  not  intended  to  supplant 
the  existing  regulations  on  inaccessible; 
resources.  Rather,  these  amendments 
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were  intended  to  provide  an  i>rfHirinnal 
exclusioo  £ar  lesouroes  such  as  heir 
property  or  odm-  property  wfaicfa  is 
unlikely  to  produce  a  significant  return 
or  signiiScant  funds  for  die  support  of 
the  household 

In  Section  1719  of  the  Leland  Act. 
Congress  required  that  household 
resources  unlikely  to  be  sold  for  any 
signifkant  letum  because  the 
household's  interest  is  relatively  slight 
or  because  the  cost  of  selling  the 
household's  interest  would  be  relatively 
great  be  excluded  finom  income  for  Food 
Stamp  eligibility  purposes.  The 
legislative  histoty  of  this  provision  did 
not  provide  any  further  guidance  as  to 
how  this  was  to  be  implemented.  The 
floor  debate  indicated  tihat  it  would  not 
be  necessary  for  State  agencies  to   " 
determine  the  exact  fair  market  value  for 
a  resource  for  sudi  resource  to  be 
considered  inaccessible.  Cong.  Rec. 
HI  1862.  October  23. 1990,  i«narks  of 
Congressman  Hatdier.  The  1991 
Technical  Amendments  added  to  the 
Leland  Act  provision  the  requirement 
that  a  resource  be  excluded  as 
ioarcessible  if  its  sale  or  other 
disposition  is  unlikely  to  produce  any 
significant  amount  of  hmds  for  the 
support  of  the  household.  The 
legislative  history  of  this  provision  also 
did  not  provide  any  definitive  guidance 
as  to  what  Congress  intended  by  "any 
significant  return".  The  floor  debates 
indicated  that  the  term  was  to  include 
"any  significant  amount  of  money  to 
buy  food  for  the  household"  and  that 
"(Nlo  arbitrary  sale  price  of  percent-of- 
value  test  may  be  imposed."  Cong.  Rec. 
S18326.  November  26, 1991,  remarks  of 
Senator  Leahy.  The  Department  is 
proposing  to  define  "any  significant 
return"  as  being  one  half  the  resource 
limit  for  the  household.  The  Department 
believes  that  some  value  above  which 
the  resource  must  be  sold  must  be 
established  for  uniform  administration 
of  the  program.  The  Act  requires  that 
the  standards  of  eligibility  be  uniform 
for  all  participants.  7  USC  2014(b),  and 
provides  that  the  Secretary  shall  issue 
such  regulations,  consistent  with  the 
terms  of  the  Act,  that  the  Secretary 
deems  necessary  or  appropriate  for  the 
effective  aiui  efficient  administration  of 
the  Food  Stamp  Program.  7  USC 
2013(c).  Given  this,  and  the  lack  of 
clarity  of  the  statute  and  legislative 
history,  the  Department  believes  that  it 
is  reaaonable  to  establish  "significant 
return"  or  "significant  funds"  to  mean 
one  half  of  the  household  resource  limit. 

For  food  stamp  purpoees,  households 
are  permitted  to  have  up  to  $2,000  in 
resources  (S3.00Q  for  households  if  at 
least  one  member  is  aged  60  or  oiderl. 
'  Tor  categoricaily-resource-eiigible 


households,  the  issue  of  acoesnbility  is 
irreleiranL)  Cunent  data  show  that  the 
averaee  value  of  countable  lewurcw  far 
all  fioiid  stamp  householdg  is  less  than 
SlOoJ  Ninety-five  paacent  of  all  food 
stamp  households  have  $1,000  or  leas  in 
couni  sbie  resouioes.  As  very  few 
hous<  holds  participating  in  the  food 
stam|  program  have  resources 
exoeelling  $1,000.  the  Department 
believes  that  a  teaouroe  that  would  yield 
a  return  of  $14)00  (or  $1,500.  as 
appramafte)  would  be  a  significant 
rehira  for  a  household  that  is  otherwise 
eligible  far  food  stamps. 

Section  5^5)  alao  provides  that  the 
return  must  be  determined  to  be  iu>t 
:  either  (1)  becnue  the 
old's  interest  is  relatively  slig^ 
kuse  the  cost  of  aelfing  the 
d's  interest  would  be  relatively 
le  legislative  history  does  not 
provide  any  direction  to  the  Department 
in  establishing  the  meantrtg  of  relatively 
slight  interest  or  relatively  great  cost  of 
selling  other  than  a  statement  by 
Senatfar  Leahy  in  the  floor  debates  that 
no  "acbitrary  sale  price  or  pCToent-of- 
valuejtest  may  be  imposed".  Cbng.  Rec. 
S183^6.  November  26, 1991.  The 
Department  recognizes  that  what 
constates  a  "relatively  slight  interest" 
or  a  "telatively  great  cost  of  selling" 
may  ^iary,  depending  on  the  specific 
resoufce.  The  ultimate  inquiry  is 
whetlter  the  resource,  ^ven  the 
ownership  interest  and/or  the  cost  of 
sale,  would  produce  a  significant  return 
or  significant  amount  of  fonds  to  the 
household,  if  sold. 

The  Department  is  proposing  in  7  CFR 
273.8lerto  prohibit  applying  this 
provi^on  to  negotiable  financial 
instnitnents  mch  as  stocks  and  bonds. 
As  a  general  matter,  stocks  and  bonds 
are  li(  uid  resources  %^iich  are  available 
to  the  household.  Section  5(gH5)  is 
directed  in  part  at  inaccessibility  due 
the  cai>t  of  selling  being  relatively  great 
in  relation  to  the  amount  of  funds  that 
wouk  be  realized  if  the  resource  were 
sold.  I  a  general,  brokerage  firms  and 
other  inancial  institutions  charge  eith^ 
a  min  mum  fee  or  a  small  percentage  of 
the  sa  e  when  a  negotiable  financial 
instru  nent  is  sold.  The  Department 
recogi  izes  that  a  hmisehold  may  own 
stock  Or  some  other  negotiable  financial 
instrulnent  that  has  decreased  in  value 
since  Ihe  household  acquired  it 
Howejrer.  ngardless  of  the  reduced 
value  of  that  resource,  it  could  not  be 
considered  to  be  inaccessible  because 
the  cok  Of  selling  it  would  not  be 
"relatively  great"  unless  the  stock  were 
basically  worthless,  and  thus  would  not 
be  of  value  as  a  resource  in  any  event. 

Theiproposed  distinction  between 
negoti  ible  financial  instruments,  which 


could  not  be  declared  inaocessibte 
under  this  proposal,  and  other  types  o' 
resources  wliidi.  dependii!^  on  the 
value  of  die  resource  end  the 
dicumstanoes  of  each  pellicular 
household's  ownership  interest  in  the 
resource,  could  be  found  inaooessible,  is 
given  further  jopport  in  language  found 
in  the  Congreaaiimal  floor  drintes  on 
the  statutory  provisicm.  Senator  Leahy 
indicated  that  the  "availability"  of  a 
resource  should  be  one  of  the 
determinants  of  whether  that  resource 
may  be  declared  inaooessibfe.  Cong. 
Rec.  S1832S.  Novendnr  28, 1991.  By 
their  very  nature,  negotid>le  financial 
instruments,  regardless  of  either  their 
current  value  or  their  value  when 
purchased,  are  liquid  and  available  to 
the  household  in  contrast  to  other 
nonliquid  resources  such  as  real 
property. 

Tnis  proposal  retains  the  provision 
fitxn  the  1991  proposed  rule  thet  would 
have  required  State  agencies  to  develop 
standards  to  be  used  to  Identify  the 
kinds  of  resources  that,  as  a  prM^tical 
matter,  the  household  is  unlikely  to  sell 
for  any  significant  return.  Several 
conmienters  said  the  proposed  rule 
placed  too  heavy  a  biuden  on  State 
agencies  by  requiring  them  to  develop 
these  standards.  The  Department 
imderstands  these  concerns;  however. 
Section  5(g)(S)of  the  Act  is  clear  in 
requiring  State  agencies  to  develop  such 
standards.  In  <Mtler  to  emphasize  diis 
requirement,  the  Department  is 
proposirtg  to  add  a  new  puagraph  (18) 
to  7  CFR  273.8(e)  that  would  require 
State  agencies  to  develop  standuds  for  , 
identifying  resources,  tlurt  as  a  practical 
matter,  the  household  is  imable  to  sell 
for  any  significant  return  because  the 
household's  interest  in  the  property  is 
relatively  sliglit  or  because  the  cost  of 
selling  the  household's  interest  would 
be  relatively  great.  State  agntdes  are  not 
required  to  submit  these  standards  to 
the  Department  for  approval. 

In  developing  their  standards,  the 
State  agencies  need  to  keep  in  mind  that 
verification  of  the  inaccessibility  of  a 
resource  that  meets  the  defined  standard 
is  necessary  only  if  the  information 
provided  by  the  houaeluDld  appears 
questionable.  The  1991  Technical 
Amendments  prohibited  requiring  State 
agencies  to  require  verification  unless 
the  information  provided  appears 
questionable.  Accordingly,  the 
Department  is  pn^iosing  in  7  CFR 
273.8(eKl8)  to  require  verification  of 
inacoessilHlity  of  resources  only  if  tte 
information  provided  by  tihe  household 
is  insuffident  to  clearly  establish 
inaccessibility. 

The  Deperttnenl  would  like  to  make  it 
clear  that  this  standard  does  not 
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invalidate  any  other  provision  regarding 
jointly-owned  resouices  and 
inaccessible  resources,  as  described  in  7 
CFR  273.8(d). 

Application  of  This  Rule  to  Vehicles 

Three  axnmenters  on  the  August  13. 
1991  proposed  rulemaking  discussed 
whether  or  not  vehicles  could  be 
identified  as  inaccessible  resoiuxss 
under  this  provisiorL  The  Department 
believes  that  it  is  very  dear  from  the 
statutory  language  and  the  legislative 
history  of  the  inaccessible  resource 
provision  that  it  was  not  the  intent  of 
Confess  to  indude  vehiclM.  Neither 
Section  1719  of  the  Leland  Ad  or 
Section  904  of  the  1991  Technical 
Amendments  nor  their  legislative 
history  made  any  reference  to  vehicles 
when  discussing  the  resources  to  be 
dealt  writh  under  Secticm  5(g)(5)of  the 
Act  On  pages  429  and  430  of  House 
Report  No.  101-569,  the  reasons  for  the 
legislative  provision  are  spelled  out. 
This  legislative  history  spedfically 
mentions  heir  property  aiod  the 
problems  associated  with  attempting  to 
assess  the  value  of  such  property  as  the 
primary  reason  for  the  statutory 
amendments. 

Historically,  vehicles  have  always 
been  treated  differently  than  all  other 
resources  \mdet  the  Act.  Section  5(g)(2) 
of  the  Act  continues  to  require  that  the 
fair  market  value  of  vehicles  be  the  test 
of  whether  any  portion  of  their  value  is 
counted  as  a  resource  despite  the 
addition  of  Section  S(g)(5)  to  the  Act. 
Moreover,  the  Congressional  Budget 
Office  estimated  that  there  would  be  no 
cost  involved  in  implementing  the 
inaccessible  resources  provision.  The 
cost  of  including  vehicles  under  the 
inaccessible  resources  provision  would 
he  substantial.  The  Department 
estimates  that  the  cost  would  be  over  $1 
billion  over  the  next  five  years. 
Therefore,  the  Department  does  not 
believe  that  it  was  Congressional  intent 
to  include  vehicles  as  an  inaccessible 
resource  under  this  provision. 

Implementation 

Section  1781  of  the  Leland  Act 
required  the  Department  to  promulgate 
a  final  rule  to  implement  Section  1719 
of  the  Leland  Ad  by  Odober  1, 1991 , 
with  implementation  required  the  first 
day  of  the  month  120  da>'s  after 
publication  of  implementing 
regulations.  Thus,  the  latest  date  for 
implementation  of  Section  1719  of  the 
Leland  Act  was  February  1, 1992.  The 
1991  Technical  Amendments  require 
Section  904  to  be  effective  and 
implemented  no  later  than  February  1. 
1992.  In  response  to  these 
implementation  requirements,  and  since 


final  regulations  would  not  be  issued 
before  that  date,  the  Department  issued 
a  memorandum,  daijed  December  27. 
1991,  notifying  Stete  agencies  of  these 
provisions  and  the  February 
implementation  date.  State  agencies 
were  advised  to  exercise  their  best 
judgment  regarding  procedures  for 
applying  these  provisions.  Clarification 
that  the  starMlard  did  not  apply  to 
vehicles  was  provided  to  all  State 
agendes  in  lanuary  1992.  Whatever 
standards  State  agencies  have  used 
between  February  1, 1992  and  the 
pubUcation  of  the  final  rule  meet  the 
requirements  of  the  Ad,  provided  that 
such  standards  were  not  applied  to 
vehicles.  Recognizing  that  the  statutory 
amendments  regarding  inaccessible 
resources  have  already  been 
implemented  through  the  above 
described  memoranda  and  in  order  to 
provide  for  the  orderly  implementetion 
of  the  specific  provision  of  this 
proposed  rule,  the  Department  is 
proposing  to  require  that  this  rule  be 
effective  in  any  given  State  upon 
implementation  by  the  State  agency  but 
in  no  event  later  than  the  first  day  of  the 
month  120  dajrs  after  publication  of  the 
final  rule. 

List  of  Sebiects  in  7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
stamps,  Grant  programs-sodal 
programs,  Penalties.  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly.  7  CFR  Part  273  is 
proposed  to  be  amended  as  follows: 

PART  27»-CERTIFICATK>N  OF 
ELIGIBLE  HOUSEHOLDS 

1.  The  authority  dtetion  of  Part  273 
continues  to  read  as  follows-. 

Authority:  7  U.S.C.  2011-2032. 

2.  In  §  273.8,  a  new  paragraph  (e)(18) 
is  added  to  read  as  follows: 

§273.8   Resource  eilgtbinty  standards. 

[e)  Exclusions  from  resources.  *  *  * 
(18)  State  agencies  shall  develop  clear 
and  uniform  standards  for  identifying 
kinds  of  resources  that,  as  a  practical 
matter,  the  household  is  imable  to  sell 
for  any  significant  return  because  the 
household's  interest  is  relatively  slight 
or  because  the  costs  of  selling  the 
household's  interest  would  l^  relatively 
great.  A  resource  shall  be  so  identified 
if  its  sale  or  other  disposition  is  unlikely 
to  produce  any  significant  amount  of 
funds  for  the  support  of  the  household. 
This  provision  does  not  apply  to 
negotiable  financial  instruments  or 
vehicles.  The  determination  of  whether 


any  part  of  the  value  of  a  vehicle  is 
included  as  a  resource  shall  be  handled 
using  the  provisions  of  peragreph  th)  of 
this  section.  The  State  agency  may 
require  vmfication  of  the  value  of  a 
resource  to  be  excluded  if  the 
information  provided  by  the  household 
is  questionable.  The  followii^ 
definitions  shall  be  used  in  developing 
these  standards: 

(i)  Significant  return  shall  be  any 
return,  after  estimated  costs  of  safe  or 
disposition,  and  taking  into  account  the 
owner^p  interest  of  the  household. 
that  is  estimated  to  be  one  half  or  more 
of  the  applicabfe  resource  limit  for  the 
housdtold:  and 

(ii)  Any  ngjaificant  amount  of  funds 
shall  be  fimds  amfMinting  to  one  half  or 
more  of  the  applicable  resource  limit  for 
the  household. 
*        •        •        »        • 

Dated:  October  13. 1994.' 
Ellen  HaM. 

Assistata  Secretary  for  Food  and  Consumer 
Services. 
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Agricultural  StabOlzalion  and 
Conservation  Service 

7  CFR  Part  782 
RIN  0560-AD77 

End-Use  Certificate  Program 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to 
implement  a  U.S.  end-use  certificate  • 
program  for  wheat  and  barley  imported 
from  any  foreign  country  or 
instrumentality  that  as  of  April  8,  1994, 
requires  end-use  certificates  for  imports 
of  U.S. -produced  wheat  and  barley, 
respectively,  as  required  by  section 
321(f)  of  the  North  American  Free  Trade 
Agreement  Implementation  Ad  (the 
Ad). 

A  notice  requesting  comments 
regarding  a  U.S.  end-use  certificate 
system  was  published  in  the  Federal 
Register  on  April  13, 1994.  at  59  FR 
17495.  Conunents  were  solidted  with 
resped  to  the  alternatives  and  issues 
that  need  to  be  addressed  in 
implementing  such  a  program.  These 
comments  were  taken  into  consideration 
by  the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  with 
resped  to  the  development  of  this 
proposed  rule. 

DATES:  Comments  must  be  received  by 
November  21, 1994  to  be  assured  of 
consideration. 
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ADDRESSES:  Conunents  must  be  mailed 
to  Deputy  Administrator,  Commodity 
Operations,  ASCS.  P.O.  Box  2415, 
Washington,  DC  20013-2415.  All 
written  conunraits  will  be  available  for 
public  inspection  in  room  5755,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Gill,  Chief,  Inventory  Management 
Branch,  Commodity  Operations 
Division,  ASCS,  P.O.  Box  2415, 
Washington,  DC  20013-2415;  phone 
202-720-6500  or  FAX  202-690-2221. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 


published  at  48  PR  29115  (June  24. 

Ip83). 

F  iperwork  Reduction  Act 

This  proposed  rule  contains  new 
n  porting  and  recordkeeping 
n  quirements.  The  public  reporting 
b  iiden  for  the  information  collection 
centained  in  this  proposed  rule  with 
respect  to  a  U.S.  end-use  certificate 
p  -ogram  is  estimated  to  average  10 
n  inutes  for  each  end-use  certificate  and 
si  X  and  one-half  hours  for  each  quarterly 
n  port,  including  the  time  for  reviewing 
ii  structions,  searching  existing  data 
S4  urces,  gathering  and  maintaining  the 
d  ita  needed,  and  completing  and 
n  viewing  the  collection  of  information. 
T  lese  new  reporting  and  recordkeeping 
w  quirements  will  be  submitted  to  OMB 
fc  r  expedited  approval  imder  the 
p;  ovisions  of  44  U.S.C.  35  (see  appendix 
A  .  Send  comments  regarding  this 
ci  Uection  of  information  to:  Department 
o  Agricultiure,  Clearance  Office,  Office 
o:  Information  Resources  Management. 
Room  404-W.  Washington,  DC  20250, 
and  Regulatory  Affairs  of  OMB, 
A  tention:  Desk  Officer  for  USDA,  Room 
3!  01,  New  Executive  Office  Building, 
W  ashington,  DC  20503. 

P  eliminary  Regulatory  Impact 
A  lalysis 

The  Preliminary  Regulatory  Impact 
A  lalysis  describing  the  options 
cc  nsidered  in  developing  this  proposed 
nj  le  and  the  impact  of  the 
in  iplementation  of  each  option  is 
a^  ailable  on  request  fi-om  Craig  Jagger, 
G  ains  Analysis  Division,  ASCS.  P.O. 
B  1X2415,  Washington,  DC  20013-2415; 
p  one  202-720-4418.  The  analysis  can 
siunmarized  as  follows: 
The  North  American  Free  Trade 
A  [reement  Implementation  Act  requires 
th  It  end-use  certificates  be  established 
fa  ■  wheat  and  barley  imported  into  the 
U  S.  from  any  foreign  country  that 
re  luires  end-use  certificates  for  imports 
&•(  im  the  U.S.  Currently,  Canada  is  the 


Compliance  Costs: 

Certificate  Filing 

Quarterly  Reporting 

Maximum  Storage  and  Handling 
Market  Impacts:  (S  Million) 
-  Producer  Income „ 

Program  Costs 

Buyers'  Loss ' 


'  Buyers'  Loss  results  from  txjyers  purchasing  les !  grain  at  higher  prices. 


only  such  country.  Three  options  are 
considered  for  the  implementation  of 
end-use  certificates: 

Option  1:  Border  Certificate. 
Importers  would  file  these  certificates  to 
show  the  intended  use  of  the  grain.  No 
additional  reporting  or  storage  and 
handling  requirements  would  apply. 

Option  2:  Identity  Preserve  and  Track 
Commingled  Grain.  Certificates  showing 
the  intended  use  would  accompany  the 
grain  to  the  end  user.  Imported  grain 
could  be  commingled  with  U.S.-origin 
grain  and  the  commingled  grain  would 
be  treated  as  imported  grain  that  would 
have  to  be  stored  separately  from  100- 
percent  U.S.-origin  grain.  Holders  of 
grain  would  file  quarterly  reports  with 
USDA. 

Option  3:  Identity  Preserve  and  Track 
Imported  Grain.  Certificates  showing  the 
in  ended  use  would  accompany  the 
grain  to  the  end  user.  Imported  grain 
would  not  be  allowed  to  be  commingled 
with  U.S.-origin  grain.  Imported  grain 
would  be  identity  preserved  and  holders 
of  the  grain  would  file  quarterly  reports 
with  USDA.  This  option  most  closely 
matches  the  Canadian  system. 
The  impacts  of  the  options  considered 
depend  on  import  levels,  the  niunber  of 
certificates  issued,  possible  changes  in 
import  practices  and  the  proportion  of 
imported  grain  that  is  already  identity 
preserved.  Impacts  would  result  from 
compliance  costs  for  certificate  filing, 
quarterly  reporting,  and  storage  and 
handling  costs  needed  for  identity 
preservation.  Market  impacts  would 
result  from  reduced  imports  and  higher 
domestic  market  prices.  Because  of 
differences  among  warehouses  in 
storage  capacity  and  involvement  in 
government  export  assistance  programs, 
it  is  not  clear  whether,  in  practice,  costs- 
would  be  higher  or  lower  under  Option 
2  rather  than  Option  3  so  costs  are 
assiuned  to  be  similar  under  the  two 
options.  The  potential  impacts  of  the 
end-use  certificate  options  considered 
are  summarized  below: 


Option  1 


$35,775  to  5143,000 


Oplion2or3 


$4,450  to  $143,000. 
S39,000  to  Si  17.000. 
$800,000  to  $3,900,000. 

12.5. 

-46.5. 

-62.5. 
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Reduced  program  costs  and  higher 
producer  income  would  almost  offset 
the  increased  costs  to  buyers,  for  a  net 
impact  for  Options  2  and  3  of  about  $3.5 
million. 

An  Initial  Regulatory  Flexibility 
Analysis  indicates  that  the  compliance 
requirements  of  the  program  will 
disproportionately  affect  small  entities. 
Option  1  would  have  the  least  impact 
because  it  does  not  require  identity 
preservation. 

Regulatory  Flexibility  Act 

It  has  been  determined  under  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule  will  have  an  adverse 
effect  on  a  substantial  number  of  small 
businesses.  The  analysis  discussing 
these  impacts  isiivailable  on  request 
from  Craig  Jagger,  at  the  address  and 
telephone  number  noted  above.  The 
analysis  can  be  siunmariaed  as  follows: 

Warehousemen  with  average  annual 
receipts  of  $12.5  million  or  less  are 
considered  small  entities. 
Warehousemen  in  the  states  of  Montana. 
North  Dakota,  South  Dakota. 
Washington,  Idaho,  and  Minnesota  are 
most  apt  to  be  affected  by  an  end-use 
certificate  program.  About  85  percent  of 
the  warehousemen  located  in  these 
states  are  estimated  to  be  small 
warehousemen.  Of  all  small 
warehousemen,  only  those  who  import 
Canadian  grain  would  be  directly 
affected  by  an  end-use  certificate 
program. 

Because  small  warehousemen  are 
likely  to  have  a  disproportionate  share 
of  truck-delivered  imports  and  each 
entry  would  require  an  end-use 
certificate,  small  warehousemen  will 
likely  need  to  file  more  end-use 
certificates  than  large  importers  under 
all  options  considered.  Because  small 
v«rarehousemen  can  be  expected  to  have 
fewer  separate  storage  and  handling 
fecilities  and  because  they  are  less  likely 
to  be  already  identity  preserving 
imported  grain,  costs  of  identity 
preservation  under  Options  2  and  3  %vill 
likely  also  affect  a  disproportionately 
large  share  of  small  warehousemen.  And 
if  identity-preservation  requirements 
under  Options  2  and  3  reduce  the 
quantify  of  grain  imported,  the  resulting 
reduction  in  storage,  handling,  and 
merchandising  income  will  likely  be  felt 
most  heavily  by  small  warehousemen. 

Background 

This  proposed  rule  establishes  a  new 
7  CFR  part  782  to  set  forth  regulations 
with  respect  to  a  U^.  end-use  certificate 
program.  Section  321(f)  of  the  Act 
established  an  end-use  certificate 
requirement  for  imports  into  the  U^  of 
wheat  and  barley  from  any  foreign 


country  or  instrumentality  that  as  of 
April  8. 1994.  requires  end-use 

certificates  for  imports  of  U.S.-produced 
wheat  or  barley,  respectively.  Canada 
currendy  is  the  only  foreign  country  or 
instrumentality  that  requires  such 
certificates.  The  Act  is  not  otherwise 
specific  regarding  the  type  of  end-use 
certificate  program  to  be  implemented 
or  the  particular  information  to  be 
collected. 

A  notice  requesting  comments  on  the 
implementation  of  an  end-use  certificate 
program  was  published  on  April  13, 
1994.  at  59  FR  17495.  The  notice: 

(1)  Compared  the  U.S.  and  Canadian 
marketing  systems, 

(2)  Described  the  Canadian  end-use 
system, 

(3)  Identified  three  basic  alternatives 
that  ASCS  could  consider  in 
implementing  an  end-use  certificate 
program,  and 

(4)  Described  current  rules  and 
policies  used  by  ASCS  to  procure  U.S.- 
produced  commodities  for  donation  or 
sale  under  domestic  and  export  food 
assistance  programs. 

Forty-one  comments  were  received  in 
response  to  the  notice  requesting 
comments. 

All  41  respondents  commented  on 
one  or  more  of  the  diree  basic 
alternatives  that  ASCS  could  consider  in 
implementing  an  end-use  certificate 
program.  The  key  issue  separating  the 
alternatives  involves  the  issue  of 
commingling  vs.  separate  storage  (i.e.. 
identity  preservation]  of  Canadian  and 
U.S.-produced  grain.  In  brief,  the 
alternatives  described  in  the  notice  are 
as  follows; 

(1)  Allow  commingling  of  Canadian 
and  U.S.  grain.  Require  that  a  certificate 
which  sets  forth  all  relevant  information 
be  collected  at  the  U.S.  border  on 
imported  grain.  Continue  (or  modify) 
current  ndes  and  policies  used  by  ASCS 
to  proctue  U.S.-produced  commodities 
for  U.S.  Government-assisted  programs: 

(2)  Allow  commingling  of  Canadian 
and  U.S.  grain.  Require  that  such 
commingled  grain  be  stored  separately 
bom  U.S.-origin  grain  until  delivered  to 
the  end-user  or 

(3)  Prohibit  commingling  of  Canadian 
and  U.S.  grain.  Require  that  Canadian 
grain  be  stored  separately  from  U.S.- 
origin  grain  until  delivered  to  the  end- 
user. 

Of  41  respondents,  34  respondents 
recommended  that  ASCS  adopt 
alternative  3,  which  would  prohibit  the 
commingling  of  Canadian  and  U.S. 
grain.  Three  respondents  recommended 
adoption  of  either  alternative  2  or  3.  but 
not  alternative  1;  two  respondents 
recommended  adoption  of  alternative  1: 
and  two  respondents  did  not 


recommend  adoption  of  one  alternative 
over  another. 

After  full  consideration  of  all 
comments,  this  rule  proposes  to  adopt  a 
program  similar  to  the  actions  now 
taken  by  Canada  with  respect  to  imports 
of  US.  wheat  and  barley.  Therefore,  this 
proposed  rule  would  adopt  alternative 
3.  requiring  importers  of  Canadian 
wheat  and  barley  to  store  such  imported 
grain  separately  frtun  U-S.-pioducsd 
grain  until  delivered  to  the  end-user. 
Presently  only  Canada  requires  end-use 
certificates  on  US.  grain  entering  that 
country.  Therefore,  this  requirement  by 
the  U.S.  would  be  imposed  only  on 
imports  of  wheat  and  bailey  originating 
in  Canada.  Although  ASCS  would  prefer 
to  adopt  its  cunent  rules  and  policies 
used  to  procure  commodities  for 
donation  or  sale  under  the  Food  for 
Progress  Program:  programs  authorized 
by  Titles  n  and  in  of  Pub.  L  83-480: 
and  foreign  food  assistance  programs 
authorized  by  section  416(b)  of  the 
Agricultural  Act  of  1949,  and  amended, 
as  well  as  for  domestic  food  assistance 
programs  (i.e..  the  physical 
commingling  of  U.S.-produced  grain 
with  non-U.S.-produced  grain  is 
allowed,  provided  that  at  the  time  of 
deUvery  to  the  Commodity  Credit 
Corporation  (COC)  the  grain  merchant 
has  a  sufficient  quantity  and  quality  of 
U.S.-produced  grain  available  at  the 
location  where  loading  occurs  to 
account  for  the  grain  sold  to  CCC  and 
upon  delivery  to  CCC  such  U.S.  origin 
stocks  are  reduced  by  the  quantity 
delivered  to  CCC).  the  Statement  of 
Administrative  Action  approved  by 
Congress  with  the  Act  states  that  the 
purpose  of  the  U.S.  end-use  requirement 
is  to  ensure  that  foreign  agricultural 
commodities  do  not  benefit  from  U.S. 
export  programs. 

Accordingly,  In  addition  to  the 
identity  preser\-ation  requirement,  this 
proposed  rule  would  require  importers 
to  complete  form  ASCS-750.  End-Use 
Certificate  for  Grain,  for  each  entry  of 
Canadian  wheat  and  barley,  and  to 
submit  the  certificate  to  tbrn  Kansas  Qty 
Commodity  Office  (KCCO).  ASCS. 
within  10  days  bom  the  date  of  entry. 

These  regulations  allow  the 
importation  of  Canadian  wheat  and 
barley  for  purposes  of  resale  by  the 
importer. 

Liformation  collected  on  the 
certificate  would  include: 

(1)  Name,  address,  and  telephonu 
n  umber  of  the  importer, 

(2}  Commodity  and  the  class  of  such 
commodit}'  being  imported. 

(3)  Intended  use  of  the  commoait> , 
including  resale. 
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(4)  Quantity  imported,  in  net  metric 
tons,  roimded  to  Uie  nearest  hundredth 
of  a  metric  ton, 

(5)  Storage  location  of  the  commodity, 

(6)  Name,  address,  and  telephone 
niunber  of  the  end-user,  if  known, 

(7)  Mode  of  transportation  and  name 
of  the  transportation  company  used  to 
import  the  commodity,  and 

(8)  A  certification. 

'  In  addition  to  the  information 
provided  by  the  importer,  the 
Commissioner  of  Customs  would  assist 
ASCS  in  administering  an  end-use 
certificate  program  by  informing  KCCO 
when  Canadian  wheat  and  barley  is 
imported  into  the  U.S. 

This  proposed  rule  would  make  the 
importer  responsible  for  ensiuing  that 
all  applicable  end-users  and  subsequent 
buyers  are  informed  that  the  commodity 
being  purchased  originated  in  Canada. 
The  importer  must  inform  end-users,  in 
writing,  that  the  imported  commodity 
must  not  be  used  for  any  purpose  other 
than  the  use  specified  on  the  end-use 
certificate.  The  importer  must  provide 
the  end-user  with  a  photocopy  of  the 
end-use  certificate.  If  the  commodity  is 
intended  for  resale,  any  sales  contracts 
entered  into  between  the  importer  and 
a  subsequent  buyer  must  contain  terms 
that  notify  the  subsequent  buyer  that: 

(1)  The  commodity  being  purchased 
originated  in  Canada; 

(2)  The  commodity  being  purchased  is 
deemed  ineligible  for  use  under  CCC 
and  U.S.  Department  of  Agriculture- 
assisted  export  programs; 

(3)  The  subsequent  buyer  shall 
preserve,  on  an  origin-basis,  tbe  identity 
of  the  commodity  being  purchased; 

(4)  The  commodity  may  not  be  j 
commingled  or  blended  with  U.S.-" 
produced  commodities  until  such  time 
as  the  commodity  is  delivered  to  an 
end-user; 

(5)  The  end-user  or  subsequent  buyer 
must  file  quarterly  reports  as  described 
below;  and 

(6)  Any  sales  contracts  entered  into 
between  any  subsequent  buyers  must 
contain  the  same  terms  specified 
herewith. 

The  importer  must  provide  the 
subsequent  buyer  with  a  copy  of  the 
end-use  certificate. 

This  proposed  rule  would  also  require 
the  importer  to  submit  to  KCCO,  within 
10  workdays  after  deUvery  of  the 
commodity  to  the  end-user,  a  copy  of 
the  bill  of  lading  acknowledging  receipt 
of  the  commodity  by  the  end-user  and 
the  date  the  commodity  was  received  at 
the  end-user's  facility.  If  the  commodity 
is  imported  for  purposes  of  resale,  the 
importer  must  submit  to  KCCO,  within 
10  workdays  from  date  of  sale,  its 


ibsequent  buyer's  name,  address,  and 

lephone  number,  and  the  quantity 

Id. 

This  proposed  rule  would  require 
^d-users  to  report  to  KCCO  the  status 
df  the  imported  grain  on  form  ASCS- 
pl,  End-Use  Certificate  for  Grain 
Quarterly  Report,  imtil  the  commodity 
i$  fully  used.  Subsequent  buyers  would 
be  required  to  report  to  KCCO  the  status 
qf  the  imported  grain  on  form  ASCS- 
^51,  End-Use  Certificate  for  Grain 
dKiarterly  Report,  until  the  commodity 
it  resold. 

Information  called  for  on  the  quarterly 
Import  would  include: 

(1)  The  name,  address,  and  telephone 
Qumber  of  the  end-user  or  subsequent 

b  uyer, 

(2)  The  name  and  address  of  the 
i  nporter, 

(3)  The  End-Use  Certificate  for  Grain 
serial  niunber, 

(4)  The  commodity  and  class  of  such 
c  smmodity, 

(5)  The  storage  location  of  the 
c  immodity, 

(6)  The  date  the  commodity  was 

r  iceived  at  the  end-user's  or  subsequent 
b  uyer^  facihty, 

(7)  The  quantity  of  the  commodity 
received,  in  net  metric  tons,  rounded  to 
the  nearest  hundredth  of  a  metric  ton, 

(8)  The  quantity  of  the  commodity 
u  sed  by  the  end-user  or  sold  to  a 

s  ibsequent  buyer, 

(9)  The  quantity  remaining,  and 

(10)  A  certification. 

Quarterly  reports  must  be  received  in 
)  ceo  within  15  workdays  following 
f  ill  consiunption  or  resale  of  the 
c  jmmodity.  For  partial  resales  or  partial 
c  insumption,  submit  form  ASCS-751  to 
)  CCOv^thin  15  workdays  following: 

(1)  March  31, 

(2)  June  30, 

(3)  September  30,  and 

(4)  December  31. 

Forms  ASCS-750,  End-Use  Certificate 
f  ir  Grain,  and  ASCS-751,  End-Use 
C  ertificate  for  Grain  Quarterly  Report, 
n  lay  be  obtained  &x)m  KCCO.  This 
proposed  rule  also  incorporates  the 
statutory  requirement  that  it  is~a 
\  olation  of  18  U.S.C.  1001  for  an  entity 
ti  I  engage  in  fraud  with  respect  to  or 
k  lowingly  violate  the  provisions  set 
f  irth  in  the  regulations. 

I  st  of  Subjects  in  7  CFR  Part  782 

Administrative  practice  and 
p  rocedure,  Barley,  Reporting  and 
r  scordkeeping  requirements.  Wheat. 

It  is  proposed  that  subchapter  D, 
c  lapter  VII  of  title  7  of  the  Code  of 
Wederal  Regulations  be  amended  by 
adding  part  782  to  read  as  follows: 


PART  782— END-USE  CERTIFICATE 
PROGRAM 

Subpart  A— Qeneral 

782.1  Basis  and  purpose. 

782.2  Definitions. 

782.3  Administration. 

782.4  0MB  control  numbers  assigned 
piusuant  to  the  Paperwork  Reduction 
Act. 

Subpart  B— Impiementation  of  End-Use 
Certificate  Program 

782.10  IdenUfication  of  commodities 
subject  to  end-use  certificate  regulations. 

782.11  Extent  to  which  commodities  are 
subject  to  end-use  certiBcate  regulations. 

782.12  Filing  ASCS-750,  End-Use 
Certificate  for  Grain.  . 

782.13  Importer  responslklities. 

782.14  Identity  preservation. 

782.15  Fihng  ASCS-751,  End-Use 
Certificate  for  Grain  Quarterly  Report. 

782.16  Intended  use. 

782.17  Conunodities  purchased  for  resale. 

782.18  Penalty  for  noncompliance. 

Subpart  C— Records  and  Reports 

782.20    Importer  records  and  reports. 
782%21    End-user  records  and  reports. 

782.22  Subsequent  buyer  records  and 
reports. 

782.23  Failure  to  file  end-use  certificates  or 
quarterly  reports. 

782.24  Recordkeeping  and  examination  of 
records. 

782.25  Length  of  time  records  are  to  be 
kept. 

Authority:  Section  321(fl  of  Pub.  L  103- 
182;  107  Stat.  2057  (19  U.S.C.  3391(f)). 

Subpart  A— General 

S  782.1    Basis  and  purpose. 

The  regulations  contained  in  this  part 
are  issued  piusuant  to  and  in 
accordance  with  Section  321(f)  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act.  These  regulations 
govern  the  establishment  of  the  end-use 
certificate  program,  the  completion  of 
end-use  certificates,  the  identification  of 
commodities  requiring  end-use 
certificates,  the  submission  of  reports, 
and  the  keeping  of  records  and  making 
of  reports  incident  thereto. 

§782.2    Definitions. 

As  used  in  this  part  and  in  all 
instructions,  forms,  and  documents  in 
connection  therewith,  the  words  and 
phrases  defined  in  fliis  section  shall 
have  the  meanings  herein  assigned  to 
them  unless  the  context  or  subject 
matter  requires  otherwise.  References 
contained  herein  to  other  parts  of  this 
chapter  or  title  shall  be  construed  as 
references  to  sudi  parts  and 
amendments  now  bi  effect  or  later 
issued. 


Date  of  entry  means  the  effective  time 
of  entry  of  the  merchandise,  as  defined 
in  19  CFR  part  101. 

End-user  means  the  entity  that  uses 
the  commodities  specified  in  §  782.10(b) 
for  milUng,  brewing,  malting,  distilling, 
manufacturing,  or  other  use,  except 
resale,  as  determined  by  ASCS. 

Entity  means  a  legal  entity  including, 
but  not  limited  to,  an  individual,  joint 
stock  company,  corporation, 
association,  partnership,  cooperative, 
trust,  and  estate. 

Entry  means  that  documentation 
required  by  19  CFR  part  142  to  be  filed 
with  the  appropriate  U.S.  Customs 
officer  to  secure  the  release  of  imported 
merchandise  from  U.S.  Customs 
custody,  or  the  act  of  filing  that 
documentation. 

Importer  means  the  person  primarily 
liable  for  the  payment  of  any  duties  on 
the  merchandise,  or  an  authorized  agent 
acting  on  his  behalf.  The  importer  may 
be: 

(1)  The  consignee,  or 

(2)  The  importer  of  record,  or 

(3)  The  actual  owner  of  the 
merchandise,  if  an  actual  owner's 
declaration  and  superseding  bond  has 
been  filed  in  accordance  v\rith  19  C.F.R. 
part  141,  or 

(4)  The  transferee  of  the  merchandise, 
if  the  right  to  withdraw  merchandise  in 
a  bonded  warehouse  has  been 
transferred  in  accordance  with  19  CFR 
part  144. 

Intended  use  means  the  purpose  for 
which  the  commodity  is  being 
imported,  including  milling,  brewing, 
malting,  distilling,  manufacturing,  or 
other  use,  including  resale. 

Metric  ton  means  a  unit  of  measure 
that  equals  2204.6  pounds. 

Origin  basis  is  defined  in  Title  19, 
U.S.C. 

Subsequent  buyer  means  an  entity 
other  than  the  end-user  that  purchases 
a  commodity  from  an  importer  or 
subsequent  buyer  with  the  intent  to  ■ 
resell  the  commodity. 

§782.3    Administration. 

(a)  The  end-use  certificate  program 
will  be  administered  under  the  general 
supervision  and  direction  of  the 
Administrator,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  U.S.  Department  of  Agriculture 
(USDA),  through  the  Office  of  the 
Deputy  Administrator,  Commodity 
Operations  (DACO),  ASCS,  Washington, 
D.C.,  and  the  Kansas  City  Commodity 
Office  (KCCO),  ASCS,  Kansas  City.  MO, 
in  coordination  with  the  Commissioner 
of  Customs. 

(b)  DACO,  or  a  designee,  may  waive 
or  modify  deadlines  and  other  program 
requirements  in  cases  where  failure  to 


meet  requirements  does  not  adversely 
affect  the  enforcement  of  the  end-use 
certificate  program. 

§  782.4    0MB  control  numt>ers  assigned 
pursuant  to  ttw  Paperworit  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  part  782)  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  provisions  of  44  U.S.C.  35  and  vsrill 
be  assigned  an  OMB  control  number. 

Subpart  B — Implementation  of  the  End- 
Use  Certificate  Program 

§  782.10    identification  of  commodities 
subject  to  end-use  certificate  regulations. 

(a)  These  regulations  are  applicable  to 
wheat  and  barley,  respectively, 
imported  into  the  U.S.  from  any  foreign 
country  or  instrumentality  that  as  of 
April  8, 1994,  requires  end-use 
certificates  for  imports  of  U.S.-produced 
wheat  or  barley. 

(b)  The  following  foreign  countries, 
instrumentaUties,  and  commodities  are 
affected  by  these  regulations: 

(1)  Wheat  originating  in  Canada. 

(2)  Barley  originating  in  Canada. 

(c)  The  commodities  specified  in 
paragraph  (b)  of  this  section  are 
ineligible  for  use  under  Commodity 
Credit  Corporation  (CCC)  and  USDA- 
assisted  export  programs. 

§782.11    Extent  to  wliich  commodities  are 
subject  to  end-use  certificate  regulations. 

(a)  The  provisions  of  these  regulations 
apply  to  all  commodities  specified  in 

§  782.10(b). 

(b)  To  the  extent  that  the  foreign 
countries  or  instrumentalities  specified 
in  §  782.10(b)  eliminate  the  requirement 
for  end-use  certificates  on  imports  from 
the  U.S.,  the  provisions  of  these 
regulations  shall  be  suspended  30 
calendar  days  following  the  date  the 
foreign  coimtry  or  instrumentality 
eliminates  its  end-use  certificate 
requirement. 

§  782.1 2    Filing  ASCS-750,  End-Use 
Certificate  for  Grain. 

(a)  Each  entity  which  imports  any  of 
the  commodities  specified  in  §  782.10(b) 
shall,  for  each  entiy,  obtain  form  ASCS- 
750,  End-Use  Certificate  for  Grain,  from 
KCCO,  P.O.  Box  419205.  Kansas  City, 
MO  64141-6205,  and  submit  the 
original  form  ASCS-750  to  KCCO 
within  10  days  from  the  date  of  entry. 
Each  form  ASCS-750  shall  set  forth, 
among  other  things,  the: 

(1)  Name,  address,  and  telephone 
number  of  the  importer, 

(2)  Commodity  and  class  of  such 
commodity  that  is  being  imported, 

(3)  Intended  use  of  the  commodity, 
including  resale. 


(4)  Quantity  imported,  in  net  metric 
tons,  rounded  to  the  nearest  hundredth 
of  a  metric  ton, 

(5)  Storage  location  of  the  commodity, 

(6)  Name,  address,  and  telephone 
niunber  of  the  end-user,  if  known, 

(7)  Mode  of  transportation  and  the 
name  of  the  transportation  company 
used  to  import  the  commodity,  and 

'  (8)  A  certification. 

(b)  The  original  form  ASCS-750  and 
one  copy  of  form  ASCS-750  shall  be 
signed  and  dated  by  the  importer. 

(c)  Distribution  of  form  ASCS-750 
will  be  as  follows: 

(1)  The  original  shall  be  forwarded  to 
KCCO,  P.O.  Box  419205,  Kansas  Qty, 
MO  64141-6205,  by  the  importer, 

(2)  One  copy  shall  be  retained  by  the 
importer, 

(3)  The  importer  shall  provide  a 
photocopy  to  the  end-user,  or  if  the 
commodity  is  purchased  for  purposes  of 
resale,  the  subsequent  buyer(s). 

(d)  The  completion  and  filing  of  an 
end-use  certificate  does  not  reUeve  the 
importer  of  other  legal  requirements 
pertaining  to  the  importation,  such  as 
those  imposed  by  other  U.S.  agencies. 

§  782.1 3    Importer  responsibilities. 

The  importer  shall: 

(a)  Inform  the  end-user,  in  writing, 
that  the  imported  commodity  shall  not 
be  used  for  any  purpose  other  than  the 
use  specified  on  the  end-use  certificate. 

(b)  If  the  commodity  is  imported  for 
purposes  of  resale,  incorporate  the 
pro\isions  of  §  782.17  (b)  and  (c)  into 

•the  sales  contract  entered  into  between 
the  importer  and  subsequent  buyer, 

(c)  Submit  to  KCCO.  within  10 
workdays: 

(1)  After  delivery  of  the  commodity  to 
the  end-user,  a  bill  of  lading 
acknowledging  receipt  of  the 
commodity  by  the  end-user  and  the  date 
the  commodity  was  received  at  the  end- 
user's  facility. 

(2)  If  the  commodity  is  imported  for 
purposes  of  resale,  from  the  date  of  sale, 
its  subsequent  buyer's  name,  address, 
and  telephone  number,  and  the  quantity 
sold. 

§782.14    identity  preservation. 

(a)  The  importer  and  all  subsequent 
buyers  of  the  imported  commodity  shall 
preser\'e,  on  an  origin-basis,  the  identity 
of  the  commodities  specified  in 

§  782.10(b)  and  may  not  commingle  or 
blend  them  with  U.S.-produced 
commodities  until  sucii  time  as  the 
imported  commodity  is  delivered  to  an 
end-user. 

(b)  Failure  to  meet  the  requirements 
in  paragraph  (a)  of  this  section  shall 
constitute  noncompliance  by  the 
importer  or  subsequent  buyer  for  the 
purposes  of  this  part. 
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§7a2.1S    FWnQASC&-751.EMMtae 
Camwtiti  laf  Giiie  <aiMrt»Hy  nipoft 

(a)  For  purposes  of  providmg 
infiofm^on  rebting  to  the  di^Ksitian 
of  commodities  q)ecified  in  §  728.10(b), 
a  form  ASCS-7S1.  End-Use  CertiHcate 
for  Grain  QMMtwiy  Report,  shall  be  Skd 
with  KCXX)  by  eadi: 

(1)  Importer,  if  the  importer  has 
control  of  the  commodity  on  the  date 
specified  in  paragraph  (c)  of  this 
section. 

(2)  End-user. 

(3)  Subsequent  buyer. 

(b)  The  information  required  on  form 
ASCS-751  is  as  follows: 

(1)  The  name,  address,  and  telephone 
number  of  the  end-user  or  subsequent 
buyer, 

(2)  The  name  and  address  of  the 
importer,  if  known, 

(3)  The  End-Use  Certificate  for  Grain 
serial  number, 

(4)  The  comimodity  and  class  of  such 
commodity, 

(5)  The  storage  location  cA  the 
commodity, 

16)  The  date  the  commocbty  was 
received  at  the  end-user's  or  subsequent 
buyer's  facility, 

(7)  The  quantity  of  the  commodity 
received,  in  net  mrtric  tons,  rounded  to 
the  nearest  hundredth  of  a  metric  too, 

(8)  The  quantity  of  the  commcxlity 
used  by  the  end-user  or  sold  to  a 
subsequent  buyer, 

(9)  The  qxiantity  remaining,  and 

(10)  A  certification. 

(c)  End-users  and  subsequent  buyers 
shall  submit  fonn  ASCS-751  to  KCCO 
within  15  woriidays  following  full 
consumption  or  resale  of  the  commodity 
specified  on  the  ASCS-750.  For  partial 
resales  or  partial  consumption,  submit 
form  ASCS-751  to  KCCO  within  15 
workdays  following: 

(1)  March  31. 

(2)  June  30, 

(3)  September  30.  and 

(4)  December  31. 

(d)  The  end-user  shall  continue  to 
submit  form  ASCS-751  to  KCCO  until 
the  commodity  has  been  utilized  in 
accordance  with  these  regulations. 

(e)  A  subsequent  buyer  shall  continue 
to  submit  form  ASCS-Vsi  to  KCCO 
until  the  commodity  has  been  resold. 

(f)  Importers  shall  submit  form  ASCS- 
751  to  KCCO  within  15  workdays 
following  March  31,  June  30,  September 
30,  and  December  31.  if  the  importer  has 
control  of  the  imported  commodity  on 
these  dates. 

S782.t8    kitandad  uss. 

(a)  hk>  entity  ^all  knowingly  use  any 
commodities  ^Mcified  in  §  782.10(b)  for 
any  use  other  than  the  use  specified  on 
the  applicable  form  ASCS-750. 


(b)  If  the  use  specified  on  the 
aliplicdiile  fonn  ASCS-7S0  is  ''Resale", 
tl  e  imported  commodity  nay  continue 
t(  be  resold  until  delivored  to  an  end- 
u  !er,  at  which  time  the  end-user  must 
ui  e  such  commodity  for  one  or  more  of 
tl  e  intended  uses,  except  resale. 

§82.17   CommodMespardiasedfor 


01 


(b)  The  importer  shall  retant  a  copy 


(a)  This  section  sf^lies  to  an  imptxler 
subsequent  btiyw  wdio  impmts  or 

pi  irchases  a  commodity  specified  in 
§  '82. 1 0(b)  for  the  purpose  of  reselling 
ti  B  commodity. 

[b)  Any  sales  contracts  entered  into 
b<  tween  the  importer  axKl  a  subsequent 
bi  yer,  or  a  contract  entered  into 

b«  tween  subsequent  buyers,  must 

CO  Qtain  terms  that  notify  the  subsequent 

bi  yer  that: 

1)  The  conunodity  being  purchased 
oi  ginated  in  rarmda, 

2)  The  commodity  being  purchased  is 
de  emed  ineligible  for  use  under  CCC 

an  d  USDA-assisted  export  programs, 

3)  The  subsequent  buyer  shall 

pr  >serve,  on  an  origin-basis,  the  identity 
of  the  commodity  being  purchased, 

4)  The  commodity  may  not  be 
CO  nmingled  or  blended  with  U.S.- 

pi  >duced  commodities  until  such  time 
as  the  cconmodity  is  delivered  to  an 
en  i-user,  and 

5)  The  subsequent  buyer  is 

rei  ponsible  for  filing  form  ASCS-751  in 
ac  :ordance  with  §  782.15. 

c)  The  importer  or  subsequent  buyer 
sh  ill  submit  to  KCCO,  within  10 

w(  rkdays  from  the  date  of  sale,  its 
su  )sequent  buyer's  name,  address,  and 
tei  jphone  number,  «md  the  quantity 
so  d. 

d)  The  subseqtient  buyer  shall 

pr  ivide  its  purchaser  with  a  photocopy 
of  he  form  ASCS-750  submitted  to 
KC  CO  by  the  importer  in  accordance 
wih§  782.12(a). 

§7  12.18    Penalty  for  noneonpHance. 

\  shall  be  a  violation  of  18  U.S.C, 
10)1,  which  provides  for  a  fine  of  not 
m(  re  than  $10,000  or  imprisoiunenl  for 
no  more  than  5  years,  or  both,  for  any 
en  ity  to  engage  in  fraud  with  respect  to 
or  mowingly  violate  the  provisions  set 
for  Ji  in  this  part. 

Su  >part  C— Records  and  Reports 

§7  12.20*  iraporMrraoordsandraports. 

( i)  The  importer  shall  retain  a  copy  of 
ea<  h  form: 

( 1 )  ASCS-750.  End-Use  Certificate  for 
Cri  in,  that  is  submitted  to  KCCO  in 
acdordance  with  §  782.12(a). 

fe)  ASCS-751,  End-Use  Certificate  for 
On  in  Quarterly  Report,  that  is 

sul  mitted  to  KCOO  in  accordance  with 
§7J2.15(a)(l). 


of; 

(1)  Each  bill  of  lading  that  is  filed 
with  KCCO  in  accordance  with 

§  782.13(c)(1). 

(2)  The  information  with  respect  to 
subsequent  buyers  provided  to  KCCO  in 
accordance  with  §782. 13(c)(2). 

(c)  The  importer  shall  maintain 
records  to  verify  that  the  commodity 
specified  on  the  end-use  certificate  was 
identity-preserved  tmtil  such  time  as  the 
imported  commodity  was  delivered  to 
the  end-user  or  a  subsequent  buyCT. 

(d)  Copies  of  the  documraits, 
information,  and  records  required  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  shall  be  kept  on  file  at  the 
importer's  headquarters  office  or  other 
location  designated  by  the  importer  for 
the  period  specified  in  §  782.25. 

§782.21    End-user  racofdaand  reports. 

(a)  The  end-user  shall  retain  a  copy  of 
each  form  ASCS-75 1 ,  End-Use 
Certificate  for  Grain  Quartoiy  Report, 
that  is  filed  with  KCCO  m  accordance 
with  §  782.15(a)(2). 

(b)  The  end-user  shall  retain  a  copy  of 
each  form  ASCS-750,  End-Use 
Certificate  for  Grain,  and  written 
notification  on  the  intended  use  of  the 
commodity  provided  to  the  ewl-user  by 
the  importer  in  accordance  with 

§  782.12(c)(3). 

(c)  Copies  of  the  documents  required 
in  paragraphs  (a)  and  (b)  of  this  section 
shall  be  kept  on  file  at  Ae  end-user's 
headquarters  office  or  other  location 
designated  by  the  end-user  for  the 
period  specified  in  §  782.25. 

§782.22    Subsequent  buyer  records  and 
reports. 

(a)  The  subsequent  buyer  shall  retain 
a  copy  of  each  form  ASCS-751,  End-Use 
Certificate  for  Grain  Quarterly  Report, 
that  is  filed  with  KCCO  in  accordance 
with  §  782.15(a)(3). 

(b)  The  subsequent  buyer  shall  retain 
a  copy  of  each  form  ASCS-750.  End-Use 
Certificate  for  Grain,  provided  to  the 
subsequent  buyer  in  accordance  with 

§§  782.12(c)(3)  or  782.17(d). 

(c)  The  subsequent  buyer  shall  retain 
a  copy  of  the  sales  contract  which 
contains  the  terms  of  §  782.17  (b)  and  (r) 
when  the  imported  commodity  is 
resold. 

(d)  The  subsequent  buyer  shall 
maintain  records  to  verify  that  the 
commodity  specified  on  the  end-use 
certificate  was  identity-preserved  during 
the  time  that  the  subsequent  buyer 
maintained  ctmtrol  of  the  imported 
commodity. 

(e)  Copies  of  the  documents  and 
records  required  in  paragrai^is  (a) 
through  (d)  of  this  section  shall  be  kept 
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on  file  at  the  subsequent  buyer's 
headquarters  office  or  other  location 
designated  by  the  subsequent  buyer  for 
the  period  specified  in  §  782.25. 

§  782J3    Failure  to  file  end-use  certificates 
or  quarterty  reports. 

Failure  by  importers,  end-users,  and 
subsequent  buyers  to  file  form  ASCS- 
750,  End-Use  Certificate  for  Grain,  and 
form  ASCS-751,  End-Use  Certificate  for 
Grain  Quarterly  Report,  as  applicable. 
£md  retain  or  maintain  related  copies 
and  records  shall  constitute 
noncompliance  for  the  purposes  of 
§782.18. 

§  782.24    Recordkeeping  and  examination 
of  records. 

(a)  Examination.  For  the  purpose  of 
verifying  compliance  with  the 


requirements  of  this  part,  each  importer, 
end-user,  and  subsequent  buyer  shall 
make  available  at  one  place  at  all 
reasonable  times  for  examination  by 
representatives  of  USDA,  all  books, 
papers,  records,  bills  of  lading, 
contracts,  scale  tickets,  settlement 
sheets,  invoices,  written  price 
quotations,  or  other  documents  related 
to  the  importation  of  the  commodities 
specified  in  §  782.10(b)  that  are  within 
the  control  of  such  entity. 

(b)  Orderly  retention  of  records.  To 
facilitate  examination  and  verification 
of  the  records  and  reports  required  by 
this  part,  copies  of  form  ASCS-750, 
End-Use  Certificate  for  Grain,  shall  be 
filed  in  numerical  order,  and  copies  of 
form  ASCS-751,  End-Use  Certificate  for 
Grain  Quarterly  Report,  shall  be  filed  in 
chronological  order. 


§782.25   Length  of  time  recontears  to  be 
kept 

The  records  required  to  be  kept  under 
this  part  shall  be  retained  for  3  years 
following  the  filing  date  of  the 
applicable  record.  Records  shall  be  kept 
for  such  longer  period  of  time  as  may  be 
requested  in  writing  by  USDA 
representatives. 

[Note:  The  following  appendix  fomis  will 
not  appear  in  the  Code  of  Federal 
Regulations.] 

Signed  at  Washington.  DC  on  October  14,    . 
1994. 

Alan  King, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Senice. 
BILUNQ  COOC  341(M)S-P 
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ASCS-750 

S) 


U.S.  OEPARTMeVTOFi 

AgfioulttiMl  SuMixMion  and  I 


ENO-USE  CERTIFICAT  E  FOR  GRAIN 


NOTE: 
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AIMCtlLTlME 


Fortn 


FOftMTaiMi:asEaM.T 


m.  oseo-xxxx 


Date: 


Serial  Nuaben  XXXXXXXX 


rA#  fol^wins  sffaiM  a  mmd*  in  aecordZ  c»  with  tt>0  f^/Vacy  Act  of  1974  IS  USC  S52»l  mn^  ttit  Paptrwork  AM/ucftiM  Act  oTtMO^ 
mrmxhd.    Ttw  mithority  for  nqMstmg  tht  foiloymg  mformttion  is  7  CfK.  ^m  792.    7h»  mformstion  wm  f  us»d  to  tftrffy  eomoetoem  kv  iZ 

mfitfmmtion  m  mmtdttofy.   FtOurt  (D  eompty  with  th»  rtguluiom  g»vmmmg  th»  fii#<«M  Cartificaf  Pmgrmm  mmr  mmm m  M#  ■■■■■■liiTr  of 
ptnaltias  in  accoftfftea  wio,  7  CfR.  Part  7BZ  mgmut  dtm  noH  f  .ip^im  ptrt^    This  infomstion  mmy  te  »*«iMM  to  o»m  mamtdmm.  ms 
Otpartmani  of  Jtatic:  or  otttsr  Stmts  sfxl  Fs^tnl  Lsw  mAmmmmm  ■>■!»<■■>  mut  in  nspomss  to  s  court  msgismmts  or  ulnmnitbmiimTiktnmi 
7hspnr>aiometerwrsnt/snt/dvifrmidstatufs.\inciuding  tS  USC  288,  287.  271.  SSI.  tOOf;  IS  USC  714m:  mod  31  USC  3729  mrs  moaticmt^ti, 
to  th»  information  providad.  '         ^''^ 


Pubhe  raportmg  bwdan  for  ttus  coUaction  of  h/ormmtiom  is  mstirmmiad  to  ararafa  10  mimrtas  par  rasponsa.  including  tha  tima  for  ra^iaomne 
^tnrct^^,  sjm^  .Mating  dat,  soorca^  gmttmm^  mnd  mmimim,,  ma  data  oaadad.  and  competing  m,d  ra^wing  tt,a  coflacTon^f 
-^  ..  -,„  S«tf  e«nw«rM.  /i^»«^t*if  dm  twd»,  MamMrar  aay  o*ar  amf>act  of  dtis  mmMaedon  of  information,  including  sugoastions  for  raduoing 
Ifm  iHMdan.  to  DapanmamtotAgrK^dUrra,  Clamr^ca  Officar.  omtd.  AG  Bom  7630.  Wmslmgton.  DC.   20250;  mnd  H,0»  «!L^4h~3 

OSSO-XXXX).  Waatmgion.  D.C   20503.   tt£TU/W  THIS  COMFKf7£9  /OAM  TO  TH£ KAMSAS 
KANSAS  car.  MO.    94141-9296.  '•» /«  «>ifltw» 


and  Budgat.  PapanMorli  ftaducdon  f^Ofact  lOMB  H  a 
CITY  COMMODITY  Of FICE.  P.O.  90X419205 


1 .  Importar'f  Name  and  Addiess  Imeluda  straat,  city,  s  ata.  ZIP  coda) 


3.  Oa«chp«o«  el  Gratn  tmponad  Imark  ana  boxl 

O  WHEAT 


S.  Oasi 


6.  Ouanlily  Impotled  Im  nal  malric  tons) 


8.  End-Utei/Subaequant  Buver's  Name  and  Address,  if 
codal 


nown  lineluda  straat.  city,  stmts,  ZIP 


NOTE:     Us!  The  nam«,  address  end  telephone  number 
jueni  buyers  on  e  tepeteie  sheet  of  paper  and 


10.  Trensportat..-m  CcTpany 


12.  CERTIFICATION 


/,  acting  as  agent  for  tlie  importer  named  above /or 

the  iruended  use  of  the  comnodtiy  described  above. 

commingle  or  blend  the  imported  commodity  with  U 

end-user.   I fiirther  agree  to  provide  the  U.S.  Depa 

MO  64141-6205.  with  copies  of  all  required  docum^tuuwn 

A.  Importer's  Authoriied  Represent etive  (Plaasa  Prmll 


C   Signetute 


UMI 


2.  Importer's  Telephone  Number  lineluda  afaa  code! 


O  BARLEY 


)  eny  eddiOonal  er«d-u«ers  oi  subse- 
ittach  to  original  certilieete. 


4.  Intenoed  Use  {mark  all  mppUcmbla  boxasi 

a  Milling  for  Animal  Feed 

□  Milling  for  Human  Consumption 

□  Brewing  or  Malting 

□  Distilling 

Q  Marwfacturing 

□  Resale 

O  Other  


General  Information 

e  Tbe  Unitad  Stetat  Department  of 
Agriculture  (USDA)  provides  end-use 
certificates  for  persons  raquiriag  these 
certificates  for  the  imp(ntation  of  Canadian- 
produced  wheat  and  barley  into  the  United 
States. 

e  Regulations  gowraiag  the  End-U!« 
Certificate  Piogtain  can  be  found  at  7  CFK 
Part  782. 

•  Wbaat  and  bariey  covered  by  an  end-use 
certificata  is  not  elig3>le  for  use  under  OCX: 
and  USOA-assisted  export  programs. 

e  ASCS-750,  End-Use  Certificates  are 
required  for  each  entry  of  Canadian-produced 
wheat  and  barley,  and  must  be  suba^tted  to 
the  Kansas  City  Commodity  Office  within  10 
daj's  from  the  date  of  entry. 

e  Copies  of  fbnns  ASCS-750  (End-Use 
Certificate  for  Grain)  and  ASCS-751  (EnH 


Use  Certificate  for  Grain  Quarterly  Report) 
can  be  obtained  from  the  Kansas  City 
Conunodity  Office.  P.O.  Box  419205.  Kansas 
City,  MO  64141-6205 

•  For  grain  delivered  to  an  end-user,  the 
importer  shall  provide  the  Kansas  City 
Conunodity  Office,  within  10  workdays  of 
delivery  of  the  commodity  to  the  end-user,  a 
copy  of  the  bill  of  lading  on  which  the  end- 
user's  authorized  rapmsentative  has 
acknowledged  receipt  of  ttie  grain,  and  the 

date  of  receipt  of  the  grain  at  the  end-user's 

facility. 

•  For  grain  soid  to  a  subsequent  buyer,  the 
importer  shall  provide  the  Kansas  Qty 
Commodity  Office,  withia  10  workdays  of 
the  date  of  siile.  the  s-ubsequent  buyer's  name, 
address,  telephone  number,  and  the  quantity 
sold. 


e  Importers,  end-users  and  subsequent 
buyers  are  responsible  for  piovidiDg 
quarterly  rq>orts  to  the  Kansas  City 
Commodity  0£Bce  imtil  the  grain  is  atdier 
resold  or  fully  consiuned  at  the  end-user's 
facility. 

•  Follow  these  instructions  when 
oompleting  this  fram.  Only  those  items 
requiring  eKplanatioB  an  described  below: 

Item  4 — Enter  the  intended  use  by  the  end- 
user,  if  known.  If  "Other*'  is  inarked,  provide 
the  intended  use  in  the  space  provided. 

Item  7 — If  the  commodity  will  be  held  in 
storage  to  be  sold  at  a  later  dale,  enter  the 
storage  location. 

Items  8  and  »— If  koowo  at  the  time  of 
irapoitatioa,  enter  the  end-user  or  subsequent 
buyer's  name,  address  and  telephone 
number.  Otherwise,  leave  blank. 

BILUNG  CODE  341»-05-PMi 


7.  Storage  Location 


9.  End-User's/Subsequent  Buyer's  Telephone  Numbei 
(include  area  codal 


1 1 .  Mode  ot  Transportation  Imark  ona  boxl 


a   RAIL 
O   BARGE 


D  TRUCK 
O  VESSEL 


I*  purpose  of  completing  this  form,  declare  that  I  lutve  personal  knowledge  concerning 
r  agree  to  preserve,  on  an  origin-basis,  the  identity  of  the  commodity,  and  will  not 
>.  produced  commodities  until  such  time  as  the  imported  commodity  is  delivered  to  an 
in  meiu  of  Agriculture's  Kansas  City  Commodity  Office,  P.O.  Box  419205.  Kansas  Oty, 

in  accordance  with  7  CFR  Pan  782. 

B.  Title 


D.  Oete 


Tr..  p,o,.«n  «  «^«,,  ««  „  c«ur.c,.*  on  .  non^„c,„r,.n„  ry  >.>,  ^.rnc  .,g„^  ,o  ^e.  co*.r.  ,e^g^n.  n.„o/^/  or.g.n.  .ge.  »,..  marUal  m„w,.  or  „.s.t„n. 
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ASCS-751  U.S.  DEPARTMENT  Of  AGRICULTURE 

(PrepOMl  4)  Agricultural  Stabilizstioil  artd  Coruarvation  Sarvica 

END-USE  CERTIF  CATE  FOR  GRAIN 


QUARTE 


7  cm. 


Y  REPORT 


Form  Approved  •  0MB  Mn  ncgny  vw 


FOR  INTERNAL  USE  ONLY 


Oaia: 
Inttialt: 


*^^««»rf  M  mtltar  agmnott.  ms.  Otfiartmiit  of  Juttie*.  or  Mhm  Stmt*  antf  rtitm!  lMm^,^Z^^!yT!ll^.^!^^^^r*^ "^    '**  Mommtion  m»r 
tppSette  to  the  Momrntkut  pnvidil.  \  •^"'w.  .luuwjijp  r«  m»c  ^«e.  w/,  J//,  esi.  tOOl:  If  USC  714m:  aatf  31  USC  37iS.  m,e 


^*«jg  ripening  tufdan  ftf  Mm  eoMtclien  of  mi 


1 .  EndUsar't/Subseouant  Buyar't  Nama  and  Address 
Uneludt  SI/0WI.  ary.  stai;  ZIP  codtl 


A   Imponer'i  Name  and  Address  lincludt  sir  ft.  a  y.  simf.  ZIP  coital 


6.  Oateriplion  o(  Convnodily  Imark  on*  boxl 


O  WHEAT 


O  BARLEY 


8.  Dale  of  Receipt  at  EndUser's/Subtequent 
Facility 


Buyei  s 


10A    CERTIFICATION  BY  ENOUSER 


'  N:f^:r'S;;rrj^;''  ^•'•*"""'  i  '■  ^""'^  •■**•'*-.»'  "»•  c«--»*«y 


5.  Ervl-Uta  Cartifieata  for  Grain  Serial  Number 


7.  Clas* 


'  °n^'^  "ec-ved  m  Nat  Metric  Tons  ICompI,,,  only  on  iniual r,pon  for  th,  andu,.  sf,,! 
number  in  , lam  5.    Laava  blank  for  subiaqueni  reports. I  >»' sariai 


OiiAntitu  il«A^.  ' 


Quantity  Uiad: 


Use  tmark  all  applicable  itemsl: 

□  MiUmg  (or  Animal  Feed 

D  Miibng  (or  Hunun  Consumption 


^nufacturirtg 
trawing  or  Malting 


Signature  of  Authorized  Repieseniative 


10B.    CERTlf«CATION  BY  SUBSEQUENT  BUYER/IM  ^ORTra 


/  cmi^  (Am  /  ha>ra  ptnonol  biowledgt  conctnimg  th*^^ 
the  idtnny  of  the  commodity,  and  will  hoi  commmgU  or  U 
Afrmhurt'$  Kansas  City  Commodity  Offict.  P.O.  Box 


com  nodt 


4191  )5. 


I  dtclore  the  iht  commodity  ha.  been  fully  or  porvaUy  retc  d  to  o  n.bs,qutnl  buyer  or  tndustr.  as  provided  btlo. 


Oua'itMv  Resold: 


Quantity  Remain)n<^: 


Signature  of  Authonied  Representative 


This  program  or  aciiriir  mnH  be  eonducied  i 


Thia  «tartartv  repon-mutl  ba~ tried  within  15  worki 


consumption  or  resale,  this  report  naist  be  Mad  wilXn 

March  31 

June  30 

Saplamber  30 

Dacambaf  3t 
Continue  to  die  quanerlY  repons  uniil  (ull  goot,.mDiAn  is  certified 

□   Kansas  City  <  ommodity  Oldce 


Ouantiiy  Remaining: 


a  Distilling 

D  Other  tPlaasa  specify). 


Data 


ultZn^^H^i!''"1^,T^"i'^'^"''^-  "-^^l^  continue, o  preserve,  on  an  ong.nlfa.,. 
1i  ^o3?^^r^;?,7«V^  pro.h,ce4  commodities  I  further  agree  topro^de  the  U.S.  DepJmemof  ' 
Hi.  Kansas  City.  MO  64141-6205.  with  copies  of  all  required  documeniation  in  accordance  with  7  O^  Par,  7K  ^ 


Buyer: 


Date 


on  ,  nondiscnm  «.«v  *.«/.  wi„uM^,  ,eo„a  to  rece.  cola,.  leHgntn.  neticJie,  a,H,m.  eg,,  u,.  mental 


le,u$.  er  Oieebihtf 


ni 


days  of  lull  consumption  or  resale.    For  partial 
-  1 5  iworfcing  days  of; 


Mail  the  completed  original  to: 

Kansas  City  Commodity  Office 

P.O.  Box  4 1920S 

Kansas  City.  MO  64141-6205 


□   Filer  Copy 
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NUCLEAHREQOLATOBY 

lOCFRPartil 

RIN  3150-AE88 

Land  Ownership  Requirements  for 
Low-Level  Waste  Sites;  Extension  of 
Comment  Period 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  extension  of  comment 

period. 

SUMMARY:  On  August  3, 1994  (59  FR 
39485).  the  NRC  published  for  public 
comment  an  advance  notice  of  proposed 
rulemaking  to  consider  amending  its 
regulations  to  allow  private  ownership 
of  Low-Level  Radioactive  Waste  facility 
sites  as  an  alternative  to  the  current 
requirement  for  Federal  or  State 
ownership.  The  comment  period  fur  this 
advance  notice  of  proposed  rulemaking 
was  to  have  expired  on  October  3. 1994. 
The  Nuclear  InfcHmation  and  Resource 
Service  has  requested  a  30-  to  60-day 
extension  of  the  comment  period.  They 
believe  that  there  are  many  potentially 
affected  individuals,  communities,  and 
organizations,  who  will  need  more  time, 
and  whose  input  could  be  useful  in 
NRC's  analysis  of  this  proposal.  In  view 
of  NRC's  desire  to  get  relevant 
information  which  is  needed  to 
determine  the  advisability  for 
rulemaking  on  the  land  ownership 
issue,  the  NRC  has  decided  to  extend 
the  comment  period  for  an  additional  BO 
days.  The  extended  comment  period 
now  expires  on  December  2, 1994. 
DATES:  The  comment  period  has  been 
extended  and  now  expii«s  December  2. 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
riK:eived  before  this  date. 
ADDRESSES:  Mail  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch. 

Deliver  comments  to:  11555  Rockville 
Pike.  Rockville,  Maryland,  between  7:45 
ajn.  and  4:15  p.m.  Federal  workdays. 

Examine  copies  of  commeuts  received 
at;  The  NRC  Public  Document  Room. 
2120  L  Street  NW.  (Lower  Level). 
Washington,  DC. 

fOR  FinmCR  INFORINATION  CONTACT: 
Mark  Haisfield,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone  (301)  415-6196. 

Dated  at  RockviUe.  Mar}'land.  this  12th  dav 
of  October,  1994. 


For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
(FR  Doc.  94-25991  Filed  10-19-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 
(#94-4) 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  annoiuicing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  referred 
to  as  the  "Indiana  program")  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
miscellaneous  revisions  to  the  Indiana 
rules.  The  amendment  is  intended  to 
revise  the  Indiana  program  to  eUminate 
topographical  clerical,  and  sp>elling 
errors  and  to  amend  those  instances 
where  the  word  "commission"  should 
be  changed  to  "director"  in  accordance 
with  Indiana  Senate  Enrolled  Act  (SEA) 
362. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.  November 
21. 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  November  14. 1994.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  E.S.T.  on  November  4, 1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  dehvered  to  Roger  W. 
Calhoun.  Director.  IndianapoHs  Field 
Office  at  the  first  address  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  pubUc  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
wie  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  OHice.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  f  OR  FURTHER  INFORMATION 
CONTACT. 


Roger  W.  Calhoun,  Director, 
*  Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  Room  301, 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  226-6166 

Indiana  Department  of  Natvual 
Resources,  402  West  Washington 
Street,  Room  C256,  Indianapohs, 
Indiana  46204.  Telephone:  (317)  232- 
1547 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun.  Director. 
Indianapolis  Field  Office.  Telephone: 
(317) 226-6166. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background  on  the  Indiana  Program 

On  luly  29. 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26. 1982.  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10.  914.15.  and  914  16 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  September  26. 1994 
(Administrative  Record  No.  IND-140G). 
Indiana  submitted  program  amendment 
#94—4  concerning  numerous 
miscellaneous  revisions  to  the  Indiana 
rules  to  eliminate  typographical, 
clerical,  and  spelling  errors  and  to 
amend  those  instances  where  the  word 
"commission"  should  be  changed  to 
"director"  in  accordance  %vith  Indiana 
SEA  362.  OSM  approved  SEA  362  as  a 
program  amendment  on  August  2. 1991 
(56  FR  37016). 

Typographical,  clerical,  or  spelling 
errors  are  being  corroded,  or  changes 
from  "commission"  to  "director"  are 
being  made  to  the  following  rules: 
310  lAC  12-1-1 
310  L^C  12-1-2 
310  lAC  12-1-4 
310  LAC  12-2-3 
310  L\C  12-2-4 
310  lAC  12-2-5 
310  lAC  12-2-9 
310  lAC  12-2-10 
310  lAC  12-2-12 
310  lAC  12-3-2 
310  I  AC  12-3-3 
310  lAC  12-3-4 
310  lAC  12-3-5 
310  L\C  12-3-7 
310  L\C  12-3-10 
310  lAC  12-3-11 
310  I  AC  12-3-14 


310  lAC  12-3-15 
310  lAC  12-3-16 
310  lAC  12-3-17 
310  lAC  12-3-18 
310  lAC  12-3-21 
310  lAC  12-3-22 
310  lAC  12-3-23 
310  lAC  12-3-24 
310  lAC  12-3-25 
310  lAC  12-3-27 
310  lAC  12-3-28 
310  lAC  12-3-35 
310  lAC  12-3-36 
310  lAC  12-3-40 
310  lAC  12-3-42 
310  lAC  12-3-44 
310  lAC  12-3-45 
310  lAC  12-3-50 
310  lAC  12-3-51 
310  lAC  12-3-53 
310  lAC  12-3-54 
310  lAC  12-3-58 
310  lAC  12-3-59 
310  lAC  12-3-60 
310  lAC  12-3-61 
310  lAC  12-3-62 
310  lAC  12-3-65 
310  lAC  12-3-66 
310  lAC  12-3-67 
310  lAC  12-3-72 
310  lAC  12-3-73 
310  lAC  12-3-77 
310  lAC  12-3-79 
310  lAC  12-3-85 
310  lAC  12-3-86 
310  lAC  12-3-88 
3iO  lAC  12-3-89 
310  lAC  12-3-90 
310  lAC  12-3-92 
310  lAC  12-3-93 
310  lAC  12-3-99 
310  lAC  12-3-101 
310  lAC  12-3-102 
310  lAC  12-3-105 
310  lAC  12-3-109 
310  lAC  12-3-113 
310  lAC  12-3-114 
310  lAC  12-3-115 
310  lAC  12-3-117 
310  lAC  12-3-119 
310  lAC  12-3-120 
310  lAC  12-3-122 
310  lAC  12-3-123 
310 lAC  12-3-124 
310  lAC  12-3-125 
310  lAC  12-3-129 
310  lAC  12-3-130 
310 lAC  12-3-132 
310 lAC  12-3-133 
310  lAC  12-3-134 
310  lAC  12-3-135 
310  lAC  12-4-2 
310  lAC  12-4-6 
310  lAC  12-4-8 
310  lAC  12-4-9 
310  lAC  12-4-10 
310  lAC  12-4-11 
310  lAC  12-4-12 
310  lAC  12-4-13 
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0  lAC  12-4-14 
0  lAC  12-4-15 

0  lAC  12-5-1 
0  lAC  12-5-2 
10  lAC  12-5-5 
0  lAC  12-5-7 

0  lAC  12-5-8 
310  lAC  12-5-9 
3^0  lAC  12-5-10 
310  lAC  12-5-22 
3iO  lAC  12-5-25 
3l0  lAC  12-5-26 
3i0  lAC  12-5-28 
3i0  lAC  12-5-45 
310  lAC  12-5-46 
310  lAC  12-5-47 
310  lAC  12-5-49 
310  lAC  12-5-52 
3^0  lAC  12-5-59 

lAC  12-5-60 
|0  lAC  12-5-61 
p  lAC  12-5-62 
(O  lAC  12-5-63 
310  lAC  12-5-66 
310  lAC  12-5-67 
lAC  12-5-68 
lAC  12-5-71 
lAC  12-5-72 
lAC  12-5-74 
310  lAC  12-5-75 

1  lAC  12-5-76 

1  lAC  12-5-88 
I  lAC  12-5-91      - 
I  lAC  12-5-93 
I  lAC  12-5-96 

3liO  lAC  12-5-98 

I  lAC  12-5-109   * 

I  lAC  12-5-110 

I  lAC  12-5-111 

I  lAC  12-5-113 

I  lAC  12-5-116 
31)0  lAC  12-5-123 
31 OIAC  12-5-124 
31DIAC  12-5-125  - 
31 DIAC  12-5-126 
31 DIAC  12-5-127  '^ 

31  DIAC  12-5-128 
31DIAC  12^5-134 
31  DIAC  12-5-135 
31DIAC  12-5-136 
31 D lAC  12-5-138  • 

31  DIAC  12-5-139 
31DIAC  12-5-140 
31DIAC  12-5-141 
31 3  lAC  12-5-142 
31  DIAC  12-5-143 
31  DIAC  12-5-157 
31  DIAC  12-5-158 
31DIAC  12-6-3 
31  DIAC  12-6-6 
31 D  lAC  12-6-10 
31  3  lAC  12-6-13 
3niAC  12-6-14 
3»  lAC  12-6-17 
31  DIAC  12-6-18 
31 3  lAC  12-7-3 
31  3  lAC  12-7-8 

III  Public  Comment  Procedures    - 

\n  accordance  with  the  provisions  of 
sqCFR  732.17(h),  OSM  is  seeking 


comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  reconunendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  nilemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  shoiild  contact  the  person  listed 
under  FOR  FURTHER  INFORMATKM 
CONTACT  by  4:00  p.m.,  E.S.T.  on 
November  4. 1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  speak  have  b^n  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  list^  under 
ADDRESSES.  A  written  siunmary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 
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TV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  fi'om  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
section  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  A  ct 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  13. 1994. 
Ronald  C.  Recker, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

(PR  Doc.  94-26063  Filed  10-19-94;  8:45  am) 

BILUNG  CODE  4310-«S-M 


30  CFR  Part  914 

[#94-5] 

Indiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  pubhc  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
a  proposed  amendment  and  the 
withdrawal  of  a  previously  proposed 
amendment  to  the  Indiana  regulatory 
program  (hereinafter  referred  to  as  the 
"Indiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  new  proposed 
amendment  consists  of  changes  to  the 
Indiana  Surface  Mining  rules 
concerning  OSM  Regulatory  Reform  I 
and  m  issues,  required  program 
amendments,  and  State  initiatives.  The 
primary  focus  of  the  amendments  is  on 
hydrology,  impoundments,  roads, 
support  facilities,  and  additional 
miscellaneous  issues.  With  the 
submittal  of  this  amendment,  Indiana  is 
withdrawing  previously  proposed 
amendment  #93-6  concerning  the  same 
subjects.  New  proposed  amendment 
#94-5  replaces  withdravkm  amendment 
#93-6.  The  amendment  is  intended  to 
resolve  outstanding  issues  that  remain 
present  in  the  approved  Indiana 
program  resulting  fi'om  changes  to  the 
Federal  program.  The  amendment 
would  also  incorporate  changes  desired 
by  the  State  that  address  various  parts 
of  the  State  rules. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.  November 
21, 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  November  14. 1994.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  E.S.T.  on  November  4, 1994. 


ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Roger  W. 
Calhoun,  Director,  Indianapolis  Field 
Office  at  the  first  address  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hoUdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Roger  \V.  Calhoun.  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  room  301, 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  226-6166. 

Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  room  C256,  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Telephone: 
(317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26, 1982,  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  he  found 
at  30  CFR  914.10,  914.15,  and  914.16. 

II.  Discussion  of  the  Proposed 
Amendment 

Since  July  29, 1982,  (the  date  of 
conditional  approval  of  the  Indisma 
program),  a  number  of  changes  have 
been  made  to  the  Federal  regulations 
concerning  surface  coal  mining  and 
reclamation  operations.  Pursuant  to  the 
Federal  regulations  at  30  CFR  732.17, 
OSM  informed  Indiana  on  May  22. 
1985,  (Regulatory  Reform  I),  and  on 
September  20, 1989,  (Regulatory  Reform 
III),  that  a  number  of  Indiana  regulations 


are  less  tfilBctive  than  or  inconsistent 
with  the  raviaed  Federal  requirements. 

By  letter  dated  October  15, 1993 
(Administrative  Record  No.  IND-1300). 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  to  OSM  a 
State  program  amendment  package  #93- 
6  consisting  of  revisions  to  52  sections 
of  the  Indiana  rules.  These  revisions 
address  changes  to  the  Indiana  program 
that  were  identified  in  the  two  letters 
referred  to  above,  and  certain  required 


Rule  No. 


310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  (AC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 

310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
.110  lAC 
310  lAC 
310  lAC 
310  lAC 
310  (AC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAC 
310  lAW 


12-0.5-78.7 
12-0.5-91.5 
12-a5-109  . 
12-*^  ...... 

12-3-32  

12-3-33  

12-3-34  

12-3-41  

12-3-47  

12-3-49  . 

12-3-55  

12-3-65.1  ... 
12-3-68  »._ 

12-3-70  

12-3-71  „..., 
12-3-81  ..„. 

12-3-63  

12-3-90.5  ... 
12-3-91  _ 


12-3-127 
12-&-17  .., 
12-6-20  ... 
12-5-21  .. 
12-6-24  ... 
12-5-27  ... 
12-6-31  ... 
12-6-39  _. 
12-5-«1  ... 
12^5-42  „ 
12-6-44  „ 
12-6-^J8  ... 
12-6-60  .„ 
12-5-69  ... 
12-6-69.5 
12-6-70  .„ 
12-6-83  ._ 
12-6-86  _ 
12-6-87  .-_ 
12-6-90  ... 
12-5-92  ... 
12-6-96  .. 


310  lAC  12-6-104  ... 
310  lAC  12-6-105  .. 
310  lAC  12-6-106  _. 
310  lAC  12-6-108  ... 
310  lAG  12-&-112  ... 

310  lAC  12-5-114  _ 
310  lAC  12-5-137  ._ 
310  lAC  12-5-137.5 
310  lAC  12-6-144  ... 
310  lAC  12-6-19  ..... 


52944  FedMal  Register  /  Vol.  5 ),  No.  202  /  Thursday,  October  20,  1994  /  Proposed  Rules 


f  rogram  amendments.  The  State  has 
also  proposed  additional  changes  which 
Ilidiana  believes  will  further  improve 
the  approved  State  program.  The 
primary  focus  of  the  submittal  is  on 
fajydrology,  impoundments,  roads. 
support  facilities,  and  termination  of 
ji^isdiction.  OSM  subsequ«itly 
viewed  the  proposed  amendments  in 
13-6  and  provided  Indiana  with  a 
itailed  list  of  comments  concerning 
t  le  amendment. 


By  letter  dated  S^tember  26, 1994 
(Administrative  Reoud  Number  IND- 
1401),  Indiana  submitted  proposed 
program  amendment  f94-^.  In  that 
letter,  Indiana  stated  that  #94-5  revises 
language  which  was  previously 
submitted  in  program  amendment  #93- 
6,  and  formally  withdrew  amendment 
#93-6. 

The  following  rulemaking  actions  are 
being  proposed  by  Indiana: 


Subiect  (intended  action) 


)efinition  of  "other  treatment  facilities"  (New.) 

)efinition  of  "previously  mined  area"  (Amend.) 

>efinition  of  "road"  (Amend). 

•ermit  appJications;  hydrotogy  (Amend). 

'ermit  appiicatiorw;  ground  water  (Amend). 

'ermit  applications;  surface  water  (Amend). 

'ermit  applications;  alternative  water  suppfy  (Amend). 

'ermit  applications;  general  requirements  (Amend). 

ermrt  applications;  protection  o<  hydrologic  t>alance  (Amend). 

ermit  applications;  poods,  impoundments,  banks,  dams,  and  emlankments  (Amen* 
I  ermit  applications;  transportation  facilities  (Amend). 
I  ermit  applications;  road  systems  (New). 
I  ndergoond  pecmits;  hydrology  (Amend). 
I  nderground  permits;  ground  water  (Arriend). 
{  nderground  permits;  surface  water  information  (Amend). 
I  nderground  permits;  protection  of  hydrologic  balance  (Amend). 
I  nderground  pemite;  ponds,  impoundments.  banl<s,  dams  and  embankments  (Amend) 
.1  nderground  permits;  road  systems  (New). 

I  nderground  mining;  return  of  coal  processing  waste  to  abandoned  underground  woriunos 
(Amend).  ^*^ 

f  ermit  reviews;  approval  for  transfer,  assignment,  or  sale  of  perrriit  rights  (Amend) 
Surface  mining;  water  quality  standards  and  effluent  limitations  (Amend). 
Surface  mining;  sedhnent  control  nwasures  (Amend). 
Surface  mining;  sittatkxi  structures  (Amend). 
Surface  mining;  pemianent  and  ternporafy  impoundments  (Amend). 
Surface  mining;  surface  and  ground  water  monitoring  (Amend). 

ydrologtc  balance;  dhrersions.  impoundments,  and  treatment  facilities  (Amend.) 

isposal  of  excess  spoM  (Amend). 
£  urface  mining;  general  requirements  (Amend). 
C  oal  processing  waste  banks;  site  inspection  (Amend). 
C  oal  processing  waste  banks;  construction  requirements  (Amend). 
S  urface  mining;  dairw  and  errtjankments;  general  requirements  (Amend). 
C  oal  processing  waste;  dams  and  errtjankments;  design  and  constmction  (Amend) 
S  urface  mining;  roads  (Amend). 
£  lirface  mining;  prfmary  roads  (New). 
C  ther  transportation  laciities  (Amend.) 

I  nderground  mining:  water  quaity  standards  and  effluent  limitations  (Amend) 
L  nderground  mining;  sediment  control  measures  (Amend). 
L  nderground  mining;  siitatkm  structures  (Amend). 
L  nderground  nwning;  permanent  and  temporary  impoundments  (Amend). 
I.  nderground  mining;  surface  and  ground  water  monitoring  (Amend). 
L  nderground  mining;  postmining  rehabilitation  of  siltation  structures,  diverskxis    Imoound- 

ments,  and  treatment  fadfities  (Amend). 
L  nderground  mining;  dsposal  of  underground  devetopment  waste  and  exceed  spoil  (Amend) 
L  nderground  mining;  coal  processing  waste  banks;  general  requirements  (Amend) 
L  nderground  mining;  coal  processing  waste  banks;  site  inspectton  (Amend). 
L  nderground  mining;  coal  processing  waste  banks;  constnjctwo  requirements  (Amend) 
L  nderground  mining:  coal  processing  waste;  dams  and  embankments;  general  requirements 

(Amend). 
L  nderground  mining;  dams  and  embankments;  design  and  constoictkw  (Amend). 
L  nderground  mining;  roads  (Amend). 
P  imary  roads  (New). 

A  jger  mining;  addrtional  performance  standards  (Amend). 
T  jrmination  of  jurisdetion  (New). 


The  full  text  of  the  proposed  program 
amendment  submitted  hv  Indiana  is 


av  lilable  for  public  inspection  at  the 
actlresses  listed  above.  The  Director 


now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
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elective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
vtrill  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 

under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  e.s.t.  on 
November  4, 1994.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  v\rill  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 


posted  at  the  locations  listed  under 
ADDRESSES.  A  Mrritten  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  1 2866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  192(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 


such  regulations  would  not  have  a 
significant  economic  eHiect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assiunptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  13. 1994. 

Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

(PR  Doc.  94-26064  Filed  10-19-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CQD01-94-023] 
RtN  211&-AE84 

Regulated  Navigation  Area;  Heli- 
Carriers  Inteniational,  Upper  New  York 
Bay.  NY  and  NJ 

AGENCY:  Coast  Guard .  DOT. 
ACTION:  Notice  of  withdrawal  of 
rulemaking. 

SUMMARY:  The  Coast  Guard  is 
withdrawing  the  May  1994  notice  of 
proposed  rulemaking  (NPRM)  which 
proposed  to  establish  a  regulated 
navigation  area  (RNA)  in  the  waters  of 
Upper  New  York  Bay  in  an  area  south 
southwest  of  Liberty  Island  and  west  of 
Federal  Anchorage  20D  for  the  purpose 
of  operating  a  helicopter  sightseeing 
service.  On  June  28, 1994,  &e  Coast 
Guard  Captain  of  the  Port,  New  York, 
received  a  notice  that  this  sightseeing 
service  would  not  begin  operation  as 
scheduled. 

DATES:  The  NPRM  is  vnthdrawn  and 
this  rulemaking  docket  is  closed 
effective  October  20. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Rosanne  Trabocchi,  Project 
Manager,  Captain  of  the  Port,  New  York, 
(212)  668-7933. 

OSUPPLEMENTARY  INFORMATION: 

Background  and  Purpose  | 

On  May  19, 1994,  the  Coast  Guard 
published  in  the  Federal  Register  (59 
FR  26156)  an  NPRM  that  proposed  to 


establish  •  RNA  in  the  waters  of  the 
Upper  New  Yotk  Bey  from  July  25, 
1994.  until  Decambeir  31. 1998.  This 
RNA  was  pwpoeed  due  to  a  request  by 
Hali-Carriers  Intematioiial  to  operate  a 
helicopter  sightseeiiig  service  from  a 
floatuoqg  heliport  on  the  waters  of  Upp^ 
New  Yoric  Bay.  The  proposed  RNA  set 
forth  a  defined  water  area  for  the 
helipcMl  to  anchor,  and  regulated  vessel 
traffic  in  and  around  the  area.  Three  (3) 
comnients  were  received  in  response  to 
theNPRM. 

On  June  28, 1994,  the  Coast  Guard 
Captain  of  the  Port,  New  York,  received 
notlBcation  that  Heli-Carriers 
International  was  cancelling  their 
application  for  a  floating  heliport 
license  in  favor  of  applying  for  a  land 
site  from  which  to  operate  their 
helicopter  sightseeing  service.  Heli- 
Carriers  International  intends  to  reapply 
to  the  FAA  for  a  floating  heliport  license 
at^  future  uinletermined  date. 
Therefore,  there  is  no  immediate  need  to ' 
establish  the  proposed  RNA.  The  Coast 
Guard  is  withdrawing  the  NPRM  and 
closing  the  docket  on  this  rulemaking. 
The  Coast  Guard  will  initiate  a  new  ° 
rulemaking  project  and  publish  an 
NPRM  upon  receipt  of  a  new  request 
from  HeU-Carriers  International. 

Dated:  October  4. 1994.. 
J.L.LiniMHi, 

RearAdmim],  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
IFR  Doc.  94-26001  Filed  10-19-94;  8:45  ami 
BILUNQ  COOC  4tlO-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(OH49-1-6072B:  FRL-6082-e] 

Approval  and  Promulgation  of 
Implemenlalion  Plans;  Ohio 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Proposed  rule. 
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SUMMARY:  USEPA  is  partially  approving 
and  partially  disapproving,  through 
"direct  final"  procedure,  Ohio's  State 
Implementation  Plan  (SIP)  revision  for 
implementation  of  the  Stage  0  vapor 
recovery  program.  Section  182(b)(3)  of 
the  Clean  Air  Act  (CAA)  requires  all 
States  that  have  ozone  nonattainment 
areas  classified  as  moderate  or  above  to 
implement  a  Stage  11  vapor  recovery 
program.  The  Stage  11  vapor  recovery 
program  requires  owners  and  operators 
of  gasoline  dispensing  fadhties  that 
dispense  greater  than  10,000  gallons  of 
fuel  per  month  (50,000  gallon  per  month 


in  he  case  ofan  independent  small 
bu  dness  marketer)  to  install  and  operate 
gai  oline  vdiicle  refueling  vapor 
re<  overy  systems.  V^xir  recovery 
syj  tems  control  the  release  of  volatile 
or]  anic  compounds  (VOC),  benzene, 
an0  toxics  emitted  during  the  refueling 
process.  The  USEPA  is  partially 
aperoving  Ohio's  Stage  II  rule  package, 
am  [  disai^roving  of  Paragraph  3745- 
21-  09(DDD)(5),  which  grants  the 
Dii  Bctor  of  the  Ohio  Environmental 
Pn  tection  Agency  (OEPA)  the 
dis  :retion  to  suspend  the  Stage  II  vapor 
rec  3very  program  without  prior 
apiroval  of  USEPA. 

'  he  USEPA  is  partially  approving  the 
ml  3s  since,  with  the  exception  of 
Paj  agraph  3745-21-09(DDD)(5),  the 
pre  gram  satisfies  the  criteria  for 
apj  iroval  of  Stage  n  vapor  recovery 
programs.  The  USEPA  is  disapproving 
Paigraph  3745-21-09(DDD)(5)  since  it 
fails  to  satisfy  the  requirements  of  Part 
D  df  Title  I  of  the  CAA  by  providing  the 
Dii  3ctor  of  OEPA  the  discretion  to 
suj  )end  the  Stage  II  program  without 
firs   obtaining  Federal  approval.  Partial 
api  roval  of  the  State  of  Ohio's  Stage  II 
sui  mittal  will  incorporate  the 
pre  visions  of  the  program  that  satisfy 
US  ^A's  approval  criteria  into  the 
Sta  e's  Federally  approved  SIP. 

1 1  the  final  ndes  secticm  of  the 
Fe<  eral  Register,  the  USEPA  is  partially 
api  roving  and  partially  disapproving 
thii  SIP  revision  request  as  a  direct  final 
ml  I  without  prior  proposal  because 
US  IPA  views  the  action  as 
noi  controversial  and  anticipates  no 
ad^  erse  ccnnments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
fini  1  rule.  If  no  adverse  comments'are 
rec  iived  in  response  to  that  direct  final 
ruli  >.,  no  further  activity  is  contemplated 
in  ]  elation  to  this  proposed  rule.  If 
US  -PA  receives  adverse  public 
cor  iments,  the  direct  final  rule  will  be 
wit  idrawn  and  all  pubUc  comments 
reo  lived  will  be  addressed  in  a 
sub  sequent  final  rule  based  on  this 
pro  josed  rule.  USEPA  will  not  institute 
a  s(  cond  comment  period  on  this  action. 
An  '  parties  interested  in  commenting 
on  his  action  should  do  so  at  this  time. 
DAI  ES:  Comments  on  this  action  must  be 
reo  lived  by  November  21, 1994. 
A0(  RESSES:  Written  comments  should 
be  flailed  to:  William  L.  MacDowell, 
Chifef.  Regulation  Development  Section. 
AiiJEnforcement  Branch  (AE-17I), 
USEPA.  Region  5,  77  West  Jackson 
Blvd.,  Chicago,  Illinois  60604. 

C  Dpies  of  the  State  submittal  for  this 
act  on  are  available  for  public 
ins  lection  during  nornoal  business 
hoi  rs  at  the  following  address:  (It  is 
rec  immended  that  you  telephone  John 


Paskevicz  at  (312)  8efr-6084  before 
visiting  the  Region  5  office.)  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Blvd.,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMA-nON  CONTACT:  John 
Paskevicz,  Regulation  Development 
Section,  Air  Enforcement  Brandi  (AE- 
17J),  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Blvd.,  Chicago. 
Illinois  60604,  (312)  886-6084. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Volatile  organic 
compounds,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  September  16, 1994. 
Michelle  D.  Jordan, 
Acting  Regional  Administrator. 
(PR  Doc.  94-25971  Filed  10-19-94;  8:45  ami 
BtLUNG  COOe  8880-60-P 


40  CFR  Part  52 

[FL-047-1 -6929b,  062-1-S922b:  FRL-5051- 

Approval  and  Promulgation  of 
Implementation  Plans,  Rorida: 
Approval  of  Addition  to  the  Florkta 
Administrative  Code  Chapters  17-296 
and  17-297,  Soil  Thermal  Treatment 
Facilities  and  Recodification  of  the 
Florida  Administrative  Code  17-2 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  for  the  ptupose  of  regulatii^  soil 
thermal  treatment  facilities  and 
recodification  of  the  Florida 
Administrative  Code  (FAC).  In  the  final 
rules  section  of  this  Fedovl  Roister. 
the  EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  conmients.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 


addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document  Any  parties 
interested  in  commenting  on  this 
docimient  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  November  21. 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE,  Atlanta,  Georgia  30365: 

Copies  of  the  material  submitted  by 
the  State  of  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.. 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta. 
Georgia  30365. 
Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE..  Atlanta,  Georgia 
30365.  The  telephone  nimtiber  is  404/ 
347-2864. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  )uly  27, 1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
[FR  Doc.  94-25973  Filed  10-19-94;  8:45  am] 
BlUMa  CODE  aSM-60-P 


40  CFR  Part  52 
[AL-39-1-6435b;  FRL-6089-81 

Approval  and  Promulgation  of 
Implemantation  Plans  Alatiama: 
Approval  of  Revisions  to  Construction 
and  Oparation  Pennit  Regulations  for 
Syntftetic  Minor  Sources 

AGENCY:  Environmental  Protecticm 
Agency  (EPA). 
ACTION:  Prof>osed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Alabama  for  the  purpose  of  estabUshing 
a  minor  source  operating  permit 
program.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
docimient  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  November  21, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Joey  LeVasseur, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air. 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Alabama  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365. 

Alabama  Department  of 
Environmental  Management,  1751 
Congressman  W.L.  Dickinson  Drive, 
Montgomery,  Alabama  36109. 

FOR  FURTHER  INFORMATION  CONTACT:  Joey 
LeVasseur,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air.  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  ext.4215. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 


Dated:  September  23, 1994. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

[FR  Doc.  94-25937  Filed  10-19-94;  8:45  am) 

BIUJNQCOOC  6SaO-SO-F 

40  CFR  Part  52 

[CA  14-15-6257;  FRL-6094^ 

Approval  and  Promulgation  of 
Implementation  Plans;  Califomia  State 
Implementation  Plan  Revision;  Kem 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Califomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
solvent  metal  cleaning  operations  and 
gasoline  transfer  operations.  The 
intended  effect  of  proposing  approval  of 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  uinder  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  November  21, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations; 

Califomia  Air  Resources  Board, 
Stationary  Soiuce  Division,  Rule 
Evaluation  Section,  2020  L  Street. 
Sacramento,  CA  95814. 

Kem  County  Air  Pollution  Control 
District,  2700  "M"  Street,  suite  290, 
Bakersfield,  CA  93301. 
FOR  FURTHER  MFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
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Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105,  Telephone:  {415} 

744-1200. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  include:  Kern 
County  Air  Pollution  Control  District 
(KCAPCD)  Rule  4l0.3.  Organic  Solvent 
Degreasing  Operations:  and  Rule  412, 
Gasoline  Transfer  into  Stationary 
Storage  Containers,  Delivery  Vessels, 
and  Bulk  Plants.  These  rules  were 
submitted  by  the  CaUfomia  Air 
Resources  Board  (CARB)  to  EPA  on  May 
30. 1991. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  act),  that  included  the  San 
Joaquin  Valley  Air  Basin  and  the 
Southeast  Desert  Air  Basin.'  43  FR  8964. 
40  CFR  81.305.  Because  some  portions  • 
of  these  areas  were  unable  to  meet  the 
statutory  attainment  date  of  December 
31, 1982,  Cahfomia  requested  under 
section  172(a)(2).  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31. 1987.  However,  this 
extension  was  not  requested  for  Kern 
County,  and  therefore,  Kern  County's 
attainment  date  remained  December  31, 
1982.  On  May  26, 1988,  EPA  notified 
the  Governor  of  California,  piusuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act,  that  KCAPCD's  portion  of  the 
California  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15.  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549. 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

On  March  20. 1991,  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SJVUAPCD)  was  formed.  The 
SrVUAPCD  has  authority  over  the  San 
Joaquip  Valley  Air  Basin  portion  of  Kem 


'  At  that  time.  Kem  County  included  portions  of 
two  air  basins:  the  San  Joaquin  Valley  Air  Basin  and 
the  Southeast  Desert  Air  Basin.  The  San  Joaquin 
Valley  Air  Basin  portion  of  Kern  County  was 
designated  as  nonaitaimnent,  and  the  Southeast 
Desert  Air  Basin  portion  of  Kem  County  was 
designated  as  unclassified.  See  40  CFR  81.305 
(1991). 


C  ounty.  Thus,  the  KCAPCD  still  exists, 
b  Lit  only  has  authority  over  the 
S  Qutheast  Desert  Air  Basin  portion  of 
K  em  County. 

Section  182(a)(2)(A)  applies  to  areas 
c  ssignated  as  nonattainment  prior  to 
e  lactment  of  the  amendments  and 
c  assified  as  marginal  or  above  as  of  the 
d  ite  of  enactment.  It  requires  such  areas 
t<  I  adopt  and  correct  RACT  rules 
p  irsuant  to  pre-amended  section  172(b) 
af  interpreted  in  pre-amendment 
gbidance.2  EPA's  SIP-Call  used  that 
g  lidance  to  indicate  the  necessary 
o  trrections  for  specific  nonattainment 
ai  eas.  All  of  Kem  Coimty  is  classified  as 
St  rious.3  However,  the  Southeast  Desert 
A  ir  Basin  portion  of  Kem  County  was 
n  >t  a  pre-enactment  nonattainment  area 
a  id.  therefore,  was  not  designated  and 
ci  assified  upon  enactment  of  the 
amended  Act.  For  this  reason,  KCAPCD 
vstes  not  subject  to  the  RACT  fixup 
ti  quirement  and  the  May  IS.  1991 
d  ladline.  However,  KCAPCD  is  still 
si  bject  to  the  requirements  of  EPA's 
S  P-Call  because  die  SIP-Call  included 
am  of  Kem  County.  The  substantive 
raquirements  of  the  SIP-Call  are  the 
s4nie  as  those  of  the  statutory  RACT 
fijcm)  requirement. 

The  State  of  CaUfomia  submitted 
m  my  revised  RACT  rules  for 
ii  corporation  into  its  SIP  on  May  30, 
1!  91.  including  the  mles  being  acted  on 
ir  this  document.  This  document 
a<  dresses  EPA's  proposed  action  for 
Ri  lie  410.3,  Organic  Solvent  Degreasing 
O  )erations.  and  Rule  412,  Gasoline 
Ti  ansfer  into  Stationary  Storage 
C  intainers.  Delivery  Vessels,  and  Bulk 
P  ants.  These  submitted  mles  were 

opted  by  the  KCAPCD  on  May  6. 1991 
ai  d  found  to  be  complete  on  July  10, 
1(  91  pursuant  to  EPA's  completeness 
cr  teha  that  are  set  forth  in  40  CFR  part 
5:  ,  appendix  V*  and  are  being  proposed 
fo  ■  approval  into  the  SIP. 


Among  other  things,  the  pre-amendment 
gu  dance  consists  of  those  portions  of  the  proposed 
pa  it-1987  ozone  and  carbon  monoxide  policy  that 
CO  icem  RACT,  52  FR  45044  (November  24, 1987); 
"II  lues  Relating  to  VOC  Regulation  Cut oointt, 
D«  Iciencies,  and  Deviations.  Clarification  to 
A{  pendix  D  of  November  24, 1987  Federal  Register 
No  lice"  (Blue  Book]  (notice  of  availability  was 
pu  jlished  in  the  Federal  Register  on  May  25..19Sa): 
an  i  the  existing  control  technique  guidelines 
(C  Gs). 

■  The  San  Joaquin  Valley  Air  Basin  portion  of 
Ke  'n  County  retained  its  nonattainment  designation 
an  I  was  classiRed  by  operation  of  law  pursuant  to 
se<  tion  107(d)  and  section  181(a)  upon  the  date  of 
en  ictment  of  the  Clean  Air  Act  Amendments  of 
19'  10.  The  Southeast  Desert  Air  Basin  portion  of 
Ke  n  County  was  designated  nonattainment  on 
No  krember  6. 1991.  See  56  FR  56694  (November  6. 
19  11). 

EPA  adopted  completeness  criteria  on  February 
16  1990  (55  FR  5830)  and,  pursuant  to  section 
Hi  <k)(l)(A)  of  the  CAA.  revised  the  criteria  on 
Ai  just  26. 1991  (See  56  FR  42216). 


Rule  410.3  controls  emissions  of 
volatile  organic  compounds  (VOCs) 
from  solvent  metal  cleaning  operations, 
and  Rule  412  controls  VOCs  emitted 
during  the  transfer  of  gasoline  into 
storage  tanks  and  delivery  vessels.  VOCs 
contribute  to  the  jutxluction  of  ground 
level  ozone  and  smog.  The  mles  were 
adopted  as  part  of  each  district's  efforts 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  mles. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  mle,  EPA  must  evaluate  the  mle 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  Usted  in  footnote 
2.  Among  those  provisions  is  the 
requirement  that  a  VOC  mle  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  ft'om  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
mles,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  mles.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
Rule  410.3  is  entitled.  "Control  of 
Volatile  Organic  Emissions  fitjm  Solvent 
Metal  Cleaning,"  EPA-450/2-77-022. 
The  CTG  documents  applicable  to  Rule 
412  are  entitled,  "Control  of  Volatile 
Organic  Compound  Leaks  fitDm  Gasoline 
Tank  Tmcks  and  Vapor  Collection 
Systems."  EPA-450/2-78-051,  and 
"Control  of  Volatile  Organic  Emissions 
from  Bulk  Gasoline  Plants,"  EPA-450/ 
2-77-035.  Further  interpretations  of 
EPA  policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  2.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  mles  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 
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KCAPCD  Rule  410.3  includes  die 
foUowing  significant  changes  from  the 
current  SIP  mle: 

1.  Adds  an  applicability  statement, 
definitions,  recordkeeping  requirements 
and  test  methods. 

2.  Adds  certain  operating 
requirements  and  equipment 
requirements. 

3.  Deletes  Executive  Officer  discretion 
in  determining  equivalent  control . 
systems. 

KCAPCD  Rule  412  contains  die 
following  changes  from  the  current  SIP 
mle: 

1.  Adds  definitions,  certain  operating 
provisions,  recordkeeping  and  test 
methods. 

2.  Deletes  certain  exemptions  and 
Executive  Officer  discretion  in 
determining  equivalency  of  storage  tank 
emission  controls. 

EPA  has  evaluated  these  submitted 
mles  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
KCAPCD  Rule  410.3  and  Rule  412  are 
being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
partD. 

Nothing  in  this  action  should  be 
constmed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  mle  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  mle  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
vwth  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  sections  110  and 
301  and  part  D  of  the  CAA  do  not  create 
any  new  requirements,  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP-approval  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  any 
small  entities  afliected.  Moreover,  due  to 
the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 


of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  October  11, 1994. 
John  Wise, 

Acting  Regional  Administrator. 
(FR  Doc.  94-26020  Filed  10-19-94;  8:45  am) 
BILLMG  COOe  6560-50-f 


40  CFR  Part  300 

[FRL-€094-6] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Intent  to  Delete 

Suffolk  City  Landfill  from  the  National 

Priorities  List:  Request  for  Comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  announces  its 
intent  to  delete  the  Suffolk  City  Landfill 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  riff»L  constitutes  appendix  B 
of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA).  42  U.S.C. 
9605.  EPA  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been  implemented  and  that  no 
further  CERCLA  response  actions  are 
appropriate.  Moreover,  EPA  has 
determined  that  all  CERCLA  response 
actions  conducted  at  the  Site  to  date 
have  been  protective  of  public  health, 
welfare,  and  the  environment.  The 
Commonwealth  of  Virginia  has 
concurred  with  these  determinations. 
DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before 
November  21,  1994. 


ADDRESSES:  Comments  may  be  mailed  to 
Ronnie  M.  Davis,  Remedial  Project 
Manager,  Superfund  General  Remedial 
Branch  (3HW40),  Environmental 
Protection  Agency,  841  Chestnut  Street. 
Philadelphia.  PA  19107. 

Comprehensive  information  on  thi« 
Site  is  available  through  the  Region  III 
public  docket  in  Philadelphia  and  the 
Suffolk  City  Landfill  Site  informatitm 
repository  at  the  Morgan  Memorial 
Library,  443  West  Washington  Street, 
Suffolk,  Virginia. 

TOR  FURTHER  INFORMATION  CONTACT: 
Rpnnie  M.  Davis.  U.S.  EPA  Region  3. 
841  Chestaut  Street,  Philadelphia,  PA 
19107,  (215)597-1727. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

n.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  III  announces  its  intent  to 
delete  a  site  from  the  National  Priorities 
List  (NPL),  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  as  amended,  and  requests 
comments  on  this  deletion.  EPA 
identifies  sites  that  present  significant 
risks  to  human  health  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  the  worst  of  those  sites.  Sites 
on  the  NPL  may  be  remediated  using  the 
Hazardous  Substances  Superfund.  As 
described  in  §  300.425(e)  of  the  NCP. 
any  sites  deleted  from  the  NPL  remain 
eligible  for  Fimd-financed  remedial 
actions  in  the  imlikely  event  that 
conditions  at  the  site  warrant  such 
action. 

EPA  plans  to  delete  the  Suffolk  City 
Landfill  Site  in  Suffolk.  Virginia  from 
the  NPL. 

EPA  will  accept  comments  on  this 
Site  for  thirty  days  after  pubUcation  of 
this  document  in  the  Federal  Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  fitim  the  NPL 
Section  III  discusses  procedures  that  the 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  Suffolk  City  Landfill  and 
explains  how  the  Site  meets  the  deletion 
criteria. 

U.  NPL  Deletion  Criteria 

Section  300.425(e)  of  die  NCP.  40  CFR 
300.425(e),  provides  that  releases  may 
be  deleted  from  or  recategorized  on  the 
NPL  where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  release  from  the  NPL.  EPA 
shall  consider,  in  consultation  with  the 
state,  whether  any  of  the  following 
criteria  have  been  met: 


52950  Federal  Register  /  Vol.  5  .  No.  202  /  Thursday,  October  20,  1994  /  Proposed  Rules 


(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate;  or 

(lii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Releases  may  not  be  deleted  from  the 
NFL  until  the  state  in  which  the  release 
was  located  has  concurred  on  the 
proposed  deletion.  EPA  is  required  to 
provide  the  State  30  working  days  for 
review  of  the  deletion  notice  prior  to 
publication  in  the  Federal  Register. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  right  or  obligations.  The  NPL 
is  designed  primarily  for  information 
purposes  and  to  assist  Agency 
management. 

in.  Deletion  Procedures 

SecUon  300.425(e)(4)  of  the  NCP.  40 
CFR  300.424(e)(4),  sets  forth 
requirements  for  deletion  to  assure 
public  involvement  in  the  decision. 
During  the  proposal  to  delete  a  release 
from  tie  NPL,  EPA  is  required  to: 

(i)  PubUsh  a  notice  of  intent  to  delete 
in  the  Federal  Register  and  solicit 
comment  through  a  public  comment 
period  of  a  minimum  of  30  calendar 
days; 

(ii)  Publish  a  notice  of  availability  of 
the  notice  of  intent  to  delete  in  a  major 
local  newspaper  of  general  circulation  at 
or  near  the  release  that  is  proposed  for 
deletion; 

(iii)  Place  copies  of  information 
supporting  the  proposed  deletion  in  the 
information  repository,  described'in 
§  300.430{c)(2)(iii)  of  the  NCP,  at  or  near 
the  release  proposed  for  deletion;  and 

(iv)  Respond  to  each  significant 
comment  and  any  significant  new  data 
submitted  during  the  comment  period 
and  include  this  response  document  in 
the  final  deletion  jjackage. 

EPA  must  further  place  the  final 
deletion  package  in  the  local 
information  repository  once  the  notice 
of  final  deletion  has  been  published  in 
the  Federal  Register. 

This  Notice  of  hitent  to  Delete, 
together  with  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
Site,  emnounce  the  initiation  of  a  30-day 
public  comment  period.  The  public  is 
asked  to  comment  o^  EPA's  intention  to 
delete  the  Site  from  the  NPL.  All 
documents  supporting  EPA's  decision  to 
delete  the  Site  from  the  NPL  are 
available  for  inspection  by  the  public  at 
the  information  repository  in  the 


v  cinity  of  the  Site  and  the  EPA  Region 
II  office. 

EPA  will  accept  and  evaluate  public 
c  imments  on  this  Notice  of  hitent  to 
D  elete  before  making  a  final  decision  on 
tl  e  deletion.  EPA  will  then  prepare  a 
R  isponsiveness  Summary  which 
i(  entifies  and  addresses  significant 
o  tmments  received  during  the  public 
o  tmment  period. 

The  final  deletion  decision  is  made 
f<  Uowing  consideration  of  comments 
n  ceived  during  the  comment  period. 
T  le  deletion  occurs  when  a  final 
d  ;letion  notice  is  published  in  the 
F  ideral  Register.  Generally,  the  NPL 
v>  ill  reflect  deletions  in  the  final  update 
f<  Uowing  the  notice  of  deletion.  PubUc 
n  >tices  and  copies  of  EPA's  response  to 
p  jblicconunents  received  during  the 
CI  imment  period  will  be  made  available 
f(  r  inspection  by  the  public  by  the 
R  ?gional  Office. 

r  '.  Basis  for  Intended  Site  Deletion 

The  Suffolk  City  Landfill  Site,  also 
k  lown  as  the  Hosier  Road  Landfill  Site. 
ii  a  67-acre  parcel  situated  east  of    • 

V  osier  Road  (Virginia  Route  604)  in  the 
C  ty  of  Suffolk,  Virginia.  To  the  north  of 
tl  e  Site  is  a  37-acre  borrow  area  from 

M  hich  current  cover  material  for  the 
Ii  ndfill  was  obtained.  Bordering  the  Site 
t(  the  east  is  undisturbed  upper  reaches 
o  Pocosin  Swamp,  and  an  escarpment 
tl  at  defines  the  western  boundary  of  the 
G  real  Dismal  Swamp.  To  the  southeast 

0  the  Site  lies  a  privately-owned  road. 
T  Ko  unnamed  streams  (unnamed 

si  reams  N  and  E)  are  located  north  and 
ei  ist  of  the  Site.  These  streams  meet  in 
ai  I  area  adjacent  to  and  northeast  of  the 
S  te  before  emptying  into  the  Pocosin 
S  vamp,  located  east  of  the  Site.  There 
a  e  about  40  to  45  residences  located 
M  iihin  one  mile  of  the  Site.  Most  of 
tl  ese  residences  are  in  areas  south  of 
tl  e  Site,  where  groundwater  is  the 
p  imary  source  of  drinking  water. 
The  City  of  Suffolk  operated  an 
u  ilined  landfill  at  the  Site  from 
a  (proximately  1967  to  January  1985. 

1  le  landfill  received  mimicipal  solid 
M  aste  primarily  bom  the  City  and, 

b  jfore  1974,  Nansemond  County  The 
p  ;rmit  for  the  operation  of  the  landfill 

V  as  reissued  in  June  1983.  The  reissued 
p  ;rmit  required  the  City  to  close  the 

ii  ndfill  when  the  regional  landfill 
b  !came  operational  and  to  implement  a 
c  osure  plan  which  had  been  submitted 
t<  the  Virginia  Department  of  Health 
('  T)OH). 

In  preparing  to  implement  the  closure 
p  an,  the  City  discovered 
d  Kumentation  indicating  that  several 
t(  ns  of  debris  that  contained  pesticides 
h  td  been  disposed  of  in  the  landfill  in 
1  »70.  The  disposed  pesticides,  which 


were  damaged  by  a  fire  at  the  Dixie 
Guano  Company,  included  Disulfoton< 
Cu7  Sulfur,  7  SulfiiT,  Thimet,  and 
Cyanox  On  June  3, 1970,  the  Tri-County 
Health  District,  the  former  Nansemond 
County  (now  City  of  Suffolk),  State 
Water  Control  Board,  the  Virginia 
Department  of  Agriculture,  and  the 
Industrial  Hygiene  Department  decided 
that  the  remaining  pesticides  would  be 
disposed  in  a  Ume-lined  trench  that 
would  be  covered  with  lime  and  two 
feet  of  soil.  The  Ume  would  promote 
hydrolytic  processes  that  break  down 
the  pesticides.  According  to  a  June  5, 
1970  VDOH  memo,  the  pesticides  were 
treated  with  Ume  and  covered  with  two 
feet  of  soil  in  two  trenches  of 
approximately  120  feet  long  x  25  feet 
wide  x  3  feet  deep. 

EPA  completed  a  Preliminary 
Assessment  in  April  1985  and  a  Site 
Inspection  in  July  1986.  As  a  result  of 
these  efforts  and  a  Hazard  Ranking 
System  (HRS)  scoring  of  the  Site,  EPA 
proposed  to  include  the  Site  on  the  NPL 
in  June  1988  and  finalized  the  inclusion 
in  February  1990. 

In  early  1989,  the  City  placed  an 
impermeable  tarpaulin  plastic  liner  over 
the  pesticide  disposal  area  to  prevent 
surface  water  infiltration  through  the 
soil  cover.  The  liner  covers  an  area  of 
approximately  100  feet  long  x  36  feet 
wide.  A  warning  sign  is  currently 
posted  next  to  the  pesticide  disposal 
area. 

In  June  1989,  the  City  and  the  Virginia 
Department  of  Waste  Management 
(VDWM)  entered  into  an  Administrative 
Order  on  Consent  (AOC)  which  required 
the  City  to  conduct  a  remedial 
investigation  and  feasibility  study  (RI/ 
FS)  to  determine  the  nature  and  extent 
of  contamination  and  to  develop  and 
evaluate  cleanup  alternatives.  The  AOC 
additionally  required  that  the  City 
implement  a  temporary  leachate 
collection  system  (TLCS).  The  TLCS  has 
been  implemented  and  is  currently 
being  operated  by  the  City  Department 
of  Public  Works.  The  collected  leachate 
has  been  periodically  sampled  and 
transported  to  Hampton  Roads 
Sanitation  District  (HRSD)  sewage 
treatment  plant  for  treatment  in 
accordance  with  a  permit  issued  by 
HRSD. 

During  the  remedial  investigation  (RI), 
surface  water,  sediment^  and 
groimdwater  samples  were  taken  at 
locations  at  and  around  the  Site.  These 
samples  were  analyzed  for  target 
pesticides,  volatile  compounds, 
semivolatile  compounds,  and  metals. 

Although  pesticides  were  the  focus  of 
the  RI,  no  pesticides  were  detected  in 
any  surface  water,  sediment,  or 
groundwater  samples,  including 
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samples  taken  from  a  groundwater 
monitoring  well  located  immediately 
downgradient  of  the  pesticide  disposal 
area  (HRW-7).  In  addition,  no  oi:ganic 
compoimds  were  detected  at  levels  that 
presented  an  imacceptable  risk  to 
human  health. 

No  metal  contamination  was  detected 
above  levels  of  concern  in  seven  of  the 
nine  monitoring  wells.  SUghtly  elevated 
levels  of  arsenic  were  detected  in  two 
wells  (HRW-3  and  HRW-6)  in  the 
northern  section  of  the  landfill.  Arsenic 
concentrations  in  filtered  samples 
collected  from  these  wells  were  71.9 
and  55.7  ng/1,  respectively,  slightly 
above  the  Maximiun  Contaminant  Level 
(MCL)  of  50  jig/1  estabUshed  under  the 
Safe  Drinking  Water  Ad. 

In  the  second  sampling  round,  which 
was  conducted  in  October  1991,  the 
level  of  chromium  detected  in  an 
unfiltered  sample  from  one  monitoring 
well  (HVW-S)  was  190  ^g/1,  exceeding 
the  MCL  of  100  (ig/l.  However, 
chromium  was  not  detected  in  the 
filtered  sample  taken  from  this  well  for 
the  same  sampling  event.  Chromium 
levels  in  samples  collected  in  the  first 
sampling  round  (May  1991)  from  this 
well  were  also  well  below  die  MCL 
(23.6  pg/1  in  the  imfiltered  sample  and 
below  the  detection  Umit  in  the  filtered 
sample). 

Surface  water  sampUng  in  unnamed 
streams  N  and  E  showed  arsenic  and 
chromium  levels  weU  below  the 
Virginia  standard  acceptable  for  the 
protection  of  aquatic  Ufe.  In  addition, 
the  levels  of  these  compounds  in  the 
stream  sediments  are  below  the  average 
levels  in  soils  of  the  eastern  United 
States. 

Sampling  of  benthic  community  in  a 
nearby  stream  was  conducted  to  provide 
further  information  for  the 
determination  whether  the  Site  has 
impacted  the  surrounding  areas.  The 
results  of  the  benthic  sampling 
indicated  low  species  diversity  of 
benthic  organisms  in  a  sample  taken  in 
the  area  immediately  downgradient  of 
the  landfill  near  the  confluence  of  the 
imnamed  streams  N  and  E.  However, 
subsequent  surface  water/sediment 
sampling  at  a  nearby  location  in  this 
stream  revealed  the  absence  of 
contamination,  indicating  the  current 
Site  condition  was  not  likely  the  cause 
for  the  low  benthic  species  diversity. 

An  animal  survey  m  areas  around  the 
Site  was  also  conducted.  This  study 
consisted  of  a  comparison  of  animal 
species  including  mammals,  birds, 
reptiles,  amphibians,  and  fish  species  in 
areas  around  the  Site  to  determine 
whether  Site  contamination  has 
potentially  impacted  the  local  animal 
community.  The  results  showed  that 


animal  species  in  different  areas  aroimd 
the  Site  are  similarly  diverse  except  at 
the  benthic  location  from  unnamed 
stream  N  in  an  area  northeast  of  the  Site. 

Although  onsite  groundwater  in  the 
northern  section  of  the  Site  presents 
sUghtly  elevated  risk,  the  offsite  risks 
are  expected  to  be  significantly  reduced 
from  the  onsite  risk  levels.  As  the 
groundwater  migrates  offsite.  the  arsenic 
and  metals  in  the  groimdwater  are 
adsorbed  by  the  soils  in  the  aquifer. 
Most  of  the  water  in  the  Columbia 
aquifer,  the  shallow  aquifer,  discharges 
into  imnamed  stream  N,  where  surface 
water/sediment  sampUng  showed  no 
contamination. 

Currently  there  are  no  resident.es  in 
the  area  where  ground-water 
contamination  has  been  observed.  There 
are  no  residential  drinking  water  wells 
located  directly  downgradient  of  the 
Site.  Most  residential  drinking  water 
wells  are  located  upgradient  of  the  Site 
(south  of  the  Site).  Groundwater 
sampling  of  monitoring  wells  located 
along  the  southeastern  edge  of  the  Site 
revealed  no  contamination,  indicating 
no  contaminant  migration  in  this 
direction  bom  the  Site. 

In  September  1992,  EPA  issued  a 
Record  of  Decision  (ROD)  for  the  Site  in 
which  the  Agency  selected  "No 
Action."  EPA  concluded  that  the  Site 
poses  a  risk  to  human  health  only  in  the 
event  that  contaminated  groundwater 
existing  within  certain  areas  of  the  Site 
is  consumed.  No  consumption  of  this 
groundwater  is  occurring  at  this  time 
and  none  is  expected  to  occur  in  the 
future.  Surface  water  sampUng  in  the 
nearby  streams  indicates  \hat  the 
contaminant  levels  are  protective  of 
aquatic  Ufe.  EPA  concluded  that  the  No- 
Action  remedy  is  protective  of  human 
health  and  the  environment  and  that 
further  remedial  action  under  CERCLA 
is  not  warranted.  The  Commonwealth  of 
Virginia  concurred  with  this  remedy 
selection. 

The  Suffolk  Qty  Landfill  ceased 
receiving  wast^  in  1985,  and  final 
closiue  is  pending.  In  accordance  with 
the  Virginia  SoUd  Waste  Mdnagement 
Regulations,  the  owner/operator  (City  of 
Suffolk)  must  implement  a  groundwater 
monitoring  program  to  collect  ground- 
water samples  that  are  representative  of 
conditions  in  aquifers  beneath  the  Site. 
EPA  will  use  these  groimd  water  sample 
results  to  monitor  the  protectiveness  of 
the  No  Action  remedy.  The  City  of 
Suffolk  has  submitted  a  monitoring 
plan,  which  is  stiU  being  reviewed  by 
EPA. 

Sampling  results  indicating  that  there 
is  no  of&ite  migration  of  contaminants, 
the  low  level  risk  associated  with  the 
on-site  contaminants,  and  the 


monitoring  requirements  which  can 
identify  any  future  need  for 
groundwater  remediation  are  major 
factors  leading  to  EPA's  decision  to 
delete  this  Site  bom  the  NPL. 

As  set  forth  in  the  ROD,  EPA  will 
conduct  five-year  reviews  in  accordance 
with  section  121(c)  of  CERCLA,  42 
U.S.C.  9621(c),  to  assure  continued 
protection  of  human  health  and  the 
environment. 

Dated:  September  1, 1994. 
W.T.  Wisniewski. 

Acting  Regional  Administrator,  Region  tU. 
(PR  Doc.  94-26022  Filed  10-l»-94:  8:45  am) 
BILUNQ  CODE  65<0-a»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1357 

RINAB44 

Child  Welfare  Services  Program 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  Administration  for 
Children  and  FamiUes,  HHS. 
ACTION:  Notice  of  proposeorulemaking. 

SUINMARY:  We  are  proposing  to  amend 
the  regulations  governing  direct 
payments  to  Indian  Tribal  Organizations 
(ITOs)  for  child  welfare  services,  by 
eliminating  the  requirement  that  to  be 
eligible  ITOs  must  provide  services 
under  contract  (or  grant)  with  the 
Secretary  of  the  Interior  under  section 
102  of  the  Indian  Self-Determination 
Act,  and  by  adding  a  description  of  the 
formula  used  to  calculate  the  amount  of 
Federal  funds  available  to  eligible  ITOs 
under  title  IV-B,  Subpart  1  of  the  Social 
Security  Act.  We  beUeve  that  complex 
and  limiting  eUgibiUty  requirements 
and  low  grant  amounts  have  resulted  in 
low  rrO  participation  rates.  The 
amendment  will  improve  the  quality  of 
Indian  child  welfore  services  nationally 
by  broadening  eUgibiUty  and  by 
allowing  for  an  increase  in  grant 
amounts. 

DATES:  Comments  must  be  submitted  on 
or  before  December  19, 1994. 

ADDRESSES:  Please  address  comments  to 
Associate  Commissioner,  Children's 
Bureau,  Administration  on  Children. 
Youth  and  FamiUes,  P.O.  Box  1182, 
Washington,  DC  20013;  Attention: 
Michael  Ambrose 

Beginning  14  days  after  the  close  of 
the  comment  period,  comments  wiU  be 
available  for  public  inspection  in  room 
2219.  330  C  Street,  SW.,  Washington, 
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DC  20201.  Monday  through  Friday 

between  tlxe  hours  of  9:00  am.  and  4:00 

p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Blatt  (202)  205-8324. 

SUPPLBIEIfrARV  mformation: 

I.  Program  Description  and  Background 

Title  J\f-B,  Subpart  1,  of  the  Social 
Security  Act  (die  Act),  the  Child  Welfare 
Services  program,  is  a  formula  grant 
program.  Each  State  receives  a  basic 
ffant  representing  its  share  of  $141 
million  and  is  eligible  for  a  share  of 
incentive  funds  Iwyond  the  basic  grant 
if  it  provides  certain  protections,  as 
required  by  section  427  of  the  Act  for 
children  in  ioetet  care.  The  basic  grant 
and  the  incentive  funds  provide  States 
with  Fedwal  support  for  a  wide  variety 
of  State  child  welfare  services  including 
preplacement  preventive  services  to 
sUengtfaen  families  and  avoid  placement 
of  children,  services  to  prevent  abuse 
and  neglect  and  services  for  the 
provision  of  foster  care  and  adoption. 
The  basic  grant  and  incentive  fimds  can 
be  used  to  provide  services  regardless  of 
the  income  of  the  families  and  children 
who  are  in  need  of  such  services. 

The  Child  Welfare  Services  program 
has  been  a  part  of  the  Social  Seciuity 
Act  (the  Act)  since  the  Act's  inception 
in  1935.  In  1968,  Congress  transferred 
this  program  to  title  IV,  part  B  of  the  Act 
(sections  420-425  of  the  Act). 
Historically,  title  IV-^  has  provided 
Federal  grants  to  States  to  establish, 
extend  and  strengthen  child  welfare 
services.  Under  this  program,  services 
are  available  to  all  children,  including 
the  homeless,  neglected,  dependent  and 
those  with  disabilities. 

The  Adoption  Assistance  and  Child 
Welfare  Act  of  1980  (Pub.  L.  96-272) 
was  enacted  on  lune  17, 1980.  In 
addition  to  amending  title  IV-B.  Pub.  L. 
9&-272  established  a  new  program,  the 
title  rV-E  program,  which  replaced  on 
October  1. 1982.  the  title  IV-A  foster 
care  program  in  the  States.  The  law 
created  links  between  the  two  programs 
with  numerous  program  and  fiscal  " 
incentives.  The  impetus  behind  the 
passage  of  Pub.  L.  96-272  was  the  belief 
of  Congress  and  most  State  child  welfare 
administrators,  supported  by  extensive 
research,  that  the  public  child  welfare 
system  responsible  for  serving 
dependent  and  neglected  children, 
youth  and  families  had  become  a 
receiving  or  holding  system  for  children 
living  away  from  their  parents.  Congress 
envisioned  in  the  new  legislation  a 
system  that  would  help  families  remain 
together  by  assisting  parents  in  carrying 
out  their  rules  and  responsibilities  and 
providing  ahemative  permanent 


placement  for  those  children  who 
lot  return  to  their  own  homes. 

Discmsioii  of  45  CFR  1357.40 

|Pub.  L.  96-272  created  section  428  of 
Act  which  provides  for  direct 
p^)Tnents  to  certain  Indian  Tribal 
Organizations,  of  funds  authorized 
under  title  IV-B  for  child  welfare 
services  to  certain  ITOs.  Efiisctlve  June 
2|,  1983,  regulations  published  at  45 
CFR  1357.40  implemented  section' 428 
olthe  Act,  and  specified  which  ITOs  are 
eligible  to  receive  funds  directly  and 
u^der  what  circumstances  direct 
payments  should  be  made  available.  In 
dotermining  which  ITOs  would  be 
eljgible  for  direct  funding,  the 
Department  decided  to  make  the  option 
oflapplying  for  direct  funding  available 
to(  those  ITOs  which  had  contracted 
with,  or  received  a  grant  from,  the 
Biareau  of  Indian  Affairs  under  Pub.  L. 
93-638  (Indian  Self-Determination  Act) 
for  child  welfare  services.  This 
requirement  was  intended  to  limit  direct 
fuhding  to  ITOs  that  had  established  the 
need  for  child  welfare  services  and  had 
taken  advantage  of  the  opportunity  for 
direct  management  and  operation  of  a 
tri  }al  child  welfare  services  program. 
Ui  der  this  approach,  direct  grants 
w(  luld  be  added  to  existing  ongoing 
Indian  child  welfare  programs  Of>erated 
by^the  tribal  organizations.  The  title  IV- 
B  unds  were  intended  to  be  linked  to 
th  J  other  major  Federal  Indian  social 
se  vices  program  to  support  Indian  self- 
de  termination,  and  complement  the 
pr  >visions  of  the  Indian  Child  Welfare 
A<  t  of  1978  (Pub.  L.  95-608).  This  was 
considered  important  by  the  Department 
because  title  IV-B  funds  alone  are 
insufficient  for  an  ITO  to  establish  and 
op  Brate  a  basic  child  welfare  services 
pDgram. 

(Ve  believe  that  the  requirement  that 
IT  Ds  must  contract,  or  receive  a  grant, 
foi  child  welfare  services  under  Pub.  L. 
93  -638  in  order  to  be  eligible  for  direct 
fui  iding  under  title  IV-B  is  no  longer 
necessary.  In  recent  years,  Federal  social 
service  funding  under  the  Indian  Child 
W  slfare  Act  (ICWA)  has  increased 
si(  nificantly.  In  fiscal  year  1994. 530 
tri  )es  are  expected  to  receive 
$2  J.905,000  under  ICWA.  We  are  aware 
thl  t  there  are  ITOs  which  do  not  receive 
Ineian  Self-Determination  Act  funding 
altbough  they  are  operating  child 
welfare  services  programs  utilizing 
IC  rVA  funding,  and  others  which  could 
ch  )ose  to  begin  to  provide  child  weliJEue 
sei  vices. 

ni ,  Discussion  of  Proposed  Amendment 


to 


15  CFR  1357.40 


'he  Department  is  proposing  to  revise 
pa  agraph  (a)  to  eliminate  the  Indian 


Self-Determination  Act  eligibility 
requirement.  Paragraph  (a),  as  revised, 
states  that  "any  ITO  that  meets  the 
definitions  in  section  428(c)  of  the  Act, 
or  any  consortium  or  other  group  of 
eligible  tribal  organizations  authorized 
by  the  membership  of  the  tribes  to  act 
for  them  is  eligible  to  apply  for  direct 
funding  if  the  Indian  tribe,  consortium 
or  group  has  a  plan  im  cUld  welfare 
services  provided  by  the  ITO  that  is 
jointly  developed  by  the  ITO  and  the 
Department". 

In  determining  the  amount  of  direct 
funding  available  to  an  ITO  eligible 
under  the  existing  regulation,  tiie 
Secretary  currently  applies  a  formula 
similar  to  the  one  used  to  calculate  the 
title  IV-B  allotments  of  the  territories. 
This  formula  takes  into  consideration 
the  Indian  tribe's  resident  population 
ujider  21  and  its  per  capita  income. 

The  current  formula  for  calculating  an 
ITO's  allotment  results  in  an  amoimt 
which  bears  the  same  ratio  to  the  total 
State's  title  IV-B  allotment  as  the 
product  of  1.4  times  the  proportion  of 
the  Indian  tribe's  resident  population 
imder  age  21  to  the  State's  total 
population  under  age  21.  The  1.4 
multiplication  factor  has  not  resulted  in 
grant  amoimts  large  enough  to  make  it 
wc«thwhile  for  many  tribes  to  apply  for 
title  IV-B.  By  June  1993,  only  24  tribes 
were  receiving  direct  title  IV-B  grants 
totaling  $549,340.  The  average  grant 
available  to  specified  ITOs  was  $22,889, 
and  grants  ranged  frttm  a  high  of 
$166,468  to  a  low  of  $648. 

The  Department  plans  to  change  the 
multiplication  factor  to  3.0  for  fiscal 
year  1995  in  order  to  improve  the 
quality  of  Indian  child  welfare 
nationally.  For  comparison  purposes, 
using  the  fiscal  year  1993  figures  given 
above,  this  would  have  raised  the 
average  amount  available  to  the 
specified  ITO's  to  $45,778.  and  grants 
would  have  ranged  fit)m  a  high  of 
$332,936  to  a  low  of  $1,296. 

Paragraph  (g)(6)  contains  the 
Department's  formula  for  the  calculation 
of  ITO  allotments.  The  multiplication 
factor  will  be  adjusted  in  futiu^  years 
based  on  the  Department's  experience,  if 
necessary,  in  order  to  achieve  the 
purposes  of  the  Act.  Any  decision  to 
change  the  multiplication  factor  will  be 
promulgated  through  the  issuance  of  an 
Information  Memorandum  under  the 
ACYF  policy  issuance  system. 

rV.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  ExecutivV 
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Order.  The  Department  has  determined 
that  the  regulations  are  consistent  with 
these  priorities  and  principles.  This 
NPRM  will  not  result  in  more  costs 
because  the  increased  funding  to  Indian 
tribes  and  ITOs  will  come  from  the 
change  in  the  allotment  formula. 

Regulatory  Flexibility  Act  of  1980 

Consistent  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  Ch.  5), 
the  Department  tries  to  anticipate  and 
reduce  the  impact  of  rules  and 
paperwork  requirements  on  small 
businesses.  For  each  rule  with  a 
"significant  economic  impact  on  a 
substantial  niunber  of  small  entities"  an 
analysis  is  prepared  describing  the 
rule's  impact  on  small  entities.  Small 
entities  are  defined  in  the  Act  to  include 
small  businesses  and  small  non-profit 
organizations.  This  regulation  would 
affect  States  and  Indian  tribes,  which 
are  not  "small  entities"  within  the 
meaning  of  the  Act.  For  these  reasons, 
the  Secretary  certifies  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511,  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  or 
recordkeeping  requirements  in  a 
proposed  or  final  rule.  This  NPRM 
contains  no  reporting  or  recordkeeping 
requirements.  Therefore  no  submission 
to  OMB  is  required. 

List  of  Subjects  in  45  CFR  Part  1357 

Adoption  and  foster  care,  Child 
welfare,  Child  welfare  services.  State 
plan,  Indians,  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.645,  Child  Welfare 
Services — State  Grants) 

Dated:  September  2, 1994. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  October  7, 1994. 
Donna  E.  ShalaU, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  1357.40  is  proposed 
to  be  amended  as  follows: 


PART  1357— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-B 

1.  The  authority  statement  for  Part 
1357  continues  to  read  as  follows: 

Authority:  42  U.S.C.  620;  42  U.S.C.  670  et 
seq.;  42  U.S.C.  1302. 

2.  Section  1357.40  is  amended  by 
revising  paragraph  (a)  and  by  adding 
paragraph  (g)(6)  to  read  as  follows: 

§1357.40    Direct  payments  to  Indian  Tribal 
Organizations  (title  IV-B,  subpart  1,  child 
welfare  services). 

(a)  Who  may  apply  for  direct  funding? 
Any  Indian  Tribal  Organization  (ITO) 
that  meets  the  definitions  in  section 
428(c)  of  the  Act,  or  any  consortium  or 
other  group  of  eligible  tribal 
organizations  authorized  by  the 
membership  of  the  tribes  to  act  for  them, 
is  eligible  to  apply  for  direct  funding  if 
the  ITO,  consortium  or  group  has  a  plan 
for  child  welfare  services  that  is  jointly 
developed  by  the  ITO  and  the 
Departinent. 

•  •        •        •        • 

(g)  Grants:  General. 

•  •        •        •        • 

(6)  In  order  to  determine  the  amount 
of  Federal  funds  available  for  a  direct 
grant  to  an  efigible  ITO,  the  Department 
shall  first  divide  die  State's  title  IV-B 
allotment  by  the  number  of  children  in 
the  State,  then  multiply  the  resulting 
amount  by  a  midtiplication  factor 
determined  by  the  Secretary,  and  then 
multiply  that  amoimt  by  the  number  of 
Indian  children  in  the  ITO  population. 
The  multiplication  factor  will  be  set  at 
a  level  designed  to  achie#  the  purposes 
of  the  Act  and  revised  as  appropriate. 

[FR  Doc.  94-25941  Filed  10-l»-94;  8:45  am] 
BILUNG  CODE  41S4-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  229, 231 .  and  232 
[FRA  Docket  No.  PB-e,  Notice  No.  3] 
RIN2130-AA73 

Power  Brake  Regulations 

agency:  Federal  Railroad 
Administration  (FRA). 


action:  Notice  of  change  in  dates  for 
public  bearing  and  date  for  submission 
of  written  comments. 

SUMNIARY:  By  notice  of  propqsed 
rulemaking  (NPRKi)  published  on 
September  16, 1994  (59  FR  47676),  FRA 
scheduled  public  hearings  for  October 
24  and  25, 1994.  in  Washington  D.C..  to 
allow  interested  parties  the  opportunity 
to  comment  on  issues  addressed  in  the 
NPRM.  In  order  to  provide  sufficient 
time  for  all  interested  parties  to  develop 
their  responses,  the  dates  for  these 
public  hearings  has  been  changed  to 
December  13  and  14, 1994,  at  the  same 
location  and  time  previously  indicated. 
Furthermore,  due  to  the  change  in 
hearing  dates,  FRA  will  also  extend  tne 
deadline  for  submitting  written 
comments  from  December  31, 1994,  to 
January  18, 1995. 

DATES:  Written  Comments:  The  date  on 
which  comments  must  be  received  has 
been  changed  from  December  31. 1994, 
to  January  18, 1995. 

Public  Hearings:  The  pubUc  hearipgs 
scheduled  to  be  held  at  9:00  a.m.  on 
October  24  and  25, 1994,  is  postponed 
and  rescheduled  to  be  held  on 
December  13  and  14, 1994,  at  9:00  a.m. 
in  Washington  D.C. 

ADDRESSES:  The  public  hearing  will  take 
place  in  Room  2230  of  the  Nassif 
Building,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Rolf 
Mowatt-Larssen.  Chief,  Motive  Power 
and  Equipment  Division,  Office  of 
Safety.  RRS-14,  Room  8326,  FRA,  400 
Seventh  SU«et  SW.,  Washington,  DC. 
20590  (telephone  202-366-4094  or  202- 
366-9186),  or  Thomas  Herrmann,  Trial 
Attorney,  Office  of  the  Chief  Counsel, 
FRA.  400  SevenUi  Street  SW.. 
Washington.  D.C.  20590  (telephone 
202-366-0628). 

Issued  in  Washington,  D.C,  on  October  17, 
1994. 

Jolene  M.  Molitoris, 

Administrator. 

(FR  Doc.  94-26102  Filed  10-19-94: 8:45  am) 
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Notices 


T>U8  secfion  of  the  FEDERAL  REGISTER 
containB  (k)cunients  other  than  rules  or 
proposed  rules  that  are  appticabie  to  the 
pubTic.  Notices  of  hearings  and  investigations, 
commrtlee  meetings,  agency  decisions  and 
mftngs,  detegations  of  authority,  firing  of 
petitions  arid  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Privacy  Act;  Routine  Uses  for  Offset  of 
Federal  Salaries  or  Benefits  and  for 
Disclosure  to  Consumer  Reporting 
Agencies 

AGENCY:  Agency  for  International 
Development,  US  AID. 
ACTION:  Notice  of  an  amendment  of  a 
Privacy  Act  system  of  records. 

SUMMARY:  The  Agency  for  International 
Development  is  adding  two  general 
routine  uses  for  release  of  records.  The 
first  is  to  the  Department  of  Defense,  the 
U.S.  Postal  Service  and  other  Federal 
agencies  for  the  purpose  of  offsetting 
Federal  salaries  and  benefits  to  recover 
delinquent  debts  owed  to  the  U.S. 
Government.  The  second  is  for 
disclosure  from  specific  systems  of 
records  to  consumer  reporting  agencies 
to  recover  delinquent  debts  owed  to  the 
agency. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Miller,  Office  of  General  Counsel,  202/ 
647-6380,  Fax  202/647-8557. 
SUPPLEMENTARY  INFORI«ATION;  USAID's 
"Statement  of  General  Routine  Uses"  is 
amended  by  adding  the  following: 

12.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use:  To 
the  Defense  Manpower  Data  Center .- 
Department  of  Defense  and  to  the  U.S. 
Postal  Service,  to  conduct  computer 
matching  programs  for  the  purpose  of 
identifying  and  locating  individuals 
who  are  receiving  Federal  salaries  or 
benefit  payment  and  delinquent  in  their 
repayment  of  debts  owed  to  the  U.S. 
Government  under  certain  programs    - 
administered  by  USAID  in  order  to 
collect  the  debts  under  the  provisions  of 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365)  by  voluntary  repayment,  or  by 
administrative  or  salary  offset 
procedures;  and  to  any  other  Federal 
agency  for  the  purpose  of  effecting 
administrative  or  salary  offset 
procedures  against  a  person  employed 
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hat  agency  or  receiving  or  eligible  to 
s(Mne  bmiefit  payments  from  the 
when  USAID  as  a  creditor  has  a 
m  against  that  person.  Disclosure  of 
information  about  persons  who  are 
Federal  salaries  or  benefit 
pajtments  and  are  delinquent  in  their 
rep  iyment  of  debts  owed  to  the  U.S. 
Government  under  obtain  programs 

'  by  USAID  may  be  made  to 
Federal  agencies,  but  only  to  the 
extent  of  determining  whether  the 
on  is  employed  by  that  agency  and 
.  effecting  administrative  or  salary 
off^t  procedures  against  the  person. 
.  A  record  in  the  following  systems 
r  icords  may  be  disclosed,  as  a  routine 
to  consumer  reporting  agencies: 
Claims  Records  MID-20) 
Employee  Payroll  Records  (AID-15) 
ion  Records  {AII>-26)  and 
and  Transportation  Records 
(AlD-19) 

D  ted:  September  29, 1994. 
Wil  Btte  L.  Smith, 
Pub  k  Affairs  Specialist.  , 

!  poc.  94-25981  Filed  10-19-94;  8:45  am) 
i  COOC  St1»-01-M 


DEI  ARTMENT  OF  AGRICULTURE 

For  ns  Under  Review  by  Office  of 
Mai  agement  aUd  Budget 

OcU  bar  14, 1994. 

T  le  Department  of  Agriculture  has 
sub  nitted  to  OMB  for  review  the 
folli  iwing  proposal  for  the  collection  of 
info  -mation  under  the  provisions  of  the 
Pap  ;rwork  Reduction  Act  (44  U.S.C. 
Cha  )ter  35)  since  the  last  list  was 
pub  ished.  This  list  is  grouped  into  new 
pro  osals,  revisions,  extension,  or 
reir  statements.  Each  entry  contains  the 
foll(  wing  information: 

(1  Agency  proposing  the  information 
coll  ction;  (2)  Title  the  information 
coll  iction;  (3)  Form  number(s),  if 
app  icable;  (4)  How  often  the 
info  mation  is  requested;  (5)  Who  will 
be  r  (quired  or  asked  to  report;  (6)  An 
estii  late  of  the  number  of  responses;  (7) 
An  (  stimate  of  the  total  number  of  hours 
nee(  ed  to  provide  the  information;  (8) 
Nan  e  and  telephone  number  of  the 
ager  cy  contact  person. 

Q  lestions  about  the  items  in  the 
listi  ig  should  be  directed  to  the  agency 
pers  )n  made  at  the  end  of  each  entry. 
Cop  es  of  the  proposed  forms  and 
sup  orting  documents  may  be  obtained 
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from:  Department  Clearance  Officer, 
USDA,  ORM.  Room  404-W  Admin. 
Bldg.,  Washington.  IX  20250.  (202) 
690-2118. 

Extension 

•  Agriculturcd  Marketing  Service 
Fresn  Bartlett  Pears  Grown  in  Oregon 

and  Washington— Marketing  Order 

No.  931 
FV-128.  FV-129.  FV-130.  FV-130A 
Recordkeeping;  On  occasion;  Weekly; 

Biennially;  Semi-monthly 
Farms;  Businesses  or  other  for-profit; 

2.120  responses;  1.176  hours 
Teresa  L.  Hutchinson,  (503)  326-2724 

Revision 

•  Farmers  Home  Administration 
7  CFR  1980-A,  Guaranteed  Loan 

Program  (General)  ^ 
FmHA  449-14.  30.  35.  36;  1980-19,  22, 

41,43,44 
On  occasion 
Individuals  or  households;  Businesses 

or  other  for-profit;  100,690  responses; 

210,442  hours 
Jack  Holston,  (202)  720-9736 

New  Collection 

•  Farmers  Home  Administration 

7  CFR  1924-C.  Planning  and  Performing 
Site  Development  Work — 

Addendum  I 

HUD-54891,  HUD-92541 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations;  45,000 
responses;  6.210  hours 

•  Jack  Holston.  (202)  720-9736 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  782— End-Use  Certificate 

Program 
ASCS-750.  751 

Recordkeeping;  On  occasion;  Quarterly 
Small  businesses  or  organizations; 

15,125  responses;  36,235  hours 
Helen  Linden.  (202)  690-4321. 
Larry  K.  Roberson, 

Deputy  Departmental  Qearance  Officer. 
[FR  Doc.  94-25964  Filed  10-19-94;  8:45  am] 
BILUNG  CODE  3410-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Hawaii  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
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regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Hawaii  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  12:00  p.m.,  on  November 
30. 1994,  at  the  Waikiki  Trade  Center; 
2255  Kuhio  Avenue,  11th  Floor 
Conference  Room,  Honolulu,  Hawaii 
96815.  The  purpose  of  the  meeting  is  to 
plan  future  project  activities  relating  to 
civil  rights  in  Hawaii. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Andre  S. 
Tatibouet  or  Philip  Montez,  Director  of 
the  Western  Regional  Office,  213-894- 
3437  (TDD  213-894-0508).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  11, 
1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  94-26037  Filed  10-19-94;  8:45  am) 

BILLMO  CODE  6339-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Mississippi 
Advisory  Committee  to  the  Commission 
will  meet  on  Thursday,  November  3, 
1994,  from  6:00  p.m.  until  8:00  p.m.,  at 
the  Edison  Walthall  Hotel,  Camilla 
Room,  225  East  Capitol  Street,  Jackson, 
Mississippi  39201.  The  purpose  of  the 
meeting  is  to  discuss  and  plan  for  the 
project  on  police-commimity  relations. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Washington,  DC,  October  11, 
1994. 

Carol-Lee  Hurley, 

Chief,  Hegional  Programs  Coordination  Unit. 
IFR  Doc.  94-26038  Filed  10-19-94;  8:45  am] 
BHUNG  CODE  6335-01 -P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Wyoming  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Wyoming  Advisory 
Committee  to  the  Commission  will  meet 
on  November  16, 1994,  from  10:00  a.m. 
to  12:00  p.m.,  at  the  Best  Western 
Hitching  Post  Irm,  1700  W.  Lincolnway, 
Cheyenne,  Wyoming  82001.  The 
purpose  of  the  meeting  is  to  conduct  a 
press  conference  to  release  a  report  on 
the  employment  of  minorities  and 
women  in  Wyoming  State  government, 
to  discuss  followup  to  the  report,  and 
plan  future  activities  of  the  Committee. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Oralia  G. 
Mercado  or  Malee  V.  Craft,  Civil  Rights 
Analyst  of  the  Rocky  Mountain  Regional 
Office,  303-866-1040  (TDD  303-866- 
1049).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  11, 
1994. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  94-26039  Filed  10-19-94:  8:45  am) 
BILLING  COOE  633S-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-098J 

Anhydrous  Sodium  Metasiiicate  From 
France;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  PQ  Corporation,  the 


Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasiiicate  (ASM)  from  France. 
This  review  covers  Rhone  Poulenc 
Chime  DeBase  (Rhone  Poulenc),  a 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  and 
the  period  January  1, 1993  through 
December  31, 1993.  The  firm  failed  to 
submit  a  timely  response  to  our 
questionnaire.  As  a  result,  we  have 
preliminarily  determined  to  use  best 
information  available  for  cash  deposit 
and  appraisement  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  October  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fargo  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  5, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  564)  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  on  ASM 
from  France.  On  January  24, 1994,  the 
petitioner,  the  PQ  Corporation, 
requested  an  administrative  review  of 
Rhone  Poulenc,  a  manufacturer/exporter 
of  this  merchandise  to  the  United  States. 
We  initiated  the  review,  covering  the 
period  January  1, 1993,  through 
December  31, 1993,  on  March  14, 1994 
(59  FR  11769).  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  ASM,  a  crystallized 
silicate  (Naj  SiO.i)  which  is  alkaline  and 
readily  soluble  in  water.  Applications 
include  waste  paper  de-inking,  ore- 
flotation,  bleach  stabilization,  clay 
processing,  medium  or  heavy  duty 
cleaning,  and  compounding  into  other 
detergent  formulations.  This 
merchandise  is  classifiable  under 
Harmonized  Tariff  Schedules  (HTS) 
item  numbers  2839.11.00  and 
■2839.19.00.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  Rhone  Poulenc  and 
the  period  January  1, 1993  through 
December  31, 1993. 
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Use  of  Best  Infonnation  Available 

We  mailed  the  antidumping 
questionnaire  to  Rhone  Poulenc,  the 
only  manufacturer/exporter  of  this 
merchandise  to  the  United  States. 
Rhone  Poulenc  fiailed  to  submit  a  timely 
response  to  our  questionnaire.  The 
Department  has  therefore  decided  to  use 
the  best  information  available  (BIA)  in 
determining  the  rate  for  this  firm. 

When  a  company  CbuIs  to  provide  the 
information  requested  in  a  timely 
manner,  or  otherwise  significantly 
impedes  the  Department's  review,  the 
Department  considers  the  company 
uncooperative  and  generally  assigns  to 
that  company  the  higher  of:  (1)  the 
highest  rate  assigned  to  any  company  in 
a  previous  review  or  the  investigation  or 
(2)  the  highest  rate  for  a  responding 
company  with  shipments  during  the 
review  period.  See  19  CFR  353.37(b) 
and  Final  Results  of  Antidiunping  Duty 
Administrative  Review  Portable  Electric 
Typewriters  from  Japan  (November  4, 
1991.  56  FR  56393).  In  this  case,  for 
BIA.  we  assigned  to  Rhone  Poulenc  a 
margin  of  60  percent,  the  highest  rate 
from  a  prior  review.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  Anhydrous  Sodium 
Metasilicate  from  France  (52  FR  33856. 
September  8. 1987). 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
60  percent  exists  for  Rhone  Poulenc  for 
the  f>eriod  January  1, 1993  through 
December  31. 1993. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  pubUcation  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Case 
briefs  and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of     • 
publication.  Rebuttal  brief  sand 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefs  and 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Any  hearing,  if  requested,  will  be  held 
44  days  after  the  date  of  publication,  or 
the  first  workday  thereafter.  The 
Department  will  publish  the  final 
results  of  the  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of 


ac  ninistrative  review  for  all  shipments 
of  \SM  firom  France,  entered,  or 
wthdravm  from  warehouse,  for 
consumption  on  or  after  the  publication 
da  e,  as  provided  by  section  751(a)(1)  of 
th(  I  Tariff  Act:  (1)  The  cash  deposit  rate 
foi  the  reviewed  company  will  be  that 
esl  ablished  in  the  final  results  of  this 
ad  ninistrative  review;  (2)  for  exporters 
no :  covered  in  this  review,  but  covered 
in  )revious  reviews  or  the  original  less- 
thi  n-fair-value  (LTFV)  investigation,  the 
cai  h  deposit  rate  will  continue  to  be  the 
co:  npany-specific  rate  published  for  the 
m<  St  recent  period;  (3)  if  the  exporter  is 
no ;  a  firm  covered  in  this  review, 
pn  ivious  reviews,  or  the  original  LTFV 
in? estigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
esl  abUshed  for  the  most  recent  period 
foi  the  manufacturer  of  the 
m(  rchandise;  and  (4)  the  cash  deposit 
rat  3  for  all  other  manufactiu^s  or 
ex  >ortere  will  be  60  percent.  On  May 
25  1993,  the  Court  of  International 
tra  ie  in  F/ora7  Trade  Council  v.  United 
Stt  ites,  822  F.  Supp  766  (1993),  and 
Fe  ieral-Mogul  Corporation  and 
Te  lington  Company  v.  United  States. 
82 !  F.  Supp.  822  (1993),  determined 
thi  t  once  an  "all  others"  rate  is 
eslBblished  for  a  company,  it  can  only 
be  changed  through  an  administrative 
rei  iew.  The  Department  has  determined 
th(  t  in  order  to  implement  these 
decisions  it  is  appropriate  to  maintain 
th^  original  "all  others"  rate  from  the 
LT  "V  investigation  or  that  rate  as 
am  ended  for  correction  of  clerical  errors 
or  IS  a  result  of  litigation  in  proceedings 
go'  erned  by  antidumping  duty  orders 
foi  the^jurposes  of  estabUshing  cash 
de  )osits  in  all  ciurent  and  future 
ad  ninistrative  reviews. 

1  lecause  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
otl  ers"  rate  for  the  purposes  of  this 
re\  iew  will  be  60  percent,  the  "all 
otl  ers"  rate  established  in  the  final 
no  ice  of  the  LTFV  investigation  (46  FR 
16  i7.  January  7. 1981). 

'  'hese  requirements,  when' imposed, 
shi  11  remain  in  efiect  until  publication 
of  he  final  results  of  the  next 
ad  ninistrative  review. 

'  'his  notice  serves  as  a  preliminary 
rei  linder  to  importers  of  their 
res  aonsibility  under  19  CFR  353.26  to 
fil<  a  certificate  regarding  the 
rei  nbursement  of  antidumping  duties 
pr:  3r  to  liquidation  of  the  relevant 
en  ries  during  this  review  period. 
Fa  lure  to  comply  with  this  requirement 
coi  lid  result  in  the  Secretary's 
pn  sumption  that  reimbursement  of 
an  idumping  duties  occurred  and  the 
su  sequent  assessment  of  double 
an  idumping  duties. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  October  S.  1994. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  94-26055  Filed  10-19-94;  8:45  am) 
BILUNQ  COOE  3S10-OS-M 


[C-457-052] 

Non-Rubk}er  Footwear  From  Argentina; 
Determination  not  to  Revoke 
Countervailing  Duty  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  order  on  non-rubber 
footwear  from  Argentina. 

EFFECTIVE  DATE:  October  2D,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Lorenza  Olivas.  Office 
of  Countervailing  Compliance.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  30, 1993.  the 
Department  published  in  the  Federal 
Register  (58  FR  69343)  its  intent  to 
revoke  the  countervailing  duty  order  on 
non-rubber  footwear  from  Argentina  (52 
FR  3474;  January  17. 1979).  Under  19 
CFR  355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  January  21. 1994,  we  received 
objections  filed  on  behalf  of  forty  U.S. 
manufacturers  of  non-rubber  footwear, 
interested  parties  within  the  meaning  of 
19  CFR  355.2(i)(3).  Therefore,  because 
the  requirements  of  19  CFR 
355.25(d)(4)(iii)  have  nqt  been  met.  we 
will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 
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Dated:  October  13, 1994. 
Joeeph  A.  ^letrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc.  94-26053  Filed  10-19-94;  8:45  am] 
BILLING  COOE  3610-OS-P 


[C-583-604] 

Certain  Stainless  Steel  Cooking  Ware 
from  Taiwan;  Determinatton  Not  to 
Revoke  Countervailing  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  coimtervailing  duty  order. 

summary:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  pubhc 
of  its  determination  not  to  revoke  the 
coimtervailing  duty  order  on  certain 
stainless  steel  cooking  ware  irom 
Taiwan. 

EFFECTTVE  DATE:  October  20. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Alex  Braier.  Office  of 
Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  30,  1993,  the 
Department  published  in  the  Federal 
Register  (58  FR  69343)  its  intent  to 
revoke  the  coimtervailing  duty  order  on 
certain  stainless  steel  cooking  ware  frt)m 
Taiwan  (52  FR  2141;  January  20, 1987). 
Under  19  CFR  355.25(d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party 
objects  to  revocation  and  no  interested 
party  requests  an  administrative  review 
by  the  last  day  of  the  fifth  anniversary 
month. 

The  Department  received  timely 
objections  to  our  intent  to  revoke  the 
countervailing  duty  order  fit)m  the  Fair 
Trade  Committee  of  the  Cookware 
Manufacturers  Association,  a  not-for- 
profit  trade  association  representing  the 
interests  of  a  majority  of  U.S.  stainless 
steel  cookware  producers,  and  from 
Farberware,  Inc.,  Vita  Craft  Corporation, 
and  Mirro  Company,  U.S.  producers  of 
the  subject  merchandise,  interested 
parties  within  the  meaning  of  19  CFR 
355.2(i)(3).  Because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 


Dated:  October  13, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  94-26052  Filed  10-19-94;  8:45  am) 
BlUmC  COOE  3S10-0&-P 


[C-469-004] 

Stainless  Steel  Wire  Rod  from  Spain; 
Delerminatkm  Not  to  Revoke 
Countervailing  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  pubUc 
of  its  determination  not  to  revoke  the 
countervailing  duty  order  on  stainless 
steel  wire  rod  from  Spain. 

EFFECTWE  DATE:  October  20,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Mercedes  Fitchett, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone:  (202)482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30, 1993,  the 
Department  published  in  the  Federal 
Register  (58  FR  69343)  its  intent  to 
revoke  the  countervailing  duty  order  on 
stainless  steel  wire  rod  from  Spain  (52 
FR  52;  January  3, 1983).  Under  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

Within  the  specified  time  frame,  we 
received  objections  from  domestic 
interested  parties  to  our  intent  to  revoke 
this  countervailing  duty  order. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  vdll  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  October  13, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc  94-26054  Filed  10-19-94;  8:45  amj 
aaiiNO  COOE  3S10-OS-P 


Appllcatfons  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  vriih  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  94-111.  Applicant: 
aty  University  of  New  York,  The 
College  of  Staten  Island,  2300  Victory 
Blvd..  Staten  Island.  NY  10314. 
Instrument:  Electron  Microscope,  Model 
CMIOO.  Manufacturer:  NV  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  studies  of  (a) 
gonad  and  pituitary  tissue  of  marine  fisb 

-  sex  reversal;  (b)  early  embryonic  tissue 

-  cell  migration  studies,  (c)  cancer  cell 
cultures  -  efficacy  of  new  agents  and  (d) 
other  biological  specimens.  In  addition, 
the  instrument  will  be  used  in  various 
biology  courses  to  train  undergraduate 
student  in  electron  microscopy 
techniques.  Application  Accepted  by 
Commissioner  of  Customs:  September 
22, 1994. 

Docket  Number:  94-112.  Applicant: 
Department  of  Veterans  Affairs  Medical 
Center,  4801  E.  Linwood  Blvd.,  Kansas 
City,  MO  64128.  Instrument: 
Microvolume  Stopped  Flow 
Spectrometer,  Model  SX.17MV. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  for 
experiments  which  involve  multiwave 
transients  state  measurements  of  the 
reaction  time  courses  of  enzyme 
catalyzed  reactions  at  varying  pH  and 
temperature.  Application  Accepted  by 
Commissioner  of  Customs:  September 
22, 1994. 

Docket  Number:  94-113.  Applicant: 
University  of  Colorado,  Howaiid  Hughes 
Medical  Institute.  Department  of 
Chemistry  &  Biochemistrj',  Campus  Box 
215.  Boulder,  CO  80309.  Instrument: 
Mass  Spectrometer,  Model  API  m. 
Manufacturer:  Perkin-Elmer  Sciex 
Instruments,  Canada.  Intended  Use:  The 
instrument  will  be  used  for  the 
following  studies:  (a)  analysis  of 
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proteins  present  in  cellular  organelles, 
such  as  ribosomes,  nucleosomes, 
splicesomes,  and  proteosomes,  (b) 
peptide  sequencing  of  portions  of 
proteins  isolated  from  in  vitro 
experimentation  and  synthesized  using 
molecular  biology  techniques,  and  (c) 
deuterium  exchange  experiments  to 
detect  altered  secondary  and  tertiary 
structure  of  proteins.  Application 
Accepted  by  Commissioner  of  Customs: 
September  23, 1994. 

Docket  Number:  94-114.  Applicant: 
University  of  Illinois  at  Urbana,  IL 
61801.  Instrument:  Aqua-Tox-Control- 
Daphnia  Monitor.  Manufacturer  Kerre 
Umwelt  Technik  GmbH,  Germany. 
Intended  Use:  The  instrument  will  be 
used  in  proposed  research  involving  the 
development  of  methods  to  perform  in 
situ  measurement  and  analysis  of 
episodic  event  toxicity  associated  with 
stormwater  flows.  Application  Accepted 
by  Commissioner  of  Customs: 
September  22. 1994. 

Docket  Number:  94-115.  Applicant: 
University  of  California,  Davis,  School 
of  Medicine,  Department  of  Human 
Physiology,  Davis,  CA  95616. 
Instrument:  High  Intensity  Xenon 
Flashlamp  System.  Model  XF-10. 
Manufacturer:  Optoelehtronik, 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  "uncage"  caged- 
compounds  in  studies  of  the  mechanism 
of  hormone  secretion  in  single 
endocrine  cells.  Application  Accepted 
by  Commissioner  of  Customs: 
Septeml>er  23, 1994. 

Docket  Number:  94-116.  Applicant: 
Northwestern  Memorial  Hospital, 
Superior  Street  and  Fairbanks  Ct., 
Wesley  PaviUon,  Chicago,  IL  60611. 
Instrument:  Electron  Microscope.  Model 
CM  120.  Manufacturer:  Philips 
Electronic  Instruments,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  a  thorough 
examination  of  tissue  specimens  during 
various  morphometric  analyses, 
immunocytochemical,  autoradiographic 
and  in  situ  hybridization  molecular 
biology  techniques.  In  addition,  the 
instrument  will  be  used  for  training  in 
the  pathology  residency  program. 
Application  Accepted  by  Commissioner 
of  Customs:  September  23. 1994. 

Docket  Number:  94-117.  Applicant: 
University  Medical  Center,  655  West 
26th  Street,  Jacksonville.  FL  32209. 
Instrument:  Electron  Microscope,  Model 
CM  100.  Manufacturer  Philips  Electron 
Instruments,  The  Netherlands.  Intended 
Use:  The  instnmient  will  be  used  in 
clinical  research  involving  the  study  of 
certain  tumors  and  renal  diseases  and  in 
basic  research  involving  experimental 
studies  which  might  include  any 
experiment  where  basic  morphological 


alte  Btions  must  be  studied  at  the 
ulti  istructural  level.  In  addition,  the 
inst  "ument  will  be  used  to  teach  Basic 
Electron  Microscopy  on  a  one-to-one 
basis  to  pathology  residents  and 
resi  lents  from  other  medical  sub- 
spe*  lialities.  Application  Accepted  by 
Con  tmissioner  of  Customs:  September 
26,  1994. 

D  x:ket  Number  94-118.  Applicant: 
Uni  /ersity  of  Colorado  at  Boulder, 
Dep  irtment  of  Buying  and  Contracting, 
1B2  )  Regent  Administration  Center. 
Bou  Ider.  CO  80309.  Instrument: 
Micj-ovolume  Stopped-flow 
Spectrometer,  Model  SX.17MV. 
Mai  ufacturer:  Applied  Photophysics, 
Uni  ed  Kingdom.  Intended  Use:  The 
inst  lunent  will  be  used  for  studies  of 
pre-  steady  state  kinetics  of  ei;zymic 
rea(  lions  and  measurements  of  rate  of 
con  itants  on  the  milUsecond  time  scale 
for  (  hemical  reactions.  Application 
Ace  ipted  by  Commissioner  of  Customs: 
Sep  ember  26. 1994. 

D  Jcket  Number  94-119.  Applicant: 
Ho\  'ard  Hughes  Medical  Institute,  One 
Bay  or  Plaza.  Room  T  64,  Houston.  TX 
770  m.  Instrument:  X-Ray  Diffraction 
Ima  ;e  Processor.  Model  DIP-2030. 
Mai  ufacturer  Mac  Science  Co.,  Ltd.. 
|ap<  n.  Intended  Use:  The  instrument 
wil  be  used  for  studies  of  biological 
mac  romolecules,  especially  proteins  " 
and  polynucleotides  or  DNA,  the  two 
mos  t  important  components  of  all  living 
cell ;.  The  experiments  to  be  conducted 
inv(  Ive  the  determination  of  the  three- 
dim  msional  atomic  structures  of 
pro  Bins,  enzymes,  and  DNA  by  the 
tecl  nique  of  x-ray  crystallography.  The 
inst  xunent  will  also  be  used  for 
edu  :atibnal  purposes  in  the  courses 
Bio(  hemistry  310-435  Special  Project* 
and  Research.  Application  Accepted  by 
Con  missioner  of  Customs:  September 
28.    994. 

D  icket  Number  94-120.  Applicant: 
Nor  hem  Illinois  University, 
Dep  Irtment  of  Chemistry.  DeKalb.  IL 
601  5.  /nsfrumenf;  Microvolume 
Sto  ped-Flow  Spectrofluorimeter. 
Mo(  el  SX.17MV.  Manufacturer 
Ap{  lied  Photophysics  Ltd..  tJnited 
Kin  ;dom.  Intended  Use:  The  instrument 
wili  be  used  for  the  investigation,of  the 
chei  nical  reactivity  of  heme  proteins 
incl  iding  their  reactions  with  oxidizing 
agei  ts  such  as  ferrocyotochrome  c  and 
fe(H  and  Co(II)  complexes,  the  electron 
Iran  >fer  reactions,  and  their  reactions 
vviti  small  ligands  such  as  fluoride, 
cyai  ide,  azide,  and  other  nitrogen 
con  aining  materials.  In  addition,  tlie 
inst  nment  will  be  used  in  three 
rese  irch  courses  in  chemistry  to  provide 
exc(  Uent  training  for  students  in 
perl  inning  independent  research 
pro  jcts.  Application  Accepted  by 


Commissioner  of  Customs:  September 
28. 1994. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

(PR  Doc.  94-26051  Filed  10-19-94;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  9&-C0002] 

Bee  International,  Inc.,  a  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

agency:  Consume/  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

settlement  agreement  under  the 

Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consiuner  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20  (e)  through  (h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Bee  International.  Inc.,  a  corporation. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  November 
4. 1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  95-COOOl.  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis.  Trial  Attorney. 
Office  of  Compliance  and  Enforcement. 
Consumer  Product  Safety  Commission. 
Washington,  D.C.  20207;  telephone 
(301)  504-0626. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  October  14. 1994. 
Sadye  E.  Dunn, 
Secretary. 

Settlement  Agreement  and  Order 

1.  Bee  International,  Inc.  (hereinafter. 
"Bee"),  a  corporation,  enters  into  this 
Settlement  Agreement  and  Order 
(hereinafter,  "Settlement  Agreement") 
with  the  staff  of  the  Consumer  Product 
Safety  Commissimi.  and  agrees  to  the 
entry  of  the  Order  described  herein.  The 
purpose  of  the  Settlement  Agreement  is 
to  settle  the  staffs  allegations  that  Bee  . 
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knowingly  violated  sections  4  (a),  (c), 
and  (i)  of  the  Federal  Hazardous 
Substances  Act  (FHSA),  15  U.S.C  1263 
(a),  (c),  and  (i). 

/.  The  Parties 

2.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  Commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  Consumer 


Product  Safety  Act  (CPSA),  15  U.S.C. 
2053. 

3.  Bee  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
CaUfomia,  since  1970.  The  firm's 
principal  place  of  business  is  located  at 
2311  Boswell  Road,  Chula  Vista,  CA 
91914.  Bee  is  an  importer  and 
distributor  of  toys,  novelty  items,  and 
confectionery  items. 


//.  Allegations  of  the  Staff 

4.  On  five  occasions  between  October 
9. 1991,  and  February  23,  1994,  Bee 
introduced  or  caused  the  introduction 
into  interstate  commerce;  or  received  in 
interstate  commerce  and  delivered  or 
proffered  deUvery  thereof  nine  kinds  of 
toys  (337,320  articles)  intended  for  use 
by  children  under  three  years  of  age. 
which  are  identified  and  described 
below: 


Sample  No. 


P-867-7640 
P-867-7762 
P-867-7789 
P-667-7794 
P-867-7795 
P-867-7796 
P-867-7797 
R-800-2663 
S-871-8518 


Pnxluct 


Plastic  Acrobatic  Animal  W/Candy „.. 

Plastic  Acrotjatic  Animal  W/Candy 

Acrobatic  Animal  (Rabbit)  W/Candy 

Aaobatic  Animal  (Bulldog)  W/Candy  

Acrobatic  Animal  (Dinosaur)  W/Candy 

Acfobatic  Animal  (Cat)  W/Candy . 

Plastic  Acrobatic  Panda)  Animal  W/Candy  . . 

Plastic  Acrobatic  Animal  W/Candy „ 

Acrobatic  Animal  (Bunny  and  Duck)  W/Candy  Easter  Acrobats 


Collect. 

date'  entry 

date 


10/09/91 
01/22/92 
03/03/92 
03A33/92 
0^33/92 
03/03/92 
03/03/92 
01/23/93 
•02^3/94 


Expfmfg 


Unlimited 
Unlimited 
Unlimited 
Unlimited 
Unlimited 
Unlimited 
Unlimited 
Unlimited 
Unlimited 


Creatiorts. 
Creations. 
Creations. 
Creations. 
Creations. 
CreatiorK. 
Creations. 
Creations. 
Creatiorts. 


5.  The  toys  identified  in  paragraph  4 
above  are  subject  to,  but  failed  to 
comply  writh,  the  Commission's  Small 
Farts  Regulation.  16  CFR  Part  1501,  in 
that  when  tested  under  the  "use  and 
abuse"  test  methods  specified  in  16  CFR 
1500.51  and  1500.52,  (a)  one  or  more 
parts  of  each  tested  toy  separated  and 
(b)  one  or  more  of  the  separated  parts 
from  each  of  the  tested  toys  fit 
completely  within  the  test  cylinder,  as 
set  forth  in  16  CFR  1501.4. 

6.  Because  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  5  above,  each  of 
the  toys  identified  in  paragraph  4  above 
presents  a  "mechanical  hazard"  within 
the  meaning  of  section  2(s)  of  the  FHSA, 
15  U.S.C.  1261(s)  (choking,  aspiration, 
and/or  ingestion  of  small  parts). 

7.  Each  of  the  toys  identified  in 
paragraph  4  above  is  a  "hazardous 
substance"  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA,  15  U.S.C  1261(f)(1)(D). 

8.  Each  of  the  toys  identified  in 
paragrf<ph  4  above  is  a  "banned 
hazardous  substance"  pursuant  to 
section  2(q)(l)(A)  of  the  FHSA,  15 
U.S.C.  1261(q)(l)(A)  (any  toy  or  other 
article  intended  for  use  by  children 
which  bears  or  contains  a  hazardous 
substance);  and  (b)  16  CFR  1500.18(a)(9) 
(any  toy  or  other  article  intended  for  use 
by  children  imder  3  years  of  age  which 
presents  a  choking,  aspiration,  or 
ingestion  hazard  because  of  smaU  parts). 

9.  Bee  knowingly  introduced  or 
caused  the  introduction  into  interstate 
commerce;  or  received  in  interstate 
commerce  and  delivered  or  proffered 
delivery  thereof  for  pay  or  otherwise, 
the  banned  hazardous  toys  identified  in 


paragraph  4  above,  in  violation  of 
sections  4  (a)  or  (c)  of  the  FHSA.  15 
U.S.C.  1263  (a)  or  (c). 

10.  On  or  about  October  16, 1993,  Bee 
exported  108,000  articles  of  the  toy. 
Plastic  Acrobatic  Animal  W/Candy. 
Sample  No.  R-«00-2663,  identified  in 
paragraph  4  above  as  a  "banned 
nazardous  substance"  without  notifying 
the  Commission  pursuant  to  section 
14(d)  of  the  FHSA,  15  U.S.C.  1273(d) 
and  the  Commission's  Procedures  For 
Export  of  Noncomplying  Products,  16 
CFR  Part  1019. 

11.  Bee  knowingly  failed  to  file  the 
required  notification  information  the 
Commission  of  its  intent  to  export  the 
Plastic  Acrobatic  Animal  W/Candy, 
identified  in  paragraphs  4  and  10  above 
in  violation  of  section  4(i)  of  the  FHSA, 
15  U.S.C.  1263(i). 

///.  Response  of  Bee 

12.  Bee  denies  the  allegations  of  the 
staff  set  forth  in  paragraphs  4  through  11 
above  that  it  has  knowingly  introduced 
or  caused  the  introduction  into 
interstate  commerce;  received  in 
interstate  commerce  and  delivered  or 
proffered  deUvery  thereof  for  pay  or 
otherwise  the  banned  hazardous  toys 
identified  in  paragraph  4  above,  in 
violation  of  sections  4  (a)  and  (c)  of  the 
FHSA,  15  U.S.C.  1263  (a)  and  (c);  and 
further  denies  that  it  failed  to  comply 
with  the  export  notification 
requirements  of  the  FHSA,  in  violation 
of  section  4(i)  of  the  FHSA,  15  U.S.C. 
1263(i). 

rV.  Agreement  of  the  Parties 

13.  The  Consimier  Product  Safety 
Commission  has  jurisdiction  over  Bee 


and  the  subject  matter  of  this  Settlempnt 
Agreement  under  tfie  following  acts: 
Consumer  Product  Safety  Act,  15  U.S.C. 
2051  et  seq.,  and  the  Federal  Hazardous 
Substances  Act,  15  U.S.C.  1261  et  seq. 

14.  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 
Agreement  and  issuance  of  the  Final 
Order,  Bee  agrees  to  pay  to  the 
Commission  a  civil  penalty  in  the 
amount  of  SIXTY-FIV^  THOUSAND 
AND  00/100  DOLLARS  ($65,000.00), 
under  the  terms  and  conditions  set  forth 
in  the  attached  Order  incorporated 
herein,  and  made  a  part  hereof,  by 
reference. 

15.  The  Commission  and  Bee  agree 
that  this  Agreement  is  entered  into  for 
the  purposes  of  settlement  only  and 
does  not  constitute  an  admission  that 
Bee  knowingly  violated  the  FHSA. 

16.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Bee  knowingly,  voluntarily,  and 
completely  waives  any  rights  it  may 
have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  vaUdity  of  the 
Commission's  actions.  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Bee  failed  to  comply  with  the 
FHSA  as  aforesaid,  and  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law. 

17.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C.  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued,  and  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 
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18.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  by  the 
Commission,  the  Commission  will  place 
the  Settlement  Agreement  and  the 
Provisional  Order  on  the  public  record, 
and  publish  it  in  the  Federal  Register  in 
accordance  with  the  procedures  set 
forth  in  16  CFR  1118.20  (e)  through  (h). 
If  the  Commission  does  not  receive  any 
written  request  not  to  accept  the 
Settlement  Agreement  within  15  days, 
the  Settlement  Agreement  shall  be 
deemed  finally  accepted  and  the  Final 
Order  shall  be  deemed  issued  on  the 
16th  dav. 

19.  This  Settlement  Agreement  may 
be  used  in  interpreting  the  Provisional 
and  Final  Orders.  No  agreements, 
imderstandings,  representations,  or 
interpretations  apart  from  those 
contained  in  this  Settlement  Agreement 
may  be  used  to  vary  or  to  contradict  its 
terms. 

20.  The  provisions  of  the  Settlement 
Agreement  and  Final  Order  shall  apply 
to  Bee  and  each  of  its  successors  and. 
assigns. 

Respondent  Bee  International,  Inc. 

Dated:  August  29, 1994. 
By:  Louis  C.  Block. 

President.  Bee  Internationa!,  Inc.  .2311 
Boswell  Road.  Chula  Vista.  CA  91914. 

Commission  Staff. 

David  Schmeltzer, 

Assistant  Executive  Director.  Office  of 

Compliance  and  Enforcement. 

Dated:  September  19. 1994. 
By:  Earl  A.  Gershenow, 
Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  ofComplitmce  and 
Enforcement. 

Dated:  September  19. 1994. 
By:  Dennis  C.  Kacoyanis, 
Trial  Attorney.  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between  respondent 
Bee  International,  Inc.,  a  corporation,  and  the 
staff  of  the  Consumer  Product  Safety 
Commission;  and  the  Commission  having 
jurisdiction  over  the  subject  matter  and  Bee 
jntemational,  Inc.;  and  it  appearing  that  the 
Settlement  Agreement  and  Order  is  in  the 
public  interest,  it  is 

Ordered,  That  the  Settlement  Agreement 
and  Order  be  and  hereby  is  accepted;  and  it 
is 

Further  Ordered,  That  upon  final 
acceptance  of  the  Settlement  Agreement  and 
Order,  Bee  International.  Inc.  shall  pay  to  the 
Commission  a  civil  penalty  in  the  amount  of 
SIXTY-PrV^  THOUSAND  AND  00/100 
DOLLARS  ($65,000.00)  in  three  (3)  payments 
consisting  of  one  payment  of  TWENTY-FIVE 
THOUSAND  DOLLARS  AND  00/100 
(525,000.00)  and  two  payments  of  TWENTY 
THOUSAND  AND  00/100  DOLLARS 
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($20)000.00)  each.  The  first  payment  of 
TWBNTY-nVE  THOUSAND  AND  00/100 
DOLLARS  ($25,000.00)  shall  be  due  within 
twemy  (20)  days  after  service  of  the  Final 
Ord«  of  the  Commission  accepting  the 
Settlement  Agreement,  hereinafter,  the 
''anniversary  date."  The  second  payment  of 

NTY  THOUSAND  AND  00/100 
DOLLARS  ($20,000.00)  shall  be  made  within 
one  jear  of  the  anniversary  date,  and  the 
third  payment  of  TWENTY  THOUSAND 
ANDOO/lOO  DOLLARS  ($20,000.00)  shall  be 
madi  within  two  years  of  the  anniversary 
date JPayment  of  the  full  amount  of  the  civil 
penalty  shall  settle  fully  the  stafTs  allegations 
set  forth  in  paragraphs  4  through  11  of  the 
Settlement  Agreement  and  Order  that  Bee 
Interfiational.  Inc.  violated  the  FHSA.  Upon 
the  failure  by  Bee  International,  Inc.  to  make 
a  pajtment  or  upon  the  making  of  a  late 
payment  by  Bee  International,  Inc.  (a)  the 
entir  i  amount  of  the  civil  penalty  shall  be 
due )  nd  payable,  and  (b)  interest  on  the 
outst  mding  balance  shall  accrue  and  be  paid 
at  th(  federal  legal  rate  of  interest  under  the 
prov  sions  of  28  U.S.C.  1961  (a)  and  (b). 

Pn  visionally  accepted  and  Provisional 
Orde  issued  on  the  14th  day  of  October, 
1994 

By  Order  of  the  Commission. 
Sady  i  E.  Dunn, 

Seen  tary.  Consumer  Product  Safety 
Comi  nission. 

|FR  I  oc.  94-25967  Filed  10-19-94;  8:45  am) 
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[CPS  Z  Docket  No.  95-C0001] 

Gun  i,  Inc.,  a  Corporation;  Provisional 
Acc(  ptance  of  a  Settiement  Agreement 
and  Drder 

AGE»  CY:  Consumer  Product  Safety 
Com  nission. 

ACTK  in:  Provisional  acceptance  of  a 
settl(  ment  agreement  under  the 
Con»imer  Product  Safety  Act. 


SUM)  ARY 


Com  n 
whic  1 


Gum 

DATEP 
the 


the 
4.1 


It  is  the  policy  of  the 
lission  to  publish  settlements 
it  provisionally  accepts  under  the 
Cons  umer  Product  Safety  Act  in  the 
Fed€  ral  Register  in  accordance  with  the 
term  ;  of  16  CFR  1118.20  (e)  throu^  (h). 
Publ  shed  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
,  Inc.,  a  corporation. 

i:  Any  interested  person  may  ask 
C  ommission  not  to  accept  this 
agre«  ment  or  otherwise  comment  on  its 
cont(  nts  by  filing  a  written  request  with 
Office  of  the  Secretary  by  November 


9)4. 


AOOI^SSES:  Persons  wishing  to 
comi  lent  on  this  Settlement  Agreement 
shou  d  send  written  comments  to  the 
Com  nent  95-COOOl,  Office  of  the 
Seen  tary.  Consumer  Product  Safety 
Comiiission,  Washington,  D.C.  20207. 


FOB  fUflTHER  INFORMATION  CONTACT: 

Eric  L.  Stone.  Trial  Attorney,  Office  of 
Compliance  and  Enforcement. 
Consumer  Product  Safety  Commission. 
Washington,  D.C.  20207;  telephone 
(301) 504-0626.  . 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  October  14, 1994. 
Sadye  E.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

Gund,  Inc.  ("Gund  or  "Respondent") 
enters  into  this  Settlement  Agreement 
and  Order  ("the  Agreement")  with  the 
staff  ("the  staff")  of  the  Consumer 
Product  Safety  Commission  ("the 
Commission")  pursuant  to  the 
procedures  set  forth  in  §  1118.20  of  the 
Commission's  Procedures  for 
Investigations,  Inspections,  and 
Inquiries  under  the  Consumer  Product 
Safety  Act  (CPSA).  16  CFR  Part  1118. 

The  Parties 

1.  The  Consumer  Product  Safety 
Conynission  is  em  independent     , 
regulatory  agency  of  the  United  States 
government  responsible  for  the 
enforcement  of  the  Consumer  Product 
Safety  Act,  15  U.S.C.  2051-2084,  and 
the  Federal  Hazardous  Substances  Act 
(FHSA),  15  U.S.C.  1261-1277. 

2.  Respondent  Gund  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  New  Jersey  with  principal 
corporate  offices  at  1  Rimyons  Lane, 
Edison,  NJ  08818.  Gund  is  a 
manufacturer  and  importer  of  plush  toys 
and  cribmobiles  known  as 
"Gundmobiles." 

Staff  Allegations 

3.  The  Gundmobile  is  a  musical 
mobile  designed  to  be  attached  to  the 
side  of  a  baby's  crib.  It  is  a  consumer 
product,  as  that  term  is  defined  in 
section  3(a)(1)  of  the  CPSA,  15  U.S.C. 
2052(a)(1)  and  also  a  toy  or  other  article 
intended  for  use  by  children  under  three 
years  of  age,  16  CFR  1501.2. 

4.  From  May  30, 1991  through  Jtily 
1992  Gimd  knowingly  introduced  or 
delivered  for  introduction  into  interstate 
commerce,  and  received  in  interstate 
commerce  and  delivered  or  proffered 
delivery  of  certain  Gundmobiles  that 
were  banned  hazardous  substances 
under  §  1500.18(a)(9)  and  part  1501  of 
Title  16  CFR.  Gund,  therefore, 
knowingly  violated  sections  4  (a)  and  (c) 
of  the  FHSA,  15  U.S.C.  1263  (a)  and  (c), 
and  is  subject  to  civil  penalties  under 
section  5(c)  of  the  FHSA,  15  U.S.C. 
1264(c).. 
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5.  Although  Gund  received  test 
reports  showing  its  product  produced 
small  parts  during  use  and  abuse 
testing,  as  well  as  numerous  consumer 
reports  of  breakage  of  the  Gundmobile 
hooks,  it  failed  to  notify  the  staff  in  a 
timely  manner  that  its  Gundmobiles 
created  an  unreasonable  risk  of  serious 
injury  or  death  and/or  contained  a 
defect  which  could  create  a  substantial 
product  hazard.  This  knowing  violation 
of  the  reporting  requirements  in  section 
15(b)  of  the  CPSA,  15  U.S.C.  2064(b),  is 
a  violation  of  section  19(a)(4)  of  the 
CPSA,  15  U.S.C.  2068(a)(4)  and  subjects 
the  firm  to  civil  penalties  under  section 
20  of  the  CPSA,  15  U.S.C.  2069. 

Response  of  Gund 

6.  Gund  denies  each  and  every  staff 
allegation  with  respect  to  its 
Gimdmobiles.  Gimd  specifically  denies 
that: 

(a)  Its  Gimdmobiles  were  defective; 

(b)  It  introduced  or  delivered  for 
introduction  into  interstate  commerce 
Gundmobiles  that  were  banned 
hazardous  substances  imder  16  CFR 
1500.18(a)(9)  and  Part  1501; 

(c)  It  violated  sections  4  (a)  and  (c)  of 
the  FHSA,  15  U.S.C.  1263  (a)  and  (c) 
and  it  is,  therefore,  subject  to  dvil 
penalties  under  section  5(c)  of  the 
FHSA.  15  U.S.C.  1264(c); 

(d)  It  failed  to  notify  the  Commission 
in  a  timely  manner  that  its  products 
contain  a  defect  that  could  create  a 
substantial  product  hazard  and  that  it 
violated  the  reporting  requirements  of 
section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b)  thereby  violating  section 
19(a)(4)  of  the  CPSA,  15  U.S.C. 
2068(a)(4)  thereby  subjecting  it  to  civil 
penalties  under  Section  20  of  the  CPSA, 
15  U.S.C.  2069. 

Agreement  of  the  Parties 

7.  The  Commission  has  jurisdiction 
over  this  matter  under  the  Consumer 
Product  Safety  Act,  15  U.S.C.  2051  et 
seq.  (CPSA),  and  the  Federal  Hazardous 
Substances  Act,  15  U.S.C.  1261  et  seq. 
(FHSA). 

8.  This  Agreement  settles  the 
allegations  of  the  staff  and  does  not 
constitute  an  admission  by  Respondent 
that  it  violated  the  law,  or  a  finding  of 
fact  or  law  by  the  Commission  writh 
respect  to  any  of  the  staffs  allegations. 

9.  This  Agreement  becomes  effective 
only  upon  its  final  acceptance  by  the 
Commission  and  service  of  the 
incorporated  Order  upon  Respondent. 

10.  Respondent  waives  any  rights  to  a 
formal  hearing,  and  any  findings  of  fact 
and  conclusions  of  law  regarding  the 
staff  allegations.  Respondent  waives  any 
right  to  seek  judicial  review  or 


otherwise  challenge  or  contest  the 
validity  of  the  Commission's  Order. 

11.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  though  a  Complaint 
had  issued,  and  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

12.  This  Agreement  may  be  used  in 
interpreting  the  Order.  Agreements, 
understandings,  representations  or 
interpretations  made  outside  of  this 
Settlement  Agreement  and  Order  may 
not  be  used  to  vary  or  contradict  its 
terms. 

13.  The  provisions  of  this  Settlement 
Agreement  and  Order  shall  apply  to 
Gund,  Inc.  and  its  successors  and 
assigns. 

14.  Upon  provisional  acceptance  of 
this  Agreement  by  the  Commission,  the 
Commission  will  place  this  Settlement 
Agreement  and  Order  on  the  public 
record  and  pubfish  it  in  the  Federal 
Register  in  accordance  with  the 
procedures  in  16  CFR  1118.20(e)     - 
through  (h).  If  the  Commission  does  not 
receive  any  requests  not  to  accept  the 
Agreement  within  15  days  of  such 
publication,  the  Agreement  shaU  be 
deemed  finally  accepted  and  the  Final 
Order  shall  issue  on  the  16th  day. 

15.  Upon  final  acceptance  of  this 
Agreement,  the  Commission  shall  issue 
the  attached  Order. 

Dated:  August  15, 1994. 

For  Respondent  Gund. 
Bruce  Raiffe, 
President,  Gund,  Inc. 

Dated:  September  6, 1994. 

For  the  staff. 
Eric  L.  Stone, 
Trial  Attorney. 
David  Schmeltzer, 

Assistant  Executive  Director,  Office  of 
Compliance  and  Enforcement. 

Order 

/. 

Upon  consideration  of  the  Settlement 
Agreement  between  the  staff  and 
Respondent,  and  it  appearing  the  Settlement 
Agreement  is  in  the  public  interest,  it  is 

Ordered,  That  the  Settlement  Agreement 
be,  and  hereby  is.  accepted;  and  it  is 

Further  ordered,  that  Respondent  shall  pay 
to  the  U.S.  Treasury  a  civil  penalty  in  the 
amount  of  ONE  HUNDRED  AND  FIFTY 
THOUSAND  DOLLARS  ($150,000)  in  two 
installment  payments  of  seventy-five 
thousand  dollars  (S75.000.00)  each,  over  a  12 
month  period  after  service  of  this  fmal  Order 
upon  Respondent.  Respondent  shall  pay  the 
first  installment  within  20  days  of  service, 
and  the  second  installment  of  S75.000.00 
within  365  days  after  service  of  the  Final 
Ordeh  Upon  the  failure  of  Respondent  to 
make  a  payment,  or  upon  the  making  of  a  late 
payment,  the  entire  amount  of  the  civil 


penalty  shall  be  due  and  payable,  and 
interest  on  the  outstanding  balance  shall 
accrue  and  be  paid  at  the  federal  legal  rate 
of  interest  under  the  provisions  of  28  U.S.C. 
1961  (a)  and  (b). 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  14th  day  of  October, 
1994. 

By  Order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

IFR  Doc.  94-25966  Filed  10-19-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Annual  Meeting;  National  Board  for  the 
Promotion  of  Rifle  Practice 

agency:  U.S.  Army,  DOD. 
AcnoN:  Notice. 

In  compHance  with  Section  10(a)(2)  of 
the  Federal  Advisor  Advisory 
Committee  Act  (Pub.  L.  92-4653),  and 
AR  15-1,  Committee  Management, 
notice  is  hereby  given  for  the  aimual 
meeting  of  the  National  Board  for  the 
Promotion  of  Rifle  Practice  (NBPRP). 
DATE:  7  December  1994. 
TIME:  0939-1600. 
PLACE:  Embassy  Suite  Hotel,  1900 
Diagonal  Road,  Alexandria,  VA  22314. 

Agenda 

— Federal  Register  Notice  of  the 

Meeting. 
—Roll  Call. 

— Approval  of  previous  Board  minutes. 
— Report  on  the  1994  National  Matches. 
— Report  on  the  Budget  review/ 

presentation. 
— Old  Business. 
— New  Business. 

This  meeting  is  open  to  the  general 
public  but  space  is  limited.  Point  of 
Contact  is  Mr.  Dennis  Galod,  Office  of 
the  Director  of  Civilian  Marksmanship, 
Washington,  DC  20314-0100,  telephone: 
(202)  272-0810. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc  94-25985  Filed  10-19-94;  8:45  am) 
BILLINO  CODE  371  »4e-M 


Yakima  Training  Center  Cultural  and 
Natural  Resources  Committee; 
Technical  Committee 

AGENCY:  Headquarters.  I  Corps  and  Fort 

Lewis,  DOD. 

ACTION:  Notice  of  Committee  Meeting. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
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Federal  Register  / 


(Pub.  L.  92-463)  and  Army  Regulation 
15-1,  Conunittee  Management, 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  the  Committee:  Yakima  Training 
Center  Cultural  and  Natural  Resources 
Committee — Technical  Committee. 

Date  of  the  Meeting:  November  19, 1994. 

Place:  Yakima  Training  Center,  Building 
266.  Yakima,  Washington. 

Time:  1:00  p.m. 

Proposed  Agenda:  Cultural  and  Natural 
Resources  Management  Plan  Developmem. 
All  proceedings  are  open  to  the  public.  For 
further  information  contact  Stephen  Hart, 
Chief.  Civil  Law.  (206)  967-4540. 
Kenneth  L  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-25982  Filed  10-19-94;  8;45  am) 
BIUMQ  COM  3710-FK-M 


Corps  of  Engineers 

Intent  To  Prepare  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  a  Proposed 
PulHic  Water  Supply  Reservoir  on 
Hunting  Run  in  the  County  of 
Spotsylvania,  VA 

AGENCY:  U.S.  Anny  Corps  of  Engineers, 
DOD. 

ACTION:  Revised  notice  of  intent. 

SUMMARY:  An  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  will  be 
prepared  to  evaluate  project  alternatives 
and  the  public  interest  review  factors  for 
the  proposed  public  water  supply 
reservoir. 

ADDRESSES:  Corps  of  Engineers,  Norfolk 
District.  10789  Columbia  Drive, 
Fredericksburg,  Virginia  22408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hal  Wiggins,  (703)  898-3568. 
SUPPLEMENTARY  INFORMATION:* 

1.  Proposed  Action:  On  October  18. 
1991,  the  Norfolk  District  Corps  of 
Engineers  annoimced  its  intent  in  the 
Federal  Register  to  prepare  an 
Environmental  Impact  Statement  to 
evaluate  project  alternatives  and  the 
public  interest  review  factors  associated 
with  a  proposed  public  water  supply 
reservoir  on  the  Po  River.  This  proposed 
reservoir  would  involve  the  flooding  of 
200  acres  of  wetlands,  the  reduction  of 
instream  flows  to  15%  of  the  mean, 
annual  flow,  impacts  to  a  federally 
listed  endangered  species  (dwarf 
wedgemussel),  and  flooding  of  National 
Park  Service  property. 

After  extensive  interagency 
coordination  and  review,  the  County  of 
Spotsylvania  amended  its  plans  and 
now  proposes  to  construct  a  reservoir  in 
Hunting  Run.  The  project  would  also 


invo  ve  aj)imip-over  fix)m  Rapidan 
Rive^  during  high  flows  in  the  river  and 
an  intake  structure  in  the  Rappahannock 
River  approximately  0.25  mile 
dow  istream  of  the  confluence  with  the 
Rap}  ahannock  River  and  Motts  Run. 
The  ntake  structure  would  withdraw 
water  from  the  Rappahannock  River  that 
has  been  released  from  the  proposed 
Huniing  Run  Reservoir  upstream.  The 
proposed  Hunting  Run  Reservoir  would 
impact  10.8  acres  of  vegetted  palustrine 
wetlAnds,  10.3  acres  of  primarily 
unvsetated  shallow  riverine  habitat,- 
1.1  ape  of  deepwater  habitat,  and  397.8 
acres  of  predominately  forested  upland. 
The  proposed  reservoir  and  river 
with  irawals  will  provide  approximately 
8.0  n  liUion  gallons  per  day  of  water  for 
mun  cipal  water  supply  to  meet  the 
County's  demand  throughout  the  2040 
planning  period. 

2.  Vltematives.  Alternatives  which 
vfill  >e  investigated  include,  but  are  not 
limit  jd  to,  the  Po  River  Reservoir  and 
the  e  tpansion  of  the  existing  Motts  Run 
Resei  voir.  Both  of  these  alternatives  are 
addr  sssed  in  the  County's 

envii  onmental  impact  report. 

3.  kroping  Process.  A  preapplication 
scop  ng  meeting  was  held  with  State 
and  i  ederal  agencies  in  September  1988 
and  :  srmal  agency  scoping  conmients 
were  requested  in  October  1988. 

Addi  ;ional  scoping  meetings  were  held 
with  State  and  Federal  agencies  in  June 
and  J  jly  1991,  April  1992,  and  May 
1994  Substantive  issues  identified  at 
these  meetings  included  impacts  to 
weth  nds  and  the  reduction  of  instream 
flow  end  its  impact  on  water  quality, 
fisheries,  and  recreation.  Based  on  these 
meet  ngs.  the  County  was  encouraged  to 
pursi  e  the  Himting  Run  Reservoir  in 
lieu  <  f  the  Po  River  Reservoir.  The 
Cour  ty  subsequently  concurred  and  an 
inten  gency  effort  was  initiated  to 
deter  nine  the  minimum  instream  flows 
needi  sd  to  maintain  water  quality, 
fishe  ies.and  recreation  for  the  Po. 
Rapf  iharmock,  and  Rapidan  Rivers. 

4.  'ublic  Scoping  Meeting:  While  the 
Corp  of  Engineers  has  not  held  a  public 
scop  ng  meeting,  the  pubUc  has  had 
sevei  il  opportunities  to  provide 

comr  lents.  Specifically,  the  County  has 
held  lumerous  public  meetings  and  the 
Corpi  pubhshed  a  Notice  of  Intent  in 
the  F  ^eral  Register  and  associated 
publi :  notice  and  has  participated  in 
num<  rous  interest  group  meetings.  At 
this  t  me,  the  Corps  does  not  intend  to 
sche<  ule  a  public  scoping  meeting. 

5.  Knvironmental  Document 

Avai  ibility:  On  August  12. 1994,  the 
Coun  :y  of  Spotsylvania  submitted  an 
appli  :ation  for  a  Department  of  the 
Arm)  permit  for  a  public  water  reservoir 
on  Hi  inting  Run  and  associated  water 


intake  structures  on  the  Rappahannock 
and  Rapidan  Rivers.  Along  vnth  the 
application,  the  County  submitted  an 
environmental  impact  report.  On 
August  23, 1994,  the  Corps  issued  a 
public  notice  on  the  project  with  a  thirty 
day  comment  period.  These  documents 
can  be  obtained  from  Mr.  Wiggins  by 
calling  or  writing  him  at  the  telephone 
number  and  address  listed  above. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc  94-25983  Filed  10-19-94:  8:45  am] 
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Partners  in  Charge  Conference 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  and  AR 15-1, 
Committee  Management,  this  notice  sets 
for  the  schedule  and  proposed  agenda  of 
the  forthcoming  conference  sponsored 
by  the  Chief  of  Engineers.  The  meeting 
is  open  to  the  public. 

DATE:  1-2  November  1994. 

TIME:  1  November— 8:00  a.m.-16:00 
p.m.;  1  November — 8:15  a.m.-12:00 
(noon). 

LOCATION:  Airport  Marriott  Hotel, 
Orlando,  Florida  32822. 

AGENDA: 

1  November  1994 

0800 — Registration  and  Administrative 

Introduction. 
0830— LTG  WilUams,  Chief  of 

Engineers.  "Partners  in  Change". 
0945— Dr.  Zirschky,  Acting  Assistant 

Secretary  of  the  Army  (Civil  Works), 

"Future  Customer  Service" 
1015— MG  Genega,  Director  of  Civil 

Works.  "Civil  Works  Partners/ 

Customers  Initiatives." 
1045— Presentations  by  Corps  of 

Engineers  Partners. 
1300— Initial  Partners  Survey  Results. 
1400 — ^Topical  Roundtables. 

2  November  1994 

0815— Roundtable. 

1100— Reactions  and  Closing  Remarks. 

FOR  FURTHER  INFORMATION:  Jill  M.  Davis. 

Director,  Engineer  Strategic  Studies 

Center.  7701  Telegraph  Road. 

Alexandria,  Virginia  22315;  telephone 

(703) 355-2373. 

Kenneth  L.  Denton, 

ArmyJFederal  Register  Liaison  Officer. 

IFR  Doc.  94-26042  Filed  10-19-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Eaergy  Regulatory 
Commission 

[Project  No.  1975-008  Idaho] 

Idaho  PoMMr  Co.;  AvaHabllity  a« 
Environmental  Assessment 

October  14, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  486, 
52  FR  47897),  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
a  non-capacity  related  amendment  of 
license  for  the  Bliss  Hydroelectric 
Project,  No.  1975-008.  The  Bliss 
Hydroelectric  Project  is  located  on  the 
Snake  River  in  Gooding  County,  Idaho. 
The  ^plication  is  for  the  construction 
of  a  gravel  access  road  on  the  north 
abutment  of  Bliss  Dam.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  apphcation.  The  EA 
finds  that  approving  the  apphcation 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  enviroimient. 

Copies  of  the  EA  are  available  for 
review  in  the  Pxdibc  Reference  Branch. 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426. 
Lois  O.  CaafaeU, 
Secretary. 

IFR  Doc.  94-25948  Filed  10-19-94;  8:45  am| 
BILUNQ  CODE  STIT-OI-M 


[Project  Nos.  2433-004, 2357-003, 2394- 
006,  and  253»-O09] 

Wisconsin  PutiUc  Service  Corp., 
Wisconsin  Electric  Power  Co.,  and 
Niagara  of  Wisconsin  Paper  Corp; 
Intent  To  Prepare  an  Environmental 
Assessment  and  Conduct  Public 
Scoping  Meetings 

October  14, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FQ^)  has  received 
applications  for  license  of  the  existing 
Grand  Rapids  Project  No.  2433,  the 
existing  White  Rapids  Project  No.  2357. 
and  the  existing  Chalk  Hill  Project  No. 
2394.  These  projects  are  located  on  the 
Meoonainee  River  in  Menominee 
Coonty,  Michigan,  and  Marinette 
County,  WisooQstn.  The  FERC  has  also 
received  an  apphcation  for  license  for 
the  existing  Little  Quiimesec  Falls 
Project  No.  2536.  This  project  is  located 
on  the  Menominee  River  in  Marinette 
County.  Wisconsin,  and  Dickisstm 
County,  Mic^ipn. 


The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  projects  in  accordance 
with  the  National  Environmental  PoUcy 
Act. 

The  stalTs  EA  will  objectively 
consider  both  site  specific  and 
cumulative  environmental  impacts  of 
the  projects  and  reasonable  alternatives, 
and  will  include  economic,  financial 
and  engineering  analyses. 

A  draft  EA  vdll  be  issued  and 
circulated  for  review  by  all  of  the 
interested  parties.  All  comments  filed 
on  the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EA.  The 
stafi^s  conclusions  and 
recommendations  will  then  be 
presented  for  the  consideration  of  the 
Commission  in  reaching  its  final 
Ucensing  decision. 

Scoping  Meetings 

The  FERC  will  conduct  two  public 
scoping  meetings.  An  evening  scoping 
meeting  is  primarily  for  public  input 
while  the  morning  meeting  will  focus 
on  resoince  agency  concerns.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  and 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA.  Staff  will  visit  the 
project  sites  on  November  7  and  8. 1994, 
and  will  meet  November  7,  at  8:30  a.m. 
(CST)  at  the  Grand  Rapids  Project. 

Both  scoping  meetings  wrill  be  held  at 
the  Best  Western  Riverfront  Inn, 
Peshtigo  and  Green  Rooms.  1821 
Riverside  Avenue,  Marinette. 
Wisconsin,  on  Wednesday,  November  9. 
1994.  The  afternoon  meeting  vdll  be 
held  from  1:00  p.m.  to  4:00  p.m.,  and 
the  evening  meeting  will  be  conducted 
from  7:00  p.m.  to  10:00  p.m. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  meetings  and  assist  the  staff  in 
identifying  the  scope  of  the  EA. 

To  help  focus  discussions  at  the 
meetings,  a  scoping  document  outlining 
subject  areas  to  be  addressed  in  the  EA 
will  be  mailed  to  agencies  and 
interested  individuals  on  the  FERC 
mailing  list.  Copies  of  the  scoping 
docxmient  will  also  be  available  at  the 
scoping  meetings. 

Objectives 

At  the  scoping  meetings  the  staff  will: 

(1)  Identify  reasonable  alternatives 
that  should  be  evaluated  in  the  EA; 

(2)  Identify  significant  environmental 
issues  related  to  the  proposed  project; 

(3)  Determine  the  depth  of  analysis  for 
issues  to  be  addressed  in  the  EA; 

(4)  Identify  resource  issues  that  are 
not  important  and  do  not  require 
detailing  analysis; 


(5)  Solicit  ham  the  meeting 
participants  all  available  information, 
especially  quantified  data,  on  the 
resources  at  issue;  and 

(6)  Encourage  statements  from  experts 
and  the  puhUc  on  issues  that  should  be 
analyzed  in  the  EA,  including  points  of 
view  in  opposition  to,  or  in  support  of, 
the  staffs  preliminary  views. 

Procedures 

The  meetings  will  be  recorded  by  a 
court  reporter  and  all  statements  (oral 
and  written)  thereby  become  a  part  of 
the  formal  record  of  the  Commission 
proceedings  for  the  above  listed 
projects.  Indixiduals  presenting 
statements  at  the  meetings  will  be  asked 
to  clearly  identify'  th^nselves  for  the 
record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Participants  wishing  to  make  oral 
comments  at  the  pubUc  meeting  are 
asked  to  keep  them  to  five  minutes  to 
allow  everj  one  the  opportunity  to 
speak. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  pubUc  record  at  the 
meeting.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energ>'  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  D.C.  20426,  until 
December  9, 1994. 

All  written  correspondence  should 
clearly  show  either  of  the  folkming 
captions  on  the  first  page:  Grand  Rapids 
Project  No.  2433.  White  Rapids  Project 
No.  2357.  Chalk  Hill  Project  No.  2394. 
or  Little  Qiunnesec  Falls  Project  No. 
2536. 

Interveners — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
seu'e  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list. 

Further,  if  a  party  or  mterceder  filffs 
comments  or  docimients  with  the 
Coomiission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency 
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If  you'have  any  questions  please 
contact  Thomas  Camp  at  (202)  219- 
i.a32. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-25954  Filed  10-19-94;  8:45  ami 
BILUNQ  COOE  tTIT-OI-M 


[Docket  No.  RP94-384-001] 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

October  14, 1994. 

Take  notice  that  on  October  7, 1994. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Substitute  Fifth  Revised  Sheet  No.  9 
Substitute  Fifth  Revised  Sheet  No.  13 
Substitute  Fifth  Revised  Sheet  No.  16 
Substitute  Fifth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
Ordering  Paragraph  (B)  of  the 
Commission's  "Order  Accepting  and 
Suspending  Tariff  Sheets,  Subject  to 
Refund  and  Conditions,  and 
Consolidating  Proceeding."  Such  order 
required  ANR  to  file  revised  tariff  sheets 
reflecting  costs  associated  with  the 
actual  rates  paid  to  Dakota  under  the 
interim  mechanism  of  the  settlement 
pending  before  the  Commission  at 
Docket  No.  RP94-347. 

ANR  states  that  all  of  its  Volume  No. 
1  customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Commission,  825  N.  Capitol  Street.  N.E. 
Washington,  D.C.  20426  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  October  21, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this 
application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-25953  Filed  10-19-94;  8:45  am) 
BiUMQ  COOE  srir-ot-M 
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[Dfl  cket  No.  RP95-«-000] 

Ca  lyon  Creek  Compression  Co.; 

Pr(  posed  Changes  in  FERC  Gas  Tariff 

Uct3berl4. 1994. 

'  ake  notice  that  on  October  11, 1994, 
Canyon  Creek  Compression  Company 
(Caiyon)  tendered  for  filing  to  be  a  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Vo  ume  No.  1,  First  Revised  Sheet  No. 
121  with  a  proposed  effective  date  of 
No"emberl5, 1994. 

C  anyon  states  that  the  purpose  of  the 
fili]  ig  is  to  modify  the  first-of-the-month 
dea  dline  of  its  Tariff  to  permit ' 
noi  linations  up  until  10:00  a.m.  on  the 
last  business  day  preceding  the  first  day 
of  t  le  month. 

C  anyon  requested  whatever  waivers 
ma; '  be  necessary  to  permit  the  tariff 
she  ;t  to  become  effective  November  15, 
19?  4. 

C  anyon  states  that  a  copy  of  this  filing 
was  mailed  to  Canyon's  jurisdictional 
trai  sportation  customers  and  interested 
stal  3  regulatory  agencies. 

A  ny  person  desiring  to  be  heard  or  to 
pro  est  said  filing  should  file  a  motion 
to  i  itervene  or  a  protest  with  the 
Fee  eral  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Wa  hington,  DC  20426,  in  accordance 
wit  I  §§  385.214  and  385.211  of  the 
Cot  imission's  Rules  and  Regulations. 
All  $uch  protests  should  be  filed  on  or 
before  October  21, 1994.  Protests  will  be 
considered  by  the  Commission  in 
det(  rmining  the  appropriate  action  to  be 
tak«  n.  but  will  not  serve  to  make 
prot  estants  parties  to  the  proceeding. 
An]  person  wishing  to  become  a  party 
mui  t  file  a  motion  to  intervene.  Copies' 
oft  lis  filing  are  on  file  with  the 
Con  [mission  and  are  available  for  public 
insj  ection  in  the  Public  Reference 
Roo  m. 

Lois  D.  Cashell, 
Seci  Hary. 

[FR  )oc.  94-25956  Filed  10-19-94;  8:45  am] 
MLU  IG  CODE  CTir-OI-M 


[Do<  Icet  Na  TIM95-1-4-001] 

Gra  lite  State  Gas  Transmission,  Inc.; 
Chs  nge  in  Annual  Charge  Adjustment 

Octc  ler  14, 1994. 

T  ke  notice  that  on  October  7, 1994, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  itB  FERC  Gas  Tariff,  Third  Revised 
Volime  No.  1,  the  substitute  revised 
taril  [  sheets  listed  below,  containing 
chai  iges  in  rates  for  effectiveness  on 
Oct(  iber  1. 1994: 

Subs  titute  First  Revised  Second  Revised 
Sltaet  No.  21 


Substitute  First  Revised  Third  Revised  Sheet 

No.  22 
Substitute  First  Revised  Second  Revised 

Sheet  No.  23 

On  September  7, 1994,  Granite  State 
filed  revised  tariff  sheets  to  state  the 
authorized  Aimual  Charge  Adjustment 
(ACA)  for  fiscal  1995  in  its 
transportation  rates  effective  October  1, 
1994.  Granite  State  further  states  that 
the  tariff  sheets  filed  on  September  7th 
contained  incorrect  Base  Tariff  Rates 
which  are  still  under  suspension  in 
Docket  No.  RP94-229-000.  According  to 
Granite  State,  the  instant  filing  replaces 
the  tariff  sheets  filed  on  September  7th, 
stating  the  correct  Base  Tariff  Rates  that 
are  effective  October  1, 1994. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  mailed  to  its 
customers  and  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procediue  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  October  21.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determination  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  fiUng  are 
on  file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-25957  Filed  10-19-94;  8:45  ami 
BILUNO  COOE  6717-01-M 


[Docket  No.  ER94-1 525-000] 

Massachusetts  Electric  Co.;  Notice  of 
Filing 

October  14, 1994. 

Take  notice  that  on  September  16, 
1994,  Massachusetts  Electric  Company 
tendered  for  filing  an  amendment  to  its 
August  2, 1994,  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu-e  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  25, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-25949  Filed  10-19-94;  8:45  am] 

BILUNO  COOE  «717-01-M 


[Docket  No.  GT95-1 -000] 

Mississippi  River  Transmission  Corp.; 
Fiowthrough  of  Refunds  Received 

October  14, 1994. 

Take  notice  that  on  October  7, 1994. 
Mississippi  River  Transmission 
Corporation  (MRT)  submitted 
worksheets  reflecting  the  fiowthrough  of 
take-or-pay  refunds  received  by  MRT 
from  Koch  Gateway  Pipeline  Company 
(KGPC)  in  accordance  with  the  KGPC/ 
MRT  settlement  in  Docket  Nos.  RP85- 
209,  et  al. 

MRT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  allocation  of 
KGPC's  take-or-pay  refund  amounts  in 
Docket  Nos.  RP85-209-000.  et  al. 
among  MRT's  former  Rate  Schedule 
CD-I  and  SGS-1  customers.  MRT  states 
that  subject  to  receipt  of  Commission 
approval,  it  proposes  to  refund  by  check 
each  customers  respective  portion  of  the 
refunds,  including  interest  through 
November  7, 1994. 

MRT  states  that  a  copy  of  this  filing 
is  being  made  to  each  of  MRT's  former 
jurisdictional  sales  customers  and  the 
state  commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene"  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N  JL,  Washington. 
DC  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  21, 1994. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-25951  Filed  10-19-94;  8:45  am] 
BILLMG  COOE  «n7-ei-M 


[Docket  Na  RP95-7-OO09 

Missiselppi  River  Trartsmisston  Corp.; 
Notice  of  Proposed  Changes  in  FEfIC 
Gas  Tariff 

October  14, 1994. 

Take  notice  that  on  October  7, 1994. 
Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
as  part  of  it*  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1 ,  the  tariff  sheets 
listed  on  Appendix  A,  with  a  proposed 
effective  date  of  November  1, 1994. 

MRT  states  that  the  purpose  of  the 
revised  tariff  sheets  is  to  correct 
typographical  errors,  to  eliminate 
ambiguities,  and  to  effect  minor 
modifications  to  the  tariff  sheets 
approved  in  1993  in  connection  with 
MRT's  Order  No.  636  restructuring. 
MRT  states  that  the  proposed  tariff 
revisions  have  no  impact  on  MRT's  rates 
or  revenues. 

MRT  states  that  copies  of  its  tariff 
filing  were  mailed  to  MRT's  customers 
and  interested  state  commissions. 

Any  person  desiring  tal)e  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Rules  of 
Practice  and  Procediu«.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  21,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  p>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary". 

Appendix  A 

Third  Revised  Volume  No.  1 

Proposed  Eff"<:tive  Date  of  November  1, 1994 

First  Revised  Sheet  No.  21 
First  Re\-ised  Sheet  No.  26 
First  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  33 
First  Revised  Sheet  No.  44 
First  Revised  Sheet  No.  65 
First  Revised  Sheet  No.  66 
First  Revised  Sheet  No.  73 
First  Revised  Sheet  No.  93 
First  Revised  Sheet  No.  94 
First  Revised  Sheet  No.  95 
First  Revised  Sheet  No.  100 
First  Re\-ised  Sheet  No.  101 
First  Revised  Sheet  No.  103 
First  Revised  Sheet  No.  104 
First  Revised  Sheet  No.  109 
First  Revised  Sheet  No.  125 


First  Revised  Sheet  No.  127 
First  Revised  Sheet  No.  137 
First  Revised  Sheet  No.  138 
Second  Revised  Sheet  No.  146 
Second  Revised  Sheet  No.  147 
First  Revised  Sheet  No.  148 
First  Revised  Sheet  No.  149 
First  Revised  Sheet  No.  150 
First  Revised  Sheet  No.  151 
Original  Sheet  No.  152 
First  Revised  Sheet  No.  183 
First  Revised  Sheet  No.  184 
First  Revised  Sheet  No.  185 
First  Revised  Sheet  No.  186 
First  Revised  Sheet  No.  21S 
First  Revised  Sheet  No.  221 
Original  Sheet  No.  222 
First  Re\ised  Sheet  No.  224 
First  Revised  Sheet  No.  250 
First  Revised  Sheet  No.  251 
First  Revised  Sheet  No.  267 
First  Revised  Sheet  No.  268 
First  Revised  Sheet  No.  293 
First  Revised  Sheet  No.  311 
First  Revised  Sheet  No.  323 
First  Revised  Sheet  No.  329 

[FR  Doc.  94-25955  Filed  10-19-94:  8  45  am] 

BILUN«  CODE  «71741-M 


[Docket  No.  MT95-1-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Tariff  Filing 

October  14, 1994. 

Take  notice  that  on  October  11. 1994. 
Williston  Basin  Interstate  PipeUne 
Company  (WiUiston  Basin),  tendered  for 
filing  a  revised  staff  sheet  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff. 

Williston  Basin  states  that  the  rensed 
tariff  sheet  reflects  the  addition  of 
certain  information  in  the  area  of 
possible  shared  persoimel  and  has  no 
rate  impact. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  moUon 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory-  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  21, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sen'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-25952  Filed  10-19-94;  6:45  ami 
BILUtlG  CODE  6717-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Fonwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 
License  Number:  1968 
Name:  Atrahersa/Intertransit,  Inc. 
Address:  1900  N.  Loop  West,  Ste.450, 

Houston,  Tx  77018 
Date  Revoked:  September  4, 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

License  Number:  1261 
Name:  J.M.  Fietri  &  Asso.,  hic. 
Address:  P.O.  Box  2928,  San  Juan,  PR 

00903 
Date  Revoked:  September  23, 1994 
Reason:  Failed  to  maintain  a  vaUd 

surety  bond. 
License  Number:  3358 
Name:  Peter  Youngsuk  Kim 
Address:  711  West  "B"  Street, 

Wilmington,  CA  90744 
Date  Revoked:  September  27, 1994 
Reason:  Surrendered  license 

voluntarily. 

Bryant  L  VanBrakle, 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

(FR  Doc.  94-25989  Filed  10-19-94;  8:45  am] 

BILLING  COOE  tTSO-OI-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 
G  &  G  International.  Inc. 

18424  Security  Road 

Houston,  TX  77032 

Officers: 

Gary  Giddens,  President 

Kurt  Grabenstein,  Vice  President 
G  &  G  International,  Inc. 

22.157  68th  Ave.  South 

Kent,  WA  98032 

Officers: 


Glendy  Chiu,  President 

Shu-Chin  Wang,  Vice  President 
Ti  ans-Global  Expeditors  Forwarding, 
Inc. 

5426  Ella  Lee  Lane.  #2 

Houston,  TX  77057 

Officers: 

Brian  Marr,  President 

anice  Quiroz,  Vice  President 

losemary  Marr,  Secretary 
C(  mputer  Logistics  Services 

51746  Enterprise  Drive 

Jvonia,  MI  48150 

Dfficers: 

lichard  Hanschu,  President 
K  ihore  Kapadia 

J3  Fairview  Avenue 

ersey  City,  NJ  07304 

>ole  Proprietor 
Lc  gistics  Services  Incorporated 

1612  NW  84th  Ave. 

vliami,  FL  33126 

Officers: 

idwardo  Santistevan,  President 

\rthur  Elinson,  Vice  President 

Jrendan  O'Grady,  Treasurer 
Pr  )freight  Brokers,  Inc. 

177-14  149th  Road 

amaica,  NY  11434 

Dfficers: 

tilonika  Munro,  President 

Vlastair  Blair  Munro,  Secretary. 

toted:  October  17, 1994. 

ly  the  Federal  Maritime  Commission. 
)«  eph  C.  Polking, 
Se  retary. 

IFl   Doc.  94-25990  Filed  10-19-94;  8:45  am) 
BIL  JNG  COOE  673IM)1-M 


FE  }ERAL  RESERVE  SYSTEM 

Clmton  Bancorp,  Inc.,  et  aL; 
Fobnations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

'  'he  companies  listed  in  this  notice 
ha  ^e  applied  for  the  Board's  approval 
un  ier  section  3  of  the  Bank  Holding 
Co  npany  Act  (12  U.S.C.  1842)  and  § 
22  .14  of  the  Board's  Reguktion  Y  (12 
CF  ?  225.14)  to  become  a  bank  holding 
coi  fipany  or  to  acquire  a  bank  or  bank 
ho  ding  company  The  factors  that  are 
coi  isidered  in  acting  on  the  applications 
an  set  forth  in  section  3(c)  of  the  Act 
(i:  U.S.C.  1842(c)). 

iach  application  is  available  for 
im  nediate  inspection  at  the  Federal 
Re  erve  Bank  indicated.  Once  the 
ap  tlication  has  been  accepted  for 
pr<  cessing,  it  will  also  be  available  for 
ins  }ection  at  the  offices  of  the  Board  of 
Go  'emors.  Interested  persons  may 
ex  iress  their  views  in  writing  to  the 
Re  erve  Bank  or  to  the  offices  of  the 
Bo  ird  of  Governors.  Any  comment  on 


an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  14, 1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Clinton  Bancorp,  Inc.,  Clinton, 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Clinton  Bank, 
Clinton,  Kentucky. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Flower  Mound,  L.C.,  Flower 
Mound,  Texas;  to  become  a  bank 
holding  company  by  acquiring  1  percent 
of  the  voting  shares  of  Security  Bank, 
Flower  Mound.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  14, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-25992  Filed  10-19-94;  8:45  am] 
BILLMG  COOE  621»«1.f 

Emily  Vernon,  et  al.;  Change  In  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  9, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Emily  Vernon,  Defray  Beach, 
Florida;  to  acquire  an  addition  15.46 
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percent,  for  a  total  of  24.99  percent,  of 
the  voting  shares  of  Jefferson  Bancorp. 
Inc..  Miami  Beach.  Florida,  and  thereby 
indirectly  acquire  Jefferson  Bank  of 
Florida.  Miami  Beach,  Florida. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  MarySatter,  Dwight.  Illinois;  to 
acquire  an  additional  44  percent  for  a 
proforma  total  of  46  percent,  of  the 
voting  shares  of  Citizens  Central 
Bancorp,  Inc.,  Macomb,  Illinois,  and 
thereby  indirectly  acquire  Citizens 
National  Bank  of  Macomb.  Macomb. 
Illinois. 

Board  of  Governors  of  the  Federal  Reser\e 
System.  October  14. 1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-25993  Filed  10-19-94;  8:45  am] 
BILUNO  COOE  e21»«1.F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Assistant  Secretary  for  Personnel 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Notice  is  hereby  given  that  under  the 
authority  vested  in  me  by  section  6  of 
Reorganization  Plan  No.  1  of  1953  and 
5  U.S.C.  301. 1  have  delegated  to  the 
Administrative  Law  Judges  (ALJs)  in. 
assigned  to,  or  detailed  to,  the 
Departmental  Appeals  Board  the 
authority  to  conduct  hearings  and  to 
render  decisions  with  respect  to  the 
imposition  of  civil  remedies,  including 
civil  monetary  penalties,  assessments, 
and  exclusions  from  program 
participation.  This  delegation  includes, 
but  is  not  limited  to,  the  authority  to 
administer  oaths  and  affirmations,  to 
subpoena  witnesses  and  documents,  to 
examine  witnesses,  to  exclude  or 
receive  and  give  appropriate  weight  to 
materials  and  testimony  offered  as 
evidence,  to  make  findings  of  fact  and 
conclusions  of  law.  and  to  determine 
the  civil  remedies  to  be  imposed,  which 
determinations  will  be  final  unless 
reviewed  by  a  member  or  members  of 
the  Departmental  Appeals  Board.  This 
delegation  covers  all  civil  monetary 
penalties,  assessments,  and  exclusions 
from  program  participation  delegated  to 
the  Inspector  General  or  the 
Administrator,  Health  Care  Financing 
Administration. 

Further,  I  have  delegated  to  the  Chair 
and  Members  of  the  Departmental 
Appeals  Board  the  authority  to  make 


final  determinations  with  respect  to  the 
imposition  of  civil  remedies,  including 
civil  monetary  penalties,  assessments, 
and  exclusions  from  program 
participation,  on  review  of,  or  by 
declining  to  review,  decisions  of  the 
Administrative  Law  Judges  relating  to 
these  sections.  This  delegation  covers 
all  civil  monetary  penalties, 
assessments,  and  exclusions  from 
program  participation  delegated  to  the 
Inspector  General  or  the  Administrator. 
Health  Care  Financing  Administration. 

This  delegation  supersedes  the 
previous  delegations  of  June  16. 1988. 
September  30, 1988,  July  26. 1990,  and 
July  24. 1992.  and  with  respect  to  civil 
monetary  penalties  under  sections 
1819(h).  1846. 1891  (e)  and  (0.  and 
1919(h)  of  the  Social  Security  Act.  and 
353(h)  of  the  Public  Health  Service  Act. 
the  delegation  of  October  13. 1993. 

This  delegation  is  effective 
immediately. 

Dated:  October  13. 1994. 
Donna  E.  Shalala. 

Secrctar}'. 

IFR  Doc.  94-25943  Filed  10-19-94:  8:45  am] 

BILLING  COOE  41S0-0«-M 


Office  of  Inspector  General;  Health 
Care  Financing  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Notice  is  hereby  given  that  under  the 
authority  vested  in  me  by  section  6  of 
Reorganization  Plan  No.  1  of  1953  and 
5  U.S.C.  301, 1  have  delegated  to  the 
Inspector  General,  with  the  authority  to 
redelegate  and  to  authorize  further 
redelegation,  my  authority  under 
sections  1862(b)(3)(C)  (financial 
incentives  not  to  enroll  in  a  group 
health  plan).  1877(g)(3)  (ownership 
restrictions  for  billing  clinical  lab 
services).  1877(g)(4)  (circumventing 
ownership  restriction  governing  clinical 
labs  and  referring  physicians). 
1882(d)(3)(B)  (selling  or  issuing 
Medicare  supplemental  policy  to 
beneficiary  without  obtaining  a  written 
statement  from  beneficiary  with  regard 
to  Medicaid  status).  1927(b)(3)(B)  (false 
information  on  drug  manufacturer 
survey  from  manufacturer/wholesaler/ 
seller).  1927(b)(3)(C)  (provision  of 
untimely  or  false  information  by  drug 
manufacturer  with  rebate  agreement). 
1929(i)(3)  (notifying  home  and 
community-based  care  provider/settings 
of  suney).  and  1867(d)(1)  (dumping by 
hospital/responsible  physician  of 
patients  needing  emergency  medical 
care)  of  the  Social  Security  Act.  as 
amended  (42  U.S.C.  1395y(b)(3)(C). 
1395nn(g)(3).  1395nn(g)(4). 
1395ss(d)(3)(B),  1396r-7(b)(3)(B). 


1396r-7(b)(3)(C)).  1396t(i)(3).  and 
1395dd(d)(l)).  relating  to  the  imposition 
of  administrative  sanctions,  including 
civil  monetary  penalties,  assessments. 
and  exclusions  from  program 
participation. 

Furtner.  under  the  authority  vested  in 
me  by  section  6  of  Reorganization  Plan 
No.  1  of  1953  and  5  U.S.C.  301. 1  have 
delegated  to  the  Administrator.  Health 
Care  Financing  Administration  with  the 
authority  to  redelegate  and  to  authorize 
further  redelegation,  my  authority  under 
sections  1833(h)(5)(D)  (diagnostic 
clinical  lab  test  assignment  violations). 
1833(i)(6)  (charge  limit  bills  for 
intraocular  lenses  with  cataract  surger>). 
1833(l)(5)(B)(ii)  (nurse  anesthetist 
assignment  violations),  1833(p)  (nurse- 
midwife  ser\'ices  assignment  violations). 
1834(a)(ll)(A)  (failure  to  supply  rented 
DME  without  charge  after  pa>-ment 
limit).  1834(b)(5)(C)  (nonparticipating 
physician  radiologv  ser\'ices  limits). 
1842(b)(12)(C)  (physician  assistant 
assignment  violations).  1842(j)(l)(B) 
(nonparticipating  physician  charge  "mit 
violations— MAAC).1842(j)(l)(D)(iv) 
(nonparticipating  physician  charge  limit 
violations — overpriced  procedures). 
1842(k)  (billing  for  assistants  at  cataract 
surgerj).  1842(1)(3)  (nonparticipating 
physician  refund  requirement  for 
medically  unnecessary  ser\ices). 
1842(m)(3)  (nonparticipating  physician 
violation  of  refund  provision  for  elective 
surgery  and  non-disclosure  of  estimated 
charges).  1842(n)(3)  (physician  charge 
limit  mark-up  violation  for  certain 
purchased  diagnostic  procedures), 
1842(p)(3)(A)  (failing  to  provide 
diagnostic  codes  where  billing  on  non- 
assigned  basis),  and  1842(p)(3)(B) 
(failing  to  provide  diagnostic  codes  after 
notice  by  Secretary  of  obligations)  of  the 
Social  Securitv  Act,  as  amended.  (42 
U.S.C.  13951(h)(5)(D).  1395l(i)(6). 
1395l(l)(5)(B)(ii).  1395l(p). 
1395m(a)(ll)(A).  1395m(b)(5)(C). 
1395u(b)(12)(C).  1395u(j)(l)(B). 
1395u(j)(l)(D)(iv),  1395u(k).  1395u(l)(3). 
1395u(m)(3).  1395u(n)(3). 
1395u(p)(3)(A),  and  1395u(p)(3)(B)). 
relating  to  the  imposition  of  civil 
monetary  penalties,  assessments,  and 
exclusions  from  program  participation. 

In  addition,  the  Administrator  of  tho 
Health  Care  Financing  Administration 
and  the  Inspector  General  (or  their 
delegatees)  may  determine  that  it  would 
be  in  the  interest  of  economy,  efficienc)', 
or  effective  coordination  of  activities  to 
have  the  prosecutorial  function  for  any 
civil  monetarj'  penalty,  assessment,  or 
exclusion  authority  delegated  to  the 
Administrator  e,xerdsed  by  thg 
Inspector  General.  In  such  case,  the 
Inspector  General  and  not  the 
Administrator,  shall  have  the  delegated 
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authority  to  exercise  the  prosecutional 
function  with  respect  to  (hose  dvil 
monetary  penalty  authorities.  Such 
determination  may  be  made  on  a  case  by 
case  basis  or  with  respect  to  all  cases 
brought  under  a  particular  listed 
authority. 

Excluded  from  this  delegation  is  the 
authority  to  conduct  hearings,  to  review 
initial  hearing  decisions,  and  to  issue 
regulations. 

The  prior  delegation  of  sections 
1862(b)(3)(C).  1877(g)(3).  1877(g)(4). 
1882(d)(3)(B),  1927(b)(3)(B). 
1927(l^(3)(C).  1929(i)(3)  to  the  ^ 
Administrator,  Health  Care  Financing 
Administration  (See  Federal  Register 
Notice  of  Secretary's  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority,  49  FR  35247. 
September  6, 1984)  is  revoked. 

The  previous  delegation  to  the 
Inspector  General  of  October  16. 1987. 
covering  sections  1842(k)  and  1867  is 
revoked.  With  respect  to  sections 
1833(l)(5)(B)(ii),  1842(b)(12)(C). 
1842(j)(l}(B).  1842(1)(3).  and  1842(m)(3). 
the  previous  delegation  to  the  Inspector 
General  of  November  5. 1987,  is 
revoked.  With  respect  to  sections 
1833(h)(5)(D),  1833(i)(6),  1833(p). 
1834(a)(ll)(A),  1834(b)(5)(C), 
1842(j)(l)(D)(iv),  1842(n)(3). 
1842(p)(3)(A).  and  1842(p)(3)(B),  the 
previous  delegation  to  the  Inspector 
General  of  September  14. 1988,  is  ' 
revoked. 

This  delegation  is  effective 
immediately. 

Dated:  October  13. 1994. 
Donna  E.  Shalala, 
Secretary. 

(FR  Doc.  94-25942  Filed  10-19-94;  8:45  am) 
BHUNC  COOe  41SO-04-M 


Health  Care  Financing  Adntinistration 

[HSO-220-N1 

CLIA  Program;  Approval  of  the 
American  Society  for 
Histocompatibility  and 
Immunogenetics  for  the  Specialty  of 
Histocompatibility 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
approval  of  the  American  Society  for 
Histocompatibility  and  Immunogenetics 
(ASHI)  as  an  accrediting  organization 
for  clinical  laboratories  under  the  CLIA 
program.  We  have  foimd  that  the 
accreditdtion  process  of  this 
organization  provides  reasonable 
assurance  that  the  laboratories 


ac  Tedited  by  it  meet  the  conditions 
re<  uired  by  Federal  law  and  regulations 
foi  the  specialty  of  histocompatibiUty. 
Co  isequently.  laboratories  that 
vo  untarily  become  accredited  by  ASHI 
in  ieu  of  receiving  direct  Federal 
ov  irsight  and  continue  to  meet  ASHI 
re*  uirements  would  meet  the  CLIA 
CO  idition  level  requirements  for  the 
sp  icialty  of  histocompatibility  and 
th(  irefore  are  not  subject  to  routine 
ini  pection  by  State  siu^ey  agencies  to 
de  ermine  their  compliance  with 
Fe  ieral  requirements  for  the  specialty  of 
hii  tocompatibility.  They  are.  however, 
su  >ject  to  vaUdation  and  complaint 
in'  'estigation  surveys. 

EF  'ECTIVE  DATE:  This  notice  is  effective 


fo< 


the  period  October  20. 1994;  through 


0(  tober  20.  2000. 

FO  )  FURTHER  INFORMATION  CONTACT: 
Ce  :eha  Hinkel,  (410)  597-5906. 

SU  >PLEMENTARY  INFORMATION: 

I.  lackground  and  Legislative 
Ai  thority 

I  )n  October  31, 1988,  the  Congress 
en  icted  the  Clinical  Laboratory 
In  Drovement  Amendments  of  1988 
(C  .lA).  Public  Law  100-57'8.  CLIA 
re  tlaced  in  its  entirety  section  353  of 
\h}  Public  Health  Service  Act  (PHSA). 
enacted  by  the  Clinical  Laboratories 
)rovement  Act  of  1967,  Pubhc  Law 
-174,  and  made  every  laboratory  in 
thi  United  States  and  its  territories  that 
te^ts  human  specimens  for  health 
reasons  subject  to  the  requirements 
esl  ablished  by  HHS  and  Federal 
re]  ulation  whether  or  not  it  participates 
in  the  Medicare  or  Medicaid  program 
an  i  whether  or  not  it  tests  specimens  in 
ini  erstate  commerce.  New  section  353 
re«  uires  HHS  to  establish  certification 
re(  uirements  for  any  laboratory  that 
pe  forms  tests  on  human  specimens  and 
to  certify  through  issuance  of  a 
ce  lificate  that  those  laboratories  meet 
thi  I  certificate  requirements  estabUshed 
by  HHS. 

Jectibn  6141  of  the  Omnibus  Budget 
Re  conciliation  Act  of  1989.  PubUc  Law 
10 1-239,  amended  the  Social  Security 
A<  t  (the  Act)  to  require  that  laboratories 
pa  rticipating  in  the  Medicare  program 
m(  et  the  certificate  requirements  of 
sei  :tion  353  of  the  PHSA.  Subject  to 
sp  scified  exceptions,  laboratories  must 
ha  ve  a  current  vinrevoked  and 
un  suspended  certificate  to  be  eligible 
foi  payment  under  the  Medicare  or 
Ml  idicaid  programs,  or  both. 
La  Doratories  that  are  accredited  by  an 
ac  :reditation  organization  approved 
ur  der  section  353  of  the  PHSA 
au  iomatically  are  eligible  for  Medicare 
an  i  Medicaid  participation  as  long  as 


they  meet  applicable  State 
requirements. 

On  February  28. 1992.  we  published 
several  final  rules  in  the  Federal 
Register  (57  FR  7002-7243)  that 
implemented  the  amendments  to 
section  353  of  the  PHSA.  The  technical 
and  scientific  portions  of  these  rules 
were  drafted  with  input  from  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  of  the  PubUc  Health 
Service  (PHS).  Specifically,  we 
established  regulations  at  42  CFR  part 
493  that: 

•  Require  laboratories  to  pay  fees  for 
issuance  of  applicable  certificates  and  to 
fund  activities  that  we  undertake  to 
determine  compliance  with  our 
performance  requirements; 

•  Specify  the  performance 
requirements  that  apply  to  laboratories 
subject  to  CLIA  (some  of  which  were 
amended  by  a  subsequent  January  19, 
1993  rule.  58  FR  5215)  and  list 
requirements  for  laboratories  performing 
certain  limited  testing  to  be  eligible  for 

a  certificate  of  waiver;  and 

•  Set  forth  the  rules  for  the 
enforcement  of  CLIA  requirements  on 
laboratories  that  are  found  not  to  meet 
Federal  requirements. 

On  July  31. 1992,  we  issued 
additional  final  rules  (57  FR  33992), 
under  authority  found  in  section 
353(e)(2)  of  the  PHSA.  that  estabhsh 
that  we  may  approve  a  private, 
nonprofit  organization  as  an 
accreditation  organization  for 
laboratories  under  the  CLIA  program  if 
that  organization's  requirements  for  its 
accredited  laboratories  are  equal  to  or 
more  stringent  than  the  applicable  CLIA 
program  requirements  of  part  493  of  our 
regulations.  Therefore,  a  laboratory 
accredited  by  an  approved  organization 
that  meets  and  continues  to  meet  all  of 
the  accreditation  organization's 
requirements  would  meet  CLIA 
condition  level  requirements  if  it  were 
inspected  against  CLIA  regulations.  The 
regulations  listed  in  subpart  E  of  part 
493  specify  the  requirements  an 
accreditation  organization  must  meet  in 
order  to  be  approved.  We  may  approve 
an  accreditation  organization  under 
§  493.501(d)  of  our  regulations  for  a 
period  not  to  exceed  six  years. 

In  general,  the  accreditation 
organization  must: 

•  Use  inspectors  qualified  to  evaluatn 
laboratory  performance  and  agree  to 
inspect  laboratories  with  the  frequency 
determined  by  HHS; 

•  Apply  standards  and  criteria  that 
are  equal  to  or  more  stringent  than  those 
condition  level  requirements 
established  by  HHS  when  taken  as  a 
whole; 
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•  Provide  reasonable  assurance  that 
these  standards  and  criteria  are 
continually  met  by  its  accredited 
laboratories; 

•  Provide  HHS,  within  30  days  of  the 
event,  with  the  name  of  any  laboratory 
that  has  had  its  accreditation  denied, 
suspended,  withdrawn,  limited,  or 
revoked; 

•  Notify  HHS  at  least  30  days  prior  to 
changing  its  standards;  and 

•  If  HHS  withdraws  its  approval, 
notify  its  accredited  laboratories  of  the 
withdrawal  within  10  days  of  the 
withdrawal.  A  laboratory  can  be 
accredited  if  it  meets  the  standards  of  an 
approved  accreditation  body  and 
authorizes  the  accreditation  body  to 
submit  to  HHS  records  and  other 
information  HHS  may  require. 

Along  v«rith  requiring  the 
promulgation  of  criteria  for  approving 
an  accreditation  body  and  for 
withdrawing  such  approval,  CLIA 
requires  HHS  to  perform  an  aimual 
evaluation  by  inspecting  a  sufficient 
number  of  laboratories  accredited  by  an 
approved  accreditation  organization,  or 
by  any  other  means  that  HHS 
determines  appropriate.  Under  section 
353(o)  of  the  PHSA,  the  Secretary  may, 
by  agreement,  use  the  services  or 
facilities  of  any  other  Federal,  State  or 
local  pubhc  agency,  or  any  private, 
nonprofit  organization  to  conduct 
inspections  of  laboratories  performing 
testing  on  human  specimens  in  the 
United  States  and  its  territories  for  the 
purpose  of  determining  compUance 
vfith  CLIA  requirements. 

U.  Approval  of  ASHI  a%  an  Accrediting 
Organization  for  the  Specialty  of 
Histocompatibility 

In  this  notice,  we  approve  ASHI  as  an 
organization  that  may  accredit 
laboratories  for  piuposes  of  establishing 
their  compliance  with  CLIA 
requirements  for  the  specialty  of 
histocompatibility.  HCFA,  with  the 
assistance  of  CDC,  has  examined  the 
ASHI  application  and  all  subsequent 
submissions  against  the  requirements 
under  subpart  E  of  part  493  that  an 
accreditation  organization  must  meet  in 
order  to  be  granted  approved  status 
under  CLIA.  We  have  determined  that 
ASHI  requirements  are  equivalent  to  the 
appUcable  CLIA  requirements  for  the 
specialty  of  histocompatibiUty  as  of 
October  20, 1994.  and  grant  ASHI 
approval  as  an  accreditation 
organization  under  this  subpart  through 
October  20,  2000,  for  the  specialty  of 
histocompatibility. 

As  a  result  of  this  determination,  any 
laboratory  that  is  accredited  by  ASHI 
during  this  time  period  for  the  specialty 
of  histocompatibility  meets  the  CLIA 


requirements  for  laboratories  foimd  in 
part  493  of  our  regulations  and, 
therefore,  is  not  subject  to  routine 
inspection  by  a  State  survey  agency  to 
determine  its  compUance  vtrith  CLIA 
requirements  for  histocompatibility.  The 
accredited  laboratory,  however,  is 
subject  to  vaUdation  and  complaint 
investigation  surveys  performed  by 
HCFA,  or  by  any  other  Federal  or  State 
or  local  pubUc  agency  or  nonprofit 
private  organization  that  acts  in 
conformance  to  an  agreement  for  this 
purpose  with  the  Secretary.  The 
laboratory  remains  subject  to  routine 
inspections  by  a  State  survey  agency  or 
an  agent  of  HCFA  to  determine  its 
compliance  with  CUA  requirements  for 
any  human  specimen  testing  performed 
in  any  specialty  other  than  the  specialty 
of  histocompatibiUty. 

ni.  Evaluation  of  ASHI 

The  following  describes  the  process 
we  used  to  determine  whether  ASHI,  as 
a  private,  nonprofit  organization, 
provides  reasonable  assurance  that 
those  laboratories  U  accredits  wiU  meet 
the  applicable  requirements  of  the        ' 
Federal  law  and  regulations. 

A.  Requirements  for  Approving  an 
Accreditation  Organization  Under  CUA 

To  determine  whether  we  should 
grant  approved  status  to  ASHI  as  a 
private,  nonprofit  organization  for 
accrediting  laboratories  under  CLIA  for 
.  testing  of  human  specimens  in  the 
specialty  of  histocompatibility  as  it 
requested,  we  conducted  a  detailed  and 
in-depth  comparison  of  ASHI's 
requirements  for  its  laboratories  to  those 
of  CLIA  and  evaluated  whether  ASHI's 
standards  are  at  least  as  stringent  as  the 
requirements  of  42  CFR  part  493  when 
taken  as  a  whole.  In  summary,  we 
evaluated  whether  ASHI: 

•  Provides  reasonable  assurance  to  us 
that  it  requires  the  laboratories  it 
accredits  to  meet  requirements  that  are 
equal  to  or  more  stringent  than  the  CLIA 
condition  level  requirements  (for 
histocompatibiUty)  and  would, 
therefore,  meet  the  condiUon  level 
requirements  of  CLIA  if  those 
laboratories  had  not  been  granted 
deemed  status  and  had  been  inspected 
against  condition  level  requirements; 
and 

•  Meets  the  requirements  of 

§  493.506.  which  specifies  the  Federal 
review  and  approval  requirements  of 
private,  nonprofit  accreditation 
organizations. 

As  specified  in  our  regulations  at 
§  493.506,  our  review  of  a  private, 
nonprofit  accreditation  organization 
seeking  approved  status  under  CLIA 


includes,  but  is  not  limited  to.  an 
evaluation  of: 

•  Whether  the  organizaUon's 
requirements  for  its  accredited 
laboratories  are  equal  to  or  more 
stringent  than  the  condition  level 
requirements  of  the  CLIA  regulaUons; 

•  The  organization's  inspection 
process  to  determine: 

— ^The  composition  of  the  inspection 
teams,  qualifications  of  the  inspectors, 
and  the  ability  of  the  organization  to 
provide  continuing  education  and 
training  to  all  of  its  inspectors: 

— ^The  comparability  of  the 
organization's  full  inspection  and 
complaint  inspection  requirements  to 
ours,  including  bu^not  limited  to 
inspection  frequency,  and  the  abiUty 
to  investigate  and  respond  to 
complaints  against  its  accredited 
laboratories; 

— ^The  organization's  procedures  for 
monitoring  laboratories  that  it  has 
found  to  be  out  of  compliance  with  its 
requirements; 

— The  ability  of  the  organization  to 
provide  us  with  electronic  data  and 
reports  that  are  necessary  for  effective 
validation  and  assessment  of  the 
organization's  inspection  process; 

— The  ability  of  the  organization  to 
provide  us  with  electronic  data 
related  to  the  adverse  actions 
resulting  from  unsuccessful 
proficiency  testing  (PT)  participation 
in  HHS  approved  PT  programs,  as 
well  as  data  related  to  the  PT  failures, 
within  30  days  of  the  initiation  of  the 
action; 

— ^The  ability  of  the  organization  to 
provide  us  with  electronic  data  for  all 
its  accredited  laboratories  and  the 
areas  of  testing; 

— The  adequacy  of  numbers  of  staff  and 
other  resoiuces;  and 

— ^The  organization's  ability  to  provide 
adequate  funding  for  performing  the 
required  inspections;  and 
^  The  organization's  agreement  with 

us  that  requires  it  to: 

— Notify  us  of  any  laboratory  that  has 
had  its  accreditation  denied,  limited, 
suspended,  withdrawn,  or  revoked  by 
the  accreditation  organization,  or  that 
has  had  any  other  adverse  action 
taken  against  it  by  the  accreditation 
organization  within  30  days  of  the 
action  taken: 

— Notify  us  within  10  days  of  a 
deficiency  identified  in  an  accredited 
laboratory  where  the  deficiency  poses 
an  immediate  jeopardy  to  the 
laboratory's  patients  or  a  hazard  to  the 
general  public; 

— Notify  us  of  all  newly  accredited 
laboratories  within  30  days; 

— Notify  each  laboratory  accredited  by 
the  organization  within  10  days  of  our 
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withdrawal  of  recognition  of  the 
organization's  deeming  authority; 

— ^Provide  us  with  inspection  schedules, 
as  requested,  for  the  purpose  of 
conducting  onsite  vaHdation 
inspections; 

— ^Provide  us,  the  State  survey  agency  or 
other  HCFA  agent  with  any  faciUty- 
specific  data  that  includes,  but  is  not 
hmited  to,  FT  results  that  constitute 
unsuccessful  participation  in  an 
approved  PT  program  and  notification 
of  the  adverse  actions  or  corrective 
actions  imposed  by  the  accreditation 
organization  as  a  result  of 
unsuccessful  PT  participation;  " 

— Provide  us  with  written  notification  at 
least  30  days  in  advance  of  the 
effective  date  of  any  proposed 
changes  in  its  requirements;  and 

— Make  available,  on  a  reasonable  basis, 
any  laboratory's  PT  results  upon  the 
request  by  any  person,  with  such 
explanatory  information  needed  to 
assist  in  the  interpretation  of  the 
results. 
Laboratories  that  are  accredited  by  an 

accreditation  oreanization  must: 

•  Authorize  the  organization  to 
release  to  HCFA  all  records  and 
information  required  by  HCFA  as 
required  at  §493.501; 

•  Permit  inspections  as  required  by 
the  CLIA  regulations  at  42  CFR  part  493. 
subpart  Q; 

•  Obtain  a  certificate  of  accreditation 
as  required  by  §  493.61;  and 

•  Pay  the  applicable  fees  as  required 
by  §§493.638  and  493.645. 

B.  Evaluation  ofASHI  as  an 
Accreditation  Organization  Under  CUA 

ASHI  has  formally  appUed  for 
approval  as  an  accreditation 
organization  under  CLIA.  We  have 
evaluated  the  ASHI  application  to 
determine  equivalency  with  our 
implementing  and  enforcement 
regulations,  and  the  deeming/exemption 
requirements  of  the  CUA  rules.  We  ^so 
verified  the  organization's  assurance 
that  it  requires  the  laboratories  it 
accredits  to  be.  and  that  the  organization 
is,  in  compliance  with  the  following 
subparts  of  42  CFR  part  493  as 
explained  below: 

Subpari  E — Accreditation  by  a  Private, 
Nonprofit  Accreditation  Organization  or 
Exemption  Under  an  Approved  State 
Laboratory  Program 

ASHI  has  submitted,  for  the  specialty 
of  histocompatibility,  a  comparison  of 
individual  accreditation  and  condition 
level  requirements,  a  description  of  its 
inspection  process,  PT  monitoring 
process,  and  its  data  management  and 
analysis  system,  a  listing  of  the  size, 
composition,  education  and  experience 


ofjits  inspection  teams,  its  investigative 
aiid  complaint  response  procedures,  its 
notification  agreements  with  HCFA,  its 
repoval  or  withdrawal  of  laboratory 
accreditation  procedures,  its  current  list 
ofjaccredited  laboratories,  and  its 
announced  and  unannounced 
iripection  process.  We  have  determined 
that  ASHI  has  comphed  with  the 
ge  aeral  requirements  under  §  493.501, 
th  i  appHcable  parts  of  §  493.506,  and 
th  i  CLIA  requirements  for  approval  as 
an  accreditation  organization  under 
va  rious  subparts  of  part  493. 

Si  bpart  H — Participation  in  Proficiency 
T(  sting  for  Laboratories  Performing 
T«  sts  of  Moderate  or  High  Complexity, 
or  Both 

ASHI's  requirements  for  PT  are  more 
sti  ingent  than  those  of  CLIA.  All  of 
Ai  JHI's  accredited  laboratories  are 
re  {uired  to  participate  in  a  cell 
e?  change  or  PT  program  for  all  tests. 
C  lA,  however,  does  not  require 
la  >oratories  that  perform 
hi  itbcompatibility  testing  to  participate 
in  an  HHS-approved  PT  program.  We 
h<  ve  determined  that  ASHI  ciu-rently 
in  poses,  and  will  continue  to  impose, 
ac  :ion  upon  its  accredited  laboratories 
th  it  are  unsuccessful  in  a  cell  exchange 
01  PT  performance. 

Si  bpart  J — ^Patient  Test  Management  for 
M  ^derate  or  High  Complexity  Testing, 
oiBoth 

i\SHI  has  revised  its  requirements  to 
e<  ual  the  CLIA  requirements  at 
§!  493.1101  through  493.1111  on  an 
o^  erall  basis.  We  have  determined  that 
A:  >Hrs  requirements  are  more  stringent 
in  that  they  require  the  laboratory  to 
ol  tain  written  authorization  within  30 
di  ys  for  verbal  orders  on  all  referral 
te  iting,  whereas  CLIA  requires  the 
la  )oratory  to  maintain  documentation  of 
ef  brts  made  to  obtain  written 
ai  thorization  within  30  days  of  the  oral 
re  ^uest.  Also,  the  test  requisition  or  its 
e(  uivalent  must  include  the  date  and 
til  le  a  specimen  is  collected,  and  the 
sc  arce  of  the  specimen. 

S  bpart  K— Quality  Control  for  Tests  of 
^  ^derate  or  High  Complexity,  or  Both 

rhe  quality  control  (QC)  requirements 
0  ASHI  have  been  evaluated  against  the 
h:  jh  complexity  requirements  of  the 
C  JA  regulations,  as  ASHI  has 
di  termined  that  it  will  treat  all  testing 
as  high  complexity.  We  have 
d(  termined  that  ASHI's  requirements, 
w  len  taken  as  a  whole,  are  equal  to  or 
m  ire  stringent  than  the  CUA 
re  ^uirements.  The  specific  areas  of  QC 
tl  it  are  more  stringent  are- 


•  Procedures  are  signed,  approved 
and  dated  by  the  laboratory  director 
annually; 

•  Files  for  all  internal  and  external 
quality  control  must  be  permanent; 

•  Compliance  vdth  all  Federal,  State 
and  local  laws  regarding  employee 
health  and  safety; 

•  Standards  for  parentage  testing; 

•  Standards  specifically  addressing 
nucleic  acid  analysis  (applicable  to 
major  histocompatibility  complex 
(MHC)  testing);  and 

•  Standards  specific  for  flow 
cytometry  (applicable  to  MHC  testing 
and  lymphocyte  phenotyping  as  applied 
to  transplants). 

Subpart  M — Personnel  for  Moderate  and 
High  Complexity  Testing 

We  have  determined  that  ASHI's 
personnel  requirements,  when  taken  as 
a  whole,  are  equal  to  or  more  stringent 
than  the  CLIA  requirements.  ASHI  has 
adopted  the  director,  technical 
supervisor  and  clinical  consultant 
requirements  and  will  recognize  all 
boards  that  are  approved  by  HHS  as 
means  to  meet  these  requirements. 

ASHI  requires  that  the  laboratory 
director  must  be  available  on  site 
commensurate  with  workload,  which  is 
more  stringent  than  CLIA. 

Subpart  P — Quality  Assurance  for 
Moderate  or  High  Complexity  Testing, 
or  Both 

We  have  determined  that  ASHI's 
requirements  are  equal  to  the  CLIA 
requirements  of  this  subpart.  ASHI  has 
edited,  rewritten,  and  ampUfied  its 
checklist  requirements  on  quality 
assurance  to  equate  to  the  CLIA 
regulation  requirements. 

Subpart  Q — Inspections 

ASHI  has  made  revisions  to  the 
frequency  of  its  onsite  inspection 
process  to  a  biennial  basis,  to  equate  to 
the  applicable  CLIA  requirements  at 
§  493.1777.  Therefore,  we  have 
determined  that  ASHI's  requirements 
are  at  least  equal  to  the  requirements  of 
this  subpart.  The  specific  areas  of  the 
inspection  process  that  are  more 
stringent  are: 

•  ASHI  inspectors  provide  onsite 
proficiency  testing  samples  to  be 
processed  during  the  inspection;  and 

•  ASHI  requires  submission  of  a  self- 
evaluation  inspection  for  the 
intervening  year,  with  an  onsite 
inspection,  if  indicated. 

Subpart  R — Enforcement  Procedures  for 
Laboratories 

ASHI  meets  the  requirements  of 
subpart  R  to  the  extent  it  applies  to 
accreditation  organizations.  ASHI  policy 
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stipulates  the  action  taken  when  ASHI 
accredited  laboratories  do  not  comply 
with  its  mandatory  standards.  When 
appropriate,  ASHI  will  deny 
accreditation  to  a  laboratory  and  report 
the  denial  to  us  within  30  days.  ASHI 
also  offers  an  appeals  process  for 
laboratories  that  have  had  a  notification 
of  denial  ofASHI  accreditation. 

Some  specific  actions  ASHI  takes  in 
response  to  non-compliance  or  violation 
of  mandatory  standards  include: 

•  When  an  ASHI  laboratory  fails  to 
maintain  satisfactory  performance  in  a 
cell  exchange  or  PT  program,  the 
laboratory  must  either  (a)  successfully 
participate  in  two  consecutive  PT  events 
(enhanced  PT),  submit  to  a  reinspection 
and  provide  documentation  of 
corrective  actions;  or  (b)  cease  testing. 
This  action  is  more  stringent  than  the 
actions  that  we  may  take  under  subpart 
R.  CLIA  requires  only  the  evaluation  of 
a  cell  exchange  program  at  the  time  of 
inspection.  CUA  does  not  require  PT  for 
the  specialty  of  histocompatibiUty.* 
Therefore,  no  enhanced  FT,  nor 
cessation  of  testing  due  to  unsatisfactory 
performance  is  required;  and 

•  When  ASHI  determines  that  a 
serious  risk  of  harm  (immediate 
jeopardy)  situation  exists  in  a  ASHI- 
accredited  laboratory,  the  laboratory 
must  cease  testing  and  immediately 
correct  the  problem  that  poses  the  risk. 
Failure  to  do  so  will  result  in  a 
revocation  of  accreditation.  This  action 
is  similar  to  our  action  for  inmiediate 
jeopardy. 

We  have  determined  that  ASHI's 
laboratory  enforcement  and  appeal 
policies  are  essentially  equivalent  to  the 
requirements  of  this  subpart  as  they 
apply  to  accreditation  organizations. 

IV.  Federal  Validation  Inspections  and 
Continuing  Oversight 

We  may  conduct  Federal  validation 
inspections  ofASHI  accredited 
laboratories,  as  specified  in  §493.507, 
on  a  representative  sample  basis  or  in 
'  response  to  allegations  of 
noDCompUance  (called  complaint 
inspections).  The  outcome  of  those 
vahdation  inspections,  performed  by  us, 
the  State  survey  agency,  or  a  HCFA 
agent,  will  be  our  principal  means  for 
verifying  that  the  laboratories  accredited 
by  ASHI  remain  in  compliance  with 
CLIA  requirements.  This  Federal 
monitoring  is  an  on-going  process. 

V.  Removal  of  Approval  as  an 
Accrediting  Organization 

Our  regulations  at  §493.511  provide 
that  we  may  remove  the  approval  of  an 
accreditation  organization,  such  as  that 
of  ASHI,  prior  to  the  end  of  the  effective 
date  of  approval.  If  validation 


inspection  outcomes  and  the 
comparability  or  validation  review 
produce  findings  as  described  at 
§  493.509(a),  we  will  conduct  a  review 
of  an  accreditation  organization's 
program.  We  also  conduct  a  review 
when  the  validation  review  findings, 
irrespective  of  the  rate  of  disparity  (as 
defined  in  §493.2),  indicate  systemic 
problems  in  the  organization's  processes 
that  provide  evidence  that  the 
organization's  requirements,  taken  as  a 
whole,  are  no  longer  equivalent  to  the 
CLLA  requirements,  taken  as  a  whole. 

If  we  determine  that  ASHI  has  failed 
in  practice  to  enforce  its  standards,  or 
systemic  problems  exist  in  its 
inspection  process,  we  may  give  it  a 
probationary  period,  not  to  exceed  one 
year,  to  allow  ASHI  to  conform  its 
inspection  or  enforcement  procedures  to 
the  CLIA  requirements.  Based  on  an 
evaluation  of  any  of  the  items  stipulated 
at  §493.51 1(d),  we  will  make  a 
determination  as  to  whether  or  not 
ASHI  retains  its  approved  status  as  an 
accreditation  organization  under  CLIA. 
If  we  deny  approved  status,  ASHI  may 
resubmit  its  application  when  it  has 
revised  its  program  to  address  the 
rationale  for  the  denial,  demonstrated 
that  it  can  reasonably  assure  that  its 
accredited  laboratories  meet  CLIA 
condition  level  requirements,  and 
resubmits  its  application  for  approval  as 
an  accreditation  organization  in  its 
entirety.  If.  however.  ASHI  requests 
reconsideration  of  an  adverse 
determination  in  accordance  with 
subpart  D  of  part  488  of  ouj  regulations, 
it  may  not  submit  a  new  appHcation 
until  a  final  reconsideration 
determination  is  issued. 

Should  circumstances  result  in  ASHI 
having  its  approval  withdrawn,  we  will 
publish  a  notice  in  the  Federal  Register 
explaining  the  basis  for  removing  its 
approval. 

0MB  Review 

This  notice  was  reviewed  by  the 
Office  of  Management  and  Budget. 

Authority:  Section  353  of  the  Public  Health 
Service  Act  (42  U.S.C.  263a). 

Dated:  August  16, 1994. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 

A  dm  inistration . 

(PR  Doc.  94-25987  Filed  10-l»-94;  8:45  am] 
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(OPL-002-N] 

Medicare  ProgFam;  Request  for 
Nominations  for  Members  for  the 
Practidng  Ptiysicians  Advisory 
Council 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
1868(a)  of  the  Social  Security  Act.  this 
notice  requests  nominations  from 
medical  organizations  representing 
physicians  for  individuals  to  serve  on 
the  Practicing  Physicians  Advisory 
Council.  Four  vacancies  will  occur  on 
February  28, 1995. 
DATES:  Nominations  from  medical 
organizations  will  be  considered  if  we 
receive  them  at  the  appropriate  address, 
as  provided  below,  no  later  than  5  p.m. 
on  December  19, 1994. 
ADDRESSES:  You  may  mail  or  deliver 
nominations  for  membership  to  the 
following  address:  Health  Care 
Financing  Administration.  Office  of  the 
Administrator.  Attention:  Martha 
DiSario.  Room  314-G.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW..  Washington.  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  DiSario,  Executive  Director. 
Practicing  Phvsicians  Advisory  Council. 
(202)  690-7874. 

SUP(>LEMENTARY  INFORMATION:  Section 
4112  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990  (OBRA  '90) 
(Public  Law  101-508).  enacted  on 
November  5. 1990,  added  a  new  section 
1868  to  the  Social  Security  Act  (the 
Act),  which  estabUshed  the  Practicing 
Physicians  Advisory  Council  (the 
Council).  The  Council  advises  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  on 
proposed  regulations  and  manual 
issuances  related  to  physicians' 
services.  An  advisory  committee  created 
by  the  Congress,  such  as  this  one,  is 
subject  to  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2).  and.  since  this  committee  advises  the 
Secretary,  it  is  also  subject  to  our 
regulations  in  45  CFR  Part  11— 
Committee  Management. 

Section  1868(arof  the  Act  provides 
that  the  Council  must  consist  of  15 
physicians,  each  of  whom  must  have 
submitted  at  least  250  claims  for 
physicians'  services  under  Medicare  in 
the  previous  year.  At  least  1 1  Council 
members  must  be  physicians  as  defined 
in  section  1861(r)(l)  of  the  Act,  that  is. 
State-licensed  physicians  of  medicine  or 
osteopathy.  The  other  four  Council 
members  may  include  dentists, 
podiatrists,  optometrists,  and 
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chiropractors.  The  Council  must  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas. 

.  In  addition,  section  1868(a]  of  the  Act 
provides  that  nominations  to  the 
Secretary  for  Council  membership  must 
be  made  by  medical  organizations 
representing  physicians.  This  is  an 
invitation  to  all  medical  organizations 
representing  physicians  to  submit 
nominees  for  membership  on  the 
Council.  Current  members  whose  terms 
expire  in  1995  will  be  considered  for 
reappointment.  Final  selection  from 
among  qualified  candidates  for  each 
vacancy  will  be  determined  by  the 
expertise  required  to  meet  speciBc  ' 
agency  needs  and  in  a  manner  to  ensure 
appropriate  balance  of  membership. 
From  these  nominations,  the  Secretary 
will  appoint  the  members  of  the 
Coimcil.  Each  nomination  must  state 
that  the  nominee  has  expressed  a 
willingness  to  serve  as  a  Council 
member  and  has  provided  a  sho^^ 
resimie  or  description  of  the  nominee's 
experience.  To  permit  evaluation  of 
possible  sources  of  conflict  of  interest, 
potential  candidates  will  be  asked  to 
provide  detailed  information  concerning 
financial  holdings,  consultant  positions, 
research  grants,  and  contracts. 

Section  1868(b)  of  the  Act  provides 
that  the  Council  meet  once  each 
calendar  quarter,  as  requested  by  the 
Secretary,  to  discuss  proposed  changes 
in  regulations  and  manual  issuances 
that  relate  to  physicians'  services. 

Section  1868(c)  of  the  Act  provides 
for  payment  of  expenses  and  a  per  diem 
allowance  for  Council  members  at  a  rate 
equal  to  payment  provided  to  members 
of  other  advisory  committees.  In 
addition  to  making  these  payments,  the 
Department  of  Health  and  Human 
Services  provides  management  and 
support  services  to  the  Council. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C  1395ee);  5  U.S.C.  App.  2;  and  45  CFR 
Pari  11) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  October  14, 1994. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 

Administration. 

(FR  Doc.  94-25988  Filed  10-19-94;  8:45  am) 
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H  itional  Institutes  of  Health 

N  Itional  Institute  on  Deafness  and 
O  her  Communication  Disorders; 
Ni  >tice  of  Closed  IMeeting 

Pursuant  to  Section  10(d)  of  the 
F«  deral  Advisory  Committee  Act,  as 
ai  lended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
m  jeting: 

^ame  of  Committee:  Communication 
Di  >orders  Review  Committee. 

Date:  October  19-21, 1994. 

rime:  October  19 — 8:30  am  to  5:00  pm; 
O  tober  20 — 8:30  am  to  5:00  pm;  October 
21  —8:30  am  to  adjournment. 

Voce:  Chevy  Chase  Holiday  Inn,  5520 
W  sconsin  Avenue,  Chevy  Chase,  Maryland. 

'Contact  Person:  Craig  A.  )ordan,  Ph.D., 
Sc  lentific  Review  Administrator,  NIDCD/ 
Di  A/SRB,  Executive  Plaza  South,  Room 
40  X:,  Bethesda,  Maryland  20892,  301-496- 
86  }3. 

^rpose/ Agenda:  To  review  and  evaluate 
gr  nt  applications. 

The  meeting  will  be  closed  in  accordance 
w  th  the  provisions  set  forth  in  sections 
5J  2b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
A]  plications  and/or  proposals  and  the 
di  cussions  could  reveal  confidential  trade 
se  xets  or  commercial  property  such  as 
pa  entable  material  and  personal  information 
CO  iceming  individuals  associated  with  the 
ap  plications  and/or  proposals,  the  disclosure 
of  A^hich  would  constitute  a  clearly 
ur  warranted  invasion  of  personal  privacy. 

)ue  to  an  administrative  error,  this  Federal 
Register  notice  is  being  published  less  than 
15  days  before  the  meeting  date. 
(C  italog  of  Federal  Domestic  Assistance     , 
Pr  >gram  No.  93.173  Biological  Research 
Ra  ated  to  Deafness  and  Communication 
Di  lorders)  I 

)ated:  October  17, 1994. 
Sii  tan  K.  Feldman. 
Cc  mmittee  Management  Officer.  NIH. 
IF  t  Doc.  94-26094  Filed  10-19-94;  8:45  am) 

B»  JNG  CODE  4140-01-M     ' 


National  Institute  on  Drug  AtHise; 
Notice  of  Meeting 

'ursuant  to  Public  Law  92-463, 
nc  tice  is  hereby  given  of  the  meeting  of 
an  Ad  Hoc  Subcommittee  of  the 
E>  tramural  Science  Advisory  Board, 
Ni  tional  Institute  on  Drug  Abuse  on 
0(  tober  27-28, 1994,  from  9  a.m.  to  5 
p.  n.  at  the  HoHday  Inn  Crowne  Plaza, 
17  50  Rockville  Pike,  Rockville, 
M  iryland  20857. 

The  Ad  Hoc  Subcommittee  will 
di  icuss  NIDA's  program  areas  and 
ex  Lramural  programs.  This  meeting  will 
b«  open  to  the  public,  however, 
at  endance  by  the  public  will  be  limited 
to  space  available. 

\  summary  of  the  meeting  and  a 
ro  Iter  of  members  may  be  obtained  firom 
W.  I.  Camilla  L.  Holland,  NIDA 


Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  Room  10-42,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Ms.  )acqueline  P. 
Downing,  Room  lOA-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301/443-1056). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

This  notice  is  being  puolished  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  3ie 
attendance  of  members  because  of 
conflicting  schedules. 

Dated:  October  14, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  94-26093  Filed  10-19-94;  8:45  am) 
BILUNQ  COOE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Limg,  and  Blocfd  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  IRG  Review  of  Program 
Project  Grants  (POl)  (Conference  Call). 

Date:  October  27, 1994. 

Time:  1:00  p.m. 

Place:  5333  Westbard  Avenue,  Room  555, 
Bethesda,  Maryland. 

Contact  Person:  Deborah  P.  Beebe,  Ph.D., 
5333  Westbard  Avenue,  Room  555,  Bethesda, 
Maryland  20892.  (301)  594-7418. 

Purpose/Agenda:  To  review  and  evaluate 
grant  application(s). 

Name  of  SEP:  Angiogenesis  in  Breast 
Cancer. 

Date:  November  28-29, 1 994 . 

Time:  7:30  p.m. 

Place:  Hyatt  Regency.  Bethesda,  Maryland. 

Contact  Person:  Lynn  Amende,  Ph.D.,  5333 
Westbard  Avenue,  Room  5A10,  Bethesda, 
Maryland  20892,  (301)  594-7480. 

Purpose/ Agenda:To  review  and  evaluate 
grant  application(s). 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
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difficulty  of  coordinating  the  attendance  of 
members  because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  October  17, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc  94-26092  Filed  10-19-94;  8:45  am] 

BILUNG  COOE  41«0-ei-M 


Office  of  Inspector  General 

Program  Exclusions:  September  1994 

AGENCY:  OfGce  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  September  1994, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  eind 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  bee  to 
decide  for  themselves  whether  they  wrill 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


SiAject  city,  state 

Effective 
date 

Program-Related  Convictions 
Ahmed,  Khalid  Hassan,  Eliza- 
beth. NJ 

^0l^0l94 

Bishop,  Richard  S,  Hawthorne, 

Brown,  C^de  D,  Cincinnati,  OH 
Campbell.  James  H,  York,  SC  . 
Curry,  Mariarme,  Seguin,  TX  .... 
Davis,  Robert  Charles,  Safford, 
AZ 

10/10/94 
10/10/94 

^0JO&m 

10/10/94 
10/10/94 

Hansen,  Nonris  D  JR,  Roslyn, 
NY  

10/10/94 

Hardy,  Rena  Mae,  Houston,  TX 

Hengesbach,  Janice,  Lansing, 

Ml 

■  10/06/94 
10/06/94 

Hirsch,  Nel  R,  MoKne,  IL  

Hogue.  Syed  E,  Bronx,  NY  

10/03/94 
10/10/94 

Subject  City,  State 

Effective 
date 

Hdzwarth,   William   G,    Louis- 

ville, OH  ...._ „ 

1006/94 

Iriele,  Donatus,  Decatur,  GA  ... 

10/06/94 

Kalmanowitz.  Stewart,  Baldwin, 

NY 

10/10/94 

Lanza,  Tooi,  Miami.  FL 

09/29«4 

Lewis,  Paul  W  JR,  Bradenton. 

FL 

10/06/94 

Masri,  Asad  M.  Chesterfieid. 

VA 

10/06/94 

Miller,  Roberta  Englehart,  Alvin, 

TX. 

10/06/94 

Mohamed.  Hashim  Hassan,  Ft 

Dix,  NJ  

10/10/94 

Oeuf .  Sovarm,  Norwalk,  CA  

10/10/94 

Otero,  Jacqueline,  Bronx,  NY  ... 

10/10/94 

Perez,           Jose           Carlos, 

Moorehaven.  FL 

10/06/94 

Reddy,  Subha,  Troy,  Ml  

10/06/94 

Reyes,  Emma.  Walnut,  CA  

10/10/94 

Sanchez.  Eugenio,  Miami,  FL  .. 

10/06/94 

Scozzaro,  Phibp.  West  Seneca, 

NY 

07/27/94 

Sneed.    Norma    L.    Checotah, 

OK  

10/06/94 

Wahaj,    Mohammad,    Metarie, 

LA 

10/10/94 

Whiteus,  Brenda,  Detroit,  Ml  .... 

10«)6/94 

wmiams.  Tina  Mane,  Marshall, 

TX „ 

10/06/94 

Wofsencroft,  Arthur  Dean.  Po- 

land. OH  ^ 

10/06/94 

Patient  Abuse/Neglect 

Convictions 

Baios.  Lee,  Smyrna,  GA 

10/10*94 

Batiste,  Marvin,  Lacombe,  LA  .. 

10/06«4 

Beckman,  Janet.  Ann  Arbor,  Ml 

10/06/94 

Bethel.  WyUam.  Newport  AR  ... 

10/06/94 

Blount.  Jeanna,  Dayton,  OH  .... 

10/10/94 

Burch,    Corene    Smith,    Salis- 

bury, NC 

10/06/94 

Croom,  Marie,  Ellisville,  MS  

10/06/94 

Dennehy,     Susan,     Thousand 

Palms,  CA 

10/10/94 

Dezwaan,  Kathina  R,  Portland, 

Ml  

10/06/94 

French.  Kane  M,  Littleton,  CO  . 

10/10/94 

QMS  Managernent,  Inc,  Phila- 

deiplva.  PA 

10/06/94 

Hicks,  Keith,  Detroit.  Ml 

10/06/94 

Hicks,  Edna  M,  Malvern,  AR  .... 

10/10/94 

Ikiliagwu,  Brenda,  Little  Rock. 

AR  

10/10/94 

Jackson,  Betty.  Dayton,  OH  

10/10/94 

Mathew,    Annamma,    Yonkers, 

NY  

10/10/94 

Meadows,  Bobbie  Jean,  Spen- 

cer. OK  

10/06/94 

Mendez,  Lori  A.  Sloan,  NY 

10/10/94 

Noel,  Coleen,  Vacherie,  LA 

10/06/94 

Patterson,    Terrylan,    LaPlace, 

LA 

10/06/94 

Peter,  Nancy  Jean,  Las  Vegas, 

NV  

10/10/94 

Phillips,  Pinkie,  Detroit  Ml  

10^06/94 

Reeder,  Jean,  Nashville,  AR  .... 

10/10/94 

Shar>e,  Michael  T,  Imogene,  lA 

^0lO&l9A 

Shapiro,  Rfchard  J,  Ann  ArtX)r, 

Ml  

10/06/94 

Simpson,  Ivra,  Canton,  MS  

10/06/94 

Talbot  Barbara  J,  Newton,  lA  .. 

10/06«4 

Walts,  Max.  BaJdwinsville,  NY  .. 

10/10«4 

Subject  city,  state 


Whitaker,  Pamela  M,  Shreve- 
port,  LA  

Conviction  for  Health  Care 
Fraud 

Henderson,     Linda     Christie. 

Selma,  AL  

McOuffie,      Mateolm      Henry, 

Greenstxyro,  NC 

NasraHah.  Nadim.  St  Louis,  MO 
Shreim.  Alex  R,  Cokimtjia,  MO 
Vives,  Linda,  Flushing,  NY 

Controlied  Substance 
Convictions 

Bade,  Bruce.  Oark,  MO  

Cohen,  MeMn  W,  Brooklyn.  NY 

HayT>e,  Debra  A.  Mukwonago, 
Wl 

Saklana,  Idel  J,  Punxsutawney, 
PA 

Zambito,  Francis  Joseph,  Man- 
hattan Beach,  CA 

License  Revocation/ 
Su^>enslon 

Aguilar,  Dok>res,  Los  Angeles, 

CA  

Appiebaum,  Stanley  F,  Hous- 
ton, TX  

Arora,  Vasu  D.  Grundy,  VA 

Bartucci,  Richard  D, 

Williamstown,  NJ 

Brady,  Patrick  T,  Fort  Madison. 

lA 

Buszek,  Robert  F,  Hamtremck, 

Ml  

Cattrider,     Robert     S,     Glen 

Bumie,  MD 

Carter.  Russell  H.  Norlolk,  VA  . 
Collins,  Walter  V.  Bedford.  MA 
De  Ouevedo,  Ana  J  Garcia, 

Houston,  TX  

Ecoff,  Arthur.  Denver.  Co  

Ekler.  Kathleen,  Attoona,  PA  .... 
Frantz,  Heidi  M,  Martinez.  CA  .. 
Fuentes,  Michael  A,  Pittstxirgh. 

PA  

Greer,  Barbara  E,  Kansas  City, 

%K)  

Jones,  Rosiamae,  Readirtg.  PA 
Koepke,    Benjamin    Frederick. 

Bridgeport  AL 

tJtdkmey,    Calvin   G,    National 

City,  CA 

Manthey,  Robert  A,  Lincoln.  NE 
Marshall,  Windel  B,  Tyler,  TX  .. 
McPherson,        Warren        G, 

Bement,  IL 

Merchant,  Ralph  P, 

Shippensburg,  PA  

Patterson.  Stanley  D,  Fulton,  IL 
Rico-Perez,  Manuel,  CoraJ  Ga- 
bies. FL 

Sctwnidt  James   Lee.   Harris- 

ville,  WV  

Sheehan,  Jerome  A,  Brainerd, 

MN 

Wet)er,  Calvin  A,  Glenwcxxl,  lA 

Federal/Stats  Exclusion/ 
Suspension 

Bono.   Stephen   R,   Kittanning. 
PA  


Effective 
date 


10/06/94 


10«)6.'94 

10/10/94 
10^)6/94 
10/06/94 
10/10/94 


10.'06-'94 
10/10/94 

10/06/94 

10«)6'94 

10/10'94 


10/10/94 

10'06/94 
10/16/94 

10/10/94 

10/06/94 

10/06/94 

10/0&'94 
10/06/94 
10/10/94 

10/1O'94 
10/10/94 
10/06/94 

10/10'94 

10/10/94 

^0f0&/94 
10«)6/94 

IO/ia'94 

10/10/94 
10/10/94 
10/06/94 

10/10/94 

10/06/94 
10/10/94 

10/10/94 

IffM^ 

10/10/94\ 
10«)6/94     \ 


10/10/94 
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Subject  city,  state 


Entities  Owned/Controlled  by 
Excluded 

Checotah  Medical  CKnic, 
Checotah,  OK  

Coiumbta  Drugs.  Decatur,  GA  .. 

Piaza  Discount  Drugs,  Atlanta, 
GA, 

Save  Rx  Discount  Pttarmacy, 
Bradenton,  FL  „ 

Default  on  Heal  Loan 

Appiegate.  Kirtc  A,  Salt  Lake 

City.  UT 

Bartcsdale.  Gregory  A,  Philadel- 
phia, PA  _ 

Broadweli-Orew,       Teri       A, 

Carroltton,  TX 

Caruso,  Edmurxl  M, 

Branchburg,  NJ 

Chaprhan,    Robert    David    III, 

Houston,  TX 

Chorbajian,  Janies  P,  Bowie, 

'  MD 

Cotter,  Paul  B.  Wattham,  MA  ... 
Ebling.    Dale    E,    West    Palm 

Beach,  FL 

Francis,  Vincent  J,  East  Mead- 
ow, NY 

Glenn,  Michael  Craig,  El  Paso. 

TX 

Harsh,  Karen  L,  Morristown,  TN 
Meunier,     Edward     J,     Gulf 

Breeze,  FL  

Pope.  Lance  W,  Falmouth,  MA 
Rosenberg,  Robert, 

Farmingdale,  NY 

Rusnait,  Jeanmarie,  Newtown, 

PA  

Shoeleh,  Vidti  P,  Washington, 

OK  

Stokes.  Cecil,  Louisville,  KY 

Street,  James  F,  Davie,  FL  

Viggiano,  Christopher  M,  Long 

Valley,  NJ 

Wagner,  Robert  J.  Mount  Airy, 

MD 

Watford.  Dougias  E,  Ahoskie, 

NC 

Weiland-Schinstock,     Julia     A, 

Hoisington,  KS  

Wheeler,  Wesley  D,  Houston, 

TX  ., 

Winkler,   Stephen  D,   Bangor, 

ME 

Section  1128Aa 

Cardie  Trans-Telephonic  Lab, 
Mesquite,  TX 

Sudyk,  Thomas  William, 
Desoto,  TX 

Tillerson,  Ruby  L.  Garland,  TX  . 

West,  Michael  Anthony,  Mes- 
quite, TX 


Effective 
date 


10/06/94 
10/06/94 

10/06/94 

.10/06/94 

10/10/94 

10/06/94 

10/06/94 

10/10/94 

10/06/94 

10rt)6/94 
10/10/94 

10/06/94 

10/10/94 

^Q/0&94 
10rt)6/94 

10/06/94 
10/10/94 

10/10/94 

10/06/94 

10/10/94 
10/06/94 
10/06/94 

10/10«4 

10rt)6/94 

10/06/94 

10/10/94 

10/06/94 

10/10/94 

02/10/94 


S  ocial  Security  Administration 

S  latement  of  Organization,  Functions, 
E  elegations  of  Authority 

Part  S  of  the  Statement  of 
C  rganization,  Functions  and 
I  elegations  of  Authority  for  the 
E  epartment  of  Health  and  Human 
S  ervices  (HHS)  covers  the  Social 
S  scurity  Administration  (SSA).  Notice 
it  given  that  Part  8  is  being  revised  to 
n  iflect  organizational  realignments 
v  ithin  Chapter  2,  the  Office  of  the 
t  eputy  Commissioner  for  Operations; 
Oiapter  3,  the  Office  of  the  Deputy  for 
iTograms  and  Chapter  85,  the  Oflice  of 
t]  le  £)eputy  Commissioner,  Policy  and 
E  rtemal  Affairs.  The  following  diapters 
n  fleet  these  changes. 

S  atement  of  Organization,  Functions, 
D  elegations  of  Authority 

Fart  S  of  the  Statement  of 
C  rganization.  Functions  and 
C  alegations  of  Authority  for  the 
D  apartment  of  Health  and  Human 
8  srvice  (HHS)  covers  the  Social  Security 
A  dministration  (SSA).  Notice  is  being 
g  ven  that  Chapter  S2,  the  Office  of  the 
D  jputy  Commissioner  for  Operations 
(C IDCO)  is  being  amended.  The  Office  of 
P  iblic  and  Employee  Services  (OPES) 
ai  id  the  Office  of  Operations 

V  anagement  and  Program  Integration 

((  OMPI)  are  being  abolished  and  a  new 
O  Bee  of  Public  Service  and  Operations 
Si  ipport  (OPSOS)  is  being  established  to 
n  place  them.  The  Office  of  Telephone 
S  rvices  (OTS)  is  also  being  established. 
T  le  changes  are  as  follows. 
C  lapter  2 

O  fice  of  the  Deputy  Conunissioner, 
Operations 
S2.00    Mission 
52.10    OrganizatioB 
52.20    Functions 

Si  vtion  S2. 1 0    The  Office  of  the  Deputy 
C  fmmissioner,  Operations — 
IC  Organization) 

D  ilete 

G.  The  Office  of  Public  and  Employee 
S(  rvices  (S2J). 
H.  The  Office  of  Operations 

V  anagement  and  Program  Integration 
a  2K). 


02/10/94 
Xi2J10/9A 


Dated:  October  7, 1994. 
James  F.  Patten, 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Civil  Fraud  and 
Administrative  Adjudication. 
(FR  Doc  94-25935  Filed  10-19-94;  8:45^ainl 
BILUNQ  COM  iMO-0*-^ 


Hi  tablish 

G.  The  Office  of  Public  Service  and 
02/10/94    O  )erations  Support  (S2N). 

H.  The  Office  of  Telephone  Services 

(S  2Q). 


Si  ction  S2.20    The  Office  of  the  Deputy 
C  >mmissioner,  Operations— (Functions) 

I>  lete 

G.  The  Office  of  Public  and  Employee 
&  rvices  (S2J)  in  its  entirety. 


H.  The  Office  of  Operations 
Management  and  Program  Integration 
(S2K)  in  its  entirety. 

Establish 

G.  The  Office  of  Public  Service  and 
Operations  Support  (82N)  provides 
operations  analysis,  program  support, 
service  to  the  public  and  employee 
services  for  the  Deputy  Commissioner, 
Operations,  and  conducts  studies  and 
analyses.  Provides  broad  operations 
support  to  the  field  offices  (FO), 
teleservice  centers  (TSC),  processing 
center  operations  (PCO),  the  Office  of 
Disability  and  International  Operations 
(ODIO)  and  the  Office  of  Central 
Records  Operations  (OCRO).  OPSOS 
also  integrates  operational  delivery  of 
public  services  under  the  retirement, 
survivors  and  disability  insurance 
(RSDI),  the  supplemental  seciu-ity 
income  (SSI)  and  health  insurance  (HI) 
programs  for  domestic  beneficiaries  and 
delivery  of  RSDI  program  services  to 
foreign  beneficiaries.  Provides  broad 
operations  support  to  the  maintenance 
of  the  basic  earnings  data  which  support 
the  Social  Security  programs.  Conducts 
activities  associated  with  the  overall 
effectiveness  and  efficiency  of  the 
Deputy  Commissioner  for  Operations 
(DCO)  components.  Directs  and 
coordinates  internal  management 
support  functions  to  ensure  effective 
position  management,  workforce 
util^tion  and  management  analysis 
and  planning.  Directs  the  overall  DCO 
budget  process.  Plans,  implements, 
manages  and  assesses  the  interrelated 
duties  of  delivering  SSA  program  and 
related  services  to  the  public. 

H.  The  Office  of  Telephone  Services 
(S2Q)  plans,  implements,  operates  and 
evaluates  SSA's  telephone  service  to  the 
public  delivered  by  the  National  800 
Number  and  SSA  FOs.  Plans  and 
conducts  studies,  pilots  and  analyses  of 
800  Number  and  FO  telephone 
operations  to  assess  and  improve  the 
service  provided.  Provides  direct 
support  to  37  TSC&and  approximately 
1,300  FOs,  including  developing  and 
communicating  uniform  operating 
policies  and  procedures.  Maintains 
close,  effective  working  relationships 
with  SSA  policy,  program  and 
administrative  components,  with  other 
Federal  agencies  and  with  vendors 
which  have  important  roles  in  the 
delivery  and  evaluation  of  SSA's 
telephone  service  to  the  public. 
Manages  SSA's  National  800  Number 
network  operation,  designs  and 
administers  call  routing  plans, 
continuously  monitors  call  handling 
and  adjusts  routing  to  handle  emergency 
situations  and  to  maximize  call 
answering  effectiveness  and  efficiency. 
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Delete 

Subchapter  S2J.  the  Office  of  Public 
and  Employee  Services  in  its  entirety. 

Dolete 

Subchapter  S2K,  the  Office  of 
Operations  and  Program  Integration  in 
its  entirety. 

Add  Subchapter 
Subchapter  S2N 

Office  of  Public  Service  and  Operations 
Suppwrt 
S2N.00    Mission 
S2N.10    Organization 
S2N'20.    Functions 

Section  S2N.00 '  The  Office  of  Public 
Sen'ice  and  Operations  Support — 
(Mission) 

The  Office  of  Public  Service  and 
Operations  Support  (OPSOS)  provides 
operations  analysis,  program  support, 
service  to  the  public  and  employee 
services  for  the  DCO,  and  conducts 
studies  and  analysis.  Provides  broad 
operations  support  to  the  FOs,  TCSs. 
PCOs,  ODIO  and  OCRO.  Integrates 
operational  delivery  of  public  services 
under  the  RSDI,  SSI  and  HI  programs  for 
domestic  beneficiaries  and  delivery  of 
RSDI  program  services  to  foreign 
beneficiaries.  Provides  broad  operations 
support  to  the  maintenance  of  the  basic 
earnings  data  which  support  the  Social 
Security  programs.  Conducts  activities 
associated  with  the  overall  effectiveness 
and  efficiency  of  DCO  components. 
Directs  and  coordinates  internal 
management  support  functions  to 
ensure  effective  position  management; 
workforce  utilization  and  management 
analysis  and  planning.  Directs  the 
overall  DCO  budget  process.  Plans, 
implements,  manages  and  assesses  the 
interrelated  duties  of  delivering  SSA 
program  and  related  services  to  the 
public. 

Section  S2N.  10    The  Office  of  Public 
Sen-ice  and  Operations  Support — 
(Organization) 

The  Office  of  Public  Service  and 
Operations  Support,  under  the 
leadership  of  the  Associate 
Commissioner  for  Public  Ser\ice  and 
Operations  Support,  includes: 

A.  The  Associate  Commissioner  for 
Public  Service  and  Operations  Support 
(S2N). 

B.  The  Deputy  Associate 
Commissioner  for  Public  Service  and 
Operations  Support  {S2N). 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Public 
Sor\ice  and  Operations  Support  (S2N). 


Section  S2N.20    The  Office  of  Public 
Service  and  Operations  Support — 
(Functions) 

A.  The  Associate  Commissioner  for 
Public  Service  and  Operations  Support 
(S2N)  is  directly  responsible  to  the  DCO 
for  carrying  out  OPSOSs  mission  and 
provides  general  supervision  to  the 
major  components  of  OPSOS. 

B.  The  Diieputy  Associate 
Commissioner  for  Public  Service  and 
Operations  Support  (S2N)  assists  the 
Associate  Commissioner  in  canning  out 
his/her  responsibilities  and  performs 
other  duties  as  the  Associate 
Commissioner  may  prescribe. 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Public 
Service  and  Operations  Support  (S2N) 
provides  the  Associate  Commissioner 
with  staff  assistance  on  the  full  range  of 
his/her  responsibilities. 

Delete 

Subchapter  S2M,  Office  of  800 
Number  Operations  in  its  entirety. 

Add  Subchapter 

Subchapter  S2Q 

Office  of  Telephone  Services 
S2Q.00    Mission 
S2Q.10    Organization  , 
S2Q.20     Functions 

Section  S2Q.00    The  Office  of 
Telephone  Sen-ices — (Mission) 

The  Office  of  Telephone  Services  is 
responsible  for  planning,  implementing, 
operating  and  evaluating  SSA's 
telephone  service  to  the  public 
delivered  by  the  National  800  Nimiber 
and  SSA  FOs.  The  Office  plans  and 
conducts  studies,  pilots  and  analyses  of 
800  Number  and  FO  telephone 
operations  to  assess  and  improve  the 
service  provided.  The  office  pro\ides 
direct  support  to  37  TSCs  and 
approximately  1.300  FOs.  including 
developing  and  communicating  uniform 
operating  policies  and  procedures.  The 
office  maintains  close,  effective  working 
relationships  with  SSA  policy,  program 
and  administrative  components,  with 
other  Federal  agencies  and  with  vendors 
which  have  important  roles  in  the 
delivery  and  evaluation  of  SSA's 
telephone  ser\'ice  to  the  public.  This 
office  manages  SSA's  National  800 
Number  network  operation,  designs  and 
administers  call  routing  plans, 
continuously  monitors  call  handling 
and  adjusts  routing  to  handle  emergency 
situations  and  to  maximize  call 
answering  effectiveness  and  efficiency. 

Section  S2Q.  1 0    The  Office  of 
Telephone  Senices — (Organization) 

The  Office  of  Telephone  Services 
includes: 


A.  The  Director  of  the  Telephone 
Services  (S2Q). 

B.  The  Deputy  Director  of  the  Office 
of  Telephone  Services  (S2Q). 

C.  The  Immediate  Office  of  the 
Director  of  the  Office  of  Telephone 
Services  (S2Q). 

Section  S2Q.20    The  Office  of  , 
Telephone  Sen-ices — (Functions} 

A.  The  Director.  Office  of  Telephone 
Services  (S2Q)  is  directly  responsible  to 
the  DCO  for  carrying  out  the  Office's 
mission  relating  to  the  operation  of 
SSA's  National  800  Number  and  FO 
telephone  service,  and  provides  general 
supervision  to  the  major  components  in 
the  Office. 

B.  The  Deputy  Director.  Office  of 
Telephone  Sen-ices  (S2Cy  assists  the- 
Director  in  carrying  out  his/her 
responsibilities  and  performs  other 
duties  as  the  Director  may  prescribe. 

C.  The  Immediate  Office  of  the  Office 
of  Telephone  Ser\ices  (S2Q)  provides 
the  Director  with  staff  assistance  over 
the  full  range  of  his/her  responsibilities. 

Statement  of  Organization.  Functions. 
Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization.  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  covers  the  Social 
Security  Administration  (.SSA).  Notice 
is  being  given  that  Chapter  S3,  the 
Office  of  the  Deputy  Commissioner  for 
Programs  is  being  amended.  The  Office 
of  Retirement  and  Survivors  insurance 
(ORSI)  and  the  Office  of  Supplemental 
Security  Income  (OSSl)  are  being 
abolished  and  a  new  Office  of 
Retirement  and  Survivors  Insurance  and 
Supplemental  Security  Income  Policy 
(ORSISSIP)  is  being  established  to 
replace  them.  The  changes  are  as 
follows: 

Chapter  3 

Office  of  the  Deputy  Commissioner.  Programs 
53.00    Mission 
S3. 10    Organization 
83.20    Functions 

Section  S3. 10    The  Office  of  the  Dt-puty 
Commissioner.  Programs — 
(Organization) 

Delete 

D.  The  Office  of  Retirement  and 
Survivors  Insurance  (S.iB). 

F.  The  Office  of  Supplemental 
Security  Income  (S3E). 

Establish 

D.  The  Office  of  Retirement  and 
Survivors  Insurance  and  Supplemental 
5»ocurity  hicome  Policy  (83)). 
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Reletter 
"G"  to  "F"  and  "H"  to  "G" 

Section  S3.20    The  Office  of  the  Deputy 
Commissioner.  Programs — (Functions) 

Delete 

D.  The  Office  of  Retirement  and 
Survivors  Insurance  (S3B)  in  its 
entirety. 

F.  The  Office  of  Supplemental 
Seciuity  Income  (S3E)  in  its  entirety. 

Establish 

D.  The  Office  of  Retirement  and 
Survivors  Insurance  and  Supplemental 
Security  Income  Policy  (S3J)  develops, 
coordinates  and  evaluates  the  program 
issues  the  operational  policies, 
standards  and  instructions  for  the  RSI 
and  SSI  programs.  Develops  cost 
estimates  for  the  SSI  program.  Develops 
and  issues  policies  and  guidelines  for 
use  by  State  and  Federal  organizations 
which  implement  the  SSI  provision. 
Develops  agreements  with  the  States 
that  govern  State  supplementation 
programs,  Medicaid  eligibility,  data 
exchange  programs,  food  stamps  and 
fiscal  reporting  processes.  Plans  and 
directs  continuing  performance 
evaluation  and  economic  and  social 
survey  programs  to  evaluate  the  current 
impact  and  future  needs  of  the  RSI  and 
SSI  programs. 

Reletter 

"G"  to  "F"  and  "H"  to  "G". 

Add  Subchapter 

Subchapter  S3) 

Office  of  Retirement  and  Survivors  Insurance 
and  Supplemental  Security  Income 
Policy 

S3J.00    Mission 

S3J.10    Organization 

S3J.20    Functions 

Section  S3J.000    The  Office  of 
Retirement  and  Sunnvors  Insurance  and 
Supplemental  Security  Income  Poiicy — 
(Mission) 

The  Office  of  Retirement  and 
Survivors  Insurance  and  Supplemental 
Security  Income  Policy  (ORSISSIP) 
provides  SSA-wide  leadership  and 
direction  to  the  development, 
coordination  and  promulgation  of  RSI 
and  SSI  policies  and  procedures.  It 
develops,  coordinates  and  evaluates  the 
program  and  issues  the  operational 
policies,  standards  and  instructions  for 
the  RSI  and  SSI  programs.  Develops  cost 
estimates  for  the  SSI  program.  Develops 
and  issues  policies  and  guidelines  for 
use  by  State  and  Federal  organizations 
which  implement  the  SSI  provision. 
Develops  agreements  with  the  States 
that  govern  State  supplementation 
programs,  Medicaid  eligibility,  data 


ixchange  programs,  food  stamps  and 
iscal  reporting  processes.  Plans  and 
I  lirects  continuing  performance 

<  (valuation  and  economic  and  social 
urvey  programs  to  evaluate  the  current 
mpact  and  future  needs  of  the  RSI  and 

'<  >SI  programs. 

>ection  S3f. IQ    The  Office  of 
.  letirement  and  Survivors  Insumnce  and 
tupplemental  Security  Income  Policy- 
Organization) 

The  Office  of  Retirement  and 
1  lurvivors  Insurance  and  Supplemental 

lecurity  Income  Policy,  under  the 

eadership  of  the  Associate 
( lommissioner  for  Retirement  and 
!  lurvivors  Insurance  and  Supplemental 
i  Security  Income  Policy  includes: 

A.  The  Associate  Commissioner  for 

I  'etirement  and  Survivors  Insurance  and 
I  supplemental  Security  Income  Policy 
(S3]). 

B.  The  Deputy  Associate 

<  :ommissioner{s)  for  Retirement  and 

:  urvivors  Insurance  and  Supplemental 
I  ecurity  Income  Policy  (S3J). 

C.  The  Immediate  Office  of  the, 

i  issociate  Commissioner  for  Retirement 

{ nd  Survivors  Insurance  and 

i  upplemental  Security  Income  PoUcy 

(531). 

i  ection  S3).20    The  Office  of 
I  etirement  and  Survivors  Insurance  and 
.  upplemental  Security  Income  Policy — 
I  'unctions) 

A.  The  Associate  Commissioner  for 

I  etirement  and  Survivors  Insurance  and 
J  upplemental  Seciu-ity  Income  Policy 
( >3J)  is  directly  responsible  to  the 
I  eputy  Commissioner,  Programs  for 
( irrying  out  ORSISSIP's  mission  and 
I  rovides  general  supervision  to  the 
I  lajor  components  of  ORSISSIP.    • 

B.  The  Lteputy  Associate 

(  ommissioner(s)  for  Retirement  and 
i  urvivors  Insurance  and  Supplemental 
J  ecurity  Income  Policy  (S3J)  assists  the 
J  .ssociate  Commissioner  in  carrying  out 
I  is/her  responsibilities  and  performs 
t  Lher  duties  as  the  Associate 
( ommissioner  may  prescribe. 

C.  The  Immediate  Office  of  the 

J  ssociate  Commissioner  for  Retirement 

a  nd  Survivors  Insurance  and 

J  upplemental  Security  Income  Policy 

( ?3J)  provides  the  Associate 

(  ommissioner  and  Deputy  Associate 

(  ommissioner  with  staff  assistance  on 

t  le  full  range  of  their  responsibilities 

a  id  helps  coordinate  the  activities  of 

( iRSISSIP  components. 

Statement  of  Organization,  Functions 
qnd  Delegation  of  Authority 

Part  S  of  the  Statement  of 
C  irganization,  Functions  and 
I  elegations  of  Authdrity  for  the 


Department  of  Health  and  Human 
Services  (HHS)  covers  the  Social 
Security  Administration  (SSA).  Notice 
is  being  given  that  Chapter  S5,  the 
Office  of  the  Deputy  Commissioner  for 
Pohcy  and  External  Affairs  (DCPEA).  is 
being  amended  to  reflect  the 
establishment  of  the  Information 
Technology  Systems  Staff  (S5J),  Office 
of  Public  Inquiries  (S5J)  and  the  Office 
of  Disclosure  Policy  S5K).  The 
Management  Staff  (S5A-1)  is  being 
abolished.  The  new  material  and 
changes  are  as  follows. 
Chapter  5 

Office  of  the  Deputy  Commissioner,  Policy 
and  External  Affairs 
S5.00    Mission 
SS.IO    Organization 
S5.20    Functions 

Section  S5. 1 0    The  Office  of  the  Deputy 
Commissioner,  Policy  and  External 
Affairs — (Organization) 

Delete 

F.  The  Management  Staff  (S5A-1). 

Add 

F.  The  Information  Technology 
Systems  Staff  (S5C). 

J.  The  Office  of  Public  Inquiries  (S5J). 

K.  The  Office  of  Disclosure  Policy 
(S5K). 

Retitle 

E.  "The  Office  of  Policy  {S5R}"  to 
"The  Office  of  Policy  Communications 
(S5R)." 

Section  S5.20    The  Office  of  the  Deputy 
Commissioner,  Policy  and  External 
Affairs — (Functions) 

Delete 

F.  The  Management  Staff  (S5A-1)  in 
its  entirety. 

Add 

F.  The  Information  Technology 
Systems  Staff  (S5C)  designs,  implements 
and  maintains  automated  information 
and  commimications  systems  DCPEA- 
wide  and  provides  systems  support  to 
the  Deputy  Commissioner  for  Programs 
(DCP)  with  respect  to  the  Office  Support 
System. 

J.  The  Office  of  Public  hiquiries  (S5J) 
provides  central  receipt,  control, 
acknowledgement,  response,  and 
referral  program  for  all  high-priority  and 
other  inquiries  addressed  to,  or 
telephone  calls  directed  to,  SSA 
headquarters,  the  Commissioner  or 
other  SSA  executives.  The  Office 
develops  correspondence  policy  and 
procedure  and  guide  language  on 
recurring  topics  and  issues  for  use 
throughout  the  Agency. 

K.  The  Office  of  Disclosure  Policy 
(S5K)  develops  and  interprets  SSA 
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policy  governing  requests  for  disclosure 
of  Information  from  SSA  records  made 
under  the  provisions  of  the  Privacy  Act 
and  the  Freedom  of  Information  Act 
(FOIA). 

Retitle 

E.  The  Office  of  Policy  (S5R)  to  The 
Office  of  Policy  Communications  (S5R) 
and  amend  statement  to  read  as  follows: 
The  Office  of  Policy  Communications 
(S5R)  directs  the  planning  and  analysis 
of  programs  directly  administered  by 
SSA.  It  serves  as  the  focal  point 
throughout  the  Agency  to  make  certain 
that  strategic  policy  decisions  are 
properly  translated  into  operational 
policies  and  procedures  and  are 
implemented  in  an  effective  manner.  It 
coordinates  the  development  of  policies 
across  program  lines  to  ensure 
consistency  in  implementation.  The 
Offiq^  develops,  promulgates  and 
reviews  all  program  regulations  for 
consistency.  It  also  reviews  regulations 
for  directly-administered  programs  for 
consistency  with  statutory  and 
congressional  intent  and  with  SSA 
policy  decisions  and  requirements.  The 
Office  is  responsible  for  development, 
review  and  distribution  of  the  Agency's 
instructional  system.  It  ensures  Uiat 
policies  are  coordinated  internally  and 
that  all  instructional  materials 
developed  are  compatible  with  overall 
operating  policies  and  practices.  The 
Office  establishes  policies  relating  to  the 
Agency's  notices  to  the  public  and 
serves  as  the  focal  point  for  the 
Agency's  effort  to  improve  service  to  the 
public  through  issuing  clear  notices. 
The  Office  evaluates  ^e  effectivenes.'-.  of 
national  policies  in  meeting  program 
goals  and  recommends  program 
modifications. 

Amend 

The  Office  of  Public  Affairs  (S5E)  to 
read  as  follows:  The  Office  of  PubUc 
Affairs  (S5E)  implements  and  directs  a 
program  designed  to  develop  and 
preserve  working  relationships  with  a 
wide  variety  of  national  organizations, 
special  interest  and  advocacy  groups, 
the  media,  members  of  Congress,  other 
Federal  agencies  and  State  and  local 
governments,  for  purposes  of  securing 
understanding,  cooperation  and 
acceptance  of  SSA  programs,  policies 
and  procedures  and  for  providing 
avenues  of  public  participation  in  the 
decisionmaking  processes  of  SSA. 
Plans,  directs,  coordinates,  implements 
and  evaluates  SSA's  nationwide  public 
affairs  program,  which  involves 
interaction  with  other  Federal  and  State 
agencies,  and  other  organizations 
concerned  with  public  affairs  programs 
and  activities.  Develops  public 


information  programs  and  materials  to 
ensure  public  knowledge  and 
understanding  of  protections,  rights  and 
responsibilities  under  the  programs 
administered  by  SSA.  Directs  SSA's 
Satellite  Conununications  Network 
activities.  Directs  the  non-English 
communications  activities  within  SSA. 

Amend 

H.  The  Office  of  International  Policy 
(S5G)  to  read  as  follows:  The  Office  of 
International  Policy  (S5G)  serves  as 
SSA's  focal  point  for  international 
program  policy  matters  and  for  its 
participation  in  the  international  Social 
Security  community.  Serves  as  liaison 
to  international  agencies  and 
associations  which  deal  with  Social 
Security  matters.  Negotiates 
international  Social  Security 
(totalization)  agreements  with  foreign 
governments,  and  develops  policies  and 
procedures  to  implement  the 
agreements.  Develops  and  implements 
poUcies  and  procedures  relating  to  the 
operation  of  the  Social  Seciu-ity  program 
outside  the  United  States.  Provides 
programs  of  training  and  technical 
consultations  on  Social  Security  and 
related  fields  to  Social  Security  officials 
and  other  experts  outside  the  United 
States. 

Add  Subchapter 

Subchapter  S5C 

The  Information  Technology  Systems  Staff 
S5C  00    Mission 
S5C.10    Oi^ganization 
S5C.20    Functions 

Section  S5C.00    The  Information 
Technology  Systems  Staff— (Mission) 

The  Information  Technology  Systems 
Staff  (ITSS)  (S5C)  designs,  implements 
and  maintains  automated  information 
and  communications  systems  DCPEA- 
wide  and  provides  systems  support  to 
the  Deputy  Commissioner  for  Programs 
with  respect  to  the  Office  Support 
System. 

Section  S5C.  10    The  Information 
Technology  Systems  Staff— 
(Organization) 

Information  Technology  Systems 
Staff,  under  the  leadership  of  the 
Director  of  Information  Technolog}' 
Systems  Staff,  includes: 

A.  The  Director  of  Information 
Technology  Systems  Staff  (S5C). 

B.  The  Immediate  Office  of  the 
Director  of  Information  Technology 
Systems  Staff  (S5C). 

Section  S5C.20    The  Information 
Technology  Systems  Staff— (Functions) 

A.  The  Director  of  Information 
Technology  Systems  Staff  (S5C)  is 


directly  responsible  to  the  Deputy 
Commissioner,  PoUcy  and  External 
Affairs  (DCPEA).  for  carrying  out  ITSS's 
mission  and  provides  managerial 
direction  to  the  staff  of  ITSS. 

B.  The  Immediate  Office  of  the 
Director  of  Information  Technology 
Systems  Staff  (S5C)  provides  the 
Director  with  staff  assistance  on  the  full 
range  of  his/her  responsibilities. 

1.  Designs,  implements  and  maintains 
automated  information  and 
communications  systems  DCPEA-wide 
and  provides  systems  support  to  the 
Deputy  Commissioner  for  Programs 
(DCP)  with  respect  to  the  Office  Support 
System. 

2.  Prepares  all  support  documentation 
and  represents  DCPEA  interests  with 
respect  to  Information  Technology 
Systems  (fTS)  projects  and 
procurements,  including  performing 
project  officer  duties  on  major  contracts. 

3.  Performs  contract  management 
functions  for  all  DCPEA  computer 
system  contracts  and  interagency 
agreements. 

4.  Provides  end-user  support  to 
DCPEA  and  DCP  users.  Performs  Uaison 
function  with  vendors  for  servicing 
hardware  and  software. 

5.  Maintains  inventory  of  computer 
property  and  performs  property 
management  function  for  ITS  equipment 
and  software. 

6.  Designs  complex  computer-based 
systems  to  improve  efficiency  of  DCPEA 
operations  and  functions.  Performs 
management  analysis  of  requirements, 
woiicflow,  work  processes  and  writes 
specifications  for  computer  systems 
needed  to  improve  operations,  work 
processes  and  tasks. 

7.  Provides  day-to-day  operational 
management  and  support  services  for 
the  Office  Support  System  (OSS), 
including  minicomputers,  network, 
communications  and  microcomputer 
operations. 

8.  Serves  as  DCPEA  electronic  mail 
administrator. 

9.  Maintains  electronic  gateways  from 
OSS  networks  into  Agency  and  non- 
SSA  mainframe  and  other  computer 
systems. 

Add  Subchapter 

Subchapter  S5J 

The  Office  of  Public  Inquiries 
SSJ.OO    Mission 
S5J.10    Organization 
S5J.20    Functions 

Section  S5J.00    The  Office  of  Public 
Inquiries— (Mission) 

The  Office  of  Public  Inquiries  (OPI) 
provides  a  central  receipt,  control, 
acknowledgment,  response,  and  referral 
program  for  all  high-priority  and  other 
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inquiries  addressed  to,  or  telephone 
calls  directed  to,  SSA  headquartere,  the 
Commissioner  or  other  SSA  executives. 
The  Office  develops  correspondence 

!>olicy  and  procedure  and  guide 
anguage  on  recurring  topics  and  issues 
for  use  throughout  the  Agency. 

Section  S5f.  10    The  Office  of  Public 
Inquiries— (Organization) 

OPI,  under  the  leadership  of  the 
Director  of  the  Office  of  Public 
Inquiries,  includes: 

A.  The  Director  of  the  Office  of  Public 
Inquiries  (S5J). 

B.  The  Inunediate  Office  of  the 
Director  of  the  Office  of  Public  Inquiries 
(SSJ). 

C.  The  Procedures,  Appraisal  and 
Systems  Group  (S5JA). 

D.  The  Correspondence  Analysis  and 
Response  Group  (S5JB). 

Section  S5J.20    The  Office  of  Public 
Inquiries — (Functions) 

A.  The  Director  of  the  Office  of  Public 
Inquiries  (S5J)  is  directly  responsible  to 
the  Deputy  Commissioner,  Policy  and 
External  Affairs  (DCPEA),  for  carrying 
out  OPI's  mission  and  provides 
managerial  direction  to  the  major 
components  of  OPI. 

B.  The  Immediate  Office  of  the 
Director  of  the  Office  of  Public  Inquiries 
(SSJ)  provides  the  Director  with  sUtff 
assistance  on  the  full  range  of  his/her 
responsibilities. 

C.  The  Procedures,  Appraisal  and 
Response  Group  (PARC)  {S5JA)    - 
develops  policy  and  procedures 
concerning  the  style,  control,  workflow 
and  signature  of  correspondence,  and 
disseminates  the  information  to 
headquarters  components.  The  Group 
performs  a  pre-release  quality  review  of 
final  replies  prepared  to  OPI  to  ensure 
that  they  are  well-written,  acctirate  and 
responsive.  The  Group  designs  and 
oversees  OPI's  electronic 
correspondence  management  system 
and  provides  support  to  system  users. 
The  Group  directs  surveys  and  analyses 
to  increase  the  effectiveness  of  the 
correspondence  workflow  process 
throu^out  SSA. 

D.  trie  Correspondence  Analysis  and 
Response  Group  (CARG)  (S5JB) 
processes  all  written  and  telephone 
inquiries  received  in  OPI.  The  Group 
performs  correspondence  receipt, 
screening,  imaging,  routing  and 
letterwritlng  functions.  Identifies 
sensitive  inquiries  and  trends.  The 
Group  receives  and  responds  to 
telephone  inquiries. 

Add  Subchapter 

Subchapter  S5K 

The  Office  of  Disclosure  Policy 


S5K.00    Mission 
SSK.IO    Organization 
S5K.20    Functions 

S^cUonSSK.OO    The  Office  of 
L  sclosure  Policy— (Mission) 

The  Office  of  Disclosure  Policy  (ODP) 
d  ivelops  and  interprets  SSA  policy 
g(  iveming  requests  for  disclosiu^  of 
ii  formation  &om  SSA  records  made 
u  tder  the  provisions  of  the  Privacy  Act 
a]  id  the  Freedom  of  Information  Act 
(i  OIA). 

SvUonS5K.10    The  Office  of 
D  sclosure  Policy— (Organization) 

ODP,  under  the  leadership  of  the 
D  rector  of  the  Office  of  Disclosure 
P  ilicy,  includes: 

A.  The  Director  of  the  Office  of 
D  sclosure  Policy  (S5K). 

B.  The  Immediate  Office  of  the 
D  rector  of  the  Office  of  Disclosure 
Pihcy(S5K) 

S(  ction  S5K.20    The  Office  of 
D.  sclosure  Policy— (Functions) 

A.  The  Director  of  the  Office  of 
DJsclosiire  Policy  (S5K)  is  directly 
responsible  to  the  Deputy 

O  tmmissioner,  Policy  and  External 
A  fairs  (DCPEA),  for  carrying  out  ODP's 
m  ssion  and  provides  managerial 
d  rection  to  the  major  components  of 
ODP. 

B.  The  Immediate  Office  of  the 
D  rector  of  the  Office  of  Disclosure 

Pi  ilicy  (S5K)  provides  the  Director  with 
St  tff  assistance  on  the  full  range  of  their 
re  spon'sibilities. 

1.  Develops  and  interprets  SAA  policy 
g(  veming  requests  for  information  made 
u]  ider  the  provisions  of  the  Privacy  Act. 

2.  Develops  national  standards 

re  ating  to  the  release  and  exchange  of 
pi  rsonal  data  in  SSA  data  bases. 
K^ages  SSA's  interaction  with  other 
agencies  in  negotiating  data  releases  and 
e)  changes.  Develops  and  interprets  SSA 
p(  licy  related  to  personal  access 
in  tiatives  which  allow  individuals  to 
u!  B  technology  (e.g.,  personal 
cc  mputers,  kiosks)  to  access  their 
re  :ords  from  SSA  data  bases. 

3.  Negotiates  with  various  federal 

gc  t/emment  entities  regarding  electronic 
d{  ta  sharing,  direct  terminal  access  to 
Si  A  computer  records  and  use  of  the 
S<  cial  Security  Nimiber. 

1.  Assures  Agencywide  sensitivity  to 
in  portance  of  privacy  considerations  in 
al  situations  involving  disclosure  of 
SJ  A  data  about  individuals.  Reviews 
A  ency  projects  and  initiatives  to 
ei  sure  compliance  with  the  Privacy  Act 
ar  d  related  laws  and  regulations. 
E)  amines  public  service  issues  related 
to  handling  various  information 
re  (uests  from  the  public.  Develops 


decisions  on  Privacy  Act  appeals  for  the 
Commissioner. 

5.  Develops  and  interprets  SSA  policy 
governing  requests  for  information  made 
under  the  provisions  of  the  Freedom  of 
Information  Act  (FOIA),  Directs  FOIA 
activities  in  SSA,  develops  SSA's  FOIA 
poUcies  and  procediues,  and  prepares 
the  Aimual  Report  to  Congress  on  these 
activities.  Decides  whether  records  are 
required  to  be  disclosed  to  members  of 
the  public.  Develops  decisions  on  FOIA 
appeals  for  the  Commissioner  and 
Eieputy  Commissioner. 
Subchapter  S5E 
The  Office  of  Public  Affairs 

Section  S5E.00    The  Office  of  Public 
Affairs — (Mission) 

Amend  to  read  as  follows:  The  Office 
of  Public  Affairs  implements  and  directs 
a  program  designed  to  develop  and 
preserve  working  relationships  with  a 
wide  variety  of  national  organizations, 
special  interest  and  advocacy  groups, 
the  media,  members  of  Congress,  other 
Federal  agencies  and  State  and  local 
governments,  for  purposes  of  securing 
understanding,  cooperation  and 
acceptance  of  SSA  programs,  policies 
and  procedures  and  for  providing 
avenues  of  public  participation  in  the 
decisionmaking  processes  of  SSA. 
Plans,  directs,  coordinates,  implements 
and  evaluates  SSA's  nationwide  public 
affairs  program,  which  involves 
interaction  with  other  Federal  and  State 
agencies,  and  other  organizations 
concerned  with  public  affairs  programs 
and  activities.  Develops  pubUc 
information  programs  and  materials  to 
ensure  public  knowledge  and 
understanding  of  protections,  rights  and 
responsibilities  imder  the  programs 
administered  by  SSA.  Directs  SSA's 
SateUite  Communications  Network 
activities.  Directs  the  non-English 
communications  activities  within  SSA. 

Section  S5E.10    The  Office  of  Public 
Affairs — (Organization) 

Delete 

F.  The  Office  of  Public  Inquiries 
(S5EP)  in  its  entirety. 

SecUon  S5E.20    The  Office  of  Public 
Affairs — (Functions) 

Delete 

F.  The  Office  of  Public  Inquiries 
(S5EP)  in  its  entirety. 

Subchapter  S5G 

Section  S5G.00    The  Office  of 
International  Policy — (Mission) 

Amend  to  read  as  follows:  The  Office 
of  International  Policy  serves  as  SSA's 
focal  point  for  international  program 
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policy  matters  and  for  its  participation 
in  the  international  Social  Security 
community.  Serves  as  Uaison  to 
international  agencies  and  associations 
which  deal  vd&  Social  Security  matters. 
Negotiates  international  Social  Security 
(totalization)  agreements  with  foreign 
governments,  and  develops  policies  and 
procedures  to  implement  the 
agreements.  Develops  and  implements 
policies  and  proceduires  relating  to  the 
operation  of  the  Social  Security  program 
outside  the  United  States.  Provides 
programs  of  training  and  technical 
consultations  on  Social  Security  and 
related  fields  to  Sodal  Seciirity  officials 
and  other  experts  outside  the  United 
States. 

Subchapter  S5R 
The  Office  of  Policy 

Retitle  The  Office  of  Policy  (S5R)  to 
The  Office  of  Policy  Communications 
(S5R)  and  amend  statement  to  read  as 
follows: 

Section  S5R.  1 0    The  Office  of  Policy 
Communications — (Mission) 

The  Office  of  Policy  Communications 
directs  the  planning  and  analysis  of 
programs  directly  administered  by  SSA. 
It  serves  as  the  focal  point  throughout 
the  Agency  to  make  certain  that  strategic 
policy  decisions  are  properly  translated 
into  operational  policies  and  procedures 
and  are  implemented  in  an  effective 
manner.  It  coordinates  the  development 
of  policies  across  program  lines  to 
ensure  consistency  in  implementation. 
The  Office  develops,  promulgates  and 
reviews  all  program  regulations  for 
consistency.  It  also  reviews  regulations 
for  directly-administered  programs  for 
consistency  with  statutory  and 
congressional  intent  and  with  SSA 
policy  decisions  and  requirements.  The 
Office  is  responsible  for  development, 
review  and  distribution  of  the  Agency's 
instructional  system.  It  ensures  tiiat 
policies  are  coordinated  internally  and 
that  all  instructional  materials 
developed  are  compatible  with  overall 
operating  policies  and  practices.  The 
Office  establishes  policies  relating  to  the 
Agency's  notices  to  the  public  and 
serves  as  the  focal  point  for  the 
Agency's  effort  to  improve  service  to  the 


pubUc  through  issuing  clear  notices. 
The  Office  evaluates  toe  effectiveness  of 
national  policies  in  meeting  program 
goals  and  recommends  program 
modifications. 

Dated:  October  12, 1994. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services.      ' 
[PR  Doc.  94-25944  filed  10-19-94;  8:45  ami 

BILUNG  CODE  419»-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  R-e4-1626;  FR-a027-N-03] 

Notice  of  Submission  of  Proposed 
infomfiation  Coiiection  to  0MB 

agency:  Office  of  Administi^tion,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
sohciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  arc 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  fi-om  the 
date  of  this  Notice.  Conunents  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  )oseph  F.  Lackey,  Jr., 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  titie  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  c^  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  September  29. 1994. 
David  S.  Cristy, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Managemtnt 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Application  for  Designation  as 
Fee  Personnel-VA  and  Fee  or  Roster 
Designation-HUD  (FR-3027). 

Office:  Housing. 

Description  Of  The  Need  For  The    ' 
Information  And  Its  Proposed  Use: 
This  is  an  application  for  fee 
personnel  designation  to  perform 
appraisals  or  inspections  in 
connection  with  mortgage  insurance 
or  loan  guaranty  or  HUD/VA 
properties. 

Form  Number:  HUD-92563. 

Respondents:  Small  Businesses  or 

Organizations. 
Frequency  Of  Submission:  On  Occasion. 
Reporting  Burden: 


NumtDer  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Form  HUO-92563 


50,000 


1 


25,000 


Total  Estimated  Burden  Hours: 
25,000. 

Status:  Revision. 


Contact:  Larry  D.  Toler,  HUD,  (202) 
708-5017;  Joseph  F.  Lackey,  Jr..  OMB, 
(202)  395-7316. 


Dated:  September  29, 1994. 
[FR  Doc.  94-25975  Filed  10-19-^4:  8  45  am) 
BILUNG  CODE  4210-01-M 
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{Docket  NaM-«4-3824] 

Notlea  of  Submission  of  Proposed 
Information  CoHeeUons  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 

SUMMARY:  Tlie  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Builchng,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 


tdll-£ree  nimiber.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
frbm  Ms.  Weaver. 
SfPPLEMENTARY  INFORMATION:  The 
partment  has  submitted  the  proposals 
the  collections  of  information,  as 

ibed  below,  to  OMB  for  review,  as 
uired  by  the  Paperwork  Reduction 
t  (44  U.S.C.  Chapter  35). 
The  Notices  Ust  the  following 
'ormation:  (1)  The  title  of  the 
brmation  collection  proposal;  (2)  the 
"ce  of  the  agency  to  collect  the 
ii^ormation;  (3)  the  description  of  the 
nfed  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
io  formation  submissions  will  be 
re  quired;  (7)  an  estimate  of  the  total 
ni  imber  of  hours  needed  to  prepare  the 
in  formation  submission  including 
ni  imber  of  respondents,  frequency  of 
r6  sponse,  and  hours  of  response;  (8) 
w  lether  the  proposal  is  new  or  an 
ej  tension,  reinstatement,  or  revision  of 
ai  information  collection  requirement; 
ai  d  (9)  the  names  and  telephone 
ni  tmbers  of  an  agency  official  familiar 
w  th  the  proposal  and  of  the  OMB  Desk 
O  Beer  for  the  Department. 


HUCV-52564 
HU[>-52566 
HUD-52567 
HUD-62571 
HUD-i2573 
HUD-62574 


Total  Estimated  Burden  Hours: 
454.545. 

Status:  Reinstatement  with  changes. 

Contact:  John  T.  Comerford,  HUD,  - 
(202)  708-1872;  Joseph  F.  Uckey,  Jr., 
OMB.  (202)  395-7316. 

Dated;  October  5, 1994. 

Proposal:  Application  for  Multifamily 
Projects. 


Information  Cottection 


Total  Estimated  Burden  Hours: 
45,862. 

Status:  Reinstatement  with  changes. 

Contact:  Shirley  L.  Machonis,  HUD, 
(202)  708-2556;  Joseph  F.  lackey,  Jr.. 
OMB.  (202)  395-7316. 

Dated:  October  5. 1994. 


AutluMitjr:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  October  S,  1994. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Proposal:  Operating  Budget.  Supporting 
Schedules,  and  Board  Resolution. 

Office:  Pubhc  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  schedule  will  ensure  that  Public 
House  Authorities  (PHAs)  follow 
sound  financial  practices  and  that 
Federal  funds  are  used  for  eligible 
expenditures.  PHAs  will  use  3ie 
forms  as  a  financial  summary  and 
analysis  of  immediate  and  long-term 
operating  programs  and  plans  to 
provide  control  over  operations  and 
achieve  objectives. 

Form  Number:  HUD-52564.  52566. 
52567,  52571,  52573,  and  52574. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  Annually. 
Reporting  Burden: 


Number  of 
respondents 


^      Frequency      ^       Hours  per 


of  response 


response 


Burden 
hours 


3,780 
3,780 
3,780 
3,780 
3,780 
3,780 


116.5 

440,370 

1.0 

3,780 

.75 

2,835 

1 

3,780 

.75 

2,835 

.25 

945 

0  fice:  Housing. 

D  ascription  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  collection  is 
comprised  of  basic  application 
lackages  for  HUD  insurance  of 
nultifamily  projects,  hospitals, 
nursing  homes,  etc.,  under  a  variety  of 
)rograms.  HUD  needs  and  uses  this 


information  to  insure  equity  loans  to 

owners  of  certain  low  income 

projects. 
Form  Number:  HUD-92013,  92013-     , 

NHICF,  92013-HOSP.  and  92013 

Supplement. 
Respondents:  Non-profit  institutions 

and  businesses  or  other  for-profit. 
Frequency  of  Submission:  On  occasion. 
Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


6,257 


Varies 


Varies 


45.862 


Pi  oposal:  Report  on  Occupancy  for 
Public  Housing. 

0  jTice:  Public  and  Indian  Housing. 

D  ascription  of  the  Need  for  the 
information  and  Its  Proposed  Use: 
The  information  collected  will  be 
used  to  measure  and  evaluate  the 


utilization  of  Public  and  Indian 
Housing  units  by  low-income  families 
as  well  as  assure  that  all  persons  have 
an  equal  opportunity  to  participate  in 
and  receive  the  benefits  of  the 
housing  assistance  offered. 
Occupancy  and  tenant  characteristic 
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information  is  required  for  monitoring    Respondents:  State  or  Local 
and  compliance  activities.  Governments  and  non-profit 

Fomi  Number;  HUD-51234. 


institutions. 


Frequency  of  Submission:  Annually. 
Reporting  Burden: 


Number  of 
respoTKients 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


HUD-61234 


3,300 


1 


1 


3,300 


Total  Estimated  Burden  Hours:  3,300. 
Status:  Extension,  no  changes. 
Contact:  Edward  C.  Whipple,  HUD. 

(202)  708-0744;  Joseph  F.  Lackey,  Jr.. 

OMB,  (202)  395-7316. 

Dated:  October  5. 1994. 
(PR  Doc.  94-26013  Filed  10-19-94;  8:45  am] 

BILUNQ  CODE  421»-01-M 


[Docket  No.  N-94-3825] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Hsts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  September  29, 1994. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Proposal:  Management  Documents  for 
Multifamily  Housing  Projects. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  Management  documents  for 
Multifamily  Housing  projects  are 
needed  by  HUD  to  determine  the 
acceptability  of  proposed 
management  agents,  assure 
compUance  with  program 
requirements,  provide  leverage  for 
removing  poor  managers  and  recover 
excessive  management  fees. 

Form  Number:  HUD-9832,  9839A. 
9839B,  and  9839C. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  and  non-profit  institutions. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Initial  Profile 

Update  Profile 

Staff  and  Salaries  . 
Mgmt.  Certification 


900 

1 

2 

1.800 

2,700 

1 

J50 

1,350 

3.600 

1 

.17 

600 

3.600 

1 

.17 

600 

Total  Estimated  Burden  Hours:  4,350. 

Status:  Extension,  no  changes. 

Contact:  Barbara  Hunter,  HUD,  (202) 
708-3944;  Joseph  F.  Lackey,  Jr.,  OMB. 
(202)  395-7316. 

Dated:  September  29, 1994. 

IFR  Doc.  94-26014  Filed  10-^19-94;  8:45  am) 
BILLING  CODE  4210-01-M 


[Docket  No.  R-94-1518;  FR  2937-N-041 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  l}een  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  appUcable;  (5)  what  members 
of  the  public  will  be  affected  by  the 


Information  Ck>llection 
Recordkeeping 


Total  Estimated  Burden  Hours: 
232,893. 

Status:  Reinstatement  with  changes. 

Contact:  Frank  Price,  HUD,  (202)  708- 
2094;  Joseph  F.  Lackey.  Ir.,  0MB,  (202) 
395-7316. 

Dated:  September  29. 1994. 
(FR  Doc.  94-26015  Filed  10-19-94;  8:45  am] 

BtLUNC  COOE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-94-3729:  FR-3623-N-03] 

Announcement  of  Funding  Awards  for 
Section  8  Community  Investment 
Demonstration  Program  for  FY  1994 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
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p  oposal:  (6)  how  frequently 
ii  formation  submissions  will  be 
n  quired;  (7)  an  estimate  of  the  total 
ni  imber  of  hours  needed  to  prepare  the 
in  formation  submission  including 
m  imber  of  respondents,  frequency  of 
re  sponse,  and  hours  of  response;  (8) 
w  lether  the  proposal  is  new  or  an 
e:|tension,  reinstatement,  or  revision  of 
information  collection  requirement; 
ai  d  (9)  the  names  and  telephone 
ni  imbers  of  an  agency  official  familiar 
w  th  the  proposal  and  of  the  OMB  Desk 
O  ficer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
R(  duction  Act.  44  U.S.Q  3507;  Section  7(d) 
of  tile  Department  of  Housing  and  Urban 
D<  velopment  Act.  42  U.S.C.  3535(d). 

Sated:  September  29, 1994. 
0)  vid  S.  Cristy, 

A  ting  Director.  Information  Resources 
M  magement  Policy  and  Management 
D,  vision. 

Pi  oposal:  Home  Regulations-Interim 
Rule. 


Office:  Office  of  the  Secretary. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  Interim  Rule  provides  the 
implementing  regulations  for  the 
HOME  Program  authorized  by  Title  II 
of  the  Affordable  Housing  Act  of 
1990.  Under  the  HOME  Program, 
HUD  allocates  funds  among  public 
private-partnerships  for  the 
production  of  aff^ordable  housing  for 
low-income  families. 

Form  Number:  HUD-40094,  40095, 
40096,  40097  and  40107/A. 

Respondents:  State  or  Local 
Governments  and  non-profit 
institutions. 

Frequency  of  Submission:  Annually,  on 
occasion,  and  recordkeeping. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


2,249 
2,249 


50 
1 


.7382 
66.641 


83.017 
149,876 


R  form  Act  of  1989,  this  announcement 
n(  tifies  the  public  of  funding  award 
d(  cisions  made  by  the  Department 
ui  der  the  Section  8  Community 
Ir  I'estment  Demonstration  Program  for 
F  '  1994.  This  annoimcement  contains 
th  i  names  and  addresses  of  the  award 
w  nners  and  the  amounts  of  the  awards. 

F(  R  FURTHER  INFORMATION  CONTACT: 
Jo  ;eph  E.  Malloy,  Office  of  Insured 
M  jltifaraily  Housing  Development, 
R(  cm  6134.  telephone  (202)  708-3000; 
oi  Richard  L.  Schmitz,  Pohcies  and 
P]  x;edures  Division,  Room  6138, 
te  ephone  (202)  708-1113.  TDD  for 
h«  aring-  or  speech-impaired  individuals 
(2  )2)  708-4594.  (These  telephone 
ni  mbers  are  not  toll-free.) 
St,  MMARY  INFORMATION:  The  Section  8 
C(  mmunity  Investment  Demonstration 
Pi  agram  is  authorized  by  section  6  of 
th ;  HUD  Demonstration  Act  of  1993 
(P  ib.  L.  103-120,  approved  October  27. 
1<  93). 

The  Notice  of  Funding  Availability 
(^  OFA)  announcing  the  availability  of 
$1  DO.000,000  in  FY  1994  section  8 
bi  dget  authority  for  a  Community 


AFUCIO  Housing  Investment  Trust,  1717  K  Street. 

California  Public  Employee's  Retirement  System. 

362-3418  


Investment  Demonstration  Program  was 
published  in  the  Federal  Register  on 
April  26, 1994  (59  FR  21826).  The 
purpose  of  the  competition  was  to 
award  set-asides  to  attract  pension  fund 
investment  in  affordable  housing 
through  the  use  of  project -based  rental 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937. 
Applications  were  scored  and  selected 
to  receive  set-asides  on  the  basis  of . 
selection  criteria  contained  in  the 
NOFA. 

A  total  of  $1 00  million  has  been 
awarded  to  six  pension  funds.  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  those  awards  as  foliuus: 

Fiscal  Year  1994— Office  of  Housing- 
Recipients  of  Funding  Decisions 

Program  name:  Section  8  Community 
Investment  Demonstration  Program. 

Statute:  Public  Law  103-120.  October 
27.  1993. 


Fundin  ]  recipient  (name  and  address) 


^W.  Suite  707.  Washington,  DC  20006.  (202)  331-8055  

I  incoln  Plaza.  400  P  Street,  P.O.  Box  2749,  Sacramento.  CA  95812.  (916) 


Anx>unt  ap- 
proved 


S50.000.000 
10.000.000 
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Funding  recipient  (name  and  address) 


Community  Investments  Division,  Equitatde  Real  Estate  Investment  Managenrwnt,  Inc.,  787— 7th  Avenue.  New  York  NY  10019 
(212)554-4100 '" 

Housing  Investments,  Inc.,  Fund  lor  Affordable  Housing,  225  Franklin  St,  25th  Fkwr.  Boston,  MA  kTi 6,  (617)  261^^8"!!!!!!!! 

New  YorV  City  Office  of  the  Comptroller,!  Center  Street,  Room  736.  New  York.  NY  10007.  (212)  669-8177  

Philadelphia  Board  of  Pensions  and  Retirement,  Municipal  Pension  Fund,  2  Penn  Center  Plaza,  20th  Floor.  Philadeii)hia  PA 
19102-1712,(215)496-7400 „ _ _....'. 

Total  amount  funded  „ 
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Amount  ap- 
proved 


10,000,000 
10.000.000 
10.000,000 

10,000,000 


100.000,000 


Dated:  October  14, 1994. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
|FR  Doc.  94-26012  Filed  10-19-94;  8:45  am) 
BH.UNQ  COOE  4210-Z7-P 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3799;  FR-3711-N-02] 

Annpuncement  of  Funding  Awards  for 
Technical  Assistance  to  Public 
Housing  Authorities  and  Public 
Housing  Police  Departments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

ACTION:  Announcement  of  Funding 
Awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  tlie  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  the  funding  award 
for  Fiscal  Year  (FY)  1994  Technical 
Assistance  to  PubHc  Housing 
Authorities  and  PubUc  Housing  Police 
Departments.  The  purpose  of  this 
document  is  to  announce  the  names  and 
addresses  of  the  award  winner  and  the 
amount  of  the  award. 
FOR  FURTHER  INFORMATION  CONTACT: 
Malcolm  E.  Main,  Drug- Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development,  Room  4116,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410,  telephone  (202)  708-1197.  A 
telecommunications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  grant  is  authorized  under 
Chapter  2,  SubtiUe  C,  Title  V  of  the 
Anti-Drug  Abuse  Act  of  1988  (42  U.S.C. 
11901  et  seq.),  as  amended  by  Section 
581  of  the  National  Affordable  Housing 
Act  of  1990  (NAHA),  approved 


November  28. 1990,  Pub.  L.  101-625, 
and  Section  161  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550. 
approved  October  28,  1992). 

n.  Federal  Fiscal  Year  1994  Funding 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act  1993,  (approved 
October  28. 1993,  Pub.  L.  103-124),  (94 
App.  Act)  appropriated  $265  million  for 
the  Drug  Elimination  Program  of  which 
$5  million  is  to  be  used  for  funding 
technical  assistance  and  training.  The 
funding  available  under  this  program  is 
a  part  of  this  $5  million. 

ni.  Grant  Award 

On  June  28, 1994,  HUD  published  a 
Notice  of  Funding  Availabifity  (NOFA) 
announcing  the  availability  of  Si. 5 
million  in  FY  1994  funds  for  Technical 
Assistance  to  Public  Housing 
Authorities  and  Public  Housing  Pofice 
Departments  (59  FR  33372).  The 
Department  reviewed,  evaluated  and 
scored  the  applications  received  based 
on  the  criteria  in  the  NOFAs.  As  a 
result,  HUD  has  funded  the  application 
announced  below,  and  in  accordance 
with  section  102(a)(4)(C)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989),  the  Department  is  publishing 
details  concerning  the  recipients  of 
funding  awards,  as  follows:   ' 

Grant  Recipient:  Center  for  Public 
Safety,  Inc. 

Recipient  Contact  Person:  Thomas  J. 
Shaughnessy 

Address:  Center  for  Public  Safety, 
Inc.,  101  North  Main  Street, 
Harrisonburg,  Virginia  22801. 

Telephone  Number:  (703)  564-1534. 

Amount  Awarded:  $1,499,348.00. 

General  Objectives 

The  United  States  Department  of 
Housing  and  Urban  Development  (HUD) 
and  the  Center  for  Public  Safety,  Inc., 
(grantee)  have  entered  into  a  grant 
agreement  for  $1,499,348.00  of  PubUc 
and  Indian  Housing  Drug  Elimination 
Program  Technical  Assistance  funds  to: 


(1)  develop  a  program  to  improve  public 
housing  police  departments  in 
Baltimore  HA  and  Community 
Development,  Baltimore.  MD;  Boston 
HA.  Boston.  MA;  Buffalo  HA,  Buffalo, 
NY;  Chicago  HA,  Chicago,  IL;  Cuyahoga 
Metropolitan  HA,  Cleveland,  OH;  HA  of 
the  City  of  Los  Angeles,  Los  Angeles, 
CA;  HA  of  the  Qty  of  Oakland,  Oakland, 
CA;  HA  of  the  City  of  Pittsburgh. 
Pittsburgh.  PA;  HA  of  the  City  of 
Waterbury,  Waterbury,  CT;  Virgin 
Islands  HA,  Virgin  Islands;  Philadelphia 
HA.  and  Philadelphia.  PA,  (2)  facilitate 
law  enforcement  service  agreements 
between  housing  authorities  and  local 
government,  and  (3)  provide  the 
technical  assistance  to  implement  the 
program  and  agreements. 

This  is  a  cost-reimbursable  grant  for 
$1,499,348  for  a  1-year  base  period,  with 
4  option  years.  Each  additional  fiscal 
year  award  will  be  for  comparable 
amounts  based  upon  an  evaluation  of 
grant  performance  and  the  availability 
of  funds. 

Dated:  September  30. 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  94-26011  Filed  10-19-94;  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Administration 

[Docket  No.  N-94-3826;  FR-3797-N-01] 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Notice  of  a  Computer  Matching 
Program — HUD  and  Department  of 
Justice  (DOJ). 

SUMMIARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988  (Pub. 
L.  100-503),  Office  of  Management  and 
Budget  (OMB)  Guidelines  on  the 
Conduct  of  Matchmg  Programs  (54  FR 
25818  (June  19, 1989)).  and  OMB 
Bulletin  89-22,  "Instructions  on 
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Reporting  Computer  Matching  Programs 
to  the  0£Bce  of  Management  and  Budget 
(0MB),  Congress  and  the  PubUc,"  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
computer  matching  program  with  the 
Department  of  Justice  (DO J)  to  utilize  a 
computer  information  system  of  HUD, 
the  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS).  with  DOJ's 
debtor  files.  The  CAIVRS  data  base  now 
includes  delinquent  debt  information 
from  the  Departments  of  Agriculture, 
Education  and  Veterans  Affairs  and  the 
Small  Business  Administration.  This 
match  will  allow  prescreening  of 
applicants  for  debts  owed  or  loans 
guaranteed  by  the  Federal  Government 
to  ascertain  if  the  apphcant  is 
delinquent  in  paying  a  debt  owed  to  or 
insured  by  the  Federal  Govemment. 
Before  granting  a  loan,  a  lending  agency 
and/or  an  authorized  lending  institution 
will  be  able  to  interrogate  the  CAIVRS 
debtor  file  which  contains  the  Social 
Security  Numbers  (SSNs)  of  HUD's 
delinquent  debtors  and  defaulters  and 
debtor  files  of  the  DOJ  and  verify  that 
the  loan  applicant  is  not  in  default  on 
a  Federal  judgment  dt  delinquent  on 
direct  or  guaranteed  loans  of 
participating  Federal  programs. 
Authorized  users  place  a  telephone  call 
to  the  system.  The  system  provides  a 
recorded  message  followed  by  a  series  of 
instructions,  one  of  which  is  a    * 
requirement  for  the  SSN  of  the  loan 
apphcant.  The  system  then  reports 
audibly  whether  the  SSN  is  related  to 
delinquent  or  defaulted  Federal 
obligations  for  HUD  or  other  agency 
direct  or  guaranteed  loans.  As  a  result 
of  the  information  produced  by  this 
match,  the  authorized  users  may  not 
deny,  terminate,  or  make  a  final 
decision  of  any  loan  assistance  to  an 
applicant  or  take  other  adverse  action 
against  such  applicant,  until  an  officer 
or  employee  of  such  agency  has 
independently  verified  such 
information. 

DATES:  Effective  Date:  Computer 
matching  is  expected  to  begin  40  days 
after  pubhcation  of  this  notice  unless 
comments  are  received  which  will 
resiilt  in  a  contrary  determination,  or  40 
days  from  the  date  a  computer  matching 
agreement  is  signed,  whichever  is  later. 

Comments  Due  Date:  November  29, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk. 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  DC  20410. 
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C  )mmunications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
b^  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p  m.  weekdays  at  the  above  address. 
Fl  m  PRtVACY  ACT  INFORMATION  AND  FOR 
F1 IRTHER  MFORMATKM  FROM  RECtPtENT 

Ai  iENCY  CONTACT:  Jeanette  Smith, 
D  ^partmental  Privacy  Act  Officer, 
D  jpartment  of  Housing  and  Urban 
D  jvelopment,  451  7th  Street,  SW, 
W  ashington,  DC  20410,  telephone 
n  miber  (202)  708-2374.  (This  is  not  a 
tc  11- free  number.) 

Fl  IR  FURTHER  INFORMATION  FROM  SOURCE 
AI  JENCY  CONTACT:  Diane  J.  Miller,  Debt 
C  )llection  Management.  Department  of 
Ji  stice,  10th  and  Constitution  Avenue, 
N  \N.  Washington.  DC  20530.  Telephone 
n  unber  (202)  514-5343.  (This  is  not  a 
t(  U-free  number.] 

R  sporting 

In  accordance  with  Pub.  L.  100-503, 
tl  ejBomputer  Matching  and  Privacy 
P  otection  Act  of  1988,  as  amended,  and 
0  "fice  of  Management  and  Budget 
B  lUetin  89-22  "Instructions  on 
R  sporting  Computer  Matching  Programs 
tc  the  Office  of  Management  and  Budget 
(( 1MB).  Congress  and  the  Public;" 
c(  ipies  of  this  Notice  and  report,  in 
d  iplicate.  are  being  provided  to  the 
C  >mmittee  on  Govemment  Operations 
o  the  House  of  Representatives,  the 
C  )mmittee  on  Governmental  Affairs  of 
tl  e  Senate,  and  the  Office  of 
h  anagement  and  Budget 

A  iithority 

The  matching  program  will  be 
C(  nducted  under  the  authority  of  28 
U  S.C.  2301(e)  (3611  of  the  Federal  Debt 
C  >llection  Procedures  Act  of  1990,  Pub. 
L  101-647),  and  Office  of  Management 
ai  d  Budget  (OMB)  Circular  A-129 
(^  lanaging  Federal  Credit  Programs)  and 
A  -70  (PoUcies  for  Federal  Credit 
P  ograms  and  Non-Tax  Receivables.  One 
0  the  purposes  of  all  Executive 
d  ipartments  and  agencies — including 
H  LJD — is  to  implement  efficient 
ni  anagement  practices  for  Federal  credit 
pi  ograms. 

G  >)ectives  To  Be  Met  by  the  Matching 
Pi  ogram  ■ 

By  identifying  those  individuals  or 
a  rporations  against  whom  the  DOJ  has 
fi  ed  a  judgment,  the  Federal 
G  )vemment  can  expand  the 
p:  escreening  search  of  their  loan 
a  plicants  to  further  avoid  lending  to 
a  plicants  who  are  credit  risks. 

R  icords  To  Be  Matched 

HUD  will  utilize  its  system  of  records 
ei  titled.  Accounting  Records.  HUD/ 


DEPT-2.  The  debtor  files  for  HUD 
programs  involved  are  included  in  this 
system  of  records.  HUD's  debtor  files 
contain  information  on  borrowers  and 
co-borrowers  who  are  currently  in 
default  (at  least  90  days  delinquent  on 
their  loans);  or  who  have  any 
outstanding  claims  paid  during  the  last 
three  years  on  Title  II  insured  or 
guaranteed  home  mortgage  loans;  or 
individuals  who  have  defaulted  on 
Section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAIVRS  match,  HUD/DEPT-2, 
System  of  Records,  receives  its  program 
inputs  from  HUD/DEPT-28,  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans— Default;  HUD/ 
DEPT-32,  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1,  Rehabilitation  Loans- 
Delinquent/Default. 

The  DOJ  will  provide  HUD  with  its 
debtor  files  contained  in  its  system  of 
records  entitled.  Debt  Collection 
Management  System,  JUSTICE/JMEX- 
006.  HUD  is  maintaining  DOJ's  records 
only  as  a  ministerial  action  on  behalf  of 
DOJ,  not  as  a  part  of  HUD's  HUD/DEPT- 
2  system  of  records.  DOJ's  data  contain 
information  on  individuals  or 
corporations  who  have  defaulted  on 
Federal  judgments.  The  DOJ  will  retain 
ownership  and  responsibility  for  their 
system  of  records  that  they  place  vrith 
HUD.  HUD  serves  only  as  a  record 
location  and  routine  use  recipient  for 
DOJ's  data. 

Notice  Procedares 

HUD  will  notify  individuals  at  the 
time  of  application  (ensuring  that 
routine  use  appears  on  the  application 
form)  for  guaranteed  or  direct  loans  that 
their  records  will  be  matched  to 
determine  whether  they  are  delinquent 
or  in  default  on  a  Federal  debt.  HUD 
and  the  DOJ  will  also  publish  notices 
concerning  routine  use  disclosures  in 
the  Federal  Register  to  inform 
individuals  that  a  computer  match  may 
be  performed  to  determine  a  loan 
applicant's  credit  status  with  the 
Federal  Govemment. 

Categories  of  Records/Individuals 
Involved 

The  debtor  records  include  these  data 
elements:  SSN,  claim  number,  program 
code,  and  indication  of  indebtedness. 
Categories  of  records  include:  Records 
of  claims  and  defaults,  repayment 
agreements,  credit  reports,  financial 
statements,  records  of  foreclosures,  and 
Federal  judgment  liens. 

Categories  of  individuals  include: 
Former  mortgagors  and  purchasers  of 


HUD-owned  properties,  manufactured 
(mobile)  home  and  home  improvement 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  rehabilitation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  individuals 
or  corporations  against  whom 
judgments  have  been  filed  by  DOJ. 

Period  of  the  Match 

Matching  will  begin  at  lease  40  days 
&t)m  the  date  copies  of  the  signed  (by 
both  Data  Integrity  Boards)  computer 
matching  agreement  are  sent  to  both 
Houses  of  Congress  or  at  least  40  days 
from  the  date  this  Notice  is  published  in 
the  Federal  Register,  whichever  is  later, 
providing  comments  are  received  which 
would  result  in  a  contrary 
determination.  The  matching  program 
will  be  in  effect  and  continue  for  18 
months  with  an  option  to  renew  for  12 
additional  months  imless  one  of  the 
parties  to  the  agreement  advises  the 
other  in  writing  to  terminate  or  modify 
the  agreement. 

Issued  at  Washington,  DC,  October  14. 
1994. 

Marilynn  A.  Davis, 

Assistant  Secretary  for  Administration. 

|FR  Doc.  94-26016  Filed  10-19-94;  8:45  am) 
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[Docket  No.  N-84-3827;  FR  3802-N-01] 

Privacy  Act  of  1974;  Proposed 
Amendment  to  a  Systems  of  Records 

AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Notification  of  a  proposed 
amendment  to  an  existing  system  of 
records. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  (HUD) 
propo.-;ts  to  amend  its  system  of  records 
entitled  "Accounting  Records.  HUD/ 
DEPT-2"  in  its  inventory  of  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
Notice  of  this  system  was  last  published 
at  55  FR  17676,  April  26, 1990. 
EFFECTIVE  DATE:  This  action  will  be 
effective  without  further  notice  on 
November  21, 1994,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proposed  amendment  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410- 
0500.  Commimications  should  refer  to 
the  above  docket  niunber  and  title.  An 
original  and  four  copies  of  comments 


should  be  submitted.  Facsimile  (FAX) 
comments  are  not  acceptable.  A  copy  of 
each  communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURtHER  INFORMATION  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  at  (202)  708-2374,  or  Mary 
Felton  at  (202)  708-4256.  These  are  not 
toll-ft«e  numbers. 

SUPPLEMENTARY  INFORMATION:  HUD/ 
DEPT-2  contains  a  variety  of  records 
relating  to  HUD's  accounting  functions. 
These  records  are  maintained  for  the 
purpose  of  supporting  HUD's 
administrative  management  and 
collection  of  delinquent  debts, 
including  past  due  loan  payments, 
overpayments,  fines,  penalties,  fees, 
damages,  interest,  leases,  sales  of  real 
property  that  are  owed  to  HUD  or  to 
other  Federal  agencies.  Pursuant  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  notice  is  given  that  HUD 
proposes  to  modify  some  of  the  general 
routine  uses  and  add  new  routine  uses 
to  this  system  of  records.  The  revised 
routine  uses  (items  (i),  (k)  and  (I))  more 
specifically  identify  the  categories  of 
users  (i.e.,  other  Federal  agencies)  to 
whom  records  may  be  disclosed 
pursuant  to  authorized  and  approved 
computer  matching  programs 
undertaken  for  debt  collection  purposes. 
In  addition,  HUD  is  amending  other 
routine  uses  (items  (j),  (m),  (n),  (o),  and 
(p))  to  permit  more  effective 
administrative  management  and 
collection  of  delinquent  claims  and 
debts  owed  to  the  U.S.  Govemment 
under  any  programs  administered  by 
HUD. 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously,  the 
system  and  a  prefatory  statement 
containing  the  general  routines  used 
applicable  to  all  HUD  systems  of  records 
was  published  in  the  "Federal  Register 
Privacy  Act  Issuances,  1989 
Compilation,  Volume  I." 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  afforded  a  30- 
day  period  in  which  to  comment  on  the 
new  record  system. 

The  system  report,  as  required  by  5 
U.S.C.  552a(r),  has  been  submitted  to 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB),  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals"  dated  Jiuie  25,  1993  (58  FR 
36075,  July  2, 1993). 


Authority:  5  U.S.C.  552a;  88  Stat.  1896;  sec 
7(d).  Department  of  HUD  Act  (42  U.S.C 
3535(d)). 

Issued  at  Washington,  DC,  October  14, 
1994. 

Marilynn  A.  Davis, 

Assistant  Secretary  for  Administration. 

HUO/OEPT-2 
SYSTEM  KAME: 

Accounting  Records. 


ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  other  routine 
uses  are  as  follows: 

(a)  To  the  U.S.  Treasury— for 
disbursements  and  adjustments  thereof. 

(b)  To  the  Internal  Revenue  Service — 
for  reporting  of  sales  commissions  and 
for  reporting  of  discharged 
indebtedness; 

(c)  To  the  General  Accounting  Office, 
General  Service  Administration, 
Department  of  Labor,  Labor  housing 
authorities,  and  taxing  authorities — for 
audit,  accounting  and  financial 
reference  purposes. 

(d)  To  mortgage  lenders — for 
accounting  and  financial  reference 
purposes,  for  verifying  information 
provided  by  new  loan  applicants  and 
evaluating  creditworthiness. 

(e)  To  HUD  contractors — for  debt  and/ 
or  mortgage  note  servicing. 

(f)  To  financial  institutions  that 
originated  or  serviced  loans — ^to  give 
notice  of  disposition  of  claims. 

(g)  To  title  insurance  companies — for 
payment  of  hens. 

(h)  To  local  recording  offices — for 
filing  assignments  of  legal  documents, 
satisfactions,  etc. 

(i)  To  the  Defense  Manpower  Data 
Center  (DMDC)  of  the  Department  of 
Defense  and  the  U.S.  Postal  Service  to 
conduct  computer  matching  programs 
for  the  purpose  of  identifying  and 
locating  individuals  who  are  receiving 
Federal  salaries  or  benefit  payments  and 
are  delinquent  in  their  repajmient  of 
debts  owed  to  the  U.S.  Govemment 
uinder  certain  programs  administrated 
by  HUD  in  order  to  collect  the  debts 
under  the  provisions  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365) 
by  voluntary  repayment,  or  by 
administrative  or  salary  offset 
procedures. 

(j)  To  any  other  Federal  agency  for  the 
purpose  of  effecting  administrative  or 
salary  offset  procedures  against  a  person 
employed  by  that  agency  or  receiving  or 
eligible  to  receive  some  benefit 
payments  from  the  agency  when  HUD  as 
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a  creditor  has  a  claim  against  that 
person. 

(k)  With  other  agencies;  such  as, 
Departments  of  Agriculture,  Education 
and  Veteran  Affairs,  and  the  Small 
Business  Administration — for  use  of 
HUD'S  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS)  to  prescreen 
applicants  for  loans  or  loans  guaranteed 
by  the  Federal  Government  to  ascertain 
if  the  applicant  is  delinquent  in  paying 
a  debt  owed  to  or  insured  by  the 
Government. 

(1)  To  the  Internal  Revenue  Service  by 
computer  matching  to  obtain  the 
mailing  address  of  a  taxpayer  for  the 
purpose  of  locating  such  taxpayer  to 
collect  or  to  compromise  a  Federal 
claim  by  HUD  against  the  taxpayer 
pursuant  to  26  U.S.C  6103(m)(2)  and  in 
accordance  with  31  U.S.C.  3711,  3217, 
and  3718. 

(m)  To  a  credit  reporting  agency  for 
the  purpose  of  either  adding  to  a  credit 
history  file  or  obtaining  a  credit  history 
file  on  an  individual  for  use  in  the 
administration  of  debt  collection. 

(n)  To  the  U.S.  General  Accounting 
Office  (GAO),  Department  of  Justice, 
United  States  Attorney,  or  other  Federal 
agencies  for  further  collection  action  on 
any  delinquent  account  when 
circumstances  warrant. 

(o)  to  a  debt  collection  agency  for  the 
purpose  of  collection  services  to  recover 
monies  owed  to  the  U.S.  Government 
under  certain  programs  or  services 
administered  by  HUD. 

(p)  to  any  other  Federal  agency 
including,  but  not  limited  to.  the 
Internal  Revenue  Service  (IRS)  pursuant 
to  31  U.S.C.  3720A.  for  the  purpose  of 
effecting  an  administrative  offset  against 
the  debtor  for  a  delinquent  debt  owed  to 
the  U.S.  Government  by  the  debtor. 

DSCLOStmE  TO  CONSUMER  REPORTING 
AGENCIES: 

Dischsures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C. 
552a{b)(12),  disclosures  may  be  made 
from  the  record  system  to  consumer 
reporting  agencies  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  168a(f) 
or  the  Federal  Claims  Collection  Act  of 
1966,  31  U.S.C.  3701(a)(3)).  The 
disclosure  is  limited  to  information 
necessary  to  establish  the  identity  of  the 
individual,  including  name,  address  and 
taxpayer  identification  number  (Social 
Security  Number);  the  amount,  status, 
and  history  of  the  claim,  and  the  agency 
or  program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
credit  report. 

(PR  Doc.  94-26019  Filed  10-19-94;  8:45  atn) 
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Of  ice  of  the  General  Counsel 

[D(  cket  No.  D-94-1074;  FR-3801-0-01] 

Rekietegation  of  Authority  Concerning 
Clj  ims  Under  the  Federal  Tort  aalms 
Ac  :  and  the  Military  Personnel  and 
Ch  llian  Employees'  aalms  Act  of  1964 

AG  ;ncy:  Office  of  the  General  Counsel. 
HID. 

AC  ION:  Notice  of  redelegation  of 
au  hority. 


SUl  HMARY:  In  this  notice,  the  General 
Co  msel  redelegates  full  authority  to 
dis  )ose  of  claims  under  the  Federal  Tort 
Ch  ims  Act  and  the  Military  Personnel 
an«  Civilian  Employees'  Claims  Act  to 
the  Associate  General  Counsel  for 
Hu  nan  Resources  Law  and  to  the  Field 
Asi  istant  General  Counsel. 
EFf  ECnVE  DATE:  October  11, 1994. 
F0«  FURTHER  INFORMATION  CONTACT: 
Ma^lea  W.  Byrd,  Assistant  General 
CotJisel  for  Training  and 
Adlninistrative  Law,  Department  of 
Ho  ising  and  Urban  Development.  451 
7th  Street,  SW,  Room  10240. 
Wa  shington.  DC  20410,  202-708-4188. 
[Tk  is  is  not  a  toll-free  number.)  A  voice/ 
TD  D  number  is  available  at  1-800-708- 
32J9. 

SUl  PLEMENTARY  INFORMATION:  There  has 
be^  a  reorganization  of  the  Office  of 
General  Counsel  and  HUD's  Field 
stnjctiue  in  order  to  provide  the  best 
sertice  possible  to  HUD  program  and 
administrative  offices,  members  of  the 
puBlic,  and  program  beneficiaries 
rel]  ing  on  HUD's  legal  services.  Prior  to 
the  reorganization,  the  General  Coimsel 
hac  redelegated,  to  the  positions  of 
Asi  ociate  General  Counsel  for  Equal 
Op  (ortunity  and  Administrative  Law 
anc  Regional  Counsel,  the  authority  to 
har  die  claims  relating  to  the  Federal 
Toi :  Claims  Act  and  the  Military 
Per  »nnel  and  Civilian  Employees' 
Cla  ras  Act.  As  under  the  reorganization 
thei  e  positions  no  longer  exist,  the 
Gei  eral  Counsel  is  redelegating  the 
aut  lority  to  handle  these 
res  onsibilities  to  the  new  positions  of 
Asa  jciate  General  Counsel  for  Human 
Res  )urces  Law  and  Field  Assistant 
Ger  eral  Counsel. 

A  ccordingly,  the  General  Counsel 
red  legates  his  authority  under  the 
Fee  iTal  Tort  Claims  Act,  as 
imj  lemented  at  24  era  17.7,  and  his 
aut"  lority  under  the  Military  Personnel 
and  Qvilian  Employees'  Claims  Act,  as 
imf  lemented  at  24  CFR  17.47.  as 
foil  >ws: 

Sec  ion  A.  Authority  Redelegated 

1  The  Associate  General  Counsel  for 
Hui  lan  Resources  Law  is  redelegated 


the  power  and  authority:  (a)  To 
consider,  ascertain,  adjust,  determine, 
compromise,  allow,  deny,  or  otherwise 
dispose  of  claims  imder  the  Federal  Tort 
Claims  Act;  and  (b)  to  consider, 
ascertain,  adjust,  determine, 
compromise,  allow,  deny,  or  otherwise 
dispose  of  claims  under  the  Military 
Personnel  and  Civilian  Employees 
Claims  Act. 

2.  Each  Field  Assistant  General 
Counsel  is  redelegate  the  power  and 
authority:  (a)  To  consider,  ascertain, 
adjust,  determine,  compromise,  allow, 
deny,  or  otherwise  dispose  of  claims 
under  the  Federal  Tort  Claims  Act 
arising  out  of  occurrences  within  the 
HUD  geographical  area  for  which  the 
Field  Assistant  General  Counsel  is 
responsible;  and  (b)  to  consider, 
ascertain,  adjust,  determine, 
compromise,  allow,  deny,  or  otherwise 
dispose  of  claims  under  the  Military 
Personnel  and  Civilian  Employees' 
Claims  Act  by  HUD  employees  within 
the  geographical  area  for  which  the 
Field  Assistant  General  Coimsel  is 
responsible. 

Section  B.  Authority  Superseded 

This  redelegation  of  authority 
supersedes  the  redelegation  of  authority 
to  the  Associate  General  Counsel  for 
Equal  Opportunity  and  Administrative 
Law  and  to  Regional  Coimsel,  published 
on  January  17, 1983  at  48  FR  2069. 

Authorityr  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d);  24  CFR  17.7  and  17.47. 

Dated:  October  11, 1994. 
Nelson  A.  Diaz, 

General  Counsel,  Department  of  Housing  and 
Urban  Development. 

(FR  Doc.  94-26018  Filed  10-19-94;  8:45  am] 

BILUNG  CODE  421(MIV-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-S20-«5-»1 10-03;  COC55231] 

Colorado;  Proposed  Reinstatement  of 
Tenminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CCC55231,  Mesa 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  bom  September 
1, 1994,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16*/b  percent,  respectively.  The  lessee 
has  paid  the  required  S500 
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administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C.  188  (d)  and  (e).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  September  1, 
1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Milada  Krasilinec  of  the 
Colorado  State  Office  at  (303)  239-3767. 

Dated:  September  15, 1994. 

Milada  Krasilinec, 

Land  Law  Examiner,  Lease  Management 
Team. 

[FR  Doc.  94-26029  Filed  10-19-94;  8:45  am) 
BILLING  COOE  43KKIB-M 


[NM-930-131(M)1;  NMNM  782741 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  78274,  Lea  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  December  1, 
1993.  the  date  of  the  termination.  No 
valid  lease  has  been  issued  affecting  the 
land.  The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates  of 
$10.00  per  acre,  or  fraction  thereof,  and 
16^/3  percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
section  31  (d)  and  (e),  the  Bureau  of 
Land  Management  (BLM)  is  proposing 
to  reinstate  the  lease  effective  December 
1, 1993.  subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
the  reimbursement  for  cost  of 
publication  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Trujillo.  BLM.  New  Mexico  State 
Office.  (505)  438-7592. 

Dated:  October  7 , 1 994 . 
Angela  Trujillo, 
Chief,  Lease  Maintenance  Unit. 
IFR  Doc  94-25934  Filed  10-19-94;  8:45  ami 
BILLINO  COOE  4310-FB-M 


[WY-920-41-6700;  WYW1 14571] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

October  7. 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C  188  (d)  and  (e).  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW114571  for  lands  in  Fremont 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $20.00  per  acre,  or 
fraction  thereof,  per  year  and  I8V3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYVVl  14571  effective  February  1, 
1994,  subject  to  the  origii\al  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 
Supervisory  Land  Law  Examiner. 
IFR  Doc.  94-26033  Filed  10-19-94;  8:45  ami 
BILUNG  COOE  4310-22-M 

[WY-«2O-41-6700;  WYW129062J 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

October  7, 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl 29062  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  S125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  VVY\V129062  efi^ective  May  1, 


1994,  subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Pamela  J.  Lewis, 

Supervisory  Land  Law  Examiner. 

IFR  Doc.  94-26034  Filed  10-19-94;  8:45  am) 

BHXMQ  COOE  4310-a-M 

[WY-920-41-5700;  WYW129061] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

October  7. 1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW129061  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and 
was  accomplished  by  all  the  required 
rentals  accruing  fi^m  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $1000  per  acre,  or 
fraction  thereof,  per  year  and  I6V3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  \VYW129061  efiective  May  1, 
1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 
Supervisory  Land  Law  Examiner. 
(FR  Doc.  94-26035  Filed  10-19-94;  8:45  am) 
BILUNG  COOE  4310-22-M 

[NM-01 0-421 0-05;  NM-ei337] 

A  Direct  Sale  of  Put>lic  Land  to  William 
Gruenerwald 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  follovring  pubhc  land  has 
been  found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750.  43  U.S.C.  1713)  and  at  no  less 
than  the  estimated  fair  market  value  of 
$19,000.  The  land  v«ll  not  be  offered  for 
sale  until  at  least  60  days  after  the  date 
of  this  notice. 

New  Mexico  Principal  Meridian 

T.  20  N..  R.  23  E., 


Sec  3:  SEV4SEV4 
T.  21  N..  R.  23  B.. 

Set  11:  NWV4SWV4 

Sec  22:  SEViSW'A 

Sec  33:  SWV«NWV4.  NWV4SWV4 

The  subject  public  land  containing  2QQ 
acres,  more  or  less,  will  be  sold  to  William 
Gruenerwald  of  Colorado  Springs,  Colorado. 
Mr.  Gruenerwald  is  the  grazing  permittee  and 
owns  the  siirrounding  lands.  The  disposal  of 
these  parcels  is  in  conftxmance  with  the  Taos 
Resource  Management  Plan  approved  in 
October  1988.  The  disposal  is  consistent  with 
State  and  local  government  programs,  plans, 
and  applicable  regulations. 

EFFECTIVE  DATE:  Interested  parties  may 
submit  comments  on  the  d^ect  sale 
within  45  days  of  publication  of  this 
notice. 

ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  BLM,  Albuqerque 
District  OfBce,  435  Montano  NE, 
Albuquerque,  New  Mexico  87107. 

FOR  FURTHER  INFORMATION  CONTACT:  Lora 
Yonemoto,  BLM,  Taos  Resoiuce  Area 
Office.  224  Cruz  Alta  Road.  Taos,  New 
Mexico  87571  or  at  (505)  758-8851. 

SUPPiaiENTARY  INFORMATION:  The  direct 
sale  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  the 
Act  of  August  30. 1890  (43  U.S.C  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
virill  be  incorporated  in  the  patent 
document  or  other  document  of 
conveyance  is  available  for  review* at 
this  BLM  office. 

3.  Right-of-way  number  NM-5636  to 
New  Mexico  State  Highway  Department. 

Publication  of  this  notice  in  Federal 
Register  wiU  segregate  the  public  land 
from  appropriations  under  the  public 
land  laws  including  the  mining  laws  but 
not  mineral  leasing  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  a  patent  or  other  document 
of  conveyance,  270  days  from  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  upon  publication  of  Notice 
of  Termination,  whichever  occurs  first. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  Ihe 
Interior. 
Mkhael  R.  Ford. 
District  Manager. 

(FR  Doc.  94-26030  Filed  10-19-94: 8:45  am) 
HUJNQ  COM  4)1».f».«l 
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P  >..442-05-1420-0(q 


F  Ung  of  Plats  of  Survey,  Idaho 

The  plat  of  the  following  described 
h  ad  was  officially  filed  in  the  Idaho 
S  ate  Office.  Bureau  of  Land 
h^anagement,  Boise.  Idaho,  effective 
9J0O  a.m.,  October  13, 1994. 

The  plat  representing  the  dependent 
rqsiuvey  of  portions  of  the  west 
b<^undary,  the  subdivisional  lines,  and 
adjusted  1874  meanders  of  the  left  bank 
olthe  Snake  River,  and  the  subdivision 
01  sections  19.  20,  and  21.  and  a  metes- 
id-bounds  surveys  in  sections  19  and 
).  T.  9  S.,  R.  29  E.,  Boise  Meridian, 
10,  Group  No.  861.  was  accepted, 
tober  3, 1994. 
lis  survey  was  executed  to  meet 
un  administrative  needs  of  the 
eau  of  Reclamation. 
^11  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
toi  the  Chief,  Branch  of  Cadastral  Survey. 
Ickho  State  Office.  Bureau  of  Land 
W  anagement,  3380  Americana  Terrace. 
B(  lise,  Idaho.  83706. 

Dated:  October  13. 1994. 
rE.OIsen,. 
CJ  ief  Cadastral  Surveyor  for  Idaho. 

i  Doc.  94-26031  Filed  10-19-94;  8:45  am] 
I  COOE  4310-GQ-M 


A  map  showing  Ae  exact  boundaries 
of  those  areas  remaining  closed  is 
available  for  inspection  at  the  BLM 
Boise  District  Office,  3948  Development 
Avenue,  Boise.  Idaho  83705.  WitUn  the 
above  described  public  land,  operation 
of  mechanized  vehicles  (motorized 
vehicles  and  mountain  bikes)  will 
continue  to  be  prohibited  to  protect  soil, 
watershed,  and  wildlife  values.  The 
closure  of  these  areas  will  continue  for 
an  indefinite  period  under  the 
conditions  and  restrictions  outlined  in 
the  original  emergency  closure  order 
referenced  above. 


[Fl 


BtlUNG( 


pi^ie-05-156(MX>-F279] 

Realty  Action;  Ada  and  Elmore 
Counties,  ID 

A(  ENCV:  Bureau  of  Land  Management. 
In  :erior. 

AC  TION:  Notice  of  Realty  Action.  This 
n(  tice  opens  some  pubUc  lands  that 
w  sre  previously  closed  to  mechanized 
vt  bicles  under  emergency  regulations 
w  thin  the  perimeter  of  the  Foothills 
Fi  :e  in  rural  Ada  and  Elmore  Counties, 
Idiho. 


SI  MMARV: 


la  ids 

or 

57 


Except  for  those  public  lands 
d«  scribed  below,  which  will  remain 
closed,  the  emergency  closure  of  public 
published  in  the  Federal  Register 
September  30, 1992.  (Pg.  45068,  Vol. 
No.  190)  is  hereby  rescinded,  and 
pitviously  closed  roads  and  trails 
lopated  within  the  Foothills  Fire  area 
hereby  re-opened  for  vehicular 


ar; 
tn  vel. 

A  eas  Remaining  Closed 

Ml  or  portions  of  Sees.  24  and  25,  T.  2  N.. 
R.  4  E.,  Boise  Meridian,  Idaho. 

Ml  or  portions  of  Sees.  22,  23,  26,  and  27. 
T.  1  N..  R.  5  E.,  Boise  Meridian,  Idaho. 

Ml  or  portions  of  Sees.  29,  30.  31.  and  32. 
T.  2  N..  R.  5  E..  Boise  Meridian,  Idaho. 

Ml  or  portions  of  Sees.  8, 9,  and  10,  T.  1 
S.jR  6  E..  Boise  Meridian,  Idaho. 


Dated:  October  6, 1994. 
Rodger  E.  Schmitt. 

Acting  District  Manager. 

[FR  Doc.  94-26032.Filed  10-19-94: 8:45  am) 

WLUNQ  COOE  4310-GO-P 


[NM-«5(M)&-142O-0Q] 

Notice  Of  Filing  of  Plats  of  Survey;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office. 
Bureau  of  Land  Management,  Santa  Fe. 
New  Mexico,  on  November  15, 1994. 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  25  N..  R.  10  W.. 
Accepted  August  22. 1994,  for  Group  909 
NM. 
T.  23N..R.  lOE.. 
Accepted  September  6, 1994,  for  Group 
769  NM. 
T.  11N.,R.6E.. 
Accepted  September  6. 1994,  for  Group 
911  NM. 

If  a  protest  against  a  survey,  as  shovirn 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
protest  is  filed. 
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The  above  fisted  plats  represent 
dependent  sxirveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  27115, 
SanU  Fe.  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $2.50  per  sheet. 

Dated:  October  11, 1994. 

John  P.  Bennett. 

Chief,  Branch  of  Cadastral  Survey/Ceo 
Science. 

IFR  Doc.  94-26036  Filed  10-19-94;  8:45  am] 
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' 

[OR-942-00-4730-02;  G4-307] 

Filing  Of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  frt>m  the  date  of  this 
^j~.  publication. 

Willamette  Meridian 

Oregon 

T.4S..R.3E., 

Accepted  Septembers,  1994. 
Tps.  1  S..  1  &  2  N.,  Rs.  7  ft  8  E., 

Accepted  September  23, 1994  (6  Sheets). 
T.  35  S.,  R.  25  E., 

Accepted  August  25, 1994. 
T.  39S.,  R.  1  W.. 

Accepted  August  17, 1994. 
T.  18  S.,  R.  11  W.. 

Accepted  August  22, 1994. 
T.  30S.,R.  IIW., 

Accepted  September  8, 1994. 
T.  31  S..  R.  11  W.. 

Accepted  September  27, 1994. 

Washington 

T.  22  N.,  R.  4  W., 
Accepted  August  3, 1994. 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  vdll  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1300  N.E.  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s]  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  vdshes  to  protest 


against  a  survey  must  file  with  the  State 
Director,  Biu«au  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resiuveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  1300  Nj:. 
44th  Avenue,  P.O.  Box  2965,  Portland. 
Oregoat97208. 

Dated:  October  7, 1994. 
Robert  D.  DeViney,  Jr., 
Acting  Chief  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc  94-25984  Filed  10-19-94;  8:45  am] 
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iNTERNATIONAL  TRADE 
COMMISSION 

-  pnvestigations  Nos.  731-TA-684-685 
(FinaQl 

Fresh  Cut  Roses  From  Colombia  and 
Ecuador 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of 
final  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-684-685  (Final)  under  section 
735(b)  of  the  Tarifi' Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Colombia  and 
Ecuador  of  fresh  cut  roses,  provided  for 
in  subheading  0603.10.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  September  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 


Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Perscms  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8.1). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  an  affirmative 
preliminary  determination  by  the 
Department  of  Coihmerce  that  imports 
of  fresh  cut  roses  from  Colombia  and 
Ecuador  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  February 
14, 1994,  by  the  Floral  Trade  Council. 
Haslett,  MI. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commissions 
rules,  not  later  than  twenty -one  (21) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  fihng  entries 
of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
invesUgation,  provided  that  the 
apphcation  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  January  13. 1995, 
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and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.21  of 
the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  coimection  with  these  investigations 
l>eginning  at  9:30  a.m.  on  January  26. 
1995,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  January  17, 
1995.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  January  24. 1995,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  sections 
201.6(b)(2).  201.13(f).  and  207.23(b)  of 
the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigations  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section '207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  January  20. 1095.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  February  3. 
1995;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 

'  hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 

_  to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  February  3, 
1995.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6.  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16tc) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 


c  irtificate  of  service  must  be  timely 
fi  led.  The  Secretary  will  not  accept  a 
d  xounent  for  filing  without  a  certificate 
o  service. 

Authority:  These  investigations  are  being 
c(  inducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
plirsuant  to  section  207.20  of  the 
G  >nimission's  rules. 

By  order  of  the  Commission. 

Issued:  October  14, 1994. 
D  tnna  R.  Koehnke. 
S(  cretajy. 
IF  ft  Doc.  94-26024  Filed  10-19-94;  8:45  am) 
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If  TERSTATE  COMMERCE        * 
C  }MMiSSION 

[C  ocket  No.  AB-83  (Sub-No.  1 4X)] 

M  line  Central  Railroad  Company; 

A  >andonment  Exemption;  Cumt>eriand 

ai  d  Oxford  Counties.  ME 

[D  ocket  No.  268  (Sub-No.  2X)] 

P  >rt]and  Terminal  Company; 

D  scontinuance  of  Service  Exemption; 

Ci  mberland  and  Oxford  Counties,  ME 

Vlaine  Central  Railroad  Company 
(N  EC)  and  Portland  Terminal  Company 
(P  r)  filed  a  notice  of  exemption  under 
45  CFR  Part  1152  Subpart  F— Exempt 
A  mndonments  and  Discontinuances  to 
at  andon  and  discontinue  service  over  a 
se  ^ent  of  their  Mountain  Division  line 
of  railroad  between  milepost  5.76  and 
m  lepost  51.11.  a  distance  of 
ap  proximately  45.35  miles  in 
C\  mberland  and  Oxford  Counties,  ME. 

VIEC  and  PT  certify  that:  (1)  No  local 
tn  ffic  has  moved  over  the  line  for  at 
le  ist  2  years;  (2)  overhead  traffic,  if  any. 
hs  s  been  rerouted  over  other  lines;  (3) 
nc  formal  complaint  filed  by  a  user  of 
ra  1  service  on  the  line  (or  by  a  State  or 

10  :al  government  entity  acting  on  behtrtf 
of  such  user)  regarding  cessation  of 

se  -vice  over  the  line  either  is  pending 
w  th  the  Commission  or  with  any  U.S. 
Di  strict  Court  or  has  been  decided  in 
fa  or  of  the  complainant  within  the  2- 
ye  IT  period:  and  (4)  the  requirements  at 
4£  CFR  1105.7  (environmental  reports), 
4S  CFR  1105.8  (historic  reports).  49  CFR 
11 35.11  (transmittal  letter).  49  CFR 

11  35.12  (newspaper  publication)  and  49 
CI  R  1152.50(d)(1)  (noUce  to 

go  /emmental  agencies)  have  been  met. 

\s  a  condition  to  use  of  this 
ex  ;mption.  any  employee  adversely 
af  ected  by  the  abandonment  or 
dii  (continuance  shall  be  protected  under 
Oi  egon  Short  Line  R.  Co. — 
Ai  andonment — Goshen,  360 1.CC.  91 
(1  179).  To  address  whether  this 


condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  17. 1994.  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues.'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27{c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  October  28. 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  7. 1994,  with: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  John  R. 
Nadolny,  Iron  Horse  Park.  No.  Billerica. 
MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

MEC  and  PT  have  filed  an 
environmental  report  which  addresses 
the  effect,  if  any.  of  the  abandonment 
and  the  discontinuance  on  the 
envirorunental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  October  21, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  October  12. 1994. 


'  A  stay  will  be  issued  routinely  by  the 
Conuiiission  in  these  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  lo 
the  effective  date  of  this  notice  of  exemption.  See 
Exemption  of  Out-ofService  Roil  Lines,  5  I.C.C.2d 
377  (1989);  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Conunission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  m>. 
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By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

IFR  Doc.  94-25995  Filed  10-19-94;  8:45  am) 
BILLING  COOE  703S-01-I> 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Controlled  Substances:  Established 
Initial  1995  Aggregate  Production 
Quotas 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 

ACTION:  Notice  of  aggregate  production 
quotas  for  1995. 

SUMMARY:  This  notice  establishes  initial 
1995  aggregate  production  quotas  for 
some  controlled  substances  in 
Schedules  I  and  11  of  the  Controlled 
Substances  Act  (CSA). 
EFFECTIVE  DATE:  This  order  is  effective 
upon  October  20, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain.  Jr..  Chief.  Drug  & 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration.  Drug 
Enforcement  Administration. 
Washington.  D.C.  20537.  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.Q  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  n  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  §  0.100  of  title  28  of 
the  Code  of  Federal  Regulations.  The 
Administrator,  in  turn,  has  redelegated 
this  fimction  to  the  Deputy  Administrtor 
pursuant  to  59  FR  23637  (May  6. 1994). 

On  August  4, 1994,  a  notice  of  the 
proposed  initial  1995  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  n  was 
published  in  the  Federal  Register  (59 
FR  39790).  All  interested  persons  were 
invited  to  comment  on  or  before 
September  6. 1994.  The  following 
comments  were  received. 

Two  companies  commented  that  the 
proposed  1995  initial  aggregate 
production  quota  for  amphetamine  is 
insufficient  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  tiw 
maintenance  of  reserve  stocks.  Based  on 
current  1994  manufacturing  quotas,  the 
1995  FDA  estimate  of  medical  need,  and 
export  requirements,  the  DEA  increased 


the  1995  initial  aggregate  production 
quota  for  amphetamine. 

A  company  commented  that  the 
proposed  initial  1995  aggregate 
production  quota  for  levo- 
desoxyephedrine  is  insufficient  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States,  for  export 
requirements  and  the  maintenance  of 
reserve  stocks.  After  a  review  of  the 

1994  manufacturing  quota,  the  1995 
FDA  estimate  of  medical  need  and  other 
data,  the  DEA  has  determined  that  no 
adjustment  is  necessary  at  this  time. 

Two  companies  commented  that  the 
proposed  1995  initial  aggregate 
production  quota  for  methylphenidate  is 
insufficient  to  meet  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States 
and  for  the  maintenance  of  reserve 
stocks.  Based  on  1994  manufacturing 
quotas,  1993  year-end  inventories,  the 

1995  FDA  estimate  of  medical  need  and 
research  and  development 
requirements,  the  DEA  adjusted  the 
initial  1995  aggregate  production  quota 
for  methylphenidate  accordingly. 

Pertaining  to  Sufentanil,  one  company 
commented  that  the  proposed  1995 
initial  aggregate  production  quota  is 
insufficient  to  meet  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States. 
The  DEA  reviewed  all  available 
information  and  adjusted  the  initial 
1995  aggregate  production  quota  for 
Sufentanil. 

Another  company  commented  that 
the  proposed  initial  1995  aggregate 
production  quotas  for  hydromorphone. 
oxymorphone  and  oxycodone  (for 
conversion)  are  insufficient  to  meet  the 
estimated  medical,  scientific,  research 
and  industrial  needs  of  the  United 
States.  After  a  review  of  1994 
manufacturing  quotas  and  research  and 
product  development  requirements,  the 
DEA  has  determined  that  increases  are 
necessary  to  meet  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interest  must  be  considered 


imder  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601.  et  seq.  The  establishment  of 
annual  aggregate  production  quotas  for 
Schedules  I  and  D  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  actions  does  not  require  a 
regulatory  flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826).  delegated  to  the 
Administrator  of  the  DEA  by  §0.100  of 
title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  pursuant  to  59 
FR  23637  (May  6. 1994).  the  Deputy 
Administrator  hereby  orders  that  the 
1995  initial  aggregate  production 
quotas,  expressed  in  grams  of  anhvdrous 
acid  or  base,  be  established  as  follows. 


Baste  class 


Schedule  I: 

Acetylrrtethadoi 

Aninorex  ., 

Bufotenine .... 

Cathinone 

Difenoxin 

2,5- 

Dimethoxy-amphetamine 

Oimettiylamphetamine  

N-Ethytamphetamine 

Lysergic  acid  diettiylamkle 

Mescaline 

Methaqualone  

Mettx:athinon8 

4-Methoi(yaniphetamine .... 

4-Methylaminorex 

3-Methylfentanyl 

3,4- 

Methylenediox- 

yamphetamine  

3,4-Methylen6dioxy-N- 

ettiylamphetamine  

3.4-. 

Methylenedioxy-mettv 

arrphetamine  

^4ofTnorphine  

Tetrahydrocannat)inois 

Thiophisne      Analog       of 

PhencycJidine  

Schedule  II: 

Allentanil  

Amobartiital 

Amphetamine 

Cocaine  .~ .... 

>    Codeine  (for  sale)  

Codeine  (for  conversion)  .. 

Desoxyephedrine 

Dextropropoxyphene 

Dihydrocodeine 

Diphenoxylate  

Ecgonine  (for  conversion)  . 
Fentanyl  „ 


Estat)li$hed 

initial  1995 

quotas  (in 

grams) 


2 

2 

10 

4 
14,000 

15,650,000 
2 
4 

41 
2 
2 
9 

12 
2 

12 


12 

2 


12 

2 
35.000 

10 

7,000 

5 

1.026,100 

550.000 

67,312.000 

16.1»1,000 

^900^020 

124.012.000 

202^000 

6884)00 

660.000 

76.000 
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Basic  class 


Hydrooodone 

Hydromotphona  « 

Lavo  alpha- ooetylmethadol 
Lavorphanol  

Methadone 

Methadone  (for  conver- 
sion)  

Methadone  Intermediate 
(for  sale)  

Methadone  Intermediate 
(for  conversion)  

Methylphenidate 

Morphirw  (for  sale) 

Morphine  (Ibr  conversion)  . 

Noroxymorphone  (for  sale) 

Noroxymorphone  (for  con- 
version)   _ 

Opium „ 

Oxycodor>e  (for  sale)  

Oxycodone  (for  conver- 
sion)   „ 

Oxymorphone 

Pentobart)(tal  ...» 

Phencydidine 

Ptwrrylacetone  (for  conver- 
sion)   

Secot>art3ital 

Sufentanil 

Thebalne 


Established 

initial  1995 

quotas  (in 

grams) 


8.474,000 

404.000 

200.000 

8.000 

8.637,000 

3.779.000 

364.000 

300.000 

4,393.000 

8,886,000 

7.612.000 

78,105.000 

21.000 

3.500,000 
1.118,000 
3,613.000 

23,000 

9500 

15.706.000 

52 

3,523,000 

480,000 

1.600 

9,383,000 


^900.000  grams  of  levo-desoxyephedrine 
for  use  In  a  non-controlled,  non-prescription 
product  and  20  grams  for  methamphetamine. 

Dated:  October  12, 1994. 
St^hen  H.  Greene, 
Deputy  Administrator. 

(FR  Doc.  94-25947  Filed  10-19-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Bureau  of  Intemationai  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  L3tx}r 
Cooperation;  Notice  of  Detennination 
Regarding  Review  of  Sut>mlssion 
#940003 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice. 


summary:  The  U.S.  National 
Administrative  Ofllce  (NAO)  gives 
notice  that  on  October  13. 1994, 
Submission  #940003  was  accepted  for 
review  insofar  as  it  pertains  to  the  issues 
of  freedom  of  association  and  the  right 
to  organize.  The  allegations  of  the 
submission  that  relate  to  the  issue  of 
minimum  employment  standards  were 
not  accepted  for  review.  The  submission 
v/as  filed  with  the  NAO  on  August  16, 
1994  by  the  bitemational  Labor  Rights 
Education  and  Research  Fund,  the 


A4ociaci(Hi  Nadonal  de  Abogados 
D^ocraticos  (National  Association  of 
Detnocratic  Lawyers),  the  Coalition  for 
Jul  lice  in  the  Maquiladoras,  and  the 
Ai  lerican  Friends  Service  Committee 
an  i  concerns  the  operations  of  an 
en  ployer  in  Nuevo  Laredo,  Stafe  of 
TanauUpas,  Mexico.  Article  16(3)  of  the 
Nqrth  American  Agreement  on  Labor 
CoJQperation  (NAALC)  provides  for  the 
Ie^  iew  of  labor  law  matters  in  Canada 
an  I  Mexico  by  the  NAO.  The  objective 
of  he  review  of  the  submission  will  be 
to  ;ather  information  to  assist  the  NAO 
to  letter  understand  and  publicly  report 
on  the  (k>vemment  of  Mexico's 
prt  motion  to  compliance  with,  and 
eft  jctive  enforcement  of,  its  labor  law 
thi  Dugh  appropriate  government  action, 
as  jet  out  in  Article  3  of  the  NAALC. 

EFI ECTIVE  DATE:  October  13, 1994. 
FO  t  FURTHER  INFORMATION  CONTACT: 
bra  leraa  T.  Garza,  Secretary,  U.S. 
Na  ional  Administrative  Office, 
_De  )artment  of  Labor,  200  Constitution 
Avenue.  N.W..  Room  0-4327, 
W^hington,  DC  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-free 
nu  nber). 

SUI  •PLEMENTARY  INFORMATION:  On  August 
16, 1994  the  International  Labor  Rights 
Edi  ication  and  Research  Fund,  the 
Asi  xuacion  nacional  de  Abogados 
Dei  nocraticos  (National  Association  of 
De;  nocratic  Lawyers),  the  Coalition  for 
Jus  ice  in  the  Maquiladoras,  and  the 
An  erican  Friends  Service  Committee 
file  d  a  submission  with  the  NAO 
coaceming  allegations  involving 
^rations  of  an  employer  in  Nuevo 

>do.  State  of  Tamaulipas,  Mexico. 

<  allegations  of  the  submission  relate 

reedom  of  association,  the  right  to 
lize,  and  minimum  employment 

idards. 
icle  16(3)  of  the  NAALC  provides 
forlthe  review  of  labor  law  matters  in 
Caf  ada  and  Mexico  by  the  NAO.  "Labor 
law  "  is  defined  in  Article  49  of  the 
NA  ALC  to  include  &«edom  of 
ass  relation,  the  right  to  organize,  and 
mi  Limum  employment  standards. 

'  he  procedural  guidelines  for  the 
NA  0.  published  in  the  Federal  Register 
on  i\pril  7, 1994,  specify  that,  in 
gei  eral,  the  Secretary  of  the  NAO  shall 
ace  Bpt  a  submission  for  review  if  it 
raii  es  issues  relevant  to  labor  law 
ma  ters  in  Canada  or  Mexico  and  if  a 
rev  ew  would  further  the  objectives  of 
the  NAALC.  However,  the  guidelines 
pel  [nit  the  NAO  to  decline  to  review  a 
sul  mission  if,  inter  aha,  the  submission 
or  I  vailable  information  demonstrates 
tha ;  appropriate  relief  has  not  been 
sou  ght  under  the  domestic  laws  of 
Cai  lada  or  Mexico. 


Submission  #940003  relates  to  labor 
law  matters  in  Mexico.  A  review  would 
also  appear  to  further  the  objectives  of 
the  NAALC,  as  set  out  in  Article  1, 
which  include  improving  woiidng 
conditions  and  living  standards  in  each 
Party's  territory;  promoting,  to  the 
maximum  extent  possible,  the  labor 
principles  set  out  in  Annex  1  of  the 
NAALC,  among  them  freedom  of 
association,  the  right  to  organize,  and 
minimum  employment  standards; 
promoting  compliance  with,  and 
effective  enforcement  by  each  Party  of, 
its  labor  law;  and  fostering  transparency 
in  the  administration  of  labor  law. 
Regarding  minimum  employment 
standards,  however,  it  appears  to  the 
NAO  that  appropriate  rehef  has  not 
been  solight  under  the  domestic  laws  of 
Mexico  and  that,  under  the 
circumstances,  review  of  that  issue 
would  not  be  advisable. 

Accordingly,  the  submission  has  been 
accepted  for  review  with  respect  to  the 
issues  of  freedom  of  association  and  the 
right  to  organize  but  not  the  issue  of 
minimum  employment  standards.  The 
NAO's  decision  is  not  intended  to 
indicate  any  detennination  as  to  the 
validity  or  accuracy  of  the  allegations 
contained  in  the  submission.  Further, 
the  decision  not  to  accept  for  review  the 
allegations  relating  to  minimum 
employment  standards  does  not 
foreclose  NAO  review  at  a  future  date 
based  on  submission  of  additional 
information  about  efforts  to  obtain 
appropriate  relief  imder  the  domestic 
laws  of  Mexico. 

The  objective  of  the  review  will  be  to 
gather  information  to  assist  the  NAO  to 
better  understand  and  publicly  report 
on  the  Government  of  Mexico's 
promotion  of  compliance  with,  and 
effective  enforcement  of,  its  labor  law 
through  appropriate  government  action, 
as  set  out  in  Article  3  of  the  NAALC. 
The  review  will  focus  on  compliemce 
with,  and  effective  enforcement  of,  labor 
laws  that  guarantee  the  right  of 
association  and  the  right  to  orggaize 
finely  and  prohibit  the  dismissal  of 
workers  because  of  efforts  to  exercise 
those  rights.  The  review  will  be 
completed,  and  a  pubfic  report  issued, 
within  120  days,  or  180  days  if 
circumstances  require  an  extension  of 
time,  as  set  out  in  the  procedural 
guidelines  of  the  NAO. 

Signed  at  Washington,  DC.  on  October  17. 
1994. 

Irasema  T.  Garza, 

Secretary,  U.S.  National  Administrative 
Office. 

(PR  Doc  94-26101  Filed  10-19-94;  8:45  am) 
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Office  of  Federal  Contract  Compliance 
Programs 

State  Construction  of  SE  Wisconsin, 
Determent 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs,  Labor. 
ACTION:  Notice  of  Debarment,  State 
Construction  of  SE  Wisconsin,  Kenosha, 
Wisconsin. 

SUMMARY:  This  notice  advises  of  the 
debarment  of  State  Construction  of  SE 
Wisconsin,  (hereinafter  "State"),  as  an 
eligible  bidder  on  Government  contracts 
and  subcontracts  and  federally  assisted 
construction  contracts  and  subcontracts. 
The  debarment  is  effective  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Gelerter,  Acting  Director  Program 
•Policy,  Office  of  Federal  Contract 
Comphance  Programs,  U.S.  Department 
of  Labor,  200  Constitution  Ave.,  N.W., 
Room  C-3325,  Washington, DC.  20210 
(202-219-9430). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  41  CFR  60-30.32(c),  the 
Administrative  Law  Judge  issued  an 
Order  Granting  Plaintiff's  Motion  for  a 
Default  Judgment  and  Entry  of 
Sanctions:  (1)  Finding  State  in  violation 
of  Executive  Orders  No.  11246, 11375 
and  12086;  (2)  cancelling  all  Federal 
contracts  and  subcontracts  and  all 
federally  assisted  construction  contracts 
and  subcontracts  of  State,  of  its  officers, 
agents,  servants,  employees,  successors, 
divisions  or  subsidiaries,  and  those 
persons  in  active  concert  or 
participation  with  them  who  receive 
actual  notice  of  the  order  by  personal 
service  or  otherwise;  declaring  State 
inehgible  for  extensions  or  other 
modifications  of  any  existing 
Government  contracts  or  subcontracts; 
and  declaring  State  and  its  officers, 
agents,  servants,  employees,  successors, 
divisions  or  subsidiaries,  and  those 
persons  in  active  concert  or 
participation  writh  them  who  receive 
actual  notice  of  the  order  by  personal 
service  or  otherwise  inehgible  for  the 
award  of  any  Government  contracts  or 
subcontracts  and  all  federally  assisted 
contracts  and  subcontracts,  for  a  period 
of  at  least  180  days  and  thereafter,  until 
States  demonstrates  to  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Comphance  Programs  that  it  is  currently 
in  comphance  with  the  provisions  of 
Executive  Orders  No.  11246, 11375  and 
12086  and  the  regulations  promulgated 
thereunder,  and  that  it  has  undertaken 
to  correct  past  acts  of  noncompUance, 
including  identifying  and  making  whole 
any  victims  of  its  noncompUance,  and 
that  it  will  carry  out  employment 
practices  in  compliance  with  the 


Executive  Orders  No.  11246, 11375  and 
12086.  A  copy  of  the  Order  is  attached. 
Signed  October  13. 1994.  Washington,  DC. 
Shirley  J.  Wilcher. 

Deputy  Assistant  Secretary  For  Federal 
Contract  Compliance  Programs. 

Order  Granting  Plaintiff's  Motion  To 
Alter  or  Amend  Recommended 
Decision  and  Order 

In  the  matter  of  United  States  Department 
of  Labor,  Office  of  Federal  Contract 
Compliance  Programs,  Plaintiff  v.  United 
States  Construction  ofSE  Wisconsin, 
Defendant.  94-OFC-18. 

Dated:  September  8. 1994. 

It  appearing  that  by  document  styled 
"Recommended  Decision  and  Order" 
entered  in  the  above-captioned 
proceeding  on  August  31, 1994,  all  of 
the  rehef  sought  in  the  Plaintiffs 
Motion  for  a  E)efault  Judgment  and 
Entry  of  Sanctions,  filed  August  29, 
1994,  was  granted. 

It  further  appearing  that,  pursuant  to 
the  appropriate  regulations  at  41  C.F.R. 
46-30.32(c),  where,  as  here,  the 
defendant  in  a  proceeding  instituted  by 
the  OFCCP  has  failed  to  timely  answer 
the  complaint  and  request  a  hearing 
vdthin  20  days  of  service  of  the 
complaint,  the  administrative  law  judge 
shall,  in  a  final  administrative  order, 
adopt  as  findings  of  fact  the  material 
facts  alleged  in  the  complaint,  and  shall 
order  the  appropriate  sanctions  and/or 
penalties  sou^t  in  the  complaint. 

And  it  further  appearing  that,  in  fight 
of  the  mandatory  language  of  the 
regulations,  the  entry  of  a  recommended 
decision  and  order  was  inappropriate 
and  the  plaintifTs  timely-filed  motion  to 
alter  or  amend  the  docimient  properly 
hes. 

Wherefore,  for  good  cause  shown. 

Order 

It  is  ordered.  That  the  ordt?'  entered 
August  31, 1994  in  the  above-captioned 
proceeding  by,  and  it  is  hereby, 
amended  by  deleting  from  the  first  page 
thereof  the  heading  "Recommended    . 
Decision  and  Order",  and  substituting 
in  heu  thereof,  the  following: 

Order  Granting  Plaintiffs  Motion  for  a 
Default  Judgment  and  for  Entry  of 
Sanctions  ' 

It  is  further  ordered,  That  page  3  of 
the  said  order  of  August  31, 1994.  be 
deleted  and  that  the  appended  page  3  be 
substituted  in  Ueu  thereof. 

And  it  is  further  ordered.  That,  in  all 
other  respects,  the  order  of  August  31. 
1994,  remain  in  full  force  and  effect. 
George  P.  Morin, 
Administrative  Law  fudge. 
slip.  op.  at  3,  wherein  the  Secretary 
affirmed  the  administrative  law  judge's 


entry  of  an  order  imposing  sanctions  in 
a  situation  similar  in  all  respects  to  that 
in  the  instant  case.  Furthermore, 
sanctions  are  appropriate  where,  as 
here,  a  contractor  has  failed  to  abide  by 
the  terms  of  a  conciliation  agreement 
and  is  in  violation  of  the  Executive 
Order. 

Accordingly,  it  is  ordered.  That: 

1.  All  federal  and  federally  assisted 
contracts  and  subcontracts  of  State 
Construction  of  SE  Wisconsin,  its 
officers,  agents,  successors  and  assigns, 
are  immediately  cancelled. 

2.  State  Construction  of  SE  Wisconsin, 
its  officers,  agents,  successors  and 
assigns  are  declared  inehgible  to  receive 
any  federal  contracts  or  subcontracts  or 
for  extensions  or  other  modifications  of 
any  existing  Government  contracts  or 
subcontracts  for  a  period  of  180  days, 
and  thereafter  until  State  Construction 
of  SE  Wisconsin  has  demonstrated  to 
the  Deputy  Assistant  Secretary  for 
Federal  Contract  CompUance  Programs 
that  it  is  currently  in  comphance  with 
the  provisions  of  Executive  Orders  Nos. 
11246, 11375  and  12086  and  the 
regulations  promulgated  thereimder, 
and  that  it  has  undertaken  to  correct 
past  acts  of  noncompUance,  including 
identifying  and  making  whole  any 
victims  of  its  past  noncompUance.  and 
that  it  will  carry  out  employment 
practices  in  compUance  with  Executive 
Orders  Nos.  11246, 11375  and  12086. 
George  P.  Morin, 

Administrative  Law  Judge. 

Service  Sheet 

Case  Name:  State  Construction  of  SE 
Wisconsin. 

Case  Niunber:  94-OFC-18. 

Title  of  Docimient:  Order  Granting 
Plaintiff's  J^otion  to  Alter  or  Amend 
Recommended  Decision  and  Order. 

I  hereby  certify  that  on  September  8.* 
1994.  a  copy  of  the  above-entitled 
document  was  mailed  to  the  following 
parties: 

Laura  Ann  Brown, 
Legal  Technician. 

Certified  Mail 

Roscoe  C.  Brj'ant.  III.  Esq.,  Debra  A. 
Millenson,  Esq.,  Office  of  the 
SoUcitor,  US  DOL,  Room  N-2464. 
FPB.  200  Constitution  Avenue,  NW. 
Washington,  tX:  20210 

Donald  Pfarr,  Jr.,  President.  State 
Construction  of  SE  Wisconsin,  4237 
Green  Bay  Road,  Kenosha,  WI  53144 

Director.  Office  of  Administrative 
Appeals.  Department  of  Labor.  Room 
S-4309,  FPB.  200  Constitution 
Avenue,  NW,  Washington,  DC  20210 
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ReguJarMail 

Solicitor  of  Labor.  Office  of  the 
Solicitor.  US  DOL.  Room  S-2002, ' 
FPB,  200  Constitution  Avenue,  NW, 
Washington.  DC  202 1 0 

Special  Counsel  to  the  Assistant 
Secretary  of  Labor,  US  DOL,  ESA, 
Room  N-4671,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210 

Regular  Mai] 

Office  of  Federal  Contract  Compliance 
Programs,  US  DOL,  Room  C-3325, 
FPB,  200  Constitution  Avenue,  NW, 
Washington.  DC  20210 

Associate  Solicitor.  Civil  Rights 
Division,  U.S.  DOL,  Room  N-2464, 
FPB,  200  Constitution  Avenue.  NW, 
Washington.  DC  20210 

John  H.  Secaras,  Regional  Solicitor,  US 
DOL.  Office  of  the  Solicitor,  8th  Floor. 
230  South  Dearborn.  Chicago.  IL 
60604 

Malcolm  Holliman,  Regional  Director. 

US  DOL,  ESA.  OFCCP.  Region  V. 

Room  570,  230  South  Dearborn  Street. 

Chicago.  IL  60604 

Date:  August  31, 1994. 
(Case  Na  94-OFC-18] 

Recommended  Decision  and  Order 

In  the  Matter  of  United  States  Department 
of  Labor,  Office  of  Federal  Contract 
Compliance  Proffoms.  Plaintiff  v.  State 
Construction  ofSE  Wisconsin.  Defendant. 

This  proceeding  was  initiated  to 
enforce  the  contractual  obligations 
imposed  by  Executive  order  11246  (30 
FR 12319),  as  amended  by  Executive 
Order  No.  11375  (32  FR  14303)  and 
Executive  Order  12086  (43  FR  46501), 
hereinafter,  "Executive  Order  11246.'" 

On  August  1, 1994,  plaiiUifT,  the 
Office  of  Federal  Contract  Compliance 
Programs,  U.S.  Department  of  Labor 
(hereinafter,  "OFCCP"),  filed  a 
complaint  in  this  matter  with  the  Office 
of  Administrative  Law  Judges  against 
defendant.  State  Construction  of  SE 
Wisconsin  (hereinafter  "State"),  alleging 
violations  of  Executive  Order  11246. 
Simultaneously  with  the  filing  of  the 
complaint.  OFCCP  filed  a  Request  for 
Admissions.  The  complaint  and  request 
for  admissions  were  sent  via  Federal 
Express,  which  effected  delivery  on 
August  2, 1994.  The  complaint  alleges 
that  State,  a  construction  contractor 
maintaining  its  principal  place  of 
business  in  Kenosha.  Wisconsin,  at  all 
times  pertinent  hereto  has  held  a 
Federal  or  Federally-assisted 
construction  contract  of  $10,000  or 
more,  within  the  meaning  of  the 
Executive  Order,  and  has  been  subject  to 
the  contractual  obligations  imposed  on 
Government  contractors  and 
subcontractors  by  the  said  Executive 


Oi  der  and  the  implementing  regulations 
is!  ued  thereunder. 

■"ollowing  a  compliance  review  of 
St  ite.  commenced  by  OFCCP  on 
Fe  iruaiy  18, 1992,  OFCCP,  on  February 
27  1992,  issued  to  State  a  Notice  of 
Vi  )lation,  finding  that  State  had 
vi(  lated  its  affirmative  obUgations  in 
th  rteen  specific  respects  and  was  not  in 
CO  npliance  with  Executive  Order 
11 546.  As  a  result  of  said  violations,  the 
parties  entered  into  a  Conciliation 
Aa-eement  on  March  10, 1992  in  which 
St(  te  agreed  to  provide  OFCCP  with 
pe  sonnel  activity  reports  at  six-month 
inl  arvals,  said  reports  to  include 
information  for  the  relevant  six-month 
period  on  the  number  of  vacancies  for 
ea4  h  craft,  the  number  of  contacts  State 
ha!  I  with  linkage  and  recruitment 
re^urces  to  fill  those  vacancies,  the 
number  of  applications  received  by 
State  from  each  of  its  recruitment 
SOI  trees,  the  number  of  hires,  and  the 
total  number  of  applicants  and  hires  by 
rade,  sex  and  ethnicity. 

"the  first  personnel  activity  summary 
reoort  was  due  to  be  filed  with  OFCCP 
onlAugust  1, 1992,  to  cover  the  period 
January  1,  through  June  30, 1992, 
buj  was  filed,  untimely,  on  August  26, 
19^2.  State  was  notified  of  deficiencies 
in  the  report  in  an  October  16, 1992 
let^r  to  which  it  responded  on 
N6lremb«  11, 1992,  indicating  it  had 
hir  id  14  trade  employees  during  the 
rep  orting  period,  and  that  the  14  hires 
included  two  women  and  one  Hispanic. 
State  did  not  notify  the  Milwaukee 
Urian  League,  Big  Step,  Inc.,  Spanish 
Center  of  Racine  &  Kenosha,  the  Urban 
League  of  Racine  &  Kenosha,  Inc., 
W(men's  Resource  Center  and  Cartage 
College  of  these  14  openings  and  did  not 
request  that  these  sources  supply 
apohcants  for  any  of  these  positions,  in 
violation  of  an  agreed-to  term  of  the 
Conciliation  Agreement.  Also,  computer 
ana  other  records  produced  by  State  in 
response  to  the  October  16, 1992  letter 
faifed  to  support  State's  supplemental 
report  that  it  had  14  trade  hires, 
including  two  women  one  Hispanic. 

C  n  December  11, 1992.  OFCCP 
not  fied  State,  by  letter,  that  the 
No'  ember  11, 1992  response  was 
unacceptable  and  requested  Further 
clarification  and  information.  OFCCP 
agreed  to  State's  request  that  State  be 
peitnitted  to  file  the  clarifying 
information  with  its  second  activity 
repbrt  which  was  due  February  1, 1993, 
butithat  report  was  never  filed.  This 
failure  to  file  the  second  personnel 
activity  report,  the  incompleteness  of 
thejfirst  personnel  activity  report,  the 
faimre  to  notify  of  openings  and  its 
fail  lie  to  recruit  and  employ  minorities 
anc  women  during  the  period  from 


January  1  tibrough  June  30, 1992,  all  in 
violation  of  the  Conciliation  Agreement 
were  appointed  out  to  State  on  February 
19, 1993. 

■  On  July  29, 1993,  OFCCP  notified 
State  of  its  determination  that  the 
company  had  violated  its  obligations 
under  the  Conciliation  Agreement  and 
gave  State  15  days  in  which  to  respond. 
No  response  has  been  received.  As  of 
the  present  date.  State  has  failed  to  file 
an  answer  to  the  complaint  or 
admissions  as  requested. 

On  August  29, 1994,  OFCCP  filed  a 
Motion  for  a  Default  Judgment  and 
Entry  of  Sanctions.  The  Plaintiff  cites 
the  regulations  at  41  CFR  60-30.32(c). 
governing  Executive  Order  11246, 
stating  that  if  a  defendant  fails  to 
request  a  hearing  within  20  days  of  the 
filing  of  the  complaint  such  failure  shall 
constitute  waiver  of  hearing  and  all 
material  allegations  of  fact  shall  be 
deemed  to  be  admitted.  Furthermore,  if 
a  party  fails  to  respond  within  25  days 
to  request  for  admissions,  the  matters  of 
fact  stated  in  the  request  shall  be 
deemed  admitted.  41  CFR  60-30.9(b) 
Plaintiff  dtes  OFCCP  v.  Milwaukee 
Fence.  91-OPC-3,  slip.  op.  at  3,  wherein 
the  Secretary  affirmed  the 
administrative  law  judge's  entry  of  an 
order  imposing  sanctions  in  a  situation 
similar  in  all  respects  to  that  in  the 
instant  case.  Furthermore,  sanctions  are 
appropriate  where,  as  here,  a  contractor 
has  failed  to  abide  by  the  terms  of  a 
conciliation  agreement  and  is  in 
violation  of  the  Executive  Order. 
Accordingly,  I  recommend  that  the 
Secretary  enter  a  Final  Order  providing 
for  the  following  relief: 

1.  Cancelhng  all  of  the  federal  and 
federally  assisted  contracts  and 
subcontracts  of  Defendant,  its 
successors,  officers,  agents,  servants, 
employees,  direct  or  beneficial  owners, 
division  or  subdivisions  and  those 
persons  in  active  concert  or 
participation  wijh  them;  and 

2.  Declaring  Defendant,  its  officers, 
agents,  subsidiaries  and  successors  to  be 
ineligible  to  receive  any  government 
contracts  or  subcontracts  or  for 
extensions  or  other  modifications  of  any 
existing  Government  contracts  or 
subcontracts,  for  a  period  of  at  least  180 
days,  and  thereafter  imtil  State  has 
demonstrated  to  the  Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance  Programs  that  it  is  currenUy 
in  compliance  with  the  provisions  of  the 
Executive  Order  and  the.  regulations 
promulgated  thereunder,  and  that  it  has 
undertaken  to  correct  past  acts  of 
noncompliance,  including  identifying 
and  making  whole  any  victims  of  its 
past  noncompliance,  and  that  it  will 
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carry  out  employment  practices  in 
compliance  with  the  Executive  Order. 
George  P.  Morin, 
Administrative  Law  Judge. 

Notice:  This  Recommended  Decision 
and  Order  and  the  administrative  file  in 
this  matter  will  be  forwarded  for  review 
by  the  Secretary  of  Labor  to  the  Office 
of  Administrative  Appeeds  (OAA),  U.S. 
Department  of  Labor,  Room  S-4309, 
Frances  Perkins  Building,  200 
Constitution  Avenue,  NW.  Washington. 
DC  20210.  The  OAA  has  the 
responsibility  to  advise  and  assist  the 
Secretary  in  the  preparation  and 
issuance  of  final  decisions  in  cases 
adjudicated  under  the  regulations  at  41 
CFR  part  60.  Pursuant  to  §  60-30.36, 
"within  ten  days  after  receipt  of  the 
reconmiended  findings,  conclusions  and 
decision,  any  party  may  submit 
exceptions  to  said  recommendations. 
Exceptions  may  be  responded  to  by 
other  parties  within  seven  days  after 
receipt  by  said  parties  of  the  exceptions. 
All  exceptions  and  responses  shall  be 
filed  with  the  Secretary.  Briefs  or 
exceptions  and  responses  shall  be  filed 
writh  the  Secretary.  Briefs  or  exceptions 
and  responses  shall  be  served 
simultaneously  on  all  parties  to  the 
proceeding." 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-084] 

National  Environmental  Policy  Act; 
Cassini  Mission 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA).  as  amended  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  16U0  through  1508).  and 
NASA  poUcy  and  regulations  (14  CFR 
Part  1216,  Subpart  1216.3).  NASA  has 
prepared  and  issued  a  draft 
environmental  impact  statement  (DEIS) 
for  the  proposed  Cassini  mission.  This 
planned  action  would  involve  the 
preparation  for  and  implementation  of 
the  Cassini  mission,  including,  but  not 
limited  to.  launch  of  the  Cassini 
spacecraft,  its  cruise  to  Saturn,  and  a 
variety  of  scientific  operations  and 
investigations  focused  on  Saturn  and  its 
rings  and  satellites. 

DATES:  Comments  on  the  DEIS  must  be 
provided  in  writing  to  NASA  on  or 
l>efore  December  5. 1994  or  45  days 
fit)m  the  date  of  pubUcation  in  the 
Federal  Register  of  the  U.S. 
Environmental  Protection  Agency's 
notice  of  availability  of  the  Cassini 
DEIS,  whichever  is  later. 


ADDRESSES:  Comments  should  be 
addressed  to  Dr.  Peter  B.  Ufrich,  NASA 
Headquarters,  Code  SL,  300  E  Street 
SW.,  Washington,  DC  20546.  The  DEIS 
may  be  reviewed  at  the  foUovnng 
locations: 

(a)  NASA  Headquarters,  Library,  Room 
1J20,  300  E  Street  SW.,  Washington. 
DC  20546. 

(b)  Spaceport  U.S.A..  Room  2001.  John 
F.  Kennedy  Space  Center.  FL  32899. 
In  addition,  the  DEIS  may  be 

examined  at  the  following  NASA 
locations  by  contacting  the  pertinent 
Freedom  of  Information  Act  Office: 

(c)  NASA,  Ames  Research  Center, 
Moffett  Field,  CA  94035  (415-604- 
4191). 

(d)  NASA,  Dryden  FUght  Research 
Center.  Edwards,  CA  93523  (805-258- 
3047). 

(e)  NASA,  Goddard  Space  Flight  Center, 
Greenbelt,  MD  20771  (301-286-0730). 

(f)  Jet  Propulsion  Laboratory.  NASA 
Resident  Office.  4800  Oak  Grove 
Drive.  Pasadena.  CA  91109  (818-354- 
5179). 

(g)  NASA.  Johnson  Space  Center. 
Houston,  TX  77058  (713-483-8612). 

(h)  NASA.  Langley  Research  Center. 

Hampton.  VA  23665  (804-864-6125). 
(i)  NASA,  Lewis  Research  Center.  21000 

Brookpark  Road,  Cleveland,  OH 

44135  (216-433-2902). 
(j)  NASA,  Marshall  Space  FUght  Center. 

AL  35812  (205-544-4523). 
(k)  NASA,  Stennis  Space  Center.  MS 

39529  (601-688-2164). 

Copies  of  the  DEIS  are  available  by 
contacting  Dr.  Peter  B.  Ulrich,  at  the 
address  or  telephone  number  indicated 
herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Peter  B.  Ulrich.  202-358-029.1 

SUPPLEMENTARY  INFORMATION:  The  DEIS 
considers  and  analyzes  the  aiiernaUves 
associated  with  the  proposed  Cassini 
mission  and  their  related  environmental 
impacts.  NASA's  baseline  proposed 
action  and  preferred  alternative  would 
involve  the  launch  of  the  Cassini 
spacecraft  from  Cape  Canaveral  Air 
Station.  Florida,  using  a  Titan  IV  (Solid 
Rocket  Motor  Upgrade)/Centaur.  The 
primary  launch  opporttmity  is  in 
October  1997,  wiUi  contingency  launch 
opportunities  in  December  1997 
(secondary)  or  March  1999  (backup). 

The  primary  laimch  opportimity 
would  place  the  spacecraft  into  a  6.7- 
year  Venus- Venus-Earth-Jupiter-Gravity- 
Assist  trajectory  to  Saturn.  The 
preferred  alternative  would  use  three 
radioisotope  thermoelectric  generators 
for  onboard  electrical  power,  and 
radioisotope  heater  imits  to  control  the 


52996 


Federal  Register  /  Volj  59,  No.  202  /  Thursday,  October  20,  1994  /  Notices 


thermal  environment  of  the  spacecraft 

and  its  components. 

Benita  A.  Cooper, 

Associate  Administrator  for  Management 

Systems  and  Facilities. 

IFR  Doc.  94-25840  Filed  10-19-94;  8:45  am) 
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HATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
L.aw  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Coimcil  on  the  Arts  will  be. 
held  on  November  4-5, 1994.  The 
Council  will  meet  from  9:00  a.m.  to  5:45 
p.m.  on  November  4, 1994  and  from 
9:00  a.m.  to  1:00  p.m.  on  November  5, 
1994  in  Room  MO-9,  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.,  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  New 
Coimcil  members  will  be  sworn  in  and 
topics  of  discussions  will  include:  a 
Congressional  Update,  guidelines  and/ 
or  program  review  for  the  Challenge, 
Design,  Visual  Arts.  Dance,  and  Media 
Arts  Programs;  apphcation  review; 
reports  on  Chamber  Music  Rurai 
Residencies,  the  Arts  Corps  initiative, 
the  AIDS  Forum;  updates  on  the 
President's  Committee  on  the  Arts  and 
the  Humanities.  NASAA/NALAA.  the 
Endowment  Budget  and  Long-Range 
Planning  for  the  agency. 

If,  in  toe  course  of  apphcation 
discussion  review,  it  becomes  necessary 
for  the  Coimcil  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
piuely  personal  information  about 
individuals,  submitted  with  grant    . 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C.  552b. 

Any  interested  person  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  pubhc. 

If  you  need  special  accommodations 
due  to  the  disabiUty,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 


"urther  information  with  reference  to 
th  s  meeting  can  be  obtained  from  Ms. 
Kt  ren  Murphy,  OfBce  of  PubUc  Affairs, 
Ni  tional  Endowment  for  the  Arts, 
W  ilshington,  D.C.  20506,  at  202/682/ 
55  70. 

)ated:  October  17. 1994. 
Y«  inne  M.  Sabine, 

Di  ector.  Council  and  Panel  Operations, 
Nc  tional  Endowment  for  the  Arts. 
|F1 :  Doc.  94-26045  Filed  10-19-94;  8:45  am) 
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D(  sign  Advisory  Panel;  Notice  of 
Mieting 

'ursuant  to  section  10(a)(2)  of  the 
Fe  leral  Committee  Act  (Public  Law  92- 
46  J)i  as  amended,  notice  is  hereby  given 
thi  t  a  meeting  of  the  Design  Advisory 
Pa  lel  (Project  Grants  to  Individuals 
Se  ;tion)  to  the  National  Council  on  the 
Ar  s  will  be  held  on  November  15-18, 
19  >4.  The  panel  meeting  from  9  a.m.  to 
7:;  0  p.m.  on  November  15-17  and  from 
9  i  .m.  to  5  p.m.  on  November  18  in 
Rg  )m  730,  at  the  Nancy  Hanks  Center, 
11  >0  Pennsylvania  Avenue,  NW., 
W4shington,  DC  20506. 

i  i  portion  of  this  meeting  will  be  open 
to  he  public  from  3  p.m.  to  5  p.m.  on 
Nc  vember  18  for  a  policy  discussion. 

]  Remaining  portions  of  these  meetings 
fro  [n  9  a.m.  to  7:30  p.m.  on  November 
15'  -17  and  bom  9  a.m.  to  3  p.m.  on 
Ng  i^ember  18  are  for  the  purpose  of 
pai  lel  review,  discussion,  evaluation, 
ani  [  recommendation  on  applications 
for  financial  assistance  under  the 
Na  ional  Foundation  on  the  Arts  and  the 
Hu  inanities  Act  of  1965,  as  amended, 
inc  luding  information  given  in 
coi  tfidence  to  the  agency  by  grant 
ap  ilicants.  In  accordance  with  the 
de  ermination  of  the  Chairman  of 
Fei  iruary  8, 1994.  these  sessions  will  be 
cla  sed  to  the  public  pursuaia  to 
sul  section  (c)(4),  (6)  and  (9)(B)  of 
se(  tion  552b  of  Title  5,  United  States 
Co  le. 

i  Jiy  person  may  observe  meetings,  or 
po;  tions  thereof,  of  advisory  panels 
wh  ich  are  open  to  the  public,  and  may 
be  )ennitted  to  participate  in  the 
paj  el's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
ap  iroval  of  the  full-time  Federal 
em  iloyee  in  attendance. 

I  you  need  special  accommodations 
du   to  a  disability,  please  contact  the 
Ofice  of  Special  Constituencies, 
Najional  Endowment  for  the  Arts,  1100 
Peipsylvania  Avenue,  NW., 
Washington,  DC,  20506,  202/682-5532, 
TYBf  202/682-5496,  at  least  seven  (7) 
da;  s  prior  to  the  meeting. 

I  urther  information  with  reference  to 
thi   meeting  can  he  obtained  from  Ms. 


\ 


Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  October  17, 1994, 
Yvonne  M .  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
[FR  Doc.  94-26046  Filed  10-19-94;  8:45  am) 
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Literature  Advisory  Panel;  Notice  of 
Meeting 

Piusuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Literature  Advisory  Panel  (Fellowships 
for  Creative  Writers:  Fiction  Creative 
Non-fiction  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
November  8-10, 1994.  The  panel  will 
meet  from  9;00  a.m.  to  5:30  p.m.  on 
November  8  and  from  9:00  a.m.  to  6:30 
p.m.  on  November  9  and  from  9:00  a.m. 
to  5:00  p.m.  on  November  10  in  Room 
M07,  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:00  p.m.  to  5:00  p.m. 
on  November  10  for  a  poUcy  discussion. 

Remaining  portions  of  this  meeting 
from  9:00  a.m.  to  5:30  p.m.  on 
November  8  and  frtim  9:00  a.m.  to  6:30 
p.m.  on  November  9  and  from  9:00  a.m. 
to  3:00  p.m.  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  N.W., 
Washington  D.C,  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 
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Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C,  20506,  or  call  202/682-5439. 

Dated:  October  October  14. 1994, 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 
[FR  Doc.  94-26048  Filed  10-19-94:  8:45  am] 
BILUNG  COOE  7S37-01-M 


Museum  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Care  of 
Collections:  Conservation  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  November  8-9, 1994.  The  panel 
will  meet  from  9:00  a.m.  to  5:30  p.m.  in 
Room  730,  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  pubhc  from  9:00  a.m.  to  9:30  a.m. 
on  November  8  for  opening  remarks  and 
a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9:30  a.m.  to  5:30  p.m.  on 
November  8  and  from  9:00  a.m.  to  5:30 
p.m.  on  November  9  are  for  the  purpose 
of  panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foimdation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),(6)  and  (9)(B)  of 
Section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Peimsylvania  Avenue.  N.W., 
Washington,  D.C,  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
D.C  20506,  or  call  202/682-5439, 

Dated:  October  14. 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  fm-  the  Arts. 
IFR  Doc.  94-26050  Filed  10-19-94;  8:45  am) 
BILUNG  COOE  7S37-01-M 


Museum  Advisory  Panel;  Notice  of 
Meeting 

Piusuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Care  of 
Collections:  Maintenance  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  November  15. 1994.  The  panel 
will  meet  from  9.00  a.m.  to  5:30  p.m.  in 
Room  M14,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  N.W., 
Washington. DC.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  9:30  a.m. 
for  opening  remarks  and  a  policy 
discussion. 

The  remaining  portion  of  this  meeting 
bom  9:30  a.m.  to  5:30  p.m.  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994.  this  session  will  be 
closed  to  the  pubUc  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  tiie  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington  D.C.  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506.  or  call  202/682-5439. 


Dated:  October  14. 1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc  94-26049  Filed  10-19-94;  8:45  am) 

BILUNO  CODE  7S37-41-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences  (BIO);  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological 
Sciences  (BIO)  (1110). 

Date  and  Time:  November  9  &  10. 1994; 
9:00  a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  VA  22230.  Room 
1235. 

Type  cf  Meeting:  Open. 

Contact  Person:  Dr.  Mary  E.  Clutter, 
Assistant  Director,  Biological  Sciences.  Room 
605,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230  Tel  No.: 
(703)  306-1400. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  The  Advisory 
Committee  for  BIO  provides  advice, 
recommendations,  and  oversight  concerning 
major  program  emphases,  directions,  and 
goals  for  the  research-related  activiUes  of  the 
divisions  that  make  up  BIO. 

Agenda:  NSF  and  BIO  strategic  planning, 
assessment  and  evaluation.  FY  1995  budget, 
infrastructure  and  globalization  of  science. 

Dated:  October  17. 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  94-26005  Filed  10-19-94;  8:45  am] 
BILUNG  COOE  7SS6-01-M 


Special  Emphasis  Panel  in  Biological 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (il754). 

Dote  and  Time:  November  9. 1994  from 
8:30-6:00  pm. 

Place:  Room  615,  NSF,  4201  Wilson 
Boulevard.  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Gerald  Selzer.  Program 
Director,  Division  of  Biological 
Instrumentation  and  Resources  (BIR),  room 
615,  NaUonal  Science  Foundation,  4201 
Wilson  Blvd.,  Arlingtion,  VA  22230.  Tel: 
(703)  306-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  preliminary 
proposals  submitted  to  the  NSF. 


52998 


Federal  Register  /  Vol 


59,  No.  202  /  Thursday.  October  20,  1994  /  Notices 


Agenda:  To  review  and  evahute 
preliminaiy  proposals  submitted  in  response 
to  the  Macromolecular  Stiuctun  Database 
proposal  solicitation  (NSF  94-96). 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infbnnation,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C  552b(c), 
the  Government  in  the  Sunshine  Act. 

Dated:  October  17, 1994. 
M.  Rebecca  WinUer, 
Committee  Management  Officer. 
[FR  Doc.  94-26006  Filed  .10-19-94;  8:45  am] 

BItLMO  COOE  75S5-01-M 


Advisory  Panel  for  Economics, 
Decision  and  Itlanagement  Sciences; 
Meeting 

In  accordance  with  the  Federal    . 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Economics, 
Decision  and  Management  Sciences  (#1759). 

Date  and  Time:  November  17-18, 1994. 

Place:  Room  310,  NSF,  4201  Wilson 
Boulevard,  Arlington  VA. 

Type  of  Meeting:  Closed. 

Ck>ntact  Person:  Dr.  Robin  Cantor,  Program 
Director  for  DRMS,  Division  of  Social, 
Behavioral  and  Economic  Research.  National 
Science  Foundation,  Room  995, 4201  Wilson 
Boulevard,  Arlington  VA.  Telephone:  (703) 
307-1757. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  DRMS 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  5S2b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  October  17, 1994. 
M.  Rebeoca  Winkler, 
-Committee Management  Officer. 
IFR  Doc  94-26010  Filed  10-19-94;  8:45  am] 
BIUMQ  CO06  78S6-01-M 


Advisory  Committee  for  Education  and 
Human  Resources;  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Advisory  Committee  for  Education 
and  Human  Resources. 


i  Jafe  and  Time:  November  9, 1994, 12:30 
pni-5:00  pm;  November  10, 1994,  8:30  am- 
5:(  9  pm. 

i  Voce:  ^lington  Renaissance  Hotel.  950  N. 
St^ord  Street,  Arlington,  VA  22203. 

'.  ype  of  Meeting:  Open. 

( Contact  Person:  Peter  E.  Yankwich, 
Ex  »cutive  Secretary,  Directorate  for 
Ed  ication  and  Human  Resources,  Room  805, 
At  ington,  VA  22230,  (703)  306-1604. 

i  ummary  Minutes:  May  be  obtained  from 
coi  tact  person  listed  above. 

J  iirpose  of  Committee:  To  provide  advice 
am  I  recommendations  concerning  NSF 
suj  port  for  Education  and  Human  Resources. 

4  \genda:  Review  of  FY  1995  Programs  and 
Ini  iatives  Strategic  Planning  for  FY  1995  and 
Be  'ond. 

J  tared.' October  17, 1994. 
M.  Rebecca  Winkler, 
Co  nmittee  Management  Officer. 
(FR  Doc.  94-26007  Filed  10-19-94;  8:45  am) 
BILLING  C00€  7SS5-01-M 


A(  visory  Committee  for  Geosciences; 
Mketing 

n  accordance  with  the  Federal 
A(  visory  Committee  Act  (Pub.  L.  92- 
46 1,  as  amended),  the  National  Science 
Fa  uidation  annoimces  the  following 
m<  eting. 

i  Jame:  Advisory  Committee  for 
Ge  >sciences. 

J  kites:  November  15-16, 1994. 
'ime:  8:30  a.m.  to  5:00  p.m. 

i  7ace:  Room  375,  National  Science 
Fo  indation,  4201  Wilson  Boulevard, 
Ar  ington,  VA  22230. 

'  'ype  of  Meeting:  Open. 

(  hntact  Person:  Ms.  Altie  Metcalf,  Staff 
As  lociate  for  Budget  and  Planning, 
Dii  ectorate  for  Geosciences,  Suite  705, 
Na  ional  Science  Foundation,  4201  Wilson 
Bo  ilevard,  Arlington,  Virginia  22230,  (703) 
30^-1 502. 

i  iinutes:  May  be  obtained  from  the  contact 
pel  son  listed  above. 

J  hirpose  of  Meeting:  To  provide  advice, 
ret  aramendations,  and  oversight  concerning 
su]  iport  for  research,  education,  and  human 
res  3urces  development  in  the  geosciences. 

i  \genda:  Long  Range  Planning  for 
Ge  >sciences. 

1  lated:  October  17, 1994. 
M.  Rebecca  Winkler, 
Cohimittee  Management  Officer. 

Doc.  94-26009  Filed  10-19-94;  8:45  am] 
COOE  7S5S-01-M 
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PrHidents  Committee  on  ttte  National 
M^l  of  Science;  Meeting 

n  accordance  with  the  Federal 
A<  visory  Committee  Act  (Pub.  L.  92- 
46 ),  as  amended),  the  National  Science 
Fa  [mdation  annoimces  the  following 
mi  eting: 

i  tote  and  Time:  Thursday,  November  10, 
19  )4;  8:00  a.m.-3:00  p.m. 


P7ace;  Room  320,  National  Science 
Foundation  4201  Wilson  Blvd.  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney. 
Program  Manager,  Room  1220,  National 
Science  Foundation,  4201  Wilson  Blvd, 
Arlington,  VA  22230.  Telephone:  703/306- 
1096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  F^sident  in  the 
selection  of  the  National  Medal  of  Science 
recipients. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  For  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  October  17, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-26008  Filed  10-19-94;  8:45  am) 

BILUNG  COOE  75S6-01-M 


Advisory  Panel  for  Social  and  Political 
Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  four  meetings: 

Name:  Advisory  Panel  for  Social  and 
Political  Sciences  («1761). 

Date  and  Time:  November  7-6, 1994, 9:00 
AM  to  5:00  PM. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
310,  Ariington,  VA.  22230. 

Contact  Person:  Neal  Tate  and  Patricia 
White,  Program  Directors,  Division  of  Social, 
Behavioral,  and  Economic  Research,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1760. 

Agenda:  To  review  and  evaluate  Law  and 
Social  Science  proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  and  Time:  November  17-18, 1994 
9:00  AM  to  5:00  PM. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
330,  Arlington,  VA.  22230. 

Contact  Person:  Dr.  Frank  Scioli  and  Dr. 
John  Mclver,  Program  Directors  for  Political 
Science,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1760. 

Agenda:  To  review  and  evaluate  the 
political  science  proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  and  Time:  November  28-29, 1994 
8:30  AM  to  5:00  PM. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard,  Room 
380,  Arlington,  VA.  22230. 

Contact  Person:  Dr.  William  S.  Bainbridge. 
Program  Director  for  Sociology,  National 
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Science  Foundation.  4201  Wilson  Boulevard, 
Ariington,  VA  22230.  Telephone:  (703)  306- 
1760. 

Agenda:  To  review  and  evaluate  the 
political  science  proposals  as  a  part  of  the 
selection  process  for  awards. 

Date  and  Time:  December  12-13. 1994  8:30 
AM  to  5:00  PM. 

Place:  National  Science  Foundation, 
Stafford  Place,  4201  Wilson  Boulevard.  Room 
340.  Arlington,  VA.  22230. 

Contact  Person:  Dr.  Cheryl  Eavey,  Program 
Director  for  Methodology,  Measurement  and 
Statistic,  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
Telephone:  (703)  306-1729. 

Agenda:  To  review  and  evaluate  the 
Methodology,  Measurement  and  Statistic 
proposals  as  a  part  of  the  selection  process 
for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings.lo  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  die  NSF  for 
financial  suppiort. 

Reason  for  Closing:  The  proposals  being 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552(c).  (4)  and  (6) 
of  the  Government  in  the  Sunshine  Act. 
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Dated:  October  17. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-26004  Filed  10-19-94;  8:45  am] 
BILUNO  COOE  7S6&-01-M 


OFFICE  OF  PERSONNEL . 
MANAGEMENT 

Federal  Salary  Council;  Meeting 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  fortieth  meeting 
of  the  Federal  Salary  Council  will  be 
held  at  the  time  and  place  shown  below. 
At  the  meeting  the  Council  will 
continue  discussing  issues  relating  to 
locality-based  comparability  payments 
authorized  by  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (FEPCA). 
The  meeting  is  open  to  the  public. 
DATE:  November  7, 1994,  at  10  a.m.. 
ADDRESSES:  OfBce  of  Personnel 
Management.  1900  E  Street  NVV..  Room 
7B09.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  O'Donnell.  Chief.  Salary  Systems 
Division,  Office  Of  Personnel 
Management,  1900  E  Street  N\V.,  Room 
6H31,  Washington.  DC  20415-0001. 
Telephone  number:  (202)  606-2838. 


For  the  President's  Pay  Agent. 
Lorraine  A.  Green, 
Deputy  Director. 

(FR  Doc.  94-26043  Filed  10-17-94;  3:02  pm] 
BOJJNO  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34841;  File  No.  SR-CBOE- 
94-16] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Order  Service  Firms 

October  14, 1994. 

On  June  1, 1994,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposal  to  amend  CBOE 
Rule  6.77.  "Stock  Execution  Services." 
to  allow  order  service  firms  to  take 
market  maker  orders  for  the  purchase  or 
sale  of  commodity  futures  contracts  and 
futures  options  and  forward  the  orders 
to  the  appropriate  futures  exchange  for 
execution. 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
34396  (July  18. 1994).  59  FR  37793  (July 
25. 1994).  No  comments  were  received 
on  the  proposal. 

Currently,  CBOE  Rule  6.77  states  that 
a  stock  service  is  a  member  registered 
with  the  Exchange  for  the  purpose  of 
providing  stock  execution  services  to 
market  makers  on  the  CBOE's  floor.^ 
The  CBOE  proposes  to  amend  CBOE 
Rule  6.77  to  replace  the  term  "stock 
service"  with  the  term  "order  service 
firm"  and  to  allow  order  service  firms 
to  take  orders  from  CBOE  market  makers 
for  the  purchase  or  sale  of  commodity 
futures  contracts  and  futures  options 
and  forward  market  makers'  orders  to 
the  appropriate  futures  exchange.  The 
execution  of  all  orders  to  purchase  or 
sell  commodity  interests  will  occur  on 
a  futures  exchange  that  has  been 
designated  as  a  contract  market  by  the 
Commodity  Futures  Trading 
Commission  ("CFTC"). 

Accordingly,  proposed  paragraph  (d) 
of  CBOE  Rule  6.77  provides  that  order 
service  firms  that  accept  orders  to  buy 


or  sell  commodity  interests  must 
comply  with  the  Commodity  Exchange 
Act  of  1974  ("CEA")  and  the  rules  and 
regulations  promulgated  thereunder.* 
Proposed  paragraph  (d)  also  requires 
order  service  firms  to  keep  the  CBOE's 
Department  of  Financial  CompHance 
apprised  of  their  registration  status 
under  the  CEA  on  an  ongoing  basis, 
including  any  financial  reporting  or 
capital  requirements. 

In  addition  to  revising  CBOE  Rule 
6.77,  the  CBOE  proposes  to  adopt  CBOE 
Rule  6.78,  "Letters  of  Guarantee 
Required  of  Order  Service  Firms," 
which  requires  a  member  acting  as  an 
order  service  firm  to  have  on  file  with 
the  Exchange  and  in  effect  an  Order 
Ser\-ice  Firm  Letter  of  Guarantee  issued 
for  the  service  firm  by  a  member  of  the 
Options  Clearing  Corporation  ( "OCC"). 
Under  proposed  CBOE  Rule  6.78(b),  the 
letter  of  guarantee  must  provide  that  the 
issuing  clearing  member  accepts 
financial  responsibility  for  all  orders 
handled  by  the  order  service  firm  on  the 
CBOE  floor  and  for  all  financial 
obligations  of  the  order  service  firm  to 
the  Exchange.  In  order  to  limit  the 
potential  risk  to  any  single  clearing 
member,  no  clearing  member  will  be 
permitted  to  guarantee  more  than  three 
order  service  firms  without  the  prior 
written  approval  of  the  Department  of 
Financial  Compliance.  In  considering  a 
request  to  guarantee  more  than  three 
such  firms,  the  Department  of  Financial 
Compliance  will  consider  the  clearing 
member's  level  of  excess  net  capital, 
additional  financial  resources,  and  such 
other  facts  as  the  Department  of 
Financial  Compliance  deems 
appropriate. 

The  CBOE  believes  that  the  proposed 
rule  change  will  faciUtate  market 
making  capacity  in  stock  index  options. 
Market  makers  in  stock  index  options 
are  subject  to  the  risk  that  market  prices 
will  change  before  they  can  liquidate 
their  positions,  and  hedge  this  risk  by 
executing  transactions  in  related 
commodity  interests.*  The  CBOE 
believes  that  the  proposed  rule  change 
will  facilitate  the  ability  of  CBOE  market 
makers  in  stock  index  options  to 
execute  hedging  transactions  by 


>l5U.S.C78s(b)(l)(1982). 

M7  CFR  240.19b-»  (1993). 

'  The  services  provided  by  the  stock  services 
consist  generally  of  taking  orders  for  the  purchase 
or  sale  of  stocks  and  foru^rding  the  orders  to 
broker-dealers  for  execution. 


*  For  example.  Section  4(a)(1)  of  the  CEA 
generally  provides  that  transactions  in  commodity 
futures  contracts  may  be  executed  only  on  a  board 
of  trade  which  has  been  designated  as  a  "contract 
market"  in  the  underlying  commodity  by  the  CTTC 
lo  addition.  Sections  4d  and  4k  of  the  CEA 
generally  provide  that  any  person  that  is  engaged 
in  soliciting  or  accepting  orders  for  the  purchase  or 
sale  of  commodity  interests  must  be  registered  as 
an  introducing  broker  or  as  an  associated  person. 

»  See  Division  of  Market  Regulation.  Market 
Analysis  of  October  13  and  16.  1989  (Dece.-nber 
1990)  ("Division  Report")  at  73-74. 
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providing  them  with  a  more  efficient 
means  of  efiiecting  such  transactions. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act.  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  will  facilitate  the 
ability  of  options  market  makers  for- 
which  there  are  related  commodity 
interests  to  reduce  their  exposure  ta 
market  risk  by  providing  them  with  a 
more  efficient  means  of  effecting 
hedging  transactions  in  such  commodity 
interests. 

The  Commission  finds  that  the 
proposed  riile  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5),  in  that 
it  is  designed  to  facilitate  transactions  in 
securities  and  to  protect  investors  and 
the  public  interest."  Specifically,  the 
Commission  notes,  as  it  has  stated  in  the 
past,  that  many  CBOE  index  option 
market  makers  hedge  their  positions  in 
index  options  by  piut:hasing  the 
corresponding  futures  contract.'  Under 
the  Exchange's  current  rules,  a  CBOE 
market  maker  who  hedges  his  position 
with  futures  contracts  must  leave  his 
trading  post  in  order  to  place  a  futures 
order,  llie  proposal  will  enable  CBOE 
market  makers  to  remain  at  their  trading 
posts  while  placing  their  futures  orders 
with  the  order  service  firm  clerks 
located  on  the  CBOE's  floor.  Tlius,  the 
proposal  should  provide  the  CBOE's 
index  option  market  makers  with  an 
efficient,  convenient,  and  effective 
means  to  place  their  futures  orders, 
thereby  facilitating  the  market  makers* 
ability  to  reduce  their  risks  through 
hedging  transactions  and,  in  tiun, 
helping  to  maintain  the  depth  and 
liquidity  of  the  CBOE's  market  for  index 
options. 

In  addition,  the  Commission  notes 
that  the  proposal  contains  safeguards 
designed  to  ensure  that  only  qualified 
firms  are  permitted  to  register  as  order 
service  firms.  For  example,  CBOE  Rule 
6.77  retains  the  provisions  currently 
applicable  to  stock  services  and  requires 
firms  to  apply  to  the  CBOE's 
Membership  Department  for  registration 
as  an  order  service  firm.  Under  CBOE 
Rule  6.77,  the  applications  will 
continue  to  be  reviewed  by  the  CBOE's 
Membership  Committee,  which  will 
consider  the  applicant's  financial 
condition,  regulatory  history,  and  other 
factors  in  determining  whether  to 
approve  the  firm's  application  for 
registration  as  an  order  service  firm.  The 


Coi  unission  believes,  as  it  has  stated  in 
con  aection  with  stock  services,  that  it  is 
app  ropriate  for  an  options  exchange  to 
monitor  firms  operating  on  its  floor  to 
ensure  the  proper  operation  of  floor 
acti  dties  and  thus  to  require 
Mei  abership  Committee  approval  of 
ord  sr  service  firms.* 

T  le  proposal  also  contains  provisions 
des  gned  to  ensiue  the  financial 
int«  grity  of  the  order  service  firms. 
Spe  ::ifically,  proposed  CBOE  Rule  6.78 
reqi  ores  order  service  firms  to  obtain  a 
lett  »r  of  guarantee  issued  by  a  member 
of  tie  OCC  Under  the  letter  of 
guarantee,  the  issuing  clearing  member 
accepts  financial  responsibility  for  all 
orders  handled  by  the  order  service  firm 
on  fie  CBOE  floor  and  for  all  financial 
obl^ations  of  the  order  service  firm  to 
the  Exchange.  CBOE  Rule  6.78  also 
provides  that  no  clearing  member  shall 
be  permitted  to  guarantee  more  than 
thrc|e  order  service  firms  without  the 
prior  written  approval  of  the 
Dep  artment  of  Financial  Compliance. 

h  addition,  paragraph  (d)  of  CBOE 
Rulf  6.77  makes  clear  that  to  the  extent 
an  order  service  firm  takes  orders  for  the 
purc:hase  or  sale  of  commodity  futtires 
contracts  and  options  thereon,  it  must 
comply  with  the  CEA  and  the  rules  and 
regulations  promulgated  thereunder. 
Paragraph  (d)  also  requires  order  service 
firms  to  keep  the  CBOE's  Department  of 
Financial  Compliance  apprised  of  their 
itration  status  under  the  CEA  on  an 
ing  basis,  including  any  financial 
reporting  or  capital  requirements. 
Acc^dingly,  the  Commission  expects 
the  CBOE  to  allow  only  those  firms 

h  meet  the  applicable  requirements 
e  CEA  to  register  with  the  Exchange 
der  service  firms.  In  addition,  the 
ission  expects  the  CBOE  to     - 
carefully  monitor  the  order  service 
firms'  compliance  with  the  relevant 
provisions  of  the  CEA  and  to  revoke  the 
CBOE  registration  of  any  order  service 
firm  that  fails  to  satisfy  those 
reqi^rements. 

Iliis  therefore  ordered,  pursuant  to 
Secjion  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-CBOE-94- 
16)  is  approved. 

Fgr  the  Commission,  by  the  Division  of 
Marlet  Regulation,  pursuant  to  delegated 
autnority."' 

Maitaret  H.  McFarland, 

Dep  ity  Secretary. 

IFR  Doc.  94-26061  Filed  10-19-94;  8:45  am] 
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•  15  U.S.C  7ef(bK5)  (1982). 

'  See  Division  Report,  supra  note  S. 
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(IMMaa  Na  34-34840;  FHa  Na  SR-MSRB- 
94-12] 

Self-Regulatory  Organizations:  Order 
Approving  Proposed  Rule  Ctiango  by 
the  Rffunicipal  Securities  Rulemaking 
Board  Relating  to  Underwriting 
Assessment  for  Brokers,  Dealers,  and 
Municipal  Securities  Deaters 

October  13, 1994. 

On  August  15, 1994,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  %vith  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-^SRB-94-12), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") ',  and  Rule  19b-4  thereunder. 
The  MSRB  filed  the  proposed  rule 
change  to  preclude  brokers,  dealers  and 
mimicipal  dealers  from  passing  through 
rule  A-13  fees  to  issuers.  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on 
September  1, 1994.^  The  Commission 
has  reviewed  the  comments  it  received 
in  response  to  the  notice.^  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposal  amends  MSI^  rule  A- 
13  on  Underwriting  Assessments  for 
Brokers,  Etealers  and  Municipal 
Securities  Dealers.  The  proposal  will 
preclude  brokers,  dealers  and  municipal 
securities  dealers  ("dealers")  fi'om 
charging  or  otherwise  passing  through 
rule  A-13  fees  to  issuers.  The  proposal 
will  become  effective  30  days  after 
publication  of  the  approval  order  in  the 
Federal  Register. 

Rule  A-13  requires  each  dealer  to  pay 
to  the  Board  a  fee  based  upon  the 
dealer's  participation  in  "primary 
offerings"  of  municipal  securities  ("rule 
A-13  fees").*  In  addition  to  rule  A-13 


5  «  Securities  Exchange  Act  Release  No.  24814 
ig|ist  18. 1987),  52  FR  32224  (August  26, 1987) 
approving  File  No.  SR-C3OE-«7-07). 

15  U.S.C  78s(bM2)  (1988). 
17  CFR  20O.3O-3(a)(12)  (1993). 


'  15  U.S.C  78s(b)(l). 

*  Securities  Exchange  Act  Release  No.  34601 
(August  25, 1994),  59  FR  45318. 

'  Letter  from  Robert  E.  Aheme,  First  Vice 
President  and  General  Counsel,  Merrill  Lynch,  to 
lonathan  Katz,  Secretary,  SEC  (September  29, 1994); 
Lener  from  Catherine  L.  Spain,  Director.  Federal 
Liaison  Center,  Government  Finance  Officers 
Association,  to  Jonathan  Katz,  Secretary,  SEC 
(September  21, 1994). 

*As  used  in  rule  A-13.  "primary  offering"  is 
defined  as  in  Exchange  Act  Rule  15c2-12  on 
municipal  securities  disclosure.  Thus,  a  dealer's 
obligation  under  rule  A-13  is  triggered  by  its 
participation  in  the  offering  of  municipal  securities 
by  or  on  behalf  of  an  issuer,  whether  the  dealer  is 
purchasing  the  securities  directly  (i.e.,  is  acting  as 
underwriter)  or  is  acting  as  an  agent  in  placing  the 
securities  with  investors.  The  obligation  of  a  dealer 
to  deliver  en  official  statement  to  the  Board  under 
Board  rule  G-36  also  is  based  upon  the  dealer's 
participation  in  a  "primary  offering."  The  MSRB 
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fees,  the  Board  charges  an  initial  fee  of 
$100  and  an  annual  fee  of  $100  under 
rules  A-12  and  A-14,  respectively,  but 
rule  A-13  fees  provide  the  bulk  of  Board 
revenues.  The  amount  of  rule  A-13  fees 
owed  is  based  upon  the  par  value  of  the 
dealer's  participation  in  primary 
offerings.'  No  obligation  to  pay  a  rule 
A-13  fee  is  generated  by  participation  in 
the  following  types  of  primary  offerings: 
(i)  those  composed  exclusively  of 
securities  less  than  nine  months  in 
maturity;  (ii)  offerings  imder  $1  million 
in  par  value;  and  (ill)  "limited 
placement"  offerings,  as  described  in 
subsection  (c)(1)  of  Exchange  Act  Rule 
15C2-12.6 

Under  the  current  requirements  of 
rule  A-13,  if  a  syndicate  or  similar 
account  is  formed  for  the  purpose  of 
purchasing  securities  bom  an  issuer,  the 
managing  imderwriter  is  responsible  to 
pay  the  assessment  fee  on  behalf  of  each 
participant  in  the  syndicate.  Payment  by 
the  managing  underwriter,  rather  than 
by  individual  syndicate  members,  is 
solely  an  administrative  convenience  for 
imderwriters  and  the  Board. 

Rule  A-13  is  intended  to  provide  a 
dealer  assessment  that  roughly  reflects 
each  dealer's  underwriting  activity  in 
the  municipal  securities  market.'  Since 
rule  A-13  fees  are  assessments  on 
dealers  for  the  operation  of  the  Board, 
a  dealer's  obligation  under  rule  A-13 


believes  that  consistent  use  of  the  concept  of 
"primary  offering"  in  rules  A-13  and  G-36  has 
created  substantial  administrative  efficiencies  for 
the  Board  by  allowing  A-13  fee  invoicing  to  be 
accomplished  in  an  automated  manner  with  data 
collected  under  rule  G-36. 

'Currently,  the  assessment  under  rule  A-13  is 
S.03  per  SI, 000  par  value  for  offerings  containing 
securities  two  years  or  more  in  maturity.  If  the 
longest  maturity  in  an  offering  is  over  nine  months 
but  less  than  two  years,  the  assessment  is  S.Ol  per 
$1,000  par  value  of  the  issue.  For  purposes  of 
calculating  the  assessment,  a  put  option  date  is 
treated  the  same  as  a  maturity  date,  e.g.,  a  primary 
offering  of  a  security  with  a  put  option  of  one  year 
would  generate  an  assessment  at  the  $.01  rate. 

*  "Limited  placement"  offerings  are  those  that  are 
sold  to  no  more  than  35  persons  each  of  whom  the 
underwriter  reasonably  believes  (i)  has  such 
knowledge  and  experience  in  financial  and 
business  matters  that  it  is  capable  of  evaluating  the 
merits  and  risks  of  the  pnispiective  investment  and 
(ii)  is  not  purchasing  for  more  than  one  account  or 
with  a  view  to  distributing  the  securities. 

'  In  opposing  the  adoption  of  the  proposed 
amendinent,  a  commenter  argued  that  the  proposal 
would  cause  a  disproportionate  allocation  of  the 
MSRB  costs  to  be  bom  by  a  relatively  small  number 
of  dealers  that  underwrite  new  issues,  instead  of 
twing  borne  by  all  dealers  (including  dealers  in  the 
secondary  market).  Letter  from  Robert  E.  Aheme, 
supra  note  3.  Participation  in  new  issue  offerings 
may  not  be  a  perfect  means  to  measure  a  dealer's 
involvement  in  the  market  because  the  assessment 
does  not,  among  other  things,  reflect  secondary 
market  transactions  and  activity.  In  the 
Commission's  view,  however,  a  fee  based  on 
underwriting  participation  is  the  best  available 
means  to  create  verifiable  assessments  generally 
reflecting  a  dealer's  involvement  in  the  market. 


should  not  be  charged  or  otherwise 
passed  through  to  an  issuer  as  an 
expense  to  the  issuer  of  bringing  a  new 
issue  to  market  As  sudi,  the  proposal 
would  add  paragraph  (e)  to  rule  A-13 
which  states: 

*  *  *  (e)  Prohibition  on  Charging  Fees 
Required  Under  this  Rule  to  Issuers.  No 
broker,  dealer  or  municipal  securities  dealer 
shall  charge  or  otherwise  pass  througii  the  fise 
required  under  this  rule  to  an  issuer  of 
municipal  securities. 

A  commenter  supported  the  Board's 
perception  that,  in  negotiated 
imderwritings,  the  subject  of  rule  A-13 
fees  sometimes  is  raised  in  the  context 
of  discussions  of  expenses  to  be  paid  by 
the  issuer  of  the  securities."  The 
Commission  supports  the  Board's  view 
that  it  is  misleading  for  imderwriters  to 
characterize  rule  A-13  fees  in  this 
fashion."  In  this  respect,  the  fees  paid  to 
the  Board  by  dealers  under  rule  A-13 
should  be  characterized  by  dealers  to 
issuers  no  differently  than  the  annual 
fees  paid  to  the  Board  under  rule  A-14 
and  any  other  "overhead"  expenses  that 
are  incurred  by  virtue  of  the  dealer 
engaging  in  municipal  securities 
business. 

n.  Discussion 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act.  and,  specifically,  with  Section 
15B(b)(2)(J)  of  the  Act.»o  Section 
15B(b)(2)(J)  authorized  the  MSRB  to 
adopt  rules  to  provide  that  each 
mimicipal  securities  broker  and  each 
municipal  securities  dealer  pay  to  the 
Board  such  reasonable  fees  and  charges 
as  may  be  necessary  or  appropriate  to 
defray  the  costs  and  expenses  of 
operating  and  administering  the  Board, 
file  proposed  rule  change  is  consistent 
with  its  authority  to  charge  dealera 
reasonable  fees  to  defi-ay  the  costs  of 
operating  and  administering  the  Board. 
The  proposed  rule  change  makes  clear 
that  the  fees  levied  under  rule  A-13  are 
to  be  paid  by  dealers  and  not  issuere. 

m.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rudes  and  regulations 
thereunder  applicable  to  the  MSRB  and, 
in  particular.  Section  15B(b)(2)U). 


■  Letter  from  Robert  A.  Aheme,  $upra  note  3,  at 
3,  stating  that  the  rule  A-13  fee  "has  generally  been 
viewed  by  the  industry  *  *  *  as  allocable  to  the 
Issuer's  expenses  in  bringing  the  issue  to  market." 

•This  position  is  further  supported  by  a 
commenter  that  states  "|t|he  underwriting  fee  is 
more  appropriately  categorized  as  part  of  the 
dealer's  overhead  cost  of  operation."  Letter  bom 
Catherine  L  Spain,  supra  note  3. 

"Section  15B(b)(2)(n:  |15  U.S.C  §  70o-4(b)(2)a)|. 


It  is  therefore  ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  as  described 
above  be,  and  hereby  is,  approved,  and 
shall  be  effective  November  21. 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc  94-25963  Piled  10-l»-04;  8:45  am) 
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[Ralaaaa  No.  34-34843;  FN*  No.  SR-Ptilx- 
94-60] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Notice  of  Filing  of  a  Proposed  Rule 
Change  Relating  to  Revisions  to  the 
Qeneral  Securities  Registered 
Representative  (Series  7)  Examination, 
and  the  Corresponding  Specifications 
and  Content  Outiine 

October  14. 1994. 

Purauant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
October  3. 1994,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  QI  below,  which  Items 
have  been  prepared  primarily  by  the 
Phlx.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  irom  interested 
persons. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  or 
the  Proposed  Rule  Change 

The  Phlx  proposes,  in  conjunction 
with  the  other  self-regulatory 
organizations  ("SROs"),  to  use  a  revised 
version  of  the  General  Securities 
Registered  Representative  ("Series  7")   . 
Examination,  the  corresponding 
specifications  and  content  ouUine.*  The 
Phlx  would  adopt  the  amended  Series  7. 
as  well  as  the  corresponding 
specifications  and  content  outline. 


>  IS  U.S.C  78s(b)(l)  (1988). 

'For  a  detailed  description  of  the  revised  Series 
7  examination,  see  Securities  Exchange  Act  Relea.se 
Nos.  34340  (July  8. 1994),  59  FR  3S9S9  (File  Na 
SR-NYSE-94-271  (notice  of  filing  of  proposed  rule 
change  relating  to  the  revision  of  the  content 
outline  for  the  Series  7  Examination):  34341  (]uly 
8, 1994).  59  FR  3S960  (File  No.  SR-NrYSE-94-26| 
(notice  of  proposed  rule  change  relating  to  the 
revision  of  examination  specifications  for  the  Series 
7  Examination). 
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n.  Self-Ragolatory  Orguiixation's 
Statement  of  the  Parpose  of,  and 
Statutory  Basis  for,  Um  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
Phlx  included  statements  conceming 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  use  the  Series  7 
as  amended,  as  the  appropriate 
qualification  examination  for  persons 
seeking  registration  as  general  securities 
representatives.  The  Series  7 
examination  is  generally  required  under 
rules  of  the  self-regulatory  organizations 
("SROs")  for  persons  who  are  engaged 
in  the  solicitation,  purchase  and/or  sale 
of  securitifis  for  the  accounts  of 
customers.  The  purpose  of  the  Series  7 
examination  is  to  ensure  that  registered 
representatives  have  the  basic 
knowledge  necessary  to  preform  their 
functions  and  responsibilities.  The 
Series  7  examination  specifications 
detail  the  areas  covered  by  the 
examination  and  break  down  the 
nimiber  of  examination  questions  culled 
fittm  each  area. 

Revision  of  the  Series  7  examination, 
specifications  and  content  outline  was 
initiated  in  April  1993  by  an  industry 
committee  of  SROs  and  representatives 
from  broker-dealers  in  order  to  update 
the  examination  in  view  of  changes  in 
the  securities  industry,  including 
changf^s  in  relevant  rules  and 
regulaljons,  the  development  of  new 
securities  products,  and  changes  in  the 
iob  of  registered  representatives  as  firms 
offer  an  increasingly  wide  range  of 
financial  services.^  The  examination 
specifications  for  the  Series  7  have  not 
been  revised  since  1986. 

The  industry  committee  updated  the 
existing  statements  of  the  critical 
functions  of  registered  representatives  to 
ensure  cuirrent  relevance  and 
appropriateness  and  drafted  statements 
of  tasks  expected  to  be  performed  by 
entry-level  registered  representatives. 


'  SRO»  on  the  conuninee  include  the  New  York 
Stock  Exchange,  American  Slock  Exchange,  Chicago 
Board  Optioni  Exchange,  Municipal  Securities    , 
Rulemaking  Board,  National  Association  of 
Securities  Dealers  and  Philadelphia  Stock 
Exchange.  Broker -dealer  representatives  include 
brrnch  office  managers,  compliance  officers, 
1*9111  ig  personnel  and  registered  representatives. 


and  conformed  the  existing  content 
outline  to  the  task  statements.  Under  the 
jiroposed  rule  change,  the  total  number 

'  |uestions  in  the  Series  7  examination 
I  remain  250.  and  the  revised 
ation  will  cover  all  financial 
I  areas  covered  on  the  present 
Seiies  7  examination  as  well  as  several 
new  products,  including  collateralized 
mortgage  obUgations  ("CMOs"),  long 
term  equity  anticipation  securities 
("LEAPS")  and  CAPS,  vn\h  reduced 
emphasis  on  direct  participation 
programs. 

1  he  other  SRO  participants  will  also 
file  the  revised  s]}ecifications  for 
api  roval  by  the  Commission.  The  Phlx 
inti  inds  to  commence  use  of  the  revised 
exa  nination,  specifications  and  content 
out  ine  jointly  with  the  other  SROs. 
upon  approval  of  the  proposed  rule 
changes  of  all  of  the  other  SRO 
participants. 

1  he  statutory  basis  for  the  Series  7 
examination  lies  in  Section  6(c)(3)(B)  of 
the  Act.  Under  that  Section,  it  is  the 
Exdiange's  responsibifity  to  prescribe 
staadards  of  training,  experience  and 
conpetence  for  persons  associated  with 
Exoiange  raembBrs  and  member 
org  inizations.  Pursuant  to  this  statutory 
obi  gation,  the  Exchange  has  developed 
exa  ninations  that  are  administered  to 
establish  that  persons  associated  wdth 
Exc  bange  members  and  member 
org  inizations  have  attained  specified 
lev(  is  of  competence  and  knowledge. 

B.  $elf-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Ine  Phlx  believes  that  the  proposal 
doflis  not  impose  any  burden  on 
con^petition  that  is  not  necessary  or 
appiropriate  in  furtherance  of  the 
puitooses  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 

Pro  josed  Rule  Change  Received  from 
Mei  nbers,  Participants,  or  Others 

C  smments  were  neither  soficited  nor 
rec(  ived. 

m.  }ate  of  Effectiveness  of  the 

Pro  HMed  Rule  Change  and  Tuning  for 

Commission  Action 

Vf  ithin  thirty-five  days  of  the  date  of 
pumication  of  this  notice  in  the  Federal 
Rej  ister  or  within  such  longer  period  (i) 
as  t  le  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
er  period  to  be  appropriate  and 


Ion 

put  ishes  its  reasons  for  so  finding  or 
(ii)  IS  to  which  the  self-r^ulatory 
orgi  nizadon  consents,  the  Commission 
wil : 

(/  )  By  order  approve  the  proposed  rule 
chai  ge,  or 


(B)  Institute  proceedings  to  determine 
wiiether  the  proposed  rule  change  should  be 
disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  conceming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secvuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-94-50 
and  should  be  submitted  by  November 
10. 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-26060  Filed  10-19-94;  8:45  am) 
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[Release  No.  34-34842;  File  No.  SR-Pftlx- 
94-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Revisions  to  the  General 
Securities  Sales  Supervisor  (Series  8) 
E]{amlnation,  and  the  Corresponding 
Examination  Specifications  and 
Content  Outline 

October  14, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securifies  Exchange  Act  of  1934 
("Act") '  notice  is  hereby  given  that  on 
October  3, 1994,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Seciurities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  ni  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 


« 17  CFR  200.3O-3(a](12)  (1994). 
M5U.S.C87»»(b)(l)(t9e8). 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regiilatory  (kganizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes,  in  conjunction 
with  the  other  self-regulatofy 
organizations  ("SROs"),  to  adopt  and 
use  a  revised  version  of  the  General 
Securities  Sales  Supervisor  ("Series  8") 
Examination,  examination 
specifications  and  content  outline.^  The 
Phlx  proposes  to  incorporate  references 
to  this  examination  into  its  rules  by 
adding  paragraph  (d)  to  rule  748, 
Supervision. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  ttie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,.set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  General  Securities  Sales 
Supervisor  ("Series  8")  Examination  is 
an  industry-wide  qualification 
examination  for  securities  sales 
supervisors.  The  Series  8  examination  is 
generally  required  imder  rules  of  the 
self-regulatory  organizations  ("SROs") 
for  persons  who  are  engaged  in  the 
supervision  of  general  securities  branch 
offices  {i.e.,  branch  office  managers)  and 
of  general  securities  registered 
representatives.  The  Series  8 
examination  tests  a  candidate's 
knowledge  of  securities  industry  rules 
and  regulations  and  certain  statutory 
provisions  applicable  to  general 
securities  sales  supervision.  The  Series 
8  examination  specifications  detail  the 
areas  covered  by  the  examination  and 
break  down  the  number  of  examination 
questions  culled  from  each  area.  The 
Series  8  content  outline  details  the 


2  For  a  detailed  description  of  the  revised  Series 
8  examination,  specifications  and  content  oatline, 
see  Securities  Exchange  Act  Reletae  Nos.  3433S 
(July  8. 1994).  59  FR  05961  (File  Na  SR-NYSE-94- 
23]  (notice  of  proposed  rule  change  relating  to  the 
revision  of  the  Series  8  examination  content 
outline):  am)  3433S  Only  8.  1994)  59  FK  35962  (File 
No.  SR-NYSE-94-24)  (notice  of  proposed  rule 
change  relating  to  the  revision  of  the  Series  S 
examination  and  specifications). 


subject  coverage  and  questicMi  allocation 
of  the  examination.  The  content  outline 
reflects  the  revised  content  of  the 
examination. 

Revision  of  the  Series  8  examination, 
specifications  and  content  outline  was 
recently  undertakmi  by  an  industry 
conmiittee  composed  of  representatives 
from  SROs  (the  New  York  Stock 
Exchange,  the  American  Stock 
Exchange,  the  Chicago  Board  Options 
Exchange,  the  Municipal  Securities 
Rulemaking  Board,  the  National 
Association  of  Securities  Dealers  and 
the  Philadelphia  Stock  Exchange)  and 
representatives  from  broker-dealers, 
including  branch  office  managers, 
compliance  personnel  and  corporate 
executives,  in  order  to  update  the 
examination  in  view  of  changes  in 
relevant  laws,  rules  and  regulations,  the 
development  of  new  products,  and  to 
reflect  various  changes  in  industry 
practices.  The  committee  reviewed  the 
examination  specifications,  content 
areas  and  item  bank  and  developed  new 
questions  in  new  areas. 

The  revised  examination  continues  to 
cover  the  areas  of  knowledge  required  to 
supervise  sales  activities  in  securities, 
however,  the  focus  of  the  content  of  the 
examination  has  been  shifted  to 
concentrate  more  closely  on  supervisory 
duties.  Accordingly,  certain  questions 
have  been  deleted  which  deal  with 
routine  calculations  and  basic  product 
knowledge  and  questions  on  new 
federal  and  SRO  rules  and  regulations 
have  been  incorporated  into  the  exam, 
as  well  as  questions  on  new  products, 
supervision  and  changes  in  industry 
practices.  The  revised  examination  and 
sp>ecifications  include  coverage  of  these 
new  areas.  The  examination  will  remain 
a  six-hour,  two-part.  200  question 
examination. 

The  Phlx  also  proposes  to  adopt  a 
new  paragraph  to  Phlx  Rule  748, 
Supervision,  to  expressly  incorporate  a 
supervisory  examination  into  Exchange 
rules.  Specifically,  persons  delegated 
supervisory  responsibility  pursuant  to 
Rule  748  (b)  and  (c)  would  be  required 
by  proposed  paragraph  (d)  to  meet  the 
Exchanges'  qualification  requirements, 
including  successful  completion  of  a 
supervisory  examination  deemed 
acceptable  by  the  Exchange.  This 
requirement  is  substantially  similar  to 
existing  provision  of  other  exchanges.' 
Currently,  Rule  748  requires  member  or 
participant  organizations  to  supervise 
all  registered  representatives  and  each 
office,  department  or  business  activity. 
In  addition,  a  general  partner  or 
principal  executive  officer  must  be 


designated  to  assume  overall 
responsibility  for  internal  supervision  of 
the  organization  and  compliance  with 
securities  laws  and  regulations, 
including  establishing  written 
supervisory  procedures  delegating 
supervisory  responsibiUties  and 
instituting  a  supervisory  review 
procedure. 

With  respect  to  quahfications  for 
supervisory  personnel.  Rule  748  merely 
requires  employees  with  delegated 
supervisory  responsibility  to  be 
"qualified,"  and  persons  responsible  for 
any  group  of  employees  to  "reasonably 
discharge"  those  duties.  The  proposed 
new  language  is  intended  to  bridge  this 
gap  by  expressly  requiring  superv  isory 
personnel  to  qualify  with  the  Exchange 
by  successfully  completing  the 
appropriate  examination,  which  will  be 
indicated  in  the  Exchange's 
memorandum  to  its  membership.  The 
Exchange  notes  that  although  options 
activity  and  personnel,  including 
foreign  currency  options,  are  also 
subject  to  Rule  748,  additional 
supervisory  requirements  for  opUon 
accoimts  apply.* 

The  other  SRO  participants  will  also 
file  the  revised  examination  and 
specifications  for  approval  by  the  SEC. 
The  Exchange  intends  to  implement  the 
new  Series  8  content  ouUine  and 
examination  jointly  with  the  other  SROs 
after  the  Commission  has  approved  the 
proposed  rule  changes  of  all  the  other 
SROs. 

The  statutory  basis  for  the  Series  8 
Examination  Ues  in  Section  6(c)(3)(Bl  of 
the  Act.  Under  that  Section,  it  is  the 
Exchange's  responsibility  to  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  with 
Exchange  members  and  member 
organizations.  Pursuant  to  this  statutory 
obligation,  the  ELxchange  has  developed 
examinations  that  are  administered  to 
establish  that  persons  associated  with 
Exchange  members  and  member 
organizations  have  attained  specific 
levels  of  competence  and  knowledge. 

The  addition  of  new  language  to  Phlx 
Rule  748  is  also  consistent  with  Section 
6(b)(5)  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fiaudulent  and  manipulative 
acts  and  practices,  and  protect  investors 
and  the  pubUc  interest  by  bolstering  the 
Exchange's  super\ision  rule  through  a 
qualification  and  examination 
requirement  for  supervisory  personnel. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 


^ See  eg.,  NYSE  Rule  342(d]  and  Sup(daai*ntaiy 
Material  .13. 


*  See  Phlx  Rule*  1024  and  1025. 


burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  th.it  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-94-51 
and  should  be  submitted  by  November 
10, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland.  ^ 

Deputy  Secretary. 

|FR  Doc.  94-26056  Filed  10-19-94;  8:45  am) 
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[  M.  No.  IC-20621:  File  Na  812-4094] 

«  ohn  Hancock  Mutual  Life  Insurance 
( ompany.  et  al. 

C  ctober  14, 1994. 

/  8ENCY:  Securities  and  Exchange 

C  ommission  ("SEC"  or  the 

"  Commission"). 

A  snON:  Notice  of  Application  for 

E  xemption  under  the  Investment 

Cjompany  Act  of  1940  (the  "1940  Act"). 


A  »PLICANTS:  John  Hancock  Mutual  Life 
I)  isurance  Company  ("John  Hancock"). 
J(  hn  Hancock  Variable  Annuity 
/  ccount  U  ("Account  U"),  John 

1  ancock  Variable  Annuity  Account  V 
('  Accoimt  V"),  John  Hancock  Variable 
L  fe  Insurance  Company  ("JHVLICO". 
t<  gether,  with  John  Hancock,  the 

"  Companies"),  John  Hancock  Variable 
A  tmuity  Account  I  ("Account  I")  and 
ai  ly  other  separate  accounts  (the  "Other 
A  ccounts",  collectively,  with  Accoimts 
I ,  V,  and  I,  the  "Accounts")  established 
b  '  the  Companies  in  the  futiue  to 
SI  ipport  certain  variable  annuity 
c(  intracts  issued  by  the  Companies. 
R  -LEVANT  1940  ACT  SECTIONS:  Order, 
n  quested  under  Section  6(c)  of  the  1940 
A  ::t  for  exemptions  from  Sections 

2  i(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SI  IMMARY  OF  APPUCATION:  Applicants 

s(  ek  an  order  permitting  the  Companies 
tc  deduct  frtim  the  assets  of  the 
A  :counts  the  mortality  and  expense  risk 
c  arge  imposed  under  certain  variable 
ai  nuity  contracts  issued  by  the 
C  impanies  (the  "Existing  Contra'cts") 
aj  d  under  any  other  variable  annuity 
c<  ntracts  issued  by  the  Companies 
w  lich  are  materially  similar  to  the 
E  isting  Contracts  and  are  offered 
tl  rough  any  Accoimt  on  a  basis  that  is 
si  nilar  in  all  material  respects  to  the 
b)  sis  on  which  the  Existing  Contracts 
ai  3  offered  (the  "Other  Contracts", 
to  jether.  with  the  Existing  Contracts, 
th  B  "Contracts").!  The  Other  Contracts 
m  ly  be  either  group  contracts  or 
in  dividual  contracts  and  may  be  either 
vj  riable  or  combination  fixed  and 
v«  riable  contracts. 

Fll  ING  DATE:  The  application  was  filed 
oi  July  1, 1994.  Applicants  represent 
th  It  an  amendment  to  the  application 
w  11  be  filed  during  the  notice  period. 
W  ARINQ  OR  NOTIFICATION  OF  HEARING:  An 
or  der  granting  the  application  will  be 
isiued  unless  the  Commission  orders  a 
h(  aring.  Interested  persons  may  request 
a  learing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
A  iplicants  with  a  copy  of  the  request. 


» 17  CFR  200.3O-3(a)(12)  (1994). 


Applicanu  represent  that  the  application  will  be 
an  ended  during  the  notice  period  to  reflect  this 
de  cription  of  the  Other  Contracts. 


personally  or  by  mail.  Hearing  reequests 
must  be  received  by  the  Commission  by 
5:30  p.m.  On  November  8, 1994  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or.  for  lawyers,  by  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicants:  Sandra  M.  DaDalt,  Associate 
Counsel,  John  Hancock  Mutual  Life 
Insurance  Company,  John  Hancock 
Place,  P.O.  Box  111,  Boston, 
Massachusetts  02117. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler,  Senior  Attorney  at 
(202)  942-0670.  Office  of  hisurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application,  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  John  Hancock,  a  mutual  life 
insurance  company  chartered  imder 
Massachusetts  law,  is  the  principal 
underwriter  for  Accounts  U,  V  and  I. 
John  Hancock  is  a  registered  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934  and  a  registered  investment 
advisor  under  the  Investment  Advisers 
Act  of  1940. 

2.  JHVUCO.  a  stock  life  insurance 
company  also  chartered  imder 
Massachusetts  law.  is  a  wholly-owned 
subsidiary  of  John  Hancock. 

3.  Accounts  U  and  V.  established  as 
separate  accounts  of  John  Hancock 
under  Massachusetts  law  on  January  14. 
1985  and  May  11. 1987.  respectively, 
fund  classes  of  variable  annuity 
contracts  which  differ  in  certain 
respects  from  the  Contracts.  Both 
Accounts  are  registered  with  the 
Commission  as  unit  investment  trusts 
under  the  1940  Act  and  the  offer  and 
sale  of  interests  under  the  variable 
annuity  contracts  funded  through  the 
Accounts  is  registered  under  the 
Securities  Act  of  1933  (the  "1933  Act"). 
Applicants  incorporate  those 
registration  statements  into  the 
application  by  reference.  The 
application  states  that  the  Accounts 
currently  have  seven  subaccounts.  Two 
additional  subaccounts  will  be  added  to 
Account  V  with  the  introduction  of  the 
Existing  Contracts.  Applicants  represent 
that  a  registration  statement  on  Form  N- 
4  will  be  filed  with  respect  to  the 
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Existing  Contracts  funded  through 
Account  V.  Such  registration  stateimnt 
is  incorporated  into  the  apphcation  by 
reference. 

4.  Accoimt  I,  a  separate  account  of 
JHVLICO.  was  established  under 
Massachusetts  law  on  Jime  15, 1994. 
Applicants  state  that  Account  I  will 
register  with  the  Commission  as  a  unit 
investment  trust  under  the  1940  Act  and 
that  the  oCEer  and  sale  of  variable 
annuity  contracts  to  be  funded  through 
Account  I  vail  be  registered  under  the 
1933  Act.  Applicants  incorporate  the 
registration  statements  into  the 
application  by  reference.  Account  I  has 
nine  subaccounts. 

5.  The  Other  Accounts  will  be 
separate  accounts  of  either  Company 
used  to  fund  Other  Contracts. 
Applicants  state  that  the  Other 
Accounts  will  register  with  the 
Commission  under  the  1940  Act 

6.  The  assets  of  Accoimts  U  and  V  are, 
and  the  assets  of  Account  I  will  be. 
invested  in  shares  of  John  Hancock 
Variable  Series  Trust  I  (the  "Fund"). 
The  Fund  is  a  diversified,  open-end 
management  investment  company  and 
was  reOTganized  as  a  business  trust 
under  Massachusetts  law  effective  April 
29. 1988.  The  Fund  is  the  successor  to 
John  Hancock  Variable  Series  Fund  L 
Inc.  which  was  incorporated  under 
Maryland  law  on  September  23, 1985. 
The  Fund  currently  has  nine  portfolios, 
each  of  which  has  separate  investment 
objectives  and  i>olicies. 

7.  The  Existing  Contracts  are 
individual  combination  fixedyvariable 
annuity  contracts,  issued  to  plans 
qualifying  for  special  tax  treatment 
under  the  Internal  Revenue  Code  of 
1986  (the  "Code").  The  Existing 
Contracts  will  also  be  issued  to 
individual  persons  doing  their  own 
retirement  planning,  and  to  plans  and 
trusts  that  do  not  qualify  for  special  tax 
treatment  under  the  Code.  The  Existing 
Contracts  will  be  deferred  annuity 
contracts  that  are  deemed  to  be 
"periodic  payment  plan  certificates" 
within  the  meaning  of  Section  2(a)(27) 
of  the  1940  Act 

8.  The  Companies  will  deduct  any 
premium  tax  levied  by  any 
governmental  entity  as  a  result  of  the 
Contracts  or  the  Accounts.  Purchase 
payments  received  under  the  Contracts 
will  be  allocated,  after  the  deduction  of 
applicable  premium  taxes,  to  any  one  or 
more  of  the  subaccounts  of  the 
appropriate  Account  or  to  a  fixed 
annuity  account  of  either  of  the 
Companies  at  the  discretion  of  the 
owner  of  the  Contract.  The  application 
states  that  the  applicable  i»emium  taxes 
are  determined  by  the  then  current  state 
of  residence  of  the  Contract  owner. 


Premium  taxes  ciutently  range  from 
0.04%  to  5%  of  puichase  payments  or 
of  the  amount  anmiitizwL  Applicants 
state  that,  wbeni  permitted  by  state  law, 
the  premium  taxes  will  be  deiducted 
upon  annuitizaticai.  In  all  other 
jurisdictioas.  the  taxes  will  be  deducted 
upon  die  death  of  the  annuitant. 
surrender  or  withdrawal  as  directed  by 
the  law  of  the  Contract  owner's  state  of 
residence. 

9.  A  death  benefit,  payable  in  a  single 
sum  or  under  an  opticmal  method  of 
settlement,  is  provided  if  the  annuitant 
dies  before  the  maturity,  surrender,  or 
termination  erf  a  Contract.  The  death 
benefit  will  be  the  greatest  of: 

(a)  The  amount  of  the  purchase 
paymraats  made  imder  the  Contract 
reduced  by  all  prior  withdrawals  and 
any  withdrawal  charges; 

(b)  The  Accumulated  Value  of  the 
Contract  next  determined  following 
receipt  by  the  applicable  Company  of 
due  procrf^  of  death;  or 

(c)  Where  pennittai  by  state  law,  the 
Accumulated  Value  of  the  Contract  as  of 
any  third  interval  Contract  anniversary 
preceding  the  Contract  anniversary 
nearest  the  Annuitant's  81st  birthday, 
plus  the  purchase  payments  made  under 
the  Contract,  less  any  withdrawals  and 
any  withdrawal  charges  imposed  since 
such  Contract  anniversary.'  Applicants 
state  that  the  "stepped-up"  death 
benefit  described  in  clause  (c)  above  is 
provided  to  owners  of  the  Contracts  at 
no  additional  cosL 

10.  The  Companies  impose  an  annual 
Contract  fee  of  $30  on  Contracts  having 
an  Accumulated  Value  of  less  than 
$10,000.  This  fee  v«ll  be  deducted  at  the 
beginning  of  each  Contract  year  after  the 
first  year  and  upon  surrender.  The 
application  states  that  the  Companies 
reserve  the  right  to  increase  this  fee  to 
$50.3 

11.  The  application  states  that  the 
Companies  furnish  certain 
administrative  and  clerical  services  to 
their  respective  Accounts.  For  these 
services,  the  Companies  make  a  daily 
charge  to  each  Account  equal  to  .35% 
on  an  annual  basis  of  the  current  value 
of  the  net  assets  of  that  Account  that  are 
attributable  to  the  Contracts.  The 
application  states  that  this  charge  is 


'  The  Accumulated  Value  of  a  Contract  equals  tbe 
sum  of: 

(a)  The  payments  made  to  the  appropriats 
Account  prior  to  annuitization  adjusted  to  reflect 
the  investmerU  performance  of  ihe  applicable 
subaccounts  and  any  transfers,  withdrawals,  or 
charges  associated  with  those  subeccounts:  and 

(b)  The  payrxMnts  made  prior  to  annnitizatioo  to 
the  fixed  account  options,  adjusted  for  intercA 
credited,  transfers,  withdrawals  and  charges. 

'  Applicants  represent  tiut  tbe  application  will  be 
amended  during  the  notice  period  to  include  this 
statement. 


guaranteed  and  cannot  be  increased. 
Each  Company  represents  that  the  .35% 
charge  has  been  set  at  a  level  which  is 
not  expected  to  generate  revenues  that 
would,  together  with  the  revenues  frwm 
the  Contract  fee,  exceed  the  Company's 
administrative  costs  with  respect  to  the 
Contracts.  Applicants  represent  that  the 
Companies  vrill  deduct  both  the  annual 
Contract  fee  and  the  annual 
administrative  charge  in  reliance  upon 
and  in  conformity  with  all  of  the 
requirements  of  Rule  26a-l  under  the 
1940  Act.* 

12.  A  contingent  deferred  sales  charge 
(the  "Sales  Charge")  of  up  to  8%  of  the 
premium  payments  received  is  imposed 
upon  withdrawal  or  surrender  within 
the  first  seven  years  of  the  Contract.  The 
Sales  Charge  is  a  percentage  of  the 
amount  of  each  purchase  payment  that 
is  withdrawn.  The  percentage  declines 
depending  upon  how  many  years  have 
passed  since  the  withdrawn  purchase 
paymmt  was  originally  credited  to  a 
Contract  owner. 

13.  The  Companies  will  impose  a 
daily  charge  equal  to  an  annual  effective 
rate  of  1.15%  of  the  value  of  the  net 
assets  of  the  Accounts  to  compensate 
each  Company  for  its  assumption  of 
mortality  and  expense  risks  in 
connection  with  the  Contracts. 
Applicants  state  that  approximately 
.45%  of  the  1.15%  charge  is  attributable 
to  mortality  risk,  and  approximately 
.70%  is  attributable  to  expense  risL  The 
application  states  that  the  Companies 
reserve  the  right  to  change  the 
proportion  if  these  estimates  change. 
Applicants  represent  that  the  charge  for 
mortality  and  expense  risks  will  not 
increase.  If  the  mortality  and  expense 
risk  charge  is  insufficient  to  cover  actual 
costs  of  the  risks  undertaken,  the 
Companies  will  bear  the  loss. 
Conversely,  if  the  charge  exceeds  costs, 
this  excess  will  be  profit  to  the 
Companies  and  will  be  available  for  any 
corporate  purpose,  including  payment 
of  expenses  relating  to  the  distribution 
of  the  Contracts. 

14.  Applicants  state  that  the 
Companies  assume  a  mortaUty  risk 
inherent  in  the  death  benefit  provided 
for  in  the  Contracts.  Where  the  death 
benefit  is  paid  prior  to  the  Contract's 
maturity  date,  Applicants  state  that  the 
risk  assumed  is  that  the  amount  paid 
will  exceed  the  Contract's  Accumulated 
Value.  Additionally,  AppUcants  state 
that  there  is  also  the  risk  that  no 
surrender  charge  will  be  imposed  on  a 
payment  under  a  death  benefit  or  on  the 
payment  of  a  life  annuity  to  the 


4  Applicants  represent  that  the  application  will  be 
amended  during  the  notice  period  to  include  this 
representation. 
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beneficiary  following  the  death  of  an 
owner  who  is  not  the  annuitant. 

15.  Applicants  state  that  the 
Companies  also  assiune  an  expense  risk 
under  the  Contracts.  According  to 
Apphcants,  this  is  the  risk  that  the 
charges  for  administrative  services 
under  the  Contracts  will  be  insufficient 
to  cover  actual  administrative  expenses. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  1940  Act,  grant  the  exemptions  firom 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  in  connection  with 
Applicants'  assessment  of  the  daily 
charge  for  the  mortality  and  expense 
risks  under  the  Contracts.  Applicants 
state  that  the  terms  of  the  relief 
requested  with  respect  to  the  Contracts 
funded  by  the  Accoimts  are  consistent 
with  the  standards  enumerated  in 
Section  6(c)  of  the  1940  Act.  Applicants 
state  that  without  the  requested  relief, 
they  would  have  to  request  and  obtain 
exemptive  reUef  for  each  Other  Account 
funding  Contracts.  Apphcants  assert 
that  these  additional  requests  for  - 
exemptive  relief  would  present  no 
issues  under  the  1940  Act  not  abeady 
addressed  in  this  application. 
Additionally,  Applicants  note  that  the 
requested  reUef  is  consistent  with  the 
authority  of  the  Commission,  piusuant 
to  Section  6(c)  of  the  1940  Act,  to  issue 
exemptive  orders  to  a  class  or  classes  of 
persons  or  transactions.  Finally, 
Apphcants  note  that,  in  coimection  with 
future  contracts  and  future  separate 
accounts,  the  Commission  previously 
has  granted  exemptive  reUef,  similar  to 
that  requested  by  Apphcants,  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  ofthe  1940  Act. 

2.  SecUons  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  underwriter 
therefor  from  selhng  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  quaUfied  bank  as 
trustee  or  custodian  and  held  under  " 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amoimt  as  the 
Commission  may  prescribe,  for 
performing  booUieeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  assert  that  the  charge  for 
mortahty  and  expense  risks  is 
reasonable  compensation  for  the  risks 
assumed. 

4.  Apphcants  represent  that  the 
charge  of  1.15%  for  the  mortahty  and 


e  icpense  risks  assumed  by  the 

C  ompanies  is  within  the  range  of 

i  tdustry  practice  with  respect  to 

c  imparable  annuity  products. 

>  pphcants  state  that  this  representation 

ii  based  upon  the  Companies'  analysis 

a  '  pubhcly  available  information 

r  tgcirding  similar  variable  annuity 

c  mtracts,  taking  into  consideration  such 

ft  ctors  as:  the  rating  of  the  company;  the 

s  ze  of  the  company;  and,  the  type  of 

retirement  pro^-am  for  which  the 

aimuity  is  intended.  Apphcants 

n  present  that  each  of  the  Companies 

M  ill  maintain  at  its  principal  office, 

a  mailable  to  the  Commission,  a 

n  emorandum  setting  forth  in  detail  the 

V  triable  annuity  products  analyzed  and 

tl  e  methodology  and  results  of  the 

C  jmpanies'  comparative  review. 

5.  Apphcants  acknowledge  that  the 
S  lies  Charge  may  be  insufficient  to 

a  wet  all  costs  relating  to  the 

d  stribution  of  the  Contracts.  To  the 

e:  tent  distribution  costs  are  not  covered 

b; '  the  Sales  Charge,  each  ofthe 

C  impanies  will  recover  its  distribution 

ct  sts  from  the  assets  of  its  respective 

g(  neral  account.  These  assets  may 

ii  elude  gains  from  either  operations 

w  ,th  respect  to  the  Contracts  or  from 

cl  larges  imposed  under  the  Contracts. 

A  iphcants  represent  that  the 

C  tmpanies  have  concluded  that  there  is 

a  reasonable  likelihood  that  the 

pfoposed  distribution  financing 

arrangement  will  benefit  the  Accoimts 

add  the  owners  ofthe  Contracts.  The 

hi  sis  for  such  conclusion  is  set  forth  in 

a :  nemorandiun  which  will  be 

m  untained  by  each  Company  at  its 

pi  incipal  office  and  will  be  made 

a\  ailable  to  the  Commission. 

6.  The  Companies  also  represent  that 
th  8  Accounts  wall  invest  only  in 

m  magement  investment  companies 
w  lich  undertake,  in  the  event  such 
a  mpany  adopts  a  plan  under  Rule  12b- 
1  )f  the  1940  Act  to  finance  distribution 
e>  penses,  to  have  such  plan  formulated 
£md  approved  by  either  the  company's 
bdard  of  directors  or  the  board  of 
tr  istees.  as  apphcable,  a  majority  of 
w  lom  are  not  interested  persons  of  such 
CG  mpany  within  the  meaning  of  the 
1{  40  Act. 

O  nclusioa 

\ppUcants  assert  that  for  the  reasons 
an  d  upon  the  facts  set  forth  above,  the 
re  |uested  exemptions  from  Sections 
2d[a)(2)(C)  and  27(c)(2)  ofthe  1940  Act 
are  necessary  and  appropriate  in  the 
pu  bhc  interest  and  consistent  with  the 
pi  Jtection  of  investors  and  the  purposes 
fa  rly  intended  by  the  pohcy  and 
pi  ivisions  of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc  94-26059  Filed  10-19-94;  8:45  am) 
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[Release  No.  35-26142] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  C'Act") 

October  14, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  ptu^uant  to 
provisions  ofthe  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  siunmarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  pubhc  inspection  through  the 
Commission's  Office  of  Pubhc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphcation(s)  and/or  declaration(s} 
should  submit  their  views  in  writing  by 
November  7, 1994,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  apphcant(s)  and/or 
declarant(s)  at  the  addTess(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  apphcation(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

General  Utilities  Corp.  (70-8455) 

General  Pubhc  Utihties  Corporation 
("GPU"),  100  Interpace  Parkway, 
Parsippany,  New  Jersey,  07054,  a 
registered  holding  company,  has  filed  a 
declaration  under  Sections  6(a),  7,  and 
32  ofthe  Act  and  Rules  53  and  54 
thereunder. 

GPU  proposes  to  issue  and  sell  for 
cash  from  time  to  time  through 
December  31, 1996  up  to  5  miUion 
additional  shares  of  common  stock,  par 
value  $2.50  per  share  ("Additional 
Common  Stock").  GPU  would  issue  and 
sell  the  Additional  Common  Stock  to 
the  pubhc  from  time  to  time  either 
through  (i)  one  or  more  negotiat 
transactions  with  one  or  more 


Bted 
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imderwriters  or  (ii)  one  or  more  agents 
who  regularly  engage  in  the  sale  or 
placement  of  securities  pursuant  to  an 
agreement,  or  (iii)  a  combination  ofthe 
above. 

In  addition,  GPU  might  sell 
Additional  Common  Stock  to  an  agent, 
as  principal,  for  resale  directly  or 
indirectly  to  the  pubhc.  It  is  anticipated 
that  such  sales  would  be  made  from 
time  to  time  in  one  or  more  market 
transactions  in  the  New  York  Stock 
Exchange  or  in  regional  exchanges  in 
which  GPU  common  stock  might  be 
traded,  in  block  transactions  in  such 
exchanges  or  in  fixed-price  offers  off  the 
floor  of  such  exchanges  or  other  such 
special-type  offers  or  distributions  made 
in  accordance  with  the  rules  of  such 
exchanges. 

GPU  has  a  total  of  1 50  million 
authorized  shares  of  common  stock,  oif 
which  115.079,626  shares  have  been 
issued.  In  addition,  GPU  has  10,703,712 
reacquired  shares.  The  Additional 
Common  Stock  would  be  sold  either 
from  authorized  and  unissued  shares  or 
reacquired  shares. 

The  issuance  and  sale  of  Additional 
Common  Stock  would  not  be  subject  to 
preemptive  rights  of  present 
stockholders  by  virtue  of  Article  9(a)  of 
the  Articles  of  Incorporation  for  GPU, 
which  provides  no  preemptive  rights 
with  respect  to  an  issuance  and  sale  of 
GPU  common  stock  solely  for  money 
and  through,  inter  alia,  a  public  offering 
or  an  offering  to  or  through  underwriters 
or  dealers. 

GPU  will  utilize  the  net  proceeds  of 
the  sale  of  Additional  Common  Stock  to 
make  cash  capital  contributions,  as 
authorized  by  Commission  orders  dated 
March  6, 1992  (HCAR  No.  25486)  and 
March  25. 1994  (HCAR  No.  26011),  to 
its  electric  pubhc  utility  subsidiary 
companies — Jersey  Central  Power  & 
Light  Company.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  ("Subsidiaries").  The 
Subsidiaries  will  use  such  funds  (i)  to 
repay  indebtedness,  (ii)  to  redeem 
senior  securities  in  accordance  with  the 
optional  redemption  provisions  thereof, 
(iii)  for  construction,  (iv)  for  other 
corporate  purposes,  or  (v)  to  reimburse 
their  treasuries  for  funds  previously 
expended  therefrom  for  such  purposes. 
A  portion  of  such  net  proceeds  might 
also  be  used  to  reimburse  GPU  for  funds 
previously  expended  to  make  capital 
contributions,  to  repay  GPU 
indebtedness,  and  for  other  GPU 
corporate  purposes,  which  include 
direct  or  indirect  acquisition  of  interests 
in  exempt  wholesale  generators  and 
foreign  utihty  companies. 

On  June  30. 1994,  the  consolidated 
capitahzation  ratios  of  GPU  were 


approximately  43.9%  for  Long-Term 
Debt,  5.4%  for  Preferred  Stock.  43.8% 
for  Common  Stock,  and  6.9%  for  Short- 
Term  Debt. 

The  reported  closing  price  of  GPU 
common  stock  on  the  New  York  Stock 
Exchange  Composite  Tape  on  August 
15, 1994  was  $26,125  per  share.  If  all  of 
the  Additional  Common  Stock  were 
sold  at  that  price,  at  June  30, 1994,  the 
consohdated  capitahzation  ratios  of 
GPU  would  be  approximately  43.0%  for 
Long-Term  Debt;  5.2%  for  Preferred 
Stock;  45.0%  for  Common  Stock;  and 
6.8%  for  Short-Term  Debt.  GPU  has 
targeted  a  common  equity  ratio  of 
between  45.0%  and  48.0%. 

In  the  quarter  that  ended  June  30. 
1994.  GPU  WTOte  off  (after  tax)  $191.6 
million,  or  $1.66  per  share,  as  a  result 
of  a  decision  by  the  Pennsylvania 
Commonwealth  Court  that  disallowed 
the  recovery  from  customers  by 
Metropolitan  Edison  Company  of 
certain  future  costs  associated  with 
Three  Mile  Island  Unit  No.  2  and 
restnictimng  charges  associated  with  a 
GPU  retirement  program,  and  as  a  result 
of  another  Commonwealth  Court 
decision  that  disallowed  deferral  of    . 
certain  post-retirement  benefit  costs. 

The  effect  of  these  write-offs  will 
severely  restrict  the  ability  of 
MetropoUtan  Edison  Company  and 
Pennsylvania  Electric  Company  to  issue 
senior  securities  during  the  next  twelve 
months.  GPU  believes  that  restoration  of 
its  equity  capitalization,  particularly  in 
hght  of  the  emerging  competitive 
business  environment  in  the  electric 
utihty  industry,  is  necessary  in  order  to 
maintain  the  current  credit  ratings  of  the 
Subsidiaries. 

Columbia  Gas  System,  Inc..  et  al.  (70- 
8471) 

Columbia  Gas  System,  Inc. 
("Columbia"),  a  registered  holding 
company,  and  seventeen  wholly-owned 
distribution,  transmission,  exploration 
and  development,  and  other  subsidiary 
companies.'  all  of  which  are  engaged  in 


'  Columbia  Gas  of  Pennsylvania,  Inc.  ("Columbia 
Pennsylvania"].  200  Civic  Center  Drive.  Columbus. 
Ohio  43215;  Columbia  Gas  of  Ohio.  inc.  ("Columbia 
Ohio").  200  Civic  Center  Drive,  Columbus.  Ohio 
43215:  Columbia  Gas  of  Maryland.  Inc.  ("Columbia 
Maryland").  200  Cine  Center  Drive.  Columbus. 
Ohio  43215:  Columbia  Gas  of  Kentucky.  Inc. 
("Columbia  Kentucky").  200  Civic  Center  Drive. 
Columbus.  Ohio  43215;  Commonwealth  Gas 
Services,  Inc.  ("Commonwealth  Services"),  200 
Civic  Center  Drive.  Columbus.  Ohio  43215: 
Columbia  Gulf  Transmission  Ca  ("Columbia 
Gulf),  1700  MacCorkle  Avenue,  S.E,  Charleston, 
West  Virginia  25314:  Columbia  Gas  Development 
Corp.  ("Columbia  Development"),  One  Riverway, 
Houston.  Texas  77056:  Columbia  Natural 
Resources,  Inc.  ("Columbia  Resources").  900 
Pennsylvania  Avenue.  Charleston.  West  Viiginia 
25302;  Columbia  Coal  Gasification  Corp. 


the  natural  gas  business,  have  filed  an 
application-declaration  under  Sections 
6,  7, 9(a),  10, 12(b),  12(c),  and  12(f)  of 
the  Act  and  Rules  42,  43.  45,  and  46 
thereunder. 

Columbia,  and  fourteen  of  the 
subsidiary  companies  ("Subsidiaries"),^ 
seek  Commission  authorization  for  the 
recapitahzation  of  Columbia  Gulf, 
Columbia  Development,  and  Columbia 
Coal  ("Recapitalization  Subsidiaries"), 
the  1995  and  1996  Long-Term  and 
Short-Term  Financing  Programs  of  the 
Subsidiaries,  and  continuation  of  the 
Intrasystem  Money  Pool  ("Money  Pool") 
through  1996. 

Prior  to  July  31, 1991,  almost  all 
external  financing  for  Columbia  and  the 
Subsidiaries  ("System")  had  been 
through  public  equity  and  debt 
offerings,  shcrt-term  borrowrings  from 
banks,  and  sales  of  commercial  paper. 
The  proceeds  were  provided  to  the 
Subsidiaries  on  comparable  terms 
through  purchases  of  debt  or  equity, 
through  open-account  advances,  or 
through  the  Money  Pool. 

Columbia  and  Columbia  Gas 
Transmission  Corporation  ("Columbia 
Transmission"),  in  consequence  of 
significant  financial  difficulties  related 
to  the  purchase  of  high-cost  gas  under 
long-term  contracts,  sought  protection 
imder  Chapter  11  of  the  U.S. 
Bankruptcy  Code  ("Code")  in  July  1991. 
Thereafter,  Columbia  negotiated  debtor- 
in-possession  ("DIP")  financing  in  order 
to  fluid  the  operations  of  its  subsidiaries 
besides  Columbia  Transmission. 
Columbia  Transmission  negotiated  its 
o\m:i  DIP  financing. 

An  order  that  approved  a  $275 
million  Secured  Revolving  Credit 
Facility  for  Columbia  ("DIP  Facility") 
was  granted  by  the  U.S.  Bankruptcy 
Court  for  the  District  of  Delaware 


(■"Columbia  Coal"),  900  Pennsylvania  .^venue, 
Charleston,  West  Virginia  25302:  Columbia  Energy 
Services  Corp.  ("Columbia  Services"),  2581 
Washington  Road,  Upper  Saint  Clair,  Pennsylvania 
15241;  Columbia  Gas  System  Service  Corp. 
("Service  Corporation").  20  Monchanin  Road, 
Wilmington,  Delaware  19807;  Columbifc  f  ropane 
Corp.  ("Columbia  Propane").  800  Moorei.jid  Park 
Drive.  Richmond,  Virginia  23236;  Conunonw:ealth 
Propane.  Ina  ("Commonwealth  Propane").  BOO 
Moorefield  Park  Drive,  Richmond.  Virginia  23236: 
TriStar  Ventures  Corp.  ("TriStar  Ventures"),  20 
Monchanin  Road.  Wilmington  Delaware  19807; ' 
TriStar  Capita)  Corp.  ("TriStar  Capital ').  20 
Monchanin  Road,  Wilmington  Delaware  19807: 
Columbia  Atlantic  Trading  Corp.  ("Columbia 
Atlantic"),  20  Monchanin  Road,  Wilmington 
Delaware  19807;  and  Columbia  LNG  Corp. 
("Columbia  LNG"),  20  Monchanin  Road, 
Wilmington  Delaware  19807. 

'Columbia  Pennsylvania,  Columbia  Ohio, 
Columbia  Maryland,  Columbia  Kentucky, 
Commonwealth  Services,  Columbia  Gulf,  Columbia 
Development,  Columbia  Resources,  Columbia  Coal. 
Ser\'ice  Corporation,  Columbia  Propane. 
Commonwealth  Propane.  TriStar  Capital,  and 
Columbia  Atlantic. 
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("Bankruptcy  Court")  in  September 
1991.  The  Conmussion  approved  the 
DIP  Facility  by  order  dated  September 
21. 1991  (HCAR  No.  25380).  Orders 
approving  amendments  to  the  DIP 
Facility,  which  improved  its  terms  and 
reduced  its  available  amoimt  to  $100 
million,  were  granted  by  the  Bankruptcy 
Court  in  May  1993  and  in  August  1994. 
The  Commission  approved  the 
amendments  by  orders  dated  June  11, 
1993  (HCAR  No.  25828)  and  September 
1 2. 1994  (HCAR  No.  261 20). 

Columbia  and  the  Recapitalization 
Subsidiaries  seek  Commission 
authorization  for  the  recapitalization  of 
Colimibia  Gulf,  Columbia  Development 
and  Coliunbia  Coal  on  or  about 
December  31, 1994  to  establish  capital 
structures  that  are  more  appropriate  for 
ciurent  business  and  economic 
conditions.  The  proposed  transactions 
and  the  goals  for  the  Recapitalization 
Subsidiaries  were  approved  by  the 
Bankruptcy  Court  in  July  1994. 

With  respect  to  Coliunbia  Gulf,  the 
goal  is  to  bring  its  long-term  debt-equity 
ratio  to  45/55.  It  is  proposed  to  (i)  issue 
Installment  Promissory  Notes 
("Installment  Notes")  of  up  to  $67 
million  to  Columbia  for  cash;  (ii)  reduce 
the  par  value  of  its  common  stock  from 
$25  per  share  to  $10  per  share  (in  order 
to  create  approximately  $90  million  in 
additional  paid  in  capital;  and  (iii)  pay 
a  dividend  of  up  to  $67  million  to 
Columbia  out  of  surplus.  The  dividend 
would  approximate  the  dollar  amount  of 
Installment  Notes  issued.  It  is  stated  that 
the  proposed  increase  in  the  debt 
service  of  Columbia  Gulf  can  be 
supported  from  cash  flow  from  its 
operations. 

With  respect  to  Columbia 
Development,  the  goal  is  to  bring  its 
long-term  debt-equity  ratio  to  40/60.  It 
is  proposed  for  Columbia  to  make  a  tax- 
free  capital  contribution  of  up  to  $62 
million  of  Installment  Notes  previously 
issued  by  Columbia  Development  and 
held  by  Columbia.  The  transaction 
proposed  would  be  similar  to  that 
approved  by  the  Commission  by  order 
dated  December  11. 1992  (HCAR  No. 
25703). 

With  respect  to  Columbia  Coal,  the 
goal  is  to  bring  its  long-term  debt -equity 
ratio  to  40/60.  It  is  proposed  that 
Columbia  make  a  tax-free  capital 
contribution  of  up  to  $12  million  of 
Installment  Notes  previously  issued  by 
Columbia  Coal  and  held  by  Columbia. 

Sources  of  funds  for  the  Subsidiaries 
will  include  their  internal  cash  flow  and 
Money  Pool  borrowings.  No  external 
sources  are  projected  to  be  needed  to 
fund  their  1995  and  1996  financing 
programs  while  Columbia  remains  in 
bankruptcy. 


The  Subsidiaries  plan  to  finance  part 
o  their  capital  expenditure  programs 
VI  ith  funds  generated  from  internal 
s<  urces  and  through  short-term 
b(  irrowings  from  the  Money  Pool,  to  the 
e]  tent  Columbia  subsidiaries  have 
te  nporary  excess  funds,  or  bom  the  sale 
tc  Coliunbia,  for  cash,  of  common  stock 
at  par  value  and  Installment  Notes  up  to 
it  e  specified  amounts  (in  million  $$): 


C  liumbta  Ken- 
lucky  

Columbia  Mary- 
land   

CilumbJa  Ohio  .. 

C(  ilumbia  Penn- 
sylvania   

G  «Tunonwealth 
Services 

Q  ilumt)ia  Re- 
sources   

O  lumbia  Oevel- 
jpment 

C(  mmonweaNh 
'ropane 

C<  kjmbta  Gulf  ... 

S4rvice  Corpora- 
ion  

Tr  Star  Capital  ... 


Total 


Stock 


2.0 

3.0 
44.0 

16.5 

26.0 


25.0 


10.0 
0.1 


126.6 


Notes 


12.7 

6.5 
91.8 

33.6 

16.2 

50.0 

25.0 

4.5 
13.0 

5.0 


257.3 


Total 


14.7 

8.5 
135.8 

50.1 

42.2 

50.0 

50.0 

4.5 
13.0 

15.0 
0.1 


383.9 


These  amounts  allow  for 
CO  titingencies  such  as  higher  gas  prices, 
wi  irm  weather,  amounts  of  projected  tax 
re  imds,  amounts  of  rate  refunds  and  the 
va  riability  of  capital  expenditure 
pr  jgrams.  To  the  extent  that  such 
CO  ntingencies  do  not  materialize,  the 
re  [uested  financing  authorizations  will 
nc  t  be  fully  utilized. 

rhe  Installment  Notes  will  bo 
ur  secured  and  will  be  dated  the  date  of 
th  (ir  issue.  It  is  proposed  that  the 
in  erest  rate  on  Uie  Installment  Notes 
w  11  be  determined  quarterly  based 
uj  on  the  three-month  average  yield  on 
ne  wly  issued  "A"  rated  25-30  year 
ut  lity  bonds,  per  the  weekly  Bond 
M  irket  Roundup  published  by  Salomon 
Bi  Dthers,  rounded  to  the  nearest  Vb% 
pe  r  annum  ("Benchmark  Rate").  The 
B«  nchmark  Rate  would  be  used  for  all 
In  bailment  Notes  issued  in  the 
su  jsequent  quarter.  The  Benchmark 
Ra  te  was  approved  by  the  Commission 
by  order  dated  September  30, 1994 
(H  lL\R  No.  26062)  ("1993  Order"). 

t  is  proposed  that  a  default  rate  equal 
to  2%  per  annum  in  excess  of  the  stated 
ra  e  onninpaid  principal  or  interest 
an  ounts  would  be  assessed  if  any 
in  erest  or  principal  payment  becomes 
pa  St  due.  The  principal  amount  of  the 
Installment  Notes  will  be  repmid  over  a 
te*m  not  in  excess  of  thirty  years.  All  of 
th  )  Installment  Notes  will  be  purdiased 


by  Columbia  on  or  before  December  31 , 

1996. 

The  Subsidiaries  require  short-term 
funds  to  meet  normal  capital 
requirements.  It  is  proposed  that  the 
Subsidiaries  borrow  short-term  funds 
from  the  Money  Pool  in  amounts 
specified  below  (in  million  $$): 

Columbia  Kentucky  ig.o 

Columbia  Maryland ..,.  4.0 

Columbia  Ohio 240.0 

Columbia  Pennsylvania 88.0 

Commonwealth  Services 19.0 

Columbia  Gulf jg.o 

Columbia  Resources  .  30.0 

Columbia  Development 15.0 

Columbia  Propane  „...„.  2.0 

Commonwealth  Propane 4.0 

Service  Corporation „ „..  lO.O 

Columbia  Coal  2.0 

Total  452.0 

Advances  from  the  Money  Pool  will 
be  limited  to  a  maximum  amount 
outstanding  at  any  one  time  bam 
January  1, 1995  through  December  31. 
1996.  It  is  proposed  that  the  Money 
Pool,  whidi  was  last  approved  by  the 
Commission  in  the  1993  Order,  be 
continued  through  December  31, 1996. 
All  short-term  borrovdng  will  be 
through  the  Money  Pool,  with  the 
Service  Corporation  as  agent.  Columbia 
may  invest  in  the  Money  Pool  but  will 
not  borrow  from  the  Money  Pool. 

When  Columbia  and  the  subsidiaries 
generate  cash  in  excess  of  their 
immediate  cash  requirements,  such" 
temporary  excess  cash  may  be  invested 
in  the  Money  Pool.  Columbia  and 
investing  subsidiaries  would  be 
investors  ("Investors")  pursuant  to  a 
Money  Pool  evidence  of  a  deposit. 
Loans  to  the  Subsidiaries  ("Borrowers") 
through  the  Money  Pool  will  be  made 
pursuant  to  a  short-term  grid  note.  Such 
short-term  grid  notes  will  be  due  upon 
demand  by  the  Investors  but  not  later 
than  April  30, 1997.  The  loans  will  be 
allocated  to  the  Investors  based  on  the 
proportion  of  their  relative  investment 
in  the  Money  Pool. 

The  cost  of  money  on  all  short-term 
advances  from,  and  the  investment  rate 
for  funds  invested  in,  the  Money  Pool 
will  be  the  interest  rate  per  annum  equal 
to  its  weighted  average  short-term 
investment  rate.  Should  there  be  no 
Money  Pool  investments,  the  cost  of 
money  will  be  the  average  Federal 
Funds  rate  for  the  prior  month 
published  in  the  Federal  Reserve 
Statistical  Release.  A  default  rate  equal 
to  2%  per  annum  above  the  pre-default 
rate  on  unpaid  principal  or  interest 
amounts  will  be  assessed  if  any  interest 
or  principal  payment  becomes  past  due. 
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CIN«rgy  Corp.  (70-8477) 

CINergy  Corp.  ("CINergy").  139  East 
Fourth  Street,  Cincinnati.  Ohio  45202,  a 
Delaware  corporation  not  ciurently 
subject  to  the  Act,  has  filed  a 
declaration  under  sections  6(a),  7,  and 
12(b)  of  the  Act  and  rules  45  and  54 
thereunder. 

CINergy  seeks  authorization  to  issue 
and  sell  up  to  eight  million  shares  of  its 
common  stock,  par  value  .01.  in  one  or 
more  issuances,  from  time  to  time,  prior 
to  December  31, 1995  following  the 
proposed  combination  of  Cincinnati  Gas 
&  Electric  Company  ("CG&E")  and  PSI 
Resources,  Inc.  ("PSI")  and  the 
registration  of  ONergy  as  a  holding 
company.  The  proposed  combination  of 
CG&E  and  PSI  is  currently  before  the 
Commission  in  file  number  70-8427. 
CINergy  is  requesting  authorization  in 
the  event  that  a  contemplated  issuance 
of  eight  million  shares  of  PSI  common 
stock  is  not  consummated  prior  to  the 
proposed  merger  of  CG&E  and  PSI. 
CINergy  proposes  to  sell  the  shares  in 
one  of  four  ways:  (1)  through  the 
solicitation  of  proposals  of  underwriters 
or  dealers;  (2)  through  underwriters  or 
dealers  on  a  negotiated  basis;  (3) 
directly  to  a  limited  number  of 
purchasers  or  to  a  single  purchaser;  or 
(4)  through  agents. 

In  addition,  CINergy  requests 
authority  to  contribute  up  to  $160 
million  of  the  net  proceeds  from  the  sale 
of  such  shares  to  the  equity  capital  of  its 
then  electric  public-utility  subsidiary 
company,  PSI  Energy,  Inc.  ("PSI 
Energy").  CINergy  states  that  PSI  Energy 
would  use  the  funds  for  general 
corporate  purposes,  including  the 
repayment  of  short-term  indebtedness 
incurred  for  construction  financing. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McForland, 

Deputy  Secretary. 

[FR  Doc.  94-26057  Filed  10-19-94;  8:45  am) 

BtLUNG  CODE  a010-01-M 


[Rel.  No.  IC-20620;  81 2-8984] 

ML  Venture  Partners  II,  LP.,  et  al.; 
Notice  of  Application 

October  14. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  ML  Venture  Partners  U.  LP. 
("MLVP  n").  Merrill  Lynch  Venture 
Capital  Inc.  (the  "Management 


Company"),  and  DLJ  Capital 
Corporation  ("DLJ  Capital"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  17(d)  and  57(a)(4)  of  the 
Act  and  rule  17d-l  thereunder 
authorizing  transactions  that  are 
otherwise  prohibited  under  section 
57(a)(4),  under  section  57(c)  exempting 
applicants  bom  section  57(a)(1)  of  the 
Act,  and  under  section  6(c)  of  the  Act 
to  amend  a  prior  SEC  order. 
SUIMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
MLVP  n  to  co-invest  with  DLJ  Capital  in 
shares  of  Corporate  Express,  inc.  and 
amend  a  prior  order  (the  "Prior 
Order")  >  by  modifying  a  condition  of 
that  order. 

FIUNQ  DATE:  The  application  was  filed 
on  May  5, 1994,  and  amended  on 
October  14, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
November  7, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  N.W.,  Washington,  D.C.  20549. 
Applicants,  MLVP  n  and  Management 
Company,  World  Financial  Center, 
North  Tower.  New  York,  NY  10281;  and 
DLJ  Capital,  140  Broadway.  New  York, 
NY  10005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  MLVP  II.  a  limited  partnership 
organized  under  the  laws  of  Delaware, 
is  a  business  development  company 


under  the  Act.  MLVP  II  has  five  general 
partners,  consisting  of  four  individuals 
(the  "hidividual  General  Partners")  and 
one  managing  general  partner,  MLVP  n 
Co.,  LP.  (the  "Managing  General 
Partner").  The  Individual  General 
Partners  include  three  independent 
general  partners  (defined  to  be 
individuals  who  are  not  "interested 
persons"  of  MLVP  II  within  the  meaning 
of  section  2(a)(19)  of  the  Act)  (die 
"Independent  General  Partners")  and 
one  general  partner  who  is  an 
individual  and  who  is  an  affiliated 
person  of  the  Managing  General  Partner. 

2.  The  Management  Company  is  an 
indirect  subsidiary  of  Merrill  Lynch  & 
Co..  Inc.  ("ML  &  Co.").  The  Management 
Company  performs  or  arranges  for 
management  and  administrative 
services  for  MLVP  II.  MLVP  II.  the 
Managing  General  Partner,  and  the 
Management  Company  have  retained 
DLJ  Capital  Management  Corporation 
(the  "Sub-Manager")  to  provide 
management  services  in  connection 
with  the  venture  capital  investments  of 
MLVP  II.  The  Sub-Manager  is  a  wholly- 
owned  subsidiary  of  DLJ  Capital,  which 
in  turn  is  a  wholly-owned  subsidiary  of 
Donaldson,  Lufkin  &  Jenrette,  Inc. 
("DLJ").  DLJ  is  a  subsidiary  of  the 
Equitable  Companies  Inc.  The  Managing 
General  Partner,  the  Management 
Company,  and  the  Sub-Manager  are 
registered  under  the  Investment 
Advisers  Act  of  1940. 

A.  The  Corporate  Express  Transactions 

1.  Corporate  Express  is  a  privately 
held  distr^utor  of  office  supplies  and 
products,  m  1991,  the  Management 
Company,  on  behalf  of  MLVP  II,  and 
certain  entities  managed  by  DLJ  Capital 
(the  "DLJ  Companies")  acquired  shares 
of  Corporate  Express.  MLVP  11  could  not 
hold  shares  of  Corporate  Express  at  that 
time  since  co-investments  with  the  DLJ 
Companies  may  have  violated  certain 
provisions  of  the  Act.  In  1992.  the  SEC 
issued  an  exemptive  order  (the  "Blanket 
Order")  ^  that  permitted  co-investments 
between  MLVP  II  and  Uie  DLJ 
Companies.  After  receiving  the  Blanket 
Order.  MLVP  n  made  its  initial 
investment  in  Corporate  Express  by 
acquiring  from  the  Management 
Company  the  Corporate  Express  shares 
held  on  its  behalf. 

2.  In  November  1993,  Corporate 
Express  purchased  Hanson  Office 
Products,  a  division  of  Hanson 
Industries.  Inc.,  for  $163  million.  DLJ 
Securities  Corporation  ("DLJ 
Securities"),  a  wholly-owned  subsidiary 


>  Investment  Company  Act  Release  Nos.  16525 
(Aug.  12. 19S8)  (notice)  and  165S1  (Sept.  7. 1968) 
(order). 


'Investment  Company  Act  Release  Nos.  18652 
(Apr.  13.  1992)  (notice)  and  18700  (May  11. 1992) 
(order). 
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of  DLJ,  participated  in  structuring  the 
terms  of  the  acquisition  cm  behalf  of 
Corporate  Express.  Corporate  Express 
financed  the  acquisition  through  the 
sales  of  senior  subordinated  notes  and 
equity  securities.  In  connection  with 
-this  financing.  Corporate  Express 
approached  its  existing  shareholders 
regarding  follow-on  equity  investments, 
including  MLVP II  and  the  DLJ 
Companies.  In  addition,  because  of  the 
services  DLJ  Securities  provided  in  the 
acquisition,  Corporate  Express  offered 
DLJ  Securities  a  portion  of  the  financing 
on  the  same  terms  as  MLVP  II  and  the 
DLJ  Companies.  DL]  Capital 
subsequently  acquired  the  investment  in 
Corporate  Express  on  behalf  of  DL) 
Securities. 

3.  Consistent  with  the  Blanket  Order. 
the  Sub-Manager  reviewed  MLVP  II's 
funds  available  for  investment  and  its 
current  investment  in  Corporate 
Express.  Following  the  review,  the  Sub- 
Manager  recommended  that  MLVP  II 
invest  $1.07  million  in  Corporate 
Express,  bringing  MLVP  II's  aggregate 
investment  in  it  to  $3  million.  At  the 
same  time,  DLJ  Capital  reviewed  the 
funds  available  for  investment  by  the 
DLJ  Companies.  DLJ  Capital  determined 
that  the  DLJ  Companies  should  invest 
an  additional  $11  million.  Corporate 
Express  subsequently  informed  DLJ 
Capital  and  the  Sub-Manager  that  the 
aggregate  equity  investment  available  to 
MLVP  II  and  the  DLJ  Companies  would 
be  $9  million.  Of  this  $9  million,  MLVP 
n  was  allocated  the  entire  amount  is 
sought  to  invest  and  the  DLJ  Companies 
were  allocated  the  remaining  $7.3 
million.  • 

4.  Oq  January  24, 1994,  consistent 
with  the  terras  of  the  Blanket  Order,  the 
Individual  General  Partners 
unanimously  approved  the  follow-on 
investment  by  MLVP  II  in  Corporate 
Express.  However,  MLVP  II  was  not  able 
to  acquire  the  Corporate  Express 
securities  at  that  time  because  the  terms 
of  the  Blanket  Order  do  not  permit 
MLVP  n  to  co-invest  with  DLJ  Capital, 
which  currently  holds  DLJ  Seciuities' 
investment  in  Corporate  Express. 
Accordingly,  the  Management  Company 
agreed  to  purchase  and  hold  the  194,545 
shares  of  series  B  convertible  preferred 
stock  offered  to  MLVP  II.  The 
Management  Company  will  sell  these 
shares  to  MLVP  II  if  the  requested 
exemptive  relief  is  granted. 

B.  Amendment  of  the  Prior  Order 

1.  As  a  separate  condition  made 
appUcable  to  MLVP  II  imder  the  Prior 
Order,  MLVP  U  may  not  have  more  than 
45%  of  its  assets  invested  jointly  with 
all  affiliates,  except  as  expressly 
permitted  in  an  order  issued  by  the  SEC 
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or  ks  a  higher  percentage  may  result 
fra^  appreciation  rather  than 

Suisition  of  assets  the  "45%  Limit"). 
!  Blanket  Order  exempts  co- 
investments  made  pursuant  to  that  order 
froin  the  45%  Limit. 

2.  MLVP  II  requests  an  amendment  to 
the  45%  Limit  to  clarify  that  the  limit 
does  not  impact  its  disposition  of 
portfolio  securities  and  the  distribution 
of  Proceeds  to  MLVP  II  partners.  MLVP 
II  i ;  in  the  seventh  year  of  its  ten  year 
ter  n  and  is  actively  considering  exit 
stn  itegies  for  its  portfolio  investments. 

Ap  jlicants'  Legal  Analysis 

A.  Zorporate  Express  Transactions 

'. .  Section  57(a)(4)  of  the  Act  pn^ibits 
cei  :ain  affihated  persons  specified  in 
sec  tion  57(b)  from  participating  in  joint 
tra|isactions  with  a  business 
development  company  in  contravention 
of  fules  and  regulations  prescribed  by 
the^  SEC  Rule  17d-l  under  the  Act 
apf  lies  to  section  57(a)(4)  transactions 
thr  )ugh  section  57(i).  Rule  17d-l 
pre  bibits  affiliated  persons  of  a 
reg  stered  investment  company  from 
enuring  into  joint  transactions  with  the 
in\«stment  company  imless  the  SEC  has 
granted  an  order  permitting  such 
traasaction. 

2.  The  persons  listed  in  section 
57(|})(2)  include  a  person  who  is,  within 
the  meaning  the  section  2(a)(3)(C)  of  the 
Act,  an  affiliated  person  of  an 
in\estment  adviser  of  a  business 
development  company.  DLJ  Capital 
ov^4ls  100%  of  the  capital  stock  of  the 
Sul  (-Manager,  which  is  an  investment 
adi  iser  to  MLVP  II.  MLVP  II  befieves 
tha  the  Sub-Manager  is  controlled  by 
DLJ  Capital.  Thus,  DLJ  Capital  is  a 
pet  son  specified  in  section  57(b)(2)  and 
ma  r  not  engage  in  a  joint  investment 
wil  1 MLV II. 

2   Section  57(a)(1)  of  the  Act  prohibits 
cer  ain  persons  specified  in  section 
57(  j)  from  selling  securities  to  a 
bu!  iness  development  company. 
Se(  tion  57(c)  of  the  Act  provides  that 
tha  SEC  may  exempt  a  person  from 
sec  ion  57(a)(1)  under  certain 
cir<  umstances.  The  Management 
Co!  ipany  may  be  a  person  specified  in 
sec  ion  ^ 7(b)  and  thus,  sales  of 
sec  irities  on  a  principal  basis  by  the 
Ma  lagement  Company  to  MLVP  11  are 
pre  libited  by  section  57(a)(1)  and 
car  not  be  effected  unless  an  order  is 
obt  lined  pursuant  to  section  57(c). 

4 .  Applicants  believe  that  the 
pre  posed  co-investment  with  DLJ 
Ca  ital  and  the  acquisition  by  MLVP  n 
of  t  le  Corporate  Express  securities  held 
by  he  Management  Company  on  MLVP 
II's  behalf  meet  the  statutory  standards 
set  orth  in  the  Acti   ^ 


B.  Amendment  to  the  Prior  Order 


1.  Section  6(c)  permits  the  SEC  to 
exempt  any  person,  security,  or 
transaction  from  any  provisions  of  the 
Act  if  and  to  the  extent  the  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

2.  The  Prior  Otder  does  not  indicate 
whether  upon  the  disposition  of 
portfolio  securities  MLVP  n  must 
observe  the  45%  Limits.  The  requested 
amendment  would  clarify  that  the  45% 
Limit  does  not  impact  its  disposition  of 
portfolio  securities.  MLVP  n  believes 
that  the  requested  amendment  would 
place  a  limit  on  the  extent  that  capital 
of  MLVP  II  can  be  committed  to  joint 
transactions  as  of  the  time  of  an 
investment  while  recognizing  that  the 
liquidation  of  investments  should  occur 
in  a  manner  so  as  to  maximize  returns 
to  investors.  MLVP  II  believes  the 
requested  relief  meets  the  section  6(c) 
standards.  The  requested  amendment 
would  not  affect  ccmdition  2(b)  of  the 
Blanket  Order  which  limits  co- 
investments  with  "DLJ  Investors"  to 
25%  of  MLVP  II's  iniUal  capital. 

Applicants'  Conditions 

Applicants  agree  that  the  terms  of 
relief  are  subject  to  the  following 
conditions: 

1.  The  Sub-Manager  will  review  the 
proposed  investment  by  MLVP  II.  The 
Sub-Manager  will  provide  a  written 
report  to  the  Independent  General 
Partners  setting  forth  its  valuation  of  the 
investment  and  its  recommendations  as 
to  the  acquisition  of  the  investment, 
based  upon  its  analysis  of  all  factors  it 
considers  relevant. 

2.  Upon  issuance  of  the  order 
requested,  MLVP  II  may  acquire  the 
Corporate  Express  securities  held  by  the 
Management  Company  on  MLVP  II's 
behalf  (the  "Securities")  bom  the 
Management  Company  provided  that  all 
of  the  findings  and  other  actions 
required  in  subsections  (d)(i)  through 
(iv)  of  condition  one  of  the  Blanket 
Order  ^  are  met  after  receipt  of  the  order 
and  before  the  purchase  of  the 
Securities.  The  purchase  price  to  be 
paid  by  MLVP  n  for  the  Securities  shall 
be  carrying  costs  (as  described  below) 
plus  the  lesser  of  (a)  the  fair  value  of  the 
securities  on  the  date  acquired  by  MLVP 
II  (as  determined  by  the  Independent 
General  Partners,  who  may  rely  for  this 


3  For  the  purposes  of  this  condition  and 
subsections  (d)(iii)  and  (ivjof  cnnditionoM  of  the 
Blanket  Order,  DL]  Capital  shall  be  considared  a 
"DLJ  Investor"  as  such  term  is  used  in  the  Btaoket 
OrdBr. 


purpose  on  information  proved  by  the 
Sub-Manager),  or  (b)  the  cost  to  the 
Management  Company  of  purchasing 
the  Securities  ("Cost").  To  the  extent  the 
value  of  the  Securities  is  determined  by 
the  Independent  General  Partners  to  be 
less  than  Cost  plus  carrying  costs,  the 
Management  CcMnpany  may  determine 
not  to  sell  the  Securities  to  MLVP  n. 

3.  Carrying  costs  shall  be  calculated 
fiY>m  the  date  the  Management  Company 
acquired  the  proposed  investment  on 
behalf  of  MLVP  n  to  the  date  of  the 
acquisition  of  the  proposed  investment 
by  MLVP  n  fitim  the  Management 
Company  and  shall  consist  of  interest 
charges  computed  at  the  lower  of  (a)  the 
prime  commercial  lending  rate  charged 
by  Citibank.  N.A.,  during  the  period  for 
which  carrying  costs  are  pennitted  to  be 
paid  until  MLVP  II  acquires  the 
Sectirities  or  (b)  the  effective  costs  of 
borrovtdngs  by  ML  &  Co.  during  such 
period.  The  effective  costs  of  borrowings 
by  ML  &  Co.  is  its  actual  "average  costs 
of  funds,"  which  it  calculates  on  a 
monthly  basis  by  dividing  its 
consolidated  financing  expenses  by  the 
total  amoimt  of  borrowings  during  this 
period. 

4.  For  the  piupose  of  conditions  2(b), 
5,  and  6  of  the  Blanket  Order,  DLJ 
Capital  shall  be  considered  a  DLJ 
Investor  so  long  as  MLVP  n  and  DLJ 
Capital  both  hold  seciirities  of  Corporate 
Express. 

5.  MLVP  n  will  maintain  at  its  office 
written  records  concerning  the  purchase 
of  Corporate  Express  series  B 
convertible  preferred  stock,  including  a 
copy  of  the  written  report  prepared  by 
the  Sub-Manager  and  written  records  of 
the  factors  considered  by  the 
Independent  General  Partners  in 
approving  such  investment. 

6.  MLVP  n  will  not  have  at  the  time 
of  acquisition  of  a  joint  investment  more 
than  45  percent  of  its  assets  invested 
jointly  with  all  affifiates  unless 
otherwise  permitted  by  an  order  of  the 
SEC.  In  addition,  MLVP  n  will  not  make 
any  new  ventiire  capital  investments, 
other  than  follow-on  investment  in 
existing  portfolio  companies. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-26058  Filed  10-19-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
action:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  USC  Chapter 
35). 

DATES:  October  14, 1994. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  10202, 
Washington.  D.C  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 
FOR  FURTHER  MFORMATION  CONTACT: 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  fix)m  Susan  Pickrel  or 
Annette  Wilson,  Information 
Management  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventii  Street,  S.W..  Washington.  D.C. 
20590,  (202)  366-4735. . 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Titie  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  pubUcation 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  imder  that  Act  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act  In  carrying  out  its  responsibilities. 
OMB  also  considers  public  conunents 
on  the  proposed  forms  and  the  reporting 
and  recorcUceeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
October  14. 1994: 
DOT  M>;  4003 
OMB  No;  2115-0015 


Administration:  United  States  Coast 
Guard 

Title:  Shipping  Articles 

Need  for  Information:  Title  47  USC 
10302, 10303, 13304  and  10103 
requires  shipping  companies  to  post 
page  1  of  the  Shipping  Articles  on 
board  their  vessels  as  an  official 
notice  of  the  contract  for  the  voyage. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Coast 
Guard  to  enforce  vessel  manning  laws 
and  regulations;  it  will  also  be  used 
by  the  merchant  mariner  to  provide 
them  a  written  contract  and  record  for 
their  benefits  of  entitlement 

Frequency:  On  occasion 

Burden  Estimate:  18,000  hours 

Respondents:  Merchant  Seaman  and 
Shipping  Companies 

Fonn(s):  CG-705A 

Average  Burden  Hours  Per  Response:  20 
hours. 

DOT  No:  4004 

OMB  No:  2106-0013 

Administration:  Office  of  the  Secretary 

Title:  Canadian  Charter  Air  Taxi 
Operators 

Need  for  Information:  Title  14  CFR  294 
establishes  a  classification  of  foreign 
air  carriers  as  Canadian  charter  air 
taxi  operators  and  estabfishes 
registration  procedures  for  these 
carriers  operating  or  seeking  to 
operate  transborder  services  between 
Canada  and  the  United  States. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  DOT 
to  determine  whether  a  Canadian  taxi 
meets  the  U.S.  criteria  for  an 
operating  authorization  pursuant  to 
the  Nonscheduled  Air  Services 
Agreement 

Frequency:  On  occasion 

Burden  Estimate:  13.5  hours 

Respondents:  27 

Form(s):  OST  Form  4505 

Average  Burden  Hours  Per  Response: 
'  .52  hours 

DOT  No:  4005 

OMB  No;  2127-0008 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  Consimier  Complaint/Recall  Audit 
Information 

Need  for  Information:  The  National 
Traffic  and  Motor  Vehicle  Safety  Act 
of  1966,  as  amended  15  USC  1412, 
allows  the  Secretary  of  Transportation 
to  solicit  information  bom  owners  of 
all  types  of  motor  vehicles  and  motor 
vehicle/equipment,  which  is  used  to 
identify  and  evaluate  possible  safety 
related  defects  and  provide  necessary 
evidence  of  the  existence  of  sudi  a 
defect. 

Proposed  Use  of  Information:  This 
information  will  be  used  to  provide 
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information  to  motorists  on  the 
effectiveness  of  a  particular  recall  and 
to  identify  significant  vehicle/ 
equipment  problems. 
Frequency:  On  occasion 
Burden  Estimate:  36,380  hours 
Respondents:  239,000 
Form(s):  HS-350,  350D,  350C,  and  161 
Average  Burden  Hours  Per  Response: 
0.1  hour 

DOT  No:  W06 
OAfB  No;  2115-0037 
Administration:  United  States  Coast 

Guard 
Title:  Importation  of  Noncomplying 
Recreational  Boats  and  Products 
Subject  to  U.S.  Customs  Regulations 
and  usee  Regulations  (CG-5096) 

Need  for  Information:  Title  46  USC 
4307(a)(1),  Prohibited  Acts,  ensures 
that  individuals  may  not  introduce, 
deliver  or  import  into  the  U.S.  a 
recreational  vessel  or  associated 
equipment  unless  it  is  in  compliance 
with  the  regulations  prescribed  under 
Chapter  43;  Title  46  USC  4304, 

,   Importation  of  Nonconforming  vessels 
and  Equipment,  ensures  that 
nonconforming  recreational  vessels  or 
associated  equipment  will  be  brought 
into  conformity  with  the  applicable 
safety  regulations  before  the  vessels  or 
equipment  can  be  operated  on  waters 
subject  to  the  jurisdiction  of  the  US. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  USCG 
to  determine  (1)  whether  foreign-built 
recreational  boats  meet  the  same 
Federal  safety  standards  and 
regulations  as  those  in  the  US;  (2) 
what  company  or  individual  would  be 
responsible  for  bringing  boats  and 
products  into  conformance  with 
applicable  regulations;  and  (3)  what 
company  or  individual  will  be 
responsible  for  compliance  with  other 
statutory  requirements  if  a  defect  was 
discovered  at  a  later  date. 

Frequency:  On  occasion 

Burden  Estimate:  62.5  hours 

Respondents:  Importers  of  recreational" 
boats  and  associated  equipment 

Form(s):  CG-5096 

Average  Burden  Hours  Per  Response:  15 
minutes  reporting  ' 

DOT  No:  4007 

O.V/B  No;  2120-0045 

/\d/n/nisfrafio/j;  Federal  Aviation 
Administration 

Title:  Bird  Strike  Incident/Ingestion 
Report 

Need  for  Information:  The  Federal 
Aviation  Act  of  1958  provides  for  the 
regulation  and  promotion  of  civil 
aviation  in  such  a  manner  as  to  best 
foster  its  development  and  safety.  It  is 
essential  that  FAA  have  adequate 
information  on  how  bird  activities  are 
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i  ffecting  aviation  in  order  to  continue 
]  esearch  and  test  programs  to  improve 
f  resent  aircraft  and  engine 
airworthiness  standards  and  to  allow 
•le  FAA  to  provide  helpful  guidance 
qn  this  subject. 

Proposed  Use  of  Information:  This 
^formation  will  be  used  by  the  FAA 
and  the  International  Civil  Aviation 
Organization  to  develop  standards  to 
dope  with  bird  hazards  to  aircraft, 
i  ijury  to  personnel,  and  for  bird 
1  abitat  control  methods  on  or 
a  djacent  to  airports. 

Fre  quency:  On  occasion 

Bu  den  Estimate:  160  hours  aimually 

Rei  pendents:  Individuals 

Foi  m(s):  FAA  Form  5200-7 

Av\  frage  Burden  Hours  Per  Response:  5 
r  linutes  per  response 

Z?G  r  No;  4008 
OAB  No;  2115-0514 

Ad  ninistration:  United  States  Coast 

Cuard 
Tit  e:  Merchant  Marine  License, 
dertificate  and  Document  Application 
ahd  5  Year  Terms  of  Validity 

Net  d  for  Information:  Title  46  USC  7101 
a  id  7302.  Merchant  Marine  License. 
C  ertificate  and  Document 
A  pplication,  ensures  that  individuals 
a  )plying  for  a  merchant  mariner 
li  cense,  certificate  of  registry  and 
n  erchant  mariner  document  meet  the 
n  inimum  experience  levels  set  forth 
ill  these  statutes  and  Sections  4102 
(b).  (c)  and  (d)  of  OPA  90.  changed  the 
T  arms  of  VaUdity  for  certificates  of 
n  gistry  (CORs)  and  merchant  marine 
d  Kiunents  (MMDs)  bom  indefinite  to 
fi  /e  years  in  order  to  continually 
VI  trify  that  holders  of  these  documents 
a]  e  qualified. 

Pro  losed  Use  of  Information:  This 
ii  formation  will  be  used  by  the  Coast 
G  iard  to  make  an  informed  judgment 
a)  to  whether  or  not  the  applicants 
sllould  be  granted  mariner 
a  edentials. 

Fret  uency:  On  occasion 

Bur  ien  Estimate:  160,943 

Res  )ondents:  Merchant  Marine 

For  n(s):  CG-719A,  CG-719B,  CG719K, 
0  >-866,  CG-887,  CG-4509,  CG-4S10, 
C  i-7198,  CG-5206,  CG-4865,  CG- 
3  50.  CG-2987.  CG-2849.  CG-5205, 
F  n  (FO-258) 

Ave  -age  Burden  Hours  Per  Response:  35 
n\  inutes  reporting  and  37  seconds 
re  cordkeeping 

Is!  ued  in  Washington,  D.C.  on  October  14, 
199^. 

Pau  I R.  Ewen, 

Chit  *■.  Information  Management  Division. 
[FR   too.  94-25986  Filed  10-19-94;  8:45  am] 

BILLU  G  CODE  4»1»-62-P^ 


Coast  Quard 
[CQD  94-088] 

Navigation  Safety  Advisory  Council 
Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Navigation  Safety 
Advisory  Council  will  meet  to  discuss 
various  issues.  Agenda  items  include 
navigation  rules,  navigation  equipment, 
and  towing  vessel  safety.  The  meeting 
will  be  open  to  the  public. 
DATES:  Committee  meetings  will  be  held 
Sunday,  November  20, 1994  fi:t>m  9:30 
a.m.  to  12:30  p.m.  and  2  p.m.  to  5  p.m., 
with  additional  evening  meetings  if 
necessary.  The  Council  will  meet 
Monday,  November  21,  6x>m  8  a.m.  to 
5  p.m.  and  Tuesday,  November  22,  from 
8  a.m.  to  12  noon.  Persons  wishing  to 
make  oral  statements  should  notify  the 
Executive  Director,  listed  under  FOR 
FURTHER  INFORMATION  CONTACT,  not  later 
than  November  17, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Old  Colony  Inn.  625  First  Street. 
Alexandria,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  G.  Hegy,  Executive  Director, 
Commandant  (G-NSR-3),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593,  telephone  (202) 
267-0415. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  agenda  will 
include  discussion  of  the  following 
topics: 

(1)  Navigation  Rules:  Rule  24— Barge 
Lighting; 

(2)  Navigation  Equipment:  Ui>date  on 
status  of  Electronic  Chart  Display 
(ECDIS): 

(3)  Regulations: 

a.  Towing  Vessel  Safety; 

b.  Existing  Tank  Vessel  Requirements; 

(4)  Waterways  Management: 
Waterways  users; 

(5)  National  Transportation  System 
(NTS). 

Coimcil  committees  vnh  meet  on 
Sunday.  November  20,  vdth  evening 
meetings  if  necessary.  The  Coimcil  will 
convene  in  plenary  session  on  Monday, 
November  21  at  8  a.m.  to  5  p.m.  and 
reconvene  on  Tuesday,  November  22  at 
8  a.m.  to  12  noon  to  hear  Committee 
status  report^  and  any  matters  properly 
brought  before  the  Council. 

The  meeting  is  open  to  the  pubUc. 
Persons  wishing  to  make  oral  statements 
should  notify  the  Executive  Director  no 
later  than  Thursday,  November  17, 
1994,  Any  person  may  present  a  written 
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statement  to  the  Council  at  any  time 
without  advance  notice. 

Dated:  October  14, 1994. 
G.A.  Penington, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  94-25999  Piled  10-19-94;  8:45  am] 
BtLUNQ  COOC  4t1ft-14-M 

Federal  Aviation  Administration 

Notice  That  Applications  for 
Registration  Containing  Only  a  Post 
Office  Box  or  Mail  Drop  Will  no  Longer 
be  Accepted 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice— Aircraft  Registration 
Applications,  AC  Form  8050-1. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Ashford,  Federal  Aviation 
Administration,  Aircraft  Registration 
Branch,  AVN-450,  Post  Office  Box 
25504,  Oklahoma  City.  Oklahoma 
73125,  Telephone:  405-954-3284. 

SUPPLEMENTARY  INFORMATION:  Incident 
to  the  Federal  Aviation  Drug 
Enforcement  Assistance  Act,  Section 
501(h)  of  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  App.  U.S.C  1301, 
et  seq.)  directs  the  Administrator  to 
address  certain  deficiencies  in  the 
aircraft  registration  system  relating  to 
fictitious  addresses.  Subsection  3  of 
§  501(h)  determines  that  the  use  of  a 
post  office  box  or  "mail  drop"  as  a 
return  address  is  a  deficiency  in  the 
system. 

Accordingly,  the  Administrator  will 
address  this  deficiency  by  no  longer 
accepting  Aircraft  Registration 
Applications,  AC  Form  8050-1,  unless  a 
physical  location  or  physical  address  is 
shown  in  the  address  portion  of  the 
Application.  This  does  not  preclude 
listing  a  post  office  box  or  mail  drop  as 
a  secondary  address  for  mailing 
purposes. 

In  the  alternative,  if  the  applicant 
receives  mail  at  a  post  office  box  or 
"mail  drop,"  the  physical  location  or 
physical  address  may  be  shown  direcUy 
underneath  the  name  of  the  applicant 
(above  the  required  telephone  number) 
and  the  post  office  box  or  "mail  drop" 
shown  in  the  address  portion  of  the 
Application. 

Requests  to  furnish  a  physical 
location  or  physical  address  will  be 
mailed  to  all  current  registered  owners 
of  aircraft  whose  Certificates  of 


Registration  bear  only  a  post  office  box 

or  "mail  drop"  address. 

Gfloffivy  W.  McLellen, 

Manager,  Civil  Aviation  Registry. 

[FR  Doc.  94-25898  Filed  10-19-94;  8:45  am) 

BILUNQ  CODE  4910-13-M 


Aviation  Rulemaking  Advisory 
Committee  (ARAC) 

AGENCY:  Federal  Aviation 
AdministratioD  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of  the 
Single  Engine-IMC-with  passengers 
ARAC  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  by  the  Aviation 
Rulemaking  Advisory  Committee  of  an 
ARAC  wcM-king  group  to  examine  the 
feasibility  of  conducting  single-engine 
passenger  carrying  operations  in 
instrument  meteorological  conditions 
(IMQ  under  Part  135  of  the  Federal 
Aviation  Regulations.  This  notice 
informs  the  public  of  the  activities  of 
the  ARAC  and  seeks  the  public's 
participation. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Quentin  J.  Smith,  Jr.,  Executive  Director 
for  Air  Carrier  Operations  Issues,  Flight 
Standards  Service  (AFS--200),  800 
Independence  Ave.  SW.,  Washington, 
DC  20591;  telephone  (202)  267-8166, 
FAX:  (202)  267-5230. 

SUPPLEMENTARY  MFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  FR 
2190,  January  22, 1991;  and  58  FR  9230, 
February  19, 1993).  One  area  that  the 
ARAC  deals  with  is  air  carrier 
operations.  Other  working  groups  in  this 
area  have  dealt  vtith  issues  such  as 
autopilot  takeoff  minimum  altitudes, 
fuel  requirements,  controlled  rest  on  the 
flight  deck,  noise  abatement,  and  flight 
crewmember  flight/rest/duty 
requirements.  T^e  Single  Engine-IMC- 
with  passengers  Working  Group  is  being 
established  to  evaluate  the  safety 
aspects  and  overall  feasibility  of 
allowing  passenger  carrying  operations 
in  IMC  with  single  engine  airo^.  The 
Single  Engine-IMC-with  passengers 
Working  Group  will  forward  its 
recommendations  to  the  ARAC,  which 
will  then  determine  whether  to  forward 
them  to  the  FAA. 

Specifically,  the  Working  Group's  task 
is  as  follows: 

(1)  Review  the  Canadian  policy 
authorizing  single  engine  IMC 
operations  in  turbine-powered  airplanes 
and  make  recommendations  for 
adoption. 


(2)  Re-examine  existing  policies  for 
commercial  IMC  and/or  night 
operations  by  single-engine  aircraft. 

(3)  Determine  tne  conditions  and/or 
limitations  which  should  be  met  before 
commercial  air  transport  IMC  and/or 
night  operations  by  single-engine 
aircraft  could  be  permitted. 

(4)  When  considering  the 
applicability  of  such  operations,  include 
both  airplanes  and  helicopters  (lx)th 
turbine  and  reciprocating  engines), 
passenger  carriage  (FAA).  passenger/ 
cargo  carriace  (JAA). 

(5)  Consider  and  dispose  of  any 
petitions  for  rulemaking  or  exemption 
on  this  subject. 

(6)  If.  after  completing  the  review, 
changes  are  recommended,  develop  and 
submit  any  needed  advisory  material  or 
notice  of  proposed  rulemaking  in  final 
form. 

The  Working  Group  should 
recommend  time  line(s)  for  completion 
of  the  task,  including  the  rationale,  for 
consideration  at  the  meeting  of  the 
ARAC  to  consider  air  carrier  operations 
issues  held  following  publication  of  this 
notice. 

The  Working  Group  will  give  a  status 
report  on  the  task  at  each  meeting  of  the 
ARAC  held  to  consider  air  carrier 
operations  issues. 

The  Single  Engine-IMC-with 
passengers  Working  Group  will  be 
comprised  of  experts  fit>m  those 
organizations  having  an  interest  in  the 
tasks  assigned.  A  Working  Group 
member  need  not  necessarily  be  a 
representative  of  one  of  the  member 
organizations  of  the  ARAC.  Individuals 
who  have  expertise  in  the  subject  and 
wish  to  become  a  member  of  the 
Working  Group  should  write  the  person 
listed  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT  expressing  that 
desire,  describing  their  interest  in  the 
task,  and  the  expertise  they  would  bring 
to  the  Working  Group.  The  request  will 
be  reviewed  with  the  ARAC  Assistant 
Chair  for  Air  Carrier  Operations  and  the 
Chair  of  the  Single  Engine-IMC-with 
passengers  Woridng  Group,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  of  the  FAA  by 
law.  Meetings  of  the  ARAC  to  consider 
air  carrier  operations  issues  will  be  open 
to  the  pubhc  except  as  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  Single 
Engine-IMC-with  passengers  Working 
Group  will  not  be  open  to  the  public 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
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selected  to  participate.  No  public 
announcement  of  Woridng  Group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  October  13. 
1994. 
QiMBtiB|.Saiitii,Jr., 

Assistant  Executive  Director  for  Air  Carrier 
Operations  Issues,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  94-26068  Filed  10-19-94;  8:45  am] 
BILUNO  COOe  4t10-13-M 


Extension  of  Comment  Period  for  Draft 
Environmental  Impact  Statement,  and 
Section  4(0  Evaluation— The  Port 
Authority  of  New  York  and  New 
Jersey's  Airport  Access  Program, 
l.aGuardi8— John  F.  Kennedy 
Intemationai  Airports  (DEIS) 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Extension  of  comment  period. 

summary:  The  FAA,  acting  as  "Lead 
Agency"  and  the  New  York  State 
Department  of  Transportation 
(NYSDOT).  acting  as  "Joint  Lead 
Agency"  prepared  and  distributed  as 
Draft  Environmental  Impact  Statement 
on  Section  4(f)  Evaluation  for  the  Port 
Authority  of  Nevtr  York  and  New  Jersey's 
Airport  Access  Program.  LaGuardia — 
John  F.  Kennedy  Intemationai  Airports. 
The  availabiUty  of  the  DEIS  was 
previously  announced  by  the 
Environmental  Protection  Agency  in  the 
June  24, 1994  Federal  Register.  The 
comment  period  was  to  have  closed  on 
August  8, 1994  and  was  later  extended 
to  September  30, 1994  and  extended 
again  to  October  17, 1994.  By  this 
Notice,  the  comment  period  is  further 
extended  to  December  16. 1994. 

In  addition  to  allouing  additional 
time  for  commentors  on  this  extensive 
DEIS,  this  time  extension  provides  the 
opportunity,  to  those  who  desire  to  do 
so,  to  consult  with  FAA  prior  to 
submitting  the  comments.  This  may  be 
especially  valuable  for  those  who  intend 
to  submit  extensive  and/or  detailed 
technical  comments. 

DATES:  In  order  for  written  comments  to 
be  considered,  they  must  be  received  by 
Mr.  Anthony  P.  Spera.  Federal  Aviation 
-Administration,  Airports  Division  AEA- 
600,  Fitzgerald  Federal  Building.  John  F. 
Kennedy  Intemationai  Airport,  Jamaica. 
New  York  11430.  (718)  553-1239  on  or 
before  December  16. 1994.  Questions 
concerning  the  DEIS  may  also  be 
directed  to  Mr.  Spera. 


ssued  in  Jamaica,  New  York,  on  October 
13  1994. 

A]  Ihony  P.  Spera, 

Aeting  Manager,  Airports  Division,  Federal 
Atiation  Administration,  Eastern  Region 
office,  Jamaica,  New  York. 
[F  {  Doc.  94-26069  Filed  10-19-94;  8:45  am) 
BN  LING  COOE  4919-13-M 


In  ent  To  Rule  on  Application  To 
In  pose,  and  Imposs  and  Usa  the 
R  tvenue  From  a  Passenger  Facility 
C  large  (PFC)  at  Metropolitan  Oakland 
In  ematlonal  Airport,  Oakland,  CA 

A<  ENCY:  Federal  Aviation 
A  Iministration  (FAA).  DOT. 
A(  TION:  Notice  of  intent  to  rule  on 
ai  plication. 


81  MMAflY:  The  FAA  proposes  to  rule  and 
ix  dtes  public  comment  on  the 
ai  plication  to  impose  and  use  the 
revenue  from  a  PFC  at  Metropolitan 
Oakland  Intemationai  Airport  imder  the 
ps)visions  of  the  Aviation  Safety  and 

ipacity  Expansion  Act  of  1990  (Title 

I  of  the  Omnibus  Budget 
:onciliation  Act  of  1990)  (Public  Law 
ldl-508)  and  Part  158  of  the  Federal 
Atiation  Regulations  (14  CFR  Part  158). 
OaTES:  Comments  must  be  received  on 
oilbefore  November  21, 1994. 
ADDRESSES:  Comments  on  this 
adpUcation  may  be  mailed  or  delivered 
intriplicate  to  the  FAA  at  the  following 
address;  Federal  Aviation 
Administration,  Airports  Division, 
idooo  Aviation  Blvd..  Lavradale.  CA 
90261,  or  San  Francisco  Airports 
District  Office.  831  Mitten  Road.  Room 
210.  Burlingame,  CA  94010-1303.  hi 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
d(  livered  to  Mr.  Charles  R.  Roberts, 
Ej  ecutive  Director  of  the  Port  of 
Oakland,  at  the  following  address:  Post 
Office  Box  2064,  Oakland,  CaUfomia 
9^  504-2064.  Air  carriers  and  foreign  air 
ca  rriers  may  submit  copies  of  written 
CO  tnments  previously  provided  to  the 
P(  rt  of  Oakland  under  section  158.23  of 
Part  158. 

FC  R  FURTHER  INFORMATION  CONTACT:  Mr. 
Jo  teph  R.  Rodriguez,  Supervisor, 
PI  mning  and  Programming  Section. 
A  rports  District  Office,  831  Mitten 
R(  ad.  Room  210,  Burlingame,  CA 
9^  010-1303,  Telephone:  (415)  876- 
2J  05.  The  appUcation  may  be  reviewed 
in  person  at  this  same  location. 
Si  PPLEMENTARY  INFORMATION:  The  FAA 
pi  oposes  to  rule  and  invites  public 
cc  tnment  on  the  application  to  impose 
ai  d  impose  and  use  the  revenue  firom 
IV  stropolitan  Oakland  Intemationai 
A  rport  under  the  provisions  of  the 
A  iation  Safety  and  Capacity  Expansion 


Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  On  September  30. 1994. 
the  FAA  determined  that  the 
application  to  impose  and  use  a  PFC 
submitted  by  the  Port  of  Oakland  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  30, 
1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  March  1 . 
1995 

Proposed  charge  expiration  date:  July 
31. 1996 

Total  estimated  PFC  revenue: 
$15,939,750 

Brief  description  of  the  proposed 
projects: 

Impose  and  use  include:  Construct 
Gate  26A  Holdroom.  Purchase  and 
Install  Aircraft  Loading  Bridge  for  Gate 
26A,  Taxiway  B  Shoulder 
Improvements  (formerly  Taxiway  5), 
Install  Security  System  at  Gate  M-45, 
Design  Northfield  Aircraft  Parking 
Apron  Between  TAVO  and  Runway  15/ 
33,  Design  and  Construct  Right-turn 
Lane  onto  Neil  Armstrong  Way  from 
Airport  Drive. 

Impose  only  includes:  Construct 
Northfield  Aircraft  Parking  Apron 
Between  T/WO  and  Runway  15/33, 
Construct  Airport  Rescue  and  Fire 
Fighting  Facility. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FtJRTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  appUcation  in  person  at 
the  Port  of  Oakland. 

Issued  in  Hawthorne.  California,  on 
October  6, 1994. 

Herman  C.  Bliss, 

Manager.  Aii ports  Division.  Western  Pacific 

Region. 

IFR  Doc  94-26070  Filed  10-19-94:  8:45  ami 
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FMtorai  Railroad  Administration 
Petitkm  for  a  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.41, 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compUance  with  certain  requirements  of 
Federal  railroad  safety  regulations.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
rehef,  the  regulatory  provisions 
involved,  the  nattire  of  the  reUef  being 
requested  and  the  petitioner's 

Tments  in  favor  of  reUef. 
terested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  pubUc  hearing  in 
connection  with  these  pnx^edings  since 
the  facts  do  not  ap]>ear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  comment,  they 
should  notify  FRA,  in  writing,  liefore 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  No.  RSEQ-94-1)  and 
must  be  submitted  in  tripUcate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel. 
Federal  Railroad  Administration.  Nassif 
Building,  400  Seventh  Street.  S.W., 
Wasliington,  D.C.  20590. 
Commimications  received  before 
November  23. 1994,  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hoiu«  (9  8.m.-5  p.m.)  in  Room  8201. 
Nassif  Btiilding,  400  Seventh  Street, 
S.W.,  Washington.  D.C.  20590. 
The  waiver  petitions  are  as  follows: 

Chicago  and  North  Western 
Transportation  Company 

(Waiver  Petition  Docket  No.  RSEQ-94-1) 

The  Chicago  and  Northwestern 
Transportation  Company  (CNW)  seeks  a 
permanent  waiver  of  compUance  from  a 
provision  of  49  CFR  Part  240. 
"QuaUfication  Standards  for 
Locomotive  Engineers."  CNW 
specifically  asks  for  a  waiver  frt>m 
compUance  with  49  CFR  240.201(d)  for 
locomotive  engineers  operating  at  a 
specific  location. 

CNW  requests  that  Cargill  employees 
at  Bridgeport,  Iowa  on  the  Oskaioosa 
Subdivision,  be  permitted  to  operate 
locomotives  without  complying  with 
the  requirements  of  Part  240.201(d). 
This  would  permit  Cargill  employees  to 


operate  locomotives  on  main  line  tracks 
of  the  CNW  for  approximately  1  mile  to 
move  cars  and  engines  between  two 
locations. 

Consolidated  Grain  and  Barge 
Company 

(Waiver  Petition  Docket  No.  RSEQ-94-2) 

The  ConsoUdated  Grain  and  Barge 
Company  (CGB)  seeks  a  permanent 
waiver  of  compUance  from  the 
provisions  of  49  CFR  Part  240. 
"QuaUfication  Standards  for 
Locomotive  Engineers."  CGB  requests 
that  they  be  aUowed  to  use  their  own 
employees  to  oi>erate  the  locomotive  in 
their  unloading  operation  without 
certifying  them  in  accordance  with  49 
CFR  Part  240. 

Landisviile  Railroad,  Inc. 

(Waiver  Petition  Docket  No.  RSEQ-94-3) 

The  Landisviile  Railroad.  Inc. 
(AMHR)  seeks  a  permanent  waiver  of 
compUance  frtim  the  provisions  of  49 
CFR  Part  240.  "Qualification  Standards 
for  Locomotive  Engineers."  AMHR 
requests  that  this  waiver  be  allowed 
because  of  their  unique  and  limited 
operation. 

Northwestern  Oklahoma  Railroad 

(Waiver  Petition  Docket  No.  RSEQ-94-~4 

The  Northwestern  Oklahoma  Railroad 
Company  (NOKL)  seeks  a  permanent 
waiver  of  compUance  from  the 
provisions  of  49  CFR  Part  240. 
"QuaUfication  Standards  for 
Locomotive  Engineers."  NOKL  request 
that  this  waiver  be  aUowed  because  it  is 
a  minimal  switching  operation 
employing  only  one  person. 

Issued  in  Washington,  D.C  on  October  14, 
1994. 

Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Pro^m 
Implementation. 

IFR  Doc.  94-25958  Filed  10-19-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  91-33,  Notice  No.  02] 
Functional  Capacity  Index 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  AvailabiUty  of  final  report  on 
proposed  Functional  Capacity  Index. 

DATES:  Comments  are  requested  no  later 
than  December  19, 1994. 
-ADDRESSES:  Written  comments  should 
refer  to  the  docket  and  notice  number  of 


this  document  and  should  be  submitted, 
(preferably  in  ten  copies)  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109. 
Nassif  Building,  400  Seventh  Street 
SW..  Washington.  DC  20590.  (Docket 
hours  are  9:30  a.m.  to  4:00  p.m.) 
SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)  is 
developing  a  scale  to  measure  the 
consequences  of  injuries  received  in 
motor  vehicle  crashes  based  on  adjusted 
Ufe-years.  The  factor  used  to  adjust  the 
injured  person's  remaining  Ufe-years  is 
called  the  Functional  Capadfy  Index  It 
combines  decrements  in  each  often 
dimensions  of  functioning  into  a  whole 
body  score.  This  notice  announces  the 
completion  of  the  initial  phase  of  the 
development,  the  availabiUty  of  a  final 
report  on  this  initial  phase  of  the 
development,  and  the  current  plans  for 
further  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Luchter.  Office  of  Plans  and 
PoUcy.  National  Highway  Traffic  Safety 
Administration,  400  7th  St.  SW., 
Washington,  DC  20590.  Telephone  202/ 
366-1570. 

SUPPI^MENTARY  INFORMATION:  Docket 
91-33  announced  interim  progress  in 
the  development  of  an  index  to  measure 
the  long  term  consequences  of  injuries 
by  estimating  the  reduction  in 
functional  capacity  of  the  injured 
person,  and  the  agency's  intent  to  use 
tliis  index  for,  among  other  things, 
resource  allocation,  regulatory  analysis, 
and  in  support  of  state  and  local 
programs.  Work  on  this  project  has 
continued  and  a  final  report  is  now 
available  on  the  initial  phase  of  the 
development. 

In  its  present  state  of  development, 
the  Index  is  appUcable  to  previously 
healthy  adults  for  their  condition  one 
year  post-injury.  For  each  injury  to  the 
head,  face,  neck,  thorax,  abdomen  and 
pelvic  contents,  spine,  upper  extremity, 
and  lower  extremity  body  regions  listed 
in  the  Abbreviated  Injury  Scale 
pubUshed  by  the  Association  for  the 
Advancement  of  Automotive  Medicine, 
an  expert  panel  has  determined  the 
appropriate  level  of  each  6f  the  ten 
attributes.  In  addition,  relative  weights 
for  each  attribute/severity  level 
combination  have  been  developed  based 
on  the  value  judgments  of  a  diverse  set 
of  sub-populations,  and  an  algorithm  for 
combining  these  into  a  whole  body 
score  has  been  developed.  This  results 
in  a  whole  body  numerical  index  for 
each  of  the  injiuies. 

A  clinical  evaluation  of  the  index  in 
order  to  establish  validity  and  reliabiUty 
wiU  begin  in  FY  1995  (59  FR  36829- 
36832).  Current  plans,  subject  to 
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revision  as  the  program  progresses  and 
future  budget  allocations  become 
available,  include  development  of  a 
separate  index  for  pediatric  injuries,  as 
the  attributes  of  normal  healthy  children 
are  not  described  by  the  present 
definitions  and  development  of  a 
separate  index  for  geriatric  injuries,  as 
the  same  level  of  trauma  has  a  greater 
e^ect  on  older  people  and  there  is  some 
evidence  that  the  value  judgments  of  the 
effect  of  reduced  capacity  are  different 
for  older  people. 

Comments 

Comments  on  the  final  report  and  the 
agency's  future  plans  are  welcome  in 
order  to  benefit  from  the  opinions  that 
interested  parties  and  the  public  may 
wish  to  forward.  All  comments 
submitted  in  response  to  this  notice  will 
be  considered  by  the  agency. 

Written  comments  should  be 
submitted  to:  NHTSA  Docket  Section^ 
Room  5109,  Nassif  Building,  400 
Seventh  Street  S.W.,  Washington.  D.C. 
20590.  Comments  should  refer  to  Docket 
#91-33,  Notice  02. 

It  is  requested,  but  not  required,  of 
interested  persons  that  ten  copies  of 
each  comment  be  submitted.  All 
comments  must  iiot  exceed  fifteen  pages 
in  length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
suggestions  without  regard  to  the  fifteen 
page  limit.  This  limitation  is  intended  to 
encourage  commentors  to  present  their 
views  in  a  concise  fashion. 

Issued  on  October  13, 1994. 
Donald  C  BitdioC^ 

Associate  Administrator,  Plans  and  Pidicy. 
(FR  Doc.  94-25960  Filed  10-19-94;  8:4S  am] 
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DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

Information  Reporting  Program 
Advisory  Committee;  Meetings 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  Open  Meeting  of  the 

Information  Reporting  Program 

Advisory  Committee. 

SUMMAAY:  In  1991  the  IRS  established 
the  Informati(xi  Reporting  Program 
Advisory  Committee  (IRPAC).  The  , 
primary  purpose  of  IRPAC  is  to  provide 
an  organized  public  foriun  for 
discussion  of  relevant  information 
reporting  issues  between  the  officials  of 
the  IRS  and  representatives  of  the  payer 
community.  IRPAC  offers  constructive 
observations  ibovX  current  or  proposed 
policies,  programs,  and  procedures  and. 


wh  m  necessary,  suggests  ways  to 
im]  rove  the  operation  of  the 
Inf(  rmation  Reporting  Program. 

1  here  will  be  a  meeting  of  IRPAC  on 
Tu(  sday  and  Wednesday,  November  15 
&  1  >,  1994.  The  meeting  will  be  held  in 
rooin  3313  of  the  Internal  Revenue 
Seririce  Building.  The  building  is 
loo  ited  at  1111  Constitution  Avenue. 
N\^ ,  Washington.  DC.  The  meeting  v^ll 
beg  n  at  9:30  a.m..  on  both  days, 
coo  eluding  about  mid-day  on  the  16th. 
To|  ics  to  be  discussed  are  listed  below 
aloi  ig  with  a  sununarized  version  of  the 
age  ida. 

Sui  unary  Agenda  For  Meeting  On 
No^  ember  15  &  16. 1994 

Tm  sday,  November  15, 1994 
3f    Public  Meeting  Opens 


9 

11: 
1 
4 


01 


3il 


0    Break  for  Lunch 
IRPAC  Presentations  Continue 
Adjourn  for  the  Day 


We  inesday,  November  16, 1994 

9:3  I    Public  Meeting  Reconvenes    ~ 
12^0    Adjourn 

Ipe  topics  that  will  be  covered  are  as 
folM)ws:  Form  1099-MISC  Changes, 
Circular  E  (Publication  15)  Revisions, 
Friige  Benefit  Reporting,  Reaching  New 
and  Non-Compliant  Entities,  IRS/SSA 
Rei  orter,  IRS/SSA  Seminars,  IRP 
Qw  ility  Supplier  Awards.  B-Notice 
For  [nat  %  Processing  Changes.  Moving 
Ex|  ense'Reporting.  Reporting  on  Credit 
Carp  Purchases,  Reporting  on  Grantor 
Tnfcts,  Form  109»-C  Changes,  Taxlink 
Upiate,  Non-Resident  Alien  Task  Force 
Up  late.  Form  W-9  Changes,  Reporting 
of  I  oreign  Source  Income,  Simplified 
Taj  and  Wage  Reporting  System, 
Cla  ification  of  Penalty  Notices.  TIN 
Ma  ching  Update,  and  an  Update  on 
TSH. 

N  Bte:  Last  minute  changes  to  the  topics 
unc  er  discussion  are  possible  and  could 
pre'  ent  advance  notice. 

SUP  plementary  information:  IRPAC 
rep  >rts  to  the  Executive  Director, 
Inf<  rmation  Reporting  Program  (IRP). 
whi )  is  the  executive  responsible  for 
inf(  rmation  reporting  and  is  chai^ged 
vrit  1  its  systemwide  plaiming  and 
imj  rovement.  IRPAC  is  instrumental  in 
pro  /iding  advice  to  enhance  the  IRP 
Pro  >ram.  Increasing  participation  by 
ext  rnal^takeholders  in  the  planning 
anc  improvement  of  the  tax  system  will 
hel  >  achieve  the  goals  of  increasing 
vol  mtary  compliance  and  reduction  of 
bur  len.  IRPAC  is  currently  comprised 
of  1 B  representatives  from  various 
segments  of  the  private  sector  payer 
cortmunity.  IRPAC  members  are  not 
pail  1  for  their  time  or  services,  but 
con  ristent  with  Federal  regulations, 
the '  are  reimbursed  for  their  travel  and 


lodging  exp«ises  to  attend  two  meetings 
each  year. 

DATES:  The  meeting,  which  will  be  open 
to  the  public,  will  be  in  a  room  that 
acconmiodates  approximately  50 
people,  including  members  of  IRPAC 
and  IRS  officials.  Twenty-five  seats  will 
be  reserved  for  the  public  and  press  and 
are  available  on  a  first-come,  first-served 
basis.  Due  to  the  limited  conference 
space,  notification  of  intent  to  attend 
this  meeting  should  be  made  with  Ms. 
Tommie  Matthews  no  later  than 
November  11, 1994.  Ms.  Matthews  can 
be  reached  at  202-622-5620  (not  a  toll- 
free  number).  Notification  of  intent  to 
attend  should  include  your  name, 
organization  and  phone  number. 
ADDRESSES:  If  you  would  like  to  have 
IRPAC  consider  a  written  statement, 
please  write  to  Kate  LaBuda  at  IRS, 
Office  of  Service  Center  Compliance, 
CP:CO:SC:P,  room  2013,  1111 
Constitution  Avenue,  NW,  Washington, 
DC,  20224. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
give  notification  of  intent  to  attend  this 
meeting,  call  Ms.  Tommie  Matthews  at 
202-622-5620  (not  a  toll-free  number). 
For  information  about  IRPAC,  in 
general,  or  about  the  agenda  for  this 
meeting,  call  Kate  LaBuda  at  202-622- 
3404  (not  a  toll-free  number). 

Dated:  October  13, 1994. 
Tom  Burger, 

Director,  Office  of  Payer  Compliance.  Service 
Center  Compliance. 

(FR  Doc  94-25936  Filed  10-19-94;  8:45  am] 
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UNITED  STATES  SENTENCINQ 
COMMISSION 

Deadline  For  the  Submission  of 
Proposed  Amendments  or  Requeets 
For  Comment  To  Be  Considered  For 
Publication  in  ttie  "Federal  Register" 
During  the  1995  Amendment  C^le 

SUMMARY:  In  connection  vdth  the  1995 
amendment  cycle,  which  culminates  in 
the  submission  to  Congress  of  proposed 
guideline  amendments  no  later  than 
May  1, 1995,  the  Conmiission  is 
continuing  its  analysis  of  sentencing 
guidelines  implementation  and  is 
considering  possible  amendments  and 
requests  for  comment  for  publication  in 
the  Federal  Register.  The  Commission 
has  established  a  final  date  of  November 
15, 1994,  for  the  submission  of  proposed 
amendments  and  issues  for  comment  by 
interested  groups  or  individuals. 
DATES:  To  be  considered  by  the 
Commission  for  possible  publication 
and  action  in  this  amendment  cycle, 
proposed  amendments  or  requests  for 
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comment  must  be  received  by  the 
Commission  no  later  than  the  close  of 
business  November  15, 1994. 

ADDRESSES:  Proposals  should  be  sent  to: 
United  States  Sentencing  Commission, 
One  Columbus  Circle  NE.,  Suite  2-500, 
South  Lobby,  Washington,  DC,  20002- 
8002.  Attn:  Public  Information 
Specialist. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Information 
Specialist,  Telephone:  (202)273^590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission, 
an  independent  agency  in  the  judicial 
branch  of  the  U.S.  Government,  is 
empowered  by  28  U.S.C.  994(a)  to 
promulgate  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 


courts.  The  statute  further  directs  that 
the  Commission  periodically  review  and 
revise  promulgated  guidelines  and 
authorizes  it  to  submit  guideline 
amendments  to  the  Congress  no  later 
than  the  first  day  of  May  each  year.  See 
28  U.S.C.  994  (o),  (p). 

The  Commission  currently  expects  to 
vote  November  22, 1994,  and  December 
8, 1994,  on  items  that  will  be  included 
in  a  December  1994  Federal  Register 
publication  soliciting  formal  comment 
on  potential  amendments.  (The 
Commission  also  plans  to  meet 
November  4. 1994,  to  consider  several 
matters,  possibly  including  some 
amendment  proposals  of  its  own.)  To 
provide  opportunity  for  input  fiom  all 
interested  individuals  and  groups,  the 


Conunission  has  established  a  deadline 
of  November  15, 1994,  for  the  receipt  of 
amendment  proposals  or  issues  for 
comment,  for  consideration  in  this 
amendment  cycle. 

While  this  notice  solicits  proposals  on 
any  aspect  of  the  Guidelines  Manual,  it 
should  be  understood  that  the 
Commission  may  elect  not  to  publish 
some  proposals  at  all,  or  it  may  propose 
them  for  comment  in  a  modified  form. 
The  Commission  also  expects  to 
consider  for  publication  proposals  of  its 
own. 

Authority:  28  U.S.C  994. 
Richard  P.  Conaboy, 

Chairman. 

(FR  Doc.  94-25965  Filed  10-19-94;  8:45  ami 
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Sunshine  Act  Meetings » 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubfished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


ASSASSMATKM  REC(MOS  REVIEW  BOARD 

TIME  AND  DATE:  10:00  a.m.,  November  18, 
1994. 

PLACE:  Earle  Cabell  Federal  Building, 
1100  Commerce  Street,  Room  7A23, 
Dallas,  Texas  75242-0785. 
STATUS:  Open  to  the  Public 
PURPOSE  OF  MEETING:  The  Assassination 
Records  Review  Board  is  seeking 
information  on  the  existence  and 
location  of  records  related  to  the 
assassination  of  President  John  F. 
Kennedy.  The  President  John  F. 
Kennedy  Records  Collection  Act  of 
1992.  Pub.  L.  102-526.  which 
established  the  Assassination  Records 
Review  Board,  provided  it  with  the 
mandate  and  authority  to  identify  and 
secure  all  records  relevant  to  the 
assassination.  In  an  effort  to  be  as 
thorough  as  possible  and  to  go  beyond 
the  records  identified  in  previous 
investigations,  the  Board  invites  the 
public  to  offer  evidence  concerning  the 
existence  of  relevant  records.  Those 
wishing  to  participate  should  submit 
statements  no  later  than  Wednesday, 
November  9, 1994  to  the  address  below. 
Statements  should  identify  the  records 
and  explain  their  relevance  to  the 
Kennedy  assassination. 
CONTACT  PERSON  FOR  WRITTEN 
STATEMENTS  AND  MORE  INFORMATION: 
David  G.  Marwell,  Executive  Director, 
Room  208,  600  E  Street  N.W., 
Washington,  DC  20004,  Telephone: 
(202)  724-0088,  FAX:  724-0457. 
David  G.  MarweU, 
Executive  Director. 

|FR  Doc.  94-26123  Filed  10-18-94;  10:49 
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FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  94-25531. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  October  20, 1994,  at  10:00 
a.m.  Meeting  Open  to  the  Public. 
THE  FOUOWINQ  ITEM  WAS  DELETED  FROM 
THE  AGENDA:  Final  Audit  Report  on  the 
Buchanan  for  President  Committee. 
DATE  AND  TIME:  Tuesday,  October  25, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 
D.C.  - 


STATtJS:  This  Meeting  Will  Be  Closed  to 
the  I  'ublic. 

ITEM  I  TO  BE  DISCUSSED: 

Com  tliance  matters  pursuant  to  2  U.S.C 

§4J7g. 
Audi  !s  conducted  pursuant  to  2  U.S.C. 

§4^7g.  §  438(b).  and  Title  26,  U.S.C. 
Matttrs  concerning  participation  in  civil 

act  ons  or  proceedings  or  arbitration 
Inter  lational  personnel  rules  and  procedures 

or :  natters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  October  27. 
19941  at  10:00  a.m. 

PUC  E:  999  E  Street,  N.W.,  Washington, 
D.C.  [ninth  Floor.) 

STAT  )S:  This  Meeting  Will  Be  Open  to 
the  I  ubUc. 

item;  TO  BE  DISCUSSED:. 

CorT(  ction  and  Approval  of  Minutes 
Advi  ory  Opinion  1994-32:  Ms.  Kellie 

(  asink 
Regu  ation: 

MC  FL  Rulemaking:  Summary  of  Comments 
s  nd  Draft  Final  Rules 
Adm  nistrative  Matters 


Ron 
(202 
Deloies 


Ccx:. 


(FR 

BILUNb 


PERS  DN  TO  CONTACT  FOR  INFORMATION: 
iarris.  Press  Officer,  Telephone: 
219-4155. 
Hardy, 


Adm,  nistrative  Assistant. 


94-26206  Filed  10-18-94;  2:56  pm) 
cooE  ens-oi-M 


FORE  GN  CLAIMS  SETTLEMENT  COMMISSION 
F.Ci  .C.  Meeting  Notice  No.  1-95 
Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

Th  B  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  GFR  Part  504).  and  the  Government 
in  thfe  Sunshine  Act  (5  U.S.C.  552b). 
here  y  gives  notice  in  regard  to  the 
sche  luling  of  open  meetings  and  oral 
hear  ngs  for  the  transaction  of 
Com  nission  business  and  other  matters 
spec  fied,  as  follows: 


Daft 


Tues 


19<4 


and  time 


Oct.  25, 
at: 


S  00  a.m  .... 
1 3:00  a.m  .. 
l):30a.m  .. 
1  1:0U  a.m  .. 


Subject  matter 


Hearings  on  the  record  on 
objections     in     claims 
against  Iran: 
IR-0888— Alexander 

Lavian. 
IR-3204— Mehrdad 

Azarmi. 
IR-1845— Parviz      P. 

Monsef. 
IR-1 504— Said  Fazeli. 
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Date  and  time 

Subject  matter 

11:30  a.m  .. 

IR-2526— Judson 

Watkins. 

2:00  p.m  .... 

IR-1 519— 

Oceaneering. 

2:30  p.m  .... 

IR-3109— John 

Thomas. 

SKKJ  p.m  .... 

IR-2674— Jean     Bijan 

Saraimy. 

3:30  p.m  .... 

IR-1 782— Cyrus 

Mohan  des. 

4:00  p.m  .... 

IR-1 199— Aliasgar  M. 

Soroudi. 

4:30^.m  .... 

IR-3152— Syska        & 

Hennessy. 

IR-3153. 

Wed..  Oct.  26. 

^ 

1994  at: 

9:00  a.m  .... 

IR-0942— Malek 

Mohtadi. 

9:30  a.m  .... 

IR-1659— Andranik 

Khachatourians. 

IR-1660— Estate       of 

Arik 

10:00  a.m  .. 

11:00  a.m  .. 

11:30  a.m  .. 

2:00  p.m  .... 

2:30  p.m  .... 

3:00  p.m  .... 

Thurs..  Oct.  27. 
1994  at: 
9:30  a.m  .... 

10:30  a.m  .. 


Khachatourians. 
IR-0572— Robert      L. 

Rutz. 
IR-1420-Est.  of  Delp 

Johnson. 
IR-1600— Malek       I. 

Moezzi. 
IR-2425— Tony        H. 

Tajalli. 
IR-3207-^rwin      D. 

Rabhan. 
IR-0756— First  Penn- 
sylvania N.A. 


IR-2675— Parviz  S. 
Banvanati. 

Consideration  of  Pro- 
posed Decisions, 
Orders  and  an 
Amended  Final  De- 
cision in  claims 
against  Iran,  and 
hearings  on  the 
record  on  objec- 
tions to  Proposed 
Decisions  in  the 
following  claims 
against  Iran;. 

IR-0570— Estate  of 
Naim  S.  Hemmat. 

IR-1049— Exide  Corp. 

IR-1 634— Carl 
Bloom. 

IR-2502— Densil 
Denton,     Jr. 
Emily  Denton. 

IR-1 205— Boston 
University. 

IR-1571— Estate 
Albert  Maltby. 

IR-3191— Tamara 
Marandi. 


Ray 
and 


of 
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Date  and  time 


Subject  matter 


IR-01 11— Overseas 
Advisory      Associ- 
ates. 

IR-0157— Javid 
Siminou. 

IR-12ie— Annetta 
Shakouri. 

IR-1 2 17— Tony 
Shakouri 

rR-1912— John 
Parazynaki. 

IR-0328— Ghodsi 
Halimi  Mottale. 

IR-2659— Johanna 
O.H.  Yeganeh. 

IR-176»— Wiiliam    L 
Juuen. , 

IR-207ft— Faustino 
Villareal. 

IR-1 795— Hubert     C 
Zweber. 

!R-2644— Erin         M. 
Dom. 

IR-2001— Dennis 
Clark. 

IR-1 722— D.V.      Bur- 
dick 

IR-0794— Andrew    S. 
Knoedler  and 

Wendeline  R. 

Knoedler. 

IR-3079— Hill    Indus- 
tries. 

IR-2692— Jules     Kel- 
ler. 

IR-3077— Morad 
Radfar. 

IR^2690— Sidney 
Gritz. 

IR-2633— Thomas   K. 
Mealy. 

IR-0787— LawTence 
Houvaras. 

IR-2923— Twentieth 
Century-Fox  Int'l. 

IR-0890— Czamikow- 
Rionda  Co.,  Inc. 

IR-2851— William 
Peachy. 


Date  and  time 


Subject  matter 


IR-2852— Eleanor 

Peachy. 
IR-1499— Haventa, 

Ltd. 
IR-24  96— Frederick 

A.  Springford. 
IR-2493— Do^i^Ias    & 

Hulbert. 
IR-1475— Charles    A. 

Saner. 
IR-1465— Estate       of 

Arthur  Tyson,  Jr. 
IR-0692— Daniel     M. 

Paul. 
m-llOO— Toplis       & 

Harding,  bic 
IR-3111. 
IR-2850— Martex.      a 

Div.      of      Unelko 

Corp. 
IR-1101— Hartford 

Fire  ft  Ins.  Ca 
IR-0935— Saks      Ict'I 

Corp. 
IR-3015— Ram 

Cummins         Tool 

Cocp. 
IR-3016-4mptex 

Int'l. 
IR-2908— All       Stale 

Fastener  Corp. 
IR-2908— I.J.  Imports. 
IR-2911— Liberty 

Fasteners,  Inc. 
IR-2912— Mansa. 
IR-2913— Maxter 

Metal  Corp. 
IR-2914— Rockford 

Intl. 
IR-0667— Roksaneh 

Ganji. 
IR-0671— Darab 

Ganji. 
IR-2402— Sami 

Azraq. 
IR-1 288— Robert      V. 

Russell  and 

Parivash  Russell. 
IR-2 147— Gary         L. 

Mock 


Date  and  time 

Subfect  matter 

IR-3190-^ohn         L 

Budd. 

IR-1440— William    J. 

Frankhuizen      and 

Virginia                M. 

Fi'anUniizen. 

IK-1SS2— ftotiert      L. 

Qvk. 

IR-1524-^Hariellen 

SteeceKbck. 

> 

IR-1289-John          L. 

Walter. 

IR-1253— Malone}- 

IR-l  205— Boston 

University. 

lR-1022— Sentry 

Aerospace 

IR-0442— Whiting 

Corp. 

IR-^331— Barbara     J. 

Morris,    Daniel    H. 

Moms,     and     Mi- 

chael E.  Morris. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW.,  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
600  E  Street,  NW.,  Room  6029, 
Washington,  DC  20579.  Telephone: 
(202) 616-6988. 

Dated  at  Washington,  DC  on  October  18. 
1994. 

Jeanette  Matthews, 

Administrative  Assistant. 

IFR  Doc.  94-26209  Filed  10-18-94:  3:39  pmj 

BILLING  CODE  441(M)1-M 


53020 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  94M-0269] 

Toray  industries  (America),  inc.; 
Premarket  Approvai  of  the  inoue 
Balioon  Catheter 

Correction 

In  notice  document  94-20983 
beginning  on  page  43848  in  the  issue  of 


Federal  Register 

Vol.  59,  Na  202 
Thursday,  October  20,  1994 


Au  ;ust  25, 1994,  make  the  following 
CGI  ection: 

C  n  page  43848,  in  the  second  column, 
in  1  le  second  line,  under  "DATES", 
"S«  ptember  28.  1994."  should  read 
"S^tember  26, 1994." 

B(LL*Ki  COOE  1SOM1-0 


DE  >ARTMENT  OF  JUSTICE 

Imr  ligratibn  and  Naturalization  Service 

8C:RPart245 

m  No.  1676-94] 
RIN1115-AD83 

Ad  jstment  of  Status  to  That  of  Person 
Adlhitted  for  Permanent  Residence; 
Terhporary  Removal  of  Certain 
Restrictions  on  Eligibility 

Coi  -action 

h  rule  document  94-25025  beginning 
on  tageSlogi,  in  the  issue  of  Friday. 


October  7, 1994,  make  the  following 
corrections: 

§245.10   [Coirected] 

l.On  page  51096,  in  the  second 
column,  in  the  fourth  line,  after  the 
word  "Form  1-817"  insert  ";  or". 

2. On  the  same  page,  in  the  same 
column,.paragraph  (b)(3)  was  omitted 
and  should  have  appeared  as  follows: 
"(3)  The  child  of  a  legalized  aUen,  is 
unmarried  and  less  than  21  years  of  age, 
qualifies  for  and  has  properly  filed  Form 
1-817,  and  submits  a  copy  of  his  or  her 
receipt  or  approval  notice  for  filing 
Form  1-817." 

BILUNG  CODE  1SOS41.0 


Thursday 
October  20,  19d4 


L  J  m 


UMI 


Part  11 

Department  of  the 
Interior 


Office  of  Surface  Mining  Reclamation  and 
Enforcement 


30  CFR  Part  701  et  al. 
Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regiriatory 
Program;  Performance  Standards; 
Permanent  and  Temporary 
Impoundments;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcentent 

30  CFR  Parts  701, 780. 784, 816,  and 
817 

R1N102»-AB40 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Performance  Standards; 
Permanent  and  Temporary 
Impoundments 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (GSM)  of 
the  United  States  Department  of  the 
Interior  (DOI)  is  amending  certain 
portions  of  its  permanent  program 
regulations  governing  permanent  and 
temporary  impoundments  at  surface  and 
underground  mining  operations.  The 
revisions  are  in  response  to  a  court 
action,  and  for  clariFication.  OSM  is  also 
addressing  issues  raised  in  a  petition  to 
initiate  rulemaking  that  would  define 
the  statutory  distinction  between 
temporary  and  permanent 
impoundments. 

EFFECTIVE  DATE:  This  regulation  is 
effective  November  21. 1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Itegister  as  of  November  21. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  E.  Stump  Jr.,  P.E.,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  U.S.  Department  of  the 
Interior.  Ten  Parkway  Center, 
Pittsburgh.  PA  15220;  Telephone:  412- 
937-2164. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Final  Rule  and  Ck)mmonts 
HI.  Procedural  Matters 

I.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (the  Act,  or 
SMCRA).  30  U.S.C.  1201  et  seq..  sets 
forth  general  regulatory  requirements 
governing  surface  coal  mining  and  the 
surface  impacts  of  underground  coal 
mining.  Environmental  protection 
performance  standards  for  permanent 
water  impoundments  constructed 
during  surface  mining  activities  appear 
in  section  515(b)(8)  of  the  Act.  30  U.S.C. 
1265(b)(8):  provisions  governing  the 
construction  of  siltation  structures,  a 
type  of  impoundment,  appear  in  section 
515(b)(10)(B).  30  U.S.C.  1265(b)(10(B). 


Sectkon  516(b)(10)  of  the  Act,  30  U.S.C. 
126i(b)(10).  imposes  similar 
reqiiirements  for  water  impoundments 
that  are  used  for  underground  mining 
activities,  but  provides  that  the 
Seci  etary  shall  make  such  modifications 
in  tl  e  requirements  as  are  necessary  to 
accc  mmodate  the  distinct  differences 
between  surface  and  underground 
mining. 

O^M's  regulations  governing  the 
design,  construction  and  inspection  of 
imp<)undments  call  upon  criteria 
established  by  the  Soil  Conservation 
Senfce  (SCS)  and  the  Mining  Safety  and 
Health  Administration  (MSHA).  SMCRA 
at  S6lction  515(b)(8)(B)  specifically 
refe«ences  SCS's  Public  Law  83-566  as 
a  performance  requirement  that  must  be 
met  in  the  design  and  construction  of 
penianent  impoundments.  Existing 
OSM  regulations  governing 
im[X)undmeiit  stability  and  margin  of 
safety-  include  MSHA  regulations  by 
refeaence. 

OW^  has  defined  "impoundment"  at 
30  (FR  701.5  to  be  any  holding 
structure  containing  water,  sediment, 
slurry,  or  other  liquid  or  semi-liquid. 
OSM  rules  regulate  both  temporary  and 
permanent  impoundments.  Sediment 
ponds  and  siltation  structures  are  by 
current  OSM  definition  specific  types  of 
impoundments. 

The  permanent  regulatory  program  for 
surfj  ce  coal  mining  and  reclamation 
opei  itions  was  promulgated  on  March 
13,  :^79  (44  FR  15312).  Requirements 
for  sedimentation  ponds  and  siltation 
structures  at  surface  mining  activities 
were  established  at  30  CFR  816.46  (44 
FR  1^400),  while  those  for  underground 
ng  at  30  CFR  817.46  (44  FR  15426) 
Iplement  the  provisions  of  section 
1))(10)(B)  of  the  Act.  Requirements 
ermanent  and  temporary 
lundments  at  surface  mining 
ijities  and  imderground  mining 
activities  were  established  in  the  1979 
rules  at  30  CFR  816.49  (44  FR  15401) 
and  bo  CFR  817.49  (44  FR  15428). 
respectively  to  implement  provisions  of 
section  515(b)(8)  of  the  Act.  Permitting 
requirements  for  reclamation  and 
opetption  plans  for  impoundments  at 
surface  mining  activities  and 
underground  mining  activities  were 
established  in  the  1979  rules  at  30  CFR 
780.^5  (44  FR  15360)  and  30  CFR  784.25 
(44  fR  15368).  respectively. 

Di  ring  revisions  to  the  permanent 
regu  atory  program  in  1983,  OSM 
repli  iced  most  of  the  specific  design 
crite  ria  in  30  CFR  816.46  (48  FR  44051) 
and  816.49  (48  FR  44004)  with 
perfermance  standards.  Furthermore, 
§  81$.46  was  renamed.  "Hydrologic 
balance:  Siltation  Structures."  to  be 
cons  stent  with  the  wording  of  section 


515(b)(l)(B)(ii)  of  the  Act  and  to  reflect 
rule  changes  which  provided  for  the  use 
of  certain  siltation  structures  other  than 
sedimentation  ponds,  such  as  chemical 
treatment  facilities  or  mechanical 
structures  that  have  a  point-source 
discharge. 

Upon  issuance,  the  1983  rules  for  30 
CFR  816.46  and  816.49  were  challenged 
in  the  U.S.  District  Court  for  the  District 
of  Columbia  in  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation 
(11).  No.  79-1144  (D.D.C.  July  15,  1985) 
(In  Re:  Permanent  (11)).  The  court 
remanded: 

(1)  Sections  816.49  (a)(3)  and  (a)(5)(i) 
on  the  basis  that  they  included 
requirements  for  a  static  safety  factor 
and  for  foundation  investigation  and 
laboratory  testing  of  small 
sedimentation  ponds  without  having 
included  such  requirements  when  the 
rule  was  proposed  on  June  21, 1982.  as 
required  by  the  Administrative 
procedure  Act;  and 

(2)  Section  816.49  to  the  extent  it 
relied  only  on  MSHA  impoundment 
size  classification  standards  when  OSM 
had  not  justified  reliance  solely  on  such 
standards.  Slip  op.  at  30-32  and  102- 
117.  Additionally,  in  response  to    • 
plaintiffs  challenge  of  the  combination 
spillway  requirement  of  §  816.49(a)(8). 
the  Secretary  of  the  Interior  agreed  to 
reexamine  the  issue  and  consider 
proposing  a  rule  sjjecifying  that  one 
spillway  that  can  safely  pass  the  design 
precipitation  event  may  serve  as  a 
combination  principal  and  emergency 
spillway.  [Id.  at  1538  and  T571-1572.) 

On  October  27. 1988  (53  FR  43584). 
OSM  amended  the  permanent  program 
regulations  governing  permanent  and 
temporary  impoundments  at  surface  and 
undergroimd  mining  operations.  The 
1988  rules  incorporated  design  and 
performance  requirements  for 
impoundments  and  spillways  that  were 
based  on  MSHA  criteria  and  SCS 
classification  for  Class  B  and  C 
structures.^  The  1988  rules  also 
authorized  the  approval  of  sediment 
ponds  that  rely  primarily  on  storage  to 
control  the  runoff  fit>m  the  design 


'  Earth  Dams  and  Resemirs.  Technical  Release 
No.  60.  Revised  October  1985,  as  amended  in 
October  1990  and  distributed  via  Amendment  1. 
January  30. 1991,  U.S.  Department  of  Agriculture. 
Soil  Conservation  Service  Engineering  Division 
defines  three  classes  of  dams.  Class  (a). — Dams 
located  in  rural  or  agricultural  areas  where  failure 
may  damage  farm  buildings,  agricultural  land,  or 
tovmship  and  country  roads.  Class  (b).— Dams 
located  in  predominantly  rural  or  agricultural  a^ca^ 
where  failure  may  damage  isolated  homes,  main 
highways  or  minor  railroads  or  cause  interruption 
of  use  or  service  of  relatively  important  public 
utilities.  Class  (c).— Dams  located  where  failure  may 
cause  loss  of  life,  serious  damage  to  homes, 
industrial  and  commercial  t>uildings,  important 
public  utilities,  main  highways,  or  railroads. 
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precipitation  event,  as  opposed  to 
relying  on  both  principal  and 
emergency  spillways. 

30  CFR  816.49  of  the  1988  rules  on 
impoundments  was  challenged  by 
environmental  groups  who  incorrectly 
interpreted  that  the  1988  rules  were 
based  only  on  MSHA  criteria.  In  its 
decision  in  NWFv.  Lujan,  No.  88-3345 
(DJJ.C.  August  30, 1990),  the  court 
noted  the  issue  involved  the  interplay  of 
three  laws  and  three  Federal  agencies 
charged  with  writing  regulations  to 
carry  out  those  laws.  Each  of  the  laws 
governs  water  impoundments,  but  with 
different  goals  in  mind.  In  addition  to 
SMCRA,  the  laws  are:  (1)  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Pub.  L.  83-566,  and  rules  issued  under 
it  by  the  SCS,  including  technical 
standards  for  the  design  and 
construction  of  impoundments  found  in 
Technic  nl  Release  Number  60  (TR-60) 
"Earth  Dams  and  Reservoirs."  and 
Practice  Standard  378  "Ponds";  and  (2) 
the  Federal  Mine  Safety  and  Health  Act 
and  rules  issued  under  it  by  the  MSHA. 
Section  515(b)(8)(B)  of  SMCRA  has  a 
mandate  to  ensure  that  impoundments 
meet  the  stability  requirements  of  the 
Watershed  Protection  and  Flood 
Prevention  Act. 

The  court  found  that  the  SCS 
standards  referred  to  in  the  preamble  to 
30  CFR  816.49{a)(3)(i)  are.  as  the 
Secretary  noted,  the  SCS  Class  B  and  C 
dams.  Furthermore,  the  court  stated 
"[ilndeed,  in  the  Secretary's  view,  he 
has  provided  greater  protection  in  this 
rule  than  does  SCS  because  he 
mandated  the  stricter  design  standard 
when  an  impoundment  meets  either 
SCS's  qualitative  standard  for  Class  B 
and  C  dams  or  the  MSHA's  size 
standard,  which  covers  more 
impoundments  than  does  the  SCS's 
looser  size  standard."  NWFv.  Lujan, 
supra,  slip.  op.  at  p.  65. 

The  court  aid  note  that  a  plain 
reading  of  the  preamble  may  result  in 
some  ambiguity.  To  clarify  this  issue  for 
all  water  impoundments  design, 
construction,  and  performance,  OSM 
proposed  regulations  to  reference 
specifically  both  SCS  Class  B  and  C 
impoundments  and  MSHA 
impoundments  in  all  rules  at  30  CFR 
780.25  and  816.49  where  impoundment- 
related  criteria  are  found. 

On  June  28, 1991  (56  FR  29774),  OSM 
proposed  to  amend  its  permanent 
program  regulations  governing 
permanent  and  temporary 
impoundments  at  surface  and 
underground  mining  operations.  In 
addition  to  soliciting  public  comments 
and  providing  an  opportunity  for  public 
hearings  upon  request,  OSM  provided  a 
146-day  comment  oeriod.  The  comment 


period  was  extended  beyond  its  ori^nal 
60-days  in  response  to  a  request  for  an 
extension  and  to  coordinate  this 
rulemaking  with  OSM's  evaluation  and 
decision  on  a  petition  to  initiate 
rulemaking. 

OSM  received  a  letter  on  September 
12, 1991,  from  the  Joint  National  Coal 
Association  and  the  American  Mining 
Congress  (NCA/AMC)  Committee  on 
Surface  Mining  Regulations,  as  a 
petition  for  rulem^ing.  The  petitioners 
requested  that  OSM  propose  rulemaking 
which  incorporates  a  "statutory" 
distinction  between  temporary  and 
permanent  impoundments  as  it  pertains 
to  the  incorporation  of  standards  issued 
under  Public  Law  83-566  including  TR- 
60.  The  petition  to  initiate  rulemaking 
was  published  on  October  21, 1991  (56 
FR  52494). 

OSM  received  11  comments  on  the 
proposed  rulemaking  and  3  comments 
on  the  petition  from  11  organizations, 
including  State  regulatory  authorities, 
environmental  groups,  representatives 
of  the  coal  industry,  and  professional 
organizations.  No  public  meeting  was 
requested  and  none  was  held. 

n.  Discussion  of  Final  Rule  and 
Comments 

After  consideration  of  the 
Administrative  Record  of  these 
regulations;  as  well  as  the  legislative 
history  of  the  Act;  the  August  30, 1990 
decision  in  the  United  States  District 
Court  for  the  District  of  Columbia;  other 
opinions  of  the  court;  and  in  light  of 
current  technical  information  on 
Impoundment  design,  construction,  and 
inspection,  OSM  is  making  the 
following  revisions  to  its  permanent 
regulatory  program.  Consistent  with  its 
findings  when  it  promulgated  the  1979, 
1983,  and  1988  rules,  OSM  has  not 
identified  any  differences  between 
impoundments  for  surface  and 
undergroimd  mines  that  would  appear 
to  necessitate  difiierent  regulatory 
provisions  under  this  final  rulemaking. 
Therefore,  the  permitting  rule 
applicable  to  impoundments  for  surface 
mining  activities  at  30  CFR  780.25  and 
the  rule  for  underground  mining 
activities  at  30  CFR  784.16  are  identical 
Similarly,  the  performance  rules  for 
surface  mining  activities  at  30  CFR 
816.46  and  816.49  are  identical  to  the 
final  rules  for  underground  mining 
activities  at  30  CFR  817.46  and  817.49. 
respectively. 

On  March  6, 1992  (57  FR  8102),  OSM 
published  a  notice  of  decision  denying 
the  petition  for  rulemaking.  In  OSM's 
decision,  the  Director  stated  that  the 
issues  raised  in  the  petitioners'  letter 
would  be  discussed  conciurently  with 
the  comments  to  the  nrooosed  rule 


pubhshed  on  June  28, 1991  (56  FR 
29774).  This  preamble  contains  that 
discussion. 

General  Comments 

In  addition  to  comments  received  on 
specific  provisions  of  the  June  28. 1991, 
proposed  rule,  OSM  received  several 
general  comments.  One  commenter 
supported  the  proposed  rule  because  the 
SCS  publications  TR-60  and  Practice 
Standard  378  are  widely  used  in  the 
design  profession  and  the  adoption  of . 
these  by  reference  will  lead  to  better 
construction  and  performance  of 
impoundments.  Two  commenters 
supported  the  proposed  rule  because  it 
required  more  stringent  standards  for 
plans,  designs,  and  construction  for 
impoundments  meeting  the  SCS  Class  B 
and  C  hazard  criteria;  and  made  the 
regulations  consistent  with  section 
515(b)(8)  of  the  Act.  OSM  appreciates 
these  comments,  which  in  part, 
constitute  the  support  for  this  rule. 

Three  commenters  were  concerned 
that  most  of  the  sedimentation  ponds  in 
the  West  would  have  to  be 
reconstructed.  They  noted  that 
according  to  TR-60  (Table  2-5,  footnote 
2)  Class  A  (low  hazard)  dams  containing 
industrial  water  are  to  be  designed  to 
the  more  stringent  criteria  required  for 
Class  B  dams.  The  commenters  feared 
that  all  Class  A  ponds  used  in  surface 
coal  mining  operations  would  have  to 
be  reconstructed  to  meet  Class  B  design 
and  performance  criteria.  OSM  wishes 
to  alleviate  the  commenters'  concerns. 
OSM  intends  the  dam  classifications  to 
be  based  solely  on  the  hazard  potential 
of  the  structure  and  its  location  which 
is  independent  of  the  purpose  for  which 
impoundment  was  constructed. 
Therefore,  there  need  not  be  any 
wholesale  reconstruction  of  Class  A 
ponds  used  in  surface  coal  mining 
operations  to  meet  Class  B  design  and 
perfonnance  criteria  simply  l)ec;ause  the 
pond  is  used  to  contain  industrial  water. 

Two  commenters  requested  that  OSM 
incorporate  a  distinction  between 
temporary  and  permanent 
impoundments  because  they  believed  it 
is  contrary  to  SMCRA  section  515(b)(8) 
which  refers  specifically  to  permanent 
impoundments.  Also,  during  the 
comment  period  for  the  proposed  rule, 
the  NCA/AMC  petitioned  OSM  to 
amend  its  rules  to  incorporate  a 
"statutory"  distinction  between 
temporary  and  permanent 
impoundments  when  applying  SCS 
criteria  and  regulations.  Three 
commenters  supported  the  petition  and 
reinforced  the  petitioners'  position  that 
OSM  should  recognize  the  significant 
differences  between  temporary  and 
oermanent  imooundments. 
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OSM  has  defined  the  terms 
"pennanent  impoundment"  and 
"temporary  impoundment"  in  prior 
rulemakings  and  both  definitions  appear 
in  30  CFR  701.5.  These  definitions 
recognize  the  difference  between 
temporary  and  permanent 
impoundments  in  terms  of  whether  or 
not  the  impoundment  is  designed  to 
remain  as  a  postmining  land  use  feature. 
For  instance,  under  OSM's  definition, 
impoundments  that  may  be  used  for  at 
least  several  years  (probably  more) 
during  mining,  reclamation,  and  which 
could  be  retained  until  shortly  before 
bond  release,  would  be  classified  as 
"temporary."  From  an  engineering 
perspective,  the  terra  "temporary"  is 
also  used  to  represent  an  impoundment 
constructed  to  last  for  the  relatively 
short  time  period  while  "permanent" 
Structures  are  being  built. 

Regardless  of  these  distinctions,  OSM 
has  determined  that  the  key  criteria  to 
use  in  determining  the  construction 
standards  to  be  followed  by  operators 
constructing  impoundments  is  the 
structure's  hazard  potential — regardless 
of  whether  it  is  to  be  used  as  a 
temporary  or  permanent  impoundment. 
Therefore  requiring  "temporary 
impoundments"  (in  OSM's  sense  of  the 
word,  i.e.,  to  be  removed  following 
completion  or  surface  mining  activities] 
to  meet  SCS  hazard  criteria  is 
appropriate  because  typically  these 
impoundments  will  be  used  for  the  life 
of  the  mining  operation  and  are  not 
constructed  as  a  precursor  to  a 
permanent  structure.  Thus,  while 
certain  impoundments  may  be  built  to 
different  standards,  the  key  distinction 
is  not  whether  the  impoundments  are 
temporary  or  permanent,  but  rather 
whether  or  not  the  impyoundments  meet 
the  SCS  B  or  C  hazard  classification  or 
the  MSHA  size  criteria. 

Application  of  these  performance 
standards  to  temporary  impoundments 
is  not  new  policy.  OSM  is  continuing  to 
follow  the  policy  discussed  in  the 
preamble  for  the  October  27, 1988.  rules 
(53  FR  43589).  hi  that  preamble,  OSM 
concluded  that  in  view  of  the  broad 
mandate  of  section  102(a)  of  the  Act.  "to 
protect  society  and  the  environment," 
OSM  has  adopted  a  rule  that  is  based  on 
the  hazard  classifications  established  by 
the  SCS,  yet  incorporates  the  more 
stringent  MSHA  criteria  when  their  size 
criteria  applies.  Section  515  of  SMCRA 
establishes  minimum  general 
performance  standards  for  surface  coal 
mining  and  reclamation  operations.  In 
this  instance,  the  Secretary  has 
concluded  that  the  standards  imposed 
by  this  rule  are  warranted  because  of  the 
hazard  potential  in  the  event  of  failure. 
Application  of  this  rule  to  temporary 


imp<  undments  in  supported  by  section 
515(i  >){6){B)  which  may  be  construed  to 
cove  impoundments  that  will  be 
retail  ted  for  a  period  of  years  over  the 
life  c  f  the  mine,  as  well  as  the  broad 
rulemaking  authority  of  sections 
201(4)(2)and501. 

Oi|B  commenter  requested  that  if  094 
finalizes  these  rules  without 
distiictions  between  temporary  and 
pemnnent  impoundments,  then 
existing  temporary  structures  presently 
meeting  performance  standards  should 
be  grandfathered  and  not  be  required  to 
be  reconstructed.  OSM  does  not  agree. 
All  impoundments  must  be  evaluated 
by  o^rators  and  regulatory  authorities 
and  itoconstructed  where  necessary  as 
deteiinined  by  the  impoundment's 
current  hazard  classification. 
Impoundments  currently  constructed  to 
meet  the  standards  for  SCS  Class  B  or 
C  ha^rd  criteria  or  the  MSHA  size 
criteaa  need  not  be  reconstructed. 
Similarly,  impoundments  not  meeting 
such  criteria  need  not  be  reconstructed. 
Those  which  upon  evaluation  are 
determined  to  meet  the  size  or  SCS 
Class  B  or  C  classifications  but  do  not 
currehtly  meet  the  standards  will  need 
to  be  reconstructed.  However,  since  the 
rules  finalized  today  clarify  the  1988 
rules jwhich  applied  SCS  dam 
classBications  to  impoundments, 
chantes  should  not  be  required  to  the 
exteii  changes  have  been  implemented 
in  State  or  Federal  programs. 

One  commenter  was  concerned  about 
the  d^ign.  construction,  certification, 
and  performance  requirements  for  SCS 
Class  A  permanent  impoundments  since 
the  rule  changes  deal  strictly  with  SCS 
ClassjB  and  C  impoundments.  The 
commenter  noted  that  many  permanent 
impoiindments  meeting  the  Class  A 
criteria  are  constructed  in  accordance 
with  Appropriate  specifications  and 
wanted  to  know  what  the  requirements 
woul^  now  be  for  these  Class  A 
impoundments.  The  commenter  is 
correfpt:  The  regulations  for  Class  A 
impoiindments  are  not  being  changed 
by  this  rulemaking. 

Sectiin  701.5    Definitions:  Siltation 
Struaure 

•roposed,  the  definition  of 
m  structure  has  been  moved  to  30 
[01.5  from  30  CFR  816.46(a)(1). 
ifinition  appearing  in  30  CFR 
817.46  (aKl)  is  being  removed.  This  is 
an  oreanizational  change  only.  Section 
701.5|already  includes  definitions  of 
related  terms  such  as  impounding 
structure,  impoundments,  and 
sedimentation  pond.  Moving  the 
definition  of  siltation  structure  from 
secticii  816.46(a)(1)  to  701.5  centralizes 
the  lofcation  of  these  related  definitions. 


Section  701.5    Definitions:  Other 
Treatment  Facilities 

Also  as  proposed,  the  definition  of 
other  treatment  facilities,  a  term  related 
to  siltation  structures,  has  been  moved 
to  30  CFR  701.5.  This  definition  of  other 
treatment  facilities  is  similar  to  the 
definitions  previously  appearing  in  30 
CFR  816/81 7.46(a)(3)  which  are  being 
removed.  The  new  definition  adds  the 
words  "neutralization"  and 
"precipitators",  to  indicate  common 
water  quality  treatment  processes,  and 
the  phrase,  "to  comply  with  all 
applicable  State  and  Federal  water- 
quality  laws  and  regulations."  These 
additions  to  the  definition  clarify  that 
the  purpose  of  an  other  treatment 
facility  is  to  comply  with  water  quality 
laws,  as  well  as  to  prevent  additional 
contributions  of  dissolved  or  suspended 
solids  to  stream  flow  or  off-site  runoff. 
Revising  the  definition  does  not  change 
the  thrust  of  the  performance  standards 
in  30  CFR  816/817.41-49.  Moving  the 
definition  of  other  treatment  facilities 
bom  §  816.46(a)(3)  to  701.5  centralizes 
OSM's  definitions  and  logically  follows 
the  relocation  of  the  definition  of 
siltation  structure. 

Two  commenters  were  concerned  that 
revisions  to  the  definition  of  "other 
treatment  facilities"  will  allow  approval 
of  facilities  that  can  not  meet  effluent 
limits  for  sediment.  Moving  the 
definition  of  other  treatment  facilities  to 
section  701.5  does  not  affect  or  alter  the 
requirement  to  meet  the  effluent  limits 
which  appears  in  30  CFR  816.42. 

Sections  780.25/784.16    Permitting 
Requirements  for  Reclamation  Plans: 
Siltation  Structures,  Impoundments. 
Banks,  Dams,  and  Embankments 

Section  30  CFR  780.25  establishes 
permitting  requirements  applicable  to 
the  design  of  each  siltation  structure, 
water  impoundment,  and  coal 
processing  waste  bwank.  dam,  or 
embankment  within  the  proposed 
permit  area.  Section  780.25  is  being 
revised  to  add  specific  references  to  the 
SCS  criteria  for  dam  classification  found 
in  their  Technical  Release  No.  60  (TR- 
60)  and  to  include  editorial  changes  as 
described  below.  These  changes,  which 
are  being  issued  as  proposed,  were 
needed  to  ensure  that  the  permitting 
requirements  for  impoundments  are 
consistent  with  the  performance 
standards  for  impoundments  and  that 
both  are  tied  to  SCS  and  MSHA 
requirements. 

For  editorial  purposes.  OSM  revised 
the  heading  of  30  CFR  780.25  and  the 
text  of  §  780.25(a)  by  removing  the  word 
"Ponds"  and  replacing  it  with  "Siltatioa 
structures."  This  revision  makes  the 


Federal  Register  /  Vol.  59,  No.  202  /  Thursday,  October  20,  1994  /  Rules  and  Regulations     53025 


section  title  consistent  with  the  broader 
classification  of  structures  intended  to 
be  covered  by  §  780.25  and  with  similar 
changes  at  section  816.46  that  will  be 
discussed  later. 

hi  final  30  CFR  780.25(a)(2).  OSM 
references  the  SCS  dam  classification  in 
TR-60  as  proposed.  This  additional 
language  clarifies  that  the  SCS 
classification  criteria  as  well  as  the 
MSHA  criteria  are  components  of  OSM 
rules.  This  approach  clarifies  that 
impoundments  that  do  not  meet  the 
MSHA  criteria  in  30  CFR  77.216(a).  but 
are  determined  to  be  Class  B  or  C 
impoundments  by  SCS  criteria  in  TR-60. 
must  comply  with  the  more  rigorous 
standards  that  apply  to  impoundments 
that  meet  those  classifications. 

OSM  revised  30  CFR  780.25(a)(3)  by 
removing  the  reference  to  30  CTR 
77.216(a)  and  by  replacing  it  with  a 
reference  to  §  780.25(a)(2),  where  Uie 
SCS  and  MSHA  impoundment 
classification  criteria  are  both  now 
located  since  both  apply. 

In  30  CFR  780.25(b).  OSM  replaced 
the  phrase  "sedimentation  ponds"  with 
"siltation  structures"  to  be  consistent 
with  the  revised  title  for  the  section. 
OSM  also  removed  the  last  two 
sentences  of  §  780.25(b)  because  the 
same  requirements  already  exist  in  30 
CFR  780.25(c)(1)  and  (2).  In  all  cases  die 
final  rules  are  the  same  as  those 
proposed. 

OSM  revised  30  CFR  780.25(c)(3)  as 
proposed  by  removing  the  reference  to 
"§  77.216(a)  of  this  title"  and  the  phrase 
"located  where  failure  would  not  be 
expected  to  cause  loss  of  life  or  serious 
property  damage."  and  by  replacing  it 
with  a  reference  to  §  780.25(a)(2),  where 
equivalent  MSHA  standards  and  the 
added  SCS  impoundment  classification 
criteria  are  now  located.  This  is 
consistent  with  changes  described 
above. 

In  30  CFR  780.25(f).  OSM  is  replacing, 
as  proposed,  the  phrase,  "is  20  feet  or 
higher  or  impounds  more  than  20  acre- 
feet."  with  the  phrase,  "meets  the  SCS 
Class  B  or  C  criteria  for  dams  in  TR-60 
or  meets  the  MSHA  size  or  other  criteria 
of  section  77.216(a)  of  this  chapter." 
This  revision  has  the  same  effect  as  the 
existing  regulations  and  makes 
§  780.25(f)  consistent  with  the 
regulation  changes  referencing  structure 
classification  previously  discussed. 

Sections  816.46/817.46    Hydrologic 
Balance:  Siltation  Structures 

30  CFR  816.46  of  OSM's  permanent 
program  regulations  establishes 
performance  standards  applicable  to 
siltation  structures.  The  proposed 
revisions  to  move  the  definitions  of 
siltation  structures  and  other  treatment 


facilities  at  §  816.46(a)(1)  and  (a)(3)  to 
§  701.5  are  being  implemented  as 
proposed.  This  relocation  of  the 
definitions  is  an  organizational  change, 
the  reason  for  whidi  has  been 
previously  discussed. 

Also  as  proposed,  in  30  CFR 
816.46(c)(2).  OSM  removed  the  spillway 
design  requirements  at  §  816.46(c)(2)(i) 
through  (iii)  and  replaced  them  with  a 
reference  to  the  requirements  in  newly 
designated  §  816.49(a)(9).  The  spillway 
design  requirements  in  §  816.49(a)(9)  are 
the  same  as  those  in  existing 
§816.46(c)(2)(i)  tiirough  (iii).  Therefore, 
for  clarity  and  conciseness,  OSM 
revised  §  816.46(c)(2)  to  reference 
§  816.49(a)(9)  and  removed 
§816.46(c)(2)(i)  tim)ugh  (iii)  instead  of 
duplicating  the  same  design 
requirements  in  two  places  in  the  rules. 

One  commenter  was  concerned  that 
revisions  to  §  816.46(c)  would  remove 
the  authority  to  use  storage  based 
sedimentation  ponds  instead  of  ponds 
with  spillways.  OSM  continues  to  allow 
the  use  of  storage  based  sediment 
ponds.  The  authority  to  use  these 
structures  is  found  in  §  816.49(a)(9) 
which  refers  to  §  816.49(c)(2). 

Section  816.49/817.49    Impoundments 

30  CFR  816.49  of  OSM's  permanent 
program  regulations  establishes 
performance  standards  for 
impoundments.  The  revisions 
incorporate  by  reference  the  criteria  in 
TR-60  and  require  impoundments 
meeting  SCS  Class  B  or  C  criteria  in  TR- 
60  to  meet  the  same  stability,  spillway, 
foundation  investigation,  freeboard 
hydrograph.  inspection,  and 
examination  requirements  as 
impoundments  meeting  MSHA  criteria 
in  30  CFR  77.216(a).  The  specific 
sections  revised  in  30  CFR  816.49  are 
summarized  below.  The  rationale  for 
these  revisions  as  previously  discussed 
is  based  on  the  August  30. 1990. 
decision  in  NWF  v.  Lujan  and  would 
achieve  the  necessary  clarification. 

As  proposed.  OSM  is  adding  a  new 
section.  30  CFR  816.49(a)(1),  which 
incorporates  by  reference  the  SCS 
guidance  document  TR-60  as  it  relates 
to  minimum  emergency  spillway 
hydrologic  criteria.  This  addition 
requires  the  redesignation  of  the 
existing  sections  in4  816.49(a).  Former 
sections  (a)(1)  through  (a)(12)  are 
therefore,  redesignated  as  paragraphs 
(a)(2)  tim)ugh  (a)(13)  respectively.  A 
minor  change  from  the  proposal  is  the 
change  in  OSM's  address  for  its 
Administrative  Record  which  is  now 
located  at  800  North  Capitol  Street 
instead  of  the  former  location  at  1100  L 
Street. 


One  commenter  objected  to  the  cross- 
reference  to  TR-60  because  it  could  lead 
to  the  implication  that  the  document 
including  standards  are  being 
incorporated.  The  commenter  suggested 
OSM  should  repeat  the  pertinent 
classification  criteria  in  the  rules.  OSM 
does  not  intend  to  imply  or  to  require 
that  all  the  standards  in  TR-^0  will 
have  to  be  met.  except  those  for 
minimum  emergency  spillway 
hydrologic  criteria.  OSM  is  not 
repeating  these  criteria  in  the 
regulations  because  they  are  established 
by  SCS  through  TR-60  and  referencing 
that  document  will  insure  compatibility 
with  the  appropriate  criteria. 

As  proposed,  existing  30  CFR 
dB16.49(a)(3)  is  redesignated  as 
§  816.49(a)(4).  Section  816.49(a)(4)(i)  is 
added  so  that  impoundments  meeting 
the  SCS  Class  B  or  C  criteria  for  dams 
in  TR-60  would  be  subject  to  the 
stability  and  margin  of  safety 
requirements  of  this  section.  OSM  also 
removed  the  phrase,  "located  where 
failure  would  be  expected  to  cause  loss 
of  life  or  serious  property  damage" 
because  it  is  now  redundant  with  the 
cited  SCS  reference. 

In  redesignated  30  CFR  i 

816.49(a)(4)(ii).  OSM  removed  the 
reference  to  30  CFR  77.216(a)  and 
replaced  it  with  a  reference  to 
§816.49(a)(4)(i).  This  clarifies  which 
safety  factors  are  related  to  specific 
types  of  imp)oundment  classification. 
"This  is  being  issued  as  proposed. 

Existing  30  CFR  816.49(a)(4)  is 
redesignated  as  §  816.49(a)(5).  OSM 
revised  redesignated  §  816.49(a)(5)  by 
specifying  that  impoundments  meeting 
the  SCS  Class  B  or  C  criteria  for  dams 
in  TR-60  shall  comply  with  the 
freeboard  hydrograph  criteria  in  the 
"Minimum  Emergency  Spillway 
Hydrologic  Criteria"  table  in  TR-60,  in 
order  to  be  compatible  with  SCS 
requirements. 

Existing  30  CFR  816.49(a)(5)  is 
redesignated  as  816.49(a)(6).  In 
redesignated  §816.49(a)(6)(i),  OSM  is 
conforming  the  scope  of  this  provision 
to  the  other  paragraphs  in  this  section 
by  adding  the  phrase.  "Class  B  or  C  for 
dams  in  TR-60,  or"  to  the  final 
sentence.  The  final  version  is  identical 
to  the  proposal. 

Existing  30  CFR  816.49(a)(8) 
redesignated  as  816.49(a)(g).  OSM 
revised  as  proposed  redesignated 
§  816.49(a)(9)(ii)  by  redesignating 
§§816.49  (a)(9)(ii)  (A)  and  (B)  to  be 
§§  816.49  (a)(9)(ii)(B)  and  (C), 
respectively,  and  adding  as  proposed 
the  spillway  requirements  for 
impoundments  meeting  the  SCb  Class  B 
or  C  criteria  for  dams  in  TR-60  as  new 
§816.49  (a)(9)(ii)(A).  Two  commenters 


believe  the  spillway  bydrograph 
requirements  are  not  consistent  with 
TR-60.  Specifically,  they  felt  the 
"freeboaro  hydrograph"  from  Table  2-5 
should  be  used  instead  of  the 
"emergency  spillway  hydrograph"  in 
§816.49(a)(9)(ii)(A).  The  commenters 
asserted  that  the  emergency  spillway 
hydrograph  is  not  to  m  used  to 
determine  capacity  of  the  spillway,  but 
is  used  to  proportion  the  spillway  to 
ensure  safiB  water  velocities.  The 
commenters  also  asserted  that  it  is  the 
freeboard  hydrograph  that  is  to  be  used 
to  set  the  spillway  capacities. 

OSM  disagrees  witn  the  commenters. 
OSM  intends  the  freeboard  hydrograph 
and  the  emergency  spillway  hydrograph 
to  be  used  as  they  are  defined  by  SCS.    , 
The  "emergency  spillway  hydrograph" 
is  the  hydrograph  used  to  establish  the 
dimensions  of  the  emergency  spillway. 
The  "freeboard  hydrograph"  is  the 
hydrograph  used  to  establish  the 
minimum  settled  elevation  of  the  top  of 
the  dam.  It  is  also  used  to  evaluate  the 
structural  integrity  of  the  spillway 
system.  OSM  msagrees  with  the 
suggested  change  to  §  816.4g(a)(9)(ii)(A) 
and  believes  it  has  already  appropriately 
referenced  the  "freeboard  hycfrograph" 
in  the  citation  at  §  8l6.4g(a)(5)  and  it 
would  go  beyond  the  requirements  of 
TR-60  to  also  reference  it  in 
§816.49(a)(9)(ii)(A). 

Two  commenten  suggested  that  30 
CFR  816.49(a)(9)(u)  (A)  and  (B)  be 
clarified  to  ensure  that  structures 
meeting  SCS  Class  B  or  C  criteria  and  < 
the  MSHA  size  criteria  are  designed  and 
constructed  to  safely  pass  the 
precipitation  event  specified  by  SCS 
and  not  the  100-year  6-hour  event.  OSM 
does  not  agree  that  clarification  is 
necessanr,  because  the  rule  is  clear  that 
impoundments  meeting  MSHA  criteria 
must  be  designated  and  constructed  to 
MSHA  requirements  and 
impoundments  meeting  the  SCS  Class  B 
or  C  criteria,  regardless  of  size,  have  to 
be  designed  and  constructed  to  safely 
pass  the  emergency  spillway 
hydrograph  specified  in 
§  816.49(a)(9Kii)(A).  Therefore,  OSM  is 
issuing  the  final  rule  as  it  wasproposed. 

As  proposed,  existing  30  CFK 
8l6.49(a)(10)  is  redesignated  as 
§816.4g(a)(ll).  OSM  revised 
redesignated  section  §  816.49(a)(ll)(iv) 
to  clariiy  that  impoundments  meeting 
the  SCS  Class  B  or  C  criteria  for  dams 
in  TR-60,  like  those  meeting  MSHA 
criteria,  may  not  be  inspected  by  a 
qualified  registered  professional  land 
surveyor. 

Existing  30  CFK  816.49(a)(ll]as 
redesignated  as  §  816.49(a)(12).  OSM 
revised  redesignated  $  816.49(a)(l2)  to 
add  the  requirement  that  impoundments 
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meet  ng  the  SCS  Class  B  or  C  criteria  for 
dams  in  TR-60  be  examined  in 
accoi  ianoe  with  the  requirements  in  30 
CFR :  7.216-3  of  the  MSHA  rules.  In  the 
prean  ible  to  the  proposed  rules  (Jime  28. 
1991 156  FR  29777)).  the  word  not  was 
left  o^t  of  a  sentence  and  reversed  the 
inten^on  of  a  part  of  the  discussion.  The 
sent^ce  should  have  read  "OSM  agrees 
with  ifSHA's  proposed  revisions  to  30 
CFR  3(7.216-3  but  does  not  need  to 
modify  its  proposed  regulatory  text  for 
30  CFR  816.49(a)(12)  to  be  consistent 
with  ^e  MSHA  proposal  at  this  time." 
Threa  commenters  submitted  their 
opposition  to  OSM's  apparent  adoption 
of  thel  proposed  MSHA  regulations 
withojut  adequate  public  comment.  OSM 
did  n^t  intend  to  adopt  MSHA's 
propdsed  rules.  OSM  regrets  this 
misunderstanding.  However,  on  March 
2, 19Si2,  MSHA  published  its  final  rules 
for  SOlCFR  77.216-3.  These  final  rules 
are  in  :orporated  by  reference  through 
OSM*  i  redesignated  30  CFR 
816.4  l(a)(12).  The  last  sentence  of  the 
final  1  ersion  §  816.4g(a)(12)  is  reworded 
for  cl)  rity  from  the  proposal.  There  was 
no  substantive  change  only  grammatical 
impro|vement. 

Ond  commenter  opposed  the 
requiisment  that  impoimdments 
meetiiig  the  SCS  Class  B  and  C  criteria, 
but  ndt  the  MSHA  size  criteria,  be 
examined  in  accordance  witii  the 
requirements  of  30  CFR  77.216-3  of  the 
MSHA  rules.  OSM  disagrees  with  this 
comment  because  the  hazard  associated 
with  impoundments  meeting  the  SCS 
Class  B  or  C  justifies  the  examination 
requirements  of  the  MSHA  rules. 

OSM  revised  30  CFR  816.49(c)(2)(i), 
dealing  with  requirements  for  temporary 
impoundments,  by  adding  the 
requirement  that  impoundments 
meeting  the  SCS  Class  B  or  C  criteria  for 
dams  In  TR-60  as  well  as 
impoimdments  meeting  the  size  or  other 
criterih  of  30  CFR  77.216(a),  shall  be 
designed  to  control  the  precipitation  of 
the  prpbable  maximum  precipitation  of 
a  6-hc»ir  or  greater  event  specified  by 
the  retulatory  authority.  Two 
comm  enters  suggested  rethinking  the 
allow)  nee  of  storage  based 
impoC  ndments  where  failure  could 
cause  pss  of  Ufe  or  serious  property 
damage.  They  believe  there  should  be 
requi  laments  to  have  onsite  personnel 
to  insire  structural  integrity.  OSM 
disagi^  with  this  comment  because 
existing  design,  performance, 
inspection,  and  maintenance 
requirements  of  the  regulations  provide 
adequate  safeguards.  OSM  believes  this 
allow)  nee  is  useful  for  those 
impoundments  where  the  runoff  area  is 
small.;  or  where  pumps  or  a  decant 
structure  would  be  used  to  control  the 


water  level  in  the  facility.  OSM  believes 
that  current,  prudent,  engineering 
practice  requires  that  at  least  90  percent 
of  the  water  stored  during  the  design 
precipitation  event  be  removed  within 
the  10-day  period  following  the  event. 
OSM  also  recognizes  that  the  safety  of 
such  structures  can  be  reasonably 
assured  by  requiring  that  they  meet 
especially  stringent  design  precipitation 
event  requirements.  30  CFR  816.49(c)(2i 
(i)  and  (ii)  reflect  this  philosophy  by 
requiring  such  stringent  requirements. 

OSM  revised  30  CFR  816.49(c)(2)(ii) 
as  proposed  by  referencing  paragraph 
(c)(2)(i)  and  thus  identify  which 
impoundments  must  meet  the 
requirements  of  paragraph  (c)(2)(ii). 

Finally,  OSM  revised  §§  784.10  and 
816.10  which  contain  data  on  the 
information  collection  requirements  for 
Parts  784  and  816,  respectively.  These 
revisions  update  the  data  contained  in 
the  sections  by  including  the  estimated 
reporting  burden  per  respondent  for 
complying  with  the  information 
collection  requirements  previously 
approved  by  the  Office  of  Management 
and  Budget. 

Reference  Materials 

Reference  materials  used  to  develop 
this  final  rule  are  as  follows: 

U.S.  Soil  Conservation  Service,  Earth  Dams 
and  Reservoirs:  Technical  Release  60. 1985. 

U.S.  Soil  Conservation  Service,  Pond: 
Practice  Standard  378, 1985.  --^^^^ 

U.S.  Mining  Enforcement  and  Safety       "^^ 
Administration.  Engineering  and  Design 
Manual— Coal  Refuse  Disposal  Facilities: 
Prepared  by  O'Appolonia  Consulting 
Engineers,  Inc.  Pittsburgh.  Pa..  1975. 

UL  Procedural  Matters 

Effect  in  Federal  Program  States  and  on 
Indian  Lands 

The  rule  applies  through  cross- 
referencing  in  those  States  with  Federal 
programs.  This  includes  California. 
Georgia.  Idaho,  Massachusetts, 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota.  Tennessee, 
and  Washingt(Hi.  The  Federal  programs 
for  these  States  appear  at  30  CFR  Farts 
905, 910. 912. 921.  922.  933.  937,  939, 
941. 942.  and  947.  respectively.  The  rule 
also  applies  through  cross-referencing  to 
Indian  lands  under  the  Federal  program 
for  Indian  lands  as  provided  in  30  CFR 
Part  750. 

Effect  on  State  Programs 

Following  promulgation  of  the  final 
rule,  OSM  will  evaluate  permanent 
State  regulatory  programs  approved 
under  section  503  of  SMCRA  to 
determine  whether  any  changes  in  these 
programs  will  be  necessary.  If  the 
Director  determines  that  certain  State 


program  provistons  should  be  amended 
in  order  to  be  made  no  less  effective 
than  the  revised  Federal  rules,  the 
individual  States  will  not  be  notified  in 
accordance  with  provisions  of  30  CFR 
732.17. 

Federal  Paperwork  Reduction  Act 

The  coUectioos  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assi^ied  clearance  numbers  1029- 
0036, 1029-0039. 1029-0047  and  1029- 
0048. 

Executive  Order  12778;  Civil  Justice 
Reform  Certification 

This  final  rule  has  been  reviewed 
under  the  applicable  standards  of 
section  2(b)t2)  of  Executive  Order 
12778,  QvU  Justice  Reform  (56  FR 
55195).  In  general,  the  requirements  of 
section  2(b)(2)  of  Executive  Order  12778 
are  covered  by  the  preamble  discussion 
of  the  final  rule.  Additional  remarks 
follow  concerning  individual  elements 
of  the  Executive  Order 

A.  What  Is  the  Preemptive  Effect,  If  Any, 
To  Be  Given  to  the  Regulation? 

The  final  rule  would  have  the  same 
preemptive  effect  as  other  standards 
adopted  pursuant  to  SMCRA.  To  rrtain 
primacy.  States  have  to  adopt  and  apply 
standards  for  their  regulatory  programs 
that  are  no  less  effective  than  those  set 
forth  in  OSM's  rules.  Any  State  law  is 
inconsistent  with,  or  that  would 
preclude  implementation  of  this  final 
rule,  would  be  subject  to  preemption 
under  SMCRA  section  505  and 
implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  the  final  rules 
would  result  in  preemption  of  State  law. 
the  provisions  of  SMOIA  are  intended 
to  preclude  inconsistent  State  laws  and 
regubtiODS.  This  approach  is 
established  in  SMCRA,  and  has  been 
judicially  affirmed.  See  Model  v. 
Virginia  Smfaoe  Mining  and 
Redmnatkm  Ass'n,  452  U.S.  264  (1981). 

B.  What  Is  the  Eftect  on  Existing  Federal 
Law  or  Regulation.  If  Any,  Including  All 
Provisioos  Repealed  or  Modified? 

This  rule  modifies  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  this  rule. 


C.  Does  the  Rule  Provide  a  Clear  and 
Certain  Legal  Standard  for  Affected 
Conduct  Rather  Than  a  General 
Standard.  While  Promoting 
SimpUficatimi  and  Burden  Reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  topics  covered 
and  the  mandates  of  SMCRA. 

D.  What  Is  the  Retroactive  Effect.  If  Any. 
To  Be  Given  to  the  R^ulation? 

This  rule  is  not  intended  to  have  a 
retroactive  effect. 

E.  Are  Administrative  Proceedings 
Required  Before  Parties  May  File  Suit  in 
Court?  Which  Proceedings  Apply?  Is  the 
Exhaustion  of  Administrative  Remedies 
Required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  dtallenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA.  30 
U.S.C  1276(a). 

Prior  to  any  judicial  challenge  to  this 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  may  be  found 
at  43  CFR  Part  4.  In  situations  involving 
State  r^ulatory  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 

F.  Does  the  Rule  Define  Key  Terms, 
Either  Explicitly  or  By  Reference  to 
Other  Regulations  or  Statutes  That 
Explicitly  Define  Those  Items? 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5, 

G.  Does  the  Rule  Address  Other 
Important  bsues  Affecting  Clarity  and 
General  Draftsmanship  of  Regulatioiis 
Set  Forth  by  the  Attorney  General  With 
the  Coocurrence  of  the  Director  of  the 
Office  of  Management  and  Budget.  That 
Are  Determined  To  Be  in  Accordance 
With  the  Purpose  of  the  Executive 
Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

Executive  Order  12866 

This  rule  has  been  revievred  under 
Executive  Ordo- 12866. 

Regulatory  Flexibility  Act 

The  DOI  has  detenniaed  that  this 
final  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 


Act,  5  U.S.C  601  et  seq.  The  rule  would 
affect  a  relatively  small  number  of 
surface  coal  mining  operations.  The  rule 
does  not  distinguish  between  small  and 
large  entities.  The  economic  effects  of 
the  proposed  rule  are  estimated  to  be 
minor,  and  no  incremental  economic 
effects  are  anticipated  as  a  result  of  the 
rule. 

National  Environmental  Policy  Act 

OSM  has  prepared  an  environmental 
assessment  (EA),  and  has  made  a 
finding  of  no  significant  impact  (FONSI) 
that  this  rule  wrill  not  significantly  affect 
the  quality  of  the  human  environment 
under  section  102(2XC)  of  the  National 
Environmental  Poficy  Act  of  1969 
(NEPA),  42  U.S.C  4332(2)(Q.  The  EA 
and  FONSI  are  on  file  in  the  09^ 
Administrative  Record  in  Room  660. 
800  North  Capitol  Street,  NW., 
Washington,  DC 

Agency  Approval 

Section  516(a)  requires  that,  with 
respect  to  rules  directed  toward  the 
siu-face  effects  of  underground  mining, 
OSM  must  obtain  written  concurrence 
fix>m  the  head  of  the  department  which 
administers  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  the  successor  to  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969.  OSM  has  obtained  the 
written  ooocurreooe  of  the  Assistant 
Secretary  for  Mine  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor. 

Author 

The  principal  author  of  this  rale  is  Donald 
E.  Stump  Jr..  P.E,  OSM,  Ten  Parkway  Center. 
PittfliMish.  PA  1S220-.  Telq>hoDe:  412-937- 
2164. 

UetafSabjeds 

30  CFR  Part  701 

Law  enforcement.  Surface  mining, 
Underground  mining. 

30  CFR  Part  780 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Surface  mining. 

30  CFR  Part  784 

Incorporation  by  reference.  Reporting 
and  recordkeeping,  Undergroimd 
mining. 

30  CFR  Part  816 

Environmental  protection. 
Inoorpcnation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Surface  mining. 

30CFRPait817 

Environmental  protection. 

Incorporation  by  reference.  Reporting 
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and  recordkeeping  requirements. 
Underground  mining. 

Dated:  July  22, 1994. 

Bob  Armstrong. 

Assistant  Secntary  for  Land  and  Minerals 
Management 

Accordingly  30  CFR  Parts  701,  780, 
784. 816,  and  817  are  amended  as  set 
forth  l>elow. 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87  (30  U.S.C  1201 
et  seq.),  and  Pub.  L  100-34. 

2.  In  §  701.5,  the  definition  of  other 
treatment  facilities  is  added  as  set  forth 
below;  the  definition  of  siltation 
structure  in  §  816.46(a)(1)  is  transferred 
in  alphabetical  order  to  §  701.5;  and  in 
§816.46  the  designation  (a)(1)  is 
reserved: 

f701.S    Definitions. 

•        •        •        •        » 

Other  treatment  facilities  mean  any 
chemical  treatments,  such  as 
flocculation  or  neutralization,  or 
mechanical  structures,  such  as  clarifiers 
or  precipitators,  that  have  a  point  source 
discharge  and  are  utilized: 

(a)  To  prevent  additional 
contributions  of  dissolved  or  suspended 
solids  to  streamflow  or  runoff  outside  . 
the  permit  area,  or 

(bj  To  comply  with  all  applicable 
State  and  Federal  water-quality  laws 
and  regulations. 


PART  780— SURFACE  MINING  PERMIT 
APPLICATIONS-MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

3.  The  authority  citation  for  Part  780 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87,  30  U.S.C  1201 
et  seq.,  as  amended;  sec.  115  of  Pub.  L  98- 
146,  30  U.S.C.  1257;  16  U.S.C  470  et  seq.: 
and  Pub.  L  100-34. 

4,  Section  780.10  is  revised  to  read  as 
follows: 

f  780.10    Information  collection. 

(a)  The  collections  of  information 
contained  in  Part  780  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1029- 
0036.  The  information  will  be  used  by 
the  regulatory  authority  to  determine 
whether  the  applicant  can  comply  with 
the  applicable  performance  and 
environmental  standards  in  Public  Law 
95-87.  Response  is  required  to  obtain  a 
benefit 


b)  Public  Reporting  burden  for  this 
in  ormation  is  estimated  to  average  28 
he  iirs  per  response,  including  the  time 
foi  reviewing  instructions,  searching 
ex  sting  data  sources,  gathering  and 
mi  intalning  the  data  needed,  and 
CO  npleting  and  reviewing  the  collection 
of  Information.  Send  comments 
regarding  this  burden  estimate  or  any 
otier  aspect  of  this  collection  of 
inprmation,  including  suggestions  for 
reducing  the  burden,  to  the  Information 
Co  lection  Clearance  Officer,  Office  of 
Su  -face  Mining  Reclamation  and 
En  brcement,  1951  Constitution  Ave., 
N\  ^,  Room  640  NC,  Washington,  DC 
20  !40;  and  the  Office  of  Management 
an  1  Budget,  Paperwork  Reduction 
Pr(  iject  1029-0036,  Washington,  DC 
20  i03. 

1  .  Section  780.25  is  amended  by 
revising  the  heading  and  introductory 
te)tt  of  paragraph  (a),  and  by  revising 
pa  agraphs  (a)(2)  introductory  text, 
(a)  3)  introductory  text,  (b),  (c)(3),  and 
th(  first  sentence  of  paragraph  (f)  to  read 
as  bllews: 

S  7  10.25    Reclamation  plan:  Siltation 
str  letures,  Impoundments,  tuinks.  dams, 
anf  embankments. 

^)  General.  Each  application  shall 
include  a  general  plan  and  a  detailed 
design  plan  for  each  proposed  siltation 
striicture,  water  impoundment,  and  coal 
processing  waste  bank,  dam,  or 
em  bankment  within  the  proposed 
pe  mit  area. 

II)*   •  * 

I  2]  Impoundments  meeting  the  Dass 
B  « r  C  criteria  for  dams  in  the  U.S. 
De  jartment  of  Agricuhure,  Soil 
Co  iservation  Service  Technical  Release 
No  60  (210-VI-TR60,  Oct.  1985), 
"E  irth  Dams  and  Reservoirs,"  Technical 
Re  ease  No.  60  (TR-60)  shall  comply 
wi  h  the  requirements  of  this  section  for 
str  ictures  that  meet  or  exceed  the  size 
of  rther  criteria  of  the  Mine  Safety  and 
He  ilth  Administration  (MSHA).  The 
tec  inical  release  is  hereby  incorporated 
by  reference.  This  incorporation  by 
rel  irence  was  approved  by  the  Director 
of  he  Federal  Register  in  accordance 
wi  h  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
Co  )ies  may  be  obtained  from  the 
Na  ional  Technical  Information  Service 
(N  IS),  5285  Port  Royal  Road. 
Sp  ingfield,  Virginia  22161,  order  No. 
PB  87-1 5  7509/ AS.  Copies  can  be 
in!  lected  at  the  OSM  Headquarters 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Ac  ministrative  Record,  Room  660, 800 
N(  rth  Capitol  Street,  Washington,  DC  or 
at  1  he  Office  of  the  Federal  Register,  800 
No  rth  Capitol  Street.  NW,.  suite  700. 
W(  shington,  DC  Each  detailed  design 
ph  n  for  a  structure  that  meets  or 


exceeds  the  size  or  other  criteria  of 
MSHA.  §  77.216(a)  of  this  chapter  shall: 

•  •        *        *        * 

(3)  Each  detailed  design  plan  for 
structures  not  included  in  paragraph 
(a)(2)  of  this  section  shall: 

*  •        •        •        * 

(b)  Siltation  structures.  Siltation 
structures  shall  be  designed  in 
compliance  with  the  requirements  of 
§  816.46  of  this  chapter. 

(c)*  •  • 

(3)  For  impoundments  not  included 
in  paragraph  (a)(2)  of  this  seclion,  the 
regulatory  authority  may  establish 
through  the  State  program  approval 
process,  engineering  design  standards 
that  ensure  stability  comparable  to  a  1.3 
minimum  static  safety  factor  in  lieu  of 
engineering  tests  to  establish 
compliance  with  the  minimum  static 
safety  factor  of  1.3  specified  in 
§816.49(a)(4)(ii)  of  this  chapter. 

(fl  If  the  structure  meets  the  Class  B 
or  C  CTiteria  for  dams  in  TR-60  or  meets 
the  size  or  other  criteria  of  §  77.216(a)  of 
this  chapter,  each  plan  under 
paragraphs  (b),  (c),  and  (e)  of  this 
section  shall  include  a  stability  analysis 
of  the  structure.  *  *  • 


PART  784— UNDERGROUND  MINING 
PERMIT  APPLICATIONS-MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

6.  The  authority  citation  for  Part  784 
, continues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  30  U.S.C  1201 
etseq.,  as  amended;  sec  115  of  Pub.  L.  98- 
146,  30  U.S.C.  1257;  16  U.S.C  470  et  seq.; 
and  Pub.  L.  100-34. 

7.  Section  784.16  is  amended  by 
revising  the  heading  and  introductory 
text  of  paragraph  (a),  and  by  revising 
paragraphs  (a)(2)  introductory  text, 
(a)(3)  introductory  text.  (b).  (c)(3),  and 
the  first  sentence  of  paragraph  (f)  to  read 
as  follows: 

§784.16    Reclamation  plan:  Siltation 
structures,  Impoundments,  banks,  dams, 
and  emiiankments. 

(a)  General.  Each  application  shall 
include  a  general  plan  and  a  detailed 
design  plan  for  each  proposed  siltation 
structure,  water  impoundment,  and  coal 
processing  waste  bank,  dam,  or 
embankment  within  the  proposed 
permit  area. 

(D*  *  • 

(2)  Impoundments  meeting  the  Class 
B  or  C  criteria  for  dams  in  the  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service  Technical  Release 
No.  60  (210-VI-TR60,  Oct.  1985), 
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"Earth  Dams  and  Reservoirs,"  Technical 
Release  No.  60  {TR-60)  shall  comply 
with  the  requirements  of  this  section  for 
structures  that  meet  or  exceed  the  size 
or  other  criteria  of  the  Mine  Safety  and 
Health  Administration  (MSHA).  The 
technical  release  is  hereby  incorporated 
by  reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS) ,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161,  order  No. 
PB  87-157509/AS.  Copies  can  be 
inspected  at  the  OSM  Headquarters 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Racoid,  Room  660,  800 
North  Capitol  Street,  WWiington.  DC  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC.  Each  detailed  design 
plan  for  a  structure  that  meets  or 
exceeds  the  size  or  other  criteria  of 
MSHA,  §  77.216(a)  of  this  chapter  shall: 

•  •        •        •        • 

(3)  Each  detailed  design  plan  for 
structures  not  included  in  paragraph 
(a)(2)  of  this  section  shall; 

•  •        •        •        • 

(b)  Siltation  structures.  Siltatipn 
structures  shall  be  designed  in 
compliance  with  the  requirements  of 
§  817.46  of  this  chapter. 

(0*  •  • 

(3)  For  impoundments  not  included 
in  paragraph  U}(2)  of  this  section  the 
regulatory  authority  may  establish 
through  the  State  program  approval 
process  engineering  design  standards 
that  ensure  stability  comparable  to  a  1.3 
minimum  static  safety  factor  in  lieu  of 
engineering  tests  to  establish 
compliance  with  the  minimum  static 
safety  factor  of  1.3  ^ecified  in 
§817.49(a)(4)(ii)  of  this  chapter. 

•  •        •        •        • 

(f)  If  the  stiucture  meets  the  Class  B 
or  C  criteria  (or  dams  in  111-60  or  meets 
the  size  or  other  criteria  of  §  77.216(a)  of 
this  chapter,  each  plan  under 
paragraphs  (b).  (c).  and  (e)  of  this 
section  shall  include  a  stability  analysis 
of  the  structure.  •  •  • 


PART  816— PERMANENT  PROGRAM 
PERFORMANCE  STAMDAROS— 
SURFACE  MUiHNG  ACnvmES 

8.  The  authority  citation  for  Part  816 
continues  to  leed  as  follows: 

AlhsrHy  ■  Pubi  L  es-er.  30  VSjC  1201 
etseq.,  at  araandcdiaec.  11SofPii».L.(W- 
146,  30  U.SC  1257:  and  Pub.  L  100-34. 


9.  Section  816.10  is  revised  to  read  as 
follows: 

§816.10    Information  collection. 

(a)  The  collections  of  information 
contained  in  part  816  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1029- 
0047.  The  information  will  be  used  by 
the  regulatory  authority  to  monitor  and 
inspect  surface  coal  mining  activities  to 
ensure  that  they  are  in  compliance  with 
the  Surface  Mining  Control  and 
Reclamation  Act  Response  is  required 
to  obtain  a  benefit. 

(b)  Public  Reporting  Burden  for  this 
information  is  estimated  to  average  1 
hour  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Infonnation 
Collection  Clearance  Officer.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave., 
NW.,  Room  640  NC,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Buc^,  Paperwork  Reduction 
Project  (102»-0047),  Washington,  DC 
20503. 

10.  In  §  816.46,  paragraph  (a)  is 
revised  to  read  as  follows: 

§8lt.46   Hydrotogic balance:  SUtatkM 
structures. 

(a)  For  the  purpose  of  this  section 
only,  disturbed  areas  shall  not  include 
those  areas — 

(1)  In  which  the  only  surface  mining 
activities  include  diversion  ditches, 
siltation  structures,  or  roads  that  are 
designed  constructed  and  maintained  in 
accordance  with  this  part;  and 

(2)  For  which  the  upstream  area  is  not 
otherwise  disturbed  by  the  operator. 

•  •        *        •        • 

11.  Section  816.46  is  amended  by 
revising  paragraph  (cH2)  to  read  as 
follows: 

S«16.4«    Hydrologk;  balanoe:  Siflation 
structures. 

•  •       •        •       • 

(c)  •  •  • 

(2)  Spillways.  A  sedimentation  pond 
shall  include  eitiiflr  e  combination  of 
principal  and  emergency  spillways  or 
single  quilway  oonfigured  as  specified 
in  §816.4g(a)(9). 

•  .    •        •        •        •     . 

12.  Section  81649  is  amended  by 
redesignating  pam^vphs  (aXD  through 
(a)(l2)  as  parayaphs  {»ii2)  through 


(a)(13)  and  adding  new  paragraph  (a)(1) 
to  read  as  follows: 

§  81 6.49    Impoundments. 

(a)  *  •  • 

(1)  Impoundments  meeting  the  Claiss 
B  or  C  criteria  for  dams  in  the  U.S. 
Department  of  Agriculture.  Soil 
Conservation  Service  Technical  Release 
No.  60  (21O-VI-TR60,  Oct.  1985), 
"Earth  Dams  and  Reser\'oirs,"  1985 
shall  comply  with  "Minimimi 
Emergency  Spillway  Hydrologic 
Criteria"  table  in  TR-60  and  the 
requirenwnts  of  this  section.  The 
technical  release  is  bereby  incorporated 
by  reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
Copies  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road. 
Springfield,  Virginia  22161,  order  No. 
PB  87-1575a9/AS.  Copies  can  be 
inspected  at  the  OSM  Headquarters 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660,  800 
North  Capitol  Street,  Washington,  DC, 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 
•        •        •        •        • 

13.  Section  816.49  is  amended  by 
revising  newly  redesi^iated  paragraph 
(aK4)  to  reed  as  follows: 

S816.4t   Impoundments. 

(a)*  •  • 

(4)  Stability,  (i)  An  impoundment 
meeting  the  Class  B  or  C  criteria  for 
dams  in  711-60,  or  the  size  or  other 
criteria  of  i  77.216(a)  of  this  title  shall 
have  a  minimura  static  safety  factor  of 
1.5  for  a  normal  pool  with  steady  state 
seepage  saturation  conditions,  and  a 
seismic  safety  factor  of  at  least  1.2. 

(ii)  Impoundments  not  included  in 
paragraph  {a)(4)(i)  of  this  sacti<m.  except 
for  a  coal  mine  waste  impounding 
structure,  shall  have  a  minimum  static 
safety  factor  of  1.3  for  a  normal  pool 
with  steady  state  seepage  saturation 
conditions  or  meet  the  requirements  of 
§78a25(cX3)- 

14.  Section  816.49  is  amended  by 
adding  the  following  sentence  to  end  of 
newly  redesignated  paragraph  (aMS)  to 
read  as  follows: 


$616^ 

(a)'  '  • 

(S|  *  *  *  Impoundments  meeting  the 
Class  B  or  C  criteria  for  dams  in  TR-60 
shall  comply  with  tlie  fraeboard 
h  jdrograph  criteria  in  the  "Minimum 


53030     Federal  Register  /  Vol.  59,  N( 


Emergency  Spillway  Hydrologic 
Criteria"  table  in  TR-€0. 

•  •        •        •        • 

15.  Section  816.49  is  amended  by 
revising  the  last  sentence  of  newly 
redesignated  paragraph  (a)(6)(i)  to  read 
as  follows: 

1816.49   impoundments. 

(a)*  •  • 

(6)*  •  • 

(i)  •  *  •  For  an  impoundment 
meeting  the  Class  B  or  C  criteria  for 
dams  in  TR-60,  or  the  size  or  other 
criteria  of  §  77.216(a)  of  this  title, 
foundation  investigation,  as  well  as  any 
necessary  laboratory  testing  of 
foundation  material,  shall  be  performed 
to  determine  the  design  requirements 
for  foundation  stability. 

•  •        •        •        • 

16.  Section  816.49  is  amended  by 
revising  newly  redesignated  paragraphs 
(a)(g)(ii)  (A)  and  (B)  and  adding  a  new 
(C)  to  read  as  follows:  , 

§816.49    Impoundments. 

(a)*  •  * 
(9)*  '.  • 
(ii)*  •  • 

(A)  For  an  impoundment  meeting  the 
Class  B  or  C  criteria  for  dams  in  TR-60, 
the  emergency  spillway  hydrograph 
criteria  in  the  "Minimum  Emergency 
Spillway  Hydrologic  Criteria"  table  in 
TR-60,  or  greater  event  as  speciHed  by 
the  regulatory  authority. 

(B)  For  an  impoundment  meeting  or 
exceeding  the  size  or  other  criteria  of 
§  77.216(a)  of  this  title,  a  IQO-year  6- 
hour  event,  or  greater  event  as  specified 
by  the  regulatory  authority. 

(C)  For  an  impoundment  not  included 
in  paragraph  (a)(9)(ii)  (A)  and  (B)  of  this 
section,  a  25-year  6-hour  or  greater 
event  as  specified  by  the  regulatory  - 
authority. 

•  •        •        •        • 

17.  Section  816.49  is  amended  by 
revising  the  Hrst  sentence  of  newly 
redesignated  paragraph  (a)(ll)(iv)  to 
read  as  follows: 

§816.49    Impoundments. 

(a)*  •  • 

(lip  •  • 

(iv)  In  any  State  which  authorizes 
land  surveyors  to  prepare  and  certify 
plans  in  accordance  with  §  780.25(a)  of 
this  chapter,  a  qualifled  registered 
professional  land  surveyor  may  inspect 
any  temporary  or  permanent 
impoundment  that  does  not  meet  the 
SCS  Class  B  or  C  criteria  for  dams  in 
TR-60,  or  the  size  or  other  criteria  of 
S  77.216(a)  of  this  title  and  certify  and 
submit  the  report  required  by  paragraph 
(a)(ll)(ii)  of  this  section.^xcept  that  all 
coal  mine  waste  impounding  structures 
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covered  by  §  816.84  of  this  chapter  shall 
bejcertified  by  a  qualified  registered 
pn  Sessional  engineer.  •  •  * 


:  8.  Section  816.49  is  amended  by 
re)  ising  newly  redesignated  paragraph 
(a)  12)  to  read  as  follows: 

§8  6.49   Impoundments. 

(0*  •  * 

( 12)  Impoundments  meeting  the  SCS 
Clc  ss  B  or  C  criteria  for  dams  in  TR-60, 
or  1  he  size  or  other  criteria  of  §  77.216 
of  1  his  title  must  be  examined  in 
aa  ordance  with  §  77.216-3  of  this  title. 
Im  toundments  not  meeting  the  SCS 
Ch  ss  B  or  C  criteria  for  dams  in  TR-60, 
ubject  to  §  77.216  of  this  title,  shall 
be  examined  at  least  quarterly.  A 
quj  lified  person  designated  by  the 
op<  rator  shall  examine  impoundments 
for  the  appearance  of  structural 
we  ikness  and  other  hazardous 
cor  ditions. 


9.  Section  816.49  is  amended  by 
revising  paragraph  (c)(2)  (i)  and  (ii)  to 
reai  1  as  follows: 

§81S.49    Impoundntents. 

•        •        «        • 

(()••• 

(:;)••• 

(  I  Impoundments  meeting  the  SCS 
Cla  IS  B  or  C  criteria  for  dams  in  TR-6d, 
or  t  le  size  or  other  criteria  of  §  77.216(a) 
oft  lis  title  shall  be  designed  to  control 
the  precipitation  of  the  probable 
ma;  :imum  precipitation  of  a  6-hour 
eve  It,  or  greater  event  specified  by  the 
regulatory  authority. 

(i|)  Impoundments  not  included  in 
paiigraph  {c)(2)(i)  of  this  section  shall 
be  <  esigned  to  control  the  precipitation 
oft  »e  100-year  6-hour  event,  or  greater 
eve  It  specified  by  the  regulatory 
aut  lority. 


PA«T  817>-PERMANENT  PROGRAM 
PEIFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACnVITIES 

20.  The  authority  citation  for  Part  817 
con  inues  to  read  as  follows: 


A  ithority:  Pub.  L  95-87,  30  U.S.C  1201 
q.,  as  amended;  sea  115  of  Pub.  L.  98- 
30  U.S.C  1257;  and  Pub.  L  100-34. 


s«q, 


et 
146, 

2 


.  In  §817.46,  paragraph  (a)  is 
rev:  ;ed  to  read  as  follows: 

§81  ^46   Hydrologic  balance:  Siltation 
structures. 

(a )  For  the  purposes  of  this  section 
onl;  ,  disturbed  areas  shall  not  include 
thoi  e  areas — 

(1)  In  which  the  only  surface  mining 
activities  include  diversion  ditches, 
silti  tion  structures,  or  roads  that  are 


designed,  constructed  and  maintained 
in  accordance  with  this  part;  and 

(2)  For  which  the  upstream  area  is  not 
otherwise  distributed  by  the  operator. 

•  •        •        •        * 

22.  Section  817.46  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§817.46    Hydrologic  balance:  Siltation 
structures. 

•  •      .  *        *        *  . 
(c)  •  •  • 

(2)  Spillways.  A  sedimentation  pond 
shall  include  either  a  combination  of 
principal  and  emergency  spillways  or 
single  sjfillway  configiired  as  specified 
in  §81 7.49(a)(9). 

•  •        •        »        • 

23.  Section  817.49  is  amended  by 
redesignating  pasgraphs  (a)(1)  through 
(a)(l2)  as  paragraphs  (a)(2)  through 
(a)(13)  and  adding  new  paragraph  (a)(1) 
to  read  as  follows: 

§817.49    Impoundments. 

(a)»  •  * 

(1)  Impoundments  meeting  the  Class 
B  or  C  criteria  for  dams  in  the  U.S. 
Department  of  Agriculture.  Soil 
Conservation  Service  Technical  Release 
No.  60  (210-VI-TR60,  Oct.  1985), 
"Earth  Dams  and  Reservoirs,"  shall 
comply  with  the,  "Minimum  Emergency 
Spillway  Hydrologic  Criteria,"  table  in 
TR-60  and  the  requirements  of  this 
section.  The  technical  release  is  hereby 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
order  No.  PB  87-157509-AS.  Copies  can 
be  inspected  at  the  OSM  Headquarters 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660,  800 
North  Capitol  Street,  Washington,  DC  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

•  *        *        •        • 

24.  Section  817.49  is  amended  by 
revising  newly  redesignated  paragraph 
(a)(4)  to  read  as  follows: 

§817.49    Impoundments. 

(a)*  •  • 

(4)  Stability,  (i)  An  Impoundment 
meeting  the  SCS  Class  B  or  C  criteria  for 
dams  in  TR-60,  or  the  size  or  other 
criteria  of  §  77.216(a)  of  this  title  shall 
have  a  minimum  static  safety  factor  of 
1.5  for  a  normal  pool  with  steady  state 
seepage  saturation  conditions,  and  a 
seismic  safety  factor  of  at  least  1.2. 
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(ii)  Impoundments  not  included  in 
paragraph  (a)(4)(i)  of  this  section,  except 
for  a  coal  mine  waste  impounding 
structiire,  shall  have  a  minimum  static 
safety  factor  of  1.3  for  a  normal  pool 
with  steady  state  seepage  saturation 
conditions  or  meet  the  requirements  of 
§  784.16(c)(3). 

•  •••*■ 

25.  Section  817.49  is  amended  by 
adding  the  following  sentence  to  the 
end  of  newly  designated  paragraph 
(a)(5)  to  read  as  follows: 

§817.49    Impoundntents. 

(a)*  •  • 

(5)  *  *  *  Impoundments  meeting  the 
SCS  Class  B  or  C  criteria  for  dams  in 
TR-60  shall  comply  with  the  freeboard 
hydrograph  criteria  in  the  "Minimum 
Emergency  Spillway  Hydrologic 
Criteria"  table  in  TR-60. 

•  •        •        •        • 

26.  Section  817.49  is  amended  by 
revising  the  last  sentence  of  newly 
redesignated  paragraph  (a)(6)(i)  to  read 
as  follows: 

§817.49    Impoundments. 
(a)«  •  • 
(6)«  •  • 

(i)  •   *   •  For  an  impoundment 
meeting  the  SCS  Class  B  or  C  criteria  foi 
dams  in  TR-60,  or  the  size  or  other 
criteria  of  §  77.216(a)  of  this  title, 
foundation  investigation,  as  well  as  any 
necessary  laboratory  testing  of 
foundation  material,  shall  be  performed 
to  determine  the  design  requirements 
for  foundation  stability. 

•  •        •        *        « 

27.  Section  817.49  is  amended  by 
revising  newly  redesignated  paragraphs 
(a)(9)(ii)  (A)  and  (B)  and  adding  a  new 
(C)  to  read  as  follows: 


§817.49    Impoundments, 
(a)*  •  • 
(9)*  •  • 
(ii)*  *  ' 

(A)  For  an  impoundment  meeting  the 
SCS  Class  B  or  C  criteria  for  dams  in 
TR-60,  the  emergency  spillway 
hydrograph  criteria  in  the  "Minimum 
Emergency  Spillway  Hydrologic 
Criteria"  table  in  TR-60,  or  greater  event 
as  specified  by  the  reculatory  authority. 

(B)  For  an  impoundment  meeting  of 
exceeding  the  size  or  other  criteria  of 
§  77.216(a)  of  this  title,  a  100-year  6- 
hour  event,  or  greater  event  as  specified 
by  the  regulatory  authority. 

(C)  For  an  impoundment  not  included 
in  paragraph  (a)(9)(ii)  (A)  and  (B)  of  this 
section,  a  25-year  6-hour  event,  or 
greater  event  as  specified  by  the 
regulatory  authority. 

28.  Section  817.49  is  amended  by 
revising  the  first  sentence  of  newly 
redesignated  paragraph  (a)(ll)(iv)  to 
read  as  follows: 

§  81 7.49    Impoundntents. 

(a)*  •  * 

(11)  *  •  • 

(iv)  In  any  State  which  authorizes 
land  surveyors  to  prepare  and  certify 
plans  in  accordance  with  §  784.16(a)  of 
this  chapter,  a  qualified  registered 
professional  land  surveyor  may  inspect 
any  temporary  or  permanent 
imix)undment  that  does  not  meet  the 
SCS  Class  B  or  C  criteria  for  dams  in 
TR-60,  or  the  size  or  other  criteria  of 
§  77.216(a)  of  this  title  and  certify  and 
submit  the  report  required  by  paragraph 
(a)(ll)(il)  of  this  section,  except  that  all 
coal  mine  waste  impounding  structures 
covered  by  §  817.84  of  this  chapter  shall 
be  certified  by  a  qualified  registered 
professional  engineer.  •  *  * 


29.  Section  817.49  is  amended  by 
revising  newly  redesignated  paragraph 
(a)(12)  to  read  as  follows: 

§817.49    Impoundments. 

(a)  •  •  • 

(12)  Impoundments  meeting  the  SCS 
Class  B  or  C  criteria  for  dams  in  TR-60. 
or  the  size  or  other  criteria  of  §  77.216 
of  this  title  must  be  examined  in 
accordance  with  §  77.216-3  of  this  title. 
Impoundments  not  meeting  the  SCS 
Class  B  or  C  Criteria  for  dams  in  TR-60. 
or  subject  to  §  77.216  of  this  title,  shall 
be  examined  at  least  quarterly.  A 
qualified  person  designated  by  the 
operator  shall  examine  impoundments 
for  the  appearance  of  structural 
weakness  and  other  hazardous 
conditions. 

•  •        •        •        • 

30.  Section  817.49  is  amended  by 
revising  paragraphs  (c)(2)  (i)  and  (ii)  to 
read  as  follows: 

§817.49   Impoundments. 

(<;)'*• 

(2)  •  -  • 

(i)  Impoundments  meeting  the  SCS 
Class  B  or  C  criteria  for  dams  in  TR-60. 
or  the  size  or  other  criteria  of  §  77.216(a) 
of  this  title  shall  be  designed  to  control 
the  precipitation  of  the  probable 
maximum  precipitation  of  a  6-hour 
event,  or  greater  event  specified  by  the 
regulatory  authority. 

(ii)  Impoundments  not  included  in 
paragraph  (c)(2)(i)  of  this  section  shall 
be  designed  to  control  the  precipitation 
of  the  100-year  6-hour  event,  or  greater 
event  specified  by  the  regulatory 

authority. 

•  •••*• 
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3477;  6  pages) 

SJ.  Res.  22(VP.L  103-370 

To  designate  October  19. 
1994,  as  "National 
Mammography  Day".  (Oct  18, 
1994;  108  Stat  3483;  1  page) 

Lsst  List  October  18,  19M 


Public  Laws 


103d  CongrMS,  2d  SMSlon,  1994 


Pamphlet  prints  of  public  law  s,  often  referred  to  as  slip  taws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  fre  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enadment,  for  the  103d  Congress,  2d  Session,  1994. 

(Individual  laws  also  may  be  |>urchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices^vary.  Sef  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


(Mat  PnoMMg  Cad» 
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Superintendei  t  of  Documents  Subscriptjons  Order  Form 

I — I   I  £S>.  enter  my  subacription(s)  as  fol  iws: 


CiMvgefoiironiK 


lb  fax  jmir  erdm  092)  512-2233 

the  103d  Congress,  2d  Session,  1994  for  $156  per  subscription. 


subscriptions  to  PUBLIC  LAWS  for 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  r^ular  domestic 

postage  and  handling  and  are  subject  to  chai  ge. 


(Comfwny  or  Personal  Name) 


(Plei  «  type  or  prim) 


(Additional  address/altenlion  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 

'ft 


(Purchase  Order  No.) 
May  mt  Make  j«ar  mi 


Phase  Choose  Method  of  Riyiiieat: 

LJ  Check  PtyMe  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        [I 
[J  VISA  or  MasleiCaid  Account 


-D 


I  I  I  I  I  I  I  I  I  i~n 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


YES    NO 
awiBBth  >o  odier  Itailcrs?  ED   O 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  R\  15250-7954 
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Microfiche  Editions  Available.. 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprisir>g  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  cuaent 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscriptioii  Prices: 

Fiederal  Register: 

One  year:  $433.00 
Sb(  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Superintendent  of  Documents  Subscription  Order  Form 

Cfi«r90  your  ordar. 
trtoasyl 

D   YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  "*""  ^  5"*"  **"**"  <^^^  512-2233 


OfCtor  ProoMilna  Codsc 
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i^  ^  ^ 


Federal  Register  (MFFR) 


G  One  year  at  $433  each        Q  Six  mondis  at  $216.50 


Code  of  Federal  R^ulations  (CFRM5)    □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  b  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  SUte,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


Fof  pffivscj^  dwck  boa  I 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  ■clliod  of  peyente 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        f  I    I    I    I    I  T~l  -  Q 

□  VISA  □  MasterCard 


(expiration) 


I  I  II  I  I  I  I  I  I  I  I  I  I  I  I  |-m 


(Authorizing  signature) 

TTuutk  you  for  your  order! 


lom 


Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  jof  Documents  Publication  Order  Form 

Order  processing  code:  *5|33 


Charge  fow  onhr. 
To  tax  your  oftfMo  and  lnquiftao-(202)  512-22S0 


Jl  Hidy  please  send  me  the  following  indicated  publications: 

copies  of  DOCUNffiNT  Dil^  FTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


P<  reign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  ax  I  handling  and  are  subject  to  change 


Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(Qty.  State.  ZIP  Code) 


L 


± 


(Daytime  plioiie  including  area  code) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account       I    I    I    I    I    iTI-n 
LJ  visa  or  MasterCard  Account 

I  I  I  I  I  I  1  I  in  I  I  I  i  I  rm 

Ihtudt  fom  for  yomr  order/ 


(Credit  card  expiratioii  dale) 


(Signature) 
4.  Mai  lb:  New  Orders,  Superintendent  of  Doduments,  P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


(Re«i2»i) 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  Januaiy  1,  1994 

The  GUIDE  is  a  useful  rafiBrence  tool, 
conqiiled  from  agency  tegiilationa,  designed  to 
assist  anyone  with  Aidetal  recordloseping 
obligations. 

The  various  abstracts  in  die  GUIDB  tell  the 
user  (1)  what  tecoids  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  muat  be  kept 

The  GUIDE  is  fonnattsd  and  nunband  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citatitm  and  oaay 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  iMeral 
Registat  National  AidJii^ms  and  Records 
Administraticm. 


Superintendent  of  Documente  Order  Form 


(MmPwumtmiCoam 

7296 
Q  YES.  send 


Charge  your  order, 
tt'seesyf 

To  tax  your  ordert  (208)  512-2860 


me 


subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR. 


S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  ia  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or 


(Please  type  Or  print) 


Check  nwthod  of  peynwnt 

a  Check  payable  to  Superintendent  of  Documents 


Additional  eddreea/attontton  Ine 


Street  address 


□  GPO  Deposit  Account             1    1    1    1    1    i- 

aVISA      □  MasterCard                         (expiration  date) 

1             1     1       •      1 

City.  State,  Zip  code 


Thank  you  for  your  oniert 


Daytime  phorte  ir)ctuding  area  code 


V9* 


Purchase  order  numt>er  (optional) 


Authorizing  signature 

MaHto:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  RM  5250-7954 


Announdiig  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Goidt  for  Iht  Unr  af  iM  FadanI 
Code  of  FwhnI  Rflgnktioiw  Syitam 

This  handbook  is  used  for  the  educational 
woricshops  conducted  by  the  Office  of  the 
Federal  Registe.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  usfaig  die  Federal  Re^ster  and 
related  publications,  as  well  as  mi  explanation 
of  how  to  solve  a  sample  researdi  problem. 


Price  $7.60 


Superintendem  of  Documents  Publicatioiis  Order  Form 


Otdv 

*6173 


cede 


LJ  YES,  please  send  me  the  following: 


coptos  o(  Tlw  Ftdwil  RtQMar-WtMl  H 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  chanf  i. 


I  itemational  customers  please  add  25%.  Prices  Include  regular  domestic 


(ComiMay  or  Perional  Name) 


(PIOM 


(Additionid  addiess/aftention  line) 


(Stnol 


(City.  Stale,  ZIP  Code) 


(Dqrtiiiie  phone  including  area  code) 


OnkrNa) 


avirilaMe  to  other  mail  !rs? 


lb  Cn  your  erden  (202)-512>22» 


l»and  How  lb  Uaa  N.  al  $7j00  p«  copy.  SKxk  Na  080-000-00044-4 


type  or  ptitt) 


Please  Ommmc  Method  of  ftymcnt: 

I I  Check  PwfMt  to  the  SuperiniBadeat  of  Documents 

O  GPO  Deposit  Account 

LJ  VISA  or  MasterCard  Account 


I  i-n 


n 


I  I  I  I  I  I  i-m 


I 


(Credit  card  expintiaa  dato) 


Thank  you  for 
jomrorier! 


YES    NO 


(Authoriziqg  Signahue)  OIr  i 

Mail  lb:    New  Orders,  Superinieodent  of  Documents 
P.a  Box  371954,  Bttsbuigh,  R\  15250-7954 


«) 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  the 
Federal  Register  without  reading  the 
F^eral  Register  every  day?  If  so,  you 
may  wish  to  subscrit}e  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Irtdex,  or  both. 

LSA  •  List  of  CFR  Section*  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  Vhe  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing  ' 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  hnoing  aid  is  mc/utJed  m  eacft  puO'icaf  oo  wiiCi  'isB 
FederaJ  Pegiste'  page  numben  wf''  fie  aate  oi  pubi^caiiy 
in  ff)e  Federal  WegiWe/ 


Superintendent  of  Documents  Subscription  Order  Form 


*5421 


ClMrge  your  ordar. 


i^  ^  J 


I I    YCSt  enter  the  following  indicated  subscriptions  for  one  year: 


To  tax  your  ordets  (202)  512-2239 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  including  area  code ) 


(Purchase  order  no.) 


For  privacy,  ckeck  kn  bdoiR 

G  Do  not  make  my  name  available  to  other  mailers 

Check  netliod  of  payment: 

Q  Clieck  payable  to  Superintendent  of  £)ocuments 


□  GPO  Deposit  Account            1    1    1    1    II    I"!    1 

Q  VISA  a  MasterCard       1             (expiration) 

1  1  1  1  1  1  1  1  1  1  1  1     III     MM 

( Authorizing  signature )  i  (yn 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  151S0-7954 


INFORMATION  ABOUT  THE  Slj|PERINTENDENT  OF  DOCUMENTS'  SUBSCmPTION  SERVICE 

Know  when  to  expect  your  ramw^nolice  and  keep  a  good  ddng  coming.  To  keep  our  subscription 
prices  down,  the  Government  Pvkit^g  Office  mails  each  subscriber  only  or«  renewal  notice.  You  can 
learn  wheat  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  oo 
the  top  line  (^  your  label  05  jiunm  tiiil!ttr  exomplf: 


APR     SMITH212J 

JOHN  SMITH 

212  MUM  STREET      - 

FORESTVILLB  MD  20747 
••••••••••••••••••••••••••••••••••••••••• 


A  icf^wal  notice  will  be 
lent  appfCKimatdy  90  day* 
jdhisdate. 

de::95  R  I 


bdbidi 


••••••••••«••••• 


A  tenewal  notice  will  be 
lent  approailnmely  90  day> 
before  this  date. 

AFRDO     SMITH212J  DEC95  R  1  • 


JOHN  SMITH 

212  MAIN  STREET 

PORESTVILLB  MD  20747 

••••••••••••••••••••••••••••••••••••••••••••••••••a 


•«•••••• 


To  be  sure  that  your  service  continu  s  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscr^on  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Wasi^gton,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 


lb  change  your  address:  Please  StND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  die 
Superintendent  of  Documents,  Attn:!  Chief.  Mail  Ust  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  iaqnire  about  your  subscripM  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correspoodeace,  to  die  Snperinieodent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  204(2^9375. 

lb  order  a  new^subscription:  1>lea  ie  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Fomi     Charge  your  onttr. 

ft%Miyf  

lb  fax  your  onlers  (202)  512-2233 


*5468 

[jYcSy  please  enter  my  subscription » as  folows: 

—  subscriptions  to  Federal  Regis  er 
of  Code  of  Federal  Regulation 


sul)scriptions  to  Federal  Regi4  ter,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ 1.  (Irx^kjdes 

regular  shipping  and  handling.)  Price  subje^  to  change. 


Company  or  personal  name 


AddHtonal  addreM^rttentionline 


Street  address 


City;  State.  Zip  code 


Daytime  phone  irwiuding  area  code 


Purchase  order  number  (optioniri) 


(FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 


(Pleaa » type  or  print) 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

P  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   I    I    I    i   I    1  n~n 

QVISA     □  MasterCard  MM   Itexohation  datai 

I  I  I  I  I  I  I  I  I  I M  i-m 

That*  you  for  your  order! 

Authorizing  signature  kmm 

MdlTo:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


^^^^1    - 

^^^^^^^^^^^^^H 

- 

VOL     ^^^^^^^H 

5  9      ^^^^^^^H 

• 

ISS     ^^^^^^H 

*9                                                                                     * 

^^^H 

- 

oc     ^^^^^^H 

^^E^H 

1994    ^^^^^^^H 

^                                                                                                                                                                                            ^ 
■» 

^^^^^^^^^^^^^^^^^^^^^^^^^1 

-     _ 

^1 

© 

UMI       ^^^^^^^H 

"Printed  on  recycled  paper 

^^^^^^1 

, 

^^^^^^^^^^^^^^^^^^^^^^^^^1 

- 

^^^1 

- 

10-21-94 

Vol.  59  No.  203 


Friday 
October  21, 1994 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


********«*****«**3-DIGIT  481 

R  FR    UMISE346U  DEC  -94   R 
Uni   SERIALS   ACQUISITIONS 
300   N   ZEEB   RD 
PO  BOX  1346         .„.„^ 
ANN   ARBOR  MI       48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

US  Government  Priming  Office 

(ISSN  0097-63261 


UMI 


10-«1-«4 

VoLSQ       No.  203 

PagM  53033-«3346 


Friday 

October  21,  1994 
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announcement  on  the  inside  cover  of  this  issue. 
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the  Office  of  the  Federal  Register,  National  Archive  ;  and  Records 
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(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Omce,  Wasmngton',  DC 
20402.  T 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issueoDy 
Federal  agencies.  These  include  Presidential  procla  nations  and 
Executive  Orders  and  Federal  agency  documents  hi  ving  general 
applicability  and  legal  efiect.  documents  required  t  >  be  published 
by  act  of  Congress  and  other  Federal  agency  docum  snts  of  public 
interest.  Documents  are  on  file  for  puUic  inspectioi  i  in  the  Office 
of  the  Federal  Register  the  day  befine  they  are  publshed.  unless 
earlier  filing  is  requested  by  tne  issuing  agency.      | 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Fsdsral  Rsajelsi  asme  official  serial 
publication  established  under  the  FederaTRe^er  Act.  44  U.S.C 
1507  provides  that  the  contente  of  the  F«d«ru  Reg%ter  shall  be 
judicially  noticed. 


The  Federal  Ragiitar  is  published  in  paper,  24x  mi  sofiche  and  as 
an  online  database  thromih  GPO  Access,  a  service « f  the  U.S. 
Government  Printing  Office.  The  online  database  is!  updated  by  6 
a.m.  each  dav  the  Fadanl  lagiatar  is  published.  The  database 
includes  both  text  and  graphics  from  Voliune  59,  Number  1 
(January  2, 1994)  {orward.  It  is  available  on  a  Wide  Area 
Infionnation  Server  (WAIS)  through  the  Internet  an<  via 
asynchronous  dial-in.  The  annuaisubscTiption  fee  or  a  single 
workstation  is  $375.  Six-month  subscriptions  are  v  ailabletor  $200 
and  one  month  of  access  can  be  purchued  fbr  $35.]  Discounts  are 
available  tor  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  wais.access.gpo.gov  uad  logUi  as 
newuser  (all  lower  case);  no  password  is  required.  Hal  in  users 
should  use  communications  software  and  modem  t  >  call  (202) 
512-1661  and  login  as  «rai8  (all  lower  case);  no  pai  nvcmi  is 
required;  at  the  second  login  prompt,  login  as  newi  iser  (all  lower 
case);  no  password  is  requirea.  Follow  the  instruct!  ons  on  the 
screen  to  register  fw  a  subscription  for  the  Federal  Rogialar  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  A  xess  User 
Support  Team  by  sending  Internet  e-mail  to 
heTMeidsOS.eids.gpo.gov,  or  a  fax  to  (202)  512-12(  2,  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  dme,  Monday 
through  Friday,  except  Federal  holidays. 
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Presidential  Documents 


Proclamation  6741  of  October  14,  1994 
White  Cane  Safety  Day,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

At  a  time  when  nations  around  the  world  are  embracing  the  blessings 
of  democracy,  human  dignity,  and  freedom,  it  is  fitting  that  Americans 
rededicate  ourselves  to  protecting  these  rights  for  our  own  citizens. 

White  Cane  Safety  Day  provides  a  special  opportunity  to  reflect  on  the 
many  accomplishments  and  contributions  of  Americans  who  are  blind  and 
visually  impaired  and  to  heighten  public  awareness  of  the  symbolic  strength 
of  the  white  cane.  For  blind  and  visually  impaired  persons,  the  white 
cane  represents  access,  opportunity,  mobility,  and  safety.  For  everyone  in 
the  United  States,  the  white  cane  reminds  us  that  having  a  disability  does 
not  diminish  one's  right  to  take  part  in  any  aspect  of  society.  The  independ- 
ence the  white  cane  provides  enables  wider  participation  in  the  work  force, 
in  commerce,  education,  entertainment,  and  indeed  in  all  aspects  of  the 
human  experience. 

VVe  must  remain  vigilant  in  our  efforts  to  ensure  full  access  for  blind  and 
visually  impaired  persons  and  for  others  with  disabilities.  Our  continuing 
efforts  to  implement  fully  and  to  enforce  the  requirements  of  the  Americans 
with  Disabilities  Act  of  1990,  section  504  of  the  Rehabilitation  Act  of  1973, 
the  Individuals  with  Disabilities  Education  Act  of  1975,  and  other  statutes 
serve  to  guarantee  access  and  opportunity. 

As  we  step  up  to  meet  the  challenges  of  an  increasingly  fast-paced  global 
economy,  we  must  strive  to  foster  the  creative  potential  and  the  active 
participation  of  each  one  of  our  citizens.  Only  then  will  we  truly  enjoy 
the  intelligence,  energy,  and  initiative  of  every  person.  From  exclusion  to 
inclusion,  from  dependence  to  independence,  from  paternalism  fo 
empowerment— white  canes  across  the  country  are  marking  the  path  toward 
success  for  all  of  us. 

To  recognize  the  accomplishments  of  individuals  who  are  blind  and  visually 
impaired  and  to  acknowledge  the  white  cane  and  its  many  contributions 
to  our  society,  the  Congress,  by  joint  resolution  approved  October  6.  1964, 
designated  October  15  of  each  year  as  "White  Cane  Safety  Day." 

NOW,  THEKEFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  15,  1994,  as  White  Cane  Safety 
Day.  I  call  upon  all  Americans  to  observe  this  day  with  appropriate  programs, 
ceremonies,  and  activities,  as  an  expression  of  their  support 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen"  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  State.-;  of  America  the  two  hundred 
and  nineteenth. 
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Proclamation  6742  of  October  14,  1994 
Country  Music  Month,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Country  music  is  a  distinctly  American  treasure,  drawing  on  the  deepest 
cultural  roots  of  our  Nation's  people.  It  reflects  a  storytelling  impulse  bom 
of  mountain  balladry  and  cowboy  songs.  It  combines  an  exciting  instrumental 
texture  of  string  bands  and  jazz  orchestras,  a  heartfelt  vocal  style  of  religious 
and  blues  singing,  and  a  contagious  rhythm  that  inspires  dancing  in  listeners 
of  all  ages. 

The  emotions  of  the  myriad  peaks  and  valleys  of  life  find  a  vibrant  voice 
in  country  music.  Relating  experiences  all  of  us  share,  these  songs  boast 
a  long  and  proud  tradition  in  our  national  heritage.  For  the  better  part 
of  our  history,  country  music's  many  talented  singers  and  songwriters  from 
across  the  land  have  touched  the  hearts  and  minds  of  our  citizens— rural 
and  urban,  rich  and  poor,  young  and  old.  Today,  this  wonderful  art  form 
is  enjoyed  and  celebrated  around  the  world  as  a  uniquely  American  gift. 

This  month,  we  pause  to  commend  and  to  appreciate  the  efforts  of  singers, 
songwriters,  musicians,  and  all  those  in  this  thriving  industry  vfrho  work 
to  maintain  the  vitality  of  the  country  music  legacy. 

The  Congress,  by  Public  Law  103-107,  has  designated  October  1994  as 
"Country  Music  Month"  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  month.  I  urge  all  Americans 
to  join  me  in  recognizing  the  rich  contributions  that  country  music  has 
made  to  our  cultural  heritage. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  1994  as  Country  Music  Month. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Proclamation  6743  of  October  14,  1994 
National  Character  Counts  Week,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  concern  about  character  and  ethics  is  one  of  the  great  strengths  of 
our  Nation.  In  1994,  America  celebrates  the  continuing  creation  of  and 
support  for  programs  that,  by  definition,  are  character-building— from  our 
proud  military  units  and  law  enforcement  groups  to  our  new  National  Service 
program.  AmeriCorps.  As  we  seek  to  instill  important  values  in  a  new 
generation  of  Americans,  we  must  redouble  our  efforts  to  improve  student 
learning,  responsibility,  and  sense  of  belonging.  We  must  revitalize  the  Amer- 
ican ideal  of  community  if  our  schools  are  to  achieve  their  full  potential. 
Adults,  children,  teachers— all  of  us  must  set  an  example.  All  of  us  can 
make  a  new  beginning. 

Schools  need  to  emphasize  the  fundamentals:  building  character  and  creating 
a  stronger  sense  of  self-worth.  The  process  of  building  moral  values  begins 
with  the  family,  and  we  must  all  aid  parents  by  demonstrating  to  our 
young  people  that  hard  work,  honesty,  and  responsibility  are  essential  in 
all  of  our  endeavors.  Passage  of  the  "Goals  2000:  Educate  America  Act" 
will,  in  the  years  ahead,  give  parents,  teachers,  and  concerned  citizens 
in  every  local  school  district  the  opportunity  to  come  together  to  define 
what  they  want  their  schools  to  achieve  for  their  children,  not  just  through 
high  academic  standards,  but  also  through  setting  high  standards  of  compas- 
sion, understanding,  and  community  involvement.  New  civic  standards  ad- 
dressing the  entire  community,  in  addition  to  voluntary  national  standards, 
will  serve  as  catalysts  in  this  process,  helping  to  better  educate  students 
to  be  more  responsible  citizens  in  the  years  to  come. 

To  recognize  the  importance  of  character  and  to  focus  national  attention 
on  character  building,  the  Congress,  by  Public  Law  103-301,  has  designated 
October  16  through  October  22,  1994,  as  "National  Character  Counts  Week" 
and  has  authorized  and  requested  the  President  to  issue  a  proclamation 
in  obser\'ance  of  this  commemoration. 

NOW.  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  16  through  October  22,  1994  as 
National  Character  Counts  Week.  I  call  upon  the  people  of  the  United 
States,  government  officials,  educators,  and  volunteers,  to  observe  this  week 
with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Proclamation  6744  of  October  14,  1994 
National  Forest  Products  Week,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  National  Forests  grace  more  than  191  million  acres  of  our  land. 
Thirty-four  million  of  those  acres  are  part  of  our  wilderness  preser\ation 
system,  which  works  to  safeguard  this  invaluable  resource  for  future  use 
and  enjoyment.  The  American  National  Forests  are  among  our  country's 
greatest  gifts— gifts  we  share  with  all  of  Earth's  creatures  today  and  wifh 
generations  of  new  life  to  come. 

One  of  our  Nation's  foremost  priorities  must  be  to  ensure  that  forest 
ecosystems  are  maintained  and  protected.  With  proper  care,  these  precious 
lands  can  remain  healthy,  diverse,  and  resilient.  We  are  moving  toward 
a  new  era  in  the  stewardship  of  public  lands.  Today,  we  recognize  the 
importance  of  taking  a  comprehensive  approach— one  that  balances  the  needs 
of  our  people  and  of  the  environment.  Grounded  in  sound  science  and 
compliance  with  existing  law,  sustainable  forest  management  presents  our 
best  hope  for  saving  the  more  than  250  threatened  or  endangered  species 
of  fish,  animals,  and  plants  that  have  made  this  land  their  home.  At  the 
same  time,  such  management  efforts  offer  our  best  chance  for  building 
a  lasting  and  productive  economic  base  for  the  people  who  have  made 
this  land  their  life  and  livelihood. 

America's  National  Forests  provide  for  our  Nation  in  countless  ways— from 
the  houses  we  live  in  to  the  newspapers  we  read  to  our  spiritual  and 
physical  well-being- the  splendor  and  glory  of  nature's  gift  to  America 
enriches  our  daily  lives  immeasurably.  National  Forest  visitors  enjoy  more 
than  4.300  miles  of  wild  and  scenic  rivers  for  fishing,  swimming,  or  just 
taking  in  the  view.  Wood  and  paper  products  from  forests  are  our  country's 
leading  renewable  natural  resource,  accounting  for  about  4.2  percent  of 
our  Gross  Domestic  Product  and  8.5  percent  of  all  manufacturing  in  the 
United  States,  and  supporting  more  than  1.7  million  American  workers. 
Taxol.  taken  from  the  bark  of  certain  trees,  has  been  found  effective  in 
treating  some  forms  of  cancer.  Althea,  balsam  gum.  dill  oil,  and  Indian 
breadroot  are  just  a  few  examples  of  products  used  for  medicinal  purposes. 
Beargrass  and  white  birch  bark  are  used  for  basketmaking  and  chair  caning. 
Dandelion,  fern,  and  salmonberry  shoots  are  used  for  cooking  spices,  aromat- 
ics,  animal  bedding,  and  for  dyes  and  tanning  that  are  a  source  of  income 
for  citizens  across  the  country. 

In  recognition  of  the  central  role  our  forests  play  in  the  long-term  welfare 
of  our  Nation,  the  Congress,  by  Public  Law  86-753  (36  U.S.C.  163).  has 
designated  the  week  beginning  on  the  third  Sunday  in  October  of  each 
year  as  "National  Forest  Products  Week"  and  has  authorized  and  roquested 
the  President  to  issue  a  proclamation  in  observance  of  this  week. 
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,  THEREFORE.  I.  VVILUAM  J.  CLINTON.  President  of  the  United  States 
do  hereby  proclaim  the  week  beginning  October  16,  1994.  as 
Forest  Products  Week  and  call  upon  all  Americans  to  observe 
this  V  eek  with  appropriate  ceremonies  and  activities. 

W  TNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 

(  f  the  Independence  of  the  United  States  of  America  the  two  hundred 

r  ineteenth. 
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Proclamation  6745  of  October  14,  1994 
National  Penny  Charity  Week,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Individual  acts  of  kindness  are  the  currency  of  social  change.  Combined 
with  others  and  directed  toward  a  worthwhile  cause,  these  efforts  exemplify 
the  spirit  of  volunteerism.  Inspired  by  just  such  a  vision  of  service,  oi^aniza- 
tions  throughout  thecountry  are  coming  together  this  week  to  recycle  pennies 
for  charitable  causes. 

The  penny  is  the  most  widely  used  of  the  denominations  currently  in 
circulation,  but  pennies  too  often  rest  idle  in  piggy  banks  and  dresser  drawers. 
The  U.S.  Mint— which  will  produce  another  13.3  billion  pennies  this  year 
to  meet  demands— joins  me  in  encouraging  citizens  to  help  return  pennies 
to  circulation. 

With  the  holiday  season  approaching,  this  is  a  better  time  than  ever  to 
remember  those  who  are  in  need  of  a  helping  hand.  By  contributing  pennies 
to  charities  and  worthy  community  causes,  we  can  make  this  season  a 
little  brighter  for  our  fellow  citizens  and  truly  make  every  penny  count. 

The  Congress,  by  House  Joint  Resolution  415,  has  designated  the  week 
of  October  16.  1994,  as  "National  Penny  Charity  Week"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW,  THEREFORE,  I,  WHJJAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  October  16,  1994.  as  National 
Penny  Charity  Week.  I  urge  all  Americans  to  observe  this  week  with  appro- 
priate ceremonies  and  activities,  including  the  donation  of  pennies  to  cnar- 
ities.  particularly  those  that  provide  direct  services  to  o\ir  Nation's  under- 
privileged and  disadvantaged  population,  and  to  worthy  community  causes. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Federal  Register 
Vol.  59.  No.  203 

Friday.  October  21.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicablBty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Ck)de  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1755 

Specification  for  Outside  Plant 
Housings  and  Serving  Area  Interface 
Systems 

AQENCY:  Rural  Electrirication 
Administration,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  is  amending  its 
regulations  on  telecommunications 
standards  and  specification  for 
materials,  equipment  and  construction 
by  codifying  REA's  specification  for 
outside  plant  housings  and  serving  area 
interface  systems.  The  new  specification 
informs  manufacturers  and  users  of 
outside  plant  housings  and  serving  area 
interface  systems  of  die  engineering  and 
technical  requirements  that  are 
considered  necessary  for  satisfactory 
performance  in  outside  plant 
environments.  A  significant  requirement 
of  the  specification  involves  the 
changing  of  the  bonding  and  grounding 
system  associated  with  outside  plant 
housings  from  a  14  gauge  system  to  a  6 
gauge  system.  The  change  to  the  6  gauge 
bonding  and  grounding  system  will  help 
to  assure  that  REA  housings  will  be 
manufactured  in  compliance  with 
recognized  industry  safety  standards 
which  will  result  in  improved  electrical 
protection  of  outside  plant  telephone 
equipment,  crafl  personnel,  and  the 
public  to  hazardous  voltages. 
DATES:  Effective  date:  November  21, 
1994. 

Compliance  date:  Manufacturers  of 
outside  plant  housings  and  serving  area 
interface  systems  will  be  allowed  until 
July  21, 1995,  to  supply  borrowers  with 
products  already  produced  or  currently 
in  the  process  of  manufacturing. 
.  Incorporation  by  reference: 
Incorporation  by  reference  of  certain 


publications  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gamett  G.  Adams,  Chief,  Outside  Plant 
Branch,  Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  room  2844,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  720- 
0667. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  1 2866 

This  final  nJe  has  been  determined  to" 
be  not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  final  rule 
involves  standards  and  specifications, 
which  may  increase  the  direct  short 
term  costs  to  REA  bcHTOwers.  However, 
the  long-term  direct  economic  costs  are 
reduced  through  greater  durability  and 
lower  maintenance  over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act,  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  approved  by  OMB  under 
control  number  0572-0059.  Comments 
concerning  these  requirements  should 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  USDA,  room 
10102.  NEOB.  Washington,  DC,  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA.  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq).  Therefore, 
this  action  does  not  require  an 


environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  No.  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  fix>m 
the  Superintendent  of  Docimients,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation  that 
requires  intergovernmental  consultation 
with  state  and  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  From  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  adopted,  this  final  rulf 
will  not:  (1)  Preempt  any  State  or  local 
laws,  regulations,  or  policies;  (2)  Have 
any  retroactive  effect;  and  (3)  Require 
administrative  proceedings  before 
parties  may  file  suit  challenging  the 
provisions  of  this  rule. 

Background 

REA  issues  publications  titled 
"Bulletin"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  REA 
financing.  REA  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  RE.^ 
loan  funds. 

REA  has  rescinded  REA  Bulletin  345- 
26.  REA  Specification  for  Buried  Plant 
Housings,  FE-35.  dated  July  23,  1976. 
and  REA  Bulletin  345-77.  REA 
Specification  for  Serving  Area  Interface 
Housings.  PE-79.  dated  Januan,'  24. 
1978.  REA  is  incorporating  and 
updating  the  information  previously 
contained  in  those  bulletins  in  7  CFR 
1755.910.  REA  Specification  for  Outsi('.' 
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Plant  Housings  and  Serving  Area 
Interface  Systems. 

The  specification  contains 
mechanical,  electrical,  and 
environmental  requirements*  desired 
design  features,  and  test  methods  for 
evaluation  of  outside  plant  housings 
and  serving  area  interfiace  systems. 

The  test  procedures  described  In  the 
spepificatioB  are  required  to 
demonstrate  the  functional  reliability  of 
outside  plant  housings  and  serving  area 
interface  systems.  The  test  procedures 
satisfy  the  requirements  of  housings  as 
well  as  the  requirements  of  terminals 
that  may  be  installed  within  housings. 

Outside  plant  housings  are  fabricated 
of  either  metallic  or  nonmetallic 
materials  in  difierent  sizes  and 
configurations  to  suit  a  variety  of 
applications.  The  purpose  of  a  housing 
is  to  protect  its  contents  from 
environmental  elements,  rodents, 
insects,  or  vandalism  and  unauthorized 
access.  Outside  plant  housings 
accommodate  cable  splices,  bonding 
and  grounding  connections,  cable 
terminals,  cross-connect  facilities,  load 
coils,  and  optical  and  electronic 
equipment. 

Serving  area  interface  systems  serve 
as  the  connecting  terminal  between 
feeder  cable  and  distribution  cables. 

A  significant  requirement  of  7  CFR 
175S.910  Involves  the  changing  of  the 
bonding  and  grounding  system  of 
outside  plant  housings  from  a  14  gauge 
system  to  a  6  gauge  system.  The  change 
to  the  6  gauge  bonding  and  grounding 
system  In  the  housings  will  help  to 
assure  that  REA  hou^ngs  will  be 
manufactured  in  compliance  with 
recognized  industry  safety  standards 
that  are  considered  critical  to  the 
protection  of  outside  plant  telephone 
equipment,  craft  personnel,  and  the 
public. 

Comments 

On  September  1. 1993.  REA  published 
a  proposed  rule  at  58  PR  46110  on  7 
CFR  1755.910,  REA  Specification  for 
Outside  Plant  Housings  and  Serving 
Area  Interface  Systems.  Comments  on 
this  proposed  nde  were  due  October  1. 
1993.  Comments  and  recommendations 
were  received  bom  several  companies 
by  this  date.  The  comments, 
recommendations  and  responses  are 
summarized  as  follows: 

One  respondent  recommended  that 
paragraph  (d)(3)(xxx)  of  this  section  be 
changed  to  allow  the  use  of  lockouts  as 
well  as  nuts  with  captive  lock  washers. 

Response:  REA  has  reviewed  the 
recommendation.  The  requirement  for 
the  captive  studs  and  nuts  with  captive 
lock  washers  was  initiated  in  a  letter  to 
all  Telephone  Borrowers  by  Mr.  Michael 
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M.  -.  Liu.  Acting  Administrator,  dated 
Ap  ril  24. 1992.  Captive  studs  and  nuts 
wi  h  captive  lock  washers  replaced  the 
spi  de  clip  and  terminal  as  the  means  for 
gr(  unding  and  have  proven  to  be  very 
efl  cient.  Because  of  concern  that  the 
loi^ut  will  become  loose  after  repeated 
liftf  ng  of  ground  connections  on  cables 
that  require  frequent  locating.  REA  will 
not  chajige  the  requirement  in  this 
paragraph. 

One  respondent  recommended  that 
paragraph  (d)(6)(v)  be  modified  to  add 
color  4.4CY  6.74/1.5  under  the  gray- 

3n  color, 
sponse:  REA  has  reviewed  the 

}mmendation  and  as  a  result  of  the 
reijiew  will  add  color  4.4GY  6.74/1.5 
unfler  the  gray-green  color  as  proposed 
byjthe  commenter. 

everal  clarifying  and  editorial 

iges  in  paragraphs  (d)(3)(v). 

|[3Kvii).  and  (d)(3)(xiii)  were  made  in 

sonse  to  comments  &t>m  two 
idents.  These  dianges  did  not 

^r  the  intent  or  technical 
juirements  of  the  afiiected  paragraphs. 

LM  of  Subjects  in  7  CFR  Part  1755 

kicorporation  by  reference.  Loan 
programs— commimications.  Reporting 
and  recordkeeping  requirements.  Rural 
ar^as.  Telephone. 

For  reasons  set  out  in  the  preamble. 
REiA  is  amending  chapter  XVII  of  title  7 
of  the  Code  of  Federal  Regulations  as 
follows: 

P4RT  1756-TE1.EC0MMUNICATI0N8 
ST  AMOAROS  AND  SPEaPICATIONS 
FC  R  MATERIAtA  EQUIPMENT  AND 
C(  NSTRUCnON 

..  The  authority  citation  for  part  1755 
co:  itinues  to  read  as  follows: 

i  lUthorily:  7  V.SXL  901  et  $eq..  1921  et  seq. 

: '..  Section  1755.98  is  amended  by 
ad  ling  a  new  entry  to  the  table  in 
nu  nnerical  order  to  read  as  follows: 


§1755.98    Llatoflataphona 
sptelficattona  IndudMlIn  oUmt  7  CFR 


S  wtion         Issuedate 


i;  55.910 


Tide 


November  21. 

1994  

REA  Specifica- 
tion for  Out- 

side Plant 

Housings 

and  Serving 

Arealnter- 

fpceSys- 

tems. 


L  Section  1755.910  is  added  to  read 
as  follows: 


$175&910  REAapecfficatlonforoutBida 
plant  housings  and  serving  area  biterfacs 
sy  stems. 

(a)  Scope.  (1)  The  purpose  of  this 
specification  is  to  inform  manufacturers 
and  users  of  outside  plant  housings  and 
serving  area  interface  (SAl)  systems  of 
the  engineering  and  technical 
requirements  iMt  are  considered 
necessary  for  satisfactory  performance 
in  outside  plant  environments.  Included 
are  the  mechanical,  electrical,  and 
environmental  requirements,  desired 
design  features,  and  test  methods  for 
evaluation  of  the  product. 

(2)  The  housing  and  terminal 
requirements  reflect  the  best 
engineering  fudgment  available  at  the 
present  time  and  may  be  subject  to 
change  due  to  advances  in  technology, 
economic  fxinditions.  or  other  factors. 

(3)  The  test  procedures  described  in 
this  section  are  required  by  REA  to 
demonstrate  the  functional  reliability  of 
the  product  However,  other  standard  or 
unique  test  procedures  may  serve  the 
same  function.  In  such  cases,  REA  shall 
evaluate  the  test  procedures  and  results 
on  an  individual  basis. 

(4)  The  test  procedures  specified 
herein  satisfy  the  requirements  of 
housings  as  well  as  the  requirements  of 
terminals  that  may  be  installed  within 
housings.  Some  of  the  requirements  are 
interrelated  to  several  tests  designed  to 
determine  the  performance  aspects  of 
terminals  and  are  directly  affected  by 
testing  required  for  housings.  Therefore, 
the  manufacturer  should  carefidly 
review  all  the  test  requirements  in  order 
to  devel<^  a  testing  schedule  that  is 
comprehensive,  efficient  in  terms  of  the 
number  of  test  specimens  required  and 
can  be  accomplished  in  an  orderly  and 
logical  sequence. 

(5)  The  specified  tests  may  require: 
special  facilities  to  comply  with 
Federal.  State,  or  local  regulatory 
requirements.  Some  test  procedures  are 
potentially  hazardous  to  i>ersonnel 
because  of  the  high  voltages  and 
mechanical  forces  involved.  Safety 
precautions  are  necessary  to  prevent 
injury. 

(6)  Underwriters  Laboratories.  Inc. 
(UL)  94.  Tests  for  Flammability  of 
Plastic  Materials  for  Parts  in  Devices 
and  Appliances,  fourth  edition,  dated 
June  18, 1991,  refierenced  in  this  section 
is  incorporated  by  reference  by  REA. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  A  copy  of  the 
UL  Standard  is  available  for  inspection 
during  normal  business  hours  at  REA. 
room  2845-5,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 

1 500  or  at  the  Office  of  the  Federal 


Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Warfiington.  DC.  Copies  are 
available  from  UL  Inc.,  333  Pfingsten 
Road.  Northbrook.  Illinois  60062-2096. 
telephone  number  (708)  272-6800. 

(7)  The  American  Society  for  Testing 
and  Materials  Specifications  (ASTM)  A 
109-91.  Standard  Specification  for 
Steel.  Strip,  Carbon,  Cold-Rolled;  ASTM 
A  153-82  (Reapproved  1987).  Standard 
Specification  for  Zinc  Coating  (Hot-Dip) 
on  Iron  and  Steel  Hardware;  ASTM  A 
366/A  366M-91.  Standard  Specification 
for  SteeL  Sheet.  Carbon.  Cold-RoUed. 
Commeicial  Quality;  ASTM  A  52S-4>lb. 
Standard  Specification  for  General 
Requireaoents  for  Steel  Sbeei,  Zinc- 
Coated  (Galvaniaed)  by  the  Hot-Dip 
Process:  ASTM  A  526/A  526M-Q0. 
Standard  Specification  Ear  Sted  Sheet. 
Zinc-Coated  (Galvanized)  by  the  Hot- 
Dip  Process.  Commercial  C^tahty; 
ASTM  A  569/A  569M-91a.  Standard 
SpecificatioD  foe  SteeU  Carbon  (ai5 
Maximum.  Percent).  Hot-Rolled  Sheet 
and  Strip  Conunercial  Quality;  ASTM  A 
621/A  621M-92.  Standard  ^ecification 
for  Steel.  Sheet  and  Strip,  Carbon.  Hot- 
Rolled.  Drawing  Quahty;  ASTM  B  117- 
90.  Standard  Test  Method  of  Salt  Spray 
(Fog)  Testing:  ASTM  B  539-90. 
Standard  Test  Methods  for  Measuring 
Contact  Reaistanoe  of  Electrical 
Connections  (Static  Contacts);  ASTM  B 
63»-S5.  Standard  Specification  for 
Electiodqposited  f^-f**%ingft  of  Zmc  on 
Iron  and  Steri;  ASTM  D  523^-89. 
Standard  Test  Method  for  Specfdar 
GkMs:  ASTM  D  610-«S  (Reapproved 
1989).  Standard  Test  Method  far 
Evaluating  Degree  of  Rusting  on  Painted 
Steel  Surfaces;  ASTM  D  822-89. 
Standard  Practice  for  Conducting  Tests 
on  Paint  and  Related  Coatings  and 
Materials  using  FUtared  Open-nane 
Carbon- Arc  Lt^t  and  Water  Exposure 
Apparatus;  ASTM  D  1535-89.  Standard 
Test  Method  far  Specifying  Color  by  the 
Munsell  System:  ASTM  D 1654-92. 
Standard  Test  Method  for  Evaluation  of 
Painted  or  Coatad  ^wcimens  Subjected 
to  Corrosive  Envtronmaats;  ASTM  D 
1693-70  (Reapproved  1988),  Standard 
Test  Metbod  for  Environmental  Stress- 
Cracking  of  Ethylene  Plastics;  ASTM  D 
2197-«6  (Reai^roved  1991).  Standard 
Test  Metbod  for  Adhesion  ol  Organic 
Coatings  l>y  Scrape  Adhesion;  ASTM  D 
2247-«2.  Standard  Practice  for  Testing 
Water  Resistance  of  Coatings  in  100% 
Relative  Humidity;  ASTM  D  2565-92. 
Standard  Practice  for  Operating  Xenon 
Arc-Type  Light-Exposure  Apparatus 
With  and  WTithout  Water  for  Exposure  of 
Plastics;  ASTM  D  2794-92,  Standard 
Tost  Metbod  for  Resistance  of  Organic 
Coatings  to  the  Effects  of  Ra{rfd 
Deformation  (Impact):  ASTM  D  3928- 


89.  Standard  Test  Method  for  Evaluation 
of  Ooss  or  Sheen  Uniformity;  ASTM  D 
456»-86,  Standard  Test  Methods  for 
Evaluating  CompatiUlity  Between  Cable 
Filling  and  Flooding  Compounds  and 
Poly  olefin  Cable  Materials;  ASTM  G  21- 

90,  Standard  Practice  for  Determining 
Resistance  of  Synthetic  Polymeric 
Materials  to  Fungi;  and  ASTM  G  23-^90. 
Standard  Practice  for  Operating  Light- 
Exposure  Apparatus  (Carbon-Arc  Type) 
With  and  Without  Water  for  Exposure  of 
Nonmetallic  Materials,  referenced  in 
this  section  are  incorporated  by 
reference  by  REA.  These  incorporations 
by  references  were  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  7 
CFR  part  51.  Copies  of  the  ASTM 
standards  are  arailable  for  inspection 
during  normal  business  hours  at  REA. 
room  2845-5.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
1500  or  at  the  Office  of  the  Federal 
Roister.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington.  DC.  Copies  are 
available  from  ASTM.  1916  Race  Street 
Philadelphia,  Pennsylvania  19103- 
1187.  telephone  number  (215)  299- 
5585. 

(b)  General  information.  (1)  Outside 
plant  housings  are  £abricated  (Neither 
metallic  or  nonmetallic  materials  in 
different  sizes  and  configurations  to  nut 
a  variety  of  applications.  The  purpose  of 
a  bousing  is  to  protect  its  contents  from 
environmental  elements,  rodents, 
insects,  or  vandalism  and  unauthorized 
access.  Housings  are  designed  widi 
internal  brackets  for  accommodating 
splicing,  bonding  and  funding 
connections,  cable  terminals,  cross- 
connect  facilities,  foad  coils,  and  optical 
and  electionic  aquipiiisBt 

(2)  Pedestals  are  mwisings  primarily 
intended  to  house,  organize,  and  protect 
cabke  terminations  incorporating 
terminal  Mocks,  splice  connectore  and 
modules,  ground  lugs  and  foad  cmls. 
Activities  typically  performed  in  a 
pedestal  are  cable  splicing,  shield 
bonding  and  grounding,  inductive 
loading,  and  connection  of  subscriber 
drops. 

(3)  Serving  area  interface  (SAQ 
cabinets  are  housings  intended  to 
perform  some  of  the  same  functions  as 
pedestals  but  are  primarily  intended  to 
serve  as  the  connecting  terminal 
between  fieeder  cable  and  distribution 
cables. 

(4)  Outside  plant  housings  shall  be 
manufactured  in  accordance  with 
National  Electrical  Code  (NEC) 
requirements.  Underwriters' 
Lsitoralories  (UL)  requirements. 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration 
Standards  (OSHA),  and  all  other 


applicable  Federal.  State,  and  local 
requirements  including,  but  not  limited 
to,  statutes,  rules,  regulations,  orders,  or 
ordinances  otherwise  imposed  by  law. 

(c)  Genera]  documentation 
requirements— {!)  Installation  and 
maintenance  instructions,  [i]  Each 
product  shall  have  available  a  set  of 
instructions  designed  to  provide 
sufficient  informaticm  for  the  successful 
installation  of  the  housing,  cables, 
auxiliary  equipment,  and  the  associated . 
splice  preparation.  The  instructions 
shall  be  of  sufficient  size  to  be  easily 
read  and  shall  be  printed  using 
waterproof  ink.  Pedestal  instruction 
sheets  shall  include  a  list  of 
miscellaneous  replacement  parts  that 
may  be  purchased  locally.  SAI  systems 
shall  be  supplied  with  complete 
instructions  for  installation  and  use. 

(ii)  When  requested  by  REA.  or  an 
liEA  borrower,  the  manufacturer  shall 
pr^Mre  a  training  package  for  the 
purpose  of  training  technicians  in  the 
use  and  installation  of  the  product  and 
its  auxiliary  equipment 

(iii)  The  manufacturer  shall  provide 
ordering  infocmation  for  repair  parts. 
Repair  parts  shall  be  obtainable  through 
a  focal  distributor  or  riiall  be  easily 
obiainabla  Information  describing 
equivalent  parts  and  their  sources 
should  be  provided  for  those  parts  that 
may  also  be  obtained  from  other 
sources. 

(2)  Quality  assurance.  The 
manufacturer  shall  demonstrate  the 
existence  of  an  ongoing  quaUty 
assurance  program  that  includes 
controls,  procedures,  and  standards 
used  for  vendor  certification,  source 
inspection,  incoming  inspectioD. 
manufacture,  in  process  testing, 
calibsatioa  and  maintenance  of  toob 
and  test  equipment,  final  product 
inspection  and  testing,  periodic 
qualification  testing  and  cootnd  of 
nonconfonning  materials  and  products. 
The  manufacturer  shall  maintain  quality 
assurance  records  for  five  years. 

(3)  REA  acceptance  applications,  (i) 
The  tests  described  in  this  specification 
are  required  for  acceptance  of  product 
designs  uid  ma^or  modifications  of 
accepted  designs.  All  modifications 
shall  be  considered  major  unless 
otherwise  declared  by  REA.  The  tests 
are  intended  to  show  the  inherent 
capability  of  the  manufacturer  to 
produce  products  wdiicfa  have  an 
expected  service  life  of  30  veers. 

(ii)  For  initial  acceptance  the 
manufacturer  shall: 

(A)  Submit  an  original  signatiue 
certification  that  the  product  complies 
with  earfi  section  of  the  specification: 

(B)  Provide  qualification  test  data; 
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(C)  Provide  OSHA  Material  Safety 
Data  Sheets  for  the  product; 

(D)  Provide  a  detailed  explanation 
concerning  the  intended  use  and 
capacity  of  the  product; 

(E)  Provide  a  complete  set  of 
instructions,  recommendations  for 
equipment  organization  and  splicing; 

(FJ  Agree  to  periodic  plant 
inspections; 

(G)  Provide  a  certification  that  the 
product  does  or  does  not  comply  with 
the  domestic  origin  manufacturing 
provisions  of  the  "Buy  American" 
requirements  of  the  Rural  Electrification 
Act  of  1938  (52  Stat.  818); 

(H)  Provide  user  testimcHiials 
concerning  field  performance  of  the 
product; 

(1)  Provide  product  samples  if 
requested  by  REA;  and 

(J)  Provide  any  other  data  required  by 
the  Chief,  Outside  Plant  Branch 
(Telephone). 

(iii)  Each  requirement  of  this  section 
must  be  addressed  in  submissions  for 
acceptance.  The  designation  N/A  may 
be  entered  when  the  requirements  do 
not  apply. 

(iv)  Acceptance  requests  should  be 
addressed  to:  Chairman,  Technical 
Standards,  Committee  "A"  (Telephone), 
Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  Washington,  DC  20250- 
1500. 

(d)  Functional  design  criteria  for 
housing — (1)  Genera]  requirements,  (i) 
The  functional  requirements  for 
housings  concern  materials,  finishes, 
environmental  factors,  and  design 
features  that  are  applicable  to  most 
above  groimd  housings  used  in  the 
outside  plant. 

(ii)  Housings  shall  be  of  sufficient  size 
to  permit  easily  managed  installation, 
operational,  testing,  and  maintenance 
operations.  The  general  shape  of  outside 
plant  housings  is  usually  comparable  to 
that  of  a  rectangular  column  or  cylinder, 
with  the  shape  of  any  particular  housing 
being  left  to  the  manufacturer's 
discretioii.  Each  design  is  subject  to 
acceptance  by  REA. 

(2)  Housing  types  and  capacities,  (j) 
Housings  used  in  outside  plant  are 
either  the  smaller  housings  generally 
known  as  pedestals  or  larger  housings 
known  as  equipment  or  splice  cabinets. 
Both  categories  may  have  designs 
intended  for  stake  mounting,  pole 
mounting,  or  pad  mounting. 

(ii)  The  classifications  of  pedestals  are 
the  general  purpose  channel  Type  (H) 
and  the  dome  Type  (M).  The  Type  H 
pedestal  has  either  front  only  access  or 
back  and  front  access  while  the  Type  M 
pedestal  has  top  only  access.  Pedestals 
are  further  designated  as  follows: 


St  Ike 
motnted 


803 
B04 
BD5 
BD7 
BD1  i 
BD1  » 
B01  i 


BD3 
B04 
BOS 
B07 


Type 


H 
H 
H 
H 
M 
M 
M 


Pole 
mounted 


B03A 

BD4A 

BD5A 

B07A 

B014A 

B015A 

B016A 


Po«e 

mounted 

(extra 

high) 


B014AG 
B015AG 
BD16AG 


(i:  i)*The  minimum  volxune  associated 
witl  the  pedestal  designations  shall  he 
as  siown  in  the  following  table: 


P«  Jestal  *  housing 
designation 


B03A  2  . 
BD4A2  ... 
B05A2  ... 

*) 

B01|.  BD14A, 

B014AG3  ... 
B01^,  B015A. 

B(jl5AG3  ... 
B016,  B016A, 

B916AG3   .. 


Minimum  votunie 


Cubic 
centi- 
meters 
cm3 


^  9.000 
15,000 
35,000 
72,000 

9.000 

27,000 

38,000 


(Cubic 

Inches) 

(in.3) 


(550) 

(900) 

(2.100) 

(4.400) 

(550) 

(1,600) 

(2,300) 


ite  1:  Housings  designed  for  unique  pur- 
will  be  evaluated  on  a  caseA>y-case 


N< 
post 
basi 

H6t»  2:  For  Type  H  pedestals,  the  minimum 
volufie  is  ttiat  space  as  measured  5  centi- 
met^  (cm)  (2  inches  (in.))  below  the  top  of 
the  iiousing  to  a  point  40  cm  (16  in.)  above 
ttie  bottom  of  the  lower  cover  plate.   - 

Net*  3:  The  minimum  volume  of  the  Type 
M  ppdestals  shaH  be  the  space  within  the 
dorne  measured  from  ttie  lower  edge  of  ttie 
dome  to  a  point  5  cm  (2  In.)  from  the  top. 

(i  0  Equipment  cabinets  intended  for 
use  is  SAI  housings  shall  be  assigned 
size  designations  according  to  their 
ma^  imum  pair  termination  capacities. 
The  capacity  will  vary  depending  on  the 
type  of  terminating  equipment  used. 
SAn  cabinets  shall  be  suffix  designated 
wit  I  an  "A"  for  pole  mounting,  "X"  for 
pad  mounting,  and  "S"  for  stake 
moi  nting. 

(\ )  Large  pair  count  splice  cabinets 
are  :lassified  according  to  their  splice 
cap  icity.  Approximately  48  cm^  (3.0 
in.3  of  splice  area  per  pair  straight 
spli  :ed  shall  be  permitted. 

[\  i)  The  minimum  volume  associated 
wit  I  large  pair  count  splice  cabinets 
sha  1  be  as  shown  in  the  following  table: 


Sflice 

cat  net ' 

des  gna- 

t  jn 


80(000 
BOtOOO 


Minimum  volume 


(cm.3) 


295,000 
393,000 


(in.3) 


(18.000) 
(24,000) 


Maxi- 
mum 
splice 
capacity 
(pairs) 


6,000 
8.000 


Splice 

Minimum  volufne 

Maxi- 

cabinet' 
designa- 
tion 

(cm.3) 

(in.3) 

splice 

capacity 

(pairs) 

BD10000 

491,000 

(30,000) 

10,000 

Note  1:  Additional  sizes  of  spine  cat)inet8 
shall  be  considered  by  REA  on  a  case-by- 
caset 


(3)  Design  and  fabrication 
requirements  for  housings,  (i)  Type  H 
pedestal  housings  may  consist  of  an 
enclosed  channel  incorporating  an 
integrally  mounted  stake  that  serves  as 
a  backplate,  or  they  may  be  designed  for 
universal  moimting  on  stakes  or  poles. 
The  body  of  the  housing  shall  have  two 
major  components;  an  upper  cover  and 
a  base  cover.  The  upper  cover  shall  have 
a  top,  front  and  back  plate  with  the  front 
cover  removable  to  permit  entry  and 
provide  increased  work  space.  The  base 
cover  shall  consist  of  a  front  plate  and 
back  plate.  The  base  cover  back  plate 
may  be  an  extension  of  the  upper  back 
plate  cover. 

(ii)  Type  M  pedestal  housings  shall 
consist  of  a  one  piece  upper  sleeve 
designed  to  fit  over  the  base  cover 
trapping  air  to  prohibit  water  from 
entering  the  splice  area  when  installed 
in  locations  prone  to  temporary 
flooding.  Pedestals  designed  to  be 
mounted  extra  high  on  poles  for 
locations  siisceptible  to  deep  snow  shall 
have  a  bottom  close-off  option  available 
to  prohibit  the  ingress  of  birds,  rodents 
and  insects. 

(iii)  The  external  housing  components 
on  all  outside  plant  housings  shall 
provide  reasonable  protection  against 
accidental  removal  or  vandalism. 
Housings  shall  be  equipped  with  a  cover 
plate  retaining  bolt  and  cup  washer  that 
may  be  opened  only  with  an  industry 
accepted  socket  type  can  wrench. 
Housings  may  be  equipped  with 
provisions  to  allow  the  purchaser  to 
install  a  padlock. 

(iv)  Installed  housings  shall  resist  the 
disassembling  force  of  frost  heaving 
applied  to  the  bottom  of  ground  line 
cover  plates.  The  base  cover  must 
remain  stationary  to  stabilize  the 
contents  of  the  housing  cavity. 

(v)  In  an  effort  to  provide  protection 
against  dust  penetration,  blowing  snow, 
rain,  and  ultraviolet  light  degradation  of 
internal  components,  all  mechanical 
gaps  shall  be  restricted.  The  use  of  seals, 
overlaps,  gaskets,  and/or  dovetailing  is 
required  to  assure  satisfactory 
protection  of  housed  equipment. 

(vi)  Knockouts,  cutouts,  or  notches 
designed  to  accommodate  aerial  service 
drops  shall  not  be  permitted.  A  design 
option  for  housings  intended  to 
accommodate  service  drops  shall 
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include  a  separate  channel  or  equivalent 
■n  the  base  cover  to  allow  future 
additions  of  service  drops  without  the 
removal  of  gravel  or  the  moisture  berrier 
in  the  base  of  the  housing.  Service  wire 
nhannels  must  be  designed  to  prevent 
the  entry  of  birds,  reptiles,  rodents  and 
insects. 

(vii)  Minimal  venting  of  SAI  housings 
may  be  necessary  to  relieve  internal 
pressure  and  condensation. 

(viii)  There  shall  be  no  alumimtm 
housing  components  that  will  beoonie 
-buried  in  the  soil  when  the  housing  is 
properly  installed. 

(ix)  Housing  components  may  be 
assembled  using  rivets,  welds,  glue, 
bolts  and  nuts,  or  other  techniques 
suitable  for  the  materials  involved. 

(x)  Housings  and  their  components 
that  require  field  assembly  must  be 
capable  of  being  assembled  with  tools 
normally  available  to  outside  plant 
technicians. 

(xi)  Hinged  doors  on  SAI  housings 
and  large  pair  count  splice  housings 
shall  be  equipped  with  a  device  that 
restrains  the  doors  in  the  open  position. 

(xii)  Outside  plant  housings  shall  be 
free  of  sharp  edges,  burrs,  etc.,  that 
could  present  a  safety  hazard  to 
personnel  involved  in  installation  and 
use  of  the  product  or  to  the  general 
public.  Surfaces  inside  housings  must 
not  allow  pinching  of  conductors  during 
installation  of  cover  plates  or  the 
opening  and  closing  of  doors. 

(xiii)  A  ground  Une  mark  shall  be 
provided,  approximately  15  cm  (6  in.) 
below  the  top  edge  of  the  housing  base 
cover  plate  on  housings  intended  for 
ground  level  mounting.  Base  cover 
plates  shall  have  a  minimum  height  of 
31  cm  (12  in.). 

(xiv)  Any  housing,  which  weighs  in 
excess  of  91  kilograms  (kg)  (200  pounds 
(lb)),  including  its  contents,  shall  be 
equipped  with  lifting  brackets  for 
attaching  hoisting  cables  or  chains. 

(xv)  Housing  sUkes  shall  be  a 
minimum  of  107  cm  (42  in.)  in  length. 
If  fabricated  bom  steel,  they  shall  have 
a  minimum  thickness  of  No.  13  gauge  as 
measured  according  to  American 
Society  for  Testing  and  Materials 
(ASTM)  A  525-91b.  Stakes  shall  be 
formed  into  a  "U"  chaimel  with  a 
minimum  depth  of  2  cm  (0.75  in.).  The 
stake  shall  be  a  single  part  of  suitable 
design  strength  for  driving  91  cm  (36 
in.)  into  the  soil  with  hand  tools 
without  damage  such  as  bending  or 
warping.  The  stake  shall  have  adequate 
mounting  holes  having  a  minimum 
separation  of  15  cm  (6  in.)  for  mounting 
the  housing  baseplate.  The  st^e 
material  must  resist  corrosion  and 
deterioration  when  exposed  to  soil  and 
atmospheric  conditions. 


(xvi)  The  housing  design  must  permit 

a  logical  progression  of  installation 
steps  that  would  normally  be 
encountered  in  ty]Mca]  field 
installations. 

(xvii)  Provisions  for  attaching 
housings  to  stakes,  poles,  walls,  other 
housings,  or  pads  shall  be  provided  fot 
each  design  intended  for  those 
purposes.  Locations  of  botes  for 
mounting  attachments  may  be  provided 
by  knockouts  on  above  ground 
compooents.  Mounting  bote  locations 
for  below  ground  components  may  be 
predrilled. 

(xviii)  Pole  mounting  hardware  shall 
provide  at  least  1.3  cm  (0.5  in.) 
clearance  fix>m  the  pole  to  the  housing. 
Pole  mounting  brackets  shall 
accommodate  the  wide  range  of  pole 
sizes  used  in  the  telephone  industry, 
(xix)  Pad-moimted  housings  shall 
have  hardware  available  for  anchoring 
the  housing  base  to  the  pad.  A  template 
may  be  provided  to  assist  in  the  location 
of  mounting  attachment  details  for  pad 
preparation. 

(xx)  Housings  equipped  with  stub     ' 
cables  shall  have  strain  relief  devices  to 
permit  shipping  and  handling  of  the 
housing  without  damage  to  the  housing 
or  stub  cables.  Only  REA  accepted  cable 
shall  be  used  for  stub  cables.  The  cable 
manufacturer's  recommendations  • 
concerning  minimum  bend  radius  shall  . 
be  observed.  The  minimum  bend  radius 
for  most  copper  cables  is  10  times  the 
cable  diameter. 

(xxi)  Cable  supports  shall  be  provided 
near  the  top  of  the  ground  line  cover 
and  other  appropriate  locations  within 
the  housing  to  provide  cable  stability 
consistent  with  the  intended  use  and 
capacity  of  the  housing.  Cable  supports 
shall  be  capable  of  holding  a  minimum 
load  of  23  kg  (50  lb). 

(xxii)  An  adequate  supply  of 
nonmetallic  retainer  clips  or  tie  wraps 
capable  of  supporting  a  minimum  load 
of  23  kg  (50  lb)  shall  be  provided  with 
the  housing.  Adequate  spaces  for 
installation  of  the  clips  or  tie  WTaps 
must  be  provided  on  the  housing 
backplate  and  cable  supports. 

(xxiii)  Housing  chamcwrs  designed  for 
splicing  operations  shall  be  equipped 
with  insulated  supporting  straps  or  rods 
suitable  for  supporting  splice  bundles. 
The  insulation  on  the  straps  or  rods 
shall  extend  for  the  entire  length  of  the 
device  and  shall  have  a  dielectric 
strength  of  15  kilovohs  (kv)  direct 
current  (dc)  minimum.  Housings  having 
an  "H"  fr^me  design  where  both  front 
and  rear  covera  may  be  removed  may 
incorporate  insulated  tie  bars  to  be  used 
as  cable  supports. 

(xxiv)  Housings  designed  to  contain 
equipment  in  addition  to  splices  shall 


be  equipped  with  a  device  lor 
physically  separating  the  splice  area 
frtjm  the  service  area  of  the  housing. 

(xxv)  A  dielectric  shield  rated  at  15  kv 
dc  shall  be  provided  to  enclose  the  caWe 
splice  area.  The  shield  shall  extend  from 
the  lower  cable  supports  to  within  2.5 
cm  (1  in.)  of  the  top  of  the  bousing.  The 
shield  shall  be  equipped  with  Velcro  or 
equivalent  fastening  devices  designed  to 
hold  the  shield  in  both  the  open  or 
closed  positions.  The  fastening  devices 
shall  extend  along  the  entire  vertical 
edee  of  the  dielectric  shield. 

(xxvi)  Mounting  arrangements  for  a 
variety  of  terminal  blocks  and  other 
equipment  shall  be  provided  by  means 
of  good  housekeeping  panels  or  other 
devices  that  may  enhance  the  service 
aspect  of  the  housing. 

(xxvii)  Housings  c^igned  for  SAI 
cabinets  may  be  shipped  with  terminal 
blocks  Installed  and  stub  cables 
attached.  If  this  option  is  exercised,  the 
stub  cables  and  terminal  blocks  must  be 
REA  accepted.  In  all  cases.  SAI  cabinets 
must  be  equipped  with  appropriate 
mounting  devices  for  instaUing  the 
peripheral  equipment  required  for  a 
serving  area  interface. 

(xxviii)  SAI  cabinets  shall  be  designed 
to  provide  physical  separation  between 
the  splicing  area  and  the  area  provided 
for  running  cross-connect  jumpers. 

(xxix)  SAI  cabinets  and  large  splice 
housings  must  have  an  external  feature 
for  attaching  a  padlock  to  prevent 
unauthorized  entry. 

(xxx)  Each  housing  shall  have  a 
tinned  or  zinc  electroplated  copper 
alloy  or  equivalent  connector  plate  or 
bar  to  be  used  for  terminating  ground 
and  cable  shield  bond  connections.  The 
device  shall  be  equipped  with  captive 
studs  and  nuts  with  captive  lock 
washers  designed  for  attaching  6 
American  Wire  Gauge  (AWG)  copper 
bonding  harness  wire  or  braid  and  a  6 
AWG  copper  ground  wire.  Connector 
plates  shall  be  equipped  with  enough 
studs  and  nuts  to  provide  individual 
connections  equivalent  to  the  maximum 
number  of  cahle  sheaths  recommended 
for  the  housing.  Housings  shall 
incorporate  design  features  that  enable 
the  field  installation  of  at  least  one 
additional  connector  plate  for  service 
conditions  that  require  numerous 
connections.  A  bonding  and  grounding 
system  capable  of  providing  support 
and  strain  relief  for  service  wires  shall 
be  provided  for  housings  intended  for 
use  as  distribution  points.  The  bonding 
system  shall  be  designed  to  provide 
sheath  continuity  as  cable  and  service 
wires  are  installed,  and  prior  to  any 
other  operation  being  performed.  TTie 
bonding  arrangement  shall  provide 
electrical  continuity  between  all  bonds 


and  the  ground  connector  plate.  The 
bonding  and  grounding  arrangement 
shall  permit  the  lifting  of  individual 
cable  ground  connections  for  testing  and 
cable  locating  activities  without 
jeopardizing  the  grounding  potential  of 
other  cables  that  may  enter  the  housing. 
The  bonding  and  grounding  system 
shall  be  capable  of  conducting  a  current 
of  1000  amperes  for  at  least  20  seconds. 

(4)  Warning  sign,  (i)  A  buried  cable 
warning  sign  shall  be  securely  attached 
to  the  outside  of  each  housing.  The    " 


lette  ing  information  on  the  sign  shall 
be  p  srmanent. 

(ii  For  pedestals,  the  sign  shall  be 
cent  »red  horizontally  on  the  front  cover 
and  he  top  of  the  sign  shall  be  not  more 
than  10  cm  (4  in.)  from  the  top  of  the 
hou!  ing. 

(ii )  For  SAI  cabinets,  the  sign  shall  be 
cent  tred  horizontally  and  vertically  on 
the  (  oor.  If  there  are  two  doors,  the  sign 
shal  be  mounted  on  the  left  door. 

(i\ )  Deviations  from  warning  sign 
loca  ion  requirements  are  permitted 


only  for  housing  design  constraints. 
Alternate  sign  locations  will  be 
considered  by  REA. 

(v)  The  REA  standard  sign  design  is 
shown  in  Figure  1. 

(5)  Housing  materials,  (i)  Materials 
used  in  housings  shall  present  no 
enviroimiental  or  safety  hazard  as 
defined  by  industry  standards  or 
Federal,  State,  or  local  laws  and 
regulations.  Figure  1  is  as  follows: 
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FIGURE   1 
WARNING  SIGN 


7.5  cm   (3  in.)   approx 


CAUTION 
BURIED 
CABLE 


15   cm   (6in.) 
approx 


BEFORE  DIGGING 

IN   THIS  VICINITY 

PLEASE  CALL 

.    TELEPHONE 
COMPANY 
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(ii)  All  materials  are  required  to  have 
Are  resistance  ratings  consistent  with 
recognized  industry  standards.  External 
materials  must  be  flame  resistant. 

(iii)  All  materials  used  in  the 
manufacture  of  housings  or  component 
parts  must  achieve  the  required  strength 
properties,  resist  deterioration  when 
exposed  to  outdoor  conditions,  and  be 
acceptable  to  REA  for  the  specific 
application.  New  materials  or  materials 
not  familiar  to  the  REA  staff  shall  be 
supported  by  test  and  performance  data 
which  demonstrates  their  suitability  for 
the  intended  use. 

(iv)  Nonmetallic  housing  materials 
shall  have  a  fungus  growth  rating  no 
greater  than  one  according  to  ASTM  G 
21-90. 

(v)  Metallic  components  shall  be 
either  corrosion  resistant  or  protected 
against  corrosion  and  must  not  produce 
galvanic  corrosion  in  wet  or  humid 
conditions  on  other  metals  that  may  be 
present  in  the  housing  environment. 

(vi)  Mill  galvanized  steel  used  in  the 
manufacture  of  housings  shall  comply 
with  the  appropriate  requirements  of 
one  of  the  following  standards: 

(A)  ASTM  A  109-91; 

(B)  ASTM  A  366/A  366M-91; 

(C)  ASTM  A  525-91b;  or 

(D)  ASTM  A  526/A  526M-90. 
(vii)  Hot  rolled  steel  shall  comply 

with  the  appropriate  requirements  of 
one  of  the  following  standards: 

(A)  ASTM  A  569/A  569M-91a;  or 

(B)  ASTM  A  621/A  621M-92. 
(viii)  Cold  rolled  steel  shall  comply 

with  the  appropriate  requirements  of 
one  of  the  following  standards: 

(A)  ASTM  A  109-91;  or 

(B)  ASTM  A  366/A  366M-91. 
(ix)  Steel  parts  used  for  internal 

housing  brackets  shall  be  hexavalent 
chromate  coated  or  zinc  plated  in 
accordance  with  ASTM  B  633-85. 

(x)  Hardware  items  used  for 
assembling  or  fastening  housing 
components  shall  be  300  series  or 
passivated  400  series  stainless  steel  or 
hot  dip  galvanized  in  accordance  with 
ASTM  A  153-82  (1987).  Other  materials 
will  be-considered  by  REA  on  an 
individual  basis. 

(xi)  Aluminum  components  shall  be 
-  fabricated  from  alloy  types  5052  or  6061 
or  other  types  that  have  been  recognized 
as  having  acceptable  corrosion 
resistance  and  formability  and 
weldability  features. 

(xii)  Nonmetallic  parts  must  be 
resistant  to  solvents  and  stress  cra<  king 
and  shall  be  compatible  with  metals  and 
other  materials  such  as  conductor 
insulations  and  filling  compounds  used 
in  the  manufacture  of  cable.  Plastic 
materials  must  be  noncorrosive  ta 
metals  and  resist  deterioration  whnn 


ex  losed  to  industrial  chemical 

po  lutants,  ultra-violet  rays,  road  salts, 

cle  oning  agents,  insecticides,  fertilizers, 

or  jther  detrimental  elements  normally 

en  ;oimtered  in  the  outdoor 

en  dronment. 

xiii]  Housing  door  seals  and  gaskets 
m«  y  be  manufactured  from  rubber  or 
syi  ithetic  rubber-like  elastomer 
m<  terials.  Seals  and  gaskets  shall 
ex  libit  a  high  degree  of  weatherability 
wi  h  an  effective  life  of  at  least  30  years 
in  he  outdoor  environment.  The 
ms  terial  shall  be  tear  resistant  and  have 
a  1  iw  compression  set. 

5)  Housing  finish  requirements,  (i) 
Al  interior  and  exterior  surfaces  of 
ho  isings  shall  be  free  from  blisters, 
vn  nkles,  cracks,  scratches,  dents,  heat 
mi  rks,  and  other  defects. 

ii)  There  shall  be  inherent  design 
pr  ivisions  to  prevent  objectionable 
de  erioration  of  the  housing  such  as 
ru:  ting,  exposure  of  fiber  or 
de  amination.  Secondary  protection, 
sui  ;h  as  galvanizing  over  steel  per  ASTNl 

126/A  526M-90  or  anodizing  over 
ah  minum,  shall  be  provided  to  ensure 
re  ability  over  the  projected  30  year 
de  iign  life  of  the  housing. 

iii)  Painted  metal  housings  shall  have 
a  I  linimum  gloss  of  60  (60°  specular)  in 
accordance  with  ASTM  D  523-89. 

iv)  All  painted  surfaces  shall  have  a 
ui  iform  color  and  texture  in  accordance 
w  th  ASTM  D  3928-89.  Nonmetallic 
ho  asings  shall  meet  recognized  industry 
st«  ndards  concerning  optical 
ap  learance  for  gloss  and  haze  as 
ap  ilicable  for  the  material. 

v)  The  colors  of  housings  that  REA 
will  consider  for  acceptance  shall  be  as 
fo  lows: 


Color 


Gi  sy-Green 

Gi  sen  ^ 

O  inge 


CI  ocolate 


Standard 


Munsell  6.5  GY  6.03/1 .6 
Munsell4.4  GY  6.74/1 .5 
Munsell  8.8  G  2.65/5.3 
Federal  Standard  595A 
Color  Numtier  12246 
Munsell  0.15YR  5.26/13.15 
Munsell  5.27YR  2.40/2.60 
Color  Numt)er  835 


7)  Installation  requirements,  (i)  The 
d(  sign  of  the  housing  must  provirie  for 

ogical  and  normal  installution 
s(  i^uence,  i  e.,  excavation,  installation  of 
a  oundaticn  or  base  and  anchoring 
di  vices,  addition  of  hardware, 
ir  itallation  and  bonding  of  cables, 
s{  licing,  addition  of  service,  and  final 
cl  )sing. 

[ii)  No  special  tools  or  equipment 
ol  ler  than  that  usually  carried  by 
oi  tside  plant  technicians  and 
c<  nstruction  crews  must  be  required  for 
ir  stallation  of  the  housing.  Security 


devices  are  the  exception  to  this 
requirement. 

(iii)  Installation  hardware  shall 
maintain  housings  in  an  erect  and  stable 
position  when  subjected  to  normal 
storm  loads.  Pad-mounted  designs  must 
accommodate  precast  or  cast-in-place 
reinforced  concrete  or  other  suitable 
prefabricated  material.  Brackets,  inserts 
for  fastening,  conduit  openings,  or  other 
items  necessary  for  a  pad-mounted 
installation  must  be  provided.  The 
manufacturer  shall  provide  detailed 
drawings  or  a  template  for  locating 
inserts,  conduit  openings,  or  slots  for 
cast-in-place  pad  construction. 

(e)  Performance  criteria  and  test 
procedures  for  housings — (1)  General 
information,  (i)  The  housing 
manufacturer  shall  perform  adequate 
inspections  and  tests  to  demonstrate 
that  housings  and  housing  components 
comply  with  REA  requirements. 

(ii)  Testing  shall  be  performed  at  a 
room  temperature  of  24±3  "C  (75±5  °C). 
Temperatures  for  testing  performed  at 
other  than  room  temperature  shall  be 
determined  as  near  the  center  of  the 
product  under  test  as  practical. 

(2)  Description  of  test  housing,  (i) 
Each  distinctly  designed  and  configured 
family  of  housings  intended  to  perform 
a  particular  function  shall  be  tested. 

(ii)  The  typical  test  sample  shall 
consist  of  the  exterior  housing 
components  such  asX;overs,  backplates, 
good  housekeeping  panels,  cap 
assembly,  anchor  posts,  decals,  etc. 
Interior  components  must  include  the 
bonding  and  grounding  hardware  for 
cables  and  service  wires  and  the 
dielectric  shield.  The  housing  may 
include  terminal  blocks  or  cross-connect 
modules,  cable  splices,  or  the  typical 
outside  plant  equipment  the  housing  is 
designed  to  contain  and  protect. 

(3)  Environmental  requirement  for 
housings — (i)  Thermal  shock.  The  test 
housing  shall  be  placed  in  a  test 
chamber  and  exposed  to  the 
temperat'ure  cycle  of  Figure  2  for  five 
complete  cycles.  The  step  function 
nature  of  the  temperature  changes  may 
be  achieved  by  insertion  and  removal  of 
the  test  housing  from  the  chamber.  The 
soak  time  at  each  temperature  shall  be 
four  hours.  The  housing  shall  be 
removed  from  the  test  chamber  at  the 
conclusion  of  the  five-cycle  period. 
After  the  test  housing  temperature  has 
stabilized  to  room  temperature,  the 
housing  must  be  inspected  for 
deterioration  of  materials  and 
satisfactory  operation  of  mechanical 
functions.  Figure  2  is  as  follows: 
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FIGURE  2 
THERMAL  SHOCK   TEMPERATURE  CYCLE 
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(ii)  Thermal  shock  and  humidity.  The 
test  housing  shall  be  placed  in  an 
environmental  test  chamber  at  95  ±  3 
percent  (%)  relative  hixmidity  (RH)  and 
temperature  cycled  per  Figure  3  for  a 
period  of  30  days.  At  the  end  of  the  test 
there  shall  be  no  rust  or  corrosion  of  any 
closure  components.  Minor  corrosion 
due  to  surface  scratches,  nicks,  etc.  is 
permitted.  If  the  closure  is  made  of  a 
nonmetallic  material,  there  shall  be  no 
signs  of  degradation  Figure  3  is  as 
follows: 
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FIGURE  3 

ENVIRONMENTAL   TEST  CHAMBER 
TEMPERATURE  CYCLE 
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Note:     Relative  Humidity  =95%  ±   3% 
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(iii)  Humidity  and  condensation.  Test 
panels  shall  be  placed  in  an 
environmental  chamber  and  subjected 
to  1,008  hours  (42  cycles)  of  exposure 
per  ASTM  D  2247-92.  One  cycle 
consists  of  24  hours  of  100%  humidity 
(with  condensation  on  the  panels)  at  a 
cabinet  temperature  of  38±1  "^  (10012 
"F)  and  an  ambient  temperature  of  25±1 
•C  (7712  'F)  without  heat  input.  Upon 
completion  of  cycling,  the  test  panels 
shall  be  subjected  to  an  11  newton- 
meter  (N-m)  (100  pound-inches  (Ib-in.)) 
impact  test  using  the  Gardner-Impact 
Tester  or  equivalent.  Test  panels  shall 
show  no  sul>strate  or  coating  cracking  or 
loss  of  coating  adhesion  on  either  side. 

(iv)  Weatherability.  Three  test  panels 
shall  be  tested  for  weatherability  in 
accordance  with  the  appropriate 
procedures  of  either  ASTM  D  822-69  or 
ASTM  G  23-90.  Total  exposure  time 
shall  be  a  minimum  of  800  hours. 
Failure  is  defined  as  fading,  cracking, 
blistering,  or  delamination  on  any  of  the 
three  test  panels. 

(v)  Low  temperature  durability.  Low 
temperature  durability  shall  be  proven 
by  exposing  the  three  test  panels  from 
(e)(3)(iv)  of  this  section  to  at  least  25 
continuous  cycles  of  the  following  test 
sequence: 

(A)  To  insure  complete  saturation  of 
the  three  test  panels,  soak  them  for  96 
hours  in  a  container  of  distilled  water 
2212 'C  (71.614  "F); 

(B)  Lower  the  temperature  of  the 
water  and  the  immersed  test  panels  to 

-  2812  "C  { - 18.414  "F)  and  stabilize  for 
24  hours; 

(C)  Thaw  the  water  with  the  samples 
to  2212  "C  (71.614  T)  and  stabilize  for 
24  hours; 

(D)  Repeat  the  procedure  24  times. 
Any  cracking,  crazing,  deforming,  or 
delaminating  on  any  of  the  three  test 
panels  shall  be  considered  a  failure;  and 

(E)  Remove  the  samples  from  the 
water  and  impact  test  the  three  panels 
by  delivering  a  force  of  11.3  N-m  (100 
Ib-in.)  using  a  Gardner-Impact  Tester  to 
each  specimen  at  71,  22,  and  -  2812  "C 
(159.8,  71.6,  and  - 18.414  T),  after 
stabilizing  them  at  those  temperatures 
for  at  least  two  hours.  Visual  inspection 
shall  reveal  no  deformation  or 
perforations  on  any  of  the  test  panels, 

(vi)  Corrosion  resistance.  Corrosivity 
shall  be  tested  in  accordance  with  the 
requirements  of  ASTM  B  117-90.  Both 
scribed  and  unscribed  panels  shall  be 
evaluated  following  the  procedures  of 


AS'  'M  D  1654-92.  Scribed  panels  shall 
hav  i  a  rating  of  at  least  six,  following 
SOC  hours  of  exposure  to  salt  fog,  and 
the  unscribed  panels  shall  have  a  rating 
no  ower  than  10,  after  1,000  hours 
exp  3sure.  Visual  rust  inspection  shall 
comrm  no  more  than  0.03%  rusting 
(nis  grade  9)  of  the  surface  area  of  the 
test'sample  when  evaluated  in 
accordance  with  ASTM  D  610-85(1989). 
Thej  unscribed  samples  shall  be 
imriacted  with  an  11.3  N-m  (100  Ib-in.) 
fore  s,  using  a  Gardner-Impact  Tester  or 
equ  valent.  Visual  inspection  of  the 
imp  acted  samples  shall  reveal  no  loss  of 
adb  3sion  between  the  base  material  and 
the  coating  or  cracking  at  the  finish  on 
the  lest  panels. 

{\  ii)  Fungi  resistance.  Fungi 
resi  stance  of  nonmetallic  housing 
mat  srials  shall  be  tested  according  to 
the  iroceduresof  ASTM  G  21-90.  Any 
rati  ig  greater  than  one  shall  be 
con  iidered  a  failure. 

(\  iii)  Stress  crack  resistance.  The 
stre  is  cracking  characteristics  of 
nou  metallic  housing  components  shall 
be  t  ssted  in  accordance  with  ASTM  D 
1690-70  (Reapproved  1988).  The  tests 
shall  be  performed  at  4912V2  C  (12014V2 
F)  fi  >r  14  days  and  exposed  to  the 
foil  >wins  materials: 

()  l)  Industry  recognized  filling 
con  pounds; 

(Bj  Isopar  M; 

(d)  Industry  recognized  solvents; 

(D)  Industry  recognized  encapsulants; 
and 

(I :)  Commonly  used  insect,  pest,  and 
we<  d  control  products  and  agricultural 
fert  lizers. 

(i  k)  Chemical  resistance.  (A)  Chemical 
resi  >tance  shall  be  determined  by 
imr  lersing  representative  nonmetallic 
mat  erial  samples  in  each  of  the 
foil  iwing  solutions  for  72  hours  at  2212 
-C    71.614  »F): 

(  )  3%  sulfuric  acid; 

(. ')  100  parts  per  million  (ppm) 
trie  iloroethane  in  water; 

(;  )  0.2  N  sodium  hydroxide;  and 

(  )  Unleaded  high  octane  gasoline. 

(  I)  There  shall  be  no  swelling, 
def  >rmation,  or  softening  of  the  material 
san  pies  or  any  discoloration  of  the 
soli  ition. 

(; :)  Ultraviolet  resistance.  Test  panels 
of  I  letallic  and  noiunetallic  outer 
hot  sing  materials  shall  be  subjected  to 
70(  hours  exposure  per  ASTM  D  2565- 
92  1  ising  the  type  BH  apparatus.  The 
par  els  shall  not  exhibit  fading, 
blii  tering,  checking,  or  delaminution. 


(xi)  Weathertightness.  The  housing 
shall  be  mounted  in  its  typical  field 
installation  position  and  sprayed  with 
water.  The  temperature  of  the  water 
shall  be  adjusted  to  be  equal  to  or 
wanner  than  the  temperature  of  the 
cabinet  interior  to  avoid  the  possibility 
of  condensation.  A  water  spray  head 
shall  be  used  to  direct  water  at  the 
housing  so  that  the  water  stream  will 
strike  the  assembly  at  a  downward  angle 
of  45  degrees.  The  flow  of  the  water 
shall  be  3.8  liters  per  minute  (one  gallon 
per  minute),  with  276  kilopascals  (40 
pounds  per  square  inch)  head  of 
pressure.  The  spray  head  shall  be  held 
1.8  meters  (m)  (6  feet  (ft))  from  the  test 
cabinet.  The  spray  head  shall  be 
adjusted  so  that  water  impinges 
uniformly  over  the  housing  surface.  The 
duration  of  the  test  shall  be  five 
minutes.  All  vertical  cabinet  surfaces 
shall  be  tested  by  this  procedure.  The 
exterior  of  the  cabinet  shall  be 
thoroughly  dried  with  towels  (no  heat 
drying)  prior  to  examination  of  the 
housing  interior.  The  interior  of  the 
housing  shall  be  checked  for  presence  of 
water.  Wetting  of  over-lapping  surfaces 
is  permitted.  There  shall  be  no  presence 
of  water  inside  the  housing. 

(xii)  Wind  Resistance.  (A)(1)  Stub  pole 
or  wall  mounted  SAI  and  large  pair 
coimt  splice  housings  shall  be  subjected 
to  a  load  (F)  as  shown  in  Figiu-e  4  and 
the  following  table  to  simulate  the 
turning  moment  equivalent  to  a  uniform 
wind  load  of  161  kilometers  per  hour 
(km/h)  (100  miles  per  hour  (mi/h)) 
perpendicular  to  the  largest  surface  area. 


Maximum  area  of  larg- 
est surface  square  cen- 
timeters cm* 
(Square  inches)  (in.^) 

Load 

hg 

(tb) 

5.200  (800)  or  less  

5.201  to  9,100  (801  to 
1,400) 

18 
32 
45 
57 

(40) 

(70) 

(100) 

(125) 

9,101  to  13,000  (1.401 
to  2.000) 

13.001  to  16,200  (2,001 
to  2,500) 

Note:  The  procedures  for  housings  with 
larger  surface  area  will  be  evaluated  by  REA 
on  a  case-by-case  basis. 

(2)  The  housing  shall  remain  in  its    • 
original  mounting  position  throughout 
the  test  and  exhibit  no  mechanical 
deformation. 

[3]  Figure  4  is  as  follows: 
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.  FIGURE   4 
TURNING  MOMENT  -   POLE  MOUNTED   HOUSINGS 


A(japter  bracket 
as  required 
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(B)(1)  Pad  or  ground  mounted  SAI 
the  following  table  to  simulate  the 
h)  perpendicular  to  the  largest  surface  area 


splice  housings  ^hall  be  subjected  to  a  load  (F)  as  shown  in  Figiue  5  and 
ove^uming  moment  equivalent  to  a  imiform  wind  load  of  161  km/h  (100  mi/ 


Height  cm  (in.) 


Maximum  area  of  largest  surface  cm^  (in.^) 


Load 


kg 

(lb) 

91 

(200) 

104 

(230) 

118 

(260) 

91 

(200) 

109 

(240) 

127 

(280) 

145 

(320) 

163 

(360) 

181 

(400) 

109 

(240) 

127 

(280) 

150 

(330) 

172 

(380) 

190 

(420) 

213 

(470) 

122  (48)  or  less  . 
123-152  (49-60' 


11.000  1,700) 
11, 001 -rl  3.000 


13,00H 

11.700 

11.701- 

14,301- 

16.201- 


153-183(61-72) 


18.801-  20.800 
20.801-  23.400 


14.300 
14,301- 
16.i901- 


1«.501-  22.700 
22.701-  25.300 
25,301-  27.900 


14.900 
1.800) 
14.300 
16.200 
18.800 


2,200) 
16.900 
19.500 


or  less 

(1.701-2.000) 
(2.001-2.300) 

or  less  

(1.801-2.200) 
(2.201-2.500) 
(2.501-2.900) 
(2.901-3.200) 
(3,201-3,600) 

or  less 

(2.201-2.600) 
(2,601-3.000) 
(3.001-3.500) 
(3.501-3.900) 
(3,901-4,300) 


Note:  The  procedures  for  housings  with  larger 

(2)  The  housing  shall  remain  in  its  original 
tion. 

(3)  Figure  5  is  as  follows: 
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FIGURE  5 
OVERTURNING  MOMENT,  PAD  MOUNTED  HOUSINGS 


15  cm  (6 


Strap  or  other 
device  os 
required 


Notes: 


1.  The  load     F'  shall  be  applied  perpendicular 
to  the  cabinet  width   where  the  width   is 
greater  than   the  depth. 

2.  If  a  foundation  is  used,   the  load  "F"  shall 
be  applied  toward  the  edge  nearest  to  the 
cabinet. 
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(xiii)  Fire  resistance.  (A)  The  test 
housing  shall  be  installed  in  a  manner 
typical  of  field  installation.  U.S.  No.  1 
wheat  straw  shall  be  placed  on  the 
ground  around  the  housing  base  in  an 
one  meter  (3  ft)  radius  at  an 
approximate  depth  of  10  cm  (4  in.).  The 
straw  shall  be  ignited  and  permitted  to 
bimi  fully.  After  the  housing  has  cooled, 
its  contents  shall  be  inspected  for 
evidence  of  ignition,  melting,  burning, 
or  structural  damage.  Damage  sufficient 
to  impair  service  constitutes  failure. 

(B)  Polymeric  materials  shall  be  tested 
in  accordance  with  the  Underwriters 
Laboratories  Publication  (UL)  94,  dated 
June  18, 1991.  Materials  used  in  housing 
components  shall  have  a  rating  of 
94V-0  or  94V-1  and  shall  not  sustain 
combustion  when  an  open  flame  source 
is  removed. 

(4)  Mechanical  requirements  fat 
housings — (i)  Impact  resistance.  The  test 
housing  shall  be  subjected  to  the 
following  impacts  according  to  its 
minimum  volume  or  minimimi  width 
and  depth  as  shown  in  the  following 
table: 


Minimum 

43lumecm' 

(in.') 


L>ssthan 
35,000 
(2,100). 

3  1,000 
(2,100)  or 
greater. 


Minimum 

width  or 

depth  cm 

(in.) 


Less  than 
13  (5). 

13  (5)  or 
greater. 


impact  force 


N-m 


68 

136 


(Ib-ft) 


(50) 
(100) 


(A)  The  impact  force  shall  be 

d  ilivered  to  the  front,  back,  and  top 
s)  irfaces.  Circular  housings  shall  be 
ii  ipacted  on  side  surfaces  180°  apart 
a]  id  on  the  top.  The  device  used  to 
d  diver  the  force  shall  be  spherical  and 
a;  tproximately  25  to  31  cm  (10  to  12  in.) 
ii  diameter.  A  typical  test  procedure 
n  ay  include  the  use  of  a  hard  rubber 
b  iwUng  ball,  weighing  6  to  7  kg  (13  to 
li  >  lb),  enclosed  in  a  mesh  bag.  attached 
to  a  rope  with  a  m§tal  ring.  The  load 
si  all  be  dropped  vertically  on  the  top 
St  xface  and  applied  to  the  sides  v^th  a 
p  indulum  motion  using  the  appropriate 
hi  light  and  extension  arm  to  achieve  the 
required  impact  force.  The  housing 
must  be  impacted  at  the  approximate 
m  id-point  of  the  surface  area. 

(B)  Housings  shall  be  conditioned  for 
i  minimum  of  eight  hours  at  -40''C 

( •  ■  40*7)  in  an  environmental  chamber 
pi  lor  to  testing.  If  the  chamber  is 
iz  sufficient  la  size  to  conduct  tests 
w  ithin  the  chamber,  the  housing  may  be 


removed  and  shall  be  tested  writhin  10 
minutes  after  removal. 

(C)  After  impact  testing,  the  housing 
shall  not  exhibit  fractured  or  ruptured 
surfaces  sufficient  to  allow  the  ingress 
of  moisture  or  dust.  The  housing  shall 
not  exhibit  mechanical  damage  that 
would  impair  the  functioning  of  hinges, 
latches,  locks,  etc. 

(ii)  Load  deflection.  Free  standing 
buried  plant  housings  shall  be  tested  for 
load  deflection  in  accordance  with 
Figure  6.  The  assembled  housing  shall 
be  rigidly  held  in  place  by  a  mechanical 
means  to  simulate  a  normal  field 
installation.  A  length  of  wire  or  cable, 
or  other  suitable  material,  shall  be 
placed  around  the  top  section  of  the 
housing  and  deadended.  The  wire  or 
cable  shall  be  initially  tensioned  to  23 
kg  (50  lb).  A  measurement  shall  then  be 
taken  of  the  deflection  of  the  housing  at 
the  top  as  shown  in  Figure  6.  Tlie 
deflection  shall  be  recorded  at 
incremental  loads  of  23  kg  (50  lb)  imtil 
destruction  of  the  housing  occurs.  The 
average  load  for  the  three  directions 
shall  not  be  less  than  136  kg  (300  lb) 
and  the  minimum  load  in  any  direction 
shall  be  113  kg  (250  lb).  Failure  is 
defined  as  housing  component  fracture 
or  crazing  of  the  housing's  surface 
finish.  Figure  6  is  as  follows* 
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FIGURE  6 
MEASURING  LOAD   DEFLECTION 


6  cm 
(2.5  in) 


Measure  (deflection   of  housing   at   this  point 


^=^— Load 


—  Front 


\ Secure  wire  or  coble   to  prevent   it 
from   sliding   off  end   of  housing 


1  — "Load 


—  Side 


3 Load 


—  Bock 


Rigidly  held   to  prevent   deflection 
below   this  point 


Notes: 

1.  One  pedestal -nnoun ted  housing  of  each   BD  classification   shall 
be  tested  to  failure  in   each   of  the  directions  shown  above. 

2.  A   total   of  three  pedestol-nnounted  housings  of  each  BD 
classification   shall   be  subjected  to  the  required  loads  in  each 
direction. 

3.  The  overage  load   for  the  three  directions  shall   not  be  less 
than   136   kilograms  (300  pounds).      The  minimum   load  shall   be 
113  kilograms  (250  pounds). 

4.  Pole  mounted  housin^gs  shall  be  subjected  to  the  some  loading 
criterio. 
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(iii)  Vibration  requirements.  The  test 
housing  and  its  contents  shall  be 
subjected  to  acceleration  at  a  sine  wave 
frequency  sweep  rate  as  shown  in 
Figure  7  for  a  housing  packaged  for 
shipment  and  Figure  8  for  an 
unpackaged  housing.  The  frequency 
sweep  may  be  performed  continually  or 
sequentially,  llie  test  shall  be 
conducted  once  along  each  of  three 
mutually  perpendicular  axes  of  the    . 
housing.  There  shall  be  no  mechanical 
or  electrical  degradation  of  the  housing 
or  its  contents.  Noticeable  damage  to  the 
housing  constitutes  failure.  Figure  7  and 
Figure  8  are  as  follows: 
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FIGURE  7 
.     VIBRATION   TEST  FOR  PACKAGED  HOUSINGS 

Acceieratiori   (m/s^) 


98.0 


r 


49.0 


9.8 


4.9 


0.98 


4.9   m/s' 


Sweep  Rate 
0.1    Octave /Min. 


5  10 

Frequency  (Hz) 


50 


100 


MOM       Fadaul  lUi^ef  /  Vol.  5 1.  Ng  203  /  Friday,  October  21,  1994  /  Rules  and  RegubHons 


VIBRATION  .TEST 


Acceleration  (m/s 
98.0   r- 


49.0 


9.8 


4.9 


0.98 


Sw 
0.1 


e€p 


Fre 


MLLMG  CODE  M10-16-C 


Federal  Regiiter  /  Vol.  59,  No.  203  /  Friday,  October  21,  1994  /  Rules  and  Regulations       53063 


FIGURE  8 
FOR  UNPACKAGED  HOUSINGS 
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(iv)  Drop  test  requirements.  Housings 
shall  be  subjected  to  appropriate  drop 
tests  according  to  their  weight.  The  drop 
tests  shall  be  performed  on  housings 
and  their  contents  as  normally  packaged 
as  well  as  on  unpackaged  housings.  The 
tests  shall  be  conducted  on  a  smooth 
level  concrete  floor  or  similar 
unyielding  surface.  For  corner  drops, 
the  packaged  housing  and  its  contents 
shall  be  oriented  at  impact  such  that  a 
straight  line  drawn  through  the  struck 
comer  and  package  geometric  center  is 
approximately  perpendicular  to  the 
impact  surface. 

(A)  Packaged  housings  and  their 
contents  weighing  91  kg  (200  lb)  or  less 
shall  be  capable  of  enduring  a  single 


drop  on  each  face  or  comer  without 
damage  from  a  height  specified  as 
follows: 


Packaged  housing  including  con- 
tents weight  kg  (lb) 


Packaged  housing  including  con- 
tents weight  kg  (lb) 


0  to  9(0  to  20)  

10  to  23  (21  to  50)  ... 
24  to  45  (51  to  100)  . 
46  to  91  (101  to  200) 


Drop 

height  cm 

(in.) 


92  to  453  (201  to  1000) 
Over  to  453  (1000)  


Drop 
hetgtit  cm 

(in.) 


30  (12) 
15(6) 


76(30) 
61  (24) 
53(21) 
46  (18) 


(B)  Packaged  housings  and  their 
contents  weighing  more  than  91  kg  (200 
lb)  shall  be  capable  of  enduring  a  single 
drop  on  each  of  two  diagonally  opposite 
corners  of  the  package  without 
significant  damage  from  a  height 
specified  as  follows: 


( 1 J  The  packaged  housing  and 
contents  shall  be  placed  on  its  normal 
shipping  base  with  one  corner 
supported  15  cm  (6  in.)  above  the  floor 
and  the  other  comer  of  the  same  end 
supported  30  cm  (12  in.)  above  the  floor 
as  shown  in  Figure  9.  The  unsupported 
end  of  the  package  shall  be  raised  so 
that  the  lowest  comer  reaches  the  height 
listed  above  and  then  allowed  to  fall 
freely.  Figure  9  is  as  follows: 
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(2)  The  procedure  of  paragraph 
(e)(4)(iv)(B)(l)  of  this  section  shall  be 
repeated  for  the  diagonally  opposite 
comer. 

[3]  The  packaged  housing  and 
contents  shall  be  capable  of  enduring  a 
single  drop  on  each  edge  of  the  base  of 
its  normal  shipping  position  from  the 
required  height  without  damage  and 
shall  remain  operational  without 
ftinction  impairment.  The  packaged 
housing  and  contents  shall  be  placed  on 
its  base  with  one  edge  supported  on  a 
sill  15  cm  (6  in.)  high  and  the 
imsupported  edge  raised  to  the  required 
height  as  shown  in  Figure  10  and 
allowed  to  fall  freely.  Figure  10  is  a» 
follows: 
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(4)  The  procedure  of  (eK4)(iv)(B)(5)  of 
this  section  shall  be  repeated  for  all 
edges  of  the  base. 

(C)  Unpackaged  housings  and  their 
contents  weighing  23  kg  (50  lb)  or  less 
shall  be  capable  of  eoduring  a  single 
drop  on  each  face  and  adjacent  corners 
without  significant  damage  from  a 
height  specified  as  follows: 


Packaged  housing  incJuding  con- 
tents weight  kg  (lb) 

Drop 

height  cm 

(in.) 

0  to  9  (0  to  20)  

10(4) 
8(3) 

10  to  23  (21  to  50)  

(D)  (1)  Unpackaged  housings  and  their 
contents  weighing  more  than  23  kg  (50 
lb)  shall  be  capable  of  enduring  a  single 
drop  without  significant  damage  when 
lifted  by  its  normal  hoisting  supports  as 
shown  in  Figure  11  and  with  its  lowest 
point  at  a  height  specified  as  follows: 


Packaged  housing  including  con- 
tents weight  kg  (lb) 

Drop 

height  cm 

On.) 

23  to  45  (51  to  100)  

5(2) 

(2)  Figure  11  is  as  follows: 
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(v)  Firearms  resistance.  All  housings 
shall  be  tested  for  resistance  to 
penetration  by  direct  impact  from  a  12 
gauge  shotgun  equipped  with  a 
modified  choke  and  the  use  of  a  3  V4 
dram  equivalent  powder  charge  and  35 
grams  #6  lead  shot  fired  from  a  distance 
of  15  m  (50  ft).  The  12  gauge  shotgun 
shall  be  fired  from  a  normal  standing 
position  at  the  front  side  of  the  housing. 
Penetration  through  the  housing  wall  by 
the  lead  shot  shall  constitute  failure. 

(vi)  Lifting  hardware  requirements. 
The  lifting  hardware  on  housings  and 
their  contents  that  weigh  more  than  91 
kg  (200  lb)  shall  be  tested.  The  housing 
.  shall  be  fastened  to  a  restraining  device 
such  as  a  concrete  slab  and  subjected  to 
loading  through  the  lifting  attachments 
to  simulate  the  lifting  load.  For  the  first 
test  a  lifting  hne  equipped  with  a 
dynamometer  shall  be  attached  to  the 
housing  lifting  hardware  and  a  load 
applied  equal  to  three  times  the  weight 
of  a  fully  equipped  housing. 
Eteformation  or  damage  to  the  housing 
or  lifting  hardware  constitutes  failure.  A 
second  test  shall  be  conducted  with  the 
same  arrangements  as  for  the  first  except 
that  a  load  shall  be  applied  equal  to  six 
times  the  weight  of  a  hilly  equipped 
housing.  There  shall  be  no  catastrophic 
failure  of  the  lifting  hardware  or 
housing. 

(vii)  Stab  cable  strain  relief  tests. 
Housings  equipped  writh  cable  stubs  and 
cable  shipping  retainer  shall  be  tested 
by  hfting  a  test  housing,  with  the 
maximum  length  and  weight  of  cable 
orderable,  in  a  manner  causing  the  full 
weight  of  the  cable  to  be  supported  by 
the  cabinet.  Examination  of  the  cable 
sheath  after  hfting  shall  reveal  no 
tearing,  rupturing,  or  other  damage.  The 
cable  conductors  and  shield  shall  be 
tested  for  shorts  and  opens.  Electrical 
defects  to  the  stub  cable  or  damage  to 
the  housing  constitutes  failure. 

(viii)  Door  restrainer  evaluation.  (A) 
The  housing  shall  be  positioned  with 
the  door  held  in  the  open  position  by 
the  dooi  restraining  device.  A  load, 
determined  in  accordance  with  the 
following  table,  shall  be  apphed  to  the 
center  of  the  door,  perpendicular  to  the 
door  and  in  each  of  the  opening  and 
closing  directions. 


Maximum  area  of  doa  surface 
cm2  (in.2) 


5.200  (800)  or  less  

5.201  to  9.100  (801  to  1,400)  .. 
9,101    to    13,000    (1,401     to 

2.000)  


Load 
kg    (lb) 


72  (160) 
127  (280) 


181  (400) 


Note:  Test  procedures  for  housings  with 
larger  doors  will  be  evaluated  by  REA  on  a 
case-by-case  basis. 


(B)  There  shall  be  no  functional 
failure  of  the  restraining  device  nor 
mechanical  damage  to  the  housing. 

(ix)  Security  evaluation.  The  security 
locking  device  shall  be  capable  of 
withstanding  a  maximum  torque  of  2.8 
N-m  (25  Ib-in.)  without  incurring 
physical  damage  to  the  closure,  thereby 
resulting  in  a  condition  where  the 
closure  cannot  be  either  accessed  or 
locked. 

(5)  Electrical  requirements  for 
housings.  Each  bonding  stud  and  nut 
location  shall  be  evaluated  by  attaching 
one  lead  from  a  dc  or  alternating  ciurent 
(ac)  power  source  to  a  bonding  stud 
with  the  nut  torqued  as  specified  by  its 
manufacturer  and  the  other  power 
source  lead  connected  to  the  closure 
grounding  conductor  connector.  The 
current  path  thus  estabhshed  must  be 
capable  of  sustaining  a  current  of  1,000 
amperes  root-mean-square  for  at  least  20 
seconds  without  fusing  or  causing  any 
damage  to  the  closure  or  its  contents. 

(6)  Finish  requirements— (i)  Impact 
resistance.  The  finish  on  painted  metal 
surfaces  shall  not  exhibit  radial  cracking 
on  the  impact  surface  (intrusion)  when 
indented  at  18  N-m  (160  Ib-in.)  with  a 
1.6  cm  (0.6  in.)  diameter  spherical 
indentor.  This  test  shall  be  performed  in 
accordance  with  ASTM  D  2794-92  with 
the  exception  that  the  test  panel  shall  be 
of  the  same  material,  thickness,  and 
finish  as  the  pedestal  housing  being 
evaluated. 

(ii)  Finish  adhesion.  Painted  finishes 
shall  be  tested  for  adhesion  of  finish  in 
accordance  with  ASTM  D  2197-86 
(Reapproved  1991),  Method  A.  There 
shall  be  no  gouging  in  the  top  coat  when 
tested  with  an  8  kg  (17.7  lb)  load. 
Gouging  is  defined  as  removal  or 
separation  of  paint  particles  or  breaking 
of  the  finish  by  the  scraping  loop  to  the 
extent  of  exposing  base  metal. 

(iii)  Color  evaluation.  The  color  of  the 
housing  finish  should  be  compared 
against  the  Munsell  system  of  color 
notation,  as  described  in  ASTM  D  1535- 
89  to  determine  color  consistency  with 
that  desired. 

(iv)  Gloss  evaluation.  The  finish  on 
painted  housings  shall  be  tested  on  two 
approximately  20  cm  x  20  cm  (8  in.  x 
8  in.)  samples  for  each  color  used  in 
accordance  with  the  procedures  of 
ASTM  D  523-89.  The  finish  shall  have 
a  minimum  closs  of  60  (60°  Specular). 

(v)  Secondary  finish  evaluation. 
Evidence  of  secondary  protection  shall 
be  required  for  REA  acceptance.  Typical 
secondary  protection  is  galvanizing  per 
ASTM  A  526/A  526M-90  for  steel 
surfaces. 

(f)  Functional  design  criteria  for 
binding  post  terminal  blocks  used  in 
SAI  cabinets— {1)  General  description.  A 


conventional  binding  post  terminal 
consists  of  a  metaUic  element  or  post, 
one  end  of  which  is  configured  for  the 
permanent  connection  of  22,  24,  or  26 
AWG  solid  copper  conductors  and  the 
opposite  end  is  configured  for  recurring 
connections  and  disconnections  of  solid 
copper  cross-connect  wire  using  a 
threaded  screw  or  stud  and  nut 
combination  for  gripping  the  wire.  The 
terminal  is  usually  housed  in  a  SAI 
cabinet.  However,  the  terminal  may 
receive  limited  use  in  smaller  pedestal- 
type  housings  and  pole  mounted 
cabinets  in  the  outside  plant 
environment. 

(2)  Design  and  fabrication 
requirements,  (i)  Terminal  blocks  used 
in  outside  plant  housings  are  expected 
to  perform  satisfactorily  for  a  nominal 
design  life  of  30  years. 

(ii)  All  individual  terminals  or 
terminal  fields  must  be  enclosed  and  the 
terminal  enclosure  must  be  totally  filled 
with  an  encapsulating  grease  or  gel 
which  prevents  connection  degradation 
caused  by  moisture  and  corrosion.  The 
encapsulant  must  provide  complete 
encapsulation  of  terminal  metallic 
connections  and  surfaces  and  totally  fill 
all  voids  and  cavities  within  individual 
terminal  enclosures  or  terminal  field 
enclosures  to  prevent  ingress  of 
moisture.  The  encapsulant  must  not 
restrict  access  to  the  terminal  or  restrict 
craft  personnel  from  making 
connections.  The  encapsulant  must  be 
compatible  with  the  standard  materials 
used  in  cross-connect  hardware  and 
wiring. 

(iii)  Binding  post  terminals  shall  not 
be  susceptible  to  damage  under  normal 
use  of  standard  tools  used  by  outside 
plant  technicians  such  as  screwdrivers 
and  test  set  chps.  In  addition,  use  of 
other  tools  such  as  scissors,  diagonal* 
cutters  and  long  nose  pliers  for 
tightening  and  loosening  screws  shall 
not  resuh  in  damage  to  the  terminal. 

(iv)  Terminals  shall  be  designed  so 
that  a  typical  technician  using 
customary  tools  shall  be  able  to 
terminate  cross-connect  wire  on  a  pair 
of  terminals,  or  to  remove  it,  without 
causing  an  electrical  short  between  any 
two  terminals  or  any  other  adjacent 
terminals. 

(v)  The  terminal  count  sequence  shall 
be  indicated  using  numerals  of  at  least 
0.25  cm  (0.10  in.)  in  height. 

(vi)  A  means  shall  be  provided  to 
distinguish  feeder  terminals  from 
distribution  terminals. 

(vii)  A  means  shall  be  provided  to 
identify  tip  terminals  and  ring  terminals 
in  a  terminal  field.  The  identification 
convention  shall  indicate  tip  on  the  left 
with  ring  on  the  right  for  horizontal 
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spacing  and  tip  on  the  top  with  ring  on 
the  bottom  for  vertical  spacing. 

(viii)  The  preferred  height  of  the 
highest  terminal  in  the  connector  field 
in  a  ground  mounted  SAI  unit  shall  be 
168  cm  (66  in.)  or  less  as  measured  from 
the  top  surface  of  the  mounting  pad. 
The  bottom  or  lowest  terminals  in  the 
connector  field  shall  be  at  least  46  cm 
(18  in.)  from  the  top  surface  of  the  pad. 

(ix)  Pole^moimted  aerial  units  shall  be 
84  cm  (33  in.)  or  less  in  width.  The 
maximum  allowable  height  of  the 
highest  terminals  in  a  pole  moimted 
aerial  unit  is  168  cm  (66  in.)  as 
measured  from  the  top  surface  of  the 
standard  balcony  seat  used  with  the 
interface.  For  computation  purposes,  15 
cm  (6  in.)  shall  be  allowed  for  Uie 
distance  between  the  bottom  of  the 
interface  and  the  top  of  the  balcony  seat. 

(3)  Auxiliary  features,  (i)  SAI  cabinets 
with  terminal  designs  which  do  not 
permit  direct  attachment  of  common 
test  instrument  clips  to  terminal  pairs 
without  the  occurrence  of  shorts  shall 
be  equipped  with  single  pair  auxiliary 
test  contacts.  The  auxiliary  test  contacts 
shall  attach  to  a  terminal  pair  and 
provide  a  set  of  secondary  terminals 
which  will  accept  typical  test 
instrument  clips  without  the  occurrence 
of  shorts.  Wire  used  to  connect  the 
auxiliary  test  contacts  to  the  secondary 
terminals  shall  be  20  gauge  minimum 
stranded  conductor  copper  wire  with  a 
minimum  di'electric  strength  between 
conductors  of  15  kv.  The  test  connector 
shall  be  functional  on  all  terminal  pairs. 

(ii)  A  25  or  50  pair  test  connector 
shall  be  available  which  can  be  used  to 


ni  ake  reliable  electrical  contact  to 
te  rminals  associated  with  discrete  25 
pi  lir  binder  groups.  The  multi-pair  test 
CI  nnector  shall  be  provided  with  a 
m  inimum  of  1.8  m  (6  ft)  of  suitable 
a  bling  terminated  to  a  connector,  for 
in  terfacing  with  test  sets  common  to  the 
in  dustry.  The  multi-pair  test  connector 
st  all  be  functional  on  all  terminal 
gi  oups. 

(iii)  A  special  service  marker  shall  be 
ai  ailable  which  must  attach  to  a  binding 
p^  )st  terminal  to  identify  special  circuits 
ai  id  insulate  exposed  metal  parts  from 
a«  cidental  shorts  from  tools  and  wires. 

supply  of  25  special  service  markers 
si  all  be  provided  with  each  SAI  cabinet. 
T  le  color  of  special  service  markers 
si  all  be  red. 

(iv)(A)  A  supply  of  twisted  pair  cross- 
es nnect  wire  shall  be  supplied  with 
h  lusings  that  are  equipped  with  cross- 
c(  nnect  terminals  or  that  have 
p  ovisions  for  mounting  cross-connect 
te  rminals.  The  minimum  length  of 
a  oss-connect  wire  supplied  is 
d  ipendent  on  the  SAI  cabinet  terminal 
a  pacity  as  follows: 


Cabinet  termination  ca- 
pacity (pairs) 


to  600  ... 
6t1  to  1200 
0  ler  1200  ... 


Wire  length 


60  m  (200  ft) 
120  m  (400  ft) 
180  m  (600  ft) 


(B)  The  cabinet  shall  be  equipped  to 
stbre  the  length  of  wire  in  a  manner 
d  isigned  for  convenient  dispensing.  The 
CI  oss-connect  wire  supply  shall  be 
ei  sily  replaceable. 
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(g)  Peifonnance  criteria  and  test 
procedures  for  binding  post  tenninal 
blocks  used  in  SAI  cabinets — (1) 
General.  iXeny  of  the  tests  described  in 
this  section  require  that  the  terminal 
block  be  installed  in  an  appropriate 
housing  in  its  typical  field 
configuration. 

(2)  Environmental  requirements — (i) 
Insulation  resistance/hi^  humidity  and 
salt  fog  exposure.  A  test  specimen  shall 
consist  of  a  standard  ground  or  pole 
mounted  housing  equipped  with  a  full 
complement  of  binding  post  terminals 
equipped  with  25  special  service 
markers.  The  minimum  number  of 
terminals  to  be  tested  shall  be  100  pair 
(100  tips  and  100  associated  rings).  The 
test  terminals  shall  be  selected  to  form 
a  terminal  array  of  approximate  square 
dimensions.  A  1  cm  (36  in.)  length  of 
cross-connect  wire  shall  be  installed  on 
each  test  tenninal.  All  tips  shall  be 
joined  together  and  all  rings  shall  be 
joined  together  with  a  48  volt  dc 
potential  applied  as  shown  in  Figure  12 
during  the  high  hiunidity/salt  fog  and 
simulated  rain  exposures.  The  48  volt  , 
dc  may  be  temporarily  removed  frt>m 
the  test  samples  during  the 
measurement  process  and  the  ring 
terminal  being  measured  shall  be 
isolated  from  the  remaining  ring 
terminals.  The  terminal  insulation 
resistance  shall  be  measured  at  a 
potential  of  100  volts  dc  using  suitable 
instrumentation  with  a  minimiun 
measurement  range  of  10*  to  lO'^  ohms. 
Figure  12  is  as  follows: 

BILLMQ  COOE  3410-15-l> 


FIGURE  12 

BINDING  POST  ARRANGEMENT  FOR 
INSULATION   RESISTANCE   TESTING 
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Note:     5  pair  specimen   arrangement  shown   is 
typical   for  entire  (100  pair  specimen 
minimum)   test  population. 
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(A)  High  humidity.  The  test  housing 
shall  be  placed  in  an  environmental  test 
chamber  at  95±3%  RH  and  the 
temperature  cycled  as  shown  in  Figiire 
3  in  paragraph  (e)(3](ii]  of  this  section 
for  a  period  of  30  days.  The  cabinet 
doors  shall  remain  in  the  fully  open 
position.  The  insulation  resistance 
between  the  ring  terminal  of  each 
sample  and  all  the  common  tip 
terminals  shall  be  measured  each  24 
hours  when  the  temperature  is  between 
38  and  57  "C  (100  and  135  "F)  and 
increasing.  The  minimum  insulation 
resistance  when  measured  in 
accordance  with  paragraph  (g)(2)(i)  of 
this  section  shall  not  be  less  than  1x10^ 
ohms. 

.  (B)  Salt  fog.  A  test  housing  with  its 
doors  closed  shall  be  placed  in  a  salt  fog 
35  "C  (95  "F)  test  chamber  and  exposed 
to  a  salt  fog  spray  per  ASTM  B  117-90 
for  a  period  of  30  days.  The  insulation 
resistance  should  be  measured  every  24 
hours  as  indicated  in  paragraph  (g)(2)(i) 
of  the  section  and  shall  not  be  less  than 
1  X  10*  ohms.  The  special  service 
markers  shall  exhibit  no  sign  of  fading, 
corrosion,  swelling,  warping,  running 
color,  or  other  signs  of  deterioration. 

(ii)  Insulation  resistance/simulated 
rain  exposure.  (A)  A  test  housing  as 
described  in  paragraph  (g)(2)(i)  of  this 
section  shall  oe  tested  for  water 
infiltration.  The  test  shall  be  conducted 
using  the  method  described  in 
paragraph  (e)(3)(xi)  of  this  section.  The 
cabinet  doors  shall  remain  closed  for  the 
duration  of  the  test.  The  insulation 
resistance  between  the  ring  terminals 
and  the  common  tip  terminals  shall  be 
measured  during  and  immediately 
following  the  spray  application  as 
indicated  in  paragraph  (g)(2)(i)  of  this 
section  and  shall  not  be  less  than  1  x  10*5 
ohms. 

(B)  With  the  cabinet  doors  open,  a 
spray  of  tap  water  at  a  rate  of  3.8  liters 
per  minute  (1  gallon  per  minute)  at  276 
kilo-pascals  (40  pounds  per  square  inch) 
shall  be  directed  on  the  terminal  array 
for  a  period  of  1  minute  saturating  all 

of  the  terminals.  Following  the  spray 
application  the  doors  shall  be  closed. 
The  cabinet  shall  be  maintained  in  a 
temperature  environment  of  26  to  28  "C 
(78  to  82  "F)  at  95±3%  RH  for  6  hours. 
The  insulation  resistance  shall  then  be 
measured  as  specified  in  paragraph 
(g)(2)(i)  of  this  section.  The  minimum 
insulation  resistance  shall  not  be  less 
than  1  x  10*  ohms. 

(iii)  Contact  resistance.  A  minimum 
of  100^ terminals  equipped  with  cross- 
connect  wire  that  has  been  installed  in 
a  manner  typical  of  that  used  in  the 
industry  shall  be  temperature  cycled. 


A)  The  test  shall  consist  of  eight-hour 
te  nperature  cycles  with  one-hour 
d\  /ells  at  extreme  temperatures  of 
-  40  "^  to  +60  "C  ( -  40  "F  to  +140  T), 
ai  d  temperature  changes  at  an  average 
ra  e  of  16  "C  (60  °F)  per  hour  between 
th  i  extremes.  The  relative  hiunidity 
sh  all  be  maintained  at  95±3%.  The 
ei  [ht-hour  test  shall  be  conducted  for 
51 2  cycles.  Millivolt  drop 
m  jasurements  shall  be  made  initially 
ar  d  after  2.  8, 16,  32,  64,  256,  and  512 
cji  cles  with  the  samples  at  room 
te  nperatiu*.  The  resistance 
m  ;asiu«ment  technique  must  conform 
to  ASTM  B  539-90.  The  measurement 
m  Jthod  must  have  an  accuracy  of  at 
le  ist  ±30  microohms  for  resistances  less 
th  m  50  milliohms.  The  change  in 
cc  ntact  resistance  shall  not  exceed  2 
m  lliohms. 

(B)  A  minimum  of  100  terminals' 
ec  uipped  with  cross-connect  wire 
in  stalled  in  a  manner  typical  of  the 
in  dustry  shall  be  maintained  at  118  "C 
(2  15  "F)  during  the  test  period,  except 
di  .ring  disturbance  measurement 
p(  riods  where  each  wire  connection  to 
th  }  terminals  shall  have  a  0.23  kg  (0.5 
lb  force  momentarily  applied  in  a 
m  mner  to  stress  the  connection.  Initial 
m  illivolt  measurements  shall  be  made 
w  thout  disturbing  the  joints  in 
a(  cordance  with  paragraph  (g)(2)(iii)(A) 
ol  this  section  with  the  samples  at  room 
tanperature.  After  initial  measurement 
ea  ch  sample  shall  be  disturbed  followed 
b;  a  millivolt  drop  measurement  after  1, 
2,  4,  8, 16,  and  33  days.  The  change  in 
c(  ntact  resistance  should  be  less  than  2 
m  illiohms  when  compared  to  the  initial 
m  sasurement. 

{iv)  Fire  resistance.  A  fully  equipped 
a  binet  including  a  full  complement  of 
ci  Dss-c&nnect  jumpers  shall  be  installed 
ir  the  standard  field  arrangement  and 
te  >ted  for  fire  resistance  in  accordance 
w  th  paragraphs  (e)(3)(xiii)  introductory 
te  ict  through  (e)(3)(xiii)(B)  of  this 
s(  ction.  After  cooling,  the  cabinet, 
te  rminals,  and  associated  wiring  shall 
b<  inspected  for  signs  of  ignition, 
n  Biting,  burning,  or  structural  damage 
0  sufficient  consequences  such  that  the 
«  suits  are  service  affecting. 

(v)  Encapsulant  material 
a  mpatibility.  The  terminal  connection 
ei  icapsulant  compoimd  must  be 
c(  impatible  with  the  standard  materials 
u  ed  in  cross-connect  hardware  and 
w  iring  when  aged  in  accordance  with 
A  STM  D  4568-86  at  a  temperature  of 
8i  >±1  "C  (176±  2  °F).  The  conductor 
ir  sulation  shall  retain  a  minimum  of 
8  i%  of  its  unaged  tensile  strength  and 
e  ongation  values.  The  cross-connect 
h  irdware  shall  exhibit  no  visible 
n  aterial  degradation. 


(vi)  Encapsulant  flow  test.  Terminal 
coimection  encapsulant  must  remain 
stable  at  80±1  *C  (176±2  "F)  when  tested 
in  an  environmental  chamber.  Test 
specimens  shall  be  suspended  in  a 
preheated  oven  over  a  glass  dish  or 
other  drip-catching  mediiun  for  a  period 
of  24  hours.  At  the  end  of  the  test 
period,  the  glass  dish  shall  be  examined 
for  evidence  of  flowing  or  dripping  of 
encapsulant  from  the  cross-connect 
terminal.  More  than  0.5  gram  of 
encapsulant  in  the  dish  at  the  end  of  the 
test  constitutes  failure. 

(3)  Mechanical  requirements — (i) 
Vibration.  A  test  housing  equipped  with 
a  full  complement  of  cross-coimect 
terminals  and  jiunper  wiring  shall  be 
subjected  to  vibration  testing  in 
accordance  with  paragraph  (e)(4)(iii)  of 
this  section. 

(ii)  Torsional  capacity  of  binding 
posts.  The  test  specimens  shall  consist 
of  the  complete  binding  post  terminal 
consisting  of  the  screw  or  nut,  washers 
if  required,  and  threaded  post  or  stua 
respectively. 

(A)  Test  specimens  shall  include  the 
terminals  along  the  matrix  edge  at  mid- 
span  locations  as  well  as  centrally 
located  terminals.  Tests  shall  be 
conducted  using  a  torque  indicating 
screwdriver,  or  wrench,  with  an 
accuracy  of  ±0.17  N-m  (±1.5  Ib-in.)  or 
better.  The  torque  indicating  device 
shall  be  used  to  tighten  a  screw  or  nut 
until  failure  of  the  screw  or  nut  is 
achieved.  Tests  shall  be  conducted 
while  the  test  specimen  is  stabilized  at 
temperatures  of  -40  "C,  20  °C,  and 

71  "C  (-40  "F,  +68  "F,  and  at  +160  "F). 
Record  the  torques  at  terminal  failure. 
At  least  10  test  specimens  shall  be 
tested  at  each  temperatm-e.  The  failure 
torque  shall  not  be  less  than  2.8  N-m 
(25.0  Ib-in.)  for  each  temperature. 

(B)  The  post  or  stud  of  the  binding 
post  terminal  shall  not  fail  before  the 
screw  or  nut  when  increasing  torque. 
The  faceplate  or  receptacle  restraining 
the  post  or  stud  shall  not  fail  before  the 
screw  or  nut  when  increasing  torque. 

(iii)  Lateral  loading  capacity  of 
binding  posts.  A  minimum  of  three  sets 
of  25  terminals  shall  be  tested  with  the 
test  specimens  stabilized  at 
temperatures  of  -  40  "C,  20  "C  and  71 
"C  ( -  40  "F,  +68  "F,  and  100  "¥).  The  test 
arrangement  shall  include  the  terminals 
along  the  matrix  edge  at  mid-span 
locations  as  well  as  centrally  located 
terminals.  A  force  measuring  device, 
such  as  a  dynamometer,  shall  be 
attached  to  the  end  of  a  binding  post 
terminal  and  a  16  kg  (35  lb)  force 
applied  orthogonally  to  the  terminal 
axis  in  4  perpendicular  directions  as 
shown  in  Figure  13.  Permanent 
deformation  in  excess  of  0.08  cm  (0.03 
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in.)  or  any  structural  damage  in  either 
the  terminal  or  faceplate  constitutes  a 
failure.  Figure  13  is  as  follows: 

BIUJNO  COM  3410-18-P 


S3074       Frierdt  Kagtotw  /  Vol  Sd.    Jo.  203  /Friday,  October  21.  Id94  /  Rules  and  Regulatioiis 


LATERAL  LOADINC 


W 


FIGURE   13 

OF  BINDING  POST  TERMINALS 


\ 


Note:  Apply  load 


■lUJNO  COM  «41*-1fr« 


UMI 


P   =   16  kg  (35  lb) 


P   in   N,   E,   S,   and  W  directions 
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(iv)  Axial  pulhut  resistance.  A 
minimum  of  three  sets  of  25  terminals 
shall  be  tested  with  the  test  specimens 
stabilized  at  temperatures  of  -40  'C, 
20  »C.  and  71  "C  (-40  T.  +68  'P.  and 
100  » 

F).  The  test  arrangement  shall  include 
the  terminals  along  the  matrix  edge  at 
mid-span  locations  as  well  as  centrally 
located  terminals.  A  force  measuring 
device,  such  as  a  dynamometer,  shall  be 
attached  to  a  terminal  and  a  force  of  16 
kg  (35  lb)  applied  on  axis  as  shown  in 
Figure  14.  There  shall  be  no  permanent 
deformation  in  excess  of  0.08  cm  (0.03 
in.),  any  structural  damage,  or  terminal 
pull-out  in  either  the  terminal  or  the 
faceplate.  Figure  14  is  as  follows: 

BH.IINQ  CODE  3410-1»-P 
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FIGURE   14 


AXIAL  PULLOUT  OF 


BNJJNQ  CODE  3Sie-1»-C 


BINDING  POST  TERMINALS 


P   ='16  kg  (35  lb) 


(v)  Test  connector  reliability.  (A)  A 
single  pair  connector  shall  be  capable  of 
making  a  minimum  of  100  successive 
connections  to  binding  post  terminals 
without  the  occurrence  of  an  open 
circuit.  The  test  shall  include  terminals 
along  the  matrix  edge,  center,  top,  and 
bottom. 

(B)  A  multi-pair  test  connector  shall 
be  attached  to  the  binding  post  terminal 
field  and  tests  for  opens  between  the 
binding  post  terminals  and  the  test 
connector  shall  be  conducted.  All 
circuits  must  prove  good.  The  test  shall 
be  repeated  along  the  terminal  matrix 
edges,  center,  top,  and  bottom. 

(vi)  Service  cycle  reliability.  A  torque 
indicating  device  or  wrench  with  an 
accuracy  of  ±0.17  N-m  (±1.5  Ib-in.)  or 
better  shall  be  used  to  tighten  the 
terminal  screw  or  nut  as  appropriate  to 
1.7  N-m  (15.0  Ib-in.).  The  terminal  nut 
or  screw  is  then  loosened  and 
retightened  to  1.7  N-m  (15  Ib-in.).  After 
50  repeated  connections  and 
disconnections,  the  terminal  shall  be 
placed  in  an  environmental  chamber  at 
95%  RH  where  the  temperature  shall  be 
cycled  as  indicated  in  Figure  3  in 
paragraph  {e)(3)(ii)  of  this  section  for  a 
duration  of  72  hours.  The  terminal  shall 
then  be  momentarily  removed  from  the 
chamber  and  the  test  procedure 
repeated.  After  a  total  of  250  loosening 
and  retightening  cycles  have 
accumulated,  the  terminal  must  be 
capable  of  withstanding  a  torque  of  1.7 
N-m  (15  Ib-in.). 

(4)  Dielectric  strength.  All  housing 
components  in  the  vicinity  of 
unsheathed  field  cable  conductors, 
unsheathed  housing  stub  cable  or 
harness  conductors,  terminals,  or  cross- 
connect  wire  paths  shall  have  a 
minimum  dielectric  strength  of  500 
volts  ac  to  the  cabinet  grounding  and 
bonding  bracket.  Dielectric  strength  is 
tested  by  connecting  one  lead  from  a 
500- volt  ac  at  0.5  ampere  source  to  the 
cabinet  groiud  connector  and  the  other 
lead  is  passed  along  the  surfaces  of  all 
cabinet  components  in  the  vicinity  of 
unsheathed  cable  or  harness  conductors, 
cross-connect  wire  paths,  and  in  the 
splice  area  where  tmsheathed  field  cable 
conductors  may  be  located.  Sparkover 
constitutes  failure. 

(5)  Operational  requirements — (i) 
Durability.  In  order  to  verify  the 
disability  requirements  while 
minimizing  the  nimiber  of  test  housings 
required  to  complete  the  test  program, 
the  binding  posts  selected  for  tests  shall 
be  separately  identified  and  then 
checked  to  establish  compliance  after 
the  various  tests  have  been  conducted. 

(ii)  Twenty-five  jumper  connections 
shall  be  made  on  each  of  two  binding 
post  connectors  chosen  at  random  from 


a  representative  sample  in  an  assembled 
interface  unit.  After  exposure  to  this 
test,  these  and  adjacent  connectors  shall 
be  inspected  for  damage  such  as  cracks 
or  chips  in  metal  or  plastic  parts. 
Failiue  consists  of  structural  damage, 
open  circuits  through  the  connector,  or 
inability  to  pass  the  torsional,  lateral 
loading,  or  axial  pullout  tests  described 
in  paragraphs  (g)(3)(ii)  through  (g)(3)(iv) 
of  this  section. 

(iii)  Select  six  binding  posts  at 
random  in  a  representative  interface.  On 
each  connector,  attach  any  test  cord 
included  with  the  imit  and  then  remove 
the  test  cord  as  follows.  On  binding  post 
sample  1,  remove  the  cord  normally  ten 
times.  On  binding  post  sample  2, 
remove  the  cord  ten  times  by  jerking  the 
test  leads  straight  out.  In  these  and  the 
remaining  tests,  do  this  without 
releasing  any  manual  attachment 
mechanisms.  On  sample  3,  remove  ten 
times  by  jerking  downward  at  45"  from 
horizontal;  sample  4,  upward  at  45°  ten 
times;  sample  5,  left  45"*  ten  times; 
sample  6,  right  45°  ten  times.  Check  for 
opens  and  damage  in  the  test  cord, 
clips,  and  connectors.  Failure  consists 
of  structural  damage,  open  circuits 
through  the  connector,  or  inability  of 
the  terminal  blocks  to  pass  the  torsional, 
lateral  loading,  axial  pullout,  test 
connector  reliability,  or  dielectric 
strength  tests  described  in  paragraphs 
(g)(3)(ii)  through  (g)(3)(v)(B),  and 
paragraph  (g)(4)  of  this  section. 

(iv-j  LJse  draft  tools  such  as  scissors, 
diagonal  cutters,  and  long  nose  pliers  to 
loosen  and  tighten  screws  where  the 
binding  post  design  does  not  prohibit 
the  possibility.  Failure  consists  of  severe 
structural  damage. 

(h)  Functional  design  criteria  for 
insulation  displacement  type  cross- 
connect  modules  used  in  SAI  cabinets — 
(1)  General  description.  Cross-connect 
modules  normally  consist  of  multiple 
metallic  contact  elements  that  are 
retained  by  nonmetallic  fixtures.  The 
contact  elements  are  spliced  with 
permanent  wire  leads  compatible  for 
splicing  to  22,  24,  or  26  gauge  cable  on 
one  side  and  configiued  fur  ihe 
acceptance  of  recurring  connections  and 
disconnections  of  plastic  insulated 
cross-connect  wire  on  the  other  side. 
Cross-connect  modules  are  usually 
housed  in  a  SAI  cabinet.  However, 
modules  may  receive  limited  usage  in 
smaller  pedestal-type  housings  and 
cabinets  in  the  outside  plant 
environment. 

(2)  Design  and  fabrication 
requirements,  (i)  All  individual 
terminals  or  terminal  fields  must  be 
enclosed  and  the  terminal  enclosures 
must  be  totally  filled  with  an 
encapsulating  grease  or  gel  which 


prevents  connection  degradation  caused 
by  moistiu^  and  corrosion.  The 
encapsulant  must  provide  complete 
encapsulation  of  terminal  metallic 
connections  and  surfaces  and  totally  fill 
all  voids  and  cavities  within  individual 
terminal  enclosures  or  terminal  field 
enclosures  to  prevent  ingress  of 
moistiure.  The  encapsulant  must  not 
restrict  access  to  the  terminal  or  restrict 
craft  personnel  from  making 
connections.  The  encapsulant  must  be 
compatible  with  the  standard  materials 
used  in  cross-connect  hardware  and 
wiring. 

(ii)  The  cross-connect  module 
manufacturer  shall  make  available  any 
nonstandard  tools  and  test  apparatus 
which  are  required  for  splicing,  placing 
of  jumpers,  and  the  performance  of 
maintenance  operations. 

(iii)  The  module  shall  be  designed  so 
that  a  typical  outside  plant  technician 
using  tools  shall  be  able  to  terminate 
cross-connect  wire  on  terminals,  or  to 
remove  them  without  causing  electrical 
shorts  between  any  other  terminals. 

(iv)  The  pair  count  sequence 
terminated  on  a  module  shall  be  easily 
visible  and  shall  have  numerals  of  at 
least  0.25  cm  (0.10  in.)  in  height. 

(v)  Feeder  terminations  shall  be  easily 
distinguished  from  distribution 
terminations. 

(vi)  Tip  and  ring  terminations  shall  be 
easily  visible  and  shall  be  identifiable  as 
described  in  paragraph  (f)(2)(vi)  of  this 
section. 

(vii)  The  preferred  locations  for  cross- 
connect  modules  to  be  moimted  inside 
a  housing  is  the  same  as  those  for 
terminals  and  are  described  in 
paragraphs  (f)(2)(vii)  and  (f)(2)(viii)  of 
this  section.  •» 

(3)  Auxiliary  features,  (i)  Housings 
equipped  with  cross-connect  modules 
shall  be  equipped  with  auxiliary  test 
contacts  as  described  in  paragraphs 
(f)(3)(i)  and  (f)(3)(ii)  of  this  section. 

(ii)  Special  service  markers  shall  be 
available  for  cross-connect  modules  as 
described  in  paragraph  (f)(3)(iii)  of  this 
section. 

(iii)  Housings  equipped  with,  or 
designed  for,  cross-connect  modules 
shall  contain  a  supply  of  cross-connect 
wire  as  described  in  paragraph  (f)(3)(iv) 
of  this  section. 

(i)  Performance  criteria  and  test 
procedures  for  insulation  displacement 
type  cross-connect  modules— {!) 
General.  Many  of  the  tests  described  in 
this  section  require  that  the  cross- 
connect  module  be  installed  in  an 
appropriate  housing  in  its  typical  field 
configuration  for  testing.  Resistance 
measurements  should  be  made  with  an 
electrical  device  which  measures 
changes  in  resistance  for  each  test 
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parameter  measured.  The  tests  specified 
provide  an  indication  of  the  stability  of 
the  electrical  connections  under  the  test 
conditions  encountered. 

(2)  Environmental  requirements,  (i)  A 
fully  equipped  arrangement  of  cross- 
connect  modules  having  approximately 
25  special  service  markers  shall 
successfully  complete  environmental  * 
testing  in  accordance  with  paragraphs 
(e)(3)  introductory  text  through 
(e)(3)(xiii)(B)  of  this  section. 

(ii)  Insulation  resistance/high 
humidity  and  salt  fog  exposure. 
Insulation  resistance  measurements 
shall  not  be  less  than  1x10®  ohms 
when  cross-connect  modules  are  tested 
by  a  procedure  similar  to  that  described 
in  paragraphs  (g)(2)(i)  introductory  text 
through  (g)(2)ti)(B)  of  this  section. 

(iii)  Insulation  resistance/simulated 
rain  exposure.  Insulation  resistance 
measurements  shall  not  be  less  than  1 
x  10*  ohms  when  cross-connect 
modules  are  tested  by  a  procedure 
similar  to  that  described  in  and 
paragraphs  (g)(2)(ii)  introductory  text 
through  (g)(2)(ii)(B)  of  this  section. 

(iv)  Contact  resistance.  The  change  in 
contact  resistance  should  not  exceed  2 
miliiohms  when  cross-connect  modules 
are  tested  by  a  procedure  similar  to  that 
described  in  paragraphs  (g)(2)(iii) 
introductory  text  through  (g)(2)(iii)(B)  of 
this  section. 

(v)  Fire  resistance.  A  housing  fully 
equipped  with  cross-connect  modules 
and  jumper  wiring  shall  be  tested  for 
fire  resistance  by  a  procedure  similar  to 
that  described  in  paragraph  (g)(2)(iv)  of 
this  section. 

(vi)  Encapsulant  material 
compatibility.  Cross-connect  wire 
insulation  and  cross-connect  hardware 
shall  exhibit  no  visible  material 
degradation  when  tested  by  the 
procedure  described  in  paragraph 
(g)(2)(v)  of  this  section. 

(vii)  Encapsulant  flow  test.  The  cross- 
connect  contact  encapsulant  shall  drip 
no  more  than  0.5  gram  when  tested  by 
the  procedure  described  in  paragraph 
(g)(2)(vi)  of  this  section. 

(3)  Mechanical  requirements — (i) 
Vibration.  A  housing  fully  equipped 
with  cross-connect  modules  shall  be 
vibration  tested  in  accordance  with 
paragraph  (g)(3)(i)  of  this  section. 

(ii)  Test  connector  reliability.  The  test 
connectors  supplied  with  housings 
intended  for  cross-connect  modules 
shall  successfully  complete  100 
successive  connections  as  described  in 
paragraphs  (g)(3)(v)  introductory  text 
through  (g)(3)(v)(B)  of  this  section. 

(iii)  Service  cycle  reliability.  A 
combination  of  multiple  insertions  of 
jumper  wires,  vibration,  and 
temperature  cycling  shall  be  performed 
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on  cross-connect  modules.  The  multiple 
Lnaertions  on  approximately  100 
connections  shall  be  accomplished  by 
30^  operations  consisting  of  insertion, 
removal  and  reinsertion  of  new  jiuiiper 
wife.  Contact  resistance  shall  be 
mepsured  and  the  final  insertion  of 

per  wire  shall  not  be  removed  £rom 

connectors  but  must  be  subjected  to 
tion  testing  in  accordance  with 

graph  (g)(3)(i)  of  this  section  and 

perature  cycled  as  indicated  in 
e  3  in  paragraphL(e)(3)(ii)  of  this 
on  for  a  duration  of  72  hoius.  After 

ation  and  temperature  cycling,  the 
average  change  in  contact  resistance 
shall  be  no  greater  than  2  miliiohms. 

(  v)  Jumper  wire  pull-out  resistance. 
Tei  t  modules  that  have  received  no 
pri  )r  conditioning  shall  be  equipped 
wi  h  100  38  cm  (15  in.)  jumper 
coi  nections  of  the  gauges  recommended 
foi  use  with  the  module  using  the 
ins  jrtion  tool  recommended  by  the 
crc  ss-connect  module  manufacturer. 
With  the  test  samples  suitably 
supported,  wires  from  each  sample  shall 
be  }ulled,  one  at  a  time,  by  a  tensile 
ma  :hine  at  a  cross-head  speed  of  6 
cei  timeters  per  minute  (cm/min)  (2.4 
indhes  per  minute  (in./min)).  Wires 
shall  be  pulled  both  perpendicular  and 
pai  allel  to  the  plane  of  the  cross-connect 
fie  d  and  shall  withstand  a  load  of  at 
lea  5t  1.1  kg  (2.5  lb)  before  pulling  out. 

( \f)  Cable  conductor  puli-out 
res  istance.  Test  modules  that  have 
rec  sived  no  prior  conditioning  shall  be 
eqi  lipped  with  100  26,  24,  and  22  AWG 
38  [:m  (15  in.)  cable  conductors  using 
the  insertion  tool  recommended  by  the 
crc  ss-connect  module  manufacturer. 
Wi  :h  the  test  samples  suitably 
su:  iported,  conductors  from  each 
sai  iple  shall  be  pulled,  one  at  a  time,  by 
a  ti  insile  machine  at  a  cross-head  speed 
of  )  cm/min  (2.4  in./min).  Wires  shall 
be  DuUed  both  perpendicular  and 
pa  allel  to  the  plane  of  the  face  of  the 
sp  ice  module  and  shall  withstand  a 
loa(d  of  at  least  1.1  kg  (2.5  lb)  before 
pu  ling  out. 

1)  Electrical  requirements — (i) 
Di  lectric  strength.  A  housing  fully 
eqi  lipped  with  cross-connect  modules 
shall  be  tested  for  dielectric  strength  in 
accordance  with  (^(4)  of  this  section. 

ii)  The  dielectric  strength  of  a  contact 
within  the  cross-connect  module  to 
contacts  on  either  side  shall  be  tested. 
Thp  module  shall  be  tested  in  a  dry 
environment  with  an  ac  power  source 
ca  lable  of  supplying  8  kv  at  a  rate  of 
in(  rease  of  500  volts  per  second,  a 
cir  :uit  breaker  to  open  at  breakdovm, 
ani  I  a  voltmeter  to  record  the  breakdown 
po  ential.  Cross-connect  modules  shall 

jrepared  in  accordance  with  industry 


be 


ac(  epted  splicing  techniques  with  leads 


trimmed  to  approximately  38  cm  (15 
in.).  The  dielectric  strength  of  each 
contact  to  the  contacts  on  either  side 
shall  have  an  average  dielectric  strength 
of  approximately  5.0  kv. 

(5)  Operational  requirements — (i) 
Durability.  In  order  to  verify  the 
durability  requirements  while 
minimizing  the  niunber  of  test  housings 
required  to  complete  the  test  program, 
the  contacts  selected  for  tests  shall  be 
separately  identified  and  then  checked 
to  establish  compliance  after  the  various 
tests  have  been  conducted. 

(ii)  Twenty-five  jumper-connections 
shall  be  made  on  each  of  two  contacts 
chosen  at  random  from  a  representative 
sample  in  an  assembled  interface  unit. 
After  this  test,  these  and  surrounding 
contacts  shall  be  inspected  for  damage 
such  as  cracks  or  chips  in  metal  or 
plastic  parts.  Failure  consists  of 
structural  damage,  open  circuits  through 
the  connector,  or  inability  to  pass  the 
jumper  wire  puUout  tests  described  in 
paragraph  (i)(3)(iv)  of  this  section. 

(iii)  Select  six  contacts  at  random  in 
a  representative  interface.  On  each  of 
these  contacts  attach  any  test  cord 
included  with  the  unit  as  specified 
under  normal  use  of  that  cord  and  then 
remove  the  test  cord  as  follows.  On 
sample  1 ,  remove  the  cord  normally  ten 
times.  On  sample  2,  remove  the  clip  ten 
times  by  jerking  the  test  leads  straight 
out.  In  these  and  the  remaining  tests,  do 
this  without  releasing  any  manual 
attachment  mechanisms.  On  sample  3, 
remove  ten  times  by  jerking  downward 
at  45°  from  horizontal:  sample  4, 
upward  45°  ten  times;  sample  5,  left  45° 
ten  times;  sample  6,  right  45°  ten  times. 
.Check  for  opens  and  damage  in  the  test 
cord,  clips,  and  cross-connect  modules. 
Failure  consists  of  structural  damage, 
open  circuits  through  the  connector,  or 
inability  of  module  to  pass  the  test 
connector  reliability,  jumper  wire 
pullout,  and  dielectric  strength  tests 
described  in  paragraphs  {i)(3)(ii), 
(i)(3)(iv).  and  (i)(4)(ii)  of  this  section. 

(j)  Packaging  and  identification 
requirements— {1)  Product 
identification,  (i)  Each  housing,  terminal 
block,  or  cross-cormect  module  shall  be 
permanently  marked  vwth  the 
manufacturer's  name  or  trade  mark. 

(ii)  The  date  of  manufactiu-e,  model 
number,  serial  number  aud  REA 
assigned  designations  shall  be  placed  on 
a  decal  inside  housings.  The  product 
identification  nomenclature  must 
correspond  with  the  nomenclature  used 
in  the  manufacturer's  quality  assurance 
pro-am. 

(2)  Packaging  requirements,  (i)  Buried 
plant  housings  shall  be  packaged 
securely  in  an  environmentally  safe 
container  to  prevent  either  deterioration 
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or  physical  damage  to  the  unit  during 
shipment,  handling  and  storage. 

(ii)  The  product  with  all  the  necessary 
parts  shall  be  shipped  in  one  container 
imless  significant  advantages  to  the  user 
can  be  obtained  otherwise.  Packaging  of 
parts  in  the  carton  shall  be  such  that  the 
parts  become  available  in  the  order  in 
which  they  are  needed.  The  package 
should  be  clearly  marked  as  to  which 
end  to  open.  Packages  shall  be  clearly 
labeled,  and  correspond  to  the  names 
given  in  the  instructions. 

(iii)  Products  packed  in  shipping 
containers  shall  be  cushioned,  blocked, 
braced,  and  anchored  to  prevent 
movement  and  damage. 

(iv)  All  products  shall  be  secured  to 
pallets  with  non-metallic  strapping.  The 
'strapping  and  the  manner  employed 
shall  be  of  sufficient  quantity,  width, 
and  thickness  to  preclude  failure  during 
transit  and  handling. 

(v)  The  use  of  shrink  or  stretch  film 
to  seaue  the  load  to  the  pallet  is 
permitted.  However,  sudi  film  must  be 
applied  over  the  required  strapping. 

(vi)  Containers  that  are  too  large  or 
heavy  to  be  palletized,  such  as  crates, 
shall  be  shipped  in  their  own 
containers.  When  practical,  these 
containers  shall  be  provided  with  skids 
to  facilitate  fork-lift  handling. 

(vii)  When  packaged,  the  outer 
cartons  shall  meet  the  requirements  of 
the  Uniform  Freight  Classification  and 
the  National  Motor  Freight 
Classification. 

(3)  Container  marking  requirements. 
(i)  The  package  shall  be  readily 
identifiable  as  to  the  manufacturer, 
model  number,  date  of  manufacture, 
and  serial  number. 

(ii)  The  REA  assigned  housing 
designation  shall  be  stamped  or  marked 
on  the  outside  of  the  package  container 
with  letter  and  niunber  sizes  large 
enough  for  easy  identification. 

(iii)  Each  package  shall  be  marked 
with  its  approximate  gross  weight. 

(iv)  All  containers  carrying  delicate  or 
fi^gile  items  shall  be  marked  to  clearly 
identify  this  condition. 

(v)  All  marking  shall  be  clear,  legible, 
and  as  large  as  space  permits. 

(The  information  and  recordkeeping 
requirements  of  this  section  have  b^n 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  0572-0059.) 

Dated:  October  12. 1994. 
Bob  J.  Nash, 

Under  Secretary,  Small  Community  and  Rural 
Development. 

(PR  Doc.  94-25758  Filed  10-20-94;  8:45  am) 
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Farmers  Home  Administration 

7  CFR  Part  1951 

RIN  0575-AB85 

Disaster  Set-Aside  Program 

AGENCY:  Farmers  Home  Administration, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
Farmer  Programs  servicing  regulations 
by  adding  the  Disaster  Set-Aside  (DSA) 
Program.  This  program  will  be  made 
available  to  Farmer  Program  borrowers 
who  operated  a  farm  or  ranch  in  a 
county  where  a  disaster  occurred  in 
1993  and  was  declared/designated  a 
disaster  area  in  accordance  with  FmHA 
regulations.  Under  this  program,  the 
distressed  borrower  will  have  the 
opportimity  to  move  the  next  scheduled 
FmHA  annual  installment  to  the  end  of 
the  loan  term.  The  intended  effect  is  to 
service  disaster  victims  in  an  efficient 
and  timely  manner  while  keeping  them 
in  business. 

DATES:  Interim  final  rule  effective 
October  21, 1994.  Written  comments 
must  be  submitted  on  or  before 
November  21, 1994. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  FmHA,  USDA,  Room  6348-S, 
14th  Street  and  Independence  Avenue, 
SW..  Washington,  DC  20250.  All  written 
comments  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  R.  Laris,  Loan  Officer,  Farmer 
Programs  Loan  Servicing  Division, 
Farmers  Home  Administration,  U.S. 
Department  of  Agriculture,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC  20250, 
Telephone  (202)  720-4572. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  0MB. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR,  part  3015, 
subpart  V  (48  FR  29115.  June  24, 1983), 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  FmHA 
Programs  and  Activities"  (December  23, 
1983),  Emergency  Loans,  Farm 
Ownership  Loans,  and  Farm  Operating 


Loans  are  excluded,  with  the  exception 
of  nonfarm  enterprise  activity,  from  the 
scope  of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  The  Soil 
and  Water  Loan  Program,  however,  is 
subject  to  the  provisions  of  Executive 
Order  12372. 

Programs  Afiiected 

These  changes  affect  the  following 
FmHA  programs,  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.410 — Low  Income  Housing  Loans 
10.416 — Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  vdth  7  CFR,  part  1940, 
subpart  G,  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(Public  Law  91-190),  an  Environmental 
Impact  Statement  is  not  required. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (E.O.) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  System  in  that  it 
meets  all  applicable  standards  provided 
in  section  2  of  the  E.O. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  control  number  (0575-0163)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
The  interim  final  rule  does  not  revise  or 
impose  any  new  information  collection 
or  recordkeeping  requirements  from 
those  approved  by  OMB. 

Discussion  of  Interim  Final  Rule 

FmHA  has  chosen  to  publish  this 
regulation  as  an  interim  final  rule 
without  first  publishing  a  proposed  rule 
due  to  the  nature  of  the  program  and  the 
eligibility  requirements  involved.  Eighty 
percent  of  the  3,151  counties  serviced 
by  FmHA  were  declared  disaster  areas 
in  1993.  Due  to  heavy  flooding  in  the 
midwest  and  extreme  droughts  in  the 
South,  considerably  more  borrowers 
were  affected  by  disasters  in  1993  than 
in  any  of  the  previous  five  years.  This 
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program  will  also  help  those  borrowers 
who  are  affected  by  the  1994  flood 
disaster  in  the  South  if  they  were  also 
aff'ected  by  the  previous  disasters  in 
1993.  FmHA  is  considering  ^tending 
this  program  in  the  future  to  assist 
borrowers  affected  only  by  the  1994 
disaster.  In  order  to  prevent  massive 
delinquencies  and  farm  failures, 
borrowers  in  a  crisis  situation  must 
receive  immediate  financial  assistance. 

It  is  for  this  piupose  and  by  the 
authority  granted  the  Secretary  under 
the  Consolidated  Farm  and  Rural 
Development  Act  (CON ACT),  section 
331A  (7  U.S.C.  1981a),  FmHA  has  made 
available  the  Disaster  Set-Aside 
Program.  As  provided  in  section  331A, 
the  Secretary  has  the  authority  to  defer 
principal  and  interest  at  the  request  of 
the  borrower  on  any  outstanding  loan 
made,  insured,  or  held  by  the  Secretary 
under  thfe  CONACT,  subject  to  the 
borrower  showing  that  due  to 
circumstances  beyond  his/her  control, 
he/she  is  temporarily  imable  to  continue 
making  payments  when  due  without 
unduly  impairing  his/her  standard  of 
living.  The  set-aside  program  is 
designed  to  assist  borrowers  in  financial 
distress  who  operated  a  farm  or  ranch  in 
a  county  where  a  disaster  occurred  in 
1 993  and  was  declared/designated  a 
disaster  area  as  set  forth  in  subpart  A  of 
part  1945  of  this  chapter. 

Under  this  program,  fanner  programs 
borrowers  can  receive  immediate 
financial  relief  from  their  FmHA 
payment  obligations  in  a  more 
expedient  manner  than  under  subpart  S 
of  part  1951.  For  example,  the 
application  process  is  sfmple  and  easy, 
unlike  the  primary  loan  servicing 
application  under  subpart  S  of  part  1951 
which  requires  extensive 
documentation  by  both  the  borrower 
and  the  servicing  official.  There  are  no 
additional  security  requirements  to' 
deter  the  borrower  from  requesting  debt 
set-aside.  On  the  average,  the  borrower's 
installments  can  be  set-aside  the  same 
day  he/she  makes  the  request,  whereas 
under  subpart  S  of  part  1951.  it  takes  an 
average  of  90  days  to  process  an 
application  and  restructure  a  loan. 

To  comply  with  the  statute,  the 
borrower  must  be  temporarily  unable  to 
make  the  payment  being  set-aside 
because  of  circumstances  beyond  his/ 
her  control.  This  is  demonstrated  by 
requiring  that  th'e  borrower  must  have 
operated  a  farm  or  ranch  during  1993  in 
which  a  disaster  occurred  and  the 
county  was  declared/designated  a 
disaster  area,  or  a  contiguous  county,  as 
set  forth  in  subpart  A  of  part  1945  of 
this  chapter,  that  the  borrower  be 
current  or  not  more  than  1  installment 
behind  on  any  and  all  fanner  program 


loa  ns.  which  would  assure  that  all 
pa]  ments  prior  to  the  disaster  were  paid 
or  he  loan  restructured;  that  if  no  oUier 
pa;  ments  have  been  due  on  the  loan, 
the  projected  farm  plan  for  the  disaster 
ye^r  shows  that  the  payment  could  have 
be«bi  paid  under  normal  conditions;  and 
the :  the  borrower's  actual  records  for  the 
dis  ister  year  must  show  that,  because  of 
the  disaster,  the  borrower's  projected 
inc  Dme  was  reduced  to  an  amount  that 
wo  lid  prevent  payment  of  all  family 
liv  ng  and  operating  expenses  and 
pa]  ing  amounts  due  FmHA  and/or  other 
ere  iitors. 

FmHA  projects  that  approximately 
60,p00  borrowers  affected  by  1993 
dis  isters  will  request  assistance  under 
the  set-aside  program.  Of  these 
boi  rowers,  the  majority  have 
ins  ailments  that  came  due  January  1, 
195  4.  If  these  installments  are  not  paid 
by  anuary  1, 1995,  or  otherwise  set- 
asii  le.  the  borrower  will  be  two 
ins  ailments  behind  and  will  no  longer 
be  I  (ligible  to  receive  disaster  set-aside 
ass  stance.  Borrowers  more  than  one 
pa]  ment  behind  will  be  able  to  receive 
mo  -e  assistance  through  FmHA's  loan 
ser  ricing  program  under  subpart  S  of 
pai :  1951  of  tbis  chapter  than  through 
the  debt  set-aside  program.  However, 
bot  rowers  who  cannot  obtain  servicing 
thr  )ugh  subpart  S  of  part  1951  of  this  ' 
che  pter  may  be  able  to  cure  their 
del  nquency  with  set-aside  assistance 
alo  le.  The  set-aside  program  will  be 
bet  er  for  some  borrowers  than  servicing 
thr  mgh  subpart  S  of  part  1951  of  this 
ch{  pter  since  the  set-aside  will  be  a 
faster  process,  eligibility  requirements 
areieasier  to  meet,  paperwork  is  less, 
ana  some  bonowers'  financial  distress 
cai  be  resolved  with  only  one  payment 
del  jrred.  The  program  will  allow  some 
boi  owers  to  use  sources  other  than 
Fm  ^A  to  maintain  their  farm  operation 
an<  allow  them  to  work  out  their 
fmi  ncial  difficulty  over  the  next  year  or 
so.  Other  borrowers  may  prefer  to  use 
the  year  to  voluntarily  liquidate.  This 
reg  ilation  will,  therefore,  provide 
opt  ons  to  prevent  the  foreclosiu^  of 
boi  rowers  in  both  of  these  instances. 
Ho  vever,  bonowers  who  are  not  eligible 
for  the  DSA  program,  or  who  need  more 
ext  snsive  servicing,  will  still  have  the 
op  ortunity  to  be  considered  for 
Fm  ^A's  primary  loan  servicing  program 
as  i  et  forth  in  subpart  S  of  part  1951  of 
thi  chapter. 

'  he  set-aside  program  allows  eligible 
boi  rowers  to  move  one  FmHA  annual 
ins  ailment  for  each  loan  to  the  end  of 
the  loan  term,  thereby  quickly 
elii  linating  the  immediate  financial 
stn  ss.  The  installment  set-aside  may  be 
the  one  due  immediately  after  the 
dis  ister  or,  if  that  installment  is  paid  to 


the  neglect  of  other  creditors  or  family 
living  and  operating  expenses,  then  the 
next  scheduled  installment  may  be  set- 
aside.  Borrowers  who  received  primary 
loan  servicing  after  the  disaster  will  not 
be  eligible  for  the  disaster  set-aside,  as 
restructuring  of  the  account  already 
resolved  the  financial  distress  for  the 
cunent  and  next  production/marketing 
period.  Borrowers  whose  farmer 
program  loans  have  been  accelerated 
will  also  not  be  eligible  for  disaster  se^- 
aside  as  their  financial  situation  is  much 
more  severe  than  the  borrower  who  is 
only  one  installment  behind.  These  type 
of  bonowers  have  already  been 
processed  through  1951-S  primary  and 
preacquisition  preservation  loan 
servicing  resulting  in  no  servicing 
grantied.  The  disaster  set-aside  program 
cannot  offer  more  favorable  options  than 
those  provided  in  subpart  S  of  part 
1951. 

Based  on  past  experience,  the  Agency 
has  found  that  a  bonower  needs  a 
minimum  of  one  to  two  years  to  recover 
from  a  disaster.  Therefore,  in  order  for 
an  installment  to  be  set-aside,  the  term 
remaining  on  the  loan  must  equal  or 
exceed  two  years  from  the  date  on 
which  the  installment  set-aside  was 
due.  This  requirement  automatically 
eliminates  all  one-year  loans  and  any 
loans  that  will  mature  in  less  than  two 
years.  Bonowers  with  less  than  two 
years  remaining  on  the  loan  will  receive 
greater  benefit  from  the  servicing 
options  available  under  subpart  S  of 
part  1951  of  this  chapter  as  restructuring 
could  possibly  provide  longer 
repayment  terms  for  the  entire  debt. 

The  set-aside  amount  will  include 
unpaid  interest  and  any  principal  that 
would  be  credited  to  the  bonower's 
accoimt  as  if  the  payment  were  paid  on 
the  due  date.  This  amount  will  not 
exceed  the  aimual  scheduled 
installment  being  set-aside  minus  any 
portion  of  the  installment  p>aid  prior  to 
the  set-aside  addendum  being  signed. 
The  unpaid  interest  is  set-aside  in  order 
that  the  remaining  amortized 
installments  can  be  credited  properly  to 
principal  and  interest.  Interest  will 
continue  to  accrue  on  any  principal 
amount  set-aside  at  the  same  rate 
charged  on  the  non-set-aside  portion  of 
the  note.  The  amount  set-aside, 
including  interest  accrual  on  any 
principal  set-aside,  will  be  due  on  or 
before  the  final  due  date  of  the  loan.  The 
interest  amount  set-aside  will  not  accrue 
interest,  as  permitted  by  section  331A  of 
the  CONACT. 

Bonowers  who  apply  for  both  set- 
aside  and  1951-S  servicing,  must 
choose  which  program  they  wish  to 
accept.  Bonowers  cannot  dioose  both 
because  the  options  are  overlapping 
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servicing  tools  geared  toward  borrower 
financial  stability.  The  program  not 
chosen  will  automatically  be  withdrawn 
once  the  borrower  either  signs  the  set- 
aside  addendimi  or  the  promissory 
note{s)  restructured  under  1951-S. 
whichever  is  applicable.  This  assures 
the  bonower's  eligibility  for  the 
program  chosen  prior  to  the  other 
request  being  withdrawn.  If  the  set-aside 
program  is  chosen  and  any  1951-S 
request  is  withdrawn,  the  borrower  will 
not  lose  any  future  servicing  rights 
under  subpart  S  of  part  1951  of  this 
chapter.  The  borrower  may  re-apply  for 
1951-S  servicing  at  any  time  after  the 
set-aside  addendum  is  signed.  However, 
if  a  borrower  is  offered  servicing  under 
subpart  S  of  part  1951  of  this  chapter 
while  waiting  for  notice  of  eligibility  for 
the  set-aside  and  the  time  limits  for 
1951-S  servicing  expire  without  timely 
response  by  the  borrower,  the  bonower 
will  lose  the  rights  to  1951-S  servicing. 

The  Agency  anticipates  that 
circumstances  may  arise  beyond  the 
borrower's  control  that  could  warrant 
restructuring  the  debt  prior  to  the  next 
scheduled  installment  coming  due.  In 
these  cases,  since  the  set-aside  brings 
the  account  current,  the  bonower  may 
be  considered  for  a  writedown  or  net 
recovery  buyout  as  set  forth  in  subpart 
S  of  part  1951  and/or  granted  assistance 
in  accordance  with  §  1941.14  of  subpart 
A  of  part  1941  of  this  chapter  only  if  the 
set-aside  is  reversed  and  \he  addendum 
cancelled.  If  the  set-aside  is  reversed, 
the  account  will  reflect  the  current 
payment  status  as  if  the  payment  had 
never  been  set-aside. 

In  the  case  of  entity  borrowers,  all 
members  of  the  entity  liable  for  the  debt 
must  apply  for  set-aside  in  order  for 
FmHA  to  consider  the  application.  This 
procedure  is  consistent  with  that  under 
subpart  S  of  part  1951. 

Tne  set-aside  program  will  be 
available  only  until  July  1, 1995.  This 
timeframe  will  provide  those  borrowers 
who  have  already  made  their  pajment 
that  was  due  after  the  disaster  ample 
time  to  determine  if  the  loss  they 
incurred  from  the  disaster  will  affect 
their  repayment  ability  for  the  following 
year. 

List  of  Snb)ects  in  7  CFR  Part  1951 

Account  servicing.  Credit,  Loan 
programs — Agriculture,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate 
income  housing  loans — Servicing,  Debt 
restructuring. 

Accordingly,  part  1951.  Chapter 
XVIII.  title  7,  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  1951— SERViaNG  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  foUovv's: 

Authority:  7  U.S.C.  1989;  42  U.S.C  1480; 
5  U.S.C.  301,  7  CTR  2.23  and  2.70. 

2.  Subpart  T  of  part  1951,  consisting 
of  §§1951.951  through  1951.1000,  is 
added  to  read  as  follows: 

Subpart  T— Disaster  Set- Aside  Program 

Sec. 

1951.951  Purpose. 

1951.952  General. 

1951.953  Notification  and  request  for  DSA 
1951.954-1951.956    {Reserved) 

1951.957  Eligibility  determinaticn  and 
processing. 

1951.958  Supervision  and  servicing  of 
borrowers  with  DSA. 

1951.959  Exception  authorit)'. 
1951.960-1951.999  (Reserved) 
1951.1000    OMB  control  number. 

Subpart  T— Disaster  Set-Aside 
Program 

§1S51.951    Purpose. 

This  subpart  sets  forth  the  policies 
and  procedures  for  establishing  and 
implementing  the  Disaster  Set- Aside 
(DSA)  Program.  The  DSA  program  is 
available  to  Farmer  Programs  (FP) 
borrowers,  as  defined  in  subpart  S  of 
this  part,  who  suffered  losses  as  a  result 
of  a  1993  disaster.  FP  loans  that  may  be 
serviced  under  this  subpart  include 
Farm  Ownership  (FO),  Operating  (OL), 
Soil  and  Water  (SW),  Emergency  (EM). 
Economic  Emergency  (EE),  Special 
Livestock  (SL),  Economic  Opportunity 
(EO),  Softwood  Timber  (ST).  Recreation 
(RL).  and  Rural  Housing  loans  for  farm 
service  buildings  (RHF)-  Nonprogram 
(NP)  farm  type  loans  may  be  serviced 
under  this  subpart  for  borrowers  who 
also  have  FF  loans.  FP  borrowers  have 
until  July  1, 1995.  to  request  disaster 
set-aside  and  submit  a  complete 
application.  Partial  applications  vnl\  not 
be  acceptable.  Requests  received  after 
July  1, 1995.  will  not  be  accepted. 

§1951.952    GenaraL 

DSA  is  a  program  whereby  bonowers 
who  are  current  or  not  more  than  one 
installment  behind  on  any  and  all  FP 
loans  mky  be  permitted  to  move  one 
Farmers  Home  Administration  (FmHA) 
scheduled  annual  installment(s)  for 
each  eligible  FP  loan  to  the  end  of  the 
loan  term.  The  intent  of  this  program  is 
to  relieve  some  of  the  bonower's 
immediate  financial  stress  caused  by  the 
disaster  and  avoid  foreclosure  by  the 
Government. 


S  1951.953    Notification  and  request  for 
DSA. 

(a)  Notification.  The  County 
Supervisor  will  use  Form  Letter  1951- 
T-1  to  notify  FP  bonowers  of  the 
availabiUty  of  the  DSA  program  and 
how  to  apply.  All  FP  bonowers,  as 
defined  in  §  1951.906  of  subpart  S  of 
this  part,  who  have  not  been  accelerated 
and  who  operated  a  farm  or  ranch  in  a 
county  during  1993  in  which  a  disaster 
occiured  and  was  declared/designated 
as  a  disaster  area  or  contiguous  county, 
as  set  forth  in  subpart  A  of  part  1945  of 
this  chapter,  will  be  notified  within  10 
days  of  the  effective  date  of  this  subpart. 
However,  those  bonowers  whose  FP 
loan(s)  has  been  accelerated,  or 
restructured  after  a  1993  disaster,  will 
not  be  notified  under  this  paragraph. 
Notification  of  the  DSA  program  wll 
not  affiect  the  notification  requirements 
set  forth  in  subpart  S  of  this  part. 

(b)  Request  for  DSA.  All  FP  borrower 
liable  for  the  debt  must  provide  the 
County  Office  with  the  information 
described  in  paragraphs  (b)  (1)  and  (2) 
of  this  section  on  or  before  July  1. 1995 
to  request  DSA.  Borrowers  may  only  be 
considered  for  DSA  one  time. ' 

(1)  A  written  request  for  DSA  signed 
by  all  parties  liable  for  the  debt,  and 

(2)  Actual  production,  income,  and 
ex-pense  figures  for  the  production/ 
marketing  period  in  which  the  1993 
disaster  occurred,  unless  this 
information  is  already  in  the  bonower 
case  file. 

(cj  Eligibility  requirements.  The 
County  Supervisor  will  detennine 
whether  the  bonower  meets  the 
following  eligibility  requirements: 

(1)  The  borrower's  FP  loan(s)  has  not 
been  accelerated. 

(2)  Tlie  borrower  operated  a  farm  or 
ranch  in  a  county  declared/desv^nated  a  • 
disaster  area  as  set  forth  in  subpart  A  of 
part  1945  of  this  chapter  or  a  county 
contiguous  to  such  an  area  based  on  a 
1993  disaster.  The  borrower  must  have 
been  operating  the  farm  or  ranch  at  the 
time  of  the  disaster. 

(3)  The  borrower  has  acted  in  good 
faith  as  defined  in  §  1951.906  of  subpart 
S  of  this  part. 

(4")  All  nonmonetary  defaults  have 
been  resolved.  This  means  that  even 
though  the  bonower  has  acted  in  good 
faith,  he/she  may  still  be  in  default  for 
reasons,  such  as.  but  not  limited  to:  no 
longer  farming,  prior  lienholder 
foreclosure,  bankruptcy,  not  properly 
maintaining  chattel  and  real  estate 
security,  not  properly  accounting  for  tlic 
sale  of  security  as  agreed,  or  not 


catrying  out  any  other  agreements  made 
with  FmHA. 

(5)  The  borrower  is  current  or  not 
more  than  one  instaUment  behind  on 
any  and  all  FP  loans  at  the  time  the 
scheduled  installment (s)  will  be  set- 
aside  as  reflected  on  the  Finance  Office 
540  or  382  status  reports. 

(6)  The  borrower's  projected  income 
for  the  disaster  year  was  reduced  as  a 
result  of  the  disaster,  causing 
ihsuflident  income  available  to  pay  all 
family  Uving  and  operating  expenses, 
debts  to  other  creditors,  and  FmHA. 
This  determination  will  be  based  on  the 
borrower's  actual  production  and 
income  and  expense  records  for  the 
disaster  year. 

(7)  The  term  remaining  on  the  loan(s) 
receiving  DSA  equals  or  exceeds  2  years 
from  the  due  date  of  the  installment 
being  set-aside. 

(8)  All  FP  and  NP  farm  type  loans  will 
be  current  after  the  scheduled 
installments  are  set-aside. 

(9)  The  borrower's  FP  loan(s)  was  not 
restructured  under  subpart  S  of  this  part 
after  the  1993  disaster. 

§S1951.954-1951.95«    [Reserved] 

§  1951.957    Eligibility  detennination  and 
processing. 

(a)  Eligibility  determination.  Upon 
receipt  of  a  DSA  request,  the  County 
Supervisor  will  determine  whether  the 
borrower  meets  the  eligibility 
requirements  set  forth  in  §  1951.953(c) 
of  this  subptirt  and  notify  the  borrower 
of  the  results  within  30days'6x>m  the 
date  of  the  DSA  request.  The  file  shall 
contain  docimientation  to  reflect  the 
date  of  request  and  the  date  the 
borrower  was  notified  and  the 
addendum  signed. 

(1)  The  borrower  shall  be  provided  up 
to  30  days  to  sign  Exhibit  A  of  this 
subpart,  (available  in  any  FmHA  Office). 
If  Exhibit  A  is  not  signed  within  30  days 
and  prior  to  the  borrower  becoming 
more  than  one  installment  behind,  the 
DSA  request  will  be  withdrawm  and  the 
borrower  notified  of  their  rights  to  an 
appeal  review  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 
Note:  If  borrower  becomes  more  than 
one  installment  behind,  he/she  is  no 
longer  eligible. 

(2)  Pending  requests  for  primary  loan 
servicing  will  continue  to  be  considered 
as  set  forth  in  subpart  S  of  this  part. 
However,  borrowers  cannot  accept 
servicing  under  both  programs. 

(i)  Borrowers  determined  eUgible  for 
the  DSA  program  and  primary  loan 
servicing  in  accordance  with  subpart  S 
of  this  part  will  be  required  to  choose 
between  the  two  program  requests.  The 
choice  will  be  noted  in  the  borrower 
case  file  and  initialed  by  the  borrower. 
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ii)  Borrowers  may  choose  to  proceed 
with  the  DSA  program  prior  to  a 
nsion  being  made  for  primary  loan 
/icing  such  as  in  cases  where  a 
:ision  will  not  be  available  on  the 
lary  loan  servicing  application  prior 
le  borrower  becoming  more  than  one 
btallment  behind. 

|iii)  The  appUcation  for  the  program 
ndt  chosen  will  automatically  be 
w^drawrn  at  the  time  the  installment(s) 
is  ^t-aside  or  the  loan(s)  restructvu^, 
w  lichever  is  applicable.  This  volimtary 
w  thdrawal  is  not  appealable. 

iv)  By  signing  Ejdiibit  A  of  this 
su  jpart,  (available  in  any  FmHA  Office), 
th  t  borrower  agrees  to  the  withdrawal  of 
an^'  pending  request  for  primary  loan 
servicing.  The  borrower  may  resubmit  a 
resuest  at  any  time  according  to  subpart 
S  *f  this  part. 

lb)  Processing.  Installments  will  be 
sei-aside  as  set  forth  in  this  paragraph, 
(l)  All  borrowers  liable  for  the  debt 
wll  sign  Exhibit  A  of  this  subpart, 
(available  in  any  FmHA  Office),  for  each 
lo^  instalhnent  set-aside.  Exhibit  A 
miy  be  modified  with  the  assistance  of 
tht  Office  of  the  General  Counsel  to 
CO  nply  with  individual  State  laws. 

2)  Only  one  unpaid  installment  for 
ea  :h  FP  loan  may  be  set-aside. 

i)  The  installment  set-aside  will  be 
thi  first  scheduled  annual  installment 
du  B  immediately  after  the  disaster 
oc  :urred,  or  if  that  installment  is  paid 
cu  Tent,  the  next  scheduled  annual 
installment.  Set-aside  will  not  be 
granted  on  the  loan  if  both  of  these 
in  tallments  are  paid  current. 

ii)  The  amount  set-aside  will  not 
ex  ;eed  the  annual  scheduled 
in!  tallment  being  set-aside  minus  any 
pa  tion  of  that  installment  paid  prior  to 
EMiibit  A  of  this  subpart,  (available  in 
any  FmHA  Office),  being  signed  by  the 
bcirower.  This  amount  will  include  the 
un  laid  interest  and  any  principal  that 
w<  uld  be  credited  to  the  account  as  if 
th(  I  installment  were  paid  on  the  due 
da  e. 

iii)  Recoverable  cost  items  charged  to 
FC  ,  SW,  and  RHF  loans  may  be  set- 
as  de  with  the  annual  installment.  Cost 
ite  us  identified  with  a  loan  number 
di  ferent  from  the  parent  loan  cannot  be 
set  -aside. 

3)  Interest  will  accrue  on  any 
principal  amount  set-aside  at  the  same 
ratte  charged  the  non-set-aside  portion. 
Inl  erest  will  not  accrue  on  the  interest 
po  rtion  set-aside. 

4)  The  amount  set-aside,  including 
interest  accrual  on  any  principal  set- 
aside,  will  be  due  on  or  before  the  final 
due  date  of  the  loan. 

|5)  There  are  no  additional  security 
re(  uirements  attached  to  the  DSA 


program.  All  existing  security 
instruments  will  remain  in  effect. 

(6)  The  original  Exhibit  A  of  this 
subpart,  (available  in  any  FmHA  Office), 
will  be  stapled  to  the  respective  original 
promissory  note  or  assumption 
agreement  filed  in  the  County  Office 
operational  file.  A  copy  will  be  stapled 
to  the  copy  of  the  promissory  note  or 
assumption  agreement  filed  in  position 
2  of  the  borrower's  case  file. 

(7)  Exhibit  A  of  this  subpart, 
(available  in  any  FmHA  Office),  will  be 
used  as  the  source  dociunent  to  process 
the  DSA  through  the  Automated 
Discrepancy  Processing  System  (ADPS). 
Until  automation  capabilities  are 
implemented.  Exhibit  A  should  be 

E laced  in  a  pending  file  and  the 
orrower's  account  flagged  "51-S."  The 
Finance  Office  borrower  accoimt  status 
reports  will  reflect  the  amoimt(s)  set- 
aside  for  each  loan. 

(8)  The  National  Automated  Tracking 
System  (ACCREDIT)  will  be  uUlized  to 
document  the  notification  and  servicing 
scheme  associated  with  this  subpart 

(9)  The  loan(s)  will  be  considered 
current  after  the  installment(s)  is  set- 
aside  and,  therefore,  debt  writedown  or 
net  recovery  buyout  may  not  be 
subsequently  approved  imder  subpart  S 
of  this  part,  and  l&ans  may  not  be  made 
under  §  1941.14  of  subpart  A  of  part 
1941  of  this  chapter,  unless  the  set-aside 
is  reversed  as  set  forth  in 

§  1951.958(b)(2)  of  this  subpart  or  the 
borrower  becomes  delinquent  on  the 
non-set-aside  portion. 

(c)  Adverse  detennination.  Borrowers 
who  do  not  meet  the  requirements  for 
the  DSA  program  will  be  notified  of 
their  appeal  rights  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 
If  the  borrower  becomes  more  than  one 
installment  behind  on  any  FP  loan 
while  processing  the  DSA  request,  or 
while  an  appeal  is  being  considered, 
and  the  second  installment  cannot  be 
paid  current  prior  to  Exhibit  A  of  this 
subpart,  (available  in  any  FmHA  Office), 
being  signed,  the  DSA  request  will  be 
denied  and/or  any  associated  appeal 
request  withdrawn.  Being  denied  set- 
aside  based  on  the  failure  to  meet  the 
not-more-than-one-installment-behind 
requirement  is  not  an  appealable  issue, 
but  is  reviewable.  The  letter  to  the 
borrower  will  describe  in  full  detail  all 
the  reasons  for  the  adverse  decision. 
Borrowers  denied  DSA  will  continue  to 
be  serviced  in  accordance  with  subpart 
S  of  this  part. 

§  1951 .958    Supervision  and  servicing  of 
borrowers  with  DSA. 

(a)  Supervision.  Borrower  supervision 
will  continue  as  set  forth  in  subpart  B 
of  part  1924  of  this  chapter. 
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(b)  Servicing.  FP  loans  will  continue 
to  be  serviced  in  accordance  %vith  the 
appropriate  servicing  regulations. 

(1)  Payments  applied  to  the  amount 
set-aside  will  be  processed  as  a 
miscellaneous  payment  on  Form  FmHA 
451-2,  "Schedule  of  Remittances." 

(2)  The  set-aside  will  be  reversed  and 
Exhibit  A  of  this  subpart,  (available  in 
any  FmHA  Office),  cancelled  if,  prior  to 
the  first  scheduled  installment  due  date 
after  set-aside,  the  current  borrower 
needs  a  writedown  in  order  to  develop 
a  feasible  plan  or  a  net  recovery  buyout 
in  accordance  with  subpart  S  of  this  part 
or  loan  assistance  set  forth  in  §  1941.14 
of  subpart  A  of  part  1941  of  this  chapter. 
The  Finance  Office  must  be  notified  by 
memorandum  of  the  set-aside  reversal 
prior  to  the  time  assistance  is  granted. 

A  copy  of  the  memorandum  will  be 
attached  to  Exhibit  A  and  remain 
stapled  to  the  promissory  note  or 
assumption  agreement  as  indicated  in 
§  1951.957(b)(6)  of  this  subpart. 

(3)  In  cases  not  covered  by  paragraph 
(b)(2)  of  this  section,  the  set-aside  will 
be  considered  automatically  cancelled 
whenever  a  program  loan  receives 
primary  loan  servicing. 

(4)  Releases  of  normal  income 
secvuity  will  continue  as  set  forth  in 
subpart  A  of  part  1962  of  this  chapter. 

$  1 951 .959    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
or  address  any  omission  of  this  subpart 
which  is  not  inconsistent  v«rith  the 
authorizing  statute  or  other  applicable 
law  if  it  is  determined  that  application 
of  the  requirement  or  provision  or 
failure  to  take  action  in  the  case  of  an 
omission  would  adversely  affect  the 
Government's  interest.  The 
Administrator  will  exercise  this 
authority  upon  the  request  of  the  State 
Director  with  the  recommendation  of 
the  Assistant  Administrator  for  Farmer 
Programs,  or  upon  request  initiated  by 
the  Assistant  Administrator  for  Fanner 
Programs.  Requests  for  exception  must 
be  made  in  writing  and  supported  with 
documentation  to  explain  the  adverse 
effect  and  proposed  alternative  courses 
of  action,  and  to  show  how  the  adverse 
effect  will  be  eliminated  or  minimized 
if  the  exception  is  granted. 

§§1951.960-1951.999    [Reserved] 

§1951.1000    0MB  control  number. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
0MB  control  number  0575-0163.  Public 
reporting  burden  for  this  collection  of 


information  is  estimated  to  be  15 
minutes  per  response,  including  time 
for  revievdng  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  iraeded,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture^  Clearance  Office  OIRM, 
Room  404-W,  Washington  D.C.  20250; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(OMB#  0575-0163).  Washington.  D.C. 
20503. 

Dated:  August  26, 1994. 

BobNasii, 

Undersecretary.  Small  Community  and  Rural 
Development 

(FR  Doc.  94-26160  Filed  10-2O-94:  8:45  am] 
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FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12  CFR  Part  1403 

RiN305S-AAOO 

Privacy  Act  Regulations 

AGENCY:  Farm  Credit  System  Insurance 
Corporation. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation) 
issues  an  interim  rule  to  implement  the 
requirements  of  the  Privacy  Act,  5 
U.S.C.  552a.  relating  to  the  receipt  and 
processing  of  requests  for  Corporation 
Privacy  Act  records,  requests  for 
amendment  of  records,  fees  to  be 
charged,  procedures  to  be  followed  in 
processing  requests  for  records,  and 
criminal  penalties.  Also,  the  interim 
rule  includes  a  provision  relating  to  the 
use  of  a  specific  exemption,  5  U.S.C. 
552(k)(5),  for  a  system  of  records.  The 
regulations  will  assist  the  public  in 
requesting  Privacy  Act  records. 
DATES:  Effective  November  21, 1994. 
Written  comments  are  due  November 
21. 1994.  Notice  of  the  effective  date 
will  be  published  in  the  Federal 
Register. 

AOOAESSES:  Written  comments  may  be 
mailed  (in  triplicate)  to  Mary  A. 
Creedon,  Chief  Operating  Officer,  in 
care  of  Cindy  Nicholson,  Farm  Credit 
System  Insurance  Corporation,  McLean. 
Virginia  22102-0826.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 


parties  in  the  offices  of  the  Farm  Credit 
System  Insurance  Corporation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  McBeth.  Privacy  Act  Officer,  Farm 

Credit  System  Insurance  Corporation. 

McLean,  Virginia  22102-0826.  (703) 

883-4343,  TDD  (703)  883--W44. 
or 
Jane  M.  Virga,  Senior  Attorney,  Office  of 

General  Counsel,  Farm  Credit  System 

Insurance  Corporation,  McLean. 

Virginia  22102-0826,  (703)  883-4071. 

TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  On  May 
13, 1994,  the  Corporation  proposed 
regulations  setting  forth  procedures  to 
be  used  in  requesting  access  to  and 
responding  to  requests  for  Corporation 
Privacy  Act  records.  See  59  FR  24988. 
Essentially,  the  Corporation  proposed 
regulations  that  provided  that  all 
requests  for  access  to  Corporation 
Privacy  Act  records  must  be  in  writing 
and  signed  by  the  subject  of  the  record, 
adequately  describe  the  material  sought, 
and  be  sent  to  the  Corporation  in 
McLean.  Virginia.  The  proposed 
regulations  delegated  to  the  Privacy  Act 
Officer  authority  to  make  initial 
determinations  concerning  requests  for 
access  to  records.  The  proposed 
regulations  provided  procedures  for 
requests  for  amendment  of  records  and 
the  appeal  of  an  initial  adverse 
determination  on  a  request  to  amend  a 
record.  Finally,  the  proposed 
regulations  provided  a  fee  structure.  The 
Corporation  did  not  receive  any  written 
comments  in  response  to  the  proposed 
regulations. 

After  publication  of  the  proposed 
rule,  the  Corporation  "determined  that  a 
specific  exemption  was  appropriate  for 
a  system  of  records.  The  Corporation 
now  wishes  to  adopt  a  regulation 
providing  for  the  specific  exemption 
under  5  U.S.C.  552(k)(5)  of  a  system  of 
records  pertaining  to  the  personnel 
security  files  of  the  agency.  The  head  of 
an  agency  may  promulgate  rules  to 
exempt  any  system  of  records  within  the 
agency  from  subsections  (c)(3),  (d), 
(e)(1).  (e)(4)  (G),  (H),  and  (I),  and  (f)  of 
section  552a  of  title  5,  United  States 
Code,  if  the  system  of  records  is 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibiUty,  or  qualifications 
for  Federal  civilian  employment,  but 
only  to  the  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 
of  a  source  who  furnished  information 
to  the  government  under  an  express 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

In  order  to  ensure  appropriate 
maintenance  and  use  of  Corporation 
records,  as  well  as  orderly  and  timely 
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access  to  Corporation  records,  it  was 
determined  tl)at  the  regulation  should 
be  adopted  as  an  interim  rule.  However, 
comments  are  sought  on  this  regulation. 

The  Corporation  now  adopts  12  CFR 
part  140(3  as  an  interim  rule. 

List  of  Subjects  in  12  CFR  Part  1403 

Archives  and  records,  Bonds, 
Information,  Insurance,  Privacy, 
Records. 

For  the  reasons  set  out  in  the 
preamble,  part  1403  of  Chapter  XTV,  title 
12  of  the  Code  of  Federal  Regulations  is 
added  to  read  as  follows: 

PART  1 403— PRIVACY  ACT 
REGULATIONS 

1403.1  Purpose  and  scope. 

1403.2  Definitions. 

1403.3  Procedures  for  requests  jjertaining  to 
individual  records  in  a  record  system. 

1403.4  Times,  places,  and  requirements-for 
identiHcation  of  individuals  making 
requests. 

1403.5  Disclosure  of  requested  information 
to  individuals. 

1403.6  Special  procedures  for  medical 
records. ' 

1403.7  Request  for  amendment  to  record. 

1403.8  Agency  review  of  request  for 
amendment  of  record. 

1403.9  Appeal  ofan  initial  adverse 
determination  of  a  request  to  amend  a 
record. 

1403.10  Fees  for  providing  copies  of 
records. 

1403.11  Criminal  penalties. 

1403.12  Exemptions. 

Authority:  Sees.  5.58,  5.59  of  the  Farm 
Credit  Act  (12  U.S.C.  2277a-7,  2277a-8);  5 
U.S.C.  app.  3,  5  U.S.C.  552a. 

§  1403.1    Purpose  and  scope. 

(a)  This  part  is  published  by  the  Farm 
Credit  System  Insurance  Corporation 
pursuant  to  the  Privacy  Act  of  1974 
(Pub.  L.  93-579.  5  U.S.C.  552a)  which 
requires  each  Federal  agency  to 

Siromulgate  rules  to  estabUsh  procedures 
or  notification  and  disclosure  to  an 
individual  of  agency  records  pertaining 
to  that  person,  and  for  review  of  such 
records. 

(b)  The  records  covered  by  this  part 
include: 

(1)  Personnel  and  employment 
records  maintained  by  ihe  Farm  Credit 
System  Insurance  Corporation  not 
covered  by  §§  293.101  through  293.108 
of  the  regulations  of  the  Office  of 
Personnel  Management  (5  CFR  293.101 
through  293.108);  and 

(2)  Other  records  contained  in  record 
systems  maintained  by  the  Farm  Credit 
System  Insurance  Corporation. 

(c)  This  part  does  not  apply  to  any 
records  maintained  by  the  Farm  Credit 
System  Insurance  Corporation  in  its 
capacity  as  a  receiver  or  conservator. 


<  1403.2    Definitions. 
For  the  purposes  of  this  part: 

(a)  Agency  means  the  Farm  Credit 

J  ystem  Insurance  Corporation.  It  does 
]  ot  include  the  Farm  Credit  System 
:  isurance  Corporation  when  it  is  acting 
J  s  a  receiver  or  a  conservator; 

(b)  Individual  means  a  citizen  of  the 
1  Fnited  States  or  an  alien  lawfully 

c  dmitted  for  permanent  residence; 

(c)  Maintain  includes  maintain. 
(  oilect,  use,  or  disseminate; 

(d)  Record  means  any  item,  collection. 
(  r  grouping  of  information  about  an 

i  idividual  that  is  maintained  by  an 
i  jency  including,  but  not  limited  to, 
t  lat  person's  education,  financial 
t  ansactions,  medical  history,  and 
c  riminal  or  employment  history,  and 
t  lat  contains  that  person's  name,  or  the 
i  lentifying  number,  symbol,  or  other 
i  lentifying  particular  assigned  to  the 
i  idividual.  such  as  a  finger  or  voice 
J  rint  or  photograph; 

(e)  Routine  use  means,  with  respect  to 
t  le  disclosure  of  a  record,  the  use  of 

s  jch  record  for  a  purpose  that  is 

c  3mpatible  with  the  purpose  for  which 

i  was  collected; 

(f)  Statistical  record  means  a  record  in 
a  system  of  records  maintained  for 

3  atistical  research  or  reporting  purposes 
c  nly  and  not  used  in  whole  or  in  part 
i:  \  making  any  determination  about  an 
i  lentifiable  individual,  except  as 
f  rovided  by  13  U.S.C.  8; 

(g)  System  of  records  means  a  group 
c  f  any  records  under  the  control  of  any 
a  jency  from  which  information  is 

r  itrieved  by  the  name  of  an  individual 

0  r  by  some  identifying  number,  symbol, 
c  r  other  identifying  particular  assigned 
t )  the  individual. 

S  1403.3    Procedures  for  requests 

F  srtalning  to  individual  records  in  a  record 

s  fsXem. 

(a)  Any  present  or  former  employee  of 
t  le  Farm  Credit  System  Insurance 

C  orporation  seeking  access  to  that 
f  erson's  official  civil  service  records 
r  laintained  by  the  Farm  Credit  System 

1  isurance  Corporation  shall  submit  a 

r  iquest  in  such  manner  as  is  prescribed 
I  y  the  Office  of  Personnel  Management. 

(b)  Individuals  shall  submit  their 

r  {quests  in  writing  to  the  Privacy  Act 
C  fficer.  Farm  Credit  System  Insurance 
C  orporation,  McLean,  Virginia  22102- 

0  326,  when  seeking  to  obtain  the 

f  lUowing  information  from  the  Farm 
C  redit  System  Insurance  Corporation: 

(1)  Notification  of  whether  the  agency 
E  taintains  a  record  pertaining  to  that 

f  erson  in  a  system  of  records; 

(2)  Notification  of  whether  the  agency 

1  as  disclosed  a  record  for  which  an 

a  counting  of  disclosure  is  required  to 
l  e  maintained  and  made  available  to 
t  tat  person; 


(3)  A  copy  of  a  record  pertaining  to 
that  person  or  the  accoimting  of  its 
disclosure;  or 

(4)  The  review  of  a  record  pertaining 
to  that  person  or  the  accounting  of  its 
disclosure. 

The  request  shall  state  the  full  name  and 
address  of  the  individual,  and  identify 
the  system  or  systems  of  records' 
believed  to  contain  the  information  or 
record  sought. 

§  1403.4    Tiines,  places,  and  requirements 
for  identification  of  individuals  making 
requests. 

The  individual  making  wTitten 
requests  for  information  or  records 
ordinarily  will  not  be  required  to  verify 
that  person's  identity.  The  signature 
upon  such  requests  shall  be  deemed  to 
be  a  certification  by  the  requester  that 
he  or  she  is  the  individual  to  whom  the 
record  pertains,  or  the  parent  of  a  minor, 
or  the  duly  appointed  legal  guardian  of 
the  individual  to  whom  the  record  \ 

pertains.  The  Privacy  Act  Officer, 
however,  may  require  such  additional 
verification  of  identity  in  any  instance 
in  which  the  Privacy  Act  Officer  deems  • 
it  advisable. 

§  1403.5    Disclosure  of  requested 
Information  to  individuals. 

(a)  The  Privacy  Act  Officer  shall, 
within  a  reasonable  period  of  time  after 
the  date  of  receipt  of  a  request  for 
information  of  records: 

(1)  Determine  whether  or  not  such 
reouest  shall  be  granted; 

l2)  Notify  the  requester  of  the 
determination,  and,  if  the  request  is 
denied,  of  the  reasons  therefor;  and 

(3)  Notify  the  requester  that  fees  for 
reproducing  copies  of  records  may  be 
charged  as  provided  in  §  1403.10. 

(b)  If  access  to  a  record  is  denied 
because  the  information  therein  has 
been  compiled  by  the  Farm  Credit 
System  Insurance  Corporation  in 
reasonable  anticipation  of  a  civil  or 
criminal  action  proceeding,  the  Privacy 
Act  Officer  shall  notify  the  requester  of 
that  person's  right  to  judicial  appeal 
imder  5  U.S.C.  552a(g). 

(c)  (1)  If  access  to  a  record  is  granted, 
the  requester  shall  notify  the  Privacy 
Act  Officer  whether  the  requested 
record  is  to  be  copied  and  mailed  to  the 
requester  or  whether  the  record  is  to  be 
made  available  for  personal  inspection. 

(2)  A  requester  wno  is  an  individual 
may  be  accompanied  by  an  individual 
selected  by  the  requester  when  the 
record  is  disclosed,  in  which  case  the 
requester  may  be  required  to  furnish  a 
written  statement  authorizing  the 
discussion  of  the  record  in  the  presence 
of  the  accompanying  person. 

(d)  If  the  record  is  to  be  made 
available  for  personal  inspection,  the 
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requester  shall  arrange  with  the  Privacy 
Act  Officer  a  mutually  agreeable  time  in 
the  offices  of  the  Farm  Credit  System 
Insurance  Corporation  for  inspection  of 
the  record. 

§1403.6   Special  procedures  for  medical 
records. 

Medical  records  in  the  custody  of  the 
Farm  Credit  System  Insurance 
Corporation  which  are  not  subject  to 
Office  of  Personnel  Management 
regulations  shall  be  disclosed  either  to 
the  individual  to  whom  they  pertain  or 
that  person's  authorized  or  legal 
representative  or  to  a  licensed  physician 
named  by  the  individual. 

§  1 403.7    Request  for  amendment  to 
record. 

(a)  If,  after  disclosure  of  the  requested 
information,  an  individual  befieves  that 
the  record  is  not  accurate,  relevant, 
timely,  or  complete,  that  person  may 
request  in  writing  that  the  record  be 
amended.  Such  a  request  shall  be 
submitted  to  the  Privacy  Act  Officer  and 
shall  identify  the  system  of  records  and 
the  record  or  information  therein,  a  brief 
description  of  the  material  requested  to 
be  changed,  the  requested  change  or 
changes,  and  the  reason  for  such  change 
or  changes. 

(b)  The  Privacy  Act  Officer  shall 
acknowledge  receipt  of  the  request 
within  10  days  (excluding  Saturdays, 
Sundays,  and  legal  holidays)  and,  if  a 
determination  has  not  been  made, 
advise  the  individual  when  that  person 
may  expect  to  be  advised  of  action  taken 
on  the  request.  The  acknowledgment 
may  contain  a  request  for  additional 
information  needed  to  make  a 
determination. 

§  1 403.8   Agency  review  of  request  for 
amendtnent  of  record. 

Upon  receipt  of  a  request  for 
amendment  of  a  record,  the  Privacy  Act 
Officer  shall: 

(a)  Correct  any  portion  of  a  record 
which  the  individual  making  the 
request  believes  is  not  accurate, 
relevant,  timely,  or  complete  and 
thereafter  inform  the  individual  in 
writing  of  such  correction,  or 

(b)  Inform  the  individual  in  writing  of 
the  refusal  to  amend  the  record  and  of 
the  reasons  therefor,  and  advise  that  the 
individual  may  appeal  such 
determination  as  provided  in  §  1403.9. 

§1403.9   Appeal  of  an  initial  adverse 
delennination  of  a  request  to  amend  a 


(a)  Not  more  than  10  days  (excluding 
Saturdays.  Siindays,  and  legal  holidays) 
after  receipt  by  an  individiuil  of  an 
adverse  determination  on  the 
individual's  request  to  amend  a  record 


or  otherwise,  the  individual  may  appeal 
to  the  Chief  Operating  Officer.  Farm 
Credit  System  Insurance  Corporation, 
McLean.  Virginia  22102-0826. 

(b)  The  appeal  shall  be  by  letter, 
mailed  or  delivered  to  the  Chief 
Operating  Officer,  Farm  Credit  System 
Insurance  Corporation.  McLean, 
Virginia  22102-0826.  The  letter  shall 
identify  the  records  involved  in  the 
same  manner  they  were  identified  to  the 
Privacy  Act  Officer,  shall  specify  the 
dates  of  the  request  and  adverse 
determination,  and  shall  indicate  the 
expressed  basis  for  that  determination. 
Also,  the  letter  shall  state  briefly  and 
succinctly  the  reasons  why  the  adverse 
determination  should  be  reversed. 

(c)  The  review  shall  be  completed  and 
a  final  determination  made  by  the  Chief 
Operating  Officer  not  later  than  30  days 
(excluding  Saturdays,  Sundays,  and 
legal  holidays)  from  receipt  of  the 
request  for  such  review,  unless  the  Chief 
Operating  Officer  extends  such  30-day 
period  for  good  cause.  If  the  30-day 
period  is  extended,  the  individual  shall 
be  notified  of  the  reasons  therefor. 

(d)  If  the  Chief  Operating  Officer 
refuses  to  amend  the  record  in 
accordance  with  the  request,  the 
individual  shall  be  notified  of  the  right 
to  file  a  concise  statement  setting  forth 
that  person's  disagreement  with  the 
final  determination  and  that  person's 
right  under  5  U.S.C.  552a(g)(l)(A)  to  a 
judicial  review  of  the  final 
determination. 

(e)  If  the  refusal  to  amend  a  record  as 
requested  is  confirmed,  there  shall  be 
included  in  the  disputed  portion  of  the 
record  a  copy  of  the  concise  statement 
filed  by  the  individual  together  with  a 
concise  statement  of  the  reasons  for  not 
amending  the  record  as  requested.  Such 
statements  will  be  included  when 
disclosure  of  the  disputed  record  is 
made  to  persons  and  agencies  as 
authorized  under  5  U.S.C.  552a. 

§  1403.10   Fees  for  providing  copies  of 
records. 

Fees  for  providing  copies  of  records 
shall  be  charged  in  accordance  with 
§§  1402.22  and  1402.24  of  this  chapter. 

§1403.11    Criminal  penalties. 

Section  552a(i)(3)  of  the  Privacy  Act 
(5  U.S.C.  552a(i)(3))  makes  it  a 
misdemeanor,  subject  to  a  maximum 
fine  of  $5,000,  to  knowingly  and 
willfully  request  or  obtain  any  record 
concerning  any  individual  from  an 
agency  under  false  pretenses.  Sections 
552a(i)  (1)  and  (2)  of  the  Act  {5  U.S.C. 
552a(i)  (1),  (2))  provide  penalties  for 
violation  by  agency  employees  of  the 
Act  or  regulations  established 
thereunder. 


§1403.12   Exemptiona. 

Specific.  Pursuant  to  5  U.S.C. 
5S2a(k)(5).  the  investigatory  material 
compiled  for  law  enforcement  purposes 
in  the  following  system  of  records  is 
exempt  from  subsections  (c)(3),  (d), 
(e)(1),  (e)(4)  (G).  (H),  and  (I),  and  (f)  of 
5  U.S.C.  552a  and  irova  the  provisions 
of  this  part: 

Personnel  Security  Files— PCSIC. 

Dated:  October  18. 1994. 
Curtis  M.  Anderson. 

Secretary  to  the  Board,  Farm  Credit  System 
Insurance  Corporation. 
IFR  Doc.  94-26178  Filed  10-2O-94:  8:45aml 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 

[Docket  No.  27065;  Amendment  No.  121- 
237] 

RIN2120-AE43 

Alcohol  Misuse  Prevention  Program 
for  Personnel  Engaged  in  Specified 
Aviation  Activities 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 

ACTION:  Technical  amendment. 

summary:  This  document  contains 
technical  amendments  to  the  final  rule 
establishing  the  alcohol  misuse 
prevention  program  (AMPP).  The  final 
rule  was  pubUshed  February  15. 1994. 
These  amendments  correct 
typographical  errors  or  clarify 
provisions  to  reflect  the  FAA's  actual 
intent. 

EFFECTIVE  DATE:  October  21. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Aviation  Medicine,  Drug 
Abatement  Division  (AMA-600). 
Federal  Aviation  Administration,  400 
7th  Street.  SVV.,  Washington,  DC  20590; 
telephone  (202)  366-6710. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Notice 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Pubhc  Inquiry 
Center  (APA-230),  800  Independence 
Avenue,  SW.,  Washington.  EX:  20591,  or 
by  calling  (202)  267<-3484.  Requests 
must  include  the  notice  nimiber  of  this 
notice. 

Persons  interested  in  being  placed  on 
a  mailing  Ust  for  future  rulemaking 
actions  should  request  a  copy  of 
Advisory  Circular  11-2 A.  Notice  of 
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Proposed  Rulemaking  Dkstdbutioa 
System,  which  describes  the  application 
procedures. 

Bthground 

On  February  IS.  1994.  the  FAA 
published  a  final  rule  establishing  the 
AMP?  for  the  aviation  industry  (59  FR 
7380).  Since  the  publication  of  the  final 
rule,  the  FAA  identified  six  items 
requiring  editorial  amendment  to 
correct  typographical  errors  or  to  clarify 
provisions  to  reflect  the  FAA's  actual 
intent  These  revisions  will  facilitate 
implementation  of  the  final  rule.    - 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers,  Aircraft,  Aircraft  pilots. 
Airmen,  Airplanes,  Air  transporiation. 
Alcohol.  Alcoholism,  Aviation  safety. 
Safety,  and  Transportation. 

The  FAA  provides  notice  of  the 
following  amendments  to  14  CFR  part 
121: 

PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355, 1356, 
1357.  1401, 1421-1430. 1485,  and  1502 
(revised.  Pub.  L.  102-143.  October  28, 1991); 
49  U.S.C.  106(g)  (revised.  Pub.  L  97-449, 
lanuary  12, 1983). 

Appendix  J  to  Part  121— Alcohol 
MimM  Prevention  Program 

2.  In  section  IV,  subparagraphs  2(a) 
and  3(c)  of  paragraph  A  are  revised  to 
read  as  follows: 


pc  ragraph  D  am  revised  to  read  as 
fo  lows: 


IV.  Handling  of  Test  Res\i)ts,  Record 
Reteulion,  and  Confidentiality 

A.  Retention  of  Records 


2.*  •  • 

(a)  Five  years.  Records  of  employee  alcohol 
test  results  with  results  indicating  an  alcohol 
concentration  of  0.02  or  greater,  records 
related  to  other  violations  of  §§  65.46a, 
121.458,  or  135.253  of  this  chapter, 
documentation  of  refusals  to  iake  required 
alcohol  tests,  calibration  documentation, 
employee  evaluations  and  referrals,  and 
copies  of  any  annual  reports  submitted  to  the 
FAA  under  this  appendix  shall  be 
maintained  for  a  minimum  of  5  yean. 

•  •         •         •         • 

3.  •  •  • 

(c)  Records  related  to  other  violations  of 
§§  65.46a,  121.458,  or  135.253  of  this  chapter. 

•  •         •         •         • 

3.  in  section  V,  paragraph  B. 
subparagraph  1  of  paragraph  C,  and 


DEPARTMENT  OF  THE  TREASURY 
Customs  Sarvloe 


CoMeqnancM  fiw  Employeea Rngagit  In      19  CFR  Part  111 


Al  »hel-RelalMl  Conduct 


B.  Permanent  Diequalifieation  From  Service 

i  \n  employee  who  violates  $§6S.46a(c), 
12  t.458(c),  or  13S.2S3(c)  of  this  chapter,  or 
wl  o  engages  in  alcohol  uae  that  violates 
an  >ther  alcohol  misuse  provision  of 
§§l65.46a.  121.456,  or  135.253  of  this  chapter 
and  had  previously  engaged  in  akxrfiol  use 
that  violated  the  provisions  of  §§6S.46a, 
121.458,  Qrl35.253  of  this  chapter  after 
befoming  subject  to  such  prohibitions  is 
permanently  precluded  from  perfonning  for 
anjemployer  ihe  safety-sensitive  duties  the 
eniployee  performed  before  such  violation. 

(!•  •  • 

'  .  An  employer  who  determines  that  a 
CO  'ered  employee  who  holds  an  airman 
m(  dical  certificate  issued  imder  part  67  of 
th  I  chapter  lus  engaged  in  alcohol  use  that 
vi4  lated  the  alcohol  misuse  provisions  of 
§§  55.46a,  121.458.  or  135.253  of  this  chapter 
sh  ill  notify  the  Federal  Air  Surgeon  within 
2 1  roriung  days. 


.  Except  as  provided  in  subparagraph  2  of 
th  s  paragraph  D,  each  employer  shall  notify 
th(  FAA  within  5  working  days  of  any 
cohered  employee  who  holds  a  certificate 
issiied  under  14  CFR  part  61,  pert  63,  or  part 
65|who  has  refused  to  si^xnit  to  an  aioohol 
te^  required  under  diis  appendix. 
N(  tiHcations  should  be  sent  to:  Federal 
A^  iation  Administration,  Aviation  Standards 
N«  tional  Field  Office,  Airmen  Certificatioo 
Bf  inch,  AVN-460.  P.O.  Box  25082. 
Olflaboma  City,  OK  73125. 

An  employer  is  not  required  to  notify  the 
abtnre  office  of  refusals  to  submit  to  pre- 
en pioyment  alcohol  tests  or  refusals  to 
su  mH  to  return  to  duty  tests. 


1.  In  section  VH,  stibparagrapb  2(b)  of 
pt  ragraph  A.  is  revised  to  read  as 
fo  lows: 


VI  [.  Employer's  Alcohol  Misuse  Prevcnli 
Prigram 

V.  •  •  • 

L*   *   • 

b]  No  employer  shall  use  a  contractor 
CO  npany's  employee  who  is  not  subject  to 
th  I  employer's  AMPP  imless  the  employer 
he  i  first  determined  that  the  employee  is 
su  jject  to  the  contractor  company's  FAA- 
mi  ndated  AMPP. 
• .       *         •         •         * 

ssued  in  Washington,  DC,  on  October  17, 
1<  H. 
M  duel  E.  C3iase, 

A  ting  Assistaia  Chief  Ccmasei,  Office  of  the 
Ci  ief  Counsel. 

IF  t  Doc.  94-26066  Filed  10-20-94;  8:45  am] 
Bit  UNO  CODE  4aiO-1»-M 


Aimuai  User  Fee  lor  CuslotRS  Brafctr 

Pennit 

AGENCY:  Customs  Service,  Treasury. 

ACTION:  Notice  of  due  date  for  brok^ 
user  fee. 

SUMMARY:  This  is  to  advise  Customs 
brokers  that  for  1995  the  annual  user  fee 
of  $125  that  is  assessed  for  each  pennit 
held  by  an  individual,  partnership, 
association  or  ctsporate  fandcer  is  due  by 
January  3, 1995.  This  aimouncement  is 
being  published  to  compfy  with  the  Tax 
Reform  Act  of  1986. 

DATES:  Due  date  for  fee:  January  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Rosenthal,  Entry  Operations  Branch, 
(202)  927-0380. 

SUPPLEMBfTARY  MFOMIATION:  SecUon 
13031  of  the  Consolidated  OmnUnis 
Budget  Reconciliation  Act  of  1985  (Pub. 
L.  99-272)  establidied  that  an  annual 
user  fee  of  $125  is  to  be  assessed  for 
each  Customs  broker  permit  held  by  an 
individual,  partnOTdiip,  association  or 
corporatitm.  This  fee  is  set  forth  in  the 
Customs  Regulations  in  §  111.96  (19 
CFR  111.96). 

Section  111.96.  Customs  Regulations, 
provides  that  the  fee  is  payable  for  each 
calendar  year  in  each  district  where  a 
broker  has  a  permit  to  do  business  by 
the  due  date  which  will  be  published  in 
the  Federal  Register  annually. 

Section  1893  of  the  Tax  Reform  Act  of 
1986  (Pub.  L.  99-514)  provides  that 
notices  of  the  date  on  which  payment  is 
due  of  the  user  fee  for  each  broker 
permit  shall  be  published  by  the 
Secretary  of  the  Treasury  in  the  Federal 
Register  by  no  later  than  60  days  befora 
such  due  date.  This  documoit  notifies 
brokers  that  for  1995,  the  due  date  for 
payment  of  the  user  fiee  is  January  3. 
1995.  It  is  expected  that  aimual  user  fees 
for  brokers  for  subsequent  years  will  be 
due  on  or  about  the  3rd  of  January  each 
year.  This  is  a  change  from  the  previous 
date  of  (HI  or  about  the  1 5th  of  the  year. 

Dated:  October  18, 1994. 
George  J.  Weise, 
Conunissioner  of  Customs. 
(FR  Doc  94-26199  Filed  10-20-94;  8:45  am| 
WLUNQ  COOC  4a2O-0S-P 
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Internal  Revenue  Service 

28CFRPart301 
[TDSseq 

RIN  1545-AN4e 

Property  Exempt  From  Levy 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasiuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  docimient  contains  final 
regulations  regarding  property  exempt 
from  levy.  These  regulations  reflect 
changes  made  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA)  and  other  public  laws  to 
section  6334  concerning  the 
determination  of  property  exempt  from 
levy.  The  regulations  affect  taxpayers 
whose  wages,  salary,  or  other  income 
are  the  subject  of  a  levy  by  the  Internal 
Revenue  Service. 

DATES:  These  regulations  are  effective 
October  21, 1994. 

These  regulations  apply  to  levies 
made  on  or  after  July  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Sekula.  202-622-3640  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  dociunent  contains  final 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  under  section  6334  of  the 
Internal  Revenue  Code  (Code).  The 
regulations  reflect  the  amendment  of 
section  6334  by  sections  1015(o)  and 
6236(c)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
Public  Law.  100-647,  as  well  as  the  Tax 
Reform  Act  of  1986,  Public  Law  99-514, 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982,  Public  Law  97-248,  and  the 
Tax  Reform  Act  of  1976,  Public  Law  94- 
455,  which  had  not  previously  been 
reflected  in  the  regulations. 

On  May  27, 1992,  a  notice  of 
proposed  rulemaking  relating  to 
property  exempt  from  levy  was 
published  in  the  Federal  Register  (57 
FR  22189).  Written  conunents 
responding  to  this  notice  were  received. 
No  public  hearing  was  requested  or 
held.  After  consideration  of  all  the 
comments,  the  proposed  regulations 
imder  section  6334  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Revisions  and  Summary 
of  Comments 

One  commentator  suggested  that  the 
final  regulations  provide  that  all 
retirement  plans  be  exempt  from  levy, 
not  only  those  plans  enumerated  in 


section  6334  of  the  Code.  This 
suggestion  is  not  adopted.  Congress  has 
specifically  provided  that  certain 
property  is  exempt  from  levy.  In  fact, 
section  6334(c)  provides  that  no 
property  is  exempt  from  levy  other  than 
prmwrty  specifically  enumerated  in  the 

llie  proposed  regulations  provide  that 
when  an  individual  is  paid  or  receives 
wages,  salary,  or  other  income  on  a  one- 
time basis,  the  exempt  amouint  is 
computed  as  if  the  taxpayer  had  been 
paid  for  the  one-week  period  ending  on 
the  day  of  payment.  One  commentator 
raised  questions  concerning  the 
application  of  this  "one  time  basis"  rule 
where  an  individual  was  paid  on  a 
recurrent,  but  irregular,  basis.  Another 
commentator  questioned  whether  the 
proposed  rule  is  a  correct  interpretation 
of  section  6334(d)(3).  This  commentator 
argued  that  under  section  6334(d)(3)  the 
exemption  amount  should  be  calculated 
using  the  total  time  period  over  which 
the  wages,  salary,  or  other  income  was 
earned. 

The  proposed  regulations  have  been 
revised  to  address  the  concerns  of  these 
commentators.  Under  the  final 
regulations,  when  taxpayers  are  paid  on 
a  one-time  basis  or  are  paid  on  a 
recurrent,  but  irregular,  basis  which 
does  not  comport  with  an  established 
calendar  period  regularly  used  by  the 
employer  or  other  person  being  levied 
upon,  taxpayers  are  entitled  to  the 
exempt  amount  for  each  week  to  which 
the  payment  received  is  attributable. 

One  conunentator  raised  a  concern 
regarding  levies  that  span  more  than  (me 
calendar  year  where  the  standard 
deduction  or  the  amoimt  of  the  personal 
exemption  changes  by  operation  of  law 
(such  as  by  indexing  or  otherwise). 
Under  the  proposed  regulations,  the 
exempt  amoimt  remains  the  same  in  the 
second  year.  The  commentator  stated 
that  this  could  cause  hardship  for 
employers  with  automated  payroll 
systems  because  those  employers  might 
have  to  maintain  separate,  manual 
accounts  for  those  employees  who  had 
been  levied  upon  in  a  preceding  year. 
The  commentator  suggested  that 
employers  should  be  required  to 
calculate  and  use  the  new  exempt 
amount  when  a  change  in  the  standard 
deduction  amount  or  personal 
exemption  amount  occurs  by  operation 
of  law. 

While  the  suggested  change  might  be 
beneficial  to  some  employers,  the 
Service  and  Treastiry  are  concerned  that 
it  could  result  in  a  hardship  to  other 
employers  (particulary  smaller 
employers]  who  would  be  required  to 
reexamine  the  statement  of  each 
employee  who  files  for  exemption  and 


recompute  a  new  exempt  amount  each 
time  a  change  in  the  law  occurs.  In 
fxdet  to  accommodate  these  conflicting 
concerns,  under  the  final  regulations  a 
taxpayer  may  submit  a  new  verified 
statement  to  his  or  her  employer  to 
claim  a  new  exempt  amount  based  on 
law  changes  effective  in  the  year  in 
which  the  claim  is  filed.  This  permits  a 
taxpayer  to  claim  an  additioixal  exempt 
amoimt  but  avoids  burdening 
businesses  with  the  requirement  to 
reexamine  the  statement  of  each 
employee  who  files  for  exemption  and 
automatically  recompute  a  new  exempt 
amount  based  on  law  changes  alone. 
However,  employers  who  wish  to  use 
the  new  exempt  amoimt  can  request  that 
their  employees  submit  new  verified 
statements  in  order  to  recompute  new 
exempt  amounts  based  on  the  changes 
in  the  law. 

Under  the  proposed  regulations,  when 
payments  are  made  on  the  basis  of  a 
daily  pay  period,  the  exempt  amount  is 
calculated  on  the  basis  of  360  days.  The 
final  regulations  provide  that  the 
exempt  amount  is  calculated  on  the 
basis  of  260  days,  the  number  of  worii 
days  in  a  year  (assuming  a  five  day  work 
week  and  52  work  weelu  in  a  year).  This 
change  increases  the  exempt  amount 
available  to  a  taxpayer  v^o  works  on  a 
daily  pay-period  basis.  The  Service  and 
Treasury  believe  that  this  change  is 
consistent  with  the  requirement  of 
section  6334(d)(3)  of  the  Code. 

Effective  Date 

These  regulations  are  effective  for 
levies  made  on  or  after  July  1. 1989. 
However,  any  reasonable  attempt  to 
comply  with  the  statutory  amendments 
addresised  by  these  regulations  prior  to 
February  21, 1995  will  be  considered  as 
meeting  the  requirements  of  these 
regulations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  was  submitted 
to  the  Small  Business  Administration 
for  comment  on  its  impact  on  small 
business. 
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The  principal  autlior  of  diese  final 
ragukdoiis  is  ferome  D.  Sdnda,  OCBce 
of  the  Assistant  C3iief  Counsel  (General 
Litigstian),  IRS.  However,  personnel 
from  other  ofBoes  of  the  Intemal 
Revenue  Senrioe  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  28  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoptkm  of  AflMndments  to  the 
Rsgolatieos 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— {AMENDED] 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Amhority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  301.6334-1  is 
amended  as  follows: 

1.  In  paragraph  (a)(2).  in  the  first 
sentence,  "$500"  is  removed  and 
"$1,650  ($1,550  for  levies  issued  prior 
to  January  1, 1990)"  added  in  its  place. 

2.  In  paragraph  (a)(3),  "$250"  is 
removed  and  "$1,100  ($1,050  for  levies 
issued  prior  to  January  1, 1990)"  added 
in  its  place. 

3.  In  paragraph  (a)(8),  the  last 
sentence  is  removed. 

4.  In  paragraph  (a)(9),  "§  301.6334-«" 
is  rranoved  and  "§  301.6334-4"  added 
in  its  place. 

5.  Paragraphs  (aMlO)  through  (aMl3). 
(d)  and  (e)  are  added  to  read  as  follows: 

S301.6334-1    Property  exampc from  levy. 

(a)*  •  • 

(10)  Certain  service-connected 
disability  payments.  Any  amount 
payable  to  an  individual  as  a  service- 
connected  (within  the  meaning  of 
section  101(16)  of  title  38,  United  States 
Code  (U.S.C.))  disability  benefit  undei^ 

(i)  Subchapters  D  (wartime  disability 
compensation),  III  (wartime  death 
compensation),  IV  (peacetime  disability 
compensation),  V  (peacetime  death 
compensation),  or  VI  (general 
compensation  provisions)  of  chapter  11 
oftitle38.  U.S.C.;or 

(ii)  Chapters  13  (dependency  and 
indeomity  compensation  for  service 
commenced  deaths),  21  (specially 
adapted  housing  for  disabled  veterans). 
23  (burial  benefits),  31  (vocational 
rehabilitation),  32  (post-Vietnam  era 
veterans'  educational  assistance).  34 
(veterans'  educaticMial  assistance),  35 
(survivors'  and  dependents'  educational 


U 


in 


assistance).  37  (home,  condominium, 
and  mobile  home  loans),  or  39 
(ai^tomofailes  and  adaptive  equipment 

certain  disabled  veterans  and 
hers  of  the  aimed  forces)  of  title  38, 

.C 

11)  Certain  public  assistance 
ents.  Any  amoimt  payable  to  an 

vidual  as  a  recipient  of  puUic 
assistance  imder — 

(i)  Title  IV  (relating  to  aid  to  families 
wfth  defwndenl  children)  or  title  XVI 
(raating  to  supplemental  security 
ini  »me  for  the  aged,  blind,  and 
dii  abled)  of  the  Social  Security  Act  (42 
U.  i.e.  301  et  seq.):  or 

ii)  State  or  local  government  public 
as  istance  or  pubUc  wellsre  programs 
fa  which  eligibility  is  determined  by  a 
ne  )ds  or  income  test 

12)  Assistance  under  Job  Training 
Ptttnership  Act  Any  amount  payable  to 
a  faiticipant  under  the  Job  Training 

Pa  [tnership  Act  (29  U.S.C  1501  et  seq.) 
in  m  fimds  appropriated  pursuant  to 
su±  Act 

13)  Principal  residence  exempt  in 
absence  of  certain  approval  or  jeopardy. 
En  cept  to  the  extent  jHovided  in  section 
63  34(e).  the  principal  residence  (within 
the  meaning  of  section  1034)  of  the 
Xa3fpayet  whose  tax  liability  is  being 
sol^ght  to  be  collected  upon. 

•        •        •        •        * 

d)  Levy  allowed  on  principal 
re  'idence.  The  principal  residence  of 
th !  taxpa3rer  is  not  exempt  from  levy 
it- 

(1)  A  district  director  or  an  assistant 
di^ct  director  personally  approves,  in 
wtiting,  the  levy  on  such  property,  at 

\2)  The  district  director  determines 
thpt  the  collection  of  tax  is  in  jeopardy. 

4e)  Effective  date.  These  provisions 
efiiective  vrith  respect  to  levies  made 
1  or  after  July  1, 1989.  However,  any 

lable  attempt  by  a  taxpayer  to 
iply  with  the  statutory  amendments 
acldressed  by  these  regulations  prior  to 
F^ruary  21, 1995  will  be  considered  as 
meeting  the  requirements  of  these 
lations. 
far.  3.  Sections  301.6334-2. 
3dl  .6334-3  and  301.6334-4  are  revised 
taread  as  follows: 


in 


)l.6334-2    Wages,  salary,  and  ottier 


a)  In  general.  Under  section  6334 
(al(9)  and  (d)  certain  amoimts  payable  to 
o4received  by  a  taxpayer  as  wages, 

ary,  or  other  income  are  exempt  from 
letW-  This  section  describes  the  income 
ol  a  taxpayer  that  is  eligible  for  the 
e>  emption  from  levy  (paragraph  (b)  of 
tfa  is  section)  and  how  exempt  amounts 
ai )  to  be  paid  to  the  taxpayer  (paragraph 
(c  ofthis  section).  Section  301.6334-3 
d<  scribes  that  sum  that  will  be  exempt 


from  levy  for  eadi  of  the  taxpayer's  pay 
periods.  Pay  periods  are  described  in 
§  301.6334-3.  For  the  amoimts  exempt 
from  levy,  see  §  301.6334-3. 

(b)  Eligible  taxpayer  income.  Only 
wages,  salary,  or  other  income  payable 
to  the  taxpayer  after  the  levy  is  made  on 
the  payor  may  be  exempt  fit>m  levy 
under  section  6334(aX9).  No  amount  of 
wages,  salary,  or  other  income  that  is 
paid  to  the  taxpayer  before  levy  is  made 
on  the  payor  wall  be  so  exempt  from 
levy  uiKier  section  6334(a)(9).  The 
provisions  of  this  pcuagraph  (b)  may  be 
illustrated  by  the  following  example: 

Example.  Delinquent  ta^qrayer  A.  an 
individual,  is  employedliy  the  M 
Corporation  and  is  paid  wages  on  Friday  of 
each  week.  Accordingly,  A  is  paid  wages  on 
Friday,  Pefaruaiy  16, 19ea  On  Saturday, 
February  17.  A  deposits  these  wages  into  his 
penonal  chedting  account  at  Bank  N.  On 
Tuesday,  Fafaruary  20,  a  notka  of  levy  is 
served  on  the  M  Corporation  and  also  on 
Bank  N.  Amounts  payable  to  A  as  wages  on 
Friday,  February  23, 1990,  and  any  payday 
thereafter  may  be  exempt  from  levy  under 
section  6334(aM9).  No  amount  of  wages  A 
deposited  in  his  account  at  Bank  N  on 
February  17, 1990.  is  exempt  from  levy  under 
section  6334(aK9). 

(c)  Payment  of  exempt  amounts  to 
taxpayer— {1)  From  wages,  salary,  or 
income  from  other  sources  where  levy 
on  all  sources  not  made.  In  the  case  of 
a  taxpayer  who  has  more  than  one 
source  of  wages,  salary,  or  other  income, 
the  district  director  may  elect  to  levy  on 
only  one  or  nxve  sources  while  leeving 
other  sources  of  income  free  from  levy. 
If  the  wages,  salary,  or  other  income  that 
the  district  director  leaves  free  from  levy 
equal  or  exceed  the  amount  to  which 
the  taxpayer  is  entitled  as  an  exemption 
from  levy  under  section  6334(aK9), 
computed  in  accordance  with 

$  301.6334-3  (and  are  not  othra^irise 
exempt),  the  district  director  may  treat 
no  amount  of  the  taxpayer's  wages, 
salary,  or  other  income  on  which  the 
district  director  elects  to  levy  as  exempt 
from  levy.  In  such  a  case,  the  district 
director  must  notify  the  employer  or 
other  person  upon  whom  the  levy  is 
served  that  no  amount  of  the  taxpayer's 
wages,  salary,  or  other  income  is  exempt 
from  levy,  llie  employer  or  other  person 
upon  whom  the  levy  is  served  may  rely 
on  such  notification  in  paying  over 
amounts  pursuant  to  the  levy.  In  the 
absence  of  such  notification  bom  the 
district  director,  however,  the  employer 
or  other  person  upon  whom  the  levy  is 
served  must  determine  the  amount 
exempt  from  levy  pursuant  to 
§  301.6334-3  as  if  that  employer  or 
other  person  upon  whom  the  levy  is 
served  is  the  only  source  of  wages, 
salary,  or  other  income.  Amounts  not 
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exempt  fitim  levy  are  to  be  paid  to  the 
district  director  in  accordance  with  the 
terms  of  the  levy.  The  provisions  of  this 
paragraph  (c)(1)  may  be  illustrated  by 
the  following  example: 

Example.  Delinquent  taxpayer  C  is  an 
employee  of  O  Corporation  and  is  paid  wages 
totalling  $450  on  Friday  of  each  week.  C  also 
performs  services  for  P  Corporation  and  is 
paid  a  salary  of  S250  on  Friday  of  each  week. 
On  Tuesday,  February  20, 1990,  a  levy  is 
served  on  O  Corporation  with  resf)ect  to  the 
wages  payable  to  C  A  levy  is  not  served  on 
P  Corporation.  C's  filing  status  is  single  and 
C  is  entitled  to  1  personal  exemption.  Under 
§  301.6334-3.  C  is  entitled  to  an  exemption 
from  levy  under  6334(a)(9)  totalling  $101.92 
for  each  weekly  pay  period.  However, 
because  levy  has  not  been  made  on  C's  salary 
paid  by  the  P  Corporation  ($250  per  week) 
and  that  salary  exceeds  the  weekly  amount 
($101.92)  to  which  C  is  entitled  as  exempt 
from  levy,  the  district  director  may  treat  no 
amount  of  C's  wages  paid  by  the  O 
Corporation  as  exempt  from  levy.  If  the 
district  director  requires  such  treatment,  the 
district  director  must  notify  O  Corporation 
that  no  amount  of  C's  wages  is  exempt  from 
lev>'  and  O  Corporation  may  rely  on  such 
notification:  in  the  at}sence  of  such 
notification  O  Corporation  must  treat  $101.92 
as  exempt  from  levy. 

(2)  Where  sources  not  levied  upon  are 
less  than  exempt  amount.  If  the 
taxpayer's  income  upon  which  the 
district  director  does  not  levy  is  less 
than  the  amount  to  which  the  taxpayer 
is  entitled  as  exempt  from  levy,  then  an 
additional  amount,  determined  to  be 
exempt  from  levy  pursuant  to 
§  301.6334-3,  may  be  paid  to  the 
taxpayer  from  the  sources  of  wages, 
salary,  or  other  income  upon  which  levy 
has  been  made.  In  such  a  case,  the 
district  director  must  designate  those 
wages,  salary,  or  other  income  from 
which  the  exempt  amount  is  to  be  paid 
to  the  taxpayer,  and  must  notify  the 
employer  or  other  person  upon  whom 
the  levy  is  served  of  the  amount  of  the 
taxpayer's  wages,  salary,  or  other 
income  that  is  exempt  from  levy.  The 
employer  or  other  person  may  rely  on 
such  notification  in  paying  over 
amoimts  pursuant  to  the  levy.  In  the 
absence  of  such  notification  from  the 
district  director,  the  employer  or  other 
person  upon  whom  the  levy  is  served 
must  determine  the  amount  exempt 
from  levy  pursuant  to  §  301.6334-3  as  if 
that  employer  or  other  person  upon 
whom  the  levy  is  served  is  the  only 
source  of  wages,  salary,  or  other  income. 
Amoimts  not  exempt  from  levy  are  to  be 
paid  to  the  district  director  in 
accordance  with  the  terms  of  the  levy. 
The  provisions  of  this  paragraph  (c)(2) 
may  be  illustrated  by  the  following 
example: 


Example.  Delinquent  taxpayer  C  is  an 
employee  of  O  Corporation  and  is  paid  wages 
totalling  $50  on  Friday  of  each  week.  C  also 
performs  services  for  P  Corporation  and  is 
paid  a  salary  of  $75  on  Friday  of  each  week. 
On  Tuesday,  February  20. 1990.  a  levy  is 
served  on  P  Corporation  with  respect  to  the 
wages  and  salary  of  C.  C's  filing  status  is 
single  and  C  is  entitled  to  1  personal 
exemption.  Under  §  301.6334-3,  C  is  entitled 
to  an  exemption  from  levy  under  section 
6334(a)(9)  totalling  $101.92  for  each  weekly 
pay  period.  The  district  director  may  notify 
P  Corporation  that  only  $51.92  of  C's  wag^ 
is  exempt  from  levy  and  P  Corporation  may 
rely  on  such  notification;  in  the  absence  of 
such  notification,  P  Corporation  must  treat 
the  entire  $75  salary  as  exempt  from  levy. 

(d)  Effective  date.  These  provisions 
are  effective  with  respect  to  levies  made 
on  or  after  July  1. 1989.  However,  any 
reasonable  attempt  by  a  taxpayer  to 
comply  with  the  statutory  amendments 
addressed  by  these  regulations  prior  to 
February  21, 1995  will  be  considered  as 
meeting  the  requirements  of  these 
regulations. 

§301.6334-3    DetarminaUon  of  exempt 
amount 

(a)  Individuals  paid  on  weekly  basis. 
In  the  case  of  any  individual  who  is 
paid  or  receives  all  of  his  or  her  wages, 
salary,  and  other  income  on  a  weekly 
basis,  the  amount  of  wages,  salary,  and 
other  income  payable  to  or  received  by 
him  or  her  during  any  week  that  is 
exempt  bora  levy  under  section 
6334(a)(9)  is  the  exempt  amount. 

(b)  Term  defined.  The  term  exempt 
amount  means  an  amount  equal  to — 

(1)  The  sum  of— 

(i)  The  standard  deduction  (including 
additional  standard  deductions  on 
account  of  age  or  blindness):  and 

(ii)  The  aggregate  amount  of  the 
deductions  for  personal  exemptions 
allowed  the  taxpayer  under  section  151 
in  the  taxable  year  in  which  such  levy 
occurs; 

(2)  Divided  by  52. 

(c)  Written  and  properly  verified 
statement.  Unless  the  taxpayer  submits 
to  the  employer  for  forwarding  to  the 
district  director  a  written  and  properly 
verified  statement  (as  described  in 
§301.6334-4)  specifying  the  facts 
necessary  to  determine  the  proper 
amount  under  paragraphs  (b)(1)  (i)  and 
(ii)  ofthis  section,  paragraphs  (b)(1)  (i) 
and  (ii)  ofthis  section  must  be  applied 
as  if  the  taxpayer  were  a  married 
individual  filing  a  separate  return  with 
only  1  personal  exemption. 

(d)  Individuals  paid  on  basis  other 
than  weekly— {1]  In  general.  In  the  case 
of  an  individual  who  is  paid  or  receives 
wages,  salary,  and  other  income  other 
than  on  a  weekly  basis,  the  amount 
payable  to  that  individual  during  any 


applicable  pay  period  that  is  exempt 
from  levy  under  section  6334(a)(9)  is  the 
amount  that  as  nearly  as  jjossible  will 
resuh  in  the  same  total  exemption  from 
levy  for  such  individual  over  that  period 
of  time  other  than  weekly  as  that  to 
which  the  individual  would  have  been 
entitled  under  paragraph  (b)  ofthis 
section  if,  during  such  period  of  time, 
the  individual  were  paid  or  received 
such  wages,  salary,  and  other  income  on 
a  regular  weekly  basis. 

(2)  Specific  pay  periods  other  than 
weekly.  In  the  case  of  wages,  salary,  or 
other  income  paid  to  an  individual  on 
the  basis  of  an  established  calendar 
period  regularly  used  by  the  employer 
or  other  person  levied  upon  for  payroll 
or  payment  purposes,  the  exempt 
amount  of  wages,  salary,  and  other 
income  payable  to  or  received  by  an 
individual  during  an  applicable  pay 
period  other  than  weekly  equals — 

(i)  The  sum  of— 

(A)  The  standard  deduction 
(including  additional  standard 
deductions  on  account  of  age  or 
blindness);  and 

(B)  The  aggregate  amount  of  the 
deductions  for  personal  exemptions 
allowed  the  taxpayer  under  section  151 
in  the  taxable  year  in  which  such  levy 
occurs; 

(ii)  Divided  by — 

(A)  260  in  the  case  of  a  daily  pay 
period; 

(B)  26  in  the  case  of  a  bi-weekly  pay 
period; 

(C)  24  in  the  case  of  a  semi-monthly 
pay  period;  and 

(D)  12  in  the  case  of  a  monthlv  pay 
period. 

(3)  Nonspecific  pay  periods.  In  the 
case  of  wages,  salary,  or  other  income 
paid  to  an  individual  on  a  one-time  or 
a  recurrent  but  irregular  basis  and 
which  is  not  paid  on  the  basis  cf  an 
established  calendar  period  regularly 
used  by  the  employer  or  other  person 
levied  upon  for  payroll  or  payment 
purposes,  the  exempt  amount  of  wages, 
salary,  and  other  income  payable  to  or 
received  by  an  individual  equals  the 
exempt  amount  defined  in  paragraph  (b) 
of  this  section  multipUed  by  the  number 
(but  not  more  than  52)  of  full  weeks 
(consisting  of  seven  calendar  days)  to 
which  such  payment  is  attributable.  The 
provisions  ofthis  paragraph  (d)(3)  may 
be  illustrated  by  the  following  example: 

Example.  Taxpayer  A's  exempt  amount  per 
week  (as  determined  under  paragraph  (b)  of 
this  section)  is  $100.  Taxpayer  A  is  hired  by 
Corporation  X  to  perform  a  specific  task  for 
Corporation  X  at  a  flat  fee  of  $1,500  which 
is  to  be  paid  at  the  completion  of  the  Usk. 
Taxpayer  A  completes  the  task  in  10  weeks. 
The  total  exempt  amount  is  Si  .000  and  $500 
is  subject  lo  levy. 
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(e)  Levies  continuing  into  following 
years.  The  exempt  amount  is  computed 
on  the  basis  of  the  standard  deduction 
(including  additional  standard 
deductions  on  accouiit  of  age  or 
blindness)  for  the  taxpayer's  filing  status 
and  the  amount  of  the  deduction  for  a 
personal  exemption  in  efl'ect  in  the 
taxable  year  in  which  the  original  notice 
of  levy  is  served.  Unless  the  taxpayer 
submits  a  new  verified  statement  in 
accordance  with  §  301.6334-4,  the 
exempt  amount  remains  the  same  for 
pay  periods  following  the  pay  period>in 
which  the  notice  of  levy  is  served  even 
if  there  is  a  change  in  the  taxpayer's 
factual  situation  or  a  change  by 
operation  of  law  (such  as  by  indexing  or 
otherwise)  to  the  standard  deduction  or 
personal  exemption  amounts. 

(f)  Effective  date.  These  provisions  are 
effective  with  respect  to  levies  made  on 
or  after  July  1, 1989.  However,  any 
reasonable  attempt  by  a  taxpayer  to 
comply  with  the  statutory  amendments 
addressed  by  these  regulations  prior  to 
February  21, 1995  will  be  considered  as 
meeting  the  requirements  of  these 
regulations. 

§301.6334-4    Verified  statements. 

(a)  In  general.  For  purposes  of 

§§  301.6334-2  and  301.6334-3,  the    _ 
amount  of  wages,  salary,  or  other 
income  that  is  exempt  from  levy  must 
be  determined  on  the  basis  of  a  written 
and  properly  verified  statement 
submitted  by  the  taxpayer  to  his  or  her 
employer  for  submission  to  the  district 
director  specifying  the  facts  necessary  to 
determine  the  standard  deduction  and 
the  aggregate  amount  of  the  deductions 
for  personal  exemptions  allowed  the 
taxpayer  under  section  151  in  the 
taxable  year  in  which  the  levy  is  served. 
In  the  absence  of  submission  of  such 
statement,  the  amoimt  that  is  exempt 
from  levy  must  be  determined  as  if  the 
taxpayer  were  a  married  individual 
filing  a  separate  return  with  only  1 
personal  exemption. 

(b)  Content  of  statement.  The 
statement  in  paragraph  (a)  of  this 
section  must  be  a  written  statement 
signed  under  penalty  of  perjury,  and 
dated,  containing  the  following 
information — 

(1)  The  filing  status  of  the  taxpayer  as 
either 

(i)  Single; 

(ii)  Married  filing  a  joint  return; 
(iii)  Married  filing  a  separate  return; 
(iv)  Head  of  household;  or 
(v)  Qualifying  widow  or  widower 
with  dependent  child; 

(2)  The  name,  relationship,  and  Social 
Security  Number  of  each  individual 
whom  the  taxpayer  can  claim  as  a 


p^^onal  exemption  on  the  taxpayer's 
iiKome  tax  return;  and 

](3)  Any  additional  standard 
deductions  that  the  taxpayer  can  claim 
oil  account  of  age  (65  or  older)  or 
bl  ndness  on  the  taxpayer's  income  tax 
re  urn. 

c)  Submission  of  verified  statement — 
(1  Obligation  of  employer.  An  employer 
ufon  whom  a  notice  of  levy  for  wages, 
saary,  or  other  income  of  a  taxpayer  is 
s€  rved  must  promptly  notify  the 
ta  qjayer  of  the  fact  that  a  notice  of  levy 
hj  s  been  served.  Unless  otherwise 
in  dicated  on  the  face  of  the  noUce  of 
le  ry,  the  employer  must  request  the 
ta  tpayer  to  provide  the  employer  with 
a  vritten  statement  signed  under 
pi  nalty  of  perjiuy,  and  dated, 
c(  ntaining  the  information  set  forth  in 
pi  ragraph  (b)  of  this  section,  and  this 
statement  must  be  submitted  by  the 
employer  to  the  district  director.  The 
ei  iployer  must  submit  this  statement  to 
it  e  district  director  at  the  time  the 
ei  iployer  first  responds  to  the  notice  of 
le/y. 

(2)  Submission  by  taxpayer.  The 
ta  <payer  must  provide  the  employer 

u  ton  whom  the  notice  of  levy  has  been 
s<  rved  with  a  verified  statement 
c<  mplying  with  paragraph  (b)  of  this 
se  ction.  Unless  the  taxpayer  provides  a 
v(  rifled  statement,  the  amount  that  is 
e:  empt  from  levy  must  be  determined 
aj  if  the  taxpayer  were  a  married 
ii  dividual  filing  a  separate  return  with 
oi  ily  1  personal  exemption. 

(3)  Additional  statements.  A  taxpayer 
a  ay  submit  a  verified  statement  to  his 
01  her  employer  at  any  time.  Except  as 
ol  herwise  provided  in  ptiragraph  (d)  of 
tl  is  section,  such  verified  statement  will 
b !  effective  for  any  payment  of  wages, 

»  lary,  or  other  income  made  after  the 
d  ite  of  submission  and  will  replace  any 
p  Bviously  submitted  verified  statement. 
T  le  employer  must  provide  the  district 
d  rector  with  the  statement  on  the  next 
o  ;casion  on  which  the  employer 
n  spends  to  the  notice  of  levy. 

(d)  Effect  of  verified  statement — (1)  A 
v  irified  statement  submitted  by  an 
e  nployee  is  effective  upon  receipt  by 
i  e  employer,  and  the  employer  is 
r  quired  to  compute  the  exempt  amqtmt 
on  the  basis  of  the  information 
o  mtained  in  the  verified  statement 
u  iless  notified  to  the  contrary  by  the 
I]  itemal  Revenue  Service. 

(2)  The  Internal  Revenue  Service  may 
£  fid  that  a  verified  statement  submitted 
b  f  an  employee  contains  a  materially 
i  correct  statement,  or  it  may 
determine,  after  written  request  to  the 
einployee  for  verification  of  information 
cbntained  in  the  verified  statement,  that 
ij  lacks  sufficient  information  to 
c  Jtermine  whether  the  verified 


statement  is  correct.  If  the  Internal 
Revenue  Service  so  finds  or  determines, 
and  notifies  the  employer  in  writing  that 
the  verified  statement  is  defective,  upon 
receipt  of  such  notice  the  employer 
shall  consider  the  verified  statement  to 
be  defective  for  purposes  of  computing 
the  exempt  amount. 

(3)  If  the  Internal  Revenue  Service 
notifies  the  employer  that  the  verified 
statement  is  defective,  the  Internal 
Revenue  Service  will,  based  upon  its 
finding,  advise  the  employer  that  the 
employer  is  to  compute  the  exempt 
amount  as  if  no  verified  statement  had 
been  submitted  by  the  employee  or  will 
describe  upon  what  basis  the  exempt 
amount  is  to  be  computed.  The  Internal 
Revenue  Service  will  also  specify  which 
Internal  Revenue  Service  office  to 
contact  for  further  information. 

(4)  In  addition  to  any  notice  fiunished 
to  the  employer  for  the  employer's  use, 
the  Internal  Revenue  Service  will 
provide  the  employer  with  a  copy  for 
the  employee  of  each  notice  it  furnishes 
the  employer. 

(5)  The  employer  must  promptly 
furnish  the  employee  with  a  copy  of  any 
Internal  Revenue  Service  notice  with 
respect  to  a  verified  statement  submitted 
by  the  employee. 

(6)  Once  paragraph  (d)(3)  of  this 
section  applies,  the  employer  must 
continue  to  compute  the  exempt  amount 
on  the  basis  of  the  written  notice  from 
the  Internal  Revenue  Service  until  the 
Internal  Revenue  Service  by  written 
notice  advises  the  employer  to  compute 
the  exempt  amount  on  the  basis  of  a 
new  verified  statement  (as  described  in 
paragraph  (d](7)  of  this  section)  and 
revokes  its  earlier  written  notice. 

(7)  Once  paragraph  (d)(3)  of  this 
section  applies,  the  employee  may 
submit  a  new  verified  statement 
together  with  a  written  explanation  of 
any  circiunstances  of  the  employee 
which  have  changed  since  the  Internal 
Revenue  Service's  earlier  written  notice, 
or  any  other  circimistances  or  reasons  as 
justification  or  support  for  the  claims 
made  by  the  employee  on  the  new 
verified  statement.  The  employee  may 
submit  the  new  verified  statement  and 
written  explanation  either — 

(i)  To  the  Internal  Revenue  Service 
office  specified  in  the  notice  furnished 
to  the  employer  under  paragraph  (d)(3) 
of  this  section;  or 

(ii)  To  the  employer,  who  must 
forward  the  new  verified  statement  and 
written  explanation  to  the  Internal 
Revenue  Service  office  specified  in  the 
notice  earlier  furnished  to  the  employer 
on  the  next  occasion  on  which  the 
employer  responds  to  the  notice  of  levy. 

(e)  Effective  date.  These  provisions 
are  effective  with  respect  to  levies  made 
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on  or  after  July  1, 1989.  However,  any 
reasonable  attempt  by  a  taxpayer  to 
comply  with  the  statutory  amendments 
addressed  by  these  regulations  prior  to 
February  21, 1995  will  be  considered  as 
meeting  the  requirements  of  these 
regulations. 

§§301.6334-«.  301 .6334-8  and  301.6334-7 
[Removed] 

Par.  4.  Sections  301.6334-5  throi^ 
301.6334-7  are  removed. 

Approved:  October  4, 1994. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
Leslie  Samuels. 

Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  94-26073  Filed  10-20-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  250. 256, 280,  and  281 
RIN  1010-AB63 

Archaeological  Resource  Surveys  and 
Reports  on  Outer  Continental  Shelf 
Lease  Tracts 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulatory  program  of  the  Minerals 
Management  Service  (MMS)  to  state 
specifically  the  authority  of  MMS  to 
require  lessees  or  operators  to  conduct 
archaeological  resource  siuveys  and 
submit  reports  prior  to  exploration; 
development  and  production,  or 
installation  of  lease  term  or  right-of-way 
pipelines.  This  rule  also  standardizes 
the  definition  and  use  of  the  term 
"archaeological  resources"  within 
MMS's  regulatory  program. 
EFFECTIVE  DATE:  November  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kumkum  Ray,  Engineering  and 
Standards  Branch,  telephone  (703)  787- 
1600. 

SUPPLEMENTARY  INFORMATION:  Since 
1973.  the  Department  of  the  Interior 
(DOI)  has  included  a  stipulation  on  the 
Outer  Continental  Shelf  (OCS)  mineral 
lease  tracts  to  notify  potential  lessees 
that,  where  applicable,  archaeological 
resource  surveys  and  reports  will  be 
required.  Lessees  and  operators  have, 
since  that  time,  submitted  this 
information  when  the  stipulation  was 
invoked  by  MMS. 

The  authority  to  require  this 
information  was  identified,  in  a  general 
fashion,  in  a  final  rule  published  by 


MMS  in  the  Federal  Register  on  April 
1, 1988  (53  FR 105%).  That  rule  granted 
authority  to  MMS  Regions  to  ensiue 
safety  and  environmental  protection  by 
requiring  OCS  lessees  and  operators  to 
conduct  needed  surveys  and  submit 
reports  when  seeking  approval  of  their 
plans  to  explore  or  develop  and  produce 
hydrocarbons  or  to  install  lease  term  or 
right-of-way  pipelines. 

The  MMS  Regions  issue  further 
guidance  in  the  form  of  Notices  to 
Lessees  and  Operators  (NTL's).  These 
NTL's  provide  detailed  information  on 
archaeological  resource  requirements. 

In  order  to  convert  the  requirements 
contained  in  the  archaeological  lease 
stipulation  into  regulations,  a  proposed 
rule  was  published  by  MMS  on  October 
12. 1993  (58  FR  52731).  The  proposed 
rule  sought  to  grant  specific  authority  to 
each  MMS  Regional  Director  to  require 
archaeological  resource  stureys  and 
reports.  The  proposed  rule  also  made 
minor  modifications  in  30  CFR  parts 
256  and  280  to  standardize  the  use  of 
the  term  "archaeological  resource," 
eUminate  use  of  other  terms  such  as 
"cultural  resoiu-ces,"  and  provide 
uniform  definitions.  The  routine 
requirements  for  surveys  and  reports 
that  were  proposed  in  30  CFR  250.26  are 
not  located  in  §§250.33  and  250.34. 
These  surveys  and  reports,  when 
required,  will  normally  be  included  in 
the  exploration  report  or  the 
development  and  production  report. 
Since  §§  250.33  and  250.34  pertain  to 
Exploration  Plan  and  Development  and 
Production  Plan  respectively,  the 
change  will  help  to  clarify  the 
requirements. 

The  comments  received  during  the 
public  comment  period  were  reviewed, 
and  an  analysis  was  conducted  within 
MMS.  The  followring  is  a  discussion  of 
the  responses  to  comments  received  and 
any  resultant  text  changes. 

Narrative  Response  to  Comments 

Authority  Citation 

Comment  One  commenter  suggested 
that  we  expand  the  authority  section  to 
include  other  applicable  archaeological 
resource  legislation. 

Response:  The  MMS  has  used  the 
requirements  of  the  National  Historic 
Preservation  Act  of  1966  (NHPA)  16 
U.S.C.  470  et  seq..  the  Archaeological 
and  Historic  Preservation  Act  16  U.S.C. 
469-469C,  and  the  Archaeological 
Resources  Protection  Act  of  1979 
(ARPA)  16  U.S.C.  470aa-mm  in 
developing  the  requirements  in  the 
regulations.  However,  MMS  believes 
that  the  Outer  Continental  Shelf  Lands 
Act  provides  sufficient  authority  for  all 
requirements  in  the  regulation. 


Changes  in  Definitions 

Comment:  Two  commenters  suggested 
that  we  define  the  term  "archaeological 
resource"  to  be  consistent  with  the 
definition  provided  in  implementing 
regulations  for  the  ARPA.  16  U.S.C. 
470aa-nun.  43  CFR  7.3. 

Response:  We  have  changed  the 
definition  of  "archaeological  resource" 
to  the  wording  recommended  by  the 
commenters  with  one  exception  (with 
regard  to  the  age  criterion),  to 
correspond  to  the  definition  provided  in 
43  CFR  7.3(a)  (1)  and  (2).  The  exception 
was  to  change  the  100-year-old  criterion 
for  the  age  of  an  archaeological  resource 
to  a  50-year-old  criterion  so  that  the 
MMS  regulation  is  consistent  with  the 
NHPA  criteria  for  eligibiUty  to  the 
National  Register  of  Historic  Places.  To 
improve  the  clarity  of  the  rule.  MMS 
added  a  definition  of  significant 
archaeological  resource. 

Archaeological  Report  Standards 

Comment:  One  commenter  suggested 
that  we  include  documentation  (report) 
standards  in  the  archaeology  rule. 
Another  commenter  suggested  that  the 
reports  submitted  conform  to  the 
"Secretary  of  the  Interior's  Standards 
and  Guidelines  for  Archaeology  and 
Historic  Preservation." 

Response:  The  MMS  has  developed 
detailed  survey  and  report  standards  for 
OCS  archaeological  surveys  based  on 
more  than  20  years  experience.  These 
standards  are  contained  in  Region- 
specific  NTL's.  The  MMS  has  chosen 
not  to  include  the  survey  and  report 
standards  in  the  rule.  These  standards 
are  very  detailed  and  vary  from  region 
to  region  due  to  differences  in  regional 
geology  and  environmental  conditions. 

Basis  for  Requiring  Archaeological 
Report 

Comment:  One  commenter  was 
concerned  that  in  the  proposed  rule,  the 
Regional  Director  would  be  permitted  to 
make  the  determination  of  whether  an 
archaeological  survey/report  would  be 
required.  Another  commenter  suggested 
that  we  provide  improved  guidance 
about  the  basis  upon  which  a  Regional 
Director  would  make  the  regulatory 
determination  that  an  archaeological 
resource  exists  in  the  proposed  lease 
area. 

Response:  This  decision  as  to  whether 
or  not  a  report  is  required  is  not  made 
arbitrarily  by  the  Regional  Director.  The 
MMS  conducts  regional  eirchaeological 
baseline  studies  to  compile  information 
on  the  locations  of  historic  shipv^recks 
and  coastal  prehistoric  archaeological 
sites.  These  data  are  also  used  to 
construct  predictive  criteria  for  the 
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occurrence  of  unknown  sites  on  the 
continental  shelf. 

Using  these  predictive  criteria,  N/fMS 
can  identify  portions  of  the  continental 
shelf  having  potential  for  archaeological 
resources,  "^ese  "archaeologically 
sensitive"  areas  are  used  as  tiie  basis  for 
requiring  marine  remote  sensing  surveys 
to  evaluate  the  archaeological  site 
potential  of  individual  lease  tracts 
before  permitting  lease  activities. 

Information  Submitted  With  the 
Archaeological  Report 

Comment:  One  commenter  suggested 
that  a  new  §  250.26(c)  be  added  to 
require  that  the  reports  submitted  to  the 
Regional  Director  include  all  the  data, 
artifacts,  records,  and  remains  obtained 
during  Uie  investigations  conducted 
pursuant  to  256.26  (a)  and  (b), 
pertaining  to  reporting  requirements  for 
the  protection  of  possible  or  discovered 
archaeological  resources. 

Response:  The  marine  remote  sensing 
survey  data  collected  to  evaluate 
archaeological  resources  is  maintained 
by  the  lessee  or  right-of-way  holder; 
however,  the  data  must  be  made 
available  to  MMS  upon  request.  The 
MMS  maintains  copies  of  the 
archaeological  reports  prepared  from  the 
remote  sensing  survey  data.  Because  the 
archaeological  surveys  conducted  prior 
to  CCS  activities  are  reconnaissance 
surveys,  evidence  of  potential  resources 
is  used  to  avoid  lessee  activity  that 
could  harm  or  disturb  artifacts  or 
remains.  Thus,  artifacts  or  remains  are 
rarely  recovered  or  disturbed. 

Archaeological  Surveys  and 
Grandfathered  Leases 

Comment:  One  commenter  suggested 
that  MMS  should  continue  its  practice    - 
of  requiring  no  archaeological  surveys 
for  grandfathered  leases.  (The    ^ 
commenter 's  view  is  that  a 
grandfathered  lease  is  any  lease  issued 
by  MMS  prior  to  December  1973,  the 
date  the  first  lease  with  an 
archaeological  resource  stipulation  was 
issued).  T^e  commenter  also  indicated 
that  existing  survey  data  on  older  leases 
should  continue  to  be  acceptable  to 
MMS  for  exploration  and  most 
development  activities  for  as  long  as  the 
lease  remains  in  force.  The  commenter 
believes  that  although  the 
aforementioned  practices  are  not 
specifically  addressed  or  confirmed  in 
the  proposed  regulations,  it  is  implicit 
in  the  provisions  thereof  that  MMS  does 
not  intend  for  the  proposed  changes  to 
the  regulations  to  change  these  existing 
procedures.  It  is  the  commenter's 
position  that  to  do  otherwise  would 
directly  impair  existing  lease  contract 
rights. 


Response:  The  MMS  does  not  agree 
tl  at  any  lease  issued  prior  to  the 
inclusion  of  an  archaeological  resource 
leese  stipulation  in  December  1973  is 
idfathered  and  exempt  from  the 
juirement  to  protect  and  preserve 
soiutres  under  either  the  existing  or 
[oposed  regulations.  The 
±aeological  stipulations  included  in 
^S  leases  in  December  1973  were 
^signed  to  ensure  that  lessees  and 
ler  interested  parties  were  aware  of 
the  need  to  protect  and  preserve 
ai  chaeological  resources.  The  absence  of 
ai  1  archaeological  stipulation  in  en  OCS 
Ifl  ise  issued  prior  to  December  1973 
d(  >es  not  free  the  lessee  of  its  obligation 
to  protect  and  preserve  resources.  In 
a<  cordance  to  §  250.33(b)(15)  or 
§  J50.34{b)(8){v)(A),  if  the  Regional 
D  rector  notifies  the  lessee  that  an 
anchaeological  resource  may  exist  in  the 
lease  area,  prior  to  commencing  any 
operations,  the  lessee  is  required  to 
pi  epare  a  report  as  specified  by  the 
Ri  igional  Director  to  determine  the 
p(  itential  existence  of  any  archaeological 
rqsource  that  may  be  affected  by 
operations.  Thus,  the  regulations  are 
adplicable  to  any  new  exploration  or 
development  operations  except 
preliminary  activities  (250.31).  If  there 
aite  no  new  activities,  production 
oferations  will  continue  vdth  no 
cnanges  in  the  status  quo. 

C  lance  Find  Clause 

Comment:  One  commenter 
n  commended  that  treatment  of 
ui  lanticipated  discoveries  of 
ai  chaeological  resources  during 

01  lerations  be  made  consistent  with  DOI 
plocedures  by  requiring  a  halt  to 
Oferations  until  the  Regional  Director 
h  >s  told  the  lessee  how  to  protect  the 

It  source.  Other  conunenters  suggested 
tt  at  this  clause,  commonly  called  the 
"« hance  finds  clause,"  be  changed  to 
re  fleet  the  fact  that  not  all  discoveries 
m  ade  during  operations  will  require 
pi  otection. 

Response:  In  response  to  these 
comments,  wording  changes  were  made 
tc  clarify  that  not  all  discoveries  made 
di  uing  operations,  including  operations 
CI  nducted  within  a  right-of-way,  would 
n  quire  protection.  To  provide 
c<  nsistency  between  sections,  the 
w  arding  of  §§  25b.26(b)  and 

2  i0.159(c)(4)  has  been  changed. 

A  ithor 

This  document  was  prepared  by  Kiunkum 
Rjy,  Engineering  and  Technology  Division, 
W  MS  and  Melanie  Stright,  Environmental 
F  ilicy  and  Programs  Division,  MMS. 

E  Lecutive  Order  (E.O.)  12866 

This  final  rule  was  reviewed  under 
E  0. 12866.  The  final  rule  was 


determined  to  not  be  a  significant  rule 
imder  the  criteria  of  E.0. 12866. 

Regulatory  Flexibility  Act 

The  DOI  has  determined  that  this  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  In 
general,  the  entities  that  engage  in 
offshore  activities  are  not  considered 
small  due  to  the  technical  and  financial 
resources  and  experience  necessary  to 
safely  conduct  such  activities. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  §§250.26,  250.33  and 
250.34  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  44  U.S.C.  3501  et  seq.,  and 
assigned  clearance  number  1010-0049. 
The  information  v«ll  be  used  to  protect 
archaeological  resources.  Response  is 
mandatory  in  accordance  with  Sec.  204, 
Public  Law  95-372,  92  Stat.  629  (43 
U.S.C.  1334). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
Officer;  Minerals  Management  Service; 
Mail  Stop  2053,  381  Elden  Street; 
Hemdon,  Virginia  22070-4817,  and  the 
Office  of  Management  and  Budget; 
Paperwork  Reduction  Project  (1010- 
0049);  Washington,  DC  20503, 
telephone  (202)  395-7340. 

Takings  Implication  Assessment 

The  DOI  has  determined  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  has  not  been  prepared 
pursuant  to  E.0. 12630,  Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

E.0. 12778 

The  DOI  has  certified  to  OMB  that 
this  final  rule  meets  the  applicable  civil 
justice  reform  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  E.0. 12778. 

National  Environmental  Policy  Act 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  afiiecting  the  quality  of 
the  human  environment;  therefore, 
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preparation  of  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects 

30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements,  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources,  Public 
lands — ^rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production,  Sulphur 
exploration,  Siu«ty  bonds. 

30  CFR  Part  256 

Administrative  practice  and 
procedure.  Continental  shelf. 
Government  contracts.  Oil  and  gas 
exploration,  PubUc  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

30  CFR  Part  280 

Administrative  practice  and 
procedure.  Bonds,  Continental  shelf. 
Environmental  protection.  Mines, 
Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  281 

Administrative  practice  and 
procedure.  Bonds,  Continental  shelf. 
Mineral  royalties.  Mines.  Public  lands — 
mineral  resources,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  9, 1994. 

Bob  Amistrong. 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  parts  250.  256.  280. 
and  281  are  amended  as  follows: 

PART  250-OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
is  revised  to  read  as  follows: 

Authority:  43  U.S.Q  1334. 

2.  Section  250.2  is  amended  by 
adding  the  following  definitions,  in 
alphabetical  order,  to  read  as  follows: 

$2502    Oeflnitkww. 

•        •        •        »        • 

Archaeological  resource  means  any 
material  remains  of  huiman  life  or 
activities  that  are  at  least  50  years  of  age 
and  that  are  of  archaeological  interest. 


Material  remains  means  physical 
evidence  of  human  habitation, 
occupation,  use,  or  activity,  including 
the  site,  location,  or  context  in  which 
such  evidence  is  situated. 

*  •        »        •        • 

Of  archaeological  interest  means 
capable  of  providing  scientific  or 
humanistic  understanding  of  past 
human  behavior,  cultural  adaptation, 
and  related  topics  through  the 
appUcation  of  scientific  or  scholarly 
techniques,  such  as  controlled 
observation,  contextual  measurement, 
controlled  collection,  analysis, 
interpretation,  and  explanation. 

Significant  archaeological  resource 
means  those  archaeological  resources 
that  meet  the  criteria  of  significance  for 
eligibility  to  the  National  Register  of 
Historic  Places  as  defined  in  36  CFR 
60.4. 

•  »        *        »        • 

3.  A  new  §  250.26  is  added  to  subpart 
A  to  read  as  follows: 

§250.26    AFchaeoiogical  reports  and 
surveys. 

(a)  If  the  Regional  Director  believes 
that  an  archaeological  resource  may 
exist  in  the  lease  area,  the  Regional 
Director  will  notify  the  lessee  in  writing. 
The  lessee  shall  include  an 
archaeological  report  in  the  Exploration 
Plan  or  Development  and  ProdQction 
Plan  and  shall  comply  with  the 
following: 

(1)  If  the  evidence  suggests  that  an 
archaeological  resource  may  be  present, 
the  lessee  shall  either: 

(i)  Locate  the  site  of  any  operation  so 
as  not  to  aHiect  adversely  the  area  where 
the  archaeological  resource  may  be;  or 

(ii)  Establish  to  the  satisfaction  of  the 
Regional  Director  that  an  archaeological 
resource  does  not  exist  or  will  not  be 
adversely  affected  by  operations.  This 
shall  be  done  by  further  archaeological 
investigation,  conducted  by  an 
archaeologist  and  a  geophysicist,  using 
survey  equipment  and  techniques 
deemed  necessary  by  the  Regional 
Director.  A  report  on  the  investigation 
shall  be  submitted  to  the  Regional 
Director  for  review. 

(2)  If  the  Regional  Director  determines 
that  an  archaeological  resource  is  likely 
to  be  present  in  the  lease  area  and  may 
be  adversely  affected  by  operations,  the 
Regional  Directw  will  notify  the  lessee 
immediately.  The  lessee  shall  take  no 
action  that  may  adversely  affect  the 
archaeological  resource  until  the 
Regional  Director  has  told  the  lessee 
how  to  protect  it. 

(b)  If  the  lessee  discovers  any 
archaeological  resource  while 


conducting  operations  in  the  lease  area, 
the  lessee  shall  immediately  halt 
operations  within  the  area  of  the 
discovery  and  report  the  discovery  to 
the  Regional  Director.  If  investigations 
determine  that  the  resource  is 
significant,  the  Regional  Director  will 
inform  the  lessee  how  to  protect  it 

4.  Section  250.33  is  amended  by 
revising  paragraphs  (b)(15)  and  (o)  to 
read  as  follows: 

$250.33    Exploration  Ptan. 

•  •         •         •         • 

(b)  •  •  • 

(15)  If  the  Regional  Director  believes 
that  an  archaeological  resource  may 
exist  in  the  lease  area,  the  Regional 
Director  will  notify  the  lessee  in  writing. 
Prior  to  commencing  any  operations,  the 
lessee  shall  prepare  a  report,  as 
specified  by  the  Regional  Director,  to 
determine  the  potential  existence  of  any 
archaeological  resource  that  may  be 
affected  by  operations.  The  report  shall 
be  prepared  by  an  archaeologist  and 
geophysicist  and  shall  be  based  on  an 
assessment  of  data  from  remote-sensing 
surveys  and  of  other  pertinent 
archaeological  and  environmental 
information. 

•  •        •        •        • 

(o)  To  ensure  safety  and  protection  of 
the  environment  and  archaeological 
resources,  the  Regional  Director  may 
authorize  or  direct  the  lessee  to  conduct 
geological,  geophysical,  biological, 
archaeological,  or  other  surveys  or 
monitoring  programs.  The  lessee  shall 
provide  the  Regional  Director,  upon 
request,  with  copies  of  any  data 
obtained  as  a  result  of  those  surveys  and 
monitoring  programs. 

•  »        •        •        • 

5.  Section  250.34  is  amended  by 
revising  paragraphs  (b)(8)(v)(A)  and  (s) 
to  read  as  follows: 

$250.34    Development  and  Production 
Plan. 

•  •        •        •        • 

(b)  •  •  * 

(8)  *  •  • 

(v)  '  •  " 

(A)  If  the  Regional  Director  believes 
that  an  archaeological  resource  may 
exist  in  the  lease  area,  the  Regional 
Director  will  notify-  the  lessee  in  writing. 
Prior  to  commencing  any  operations,  the 
lessee  shall  prepare  a  report,  as 
specified  by  the  Regional  Director,  to 
determine  the  potential  existence  of  any 
archaeological  resource  that  may  be 
affected  by  operations.  The  report  shall 
be  prepared  by  an  archaeologist  and 
geophysicist  and  shall  be  ba^  on  an 
assessment  of  data  from  remote-sensing 
sur\-eys  and  of  other  pertinent 
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ardweological  uKt  amranawntal 
infonution. 


|s)  To  ensure  safety  and  fwotection  of 
the  enviranment  and  arefaaecdagica] 
resources,  the  Regiooal  Diiector  may 
authorize  or  diract  the  lessee  to  condiict 
geologiGal.  geophysical,  biological, 
archaeological,  or  other  surveys  or 
nunitoiing  programs.  The  lessee  shaU 
provide  the  Regional  Director,  upon 
request,  copies  of  any  data  obtained  as 
a  result  of  those  stirveys  and  monitoring 
programs. 

•  •        •        «        • 

6.  Section  250.157  is  amended  by 
revising  paragraph  (aK5)  to  read  as 
follows: 

(a)  •  •  • 

(5)  The  application  shall  include  a 
shallow  hazards  survey  report  and.  if 
required  by  the  Regional  Director,  an 
archaeological  resource  report  that 
covers  the  entire  length  of  the  pipeline. 
A  shallow  hazards  analysis  may  be 
included  in  a  lease  term  pipeline 
application  in  lieu  of  the  shallow 
hazards  survey  report  with  the  approval 
of  the  Regional  Director.  The  Regional 
Director  may  require  the  submission  of 
the  data  upon  which  the  report  or 
analysis  is  based. 

•  •        •        •        • 

7.  Section  250.159  is  amended  by 
revising  paragr^h  (c)(4)  to  read  as 

.  follows: 

§2S0ilS9   General  rsquliemeflCs  tar  a 
pipeMie  fiQMv'O^way  Qianl. 

•  •        •        •        • 

(c)*  •  • 

(4)  If  the  right-o^wBy  holder  discovers 
any  archaeological  resource  while 
conducting  operaticms  within  the  right- 
of-way,  the  r^ht-of-way  holdo-  shall 
immediately  halt  operations  within  the 
area  of  the  discovery  and  report  the 
discovery  to  the  Regional  Director.  If 
investigations  determine  that  the 
resource  is  significant,  the  Regional 
Director  will  inform  the  lessee  how  to 
protect  it. 


PART  256-OUTER  CONTINENTAL 
SHELF  MMERALS  AND  PtOHTSOF- 
WAY  MANAGEMENT,  GENERAL 

9.  The  authority  citation  for  part  256 
is  revised  to  read  as  follows: 

Aathwity:  43  U.S.C  1331  et  seq. 

9.  Section  256.23  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)  to  read  as  follows: 

%9M>3A   InioniMUon  on 


04  *  *  *  For  an  oil  and  gas  lease  sale 
1  Area,  the  Krector  may  request 

Its  concerning  geological 
iditions,  including  bottom  hazards; 
4rchaeQlogical  ntes  on  the  seabed  or 
liearshore;  multiple  uses  of  the 
^ropoaed  leasing  area,  including 
Navigation,  recreation,  and  fisheries; 
id  other  socioeamomic,  bit^ogical, 
'  environmental  information. 


ART  2a»-PR0SPECT1N6  FOR 
ERALS  OTHER  THAN  OIL,  GAS. 
SULPHUR  M  THE  OUTER 
0NT1NENTAL  SHELF 

10.  The  authority  citation  for  part  280 
j  i  revised  to  read  as  follows: 

AullMrity:  43  Vl.SJC  1331  et  seq.,  42  U.&C 

032  at  seg. 

11.  Section  280.2  is  amended  by 
1 9vising  the  definition  of 

'  archaeological  resource"  and  adding 
the  following  definitions  in  alphabetical 
<  irder,  to  read  as  follows: 

280.2    Definitions. 

•-        •        •        * 

Archaeological  resource  means  any 
ihaterial  remains  of  human  lifie  or 
i  ctivities  that  are  at  least  50  years  of  age 
t  nd  that  are  of  archaeological  interest 

•        •        *        * 

Material  remains  means  physical 
^dence  of  human  habitation, 
occupation,  use,  or  activity,  including 
t  le  site,  location,  or  context  in  which 
i  uch  evidence  is  situated. 


Of  archaeological  interest  means 
( apable  of  providing  scientific  or 
1  umanistic  understanding  of  past 
liuman  behavior,  cultural  adaptation, 
and  related  topics  through  the 
applicatifm  of  scientific  or  scholarly 
tiechniques.  such  as  controlled 
0bservaUon,  contextual  measurements. 
Controlled  collection,  analysis, 

rterpretation.  and  explanation. 
•        •        •        • 
Significant  archaeoJogical  resource 
]  leans  those  archaeological  resources 
1  lat  meet  the  criteria  of  significance  for 
ligibility  to  the  Natimial  Register  of 
listoric  Places  as  defined  in  36  CFR 
0.4. 


'ART  281— LEASMG  OF  MINERALS 
>THER  THAN  OIL,  GAS,  AND 

SULPHURMTHEOUTER 

(CONTINENTAL  SHELF 

12.  The  authority  citation  fat  part  281 
s  revised  to  reed  as  follows: 

Authority:  43  U.S.C  1331  etseq. 


f2t1.12   [Amended} 

13.  In  §  281.12,  paragraph  (c)  is 
amended  by  removing  the  wend 
"archeological"  and  adding  in  its  place 
the  word  "euchaeological". 

(FR  Doc.  94-26002  Rled  10-20-94;  8:45  am] 
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AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  api»oval  of 
amendmmts  and  removal  of  condition 
of  program  approval. 

SUMMARY:  The  Secretary  of  the  Interior 
is  aimouncing  the  approval  of  a 
proposed  amendment  to  the  Wyoming 
permanent  regulatory  program 
(hereinafter,  the  "Wyoming  prt^ram") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act),  and  the  removal  of  tiie  remaining 
condition  of  program  approval  The 
amendment  addresses  the  recovery  of 
costs  and  expenses,  including  attorney's 
fees,  incurred  in  connection  with 
administrative  and  Judicial  review 
proceedings  under  the  Wyoming 
program.  The  amendment  is  intended  to 
revise  the  Wyoming  prc^ram  to  be 
consistent  with  the  corresponding 
Federal  standards  and  to  clarify  State 
operating  procedures. 

EFFECTIVE  DATE:  October  21. 1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
Guy  V.  Padgett,  (307)  261-5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  en  the  Wyommg 
Program 

On  November  26, 1980.  the  Secretary 
of  the  Interior  conditionally  ^proved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26. 1980.  Federal 
Register  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming's  program 
and  program  amendments  can  be  found 
at  30  CFR  950.11, 950.12, 95ai5.  and 
950.16. 

Qq  January  24. 1994.  the  Secretary  of 
the  Interim  approved,  with  certain 
exceptions,  amendments  to  the 
Wyoming  program  provisions  regarding 


the  recovery  of  costs  and  expenses, 
including  attorney's  fees,  incurred  in 
connection  with  administrative  review 
proceedings  under  the  Wyoming 
program.  As  a  result  of  this  decision,  the 
condition  of  program  approval  at  30 
CFR  950.11(c)  was  modified  to  require 
Wyoming  to  revise  section  35-11-437  of 
the  Wyoming  Statutes  (W.S.)  to  be 
consistent  with  the  Federal 
requirements  at  section  525(e)  of 
SMCRA  (30  U.S.C.  1275(e))  and  43  CFR 
4.1290  through  4.1295  concerning  the 
award  of  costs  and  expenses  inaured  in 
connection  with  administrative  and 
judicial  proceedings  (see  59  FR  3513). 
The  amendment  under  consideration  in 
the  current  rulemaking  is  intended  to 
satisfy  this  condition. 

n.  Submission  of  Amendment 

By  letter  dated  April  13, 1994 
(Administrative  Record  No.  WY-27-01). 
Wyoming  submitted  Enrolled  Act  No.  4. 
which  was  adopted  during  the  1994 
Budget  Session  of  the  Wyoming 
Legislature  and  signed  into  law  by  the 
Governor  on  Mardi  16, 1994,  as  a 
proposed  amendment  to  its  permanent 
program.  The  proposed  amendment, 
which  consists  of  statutory  changes  to 
the  Wyoming  Environmental  Quality 
Act  (EQA),  is  intended  to  satisfy  the 
condition  of  program  approval  at  30 
CFR  950.11(c).  as  modified  on  January 
24. 1994  (59  FR  3513).  Enrolled  Act  No. 
4  revises  W.S.  35-11-437  by  (1) 
amending  the  introductory  language  of 
subsection  (f)  to  change  the  word 
"director"  to  "council,"  and  add  the 
phrase  "or  subsequent  judicial  review 
proceedings":  (2)  repealing  paragraphs 
(0{i)  and  (fl(iii)  in  their  entirety;  and  (3) 
repealing  subsection  (g)  in  its  entirety. 

OSM  announced  receipt  of  the  April 
13. 1994,  submittal  in  the  May  2. 1994. 
Federal  Register  (59  FR  22571).  and,  in 
the  same  document,  opened  the  public 
commedt  period  and  provided 
opportunity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  April  13, 
1994.  submittal.  The  public  comment 
period  closed  on  June  1, 1994.  A  public 
hearing  was  not  held  because  no  one 
requested  an  opportimity  to  testify. 

III.  Secretary's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Secretary's 
findings  concerning  the  proposed 
amendment  submitted  by  Wyoming  on 
April  13. 1994. 


1.  Award  of  Costs  and  Expenses: 
Applicability  to  Judicial  Proceeding 
and  Administrative  Proceedings  under 
EQA  Sections  Other  than  W.S.  35-11- 
437 

Wyoming  Enrolled  Act  No.  4  revises 
W.S.  35-ll-437(f),  the  State  counterpart 
to  section  525(e)  of  SMCRA,  by 
providing  in  part  that  costs  and 
expenses  (including  attorney's  fees) 
incurred  by  parties  in  connection  with 
a  proceeding  under  the  EQA  may  be 
assessed  against  one  or  more  of  those 
parties  only  if  the  proceeding  is  a 
contested  case  proceeding  or  subsequent 
judicial  review  proceeding.  In  relevant 
part,  the  revised  statute  reads  as  follows: 

At  the  request  of  any  person,  a  sum  equal 
to  the  aggregate  amount  of  all  costs  and 
expenses  (including  attorney's  fees)  as 
determined  by  the  council  to  have  been 
reasonably  incurred  by  the  person  for  or  in 
connection  with  his  participation  in  the 
proceeding,  including  any  judicial  review  of 
agency  actions,  may  be  assessed  against 
either  party  as  the  court  or  the  council  deems 
proper.  This  subsection  shall  apply  only  to 
contested  case  proceedings  or  subsequent 
judicial  review  proceedings  under  the 
provisions  of  this  act  relating  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance  with 
P.L.  95-87,  as  the  law  is  worded  on  August 
3, 1977. 

In  the  decision  announced  in  the 
January  24. 1994,  Federal  Register,  the 
Secretary  did  not  approve  the 
introductory  clause  of  the  first  sentence 
of  W.S.  35-ll-437(f)  ("Whenever  an 
order  is  issued  under  this  section,"),  the 
words  "only"  and  "administrative"  in 
the  second  sentence  of  this  subsection 
("This  subsection  shall  apply  only  to 
administrative  contested  case 
proceedings  *  •  *"),  and  paragraph  (i) 
of  this  subsection  ("The  issues  resolved 
in  the  contested  proceeding  are  those  in 
the  original  complaint  that  were  raised 
within  the  statutory  time  frames  imder 
W.S.  35-ll-406(p)  or  within  an 
enforcement  action").  In  concert  with 
this  action,  the  Secretary  modified  the 
condition  of  program  approval  at  30 
CFR  950.11(0)  by  adding  paragraphs  (1) 
and  (2)  to  require  Wyoming  to  clearly 
authorize  the  award  of  costs  and 
expenses  incurred  in  connection  with 
participation  in  (1)  judicial  review 
proceedings  concerning  agency  actions, 
and  (2)  with  respect  to  avrards  from  the 
State,  any  administrative  contested  case 
proceedings  under  the  approved 
program,  not  just  proceedings 
concerning  enforcement  actions  imder 
W.S.  35-11-437  or  actions  taken  under 
W.S.  35-ll-406(p).  (See  findings  3  and 
6, 59  FR  3915-17,  January  24. 1994.) 

The  current  submittal  repeals 
paragraph  (0(i)  and  the  disapproved 


introductory  clause  discussed  above  and 
modifies  the  remainder  of  W.S.  35-11- 
437(f)  to  clarify  that  this  subsection 
applies  to  contested  case  proceedings 
and  subsequent  judicial  review 
proceedings  under  any  SMCRA-related 
provisions  of  the  EQA,  not  just 
enforcement  actions  imder  W.S.  35-11- 
437  or  proceedings  pursuant  to  W.S.  35- 
ll-406(p).  Therefore,  the  Secretary 
finds  that  the  State  has  satisfied  the 
requirements  of  30  CFR  950.11(c)  (1) 
and  (2).  Accordingly,  he  is  approving 
the  proposed  amendment  and  removing 
30  CFR  950.11(c)  (1)  and  (2). 

2.  Award  of  Costs  and  Expenses:  Eligible 
Issues  [W.S.  35-ll-437(f)(i)] 

Wyoming  Enrolled  Act  No.  4  revises 
W.S.  35-ll-437(f)  by  repealing 
paragraph  (i),  which  provided  a 
participant  in  a  proofing  is  eligible  to 
receive  an  award  of  costs  and  expenses 
fiom  the  State  only  if  the  issues  resolved 
in  the  contested  proceeding  were  raised 
in  the  original  complaint  and  within  the 
statutory  timefivmes  of  W.S.  35-11- 
406(p)  or  within  an  enforcement  action. 

As  discussed  in  finding  3  of  the 
January  24, 1994,  Federal  Register 
document  (59  FR  3515-16),  the 
Secretary  did  not  approve  the  now- 
repealed  provision  because  he  foimd  it 
to  be  inconsistent  with  section  525(e)  of 
SMCRA  and  43  CFR  4.1290  through 
4.1295.  In  addition,  the  Secretary 
modified  the  condition  of  program 
approval  at  30  CFR  950.11(c)  by  adding 
a  paragraph  (3),  which,  in  part,  required 
that  Wyoming  revise  its  statute  to 
remove  the  provision  limiting  awards  to 
expenses  incurred  in  coimection  with 
proceedings  involving  issues  raised  in 
ti  e  original  complaint. 

The  Secretary  finds  that  Wyoming's 
repeal  of  W.S.  35-ll-437(f)(i)  satisfies 
the  portion  of  30  CFR  950.11(c)(3) 
discussed  above.  Therefore,  he  is 
approving  the  proposed  amendment  and 
removing  the  pertinent  portion  of  the 
program  condition. 

3.  Award  of  Costs  and  Expenses:  Cap  on 
Fees  and  Costs  [W.S.  35-ll-437(g)] 

Wyoming  Enrolled  Act  No.  4  revises 
W.S.  35-11-437  by  repealing  subsection 
(g).  which  provided  that  attorney's  fees, 
expert  witness  fees  or  other  fees  or  costs 
shall  not  exceed  $50.00  per  hour. 

As  discussed  in  finding  7  of  the 
January  24, 1994.  Federal  Register 
docimient  (59  FR  3517),  the  Secretary 
did  not  approve  the  now-repealed 
provision  because  he  found  it  to  be 
inconsistent  with  section  525(e]  of 
SMCRA.  In  addition,  he  modified  the 
condition  of  program  approval  at  30 
CFR  950.11(c)  by  adding  a  paragraph 
(3).  which,  in  pari,  required  that 
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WyomiDg  revise  its  statute  to  autborixe 
the  awatd  of  all  reasonably  iDcunad   . 
costs  and  exfoan  withoitt  placing  any 
inflexible  limits  on  tbe  meaning  oi 
"reasonably  incuirad." 

Tbe  Seaetaiy  finds  tbat  Wyoming's 
repeal  of  W.S.  35-11-437(g)  and  its 
hourly  rate  c^  satisfies  tbe  portion  of 
30  CFR  950.11(c)(3)  discuwed  above. 
Therefore,  he  is  approving  tbe  proposed 
amendment  and  ramoving  tbe  pertinent 
portion  of  the  program  condition. 

4.  Award  of  Costs  and  Expenses: 
General  IW.S.  35-ll-437(fl} 

Wyoming  Enrolled  Act  No.  4  revises 
W.S.  35-ll-437(f)  by  repbdng  tbe  term 
"director"  in  the  {Rinses  "as 
determined  by  tbe  director"  and  "as  tbe 
court  or  director  deems  propel'  with 
the  term  "coimciL" 

As  discussed  in  finding  1  of  the 
January  24, 1994.  Federal  Roister 
document  (59  FR  3514),  the  Secretary 
did  not  approve  W.S.  35-11-437(1)  to 
the  extent  that  it  referred  to  "the 
Director"  ratb«  than  "the  Council"  (the 
State's  administr^ve  review  entity) 
because  be  found  it  to  be  inconsistent 
with  43  CFR  4.1291.  In  addition,  be 
modified  tbe  condition  of  program 
approval  at  30  CFR  g50.11(c)  by  adding 
a  paragraph  (4).  which  requirad  that 
Wyoming  revise  its  statute  to  clarify 
that,  with  respect  to  administrative 
review  proceedings,  petitions  for  awards 
of  costs  and  expenses  must  be  filed  with 
and  reviewed  and  decided  by  the 
Environmental  Quality  Council,  not  tbe 
Director  of  tbe  Department  of 
Environmental  Quality. 

The  Secretary  finds  that  Wyoming's 
revisions  to  W.S.  35-11-437(1)  satisfy 
the  requirements  of  30  CFR  gSQ.ll(cl(4). 
Therefore,  be  is  approving  tbe  proposied 
amendment  and  removing  tbe  pertinent 
portion  of  the  condition  of  program 
approval. 

5.  Award  of  Costs  and  Expenses: 
Requirement  for  Estoblishment  of 
Existence  of  Violation  [W.S.  35-11- 
437(fXiun 

Wyoming  Enrolled  Act  No.  4  repeals 
W.S.  35-ll-437(f)(iii),  which  allowed 
tbe  award  of  costs  and  expenses  from 
the  State  only  if  the  person  claiming 
eligibility  for  such  an  award  establishes 
the  existence  of  a  specific  violation  of 
an  applicable  statute  or  rule. 

As  discussed  in  finding  5  of  the 
January  24, 1994,  Federal  Roister 
decision  document  (59  FR  3516),  the 
Secretary  did  not  approve  W.S.  35-11- 
437(f)(LLi)  because  he  found  it  to  be 
inconsistent  with  section  525(e)  of 
SMCRA  and  the  Federal  regulations  at 
43  CFR  4.1294(b).  hi  addition,  he 
modified  tbe  condition  of  program 


proval  at  30  CFR  950.11(c)  by  ad^g 
paragr^th  (S>.  «^cb  required  tbet 
yondng  revise  its  statute  to  «^«»>fa^«« 
requirement  that  the  penon 

blish  the  existence  of  a  specific 
lation  of  appUcable  statute  or  rule  as 

prereqtiisite  for  awards  from  the  State. 

The  Secretary  finds  tbat  Wyoming's 
repeal  of  W.S.  35-ll-437(f)(iii)  satisfies 
tbe  requirements  of  30  CFR  950.11(c)(5). 
tiherefore,  be  is  approving  the  proposed 
^endment  and  removing  the  pertinent 
p  ortion  of  the  condition  of  program 
a  )proval. 

IV.  SoDunafy  and  DiapositioB  off 


IvMic  Comments 

GSM  announced  receipt  of  tbe  April 
1^,  1994.  submittal  in  the  May  2, 1994, 
i  ederal  Register  (59  FR  22571).  and,  in 
t  le  same  documoat,  opened  the  puUic 
c  )nunent  period  and  provided 
opportunity  tot  a  public  bearing  im  tbe 
s  ibstantrve  adequacy  of  the  Ajvil  13, 
1 994,  submittal,  the  public  comment 
p  9riod  closed  on  June  1, 1994.  A  pubHc 
fa  Baring  was  not  l^ld  because  no  one 
r  tquested  an  opportunity  to  testify. 
Written  comments  were  received  from 
e  Powdw  River  Basin  Resource 
(PRBRC)  (Administrative 
ord  No.  WY-27-12).  A  simimary  of 
ese  comments  and  their  disposition  is 
set  forth  below: 

.  1.  PRBRC  expressed  concern  tbat  tbe 
Wording  of  tbe  phrase  "may  be  assessed 
apaiiwt  either  party  as  tbe  court  or  the 
^uncil  deems  proper"  in  W.S.  35-11- 
ffi7(f)  is  too  broad.  The  conunenter 
sjated  tbat  it  should  be  limited  by 
afldingtbe  clause  "in  conformity  with 
43  CFR  4.1290  throu^  4.1295."  In 
^dition,  PRBRC  stated  that  tbe  phrase 
'4nd  shall  include  all  classes  of  actions 
in  which  participants  would  be  eligible 
fpt  an  award  of  costs  and  expenses 
der  43  CFR  4.1290  through  4.1295" 
ould  be  inserted  after  "in  accordance 
th  PX.  95-87"  in  W.S.  35-11-437(0 
clarify  tbe  classes  of  actions  in 
nnection  with  which  participants 
ould  be  eligible  for  awards  of  costs 
atid  expenses. 

The  Secretary  does  not  agree  that  tbe 
s  Liggested  additional  language  is  either 
E  ecessary  or  proper.  The  statutory 
L  inguage  adopted  by  Wyoming  is 
s  ilntantively  identical  to  and  therefore 
c  onsistent  with  section  525(e)  of 
SMCRA,  which  also  contains  an 
Unmodified  "deems  proper"  standard. 
I  urthermore,  the  Wyoming  Department 
c  f  Environmental  Quality's  Rules  of 
I  ractice  and  Procedures  contain 
dounterparts  to  43  CFR  4.1290  througb 
4.1295.  On  January  24, 1994,  OSM 
a  )proved  these  Wyoming  Rules  as  being 


consistent  with  the  Federal  rules  cited 
by  the  commenter  (see  59  3515). 
Thnefore,  no  furthor  statutory  revisions 
are  needed. 

2.  PRKiC  oi^poses  deletion  of  the 
word  "administrative"  in  the  phrase 
"shall  apply  only  to  administrative 
contested  case  proceedings"  in  W.S.  3&- 
ll-437(f).  The  commenter  argues  that 
the  term  "contested  case"  riiould  be 
deleted  instead. 

The  Secretary  does  not  agree.  As 
discussed  in  finding  2  of  tbe  January  24, 
1994.  decision  document  (59  FR  3515), 
tbe  Secretary  found  use  of  the  term 
"contested  case"  to  be  consistent  with 
section  525(e)  of  ^ICRA  and  its 
implementiiig  regulations,  as 
interpreted  by  case  law.  Deletion  of  tbe 
adjective  "administrative"  merely 
eliminates  a  redundancy  since 
Wyoming's  Administrative  Procedure 
Act,  at  W.S.  16-3-101(b)(u).  effectively 
defines  "contested  case"  as  an 
administrative  proceeding  other  than 
rulemaking.  Finally,  the  January  24, 
1994,  decision  document  states  that  the 
Secretary's  approval  is  predicated  npon 
Wyoming's  interpretaticm  of  the  term 
contested  case  as  including  all  classes  of 
acticms  in  which  participants  woaki  be 
eligible  for  an  award  of  costs  and 
expenses  under  43  CFR  4.1290  througb 
4.1295.  Therefore,  there  is  no  need  to 
make  the  dianges  sought  by  tbe 
commenter. 

3.  PRBRC  expressed  concern  tbat  the 
clause  "as  tbe  Law  is  wcvded  on  August 
3, 1977".  which  modifies  tbe  phrase  "in 
accordance  with  P.L.  95-87"  in  W.S. 
35-11-437(1).  may  catise  the  State  law 
to  become  less  stringent  than  SMCRA  as 
the  Act  evolves.  The  Secretary  finds  that 
this  concern  is  misplaced.  Under  30 
CFR  732.17(d),  the  Director  of  OSM 
must  promptly  notify  the  State  of  any 
chan^  in  SMCRA  that  will  require  an 
amendment  to  the  State  program. 

4.  PRBRC  objected  to  tne  provision  in 
W.S.  35-11-437(1)  which  specifies  tbat 
a  person  who  did  not  initiate  a 
proceeding  may  receive  an  awafd  of 
costs  and  expenses  from  the  State  only 
if  that  person's  contribution  is  separate 
and  distinct  from  the  contribution  made 
by  the  person  initiating  the  proceeding. 
iTie  commenter  stated  that  this 
provision  could  cause  confusion  and 
could  be  interpreted  as  being  additive  to 
the  requirement  that  the  person  make  a 
substantial  contribution  to  a  full  and  fair 
determination  of  the  issues.  As 
discussed  in  finding  4  of  the  January  24, 
1994,  decision  document,  the  Secretary 
previously  approved  this  provision, 
noting  that  the  "separate  and  distinct" 
requirement  is  an  implicit  ccHoponent  of 
the  "substantial  contribution" 
requirement,  and  is  not  inconsistent 
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with  section  525(e)  of  SMCRA  or  its 
implementing  regulations  (see  59  FR 
3516). 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  its  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  fram  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Wyoming  program.  None  of  these 
agencies  provided  any  objection  to 
approval  of  tbe  submittal. 

State  Historic  Preservation  Office 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  (ACHP)  Comments 

As  required  by  30  CFR  732.17(b)(4), 
OSM  provided  the  submittal  to  the 
SHPO  and  ACHP  fw  comment.  No 
comments  were  received. 

Environmental  Protection  Agency 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  OSM 
must  obtain  the  written  concurrence  of 
tbe  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
before  approving  any  provisions  of  a 
proposed  State  program  amendment 
that  relate  to  air  or  water  quality 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C  7401  et  seq.].  None  of  the 
provisions  of  this  proposed  amendment 
relate  to  air  or  water  quality  standards. 
Hence,  no  conciurence  is  needed. 

V.  Secretary's  Decision 

Based  on  the  above  findings,  tbe 
Secretary  is  approving  Wyoming's 
proposed  program  amendment  as 
submitted  on  April  13, 1994.  Because 
this  amendment  fuUy  satisfies  tbe 
requirements  of  the  condition  of 
program  approval  at  30  CFR  950.11(c), 
he  is  also  removing  this  condition. 

The  Federal  regulations  at  30  CFR 
part  950  codifying  decisions  concerning 
the  Wyoming  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  tbe  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  imdue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Compliance  with  Executive  Order  12866 

This  final  rule  is  exempt  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


Compliance  with  Executive  Order  12778 

The  Department  of  tbe  Interior  has 
conducted  tbe  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  appficable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  )»sed 
solely  on  a  determination  of  whether  tbe 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
Parts  730.  731,  and  732  have  been  met. 

Compliance  with  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2](C)  of  the  National 
Environmental  Pobcy  Act  of  1969  (42 
U.S.C.  4332(2)(q). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  tbat 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 


assumptions  fat  tbe  counterpart  Federal 
regulations. 

List  of  Sabjects  in  30  CFR  Pari  950 

intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  October  14. 1994. 

Bob  AiBSbVBg, 

Assistant  Secretory,  Land  and  Minetols 
Management 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T,  part  950  of  the  Code  of 
Federal  Regulations  is  amended  as  set 

forth  below. 

PART  950— WYOMING 

1.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority.  30  U.S.C  1201  et  seq. 


§9saii 

2.  Section  950.11  is  removed. 

3.  Section  950.15  is  amended  by 
adding  paragraph  (u)  to  read  as  follows: 

S  960.15    Approval  of  regulatory  program 
amendments. 

•        •        •        •        • 

(u)  The  following  amendment,  as 
submitted  on  April  13, 1994,  is 
approved  effective  on  October  21, 1994: 
Wyoming  Enrolled  Act  No.  4  (1994 
Budget  Session),  which  concerns  the 
award  of  costs  and  expenses  incurred  in 
connection  with  administrative  and 
judicial  review  proceedings.  Tbe  Act 
contains  revisions  to  section  35-11- 
437(f)  of  the  Wyoming  Statutes  and 
repeals  section  35-ll-437(g). 

IFR  Doc.  94-26152  Filed  10-20-94.  8  45  am) 

BIUJNO  COOC  431ft-0S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Part  706 

CertiflcattoTts  artd  Exemptions  Under 
ttte  Intemational  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DOO. 
ACTION:  Final  rule. 

SUMMARY:  Tbe  Department  of  the  Navy 
is  amending  its  certificaticms  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  tbe  Navy 
has  determined  Large  Harbor  Tugs  YTB 
780  and  YTB  789  are  vessels  of  the  Navy 
which,  due  to  their  special  construction 
and  purpose,  caimot  comply  fully  ^vith 
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certain  provisions  of  the  72  COLREGS 
without  interfering  with  their  special 
functions  as  Large  Harbor  Tugs.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  August  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  K.P.  McMahon,  JAGC.  U.S. 
Navy  Admiralty  Counsel,  OfBce  of  the 
Judge  Advocate  General  Navy 
Department,  200  Stovall  Street, 
Alexandria,  VA  22332-2400,  Telephone 
number:  (703)  325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  £)epartment  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides^notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
Large  Harbor  Tugs  YTB  780  and  YTB 
789  are  vessels  of  the  Navy  which,  due 
to  their  special  construction  and 
purpose,  cannot  comply  fully  with  72 
COLREGS:  Rule  21(c),  pertaining  to  the 
location  and  arc  of  visibility  of  the 
steralight;  Rule  24(c),  pertaining  to  the 


■ 

towing  lights  displayed  by  power  driven 
\|essels  when  pushing  ahead  or  towing 
alongside;  Rule  27(b)(i),  pertaining  to 
tike  lights  displayed  by  vessels  restricted 
in  their  ability  to  maneuver;  Annex  I, 
section  2(a)(i),  pertaining  to  the  hei^t 
a  iove  the  hull  of  the  masthead  lig^t; 
a  id  Annex  I,  section  3(b),  pertaining  to 
t  le  placement  of  the  sidelights,  without 
interfering  with  their  special  functions 
^  Large  Harbor  Tugs.  YTB  780  and  YTB 
7  }9  are  tugs  of  special  construction  and 
f  inctions.  They  perform  towing  services 
fi  ir  naval  vessels. 

In  the  case  of  these  tugs,  the  mast  is 
fa  Inged  and  is  lowered  only  when  the 
ti  igs  are  actually  engaged  in  towing 
a  ongside  or  pushing  ships  having 
r  [dically  flared  bows  or  sponsoned 
s  des  and  stems.  When  the  mast  is  in 
t  le  lowered  position,  the  masthead 
iKhts,  and  task  lights  mounted  on  this 
n  ast,  cannot  be  displayed.  During  such 
o  >erations  only  the  pilot  house  top- 
n  ounted  auxiliary  masthead  light, 
s  delights,  and  stemUght  will  be 
e  diibited. 

The  Judge  Advocate  General  of  the 
h  avy  has  also  certified  that  the 
a  orementioned  lights  are  located  in 

Table  Three 


Vessel 


SAUGUS 


No. 


YTB  780 


Mastfiead 
lights, 
vist 
njle 


visit  lii 


[No  modification  to  Table  Three  is 
necessary  for  YTB  789.1 

$706.2    [Amended] 

3.  Paragraph  14.  Table  Four  of  §  706.2 
is  amended  by  adding  the  following 
vessel: 


Vessel  No. 

Distance  in  meters  of 

aux.  masthead  light 

below  minimum  required 

height  Annex  1,  sec. 

2(a)(i) 

YTB  780 

353 

4.  Paragraph  14,  Table  Four  of  §  706.2 
is  amended  by  revising  the  information 
on  the  following  vessel  as  follows: 

Vessel  No. 

id 

Distance  in  meters  of 

aux.  masthead  light 

t>ek>w  minimum  required 

height  Annex  1,  sec. 

2(a)(i) 

YTB  788 

330 

closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  pubUc  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  these  vessels  in 
a  manner  difierently  fitim  that 
prescribed  herein  will  adversely  affect 
the  vessels  ability  to  perform  their 
military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
and  Vessels. 

PART  706-4AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

§706.2    [Amended] 

2.  Table  Three  of  §  706.2  is  amended 
by  adding  the  following  vessel: 


arc  of 

lity; 

1(a) 


Side  lights. 

arc  of  visi- 

bJlity:  rule 

21(b) 


Stem  light, 
arc  of  visi- 
bility; rule 
21(c) 


Sidelights, 
distance  irv 

board  of 

ship's  sides 

in  meters; 

§3(b) 

annex  1 


2.79 


Stem  light, 
distance  for- 
ward of 
stem  in  me- 
ters; rule 
21(c) 


13.78 


Forward  an- 
chor light, 

height 

atx)ve  hull 

in  meters; 

§2(K) 

annex  l 


Anchor 
lights,  rela- 
tionship of 
aft  light  to 
forward  light 
in  meters; 
§2(K) 
annex  1 


Dated:  August  9. 1994. 

t  E.  Grant, 

fl  iar  Admiral.  JAGC.  U.S.  Navy,  fudge 
A  dvocate  General. 

(1  R  Doc  94-26025  Filed  10-20-94:  8:45  am] 
BiuNO  CODE  381  »-AE-P 

Dbpartment  of  the  Air  Force 

3  >  CFR  Part  806b 
[i  ir  Force  Reg.  37-132] 

A  r  Force  Privacy  Act  Program 

A  lENCY:  Department  of  the  Air  Force. 

CDD. 

A  mON:  Final  rule. 


SUMMARY:  The  Department  of  the  Air 

Force  is  revising  its  Privacy  Act 

R  ^gulation.  The  revision  adds  a 

r«  quirement  for  appointing  Privacy  Act 

(f  A)  monitors  at  HQ  USAF  and 

S  jcretary  of  the  Air  Force  (SAF)  offices; 


adds  alternative  of  using  the  unsworn 
declaration;  changes  the  fee  rates; 
changes  policy  on  releasing  medical 
records  to  a  subject  when  there  is 
possible  harm;  changes  refusal  to  amend 
based  on  opinion  or  interpretation  to  a 
denial  with  appeal  rights;  changes  list  of 
information  releasable  without  consent; 
provides  a  new  balancing  test;  aligns 
language  on  medical  records  of  minors 
with  DoD  guidance;  adds  computer 
matching  provisions;  adds  systems;  and 
deletes  provision  for  landfill  burials. 

In  addition  to  the  above  changes,  the 
Department  of  the  Air  Force  is  currently 
conducting  a  review  of  its  exemption 
rules.  Upon  completion  of  the  review, 
the  E)epartment  of  the  Air  Force  will 
update  its  exemption  rules. 
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EFFECTIVE  DATE:  Octobw  21, 1994. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mrs. 
Anne  Turner  at  (703)  697-3491  or  DSN 
227-3491. 

8WPPLEMB*TARV  INFORMATION: 

Executive  Order  12866 

The  Director,  Administration  and 
Management,  OfBce  of  the  Secretary  of 
Defense  has  determined  that  this 
Privacy  Act  rule  for  the  Department  of 
Defense  does  not  constitute  "significant 
regulatory  action'.  Analysis  of  the  rule 
indicates  that  it  does  not  have'an  annual 
effect  on  the  economy  of  $100  million 
or  more;  does  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  does  not  materially  alter 
the  budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  does  not  raise  novel  legal  or 
policy  issues  arising  out  of  legd 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act  of  1980 

The  Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  witliin  the  Department  of 
Defense. 

Paperwork  Reductitm  Act 

The  Director,  Administration  and 
Management.  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  infMmation  requirements 
beyond  the  Department  of  Defense  and 
that  the  infcmnaticHi  collected  within 
the  Departm«it  of  Defense  is  necessary 
and  consistent  with  5  U.S.C  552a, 
known  as  the  Privacy  Act  of  1974. 

The  Department  of  the  Air  Force 
previously  published  its  proposed  rule 
on  July  28, 1994,  at  59  FR  38389.  No 
comments  were  received  that  resuhed  in 
a  contrary  determination,  therefore,  the 
Department  of  the  Air  ¥(xce  is 
publishing  this  final  rule. 

List  of  Subjects  in  32  CFR  Part  MWb 

Privacy. 


Accordingly,  32  CFR  part  806b  is 
revised  to  read: 

PART  806a-AlR  FORCE  PRIVACY  ACT 
PROGRAM 


Sutaparl  A-Overview  o(  the  Privacy  Act 
Program  ^ 

806b.l  Basic  guidelines. 
806b.2  Violation  penalties. 
806b.3  Personal  notes. 
806b.4  Responsibilities. 

Subpart  B-Obtainlng  Law  Enforcement 
Records  and  Prewtoes  of  CofindenMRty 

806b.5  Obtaining  law  enforcement  records. 
806b.6  Promising  coofidentialify. 

Subpart  C-Collectir>g  Peraonai  Monnatfon 
806b.7  How  to  collect  personal  infonnatioD. 
806b.8  When  to  give  privacy  act  statements 

(PAS). 
806b.  9  Requesting  the  social  security  number 

(SSN). 

Subpart  D-Giv(ng  Access  to  Prfvacy  Act 
Records 

806b.  10  Making  a  request  for  access. 
806b.ll  Processing  a  request  for  access. 
806b.l2  Fees. 

806b.l3  Denying  or  limiting  access. 
806b.l4  Denial  authorities. 

Sulipart  E-Amendlng  the  Record 

806b.  15  Amendment  reasons. 

806b.l6  Responding  to  amendment  requests. 

806b.l7  Approving  or  denying  a  record 

amendment. 
806b.l8  Seeking  review  of  unfavorable 

agency  determinations. 
806b.  19  Appeal  procedures. 
806b.  20  Contents  of  Privacy  Act  case  files. 

Subpart  F-Prtvacy  Act  Notificatfons 
806b.21  When  to  include  a  privacy  act 
warning  statement  in  publications. 
806b.22  Publishing  system  notices. 
806b.23  Timing  of  notices. 

Subpart  Q-Protecting  and  Disposing  of 
Records 

806b.24  Protecting  records. 
806b.25  Balancing  protection. 
806b.26  Disposing  of  records. 

Subpart  H-Pr<vacy  Act  Exemptions 

806b. 2 7  Requesting  an  exemption. 
806b.28  Exemption  types. 
806b.29  Authorizing  exemptions. 
806b.30  Approved  exemptions. 

Subpart  t-OiadosIng  Records  to  Third 
*» — "-- 


806b.31  Disclosure  ctmsiderations. 
806b.32  Disdocing  infennation  for  ^icfa 
consent  is  not  lequind. 


806b.33  Discloeing  other  inCormation. 
806b.34  Agencies  or  individuals  to  whom  the 

Air  Force  may  release  privacy 

information. 
806b.35  Disclosing  the  medical  records  of 

minors. 
806b.36  Disclosure  accounting. 
806b.37  Computer  matching. 

Subpart  J-T  raining 

806b.38  Who  needs  training. 
806b.39  Training  tools. 

Subpart  K-Privacy  Act  Reporting 

806b.40  Privacy  act  report  (RCS:  DD- 
DAaM(A)1379). 

Appeal  A  to  part  S0«>  -  Glocury  of 

References,  Abhreviatians,  Acronyms. 

aiMlTaiiis 
Appendix  B  to  pail  806b  -  Prcperinga 

System  Notice 
Appendix  C  to  part  806b  -  General  and 

Specific  Exemptions 
Authority:  Pub.  L  93-579,  88  Stat  1896  (5 
U.S.C  552a). 

Subpart  A  -  Overview  Of  the  Privacy 
Act  Program 

§806b.1    Basic  guidelines. 

The  Privacy  Act  of  1974  and  this  part 
apply  only  to  information  in  Air  Force 
systems  of  records  on  living  United 
States  citizens  and  permanent  resident 
aliens. 

(a)  An  official  system  of  records  must 
be: 

(1)  Authorized  by  law  or  Executive 
Order. 

(2)  Controlled  by  an  Air  Force  or 
lower  level  directive. 

(3)  Needed  to  carry  out  an  Air  Force 
mission  or  function. 

(b)  The  Air  Force  does  not: 

(1)  Keep  records  on  how  a  p<»rson 
exercises  First  Amendment  rights. 
EXCEPTIONS  are  when:  The  Air  Force 
has  the  permission  of  that  individual  or 
is  authorized  by  federal  statute;  or  the 
information  pertains  to  an  authorized 
law  enforcement  activity. 

(2)  Penalize  or  harass  an  individuah, 
for  exercising  rights  guaranteed  under 
the  Privacy  Act.  Give  reasonable  aid  to 
individuals  exercising  their  rights. 

(c)  Air  Force  members: 

(1)  Keep  paper  and  electronic  records 
containing  personal  information  and 
retrieved  by  name  or  personal  identifier 
only  in  approved  systems  published  in 
the  Federal  Register. 
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(2)  Collect,  maintain,  and  use 
information  in  such  systems  only  th 
support  programs  authorized  by  law  or 
Executive  (>der. 

(3)  Safeguard  the  records  in  the 
system  and  keep  them  the  minimum 
time  required. 

(4)  Keep  the  records  timely,  accurate, 
complete,  and  relevant. 

(5)  Amend  and  correct  records  on 
request. 

(6)  Let  individuals  review  and  receive 
copies  of  their  own  records  unless  the 
Secretary  of  the  Air  Force  approved  an 
exemption  for  the  system  or  the  Air 
Force  created  the  records  in  anticipation 
of  a  civil  action  or  proceeding. 

(7)  Provide  a  review  of  decisions  that 
deny  individuals  access  to  or 
amendment  of  their  records.^ 

§806b.2    Violation  penalties. 

An  individual  may  file  a  civil  suit 
against  the  Air  Force  for  failing  to 
comply  with  the  Privacy  Act.  The  courts 
may  find  an  individual  offender  guilty 
of  a  misdemeanor  and  fine  that 
individual  offender  not  more  than 
S5.000  for: 

(a)  Willfully  maintaining  a  system  of 
records  that  doesn't  meet  the  public 
notice  requirements. 

(b)  Disclosing  information  from  a 
system  of  records  to  someone  not 
entitled  to  the  information. 

(c)  Obtaining  someone  else's  records 
under  false  pretenses. 

S806b.3    Personal  notes. 

If  you  keep  personal  notes  on 
individuals  to  use  as  memor)'  aids  to 
supervise  or  perform  other  official 
functions,  and  do  not  share  them  with 
others,  and  ah  Air  Force  directive  does 
not  require  their  maintenance,  the 
Privacy  Act  does  not  apply. 

§806fo.4    Responsibilities. 

(a)  The  Administrative  Assistant  to 
the  Secretar>'  of  the  Air  Force  (SAF/AA) 
manages  the  entire  program. 

(b)  The  Office  of  the  General  Counsel 
to  the  Secretary  of  the  Air  Force  (SAF/ 
GCA)  makes  final  decisions  on  appeals. 

(c)  The  Director  of  Information 
Management  (SAF/AAI),  through  the 
Access  Programs  Office  of  the  Policy 
Division.  (SAF/AAIA): 

(1)  Administers  procedures  outlined 
in  this  part. 

(2)  Submits  system  notices  and 
required  reports  to  the  Defense  Privacy 
Office. 

(3)  Guides  major  commands 
(MAJCOM)  and  field  operating  agencies 
(FDA). 

(d)  MAJCOM  and  FOA  commanders. 
HQ  USAF  and  Deputy  Chiefs  of  Staff 


(E  CS).  and  comparable  officials,  and 
Sj  lF  offices  implement  this  part.  Each 
H  i  USAF  and  SAF  office  appoints  a 
Pi  vacy  Act  monitor.  Send  (tie  name, 
of  ice  symbol,  and  phone  number  to 
SJ  F/AAIA. 

e)  MAJCOM  and  FOA  Information 
M  inagers:  .." 

1)  Manage  the  program. 

2)  Appoint  a  command  Privacy  Act 
of  icer. 

3)  Send  the  name,  office  symbol,  and 
ph  one  number  to  SAF/AAIA. 

f)  Privacy  Act  Officers: 

1)  Guide  and  train. 

2)  Review  the  program  at  regular 
in'  ervals. 

3)  Submit  reports. 

4)  Review  all  publications  and  forms 
foj  compliance  with  this  part. 

5)  Review  system  notices.. 
5)  Investigate  complaints. 

7)  Staff  denial  recommendations  (at 
M  IJCOMs  and  FOAs  only). 

g)  System  Managers: 

1)  biecide  the  need  for,  and  content 
of  ;ystems. 

2)  Manage  and  safeguard  the  system. 

3)  Train  personnel  on  Privacy  Act 
re<  uirements. 

1)  Protect  records  fi-om  imauthorized 
di  closiire,  aheration,  or  destruction. 

5)  Prepare  system  notices  and 
re  orts. 

5)  Answer  Privacy  Act  requests. 

7)  Keep  records  of  disclosures. 

J)  Evaluate  the  systems  annually. 

i)  Privacy  Act  Monitors  (PAM): 

I)  Are  the  focal  point  in  their 
fui  ctional  «irea  for  general  Privacy  Act 
qu  tstions  and  correspondence. 

I]  Maintain  a  list  of  all  systems  of 
re(  ords  and  system  managers  in  their 
an  3. 

J)  Act  as  liaison  with  the  Privacy  Act 
Of  icer. 

1)  Maintain  statistics  for  the  annual 
Pr  .'acy  Act  report. 

Su  )part  B  -  Obtaining  Law 

En  brcement  Records  and  Promises  of 

Co  ifidentiaiity 


§8i6b.S 
rec  jrds.- 


Obtaining  law  enforcement 


'  he  Commander  AFOSI;  the  Chief. 
Ai  Force  Security  Police  Agency 
(A  SPA);  MAJCOM.  FOA.  and  base 
ch:  efs  of  security  pohce;  AFOSI 
del  achment  commanders:  and  designees 
of  I  hose  offices  may  ask  another  agency 
for  records  for  law  enforcement  under  5 
U.I  ;.C.  552a(b){7).  The  requesting  office 
nu  St  indicate  in  writing  the  specific 
pai  t  of  the  record  desired  and  identify 
the  law  enforcement  activity  asking  for 
the  record. 


§806b.6    Promising  confidentiality. 

Record  promises  of  confidentiality  to 
exempt  firom  disclosiue  any 
'confidential'  information  imder 
subsections  (k)(2).  (k)(5).  or  (k)(7)  of  the 
Privacy  Act. 

Subpart  C  -  Collecting  Personal 
Information 

S  806b.7    How  to  collect  personal 
information. 

Collect  personal  information  directly 
from  the  subject  of  the  record  when 
possible.  You  may  ask  third  parties 
when: 

(a)  You  must  verify  information. 

(b)  You  want  opinions  or  evaluations. 

(c)  You  can't  contact  the  subject. 

(d)  The  subject  asks  you. 

§806b.8    When  to  give  Privacy  Act 
statements  (PAS). 

(a)  Give  a  PAS  orally  or  in  writing: 

(1)  To  anyone  from  whom  you  are 
collecting  personal  information  that  will 
be  put  in  a  system  of  records. 

(2)  Whenever  you  ask  someone  for  his 
or  her  Social  Security  Number  (SSN). 

Note:  Do  this  regardless  of  how  you 
collect  or  record  the  answers.  You  may 
display  a  sign  in  areas  where  people 
routinely  furnish  this  kind  of 
information.  Give  a  copy  of  the  PAS  if 
asked.  Do  not  ask  the  person  to  sign  the 
PAS. 

(3)  A  PAS  must  include  four  items: 
(i)  Authority:  The  legal  authority,  that 

is.  the  United  States  Code  or  Executive 
Order  authorizing  the  program  the 
system  supports. 

(ii)  Purpose:  The  reason  you  are 
collecting  the  information. 

(iii)  Routine  Uses;  A  list  of  where  and 
why  the  information  will  be  disclosed 
outside  DoD. 

(iv)  Disclosure:  Voluntary  or 
Mandator)'.  (Use  Mandatory  only  wheii 
disclosure  is  required  by  law  and  the 
individual  will  be  penalized  for  not 
providing  information.)  Include  any 
consequences  of  nondisclosure  in 
nonthreatening  language. 

§806b.9    Requesting  the  social  security 
number  (SSN). 

(a)  Do  not  deny  people  a  legal  right, 
benefit,  or  privilege  for  refusing  to  give 
their  SSNs  unless  the  law  requires 
disclosure,  or  a  law  or  regulation 
adopted  before  January  1, 1975,  required 
the  SSN  and  the  Air  Force  uses  it  to 
verify  a  person's  identity  in  a  system  of 
records  established  before  that  date. 
When  you  ask  for  an  SSN  to  create  a 
record,  tell  tlie  individual: 

(1)  The  statute,  regulation,  or  mle 
authorizing  you  to  ask  for  the  SSN. 

(2)  The  uses  that  will  be  made  of  the 
SSN. 
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(3)  If  he  or  she  is  legally  obligated  to 
provide  the  SSN. 

(b)  The  Air  Force  requests  an 
individual's  SSN  and  provides  the 
individual  information  required  by  law 
when  anyone  enters  military  service  or 
becomes  an  Air  Force  civilian 
employee.  The  Air  Force  uses  the  SSN 
as  a  service  or  employment  number  to 
reference  the  individual's  official 
records.  When  you  ask  someone  for  an 
SSN  as  identification  (ID)  to  retrieve  an 
existing  record,  you  do  not  have  to 
restate  this  information. 

(c)  Executive  Order  9397,  November 
22, 1943,  authorizes  using  the  SSN  as  a 
personal  identifier.  This  order  is  not 
adequate  authority  to  collect  an  SSN  to 
create  a  record.  When  law  does  not 
require  disclosing  the  SSN  or  when  the 
system  of  records  was  created  after 
January  1, 1975,  you  may  ask  for  the 
SSN,  but  the  individual  does  not  have 
to  disclose  it.  If  the  individual  refuses 
to  respond,  use  alternative  means  of 
identifying  records. 

(d)  SSNs  are  personal  and  unique  to 
each  individual.  Protect  them  as  FOR 
OFnCL\L  USE  ONLY  (FOUO).  Do  not 
disclose  them  to  anyone  without  an 
official  need  to  know. 

Subpart  D  -  Giving  Access  to  Privacy 
Act  Records 

$806b.10   Making  a  request  for  access. 

Persons  or  their  designated 
representatives  may  ask  for  a  copy  of 
their  records  in  a  system  of  records. 
Requesters  need  not  state  why  they 
want  access  to  their  records.  Verify  the 
identity  of  the  requester  to  avoid 
imauthorized  disclosures.  How  you 
verify  identity  will  depend  on  the 
sensitivity  of  the  requested  records. 
Persons  without  access  to  notary 
services  may  use  an  unsworn 
declaration  hi  the  following  format:  'I 
declare  under  penalty  of  perjujry  (if 
outside  the  United  States,  add  'under 
the  laws  of  the  United  States  of 
America')  that  the  foregoing  is  true  and 
correct.  Executed  on  (date).  (Signature).' 

S806b.11    Processing  8  request  for  access. 
Consider  a  request  from  an  individual 
for  his  or  her  own  records  in  a  system 
of  records  under  both  the  Freedom  of 
Information  Act  (FOIA)  and  the  Privacy 
Act  regardless  of  the  Act  dted.  The 
requester  need  not  cite  any  Act.  Process 
the  request  under  whichever  Act  gives 
the  most  information.  When  necessary, 
tell  the  requester  under  which  Act  you 
processed  the  request  and  why. 

(a)  Requesters  should  describe  the 
records  they  want.  They  do  not  have  to 
name  a  system  of.records  number,  but 


they  should  at  least  name  a  type  of 
record  or  functional  area.  For  requests 
that  ask  for  'all  records  about  me,'  ask 
for  more  information  and  tell  the  person 
how  to  review  the  Air  Force  systems  of 
records  pubUshed  in  the  Federal 
Register  or  in  AFDIR  37-144 '.  'Privacy 
Act  Systems  of  Record'  (formerly  AFR 
4-36). 

(b)  Requesters  should  not  use 
government  equipment,  supplies, 
stationery,  postage,  telephones,  or 
official  mail  channels  for  making 
Privacy  Act  requests.  Privacy  Act 
Officers  and  system  manager^  process 
such  requests  but  tell  requesters  that 
using  government  resources  to  make 
Privacy  Act  requests  is  not  authorized. 

(c)  Tell  the  requester  if  a  record  exists 
and  bow  to  review  the  record.  If 
possible,  respond  to  requests  within  10 
workdays  of  receiving  them.  If  you 
cannot  answer  the  request  in  10 
workdays,  send  a  letter  explaining  why 
and  give  an  approximate  completion 
date  no  more  than  20  workdays  after  the 
first  office  received  the  request. 

(d)  Show  or  give  a  copy  of  the  record 
to  the  requester  within  30  workdays  of 
receiving  the  request  unless  the  system 
is  exempt  and  the  Air  Force  lists  the 
exemption  in  appendix  C  of  this  part;  or 
pubUshed  as  a  final  rule  in  the  Federal 
Register.  Give  information  in  a  form  the 
requester  can  understand. 

(e)  If  the  requester  wants  another 
person  present  during  the  record 
review,  the  system  manager  may  ask  for 
written  consent  to  authorize  discussing 
the  record  with  another  person  present. 

§806b.12    Fees. 

Give  the  first  100  pages  fiee,  and 
charge  only  reproduction  costs  for  the 
remainder.  Copies  cost  $.15  per  page; 
microfiche  costs  $.25  per  fiche.  Charge 
the  fee  for  the  first  100  pages  if  records 
show  that  the  Air  Force  akeady 
responded  to  a  request  for  the  same 
records  at  no  charge.  Do  not  charge  fees: 

(a)  When  the  requester  can  get  the 
record  without  charge  under  another 
publication  (for  example,  medical 
records). 

(b)  For  search. 

(c)  For  reproducing  a  document  for 
the  convenience  of  the  Air  Force. 

(d)  For  reproducing  a  record  so  the 
requester  can  review  it. 

§806b.13    Denying  or  limiting  access. 
Process  access  denials  within  five 
workdays  after  you  receive  a  request  for 
access.  When  you  may  not  release  a 
record,  send  a  copy  of  the  request,  the 


■  Copies  may  be  obtained  at  co«t  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield,  VA  22161. 


record,  and  why  you  recommend 
denying  access  (including  the 
applicable  exemption)  to  the  denial 
authority  through  the  Staff  Judge 
Advocate  (SJA)  and  the  Privacy  Act 
officer.  The  SJA  gives  a  written  legal 
opinion  on  the  denial.  The  MAJCOM  or 
FOA  Privacy  Act  officer  reviews  the  file, 
gets  written  advice  from  the  SJA  and  the 
functional  office  of  primary 
responsibiUty  (OPR).  and  makes  a 
recommendation  to  the  denial  authority. 
The  denial  authority  sends  the  requester 
a  letter  with  the  decision.  If  the  denla) 
authority  grants  access,  release  the 
record.  If  the  denial  authority  refuses 
access,  tell  the  requester  why  and 
explain  pertinent  appeal  rights. 

(a)  Before  you  deny  a  request  for 
access  to  a  record,  make  sure  that:  (1) 
The  system  has  an  SAF  approved 
exemption. 

(2)  The  exemption  covers  each 
document. 

(3)  Nonexempt  parts  are  segregated. 

(b)  You  may  rehise  to  give  out 
medical  records  if  a  physician  beheves 
that  doing  so  could  harm  the  person's 
mental  or  physical  health.  You  have 
these  options: 

(1)  Ask  the  requester  to  get  a  letter 
from  a  physician  to  whom  you  can  send 
the  records.  Include  a  letter  explaining 
to  the  physician  that  giving  the  records 
directly  to  the  individual  could  be 
harmful. 

(2)  Offer  the  services  of  a  military 
physician  other  than  one  who  provided 
treatment  if  naming  the  physician  poses 
a  hardship  on  the  individual. 

(c)  Do  not  delete  third-party 
information  &t)m  a  record  when  the 
subject  requests  access,  except  as  noted 
in  §  806b.l3(d),  unless  the  Air  Force 
covers  the  record  with  an  established 
exemption  (appendix  C  of  this  part). 
Presume  that  all  information  in  a  file 
pertains  to  the  subject  of  the  file. 

(d)  Do  not  release  third-party  personal 
data  (such  as  SSN  and  home  address). 
This  action  is  not  a  denial. 

(e)  Withhold  records  compiled  in 
connection  with  a  civil  action  or  other 
proceeding  including  any  action  where 
the  Air  Force  expects  judicial  or 
administrative  adjudicatory 
proceedings.  This  exemption  does  not 
cover  criminal  actions.  Do  not  release 
attorney  work  products  prepared  before, 
during,  or  after  the  action  or  proceeding. 

§806b.l4    Denial  authortties. 

These  officials  or  a  designee  may 
deny  access  or  amendment  of  records. 
Send  a  letter  to  SAF/AAIA  with  the 
position  titles  of  designees.  You  must 
get  SAF/AA  approval  before  delegating 
this  authority  to  a  lower  level.  Send 
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requests  for  waiver  with  justification  to 
SAF/AAIA.  Authorities  are: 

(a)  DCSs  and  chieiiB  of  comparable 
offices  or  higher  level  at  SAF  or  HQ 
USAF. 

(b)  MAJCOM  or  FOA  commanders. 

(c)  HQUSAF/DPCP.  Pentagon, 
Washington,  DC  20330-5060  (for 
civilian  personnel  records). 

fd)  Commander.  Air  Force  Office  of 
Special  Investigations  (AFOSI), 
Washington,  IX;  20332-6001  (for  AFOSI 
records). 

Subpart  E  -  Amending  the  Record 


§806b.15   Amendment  I 

Individuals  may  ask  toiiave  their 
records  amended  to  make  them 
accurate,  timely,  relevant,  or  complete. 
System  managers  routinely  correct  a 
record  if  the  requester  can  show  that  it 
is  factually  wrong. 

§  806b.16 '  Responding  to  amendment 
requests: 

(a)  Anyone  may  request  minor 
corrections  orally.  Requests  for  more 
serious  modifications  should  be  in 
writing. 

(b)  After  verifying  the  identity  of  the 
requester,  make  the  change,  notify  all 
known  recipients  of  the  record,  and 
inform  the  individual. 

(c)  Adcnowledge  requests  within  10 
workdays  of  receipt.  Give  an  expected 
completion  date  unless  you  complete 
the  change  within  that  time.  Final 
decisions  must  take  no  longer  than  30 
workdays. 

S  806b.l  7   Approving  or  denying  a  record 
amendment 

The  Air  Force  does  not  usually  amend 
a  record  when  the  change  is  based  on 
opinion,  interpretation,  or  subjective 
official  judgment.  This  action 
constitutes  a  denial,  and  requesters  may 
appeal  If  the  system  manager  decides 
not  to  amend  or  partially  amend  the 
record,  send  a  copy  of  the  request,  the 
record,  and  the  recommended  denial 
reasons  to  the  denial  authority  through 
the  SJA  and  the  Privacy  Act  officer. 
SJAs  will  include  a  legal  opinion. 

(a)  The  MAJCOM  or  FOA  Privacy  Act 
officer  reviews  the  proposed  denial,  gets 
a  legal  opinion  from  the  SJA  and  written 
advice  from  the  functional  OPR,  and 
makes  a  recommendation  to  the  denial 
authority. 

(b)  The  denial  authority  sends  the 
requester  a  letter  with  the  decision.  If 
the  denial  authority  approves  the 
request,  amend  the  record  and  notify  all 
previous  recipients  that  it  has  been 
changed.  If  the  authority  denies  the 
request,  give  the  requester  the  statutory 
authority,  reason,  and  pertinent  appeal 
rights. 


§MSb.18   Seeidng  review  of  unfavorable 
agency  datofminationa. 

juesters  should  pursue  record 
ctions  of  subjective  matters  and 
lions  through  proper  chaimels  to  the 
jlian  Personnel  Office  using 
irance  procedures  or  the  Air  Force 

,  for  Correction  of  Military  Records 
3CMR).  Record  correction  requests 
^ed  by  the  AFBCMR  are  not  subject 
to  fpther  consideration  under  this  part 

§80  tb.19   Appeal  procedures. 

(i  )  Individuals  may  request  a  denial 
rev  9W  by  writing  to  the  Secretary  of  the 
Air  Force  through  the  denial  authtHity 
wit  lin  60  calendar  days  after  receiving 
a  d(  nial  letter.  The  denial  authority 
pro  nptly  sends  a  complete  appeal 
pac  cage  to  SAF/AAIA,  including: 

(: )  Original  appeal  letter. 

{', )  Initial  request 

(I )  Initial  denial. 

(' )  Copy  of  the  record. 

(! )  Any  internal  records  or 
coo  dination  actions  relating  to  the 
der  lal. 

(( )  £)enial  authority's  comments  on 
the  appellant's  arguments. 

(l|)  Legal  reviews. 

(b)  If  the  denial  authority  reverses  an 
earlier  denial  and  grants  access  or 
amendment,  notify  the  requester 
iraihediately. 

(a)  SAF/AAIA  reviews  the  denial  and 
forwards  to  SAF/GCA  for  legal  review  or 
sta^ng  to  grant  or  deny  the  appeal. 
SAtVGCA  tells  the  requester  the  final 
AirJForce  decision  and  explains  judicial 
review  rights. 

(dl  The  requester  may  file  a  concise 
statement  of  disagreement  with  the 
system  manager  if  SAF/GCA  denies  the 
reqtest  to  amend  the  record.  SAF/GCA 
explains  the  requester's  rights  when 
they  issue  the  final  appeal  decision. 

('  )  The  records  should  clearly  show 
tha  a  statement  of  disagreement  is  filed 
wit  1  the  record  or  separately. 

(: ;)  The  disputed  part  of  the  record 
mu  it  show  that  the  requester  filed  a 
stal  sment  of  disagreement. 

(;  >)  Give  copies  of  the  statement  of 
dis  igreement  to  the  record's  previous 
rec  pients.  Inform  subsequent  record 
use  rs  about  the  dispute  and  give  them 
a  c(  ipy  of  the  statement  vidth  the  record. 

('  i)  The  system  manager  may  iisclude 
a  bi  ief  summary  of  the  reasons  for  not 
am^  inding  the  record.  Limit  the 
sui  tmary-to  the  reasons  SAF/GCA  gave 
to  t  le  individual.  The  summary  is  part 
of  t  le  individual's  record,  but  it  is  not 
sub  ject  to  amendment  procedures. 

§8(6b.20  Contents  of  Privacy  Act  caae 
fiiei. 

I  o  not  keep  copies  of  disputed 
rec  )rds  in  this  file.  Use  the  file  solely 


for  statistics  and  to  process  requests.  Do 
not  use  the  case  files  to  make  any  kind 
of  determination  about  an  individuaL 
Document  reasons  for  untimely 
responses.  These  files  include: 

(a)  Requests  from  and  replies  to 
individuals  on  whether  a  system  has 
records  about  them. 

(b)  Requests  for  access  or  amendment. 

(c)  Approvals,  denials,  appeals,  and 
final  review  actions. 

(d)  Coordination  actions  and  related 
papers. 

Subpart  F  -  Privacy  Act  Notifications 

§806b^1    When  to  include  a  Privaey  Act 
warning  atatemant  In  pubNcationa. 

Include  a  Privacy  Act  Warning 
Statement  in  each  Air  Force  publication 
that  requires  collecting  or  keeping 
personal  information  in  a  system  of 
records.  Also  include  the  warning 
statement  when  publications  direct 
collection  of  the  SSN  from  the 
individual.  The  warning  statement  will 
cite  legal  authority  and  the  system  of 
records  number  and  title.  You  can  use 
the  foUovving  warning  statement  This 
part  requires  collecting  and  maintaining 
information  protected  by  the  Privacy 
Act  of  1974  authorized  by  (U.S.C. 
citation  and  or  Executive  Order 
nimiber).  System  of  records  notice 
(number  and  title)  applies.' 

§806b.22    PublisMngayslMn notices. 

The  Air  Force  must  pubUsh  notices  in 
the  Federal  Register  of  new,  amended, 
and  deleted  systems  to  inform  the 
public  of  what  records  the  Air  Force 
keeps  and  give  them  an  opportunity  to 
comment  The  Privacy  Act  also  requires 
submission  of  new  or  significantly 
altered  systems  to  the  Office  of 
Management  and  Budget  (OMB)  and 
both  houses  of  the  Congress  before 
publication  in  the  Fedmd  Register. 
This  includes: 

(a)  Starting  a  new  system. 

(b)  Instituting  significant  changes  to 
an  existing  system. 

(c)  Sending  out  data  collection  forms 
or  instructions. 

(d)  Issuing  a  request  for  proposal  or 
invitation  for  bid  to  support  a  new 
system. 

§  806b.23   Timing  of  notices. 

At  least  120  days  before  the  effiective 
start  date,  system  managers  must  send 
the  system  notice  to  SAF/AAIA  on  a  5 
1/4  or  3  1/2-inch  disk  in  Wordstar 
(ASCn  text  file)  or  Microsoft  Word,  with 
a  paper  copy  highlighting  any  changes 
through  the  MAJCOM  or  FOA  Privacy 
Act  Officer.  See  Appendix  B  of  this  part 
for  a  sample  system  notice. 
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Subpart  Q  -  Protecting  and  Disposing 
of  Records 

S806b.24    Protecting  records. 

Protect  information  according  to  its 
sensitivity  level.  Consider  the  personal 
sensitivity  of  the  information  and  the 
risk  of  loss  or  alteration.  Most 
information  in  systems  of  records  is 
FOR  OFFICL\L  USE  ONLY  (FOUO). 
Refer  to  AFI  37-131 2.  'Air  Force 
Freedom  of  Information  Act  Program,' 
for  protection  methods. 

§806b^5    Balancing  protection. 

Balance  additional  protection  against 
risk  and  cost.  AF  Form  3227,  'Privacy 
Act  Cov  or  Sheet',  is  available  for  use 
with  Privacy  Act  material.  For  example, 
a  password  may  be  enough  protection 
for  an  automated  system  with  a  log-on 
protocol.  Classified  computer  systems  or 
those  with  established  audit  and 
password  systems  are  obviously  less 
vulnerable  than  unprotected  files  or 
word  processors  in  offices  that  are 
periodically  empty.  Follow  AFI  33- 
202  3,  The  Air  Force  Computer  Security 
Program,'  for  procedures  on 
safeguarding  i}ersonal  information  in 
automated  records. 

§  806b.26    Disposing  of  records. 

You  may  use  the  following  methods 
to  dispose  of  records  protected  by  the 
Privacy  Act  according  to  records 
retention  schedules:         ** 

(a)  Destroy  by  any  method  that 
prevents  compromise,  such  as  tearing, 
burning,  or  shredding,  so  long  as  the 
personal  data  is  not  recognizable  and 
beyond  reconstruction. 

(b)  Degauss  or  overwrite  magnetic 
tapes  or  other  magnetic  medium. 

(c)  Dispose  of  paper  products  through 
the  Defense  Reutilization  and  Marketing 
Office  (DRMO)  or  through  activities  who 
manage  a  base-wide  recycling  program. 
The  recycling  sales  contract  must 
contain  a  clause  requiring  the  contractor 
to  safeguard  privacy  material  until  its 
destruction  and  to  pulp,  macerate, 
shred,  or  otherwise  completely  destroy 
the  records.  Originators  must  safeguard 
Privacy  Act  material  xmtil  it  is 
transferred  to  the  recycling  contractor.  A 
federal  employee  or,  if  authorized,  a 
contractor  employee  must  witness  the 
destruction.  This  transfer  does  not 
require  a  disclosure  accounting. 

Subpart  H  -  Privacy  Act  Exemptions 

§  806b.27    Requesting  an  exemption. 

A  system  manager  who  believes  that 
a  system  needs  an  exemption  ftam  some 


*See  footnote  1  to  section  806b.11,  of  this  part. 
^See  footnote  1  to  section  80eb.11.  of  this  part. 


or  all  of  the  requirements  of  the  Privacy 
Act  should  send  a  request  to  SAF/AAIA 
through  the  MAJCOM  or  FOA  Privacy 
Act  Officer.  The  request  should  detail 
the  reasons  for  the  exemption  and  the 
section  of  the  Act  that  allows  the 
exemption.  SAF/AAIA  gets  approval  for 
the  request  through  SAF/AA  and  the 
Defense  Privacy  Office. 

§8060^    Exemption  types. 

(a)  A  general  exemption  frees  a  system 
from  most  parts  of  the  Privacy  Act 

(b)  A  specific  exemption  frees  a 
system  from  only  a  few  parts  of  the 
Privacy  Act. 

§806b^    Autfiorizing  exemptions. 

Only  SAF/AA  can  exempt  systems  of 
records  from  any  part  of  the  Privacy-  Act. 
Denial  authorities  can  withhold  records 
using  these  exemptions  only  if  SAF/AA 
previously  approved  and  published  an 
exemption  for  the  system  in  the  Federal 
Register.  Appendix  C  of  this  part  lists 
the  systems  of  records  that  have 
approved  exemptions. 

§  806b.30    Approved  exemptions. 

Approved  exemptions  exist  under  5 
U.S.C.  552a  for: 

(a)  Certain  systems  of  records  used  by 
activities  whose  principal  function  is 
criminal  law  enforcement  (subsection 
(j)(2)). 

(b)  Classified  information  in  any 
system  of  records  (subsection  (k)(l)). 

(c)  Law  enforcement  records  (other 
than  those  covered  by  subsection  (j)(2)). 
The  Air  Fotcb  must  allow  an  individual 
access  to  any  record  that  is  used  to  deny 
rights,  privileges  or  benefits  to  which  he 
or  she  would  otherwise  be  entitled  by 
federal  law  or  for  which  he  or  she 
would  otherwise  be  ehgible  as  a  result 
of  the  maintenance  of  the  information 
(unless  doing  so  would  reveal  a 
confidential  source)  (subsection  {k)(2)). 

(d)  Statistical  records  required  by  law. 
Data  is  for  statistical  use  only  and  may 
not  be  used  to  decide  individuals' 
rights,  benefits,  or  entitlements 
(subsection  (k)(4)). 

(e)  Data  to  determine  suitability, 
eligibility,  or  qualifications  for  federal 
service  or  contracts,  or  access  to 
classified  information  if  access  would 
reveal  a  confidential  source  (subsection 
(k)(5)). 

(f)  Qualification  tests  for  appointment 
or  promotion  in  the  federal  service  if 
access  to  this  information  would 
compromise  the  objectivity  of  the  tests 
(subsection  (k)(6)). 

(g)  Information  which  the  Armed 
Forces  uses  to  evaluate  potential  for 
promotion  if  access  to  this  information 
would  reveal  a  confidential  source 
^subsection  (k)(7)). 


Subpart  I  -  Disclosing  Records  to 
Third  Parties 

S  806t>.31    Disclosure  considerations. 

Before  releasing  personal  information 
to  third  parties,  consider  the 
consequences,  check  accuracy,  and 
make  sure  that  no  law  or  directive  bans 
disclosure.  You  can  release  personal 
information  to  third  parties  when  the 
subject  agrees  orally  or  in  writing.  Air 
Force  members  consent  to  releasing 
their  home  telephone  number  and 
address  when  they  sign  and  check  the 
Do  Consent'  block  on  the  AF  Form  624. 
"Base/Unit  Locator  and  PSC  Directory' 
(see  AFI  37-129*. 'Base  and  Unit 
Personnel  Locators  and  Postal 
Directories'). 

(a)  Before  including  personal 
information  such  as  home  addresses, 
home  phones,  and  similar  information 
on  social  rosters  or  directories,  ask  for 
UTitten  consent  statements.  Otherwise, 
do  not  include  the  information. 

(b)  You  must  get  written  consent 
before  releasing  any  of  these  items  of 
information: 

(1)  Marital  status. 

(2)  Number  and  sex  of  dependents. 

(3)  Gross  salary'  of  militar\'  personnel 
(see  §  806b.32  for  releasable  pay 
information). 

(4)  Civilian  educational  degrees  and 
major  areas  of  study. 

(5)  School  and  year  of  graduation. 

(6)  Home  of  record. 

(7)  Home  address  and  phone. 

(8)  Age  and  date  of  birth. 

(9)  Present  or  future  assignments  for 
overseas  or  for  routinely  deployable  or 
sensitive  units. 

(10)  Office  and  unit  address  and  duty 
phone  for  overseas  or  for  routinely 
deployable  or  sensitive  units. 

§  806b.32    Disclosing  information  for  which 
consent  is  not  required. 

You  don't  need  consent  before 
releasing  any  of  these  items: 

(a)  Information  releasable  under  the 
FOIA. 

(b)  Information  for  use^withln  the 
Department  of  E)efense  by  officials  or 
employees  with  a  need  to  know. 

(c)  Name. 

(d)  Rank. 

(e)  Grade.^ 

(f)  Air  Force  specialty  code  (AFSC). 

(g)  Pay  (including  base  pay,  special 
pay,  all  allowances  except  Basic 
Allowance  for  Quarters  (BAQ)  and 
Variable  Housing  Allowance  (VHA)). 

(h)  Gross  salary  for  civifians. 
(i)  Past  duty  assignments, 
(j)  Present  and  future  approved  and 
announced  stateside  assignments. 


'•  See  footnote  1  to  station  SOeb.lI,  of  this  part. 
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(k)  PosiUon  title. 

(I)  Office,  unit  address,  and  duty 
phone  number. 

(m)  Date  of  rank. 

(n)  Entered  on  active  jduty  (EAO)  date. 

(o)  Fay  date. 

(p)  Source  of  commission. 

(q)  Profefisional  military  education. 

(r)  Promotion  sequence  number. 

(s)  Military  awards  and  decorations. 

(t)  Duty  status  of  active,  retired,  or 
reserve. 

(u)  Active  duty  official  attendance  at 
technical,  scientific,  or  professional 
meetings. 

(v)  Biographies  and  photos  of  key 
personnel. 

S  806b.33    Disclosing  other  Infonnation. 

Use  these  guidelines  to  decide 
whether  to  release  information: 

(a)  Would  the  subject  have  a 
reasonable  expectation  of  privacy  in  the 
information  requested? 

(b)  Would  disclosing  the  information 
benefit  the  general  public?  The  Air 
Force  considers  information  as  meeting 
the  public  interest  standard  if  it  reveals 
anything  regarding  the  operations  or 
activities  of  the  agency,  or  performance 
of  its  statutory  duties. 

(c)  Balance  the  public  interest  against 
the  individual's  probable  loss  of 
privacy.  Do  not  consider  the  requester's 
purpose,  circumstances,  or  proposed 
use. 

§  806b.34    Agencies  or  Individuals  to  wtioin 
ttw  Air  Force  may  release  privacy 
Information. 

The  Air  Force  may  release 
information  without  consent  to  these 
individuals  or  agencies: 

(a)  Agencies  outside  the  Department 
of  Defense  for  a  Routine  Use  pubUshed 
in  the  Federal  Register.  The  purpose  of 
the  disclosure  must  be  compatible  with 
the  purpose  in  the  Routine  Use.  When 
initially  collecting  the  information  from 
the  subject,  the  Routine  Uses  block  in 
the  Privacy  Act  Statement  must  name 
the  agencies  and  reason. 

(b)  The  Bureau  of  the  Census  to  plan 
or  carry  out  a  census  or  survey  under  13 
U.S.C.  8. 

(c)  A  recipient  for  statistical  research 
or  reporting.  The  recipient  must  give 
advanced  written  assurance  that  the 
infonnation  is  for  statistical  purposes 
only. 

Note:  No  one  may  use  any  part  of  the 
record  to  decide  on  individuals'  rights, 
benefits,  or  entitlements.  You  must 
release  records  in  a  format  that  makes  it 
impossible  to  identify  the  real  subjects. 

(d)  The  Archivist  of  the  United  States 
and  the  National  Archives  and  Records 
Administration  (NARA)  to  evaluate 
records  for  permanent  retention. 


Re  :ords  stored  in  Federal  Records 

Ce  aters  remain  ujider  Air  Force  control. 

e)  A  fisderal,  state,  or  local  agency 
(o1  ler  than  the  Department  of  Defense) 
foi  civil  or  criminal  law  enforcement. 
Th  e  head  of  the  agency  or  a  designee 
mi  St  send  a  vmtten  request  to  the 
syi  tern  manager  specifying  the  record  or 
pa  t  needed  and  the  law  enforcement 
purpose.  The  system  manager  may  also 
:lose  a  record  to  a  law  enforcement 
4ncy  if  the  agency  suspects  a  criminal 
ilation.  This  disclosure  is  a  Routine 
for  all  Air  Force  systems  of  records 
is  published  in  the  Federal 
eister. 

An  individual  or  agency  that  needs 
I  information  for  compelling  health  or 
Bty  reasons.  The  affected  individual 
^d  not  be  the  record  subject. 
I  The  Congress,  a  congressional 
coAimittee,  or  a  subcommittee,  for 
ma  tters  within  their  jurisdictions. 

( i)  A  congressional  office  acting  for 
the  record  subject.  A  published,  blanket 
Ro  itine  Use  permits  this  disclosure.  If 
the  material  for  release  is  sensitive,  get 
a  r  ilease  statement. 

( i)  The  Comptroller  General  or  an 
aul  horized  representative  of  the  General 
Ac  hunting  Office  on  business. 
( )  A  court  order  of  a  court  of 
CO]  ipetent  jurisdiction,  signed  by  a 
juc  ge. 

( c)  A  consumer  credit  agency 
according  to  the  Debt  Collections  Act 
wh  en  a  published  system  notice  lists 
thi  I  disclosure  as  a  Routine  Use. 

( )  A  contractor  operating  a  system  of 
rec  irds  under  an  Air  Force  contract. 
Rei  »rds  maintained  by  the  contractor 
for  the  management  of  contractor 
em  sloyees  are  not  subject  to  the  Privacy 
Ac  . 

$ai6b.35    Disclosing  the  medical  records 
of  iitinors. 

i  lir  Force  personnel  may  disclose  the 
me  dical  records  of  minors  to  their 
pai  ents  or  legal  guardians.  The  laws  of 
eat  h  state  define  the  age  of  majority. 

I  i]  The  Air  Force  must  obey  state  laws 
pn  tecting  medical  records  of  drug  or 
ale  Dhol  abuse  treatment,  abortion,  and 
bir  h  control.  If  you  manage  medical 
rec  ords,  learn  the  local  laws  and 
co4  irdinate  proposed  local  policies  with 
th<  servicing  SJA.  * 

(p)  Outside  the  United  States 
(o\|erseas).  the  age  of  majority  is  18. 
Ur  less  parents  or  guardians  have  a  court 
o«  er  granting  access  or  the  minor's 
WT  tten  consent,  they  will  not  have 
access  to  minor's  medical  records 
overseas  when  the  minor  sought  or 
coi  isented  to  treatment  between  the  ages 
of  [5  and  17  in  a  program  where 
ref  ulation  or  statute  provides 


confidentiality  of  records  and  he  or  she 
asked  for  confidentiality. 

§  806b.36    Disdosure  accountings. 

System  managers  must  keep  an 
accurate  record  of  all  disclosures  made 
from  any  system  of  records  except 
disclosiu^s  to  DoD  personnel  for  official 
use  or  disclosures  under  the  FOIA. 
System  managers  may  use  AF  Form  771. 
'Accounting  of  Disclosures'. 

(a)  System  managers  may  file  the 
accounting  record  any  way  they  want  as 
long  as  they  give  it  to  the  subject  on 
request,  send  corrected  or  disputed 
information  to  previous  record 
recipients,  explain  any  disclosures,  and 
provide  an  audit  trail  for  reviews. 
Include  in  each  accounting: 

(1)  Release  date. 

(2)  Description  of  information. 

(3)  Reason  for  release. 

(4)  Name  and  address  of  recipient. 

(b)  Some  exempt  systems  let  you 
withhold  the  accounting  record  from  the 
subject. 

(c)  You  may  withhold  information 
about  disclosure  accountings  for  law 
enforcement  purposes  at  the  law 
enforcement  agency's  request. 

§806b.37   Computsr  matching. 

Computer  matching  programs 
electronically  compare  records  from  two 
or  more  automated  systems  which  may 
include  the  Department  of  Defense, 
another  federal  agency,  or  a  state  or 
other  local  government.  A  system 
manager  proposing  a  match  that  could 
result  in  an  adverse  action  against  a 
federal  employee  must  meet  these 
requirements  of  the  Privacy  Act: 

(a)  Prepare  a  written  agreement 
between  participants. 

(1)  Secure  approval  of  the  Defense 
Data  Integrity  Board. 

(2)  Publish  a  matching  notice  in  the 
Federal  Register  before  matching 
begins. 

(3)  Ensure  full  investigation  and  due 
process. 

(4)  Act  on  the  information,  as 
necessary. 

(b)  The  Privacy  Act  applies  to 
matching  programs  that  use  records 
from: 

(1)  Federal  personnel  or  payroll 
systems. 

(2)  Federal  benefit  programs  where 
matching: 

*(i)  Determines  federal  benefit 
eligibiUty. 

(ii)  Checks  on  compliance  with 
benefit  program  requirements. 

(iii)  Recovers  improper  payments  or 
delinquent  debts  firom  current  or  former 
beneficiaries. 

(c)  Matches  used  for  statistics,  pilot 
programs,  law  enforcement,  tax 
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administration.  routii\e  administration, 
background  checks  and  foreign 
counterintelligence,  and  internal 
matching  that  won't  cause  any  adverse 
action  are  exempt  from  Privacy  Act 
matching  requirements. 

(d)  Any  activity  that  expects  to 
participate  in  a  matching  program  must 
contact  SAF/AAIA  immediately.  System 
managers  must  prepare  a  notice  for 
publication  in  the  Federal  Register  with 
a  Routine  Use  that  allows  disclosing  the 
information  for  use  in  a  matching 
program.  Send  the  proposed  system 
notice  to  SAF/AAIA.  Allow  180  days  for 
processing  requests  for  a  new  matching 
program. 

(e)  Record  subjects  must  receive  prior 
notice  of  a  match.  The  best  way  to  do 
this  is  to  include  notice  in  the  Privacy 
Act  Statement  on  forms  used  in 
applying  for  benefits.  Coordinate 
computer  matching  statements  on  forms 
with  SAF/AAIA  through  the  MAJCO.M 
Privacy  Act  Officer. 

Subpart  J  -  Training 

S806b.38    Who  needs  training. 

The  Privacy  Act  requires  training  for 
all  persons  involved  in  the  design, 
development,  operation  and 
maintenance  of  any  system  of  records. 
Some  persons  may  need  more 
specialized  training.  They  include 
information  managers,  supervisors,  and 
individuals  working  with  medical, 
financial,  security,  and  personnel 
records. 

S806b.39    Training  tools. 
Helpful  aids  include: 

(a)  AFH  37-146  ',  'Privacy  Act 
Training',  a  self-paced  course. 

(b)  "The  Privacy  Act  of  1974,'  a  32- 
minute  film  developed  by  the  Defense 
Privacy  Office.  Consult  your  local 
audiovisual  library. 

(c)  'A  Manager's  Overview.  What  You 
Need  to  Know  About  the  Privacy  Act'. 
Contact  SAF/AAIA  for  copies. 

Note:  Formal  school  training  groups 
that  develop  or  modify  blocks  of 
instruction  must  send  the  material  to 
SAF/AAIA  for  coordination. 

Sut>part  K  -  Privacy  Act  Reporting 

§806b.40    Privacy  Act  Report  (RCS:  DD- 
DA&IM(A)1379). 

By  March  1.  of  each  year,  MAJCOM 
and  PDA  Privacy  Act  officers  must  send 
SAF/AAIA  a  report  covering  the 
previous  calendar  year.  The  report 
includes: 

(a)  Total  number  of  requests  granted 
in  whole. 


(b)  Total  number  of  requests  granted 
in  part. 

(c)  Total  number  of  requests  denied 
and  the  Privacy  Act  exemptions  used. 

(d)  Total  number  of  requests  for 
which  no  record  was  found. 

(e)  Total  niunber  of  amendment 
requests  granted  in  whole. 

(0  Total  number  of  amendment 
requests  granted  in  part. 

(g)  Total  number  of  amendment 
requests  wholly  denied. 

(h)  Specific  recommendations  for 
changes  to  the  Act  or  the  Privacy  Act 
Program. 

Appendix  A  to  part  806b  -  Glossary  of 
References,  Abbreviations,  Acronyms, 
and  Terms 

SECTIONS-REFERENCES 

a.  Privacy  Act  of  1974,  as  amended. 
Pub.  L.  93-579,  88  Stat  1896  (5  U.S.C. 
552a). 

b.  10  U.S.C  8013,  'Secretary  of  the  Air 
Force:  Powers  and  Duties.' 

c.  Executive  Order  9397,  "Numbering 
System  for  Federal  Accounts  Relating  to 
Individual  Persons.' 

d.  32  CFR  part  806b,  'Air  Force 
Privacy  Act  Program.' 

e.  DoD  Directive  5400.11 ', 
"Department  of  Defense  Privacy 
Program.' 

f.  DoD  5400.11-R2,  "Department  of 
Defense  Privacy  Program.' 

g.  AFI  33-202  3,  "The  Air  Force 
Computer  Security  Program'  (formerly 
AFR  205-16). 

h.  AFPD  37-1 «.  'Air  Force 
Information  Management.' 

i.  AFI  37-131 5.  'Air  Force  Freedom  of 
Information  Act  Program'  (formerly  AFR 
4-33). 

j.  AFI  37-1296.  "Base  and  Unit 
Personnel  Locators  and  Postal 
Directories'  (formerly  AFR  11-24). 

k.  AFMAN  37-139  ^.  'DisposiUon  of 
Records'  (formerly  AFR  4-20.  volume 
2). 

1.  AFDIR  37-144  «.  "Air  Force  Privacy 
Act  Systems  of  Records  Notices.' 


■''  See  footnote  1  to  tection  806b.l  1,  of  this  part. 


'  Copies  may  be  obtained  at  cost  Erom  the 
National  Technical  Infonnation  Service,  528S  Port 
Royal  Road.  Springfield.  VA  22161. 

•  See  footnote  1  to  section  B.  appendix  A  to  part 
B06b. 

'  See  footnote  1  to  section  B,  appendix  A  to  part 
806b. 

*  See  footnote  1  to  section  B,  appendix  A  to  pan 
806b. 

'See  footni^e  1  to  section  B,  appendix  A  to  part 
a06b. 

"See  footnote  1  to  section  B.  appendix  A  to  part 
806b. 

'  See  footnote  1  to  section  B,  appendix  A  to  part 
806b. 

•See  footnote  1  to  section  B,  appendix  A  to  part 
806b. 


m.  AFH  37-1469.  "Privacy  Act 
Training.' 

SECnON  B-OEFmmONS  ABBREVUnONS  AND 
ACRONYMS 

a.  AETC  -  Air  Education  and  Training 
Command 

b.  AFA  -  Air  Force  Academy 

c.  AFBCMR  -  Air  Force  Board  for 
Correction  of  Military  Records 

d.  AFISA  -  Air  Force  IntelUgence 
Services  Agency 

e.  AFMC  -  Air  Force  Materiel 
Command 

f.  AFOSI  -  Air  Force  Office  of  Special 
Investigations 

g.  AFSC  -  Air  Force  Specialty  Code 
h.  AFSCO  -  Air  Force  Security 

Clearance  Office 

i.  AFSPA  -  Air  Force  Security  Police 
Agency 

j.  ASCn  -  American  Standard  Code 
for  Information  Interchange 

k.  BAQ-  Basic  Allowance  for 
Quarters 

I.  CFR  -  Code  of  Federal  Regulations 
m.  DCS  -  Deputy  Chief  of  Staff 

n.  DoD  -  Department  of  Defense 
o.  DR&MO  -  Defense  Reutilization 

and  Marketing  Office 
p.  EAD  -  Entered  on  Active  Duty 
q.  FOA  -  Field  Operating  Agency 
r.  FOIA  -  Freedom  of  Information  Ad 
s.  FOUO  -  For  Official  Use  Only 
t.  IG  -  Inspector  General 
u.  IMC  -  Interim  Message  Change 
V.  LE  -  Logistics  and  Engineering 
w.  MAJCOM  -  Major  Command 
X.  MIRS  -  Management  Information 

and  Research  System 
y.  MP  -  Military  Personnel 
z.  MPC  -  Military  Personnel  Center 
aa.  NARA  -  National  Archives  and 

Records  Administration 
bb.  OMB  -  Office  of  Management  and 

Budget 
cc.  OPR  -  Office  of  Primary 

Responsibility 
dd.  FA  -  Privacy  Act 
ee.  PAM  -  Privacy  Act  Monitor 
ff.  PAS  -  Privacy  Act  Statement 
gg.  RCS  -  Reports  Control  Symbol 
hh.  SAF  -  Secretary  of  the  Air  Force 
ii.  SAF/AA  -  The  Administrative 

Assistant  to  the  Secretary  of  the  Air 

Force 
jj.  SAF/AAIA  -  Policy  Division, 

Directorate  of  Information  Management 
kk.  SAF/GCA  -  Assistant  General 

Coimsel  for  Civilian  Personnel  and 

Fiscal  Law 

II.  SG  -  Surgeon  General 

mm.  SJA  -  Staff  Judge  Advocate 
nn.  SP  -  Security  Police 
oo.  SSN  -  Social  Security  Number 
pp.  US  -  United  States 


*See  footnote  1  to  section  B.  appendix  A  to  part 
806b. 
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qq.  USAF  -  United  States  Air  Force 
IT.  U.S.C  -  United  States  Code 
ss.  VHA  -  Variable  Housing 
Allowance 

S«TION  C-TERMS 

a.  Access.  Allowing  individuals  to 
review  or  receive  copies  of  their  records. 

b.  Amendment.  The  process  of 
adding,  deleting,  or  changing 
information  in  a  system  of  records  to 
make  the  data  accurate,  relevant,  timely, 
or  complete. 

c.  Computer  matching.  A 
computerized  comparison  of  two  or 
more  automated  systems  of  records  or  a 
system  of  records  with  non-Federal 
records  to  establish  or  verify  eligibility 
for  payments  under  Federal  benefit 

i)rograms  or  to  recover  delinquent  debts 
or  these  programs. 

d.  Confidential  source.  A  person  or 
organization  giving  information  under 
an  express  or  implied  promise  of 
confidentiality  made  before  September 
27, 1975. 

e.  Confidentiality.  An  expressed  and 
recorded  promise  to  withhold  the 
identity  of  a  source  or  the  information 
provided  by  a  source.  The  Air  Force 
promises  confidentiality  only  when  the 
information  goes  into  a  system  with  an 
approved  exemption  for  protecting  the 
identity  of  confidential  sources. 

f.  Defense  Data  Integrity  Board. 
Representatives  from  the  Services  and 
the  Department  of  Defense  who  oversee, 
coordinate,  and  approve  all  DoD 
computer  matching  programs  covered 
by  the  Act. 

g.  Denial  authority.  The  individuals 
with  authority  to  deny  requests  for 
access  or  amendment  of  records  under 
the  Privacy  Act. 

h.  Disclosure.  Giving  information 
from  a  system,  by  any  means,  to  anyone 
other  than  the  record  subject. 

i.  Federal  benefit  program.  A  federally 
funded  or  administered  program  for 
individuals  that  provides  cash  or  in- 
kind  assistance  (payments,  grants,  loans. 
or  loan  guarantees). 

j.  Individual.  A  living  United  States 
citizen  or  a  permanent  resident  alien. 

k.  Matching  agency.  The  agency  that 
performs  a  computer  match. 

1.  Minor.  Anyone  under  the  age  of 
majority  according  to  local  state  law.'If 
there  is  no  applicable  state  law,  a  minor 
is  anyone  under  age  18.  Military 
members  and  married  persons  are  not 
minors,  no  matter  what  their 
chronological  age. 

m.  Personal  identifier.  A  name, 
number,  or  symbol  which  is  unique  to 
an  individual,  usually  the  person's 
name  or  SSN. 


n.  Personal  information.  Information 
at  out  an  individual  other  than  items  of 
pi  blic  record. 

0.  Privacy  Act  request.  An  oral  or 

VV1  itten  request  by  an  individual  about 
hi  >  or  her  records  in  a  system  of  records.' 

>.  Recipient  agency.  An  agency  or 
CO  itractor  that  receives  the  records  and 
ac  :ually  performs  the  computer  match. 

l-  Record.  Any  information  about  an 
in  lividual. 

r.  Routine  use.  A  disclosure  of  records 
to  individuals  or  agencies  outside  the 
Di  partment  of  Defense  for  a  use  that  is 
CO  mpatible  with  the  purpose  for  which 
th  J  Air  Force  created  the  records. 

i.  Source  agency.  A  federal,  state,  or 
lo  :al  government  agency  that  discloses 
re  :ords  for  the  purpose  of  a  computer 
mi  itch. 

.  System  manager.  The  official  who  is 
re  ponsible  for  managing  a  system  of 
re  :ords,  including  policies  and 
pt  icedures  to  operate  and  safeguard  it. 
Lc  cal  system  managers  operate  record 
sy  items  or  are  responsible  for  part  of  a 
de  centraUzed  system. 

1.  System  of  records.  A  group  of 

re  lords  containing  personal  information 
rei  rieved  by  the  subject's  name, 
pe  rsonal  identifier,  or  individual 
id  >ntifier  through  a  cross-reference  - 
sy  ;tem. 

f.  System  notice.  The  official  public 
no  tice  published  in  the  Federal  Register 
of  the  existence  and  content  of  the 
sy  item  of  records. 

A|  pendix  B  to  part  806b  -  Preparing  a 
S)  stem  Notice 

"he  following  elements  comprise  a 
sy  item  of  records  notice  for  publication 
in  the  Federal  Register. 

1.  System  identifier.  SAF/AAIA 
as  igns  the  notice  number,  for  example, 
FO 11  AFMC  A.  where  'F'  indicates  'Air 
Fc  rce,'  the  nexthiunber  represents  the 
se  ies  from  AFMAN  37-139  regarding 
rei  :ords  disposition,  and  the  final  letter 
gri  lup  shows  the  system  manager's 
CO  nmand  or  DCS.  The  last  character  'A' 
in  iicates  that  this  is  the  first  notice  for 
th  s  series  and  system  manager. 

).  System  name.  Use  a  short,  specific, 
pi  lin-language  title  that  identifies  the 
sy  item's  general  purpose  (limited  to  55 
ch  iracters). 

:.  System  location.  Specify  the 
ac  dress  of  the  primary  system  and  any 
dt  centralized  elements,  including 
au  tomated  data  systems  with  a  central 
CO  nputer  facility  and  input  or  output 
tei  minals  at  separate  locations.  Use 
sti  eet  address,  2-letter  state 
ah  jreviations  and  9-digit  ZIP  Codes. 
Si  ell  out  office  names.  Do  not  use  office 
sy  nbols. 


d.  Categories  of  individuals  covered 
by  the  system.  Use  nontechnical, 
specific  categories  of  individuals  about 
whom  the  Air  Force  keeps  records.  Do 
not  use  categories  like  'dl  Air  Force 
persormel*  unless  they  are  actually  true. 

e.  Categories  of  records  in  the  system. 
Describe  in  clear,  nontechnical  terms, 
all  categories  of  records  in  the  system. 
List  only  documents  actually  kept  in  the 
system.  Do  not  show  source  documents 
that  are  used  to  collect  data  and  then 
destroyed.  Do  not  Ust  form  numbers. 

f.  Authority  for  maintenance  of  the 
system.  Cite  the  specific  law  or 
Executive  Order  that  authorizes  the 
program  the  records  support.  Cite  the 
DoD  directive  or  instruction  or  the  Air 
Force  or  other  instruction  that 
authorizes  the  system  of  records. 
Always  include  titles  with  the  citations. 

Note:  Executive  Order  9397 
authorizes  using  the  Social  Security 
Number  (SSN).  Include  this  authority 
whenever  the  SSN  is  used  to  retrieve 
records. 

g.  Purpose(s).  Describe  briefly  and 
specifically  what  the  Air  Force  does 
with  the  information  collected. 

h.  Routine  uses  of  records  maintained 
in  the  system  including  categories  of 
users  and  the  purpose  of  such  uses.  The 
Blanket  Routine  Uses  published  in  the 
Air  Force  Directory  of  System  Notices 
apply  to  all  system  notices  unless  you 
indicate  otherwise.  Also  list  each 
specific  agency  or  activity  outside  DoD 
to  w^hom  the  records  may  be  released 
and  the  purpose  for  such  release. 

i.  Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system. 

'].  Storage.  State  the  mediiun  in  which 
the  Air  Force  keeps  the  records,  for 
example,  in  file  folders,  card  files, 
microfiche,  computer,  and  so  on. 
Storage  does  not  refer  to  the  storage 
container. 

k.  Retrievability.  State  how  the  Air 
Force  retrieves  the  records,  for  example, 
by  name,  SSN.  or  personal 
characteristics  (such  as  fingerprintsor 
voiceprints). 

1.  Safeguards.  List  the  kinds  of 
officials  who  have  immediate  access  to 
the  system.  List  those  responsible  for 
safeguarding  the  records.  Identify  the 
system  safeguards,  for  example,  storage 
in  safes,  vaults,  locked  cabinets  or 
rooms,  use  of  guards,  visitor  controls, 
personnel  screening,  computer  systems 
software,  and  so  on.  Describe  safeguards 
fully  without  compromising  system 
security. 

m.  Retention  and  disposal.  State  how 
long  AFMAN  37-139  requires  the 
activity  to  maintain  the  record.  Indicate 
when  or  if  the  records  may  be 
transferred  to  a  Federal  Records  Center 
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and  how  long  the  record  stays  there. 
Specify  when  the  Records  Center  sends 
the  record  to  the  National  Archives  or 
destroys  it.  Indicate  how  the  records 
may  be  destroyed. 

n.  System  manager(s)  and  address. 
List  the  title  and  duty  address  of  the 
system  manager.  For  decentralized 
systems,  show  the  locations  and  the 
position  or  duty  title  of  each  category  of 
ofBcials  responsible  for  any  segment  of 
the  system. 

o.  Notification  procedure.  List  the  title 
and  duty  address  of  the  official 
authorized  to  tell  requesters  if  their, 
records  are  in  the  system.  Specify  the 
information  a  requester  must  submit,  for 
example.,  full  name,  military  status, 
SSN.  date  of  birth,  or  proof  of  identity, 
and  so  on. 

p.  Record  access  procedures.  Explain 
how  individuals  may  arrange  to  access 
their  records.  Include  the  titles  or 
categories  of  ofBdals  who  may  assist, 
for  example,  the  system  manager. 

q.  Contesting  records  procedures. 
SAF/AAIA  provides  this  standard 
caption. 

r.  Record  source  categories.  Show 
categories  of  individuals  or  other 
information  sources  for  the  system.  Do 
not  list  confidential  sources  protected 
by  subsections  {k)(2),  (k)(5).  or  (k)(7)  of 
the  Act. 

s.  Exemptions  claimed  for  the  system. 
When  a  system  has  no  approved 
exemption,  write  'none'  under  this 
heading.  Specifically  list  any  approved 
exemption  including  the  subsection  in 
the  Act. 


Appendix  C  to  part  806b  •  General  and 
Specific  Exemptions 

(a)  General  exemption.  The  following 
systems  of  records  are  exempt  imder  5 
U.S.C.  552a(j)(2}: 

(1)  System  identifier  and  name:  F124 
AF  A.  Counter  IntelUgence  Operations 
and  Collection  Records. 

(2)  System  identifier  and  name:  F124 
AF  C,  Criminal  Records. 

(3)  System  identifier  and  name:  F125 
AF  SP  E,  Security  Police  Automated 
System  (SPAS). 

(4)  System  identifier  and  name:  F124 
AF  D,  Investigative  Support  Records. 

(5)  System  identifier  and  name:  F125 
AF  A,  Correction  and  Rehabilitation 
Records. 

£>ceinption-4*ortions  of  this  system 
that  fall  within  5  U.S.C552a(j)(2)  are 
exempt  from  the  following  provisions  of 
5  U.S.C.  552a.  Sections  (c)(3)  and  (c)(4); 
(d)(1)  through  (d)(5);  (e)(2)  and  (e)(3); 
(e)(4)(G)  and  (e)(4MH).  (e)(5):  (f)(1) 
through  (f)(5);  (g)(1)  through  (g)(5);  and 
(h)oftheAa. 

Aathority-5  U.S.C  5S2a(iK2). 


i?easo/i-The  general  exemption  will 
protect  ongoing  investigations  and 
protect  from  access  criminal 
investigation  information  contained  in 
this  record  system  so  as  not  to 
jeopardize  any  subsequent  judicial  or 
administrative  process  taken  as  a  result 
of  information  contained  in  the  files. 

(b)  Specific  exemptions.  The 
following  systems  of  records  are  subject 
to  the  specific  exemptions  shown: 

(1)  Classified  records. 

(i)  All  records  in  any  systems  of 
records  that  are  properly  classified 
according  to  Executive  Orders  11652, 
12065  or  12356,  are  exempt  from  5 
U.S.C.  552a(c)(3);  (d);  (e)(4)(G).  (H).  and 
(I);  and  (f).  regardless  of  whether  the 
entire  system  is  otherwise  exempt  or 
not. 

(u)  Authority.  5  U.S.C  552a(k)(l). 

(2)System  identifier  and  name:  F053 
AFA  C,  Admissions  and  Registrar 
Records. 

(i)  Exemption.  Parts  of  this  system  of 
records  (Liaison  Officer  Evaluation  and 
Selection  Panel  Candidate  Evaluation) 
are  exempt  from  5  U.S.C.  552a(d), 
(e)(4)(H),  and  (f),  but  only  to  the  extent 
that  disclosure  would  reveal  the  identity 
of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  ensiue  the  fi^nkness 
of  information  used  to  determine 
whether  cadets  are  quaUfied  for 
graduation  and  commissioning  as 
officers  in  the  Air  Force. 

(3)  System  identifier  and  name:  F035 
MFC  R.  Air  Force  Personnel  Test  851, 
Test  Answer  Cards. 

(i)  Exemption.  This  system  is  exempt 
fit)m  5  U.S.C.  552a(c)(3);  (d);  (e)(4)  (G). 
(H).  and  (I);  and  (f). 

(ii)  Authority.  5  U.S.C.  552a(k)(6). 

(iii)  Reasons.  To  protect  the 
objectivity  of  the  promotion  testing 
system  by  keeping  the  test  questions 
and  answers  in  confidence. 

(4)  System  identifier  and  name:  F035 
AFA  A.  Cadet  Persormel  Management 
System. 

(i)  Exemption.  Parts  o{  this  system  are 
exempt  from  5  U.S.C.  552a(d).  (e)(4)(H). 
and  (f),  but  only  insofar  as  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Authority.  5  U.S.C  552a(k)(7). 

(iii)  Reasons.  To  maintain  the  candor 
and  integrity  of  comments  needed  to 
evaluate  an  Air  Force  Academy  cadet 
for  commissioning  in  the  Air  Force. 

(5)  System  identifier  and  name:  F045 
AETC  C,  Cadet  Records. 

(i)  Exemption.  Portions  of  this  system 
(Detachment  Professional  OfBcer  Course 
(POC)  Selection  Rating  Sheets;  Air  Force 
Reserve  Officer  Training  Corps 
(AFROTC)  Form  0-24-Disenrollment 


Review;  Memoranda  for  Record  and 
Staff  Papers  with  Staff  Advice, 
Opinions,  or  Suggestions)  are  exempt 
from  5  U.S.C.  552a(c)(3);  (d);  (e)(4)(G) 
and  (H).  and  (f),  but  only  to  the  extent 
that  disclosiue  would  reveal  the  identity 
of  a  confidential  source. 

(ii)  Authority.  5  U.S.C  552a(k)(5). 

(iii)  Reasons.  To  protect  the  identity 
of  a  confidential  source  who  furnishes 
information  necessary  to  make 
determinations  about  the  quafifications, 
eligibility,  and  suitabifity  of  cadets  for 
graduation  and  commissioning  in  the 
Air  Force. 

(6)  System  identifier  and  name:  F168 
AF  SG  B,  Family  Advocacy  Program 
Record. 

(i)  Exemption.  Parts  of  this  system  are 
exempt  bom  5  U.S.C.  552a(c)(3)  and  (d), 
but  only  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(iii)  Reasons.  To  encourage  those  who 
know  of  exceptional  medical  or 
educational  conditions  or  family 
maltreatments  to  come  forward  by 
protecting  their  identities,  and  the 
integrity  of  ongoing  and  civil  law 
investigations  of  criminal  and  civil  law 
violations.  Giving  subjects  access  to 
their  files  could  result  in  them 
concealing,  altering,  or  fabricating 
evidence  could  hamper  the 
identification  of  offenders  and  alleged 
offenders;  and  could  jeopardize  the 
safety  and  well-being  of  the  family. 

(7)  System  identifier  and  name:  F035 
AF  MP  A.  Effectiveness/Performance 
Reporting  System. 

(i)  Exemptions-Brigadier  General 
Selectee  Effectiveness  Reports  and 
Colonel  and  Lieutenant  Colonel 
Promotion  Recommendations  with  close     ' 
out  dates  on  or  before  January  31, 1991, 
may  be  exempt  from  subsections  of  5 
U.S.C  552a(c)(3);  (d);  (e)(4)(H);  and  (f). 

(ii)  Authority-5  U.S.C.  552a(k)(7). 

(iii)  Reasons-Subsection  (c)(3) 
because  making  the  disclosure 
accounting  available  to  the  individual 
may  compromise  express  promises  of 
confidentiabty  by  revealing  details 
about  the  report  and  identify  other 
record  sources,  which  may  result  in 
circumvention  of  the  access  exemption. 

Subsection  (d)  because  individual 
disclosure  compromises  express 
promises  of  confidentiabty  conferred  to 
protect  the  integrity  of  the  promotion 
ratine  system. 

Subsection  (e)(4)(H)  because  of  and  to 
the  extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 

Subsection  (0  because  of  and  to  the 
extent  that  portions  of  this  record 
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system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 

(8)  System  identifier  and  name:  F030 
AF  LE  A.  Equal  Opportunity  in  Off 
Base-Housing. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c)(3):  (d);  (e)(4)  (G). 
(H).  and  H);  and  (0- 

(ii)  Authority.  5  U.S.C.  552a(k)(2). 

(iii)  Reasons.  To  enforce  civil  laws, 
court  orders,  and  the  activities  of  the 
Departments  of  Housing  and  Urban 
Development  and  Justice. 

(9)  System  identifier  and  name:  FOG  5 
AP  A.  Files  on  General  Officers  and 
Colonels  Assigned  to  General  Officer 
Positions. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c)(3);  (d);  (e)(4)(G). 
(H).  and  (1);  and  (f).  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identity  of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(7). 

(iii)  Reasons.  To  protect  the  integrity 
of  information  used  in  the  Reserve 
Initial  Brigadier  General  Screening 
Board,  the  release  of  which  would 
compromise  the  selection  process. 

(10)  System  identification  and  name: 
F035  AF  MP  P.  General  Officer 
Personnel  Data  System. 

(i)  Exemption-Ait  Force  General 
Officer  Promotion  and  Effectiveness 
Reports  with  close  out  dates  on  or 
before  January  31,  1991.  may  be  exempt 
from  subsections  of  5  U.S.C.  552a(c)(3); 
(d):  (e)(4)(H):  and  (f). 

(ii)  Authority-5  U.S.C.  552a(k)(7). 

(iii)  Reason-Subsection  (c)(3)  because 
making  the  disclosure  accounting 
available  to  the  individual  may 
compromise  express  promises  of 
confidentiality  by  revealing  details 
ybout  the  report  and  identify  other 
record  sources,  which  may  result  in 
circumvention  of  the  access  exemption. 

Subsection  (d)  because  individual 
disclosure  compromises  express 
promises  of  confidentiality  conferred  to 
protect  the  integrity  of  the  promotion 
rating  sy^em. 

Subsection  (e)(4)(H)  because  of  and  to 
the  extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 

Subsection  (0  because  of  and  to  the 
extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 

(11)  System  identifier  and  name:  F035 
MPC  L,  Historical  Airman  Promotion 
Master  Test  File. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c)(3);  (d);  (e)(4)  (G). 
(H).  and  (I);  and  (f). 
(ii)  Authority.  5  U.S.C.  552a(k)(6).' 
(iii)  Reasons.  To  protect  the  integrity, 
objectivity,  and  equity  of  the  promotion 


tes  ing  system  by  keeping  test  questions 
an(  answers  in  confidence. 

( 12)  System  identifier  and  name:  F120 
AF  IG  B.  Inspector  General  Records. 

( )  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c)(3):  (d);  (e)(4)  (G). 
(H;  and  (I);  and  (0-  However,  if  a  person 
is  (  enied  any  right,  privilege,  or  benefit, 
he  )r  she  would  otherwise  be  entitled  to 
as  I  result  of  keeping  this  material,  it 
mu  5t  be  released,  imless  doing  so  would 
revjal  the  identity  of  a  confidential 
SOI  rce. 

( i)  Authority.  5  U.S.C.  552a(k)(2). 

( ii)  Reasons.  Granting  individuals 
ace  ;ss  to  information  collected  while  an 
Ins  )ector  General  inquiry  is  in  progress 
coi  Id  interfere  with  the  just,  thorough. 
an(  timely  resolution  of  the  complaint 
or  ]  iquiry  and  could  possibly  enable 
ind  ividuals  to  conceal  wrong  doing  or 
mi  J  lead  the  inquiring  officer.  Disclosure 
mi|  ht  also  subject  sources,  witnesses. 
an<  their  families  to  harassment  or 
int  [nidation. 

(  3)  System  identifier  and  name:  F124 
AF  )SI  B.  Investigative  Applicant 
Pro  :essing  Records. 

(  )  Exemption.  This  system  is  exempt 
froi  1  5  U.S.C.  552a(c){3):  (d);  (e)(4)  (C). 
(H)  and  (I);  and  (f),  but  only  to  the 
ext(  nt  that  disclosure  would  reveal  the 
ide  itity  of  a  confidential  source. 

(i  i)  Authority.  5  U.S.C.  552a(k)(5). 

(i  li)  Reasons.  To  protect  those  who 
gave  information  in  confidence  during 
Air  Force  Office  of  Special 
Inv  »stigations  (AFOSI)  applicant 
inq  liries.  Fear  of  harassment  could 
cau  »  sources  not  to  make  frank  and 
ope  1  responses  about  applicant 
qua  ifications.  This  could  compromise 
the  ntegrity  of  the  AFOSI  personnel 
pro  yram  that  relies  on  selecting  only 
qua  ified  people. 

(  4)  System  identifier  and  name:  F035 
AF  I  B,  Master  Cadet  Personnel  Record 
(Ac  ive/Historical). 

(I  Exemptions.  Parts  of  these  systems 
are  ;xempt  from  5  U.S.C.  552a(d), 
(e)(  i)(H).  and  (f).  but  only  to  the  extent 
thai  they  would  reveaLthe  identity  of  a 
cor  idential  source. 

(i  )  Authority:  5  U.S.C.  552a(k)(7). 

(:  i)  Reasons.  To  maintain  the  candor 
anc  integrity  of  comments  needed  to 
eva  uate  a  cadet  for  commissioning  in 
the  Air  Force. 

(  5)  S>'s(enj  identifier  and  name:  F205 
AF  SA  A.  Sensitive  Compartmented 
Information  Personnel  Records. 

Exemption.  This  system  is  exempt 
1  5  U.S.C.  552a(a)(3):  (d);  (e)(4)  (G). 
and  (I);  and  (f),  but  only  to  the 
ext(  nt  that  disclosure  would  reveal  the 
ide  itity  of  a  confidential  source. 

)  Authority.  5  U.S.C.  552a(k)(2)  and 


( 
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froi  1 
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i). 


(iii)  Reasons.  To  protect  the  identity 
of  sources  to  whom  proper  promises  of 
confidentiality  have  been  made  during 
investigations.  Without  these  promises, 
sources  will  often  be  imwilhng  to 
provide  information  essential  in 
adjudicating  access  in  a  fair  and 
impartial  manner. 

(16)  F124  AFA.  Security  and  Related 
Investigative  Records. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c)(3);  (d);  (e)(4)  (G), 
(H).  and  (I);  and  (f).  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identity  of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  protect  the  identity 
of  those  who  give  information  in 
confidence  for  personnel  security  and 
related  investigations.  Fear  of 
harassment  could  cause  sources  to 
refuse  to  give  this  information  in  the 
frank  and  open  way  needed  to  pinpoint 
those  areas  in  an  investigation  that 
should  be  expanded  to  resolve  charges 
of  questionable  conduct. 

(17)  S>'stem  identifier  and  name:  F205 
AFSCO  A.  Special  Security  Case  Files. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c)(3):  (d).  (e)(4)  (G). 
(H).  and  (I);  and  (f).  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identity  of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(iii)  Reasons.  To  protect  the  identity 
of  those  who  give  information  in 
confidence  for  personnel  security  and 
related  investigations.  Fear  of 
harassment  could  cause  sources  to 
refuse  to  give  this  information  in  the 
frank  and  open  way  needed  to  pinpoint 
those  areas  in  an  investigation  that 
should  be  expanded  to  resolve  charges 
of  questionable  conduct. 

(18)  System  identifier  and  name:  F205 
AF  SP  A.  Special  Security  Files. 

(i)  Exemption.  This  system  is  exempt 
from  5  U.S.C.  552a(c)(3);  (d);  {e)(4)  (G). 
(H),  and  (I);  and  (f),  but  only  to  the 
extent  that  disclosure  would  reveal  the 
identity  of  a  confidential  source. 

(ii)  Authority.  5  U.S.C.  552a(k)(5). 

(ii)  Reasons.  To  protect  the  identity  of 
those  who  give  information  in 
confidence  for  personnel  security  and 
related  investigations.  Fear  of 
harassment  could  cause  them  to  refuse 
to  give  this  information  in  the  frank  and 
open  way  needed  to  pinpoint  areas  in 
an  investigation  that  should  be 
expanded  to  resolve  charges  of 
questionable  conduct. 

(19)  System  identifier  and  name:  F035 
AF  MP  R,  Applidations  for  Appointment 
and  Extended  Active  Duty  Files. 

(i)  Exemption.  Parts  of  this  system  of 
records  are  exempt  from  5  U.S.C. 
552a(d),  but  only  to  the  extent  that 
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disclosure  would  reveal  the  identity  of 
a  confidential  source. 

(ii)  Authority.^  U.S.C.  552aik)(5). 

(iii)i?easons.  To  protect  the  identity  of 
confidential  sources  who  furnish 
information  necessary  to  make 
determinations  about  the  qualifications, 
eligibility,  and  suitability  of  health  care 
professionals  who  apply  for  Reserve  of 
the  Air  Force  appointment  or 
interservice  transfer  to  the  Air  Force. 

Dated:  October  14. 1994. 

L.  M.  Bynuni, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-26085  Filed  10-20-94;  8:45  am] 
BOUHQ  CODE  60aft-04-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

[AD-FRL-6094-7] 
RIN  2060-AF07 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Early  Reductions  Program 
High-Risk  List  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  On  December  29. 1992,  the 
EPA  promulgated  final  regulations 
implementing  the  Early  Reductions 
Program  under  section  112(i)(5)  of  the 
Clean  Air  Act,  as  amended  (CAA).  As 
part  of  that  rulemaking.  EPA  designated 
a  list  of  high-risk  hazardous  air 
pollutants  and  limited  the  use  of 
o^setting  reductions  in  other  hazardous 
air  pollutants  as  counting  towards  the 
required  reductions  in  high-risk 
pollutants.  An  amendment  to  the  high- 
risk  list  which  would  delete  acrylic  acid 
because  of  EPA's  analysis  of  new 
toxicological  data  was  proposed  in  the 
Federal  Register  on  June  22, 1994.  This 
final  action  promulgates  this 
amendment  and  deletes  acrylic  acid 
from  the  list  of  high-risk  pollutants  as 
designated  by  the  Early  Reductions 
Procram. 

Inis  final  action  also  removes 
methylene  diphenyl  diisocyanate  (MDI) 
(CAS  No.  101688)  from  the  list  of  high- 
risk  pollutants.  The  EPA's  listing  of  MDI 
as  a  high-risk  pollutant  was  vacated  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Qrcuit  on  July 
19, 1994. 

DATES:  Effective  Date.  October  21 ,  1994. 

Judicial  Review.  Under  section 
307(bHl)  of  the  CAA,  judicial  review  of 


the  actions  taken  by  this  final  rule  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  District  Court  of 
Appeals  for  the  District  of  Colimibia 
Circuit  within  60  days  of  publication  of 
this  rule.  Under  section  307(b)(2)  of  the 
CAA,  the  requirements  that  are  the 
subject  of  this  action  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 
ADDRESSES:  Docket.  Docket  No.  A-94- 
29,  containing  supporting  information 
used  in  developing  the  promulgated 
standards,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m..  Monday  through 
Friday,  at  EPA's  Air  Docket  Section, 
Waterside  Mall,  room  1500, 1st  floor, 
401  M  Street,  SW.,  Washington.  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Martha  H.  Keating,  Emission  Standards 
Division  (MEV-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  CaroUna  27711,  (919)  541- 
5340. 

SUPPt-EMENTARY  INFORMATtON:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Significant  Comments  and  Summary  of  the 

Final  Rule 

II.  Removal  of  MDI  From  the  High-Risk  List 

III.  Administrative  Requirements 

I.  Significant  Comments  and  Summary 
ofthe  Final  Rule 

Based  on  comments  received  during 
the  comment  period,  the  EPA  is  deleting 
acrylic  acid  (CAS.  No.  79107)  from  the 
Ust  of  high-risk  pollutants,  as  proposed. 
Three  commenters  submitted  letters 
supporting  EPA's  proposal,  with  all 
commenters  agreeing  that  acrj'lic  add 
does  not  meet  the  EPA's  criteria  for 
listing  acrylic  acid  as  a  high-risk 
pollutant  imder  the  Early  Reductions 
Program.  As  the  commenters 
appropriately  pointed  out,  the  EPA  did 
not  propose  to  revise  the  criteria  for 
including  a  pollutant  on  the  high-risk 
Ust.  Therefore,  the  recent  revision  of  the 
inhalation  reference  concentration  (RfC) 
for  acrylic  acid  (April  1. 1994)  is 
sufficient  grounds  to  delete  acrylic  acid 
fix)m  the  list. 

One  commenter  addressed  issues 
pertinent  to  EPA's  use  of  the  Integrated 
Risk  biformation  System  (IRIS).  With 
respect  to  acrylic  acid,  the  commenter 
commended  the  EPA  for  considering 
additional  data  that  was  not  previously 
available  when  the  RfC  for  acrylic  acid 
was  first  included  in  the  IRIS  data  base. 
The  commenter's  specific  comments 
however,  dealt  with  the  EPA's  use  of 
IRIS  values  for  cresol  iscKners  in  the 


context  of  two  other  proposed 
rulemakings.  Because  this  issue  is  not 
pertinent  to  this  action,  these  comments 
are  not  addressed  here.  The  commenter 
has  also  submitted  them  to  EPA  in 
response  to  a  request  for  public 
comment  on  two  other  proposed 
rulemakings  that  deal  with  cresol 
isomers  and  the  EPA  will  consider  and 
respond  to  them  at  the  time  those 
propKisals  are  finalized. 

II.  Removal  of  MDI  From  the  High-Risk 
List 

On  July  19. 1994.  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit 
vacated  EPA's  designation  of  MDI  as  a 
high-risk  pollutant  for  purposes  of  the 
Early  Reductions  Program  (Chemical 
Manufacturers  Association  (CMA)  v. 
EPA,  No.  93-1178  (D.C.  Cir.)J.  The  court 
found  that  EPA  was  arbitrary  and 
capricious  in  not  adequately  addressing 
CMA's  contentions  that  MDI  was 
substantially  different  than  the 
characteristics  of  the  model  pollutant 
used  in  the  generic  modeling  exercise  to 
scr^n  the  189  hazardous  air  pollutants 
for  inclusion  on  the  high-risk  list.  In 
addition,  the  court  foimd  that  it  was 
arbitrary  for  EPA  to  include  MDI  on  the 
list  of  high  risk  pollutants  without 
identifying  any  serious  health  effect 
with  which  it  had  ever  been  associated. 

Therefore,  this  final  rule  deletes  MDI 
from  the  list  of  high-risk  pollutants  for 
the  purposes  of  the  Early  Reductions 
Program  in  accordance  with  the  court's 
decision. 

ni.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  readily  identify  and  locate 
documents  so  they  can  intelligently  and 
effectively  participate  in  the  rulemaking 
process;  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review  (except  for 
interagency  review  materials  (section 
307(d)(7)(A)l). 

B.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  associated  with  this 
proposed  rule.  Therefore,  an 
Information  Collection  Request 
document  has  not  been  prepared. 

C.  Executive  Order  12866  Review 

Under  Executive  Order  12866  (FR 
51735  (October  4, 1993)),  EPA  must 
determine  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
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Budget  (0MB),  and  the  requirements  of 
the  &(ecutive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  affect  on  the 
economy  of  $100  miUion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plamied  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "non  significant 
regulatory  action".  Accordingly,  a 
regulatory  impact  analysis  has  not  been 
prepared  and  EPA  has  not  submitted  the 
action  to  0MB  for  review. 

D.  Compliance  With  Regulatory 
Flexibility  Act 

Under  section  60S  of  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  et 
seq.,  federal  agencies  are  required  to 
assess  the  economic  impact  of  federal 
regulations  on  small  entities.  Pursuant 
to  the  provisions  of  5  U.S.C.  6G5(b),  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  because  the  impact  of  this  rule 
is  not  significant. 

List  of  Sobjects  in  40  CFR  Part  63 

Air  pollution  control,  Early  emission 
reductions.  Hazardous  air  pollutants. 
Compliance  extensions.  Sources. 

Dated:  October  13, 1994. 
Carol  M.  Bro«nwr, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  63  is  amended  as 
follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

§63.74   [Amended] 

2.  In  §  63.74  Table  1  entitled  "List  of 
High  Risk  Pollutants",  the  entry  for 
"acrylic  acid"  (CAS  No.  79107)  is 
removed. 

3.  In  §  63.74  Table  1  entitled  "List  of 
High  Risk  Pollutants",  the  entry  for 


[PR 


"m  ithylene  diphenyl  diisocyanate 
(M  )!)"  (CAS  No.  101688)  is  removed. 
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FEI  >ERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44l:FRPart64 
[Doket  No.  FEMA-7602] 

Lisj  of  Communities  Eligible  for  the 
Sal^  of  Flood  Insurance 

AG^CY:  Federal  Emergency 
Ma  lagement  Agency  (FEMA). 
actIon:  Final  rule. 


SUM  MARY:  This  rule  identifies 

con  mimities  participating  in  the 

Nat  onal  Flood  Insurance  Program 

(NF  P).  These  communities  have 

app  ied  to  the  program  and  have  agreed 

to  e  lact  certain  floodplain  management 

me(  sures.  The  communities' 

par  icipation  in  the  program  authorizes 

the  sale  of  flood  insurance  to  owners  of 

f>ro  )erty  located  in  the  communities 
ist(  d. 

EFF1  iCnvE  DATES:  The  dates  listed  in  the 
thir  i  coliunn  of  the  table. 
ADO  BESSES:  Flood  insurance  policies  for 
pro  >erty  located  in  the  communities 
list(  d  can  be  obtained  fitim  any  licensed 
pro  )erty  insurance  agent  or  broker 
sen  ing  the  eligible  community,  or  from 
the  MFIP  at:  Post  Office  Box  6464, 
Roc  cville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rot  art  F.  Shea,  Jr.,  Division  Director, 
Pro  jam  Implementation  Division, 
Mit  gation  Directorate,  500  C  Street, 
SW  ,  room  417,  Washington,  DC  20472, 
(20;  )  646-3619. 

SUPkEMENTARV  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
floajd  insurance  which  is  generally  not    • 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
adn  inister  local  floodplain  management 
mej  sures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Sim  e  the  commimities  on  the  attached 
list  lave  recently  entered  the  NFIP, 
sub  idized  flood  insurance  is  now 
ava  lable  for  property  in  the  commvmity. 
In  addition,  the  Director  of  the  FEMA 
has  identified  the  special  flood  hazard 
area  s  in  some  of  these  communities  by 
pub  ishing  a  Flood  Hazard  Boimdary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Mao  (FIRM).  The  date  of  the  flood  map, 
if  oie  has  been  published,  is  indicated 
in  tie  fourth  coliunn  of  the  table.  In  the 
conimunities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Floed  Disaster  Protection  Act  of  1973,  as 


amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act.  5  U. 
S.  C.  601  et  seq.,  because  the  rule  creates 
no  additional  burden,  but  lists  those 
communities  eligible  for  the  sale  of 
flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Refbnn 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subfects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq., 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
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1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

S64.6   [Amended] 

'2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/Location 


NEW  ELIGIBLES— EMERGENCY  PROGRAM 

Illinois:  Ogden.  village  ol,  Champaign  County 

New  Mexico:  Chama,  village  of,  Rio  Arriba  County 

Virginia:  Wastiington,  town  of,  Rappahannock  County 

Georgia:  Forsyth,  city  of,  Monroe  County 

Iowa;  Dayton,  city  of,  Webster  County 

Georgia:  Baker  County,  unincorporated  areas  

Mnhigan: 

Waverly,  township  of,  Cheboygan  County 

Polkton,  charter  township  of,  Ottawa  County  

New  York:  Kiryas  Joel,  village  of.  Orange  County 

Georgia:  Twiggs  County,  unirxxjrporated  areas  

Maine:  Onington,  town  of,  Penot)Scot  County 

Oklahoma:  Kiowa  County,  unincorporated  areas  

Georgia: 

Alamo,  city  of,  Wheeler  County  

Macon  County,  unincorporated  areas 

Dawson,  city  of,  Terrell  County „ „ 

Jetfersonville,  city  of,  Twiggs  County  . 

NEW  ELIGIBLES-REGULAR  PROGRAM 
California: 

Mammolti  Lakes,  town  of,  Mono  County 

Lake  Forest,  city  of.  Orange  County ' 

Iowa:  Tripoli,  city  of,  Bremer  county '. 

Illinois:  West  Peoria,  city  of,  Peoria  County  ^  ...; 

REINSTATEMENTS— REGULAR  PROGRAM 

New  York: 

Grove,  town  of,  Allegany  County 

OneMa  Castle,  village  of,  Oneida  County 

Stafford,  town  of,  Genesee  County 

Cuyler,  town  of,  Cortland  County 

De  Ruyter,  town  of,  Madison  County 

Mississippi:  Smith  County,  unincorporated  areas 

FkxkJa:  Matone,  town  of,  Jackson  County 

Ohio:  Kipton,  village  of,  Lorain  County  „ 

Virginia:  Bluefield,  town  of,  Tazewell  County 

Pennsy^ania:   Wind   Gap,    Borough   of,    Northampton 

County. 
Ohio:  Higginsport,  village  of.  Brown  County  

New  Yori<:  Angelica,  town  of,  Allegany  County  

REGULAR  PROGRAM  CONVERSIONS 
Region  II 

New  Yort<:  Turin,  town  of,  Lewis  County 

Region  III 

Pennsylvania:  Union,  township  of,  Huntingdon  County  .... 
Virginia: 

Tazewell  County,  unincorporated  areas  

Wise  County,  unincorporated  areas _. 

Region  II 

New  Yori<:  Trenton,  town  of,  Oneida  County 


Community 
No. 


170030 
350050 
510288 
130359 
190565 
130270 

260678 
260923 
361610 
130406 
230180 
400543 

130507 
130506 
130509 
130508 


060724 
060759 
190669 
171034 


361005 
361526 
361118 
361386 
361291 
280306 
120623 
390743 
510161 
420734 
390677 
361095 

360376 

421704 

510160 
510174 

360556 


Effective  date  of  authorizatk}rVc3ncellatkxi  of  sale  of 
fkxxJ  insurance  in  community 


Aug.  2, 1994  .. 
Aug.  2,  1994  .. 
Aug.  11.  1994 
Aug.  12,  1994 
Aug.  19,  1994 
Aug.  13,  1994 

Aug.  29,  1994 
Aug.  31,  1994 
Aug.  31,  1994 
Sept  8.  1994  .. 
Sept  20. 1994 
do 


Sept.  22, 1994 

......do 

SepL  27,  1994 
do 


Aug.  2.  1994  ... 
Sept.  15.  1994 
Sept  28, 1994 
Sept.  29,  1994 


Nov.  26,  1976,  Emerg;  July  9,  1982,  Reg;  Nov.  4.  1992, 

Susp;  Aug.  2, 1994,  Rein. 
June  1,  1983.  Emerg;  Sept.  15,  1983,  Reg;  Nov.  4, 

1992,  Susp;  Aug.  2,  1994.  Rein. 
Mar.  1,  1977.  Emerg;  July  16,  1982,  Reg;  Nov.  4,  1992. 

Susp;  Aug.  2,  1994,  Rein. 
June  6.  1977,  Emerg;  May  15,  1985,  Reg;  May  15, 

1985.  Susp;  Aug.  2.  1994.  Rein. 
Dec.  22.  1975,  Emerg;.  June  8,  1984,  Reg;  May  17, 

1988.  Susp;  Aug.  2, 1994.  Rein. 

June  8,  1990,  Emerg;  July  1.  1991,  Reg;  Dec.  3.  1993. 

Susp;  Aug.  2. 1994,  Rein. 
Oct  30.  1984,  Emerg;  Dec.  15,  1990,  Reg;  Dec.  15. 

1990.  Susp;  Aug.  16. 1994,  Rein. 
Apr.  21.  1978,  Enr>erg;  Sept  22.  1978.  Reg;  July  4. 

1989.  Susp;  Aug.  29.  1994,  Rein. 

July  30.  1973.  Emerg;  July  17.  1978.  Reg;  Aug.  2. 

1994,  Susp;  Aug.  30.  1994,  Rein. 
Nov.  14.  1975.  Emerg;  May  19.  1981,  Reg;  May  16. 

1994.  Susp;  Aug.  31. 1994.  Reia 
Jan.  29.  1976.  Enrterg;  Sept  15.  1993.  Reg;  Aug.  16. 

1994.  Susp;  Sept  8.  1994,  Rein. 
Mar.  10,  1982  Emerg;  Dec.  31,  1982,  Reg;  Nov.  4, 

1992.  Susp;  Sept  20,  1994,  Rein. 


Aug.  2.  1994  Suspenswn  wittidrawn 


..do 

..do 
..do 


Aug.  16. 1994  Suspension  withdrawn 


Currerrt  ef- 
fective map 
date 


12-12-75 

2-4-77 

4-11-75 

11-5-76 

3-28-75 


11-1-84 
2-7-75 


9-30-92 
7-16-90 

11-6-91 

7-4-69 

7-16-82 

5-15-85 

6-8-84 

12-3-93 

12-15-90 

9-22-78 

8-2-94 

5-16-94 

9-15-83 

12-31-82 

8-2-94 

Do. 

Do. 
Do. 

8-16-94 
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State/Location 


Community 
No. 


Effective  date  of  authorization/cancellation  of  sale  of 
flood  insurance  in  community 


Current  ef- 
fective map 
date 


Region  III 

MarylarKJ: 

Deer  Park,  town  of,  Garrett  County  

Garrett  County,  unincorporated  areas  

Mountain  Lake  Park,  town  of,  Garrett  County 
Region  V 
Minnesota;  Paynesville,  city  of,  Steams  County  .... 

Ohio:  Sebring,  village  of.  Mahoning  County  

Wiscor)sin:  Winneconne,  village  of,  Winnelsago  Cout^  . 

Region  Vlll 
Utah: 

Farmington,  city  of,  Davis  County 

Davis  County,  unincorporated  areas 

Region  IV 

Florida:  Orange  City,  city  of,  Volusia  County 

Region  V 

Ohio:  Batavia.  village  of,  Clermont  County 

Wisconsin:  Pierce  County,  unincorporated  areas  .. 

Region  II 
New  Jersey:  Byram.  township  of,  Sussex  County  ...4- 

Region  IV 
Kentucky: 

Bourtx>n  County,  unincorporated  areas 

Johnson  County,  unincorporated  areas 

Monterey,  city  of.  Owen  County 

Russell,  city  of,  Greenup  County  

Illinois: 

Morris,  city  of,  Grundy  County 

Mundelein,  village  of.  Lake  County  ..„ 

Region  Vi 
Texas: 

Jacksonville,  city  of,  Cherokee  County  „ , 

North  Lake,  town  of,  Denton  County  

Region  VHt 

Utah: 

Bluffdale,  city  of,  SaN  Lake  County  ..„ 

Draper,  city  of,  Salt  Lake  County „ 

MMvale,  city  of.  Salt  Lake  County 

Murray,  dty  of.  Salt  Lake  County  ..„ 

Riverton,  city  of.  Salt  Lake  County 

Sandy  City,  city  of.  Salt  Lake  County 

South  Salt  Lake,  city  of.  Salt  Lake  County 

South  Jordan,  city  of,  Salt  Lake  County  , 

West  Valley  City,  city  of.  Salt  Lake  County  .... 

West  Jordan,  city  of.  Salt  Lake  County 

Region  IX 

Nevada: 

Rerw,  city  of,  Washoe  County  ^ 

Sparta,  (%  of.  Washoe  County „. 

Region  X 

Washington: 

BurJen.  city  of.  King  County  

King  Courity,  unincorporated  areas 

Norirnai>dy  Park,  city  of,  King  County 

Seatac,  city  of.  King  County „ 


240102 
240034 
240038 

270452 
390371 
550512 


490044 
490036 

120633 

390066 
555571 

340557 


..do 
..do 
,.do 

..do 
..do 
..do 


..do ,.. 
..do ... 


Do. 

Do. 
Do. 

Do. 
Do. 
Do. 


Do. 
Do. 


Sept.  2, 1994  Suspension  withdrawn  .„.. 


..do 

..do 


Sept.  15, 1994  Suspension  withdrawn 


210271 

— do 

210339 

do 

210295 

do 

210090 

do 

170263 

do 

170382 

do 

480123 

06pT<  «. 

480782 

do 

490247 

.....do 

490244 

do 

490211 

do 

490103 

do 

490104 

do 

490106 

do 

490219 

do 

490107 

do 

490245 

do 

490108 

do 

320020 

do 

320021 

do 

530321 

„....do 

530071 

do 

530084 

do 

530320 

do 

Sept.  30, 1994  Suspension  withdrawn 


9-2-94 

9-2-94 
9-2-94 

9-15-94 


7-1&-81 
5-4-88 
8-5-86 
1-19-83 

9-15-94 
9-15-94 


9-30-94 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 


Do. 
Do. 


Do. 
Do. 
Do. 
Do. 


^  The  City  of  Lake  Forest,  has  adopted  Orange 
ance  pur 


Cwnty' 


CoiDty' 


2  The  City  of  West  Peoria  has  adopted  Peoria 
poses. 
Code  for  reading  third  column:  Emerg. — Emergendy; 


's  FkxxJ  Insurance  Rate  Map  (FIRM)  and  Study  for  floodlpiain  management  and  Insur- 
es Flood  Insurance  Rate  Map  (FIRM)  for  floodplain  management  and  fk)Od  insurance  pur- 
:  Reg. — Regular;  Susp.— Suspension;  Rein.— Reinstatement 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Issued:  October  13. 1994. 
Frank  H.  Thomas, 

Deputy  Associate  Director.  Mitigation 

Directorate. 

IFR  Doc.  94-26171  Filed  10-20-94:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart76 

[MM  Docket  No.  92-266,  FCC  94-254] 

Cable  Television  Act  of  1992 

agency:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Fourth  Order  on  Reconsideration  to 
revise  and  adopt  further  Commission 
cable  rate  regulations.  The  Fourth  Order 
on  Reconsideration  addresses  issues 
regarding  external  cost  treatment  of 
Commission  cable  television  system 
regulatory  fiees  and  franchise  fees.  It  is 
intended  to  provide  for  external  cost 
treatment  of  Commission  cable 
television  system  regulatory  fees  and 
permit  cable  operators  to  adjust  rates  for 
regulated  cable  services  to  reflect 
Commission  regulatory  fees  and  changes 
in  franchise  fees  upon  30  days'  notice 
without  receiving  prior  franchising 
authority  or  Commission  approval,  but 
subject  to  refund. 

EFFECTIVE  DATE:  November  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leora  Hochstein.  (202)  41&-0600. 
SUPPLEMENTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Fourth  Order  on 
Reconsideration  in  MM  Docket  No.  92- 
266,  FCC  94-254.  adopted  September 
30, 1994  and  released  October  5, 1994. 

The  complete  text  of  this  Fourth 
Order  on  I^onsideration  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  N.W.,  Washington.  D.C,  and  also 
may  be  purchased  bom  the 
Commission's  copy  contractor. 
International  Transcription  service  at 
(202)  857-3800,  2100  M  Street.  N.W., 
Suite  140.  Washington,  D.C.  20037. 

Synopsis  of  the  Fourth  Order  on 
Reconsideration « 

I.  Franchise  Fees 

1.  Cable  systems  are  franchised  by 
state  or  local  governments  or  by  a 
combination  thereof  or,  in  certain 
circumstances,  by  other  governmental 
entities  such  as  federal  military 


installations.  The  payment  of  fees  under 
the  terms  of  any  franchise  is  authorized 
by  Section  622(a)  of  the 
Communications  Act,  is  limited  as  to 
amount  by  Section  622(b),  and  such  fees 
are  to  be  accounted  for  in  the 
establishment  of  rates  under  Section 
623(b}(2)(c)(V). 

2.  Under  the  Commission's  price  cap 
rules,  a  cable  operator  is  permitted  to 
adjust  its  maximum  monthly  charge  for 
regulated  service  tiers  to  reflect  changes 
in  certain  categories  of  external  costs, 
including  franchise  fees.  If  an  operator's 
basic  service  tier  is  being  regulated  in  a 
particular  franchise  area  by  the 
franchising  authority  or  by  the 
Commission,  the  operator  generally  is 
not  allowed  imder  our  rules  to  increase 
its  rates  for  the  basic  service  tier  or 
related  equipment  and  installations 
without  first  submitting  the  proposed 
increase  to  the  franchising  authority  or 
the  Commission,  as  the  case  may  be,  for 
review.  Under  our  rules,  a  franchising 
authority  reviewing  a  proposed  increase 
in  basic  rates  has  an  initial  30  day 
period  to  make  its  decision.  The 
franchising  authority  may  extend  this 
period  for  an  additional  90  days  in  a 
non-costK»f-service  case  or  150  days  in 

a  cost-of-service  case.  During  this 
period,  the  operator's  proposed  increase 
is  not  in  effect.  When  the  Commission 
is  regulating  basic  rates,  filings 
regarding  rate  increases  must  be  made 
30  days  prior  to  the  proposed  effective  ' 
date  and  such  rate  increases  are 
effective  on  the  date  proposed  imless 
the  Commission  issues  an  order 
deferring  the  effective  date  or  denying 
the  rate  proposal.  With  respect  to  cable 
programming  service  (CPS)  rates,  an 
operator  must  file  rate  increases  for 
prior  review  by  the  Commission  if  the 
Commission  has  ordered  the  operator  to 
reduce  its  CPS  rates  within  the  prior  12 
months  or  some  other  period  sp)ecified 
by  the  Commission  in  a  particular  case. 
In  addition,  when  a  CPS  complaint 
against  the  operator  is  pending  before 
the  Commission,  an  operator  must  give 
the  Commission  30  days'  notice  of 
changes  in  any  rates,  including 
increases  in  rates  attributable  to 
increases  in  franchise  fees. 

3.  On  reconsideration,  on  our  own 
motion,  we  determine  that  we  should 
permit  adjustments  to  capped  rates  to 
reflect  increases  in  franchise  fees 
without  prior  regulatory  approval.  Since 
it  is  the  franchising  authority  which  has 
set  the  franchise  fee,  prior  regulatory 
review  appears  less  necessary  from  a 
consumer  protection  standpoint  than  it 
is  for  other  categories  of  external  costs. 
This  decision  supersedes  Answer  No.  5 
in  the  Questions  and  Answers  released 
by  the  Cable  Services  Bureau  on  May 


18, 1994  which  interpreted  the 
Commission's  price  cap  rules  as 
requiring  prior  approval  before 
franchise  fee  increases  could  be  passed 
through. 

4.  Accordingly,  as  of  the  effective  date 
of  this  Order,  where  the  franchising 
authority  is  regulating  basic  rates,, 
increases  in  basic  rates  attributable  to 
increases  in  franchise  fees  will  not  be 
subject  to  the  prior  approval 
requirements  for  proposed  rates 
increases  set  forth  in  §  76.933(a)-{c)  of 
our  rules.  However,  operators  will 
continue  to  be  required  to  abide  by  the 
notice  provisions  of  our  rules.  When  the 
operator  provides  the  notice  to  the 
franchising  authority,  it  must  also 
provide  documentation  that 
demonstrates  that  the  rate  increase  has 
been  properly  calculated.  We  find  it 
imnecessary  to  prescribe  the  precise 
form  of  this  documentation.  The 
operator  need  not  use  FCC  Form  1210 
since  Form  1210  was  not  specifically 
designated  for  use  in  calculating  rate 
adjustments  that  reflect  changes  in 
franchise  fees. 

5.  As  under  existing  rules,  where  the 
Commission  is  regulating  basic  service 
tier  rates,  operators  must  give  the 
Commission  30  days'  advance  notice  of 
any  such  increase  attributable  to 
franchise  fee  increases.  Operators  must 
also  give  subscribers  and  franchising 
authorities  30  days'  advance  notice  of 
changes  in  basic  rates  attributable  to 
increases  in  franchise  fees  as  required 
by  our  rules.  In  addition,  where  the 
Commission  is  regulating  basic  ser\'ice 
rates,  the  operator  should  submit  with 
its  filing  to  the  Commission  the  same 
documentation  which  it  would  need  to 
submit  if  the  franchising  authority  were 
regulating  basic  service  rates  as  outlined 
above. 

6.  The  franchising  authority  or  the 
Commission,  as  appropriate,  may  then 
review  the  pass-through  of  increases  in 
franchise  fees  and  may  order  a 
prospective  rate  reduction  and  refunds 
in  accordance  with  our  rules  in  the 
event  the  operator  has  increased  its 
basic  service  i^tes  by  more  than  the 
increase  in  franchise  fees  properly 
allocable  to  the  basic  tier.  The  burden  of 
demonstrating  that  any  such  increases 
are  proper  shall  remain  on  the  operator 
as  with  any  other  rate  adjustments.  The 
procedures  set  forth  in  §  76.933  of  our 
rules  will  apply  to  a  franchising 
authority  review  of  rate  increases 
resulting  from  franchise  fee  pass- 
throughs.  except  that  the  increased  rate 
attributable  to  the  increased  franchise 
fee  will  be  treated  as  an  "existing  rate" 
for  the  purposes  of  §  76.933.  Thus, 
fianchising  authorities  will  have  an 
initial  30-day  period,  begiiming  on  Um 


date  the  operator  provides  notice  and 
supporting  dociunentation,  whichever  is 
later,  to  review  the  rates.  The  rate 
increase  will  go  into  effect  at  the  end  of 
this  30-day  period.  The  franchising 
authority  may  extend  the  period  for 
reviewing  rates  for  an  additional  90 
days  in  a  non-cost-of-service  case  or  150 
days  in  a  cost-of-service  case  by  issuing 
a  tolling  order  within  the  initial  30-day 
period.  It  may  further  extend  its  period 
for  review  by  issuing  an  accounting 
order  prior  to  the  expiration  of  the  90 
or  150  day  additional  period.  See  47 
CFR  76.933(aHc).  However,  during 
these  periods  the  increased  rate  is  in 
effect.  The  procedures  set  forth  in 
§  76.945  will  apply  to  Commission 
review  of  rate  increases  resulting  from 
franchise  fee  pass-throughs. 

7.  Franchise  fees  will  continue  to  be 
allocated  in  a  manner  that  is  most 
consistent  with  the  assessment 
methodology  used  by  franchising 
authorities.  Under  §  76.924(f)  of  our 
rules,  a  portion  of  franchise  fees  may,  in 
some  circumstances,  be  allocated  to 
cable  programming  service  tiers. 
Operators  that  have  had  cable 
programming  service  rates  deemed   ~ 
unreasonable  within  the  prior  12 
months,  or  some  other  period  specified 
by  the  Commission  in  a  particular  case, 
must  submit  increases  in  CPS  rates 
attributable  to  an  increase  in  franchise 
fees  to  the  Commission  for  its  review. 
Rate  justifications  relating  to  franchise 
fee-related  increases  in  CPS  tier  rates 
will  be  reviewed  by  the  Commission 
according  to  existing  rules  for 
Commission  review  of  basic  service  tier 
rates. 

8.  These  rule  revisions  do  not  change 
our  rules  governing  rate  adjustments 
attributable  to  decreases  in  external 
costs,  including  franchise  fees.  Decrease 
in  franchise  fees  allocable  to  either  the 
basic  service  or  a  CPS  tier  will  continue 
to  be  treated  as  external  cost  decreases 
under  our  existing  rules.  Such  decreases 
must  be  passed  through  to  subscribers 
within  the  periods  set  forth  in  our  rules 
for  passing  through  decreases  in 
external  costs.  The  operator  must 
provide  30  days'  notice  to  subscribers, 
the  local  franchising  authority  and  the 
Commission,  as  appropriate.  As  with 
franchise  fee  increases,  operators  must 
provide  documentation  for  the  amount 
of  the  decrease.  Consistent  with  the 
rules  adopted  in  the  Report  and  Order 
and  Further  Notice  of  proposed 
Rulemaking.  8  FCC  Red  5631  (1993) 
(Rate  Order),  58  FR  29736,  May  21, 
1993,  our  action  herein  with  respect  to 
the  pass-through  of  franchise  fees 
applies  only  to  the  extent  there  are  net 
increases  in  the  costs  imposed  on  the 
system  operator.  Fees  may  not  be  passed 


thi  )ugh  to  the  extent  there  are  other  fee 
chi  nges  that  offset  the  increase. 

II.  ZahXe  Television  System  Regulatory 
Fe4s 

Section  9  of  the  Communications 
Acj  of  1934,  as  amended,  requires  the 
Co]  amission  to  collect  cable  system 
reg  alatory  fees  of  $370  per  1,000 
sul  scribers  from  cable  television 
sya  :ems  on  an  aimual  basis.  47  U.S.C. 
159-  The  statute  also  permits  the 
Colimission  to  adjust  the  amount  of  the 
reg  ilatory  fees  in  subsequent  years.  The 
pui  pose  of  requiring  cable  systems  to 
pa;  regulatory  fees  to  the  Commission  is 
to  lermit  the  Commission  to  recover  the 
am  ual  cost  of  its  various  regulatory 
act  vities.  In  a  Report  and  Order 
rel(  ased  June  8, 1994,  in  MD  Docket  No. 
94- 19,  the  Commission  adopted 
im  tlementing  rules  providing  for  the 
pa;  ment  of  regulatory  fees  in  fiscal  year 
19$  4  and  thereafter.  Implementation  of 
Se<  tion  9  of  the  Communications  Act: 
Asi  essment  and  Collection  of 
Rej  ulatory  Fees  for  the  1994  Fiscal 
Yei  r,  MD  Docket  No.  94-19,  Report  and 
On  er,  59  FR  30984  (June  16. 1994).  In 
tha  Report  and  Order,  we  decided  to 
ass  ;ss  the  cable  system  regulatory  fee  on 
an  ;xact  per  subscriber  basis  (i.e.,  $0.37 
pel  subscriber  per  year  or  approximately 
$0.  )3  per  subscriber  per  month).  We 
pre  vided  that  regulatory  fees  be  paid  on 
thii ;  basis  so  that  cable  systems  serving 
lesi  than  1,000  subscribers  would  not 
pa]  a  disproportionately  high  regulatory 
fee  The  first  cable  system  regulatory  fee 
pa]  ments  for  fiscal  year  1994  were  due 
on  August  12, 1994. 

1  0.  Cable  operators  in  MD  Docket  No. 
94- 19  urged  the  Commission  to  permit 
cat  !e  systems  to  pass  regulatory  fees 
thr  )ugh  to  subscribers  as  external  costs. 
In  ( lur  Report  and  Order  in  that  docket, 
we  concluded  that  the  pass-through 
issi  le  was  not  within  the  scope  of  the 
do(  ket  and  should,  therefore,  be 
ad<  ressed  separately. 

1 1.  Cable  television  system  regulatory 
fee  ;  are  mandated  by  Congress, 
col  ectod  by  the  Commission,  and  are 
inti  inded  to  reimburse  the  Commission 
for  administering  its  regulatory 
res  }onsibilities  under  the 
Co:  amunications  Act  of  1934.  As  such, 
the  V  are  exceptional,  newly  imposed, 
go\  ernmentally-assessed  fees  that 
fur  her  the  purposes  of  the 
Co  rununications  Act.  These  fees  are 
als  » beyond  the  control  of  the  Crtble 
opi  rator.  Furthermore,  the  fees  are 
eas  ly  measurable  in  amount.  Consistent 
wil  h  the  Commission's  prior  decision  to 
del  srmine  on  a  case-by-case  basis 
wh  }ther  categories  of  costs  should  be 
ac<  orded  external  cost  treatment,  we 
del  3rmine  that  Commission  cable 


television  system  regulatory  fees  should 
be  accorded  external  cost  treatment 
under  our  price  cap  rules  governing 
cable  service  rates. 

12.  We  further  determine  that  cable 
system  regulatory  fees  should  be 
directly  assigned  to  the  basic  service 
tier.  Direct  assignment  to  the  basic 
service  tier  is  appropriate  because  the 
cable  system  regulatory  fees  are  assessed 
on  a  per  subscriber  basis  and  all 
subscribers  receive  the  basic  service  tier. 
Assignment  to  the  basic  service  tier  is 
also  consistent  with  the  fact  that 
regulatory  fees  are  intended  to 
reimburse  the  Commission  for  the  costs 
of  regulating  cable  service,  including 
Commission  oversight  of  the  basic 
service  tier  and  other  regulatory 
activities  such  as  rulemaking,  the  direct 
regulation  of  some  systems'  basic  tier 
rates  and  review  of  local  franchising 
authorities'  decisions. 

13.  We  believe  that  cable  operators 
should  be  permitted  to  adjust  rates  on 
account  of  the  regulatory  fees  without 
prior  regulatory  approval,  subject  to  our 
requirements  for  30  days'  advance 
notice.  Thus,  operators  may  adjust  rates 
to  reflect  the  newly  imposed  regulatory 
fees,  and  any  subsequent  increases  in 
the  fees,  in  Uie  same  manner  that  rates 
may  be  adjusted  for  increases  in 
franchise  fees,  as  discussed  above. 
Decreases  in  Commission  regulatory 
fees  will  continue  to  be  treated  as 
external  cost  decreases  under  our 
existing  rules  and  must  be  passed 
through  to  subscribers  in  accordance 
with  those  rules.  In  addition,  fees  may 
not  be  passed  through  to  the  extent  that 
there  are  other  offsetting  fee  decreases. 

14.  Operators  shall  recover  the  annual 
regulatory  fee  according  to  the  following 
schedule.  Regulatory  fees  of  $0.37  per 
subscriber  that  were  due  on  August  12, 
1994  and/or  September  9, 1994  for  fiscal 
year  1994  (October  1, 1993-September 
30, 1994)  shall  be  recovered  from 
subscribers  over  a  ten  month  period 
beginning  in  December  of  1994  and 
ending  in  September  of  1995.  For  the 
first  three  months  of  this  ten  month 
period  (December  1994-February  1995), 
operators  shall  recover  $0.03  per  month 
per  subscriber.  For  the  remaining  seven 
months  (March  1995-September  1995), 
operators  shall  recover  $0.04  per  month 
per  subscriber.  Operators  may  provide 
notice  of  the  entire  fiscal  year's 
regulatory  fee  pass-through  in  a  single 
notice  so  long  as  that  notice  states  that 
the  fee  pass-through  will  increase  from 
$0.03  in  February  1995  to  $0.04  in 
March  1995.  Regulatory  fees  that  are 
assessed  for  subsequent  fiscal  years 
shall  be  recovered  in  twelve  monthly 
installments  during  the  fiscal  year 
following  the  fiscal  year  for  which  the 
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payment  was  imposed.  For  example, 
operators  may  b^n  recovering 
regulatory  fees  paid  for  fiscal  year  1995 
during  the  12  month  period  from 
October  1995  through  September  1996. 
Payments  shall  be  collected  in  equal 
monthly  instalhnents,  except  that  for  so 
many  months  as  may  be  necessary  to 
avoid  fractional  payments,  an  additional 
$0.01  payment  per  month  may  be 
collected.  All  such  additional  payments 
shall  be  collected  in  the  last  month  or 
months  of  the  fiscal  year,  so  that  once 
collections  of  such  payments  begin 
there  shall  be  no  month  remaining  in 
the  year  in  which  the  operator  is  not 
entitled  to  such  an  additional  payment. 
Recovery  of  regulatory  fees  paid  for 
fiscal  year  1995  and  subsequent  fiscal 
years  is,  of  course,  subject  to  the  notice 
requirements  contained  in  this  Order 
and  in  our  rules.  We  recognize  that 
operators  will  not  recover  the  regulatory 
fee  until  after  they  have  paid  it. 
However,  operators  may  not  assess 
interest  on  the  amount  charged  to 
subscribers  for  regulatory  fees  in  order 
to  avoid  the  substantial  administrative 
burdens  on  operators  and  regulators  in 
determining  and  reviewing  interest 
calculations. 

15.  The  Report  and  Order  released 
June  8, 1994.  implementing  regulatory 
fees  on  cable  television  systems,  also 
provided  that,  for  fiscal  year  1994,  each 
Cable  Television  Antenna  Relay  Service 
(CARS)  licensee  would  be  assessed  a 
regulatory  fee  of  $220  per  license  by  the 
Commission.  We  decline  to  provide  for 
the  external  cost  treatment  of  CARS 
regulatory  fees.  CARS  license  regulatory 
fees  are  assessed  on  a  flat  fee  basis  of 
$220  per  license  and  should  not 
represent  significant  amounts  to  most 
operators.  We  will  consider  the  need  to 
permit  external  cost  treatment  of  CARS 
regulatory  fees  for  small  systems  upon 
completion  of  our  cost  studies. 

in.  Administrative  Matters 

Regulatory  Flexibility  Act  Analysis 

16.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601- 
612,  the  Commission's  final  analysis 
with  respect  to  the  Fourth  Order  on 
Reconsideration  is  as  follows: 

17.  Need  and  purpose  of  this  action. 
The  Commission,  in  compliance  with 
Section  3  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992,  47  U.S.C.  543  (1992) 
pertaining  to  rate  regulation,  adopts 
revised  rules  and  procedures  intended 
to  ensure  cable  subscribers  of  reasonable 
rates  for  cable  services  with  minimum 
regulatory  and  administrative  burden  on 
cable  entities. 


18.  Summary  of  issues  raised  by  the 
public  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis.  There 
were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  Chief  Counsel 
for  Advocacy  of  the  United  States  Small 
Business  Administration  (SBA)  filed 
comments  in  the  original  rulemaking 
order.  The  Commission  addressed  the 
concerns  raised  by  the  Office  of 
Advocacy  in  the  Rate  Order. 

19.  Significant  alternatives  considered 
and  rejected.  Petitioners  representing 
cable  interests  and  franchising 
authorities  submitted  several 
alternatives  aimed  at  minimizing 
administrative  burdens.  The 
Commission  responded  to  these 
comments  in  previous  Orders  in  this 
docket.  Although  the  Commission  is 
issuing  this  Order  on  its  own  motion, 
the  Commission  has  attempted  to 
accommodate  commenters'  concerns 
and  to  reduce  administrative  burdens  by 
providing  an  expedited  method  to  pass 
through  franchise  fees  and  Commission 
regulatory  fees. 

rV.  Ordering  Clauses 

20.  Accordingly,  it  is  ordered  That, 
pursuant  to  Sections  4(i),  303(r),  and 
623  of  the  Communications  Act  of  1934, 
as  amended.  47  U.S.C.  154(i).  303(r), 
and  543,  that.  §§  76.922.  76.924,  and 
76.933  of  the  Commission's  rules,  47 
CFR  76.922,  76.924,  and  76.933  are 
amended  as  set  forth  below. 

21.  It  is  frirther  ordered  That,  this 
Fourth  Order  on  Reconsideration  is 
effective  November  21. 1994. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
WUUam  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3. 4,  301,  303.  307,  308, 
309,  48  Stat.,  as  amended.  1064,  1065, 1066. 
1081,  1082,  1083, 1084,  1085,  1101;  47  U.S.C. 
Sees.  152, 153, 154,  301,  303,  307.  308,  309. 
532,  533,  535,  542,  543,  552,  as  amended,  106 
StaL  1460. 

2.  Section  76.922  is  amended  by 
adding  paragraph  (d)(3)(iv)(F)  to  read  as 
follows: 


{76.922    Rates  for  the  basic  service  ti« 
and  cable  programming  services  tiers. 
»        •        •        •        • 

(d)  •  •  • 
(3)  •  •  • 
(iv)«  •  • 

(F)  Commission  cable  television 
system  regulatory  fees  imposed 
pursuant  to  47  U.S.C.  159. 

•  •        *       •       • 

3.  Section  76.924  is  amended  by 
redesignating  paragraphs  (f)(5)  and  (f)(6) 
as  paragraphs  (f)(6)  and  (f)(7)  and 
adding  a  new  paragraph  (f)(5)  to  read  as 
follows: 

§76.924    Cost  accounting  and  cost 
allocation  requirements. 

•  «        •        •        • 

(f)(5)  Commission  cable  television 
system  regulatory  fees  imposed 
pursuant  to  47  U.S.C.  159  shall  be 
directly  assigned  to  the  basic  service 
tier. 

•  •        •        •        • 

4.  Section  76.933  is  amended  by 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§76.933    Frandiising  authority  review  of 
basic  cable  rates  artd  equipment  costs. 

•  •        •        •        • 

(e)  Notwithstanding  paragraphs  (a) 
through  (d)  of  this  section,  when  the 
franchising  authority  is  regulating  basic 
service  tier  rates,  a  cable  operator  may 
increase  its  rates  for  basic  service  to 
reflect  the  imposition  of,  or  increase  in, 
franchise  fees  or  Commission  cable 
television  system  regulatory  fees 
imposed  pursuant  to  47  U.S.C.  159, 
upon  30  days'  notice  to  subscribers  and 
the  franchising  authority  and,  where 
required  by  §  76.958.  to  the 
Commission.  For  the  purposes  of 
paragraphs  (a)  through  (c)  of  this 
section,  the  increased  rate  attributable  to 
Commission  regulatory  fees  or  franchise 
fees  shall  be  treated  as  an  "existing 
rate,"  subject  to  subsequent  review  and 
refund  if  the  franchising  authority 
determines  that  the  increase  in  basic  tier 
rates  exceeds  the  increase  in  regulatory 
fees  or  in  franchise  fees  allocable  to  the 
basic  tier.  This  determination  shall  be 
appealable  to  the  Commission  pursuant 
to  §  76.944.  When  the  Commission  is 
regulating  basic  service  tier  rates 
pursuant  to  §  76.945  or  cable 
programming  service  rates  pursuant  to 

§  76.960.  an  increase  in  those  rates 
resulting  bom  franchise  fees  or 
Commission  regulatory  fees  shall  be   ■ 
reviewed  by  the  Commission  pursuant 
to  the  mechanisms  set  forth  in  §  76.945. 
A  cable  operator  must  adjust  its  rates  to 
reflect  decreases  in  franchise  fees  or 
Commission  regulatory  fees  within  the 
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periods  set  forth  in  §  76.922(d)(3)(i)  and 
(iii). 

({)  Cable  television  system  regulatory 
fees  assessed  by  the  Commission 
pursuant  to  47  U.S.C.  159  shall  be 
recovered  in  monthly  installments 
during  the  fiscal  year  following  the 
fiscal  year  for  which  the  payment  was 
imposed.  Payments  shall  be  collected  in 
equal  monthly  installments,  except  that 
for  so  many  months  as  may  be  necessary 
to  avoid  fractional  payments,  an 
additional  $0.01  payment  per  month 
may  be  collected.  All  such  additional 
pa)rment8  shall  be  collected  in  the  last 
month  or  months  of  the  fiscal  year,  so 
that  once  collections  of  such  payments 
begin  there  shall  be  no  month  remaining 
in  the  year  in  which  the  operator  is  not 
entitled  to  such  an  additional  payment. 
Operators  may  not  assess  interest. 
Curators  may  provide  notice  of  the 
entire  fiscal  year's  regulatory  fee  pass- 
through  in  a  single  notice. 

(FR  Doc.  94-26255  Filed  10-20-94;  8:45  am) 

BILLING  CODE  6712-01-41 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  216. 242,  and  252 

Defensa  Fadaral  Acquisition 
Regulation  Supplement; 
Predatennlnad  Indirect  Cost  Rates 

agency:  E)epartnient  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Defense  is 
revising  the  Defense  FAR  Supplement  to 
implement  revisions  to  OMB  Circular 
A-21  (58  FR  39996)  that  permit 
predetermined  indirect  cost  rates  for 
educational  institutions  to  be  applicable 
for  a  period  of  up  to  foitf  years. 
EFFECTIVE  DATE:  October  18, 1994. 
FOR  FURTHER  MFORMAIXW  CONTACT: 
Mrs.  Linda  W.  Neilson,  (703)  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

'  On  July  26. 1993.  the  Office  of 
Management  and  Budget  pubUshed 
revisions  to  OMB  Circular  A-21  (58  FR 
39996)  which  include  an  increase  in  the 
period  of  time  for  which  predetermined 
indirect  cost  rates  for  educational 
institutions  may  be  applicable.  Pending 
revision  of  the  Federal  Acquisition 
Regulation  to  conform  the  language  to 
the  revised  OMB  Circular,  the  Defense 
FAR  Supplement  is  amended  to  permit 
use  of  predetermined  indirect  cost  rates 
for  educational  institutions  for  periods 
of  up  to  four  years. 

Tne  Director,  Defense  Prociuement, 
issued  this  final  DFARS  rule  by 
Departmental  Letter  94-018,  October  18, 


1  94,  to  expedite  OoD  implementation 


this  revision. 


B 


Regulatory  Flexibility  Act 

poD  certifies  that  this  rule  will  not 
hi  ve  a  significant  economic  impact  on 

lubstantial  number  of  small  entities 
w  thin  the  meaning  of  the  Regulatory 
F  Bxibility  Act  because  the  rule  merely 
iiaplements  OMB  Qrcular  A-21  as  it 
raates  to  predetermined  indirect  cost 
ra  :es  for  educational  institutions. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
n<^t  impose  any  new  recordkeeping, 
inlTormation  collection  requirements,  or 
cdllection  of  information  from  offerors, 
cdntractors,  or  members  of  the  public 
w  lich  require  the  approval  of  OMB 
ui  ider  44  U.S.C.  3501,  et  seq. 

LI  St  of  Subjects  in  48  CFR  Parts  216, 

242,  and  252 

Government  procurement. 
O  ludia  L..  Naugle, 

D(  puty  Director,  Defense  Acquisition 
Rt  gulations  Council. 

Therefore,  48  CFR  parts  216,  242  and 
2\  2  are  amended  as  follows: 

P  IRTS  216. 242,  and  252— {AMENDED] 

1.  The  authority  for  Parts  216,  242. 
ai  d  252  continues  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CTR 
a  apter  1. 

2.  Section  216.307  is  added  to  read  as 
fa  lows: 

215.307    Contract  clauses. 

(i)  Use  the  clause  at  FAR  52.216-15, 
P]  edetermlned  Indirect  Cost  Rates,  with 
232.216-7002.  Alternate  A,  in 
s(^icitatioDS  and  contracts  when  a  cost- 
re  mbiu-sement  research  and 
d<  velopment  contract  with  an 
e(  ucational  institution  (see  FAR 
43 .705-3(b))  is  contemplated  and 
pi  edetermined  indirect  cost  rates  are  to 
Im  used. 

3.  Section  242.705-3.  Educational 

in  stitutions  is  added  to  read  as  follows: 

24  2.705-3    Educational  institutions. 

~    (b)  Predetermined  final  indirect  cost 

rctes. 

(4)(i)  Predetermined  indirect  cost  rate 
pi  oposals  may  cover  a  period  of  two  to 
fa  iir  years  when  the  cognizant 
G  intracting  Officer  determines  that  the 
educational  institution's  cost  experience 
a4d  other  pertinent  facts  available  are 
sufficient  to  enable  the  parties  to  reach 

E'  iformed  judgment  on  the  probable 
Is  of  indirect  costs  and  allocation 
costs  for  the  applicable  future 
aocounting  periods.  Predetermined  rates 


covering  two  to  four  year  periods  are 
expected  to  be  the  norm  in  those 
situations. 

(6)  Predetermined  indirect  cost  rates 
may  be  established  to  cover  up  to  four 
years. 

4.  Section  252.216-7002  is  added  to 
read  as  follows: 

252.216-7002    Alternate. 
Alternate  A  (Oct  1994) 

As  prescribed  in  216.307(i),  substitute 
the  following  paragraphs  (b)  and  (g)  for 
paragraphs  (b)  and  (g)  of  the  clause  at 
FAR  52.216-15.  Predetermined  Indirect 
Cost  Rates: 

(b)  Not  later  than  90  days  after  the 
expiration  of  the  Contractor's  fiscal  year  (or 
other  period  specified  in  the  Schedule),  the 
Contractor  shall  submit  to  the  cognizant 
Contracting  Officer  under  subpart  42.7  of  the 
Federal  Acquisition  Regulation  (FAR)  and,  if 
required  by  agency  procedures,  to  the 
cognizant  Govermnent  audit  activity, 
proposed  predetermined  indirect  cost  rates 
and  supp>orting  cost  data.  The  proposed  rate 
shall  be  based  on  the  Contractor's  actual  cost 
experience  during  that  fiscal  year  (or  other      i 
period  specified  in  the  Schedule). 
Negotiations  of  predetermined  indirect  cost 
r^tes  shall  begin  as  soon  as  practical  after 
receipt  of  the  contractor's  proposal. 

(g)  Allowable  indirect  costs  for  the  period 
from  the  beginning  of  performance  until  the 
end  of  the  Contractor's  fiscal  year  (or  other 
period  specified  in  the  Schedule)  shall  be 
obtained  using  the  predetermined  indirect 
cost  rates  and  the  bases  shown  in  the 
Schedule. 

|FR  Doc.  94-26164  Filed  10-20-94;  8:45  am) 

BILUNO  CODE  S000-04-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

[Docket  No.  HM-1816;  Notice  No.  94-10] 

RIN  2137-AC36 

Infectious  Substances;  Confirmation  of 
Effective  Date  and  Compliance  Dates 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule;  confirmation  of 
efiiective  date  and  compUance  dates. 

SUMMARY:  On  September  22. 1994.  RSPA 
published  a  final  rule  to  extend  the 
compliance  dates  for  classification, 
hazard  communication,  and  packaging 
requirements  of  the  Hazardous  Materials 
Regulations  applicable  to  infectious 
sultetances,  including  regulated  medical 
waste.  The  effiective  date  of  the  rule  was 
September  22. 1994.  unless  RSPA 
received,  by  September  30, 1994,  any 
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comments  illustrating  that  an  extension 
of  the  compliance  dates  is  not  in  the 
public  interest.  RSPA  received  two 
comments  opposing  the  extension,  but 
containing  no  specific  information  to 
support  that  an  extension  of  the 
compliance  dates  is  not  in  the  public 
interest  Therefore,  this  document 
confirms  that  the  compUance  dates  are 
extended  as  set  forth  in  the  September 
22, 1994  final  rule,  and  the  effective 
date  of  that  final  rule  is  September  22. 
1994. 

EFFECTIVE  DATE:  September  22. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Martin  or  Jennifer  Antonielli, 
Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration.  400  Seventh 
St..  SW.,  Washington,  DC  20590-0001. 
telephone:  (202)  366-8553. 
SUPPLEMENTARY  INFORMATION:  On 
September  22, 1994,  RSPA  issued  a  final 
rule  imder  Docket  HM-lSlG  (59  FR 
48762)  to  extend  the  compliance  dates 
for  classification,  hazard 
communication,  and  packaging 
requirements  for  infectious  substances, 
including  regulated  medical  waste 
(RMW).  hi  the  final  rule,  RSPA 
amended  49  CFR  171.14(b)  to  extend  the 
compUance  date  from  October  1, 1994, 
to  October  1, 1995.  for  regulatory 
requirements  applicable  to  RMW  and 
materials  infectious  to  animals  only. 
This  extension  was  provided  to  allow 
RSPA  sufficient  time  to  publish  a  Notice 
of  Proposed  Rulemaking  (NPRM), 
evaluate  comments  received  in  response 
to  the  NPRM,  and  make  any  necessary 
changes  to  the  HMR  based  on  the  merits 
of  those  comments.  RSPA  stated  that, 
without  an  extension  of  the  compliance 
date,  shippers  and  transporters  of  these 
materials  would  have  to  comply  with 
regulations  that  are  likely  to  be  changed 
in  the  near  futiue  and  thereby  incur 
unnecessary  costs.  For  other  infectious 
substances,  i.e..  for  cultures  and  stocks 
of  substances  infectious  to  humans,  the 
September  22. 1994  final  rule  extended 
the  compUance  date  from  October  1. 
1994.  to  January  1, 1995.  The 
requirements  for  these  materials 
generaUy  have  not  been  at  issue  in 
comments  or  petitions  filed  with  RSPA. 
The  principal  impacts  of  the  January  1, 
1995  compUance  date  will  be  a 
nomenclature  change  from  the  old 
"etiologic  agent"  hazard  class  to  the 
new  "Division  6.2"  classification, 
elimination  of  the  50  milliliter 
exception  for  cultures  and  stocks  of 
infectious  substances,  and  expansion  of 
the  definition  of  infectious  substances  to 
cover  substances,  such  as  the  hiunan 
immimodeficiency  vims  (HIV)  and 
LvTne  disease,  which  are  not  listed  in 


the  Centers  for  Disease  Control 
regulations  (42  CFR  72.3). 

In  the  preamble  of  the  September  22. 
1994  rule.  RSPA  stated  that  the 
compUance  dates  would  be  extended 
unless  RSPA  received  comments  by 
September  30, 1994.  that  illustrated  that 
an  extension  of  the  compUance  dates 
would  not  be  in  the  pubUc  interest. 
RSPA  received  two  comments  opposed 
to  and  one  comment  in  support  of 
extending  the  compUance  date  for 
provisions  applicable  to  RMW.  The 
comment  advocating  the  extension  was 
submitted  by  the  American  Hospital 
Association  (AHA).  The  AHA  fully 
supported  RSPA's  decision  to  extend 
the  compUance  date  for  RMW  and 
encouraged  continued  coordination 
with  other  Federal  agencies  involved  m 
the  regulation  of  infectious  substances. 
The  comments  opposing  the  extension 
were  submitted  by  a  manufacturer  of  an 
exemption  packaging  used  for 
transporting  RMW  and  one  of  its 
customers,  a  waste  transporter.  Both 
commenters  requested  that  the 
requirements  for  RMW  be  implemented 
vdthout  further  delay.  The  manufactxuer 
stated  that  it  has  spent  in  excess  of  $2 
milUon  developing  its  packaging,  and 
that  large  transporters  of  RM\V  have 
"done  little  or  nothing  to  help  toward 
the  safety  of  RMW  transportation."  The 
waste  transporter  stated  that,  by  using 
the  manufactiuer's  exemption 
packaging,  it  has  an  edge  over  many  of 
the  large  transporters  that  are  not  and 
possibly  may  elect  not  to  comply  with 
the  new  requirements.  The  waste 
transporter  stated  that  Federal 
regulations  are  necessary  if  safeguards 
are  to  be  put  in  place  for  the  safety  and 
health  of  the  pubUc.  Neither  commenter 
provided  any  specific  data  or 
information  suggesting  that  RMW  is 
being  transported  unsafely,  nor  did  they 
demonstrate  that  the  extension  would 
jeopardize  safety  or  be  contrary  to  the 
pubUc  interest.  Based  on  these 
comments,  and  on  the  lack  of  any 
evidence  indicating  that  a  limited 
extension  would  adversely  affect  pubUc 
health  and  safety.  RSPA  has  determined 
that  it  is  appropriate  to  extend  the 
compliance  dates.  Therefore,  RSPA  is 
confirming  the  compliance  dates  set 
forth  in  the  September  22, 1994  final 
rule. 

Issued  in  Washington,  DC  on  October  14. 
1994.  under  authorit>'  delegated  in  49  CFR 
port  106,  appendix  A. 
Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc.  94-26122  Filed  10-20-94:  8:45  ami 

BU.UNQ  COXMr9-t»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docitet  No.  931235-4107;  I.D.  101394B] 

Pacific  Halibut  Fisheries 

AGENCY:  NaUonal  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  inseason  action. 


SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
IntemaUonal  Pacific  HaUbut 
Commission  (IPHC),  pubUshes  this 
inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservaUon  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  September  30.  1994, 
through  December  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr.,  206-526-6140;  or 
Donald  McCaughran,  206-634-1838. 
SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  HaUbut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953).  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington.  DC,  on  March 
29, 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  haUbut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  (59  FR  22522.  May 
2. 1994).  On  behalf  of  Uie  IPHC,  this      ' 
inseason  action  is  pubUshed  in  the 
Federal  Register  to  pro\nde  additional 
notification  of  its  effectiveness,  and  to 
inform  persons  subject  to  the  inseason 
acUon  of  the  restrictions  and 
requirements  established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  No.  1 7 

CaUfomia  and  Oregon  Sport  Fisheries 
Close 

The  1994  Oregon  sport  haUbut  fishery 
inside  the  30-fathom  ciu\'e  nearest  to 
the  coastline  between  Cape  Falcon  (lat. 
45''46'00"  N.)  and  the  California  border 
(lat.  42''00'00"  N.)  closed,  as  scheduled, 
on  September  30. 1994.  Preliminary 
catch  estimates  indicate  the  season 
harvest  wiU  be  within  a  few  hundred 
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pounds  of  the  67,900-lb  (30.8-inetric 
ton)  catch  limit. 

Sport  fishing  for  Pacific  halibut  also 
closed,  as  scheduled,  off  the  California 
coast  on  September  30, 1994. 
Information  indicates  that  the  harvest  is 
within  the  estimated  1,813-lb  (30.79- 
metric  ton)  catch  limit. 

With  these  closures.  Pacific  halibut 
sport  fishing  is  closed  in  Area  2A, 
which  comprises  all  waters  off  the  coast 
of  California,  Oregon,  and  Washington, 
for  the  remainder  of  1994. 


wai 


Dated:  October  17, 1994. 
Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  94-26200  Filed  10-2O-94;  8:45  ami 
MLUNQ  CODE  1810-22-F 

50  CFR  Part  640 

[Docket  No.  941090-4290;  I.D.  081194A] 

RiN  064a-AH27 

Spiny  Lobster  Fishery  of  the  Gulf  of 
Mexico  and  SkHith  Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA),_ 
Commerce. 
action:  Final  rule. 

summary:  NMFS  publishes  this  final 
rule  to  amend  the  regulations 
implementing  the  Fishei^  Management 
Plan  for  the  Spiny  Lobster  Fishery  of  the 
Gulf  of  Mexico  and  South  Atlantic 
(FMP)  to  remove  the  requirement  for 
Federal  vessel  permits  in  the 
commercial  spiny  lobster  fishery  in  the 
exclusive  economic  zone  (FEZ)  off  ' 
Florida,  make  technical  corrections  and 
revisions,  and  add  a  prohibition  against 
making  false  statements  to  authorized 
officers.  The  intended  effect  of  this  final 
rule  is  to  relieve  a  restriction  in  the 
fishery  and  to  facilitate  enforcement. 
EFFECTIVE  DATE:  October  18, 1994. 
AOCRESSES:  Copies  of  docvunents 
supporting  this  action  may  be  obtained 
from  the  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Kennedy  Boulevard,  Suite  331.  Tampa, 
FL  33609. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  spiny 
lobster  fishery  is  managed  under  the 
FMP.  The  FMP  was  prepared  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils)  and  is  implemented  through 
regulations  at  50  CFR  part  640  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 


IfMFS  published  proposed  and  final 
rulfes  on  July  24, 1992  (57  FR  32956)  and 
November  30, 1992  (57  FR  56516), 
resbectively,  to  ainend  the  regulations 
tha  implement  the  FMP  (regulatory 
amendment).  The  regulatory 
ndment,  among  other  things, 
pted  in  the  EEZ  off  Florida,  Florida's 
y  lobster  trap  certificate,  trap 
ction,  and  trap  identification 

s.  The  regulatory  amendment 
initiated  by  die  Councils  under  the 
F\!  P's  framework  procedure  for 
im  dementing  specified  gear  and  harvest 
res  rictions,  and  included  a  provision  to 
dis  :ontinue  the  issuance  of  Federal 
coiiimercial  permits  for  spiny  lobster  in 
theJEEZ  off  Florida  when  Florida's  trap 
cer  ificate,  and  identification  programs 
we  e  in  place  and  when  Florida 
des  ignated  spiny  lobster  as  a  restricted 
spe  cies,  thus  limiting  the  sellers  of 
spi  ly  lobster  to  individuals  who  have 
res  ricted  species  endorsements  on  their 
Fla  rida  saltwater  products  licenses. 
Fla  rida's  trap  certificate  and 
ide  itification  programs  were 
im  demented  July  1, 1993,  and  spiny 
lob  5ter  was  designated  a  restricted 
spacies  August  1, 1994.  The  conditions 
of  tfie  regulatory  amendment  for 
dis  :ontinuing  the  requirement  for 
Fe<  eral  vessel  permits  for  commercial 
spi  ly  lobster  fishing  in  the  EEZ  off 
Flo  rida  have  been  met,  and  continuation 
of !  uch  requirement  would  constitute  an 
uni  lecessary  expense  to  fishermen  and 
NK  FS.  Accordingly,  this  final  rule 
elii  linates  that  requirement. 

'  he  Federal  commercial  vessel  permit 
re<miirement  remains  in  effect  for  the 
EEE  other  than  off  Florida.  The 
re(Biirement  for  a  Federal  tail-separation 
aunorization  in  order  to  possess  a 
sej  arated  spiny  lobster  tail  in  or  from 
the  EEZ  remains  in  effect  both  off 
Flc  rida  and  elsewhere.  Since  possession 
of  spiny  lobster  tails  may  be  authorized 
in  tome  instances  when  a  commercial 
vessel  permit  has  not  been  issued,  and, 
since  without  a  permit  there  would  be 
nothing  to  endorse,  this  final  rule 
changes  the  "tail-separation 
endorsement,"  requirement  in  the 
pr^ent  regulations  to  a  "tail-separation 
permit"  requirement.  There  are  no 
changes  in  the  criteria  for  obtaining  or 
usiig  a  tail-separation  endorsement/ 
pennit. 

this  final  rule  also  changes  all 
references  to  Florida's  "Department  of 
ural  Resources"  to  the  "Department 
Environmental  Protection"  to 
form  to  the  new/current  name; 
inates  unnecessary  language  in  the 
citations  for  rules  in  the  Florida 
Ac  ministrative  Code;  corrects  the 
sp  tcific  paragraphs  in  some  of  those 
cit  itions;  corrects  the  address  of  the 


Regional  Director.  NMFS;  and  adds  a 
prohibition  on  making  a  false  statement 
to  an  authorized  officer  concerning  the 
taking,  catching,  harvesting,  landing, 
purchase,  sale,  possession,  or  transfer  of 
a  spiny  lobster.  The  added  prohibition 
is  necessary  for  effective  enforcement 
and  conforms  the  regulations  to  other 
fisheries  regulations  of  the  Southeast 
Region,  NMFS. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

This  final  rule  involves,  but  does  not 
materially  change,  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act,  namely, 
applications  for  commercial  vessel  and 
tail-separation  permits.  This  collection 
of  information  was  previously  approved 
by  the  Office  of  Management  and 
Budget  under  OMB  control  number 
0648-0205.  This  requirement  has  a 
public  reporting  burden  estimated  to 
average  15  minutes  per  response.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Edward  E.  Burgess,  NMFS,  9721 
Executive  Center  Drive  N.  St. 
Petersburg,  FL  33702  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  pursuant  to 
section  553(b)(B)  of  the  Administrative 
Procedure  Act  (APA),  finds  (1)  for  good 
cause,  namely,  that  the  conditions 
specified  in  the  regulatory  amendment 
for  eliminating  the  Federal  vessel  permit 
requirement  clearly  have  been  met  and 
a  delay  in  removing  this  requirement 
would  impose  an  unnecessary  expense 
on  participants  in  the  fishery,  notice 
and  advance  opportxmity  to  comment 
on  the  ehmination  of  the  requirement 
for  a  Federal  vessel  permit  would  serve 
no  useful  purpose  and  thus  is 
unnecessary  and  by  imposing  an 
imnecessary  expense  would  be  contrary 
to  the  public  interest;  (2)  it  is 
unnecessary  to  provide  notice  and 
advance  opportunity  to  comment  on  the 
technical  corrections  and  revisions  to 
the  regulations  because  no  useful 
purpose  would  be  served;  and  (3)  it  is 
unnecessary  and  would  be  contrary  to 
the  pubUc  interest  to  provide  notice  and 
advance  opportunity  to  comment  on  the 
prohibition  against  making  false 
statements  to  authorized  officers 
because  no  useful  purpose  would  be 
served  and  the  associated  delay  could 
impede  enforcement. 
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Under  section  553(d)(1)  of  the  APA, 
the  provisions  of  the  rule  which  remove 
the  requirement  for  a  Federal  vessel 
pennit  may  be  and  are  being  made 
immediately  effective  because  they 
relieve  a  restriction.  With  respect  to  the 
provisions  of  the  rule  which  make 
technical  corrections  and  revisions,  the 
AA  pursuant  to  section  553(d)(3)  delay 
for  30  days  their  effectiveness  because 
they  do  not  affect  compliance.  With 
respect  to  the  provisions  of  this  rule 
which  add  a  prohibition  against  making 
false  statements  to  authorized  officers, 
the  AA  pursuant  to  section  553(d)(3)  of 
the  APA,  finds  that  it  would  be  contrary 
to  the  public  interest  to  delay  for  30 
days  its  effectiveness  because  it  could 
impede  enforcement  of  the  regulations. 

List  of  Subjects  in  50  CFR  Part  640 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 
Dated:  October  17. 1994. 

Charles  Kamella, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  640  is  amended 
as  follows: 

PART  640— SPINY  LOBSTER  FISHERY 
OF  THE  GULF  OF  MEXICO  AND 
SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  640 
continues  to  read  as  follows: 

Audiority:  16  U.S.C  1801  ef  seq. 

2.  In  §  640.2,  the  definition  of 
"Regional  Director"  is  revised  to  read  as 
follows: 

§640.2    Definitions. 

•        *        •         •         • 

Regional  Director  means  the  Director. 
Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg.  FL  33702,  telephone  813- 
570-5301;  or  a  designee. 

3.  In  §640.4.  the  last  sentence  of 
paragraph  (d)  is  removed  and 
paragraphs  (a),  (b)  heading,  (b)(1). 
(b)(2)(vi).  and  (b)(2)(viii)  introductory- 
text  are  revised  to  read  as  follows: 

§640.4   Permits  and  fees. 

(a)  Applicability— {1)  Licenses, 
certificates,  and  permits— (i]  EEZ  off 
Florida.  For  a  person  to  sell,  trade,  or 
barter,  or  attempt  to  sell,  trade,  or  barter, 
a  spiny  lobster  in  or  from  the  EEZ  off 
Florida  or  for  a  person  to  be  exempt 
from  the  daily  bag  and  possession  limit 
specified  in  §  640.23(a)  for  such  spiny 
lobster,  such  person  must  have  the 
licenses  and  certificates  specified  to  be 
a  "commercial  harvester."  as  defined  on 


November  30, 1992.  in  Rule  46- 
24.002(2),  Florida  Administrative  Code. 

(ii)  EEZ  other  than  off  Florida.  For  a 
person  to  sell,  trade,  or  barter,  or 
attempt  to  sell,  trade,  or  barter,  a  spiny 
lobster  in  or  from  the  EEZ  other  than  off 
Florida  or  for  a  person  to  be  exempt 
fit>m  the  daily  bag  and  possession  Umit 
specified  in  §  640.23(a)  for  such  spiny 
lobster,  a  Federal  vessel  permit  must  be 
issued  to  the  harvesting  vessel  and  must 
be  on  board. 

(2)  Tail-separation  permits.  For  a 
person  to  possess  aboard  a  fishing  vessel 
a  separated  spiny  lobster  tail  in  or  from 
the  EEZ,  a  tail-separation  permit  must 
be  issued  to  the  vessel  and  must  be  on 
board. 

(3)  Corporation/ paitnership-owned 
vessels.  For  a  vessel  owned  by  a 
corporation  or  partnership  to  be  eligible 
for  a  Federal  vessel  permit  specified  in 
paragraph  (a)(l)(ii)  of  this  section,  the 
earned  income  qualification  specified  in 
paragraph  (b)(2)(vi)  of  this  section  must 
be  met  by,  and  tbe  statement  required 
by  that  paragraph  must  be  submitted  by. 
an  officer  or  shareholder  of  the 
corporation,  a  general  partner  of  the 
partnership,  or  the  vessel  operator. 

(4)  Operator-qualified  permits.  A 
vessel  permit  issued  upon  the 
qualification  of  an  operator  is  vaUd  only 
when  that  person  is  the  operator  of  the 
vessel. 

(b)  Applications  for  permits.  (1)  An 
apphcation  for  a  Federal  vessel  and/or 
tail-separation  permit  must  be 
submitted  and  signed  by  the  owner  (in 
the  case  of  a  corporation,  a  qualifying 
officer  or  shareholder;  in  the  case  of  a 
partnership,  a  qualifying  general 
partner)  or  operator  of  the  vessel.  The 
application  must  be  submitted  to  the 
Regional  Director  at  least  30  days  prior 
to  the  date  on  which  the  applicant 
desires  to  have  the  permit  made 
effective. 

(2)»  •  * 

(vi)  A  sworn  statement  by  the 
applicant  for  a  vessel  permit  certifying 
that  at  least  10  percent  of  his  or  her 
earned  income  was  derived  from 
commercial  fishing,  that  is,  sale  of  the 
catch,  during  the  calendar  year 
preceding  the  application. 

•  •        •        •        « 

(viii)  If  a  tail-separation  permit  is 
desired,  a  sworn  statement  by  the 
applicant  certifying  that  his  or  her 
fishing  activity — 

•  •        •        *        * 

4.  In  §  640.6,  in  paragraph  (b)(2),  the 
reference  to  "Department  of  Natural 
Resources"  is  revised  to  read 
"Department  of  Environmental 
Protection",  and  paragraphs  (a),  (b) 
heading,  and  (b)(1)  introductory  text  are 
revised  to  read  as  follows: 


§640.6    Vessel  and  gear  identification. 

(a)  EEZ  off  Florida.  (1)  An  owner  or 
operator  of  a  vessel  that  is  used  to 
harvest  spiny  lobsters  by  traps  in  the 
EEZ  off  Florida  must  comply  with  the 
vessel  and  gear  identification 
requirements  applicable  to  the 
harvesting  of  spiny  lobsters  by  traps  in 
Florida's  waters,  as  specified  on 
November  30.  1992.  in  Sections  370.14 
and  370.142,  Florida  Statutes,  and  in 
Rule  46-24.006  (3),  (4),  and  (5).  Florida 
Administrative  Code. 

(2)  An  owner  or  operator  of  a  vessel 
that  is  used  to  harvest  spiny  lobsters  by 
diving  in  the  EEZ  off  Florida  must 
comply  with  the  vessel  identification 
requirements  applicable  to  the 
harvesting  of  spiny  lobsters  by  diving  in 
Florida's  waters,  as  specified  on 
November  30,  1992.  in  Rule  46- 
24.006(6),  Florida  Administrative  Code. 

(b)  EEZ  other  than  off  Florida.  (1)  The 
owner  or  operator  of  a  vessel  that  is 
used  to  harvest  spiny  lobsters  in  the 
EEZ  other  than  off  Florida,  must  meet 
the  following  vessel  and  gear 
identification  requirements: 

•  •        •        •        ♦ 

5.  In  §  640.7,  paragraph  (a)  is  revised 
and  new  paragraph  (u)  is  added  to  read 
as  follows: 

§640.7    Prohibitions. 

(a)  Sell,  trade,  or  barter,  or  attempt  to 
sell,  trade,  or  barter,  a  spiny  lobster  in 
or  from  the  EEZ  without  a  required 
license,  certificate,  or  permit,  as 
specified  in  §  640.4(a)(1). 
«        •        •        •        • 

(u)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  a  spiny  lobster. 

§640^    [Amended] 

6.  In  §  640.20.  in  paragraph  (c)(1).  the 
phrase  "Rules  of  the  Department  of 
Natural  Resources.  Florida  Marine 
Fisheries  Commission,"  is  removed. 

7.  In  §640.21,  paragraph  (d)  is  revised 
to  read  as  follows: 

§640.21    Harvest  limitations. 

•  •        •        •        • 

(d)  Tail  separation.  The  possession 
aboard  a  fishing  vessel  of  a  separated 
spiny  lobster  tail  in  or  &t)m  the  EEZ  is 
authorized  only  when  the  possession  is 
incidental  to  fishing  exclusively  in  the 
EEZ  on  a  trip  of  48  hours  or  more  and 
a  Federal  tail-separation  permit 
specified  in  §  640.4(a)(2)  has  been 
issued  to  and  is  on  board  the  vessel. 

8.  In  §  640.22,  paragraph  (b)(3)(i)  is 
revised  to  read  as  follows: 
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§  640.22    Gear  and  diving  restrictions. 

•        •        •        •        * 

(b)*  •  • 

(3)*  •  * 

(i)  For  traps  in  the  EEZ  off  Florida,  by 
the  Florida  Division  of  Law 
Enforcement,  Department  of 
Environmental  Protection,  as  specified 
on  November  30, 1992,  in  Rule  46-' 
24.006(7),  Florida  Administrative  Code; 
or 
***** 

9.  In  §  640.23,  paragraph  (c)(2)  and  the 
first  sentence  of  paragraph  (d)  are 
revised  to  read  as  foUows: 

S  640.23    Bag  and  possession  limits. 

***** 

(c)  •  •  • 

(2)  The  vessel  from  which  the  person 
is  operating  has  on  board  the  required 
licenses,  certificates,  or  permits,  as 
specified  in  §  640.4(a)(1). 

(d)  During  the  commercial  and 
recreational  fishing  season  specified  in 
§  640.20(a),  aboard  a  vessel  with  the 
required  licenses,  certificates,  or  permits 
specified  in  §  640.4(a)(1)  that  harvests 
spiny  lobster  by  net  or  trawl  or  has  on 
board  a  net  or  trawl,  the  possession  of 
spiny  lobsler  in  or  &t)m  the  EEZ  may 
not  exceed  at  any  time  5  percent,  whole 
weight,  of  the  total  whole  weight  of  all 
fish  lawfully  in  possession  on  board 
such  vessel.  •   •  * 
***** 
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50  CFR  Part  642 

[Dodiet  No.  940710-4292;  I.D.  062894A] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA^ 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the 
framework  procedure  for  adjusting 
management  measures  of  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  (FMP), 
NMFS  changes  the  total  allowable  catch 
for  the  Atlantic  groups  of  king  and 
Spanish  mackerel  and  changes  the 
commercial  vessel  trip  hmits  for  Gulf 
group  king  mackerel.  The  intended 
effect  is  to  protect  king  and  Spanish 
mackerel  from  overfishing  and  continue 
stock  rebuilding  programs  while  still 
allowing  catches  by  important 
recreational  and  commercial  fisheries 


d(  pendent  on  king  and  Spanish 
mackerel. 

ECnvE  DATE:  November  21, 1994. 

FURTHER  INFORMATION  CONTACT: 
F.  Godcharles,  813-570-5306. 


lENTARY  information:  The 
fineries  for  coastal  migratory  pelagic 
resources  are  regulated  under  the  FMP. 
The  FMP  was  prepared  jointly  by  the 
Gi  ilf  of  Mexico  and  South  Atlantic 
Fi  ihery  Management  Councils 
(C  3uncils)  and  is  implemented  by 
re  [ulations  at  50  CFR  part  642. 

n  accordance  with  the  fiamework 
pi  x»dure  of  the  FMP,  the  Councils 
recommended,  and  NMFS  published,  a 
proposed  rule  to  change  certain 
management  measures  applicable  to  the 
Alhantic  groups  of  king  and  Spanish 
mackerel  and  Gulf  group  king  mackerel 
(59  FR  40509,  August  9, 1994).  That 
pi  jposed  rule  (1)  described  the  FMP 
fr<  mework  procedures  through  which 
th !  Councils  recommended  the  changes, 
(2  specified  the  recommended  changes, 
an  d  (3)  described  the  need  and  rationale 
foi  the  recommended  changes.  Those 
de  scriptions  are  not  repeated  here. 

•^Jo  comments  were  received  on  the 
prbposed  rule. 

Pa  rtial  Disapproval 

fhe  Director,  Southeast  Region, 
N^FS,  concurs  that  the  Councils' 
re  :ommendations  are  necessary  to 
pr  )tect  the  stocks  and  prevent 
o>  arfishing  and  that  they  are  consistent 
w  th  the  objectives  of  the  FMP,  the 
M  ignuson  Act,  and  other  applicable 
la  V,  except  for  one  of  the 
re  lommendations.  For  the  Florida  west 
CO  ist  sub-zone,  the  Councils 
re  :ommended  a  reduction  in  the  daily 
tri  3  limits  for  king  mackerel,  applicable 
to  fishing  with  run-aroimd  gillnets, 
w  len  90  percent  of  the  quota  is  reached. 
Tl  e  trip  limits  were  to  be  reduced  from 
24000  lb  (11,340  kg)  to  15,000  lb  (6,804 
NMFS  finds  that  a  reduction  of  the 
I  limits  at  that  time  would  be 

jpractical  because  the  remaining  10 
cent  of  the  quota  (43,250  lb  (19,618 

J)  could  be  exceeded  by  the  trip-limit 
lai  idings  of  three  vessels.  If  a  substantial 
n»  mber  of  the  15  vessels  expected  to  be 
in  the  gillnet  fishery  in  that  sub-zone 
wi  (re  to  make  one  trip  under  the 
re  iuced  trip  limits,  die  quota  would  be 
si  nificantly  exceeded  before  the  fishery 
a  Lild  be  closed.  A  measure  that 
in  ::reases  the  hkeUhood  of  a  quota 
o\  errun  would  be  inconsistent  with 
m  tional  standard  1,  which  requires  that 
m  inagement  measures  prevent 
o\  erfishing  while  achieving,  on  a 
CO  nUnuing  basis,  the  optimum  yield 
fr<  m  the  fishery. 


Changes  fema  the  Pit^Mised  Rule 

For  the  reasons  described  above,  the 
specification  of  reduced  trip  limits 
applicable  to  king  mackerel  harvested 
by  run-aroimd  gillnets  in  the  Florida 
west  coast  sub-zone  is  removed  and 
references  to  the  removed  paragraph  are 
corrected. 

Classification 

This  final  rule  is  exempt  from  review 
under  E.0. 12866. 

The  Deputy  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
were  pubhshed  in  the  proposed  rule  (59 
FR  40509,  August  9, 1994).  A?  a  result, 
a  regulatory  flexibility  analysis  was  not 
prepared. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  14, 1994. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  642  is  amended 
as  follows: 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§642.7    [Amended] 

2.  hi  §642.7(s),  the  reference  to 
"§642.28(b)(l)(ii)"  is  removed  and  the 
reference  "§  642.28(b)(1)"  is  added  in  its 
place. 

§642.25    [Amended] 

3.  In  §  642.25.  in  paragraph  (a)(2),  the 
numbers  "3.90"  and  "1.77"  are  removed 
and  the  numbers  "3.71"  and  "1.68", 
respectively,  are  added  in  their  place;  in 
paragraph  (b)(2),  the  numbers  "4.50" 
and  "2.04"  are  removed  and  the 
numbers  "4.60"  and  "2.09", 
respectively,  are  added  in  their  place. 

§642.27    [Amended] 

4.  In  §  642.27,  in  paragraph  (b)  the 
numbers  "4.25"  and  "1.93"  are  removed 
and  the  numbers  "4.35"  and  "1.97", 
respectively,  are  added  in  their  place. 

5.  hi  §  642.28,  in  paragraphs  (a)(1)  and 
(a)(2),  the  words  "50  percent"  are 
removed  and  the  words  "75  percent" 
are  added  in  their  place;  and  paragraphs 
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(b)(1)  and  (c)  are  revised  to  read  as 
follows: 

§  642.28    Additional  limitations  for  Gulf 
group  Mng  madtsrel  in  the  eastern  zone. 

*  •       •       •        * 

(b)»  •  • 

(1)  In  the  Florida  west  coast  sub-zone, 
king  mackerel  in  or  from  the  EEZ  may 
be  possessed  aboard  or  landed  from  a 
vessel  for  which  a  permit  with  a  gillnet 
endorsement  has  been  issued  imder 
§642.4.  from  July  1.  each  fishing  year, 
until  a  closure  of  the  Florida  west  coast 
sub-zone's  commercial  fishery  for 
vessels  fishing  with  nm-around  gillnets 
has  been  effected  under  §  642.26 — in 
amoimts  not  exceeding  25,000  lb 
(11,340  kg)  per  day. 

*  •        •        •        • 

(c)  Notice  of  trip  limit  changes.  The 
Assistant  Administrator,  by  filing  a 
document  with  the  Office  of  the  Federal 
Register,  will  effect  the  trip  limit  change 
specified  in  paragraph  (a)  of  this  section 
when  the  requisite  harvest  level  has 
been  reached  or  is  projected  to  be 
reached. 

*  *        •        •        • 

[FR  Doc  94-26119  Filed  10-20-94;  8:45  am] 
BILUNG  CODE  Mf-tt-HI 


50  CFR  Part  675 

[Docket  Na  931100-4043;  U>.  101494A] 

Groundflsh  of  tha  Bering  S«a  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NCAA). 

Commerce. 

ACTION:  Closure. 


summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels  using 
hook-and-line  or  pot  gear  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1994 
apportionment  of  the  Pacific  cod  total 
allowable  catch  (TAC)  allocated  to 
vessels  using  hook-and-line  or  pot  gear 
in  the  BSAI. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.I.t.),  October  17, 1994,  until  12 
midnight,  A.I.t.,  December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §675.20(a)(7)(ii). 
the  Pacific  cod  TAC  for  the  BSAI  was 
established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656,  February  16, 1994)  and  increased 
by  an  apportionment  bom  the  reserve 
(59  FR  21673,  April  26, 1994)  to  191,000 
metric  tons  (mt).  The  1994  Pacific  cod 
TAC  allocated  to  vessels  using  hook- 
and-line  or  pot  gear  is  92,040  mt 


pursuant  to  §  675.20(a)(3)(iv);  59  FR 
4009,  January  28, 1994;  59  FR  21673, 
April  26. 1994;  and  59  FR  42776, 
August  19, 1994. 

The  Director,  Alaska  Region.  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §  675.20(a)(8),  that  the 
1994  Pacific  cod  TAC  allocated  to 
vessels  using  hook-and-line  or  pot  gear 
in  the  BSAI  soon  will  be  reached. 
Therefore,  the  Regional  Director  has 
estabUshed  a  directed  fishing  allowance 
of  91,540  mt,  with  consideration  that 
500  mt  will  be  taken  as  incidental  catch 
in  directed  fishing  for  other  species  in 
the  BSAI.  The  Regional  Director  has 
detennined  that  the  directed  fishing 
allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  using  hook-and-line  or  pot  gear 
in  the  BSAI,  effective  bom  12  noon, 
A.I.t.,  October  17. 1994,  until  12 
midnight,  A.l.t,  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regidations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  review  under  E.O 
12866. 

Autfaoritjn  16  U.S.C  1801  et  seq. 

Dated:  October  17, 1994. 
Joe  P.  Clem, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  Sational 
Marine  Fisheries  Service. 
(FR  Doc.  94-26082  Filed  10-17^94;  3:41  pm) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Revision  of  Administrative  Rules 

AGENCY:  Office  of  Surface  Mining 

Reclamation" and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

Eeriod  and  opportunity  for  public 
earing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  proposed  Program 
Amendment  Number  69  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  make  the 
Ohio  program  as  effective  as  the 
corresponding  Federal  regulations 
concerning  the  filing  of  financial 
interest  statements,  appeal  procedures 
for  remedial  actions  regarding 
prohibited  financial  interests,  and  the 
submittal  of  yield  data  with  requests  for 
bond  release  on  areas  reclaimed  to 
pasture  or  grazing  land. 
DATES:  Written  comments  must  be  , 
received  on  or  before  4:00  p.m.,  E.D.T., 
on  November  21, 1994.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  held  on  November 
15, 1994.  Requests  to  speak  at  the 
hearing  must  be  received  by  4:00  p.m., 
E.D.T..  on  November  7, 1994. 
ADDRESSES:  Written  conmients  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Robert 
H.  Mooney,  Acting  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Copies  of  the 
Ohio  program,  the  proposed 
amendment,  a  listing  of  any  scheduled 


p  iblic  hearings,  and  all  written 

o  imments  received  in  response  to  this 

d  )cument  will  be  available  for  public 

view  at  the  addresses  listed  below 
dtiring  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
E  ich  requester  may  receive  one  free 
o  ipy  of  the  proposed  amendment  by 
o  meeting  OSM 's  Columbus  Field 
C  rfice. 

F  >bert  H.  Mooney,  Acting  Director, 
Columbus  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  4480  Refugee  Road, 
Suite  201,  Columbus,  Ohio  43232, 
Telephone:  (614)  866-0578. 

C  lio  De"^artment  of  Natural  Resources, 
Division  of  Reclamation,  1855 
Foimtain  Square  Court,  Building  H-3, 
Columbus,  Ohio  43224,  Telephone: 
(614) 265-6675. 

F(  »R  FURTHER  INFORMATION  CONTACT: 

R  )bert  H.  Mooney,  Acting  Director, 
C  )lumbus  Field  Office,  (614)  866-0578. 

SI  IPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982.  the  Secretary  of 
tl  e  Interior  conditionally  approved  the 

0  lio  program.  Background  information 
oi  I  the  Ohio  program,  including  the 

S  cretary's  findings,  the  disposition  of 

c<  mments,  and  the  conditions  of 

a  iproval  can  be  found  in  the  August  10, 

1  182  Federal  Register  (47  FR  34688). 
S  ibsequent  actions  concerning  the 

a  nditions  of  approval  and  program 
ai  lendments  are  identified  at  30  CFR 
9;  ^.11.  935.12,  935.15,  and  935.16. 

L   Description  of  the  Proposed 
A  mendment 

The  Ohio  Department  of  Natural 
R  ^sources.  Division  of  Reclamation 
(C  ihio),  submitted  proposed  Program 
A  mendment  Number  69  by  letter  dated 
September  22,1  994  (Administrative 
Rfecord  No.  OH-2059).  In  this 
afiendment,  Ohio  proposes  to  revise 
two  rules  at  Ohio  Administrative  Code 
(C  lAC)  sections  1501:13-1-03  and  13-7- 
01 1  to  make  the  Ohio  program  as 
effective  as  the  corresponding  Federal 
regulations  concerning  financial  interest 
statements  and  yield  data  for  pasture  or 
g]  azing  land.  The  substantive  rule 
ravisions  proposed  by  Ohio  in  this 
afiendment  are  briefly  described  below. 
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A.  Financial  Interest  Statements  (OAC 
section  1501:13-1-03) 

1.  Definition  of  "Employee" 

Ohio  is  revising  paragraph  (D)(2)  to 
provide  that  members  of  the  Ohio  Board 
on  Unreclaimed  Strip  Mined  Lands  are 
included  under  this  definition. 
Members  of  the  Ohio  Reclamation  Board 
of  Review  and  the  board's  hearing 
officers  are  not  included  under  this 
definition. 

2.  Hearing  Officers  of  the  Ohio 
Reclamation  Board  of  Review 

Ohio  is  revising  paragraphs  (F)(1), 
(G)(1),  and  (H)  to  require  that  hearing 
officers  of  the  Ohio  Reclamation  Board 
of  Review  must  also  file  annual 
financial  interest  statements. 

3.  Standard  Form  for  Annual  Financial 
Interest  Statements 

Ohio  is  revising  paragraph  (I)(l)  to 
specify  that  employees  shall  use  Form 
OSM-23  to  file  their  annual  financial 
interest  statements.  . 

4.  Appeal  of  Remedial  Actions 

Ohio  is  revising  paragraph  (L)(l)  to 
specify  that  nothing  in  OAC  section 
1501:13-1-03  modifies  any  right  of 
appeal  that  any  employee  may  have 
under  State  law  of  a  decision  by  the 
Chief  of  the  Division  of  Reclamation, 
Ohio  Department  of  Natural  Resources, 
on  an  employee's  appeal  of  remedial 
action  for  prohibited  financial  interests. 
Ohio  is  also  revising  paragraphs  (L)  (2) 
and  (3)  to  provide  that  members  of  the 
Ohio  Reclamation  Board  of  Review  and 
the  board's  hearing  officers  may  request 
advisory  opinions  from  the  Director  of 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  on  issues 
pertaining  to  an  apparent  prohibited 
financial  interest. 

B.  Yield  Data  for  Pasture  or  Grazing 
Land  (OAC  section  1501:13-7-05) 

1.  Ohio  is  adding  the  requirement  in 
paragraph  (A)(2)(c)(ii)  that  requests  for 
approval  of  phase  III  reclamation  on 
acreage  reclaimed  as  pasture  or  grazing 
land  (as  well  as  acreage  reclaimed  to 
cropland  or  prime  farmland  must 
include  yield  data. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  proposed 
amendment  satisfies  the  applicable 
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program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  DATES  or  at  locations 
other  than  the  Colimibus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  Usted 
under  FOR  FURTHER  MFORMATION 
CONTACT  by  4  p.m.,  E.D.T.,  on  November 
7, 1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak  and  who  wish 
to  do  so  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meeting 
shall  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listml  imder 
ADDRESSES.  A  written  summary  of  each 
public  meeting  will  be  made  a  part  of 
the  Administrative  Record. 

IV.  Procedural  Detenninations 

Executive  Order  No.  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 


(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Court  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
Parts  730.  731.  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act.  44  U.S.C 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  mil  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 


impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  035 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  12, 1994. 

Ronald  C.  Recker. 

Acting  Assistant  Director.  Easteni  Support 
Center. 

(FR  Doc.  94-26153  Filed  10-20-94: 8:45  am] 
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30CFRPart944 

Utah  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

RecUunation  and  Enforcement  (OSM). 

Interior. 

ACTKM:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amenchnent. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Utah 
regulatory  program  (hereinafter,  the 
"Utah  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Utah  rules  pertaining  to  required 
liability  insurance  for  coal  mining 
operations.  The  amendment  is  intended 
to  allow  coal  mining  operators  to 
provide  a  certain  amount  of  their 
liability  insurance  .through  self- 
insurance. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.d.t..  November 
21, 1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  November  15, 1994. 

Requests  to  present  oral  testimony  at 
the  hearing  must  be  received  by  4:00 
p.m..  m.d.t..  November  7,  1994. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  pubUc  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 
Thomas  E.  Ehmett.  Acting  Director, 

Albuquerque  Field  Office,  Office  of 
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Surface  Miniog  Reclamation  and 
Enforcement,  505  Marquette  Avenue 
NW.,  Suite  1200,  Albuquerque,  New 
Mexico  67102. 
Utah  Coal  Regulatory  Program,  Division 
of  Oil,  Gas  and  Mining,  355  West 
North  Temple,  3  Triad  Center,  Suite 
350,  Sah  Lake  Qty,  Utah  84180-1203. 
Telephone:  (801)  538-5340. 

FOA  FURTHER  MFORftUTION  CONTACT: 
Thomas  E.  Ehmett,  Telephone:  (505) 
766-1486. 

SUPPLEMENTARY  HtFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  iMckgroimd 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
prograrr.  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15. 944.16,  and 
944.30. 

n.  Proposed  Amendment 

By  letter  dated  October  4, 1994,  Utah 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(administrative  record  No.  UT-979). 
Utah  submitted  the  proposed 
amendment  at  its  own  initiative  with 
the  intention  of  allowing  companies  in 
the  coal  industry,  if  they  so  desire,  to 
provide  a  certain  amount  of  their 
liability  insurance  through  self- 
insurance.  The  provision  of  the  Utah 
Coal  Mining  Rules  that  Utah  proposes  to 
revise  is  Utah  Adriiinistrative  Rule 
(Utah  Admin.-R.)  645-301-890.400, 
Terms  and  Conditions  for  Liability 
Insiuance. 

Specifically,  Utah  proposed  to  revise 
Utah  Admin.  R.  645-301-890.400  by 
cross-referencing  a  Utah  self-insurance 
statutory  provision  at  Utah  Code 
Annotated  (U.C.A.)  63-30-28.  This 
provision  authorizes  governmental 
entities  to  purchase  liability  or  fiability 
self-insurance,  and  to  establish  trust 
accounts  for  self-insurance.  Utah's 
proposed  revision  at  Utah  Admin.  R. 
645-301--890.400  reads  as  follows,  with 
the  italicized  language  representing 
wording  that  is  being  added  to  the 
existing  rule,  and  the  capitalized 
language  in  brackets  representing 
wording  that  is  being  deleted. 

890.400    The  Division  (of  Oil,  Gas  and 
Mining)  may  accept  from  the  applicant,  in 
lieu  of  ■  certificate  for  ■  public  liability 
insurance  policy,  satisfBctory  evidence  from 
the  applicant  that  it  satisfies  applicable  state 
self-insurance  requirements  Section  63-30- 


2i ,  I/.Ci1.  (Approved  as  part  of  the  state 
pi  sgram]  and  the  requirements  of  R645-301- 
8<  0.100  through  R645-301-690.300. 

n  .  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
cc  nunents  on  whether  the  proposed 
ai  lendment  satisfies  the  applicable 
pi  ogram  approval  criteria  of  30  CFR 
7'i  2.15.  If  the  amendment  is  deemed 
a(  equate,  it  will  become  part  of  the 
U  ah  program. 

1.  Written  Comments 

lA'ritten  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
CO  mmenter's  recommendations. 
O.  mments  received  after  the  time 
in  iicated  under  DATES  or  at  locations 
ot  ler  than  the  Albuquerque  Field  Office 
w  11  not  necessarily  be  considered  in  the 
fii  al  rulemaking  or  included  in  the 
ac  ministrative  record. 

2.  Public  Hearing 

'ersoijs  wishing  to  testify  at  the 
pi  blic  hearing  should  contact  the 
pe  rson  listed  under  FOR  FURTHER 
INI  ORMATION  CONTACT  by  4:00  p.m., 
m  d.t.,  November  7, 1994.  The  location 
an  i  time  of  the  hearing  will  be  arranged 
w]  th  those  persons  requesting  the 
he  uing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
heRring,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
tiihe  of  the  hearing  is  requested  as  it 
wil  greatly  assist  the  transcriber. 
Sinmission  of  written  statements  in- 
ad  /ance  of  the  hearing  will  allow  OSM 
of  tcials  to  prepare  adequate  responses 
an  i  appropriate  questions. 

'  lie  public  hearing  will  continue  on 
th  I  specified  date  until  all  persons 
sc  leduled  to  testify  have  been  heard. 
Pe  -sons  in  the  audience  who  have  not 
be  m  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
wl  0  have  been  scheduled.  The  hearing 
wi  1  end  after  all  persons  scheduled  to 
tes  tify  and  persons  present  in  the 
au  lience  who  wish  to  testify  have  been 
heird. 

5.  hiblic  Meeting 

f  only  one  person  requests  an 
op  >ortunity  to  testify  at  a  hearing,  a 
pu  )lic  meeting,  rather  than  a  public 
he  iring.  may  be  held.  Persons  wishing 
to  neet  with  OSM  representatives  to 
dii  cuss  the  proposed  amendment  may 
re<  uest  a  meeting  by  contacting  the 
pe  son  hsted  under  FOR  FURTHER 
INf  3RMAT10N  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meethigs  will  be 


posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

rv.  Procedural  Determinations 

1 .  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
andwhether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  930  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 
This  rule  does  not  contain 

information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  etseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
tmder  the  RegulatOTy  Flexibility  Act  (S 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
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such  regulations  would  not  have  a 
significant  economic  efiect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  14. 1994 
Charles  E.  Sandberg. 

Acting  Assistant  Director,  Western  Support 

Center. 

(FR  Doc.  94-26065  Filed  10-20-94;  8:45  am] 

BILLING  CODE  4310-OS-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  247 
RIN  1510-AA44 

Regulations  Governing  FedSelect 
Checks 

AGENCY:  Treasiuy,  Fiscal,  Financial 

Management  Service. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  rulemaking  proposes 
new  regulatory  text  for  31  CFR  Part  247 
to  govern  the  use  of  FedSelect  checks, 
a  new  payment  instrument  for  use  by 
Federal  agencies  in  paying  Federal 
obligations.  This  rulemaking  sets  forth 
procedural  instructions  for  using 
FedSelect  checks,  and  defines  the  rights 
and  liabilities  of  the  Federal 
Government,  Federal  Reserve  Banks, 
and  depositary  institutions  in 
connection  with  FedSelect  checks. 
DATES:  Comments  must  be  received  on 
or  before  November  21. 1994. 
ADDRESSES:  All  conmients  on  this 
proposed  rule  should  be  addressed  to 
Mr.  )ohn  Galligan,  Director,  Cash 
Management  Policy  and  Planning 
Division.  Financial  Management 
Service.  401  14th  Street,  S\V,  Room  511. 
Washington,  D.C.  20227. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Galligan.  Director,  Cash 
Management  Policy  and  Planning 
Division,  202-874-6935;  or  Mr.  Brad 
Ipema,  Principal  Attorney.  202-874- 
6680. 

SUPPLEMENTARY  INFORMATION:  The 
Financial  Management  Service,  U.S. 
Department  of  the  Treasury  (FMS), 


currently  offers  Federal  agencies  two 
payment  mechanisms  for  paying  Federal 
obligations.  A  Federal  agency  may 
either  request  the  issuance  of  a  Treasury 
check  or  the  initiation  of  an  electronic 
funds  transfer.  However,  the  FMS  will 
soon  be  making  available  to  Federal 
agencies  a  third  payment  option  called 
FedSelect.  a  new  check  instrument  to  be 
used  with  imprest  fund  transactions  and 
other  "on-demand"  payment  needs.  The 
preferred  method  of  payment  is 
electronic.  However.  FedSelect  is  the 
FMS's  response  to  customer  needs  for  a 
new  paper  instrument  and  is  to  be  used 
only  when  checks  are  deemed 
appropriate  and  consistent  with  FMS 
policy- 
Federal  agencies  that  use  the  new 
payment  instnunent  will  be  given  a 
supply  of  FedSelect  checks,  on  Federal 
Reserve  Bank  check  stock,  which  are 
drawn  on  a  Federal  Reserve  Bank  in  its 
banking  capacity,  rather  than  the  United 
States  Treasury.  Federal  agencies  will  be 
able  to  issue  the  FedSelect  checks  on 
site  in  payment  for  United  States 
oblications. 

These  proposed  regulations  set  forth 
procedural  instructions  for  using 
FedSelect  checks,  and  define  the  rights, 
responsibilities,  and  liabilities  of  the 
Federal  Government,  Federal  Reserve 
Banks,  and  financial  institutions  in 
connection  with  FedSelect  checks. 
These  rules  for  FedSelect  checks  differ 
from  those  appl}'ing  to  Treasury  checks 
in  three  important  ways.  First, 
FedSelect  checks  will  be  negotiable  for 
90  or  120  days,  whereas  Treasury 
checks  are  payable  for  1  year  after 
issuance.  Second,  Federal  agencies  can- 
at  their  own  discretion  stop  payment  on 
a  FedSelect  check.  Stop  pajTnent  orders 
generally  are  not  available  on  Treasury 
checks.  Third,  the  regulations  governing 
Treasury  checks  are  inapplicable  to 
FedSelect  checks,  unless  otherwise 
provided  by  statute  or  this  proposed 
rule.  In  all  matters  not  addressed  by 
these  proposed  regulations,  FedSelect 
checks  wrill  be  governed  by  the  Uniform 
Commercial  Code,  as  drafted  by  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws,  and  by 
Regulation  J  (12  CFR  Part  210)  and 
Regulation  CC  (12  CFR  Part  229)  of  the 
Board  of  Governors  of  the  Federal 
Reserve. 

FMS  invites  comments  regarding  the 
possibility  of  referencing  within  either 
this  regulation  or  the  Treasury  Financial 
Manual  a  standard  dollar  limit  of 
S10,000,  with  $25,000  exceptions  by 
permission  of  FMS.  above  which  a 
FedSelect  check  could  not  be  issued  by 
an  agency.  This  limit  is  being 
considered  to  be  consistent  with  FMS's 
electronic  payment  policies  as 


contained  within  31  CFR  Part  206  and 
to  minimize  losses  to  agencies  arising 
from  neghgenoe,  forgeries, 
coimterfeiting,  and  alterations.  FMS 
requests  that  comments  on  this  matter 
include  any  foreseen  (positive  or 
negative)  effects  of  liioiting  the  dollar 
amount  of  FedSelect  checks,  including 
whether  a  dollar  limit  would  encourage 
an  agency  to  participate  in  the  FedSeleri 
check  program. 

Rulemaking  Analysis 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatwy 
action  as  defined  in  E.0. 12866. 
Therefore,  a  regulatory  assessment  is  nci 
required.  It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  regulatory 
flexibility  analysis  is  not  required.  It  is 
anticipated  that  FedSelect  diecks  will 
not  negatively  affect  a  substantial 
number  of  small  entities  because  of  the 
relatively  low  volume  of  checks  to  be 
issued  in  comparison  to  the  use  of  nthf  i 
payment  mechanisms  by  Federal 
agencies. 

Notice  and  Comment 

Public  comment  is  solicited  on  all 
aspects  of  this  proposed  rule.  The  FMS 
vdll  consider  all  comments  made  on  thd 
substance  of  this  proposed  rule,  but 
does  not  intend  to  hold  hearings  on  it 

List  of  Subjects  in  31  CFR  Part  247 

Banks,  Banking.  Checks,  Federal 
Reserve  System. 

Issuance 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  add  31  CPR 
part  247  to  read  as  follows: 

PART  247— REGULATIONS 
GOVERNING  FEDSELECT  CHECKS 

247.1  Applicability. 

247.2  Governing  law. 

247.3  Definitions. 

247.4  Federal  Reserve  Banks. 

247.5  Federal  agencies  and  temiinalion  (•• 
services. 

247.6  Depositary  insUtutions  and 
presenting  banks. 

247.7  Certification  and  internal  agenr> 
control. 

247.8  Presentment. 

247.9  Presentment  warranties.- 

247.10  Notice  and  replacement — non 
receipt,  theft,  loss  or  destruction:  laie 
presentment. 

247.11  Losses  and  accountability. 

247.12  Debt  collection. 

247.13  Funds  for  losses. 

247.14  Additional  requirements 

247.15  Waiver  of  regulations. 

247.16  Supplements,  amendments  or 
revisions.  i 


Authority:  12  U.S.Q  391:  31  U.S.C 
Chapter  33. 

§247.1    Applicability. 

The  regulations  in  this  Part  prescribe 
the  rights  and  liabilities  of  the  United 
States,  the  Federal  Reserve  Banks, 
depositary  institutions,  and  others  on 
FedSelect  checks.  These  regulations 
apply  to  FedSelect  checks  issued  on 
behalf  of  the  United  States  for  payments 
in  connection  with  United  States 
obligations.  FedSelect  checks  are  issued 
by  Federal  agencies  on  Federal  Reserve 
Bank  check  stock.  FedSelect  checks  are 
drawn  on  the  payor  Federal  Reserve 
Bank  in  its  banking  capacity.  The 
drawer  of  a  FedSelect  check  is  the 
United  States;  the  drawee  is  a  Federal 
Reserve  Bank.  Therefore,  a  FedSelect 
check  shall  not  be  deemed  to  be  drawn 
on  the  United  States  nor  shall  the 
Federal  Reserve  Bank  be  deemed  its 
drawer. 

S  247.2    Govamlnglaw. 

Except  as  otherwise  provided  by 
statute  or  this  Part,  the  regulations 
governing  checks  drawn  on  the  United 
States  or  on  designated  depositaries  of 
the  United  States  (e.g.,  31  CFR  Parts 
235,  240.  245,  and  248)  are  inapplicable 
to  FedSelect  checks.  As  to  definitions 
and  other  matters  not  specifically 
covered  in  this  Part,  FedSelect  checks 
are  governed  by  Regulation  J  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System.  12  CFR  Part  210 
("Regulation  J").  Regulation  CC  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  12  CFR  Part  229 
("Regulation  CC").  and  to  the  extent  not 
otherwise  inconsistent  with  these 
regulations.  Regulation  J,  and 
Regulation  CC,  the  Uniform  Commercial 
Code  ("U.C.C."),  as  drafted  by  the 
National  Conference  of  Commissionera 
on  Uniform  State  Laws,  as  all  three  may 
from  time  to  time  be  revised.  Such 
matters  include,  but  are  not  limited  to. 
rules  regarding  general  presentment  and 
transfer  warranties  (as  modified  herein), 
indorsement,  and  final  payment. 

S  247.3    DMnitions. 

For  the  purpose  of  this  Part: 

Agency  means  a  department,  agency, 
or  instnunentality  in  the  executive 
branch  of  the  United  States 
Government. 

Bank  means  a  depositary  institution. 

Department  means  the  United  States 
Department  of  the  Treasury. 

Depositary  institution  means  an  entity 
described  in  section  19(b)  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b))  as  a 
."Depository  institution,"  as  may  be 
amended  from  time  to  time. 

FedSelect  check  means  a  check  drawn 
upon  a  Reserve  Bank  with  the 
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de  lignation  "FedSelect"  printed  on  the 
cbtck. 

rayee  means  the  person  to  whom  a 
FedSelect  check  is  payable. 

-  *ayor  Reserve  Bank  means  the 
Re  «rve  Bank  on  which  a  FedSelect 
ch(  !ck  is  drawn. 

esenting  bank  means  a  depositary 
titution  which  sends  a  FedSelect 
chick  directly  to  a  Reserve  Bank  for 
pajment  or  collection. 

leserve  Bank  or  Federal  Reseive  Bank 
means  any  Federal  Reserve  Bank  or  any 
brench  of  a  Federal  Reserve  Bank. 

§  247.4    Federal  Reserve  Banks. 

(a)  Where  FedSelect  checks  are  issued 
on  |leserve  Bank  check  stock  and  drawn 
on  he  payor  Reserve  Bank  in  its 
bai  king  capacity,  the  payor  Reserve 
Bai  k  shall  perform  certain  functions  as 
fisc  al  agent  of  the  United  States  in  the 
issi  ing.  processing  and  final  payment  of 
Fe<  Select  checks.  A  payor  Reserve  Bank 
sha  1  act  as  fiscal  agent  of  the  United 
Sta  es  on  FedSelect  checks  only  when 
aut  lorized  to  do  so  by  a  Memorandimi 
of  \  Understanding  between  the  Financial 
Management  Service,  U.S.  Department 
of  tne  Treasury  (FMS),  and  the  payor 
Resprve  Bank. 

(li)  The  payor  Reserve  Bank  shall 
perform  functions  related  to  FedSelect 
che  :iks  as  described  in  the  Treasury 
Fin  tncial  Manual  (TF?^,  Volume  11, 
Cha  pter  5000,  entitled  "Payment  And 
Pro  :essing  of  FedSelect  Checks  by 
Federal  Reserve  Banks."  as  issued  by 
the  FMS.  Copies  of  the  TFM  are 
ava  lable  fr"ee  to  Government  agencies. 
Oth  Brs  who  are  interested  in  ordering  a 
cop  f  may  call  (202)  874-9940  or  write 
the  Directives  Management  Branch, 
Financial  Management  Service,  Room 
5C1B.  3700  East-West  Highway, 
Hys  ttsville.  Maryland  20782  for  further 
infc  rmation.  Revisions  to  the  TFM  are 
issu  ed  as  Bulletins  and/or  Transmittal 
Lettpra  and  are  mailed  to  subscribera. 

((9  As  authorized  by  aMemorandum 
of  understanding  hetween  a  payor 
Reserve  Bank  and  the  FMS  and  in 
accordance  with  this  Part  and 
ins^ctions  in  the  Treasiuy  Financial 
Maiual,  the  payor  Reserve  Bank  shall 
payjto  presenting  banks  amounts 
specified  in  a  FedSelect  check  upon 
pre^ntment  of  the  FedSelect  check 
throfugh  normal  banking  channels.  Each 
payor  Reserve  Bank  may  issue  operating 
circulars,  lettere  or  bulletins  not 
inc<  nsistent  with  this  Part  governing 
detfl  lis  of  its  handling  of  payments 
und  )r  this  Part. 


§247.5   Federal  agencies  and  tenninalion 
of  services. 

(a)  Agencies  may  issue  FedSelect 
checks  in  payment  for  United  States 
obligations. 

(bj  Issuance  of  a  FedSelect  check  by 
an  agency  in  payment  of  an  obligation 
shall  constitute  an  agreement  between 
the  issuing  agency  and  the  FMS.  The 
issuing  agency  shall  adhere  to  the  terms 
of  the  agreement,  including  those 
relating  to  fees  for  services  provided  by 
the  FMS.  as  expressedin  this  Part  and 
in  the  Treasiny  Financial  Manual. 
Volume  I.  Part  4,  Chapter  3500  (I  TFM 
4-3500),  entitled  "Issuance  Of 
FedSelect  Checks  By  Federal  Agencies." 

(c)  In  addition  to  the  provisions  of 
this  Part,  agencies  issuing  FedSelect 
checks  shall  adhere  to  instructions, 
contained  in  I  TFM  4-3500,  regarding 
items  such  as  procedures  for  opening 
and  closing  FedSelect  accounts  with  the 
FMS.  procedures  for  the  adjustment  of 
agency  FedSelect  accounts  where  losses 
are  the  responsibility  of  the  agency,  • 
procedures  for  the  adjustment  of  agency 
FedSelect  accounts  in  cases  of 
termination  of  FedSelect  services  by  the 
FMS,  and  performance  requirements  in 
the  issuance  of  FedSelect  checks. 

(d)  When  an  agency  fails  to  adhere  to 
the  provisions  of  this  Part  or  to  the 
instructions  contained  in  I  TFM  4-3500, 
the  FMS,  at  its  discretion,  may 
terminate  the  services  of  FedSelect 
checks.  The  FMS  shall  provide  the 
agency  with  prior  notification  of  the 
date  on  which  services  will  be 
terminated. 

§247.6    Depositary  Instttutions  and 
presenting^Mnks. 

(a)  A  depositary  institution's 
acceptance  of  a  FedSelect  check  issued 
pursuant  to  this  Part  shall  constitute  its 
agreement  to  the  provisions  of  this  Part. 

(b)  Each  depositary  institution  by  its 
action  of  handling  a  FedSelect  check 
shall  be  deemed  to  warrant  to  the 
Federal  Government  that  it  has  handled 
the  FedSelect  check  in  accordance  with 
the  requirements  of  the  Uniform 
Commercial  Code  (UCC)  and  this  part, 
including  the  presentment  warranties 
described  in  §  247.9. 

§247.7   Certmcation  and  internal  agency 
control. 

(a)  A  FedSelect  check  is  not  a  check 
drawn  on  the  United  States  Treasury. 
However,  where  the  drawer  of  a 
FedSelect  check  is  the  United  States,  the 
requirements  and  procedures  for 
disbursing  and  certifying  activities 
under  31  U.S.C  3321  apply  to  agency 
accountable  oflicera  issuing  FedSelect 
checks. 

(b)  FedSelect  checks  shall  be  drawn 
by  an  individual  who  is  duly  authorized 
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by  the  agency,  and  shall  be  certified  by 
a  certifying  officer. 

(c)  When  an  agency  issues  a  FedSelect 
check  in  payment  of  a  United  States 
obligation,  such  agency  certifies  the 
issuance  of  the  payment 
contemporaneous  to  the  issuance  of  the 
FedSelect  check.  Therefore,  where 
FedSelect  checks  are  issued  through  an 
automated  system,  certification  occurs 
through  the  on-line  data  transfer 
between  the  agency  issuing  a  FedSelect 
check  and  the  FMS. 

(d)  Agencies  shall  ensure  that  there 
are  proper  internal  controls  over  the 
issuance  of  FedSelect  checks,  including 
payment  authorization,  check  issuance, 
and  reconciliations.  Payment 
authorization  is  the  process  by  which 
vouchers  or  invoices  are  approved  for 
payment  by  individuals  designated  to 
do  sio  by  the  head  of  the  agency,  or  their 
designees.  Check  issuance  is  the 
physical  issuance  of  a  FedSelect  check 
in  payment  of  a  duly  approved  voucher 
or  invoice.  Reconciliation  is  the  process 
by  which  amounts  authorized  for 
payment  are  verified  against  amounts  of 
checks  issued. 

§247.8   Presentment 

(a)  Presentment  of  FedSelect  checks 
must  be  made  to  the  payor  Reserve 
Bank.  FedSelect  checks  must  be 
presented  through  normal  banking 
channels. 

(b)  FedSelect  checks  may  have 
different  periods  of  payability 
depending  on  the  agencies' 
requirements.  The  standard  period  of 
payability  will  be  90  days.  However,  at 
the  request  of  an  agency  to  the  FMS.  the 
payability  of  a  FedSelect  check  may  be 
increased  to  120  days. 

(c)  FedSelect  checks  shall  bear  a  pre- 
printed legend.  "Void  After  90  Days."  or 

'Void  Alter  120  Days." 

(d)  When  an  outstanding  FedSelect 
check  reaches  its  stale-date,  a 
cancellation  indicator  will  be  placed 
against  it  and  its  status  reflected  as 
canceled  due  to  stale-dating.  A  payor 
Reserve  Bank  will  refuse  to  pay  a 
FedSelect  check  presented  to  the  bank 
of  first  presentment  more  than  the 
number  of  days  stated  on  the  FedSelect 
check.  A  FedSelect  check  not  timely 
presented  should  be  surrendered  by  the 
holder  to  the  payor  Reserve  Bank  as  a 
non-cash  item.  The  issuance  of  another 
FedSelect  check  to  replace  a  lost,  stolen, 
or  destroyed  FedSelect  check  must  be 
made  in  accordance  with  §  247.10. 

§247.9   Prtsentment  warranties. 

(a)  Presenting  banks  and  indorsers  of 
the  FedSelect  check  are  deemed  to 
guarantee  that  all  prior  indorsements  are 
genuine,  whether  or  not  an  express 


guaranty  is  placed  on  the  FedSelect 
check.  When  the  first  indorsement  has 
been  made  by  one  other  than  the  payee 
personally,  the  presenting  bank  and  the 
indorsers  are  deemed  to  guarantee,  in 
addition  to  other  warranties,  that  the 
person  who  so  indorsed  had  unqualified 
capacity  and  authority  to  indorse  the 
check  on  behalf  of  the  payee. 

(b)  A  presenting  bank  makes  the 
warranties  required  of  a  sender  under 
Subpart  A  of  12  CFR  part  210 
(Regulation  J).  This  section  does  not 
limit  any  warranty  by  a  presenter  or 
other  party  arising  under  State  law. 
Neither  the  Department,  an  agency  nor 
a  Reserve  Bank  is  barred  from 
recovering  on  a  breach  of  warranty 
solely  because: 

(1)  The  negligence  of  the  Department, 
an  agency  or  of  a  Reserve  Bank,  as  fiscal 
agent,  had  contributed  to  a  fraudulent 
indorsement  or  material  alteration; 

(2)  The  E)epaitment.  an  agency  or  a 
Reserve  Bank,  as  fiscal  agent,  had  failed 
to  discover  promptly  an  unauthorized 
signature  or  alteration; 

(3)  An  imposter  had  fraudulently 
caused  the  issuance  of  a  FedSelect 
check  in  the  name  of  any  existing  payee 
or  fictitious  payee;  or 

(4)  An  employee  of  the  Department, 
an  agency  or  a  Reserve  Bank,  as  fiscal 
agent,  had  caused  the  fraudulent 
issuance  of  a  FedSelect  check  in  the 
name  of  any  existing  payee  or  fictitious 
payee. 

(c)  In  the  event  of  a  breach  of 
vvarranty.  the  payor  Reserve  Bank  may 
either  return  the  item  to  the  presenting 
bank  or  send  to  the  presenting  bank 
notice  of  the  breach.  If,  upon  receipt  of 
the  returned  check  or  notice  of  the 
breach,  the  presenting  bank  does  not 
make  prompt  restitution,  the 
Department,  an  agency  or  the  payor 
Reserve  Bank  may  begin  appropriate 
collection  procedures. 

§  247.1 0    Notice  and  replacement— non- 
receipt,  theft,  toss  or  destruction;  late 
presentment 

(a)  If  an  agency  has  notice  that  a 
FedSelect  check  is  not  received  by  the 
payee  within  a  reasonable  time  after  a 
payment  is  due,  or  that  a  FedSelect 
check  is  lost,  stolen  or  destroyed,  the 
agency  must  request  to  the  FMS  that  a 
stop  payment  order  be  placed  on  that 
item.  The  notice  may  be  given  by 
telephone  or  facsimile,  but  if  it  is  given 
by  telephone,  such  notice  must  be 
confirmed  in  writing  before  another 
payment  is  issued.  The  notification 
must  contain  sufficient  information  to 
identify  the  account  and/or  the 
obligation  to  which  the  payment  is 
related.  Payment  on  a  FedSelect  check 
is  stopped  if  the  notice  of  non-receipt. 


loss,  theft,  or  destruction  is  received 
from  the  agency  at  such  time  and  in 
such  manner  as  to  afford  the  payor 
Reserve  Bank  and  the  FMS  a  reasonable 
opportunity  to  act  on  it  prior  to  final 
payment,  as  provided  by  applicable  law 
Once  a  stop  payment  order  has  been 
placed  against  an  outstanding  FedSelect 
check,  such  stop  payment  order  will  not 
be  removed. 

(b)  The  agency  that  issued  the 
FedSelect  check  will  issue  another 
FedSelect  check  to  replace  a  lost,  stolen 
or  destroyed  FedSelect  check,  or  other 
form  of  payment,  at  its  discretion.  Items 
an  agency  may  require  before  issuing 
another  FedSelect  check  include: 

(1)  Written  confirmation  that  thp 
original  FedSelect  check  was  lost, 
stolen,  or  destroyed; 

(2)  Confirmation  from  the  FMS  ihat 
the  original  FedSelect  check  is  unpaid, 

(3)  A  determination  that  recoverj*  of 
the  original  FedSelect  check  is  unlikely: 
and 

(4)  An  indemnification  agreement 
executed  by  the  payee  and/or  indorsee 

(c)  If  a  payor  Reserve  Bank  refuses 
payment  on  a  FedSelect  check  solely  as 
a  result  of  §  247.8(c).  the  agency  that 
issued  the  original  FedSelect  check  may 
issue,  at  its  discretion,  another 
FedSelect  check,  or  other  form  of 
payment,  to  a  payee  or  holder  upon 
surrender  of  the  original  FedSelect 
check  and  execution  of  such 
indemnification  agreement  as  maybe 
required  by  the  agency. 

(d)  Upon  verification  of  the  existence 
of  a  forged  or  imauthorized  indorseraeni 
on  a  FedSelect  check  which  has  been 
finally  paid,  the  agency  that  issued  the 
original  FedSelect  check  may  issue,  at 
its  discretion,  another  FedSelect  check 
or  other  fbnn  of  pa>'ment  to  the  person 
entitled.  Disputes  as  to  any  continuing 
obligations  for  payment  remain  between 
the  agency  that  issued  the  pa>inent  and 
the  payee.  Prior  to  the  issuance  of 
another  FedSelect  check,  the  payee  or 
indorsee  of  the  original  FedSelect  check 
may  be  required  to  execute  an  affidavit 
asserting  that  the  payee  or  indorsee  was 
in  no  way  involved  in  the  fraudulent  or 
imauthorized  indorsement  of  the 
original  FedSelect  check,  in  addition  »o 
any  indemnification  agreement  required 
by  the  agency. 

(e)  In  the  case  of  a  FedSelect  check 
payable  to  the  order  of  two  or  more 
persons,  the  requirements  of  this  8et:tioi> 
apply  to  all  designated  payees. 

§  247.1 1    Losses  and  accountability. 

(a)  Agencies  will  be  accountable  fui 
all  losses  arising  out  of  agency  activit\ 
related  to  the  issuance  of  FedSelect 
checks.  Such  activities  include 
negligence,  fraud  perpetrated  by  an 
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employee  or  agent  of  the  agency,  and 
fraud  perpetrated  by  a  service-provider 
or  vendor  receiving  a  FedSelect  check  as 
payment. 

(o)  If  an  agency  had  notice  that  a 
FedSelect  check  was  not  received  by  the 
payee  within  a  reasonable  time  after  a 
payment  is  due,  or  that  a  FedSelect 
check  is  lost,  stolen  or  destroyed,  and 
the  agency  failed  to  request  to  the  FMS 
that  a  stop  payment  order  be  placed  on 
that  item  pursuant  to  §  247.10(a),  the 
agency  will  be  accountable  for  any  loss 
occurring  as  a  result  of  the  failure  to 
request  stop  payment  in  a  timely 
fashion.  • 

(c)  Losses  caused  by  the  fault  or 
negligence  of  the  FMS  will  be  the 
accountability  of  the  FMS.  Such  losses 
include  failure  to  adhere  to  a  request  by 
an  agency  to  place  a  stop  payment  order 
on  an  item  in  accordance  with 

§  247.10(a). 

(d)  The  FMS  will  be  accountable  for 
losses  caused  by  third-parties,  including 
losses  caused  by  alteration,  counterfeit 
and  forgery  of  the  payee  indorsement, 
unless  such  losses  occur  as  described  in 
paragraphs  (a)  and  (b)  of  this  section. 

§247.12    Debt  collection. 

(a)  Agencies  are  responsible  for 
collection  procedures  on  all  improperly 
paid  items  arising  imder  the 
circumstances  d^cribed  in  paragraphs 
(a)  and  (b)  of  §247.11.  However, 
excepting  cases  of  fraud,  an  agency 
should  write  off  a  debt  and  refer  it  to  the 
FMS  for  collection  if  it  is  not  resolved 
within  90  days  after  the  item  was  paid. 
When  the  FMS  collects  on  the  debt,  the 
funds  will  be  returned  to  the  agency 
minus  an  administrative  fee  for  the 
collection,  in  accordance  with  rules  set 
forth  in  I TFM  4-3500.  Accountability 
for  a  debt  remains  with  the  agency  in 
accordance  with  §247.11. 

(b)  The  FMS  is  responsible  for 
collection  procedures  on  all  improperly 
paid  items  arising  under  the 
circumstances  described  in  paragraphs 

(c)  and  (d)  of  §  247.11.  With  all  such 
items,  the  FMS  will  make  an  initial 
demand  for  refund  of  the  amount  of  a 
check  payment  to  the  presenting  bank  or 
any  other  debtor.  This  demand  shall 
advise  the  presenting  bank  or  debtor  of 
the  amount  demanded  and  the  reason 
for  the  demand.  All  delinquent  debts 
will  be  subject  to  interest,  penalties  and 
administrative  fees  in  accordance  with 
the  Federal  Claims  Collections 
Standards.  Any  discrepancies  should  be 
brought  to  the  attention  of  the  FMS. 

1247.13    Funds  for  losMS. 

(a)  If  collection  efforts  by  the  FMS  for 
debts  arising  under  paragraphs  (c)  and 

(d)  of  §  247.11  are  unsuccessful,  sources 


uni 


ids  for  the  payment  of  such  losses 
iude  FMS  appropriations,  to  the 
int  available,  funds  collected  from 
ibursement  fees  for  services 
[vided  by  the  FMS  pursuant  to 
i7.5(b),  and  other  available  sources. 
0  Reimbursement  fees  paid  by 
icies  to  the  FMS  for  FedSelect  check 
'ices  will  be  retained  for  payment  of 
:ollectible  losses,  consistent  with  all 
ilicable  laws. 


§  247.1 4    AddMonal  requirements. 

any  case  or  any  class  of  cases 
arising  under  these  regulations,  the  FMS 
or  the  agency  that  issued  the  FedSelect 
check  may  require  such  additional 
evidence  of  loss,  improper  indorsement 
or  entitlement  to  another  payment  may 
be  pecessary  for  the  protection  of  the 
interests  of  the  United  States. 

§247.15   Waiver  of  regulations. 

The  FMS  reserves  the  right  to  waive 
any  provision(s)  of  these  regulations  in 
an; '  case  or  class  of  cases  for  the 
coi  ivenience  of  the  United  States  or  in 
on  er  to  relieve  any  person(s)  of 
un  lecessary  hardship,  if  such  action  is 
no  inconsistent  with  law,  does  not 
impair  any  existing  rights,  and  the  FMS 
is  satisfied  that  such  action  will  not 
suiject  the  United  States  to  any 
su  tstantial  expense  or  liability. 

§  2 17.1  S   Supplentents,  amendments  or 
rmlsions. 

'  "he  FMS  may,  at  any  time,  prescribe 
su  iplemental,  amendatory,  or  revised 
re]  Illations  or  revoke  the  regulations  in 
tksPart. 

I  tated:  August  5, 1994. 
Mi  Jiael  T.  Smokovich, 
Ac  ing  Commissioner. 
IF]  Doc.  94-25780  Filed  10-20-94;  8:45  am] 
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CFR  Part  52 


[M  19-O2-«603;  FRL-6094-«I 

Af  proval  and  Promulgation  of 
Im  slementatlon  Plans;  Michigan: 
El  tension  of  Comment  Period 

AG  ENCY:  Environmental  Protection 
Aj  ency  (USEPA). 

AC  nON:  Proposed  rule;  extension  of  the 
CO  nment  period. 


SU  MMARY:  The  USEPA  is  extending  the 
CO  [nment  period  for  a  proposed  action 
pi  blished  June  15. 1994  (59  FR  30742). 
Oi  I  June  15, 1994  USEPA  proposed 
di  .approval  of  the  State  Implementation 
PI  in  (SIP)  submitted  by  the  State  of 


Michigan  for  the  purpose  of  bringing 
about  the  attainment  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerod^Tiamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM). 
On  August  2, 1994  (59  FR  39311) 
USEPA  extended  the  comment  period, 
at  the  State's  request,  to  September  14, 
1994.  At  the  request  of  the  Michigan 
Department  of  Natural  Resources, 
USEPA  is  extending  the  comment 
period. 

DATES:  Comments  on  the  June  15. 1994 
(59  FR  30742),  proposed  action  are  due 
October  31, 1994. 
ADDRESSES:  Comments  may  be 
submitted  to  Christos  Panos, 
Environmental  Engineer.  Reg\dation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604- 
3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos.  (312)  353-8328. 

Dated:  October  12, 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc  94-26197  Filed  10-20-94;  8:45  am] 
BW.LIWG  cooc  mt»  so  p 


40CFRPart52 
(CA-71-«-«350:  FFtL-6d94-q 

Approval  and  Promulgation  of 
implementation  Plans;  Califomia  State 
Implementation  Plan  Revision; 
Monteray  Bay  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Califomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  emissions  of 
volatile  organic  compounds  (VOCs) 
from  storage  of  organic  liquids,  gasoline 
transfer  operations,  and  steam  drive 
wells.  The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compoimds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
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and  sectmdary  ambient  air  qiiality 
standards  and  plan  reqxurements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  November  21, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meet.  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Enviroimiental  Protection  Agmcy, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hotu-s.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

Califomia  Air  Resources  Board. 
Stationary  Source  Diviaon,  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento.  CA  95814. 

Monterey  Bay  Unified  Air  Pollution 
Control  District.  24580  Silvercloud 
Court,  Monterey.  CA  93940. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protectirai  Agency, 
Region  DC.  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1200. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
Monterey  Bay  Area.  43  FR  8964,  40  CFR 
81.305.  Because  these  areas  were  unable 
to  meet  the  statiitory  attainment  date  of 
December  31, 1982,  Califomia  requested 
under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
40  CFR  52.238.  On  May  26, 1988.  EPA 
notified  the  Ck>vemor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
pre-amended  Act,  that  the  above 
district's  portions  of  the  Califwnia  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SiP-Call).  On 
November  15. 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  raiacted. 
Public  Law  101-549, 104  StaL  2399, 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(aK2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  estaUiiilied  a  deadline  of  May 
15, 1991  bit  states  to  sulanit  OMTecticHts 
of  those  deficiencias. 


Section  182(a)(2)(A)  applies  to  areas 
designated  as  ncHiattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  mles 
pursuant  to  pre-amended  section  172tb) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas'.  The  Monterey  Bay  Area  is 
classified  as  moderate  2;  therefore,  this 
area  was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15. 1991 
deadline. 

This  dociunent  addresses  EPA's 
proposed  action  for  the  following  mles 
fi'om  the  Monterev  Bay  Unified  Air 
Pollution  C:ontrorDistrict  (MBUAPCD): 
Rule  417.  Storage  of  Organic  Liquids; 
Rule  418,  Transfer  of  Cktsohne  into 
Stationary  Storage  Containers;  and  Rule 
427,  Steam  Drive  Cmde  Oil  Production 
Wells.  On  June  8. 1993,  the  State  of 
Califomia  was  issued  a  finding  of 
nonsubmittal  for  the  above  rules,  thus 
starting  an  18  month  sanctions  clock 
under  section  179(a)  of  the  CAA.  In 
addition,  section  110(c)  of  the  Act 
provides  that  EPA  promulgate  a  Federal 
Implementation  Plan  (FTP)  no  later  than 
two  years  after  a  finding  under  section 
179(a).  The  mles  being  acted  upon  in 
this  document  were  adopted  by  the 
MBUAPCD  on  August  25, 1993  and 
were  submitted  by  the  State  of 
Califomia  to  EPA  on  November  18, 
1993.  The  mandatory  sanctions  clock 
was  stopped  on  December  23, 1993 
when  EPA  determined  that  the  State 
had  made  a  complete  submittal 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 , 
appendix  V.'  By  this  document.  EPA  is 
proposing  to  approve  these  mles  into 
the  SIP.  Final  approval  of  these  mle 
revisions  will  incorporate  the 
regulations  into  the  federally  approved 
SIP  and  stop  the  FEP  clock. 


'  Among  other  things,  the  pre-amendmetit 
guidance  consists  of  those  portioos  of  tbe  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  450M  fNovemher  24,  19«7); 
"Issues  Relating  to  VOC  Regulation  Cutpoinls. 
Dericiencies.  and  Deviations.  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Regisler  on  May  25, 1968); 
and  tbe  existing  cootrol  technique  guideiiDes 
(CTGs). 

2  The  Monterey  Bay  Area  retained  its  designation 
of  nonattainment  and  was  dassifled  by  operaTton  of 
law  pursuant  to  sections  t07td)  and  181(aj  upon  the 
date  of  enactment  of  the  CAA.  Sm  56  FR  S6694 
(November  6, 1991). 

'  EPA  adoplad  Uie  complateoeas  criiena  on 
February  16. 1990  (S5  FR  SS30)  and,  pursuant  to 
section  110fk)(l)(A)of  theCAA,  raviaedtheeriferia 
on  Aaguat  2t,  tWI  (SS  FR  4221R|. 


Rule  417  controls  VOCs  associated 
with  organic  liquid  storage,  and  Rule 
418  controls  VOCs  during  the  transfer  of 
gasoline  from  delivery  vessels  into 
storage  containers.  Rule  427  controls 
emissions  from  oil  wells  where 
production  has  been  enhanced  by  steam 
injection.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
the  District's  efforts  to  achieve  the 
National  Ambient  Air  C^iality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  mles. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  mle,  EPA  must  evaluate  "the  rale 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  fotuid 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VCX:  mle  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emis«ons.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
mles,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTTG)  documents. 
The  CTGs  are  based  on  the  underMng 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  mles.  See  section 
182(a)(2)(A).  The  CTG  documents 
applicable  to  Rule  417  are  entitled, 
"Control  of  Volatile  Organic  Emissions 
from  Petroleum  Liquid  Storage  in 
External  Floating  Roof  Tanks,"  EPA- 
450/2-78-047  and  "Control  of  Volatile 
Organic  Emissions  from  Petroleum 
Liquid  Storage  in  Fixed  Roof  Tanks," 
EPA^50/2-77-036.  The  CTG 
documents  applicable  to  Rule  418  are 
"Cxmtrol  of  Volatile  Organic  Compound 
Leaks  fix)m  Gasoline  Tank  Trucks  and 
Vapor  Collection  Systems."  EPA-450/2- 
78-051  and  "Control  of  Volatile  Organic 
Emissions  from  Bulk  Gasoline  Plants." 
EPA-450/2-77-035.  For  some  source 
categories,  such  as  steam-enhanced  oil 
production  wells,  EPA  did  not  publish 
a  CTG.  In  such  cases,  the  District  makes 
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a  determination  of  what  controls  are 
required  to  satisfy  the  RACT 
requirement  by  reviewing  the  operations 
of  facilities  within  the  affected  source 
category.  In  that  review,  the 
technological  and  economic  feasibility 
of  the  proposed  controls  are  considered. 
Additionally,  for  both  CTG  and  non- 
CTG  rules,  die  District  may  rely  on  EPA 
policy  documents,  such  as  the  Blue 
Book,  to  ensure  that  the  adopted  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

MBUAPCD  Rule  417,  Storage  of 
Organic  Liquids,  includes  the  following 
significant  changes  from  the  current  SIP: 

1.  Gap^  requirements  for  vapor- 
mounted  primary  seals  have  been 
added. 

2.  Recordkeeping,  definitions,  and  test 
methods  have  been  added. 

MBUAPCD  Rule  418,  Transfer  of 
Gasoline  into  Stationary  Storage 
Containers,  includes  the  following 
major  changes  from  the  SIP: 

1.  An  exemption  for  agricultural  tanks 
has  been  revised  to  be  consistent  with" 
EPA  policy. 

2.  Recordkeeping,  definitions,  and  test 
methods  have  been  added. 

3.  Executive  Officer  discretion  in 
determining  equivalence  of  emission 
controls  has  been  deleted. 

MBUAPCD  Rule  427,  Steam  Drive 
Crude  Oil  Production  Wells,  includes 
the  following  significant  changes  from 
the  SIP: 

1.  Operational  and  repair 
requirements  have  been  added. 

2.  Definitions,  reporting, 
recordkeeping,  and  test  methods  tave 
been  added. 

3.  Executive  Officer  discretion  in 
determining  compliance  equivalency 
has  been  deleted. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
MBUAPCD  Rule  417,  Rul^  418,  and 
Rule  427  are  being  proposed  for 
approval  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  emy  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


iLa 


Rflgulatory  Process 

Jnder  the  Regulatory  Flexibility  Act, 
5  '  JS.C.  600  et  seq.,  EPA  must  prepare 
a  1  Bgulatory  flexibility  analysis 
asi  lessing  the  impact  of  any  proposed  or 
fit  ^1  rule  on  small  entities.  5  U.S.C.  603 
an  i  604.  Alternatively,  EPA  may  certify 
thi  it  the  rule  will  not  have  a  significant 
im  3act  on  a  substantial  nimiber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 

terprises  and  government  entities 
jurisdiction  over  populations  of 
than  50,000. 

IP  approvals  under  sections  110  and 
30k  and  subchapter  I,  part  D  of  the  CAA 
dolnot  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
St^te  is  already  imposing.  Therefore, 
betause  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  i  regulatory  flexibility  analysis  would 
coistitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
coAceming  SIPs  on  such  groimds. 
Uiiion  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.4.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
74j0(a)(2). 

'he  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
act  on  from  Executive  Order  12866 
re\  iew. 

Li<  of  Subjects  in  40  CFR  Part  52 

invironmental  protection.  Air 
po  lution  control.  Hydrocarbons, 
Inl  jrgovemmental  relations.  Ozone, 
Re  )orting  and  recordkeeping 
rec  uirements. 

J  uthority:  42  U.S.C.  7401-7671q. 

Iated:Octo^rll,1994.    .^^ 
Joh  B  Wise, 

Aa  ing  Regional  Administrator. 
IFF  Doc.  94-26198  Filed  10-20-94;  8:45  am) 
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40pFR  Part  180 

[PF  1F3923/P593;  FRL-4916-1] 

Rir|2070-ACl8 

Pe^icide  Tolerances  for  Cyfluthrin 

AQtNCY:  Environmental  Protection 
Ag  mcy  (EPA). 

AC  ION:  Proposed  rule. 


SUI  MARY:  EPA  proposes  to  amend 
tol  irances  for  residues  of  the  synthetic 
pyi  ethroid  cyfluthrin  in  or  on  the  raw 
agi  icuhural  commodities  (RAC's)  milk, 
me  It.  fat.  and  meat  byproducts  of  cattle 


and  establish  a  tolerance  for  milkfat. 
The  proposed  regulation  to  amend  the 
tolerances  and  establish  a  maximum 
permissible  level  for  residues  of  the 
pesticide  in  milkfat  was  requested  in  a 
petition  submitted  by  Miles  Corp., 
Animal  Products  (formerly  Mobay 
Corp.). 

DATES:  Comments,  identified  by  the 
document  control  number,  (PP  1F3923/ 
P593],  must  be  received  on  or  before 
November  21, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwry.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Iifformation" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM  13),  Registration  Division 
{7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  200,  CM  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202, 
(703)-305-6100. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  April  3, 1991  (56  FR 
13642),  which  announced  that  Miles 
Corp.  had  submitted  pesticide  petition    " 
(PP)  1F3923  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a{d),  amend  40  CFR  180.436  by 
increasing  tolerances  for  residues  of  the 
insecticide  cyfluthrin,  [cyano(4-fluoro- 
3-phenoxyphenyl]-methyl-3-l2,2- 
dichloroethenyll-2,2- 
dimethylcyclopropanecarboxylate),  in 
or  on  the  raw  agricultural  commodities 
milk  to  0.08  part  per  million  (ppm) 
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(fit)m  0.01  ppm)  and  meat,  fat.  and  meat 
byproducts  of  cattle  to  0.40  ppm  (from 
0.05  ppm).  The  proposal  to  increase 
tolerances  was  submitted  in  support  of 
direct  application  (pour-on)  of  the 
pesticide  Bayocide  Pour  On  Insecticide 
containing  cyfluthrin  to  lactating  dairy 
and  beef  cattle. 

A  review  of  the  data  indicated  that 
cyfluthrin  residues  concentrate  in  fat; 
therefore.  Miles  Corp.  was  asked  to 
amend  the  petition  by  requesting  an 
appropriate  milkfat  tolerance.  On 
February  14, 1994,  Miles  Corp. 
submitted  an  amended  pesticide 
petition  proposing  that  tolerances  be 
established  for  milkfat  at  2.5  ppm 
(reflecting  0.08  ppm  in  whole  milk). 

The  data  submitted  in  support  of 
these  tolerances  and  other  relevant 
material  have  been  evaluated.  The 
"  toxicological  and  metabolism  data  and 
analytical  methods  for  enforcement 
purposes  conadered  in  support  of  these 
tolerances  are  discussed  in  detail  in 
related  documents  published  in  the 
Federal  Register  of  August  16, 1989  (54 
FR  33718). 

A  dietary  exposure/risk  assessment 
was  performed  for  cyfluliirin  using  a 
Reference  Dose  (RfD)  of  0.025  mg/kg 
bwt/day,  based  on  a  no-observed-effect- 
level  (NOEL)  of  2.5  mg/kg/  bwt/day  and 
an  uncertainty  factw  of  100.  The  NOEL 
was  determined  in  a  2-year  rat  feeding 
study.  The  endpoint  effects  of  concern 
were  decreased  body  weights  and 
inflammation  of  the  kidneys.  The 
Theoretical  Maximimi  Residue 
Contribution  (TMRC)  from  established 
tolerances  utilizes  5.5%  of  the  RfD  for 
the  U.S.  population  or  11%  of  the  RfD 
if  tl»  new  tolerances  are  granted. 
Established  tolerances  utilize  20%  of 
the  RfD  for  nonnursing  infants  less  than 
1  year  old,  the  subgroup  with  the 
highest  estimated  exposure  to  cyfluthrin 
residues  or  30%  of  the  RfD  if  the  new 
tolerances  are  granted.  Generally 
speaking,  EPA  has  no  cause  for  concern 
if  total  residue  contributicm  for 
pubUshed  and  proposed  tolerances  is 
less  than  the  RH). 

The  netabolism  of  the  chemical  in 
animals  for  these  uses  is  adequately 
understood.  An  adequate  analtyical 
method,  gas-liquid  chrom^ograi^y,  is 
available  for  enforcement  purposes.  The 
enforcement  methodology  has  been 
submitted  to  the  Food  and  Drug 
Administration  for  publication  in  the 
Pesticide  Analytical  Manual,  Vol.  11 
(PAM II).  Because  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  D. 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  eniorcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Resources 


Branch,  Field  OpeaiaticMis  Dnisioa 
(7506C),  Office  of  PesUcide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washii^on.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1132.  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  (703}-305- 
5232. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  would 
protect  the  pubhc  health.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registraticm 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenttcide 
Act  (FIFRA)  as  amended  which  contains 
any  of  the  ingredients  listed  herein  may 
request  wnthin  30  days  after  pubUcation 
of  this  document  in  the  Federal  Raster 
that  this  rulemaking  proposal  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  |}ersons  are  invited  to 
submit  written  comments  on  the 
proposed  regulaticns.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  1F3923/P593}.  All 
written  comments  filed  in  response  to 
these  petitions  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  ^ove  btxn 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  nile  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competiticxi, 
jobs,  the  environment,  pi^lic  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  ^ency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  no\-el 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 


Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements,  or  establishing  or  raising 
food  additive  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  l  SO 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Repwting  and  recordkeeping 
requirements. 

Dated:  Octoberll,  1994. 
SluplMn  L.  JOIUUKMl. 

Director,  Registration  Division.  Office  of 
Pesticide  Prognms. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-[AMENDE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  amending  §  180.436  in  the  table 
therein  by  revising  the  entries  for  the 
fat.  meat,  and  meat  byproducts  (mbyp) 
of  cattle  and  revising  the  entry  for  milk, 
to  read  as  follows: 

§180.436    Cyfluthrin:  tolerances  for 
residues. 


ConmodHv  Parts  per 


CattJe,  fat  „.. 

Cattle,  ffieat „„ _ „. 

Cattle,  mbyp 

•  •  •  1 

Milkfat  (reflecting  0.08  ppm  in 
whole  milk)  _ 


0.40 
0.40 
0.40 


2.S0 


(FR  Doc  94-26195  Filed  10-20-94;  8:45  am| 
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40  CFR  Part  271 
[FRL-6093-2]. 

Michigan:  Final  Authorization  to 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  rulemaking 
and  public  comment  period. 

SUMMARY:  Michigan  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  management  program 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended 
(hereinafter  RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Michigan's  application  and  has  reached 
a  decision,  subject  to  public  review  and 
comment,  that  these  hazardous  waste 
management  program  revisions  satisfy 
all  of  the  requirements  necessary  to 
qualify  for  final  authorization.  Thus, 
EPA  intends  to  approve  Michigan's 
hazardous  waste  management  program 
revisions.  Michigan's  application  for 
program  revision  is  available  for  public 
review  and  comment. 

DATES:  All  comments  on  this  proposed 
hilemaking  must  be  received  by  4:30 
p.m.  central  time  on  November  21, 
1994. 

ADDRESSES:  Copies  of  the  State  of 
Michigan's  final  Authorization  Revision 
Application  are  available  during  normal 
business  hours  at  the  following 
addresses  for  inspection  and  copying: 
Library  of  Michigan,  Government 
Documents  Section,  717  West  Allegan, 
Lansing.  Michigan;  Olson  Library, 
Northeri)  Michigan  University,  Harden 
Circle  Drive,  Marquette,  Michigan;  Ms. 
Judy  Feigler,  US  EPA  Region  5,  RCRA 
Regulatory  Development' Section,  77 
West  Jackson,  Seventh  Floor,  Chicago, 
Illinois.  Written  comments  should  be 
sent  to:  Ms.  Judy  Feigler,  RCRA 
Regulatory  Development  Section  (HRM- 
7J),  USEPA.  Region  5,-77  West  Jackson, 
Chicago,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Feigler,  RCRA  Regulatory 
Development  Section,  at  the  USEPA 
address  noted  above  or  telephone  312/ 
886-4179. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA,  42  U.S.C. 
6929(b)  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with. 
and  no  less  stringent  than  the  Federal 
hazardous  waste  management  program. 


\  l^hen  eixher  EPA's  or  a  State 
pn  gram '5  controlling  statutory  or 
reg  ilatory  authority  is  modified  or 
suj  piemen  ted,  or  when  certain  other 
chj  nges  occur,  revisions  to  State 
has  ardous  waste  management  programs 
may  be  necessary.  Most  commonly. 
State  program  revisions  are  necessitated 
by  changes  to  EPA's  regulations  in  40 
CFR  parts  124,  260  through  268,  and 
27d.  The  procedures  that  States  and 
EPA  must  follow  for  revision  of  State 
pro-ams  are  found  at  40  CFR  271.21. 

fichigan 

lie  State  of  Michigan  initially 
iived  final  authorization  for  its 
lous  waste  management  program 
ive  on  October  30, 1986  (51  FR 
14-36805,  October  16, 1986). 
Subsequently,  Michigan  received 
autnorization  for  revisions  to  its 
program  effective  on  January  23, 1990 
(54^  225.  November  24. 1989),  June 
24. 1991  (56  FR  18517,  April  23,  1991), 
anc  November  30. 1993  (58  FR  51244, 
October  1,1993). 

C  n  November  8, 1991,  the  Governor 
of  lylichigan  issued  Executive  Order 
199fl-31,  which  resulted  in 
reoi  ganization  of  the  Michigan 
Dei  artment  of  Natural  Resources 
(MI  INR),  the  State  agency  that 
adr  linisters  the  RCRA  program  in  the 
Sta  B  of  Michigan.  However,  the  Order 
did  not  immediately  take  effect  due  to 
cou  1  challenges  by  the  State  House  of 
Rep  resentatives  and  environmental 
groi  ips.  A  State  Supreme  Court  ruling 
on  I  September  2, 1993,  upheld  the 
Go\  emor's  power  to  organize  the 
exe  lutive  branch  and  lifted  the  stay  on 
the  3rder,  making  the  Order 
imr  lediately  effective  on  September  2, 
199  5. 

G  1  March  10  and  August  18, 1994, 
Mic  ligan  submitted  an  application 
seel  ing  authorization  of  the  revised 
pro  ram.  The  application  consisted  of  a 
mo(  ified  program  description,  a 
Stat  sment  by  the  Michigan  Attorney 
Ger  Bfal,  and  an  addendum  to  the 
mei  lorandum  of  agreement  between  the 
Stat  B  and  EPA  outlining  the  policies, 
resj  onsibihties  and  procedures  under 
wh:  :h  the  program  is  administered. 

E  'A  has  reviewed  Michigan's 
app  ication  and  has  determined  that  the 
MD  vIR's  operation  of  the  State 
haz  irdous  waste  management  program 
con  inued  on  and  after  September  2, 
199 }.  without  interruption,  and  the 
MD  ^R  has  continued  to  act  as  the  lead 
Stal  3  agency  responsible  for 
adn  inistering  tlie  program.  EPA  has 
alsc  determined  that  the  reorganized 
MD  sIR  did  not  result  in  significant 
mo<  ification  of  Michigan's  hazardous 
was  :e  management  program,  nor  did  the 


Order  transfer  any  part  of  the  program 
torn  the  approved  State  agency  to  any 
other  State  agency.  Therefore,  EPA  does 
not  view  the  reorganization  as  a  transfer 
within  the  purview  of  §  271.21(c). 

Consequently,  EPA  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Michigan's  hazardous 
waste  program,  as  revised,  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  The  public  may 
submit  written  comments  on  EPA's 
decision  up  until  November  21, 1994. 
Copies  of  Michigan's  application  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  Michigan's  program 
revision  shall  become  effective  when 
the  Regional  Administrator's  final 
approval  is  published  in  the  Federal 
Register.  If  adverse  comment  pertaining 
to  Michigan's  program  revision  is 
received  during  the  comment  period, 
EPA  will  publish  either:  (1)  A  notice  of 
disapproval;  or  (2)  a  final  rulemaking 
approving  the  modifications,  which 
would  include  appropriate  comment 
response. 

If  final  approval  is  granted,  Michigan 
will  maintain  final  authorization  to 
operate  its  hazardous  waste 
management  program  as  revised.  MDNR 
will  continue  to  have  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities. 
Michigan  also  will  maintain  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of 
RCRA,  and  to  take  enforcement  actions 
under  sections  3008,  3013  and  7003  of 
RCRA. 

Michigan  is  not  seeking  authority  to 
operate  the  Federal  program  on  Indian 
lands.  This  authority  will  remain  with 
EPA  unless  provided  otherwise  in  a 
future  statute  or  regulation. 

Compliance  with  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive    - 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  nor  will  it 
impose  any  new  burdens  on  small 
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entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subiects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C  6912(a).  6926,  6974(b). 

Dated:  September  30, 1994. 
Valdas  V.  Adamkus. 
Begiona]  Administrator. 
IFR  Doc.  94-25919  Filed  10-20-94;  8:45  am] 
BILUNQ  COOC  I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 
P.D.  1011940] 

Northeast  Muitispecies  Fishery;  Public 
Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  <NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 

supplemental  environmental  impact 

statement  (SEIS);  request  for  comments. 

SUMMARY:  NMFS  announces  the 
intention  of  the  New  England  Fishery 
Management  Council  (Council)  to 
prepare  an  SEIS  for  proposed 
Amendment  7  to  the  Northeast 
Muitispecies  Fishery  Management  Plan 
(FMP).  The  most  recent  Northeast 
Fisheries  Science  Center's  (NEFSC) 
Stock  Assessment  Workshop  (SAW  18) 
for  Georges  Bank  cod  and  Georges  Bank 
yellowtail  flounder  recommends  that,  in 
order  to  avert  a  collapse  of  cod  and 
improve  stock  rebuilding  for  yellowtail, 
fishing  mortality  should  be  reduced  to 
as  low  a  level  as  possible,  approaching 
zero.  In  the  development  of  Amendment 


7,  the  Council  proposes  to  adopt  the 
SAW's  recommendation  and  consider 
all  options  in  meeting  this  objective 
while  addressing  the  issue  of 
displacement  of  fishing  effort.  The 
Coujicil  also  annoimces  a  continuing 
public  process  to  determine  the  scope  of 
issues  under  consideration.  The  purpose 
of  this  document  is  to  inform  the  public 
of  this  process  and  of  the  opportunity  to 
participate  in  the  further  development 
of  Amendment  7  to  the  FMP.  All 
persons  affected  by,  or  otherwise 
interested  in,  the  proposed  amendment 
are  invited  to  participate  in  determining 
the  scope  of  significant  issues  to  be 
considered  in  the  SEIS  by  submitting 
written  comments.  The  scoping  process 
also  will  identify  and  eliminate  issues 
that  are  not  significant  from  detailed 
study. 

DATES:  The  Council  and  its  Groundfish 
Oversight  Committee  will  discuss 
Amendment  7  at  regularly  scheduled 
meetings.  The  public  will  be  notified 
(by  Federal  Register  notice)  of  the 
specific  agendas  and  starting  times  at 
least  2  weeks  prior  to  Council  meetings. 
The  currently  scheduled  meetings  are  as 
follows: 

1.  October  14, 1994,  9:30  a.m. 
Groundfish  Committee,  Boston,  MA 

2.  October  26-27, 1994,  Council. 
Danvers,  MA 

3.  December  7-8, 1994,  Council, 
Danvers,  MA 

ADDRESSES:  Send  written  comments  on 
the  scoping  process  and  scope  of  the 
SEIS  to  Douglas  G.  Marshall,  Executive 
Director,  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01906-1097. 

The  meetings  will  be  held  at  the 
following  locations: 

1.  Boston— Captain  John  Foster 
WiUiams  Coast  Guard  Building, 
408  Atlantic  Avenue,  Boston,  MA 
02202 

2.  Danvers — King's  Grant  Inn,  Route 
128  &  Trask  Lane,  Danvers,  MA  01923 

3.  Danvers— King's  Grant  Inn,  Route 
128  &  Trask  Lane,  Danvers,  MA  019230 

As  additional  meetings  are  scheduled, 
they  will  be  announced  by  notice  in  the 
Federal  Register.  PubUc  hearings  will 
be  scheduled  after  completion  of  the 
Draft  SEIS;  notice  of  the  hearings  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
617-231-0422. 

SUPPLEMENTARY  INFORMATION:  Many  of 
the  New  England  muitispecies  stocks 
are  over-exploited  and  at  extremely  low 
levels  of  abundance.  Scientists  believe 
that  cod,  haddock  and  yellowtail 
flounder,  the  three  main  species  making 
up  the  Northeast  muitispecies  stock 


group,  are  near  or  at  the  point  of 
collapse.  Under  such  conditions,  the 
fishery  can  expect  a  prolonged  period 
during  which  landings  from  the 
resource  are  substantially  below  their 
long-term  potential.  Due  to  the  reduced 
spawning  stock  size,  the  probability  is 
low  that  sufficient  numbers  of  fish  will 
be  produced  to  replace  those  being 
removed,  further  jeopardizing  or 
delaying  stock  recovery. 

Amendment  5  to  the  FMP  was 
implemented  on  March  1,  1994 
(59  FR  9872).  and  was  intended  to 
eliminate  overfishing  through  an 
incremental  effort-reduction  program, 
mesh-size  increase,  expanded  spawning 
area  closures  and  other  measures.  Wh»»n 
the  Council  adopted  objectives  for  the 
amendment  more  than  3  years  ago,  cod. 
haddock,  and  yellowtail  flounder  stocks 
were  being  fished  at  a  rate  that  was  on 
average  twice  what  could  be  sustained 
over  die  long  term,  so  it  designed  a  plan 
to  reduce  fishing  effort  bv  half. 

In  the  fall  of  1993,  NMFS  informed 
the  Council  that  the  condition  of  the 
Georges  Bank  haddock  stock  was 
deteriorating  and  in  need  of  more 
protection  than  was  provided  by 
Amendment  5.  NMFS  implemented 
emergency  regulations  on 
January  3',  1994(59  FR  26),  which 
essentially  limited  the  possession  limit 
of  haddock  to  500  lb  (226.8  kg)  and 
extended  the  time  and  area  closure  for 
Closed  Area  H,  and  subsequently 
prepared  and  implemented  these 
measures  on  a  permanent  basis  under 
Amendment  6  (59  FR  32134. 
June  22,  1994). 

During  the  Amendment  5 
development  and  implementation 
period,  fishing  mortality  rates  increased 
and  the  downward  trends  in  stock  size 
and  yields  continued.  The  recent  stock 
assessment  from  the  NEFSC  (SAW  18) 
addresses  the  status  of  Georges  Bank 
cod  and  yellowtail  flounder  stocks  and 
concludes  that  Amendment  5  is  clearly 
inadequate  to  achieve  the  reductions  in 
fishing  mortality  rates  needed  to  allow 
for  appreciable  stock  rebuilding. 
Further,  SAW  18  advises  that  fishing 
mortality  levels  need  to  be  reduced  to  as 
low  a  level  as  possible,  approaching 
zero,  in  order  to  avert  a  collapse  of  cod 
and  improve  the  prospects  of  stock 
rebuilding  for  yellowtail  floimder.  This 
assessment  coupled  with  the  severely 
depleted  condition  of  the  haddock  slock 
and  similar  advice  bom  the  NEFSC 
(SAW  17)  concerning  Southern  New 
England  yellowtail,  presents  an 
alarming  picture  of  the  overall  status  of 
the  New  England  muitispecies  fisher\'. 
Thus,  even  though  the  effort  reductions 
required  by  Amendment  5  are  very 
restrictive,  they  are  insufficient.  The 
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Ckiuncil  now  intends  to  prevent  an  even 
worse  scenario  for  the  multispecies 
resource  by  severely  reducing  fishing 
effort  sooner  and  perhaps  by  more  than 
what  is  required  by  Amendment  5. 

The  Council  voted  at  its  September 
21-22. 1994  meeting  to  recommend  that 
the  Croundfish  Committee  (Committee) 
immediately  begin  the  development  of 
an  amendment  to  the  FMP  to  implement 
the  recommendations  of  SAWs  17  and 
18  for  severely  depleted  groundfish 
stocks  including  Georges  Bank 
yellowtail  flounder,  Southern  New 
England  yellowtail  flounder,  haddock, 
Georges  Bank  cod,  and  others  as  needed. 
Also,  the  Council  voted  that  the 
Committee  needs  to  consider  all 
available  options  in  meeting  this 
objective  while  ensuring  that  in  the 
Committee's  analysis,  copsideratipn  of 
fishing  effort  displacement  into  other 


fish(  ries  and  other  groundSsh  fisheries 
is  ta  ^en  into  account.  The  range  of 
mea  uires  include,  but  is  not  limited  to. 
a  cli  sure  of  all  fisheries  capable  of 
catc  ling  multispecies  and  those 
fish(  ries  not  protected  from  effort 
displacement  resulting  from  this 
closiire.  a  closure  of  very  large  areas  in 
the  Northwest  Atlantic  for  long  periods 
of  liane.  prohibitions  or  limitations  on 
the  use  of  specific  gear  types  capable  of 
catciing  multispecies.  selective  gear 
requirements  such  as  increased  mesh 
size  pr  square  mesh,  limits  on  total 
allowable  catch  and/or  individual  vessel 
catc  I.  euid  increased  limits  on  vessel 
days  at  sea. 

Tl  e  Council  expects  that  regulations 
suffi  :ient  to  implement  the 
reco  nmendations  of  the  NEFSC  stock 
assc  sment  advisors  will  have 
sign  ficant  economic  and  social  impacts. 


The  Council  recognizes  that  these 
impacts  will  extend  beyond  the 

individuals,  families,  and  conmi unities 
that  principally  depend  on  multispecies 
and  will  affiect  other  fisheries  in  the 
region  due  to  the  displacement  of 
fishing  effort  caused  by  the  regulations 
or  through  pcwsible  restrictions  on  the 
incidental  catch  of  multispecies  in  those 
other  fisheries.  For  this  reason  the 
Council  has  determined  that  it  will 
prepare  an  SEIS. 

Authority:  16  U.S.C.  1801  etseq. 

Dated;  October  17. 1994. 
foe  P.  Clem. 

Acting  Director,  Office  of  Fisheries 
Conservnticm  and  Management,  National 
Marine  Fisheries  Service. 

IFR  DfK.  94-26158  Filed  10-20-94;  8:45  din] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisiorw  and 
rulings,  delegations  of  auttrority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Helicopter  Landing  Tours  on  the 
Juneau  Icefields,  Tongass  National 
Forest,  Chatham  Area,  Juneau  Ranger 
District,  Juneau,  AK 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  disclose  the  environmental 
impagts  of  authorizing  helicopter 
landing  tours  on  icefields  adjacent  to 
the  city  of  Juneau,  Alaska.  The  proposed 
action  is  to  issue  five  year  special  use 
permits  (1995-1999)  authorizing  Coastal 
Helicopter,  Lie,  ERA  Helicopters,  Inc. 
and  Temsco  Helicopter,  Inc.  to  land  on 
the  Juneau  icefields  at  specified 
locations  and  conduct  tours.  The 
majority  of  use  would  occur  between 
May  and  September  of  each  year.  Tours 
would  originate  at  private  heliports  and 
helicopter  flightpaths  would  transit  a 
variety  of  private  and  municipal  lands 
prior  to  entering  the  National  Forest. 
The  proposed  action  would  increase 
.authorized  helicopter  landings  tours  on 
the  Juneau  icefields  from  11,000  in  1994 
to  a  maximum  of  22,000  in  1999. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State  and  local  agencies  as  well 
as  individuals  and  organizations  who 
may  be  interested  in,  or  affected  by,  the 
proposed  action. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  October  21, 1994. 

ADDRESSES:  Send  written  comments  or 
requests  for  additional  information  to 
John  Favro,  Recreation  Staff  Officer, 
Juneau  Ranger  District,  8465  Old  Dairy 
Road,  Juneau,  Alaska  99801,  (907)  586- 
8800 


SUPPLEMENTARY  INFORMATION:  The 
purpose  and  need  for  the  proposed 
action  is  to  meet  public  demand  for 
quality  guided  services  which  provide 
safe  access  to  remote  locations  on  the 
Juneau  Icefield.  Meeting  this  demand 
includes  providing  for  visitor  safety  and 
an  appropriate  balance  between 
commercial  guided  recreation 
opportunities  and  non -commercial,  non- 
guided  recreation  opportunities  without 
unacceptable  impacts  to  other  forest 
users  and  resources. 

Kenneth  E.  Mitchell,  Juneau  District 
Ranger.  Tongass  National  Forest. 
Chatham  Area,  is  the  deciding  official. 
The  decision  to  be  made  is  whether  or 
not  to  issue  special  use  permits  for 
helicopter  landing  tours  as  requested, 
and  if  permits  are  issued,  decide  the 
levels  to  be  authorized  and  the 
mitigation  measures  that  will  be 
required. 

The  no  action  and  proposed  action 
alternatives  will  be  considered  in  the 
EIS  as  well  as  other  alternatives  which 
address  significant  issues  and  satisfy  the 
purpose  and  need  for  the  action. 
Alternatives  may  consider  limiting  the 
number  of  landings,  moving  heliports, 
or  defining  flight  paths. 

Preliminary  issues  that  have  been 
identified  include  helicopter  noise 
disturbance  to  residential  areas, 
wildlife,  and  ground-based  recreation 
users;  impacts  to  the  local  economy;  and 
public  demand  for  helicopter  landing 
tours. 

In  1992,  an  environmental  assessment 
analyzing  the  effects  of  these  tours  was 
completed.  A  Finding  of  No  Significant 
Impact  was  made.  That  decision  was 
reversed  on  appeal  and  remanded  to  the 
deciding  official. 

Comments  from  the  1992  EA  wer« 
used  to  identify  issues  for  this  EIS. 
Comments  were  also  solicited  between 
May  17  and  June  27, 1994  through  a 
news  release  and  letters  to  the  public. 
Federal,  state  and  local  agencies, 
interested  individuals  and  groups  are 
invited  to  participate  in  this  analysis. 
Comments  will  be  accepted  throughout 
the  EIS  process  but,  to  be  most  useful, 
should  be  received  by  October  21, 1994. 

Because  most  of  the  data  collection 
and  scoping  was  completed  during 
preparation  of  the  1992  EA  and 
subsequent  re-evaluation  of  the  original 
proposed  action,  the  draft 
environmental  impact  statement  should 
be  available  for  review  by  November  5, 


1994.  The  final  environmental  impact 
statement  is  scheduled  to  be  completed 
by  January  15, 1995. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  st^ge,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nudear  Power  Corp.  v 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impaci 
statement  stage  but  that  are  not  raised 
until  after  the  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  Final  EIS  and  Record  of  Decision 
is  expected  to  be  released  in  Januarj- 

1995.  The  Juneau  District  Ranger, 
Chatham  Area.  Tongass  National  Fore.st 
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will,  as  the  responsible  official  for  the 
EIS,  make  a  decision  regarding  this 
proposal  considering  the  comments, 
responses,  and  environmental 
consequences  discussed  in  the  Final 
EIS,  and  applicable  laws,  regulations, 
and  policies.  The  decision  and 
supporting  reasons  will  be  documented 
in  the  Record  of  Decision. 

Dated:  September  29, 1994. 

District  Manager. 

|FR  Doc.  94-26116  Filed  10-20-94: 8:45  am| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-€8a-eo6] 

Final  Results  of  Antidumping  Duty 
Administrative  Reviews:  Electrolytic 
Manganeae  Dioxide  From  Japan 

AGENCY:  Import  Administfttion, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECT?VE  DATE:  October  21. 1994. 
FOn  FURTHEH  INFORMATION  CONTACT: 

EriJc  Warga  or  Dorothy  Tomaszewski, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-0922  and  (202) 
482-0631,  respectively. 
SUMMARY:  In  response  to  requests  by  the 
petitioners,  the  Department  of 
Commerce  ("the  Department")  has 
conducted  administrative  reviews  of  the 
antidumping  duty  order  on  electrolytic 
manganese  dioxide  ("HMD")  from 
Japan.  The  reviews  cover  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  Tosoh 
CorporaUon  ("TOSOH"),  during  the 
periods  April  1, 1991.  through  March 

31. 1992.  April  1. 1992.  through  March 

31. 1993. 

The  Department  has  completed  these 
reviews  and  has  determined  that 
respondent's  dumping  margin  should  be 
based  on  best  information  available 
( "BIA")  for  the  1991-1992  and  1992- 
1993  reviews.  The  margin  for  this 
manufacturer/exporter  is  77.43  percent 
for  the  1991-1992  and  1992-1993 
periods. 

SUPPLEMOfTARr  MFORMATKM: 

Background 

On  April  13. 1994.  and  July  8. 1994, 
the  Depaitment  published  the  Federal 
Register  notices  of  the  preliminary 
rtisults  of  its  administrative  reviews  for 
I  lie  periods  April  1. 1992.  through 


March  31, 1993  (59  FR  17511),  and 
Apriljl,  1991,  through  March  31, 1992 
(59  FR  35096),  respectively.  The 
Department  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  a 
comment  from  petitioners.  Kerr-McGee 
Chemical  Corporation  and  Chemetals 
Incort>orated.  on  July  20. 1994,  relating 
to  th«  1992-1993  review.  TOSOH  did 
nota  mment  on  either  the  1991-1992 
reviei  ir  or  the  1992-1993  review.  The 
Depai  tment  has  completed  these 
revieus  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  /  ct). 

Scop4  of  Reriews 

Im[  orts  covered  by  these  reviews  are 
shipntents  of  electrolytic  manganese 
dioxide.  EMD  is  manganese  dioxide 
(MnO  t)  that  has  been  refined  in  an 
electr  ilysis  process.  During  the  review 
perio(  s,  such  merchandise  was 
classi  iable  under  subheading 
2820.  0.0000  of  the  Harmonized  Tariff 
Schec  ule  (HTS).  The  HTS  subheading  is 
provi(  ed  for  convenience  and  customs 
purposes.  The  written  description 
remaihs  dispositive. 

On  January  6. 1992.  the  Department 
publij  iied  a  final  scope  ruling. 
Electihlytic  Manganese  Dioxide  from 
Japant  Final  Scope  Ruling  (57  FR  395, 
January  6. 1992).  in  which  it  affirmed 
that  high-grade  chemical  manganese 
dioxide  (CMD-U)  is  a  "later-developed 
product"  and  is  included  in  the  scope 
of  the  brder  on  EMD  from  Japan.  For  a 
detailed  discussion  of  that  ruling,  see 
Electrtlytic  Manganese  Dioxide  from 
fapani  Preliminary  Scope  Ruling  (56  FR 
56977;  November  7, 1991). 

The^e  reviews  cover  EMD  sales  to  the 
United  States  by  one  manufacturer/ 
exportbr.  TOSOH. 

Interelted  Party  Comment 

Comnmnt 

Petijioners  request  confirmation  in 
the  context  of  the  1992-1993  review 
that  any  subsequent  review  involving 
TOSC»i*8  shipments  of  the  subject 
merchtndise  will  include  an  inquiry 
into  the  correct  basis  for  U.S.  prices  of 
reviewed  transactions.  Specifically, 
petitiohers  request  that  the  Department 
confii^  that  it  will  make  a 
determination  in  a  future  review  as  to 
\ffheth^  the  price  to  test  against  fair 
value  is  TOSOH's  price  to  its  customer, 
Mitsubishi  Corporation  ("Mitsubishi"), 
or  the  price  that  Mitsubishi  charges  to 
its  customer  in  the  United  States. 

/XX7  msition 

It  is  not  appropriate  for  the 
Department  to  speculate  on  the 


resolution  of  issues  that  are  not  relevant 
to  the  instant  proceeding.  Although 
petitioners  argued  that  Mitsubishi's 
prices  to  its  customer  should  be  the 
basis  for  U.S.  price,  this  issue  did  not 
need  to  be  addressed  in  the  1992-1993 
proceeding  because  TOSOH  did  not 
participate.  Whether,  in  subsequent 
review  periods,  the  Depofment  will 
examine  "TOSOH's  relationship  with 
Mitsubishi  is  a  matter  to  be  decided  in 
those  proceedings  should  (he  issue  be 
raised. 

Final  Results  of  the  Reviews 

TOSOH  declined  to  respond  to 
section  D  of  the  Department's 
questionnaire  in  the  1991-1992  review. 
TOSOH  also  did  not  respond  to  any  part 
of  the  Department's  questionnaire  in  the 
1992-1993  review.  Pursuant  to  section 
776(c)  of  the  Act,  whenever  a  company 
refuses  to  produce  information 
requested  or  otherwise  significantly 
impedes  an  investigation,  the 
Department  will  use  BIA.  ^     . 

Because  "TOSOH  refused,  in  both 
reviews,  to  respond  to  the  Department's 
questionnaire,  we  consider  it  to  be  an 
uncooperative  respondent.  Our  practice 
for  uncooperative  respondents  is  to 
apply  as  BIA  the  higher  of  (1)  the 
highest  of  the  rates  found  for  any  firm 
in  the  less-than-fair  value  ("LTFV") 
investigation  or  prior  administrative 
reviews,  or  (2)  the  highest  rate  found  in 
the  current  review  for  any  firm.  See 
Final  Results  of  Administrative  Review: 
Antifriction  Bearings  (other  than 
Tapered  Roller  Bearings)  from  France 
(58  FR  39729,  39739,  July  26. 1993). 

Accordingly,  for  both  reviews,  we 
used  as  BIA  the  highest  of  the  rates 
found  for  any  firm  in  the  original  LTFV 
investigation:  77.43  percent  ?See  F/na/ 
Determination  of  the  Sales  at  Less  Than 
Fair  Value:  Electrolytic  Manganese 
Dioxide  from  Japan  (54  FR  8778.  March 
2. 1989)). 

As  a  result  of  these  reviews,  we 
determine  that  the  following  margins 
exist  for  each  review  period: 


Manufacturer/ 
Exporter 

Time  period 

Margin 
(per- 
certt) 

TOSOH  

TOSOH  

4/1/9l-<3/31/92 
4/1/92-3/31/93 

77.43 
77.43 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries  for  each 
period  of  review.  Individual  differences 
between  United  States  price  and  foreign 
market  value  may  vary  from  the 
percentage  stated  at>ove.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 


Federal  Register  /  Vol.  59.  No.  203  /  Friday.  October  21.  1994  /  Notices 


53137 


Fuithermore.  the  deposit 
requirements  will  be  effective  for  all 

shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  bam  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(lj  of  the  Act 
^  A  cash  deposit  of  estimated 
antidumping  duties  based  on  margins 
for  the  most  recent  period  of  April  1, 
1992,  through  March  31. 1993.  shall  be 
required  on  all  shiinnents  of  subject 
merchandise  from  Japan,  as  follows: 

(1)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  that 
established  in  the  final  results  of  the 
1992-1993  administrative  review; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  the  1992-1993  review,  a 
prior  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  wiU  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  the 
1992-1993  review,  any  previous  review 
conducted  by  the  Department,  or  the 
original  LTFV  investigation,  the  cash 
deposit  rate  will  be  the  "all  other"  rate 
estabhshed  in  the  LTFV  investigation  of 
73.30  percent.  See  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Cray  Portland  Cement  and 
Clinker  from  Japan  58  FR  48826,  48833, 
(September  20, 1993),  for  a  further 
discussion  of  the  Department's  practice 
in  setting  the  all  others  rate. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiunption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  cxily 
reminder  to  parties  sul^ect  to 
administrative  protective  order  (APO)  of 
their  respcHisibility  concerning 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timefy  nmtten 


notification  of  retum/destruction  of 
APO  materials  or  oonversian  to  judicial 
protective  order  is  her^y  requested. 
Failure  to  cmaply  with  the  regulations  ' 
and  terms  of  tbe  APO  is  a  sanctionable 
violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  October  5. 1 994. 

Susan  G.  EsMmaa, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc  94-26203  Filed  10-20-94;  a:45  am) 

BILLING  CODE  351A-OS-M* 

IA-a5t-605J 

Frozen  Concentrated  Orange  Juice 
From  Brazil;  Final  Results  of 
Antidumping  Duty  AdmlnistFathfe 
Review  and  Revocation  of  Order  in 
Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  revocation  in  part. 

SUMMARY:  On  February  3. 1994.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  frozen 
concentrated  orange  juice  (FCOJ)  from 
Brazil,  and  its  intent  to  revoke  the  order 
in  part  (59  FR  5174).  We  have  now 
completed  this  review  and  determined 
the  margins  for  Branco  Peres, 
Citropectina.  and  Frutropic  to  be  zero  or 
de  minimis  duiing  the  period  May  1. 
1991  through  April  30, 1992.  We  have 
also  determined  that  FYutropic  has  met 
the  requirements  for  revocation. 
EFFECTIVE  DATE:  October  21, 1994. 
FOR  FURTHER  WFORMATIOH  CONTACT: 
Stephen  Lebowitz  or  Kelly  Parldull, 
Office  of  CountiHvailing  Compliance. 
Import  Administration,  Intematicmal 
Trade  Administration.  U.S.  De|}artment 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Bacl(ground 

On  May  5, 1987,  the  Department 
published  in  the  Federal  Register  an 
antidtmiping  duty  order  on  FOOJ  from 
Brazil  (52  FR  16424).  On  May  31, 1992. 
pursuant  to  the  Department's  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (57  FR  19412)  of  the  order  for 
the  period  May  1, 1991  through  April 


30, 1992,  Branco  Peies.  Citropectina, 
and  Frutropic  requested  an 
administrative  review.  Accordingly,  the 
Department  initiated  this  administrative 
review  on  June  18, 1992  (57  FR  27212). 

On  May  29, 1992,  Frutropic  submitted 
a  timely  request  for  revocation  of  the 
antidumping  duty  order,  accompanied 
by  the  certification  required  by  19  CFR 
353.25(b)(1).  Frutropic  did  not  submit 
an  agreement  to  immediate 
reinstatement  of  the  order  under  19  CFR 
353.25(a)(2)(iii).  Frutropic  claimed  that 
it  was  not  required  to  do  so  because 
Frutropic  was  not  originally 
investigated  and  had  never  been  found 
to  have  sold  at  less  than  foreign  mariiet 
value  (FMV)  in  any  administrative 
review. 

On  February  3, 1994,  the  Department 
published  the  preliminary  results  of  its 
administrative  review  and  its  intent  to 
revoke  the  order  in  part  (59  FR  51174). 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  No  comments  were 
received. 

In  the  preliminary  results  of  this 
review,  we  erroneously  stated  that  FMV 
periods  of  less  than  one  month  were 
used  because  distortions  could  result 
from  the  application  of  a  monthly  FMV 
due  to  hyperinflation.  In  fact,  shorter 
periods  were  used  to  avoid  distortions 
which  would  have  been  created  through 
the  use  of  a  monthly  FMV  due  to 
significant  price  fluctuations  imrelated 
to  hyperinflation.  The  Department  has 
now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  Review 

Imports  covered  by  the  administrative 
review  are  shipments  of  FCOJ  from 
Brazil.  The  merchandise  is  currently 
classifiable  under  item  2009.11.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  TTie 
HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Final  Results  of  the  Review 

The  final  results  of  our  review  ere 
identical  to  those  in  the  preliminary 
results  of  review: 


Manufacturer/ 
Exporter 

Time  period 

MspQin 

(pef- 
cent) 

Branco  Peres  .... 
Citropectine  — 
Frutrapic 

sn/9-t-*t30ise 

0.03 
0 
0 

The  Department  hereby  revoltes  the 
antidumfHng  duty  order  with  respect  to 
Frutropic,  as  it  has  denxmstrated  three 
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consecutive  years  of  sales  at  not  less 
than  FMV,  and  it  is  not  likely  that 
Frutropic  will  sell  subject  merchandise 
at  less  than  FMV  in  the  future.  As 
required  by  19  CFR  353.25(c)(2)(ii),  the 
Department  has  conducted  a  verification 
of  all  factual  information  submitted  by 
Frutropic  in  this  administrative  review. 

We  have  also  examined  Frutropic's 
claim  that  it  is  not  required  to  Ble  an 
agreement  under  19  CFR 
353.25(a)(2)(iii):  Section  353.35(a)(2)(iii) 
states  that: 

For  producers  or  resellers  that  the  Secretary 
previously  has  determined  to  have  sold  the 
merchandise  at  less  than  foreign  market 
value,  the  producers  or  resellers  agree  in 
writing  to  their  immediate  reinstatement  in 
the  order,  as  long  as  any  producer  or  reseller 
is  subject  to  the  order,  if  the  Secretary 
concludes  under  section  353.22(f)  that  the 
producer  or  reseller,  subsequent  to  the 
revocation,  sold  the  merchandise  at  less  than 
foreign  market  value. 

As  Frutropic  was  not  originally 
investigated  and  has  not  been  found  to 
have  sold  at  less  than  FMV  in  the  first 
administrative  review  or  in  any  of  the 
other  years  in  which  the  company  was 
reviewed,  we  determine  that  Frutropic 
has  not  sold  the  merchandise  at  less 
than  FMV  for  purposes  of  19  CFR 
353.25(a](2)(iii),  and  is  not  required  to 
submit  an  agreement  to  immediate 
reinstatement  in  the  order.  The 
Department  is,  therefore,  revoking  the 
order  with  respect  to  Frutropic. 

However,  if  the  Department  concludes 
from  available  information  that  changed 
circumstances  sufficient  to  warrant  a 
review  exist  with  respect  to  exports  of 
FCOJ  from  Frutropic,  the  Department 
will  initiate  a  changed  circumstances 
antidumping  administrative  review 
under  19  CFR  353.22(f).  Further,  if  as  a 
result  of  this  changed  circumstances 
review,  the  Department  concludes  that, 
subsequent  to  revocation,  Frutropic  sold 
the  subject  merchandise  at  less-than- 
fair-value  (LTFV),  the  Department  will 
reinstate  the  order  with  respect  to 
Frutropic. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  With 
respect  to  Frutropic's  entries,  the 
Department  will  instruct  Customs  to 
terminate  suspension  of  liquidation,  to 
liquidate  all  entries  without  regard  to 
antidumping  duties  and  to  cease 
collecting  cash  deposits.  Since  the 
margins  for  Branco  Peres  and 
Citropectina  are  de  minimis  and  zero, 
respectively,  the  Department  shall  not 
require  a  cash  deposit  of  antidumping 
duties  on  entries  of  FCOJ  from  these 
companies. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 


pi  blication  of  this  notice  of  final  results 
of  administrative  review  for  all 
sh  pments  of  the  subject  merchandise, 
en  ;ered  or  withdrawn  bom  warehouse, 
fof  consumption  on  or  after  the 
piiblication  date,  as  provided  for  by 
s©  ition  751(a)(1)  of  the  Act:  (1)  the  cash 
de  )0sit  rate  for  the  reviewed  companies 
wi  1  be  as  outlined  above;  (2)  for 
pr  iviously  reviewed  or  investigated 
cofnpanies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
CO  npany-specific  rate  pubUshed  for  the 
m(  (St  recent  period;  (3)  if  the  exporter  is 
no  t  a  firm  covered  in  this  review,  a  prior 
re'  lew,  or  the  original  LTFV 
in  restigation,  but  the  manufacturer  is, 
thi  I  cash  deposit  rate  will  be  the  rate 
es^blished  for  the  most  recent  period 
fol  the  manufacture  of  the  merchandise; 
(41  the  cash  deposit  rate  for  all  other 
minufacturers  or  exporters  will  be  1.96 
percent,  the  "all  other"  rate  estabhshed 
in  the  original  LTFV  investigation  by 
thi  ( Department  (52  FR  9324,  March  17, 
19  39),  in  accordance  with  the  decisions 
of  the  Court  of  International  Trade  in 
Fl  )ral  Trade  Council  v.  United  State's, 
SI  p  Op.  993-79,  and  Federal-Mogul 
Cc  rporation  v.  United  States,  Slip  Op. 
93-83. 

"his  notice  serves  as  a  final  reminder 
to  mporters  of  their  responsibility 
ui  der  19  CFR  353.26  to  file  a  certificate 
re  :arding  the  reimbursement  of 
arsidimiping  duties  prior  to  liquidati^on 
of  Ihe  relevant  entries  during  this 
refiew  period.  Failure  to  comply  with 
[s  requirement  could  result  in  the 

retary's  presumption  that 
reimbursement  of  antidumping  duties 

urred  and  the  subsequent  assessment 
ofpouble  antidumping  duties. 

his  notice  serves  as  the  only 
reminder  to  parties  subject  to 
ac  ministrative  protective  order  (APO)  of 
th  fir  responsibilities  concerning  the 
rei  urn  or  destruction  of  proprietary 
in  ormation  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
F^lure^o  comply  is  a  violation  of  the 
A  D.  This  administrative  review  and 
n(  Lice  are  in  accordance  with  sections 
7!  1(a)(1)(B)  of  the  Act  (19  U.S.C. 
le  75(a)(1)(B))  and  19  CFR  353.22  and 
3S  3.25. 

)ated:  October  11, 1994. 

St]  ian  G.  Esserman, 

Ai  Ustant  Secretary  for  Import 
Ac  ministration. 

(Fl  t  Doc.  94-26204  Filed  10-20-94;  8:45  am) 

BH  JMG  COOE  3S10-DS-M 


THE  COMMISSION  ON  THE  SOCIAL 
SECURITY  NOTCH  ISSUE 

Notice  of  Public  Hearings  and 
Requests  for  Written  Statements 

AGENCY:  The  Commission  on  the  Social 
Security  "Notch"  Issue. 
ACTION:  Notice  of  hearings. 

SUMMARY:  The  Commission  on  the 
Social  Seciuity  "Notch"  Issue  was 
established  by  the  Treasury,  Postal 
Service,  and  General  Government 
Appropriations  Act  of  Fiscal  Year  1993 
(Public  Law  102-393,  September  10, 
1992). 

BACKGROUND:  The  legislation  adopted  in 
1972  to  provide  for  automatic  cost  of 
living  adjustments  (COLA's)  in  social 
security  benefits  contained  a  flawed 
formula  for  determining  benefits  which 
resulted  in  higher  benefits  than 
intended.  In  1977,  Congress  enacted 
legislation  to  remove  this  flaw.  The  new 
law  was  efiiective  for  all  beneficiaries 
born  after  1916  and  the  resulting  benefit 
modification  for  those  bom  for  several 
years  after  that  date  created  what  has 
become  known  as  the  "Notch"  issue. 
DATES:  The  Commission  on  the  Social 
Security  "Notch"  Issue  will  hold  the 
following  public  hearings:  Tuesday, 
November  15, 1994,  at  9:00  a.m.  in  room 
111  of  the  Federal  Office  Building 
located  at  601  East  12th  Street,  Kansas 
City,  Missouri;  Thursday,  November  17, 
1994,  at  9:00  a.m.  in  the  Metropolitan  II 
room,  on  the  second  level  of  the  ANA 
Hotel,  located  at  50  Third  Sti-eet,  San 
Francisco,  Cahfomia. 

Any  questions  regarding  Commission 
hearings  should  be  directed  to  the 
Commission  Staff,  202-336-8730. 
SUPPLEMENTARY  INFORMATION:  Requests 
to  present  oral  or  written  testimony  at 
the  hearings  must  be  made  by  telephone 
to  Karen  Norrell  or  Ruth  Anne  Miller  at 
202-336-8730  before  close  of  business 
November  4, 1994.  The  Notch 
Commission  staff  will  notify  those 
scheduled  to  appear.  Fifteen  copies  of 
the  oral  testimony  must  be  submitted  to 
the  Commission  staff  by  November  8, 
1994.  Testimony  should  be  mailed  or 
delivered  to  1100  New  York  Ave.,  10th 
floor,  East  Tower,  Washington.  DC 
20005.  Those  presenting  oral  testimony 
must  also  submit  25  copies  of  their 
testimony  at  the  hearing.  Witnesses 
scheduled  to  present  oral  testimony  are 
requested  to  briefly  summarize  their 
written  statements.  In  view  of  the 
limited  time  available  to  hear  witnesses, 
the  staff  may  not  be  able  to 
accommodate  all  requests  to  be  heard. 
However,  written  testimony  is  welcome. 

Any  persons  or  organizations  wishing 
to  submit  written  testimony  for  the 
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printed  record  of  the  hearings  should 
submit  15  copies  of  their  statement  by 
Wednesday,  November  30. 1994.  Ci^ines 
should  be  mailed  to  the  Commissian  on 
the  Social  Security  "Notdi"  Issue.  1100 
New  York  Ave..  NW.,  10th  floor.  East 
Tower,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nonell,  202-336-8730. 

Authority.  PuWic  Law  102-393,  September 
10, 1992. 

Alan  K.  Campbell, 

Chairman. 

IFR  Doc  94-26117  Filed  10-20-94:  8:4S  am| 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Re-estabiishmantof  Import  Restraint 
Limits  and  Guaranteed  Access  Levete, 
Re-tnetatewtent  o*  Export  Visa, 
Certification  and  Manufacturer's 
Identification  Requirements  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silic 
Blend  and  Other  Vegetable  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Haiti 

October  1  a,  19d4. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
CommissicMier  of  Customs  re- 
establishing limits  and  guaranteed 
access  levels,  re-instating  export  visa, 
certification  and  manufacture's  > 
identicaticm  requiremeDts. 

EFFECTIVE  DATE:  October  21, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel,  U.S.  Deputment  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  te-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  WfORMATKM: 

Audiarlty:  Executiva  Order  11651  of  Kfarcfa 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  aramuiwl  (7 

U.S.C  1854). 

Ob  February  1, 1994  a  notice  and 
letter  to  the  ComraissioxMr  of  Custcnas 
dated  January  26, 1994  were  published 
in  the  Faderal  Kegi«ta-  (59  FR  4693) 
announcing  the  establishment  of  limits 
and  guaranteed  access  levels  (CALs),  re- 
instatement of  visa  and  cartificatians 
requirements  and  cstablasfaniHit  of 
manufacturer's  identififation 


requirements  for  certain  textiles  aitd 
textile  products,  produced  or 
manufactured  in  Haiti  and  exported 
during  the  period  beginning  on  January 
1. 1994  and  extending  through 
December  31. 1994. 

Based  on  Executive  Order  12917.  the 
Chairman  of  CITA  issued  a  directive  to 
the  Commissioner  of  Customs 
cancelling  the  directive  issued  on 
January  26. 1994  (59  FR  35325, 
published  on  July  11, 1994  and  59  FR 
44410.  published  on  August  29. 1994). 

In  the  letter  published  below,  the 
Chairman  of  OTA,  directs  the 
Commissioner  of  Customs  to  re- 
establish the  limits  and  guaranteed 
access  levels  for  1994.  Also,  the 
Commissioner  of  Customs  is  directed  to 
re-instate  the  visa,  certifications  and 
manufacturer's  identification 
requirements  for  certain  textiles  and 
textile  products  which  are  exported 
from  Haiti.  Goods  exported  from  Haiti 
during  the  period  October  21, 1994 
through  November  20, 1994  shall  not  be 
denied  entry  for  lack  of  a  visa  or 
certification.  Goods  exported  from  Haiti 
on  or  after  November  21, 1994  shall  be 
denied  entry  if  not  accompanied  by  an 
appropriate  export  visa  or  certification, 
liie  Commissioner  of  Customs  is 
directed  to  accept  and  sign  the  ITA- 
370P  form  for  shipments  of  U.S.  formed 
and  cut  parts  destined  for  assembly  in 
Haiti  and  re-entry  into  the  United  States 
under  the  Special  Access  Program. 

Shipments  of  GAL  qualifying  textile 
products  which  are  re-exported  to  the 
United  States  from  Haiti  on  ot  aftw 
October  21, 1994  shall  be  charged  to  the 
appropriate  guaranteed  access  leveL 

A  description  of  the  textile  and 
apparel  categocies  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Appar^ 
Categories  with  the  Hannonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice-58  FR  62645, 
published  on  November  29, 1993).  Also 
see  56  FR  51201,  puMished  on  October 
10. 1991. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11. 1986;  52  FR  6053, 
published  on  February  27, 1987;  52  FR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425,  published  on  December  6, 
.1989. 

The  letter  to  the  Cammissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  desgned  to  implement  all 
of  the  provisions  of  the  Memorandtrnti  of 
Understanding  dated  December  30, 1993 
between  the  Governments  of  the  United 
States  and  Haiti,  but  are  designed  to 


assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Rita  D.  Hayes, 

Chairman.  CommiOeeforthelinpleiaeniation 
of  Textile  Agreements. 

Conunittee  for  the  ImpicaMiilatien  ofToxtile 
A^rsemcntB 

October  18. 1994. 
Cammissianftr  of  rjigtrun« 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  caooels 
and  supersedes  the  monitoring  directives 
dated  December  3, 1992  end  December  a. 
1993,  and  the  ^ily  5, 1994  (as  corrected  on 
August  23. 1994).  directive  prohibM^  the 
importation  of  any  textile  or  aptparel  products 
from  Haiti,  issued  to  you  by  tlie  CbsinDHi, 
Committee  for  the  imptenientttion  of  Textile 
Agreements. 

Under  the  terms  of  sectioo  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854);  pursuant  to  the  Memorandimi 
of  Understanding  dated  Decembo^  30, 1993. 
between  the  Covemments  of  the  United 
States  and  Haiti;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed, 
effective  on  October  21, 1994.  to  re-establish 
the  following  limits  for  cotton  and  man-made 
fibn  textile  products  in  the  ioUowing 
categories,  produced  or  manufactured  in 
Haiti  and  exported  during  the  twelve-month 
period  beginning  on  January  1, 1994  and 
extending  through  Deoanber  31. 1994: 


Category 

TmI0w6  flHJfVI  fOStrBVIl 

limil> 

331  

340/640 

341«41  „ 

347/348 

350  _      „„     

504,990  dozen  pairs. 
504.990  finren. 
484.791  dozen. 
568.114  dt)zen. 
69,436  dozen. 

^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  impofts  exported  aftef  Oecernber 
31. 1993. 

Effective  on  October  21, 1994,  you  are 
directed  to  re-instate  visa,  certification  and 
manufecturer  identincation  requirements  far 
all  shipments  of  textile  products,  produced 
or  manufactured  in  Haiti  and  exported  from 
Haiti.  Goods  exported  fro.Ti  Haiti  during  the 
period  October  21 ,  1994  through  November 
20. 1994  shall  not  be  denied  entry  for  lack 
of  a  visa  ot  certificabon.  Goods  exported 
from  Haiti  on  or  after  November  21 ,  1994 
shall  be  denied  entry  if  not  accompanied  by 
an  appropriate  axpoit  visa  or  certifiration. 
You  are  directed  to  accept  and  sign  the 
ITA-370P  form  for  shipments  of  U.S.  formed 
and  cut  parts  destined  for  assembly  in  Haiti 
and  re-entry  into  the  United  States  under  the 
Special  Access  Program. 
-  •  In  accordance  "with  the  provisions  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  (Junall,  1986),  52  FR  26057  (July  10, 
1987)  and  54  FR  50425  (December  6. 1989>. 
and  pursuant  to  current  bilateral  textile 
agreement,  as  amended,  befween  the 
GovemmenU  of  the  United  States  and  Haiti, 
you  are  directed,  effective  on  October  21. 
1994.  to  re-c^'nblisb  guaranteed  access  Iev<>is 
for  property  certified  cnlfon  ar.d  miiii-R'.aiie 
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fiber  textile  products  in  the  following 
categories  which  are  assembled  in  Haiti  from 
fabric  formed  and  cut  in  the  United  States 
and  re-exported  to  the  United  States  from 
Haiti  during  the  twelve-month  period 
beginning  on  January  1, 1994  and  extending 
through  December  31, 1994. 


Category 

Guaranteed  access 
level 

331  

340/640  

0*»  l/0*T  1      ■•••••■••■•••«■■••• 

347/348 

500.000  dozen  pairs. 
440,000  dozen. 
400,000  dozen. 
800,000  dozen. 

350  

120,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  February  19, 
1987,  as  amended,  shall  be  denied  entry 
unless  the  Government  of  Haiti  authorizes 
the  entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Programjiut  foimd  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  94-26247  Filed  10-20-94;  8:45  am) 
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Adjustment  of  an  Import  Limit  for 
Certain  Silk  Blend  and  Ottier  Vegetable 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  People's  Republic 
of  China 

October  18, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(QTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  e 
limit. 

EFFECTIVE  DATE:  October  25, 1994. 

FOR  FURTHER  INF0RKIAT10N  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202J  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202J  927-6703.  For  information  on 


en^bargoes  and  quota  re-o]}enings,  call 
(2112)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  ^972,  as  amended;  section  204  of  the 
icultural  Act  of  1956,  as  amended  (7 
U.$.C  1854). 

le  current  limit  for  Category  870  is 
being  increased  for  carryforward.  As  a 
result,  the  limit  for  Category  870,  which 
is  currently  filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 

ibers  is  available  in  the 
>RRELATION:  Textile  and  Apparef 
pgories  with  the  Harmonized  Tariff 
ledule  of  the  United  States  (see 
leral  Register  notice  58  FR  62645, 
)lished  on  November  29, 1993).  Also 
'  59  FR  3847,  published  on  January 

1994. 

le  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  he  provisions  of  the  MOU  dated 
Jai  uary  17, 1994,  but  are  designed  to 
asj  ist  only  in  the  implementation  of 
cei  tain  of  its  provisions. 
Ril  ■  D.  Hayes. 

Ch  urman.  Committee  for  the  Implementation 
of  "extile  Agreements. 

Co  nmittee  for  the  Implementation  of  Textile 
Ag  vcmcnts 

Oc  ober  18, 1994. 
Co  nmissioner  of  Customs, 
De  )artment  of  the  Treasury.  Washington.  DC 
20229. 

1  (ear  Commissioner  This  directive 
an  mds,  but  does  not  cancel,  the  directive 
iss  led  to  you  on  January  24, 1994,  by  the 
Ch  lirman.  Committee  for  the  Implementation 
of  extile  Agreements.  That  directive 
coi  cems  imports  of  certain  cotton,  wool, 
ma  n-made  fiber,  silk  blend  and  other 
vej  etable  fiber  textile  products,  produced  or 
ma  nufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
peiiod  which  began  on  January  1, 1994  and 
exi  mds  tlm)ugh  December  31, 1994. 

I  ffective  on  October  25, 1994,  you  are 
dii  x:ted  to  amend  further  the  directive  dated 
Jariiary  24. 1994  to  increase  the  limit  for 
Category  870  to  31,159,615  kilograms',  as 
pre  vided  under  the  terms  of  the 
Me  tnorandum  of  Understanding  dated    ^ 
Jan  uary  17, 1994  between  the  Governments 
of  he  United  States  and  the  People's 
Re  mblic  of  China. 

'  he  Committee  for  the  Implementation  of 
Te:  :tile  Agreements  has  determined  that  this 
act  on  falls  within  the  foreign  affairs 
ex(  eption  to  the  rulemaking  provisions  of  5 
U.J  ;.C.  553(a)(1). 


The  linut  haa  not  been  adjusted  to  account  for 
an]j  imports  exported  after  December  31. 1993. 


Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

[FR  Doc.  94-26246  Filed  10-20-94;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodity,  military  resale  commodities 
and  services  to  be  furnished  by 
nonprofit  agencies  emplo}ring  persons 
who  are  blind  or  have  other  severe 
disabilities. 

DATES:  Comments  must  be  received  on 
or  Before:  November  21, 1994. 
ADDRESSES:  Committee  for  Piurhase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  JeH^erson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703J  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.'47{a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity,  military  resale 
commodities  and  services  listed  below 
bom  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  ntimber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity,  military  resale  commodities 
and  services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity,  military 
resale  commodities  and  services. 
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3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity,  military  resale  commodities 
and  services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity, 
military  resale  commodities  and 
services  proposed  for  addition  to  the 
Procujement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodify,  military 
resale  commodities  and  services  have 
been  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Commodity 

Tea  Mix,  Instant 
8955-00-823-7016 
NPA:  Ed  Lindsey  Industries  for  the 
Blind,  Inc..  Nashville,  Tennessee 

Military  Resale  Commodities 

Mop,  Roller  and  Refill 

M.R.  930 

M.R.  940 

NPA:  The  Lighthouse  for  the  Blind,  Inc.. 

Seattle,  Washington 
Broom,  Corn 
M.R.  960 
NPA:  Mississippi  Industries  for  the 

Blind,  Jackson,  Mississippi 
Mop,  Deck 
M.R.  961 
NPA":  Mississippi  Industries  for  the 

Blind,  Jackson,  Mississippi 

Services 

Janitorial/Custodial 

U.S.  Army  Reserve  Center 

Bakersfield,  CaUfomia 

NPA:  The  Bakersfield  Association  for 

Retarded  Citizens,  Inc.,  Bakersfield. 

Cahfomia 

Janitorial/Custodial 

Federal  Building  and  U.S.  Post  Office 

10  E.  Babcock  Street 

Bozeman,  Montana 

NPA:  Reach,  Inc.,  Bozeman,  Montana 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  94-26151  Filed  10-20-94;  8:45  am] 

BILUNG  COOE  «820-33-P 


Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  November  21, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefi'erson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 

September  2, 1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(59  FR  45666)  of  proposed  addition  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
service,  fair  market  price,  and  impact  of 
the  addition  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  service  Usted  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  rdtordkeeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Janitorial/Custodial,  Naval  Air  Warfare 
Center  Training  Systems  Division, 
12350  Research  Parkway,  Orlando,  . 
Florida. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

(FR  Doc.  94-26253  Filed  10-20-94;  8:45  am) 
BH.UNQ  CODE  eno-ss-p 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463.  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  closed  meeting  of 
the  Department  of  Defense  Wage 
Committee  will  be  held  on  November  1, 
1994;  November  8, 1994;  November  15, 
1994;  November  22, 1994;  and 
November  29, 1994,  at  10:00  a.m.  in 
Room  800,  Hoffinan  Building  «1, 
Alexandria,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close  the 
meeting  to  the  public  because  the 
matters  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  October  18, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  94-26166  Filed  10-20-94;  8:45  am) 
BILLMQ  CODE  S00O-O4-M 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title:  Commercial  Airlift  Review; 
AMC  Form  207. 

Type  of  Request:  Existing  collection  in 
use  without  an  0MB  control  number. 

Number  of  Respondents:  40. 

Responses  Per  Respondent:  1. 

Annual  Responses:  40. 

Average  Burden  Per  Response:  41 
hours. 
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Annual  Burden  Hours:  1,640. 

Needs  and  Uses:  The  information 
collected  hereby,  is  used  to  determine  if 
commercial  air  carriers  can  support  the 
airlift  needs  of  the  Department  of 
Defense  (DoD).  The  responses  are 
evaluated  and  utilized  in  the  approval 
process.  Failure  to  provide  the 
requested  information  would  render  the 
commercial  air  carrier  ineligible  for 
contract  award  to  provide  air  carrier 
service  to  DoD. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OSiB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  Room  10236.  New  Executive 
Office  Building,  Washington,  DC  20503 

DOD  Clearance  Officer:  Mr.  William 
I'earce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
lefferson  Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302. 

Dated:  October  17. 1994. 
I..M.  Bjnnim, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  94-26083  Filed  10-20-94:  B:45  ami 

aiLUNQ  CODE  5000  04  II 


Public  InfomMtion  Coliection 
Requirament  SutrniMMl  to  the  Office  of 
Mafwgement  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title:  USAGE  Customer  Satisfaction 
Survey. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  2.500. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  2,500. 

Avenge  Burden  Per  Response:  1 5 
minutes. 

Annual  Burden  Hours  (including 
recordkeeping):  2.745. 

Needs  and  Uses:  In  order  to  comply 
with  Executive  Order  12862,  the  US 
Army  Corps  of  Eag^neers  (USAGE)  will 
survey  its  customers  to  determine  dieir 
•witisfaction  with  the  Civil  Works 


Frog]  ims.  USAGE  will  use  the 
in  for  nation  to  improve  perfomiance 
and  I  lake  necessary  program  and  policy 
chan  ;es. 

Af  ?cted  Public:  State  or  local 
Govefnments,  businesses  or  other  for- 
profi^.  Federal  agencies  or  employees. 
non-[  irofit  institutions,  and  small 
basic  esses  or  organizations. 

Pre  quency.  Annually. 

Rei  pendent's  C^Ugation:\olun[aTy. 

O.m  Desk  Officer:  Mr.  Matthew 
Mitel  ell. 

Wr  tten  comments  and 
recor  imendationson  the  proposed 
infon  lation  collection  should  be  sent  to 
Mr.  ^  itchell  at  the  Office  of 
Mana  ^ment  and  Budg^  Desk  Officer 
for  D  D,  Room  10202.  New  Executive 
Offio !  Building.  Washington.  DC  20503. 

DOId  Clearance  Officer:  Mr.  William 
P.  PeArce. 

Written  requests  for  copies  of  the 
infor^tion  collection  proposal  should 
be  seit  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlinfiton,  VA  22202-4302. 

Datid;  October  17, 1994. 

L.  M.  Ilyninii, 

Alterrkite  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  dIc.  94-26087  Filed  10-20-94;  8:45  ami 


BILUNO  CODE  SO0O-04-M 


RevU  w 

ACTIO  *:  Notice. 


lnformati€(p  Collection 

Bubmltled  to  the  Office  of 
ent  and  Budget  (OMB)  for 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
foUon  ring  proposal  for  collection  of 
infon  [lation  imder  the  provisions  of  the 
Papei  work  Reduction  Act  (44  U.S.C. 
chapt  ■^r  35). 

Tit  e:  Survey  of  Separated  Community 
Colle  [e  of  die  Air  Force  (CCAF)  Alumni. 

7)]  '6  of  Request:  New  collection. 

Nuhnber  of  Respondents:  500. 

Responses  Per  Respondent:  1. 

Annual  Responses:  500. 

Aw  >rage  Burden  Per  Response:  20 
minu  es. 

Anpual  Burden  Hours:  167. 

Needs  and  Uses:  Separated 
Conununity  College  of  the  Air  Force 
(CCAF)  graduates  will  be  surveyed  to 
determine  how  well  CCAF  is  meeting  its 
mission,  as  well  as  to  identify  areas 
needing  improvement  Surveying 
separated  graduates  will  also  provide 
data  (in  the  usefulness  of  the  CCAF 
degre  j  in  the  civilian  sector. 

Afj  icted  Public:  Individuals  or 
hous(  holds. 

Frt,  ^uency:  Annually. 


Respondent's  Obligation:  Voluntary. 

OMB  Desi  Officer  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearamx  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  ooUecticm  proposal  should 
be  sent  to  Mr.  Pence.  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302. 

Dated:  October  17. 1994. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  (^Defense. 
[PR  Doc.  94-26084  Filed  10-20-94;  8:45  am| 
BILLING  CODE  S000  04  M 


DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  commmits  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  21, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regiilatory  AHiairs, 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17tfa 
Street.  NW.,  Room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should  - 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  706-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  die  Fedecal  lofonnation 
Relay  Service  (FKS)  at  1^00-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  thmngli  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
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1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  infonnation 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  October  17. 1994. 
Ingrid  Kolb, 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Common  Gore  of  Data  (CCD) 
1995-1997. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  56. 
Burden  Hours:  6,208. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  These  surveys  provide 
information  about  student  enrollment, 
graduates,  teachers,  and  related  finances 
and  are  used  in  the  allocation  of  Federal 
funds  under  Chapter  1,  Education 
Consolidation  and  Improvement  Act,  as 
amended.  Data  are  also  provided  to  the 
general  public  as  requested. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Application  for  Assessment 
Development  and  Evaluation  Grants 
Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  75. 
Burden  Hours:  2,250. 


Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply  for 
funding  under  the  Assessment 
Development  and  Evaluation  Program. 
The  Department  will  use  the 
information  to  make  grant  awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Case  Service  Report. 

Freguency;  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  81. 
Burden  Hours:  3,645. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  State  Vocational 
Rehabilitative  agencies  report  client  and 
program  data.  Tlie  Department  uses  the 
information  to  assess  the 
accomplishments  of  program  goals  and 
objectives,  and  to  prepare  the  annual 
report  to  Congress. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Direct  Loan  Program  Evaluation. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  non-profit  institutions; 
small  businesses  or  organizations. 

Reporting  Burden:  Responses:  2,104. 
Burden  Hours:  1,052. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  The  piupose  of  this  project 
is  to  evaluate  the  effectiveness  of  the 
Direct  Loan  Program  and  to  compare  its 
costs  and  services  to  those  of  the 
Federal  Family  Education  Loan 
Program.  The  Department  will  use  the 
information  to  make  assessments  of  the 
Department's  provision  of  systems, 
technical  assistance  and  training,  and 
the  perceptions  of  institutions  and 
borrowers. 

IFR  Doc.  94-26112  Filed  10-20-94:  8:45  am] 
BILLINQ  CODE  400O-O1-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 


energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  imder  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511.  44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  aimually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  November  21, 1994.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  N.W., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 

fpies  of  the  forms  and  instructions 
ould  be  directed  to  Norma  White, 
Office  of  Statistical  Standards,  (EI-73), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  D.G.  20585.  Ms. 
White  may  be  telephoned  at  (202)  254- 
5327. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 
1.  Energy  Information  Administration. 
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2.  EIA-254.  EIA-851  and  EIA-858. 
3. 1905-0160. 

4.  Nuclear  and  Uranium  Data  Program 
Package. 

5.  Revision. 

6.  Monthly  and  Annually. 

7.  Mandatory. 

8.  State  or  local  governments. 
Businesses  or  other  for-profit,  and  Small 
businesses  or  organizations. 

9. 169  respondents. 

.10. 2.07  responses. 

1 1. 10.90  hours  per  response. 

12.  3.805  hours. 

13.  Forms  EIA-254. 851  and  858 
collect  data  on  the  costs  of  nuclear 
power  plants  under  construction, 
domestic  uranium  production,  and 
certain  aspects  of  uranium  marketing, 
exploration  and  finance.  Data  are  used 
in  determining  the  viability  of  the 
domestic  uranium  industry. 
Respondents  are  finns  in  the  uranium 
business  and  electric  utilities. 

Statutocy  Avthority:  Sec.  2(a)  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L 
No.  96-511).  which  amended  Chapter  35  of 
Title  44  United  States  Code  (See  44  U.S.Q 
3506(a]  and  (c)(1). 

Issued  ia  Washington,  D.C.  October  17. 
1994. 
Yvonne  M.  Bishop. 

Director.  Office  of  Statistical  Standards, 

Energy  Information  Administration. 

IFR  Doc.  94-26188  Filed  10-20-94;  8:45  am) 
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Agency  Infonnation  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Infonnation 

Administration,  DOE. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Infonnation 
Administration  (EIA)  has  submitted  the 
energy  infonnation  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  imder  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  U.S.C  3501  ef  seg.).  The 
listing  does  not  include  collections  of 
infonnation  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reductioo  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
coUectioa  (the  DOE  component  or 
Federal  Energy  Regulatory  Commisston 
iVERQ):  (2)  Collection  numbers):  (3) 


Cun  mt  OMB  docket  number  (if 
app  cable);  (4)  Collection  title;  (5)  Type 
of  re  luest.  e.g..  new.  revision,  extension, 
or  re  nstatement;  (6)  Frequency  of 
collection;  (7)  Response  obli^itifHi,  Le.. 
mantiatory,  volimtary.  or  required  to 
obtain  or  retain  benefit;  (8)  Affiacted 
pubhc;  (9)  An  estimate  of  the  niunber  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  ntunber  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
bunien;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATBS:  Comments  must  be  filed  on  or 
befo^  November  21, 1994.  If  you 
antidipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 

p  the  time  allowed  by  this  notice, 
lould  advise  the  OMB  DOE  Desk 
;r  listed  below  of  your  intention  to 
as  soon  as  possible.  The  Desk 
>r  may  be  telephoned  at  (202)  395- 
(Also.  please  notify  the  EIA 

kct  listed  below.) 

JESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Offibe  of  Information  and  Regulatory  - 
Affairs.  Office  of  Management  and 
Bud;  et,  726  Jackson  Place  N.W., 
Was  lington.  D.C.  20503.  (Comments 
shoi  Id  also  be  addressed  to  the  Office 
of  St  itistical  Standards  at  the  address 
belo  V.) 

FOR    URTHER  INFORMATION  CONTACT: 
Reqi  ests  for  additional  infonnation  or 
copi  !8  of  die  forms  and  instructions 
shou  Id  be  directed  to  Norma  White, 
Offic  e  of  Statistical  Standards.  (EI-73). 
Pom  istal  Building,  U.S.  Department  of 
Enei  ;y.  Washington,  D.C.  20585.  Ms. 
Whi  e  may  be  telephoned  at  (202)  254- 
5327. 

SUPP  LEMENTARY  INFORMATION:  The 

ener  ;y  information  collection  submitted 

to  O  ilB  for  review  was: 

Energy  Information  Administration. 

•:iA-23.  23P  and  64A. 

1905-0057. 

3il  and  Gas  Reserve  System 
Sun/  jys. 

iixtension. 

Annually. 

ktendatory.  ; 

Businesses  or  other  for-profit. 

^640  respondents. 
1  response. 

11  14.48  hours  per  response. 

12  110.629  hours. 

13  The  surveys  collect  data  on 
resei  ves  of  crude  oil,  natural  gas,  and 
natu  :^1  gas  liquids;  determine  the  status 

ipproximate  level  of  production: 
jrovide  data  used  to  determine 

natufal  gas  liquids  production  mtd 

resetves.  Data  are  pablia^d. 


5 
6. 

7. 
8. 
9. 
Id 


and 

and 


Respondents  are  domestic  oil  and  gas 
well  operators  and  natural  gas 
processing  plant  operators. 

Statatwy  AuilMrllir:  Sec  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub  L 
No.  96-611),  which  amended  Chapter  35  of 
Title  44  United  States  Code  (See  44  U.S.C 
§  3506  (a)  and  {c)(l). 

Issued  ia  Washington.  D.C.  October  17, 
1994. 

Yvonne  M.  Biabop, 

Director.  Office  of  Statistical  Standards. 
Energy  Information  Administration. 
(FR  Doc.  94-26187  Filed  10-20-94:  8:45  am) 
BILUNQ  CODE  M8fr-*V^ 


Federal  Energy  Regulatoiy 
Commission 

[Docket  No.  CP»4-20-OO(q 

Paiute  Pipeline  Company;  Intent  To 
Prepai*  an  Environmental  Aaseaament 
for  the  Proposed  Paiute  Pipeline 
Expansion  Project 

October  18, 1994. 

The  staff  of  the  Federal  Energy 
Regulatoiy  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (£A)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  Paiute  Pipeline 
Expansion  Project.'  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  or  not  to  approve 
the  project 

Summary  of  the  Proposed  Project 

On  November  10, 1993,  the  Federal 
Energy  Regulatory  Commission  (FERC 
or  Commission)  issued  a  Notice  of 
Intent  To  Prepare  a  Draft  Environmental 
Impact  Statement  (EIS)  for  the 
Northwest  Expansion  h  Projects.  The 
projects  included  two  proposals  by 
Paiute  in  Docket  Nos.  CP93-751-O00 
and  CP94-29-000,  and  related  projects 
proposed  by  Nculhwest  Pipeline 
Corporation  (Northwest)  in  Docket  Nos. 
CP93-613-000  and  CP93-673-000.  The 
purpose  of  the  notice  was  to  request 
comments  on  environmental  issues. 

Because  of  changes  made  in 
Northwest's  proposals,  Paiute  withdrew 
its  application  in  Docket  No.  CP93-731- 
000  which  proposed  the  construction  of 
7.8  miles  of  loop  pipeline  in  two 
segments  on  S^tember  6, 1994.  Also, 
on  September  9, 1994,  Paiute  sent  a 
letter  to  the  Director  of  OPR  indicating 


*  Paiute  Pipeline  Company'*  application  wa*  filed 
with  the  Commission  under  section  7  oT  (he  NotufaJ 
Gas  Act  Mid  ftit  1S7  of  die  Commisston's 

regulations. 


that  no  diai^^  wrere  necessary  to 
Docket  No.  CP94-29-000.  In  this 
application  Paiute  proposes  to: 

•  Construct  53.S  miles  of  lotqp 
pipeline  in  seven  segments; 
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•  Constmct  two  new  compresscv 
stations  with  a  total  of  2.139  horsepower 
(hp)  of  compression; 

•  Add  268  hp  of  compression  at  an 
existing  compressor  station  by  installing 
an  upgraded  compressor  imit;  and 


•  Modify  other  existing  meter, 
compressor,  and  pressure  reduction 
stations. 

The  following  table  contains  more 
detailed  information  about  the  facilities. 
The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.* 


Paiute  Pipeline  Expansion  Project  Faciuties 


State^proposed  facility 


Nevada: 
Mainline: 
Paradise  North  Loop 


Paradise  South  Loop 

Winnemucca  Soutfi  Loop 

f»ye  Patch  Soolh  Loop „ 

Paradise  Compressor  Ststfon* 
North  Tahoe  Lateral: 
North  Tahoe  Loop 


lrw«ne  Village  Loop 

South  Tahoe  Lateral: 

South  Tahoe  Loop __ 

Elko  Lateral: 

Bailie  Mounts  Compressor  Station  ... 

Palisade  Compressor  Station  .. 


Total 


'Pmute  proposes  to  upgrade  cortpressoi  unit  at  this  existing  conv)'es9or  station. 


Pipe  di- 
ameter 
(in) 


24 
24 
24 
24 


16 
12 
12 


Approxi- 
mate length 
(mi) 


72 
10.4 
10.4 

5.0 


14.0 
2.7 
3.8 


53.5 


Added 
horsepotwer 


268 


1.339 
BOO 


2.407 


County 


E»(o/HumboldL 
MutiAjoWL 
HurrboWL 
Pershing. 


Carson  City/ 

Washoe. 
Washoe. 


Douglas. 

Lander. 
Eureka. 


Southwest  Gas  Corporation,  a  \ocai 
distribution  company,  would  also  build 
facilities  to  receive  gas  firom  Paiute  and 
serve  additional  customers  in  the 
Truckee.  California  area.  Those  fecilities 
include: 

•  22.9  miles  of  small  diameter 
distribution  pipeline: 

•  1B.4  miles  of  transmission  pipeline 
(ranging  from  6  to  12  inches  in 
diameter);  and 

•  Five  distribution  regulator  stations. 
We  have  determined  that  an 

environmental  assessment  (EA).  rather 
than  an  EIS  is  the  more  appropriate 
document  for  analyzing  the  pc^ential 
environmental  impacts  associated  with 
Paiute  s  project^  This  decision  was 
made  because  the  scope  of  the  projects 
originally  anticipated  for  the  EIS 
decreased  when  Northwest's 
applications  no  longer  included  the 
delivery  of  gas  to  Paiute.  severing  the 
connection  between  the  two  proposals, 
and  Paiute  withdrew  one  of  its 
proposals.  The  Bureau  of  Land 
Management  and  U.S.  Forest  Service 
concur  as  cooperating  agencies. 


The  EA  Process 

The  National  Enviromnental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  a  major 
Federal  action  whenever  it  considers  the 
issuance  of  a  Certificate  of  Public 
Convenience  and  Necessity.  Our  EA 
will  give  the  Commission  the 
infonnation  it  needs  to  do  that  If  the  EA 
concludes  that  the  projects  would  result 
in  significant  environmental  impacts, 
we  will  prepare  an  environmental 
impact  statement  Otherwise  we  will 
prepare  a  Finding  of  No  Significant 
Impact. 

NEPA  also  requires  us  to  discover  and 
address  concerns  the  public  may  have 
about  proposals.  We  call  this  "scoping". 
The  main  goal  of  the  scoping  process  is 
to  focus  the  analysis  in  the  EA  on  the 
important  environmental  issues,  and  to 
separate  these  from  issues  that  are 
insignificant  and  do  not  require  detailed 
study.  Local  scoping  meetings  have 
already  been  held  for  the  original 
projects.  Additional  scoping  meetings 
are  not  planned  since  the  facilities  have 
not  changed  We  are  asking  for 
comments  which  may  provide  new 


information  or  on  the  change  in  the 
environmental  docimientation. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  projects  under  these  general 
subject  headings: 

•  Geology  and  soils 

•  Endangered  and  threatened  species 

•  Water  resources 

•  Vegetation 

•  Land  use 

•  Air  quality  and  noise 

•  Wetland  and  riparian  habitiit 

•  Cultural  resources 

•  Fish  and  wildlife 

•  Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  projects,  or  portions 
of  the  projects,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  result  in  the  publication  of 
the  EA  which  will  be  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
these  proceedii^s. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  KegMer.  Copies  are 
available  from  the  Commission's  Public  Reference 
Branch,  Room  ai04, 941  North  Capitol  Street,  N.E., 
Washington.  D.C  20426,  or  call  (202)  208-371. 


Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail 

'  Pronouaa  "w»."  "ua."  and  "our"  nkr  to  the 
staff  of  the  OfTio"  of  Pipeline  Regulation  at  the 
FERC. 
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Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  projects.  You  should 
focus  on  identifying  information  that 
was  not  previously  available  or  brought 
to  our  attention.  You  do  not  need  to  re- 
submit comments  if  you  have  already 
done  so.  We  are  particularly  interested 
in  alternatives  to  the  proposals 
(including  alternative  routes),  and 
measiires  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St.,  NE., 
Washington,  D.C.  20426; 

•  Reference  Docket  No.  CP94-9-000; 

•  Send  a  copy  of  your  letter  to:  Ms. 
Lauren  ODonnell,  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  St.,  N.E.,  Room  7312, 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  they  will  be 
received  in  Washington  D.C.  on  or 
before  November  7, 1994. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  oHicial  party  to  the 
proceedings  or  an  "intervenor".  Among 
other  things,  interveners  have  the  right 
to  receive  copies  of  case-related 
Commission  dociunents  and  filings  by 
other  interveners.  Likewise,  each 
intervenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
to  become  an  intervenor  you  must  file 
a  Motion  to  Intervene  according  to  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  which  is  attached  as  appendix 
2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.2M(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 


ii  itervenor  status  to  have  your  scoping 
0  )mments  considered. 

E  nvironmental  Mailing  List 

If  you  do  not  want  to  send  comments 
ai  this  time  but  still  want  to  receive  a 
c  )py  of  the  EA,  please  return  the 
h  iformation  Request  (see  appendix  3).  If 
yju  have  previously  returned  the 
h  iformation  Request  you  don't  need  to 
d  D  so  again. 

Additional  information  about  the 
p  reposed  projects  is  available  fit)m  Ms. 
L  auren  O'Donnell,  EA  Project  Manager, 
a  (202)  208-325. 
L  »is  D.  Cashell 
S  xretary 

[1  R  Doc.  94-26149  Filed  10-20-94;  8:45  am] 
B  LUNO  CODE  CTIT-OI-P 


[I  tocket  Nos.  ST94-6472-400  et  al.] 

^  atural  Gas  Pipeline  Company  of 
/  merica;  Notice  of  Self-Implementing 
1  ransactions 

Cjctoberl7, 1994. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
C  ommission  as  being  implemented 
p  ursuant  to  part  284  of  the 
C  ommission's  regulations,  sections  311 
a  id  312  of  the  Natural  Gas  Poficy  Act 

0  f  1978  (NGPA)  and  Section  7  of  the 
NGA  and  Section  5  of  the  Outer 
continental  Shelf  Lands  Act.  ■ 

The  "Recipient"  column  in  the 
fbllowing  table  indicates  the  entity 
r  iceiving  or  purchasing  the  natural  gas 
i  1  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
fpllowing  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
i  iterstate  pipeline  on  behalf  of  an 
i  :itrastate  pipeline  or  a  local  distribution 
c  ompany  pursusmt  to  §  284.102  of  the 
( lommission's  regulations  and  section 
:  11(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
i  itrastate  pipeline  on  behalf  of  an 
i  Iterstate  pipeline  or  a  local  distribution 
( ompany  served  by  an  interstate 

1  ipeline  pursuant  to  §  284.122  of  the 
Commission's  regulations  and  section 

11(a)(2)  of  the  NGPA. 
A  "D"  indicates  a  sale  by  an  intrastate 
lipeline  to  an  interstate  pipeline  or  a 


■  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 


local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  3 1 1  (b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blai^et  certificate  issued  under 
§  284.221  of  the  Commission's 
regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blanket 
certificate  issued  under  §  284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  imder  §  284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeUne  pursuant 
to  §  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission's  regulations. 
Lois  D.  Cashell, 
Secretary. 


oticed  filing  is  in  compliance  with  the 
lonunission's  regulations. 
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Docket  No. 


ST94-6472  ... 

ST94-6473  ... 

ST94-6474  ... 

ST94-6475  ... 

ST94-6476  ... 

ST94-6477  ... 

ST94-6478  ... 

ST94-6479  ... 

ST94-6480  ... 

ST94-6481  .... 

ST94-6482  .... 

ST94-6483  .... 

ST94-6484  .... 

ST94-6485 .... 

ST94-6486  .... 

ST94-6487  ..„ 

ST94-6488 .... 

ST94-6489  ..„ 

ST94-6490 .... 

ST94-6491  .... 

ST94-6492  .... 

ST94-^93 .... 

ST94-^94  .... 

ST94-6495 .... 

ST94-6496  .... 

ST94-6497  .... 

ST94-6498  .... 

ST94-6499  .... 

ST94-e500 .... 

ST94.*501  .... 

ST94-6S02  _.. 

ST94-6503 .... 

ST94-e504  .... 

ST94-e505  ..- 

ST94-eS06 .... 


Transporter/seler 


Natural  Gas  P/L  Co.  of 

America. 
Wifllston  Basin  Inter.  P/L 

Co. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 
.    Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Trartsamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Tcartsamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Cheyenne     Light.     Fuel 

and  Power. 
Noflhem  Illinois  Gas  Co 

Northern  Illinois  Gas  Co 


Mdiiwestem  Gas 

mission  Co. 
Transamerican 

Gas  Corp. 
Transamerican 

Gas  Corp. 
Transamerican 

Gas  Corp. 
Transamericaa 

Gas  Corp. 
Transamerican 

Gas  Corp. 
Transamerican 

Gas  Corp. 
Transamerican 

Gas  Corp. 


Trans- 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 
Natural 


Recipient 


PSI,  Inc 


Conoco,  Inc 


Natural  Gas  P/L  Co.  of 
America. 

Ftorida  Gas  Trans- 
mission Co. 

Natural  Gas  P/L  Co.  of 
America. 

Natural  Gas  P/L  Co.  of 
America. 

Texas  Eastem  Trans- 
mission Co. 

Tennessee  Gas  Pipeline 
Co. 

Koch  Gateway  Pipe  Line 
Co. 

Koch  Gateway  Pipe  Line 
Co. 

Texas  Eastem  Trans. 
Co..  et  al. 

North  Shore  Gas  Co 


Natural  Gas  P/L  Co.  of 

America. 
Trunkline  Gas  Co 


Texas  Eastem  Trans- 
mission Co. 

Texas  Eastem  Trans- 
mission Co. 

Texas  Eastern  Trans- 
missjon  Co. 

Natural  Gas  P/L  Co.  of 
America. 

Texas  Eastem  Trans- 
mission Co. 

Tennessee  Gas  Pipeline 
Co. 

Texas  Eastem  Trans- 
mission Co. 

Tennessee  Gas  Pipeline 
Co. 

Texas  Eastem  Trans- 
mission Co. 

Tennessee  Gas  Pipeline 
Co. 

Cotorado  Interstate  Gas 
Co. 

Nahral  G/P/L  Co.  of 
Amer.,  et  al. 

Natural  G/P/L  Co.  of 
Amer.,  et  al. 

Coastal   Gas   Msake^ 

Transcontinenlal  Gas 
Pipe  Line  Corp. 

Natural  G^P/L  Co.  of 
Amer..  et  al. 

Tennessee  Gas  Pipeline 
Co. 

Transcontinental  Gas 
Pipe  Line  Corp. 

Texas  Eastern  Trans- 
mission Co. 

Texas  Eastem  Trans- 
mission Co. 

Texas  Eastem  Trans- 
mission Co. 


tSatefHed 


09-01-94 

09-01-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-02-94 

09-01-94 

09-02-94 

09-02-94 

09-06-94 

09-06-94 

09-06-94 

09^06-94 

09-06-^ 

09-06-94 

09-06-94 

09-06-'94 


Part 
284 
sub- 
part 


G-S 

G-S 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

G-LT 

G- 

HT 
G- 

HT 
G-S 

C 

C 

C 

C 

C 

c 
c 


EsLmax. 

daily 
quantity  2 


5.000 
30.000 
20.000 
20.000 
20.000 
20.000 
20,000 
20.000 
20.000 
20.000 
20.000 
20.000 
20,000 
20.000 
20.000 
20.000 
20.000 
20.000 
20.000 
20.000 
20.000 
20.000 
20.000 
20.000 
5,000 
5.000 
10.000 
20.000 
20.000 
20.000 
20.000 
20.000 
20.000 
20.000 
20  AX) 


Aff. 
Y/A/ 
N3 


N 
A 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rate 
sch. 


Date 

conv 

menced 


10-01-90 

08-03-94 

03-01-91 

12-17-93 

10-09-93 

10-07-93 

12-02-93 

12-16-93 

12-30-93 

0^30-93 

08-01-93 

03-01-87 

06-01-87 

0^-04-93 

08-01-93 

09-09-93 

08-01-93 

09-01-93 

12-02-93 

12-08-93 

08-01-93 

10-20-93 

08-20-93 

09-01-93 

07-20-94 

06-01-94 

0»-01-94 

OB-27-94 

01-12-93 

02-01-93 

03-24-93 

06-16-93 

0&-05^3 

02-10^93 

0^-26-03 


Projected 

termiration 

date 


Indef. 

08-01-96 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Irxlef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indaf. 

Indef. 

indef. 
Ind^. 

Indef. 

Indef 

06-23^04 

08-31-^ 

09-a0-94 

mdei. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

Indef. 

*  — »  -  * 
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Docket  No. 


ST94-6507  .... 

-ST94-6508  .... 

ST94-6509  .... 

ST94-6510  .... 

ST94-6511  ... 

ST94-6512  ... 

ST94-6513  ... 

ST94-6514  ... 

ST94-6515  ... 

ST94-6516  ... 

ST94-6517  ... 

ST94-6518  ... 

ST94-6519  ... 

ST94-6520  ... 

ST94-6521  ... 

ST94-6522  ... 
ST94-6523  ... 

ST94-6524  ... 

ST94-6525  ... 

ST94-6526  ... 

ST94-6527  ... 

ST94-6528  ... 

ST94-6529  ... 

ST94-6530  ... 

ST94-6531  ... 

ST94-6532  ... 

ST94-6533  .. 

ST94-6534  .. 

ST94-6535  .. 

ST94-6536  .. 

ST94-6537  .. 

ST94-6538  .. 

ST94-6539  .. 

ST94-6540  .. 

ST94-6541  .. 

ST94-6542  .. 


Transporter/seller 


Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 
Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transtexas  Gas  Corp  .... 

Transok  Gas  Trans- 
mission Co. 

Transok  Gas  Trans- 
mission Co. 

Transok  Gas  Trans- 
mission Co. 

Consumers  Power  Co  ... 

Gas  Co.  of  New  Mexico 

Michigan  Gas  Storage 
Co. 

Panharxile  Eastern  Pipe 
Line  Co. 

Algonquin  Gas  Trans- 
mission Co. 

Sat>ine  Pipe  Line  Co 

Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  of 

Anrwrica. 
Texas  Gas  Transmission 

Corp. 
WHIiston  Basin  Inter.  P/L 

Co. 
Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  *of 

America. 
Columbia    Gas    Trans- 
mission Corp. 


Trunk!  ne  Gas  Co  . 
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Recipient 


Natura   Gas  P/L  Co.  of 

AnKrica. 
Tennessee  Gas  Pipeline 

Co. 
Texas]   Eastern    Trans- 
miss  ion  Co. 
Koch  I  iateway  Pipe  Line 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 

Texas    Eastern    Trans- 
mission Co. 
Natural  Gas  P/L  Co.  of 

America. 
Tenne  >see  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Naturil  Gas  P/L  Co.  of 

ArrM  rica 
Texas    Eastern    Trans 

mia  ion  Co. 
Texas    Eastem    Trans 

mis)  ion  Co. 
Trunk!  ne  Gas  Co 
Texas    Eastem    Trans- 

misiion  Co 
Tennefssee  Gas  Pipeline 

Co. 
Tenn«|5see  Gas  Pipeline 

Co. 
Koch  pateway  Pipe  Line 

Co.  I 
ANR  pipeline  Co.,  et  al 

ANR  'ipellne  Co.,  et  al 

ANR  Pipeline  Co.,  et  al 

Michjj  an    Gas    Storage 

Co.  etal 
U.S.  ^as  Transportation, 

Inc. 
Consumers  Power  Co 


Cargi 


ing 
Mot)il 


GGR 


Fine 


Date  fyed 


Part 
284 
sub- 
part 


Inc 


New  Ingland  Power  Co 
Cents  na  Energy  Mari<et- 


Po. 

Natural  Gas  Inc  .... 


Mobil  Natural  Gas  Inc  .... 


Energy 


Cona»,  Inc 


Natural  Gas  Co 


Hads  }n    Gas    Systems, 

Inc 
GGR  Energy  


09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-0&-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 
09-0&-94 

09-06-94 

09-06-94 

09-06-94 

09-02-94 

09-02-94 

09-02-94 

09-06-94 

09-0e-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-06-94 

09-07-94 

0^-07-94 

09-07-94 

09-0S-94 


C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 
C 

C 

C 

C 

c 
c 
c 

G- 

HT 
G- 

HT 
B 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est  max. 

daily 
quantity  2 


Aff. 
Y/A/ 

N3 


20,000 

20,000 

20,000 

20,000 

20,000 

20,000 

20,000 

20,000 

20,000 

20,000 

20.000 

20.000 

20,000 

20,000 

20,000 

20,000 
20,000 

20,000 

20,000 

50.000 

5.000 

60,000 

60,000 

50,000 

30,000 

50,000 

100,000 

101,400 

100.000 

26,000 

17,000 

60,000 

257,719 

10,000 

50,000 

30,000 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

N 

N 

N 

N 

N 

Y 

A 

N 

N 

N 


Rate 
sch. 


Date 
com- 
menced 


Projected 

terminatk)n 

date 


07-06-93 

07-03-93 

09-10-93 

09-12-93 

04-0&-94 

01-13-94 

02-01-54 

01-28-94 

05-01-94 

04-14-94 

02-11-94 

04-02-94 

03-03-94 

05-19-94 

05-02-94 

03-22-94 
03-01-94 

05-17-94 

0(^-12-94 

03-05-94 

04-01-94 

06-01-94 

06-01-94 

08-08-94 

07-08-94 

08-08-94 

08-04-94 

07-23-94 

08-01-94 

08-05-94 

08-04-94 

08-17-94 

08-08-94 

09-01-94 

10-01-90 

08-15-94 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

04-30-99 

Indef. 

Indef. 

08-12-94 

08-12-94 

Indef. 

09-30-94 

09-30-94 

Indef. 

Indef. 


Docket  No. ' 


ST94-6543  ... 

ST94-6544  ... 

ST94-6545  .... 

ST94-6546  .... 

ST94-6547  .... 
ST94-6548  .... 

ST94-6549  .... 
ST94-6550  .... 

ST94-6551  .... 

ST94-6553  .... 

ST94-6554  .... 

ST94-6555  .... 

ST94-6556  .... 

ST94-6557  .... 

ST94-6558  .... 

ST94-6559  .... 
ST94-6560  .... 

ST94-6561  .... 
ST94-6562  .... 
ST94-6563  .... 

ST94-6564  .... 

ST94-6565  .... 

ST94-6566  .... 

ST94-6567  .... 

ST94-6568  .... 

ST94-6569  .... 

ST94-6570  .... 

ST94-6571  .... 

ST94-6572  .... 
ST94-6573  .... 

ST94-6574  .... 
ST94-6575  .... 

ST94-6577  .... 
ST94-6578 .... 

ST94-6579  .... 
ST94-6580  .... 

ST94-6581  .... 

ST94-8582  _.. 

ST94-6583  .... 

ST94-6584  .... 


Transporter/seller 


Columbia    Gas    Trans- 

misstonCorp. 
Chandeleur    Pipe    Line 

Co. 
Chandeleur    Pipe    Line 

Co. 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Natural  Gas  P/L  Co.  of 

America. 
Panhandle  Eastem  Pipe 

Line  Co. 
Trunkline  Gas  Co 


Recipient 


GGR  Energy 


Trunkline  Gas  Co 


Ozark  Gas  Transmission 

System. 
Ozark  Gas  Transmission 

System. 
Ozark  Gas  Transmissk>n 

System. 
Williams  Natural  Gas  Co 

wniiams  Natural  Gas  Co 
Williams  Natural  Gas  Co 

Lone  Star  Gas  Co 

Williams  Natural  Gas  Co 

Ftorida  Gas  Trans- 
missk>nCo. 

Ftorida  Gas  Trans- 
missk;nCo. 

Ftorida  Gas  Trans- 
mission Co. 

Columbia  Gas  Trans- 
mission Corp. 

Colunrtfjia  Gas  Trans- 
missk>nCorp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Norttiem  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Natural  Gas  P/L  Co.  of 

America. 
Delhi  Gas  Pipeline  Corp 
Ong  Transmissk>n  Co.  ... 

Valero  Transmission,  L.P 
Valero  Transmission,  L.P 

Tennessee  Gas  Pipeline 
Co. 

MkJwestem  Gas  Trans- 
mission Co. 

MkAwestem  Gas  Trans- 
misstonCo. 

MkJwestem  Gas  Trans- 
misskmCo. 


Hadson   Gas   Systems, 

Inc. 
Chevron  U.SA.,  Inc.  ...... 

lowa-illinois     Gas     and 

Electric  Co. 

Oasis  Pipe  Line  Co 

Nebraska     Publk;     Gas 

Agency. 

Poco  Petroleunr.s  Ltd  

AIG  Trading  Corp  

Delhi     Gas     Marketing 

Corp. 
Souttiem    Natural    Gas 

Co. 
Interenergy    Gas    Serv- 

toes  Corp. 
Oklahoma   Natural   Gas 

Co. 
Oklahoma   Natural   Gas 

Co. 
Enron    Gas    Marketing, 

Inc. 
Wk*ford  Energy  Market- 

ing. 

HS  Resources,  Inc 

Texaco  Gas  Marketing. 

Inc. 

Trunkline  Gas  Co 

Union  Pacifw  Fuels,  Inc  . 
Coastal  Gas  Marketing  .. 

Tiger  Bay  Limited  Part- 
nership. 
Enron    Gas    marketing. 

Perry  Gas  Co..  Inc 


Peny  Gas  Co..  Inc. 
Stand  Energy  Corp 
Gaslantic  Corp 


Date  filed 


U.S.    Energy    Develop- 
ment Corp. 
Parxla  Brandywine  Corp 


Apache  Corp 

Great  Plains  Natural  Gas 
Co. 

Enron  Oil  &  Gas  Co 

Howard  Energy  Co.,  Ir>c 

ANR  Pipeline  Co.,  et  al  . 
Natural  Gas  P/L  Co.  of 

America. 

Trunkline  Gas  Co 

Tennessee  Gas  Pipeline 

Co.,  et  al. 
Fkxes  &  Rucks,  Inc 

Tenneco  Gas  Marketing 

Co. 
Southern  Indiarui  Gas  & 

Electric  Co. 
Mobil  Natural  Gas,  Inc  ... 


09-08-94 

09-08-94 

09-08-94 

09-08-94 

09-08-94 
09-08-94 

09-08-94 
09-09-94 

09-12-94 

09-09-94 

09-09-94 

09-12-94 

09-12-94 

09-12-94 

09-12-94 

09-12-94 
09-12-94 

09-13-94 
09-13-94 
09-13-94 

09-13-94 

09-13-94 

09-13-94 

09-13-94 

09-13-94 

09-13-94 

09-13-94 

09-13-94 

09-14-94 
09-14-94 

09-14-94 
09-14-94 

09-15-94 
09-16-94 

09-16-94 
09-16-94 

09-16-94 

09-16-94 

09-16-94 

09-16-94 


Part 
284 
sub- 
part 


G-S 
K-S 
K-S 
G-S 

B 

G-S 

G-S 
G-S 

G-S 

G 

G-S 

B 

B 

G-S 

G-S 

G-S 
G-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
B/G- 

S 
G-S 
G-S 

C 
C 

C 
C 

G-S 

G-S 

G-S 

G-S 


Est  max. 

daily 
quantity^ 


30,000 

10,000 

65,000 

100,000 

100.000 
30.000 

100,000 
200,000 

50,000 

10.000 

10,000 

100,000 

150,000 

100,000 

25.000 

5,000 
50.000 

6,500 
25.000 
75.000 

10,603 

600.000 

20.000 

N/A 

30 

392 

N/A 

24,000 

10,000 
5,500 

60,000 
100,000 

10,000 
50,000 

5.000 
50,000 

560 

21,000 

6,474 

8,300 


Aff. 
Y/A/ 

N3 

N 
N 
Y 
N 


N 
N 

N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 

N 

A 

N 

N 

N 

N 

N 

N 

N 

N 

Y 
N 

N 
N 

N 
N 

N 

A 

N 

N 


Rate 
sch. 


Date 
com- 
menced 


08-15-94 

08-01-94 

08-01-94 

09-01-94 

08-17-94 
09-01-94 

06-08-94 
09-01-94 

08-12-94 

09-01-94 

09-02-94 

02-0^-94 

02-09-94 

02-01-94 

08-31-94 

09-01-94 
09-01-94 

08-26-94 
08-31-94 
09-01-94 

09-03-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-02-94 

09-01-94 

09-01-94 

09-01-94 
09-01-94 

09-01-94 
08-31-94 

09-01-94 
09-08-94 

09-02-94 
08-19-94 

09-01-94 

09-01-94 

09-01-94 

09-02-94 


Projected 

temriination 

date 


Indef. 
Indef. 

Indef. 

Indef. 

Indef. 
Indef. 

Indef. 
Indef. 

07-31-96 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

06-01-95 

Indef. 
01-01-95 

Indef. 

07-01-95 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

04-30-95 

Indef. 

Indef. 

Indef. 
03-31-95 

06-39-97 
Indef. 

Indef. 
Indef. 

Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 


53150 


Federal  RegistOT  /  Vol 


59,  No.  203  /  Friday,  October  21,  1994  /  Notices 


OoctotNa' 


Transporter/seier 


Date  filed 


Part 
284 
sub- 
part 


Est  max. 

daily 
quanlityz 


Aff. 
Y/A/ 


Rate 
sch. 


Date 
com- 
menced 


Projected 

tefminelion 

date 


ST94-6585„.. 

ST94-6586  .... 

ST94-6587  .... 

ST94-6588  .... 

ST94-6589  .... 

ST94-6590  .... 

ST94-6591  .... 

ST94-6592  .... 

ST94-65G3  .... 

ST94-«594  .... 

ST94-6595  .... 

ST94-6596  .... 

ST94-6597  .... 

ST94-<598  .... 

ST94-6599  .... 

ST94-6600  .... 

ST94-«601  .... 

ST94-6602  .... 

ST94-6603.. 

ST94-6604  .... 

ST94-6606  ... 

ST94-6606  ... 

ST94-6607  ... 

ST94-6608... 

ST94-6609  ... 

ST94-6610  ... 
ST94-6611  ... 

ST94-6612  ... 

ST94-6613  ... 

ST94-6614  ... 

ST94-€615  ... 

ST94-6616  ... 
ST94-6617  ... 
ST94-6818  ... 
ST94-6619  ... 

ST94-6621  ... 

ST94-6622... 


Trans- 


Trans- 


Moram      Gas 
mission  Ca 

Noram      Gas 
mission  Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Panhandle  Eastern  Pipe 
Line  Co. 

Panhan(fle  Eastern  Pipe 
Line  Co. 

El  Paso  Natural  Gas  Co 

Noram      Gas      Trans- 
mission Co. 

Florida      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co.. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Koch  Gateway  Pipeline 
Co. 

Koch  Gateway   Pipeline 
Co. 

Koch  Gateway  Pipeline 
Co. 

Great  Lakes  Gas  Trans. 
LP. 

Alabama-Tennessee 
Natural  Gas  Co. 

Black  Marlin  Pipeline  Co 

Natural  Gas  P/L  Co.  of 
Amenca. 

Great  Lakes  Gas  Trans. 
LP. 

BridgeKne  Gas  Distritxj- 
ttonLLC. 

li-T  Offshore  System  .... 

Lf-T  Offshore  System  .... 

U-T  Offshore  System  .... 
U-T  Offshore  System  .... 
U-T  Offshore  System  .... 
High     Island     Offshore 

System. 
Koch  Gateway  Pipeline 

Co. 
Koch  Gateway  Pipeline 

Co. 


Ward  Gai  i  Marketing  .  ... 

Nucor-Ya  TK}to  Steel  L.P 

Interener  y    Gas    Sen^ 

icesC<  rp. 
Job  Cons  ruction  Co 

Anadarkq  Trading  Co  .... 

Arcadian  p>artners,  LP  .. 

Southern  California  Edi- 
son Co 

Coastal  3as  Marketing 
Co. 

Exxon  Cdrp 


Cox  Res<  urces  Ltd  „.. 


Jefferson 

cal  Center. 
TimexCarp 


Regional  Medi- 


Tokusen 


J.S.A.,  Inc 


Pace  Ind  istries,  Inc 


Clinton 


misskjf^  Inc. 
Bibler  Br(  ithers  92 


Associatt  d    Gas    Serv- 
ices, Ire 
Libt)y  GIs  ss.  Inc 


City  of  M  xjlton 


Gas      Trans- 


Endevco  Oil  and  Gas  Co 

Energy        Development 

Corp. 
Noram  Hbb  Senm^s 


City    of    Breaux    Bridge 

Gas  S]  stem.  - 
Noram  ^rgy  Services, 

Inc. 
AIG  Tradng  Corp 


Union  Cart)4de  Corp 

Texaco  Gas    Marketing 

Inc. 
Union  Gi  s  Limited  ..~ 

Sabine  f  ipe  Line  Co.,  et 

ai. 
Vastar     Sas    Marketing, 

Inc. 
Texaco 

Inc. 
MotMl  Natural  Gas  Inc  .... 

Coast  E(tergy  Group 

CNG  Producing  Co 
Natk>nal 

LP. 
Southerr 

Co. 
Southerr^    Natural    Gas 

Co. 


3as  Marketing, 


Qas  Resources, 
Natural    Gas 


09-16-04 

09-16-94 

09-16-94 

09-16-94 

0&-16-94 

09-16-94 

09-16-94 

09-16-94 

09-16-94 

09-1&-94 

09-15-94 

09-1&-44 

09-15-04 

09-15-^ 

09-15-«4 

09-15-94 

09-15-«4 

09-15-94 

09-15-94 

09-15-94 

09-15-04 

09-15-94 

09-15-94 

09-15-94 

09-15-94 

09-15-94 
09-15-94 

09-15-94 

09-19-94 

09-19-94 

09-19-94 

09-19-94 
09-1^-94 
09-1  &-«4 
09-19-94 

09-20-94 

09-20-94 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 
G-S 

G-S 

G- 

HT 
K-S 

K-S 

K-S 
K-S 
K-S 
K-S 

G 

G 


300,000 

9.000 

25,000 

300 

221,000 

7,000 

200,000 

2,400 

50,000 

10.000 

510 

500 

250 

425 

1,500 

250 

2,000 

4,000 

20,000 

30,000 

N/A 

2,200 

N/A 

75,000 

1,272 

14,000 
10,000 

25,000 

8,500 

21.000 

15,000 

10,000 
60,000 
42,500 
50,241 

40,000 

3.000 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 

N 

N 

N 

N 

N 
N 
N 
N 

N 

N 


08t20-94 

07-01-94 

0^-01-94 

09-01-94 

0&-O1-94 

09-01-94 

08-17-94 

09-P1-94 

09-01-94 

08-01-94 

09-01-94 

08-31-94 

08-31-94 

08-31-94 

09-01-94 

08-31-94 

08-02-94 

08-01-94 

08-13-94 

06-01-94 

08-20-94 

08-20-94 

08-20-94 

08-23-94 

09-01-94 

09-01-94 
09-01-94 

08-27-94 

08-25-94 

09-02-94 

09-01-94 

09-01-94 
09-01-94 
09-01-94 
09-01-94 

09-01-04 

09-01-94 


Indef. 

Indef. 

Indef. 

Indef. 

11-30-95 

03-31-95 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

08-31-94 

Indef. 

Indef. 

08-31-94 

Indef. 

Indef. 

Indef. 

08-20-97 

Indef. 

07-31-95 

09-01-96 

Indef. 
08-31-95 

09-30-94 

Indef. 

09-30-94 

09-30-94 

09-30-94 
09-30-94 
09-30-94 
Indef. 


Indef. 
Indef. 
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ST94-6623  ... 

ST94-6624  ... 

ST94-6625  ... 

ST94-6626  ... 

ST94-6627  ... 

ST94-6628  ... 

ST94-6629  ... 

ST94-6630  .... 

ST94-6631  .... 

ST94-6632  .... 

ST94-6633  .... 

ST94-6634  .... 

ST94-6635  .... 

ST94-6636  .... 

ST94-6637  .... 

ST94-6638  .... 
ST94-6639  .... 
ST94-6640  .... 
ST94-6641  .... 
ST94-6642  .... 
ST94-6643  .... 
ST94-6644  .... 
ST94-6645  .. 
ST94-6646  . 
ST94-6647  .... 
ST94-6648  .... 
ST94-6649  .... 
ST94-6650  ... 
ST94-6651     .. 
ST94-6652  .... 
ST94-6653  .... 
ST94-6654  .... 
ST94-66i)5  .... 
ST94-66S6  .... 
ST94-6657  .... 


Koch  Gateway  Pipeline 

Co. 
Northem  Border  Pipeline 

Co. 
Northem  Border  Pipeline 

Co. 
Northem  Border  Pipeline 

Co. 
Mojave  Pipeline  Operat- 
ing Co. 
Mojave  Pipeline  Operat- 
ing Co. 
Mojave  Pipeline  Operat- 
ing Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
MkJwestem  Gas  Trans- 
mission Co. 
Midwestern  Gas  Trans- 
mission Co. 
MkJwestem  Gas  Trans- 

misskm  Co. 
Midwestern  Gas  Trans- 
mission Co. 
Texas    Eastern    Trans- 
mission Corp. 
Texas    Eastern    Trans- 
mission Corp. 
Texas    Eastern    Trans- 
mission Corp. 
Texas     Eastern    Trans- 
mission Corp. 
Texas    Eastern    Trans- 
mission Corp. 
Texas    Eastern    Trans- 
mission Corp. 
Texas    Eastern    Trans- 
mission Corp. 
Texas    Eastern    Trans- 
mission Corp. 
Texas    Eastern    Trans- 
mission Corp. 
Texas     Eastern    Trans- 
mission Corp. 
Texas    Eastem    Trans- 
mission Corp. 
Texas    Eastem    Trans- 
mission Corp. 
Texas    Eastern    Trans- 
mission Corp. 
Texas    Eastern    Trans- 
mission Corp. 
Texas    Eastem    Trans- 

missKMi  Corp. 
Texas    Eastem    Trans- 

misson  Corp. 
Texas    Eastern    Trans- 
mission Corp. 
Texas     Eastem    Trans- 
mission Corp. 
Texas    Eastem    Trans- 
mission Corp. 
Texas    Eastem    Trans- 
mission Corp. 
Texas    Eastem    Trans- 

missk>n  Corp. 
Texas    Eastem    Trans- 
mission Corp. 


Trans  Louisiana  Indus- 
trial Gas  Co. 

Conwest  Expk>ratk>n  Co. 
Ltd. 

Transcontinental  Gas 
Pipe  Line  Corp. 

Prairielands  Energy  Mkt. 
Inc. 

Chevron  U.S.A.  Produc- 
tion Co. 

Tristar  Gas  Marketing 
Co.  ^ 

U.S.  Gas  Transportatkxi 
Inc. 

Valley  Qas  Co 


GGR  Energy 


Tenneco  Gas  Marketing 
Mobil  Natural  Gas  Inc  .... 

Tenneco  Gas  Marketing 

Co. 
Tenneco  Gas  Marketing 

Co. 
Orange    and    Rockland 

Utilities,  Inc. 
Orange    and    Rockland 

Utilities,  Inc. 
Northem  Utilities  Inc  

North  Ataeboro  Gas  Co  . 

North  AttJeboro  Gas  Co  . 

New  Jersey  Natural  Gas 

Co. 
General  Motors  Corp 

Anadarko  Trading  Co  .... 

Bristol  &  Warren  Gas  Co 

Bristol  &  Warren  Gas  Co 

Boston  Gas  Co  

Boston  Gas  Co  

Bay  State  Gas  Co 

Peco  Energy  Co  

NGC  Transportatkxi  Inc . 

Phibro  Energy.  Irx: 

Anadarko  Trading  Co  .... 

Noble    Gas    Marketing. 

Inc. 
New  Jersey  Natural  Gas 

Co. 
Fall  River  Gas  Co 

Dartmouth  Power 

Dartmouth  Power 


09-20-94 

09-21-94 

09-21-94 

09-21-94 

09-21-94 

09-21-94 

09-21-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 


G-S 

G-S 

G 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

&.S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


N/A 
9.137 
7,820 
4.180 
50,000 
20.000 
100,000 
2,300 
1.000 
25,000 
7,406 
5,476 
5.000 
507 
384 
64 
16 
12 
110 
11.858 
400.000 
36 
27 
2.932 
2,218 
1.056 
49.286 
30.000 
100.000 
60,000 
87.500 
83 
327 
209 
158 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
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Projected 

termination 

date 


F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

I 

F 

F 

F 

F 

F 

F 


09-01-94 
09-01-94 
09-01-94 
09-15-94 
09-01-94 
08-31-94 
08-31-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-03-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
■09-01-94 
09-08-94 
09-10-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 


Indef. 

10-31-04 

08-31-95 

09-14-95 

08-30-95 

08-28-95 

08-28-95 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Inoef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Inoet. 
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Docket  No. 


ST94-6658  .... 

ST94-6659  .... 

ST94-6660 .... 

ST94-6661  .... 

ST94-6662  .... 

ST94-6663  .... 

ST94-€664  .... 

ST94-6665  .... 

ST94-6666  .... 

.  ST94-6667  .... 
ST94-6668  .... 
ST94-6669  .... 

ST94-6670  .... 

ST94-6671  .... 

ST94-6672  ... 

ST94-6673  ... 

ST94-6674  ... 

ST94-6675  ... 

ST94-6676  ... 

ST94-6677  ... 

ST94-6678  ... 

ST94-6679  ... 

ST94-6680  ... 

ST94-6681  ... 

ST94-6682  ... 

ST94-6683  ... 

ST94-6684  ... 

ST94-6685... 

ST94-6686  .., 
ST94-6687  .., 

ST94-6688  .. 

ST94-6689  .. 

ST94-6690  .. 

ST94-6691  .. 
ST94-6682.. 

ST94-6693.. 

ST94-€e94.. 


Transporter/seller 


Trans- 


Trans- 
Trans- 


Trans- 


Trans- 


Trans- 


Trar»- 


Texas    Eastern 
mission  Corp. 

Texas    Eastern 
mission  Ck)rp. 

Texas    Eastern 
mission  Corp. 

Texas    Eastern    Trans- 
mission Corp. 

Texas    Eastern    Trans- 
mission Corp. 

Texas    Eastern 
mission  Corp. 

Texas    Eastern 
mission  Corp. 

Texas    Eastern 
mission  Corp. 

Texas    Eastern 
mission  Corp. 

El  Paso  Natural  Gas  Co 

Valero  Transmission,  LP 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Columbia    Gas    Trans- 
mission Corp. 

Columbia    Gas    Trans- 
mission Corp. 

Columtxa    Gas 
mission  Corp. 

Columbia    Gas    Trans- 
mission Corpy 

Colunnbia    Gas 
mission  Corp. 

Kern  River  Gas  Trans- 
mission Co. 

Noram      Gas      Trans- 
mission Co. 

Enogex  Inc _ 


Consolidbted  Edison  Co. 


of  NY. 


Inc. 


Consolid  ited  Edison  Co. 

of  NY.  Inc. 
Connect  »jt  Natural  Gas 

Corp. 
Commor  wealth  Gas  Co 

Commor  wealth  Gas  Co 

Colonial  Gas  Co  

Colonial  Gas  Co  

Provider  ce  Gas  Co  

Provider  ce  Gas  Co  

Cenergy  tnc  

Northerri'Natural  Gas  Co 
Sunbearr  Outdoor  Prod- 
ucts. 
Vesta  Energy  Co 

Laclede  3as  Co 

Transok  Gas  Co 


Jacksonville  Manufactur- 
ing. 
Sanguinfe,  Ltd .. 


Trans- 


Trans- 


Natural  Gas  P/L  Co.  of 

America. 
Northern  Natural  Gas  Co 
Transwestem      Pipeline 

Co. 
Transwestern      Pipeline 

Co. 
Transwestem      Pipeline 

Co. 
Transwestem      Pipeline 

Co. 
CNG  Transmission  Corp 
CNG  Transmission  Corp 

Transok  Gas  Trans- 
mission Co. 

Transok  Gas  Trans- 
mission Co. 


Continei  tal  Grain  Co 

AIG  Tra  ling  Corp  

GastantI :  Corp 
Sonat  h  arreting  Co 


Columb  3  Gas  of  Keiv 


tucky 


Union  P  icific  Fuels,  Inc  . 


Sat>ine 

Energy 

ices. 


Date  filed 


Inc. 


Energy  Trading  .. 


Amoco 

Natural  Gas  P/L  Co.  of 

Amen  za. 
Mobil  N  itural  Gas  Inc 


Freema  i  Energy,  Inc 

Richard  son  Products  Co 

GPM  G  IS  Corp 

Tristar  <  ias  Marketing  .... 

Richarc  son  Products  Co 


Hub  ServKes  Co 
Marketing  Serv- 
nc 


ANR  Pi  )eline  Co.,  et  al  . 
ANR  Pi  wline  Co.,  et  al  . 


09-2-^ 
09-22-94 
09-22-^ 
0&-22-94 
09-22-94 
09-22-94 
09-22-«4 
09-22-94 
09-22-94 

09-22-94 

09-22-94 
09-22-94 

09-22-94 

09-22-94 

09-22-^ 

09-22-«4 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-22-94 

09-23-94 

09-22-94 

09-23-94 

09-23-94 

09-23-94 
09-23-94 

09-23-94 

09-23-94 

0^23-94 

09-23-94 
06^23-94 

09-23-94 

09-23-94 


Part 
284 
sub- 
part 


G-S 

G-« 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

C 

G-S 

G-S 
G-S 

G-S 

G-S 

G-S 

G-S 
G-S 

C 

C 


Est  max. 

daily 
quantity' 


Aff. 
Y/A/ 
N3 


240 

181 

851 

1,015 

1,342 

307 

233 

944 

715 

10,000 

10,000 

310 

300,000 

61,053 

300,000 

1,300 

20,000 

600 

100.000 

N/A 

50,000 

N/A 

N/A 

40.000 

25,000 

300,000 

30,000 

15,000 

200 
13,000 

27,000 

50,000 

5,364 

500,000 
50/)00 

3,000 

3,000 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 

N 

N 

n" 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

N 

N 

N 

N 

N 
N 

N 

N 

N 

N 
N 

N 

N 


Rate 
sch. 


Date 
com- 
menced 


Projected 

termination 

date 


0»-01-94 
09-01-94 
0»^)1-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 

08-25-94 

09-01-94 
09-01-94 

08-01-94 

0&-01-«4 

08-01-94 

08-01-94 

0*-O1-94 

09-01-94 

08-01-94 

0^12-94 

09-01-94 

0^-20-94 

09-20-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-03 
0»-01-94 

09-01-94 

08-23-94 

08-24-94 

0&-01-94 
09-01-94 

0^-01-94 

09-01-04 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 
Indei 

Indef. 

Indef. 

Indef. 

Indef.   - 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

.Indef. 

Indef. 

Indef. 

07-31-95 

Indef. 

Indef. 

09-30-94 

Oft-31-95 
09-30-94 

,09-30-94 

08-31-94 

08-31-94 

10-31-94 
10-31-94 

Indef. 

Indef. 
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Docket  No.  ^ 


ST94-6695  .... 

ST94-6696  .... 

ST94-6697  .... 

ST94-6698  .... 

ST94-6699  .... 

ST94-6700  .... 

ST94-6701  .... 

ST94-6702  .... 

ST94-6703  .... 

ST94-6704  .... 
ST94-6705  .... 

ST94-6706  .... 

ST94-6707  .... 

ST94-6708  .._ 

ST94-6709  ..„ 

ST94-6710  .... 

ST94-6711  .... 

ST94-6712  .... 

ST94-6713  .... 

ST94-6714  .... 

ST94-6715  .... 

ST94-6716  .... 

ST94-6717  .... 

ST94-6718  ..- 

ST94-6719  .... 
ST94-6720  .... 
ST94-6721  .... 
ST94-6722  .... 
ST94-«723 .... 
ST94-6724  .... 
ST94-6725  ..„ 
ST94-6726  .... 
ST94-6727  .... 
ST94-6728  .... 
ST94-6729  .... 
BT94-6730  .... 


Transporter/seller 


Transok     Gas 

mission  Co. 
Transok     Gas 

mission  Co. 
Transok     Gas 

mission  Co. 
Transok     Gas 

missfonCo. 
Transok     Gas 

mission  Co. 
Transok     Gas 

misswn  Co. 
Trartsok     Gas 

mission  Co. 
Transok     Gas 

missk)n  Co. 
Sabine  Pipe  Line 


Trans- 
Trans- 
Trans- 
Trarjs- 
Trans- 
Trstf«- 
Trans- 
Trans- 
Co 


Recipient 


Sabine  Pipe  Line  Co 

Great  Lakes  Gas  Trans. 
LP. 

Great  Lakes  Gas  Trans. 
LP. 

Pacific  Gas  Trans- 
missonCo. 

Tennessee  Gas  Pipeline 
Co. 

Midwestern  Gas  Trans- 
mission Co. 

Mklwestern  Gas  Trans- 
mission Co. 

Midwestern  Gas  Trans- 
mission Co. 

Delhi  Gas  Pipefine  Corp 

Ozalc  Gas  Transmission 

System. 
Southern    Natural    Gas 
Co. 

Souttiem  Natural  Gas 
Co. 

Transcontinental  Gas  PI 
LCorp. 

Transcontinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 
LCorp. 

Transcontinenteil  Gas  P/ 
LCorp. 

Panhandle  Eastern  Pipe 
Line  Co. 

Panhandle  Eastern  Pipe 
Line  Co. 

Texas  Eastern  Trans- 
mission Corp. 

Texas  Eastern  Trans- 
mission Corp. 

Texas  Eastern  Trans- 
mission Corp. 

Texas  Eastern  Trans- 
mission Corp. 

Texas  Eastern  Trans- 
mission Corp. 

Texas  Eastern  Trans- 
mission Corp. 

Texas  Eastern  Trans- 
mission Corp. 

Texas  Eastern  Trans- 
mission Corp. 

El  Paso  Natural  Gas  Co 


ANR  Pipeline  Co.. «  al  . 

ANR  Pipeline  Co..  et  al  . 

ANR  Pipeline  Co..  et  al  . 

ANR  Pipeline  Co.,  et  al  . 

ANR  Pipeline  Co.,  et  al  . 

ANR  Pipeline  Co..  et  al  . 

ANR  Pipeline  Co.,  et  al  . 

ANR  Pipeline  Co..  et  al  . 

Memphis  LigW.  Gas  and 
Water  Div. 

H&N  Gas,  Ltd  

Coastal   Gas   Mart<eting 

Westcoast  Gas  Services 

(USA).  Inc. 
Mock  Resources,  Inc 

Aquila  Energy  Re- 
sources Corp. 

Associated  Natural  Gas, 
Irx;. 

Associated  Natural  Gas, 
Inc. 

HAN  Gas.  Ltd  

Natural  Gas  P/L  Co.  of 
America. 

Interenergy  Gas  Serv- 
ices. 

South  Carolina  Pipeline 
Corp. 

Ford  Motor  Co  „ 

Statoil    North    America. 

Inc. 
Sonat  Marketing  Co 


Date  filed 


South  Jersey  Energy  Co 

Ei  Paso  Gas  Marketing 

Co. 
Midwest   Gas   Services, 

Inc. 
Unton  Gas  Limited 

Yankee  Gas  Services 
Co. 

Yankee  Gas  Services 
Co. 

Algonquin  Gas  Trans- 
mission Co. 

James  River  Paper  Co., 
Inc. 

Bay  State  Gas  Co 

Fall  River  Gas  Co 

Northern  Utilities  Inc  


Connecticut  Natural  Gas 

Corp. 
Nevada  Power  Co  


09-23-94 

09-23-94 

09-23-94 

09-23-94 

09-23-94 

09-23-94 

09-23-94 

09-23-94 

09-26-94 

09-26-94 
0»-26-94 

09-26-94 

09-26-94 

0©-26-94 

09-26-94 

09-26-94 

09-26-94 

09-26-94 

09-26-94 

09-23-94 

09-23-94 

09-27-94 

09-27-94 

09-27-94 

09-27-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

0&-28-94 

09-28-94 

09-28-04 


Part 
284 
sub- 
part 


C 
C 
C 
C 
C 
C 
C 
C 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity  2 


3.000 

3.000 

3.000 

3.000 

3.000 

3.000 

7.500 

3.000 

50,000 

100.000 
50,000 

50.000 

50,000 

1.875 

25.000 

17,000 

5.000 

40.000 

20.000 

18,000 

1.066 

100.000 

10.000 

4,000.000 

350,000 

6,000 

200.000 

804 

1.064 

11,137 

5.000 

36,369 

17.048 

48 

644 

51.500 


Aff. 
Y/A/ 
N3 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
Y 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


Rate 

sch. 


Date 

conv 

menced 


09-01-94 
09-01-94 
0»-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 
09-01-94 

09-02-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-02-94 

09-01-94 

09-01-94 

09-01-94 

09-02-94 

09-01-94 

09-01-94 

09-01-94 

09-14-94 

09-02-94 

09-03-94 

09-07-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

08-18-94 


PrQ|ected 

terniination 

date 


Indef. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef 

Indef. 
07-31-95 

07-31-95 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

I.Tdef. 

07-31-97 

09-30-94 

Indef. 

indef. 

'ndef. 
Indef. 
03-31-95 

10-31-94 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
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Docket  No.  ^ 


ST94-6731  ... 

ST94-6732  ... 

ST94-6733  ... 

ST94-6734  ... 

ST94-6735  ... 

ST94-6736  ... 

ST94-6737  ... 

ST94-6738  ... 

ST94-6739  ... 

ST94-6740 ... 

ST94-6741  ... 

ST94-6742  ... 

ST94-6743  ... 
ST94-6744  ... 

ST94-6745  ... 

ST94-6746  ... 

ST94-6747  ... 

ST94-6748  ... 

ST94-6749  ... 

ST94-€75a ... 

ST94-6751  ... 

ST94-6752  ... 

ST94-6753  ... 

ST94-6754  .. 

ST94-6755  .. 

ST94-6756  .. 

ST94-6757  .. 

ST94-6758  .. 

ST94-6759 .. 

ST94-6760  .. 


Transporter/seller 


Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Ck).  of 

America. 
Natural  Gas  P/L  Co.  of 

America. 
Kocti  Gateway  Pipeline 

Co. 
Koch  Gateway  Pipeline 

Co. 
Koch  Gateway   Pipeline 

Co. 
Koch  Gateway  Pipeline 

Co. 
Koch  Gateway  Pipeline 

Co. 
Koch  Gateway   Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
PanharKlle  Eastern  Pipe 

Line  Co. 
El  Paso  Natural  Gas  Co 
Colorado  Interstate  Gas 

Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Midcon   Texas    Pipeline 

Corp. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  of 

America. 
Mississippi  River  Trans. 

Corp. 
Mississippi  River  Trans. 

Corp. 
Iroquois  Gas  Trans.  Sys- 
tem. 
Iroquois  Gas  Trans.  Sys- 
tem. 
Iroquois  Gas  Trans.  Sys- 
tem. 
Iroquois  Gas  Trans.  Sys- 
tem. 
Williston  Basin  Inter.  P/L 

Co. 
Williston  Basin  Inter.  P/L 

Co. 


Wea  vaco  Corp 

Intel  lational  Paper  Co  ... 

End  Users  Supply  Co  .... 

Entet,    a    Division    of 

Af  (la,  Inc. 
Area  Jian  Corp 

Olyr  ipic  Pipeline  Co  

Gulf  Gas  Utilities  Co 


Peniizoil  Gas  Marketing 

Ent(  X,     a     Division     of 

Ai  <la,  Inc. 
Beic  sn  &  Blake  Corp 


Gen  iral  Motors  Corp 
Vesi  a  Energy  Co  


Mer  Jian  Oil  Trading  Inc 
The  Western  Sugar  Co  .. 

Ves  a  Energy  Co  


Recipient 


Date  filed 


Koc  I  Gateway  Pipeline 

C). 
Nati  >nal  Helium  Corp  .... 

Sen  CO  Energy  Services, 

Ir:. 
1   £  Jurce  Energy  Sen/- 

ic  (s  Co. 
GM  Hydrocartxjns,  Ltd 

Cer  ral  Illinois  Light  Co  . 

H  &  N  Gas  Ltd 

Natf)nal  Steel  Corp 

MRT   Energy   Marketing 

C). 
CN^  Gas  Services  Corp 

Reiaissance        Energy 

(I  .S.)  Inc. 
Dire  ct  Gas  Supply/lesco, 

Ire. 
Coastal   Gas   Marketing 

Cx 
Mo<  k  Resources,  Inc 


We  itern  Sugar  Co 


09-2a-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

09-29-94 

09-29-94 

09-29-94 
09-29-94 

09-29-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 

09-30-94 


Part 
284 
sut>- 
part 


G-S 

G^ 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G^ 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity  2 


500 

25,000 

300 

20,000 

55.000 

1.700 

85 

1,550 

6,000 

4,150 

15,202 

61.050 

2.060 
1,240 

60.000 

200.000 

30.000 

15,000 

10,000 

10,000 

20,000 

50,000 

2.000 

753 

15,000 

11,953 

3,138 
20,000 
10.000 

9,000 


Aff. 
Y/A/ 

N3 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

-N 

N 

N 
N 

N 

N 

Y 

N 

N 

N 

N 

N 

N 

^A 

N 

N 

N 

N 

A 

A 


Rate 
sch. 


Date 

conh 

menced 


05-01-94 

09-01-94 

1(W)1-90 

09-20-94 

09-20-94 

09-20-94 

09-20-94 

09-20-94 

09-20-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 
09-19-94 

09-01-94 

08-31-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-01-94 

09-17-94 

09-01-94 

09-21-94 

09-01-94 

09-01-94 


Projected 

termination 

date 


Indef. 

12-31-98 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

08-31-97 

10^31-96 

Indef. 
Indef. 

10-31-96 

Indef. 

10-31-94 

12-31-94 

09-30-94 

Indef. 

08-31-97 

Indef. 

Indef. 

01-31-95 

09-28-94 

09-28-94 

09-28-94 

09-28-94 

08-31-96 

08-31-96 


'  Notice  of  transactions  does  not  constitute  a  fletermination  that  filings  comply  with  Commission  regulations  in  accordance  with  Order  No.  436 
(final  rule  and  notee  requesting  supplemental  comments,  50  FR  42,372,  10/10/85). 

2  Estimated  maximum  daily  volumes  includes  volumes  reported  by  the  filing  company  in  MMBTU.  MCF  and  DT. 

^Affiliatwn  of  reporting  company  to  entities  involved,  in  the  transaction.  A  "Y"  indicates  affiliation,  an  "A"  indkates  marketing  affiliation,  and  a 
"N"  indk:ates  no  affiliation. 


IFR  Doc.  94-26133  Filed  10-20-94;  8:45  am) 
BILUN6  COOE  CTIT-OI-P 


Notice  of  intonnai  Technical 
Conference;  State  of  Louisiana  Office 
of  Conservation,  NGPA  Section 
107(cK2)  Well  Determinations 

FERC  No.  JDM-0461 5,  Edna  Decambre  #1 ; 
FERC  No.  JD94-06209,  Exxon  FeeflS; 
FERC  No.  JDM-06208,  Exxon  Fee  •16-Alt; 
FERC  No.  JM4-06207,  Exxon  Fee  #18-Alt; 
FERC  Na  J094-0620S,  Exxon  Fee  «24] 

October  17, 1994. 

Take  notice  that  an  informal  technical 
conference  will  be  convened  in  the 
above-referenced  proceedings  (59  FR 
40349,  August  8, 1994)  on  October  26. 
1994.  at  10:30  am.  The  conference  will 
be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  at  825 
North  Capitol  Street  NE,  Washington 
D.C..  20426,  in  Room  No.  3400-B,  For 
further  information,  contact  Ms.  Marilyn 
Rand,  at  (202)  208-0444,  or  Mr.  Marc 
Poole,  at  (202)  208-0482. 
LoisD.CasheU. 
.Serrpfaiy. 
IFR  Doc.  94-26127  Filod  UJ-20-94;  8:45  ami 

BILUNG  CODE  «717-01-M 


(Project  No.  11317-001  New  Yorkl 

Carrob  Energy  Development,  Inc.; 
Notice  of  Surrender  of  Preliminary 
Permit 

October  17. 1994. 

Take  notice  that  the  Carrob  Energy 
Development.  Inc..  permittee  for  the 
Burrs  Mill  Project  No.  11317.  located  on 
Jacobs  Creek,  Jefferson  County.  New 
York,  has  requested  that  its  preliminary 
permit  be  terminated.  The  preliminary 
permit  was  issued  on  December  9, 1992, 
and  would  have  expired  on  November 
30, 1995.  The  permittee  states  that  the 
project  would  be  economically 
infeasible. 

The  permittee  filed  the  request  on 
luly  22. 1994.  and  the  preUminaiy 
permit  for  Project  No.  11317  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4.  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc  94-26130  Filed  JO-20-94;  8:45  am] 

BILLING  COOE  f7ir-01-M 


Project  No.  1 1305-001  New  Yorkl 

Carrob  Energy  Development,  Inc.; 
Notice  of  Sun^nder  of  Preliminary 
Permit 

Octotwr  17.  W94. 

Take  notice  that  the  Carrob  Energy 
Development,  Inc..  permittee  for  the 
Sears  Pond  Project  No.  11305.  located 
on  the  East  Branch  of  Deer  River.  Lewis 
County,  New  Yoric,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  preliminary  permit  was  issued  on 
October  19. 1992.  and  would  have 
expired  on  September  30, 1995.  The 
permittee  states  that  the  project  would 
be  economically  infeasible. 

The  permittee  filed  the  request  on 
July  22. 1994.  and  the  preliminary 
permit  for  Project  No.  11305  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  projea  site, 
to  the  extent  provided  for  under  18  CFR 
part  4.  may  be  filed  on  the  next  business 
day. 

Lois  O.  Casliell. 

Secretary. 

IFR  Dck:.  94-26131  Fiifid  1O-20-94;  8:45  ami 

BILUNG  COOE  •717-ei-M 


[Docket  No.  TM95-1-48-001] 

ANR  PipeUne  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Octoberl7. 1994. 

Take  notice  that  on  October  13,  1994. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  Original  Volume 
No.  2  FERC  Gas  Tariff,  the  following 
tariff  sheets,  proposed  to  be  effective 
October  1, 1994: 

Substitute  Twenty 
Substitute  Twenty- 
Sut>stitute  Twenty- 
Substitute  Twenty- 
Substitute  Twenty- 
No.  20 
Substitute  Twenty- 

21 
Sul>8titute  Twenty- 
22 


■Fifth  Revised  Sheet  No.  IB 
•Fifth  Revised  Sheet  No.  17 
Fifth  Revised  Sheet  No.  18 
Fifth  Revised  Sheet  No.  19 
Seventh  Revised  Sheet 

Sixth  Revised  Sheet  No. 

Fourth  Revised  Sheet  N<i. 


ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  solely  for  the 
purpose  of  updating  the  sheets 
originally  submitted  in  this  proceeding 
on  August  31. 1994.  in  order  to  include 
intervening  rate  changes  made  as  a 
result  of  a  compliance  filing  made  by 
ANR  at  Docket  No.  RP94-43-000.  etal. 

ANR  states  that  all  of  its  Original 
Volume  No.  2  customers  and  interested 


State  Commissions  have  been  mailed  a 
copy  of  this  filing. 

Any  person  desiring  to  protest  said 
filing  should  Die  a  protest  with  the 
Commission.  825  North  Capitol  Street, 
N.E..  Washington.  D.C  20426  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
October  24. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  application  are  on  file 
with  the  Commission  and  are  availabln 
for  public  inspection. 
Lois  D.  Ca.shell. 
Setn-tary. 
IFR  Doc.  94-26126  Filed  10-20-94;  8:45  ami 

BILLING  CODE  e717-0l-M 


[Docket  No.  RP94-424-001] 

ANR  Pipeline  Co.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Octotier  17, 1994. 

Take  notice  thai  on  October  13,  1994, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2.  the  following 
tariff  sheets,  proposed  to  be  effective 
November  1, 1994: 

Substitute  Twentv-Sixth  Revised  Shf^et  No 
16 

Substitute  Twent>-Sixth  Revised  Sheet  No 
17 

Substitute  Twenty  Sixth  Revised  Sheet  No 
18 

Substitute  Twenty-Sixth  Revised  Sheet  No 
19 

Substitute  Twenty-Eighth  Revised  Sheet  No 
20 

Substitute  Twenty-Seventh  Revi.scd  Sheet 

No.  21 
Substitute  Twenty-Fifth  Revi.sed  Sheet  No.  22 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  solely  for  the 
purpose  of  updating  the  sheets 
originally  submitted  in  this  proceeding 
on  September  30. 1994.  in  order  to 
include  intervening  rate  changes  made 
as  a  result  of  a  compliance  filing  made 
by  ANR  at  Docket  No.  RP94-43-000.  et 
al. 

ANR  states  that  all  of  its  Original 
Volume  Na  2  customers  and  interested 
State  Commissions  have  been  mailed  a 
copy  of  this  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Commission.  825  North  Capitol  Street. 
N.E..  Washington,  D.C.  Z0426  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
prptests  should  be  filed  on  or  before 


October  24, 1994.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  application  are  on  file 

with  the  Commission  and  are  availablft 

for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-26128  Filed  10-20-94;  8:45  ami 

BU.UNO  CODE  6717-01-M 


[DoclMt  No.  RP94-312-001  and  Docket  No. 
CP94-177-001] 

Columbia  Gulf  Transmission  Co.  and 
Texas  Eastern  Transmission  Corp.; 
Notice  of  Compliance  Filing 

October  17, 1994. 

Take  notice  that  on  October  13,  1994, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second , 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  be  effective  November  1 , 
1994: 

3rd  Sub  Second  Revised  Sheet  No.  018 
3rd  Sub  Second  Revised  Sheet  No.  019 

Columbia  Gulf  also  filed  supporting 
workpapers  recalculating  the  exit  fee 
entered  into  between  it  and  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  using  November  1, 1994, 
as  the  effective  date  and  the  unassigned 
capacity  as  of  that  date.  Columbia  Gulf 
further  filed  workpapers  showirig  the 
calculation  of  the  negative  surcharge, 
which  is  reflected  in  the  tariff  sheets  to 
.be  effective  November  1, 1994. 

Columbia  Gulf  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  in  these 
proceedings  dated  September  28, 1994. 

Columbia  Gulf  states  that  a  copyof 
the  filing  is  being  served  on  all  parties 
to  these  proceedings,  and  Columbia 
Guirs  customers,  as  required  by  the 
Commission's  Order  of  September  28, 
1994. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedures.  All 
such  protests  should  be  filed  on  or 
before  October  24, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

nspection. 

Mis  D.  Cashell, 

,  <ecretary. 
FR  Doc.  94-26124  Filed  10-20-94;  8:45  am| 

IILUNO  CODE  CTIT-OI-M 


Docket  No.  PL95-1-0001 

^atemaking  Treatment  of  Emission 
Vliowances;  Notice  of  Filing 

October  14, 1994 

Take  notice  that  on  October  14, 1994. 
Mison  Electric  Institute  ("EEl"),  on 
)ehalf  of  its  member  electric  utilities 
md  pursuant  to  Section  207  of  the 
Commission's  Rules  of  Practice  and 

rocedure,  petitioned  the  Commission 
0  issue  a  Statement  of  Policy  on  the 
-atemaking  treatment  of  the  costs 
issociated  with  sulfur  dioxide  (SO2) 
jmission  allowances  required  by  the 
[llean  Air  Act  Amendments  of  1990. 
^I's  request  is  limited  to  coordination 
transactions.  EEI  also  requests,  among 
3ther  things,  that  the  Commission  find 
[hat  neither  the  sale  nor  purchase  of 
emission  allowances  require 
authorization  under  section  203  of  the 
Federal  Power  Act,  and  find  that  the 
sale  of  emission  allowances  does  not 
constitute  a  wholesale  power  sale  and 
therefore  is  not  jurisdictional  under 
section  205  of  the  Federal  Power  Act. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  14, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-26135  Filed  10-20-94;  8:45  ami 

BILUNQ  CODE  6717-01-M 


[Docket  N08.  RP95-10-000  and  RP94-332- 
003] 

Florida  Qas  Transmission  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  17, 1994. 

Take  notice  that  on  October  13. 1994, 
Florida  Gas  Transmission  Company 
(FGT).  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  effective  December  1, 
1994,  the  tariff  sheets  listed  on  the 
attached  Appendix  A. 

FGT  states  the  instant  filing  proposes 
changes  to  FGT's  FERC  Gas  Tariff  which 
primarily  correct  minor  errors  and 
clarify  certain  provisions.  Specifically, 
FGT  submits  the  revised  tariff  sheets  as 
follows: 

Third  Revised  Sheet  No.  1  reflects 
FGT's  correction  of  two  page  references 
and  adds  Sheet  No.  8D  to  the  Table  of 
Contents.  Sheet  No.  8D  was  filed 
September  22, 1994,  in  compliance  with 
FERC's  Order  issued  August  31, 1994.  in 
Docket  No.  RP94-332. 

Fourth  Revised  Sheet  No.  43  and 
Third  Revised  Sheet  No.  49  eliminate 
the  designation  of  contacts  authorized  to 
perform  day-to-day  dispatching  from  the 
listing  of  information  required  when 
requesting  ITS-1  and  IPS  transportation 
service.  Due  to  the  changing  nature  of 
this  information,  it  is  more  expedient 
for  FGT  to  obtain  this  data  at  the  time 
nominations  are  furnished. 

Second  Revised  Sheet  No.  180 
clarifies  that  FGT  will  retain  variable 
costs,  usage  surcharges,  and  fuel  charges 
prior  to  revenue  sharing  and  crediting 
consistent  with  the  sharing  and 
crediting  mechanism  approved  in 
Docket  No.  RS92-ie. 

Second  Revised  Sheet  No.  183 
corrects  an  error  in  the  determination  of 
Participating  Firm  Shippers'  total  share 
of  Intemiptible  Shared  Proceeds. 
Original  Sheet  No.  183  made  effective 
November  1, 1993,  contained  the  correct 
determination  of  the  shared  proceeds. 
When  FGT  filed  First  Revised  Sheet  No. 
183  to  change  certain  other  provisions 
of  this  section,  language  from  an  earlier 
draft  of  this  sheet,^  which  never  became 
effective,  was  inadvertently  included.  In 
addition,  the  term  "Relinquishing 
Shipper"  has  been  changeid  to 
"Participating  Shipper"  to  conform  with 
the  terms  used  in  this  section. 

First  Revised  Sheet  Nos.  197 A  and 
197C  reflect  an  accounting  change 
required  by  the  FERC  in  Order  No.  552. 
Two  typographical  errors  also  are 
corrected  on  Sheet  No.  197C. 

Second  Revised  Sheet  Nos.  452, 459 
and  462  and  First  Revised  Sheet  No.  463 
delete  references  to  and  eliminate 


Exhibit  C  from  FGT's  FTS-1  form  of 
service  agreement  while  designating  and 
modifying  Exhibit  B  to  set  forth  the 
Maximum  Daily  Transportation 
Quantities  formerly  reflected  on  Exhibit 
C. 

First  Revised  Sheet  Nos.  454. 470, 
485, 494A,  500  and  514  have  been 
modified  to  clarify  that  the 
commencement  of  the  primary  term  of 
a  transportation  service  agreement 
between  FGT  and  a  Shipper  may  be 
different  than  the  effective  date  of  the 
service  agreement. 

Second  Revised  Sheet  Nos.  499,  502, 
504  and  5Q7  and  First  Revised  Sheet 
Nos.  500,  505  and  506  reflect  certain 
modifications  to  FGT's  ITS-1  form  of 
service  agreement  solely  for  purposes  of 
clarification.  Second  Revised  Sheet  Nos. 
501  and  508  delete  references  to  and 
eliminate  Exhibit  A  from  the  ITS-1  form 
of  service  agreement.  Third  Revised 
Sheet  No.  509  eliminates  extraneous 
text  &t>m  this  page  previously 
designated  as  "Reserved  for  Future 
Use". 

Finally,  First  Revised  Sheet  No.  659 
corrects  two  typographical  errors 
reflected  on  FGT's  Index  of 
Requirements  by  End-Use  Priority. 

FXJT  states  that  copies  of  the  filing 
were  mailed  to  all  customers  serviced 
under  the  rate  schedules  affected  by  the 
filing  and  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  24, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to* 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  Motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

Appendix  A — Florida  Gas  Transmission 
Company  Dodcet  No.  RP95-1 0-000  FERC 
Gas  TarifTThird  Revised  Volume  1 

Third  Revised  Sheet  No.  1 
Fourth  Revised  Sheet  No.  43 
Third  Revised  Sheet  No.  49 
Second  Revised  Sheet  No.  180 
Second  Revised  Sheet  No.  183 
First  Revised  Sheet  No.  197A 
First  Revised  Sheet  No.  197C 
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Second  Revised  Sheet  No.  452 
First  Revised  Sheet  No.  454 
Second  Revised  Sheet  No.  459 
Second  Revised  Sheet  No.  462 
First  Revised  Sheet  No.  463 
First  Revised  Sheet  No.  470 
First  Revised  Sheet  No.  485 
First  Revised  Sheet  No.  494A 
Second  Revised  Sheet  No.  499 
First  Revised  Sheet  No.  500 
Second  Revised  Sheet  No.  501 
Second  Revised  Sheet  No.  502 
Second  Revised  Sheet  No.  504 
First  Revised  Sheet  No.  505 
First  Revised  Sheet  No.  506 
Second  Revised  Sheet  No.  507 
Second  Revised  Sheet  No.  508 
Third  Revised  Sheet  No.  509 
First  Revised  Sheet  No.  514 
First  Revised  Sheet  No.  659 

(FR  Doc  94-26125  Filed  1O-20-94;  8:45  am] 
BIUING  CODE  6717-01-M 


[Docket  No.  093-13-000] 

GPM  Qas  Corp.;  Notice  of  Application 
to  Abandon  Exchange  Service 

October  17. 1994. 

Take  notice  that  on  August  23, 1993, 
GPM  Gas  Corporation,  Bartlesville, 
Oklahoma  74004.  successor  to  Phillips 
66  Natural  Gas  Company  and  Phillips 
Petroleum  Company  (Phillips),  filed  an 
application  pursaunt  to  Section  7(b)  of 
the  Natural  Gas  Act  for  authorization 
permitting  and  approving  the 
abandonment  of  an  exchange  of  natural 
gas  with  Northern  Natural  Gas  Company 
(Northern),  all  as  more  fully  described 
in  the  application  which  is  on  file  with 
the  Commission  and  opeiv  to  public 
inspection. 

Pnillips  and  Northern  exchange 
natural  gas  under  a  June  17, 1968. 
exchange  agreement.  Phillips  was 
authorized  to  perform  the  exchange  in 
Docket  No.  CI68-816  under  its  FERC 
Gas  Rate  Schedule  No.  450.  GPM  states 
that  the  parties  have  mutually  agreed  to 
terminate  the  exchange  agreement  and 
that  the  Commission  authorized 
Northern  to  abandon  the  exchange  on 
July  16,  1Q93. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
31. 1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
E)C  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 


herein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  GPM  to  appear  or  to  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-26132  Filed  10-20-94;  8:45  am] 

BILUMG  CODE  STir-OI-M 


Pocket  No.  RP95-8-000] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Petition  for  Waiver 

October  17, 1994. 

Take  notice  that  on  October  7, 1994, 
NorAm  Gas  Transmission  Company 
(NGT)  filed  a  petition  seeking  the 
Commission's  permission  to  waive  the 
following  provisions  of  Rate  Schedules 
FSS  and  ISS  of  its  FERC  Gas  Tariff  for 
the  current  Storage  Contract  Year  and 
subject  to  the  condition  specified  in 
Paragraph  6  thereof: 

(a)  Section  2.7  of  Rate  Schedule  FSS  and 
section  2.5  of  Rate  Schedule  ISS  to  the  extent 
that  either  directs  tliat  Service  Agreements 
commerce  at  the  beginning  of  a  Storage 
Contract  Year  (April  1st); 

(b)  Section  6.1  of  Rate  Schedule  FSS, 
which  establishes  certain  minimum  and 
maximum  injection  quantities,  and  Section 
6.2  of  Rate  Schedule  FSS,  which  establishes 
certain  minimum  and  maximum  withdrawal 
quantities;  and 

(c)  The  requirement  in  Rate  Schedules  FSS 
and  ISS  that  gas  be  injected  only  during  the 
Injection  Period. 

NGT  requests  that  the  Commission 
waive  §  154.22  of  the  Commission's 
regulations  to  permit  the  requested 
waiver  to  become  effective  on  October  1 
1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Inderal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  24,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspectkni  in  the 

Public  Refereooe  Room. 

LoM  D.  Cashell, 

Secretary. 

(FR  Doc  94-26129  Filed  10-20-94;  8:45  ami 

BIUJNG  COM  «717-01-M 


[Docket  Nos.  CP94-«08-001 . 

002.  CP«4-«0a-003,  CP94-608-0041 

Northern  Natural  Gas  Co.;  Notice  of 
Amendment  to  Application 

October  17. 1994. 

Take  notice  that  on  October  7. 1994. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  an 
amendment  (Amendment)  to  its  original 
application  in  Docket  No.  CP94-6(»- 
000  which  was  filed  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for  an  order 
permitting  and  approving  the 
abandonment  by  sale  to  Enron 
Gathering  Company  (EGC),  a  wholly 
ovmed  subsidiary  of  Enron  Operatioiu 
Corp.,  certain  compression, 
dehydrating,  delivery  point  and 
pipeline  facilities,  with  appurtenances, 
located  in  various  counties  in  Texas, 
Oklahoma,  Kansas,  Wyoming  aikl 
Colorado  and  services  rendered  thereby. 
Also,  in  its  original  application. 
Northern  requests  approval  concurrent 
with  the  conveyance  of  the  fadlitiee  to 
EGC  to  abandcn  certain  agreements  and 
services.  Northern  states  that  the 
Amendment:  (1)  Reflects  changes  in  the  ' 
Amended  and  Restated  Contract  for  the 
Purt^ase  and  Sale  of  Assets,  dated 
September  23, 1994,  (Amended 
Contract);  (2)  clarifies  certain  elements 
of  the  original  application;  and  (3) 
updated  certain  exhibits  with  additional 
information,  all  as  more  fully  set  forth 
in  the  amendment  which  is  on  file  with 
the  Commission  and  open  to  public  ^ 
inspection. 

Northern  states  that  it  is  amending  the 
application  to  divide  it  into  four  parts, 
identifying  the  facilities  on  the  basis  of 
geographic  production  areas  and 
requests  that  each  partial  assigrunent 
made  by  EGC  to  its  four  affiliates  be 
given  a  separate  subdocket  to  faciUtate 
review  along  the  geographic  Unes 
associated  with  each  affiliate  taking 
assignment  from  EGC  Nenrthem 
indicates  that,  by  assignments  dated 
September  23, 1994.  EGC  has  assigned 
the  gathering  facilities  generally  located 
in:  (1)  The  Anadarico  production  area  to 
Enron  Anadarko  Gathiering  Corp. 
(EAGC);  (2)  tbe  Hugoton  producUon 
area  to  Enron  Gathering  Limited 
Partnership  (EGLPy,  (3)  the  Permian 
production  ares  to  Enron  Permian 
Gathering  Inc.  (EPGI),  and;  (4)  the  Rocky 


Mountain  region  to  Ennm  Mountain 
Gathering  Inc.  (EMGI).  NnAem  states 
tl  at,  pursuant  to  the  Amended  Contract. 
E(  )C  has  made  partial  assignments  of  the 
ge  thering  facilities  to  the  four  separate 
aqd  distinct  regional  entities  due  to 
e?tpressions  of  interest  by  third  parties 
to  purchase  certain  of  these  assets  from 

E(;c.  - 

(n  the  Amendment,  Northern  states 
th  it  it  is  also  refiling  three  large  scale 
m  ips  to  make  changes  and  clarifications 
toisymbols,  locations  and  functions  of    . 
facilities  identified  on  the  maps. 
Fi  irther.  Northern  states  that  it  is  adding 
tv  o  delivery  points  on  the  Brewer 
sy  stem  in  the  Hugoton  production  area 
lo  ::ated  in  Texas  County,  Oklahoma  and 
th  B  Jackson  B#l  delivery  point  in  the 
A  ladarko  production  area  located  in 
Hfnsford  County,  Texas.  Also.  Northern 
isJdeleting  the  Clinton  Oil  Company 
d(  livery  point  from  its  list  of  delivery 
p4  ints  since  it  is  located  on  a 
tn  insmission  pipeline  that  is  not 
in  eluded  in  the  facilities  to  be 
at  andoned,  it  is  indicated. 

Northern  states  that  it  is 
silpplranenting  Exhibit  W  to  replace  a 
notice  of  tenminaticMi  of  Rate  Schedule 
T4-5  with  a  consent  letter  to  terminate 
Rite  Schedule  T-5  between  Northern 
aqd  Mobil  Oil  Corporation.  Also, 
Nbrthem  states  it  is  amendii^  Exhibit  U 
toj  delete  its  request  to  abandon 
Nprthem's  Rate  Schedule  X-39  since 
the  abandonment  authorization  has 
baen  requested  in  a  separate  proceeding. 

JAny  person  desiring  to  be  beard  or  to 
nmke  any  protest  with  refierence  to  said 
ai|iendment  should  on  or  before 
svember  7, 1994,  file  with  the  Federal 
kergy  Regulatory  Commission, 
jashington.  D.C  20426.  a  motion  to 
jtervene  or  a  protest  in  accordance 
ith  the  requirem^its  of  the 
CommissiCHi's  Rules  of  Practice  and 
P^edure  (18  CFR  385.214  or  385.211) 
aid  the  Regulatitms  under  the  Natural 
Gks  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
nit  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
td  become  a  party  to  a  proceeding  orto 
participate  as  a  party  in  any  hearing 
therein  must  file  a  moti(»i  to  intervene 
ill  accordance  with  the  Commission's 
Rules.  All  persons  who  have  heretofore 
fi  ed  need  not  file  again. 
L(  is  D.  Cashell, 
S(  cretojy. 
IF  R  Doc  94-26134  Filed  10-20-94;  8:45  an) 

81  .UNO  COM  tTir-VVM 


Office  ol  FossB  Energy 
(PE  Docket  No.  M-6»-NG) 

Amoco  Canada  MarKeting  Corp.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  TiOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  ^nting 
Amoco  Canada  Marketing  Corp.  blanket 
authorization  to  import  up  to  200  Bcf  of 
natural  gas  from  Canada  over  a  period 
of  two  years  beginning  on  the  date  of 
first  delivery  after  September  23, 1994. 
This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  Room  3F-056, 
Forrestal  Building,  lOOO  Independence 
Avenue,  S.W..  Washington,  D.C.  2t)585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hoors  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C  on  September 
27. 1994. 

Clifford]*.  Toma&zewski, 

Director,  Office  of  Natural  Gas.  Office  of  Fads 

Prograats,  Office  of  Fossil  Energy. 

IFR  Doc.  94-261  a2  Filed  10-20-94;  8:45  ami 

BiLurto  cooe  mso-oi-p 

[FE  Docket  No.  94-63-NG] 

Oryx  Gas  Mailteting  Limited 
Partnership;  Order  Granting  Blanket 
Authorization  To  Import  and  Export 
Natural  Gas,  Includtng  Liquefied 
Natural  Gas,  From  and  To  Canada  and 
Mexico 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  ord^. 

summary:  The  Oflice  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Oryx 
Gas  Marketing  Limited  Partnership 
authorization  to  import  up  to  a 
combined  total  of  200  Bcf  of  natural  gas, 
including  liquefied  natural  gas  (LNG), 
from  Canada  and  Mexico.  In  addition. 
Oryx  is  authorized  to  export  up  to  a 
combined  total  of  200  Bcf  of  natural  gas. 
including  LNG,  to  Canada  and  Mexica 
The  term  of  this  authorization  is  for  a 
period  of  two  years  beginning  on  the 
date  of  first  import  or  export  after 
September  30, 1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room.  3F-€56, 
Forrestal  Building,  1000  Independence 
Avenue,  SVV.,  Washington,  DC  20585, 
(202)  58&-9478.  The  docket  room  is 
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open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  September  30. 
1994. 

Qifibrd  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  94-26184  Filed  10-20-94;  8:45  am] 

BILUNO  COOE  6450-01-P 
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[FE  Docket  No.  94-71 -NG] 

Vector  Energy  (U.S.A.)  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 


Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C.  September  30, 
1994. 

Clifibrd  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
IFR  Doc.  94-26186  Filed  10-20-94;  8:45  am) 
BILUNG  COOE  645(M)1-P 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Vector  Energy  (U.S.A.)  Inc. 
authorization  to  import  up  to  44  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term,  beginning  on  the  date  of  first 
delivery  after  October  31.  1994. 
Vector's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W.,  Washington.  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday. 
except  Federal  holidays. 

Issued  in  Washington.  D.C.  October  12 
1994. 

Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  94-26181  Filed  10-20-94;  8:45  am] 

BILLING  COOE  6450-01-^ 


FE  Docket  No.  94-67-NG] 

Westcoast  Gas  Services  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Ges, 
Including  Liquefied  Natural  Gas,  From 
and  To  Canada  and  lyiexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 


[FE  Docket  No.  94-e8-NG] 

Wascana  Energy  Marketing  (U.S.)  Inc.; 
Order  Granting  Blanket  Authorization 
To  import  and  Export  Natural  Gas, 
From  and  To  Canada  and  IMexico 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  grantmg 
Westcoast  Gas  Services  Inc.  (WGSI) 
authorization  to  import  up  to  1.000  Bcf 
and  to  export  up  to  1,000  Bcf  of  natural 
gas.  including  liquefied  natural  gas, 
from  and  to  Canada  and  Mexico,  over  a 
two-year  term,  beginning  on  the  date  of 
first  import  or  export  delivery  after 
December  18. 1994. 

WGSI's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  S.W..  Washington,  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C,  October  11 
1994. 

Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  94-26185  Filed  10-20-94:  8:45  am) 

BILLMQ  COOE  64SO-01-P 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Wascana  Energy  Marketing  (U.S.)  Inc. 
(WEM)  blanket  authorization  to  import 
and  to  export  a  combined  total  of  up  to 
200  Bcf  of  natural  gas  from  and  to 
Canada  and  Mexico,  over  a  two-year 
term,  beginning  on  the  date  of  first 
import  or  export  delivery  after 
December  31, 1994. 

WEM's  order  is  available  for 
inspection  and  copying  in  the  Office  of 


FE  Docket  No.  94-69-NQ] 

Western  Gas  Marketing  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Enei^  gives  notice 
that  it  has  issued  an  order  granting 
Western  Gas  Marketing  Inc..  blanket 
authorization  to  import  up  to  600  Bcf  of 


natural  gas  from  Canada.  In  addition, 
the  company  is  authorized  to  export  a 
combined  total  of  up  to  150  Bcf  of 
natural  gas  to  Canada  and  Mexico.  This 
authorization  to  import  and  export 
natural  gas  is  for  a  period  of  two  years 
beginning  on  the  date  of  the  initial 
import  or  export,  whichever  occurs  first, 
after  October  31, 1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  S.W..  Washington,  D.C.  20585 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C.  on  October  4 
1994. 

Clifford  Tomaszewski, 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  94-26183  Filed  10-20-94;  8:45  am] 

BILUNO  COOE  t*iO-0^-P 


Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  August  t 
Through  August  5. 1994 

During  the  week  of  August  1  through 
August  5. 1994.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Request  for  Exception 

Noltgas  Propane  Fuel  Sr  Supply,  8/2/94 
LEE-0098 
Noltgas  Propane  Fuel  &  Supply  filed 
an  Application  for  Exception  from  the 
reporting  requirement  of  Form  EIA- 
782B.  In  considering  the  request,  the 
DOE  found  that  the  firm  was  not 
experiencing  a  serious  hardship  or  gross 
inequity,  as  those  terms  have  been 
defined  by  the  DOE.  Accordingly, 
exception  relief  was  denied. 

Whistleblower  Proceeding 

Dr.  Naresh  Mebta.  8/4/94,  LWN-0003 

The  DOE  issued  an  Order  granting  Dr. 
Naresh  Mebta  interim  reinstatement  to 
his  former  position  at  the 
Superconducting  Super  Collider 
Laboratory.  On  March  17. 1994,  the  DOE 
had  found  that  Dr.  Mehta's  dismissal  by 
Universities  Research  Association,  a 
DOE  contractor,  violated  the  provisions 
of  the  Contractor  Employee  Protection 
Regulations.  10  CFR  part  708.  Although 
the  DOE  had  ordered  that  Dr.  Mebta  be 
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reinstated  in  March  1994,  the 
reinstatement  was  stayed  by  a  request 
for  review  filed  by  Universities  Researdi 
Association, 


Re  iohI  Apfrficaflioiis 

The  Office  of  Hearings  and  Appeals 
isstied  the  following  Decisions  and 
Or  lers  concerning  refund  applications. 


Atlantic  Richfield  Company/Transpo,  Inc.  et  al 

Church  of  St  John  th«  Baptist 

Container  Corp.  of  America ........_...... 

Cosmo  It  Lillian  Laserra  et  a/  — — .-.^ 

Farmers  Union  Oil  Company  et  al 

Fred  H.  Slata  Co.  et  al  ....» — ..-»~^.. 

Fulton  County  Illinois  et  al  

Gulf  Oil  Corporation/Downtown  Gulf -... 

Givey  Gulf -.. 

Gulf  Oil  Corporation/F  k  L  Planters.  Inc.  et  al  — 

Gulf  Oil  Corporation/Jerry  Dybul  

Gulf  Oil  CarjxjTttioii/Little's  Gulf  

Gulf  Oil  Corporation/Ormond  Beach  Gulf 
Gulf  Oil  Corporation/Tom  Oil  Company  . 
Northern  Ohio  Asphalt  Paving,  Co.  et  a!  . 

Texaco  Inc./Annel  Tow  Car,  Inc — 

Texaco  Inc./Bob  00856/8  Texaco 

Texaco  Inc/Lockard  Grocery  ft  Station  ... 
Texaco  Inc. /Ray  &  Dave's  Texaco  #1  et  al 

Texaco  Inc./Sellers  Texaco  et  ai _. 

Town  of  Grafton  Public  Schools  et  al  


Servicec  mter 


The  following  submissions  were  dismiss  d 


which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


»•«•••  KVAM 


RF»M-134ftS 

RC272-239 

RF272-93313 

RF272-78570 

RF272-93817 

RF272-90536 

RF272-«6677 

RF300-18747 

RF300-18748 

RF300-21339 

RF300-16854 

RF300-13191 

RF3OO-20698 

RF300-20303 

RF272-93834 

RF321-210O2 

RF321-21009 

RF321-21019 

RF321-19120 

RF321-8392 

RF272-88170 


08/04/94 
Oe/01/94 
08/02/94 
08/04/94 
08/01/94 
08/01/94 
08/04/94 
08/01/94 

06/04/94 
08/04/94 
08/01/94 
08/02/94 
08/04/94 
08/04/94 
08/01/94 
08/02/94 
08/05/94 
08/04/84 
08/01/94 
08/04/94 


Dismissals 


Name 


Case  No. 


A.A.A.  Awnings  Intemalionat,  Inc  .. 

Bancroft  Oil  Company  

City  of  Hjgtiland  Pari< 

CHy  (A  Osseo „ 

Hitxjon's  Texaco 

Howard  Texaco  Service  : ..._ 

Laikin  Texaco ,. 

Mosside  Texaco  Service 

Gsceoia  Township  SctKKJl  District 
South  of  Sunny/Gainesville,  Inc  .... 
Tyre's  Texaco  &  Car  Clearwig 


RF351-20 

RF321-19616 

RF300-15613 

RF272-6348 

RF321 -18981 

RF321-7943 

RF321-18480 

RF321-7942 

RF272-79813 

RF300-21401 

RF321-9704 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1E^234. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  pjn.  and  S:00  pan.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  pubbshed 
loose  leaf  reporter  system. 

Dated:  October  17. 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  94-26180  Filed  10-20-^;  8:4S  am) 
MUmo  cooc  •UO-Ot-P-M 


ImplemeAtatiofi  of  Special  Refund 
Procaduras 

AGENCY:  Office  of  Hearings  and  Appeals. 
Deportment  of  Energy 


A(  HON:  Notice  of  Implementation  of 
Si  ecial  Refund  Procedures 


SI  MMARY:  The  Office  of  Hearings  and 
A  ipeals  (OHA)  of  the  Depailment  of 
Ei  ergy  (DOE)  announces  the  procedures 
fo '  disbursement  of  the  total  amount  of 
$2 ,226,782.70  in  crude  oil  overcharges 
ot  tained  by  the  DOE  under  the  terms  of 
a  I  Consent  Order  that  Mt.  Airy  Refining 
C<  mpany  (Mt.  Airy)  and  its  former 
st  areholders,  William  P.  Boswell,  W. 
Li  ke  Boswell,  Lindsay  B.  McLean, 
Di  vid  P.  Boswell,  P.  Wilson  Boswell  II 
ai  d  Ellen  W.  BosweH,  entered  into  with 
D  3E  on  November  14, 1900.  Case  No. 
L  ;F-0121.  OHA  has  ctetennined  that  the 
h  nds  will  be  distributed  in  accordance 
w  th  DOE's  Modified  Statement  of 
R(  stitutionary  Policy  in  Crude  Oil 
Qises. 

F(  R  FUfTTHER  MFOfWATION  CONTACT: 
T  lomas  L  Wicker.  Deputy  Director. 
O  fice  of  Hearings  and  A^^als.  1000 
Ir  dependence  Avenue,  S.W., 


Washington,  D.C.  20585,  (202)  586- 
2400. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  sets  f<Hth  the  procedures 
that  DOE  has  formulated  to  distribute 
the  total  amount  of  $2,226,782.70 
obtained  under  the  terms  of  a  Consent 
Order  that  DOE  entered  into  with  Mt. 
Airy  Refining  Company  and  its  former 
shareholders  on  November  14, 1990. 
The  Consent  Order  settles  claims  by 
DOE  that  Mt.  Airy  had  violated 
reporting  provisi<»s  of  the  Mandatory 
Petroleum  Allocation  Regulatrons  and 
the  Administrative  Proceduaes  and 
Sanctions  Regulations  with  regard  to  its 
sale  of  crude  oil. 

OHA  will  distribute  Ae  Mt.  Airy 
Consent  Order  funds  in  accordance  with 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil  Cases 
(the  MSRP).  51  FR  27899  (August  4, 
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1986).  Under  the  MSRP.  crude  oil 
overcharge  moniet  are  divided  between 
the  Federal  government,  the  states,  and 
injured  purchasers  of  refined  petroleum 
products.  Refunds  to  the  states  are 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products 
during  the  price  control  period.  Refunds 
to  eligible  purchasers  are  based  on  the 
total  volume  of  petroleum  products 
purchased  and  the  degree  to  which  they 
can  demonstrate  injury. 

Because  the  June  30, 1994,  deadline 
for  crude  oil  refund  applications  has 
passed,  no  new  applications  from 
purchasers  of  refined  petroleum 
products  will  be  accepted  for  these 
funds.  Instead,  the  share  allocated  to 
these  purchasers  will  be  added  to  the 
general  crude  oil  overcharge  pool  used 
for  direct  restituticm. 

Dated:  October  14. 1994. 

George  B.  Bieziiay, 

Director,  Office  of  Hearings  and  Appeals. 

Daciskm  and  Order  of  ft*  Daparteaat  of 
Energy 

Implemeatatiom  of  Special  Refand 
Procedures 

October  14. 1994. 

Name  of  Firm:  Mt.  Airy  Refining  Company. 
Date  of  Filing:  Febniary  9, 1994. 
Case  Number  LEP-0121. 

On  Pebrmry  3, 1994,  die  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Baeqgy  UhI  a  Petition 
requesting  that  the  Ofike  of  Hearings  and 
Appeals  iOHA]  ionnalate  and  imp^emaat 
Subpart  V  special  reAuuJ  proceeding  for 
crude  oil  overcbuge  funds.  Under  DOE 
procedural  regulations,  special  refund 
proceedings  may  be  implemented  to  refund 
monies  to  persons  injured  by  violations  of 
DOE  petroleum  price  and  allocation 
regulations,  provided  DOE  is  unable  to 
readily  identify  such  fwrsons  or  ascertain  the 
refund  amount  each  person  should  receive. 
10  CFR  206.280.  We  have  considered  ERAs 
request  to  fbnmilate  refund  procedures  for 
the  disbursement  of  S2.226,7«2.70  remitted 
by  Mt.  Airy  Refining  Company  (Mt  Airy)  and 
its  former  shareholders.  William  P.  Boswell, 
W.  Luke  BosweH,  Lindsay  B.  McLean.  David 
P.  Boswell,  P.  Wilson  Boswell  n  and  Ellen  W. 
Boswell,  in  connection  with  a  Consent  Order 
Mt.  Airy  and  its  fanner  sharehdders  entered 
into  with  DOE  and  have  detemrined  that 
such  procedures  are  appropriate.' 

The  Mt  Airy  Consent  Order  funds  were 
remitted  to  DOE  to  remedy  the  firm's  alleged 
violation  of  the  Mandatory  Petroleum 
Allocation  Regulations  published  at  10  CFR 


'  The  aHeged  violations  referred  to  in  this 
Decision  invoke  th«  sales  of  both  crude  oil  and 
refined  petroleum  pradactk  Because  nwci  of  Ml. 
Air>-'s  overcharges  rslatt  to  cnxh  oU,  OHA  ku 
■ielermined  that  Ike  interests  ot  admini6traUv-« 
officiency  would  best  be  sen-ed  by  considering  all 
monies  receiVvd  to  be  th«  resittr  of  erode  ait 
violations. 


Pirt  211  and  the  pioviaioiis  of  tfaa 
Administrative  Procedures  and  Sanctions 
Regulation  set  Cortb  at  lOCFR  Pst  20S. 
These  faadt  aia  beiag  held  in  an  ascrow 
account  aatriJished  with  the  United  States 
Treasury  pending  a  dHnmioatioa  of  tkcir 
proper  distributioo.  This  Dadskia  sets  forth 
OHA's  plan  to  distribote  tboee  funds. 

I.  Jurisdiction  and  Autharily 

The  general  guiddiaes  diat  govern  OHA'S 
ability  to  formulate  and  irapleBKnt  a  plan  to 
distribute  reftinds  are  set  forth  at  10  CFR  Part 
205,  Subpart  V.  These  procedures  apply  in 
situations  where  DOE  cannot  readily  identily 
persons  injured  as  a  result  of  actual  at 
alleged  violations  of  its  regulations  or 
ascertain  the  refund  amount  each  person 
should  receive.  F<w  a  more  dstailed 
discussion  of  Subpart  V  and  OHA's  authority 
to  fashion  prtxedum  to  distribute  refunds 
see,  Office  of  Enforcement,  9  DOE  1 82,508 
(19*1)  and  Ofpce  of  Enforcement  •  DOE 
182,597(1981). 

n.  Background 

Mt.  Airy  operated  a  refinery  in  Mt  Airy, 
Louisiana  from  the  date  of  its'  incoi potation 
under  the  laws  of  the  state  of  Ohio  in  1977 
until  its  dissolution  on  August  11, 1983.  It 
was  therefore  a  "refiner"  as  that  term  has 
been  defined  in  the  federal  petroleum  price 
and  allocation  r^ulations  at  10  CFR  §  211.62. 
As  such,  Mt.  Airy  was  subject  to  the 
jurisdiction  of  DOE. 

In  accordance  with  the  reportii^ 
requiremenU  found  at  lOCFR  §21l.66(b)(h), 
Mt  Airy  %vaa  required  to  aufaeiit  a  "Refiners 
Monthly  Report"  detailing  its  crude  oil 
receipts,  runs  to  stills  and  voKuae  ckf  crude 
oil  processed.  E>OE  reviewed  Mt  Airj's 
compliance  with  these  r^ulatory  provisions 
during  the  course  of  an  audit  of  Mt  Airys 
principal  business  operations.  The  audit  was 
conducted  during  the  period  begxmvi^  on 
January  1, 1977  and  ending  on  January  27, 
1981.  On  July  25, 1986.  ERA  issued  a 
Proposed  Remedial  Order  which  found  that 
Mi  Airy  had  improperly  reported  its  crude 
oil  receipts  for  the  period  beginning  July 
1977  and  ending  IvJovember  1977.  ERA  ' 
amended  that  Order  on  Mav  27, 1987  Cthe 
May  1987  Ordw)  to  include  additional 
entitlement  reporting  vioiatioas  by  Mt  Airy. 

The  May  1987  Order  sUtes  that  Mt.  Airy's 
violations  resulted  in  its  receipt  of 
$2,059,649.94  in  entitlements  whidi  it  was 
not  authorized  to  receive  and  directs  Mt  Airy 
to  refund  the  amount  of  its  violation,  plus 
interest.  The  Order  further  states  that  Mt. 
Airy  shareholders  were  individuBlly  liable,  to 
the  extent  that  Mt  Airy's  assets  were 
distributed  to  them  upon  its  dissolution  in 
1983,  for  refunding  the  violation  amount 
ERA  found  that  shareholder  liability  in  this 
case  was  predicated  upon  the  "trust  fund 
doctrine",  which  provides  that  stockholders 
who  receive  assets  upon  corporate 
dissolution  bold  those  assets  in  trust  for  the 
payment  of  bona  fide  corporate  debts 
incurred  before  dissohition.  See  Boyport,  18 
DOE  1 83,007  at  86.058  (1989).  Mt  Airy  and 
its  former  shareholders  vigorously  contested 
the  May  1987  Order  in  proceedings  before 
OHA  Nonetheleas,  without  achnrtbng  any 
violations  wbatsoevac,  they  agreed  to  enter 


into  a  Consent  CWer  with  DOR  on  November 
14, 1990,  (the  November  1990  Order)  to  wnle 
the  violMions. 

I«  accordance  wid>  the  NevembR  1990 
Order,  Mt.  Airy  and  its  former  sikareboMers 
(1)  paid  the  principal  nun  of  two  million 
dollars  ($2,O0O,00O.0C«,  plus  mterest.  in  full 
and  final  settlement  of  ail  matters  covered  by 
the  Order;  and  (2)  agreed  to  retain  (i)  Mt. 
Airy's  records  evidencing  sales  volume  data 
for  each  product  subject  to  controls,  during 
the  period  covered  by  the  aodit:  and  (ii)  Mt. 
Airy's  customers'  names  and  addresses.  The 
November  1990  Order  lequires  Mt.  Airy  to 
retain  the  records  described  above  far  a 
period  of  thirty  (30)  days  fetlowing  DOE's 
final  distribution  of  die  Mt.  AiiyConMnt 
•  Order  hjnds  or  January  1,2000,  whichever 
occurs  earlier.  Mt.  Airy  shall  make  such 
information  available  to  DOE,  if  so  ce«{ne<aed. 

m.  The  Crude  Oil  Refuai  Pracednra 

A .  Crude  Oil  Refund  Policy 

The  monies  remitted  by  Mt  Airy  and  its 
former  shareholders  will  be  distributed  in 
accordance  with  DOE's  Modified  SutemtaU 
of  Restitutionary  Policv  in  Crude  Oil  Cases 
(MSRP).  See  51  Fed.  Reg.  27899  (August  4. 
1986).  This  policy  has  been  utilized  in  all 
Subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order  Implementing 
the  MSRP,  51  Fed  Reg.  29689  (August  20, 
1986)  (the  August  1986  Order). 

Under  the  MSRP,  40  percent  of  die  crude 
oil  overcharge  funds  will  be  refunded  to  the 
federal  government,  another  40  percent  to  the 
states,  and  up  to  20  percent  may  initially  be 
reserved  for  the  payment  of  claims  by  injured 
parties.  The  MSRP  also  specified  diat  any 
monies  remaining  after  all  valid  claims  by 
injured  purchasers  are  paid  will  be  disbursed 
to  the  federal  government  and  the  states  in 
equal  amounts.  See.  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption  Litigation, 
653  F.  Supp.  108  (D.  Kan).  6  Fed.  Energy 
Guidelines  1 90,509  (1986)  (the  Stripper  Well 
Settlement  Agreement)  for  a  more  detailed 
discussion  of  the  MSRP. 

t>n  April  10. 1987,  the  OHA  issued  a 
Notice  analyzing  the  numerous  comments 
received  in  response  to  the  Ai^st  1986 
Order.  52  Fed.  Reg.  11737  (April  10, 1987) 
(the  April  10  Notice).  This  Notice  provided 
guidance  to  claimants  that  anticipated  filing 
refund  applications  for  crude  oil  monies 
under  the  Subpart  V  regulations.  In  gennral,- 
we  stated  that  all  claimants  would  be 
required  to  (1 )  document  their  purchase 
volumes  of  petroleum  products  during  the 
August  19,  1973  through  January  27. 1981. 
crude  oil  price  control  period;  and  (2)  prove 
they  were  injured  by  the  alle^  crude  oil 
overcharges.  End-users  of  petroleum 
products  whose  businesses  are  unrelated  to 
the  petroleum  industry  would  be  presumed 
to  lave  been  injured  b^  the  alleged  crude  oil 
overcharges  and  would  not  be  required  to 
submit  proof  of  injurv.  See  Citv  of  Columbus, 
Georgia.  16  DOE  1 85,550  (1987). 

B.  The  Proposed  Decision  and  Order 

On  June  3. 1994,  OHA  issued  a  PrT)pos.id 
Decision  and  Order  (PDO)  establishing 
tentative  procedures  to  distribute  the  crude 
oil  violetfon  amoum  that  bad  been  obtained 
from  Mt  Airy  and  its  former  shan^holdprt 


53162 


Federal  Register  /  Vol.  59,  No.  203  /  Friday,  October  21.  1994  /  Notices 


The  amount  of  money  covered  by  the  PDO 
is  $2,226,782.70,  plus  accrued  interest.  OHA 
tentatively  concluded  that  the  funds  should 
be  distributed  in  accordance  with  the  MSRP 
and  the  April  Notice.  Pursuant  to  the  MSRP, 
OHA  propoeed  to  reserve  20  percent  of  these 
funds  ($445,357.00)  for  direct  refunds  to 
applicants  who  claim  that  they  were  injured 
by  the  crude  oil  violations.  We  stated  that  the 
remaining  80  percent  of  the  funds  would  be 
distributed  to  the  states  and  the  federal 
government  for  indirect  restitution.  After  all 
valid  claims  have  been  paid,  any  remaining 
funds  in  the  claim  reserve  would  also  be 
divided  between  the  states  and  the  federal 
government  The  federal  government's  share 
ultiinately  would  be  deposited  into  the 
general  fund  of  the  Treasury. 

We  provided  a  period  of  30  days  from  the 
date  of  the  PDO's  publication  in  the  Federal 
Register  in  which  the  public  could  submit 
comments  regarding  the  tentative  refund 
procedures.  More  than  30  days  have  elapsed, 
and  the  OHA  has  received  no  comments 
concerning  the  proposed  procedures. 

Under  the  terms  of  the  MSRP,  80  percent 
of  the  crude  oil  violation  amounts  subject  to 
this  Decision  or  $1,781,426.00  in  principal, 
plus  accrued  interest,  should  be  disbursed  in 
equal  shares  to  the  states  and  federal 
government  for  indirect  restitution. 
Accordingly,  we  will  direct  the  DOE's  OfTice 
of  the  Ck>ntroller  to  transfer  one-half  of  that 
amount,  or  $890,713.00,  plus  interest,  into  an 
interest  bearing  subaccount  for  the  states,  and 
one-half,  or  $890,713.00,  plus  interest,  into 
an  interest  bearing  subaccount  for  the  federal 
government.  In  accordance  with  previous 
practice,  when  the  amount  available  for 
distribution  to  the  states  reaches  SIO  million, 
we  will  direct  the  DOE's  Office  of  the 
Controller  to  make  the  appropriate 
disbursement  to  the  individual  states. 
Refunds  to  the  states  will  be  in  proporiion  to 
the  consumption  of  petroleum  products  in 
each  state  during  the  period  of  price  controls. 
The  share  or  ratio  of  the  funds  allocated  to 
each  state  is  contained  in  Exhibit  H  of  the 
Stripper  Well  Agreement.  When  disbursed, 
these  funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements  that 
apply  to  any  other  crude  oil  funds  received 
by  the  states  in  accordance  with  the  Stripper 
Well  Agreement. 

We  must  also  determine  the  appropriate 
method  for  disbursing  the  20  percent  of  the 
fund  available  for  direct  restitution 
($445,357).  The  application  period  for  crude 
oil  overcharge  refunds  ended  on  )une  30, 
1994.  As  we  discussed  in-King  Petroleum. 
Inc..  Case  No.  LEF-0125,  August  8, 1994 
(Proposed  Decision  and  Order),  we  will  not 
hold  a  separate  refund  proceeding  for  monies 
that  l)ecome  available  for  direct  restitution 
after  the  )une  30, 1994  closing  date.  59  Fed. 
Reg.  41755  (August  15, 1994).  Therefore,  the 
funds  in  this  case  ($445,357)  will  be  added 
to  the  general  crude  oil  overcharge  pool  for 
direct  restitution  to  those  applicants  who 
applied  by  the  )une  30, 1994  deadline. 

It  Is  Therefore  Ordered  That: 

(1)  The  Director  of  S{>ecial  Accounts  and 
Payroll,  Office  of  Departmental  Accounting 
and  Financial  Systems  Development,  OHice 
of  the  Controller,  Department  of  Energy,  shall 
take  all  steps  necessary  to  transfer 


$2  226,782.70,  plus  accrued  interest,  from  the 
Ml .  Airy  Refining  Company  escrow  account 
Number  650X00286Z,  as  specified  in 
Pa  -agraphs  (2),  (3)  and  (4)  of  this  Decision. 
2)  The  Director  of  Special  Accounts  and 
Pa  irroll  shall  transfer  $890,713.00,  plus 
accrued  interest,  of  the  funds  referenced  in 
aph  (1)  above,  into  the  subaccount 
lomisated  "Crude  Tracking-States," 
Imber  999DOE003W. 
(3)  The  Director  of  Special  Accounts  and 
3ll  shall  transfer  $890,713.00,  plus 
ied  interest,  of  the  funds  referenced  in 
aph  (1)  above,  into  the  subaccount 
aominated  "Crude  Tracking-Federal," 
Number  999DOE002W. 

4)  The  Director  of  Special  Accounts  and 
Pa  rToll  shall  transfer  $445,357.00,  plus 

ao  :rued  interest,  of  the  funds  referenced  in 
Pa  -agraph  (1)  above,  into  the  subaccount 
de  lominated  "Crude  Tracking-Claimants  4," 
N«  mber  999DOE0010Z. 

5)  This  is  a  final  Order  of  the  Department 
of  inergy. 

)ated:  October  14. 1994. 
G<  orge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Doc.  94-26190  Filed  10-20-94:  8:45  am] 
I  COOe  64S<M>i-P 
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El  IVIRONMENTAL  PROTECTION 
Al  iENCY 

[F  )L-6094-6] 

It  ansfer  of  Data  to  Contractors 

AQENCY:  Environmental  Protection 

ency. 

AdnON:  Notice  of  Transfer  of  Data  and 
R<  quest  for  Comments. 


Summary:  EPA  will  transfer  to  its 
contractor  Hydrogeologic.lnc.,  and  its 
siibcontractors,  SAIC,  DPRA,  Inc., 
A  nbiotech,  Inc.,  and  S.S.  Papadopulos, 
In  c,  information  which  has  been  or  will 
b«  submitted  to  EPA  under  Section  3007 
of  the  Resource  Conservation  and 
Rfcovery  Act  (RCRA).  Under  RCRA, 
EPA  is  responsible  Tor  identification  of 
hizardous  wastes  and  the  regulation  of 
s(jlid  and  hazardous  waste  management 
adtivities.  The  agency  uses  fate  and 
tr  msport  models  for  these  activities. 
S  ime  of  the  information  may  have  a 
cl  i\m  of  confldentiality. 
Di  iTES:  Transfer  of  confidential  data 
St  bmitted  to  EPA  will  occur  no  sooner 
tl  an  October  31. 1994. 
A  iDRESSES:  (Comments  should  be  sent  to 
h  argaret  Lee,  Document  Control  Officer. 
O  fice  of  Solid  Waste  (5305).  U.S. 
E  ivironmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Comments  should  be  identified  as 

ransfer  of  Confidential  Data." 
f6r  further  INFORMATION  CONTACT: 
N  argaret  Lee.  Document  Control  Officer, 
C  fice  of  Solid  Waste  (5305),  U.S. 


Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
202-260-3410. 

SUPPLEMENTARY  INFORMATION: 
1 .  Transfer  of  Data 

Under  EPA  Contract  68-W4-001 7, 
Hydrogeologic,  Inc.,  and  its 
subcontractors  will  assist  the 
Characterization  and  Assessment 
Division  of  the  Office  of  Solid  Waste  in 
enhancing  and  implementing  the  fate 
and  transport  models  to  support  the 
development  of  regulations  for  the 
identification  of  hazardous  wastes  and 
will  perform  categories  of  tasks  such  as 
validation  and  adaptation  of  models; 
modelling  support;  data  collection  and 
management;  technical,  statistical  and 
regulatory  support;  and  training  and 
graphics  support.  Confidential  Business 
Information  submitted  to  the  Office  of 
SoUd  Waste  program  offices  under 
Section  3007  of  RCRA  will  be  required 
to  complete  the  above  noted  analyses. 
The  contractor  needs  to  access  several 
agency  sources  including  the  Petroleum 
Refinery  Database,  the  Toxic  Release 
Inventory,  the  EPA  National  Survey  of 
Hazardous  Waste  Generators,  and 
Industries  Studies  Database.  The  data 
will  be  used  to  develop  inputs  to  the 
models  for  predicting  the  fate  and 
transport  of  contaminants  from  oily 
wastes.  These  results  will  be  used  for 
estimating  risks  to  human  health  and 
the  environment  from  the  management 
of  oily  wastes  so  as  to  develop  better 
policies  for  the  protection  of  human 
health  and  the  environment. 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  Hydrogeologic, 
Inc.,  and  its  subcontractors,  require 
access  to  CBI  submitted  to  EPA  under 
the  authority  of  RCRA  to  perform  work 
satisfactorily  tmder  the  above-noted 
contract.  EPA  is  submitting  this  notice 
to  inform  all  submitters  of  CBI  that  EPA 
may  transfer  to  these  firms,  on  a  need- 
to-know  basis,  CBI  collected  under  the 
authority  of  RCRA.  Upon  completing 
their  review  of  materials  submitted, 
Hydrogeologic,  Inc.,  will  return  all  such 
materials  to  EPA. 

Hydrogeologic,  Inc.,  and  its 
subcontractors  have  been  authorized  to 
have  access  to  RCRA  CBI  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Information 
Security  Manual."  EPA  will  review  the 
security  plan  of  the  contractor  and 
approve  it  prior  to  RCRA  CB!  being 
transmitted  to  the  contractor. 
Hydrogeologic,  Inc.,  and  its 
subcontractors  will  be  required  to  sign 
non-disclosure  agreements  and  be 
briefed  on  appropriate  security 
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procedures  before  they  are  permitted 
access  to  confidential  information. 

Dated:  October  13. 1994. 
Elliott  P.  Uws. 
Assistant  Administrator. 
(FR  Doc.  94-26021  FUed  10-20^94;  8:45  am] 
BIUINQ  COOE  (SaO-«0-M 


{ER-Fm.-471«-5] 

EnvironmentBl  Impact  Statements  and 
Regutotlons;  AvaHabflity  of  EPA 
Comments 

Availability  of  EPA  conmients 
prepared  October  03. 1994  Thrcmgh 
October  07. 1994  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  SecUon  102(2)(C>  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  08. 1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-J65200-CO  Rating 
E02,  Telhiride  Ski  Area  Expansion 
Project.  Implementation.  Special-Use- 
Permit  and  COE  Section  404  Permit, 
Grand  Mesa,  Uncemipahgre  and 
Gunnion  National  Forests.  Norwood 
Ranger  District.  San  Migoel  County,  CO. 

Summary 

EPA  expressed  environmental 
objections  due  to  potential  impacts  to 
air  quality  (carbon  monoxide  and  PM- 
10)  in  the  project  area.  EPA  also 
requested  additional  discussion 
concerning  the  potential  for  degradation 
of  air  quality  in  an  existing  Class  I 
airshed. 

ERP  No.  D-AFS-J65219-WY  Rating 
LOl,  Shoshone  National  Forest 
Allowable  Timber  Sale  Quantity, 
Implementation.  Fremcmt.  Hot  Springs. 
Park,  Sublette  and  Teton  Counties,  WY. 

Summary 

EPA  had  no  objection  to  the  prc^>osed 
alternative. 

ERP  No.  I3-BLM-J60015-WY  Rating 
LOl,  Creston/Blue  Gap  Natural  Gas  and 
Oil  Development  Project.  Construction 
and  Operation,  Special-Use-Permit. 
Right-of-Way  and  COE  Section  404 
Permit.  Carbon  and  Sweetwater 
Counties.  WY. 

Summary 

EPA  had  no  objection  to  the  project  as 
proposed. 

ERP  No.  DS-DOe-A2208a-SC  Rating 
EC2,  Savannah  River  Site,  Construction 


and  C^peration  of  Defense  Waste 
Processing  Facility,  Updated 
Information.  Aiken  and  Barnwell 
Counties.  SC. 

Summary 

EPA  had  environmental  concerns 
about  the  project  due  to  the  lack  of 
detail  on  cumulative  impacts  as  it 
relates  to  other  pending  EISs.  EPA 
recommended  that  information  from 
these  EISs'  be  included  in  the  final  HS. 

Final  EISs 

ERP  No.  F-AFS-J02O28-OO.  North 
Slope  Oil  and  Gas  Leasing,  Application 
for  Permit  to  Drill,  High  Uinta 
Mountain,  Evanston  and  Mountain 
View  Ranger  District.  Wasatch-Cache 
National  Forest  and  Flaming  Gorge 
District,  Ashley  National  Forest, 
Intermoimtain  Region,  Summit  and 
Daggett  Counties,  UT  and  Uinta  Countv. 
WY. 

Summary 

EPA  expressed  environmental 
concerns  regarding  the  lack  of  full 
discussion  of  air  and  water  quality 
studies  and  monitoring  requirement  that 
should  be  provided  in  the  teasing 
analysis  docmnents. 

ERP  No.  F-AFS-J65195-WY.  Grand 
Targhee  Ski  Area  Expansion  Master 
Development  Plan.  Implementation, 
Targhee  National  Forest,  Teton  Countv 
WY. 

Summary 

EPA  had  no  objection  to  the  project  as 
proposed.  Initial  concerns  regarding  air 
quality  have  been  adequately  addressed 
in  the  final  EIS. 

ERP  No.  F-AFS-J652(»-MT.  Middle 
Fork  Ecosystem  Mwageiaent  Project. 
Implementation.  Flathead  NaUonal 
Forest,  Hungry  Horse  Ranger  District, 
Flathead  River,  Flathead  County,  MT. 

Summary 

EPA  expressed  environmental 
concerns  regarding  potential  effects  of 
proposed  prescribed  burning  and 
protection  of  air  quality  in  nearby  Class 
I  areas  and  nearby  PM-lO 
nonattainment  areas.  EPA  also  indicated 
that  some  level  of  water  quality 
monitoring  would  be  appropriate  to 
document  effectiveness  of  BMPs  and  to 
assess  actual  sediment  increases  and 
aquatic  biological  effects. 

ERP  No.  F-AFS-L65210-ID.West 
Fork  Papoose  Timber  Sale, 
Implementation,  Clearwater  National 
Forest.  Powell  Ranger  IXstrict.  Idaho 
County.  ID. 

Summary 

EPA  continued  to  have  environmental 
concerns  regarding  the  sediment  levels 


that  currently  exist  in  the  Papoose  Creek 
and  Parachute  Creek  Watershed. 

ERP  No.  F-BLM-J02029-WY.Enn>n 
Burly  Field  Oil  and  Gas  Leasing,  Permit 
to  Drill.  Temporary  Use  Permits.  COE 
Section  404  Permit  and  Rigbt-of-Way 
Grants.  Pinedale  Resource  Area. 
Sublette  County,  WY. 

Summary 

EPA  had  no  objection  to  the  project  as 
proposed.  The  Final  EIS  has  adequately 
addressed  groundwater  quality  issues 
and  other  concerns. 

ERP  No.  F-COE-D39025- 
OO.Anacostia  River  and  Tributaries 
Feasibility  Studv  relating  to  Restoration 
ofFish  and  Wild  Habitat, 
hnpjementation,  Prince  George's  and 
Montgomery  Cos..  MD.  and  DC 

Summary' 

EPA  had  no  objection  to  the  project  as 
proposed. 

ERP  No.  F-FHW-^40132-FL.Nonh 
Suncoast  Corridor.  Transportation 
Improvement  and  Construction. 
Northwest  Expressway  Zone  1  in 
Hillsborough  Co.  to  US  98  in  Hernando 
Co.  to  Zone  2  FL-52  in  Pasco  Co.. 
Funding,  COE  Section  404  Permit. 
Hillsborough,  Hernando  and  Pasco 
Counties,  FL. 

Summary 

EPA  expressed  eavironmenta) 
objections  to  the  project  due  to 
significant  wetland  and  upland 
resources  impacts.  EPA  expressed 
concern  that  the  proposed  wetland 
mitigation  rehes  too  heavily  on  creation 
of  new  wetlands  that  have  a  low 
probability  for  success.  EPA 
rectmunended  that  the  alignment  be 
reexamined  diuing  the  final  design  stage 
to  further  reduce  wetland  upland  losses 

ERP  No.  F-FHW-L40182-WA.Twia 
Bridges  Replacement  Project.  Grosscup 
Road  over  the  Yakima  River.  Funding 
and  COE  Section  10/404  Permit.  B«>Rt<« 
County,  WA. 

Summary 

EPA  provided  no  formal  written 
comments.  EPA  had  no  objection  to  the 
preferred  alternative  as  described  in  the 
EIS. 

ERP  No.  F-SF\V-G64011-LA.Bayou 
Sauvage  National  Wildlife  Refuge 
Master  Plan.  Implementation,  Oleans 
Parish,  LA. 

Summary 

EPA  had  no  objection  to  the  action  as 
proposed. 

ERP  No.  F-SFW-j61090-SD.Conata 
Basin/Badlands  Area  Black-Footed 
Ferret  Reintrodurtion,  Implementation. 
Badlands  National  Park  and  Buffalo  Gap 
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National  Grassland,  Conata  Basin, 
several  counties,  SO. 

Summary 

EPA  had  no  objection  to  the  action  as 
proposed. 

ERP  No.  FS-AFS-j82005-MT.Lewis 
and  Clark  National  Forest  Noxious 
Weed  Control  Program,  Updated 
Information,  Implementation,  several 
counties,  MT. 

Summary 

Review  of  the  Final  Supplemental  EIS 
has  been  completed  and  the  project 
found  to  be  satisfactory.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  October  18. 1994. 
WiUiam  D.  Dickeraon, 

Director.  Federal  Agency  Liaison  Division. 
[FR  Doc.  94-26145  Filed  10-20-94;  8:45  am] 

WLUNG  COOC  KM-aO-U 


[ER-FRL-4716-4] 

Environmental  impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  October  10, 1994 
Through  October  14, 1994  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  940422,  Final  Supplement. 
COE,  WI.  Wisconsin  River  Flood 
Protection,  Updated  Information 
concerning  the  Portage  Canal  Lock. 
General  Design  Memorandmn  and 
Flood  Control  Study,  St.  Paul  District, 
Columbia  County,  WI,  Due:  November 
21. 1994,  Contact:  Robert  Whiting 
(612)  290-5264. 
EIS  No.  940423.  Final  EIS,  AFS,  CA, 
North  Fork  Kern/South  Fork  Kern 
Wild  and  Scenic  Rivers  Management 
Plan,  Implementation,  Sequoia  and 
Inyo  National  Forests,  Tulare  and 
Kern  Counties,  CA,  Due:  November 
21. 1994,  Contact:  Beverly  Bauges 
(619)  376-3781. 
EIS  No.  940424,  Final  EIS,  COE,  ND, 
Lake  Oahe  Bridge  Construction, 
midway  between  Bismarck  and 
Mobridge,  SD,  Funding,  Emmons  and 
Sioux  Counties,  ND,  IJue:  November 
21, 1994,  Contact:  Richard  E.  Gorton 
(402)  221-4598. 
EIS  No.  940425,  Final  EIS,  BLM.  NV, 
Tonopah  Resource  Area,  Resource 
Management  Plan,  Implementation, 
Battle  Mountain  District,  Nye  and 
Esmeralda  Counties,  NV,  Due: 
November  21,-1994,  Contact:  Neil 
Talbot  (702)  785-6485. 


EI  >  No.  940426,  Final  Supplement, 
^S,  AZ,  NV,  Lake  Mead  National 
lecreation  Area,  General  Management 
'Ian,  Updated  Information  on  Willow 
ieach.  Development  Concept  Plan 
Amendment,  AZ  and  NV,  Due: 
November  21, 1994,  Contact:  Jim 
ioUand  (702)  293-8986. 

EI  J  No.  940427,  Draft  EIS,  COE,  IL,  ' 
>ugar  Creek  Municipal  Water  Supply 
leservoir,  COE  Section  404  Permit 
ssuance,  City  of  Marion,  Williamson 
ind  Johnson  Coimties,  IL,  Due: 
December  31, 1994,  Contact:  Terry  S. 
>iemsen  (502)  582-5550. 

EI  1  No.  940428,  Draft  EIS,  COE,  PR,  Rio 
^ajardo  Flood  Control  Feasibility 
Jtudy,  Flood  Protection, 
mplementation,  PR,  Due:  December 
i,  1994,  Contact:  Barbara  Cintron 
904) 232-1692. 

EI  ;  No.  940429,  Final  EIS.  COE,  LA. 
'ort  Fourchon  Navigation  Chaimel 
'reject,  Chaimel  Deepening, 
mplementation,  Lafourche  Parish, 
Ji,  Due:  November  21, 1994.  Contact: 
Richard  E.  Boe  (504)  862-1505. 

Ell  1  Nd.  940430,  Draft  EIS.  NAS,  Cassini 
1  Spacecraft  Exploration  Mission, 
explore  the  Planet  Saturn, 

iplementation.  Due:  December  5, 
1994,  Contact:  Peter  B.  Uhich  (202) 
|58-0290. 

EI$  No.  940431.  Final  EIS,  USN,  FL, 
ensacola  Naval  Air  Station 
ealignment,  Relocation  of  Memphis 
aval  Air  Station  and  Closure  of  San 
lego  Naval  Training  Center, 
plementation,  Pensacola  Bay,  FL, 
bue:  November  21, 1994.  Contact: 
(onnie  Lattimore  (803)  743-0888. 
EI  1  No.  940432.  Draft  EIS.  NPS.  WA. 
;iwha  River  Ecosystem  Restoration, 
mplementation.  Olympic  National 
•ark,  Clallam  County.  WA.  Due: 
December  20, 1994,  Contact:  Brian 
Vinter  (206)  452-0321. 

EI ;  No.  940433.  Draft  EIS.  BLM.  CA. 
land  Open  Pit  Heap  Leach  Gold  Mine 
•reject.  Construction,  Expansion  and 
)peration.  Conditional-Use-Permit 
ssuance  and  Plan  of  Operations  and 
Reclamation  Plan  Approval, 
landburg.  Kerii  County.  CA.  Due: 
December  20.1994.  Contact:  Ahmend 
i4ohsen  (619)  375-7125. 

1  laled:  October  18, 1994. 
Wi  liam  D.  Dickerson, 
Dii  ector.  Federal  Agency  Liaison  Division. 
[FI  Doc.  94-26144  Filed  10-20-94;  8:45  am] 
WL  JNG  CODE  eSW-SO-U 


[FRL-6095-1;  ECAO-RTP-0671] 

Workshop  on  Particulate  Matter 
Mortality  Epidemioiogicai  Research 

AGENCY:  Enviroiunental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  sponsoring  a 
workshop  to  review  selected 
epidemiology  studies-of  relationships 
between  particulate  matter  (PM)  and 
mortality  among  human  populations. 
The  Environmental  Criteria  and 
Assessment  OfBce  (ECAO),  within 
EPA's  Office  of  Research  and 
Development,  is  conducting  the 
workshop  to  critically  examine  the 
subject  studies  to  determine  the  extent 
to  which  these  studies  and  supporting 
materials  provide  an  adequate 
quantitative  basis  for  determining  PM 
exposure  characteristics  (particle  sizes, 
concenteations,  etc.)  associated  vsrith  any 
increased  risk  of  himian  mortality/ 
morbidity  effects.  This  workshop  is 
being  held  as  part  of  the  process  for 
reviewing  and.  as  appropriate,  revising 
the  EPA  document  Air  Quality  Criteria 
for  Particulate  Matter,  to  meet  statutory 
requirements  of  the  Clean  Air  Act. 
DATES:  The  workshop  will  be  held 
November  9  through  11, 1994,  from  8:00 
a.m.  to  5:00  p.m.,  at  the  North  Raleigh 
Hilton,  Raleigh.  NC.  The  workshop  is 
open  to  the  public,  although  seating  will 
be  limited  and  advanced  registration  is 
required.  Interested  parties  should 
contact  Ms.  Emily  Lee.  U.S. 
Environmental  Protection  Agency. 
ECAO.  MD-52.  Research  Triangle  Park. 
NC  27711;  telephone:  919-541-4169; 
fax  919-541-5078. 

FOR  FURTHER  INFORMATfON  CONTACT:  Dr. 
Allan  Marcus,  manager  for  the  section  of 
the  chapter  on  epidemiological 
mortality  studies,  U.S.  Environmental 
Protection  Agency,  ECAO.  MD-52. 
Research  Triangle  Park.  NC  27711; 
telephone  919-541-0636. 
SUPPLEMENTAL  INFORMATION:  As 
discussed  in  a  previous  call  for 
information  (59  FR  17375.  April  12. 
1994),  EPA  is  undertaking  to  review  and 
where  appropriate,  update  and  revise 
the  document,  Air  Quality  Criteria  for 
Particulate  Matter.  As  part  of  this 
process,  the  scientific  literature  is 
reviewed  for  information  that  will  help 
form  the  scientific  bases  on  which 
decisions  can  be  made  with  regard  to 
possible  revision  of  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  Particulate  Matter  (PM) 
under  section  109(d)  of  the  Clean  Air 
Act.  This  workshop  will  include 
presentation  and  review  of 
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methodological  aspects  and  analytical 
results  from  newly  emerging 
epidemiology  studies  that  evaluate  the 
potential  health  effects  from  PM 
exposure  and  are  likely  to  be  of  much 
importance  in  addressing  health  effects 
issues  in  the  revised  PM  criteria 
document.  The  1994  workshop 
discussions  and  associated  peer-review 
comments  will  provide  inputs  for 
consideration  in  the  drafting  of 
epidemiology  chapter  materials  to  be 
included  in  an  initial  draft  of  the 
revised  PM  criteria  docimient.  The 
epidemiology  chapter  (and  other 
chapters)  of  that  initial  docimient  draft 
will  later  imdergo  review  at  another 
experts'  workshop  to  be  held  in  early 
1995  (as  will  be  announced  in  a  later 
Federal  Register  notice)  before  release 
of  an  external  review  draft  of  the 
document  for  public  review  and 
comment,  and  review  by  the  Clean  Air 
Scientific  Advisory  Committee 
(CASAC). 

Copies  of  the  research  studies  to  be 
covered  at  the  November  1994 
workshop  will  be  made  available  to  the 
public  at  the  time  of  the  workshop. 
Members  of  the  pubhc  will  have  an 
opportimity  at  the  workshop  to  make 
brief,  oral  statements  pertinent  to  the 
technical  evaluation  of  the 
epidemiologic  studies  under  review  at 
the  workshop.  The  workshop  will  not 
address  the  issue  of  possible  revision  of 
the  current  PM  NAAQS  per  se. 
Interested  parties  also  are  invited  to 
assist  the  EPA  in  developing  and 
refining  the  scientific  information  base 
for  PM  by  submitting  new  information 
on  the  topics  covered  at  the  workshop. 
To  be  considered  for  inclusion  in  the 
review  process,  submitted  information 
should  haVe  been  published  or  accepted 
for  publication  in  a  peer-reviewed, 
scientific  journal.  Sugh  information 
should  be  submitted  to  Allan  Marcus  at 
the  address  provided. 

Dated:  October  17. 1994. 

Carl  R.  Gerber, 

Acting  Assistant  Administrator  for  Research 
and  Developments 

[FR  Doc.  94-26189  Filed  10-20-94:  8:45  am) 
BILUWO  CODE  66W  80  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection  Request 
Submitted  to  Office  of  Management 
and  Budget  for  Review 

October  18,  1994. 

The  Federal  Commimications 
Commission  has  submitted  the 
following  information  collection  request 


to  OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3507.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10102, 
NEOB,  Washington.  DC  20503.  (202) 
395-3561.  For  further  information, 
contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 
418-0210. 

Please  note:  Pursuant  to  5  CFR  1320.18,  the 
Commission  has  requested  expedited  review 
of  this  collection  by  October  28, 1994. 

Title:  Universal  Service  Fund  Data 
Request 

Action:  New  Collection 

Respondents:  Business  or  other  for- 
profit 

Frequency  of  response:  One  time 
collection 

Estimated  Annual  Burden:  1,439 
respondents;  average  60  hours  per 
respondent;  86.340  hours  total  annual 
burden. 

Needs  and  Uses:  This  information  is 
being  collected  in  conjimcUon  with 
the  Commission's  Notice  of  Inquiry. 
CC  Docket  80-286.  FCC  94-199 
(released  August  30. 1994).  that 
initiated  review  of  the  Commission's 
Part  36  Universal  Service  Fund  rules. 
47  CFR  36.125.  This  informaUon  will 
be  used  to  evaluate  the  current  rules 
and  to  study  alternatives  to  those 
rules. 

The  foregoing  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission.  Records  Management 
Branch,  paperwork  Reduction  Project, 
Washington,  DC  20554  and  to  the  Office 
of  Management  and  Budget  Paperwork 
Reduction  Project.  Washington.  DC 
20503. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Universal  Service  Fund  Data  Request 

Purpose  of  Request.  This  data  request 
is  begin  issued  in  conjunction  with  the 
Federal  Communications  Commission's 
proceedings  in  CC  Docket  No.  80-286. 
The  information  will  be  used  to  study 
revisions  or  alternatives  to  the 
Commission's  Part  36  rules  governing 
high  cost  assistance  and  dial  equipment 
minute  weighting.  See  47  CFR  36.601 
through  36.641  and  36.125. 


Technical  Information.  This  data 
request  consists  of  four  Lotus  1-2-3 
files.  All  four  files  are  provided  in 
•WKl.  .WK3,  and  .WK4  Lotus  versions. 
Versions  prior  to  .WK4  will  not  show 
the  shaded  areas  of  the  worksheets. 
Included  with  the  .WKl  and  .WK3 
versions  are  the  associated  formatting 
files,  .FMT  and  .FMT3.  .VVK4  does  not 
require  a  formatting  file. 

All  information  should  be  submitted 
in  hard  copy  form  and  on  3.5"  computer 
diskettes  in  a  Lotus  format.  Please  use 
the  Lotus  file  that  corresponds  to  the 
most  recent  version  of  Lotus  1-2-3  in 
use  by  your  company. 

Because  responses  will  be 
electronically  compiled  into  a 
consolidated  database,  do  not  insert, 
delete,  or  move  any  rows,  columns,  or 
text,  nor  enter  data  into  any  cells  other 
than  those  provided  for  data  entry  in  the 
files  as  tmnsmitted  to  you. 

Organization  of  the  Data  Request.  The 
four  Lotus  files  request  the  follovvang 
information: 

File  Number  One:  DATAREQ. 
Requests  included  in  the  first  Lotus  file 
seek  information  regarding  subscribers 
and  rates,  financial  and  other 
information  about  specific  plant 
categories,  usage  information, 
information  regarding  revenues,  return, 
and  investment  for  specified  services, 
data  pertaining  to  study  area  density 
and  other  characteristics  of  the  service 
area,  information  about  regulatory 
programs  and  about  various  service 
options,  and  information  about 
competitive  services  provided  by  the 
respondent.  A  separate  response  should 
be  prepared  for  each  study  area. 

File  Number  Two:  USF4301.  The 
second  file  requests  financial 
information  pertinent  to  jurisdictional 
separations  and  access  charges.  It  is 
structured  consistently  with  FCC  Form 
43.01.  A  separate  response  should  be 
prepared  for  each  study  area. 

File  Number  Three:  ZIPCODES.  The 
third  file  requests  a  listing  of  all  wire 
centers  used  to  provide  local  telephone 
service  in  each  study  area,  as  well  as  the 
corresponding  United  States  Postal 
Service  zipcodes.  A  separate  response 
should  be  prepared  for  each  study  area. 

File  Number  Four:  OPCODATA.  The 
fourth  file  requests  financial 
information  at  the  telephone  operating 
company  level.  A  separate  response 
should  be  prepared  for  each  operating 
company. 

Completion  Mandatory  for  Specified 
Companies.  Completion  and  return  of 
this  data  request  is  mandatory  for  all 
telephone  companies  that  provide 
"Telephone  Exchange  Service."  as  that 
phrase  is  defined  in  Section  3(r)  of  the 
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Communications  Act  of  1934. 47  U.S.C. 
153(r). 

Cost  Companies.  Companies  that 
receive  intentete  settlements  on  the 
basis  of  their  actual  reported  costs  must 
complete  all  portions  of  the  data 
request 

Awmge  Schedule  Companies. 
Companies  that  receive  interstate 
settlements  on  an  average  schedule 
basis  (See  47  CFR  69.806)  must 
complete  designated  portions  of  file 
number  one  (DATAIffiC^  and  all  of  Gle 
number  three  (ZIPCOUES).  In  the 
DATAREQ  file,  average  schedule 
companies  must  complete  information 
requests  found  on  line  numbers  that  are 
underlined.  In  addition,  average 
schedule  companies  are  encouraged  to 
supply  information  requested  in  other 
portions  of  the  DATAREQ  file  and  in 
file  numbers  two  and  four  (USF4301 
andOPOODATA). 

Questions.  Any  questions  regarding 
the  data  request  or  problems  in 
completing  it  should  be  communicated 


to  3eborah  A.  Dupont  (202-416-0873) 
or  o  Gary  Seigel  (202-418-0879). 

,  ^blic  Reporting  Burden.  Public 
retorting  burden  for  this  collection  of 
in!  oraiation  is  estimated  to  average  60 
ho  lUS  per  response,  including  the  time 
foi  reviewing,  searching  existing  data 
soiirces,  gatl^ring  and  maintaining  the 
data  needed,  and  completing  and 
rei  iewing  the  collection  of  information. 
Se  id  comments  regarding  this  burden 
esl  [mate  or  any  other  aspect  of  this 
CO  lection  (tf  information,  induding 
su  igestioos  far  reducing  the  burden,  to 
thi  >  Federal  Communications 
Cc  mmission.  Records  ManagemeiU 
Di  rision.  Room  234.  Paperwori^ 
Re  iuction  Proiect  (3060-       ). 
Wi  shington,  D.C.  20554,  and  to  the 
Of  ice  of  MuMgement  and  Budget. 
Pa  )erwork  Reduction  Project  (3060- 
).  ^  Washington.  D.C.  20503. 

,  Jue  Date:  Responses  must  be  returned 
in  time  to  be  received  by  all  of  the 
de  iignated  recipients Isee  "Returning 


Responses."  below)  on  or  before  January 
2. 1995. 

Returning  Responses.  An  original  and 
four  paper  copies  of  each  response  and 
one  copy  of  emA  3S"  computo^  diskette 
shouM  be  filed  in  OC  Docket  hto.  80- 
286.  with  the  CMfioe  of  the  Secretary. 
Federal  Communications  Commission. 
1919  M  Street.  N.W..  Washington,  D.C. 
20554.  One  piqwr  copy  and  one  copy  of 
each  3.5"  omBputer  didcette  also  should 
be  transmitted  to  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Soom  640. 1990 
M  Street .  N.W..  Washington,  DXL 
20036.  Finally,  two  paper  copies  and 
two  cities  of  each  3  J"  computer 
diskette  should  be  transmitted  to  the 
Accounting  and  Audits  Division, 
Common  Carrier  Bureau.  Federal 
Commimicatioas  Commission,  2000  L 
Street.  N.W..  Room  812,  Washington. 
D.C  20036.  Attention:  Deborah  Dupont 
and  Gary  Seigel. 

BILUNG  CODE  triZ-OI-W 
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DAT AREQ.WM  1(V14^  Page  1  0(9 

UNIVERSAL  SERVICE  FUND  DATA  COLLECTION  (Rl.  1  of  4.  fitename  I. -DATAREQ"  I 

Public  reporting  twrden  for  this  cotlectioncrf  information  is  estimated  to  ■weraaBmh«.««^«^ -  ^        ^*°" 

m^ructions.  ^.arching  existing  data  sources,  gathering  iirSSSgX^^iSS  ^3^;::22'"»  "^  "™  "^^  ''^"^ 
Infbrmalion.  Send  comments  regarding  this  burten  «Late  «Z^2»S»S  ^^J^^^^^^SJ^HT?^'^  ^  ""****^  °^ 
reducing  the  burden,  to  the  Federal  C«nmunications^nIrt^^R^;;?J^^  suggestion,  lor 

g^^).  Washington.  0.0.2055. a^to..O«ce':;rSi^ 

PLEASE  READ  INSTRUCTIONS! 

1.  Thl»  Lotus  1-2-3  filanama  i«  "DATAREQ".  Rc-tava  this  fila  umtmr  m  w,m^  nu.  ...•>  *>..*  .  ^    . 

NECA  code  follovMd  bv  -CP"  For  .nm.^  JT^^  T^  a  new  file  name  that  consists  of  your  study  areas 

Sooc?"  feiS^  ^:IZ^^^.'  •V*«*y  •^  ■••Igned  NECA  eode  230000.  shall  rv-aave  this  file  as 

4.  Enter  data  or  information  erty  In  thOM  cells  that  are  unshaded  or  outlined. 

5.  Use  year  end  1993  data  unlaaa  otherwise  instructed. 

6.  Do  not  insert,  d^.  or  move  any;  rows,  column*,  or  text  unlets  approved  by  FCC 

7.  Enter  remartis,  if  any,  on  Hnaa  565  to  587  (oell  rang*  B591..H613). 

«.  Thi*  data  collaetion  must  b*  *lgn*d  and  dat»d  at  th*  Iwttom.  (8**  line  605 ) 

JJound  all  financial  data  to  the  nearest  whole  dollar  unless  othwwise  indicated 
3  A^^^'SSSi'^E'S^^.^r^^^^ 


3  Study  Area  Name 

4  NECA  Study  Area  Code  (six  digits) 

5  Slate  or  Teniiary  of  operations  (do  not  abbreviate) 

6  COSA  Code  (appiicaUe  to  camera  that  iHe  ARMIS 

7  repoftswith  FCC.  see47  CFR  §43.21) 
I  NECA  Subset  (See  47  CFR  §69.602) 
i  Telephone  Operating  Company  Name 

Ifl  Holding  Co.  Name  (Use  highest  levei  hoidtng  company) 

11  Contact  Person 

12  Contact  Person's  Telephone  Number 
U 
a  B.  METHOO  OF  REGULATION. 

IS 

31  ^?°"  Tl!^'  ■"  "I?**  "*•*  "^  '**'  '^<:'*«  ^  mett«)(l(s)  of  regutation  most  apphcabte  to 

«  '^•tV  ■'^  Your  8n$v»er  may  require  more  than  one  "X-for  eacti  type  of  service  (LATA 

U  K  Local  Access  and  Transport  Area)  »«^i" 

Basic  IntraLATA  InterLATA 

LocalSenrice  StateTot  StateTo« 


IS 
20 

21  Rate  of  Reium  Regulation 

22  Incentive  or  -Price  Cap'  Regulation 

23  RateReguMon 

24  Rale  increases  require  prior  approval 

25  Other  (see  below) 
2fi  No  rete  regulation,  rate  of  retum 

2Z    regulation  or  Incentive  regulation       , ,       

a  If  you  selected  -Other,  briefly  describe  betow  the  met^o<^  of  regulation  empJoyid^ 

ao[ 

21 


interstate 


I 


32  Date  of  last  application  for  change  in  local 


Month: 
Year 


Local  Sendee 


IntraLATA 
Stale  Tol 


InterLATA 
SuteToM 


33  sennoe  or  state  ton  rates: 

34 

3S 

3fi 

38  for  local  service.  mtralATA  state  tol!  mterLATA  state  ton.  and  inters!aie  ■«  e  o.  era. 

~  IntraLATA  InterLATA 

™  „  Local  Service  State  Toll  State  Ton  mterstate 

Costj  '  — ^ 


41 


^ 


42  Average  Schedule^ 

43  ^  1. 

44  Current  Authonzed  State  rate  of  returrT 


UMI 


531M 


FedM«l  ResHter  /  Vol 


iS  (Enter  m  a  pmnrmm.  M-.M^%> 
«  C  SUBSCmBBtMroRMATIOM 

«For 


fmIvhI  snO  oltfto  SwM  riMrLJfwCnMipM 
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and  O^Honri  SarvlcM. 

,#iaMfwwiyfBaM6viMaMhaGribaiwMNiRvMsatuoy  ataaliad  achjattiAiiMlspar 


ale*  talttCiudM9oaf^overlnma''iar'Mia<ii\ 


*^    ■  iiniiM    BMAri*!  rnr^rtnirtinn    aiOT  IMIIMilJl  r"~*  UJlfT 

83                                                                           _ 

AuqustragS       August1994 

M  Leu  tian  $4.00 

H  Graaiar  than  or  aqua)  10  KOO.  but  lesa  than  $6.00 

■  Graaler  ttian  or  aqua)  to  S6.00.  but  less  ttian  $8.00 

IZ  Greater  Mm  or  equal  to  SSilO,  *Ht  iaaa  Vian  $1OjO0 

a  Graaier  Manor  equal  to  $10.00.  but  leas  Man  S12iX> 

■  Graator  man  or  equal  to  $12j00.  bullBU  man  $14.00 

M  GraaMrmanaraqualto$14.<».fe(iita8aman$16.«> 

it  Creator  mw  or  aqualto$16.00.  bat  toes  tNwtWJO 

B  Greetor  men  or  equel  to  $16.00.  but  toss  then  $20.00 

BOiaator  than  or  equel  to  $20.00.  but  less  then  $22.00 

M  Graator  thn  or  equel  to  $22X0.  but  toss  then«24i)0 

H  Graator  then  or  equel  to  $24.00.  tmt  less  than  $26.00 

■  GraMr  IhM  or  «iu««  «».«.«MI  4m  men  $28.00 

B  GnetoT  men  or  equal  to  $26.00.  bU  toes  than  $30.00 
BGiwmrthon  or  equel  to  $30.00.  but  heathen  $33.00      _ 
B  Giaator  than  or  aquH  to  $33.00.  but  iaaa  man  $36.00 

{ 

ZB  Oraator  man  or  equal  to  $36.00,  but  toaa  man  $36.00 

ZlGiaatorVHnoraqual  to  $39.00.  but  toae  then  $42.00      _ 
BGiMtormanorequalto$42.00.buttoaslhan$4500      _ 
nOiBator  man  or  equal  to  $45.00.  but  toss  than  $46  00      _ 
a  Greater  than  or  equel  to  $48                                        L 
21 

IZ  monthly  bias  for  local  service.  Federal  end  State  subsofeer 
Zl  tarns,  optional  serMces.  etc..  that  are  toss  than  $16.00?  (Yi 

Zl 

M  It  you  snswered'Ves*  to  the  abo«»  question,  attach  to  this 
U  local  rates  and  calling  scopes  for  this  study  area.  Callings* 

12 

B  Reeidenliat-Toll 

U  Does  study  area  provide  biliing  and  collecting  services  for  o 

65iniefB)ichan9ecanier8?(YesorNo)    |               1 

B 

■7  If  vou  answered  *ves*  to  the  above  question  provide  therm 

. 

iOrNo) 

au  collection ) 
)peisthenum 

e  or  more 

iberofresiden 

■ 

^our  oompan/s  cunant  iocai  tanff  or  rate  sheets  shonnng 
ber  of  access  Nnas  within  a  tott4«e  local  calling  zone 

* 

tial  subscnber  lines  that  you  bill  tor  toil  services 

IS  orbehaifoflheinteiexchangecanier^:                         1 

1.  how  many  residential  sut>scni 
eluding  taxes  on  toU  charges,  bti 

iugust1993       August  1994 

B 

M  For  customer  bills  delivered  in  August  1993  and  August  19! 

11  tha  study  area  had  bins  per  telephone  line  for  ton  service  (i 

B  over  from  prter  month)  that  were 

13 

14  Less  than  $5  00 

15  Greater  than  or  equal  to  $5  00.  but  less  than  $10  00 
ft  Greater  than  or  equal  to  $10  OC.  but  less  than  $15.00 
9Z  Greater  than  or  equal  to  $15.00.  but  less  than  $20.00 
IS  Greater  than  or  equal  to  $20  00.  but  less  than  $25.00 
99  Greater  than  or  equal  to  S25  OG.  but  less  than  $30  00 

1Q9  Greater  than  or  equal  to  $3C  00  but  less  than  $35.00 
U1  Greater  than  or  equal  to  $35  00.  but  less  than  $40.00 
Ml  C'ea:er  than  or  equal  to  $40  00.  but  less  than  $45.00 

103  Greater  tnan  or  equal  (0  $45  00.  but  less  than  $50.00 

104  G^a;»r  than  or  equal  to  $50  00.  but  less  than  $75  00 
US  Greater  ttian  or  equal  to  $75  00.  but  less  than  $100.00 
tOfi  Greater  than  or  equal  to  $100.00.  but  less  ttian  $200.00 
tar  Greater  than  or  equal  to  $200.00.  but  less  than  $500  00   1 
IB  Greater  than  or  equal  to  $500  00                                      L 
IB 

US 

lU 

Ui  Number  of  resideniiai  housing  units  sen«d  at  year  end    [_ 

113  (Housing  units  include  single  family  houses,  townhooses.  I 

in 

115  Tot*  number  of.residentia:  subscnber  lines,  including 
11$  addnonai  s-jbsfrbe:  imes  tor  same  housing  unit             f 

)ers  within 

It  exdudmg  carry 

1969                  1990 

1991                    1992                  1993 

11                           111 

Muousl  1993        August  1994 

1C) 

1 

] 

. 

112  Tota^  number  of  business  (maudlng  govemoent  and 
111  public  telephones)  subscriber  lines  including  additional 
til  suoscnber  lines  for  tne  same  business                          f 
tB 

August  1993       August  1994 

1 

J 

/ 

a 

r»KU. 


121  Number  Of  new  residential  subscriber  fine 

122  connections  during  year 
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1992 


1993 


-^ 

la  (Include  those  resWentisM  subscribers  that  d»o>nnecledixlii»en  reconnected  during  the^w) 

12S  Number  of  new  business  subscriber  ine  1992  1993 

12fi  connections  during  year  |  |  — 1 

IC  (Include  those  business  subscribers  mat  disconnectea  arid  then  reconnected  during  the  year) 

129  Number  of  residential  subscriber  line  disconneclions                199;                 1993 
Ulfl  during  yeer  |  j     -1 

m(lndude  those  residential  subso«>ers mat diaoomtoctod  and  thtfi reconnected dimgoieyw) 
132 

133  Number  of  residential  subscriber  Bne  disconnections  for  ^1992  1993 

134  non-psyment  of  telephone  MB;  I \ 1 

135  ^— 1 J 

m  Number  of  business  subscriber  Ine  disconnecaona  1992  1993 

13Z  during  year.  |  \  \ 

131  (Indude  those  business  subscribers  thet  disconnected  and  then  reconnected  during  the  year) 
139 

14fi  Number  of  business  subscriber  ine  disconnections  for  1992  ^993 

lil  non^yment  of  telephone  bin: 

IB 


D 


IB  If  residential  subscribers  pay  their  basic  local  servioe  b«.  but  lal  to  pay  for  tot  cans 

m  enhanced  sen»lces  or  tor  ce»s  to  ■900r  or  gre*  numbers  do  you  oiler  conbniedbesfc  local 

14Ssenhcewimtheolheraefvioesbloeked7(YesorNo)      I     —  1 

IB  ' 

MZK  you  answered  "yes' to  the  above  questton.  has  this  potey  been  Instituted 

IB  during  the  lest  five  yeers?  (Yes  or  No)  f 1 

IB  \ — ' 

IB  If  you  answered  Ves*  to  the  ebove  question,  entor  the  year  this  policy 

Ul  was  instituted:  I ^^^^ 1 

152  ' 

IB  If  residentielstOscribers  fell  to  pey  for  local  or  ton  senhce.  do  you  offer  an  senrioesbiodiad  exam  tef 

IB  emergency -911"  calls?  (Yes  or  No)  I —  1 

IB  ' ' 

IB  If  you  answered -yes' to  the  above  question,  hes  INS  policy  been  instituted 

15Z  during  the  last  five  years?  (Yes  or  No)  l  i 

IB  ' ' 

151  If  you  answered 'Ves*  to  the  ebove  question,  enter  the  year  this  policy 

IB  was  instluted  I 1 

Ml  ' ' 

IB  What  VMS  the  average  installation  and  connection  citorge  for  new  residentiel  subscnber 
IB  lines  for  the  months  of  August  1909  and  AuguallOM?  Catoutoto  by  dividng  residential 
IB  instalation  and  connection  charges  for  ma  fimtm  by  taMnridenialtaaalnaMtod.  tndude 
IB  me  charges  for  service  order  processing,  oankal  oMoe  worli  to 
IB  Ghecge  for  instating  a  drep  liner      connection  btock.  Exclude 


157  constnxlion  charges 

IB 

IB 

IZO  ReaWential  Billings  (including  bUlir>ga  fer 

111  Maruchenge  Carrier  Sarvlcea) 

1Z2  Local  servtoe  biled  revenues: 

123  Federal  Subacriber  Line  Charge  b«ed  revenues 

\1A  Stato  Subsorftwr  Line  Charge  billed  revenuea: 

125  Intiastate  biHed  toll  revenues:. 

12fi  Interstate  billed  toll  revenues- 

1Z7  Other  bflled  revenues: 

1Z8  Total  billed  revenues: 

IZl 

110  Telephone  Cooperatives 

111  If  mis  response  is  being  completed  for  a  cooperative 
IB  telephone  company,  did  that  company  pay  dividends 
IB  either  to  iu  subscribers  or  members  during  either  of 
IB  these  years?  (Answer  Yes  or  No). 

«5 

IB  If  the  answer  to  the  preceding  question  was  >es.* 

IIZ  complete  the  foHowmg: 

IB 

IB  Average  annual  dividend  paid  to  each  subscnber 

110  Average  equity  per  subscriber  at  year  end  (Assets  minus 

111  liabilities  divided  by  number  of  sut>scribers): 

112  Average  annual  dividertd  paid  to  each  member 

113  Ave-^ge  equity  vtf  member  at  year  end  (AsseU  mmus 
IB    kabtbties  divided  by  number  of  members) 

IB  Total  number  of  mem  tiers  at  year  end 
IB 


August  1993       August  1994 


August  1993       August  1994 


T 


1992 


1993 


1992 


1993 


UMI 
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200 

201 
202 
203 
284 
20S 
201 
2DZ 
201 
201 
210 
211 
212 
213 
214 
2U 
210 
21Z 
211 
211 
220 
221 
222 
223 
224 
221 
221 
22Z 
221 
221 
230 
231 
232 
233 
234 
239 
231 
23Z 

as 

231 
240 
241 
242 
242 
244 
248 
24i 
24Z 
241 
241 
210 
2S1 
232 
283 
284 


UntmM 

Numbtrof  wtMotoers paying mduced 
Fadarai  Sutwcribar  Una  Charga  or 
■UWna*Rata: 
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1989 


1990 


1991 


1992 


1993 


(Saa  CFR  47  S38-701-741 )  If  your  study  area  has  a  low  pnced  local  serMoe  pla>«  eallad  lifeline"  and  It  has  no  relationship  to  the 
Federal  program  do  not  include  those  subscribefs  In  lhe»  counU. 
Number  of  subscfflwrs  initiating  service  through  FCC     : 

apprtwedUfsineConneclion  1989         l         1990  iMI 1992  1993 

(Link  up  America):  I  I  I 


State  or  Local  Aaaistance  Programs  (Do  not  Include 
(AH  raaponaa*  should  include  ttwse  subscrlbert  that 
assistance  programs  either  by  dirad  payment  to  the 

Nianber  of  aubacribers  receiving  assManoa  for  monthly 
mandaladaaatstanceDroorams:  1989 


program  that  Impleinema  tiM  Federal  LHellne  program.) 

assistance  from  state  or  local 
or  by  payment  to  the  exchange  carrier.) 


service  fkum 
1990 


1991 


1992 


1993 


ToW  dolar  amoum  Of  Stale  mandated  assistance  programs  provided  to 
subscrfeera  for  monmy  local  service:  1989  1990 

Source  of  ftjnds  for  state  mandated  anistanoe  programs  1 
fi.e.  taK  ravenuas.  state  toll,  etc):  1989 


1991 


1992 


1993 


Number  of  subscrfeera  initiating  telephone  service 
connecbon  assistanoe  programs:        1989 


throu9> 


for  monthly  local  service 
1990 1991 


1992 


1993 


Total  ddar  amount  from  state  mandated  assistance 
toinWalalalaphonaeervice:  1989 


Source  of  Iknis  for  stale  mandated  assistance 
(Le-tBi  revenues,  stale  lol.  etc.):  1989 


state  mandated 
1990 


1991 


1992 


1993 


provided  to  sut>scribers 
1990 1991 


1992 


1993 


to  initiate  telephone  service 
i         1990 1991 


D.OT>CR  SERVICES 


Doaa  your  telephone  company,  its  holding  company  or  a  iy  of  its  affiliates  provide 

any  of  the  fbtowmg  services  to  ttie  telephone  subscribed  o^  *^  ^^udy  area?  (Yes  or  No) 


1992 


1993 


Inlerexchartge  Service: 
H  your  company  prowidae  ottfer  services 
ofi  ^ 


Aio  ftara  oumpetitive  access  service  providers  operatin 
Inyauraludy  arao?  (Yes  or  No) 


An  twra  ottHT  intraexchange  telephone  service  provid«  3  operating 
iByot»a*jdyara«7(YasorNo)         I  II 


If  you 


by  Vw  FCC^  CaHa  Serviees  Buraau:  £ 


or  afliiiate  provides  any  of  the  aboiw 
gross  investment  and  number  of 


Cable  Television 

CeHular  Telephone 

kiterexchange  Service 


Revenues 


288 

Other                                               1 

288                                                      1 

2az:                                                     1 

288'       ' 

>ea'  regarding  Cable  Television  provid  !  the  Community  Unit  Identification  Number(8)  issued  to  your  company 


services  to  the  subscribers  in  this  study  area  provide  the  total 

for  1993       

Expenses      |    Gross  Invst.    |No.  of  Subscriberi 


suiscribers 


If  your  telephone  company  or  its  affiliates  provides  cable,  cellular,  interexchange  or  other  services  to  ttw 
I  of  this  study  area,  does  this  study  area's  telephone  operations  share  facilities,  equipment  or 
I  aiMiBwse  services?  (Yes  or  No) 
Cable  Television: 


Cellular  Teleptwne 
Meraxehange  Services 
other. 


28Z 

288 

281 

2Z0 

2Z1  If  tha  study  area's  leiephone  operations  share  faoMies, 
2Z2  listed  below  thai  are  shared  and  list  other  items  that  an 


equipment,  or  personnel  with  ttie  above  sen/ices,  answer  'Ves"  or  "no'  for  those  items 
shared  and  provide  the  amount  of  plant  investment  and  plant  specific  (i.e..  maintenance} 
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Telephone  Sarvloa 


Central  OfcaKitchins 

Central  OfcTransmission 

Cable  AVMraFacMea 

other  (Briefly  descftiebelovO 


AnsKwer  Yes  or  No 
for  Hems  shared 


Pit.  IrtvestmeK 


Pit  Spec.  Exp. 


tIaiuiarTetaorwwe  Service 


P«.  mveatment 


P>.  Spec.  Exp" 


Pit  investmenilPW 


i9g2 


2Z8 

2n 

2Z8 
2Z1 
280 
281 
282 
283 
284 
285 
288 
2SZ  n.  tWORKINO  LOOPS,  PARTY  UNES  AND  ACCESS  LIMES. 

210  WWra  FodtWea  WiihralaBotlea  1.1  through  1J);  | 1 -^^ • ^^^ 

^  NECA*  Unlveraal  Seivtee  Fund  Loop  Coi«l  Guide  for  loop  ooirtT^^ 

g4  B.  N««w<»af  o»  Sufccaaag ui|  1 J  Loops  at  yoor  and  (aachida  iggg  iggo 

2IS  Subcat  1 J  Telalypo»maf  Eachsnea  Loops):  I ^^ 1 ^=^ 

M;&*calS9oiy1JLoop-laaaubecriberoroommonloopftatieioindyused^ 

28Z  for  local  SKChange  aaraioe  and  asGhangs  aoGosa  fcr  state  and  iniaratala 
^  imerexchsnge  asratcss.  fttat  sgrae  with  counts  raported  to  NECA  ki  the 
218  snnuai  USF  filing.  If  necessary,  refer  to  NECA's  Universal  Service  Fund 
300  Loop  Count  Guide  for  loop  count  deMbons) 
301 

^  Enter  number  of  aeosssines  SI  each  year  and 

SciotslNo-ofAceessUnss:  |  ^^  !         ^^         |         ^'^         , '-^        ,         , 

SJ  Enter  number  of  single  party  lines  at  oa«i»  year  end 

*™  1989  1990  1991  iqb2  inoi 

309  O.NufflbOT  of  Single  Party  Unas  ' ' ^^ '^'^ ^^^ ^^ 

210 

3H  L^r5r,?"*"^Jf**  ■""■^  Enter  number  of  party*»$  at  each  year  end 

312inaidetheCenMOffic»(C.O.):  1989  1990         ^wi  ^^^  ,993 

313  8  or  more-Party  Linesf ' " -^^ ^^ 

314  4-Party  Linesf 

315  2.Party  Lines: " 


cable  Television 


1993 


1991 


1992 


1983 


1993 


1089 


315   Total  Party  Lines  bridged  inside  CO.: 

312  ^ 

318 

311  F.  Number  of  Party  Unoa  Bridged 

320  outside  the  Central  Office: 

321  8  or  more-Party  Lines: 

322  443arty  Lmes 

323  2-Party  Lines 

324  Total  Parry  Lines  bridged  outside  CO. 

325  

326  in.  SWITCHES 

327  A.  Provide  a  count  of  aa  local  swMching  entities  cstegortzed  by 
32B  the  following  siza  distribution  for  vroriiing  loops  (Use  most 
329  rscentsvallaMedaU): 
330 
331 

332  Woriung  (oops  sen«d  direc0y  by 

333  the  local  swtcti: 
334 

Oto  100  Loops 

101  to  500  Loops 

501  to  1.000  Loops 

1.001  to  2.000  Loops 

2.001  to  5.000  Loops 

5.001 10 10.000  Loops 

10.001  to  20.000  Loops 

20.001  to  50.000  Loops 

Greater  than  50.000  Loops: 

Total 


Enter  number  of  party-lines  et  each  year  end 
1990 1991  1992 


1993 


L 


335 
336 
337 
338 
339 
340 
341 
342 
343 
344 
345 

346  B.  Provide  a  count  of  aflawitchea 

347  not  serving  soley  as  local 
34eswitchss: 


Hosts 
ssrvng 
as  local 

switches 


Number  of  Local  Switches 


Remotes 

senwig 
as  local 
switches 


Total 

Host/Remote 

local 

switches 


Numoer  of  Swathes 


ZD 


UMI 


Nunib6rov 

Rcffwte  Units 


387 
388 


Rwnotc  Cwitril  Oflfoc  Equipnicnt 


Ptani  Invostmont 


Plant  InvMbnem 


PlanI         Assigned  to  COE  Assigned  to  COE  Assgnd  to  COE  Assigned  to  CO : 


Investment 


Cat  3  SwttchJng 


Cat  4.11  OfEq. 


349 

350  Total  Number  of  Tandem  Switches: 

351  Tow  No.  or  LocaVTandem  Switches: 
352 

353  C  Ramota  Cefitoai  Office 

354  equipment  runrtlcinallly 
355 

356  Remote  COE  units  that  provide 

357  ^ntn^iodal  SMUctiing:* 

358  Ramolt  COE  unitft  IM  do  not 
3S8  pfovkto  "WrmodsT"  swItcNQp: 
380  Totals: 

361  HittiaiwdalstiHtching' occurs  when  the  remote  unit  proiides  a  awiitched  path  for  communication  between 

362  subecribensened  by  the  same  remote  unit  without  a  vtloe  path  (or  Knk)  to  the  central  office  host  unit  Apath(or 

363  fe*)  to  ttw  host  una  may  be  raquired  for  initial  cat  aet-u( ,  but  once  estabfished.  this  path  is  dropped  and  the  voice 
384  pelhdoes  not  extend  to  the  host  untt  for  sutMulMis  ser  ^ed  by  ttwsame  remote  unit. 
365 


Plant  InvstmnI 


Cat  4.13  Ciigq. 


Plant  Invstmnt 


Cat4.3CirEq. 


Number  of 
Remote  Units 


Rwnote  Centrel  OlBce  Equipment 


Plant 
Investment 


Plent  iTMestment  Plant  Investme 


EleOromechanical 


Number 
ofSwitct)es 


1989 


No  of  Access 
Unes  Served 


Number 
of  Switches 


Analog  Electronic 


308  Remote  COE  units  tfiat  IrMrfsoa  at  the  central  office  ho^ 

370  Vvouoh  a  carNial  office  iiterfacja: 

371  Remote  COE  units  tfiat  k  iter  face  at  the  central  office  f)oi  E 

372  ttvough  a  direct  digital  interface 
373Totels:  ___ 

374  NotK  The  totats  entered  for  this  item  and  for  tlie  ^nlrano|ter 

375  question  above  do  not  have  to  be  equal 
378 

377  D.  twlteh  Typee  f 
378 

378  Year 
380                      198S~ 

361  1990" 

362  1991' 

363  1992~ 
384  1993L 
.385 

386  tV.  OUL  EQUIPMENT  MINUTES  (DEM)  WEIGHTINQ  /iblO  SEPARATIONS  INFORMATION 

387  "DEM*  are  minutes  of  holding  time  of  originating  and  lerTMnating  local  switcfiing  equipment. 

388  Provide  the  DEM  weighting  factor  [See  47  CFR§36.12S  1)1  for  each  of  these  years: 

389  1989 

390  Enter  3. 2.5. 2  or  1  | 
391 
392 

393  Dial  Equipment  Minutes  (DEM; 

394  Locel  DEM  (including  EAS*)(m. 

395  State  OEM  (mtlRons): 

396  Interstate  DEM  (millions): 

397  ToUl  OEM  ( millions): 
396 

399  Local  Extended  Area  Service 

400  OEM  (millions) 


Cat3SwltchinQ   Cat4.11CirEa 


Assigned  to  COE  Assgnd  to  COE  Assgnd  to  COE  Assgnd  to  COE 


Plant  Invstmnt 


Cat  4.13  CirEo. 


Plant  Invstmnt 


Cat4.30Eq. 


No.  of  Access 
Lines  Served 


Digital  Electfot>ic 


Number 
of  Switches 


No.  of  Access 
Ijnes  Served 


E 


1990 


1991 


1992 


1993 


1990 


1991 


1992 


1993 


401  "Extended  Area  Service  (EAS)  is  a  local  telephone  serviie  tariff  put  into  effect  as  a  replacement  for  short-haul  toll  tariffs.  EAS  enlarges  the 

402  toll-free  local  ceiling  zone  to  indude  exchanges  that  und^r  pre-EAS  tariffs  were  considered  to  be  long  distance  calls  If  your  study  area  cannot 

403  separately  count  Local  Extended  Area  Sennce  OEM,  leave  this  item  blank 


405 
408 

407 
406 

409 
410 
411 
412 
413 
414 
415 
416 
417 
418 
419 
420 
421 
422 
423 
424 


Total  COE  Cat  3-Switching 
Equipment 

Nat  Investment 
Gfoaa  Iryvestment 

1993  Selectsd  Separations  Data 
(lUport  in  minions). 


1989 


IntraLATA  Toll  Minutes  of  Use  (MOU)*:  (mWions) 
*lf  IntraLATA  access  MOU  or  intraLATA  toD  MOU  are  no 
the  overlap  shall  be  stated  here  (millions): 


Originating  Access  Toil  MOU  (millions^ 


Total 


Terminating  Access  Toll  MOU  (millions) 
(47  CFR  §69  2(a)) 


Note:  For  the  betow  MOU  information  do  r>ot 
minutes  In  the  Total  minutes.  The  Total  MOU  shouli 


double  count 


1990 


1991 


1992 


1993 


Total 


State 


imerstate 


mutuslly  exclusive 


State 
IntraLATA 


State 
InterlATA 


Interstate 
IntraLATA 


Interstate 
InterlATA 


the  "Locar,  "SUta  Toll"  ft  "Extended  Area  Service'' 
Include  "Totol  Interstate  MOU"  plus  "Total  SUte  MOU". 

\"  ITotal  State  MOUii  ] 


ILocal  Extendea; 
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Total  MOU 


Total 
Interstate  MOU 


(Include  Local.  I 
StateTo«8EAS' 


g_t 


Local  MOU 


State  Ton  MOul 


Total  MOU 


Total 
Interstate  MOU 


Toul  State  MOi 

(Indude  Local. 

SWeTpl&EAS: 


I 


Local  MOU 


State  Ton  MOU 


Total  MOU 


Total 
Interstate  MOU 


425 

426  Tandem  Switching  Cat.  2  MOU 

427  (millions)  (47  CFR  §36  124(b)) 
428 
429 
430 

431  Wideband  and  Exchange  Tnjnk  C&W 

432  CaL2MOU(millionsX47CFR§36.15  5r 

433  '       lu. 

434 
435 

436  Interexchange  CAWF  Cat  3 

437  Conversation  Minute  KHomelers 

438  (milions)(47  CFR  §36.156) 
439 
440 
441 

442  Host/Remote  nwssage  C8VVF  Cat  4 

443  (exd.  WATS)  MOU  Kilomelert(maiionC 

444  (47  CFR  §36.157) 
445 
446  V.  CABLE  AND  WIRE  FACIUTIES  8>  CENTRAL  OFFICE  TRANSMISSION  EQUIPMENT 

448  A.  Provide  the  1883  Total.  IntafetMe,  State.  LeeaL  State  Toll  end  Extended  Aiee  Service  (EAS)  piMil  anMunta  for  each  or  the 

450  aliouldlncliideTotrtlntafatata  Plant  ph»  Total  Stale  Ptent «~-p-n» 

Total  InlarMM 


AreaServioa 
MOU 


Local  Extended 

Aree  Service 

MOU 


Total  State  MOug 
(Include  Local. 
StateTo«8EASl      Local  MOU     IStaleTolMOU 


Local  Extended 

Area  Service 

MOU 


Total  MOU 


Total 


Total  State 
(Indude 


Interstate  MOU  StateTol 


Local  MOU 


State  To«  MOU 


Local  ExiandM 


MOU 


Total 


Total  State 


Local 


Local  Extended 
Area  Svc.  Plant 


ToUl 
Plant 

Total  imerstate 
Plant 

Total  State 
Plant 

Local 
Plant 

State  Ton 
Plant 

Local  Extended 
Area  Svc.  Plant 

451 

452  GaUtAXtalmHi^i 

453  Cat.  1.1  SlMe  Prtvala  Lines  8.  WATS 

454  Cat.  1.2  miarstale  Private  Unes&WAT§ 

455  Cat.  1 .3  JoMly  Uaed  Subscriber  Lines 

456  CaL  2  Exchange  Tnmk 

457  CaL  3  Inlerextiiange 

458  Cat.  4  Host/Remote  Mag. 
459 
460 

461  Central  Office  Eaiiinment..«aMtrhing 

462  Cat  2.  Tandem  Switching  Equipment 

463  Cat  3.  Local  Switching  Equipment 
464 
465 

466  Central  Office  Enijiomwit-Tr»n« 

467  Cat.4.1  Exchange  Circuit  Equipment 

468  Cat  4 11  Wideband  Exch.  Circutt  Eq. 

469  Cat  4  12  Exchange  Tnink  Circuit  Eq. 

470  Cat.4.13  Exchange  Line  OrcuN  Eq. 

471  CaL4.3  Host/Ram.  Msg.  Circuit  Eq. 
472 
473.B.  Cable  ft  tWiie  Facllltiea-Sheath  Kiiometera 

474  Provide,  as  meesured  by  Sheath  Idtorneters.  the  year  end  ernounis  Of  fiber,  copper  and  Other  cable  &vwefaolities  utilized  in  loop  plant  Asheath 

475  Nometer  may  include  multiple  fines  end  circuits.  (Tochangemilestot(ilometersmultip«ymilesby  1.61  and  then  round  to  the  nearest  whole 

476  Kilometer.) 
477 
478 
479 
480 
481 

482  C.  Buried  Cable  ft  Wire  Fecllities 

483  If  a  portion  of  your  cable  &  wire  fadlities  is  not  buried  due  to 

484  topography,  terrain  or  other  geographicsl  charactehstics  of  the  study  area 

485  such  as  rock,  ledge,  or  excessive  moisture  piece  an  X  here:  I 

486  If  you  placed  an  X  above,  bnefly  describe  the  nature  of  the  condition  below: 
487'^  *= — 


Total 
Plant 

Total  Interstate 
Plant 

Total  Stale 
Plant 

Local 
Plant 

State  Toll 
Plant 

Local  Extended 
lArea  Svc.  Plant 

1989 

1990 

1991 

1992 

1993 

Fiber  Loop  Plant 

1                           1 

\                         1 

Copper  Loop  Plant 

Other  Loop  Plant 

■ 

488  Estimate  the  percentage  not  buried  due  to  these  conditions 
489 

490  If  a  portion  of  your  cable  &  wire  facilities  is  buried,  but  would  be  eerial  if  not 

491  for  government  standards  requiring  burial,  piece  an  X  here:  [ 

*92  Kyou  placed  an  X  above,  bnefiy  describe  the  nature  of  the  gov  standanls  below: 

493i  -^ ■ 

494  Estimate  the  percentage  buned  due  to  these  gov.  standards: 

495 

496  VI.  DENSITY  OF  STUDY  AREA 

497 

498  Note:  To  change  square  miles  to  square  kilometers 


499  multiply  square  miles  by  2.592  and  then  round  to  the 

500  nearest  whole  number. 


YeerErxling 
1993 


UMI 
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501  Square  kilomelere  sens*  ky  Ms  itudy  area 

502 

503  Note:  To  change  ffliln  to  IdometRB  intAi()1y  miles  by 

504  1 .61  and  Itwn  round  to  me  nearest  «rtKte  nuiTfl)er. 

505  Route  kitometen  of  oMo  and  MtofadBBes: 

506  RoutoUtometenarettwtaiifthaftwactual-physicaidtsi 

507  upon  wtiich  messages  are  (vulad.  Do  not  »«BMdesMe3th 

500 . 

509  VII.  REVENUES,  RETURN  AND  INVtSmBIT  (REGXn.  KTED  TELEPHONE  SERVICES  ONLT) 


VearEnCng 

i  \ 

tkKeofthecaMeor 

iMBMfllan  or  nairld 


510 
511 
812 
113 
S14 

aifl 

911 

517 
516 
519' 
520 


rtrvrniMi 
Basic  local  servioa  {tact  SZSMC|( 

Net)MOrt(  access  (Aod  T 
Long  distance  msf.  {Aect  32.! 
MsoeHaneousfAeem' 


1989 
Total 


MatReturw^ 


Average  Net  Investment^ 


521  Average  Net  Invesimenr  is  llw  sum  Mttiemorm^neti  vestment  during  the  reporting  year  divided  by  12. 


Total  Rate  of  Return  %{ 


1989 
SMe 


1969 


1990 
TCM 


1990 
State 


1990 
Interstate 


■M»tR«tijn-«netrw<emies(revenu5minusuncole^  e revenues) laasrtowttte opeWftiq enpenses. See 47 C.f.R  SeSi^ 


577 

578 

579 

580 

581 

582 

583 

584 

585 

586 

587 

588 

589 

980  CERTinCATION 

911 

02 

na 

9S4 
915 
9tfi 

9IZ 


I  certify  that  I  have  been  designated  by  the  Company  thai  owns  thi«  study  area  to  attest  to  the  accuracy  ol  the  infofmation  contained  herem  and  that  I  have 

examined  the  foregoing  report  and  that  to  the  best  of  my  linowdedfle.infonnation,  and  belief,  aBstalemenU  of  fact  contained  In  this  report  are  true  correct  and 
complete  and  that  said  report  is  an  accurate  statement  of  the  affairs  of  the  above  named  respondent  m  respect  to  the  data  and  mformaUon  set  forth  herem 


522  , 

523  Total  Rato  Of  Return  %' is  net  return  after  taxes  divided 

524  piaoe.  e.g,  6.1%.  Please  enter  aB%  lei  4eciiMl#laca,4«.«.t%. 

525  19ei  It91 

526  RaufKjes  Total  State 

S2Z      Basic  local  aanhoa|taeia2:S00a|{ 
82B  NetwakacoeMiAoctaZJaMI. 

82>      t.ongdManoema|.IAcd32.^0C|. 


ly  average  net  investment  Please  enter  as  %  to  1  decimal 


1W1 


Misoe«aneo«s  {Aoei  32.52001 . 
ToM  Revenues! 


NetRetumC 


Average  Nat  tovestoienl^ 


1993 


930 

sai 

532 
533 
534 

535 
536 

537  TotalRalacmafciwiUj 

538  (Please  entor  as  %  to  1  dadmal  plaoe.  e.g..  8.1%) 
539 
540 
541 
842       Basic  local  sanrioaftaciaZi 

943  Network  acoaas{Aoct32J0BQ|{ 

944  Long  distance  mag.  (Acct32.51C 
S4S  Miscellaneous  |Aoct32.r~ 
941  Totoir 

"^ 

548  Nelltetum^ 

549 

550  Avera|eMBlin«eaaMnt(_ 

551 

552  Total  Rate  of  Return  %{^ 


1990 


553  (Please  entor  as  %  to  1  decimal  piaoe.  eg.  •1%) 

554 

asa  USF  Expense  Adjustment  (actual  an«  1989 

Hfi  received)  (See  47  CFR  8436.601 -64U 

591 

990  Lifeline  Support  Expense  Adjustment  (See  47  CFR  §§  36  711-741 ) 
559  LifcineAesiatanoa  received  (End  Use  1989  1  1990 
890    Subscriber  Line  Charge  Waiver);     I 

991  Utelioe  Cionnecbon  Assistonce  received 

S62     (L»*-upAmene«);  1 

563 

564  Remartts 

565, 

566 

567 

568 

5o9 

570 

571 

572 

573 

574 

575 

576 


1908 
Total 


1992 


StOB 


on 
too 

981 


PnntedName 

Position 

Signature 

- 

Date 

(Sign  on  the  hard  copy  you  provide.) 


802  (Persons  making  willful  false  statements  in  this  report  can  be  punished  by  fine  or  imprisonment  under  the  Communications  Act,  47  US  C  220(e) ). 


1993 


1993 


1991 


1992 


1993 


1991 


1992 


1993 


Zl 
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UNIVERSAL  SERVICE  FUND  DATA  COLLECTION  (Fil«  3  of  4,  filanam*  Is  "ZIPCOOES".) 
See  File  1  of  4  for  Office  of  Management  and  Budget's  Public  Reporting  Burden  Statement 


Approved  by  0MB 
3060- 

INSTRUCTIONS:  ^*'^'"   '  ' 

1.  AH  atudy  WMt  must  complete  this  part  (File  3  of  4)  of  the  data  collection. 

2.  TMs  Lotus  1-2-3  filename  Is  "OPCODES."  R»<save  this  file  under  a  new  file  name  that  consists  of  your  study  area's  NECA  code 
followed  by  nwC".  For  eumpls.  the  study  WM  assigned  NECA  code  230000,  Shan  f»<«ave  this  IMe  n  ■730000VVC- follo«»ed  t>y  the 
appropriate  file  extension  (.WK1,  .WK3  or  .WM).  When  comptetMl.  an  fHos  wNh  their  new  names  Shan  be  returned  to  the  FCC 

on  a  3 1/2  Inch  dWcette  labeled  with  the  eperatins  company^i  name  and  NECA  study  area  codefs).  Also  provide  a  hard  coov 
of  eech  completed  file. 

3.  A  separate  "aPCODES"  form  (File  3  of  4)  must  be  completad  for  each  study  area. 

4.  Do  not  Insert  delete,  or  move  any;  rows,  cotomns,  or  text  unless  approved  by  FCC. 

5.  Before  printing  this  report  please  change  the  print  range  to  include  the  last  row  and  column  In  which 
you  entered  information. 

6.  This  data  collection  must  be  signed  and  dated  below. 

CERTinCATION 

I  certify  that  I  have  been  designated  by  the  Company  that  owns  this  study  area  to  attest  to  the  accuracy  of  the  information  contained  herein  and  that  I  twv 
examined  the  foregoing  report  and  that  to  the  best  of  my  knowledge,  infomiation.  and  belief,  all  statemems  of  fact  contained  in  this  report  are  true,  conecl 
and  complete  and  that  said  report  is  an  accurate  statement  of  the  affairs  of  the  above  named  respondent  «i  respect  to  the  data  and  nformation  set  forth 


(Sign  on  the  hard  copy  that  you  provide) 


(Persons  making  willful  false  statements  in  this  report  can  be  punished  by  fine  or  impnsonmenl  under  the  Communications  Act  47  U.SC.  220(e).). 

t.  EXCHANGE  CARRIER  tOENTinCATION. 

Study  Area  Name 

NECA  Study  Area  Code  (Six  digits) 

State  or  Territory  of  operations  (do  not  abbreviate) 

COSA  Code  (applicable  to  carriers  that  file  ARMIS 

reports  with  FCC,  see  47  CFR  §43.21) 

NECA  Subset  (See  47  CFR  §69  602) 

Telephone  Operating  Company  Name 

HoMing  Company  Name  (Use  highest  level  hokling  company) 

Contact  Person 

Contact  Telephone  tilumber 


Printed  Name 

Position 

Signature 

Date 

Tel.  Number 

11.  WIRE  CENTERS  AND  AREAS  OF  SERVICE. 

1 .  Beginning  in  cell  A60  and  continuing  down  in  column  A.  enter  all  Wire  Center  Common  Language  Location  Identifiers  (ClLI)  tn  this  study  area 

2.  Beginning  in  oen  B80  and  continuing  down  in  column  B.  enter  the  number  of  access  lines  served  by  the  wire  center  indicated  on  the  same  row  m 
Column  A 

3  Beginning  m  cell  C60  and  continuing  down  in  column  C.  enter  the  U.S.  Post  Office  Zip  Code  (five  digit  Zip  Code  only)  that  the  Wire  Center  identified  in 

on  the  same  row  in  Column  A  is  k>cated. 
4.  Beginning  in  cell  D60  and  continuing  to  the  right  enter  ail  US  Post  Office  Zip  Codes  in  wtiich  the  Wire  Center  identified  on  the  same  row  provides 

telephone  service  Enter  one  Zip  Code  per  cell  then  move  to  the  nght  on  the  same  row  until  all  Zip  Codes  are  entered  for  that  Wire  Center  Include 

all  partially  served  zipcodes.  if  any  Foltow  this  same  procedure  for  each  Wire  Center  listed  m  Column  A 


Column  A 

Column  B 

Column  C 

Column  D 

Wire  Center 

Common 

Language 

Number  of 

Post  Office 

All  Post  Office  Zip  Codes 

Location 

Access  Lir>es 

Zip  Code  at 

served  by  the  Wire  Center 

Wenbfier 

Served  by 

Location  of     (Enter  to  the  right  each  Zip 

(CLLI) 

Wire  Center 

VWre  Center    Code  served  by  wire  center) 

UMI 
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UNIVERSAL  SERVICE  FUND  DATA  COLLECTION  (^11*  4  of  4,  fllenante  Is  '^PCOOATA''J                          Approved  by  0MB 
See  FHe1  or  4  for  Office  Of  Management  and  Budges  Public  Reporting  Burden  Statement                       3060- 

•    •                                                                       Expires  /  / 
PLEASE  READ  INSTRUCTIONSI 

1 .  TMs  form  <File  4  of  4)  aliall  *a  ooavMad  at  tha  telephone  operatino  company  lawaL  If  a  lioldine  company  o«ma  mora 
.    than  one  telephone  opanMng  compawy,  a  aaparatajidna  aliall  be  completed  far  each  telapliona  oparating  company. 

Z  Tetoplwna  operating  eonpantaa  iMtawi  only  aijdy  araaa  that  satda  imantite  access  on  an  average  achedtrie  l>aaia 
are  not  requlfad  fa.  but  mar  woiiMtei%.  conpiate  4  ite  ferai  (Fito  4  of  4). 

a.  TMa  Lotua  1-2-3  Manama  la  "OPCODATA".  Ra-a  nra  thia  file  under  a  new  lite  nante  that  consiste  of  yoiir  telephone 
operating  company's  lowast  numbaiad  NECA  coda  followed  t>y  "00".  For  anmpie.  if  your  oparating  company's  lowtest 
assigned  study  ana  NECA  coda  la  230000.  you  ahi  II  r»«ave  thia  fUa  aa  "23600000"  foUowwt  by  Mm  appropriate  «e 
emnslon  (.VVK1,  .VVK3  or  .VVK4).  VVhen  compteted.  IN  IHas  with  Itwir  new  namea  ahaN  be  ivtairnad  to  the  FCC  on  a  3 1/2  irtch 
diskette  labeled  with  the  operating  company's  nam » and  NECA  atudy  area  eode<s).  Also  provide  a  hard  copy  of  each 

1 

4.  Do  net  InMrt,  d«M»,  or  movo  any;  raws,  column  i,  or  text  unlMs  approved  t>y  tha  FCC. 
8.  Entar  date  in  unshadad  or  outiinad  aiaas  only. 

6.  Entar  any  fanarka  In  tlia  apaca  pravMad. 

7.  Thte  date  eoUaeHon  awat  toa  aiflnad  and  dated  a<  Hia  boltem. 

8.  ROUND  ALL  OATATO  THE  NEAREST  WfH  )LE  DOLLAR  EXCEPT  FOR  PERCENTAGES. 

Una* 

1  1.  IDENTIFICATION 

2  Talephona  Opanrting  Company  Name 

3  COSA  Coda  (applicatria  to  canien  that  file 

4  ARMIStepoitowith  FCC.  sea  47  CFR  $43.21) 

5  Holding  Company  Name  (Use  highest  level  holding  co. 

th 

lac 
d 

- 

;OSA  Code  (appticatae  to  earners  thai  Me  ARMtS    ■ 
with  a  different  filename),  enter  the  additional  stedy 

n 

B) 

6  Contact  Peison 

7  Contact  Telephone  Number 

^ 

a 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
26 
29 

IL  STUDY  AREAS 

List  all  study  areas  operated  by  this  coi 
npofts).  and  the  state  of  operation  (if  y 
areas  and  duplicale  the  information  In  s 

Study  Area  Name 

I-       __  , 

npany  by  nan>e 

ou  need  mores 

edions  1..  III.,  ai 

NECA  Code 

(six  digits) 

■ 

1 • 

1 

e  six  digit  study  a 

X  create  a  secom 

IV.) 

COSA  Code 

(if  applicable) 

rea  NECA  cTKle.  C 
>  Lotus  1-2-3  file  ( 

State  of  Operatic 
(do  not  abbreviaU 

30 
31 
32 
33 
34 
35 
36 

39 
40 
41 
42 
43 
44 
45 
46 
47 
46 

1 

—                                                 1 



III.  FIttANCIAL  DATA 

Cash  and  Retained  Earnings 

Cash  snd  Cash  Equivilems  (year  end) 

1969 

~    1990 

1991 

—              • 

1992                    1993 

• 

49  Acet,  32.1120  (See  47  CFR  §32.1 120) 
60 

51  Retained  Earnings  (year  end) 

52  Acd  32  4550  (See  47  CFR  §3i4550) 

1                       i          •        .      1                         i                      1 

1969 

1990                    1991                      1992                     1993 

!                         1              -           !                           1                       1 

- 
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1992 


1993 


S3 

54  CapWal  Structura  (Percent  Equity  Capital  plua  Percent  Debt  Capital  muat  total  100%) 

U  Peroanttquity  Capitel.  ' '-^ '-^ '^' 


M  ^.^a^Sl^^'l^:^  *n^jlg"l»°«*ners  that  do  not  matum  it  some  futum  date.  Sources  of -Ejiity  Capit^5de  orefer,^ 
S  Percent  Debt  Capitel. '-^ ■ ^^^0 , 1991 19K ^,993 


1969 


1990 


1991 


1992 


1993 


67 

66  Embedded  Cost  Of  Debt  %:  , ,__  .  ,  .  . 

69  (PlMmeniaras  %  to  1  decimal  placa,  a.g.,  6.1%) -' ' 

70 -Bribedded  Co«  of  Oebr  is  annual  interast  paid  or  payabte  plus  amoritizations  of  discounts  given  or  premiorns  racei^ 

71  average  amountofoutstendingdebtPleaseanteras%to1deamalplace  eg  81%  "^  p"™""*  reoeiveo  dwided  by  tha 

nEam«,  Return  on  Equity  %:  |  '^  |         ^^         |      '  ^^^         j m__i9W_^ 

IS  oectmai  place,  e.g..  8.1%.  ^ 

35.  1969  1990  1991  1992  io<« 

77  Total  Rate  Of  Return*:  ' ' ' ^^ ^^^ ^^^ 


n  R2Jl£?(iSSll  r":^^  "^  anertexw  divided  by  aver^netinvUnent  Please  Liter  as  %  to  1  de«Lal  place.  e.gT 


8.1%. 


63 

64  IV.  AFFIUATED  TELEPHONE  OPERATING  COMPANIES, 

65  List  an  affiKatad  tataphone  operating  companies  by 


86  name.  Affiliated  companies  are  those  companies  that 
67  directly  or  indirecdy  through  one  or  more  intemediaries, 

88  control  or  are  controlled  by,  or  are  under  common  control 

89  writh  the  telephone  operating  company  referred  in  section 

90  section  I.  IDENTIFICATION,  Line  #2. 

91  (If  you  need  more  space,  create  a  second  Lotus  1-2-3  file 

92  (wKh  a  different  filename),  enter  the  addibonal  telephone 

93  operating  companies  and  dupicate  the  infonnation  in 

94  sections  t..  II.  and  III.) 

95  -  \ 
96 

97 

98 

99 
100 
101 
102 
103 
104 

105  Remartts 
106 
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121 

122  CarriFtCATION 

123 


124 1  owtty  mat  I  iMv*  teen  dMipaaMftylto  Company  <h  tmmtMaaludyaraalo 
125  Itiat  I  hava  «aNMRad  iia  fH«gainB  flipart  and  Mwl  to  M  baat  of  my  iDWwIadBa.  h 
12S  iBport  ara  tma.  canaet  ani  eempMa  and  that  nid  lapoi :  It  an  accurate  stattmen 


127  data  and  iniownatlon  Mt  forth  harain. 

128  PiMadNMW 

129  Postton 


130 
131 
132 
133 
134  (Panons  making  wMfui  folsa 


Date 

Telephone  Numbei 


in  th<»  laport  a  )hapuaishadl^rlinaorimpnaonfnen(<indertheConMnttnicationsAct.47U^C.  22We> 


[FR  Doc.  94-26226  Filed  10-20-94;  8:45  am* 
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I  to  tta  aocun^  Of  the  information  coatainad  haiain  and 
,  iafannalton.  and  baM.  al  aialanianta  of  fact  eomakwd  In  Mm 
I  statement  of  ttw  affair*  of  Hie  alwve  named  respondent  in  raapect  to  Ike 


(Sign  on  the  hard  copy  you  provide.) 
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FEDERAL  MARfTME  COMIBSSION 

AgreeaMnt<s)  FUed;  The  AiBerican 
West  African  FraigM  CenferMce,  et  aL 

The  FraeiAi  Muiiliine  Conunission 
hereby  gives  itoHce  of  the  filing  of  the 
folhming  agreement(s)  pnrsttant  to 
section  5  of  the  Stripping  Act  of  1984. 

Interested  parties  may  inspect  ami 
obtain  a  copy  of  eadi  agreement  at  the 
Washingten,  D.C  Office  of  the  Federal 
Mffiitime  ConnHssion,  800  Nortib 
Capites  Sireet,  N.W.,  9th  Fiom. 
Interested  pwties  may  sd[«iit  comments 
on  each  agreement  to  the  Secretary. 
Federal  MantimeCominissiMi, 
Washington,  (XC.  2(»73.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  tins  nctice  appears.  The 
requirements  for  cormnents  aie  found  in 
§  572.603  of  THIe  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
comratnucating  wnth  the  Commission 
regardii^  a  pending  agreement. 

Abetment  No. :  202-«076eO-oe6. 

Title:  The  American  West  African 
I'reight  Conference. 

Partirs: 

loint  Service  of  Societe  Navale  ET 
Commerciale  Delmas-Vieljeix  and 
America-Africa-Europe  Line  CMBH 
D/B/A  Delmas  AAEL.  Inc. 

Farrell  Lines.  Inc. 

Maersk  Line 

Societe  Ivoirienne  De  Transport 
Maritime.  SITRAM 

Tonn  West  Africa  Line 

Westwind  Africa  Line 

Wilhelrasen  Lines  A/S 

Synopsis:  The  proposed  araendmeni 
modifies  Article  7.2  to  delete  reference 
to  admissioa  fee  lequiroment. 

Agreement  No.:  202-011456-002. 

Title:  Tlie  South  Europe  Atmtncan 
Cionference  Agreement. 

Parties: 

Evergreen  Marine  Coqiciratioii 
(Taiwan)  Ltd. 

"Italia"  di  Nav^azione.  S.P.A. 

Lykes  Liaes  (Lykes  Bros.  Steam.ship 
Co.,  Ltd4 

A.P.  Moller  Maersk  Line 

Nedlloyd  Lines  (Nedlloyd  Lijnen 
B.V.) 

F&O  Containers  Limited 

Sea-Land  Service.  Inc. 

Zim  Israel  Navigation  Company.  Ltd. 

Synopsis:  The  {xt^xtsed  amendment 
modifies  Article  13.1  to  permit  the 
Agreement  members  to  take 
mdependent  action  on  rate  or  service 
items  that  are  exempted  botn  the  tariff 
tiling  requirements  of  section  8  of  the 
Shipping  Act  of  1984.  The  anieiKimeiit 
also  amoids  Article  17.1  to  reduce  the 
(i.'noimt  of  the  financial  guarantee  that  is 


payable  upon  adaussMn  to  the 
CoofereBce. 

Dated:  Octebor  17, 19M. 

ByOrderof  the  Federa!  Maritime 

Commisskni. 

Joseph  C  PalMog, 

Secretaiy. 

IFR  Doc.  94-26103  Filed  l*-2»-»4;  8:45  anl 

BILUNG  CODE  t73(M>1-M 


DEPARTMENT  OF  HEALTM  AllO 
HUMAN  SERVICES 

AtftnifrittUatkNt  for  CMtdren  snd 
Families 

Notice  of  Solicitatlen  of  NMRinalioos 
for  MMMbwihip  on  thelLS.  AdvtsBfy 
Board  on  CMM  Abuse  and  Neglect 

In  notice  document  94-23143, 
begirming  on  page  47877  in  the  issue  of 
Monday.  September  19. 1994.  make  the 
following  correction: 

1 .  bi  the  first  column  on  page  47878. 
in  the  sixth  paragraph,  on  the  fifth  and 
sixth  lines,  the  postmarked  date 
"October  31, 1994"  should  read 
"November  30, 1S94." 

Dated:  Ocjtoberl?.  1994. 
Preston  Bruce. 

Executive  Director.  U.S.  Advit^ory  Board  on 
Child  Abuse  and  Nuglect. 
JFR  Doc.  94-2611«  Filed  10-2O-94.  8:45  am! 
BIUJNG  C0D6  41B4-01-M 


Agency  for  Health  Care  Policy  and 
Research 

Public  Meeting  on  the  Development  of 
Smoking  Prevention  and  CessatiOR; 
Clinical  Practice  Guideline 

The  .A^gency  for  Health  Care  Policy 
and  Research  (AHCPR)  and  the  Centers 
for  EKsease  Control  and  Prevention 
(COC)  announce  that  a  public  meeting 
will  be  held  to  receive  coDunents  and 
information  pertaining  to  the 
development  of  the  clinical  practice 
guideline  on  Smoking  Prevention  and 
Cessation.  The  guideline  will  focus  on 
the  inter\-ention  therapies  used  ka 
nicotine  dependence  treatment  and  the 
evidence  of  their  effectiveness.  The 
guideline  is  being  developed  by  a 
private-sector  panel  of  facialth  care 
experts  and  consumers.  The  panel  is 
supported  by  AHCPR. 

A  notic-e  announcing  that  AHCPR  was 
arranging  for  the  development  of  this 
clinical  practice  guideline  was 
published  in  the  Federal  Register  oti 
December  15. 1992  (Vol.  57.  No.  24U 
That  notice  invited  nominations  for 
experts  and  consumers  to  serve  on  the 
panel  that  is  developing  the  guidelim\ 


A  public  neeting  to  provide  an 

opportunity  for  interested  parties  to 
contribute  relevant  iniufulion  and 
commenets.  JBdteding  leaeuch  in  areas 
relevant  to  the  guiddtne.  wMl  be  held  as 
follows: 

Meeting:  Smokiag  Prevestioo  and 
Cassation. 

Date:  November  9, 1994. 

From:  9iOQ  ajn.-12:IIO  pjn. 

Locotiott:  Dethesda  Marriott  Hotel. 
Grand  BaUroom.  S151  Peoks  Hill  Road; 
Bethesda.  MD  20814. 

Phone:  (301)  097-9400. 

Background 

The  AHCPR  is.  chnged,  nnder  Title  IX 
of  the  Public  Heakh  Service  Act.  with 
enhancing  the  quality,  appropriateness, 
and  effsctivottss  of  health  care  services, 
and  access  to  such  services.  The  AHCPR 
acconplisfaes  its  goels  through  the 
estabhshment  of  a  broad  base  of 
scientific  research,  and  through  the 
promotion  of  improvements  in  dinical 
practice  and  in  the  organization, 
financing,  and  delivery  of  heahhcare 
ser\  ices.  (See  42  U.S.C.  299-299c-€  and 
1320-12.) 

In  keeping  with  its  legislative 
mandates,  AHCPR  arranges  for  the 
development,  periodic  review,  and 
update  of  clinically  relevant  guidelines 
that  may  be  used  by  physicians,  nurses, 
other  heakh  care  providers,  educators, 
and  consumers  to  assist  in  determining 
how  diseases,  disorders,  and  other 
health  care  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagncced,  treated,  and 
clinically  managed.  Medical  review 
criteria,  standards  of  qualit>',  and 
performance  measures  are  then 
developed  based  on  the  guidelines 
produced. 

Section  912  of  the  Act  (42  U.S.C. 
299b-1(b)).  as  amended,  requires  that 
the  guidelines: 

1.  Be  based  on  the  best  available 
n^search  and  professional  judgment: 

2.  Be  presented  in  formats  appropriate 
for  use  by  phj-sicians,  nurses,  other 
health  care  providers,  medical 
educators,  medical  review 
organizations,  and  con<njmers: 

.T.  Be  presented  in  treatment-specifiL 
or  condition-specific  forms  appropriate 
for  use  in  clinical  practice,  ediKration 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care; 

4.  Include  information  on  the  risks 
and  benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condittort(s);  and 

5.  Include  information  on  the  costs  of 
altt;rnatj\-e  strategics  for  prevention, 
diagnosis,  treatment,  arxi  management 
of  the  particular  health  conditionls).  . 
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where  cost  infonnation  is  available  and 
reliable. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended,  identifies 
fiactors  to  be  considered  in  establishing 
priorities  for  guidelines,  including  the 
extent  to  which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention: 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management, 
and  thereby  benefit  a  significant  number 
of  individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatment;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Also,  in  accordance  with  Title  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  AHCPR 
Administrator  is  to  assure  that  the  needs 
and  priorities  of  the  Medicare  program 
are  reflected  appropriately  in  the  agenda 
and  priorities  for  development  of 
guidelines  and  guideline  updates. 

Arrangements  for  the  November  9, 1994 
Public  Meeting  on  Smoking  Prevention 
and  Cessation 

Representatives  of  organizations  and 
other  individuals  are  invited  to  provide 
relevant  written  comments  and 
information,  and  make  a  brief  (5 
minutes  or  less)  oral  statement  to  the 
panel.  Individuals  and  representatives 
who  would  like  to  attend  must  register 
with  Cheryl  Campbell,  Panel  Manager, 
Technical  Resources,  Inc.,  (TRI),  at  the 
address  set  out  below  by  October  26, 
1994,  and  indicate  whether  they  plan  to 
make  an  oral  statement.  A  written  copy 
of  the  oral  statement,  comments,  and 
information  should  be  submitted  to  TRI 
by  October  26. 1994.  If  more  requests  to 
make  oral  statements  are  received  than 
can  be  accommodated  between  9:00 
a.m.  and  12:00  p.m.  on  November  9, 
1994,  the  chairperson  will  allocate 
speaking  time  in  a  manner  which 
ensures,  to  the  extent  possible,  that  a 
range  of  views  of  health  care 
professionals,  consumers,  product 
manufacturers,  and  pharmaceutical 
manufacturers  axe  presented.  Those  who 
cannot  be  granted  dieir  requested 
speaking  time  because  of  time 
constraints  are  assured  that  their  written 
comments  will  be  considered  when 
making  a  decision  regarding  the 
development  of  the  guideline. 

If  si^  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact  . 
Technical  Resources,  Inc.  by  October  26, 
1994,  at  the  address  below. 


Registration  should  be  made  with, 
Aid  written  materials  submitted  to:  Ms. 
( lieryl  Campbell,  Panel  Manager, 
iechnical  Resources,  Inc.,  3202  Tower 
Oaks  Boulevard,  Rockville,  Maryland 
2  0852,  Phone:  (301)  231-5250,  Fax: 
( mi)  231-6377. 

f  or  Additional  Information 

Additional  information  on  the 
g  Liideline  development  process  is 
OJntained  in  the  AHCPR  Program  Note, 
'iClinical  Practice  Guideline 
development,"  dated  August  1993.  This 
"  cument  describes  AHCTR's  activities 
th  respect  to  clinical  practice 
idelines  including  the  process  and 
iteria  for  selecting  panels.  This 

imient  may  be  obtained  bom  the 
HCPR  Publications  Clearinghouse, 
F  ,0.  Box  8547,  Silver  Spring,  MD  20907; 
0  r  call  Toll-Free:  1-800-358-9295. 

Also,  information  can  be  obtained  by 
o  )ntacting  Douglas  B.  Kamerow,  M.D., 
N  I.P.H.  Director,  Office  of  the  Forum  for 
C  uality  and  Effectiveness  in  Health 
C  are,  Agency  for  Health  Care  Policy  and 
F  esearch,  Willco  Building.  6000 
E  Kecutive  Boulevard.  Suite  310. 
H  ockville,  MD  20852.  Phone  301-594- 
4)15,  Fax:  301-594-4027. 

Dated:  October  17, 1994. 
C  ifton  R.  Gaus. 
A  dministrator. 

(1  R  Doc.  94-26120  Filed  10-20-94;  8:45  am) 
BiLINa  CODE  4iao-«»-p 


jency  for  Toxic  Substances  and 
Isease  Registry 

[4TSDR-88] 

i/ailability  of  Draft  lexicological 
^ofiles 

AGENCY:  Agency  for  Toxic  Substances 
aiid  Disease  Registry  tATSDR).  Public 
Health  Service  (PHS),  Department  of 
I  ealth  and  Human  Services  (HHS). 
A  :tI0N:  Notice  of  availability. 


S  JMMARY:  The  Comprehensive 

E  ivironmental  Response, 

C  ompensation,  and  Liability  Act  of  1980 

(I  :ERCLA).  as  amended  by  the 

S  jperfund  Amendments  and 

F  sauthorization  Act  of  1986  (SARA)  (42 

I  .S.C.  9604(i)(3)]  directs  the 

A  dministrator  of  ATSDR  to  prepare 

U  xicological  profiles  of  priority 

h  izardous  substances  and  to  revise  and 

n  publish  each  toxicological  profile  as 

n  3cessary.  This  notice  announces  the 

a  'ailability  of  8  updated  drafts  and  2 

n  ;w  draft  toxicological  profiles 

p  repared  by  ATSDR  for  review  and 

c  >mment. 


DATES:  To  ensure  consideration. 
comments  on  these  draft  toxicological 
profiles  must  be  received  on  or  before 
February  21, 1995.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public. 

ADDRESSES:  Requests  for  copies  of  the 
draft  toxicological  profiles  or  comments 
regarding  the  draft  toxicological  profilfi.'s 
should  be  sent  to  the  attention  of  Ms. 
Kim  Fears,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333. 

Requests  for  the  draft  toxicological 
profiles  must  be  in  writing.  Plea«M» 
specify  the  profiled  hazardous 
substance(s)  you  wish  to  receive. 
ATSDR  reserves  the  right  to  provide 
only  one  copy  of  each  profile  requested, 
free  of  charge.  In  case  of  extended 
distribution  delays,  requestors  will  be 
notified. 

Written  comments.and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicologiceil  profiles  should 
bear  the  docket  control  number  ATSDR- 
88.  Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting 
documents  to  the  Division  of  Toxicology 
at  the  above  address  by  the  end  of  the 
comment  period.  All  written  comments 
and  draft  profiles  will  be  available  for 
public  inspection  at  the  ATSDR, 
Building  4,  Executive  Park  Drive, 
Atlanta,  Georgia  (not  a  mailing  address), 
from  8:00  a.m.  until  4:30  p.m.,  Monday 
through  Friday,  except  for  legal 
holidays. 

Because  all  public  comments 
regarding  ATSDR  toxicological  profiles 
are  available  for  public  inspection,  no 
confidential  business  information 
should  be  submitted  in  response  to  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kim  Fears,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333,  telephone  (404)  639-6304. 
SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99-499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
responsibilities  for  the  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
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Priorities  List  (NPL).  Amoog  these 
statutory  pnmstOBs  is  that  the 
Administntnr  of  ATSDR  prepare 
toxicdkigicai  profiles  iorcobstaaces 
included  en  tke  prwtitT  lists  of 
hazaideus  nobstanoes.  These  ksts 
identified  the  275  bazardeus  substances 
which  both  Agencies  determined  pose 
the  most  sigi^cant  potential  tineet  to 
human  hadkth.  The  availability  of  the 
revised  pnonty  list  of  275  hsnrdous 
substances  was  announced  in  tbe 
Federal  Segislv  on  February  28. 1S94 
(59  FR  M0^.  For  prior  ventons  of  tlie 
list  of  suteances  see  Feder^  Rcpater 
noticcs  dated  Apnl  17. 19S7  (52  FR 
12866);  Octobn-  20, 1988  (53  FR  41280); 
October  26, 1OT9  (54  FR  43619);  October 
17. 1990  (55  FR  42067);  October  17. 

1991  (56  FR  SZ168I;  and  October  29. 

1992  (57  FRVUm). CEBCLA  also 
reqMires  ATSDK  to  assure  tke  initiatioQ 
of  a  veseacfa  pragnBB  to  fill  data  needs 
asseciatad  wttfa  ^c  sabstances. 

Secticm  lM(iX3)  of  CESCLA  (42 
U.S.C.  980^1X38  ontliaes  tbe  content  of 
these  profiles.  Each  profile  is  lequircd  to 
include  an  examinatioa,  summary  and 
interpretation  of  available  tcwicological 
intorfRatien  ano  eptdefntoiogic 
evaluations.  This  information  and  data 
are  to  be  used  to  aauertaui  tlie  levels  of 
significant  human  exposure  for  the 
substance  and  the  associated  health 
effects.  The  profiles  must  also  indode  a 
determination  of  wiiether  adequate 
information  on  the  health  eflects  of  each 
substance  is  avaihtble  or  in  the  process 
of  development.  When  adequate 
information  is  not  availabte,  ATSDR.  in 
cooperation  with  ^e  National 
Toxicology  Program  JNTP).  is  requited 
to  assure  the  initiation  of  a  program  of 
research  de&igned  to  determine  these 
health  effects. 

Although  key  studies  for  each  of  the 
substances  were  considered  thiring  the 
profile  development  process*  this 
Federal  Register  notice  seeks  to  solicit 
any  additional  studies,  particularly 
impublished  data  and  ongoing  studies, 
which  win  be  evaluated  for  possUjle       '• 
addition  to  the  profiles  now  or  in  tbe 
future. 

The  following  draft  toxicological 
profiles  are  expected  to  be  available  to 
the  public  on  or  about  October  17. 1994. 


Document  and  tiazantous 
subetance 

CAS  No. 

1 .  Carton  OitHlMe^UPOATE) 

2.  Crseeete  (UPDATE)  , 

2.  Diazinon       

4.  t2-Oidikxoe9»ne  (trans/ 
CIS)  (UPDATE) 

AMetiyde  (UPOAliE) „_ 

75-t5-0 

333-41-5 

156-60-5 
T56-»-2 

72-20^ 
S3494-70-6 

Doajment  and  hazardous 

CAS  No. 

6.  HexacWorobenzene    (UP- 
DATE)   

7.  MetMyt  T-fiulyt  EMmr 

8.  Selenium  (UPDATE) 

9.  1.1.2.2-Tetfachloroethane 
(UPDATE)  

10.  TojUHJhene  (UPDATE)  ..._ 

118-74-1 
1634-04-^ 
7782--W-2 

79-34-6 
8001-35-2 

All  profiles  issued  as  "Drafts  for 
Public  Coounem"  lepresei^  the  agency's 
best  efEoFts  to  pcovide  importarH 
toxicological  infonnation  on  priority 
hazardous  substances  in  cain{riianoe 
with  the  substantK'e  and  procedural 
requirements  of  Section  104(i)(3)  of 
CERCLA.  as  ameoded.  As  in  ^  past, 
we  are  seeking  pi^lic  comments  and 
additional  information  which  m^  be 
used  to  supplement  these  prc^iles. 
ATSDR  remains  committed  to  providing 
a  public  comment  period  for  these 
documents  as  a  means  to  best  serve 
puUic  beakh  and  oar  clients. 

Dated:  October  17. 19W. 
Claire  V.  Bieuuie. 

Deputy  Admmistwtor.  Agency  for  Toxic 
Substancesmrd Disease  Registry. 
|FR  Doc.  94-26136  Filed  10-20-94;  •:45  tin] 
BIUMG  COBE  41S3-7S-P 


HeaRh  Care  Financing  Administiatkm 

[BPO-124-PN] 

Medicare  Projirain;  Data,  Standards, 
and  Wethcwkituyy  Used  lo  Establish 
Fiscal  Ysar  1995  Dudgsis  for  Fiscal 
Intermediaries  and  Carders 

AGEfifCT:  Health  Care  Financing 
Administratiopn  (HCFA),  HHS. 

ACTION:  Proposed  notice. 

SUMMARY:  This  notice  describes  the  data, 
standards,  and  methodology*  that  will  be, 
used  to  est^Iish  fiscal  intermediary  and 
carrier  budgets  for  fiscal  year  1995. 
which  begins  October  1. 1994.  Fisoil 
intermediarie.s  and  carriers  are  public  or 
private  enGties  that  participate  in  tlie 
administration  of  the  Medicare  program 
by  performing  claims  processing  and 
benefit  pajmient  functions.  This  notice 
is  published  in  accordance  with 
sections  1816(cUl)  and  1842(cUl]  of  the 
Social  Security  Act.  which  lequire  us  to 
publish  for  public  comment  the  data, 
standards,  and  methodology  we  imeud 
to  use  to  establish  budgets  ibr  Medicare 
fiscal  intermediaries  and  earners. 

DATES:  Comments  uiti  be  cctisideFed  if 
we  receive  them  at  the  appropriate 
address,  as  providad  below,  do  later 
tban  5  pjn.  en  December  20.  \9^^. 


AODfCSSCS:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address: 

Health  Care  Financing  Administration. 
Department  of  Health  and  Human 
Ser\ices.  Attention:  BPO-124-4'N. 
P.O.  Box  26676.  BaltinKNe.  Marvtand 
21207. 

If  you  prefer,  jtni  may  delii-er  your 
comments  (1  original  and  3  copies)  to 
one  of  the  following  addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building.  2t)0  Independence  Avenue. 

SW..  Washington,  IX:  202tn.  or 
Room  132.  East  High  Rise  Building. 

6325  Security  Boulevard.  Baltimore. 

Mar\land  21207. 

Because  of  staffing  and  resounx 
limitations,  we  cannot  accept  conuiicots 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  reSer  to  file  code 
BPO-1 24-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginiung  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW..  Washington.  IK;  on  Monday 
through  Friday  of  each  week  bom  8:30 
a.m.  to  5  p.m.  (pbone:  (202)-690-7890) 
FOR  RMTHER INFORMATIOM  CONTACT: 
Phyllis  Mosmiller.  (410)  966-7528 

St^PPLEMENTART  INFORMATION: 

1.  Backgroond 

lender  sections  lB16(a)  and  1842(a)  of 
tbe  SocialSecurity  Act  (the  Act),  public 
or  private  organizations  and  agencies 
may  participate  in  tbe  adnrimstration  of 
the  Medicare  program  under  agreements 
or  contracts  entered  into  with  the 
Secretary.  These  Medicare  contractors 
are  known  as  fiscal  intermediaries 
(section  iei6(a)  of  the  Act)  and  carriers 
(section  t642(a)  of  the  Act).  Fiscal 
intermediaries  pei'fomi  bill  processing 
and  benefit  pajrment  functions  for  Part 
A  of  the  program  (Hospital  Insurance) 
and  carriers  perform  claim  processing 
and  benefit  pa>7nent  functions  for  Part 
B  of  the  program  (Suppleraentarj- 
MedJred  Insurance).  When  bills  are 
submitted  by  providers,  and  claims  by 
lieneficiaries,  physicians,  and  suppliers 
of  ser\ices,  fiscal  intermediaries  and 
carriers  are  responsible  for 

•  Determining  the  eligibility  status  of 
a  beneficiary: 

•  Determming  whether  the  services 
on  the  submitted  claims  or  bills  are 
covered  tinder  Medicare  and.  if  so.  what 
are  the  correct  payment  amounts;  and 

•  Mirking  appropriate  perments  to  (he 
provider,  benfrficiaiy.  physician,  and/nr 
supplier  of  servioet. 

Fiscal  intcnnediary  and  carrier 
I>erfonnance  is  inonitored  by  HCJ-"A  et 
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the  central  office  and  regional  office 
(RO)  levels.  In  general,  issues  that  afiect 
policies  on  a  national  level  are 
addressftd  by  the  central  office,  and 
issues  dealing  with  regional  and  local 
policies,  as  well  as  those  of  an 
operational  nature,  are  addressed  by  the 
ROs.  Continuous  conununication 
between  HCFA  and  the  fiscal 
intermediaries  and  carriers  is 
established  through  consultation 
workgroups  that  meet  on  a  regular  basis 
and  are  comprised  of  representatives 
from  the  central  office,  ROs,  and 
Medicare  contractors. 

n.  Fiscal  Intermediary  and  Carrier 
Budget  Process 

HCFA's  central  office  is  responsible 
for  developing  a  national  contractor 
budget  for  Parts  A  and  B  of  the  Medicare 
program.  The  budget  is  formulated  over 
an  18-month  period,  beginning  in  March 
of  the  calendar  year  preceding  the  fiscal 
year  (FY)  to  which  it  applies.  Input  from 
the  contractor  community,  HCFA,  the 
Department  of  Health  and  Himian 
Services,  and  the  Office  of  Management 
and  Budget  (OMB)  is  received  and 
included  before  submission  to  the 
President  for  approval  and  forwarding 
to  the  Congress.  Once  the  national 
contractor  budget  has  been  approved, 
HCFA  issues  Budget  and  Performance 
Requirements  (BPRs).  BPRs  specify  the 
level  of  effort  required  for  contractor 
functions  and  serve  as  the  statement  of 
work  for  contractor  use  in  preparing 
their  individual  budgets  for  submission 
to  HCFA. 

The  budgets  submitted  by  contractors 
are  reviewedl)y  the  ROs  during  a  budget 
level  determination  process  that  is 
based  on  current  claims  processing 
trends,  legislative  mandates, 
administrative  initiatives,  current  year 
performance  standards  and  criteria,  and 
the  availability  of  funds  appropriated  by 
the  Congress.  We  subsequently  allocate 
funding  within  these  constraints. 

This  notice  contains  the  proposed 
data,  standards,  and  methodology  that 
we  intend  to  use  to  establish  a  national 
contractor  budget  for  fiscal  ^ 

intermediaries  and  carriers  for  FY  1995. 
As  in  prior  years,  we  have  had,  and  will 
continue  to  seek,  extensive  input  from 
the  involved  parties,  particularly 
contractors,  when  establishing  the 
national  contractor  budget.  The  national 
contractor  budget  (the  FY  1995 
President's  budget)  has  already  been 
presented  to  the  Congress.  Nevertheless, 
to  the  extent  that  we  receive  comments 
during  this  comment  period,  which 
warrant  revisions  to  the  data,  standards, 
and  methodology  we  used,  we  will 
make  the  necessary  changes  before 
publishing  the  final  notice. 
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m  accordance  with  Executive  Order 
12  )66,  this  final  notice  was  not 
re'  iewed  by  the  Office  of  Management 
an  1  Budget. 

m  Overview  of  FY  1995  National 
M(  dicare  Contractor  Budget 

A.  Data,  Standards,  and  Methodology 

'  lie  FY  1995  national  Medicare 
CO  itractor  budget  request  was  submitted 
to  he  Congress  in  February  1994.  TTie 
w(  rkload  for  the  FY  1995  request  is 
ex  >ressed  in  terms  of  work  processed. 
Fo  ■  Part  A,  the  FY  1995  estimated 
w(  rkload  (129.2  million  bills)  is  9.2 
pe  cent  more  than  the  FY  1994  estimate. 
Fo  -  Part  B,  the  estimated  workload 
(6)5.6  million  claims)  results  in  a  4.2 
percent  increase  over  the  FY  1994 
essmate. 

Our  estimates  involved  the  use  of  a 
regression  model  that  uses  the  last  36 
m<  nths  of  actual  contractor  workload 
da  a.  For  the  FY  1995  projections,  we 
usi  id  November  1993  data,  which  were 
th<  latest  available  to  us  at  the  time.  The 
rea  ulting  projections  will  be  updated 
m<  nthly  to  assure  that  the  most  timely 
daja  are  available  for  budgeting 
pu  poses. 

'  ne  FY  1995  imit  costs  for  processing 
bil  s  and  claims  were  calculated  based 
on  the  FY  1994  level  adjusted  for 
sa\  ings  achieved  due  to  productivity. 
Eh  ctronic  Media  Claims,  and  reduced 
fuj  iding  for  incremental  workload.  This 
ca!  culation  resulted  in  a  new  unit  cost, 
wl  ich,  when  multiplied  by  the  Part  A 
or  Part  B  workloads,  determines  the 
total  amoimt  required  for  bill  and  claim 
pr  cessing  in  FY  1995. 

1  'eedbadc  received  from  contractors 
an  1  ROs  during  the  past  several  years 
ha  I  led  us  to  believe  that  contractors  can 
m«  ke  major  improvements  in 
pe:  formance  if  given  the  authority  to 
m«  nage  their  budgets.  The  FY  1994 
BPRs  gave  the  ROs  the  authority  to  set 
a  Dudget  and  the  contractora  the 
auihority  to  manage  their  budgets  on  a 
bo  tom-Une  basis.  Once  funding  was 
iss  lied,  each  contractor  had  the 
fie  ability  to  optimally  manage  the 
bu  Iget  consistent  with  the  statement  of 
wc  rk  contained  in  the  BPRs.  Prior  to  FY 
19  )3,  contractors  were  not  allowed  to 
"s  lift"  more  than  5  percent  of  funds 
fro  m  one  line  item  to  another  in  their 
bu  iget,  as  determined  by  the  lesser  of 
th(  two  line  items.  This  restriction  was 
inl  ended  to  give  contractors  some 
lat  tude  with  regard  to  reporting  their 
coi  ;ts,  yet  still  allow  HCFA  to  maintain 
co:  itrol  over  the  national  budget.  With 
th(  exception  of  the  "Payment 
Sa  eguards,"  "Productivity 
In'  estments,"  and  "Other"  line  items, 
CO  itractors  now  have  total  flexibility  in 


the  use  of  funds.  There  is  a  5  percent 
limitation  on  the  amoimt  of  funds  that 
may  be  shifted  out  of  individual 
"Payment  Safeguards,"  with  unhmited 
shifting  into  "Payment  Safeguards." 
Shifting  into  or  out  of  "Productivity 
Investments"  and  "Other"  line  item 
funding,  not  governed  by  contract 
modifications,  may  not  exceed  5 
percent.  Each  "Other"  line  item  is 
treated  septarately.  The  "Productivity 
Investment"  line  item  is  treated  as  a 
whole  and  not  by  a  separate  project. 
Funding  that  is  governed  by  contract 
modifications  may  not  be  shifted  to 
other  functions  or  line  items. 

B.  Medicare  Contractor  Functional 
Areas 

The  Medicare  contractor  budget 
consists  of  functional  areas  of 
responsibility  that  are  performed  by  the 
fiscal  intermediaries  for  Part  A  and  the 
carriers  for  Part  B.  The  eight  functional 
areas  of  responsibility  for  fiscal 
intermediaries  under  Part  A  are: 

•  Bill  Payment; 

•  Reconsideration  and  Hearing; 

•  Medicare  Secondary  Payer, 

•  Medical  Review  and  Utilization 
Review; 

•  Provider  Audit  (Desk  Review,  Field 
Audit,  and  Provider  Settlement); 

•  Provider  Reimbursemen^, 

•  Productivity  Investments;  and 

•  Benefits  Integrity. 

The  nine  functional  areas  of 
responsibility  for  cairiera  under  Part  B 
are: 

•  Claim  Payment; 

•  Review  and  Hearing; 

•  Beneficiary  or  Physician  Inquiry; 

•  Provider  (physician/supplier) 
Education  and  Training; 

•  Medical  Review  and  Utilization 
Review; 

•  Medicare  Secondary  Payer; 

•  Participating  Physicians; 

•  Productivity  Investments;  and 

•  Benefits  Integrity. 

These  functions  are  funded  from  the 
Hospital  Insurance  and  Supplementary 
Medical  Insurance  trust  funds.  The  data, 
standards,  and  methodology  used  in 
these  functional  areas  are  discussed  in 
section  IV.  of  this  notice.  In  the 
following  national  budget  summary,  we 
have  combined  the  discussion  of 
functional  areas  that  are  common  to 
fiscal  intermediaries  and  carriers. 
However,  data  specific  to  Part  A  or  Part 
B  are  provided  under  each  heading. 
Workload  estimates  are  provided  for  all 
functional  areas  where  the  development 
of  the  budget  is  predominantly 
workload  driven.  Workload  estimates 
are  not  provided  for  functional  areas 
that  are  not  predominantly  workload 
driven,  or  for  which  a  workload  is 


uncertain  until  final  negotiations  with 
the  Medicare  contractors  are  complete. 

1.  Bill  and  Claim  Payment  (Part  A  and 
PartB) 

We  currently  estimate  the  Part  A 
processed  workload  to  be  129.2  million 
bills  in  FY  1995.  The  Part  B  processed 
workload  is  cturently  projected  at  655.6 
million  claims  and  is  based  on  the 
current  funding  available. 

2.  Reconsideration  (Review  Under  Part 
B)  and  Hearing  (Part  A  and  Part  B) 

This  function  includes  all  activities 
related  to  guaranteeing  due  process  of 
law  as  a  result  of  contractor  action,  for 
example,  disallowances  on  bills  and 
claims.  The  estimated  workload  volimie 
is  expected  to  total  approximately  10.9 
million  for  FY  1995. 

In  FY  1995,  we  expect  to  maintain 
efficiencies  achieved  in  prior  years 
through  the  use  of  shorter  decision 
letters  and  the  experimental  use  of  the 
telephone  to  conduct  reviews  and 
reconsiderations. 

3.  Medicare  Secondary  Payer  (Part  A 
and  Part  B) 

The  Medicare  Secondary  Payer  (MSP) 
function  is  the  first  of  four  initiatives 
(Medicare  Secondary  Payer,  Medical 
Review  and  Utilization  Review,  Benefits 
Integrity,  and  Provider  Audit)  we 
developed  as  "Payment  Safeguards"  to 
safeguard  the  Medicare  program  against 
improper  payments.  The  focus  of  the 
MSP  initiative  is  to  ensure  that  the 
Medicare  program  pays  for  covered  care 
only  to  the  extent  required  after 
payment  by  the  primary  insurer. 

Medicare  contractors  are  responsible 
for  identifying  MSP  situations  and 
aggressively  pursuing  the  recovery  of 
improper  payments  from  the 
appropriate  party.  The  standard  for 
determining  the  amount  of  MSP  funding 
a  contractor  will  receive  in  FY  1995  is 
based  on  workload  volumes,  required 
systems  changes,  and  any  special 
projects  that  may  be  assigned  to 
contractors. 

Based  on  actuarial  analysis,  we 
develop  specific  savings  goals  for  each 
contractor.  The  goals  are  developed  on 
estimates  of  savings  to  be  achieved  by 
contractora  for  the  MSP  categories  of 
working  aged,  disabled,  workers' 
compensation,  end-stage  renal  disease, 
and  liability  or  no-fault  insurance.  After 
assigning  goals  to  contractors,  funds  are 
allocated  based  on  the  various  MSP 
activities  a  contractor  must  perform 
such  as  processing  prepayment  claims, 
postpayment  claims,  inquiries, 
outreach,  and  hospital  reviews. 

In  FY  1995,  the  Initial  Enrolhnent 
Questionnaire  (lEQ)  will  be  operational. 
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The  lEQ  eliminates  the  need  for  first 
claim  development  on  approximately  85 
percent  of  the  new  enroUees.  This 
initiative  will  improve  service  to 
beneficiaries  on  a  national  basis  by 
providing  detailed  information  on  the 
MSP  program  at  the  time  a  beneficiary 
enrolls  in  Medicare. 

We  have  also  included  funding  to 
process  the  workloads  based  on  the 
Internal  Revenue  Service  (IRS)/Social 
Security  Administration  (SSA)/HCFA 
data  match  project  created  by  section 
6202  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  '89), 
Pubhc  Law  101-239.  The  funds  are 
allocated  on  the  basis  of  the  number  of 
report  identification  numbers  a 
contractor  will  process. 

In  addition  to  the  IRS/SSA/HCFA 
data  match,  we  will  continue  to  pureue 
other  data  matches  with  State  Motor 
Vehicle  Administrations,  Workers' 
Compensation,  and  Medicaid  Agencies, 
and  the  Departments  of  Defense,  Labor, 
and  Veterans  Affairs. 

4.  Medical  Review  and  Utilization 
Review  (Parts  A  and  B) 

In  addition  to  processing  and  paying 
claims  from  providers  of  services  and 
Medicare  beneficiaries,  contractora 
perform  medical  and  utilization  reviews 
of  claims  to  determine  whether  services 
are  covered  under  the  program  and  are 
medically  necessary.  The  distribution  of 
Medicare  contractor  funding  is  based  on 
each  contractor's  proportion  of  the 
workload  and  individual  contractor 
medical  review/utilization  review 
projects. 

Fiscal  intermediaries  are  responsible 
for  medical  and  utilization  review  of 
home  health  agencies,  skilled  nursing 
facilities,  outpatient  hospital  services 
(excluding  surgery),  and  other 
outpatient  services  such  as  those 
provided  by  rehabilitation  faciUties, 
rural  health  clinics,  and  similar  entities. 
This  review  assures  that  medical  care 
received  is  necessary  and  appropriate, 
and  that  quality  medical  services  are 
delivered  to  Medicare  beneficiaries. 

Carriers  are  responsible  for  medical 
and  utilization  review  of  Part  B 
providera  and  suppliere.  All  carriera 
will  utilize  data  analysis  capabilities  to 
target  on  focused  medical  review  in  FY 
1995.  Through  focused  medical  review, 
carriers  will  identify  aberrancies  fix)m 
national  or  local  carrier  data  and  further 
investigate  aberrancies  to  determine 
which  require  appropriate  corrective 
actions  to  eliminate  overutilization. 
These  actions  will  include  provider 
education  (individual  or  group), 
development  and  revision  of  local 
medical  review  policies  or  screens, 
identification/recoupment  of 


overpayments,  and  referral  of  cases  to 
HCFA's  Benefit  Integrity  staff. 

Additionally  in  FY  1995,  HCFA  will 
support  the  Medical  Review  activities  of 
the  four  Disable  Medical  Equipment 
Regional  Carriers  (Regional  Carriera). 
The  Regional  Carriera  will  conduct 
prepayment  and  postpayment  review  of 
durable  medical  equipment,  prosthetic, 
orthotic,  and  supply  claims  to  identify 
areas  of  potential  abuse  and 
overutilization  and  prevent  payment  for 
non-covered  items  and  services. 
Through  fooised  medical  review  and 
analysis  of  data,  the  Regional  Carriera 
will  initiate  corrective  action  for  the 
recoupment  of  overpayments  and  the 
targeting  of  suppUera  with  aberrant 
billing  patterns.  They  will  also  continue 
to  revise  regional  medical  review 
pohcies  and  screens  and  make  referrals 
where  appropriate  to  the  HHS  Office  of 
Inspector  General. 

5.  Provider  Audit  (Part  A  Only) 

For  FY  1995,  we  have  plaimed  a 
modest  increase  in  the  number  of  onsite 
reviews/audits  for  all  types  of  providera 
to  help  in  the  identification  and 
prevention  of  improper  payments." This 
increase  is  made  possible  by  reducing 
the  amount  of  resources  needed  to 
perform  desk  reviews,  and  by  applying 
these  resources  to  onsite  reviews, 
focused  reviews,  and  field  audits.  In 
addition,  we  will  encourage  all 
contractors  to  retain  a  knowledgeable 
audit  staff  and  provide  training  in 
accordance  with  Government  Auditing 
Standards.  All  contractora  are  expected 
to  respond  to  provider  appeals  and  file 
position  papere  with  the  Provider 
Reimbursement  Review  Board. 

A  large  percentage  of  the  hospitals 
paid  under  the  Prospective  Payment 
System  (PPS)  are  expected  to  appeal 
their  capital  cost  reimbursement 
because  of  adjustments  made  for  the 
purpose  of  setting  their  capital  PPS  rate. 
Also,  there  is  an  expected  increase  in 
the  nimiber  of  appeals  to  be  filed  for 
payments  made  for  graduate  medical 
education  based  upon  per-resident 
amounts. 

6.  Provider  Payment  (Part  A  Only) 

In  FY  1995,  Medicare  contractora  are 
expected  to  provide  pajTnent  services  to 
approximately  34,300  health  care 
providera.  This  represents  an  increase  of 
approximately  7.5  percent  over  the 
number  of  providera  requiring  payment 
services  in  FY  1994.  These  payment 
services  include  estabUshing  and 
adjusting  interim  rates,  recouping 
provider  overpajments,  and  providing 
consultative  services  to  providera  for 
maintaining  and  adjusting  their 
accounting  systems  to  ensure  accurate 
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data  for  preparing  claims  and  cost 
reports. 

We  will  distribute  funds  in  proportion 
to  workload  by  provider  type. 

7.  Productivity  Investments  (Part  A  and 
PartB) 

The  costs  of  implementing  new 
initiatives  that  are  designed  to  improve 
the  effectiveness  of  Medicare  program 
administration  are  referred  to  as 
productivity  investments  (Pis).  Pis 
generally  provide  start-up  funds  for  new 
or  revised  contractor  aiitivities.  Once 
these  projects  are  operational,  their 
funding  becranes  part  of  the  contractcH's 
ongoing  costs.  The  criteria  for  selecting 
Pis  to  be  implemented  are  varied.  For 
example,  some  Pis  are  required  by 
statute  or  regulation.  We  also  fund 
projects  that  %vill  improve 
administrative  cost  efficiency,  such  as 
Contractor  Resource  Sharing. 

There  is  no  single  distribution 
methodology  for  the  allocation  of  PI 
funds.  After  we  determine  the  national 
cost  of  a  PI,  funds  are  distributed  among 
the  contractCHS.  These  funds  are  based 
on  the  contractors'  cost  estimates  or 
through  formulas  that  we  derive,  which 
are  based  on  project  specifications. 
Other  PI  initiatives  require  equal  effort 
by  all  contractors  regardless  of  size  and, 
therefore,  funds  are  distributed  equally 
among  contractors.  Finally,  some  Pis, 
sudi  as  the  Common  Woriiing  File  and 
Contractor  Resource  Sharing,  are  given 
only  to  contractors  that  are  involved  in 
the  specific  projects. 

8.  Beneficiary  or  Physician  Inquiry  (Part 
BOnly) 

The  Medicare  contractors  are  the 
direct  link  Iwtween  beneficiaries, 
providers,  physicians,  other  suppUers, 
and  the  Meidicare  program.  It  is  the 
responsibibty  of  HCFA  and  the 
contractors  to  provide  the  most  effective 
and  efficient  service  to  beneficiaries, 
providers,  physicians,  and  other 
suppliers,  and  to  continue  to  expand 
their  awareness  and  understanding  of 
the  Medicare  program.  Fimding  will 
continue  to  be  provided  to  contractors 
so  they  may  continue  to  provide  toll- 
free  telephone  lines  for  bieneficiaries 
and  expand  the  use  of  Audio  Response 
Units. 

In  FY  1995.  carriers  will  receive  an 
estimated  40.4  millioi  inquiries  by 
telephone,  in  writing,  or  through  direct 
contact.  This  is  an  increase  of  3.2 
percent  over  FY  1994. 

9.  Participating  Physicians/Suppliers 
(Part  B  Only) 

Partidpeting  physicians  and  suppliers 
are  those  who  agree  to  accept 
assignment  on  all  Medicare  claims  in 


rel  urn  for  certain  incentives  or  benefits. 
Al  phjmcians  must  begivm  an 
opportunity  to  enroll  or  disenroll  in  the 
participation  program  annually. 

For  FY  1995,  the  FY  1994  funding 
was  used  as  the  base  and  was  adjusted 
in  proportion  to  the  workload  within 
th<  I  limits  of  the  funding  available  to 
HCFA. 

lOi  Provider  (Physician/Supplier) 
Edlication  and  Training  (Part  B  Only) 

The  success  of  the  Medicare  program 
depends  upon  the  continuing 
co(  iperaUon  of  individuals  and 
int  titutions  providing  health  care 
sei  vices.  The  funding  provided  in  FY 
19'  (5  will  allow  carriers  to  perform  the 
ad  iviUes  outlined  in  the  BPRs. 
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B«iefit  Integrity  (Part  A  and  B) 


a  FY  1995,  HCFA  will  provide 
fu]  ding  to  continue  its  efforts  in 
de  erring  and  detecting  emerging 
M(  dicare  fraud  and  abuse.  The  carriers 
will  improve  the  quality  of  referrals  to 
the  Office  of  Inspector  General  by 
expanding  data  analysis  capability.  The 
M^care  fraud  focus  will  include  a  full 

Ige  of  Medicare  fraud  detection 
activities  through  our  fiscal 
intermediaries  and  carriers.  The  fiscal 
intermediaries  will  concentrate  on  home 
heilth  agencies  and  skilled  nursing 
fac  ilities  and  Medicare  carriers  will 
foe  lis  their  detection  activities  on 
me  dical  laboratory,  radiology, 
an(  sthesia,  and  ambulance  claims.  Also, 
in  'Y  1995,  Medicare  carriers  will 
sta  idardize  the  method  of  how  fraud 
un  ts  treat  billing  and  assignment 
vie  ations. 

12.  Printing  Claim  Forms  (Part  A  and 
FajtB) 

1  ilthough  this  activity  is  not  among 
the  seven  Pari  A  and  nine  Part  B 
CO]  tractor  functional  areas,  it  is  a  part 
of  I  le  national  Medicare  contractor 
bu(  Iget.  In  the  interest  of  maintaining 
sta  idard  formats  and  quality  of 
Me  dicare  entitlement  and  report  forms, 
fisqal  intermediaries  and  carriCTS  supply 
beneficiary  enrollment  and  provider 
cos  t  reporting  forms.  The  use  of  these 
for  ns  is  essential  to  beneficiary 
not  ification,  effective  and  efficient 
coi  tractor  operations,  and  other 
pre  gram  objectives. 

Contractor  Unit  Cost  Calculations 

key  step  in  the  contracts  budget 
prdcess  is  the  development  of  contractor 
t  costs  for  processing  Pari  A  bills  and 
B  claims.  These  bottom-line  unk 
!  encompass  all  of  the  budget's  line 
ite*is  except  "Provider  Audit," 
"Pi  oductivity  Investments."  "Other," 


un  t 

Pa) 

costs 


and,  in  FY  1995,  "Provider 
Reimbursement." 

As  first  implemented  in  FY  1992,  the 
complexity  index  (Q)  xvas  designed  to 
improve  efficiency  md  reduce 
contractor-by-contractor  cost  inequities, 
and  was  based  on  the  application  of  the 
Industrial  Engineering  (IE)  study 
commissioned  by  HCFA.  The  IE  study 
provided  HCFA  with  an  actual  weighted 
unit  cost  for  each  claim  type;  that  is, 
inpatient  or  outpatient,  and  method  of 
submission  (electronically  submitted  or 
hardcopy)  of  a  bill  or  a  claim.  After 
adjustment  for  changes  in  program 
emphasis,  these  unit  costs  were  applied 
to  each  contractor's  individual  woridoad 
mix  to  develop  a  weighted  xmit  cost  that 
reflects  the  complexity  of  its  workload 
mix.  We  published  an  explanation  of 
the  a  in  our  FY  1992  Federal  Register 
notice  on  January  2, 1992  (57  FR  57). 
Each  contractor  had  a  percentage  goal  in 
FY  1992  for  increasing  the  submission 
of  claims  electronically. 

We  adjusted  the  unit  costs  to  reflect 
achievement  of  the  goals.  After 
adjusting  for  various  savings  and 
increases  associated  with  initiatives, 
such  as  the  Unique  Physician  Identifier 
Number  and  sections  6111(b),  Clinical 
EHagnostic  Laboratory  Tests  (Annual 
Monitoring  and  Certification)  and  6204, 
Physician  Ownership  of,  and  Referral  to, 
Health  Care  Entities  (Annual  Monitoring 
Cost)  of  OBRA  '89,  we  then  arrayed  the 
contractors'  unit  costs  and  identified  the 
contractor  at  the  60th  percentile.  Each 
contractor  with  a  unit  cost  higher  than 
the  60th  percentile  was  held  to  the  60th 
percentile  unit  cost,  multiplied  by  the 
contractor's  CI.  Each  contractor  at  or 
below  the  60th  percentile  retained  its 
own  unit  cost,  multiplied  by  its  □. 

We  believe  that  the  use  of  the  Q  over 
the  last  three  FYs  has  enabled  us  to 
successfully  achieve  the  goals  of 
improving  efficiency  in  contractor 
operations  and  reducing  contiactor-by- 
contractor  cost  ineqiiities.  Since  we 
have  achieved  these  goals,  and  believe 
that  costs  can  be  controlled,  we  will 
base  each  contractn's  FY  199S  unit  cost 
on  the  FY  1994  level,  adjusted  for 
savings  adueved  due  to  increased 
productivity,  Electrcmic  Media  Claims, 
and  reduced  funding  for  incremental 
workload. 

D.  Overall  Budget  Considerations 

It  should  be  noted  that  limitations  on 
the  FY  1995  budget  could  require 
across-the-board  cost  cutting  measures. 
In  that  case,  each  RO  will  determine  the 
amount  of  budget  reduction  for  its 
contractors. 
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IV.  FY  1995  National  Medicare 
Contractor  Budget  Data,  Standards, 
and  Methodology 

Since  the  submission  of  the 
President's  FY  1995  Medicare  contractor 
budget  request  to  the  Congress  in 
February  1994,  we  have  been 
developing  BPRs  to  be  issued  to  the 
contractors.  These  requirements  outline 
the  statement  of  work  and  level  of  effort 
that  fiscal  intermediaries  and  carriers 
are  expected  to  perform  during  the 
upcoming  FY  in  each  of  the  functional 
areas  for  which  they  are  responsible. 

The  draft  BPRs  were  released  to  the 
ROs  in  May,  and  the  final  BPRs 
scheduled  for  release  in  June  1994.  Each 
fiscal  intermediary  and  carrier  will  have 
been  given  its  individual  requirements 
to  be  used  in  preparing  its  FY  1995 
budget  request  in  June  1994.  The  ROs 
will  send  any  additional  information 
that  is  pertinent  to  the  fiscal 
intermediaries  and  carriers  within  their 
region.  Fiscal  intermediaries  and 
carriers  are  to  submit  their  budget 
requests  to  HCFA  no  later  than  6  weeks 
after  the  issuance  of  the  BPRs. 

After  the  fiscal  intermediaries  and 
carriers  review  the  BPRs,  they  prepare 
their  budget  requests.  The  central  office 
and  RO  staff  review  the  fiscal 
intermediary  and  carrier  budget  requ^s 
as  they  are  submitted.  The  RO  staff 
negotiates  a  final  and  mutually 
acceptable  budget,  within  the  limits  of 
the  funding  available  to  HCFA,  with 
each  fiscal  intermediary  and  carrier.  The 
central  office  prepares  a  financial 
operating  plan  for  each  RO  that  provides 
total  regional  funding  authority  for  each 
functional  area.  The  ROs,  in  turn, 
prepare  a  Notice  of  Budget  Approval 
(NC3ba)  for  each  fiscal  intermediary  and 
carrier  that  provides  a  full  year  budget 
plan  subject  to  quarterly  cash  draw 
limitations. 

A.  Standards 

The  basic  statement  of  work,  along 
with  new  and  special  activities  that 
fiscal  intermediaries  and  carriers  are 
expected  to  perform,  is  described  in  the 
BPR  package.  Fiscal  intermediaries  and 
carriers  are  expected  to  perform  the 
work  as  described  in  the  BPR  package 
and  in  accordance  with  the  standards 
included  in  the  Contractor  Perfonnance 
Evaluation  Program  (CPEP)  for  FY  1995. 
For  consideration  in  developing  their 
initial  budget  requests,  a  copy  of  the 
draft  CPEP  standards  wall  be  sent  to 
contractors.  Final  FY  1995  CPEP 
standards  are  published  in  the  Federal 
Register. 

B.Data 

The  following  sources  of  data  that 
contain  various  workload  volumes. 


functional  costs,  and  manpower 
information  are  used  in  developing  the 
individual  fiscal  intermediary  and 
carrier  budgets  for  FY  1995: 

•  Forms  HCFA-1523/1524  (a 
multipurpose  form  that  serves  as  the 
Budget  Request,  Notice  of  Budget 
Approval,  and  Interim  Expenditure 
Report); 

•  Forms  HCFA-1523  A/1 524A 
(Schedule  of  Productivity  Investments 
and  Other); 

•  Forms  HCFA-1523B/1524B 
(Schedule  of  Credits,  EDP,  and 
Overhead); 

•  Forms  HCFA-1523C/1524C 
(Schedule  of  Appeals); 

•  Forms  HCFA-1523D/1524D 
(Schedule  of  MSP  Costs): 

•  Forms  HCFA-1523E/1524E 
(Schedule  of  MR  Costs); 

•  Forms  HCFA-1523G/1524G 
(Schedule  of  Fraud  and  Abuse); 

•  Form  HCFA-1525A  (Contractor 
Auditing  and  Settlement  Report 
(CASR)); 

•  Schedules  A,  B,  &  C; 

•  Provider  Reimbursement  Profile; 

•  Schedule  of  Providers  Serviced; 

•  MSP  Savings  Report; 

•  Medical  Review/Utilization  Review 
Savings  Report; 

•  Form  HCFA-2580  (Cost 
Classification  Report); 

•  Form  HCFA-3529  (FaciliUes  and 
Occupancy  Schedule); 

•  Forms  HCFA-1565/1566  (Carrier 
Performance  Report/Intermediary 
Monthly  Workload  Report); 

•  HCFA  Actuary's  Workload 
Estimates; 

•  OMB's  Economic  Assumptions  of 
2.6  Percent; 

•  Savings  from  Prior  Productivity 
Investments; 

•  New  Legislation'Costs; 

•  Regional  Office  Recommendations; 
and 

•  Contract  Provisions. 

C.  Methodology 

The  Medicare  contractor  budget  is 
organized  around  the  previously  listed 
functional  areas  that  are  performed  by 
the  fiscal  intermediaries  for  Part  A  and 
the  carriers  for  Part  B.  FY  1992  was  the 
first  year  in  which  we  developed  a 
bottom-line  unit  cost  for  each  individual 
contractor.  The  following  narrative 
describes  the  methodology  used  to 
calculate  individual  line-item  costs. 
This  methodology  will  be  considered  as 
general  reference  for  contractors  as  they 
develop  their  FY  1995  budgets,  and  also 
to  provide  additional  explanation  in 
determining  how  certain  costs  and 
savings  were  determined. 


1.  Bill  and  Claim  Payment 

The  individual  fiscal  intermediary 
and  carrier  workload  levels  for  FY  1995 
are  determined  by  using  a  statistical 
forecasting  model.  Using  the  same  data, 
we  are  also  projecting  the  number  of 
bills  or  claims  a  fiscal  intermediary  and 
carrier  may  expect  to  have  pending  at 
the  end  of  the  FY  1994.  We  then 
combine  the  FY  1995  receipt  estimate 
with  the  anticipated  end  of  FY  1994 
pending  level,  and  subtract  the 
estimated  FY  1995  pending  for  each 
fiscal  intermediary  and  carrier  to 
establish  a  processed  workload;  that  is. 
Estimated  FY  1995  receipts  +  Estimated 
end  of  FY  1994  pending  -  Estimated 
end  of  FY  1995  pending  =  Estimated  FY 
1995  Processed  Workload. 

In  order  to  price  individual  contractor 
bill  and  claim  workload,  we  develop  a 
unit  cost  that  is  the  cost  of  processing 
a  single  bill  or  claim.  The  individual 
fiscal  intermediary  and  carrier  unit  costs 
for  FY  1995  are  calculated  from  the  unit 
costs  in  the  FY  1994  Notices  of  Budget 
Approval.  The  calculations  include 
increases  to  recognize  the  cost  of  new 
legislation.  Savings  achieved  from 
operating  efficiencies  also  are  part  of  the 
formula  employed  in  computing  FY 
1995  target  unit  costs.  The  ROs  will 
negotiate  with  the  fiscal  intermediaries 
and  carriers  to  resolve  any  differences 
within  the  limits  of  the  funding 
available  to  HCFA. 

2.  Reconsideration  (Reviews  Under  Part 
B)  and  Hearing 

We  will  allocate  funding  based  on  the 
amount  of  dollars  spent  (line  2  of  Forms 
HCFA-1523/1524)  in  the  prior  years, 
adjusted  for  inflation  and  changes  in 
volume.  Specifically,  we  will  adjust  the 
previous  year's  costs  for 
reconsiderations  and  hearings  by  the 
estimated  percentage  change  in 
workload. 

The  individual  fiscal  intermediary 
and  carrier  budget  allocations  for 
reconsiderations,  reviews,  and  hearings 
are  estimated  by  multiplying  forecast 
workloads  by  the  adjusted  unit  costs. 

The  ROs  will  negotiate  with  the  fiscal 
intermediaries  and  carriers  to  resolve 
any  differences  between  HCFA's 
allocations  and  the  contractors'  requests 
within  the  limits  of  the  funding 
available  to  HCFA. 

3.  Beneficiary  and  Provider  Inquiries 
(Part  B  Only) 

To  establish  a  budgeted  amount  for 
beneficiary  and  provider  inquiries,  the 
prior  year's  cost  is  increased  by  the 
projected  workload  change.  We  also 
consider  special  conditions  unique  to 
specific  carriers  in  negotiating  the 


53192 


Federal  Register  / 


budget.  We  will  use  the  date  to  develop 
a  budgeted  cost  for  beneficiary  and 
provider  inquiries  Inr  multiplying 
forecasted  processed  volune  times  unit 
cost.  The  ROs  will  negotiate  with  the 
carriers  to  resolve  any  difiiuences 
between  HCFA's  allocations  and  the 
carriers'  requests  within  the  limits  of  the 
funding  available  to  HCFA. 

4.  Provider  Reimbursement  (Part  A 
Only) 

In  determining  individual  fiscal 
intermediary  budgets  for  reimbursement 
activities,  we  first  calculated  a  FY  1993 
unit  cost  by  using  the  funding  included 
on  the  latest  FY  1993  NOBA  (Form 
HCFA  1523)  and  dividing  that  amount 
by  the  workload  reported  on  the 
Schedule  of  Providers  Serviced  (SPS) 
for  the  same  period.  The  SPS  is  a  listing 
of  all  the  focilities  serviced  by  the  fiscal 
intermediary.  The  SPS  is  submitted 
with  each  initial  budget  request  so  that 
a  part  of  the  analysis  is  the  comparison 
of  the  composition  of  the  provider 
community  serviced  by  the  fiscal 
intermediary  and  any  change  reported 
between  fiscal  years. 

The  ROs  will  negotiate  with  the  fiscal 
intermediaries  to  resolve  any  differences 
between  HCFA's  allocations  and  the 
fiscal  intermediaries'  requests  within 
the  limits  of  the  funding  available  to 
HCFA. 

5.  Provider  Audit  (Part  A  Only) 

For  FY  1995.  the  provider  audit 
function  is  divided  into  three  major 
activities:  field  audits,  desk  reviews. 
and  settlements.  The  Contractor 
Auditing  and  Settlement  Report  (CASR) 
(Form  HCFA-1525A)  provides  a 
breakout  of  audit  activities  and  costs  by 
type  of  provider,  and  documents  the 
savings  incurred  as  a  result  of  audit 
activity.  Using  this  as  a  base,  the  desk 
review  costs  are  developed  by  projecting 
the  number  of  providers  serviced  by  the 
unit  cost  per  desk  review  (developed  for 
the  latest  CASR  for  FY  1993)  to 
determine  the  cost  of  handling  the  FY 
1995  workload  at  the  FY  1993  unit  cost. 

Settlement  costs  are  based  (m  the 
woridoad  projected  in  the  fiscal 
intermediary's  budget  request, 
multiplied  by  the  unit  cost  for 
settlements  found  in  the  most  recent 
CASR  for  FY  1993. 

The  first  priority  of  all  audit  efforts  is 
the  completimi  of  any  special  activities 
required  by  legislation.  The  second 
priority  is  that  all  cost  reports  be 
reviewed  and,  to  the  extent  possible.  = ' 
settled. 

The  ROs  will  negotiate  with  the  fiscal 
intermediaries  to  resolve  any  differences 
between  HCFA's  allocations  and  the 
fiscal  intermediaries'  requests  within 
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th^  limits  of  the  funding  available  to 

HCjFA. 

6.  Medicare  Secondary  Payer 

vie  will  review  the  estimated 
workload  data,  repmted  backlog  data. 
an4  any  other  items.  f«'  example, 
proposed  MSP  systems  enhaw^ments. 
to  determine  MSP  funding  allocatirais. 
Ea^h  contractor's  case  mix  is  analyzed 
to  idjust  for  specialized  workloads  such 
as  borne  health  claims  or  durable 
medical  equipm«it  (EHvIE). 

I^  FY  1995,  the  budget  will  be 
allecated  based  on  the  above 
considerations,  adjustments  created  by 
shifts  in  the  DME  workload  from  all 
iers  to  the  four  specialty  carriers, 
other  shifts  in  wwkload  that  may 
lire  adjustments. 

'he  ROs  will  negotiate  with  the  fiscal 
intermediaries  and  carriers  to  resolve 
differences  between  HCFA's 
lations  and  their  requests  within  the 
its  of  the  funding  available  to  HCFA. 

7.  Medical  Review/Utilization  Review 
(Mk/UR) 

[he  individual  fiscal  intermediary 
and  carrier  MRAJR  budgets  for  FY  1995 
wi  1  be  calculated  in  three  segments:  (1) 
Pm  payment  medical  review,  (2) 
po!  tpayment  medical  review  activities, 
an(  (3)  data  analysis  and  screen 
del  elopment.  The  BPR  describes  the 
act  vities  and  workload  requirements 
tha  t  the  fiscal  intermediaries  and 
carriers  are  expected  to  meet  As  part  of 
the  BPRs,  we  will  ask  the  fiscal 
ini  irmediaries  and  carriers  to  estimate 
the  required  funding  to  meet  their 
reqpjirements.  We  will  allocate 
prepayment  and  postpayment  medical 
rev  ew  funding  to  contractors  based 
upi  in  the  workload  that  a  fiscal 
ini  srmediary  or  carrier  projects  for  FY 
191  5. 

'  he  ROs  will  negotiate  with  the  fiscal 
inti  irmediaries  and  carriers  to  resolve 
an]  differences  between  HCFA's 
alli  cations  and  the  contractors'  requests 
witiin  the  limits  of  the  funding 
available  to  HCFA. 

8.  Varticipating  Physicians/Suppliers 
(Pit  B  Only) 

I|i  determining  the  individual  carrier 
funjding  levels  for  the  partidpating 
phjsician/supplier  program  for  FY 
19S5,  we  considered  the  following 
facjors: " 

•I  The  number  of  physicians/suppliers 
in  Vie  carrier's  service  area; 

The  carrier's  current  participation 
rati: 

The  carrier's  recent  performance  in 
inc  "easing  its  participation  rate; 

•  The  statement  of  work  to  be 
pel  "ormed  as  outlined  in  the  BPRs;  and 


•  Last  year's  cost  experience. 

Since  participating  physicians/ 
suppliers  are  eligible  for  toll-fi^ee 
telephone  lines  for  electronic  billing, 
allowance  has  been  made  for  these 
expenses.  Carriers  with  lower 
participation  rates  will  receive  greater 
funding  for  the  limiting  charge  violation 
monitoring.  We  have  discontinued 
carrier  monitoring  of  the  elective 
surgery  diecloeuie  requirement.  We  now 
require  carriers  to  investigate 
beneficiary  complaints  on  a  case-by-case 
basis. 

Carrier  monitoring  funds  are  allocated 
based  on  the  national  percentage  of 
nonparticipating  physicians/suppliers. 
All  carriers  will  receive  the  same 
funding  amount  for  reporting 
participation  statistics. 

In  FY  1995  the  participating 
physician  incentive  payment  will  be 
discontinued  due  to  the  implementation 
of  the  Resoiut»-Based  Relative  Value 
Scale  fee  schedules  that  have 
contributed  largely  to  the  increase  in  the 
number  of  physicians  participating  in 
the  Medicate  program.  Non- 
participation  is  discouraged  by  the 
"limiting  charges"  imposed  under 
Physician  Payment  Reform. 

The  ROs  will  negotiate  with  the 
earners  to  resolve  any  differences 
between  HCFA's  allocations  and  the 
carriers'  requests  within  the  limits  of  the 
funding  available  to  HCFA. 

9.  Productivity  Investments  (Pis) 

The  costs  of  implementing  legislation 
and  new  initiatives  that  are  designed  to 
improve  the  effectivoiess  and  efficiency 
of  Medicare  program  administration  are 
referredio  as  Pis.  Several  allocation 
methodologies  will  be  employed  in 
calculating  the  PI  budgets  for  individual 
fiscal  intermediaries  and  carriers.  For 
those  projects  involving  only  single 
contractors  or  small  groups  of 
contractors,  we  will  aUocate  funds 
based  upon  the  specificatimis  of  the 
particular  project.  For  those  projects 
involving  all  fiscal  intormediaries  or 
carriers,  where  the  costs  are  driven  by 
bill  or  claim  volimie,  we  will  distribute 
the  funding  based  upon  our  woridoad 
projections  for  each  contractor.  Finally, 
for  those  projects  involving  all  fiscal 
intermediaries  or  carriers  that  require 
equal  effort,  regardless  of  the 
contractor's  size,  we  derived  a  standard 
allocation  to  be  given  to  all  contractors. 

The  ROs  will  negotiate  with  the  fiscal 
intermediaries  and  carriers  to  resolve 
any  differences  between  HCFA's 
allocations  and  the  contractors'  requests 
within  the  limits  of  the  funding 
available  to  HCFA. 
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10.  Provider  (Physician/Supplier) 
Education  and  Training  (Part  B  Only) 

Distribution  of  funds  made  available 
to  HCFA  for  provider  (physician/ 
supplier)  education  and  training  is 
based  upon  the  ratio  of  physicians  and 
suppliers  in  each  carrier's  service  area 
to  the  national  total  of  physicians  and 
suppliers. 

11.  Benefit  Int^ty  (BI) 

hi  allocating  the  FY  1995  BI  budget  to 
individual  fiscal  intermediaries  and 
carriers,  HCFA  %vill  consider 

•  The  prior  year's  effectiveness  in 
initiating  fi^ud  referrals  to  the  Office  of 
Inspector  General; 

•  Initiating  overpayment  recoveries 
when  appropriate; 

•  Prioritizing  workload  to  concentrate 
on  high  dollar  and  multi-state  fraud; 

•  The  extracted  workload  and  cost 
data  from  the  Schedule  of  Fraud  and 
Abuse  (forms  HCFA  1523G/1524G); 

•  The  Medicare  Fraud  Unit  Workload 
Report; 

•  The  fraud  unit's  level  of 
sophistication  to  determine  BI  funding 
allocations; 

•  The  completion  of  any  special 
activity  required  by  legislation  will  be 
an  overriding  priority;  and 

•  The  netwcNrking  costs,  which  will 
be  determined  by  the  personnel  cost  to 
support  the  Medicare  Fraud  and  Abuse 
Information  Coordinator,  travel  costs, 
and  the  other  expenses  needed  to 
conduct  networking  for  the  area 
assigned. 

The  ROs  will  negotiate  with  the 
contractors  to  resolve  any  differences 
between  HCFA's  allocation  and  the 
contractors'  requests  within  the  fimits  of 
the  funding  available  to  HCFA. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  documents  published  for  commoit, 
we  are  not  able  to  acknowledge  or 
respond  to  them  individually.  We  will 
consider  all  comments  we  receive  by  the 
date  specified  in  the  "DATES"  section 
of  this  notice,  and,  we  will  respond  to 
the  comments  in  our  final  notice. 

In  accordance  with  Executive  Order 
12866,  this  notice  was  not  reviewed  by 
the  Office  of  Management  and  Budget. 

Authori^  SectioBs  iai6(c)(l)  and 
1842(cKl)  of  the  Social  Security  Act  (42 
U.S.C  1395h(c)(l)  and  1395u(c)(l)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 


Dated:  August  16. 1994. 
Bruce  C  Viadeck, 

Administrator,  Health  Can  Financing 
Administration. 

IFR  Doc.  94-26161  Filed  10-20-^;  8:4S  am) 
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Food  and  Drug  AdMnistratfon 
[Docket  No.  94F-0334] 

Morton  International,  Inc.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Morton  International,  Inc.,  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  m8thyltin-2- 
mercaptoethyloleate  sulfide  mixtures  as 
heat  stabilizers  for  use  in  polyvinyl 
chloride  (PVC)  pipes  intended  for 
transporting  water  for  food  contact. 
DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  November  21, 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration. 
200  C  St  SW..  Washington.  DC  20204- 
00G2,  202-418-3084. 
SUPPI^MENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  4B4430)  has  been  filed  by 
Moarton  International,  Inc.  2000  West 
St.,  Cincinnati,  OH  45215.  The  petition 
proposes  that  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
1 78.2010)  be  amended  to  provide  for  the 
safe  use  of  methyhin-2- 
mercaptoethyloleate  sulfide  mixtures  as 
heat  stabilizBTS  for  use  in  PVC  pipes 
intended  for  transporting  water  far  food 
contact. 

The  potential  environmental  impact 
of  this  action  is  bei^ig  reviewed.  To 
encourage  pubUc  pwticipetian 
consistent  with  regulaticms  pnmnilgated 
imder  the  N^onal  Environmental 
Pohcy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  writh  the  petition 
that  is  the  subject  of  this  notice  on 
puUic  display  at  the  Dockets 


Management  Branch  (address  above)  for 
pubhc  review  and  comment.  Interested 
persons  may,  on  ot  before  November  21 . 
1994.  siibmit  to  the  Dockets 
Management  Brandi  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docuni«it  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  ctmunents  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  rex-iew. 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubUshed  v»rith  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  6, 1994. 
AUn  M.  Ruiis, 

Acting  Director.  Office  t^ Premarkel 
Approval,  Center  for  Food  Safety  and  Apptird 

Nutrition. 

IFR  Doc  94-26076  Filed  10-20-94;  8:45  amj 
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[Docket  Na  MN-037q 

Drug  Export;  Cerezyme^ 
(Imiglucerase  for  Injection)  200  Units/ 
20  mL  Vial 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Genzyme  Corp.  has  filed  an 
apphcation  requesting  approval  for  the 
export  of  the  human  drug  Cerezyme'"^ 
(iraiglucerase  for  injection)  to  Sweden. 
ADDRESSES:  Rrievant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1966  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  MPORMATKM  CONTACT: 
James  E.  Hamihon,  Center  for  Drug 
Evaluation  and  Research  {HFD-313). 
Food  and  Drug  Administration.  5600 
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Fishers  Lane.  Rockville,  MD  20857, 
301-594-2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  Uie  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  b«en  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export-to  facilitate  public 
participation  in  its  review  of  the 
application.  To  mefet  this  requirement, 
the  agency  is  providing  notice  that 
Genzyme  Corp.,  One  Kendall  Square, 
Cambridge,  MA  02139-1562,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  himian  drug 
Cerezyme^^  (imiglucerase  for  injection) 
200  Units/20  mL  Vial  to  Sweden. 
Cerezyme^M  (imiglucerase  for  injection) 
is  indicated  for  long-term  enzyme 
replacement  therapy  for  patients  with  a 
confirmed  diagnosis  of  Type  1  Gaucher 
disease  that  results  in  one  or  more  of  the 
following  conditions:  Anemia, 
thrombocytopenia,  bone  disease,  , 
hepatomegaly  or  splenomegaly.  The 
firm  has  an  approved  new  drug 
application  for  Cerezyme'"*^,  but  the 
article  which  is  the  subject  of  this 
announcement  is  produced  by  a 
different  manufacturing  process. 

The  application  was  received  and 
filed  in  the  Center  for  Drug  Evaluation 
and  Research  on  September  6, 1994,- 
which  shall  be  considered  the  filing 
date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  P-m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  October  31, 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(s  Bc.  802  (21  U.S.C.  382))  and  under 
ai  ithority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
radelegated  to  the  Center  for  Drug 
E  /aluation  and  Research  (21  CFR  5.44). 

Dated:  September  29, 1994. 
D  ivid  B.  BaiT, 

D  iputy  Director,  Office  of  Compliance,  Center 
/c  r  Drug  Evaluation  and  Research. 
{!  R  Doc.  94-26078  Filed  10-20-94;  8:45  am] 
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[C  ocket  No.  94N-0373] 

D  rug  Export;  Climara®  Estradiol 

T  ansdermal  System  3.9  Milligram  (mg) 

ai  Id  7.8  mg  Patches 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

A  mON:  Notice. 


SI  immary:  The  Food  and  Drug 
A  iministration  (FDA)  is  announcing 
tl  at  3M  Pharmaceuticals  has  filed  an 
a  iplication  requesting  approval  for  the 
e  port  of  the  human  drug  Climara® 
ei  tradiol  transdermal  system  3.9  mg  and 
7.  B  mg  patches  to  New  Zealand. 
AiiDRESSES:  Relevant  information  on 
tt  is  application  may  be  directed  to  the 
D  3ckets  Management  Branch  (HFA- 
31 15),  Food  and  Drug  Administration, 
n  1.  1-23, 12420  Parklawm  Dr., 
R  )ckville,  MD  20857,  and  to  the  contact 
p  srson  identified  below.  Any  future 
ii  quiries  concerning  the  export  of 
h  iman  drugs  under  the  Drug  Export 
A  mendments  Act  of  1986  should  also  be 
d  rected  to  the  contact  person. 
f6R  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
E  valuation  and  Research  (HFD-313), 
F  >od  and  Drug  Administration,  5600 
F  shers  Lane,  Rockville,  MD  20857, 
3  11-594-2073. 

S  IPPLEMENTARY  INFORMATION:  The  drug 
e  port  provisions  in  section  802  of  the 
F  ideral  Food,  Drug,  and  Cosmetic  Act 
(t  le  act)  (21  U.S.C.  382)  provide  that 
F  3A  may  approve  applications  for  the 
e;  :port  of  drugs  that  are  not  currently 
a  (proved  in  the  United  States.  Section 
8  )2(b)(3)(B)  of  the  act  sets  forth  the 
n  quirements  that  must  be  met  in  an 
a  (plication  for  approval.  Section 
8  )2(b)(3)(C)  of  the  act  requires  that  the 
a  iency  review  the  application  within  30 
d  lys  of  its  filing  to  determine  whether 
tl  e  requirements  of  section  802(b)(3)(B) 
h  tve  been  satisfied.  Section  802(b)(3)(A) 
oi  the  act  requires  that  the  agency 
pliblish  a  notice  in  the  Federal  Register 
v\  ithin  10  days  of  the  filing  of  an 
a  (plication  for  export  to  facilitate  public 
p  uticipation  in  its  review  of  the 
a  (plication.  To  meet  this  requirement, 
tl  e  agency  is  providing  notice  that  3M 


Pharmaceuticals,  3M  Center,  Bldg.  270- 
3A-01,  St.  Paul,  MN  55144-1000,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  hiunan  dmg 
Climara®  estradiol  transdermal  system 
3.9  mg  and  7.8  mg  patches  to  New 
Zealand.  Climara®  estradiol 
transdermal  system  3.9  mg  and  7.8  mg 
patches  is  indicated  in  the  treatment  of 
moderate  to  severe  vasomotor  symptoms 
associated  with  the  menopause, 
treatment  of  vtUval  and  vaginal  atrophy, 
treatment  of  hypoestrogenism  due  to 
hypogonadism,  castration  or  primary 
ovarian  failiu«,  and  treatment  of 
abnormal  uterine  bleeding  due  to 
hormonal  imbalance  in  the  absence  of 
organic  pathology  and  only  when 
associated  with  a  hypoplastic 
endometrium.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  August  15. 
1994,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  vdth  the  docket 
number  found  in  brackets  in  the 
heading  of  this  docimient.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  October  31, 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Com.-nissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  September  29, 1994. 
David  B.  Barr, 

Deputy  Director,  Office  of  Compliance,  Center 
For  Drug  Evaluation  and  Research. 
(FR  Doc.  94-26141  Filed  10-20-94;  8:45  am) 
BILUNQ  COOE  4160-01-F 


[Docket  No.  94N-0374] 

Drug  Export;  Gemzar®  (Gemcitabine 
Hydrochloride)  Bulk  Drug  or  Glass 
Vials:  200  MG  or  1  G  (Fr«e  Base)  Per 
Vial 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Lilly  Research  Laboratories,  A 
Division  of  Eli  Lilly  and  Co..  has  filed 
an  application  requesting  conditional 
approval  for  the  export  of  the  human 
drug  Gemzar®  (gemcitabine 
hydrochloride)  bulk  drug  or  glass  vials: 
200  mg  or  1  g  (free  base)  per  vial  to 
France. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Paiklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  E>rug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFI>-313). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-2073. 

supplementary  ««FOnttAT)ON:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  applicaticm  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Segista- 
within  10  days  of  the  filing  of  an 
application  for  export  to  faciUtate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  Lilly 
Research  Laboratories,  A  Division  o(  EU 
Lilly  and  Co.,  Lilly  Corporate  Center. 
Indianapolis,  IN  46285,  has  filed  an 
application  requesting  conditional 
approval  for  the  export  of  the  human 
drug  Gemzar®  (gemcitabine 
hydrochloride)  bulk  drug  or  glass  vials: 
200  mg  or  1  g  (free  base)  per  vial  to 
France.  Gemzar®  is  indicated  for  the 
treatment  of  patients  with  locally 
advanced  or  metastatic  nonsmall  cell 
lung  cancer. 

libe  sppUcation  was  received  and 
filed  in  the  Center  for  Drug  Evaluation 
and  Research  on  August  18, 1994, 
which  shall  be  considered  the  filing 
date  for  purposes  of  the  act.  Interested 
persons  may  submit  relevant 
information  on  the  application  to  the 


Dockets  Managempnt  Branch  (address 
above)  in  two  copies  (except  that 
individuals  may  suteiit  single  copies) 
and  identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  These  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  infcHmation  on 
the  application  to  do  so  by  October  31, 
1994,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  September  29. 1994. 
David  B.  Barr, 

Deputy  Director.  Office  of  Compliance.  Center 
for  Drug  Evaluation  and  Research 
IFR  Doc.  94-26077  Filed  10-20-94;  8:45  am) 
WLUNQ  COOE  4160-01-F 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  a  Closed  Meeting 

Pursuant  to  Sectitm  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Clinical  Investigator 
Development  Awards  and  the  Institutional 
National  Research  Service  Awards 

Date:  November  7-e.  1994 

Time:  7:30  p.m. 

Place:  Holiday  Inn,  Chevy  Chase,  Maryland 

Contort  Person:  Dr.  S.  Charles  Selden,  5333 
Westbard  Avenue,  Room  552,  Betbesda, 
Maryland  20892,  (301)  594-7476 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b{c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
ApplicatioDS  and/or  proposals  and  the 
discussions  could  reveal  coofideatial  trade 
secrets  or  commercial  prop«ty  such  as 
patentable  material  and  persona)  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 


Dated:  October  17, 1994. 
Susan  K.  FeMraan, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  94-26095  Filed  10-20-94:  8:45  ami 

BiUlNO  COOE  4140-01-11 

National  Institute  of  General  Medical 
Sciences;  Amended  NoUce  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  November  9-10, 1994  meeting  of  the 
Cellular  and  Molecular  Basis  of  Disease 
Review  Committee  and  November  17- 
18, 1994  meeting  of  the  Pharmacological 
Sciences  Review  Committee  of  the 
National  Institute  of  General  Medical 
Sciences,  which  was  published  in  the 
Federal  Register  on  September  26  (48 
FR  39299). 

The  closed  session  of  the  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee  was  to  have  convened  at  the 
Hyatt  R^ency  HoteL  but  will  now  meet 
in  Building  31C,  Conference  Room  7, 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda.  Maryland 
20892.  The  closed  session  of  the 
Pharmacological  Sciences  Review 
Committee  was  to  have  convened  at  the 
Embassy  Suites,  Chevy  Chase  Pavillion, 
but  will  now  meet  in  Building  31C, 
Conference  Room  8.  National  Institutes 
of  Health,  9000  Rockville  Pike. 
Bethesda,  Maryland  20892. 

Dated:  October  17,  1994. 
Susan  K.  Feldman. 
Committee  Management  Office,  NIH. 
[FR  Doc.  94-26097  Filed  10-20-94:  B*5  ami 
BILtJNG  COOC  «140-r»-M 


Division  of  Research  Grants;  Notice  of 
Meeting  of  the  Division  of  Researcfi 
Grants  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Division  of  Research  Grants  Advisory 
Committee,  November  21-22, 1994, 
Building  3 1 C,  Conference  Room  10, 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  fi-om  8:30  a.m.  on  November  21 
to  adjournment  on  November  22.  The 
topics  for  the  meeting  will  include, 
among  others,  the  Report  of  the  Qinical 
Research  Study  Group,  triage  of  grant 
applications,  and  the  reinvention 
roundtable  on  peer  review.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  VVestwood  Building,  Room  433, 
National  Institutes  of  Health,  Bethesda. 
Mar\land  20892,  telephone  (301)  594- 
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7265 ,  will  furnish  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members,  ^ 

Dr.  Samuel  Joseloff,  Executive 
Secretary  of  the  Committee,  Westwood 
Buildins.  Room  449.  National  Institutes 
of  Healtib,  Bethesda.  Maryland  20892, 
phone  (301)  594-7248,  will  provide 
substantive  program  information  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  at  least 
two  weeks  in  advance  of  the  meeting. 

Dated:  October  17, 1994. 
Susan  K.  Pddmaii, 

Committee  Management  Officer.  NIH. 

IFR  Doc  94-26096  Filed  10-20-94;  8:45  am] 

BiLUNo  coot  414e-ei-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agendailo review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  1, 1994. 

Tj/ne;  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
AlO.  Telephone  Conference. 

Contact  Person:  Dr.  Mohindar  Poonian, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  AlO,  Bethesda,  MD 
20892.(301)594-7112. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  4. 1994. 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
319C,  Telephone  Conference. 

Contact  Person:  Dr.  Anita  Sostek,  Scientific 
Review  Administrator,  5333  Westbard  Ave.. 
Room  319C,  Bethesda,  MD  20892,  (301)  594- 
7358. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dote;  November  10, 1994. 

T/me:  12:00  Noon. 

P!ace:  NIH,  Westwood  Building,  Room 
325B,  Telephone  Conference. 

Contact^  Person:  Dr.  Luigi  Giacometti. 
ScientificReview  Admin..  5333  Wesfeard 


Avt ..  Room  325B,  Bethesda.  MD  20892.  (301) 
594-7132. 

A  ame  of  SEP:  Clinical  Sciences. 

E  Jte:  November  29, 1994. 

T  me:  2.00  p.m. 

P  ace:  NIH,  Westwood  Building,  Room 
349  Telephone  Conference. 

C  jntact  Person:  Ms.  Jo  Pelham,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
noqna  349,  Bethesda,  MD  20892,  (301)  594- 
7251. 

A  ime  of  SEP:  Multidisciplinary  Sciences 

E  lie:  November  20-22, 1994. 

7  me:  7:00  p.m.  * 

P  ace:  New  Haven  Medical  Hotel,  New 
Ha\  en,  CT. 

C  mtact  Person:  Dr.  Donald  Schneider. 
Scij  ntific  Review  Admin.,  5333  Westbard 
Av« ,.  Room  2A05,  Bethesda,  MD  20892,  (301) 
594  -7053. 

1  le  meetings  will  be  closed  in  accordance 
wit !  the  provisions  set  forth  in  sec.  - 
552  >(cK4)  and  552b(c)(6),  Title  5,  U.S.C. 
Api  lications  and/or  proposals  and  the 
dis<  ussions  could  reveal  confidential  trade 
sea  Bt8  or  commercial  property  such  as 
pat(  ntable  material  and  personal  information 
con  :eming  individuals  associated  with  the 
app  ications  and/or  proposals,  the  disclosure 
of  V  hich  would  constitute  a  clearly 
unv  arranted  invasion  of  personal  privacy. 

T  lis  Notice  is  t>eing  published  less  than  15 
day  t  prior  to  the  meetings  due  to  the 
di^  culty  of  coordinating  the  attendance  of 
mei  ibers  l)ecause  of  conflicting  schedules. 
(Cal  alog  of  Federal  Domestic  Assistance 
Pto,  ;ram  Nos.  93.306.  93.333,  93.337.  93.393- 
93.:  96.  93.837-93.844,  93.846-93.878, 
93.1  92.  93.893,  National  Institutes  of  Health, 
HH  !).  . 

D  !ted:  October  17. 1994. 
Sus  in  K.  Feldman, 
Cor,  tmittee  Management  Officer.  NIH. 
(FR  Doc.  94-26098  Filed  10-20-94;  8:45  am] 
BILL,  MG  CODE  4140-01-M 


Pu  ilic  Health  Service 

Ag4ncy  Forms  Submitted  to  the  Office 
Of  Wlanagement  and  Budget  for 
Clearance 

mch  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
thejOffice  of  Management  and  Budget 
(OwIB)  for  clearance  in  compliance  with 
the,Paperwork  Reduction  Act  (44  U.S.C. 
Chi  pter  35).  The  following  requests 
hai  e  been  submitted  to  0MB  since  the 
list  was  last  published  on  Friday, 
Ocl  ober  14, 1994. 


Title 


Re^ng:  21  CFR  1020.  30.  40.  &  50  PerformanM  Standards  for  Specific  Electronic  Prod- 
ucts   


(Call  PHS  Reports  Clearance  Officer  on 
202-690-7100  for  copies  of  request). 

1.  National  AIDS  Hotline  Survey  of 
Callers— 0920-0295  (Revision)— The 
hotline  is  intended  to  serve  populations 
at  increased  risk  of  infection  as  well  as 
geographical  areas  in  which  other 
sources  of  information  are  not  readily 
available,  e.g.,  rural  communities.  The 
Centers  for  Disease  Control  (CDC)  is 
requesting  clearance  to  gather 
information  in  order  to  manage  the 
hotline  more  effectively  and  assess  the 
impact  of  selected  CDC  public 
information  programs.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  24,440;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  .022  hour; 
Estimated  Annual  Burden:  542  hours. 

2.  Integrated  Evaluation  of  Public  and 
Private  Sector  Disease  Reporting  and 
Service  Delivery — New — A  survey 
methodology  has  been  developed  to 
collect  information  on  cases  of  sexually 
transmitted  disease  seen  by  physicians 
and  nursing  professionals  working  both 
inde{>endently  or  in  public  and  private 
institutions.  This  methodology  will  be  ' 
used  to  estimate  the  actual  ntmiber  of 
syphilis  and  gonorrhea  cases  occurring 
over  a  one-year  period.  These  numbers 
will  be  compared  to  the  actual  number 
of  cases  reported  to  the  Centers  for 
Disease  Control  surveillance  system  by 
State  Departments  of  Health. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
1,000;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  ,882  hours;  Estimated  AnnudI 
Burden:  882  hours. 

3.  Reporting  and  Recordkeeping  for 
Electronic  Products-Specific  Product 
Requirements— 0910-0213— The  Food 
and  Drug  Administration  (FDA)  has 
responsibility  to  protect  the  public  from 
unnecessary  exposure  to  radiation  from 
electronic  products.  Information  from 
manufacturers  and  assemblers  about 
their  products  is  provided  to  FDA  and 
users  to  make  adequate  safety  decisions. 

Note:  See  0910-0025  for  changes  affecting 
number  of  records  with  five-year  retention. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 


Numt>er  of 
respondents 


3,602 


Number  of  re- 
sponses per 
respondent 


6.38 


Average 

txjrden  per 

response 

(hours) 


10.89 
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Title 


Recordkeeping:  CFR  1020,  30,  40,  &  50  Performance  Standards  for  Specific  Electronic  Prod- 
ucts   

Estimated  Total  Annual  Burden:  39,313  hours 


Number  of 
respondents 


105 


Number  of  re- 
sponses per 
respondent 


53197 


Average 

txjrden  per 

response 

(hours) 


0.90 


4.  Evaluation  of  Business— Related 
AIDS  Information  and  Education 
Program  (BRTA)— New— The  purpose  of 
collecting  this  data  is  to  track  the  spread 
and  success  of  the  Business  Responds  to 
AIDS  (BRTA)  program  and  to  identify 
factors  influencing  the  decision  of 
businesses  to  adopt  the  various 
components  of  the  program.  This 
information  will  ultimately  allow  the 
Centers  for  Disease  Control  (CDC)  to 
adjust  BRTA  services  and  materials  to 
make  them  more  accessible  and  useful 
to  businesses.  Respondents:  Businesses 
or  other  for-profit.  Small  businesses  or 
organizations;  Number  of  Respondents: 
2,250;  Number  of  Responses  per 
Respondent:  1.097;  Average  Burden  per 
Response:  0.135  hour;  Estimated 
Annual  Burden:  335  hours. 

5.  Surveys  of  K  ey  Informants  in 
Intervention  and  Comparison 
Communities  for  the  Community 
Intervention  Trial  for  Smoking 
Cessation  (COMMIT)— New— The 
National  Cancer  Institute  (NCI) 
conducted  the  Community  Intervention 
Trial  for  Smoking  Cessation  (COMMIT). 
This  large-scale  trial  tested  community- 
based  strategies  to  produce  long-term 
cessation  among  smokers,  particularly 
heavy  smokers.  Clearance  is  now  being 
requested  for  the  surveys  of  key 
informants  in  the  intervention  and 
comparison  communities  as  follow-up 
to  the  trial.  Respondents:  Individuals  or 
households.  State  or  local  governments. 
Businesses  or  other  for-profit.  Non- 
profit institutions.  Small  businesses  or 
organizations:  Number  of  Respondents: 
413;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  0.506  hours;  Estimated 
Annual  burden:  209  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  vrithin  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 


designated  below  at  the  following 

address: 

Shannah  Koss, 

Human  Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  3002, 
Washington,  D.C.  20503. 

Dated:  October  17, 1994. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
[FR  Doc.  94-26162  Filed  10-20-94:  845  am) 
BILUNG  CODE  4180-1 7-M 


[GN«  2281] 

National  Center  for  Health  Statistics; 
The  ICD-9-CM  Coordination  and 
Maintenance  Committee;  Meeting 

agency:  National  Center  for  Health 
Statistics,  DHHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  ICD-9-CM  Coordination 
and  Maintenance  Committee  (C&M)  will 
be  holding  its  final  meeting  of  the  year 
on  Thursday  and  Friday,  Ltecember  1 
and  2, 1994.  The  C&M  is  a  public  forum 
for  the  presentation  of  proposed 
modifications  to  the  International 
Classification  of  Diseases,  ninth- 
revision,  clinical  modification. 

DATES:  The  meeting  will  be  held  on 
December  1  and  2, 1994  from  9:00  am- 
5:00  p.m. 

ADDRESSES:  The  Hubert  H.  Humphrey 
building,  room  703A,  200  Independence 
Ave.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Blum  301-436^216. 

SUPPLEMENTARY  INFORMATION:  Tentative 
agenda.  Morbid  Obesity,  "History  of 
thrombosis.  External  Causes  of  injury 
and  poisoning.  Continuous 
anticoagulation  therapy  status,  "code 
also  notes,"  Anesthesia,  Coronary 
Stents,  Cryoanalgesia,  Blood  collection 
procedures.  Heart  Assist  device. 
Addenda. 
Sue  Meads, 

R.R.A.,  Cchchair,  ICD-9-CM  Coordination  and 
Maintenance  Committee. 
[FR  Doc.  94-26167  Filed  10-20-94: 8:45  am) 
BILLING  CODE  4160-ie-M 


Prime  Vendor  Program  Information 
Meeting 

AGENCY:  Public  Health  Service,  HHS. 

ACTION:  Notice  of  Prime  Vendor  Program 
Information  Meeting. 

SUPPLEMENTARY  INFORMATION:  Section 
602  of  Public  Law  102-585,  the 
"Veterans  Health  Care  Act  of  1992," 
enacted  section  340B  of  the  Public 
Health  Service  Act,  "Limitation  on 
Prices  of  Drugs  Purchased  by  Covered 
Entities."  Section  340B  provides  that  a 
manufacturer  who  sells  covered 
outpatient  drugs  to  eUgible  entities  must 
sign  an  agreement  with  the  Secretary  of 
HHS  in  which  the  manufacturer  agrees 
to  charge  a  price  for  covered  outpatient 
drugs  that  will  not  exceed  an  amount 
determined  under  a  statutory  formula. 

Currently,  the  Public  Health  Service 
(PHS)  Drug  Pricing  Program  has 
approximately  11,000  entities  eligible  to 
access  section  340B  discount  pricing. 
These  include  certain  Federally- 
qualified  health  centers,  family 
planning  projects,  programs  for  AIDS 
patients.  Black  Lung  clinics. 
Comprehensive  hemophilia  diagnostic 
and  treatment  centers.  Native  Hawaiian 
health  centers,  clinics  treating 
tuberculosis  and  sexually  transmitted 
diseases,  and  disapropoiiionate  share 
hospitals.  The  names  of  these  eligible 
entities  are  listed  on  the  PHS  Drug 
Pricing  Computer  Bulletin  Board.  To 
acce%  this  list  of  entities  plus  other 
program  information  (e.g..  Federal 
Register  notices  and  model  discount 
calculations)  call  (301)  594-4992. 

Section  340B(a)(8)  directs  the 
Secretary  to  establish  a  prime  vendor 
program  under  which  eligible  entities 
may  enter  into  contracts  with  a  prime 
vendors).  The  PHS  is  currently 
developing  a  prime  vendor  program 
which  will  include  both  drug  price  as 
well  as  drug  distribution  fee  negotiating 
capability  and  anticipates  entering  into 
an  agreement  with  an  organization(s)  to 
operate  the  program. 

The  PHS  will  hold  a  meeting  for  all 
parties  interested  in  submitting 
proposals  to  operate  the  prime  vendor 
program.  The  purpose  of  the  meeting  is 
the  disseminate  necessary  program 
information  and  to  collect  information 
concerning  the  number,  various  types. 
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and  relative  capabilities  of  the 

interested  parties. 

lEOfl  FURTHER  MFORMATiON  CONTACT: 

Anyone  interested  in  attending  the 

meeting  should  contact  CAPT  William 

Matthews,  Office  of  Drug  Pricing, 

Bureau  of  Primary  Health  Care,  4350 

East  West  Highway.  West  Tower.  10th 

Floor,  Bethesda,  MD,  20814,  tel:  (301) 

594-0299. 

DATE  AND  TIME:  November  10.  1994. 10 

a.m.  to  12  p.m. 

PLACE:  Hyatt  Regency  Washington,  400 

New  Jersey  Avenue  NW.,  Washington, 

DC  20001,  (202)  737-1234. 

Dated.  OcfoberlS.  1994 
Giro  V.  Sumaya, 

Administrator.  Health  and  Human  Services. 
I  PR  Doc.  94-26140  Filed  10-2&-94;  8.45  ami 
BILLINO  CODE  41W-15-M 

Title  III  of  the  Public  Health  Service 
Act;  Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Administrator.  Agency 
for  Health  Care  Policy  and  Research, 
with  authority  to  redelegate,  insofar  as 
they  pertain  to  the  functions  assigned  to 
the  Agency,  the  fo)lo%ving  authorities 
vested  in  the  Assistant -Secretary  for 
Health  by  the  Secretary  on  January  14. 
1981,  under  Title  HI  of  the  Public  Health 
Service  Act,  General  Powers  and  Duties 
of  the  Public  Health  Service,  (42  U.S.C. 
241  et  seq.),  as  amended. 

(1)  Section  301  of  the  Public  Health 
Service  Act  (42  U.S.C  241),  as 
amended,  authority  relative  to  research, 
investigation,  and  testing  functions;  (2) 
Section  304  of  the  Public  Health  Service 
Act  (42  U.S.C  242b).  as  amended, 
general  authority  respecting  research, 
evaluations,  and  demonstrations  in 
health  statistics,  health  services,  and 
health  care  technology:  (3)  Section  307 
of  the  PubUc  Health  Service  Act  (42 
U.S.C  2421).  as  amended,  international 
cooperation  authoritv:  (4)  Section  308  of 
the  Public  Health  Service  Act  (42  U.S.C. 
242m).  as  amended,  insofar  as  general 
provisions  apply  to  sections  304,  306, 
and  307;  (5)  Section  310  of  the  Public 
Health  Service  Act  (42  U.S.C.  242n).  as 
amended,  authority  relative  to  health 
c;onferences  and  health  education 
information. 

The  authorities  herein  delegated  do 
not  include:  (1)  The  authority  to 
prescribe  regulations;  or  (2)  the 
authority  under  Section  304(b)(4) 
relative  to  the  acquisition,  construction, 
improvement,  repair,  op^ation,  and 
maintenance  of  real  property. 

This  delegation  supersedes  the  March 
22, 1985,  delegation  by  the  Acting 
Assistant  Secretary  for  Health  to  the 


Din  ctor.  National  Center  for  Health 
Ser  ices  Research  and  Health  Care 
Tec  inology  Assessment;  insofar  as  it 
peii  ains  to  authorities  under  Title  III  of 
the  'ubUc  Health  Service  Act. 

P  evious  delegations  and 
red  (legations  to  other  officials  currently 
wit  lin  the  Agency  for  Health  Care 
Pol  cy  and  Research  of  authorities  under 
Titl ;  III  of  the  Public  Health  Service  Act 
ma   continue  in  effect  for  no  longer 
tha  1  90  days  from  the  effective  date  of 
this!  delegation,  provided  they  arC; 
con  iistent  with  this  delegation. 

1  lis  delegation  became  effective  on 
Oct  )ber  5. 1994. 

D  ted;  Octobers!  1994. 
Phi  ip  R.  Lee. 

Ass  itant  Secretary  for  Health. 
IFR  Doc.  94-26075  Filed  10-20-94;  8;45  alnl 
eiLU  Mj  code  4160-eO-M 


So4  iai  Security  Administration 

Ag(  ncy  Forms  Submitted  to  the  Office 
of  I  lanagement  and  Budget  for 
Cle  irance 

>  ormally  on  Frida)rs,  the  Social 
Sec  irity  Administration  publishes  a  list 
of  i  iformation  collection  packages  that 
hav  B  been  submitted  to  the  Office  of 
Ma  lagement  and  Budget  (OMB)  for 
cle)  ranee  in  compliance  with  P.L.  96- 
511 .  The  Paperwork  Reduction  Act.  The 
foil  swing  clearance  packages  have  been 
subinitted  to  OMB  since  the  last  list  was 
published  in  the  Fedwai  Registn*  on 
Fri(  ay.  Octob^  7, 1994. 

(Ca  1  Reports  Clearance  Officer  on  (410)  965- 
414  !  for  copies  of  package) 

1  Supplemental  Security  Income 
Re;  ly  Form— 0960-NEW.  The 
inf  irmatioa  on  form  SSA-417  will  be 
usf  d  to  contact  an  applicant,  whose 
cla  m  for  Supplemental  Seciuity  Income 
(S£  )  payments  was  denied,  if  he  or  she 
ch«  cks  "yes"  on  this  form.  The 
res  wndents  will  be  applicants  for  SSI 
vvh  )se  claim  was  denied. 
^'u  Tiber  of  Respondents:  60.000 
Frequency  of  Response:! 
Av\  irage  Burden  Per  Response:  2 

I  linutes 
Est  mated  Annual  Burden:  2,000  hours 

4 .  Claimant's  Statement  When 
Rei  uest  for  Hearing  is  Filed  and  the 
Iss  le  is  Disability— 0960-0316.  The 
inf  >rmation  on  form  HA-4486  is  used 
by  ihe  Social  Security  Administration  to 
upflate  the  work  background  and 
mejdical  history  of  an  individual  whose 
cla  m  for  benefits  based  on  disability 
hai  been  denied  and  who  requested  a 
hei  ring.  The  respondents  are  such 
cla  imants. 
Nl  ruber  of  Respondents:  283,460 


Frequency  of  Response:  I  • 

Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  70,865  hours 

3.  Report  of  Function-Child  (5  forms- 
various  ages) — 0960-NEW.  The 
information  on  forms  SSA-3375. 6,  7,  8. 
and  9  will  be  used  by  the  Socia' 
Security  Administration  to  help 
determine  if  a  child  claiming  title  XVI 
disability  benefits  is  disabled.  The 
respondents  will  be  parents  or 
guardians  who  file  for  such  beneHts  on 
behalf  of  a  child. 

Number  of  Respondents:  500,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  20 

minutes 
Estimated  Annual  Burden:  166,667 

hours 

4.  Plan  for  Achieving  Self-Support 
(PASS)  study  form.  The  information  on 
the  questionnaire  will  be  used  by  the 
Social  Security  Administration  to 
determine  the  effectiveness  of  the 
Agency's  implementation,  monitoring, 
and  control  of  the  PASS  activities.  The 
study  form  will  be  used  to  obtain 
various  PASS  information  from 
Supplemental  Security  Income 
recipients. 

Number  of  Respondents:  1.900 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  20 

minutes 
Estimated  Annual  Burden:  633  hours 
OMB  Desk  Officer  Laura  Ohven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  Office  of 
Management  and  Budget,  OIRA,  New 
Executive  Office  Building,  Room  10230, 
Washington,  D.C  20503. 

Dated:  October  18. 1994. 
Charlotte  Whitenight, 
Reports  Clearance  Officer,  Soa'a!  Security 
Administration. 
[FR  Doc.  94-26163  Filed  10-20*94:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-e4-1917;  FR-377B-N-07] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
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ACTION:  NoUce. 


SUMMARY:  This  Notice  identifies 
imutilized,  \mderutilized.  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  imderutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  caimot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service,  HHS.  room  17A-10.  5600 
Fishers  Lane.  Rockville.  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 


packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program.  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  imsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  WiUiam  Molster  at 
the  address  listed  at  the  begiiming  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street.  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  GSA:  Leslie 
Carrington,  Federal  Property  Resources 
Services.  GSA,  18th  and  F  Streets  NW, 
Washington,  DC  20405;  (202)  208-0619; 
Dept.  of  Interior  Lola  D.  Knight. 
Property  Management  Specialist,  Dept. 
of  Interior,  1849  C  St.  NW,  Mailstop 
5512-MlB.  Washington,  DC  20240;  (202) 
208-4080;  Dept.  of  Energy:  Tom  Knox. 
Acting  Team  Leader.  Facifities  Planning 
and  Acquisition  Branch,  FM-20. 
Forrestal  Bldg.,  Room  6H-058, 
Washington,  DC  20585;  (202)  586-1191; 
(These  are  not  toll-free  numbers). 


Dated:  October  14, 1994. 

Jacquie  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program — 
Federal  Register  Report  for  10/21/M 

Suitable/Available  Properties 

BUILDINGS  (by  State) 

Kentucky 

Federal  Building 

4th  &  Main  Streets 

Danville  Co:  Boyle  KY  40422- 

Landholding  Agency:  GSA 

Property  Number:  549430015 

Status:  Excess 

Comment:  4890  sq.  ft.,  3-story,  stone-concrete 
foundation,  presence  of  asbestos,  first 
floor  occupied  by  US  Court  of  Appeals 
Judge  &  staff  until  expiration  of  his 
tenure 

GSA  Number:  4-G-KY-604 

Massachusetts 

NFS  Tract  245-36 

Goose  Pond  Road 

Tyringham  Co:  Berkshire  MA  01264- 

Landholding  Agency:  Interior 

Property  Number:  619440001 

Status:  Excess 

Comment:  above  ground  pool  and  deck. 
residents  stay  at  house  on  property, 
Appalachian  Natl.  Scenic  Trail.  oS-site 
use  only 

Virginia 

NFS  Tract  422-25 

Former  White  property 

County  Rd.  602  on  Moore  run  near  4-H 

Camp 
Front  Royal  Co:  Warren  VA  22630- 
Landholding  Agency:  Interior 
Property  Number:  619440002 
Status:  Excess 
Comment:  864  sq.  ft.,  2-sfory  frame  residence, 

w/Natl.  Appalachian  Trails  System  Act. 

off-site  use  only 

West  Virginia 

Point  Pleasant  Depot 

State  Route  35 

Point  Pleasant  Co:  Mason  WV 

Landholding  Agency:  GSA 

Property  Number:  549430013 

Status:  Excess 

Comment:  2400  sq.  ft.  masonry  storage  bldg.. 

936  sq.  ft.  garage,  on  275  acres  of  land 
GSA  Number:  WV0015PP 

Suitable/Unax'oilable  Properties 

LAND  (by  State) 

Florida 

Miami  IFSR  Land  Site 

Tract  5,  N.W.  87th  Ave. 

Miami  Co:  Dade  FL  33147- 

Landholding  Agency:  GSA 

Property  Number:  549430014 

Status:  Excess 

Comment:  80  acres  being  developed  into  a 
regional  park,  periodic  flooding, 
encumbered  by  a  50-year  lease,  restricted 
airspace 

GS.\  Number:  4-U-FL-1082 
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Unsuitable  Properties 
BUILDINGS  (by  State) 

Hawaii 

BIdg.  54 

Naval  Mag^zins  Lualualsi 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Propwrty  Number  779440008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  55 

Naval  Magazine  Lualualei 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number:  779440003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BU«,S6 

Naval  Magazine  Lualualei 

Luahulu  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Niunber:  779440004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  58 

Naval  Magazine  Lualualei 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number  77944000S 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  59 

Naval  Magazine  Luahialei 

Luahialei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number  779440006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  510 

Naval  Magazine  Lualualei  . 

Lualualei  Co;  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Nurab«r:  77944C007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bidg.  511 

Naval  Magazine  Lualualei 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number:  779440008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Illinois 

BIdg.  605 

Argonne  National  Laboratory 

Argonne  Co:  DuPage  IL  60439- 

Landholding  Agency:  Energy 

Property  Number:  419440001 

Status:  Excess 

Reason:  Extensive  deterioration 

Washington 

BIdg.  14 

Naval  Undersea  Warfare  Center  Ehv..  Ke>-port 

Co:  Kitsap  WA  98345-7610 
Landholding  Agency:  Navy 
Property  Number:  779440001 
Status:  Unutilized 
Reason:  Secured  Area 

LAND  (by  SUte) 

North  CvolhM 

Land — 18.02  acres 


PorUpn  VA  Hospital 

Fayetteville  Co:  Cumberland  NC  28302- 

Lantlholding  Agency:  GSA 

Prop  Mty  Number  54944a00t 

Stati  s:  Excess 

Reas  >a:  Otlier 

Com  nent:  Landlocked 

GSA  Number  ♦-<:;i-NC-*37A 


IFR 


BJLUIO 


1  loc.  94-25976  Filed  10-20-94;  8:45  ami 
CODE  42tO-29-M 


DEF  ARTMEffT  OF  THE  IHTERIOR 
Bun  9u  of  Laod  Management 

(CO-  056-1620-00] 

Not  :e  of  Emergency  Closure 

AGE!  CY:  Buieftu  of  Land  Management. 

Intel  ior. 

ACTi  >N:  Notice  of  emergency  closure  of 

Broi  son  Peak  area  in  Rio  Ckande 

Cou  tty,  Colorado  to  off-road  vehicle  use 

fron  October  15, 1994  and  shall  remain 

in  eSect  unless  revised,  revoked  or 

amended. 

SUMIury:  Notice  is  hereby  given  that 
effeqtive  October  15, 1994,  public  lands 

ibed  beloiw  are  closed  to  all  Off- 
Road  Vehicle  use.  Under  the  authority 
and  requirement  of  43  CFR  8364.1  and 
43  C^R  8341.1  and  the  Federal  Land 
Policy  and  Management  Act  of  1976. 
This  closure  affects  3760  acres  of  public 
lan(B  in  Rio  Grande  Coiinty  located  in 
the  4rea  south  of  Monte  Vista,  Colorado 
and  ivest  of  the  Monte  Vista  National 
Wildlife  Refuge  and  east  of  BLM  Road 
510(  in  T.38N.,  R.7E..  Sections  34  &  35 
and  r.37N..  R7E-,  Sections  2.  3, 10. 11. 
14  a  id  15.  This  area  closure  will 
eiim  inate  an  extremely  dangerous 
situi  tion  where  a  considerable  number 
of  hi  inters  shoot  elk  as  they  leave  the 
Wildlife  Refuge  in  the  early  morning. 
The  tlosure  will  also  protect  the  fragile 
vege  tation  and  highly  erodible  soils 
fron  the  adverse  effects  of  vehicle  travel 
duri  ig  the  wet  months  of  the  year.  This 
actii  a  does  not  effect  hunting  use  in  the 
area  but  is  intended  to  make  the  area 
safe]  for  hunters  and  the  general  pubUc, 
and  arotect  the  natural  resource  from 
dam  age  especially  during  the  fall/winter 
moc  ths  when  soils  are  often  wet.  These 
resti  ictioQS  do  not  apply  to  emergency, 
law  Bnforcement  and  Federal,  State  or 
othar  government  personnel  who  are  in 
the  area  for  ofGcial  or  emergeiK:y 
pur  loses  and  who  are  expressly 
autl  orized  or  otherwise  officially 
app  oved  by  BUM.  Any  person  who  fails 
to  Ci  imply  with  this  closure  order  may 
be  s  xbject  to  the  penalties  provided  by 
43  (  FR  8340.0-7  and/or  43  CFR 
836i  1.0-7  which  includes  fines  not  to 
exc(  od  $1000  and/or  iinprisonment  not 


to  exceed  12  months.  Notice  of  this    . 

closure  will  be  posted  near  or  within  the 

area,  San.  Luis  Resource  Area  Office  and 

at  the  Canon  City  District  Office. 

DATES:  This  emergency  closure  is  in 

effect  from  October  15, 1994  and  shall 

remain  in  effect  unless  revised,  revoked 

oram«>ded. 

ADDRESSES:  Comments  can  be  directed 

to  the  Area  Manager,  San  Luis  Resource 

Area,  1921  State  St..  Alamosa,  CO  81101 

or  District  Manager,  Bureau  of  Land 

Management.  Canon  City  District  Office, 

3170  East  Main  Street,  Canon  City.  CO 

81212. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julie  H6ward.  Area  Manager  at  (719) 

589-4975. 

Stuart  Parker, 

Acting  District  Manager. 

IFR  Doc  94-26114  Filed  1O-20-94;  8:45  am] 

BILUNO  COK  «M»^»-M 

[NM-930-f  320-01;  OKNM  01190,  at  at] 

Notice  Of  Coal  Lease  Offering; 
Oklahoma 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  ctHspetitive  coal  lease 

sale  by  sealed  bid. 

summary:  Notice  is  hereby  given  that 
certain  coal  resources  in  the  tracts 
described  below  in  LeFkue  and  Latimer 
Counties,  Oklahoma,  will  be  offered  for 
competitive  lease  by  sealed  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.).  and  the 
Surface  Mining  and  Reclamation  Act  of 
1977. 

DATES:  The  lease  sale  will  be  held  at 
10:00  ajs..  November  14, 1994.  Sealed 
bids  must  be  submitted  on  or  before 
10:00  a.m.,  November  14, 1994.  Each 
bid  should  be  clearly  identified  by  tract 
and/or  serial  niunber  on  the  outside  of 
the  envelope  containing  the  bid(s}. 

addresses:  The  lease  sale  will  be  held 
in  the  Bureau  of  Land  Management 
(BLM)  Conference  Room,  Tulsa  District 
Office.  9522-H  East  47th  Place,  Tulsa, 
Oklahoma  74145.  Sealed  bids  must  be 
submitted  to  the  Cashier,  Tulsa  District 
Office.  Attention:  Laura  Stich,  9522-H 
East  47th  Place,  Tulsa,  Oklahoma  74145. 
FOR  FURTHER  INFORMATION  CONTACT:  Car)' 
Stephens,  BLM,  New  Mexico  State 
Office.  (505)  438-7451 . 
SUPPLEMENTARY  INFORMATION:  The  tracts 
will  be  leased  to  the  qualified  bidder(s) 
submitting  the  hig^iest  cash  offer 
provided  that  the  hi^  bid  meets  the  fair 
market  value  detenninatioa  of  the  coal 
resource.  The  minimnin  bid  for  these 
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tracts  is  $100.00  per  acre,  or  fraction 
thereof.  No  bid  that  is  less  than  $100.00 
per  acre,  or  fraction  thereof,  will  be 
considered.  This  $100.00  per  acre  is  a 
regulatory  minimum,  and  is  not 
intended  to  reflect  fair  market  value  for 
the  tracts.  Bids  should  be  sent  by 
certified  mail,  return  receipt,  or  be 
hand-delivered.  The  cashier  will  issue  a 
receipt  for  each  hand-delivered  bid. 
Bids  received  after  the  time  specified 
above  will  not  be  considered.  The  fair 
market  value  of  each  tract  will  be 
determined  by  the  authorized  officer 
after  the  sale. 

If  identical  high  sealed  bids  are 
received,  the  tying  high  bidders  will  be 
requested  to  submit  follow-up  sealed 
bids  imtil  a  high  bid  is  received.  All  tie- 
breaking  sealed  bids  must  be  submitted 
within  15  minutes  following  the  Sale 
Official's  announcement  at  the  sale  that 
identical  high  bids  have  been  received. 

All  the  tracts  in  this  lease  offering 
contain  split  estate  lands.  Except  where 
specified,  the  proposed  mining  method 
is  siirface  mining  techniques.  The 
regulations  in  43  CFT?  part  3427  set  out 
the  protection  that  shall  be  afforded 
qualified  surface  owners  of  split  estate 
lands  (as  defined  in  43  CFR  3400.0- 
5(gg)). 

Tract  No.  1— Spiro  Tract— OKNM  91190 
CoalOfiiered: 

The  coal  resource  to  be  offered  is  limited 
to  recoverable  reserves  by  underground 
mining  methods  in  the  following  described 
lands  in  LeFlore  County,  Oklahoma: 
T.  8  N.,  R.  26  E.,  LM. 
Sec.  4.  lots  3  and  4,  NWV«SWV«NWV4; 
Sec.  5,  toU  1  to  4,  inclusive,  SW'ANEV*. 

N'.^SWV4NEV4.  SWV4SEV4NEV4,  and  S'/i 

NVVV4; 
Sec.  6,  lots  1  and  2,  SV2NEV4. 
T.  9  N.,  R.  26  E.,  l.M. 
Sec.  20.  SEV4SEV4 
Sec  21,  SEVaSEV^ 
Sec.  28,  NV2,  N'/!jSWV4,  SWV4SWV4.  NVi 

SEV4SWV4.  N'ANVzSE'/.,  SWV4NEV4 

SEV4,  Sr-iNWiASE^A.  and  NW'aSW'/. 

SEV4 
Sec.  29.  E'/j.  NEV4NWV4.  S'/iNW'A.  and 

SWV4: 
Sec.  30,  lote  3  and  4,  SEV4NEV4,  EV!zSWy4, 

and  SEV4; 
Sec  31,  lots  1  to  4,  inclusive,  E*/z  and  E^ 

WV2; 
Sec.  32,  NEV4,  VV>/i,  NVzSE'A,  SWV4SEV4. 

NVzSEViSE'A,  and  SW'aSE'aSE'A 

Sec.  33,  NVVV4NWV4NWV4. 
Containing  3,429,04  acres,  more  or  less. 

Total  recoverable  reserves  are 
estimated  to  be  15,320,000  tons.  This 
tract  has  a  single  coal  seam,  the 
Hartshome  Coal,  which  crops  out  near 
the  southeastern  boundary  of  the  tract 
and  dips  northwest  at  6  to  8  degrees. 
The  arithmetic  average  thickness  of  the 


coal  based  on  25  points,  is  5.21  feet  The 

maximum  depth  is  in  excess  of  800  feet. 
The  Hartshome  Coal  seam  analysis  for 
this  tract  is:  Moisture — 1.86  percent; 
Ash— 13.32  percent;  Volatile  Matter— 
16.37  percent;  Fixed  Carbon— 68.79 
percent;  Sulfur— 1.80  percent;  and  BUT/ 
lb— 12,834. 

Tract  No.  2— West  Bed  Oak  Tract  «NCNM 
91568) 

T.  6  N.,  R.  21  E.,  LM. 
Sec  31,  lots  2,  3.  and  4,  Sl^»/iNEV4,  S»/4 

SEV4NWV4,  E'/sSW'A,  and  SEV,; 
Sec.  32,  SV2SV2NV2,  N'/iS'/i.  and  N'/iS'/i 

S'/z; 
Sec.  33,  SWV4SEV4NEV4,  S'/iSW'ANE'A, 
SV2SV2NWV4,  NVzSW'A,  N'/iSl-iSWA. 
WV2NEV4SEV4,  NWV4SEV4.  NV1SWV4 
SEV4,  and  N\VV4SEV4SEV4; 
Sec  35,  E'/iSW'A  and  SEV*. 
T.  6  N.,  R.  22  E.,  l.M. 
Sec  31,  loU  3  and  4.  E'/iSW'A  and  SE'A; 
Sec.  32,  N«/iS'/«8  and  NVzSVzS'/i; 
Sec.  33,  N'/iSW'A  and  NV2SV2SWV4. 
Containing  1,933.46  acres,  more  or  less. 
The  lands  described  below  may  only  be 
mined  by  underground  mining  techniques, 
NO  surface  mining  is  allowed. 
T.  6  N..  R.  21  E.,  l.M. 
Sec.  31,  lots  2,  3,  and  4,  SVzSVi-NE'A,  S'^ 

SEV4NWV4.  and  EV2SWV4; 
Sec.  32.  SE'A; 
Sec.  33,  SWV4SEV4NEV4,  SV2SWV4NEV4. 

and  SVzS'/iNW'A; 
Sec  35,  S'/jSEV4. 
T.  6  N.,  R.  22  E.,  LM. 
Sec.  32.  N»/iS'/i  and  N'/^V2S'/« 
Sec  33.  NV2SWV4  and  N'/iS'/iSW'A. 
Total  recoverable  reserves  are  estimated  to 
be  11,136,600  tons. 

The  coal  beds  present  in  this  revised 
application  area  are  the  Upper  and 
Lower  McAlest^  Coals  of 
Pennsylvanian  Age.  About  7.5  miles  of 
cropline  are  present  in  this  area,  which 
now  contains  1,933.46  acres.  The  Upper 
McAlester  Coal  averages  2.1  feet  thick, 
and  the  Lower  McAlester  Coal  averages 
2.0  feet  thick.  In  general,  the  Upper 
McAlester  is  more  consistent  in 
thickness  than  the  Lower  McAlester 
which  has  a  tendoicy.  in  places,  to 
change  to  a  honey  coal  and  develop 
shale  spUts  in  the  lower  part  of  this  bed. 

These  two  coals  are  separated  by 
about  61  to  57  feet  of  ^y  shale  in  the 
Western  two-thirds  of  this  application, 
and  about  51  feet  of  gray  shale  in  the 
Eastern  third  of  this  application.  The 
Upper  McAlester  Coal  overburden  was 
described  consistently  on  the  drill  hole 
logs  as  gray  shale.  The  drill  hole 
information  indicates  that  these  two 
beds  have  an  average  dip  to  the  North 
of  6.9  degrees  along  the  Western  3.5 
miles  (just  west  of  the  town  of  Red  Oak), 
and  an  average  dip  of  13  degrees  (just 
East  of  the  Tovm  of  Red  Oak),  an  to  the 
Eastern  edge  of  the  application  area 


where  the  dip  increases  to  a  little  more 
than  17  degrees. 

The  In-Place  coal  present  in  this  area 
was  calculated  to  be  5.1  million  tons  for 
the  Upper  McAlester  Coal,  and  6.0 
million  tons  for  the  Lower  McAlester 
Coal.  This  is  based  on  1,800  tons  per 
acre-foot  using  the  above  stated  averse 
thickness. 

Minable  reserve  base  and  recoverable 
coal  reserves  for  the  area  were  based  on 
(1)  geology  and  coal  quality  data;  (2) 
assiunptions  used  in  determining 
maximum  economic  recovery  for  the 
original  lease  application  report;  and  (3) 
data  adequacy  standards  for  Federal 
coal  leasing  in  Southeastern  Oklahoma 

There  are  no  quality  anaU'sis  in  the 
CRO-CDP  maps  which  can  be 
specifically  identified  with  this  tract. 
However,  from  Trumball,  et  al.,  1957. 
we  have  the  following  quality  data  for 
the  McAlester  Coal  in  this  part  of 
Oklahoma:  Moisture — 2.5  percent; 
Volatile  Matter— 31.6  percent;  Fixed 
Carbon— 66.3  percent;  Ash— 11.7 
percent;  Sulfur— 3.2  percent;  and  BTU/ 
lb-unknown. 

Surface  Owner  Consent  lafonnation 

It  has  been  determined  that  this  tract 
has  six  qualified  surface  owners.  Copies 
of  consents  granted  by  the  quafified 
siirface  owners  are  attached  to  the 
detailed  statement  of  sale.  The  lands 
and  the  purchase  price  of  these  consents 
are  shown  below: 

T.  6  N.,  R.  21  E..  I.M.— S250.0OO 

Sec.  32,  SWV4. 
T.  6  N..  R  21  E.,  I.M.— S250.000 
Sec  33,  SWV4.  WViSEVi,  and 
WMtE>/iSEV4. 
T.  6  N.,  R.  21  E.,  LM.— Sl.aOO 
Sec  35.  SWV4  and  SV^NWVi  (lying  and 
beiiig  South  of  U.S.  Highway  270) 
T.  6  N.,  R.  21  E.,  I.M.— 450.000 

Sec  35.  NV2SEV4,  less  and  except: 
Beginning  at  the  NW'A  comer  of  the 
NWV4SEIA; 
Thence,  East  725.00  feet; 
Thence,  South  600.83  feet; 
Thence.  West  725.00  fee^. 
Thence,  North  600.83  feet  to  the  point  of 
beginning. 
T.  6  N.,  R.  21  E.,  I.M.— $3,500 

Sec  35.  NVVV4SEV4, 
Beginning  at  the  Northwest  corner  of  the  said 
NWV4SEV4; 
Thence,  East  a  distance  of  725.00  feet; 
Thence,  South  a  distance  of  600,83  feet: 
Thence,  West  a  distance  of  725.00  feet; 
Thence,  North  a  distance  of  600.83  feet:  to 
the  point  of  beginning. 
T.  6  N..  R.  22  E..  LM.— $3,260 
Sec  31,  lots  3  and  4.  EV^WV4  and  SE'A. 

Tract  No.  3— Heavmer  Tract— OKNM  91569 
CoalOfiered: 

The  coal  resource  to  be  offered  in  Tract  No. 
3  (OKNM  91569),  will  be  mined  by  both 
surface  and  undeigraund  fining  methods  iii 
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the  following  described  lands  located  in 
LeFlore  County,  Oklahoma: 
T.  5  N..  R.  26  E.,  I.M.. 

Sec.  23,  SEV4SEV«; 

Sec.  24,  SV2SW'/i  and  SE'A; 

Sec  25,  NV2NWV4: 

Sec.  26.  NVi: 

Sec.  27,  SViNV2,  NV2SV2.and  SWV4SWV4; 

Sec.  28,  SV2: 

Sec.  29,  N>/iSEV4,  NV2SWV4SEV4,  and 
SEV4SEV4. 
T.  5N.,R.27E.»J.M., 

Sec.  15,  lots  2  and  3; 

Sec.  16,  SEV4NEV4  and  SV2; 

Sec.  17,  SEV4SWV4  and  SV2SEV4; 

Sec.  19,  NEV4NEV4,  SV2N'/i,  N'/zSVz,  and 
SWV4SWV4: 

Sec.  20.  N'/iNEV4  and  NWV4: 

Sec.  21.  NWV4NVVV4. 

Containing  2.724.78  acres,  more  or  less. 

The  lands  described  below  may  only  be 
mined  by  underffvund  mining  techniques, 
NO  surface  mining  is  allowed. 

T.  5  N.,  R.  26  E.,  I.M., 
Sec.  23,  SEV4SEV4; 
Sec.  24,  Ni/«tSWV4SWV4: 
Sec.  25,  NV2NWV4: 
Sec.  26,  NWV4NWV4; 
Sec.  27,  S»/^N>/i.  NWV4NEV4SEV4, 

NWV4SEV4,  and  SV2NEV4SEV4: 
Sec.  28,  N'/iS'/i  and  SV2SEV4; 
Sec.  29,  NV2SEV4  and  NV2SWV4SEV4. 
T.  5  N.,  R.  27  E.,  I.M., 
Sec.  16,  N'/^SEV4NEV4.  SW'/.. 

S»/iNEV4SEV4,  NV2NWV4SEV4;  and 

SWV4NWV4SEV4; 
Sec.  19.  NEV4NEV4,  SWV4.NWV4.  and 

W'^SEV4NWV4; 
Sec.  20,  NV2NEV4; 
Sec.  21,NWV4NWV4. 

The  coal  seams  present  in  the 
application  area  are  the  Lower 
Hartshome  Coal  (in  places,  the  Upper 
Hartshome  Coal  may  be  recoverable). 
The  application  area  contains  about  9 
miles  of  cropline.  USGS  CRCM:DP 
reports  cover  the  Western  5.5  miles  of 
the  application  area.  These  reports  show 
that  there  are  four  slope  mines  along  the 
Lower  Hartshome  cropline.  No 
information  on  coal  quantity  and 
quality,  or  the  areal  extent  of  mining  is 
available. 

The  Eastern  seven  miles  of  the 
application  area  has  been  strip  mined. 
Thirty  two  drill  holes  have  been 
identiBed  in  or  near  the  applicatisn 
area.  These  holes  provide  adequate  coal 
quantity  data  for  about  one-third  of  the 
application  area.  Coal  thickness  of  the 
Lower  Hartshome  is  5.6  feet.  Total 
disturbance  would  be  about  1,910.00 
acres. 

Total  recoverable  coal  reserves  are 
estimated  to  be  18,290,200  tons. 

There  are  16  quality  analysis  points  in 
or  near  the  application  area.  The 
following  analysis  for  the  Lower 
Hartshome  Coal  provide  adequate  coal 
quality  data  for  about  one-third  of  the 
application  area:  Moisture — unknown; 


V  olatile  Matter — 20.4  percent;  Fixed 

C  arbon — 68.3  percent;  Ash — 10.5 

I  srcent;  Sulfur — 1.2  percent;  and  BTU/ 

I  H- 13,850. 

Spirface  Owner  Information 

There  are  ten  qualified  surface 
oivners.  Consents  granted  by  the 
c  lalified  surface  owners  have  been  filed 
\  ith  and  verified  by  the  BLM.  Copies  of 
t  lese  consents  are  attached  to  the 
c  itailed  statement  of  sale.  The  lands 
a  id  the  purchase  price  of  the  consents 

e  shown  below: 

5  N.,  R.  26  E.,  I.M.— $2,500 

Sec.  26,  WV2E»/iNEV4  and  WV2NEV4. 

5  N.,  R.  26  E.,  I.M.— $1,700 

Sec.  26,  EV2NWV4. 

5N.,R.26E.,I.M.— $1,100 

Sea  26,  SWV4NfWV4; 

Sec.  27,  NEV4NEV4SEV4. 

5  N.,  R.  26  E..  LM.— $400 

Sec.  27,  NEV4SWV4  and  SEV4SWV4,  lying 

and  being  North  of  the  Arkansas  Western 

Railroad. 
5N.,  R.  26E..I.M.— $745 
Sec.  27,  NWV4SWV4,  and  all  that  portion 

lying  and  being  North  of  the  Arkansas 

Western  Railroad,  within  the 

SWV4SWV4. 
5N.,R.26E.,  I.M.— $900 
Sec.  28.  SV2SWV4. 
5  N..  R.  27  E..  I.M.— $i.395 
Sec.  IS.  lots  2  and  3. 
5  N..  R.  27  E..  I.M.— $2,400 
Sec.  16.  SEV4SEV4  and  SEV4NWV4SEV4. 
5  N..  R.  27  E..  I.M.— $2,400 
Sec.  17,  SEV4SWV4  and  S'/iSE'A. 
5  N..  R.  27  E.,  I.M.— «3,240 
Sec.  20,  NWV4,  less  exception. 

^act  No.  4— Cavanal  Tract— OKNM  91 590 
Q>al  Offered 

The  coal  resource  to  be  offered  in  Tract  No. 
4l(OKNM  91590).  will  be  offered  for  both 
SI  trface  and  underground  mining  methods  in 
ti  e  following  described  lands  located  in 
L  iFlore  County,  Oklahoma: 

7  N.,  R.  24  E.,  I.M. 

Sec.  9,  SEV4SEV4; 

Sec.  10,  SV2NEV4,  SW/4,  and  NV2SEV4; 

Sec.  16.  NEV4NEV4. 

Containing  400.00  acres,  more  or  less. 

Total  recoverable  reserves  are 
estimated  to  be  369,400  tons.  The  coal 
s  tam  present  in  the  application  area  is 
t  le  Secor  Coal.  About  1.5  miles  of 
c  -opline  is  contained  within  the  coal 
1(  lase  application  area.  The  applicant 
s  ibmitted  lithoiogic  logs  for  three  drill 

II  Dies  without  locations  identified.  The 

c  nly  analysis  provided  for  this  tract  was 
s  ipplied  by  the  applicant  as  follows: 
£  Bcor  Coal:  Moisture — 1.2  percent; 
>  olatile  Matter — ^unknown;  Fixed 
C  arbon — unknown;  Ash — 15.2  percent; 
J  ulfixr— 4.5  percent,  and  BTU/lb— 
12.991. 

The  lands  described  below  may  only  be 
t  lined  by  underground  mining  techniques, 
I  0  surface  mining  is  allowed. 
1  .  7  N..  R.  24  E.,  I.M. 


Sec.  10,  SEV4NEV4  and  NV2NV2SWV4: 
Sec.  16,  NEV4NEV4. 

Surface  Owner  Information 

It  has  been  determined  that  there  is 
one  qualified  surface  owner.  A  copy  of 
the  consent  granted  by  the  surface 
ovmer  is  attached  to  the  Detailed 
Statement  of  Sale.  The  legal  land 
description  and  the  purchase  price  of 
this  consent  are  shovra  below: 
T.  7  N.,  R.  24  E.,  LM.— $1,600 

Sec.  10.  SWV4NEV4,  NV2SEV4,  and 
SV2NV2SWy4. 

Rental  and  Royalty 

The  leases  issued  as  a  result  of  this 
lease  offering  wall  require  payment  of  an 
annual  rental  of  $3.00  per  acre,  or 
fi-action  thereof,  and  a  royalty  payable  to 
the  United  States  of  12V2  percent  of  the 
value  for  the  coal  removed  from  a 
surface  mine  and  8  percent  of  the  value 
of  the  coal  removed  from  an 
undergroimd  mine,  the  value  of  the 
coal  will  be  determined  in  accordance 
with  30  CFR§  206.250. 

Notice  of  Availability 

Bidding  instructions  for  the  offered 
tracts  are  included  in  the  detailed 
Statement  of  Coal  Lease  Sale.  Copies  of 
the  Statement  and  proposed  coal  lease 
sale  are  available  upon  request  in 
person  or  by  mail  from  the  New  Mexico 
State  Office,  P.O.  Box  27115, 1474 
Rodeo  Road,  Santa  Fe,  New  Mexico 
87502-0115  or  the  Tulsa  District  Office 
at  the  address  shown  above.  The  case 
files  are  available  for  inspection  during 
normal  business  hours  only  at  the  Santa 
Fe,  New  Mexico,  office  at  the  address 
indicated. 

Dated:  October  7, 1994. 
WilUam  C.  Calkins, 

State  Director. 

(PR  Doc.  94-26113  Filed  10-20-94:  8:45  am] 

BILUNG  COOE  4310-FB-M 

[WY-010-6700-10;  WYW-127879] 

Realty  Action;  Direct  Sale  of  Public 
Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action;  sale  of 
public  land  in  Hot  Springs  County, 
Wyoming. 

SUMMARY:  The  following  public  lands 
have  been  examined  and  identified  as 
suitable  for  disposal  imder  sections  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750; 
43  U.S.C.  1713, 1719). 

Sixth  Principal  Meridian 

T.  43  N.,  R.  95  W.         - 


Section  13.  S>ASE»/4SWV4NW«/4,  NE'/. 
NWV4SWV4,  NV2SEV4NWV!.SWV4,  SWV4 
SW'ASE'ANW'/.,  NEV4SWV4. 

The  above  land  aggregates  62,5  acres  more 
or  less. 

FOR  FURTHER  WFORMATKM  CONTACT: 
Joseph  Vessels,  Area  Manager,  Bureau  of 
Land  Management,  Grass  Creek 
Resource  Area.  P.O.  Box  119,  Worland. 
Wyoming  82401-0119,  (307)  347-9871. 
SUPPt^MENTARY  MF0RMAT10N:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  siirface  estate  and  unreserved 
mineral  estate,  excluding  oil  and  gas 
and  geothermal  resources,  to  the  town  of 
Thermopolis  ptusuant  to  sections  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1713  and  1719.  The  town  of 
Thermopolis  wishes  to  acquire  the  land 
for  a  community  landfill. 

The  proposed  direct  sale  to  the  tovra 
of  Thermopohs  would  be  made  at  fair 
market  value.  Additionally,  the  town  of 
Thermopolis  will  be  reqxiired  to  submit 
a  nonrefimdable  application  fiee  of  S50 
in  accordance  with  43  CFR  subpart 
2720,  for  conveyance  of  part  of  the 
unreserved  mineral  interests  in  the  land. 

The  proposed  sale  is  consistent  with 
the  Grass  Creek  Management 
Frameworii  Plan  and  will  serve  an 
important  pubhc  ob)ective.  The  land 
contains  no  know  public  values.  The 
land  is  within  livestock  grazing 
allotment  numbCT  00506.  The 
enviromnental  assessment  covering  the 
proposed  sale  is  available  for  review  at 
the  Bureau  of  Land  Management, 
Worland  District  Office,  101  South  23rd 
Street,  Worland,  Wyoming. 

Conveyance  of  the  public  land  will  be 
subject  to: 

1.  Reservation  of  rights-of-way  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States,  Act  of 
August  30, 1890  (43  U.S.C.  945). 

2.  Reservation,  to  the  United  States,  of 
oil,  gas,  and  geothermal  resources, 
together  vdth  the  right  to  prospect  for, 
mine,  and  remove  the  minerals. 

3.  Partial  relinquishment  of  the  Hat 
No.  2  mining  claim,  held  by  Wyo-Ben, 
Inc. 

4.  The  purchaser  shall  warrant  that  it 
will  indemnify  and  hold  harmless  the 
United  States  against  liability  that  may 
arise  out  of  any  violation  of  Federal  or 
State  law  in  connection  with  use  of 
these  lands. 

5.  The  purchaser  shall  comply  with 
all  Federal  and  State  laws  applicable  to 
the  disposal,  placement,  or  release  of 
hazardous  substances. 

The  public  land  described  above  shall 
be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  upon 
publication  of  this  notice  in  the  Federal 
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Register.  The  segregative  eBed  will  end 
upon  issuance  of  the  patent  or  270  days 
from  the  date  of  the  publication, 
whichever  comes  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management, 
Darrell  Barnes,  Worland  District        * 
Manager,  P.O.  Box  119,  Worland, 
Wyoming  82401-0119.  Any  adverse 
comments  wrill  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections  this  proposed  realty 
action  wrill  become  fiiwl. 

Dated:  October  13, 1994. 
Joseph  T.  Vessels, 

Grass  Creek  Resource  Area  Manager. 

IFR  Doc.  94-26115  Filed  10-20-94;  8:45  am) 

BILLI<«G  COOE  4310-22-P 


Fish  and  Wildlife  Service 

[PRT-795602] 

Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
w^ith  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.SC.  1531,  etseq.) 

Applicant:  Mr.  Larry  K.  Kamees  and 
Doug  W.  Burkett,  Las  Cruoes,  New 
Mexico. 

The  applicants  request  a  permit  to 
include  take  activities  for  the  Aplomado 
falcon  (Falco  femoralis  septentrionalis) 
for  the  purpose  of  scientific  research 
and  enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 

Addresses:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  of  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
Addresses  above.) 
fames  A.  Yonng, 

Acting  Regional  Director,  Region  2. 
Albuquerque.  New  Mexico. 

IFR  Doc.  94-26137  Filed  10-20-94: 8:45  mm] 

BILUNG  CODE  49tO-«$-M 


CPRT-676811] 

Receipt  of  Applicatfon(s)  for  Pennit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.) 

Applicant:  Regional  Director, 
Southwest  R^ion  (2),  U.S.  Fish  and 
Wildlife  Service,  Albuquerque,  New 
Mexico. 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  plant 
harperella  {Ptilimniuin  nodosum)  for  the 
purpose  of  scientific  research,  and 
enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Ser\'ice  recovery  documents. 

Addresses:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Dirertor,  Ecological  Services, 
US.  Fish  and  Wildlife  Service.  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  of  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
Addresses  above.) 
lames  A.  Young, 

Acting  Regional  Director.  Region  2. 
Albuquerque.  Xew  Mexico. 
IFR  Doc.  94-26138  Filed  10-2&-94;  8:45  air.J 
BILUNG  COOE  4ai»-S$-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Notice  to  the 
Commission  of  Intent  To  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

The  foUovring  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act,  Th?  rules 
provide  that  agricultural  cooperatives 
intending  to  perform  nonmember. 
nonexempt,  interstate  transportation 
must  file  the  Notice.  Form  BOP-102, 
with  the  Commission  within  30  days  of 
its  annual  meeting  each  year.  Any 
subsequent  change  concerning  officers, 
directors,  and  location  of  transportation 
records  shall  require  the  filing  of  a 
supplemental  Notice  within  30  days  of 
such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2).  thi? 
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location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  pubUshed  here  for, 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined 
at  the  Office  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  Knouse  Foods,  Inc. 

(2)  800  Peach  Glen  Rd.,  Peach  Glen, 
PA  17375. 

(3)  Peach  Glen,  PA  17375. 

(4)  Arlene  Jennings,  Peach  Glen,  PA 
17375. 

V«Tion  A.  Williams, 

Acting  Secretary. 

(FR  Doc.  94-26155  Filed  10-20-94;  8:45  am] 

BILUNO  COOe  703»-01-«l 


Notice  of  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  Parent  corporation  and  address  of 
principal  office:  Osram  Sylvania  Inc., 
100  Endicott  Street,  Danvers,  MA  01923. 

B.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations, 
address  and  state  of  incorporation: 
Sylvania  Lighting  Services  Corp., 
Incorporated  in  State  of  E)elaware. 
Vernon  A.  Williams, 

Acting  Secretary. 

[FR  Doc.  94-26157  Filed  10-20-94;  8:45  am] 
BILUNO  COOC  703S-01-M 

[Finance  Docket  No.  32581] 

Camp  Chase  Industrial  Railroad 
Corporation— Acquisition  and 
Operation  Exemption— Line  of 
Consolidated  Rail  Corporation 

Camp  Chase  Industrial  Railroad 
Corporation,  a  noncarrier,  has  filed  a 
notice  of  exemption  to  acquire  and 
operate  approximately  14  miles  of  rail 
line  known  as  the  Camp  Chase 
Industrial  Track  owned  by  Consolidated 
Rail  Corporation,  between  Columbus 
and  Lilly  Chapel,  OH  (milepost  141.4 
and  milepost  155.4).  The  parties 


in  tended  to  consiunmate  on  or  after 
a:toberlO,  1994.' 

Any  comments  must  tie  filed  with  the 
C  tmmission  and  served  on:  John  D. 
Heffiier,  Rea,  Cross,  &  Auchincloss, 
Siite  420, 1920  N  Street  NW.. 
W  ashington,  DC  20036. 

This  notice  is  filed  under  49  CFR 
i:  50.31.  If  the  notice  contains  false  or 
m  sleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
e>  emption  under  49  U.S.C.  10505(d) 
m  ly  be  filed  at  any  time.  The  filing  of 
a  >etition  to  revoke  will  not 
ai  tomatically  stay  the  transaction. 

)ecided:  October  14, 1994. 

)y  the  Commission,  David  M.  Konschnik, 
Di  ■ector.  Office  of  Proceedings. 
Vi  mon  A.  Williams, 
At  ting  Secretary. 

(F  I  Doc.  94-26156  Filed  10-20-94;  8:45  am] 
BH  UNO  COOE  7035-01-P 


[Dbcket  No.  AB-65  (Sul>-No.  420X);  Docket 
N(l  AB-227  (Sub-No.  5X)] 

CSX  Transportation,  Inc.— 

Abandonment  Exemption— Fayette  and 

VV^tmoreland  Counties,  PA;  The 

W  reeling  &  Lake  Erie  Railway 

C4  mpany— Discontinuance  of 

Tr  ickage  Rights  Exemption — Fayette 

ar  d  Westmoreland  Counties,  PA 

:SX  Transportation,  Inc.,  (CSXT)  and 
Tl  e  Wheeling  &  Lake  Erie  Railway 
Cc  mpany  (W&LE)  have  filed  a  verified 
no  tice  under  49  CFR  1152  Subpart  F— 
£;i  empt  Abandonments  and 
Di  icontinuances  for  CSXT  to  abandon 
anjd  W&LE  to  discontinue  trackage 
ridhts  over  9.56  miles  of  rail  line 
be  ween  milepost  0.00  at  Broad  Ford 
an  i  milepost  9.56  at  Mt.  Pleasant,  in 
Fa  yette  and  Westmoreland  Counties, 
P^  . 

:SX  and  W&LE  certify  that:  (1)  No 
loi  al  traffic  has  moved  over  the  line  for 
at  east  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted;  (3)  no 
fo:  mal  complaint  filed  by  a  user  of  rail 
se  vice  on  the  Une  (or  by  a  State  or  local 
go  /emment  entity  acting  on  behalf  of 
svj  :h  user)  regarding  cessation  of  service 
o\  3T  the  Une  either  is  pending  with  the 
O  mmission  or  with  any  U.S.  District 
C(  urt  or  has  been  decided  in 
CO  nplainant's  favor  within  the  last  2 
ye  irs;  and  (4)  the  requirements  at  49 
CI  R  1105.7  (environmental  report),  49 
CI  R  1105.8  (historic  report),  49  CFR 


no 


1105.11  and  1152.50(d)(1)  (notice  to 
government  agencies),  and  49  CFR 

1105.12  (newspaper  publication)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandoiunent  shall  be  protected  under 
Oregon  Short  Line  fl.  Q). — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  employees 
are  adequately  protected,  a  petition  for 
partial  revocation  under  49  U.S.C. 
10505(d)  must  be  filed. 

This  exemption  will  be  effective 
November  20,  1994,  unless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  statements  of 
intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  '  must 
be  filed  by  October  31. 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  imder  49  CFR  1152.28  must 
be  filed  by  November  10, 1994.  An 
original  and  10  copies  of  any  such  filing 
must  be  sent  to  the  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  In  addition,  one 
copy  must  be  served  on  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc., 
500  Water  St..  J150.  Jacksonville.  FL 
32202,  and  William  A.  Callison,  The 
Wheeling  &  Lake  Erie  Railway 
Company,  100  East  First  St..  Brewster. 
OH  44613. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  and  W&LE  has  filed  an 
environmental  report  which  addresses 
the  abandonment's  and 
discontinuance's  effects,  if  any,  on  the 
enviroiunent  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
October  26, 1994.  A  copy  of  the  EA  may 
be  obtained  by  writing  to  SEA  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser  at  (202)  9276248. 
Comments  on  environmental  and 


Under  49  CFR  1150.32(b),  an  exemption  does 
become  effective  until  7  days  after  the  notice 
is  I  lied.  Here,  the  notice  of  exemption  was  not  filed 
un  il  October  4, 1994,  and  thus  the  exemption  was 

effective  until  October  11, 1994.  Petitioner's 
rej  resentative  has  confirmed  that  the  correct 
coi  summation  date  is  on  or  after  October  11, 1994. 


'  The  Commission  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Commission  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Commission  may  take  appropriate  action 
before  the  exemption's  effective  date. 

'See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  LC.C.2d  164  (1987). 

'The  Commission  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  October  14, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 
[FR  Doc.  94-26154  Filed  10-20-94:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

( 1 )  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  toprepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division.  Suite  850. 
WCTR,  Washington.  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Dissemination  Report  (Transmittal 
of  Political  Propaganda) 

(2)  Form  CRM-159.  Criminal 
Division. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for  profit,  non-profit 
institutions,  small  businesses  or 
organizations.  Form  CRM-159  is  used 
by  registrant  to  record  dissemination  of 
political  propaganda  within  48  hours  of 
initial  dissemination  under  the 
provisions  of  22  U.S.C.  611  et  seq. 

(5)  3,600  annual  respondents  at  .5 
hours  per  response. 

(6)  1 ,800  annual  burden  hours. 

(7)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  October  17.  1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

|FR  Doc.  94-26110  Filed  10-20-94:  8:45  am) 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 


(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  noti^ 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  9s  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850. 
WCTR,  Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Amendment  to  Registration  or 
Supplemental  Registration  Reports 
(Foreign  Agents). 

(2)  Form  CRM-158.  Criminal 
Division. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for  profit,  non-profit 
institutions,  small  businesses  or 
organizations.  Form  CRM-158  is  used  in 
registration  of  foreign  agents  when 
changes  are  required  under  provisions 
of22  U.S.C.  61  let  seg. 

(5)  200  armual  respondents  at  1.5 
hours  per  response. 

(6)  300  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  October  17. 1994. 

Rotiert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

IFR  Doc.  94-26109  Filed  10-20-94;  8:45  am) 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 


Papenvork  Reduction  Act  (44  USC 
chapter  35)  uad  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1 )  The  title  of  the  form/coUectioa; 

(2)  The  agency  form  number,  if  any. 
and  the  appUcable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
uut  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the  ^ 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  espcially  regarding  the  estimated 
public  burden  and  associated  response 
lime,  should  be  directed  to  the  OMB 
reviewer.  Mr.  Jeff  Hill  on  (202)  395- 
7340  and  to  the  Department  of  Justice's 
Clearance  Officer.  Mr.  Robert  B.  Briggs. 
on  (202)  514-4319.  If  you  anticipate 
commenting  on  a  form/coilectian.  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  Department  of  Justice 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
OfBce  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington,  DC  20503,  and  to 
Mr.  Robert  B,  Briggs.  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division,  Suite  850.  WCTR.  Washington, 
DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Exhibit  A  to  Registration 
Statement  of  Individuals  (Foreign 
Agents). 

(2)  Form  CRM-157.  Criminal 
Division. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for  profit,  non-profit 
institutions,  small  businesses  or 
organizations.  Form  CRM-157  is  used  to 
register  foreign  agents  as  required  by  22 
IJ.S.C.  611  et  seq.,  and  must  be  utilized 


per 


wit  lin  ten  days  of  date  contract  is  made 
or  \  .hen  initial  activity  occurs, 
wh  chever  is  first. 

(I  )  75  aimual  respondents  at  .49  hours 
response. 

(I  )  38  annual  burden  hours. 
)  Not  applicable  under  Section 
35C  4(h)  of  Public  Law  96-511. 

P  jblic  comment  on  this  item  is 
enc  Miraged. 

D  ited:  October  17. 1M4. 
Rol  srt  B.  Briggs, 

Dej;.  irtmenl  Clearance  Officer,  Departmeril  of 

fust  ce. 

|FR  D(x:  94-26108  Filed  10-20-94;  B:45  ami 
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lnf(  rmation  Collections  Under  Review 


'  he  Office  of  Management  and  Budget 
(Of  IB)  has  been  sent  the  following 
ection{s)  of  information  proposals 
review  under  the  provisions  of  the 
Paj  erwork  Reduction  Act  (44  USC 
ch£  pter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 

list  was  published.  Entries  are 
grcLped  into  submission  categories, 
wil  1  each  entry  containing  the 
fol  owing  information: 

The  title  of  the  form/collection;  " 
!)  The  agency  form  number,  if  any. 
an(  the  applicable  component  of  the 
De  )artment  sponsoring  the  collection; 
( \)  How  often  the  form  must  be  filled 

or  the  information  is  collected; 
( I)  Who  will  be  asked  or  required  to 
res  jond.  as  well  as  a  brief  abstract; 

( >]  An  estimate  of  the  total  number  of 
res  }ondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
res  3ond; 

I  >)  An  estimate  of  the  total  public 
bu  den  (in  hoius)  associated  with  the 
CO  lection:  and. 

7)  An  indication  as  to  whether 
Sc  ;tion  3504(h)  of  Public  Law  96-511 
ap  )lies. 

.1  '.ommonts  and/or  suggestions 
ref  arding  the  item(s)  contained  in  this 
no  ice,  especially  regarding^e 
esl  i  mated  public  burden  and  associated 
res  ponse  time,  should  be  directed  to  the 
Of  IB  reviewer.  Mr.  Jeff  Hill  on  (202) 
39  )-7340  and  to  the  Department  of 
Jui  tice's  Clearance  Officer.  Mr.  Robert  B. 
Br  ggs,  on  (202)  514-4319.  If  you 
an  icipate  commenting  on  a  form/ 
CO  lection,  but  find  that  lime  to  prepare 
su  .h  comments  will  prevrait  you  from 
pr  )mpt  submission,  you  should  notify 
th  '.  OMB  reviewer  and  the  Department 
of  [ustice  Clearance  Officer  of  your 
in  ent  as  soon  as  possible.  Written 
CO  nments  regarding  the  burden 
es  imate  or  any  other  aspect  of  tlie 
cc  lection  may  be  submitted  to  Office  of 
In  ormation  and  Regulatory  Affairs, 


Office  of  Management  and  Budget. 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Office,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850. 
WCTR.  Washington.  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Registration  Statement  of 
Individuals  (Foreign  Agents). 

(2)  Form  CRM-153.  Criminal 
Division. 

(3)  On  Occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for  profit,  non-profit 
institutions,  small  businesses  or 
organizations.  Form  CRM-153  contains 
registration  statement  and  information 
used  for  registering  foreign  agents  under 
22U.S.C.  611  etseq. 

(5)  100  annual  respondents  at  1.5 
hours  per  response. 

(6)  150  aimual  burden  hours. 

(7)  Not  applicable  vmder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encoiuaged. 

Dated:  October  17. 1S94, 
Robert  B.  Briggs. 

Departmerxt  Clearance  Officer.  Dtptirtinent  of 

Justice. 

|FR  Doc.  94-26104  Filed  10-20-94;  8:45  am) 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  fiie  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 
111(5)  An  e^imate  of  the  total  number 
of  respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  PubUc  Law  96-511 
applies. 
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Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  HjU  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
Comments  regarding  the  burden 
SKtimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Supplemental  Registration 
Statement  of  Individuals  (Foreign 
Agents). 

(2)  Form  CRM-154.  Criminal 
Division. 

(3)  Semi-annually. 

(4)  Individuals  or  households. 
Businesses  or  other  for  profit,  Non-profit 
institutions,  Smedl  businesses  or 
organizations.  Form  CRM-154  contains 
registration  statement  and  information 
used  for  registering  foreign  agents  under 
22  U.S.C.  611  et  seq. 

(5)  2,400  aimual  respondents  at  1.375 
hours  per  response. 

(6)  3,300  annual  burden  hours. 

(7)  Not  appUcable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encoLU-aged. 

Dated:  October  17. 1994. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  94-26105  Filed  10-20-94;  8:45  am] 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
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last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  PubUc  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fi'om 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Exhibit  B  to  Registration  Statement 
(Foreign  Agents). 

(2)  Form  CRM-155.  Criminal 
Division. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for  profit,  non-profit 
institutions,  small  businesses  or 
organizations.  Form  CRM-155  is  used  to 
augment  the  registration  statement  of 
foreign  agents  as  required  by  the 
provisions  of  22  U.S.C.  611  et  seq., 
within  ten  days  of  the  date  a  contract  is 
made  or  when  initial  activity  occurs, 
whichever  is  first. 


(5)  75  annual  respondents  at  .33  hours 
per  response. 

(6)  25  annual  burden  hours. 

(7)  Not  appUcable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  October  17, 1994. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  94-26106  Filed  10-20-94;  8:45  am) 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  buriden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
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Clearance  0£Bcer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
fustice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  CoUectioa 

(1)  Short-Form  Registration  Statement 
of  Individuals  (Foreign  Agents). 

(2)  Form  CRM-156.  Criminal 
Division. 

(31  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for  profit,  non-profit 
institutions,  small  businesses  or 
organizations.  Form  CRM-156  is  used  to 
register  foreign  agents  as  required  by  22 
U.S.Q611  etseq. 

(5)  350  annual  respondents  at  .429 
hours  per  response. 

(6)  150  annual  burden  hours. 

(7)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Dated:  October  17. 1994. 
Robert  B.  Briggs. 

Department  Qearance  Officer,  Department  of 
lustice. 

(FR  Doc.  94-26107  Filed  10-20-94;  8:45  ami 
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Drug  Enforcement  Administration 

Alvin  A.  Chester,  Mi).;  Revocation  of 
Reyistiation 

On  March  1 1, 1994.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Alvin  A.  Chester. 
M.D..  of  Albuquerque,  New  Mexico, 
proposing  to  revoke  his  DEA  Certificate 
of  Registration,  AC3247738,  and  to  deny 
any  pending  applications  for 
registration  as  a  practitioner.  21  U.S.G 
823(f)  (1992).  Hie  basis  for  the  Oder  to 
Show  Cause  was  that  Dr.  Chester  lacked, 
authority  to  handle  controlled 
substances  in  the  State  of  New  Mexico. 
21  U.S.C.  824(a)(3),  and  that  his 
continued  registration  would  be 
inconsistent  with  the  public  interest,  as 
the  term  is  used  in  21  U.S.Q  823(f)  and 
824(a)(4). 

The  Oder  to  Show  Cause  was  sent  to 
Dr.  Chester's  registered  location  in 
Albuquerque,  New  Mexico  by  registered 
mail  on  March  11. 1994.  and  a  signed 
receipt  was  returned  to  DEA  indicating 
a  delivery  date  of  March  19, 1994.  More 
than  thirty  days  have  passed  since  the 
Oder  to  Show  Cause  was  delivered  to 
Dr.  Chester's  registered  address.  The 
DEA  has  received  no  response  from  Dr. 
Chester  or  anyone  purporting  to 
represent  him.  Therefore,  pursuant  to  21 
CFR  1301.54(d).  the  Deputy 
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Adm  inistrator  finds  that  Dr.  Chester  has 
waiv  jd  his  opportunity  for  a  hearing  on 
the  ii  sues  raised  by  the  Oder  to  Show 
Caus ;.  The  Deputy  Administrator  has 
careiilly  considered  the  investigative 
file  ii  1  this  matter  and  enters  his  final 
ordei  based  on  the  provisions  of  21  CFR 
130l|54(e)  and  1301.57. 

Has  Dkeputy  Administrator  finds  that 
on  D  3cember  2, 1992,  the  New  Mexico 
Boar  1  of  Medical  Examines  (Medical 
Boar  1)  revoked  Dr.  Chester's  medical 
licen  se.  The  Medical  Board  found  that 
Dr.  C  bester  had  committed  fraud  or 
misr  (presentation  in  applying  for  and 
proc  iring  a  license  to  practice  medicine 
in  th  i  State  of  New  Mexico  in  that  he 
fail»  I  to  disclose  a  prior  conviction  by 
mililpry  court-martial.  The  Medical 
Board  also  found  that  he  had  engaged  in 
grosily  negligent  practice  of  medicine 
and  nnwise  and  injudicious  prescribing 
practices,  both  of  which  included 
inappropriate  use  of  Schedule  II  and  IV 
controlled  substances.  The  Kfedical 
Boaid  concluded  that  the  cumulative 
patt«  m  of  Dr.  Chesttf's  medical  practice 
demi  mstrated  his  incapacity  or 
inco  npetence  to  practice  medicine.  On 
)une  8, 1993.  the  New  Mexico  Board  of 
Phai  macy  (Pharmacy  Board)  revoked  Dr. 
Che:  ter's  controlled  substance 
regis  Lration  because  the  Medical  Board 
had  -evoked  his  practitioner's  license 
and  because  he  had  failed  to  notify  the 
Fhaitiiacy  Board  of  that  action. 

Tl  e  Deputy  Administrator  has 
cons  istenUy  held  that  DEA  cannot 
mail  tain  the  registration  of  a 
practitioner  who  is  without  State 
authority  to  handle  controlled 
subs  ances.  Nathaniel  S.  Lehrman,  M.D.. 
59  F  ^  44780  (1994)  and  Franz  A. 
Ara.  aky.  M.D.,  59  FR  42074  (1994);  see 
also  Elliot  Monroe,  M.D.,  57  FR  23246 
(199C)  and  Bobby  Watts.  M.D..  53  FR 
1 19io  (1987).  Dr.  Chester  is  not 
aulb  orized  to  administer,  dispense, 
pros  :ribe,  or  otherwise  handle 
conl  rolled  substances  in  the  State  of 
New  Mexico  wherein  he  is  registered 
witl  the  DEA.  In  light  of  this,  the 
Dep  ity  Administrator  concludes  that  it 
is  ni  it  necessary  to  address  whether  Dr. 
Che  iter's  continued  registration  is 
othe  rwise  consistent  with  the  public 
inte  est. 

Bi  sed  on  the  foregoing,  the  Deputy 
Adr  linistrator  of  the  Drug  Enforcement 
Adr  linistration  concludes  that  DtT 
Che  Iter's  DEA  r^istration  must  be 
rev(  ked.  21  U.S.C.  824(a)(3). 
Ace  jrdingly.  the  Deputy  Administrator 
of  t  e  Drug  Enforoement 
Adi  linistration.  pursuant  to  the 
autl  ority  vested  in  him  by  21  U.S.C  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  T?  23637),  hereby  orders  that  DEA 
Cer  ificate  of  Registration  AC3247738, 
pre  iously  issued  to  Alvin  A.  Chester. 


M.D..  be,  and  it  hereby  is,  revoked,  and 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  d^ed.  This  order  is 
effective  on  October  21. 1994. 

Dated:  October  14, 1994. 
Stephen  H.  Gnmm, 

Deputy  Administrator. 

(FR  Doc.  94-26088  Filed  10-20-94.  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigetions  Regarding  Certificatioiis 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Emplo}rment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Titie  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  October  31, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the; 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  31, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  N\V.. 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  3rd  day  of 
October,  1994. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  £r  Bccmploymenl 
Sen-ices,  Office  ofTrade  Adjustment 
Assistance.  ' 
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Petitioner  Union^yoftef/fe  n v- 


BASF  Corp  (WkFS^  . 

Wailut<u  Agribusiness  Co  (JLWU)  

Van  Heusen  Waretxxjse  (Wri(s) 

Teledyne  Pines  Division  (Wkrs) 

Coordinated  Apparel  Group  (Wkrs)  ... 

MagneTek.  Inc  (Wkrs)  

H&R  Blocks  (Co) 

Natenai  ItedkxU  Care  (Wkrs) 

Lyon  Fashion.  Inc  (Wkr^ 

Lyon  Fashion,  hw  (Wkrs) 

Leader  Dye  and  Finishing  (ACTWU)  _ 

Finch  Mfg  (Wkrs) 

Excelled  Stieepekin  &  Leather  Coat 

(Wkrs). 

Sung  Sportswear,  Inc  (Wkrs> 

Square    D    Corp— Group    Schneider 

(IBEW). 
London  Fog  Irxlustries  (J^\vs)  

H.  L  Miller  &  Son.  Inc  (Co)  

Europa  Fashions.  Inc  (ILGWU)  

Texaco     Exploration    &     Production 

(Wkis). 
London  Fog  Industries  (Wkrs) 


Location 


'  LoMdand.  TN 

,  Wailuku.  H» 

West  Hazleton,  PA 

Aurora,  IL 

Orwigstxirg,  PA  .... 

Kokomo.  IN  

Fortts,  WA  

McAllen,  TX 

Mifflintown,  PA  . 

,  McAlisterville,  PA  . 

Paterson,  NJ  

West  Prttston,  PA  . 
Edison.  NJ 


Stroudstxjrg,  PA 
Milwaukee.  Wt ... 


:  Eldersburg,  UD 


lola,  KS  

Garfield.  NJ 
Tutea,  OK  ... 


Williamsport.  MD 


APPENOtX 


Date  re- 
ceived 


1003/94 
1»03/94 
10/03/94 
^OI03t94. 
10/03/94 
10/03/94 
1(V03/94 
10^03/94 
10^3/94 
10/03/94 
10/03/94 
10/03/94 
10/(a«4 

10*03/94 
10/03/94 

t(y03/94 

10/03/94 
10/03/94 
10/03/94 

10'03i^4 


Date  at  peti- 
tion. 


09/19/94 
09/14/94 
09/21/94 
09/1 2«4 
0^20/94 
09/19/94 
09/20«4 
09/19/94 
09/19/94 
09/19/'94 
08/01/94 
09/16/94 
09/20/94 

08'01/94 
09/21/94 

09'23/'94 

03/21/94 
09/15.'94 
09/22,'94 

09/23/94 


Petition  No. 


30,360 
30,361 
30.362 
30.363 
30,364 
30.365 
30,366 
30,367 
30.368 
30.369 
30.370 
30,371 
30.372 

30.373 
30.374 

30.375 

30.376 
30.377 
30,378 

30.379 


Articles  pfoduced 


Hosiery  Varr*. 

Pineapple. 

WaretKXJS& 

lifechineToote 

Knitted  Shirts. 

Electric  Motors. 

Red  Shakes  and  Shingies. 

MkScal  Dialysis  Products. 

Lacfies'  Dresses. 

Ladies'  Dresses. 

Dye  A  Fmisriing  Services. 

Rotary  Pmcessing  Equipment 

Sheepskin  &  Leather  Coats. 

Ladies'  Blouses. 

Low  Voltage  Transtormers. 

Ladies'  &  Men's  Rainwear  &  Outer- 


Ladies'  Dresses. 
Ladies' Jackets. 
Oil  and  Gas. 

Ladies'  &  Men's  Rainwear  &  Outer- 
wear. 
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(TA-W-29,965] 

Benicia  Industries,  lr>c,  Benicia,  CA; 
Notice  of  Negative  Determination 
Regarding  Appiication  for 
Reconsideration 

By  an  application  dated  August  23, 
1994,  Lodge  #1173  of  the  Automotive 
Machinists  Union  (lAM)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  July  28, 1994  and  published  in  the 
Federal  Register  on  August  15. 1994  (59 
FR  41792). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  ff  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in.  the  detemuaation  of  iexis  not 
previously  considered:  or 

(3)  If  itt  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
deciskuL 

The  findings  show  that  the  workers 
are  engaged  in  predeliver)'  services  for 
tmpocted  Mazda  automobiles  prior  to 
transfering  these  vehicles  to  automotive 
dealershps.  Installing  components — 


radios,  bumpers,  emblems  and 
performing  repairs  on  imported 
automobiles  would  not  provide  a  b<isi!> 
for  a  worker  group  certification. 

The  dominant  cause  for  the  layoffs  at 
Benicia  was  a  corporate  decision  to 
eliminate  the  Benicia  focihty  and 
perform  the  predelivery  services  at  two 
other  west  coast  ports.  Worker 
separations  resulting  from  a  domestic 
transfer  of  activity  would  not  provide  a 
basis  for  a  worker  group  certification. 

Conclusion 

After  reviow  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  kw  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  D.C,  this  1 1th  dav 
of  October  1994. 
Victor  |.  Tmnzo. 

Program  Manager.  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  94-26174  Filed  10-20-94;  8:45  dn:| 
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rTA-W-29,763J 

General  Electric  Company  Aircraft 
Engine  Division,  Lynn,  MA;  Notice  of 
Negative  Determination  Regarding 
AppOcation  for  Reconsideration 

By  an  application  dated  August  38, 
1994,  Local  •201  of  the  International 
Union  of  Electrical  Workers  (lUt) 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance,  TA.^. 
The  denial  notice  was  pubhshed  in  the 
Federal  Register  on  August  15.  1994  (59 
FR  41792). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1 )  If  it  appears  on  the  basis  of  facts 
not  pre\iousIy  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  U  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideratioa  of  the 
decision. 

Investigation  findings  show  that  the 
workers  produced  jet  aircraft  engines. 

The  union  states  that  althougji 
imports  of  iet  engines  did  not  decrease 
absolutely  they  did  increase  relative  to 
domestic  shipoieats  of  jet  engines.  The 
union  also  stated  tbet  the  production  of 
parts  for  its  iet  en^nes  are  b«ng 
manufactured  offshore  resulting  in 
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fewer  jobs  at  Lynn's  General  Electric 
plant. 

The  dominant  cause  for  the 
downsizing  at  Lynn  was  the  decrease  in 
the  Federal  Government's  defense 
budget  for  jet  engines  and  fewer 
opportunities  to  break  into  the 
commercial  airline  business.  Lynn'sjet 
engine  production  was  90  percent 
military,  10  percent  commercial. 

Further,  less  than  5  percent  of  the  jet 
engine  parts  are  outsourced  overseas 
and  this  is  a  growing  phenomenon  with 
new  orders  for  customers  in  other 
counties  in  order  to  sell  them  jet 
engines.  The  Lynn  workers  never 
produced  the  component  parts  for  these 
new  orders.  Most  of  the  outsourced 
component  parts  are  not  imported  to  the 
U.S. 

With  respect  to  the  Department's 
certiBcations  for  Babco  Textron  (TA-W- 
28,716)  and  Walbar  (TA-W-28,633) 
both  worker  groups  met  all  the  statutory 
criteria  for  a  worker  group  certification. 
Both  worker  groups  produce  component 
parts  for  Lynn's  GE  engines.  A 
substantial  portion  of  their  component 
work  which  was  produced  domestically 
was  outsourced  to  firms  in  other 
countries. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  D.C.,  this  11th  day 
of  October  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reejnployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  94-26173  Filed  10-20-94;  8:45  am] 
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Notice  of  Detenninations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustm«nt  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
simimaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  October,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 


req  jirements  of  Section  222  of  the  Act 
mu  !t  be  met. 

( .)  That  a  significant  number  or 
pre  lortion  of  the  workers  in  the 
wo  kers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
orfartially  separated, 

(i)  That  sales  or  production,  or  both, 
of  tne  firm  or  subdivision  have 
dec  reased  absolutely,  and 

( I)  That  increases  of  imports  of 
art  cles  like  or  directly  competitive  With 
art:  cles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
sep  orations,  or  threat  thereof,  and  to  the 
abs  Dlute  decline  in  sales  or  production. 

Ne  lative  Detenninations  for  Worker 


Ad 


ustment  Assistance 


1 1  each  of  the  following  cases  the 
inv  sstigaiion  revealed  that  criterion  (3) 
haj  not  been  met.  A  survey  of  customers 
inc  icated  that  increased  imports  did  not 
coi  tribute  importantly  to  worker 
sep  arations  at  the  firm. 
TA  -W-30, 1 1 6;  Miller  Redwood 

Plywood,  Grants  Pass,  OR 
TA  -W-30,006;  Imperial  Metal  &■ 

Chemical  Co.,  Holyoke,  MA 
TA  -W-30.040;  Panhandle  Equipment 

Co.,  Pampa,  TX 
T/  -W-30.140;  A.F.  Industries,  Great 

Falls,  SC 
T/  -W-30,183;  The  Benstock  Co.. 

Buffalo,  NY 
T/  -W-30,154;Sanofi  Bio  Industries. 

Wapato.  WA 
T/  -W-30,081:  Pyle  National.  Inc..  An 

Amphenol  Co.,  Chicago,  IL 
T/  -W-29,984:  Hoffend  Sr  Sons,  Inc., 

Honeoye,  NY 
T/  -W-29,968;  Tampella  Power. 

Williamsport,  PA 
TJ  -W-30,215;  Babcock  6-  Wilcox 

Special  Metals  Plant,  Koppel.  PA 
TJ  -W-30. 212;  Knight  Engineering  &■ 

Plastics.  Inc..  Warwood,  WV 
a  the  following  cases,  the 
in  estigation  revealed  that  the  criteria 
foi  eligibility  have  not  been  met  for  the 
ret  sons  specified. 
T/  -W-30,254;  Pegasus  Gold  Corp., 

Butte  Exploration,  Butte,  MT 
'  'he  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
ur  der  Section  222  of  the  Trade  Act  of 
19^4. 
Tj  -W-30.060:  Northrop  Corp.,  Rico 

Rivera,  CA 
ncreased  imports  did  not  contribute 
in  portantly  to- worker  separations  at  the 
fir  n. 
Ti  -W-29,658;  Tektronix  Test  Sr 

Measurement  Div.,  Beavertan,  Olf 
ncreased  imports  did  not  contribute 
in  portantly  to  worker  separations  at  the 
fii  n. 


TA-W-30,309;  Centrilift,  Claremore.  OK 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-30,301;  Scab  Rock  Feeders,  Inc.. 

Othello,  WA^ 
The  workers'  firm  does  not  produce 
an  article  as  reqiaired  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-29,847  &■  TA-W -29, 847 A;  Mosley 

Machinery  Co.,  Inc.,  Waco,  TX  &■ 

Mosley  Service  Co.,  Waco,  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-30,002;  Grumman  Corp., 

Grumman  Space  Station 

Engineering  &■  Integration 

Contractor  Div.,  Houston,  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-30,243;  Occidental  Chemical 

Corp.,  Agricultural  Products  Group, 

White  Springs,  FL 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-30,229;  Maui  Pineapple  Co.,  Inc., 
Kahului.  HI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  8. 
1993. 

TA-W-30,237:  Cohen  Brothers  Dress 
Corp.,  New  York,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  4, 
1993. 

TA-W-30,275;  Brown  Shoe  Co., 
Steelville,  MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  18, 
1993. 

TA-W-30,07a:  Vygen  Corp.,  Ashtabula. 
OH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  17, 
1993. 

TA-W-30,1 15;  Parker  Hannifin  Corp.. 
Berea,  KY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  24, 
1993. 

TA-W-29,979;  Xerox  Corp.,  Office 
~  Document  Products  Div.,  Henrietta. 

NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  8, 
1993. 
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TA-W-30,1 82:  Exxon  Co.  USA. 
Southwestern  ProducUen  Div.. 
Midland,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  8. 
1993. 

TA-W-30,1 55:  Ohio  Beef  Corp. 

(Formerly  Sandusky  Dressed  Beef). 
Sandusky,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  21, 
1993. 

TA-W-30.210:  Mag^ol,  Inc..  West 
Seneca,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  4, 
1993. 

TA-W-29.744:  Xerox  Corp..  Webster. 
NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  29. 
1993. 

TA-W-30J05:  SmUh  Corona  Corn.. 
Cortland.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
21,1994. 

TA-W-3C.  1 74:  H.K  Rosinsky  6- Co..     ' 
Inc..  Philadelpbia,  PA 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  September 
29, 1993. 

TA-W-30.158:  Hampton 

Manufacturing.  Inc..  Meadows  of 
Van.  VA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  14. 
1993. 

TA-W-30.241:  Allied  Signal,  lac. 
DanviUe,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  10, 
1993. 

T.'\-W-30.119:  Apparel  Belt  Resource. 
New  York.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  9, 
1993. •• 

TA-W-30.120:  Mobil  Exploration  & 
Production  U.S..  Inc  (MEPUS) 
Headquartered  in  Dallas,  TX  and; 

TA-W-30.120A  MEPUS.  Dallas 

Affiliate,  Headquartered  in  Dallas, 
fx  &  Operating  at  Other  Sites  in 
the  Following  States:  B:  AL,  C;  CA. 
D:  CO,  E;  KS.  F:  LA.  G:  OK.  H:  TX 
A  certification  was  issued  covering  all 

woriters  separated  on  or  after  April  30. 

1994. 

TA-W-30,120I:  MEPUS,  Bakerfield  Div.. 
Headquartered  in  Bakersfield,  CA  6- 
Operating  at  Other  Sites  in  The 
Following  States:  J:  CA.  K:  CO.  L: 
TX.M:WY  , 


A  certification  was  Issued  covering  all 
workers  separated  on  or  after  April  30. 
1994. 

TA-W-30.120N;  MEPUS.  Houston  Div.. 
Headquartered  in  Houston.  TX  &■ 
Operating  at  Other  Sites  in  the 
FoUoning  States:  O;  CA.  P:  LA.  Q. 
NM.  R:  OK.  S;  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  30. 
1994. 

TA-W-30.  t20T:  MEPUS.  Uberal  Div.. 
Headquartered  in  Liberal  ..KS  &■ 
Operating  at  Other  Sites  in  The 
Following  States:  U:  CO.  V:  KS.  IV. 
OK 

A  certification  was  issued  covering  al! 
workers  separated  on  or  after  April  30. 
1994. 

TA-W-30.120:  MEPUS.  Midland  Div. 
Headquartered  in  Midland  TX  8- 
Operating  at  Sites  in  the  Following 
States:  Y:  CO.  Z:  NM.  AA:  TX.  BB: 
UT 

A  certification  was  issued  covering  all 
workers  separated  oo  or  after  April  30. 
1994. 

TA-W-30.120CC:  MEPUS.  New  Orleans 
Div..  Headquartered  in  New 
Orleans.  LA  &■  Operating  at  Other 
Sites  in  The  Following  States:  DD: 
AL.  EE:  AR.  FF:  FL.  GG:  GA.  HH: 
.  LA.  U.  MS.  //;  ;af,  KK.  OK  LL  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  30.  • 
1994 

TA-W-30.121:  Mobil  E\ploraUon  and 
Producting  Services,  Inc  (MEPSll. 
Headquartered  in  Dallas.  TX  B- 
Operating  at  Other  Sites  in  The 
Following  States:  A:  CA.  B:  CO.  C. 
FL.  D:  lA.  E:  KS.  F:  KY.  G;  LA.  H: 
MO.  I:  A«S.  /.  MT.  K.  NM.  L,  OK.  M. 
TN.  N:  TX.  O;  UT.  P;  WA.  Q;  WY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  30. 

1994. 

TA-W-30.122:  Mobil  Exploration  and 
Producing  Technical  Center 
(MEPTEC).  Headquartered  in 
Dallas,  TX  &  Operating  at  Other 
Sites  in  The  Following  States:  A. 
CA.  B:  CO.  C:  KS.  D:  LA.  E:  TX. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  30. 
1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 


eligibility  to  apply  kx  N^\FTA-TAA 
issued  during  the  month  of  October 
19e4. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  appiv  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Sedicn  250 
of  die  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely; 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased; 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Detenninations  NAFTA-TAA 

NAFTA-TAA-O0216:  ACE  Radio 

Control.  Inc.,  Higgins\ille,  MO 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  that 
decreased  their  purchases  from  ACE 
Radio  Control.  Inc.  revealed  that  most  of 
the  respondents  did  not  purchase  any 
imported  airplane Idts  or  battery  c>clers 
from  Mexico  or  Canada  during  the 
periods  under  investigation. 
NAFTA-TAA-00219:  Ward  Paper  Co..  A 

Division  of  International  Paper. 

Merrill  W7 
The  investigati(Hi  ie\-eaied  that 
criteria  (3)  and  criteria  (4^  were  not  met. 
A  survey  of  major  customers  that 
decreased  their  purchases  from  Wanl 
Paper  Co  revealed  that  most  of  the 
respondents  did  not  purchase  an\ 
imported  firm  writing  papers  from 
Mexico  or  Canada.  Respondents  which 
did  purchased  fine  writing  papers  from 
Mexico  or  Canada  relied  on  imports  for 
a  minor  proportion  of  their  needs  during 
the  periods  under  investigation. 
NAFTA-TAA-00212:  Cohen  Brothors 

Dress  Corp..  New  York.  NY 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
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A  survey  of  major  customers  that 
decreased  their  purchases  from  Cohen 
Brothers  Dress  Corporation  revealed  that 
most  of  the  respondents  did  not 
-purchase  women's  dresses  bom  Mexico 
or  Canada.  Respondents  which  did 
purchased  women's  dresses  from 
Mexico  or  Canada  relied  on  imports  for 
a  minor  proportion  of  their  needs  during 
the  periods  under  investigation. 
NAFTA-TAA-00214;  Calvin  Clothing 

Co.,  A  Division  of  Palm  Beach  Co., 

Inc.,  New  Bedford,  MA 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  that 
decreased  their  purchases  from  Calvin 
Clothing  Company  revealed  that  most  of 
the  respondents  did  not  increase 
imports  of  men's  and  boys'  suitcoats  & 
sports  coats  from  Mexico  or  Canada. 
Respondents  which  did  purchase  men's 
&  boys'  suitcoats  &  sports  coats  from 
Mexico  or  Canada  relied  on  imports  tor 
a  minor  proportion  of  their  needs  during 
the  periods  under  investigation. 
NAFTA-TAA-00215;  Beth  Energy 

Mines,  Inc.,  Cambria  Slope  Mine 

No.  33,  Ebensburg,  PA 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  that 
decreased  their  piutiiases  from  the 
Cambria  Slope  Mine  No.  33  of  Beth 
Energy  Mines.  Inc.  revealed  that  most  of 
the  respondents  did  not  purchase  any 
imported  bituminous  coal  from  Mexico 
or  Canada  during  the  periods  under 
investigation. 
NAFTA-TAA-00221;  Mascotech,  Inc., 

Industrial  Components  Div., 

Mesick,  MI 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
The  investigation  revealed  that  the 
parent  company  has  made  a  business 
decision  to  discontinue  the  production 
of  fuel  filler  covers  by  the  subject  plant. 
Also,  the  sole  customer  which  the 
subject  firm  supplied  this  product  line 
to  is  a  part  of  the  export  market.  Lost 
export  sales  is  not  a  basis  for 
certification  under  the  Trade  Act  of 
1974. 

NAFTA-TAA-00224;  Scab  Rock 
Feeders.  Inc..  Othello.  WA 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
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of  t  le  Act.  The  Department  of  Labor  has 
con  iistently  determined  that  the 
per  ormance  of  services  did  not 
con  ititute  production  of  an  article  as 
reqi  ;ired  by  the  Trade  Act  of  1974. 

AfE  rmative  Determinations  NAFTA- 
TAjk 

NA  TA-TAA-00222;  Magnetek, 
Owosso,  MI 

A  certification  was  issued  covering  all 
woi  cers  of  the  Magnetek,  Owosso, 
Mic  ligah  separated  on  or  after 
December  8, 1993. 

NAfTA-TAA-00220:  Howell  Industries, 
Inc.,  Lapeer  Plant,  Southfield,  MI 

certification  was  issued  covering  all 
WOI  cars  engaged  in  the  production 
braqket  assembly-engine  mounting  parts 
20)  at  Howell  Industries,  Inc., 
T  Plant  in  Southfield,  Michigan 
pirated  on  or  after  December  8, 1993. 

NA.  •TA-TAA-00223;  McGill Electric 
Switch,  Therm-O-Disc,  Inc., 
Paso,  TX 

A  certification  was  issued  covering  all 
WOI  cers  of  the  McGill  Electric  Switch  of 
The  -m-O-Disc,  Inc.,  El  Paso,  TX 
sepi  rated  on  or  after  December  8, 1993. 

NA  TA-TAA-00218;  Matsushita 
Electric  Corporation  of  America, 
Matsushita  Television  Company, 
Franklin  Park,  IL 

A  certification  was  issued  covering  all 
WOI  cers  of  Matsushita  Electric  Corp.  of 
Am  irica.  Franklin  Park,  Illinois 
sepi  rated  on  or  after  December  8, 1993. 

I  lereby  certify  that  the 
afoi  ^mentioned  determinations  were 
issu  ed  during  the  month  of  October, 
199 1.  Copies  of  these  determinations  are 
ava  lable  for  inspection  in  Room  C- 
431  J.  U.S.  Department  of  Labor,  200 
Cor  stitution  Avenue,  N.W., 
Wai  hington,  D.C.  20210  during  normal 
bus  ness  hours  or  will  be  mailed  to 
pen  ons  who  write  to  the  above  address. 

Di  ted:  Octoberl2, 1994. 

VicI  )r  J.  Tninzo, 

Proi  ram  Manager,  Policy  &  Reemployment 
Sen  ices.  Office  of  Trade  Adjustment 
Ass,  stance. 

[FR  Doc.  94-26172  Filed  10-20-94;  8:45  ami 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  section  250(a)  of 
subchapter  D,  chapter  2,  title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  annoimces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
subchapter  D  of  the  Trade  Act  because 
of  increased  imports  fit)m  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (EXDL)  in 
Washington,  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  October  31, 1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  October  31, 1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL,  Room 
C-4318,  200  Constitution  Avenue,  N\V, 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  llfh  day  of 
October,  1994. 
Victor  J.  Tninzo, 

Progranf  Manager,  Policy  &  Reemployment 
Sen'ices.  Office  of  Trade  Adjustment 
Assistance. 

Appendix 


Petitioner:  Union/workers/firm 


Bluestone  Famiing,  Inc.  (UFW) 


Lc  :ation 


San  Die  |o,  CA 


Date  re- 
ceived at 
governors' 
office 


Petition  No. 


09/06/94     NAFTA— 00230 


Articles  produced 


Table  grapes. 
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Petitioner:  Union/workers/firm 


American  Metal  Products;  A  Masco  Corp. 

(SMW). 
National  Medical  Care;  Medical  Products 

Division  (Wkrs). 
GATX  Logistics,  Inc.;  Boston  Operations 

(Co.). 
Safeway,  Inc.;  Norttiem  California  (Wkrs)  . 

Stapteton    Garment;    Thompson     Plant 

(Wkrs). 
Oxford     Industries.      Inc.;     Oxford     of 

Uncolnton  (Co.). 
Allied  Signal;  Engine  Mats  Sector  (ICWU) 
Alleen,  Inc.;  Victoria  &  Flint  Hill  Plants 

(Wkrs). 

Ball  Glass  Container  (GMP)  

Lyon  Fashion,  Inc.  (Wkrs) 

BASF  Corporation  Lowland  Plant;  Nylon 

Hosiery  Division  (Wkrs). 
Square  D  Corporation— Group  Schneiden 

Transformer  Business  (IBEW). 
Keyes  Fibre  Company;  Hammond  Plant 

(UPW). 
Midland  Brake  Cuba;  ABSCO  (Wkrs) 

Coomt)S  Vermont  Natural  Products  (Wkrs) 

Hamilton  Kent  Manufacturing  Co.,  Irx;.;  Di- 
vision of  British  Tire  &  Rubber  (URW). 

Oxford  Industnes.  Inc.;  Lanier  Clothes  Di- 
vision (Co.). 

Magne  Tek  Inc.;  Kokomo  (Wkrs) 

Stueben  Foods;  Elma  (Wkrs)  

f^fth  American  Lighting;  Philips  Light- 
ing—Rk;hnfX)nd  (IBEW). 

Leviton  Manufacturing;  Electrical  (IBEW)  .. 

Footwear  Management;  Tony  Lama  Com- 
pany (Wkrs). 

Goetze  Gasket  Co.;  McCord  Payen.  Inc. 
(Co.). 


Location 


City  of  Commerce, 

CA. 
McAllen.  TX 

Mansfield.  MA  

Fremont,  CA 

Stapleton,  GA 

Uncolnton,  GA  .... 

Danville,  IL 

Edintxjrg,  VA 

Okmulgee,  OK  .... 
Mifflintown.  PA  .... 
Lowland,  TN 

Milwaukee,  Wl 

Hamnrwnd.  IN  ...... 

Cuta,  MO 

Wilmington,  VT .... 
Kent,  OH  

Atlanta.  GA 

Kokomo.  IN  

Elma,  NY 

Rk:hmond,  KY 

Brooklyn,  NY 

El  Paso,  TX 

l^Grange.  GA 


Date  re- 
ceived at 
governors' 
office 


09/12/94 

09/12/94 

09/14/94 

09/14/94 

09/14/94 

09/19/94 

09/16/94 
09/15/94 

09/21/94 
09/23/94 
09/23/94 

09/26/94 

09/26/94 

09/26/94 

09/27/94 
09/28/94 

09/29/94 

09/29/94 
09/28/94 
09/29/94 

09/30/94 
10/03/94 

10/03/94 


Petition  No. 


NAFTA— 00231 

NAFTA— 00232 

NAFTA— 00233 

NAFTA— 00234 

NAFTA— 00235 

NAFTA— 00236 

NAFTA— 00237 
NAFTA— 00238 

NAFTA— 00239 
NAFTA— 00240 
NAFTA— 00241 

NAFTA— 00242 

NAFTA— 00243 

NAFTA— 00244 

NAFTA— 00245 
NAFTA— 00246 

NAFTA— 00247 

NAFTA— 00248 
NAFTA— 00249 
NAFTA— 00250 

NAFTA— 00251 
NAFTA— 00252 

NAFTA— 00253 


Articles  produced 


Sheet  metal  products:  heating,  air  condi- 
tioning, ventilatkHi. 
Bloodlines  for  dialysis  machines. 

Distritxjtion  services. 

Management  of  computer  processing  and 

applk^atlon  roiknit 
Ladies  clothing;  shorts,  slacks,  coveralls. 

Ladies  apparel;  dresses,  capes,  tjlazers, 

jacket  dresses. 
Refrigerant  (CFC)  #1 1  and  #12. 
Women's  apparel;  sportswear,  knit  tops. 

jackets,  skirts,  pants,  shorts. 
Glass  containers. 
Ladies  dresses. 
SD  high  torque  monosheer  hosiery  yam. 

Low  voltage  transformers. 

Rough  molded  paper  products;  carrytrays 
&  fast  food  cuphoMers. 

Brake  shoes  for  automotives  &  Tractor 
trailers. 

Maple  syrup. 

Extruded  &  custom  mokJed  rut>t)er  prod- 
ucts; ptastc  pipe  manufacturers. 

Mens  suitcoats  &  sportscoats. 

Converters  for  RV's. 

Pudding. 

Miniature  &  halogen  lightfoulbs. 

Electronk;  wiring  devices. 
Westem  txiots. 

Autornotive  cylinder  head  gaskets,  intake 
&  exhaust  manifold  gaskets,  heat 
shields. 


IFR  Doc.  94-26177  Filed  10-20-94;  8:45  am) 
BILUMG  CODE  451»-40-M 

[NAFTA-00l2q 

Walker  Manufacturing  Company 
Hebron,  OH;  Notice  of  Negative 
Determination  on  Reconsideration 

On  August  12, 1994,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  the  subject  firm.  This  notice 
was  published  in  the  Federal  Register 
on  August  23, 1994  (59  FR  43362). 

In  the  United  Auto  Workers' 
application  for  reconsideration  they 
submitted  a  Ust  of  assets  from  the 
Hebron  plant  that  have  been  shipped  to 
Mexico. 

The  findings  show  that  the  Hebron 
facility  will  be  closed  by  the  end  of  1994 
and  its  business  distributed  to  other 
corporate  domestic  plants.  Only  the 
production  of  resonator  bodies  was 


transferred  to  Canada;  however,  this 
accounted  for  only  a  very  small  portion 
of  Hebron's  total  production  and  the 
workers  were  not  separately  identifiable 
by  product. 

New  findings  on  reconsideration 
show  that  there  is  no  production  being 
transferred  to  Mexico  as  a  result  of  the 
closure  of  the  Hebron  plant.  The  closing 
is  the  result  of  capacity  issues  within 
Walker  Manufacturing  in  North 
America. 

Other  findings  on  reconsideration 
show  that  Hebron  is  making  its 
machinery  available  to  other  corporate 
North  American  plants,  including  the 
one  in  Mexico. 

Additional  findings  on 
reconsideration  show  that  the  Mexican 
plant  produces  exhaust  systems  only  for 
the  Mexican  market.  The  Hebron  plant 
produces  exhaust  systems  only  for  a 
major  original  equipment  manufacturer 
(OEM)  in  the  United  States. 

The  Department's  survey  of  Hebron's 
customers  shows  that  they  did  not 


decrease  their  purchases  from  Hebron 
and  increase  their  imports  in  the 
relevant  period. 

Conclusion 

After  reconsideration.  I  affirm  the 
original  notice  of  negative 
determination  of  eUgibility  to  apply  for 
transitional  adjustment  assistance  to 
workers  and  former  workers  of  the 
Walker  Manufacturing  Company  in 
Hebron,  Ohio. 

Signed  at  Washington,  D.C,  this  7th  day  of 
October. 

Victor  ).  Tninzo. 

Program  Manager,  Policy  and  Reemployment 

Sen-ices,  Office  of  Trade  Adjustment 

Assistance. 

[PR  Doc.  94-26175  Filed  10-20-^4;  8:45  am) 
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Emptoyment  Standards  Administration 
Wage  and  Hour  OMsioa 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  ioformaUon  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
^ecify  the  bask  hourljr  wage  rates  and 
fringe  benefits  which  are  detennined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  sknilar 
character  and  in  the  localities  speci6ed 
therein. 

The  determinations  in  these  decisions 
,of  prevailing  rates  and  fringe  bene^ts 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authwity  of  the  Secretary 
of  Labor  pursuuit  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
Statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  v\nth  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utihzing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  detenninatioos  as  prescribed  in 
5  U.S.C  553  and  not  providii^  for  delay 
in  the  effiective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thepeto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  noUce  in  the  Federal 
Raster,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 


m  M&fications  issued,  must  be  made  a 

pi  rt  of  every  contimct  for  performance  of 

tb  I  described  work  within  the 

ge  )graphic  area  indicated  as  required  by 

an  applicable  Federal  prevailing  wage 

lai  V  and  29  CFR  Part  5.  The  wage  rates 

an  1  fringe  benefits,  notice  of  which  is 

pu  jlished  herein,  and  which  are 

CO  itained  in  the  Government  Printing 

Ol  ice  (GPO)  docimient  entitled 

**C  eneral  Wage  Determinations  Issued 

Ui  der  The  Davis-Bacon  And  Related 

A<  ts,"  shall  be  the  minimum  paid  by 

CO  itractors  and  subcontractors  to 

lal  orers  and  mechanics. 

Vny  person,  organization,  or 
go  ^ernmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
en  :ouraged  to  submit  wage  rate  and 
fri  ige  benefit  information  for 
CO  isideration  by  the  Departnaent. 
Fu  rther  information  and  self- 
ex  )lanatory  forms  for  the  purpose  of 
su  >mitting  this  data  may  be  obtained  by 
wi  iting  to  the  U.S.  Department  of  Labor, 
En  ployment  Standards  Administration, 
W)  ge  and  Hour  Division,  Division  of 
W(  ge  Determinations,  200  Constitution 
Am  enue  NW.,  roam  S-3014, 
W)  shington,  DC  20210. 

M(  dification  to  General  Wage 
Ofl  lenniBatioiis  Decisions 

'  "he  number  of  decisions  listed  in  the 
Gc  uemment  FMnting  Office  document 
en  itled  "General  Wage  Determinations 
Iss  jed  Under  the  Davis-Bacon  and 
Re  ated  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
pu  jlication  in  the  Federal  Register  are 
in  jarentheses  following  the  decisions 
be  ng  modified. 

Vc  ume  I 

lone 
Vo  ume  n 

Jone 
Vc  ume  III 

lone 
Vc  ume  IV 
III:  lois 

IL<  40001  (Feb.  11,1994) 
W  jconsin 
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W  940001 (Feb. 
W  M0002  (Feb. 
W  940004  (Feb. 
W  940005 (Feb. 
W  940006 (Feb. 
W  940007 (Feb. 
W  940009  (Feb. 
W  940011 (Feb. 
W  940013  (Feb. 
W  940014 (Feb. 
W  940015 {Feb. 
W  940016  (Feb. 


11. 1994) 
11.  1994) 
11,  1994) 
11,  1994) 
11,  1994) 
11,  1994) 
11,  1994) 
11, 1994) 
11,1994) 
11,  1994) 
11,  1994) 
11, 1994) 


WI940017  (Feb. 
WI940018 (Feb. 
WI940020 (Feb. 
WI940021  (Feb. 
WI940022  (Feb. 
W1940024  (Feb. 
WI940025 (Feb. 
WI940026 (Feb. 
WI940G27 (Feb. 
WI940028 (Feb. 
WI940029 (Feb. 
W1940030 (Feb. 
WI940031 (Feb. 
WI940032  (Feb. 
W1940033  (Feb. 
VV1940034  (Feb. 
WI940035  (Feb. 

Volume  V 
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11, 1994) 
11.  1994) 
11. 1994) 
11, 1994) 
11, 1994) 
11, 1994) 
11, 1«94) 
11, 1994) 
11,  1994) 
11,1994) 
11, 1994) 
11, 1994) 
11, 1994) 
11, 1994) 
11, 1994) 
11, 1994) 
11. 1994) 


Iowa 

IA940005  (Feb.  11. 1994) 
L\940009  (Feb.  11, 1994) 
IA940013  (Feb.  11,1994) 
L\940016  (Feb.  11. 1994) 

Kansas 

KS940012  (Feb.  11. 1994) 
KS940016  (Feb.  11, 1994) 
KS940018  (Feb.  11,  1994) 
KS940019  (Feb.  11, 1994) 
KS940020  (Feb.  11,  1994) 
KS940021  (Feb. 11. 1994) 
KS940022  (Feb.  11, 1994) 
KS940023  (Feb.  11,  1994) 

New  Mexico 

NM940001  (Feb.  11, 1994) 

Texas 


TX940002  (Feb. 
TX940003  (Feb. 
TX940007  (Feb. 
TX940010  (Feb. 
TX940018  (Feb. 
TX940019  (Feb. 
TX940034  (Feb. 
TX940037  (Feb. 
TX940051  (Feb. 
TX940053  (Feb. 
TX940059  (Feb. 
TX940060  (Feb. 
TX940061  (Feb. 
TX940063  (Feb. 
TX9400e9  (Feb. 
TX940093  (Feb. 
TX940096  (Feb. 

Volume  n 

Arizona 

AZ940001  (Feb. 
AZ940002  (Feb. 
AZ940003  (Feb. 
AZ940004  (Feb. 
AZ9400D5  (Feb. 
AZ940006  (Feb. 
AZ94O01O  (Feb. 
AZ940011  (Feb. 
AZ940012  (Feb. 


11, 1994) 
11,1994) 
11, 1994) 
11, 1994) 
11. 1994) 
11. 1994) 
11,  1994) 
11, 1994) 
11, 1994) 
11, 1994) 
11.1994) 
11.  1994) 
11,1994) 
11. 1994) 
11. 1994) 
11.1994) 
11. 1994) 


11. 1994) 
11,1994) 
11,1994) 
11.1994) 
11.1994) 
11.1994) 
11.1994) 
11.  1994) 
11.1994) 


AZ940013  (Feb.  11, 1994) 
AZ940014  (Feb.  18, 1994) 
AZ940015  (Feb.  18, 1994) 
AZ940016  (Feb.  18, 1994) 
AZ940017  (Feb.  11,1994) 

Colorado 


CO940001  (Feb. 
CO940005  (Feb. 
CO940006  (Feb. 
CO940007  (Feb. 
CO940008  (Feb. 
CO940009  (Feb. 
CO940010  (Feb. 
CO940011  (Feb. 
CO940018  (Feb. 
CO940021  (Feb. 
CO940023  (Feb. 
CO940025  (Feb. 

Montana 


11. 1994) 
11, 1994) 
11, 1994) 
11. 1994) 
11. 1994) 
11.1994) 
11. 1994) 
11. 1994) 
11. 1994) 
11.1994) 
11,1994) 
11. 1994) 


MT940005  (Feb.  11,  1994) 
MT940006  (Feb.  11,  1994) 
MT940007  (Feb.  11.1994) 
MT940008  (Feb.  11. 1994) 

Wyoming 

WY940009  (Feb.  11.  1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts '.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  are  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  14th  day 
of  October  1994. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determination. 
IFR  Doc.  94-25914  Filed  10-20-94;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-082] 

Intent  To  Grant  a  Partially  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Intent  to  Grant  a 
Partially  Exclusive  Patent  License. 

•  SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Wheel  Ring,  Inc.  of 
Manchester,  Connecticut,  a  partially 
exclusive,  royalty-bearing,  revocable 
license  to  practice  the  invention 
described  and  claimed  in  U.S.  Patent 
No.  4,946.421  which  issued  August  7, 
1990,  and  is  entitled  "Robot  Cable- 
Complaint  Devices."  The  proposed 
partially  exclusive  patent  license  will  be 
for  a  limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations.  14  CFR  part 
1245.  subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  partially  exclusive  license,  unless 
within  60  days  of  the  Date  of  this 
Notice,  the  Director  of  Patent  Licensing 
receives  written  objections  to  the  grant, 
together  with  any  supporting 
documentation.  The  Director  of  Patent 
Licensing  will  review  all  written 
objections  to  the  grant  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  partially  exclusive  Ucense. 
DATES:  Comments  to  this  notice  must  be 
received  by  December  20, 1994. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harry  Lupuloff.  (202)  358-2041. 

Dated:  October  14. 1994. 
Edward  A.  Frankle, 
General  Counsel. 

[PR  Doc.  94-26080  Filed  10-20-94;  8:45  am] 
BtLUNG  CODE  7S10-01-M 


[Notice  94-083] 

Intent  To  Grant  an  Exclusive  Patent 
Ucense 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Intent  to  Grant  an 
Exclusive  Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Wheel  Ring.  Inc.  of 
Manchester.  Connecticut,  an  exclusive, 
royalty-bearing,  revocable  license  to 


practice  the  invention  described  and 
claimed  in  U.S.  Patent  No.  5.174.590 
which  issued  December  29, 1992,  and  is 
entitled  "Comphant  Walker."  The 
proposed  exclusive  patent  license  will 
be  for  a  limited  number  of  years  and 
will  contain  appropriate  terms, 
limitations  and  conditions  to  be 
negotiated  in  accordance  with  the 
NASA  Patent  Licensing  Regulations.  14 
CFR  Part  1245.  Subpart  2.  NASA  .will 
negotiate  the  final  terms  and  conditions 
and  grant  the  exclusive  license,  unless 
within  60  days  of  the  Date  of  this 
Notice,  the  Director  of  Patent  Licensing 
receives  written  objections  to  the  grant, 
together  with  any  supporting 
documentation.  The  Director  of  Patent 
Licensing  will  review  all  written 
objections  to  the  grant  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  exclusive  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  December  20, 1994. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP. 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harry  Lupuloff.  (202)  358-2041. 

Dated:  October  14, 1994. 
Edward  A.  Frankle.    . 

General  Counsel. 

IFR  Doc.  94-26079  Filed  10-20-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-336] 

Northeast  Nuclear  Energy  Company 
(Millstone  Nuclear  Power  Station,  Unit 
No.  2);  Exemption 

I 

The  Northeast  Nuclear  Energy 
Company  (NNECO,  the  hcensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-65  which  authorizes  operation  of 
Millstone  Nuclear  Power  Station.  Unit 
No.  2.  The  license  provides,  among 
other  things,  that  Millstone  Unit  2  is 
subject  to  all  rules,  regulations,  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  plant  is  a  pressurized  water 
reactor  located  at  the  ficensee's  site  in 
New  London  County.  Connecticut. 

n 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o). 
is  that  primary  reactor  containments 
shall  meet  the  contaiiunent  leakage  test 
requirements  set  forth  in  10  CFR  part 
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50,  appendix  J.  Mave  ^ecifically  die 
folhmiBg  sactioos  require  Ast: 

10  CFR  Part  50,  Appendix].  SecUoa  niD^(a} 

Type  B  tes^  except  tests  for  air  locks,  shall 
be  perfonned  during  reactor  shutdown  for 
refueling,  or  other  convenient  intervals,  but 
in  no  case  at  tnteivab  greater  than  2  years. 

10  CFR  Part  50,  Appendix  /.  Section  ULDJ3 

Type  Clests  ahall  be  perfonned  duriag 
each  reactor  shutdown  for  refoeting  but  in  do 

case  at  intervals  greater  than  2  years. 

By  tetter  dated  September  26. 1994, 
NNECO  requested  scfaedular 
exemptions  from  the  above 
requirements.  NNECX3  recently 
conducted  a  review  of  the  Type  B  and 
Type  C  test  data  and  on  September  23. 
1994,  detennined  that  a  number  of 
components,  for  Which  Type  B  and 
Type  C  testiag  is  required,  have 
exceeded  their  re^ective  24-month 
interval  by  up  to  approximately  four 
months.  I^viously,  Millstone  Unit  2 
considered  the  Type  B  and  Type  C  tests 
to  constitute  one  group  such  that  the  2- 
year  surveillance  window  began  after 
the  last  component  test  was  completed 
during  the  refueling  outage.  A  review  of 
this  rationale  and  discussions  wiA 
industry  counterparts  and  the  NRC  staff 
determined  that  this  was  not  the 
appropriate  interpretatioa.  R^her,  each 
Type  B  or  C  test  of  a  penetration  or 
valve  should  be  considered  unique, 
each  with  its  own  2-year  surveillance 
window.  Using  the  appropriate 
interpretation.  NNECO  determined  on 
September  23, 1994,  that  a  number  of 
Type  B  and  Type  C  tests  have  exceeded 
their  required  24-month  test  interval  by 
up  to  approximately  4  months.  The 
requirement  to  perform  Type  B  and 
Type  C  local  le4^  rate  tests  (LLRTs)  on 
September  23, 1994,  when  NNECX) 
discovered  the  misinterpretation  of  the 
requirement,  would  require  an 
unscheduled  plant  shut  down,  given  the 
current  Millstcme  Unit  2  refueling 
outage  schedule.  The  total  scbedular 
delay  in  testing  components  will 
accumulate  to  be  as  much  as  4  months 
before  the  plant  is  shutdown  for 
refueUng. 

in 

By  letter  dated  September  26, 1994, 
NNECO  requested  an  exemption  to  the 
requirenoraits  of  Section  IIII).2(a)  and 
ni.D.3  wiadi  reqmre  that  Type  B  and  C 
testing  be  perfansed  durixig  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  years.  In  their 
st^nBittal  and  in  a  phone  oeniiBreaoe 
between  the  staff  aad  NNBOO  on 
September  24. 1«»4,  NNBOO  stated  that 
they  aceotly  omdiadtod  a  review  off  the 
Type  B  aad  Type  C  test  data  and  OB 
SeptaiUber  23, 1994,  dfltenniiied  that  a 


nuiAber  of  conipoiwnts,  for  wlndi  T^pe 
B  and  Type  C  testing  is  required,  have 
exceeded  their  respective  24-moath 
interval  by  up  to  approximately  4 
mo^^hs.  file  pi«viously  refiieiiiag  was 
lengthy  (approximately  7  iBOBtlis)  due 
to  the  replacement  of  both  steam 
genuators.  Tbe  LLRTs  during  tbe 
outage,  were  conducted  from  lone  1992 
throigh  December  1992.  Previously, 
NNl  ;CO  considered  the  Type  B  and 
Typ  3  C  tests  to  constitute  one  group 
suci  1  that  the  2-yeerstirveillance 
win  iow  began  after  the  last  component 
test  was  completed  during  the  refueling 
outi  ge.  A  review  of  this  rationale  and 
disc  ussions  *vith  industry  txnmterparts 
and  the  NRC  staff  determined  that  this 
was  not  the  appropriate  interpretation. 
Rati  er,  each  Type  B  or  C  test  of  a 
pen  itration  or  valve  should  be 
com  idered  tmique,  each  with  its  own  2- 
yeai  surveillance  window.  Using  the 
appfopriate  interpretation,  NNECO 
determined  on  September  23. 1994,  that 
a  nijmber  of  Type  B  and  Type  C  tests 
hav4  exceeded  their  required  24-month 
test  interval  by  up  to  approximately  4 
moi  ths.  The  requirement  to  perform 
Typ  i  B  and  Type  C  LLRTs  on 
Sep  ember  23, 1994.  when  NNECO 
disdbvered  the  misinterpretation  of  Ae 
reqiliremem,  would  require  an 
ims^heduled  plant  shutdown,  given  the 
cunfent  Millstone  Unit  2  refueling 
outage  schedule.  The  total  sdiedular 
del^  in  testing  components  will 
accumulate  to  be  as  much  as  4  months 
befcie  the  plant  is  shutdown  for 
refu  Jling. 

N  *JECO  staled  in  their  submittal  that 
the]  had  completed  the  seoMid  Type  A 
test  'or  the  {oesent  10-year  service 
peri  }d  suGcess^ly  cm  Deoonber  24,  ~ 
199  !.  The  "As-Found"  and  "As-Left" 
inte  'rated  leakage  rate  test  ILRT  results 
wer !  0.2809  weight  percent  per  day  and 
0.2£  77  weight  percent  per  day 
resp  ectively.  Each  ILRT  resuU  was 
belc  w  the  Technical  Specifications  limit 
whi  :h  demonstrates  the  overall  leak- 
tigh  Jiess  of  the  contaiiunent.  In 
add  tion,  as  of  December  1992.  die  total 
Typ  B  B  and  C  "As-Fouad"  and  "As- 
Lefu'  leakage  results  were  Q.049  weight 
peroent  per  day  and  0.008  weight 
pen  ent  per  day.  These  values  repiesent 
app  -oximately  16.3%  and  2.7%  of  t^ 
Tec  micaL  Specification  limit 
respectively.  "Hie  results  of  these  tests 
demonstrate  that  Millstone  Unit  2  has 
mamtained  control  of  conteinment 
intscrity  by  maintaining  a  conservative 
mai§in  between  the  acceptance  criterion 
and  the  "As-Found"  and  "As-Left" 
leakage  rates.  Subsequent  to  this  VUSCT, 
duT  ng  Cycle  12,  niaifitenanoe  on  several 
con  ainment  isolation  valves  was 


performed.  The  post -maintenance  retest 
requirements  were  accomplished  by 
successful  perfionBance  of  Type  C  test. 
Thus,  the  previously  Type  A,  B  aad  C 
tests  and  prior  post-nudnlenanoe  retests 
of  selected  valves  have  demonstrated 
the  leak-tightness  of  the  containment 
and  the  reliability  of  the  penetrations/ 
valves. 

Based  on  the  above  evaluation,  the 
staff  Rnds  there  is  reasonable  asstuanoe 
that  the  containment  leakage-hmitii^ 
fimction  will  be  maintained  and  that  a 
forced  outage  to  perform  Type  B  and  C 
tests  is  not  necessary.  Therefore,  the 
staff  finds  the  requested  temporary 
exemption,  to  allow  the  Type  B  and  C 
test  intervals  to  be  extended  to  the  end 
of  the  12th  refueling  outage  which 
began  on  October  1,  1994,  to  be 
acceptable. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  requested  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  Further, 
the  Commission  finds  that  tbe  special 
circumstances  required  by  1 0  CFR 
50.12(a}(2)(ii)  are  present.  Application 
of  the  regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  piupose  of  the 
rule  in  that,  as  discussed  in  Section  IIL 
the  containment  leakage-limitipg 
function  will  be  maintained. 

An  exemption  is  hereby  granted  from 
the  requirements  of  Sections  in.D.2(a} 
and  ni.D.3  of  appendix  J  to  10  CFR  part 
50,  which  require  Aat  Type  B  and  C 
tests  be  performed  during  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  years  tmtll  end 
of  the  current  refueling  outage. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (59  FK  50928). 

This  Exemption  is  elective  upon 
issuance. 

Dated  at  RockviUe,  Maryland  this  12th  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Coimntsswn, 
Walter  R.  Butler, 

Acting  Director,  Division  ofRemcUri^Ofeclf— 
l/II,  Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc  94-26142  Filed  10-20-94;  8:45  am] 
m  I  W(l  CODE  TSM-M-M 
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SUMMAIU:  On  August  12. 1994.  the 
Office  of  Science  and  Technology  Policy 
published  a  piroposal  to  establish  a 
National  Bioethics  Advisory 
Commission  vdthin  the  Executive- 
Branch  (FR  VoL  59.  No.  155,  pp  41584- 
6).  The  Commission  would  be  charged 
to  consider  issues  of  bioethics  arising 
from  research  on  human  biology  and 
behavior,  and  the  applications  of  that 
research.  The  deadline  for  receipt  of 
comments  was  given  as  October  11.  This 
notice  serves  to  extend  the  deadline 
until  October  31. 

DATES:  Comments  must  be  received  on 
or  before  October  31.  1994. 
ADDRESSES:^  Submit  written  comments 
by  mail  to:  Bioethics  Docket,  Office  of 
Science  and  Technology  Pohcy,  Room 
436,  OEOB,  Washington,  aC  20500,  by 
FAX  to:  202— 136-6027,  or  by  internet  ' 
to:  levinson@ostp.eop.gov. 
FOR  FURTHER  INF0R1MATI0N  CONTACT:  By 
mail:  Rachel  E.  Levinson,  Assistant 
Director  for  Life  Sciences.  Office  of 
Science  and  Technology  Policy,  Room 
436,  OEOa.  Washington.  D.C.  20500. 
Office  telephone  number:  202—456- 
6137. 

Baibara  Ann  FerguMMi, 

Assistant  Director  for  Budget  and 

Administration. 

IFR  Doc.  94-26191  Filed  lG-18-94:  2:08  pm| 
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SECURITIES  AND  EXCHANGE 
COMMISStON 

[Release  Mo.  34-34S48;  Fit*  No.  SR-Amex- 
94-39] 

Self-ftegutatory  Organizatfons;  Order 
Granting  Acceterated  Approval  of  a 
Proposed  Rute  Ctiange  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  t  to  the 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  he. 
Relathig  to  the  Listing  and  Trading  of 
Banking  Industry  Portfolio  Indexed 
Term  Notes 

October  17, 1994. 

I.  Introduction 

On  September  22. 1994.  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 


'•Exchange")-  pursuant  to  Section 
19(b)(l  J  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-^ 
thfireunder.2  filed  with  the  Securilies 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  list  and  trade  Indexed  Term  Notes 
("Notes"),  the  return  on  which,  is  based 
upon  a  static  portfolio  of  banking 
industry  securities  ("Banking  Industry 
Portfofio").  Notice  of  the  proposal 
appeared  in.  the  Federal  Register  on 
October  4. 1994.^  No  comment  letters 
were  received  on  the  proposed  rule 
change.  The  Exchange  filed  Amendment 
No.  1  to  the  proposal  on  October  11. 
1994.'*  This  order  approves  the 
proposal,  as  amended. 

II.  Description  of  the  Praposal 

Under  Section  107  of  the  Amex 
Company  Guide  ("Guide"),  the 
Exchange  may  approve  for  fisting  and 
trading  securities  which  cannot  be 
readily  categorized  imder  the  fisting 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  or  warrants.'' 
The  Amex  now  proposes  to  fist  for 
trading,  under  Section  107A  of  the 
Guide,  Notes  whose  value  is  based  in 
whole  or  in  p>art  on  a  static  index 
composed  of  twenty  actively-traded 
bank  stocks.^ 

The  Notes  are  non-convertible  debt 
securities  of  Lehman  Brothers,  Inc. 
("Lehman  Brothers")  and  will  Gonform 
to  the  listing  guidelines  under  Section 
107A  of  the  Guide. 7^  Although  the 


■  tS  U.S.C.  788(b)(1)  (1988). 

^  17  CFR  24G.19b-«  (1992). 

■•See  .Securities  Exchange  Act  RKlea.se  No.  3472  i 
(Septeml«r  27,  1994).  59  FR  50631  lOctober  4. 
1994! 

*  In  Amendment  No.  1  to  the  proposed  rule 
change,  the  Exchange  proposes  to  remove  Crestdr 
Financial  Corv>  trom  the  Ranking  Industry  Portfolic 
and  replace  it  with  Citizens  Bancorp  (Mti.).  See 
Letter  from  Claire  McGratfa.  Managing  Director  rtiiii 
Special  Counsel.  Aniew.  to  Michael  Wa:inslui!i. 
Branch  Chief.  Office  of  Market  Supervision 
(■■OMS")i  Division  of  Market  Reg\;Iation 
(■■Division").  Commission,  dated  October  It.  1994. 

^  See  Securities  Exchange  Act  Release  No.  2775:i 
(.March  1.  1990).  55  FR  8628  (March  8,  J990). 

"^The  specific  components  of  the  Bank'ag 
Industry  Portfolio  are:  Bancorp  Hawaii,  lac:  Bamett 
Banks,  inc.,  Baybanks.  Inc.:  Citizens  Bancorp  (Md.): 
City  National  Corp.:  Corestates  Financial;  First 
American  Corp.:  First  Chicago  Corp.:  Hitiecnia 
Corp.:  Msrcantile  Bancorp:  Michigan  Natioaal: 
Midlantic  Corp.:  North  Fork  Bancorp:  Provident 
Bankshares:  Summit  Bancorp;  U.S.  Bancorp:  I'jB 
Financial  Coip.;  Union  Planters  Corp.;  UST  Corp.. 
and  V'ermonl  Financial  Services. 

'  Specifically,  the  Notes  must  have:  Ct)  a 
minimum  public  distribution  of  one  miJlkin  trading 
units:  (21  a  minilnumof  400  holders:  (3)  an 
aggregate  market  value  of  at  least  S4  mUlioti;  and 
(4)  a  term  of  at  least  one  year.  AdditioaaUy.  the 
issuer  of  the  Notes  (i.e..  Lehman  Brothers)  must 
have  assets  of  at  least  SlOO  million,  stockholders^ 
equity  of  at  least  SlO  million,  and  pre-tax  income 
of  at  least  $750,000  in  the  Last  fiscal  year  or  iii  twn 
of  the  three  prior  fiscal  years.  As  an  alternative  to 


specific  maturity  date  will  not  be 
established  vintil  imra*diat8ly  prior  to 
the  time  of  the  offering,  the  Notes  will 
provide  for  maturity  within  a  period  of 
not  less  than  one  nor  more  th^  seven 
years  from  the  date  of  issue.  The  Notes 
provide  for  a  single  payment  at 
maturity,  and  wiU  bear  no  periodic 
payments  of  interest.  Banking  Industry 
Portfolio  Notes  will  entitle  the  owner  at 
maturity  to  receive  an  amount  based 
upon  the  percentage  change  between  the 
"Original  Portfolio  Value"  and  the 
"Ending  Average  Portfolio  Value;" 
provided,  however,  that:  (1)  the  amount 
payable  at  maturity  will  not  be  less  than 
90%  of  the  principal  amount  of  the 
Notes;  and  (2)  the  issuer  may  place  a 
cap  on  the  amount  to  be  paid  on  the 
Notes  at  matunty.*  The  "Original 
Portfolic  Value"  is  the  value  of  the 
Banking  Industry  Portfolio  on  the  date 
on  which  the  issuer  prices  the  Notes  for 
the  initial  offering  to  the  public.  The 
"Ending  Average  Portfolio  \'alue"  is  the 
average  of  the  closing  prices  of  the 
Banking  Industry  Portfolio  securities  for 
a  specified  number  of  days  prior  to 
maturity  of  the  Notes.'  The  Ending 
Average  Portfolio  Value  will  be  used  in 
calculating  the  amount  owners  will 
receive  upon  maturitv-"* 

If  market  value  of  the  Ran|<jng 
Industry  Portfolio  has  declined,  the 
owners  of  the  Banking  Industry 
Portfolio  Notes  will  receive  at  least  90% 
of  the  principal  amount  of  the  Notes. 
The  payment  at  matiirity  is  based  on 
charges  in  the  value  of  the  Banking 
Industry  Portfolio,  si^ject  to  any  cap  oa 


lh«se  financial  criteria.  th«  issuer  must  t.a\e  either 
( 1 !  assets,  in  excess  of  S2CX)  million  and 
stockholders'  equity  in  excess  of  SlO  million:  or  (21 
assets  in  excess  of  SlOO  mii lion  and  stockholders' 
equity  in  excess  of  520  millioQ. 

•For  example.  Lahman  Brothers  couiO  ^.,11.8  a 
cap  on  the  amount  to  be  received  at  onu'.  .irr.v  as  a 
stated  percentage  of  the  issuance  price,  e.^.  ifiCo 
of  the  issuance  price.  Alternativeiy.  a  cap  could  be 
in  the  fortr.  of  a  participation  rate  whercbv  a  huldiT 
of  the  Notes  would  participate  in  a  stated 
percentage  of  the  total  percenUge  change  between 
the  Ending  Portfolio  Value  and  the  Original 
Portfolio  Value,  e.g..  80%  of  the  total  appreciation 
of  the  Banking  Industry  Portfolio  during  the  twm 
of  the  Notes.  The  Commission  notes  that  these 
e.xamples  are  by  way  of  illustration,  not  of 
limitation.  a»  to  bow  a  cap  on  the  amount  to  be  paid 
to  holders  of  the  Notes  at  maturity  could  be 
constructed  by  Lehman  Brothers. 

"Specifically,  the  Ending  .Average  Portfolio  Valiif 
will  equal  the  avecage  of  the  closing  prices  ku  the 
Banking  Industry  Portfolio  securities  for  the  Qrst  10 
of  the  last  20  trading  days  prior  to  maturity  of  the 
Notes.  Telephone  conversation  between  Benjamin 
Krause.  Sanior  S\e»  PtMideat.  Capital  Markets 
Croup.  Amex.  and  Brad  Ritter.  Senior  Counsel. 
OMS.  Oivisioo.  Commission,  on  October  11.  I9i*. 

■"The  Banking  Industry  Portfelio  Notes  will 
entitle  a  holder  at  maturity  to  receive  not  less  Ihuc 
90%  of  the  original  isoue  price  for  the  Notes. 
Additionally,  holders  of  the  Notes  mav  not  receive 
the  full  amount  ol  the  change  between  the  Ending 
Purttolio  Value  and  the  Omgiciiil  Portfalio  Valur. 
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appreciation  that  may  be  included  by 
the  issuer,  but  does  not  reflect  the 
payment  of  dividends  on  the  securities 
that  comprise  the  portfoUo.  Banking 
Industry  Portfolio  Notes  are  cash-settled 
.  in  that  they  do  not  give  holder  any  right 
to  receive  a  portfolio  security  or  any 
other  ownership  right  or  interest  in  the 
portfolio  seciuities,  although  the  return 
on  the  investment  is  based  on  the 
aggregate  value  of  the  Banking  Industry 
Portfolio  securities. 

According  to  the  Amex,  Banking 
Industry  Portfolio  Notes  will  allow 
investors  to  combine  the  protection  of  a 
portion  of  the  principal  amount  of  the 
Notes  with  a  potential  additional 
payment  based  upon  the  performance  of 
a  portfolio  of  20  highly  capitalized 
banking  industry  stocks.  In  particular, 
the  proposed  Banking  Industry  Portfolio 
Notes  will  provide  at  least  90% 
principal  protection  with  the 
opportunity  to  participate  in  any  upside 
appreciation  of  the  underlying  Banking 
Industry  Portfolio,  subject  to  any  cap  on 
appreciation  that  may  be  included  by 
the  issuer. 

The  Banking  Industry  Portfolio 
consists  of  securities  of  20  companies 
that  collectively,  at  the  time  of 
issuance,"  will  satisfy  the  generic 
listing  requirements  approved  by  the 
Commission  for  the  listing  and  trading 
of  options  on  newly  established  narrow- 
based  indexes.12  Specifically,  the 
component  securities  of  the  Banking 
Industry  Portfolio  satisfy  the  following 
criteria:  (1)  a  minimum  market 
capitahzation  of  $75  million,4except  that 
up  to  10%  of  the  component  securities 
may  have  a  market  capitalization  of  not 
less  than  $50  million;  (2)  trading 
volume  in  each  of  the  six  months  prior 
to  the  offering  of  the  Notes  of  not  less 
than  one  million  shares,  except  that  up 
to  10%  of  the  component  securities  may 
have  a  trading  volume  in  each  of  the  six 
months  prior  to  the  offering  of  the  Notes 
of  not  less  than  500,000  shares;  (3)  at 
least  90%  of  the  component  securities 
will  meet  the  then  current  criteria  for 
standardized  options  trading  set  forth  in 
Exchange  Rule  915;  (4)  all  components 
of  the  Banking  Industry  Portfolio  will  be 
listed  on  the  Amex  or  the  New  York 
Stock  Exchange,  or  will  be  National 
Market  securities  traded  through 
Nasdaq;  (5)  all  components  of  the 
Banking  Industry  Portfolio  will  be 
subject  to  last  sale  reporting  pursuant  to 
Rule  llAa3-l  of  the  Act;  and  (6)  no 


"The  Commission  notes  that  because  the 
Banking  Industry  Portfolio  is  a  static  portfolio,  the 
Amex  will  not  make  adjustments  subsequent  to 
issuance  of  the  Notes  for  purposes  of  maintaining 
compliance  with  these  standards. 

"See  Securities  Exchange  Act  Release  No.  34157 
(June  3. 1994),  59  FR  30062  (June  10,  1994). 


r  lore  than  20%  of  the  weight  of  the 
I  anking  Industry  Portfolio  shall  be 
r  ^presented  by  foreign  securities  or 
>  lDRs  for  which  the  Exchange  does  not 
I  ave  in  place  a  comprehensive 
surveillance  sharing  agreement  with  the 
appropriate  regulatory  organizatlon(s)  in 
such  country(ies).i3 

I  At  the  outset,  each  of  the  securities  in 
tte  Banking  Industry  Portfolio  will  have 
ejqual  representation.  Specifically,  each 
security  included  in  the  Banking 
Ifidustiy  PortfoUo  will  be  assigned  a 
ultiplier  on  the  date  of  issuance  so 
at  the  security  represents  an  equal 
rcentage  of  the  value  of  the  entire 
rtfolio  on  the  date  of  issuance.  The 
ultiplier  indicates  the  number  of 
ares  (or  fraction  of  one  share)  of  a 
curity,  given  its  market  price  on  an 
exchange  or  through  Nasdaq,  to  be 
included  in  the  calculation  of  the 
portfolio.  Accordingly,  each  of  the  20 
companies  included  in  the  Banking 
Industry  Portfolio  will  represent 
a  jproximately  5.0%  of  the  total 
p  ortfolio  at  the  time  of  issuance. 

The  multiplier  for  each  security  in  the 
flanking  Industry  Portfolio  will 
£  merally  remain  unchanged  except  for 
1  mited  adjustments  that  may  be 
r  scessary  as  a  result  of  stock  splits  or 
s  ock  dividends.'*  There  will  be  no 
a  ijustments  to  the  multipliers  to  reflect 
c  ish  dividends  paid  with  respect  to  a 
p  ortfolio  security.  In  addition,  no 
ijustments  of  any  multiplier  of  a 
p  ortfolio  security  will  be  made  unless 
s  ich  adjustment  would  require  a  change 
a  at  least  1%  in  the  multiplier  then  in 
feet. 


The  exchange  has  represented  that  Lehman 
B  others  may  conclude  prior  to  issuance  of  the 
N  }tes,  based  on  changes  in  its  market  research  and 
ii  vestment  strategy,  that  the  composition  of  the 
B  inking  Industry  Portfolio  should  be  altered.  In 

ch  an  event,  Lehman  Brothers  would  be  allowed, 
with  the  concurrence  of  the  staff  of  the 
C  immission,  to  replace  component  securities 
ai  counting  for  up  to  10%  of  the  number  of 
a  imponents  of  the  Banking  Industry  Portfolio  (i.e., 
ti  ro  components)  provided  that  with  the 
D  placement  components,  the  Banking  Industry 
P  )rtfolio  still  satisfies  the  requirements  for  the 
Ii  iting  and  trading  of  options  on  newly  established 
n  irrow-based  indexes.  Id.  If  Lehman  Brothers 
d  (termines  to  make  any  changes  to  the  Banking 
Ii  dustry  Portfolio  that  do  not  satisfy  these 
CI  inditions,  the  Exchange  would  be  required  to 
o  itain  approval  from  the  Commission  pursuant  to 
S  sction  19(b)  of  the  Act  before  listing  Notes  based 
o  I  the  altered  Banking  Industry  Portfolio. 

'<  Lehman  Brothers  willadjust  the  multiplier  of 
aky  portfolio  security  if  the  security  is  subject  to  a 
si  oci.  split  or  reverse  split  to  equal  the  product  of 
tl  e  number  of  shares  issued  with  respect  to  one 
si  lare  of  the  portfolio  security  and  the  prior 
n  ultiplier.  In  the  case  of  a  stock  dividend,  the 
n  ultiplier  will  be  adjusted  so  that  the  new 
n  ultiplier  will  equal  the  former  multiplier  plus  the 

oduct  of  the  number  of  shares  of  such  portfolio 
security  issued  with  respect  to  one  share  of  the 
p  trtfolio  security  and  the  prior  multiplier. 


If  the  issuer  of  a  security  included  in 
the  Banking  Industry  Portfolio  no  longer 
exists,  whether  for  reason  of  a  merger, 
acquisition  or  similar  type  of  corporate 
control  transaction,  then  Lehman 
Brothers  will  assign  to  that  security  a 
value  equal  to  the  security's  final  value 
for  the  purposes  of  calculating  portfolio 
values.  For  example,  if  a  company 
included  in  the  portfolio  is  acquired  by 
another  company,  Lehman  Brothers 
shall  thereafter  assign  a  value  to  the 
shares  of  the  acquired  company's 
securities  equal  to  the  value  per  share  at 
the  time  that  the  acquisition  takes  place. 

If  the  issuer  of  a  Banking  Industry 
Portfolio  security  is  in  the  process  of 
liquidation  or  subject  to  a  bankruptcy 
proceeding,  insolvency,  or  other  similar 
adjudication,  such  security  will 
continue  to  be  included  in  the  Banking 
Industry  Portfolio  so  long  as  a  market 
price  on  an  exchange  or  through  Nasdaq 
for  such  security  is  available.  If  such  a 
market  price  is  no  longer  available  for 
a  portfolio  security,  including,  but  not 
limited  to,  liquidation,  bankruptcy, 
insolvency,  or  any  other  similar 
proceeding,  then  the  value  of  the 
portfolio  security  will  be  assigned  a 
value  of  zero  in  connection  with 
calculating  the  daily  portfolio  value  and 
the  closing  portfolio  value  of  the 
Banking  Industry  Portfolio,  for  so  long 
as  no  such  market  price  exists  for  that 
security. '5 

The  value  of  the  Banking  Industry 
Portfolio  will  be  calculated 
continuously  by  the  Amex  and  will  be 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association's 
Network  B.  The  portfolio  value  will 
equal  the  sum  of  the  products  of  the 
most  recently  available  market  prices 
and  the  applicable  multipliers  for  the 
portfolio  securities. 

The  Notes  may  not  be  redeemed  prior 
to  maturity  and  are  not  callable  by  the 
issuer.  Holders  of  Banking  Industry 
Portfolio  Notes  will  be  able  to  cash-out 
of  their  investment  by  selling  the 
security  on  the  Amex.  The  Exchange 
anticipates  that  the  trading  value  of  the 
security  in  this  secondary  trading 
market  will  depend  in  large  part  on  the 
value  of  the  securities  comprising  the 
Banking  Industry  Portfolio  and  also  on 
such  other  factors  as  the  level  of  interest 
rates,  the  volatility  of  the  value  of  the 
Banking  Industry  Portfolio,  the  time 
remaining  to  maturity,  dividend  rates, 
and  the  creditworthiness  of  the  issuer, 
Lehman  Brothers. 


"Lehman  Brothers  will  not  attempt  to  find  a 
replacement  istock  or  to  compensate  for  the 
extinction  of  a  security  due  to  bankruptcy  or  a 
similar  event. 
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Because  Banking  Industry  Portfolio 
Notes  are  linked  to  a  portfolio  of  equity 
securities,  the  Amexs  e.xisting  equity 
floor  trading  rules  will  apply  to  the 
trading  of  Banking  Industry  Portfolio 
Notes.  First,  pursuant  to  Amex  Rule 
411.  the  exchange  will  impose  a  duty  of 
due  diligence  on  its  members  and 
member  firms  to  learn  the  essential  facts 
relating  to  every  customer  prior  to 
trading  Banking  Industry  Portfolio 
Notes.'"  Second,  consistent  with  Amex 
Rule  411,  the  Exchange  will  further 
require  that  a  member  or  member  firm 
specifically  approve  a  customer's 
account  for  trading  Banking  Industry 
Portfolio  Notes  prior  to,  or  promptly 
after,  the  completion  of  the  transaction. 
Third,  Banking  Industry  Portfolio  Notes 
will  be  subject  to  the  equity  margin 
rules  of  the  Exchange.  Fourth,  the 
Exchange  will,  prior  to  trading  Banking 
Industry  Portfolio  Notes,  distribute  a 
circular  to  the  membership  pro\iding 
guidance  with  regard  to  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  Banking 
Industry  Portfolio  Notes  and 
highlighting  the  special  risks  and 
characteristics  of  the  Banking  Industr) 
Portfolio  Notes." 

III.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.'*  Specifically,  the  Commission 
believes  that  providing  for  e.xchange- 
trading  of  Banking  Industry  Portfolio 
Notes  will  offer  a  new  and  innovative 
means  of  participating  in  the  market  for 
banking  industry  securities.'*  ha 
particular,  the  Commission  believes  that 
Banking  Industry  Portfolio  Notes  will 
permit  investors  to  gain  equity  exposure 
in  such  companies,  while  at  the  same 
time,  limiting  the  downside  risk  of  the 
original  investment.  For  the  reasons 
discussed  in  the  Commission's  order 


""Amex  Rule  411  requires  that  every  member, 
member  Arm  or  member  corporation  use  due 
diligence  to  learn  the  esseorial  facts  relative  to 
every  customer  aiid  to  every  order  or  account 
accepted. 

>'  The  circular  shall  also  highlight  any  cap  oo 
appcsciatioo.  ifany.  that  the  issuer  includes  in  the 
Notes. 

'•  15  U.S,C  7«f[h)l5)  (1988). 

><>Tha  CoouDiaaioo.  Notes  that  the  Ba.oidng 
Industry  PortfoUo  Notes  aim  very  simiUx  ia 
structure  to  Basic  ladualiy  Fort^iio  Notes  recently 
iipproved  for  listing  on  tb«  Amex.  See  Sacutities 
bxchange  Act  Rslaass  No.  3-1820  (October  11.  1994) 
r'Exchange  Act  Release  No.  34820"). 


approving  the  listing  of  Basic  Industry- 
Portfolio  Notes.-o  the  Commission  finds 
that  the  listing  and  trading  of  Banking 
Industry  Portfolio  Notes  is  consistent 
with  the  Act. 

As  with  the  Basic  Industry  Portfolio 
Notes.  Banking  Industry  Portfolio  Notes 
are  not  leveraged  instruments.  Their 
price,  however,  will  still  be  derived  and 
based  upon  the  tmderiying  linked 
securities.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of 
Banking  Industiy  Portfolio  Notes  is 
similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock.  Nonetheless,  the  Commission  has 
several  specific  concerns  with  this  tvpe 
of  product  because  the  final  rate  or 
return  of  the  Notes  is  derivatively 
priced,  based  on  the  performance  of  the 
underlying  securities.  The  concerns 
include:  (1)  investor  protection 
concerns.  (2)  dependence  on  the  credit 
of  the  issuer  of  the  security,  (3)  systemic 
concerns  regarding  position  exposure  of 
issuers  with  partially  hedged  positions 
or  d^mamiciilly  hedged  positions,  and 
(4)  the  impact  on  the  market  for  the 
underlying  linked  securities.^'  The 
Commission  believes  the  .^mex  has 
adequately  addressed  each  of  these 
issues  such  that  the  Commission's 
regulatory  concerns  are  adequately 
minimized.22  In  particular,  by  imposing 
the  Usting  standards,  suitability, 
disclosure,  and  compliance 
requirements  noted  above,  the  Amex 
has  adequately  addressed  the  potential 
public  customer  concerns  that  could 
arise  from  the  hybrid  nature  of  the 
Notes.^^  Further,  the  Commission 
believes  that  the  listing  standards  and 
issuance  restrictions  should  help  to 
reduce  the  likelihood  of  any  adverse 
market  impact  on  the  securities 
comprising  the  Bankin^ndustrv 
Portfolio. 

The  Commission  realizes  that  Banking 
Industry  PortfoUo  Notes  are  dependent 
upon  the  individual  credit  of  the  issuer. 
Lehman  Brothers.  To  some  extent  this 
credit  risk  is  minimized  by  the 
Exchange's  continued  listing  standards 
which  require  issuers  to  maintain  an 
aggregate  market  value  of  $1  million  for 
its  publicly-held  shares.**  In  addition, 
the  Exchange's  hjHijrid  fisting  standeirds 
further  require  that  Banking  Industry 
Portfolio  Notes  have  at  least  $4  million 
in  market  value. ^''  In  any  event. 


■="/t/ 

"M 

"Id 

<"  The  H.xcbauge  will  also  distribute  a  circular  tu 
its  membership,  in  a  Gorm  approved  by  the 
Commission,  calling  attention  to  the  specific  risk^ 
associated  with  Banking  ladustry  Portfolio  Notes. 

2*  See  Amex  Compaay  Guide  §  1003(b1. 

i^'See  Amex  Company  Guide  S 18"  A 


financial  information  regarding  Lehman 
Brothers,  in  addition  to  the  information 
on  the  issuers  of  the  underlying 
securities  comprising  the  Banking 
Industry  PortfoUo.  will  be  publiclv 
available.*^ 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  to  the  proposal  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  f:ling  thereof  in 
the  Federal  Register.  Specifically,  the 
Commission  believes  that  the  proposal, 
as  amended,  does  not  laise  any 
regulatory  issues  that  were  not 
addressed  by  the  Amex  in  its  proposal 
to  list  and  trade  Basic  Industry  Portfolio 
Notes.''  Additionally,  the  Exchange's 
proposal  to  list  and  trade  Basic  Industr>' 
Portfolio  Notes  was  noticed  for  the  full 
comment  period  without  any  comments 
being  received  by  the  Commission. 
Accordingly,  the  Commission  be!ie\-es 
that  it  is  consistent  with  Section  6(b)(5) 
of  the  Act  to  approve  the  proposed  rule 
change  and  Amendment  No.  1  thereto 
on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  coaceming  Amendment  Na 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N\V.,  Washington,  IX: 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  aU  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Cx)nimission's  Public  Reference 
Section,  450  Fifth  Street.  N\V.. 
Washington,  E)C  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Ampx-94- 
39  and  should  be  submitted  by 
November  14. 1994. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(bU2l  of  the  Act.-'*  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-94-39).  as  amended,  is  approved. 


■'^The  companies  that  comprise  the  Banking 
Industry  n>rtfolio  are  reporriog  companies  andpr 
the  .Set 

»'  Se*  Exchange  Act  Releasi-  No  34820.  supra 
note  19. 

-••  15  II.S.C.  78.';(b!(2)  (19MI 
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For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
nieputy  Secretary. 

IFR  Doc.  94-26169  Filed  10-20-94;  8:45  ami 
BILUNQ  COOe  8010-01-M 


[Release  No.  34-34846;  File  No.  SR-PTC- 
94-051 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Establishing  Early  Principal  and 
Interest  Distribution  on  Government 
National  Mortgage  Association  II 
Securities 

October  14, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is-hereby  given  that  on 
October  11, 1994,  the  ParticipantsTrust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-94-05)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
establish  eeirly  principal  and  interest 
("P&I")  distribution  on  Government 
National  Mortgage  Association 
("GNMA")  n  securities. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  simunaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


"17  CFR  200.3O-3(a)(12)  (1993). 
•  15  U.S.C  78»(b)(l)  (1988).     - 


Self-Regulatory  Organization's 
^atement  of  the  Purpose  of,  and  the 
i  tatutory  Basis  for,  the  Proposed  Rule 
(l/iange 

The  purpose  of  the  proposed  rule 
c  lange  is  to  extend  the  program  for  the 
e  irly  distribuUon  of  P&l  to  GNMA  n  P&I 
c  istributions.  Under  the  proposal,  all  of 
t  le  P&I  on  GNMA  11  securities  will  be 
c  istributed  by  PTC  to  its  participants  by 
I  Bdwire  early  in  the  day  of  distribution 
r  ither  than  by  credit  to  the  participants' 
c  ish  balances  payable  at  end  of  day 
s  !ttlement.2 

E  ackground 

Before  November  1993,  PTC's  rules 
a  id  procedures  provided  that  PTC 
c  isburse  P&I  on  securities  deposited  at 
F  rc  by  means  of  a  credit  to  the 
p  articipant's  applicable  account  cash 
b  dance.  This  resulted  in  the 
p  irticipant's  receipt  of  available  funds 
i:  I  the  amount  of  the  P&I  net  of  any 
a  :count  debits  and/or  credits  at  the  end 
0  '  the  day  as  part  of  the  settlement 
p  rocess.  In  November  1993,  PTC's  rules 
V  ere  amended  to  eliminate  the 
r  iquirement  that  P&I  be  disbursed  by 
n  leans  of  a  credit  to  a  participant's  cash 
b  dance  and  to  permit  PTC  to  make 
p  lyment  of  P&I  either  by  intraday 
F  sdwire  transfer  of  immediately 
a  /ailable  funds  or  by  means  of  a  credit 
t  I  the  applicable  cash  balance,  as  PTC 
c  eems  advisable  from  time  to  time. 

At  that  time,  the  Commission  required 
F  rc  to  limit  intraday  disbursement  of 
F  S(I  to  the  amount  of  collected  and 
a  /ailable  P&I  payments  without 
r  icourse  to  funds  available  to  PTC  from 
G  iier  sources  for  P&I  disbursement  such 
a  i  FTC's  own  funds,  the  cash  portion  of 
t  le  mandatory  deposits  to  the 
p  irticipant's  fun^,  and  borrowed  funds 
s  icured  by  the  P&I  receipts.'  PTC  then 
h  jgan  a  pilot  program  to  distribute  up 
ti »  50%  of  the  P&I  payable  with  respect 
t  \  GNMA  I  seciuities  subject  to  the 
r  fquirement  that  the  intraday 
c  istribution  be  made  from  collected  and 
a  i/ailable  GNMA  I  P&I  only. 

PTC  now  seeks  to  expand  its  intraday 
F  &I  disbursement  program  to  permit 
i:  itraday  disbursement  of  all  GNMA  II 
F  &I  to  participants  who  elect  to  receive 


'PTC's  present  program  for  the  early  distribution 

P&l  permits  the  distribution  of  up  to  S0%  of  P&I 
p  lyable  on  GNMA  I  securities  by  intraday  Fedwire 
li  ansfer  of  funds  on  the  distribution  date,  the  15th 
d  ly  of  the  month,  with  the  balance  distributed  by 
c  edit  to  the  participants'  cash  balances  payable  at 
e  id  of  day  settlement.  PTC  intends  to  continue  the 

traday  distribution  of  GNMA  I  P&I  as  currently 
ci)nstituted  subject  to  its  discretion  to  suspend  the 
program  if  it  is  de«med  necessary  or  advisable  at 
apy  time  in  the  future. 

'  Refer  to  Securities  Exchange  Act  Release  Nos. 
3  1132  (November  9, 1993),  58  PR  59501  and  33586 
(  ipril  12, 1994).  59  FR  59501. 


the  intraday  distribution  subject  to 
retaining  discretion  to  suspend  the 
program  if  it  is  deemed  necessary  or 
advisable  in  the  future. 

GNMA  II  P&I  Proposal 

Currently,  Chemical  Bank  as  central 
paying  and  transfer  agent  for  the  GNMA 
II  program  credits  PTC's  account  on 
Chemical  Bank's  books  in  the  amount  of 
the  GNMA  II  payment.  PTC  transfers  the 
funds  via  Fedwire  transfer  into  FTC's 
account  at  the  Federal  Reserve  Bank  of 
New  York  on  the  GNMA  11  distribution 
date.*  PTC  credits  the  GNMA  II  P&I  to 
its  participants'  accounts  at  ITC  on  the 
day  of  receipt  and  disburses  the 
payment  in  same-day  funds  net  of  any 
intraday  account  debits  and  credits  as 
part  of  the  end-of-day  settlement.  FTC 
does  not  use  its  uncommitted  line  of 
credit  to  fund  the  GNMA  II  P&I 
disbursement.'  Under  the  proposal,  PTC 
anticipates  passing-through  all  GNMA  II 
P&I  upon  its  receipt  from  Chemical 
Bank.  This  will  result  in  the  intraday 
disbursement  of  all  payable  GNMA  II 
P&I  by  Fedwire  transfer  at  or  before 
approximately  12  noon  to  all 
participants  who  elect  to  receive  it 
intraday. 

PTC  believes  that  because  tlie 
proposed  rule  change  facilitates  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
provides  for  the  safeguarding  of 
securities  and  funds  in  FTC's  custody  or 
control  or  for  which  it  is  responsible,  it 
is  consistent  with  Section  17A  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  PTC. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PTC  has  neither  solicited  nor  received 
comments  on  the  proposed  rule  change. 


''The  GNMA  D  distribution  date  is  generally  the 
20th  day  of  the  month.  If  the  19th  day  of  the  month 
is  not  a  business  day  but  the  20tb  day  of  the  month 
is  a  business  day,  then  the  distribution  date  is  the 
first  business  day  after  the  20th  day  of  the  month. 
If  both  the  19th  and  20th  days  of  the  month  are  not 
business  days,  the  first  business  day  thereafter  is 
the  distribution  date. 

'  During  the  period  from  January  1994  through 
August  1994,  the  amount  of  the  GNMA  n  montiily 
P&I  has  averaged  just  under  SI  billion.  The  largest 
monthly  P&I  amount  was  in  April  1994  in  the 
amount  of  $1.2  billion,  and  the  lowest  monthly  P&I 
amount  was  in  August  1994  in  the  amount  of  $800 
million. 
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III.  Date  of  EfSectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  I*ublic  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  FTC.  All  submissions  should 
refer  to  file  number  SR-FTC-94-05  and 
should  be  submitted  by  November  14, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-26168  Filed  l(K20-94:  8:45  am) 

BILLINO  COOE  a010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  Equipment, 
Systems,  and  Installations  in  Part  23 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  availabiUty  of 
proposed  advisory  circular  (AC)  and 
request  for  comments. 

SUMMARY:  This  notice  aimounces  the 
availability  and  request  for  comments 
on  proposed  AC  23.1309-lB,  which 
cancels  AC  23.1309-lA,  dated  June  3, 
1992,  and  Change  1  to  AC  23.1309-lA. 
dated  August  5, 1992.  The  proposed  AQ 
provides  information  and  guidance 
addressing  the  National  Transportation 
Safety  Board  Recommendation  (NTSB) 
A-92-89,  and  to  update  the  policy  for 
environmental  and  atmospheric 
conditions,  and  software  assessment. 
DATES:  Comments  must  be  received  on 
or  before  December  20, 1994. 
ADDRESSES:.  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Standards  Office  (ACE-110), 
601  East  12th  Street.  Kansas  City, 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terre  Flynn,  Standards  Staff  (ACE-110), 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration;  telephone  number  (816) 
426-6941. 

SUPPLEMENTARY  INFORMATION:  Any 
person  may  obtain  a  copy  of  this 
proposed  AC  by  contacting  the  person 
named  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

Comments  Invited 

We  invite  interested  parties  to  submit 
comments  on  the  proposed  AC. 
Commenters  must  identify  AC  23.1309- 
IB  and  submit  comments  to  the  address 
specified  above.  The  FAA  will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments 
before  issuing  the  final  AC.  The  FAA  is 
requesting  that  comments  be  made  only 
on  the  text  with  vertical  bars,  as  these 
are  the  only  changes  to  the  AC.  The 
proposed  AC  and  comments  received 
may  be  inspected  at  the  Standards 
Office  (ACE-110),  Suite  900, 1201 
Walnut,  Kansas  Qty,  Missouri,  between 
the  hours  of  7:30  a.m.  and  4:00  p.m. 
weekdays,  except  Federal  holidays. 

Background 

NTSB  Recommendation  A-92-89 
recommended  manufacturers  of 
integrated  flight  guidance  and  control 
systems  be  proxided  additional 
information  in  the  Airplane  Flight 
Manual  (AFM)  and  training  information 
regarding  systems  failures.  The  FAA's 
response  to  the  recommendation 
'  includes  the  revision  to  AC  23.1309-lA 
that  would  include  additional  guidance 
to  needed  warning  and  procedural 


information  for  complex  integrated 
systems  for  inclusion  in  the  AFM.  In  the 
process  of  revising  this  AC,  the  policy 
and  guidance  for  environmental  and 
atmospheric  conditions,  and  software 
assessment,  are  also  updated. 

Issued  in  Kansas  Qty,  Missouri,  October  3, 
1994. 

John  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  94-25896  Filed  10-20-94:  8:45  ami 

BtLUNG  COOE  4»10-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement  San 
Francisco,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
En\'ironmental  Impact  Statement  will  be 
prepared  for  a  proposed  project  in  San 
Francisco,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Schultz,  Chief,  District  Operations 
"A",  Federal  Highway  Administration. 
Cahfomia  Division,  U.S.  Bank  Plaza. 
980  Ninth  Street— Suite  400, 
Sacramento,  California  95814-1714, 
Telephone:  (916)  551-1314. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Cahfomia  Department  of  Transportation 
and  the  City  and  County  of  San 
Francisco,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  alternatives  to  replacement  of  the 
Embarcadero  Freeway  and  access  ramps 
to/from  the  Bay  Bridge,  1-80  and  U.S. 
101  known  as  the  Terminal  Separator 
Structure. 

The  proposed  project  would  involve 
an  area  bounded  by  the  eastern  edge  of 
the  Embarcadero  Roadway  on  the  east 
side,  Broadway  on  the  north  and  Bryant 
Street  on  the  south  side,  while  portions 
of  Fifth,  and  Sansome  Streets,  form  the 
boimdary  to  the  west.  The  proposed 
project  is  located  in  an  existing  urban 
area  and  will  affect  pubUc,  commercial, 
and  residential  properties,  some  of 
which  have  an  historic  interest.  The 
project  is  funded  in  part  by  Federal 
Emergency  ReUef  funds.  Alternatives 
under  consideration  include: 

1.  Taking  no  action:  Maintain  the  local 
surface  roadway  which  links  The 
Embarcadero  north  and  south  and  provide  no 
new  access  ramps  to/ from  the  Bay  Bridge,  I- 
80  and  U.S.  101. 

2.  Reconstructing  The  Embarcadero 
roadway  between  Folsom  and  Broadway  as  a 
four  to  six  lane  roadway  but  providing  no 
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new  access  ramps  to/frcHn  the  Bay  Bridge.  I- 
80  and  U.S.  101. 

3.  Reconstructing  The  Embarcadero 
roadway,  as  in  2.  above  and  constructing  a 
new  on-ramp  starting  from  Harrison  Street 
and  Essex  Street,  crossing  over  Second  Street, 
connecting  to  1-80  westbound  U.S.  101.  and 

a  new  ofT-ramp  accessing  Second  Street 
between  Bryant  and  Harrison  Streets  from 
U.S.  101  northbound. 

4.  Reconstructing  The  Embarcadero 
roadway,  as  in  2.  above,  with  various^minor 
modifications  to  the  existing  system. 

5.  Reconstructing  The  Embarcadero 
roadway,  as  a  four  to  six-lane  roadway  with 
a  split  at  the  foot  of  Market  Street  and 
constructing  a  new  on-ramp  starting  from 
Harrison  Street  and  Essex  Street,  crossing 
over  Second  Street,  connecting  to  1-80 
westbound  U.S.  101,  and  a  new  off-ramp 
accessing  Second  Street  between  Bryant  and 
Harrison  Streets  from  U.S.  101  northbound. 

In  addition  to  these  alternatives,  the 
City  may  also  consider  alternatives 
which  would  involve  reconstructing 
The  Embarcadero  roadway,  as  in  2. 
above  and  rebuilding  the  Terminal 
Separator  Structure  (TSS)  to  its  original 
configuration.  An  EIS  for  the 
Embarcadero  Replacement  Project  was 
already  imderway  when  the  San 
Francisco  Board  of  Supervisors  asked 
that  the  scope  be  expanded  to  include 
the  Terminal  Separator  Structure.  Public 
scoping  session  for  the  expanded  EIS 
was  held  in  March  1994.  The  Draft  EIS 
will  be  available  for  public  and  agency 
review  prior  to  the  required  public 
hearing.  Public  notice  v«rill  be  given  of 
»he  time  and  place  of  meetings  and 
hearing.  To  ensiu«  that  the  full  range  of 
issues  relating  to  this  proposed  action 
are  addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive^ Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  October  12, 1994. 
John  R.  SchuIU. 

Chief,  District  Operations  "A  ",  California 
Division,  Federal  Midway  Administration. 
[PR  Doc.  94-26086  Filed  10-2O-94:  8:45  am] 
BILLING  CODE  4t10-33-M 


Maritime  Administration 


L 


otice  of  Change  of  Name  of  Approved 
trustee 

Notice  is  hereby  jgiven  that  effective 
:  ieptember  1, 1994,  Continental  Bank, 
Jational  Association,  with  offices  at  231 
iouth  LaSalle  Street,  Chicago,  Illinois 
I  0697,  has  changed  its  name  to  Bank  of 
imerica  Illinois. 

Dated:  October  17, 1994. 

By  Order  of  the  Maritime  Administrator. 
Bel  C.  Richard, 
Acting  Secretary. 

I  -R  Doc.  94-26148  Filed  1O-20-94;  8:45  ami 
I  IlLINO  COOE  4«1fr41-M 


Authority  to  Approve  the  Use  of  Pen 
Registers  and  to  Monitor 
Communications 
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lotice  of  Approval  of  Applicant  as 
rustee 

Notice  is  hereby  given  that  First  Trust 
<  f  New  York,  National  Association,  with 
(  ffices  at  100  Wall  Street,  New  York, 
lew  York  10005,  has  been  approved  as 

rustee  pursuant  to  Public  Law  100-710 
<nd46CFRpart221. 

Dated:  October  17. 1994. 

By  Order  of  the  Maritime  Administrator. 
Ibel  C.  Richard, 
J  cting  Secretary. 

R  Doc.  94-26147  Filed  10-20-94:  8:45  am) 

^LLMQ  COOE  4t10-ei-M 


•EPARTMENT  OF  THE  TREASURY 
I  ttemal  Revenue  Service 
(  }elegation  Order  No.  222  (Rev.  3)] 
I  >elegation  of  Authority 

/  GENCY:  Internal  Revenue  Service  (IRS), 
reasury. 

i  CTiON:  Delegation  of  authority. 


i  UMMARY:  Authority  to  approve  the  use 
(  f  pen  registers  and  to  authorize  the 
c  pplication  for  issuance  of  a  court  order 
t )  monitor  communications. 

ffFECTIVE  DATE:  September  23. 1994. 

iDR  FURTHER  INFORMATION  CONTACT:  Pat 
lien,  GPiQrR,  Room  7030, 1111 
onstitution  Ave.,  NW.,  Washington, 
C  20224.  telephone  202-622-5688  (not 
toll-free  call) 
Effective  Date:  September  23. 1994. 


Pursuant  to  the  Authority  vested  in 
the  Commissioner  of  Internal  Revenue 
By  Treasury  Order  150-10  and  18  U.S.C. 
2516.  the  authority  to  approve  the  use 
of  pen  registers;  to  authorize  the 
application  for  issuance  of  a  court  order 
to  monitor  commimications  via  display 
pagers,  facsimile  transceivers  and  tone 
and  voice  pagers  (non-aural  portion  of 
the  communications);  and  to  approve 
the  monitoring  of  communications  via 
tone-only  pagers  is  delegated  as  follows: 

1.  The  Assistant  Commissioner 
(Criminal  Investigation)  and  anyone 
acting  for  him/her  is  authorized  to 
approve  the  use  of  pen  registers  in  the 
investigations  involving  felony 
violations  within  the  jurisdiction  of 
Criminal  Investigation,  wagering 
violations  and  for  locating  fugitives 
from  justice  charged  with  a  violation 
who  were  the  subject  of  an  investigation 
by  Criminal  Investigation.  Authorization 
by  the  Assistant  Commissioner 
(Criminal  Investigation)  for  the  use  of  a 
pen  register  is  contingent  upon  the 
obtaining  of  a  court  order  prior  to 
installation  of  the  pen  register.  This 
authority  may  not  be  redelegated. 

2.  The  Assistant  Commissioner 
(Criihinal  Investigation)  and  anyone 
acting  for  him/her  is  authorized  to 
approve  the  appUcation  for  issuance  of 
a  court  order  to  monitor 
communications  via  display  pagers, 
facsimile  transceivers  and  tone  and 
voice  pagers  (non-aural  portion  of  the 
commimications).  This  authority  may 
not  be  redelegated. 

3.  The  Chief,  Criminal  Investigation 
Division,  the  Director  or  Deputy 
Director,  National  Operations  Division 
(Criminal  Investigation),  and  anyone 
acting  for  these  persons  may  authorize 
the  monitoring  of  communications  via 
tone-only  pagers.  TTiis  authority  may 
not  be  redelegated. 

4.  Delegation  Order  No.  222,  (Rev.  2), 
effective  March  20, 1990,  is  superseded. 

Dated:  October  13, 1994. 
James  McGovem, 
(Acting)  Chief  Compliance  Officer. 
(FR  Doc.  94-26205  Filed  10-20-94;  8:45  ami 
BILUNG  COOE  4630-01-0 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSTf  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:01  a.m.  on  Tuesday,  October  18, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Reports  of  the  Office  of  Inspector  General. 

Personnel  matter. 

Matters  relating  to  the  probable  failure  of 
a  certain  insured  depository  institution. 

Matters  relating  to  the  Corporation's 
supervisory  and  resolution  activities. 

Application  for  Community  Savings,  F.  A., 
North  Palm  Beach,  Florida,  a  profHJsed  new 
fiederally  chartered  stock  savings  association, 
for  Federal  deposit  insurance. 

Applic^ion  for  First  Savings  Bank  of  New 
Jersey,  S.L.A,  Bayonne,  New  Jersey,  a 
proposed  new  state  chartered  stock  savings 
association,  for  Federal  deposit  insurance. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Mr.  John  F.  DowTiey, 
acting  in  the  place  and  stead  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  and 
Chairman  Ricki  R.  Tigert,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4). 


(c)(6),  (cj(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b  (c)(2).  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  NW.,  Washington,  DC. 

Dated:  October  18, 1994. 
Federal  Deposit  Insurance  Corporation. 
Leneta  G.  Gregorie, 
Acting  Assistant  Executive  Secretary. 
(FR  Doc.  94-26274  Filed  10-19-94;  11:50 
am] 

BtLUNG  COOE  6714-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m.,  Wednesday, 
October  26, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  begiiming  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  19. 1994. 
lennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-26254  Filed  10-19-94;  11:08 

ami 

BILLING  COOE  6210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CPTATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  52214, 
October  14, 1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  Wednesday, 
October  19, 1994. 

CHANGES  IN  THE  MEETING:  THE  OPEN 
MEETING  HAS  BEEN  CANCELED,  AND 
THE  SCHEDULED  ITEMS  WERE 
HANDLED  VIA  NOTATION  VOTING. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  October  19. 1994. 
lennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-26317  Filed  10-19-94;  2:21  pm| 

BILUNG  CODE  6M0-01-P 

NATIONAL  CREDrr  UNION  ADMINISTRATION 

TIME  AND  DATE:  9:30  a.m..  Thursday, 
October  27, 1994. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047. 1775  Duke  Street,  Alexandria. 
Virginia  22314-3428. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meetings. 

2.  Administrative  Actions  under  Part  704. 
NCUA's  Rules  and  Regulations.  Closed 
pursuant  to  exemption  (8). 

3.  Administrative  Action  under  Part  708. 
NCUA's  Rules  and  Regulations.  Closed 
pursuant  to  exemption  (8). 

4.  NCUA's  Budget  FY  95  and  FY  96.  Closed 
pursuant  to  exemptions  (2).  (6),  and  (9)(B). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (703) 518-6034. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  94-26341  Filed  10-19-94;  3:20  pm] 

BILLING  CODE  7S3S-01-M 


UMI 


Friday 

October  21,  1994 


Part  II 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  61  and  67 
Revision  of  Medical  Standards  and 
Certification  Procedures  and  Duration  of 
Medical  Certificates;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  61  and  67 
[DoelcM  No.  27940;  Notice  No.  94-^1] 
RIN  2120-AA70 

Revision  of  Medical  Standards  and 
Certification  Procedures  and  Duration 
of  Medical  Certificates 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  an 
extensive  amendment  of  part  67  of  the 
Federal  Aviation  Regulations  (FAR)  to 
revise  airman  medical  standards  and 
medical  certification  procedures.  This 
announcement,  in  part,  proposes  to 
implement  a  number  of 
recommendations  resulting  from  a 
comprehensive  review  of  the  medical 
standards  annoimced  in  previous 
notices.  As  proposed,  this  revision  of  ' 
the  standards  for  airman  medical 
certification  and  associated 
administrative  procedures  of  part  67 
will  better  provide  for  safety  in  the 
aviation  system  and  reflect  current 
medical  knowledge,  practice,  and 
terminology. 

This  notice  also  proposes  to  amend 
§61.23  of  part  61  to  revise  the  duration 
of  third-class  airman  medical 
certificates,  based  on  the  age  of  the 
airman,  for  operations  requiring  a 
private,  recreational,  or  student  pilot 
certificate. 

DATES:  Comments  must  be  submitted  on 
or  before  February  21, 1995. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed  or  delivered,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
10).  Docket  No.  27940.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  Comments 
mailed  or  delivered  must  be  marked 
Docket  No.  27940.  Comments  may  be 
examined  in  Room  915G  weekdays 
between  8:30  a.m.  and  5  p.m.,  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Thomas  or  Dennis  McEachen, 
Aeromedical  Standards  Branch,  800 
Independence  Avenue,  SVV., 
Washington.  DC  20591;  telephone  (202) 
493-4075. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 


written  data,  views,  or  argiunents  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result  . 
froifa  adopting  the  proposals  in  this 
not  ce  are  also  invited.  Substantive 
con  iments  should  be  accompanied  by 
cos  estimates.  Comments  should 
idei  itify  regulatory  docket  or  notice 
nm  iber  and  should  be  submitted  in 
trip  icate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  I  le  Administrator  before  taking 
acti  on  on  this  proposed  rulemaking.  The 
pro  }osals  conUined  in  this  notice  may 
be  <  hanged  in  light  of  comments 
rec(  ived.  All  comments  received  will  be 
ava  lable.  both  before  and  after  the 
clo!  ing  date  for  comments,  in  the  Rules 
Do<  ket  for  examination  by  interested 
per  ;ons.  A  report  summarizing  each  - 
suh  itantive  public  contact  with  FAA 
per$onnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Coihmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
sufatnitted  in  response  to  this  notice 
muft  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
Stat  sment  is  made:  "Comments  to 
Do<  ket  No.  27940."  The  postcard  will  be 
dat  i  stamped  and  mailed  to  the 
con  imenter. 

Pul  lie  Meeting 

F  Liblic  meetings  will  be  held  in 
Wa  .hington,  DC,  Seattle,  WA,  and 
Orl  mdo,  FL.  A  notice  of  the  meeting 
tim  }s  and  locations  v^rill  be  published 
lat(  r  in  the  Federal  Register. 

AviiabilityofNPRM 

/  ny  person  may  obtain  a  copy  of  this 
NP  IM  by  submitting  a  request  to  the 
Fe<  eral  Aviation  Administration,  Office 
of  I  ublic  Affairs,  Attention:  Public 
Inc  jiry  Center,  APA-200,  800 
Inc  spendence  Avenue,  S.W., 
Wa  jhington,  D.C.  20591,  or  by  calling 
(20 1)  267-3484.  Communications  must 
ide  itify  the  notice  number  of  this 
NPIM. 

F  ersons  interested  in  being  placed  on 
the  mailing  list  for  future  NPI^'s 
sh(  uld  request  from  the  above  offrce  a 
coj  y  of  Advisory  Circular  No.  11-2A. 
No  ice  of  Proposed  Rulemaking 
Dis  tribution  System,  which  describes 
the  application  procedure. 

Bai  :kground 

( >n  April  15, 1982,  the  FAA 
am  ounced  the  adoption  of  Amendment 
67- 11  (47  FR  16298;  April  15. 1982)  to 
the  FAR  (14  CFR  part  67).  The 
amendment  revised,  among  other 
thi  igs,  the  special  discretionary 


procedures  for  issuing  airman  medical 
certificates  to  persons  who  do  not 
qualify  for  certification  under  §§  67.13, 
67.15,  or  67.17  of  the  FAR  In  the 
preamble  to  that  amendment,  the  FAA 
announced  that,  in  compUance  with 
Executive  Order  12291,  Federal 
Regulation  (February  17, 1981),  it 
intended  to  conduct  an  overall  review  of 
the  medical  standards  in  part  67  of  the 
FAR.  A  complete  review  of  the 
regulations  was  needed  to  bring  the 
standards  and  procedures  for  airman 
medical  certification  up  to  date  with 
advances  in  medical  knowledge, 
practice,  and  technology.  Therefore, 
Amendment  67-11  was  considered 
interim  clarification  until  a 
comprehensive  review  of  the  medical 
standards  contained  in  part  67  could  be 
concluded. 

--    The  FAA  began  the  review  of  the 
medical  standards  for  airmen  and  of  its 
certification  practices  and  procedures 
(47  FR  30795;  July  15, 1982)  by 
requesting  public  comment.  In  addition, 
the  FAA  initiated  a  contract  with  the 
American  Medical  Association  (AMA) 
to  provide  professional  and  technical 
information.  The  AMA  presented  its 
repMjrt,  "Review  of  Part  67  of  the  Federal 
Air  Regulations  and  the  Medical 
Certification  of  Civilian  Airmen"  (AMA 
Report),  on  March  26, 1986.  The  public 
was  again  invited  to  comment  on  part 
67  in  "Announcement  of  the 
Availability  of  a  Report"  (51  FR  19040; 
May  23, 1986).  The  AMA  Report 
detailed  the  results  of  a  comprehensive 
review  of  the  standards  for  airman 
medical  certification  and  of  their 
application.  The  AMA  Report 
considered  pertinent  advances  in  the 
field  of  medicine  since  1959, 
recommended  changes  in  FAA  medical 
standards  and  explained  the  rationale 
for  such  changes. 

In  a  separate  but  related  issue,  on  May 
11, 1979,  the  Aircraft  Owners  and  Pilots 
Association  (AOPA)  petitioned  to 
amend  §  61.23  to  require  medical 
examinations  for  private  pilots  at  36- 
month  intervals  rather  than  at  24-month 
intervals.  In  response  to  the  petition,  the 
FAA  reviewed  the  literature,  surveyed 
the  medical  practices  of  the  Department 
of  Defense,  and  considered  a 
preliminary  analysis  of  its  own 
aeromedical  certification  data.  The  FAA 
then  contracted  with  Johns  Hopkins 
University  to  prepare  a  detailed 
statistical  analysis  of  information 
collected  by  the  FAA  bom  annual 
examinations  on  approximately  31,000 
air  trafiic  controllers  over  a  15-year 
period.  The  study  sample  was 
demographically  similar  and  broadly 
comparable  to  the  private  pilot 
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population,  and  the  examinations  were 
similar  to  airman  medical  examinations. 

The  Johns  Hopkins  University 
analysis  coofimied  an  increasing 
incidence  of  recorded  pathology  with 
increasing  age,  agreeing  with  the  data 
from  the  AMA  report,  but  a  relatively 
low  incidence  in  young  individuals. 
Reducing  the  frequency  of  medical 
examinations  could  be  expected  to 
result  in  an  increased  prevalence  of 
undetected  pathology  within  the 
system.  For  the  younger  age  groups, 
however,  this  effect  would  be  small.  The 
Johas  Hopkins  analysis  did  not  identify 
exact  ages  at  which  the  frequency  of 
examinations  should  be  changed. 

In  response  to  the  AOPA  petiti<Mi  to 
amend  §61.23,  the  FAA  issued  on- 
October  29, 1982,  NPRM  No.  82-15  (47 
FR  54414,  December  2,  1982)  proposing 
to  amend  part  61  to  revise  the  duration 
of  validity  of  third-class  privileges  of 
airman  medical  certificates  for 
operations  requiring  a  private  or  student 
pilot  certificate.  A*s  proposed  by  Notice 
No.  82-15,  the  requirement  for  a  third- 
class  medical  examination  would  have 
been  changed  to  every  5  years  for  the 
youngest  pilots  then  increasing  in 
frequency  to  the  existing  2-year  interval 
for  older  piiots. 

On  September  27,  1985.  prior  to  the 
issuance  of  the  AMA  Report  on  its 
review  of  the  airman  medical  standards 
and  certification  procedures  in  part  67, 
the  notice  proposing  to  amend  part  61 
to  revise  the  duration  of  third-class 
airman  medical  certificates  was 
withdrawn  (50  FR  39619).  The  proposal 
was  withdrawn,  in  part,  because  of 
issues  raised  by  the  medical 
community.  In  addition,  a  regulatory 
evaluation  of  Notice  No.  82-15 
suggested  a  slight  increase  in  aircraft 
accident  fatalities  if  the  then  proposed 
third-class  medical  certificate  was  set  to 
5  years  for  young  airmen.  Given  the 
then  pending  issuance  of  the  AMA 
Report  and  the  possibility  that  the 
report  would  provide  better  data  on 
whidi  to  base  an  evaluation  of  the  safety 
concerns  raised  by  the  medical 
community,  the  FAA  decided  that  any 
future  consideration  of  exa.mination 
frequency  would  be  within  the  context 
of  the  outcome  of  the  comprehensive 
reviewof  part  67. 

On  February  26,  1986,  AOPA  again 
petitioned  the  FAA  to  revise  the 
duration  of  a  tiiird-class  airman  medical 
certificate  to  36  calendar  months  for 
noncommercial  operations  requiring  a 
private,  recreational,  or  student  pilot 
certificate.  The  petition  (Docket  No. 
24932)  was  entered  in  the  public  docket 
and  remains  open. 

On  September  24. 1993,  AOPA  once 
again  petitioned  the  FAA  to  revise  the 


duration  of  a  third-class  airman  medical 
certificate  to  48  calendar  months  for  a 
specific  trial  period  for  noncommercial 
operations  requiring  a  private  or  student 
pilot  certificate.  The  petition  (Docket 
No.  27473)  was  entered  in  the  public 
docket  and  remains  open. 

Based  on  the  FAA's  review  of  part  67. 
the  FAA's  judgment  regarding 
recommendations  contained  in  the 
AMA  Report,  and  on  consideration  of 
all  public  comments  in  response  to 
previous  notices,  the  FAA  proposes  to 
revise  part  67,  "Medical  Standards  and 
Certification."  The  proposed  revision  of 
part  67  will  involve  the  incorporation  of 
additions  and  changes  to  specific 
medical  standards,  the  scope  of 
examination,  and  the  administrative 
procedures  pertaining  to  airman 
medical  certification.  In  consideration 
of  pertinent  advances  in  the  field  of 
medicine  since  the  last  significant 
revision  of  part  67,  the  medical 
standards  and  certification  procedures 
that  are  being  proposed  reflect  current 
medical  knowledge,  technology',  and 
practice. 

As  stated  in  the  notice  withdrawing 
Notice  82-15,  the  duration  of  airman 
medical  certificates  was  to  be 
reconsidered  after  the  AMA's  report; 
however,  the  report  provided  no 
duration  recommendation.  The  proposal 
to  revise  airmen  standards  and 
certifications  procedures  and  the 
duration  of  airmen  medical  certificates 
was  also  addressed  in  a  January  1992 
agency  rulemaking  review.  The  results 
of  these  events  supported  the  revision  of 
part  67  and  diu^tion  of  third-class 
airman  medical  certificates.  A 
reevaluation  of  all  studies  and  data 
collected  since  1982  supports  a  revision 
of  the  duration  of  third-class  medical 
certificates  outlined  in  this  proposal. 
Accordingly,  the  FAA  is  proposing 
revisions  to  part  67  and  to  §61.23  of 
part  61  of  the  FAR. 

Summary  of  Prt^posed  Amendments  lo 
Parte? 

The  following  is  a  summary  of  the 
substantive  changes  proposed  in  this 
rulemaking.  Because  the  FAA  is 
proposing  a  complete  recodification  of 
part  67,  this  summary  states  both  the 
current  and  proposed  section/paragraph 
numbers. 

1.  Distant  visual  acuity  requirements 
for  first-  and  second-class  certification 
are  changed  to  delete  the  uncorrected 
acuity  standards.  However,  each  eye 
must  be  corrected  to  20/20  as  in  the 
current  standard.  (FAR  Standards: 
Current  §§  67.13(b)  and  67.15(b); 
Proposed  §§67.103(a)  and  67.203(a)] 

2.  For  third-class  certification,  the 
current  20/50.  uncorrected,  or  20/30, 


corrected,  distant  visual  acuity  standard 
is  changed  to  20/40  in  each  eye.  with  or 
without  correction.  JFAR  Standard: 
Current  §  67.17(b);  Proposed  §  67.303(a)l 

3.  For  first-  and  second-class 
certification,  minimum  near  visual 
acuity  requirements  are  specified  in 
terms  of  Snellen  equivalents  (20/40), 
corrected  or  uncorrected,  each  eye.  at  16 
inches  and.  after  age  50.  also  include  an 
intermediate  standaid  (20/40)  at  32 
inches.  This  replaces  the  current 
standard  of  V=1.00  at  18  inches  for  first- 
class  only.  (FAR  Standards:  Current 

§§  67.13(b)  and  67.15(b);  Proposed 
§§  67.103(b)  and  67.203(b)] 

4.  A  near  \isual  acuity  standard  of 
20/40,  corrected  or  uncorrected,  each 
eye.  at  16  inches  is  added  to  the  third- 
class  visual  requirements.  {FAR 
Standard:  Current  (None);  Proposed 

§  67.303(b)) 

5.  Color  vision  requirements  are 
amended  to  read:  "^ilily  to  perceive 
those  colors  necessary  for  safe 
performance  of  airman  duties."  and  are 
the  same  for  all  classes.  Current 
standards  require  "normal  color  vision" 
for  first-class  and  the  ability  to 
distinguish  aviation  signal  colors  for 
second-  and  third-class  applicants.  (FAR 
Standards:  Current  §§  67.13(b).  67.15(b). 
and  67.17(b):  Proposed  §§  67.103ic). 
67.203(c).  and  67.303(c)] 

6.  The  current  first-class  standard 
jjertaining  to  pathological  conditions  of 
the  eye  or  adnexa  that  interfere  or  thai 
may  reasonably  be  expected  to  interfere 
with  proper  function  is  substituted  in 
both  the  second-  and  third-class 
standards  for  the  current  standards 
which  specify,  respectivdy.  "no 
pathology  of  the  eye"  and  "no  serious 
pathologv  of  the  eye."  (FAR  Standards: 
Current  §§  67.15(b)  and  67.17(b): 
Proposed  §§  67.203(e)  and  67.303(d)J 

7.  The  "whispered  voice  test"  for 
hearing  is  deleted  for  all  classes. 
Substituted  are  a  conversational  voice 
test  using  both  ears  at  6  feet;  an 
audiometric  word  (speech) 
discrimination  test  to  a  score  of  at  least 
70  percent  obtained  in  one  ear  or  in  a 
sound  field  environment;  or  pure  tone 
audiometry  according  to  a  table  of 
acceptable  threshtdds  (ANSI  1969).  The 
amended  standards  for  hearing  are  the 
same  for  all  classes.  [FAR  Standards: 
Current  §§  67.13(c).  67.15(c).  and 
67.17(c);  Proposed  §§  67.105(a), 
67.205(a).  and  67.305(8)1 

8.  The  standards  pertaining  to  the  ear, 
nose,  mouth,  pharynx,  and  larynx  are 
revised  to  more  general  terms  and 
related  to  flying  and  speech 
communication.  Specific  references  to 
the  mastoid  and  eanirum  are  deleted. 
The  current  standard.  "No  disturtnnc^ 
in  equilibrium,"  is  changed  to,  "No  ear 


disease  or  condition  manifested  by,  or 
that  may  reasonably  be  expected  to  be 
manifested  by,  vertigo  or  a  disturbance 
of  equilibrium."  The  amended 
standards  are  the  same  for  all  classes. 
[FAR  Standards:  Current  §§  67.13(c). 
67.15(c),  and  67.17(c);  Proposed 
§§  67.105(b),  67.205(b),  and  67.305(b)) 

9.  "Psychosis,"  as  used  in  the 
proposed  regulation,  refers  to  "a  mental 
disorder  in  which  the  individual  has 
manifested  psychotic  symptoms  or  to  a 
mental  disorder  in  which  an  individual 
may  reasonably  be  expected  to  manifest 
psychotic  symptoms."  This  alleviates 
some  of  the  problems  in  interpreting  the 
regulations  created  by  changes  in 
nomenclature  and  classification  of 
mental  conditions  foimd  in  the 
Diagnostic  and  Statistical  Manual  of 
Mental  Disorders.  3rd  edition  (DSM  III). 
[FAR  Standards:  Current  §§  67.13(d). 
67.15(d).  and  67.17(d);  Proposed 

§§  67.107(a),  67.207(a),  and  67.307(a)] 

10.  Substance  dependence  and 
substance  abuse  are  defined  and 
specified  as  disqualifying  medical 
conditions.  Substance  dependence  is 
disqualifying  unless  there  is  clinical 
evidence,  satisfactory  to  the  Federal  Air 
Surgeon,  of  recovery,  including 
sustained  total  abstinence  from  alcohol 
for  not  less  than  the  preceding  2  years 
in  the  case  of  alcohol  dependence.  In 
the  case  of  other  substance  dependence, 
recovery  would  include  sustained  total 
abstinence  from  that  substance  for  not 
less  than  the  preceding  5  years. 
Substance  abuse,  in  the  case  of  alcohol 
within  the  preceding  2  years  and  in  the 
case  of  other  substances  within  the 
preceding  5  years,  is  disqualifying. 
Alcohol  dependence  and  alcohol  abuse 
are  included  in  the  terms  "substance 
dependence"  and  "substance  abuse", 
respectively.  [FAR  Standards:  Current 
§§  67.13(d).  67.15(d).  and  67.17(d); 
Proposed  §§  67.107(a)  and  (b).  67.207(a) 
and  (b),  and  67.307(a)  and  (b)] 

11.  "Bipolar  disorder"  is  added  as  a 
specifically  disqualifying  condition. 
This  corrects  a  regulatory  problem 
created  by  the  change  in  nomenclature 
contained  in  DSM  lU.  [FAR  Standards: 
Current  (None);  Proposed  §§  67.107(a). 
67.207(a),  and  67.307(a)) 

12.  The  general  mental  standard  is 
amended  to  add  the  word  "other"  before 
"mental."  The  proposed  revised 
standard  reads,  "No  other  personality 
disorder,  neurosis,  or  other  mental 
condition*   *   *."  [FAR  Standards: 
Current  §§  67.13(d),  67.15(d),  and 
67.17(d);  Proposed  §§  67.107(c). 
67.207(c),  and  67.307(c)] 

13.  "A  single  seizure,"  and  "A 
transient  loss  of  control  of  nervous 
system  function(s)  without  satisfactory 
medical  explanation  of  the  cause,"  are 


ad<  ed  as  specifically  disqualifying 
nei  rologic  conditions.  (FAR  Standards: 
Cu  rent  (None);  Proposed  §§67.10g(a), 
67.  J09(a),  and  67.309(a)l 

1 4.  The  word  "seizure,"  is  substituted 
for  "convulsive."  [FAR  Standards: 

Cui  rent  §§  67.13(d),  67.15(d),  and 
67. 17(d);  Proposed  §§  67.109(b). 
67.  !09(b).  and  67.309(b)] 

Ip.  "Cardiac  valve  replacement," 
"permanent  cardiac  pacemaker 
implantation."  and  "heart  replacement" 
arejadded  as  specifically  disqualifying 
caroiovascular  conditions  for  all  classes 
of  certification.  [FAR  Standards:  Current 
§§$7.13(e),  67.15(e),  and  67.17(e); 
Proposed  §§  67.111(a),  67.211(a),  and 
67.  ll(a)l 

1 5.  A  requirement  is  added  whereby 
all  ipplicants  for  second-class  airman 
me  lical  certificates  will  be  required  to 
have  a  routine  resting  electrocardiogram 
(EuG)  at  the  first  application  after 
reaching  age  35  and  every  2  years  after 
reaching  age  40.  An  ECG  requirement 
cuii-ently  exists  for  first-class  applicants; 
hoi  /ever,  first-class  applicants  must 

ha\  e  an  annual  ECG  after  reaching  age 
40.  There  is  no  requirement  added  for 
thii  d-class.  [FAR  Standards:  Current 
§6;  .13(e):  Proposed  §§  67.111(d)  and 
67.  tlKd)] 

1 7.  The  current  table  of  age-related 
ma  cimum  blood  pressure  readings  for 
api  licants  for  first-class  certificates  and 
the  reference  to  "circulatory  efficiency" 
are  deleted,  and  a  requirement  that 
ave  rage  blood  pressure  while  sitting  not 
exc  sed  150/95  millimeters  of  mercury  is 
adc  ed  for  applicants  of  all  classes.  A 
me  lical  assessment  is  specified  for  all 
ap(  licants  who  need  or  use 
ant  hypertensive  medication  to  control 
bio  )d  pressure.  [FAR  Standards:  Current 
§  6;  .13(e);  Proposed  §§  67.111(b), 
67.  :il(b),  and  67.311(b)] 

1 5.  For  first-class  applicants  only,  a 
totj  1  blood  cholesterol  determination 
aftt  r  reaching  age  50  is  added.  A 
chc  lesterol  of  300  milligrams  per 
dec  i  liter  or  more  may  require  further 
eva  uation  although  the  applicant,  if 
oth  jrwise  eligible,  is  issued  a  medical 
cer  ificate  pending  the  results.  [FAR 
Sta  idard:  Current  (None);  Proposed 
§6Mll(f)] 

1 9.  The  use  of  anticoagulant 
me  iication  is  made  specifically 
dis  lualifying  for  applicants  of  all 
cla  ;ses.  [FAR  Standards:  Current 
(N<  ne);  Proposed  §§  67.111(c), 
67.  ai(c),  and  67.311(c)] 

:  0.  Current  §  67.19  of  the  FAR,      . 
Spi  cial  Issue  of  Medical  Certificates,  is 
rev  Titten  [Proposed  FAR  Standard: 
§  6  '.401  (a)l  to  provide  for,  at  the 
dis  :retion  of  the  Federal  Air  Surgeon, 
an  'Authorization  for  Special  Issuance 
of  .ledical  Certificate"  (Authorization), 


valid  for  a  specified  period  of  time.  An 
individual  who  does  not  meet  the 
published  standards  of  part  67  of  the 
FAR  may  be  issued  a  medical  certificate 
of  the  appropriate  class  if  he  or  she 
possesses  a  valid  Authorization.  The 
duration  of  any  certificate  issued  in 
accordance  with  proposed  §  67.401  of 
the  FAR  is  for  the  period  specified  at  the 
time  of  its  issuance  or  xmtil  withdrawal 
of  the  Authorization  upon  which  it  is 
based.  A  new  Authorization  is  required 
after  its  expiration,  and  the  applicant 
must  show  again  that  airman  duties  can 
be  performed  without  endangering  air 
commerce. 

Proposed  FAR  Standard,  §  67.401(b) 
also  provides  for  a  Statement  of 
Demonstrated  AbiUty  (SODA)  instead  of 
an  Authorization.  The  SODA  will  be 
issued  to  applicants  whose 
disqualifying  conditions  are  static  or 
nonprogressive  and  who  have  b<fen 
found  capable  of  performing  airman 
duties  without  endangering  air 
conmfierce.  The  SODA  Authorizes  an " 
aviation  medical  examiner  to  issue  a 
certificate  if  the  applicant  is  otherwise 
eligible. 

Proposed  §  67.401(e)  retains  the 
language  of  current  §  67.19(c)  regarding 
consideration  of  the  freedom  of  a  private 
pilot  to  accept  reasonable  risks  to  his  or 
her  owrn  person  or  property  that  are  not 
acceptable  in  the  exercise  of  commercial 
or  airline  transp>ort  pilot  privileges,  and 
consideration  at  the  same  time  of  the 
need  to  protect  the  safety  of  persons  and 
property  in  other  aircraft  and  on  the 
ground. 

Proposed  §  67.401(f)  adds  language ' 
that  explicitly  provides  that  the  Federal 
Air  Surgeon  may  withdraw  the 
Authorization  or  SODA.  An 
Authorization  or  SODA  may  be 
withdrawn  at  any  time  for  (1)  adverse 
change  in  medical  condition,  (2)  failure 
to  comply  with  its  provisions,  (3) 
potential  endangerment  of  public  safety, 
(4)  failure  to  provide  medical 
information,  or  (5)  the  making  or 
causing  to  be  made  of  a  fraudulent  or 
intentionally  false  statement  or  an 
incorrect  statement  in  support  of  a 
request  for  an  Authorization  or  SODA  or 
in  any  entry  in  any  logbook,  record  or 
report  that  is  kept,  made,  or  used  to 
show  compliance  with  any  requirement 
for  an  Authorization  or  SODA. 

Proposed  §  67.401(i)  allows  a  person 
to  request  that  the  Federal  Air  Surgeon 
review  a  decision  to  withdraw  an 
Authorization  or  SODA.  The  request  for 
a  review  would  have  to  be  made  within 
60  days  of  the  service  or  mailing  of  the 
letter  withdrawing  the  Authorization  or 
SODA.  The  proposed  review  procedures 
would  be  on  an  expedited  basis  and 
would  provide  an  affected  holder  of  an 
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Authorization  or  SODA  a  full 
opportimity  to  respond  to  a  withdrawal 
by  submitting  supporting  medical  * 
evidence. 

21.  Proposed  §67.403  amends  current 
§  67.20  to  provide  for  denial  of  an 
airman  medical  certificate  if  the 
application  for  airman  medical 
certificate  is  falsified.  Though  this 
consequence  is  implied,  the  current 
regulation  specifically  provides  only  for 
revocation  or  suspension  of  certificates. 
Additionally,  §  67.403  proposes  to  deny 
or  withdraw  any  Authorization  or 
SODA  where  information  provided  to 
obtain  it  is  false,  whether  the  statement 
was  knowingly  false  or  unknowingly 
incorrect.  Finally,  §  67.403(c)  proposes 
that  the  making  of  an  imknowingly 
incorrect  statement  on  an  application 
for  an  airman  medical  certificate  or  on 

a  request  for  an  Authorization  or  SODA 
is  a  basis  for  denial,  revocation, 
withdrawal,  or  suspension  of  an  airman 
medical  certificate  and  the  denial  or 
withdrawal  of  an  Authorization  or 
SODA.  The  making  of  an  imknowingly 
incorrect  statement  is  not  a  basis  for 
revocation  or  suspension  of  other  types 
of  certificates  or  ratings  issued  under 
the  FAR. 

22.  A  new  §  67.415  of  the  FAR  is 
proposed  to  provide  that  the  holder  of 
any  medical  certificate  that  is 
suspended  or  revoked  shall,  upon  the 
Administrator's  request,  return  it  to  the 
Administrator.  The  FAA  practice  always 
has  been  to  request  return  of  the 
certificate  in  such  circumstances. 

23.  Where  appropriate,  changes  are 
made  to  eliminate  gender-specific 
pronouns,  to  replace  "applicant"  with 
"person,"  to  use  current  position  titles 
and  addresses,  to  correct  spelling  and 
improve  syntax,  and  to  adjust  section 
and  sub-section  references. 

Summary  of  Proposed  Amendments  to 
Part  61 

Section  61.3(c)  of  the  FAR  provides, 
with  some  exceptions,  that  no  person 
may  serve  as  pilot  in  command  or  in 
any  other  capacity  as  a  required  pilot 
flight  crewmember  unless  that  person 
has  in  his  or  her  personal  possession  an 
appropriate  current  medical  certificate 
issued  under  part  67  of  the  FAR.  The 
medical  standards  for  issuing  first-, 
second-,  and  third-class  medical 
certificates  are  set  forth  in  current 
§§  67.13,  67.15,  and  67.17,  respectively. 

Section  61.23  identifies  the  duration 
of  validity  and  privileges  of  each  class 
of  medical  certificate.  Currently,  a  first- 
class  medical  certificate  is  valid  for  6 
months  for  operations  requiring  an 
airline  transport  pilot  certificate,  12 
months  for  operations  requiring  only  a 
commercial  pilot  certificate,  and  24 


months  for  operations  requiring  only  a 
private,  recreational,  or  student  pilot 
certificate.  A  second-class  medical 
certificate  is  valid  for  12  months  for 
operations  requiring  a  commercial  pilot 
or  an  air  traffic  control  tower  operator 
certificate  and  for  24  months  for 
operations  requiring  only  a  private, 
recreational,  or  student  pilot  certificate. 
A  third-class  medical  certificate 
ciurently  is  vafid  for  24  months  for 
operations  requiring  a  private, 
recreational,  or  student  pilot  certificate. 

Using  the  John  Hopkins  University 
analysis  (raw  data  originated  from  the 
FAA),  airman  certification  data,  and 
annualized  pilot  exposure  data,  a 
decision  model  was  prepared  for  the 
FAA  that  determined  the  best  age- 
specific  duration  plan  for  the  third-class 
medical  certificate  population.  We 
determined  that  the  best  plan  would 
provide  for  maximiun  regulatory  refief 
without  public  safety  decrement.  For 
further  discussion  of  duration  analysis, 
see  this  docket's  copy  of  the  regulatory 
evaluation  at  pages  25-26,  58-64,  and 
77-80. 

Using  the  model  and  the  decision 
criteria  previously  discussed,  the  FAA 
proposes  to  lengthen  the  validity  period 
of  third-class  airman  medical 
certificates  for  most  persons  under  the 
age  of  40.  Persons  under  age  40  would 
be  required  to  undergo  a  physical 
examination  every  3  years  for  a  third- 
class  medical  certificate.  Third-class 
medical  certificates  for  persons  age  40 
but  less  than  age  70  would  continue  to 
be  vahd  for  2  years.  Persons  age  70  and 
older  would  be  required  to  undergo  a 
physical  examination  every  year  when 
applying  for  a  third-class  medical 
certificate. 

These  ages  and  examination  periods 
were  selected  because  they  will  allow 
no  significant  increase  in  undetected 
pathology  between  required 
examinations.  Regulatory  and  economic 
relief  can  be  provided  without  a 
significant  effect  on  aviation  safety. 

The  FAA  has  determined  that  the 
fi^quency  of  routine  examinations  can . 
be  reduced  in  the  case  of  younger 
airmen  who  are  less  likely  to  suffer 
medical  disability  and  who  have 
undergone  an  initial  examination  and 
certification  prior  to  first  solo  flight. 
Those  individuals  manifesting 
conditions  that  represent  a  risk  to  safety 
will  be  denied  certification  or,  after 
individual  evaluation,  will  be  restricted 
in  their  flying  activities  or  examined 
more  thoroughly  and  fi^quently,  or 
both.  Those  individuals  who  meet  the 
published  medical  standards  but  whose 
conditions  require  more  frequent 
scrutiny  will,  imder  the  new 
amendment,  be  issued  medical 


certificates  with  a  vaUdity  of  2  years 
rather  than  the  longer  period  which  they 
may  otherwise  be  granted.  With  routine 
medical  examination  frequency 
increasing  with  age  as  proposed, 
aviation  safety  will  be  maintained. 

Both  the  AMA  report  and  the 
Hopkins'  analysis  confirm  the  greater 
incidence  of  medical  pathology  in  older 
persons.  FAA  analysis  also  confirms 
that  the  incident  of  accidents  generally 
increase  with  an  increase  in  age.  It  is 
prudent,  therefore,  to  leave  the  current 
routine  periodic  examination 
requirement  unchanged  for  persons  age 
40  but  less  than  age  70  and  to  increase 
the  frequency  of  examination  for 
persons  age  70  and  older. 

All  third-class  airman  medical 
certificates  or  third-class  privileges  of  a 
first-  or  second-class  medical  certificate 
issued  prior  to  the  efiective  date  of  a 
final  rule  will  remain  valid  for  2  years 
from  the  date  of  issuance  unless  the 
validity  period  has  been  otherwise 
limited  by  the  FAA.  The  period  of 
validity  for  all  third-class  airman 
medical  certificates  or  third-class 
privileges  of  a  first-  or  second-class 
medical  certificate  issued  on  or  after  the 
date  of  a  final  rule  will  be  calculated 
according  to  the  provisions  of  the  final 
rule  imless  the  validity  period  has  been 
otherwise  hmited  by  the  FAA. 

Because  of  the  increased  public 
responsibilities  associated  with 
commercial  pilot  privileges,  the  FAA 
does  not  plan  at  this  time  to  change  the 
fi^quency  of  examinations  for  first-  or 
second-class  medical  certificates  for 
operations  requiring  an  airline  transport 
pilot,  commercial  pilot,  or  air  traffic 
control  tower  operator  certificate. 
Similarly,  the  agency  does  not  plan  now 
to  revise  the  validity  period  of  student 
pilot  certificates,  now  2  years  as  set 
forth  in  §  61.19,  though  these  are 
usually  issued  in  combination  with  the 
third-class  medical  certificate.  A  student 
pilot  whose  student  pilot  certificate  has 
expired  but  whose  third-class  medical 
certificate  remains  valid,  may  obtain  a 
new  student  pilot  certificate  bom  an 
FAA  operations  inspector  as  provided 
in  §  61.85(b). 

Section  61.53  of  the  FAR  provides 
that:  "No  person  may  act  as  pilot  in 
command,  or  in  any  other  capacity  as  a 
required  pilot  flight  crewmember  while 
he  [or  she]  has  a  known  medical 
deficiency,  or  increase  of  a  known 
medical  deficiency,  that  would  make 
him  [or  her]  unable  to  meet  the 
requirements  for  his  [or  her)  current 
medical  certificate."  This  amendment 
does  not  change  §  61.53,  and  the  FAA 
continues  to  require  airmen  to  comply 
with  that  rule.  In  reducing  the  frequency 
of  required  periodic  contacts  with 
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knowledgeable  health  professionals, 
self-monitoring  and  personal  attention 
to  health  become  a  more  important  part 
of  the  individual  airman's  responsibility 
for  flight  safety.  This  notice  also 
proposes  to  amend  §  61.39  to  require 
that  applicants'must  possess  at  least  a 
third-class  medical  certificate  or  the 
third-class  privileges  of  a  first-  or 
second-class  medical  certificate  valid 
under  proposed  §61.23  in  order  to  be 
eligible  for  a  flight  test  for  a  certificate, 
or  an  aircraft  or  instrument  rating.  The 
proposal  amends  §69.39  to  coincide 
with  the  duration  changes  in  §61.23,  as 
discussed  above. 

As  noted  above,  the  FAA  developed 
its  proposal  through  review  of  the 
literature,  survey  of  the  medical 
practices  of  the  Department  of  Defense, 
analysis  of  National  Transportation 
Safety  Board  (NTSB)  accident  data  and 
its  own  aeromedical  certification  data, 
consideration  of  the  data  developed  by 
the  Johns  Hopkins  University,  and  in 
consideration  of  the  part  67  proposal 
announced  in  this  notice.  The  proposed 
examination  spacing  represents  the 
agency's  view  of  an  optimum  schedule 
in  terms  of  estimated  detectable 
pathology  in  the  airman  population  and 
of  the  burden  of  required  examinations. 

No  change  in  the  scope  of  required 
examinations  was  proposed  by  Notice 
82-15.  Duration  of  Medical  Certificates 
Where  an  applicant  for  medical 
certification  demonstrates  by  history  or 
by  findings  that  additional  or  more 
detailed  medical  evaluation  is  required, 
current  regulations  permit  the  FAA  to 
obtain  it.  The  routine  examination  used 
for  many  years  has  proven  adequate  for 
the  identification  of  those  airmen  who 
should  be  further  evaluated  yet  places 
only  minimiun  burden  on  that  majority 
of  persons  who  can  be  immediately 
certificated.  Nevertheless,  the  FAA 
announced  and  conducted  a  complete 
review  of  the  standards  for  airman 
medical  certification  (47  FR  16298, 
April  15, 1982  and  47  FR  30795;  July  15, 
1982),  and  examination  scope  was  one 
object  of  the  review.  The  larger  part  of 
this  notice  announces  proposals  related 
to  standards  and  administrative 
pror.edures  for  airman  medical 
certification. 

History  of  Medical  Standards 

Airman  medical  standards  have  been 
in  effect  for  many  years.  The  1938  Code 
of  Federal  Regulations  fl4  CFR  parts  20 
and  21. 1938)  under  the  authority  of  the 
Air  Commerce  Act  contained  minimum 
requirements  for  the  physical  condition 
of  airmen.  The  early  rules  did  not 
provide  for  the  issuance  of  ainnan 
medical  certificates.  However,  they  did 
require  that  an  appropriate  physical 


examination  be  given  before  a  pilot 
coidd  be  tested  for  a  pilot  certificate.  In 
1942.  a  system  for  the  issuance  of 
met  ical  certificates  was  adopted  that 
pro  fided  for  the  issuance  of  first-, 
seo  ind-.  and  third-class  medical 
cer  ificates. 

D  iscretion  in  the  issuance  of  medical 
cert  ificates  has  always  been  a  feature  of 
the  FAA  medical  certification  system. 
Ovi  r  the  years  this  feature  has  been 
mo(  ified  but  the  basic  provision  for 
spe  :ial  issuance  of  a  medical  certificate 
to  a  person  who  does  not  meet  the 
reqi  lired  medical  standards  has 
rem  ained.  To  be  granted  a  special 
issuance,  an  airman  has  had  to 
demonstrate  by  operational  experience. 
flig  It  testing,  special  practical 
eva  uation.  or  a  special  medical 
eva  uation  that  he  or  she  can  carry  out 
the  appropriate  airman  duties  without 
enc  mgering  public  safety  during  the 
pre  cribed  time  period  of  the  medical 
ceri  ificate. 

A  number  of  specific  changes  to  the 
medical  standards  took  effect  in  1959. 
Electrocardiographic  examination  was 
reqi  ired  of  first-class  certificate 
app  icants.  The  ECG  is  to  demonstrate 
the  absence  of  myocardial  infarction 
anc  to  identify  other  cardiovascular 
con  iitions.  A  second  amendment 
pro  :ided  for  additional  medical 
stai  dards  related  to  a  person's  general 
ph]  sical  condition  and  nervous  system. 
Thase  revisions  were  based  primarily  on 
a  sttidy  conducted  by  the  Flight  Safety 
Foi  ndatlon.  Inc.  (FSF).  The  study 
pro  )osed  that  the  existing  certification 
crit  iria  be  expanded  to  cover  the 
foil  )wing  specific  medical  conditions: 

(  )  An  established  diagnosis  of 
dia  letes  requiring  insulin  or  other 
hyt  oglycemic  treatment  agents; 

0  )  A  history  of  myocardial  infarction 
or  ( ther  evidence  of  coronary  artery 
dis(  ase;  and, 

(;  )  A  history  of  an  established 
dia  gnosis  of  psychosis,  severe 
psy  :honeurosis,  severe  personality 
abnormality,  epilepsy,  chronic 
alc(  holism  or  drug  addiction. 

1  le  FSF  position  was  that  the 

e.xi:  tence  of  any  of  the  above  conditions 
wai  an  appropriate  basis  for 
disi  [ualification  for  any  class  of  medical 
cer  ificate.  The  FSF  based  its 
rec  immcndation  on  the  belief,  at  that 
tiin  ?,  that  medical  prognostication  for 
tho  .e  conditions  was  too  imprecise  to 
pru  I'ide  assurance  that  these  conditions 
wo  lid  not  interfere  with  the  safe 
pill  ting  of  an  aircraft.  The  FSF  found 
tha  the  likelihood  of  an  occurrence  of 
a  p  irtially  or  totally  incapacitating  state 
din  ictly  related  to  these  conditions  was 
so   reat  that  an  airman  with  one  of  these 
ecu  ditions  posed  a  potential  hazard  to 


flight  safety.  As  a  resuU  of  the  FSF's 
reconunendations,  the  procedures  were 
amended  to  prohibit  the  granting  of 
special  issuances  to  airmen  with  these 
conditions.  The  Federal  Aviation  Act  of 
1958.  however,  provided  for  the 
granting  of  exemptions  by  the 
Administrator.  In  1960,  the  FAA 
specified  that  the  existing  general 
exemption  procedures  appUed  to  the 
medical  standards. 

Rapid  developments  in  medical 
knowledge  about  the  disqualifying 
conditions  and  the  development  of 
improved  techniques  for  prediction  of 
their  risk  for  incapacitation  led  the  FAA 
shortly  afterwards  to  grant  exemptions, 
with  appropriate  limitations,  to  many 
persons  with  these  conditions.  Though 
exemptions  were  available,  requests 
from  individuals  with  severe 
manifestations  of  some  conditions  were 
denied. 

In  1971,  the  authority  to  grant  or  deny 
petitions  for  exemption  fi'om  part  67 
was  delegated  to  the  Federal  Air 
Surgeon  (Amendment  11-11;  36  FR 
3462;  February  25, 1971).  This  revision 
was  designed  to  reduce  administrative 
processing  time  and  lower  costs  for  the 
FAA  in  the  granting  of  exemptions.  The 
FAA  granted  over  3,000  medical 
exemptions  in  the  ensuing  years. 
Overall,  the  safety  record  of  airmen  who 
were  granted  exemptions  has  been  at 
least  as  good  as  that  of  the  general 
population  of  airmen  who  hold  medical 
certificates  issued  under  the  medical 
standards. 

In  1982,  the  FAA  amended  part  67  in 
several  areas  (47  FR  16298;  April  15, 
1982).  First,  any  disqualifying  condition 
which  previouslyerequired  a  formal 
petition  for  exemption  was  permitted  to 
be  considered  for  certification  tlirough 
special  issuance  procedures.  Second, 
the  prerequisite  agency  administrative 
review  and  decision  process  leading  to 
eligibility  for  NTSB  review  of  denial 
actions  was  streamlined.  Third, 
authority  was  delegated  to  the  Federal 
Air  Surgeon  to  place  functional 
limitations  on  medical  certificates. 
Fourth.  §  67.19  was  amended  to  state 
that  the  Federal  Air  Surgeon,  in  granting 
special  issuances  to  applicants  for 
private  pilot  certificates,  considers  the 
freedom  of  these  appUcants  to  accept 
reasonable  risks  to  their  person  or 
property  that  are  not  acceptable  in  the 
exercise  of  commercial  or  aii  line 
transport  privileges,  and  at  the  same 
time,  considers  the  need  to  protect  the 
safety  of  persons  and  property  in  other 
aircraft  and  on  the  ground.  Fifth, 
clarifying  interim  cardiovascular 
standards  were  issued.  Sixth,  the 
alcoholism  standard  was  revised  to 
conform  to  the  Comprehensive  Alcohol 
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Abuse  and  Alcoholism  Prevention, 
Treatment,  and  Rehabilitation  Act  of 
1970.  In  addition  to  the  amendments  to  - 
part  67,  the  preamble  to  the  1982  final 
rule  announced  that  in  accordance  with 
Executive  Order  12291,  Federal 
Regulations,  the  FAA  would  undertake 
an  overall  review  of  the  medical 
standards  in  part  67.  This  total  and 
comprehensive  review  was  described  as 
a  major  rulemaking  effort  that  would 
involve  obtaining  die  views  of  the 
medical  profession  and  all  other 
interested  parties  and  result  in 
significant  revision  of  part  67. 

Reference 

Review  of  Part  67  of  the  Federal  Air 
Regulations  and  the  Medical 
Certification  of  Civilian  Airmen; 
Engelberg,  A.L.,  Doege,  T.C.;  American 
Medical  Association,  under  contract  to 
DOT  (DTFA01-83-C-20066);  March 
1986. 

This  document  is  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Rd.,  Springfield,  VA 
22161  (accession  numbers  AD  A166 
464,  Volume  I  ($31),  and  AD  A166  465, 
Volume  n  ($53).  There  is  also  a 
handling  charge  of  $3  for  purchase  by 
wire  or  mail.  A  synopsis  of  the  750- 
page,  2-volume  report  was  published  in 
the  Journal  of  the  American  Medical 
Association  (JAMA  Vol.  255,  No.  12.  pp. 
1589-1599)  on  March  26. 1986.  and  is 
available  at  many  Ubraries  and  has  been 
placed  in  Docket  No.  23190. 

Current  Requirements — Medical 
Certification  of  Airmen 

Part  67  of  the  FAR  provides  for  the 
issuance  of  three  classes  of  medical 
certificates.  A  first-class  medical 
certificate  is  required  to  exercise  the 
privileges  of  an  airhne  transport  pilot 
certificate.  Second-  and  third-class 
medical  certificates  are  needed  to 
exercise  the  privileges  of  commercial 
and  private  pilot  certificates, 
respectively. 

An  applicant  who  is  found  to  meet 
the  appropriate  medical  standards, 
based  on  a  medical  examination  and  an 
evaluation  of  the  applicant's  history  and 
condition,  is  entitled  to  a  medical 
certificate  without  restrictions  or 
hmitations  other  than  the  prescribed 
hmitation  as  to  its  duration.  These 
medical  standards  are  currently  set  forth 
in  §§  67.13,  67.15.  and  67.17  (14  CFR 
part  67). 

An  applicant  for  a  medical  certificate 
who  is  unable  to  meet  the  standards  in 
§§  67.13,  67.15,  or  67.17  may. 
nevertheless,  be  issued  a  medical 
certificate.  Procedures  for  granting 
special  issuances  or  exemptions  have 
always  been  available,  and,  thus,  the 


standards  have  never  been  "absolutely 
disqualifying,"  in  the  sense  that 
certification  is  permanently  denied  all 
who  do  not  meet  the  standards. 

Under  §67.19,  "Special  issue  of 
medical  certificates,"  at  the  discretion  of 
the  Federal  Air  Surgeon,  acting  on 
behalf  of  the  Administrator  under 
§  67.25  of  the  FAR,  a  special  flight  test, 
practical  test,  or  medical  evaluation  may 
be  conducted  to  determine  that, 
notwithstanding  the  appficant's 
inability  to  meet  the  applicable  medical 
standard,  airman  duties  can  be 
performed,  with  appropriate  limitations 
or  conditions,  without  endangering 
public  safety.  If  this  determination  can 
be  made,  a  medical  certificate  may  be 
issued  with  appropriate  limitations  to 
ensure  safety. 

Discussion  of  the  Proposal 

The  FAA  proposes  to  amend  part  67 
to  incorporate  additions  and  changes  in 
the  specific  medical  standards  and 
scope  of  examination  and  in  the 
administrative  procedures  pertaining  to 
airman  medical  certification.  The  FAA 
also  proposes  to  recodify  and  partly 
reorganize  part  67  to  improve  readers' 
accessibility  to  specific  standards  and 
procedural  requirements.  Additional 
changes  are  proposed  to  improve  syntax 
and  correct  errors.  Section  and  sub- 
section references  are  adjusted  as 
necessary  to  reflect  additions,  deletions, 
and  reorganization.  Because  the 
proposed  medical  standards  are  not 
meant  to  be  exhaustive  in  naming  all 
medical  conditions  that  are 
disqualifying,  the  word  "includes" 
rather  than  Ae  word  "are"  is  used  in 
each  section  of  the  medical  standards. 
Disqualifying  medical  conditions  are 
not  limited  to  those  representative 
conditions  listed  in  the  proposed 
standards.  Medical  conditions  may  be 
identified  during  an  examination  which 
are  related  to  a  specific  medical  category 
of  a  section  in  the  proposed  standards 
but  are  not  specifically  named  in  the 
standards  (e.g.,  respiratory  mafignancy). 
These  medical  conditions  would  be 
considered  under  the  General  Medical 
Condition  section  of  the  medical 
standards. 

The  proposal  is  based  on  the  FA  As 
review  of  part  67,  on  the  FAA's 
judgment  regarding  the  AMA  Report 
recommendations,  and  on  public 
comment  relevant  to  those 
recommendations  and  to  the  standards 
generally.  The  following  discussion  of 
the  proposal  presents  under  each 
subject  heading  a  discussion  of  the 
current  rule,  the  AMA 
recommendations,  and  the  proposed 
rule.  Also  included  in  this  preamble  is 
a  response  to  the  comments  received  on 


the  review  of  part  67  (Docket  No. 
23190). 

Distant  Visual  Acuity 

The  current  standards  for  applicants 
for  first-  or  second-class  airman  medical 
certificates  require  that  the  uncorrected 
distant  visual  acuity  be  not  poorer  than 
20/100  and  the  corrected  acuity  not 
poorer  than  20/20  in  each  eye, 
separately.  Applicants  for  third-class 
certificates  are  required  to  meet  a 
standard  of  distant  visual  acuity  of  20/ 
50  or  better  in  each  eye,  separately, 
without  correction;  or.  if  poorer  than  20/ 
50.  a  corrected  distant  visual  acuity  of 
20/30.  For  third-class  airman  medical 
certification  there  is  no  standard  for 
minimum  acceptable  uncorrected 
distant  visual  acuity. 

The  FAA  practice  for  many  years  has 
been  to  grant  any  class  certificate 
requested,  regardless  of  uncorrected 
distant  acuity,  if  the  required  minimum 
vision  is  present  or  achieved  through 
conventional  corrective  lenses 
(spectacles  or  contact  lenses),  there  is  no 
evidence  of  significant  eye  pathology, 
and  the  person  is  otherwise  ehgible.  for 
first-  and  second-class  certification,  this 
has  been  accompfished  through  the 
special  issuance  process. 

Thousands  of  ainnen  e.xcrcising 
airline  transport  pilot,  commercial  pilot, 
private  pilot,  student  pilot,  and  air 
traffic  control  tower  operator  certificates 
have  demonstrated  their  ability  to  safefy 
perform  their  jobs  while  using 
corrective  lenses  for  distant  visual 
acuity  that  is  poorer  than  20/100  in  each 
eye. 

The  AMA  Report  recognizes  that  the 
uncorrected  distant  visual  acuify 
standards  for  first-  and  second-class 
certification  may  be  too  stringent  and 
recommends  that  they  be  changed  ft-om 
20/100  to  20/200  without  offering  a 
rationale  for  the  specific 
recommendation  of  20/200.  The  FAA 
notes  that  this  recommended  standard  is 
consistent,  in  part,  with  the  standards  of 
the  International  Civil  Aviation 
Organization  (ICAO). 

In  response  to  the  AMA 
recommendation,  in  mid-1986,  the 
agency  simplified  the  procedure  for 
special  issuance  of  certification  in  cases 
where  the  applicant  for  a  first-  or 
second-class  certificate  demonstrates 
uncorrected  distant  vision  worse  than 
20/100  but  not  worse  than  20/200. 
AME's  were  given  permission  to 
evaluate  applicants  without  further 
referral  to  eye  speciafists  or  to  the 
agency  for  decision.  In  the  absence  ot 
significant  eye  pathology,  the  AME  ;i  .;\ , 
after  telephone  coordination  with  thi 
agency,  issue  any  class  certificate. 
Individuals  whose  distant  vision  is 
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poorer  than  20/200  can  be  granted 
certification  only  by  the  FAA.  after 
evaluation  by  an  eye  specialist.  The 
FAA  has  found  through  experience  that 
safety  is  not  adversely  affected  by 
permitting  medical  certification  at  any 
level  of  uncorrected  acuity.  Little,  if 
any,  disqualifying  eye  pathology  is 
found  through  the  special  evaluations  of 
applicants  whose  vision  corrects  to 
acceptable  levels,  and  AME's  are  able  to 
identify  those  whose  findings  suggest 
the  need  for  further  examination  by 
specialists.  Therefore,  the  FAA  proposes 
under  §§  67.103(a)  and  67.203(a)  the 
deletion  of  the  current  uncorrected 
acuity  standard  for  first-  and  second- 
class  certification,  thereby 
administratively  simplifying  the 
certification  process  and  reducing  costs 
to  airmen  and  to  the  agency.  The  FAA 
intends,  however,  to  retain  the  current 
requirement  for  first-  and  second-class 
certification  that  distant  visual  acuity 
be.  or  correct  to,  not  poorer  than  20/20 
in  each  eye  separately. 

For  third-class  certification  the  FAA 
proposes  under  §  67.303(a)'that  the 
standard  be  amended  to  require  a 
distant  visual  acuity  of  not  poorer  than 
20/40  in  each  eye.  separately,  with  or 
without  correction.  This  amendment 
eliminates  the  confusing  current 
minimum  aoiity  standard  (20/30  if 
corrective  lenses  are  used  and  20/50  if 
not  used)  and  is  consistent  with  safety 
and  with  the  standards  commonly  used 
by  state  automobile  driver  licensing 
authorities.  It  also  reflects  the  ICAO 
standards  for  private  pilots,  and  it 
includes  the  AMA  Report 
recommendation  for  minimum  distant 
visual  acuity  without  correction. 

\'ear  Visual  Acuity  ^ 

The  current  near  visual  acuity 
standard  for  first-class  medical 
certification  is  expressed  as  "  *   *   "at 
least  v=1.00  at  18  inches  with  each  eye 
separately,  with  or  without  corrective 
glasses."  The  near  visual  acuity 
standard  for  second-class  medical 
certification  is  based  on  the  ability  to 
pass  a  test  showing  that  the  applicant 
can  read  official  aeronautical  maps. 
Currently  the  rules  for  third-class 
medical  certification  havejno  near 
risual  acuity  requirements. 

The  AMA  Report  recommends  several 
revisions  to  the  near  visual  acuity 
standards.  The  AMA  Report  points  out 
that  the  current  vision  terminology  of 
first-class  medical  certification  is 
antiquated  and  unfamiliar  to  most 
AME's  and  ophthalmologists.  The  AMA 
also  notes  that  the  Near  Vision  Acuity 
Test  Card.  FAA  Form  8500-1.  contains 
letters  that  are  to  be  used  at  16  inches 


while  the  current  standards  are 
established  for  18  inches. 

The  AMA  Report  recommends  the 
same  i  ear  visual  acuity  standards  for  all 
three  ( lasses  of  medical  certification:  a 
near  v  sion  of  20/40,  Snellen  equivalent, 
at  16  i  iches  in  eech  eye  separately,  with 
or  wit  lOut  corrective  lenses.  In 
addition,  the  AMA  Report  recommends, 
at  age  50  or  older,  a  near  vision  standard 
of  20/40,  Snellen  equivalent,  at  both  16 
inches  and  32  inches  in  each  eye 
separsaely.  with  or  without  corrective 
lenses, 

Adc  itional  requirements  are  imposed 
after  a  ;e  50  because,  with  age.  the  eye 
loses  t  le  ability  to  accommodate  for 
close  \  iewing  distances,  a  condition 
called  "presbyopia."  The  AMA  Report 
states: 

It  is  mportant  while  piloting  to  be  able  to 
see  clc  irly  at  close  distances,  as  when 
lookin]  at  maps,  and  at  inlennediate 
distanc  es.  as  when  viewing  the  instrument 
panel.  This  is  esptecially  important  in  night 
flying,  diminished  intermediate  visual  acuity 
due  to  jresbyopia  In  an  individual  SO  years 
of  age  I  r  older  may  be  further  compromised 
by  bifa  :al  correction.  Trifocal  or  progressive 
power  enses  may  be  necessary  for  clear 
vision  it  distance,  intermediate,  and  near. 

The  A  VIA  Report  recommends  that  the 
appro  >riate  necessary  corrective  lenses 
must   le  worn  while  exercising  the 
privileges  of  the  certificate. 

The  proposed  rule  at  §§  67.103(b)  and 
67.20i(b)  follows  the  AMA  Report 
reconimendations  except  that  a  standard 
for  intermediate  visual  acuity  is  not 
proposed  for  third-class  medical 
certiffcation  (see  proposed  §  67.303(b)). 
Also,  pie  proposed  rule  would  require 
only  (pat  the  corrective  lenses  be 
avails  }le  while  exercising  the  privileges 
of  the  certificate. 

Th<  FAA  is  not  proposing  an 
interr  lediate  visual  acuity  standard  for 
third-  :lass  certification  in  recognition  oT 
the  lo  wer  level  of  responsibiKty 
inher  mt  in  noncommercial  ffight 
opera  ions. 

Th(  proposal  does  not  require  that 
correi  live  lenses  for  near  or 
inten  lediate  visual  acuity  be  worn 
durir  J,  all  flight  operations  because  this 
is  a  n  alter  better  left  to  the  discretion 
of  th<  pilot.  FAA  practice  and  the  FAR 
curre  itly  permit  airmen  to  exercise  their 
cert  i  f  cates  when  any  required 
corre  :tive  lenses  for  near  vision  are  in 
their  3ossession.  This  permits,  at  the 
airmi  n's  option,  use  of  separate  near 
and  ( istance  spectacles;  contact  lenses 
for  di  stance  with  the  addition  of 
spect  ides  for  near,  imifocal  contact 
lensn  ;  that  correct  for  both  near  and 
dista  ice;  bifocal  spectacles;  or 
conti  luously  variable  focus  spectacles. 
If  thf:  airman  requires  correction  only 


for  near  vision,  spectacles,  half- 
spectacles,  or  bifocal  spectacles  without 
power  in  the  distance  portion  may  be 
used. 

From  among  these  options,  an  airman 
should  be  able  to  choose  his  or  her 
method  of  visual  correction  while 
piloting  an  aircraft  A  requirement  that 
all  airmen  wear  their  correction  for  near 
vision  while  flying  would  significantly 
and.  in  the  absence  of  demonstrated 
problems.-unnecessarily  limit  their 
choice  of  visual  aids.  The  FAA  has  no 
evidence  that  significant  operational 
problems  are  occurring  uith  the  use  of 
corrective  lenses  for  near  vision. 
Therefore,  the  proposed  requirement  for 
corrected  intermediate  vision  in  older 
airmen  can  be  met  through  possession 
of  additional  spectacles  of  the 
appropriate  power  or  by  use  of  trifocal 
lenses  or  lenses  of  continuously  variable 
focus,  as  desired. 

Color  Vision 

The  current  standards  for  first-class 
medical  certification  require  "normal 
color  vision"  (§  67.13(b)(3)):  second- 
and  third-class  certification  require 
"ability  to  distinguish  aviation  signal 
red,  aviation  signal  green,  and  white." 
{§§  67.15(b)(5)  and  67.17(b)(3)). 

In  current  practice,  applicants  for 
certification  are  tested  by  use  of 
standard  pseudoisochromatic  plates  or 
by  other  approved  devices.  A  passing 
score  defines  the  applicant  as  not  color 
deficient.  Failure  indicates  a  color 
deficiency  and  requires  that  any 
certificate  issued  be  limited,  prohibiting 
flight  at  night  or  by  color  signal  control. 
This  limitation  can.  however,  be 
removed  through  the  successful 
completion  of  a  practical  signal  light    ■ 
test  or  of  a  medical  flight  test,  as 
appropriate  for  the  class  certificate 
sought  and  the  level  of  aviation 
experience  of  the  applicant. 

Airmen  are  routinely  granted  second- 
er third-class  medical  certificates 
without  restriction  if  they  pass  the 
signal  light  test.  When  they  have  the 
experience  required  for  an  airline 
transport  pilot  certificate  and  pass  the 
medical  flight  test,  first-class 
certification  is  granted.  An  experienced 
airman  rarely  fails  a  medical  flight  test 
given  for  deficient  color  vision. 

Safety  is  further  enhanced  by  the 
thorough  training  and  testing  given 
airmen  seeking  authorization  to  pilot 
new  aircraft.  Through  use  of  actual 
aircraft  or  of  simulators,  instructors, 
check  airmen,  and  flight  inspectors  have 
an  opportunity  to  identify  and,  if 
necessary,  recommend  restrictions  for 
those  individuals  who  encounter 
difficulty  with  color. 
The  AMA  Report  states: 
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•  •  •  the  hazard  to  aviation  safety  of 
anomalous  color  vision  is  not  clear.  No 
studies  have  shown  that  color  deficiency  has 
been  a  direct  cause  of  accidents.  On  the  other 
hand,  color  is  an  important  constituent  of 
aircraft  devices  such  as  instrument  panel 
gauges  and  warning  iig^,  and  of  airport 
landmarks,  such  as  bea&os  and  runway 
lights. 

The  AMA  Report  recommends  that 
testing  far  color  vision  remain  part  of 
the  routine  periodic  examination  of 
airmen.  The  suggested  standards 
include  the  retention  of  "normal  color 
vision  for  first-class  certification  and 
"abiUty  to  distinguish  aviation  si^al 
red,  aviation  signal  green,  and  white" 
for  third-class  certification.  The  AMA 
Report  suggests,  however,  that  the 
standard  for  second-class  certification 
be  changed  to  that  for  first-class.  The 
AMA  Report  notes  an  increasing  use  of 
color  in  instrument  displays  for 
advanced  aircraft  but  less  frequent  use 
of  colored  signal  hghts  in  today's  flight 
environment.  Despite  these  diverging 
trends  and  the  absence  of  accident  data, 
prudence  dictates  some  continued 
concern  for  the  color  perception  of 
airmen. 

The  FAA,  therefore,  proposes  at 
§§  67.103(c),  67.203(c).  and  67.303(c) 
that  testing  at  the  time  of  the  periodic 
medical  examination  be  continued  as 
recommended,  but  that  the  standaitl  for 
all  classes  of  certification  be,  "Ability  to 
perceive  those  colors  necessary  for  the 
safe  p^ormance  of  airman  duties."  The 
standard  is  ctmsistent  with  that  of  the 
ICAO  and  reflects  the  agency's 
experience  and  practice  for  many  years. 
Tests,  instructions,  and  scoring  criteria 
are  provided  to  AME's  in  the  "Guide  for 
Aviation  Medical  Examiners." 

Certification  relative  to  deficient  color 
vision  ultimately  is  based  on 
performance.  It  is  appropriate,  therefore, 
that  the  standard  be  related  to  the  job 
requirement  and  that  it  be  the  same  for 
each  class  of  medical  certificate. 

Other  Pathology  of  the  Eye 

The  current  standard  is  worded 
differently  for  each  class  of  certification 
but  without  significant  difference  of 
meaning,  hi  accordance  with  the  AMA 
recommendations,  therefore,  revision  is 
made  to  correct  the  spelling  of  the 
plural  word  "adnexa"  and  to  provide  for 
the  same  standard  for  all  classes  of 
certification,  at  proposed  §§  67.103(e), 
67.203(e),  and  67.303(d). 

Eye  Fusion 

This  standard,  which  apphes  only  to 
first-  and  second-class  certification,  is 
revised  to  correct  spelling  and  to 
eliminate  gender-specific  pronouns.  No 
substantive  revisions  are  proposed  for 
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this  standard.  (See  proposed  §§  67.103(f) 
and  67.203(f)). 

Intraocular  Pressure 

The  AMA  Report  recommends  for  all 
three  classes  of  oertificatiaQ  the 
measurement  of  intraocular  pressure 
after  the  age  of  40  to  identify  glaucoma. 
The  basis  for  this  recommendation  is 
that  glaucoma  may  appear  in  two  forms. 
One,  closed-angle  glaucoma,  is  acute, 
painful,  and  potentially  impairing;  the 
other,  open-angle  glaucoma,  is  subtle, 
painless,  and  progressive.  Either  form 
can  be  destructive  to  vision.  Since,  in 
many  cases,  open-angle  glaucoma  is  not 
noticed  by  the  individual  until  after 
permanent  changes  in  visual  fields  have 
occurred,  a  search  for  it  should  be  a  part 
of  any  routine  health  maintenance 
examination. 

Current  regulations  have  bo  standard 
for  intraocular  pressure,  however,  and 
the  FAA  is  not  proposing  standards  at 
this  time.  While  the  recommendations 
of  the  AMA  Report  suggest  that 
everyone  might  benefit  fix)m  regular 
measurement  of  intraocular  pressiue. 
the  risk  to  flight  safety  appears  minimal 
in  comparison  to  the  cost  and  difficulty 
of  testing. 

Hearing 

Current  standards  for  hearing  are  as 
follows:  (1)  fw  first-class  medical 
certification  the  person  must  be  able  to 
hear  the  whispered  voice  at  20  feet  with 
each  ear  separately  or  demonstrate  a 
hearing  acuity  of  at  least  50  percent  of 
normal  in  each  ear  as  shown  by  a 
standard  audiometer;  (2)  for  second- 
class  certification,  the  person  must  be 
able  to  hear  the  whispered  voice  at  8 
feet  in  each  ear  separately;  and  (3)  for 
third<lass  certification,  the  person  must 
be  able  to  hear  the  whispered  voice  at 
3  feet  in  one  ear.  The  use  of  the 
whispered  voice  has  raised  questions  of 
accviracy  and  vafidity  in  the  aviation 
environment.  Pure  tone  audiometry  is 
considered  a  more  scientific  and 
accepted  method  for  determining 
hearing  capabifities  and  for 
documenting  changes  in  that  capabifity 
over  a  period  of  time.  The  present 
procedure,  however,  has  served  well  in 
enabling  AME's  to  identify  for  referral 
and  evaluation  those  individuals  whose 
hearing  acuity  is  less  than  normal. 

Testing  accomplished  by  the  AME 
serves  as  a  screen  to  identify  those 
individuals  who  should  receive  more 
specialized  initial  and  periodic  future 
evaluations.  Almost  all  hearing- 
impaired  applicants,  however,  receive 
special  issuance  of  a  certificate  after 
documentation  of  their  condition.  Many 
undergo  practical  testing  to  determine 
their  fiinctional  aviation  captabilities.  In 


the  absence  of  other  significant 
pathologic  conditions,  the  certification 
decision  regarding  hearing  relates  only 
to  the  individual's  ability  to  safely 
exercise  airman  privil^es.  Medical 
flight  tests  are  used  fi«quently  for  this 
determination,  and  the  subject  may  use 
hearing  aids,  if  necessary.  Though  an 
airman  may  regularly  use  a  hearing  aid 
for  activities  not  involving  ffight.  the 
normal  aircraft  communication 
equipment  may  serve  as  well,  and  the 
agency  does  not,  in  such  cases,  mandate 
the  wearing  of  an  aid.  Special  issuance 
is  possible,  especially  for  applicants  for 
third-class  medical  certification,  in  the 
presence  of  total  deafiiess.  Restrictions 
on  the  exercise  of  airman  privileges  are 
applied  to  maintain  safety  in  cases  of 
total  or  functionally  significant 
deafness,  and  agency  experience 
demonstrates  that  these  practices  have-^ 
been  successful  and  appropriate. 

The  AMA  Report  recommends  that 
speech  discrimination  be  the  basic 
screening  examination  used  for 
certification  for  all  three  classes.  If 
sound  field  or  speech  testing 
audiometry  equipment  is  unavailable, 
pure  tone  audiometry  is  offiered  as  an 
alternative.  Speech  testing  would  be 
accomplished  either  binaurally  or 
monaurally,  while  pure  tone  audiometry 
would  apply  a  "better  ear"  and  "poorer' 
ear"  standard.  The  AMA  Report 
suggests  individual  consideration  when 
an  apphcant  fails  the  standard  tests. 

The  FAA  agrees  with  the  AMA  Report 
that  the  standards  for  hearing  and  for 
testing  should  be  the  same  for  all  classes 
of  medical  certification. 

However,  it  is  unlikely  that 
equipment  appropriate  for  speech 
discrimination  testing,  as  proposed  by 
the  AMA  Report,  will  be  available  to  all 
AME's.  In  keeping  with  the  intention  of 
the  AMA  Report  and  in  the  interest  of 
cost,  availability,  simfihcity.  and 
functional  adequacy,  the  FAA  believes 
and,  therefore,  proposes  at  §§67.105|a). 
67.205(a),  and  67.305(a)  that  the  basic 
screening  test  administered  to  all 
apphcants  be  a  spoken  voice  test.  This 
test  is  included  as  part  of  Hearing 
Requirement  No.  1  and  Hearing 
Requirement  No.  2,  Chapter  6. — 
Medical  Requirements.  Personnel 
Licensing,  International  Standards  and 
Recommended  Practices,  Annex  1  to  the 
Convention  on  International  Civil 
Aviation,  ICAO.  It  has  been 
implemented  in  many  countries  and  is 
easily  described  and  administered.  The 
conversational  voice  test  is  not 
inconsistent  with  the  AMA  Report 
emphasis  on  speech  discrimination.  The 
proposed  standards  would  require  that 
a  person  be  able  (1)  to  hear  an  average 
conversational  voice  in  a  quiet  room. 
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using  both  ears,  at  a  distance  of  6  feet; 
(2)  understand  speech  by  audiometric 
speech  discrimination  testing  to  a  score 
of  at  least  70  percent  obtained  in  one  ear 
or  in  a  sound  field  environment;  or  (3) 
provide  acceptable  results  of  pure  tone 
audiometric  testing  in  accordance  with 
a  table  that  is  provided  in  the  rule. 

Audiometric  speech  discrimination  or 
pure  tone  audiometric  testing  are 
proposed  as  alternatives  or  for  the 
further  evaluation  of  individuals  who 
show  reduced  hearing  acuity  in  the 
conversational  voice  test.  The  proposed 
standard  would  apply  to  the 
examination  of  applicants  without  use 
of  their  hearing  aids.  Need  for  these 
devices  to  meet.the  standard  suggests 
that  a  more  detailed  evaluation  is 
appropriate  before  certification,  and  that 
special  issuance  with  periodic 
reevaluation  may  be  necessary. 

Ear,  Nose,  Throat,  and  Equilibrium 

In  addition  to  hearing  (discussed 
above),  current  ear,  nose,  throat,  and 
equilibrium  standards  specify:  no  acute 
or  chronic  disease  of  the  middle  or 
internal  ear;  no  disease  of  the  mastoid; 
no  unhealed  perforation  of  the  eardrum; 
no  disease  or  malformation  that  would 
interfere  with  or  be  aggravated  by  flying; 
and  no  disturbance  in  equilibrium. 

The  AMA  Report  recommends,  for  all 
three  classes,  a  change  of  the  standard 
to  specify,  "No  acute  or  chronic  disease 
of  the  middle  or  internal  ear  that  will 
cause  acute  parox>'sms  or  unpredictable 
attacks  of  vertigo."  Also,  the  AMA 
Report  recommends  an  additional 
standard  that  specifies,  "No  disease  or 
malformation  of  the  oral  cavity, 
pharynx,  or  larynx  that  would  interfere 
with  clear  and  effective  speech 
communication."  All  other  standards  in 
the  current  rule  would  be  deleted. 

For  the  most  part,  the  proposed  rule 
at  §§  67.105(b),  67.205(b),  and  67.305(b) 
follows  the  AMA  Report 
recommendations.  It  requires  that  there 
be  no  "disease  or  condition  of  the 
middle  or  internal  ear,  nose,  oral  cavity, 
pharynx,  or  larynx"  that  will  interfere 
with  or  be  aggravated  by  flying  or  that 
will  interfere  with  clear  and  effective 
speech  communication.  In  addition,  in 
the  proposed  rule  at  §§67.105(c)7 
67.205(c),  and  67.305(c)  there  may  be  no 
disease  or  condition  that  may  involve 
vertigo  or  a  disturbance  of  equilibrium. 

Current  standards  reflect  speciflc 
concerns  about  infections  of  the  ear  and 
mastoid  and  the  damage  caused  by  such 
infections  to  the  ear  drum  and  middle 
ear.  The  proposed  standards  more 
generally  and  properly  address  diseases, 
or  conditions  of  the  ear,  nose,  or  throat 
that  may  interfere  with  speech 
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coitmunication  or  equiUbriimi.  factors 
tha  are  important  for  safety. 

Me  ito/ 

h  [ental  disorders  may  adversely  affect 
jud  ^ent  and  behavior  in  ways  that 
ere  ite  potential  hazards  in  aviation.  The 
cut  rent  standards  for  all  three  classes  of 
ain  nan  medical  certification,  therefore, 
list  certain  psychiatric  disorders  for 
wh  ch  medical  certification  would  be 
denied.  The  list  was  derived  from  the 
recommendations  made  by  the  Flight 
Sasty  Foundation  in  1959.  These 
disorders  are  considered  to  constitute  a 
definite  hazard  to  safety  in  flight  when 
determined  to  be  present  in  an  airman 
by  established  medical  history  or  by 
clinical  diagnosis.  As  listed  in  th^ 
cui^ent  regulations,  any  of  the  following 
disorders  is  a  cause  for  denial:  (1)  a 
pel  sonality  disorder  that  manifests  itself 
in  ( ivert  acts;  (2)  a  psychosis;  (3) 
ale  )holism;  and  (4)  drug  dependence.  In 
addition,  the  ciurent  standards  provide 
forjdenial  of  medical  certification  in  the 
pre  sence  of  any  "other  personality 
dis  irder,  neurosis,  or  mental  condition 
tha :  the  Federal  Air  Surgeon  finds 
makes  the  applicant  unable  to  safely 
peiiform  the  duties  or  exercise  the 
pril'ileges  of  the  airman  certificate  that 
he  polds  or  for  which  he  is  applying;  or 
makr  reasonably  be  expected,  within  two 
years  after  the  finding,  to  make  him 
unable  to  perform  those  duties  or 
exflrcise  those  privileges." 

The  mental  standards  have  been  well 
ace  epted  by  the  public  and  by  the 
me  dical  community  as  practical  and 
eff(  ictive.  However,  with  publication  of 
the  authoritative  reference.  Diagnostic 
ani  Statistical  Manual  of  Mental 
Di!  orders.  Third  Edition  (DSM  III), 
chi  nges  in  the  diagnostic  terminology 
ani  1  classification  of  mental  disorders 
haye  caused  some  cpnfusion.  Major 
illi  lesses,  previously  included  in  the 
cat  Bgory  of  "psychosis,"  are  separately 
del  cribed  in  the  DSM  III  and  are, 
th«  refore,  no  longer  considered  by  some 
otl  ers  as  covered  under  the  term 
"p  jychosis"  in  the  FAR.  Since  these 
coi  iditions  are  of  concern  in  the  context 
of  lirman  medical  certification  and 
fli|  ht  safety,  the  agency  must  amend  the 
mi  ntal  standards  to  clarify  the  position 
of  he  FAA. 

'  'he  AMA  Report  recommends 
amendment  of  the  regulations  to  include 
a  I  lore  extensive  and  specific  list  of 
di:  qualifying  mental  disorders: 
su  )stance  abuse  or  dependence; 
sc  lizophrenic  disorders;  paranoid 
di!  orders;  psychotic  disorders;  major 
aff  sctive  disorders  (including  bipolar 
dii  orders  and  depression);  anxiety 
di!  orders;  dissociative  disorders; 
im  julse  disorders;  disorders  first 


evident  in  infancy,  childhood,  and 
adolescence;  and  organic  brain 
syndrome. 

The  proposed  rule  at  §§  67.107  (a) 
through  (c),  67.207  (a)  through  (c),  and 
67.307  (a)  through  (c)  would  include  all 
of  these  disorders  but  would  not 
specifically  list  them.  The  current  and 
proposed  mental  standard  lists  a 
psychosis  as  a  disqualifying  disorder. 
The  proposed  standard  states  that 
"psychosis"  refers  to  "a  mental  disorder 
in  which  the  individual  has  manifested 
psychotic  symptoms  or  to  a  mental 
disorder  in  which  an  individual  may 
reasonably  be  expected  to  manifest 
psychotic  symptoms."  In  this  way,  two 
types  of  persons  would  be  disqualified 
under  this  standard:  those  who  have 
manifested  psychotic  symptoms;  and 
those  who  have  not  had  psychotic 
symptoms  but  whose  mental  condition 
is  one  in  which  psychotic  symptoms 
may  reasonably  be  expected  to  develop. 
Psychotic  symptoms  are  characterized 
by  a  failure  to  maintain  adequate 
contact  with  reality.  The  failure  to 
maintain  adequate  contact  with  reality 
results  in  or  may  reasonably  be  expected 
to  result  in  the  impairment  of  judgment, 
including  bizarre,  grossly  disorganized 
behavior;  out  of  control  behavior; 
delusions;  or  hallucinations. 
"Psychosis"  would  include 
schizophrenic  disorders,  paranoid 
disorders,  euid  other  disorders  such  as 
mood  disorders,  that  sometimes 
manifest  psychotic  symptoms.  Also 
included  would  be  such  conditions  as 
schizotypal  and  borderline  personality 
disorders.  Other  disqualifying  disorders 
listed  in  the  AMA  Report  that  are  not 
specifically  listed  in  the  proposed  rule, 
such  as  anxiety  disorders  and  impulse 
disorders,  may  be  disqualifying  under 
the  general  mental  provisions  of  the 
regulations  as  they  are  now,  depending 
on  the  severity  of  the  disorders.  The 
particular  cirounstances  of  each 
individual  history  and  medical 
condition  are  considered  by  the  FAA  in 
determining  whether  such  history  or 
condition  is  disqualifying. 

The  FAA  also  proposes,  as 
recommended  in  the  AMA  Report,  that 
bipolar  disorder  be  added  to  the  Ust  of 
disqualifying  conditions.  Previously 
called  manic  depressive  psychosis,  this 
common,  major  affective  disorder  now 
is  separately  classified  by  DSM  III  and 
may  include  individuals  who  have 
manifested  only  mania.  Bipolar  disorder 
is  not  specifically  referenced  in  current 
part  67.  In  consideration  of  potential 
risk  to  flight  safety,  individuals  with 
this  diagnosis  are  rarely  granted 
certification.  Those  few  individuals  who 
are  determined  to  be  eligible  for 
certification  through  the  special 


issuance  provisions  of  the  FAR  must  be 
followed  closely  for  relapse  and 
recurrence  of  symptoms.  By  including 
the  new  terminology,  the  standards  will 
clearly  reflect  the  agency's  concern 
about  this  disorder.  (Discussion  of  how 
a  proposed  disquafiiying  condition  may 
affect  a  current  medical  certificate 
appears  under  "Additional  Standards 
for  Disqualification.") 

Substance  Abuse/Dependence 

Additional  proposed  changes  in  the 
mental  standards  for  airmen  are 
influenced  by  DSM  in  nomenclature  for 
conditions  involving  dependence  on  or 
abuse  of  alcohol,  drugs,  or  other 
chemical  substances.  Current 
regulations  list  as  disqualifying 
"alcoholism"  and  "drug  dependence." 
The  AMA  Report  points  out  that  DSM 
in  eliminates  the  term  "alcoholism"  and 
substitutes  the  diagnosis  of  "substance 
dependence"  and  "substance  abuse."  As 
disqualifying  conditions,  the  AMA 
Report  recommends  "substance  abuse, 
substance  dependence  and  related 
substance  use  disorders,  including  but 
not  limited  to  those  associated  with 
alcohol;  barbiturates;  other  sedative/ 
hypnotics;  muscle  relaxants; 
anxiolytics;  opioids;  central  nervous 
system  stimulants  such  as  cocaine  and 
amphetamines;  and  hallucinogens  such 
as  phencyclidine,  cannabis,  and  volatile 
solvents  and  gases." 

The  proposed  rule  differs  from  the 
AMA  recommendations  in  that  (1) 
"barbiturates"  are  not  specified 
separately  since  they  would  be  included 
with  "sedatives  and  hypnotics;"  (2)  the 
phrase  "and  similarly  acting 
sympathomimetics"  would  be  added  to 
the  grouping  of  "cocaine"  and 
"amphetamines;"  and  (3) 
"phencyclidine  or  similarly  acting 
arylcyclohexylamines."  "cannabis."  and 
"volatile  solvents  and  gases"  are  listed 
separately  rather  than  grouped  under 
"hallucinogens."  Additionally,  the 
phrase  "related  substance  use 
disorders,"  as  proposed,  but  not  defined 
in  the  AMA  Report,  is  not  included  in 
this  proposal. 

The  proposed  standard  defines 
"substance  dependence"  and 
"substance  abuse."  A  medical  history  or 
clinical  diagnosis  of  "substance 
dependence"  would  disqualify  a  person 
for  a  medical  certificate  imder  the 
standards  unless  there  is  evidence  of 
recovery  satisfactory  to  the  Federal  Air 
Surgeon.  The  proposed  changes  also  are 
intended  to  provide  specific  regulatory 
medical  standards  for  excluding  from 
aviation  a  person  who,  though  not 
substance  dependent,  has  abused 
alcohol  with^  the  preceding  2  years  or 
other  substances  within  the  preceding  5 


years.  These  proposed  standards 
respond  to  the  AMA  Report  as  well  as 
to  national.concems  about  substance 
abuse.  These  standards  would  enhance 
the  agency's  ability  to  examine  and  to 
exclude,  where  medically  appropriate, 
those  airmen  who  have  abused  a 
substance  within  the  time  frames  stated 
above  or  who  have  a  medical  history  or 
a  clinical  diagnosis  of  substance 
dependence.  The  proposed  mental 
standard  retains,  however,  current 
language  that  permits  medical 
certification  under  the  standards  upon 
presentation  of  acceptable  evidence  of 
recovery  and  a  specified  period  of 
abstinence  in  the  case  of  alcohol 
dependence.  The  proposed  rule 
provides  that  clinical  evidence  of 
recovery  would  include  sustained  total 
abstinence  from  alcohol  for  not  less  than 
the  preceding  2  years  in  the  case  of 
alcohol  dependence,  and  in  the  case  of 
other  substance  dependence,  sustained 
total  abstinence  from  the  substance  for 
not  less  than  the  preceding  5  years.  The 
time  periods  for  sustained  total 
abstinence  are  based  on  the  AMA 
recommendations.  Other  factors     • 
considered  in  determining  recovery 
include  the  natural  history  and  severity 
of  the  problem;  the  period  of  satisfactory 
recovery  since  manifestation  of  the 
problem;  any  treatment,  as  well  as  any 
continuing  requirements  for  treatment, 
and  its  nature;  any  current  or  recent 
psychiatric  symptoms,  aberrant 
behavior,  or  psychiatric  or  other 
medical  findings;  the  need  for  or  use  of 
chemical  agents;  any  personality  traits 
or  other  recognized  factors  involving  the 
risk  of  future  recurrence  of  the  problem 
or  the  risk  of  other  adverse  events;  the 
period  of  the  person's  abstinence  irom 
the  substance  or  substances:  the  number 
of  times  treatment  was  sought  and 
relapse  occurred;  the  quauty  of  the  final 
treatment  effort;  the  presence  of  residual 
medical  complications,  especially 
neurologic  manifestations;  progress  in 
marital,  social,  vocational,  and 
educational  areas,  as  appropriate,  since 
rehabilitation  begem;  commitment  to 
rehabilitation  by  virtue  of  continuing 
contacts  with  social  or  professional 
agencies,  or  both,  and  their  opinions 
and  recommendations;  and  the  findings 
of  recent  psychiatric  and  psychologic 
evaluations,  if  appropriate. 

The  proposed  definition  of  substance 
abuse  includes  two  criteria  (the  first 
relates  to  alcohol,  the  second  to  other 
substances)  that  state  a  person  would  be 
disqualified  if  he  or  she  demonstrated 
recurrent  use  of  a  substance  in 
situations  in  which  that  use  was 
physically  hazardous.  At  least  one  of  the 
uses  would  have  to  have  taken  place 


within  the  preceding  2  years  in  the  case 
of  alcohol  or  5  years  in  the  case  of  other 
substances.  Under  this  criterion,  use  in 
physically  hazardous  situations  need 
not  involve  the  same  substance  or 
substances. 

A  third  criterion  states  that  a  person 
who  used  a  prohibited  drug  as  that  term 
is  defined  in  part  121,  appendix  I  of  the 
FAR  would  be  disquaUfied.  The 
prohibited  drug  use  would  have  to  have 
taken  place  within  the  preceding  5 
years.  "Prohibited  drugs"  as  defined  in 
the  FAR  do  not  include  all  substances; 
however,  "substances"  as  defined  in 
this  proposal  do  include  all  prohibited 
drugs.  Alcohol,  for  example,  is  a 
substance  which  may  be  abused  but  is 
not  a  prohibited  drug  as  that  term  is 
defined  under  appendix  I  of  part  121. 

A  positive  drug  test  result  tor  a 
prohibited  drug  is  one  type  of  evidence 
of  use.  The  FAA  recognizes  that  the 
probative  value  of  a  drug  test  result 
varies  depending  on  several  factors, 
including  the  type  of  test,  circiunstances 
under  which  the  test  was  conducted, 
and  other  corroborative  evidence  of 
drug  use.  The  FAA  considers  a  positive 
drug  test  conducted  under  any  rule  or 
internal  program  of  the  Department  of 
Transportation  (such  as  the  FAA 
program  required  by  §§  121.457  and 
135.251  or  any  other  Administration 
within  DOT)  to  be  compelling  proof  of 
the  use  of  a  prohibited  drug  for  which 
the  drug  test  was  positive. 

With  respect  to  positive  drug  tests 
other  than  those  conducted  under  rules 
or  internal  programs  of  the  Dep^irtment 
of  Transportation,  the  FAA  would 
evaluate  such  test  results  and  the 
surrounding  circumstances  on  a  case- 
by-case  basis  to  determine  the  weight  to 
be  accorded  them.  If  one  of  these  tests 
is  positive  for  substance  use,  the 
individual  could  be  disqualified  under 
the  criteria  used  in  the  definition  of 
substance  abuse  or  substance 
dependence. 

A  fourth  substance  abuse  criterion 
states  that  an  indi\-idual  is  medically 
disqualified  if  he  or  she  misused  a 
substance  that  is  found  by  the  Federal 
Air  Surgeon  to  make  the  person  unable 
to  safely  perform  (he  duties  or  exercise 
the  privileges  of  the  airman  certificate 
applied  for  or  held;  or  may  reasonably 
be  expected,  within  2  years  after  the 
finding,  to  make  the  person  unable  to 
perform  those  duties  or  exercise  those 
privileges.  The  finding  of  the  Federal 
Air  Surgeon  is  based  on  the  case  history 
and  appropriate,  qualified  medical 
judgment.  Again,  as  in  the  two  previous 
criteria  the  misuse  must  have  taken 
place  within  the  preceding  2  years  in 
the  case  of  alcohol  or  5  years  in  the  case 
of  oiher  substances. 
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As  with  the  current  regulation, 
certification  before  completion  of  the  2- 
or  5-year  abstinence/recovery  period  is 
possible  under  the  special  issuance 
provisions  of  the  FAR  if  an  individual 
evaluation  demonstrates  that  the 
applicant  is  able  to  perform  airman 
duties  without  end^gering  public 
safety. 

Neumlogical  Conditions 

Current  regulations  on  neurological    ' 
conditions  list  as  disqualifying  for  all 
three  classes  anyone  with  a  history  or 
clinical  diagnosis  of  epilepsy  or 
disturbance  of  consciousness  without 
satisfactory  medical  explanation  of 
cause.  Nor  may  a  person  have  any  other 
convulsive  disorder,  disturbance  of 
consciousness,  or  neurological 
condition  that  the  Federal  Air  Surgeon 
finds  makes  the  person  unable  to 
perform  airman  privileges  safely,  or  may 
reasonably  be  expected,  within  2  years 
after  the  finding  to  make  the  airman 
unable  to  perform  airman  privileges. 

A  detailed  discussion  of  neurological 
conditions,  their  evaluation,  and 
prognosis  is  provided  within  the  AMA 
Report.  Additional  information  and 
recommendations  are  contained  in 
"Neurological  and  Neurosurgical 
Conditions  Associated  with  Aviation 
Safety,"  a  major  report  prepared  in  1979 
by  representatives  of  the  American 
Academy  of  Neurology  and  the 
American  Association  of  Neurological 
Surgeons  through  an  earlier  contract 
between  the  FAA  and  the  AMA.  Neither 
report  proposes  detailed,  objective 
criteria  and  tests  that  could  be  included 
in  the  standards  and  by  which  medidal 
certification  could  be  determined.  They 
discuss  the  medical  techniques  now 
available  for  evaluation  of  individual 
airmen  and  the  significance  of  the     ' 
results  obtained  from  their  use. 

Both  reports  emphasize  the 
significance  of  seizure  disorders.  The 
few  changes  to  the  standards  suggested 
by  the  AMA  Report  are  proposed  by  the 
FAA  at  §§67.109,  67.209,  and  67.309, 
for  all  three  classes  of  airman  medical 
certificates  and  include  the  addition  of 
"a  single  seizure"  to  the  list  of 
disqualifying  conditions;  the  use  of 
"seizure"  rather  than  "convulsive"  to 
describe  disorders  that  may  be  found 
disqualifying  by  the  Federal  Air 
Surgeon;  and  the  addition  of  a 
"transient  loss  of  control  of  nervous 
system  function(s)  without  satisfactory 
explanation  of  the  cause"  as  a  specific 
basis  for  disqualification.  This  last 
proposed  addition  clarifies  the  agency^s 
aeromedical  concem^bout  such  events 
whettier  or  not  they  are  characterized  as 
disturbances  of  consciousness. 
(Discussion  of  how  a  proposed 


disqualifying  condition  may  afliect  a 
current  medical  certificate  appears 
imd^r  "Additional  Standards  for 
Disqualification.") 

Other  neurological  conditions 
desffiibed  in  the  AMA  Report,  though  of 
sigmficance  in  questions  of  aeromedical 
certification,  are  not  proposed  as 
separate  standards,  llie  proposed 
regulatory  provisions  provide  an 
adequate  medical  basis  for  assiuing 
safety. 

\e  AMA  Report  recommended  that 
bbreviated  mental  examination  of 
i  questions  be  included  in  each 
kan  medical  certification 
lination.  If  one  or  more  responses 
are  incorrect,  the  Mini-Mental  Status 
Exalnination  of  Folstein,  Folstein  and 
Mcflugh  (Folstein)  would  be  given.  The 
FAi  L  studied  the  feasibiUty  of  the  AMA 
Rep  Jrt's  recommendation.  It  found  that 
neit  ler  the  AMA-recommended  test  nor 
the  est  by  Folstein  provides  a  useful 
sere  ening  device,  alone  or  in 
con  bination,  for  airman  neurological 
Stat  IS.  There  was  an  unacceptable 
incj  ience  of  false  negatives. 
Ad<  itionally,  neither  test,  alone  or  in 
con  bination,  provides  predictors  of  any 
skil  s  knowrn  to  be  relevant  to  piloting. 

Car  iiovascular  Conditions 

T  D  meet  its  statutory  responsibility  to 
ens  lie  public  safety,  on  May  17, 1982 
(47  Tl  16298;  April  15, 1982),  the  FAA 
am(  nded  part  67  of  the  FAR  in  part  to 
cl^  ify  the  cardiovascular  standards. 
Thi » change  codified  FAA  policy  that 
ind  viduals  with  a  history  of  coronary 
hea  1  disease  not  be  medically 
ceri  ificated  for  the  exercise  of  airman 
prii  ileges  under  §§  67.13,  67.15,  or 
67.  7.  These  individuals  would 
cor  tinue  to  be  certificated  through  the 
disi  :retionary  special  issuance 
pro  :edures  after  a  separate 
det  irmination  that  their  disease  no 
longer  represents  a  risk  to  aviation 
safety.  Dimng  that  rulemaking 
pro  :edure,  a  number  of  commenters 
exf  ressed  the  belief  that  the 
car  iiovascular  standards  for  medical 
cer  ification  should  be  relaxed. 
Coi  [imenters  also  suggested  that  those 
stai  tdcuds  be  revised  to  set  forth  more 
det  liled,  objective  criteria  and  tests  by 
wh  ch  medical  certification  could  be 
det  srmined,  and  a  group  of  concerned 
pill  >ts  submitted  a  petition  for 
rul  ^making  (to  be  discussed  later  in  this 
doc  ument)  that  was  intended  to 
ace  Qmplish  such  a  revision.  Many 
COI  imenters  contended  that  the 
sta  idards  failed  to  take  into  accoimt  the 
adi  ances  in  medicine  that  had  occurred 
sin  :e  part  67  was  issued.  The  FAA 
am  ounced  that  these  issues  would  be 
ad(  ressed  in  its  review  of  part  67. 


Accordingly,  the  FAA  specifically 
asked  the  committee  of  consultants 
assembled  by  the  AMA  to  review  the 
cardiovascular  standards  in  light  of 
recent  advances  and  current  concepts  in 
cardiovascular  medicine.  Further,  the 
FAA  asked  the  physicians  to  develop 
suggestions  for  inclusion  of  diagnostic 
and  prognostic  techniques  in  the 
standards,  if  appropriate  and  feasible. 
The  final  AMA  Report,  however, 
indicates  that  the  group  could  not 
establish,  in  the  standards, 
qualifications  for  medical  certification. 
Instead,  the  AMA  Report  suggests 
general  retention  of  the  current 
cardiovascular  standards  and  format 
with  additions  to  further  improve  their 
utility  for  ensiuing  aviation  safety.  In 
the  presence  of  known  cardiovascular 
disease,  certification  decisions  still 
would  require  professional  evaluation  of 
multiple  medical  factors  rather  than 
verification  of  the  results  of  a  test 
specified  in  the  published  standards, 
llie  individual  airman  who  fails  to  meet 
the  published  standards  would  continue 
to  be  considered  in  accordance  with  the 
discretionary  special  issuance 
provisions. 

The  AMA  Report  does  recommend  a 
number  of  changes.  Additional  cardiac 
conditions  are  suggested  for  inclusion  in 
the  standards  as  rendering  an  airman 
imqualified  for  certification;  revised 
standards  for  acceptable  blood  pressure 
are  given;  maximum  levels  of  blood 
cholesterol  are  proposed  for  some 
commercial  airmen;  and  routine 
periodic  electrocardiography  for  all 
airmen  is  recommended.  Rather  than 
changes  to  the  standards,  the  AMA 
Report  emphasizes  the  need  for  careful 
evaluation  of  all  applicants  prior  to 
certification.  Where  individuals  are 
found  either  to  have  cardiovascular 
disease  or  to  have  factors  or  findings 
indicative  of  increased  risk,  more 
exhaustive  evaluations  are  suggested 
before  certification  can  be  granted  and 
before  periodic  renewal  of  certification. 
Recommendations  for  these  evaluations 
are  included  in  the  AMA  Report  and  are 
generally  consistent  with  long-standing 
FAA  practice. 

Coronary  Heart  Disease 

The  FAA  proposes  that  the  present 
standards  pertaining  to  coronary  heart 
disease  and  its  manifestations  remain 
unchanged.  As  amended  in  1982,  these 
standards  are  clear  and  have  provided  a 
firm  medical  basis  for  denying  airman 
privileges  to  individuals  with 
significant,  active  coronary  heart  disease 
who  might  endanger  pubUc  safety.  This 
condition  precludes  routine  airman 
medical  certification  because  it  is  a 
documented  cause  of  in-flight  pilot 
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incapacitation,  and  it  is  progressive  in 
nature. 

The  FAA  will  continue  to  evaluate 
airmen  who  fail  to  meet  this  standard  to 
determine  their  eUgibility  for  a 
discretionary  special  issuance  of 
medical  certification.  Certification  will 
be  based  upon  acceptable  evidence  that 
the  individual  has  recovered  and  that 
his  or  her  anatomic  and  physiologic 
cardiac  status  would  justify  the 
subsequent  exercise  of  airman 
privileges.  Appropriate  functional 
limitations  of  airman  privileges  may  be 
applied,  and  periodic  follow-up  medical 
reevaluations  may  be  required  to  detect 
any  relapse  or  progression  of  disease. 
This  procedure  protects  the  public 
while  providing  a  means  of  relief  for 
those  individuals  whose  heart  disease 
has  stabihzed  sufficiently  to  pose  an 
acceptable  risk.  Since  adoption  of  the 
amendments  in  1982,  an  increasing 
number  of  airmen  have  been  found 
ehgible  and  granted  certification. 

Additional  Standards  for 
Disqualification 

The  FAA  also  proposes  additions  to 
the  standards  in  proposed  paragraphs 
(a)  (4),  (5),  and  (6)  of  §§67.111.  67.211, 
and  67.311.  providing  that  a  history  or 
clinical  diagnosis  of  cardiac  valve 
replacement,  implantation  of  a 
permanent  cardiac  pacemaker,  or  heart 
replacement  would  make  the  subject 
person  imquaUfied  for  certification 
under  the  standards.  These  amendments 
are  consistent  with  the  AMA  Report  and 
the  opinions  of  agency  consultants  and 
reflect  the  serious  natiu-e  of  each  of  the 
conditions.  Among  the  agency's 
concerns  are  Calliue  of  prosthetic  heart 
valves,  pacemaker  malfunction  or 
progression  of  underlying  disease  that 
has  required  artificial  cardiac  pacing, 
organ  rejection,  or  the  complications  of 
immunosuppression.  While  the  FAA 
may  determine  that  an  airman  with  a 
history  or  clinical  diagnosis  of  any  of 
these  conditions  may  be  granted  a 
discretionary  special  issuance  of 
certification,  such  history  would 
preclude  certification  until  specialized 
medical  evaluation  confirms  adequate 
recovery  and  function  and  the  absence 
of  significant  risk  in  terms  of  the 
aviation  environment.  Where  special 
issuance  of  certification  is  granted,  the 
regulations  will  provide  for  periodic 
medical  reevaluations,  if  appropriate, 
for  subseouent  certification. 

Under  tiie  proposed  medical 
standards,  a  small  ntunber  of  airmen, 
who  aurently  hold  certificates  as  a 
result  of  an  order  of  the  NTSB,  would 
become  disqualified  from  further 
medical  certification  because  of  the 
addition  of  specifically  disqualifying 


medical  conditions.  These  airmen  had 
been  denied  medical  certification  by  the 
FAA  under  a  cturent  general  medical 
standard.  Under  the  general  medical 
standards,  an  individual  is  denied 
certification  by  the  FAA  when  he  or  she 
has  a  condition  which  the  Federal  Air 
Surgeon  finds  may  reasonably  be 
expected  to  make  the  individual  imable 
to  safely  perform  pilot  duties.  For 
example,  the  FAA  has  denied 
certification  to  airmen  who  have  had 
cardiac  valve  replacement  and  the 
NTSB  has  ordered  certification  in  some 
of  these  cases.  Under  the  proposed 
standards  a  medical  history  of  cardiac 
valve  replacement  would  be  specifically 
disquahfying  and  those  airmen  would 
no  longer  be  entitled  to  certification.  It 
is  expected,  however,  that  the  possible 
certification  of  such  individuals  would 
be  reviewed  under  the  Federal  Air 
Surgeon's  special  issuance  authority 
once  the  FAA  evaluates  the  case  and  is 
satisfied  with  the  airman's  condition 
since  the  NTSB  ordered  certification. 
Such  a  disposition  of  these  cases  would 
be  consistent  with  the  FAA's  practice 
after  the  1982  amendment  of  the 
cardiovascular  standards  rendered 
several  airmen  disqualified  whose 
certification  under  the  old  medical 
standards  had  been  ordered  by  the 
NTSB. 

Other  AMA  Recommendations 

The  AMA  Report  also  suggests  that 
certain  other  cardiac  diagnoses  he  added 
to  the  standards  as  specific 
disqualifications,  FAA  certification 
experience,  however,  has  not  indicated 
a  need  for  regulatory  change  in  cases  of 
cardiomyopathy,  congenital  heart 
disease,  valvular  heart  disease  or 
murmurs,  pericarditis,  or  distiubances 
of  heart  rhythm  or  conduction.  The 
agency  agrees  with  the  AMA  Report  that 
these  conditions  pose  a  potential  risk 
but  has  found  that  the  existing 
standards  and  procedures  provide 
adequate  opportunity  for  identification 
and  evaluation  of  the  affected  airmen 
and  a  regulatory  basis  for  denial  of 
airman  privileges,  if  appropriate. 

Electrocardiography 

Current  standards  require  that 
applicants  for  first-class  medical 
certificates  submit  a  resting,  12-lead 
ECG  at  the  time  of  their  first 
examination  after  reaching  age  35  and. 
annually,  after  reaching  age  40.  They 
must  show  by  these  ECG's,  "an  absence 
of  myocardial  infarction."  An  ECG  made 
within  the  90  days  before  an 
examination  for  a  first-class  medical 
certificate  is  accepted  as  meeting  the 
requirement.  There  now  is  no  routine 
requirement  for  submission  of  ECG's  by 


appUcants  for  second-  or  third-class 
medical  certificates. 

The  AMA  Report  notes  that  it  is  well 
estabUshed  that  up  to  20  percent  of 
myocardial  infarctions  ("heart  attacks") 
fail  to  produce  symptoms  that  bring  a 
person  to  a  physician.  The  resting  ECG 
often  shows  evidence  of  a  prior 
myocardial  infarction  and  patterns  of 
anatomic  change  and  other 
abnormalities  that  are  also  associated 
with  an  increased  risk  of  coronary  artery 
disease.  The  AMA  Report  adds  that 
many  of  the  most  common  alterations  of 
cardiac  conduction  seen  on  the  routine 
ECG  are  not  associated  with  symptoms 
or  with  easily  discerned  physical 
findings.  Yet,  each  of  these 
electrocardiographic  findings  causes 
special  concerns  regarding  medical 
certification  and  may  result  in 
recommendations  for  additional 
assessment. 

The  AMA  Cardiovascular  Committee, 
in  recognition  of  these-  facts, 
recommended  that  the  requirement  for 
electrocardiography  be  modified  in  an 
effort  to  increase  the  assurance  that 
significant  cardiac  disease  in  pilots  will 
be  detected.  The  committee  suggested 
that,  in  addition  to  the  current 
requirement  for  first-class  certificates, 
an  ECG  be  made  on  all  applicants  for 
medical  certification  at  the  time  they 
first  apply.  These  ECG's  would  serve  as 
a  valuable  medical  l>aseline  for  future 
comparison.  Further,  the  committee 
recommended  that  an  ECG  be  made  on 
applicants  for  second-class  medical 
certificates  at  ages  35  and  40  years  and 
every  2  years  thereafter,  and  on 
applicants  for  third-class  certificates  at 
age  40  years  and  every  6  years 
thereafter.  The  committee  also  suggested 
that  the  standard  be  modified  to  include 
the  agency's  concern  for  any  clinically  , 
significant  electrocardiographic 
abnormality  rather  than  the  current 
limited  specification  of  myocardial 
infarction  alone. 

In  proposed  §67.21 1(d),  all  applicants 
for  second-class  airman  medical 
certification  would  be  required  to 
submit  ECG's  at  the  first  examination 
after  reaching  age  35  and,  biennially, 
after  reaching  age  40.  There  is 
reciprocity  between  the  first-  and 
second-class  cardiovascular  standards 
in  satisfying  the  "after  reaching  the  35th 
birthday"  and  the  "after  reaching  the 
40th  birthday"  ECG  requirements.  For 
example,  an  application  with  an  ECG 
that  satisfies  the  "age  35"  ECG 
requirement  for  first-class  medical 
certification  also  satisfies  the  "age  35" 
ECG  requirement  of  an  application  for 
second-class  medical  certification  and 
vice  versa.  In  the  case  of  the  "after 
reaching  the  40th  birthday"  ECG 
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requirement,  however,  the  time 
provisions  of  §§  67.111(d)(3)  and 
67.211(d)(3).  as  discussed  below,  are 
also  required  for  reciprocity. 

The  proposed  time  provision  for  the 
"after  reaching  the  40th  birthday" 
periodic  ECG  for  first-class  medical 
certification  requires  that  an  applicant 
submit  an  E(X  with  the  application 
unless,  within  the  preceding  9  months, 
an  E(jG  was  provided  as  part  of  an 
application  for  medical  certification, 
liiat  is,  if  an  applicant  has  submitted  an 
ECG  as  part  of  an  application  for  airman 
medical  ceitification  within  9  months  of 
the  current  application,  the  applicant 
does  not  have  to  submit  another  ECG  for 
the  current  application.  Thus,  after 
reaching  the  40th  birthday,  a  person 
who  maintains  a  first-class  medical 
certificate  would  be  required  to  have  an 
ECG  at  alternate  applications  or 
approximately  every  year.  In  a  few 
cases,  it  could  be  1  year  and  3  months 
between  first-class  ECG's.  The  time 
provision  for  the  "after  reaching  the 
40th  birthday"  periodic  ECG  for  second- 
class  medical  certification  is  the 
preceding  15  months.  An  applicant 
maintaining  a  second-class  medical 
certificate  would  be  required  to  have  an 
ECG  at  alternate  apphcations  or 
approximately  every  2  years.  In  a  few 
cases,  it  could  be  2  years  and  3  months 
between  ECG's.  The  proposed 
requirement  for  first-class  medical 
certification  allows  more  leeway  than 
the  current  rule.  An  applicant  with  a 
first-class  medical  certificate  could  wait 
up  to  9  months  and  the  ECG  of  the 
previous  application  for  a  first-class 
medical  certificate  would  meet  the 
requirement  for  the  succeeding 
application  for  a  first-class  medical 
certificate.  An  apphcant  with  a  second- 
rlass  medical  certificate  could  wait  up 
to  15  months  and  the  ECG  of  the 
second-class  medical  certificate  would 
meet  the  requirement  for  the  succeeding 
application  for  second-class  medical 
certification.  No  ECG  requirement  is 
being  proposed  for  third-class  medical 
certification. 

To  ensure  the  currency  of  an  ECG,  the 
FAA  proposes  in  §§  67.111(e)  and 
67.21 1(e)  that  if  a  person  is  required  to 
submit  an  ECG  as  part  of  an  application 
for  medical  certification,  it  must  be 
dated  no  earher  than  60  days  before  the 
date  of  the  application  it  is  to 
accompany  and  must  be  performed  and 
transmitted  according  to  acceptable 
standards  and  techniques.  Of  course, 
there  is  no  requirement  to  submit  an 
ECG  with  a  current  application  for 
medical  certification  if  a  previous  ECG 
submitted  as  a  part  of  an  application  for 
medical  certification- can  satisfy  any 
Liurent  ECG  requiremenL  Sixty  days,itt 


a  longer  period  than  the  30  days 
reconmended  by  the  AMA  Report  but 
repipsents  a  reduction  trom  the  90  day's 
nov\|  permitted.  The  agency  recognizes 
that! many  ECG's  are  provided  by 
employers  or  through  private  physicians 
other  than  the  AME,  and  a  reasonable 
period,  such  as  that  proposed,  is 
appfopriate  for  the  airman's 
conienience.  Finally,  the  FAA  did  not 
propose  a  baseline  ECG  be  performed 
for  iither  first-  or  second-class  medical 
certificate  applicants  because  it  had  a 
negative  cost  analysis  and  the  FAA 
com  liders  the  ECG  af^er  age  35  to  serve 
as  a  1  adequate  baseline  ECG. 

T  le  FAA  also  proposes  to  amend  the 
woi  ling  of  the  standard  to  require  that 
the  iffected  person  "demonstrate  an 
ahst  nee  of  myocardial  infarction  and 
oth(  r  clinically  significant  abnormality 
on  ( lectrocardiographic  examination." 
The  FAA  will  continue  to  require 
ele(  rocardiography  or  other  appropriate 
eva  uations  for  any  airman  whose 
me(  ical  history  or  findings  suggest  it. 

Blof  id  Pressure 

T  \e  current  medical  standard 
perl  lining  to  blood  pressure  applies 
onl;  for  first-class  medical  certificates. 
Dep  ending  on  the  person's  age  and  the 
SCO  le  of  the  examination  accomplished, 
blo<  d  pressures  from  140  to  170  mm  Hg 
pre!  sure,  systolic,  and  88  to  100  mm  Hg 
prei  sure,  diastolic,  are  permitted.  In 
prai  tice,  170  mm  Hg  systolic  and  100 
mm  Hg  diastolic  have  been  considered 
the  Tiaximum  allowable  pressures  for 
all  i  pplicants  for  second-  and  third- 
clai  i  certificates.  The  ICAO  standard 
pro  rides  only  that  the  blood  pressure  of 
all  i  irmen  be  "within  normal  limits." 

h  addiUon,  §  67.13(e)(5)  of  the  FAR 
pro  ides  that,  "if  an  applicant  is  at  least 
40  ;  ears  of  age,  he  must  show  a  degree 
of  c  rculatory  efficiency  that  is 
con  patible  with  the  safe  operation  of 
aire  -aft  at  high  altitudes." 

It  is  rare  for  an  applicant  for 
cert  fication  to  manifest  hypertension 
(hi{  1  blood  pressiure)  at  the  level  of  the 
cur  cnt  standard  or  above.  Current  and 
aco  ipted  medical  practice  for  several 
yea  s  has  reflected  knowledge  of  the 
adv  !rse  effects  of  even  mild  elevations 
of  b  ood  pressure  and  treatment  is 
pre  cribed  for  most  individuals  at  levels 
of  b  ood  pressiue  much  lower  than  the 
FAi  I  standard  for  medical  certification. 
If  ai  ly  person  is  taking  medication  for 
hyp  ertension.  FAA  practice  is  to 
con  iidor  the  condition  as  coniing  under 
the  >rovisious  of  present  §  G7.13(f)(2), 
Get  era!  medical  condition,  of  the  FAR. 
Thi  >  section  directs  that  the  applicant 
hav  3  "no  other  organic,  functional,  or 
stn  cfural  disease,  defect,  or  limitation 
tha  the  Fedorai  Air  Surgeon  finds 


makes  the  applicant  unable  to  safelv 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate  that 
he  holds  or  for  which  he  is  applying:  or 
may  be  reasonably  expected,  within  2 
years  after  the  finding,  to  make  him 
unable  to  perform  those  duties  or 
exercise  those  privileges;  *  *  *  " 
Certification  is  conditioned  on  the 
findings  of  a  more  detailed  medical 
evaluation,  including  an  assessment  of 
cardiovascular  risk  factors,  the  presence 
or  absence  of  disease  of  "target"  organs, 
the  degree  of  blood  pressure  control, 
and  of  the  medication  itself. 

The  AMA  Report  recommends  that 
the  existing,  outmoded  standard  for 
blood  pressure  be  replaced.  It  suggests 
a  sitting  blood  pressure  standard  of  150 
mm  Hg  pressuj^,  systolic,  and  95  mm 
Hg  pressure,  diastoUc,  for  all  pilots.  It 
further  recommends  that  the  systolic 
level  never  exceed  160  mm  Hg, 
regardless  of  the  diastolic  blood 
pressure.  The  AMA  Report  notes  that  its 
recommendations  represent  a  somewhat 
less  rigid  standard  for  yoxmger  airmen 
and  a  more  rigid  standard  for  older 
airmen.  Less  rigid  standards  for  the 
younger  ainnen  are  appropriate  in  terms 
of  safety.  For  older  airmen  the  more 
rigid  standards  respond  to  data 
demonstrating  the  adverse  medical 
significance  of  the  high  level  of  blood 
pressure  permitted  by  the  current 
standard. 

The  FAA  agrees  that  the  existing 
standard  relating  to  blood  pressure  is 
outmoded  and  does  not  reflect  current 
medical  knowledge  or  practice.  It  also 
finds  that  current  §  67.13(e)(5)  is 
medically  vague  and  does  not  serve  a 
useful  piupose.  Accordingly,  it  proposes 
that  the  provisions  of  §  67.13(e)  (4)  and 
(5)  of  the  FAR,  including  the  table,  be 
deleted  and  replaced  by  new  standards 
(proposed  §§  67.111(b).  67.211(b),  and 
67.311(b))  applicable  to  all  classes  of 
medical  certificates.  It  proposes  that 
average  blood  pressure  while  seated  not 
exceed  150  mm  Hg.  systofic.  or  95  mm 
Hg.  diastolic.  For  ease  of  application, 
the  agency  will  not  introduce  into  the 
standard  the  additional  suggestion  that 
the  systolic  pressure  never  exceed  160 
mmHg. 

The  proposed  standard  would  require 
more  extensive  assessment  of  airmen 
who  require  or  use  antihypertensive 
medication.  To  maintain  first-class 
certification,  the  assessment  will  he 
required  at  least  at  annual  intervals, 
usually  with  every  other  application. 
For  second-  and  third-class  certification, 
valid  for  1  year  and  2  years, 
respectively,  the  assessment  will  be 
required  with  each  application.  Unless 
otherwise  determined  by  the  FAA  tmder 
the  special  issuance  provisions  of  the 


Federal  Register  /  Vol.  59,  No.  203  /  Friday,  October  21.  1994  /  Proposed  Rules  53239 


FAR,  certificates  v^rill  be  valid  for  the 
normal  periods  and,  in  most  cases, 
issued  by  the  designated  AME  if  there 
are  no  adverse  findings.  These 
procedures  are  included  in  current  FAA 
guidelines. 

This  proposed  amendment  would 
clarify  the  FAA's  concern  for  the 
cardiovascular  risk  represented  by 
hypertension  and  the  agency's  position 
that  persons  who  are  undergoing 
therapy  for  hypertension  should  be 
evaluated  to  assess  the  degree  of  risk. 
Though  these  standards  are  being 
codified  for  the  first  time,  this 
evaluation  does  not  represent  a  new 
practice. 

Cholesterol 

Currently  no  cholesterol  standards 
exist  in  the  regulations.  In  consideration 
of  the  responsibility  for  public  safety 
held  by  airmen  exercising  pilot 
privileges  in  air  transport  operations, 
the  FAA  has  partially  accepted  the 
recommendations  of  the  AMA  Report 
that  the  level  of  blood  cholesterol  be 
determined  as  part  of  the  examination 
for  medical  certification.  The  Risk 
Factor  Committee  of  the  AMA  that 
considered  risk  factors  and 
qualifications  for  flying  suggested  that 
serum  cholesterol  and  triglyceride  levels 
be  determined  for  all  applicants  initially 
and  at  50  years  of  age.  The 
Cardiovascular  Committee  of  the  AMA. 
however,  recommended  that  a 
determination  of  serum  cholesterol  be 
made  only  for  50-year  old  applicants  for 
first-  and  second-class  medical 
certificates  who  exercise  airman  duties 
in  single-pilot  commercial  operations. 
Both  committees  recommended  further 
evaluation  if  a  level  greater  than  300 
milligrams  per  deciliter  (mg/dl)  of  total 
cholesterol  is  found. 

The  FAA  proposes  (proposed 
§  67.111(f))  that  total  serum  cholesterol 
be  tested  annually  as  part  of  the 
examination  of  all  appficants  for  first- 
class  medical  certification  who  have 
reached  their  50th  birthday.  Unlike  a 
single  determination,  an  annual 
requirement  will  assist  the  FAA  in  the 
identification  of  adverse  trends  in 
cardiovascular  risk  factors  as  airmen 
age.  Applicants  whose  cholesterol  level 
is  determined  to  exceed  300  mg/dl 
would  be  required  to  imdergo  an 
additional  cardiovascular  evaluation  to 
determine  if  significant  disease  is 
present,  but  issuance  of  a  medical 
certificate  would  not  be  withheld  solely 
on  the  basis  of  the  cholesterol  level. 

The  FAA  agrees  with  the  AMA  Report 
and  with  the  National  Institutes  of 
Health  regarding  the  importance  of  this 
risk  factor  for  disease'and  believes  that 
the  additional  cost  to  the  holders  of 


first-class  airman  medical  certificates  is 
justified  by  the  more  effective 
identification  of  disease.  By  limiting 
this  requirement  to  first-class  certificate 
holders  50  years  of  age  and  older,  pubfic 
benefits  are  enhanced  with  minimimi 
costs  by  targeting  the  population  having 
the  greatest  risk  and  greatest  pubhc 
responsibility. 

The  FAA  does  not  consider  feasible 
the  AMA  Report  recommendation  that 
the  senmi  cholesterol  level  requirement 
be  limited  to  persons  who  exercise 
airman  duties  in  single-pilot 
rommercial  operations.  Individual 
airmen  fi^quentiy  perform  in  a  variety 
of  commercial  op>erations  or  change 
ft-om  one  type  of  operation  to  another. 
There  are  no  regulatory  controls  for 
limiting  applicability  of  such  a 
requirement  to  single-pilot  commercial 
operations. 

Hematocrit 

Currently  no  standard  exists  in  the 
FAA  regulations  for  blood  hematocrit. 
The  AMA  Report  recommends  that  all 
applicants  at  age  40,  and  periodically 
thereafter,  demonstrate  a  hematocrit 
within  the  range  of  32  to  55  p)ercent. 
The  requirement  is  recommended 
because  the  abifity  of  blood  to  transport 
oxygen  effectively  to  tissues  is 
dependent  on  adequate  hemoglobin 
concentration  and  on  the  ability  of 
blood  to  p)erfuse  organs.  Abnormahties 
of  this  function  can  result  in 
incapacitating  organ  infarcts.  Also,  a 
number  of  significant  medical 
conditions  are  often  reflected  in 
abnormalities  of  the  blood.  Anemias  of 
various  etiology,  organ  malignancies, 
polycythemia,  limg  disease, 
hemoglobinopathies,  coagulation  and 
thrombotic  disorders,  hematologic 
neoplasia,  lymphomas, 
immunodeficiency  syndromes,  and 
other  disorders  are  included  in  the 
conditions  that  may  be  discovered 
through  examination  of  the  blood. 

The  FAA  is  not  proposing  to  add  new 
standards  for  blood  hematocrit  testing  at 
this  time.  Hematocrit  testing  would 
imp>ose  incremental  costs  on  applicants 
for  a  first-class  airman  medical 
certificate  and  additional  administrative 
costs  on  the  FAA.  While  the 
recommendations  of  the  AMA  Report 
suggest  that  hematocrit  testing  would 
result  in  detection  of  certain  adverse  or 
potentially  incapacitating  medical 
conditions,  the  risk  to  flight  safety 
appears  minimal  in  comparison  to  the 
cost  of  testing.  The  list  of  specific 
conditions  that  would  disqualify  a 
person  is  not  proposed  for  inclusion  in 
the  FAR  because  the  conditions  are 
already  covered  in  the  general  medical 
standards. 


Anticoagulation 

Current  regulations  do  not  contain 
specific  standards  for  anticoagulation. 
Under  the  general  rules  of  current 
paragraphs  (0(2)  (i)  and  (ii)  of  §§67.13, 
67.15,  and  67.17,  the  FAA  has  denied 
routine  certification  of  persons  who 
require  medication  for  anticoagulation. 
The  FAA  does,  however,  grant  special 
issuance  to  a  hmited  number  of  airmen 
who  use  this  type  of  medication  after 
extensive  evaluations  of  the  conditions 
requiring  anticoagulation,  the  stability 
of  the  airmen's  treatment  regimens,  and 
the  presence  or  absence  of  adverse  side- 
effects.  Periodic  reevaluation  always  is 
required  for  subsequent  certification. 

"The  AMA  Report  recommends  denial 
of  routine  medical  certification  for  anv 
person  who  uses  an  anticoagulant 
medication.  This  recommendation  is 
consistent  with  earlier  medical  reports 
such  as  the  report  of  the  Eighth 
Bethesda  Conference  of  the  American 
College  of  Cardiology  in  1975,  the 
Report  of  a  Working  Party  of  the 
Cardiology  Committee  of  the  Royal 
College  of  Physicians  of  London  in 
1978.  The  First  United  Kingdom 
Workshop  in  Aviation  Cardiology  in 
1982,  and  The  Second  United  Kingdom 
Workshop  in  Aviation  Cardiology  in 
1987,  and  with  recommendations  of 
some  FAA  medical  consultants.  Based 
on  its  experience  with  airmen  who  are 
taking  anticoagulant  medication,  the 
FAA  believes  that  some  individuals 
who  receive  anticoagulant  medications 
may  be  granted  airman  medical 
certification  after  careful  evaluation  of 
their  specific  condition.  Such 
certification  represents  an  exception, 
however,  and  must  be  accomplished 
under  the  special  issuance  provisions  of 
the  FAR,  subject  to  appropriate, 
periodic  medical  reevaluation  and  . 
possible  restrictions.  To  clarify  this 
position  and  to  meet  the  FAA's  statutory 
responsibility  to  ensure  public  safetv. 
the  FAA  proposes  (proposed 
§  67.111(c))  to  add  the  use  of 
anticoagulant  medication  to  those 
conditions  specified  in  the  FAR  as 
disqualifying  an  individual  for 
certification.  (Discussion  of  how  a 
proposed  disqualifying  condition  may 
affect  a  current  medical  certificate 
app)ears  under  "Additional  Standards 
for  Disqualification.") 

Respiratory  System 

Current  regulations  do  not  contain 
specific  standards  pertaining  to  the 
respiratory  system.  The  Respiratory 
System  Committee,  in  its  section  of  the 
AMA  Repwrt,  recommended  that  all 
airmen  older  than  40  years  periodical!-- 
demonstrate  the  absence  of  severe  lunv 
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disease  through  spirometry,  a  simple, 
non-invasive  test  available  in  the 
physician's  office.  The  committee  stated 
its  concerns  for  the  danger  to  public 
safety  represented  by  airmen  with 
serious  pulmonary  disease  such  as 
chronic  obstructive  pulmonary  disease 
(COPD),  asthma,  pulmonary  fibrosis, 
infectious  diseases  of  the  lung, 
hypoventilation  syndromes,  chronic 
interstitial  lung  disease,  and  disorders 
of  the  respiratory  muscles  and  bony 
thorax.  Both  judgment  and  the  ability  to 
perform  complex  tasks  may  be  affected 
adversely  by  a  reduction  of  oxygen 
available  to  the  brain  (hypoxia)  because 
of  poor  pulmonary  function,  and  acute 
lung  disease  can  cause  hypoxia  without 
warning.  Altitude  itself  affects 
'  pulmonary  function,  so  careful 
assessment  of  pulmonary  status  is 
required  to  prevent  incapacitation 
during  flight,  according  to  the 
committee's  report. 

Tests  that  measure  the  actual  levels  of 
oxAgen  and  carbon  dioxide  in  the 
arterial  blood  are  costly  and  not 
generally  available  in  the  aviation 
medical  examiner's  office.  Careful " 
clinical  assessment  of  respiratory 
function,  including  medical  history  and 
physical  examination  ordinarily  are 
used  to  separate  those  applicants 
requiring  further  evaluation  of  their 
pulmonary  status  from  those  who  do 
not. 

The  FAA  is  not  proposing  to  add  a 
new  requirement  for  routine  spirometric 
testing  at  this  time.  Spirometric  testing 
would  impose  incremental  costs  on 
applicants  for  all  classes  of  airman 
medical  certificate  and  additional 
administrative  costs  on  the  FAA.  AMEs 
would  be  required  to  purchase  the 
equipment  necessary  to  perform  the 
examination.  Under  current  practice.^ 
individuals  with  potentially  serious 
pulmonary  disease  are  identified 
through  existing  procedures  and 
referred  for  further  evaluation, 
including  spirometric  testing,  of  theif 
pulmonary  status  to  determine  their 
eligibility  for  medical  certification. 

The  AMA  Report  also  recommends 
specifically  disqualifying  diseases  and 
conditions  of  the  respiratory  system. 
These  would  include  severe  lung 
disease,  poorly  controlled  asthma,  sleep 
disorders,  pulmonary  hypertension, 
pneumothorax,  pulmonary  emboli,  and 
carcinoma  of  the  lung.  The  list  of 
specific  conditions  that  would 
disqualify  a  person  is  not  proposed  for 
inclusion  in  the  FAR  because  the 
conditions  are  already  covered  in  the 
k"^neral  medical  standards. 


Dioi  >etes 


Inl 


its  discussion  of  diabetes  in  the 
prei  mble  to  Amendment  67-11,  the 
FA>  stated  that  the  Federal  Air  Surgeon 
woilld  continue  to  deny  certification  to 
individuals  who  have  an  established 
medical  history  or  clinical  diagnosis  of 
diabetes  that  is  controlled  by  the  use  of 
insi  lin  or  another  hypoglycemic  drug 
(47  Tl  16298,  April  15, 1982).  The 
prea  mble  further  stated,  "If,  in  the 
futu  re,  information  demonstrating  that 
mec  ical  technology  has  advanced  to  the 
poir  t  that  diabetes  can  be  controlled 
without  significant  risk  of 
incapacitation  from  hypoglycemia  or 
othc  r  complications  becomes  available 
to  tl  e  FAA,  consideration  for  special 
issu  »nce  of  a  medical  certificate  under 
5  67  19  will  be  possible." 

A  ;  part  of  the  review  of  part  67,  the 
AM  ^  Report  made  recommendations 
com  eming  individuals  seeking  medical 
cert  fication  who  have  an  established 
histi  try  or  clinical  diagnosis  of  diabetes 
that  is  controlled  by  insulin  or  another 
hyp  iglycemic  drug.  The  AMA  Report 
recc  nmended  that  persons  whose 
dial  (tes  is  adequately  controlled  with 
oral  ij-poglycemic  drugs  and  who  show 
evi(  snce  of  stability  and  freedom  from 
adv  rse  effects  be  considered  for 
mec  ical  certification  with  proper 
met  ical  monitoring.  The  Endocrine 
Con  mittee  assembled  by  the  AMA 
belii  !\es  that  the  likelihood  of 
inca  jacitation  from  the  effects  of 
diat  }tes  or  its  treatment  with  current 
oral  hypoglycemic  drugs,  in  those 
pers  3ns  medically  selected  and 
moB  itored,  is  very  remote.  The  AMA 
End  }crine  Committee  recommends  that 
absc  lute  prohibitions  of  certification  of 
indi  /iduals  requiring  insuhn  for  control 
of  d  abetes  be  continued.  Informal 
sun  Bys  of  agency  medical  consultants, 
core  ments  by  interested  medical 
pra(  titioners.  and  review  by  the  FAA 
met  ical  staff  indicate  general  agreement 
witl  these  findings  and 
recc  [nmendations  of  the  AMA  Report. 
The  more  widespread  use  of  technically 
adv;  need  equipment  and  procedures 
has  nade  it  possible  for  physicians  to 
bett  ir  select  those  persons  who  should 
be  a  lowed  to  use,  or  continue  to  use. 
oral  drugs  to  control  their  disease.  The 
inci  ;ased  use  of  simple  equipment  and 
test!  for  self-monitoring  gives  the 
dial  etic  and  the  physician  a  more 
acci  rate  and  timely  picture  of  a  person's 
imn  ediate  condition  as  well  as  his  or 
her  ibility  to  control  blood  sugar  ovor 
tim(  . 

Ir  view  of  the  current  consensus  of 
the  nedical  community,  the  FAA  ha». 
detc  rmined  that  many  individuals 
wh(  se  diabetes  is  without 


complications  and  acceptably  controlled 
by  diet  and  oral  drugs,  with  appropriate 
monitoring  and  other  conditions,  can 
perform  the  duties  authorized  by  their 
class  of  medical  certificate  without 
endangering  public  safety.  Accordingly, 
though  no  substantive  rule  change  is 
proposed  to  ciirrent  lequiiements  in 
paragraph  (f)(1)  of  §§  67,13. 67.15,  and 
67.17,  the  Federal  Air  Surgeon  has 
determined  that  those  persons  who  do 
not  meet  the  medical  standard  of  the 
FAR  because  their  diabetes  requires  oral 
hypoglycemic  drugs  will  no  longer  be 
categorically  denied  special  issuance  of 
airman  medical  certification. 

In  determining  eligibility  for  medical 
certification  under  the  special  issuance 
provisions  of  the  FAR,  the  Federal  Air 
Surgeon  considers  the  natiiral  history 
and  severity  of  the  problem,  the  period 
of  satisfactory  recovery  since 
manifestation  of  the  problem,  and  any 
treatment,  as  well  as  any  continuing 
requirements  for  treatment,  and  the 
nature  of  treatment  For  diabetics  whose 
disease  is  controlled  with  oral 
hypoglycemic  agents,  additional  factors 
that  may  be  considered  include:  the  age 
of  onset  of  diabetes:  the  documented 
degree  and  means  of  past  and  present 
diabetes  control;  the  presence  or 
absence  of  adverse  effects,  including 
hypoglycemic  episodes;  the  presence  or 
absence  of  other  known  risk  factors;  and 
the  individual's  willingness  and  ability 
to  maintain  strict  control  of  his  or  her 
condition  and  treatment  and  to 
cooperate  with  any  monitoring  plan 
required  by  the  FAA. 

Four  physicians  who  served  on  the 
AMA  Report's  Endocrinology 
Committee  subsequently  submitted  a 
letter  stating  that  they  reconsidered 
their  Committee's  recommendation  on 
diabetes.  The  recommendation  of  the 
Endocrine  Committee  was  to  continue 
to  disqualify  diabetics  who  use  insulin 
to  control  their  disease.  In  their  letter, 
the  four  physicians  stated  that  persons 
on  insulin  dierapy  should  be  allowed 
consideration  for  special  issuance 
certification.  Several  other  physicians 
who  commented  on  the  AMA  Report 
also  supported  certification  of  persons 
on  insulin  therapy. 

The  issues  raised  by  these 
commenters  pertain  to  current  FAA 
poUcy  of  not  permitting  special  issuance 
consideration  for  persons  on  insuUn 
therapy.  As  recommended  by  the  full 
AMA  Committee,  the  FAA  proposes  to 
retain  this  policy  but  remains  open  to  a 
change  in  its  policy  should  there  be  any 
new  medical  developments.  The  issue 
was  thoroughly  covered  by  the  full 
AMA  Conunittee  and  its 
recommendation  was  made  after 
deliberation  and  thorough  discussion 
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The  oootra  recommendation  of  the  foiir 
physicians  who  submitted  a  letter  to  Ihe 
FAA  was  not  subjected  to  the  same 
process,  nor  did  their  reconunendation 
contain  any  aoceptable  pnicedare  for 
iffentiiyii^  persons  on  insulin  thenpy 
who  could  he  safely.  leliAly,  aiui 
practically  certified  through  the  ^wcial 
issuance  process. 

In  a  reliited  matter,  a  summary  of  an 
American  IKabetes  Association  (ADA) 
petition  for  rulemaking  to  review  FAA 
rules  and  policies  regarding  individuals 
with  diabetes  was  recently  published  in 
the  Federal  Register  (56  FR  10383, 
March  12, 1991).'Specifically.  the  ADA 
petitioned  the  FAA  to  amend  FAR 
§§  67.13,  67.15,  67.17,  and  67.19  to 
allow  individuals  with  insulin-treated 
diabetes  melKtus  to  be  issued  medical 
certificates  on  a  case-by-case  basis.  The 
fiiDA  further  requested  the  creation  of 
an  FAA-appointed  medical  task  force  to 
develop  a  medical  protocol  capable  of 
permitting  meaningful  case-by-case 
review. 

Docket  No.  26493  was  estabUshed  to 
receive  comments  on  die  ADA  petition. 
Since  the  comment  period  on  the  ADA 
petition  has  closed  but  the  subject  of 
that  petition  is  directly  related  to  the 
part  67  review,  additional  commeots  on 
the  diabetes-related  issues  raised  in  the 
ADA  petition  may  be  submitted  to  the 
docket  of  this  rulemaking.  Hie  FAA 
may  dispose  of  the  issues  raised  in  the 
ADA  petiti<m  through  this  actios  at  the 
final  rule  stage,  or  through  the  issuance 
of  a  separate  disposition  of  the  ADA 
petition. 

Musculoskeletal 

The  Musculoskeletal  Systeui 
Committee  of  the  AMA  reconuiiend.s 
standards  that  would  disqualify  an 
applicant  for  medical  certification 
because  of  conditions  such  as 
quadriplegia,  hemiplegia,  hemiparesis. 
collagen  disease,  and  vascular  disease. 
The  FAA  does  not  propose  specifying 
these  conditions  as  disqualifying  since 
they  are  already  covered  by  current 
general  medical  standards  (proposed 
§§67.115. 67.215.  and  67.315). 

Special  Issuance  of  Medical  Certificates 

The  FAA  has  used  special  issuance 
(waiver)  provisions  of  §  67.19  (proposed 
§  67.401)  for  many  years  to  grant  airman 
me'Jical  certification  to  acceptable 
applicants  who  do  not  meet  the 
pidilished  standards.  Prior  to  1982. 
except  for  applicants  for  air  traffic 
control  tower  operator  certificates,  this 
authority  was  not  available  for  airmen 
with  histories  of  certain  psychiatric, 
neurological,  cardiac,  or  eiuiocrine 
conditions,  and  exemptions  from  the 
regulations  were  required.  Beginning  in 


May  19S2.  however,  airmen  with  a 
history  or  clinical  diagnosis  ef  any 
medical  condition  could  be  panted 
discretionary  medical  certification 
through  the  special  issuance  provisions 
if  it  could  be  determined  that, 
notwithstanding  the  person's  failure  to 
meet  the  applic^le  medical  standard, 
airman  duties  could  be  performed,  with 
appropriate  limitations  or  conditions, 
wifhout  endangering  public  safety. 
Throu^  specisJ  issuance  provisions. 
many  airmen  have  retumcMl  to 
productive  aviation  careers  and  others 
to  private  flying  after  recovery  and 
rehabilitation  from  serious  medical 
conditions  without  adverse  impact  on 
public  safety'. 

Consideration  for  the  granting  of  a 
special  issuance  can  be  initiated  in 
different  ways.  Currently,  the  FAA  will 
often  consider  an  individual  for  a 
special  issuance  who  does  not  meet  the 
medical  standards  under  part  67 
without  a  formal  request  to  the  agency 
from  the  individuaL  In  some  cases  an 
individual  who  does  not  meet  the 
medical  standards  under  pait  67  will 
make  a  written  request  to  the  Federal 
Air  Surgeon  or  to  his  or  her  authorized 
representative  to  be  considered  for  a 
grant  of  a  special  issuance. 

Under  cxirrent  practice,  a  special 
issuance  letter  is  issued  advising  an 
airman  of  the  FAA's  decision  to  grant 
the  special  issuance  of  a  medical 
certificate.  The  letter  describes  the 
provisions  and  conditions  of  a  special 
issuance  of  medical  certification.  Based 
on  the  letter  and  on  the  individual  being 
otherw  ise  eligible,  the  i^ncy  or 
examiner  issues  a  medial  certificate  to 
the  individual.  These  procedures  apply 
for  a  new  application  and  for  an 
application  for  reoertification. 

Current  §  67.19  provides  that  the 
Federal  Air  Surgeon  may  limit  the 
duration  of  a  medical  certificate  issued 
under  that  section,  condition  the 
continued  effect  of  a  medical  certificate 
on  the  results  of  subsequent  medical 
tests,  examinations,  or  evaluations, 
impose  any  operational  limitation 
needed  for  safety,  or  condition  the 
continued  effect  of  a  second-  or  third- 
class  medical  certificate  on  compliance 
with  a  statement  of  functional 
limitations  issued  to  the  person  in 
coordination  with  the  Director  of  Flight 
Standards  or  the  Director's  designee.  It 
is  implicit  in  this  section  that  in  the 
interests  of  public  safety  a  finding  of 
adverse  change  in  the  medical  condition 
of  the  holder  would  result  in 
termination  of  the  validity  of  the 
medical  certificate. 

The  validity  of  the  special  issuance 
letter,  however,  does  not  lapse  until  the 
FA.\  takes  some  affirmative  action  to 


modify  or  tenninate  it.  Similarly,  once 
a  medical  certificate  is  issued  pursuant 
to  the  special  issuance  provisions,  even 
if  the  FAA  terminates  the  special 
issuance  letter,  it  may  be  considered 
that  the  medictd  certificate  itself  does 
not  lapse  until  the  original  date  of 
expiration,  unless  it  is  sooner 
suspended  or  revoked  under  the 
provisions  of  sectien  609  of  the  Federal 
Aviation  Act.  Long-standing  agency 
practice  in  the  case  of  adverse  medical 
change  has  been  to  send  the  holder  a 
letter  terminating  the  validity  c^  the 
special  issuance  of  medical  certification 
and  requesting  the  return  of  any  medical 
certificates  held. 

To  ensure  that  the  medical 
justification  for  the  special  issuance 
remains  valid  and  the  holder  of  the 
special  issuance  undergoes  the  same 
type  of  periodic  reevaluation  as  the 
holder  of  any  medical  certificate  docs,  it 
is  proposed  that  the  duration  of  an 
Authorization  for  Special  Issuance  of  a 
Medical  Certificate  (Authorization)  viill 
be  limited,  and  a  new  request  for  that 
Authorization  will  be  required  upon 
expiration.  In  addition,  when  the  FA.\ 
determines  that  an  Authorization 
should  be  withdrawn,  the  medical 
certificate  issued  pursuant  to  that 
Authorization  will  also  expire,  in 
accordance  with  proposed  §  67.401(a). 

An  Authorization  is  one  of  two  types 
of  special  issuances  and  covers  those 
medical  conditions,  such  as  coronaiy 
heart  disease,  where  the  disease  is 
progressive  in  natiffe.  A  Statement  of 
Demonstrated  Ability  (SCH3A)  is  the 
second  tjrpe  of  special  issuance.  If  a 
medical  condition,  such  as  the 
accidental  loss  of  a  limb  or  deficient 
color  vision  is  static  and 
nonprogressive,  the  FAA  issues  a  SODA 
to  those  applicants  found  able  to 
perform  airman  duties  without 
endangering  public  safety.  This 
document  remains  valid  indefinitely 
and  permiu  a  designated  AME  to  issue 
a  medical  certificate  of  the  specified 
class  if  the  holder  remains  otherwise 
eligible.  In  the  event  of  adverse  change, 
certification  is  withheld  and  the  person 
referred  to  the  FAA  for  a  new 
determination  of  ehgibility. 

Current  §  67.19  (proposed  §  67.401) 
refers  only  to  the  special  issuance  of 
medical  certificates.  The  FAA  proposes 
to  add  specific  reference  to  the  two 
t3T)es  of  special  issuance  documents:  An 
Authorization  and  a  SODA.  The  first 
document  codifies  the  special  issuance 
letter  currendy  used  to  grant  and 
describe  the  provisions  of  a  special 
issuance  of  medical  certification,  and 
the  second  codifies  a  document  that  has 
been  in  use  (or  many  years.  The 
proposed  change  explicitly  connects  the 


duration  of  any  medical  certificate 
issued  to  the  validity  of  the  document 
upon  which  it  is  based  and  requires 
periodic  requests  for  reissuance. 

The  FAA  also  proposes  to  add 
language  (proposed  §&7.401(f))  that 
explicitly  provides  that  the  Federal  Air 
Surgeon  may  withdraw  an 
Authorization  or  SODA  when:  There  is 
adverse  change  in  the  holder's  medical 
condition;  the  holder  fails  to  comply 
with  a  statement  of  functional 
limitations  or  operational  limitations 
issued  as  a  condition  of  medical 
certification;  the  public  safety  would  be 
endangered  by  the  holder's  exercise  of 
airman  privileges;  the  holder  fails  to 
provide  medical  information  reasonably 
needed  by  the  Federal  Air  Surgeon  to 
determine  continued  eligibility  for 
certification  under  the  special  issuance 
provisions;  or  the  holder  makes  or 
causes  to  be  made  a  fraudulent  or  false 
statement  or  an  incorrect  statement  in 
support  of  his  or  her  request  or  in  any 
entiy  in  any  logbook,  record,  or  report 
that  is  kept,  made,  or  used,  to  show 
compliance  with  any  requirement  for  an 
Authorization  or  SODA. 

Proposed  §  67.401  (i)  would  allow  a 
person  to  request  a  review  of  a  decision 
to  withdraw  an  Authorization  or  SODA. 
The  holder  of  an  Authorization  or 
SODA  that  is  withdrawn  may  request, 
within  60  days  after  the  service  or 
mailing  of  a  letter  of  withdrawal,  that 
the  Federal  Air  Surgeon  provide  for  a 
review  of  the  decision  to  withdraw.  The 
review  procedures  would  provide  the 
holder  an  opportunity  to  submit 
supporting  evidence  in  his  or  her  behalf, 
and  to  otherwise  respond  to  the 
decision  to  withdraw.  The  proposed 
procedures  and  timeframes  in 
§  67.401(i)  are  intended  to  provide  an 
expeditious  administrative  review  for 
the  benefit  of  those  persons  affected  by 
a  decision  to  withdraw  an  Authorization 
or  SODA.  The  public  is  invited  to 
comment  on  the  proposed  procedures 
for  withdrawal  of  an  Authorization  or 
SODA. 

Proposed  §67.401(j)  implements  the 
procedure  by  which  the  FAA  will 
convert  current  special  issuances  to 
either  Authorizations  or  SODA's.  All 
Authorizations  will  have  an  expiration 
date.  The  date  will  coincide  with  the 
expiration  date  of  the  airman's  medical 
certificate  or  a  date  as  stipulated  by  the 
Federal  Air  Surgeon  of  his  or  her 
authorized  representative  that  relates  to 
any  medical  test,  report,  or  examination 
required  as  a  condition  of  the  special 
issuance. 


>  pplications.  Certificates,  Logbooks, 
f  iports,  and  Records:  Falsification, 
f  ^production,  or  Alteration 

Section  67.20(a]  (proposed 
S  >7.403(a))  of  the  FAR  provides  the 
n  gulatory  basis  for  enforcement  action 
VN  ben  an  apphcant  or  airman  falsifies  a 
n  edical  certification  dociunent.  In 
c  irrent  §  67.20(b),  consequences  for 
V  olating  paragraph  (a)  include 
SI  ispension  or  revocation  of  all  airman, 
gi  ound  instructor,  and  medical 
o  rtificates  and  ratings  held  by  that 
p  trson. 

Although  present  paragraph  (a)(1) 
p  ovides  explicitly  only  for  suspension 
oi  revocation  for  fraudulent  or 
ii  tentionally  false  statements  on  any 
a  iplication  for  a  medical  certificate,  the 
F  SA  has  denied  the  medical  certificate 
a  iplied  for  in  such  cases.  If  the  FAA 
ii  terpreted  the  current  regulation 
ni  irrowly,  it  would  have  to  issue  a 
Its  edical  certificate  and  then  revoke  it  in 
a  ses  where  the  person  has  falsified  the 
application.  The  proposed  revision  of 
these  requirements  (proposed  §  67.403) 
piovides  exphcitly  for  denial  Of  an 
afplication  for  medical  certification,  ks 
veil  as  for  suspension  or  revocation  of 
a!  I  airman,  ground  instructor,  and 
m  edical  certificates  and  ratings  held  by 
tl  at  person,  if  the  person  makes  a 
fi  mdulent  or  intentionally  false 
si  itement  or  entry  on  the  application  or 
oi  her  docimient  required  to  be  kept, 
n:  ade,  or  used  to  show  compliance  with 
ai  ly  requirement  for  any  medical 
c(  rtificate  imder  part  67. 

A  new  paragraph  (c)  has  been  added 
tc  proposed  §  67.403  to  allow  the  FAA 
tl  e  option  of  denying,  suspending,  or 
r(  voking  an  airman  medical  certificate  if 
a]  ly  incorrect  statement  or  entry  has 
b(  len  made,  even  if  the  person  did  not 
kj  lowingly  make  the  incorrect  statement 
o;  entry.  Medical  certification  based  on 
ii  correct  medical  data  may  be 
ir  appropriate  in  the  light  of  the  true 
dita. 

Proposed  §  67.403  also  prohibits  , 
ft  mdulent  or  intentionally  false 
si  Jtements  or  incorrect  statements  or 
ei  itries  in  connection  with  any 
A  uthorization  or  SODA.  In  addition, 
p  oposed  §  67.401,  which  sets  out  the 
p  ocedures  for  Authorizations  and 
S  DDA's,  specifically  lists  the  making  of 
a  fraudulent  or  intentionally  false 
si  atement  or  an  incorrect  statement  as 
g  ounds  for  withdrawal  of  an 
A  uthorization  or  SODA. 

C  iiiification  Procedures,  Applicability, 
a  id  Medical  Examinations 

No  substantive  changes  are  proposed 
f<  r  present  §  67.23  of  the  FAR  (proposed 
§  37.405).  Current  §67.21  is  deleted 


because  it  is  unnecessary  imder  the  new 
reorganization. 

Delegation  of  Authority 

This  section  (current  §  67.25; 
proposed  §  67.407)  would  be  amended 
to  substitute  the  current  term 
"Manager"  for  "Chief  in  the  delegation 
of  authority  to  the  Manager, 
Aeromedical  Certification  Division, 
Civil  Aeromedical  Institute.  It  also 
would  be  amended  to  add  issuance, 
renewal,  denial,  and  withdrawal  of 
Authorizations  and  SODA's  to  the 
authority  delegated  by  the 
Administrator  to  the  Federal  Air 
Surgeon. 

Denial  of  Medical  Certificate 

Current  §67.27  of  the  FAR  (proposed 
§  67.409),  Denial  of  Medical  Certificate, 
is  proposed  for  amendment  only  to 
substitute  current  terminology  and  the 
address  for  the  Manager,  Aeromedical 
Certification  Division,  and  to  remove 
gender-specific  pronouns. 

Medical  Records      ^ 

The  FAA  proposes  to  amend  §  67.31 
of  the  FAR  (proposed  §  67.413(a))  to 
change  the  word  "refuses"  to  "fails"  to 
make  it  clear  that  there  need  not  be  an 
actual  refusal  by  an  applicant  or  holder 
of  a  medical  certificate  to  furnish 
requested  information  to  trigger  a 
suspension,  modification,  or  revocation 
of  a  medical  certificate.  Failiire  to 
provide  the  requested  information  is 
sufficient  cause  for  the  Administrator  to 
act.  A  new  sentence  would  be  added  to 
this  section  (§  67.413(b))  to  make  it  clear 
that  submission  of  requested 
information  does  not  automatically  lead 
to  issuance  of  a  medical  certificate.  A 
determination  by  the  Federal  Air 
Surgeon  that  the  person  meets 
applicable  medical  standards  is  needed 
before  a  certificate  will  be  issued.  The 
FAA  also  proposes  to  remove  gender- 
specific  pronoims  and  to  substitute  the 
more  appropriate  word,  "physician"  for 
the  word  "doctor." 

Return  of  Medical  Certificates  After 
Suspension  or  Revocation 

Current  §  67.27(g)  of  the  FAR  provides 
that  the  holder  of  a  medical  certificate 
shall  surrender  it,  upon  request  of  the 
FAA,  if  its  issuance  is  wholly  or  partly 
reversed  upon  reconsideration.  Part  61 
(§  61.19(f))  provides  that  the  holder  of 
any  certificate  issued  under  that  part 
that  is  suspended  or  revoked  shall,  upon 
the  Administrator's  request,  return  it  to 
the  Administrator.  Except  for  §  67.27(g), 
part  67  is  silent  regarding  return  of 
medical  certificates  that  have  been 
suspended  or  revoked  under  the  FAR  or 
under  Section  609  of  the  Federal 
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Aviation  Act  of  1958  (49  U.S.C  1422). 
Because  the  reteation  by  an  airman  of 
an  invalid  medical  certificate  is  not 
consistent  with  proper  and  efficient 
enibrcemeat  of  safety  legulations.  new 
§  67.415  is  proposed.  This  amendment 
would  codify  existing  practice,  and 
clarify  that  any  airman  medical 
certificate  revoked  or  suspended  under 
existing  authority  auist  be  retiuned  on 
request  of  the  Administrator. 

Related  Petition 

On  July  7. 1981,  the  Civil  Pilots  for 
Regulatory  Reform  ICPRR)  filed  a 
petition  vrith  the  FAA  Administrator 
(Docket  No.  22054;  AVS-B1-520-P). 
The  petition  took  issue  with  two  aspects 
of  the  airman  medical  certification 
process.  First,  that  the  cardiovascular 
standards  for  first-,  second-,  and  third- 
class  medical  certificates  (paragraph 
(e)(1)  in  §§  67.13, 67.15.  and  67.17; 
1981).  automatically  disqualify  an 
airman  who  has  an  established  history 
or  clinic^  diagnosis  of  a  myocardial 
infarction  regutUess  of  degree  or 
recency.  Second,  diat  the  only  means  to 
regain  medical  certification  is 
dependent  on  the  sole  discretion  of  the 
Federal  Air  Sutgaon  via  an  exemption 
under  part  11  of  the  FAR. 

The  CPRR  petitifm  proposes  to  modify 
a  subparagraph  of  the  1961 
cardiovascular  standard  which  reads. 
"No  established  medical  hi^ory  or 
clinical  diagnosis  of  myocardial 
infarction  .  .  .,"  to  read,  "No  coronary 
artery  disease  that  makes  the  applicant 
unable  to  safely  perfbnn  the  duties  or 
exercise  the  privileges  of  the  airman 
certificate  that  he  holds  or  for  which  he 
is  applying;  or  may  reasonably  be 
expected,  within  2  years  after  the 
finding,  to  make  him  unable  to  perform 
those  dirties  or  exercise  those  privileges; 
and  the  findings  an  based  on  the  case 
history  and  appropriate,  qualified, 
medical  judgment  relating  to  the 
condition  involved."  The  effect  of  the 
proposed  change  is  that  a  history  of 
coronary  artery  disease  would  not.  per 
se,  disqualify  an  airman. 

The  CPRR  petitim  also  proposes  that 
the  standards  and  tests  used  by  the 
Federal  Air  Surgeon  to  reoertificate 
pilots  who  have  sustained  infarcts  be 
published  in  regulatory  form  in  an 
appendix  to  part  67.  and  that  a  pilot  be 
granted  appeal  rights  to  the  NTSB  in  the 
event  that  an  exemption  is  denied. 
Furthermore,  the  CPRR  petition 
proposes  that  the  medical  exemption 
procedures  under  part  11  be  revised  to 
provide  a  "due  process"  format  for  the 
exemption  deliberation  under  part  11. 
The  fonnat  would  include:  (a)  if  the 
airman  petitioner  requests  exemption 
under  part  11  because  of 


disqualification  under  the 
cardiovascular  standard,  the  airman  is 
given  a  complete  file,  prior  to  the 
exemption  panel  meeting,  of  all  records, 
reports  and  other  documents  which  the 
agency  plans  to  consider  in  the  ruling; 
(b)  the  airman  may  attend  and  present 
evidence  at  the  exemption  panel 
meeting;  (c)  panel  members  must  record 
their  individual  position  in  the  official 
record  of  the  meeting;  and  (d)  the 
agencj'  must  construct  a  record 
sufficient  to  form  a  basis  for  review  by 
the  courts  of  appeal  tmder  the  arbitrary 
and  capricious  standard  of  renew. 

FAA  Response:  The  medical 
standards  were  revised  in  1982  (47  FR 
16298;  April  15, 1982).  Tha  revision 
eliminated  the  need  for  the  time 
consuming  and  cumbersome  exemption 
pathway  under  part  11  for  part  67 
medical  disqualification  cases  and 
opened  up  piart  67  medical 
disqualification  cases  (including 
cardiovascuiar  cases)  to  special  issuance 
procedures  under  §67.19.  Additionally, 
the  1982  rule  change  stated,  in  the 
preamble,  general  and  specific  criteria 
that  would  be  considered  in  the 
determination  of  a  cardiovascular 
special  issuance.  The  1982  change 
considerably  reduces  the  administrative 
costs  and  processing  time  for  special 
issuance  cases. 

In  regard  to  the  CPRR  proposals  to 
change  the  disqualifying  statement  on 
myocardial  infarction  and  to  allow  for 
"due  process"  and  appeal,  FAA  review 
of  part  67  has  not  led  to  such  proposals. 
The  disqualification  for  myocardial 
infarction  remains  in  the  proposed 
rules.  However,  it  is.  and  would 
continue  to  be,  possible  for  an  applicant 
with  a  history  or  diagnosis  of 
myocardial  infarction  to  receive  a 
medical  certificate  through  the  special 
issuance  procedures  if  further  medical 
evaluation  of  the  applicant  shows  that 
he  or  she  is  able  to  perform  the 
privileges  of  an  airman  certificate 
without  endangering  public  safety.  Any 
applicant  who  has  been  denied 
certification  because  he  or  she  is 
unqualified  under  the  cardiovascular 
standards  is  notified  of  the  procedures, 
standards,  and  tests  required  for  special 
issuance  determination.  Test  results  are 
reviewed  and  evaluated  by  medical 
specialists.  Generally,  in  diffic\ih  cases 
or  those  involving  commercial  pilots,  a 
panel  of  cardiovascular  specialists 
reviews  the  medical  reports  and  other 
required  documentation,  assesses  the 
risks  involved  in  accordance  with  its 
best  medical  judgment  and  advises  if  it 
believes  a  special  issuance  is  warranted. 
The  procedures  provide  for  a  reasoned, 
objective  determination  based  on 
medical  facts  and  judgment  Ilie 


determination  is  not  based  on  a  hearing- 
type  procedure  in  which  subjective  facts 
are  weighed.  In  any  case,  the  proposed 
rule  would  allow  for  the  same  "due 
process"  as  under  the  present  rule. 

Discussion  of  Public  Comments 

The  FAA  requested  public  comments 
on  the  review  of  part  67  in  two  separate 
notices.  On  July  15. 1982.  the  FAA 
announced  the  review  of  the  regulations 
and  invited  pubUc  comment  (47  FR 
30795).  On  May  23. 1986.  the  FAA 
announced  the  availability  of  the  AM.\ 
Report  and  invited  public  comment  on 
recommendations  in  the  report  (51  FR 
19040).  A  total  of  211  comments  u^ere 
received.  Comments  were  submitted  by 
pilots,  pilot  <»ganizations,  and 
physicians,  including  se\eral  AME's. 
Most  of  the  comments  refer  to  the  AMA 
Report  recomniendations,  only  some  of 
which  are  proposed  in  this  document 
for  adoption. 

The  following  discussion  of 
comments  addresses  only  the  main 
medical  issues  raised  by  commenters 
that  are  relevant  to  this  rulemaking 
document.  It  does  not  address 
comments  on  AMA  recommendations 
that  the  FAA  did  not  choose  to  adopt. 
Some  commenters  recommended 
changes  similar  to  those  recommended 
in  the  CPRR  petition  and,  since  the 
FAA's  position  on  these  issues  has 
already  been  stated,  it  is  not  repeated 
below.  While  the  following  discussion 
addresses  the  main  medical  issues 
raised  by  dbmmenters,  it  is  not  intended 
to  be  an  exhaustive  disciission  of  all  of 
the  comments  received  and  considered 
by  the  F.\A. 

Comments  Received  on  the  RevieH-  of 
Part  67 

In  response  to  the  first  notice,  the 
FAA  received  52  comments  providing 
suggestions  for  the  FAA  to  consider 
during  its  review  of  part  67. 

Twenty  commenters,  including  four 
physicians,  comment  on  persons  v.ith 
diabetes.  In  general,  the  commenters 
argue  that  diabetes  is  a  disease  that  is 
well  imderstood  and  easily  monitored 
by  a  personal  physician.  Advances  in 
treating  diabetes,  such  as  home  glucose 
monitoring  and  other  tests,  provide  full 
control  to  a  pilot  of  his/her  illness. 
Several  pilots  suggest  that  diabetes  is 
readily  containable  with  the  appropriate 
medical  care,  and  no  significant 
physical  strain  is  placed  on  a  diabetic 
pilot  in  providing  continuous  treatment 
of  the  illness. 

Four  commenters  discuss  the  possible 
benefits  of  an  electrocardiogram  {FCG) 
in  evaluating  a  person's  medical 
situation.  One  doctor  who  is  also  an 
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AME  recommends  a  chest  X-ray  as  a 
preventive  test. 

Another  physician  explains  that  there 
are  cixrrently  no  standards  for  risk 
factors  such  as  cholesterol,  cigarette 
smoking,  and  blood  pressure.  These  all 
have  links  to  heart  disease  and,  as  a 
result,  should  be  closely  examined. 
Three  people,  including  two  physicians, 
support  closer  testing  of  pilots  for  signs 
and  effects  of  alcoholism.  They  point 
out  that  alcohol  abuse  is  a  major  cause 
of  aviation  accidents  and  should, 
therefore,  be  tested. 

Nineteen  people  objected  to  the 
stringent  medical  standards  for  persons 
obtaining  a  third-class  medical 
certificate  under  §  67.17.  They  argue 
that  these  strict  standards  are  too  rigid 
for  this  class  of  flyers,  who  are  generally 
leisure  and  sports  pilots  and  can  not 
easily  obtain  a  medical  examination. 

The  Aircraft  Owners  and  Pilots 
Association  (AOPA)  submitted  a 
detailed  section  by  section 
recommendation  for  revising  part  67 
that  was  based  on  recommendations  of 
a  medical  advisory  panel  of 
distinguished  physicians  that  was 
convened  by  AOPA. 

FAA  Response:  The  FAA  considered 
all  of  these  comments,  including 
AOPA's  section  by  section 
recommendations,  during  its  review  of 
part  67.  The  FAA's  proposed  standards 
and  policy  on  diabetes  are  discussed 
under  the  proposed  rule  portions  of  this 
preamble.  New  ECG  requirements  are 
proposed  in  this  notice.  Assessment  of 
risk  factors  such  as  cholesterol  and 
blood  pressure  is  included  and 
standards  pertaining  to  alcoholism  have 
been  updated  in  the  proposal. 

The  proposed  rule  amends  the 
standards  for  third-class  medical 
certificates  in  light  of  recent  technology 
and  medical  knowledge.  As  noted  in  tixe 
discussion  of  the  proposed  rule,  the 
standards  for  third-class  medical 
certificates  are  less  stringent  than  those 
for  first-  and  second-class  certificates  in 
recognition  of  the  lower  level  of 
responsibility  inherent  in 
noncommercial  flight  operations. 

Comments  Received  on  AMA  Report 
Recommendations 

Most  commenters  were  generally 
opposed  to  any  AMA  recommendations 
that  involved  a  perceived  strengthening 
of  the  standards  for  ainnan  medical 
certification.  Only  eight  commenters 
generally  favored  the  AMA 
recommendations,  some  with 
suggestions  for  improving  them. 

Many  of  the  opposing  comments  from 
pilots  were  based  on  their  reading  of  an 
editorial  about  the  AMA  Report  which 
appeared  in  Flying  magazine  (Volume 


113,  Novemb 
••What's  Up, ; 
wis  factually 


,  November  1986,  page  24)  entitled 
",  Doc?"  While  the  editorial 

factually  accurate,  it  briefly 
summarized  some  of  the 
re  lommendations  and  was  primarily  a 
su  }jective  editorial  opinion  opposing 
ce  tain  recommendations  in  the  AMA 
R«  port. 

C<  st  and  Safety 

rhe  most  frequent  comment  from 
th  )se  who  objected  to  the  AMA  Report 
TCi  lommendations  is  that  the 
T&  lommended  changes  will  result  in  a 
substantial  increase  in  the  cost  of 
obtaining  a  medical  certificate  and  that 
there  are  no  accident  data  to  indicate  a 
need  for  increasing  medical  standards 
anii  thereby  medical  certification  costs. 

^AA  Response:  The  review  of  part  67 
w<  s  necessary  to  ensure  that  the 
sti  ndards  reflect  current  medical 
te(  hnology  and  evolving  knowledge 
ab  }ut  conditions  that  could  affect  a 
pi  ot's  ability  to  perform  safely.  For  the 
mi  ist  part,  the  proposed  revisions  to  part 
67  are  not  a  strengthening  of  the 
sti  ndards  over  current  regulations  and 
pc  icy.  They  represent  clarification, 
CO  lification  of  policy,  and  an  updating 
of  Lhe  current  standards  and  practices. 
Tl  e  proposed  rule  would  make  some 
sti  ndards  less  stringent,  such  as  the 
de  etion  of  uncorrected  distant  visual 
ac  lity  requirements  and  the  revised 
w<  irding  of  those  requirements 
pe  rtaining  to  the  eye,  ear,  nose, 
pb  arynx,  and  larynx.  In  other  instances, 
additions  to  the  medical  examination 
requirements  such  as  the  proposed  new 
st^dards  for  blood  pressure  for  second- 
an  i  third-class  medical  certification  are 
cl(  arly  warranted.  The  FAA  would  be 
rei  niss  in  its  responsibility  for  safety  if 
it  gnored  medical  findings  and 
ad  k^ances  that  can  better  identify  those 
in  lividuals  subject  to  incapacitation  or 
de  lerioration  of  performance.  The 
esi  imated  costs  and  benefits  of  this 
pr  )posal  are  addressed  in  ^  Regulatory 
Ev  aluation  Summary  later  in  this 
pr  iamble  and  more  fully  in  a  full 
re  ;ulatory  evaluation  which  is  in  the 
pi  blic  docket. 

ft  ?venfJon  vs.  Safety 

Several  commenters  object  to 
sti  tements  in  the  AMA  Report  that 
ce  tain  recommendations  are  based  on 
CO  icepts  of  preventive  medicine.  These 
CO  (nmenters  say  that  the  FAA's 
re  ;ponsibility  is  to  safety  rather  than  to 
a  i  ystem  of  healthier  pilots.  According 
to  these  commenters,  the  purpose  of  the 
ag  mcy's  medical  examination  is  to  . 
de  termine  if  a  pilot  is  able  to  perform 
sa  ely  the  privileges  of  the  ainnan 
certificate,  not  whether  the  pilot  is 
g«ierally  healthy. 


FAA  Response:  The  FAA  is  not 
proposing  to  change  the  primary  safety 
objective  of  the  medical  certification 
examination.  Rather,  the  proposed 
revisions  to  the  standards  embody  what 
has  been  learned  in  the  last  25  years 
about  medical  risk  factors.  FAA's 
interest  in  risk  assessment  is  directly 
related  to  its  need  to  determine  at  the 
time  of  a  medical  examination  as  much 
objective  information  as  possible  on  the 
medical  condition  of  the  person  being 
examined.  This  information  is  directly 
relevant  to  FAA's  need  to  determine  the 
likelihood  that  the  person  being 
examined  will  remain  medically  fit  for 
the  next  6  months,  or  1  or  2  years,  as 
applicable. 

The  AMA  report  is  fully  consistent 
with  helping  the  FAA  meet  its  statutory 
safety  responsibilities.  The  AMA  Report 
notes  that  some  of  its  recommendations 
include  "risk  factor  identification 
items."  It  further  notes: 

These  items  add  to  the  safety  factor  for 
which  the  examination  is  designed;  they  also 
increase  the  likelihood  that  pilots  who  pay 
attention  to  these  risk  fectors  will  be  able  to 
enjoy  flying  aircraft  for  more  years. 

The  fact  that  the  AMA  Report 
mentions  potential  long  term  preventive 
health  benefits  that  may  accrue  to  the 
person  being  examined  in  no  way 
diminishes  the  importance  of  the  short 
term  health  evaluation  benefits  that  are 
of  primary  concern  to  the  FAA. 

AMA  Contract 

Several  commenters  object  to  the 
AMA  Report  because  they  beheve  the 
recommendations  are  in  the  AMA's  self 
interest.  According  to  these 
commenters,  any  proposed  increase  in 
requirements  would  serve  to  increase 
the  cost  of  the  medical  examination  and 
thereby  the  income  of  doctors. 

FAA  Response:  In  its  consideration  of 
the  AMA  Report,  the  FAA  found  no 
indication  of  self-serving  motives.  The 
AMA  committees  which  worked  on 
developing  the  recommendations  were 
made  up  of  experienced  and  respected 
specialists  in  each  area  of  medical 
interest.  Each  committee  did  an  in- 
depth  and  thorough  analysis  of  the 
current  standards  in  relation  to 
advances  in  medical  knowledge  and 
examination  techniques  and 
recommended,  as  appropriate,  optimum 
standards  for  safety.  The  FAA  reviewed 
and  considered  these  recommendations 
along  with  public  comments  (many 
from  professionals  in  the  field)  and 
advice  from  its  own  staff.  Factors  such 
as  pilot  performance,  aircraft 
technology,  and  cost,  in  addition  to 
general  safety  were  considered  by  the 
FAA  in  assessing  each  AMA 
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recommendation.  (A  cost  benefit 
analysis  appears  in  the  Regulatory 
Evaluation  portion  of  this  preamble.) 
The  FAA  believes  the  proposed 
standards  will  benefit  all  airmen  as  well 
as  the  general  public. 

FAA  Workload 

Several  commenters  express  concern 
that  the  AMA  Report  recommendations, 
if  adopted,  would  lead  to  an  increase  of 
denials  and,  therefore,  an  increase  in 
requests  for  certification  under  the 
special  issuance  provisions  of  the  FAR. 
TTiis  in  turn  would  lead  to  certification 
processing  delays. 

FAA  Response:  The  FAA  does  not 
anticipate  that  the  proposed  standards 
vfill  significantly  increase  the  internal 
FAA  workload.  The  potential  for  such 
an  increase  and  the  FAA's  plans  to  meet 
the  increase  are  discussed  more  fully  in 
the  regulatory  evaluation. 

Industry  Disincentive 

Several  commenters  state  that  general 
aviation  is  presently  in  economic 
trouble  and  that  more  stringent  medical 
standards  would  discourage  more 
people  from  becoming  general  aviation 
pilots. 

FAA  Response:  The  FAA  does  not 
agree.  The  safer  the  system,  the  greater 
the  number  of  participants  and  the 
lower  the  cost.  The  FAA  believes  that 
these  proposals  encourage  and  support 
aviation. 

Alleged  Discrimination  Against  Older 
Pilots 

Several  commenters  allege  that  the 
AMA  recommendations  discriminate 
against  older  pilots  in  favor  of  younger 
ones,  since  many  of  the  tests 
recommended  become  critical  for  pilots 
after  the  age  of  40  or  50.  Air  transport 
pilots  who  commented  argue  that,  if 
adopted,  the  recommendations  might 
prohibit  some  older  and  more 
experienced  pilots  from  flying. 
According  to  these  commenters,  older 
pilots  represent  a  high  percentage  of  the 
highly  competent  and  seasoned 
professional  pilots. 

FAA  Response:  Any  medical 
standards  necessarily  have  a  greater 
effect  on  older  persons  since  many 
disorders  occur  more  frequently  with 
advancing  age,  especially  after  age  40. 
The  FAA  contracted  with  Johns 
Hopkins  University  to  prepare  a 
detailed  statistical  analysis  of 
computerized  medical  information 
collected  by  the  FAA  from  examination 
of  approximately  31,000  air  traffic 
controllers  over  a  15-year  period.  The 
study  sample  was  demographically 
comparable  to  the  private  pilot 
population  and  the  examinations  were 


similar  to  airman  medical  examinations. 
The  analysis  shows  that  the  incidence  of 
pathology  recorded  at  periodic 
examinations  increases  with  age;  the 
prevalence  of  pathology  in  individuals 
over  the  age  of  50  was  greater  than  in 
those  under  the  age  of  40.  The  AMA 
recommendations  and  the  FAA 
proposed  rule  focus  on  those  disorders 
most  likely  to  result  in  reduced 
performance  or  to  incapacitate  a  pilot. 
They  provide  for  more  relevant,  more 
thorough,  and  more  predictive 
evaluations  after  age  40  or  50, 
particularly  for  those  persons  seeking 
first-class  medical  certification. 
Proposed  changes  in  this  category  relate 
to  vision;  electrocardiograms;  and  blood 
cholesterol  determinations.  "The 
proposed  standards  will  permit  the 
identification  of  risk  factors  and 
encourage  pilots  to  maintain  better 
control  over  those  conditions  which 
eventually  could  lead  to 
disqualification.  Those  AMA 
recommendations  included  in  the  FAA 
proposal  should  serve,  in  the  long  term, 
to  increase  the  pool  of  experienced, 
professional,  and  medically  eligible 
pilots. 

AME's  or  Private  Physicians 

Several  commenters  raise  issues  about 
the  role  of  AME's  and  the  role  of  private 
physicians  in  the  maintenance  of  a 
pilot's  health.  Two  flight  instructor 
pilots  state  that  mistrust  exists  between 
pilots  and  medical  examiners  caused  by 
pilots'  fear  of  losing  their  medical 
certification  and  their  careers  as  pilots. 
More  stringent  rules,  as  recommended 
by  the  AMA,  will  increase  pilots' 
concerns  and  mistrust.  Commenters  also 
believe  that  some  of  the 
recommendations  concerning  family 
history,  for  example,  should  be  the 
domain  of  a  pilot's  personal  physician 
and  that  in  some  instances  personal 
physicians  could  supply  the 
information  required  by  the 
recommended  standards. 

FAA  Response:  Both  current  and 
proposed  standards  permit  the  use  of 
test  results  provided  by  personal 
physicians,  such  as  ECG's  and  X-rays. 
However,  the  historical  and  legal  role  of 
the  AME  as  a  designee  of  the  FAA  is  to 
conduct  a  medical  examination  to 
determine  the  fitness  of  the  pilot  to 
exercise  the  privileges  of  his  or  her 
certificate  without  endangering  public 
safety.  The  proposed  standards  in  no 
way  are  intended  to  interfere  vnth  or 
replace  a  pilot's  use  of  a  personal 
physician.  Experience,  however, 
indicates  that  the  FAA's  statutory 
responsibility  to  ensure  that  an  airman 
is  medically  fit  to  perform  his  or  her 
duties  cannot  be  delegated  to  any 


personal  physician.  The  proposed 
changes,  however,  should  not  affect  the 
relationship  between  pilots  and  AME's. 

Specific  Standards 

Several  commenters  object  to  one  or 
more  specific  recommendations  in  the 
AMA  Report.  Objections  to 
cardiovascular  and  vision  standards  are 
the  most  frequent.  Some  of  these 
commenters  express  concern  that  the 
recommended  standards  will  serve  to 
discourage  good  health  practices 
through  fear  of  denial.  For  example, 
commenters  who  objected  to  the  AMA 
recommendation  for  a  blood  pressure 
standard  particularly  object  to  the  AMA 
recommendation  that  an  applicant  shall 
have  no  established  medical  historj*  of 
use  of  antihypertensive  medication 
within  the  last  year.  Commenters  who 
use  antihypertensive  medication  said 
they  would  either  stop  taking  the 
medication  (which  they  need)  or  be 
denied. 

FAA  Response:  The  proposed 
standards  do  not  specify  that 
individuals  using  antihjrpertensive 
medication  shall  be  denied  certification. 
If  antihypertensive  medication  is  used 
or  is  needed  to  meet  the  blood  pressure 
requirement,  a  person  may  be  issued  a 
certificate  only  after  a  current, 
satisfactory  medical  assessment, 
prescribed  by  the  Federal  Air  Surgeon. 
In  this  case  as  in  some  others,  the  FAA 
has  not  followed  the  AMA 
recommendation.  However,  the 
comments  indicate  a  misunderstanding. 
A  medical  history  of  a  disqualifying 
condition,  whatever  that  condition  is. 
does  not  necessarily  mean  that  a  person 
will  be  denied  certification  absolutely.  It 
may  mean  that  additional  evaluation 
may  be  required  before  the  FAA  can 
determine  if  certification  is  appropriate. 
This  may  require  additional  time  and 
some  expense  for  additional  tests,  but. 
for  most  of  the  proposed  standards,  the 
added  inconvenience  is  minimal 
compared  to  the  improvement  in  safety. 

Regulator)'  Evaluation  Summary 

Introduction 

Three  requirements  pertain  to 
economic  impacts  of  regulatory  changes 
to  the  FAR.  First.  Executive  Order  12291 
directs  Federal  agencies  to  promulgate 
new  regulations  or  modify  existing 
regulations  only  if  the  potential  benefits 
to  society  outweigh  the  potential  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Finally,  the  Office  of 
Management  and  Budget  (0MB)  directs 
agencies  to  assess  the  effects  of 
regulator)'  changes  on  international 
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trade.  In  conducting  these  analyses,  the 
FAA  has  detennined  that  this  rule: 

(1)  would  generate  benefits  exceeding 
costs,  and,  thus,  is  not  a  major  rule  as 
defined  by  the  Executive  Order;  (2)  is 
significant  as  defined  in  DOT's  Policies 
and  Procedures;  and  (3)  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  have  an  impact  on  international 
trade.  These  analyses,  available  in  the 
docket,  are  summarized  below. 

Regulatory  Evaluation  Summary 

The  majority  of  the  proposed 
amendments  would  have  insignificant 
attributable  costs  with  respect  to  the 
benefits  received.  This  evaluation  does 
not  address  the  minor  proposed 
amendments  such  as  changes  in  syntax, 
technical  corrections,  reorganization, 
updating  medical  terminology,  or 
adjustments  to  cross-references  for 
conformance  purposes. 

Furthermore,  the  evaluation  attributes 
no  significant  costs  or  benefits  to  several 
other  proposed  amendments  that  would 
add  a  specific  disease  or  medical 
condition  to  the  list  of  medical 
standards.  Such  additions  do  not 
necessarily  constitute  a  change  in  the 
standards.  Current  regulations  include 
two  open-ended  (general)  medical 
standards  that  cover: 

(1)  any  other  personality  disorder, 
neurosis,  or  mental  condition  •  *  *,  or 
(2)  any  other  organic,  functional,  or 
structural  disease,  defect,  or  limitation 
*  *  *  that  the  Federal  Air  Surgeon 
finds  would  make,  or  may  reasonably  be 
expected  to  make,  the  applicant  unable 
to  perform  the  duties  associated  with 
the  certificate.  Thus,  ^he  applicable 
medical  standards  are  not  limited  to 
those  actually  listed  in  the  regulation. 
As  medical  knowledge  and  experience 
progress,  the  Federal  Air  Surgeon  may 
find  a  previously  unlisted  disease  or 
condition  to  be  grounds  for  withholding 
or  restricting  a  medical  certificate,  so 
long  as  that  finding  is  based  on  qualified 
medical  judgment. 

Under  the  proposed  standards,  a 
small  number  of  airmen  who  currently 
hold  certificates  as  a  result  of  an  order 
of  the  NTSB  would  become  disquahfied 
from  further  medical  certification 
because  of  the  addition  of  specifically 
disqualifying  medical  conditions.  These 
airmen  were  denied  medical 
certification  by  the  FAA  under  the 
current  general  medical  standards.  For 
example,  the  FA.^  has  denied 
certification  to  airmen  who  have  had 
cardiac  valve  replacement  and  the 
NTSB  has  ordered  certification  in  some 
of  these  cases.  Under  the  proposed 
standards,  a  medical  history  of  cardiac 
valve  replacement  would  be  specifically 
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dii  qualifying  and  those  airmen  would 
noi  longer  be  entitled  to  certification.  It 
is  expected,  however,  that  certification 
of  he  affected  individuals  would 
coi  itinue  under  the  Federal  Air 
Su  -geon's  special  issuance  authority 
on  ;e  the  FAA  evaluates  the  case  and  is 
sat  sfied  that  the  airman's  condition  has 
no  worsened  since  the  NTSB  ordered 
cei  tification.  As  such,  the  expected 
ec<  nomic  impact  of  the  specifically 
dis  qualifying  medical  conditions  would 
be  fninor. 

Co  -.ts  and  Benefits  That  Are  Not 
Ql  mtified 

I  nor  to  summarizing  the  evaluation 
of  1  he  substantive  proposals,  it  is 
im  lortant  to  note  one  category  of  costs 
ani   one  category  of  benefits  that  have 
no  been  quantified  in  this  analysis.  The 
evi  luation  does  not  explicitly  quantify 
the  economic  consequences  to  those 
individuals  who  would  lose  their  pilot 
cenificate  privileges  as  a  result  of  the 
pre  posed  additional  medical  tests  or 
sta  idards.  Where  such  consequences 
are  expected,  the  evaluation  estimates 
the  numbers  of  persons  who  would  be 
del  ied  but  does  not  attribute  a  cost  to 
tha  se  actions. 

I  is  recognized  that  the  denial  of  pilot 
pri  'ileges  would  mean  the  loss  of  a 
big  ily  valued  avocation  for  some 
inc  ividuals.  For  others,  it  would 
act  lally  result  in  the  loss  of  primary 
liv<  lihood.  An  accurate  assessment  of 
the  economic  valuation  of  the  denials 
tha  are  projected  under  this  proposed 
ruli  is  beyond  the  scope  of  the 
eva  uation. 

/  t  the  same  time,  the  evaluation  also 
dot  s  not  quantify  the  overwhelming 
per  ional  health  benefits,  external  to 
flig  It  safety,  that  would  be  afforded  to 
tho  !e  individuals  whose  medical 
cor  ditions  would  be  detected  and 
wh  )se  treatment  would  be  enabled  by 
the  proposed  tests  and  standards.  On 
ave  -age,  third-class  medical  certificate 
hoi  iers  spend  only  0.7  percent  of  their 
tim  J  flying.  The  evaluation  only 
quj  ratifies  the  direct  benefits  of  the 
pro  }osed  rule  to  reduced  aviation 
ace  dents. 

I  rider  existing  regulations,  the 
Fee  eral  Air  Surgeon  is  charged  to  deny 
a  c(  rtificate  in  those  cases  where  a 
disi  ase  or  other  physical  or  mental 
cor  dition  would  make,  or  may  be 
reai  onably  be  expected  to  make,  the 
apf  licant  unable  to  perform  the  duties 
assi  iciated  with  the  certificate.  Such 
fin<  ings  are  not  capricious,  but  instead, 
are  jased  on  the  case  history  of  the 
ind  vidual  and  on  appropriate,  qualified 
me(  ical  judgment. 


Summary  of  Quantified  Costs  and 
Benefits 

Vision  Proposals,  All  Classes 

The  proposed  rule  would  institute 
additional  vision  tests  and  standards  for 
all  three  classes.  For  first-  and  second- 
class  applicants  age  50  and  older,  it 
would  add  a  new  standard  (20/40 
Snellen)  and  a  new  test  for  intermediate 
vision  (32  inches).  Applicants  for  third- 
class  medical  certificates  would  be 
subject  to  a  new  standard  (20/40 
Snellen)  and  a  new  test  for  near  vision 
(16  inches). 

The  projected  10-year  (1994-2003) 
costs  of  the  intermediate  vision  proposal 
for  first-class  applicants  are  $1.1  milUon 
in  primary  testing  costs,  $1.7  miUion  in 
follow-up  compliance  costs 
(examinations  and  glasses)  for  those 
persons  not  meeting  the  standard, 
$5,641  in  direct  processing  costs  for  the 
expected  14  additional  persons  who 
would  be  denied  under  the  provision, 
totalling  $2.8  million,  with  a  1993 
present  value  of  $2.0  million. 

The  projected  10-year  costs  of  the 
intermediate  vision  proposal  for  second- 
class  applicants  are  $462,887  in  primary 
testing  costs,  $2.2  million  in  follow-up 
compliance  costs  (examinations  and 
glasses)  for  those  persons  not  meeting 
the  standard,  and  $6,529  in  direct 
processing  costs  for  the  expected  17 
additional  persons  who  would  be 
denied  under  the  provision,  totalling 
$2.7  million,  with  a  1993  present  value 
of$1.8minion. 

The  projected  10-year  costs  of  the 
near  vision  proposal  for  third-class 
applicants  are  $2.8  milhon  in  primary 
testing  costs,  $1.3  million  in  follow-up 
compliance  costs  (examinations  and 
glasses)  for  those  persons  not  meeting 
the  standard,  and  $131,340  in  direct 
processing  costs  for  the  expected  339 
additional  persons  who  would  be 
denied  under  the  provision,  totalling 
$4.2  million,  with  a  1993  present  value 
of  $2.9  million.  It  is  emphasized  that  the 
denials  and  costs  associated  with  the 
near  vision  proposal  are  not  wholly 
attributable  to  the  proposed 
amendment.  Although  this  requirement 
does  not  exist  in  ciurent  regulations,  it 
has  been  in  place  administratively  for 
some  time.  Thus,  the  associated  costs 
are  being,  and  would  continue  to  be, 
incurred  without  this  proposed 
amendment. 

NTSB  accident  records  were 
investigated  for  the  periods  from  1962 
through  1989  for  commercial  flights  and 
from  1982  through  1989  for  general 
aviation  (GA).  For  these  periods,  no 
accident  was  found  where  intermediate 
or  near  vision  deficiency  was 
specifically  determined  to  be  the  cause. 


As  such,  the  FAA  is  not  able  to 
quantitatively  ascribe  the  benefits  of  the 
three  proposed  vision  amendments 
based  on  historical  accident  analysis. 

Notwithstanding  the  absence  of 
documented  accidents  related  to  these 
three  proposals,  the  FAA  maintains  that 
such  accidents  may  well  have  occurred 
and  could  continue  to  occur  in  the 
absence  of  the  proposed  amendments. 
The  NTSB  accident  analysis  system  may 
not  dociiment  those  cases  where  a  near 
or  intermediate  vision  problem  caused 
or  contributed  to  accidents.  Examples 
would  include  deviations  fi'om  course 
or  altitude,  inaccurate  mtmitoring  of 
gauges  and  other  avionic  displays,  and 
incorrect  setting  of  aeronautical 
parameters  such  as  headings  or  radio 
frequencies. 

While  the  extent  to  which 
intermediate  or  near  vision  problems 
have  caused  such  accidents  is  unknown, 
it  is  the  FAA's  position  that:  (1)  general 
aviation  pilots  require  adequate  near 
vision  to  read  charts  and  checklists,  and 
(2)  commercial  pilots  require  adequate 
intermediate  vision  to  properly  monitor 
aircraft  instruments.  Although  this 
evaluation  is  not  able  to  quantify  the 
benefits  of  the  proposed  vision 
amendments,  the  FAA  holds  that  the 
benefits  would  be  significant  and  would 
exceed  the  expected  costs. 

Electrocardiogram  (ECG),  Second-Class 

The  proposal  would  add  a  new 
requirement  whereby  applicants  for 
second-class  medical  certificates  would 
be  required  to  have  a  routine  resting 
ECG  at  the  first  application  after 
reaching  age  35  and  every  2  years  after 
reaching  age  40.  The  projected  ten-year 
costs  of  the  provision  are  $25.5  million 
in  primary  testing  costs,  and  $1.7 
million  of  additional  testing  and 
processing  costs  for  those  persons  who 
would  not  meet  the  standard,  including 
178  persons  who  would  be  denied, 
totalling  $27.2  million,  with  a  1993 
present  value  of  $19.2  million. 
The  projected  benefits  of  this 
provision  were  based  on  a  review  of  the 
related  NTSB  accident  records.  In  the 
absence  of  this  proposal,  commercial 
pilot,  heart-related  accidents  over  the 
1994-2003  period  are  projected  to 
consist  of:  2.64  deaths  per  year  valued 
at  $6.60  million,  .14  serious  injuries  per 
year  valued  at  $89,600.  .14  minor 
injuries  per  year  valued  at  $322,  and 
2.06  damaged  or  destroyed  (GA  and 
commercial)  airplanes  per  year  valued 
at  $169,360,  totalling  $6,859,282  per 
year.  The  projected  benefits  of  this 
provision  over  the  ten-year  study  period 
are  $68.6  million,  with  a  present  value 
of  $48.2  milhon.  The  FAA  holds  that 
the  proposed  amendment  would  meet  or 


exceed  the  40  percent  effectiveness  level 
($19.2  million  cost  /  $48.2  million 
potential  benefit)  necessary  to  be  cost 
beneficial. 

Blood  Pressure,  Second-Class 

The  proposal  would  add  a  new 
requirement  that  the  sitting  blood 
pressure  second-class  medical 
certificate  applicants  not  exceed  150/95 
millimeters  of  mercury.  The  projected 
ten-year  costs  of  the  provision  are  $1.8 
million  in  primary  testing  costs  and  $0.7 
million  of  additional  testing  and 
processing  costs  for  those  persons  who 
would  not  meet  the  standard,  including 
32  persons  who  would  be  denied, 
totalling  $2.5  million,  v«th  a  1993 
present  value  of  $1.7  million. 

The  projected  benefits  of  this 
provision  were  based  on  the  review  of 
the  related  NTSB  accident  records.  For 
second-class  (conmiercial  pilots),  only 
one  general  aviation  accident  was  found 
where  hypertension  or  stroke  was 
specifically  Usted  as  the  cause.  That 
accident  caused  one  death  and 
destroyed  one  aircraft.  Based  on  that 
accident,  commercial  pilot  accidents 
related  to  hypertension  or  stroke  are 
projected  over  the  forecast  period  to 
equal:  (1)  .14  deaths  per  year  valued  at 
$350,000  and  (2)  .14  destroyed  airplanes 
per  year  valued  at  $10,920,  totalling 
$360,920  aimuallv. 

In  addition  to  the  directly  attributable 
pathologies,  high  blood  pressure  is  also 
an  associated  risk  factor  for  other 
pathologies  including  cardiovascular 
disease  and  kidney  failure.  The  exact 
impact  of  the  proposed  rule  on 
preventing  accidents  from  these  related 
diseases  is  not  knovra  but  the  FAA 
estimates  that  the  magnitude  of 
associated-disease  accident  costs  that 
would  be  averted  by  the  proposed 
amendment  is  at  least  equal  to  5  percent 
of  the  projected  costs  attributable  to 
second-class  cardiovascular  accidents. 
Such  potential  benefits  would  total 
$342,964  per  year.  The  combined  (direct 
and  associated  risk  disease)  potential 
benefits  of  the  proposed  second-class 
blood  pressure  amendment  over  the  ten- 
year  study  period  are  expected  to  total 
$7.0  million,  with  a  1993  present  value 
of  $4.9  million.  The  FAA  holds  that  the 
proposed  amendment  would  meet  or 
exceed  the  35  percent  effectiveness  level 
($1.7  million  cost  /  $4.9  miUion 
potential  benefit)  necessary  to  be  cost 
beneficial. 

Blood  Pressure.  Third-Class 

The  proposal  would  add  a  new 
requirement  that  the  sitting  blood 
pressure  of  all  applicants  for  third-class 
medical  certificates  not  exceed  150/95 
millimeters  of  mercury.  The  projected 


ten-year  costs  of  the  provision  are  $2.8 
million  in  primary  testing  costs  and  $1.0 
million  of  additional  testing  and 
processing  costs  for  those  persons  who 
would  not  meet  the  standard,  including 
48  persons  who  would  be  denied, 
totalling  $3.8  million,  with  1993  present 
value  of  $2.7  million. 

The  projected  benefits  of  this 
provision  were  based  on  a  review  of  the 
related  NTSB  accident  records  for  the 
period  1982  through  1989.  For  third- 
class  certificate  holders,  6  general 
aviation  accidents  were  found  where 
hypertension  or  stroke  was  specifically  * 
listed  as  the  cause.  In  the  absence  of  this 
proposal,  third-class  accidents  related  to 
hypertension  or  stroke  are  projected  to 
equal  .75  deaths  per  year  valued  at 
$1,875,000,  .5  serious  injuries  per  year 
valued  at  $320,000,  .13  minor  injuries 
per  year  valued  at  $299.  and  .75 
destroyed  airplanes  per  year  valued  at 
$58,500,  totalling  $2.3  million  per  year. 
Over  the  ten-year  study  period,  the 
potential  benefits  would  equal  $22.5 
milhon,  with  a  1993  present  value  of 
$15.8  miUion. 

Similar  to  the  proposal  for  second- 
class,  the  proposed  third-class  blood 
pressure  standard  would  also  reduce 
those  accidents  caused  by  the  secondary 
pathologies  where  high  blood  pressure 
is  an  associated  risk  factor.  However, 
the  magnitude  of  accidents  directly 
caused  by  hj'pertension  and  stroke  in 
third-class  pilots  is  so  large  that  an 
estimate  of  these  secondary  benefits  is 
unnecessary.  The  FAA  holds  that  the 
proposed  amendment  would  meet  or 
exceed  the  17  percent  effectiveness  level 
($2.7  million  cost  /  $15.8  million 
potential  benefit)  necessary'  to  be  cost 
beneficial. 

Cholesterol.  First-Class 

The  proposal  would  add  a  new 
requirement  whereby  appUcants  for 
first-class  medical  certificates  age  50 
and  over  would  be  tested  and  would  be 
subject  to  a  standard  of  300  milligrams 
per  deciliter.  The  projected  ten-year 
costs  of  the  provision  are  $3.4  miUion 
in  primary  testing  costs  and  $2.0  million 
of  additional  testing  and  processing 
costs  for  those  persons  who  would  not 
meet  the  standard,  including  81  persons 
who  would  be  denied,  totaUing  $5.4 
miUion,  with  a  1993  present  value  of 
$3.7  miUion. 

A  review  of  general  aviation  accidents 
from  1982  through  1989  found  six 
accidents  caused  by  heart  attacks  in  air 
transport  pilots.  These  accidents 
resulted  in  seven  deaths,  one  serious 
injury,  and  six  destroyed  airplanes. 
Parallel  statistics  for  commercial 
accidents  (from  1962  through  1989) 
revealed  4  accidents  with  95  deaths,  15 
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major  iajuries,  2  destroyed  commuter 
airplanes  and  2  destroyed  air  transport 
planes 

The5w  statistics  project  an  annual, 
cardiovascular-related  accident  cost-of 
$2.0  million  in  damaged  airplanes,  and 
$27.2  million  in  lost  life  and  injury 
costs.  Multiplying  the  total  $29.2 
million  projected  cost  by  5  percent,  to 
estimate  the  likely  proportion  of  these 
costs  that  would  be  averted  by  the 
proposed  cholesterol  test  and  standard, 
results  in  a  potential  annual  benefit 
estimate  of  $1.46  million.  Accordingly, 
the  ten-year  benefits  are  projected  to  be 
$14.6  million,  with  a  1993  present  value 
of  $10.3  million.  The  FAA  projects  that 
the  expected  minimum  potential 
benefits  of  the  proposal  ($10.3  million) 
would  exceed  the  estimated  cost  ($3.7 
million). 

Part  61,  Certiflcate  Validity  Period. 
Third-Class 

Under  the  proposal,  persons  under 
age  40  would  generally  only  be  required 
to  imdergo  a  physical  examination  every 
3  ysars.  Medical  certificates  for  persons 
age  40  through  69  would  continue  to  be 
valid  for  2  years.  Persons  age  70  and 
older  would  be  required  to  undergo  a 
physical  examination  every  year. 

The  amendment  would  reduce:  (1)  the 
projected  years  of  pilot  pathology 
exposure  by  an  estimated  0.2  percent, 
(2)  the  projected  flight  hoiu^  of  pilot 
pathology  exposure  by  some  4.1 
percent,  and  (3)  the  projected  number  of 
third-class  medical  examinations  by 
14.5  percent.  Accordingly,  it  is  expected 
that  the  proposed  amendment  would 
not  induce  any  costs  to  third-clasis 
applicants  considered  as  a  whole. 

The  evaluation  does  not  specifically 
quantify  the  potential  benefits  from  the 
expected  minor  reductions  in  pathology 
exposure.  The  expected  ten-year  savings 
that  would  derive  from  the  14.5  percent 
reduction  in  examinations  is  projected 
to  total  $23.7  million  in  direct  testing 
and  time  costs  (a  1993  present  value  of 
$16.5  million).  With  a  projected  benefit 
of  $16.5  million  and  no  expected  net 
costs,  the  FAA  finds  that  this  provision 
would  be  cost  beneficial. 

It  is  noted  that  the  provision  would 
transfer  costs  and  benefits  across  age 
groups.  Third-class  applicants  younger 
than  40  would  take  fewer  examinations 
and  would  be  expected  to  manifest  a 
higher  incident  of  undetected 
pathologies.  Conversely,  the  group  of 
applicants  age  70  and  older  would  take 
more  examinations  and  would  exhibit 
fewer  undetected  pathologies.  However, 
the  net  effect  would  be  a  reduction  in 
both  examinations  and  pathologies, 
consistent  with  Executive  Order  12291 
which  requires  that  regulatory 
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ves  be  chosen  to  maximize  the 
benefits  to  society. 

Rej  ulatory  Flexibility  Determination 

T  ie  Regulatory  Flexibility  Act  of  1980 
(RFJA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
luutecessarily  or  disproportionately 
buidened  by  Government  regulations. 
Th<  RFA  requires  a  Regulatory 
Fie  ability  Analysis  if  a  rule  would  have 
a  si  ^ificant  economic  impact,  either 
det  imental  or  beneficial,  on  a 
sub  itantial  number  of  small  entities. 
FA  i  Order  2100.14A,  Regulatory 
Flejdbility  Criteria  and  Guidance, 
provides  threshold  cost  and  small  entity 
siz^  standards  for  complying  with  RFA 
review  requirements  in  FAA  rulemaking 
actnns.  After  reviewing  the  projected 
effe|[:ts  of  the  proposed  rule  in  light  of 
thete  standards,  the  FAA  finds  that  the 
pro  losal  would  not  have  significant 
eco  lomic  impact  on  a  substantial 
nui  iber  of  small  entities. 

InU  mational  Trade  Impact  Statement 

T  le  proposed  rule  would  have  little 
or  I  o  impact  on  trade  for  both  U.S.  firms 
doi  ig  business  in  foreign  countries  and 
fon  ign  firms  doing  business  in  the 
Unj  ted  States. 

Pap  erwork '. 


this 
for 


Reduction  Act 

paperwork  burden  associated 
wit|i  part  67  is  currently  approved 
under  0MB  number  2120-0034.  Any 
or  decreases  associated  with 
NPRM  will  be  submitted  to  OMB 
ipproval. 
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Fed  sralism  Implications 

T 18  regulations  proposed  herein    - 
wo»  Id  not  have  substantial  direct  effects 
on  I  le  states,  on  the  relationship 
beti  feen  the  national  government  and 
the  states,  or  on  the  distribution  of 
pov  er  and  responsibilities  among  the 
var  3US  levels  of  government.  Therefore, 
in  a  xordance  with  Executive  Order 
128  )6,  it  is  determined  that  this 
pro  )osal  would  not  have  sufficient 
fed(  ralism  implications  to  warrant  the 
pre  taration  of  a  Federalism  Assessment. 

CoE  elusion 

Fpr  the  reasons  discussed  in  the 
mble,  and  based  on  the  findings  in 
Regulatory  Evaluation  and  the 
Int^national  Trade  Impact  Analysis,  the 
has  determined  that  this  proposed 
lation  is  not  major  under  Executive 
12866.  hi  addition,  the  FAA 
that  this  proposal,  if  adopted, 
not  have  a  significant  economic 
positive  or  negative,  on  a 
b  itantial  number  of  small  entities 
unc  er  the  criteria  of  the  Regulatory 
Fie;  ibility  Act.  This  proposal  is 
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considered  significant  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979).  An  initial 
regulatory  evaluation  of  the  proposal, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Derivation  and  Distribution  Tables 

The  Derivation  Table  below  shows  the 
source  in  current  part  67  on  which  each 
paragraph  of  each  section  of  proposed 
revised  part  67  is  based.  The 
Distribution  Table  below  shows  where 
each  current  part  67  section  and 
paragraph  can  be  found  in  the  proposed 
revised  part  67. 

Derivation  Table 


Proposed  sec- 
tion 

Based  on 

Subpart  A 

Section: 

67.01   

Current  §§67.1  and  67.21. 

67.03  

Current  §67.11. 

67.05  

Current  §67.12. 

67.07  

Current  §67.3. 

Subpart  B 

Section: 

67.101   

Current  §67.13(a)  and 
language. 

new 

67.103(a)  .... 

Current  §67.13(b)(1). 

67.103(b)  .... 

Current    §67. 13(b)(2) 
new  language. 

and 

67.103(c)  .... 

Current    §67.1 3(b)(3) 
new  language. 

and 

67.103(d)  .... 

Current  §67. 13(b)(4). 

67.103(e)  .... 

Current  §  67.13(b)(5). 

67.103(f)  

Current    §67.1 3(b)(6) 
flush  paragraph. 

and 

67.105(a)  .... 

Cun«nt    §67.13(c)(l) 
new  language. 

and 

67.105(b)  .... 

Cunent  §67.13(c)(2).  (c)(3). 

(c)(4).  (c)(5),  and  new  lan- 

guage. 

67.105(c)  .... 

Current    §67.1 3(c)(6) 
new  language. 

and 

67.107(a)  .... 

Current  §67.13(d)(1)(i) 
new  language. 

and 

67.107(b)  .... 

New  language. 

67.107(c)  .... 

Current  §  67. 13(d)(1)(ii) 
dered. 

reor- 

67.109(a)  .... 

Cunent  §67.13(d)(2)(i) 
new  language. 

and 

67.109(b)  .... 

Current  §  67.  I3(d)(2)(ii). 

67.111(a)  .... 

Current    §67. 13(e)(1) 
new  language. 

and 

67.111(b)  .... 

New  language. 

67.111(c)  .... 

New  language. 

67.111(d)  .... 

Current  §67.13(e)   (2) 
(3)  and  new  language 

and 

67.111(e)  .... 

Flush   paragraph  after 

cur- 

rent  §67. 13(e)(5)  as  modi- 

fied. 

67.111(0  

New  language. 

67.113(a)  .... 

Current  §67. 13(f)(1). 

67.113(b)  .... 

Cun-ent  §67.13(0(2). 

67.115  

Current  §67. 13(g). 
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Proposed  sec- 
tion 


Sut>partC 

Section: 
67.201   


67.203(a)  .. 
67.203(b)  .. 

67.203(C)  .., 

67.203(d)  .. 
67.203(e)  ... 

67.203(0  . ... 
67.205(a)  ... 
67.205(b)  ... 

67.205(c)  ... 

6r207(a)  ... 

67.207(b)  ... 
57.207(c)  ... 

67.209(a)  ... 

67.209(b)  ... 

67.211(a)  ... 

67.211(b)  ... 
67.311(c)  ... 
67.211(d)  ... 
67.211(e)  ... 
67.213(a)  ... 
67.215(b)  ... 
67.217  

Subpart  D 

Section: 
67  301   


67.303(a)  .... 

67.303(b)  .... 
67.303(c)  .... 

67  303(d)  .... 

57  305(a)  .... 

67.305(b)  .... 

67.305(c)  .... 

67.307(a)  .... 

67.307(b)  .... 
67.3G7(c)  .... 

67.309(a)  .... 

67.309(b)  .... 

67.311(a)  .... 

67.311(b)  .... 
67.311(c)  .... 
67  313(a)  .... 


Derivation  Table— Continued 


Based  on 


Current  §67. 15(a)  and  new  i 

language. 
Cunent  §  67. 15^)(1). 
Current    §67.15(b)(2)    and 

new  language. 
Current    §67.1 5(b)(5)    and 

new  language.  j 

Current  §  67. 15(bM3).  ; 

Cunent    §67.l5(b)(4)    and ; 

new  language.  \ 

Current    §67. 15(b)(6)     and  ; 

Wush  paragraph.  | 

Current    §67. 15(c)(1)     and  ; 

new  language.  | 

Current  §67.15(0(2).  (c)(3). 

(c)(4).  (c)(5).  and  new  Ian-  ; 

guage.  j 

Current    §67.15(0(6)    and  ; 

new  language. 
Current  §67.l5(d)(1)(t)   and  ! 

new  language. 
New  langua^.  i 

Current  §67.15(d)(1)(ii)  reor-  | 

Current  §67.15(d)(2)(i)  and  \ 

new  language.  ; 

Cunent  §67.15(d)(2)(ii)  and  i 

new  language.  •    | 

Cunent  §  67.15(e)(1)  and  \ 
new  language. 

New  language.  j 

New  language.  t 

New  language.  [ 

New  language.  i 

Cunent  §67.15(0(1). 

Cunent  §67. 15(f)(2)  ; 

Cunent  §67. 15(g). 


Cunent  §67.1 7(a)  and  new 

language. 
Cunent    §67. 17(b)(1)    and 

new  language. 
New  language. 
Cunent    §67.1 7(b)(3)     and 

new  language. 
Cunent    §67.17(b)(2)     and 

new  language. 
Cunent    §67. 17(c)(1)     and 

new  language. 
Current   §67.17(0)    (2)    and 

(3).  and  new  lanquage. 
Cunent    §67.1 7(c)(4)    and 

new  language. 
Cunent  §67.17(d)(1)(i)  and 

new  language. 
New  language. 
Cuperit  §67.17(d)(1)(ii)  reor- 
dered. 
Cunent  §67.l7(d)(2)(i)  ana 

new  language. 
Cunent  §67.17(d)(2)(ii)  and 

new  language. 
Cunent    §67. 17(e)(1)    and 

new  language. 
New  langt^ige. 
New  language. 
Cunent  §67.17(0(1). 


Proposed  sec- 
tion 


67.313(b)  .. 
67.315  

Subpart  E 

Section: 
67.401(a)  .. 

67.401(b)  .. 
67.401(0  .. 
67.401(d)  .. 

67.401(e)  . 
67.401(0  ... 
67.401(g)  .. 

67.401(h)  .. 

67.401(i)  ... 
67.4010)  ... 
67  403(a)  .. 

67.403(b)  .. 

67.403(c)  .. 
67.405(a)  .. 
67.405(b)  .. 
67.407(a)  .. 

67.407(b)  .. 


67.407(c) 

67.407(d) 
67.409(a) 
67.409(b) 
67.409(0 
67.409(d) 
67.411(a) 
67.411(b) 
67.411(c) 
67.413(a) 
67.413(b) 
67.415  .... 


Based  on 


Distribution  Table— Continued 


Current  sec- 
tion 


Cunent  §67.17(0(2). 
Cunent  §67.17(9). 


Cunent  §67.1 9(a)  and 

language. 
New  language. 
Cunent  §67.l9(b). 
Cunent  §  67.19(d)  and 

language. 
Cunent  §67. 19(c) 
New  language. 
Cunent  §67.1 9(e)  and 

language. 
Cunent  §67.19(0  and 

language. 
New  language. 
New  language. 
Cunent  §  67.20(a)  and 

language. 
Cunent  §  67.20(b)  and 

language. 
New  language. 
Cunent  §67. 23(a). 
Cunent  § 67.23(b). 
Current  §  67.25(a)  and 

lar^guage. 
Cunent      §  67.25(a) 

paragraph  and  new 

guage. 
Current  §  6725(b)  and 

language. 
Cunent  § 67.25(c). 
Cunent  §  67.27(a) 
Current  §  67.27(b). 
Cunent  §  67.27(c). 
Cunent  §  67.27(d). 
Cunent  §  6729(a). 
Cunent  §  6729(b). 
Current  §  67.29(c) 
Cunent  §67.31. 
New  language. 
New  language. 


neM 


new 


new 


new 


new 


67.17(a)  . 
67.17(b)  . 
67.17(0  .. 
67.17(d)  . 
67.17(e)  . 
67.17(0  .. 
67.17(g)  . 

67.19 

67.20 

Subparts 

Section: 

67.21  

67.23 

67.25 

67.27 

67.29 

67.31  


Proposed  section 


§67.301. 

§67.303. 

§67.305. 

§67.307  and  ^67.200. 

§67.311. 

§67.313. 

§67315. 

§67.401. 

§67  403. 


§67.401. 
§67.405. 
§67.407. 
§67.409. 
§67.411. 
§67.413. 


new 

flush 
Ian- 
new 


1              Distribution  Table 

I  Cunent  sec- 
!         lion 

Proposed  section 

Sut>partA 

'  Section: 

67.1  

§67.01. 

j      67.3 

§67.07. 

67.11 

§67.03. 

67.12 

§67.05. 

1      67.13(a)  ... 

§67.101. 

'      67.13(b)  ... 

§67.103. 

1      67.13(c) .... 

§67.105. 

;      67.13(d)  ... 

§67.107  and  §67.109 

;      67  13(e)  ... 

§67.111. 

!      67.13(0  ... 

§67.113. 

:      67.13(g)  ... 

§•67.115. 

1     67.15(a)  ... 

§67201. 

67.15(b)  ... 

§67.203. 

:     67.15(0    -. 

§67.205. 

67.15(d)  ... 

§67207  and  §67.209 

67.15(e)  ... 

§67.211. 

67.15(0  .... 

§67213. 

67.15(g)  .. 

§67215. 

List  ofSubiects 

new  '  14CFRPart67 

j      Airman  medical  certification.  .Aimian 
'  medical  standards.  Air  safety.  Air 

transportation.  Aviation  safety. 

Falsification,  Special  issuance 

procedures. 

UCFRPartei 

Airline  transport  pilots.  Air  safety. 
Aircraft  ratings.  Air  transportation. 
Aviation  safety.  Commercial  pilots. 
Flight  instructors.  Private  pilots.  Special 
certificates.  Student  and  recreational 
pilots. 

1.  The  authority  citation  fur  part  61  is 
revised  to  read  as  foUou's: 

Authoritv:  49  U.S.C.  106(g).  1 354(a).  and 
1422. 

2.  Section  61.23  is  amended  by 
revising  paragraphs  (a)(3).  (b)(2)!  and  («.} 
to  read  as  follows: 

§  61 .23    Duration  of  medical  certificate. 

(a)  •  •  • 
(3)  The  period  specified  in  paiagriipli 

(c)  of  this  section  for  operations 
requiring  only  a  private,  recmatioiial.  or 
student  pilot  certificate. 

(b)  •  •  • 
(2)  The  period  specified  in  paraf;raph 

(c )  {if  this  section  for  operations 
requiring  only  a  private,  recreatio.'ial.  or 
student  pilot  certificate. 

(c)  A  third-class  mediuil  certificate  for 
operations  requiring  a  private, 
recreational,  or  student  pilot  certificatt- 
issued  on  or  after  (effective  date  of  the 
final  rule)  expires  at  tbe  end  of  the  last 
day  of  the: 

(1)  36th  month  after  the  month  of  thr 
date  of  the  examination  shown  on  the 
certificate  if  the  person  has  not  reached 
his  or  her  40th  birthday  on  or  before  thr 
date  of  the  examination; 
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(2)  24th  month  after  the  month  of  thn 
date  of  the  examination  showoi  on  the 
certificate  if  the  person  has  reached  his 
or  her  40th  birthday  but  has  not  reached 
his  or  her  70th  birthday  on  or  before  the 
date  of  the  examination;  or 

(3)  12th  month  after  the  month  of  the 
date  of  the  examination  shown  on  the 
certificate  if  the  person  has  reached  his 
or  her  70th  birthday  on  or  before  the 
date  of  the  examination 

3.  Section  61.39  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follow<;- 

$61.39    PrerequisHe&for  flight  tests. 

(a)*  •  * 


(3)  Hold  a  current  medical  certificate 
appropriate  to  the  certificate  the 
applicant  seeks  or,  in  the  case  of  a  rating 
to  be  added  to  the  applicant's  pilot 
certificate,  at  least  a  valid  third-class 
medical  certificate  issued  under  §  61.23; 
•        •        •        •        * 

4.  Part  67  is  revised  to  read  as  follows: 

PART  67— MEDICAL  STANDARDS  AND 
CERTIFICATION 

Subpart  A— General 

Sec. 

67.01    Applicability. 
67.03    Issue. 

67.05    Certification  of  foreign  airmen. 
67.07    Access  to  the  National  Driver 
Register. 

Subpart  B — First-Class  Airman  Medical 
Certificate 

67.101  Eligibility. 

67.103  Eye. 

67.105  Ear,  nose,  throat,  and  equilibrium. 

67.107  Mental. 

67.109  Neurologic. 

67.111  Cardiovascular. 

67.113  General  medical  condition. 

67.115  Discretionary  issuance. 

Subpart  C— Second-Ciass  Airman  Medical 
certificate 

67.201.  Eligibility. 

67.203  Eye. 

67.205  Ear,  nose,  throat,  and  equilibrium. 

67.207  Mental. 

67.209  Neurologic. 

67.211  Cardiovascular. 

67.213  General  medical  condition. 

67.215  Discretionary  issuance. 

Subpart  D— Third-Class  Airman  Medical 
Certificate 

67.301.  Eligibility. 

67.303  Eye. 

67.305  Ear,  nose,  throat,  and  equilibrium. 

67.307  Mental. 

67.309  Neurologic. 

67.311  Cardiovascular. 

67.313  General  medical  condition. 

67.315  Discretionary  issuance. 


Subpart  E— Certification  Procedures 

»7.401    Special  issuance  of  medical 

certificates. 
(7.403    Applications,  certificates,  logbooks, 

reports,  and  records:  falsification, 

reproduction,  or  alteration. 
i7.405    Medical  examinations:  Who  may 

give. 

i7.407    Delegation  of  authority. 
7.409    Denial  of  medical  certificate. 
7.411    Medical  certificates  by  flight 

surgeons  of  Armed  Forces. 
7.413    Medical  records. 
7.415    Return  of  medical  certificate  after 

suspension  or  revocation. 
Authority:  49  U.S.C.  App.  1354. 1355, 
421. 1422,  and  1427;  49  U.S.C  106(g). 

tubpart  A— General 

67.01    Applicability. 

This  part  prescribes  the  medical 
tandards  and  certification  procedures 
or  issuing  medical  certificates  for 

( irmen  and  for  remaining  eligible  for  a 

1  ledical  certificate. 

67.03    Issue. 

Except  as  provided  in  §  67.05,  an 
i  pplicant  who  meets  the  medical 
i  tandards  prescribed  in  this  part,  based 

<  n  medical  examination  and  evaluation 
of  the  applicant's  history  and  condition, 
i  5  entitled  to  an  appropriate  medical 

<  ertificate. 

i  67.05   Certification  of  foreign  airmen. 
A  person  who  is  neither  a  United 
tates  citizen  nor  a  resident  alien  is 
isued  a  certificate  under  this  part, 
utside  the  United  States,  only  when 

1  le  Administrator  finds  that  the 

(  ertificate  is  needed  for  operation  of  a 

1  I.S.-registered  aircraft. 

I  67.07    Access  to  the  National  Driver 
I  legister. 

At  the  time  of  application  for  a 

<  ertificate  issued  under  this  part,  each 
erson  who  appfies  for  a  medical 
ertificate  shall  execute  an  express 

(  onsent  form  authorizing  the 

Administrator  to  request  the  chief  driver 
censing  official  of  any  state  designated 
y  the  Administrator  to  transmit 
iformation  contained  in  the  National 

]  iriver  Register  about  the  person  to  the 

,  kdministrator.  The  Administrator  shall 
lake  information  received  from  the 
lational  Driver  Register,  if  any, 

<  vailable  on  request  to  the  person  for 
i  eview  and  written  comment. 

I  lubpart  B— First-Class  Airman  Medical 
I  Certificate 

<  67.101    Eligibility.- 

To  be  eligible  for  a  first-class  airman 
I  ledical  certificate,  and  to  remain 
(  ligible  for  a  first-class  airman  medical 
(  ertificate,  a  person  must  meet  the 
1  equirements  of  this  subpart. 


§67.103    Eye. 

Eye  standards  for  a  first-class  airma 
medical  certificate  include,  but  are  not 
limited  to: 

(a)  Distant  visual  acuity  of  20/20  o^ 
better  in  each  eye  separately  with  or 
without  corrective  lenses.  If  corrective 
lenses  (spectacles  or  contact  lenses)  ar^ 
necessary  for  20/20  vision,  the  person 
may  be  eligible  only  on  the  condition 
that  corrective  lenses  are  worn  while 
exercising  the  privileges  of  an  airman 
certificate. 

(b)  Near  vision  of  20/40,  Snellen 
equivalent,  at  16  inches  in  each  eye 
separately,  with  or  without  corrective 
lenses.  If  age  50  or  older,  near  vision  of 
20/40,  Snellen  equivalent,  at  both  16 
inches  and  32  inches  in  each  eye 
separately,  with  or  without  corrective 
lenses. 

(c)  Ability  to  perceive  those  color's 
necessary  for  the  safe  performance  of 
airman  duties. 

(d)  Normal  fields  of  vision. 

(e)  No  acute  or  chronic  pathological 
condition  of  either  eye  or  adnexa  that 
interferes  with  the  proper  function  of  an 
eye,  that  may  reasonably  be  expected  to 
progress  to  that  degree,  or  that  may 
reasonably  be  expected  to  be  aggravated 
by  flying. 

(f)  Bifeveal  fixation  and  vergence- 
phoria  relationship  sufficient  to  prevent 
a  break  in  fusion  under  conditions  that 
may  reasonably  be  expected  to  occur  in 
performing  airman  duties.  Tests  for  the 
factors  named  in  this  paragraph  are  not 
required  except  for  persons  found  to 
have  more  than  1  prism  diopter  of 
hyperphoria,  6  prism  diopters  of 
esophoria,  or  6  prism  diopters  of 
exophoria.  If  any  of  these  values  are 
exceeded,  the  Federal  Air  Surgeon  may 
require  the  person  to  be  examined  by  a 
qualified  eye  specialist  to  determine  if 
there  is  bifoveal  fixation  and  an 
adequate  vergence-phoria  relationship. 
However,  if  otherwise  eligible,  the 
person  is  issued  a  medical  certificate 
pending  the  results  of  the  examination. 

§  67.105    Ear,  nose,  throat,  and  equilibrium. 

Ear,  nose,  throat,  and  equilibrium 
standards  for  a  first-class  airman 
medical  certificate  include,  but  are  not 
limited  to: 

(a)  The  person  shall — 

(1)  Demonstrate  an  ability  to  hear  an 
average  conversational  %oice  in  a  quiet 
room,  using  both  ears,  at  a  distance  of 
6  feet  fi-om  the  examiner,  with  the  back 
turned  to  the  examiner; 

(2)  Demonstrate  an  acceptable 
understanding  of  speech  as  determined 
by  audiometric  speech  discrimination 
testing  to  a  score  of  at  least  70  percent 
obtained  in  one  ear  or  in  a  sound  field 
environment;  or 
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(3)  Provide  acceptable  results  of  pure      hearing  acuity  according  to  the 
tone  audiometric  testing  of  imaided  following  table  of  worst  acceptable 


thresholds,  using  the  calibration 
standards  of  the  American  National 
.Standards  Institute.  1969: 


Frequency  (Hz) 


Better  ear  (Db)  . 
Poorer  ear  (Db) 


500  Hz 


35 
35 


1000  Hz 


30 
50 


2000  Hz 


30 
50 


3000  Hz 


40 
60 


(l))  No  disease  or  condition  of  the 
middle  or  internal  ear,  nose,  oral  cavity, 
pharj'nx,  or  larynx  that — 

(1)  Interferes  with,  or  is  aggravated  by, 
flying  or  may  reasonably  be  expected  to 
do  so  or 

(2)  Interferes  with,  or  may  reasonably 
be  expected  to  interfere  with,  clear  and 
effective  speech  communication. 

(c)  No  disease  or  condition  manifested 
by.  or  may  reasonably  be  expected  to  be 
manifested  by.  vertigo  or  a  disturbance 
of  equilibrium. 

§  67.107    MentaL 

Mental  standards  for  a  first-class 
airman  medical  certificate  include,  but 
are  not  limited  to: 

(a)  No  established  medical  history  or 
clinical  diagnosis  of  any  of  the 
following: 

(1)  A  personality  disorder  that  is 
severe  enough  to  have  repeatedly 
manifested  itself  by  overt  acts; 

(2)  A  psychosis.  As  used  in  this 
section,  "psychosis"  refers  to  a  mental 
disorder  in  which  the  individual  has 
manifested  psychotic  symptoms  or  to  a 
mental  disorder  in  which  an  individual 
may  reasonably  be  expected  to  manifest 
psychotic  symptoms; 

(3)  A  bipolar  disorder;  or 

(4)  Substance  dependence,  except 
where  there  is  established  clinical 
evidence,  satisfactory  to  the  Federal  Air 
Surgeon,  of  recovery,  including 
sustained  total  abstinence  iroxn  alcohol 
for  not  less  than  the  preceding  2  years 
in  the  case  of  alcohol  dependence.  In 
the  case  of  other  substance  dependence, 
rncovery-  must  include  sustained  total 
abstinence  bom  that  substance  for  not 
less  than  the  preceding  5  years  As  used 
in  this  section — 

(i)  "Substance"  includes:  alcohol; 
dthor  sedatives  and  hypnotics;  muscle 
relaxants;  anxiolytics;  opioids;  central 
nervous  system  stimulants  such  as 
cocaine,  amphetamines,  and  similarly 
acting  sympathomimetics; 
hallucinogens;  phencyclidine  or 
similarly  acting  arylcyclohexylamines; 
cannabis;  volatile  solvents  and  gasos: 
and  other  psychoactive  drugs  and 
chemicals  and 

(ii)  "Substance  dependence"  means  a 
condition  in  which  a  person  is 
dtfpendent  on  a  substance,  other  than 
tobact;o  or  ordinazy-  xanthine-containing 


(e.g.,  caffeine)  beverages,  as  evidenc(Hl 
by— 

(A)  Increased  tolerance; 

(B)  Manifestation  of  witltdrawal 
symptoms; 

(C)  Impaired  control  of  use;  or 

(D)  Continued  use  despite  damage  to 
physical  health  or  impairment  of  social, 
personal,  or  occupational  functioning. 

(b)  No  substance  abuse  defined  as: 

(1)  Use  of  alcohol  within  the 
preceding  2  years  in  a  situation  in 
which  that  use  is  physically  hazardous, 
if  there  has  been  at  any  other  time  an 
instance  of  the  use  of  alcohol  or  another 
substance  also  in  a  situation  in  which 
that  Use  was  physically  hazardous; 

(2)  Use  of  a  substance  other  than 
alcohol  within  the  preceding  5  years  in 
a  situation  in  which  that  use  is 
physically  hazardous,  if  there  has  been 
at  any  other  time  an  instance  of  the  use 
of  that  substance,  alcohol,  or  another 
substance  also  in  a  situation  in  which 
that  use  was  physically  hazardous; 

(3)  Use  of  a  prohibited  drug  defined 
in  appendix  I  of  part  121  of  this  chapter 
within  the  preceding  5  years;  or 

(4)  Misuse  of  a  substance,  within  the 
preceding  2  years  if  alcohol  or  within 
the  preceding  5  years  if  another 
substance,  that  the  Federal  Air  Surgeon, 
based  on  case  history  and  appropriate, 
qualified  medical  judgment,  finds — 

(i)  Makes  the  person  unable  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
applied  for  or  held  or 

(ii)  May  reasonably  be  expected,  for 
the  maximum  duration  ol  the  airman 
medical  certificate  applied  for  or  held, 
to  make  the  person  unable  to  perform 
those  duties  or  exercise  those  privileges. 

(c)  No  other  personality  disorder, 
neurosis,  or  other  mentaf  condition  that 
the  Federal  Air  Surgeon,  based  on  the 
case  history  and  appropriate,  qualified 
medical  judgment  relating  to  the 
condition  involved,  finds — 

(1)  Makes  the  person  unable  to  safely 
perfonn  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
applied  for  or  held  or 

(2)  May  reasonably  be  expected,  for 
the  maximum  duration  of  the  airman 
medical  certificate  applied  for  or  held, 
to  make  the  person  unable  to  perform 
those  duties  or  exercise  those  privileges. 


§67.109    Neurologic. 

Neurologic  standards  for  a  first -<.lass 
airman  medical  certificate  include,  but 
are  not  limited  to: 

(a)  No  established  medical  history  nr 
clinical  diagnosis  of  any  of  the 
following: 

(1)  Epilepsy; 

(2)  A  single  seizure; 

(3)  A  disturbance  of  consciousness 
without  satisfactory  medical 
explanation  of  the  cause;  or 

(4)  A  transient  loss  of  control  of 
nervous  system  hinction(s)  without 
satisfactory  medical  explanation  of  the 
cause. 

(b)  No  other  seizure  disorder, 
distiubance  of  consciousness,  or 
neurologic  condition  that  the  Federal 
Air  Surgeon,  based  on  the  case  history 
and  appropriate,  qualified  medical 
judgment  relating  to  the  condition 
involved,  finds — 

(1)  Makes  the  person  unable  to  safely 
perfonn  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
applied  for  or  held  or 

(2)  May  reasonably  be  expected,  for 
the  maximum  duration  of  the  airman 
medical  certificate  applied  for  or  held, 
to  make  the  person  unable  to  perform 
those  duties  or  exercise  those  privilegf*; 

§67.111    Cardiovascular. 

Cardiovascular  standards  for  a  first- 
class  airman  medical  certificate  incJude. 
but  are  not  limited  to: 

(a)  No  established  medical  history  or 
clinical  diagnosis  of  any  of  the 
following: 

(1)  Myocardial  infarction. 

(2)  Angina  pectoris: 

(3)  Coronary  heeut  disease  that  has 
required  t^atment  or.  if  untreated,  that 
has  Ijeen  symptomatic  or  clinically 
significajit; 

(4)  Cardiac  valve  replacement, 

(5)  Permanent  cardiac  pacemakit 
implantation;  or 

[b]  Heart  replacement. 

(b)  The  person's  average  systolu 
blood  pressure  while  sitting  must  not 
exceed  150  millimeters  of  mercury,  and 
the  person's  average  diastolic  blood 
pressure  while  sitting  must  not  e.xceed 
95  millimeters  of  mercury  If 
antihypertensive  medication  is  usc«l  or 
is  needed  to  meet  the  requirement  of 
this  .SPCtion.  sx  person  may  be  issawl  a 
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certificate  only  after  a  current  (within 
the  preceding  6  months)  satisfactory 
medical  assessment,  prescribed  by  the 
Federal  Air  Surgeon.  This  medical 
assessment  may  include,  but  is  not 
limited  to,  blood  pressure  control;  the 
medication  used;  the  presence  or 
absence  of  cardiovascular  risk  factors 
other  than  hypertension;  other  vascular 
disease;  and  the  presence  or  absence  of 
disease  of  "target"  organs  (e.g.,  heart, 
brain,  kidneys,  eyes). 

(c)  The  person  must  not  use 
anticoagulant  medication. 

(d)  A  person  applying  for  hrst-class 
medical  certification  must  demonstrate 
an  absence  of  myocardial  infarction  and 
other  clinically  significant  abnormality 
on  electrocardiographic  examination: 

-     (1)  At  the  first  application  after 
reaching  the  35th  birthday,  unless  the 
person  has  satisfied  §67. 211(d)(1)  and 
(2)  On  an  annual  basis  after  reaching 
the  40th  birthday,  unless  within  the 
preceding  9  months  an 
electrocardiogram  (ECG)  has  been 
provided  as  part  of  an  application  for 
medical  certification. 

(e)  An  ECG  will  satisfy  a  requirement 
of  paragraph  (d)  of  this  section  if  it  is 
dated  no  earlier  than  60  days  before  the 
date  of  the  appUcation  it  is  to 
accompany,  and  was  performed  and 
transmitted  according  to  acceptable 
standards  and  techniques. 

(f)  At  the  first  examination  after 
reaching  the  50th  birthday  and  annually 
thereafter,  the  level  of  total  blood 
cholesterol  must  be  determined.  If  the 
person's  total  blood  cholesterol  is 
determined  to  be  300  milligrams  per 
decihter  or  more,  the  Federal  Air 
Surgeon  may  require  the  person  to 
submit  reports  of  additional 
examinations  to  determine  if  disease 
exists.  However,  if  otherwise  eligible, 
the  person  is  issued  a  medical  certificate 
pending  the  results  of  those  additional 
examinations. 

$67,113    General  medical  condition. 

The  general  medical  standards  for  a 
first-class  airman  medical  certificate  are: 

(a)  No  established  medical  history  or 
chnical  diagnosis  of  diabetes  mellitus 


tliat  requires  insulin  or  any  other 
hypoglycemic  drug  for  control. 

j(o)  No  other  organic,  functional,  or 
stpictural  disease,  defect,  or  limitation 
tljat  the  Federal  Air  Surgeon,  based  on 
the  case  history  and  appropriate, 
qi  [alified  medical  judgment  relating  to 
th  B  condition  involved,  finds — 

(1)  Makes  the  person  unable  to  safely 
p<  rform  the  duties  or  exercise  the 

pi  ivileges  of  the  airman  certificate 
&l  plied  for  or  held  or 

[2)  May  reasonably  be  expected,  for 
maximum  duration  of  the  airman 

jdical  certificate  applied  for  or  held, 
I  make  the  person  unable  to  perform 
)se  duties  or  exercise  those  privileges. 

.115    Discretionary  issuance, 
person  who  does  not  meet  the 
pjDvisions  of  §§  67.103  through  67.113 
offthis  subpart  may  apply  for  the 
di^retionary  issuance  of  a  certificate 
uider§  67.401. 

Si  ibpart  C— Seoond-Class  Airman 
M^ical  Certificate 

§^^1    Eligibility. 

To  be  eligible  for  a  second-class 
ai  man  medical  certificate,  and  to 
re  nain  eligible  for  a  second-class 
ai  man  medical  certificate,  a  person 
m  ist  meet  the  requirements  of  this 
si^part. 

r.203    Eye. 

iiye  standards  for  a  second-class 
lan  medical  certificate  include,  but 
not  Umited  to: 

(a)  Dist£mt  visual  acuity  of  20/20  or 
b«  tter  in  each  eye  separately  with  or 
w  thout  corrective  lenses.  If  corrective 
le  ises  (spectacles  or  contact  lenses)  are 
n«  cessary  for  20/20  vision,  the  person 
may  be  eligible  only  on  the  condition 
thht  corrective  lenses  are  worn  while 
exercising  the  privileges  of  an  airman 
certificate. 

p)  Near  vision  of  20/40,  Snellen 
equivalent,  at  16  inches  in  each  eye 
se  jarately,  with  or  without  corrective 
le  ises.  If  age  50  or  older,  near  vision  of 
2(  /40.  Snellen  equivalent,  at  both  16 
in  :hes  and  32  inches  in  each  eye 
S€  jarately,  with  or  without  corrective 
le  ises. 


Frequency  (Hz) 


Better  ear  (Ob)  . 
Poorer  ear  (Db) 


b« 


(b)  No  disease  or  condition  of  the 
middle  or  internal  ear,  nose,  oral  cavity 
pharynx,  or  larynx  that — 

(1)  Interferes  with,  or  is  aggravated  by. 
flying  or  may  reasonably  be  expected  to      b 
do  so  or 


(c)  Ability  to  perceive  those  colors 
necessary  for  the  safe  performance  of 
airman  duties. 

(d)  Normal  fields  of  vision. 

(e)  No  acute  or  chronic  pathological 
condition  of  either  eye  or  adnexa  that 
interferes  with  the  proper  function  of  an 
eye,  that  may  reasonably  be  expected  to 
progress  to  that  degree,  or  that  may 
reasonably  be  expected  to  be  aggravated 
by  flying. 

(f)  Bifoveal  fixation  and  vergence- 
phoria  relationship  sufficient  to  prevent 
a  break  in  fusion  under  conditions  that 
may  reasonably  be  expected  to  occur  in 
performing  airman  duties.  Tests  for  the 
factors  named  in  this  paragraph  are  not 
required  except  for  persons  foimd  to 
have  more  than  1  prism  diopter  of 
hyperphoria,  6  prism  diopters  of 
esophoria,  or  6  prism  diopters  of 
exophoria.  If  any  of  these  values  are 
exceeded,  the  Federal  Air  Surgeon  may 
require  the  person  to  be  examined  by  a 
qualified  eye  specialist  to  determine  if 
there  is  bifoveal  fixation  and  an 
adequate  vergence-phoria  relationship. 
However,  if  otherwise  eligible,  the 
person  is  issued  a  medical  certificate 
pending  the  results  of  the  examination. 

§  67.205    Ear,  nose,  throat,  and  equiiibrium. 

Ear,  nose,  throat,  and  equilibrium 
standards  for  a  second-class  airman 
medical  certificate  include,  but  are  not 
limited  to: 

(a)  The  person  shall — 

(1)  Demonstrate  an  ability  to  hear  an 
average  conversational  voice  in  a  quiet 
room,  using  both  ears,  at  a  distance  of 
6  feet  from  the  examiner,  with  the  back 
turned  to  the  examiner; 

(2)  E)emonstrate  an  acceptable 
understanding  of  speech  as  determined 
by  audiometric  speech  discrimination 
testing  to  a  score  of  at  least  70  percent 
obtained  in  one  ear  or  in  a  sound  field 
environment;  or 

(3)  Provide  acceptable  results  of  pure 
tone  audiometric  testing  of  unaided 
hearing  acuity  according  to  the 
following  table  of  worst  acceptable 
thresholds,  using  the  calibration 
standards  of  the  American  National 
Standards  Institute.  1969: 


500  Hz 


35 
35 


1000  Hz 


30 
50 


2000  Hz 


30 
30 


3000  Hz 


40 
60 


2)  Interferes  with,  or  may  reasonably 
expected  to  interfere  with,  clear  and 
ef  ective  speech  communication. 

(c)  No  disease  or  condition  manifested 
,  or  may  reasonably  be  expected  to  be 


manifested  by.  vertigo  or  a  disturbance 
of  equilibrium. 
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§  67.207    IMental. 

Mental  standards  for  a  second-class 
airman  medical  certificate  include,  but 
are  not  limited  to: 

(a)  No  estabhshed  medical  history  or 
clinical  diagnosis  of  any  of  the 
following: 

(1)  A  personality  disorder  that  is 
severe  enough  to  have  repeatedly 
manifested  itself  by  overt  acts; 

(2)  A  psychosis.  As  used  in  this 
section,  "psychosis"  refers  to  a  mental 
disorder  in  which  the  individual  has 
manifested  psychotic  symptoms  or  to  a 
mental  disorder  in  which  an  individual 
may  reasonably  be  expected  to  manifest 
psychotic  symptoms; 

(3)  A  bipolar  disorder;  or 

(4)  Substance  dependence,  except 
where  there  is  established  clinical 
evidence,  satisfactory  to  the  Federal  Air 
Surgeon,  of  recovery,  including 
sustained  total  abstinence  from  alcohol 
•for  not  less  than  the  preceding  2  years 
in  the  case  of  alcohol  dependence.  In 
the  case  of  other  substance  dependence, 
recovery  must  include  sustained  total 
abstinence  from  that  substance  for  not 
less  than  the  preceding  5  years.  As  used 
in  this  section — 

(i)  "Substance"  includes:  alcohol; 
other  sedatives  and  hj^pnotics;  muscle 
relaxants;  anxiolytics;  opioids;  central 
nervous  system  stimulants  such  as 
cocaine,  amphetamines,  and  similarly 
acting  sympathomimetics; 
hallucinogens;  phencyclidine  or 
similarly  acting  arylcyclohexylamines; 
cannabis;  volatile  solvents  and  gases; 
and  other  psychoactive  drugs  and 
chemicals;  and 

(ii)  "Substance  dependence"  means  a 
condition  in  which  a  person  is 
dependent  on  a  substance,  other  than 
tobacco  or  ordinary  xanthine-containing 
(e.g..  caffeine)  beverages,  as  evidenced 
by- 

(A)  Increased  tolerance; 

(B)  Manifestation  of  withdrawal 
symptoms; 

(C)  Impaired  control  of  use;  or 

(D)  Continued  use  despite  damage  to 
physical  health  or  impairment  of  social, 
personal,  or  occupational  functioning. 

(b)  No  substance  abuse  defined  as: 

(1)  Use  of  alcohol  within  the 
preceding  2  years  in  a  situation  in 
which  that  use  is  physically  hazardous, 
if  there  has  been  at  any  other  time  an 
instance  of  the  use  of  alcohol  or  another 
substance  also  in  a  situation  in  which 
that  use  was  physically  hazardous; 

(2)  Use  of  a  substance  other  than 
alcohol  within  the  preceding  5  years  in 
a  situation  in  which  that  use  is 
physically  hazardous,  if  there  has  been 
at  any  other  time  an  instance  of  the  use 
of  that  substance,  alcohol,  or  another 


substance  also  in  a  situation  in  which 
that  use  was  physically  hazardous; 

(3)  Use  of  a  prohibited  drug  defined 
in  Appendix  I  of  part  121  of  this  chapter 
within  the  preceding  5  years;  and 

(4)  Misuse  of  a  substance,  within  the 
preceding  2  years  if  alcohol  or  within 
the  preceding  5  years  if  another 
substance,  that  the  Federal  Air  Surgeon, 
based  on  case  history  and  appropriate, 
qualified  medical  judgment,  finds — 

(i)  Makes  the  person  unable  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
applied  for  or  held  or 

(ii)  May  reasonably  be  expected,  for 
the  maximum  duration  of  the  airman 
medical  certificate  applied  for  or  held, 
to  make  the  person  unable  to  perform 
those  duties  or  exercise  those  privileges. 

(c)  No  other  personality  disorder, 
neurosis,  or  other  mental  condition  that 
the  Federal  Air  Surgeon,  based  on  the 
case  history  and  appropriate,  quafified 
medical  judgment  relating  to  the 
condition  involved,  finds — 

(1)  Makes  the  person  unable  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
appUed  for  or  held  or 

(2)  May  reasonably  be  expected,  for 
the  maximum  duration  of  the  airman 
medical  certificate  applied  for  or  held, 
to  make  the  person  unable  to  perform 
those  duties  or  exercise  those  privileges. 

§67.209    Neurologic. 

Neurologic  standards  for  a  second- 
class  airman  medical  certificate  include, 
but  is  not  limited  to: 

(a)  No  established  medical  history  or 
clinical  diagnosis  of  any  of  the 
following: 

(1)  Epilepsy; 

(2)  A  single  seizure; 

(3)  A  disturbance  of  consciousness 
uithout  satisfactory  medical 
explanation  of  the  cause;  or 

(4)  A  transient  loss  of  control  of 
nervous  system  function(s)  without 
satisfactory-  medical  explanation  of  the 
cause; 

(b)  No  other  seizure  disorder, 
disturbance  of  consciousness,  or 
neurologic  condition  that  the  Federal 
Air  Surgeon,  based  on  the  case  history 
and  appropriate,  qualified  medical 
judgment  relating  to  the  condition 
involved,  finds — 

(1)  Makes  the  person  unable  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
applied  for  or  held  or 

(2)  May  reasonably  be  expected,  for 
the  maximum  duration  of  the  airman 
medical  certificate  applied  for  or  held, 
to  make  the  person  unable  to  perform 
those  duties  or  exercise  those  privileges. 


§67.211    Cardiovatcular. 

Cardiovascular  standards  for  a 
second-class  medical  certificate  include, 
but  are  not  Umited  to: 

(a)  No  established  medical  history  or 
clinical  diagnosis  of  any  of  the 
following: 

(1)  Myocardial  infarction; 

(2)  Angina  pectoris; 

(3)  Coronary  heart  disease  that  has 
required  treatment  or.  if  untreated,  that 
has  been  symptomatic  or  clinically 
significant; 

(4)  Cardiac  valve  replacement; 

(5)  Permanent  cardiac  pacemaker 
implantation;  or 

(6)  Heart  replacement; 

(b)  The  person's  average  systolic 
blood  pressure  while  sitting  must  not 
exceed  150  millimeters  of  mercury,  and 
the  person's  average  diastoUc  blood 
pressure  while  sitting  must  not  exceed 
95  millimeters  of  mercury.  If 
antihypertensive  medication  is  used  or 
is  needed  to  meet  the  requirement  of 
this  section,  a  person  may  be  issued  a 
certificate  only  after  a  current  (within 
the  preceding  6  months)  satisfactory 
medical  assessment,  prescribed  by  the 
Federal  Air  Surgeon,  of  blood  pressure 
control;  of  the  medication  used;  of  the 
presence  or  absence  of  cardiovascular 
risk  factors  other  than  hypertension;  of 
other  vascular  disease;  and  of  the 
presence  or  absence  of  disease  of 
"target"  organs  (e.g..  heart,  brain, 
kidneys,  or  eyes). 

(c)  the  person  must  not  use 
anticoagulant  medication. 

(d)  A  person  applying  for  second-class 
medical  certification  must  demonstrate 
an  absence  of  myocardial  infarction  and 
other  clinically  significant  abnormaUty 
on  electrocardiographic  examination: 

(1)  At  the  first  appUcation  after 
reaching  the  35th  birthday,  unless  the 
person  has  satisfied  §  67.111(d)(1)  and 

(2)  On  a  biennial  basis  after  reaching 
the  40th  birthday,  unless  within  the 
preceding  15  months  an 
electrocardiogram  (ECG)  has  been 
provided  as  part  of  an  application  for 
medical  certification. 

(e)  An  ECG  will  satisfy  a  requirement 
of  paragraph  (d)  of  this  section  if  it  is 
dated  no  earlier  dian  60  days  before  the 
date  of  the  application  it  is  to 
accompany,  and  was  performed  and 
transmitted  according  to  acceptable 
standards  and  techniques. 

§  67.21 3    General  medical  condition. 

The  general  medical  standards  for  a 
second-class  airman  medical  certificate 
are: 

(a)  No  established  medical  history  or 
clinical  diagnosis  of  diabetes  mellitus 
that  requires  insuUn  or  any  other 
hypoglycemic  drug  for  control. 
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(b)  No  other  organic,  functional,  or 
structiu^l  disease,  defect,  or  limitation 
that  the  Federal  Air  Surgeon,  based  on 
the  case  history  and  appropriate, 
qualified  medical  judgment  relating  to 
the  condition  involved,  finds — 

(1)  Makes  the  person  unable  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
applied  for  or  held  or 

(2)  May  reasonably  be  expected,  for 
the  majdmum  duration  of  the  aimian 
medical  certificate  applied  for  or  held, 
to  make  the  person  luiable  to  perform 
those  duties  or  exercise  those  privileges. 

S  67^1 5    Discretionary  issuance. 

A  person  who  does  not  meet  the 
provisions  of  §§67.203  through  67.213 
of  this  subpart  may  apply  for  the 
discretionary  issuance  of  a  certificate 
under  §67.401. 

Subpart  D— Third-Class  Airman 
IMedical  Certificate 

§67.301    EilgibHity. 

To  be  eligible  for  a  third-class  airman 
medical  certificate,  or  to  remain  eligible 


foi  a  third-class  airman  medical 
cei  tificate,  a  person  must  meet  the 
re<  uirements  of  this  subpart. 

§6^303    Eye. 

iye  standards  for  a  third-class  airman 
m(  dical  certificate  include,  but  are  not 
lir  ited  to: 

a)  Distant  visual  acuity  of  20/40  or 
be  ler  in  each  eye  separately  with  or 
wi  hout  corrective  lenses.  If  corrective 
lei|ses  (spectacles  or  contact  lenses)  are 
necessary  for  20/40  vision,  the  person 
ma  y  be  eligible  only  on  the  condition 
tha  t  corrective  lenses  are  worn  while 
ex«  rcising  the  privileges  of  an  airman 
cei  ificate. 

( ))  Near  vision  of  20/40,  Snellen 
eqi  ivalent,  at  16  inches  in  each  eye 
sei  arately,  with  or  without  corrective 
len  ses. 

( :)  Ability  to  perceive  those  colors 
ne<  essary  for  the  safe  performance  of 
ain  nan  duties. 

( 1)  No  acute  or  chronic  pathological 
coi  dition  of  either  eye  or  adnexa  that 
int(  irferes  with  the  proper  function  of  an 
eye ,  that  may  reasonably  be  expected  to 


Frequency  (Hz) 


Better  ear  (Ob)  . 
Poorer  ear  (Db) 


(b)  No  disease  or  condition  of  the 
middle  or  internal  ear,  nose,  oral  cavity, 
pharynx,  or  larynx  that — 

(1)  Interferes  with,  or  is  aggravated  by. 
flying  or  may  reasonably  be  expected  to 
do  so  or 

(2)  Interferes  wnth  clear  and  effective 
speech  communication. 

(c)  No  disease  or  condition  manifested 
by,  or  may  reasonably  be  expected  to  be 
manifested  by,  vertigo  or  a  disturbance 
of  equilibrium. 

§  67.307    Mental. 

Mental  standards  for  a  third-class 
airman  medical  certificate  include,  but 
are  not  limited  to: 

(a)  No  established  medical  history  or 
clinical  diagnosis  of  any  of  the 
following: 

(1)  A  personality  disorder  that  is 
severe  enough  to  have  repeatedly 
manifested  itself  by  overt  acts; 

(2)  A  psychosis.  As  used  in  this 
section,  "psychosis"  refers  to  a  mental 
disorder  in  which  the  individual  has 
manifested  psychotic  symptoms  or  to  a 
mental  disorder  in  which  an  individual 
may  reasonably  be  expected  to  manifest 
psychotic  symptoms; 

(3)  A  bipolar  disorder;  or 

(4)  Substance  dependence,  except 
where  there  is  established  clinical 
evidence,  satisfactory  to  the  Federal  Air 


progress  to  that  degree,  or  that  may 
reasonably  be  expected  to  be  aggravated 
by  flying. 

§67.305    Ear,  nose,  throat,  and  equilibrium. 
Ear,  nose,  throat,  and  equilibrium 

standards  for  a  third-class  airman 
medical  certificate  include,  but  are  not 
limited  to: 
(a)  The  person  shall — 

(1)  Demonstrate  an  ability  to  hear  an 
average  conversational  voice  in  a  quiet 
room,  using  both  ears,  at  a  distance  of 
6  feet  from  the  examiner,  with  the  back 
turned  to  the  examiner; 

(2)  Demonstrate  an  acceptable 
understanding  of  speech  as  determined 
by  audiometric  speech  discrimination 
testing  to  a  score  of  at  least  70  percent 
obtained  in  one  ear  or  in  a  sound  field 
environment;  or 

(3)  Provide  acceptable  results  of  pure 
tone  audiometric  testing  of  unaided 
hearing  acuity  according  to  the 
following  table  of  worst  acceptable 
thresholds,  using  the  calibration 
standards  of  the  American  National 
Standards  Institute,  1969: 


500  Hz 


35 
35 


1000  Hz 


30 
50 


2000  Hz 


30 
50 


3000  Hz 


40 
60 


Sui  jeon,  of  recovery,  including 
sus  ained  total  abstinence  from  alcohol 
for  lot  less  than  the  preceding  2  years 
in  t  le  case  of  alcohol  dependence.  In 
the  case  of  other  substance  dependence, 
reo  tvery  must  include  sustained  total 
abs  inence  from  that  substance  for  not 
les!  than  the  preceding  5  years.  As  used 
in  t  lis  section — 

(i  I  "Substance"  includes:  alcohol; 
oth  (r  sedatives  and  hypnotics;  muscle 
rela  xants;  anxiolytics;  opioids;  central 
ner  rous  system  stimulants  such  as 
coc  line,  amphetamines,  and  similarly 
act]  ig  sympathomimetics; 

ucinogens;  phencyclidine  or 
sim  larly  acting  arylcyclohexylamines; 
can  labis;  volatile  solvents  and  gases; 
anc  other  psychoactive  drugs  and 
chepiicals  and 

i)  "Substance  dependence"  means  a 
con  lition  in  which  a  person  is 
dep  sndent  on  a  substance,  other  than 
tobi  ceo  or  ordinary  xanthine-containing 
(e.g  ,  caffeine)  beverages,  as  evidenced 
by4 

)  Increased  tolerance; 
1 1)  Manifestation  of  withdrawal 
ptoms; 
(  J  Impaired  control  of  use;  or 
"i)  Continued  use  despite  damage  to 
phj  sical  health  or  impairment  of  social, 
per  onal,  or  occupational  functioning. 
(I )  No  substance  abuse  defined  as: 


(i 
( 
syn 
'( 
( 


(1)  Use  of  alcohol  within  the 
preceding  2  years  in  a  situation  in 
which  that  use  is  physically  hazardous, 
if  there  has  been  at  any  other  time  an 
instance  of  the  use  of  alcohol  or  another 
substance  also  in  a  situation  in  which 
that  use  was  physically  hazardous; 

(2)  Use  of  a  substance  other  than 
alcohol  within  the  preceding  5  years  in 
a  situation  in  which  that  use  is 
physically  hazardous,  if  there  has  been 
at  any  other  time  an  instance  of  the  use 
of  that  substance,  alcohol,  or  another 
substance  also  in  a  situation  in  which 
that  use  was  physically  hazardous; 

(3)  Use  of  a  prohibited  drug  defined 
in  Appendix  I  of  part  121  of  this  chapter 
within  the  preceding  5  years;  and 

(4)  Misuse  of  a  substance,  within  the 
preceding  2  years  if  alcohol  or  within 
the  preceding  5  years  if  another 
substance,  that  the  Federal  Air  Surgeon, 
based  on  case  history  and  appropriate, 
qualified  medical  judgment,  finds — 

(i)  Makes  the  person  unable  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
applied  for  or  held  or 

(ii)  May  niasonably  be  expected,  for 
the  maximum  duration  of  the  airman 
medical  certificate  applied  for  or  held, 
to  make  the  person  unable  to  perform 
those  duties  or  exercise  those  privileges. 
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(c)  No  other  personality  disorder, 
neurosis,  or  other  mental  condition  that 
the  Federal  Air  Surgeon,  based  on  the 
case  history  and  appropriate,  qualified 
medical  judgment  relating  to  the 
condition  involved,  finds — 

(1)  Makes  the  person  unable  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
applied  for  or  held  or 

(2)  May  reasonably  be  expected,  for 
the  maximum  duration  of  the  airman 
medical  certificate  applied  for  or  held, 
to  make  the  person  unable  to  perform 
those  duties  or  exercise  those  privileges. 

§67.309    Neurologic. 

Neurologic  standards  for  a  third-class 
airman  medical  certificate  include,  but 
are  not  limited  to: 

(a)  No  established  medical  history  or 
clinical  diagnosis  of  any  of  the 
following: 

(1)  Epilepsy; 

(2)  A  single  seizure; 

(3)  A  disturbance  of  consciousness 
without  satisfactory  medical 
explanation  of  the  cause;  or 

(4)  A  transient  loss  of  control  of 
nervous  system  function(s)  without 
satisfactory  medical  explanation  of  the 
cause;  or 

(b)  No  other  seiziue  disorder, 
disturbance  of  consciousness,  or 
neurologic  condition  that  the  Federal 
Air  Surgeon,  based  on  the  case  history 
and  appropriate,  qualified  medical 
judgment  relating  to  the  condition 
involved,  finds — 

(1)  Makes  the  person  unable  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
applied  for  or  held  or 

(2)  May  reasonably  be  expected,  for 
the  maximum  duration  of  the  airman 
medical  certificate  applied  for  or  held, 
to  make  the  person  unable  to  perform 
those  duties  or  exercise  those  privileges. 

§67.311    Cardiovascular. 

Cardiovascular  standards  for  a  third- 
class  airman  medical  certificate  include, 
but  are  not  limited  to: 

(a)  No  established  medical  history  or 
clinical  diagnosis  of  any  of  the 
following: 

(1)  Myocardial  infarction; 

(2)  Angina  pectoris; 

(3)  Coronary  heart  disease  that  has 
required  treatment  or,  if  untreated,  that 
has  been  symptomatic  or  clinically 
significant; 

(4)  Cardiac  valve  replacement; 

(5)  Permanent  cardiac  pacemaker 
implantation;  or 

(6)  Heart  replacement. 

(b)  The  person's  average  systolic 
blood  pressure  while  sitting  must  not 
exceed  150  millimeters  of  mercury,  and 


the  person's  average  diastolic  blood 
pressure  while  sitting  must  not  exceed 
95  millimeters  of  mercury.  If 
antih}rpertensive  medication  is  used  or 
is  needed  to  meet  the  requirement  of 
this  section,  a  person  may  be  issued  a 
certificate  only  after  a  current  (within 
the  preceding  6  months)  satisfactory 
medical  assessment,  prescribed  by  the 
Federal  Air  Surgeon,  of  blood  pressure 
control;  of  the  medication  used;  of  the 
presence  or  absence  of  cardiovascular 
risk  factors  other  than  hypertension;  of 
other  vascular  disease;  and  of  the 
presence  or  absence  of  disease  of 
"target"  organs  (e.g.,  heart,  brain, 
kidneys,  or  eyes). 

(c)  The  person  must  not  use 
anticoagulant  medication. 

§  67.31 3    General  medical  condition. 

The  general  medical  standards  for  a 
third-class  airman  medical  certificate 
are: 

(a)  No  established  medical  history  or 
clinical  diagnosis  of  diabetes  mellitus 
that  requires  insulin  or  any  other 
hypoglycemic  drug  for  control. 

(b)  No  other  organic,  functional,  or 
structural  disease,  defect,  or  limitation 
that  the  Federal  Air  Surgeon,  based  on 
the  case  history  and  appropriate, 
qualified  medical  judgment  relating  to 
the  condition  involved,  find — 

(1)  Makes  the  person  unable  to  safely 
perform  the  duties  or  exercise  the 
privileges  of  the  airman  certificate 
applied  for  or  held  or 

(2)  May  reasonably  be  expected,  for 
the  maximum  duration  of  the  airman 
medical  certificate  applied  for  or  held, 
to  make  the  person  unable  to  perform 
those  duties  or  exercise  those  privileges. 

§  67.31 5    Discretionary  Issuance. 

A  person  who  does  not  meet  the 
provisions  of  §§67.303  through  67.313 
of  this  subptart  may  apply  for  the 
discretionary  issuance  of  a  certificate , 
under  §67.401. 

Subpart  E— Certification  Procedures 

§  67.401    Special  issuance  of  medical 
certificates. 

(a)  At  the  discretion  of  the  Federal  Air 
Surgeon,  an  Authorization  for  Special 
Issuance  of  a  Medical  Certificate 
(Authorization),  valid  for  a  specified 
period,  may  be  granted  to  a  person  who 
does  not  meet  the  provisions  of  subparts 
B,  C,  or  D  of  this  part  if  the  person 
shows  to  the  satisfaction  of  the  Federal 
Air  Surgeon  that  the  duties  authorized 
by  the  class  of  medical  certificate 
applied  for  can  be  performed  without 
endangering  public  safety  during  the 
period  in  which  the  Authorization 
would  be  in  force.  The  Federal  Air 
Surgeon  may  authorize  a  special 


medical  flight  test,  practical  test,  or 
medical  evaluation  for  this  purpose.  A 
medical  certificate  of  the  appropriate 
class  may  be  issued  to  a  person  who 
does  not  meet  the  provisions  of  subparts 
B,  C,  or  D  of  this  part  if  that  person 
possesses  a  valid  Authorization  and  is 
otherwise  eligible.  An  airman  medical 
certificate  issued  in  accordance  with 
this  section  shall  expire  no  later  than 
the  end  of  the  validity  period  or  upon 
the  withdrawal  of  the  Authorization 
upon  which  it  is  based.  At  the  end  of 
its  specified  validity  period,  for  grant  of 
a  new  Authorization,  the  person  must 
again  show  to  the  satisfaction  of  the 
Federal  Air  Surgeon  that  the  duties 
authorized  by  the  class  of  medical 
certificate  applied  for  can  be  performed 
without  endangering  public  safety 
during  the  period  in  which  the 
Authorization  would  be  in  force. 

(b)  At  the  discretion  of  the  Federal  Air 
Surgeon,  a  Statement  of  Demonstrated 
Ability  (SODA)  may  be  granted,  instead 
of  an  Authorization,  to  a  person  whose 
disqualifying  condition  is  static  or 
nonprogressive  and  who  has  been  found 
capable  of  performing  airman  duties 
without  endangering  public  safety.  A 
SODA  does  not  expire  and  authorizes  a 
designated  Aviation  Medical  Examiner 
to  issue  a  medical  certificate  of  a 
specified  class  if  the  examiner  finds  that 
the  condition  described  on  its  face  has 
not  adversely  changed. 

(c)  In  granting  an  Authorization  or  a 
SODA,  the  Federal  Air  Surgeon  may 
consider  the  person's  operational 
experience  and  any  medical  facts  that 
may  affect  the  ability  of  the  person  to 
perform  airman  duties  including — 

(1)  The  combined  effect  on  the  person 
of  failure  to  meet  more  than  one 
requirement  of  this  part  and 

(2)  The  prognosis  derived  from 
professional  consideration  of  all 
available  information  regarding  the 
person. 

(d)  In  granting  an  Authorization  under 
this  section,  the  Federal  Air  Surgeon 
specifies  the  class  of  medical  certificate 
authorized  to  be  issued  and  may  do  £my 
or  all  of  the  following: 

(1)  Limit  the  duration  of  the 
Authorization; 

(2)  Condition  the  granting  of  a  new 
Authorization  on  the  results  of 
subsequent  medical  tests,  examinations, 
or  evaluations; 

(3)  State  on  the  Authorization,  and 
any  certificate  based  upon  it,  any 
operational  limitation  needed  for  safety; 
or 

(4)  Condition  the  continued  effect  of 
an  Authorization,  and  any  second-  or 
third-class  medical  certificate  based 
upon  it,  on  compliance  with  a  statement 
of  functional  limitations  issued  to  the 


53256 


Federal  Register  /  Vol.  5f,  No.  203  /  Friday,  October  21,  1994  /  Proposed  Rules 


person  in  coordination  with  the  Director 
of  Flight  Standards  or  the  Director's 
designee. 

(e)  In  determining  whether  an 
Authorization  or  SODA  should  be 
granted  to  an  applicant  for  a  third-class 
medical  certificate,  the  Federal  Air 
Surgeon  considers  the  freedom  of  an 
airman,  exercising  the  privileges  of  a 
private  pilot  certificate,  to  accept 
reasonable  risks  to  his  or  her  person  and 
property  that  are  not  acceptable  in  the 
exercise  of  commercial  or  airline 
transport  privileges,  and,  at  the  same 
time,  considers  the  need  to  protect  the 
safety  of  persons  and  property  in  other 
aircraft  and  on  the  ground. 

(f)  An  Authorization  or  SODA  granted 
under  the  provisions  of  this  section  to 

a  person  who  does  not  meet  the 
apphcable  provisions  of  subparts  B,  C. 
or  D  of  this  part  may  be  withdrawn,  at 
the  discretion  of  the  Federal  Air 
Surgeon,  at  any  time  if — 

(1)  There  is  adverse  change  in  the 
holder's  medical  condition; 

(2)  The  holder  fails  to  comply  with  a 
statement  of  functional  limitations  or 
operational  limitations  issued  as  a 
condition  of  certification  under  this 
section; 

(3)  Public  safety  would  be  endangered 
by  the  holder's  exercise  of  airman 
privileges; 

(4)  The  holder  fails  to  provide 
medical  information  reasonably  needed 
by  the  Federal  Air  Surgeon  for 
certification  under  this  section;  or 

(5)  The  holder  makes  or  causes  to  be 
made  a  fraudulent  or  intentionally  false 
statement  or  an  incorrect  statement— 

(i)  In  support  of  his  or  her  request  for 
an  Authorization  or  SODA  or 

(ii)  In  any  entry  in  any  logbook, 
record,  or  report  that  is  kept,  made,  or 
used,  to  show  compliance  with  any 
requirement  for  an  Authorization  or 
SODA. 

Ig)  A  person  who  has  been  granted  an 
Authorization  or  SODA  under  this 
section  based  on  a  special  medical  flight 
or  practical  test  need  not  take  the  test 
again  during  later  physical 
examinations  uinFess  the  Federal  Air 
Surgeon  determines  or  has  reason  to 
believe  that  the  physical  deficiency  has 
or  may  have  degraded  to  a  degree  to 
require  another  special  medical  flight  or 
practical  test. 

(h)  The  authority  of  the  Federal  Air 
Surgeon  under  this  section  is  also 
exercised  by  the  Manager,  Aeromedical 
Certification  Division  and  each  Regional 
Flight  Surgeon. 

(i)  If  an  Authorization  or  SODA  is 
withdrawn  under  paragraph  (f)  of  this 
section  the  following  procedures  apply: 

(1)  The  holder  of  me  Authorization  or 
SODA  will  be  personally  served  or 


mailed  a  letter  of  withdrawal,  stating  the 
reason  for  the  action; 

!)  By  not  later  than  60  days  after  the 
nee  or  mailing  of  the  letter  of 
tdrawal,  the  holder  of  the 
lorization  or  SODA  may  request,  in 
writing,  that  the  Federal  Air  Surgeon 
provide  for  review  of  the  decision  to 
wil  hdraw.  The  request  for  review  may 
be  iccompanied  by  supporting  medical 
evi lence; 

( 0  Within  60  days  of  receipt  of  a 
ret  iiest  for  review,  a  written  final 
de(  ision  either  affirming  or  reversing 
the  decision  to  withdraw  will  be  issued; 
an( 

( 0  A  medical  certificate  rendered 
in\  ilid  pursuant  to  a  withdrawal,  in 
ace  ardance  with  paragraph  (a)  of  this 
sec  ion,  shall  be  surrendered  to  the 
Ad  ninistrator  upon  request. 

( )  No  grant  of  a  special  issuance  made 
pri  )r  to  (the  effective  date  of  this  rule) 
ma !  be  used  to  obtain  a  medical 
cer  ificate  after  the  earlier  of  the 
fol  owing  dates: 

(  )  (One  year  after  the  effective  date 
of  I  lis  rule)  or 

( !)  The  date  on  which  the  holder  of 
sue  b  special  issuance  is  required  to 
pre  vide  additional  information  to  the 
FA  \  as  a  condition  for  continued 
me  lical  certification. 

§  6i  .403    Applications,  certificates, 

log  K>oks,  reports,  and  records: 

faU  Ification,  reproduction,  or  alteration. 

(  i]  No  person  may  make  or  cause  to 
be  nade — 

( i)  A  fraudulent  or  intentionally  false 
stai  ement  on  any  application  for  a 
me  iical  certificate  or  on  a  request  for 
anj  Authorization  for  Special  Issuance 
of  <  Medical  Certificate  (Authorization) 
or ;  Statement  of  Demonstrated  Ability 
(SC  DA)  under  this  part; 

(!)  A  fraudulent  or  intentionally  false 
ent  7  in  any  logbook,  record,  or  report 
tha  is  kept,  made,  or  used,  to  show 
cor  ipliance  with  any  requirement  for 
an)  medical  certificate  or  for  any 
Au  horization  or  SODA  under  this  part; 

( I)  A  reproduction,  for  fraudulent 
puj  poses,  of  any  medical  certificate 
uni  er  this  part;  or 

( I)  An  alteration  of  any  medical 
cer  ificate  under  this  part. 

( ))  The  commission  by  any  person  of 
an  let  prohibited  imder  paragraph  (a)  of 
thi  1  section  is  a  basis  for — 

( I)  Suspending  or  revoking  all  airman, 
grc  and  instructor,  and  medical 
cer  ificafes.  and  ratings  held  by  that 
pel  son; 

( !)  Withdrawing  all  Authorizations  or 
SO  DA's  held  by  that  person;  and 

( })  Denying  all  applications  for 
me  lical  certification  and  requests  for 
Au  horizations  or  SODA's. 


(c)  The  making  of  an  incorrect 
statement  in  support  of  any  application 
for  a  medical  certificate  or  request  for 
any  Authorization  or  SODA  or  the 
making  of  an  incorrect  entry  in  any 
logbook,  record,  or  report  that  is  kept, 
made,  or  used,  to  show  compliance  with 
any  requirement  for  any  medical 
certificate  or  any  Authorization  or 
SODA  is  a  basis  for  suspending  or 
revoking  the  medical  certificate  or 
withdrawing  the  Authorization  or 
SODA  or  for  denying  an  application  for 
medical  certification  or  a  request  for  an 
Authorization  or  SODA. 

§  67.405    Medical  examinations:  Who  may 
give. 

(a)  First-class.  Any  aviation  medical 
examiner  who  is  specifically  designated 
for  the  purpose  may  give  the 
examination  for  the  first-class 
certificate.  Any  interested  person  may 
obtain  a  list  of  these  aviation  medical 
examiners,  in  any  area,  from  the  FAA 
Regional  Flight  Surgeon  of  the  region  in 
which  the  area  is  located. 

•(b)  Second-  and  third-class.  Any 
aviation  medical  examiner  may  give  the 
examination  for  the  second-  or  third- 
class  certificate.  Any  interested  person 
may  obtain  a  list  of  aviation  medical 
examiners,  in  any  area,  from  the  FAA 
Regional  FUght  Surgeon  of  the  region  in 
which  the  area  is  located. 

§67.407    Delegation  Of  auttwrtty. 

(a)  The  authority  of  the  Administrator, 
under  section  602  of  the  Federal 
Aviation  Act  of  1958.(49  U.S.C.  App. 
1422),  to  issue  or  deny  medical 
certificates  is  delegated  to  the  Federal 
Air  Surgeon  to  the  extent  necessary  lo-^ 

(1)  Examine  applicants  for  and 
holders  of  medical  certificates  to 
determine  whether  they  meet  applicable 
medical  standards  and 

(2)  Issue,  renew,  and  deny  medical 
certificates,  and  issue,  renew,  deny,  and 
withdraw  Authorizations  for  Special 
Issuance  of  a  Medical  Certificate  and 
Statements  of  Demonstrated  Ability  to  a 
person  based  upon  meeting  or  failing  to 
meet  applicable  medical  standards. 

(b)  Subject  to  limitations  in  this 
chapter,  the  delegated  functions  of  the 
Federal  Air  Surgeon  to  examine 
applicants  for  and  holders  of  medical 
certificates  for  compliance  with 
applicable  medical  standards  and  to 
issue,  renew,  and  deny  medical 
certificates  are  also  delegated  to  aviation 
medical  examiners  and  to  authorized 
representatives  of  the  Federal  Air 
Surgeon  within  the  FAA. 

(c)  The  authority  of  the  Administratoj. 
under  subsection  314(b)  of  the  Federal    , 
Aviation  Act  of  1958  (49  U.S.C.  App. 
1355(b)),  to  reconsider  the  action  of  aj. 
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aviation  medical  examiner  is  delegated 
to  the  Federal  Air  Surgeon;  the  Manager, 
Aeromedical  Certification  Division;  and 
each  Regional  Flight  Surgeon.  Where 
the  person  does  not  meet  the  standards 
of  §§67.107(c),  67.109(b),  67.113(b), 
67.207(c).  67.209(b).  67.213(b), 
67.307(c),  67.309(b).  or  67.313(b),  any 
action  taken  under  this  paragraph  other 
than  by  the  Federal  Air  Surgeon  is 
subject  to  reconsideration  by  the  Federal 
Air  Surgeon.  A  certificate  is.sued  by  an 
aviation  medical  examiner  is  considered 
to  be  affirmed  as  issued  unless  an  FAA 
official  named  in  this  paragraph 
(authorized  official)  reverses  that 
issuance  within  60  days  after  the  date  of 
issuance.  However,  if  within  60  days 
after  the  date  of  issuance  an  authorized 
official  requests  the  certificate  holder  to 
submit  additional  medical  information, 
an  authorized  official  may  reverse  the 
issuance  within  60  days  after  receipt  of 
the  requested  information, 
(d)  The  authority  of  the 
Administrator,  under  section  609  of  the 
Federal  Aviation  Act  of  1958  (49  U.S.C. 
App.  1429),  to  re-examine  any  civil 
airman  to  the  extent  necessary  to 
determine  an  airman's  qualification  to 
continue  to  hold  an  airman  medical 
certificate,  is  delegated  to  the  Federal 
Air  Surgeon  and  his  or  her  authorized 
representatives  within  the  FAA. 

S  67.409    Denial^ of  medical  certificate. 

(a)  Any  person  who  is  denied  a 
medical  certificate  by  an  aviation 
medical  examiner  may,  within  30  days 
after  the  date  of  the  denial,  apply  in 
writing  and  in  duplicate  to  the  Federal 
Air  Surgeon,  Attention:  Manager. 
Aeromedical  Certification  Division, 
AAM-300,  Federal  Aviation 
Administration,  P.O.  Box  26080, 
Oklahoma  City,  Oklahoma  73126,  for 
reconsideration  of  that  denial.  If  the 
person  does  not  ask  for  reconsideration 
during  the  30-day  period  after  the  date 
of  the  denial,  he  or  she  is  considered  to 
have  withdrawn  the  application  for  a 
medical  certificate. 

(b)  The  denial  of  a  mcdiral 
certificate — 


(1)  By  an  aviation  medical  examiner 
is  not  a  denial  by  the  Administrator 
under  section  602  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  App. 
1422); 

(2)  By  the  Federal  Air  Surgeon  is 
considered  to  be  a  denial  by  the 
Administrator  under  section  602  of  the 
Act;  and 

(3)  By  the  Manager,  Aeromedical 
Certification  Division,  or  a  Regional 
Flight  Surgeon  is  considered  to  be  a 
denial  by  the  Administrator  under 
section  602  of  the  Act  except  where  the 
applicant  does  not  meet  the  standards  of 
§§  67.107(c),  67.109(b),  or  67.113(b): 
67.207(c),  67.209(b),  or  67.213(b);  or 
67.307(c),  67.309(b).  or  67.313(b). 

(c)  Any  action  taken  under  §  67.407(c) 
that  wholly  or  partly  reverses  the  issue 
of  a  medical  certificate  by  an  aviation 
medical  examiner  is  the  denial  of  a 
medical  certificate  under  paragraph  (b) 
of  this  section. 

(d)  If  the  issue  of  a  medical  certificate 
is  wholly  or  partly  reversed  by  the 
Federal  Air  Surgeon;  the  Manager, 
Aeromedical  Certification  Division;  or  a 
Regional  Flight  Surgeon,  the  person 
holding  that  certificate  shall  surrender 
it,  upon  request  of  the  FAA. 

8  67.411     Medical  certificates  by  flight 
surgeons  of  Armed  Forces. 

(a)  The  FAA  has  designated  flight 
surgeons  of  the  Armed  Forces  on 
specified  military  posts,  stations,  and 
facilities,  as  aviation  medical  examiners. 

(b)  An  aviation  medical  examiner 
described  in  paragraph  (a)  of  this 
section  may  give  physical  examinations 
for  the  FAA  medical  certificates  to 
appficants  who  arc  on  active  duty  or 
who  are,  under  Department  of  Defense 
medical  programs,  eligible  for  FAA 
medical  certifications  as  civil  airmen.  In 
addition,  such  an  examiner  may  issue  or 
deny  an  appropriate  FAA  medical 
certificate  in  accordance  with  the 
regulations  of  this  chapter  and  the 
policies  of  the  FAA. 

(c)  Any  interested  person  may  obtain 
a  list  of  the  military  posts,  stations,  and 
facilities  at  which  a  flight  surgeon  has 
beim  designafi'd  as  an  aviation  mwiiral 


examiner  from  the  Surgeon  General  of 
the  Armed  Force  concerned  or  from  'he 
Manager,  Aeromedical  Education 
Division,  AAM-400,  Federal  Aviation 
Administration,  P.O.  Box  26082, 
Oklahoma  City,  Oklahoma  73125. 

§  67.41 3    Medical  records. 

(a)  Whenever  the  Administrator  finds 
that  additional  medical  information  or 
history  is  necessary  to  determine 
whether  an  applicant  for  or  the  holder 
of  a  medical  certificate  meets  the 
medical  standards  for  it,  the 
Administrator  requests  that  person  to 
furnish  that  information  or  to  authorize 
any  clinic,  hospital,  physician,  or  other 
person  to  release  to  theAdministrafor 
all  available  information  or  records 
concerning  that  history.  If  the  applicant 
or  holder  fails  to  provide  the  requested 
medical  information  or  history  or  to 
authorize  the  release  so  requested,  the 
Administrator  may  suspend,  modify,  or 
revoke  all  medical  certificates  the 
airman  holds  or  may,  in  the  case  of  en 
applicant,  deny  the  application  for  an 
airman  medical  certificate. 

(b)  If  an  airman  medical  certificate  is 
suspended,  modified,  or  revoked  under 
paragraph  (a)  of  this  section,  that 
suspension,  modification,  or  revocation 
remains  in  effect  imtil  the  requested 
information,  history,  or  authorization  is 
provided  to  the  FAA  and  until  the 
Federal  Air  Surgeon  determines 
whether  the  person  meets  the  medical 
standards  under  this  part. 

§  67.41 5    Return  of  ntedical  certificate  after 
suspension  or  revocation. 

The  holder  of  any  medical  certificate 
issued  under  this  part  that  is  suspended 
or  revoked  shall,  upon  the 
Administraters  request,  return  it  to  the 
Administrator. 

issued  in  Washington.  D.C  on  Oi  !o!*t  17. 

)on  L.  lordon, 

Fi  •demi  Air  Sur^trtn,  FiHifral  AvhUuu 

Administration. 
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DEPARTMEMT  OF  ENERGY 

Office  of  the  Secretary 

10  CFR  Part  600 
RIN  1991-AB13 

Financial  Assistance  Rules; 
Implefflentation  of  0MB  Circular  A-110 

agency:  Department  of  Energy. 
ACTION:  Interim  final  rule. 

summary:  The  Department  of  Energy 
(DOE)  today  is  amending  its  Financial 
Assistance  Rules  (Rules)  to  implement 
Office  of  Management  and  Budget 
(OMB)  Circular  A-110,  "Unifonn 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education.  Hospitals,  and  Other 
Non-Profit  Organizations,"  to  reorganize 
the  subparts  of  the  Rules,  to  update 
citations  throughout  the  Rules,  and  to 
change  citations  to  confonn  to  the 
reorganization. 

DATES:  This  regiilation  is  effective 
November  21, 1994,  Written  comments 
on  the  interim  final  rule  must  be 
received  by  December  20. 1994. 
ADDRESSES:  Comments  should  be 
addressed  to:  Gwendolyn  Cowan. 
Director,  Business  and  Financial  Policy 
Division  (HR-521.2).  Office  of 
I*rocurement  and  Assistance 
Management.  U.S.  Department  of 
Energy.  1000  Independence  Ave..  SW, 
Washington.  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cherlyn  Seckinger,  Business  and 
Financial  Policy  Division,  (HR-521.2), 
U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  586- 
8192. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents: 

I.  Introduction 

II.  Changes  to  10  CFR  Part  600 

III.  Explanation  for  "Interim  Final" 

Rulemaking 

IV.  Review  Under  Executive  Order  12612 

V.  Regulatory  Review 

VI.  Review  Under  the  Regulatory  Flexibility 

Act 

VII.  Review  Under  the  Paperwork  Reduction 
Act 

VUl.  Review  Under  the  National 
Environmental  Policy  Act 

IX.  Review  Under  Executive  Order  12778 

X.  Public  Comments 

I.  Introduction 

OMB  Circular  A-110  was  published 
in  final  form  on  November  29, 1993  (58 
FR  62992)  with  the  direction  to  Federal 
agencies  that  they  were  to  implement 
the  Circular  by  regulation.  For  DOE  that 
implementation  is  taking  place  through 


this  I  lilemaking.  Subpart^B  of  the 
Final  icial  Assistance  Rules  (10  CFR  Part 
600)  s  DOE'S  implementation  of  the 
previbus  version  of  Circular  A-110.  In 
this  ijulemaking.  Subpart  B  will  be 
fd  as  a  modified  version  of  the 
shed  text  of  Circular  A-110.  as 
led  below. 

sart  of  this  rulemaking,  DOE  is 
^during  the  Financial  Assistance 
Current  Subpart  E,  which  is 
DOE^  implementation  of  the  Common 
Rule  3n  Uniform  Administrative 
Requ  irements  for  Grants  and 
Coop  erative  Agreements  to  State  and 
Local  Governments,  is  being  moved  to 
Subpjart  C.  It  contains  the  general 
admi  nistrative  rules  for  awards  to 
govei  nmental  entities  and  is  being 
mov(  d  forward  for  more  prominence. 
Current  Subpart  C  is  being  moved  to 
Subpfirt  D.  Current  Subpart  D  is  being 
niovi  d  to  Subpart  E.  There  are  no 
subsi  antive  changes  made  by  this  rule  in 
the  t  !Xt  of  these  three  Subparts  except 
for  changing  the  references  due  to  the 
restrncturing. 

II.  Cianges  to  10  CFR  Part  600 

Se  :tions  600.2,  600.4.  600.5.  600.7. 
600.4.  600.10,  600.14,  600.15.  600.20. 
eOO.is.  600.26.  600.28.  600.29.  600.31, 
600.:  2.  and  600.33  of  Subpart  A  are 
amei  ded  to  correct  the  references 
resu  ling  from  this  implementation  of 
OMI  Circular  A-110  and  to  make  some 
min(  r  technical  changes  to  revise  cross- 
refer  mces,  update  citations,  and  reflect 
DOE  organizational  changes. 

Th  B  current  text  of  Subpart  B  is  being 
revis  3d  as  a  modified  version  of  OMB 
Circi  liar  A-110,  which  was  published  in 
the  I  ederal  Register  on  November  29, 
1993  (58  FR  62992).  A  discussion  of  the 
mod  fications  that  were  made  to  A-110 
for  t  lis  implementation  is  contained 
belofv  in  the  section  entitled 
"Incfcrporation  of  OMB  Circular  A-110 
Into  he  Financial  Assistance  Rules." 

Se  :tions  600.200.  600.202.  600.203. 
600.;  106  and  600.207  of  Subpart  C  are 
ame;  ided  to  correct  the  references 
resu  ting  from  this  implementation  of 
OMI  Circular  A-110  and  to  correct 
somi  I  existing  minor  errors  in  citations 
and  ;rammar. 

Se  :tions  600.302,  600.303,  600.306 
and  500.314  of  Subpart  D  are  amended 
to  c(  rrect  the  references  resulting  from 
this  mplementation  of  OMB  Circular 
A-1  .0  and  to  correct  some  existing 
type  graphical  errors. 

Se  :tion  600.441  of  Subpart  E  is 
ame  ided  to  correct  a  reference  resulting 
fron  this  implementation  of  OMB 
Circ  liar  A-110  and  to  correct  an 
exis  ing  error. 


Incorporation  of  OMB  Circular  A-1 10 
Into  the  Financial  Assistance  Rules 

In  the  process  of  incorporating 
Circular  A-110  into  the  Financial 
Assistance  Rules,  several  types  of 
changes  have  been  made  to  the  text  of 
the  Circular  as  it  was  published  by 
OMB.  Those  changes  are  categorized 
and  discussed  below. 

A.  Provisions  Involving  Change  From 
Circular  to  Regulatory  Language 

Office  of  Management  and  Budget 
(OMB)  Circular  A-110  is  a  directive  to 
all  Federal  agencies.  Consequently, 
specific  agency  terms  are  not  used  and 
some  of  the  text  is  phrased  as  OMB 
speaking  to  Federal  agencies.  Therefore, 
portions  of  this  rulemaking  have  been 
rewritten  to  be  phrased  as  the  DOE 
speaking  to  affected  recipients.  For 
example,  the  fourth  sentence  of  the 
definition  of  "program  income"  in  A- 
110  begins:  "Except  as  otherwise 
provided  in  Federal  awarding  agency 
regulations*  *  *."  In  this  rulemaking  it 
begins:  "Except  as  otherwise  provided 
in  this  subpart.  Program  regulations,  or 
the*  •  *." 

Those  sec:tions  of  the  rulemaking  in 
which  changes  were  made  fi-om  the  text 
of  A-1 10  to  be  more  appropriately 
phrased-as  a  rulemaking  by  DOE 
directed  at  affected  recipients  rather 
than  as  a  circular  by  OMB  directed  at 
Federal  agencies  are  as  follows: 

The  words  "Federal,"  "Federal 
Government,"  "Federal  awarding 
agency (ies)"  were  changed  to  "DOE"  or 
"the  DOE"  in  the  following  sections  of 
the  interim  final  rule:  In  §  600.102.  the 
definitions  of  the  foUoxving  terms: 
Award,  closeout.  cost  sharing  or 
matching,  date  of  completion. 
disallowed  costs,  funding  period, 
program  income,  projeert  period, 
recipient,  suspension,  termination, 
unobligated  balance:  §§  600.110; 
600.111(a)  and  (b);  600.114(a):  600.115: 
600.121(b)(1).  (c),  and  (d);  600.122(c). 
(d).  (e),  (e)(1),  (f).  (h),  (h)(1),  (i)(l): 
600.123  (c)  and  (c)(2);  600.124(c); 
600.125(c),  (e)(1),  (f),  (j),  (k).  and  (m); 
600.128;  600.131;  600.132(a).  (b).  (c). 
and  (c)(2);  600.133(a)(1)  and  (2).  (b); 
600.134(c).  (d),  (e),  (f)(l)(ix),  (f)(4).  (g). 
(g)(1).  (g)(3).  (h).  (h)(2).  and  (h)(3); 
600.136(a),  (c)  and  (d);  600.140;  600.141; 
600.144(b),  (d),  (e),  and  (e)(l)d; 
600.148(c),  (d).  and  (e);  600.148(c)  and 
(d):  600.151(b).  (f).  (g).  and  (h); 
600.152(a)(l)(i).  (a)(l)(iii).  (a)(l)(iv). 
(a)(2)(i).  (a)(2)(iii).  (a)(2)(iv).  (a)(2)(v). 
(b)(1),  (b)(2);  600.153(a).  (b).  (b)(3),  (c). 
(d),  (e),  and  (f);  600.161(a)(1),  (a)(2).  and 
(a)(3);  600.162(a).  (a)(1),  and  (b); 
600.171(a),  (b).  (c).  (d),  (e).  and  (g); 
600.172(a)(1)  and  (b);  600.173(a)  and  (b). 
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The  word  "circular"  was  changed  to 
"subpart"  in  the  following  sections: 
§§600.100;  600.102;  600.104; 
600.114(a);  600.123(a)(7);  600.125(e); 
600. 144(e)(l );  and  600. 148(e). 

The  phrases  "Federal  awarding 
agency  regulations"  or  "Federal 
awarding  agency"  were  changed  to  the 
appropriate  terminology  to  integrate  the 
Circular  into  the  DOE  rules,  such  as 
"contracting  officer."  "program 
regulations,"  "terms  and  conditions  of 
the  award,"  "Subpart,"  or  some 
combination  of  the  four  in  the  following 
sections:  the  definition  of  "program 
income"  in  §§600.101;  6Q0.124(b),  (d), 
(e),  (f),  and  (h);  600.125(c)(6),  (e),  (e)(4). 
and  (f);  600.126(b);  600.152(a)(l)(ii), 
(a)(2)(v),  and  (b)(3). 

The  words  "shall"  or  "shall  be 
authorized  to"  that  refer  to  Federal 
agency  or  recipient  were  changed  to 
"will"  when  referring  to  DOE  or  the 
recipient,  as  appropriate,  in  the 
following  sections:  §§  600.115; 
600.122(c)(3).  (e)(2),  (f),  (h)  and  (j); 
600.132(c);  600.134(g);  and 
600.152(a)(2)(i). 

B.  Agency  Options 

Circular  A-110  contains  a  number  of 
opportunities  for  Federal  agencies  to 
exercise  options  as  to  what  policies  they 
want  to  follow.  The  list  and  description 
of  the  options  that  DOE  has  selected  are 
as  follows: 

In  §600.101  Definitions,  DOE  has 
decided  to  include  commercial 
organizations  in  the  definition  of 
"recipient." 

In  §  600.104  Subawards,  the 
applicability  of  this  subpart  to 
commercial  organizations  is  included  to 
be  consistent  with  existing  DOE  policy 
as  provided  in  the  current  subpart  B. 

In  §  600.123(a)(6)  under  Cost  sharing, 
"when  required  by  the  Federal  awarding 
agency"  is  deleted  to  reflect  that  DOE  is 
requiring  cost-sharing  contributions  to 
be  shown  in  the  approved  budget. 

hi  §  600.123(b)  under  Cost  sharing, 
"only  with  the  prior  approval  of  the 
Federal  awarding  agency"  is  deleted  to 
reflect  that  DOE  is  permitting 
imrecovered  indirect  costs  to  be 
included  in  cost  sharing. 

In  §  600.124(f)  under  Program  income, 
"If  authorized  by  Federal  awarding 
agency"  is  deleted  and  replaced  with 
"Unless  program  *  *  *  provide 
otherwise"  to  reflect  that  DOE  is 
permitting  incidental  costs  to  be 
deducted  from  program  income  unless 
there  are  contravening  program 
regulations. 

In  §  600.125  (c)(5)  under  Revision  of 
budget  and  program  plans,  "if  approval 
is  required  by  the  Federal  awarding 
agency"  is  deleted  and  replaced  by  "If 


required  by  program  regulations"  to 
reflect  that  DOE  is  permitting 
rebudgeting  between  direct  and  indirect 
costs  without  prior  approval,  unless 
program  regulations  provide  otherwise. 
In  §  600.125(c)(6)  under  Revisions  of 
budget  and  program  plan  "the  Federal 
awarding  agency"  is  deleted  and 
replaced  by  "program  regulations  or  the 
terms  and  conditions  of  award"  to 
reflect  that  the  prior  approvals  included 
in  the  Circulars  and  regulations  cited  in 
the  subparagraph  are  required  unless 
specifically  waived  in  DOE  program 
regulations  or  in  the  specific  award 
document. 

In  §  600.125(e)  pertaining  to  prior 
approval  requirements,  "Federal 
awarding  agencies  are  authorized,  at 
their  option"  and  "Circular  and  OMB 
Circulars  A-21  and  A-122"  are  deleted 
and  replaced  by  "program  regulations 
may"  and  "subpart  and  its  Appendices" 
to  reflect  that  DOE  is  choosing  to  limit 
the  waivers  of  prior  approvals  to  those 
contained  in  program  regulations  or  in 
this  implementation  of  Circular  A-110 
and  not  extending  it  to  waive  prior 
approval  requirements  contained  in  the 
cost  principal  Circulars  A-21  and  A- 
122. 

hi  §  600.125(f)  on  rebudgeting,  "The 
Federal  awarding  agency  may.  at  its 
option"  is  deleted  and  replaced  by 
"Program  regulations  may"  to  reflect 
that  DOE  is  choosing  to  allow 
unrestricted  rebudgeting  by  a  recipient 
(provided  the  uses  are  consistent  with 
the  original  appropriation)  unless 
program  regulations  provide  otherwise. 

In  §600.125(i)  regarding  imposing 
other  prior  approval  requirements, 
"unless  a  deviation  has  been  approved 
by  OMB"  is  deleted  and  replaced  by 
"Except  in  accordance  with  the 
deviation  procedures  in  §  600.4  or  as 
may  be  provided  for  in  program 
regulations"  and  "by  the  DOE"  to  reflect 
that  there  may  be  program  regulations 
that  need  to  be  considered  in 
understanding  what  prior  approval 
requirements  may  exist  for  a  particular 
financial  assistance  program. 
Additionally,  "may"  has  been  changed 
to  "will"  to  more  emphatically  state 
what  DOE  policy  is. 

In  §  600.125(1)  on  budget  request 
formats,  the  entire  text  is  deleted  and 
replaced  by  "Requests  for  budget 
revisions  may  be  made  by  letter"  to 
reflect  DOE  policy  that  the  use  of  budget 
forms  are  not  required  (although,  of 
course,  they  may  be  used)  for  requesting 
budget  revisions. 

hi  §  600.126  (c)  and  (d)  on  Non- 
Federal  audits,  the  entire  text  is  deleted 
and  replaced  with  the  language  shown 
to  reflect  DOE  policy  that  the 
Contracting  Officer  has  wide  discretion 


in  determining  the  nature  of  the  audits 
needed  for  hospitals  not  covered  by  A- 
133  and  commercial  organizations.  In 
addition,  subparagraph  (e)  is  added  to 
address  audits  of  individuals  who  are 
financial  assistance  recipients. 

In  §600.130  Property  Standards,  "or 
program  regulations"  is  added  to  reflect 
that  there  may  be  program  regulations 
that  need  to  be  considered  in 
understanding  property  management 
requirements. 

In  §  600.132  Real  property 
(introductory  paragraph),  the  entire  te.xt 
is  deleted  and  replaced  with  the 
language  shown  to  reflect  that  the 
provisions  of  this  section  address  real 
property  use  and  disposition. 

In  §  600.133(b)  Exempt  property,  the 
text  has  been  deleted  and  replaced  v  ith 
the  language  shown  to  reflect  that,  with 
regard  to  exempt  property.  DOE  shall 
retain  the  right  to  issue  disposition 
instructions  within  120  days  of  receipt 
of  a  request  for  disposition  of  unneeded 
equipment  or  receipt  of  final  inventor}'. 
If  DOE  fails  to  issue  such  instructions 
within  that  time  period,  title  to 
equipment  vests  in  the  recipient 
without  further  obfigation  to  the  Federal 
Government. 

In  §  600.136(c)  pertaining  to 
intangible  property,  "Unless  waived  by 
the  Federal  awarding  agency,  the 
Federal  Government"  has  been  deleted 
and  replaced  with  "IXDE"  to  reflect  the 
DOE  policy  that  DOE  retains  the 
indicated  rights  in  data. 

In  §  600.137  Property  trust 
relationship,  "Agencies  may  require" 
has  been  deleted  and  replaced  with 
"shall"  to  reflect  that  hens  will  be 
recorded  on  personal  or  real  property 
acquired  or  improved  with  Federal 
funds. 

In  §  600.152(a)(2)(ii)  regarding 
Financial  reports,  "Federal  awarding 
agencies  may  require"  has  been  deleted 
and  replaced  with  "Recipients  shall"  to 
reflect  that  recipients  will  forecast  cash 
requirements  on  the  SF-272. 

In  §  600.153  regarding  record 
retention  and  access,  "unless  such 
requirements  are  established  in  program 
regulations"  has  been  added  to  reflect 
that  there  may  be  program  regulations 
that  need  to  be  considered  in 
understanding  record  retention  and 
access  requirements. 

C.  Cross-References 

Those  portions  of  this  rulemaking  that 
have  added  cross-references  to  the  text 
of  A-110  are  as  follows: 

In  §§  600.101  DefiniUons  (under  the 
definition  of  "Suspension"),  600.113 
Debarment  and  Suspension,  600.144(d) 
Procurement  Procedures,  and 
600.162(d)  Enforcement,  a  reference  to 
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10  CFR  Part  1036.  DOE's 
implementation  of  the  non-procurement 
debarment  and  suspension  executive 
orders,  has  been  added. 

The  text  of  §  600.103  Deviations  has 
been  deleted  and  a  cross-reference  to 
DOE's  deviation  provisions  in  §  600.4 
has  been  added.  The  deleted  text  entails 
directions  to  Federal  agencies  about  the 
degree  to  which  OMB  will  permit 
deviations  from  the  provisions  of  the 
Circular.  These  provisions  are  binding 
upon  Federal  agencies  by  virtue  of  their 
inclusion  in  Circular  A-110  and  do  not 
need  to  be  provided  for  in  agency 
implementing  regulations.  DOE 
deviation  provisions  in  §  600.4  make 
reference  to  the  fact  that  OMB  approval 
may  be  needed  for  certain  types  of 
deviations.  Additional  cross-references 
to  the  deviation  provisions  of  §  600.4  are 
in  §§  600.125(d)  and  (i)  on  Budget  and 
projecttreviews,  and  §600.140 
Procurement  standards. 

In  §  600.1 21[b)  on  Financial 
Management  Standards,  references  to 
§600.121(1)  and  §600.181  are  added  to 
identify  exceptions  to  the  financial 
management  provisions  of  this 
subparagraph. 

Section  600.149  has  been  added  to 
cross-reference  the  Resource 
Conservation  and  Recovery  Act 
provisions  in  §  600.116. 

D.  Provisions  From  the  Current 
Financial  Assistance  Rules 

In  this  rulemaking  implementing 
OMB  Circular  A-110,  the  basic 
approach  is  to  replace  the  current  text 
of  Subpart  B  of  10  CFR  part  600  with  the 
appropriately  modified  text  of  Circular 
A-110.  However,  certain  portions  of 
Subpart  B  have  been  retained  and 
integrated  into  the  A-110  language. 
They  are  as  follows: 

In  §600.112  on  application  forms, 
subparagraphs  (a),  Cb)  and  (c)  are  deleted 
and  replaced  with  the  provisions  which 
are  carried  over  from  10  CFR  600.102. 
These  sections  are  being  added  to 
provide  detailed  apphcation  and 
budgetary  forms  information  to 
recipients.  Subparagraph  (d)  has  been 
slightly  reworded  and  included  under 
§  600.112(a)  of  this  rulemaking. 

Section  600.114(b]  regarding  special 
restrictive  conditions  is  carried  over 
from  10  CFR  600.105(c)  and  concerns 
the  issue  of  a  recipient  placing  special 
restrictive  conditions  on  subawards, 
which  is  not  addressed  in  Circular  A- 
110. 

Section  600.121(f)  on  financial 
management  system  requirements  is 
carried  over  from  §600.109  and 
concerns  the  issiie  of  the  financial 
management  system  required  for 


indi^  idual  recipients  of  awards,  which 
is  no|  addressed  in  Circular  A-110. 

Thp  language  at  the  end  of 
§  600.122^1(2)  on  Payments  beginning 
with  "Before  withholding  any  payment" 
is  ca:  ried  over  from  §  600.112(g)(3)  and 
prov  des  30  days  notice,  and  an 
oppo  rtunity  to  aire  the  noncompliance 
x)r  in  iebtedness  within  that  time  period, 
befoi  B  withholding  of  payment  occurs. 
Such  a  provision  is  not  addressed  in 
Circi  lar  A-110. 

S©  :tions  600.123(j),  (k),  and  (1)  cost- 
shari  ng  provisions  are  carried  over  from 
§§  6C  0.107(a).  (b),  and  (c).  The 
prov  sions  of  §§  600.1 23{j)  and  (k)  are 
cent  nued  because  of  the  concern  that 
the  r  (quirements  for  cost  sharing  be 
spec  fically  stated  (so  that  all  applicants 
clear  y  understand  the  provisions  they 
are  c  aerating  under)  and  justified  (so 
that  I  ny  required  cost  sharing  is  really 
a  pr(  gram  need).  Section  600.123(1)  is 
cont  nued  to  address  program  income,^ 
patei  it  rights,  rights  in  data  and  foregone 
fees  n  the  context  of  cost  sharing, 
prov  sions  which  are  not  included  in 
Circi  lar  A-110. 

Tt  e  language  at  the  end  of 
§  60(  .125(e)(4)  on  pre-award  costs, 
begii  ining  with  "For  continuation 
awai  ds,"  is  carried  over  from 
§  60(  .103(g)(2)(ii).  This  language 
pern  its  costs  incurred  more  than  90 
days  before  the  beginning  of  a 
cont  nuation  award  to  be  charged  to  that 
cont  nuation  year,  without  the  need  to 
rece  ve  prior  approval  frtim  DOE, 
should  the  awani  be  made.  As  always, 
pre-award  costs  are  incurred  at  the 
recii  ient's  risk  that  the  award  may  not 
be  n  ade.  This  is,  in  effiect,  a  waiver  of 

Sect  on .25(e)(1)  of  OMB  Circular 

A-1  0,  and  is  a  permitted  agency  option 

und(  r  Section .25(e)  of  the 

Ciro  liar. 

Se  :tions  600.125(n)  and  (o)  pertaining 
to  bi  dget  and  project  changes  are 
carried  over  from  §§  600.114(e)(3),  (4). 
and  (5).  These  provisions  provide  more 
proc  sdural  detail  for  EKDE  recipients  in 
deal  ng  with  budget  and  project 
revii  ions  than  is  included  in  Circular 
A-1 10. 

S(  ctions  600.127(b)  and  (c)  allowable 
cost  provisions  are  carried  over  from 
§§  6  )0.103(f)  and  (h).  Section  600.127(b) 
pro\  ides  more  detail  about  DOE 
eval  nation  of  indirect  cost  requests  than 
is  pi  ovided  in  Circular  A-110.  Section 
600. 127(h)  states  the  DOE  policy  of 
opposition  to  paying  fees  or  profits  on 
financial  assistance  awards  with  the 
exc<  ption  of  Small  Business  Innovation 
Rest  arch  Awards.  This  subject  is  not 
add  essed  directly  in  Circular  A-110, 
alth<  )ugh  the  second  Response  imder  the 
Con  ments  and  Responses  in  the 
prej  mble  to  the  Circular  states: 


"Generally  fees  and  profits  are  not  paid 
to  recipients  unless  authorized  by 
legislation." 

Section  600.144(f)  under  Procurement 
procedures  is  carried  over  from 
§  600.119(e)  and  addresses  payments  of 
interest  penalties  on  dealings  between 
recipients  and  subrecipients,  a  subject 
not  addressed  in  OMB  Circular  A-110. 

The  final  paragraph  of  Section  151(d) 
on  program  reporting  is  a  combination 
of  provisions  carried  over  from 
§§  600.115(b)(3)  and  (f).  This  language 
lists  specific  performance  reporting 
forms  that  DOE  has  developed,  has 
received  OMB  clearance  to  use  and  may 
use  as  the  Contracting  Ofilcer  sees  fit. 

Section  600.151(1)  on  program 
reporting  is  carried  over  from  ' 

§  600.115(1)  and  states  provisions 
regarding  performance  reporting 
requirements  on  subawards  not 
addressed  in  OMB  Circular  A-1 10. 

Section  600.153(h)  on  record 
retention  requirements  is  carried  over 
from  §  600.124(c)  and  states  provisions 
regarding  record  retention  for  program 
income  which  was  not  addressed  in 
OMB  Circular  A-110. 

The  segment  of  the  subpart  titied 
"Additional  Provisions"  was  added  as  a 
location  for  rules  for  types  of  recipients 
not  otherwise  covered  in  this  subpart. 
The  provisions  of  §600.181  are  carried 
over  from  §600.125. 

E.  Miscellaneous  Changes 

Further  miscellaneous  changes  of  this 
regulatory  implementation  of  A-110 
from  the  text  of  Circular  A-110  as 
published  that  have  not  been  included 
above  are  as  follows; 

In  §  600.104  Subawards,  the  sentence 
beginning  "Thus,  this  subpart  is"  was 
added  to  clarify  the  applicabiUty  of 
these  provisions  to  subrecipients.  It 
does  not  change  the  policy  of  the 
Circular. 

In  §  600.111(b)  pertaining  to  public 
notice  requirements.  "s^U"  is  changed 
to  "will,  whenever  practical,"  because 
of  the  possibility  that  awards  may  need 
to  be  made  without  sufficient 'lead  time 
to  provide  the  notification. 

The  last  sentence  of  §  600.121(a) 
regarding  financial  requirements  for 
research  awards  has  been  added  for 
emphasis. 

The  last  sentence  of  §  600.121(b)(4) 
reiterates  §  600.121(a). 

In  §  600.122(f]  on  payment, 
"awardee's"  was  changed  to 
"recipient's"  to  be  consistent  with  DOE 
usage. 

The  phrase  "as  defined  in  OMB 
Circular  A-129.  "Managing  Federal 
Credit  Programs"  "  in  §  600.122(h)(2)  is 
deleted  as  an  uimecessaiy  cross- 
reference  that  may  also  restrict  the 
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applicability  of  this  provision 
unnecessarily. 

Section  600.123(a)  under  Cost  sharing 
or  matching  has  been  rewritten  to 
improve  the  syntax. 

In  §  600.123(0  under  Cost  sharing  or 
matching,  "expendable  equipment"  has 
been  deleted  because  it  is  an  example 
that  does  not  fit  the  subject  of  the 
paragraph. 

Section  600.124(a)  under  Program 
income  has  been  rewritten  to  improve 
the  svntax. 

In  §  600.124(b)(1).  (2)  and  (3), 
"program"  has  been  deleted  to  reflect 
that  DOE  is  limiting  the  use  of  program 
income  to  the  project  on  which  it  is 
earned,  not  more  generally  to  undefined 
programs. 

Section  600.124(d)  has  been  rewritten 
to  improve  the  syntax  and  to  add  the 
applicability  to  commercial 
organizations. 

Section  600.125(a)  on  budget  plans 
has  been  rewritten  to  improve  the 
syntax. 

'  Section  600.125(e)(2)  on  budget 
period  extensions  has  been  rewritten  to 
improve  the  syntax. 

In  §§600.128,  600.151(b).  and 
600.161(a)(3).  "grant"  was  changed  to 
"award"  to  be  consistent  with  DOE 
usage. 

In  §  600.134(c)  under  Equipment, 
"Federal  awarding  agency  which 
funded  the  original  project"  has  been 
deleted  and  replaced  with  "DOE."  The 
word  "awarding"  between  "Federal" 
and  "agencies"  has  been  deleted  as 
unnecessary. 

In  §  600.134(g)  under  Equipment,  the 
following  has  been  added:  "Equipment 
with  a  current  per-unit  fair  market  value 
of  less  than  $5000  may  be  retained,  sold 
or  otherwise  disposed  of  with  no  further 
obligation  to  the  awarding  agency."  This 
makes  expUcit  what  is  intended  but  not 
directly  stated  in  Circular  A-110.  This 
policy,  it  should  be  noted,  is  consistent 

with  Section .32(e)(1)  of  the  A- 

102  Common  Rule. 

Section  600.134(h)  under  Equipment 
and  its  subparagraphs  have  been 
renumbered  from  Circular  A-110.  in 
which  it  was  listed  as  Section 

. .34(g)(4).  Subparagraph  (g)(4)  was 

a  different  subject  from  the  rest  of  the 
paragraph  (g).  Also,  the  language  "the 
recipient  shall  apply  the  standards  of 
this  section,  as  appropriate"  was  deleted 
and  replaced  by  "the  provisions  of 
600.134(g)(1)  apply"  to  give  a  more 
precise  cross-reference  to  the  applicable 
standards. 

In  §  600.144(a)(2)  under  Procurement 
procedures,  "for  the  Federal    . 
Government"  is  deleted  as  an 
inappropriate  standard  for  financial 
assistance. 


In  §  600.151(h)  pertaining  to 
performance  reports,  "applicable"  was 
added  to  emphasize  that  not  all 
provisions  of  5  CFR  Part  1320  apply  in 
requesting  performance  data. 

Section  600.152(a)(l)(i)  under 
Financial  reporting  has  been  rewritten 
to  improve  syntax. 

In  §  600.153(b)(4)  pertaining  to  record 
retention  requirements,  "etc.  as"  is 
deleted  and  replaced  by  "and  related 
records,  for  which  retention 
requirements  are"  to  provide  more 
specific  examples. 

In  §  600.153(g)  pertaining  to  record 
retention  requirements,  the  first 
sentence  in  the  A-110  text  was  deleted 
because  it  had  the  appearance  of  a 
subparagraph  title,  which  the  rest  of  the 
subparagraphs  did  not  have. 

In  §  600.153(g)  (1)  and  (2).  "awarding" 
was  deleted  and  replaced  by 
"responsible  for  negotiating  the 
recipient's  indirect  cost  rate"  in  (g)(1) 
and  "cognizant"  in  (g)(2)  to  emphasize 
the  role  of  cognizant  agencies  in  indirect 
cost  rate  negotiation. 

Appendix  A.  No.  8  has  been  rewritten 
to  more  accurately  state  the 
circumstances  under  which  Executive 
Orders  12549  and  12689  apply. 

III.  Explanation  for  "Interim  Final" 
Rulemaking 

As  the  foregoing  preamble  discussion 
indicates,  the  vast  majority  of  the 
provisions  of  the  interim  final  rule 
issued  today  follow  the  provisions  of 
revised  OMB  Qrcular  A-110. 

For  the  reasons  that  follow.  DOE  has 
determined  that  none  of  the  provisions 
of  the  interim  final  rule  need  to  be 
proposed  for  pubfic  comment.  The  final 
version  of  revised  OMB  Circular  A-110 
resulted  from  a  lengthy  public  comment 
process  involving  all  of  the  Executive 
agencies  including  DOE.  In  1987,  an 
interagency  task  force  recommended 
that  OMB  Circular  A-llO,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations"  be  combined 
with  OMB  Circular  A-102.  'Uniform 
Requirements  for  Grants  and 
Agreements  with  State  and  Local 
Governments,"  as  a  consolidated 
"common  rule."  In  November,  1988.  a 
proposed  consofidated  "common  rule" 
was  published  by  OMB  in  the  Federal 
Register.  53  FR  44716.  That  proposal 
elicited  a  substantial  niunber  of  adverse 
comments.  SubsequenUy,  in  August 
1992,  a  revised  proposal,  developed  by 
another  interagency  task  force  which 
also  included  DOE,  was  published  for 
public  comment.  57  FR  39018.  The 
revised  proposal  drew  over  200 


comments  from  a  wide  variety  of 
sources. 

All  relevant  comments  were 
considered  in  the  final  revision  of  OMB 
Circular  A-110  when  it  was  issued  for 
government-wide  use  on  November  29. 
1993,  58  FR  62992.  The  revised  circular 
states  that  Federal  agencies  responsible 
for  awarding  and  adxninistering  grants 
and  other  agreements  to  recipients 
described  therein  shall  adopt  the 
language  in  the  circular  unless  other 
provisions  are  required  by  Federal 
statute  or  exceptions  or  deviations  are 
approved  by  OMB. 

As  noted  above,  OMB  Circular  A-110 
identifies  certain  areas  where  agencies 
have  options,  but  the  available  options 
are  explicitly  fimited.  These  areas  are 
discussed  in  section  I.B.  of  this 
Preamble  under  Supplementary 
Information.  For  the  most  part,  the 
provisions  of  the  interim  final  rule 
discussed  in  that  preamble  section 
represent  a  continuation  or  a  technical 
clarification  of  existing  policy  under  10 
CFR  part  600.  To  the  extent  that  there 
are  changes  in  existing  policy,  they  are 
either  the  choice  of  the  most  permissive 
available  option  under  OMB  Circular  A- 
110  (e.g..  §  600.123(b)  permitting 
unrecovered  indirect  costs  to  be 
included  in  cost  sharing)  or  a  purely 
procedural  change  (e.g.,  §600.125 
limiting  prior  approval  requirements  for 
revisions  of  budget  and  program  plans.) 
Given  the  extensive  public  comment 
process  on  the  OMB  circular,  DOE's 
participation  in  the  resolution  of 
comments,  and  the  lack  of  discretion  to 
change  the  pohcies  in  the  circular,  DOE 
concluded  that  a  notice  of  proposed 
rulemaking  for  its  implementing  rules 
would  be  unnecessary,  impracticable, 
and  contrary  to  public  policy. 

There  is  no  obligation  to  issue  a 
proposed  rule  with  respect  to  those 
provisions  of  today's  regulations  that  are 
procedural,  interpretative,  or  non- 
substantive clarifications. 

With  respect  to  the  provisions  of 
today's  rule  that  exercise  the  options 
that  are  allowable  under  OMB  Circular 
A-1 10,  DOE  has  reached  a  similar 
conclusion  because  those  substantive 
policies  represent  the  most  permissive 
option  permitted  under  the  circular. 
Finally,  to  the  extent  that  existing 
pohcies  are  being  continued,  DOE  also 
relies  on  its  discretion  to  reissue 
existing  regulations,  with  minor 
technical  editing,  without  proposing 
them  for  public  comment. 

IV.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  anv 
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substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action.  Today's 
interim  final  ride  will  revise  certain 
policy  and  procedural  requirements. 
However,  DOE  has  determined  that  this 
rulemaking  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 

V.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulator^'  Planning  and 
Review."  (58  FR  51735.  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

VI.  Review  Under  the  Regulatory 
Flexibility  Act 

This  interim  final  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  Pub.  L.  96-354.  94  Stat.  1164. 
which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  i.e..  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions.  DOE 
has  concluded  that  the  interim  final  rule 
would  only  affect  small  entities  as  they 
apply  for  and  receive  financial 
assistance,  and  does  not  create 
additional  economic  impact  on  small 
entities  as  a  whole.  DOE  certifies  that 
this  interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

VII.  Review  Under  the  Paperwork 
Reduction  Act 

No  information  collection  or 
recordkeeping  requirements  are 
imposed  upon  the  public  by  this  interim 
final  rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980.  44 
use  3501,  et  seq..  or  OMB 
implementing  r^ulations  at  5  CFR  Part 
1320. 


vni, 


Review  Under  the  National 


Envi  ronmental  Policy  Act 

D(  IE  has  concluded  that  this  rule  falls 
into  1  class  of  actions  (categorical 
excli  ision  A5)  that  are  categorically 
excli  ided  &t)m  NEPA  review  because 
they  would  not  individually  or 
cum  datively  have  significant  impact  on 
the  I  uman  environment,  as  determined 
by  ti  e  Department's  regulations  (10  CFR 
Part  1021,  Subpart  D)  implementing  the 
Nati(  nal  Environmental  Policy  Act  of 
19691(42  U.S.C.  4321,  4331-4335,  4341- 
43471  (1976)).  Therefore,  this  rule  does 
not  r  jquire  an  environmental  impact 
state  nent  or  an  environmental 
asses  sment  pursuant  to  NEPA. 

IX.  I  eview  Under  Executive  Order 
12771 

Se  :tion  2  of  Executive  Order  12778 
instr  icts  each  agency  to  adhere  to 
certa  n  requirements  in  promulgating 
new  -egulations  and  reviewing  existing 
regu  ations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
elim  nating  drafting  errors  and  needless 
ambi  juity,  drafting  the  regulations  to 
mini  nize  litigation,  providing  clear  and 
certa  n  legal  standards  for  affected 
cone  net,  and  promoting  simplification 
and  lurden  reduction.  Agencies  are  also 
instr  icted  to  make  every  reasonable 
effor  to  ensure  that  the  regulation 
spec  fies  clearly  any  preemptive  effect, 
effec   on  existing  Federal  law  or 
regu  ation,  and  retroactive  effect; 
desQ  ibes  any  administrative 
proo  sedings  to  be  available  prior  to 
judic  ial  review  and  any  provisions  for 
the  e  diaustion  of  such  administrative 
proo  sedings;  and  defines  key  terms. 
DOEicertifies  that  today's  interim  final 
rule  meets  the  requirements  of  sections 
2  (a)  uid  (b)  of  Executive  Order  12778. 

X.  Pi  blic  Comments 

Inl  Brested  persons  are  invited  to 


parti 


ipate  in  this  rulemaking  by 


subn  itting  data,  vievtfs,  or  argiunents 
with  respect  to  the  changes  set  forth  in 
this  I  lotice.  Three  copies  of  written 
comaients  should  be  submitted  to  the 
address  indicated  in  the  ADDRESSES 
secti  )n  of  this  notice.  All  comments 
recei  ved  will  be  available  for  public 
inspi  (ctioain  the  DOE  Reading  Room, 
Root  1  lE-190.  Forrestal  Building.  1000 
Inde  lendence  Avenue,  SW., 
Was  lington,  D.C.  20585.  between  the 
houik  of  9  a.m.  and  4  p.m.,  Monday 
throagh  Friday,  except  Federal  holidays. 
All  \  rritten  comments  received  by  the 
date  >iven  in  the  DATES  section  vvill  be 
fully  considered.  Any  information 
considered  to  be  confidential  must  be  so 
iden  ified  and  submitted  in  writing,  one 
copjj  only.  Hie  DOE  reserves  the  right 


to  determine  the  confidential  status  of 
the  information  and  to  treat  it  according 
to  our  determination. 

The  Department  has  concluded  that 
this  interim  final  rule  does  not  involve 
a  substantial  issue  of  fact  or  law  and 
that  the  interim  final  rule  should  not 
have  substantial  impact  on  the  nation's 
economy  or  a  large  nimiber  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Pub.  L.  95-91,  the  DOE 
Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  interim 
final  rule. 

List  of  Subjects  in  10  CFR  Part  600 

Accounting;  Administrative  practice 
and  procedure;  Government  contracts; 
Grant  programs;  Indians; 
Intergovernmental  relations;  Loan 
programs;  Lobbying;  Penalties; 
Reporting  and  recordkeeping 
requirements. 

Issued  in  Washington.  DC.'.  October  13. 
1994. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Part  600  of  Chapter  U,  Title 
10  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  600— FINANCIAL  ASSISTANCE 
RULES 

1.  The  authority  citation  for  Part  600 
continues  to  read  as  follows: 

Authority:  Sees.  644  and  646,  Pub.  L.  95- 
91.  91  Stat  599  (42  U.S.C.  7254  and  7256); 
Pub.  L.  97-258.  96  Stat.  1003-1005  (31  U.S.C. 
6301-6308),  unless  otherwise  noted. 

Subparts  C,  D,  and  E  [Redesignated  as 
Subparts  0,  E,  and  C] 

2.  Subparts  C.  D,  and  E  are 
redesignated  as  Subparts  D,  E,  and  C 
respectively,  the  sections  are 
redesignated,  and  the  section  headings 
are  revised  as  follows: 

Subpart  C— Uniform  Admkiistrattve 
Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments 

New  Section  (Subpart  C)  >nd  Old  Section 
(Subpart  E) 

General 

600.200  [600.400]  Purpose  and  scope  of 
this  subpart. 

600.201  (600.401)  Scope  of  Sections 
600.200  through  600.205. 

600.202  [600.4021  Definitions. 

600.203  [600.403]  Applicability. 

600.204  1600.404)  Effect  on  other 
issuances. 
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600.205     (600.405)     AddiHom  and 
Exceptions. 

Pre-Award  Requirements 

600.210  (600.410)    Forms  for  appj>-ing  for 
grants. 

600.211  1600.411)    State  plans. 

600.212  1600.412]     Special  grant  or 
subgrant  conditioos  for  "high  risk" 
recipients. 

Post-Award  RaqsiremeDts 

Financial  Administration 

600.220  (600.420)     Standards  for  financial 
management  systems. 

600.221  1600.421)    Payment. 
60a222     (60a422)     Allowable  costs. 

600.223  (600.423)  Period  of  availability  of 
funds. 

600.224  (600.424)  Matching  or  Cost 
sharing. 

600.225  (60a42S)  Pix)grani  income. 

600.226  (60a426)  Non-F«deial  audit 

Changes,  Property,  and  Subawards 

600.230  (600.430)    Changes. 

600.231  (600.431)    Red  (Hoperty. 

600.232  (60a432>    Equipment 

600.233  (600.433)     Supplies. 

600.234  (600.434)     Cop>Tights. 

600.235  (600.435)    Subawards  to  debarred 
and  suspended  parties. 

600.236  (60a436)    Procurement 

600.237  (600.437)     Subgrants. 

Reports,  Records  Retention,  and  Enforcement 

600.240  (600.440)     Monitoring  and 
reporting  program  performance. 

600.241  (600.441)     Financial  reportiug. 

600.242  (600.442)     Retention  and  arce« 
requirements  for  records. 

600.243  (600.443)    Enforcement 

600.244  (600.444)    Termination  for 
convenience. 

Aftcrtbe-Grant  Requirements 

600.250  (600.450)  Closoout 

600.251  (600.451)  Later  disallowances  and 
adjustments. 

600.252  (600.452)  Collection  of  amounts 
due. 

Entitlements  (ReserwdJ 

Subpart  0— Cooperative  Agreements 

New  Section  (Subpart  D)  and  CM  SectJon 
(Subpart  Q 

600.300     (600.200)  Scope  and     • 

applicability. 

000.301     (600.201)  Definitions. 

600.302  (600.202)  Selection  of  cooperative 
agreement  as  financial  assistance 
instrument. 

600.303  (600.203)  Appticalion  budgetary 
information. 

600.304  (600.204)  Instrument  conversion. 

600.305  (600.205)  Application,  ftmding, 
and  administrative  requirements. 

600.306  (600.20e)  Cost  sharing. 

600.307  1800.207]  Patents,  data,  and 
copyrights. 


Subpart  E— Audits  of  Stats  and  Local 
Governments 

New  Section  (Subpart  E)  and  Old  SectioB 
(Sul^art  D) 

600.400  (600.300)  Scope  and 
applicability. 

600.401  (600.301)  Definitions. 

600.402  (600.302)  Policy. 

600.403  (600.303)  Scope  of  audit 

600.404  (600.304)  Frequency  of  audit 

600.405  (600.305)  Internal  control  and 
compliance  reviews. 

600.406  (600.306)  Subrecipients. 

600.407  (600.307)  RelaHon  to  other  audit 
requirements. 

600.408  (600.306)  Cognizant  agency 
responsibilities. 

600.409  [600.309)  Hlegalactsor 
irregularities. 

600.410  (600.310)  Audit  reports. 

600.411  (600.311)  Audit  resolution. 

600.412  (600.312)  Audit  workpapers  and 
reports. 

600.413  (600.313)  Audit  costs. 

600.414  (600.314)  Sanctions. 

600.415  (600.315)     Auditor  selection. 
600.418    (600.316)    Small  and  minority 

audit  firms. 
600.417     (600.317)     Reporting. 

Part  600  is  further  amended  as  set 
forth  below: 

§600.2    [Amended] 

5.  Section  600.2(g)(l)Ci)  is  amended  by 
adding  to  the  Federal  Register  citation 
in  parentheses  "as  amended  by  58  FR 
62992,  Nov.  29, 1993"  beCora  the  closing 
parenthesis  and  §  600.2(g)(l)Ui)  is 
amended  by  adding  to  the  Federal 
Register  citation  in  parentheses  "and  58 
FR  58393,  July  26, 1993"  before  the 
closing  parenthesis. 

§600.4    [Amended] 

6.  Section  600.4  is  amended  as 
follows: 

A.  In  paragraph  (a)(l)(second 
sentence)  revise  "§§  600.105  and 
600.412"  to  read  "§§600.114  and 
600.212":  and 

B.  In  paragraphs  (c)(2)(i)(second 
sentence)  and  (c)(3)(second  sentence) 
revise  "§600.207"  to  read  "§600.307". 

§600.5    [Amended] 

7.  Section  600.5(first  sentence)  is 
amended  by  adding  "(as  codified  at  31 
U.S.C.  6301-6306)"  after  "Public  Law 
95-224". 

§600.7    [Amended) 

8.  Section  600.7(b)(2)(first  sentence, 
parenthetical  phrase)  is  amended  by 
revising  "§  600.106(b)"  to  read 

"§  600.31(b)". 

§600.9    [Amended] 

9.  Section  600.9(c)(19)(second 
sentence,  parenthetical  phrase)  is 
amended  by  revising  "§  600.1093"  to 
read  "§  600.127". 


§60aiO    [Amended] 

10.  Section  600.10(e)(3)(parenthetical 
phrase)  is  amended  by  revising 

"§§  600.31. 600.102,  and  600.203"  to 
read  "§§600.31,  600.112.  and  600.303". 

§600.14    [Amended] 

11.  Section  600.14(c)  is  amended  by 
removing  "(PR-132)"  and  revising 
"Procurement,  Assistance  and  Program 
Management"  to  read  "Procurement  and 
Assistance  Management". 

§600.15    [Amended) 

12.  Section  600.15(b)(4)  is  amended 
by  removing  "(MA-942)"  and  revising 
"Procurement  and  Assistance 
Management  Directorate"  to  read 
"Office  of  Procurement  and  Assistance 
Management". 

§eoa»    [Amended] 

13.  Section  600.20{c){ first  sentence)  is 
amended  by  revising  "§  600.103(g). 
§600.32  or  §  600.442(b)"  to  read 
"§600.32.  §  600.125(e)  or  §600^30." 

§600.25    [Amended] 

14.  Section  600.25(d)(second 
sentence)  is  amended  by  revising 
"§  600.124  and  §  600.442"  to  read 
"§§600.153  and  60a242 ". 

§600.26    [Amendecq 

15.  Section  600.26  is  amended  as 
follows: 

A.  In  paragraph  (dKlKi),  revise 
"§  600.105  or  §  600.412"  to  read 
"§600.114  or  §600.212". 

B.  In  paragia^  (dMl)(ii).  revise 
"§600.406"  to  read  "§600.206". 

C.  In  paragraph  (d){l)(iii),  revise 
■§§  600.103,  600.114.  600.422,  or 

600.430"  to  read  "§§600.125. 600.127, 
600.222,  or  600.230". 

D.  In  paragraph  (d)(l)fiv),  revise 
"§§  600.121(b)  (1).  (2),  (3)  or  (5);  or 
§600.443  (a)(1),  (a)(3)  for  suspensions 
only;  or  §  600.443(a)(4)"  to  read 
"§§600.122(n);  §  600.162(a)  (1).  (3)  for 
suspensions  only,  (4);  or  §  600.243 
{a)(l),  (a)(3)  for  suspensions  only;  or 
§600.243  (a)(4)". 

E.  In  paragraph  (d)(l)(v),  revise 

"§  600.112(g).  §  600.119,  or  §  600.436' 
to  read  "§  600.122(h),  §§  500.140 
through  600.149,  §600.221  (gj  or 
§  600.236". 

§600.28    [Amended] 

16.  Section  600.28  is  amended  as 
follows: 

A.  In  paragraph  (a)(3),  revise 

*§  600.121(b)  or  §  600.443(a)"  to  reed 
"§  600. 122(n).  §  600.162(a).  or 
§  600.243(a)". 

B.  In  paragraph  (b)  (introductory 
paragraph),  revise  "§  600.121(b)  or 
§  600.443(a)"  to  read  "§  600.1 22{n), 
§  600.162fa).  or  §  60a.243(a)**. 
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17.  Section  600.29  is  amended  as 
follows: 

A.  In  paragraph  (a)(1),  revise 
"§  600.121  or  §  600.28"  to  read 
"§600.28,  §600.122(n),  §  600.162(a)  or 
§  600.243(a)". 

B.  In  paragraph  (b)  (introductory 
paragraph),  revise  "§  600.121(c)  or 

§  600.28"  to  read  "§  600.28.  §  600.162(a) 
or  §  600.243(a)"  and  revise  "§  600.121(a) 
or  §  600.28(a)"  to  read  "§  600.28(a), 
§  600.162(a)  or  §  600.243(a)". 

C.  In  paragraph  (b)(5),  revise 

"§  600.123"  to  read  "§§  600.170  through 
600.173  and  §§600.250  through 
600.252". 

D.  In  paragraph  (d),  revise  "§600.121 
or  §  600.28"  to  read  "§  600.28. 

§§  600.160  through  600.162  or 
§§  600.243  through  600.244". 

E.  In  paragraph  (f),  revise  "§600.121 
or  §  600.28"  to  read  "§  600.28, 

§§  600.160  through  600.162  or 
§§  600.243  through  600. 244". 

§600.31    [Anwnded] 

18.  Section  600.31  is  amended  as 
follows: 

A.  In  paragraph  (b)  (introductory  text, 
parenthetical  phrase),  revise 

"§  600.102(c)"  to  read  '§  600.112(c)  and 
§  600.210(b)". 

B.  In  paragraph  (b)(1),  remove  the 
parenthetical  phrase  "(see 

§  600.115(d)(1))". 

C.  In  paragraph  (d)(1).  revise 

"§  600.125(d)  '  to  read  "§  600.181(d)". 

D.  In  paragraph  (f)(4).  revise  "SBIR 
award  (see  §  600.125(c))  '  to  read  "SBIR 
awards  (see  §  600.181(c))". 

§600.32    (AmaiKtod] 

19.  Section  600.32(c)(1)  (parenthetical 
phrase)  is  amended  by  revising  "(See 
§600.116)"  to  read  "(See  §600.152  and 
§600.241)". 

§600.33    [Amended] 

20.  Section  600.33(b)(2)  is  amended, 
in  clause  paragraph  (e)(2)  of  PATENT 
RIGHTS  (SHORT  FORM),  by  revising 
•§600.118(b)(l)"toread 

"§  600.33(b)(1)-. 

§600.200    [Amended]    . 

21.  Section  600.200(c)  is  amended  in 
the  first  sentence  by  revising 

•  §  600.121"  to  read  "§  600.162  and 
§  600.243."  revising  in  the  second 
sentence  "§600.123"  to  read 
••§§  600.170  through  600.173  and 
§§  600.250  dirough  600.252."  and 
revising  in  the  first  and  second 
sentences  "§600.205"  to  read 
■  §600.305". 

§600.202    [Amended] 

.  22.  Section  600.202(b)(l)(iii)  is 

amended  by  revising  "§  600.122  does" 


to  read  "§§600.160  through  600.162  and 
§§  600.243  and  600.244  do". 

S(  10.203    [Amended] 

!3.  Section  600.203  is  amended  by 
re  ising  "§600.102"  to  read  "§600.112" 
in  all  occurrences. 

§6)0.205    [Amended] 

14.  In  thcf' first  sentence,  "Subpart  E" 
is  Bvised  to  read  "Subpart  C". 

§C  )0.206   [Amended] 

15.  Section  600.206  is  amended  as 
fol  lows: 

i.  In  the  introductory  text,  revise 
"S  500.107  or  §  600.424"  to  read 
"§500.123  or  §600.224". 

\.  In  paragraph  (c),  re,vise 
"§  500.107(c)  or  §  600.424"  to  read 
"§  600.123  or  §600.224". 

§6)0.207    [Amended] 

;  6.  §  600.207(b)(1)  is  amended  by 
revising  "§  600.118(b)(1)"  to  read 
'§JB00.33(b)(l)"  in  the  first  and  second 
sei  itences  and  revising  "§  600.118"  to 
rej  d  '§600.33"  in  the  third  sentence. 

§6K).302    [Amended] 

7.  Section  600.302(d)  is  amended  by 
re^  ising  "§§  600.25.  600.124.  and 
604).271"  to  read  "§§600.25, 600.153, 

1.242,  and  600.305". 


60) 


§6)0.303    [Amended] 

;  :8.  Section  600.303(c)(second 
sei  tence)  is  amended  by  revising 
"§  i  600.120(c)  and  600.271"  to  read 
§  i  600.126,  600.226.  and  600.305". 

§6)0.306    [Amended] 

9.  Sections  600.306(a)  and  (b)  are 
am  ended  by  revising  "§  600.120(c)"  to 
rejd'§  600.126(a)". 

§610.314    [Amended] 

:  0.  Section  600.314(b)(intrdductory 
pa  agraph)  is  amended  by  revising 

§  500.121"  to  read  "§§600.162  and 
60  1.243". 

§6  10.441    [Amended] 

;  1.  Section  600.441(e)(2)(i)(second 
sei  tence)  is  amended  by  revising 
"§  j00.41(b)(3)  and  (4)"  to  read 
'§50a241(b)(3)and(4)". 

'.  2.  Subpart  B  of  Part  600  is  revised  to 
rej  d  as  set  forth  below: 

Su  ipart  B— Uniform  Administrative 
Re  luirements  for  Grants  and  Coo|>erative 
Agreements  With  Institutions  of  Higher 
Edjication,  Hospitals,  Other  Non-ProfIt 
Or  lanizations  and  Commercial 
Or  anizations 

Ge  leral 

Se<s. 

601.100  Purpose. 

60<.10l  Definitions. 

601.102  Effiect  on  other  issuances. 


600.103  Deviations. 

600.104  Subawards. 

Pre-Award  Requirements 

600.110  Purpose. 

600.111  Pre-award  policies. 

600.112  Forms  for  applying  for  Federal 
assistance. 

600.113  Debarment  and  suspension. 

600.114  Special  award  conditions. 

600.115  Metric  system  of  measurement. 

600.116  Resource  Conservation  and 
Recovery  Act. 

600.117  Certifications  and  representations. 

Post>Award  Requirements 

Financial  and  Program  Management 

600.120  Purpose  of  financial  and  program 
management. 

600.121  Standards  for  financial  management 
systems. 

600.122  Payment. 

600.123  Cost  sharing  or  matching, 

600.124  Program  income. 

600.125  Revision  of  budget  and  prt^ram 
plans. 

600.126  Non-Federal  audits. 

600.127  Allowable  costs. 

600.128  Period  of  availability  of  funds. 

Property  Standards 

600.130  Piupose  of  property  standards. 

600.131  Insurance  coverage. 

600.132  Real  property. 

600.133  Federally-owned  and  exempt 
property. 

600.134  Equipment. 

600.135  Supplies  and  other  expendable 
property. 

600.136  Intangible  property. 

600.137  Property  trust  relationship. 

Procurement  Standards 

600.140  Purpose  of  procurement  standards. 

600.141  Recipient  responsibilities. 

600.142  Codes  of  conduct. 

600.143  Competition. 

600.144  Procurement  procedures. 

600.145  Cost  and  price  analysis. 

600.146  Procurement  records. 

600.147  Contract  administration. 

600.148  Contract  provisions. 

600.149  Resource  Conservation  and 
Recovery  Act  (RCRA) 

Reports  and  Records 

600.150  Purpose  of  reports  and  records. 

600.151  Monitoring  and  reporting  program 
performance. 

600.152  Financial  reporting. 

600.153  Retention  and  access  requirements 
for  records. 

Termination  and  Enforcement 

600.160  Purpose  of  termination  and 
enforcement. 

600.161  Termination. 

600.162  Enforcement. 

After-the-Award  Requirements 

600.170  Purpose. 

600.171  Closeout  procedures. 

600.172  Subsequent  adjustments  and 
continuing  responsibilities. 

600.173  Collection  of  amounts  due. 
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AddittoMll 

600.180  Purpose. 

600.181  Special  provisions  Car  Small 
Business  Innovation  Research  Grants. 

Appendix  A  to  Subpart  B  of  Part  600— 
Contract  Provisions 

Subpart  B— Unifonn  AtfministatiM 
RequirMiMfits  for  Grants  and 
Cooperative  Agreements  With 
Institutions  of  Higher  EdueMion, 
Hospitals,  Other  Non-Profit 
Organlzattons  and  Conunercial 
Organizations. 

General 

SeoaiOO   Purpose. 

This  Subpart  implements  OMB 
Qrcular  A-llO  and  establishes  unifonn 
administrative  requirements  for  grants 
and  agraements  awarded  to  institutions 
of  higher  education,  hospitals,  and  other 
non-profit  and  commercial 
organizations.  It  also  esUblishes  rules 
governing  subawards  to  institutions  of 
higher  education,  hospitals,  and  non- 
profit and  commerciai  organizations 
(including  grants  and  cooperative 
agreements  administered  by  State,  local 
and  Indian  Tribal  governments). 

60aiO1    OefMtkMts. 

Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provialon  of 
funds  for 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subrecipients,  and  other 
pavees;  and, 

(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

Accrued  income  means  the  sum  of: 

(1)  Earnings  during  a  given  period 
from  services  performed  by  the 
recipient,  and  goods  and  other  tangible 
property  delivered  to  purchasers,  and 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  reqtiired  by  the 
recipient. 

Acquisition  cost  of  equipment  means 
the  net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charg'is, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient's 
regular  accounting  practices. 

Advance  means  a  payment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 


its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award  means  finmcial  assistance  that 
provides  suppcvt  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  omer  agreements  in 
the  form  of  money  or  property  ha  lieu 
of  money,  by  DOE  to  an  eligible 
recipient.  The  term  does  not  includes 
technical  assistance,  vAach  provides 
services  instead  of  money;  other 
assistance  in  the  form  of  loans,  loan 
guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  be  entered  into  and 
administered  under  procurement  lavn 
and  regulations. 

Casn  contributioifs  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

Closeout  means  the  process  by  which 
DOE  determines  that  all  appUcable 
administrative  actions  and  all  required 
work  of  the  award  have  been  completed 
by  the  recipient  and  DOE. 

Contract  means  a  procurement 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract 

Cost  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not 
borne  by  DOE. 

Date  of  completion  means  the  date  on 
which  aU  work  under  an  award  is 
completed  or  the  date  on  the  avard 
document,  or  any  supplement  or 
amendment  th«eto,  on  which  EXDE 
sponsorship  ends. 

Disallowed  costs  means  those  charges 
to  an  award  that  the  DOE  determines  to 
be  unallowable,  in  accordance  with  the 
applicable  Federal  cost  principles  or 
other  terms  and  conditions  contained  in 
the  award. 

Equipment  means  tangible 
nonexpendable  personcd  property 
including  exempt  property  charged 
directly  to  the  award  having  a  useful  biie 
of  more  than  one  year  and  an 
acquisition  cost  of  $5000  or  more  per 
unit.  However,  consistent  with  recipient 
pohcy,  lower  limits  may  be  established. 
Excess  property  means  property  under 
the  control  of  any  Federal  awarding 
agency  that,  as  determined  by  the  head 
thereof,  is  no  longer  required  for  its 
needs  or  the  discharge  of  its 
responsibilities. 

Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  funds,  where  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  recipient 
without  further  obhgation  to  the  Federal 
Government.  An  example  of  exempt 
property  authority  is  contained  in  the 


Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  &306).  for 
property  acquired  under  an  award  to 
conduct  basic  or  applied  researcii  by  a 
non-profit  institution  of  higher 
education  or  non-profit  organization 
whose  principal  purpose  is  conducting 
scientific  reseaich. 

f  edera7  awardjng  agency  means  the 
Federal  agency  that  provides  an  award 
to  the  recipient. 

Federal  fands  authorized  means  the 
total  amount  of  Federal  funds  obligated' 
by  the  Federal  Government  for  use  by 
the  recipient.  This  amount  may  include 
any  authorized  carryover  of  unobhgated 
funds  from  prior  funding  periods  ^en 
permitted  by  agency  regulations  or 
agency  implementing  instructions. 

Federal  share  of  real  property, 
equipment,  or  suj^lies  means  that 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  fonds. 

Funding  period  or  budget  period 
means  the  period  of  time  when  DOE 
funding  is  avaikble  for  obhgation  by  the 
recipient 

Intangible  property  and  debt 
instruments  means,  but  is  not  hmited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instruments  of  property 
ownerahip,  whether  considered  tangible 
or  intangible. 

Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  foture  period. 

Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  inciured,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  d'x;pease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 
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Personal  property  means  property  of 
any  kind  except  real  property.  It  may  be 
tangible,  having  physical  existence,  or 
intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities.     - 

Prior  approval  means  written 
approval  by  a  contracting  officer 
evidencing  prior  consent. 

Program  income  means  gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award  (see 
exclusions  in  §§600.124  (e)  and  (h)). 
Program  income  includes,  but  is  not 
limited  to,  income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  DOE  funds  is  not 
program  income.  Except  as  otherwise 
provided  in  this  Subpart,  program 
regulations,  or  the  terms  and  conditions 
of  the  award,  program  income  does  not 
include  the  receipt  of  principal  on 
loans,  rebates,  credits,  discounts,  etc..  or 
interest  earned  on  any  of  them. 

Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

Project  period  means  the  period 
established  in  the  award  dociunent 
during  which  DOE  sponsorship  begins 
and  ends. 

Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instruments. 

Real  property  means  land,  including 
land  improvements.'structures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment. 

Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  DOE  to  carry  out  a  project  or 
program.  The  term  includes  public  and 
private  institutions  of  higher  education, 
public  and  private  hospitals,  and  other 
quasi-public  and  private  non-profit 
organizations  such  as,  but  not  limited 
to,  community  action  agencies,  research 
institutes,  educational  associations,  and 
health  centers.  The  temv shall  include 
commercial  organizations  which  are 
recipients,  subrecipients,  or  contractors 
or  subcontractors  of  recipients  or 
subrecipients.  The  term  does  not 
include  government-owned  contractor- 
operated  facilities  or  research  centers 
providing  continued  support  for 
mission-oriented,  large-scale  programs 


that  lare  govenunent-owned  or 
controlled,  or  are  designated  as 
federally-funded  research  and 
development  centers. 

Risearcb  and  development  means  all 
resejtrch  activities,  both  basic  and 
appfied.  and  all  development  activities 
thatjare  supported  at  universities, 
colli  ges.  and  other  non-profit 
inst  tutions.  "Research"  is  defined  as  a 
syst  imatic  study  directed  toward  fuller 
sciei  itific  knowledge  or  understanding 
of  tl  e  subject  studied.  "Development"  is 
the  j  ystematic  use  of  knowledge  and 
understanding  gained  from  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
incljiding  design  and  development  of 
prototypes  and  processes.  The  term 
research  also  includes  activities 
involving  the  training  of  individuals  in 
research  techniques  where  such 
activities  utilize  the  same  facilities  as 
other  research  and  development 
activities  and  where  such  activities  are 
not  Included  in  the  instruction  function. 

Small  award  means  a  grant  or 
coogerative  agreement  not  exceeding 
the  iinall  purchase  threshold  fixed  at  41 
U.Sfc.  403(11)  (currently  $25,000). 

S^bawa^d  means  an  award  of 
fmancial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subip:ipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
evei  if  the  agreement  is  called  a 
coni  ract,  but  does  not  include 
pro(  urement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"aw  u-d"  above. 

Si  ibrecipient  means  the  legal  entity  to 
whi  :h  a  subaward  is  made  and  which 
is  a(  countable  to  the  recipient  for  the 
use  >f  the  funds  provided.  The  term 
may  include  foreign  or  international 
orga  nizations  (such  as  agencies  of  the 
Uni  ed  Nations). 

S  \pplies  means  all  personal  property 
exc  ading  equipment,  intangible 
pro  lerty.  and  debt  instruments  as 
defi  led  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
acti  ally  reduced  to  practice  in  the 
per  Drmance  of  work  under  a  funding 
agre  ement  ("subject  inventions"),  as 
defi  led  in  37  CFR  Part  401.  "Ri^ts  to 
lnv<  ntions  Made  by  Nonprofit 
Org  inizations  and  Small  Business  Firms 
Un(  er  Government  Grants.  Contracts, 
and  Cooperative  Agreements." 

S  tspension  means  an  action  by  DOE 
thai  temporarily  withdraws  DOE 
spo  isorship  under  an  award,  pending 
con  ective  action  by  the  recipient  or 
pen  ling  a  decision  to  terminate  the 


award  by  the  DOE.  Suspension  of  an 
award  is  a  separate  action  bom 
suspension  under  DOE  regulations 
implementing  E.O.'s  12549  and  12689. 
"Debarment  and  Suspension"  (see  10 
CFR  Part  1036). 

Termination  means  the  cancellation 
of  DOE  sponsorship,  in  whole  or  in  part, 
under  an  agreement  at  any  time  prior  to 
the  date  of  completion. 

Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unliquidated  obligations,  for  financial 
reports  prepared  on  a  cash  basis,  means 
the  amount  of  obligations  incurred  by 
the  recipient  that  have  not  been  paid. 
For  reports  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
amount  of  obligations  inclined  by  the 
recipient  for  which  an  outlay  has  not 
been  recorded. 

Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  DOE 
that  has  not  been  obligated  by  the 
recipient  and  is  determined  by 
deducting  the  cumulative  obligations 
from  the  cumulative  funds  authorized. 

Unrecovered  indirect  cost  means  the 
difference  between  the  amount  awarded 
and  the  amount  which  could  have  been 
awarded  under  the  recipient's  approved 
negotiated  indirect  cost  rate. 

Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§600.102   Effect  on  Other  issuances. 

For  awards  subject  to  this  Subpart,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  Subpart  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §600.4. 

§600.103    Deviations. 

The  deviation  provisions  of  §  600.4 
apply  to  this  Subpart. 

§600.104    Subawards. 

Unless  sections  of  this  Subpart 
specifically  exclude  subrecipients  from 
coverage,  all  DOE  recipients,  including 
State,  local  and  Indian  tribal 
governments,  shall  apply  the  provisions 
of  this  Subpart  to  subrecipients 
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performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals,  other  non-profit 
organizations  or  commercial 
organizations.  Thus,  this  Subpart  is 
applicable  to  those  types  of 
organizations  regardless  of  the  type  of 
recipient  receiving  the  primary  award. 
State  and  local  government 
subrecipients  are  subject  to  the 
provisions  of  10  CFR  part  600,  Subpart 
C.  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments." 

Pre-Award  Requirements 
§600.110    Purpose. 

Sections  600.111  through  600.117 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  DOE  awards. , 

§  600.1 1 1    Pre-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each 
instance,  the  DOE  shall  decide  on  the 
appropriate  award  instrument  (i.e., 
grant,  cooperative  agreement,  or 
contract).  The  Federal  Grant  and 
Cooperative  Agreement  Act  (31  U.S.C. 
6301-08)  governs  the  use  of  grants, 
cooperative  agreements  and  contracts.  A 
grant  or  cooperative  agreement  shall  be 
used  only  when  the  principal  purpose 
of  a  transaction  is  to  accomplish  a 
public  purpose  of  support  or 
stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(b)  PubUc  Notice  and  Priority  Setting. 
DOE  will,  whenever  practical,  notify  the 
pubhc  of  its  intended  funding  priorities 
for  discretionary  grant  programs,  unless 
funding  priorities  are  establirfied  by 
Federal  statute. 

§  600.1 1 2    Fomis  for  applying  for  Federal 
assistance. 

(a)  General.  An  application  for  an 
award  shall  be  on  the  form  or  in  the 
format  specified  in  a  program  rule,  in 
the  solicitation,  or  in  these  regulations 
(see  Section  600.10).  When  the  SF-424 
form  is  not  used,  DOE  shall  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.0. 12372. 


DOE  may  also  require  applicants  to 
complete — 

(1)  The  Notice  of  Energy  RD&D  Project 
(DOE  Form  538)  if  the  application  is  for 
a  research,  development,  or 
demonstration  project;  or 

(2)  The  Federal  Assistance 
Management  Summary  Report  (DOE  F 
4600.5)  or  the  Federal  Assistance 
Milestone  Plan  (DOE  F  4600.3)  as  a 
baseline  plan  in  accordance  with  the 
terms  and  conditions  of  award  if 
required  by  program  rule  or  the 
solicitation.  If  a  solicitation  other  than 
a  program  rule  requires  the  use  of  one 
or  both  of  these  forms,  the  solicitation 
shall  contain  an  explanation  of  how  the 
information  to  be  provided  relates  to  the 
objectives  of  the  program. 

(b)  Budgetary  information.  DOE  may 
request  and  the  apphcant  shall  submit 

•  the  minimum  budgetary  information 
necessary  to  evaluate  the  costs  of  the 
proposed  project. 

(1)  Applicants  for  research  awards, 
other  than  State,  local,  or  Indian  tribal 
governments,  will  use  DOE  budget 
forms  ERF  4620.1  and  ERF  4620.1A.  All 
other  applicants  shall  use  the  budget 
formats  established  in  the  solicitation  or 
program  regulations. 

(2)  IX)E  may,  subsequent  to  receipt  of 
an  application,  request  additional 
information  from  an  applicant  when 
necessary  for  clarification  or  to  make 
informed  preaward  determinations. 

(c)  Continuation  and  renewal 
applications.  DOE  may  require  that  an 
application  for  a  continuation  or 
renewal  award  (see  §600.31  (b)  and  (c)) 
be  made  in  the  format  or  on  the  forms 
authorized  by  paragraphs  (a)  and  (b)  of 
this  section. 

§  600.1 1 3    Debarment  and  suspension. 
Recipients  shall  comply  with  the 
nonprocurement  debarment  and 
suspension  common  rule  implementing 
E.O.'s  12549  and  12689,  "Debarment 
and  Suspension,"  10  CFR  Part  1036. 
This  common  rule  restricts  subawards 
and  contracts  vdth  certain  parties  that 
are  debarred,  suspended  or  othenvise 
excluded  bom  or  ineligible  for 
participation  in  Federal  assistance 
programs  or  activities. 

§600.114    Special  award  conditions. 

(a)  If  an  appUcant  or  recipient  has  a 
history  of  poor  performance,  is  not 
financially  stable,  has  a  management 
system  that  does  not  meet  the  standards 
prescribed  in  this  Subpart,  has  not 
conformed  to  the  terms  and  conditions 
of  a  previous  award,  or  is  not  otherwise 
responsible,  DOE  may  impose 
additional  requirements  as  needed, 
without  regard  to  the  deviation 
provisions  of  §  600.4.  Such  applicant  or 


recipient  will  be  notified  in  writing  as 
to  the  nature  of  the  additional 
requirements,  the  reason  why  the 
additional  requirements  are  being 
imposed,  the  nature  of  the  corrective 
action  needed,  and  the  time  allowed  for 
completing  the  corrective  actions. 
Reconsideration  of  the  additional 
requirements  may  be  requested  at  any 
time.  Any  special  conditions  shall  be 
promptly  removed  once  the  conditions 
that  prompted  them  have  been 
corrected. 

(b)  A  recipient  may  place  a  special 
restrictive  condition,  as  specified  in 
paragraph  (a)  of  this  section,  in  a 
subaward.  In  any  such  case,  the 
recipient  must  notify  EXDE  in  writing 
within  15  days  of  the  subaward.  DOE 
shall  decide  whether  to  notify  OMB  and 
other  interested  parties. 

§600.115    Metric  system  of  measurement 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  estabUsh  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  wrill  be  used  in 
the  agency's  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  Ukely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
federally-funded  activities.  DOE  will 
follow  the  provisions  of  E.0. 12770. 
"Metric  Usage  in  Federal  Government 
Programs." 

§  600.1 16    Resource  ConservatkMi  and 
Recovery  Act 

Under  the  Act  (Pub.  L.  94-580 
codified  at  42  U.S.C.  6962),  any  State 
agency  or  agency  of  a  political 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  must 
comply  with  Section  6002.  Section  6002 
requires  that  preference  be  given  in 
procurement  programs  to  the  purchase 
of  specific  products  containing  recycled 
materials  identified  in  guidelines 
developed  by  the  Environmental 
Protection  Agency  (EPA)  (40  CFR  Parts 
247-254).  Accordingly.  State  and  local 
institutions  of  higher  education, 
hospitals,  and  non-profit  organizations 
that  receive  direct  Federal  awards  or 
other  Federal  funds  shall  give 
preference  in  their  procurement 
programs  funded  with  Federal  funds  to 
the  piuchase  of  recycled  products 
pursuant  to  the  EPA  guidelines. 
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S60ai17    Certifications  and 
representations. 

Unless  prohibited  by  statute  or 
codiHed  regulation,  each  Federal 
awarding  agency  is  authorized  and 
encouraged  to  allow  recipients  to 
submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients'  compliance  with 
the  pertinent  requirements. 

Post-Award  Requirements 

Financial  and  Pmgram  Management 

§  600.1 20    Purpose  of  financial  and 
program  management 

Sections  600.121  through  600.128 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

§600.121    Standards  (or  financial 
management  systems. 

(a)  Recipients  shall  relate  financial 
data  to  performance  data  and  develop 
unit  cost  information  whenever 
practical.  For  awards  that  support 
research,  it  should  be  noted  that  it  is 
generally  not  appropriate  to  develop 
unit  cost  information. 

(b)  Except  for  the  provisions  of 
600.121(f)  and  600.181,  recipients' 
financial  management  systems  shall 
provide  for  the  following: 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirements  set  forth  in 

§  600.152.  If  a  DOE  award  requires 
reporting  on  an  accrual  basis  fit)m  a 
recipient  that  maintains  its  records  on 
other  than  an  accrual  basis,  the  recipient 
shall  not  be  required  to  establish  an 
accrual  accounting  system.  These 
recipients  may  develop  such  accrual 
data  for  their  reports  on  the  basis  of  an 
analysis  of  the  documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  imobligated 
balances,  assets,  outlays,  income  and 
interest. 


;j 


(a  Effective  control  over  and 
acc(  untabihty  for  all  funds,  property 
and  other  assets.  Recipients  shall 
ade(  uately  safeguard  all  such  assets  and 
assi  re  they  are  used  solely  for 
autl  orized  putposes. 

(41  Comparison  of  outlays  with  budget 
amo  unts  for  each  award.  Whenever 
app:  opriate,  financial  information 
shoi  Id  be  related  to  performance  and 
unit  cost  data.  As  discussed  in 
para  graph  (a)  of  this  section,  unit  cost 
data  is  generally  not  appropriate  for 
awa  ds  that  support  research. 

(5  Written  procedures  to  minimize 
the  ime  elapsing  between  the  transfef  of 
fun<  s  to  the  recipient  from  the  U.S. 
Trej  sury  and  the  issuance  or 
rede  mption  of  checks,  warrants  or 
payi  aents  by  other  means  for  program 
pur  OSes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Mar  agement  Vmprovement  Act  (CMIA) 
(Pul .  L.  101-453)  govern,  payment 
met  Lods  of  State  agencies, 
inst  umentalities,  and  fiscal  agents  shall 
be  c  )nsistent  with  CMlA  Treasury-State 
Agn  ements  or  the  CMIA  default 
pro(  edures  codified  at  31  CFR  Part  205, 
"  Wi  iidrawal  of  Cash  from  the  Treasury 
for  i  idvances  under  Federal  Grant  and 
Othi  r  Programs." 

(6  Written  procedures  for 
dete  "mining  the  reasonableness, 
alio  ability  and  allowability  of  costs  in 
acc(  rdance  with  the  provisions  of  the 
app  icable  Federal  cost  principles  and 
the  1  erms  and  conditions  of  the  rfWard. 

(7  Accounting  records  including  cost 
accc  unting  records  that  are  supported 
by  s  )urce  documentation. 

(c  Where  the  Federal  Government 
guaj  antees  or  insures  the  repayment  of 
mor  ey  borrowed  by  the  recipient,  the 
Con  racting  Officer,  at  his  or  her 
disc  retion,  may  require  adequate 
bom  ling  and  insurance  if  the  bonding 
and  insurance  requirements  of  the 
reci  )ient  are  not  deemed  adequate  to 
prot  3ct  the  interest  of  the  Federal 
Gov  "mment. 

(c  I  The  Contracting  Officer  may 
reqi  ire  adequate  fidelity  bond  coverage 
wh€  re  the  recipient  lacks  sufficient 
cov(  rage  to  protect  the  Federal 
Gov  jrnmenfs  interest. 

(e  Where  bonds  are  required  in  the 
situ  itions  described  in  §§600.121  (c) 
and  (d).  the  bonds  shall  be  obtained 
ft'on  I  companies  holding  certificates  of 
autl  ority  as  acceptable  sureties,  as 
prescribed  in  31  CFR  Part  223.  "Sxu^ty 
Conipanies  Doing  Business  with  the 
Unijed  States." 

(f  Individuals  whose  financial 
mai  agement  systems  do  not  meet  the 
mir  mum  standards  of  §600.121  (b) 
sha  1  maintain  a  separate  bank  account 
for  (  eposit  of  award  or  subaward  funds. 


Disbursements  by  the  recipient  or 
subrecipient  ft-ora  this  account  shall  be 
supported  by  source  documentation 
such  as  canceled  checks,  paid  bills, 
receipts,  payrolls,  etc. 

600.122    Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
with  Treasury-State  CMIA  agreements 
or  default  procedures  codified  at  31  CFR 
Part  205. 

(b)  Recipients  will  be  paid  in  advance, 
provided  they  maintain  or  demonstrate 
the  willingness  to  maintain: 

(1)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the 
recipient,  and 

(2)  Financial  management  systems 
that  meet  the  standards  for  fund  control 
and  accountability  as  established  in 

§  600.121.  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  shall 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
DOE  to  the  recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to.  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  Part  205. 

(3)  Recipients  may  submit  requests  for 
advances  and  reimbursements  at  least 
monthly  when  electronic  fund  transfers 
are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270,  "Request  for  Advance  or 
Reimbursement."  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  DOE  instructions 
for  electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph- (b)  of  this  section  cannot  be 
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met.  DOE  may  also  use  this  method  on 
any  construction  agreement,  or  if  the 
major  portion  of  the  construction  project 
is  accomplished  through  private  market 
financing  or  Federal  loans,  and  the 
Federal  assistance  constitutes  a  minor 
portion  of  the  project. 

(1)  When  the  reimbursement  method 
is  used.  DOE  shall  make  payment 
within  30  days  after  receipt  of  the 
billing,  unless  the  billing  is  improper. 

(2)  Recipients  are  authorized  to 
submit  requests  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  DOE 
has  determined  that  reimbursement  is 
not  feasible  because  the  recipient  lacks 
sufficient  working  capital,  DOE  may 
provide  cash  on  a  working  capital 
advance  basis.  Under  this  procedure, 
DOE  advances  cash  to  the  recipient  to 
cover  its  estimated  disbursement  needs 
for  an  initial  period  generally  geared  to 
the  recipient's  disbursing  cycle. 
Thereafter,  DOE  reimburses  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  will  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipients 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refimds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute,  DOE  will  not  withhold 
payments  for  proper  charges  made  by 
recipients  at  any  time  during  the  project 
period  unless  paragraph  (h){l)  or  (h)(2) 
of  this  section  apply. 

(1)  A  recipient  nas  failed  to  comply 
with  the  project  objectives,  the  terms 
and. conditions  of  the  award,  or  DOE 
reporting  requirements. 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United 
States.  Under  suc^  conditions,  the 
Federal  awarding  agency  may,  upon 
reasonable  notice,  inform  the  recipient 
that  payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated.  Before 
withholding  any  payment,  DOE  shall 
notify  the  recipient  that  payments  shall 
not  be  made  for  obUgations  incurred 
after  a  specified  date,  which  shall 
ordinarily  be  no  sooner  than  30  days 
from  the  date  of  the  notice,  until  the 
recipient  corrects  the  noncompliance  or 


pays  the  indebtedness  to  the  Federal 
government. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section,  DOE 
shall  not  require  separate  depository 
accounts  for  funds  provided  to  a 
recipient  or  establish,  any  eligibility 
requirements  for  depositories  for  funds 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obligation  and  expenditure 
of  funds. 

(2)  Advances  of  Federal  fimds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  are  encouraged  to 
use  women-owned  and  minority-owned 
banks  (a  bank  which  is  owned  at  least 
50  percent  by  women  or  minority  group 
members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  imless  paragraph  (k) 
(1),  (2)  or  (3)  of  this  section  apply. 

(1)  The  recipient  receives  less  than 
5120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources'. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
the  HHS  Payment  Management  System 
through  an  electronic  medium  such  as 
the  FEDWIRE  Deposit  system. 
Recipients  which  do  not  have  this 
capability  should  use  a  check.  The_ 
address  is  the  Department  of  Health  and 
Human  Services,  Payment  Management 
System,  P.O.  Box  6021,  Rockville,  MD 
20852.  Interest  amounts  up  to  $250  per 
year  may  be  retained  by  the  recipient  for 
administrative  expense.  State 
universities  and  hospitals  shall  comply 
with  CMIA,  as  it  pertains  to  interest.  If 
an  entity  subject  to  CMIA  uses  its  own 
funds  to  pay  pre-award  costs  for 
discretionary  awards  without  prior 
written  approval  from  the  Federal 
awarding  agency,  it  waives  its  right  to 
recover  the  interest  under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
Subpart,  only  the  following  forms  shall 
be  authorized  for  the  recipients  in 


requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  Each  Federal  awarding 
agency  shall  adopt  the  SF-270  as  a 
standard  form  for  all  nonconstruction 
programs  when  electronic  funds  transfer 
or  predetermined  advance  methods  are 
not  used.  Federal  awarding  agencies, 
however,  have  the  option  of  using  this 
form  for  construction  programs  in  lieu 
of  the  SF-271,  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Each  Federal 
awarding  agency  shall  adopt  the  SF-271 
as  the  standard  form  to  be  used  for 
requesting  reimbursement  for 
construction  programs.  However,  a 
Federal -awarding  agency  may  substitute 
the  SF-270  when  the  Federal  awarding 
agency  determines  that  it  provides 
adequate  information  to  meet  Federal 
needs. 

(n)  The  DOE  may  convert  a  recipient 
from  advance  payment  to 
reimbursement  whenever  the  recipient 
no  longer  meets  the  criteria  for  advance 
payment  specified  in  paragraph  (b)  of 
this  section.  Any  such  conversion  may 
be  accomphshed  only  after  the  DOE  has 
advised  the  recipient  in  writing  of  the 
reasons  for  the  proposed  action  and  has 
provided  a  period  of  at  least  30  days 
within  which  the  recipient  may  take 
corrective  action  or  provide  satisfactory 
assurances  of  its  intention  to  take  such 
action. 

(0)  With  prior  DOE  approval  and  in 
accordance  with  wTitten  DOE 
instructions,  a  recipient  may  assign  to  a 
bank,  trust  company  or  other  financmp 
institution,  including  any  Federal 
lending  agency,  reimbursement  bv 
Treasury  check  due  from  DOE  under  the 
following  conditions: 

(1 )  The  award  provides  for 
reimbursement  totaling  $1,000  or  more: 

(2)  The  assignment  covers  all  amounts 
payable  under  the  award  that  have  not 
already  been  paid; 

(3)  Reassignment  is  prohibited;  and 

(4)  The  assignee  files  a  written  notice 
of  award  pa\7nent  assignment  and  a  true 
copy  of  the  instrument  of  assignment 
with  DOE.  Any  interest  costs  resulting 
from  a  loan  obtained  on  the  basis  of  an 
assignment  are  unallowable  charges  to 
DOE  award  funds  or  any  required  cost 
sharing. 

(p)  Recipients  shall  observe  the 
requirements  of  this  section  in  making 
or  withholding  payments  to 
subrecipients  except  that  the  forms  used 
by  recipients  are  not  required  to  be  used 
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by  subrecipients  when  requesting 
advances  or  reimbursement 

§  600.1 23    Cost  sharing  or  matching. 

(a)  All  cost  sharing  or  matching 
contributions,  including  cash  and  third 
party  in-kind,  shall  meet  all  of  the 
following  criteria. 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  imder  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget 

(7)  Conform  to  other  provisions  of  this 
Subpart,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  DOE 
authorizes  recipients  to  donate 
buildings  or  land  for  construction/ 
facilities  acquisition  projects  or  long- 
term  use,  the  value  of  the  donated 
property  for  cost  sharing  or  matching 
shall  be  the  lesser  of  either  paragraph 
(c)(1)  or  (2)  of  this  section. 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation. 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification.  DOE  may  approve  the  use 
of  the  currmt  fair  market  value  of  the 
donated  property,  even  if  it  exceeds  the 
certified  value  at  the  time  of  donation  to 
the  project 

(d)  Volunteer  services  furnished  by 
professicmal  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instanx:es  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  «vhich  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 


bene:  ts  that  are  reasonable,  allowable, 
and  a  locable  may  be  included  in  the 
valua  ion. 

(e)  /Vhen  an  employer  other  than  the 
recip  ent  furnishes  the  services  of  an 
emplfcyee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  re  isonable,  allowable,  and  allocable, 
but  e:  [elusive  of  overhead  costs), 

provi  led  these  services  are  in  the  same 
skill  or  which  the  employee  is  normally 
paid. 

(f)  )onated  supplies  may  include 
such  terns  as  office  supplies,  laboratory 
supp  ies  or  workshop  and  classroom 
supp  ies.  Value  assessed  to  donated 
supp  ies  included  in  the  cost  sharing  or 
mate  ling  share  shall  be  reasonable  and 
shall  lot  exceed  the  fair  market  value  of 
the  p  operty  at  the  time  of  the  donation. 

(gj  The  method  used  for  determining 
cost !  laring  or  matching  for  donated 
equinment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
awari  ,  if  either  paragraph  (g)(1)  or  (2)  of 
this  s  jction  apply. 

(1)  { the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equi{  ment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claim  ed  as  cost  sharing  or  matching. 

(2)  f  the  purpose  of  the  award  is  to 
suppi  )rt  activities  that  require  the  use  of 
equii  ment,  buildings  or  land,  normally 
only  lepreciation  or  use  charges  for 
equii  ment  and  buildings  may  be  made. 
How(  ver,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provi  Jed  that  DOE  has  approved  the 
charj  Bs. 

(h)  The  value  of  donated  property 


shall 


3e  determined  in  accordance  with 


the  ukual  accounting  policies  of  the 

recip  ent,  with  the  following 

quali  ications.  *  - 

(1)  The  value  of  donated  land  and 
buildjings  shall  not  exceed  its  fair 
marktet  value  at  the  time  of  donation  to 
the  n  cipient  as  established  by  an 
inde|  lendent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  dertified  by  a  responsible  official  of 
the  n  cipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equi]  ment  of  the  same  age  and 

cond  tion  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  e  >cceed  the  fair  rental  value  of 
com]  arable  space  as  established  by  an 
independent  appraisal  of  comparable 
spaci !  and  facilities  in  a  privately-owned 
buiU  ing  in  the  same  locaUty. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 


(i)  The  following  requirements  pertain 
to  the  recipient's  supporting  records  for 
in-kind  contributions  from  third  parties 

(1)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(2)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

(j)  DOE  shall  specify  in  the 
solicitation  or  in  the  program  rule,  if 
any,  any  cost  sharing  requirement.  The 
award  document  shall  be  specific  as  to 
whether  the  cost  sharing  is  based  on  a 
minimum  amount  for  the  recipifnt  or  on 
a  percentage  of  total  costs. 

(k)  If  DOE  requires  that  a  recipient 
provide  cost  sharing  which  is  not 
required  by  statute  or  which  exceeds  a 
.statutory  minimum,  DOE  shall  state  in 
the  program  rule  or  solicitation  the 
reasons  for  requiring  such  cost  sharing, 
recommended  or  required  levels  of  cost 
sharing,  and  the  circiunstances  under 
which  the  requirement  for  cost  sharing 
may  be  waived  or  adjusted  during  any 
negotiation. 

(1)  Whenever  DOE  negotiates  the 
amount  of  cost  sharing,  DOE  may  take 
into  accoimt  such  factors  as  the  use  of 
program  income  (see  §600.124),  patent 
rights,  and  rights  in  data.  Foregone  fee 
or  profit  shall  not  be  considered  in 
establishing  the  extent  of  cost  sharing. 

§600.124    Program  inconte. 

(a)  The  standards  set  forth  in  this 
section  shall  be  used  to  account  for 
program  income  related  to  projects 
financed  in  whole  or  in  part  with  DOE 
funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  program  regulations  or 
the  terms  and  conditions  of  the  award, 
shall  be  used  in  one  or  more  of  the 
following  ways. 

(1)  Added  to  funds  committed  to  the 
project  and  used  to  further  eligible 
project  objectives. 

(2)  Used  to  finance  the  non-DOE  share 
of  the  project. 

(3)  Deducted  from  the  total  project 
allowable  cost  in  determining  the  net 
allowable  costs  on  which  the  share  of 
costs  is  based. 

(c)  When  DOE  authorizes  the 
disposition  of  program  income  as 
described  in  paragraphs  (b)(1)  or  (bj{2) 
of  this  section,  program  income  in 
excess  of  any  limits  stipulated  shall  be 
used  in  accordance  wiUi  paragraph 
(b)(3)  of  this  section. 

(d)  In  the  event  that  the  pro-am 
regulations  or  the  terms  and  conditions 
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of  the  award  do  not  specify  how 
program  income  is  to  be  used,  paragraph 
(b)(3)  of  this  section  shall  apply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  of  this  section 
shall  apply  automatically  unless  the 
aweud  indicates  another  alternative  in 
the  terms  and  conditions,  the  recipient 
is  subject  to  special  award  conditions, 
as  indicated  in  §600.114,  or  the 
recipient  is  a  commercial  organization. 

(e)  Unless  program  regulations  or  the 
terms  and  conditions  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
regarding  program  income  earned  after 
the  end  of  the  i»x>ject  period. 

(f)  Unless  program  regulations  or  the 
terms  and  conditions  of  the  award 
provide  otherwise,  costs  incident  to  the 
generation  of  program  income  may  be 
deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  irom  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(See  §§  600.130  through  600.137). 

(h)  Unless  program  regulations  or  the 
terms  and  condition  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
with  reject  to  program  income  earned 
from  license  fees  and  royalties  for 
copyri^ted  material,  patents,  patent 
applications,  trademarks,  and 
inventions  produced  under  an  award. 
However.  Patent  and  Trademark 
Amendments  (35  U.S.C.  Chaptw  16) 
apply  to  inventions  made  und«'an 
experimentaL  developmental,  or 
reseanii  award. 

§600.125   Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
includes  the  sum  of  the  Federal  and 
non-Federal  share  when  there  are  cost 
sharing  requirements.  It  shall  be  related 
to  performance  for  program  evaluation 
purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  ami  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  BQBConstruction  awards, 
recipients  shall  request  prior  approvals 
from  the  DOE  for  one  or  more  of  the 
following  program  or  budget  related 
reasons. 

(1)  f-hangft  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  oo  associated  budget  revision 
requiring  prior  written  approval). 


(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  davoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  If  required  by  program  regulations, 
the  transfer  of  amounts  budgeted  for 
indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa. 

(6)  The  inclusion,  imless  waived  by 
program  regulations  or  the  terms  and 
conditions  of  award,  of-costs  that 
require  prior  approval  in  accordance 
with  CMvlB  Circular  A-21,  "Cost 
Principles  for  Institutions  of  Higher 
Education,"  OMB  Circular  A-122.  "Cost 
Principles  for  Non-Profit 
Organizations,"  or  45  CFR  Part  74 
Appendix  E,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals."  or 
48  CFR  Part  31,  "Contract  Cost 
Principles  and  Procedures,"  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
aw^ard.  This  provision  does  not  apply  to 
the  pinchase  of  supplies,  material, 
equipment  or  general  support  ser\'ices. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  in  accordance  with  §600.4. 

(e)  Except  for  requirements  listed  in 
paragraphs  (cHl)  and  (c)(4)  of  this 
section,  program  regulations  may  waive 
cost-related  and  administrative  prior 
written  approvals  required  by  this 
Subpart  and  its  Appendices.  Such 
waivers  may  include  authorizing 
recipients  to  do  any  one  or  more  of  the 
following. 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  without  prior 
app>roval  or  more  than  90  calendar  days 
with  the  prior  approval  of  DOE.  All  pre- 
award  costs  are  incurred  at  the 
recipient's  risk  (i.e..  DOE  is  under  no 
obligation  to  reimburse  such  costs  if  for 
any  reason  the  recipient  does  not 
receive  an  award  or  if  the  award  is  less 
than  anticipated  and  inadequate  to 
cover  such  costs). 

(2)  kiitiate  a  one-time  extension  of  the 
expiration  date  of  the  final  budget 
period  of  the  project  of  up  to  12  naaaths 
unless  one  or  more  nif  the  following 
conditions  apply. 


(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(iv)  The  exten^on  is  being  exercised 
merely  for  the  purpose  of  using 
unobligated  balances.  For  one-time 
extensions,  the  recipient  must  notify  the 
DOE  in  writing  with  the  supporting 
reasons  and  revised  expiration  date  at 
least  10  days  before  the  expiration  date 
specified  in  the  award. 

(3)  Carry  forward  imobligated 
balances  to  subseouent  funding  periods. 

(4)  For  awards  tnat  support  researdi, 
unless  the  terms  and  conditions  of 
award  provide  otherwise,  the  prior 
approval  requirements  described  in 
paragraph  (e)  of  this  section  are 
automatically  waived  (i.e..  recipients 
need  not  obtain  such  prior  approvals) 
imless  one  of  the  conditions  included  in 
§  600.125(e)(2)  applies. 

(5)  For  continuation  awards  vtidiin  a 
multiple  year  project  in  support  of 
research,  prior  to  receipt  of  continuation 
funding,  preaward  expenditures  by 
recipients  are  not  subject  to  the 
limitation  or  approval  reqairements  of 

§  600.125(e)(1).  Nevertheless,  incurrence 
by  the  recipient  does  not  impose  any 
obligation  on  DOE  if  a  continuation 
award  is  not  subsequently  made,  or  if  an 
award  is  made  for  a  lesser  amount  than 
the  recipient  expected. 

(f)  Program  regulations  may  restrict 
the  transfer  of  funds  among  direct  cost 
categories  or  programs,  functions  and 
activities  for  awards  in  which  EKDE's 
share  of  the  project  exceeds  Si 00 ,000 
and  the  cumulative  amount  of  such 
transfers  exceeds  or  is  expected  to 
exceed  10  percent  oi  the  total  budget  as 
last  approved  by  DOE.  However,  no 
program  regulation  shall  permit  a 
transfer  that  would  cause  any  Federal 
approfmation  or  part  thereof  to  be  used 
for  purposes  other  than  those  consistent 
with  the  original  intent  of  the 
appropriation. 

^  All  other  changes  to 
nonconstruction  budgets,  except  for  the 
changes  described  in  paragraph  (j)  of 
this  section,  do  not  require  prior 
approval. 

(h)  For  construction  awards, 
recipients  shall  request  prior  written 
approval  promptly  from  the  Contracting 
Officer  for  budget  revisions  whenever 
paragraph  (h)  (1),  (2)  or  (3)  of  this 
section  apply. 

(1)  The  revision  results  bom  changes 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project. 
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(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
OMB  cost  principles  listed  in  §  600.127. 

(i)  Except  in  accordance  vkrith  the 
deviation  procedures  in  600.4  or  as  may 
be  provided  for  in  program  regulations, 
no  other  prior  approval  requirements  for 
specific  items  will  be  imposed  by  DOE. 

(i)  When  DOE  makes  an  award  that 
provides  support  for  both  construction 
and  nonconstruction  work,  DOE  may 
require  the  recipient  to  request  prior 
approval  from  DOE  before  making  any 
hind  or  budget  transfers  between  the 
two  types  of  work  supported. 

(k)  For  both  construction  and 
nonconstruction  awards,  recipients 
shall  notify  DOE  in  writing  promptlv 
whenever  the  amount  of  Federal 
authorized  funds  is  expected  to  exceed 
-the  needs  of  the  recipient  for  the  project 
period  by  more  than  $5000  or  five 
percent  of  the  Federal  award,  whichever 
is  greater.  This  notification  shall  not  be 
required  if  an  application  for  additional 
funding  is  submitted  for  a  continuation 
award. 

(1)  Requests  for  budget  revisions  may 
be  made  by  letter. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  DOE  shall  review  the  request 
andnotify  the  recipient  whether  the 
budget  revisions  have  been  approved.  If 
the  revision  is  still  under  consideration 
at  the  end  of  30  calendar  days.  DOE 
shall  inform  the  recipient  in  writing  of 
the  date  when  the  recipient  may  expect 
the  decision. 

(n)  DOE  approval  or  disapprovalof  a 
request  for  a  budget  or  project  revision 
-shall  be  in  writing  and  signed  by  a  DOE 
Contracting  Officer. 

(o)  A  request  by  a  subrecipient  for 
prior  approval  shall  be  addressed  in 
writing  to  the  recipient.  The  recipient 
shall  promptly  review  such  request  and 
shall  approve  or  disapprove  the  request 
in  writing  within  30  days  from  the  date 
of  the  recipient's  request  for  the 
revision.  A  recipient  shall  not  approve 
£my  budget  or  project  revision  which  is 
inconsistent  with  the  purpose  or  terms 
and  conditions  of  the  DOE  award.  If  the 
revision  requested  by  the  subrecipient 
would  result  in  a  change  to  the 
recipient's  approved  budget  or  approved 
project  which  requires  DOE  prior 
approval,  the  recipient  shall  obtain  DOE 
approval  before  approving  such 
revision. 

§600.126    Non-Federal  audits. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-profit  organizations  shall  be 
subject  to  the  audit  requirements 


c  ontained  in  OMB  Circular  A-133, 
'  Audits  of  Institutions  of  Higher 
E  ducation  and  Other  Non-Profit 
I  istitutions." 

(b)  State  and  local  governments  shall 
h  e  subject  to  the  audit  requirements 

c  jntained  in  the  Single  Audit  Act  (31 
I  .S.C.  7501-7)  and  Federal  awarding 
a  jency  regulations  implementing  OMB 
C  ircular  A-128,  "Audits  of  State  and 
I  ocal  Goverrmients." 

(c)  The  Contracting  Officer  may  audit, 
c  r  cause  to  be  audited,  awards  to 

1  ospitals  not  covered  by  the  audit 
p  rovisions  of  OMB  Circular  A-133 

V  henever  and  in  the  degree  of  detail  he/ 
s  le  deems  necessary.  The  Contracting 

C  fficer  shall  rely  on  available  audit 
r  iports  in  determining  the  need  for  and 
s  ;ope  of  such  audits.  The  hospital  has 
s  milar  authority  in  auditing 
s  ibrecipients. 

(d)  The  Contracting  Officer  may  audit, 
c  :  cause  to  be  audited,  awards  to 

c  )mmercial  organizations  whenever  and 
i  1  the  degree  of  detail  he/she  deems 
n  3cessary.  The  Contracting  Officer  shall 
r  ily  on  available  audit  reports  in 
c  ;termining  the  need  for  and  scope  of 
s  ich  audits.  The  commercial 

0  -ganization  has  similar  authority  in 
a  iditing  subrecipients. 

(e)  The  Contracting  Officer  may  audit, 
a  '  cause  to  be  audited,  awards  to 

ii  dividuals  whenever  and  in  the  degree 
a  detail  he/she  deems  necessary.  The 
C  antracting  Officer  shall  rely  on 
a  'ailable  audit  reports  in  determining 
t  le  need  for  and  scope  of  such  audits. 

§  >00.127    Allowable  costs. 

(a)  General  For  each  kind  of 
n  cipient,  there  is  a  set  of  Federal 
p  -inciples  for  determining  allowable 
c  )sts.  Allowability  of  costs  shall  be 
c  Jtermined  in  accordance  with  the  cost 
p  inciples  applicable  to  the  entity 
ii  curring  the  costs.  Thus,  allowability  of 
c  )sts  incurred  by  State,  local  or 
f(  derally-recognized  Indian  tribal 
g  )vernments  is  determined  in 
a  :cordance  with  the  provisions  of  OMB 
C  ircular  A-87,  "Cost  Principles  for  State 
a  id  Local  Governments."  The 
a  lowability  of  costs  incurred  by  non- 
p  -ofit  organizations  is  determined  in 
a  :cordance  with  the  provisions  of  OMB 
C  ircular  A-122,  "Cost  Principles  for 
^  on-Profit  Organizations."  The 
a  lowability  of  costs  incurred  by 
i  istitutions  ofhigher  education  is 
c  Jtermined  in  accordance  with  the 
F  -ovisions  of  OMB  Circular  A-21.  "Cost 
F  -inciples  for  Educational  Institutions." 

1  le  allowability  of  costs  incurred  by 
h  )spjtals  is  determined  in  accordance 

V  ith  the  provisions  of  Appendix  E  of  45 
C  FR  Part  74,  "Principles  for 

E  Btermining  Costs  Applicable  to 


Research  and  Development  Under 
"Grants  and  Contracts  with  Hospitals." 
The  allowability  of  costs  incurred  by 
commercial  organizations  and  those 
non-profit  organizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  Part  31. 

(b)  Indirect  costs.  Unless  restricted  by 
Federal  statute  or  program  rule,  IXDE 
shall  provide  for  the  reimbursement  of 
appropriate  indirect  costs. 

(1)  DOE  shall  include  an  amount  for 
indirect  costs  in  an  award  only  if  the 
applicant  requests  reimbursement  of 
such  costs  and — 

(i)  Submits  evidence  that  a  cognizant 
Federal  agency  has  been  assigned  to 
establish  indirect  cost  rates  for  the 
applicant  and  indicates  or  provides 
evidence  that — 

(A)  A  current  agreement  containing  an 
applicable  approved  indirect  cost  rate(s) 
covering  all  or  part  of  the  budget  period 
for  which  DOE  may  provide  funding  has 
been  established;  or 

(B)  An  indirect  cost  proposal  has  been 
submitted  to  the  cognizant  agency  in 
order  to  establish  an  applicable 
approved  indirect  cost  rate(s)  covering 
all  or  part  of  the  budget  period  for 
which  DOE  may  provide  funding;  or 

(C)  An  indirect  cost  proposal  covering 
all  or  part  of  the  budget  period  and 
applicable  to  the  activities  for  which 
DOE  may  provide  funding  will  be 
submitted  to  the  cognizant  agency  for 
approval  no  later  than  three  months 
after  the  beginning  date  of  the  initial 
budget  period  of  the  DOE  award  or,  for 
subsequent  budget  periods,  in 
accordance  with  any  schedule 
established  by  the  cognizant  agency;  or 

(ii)  If  not  assigned  to  a  cognizant 
agency,  the  applicant  includes,  in  the 
application,  data  that  is  current, 
complete,  accurate,  and  sufficient  to 
allow  the  Contracting  Officer  to 
determine  a  rate(s)  for  indirect  costs.  If 
the  total  approved  budget  will  not 
exceed  $100,000  or  if  the  amount 
requested  for  indirect  costs  does  not 
exceed  $5,000,  DOE  may  waive  the 
requirement  for  negotiation  of  a  rate 
and,  in  lieu  thereof,  provide  a 
reasonable  allowance  for  such  costs. 

(2)  Indirect  cost  proposals  shall  be 
prepared  and  submitted  in  accordance 
with  the  applicable  Federal  cost 

'  principles  and  instructions  from  the 
cognizant  agency  or  from  DOE,  as 
appropriate. 

(3)  If  a  subaward  under  an  award  or 
subaward  provides  for  the  payment  of 
indirect  costs,  the  recipient  or 
subrecipient  shall  be  responsible  for 
negotiating  appropriate  indirect  costs, 
using  the  cost  principles  applicable  to 
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the  subrecipient  or  contractor,  unless 
the  subrecipient  or  contractor  has 
negotiated  an  applicable  rate  directly 
with  DOE  CM-  another  Federal 
department  w  agency.  DOE  may  review 
and  audit  the  procedures  a  recipient  or 
subrecipient  uses  in  conducting  indirect 
cost  negotiations. 

(c)  Fee  or  profit.  No  increment  above 
cost  may  be  paid  to  a  recipient  or 
subrecipient  under  a  DOE  award  or 
subaward,  except  for  SBIR  recipients  as 
provided  in  §  600.181(d)(3).  A  fee  or 
profit  may  be  paid  to  a  contractor 
providing  goods  or  services  under  a 
contract  with  a  recipient  or 
subrecipient 

§60ai28    Period  of  avaUablittyoT  funds. 

Where  a  funding  period  is  spkecified, 
a  recipient  may  charge  to  the  award 
only  allowable  costs  resulting  from 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  £)OE. 

Property  Standards 

§  600.1 30    Purpose  of  property  standards. 

Sections  600.131  through  600.137  set 
forth  \mifonn  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Govenunent  or 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award. 
Recipients  shall  observe  these  standards 
under 'awards  and  shall  not  impose 
additional  requirements,  unless 
specifically  required  by  Federal  statute 
or  program  regulations.  The  recipient 
may  use  its  own  property  management 
standards  and  procedures  provided  it 
observes  the  provisions  of  §§600.131 
throu^  600.137, 

§000.131    Inaumot  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  DOE  funds  as 
provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

§  600. 1 32    Real  property. 

Unless  otherwise  provided  by  statute 
or  program  regulations,  the 
requirements  concerning  the  use  and 
disposition  of  real  property  acquired  in 
whole  or  in  part  under  awards  are  as 
follows. 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  ivcipient  tiiaih  use  the  real 
property  for  the  authorized  purpose  of 
the  project  mb  loag  as  it  is  needed  and 
shall  not  aocunber  the  property  without 
approval  of  DOE. 


(b)  The  recipient  shall  obtain  written 
approval  by  DOE  for  the  xise  of  real 
property  in  other  federally-sponsored 
projects  when  the  recipient  determines 
that  the  property  is  no  longer  needed  for 
the  purpose  of  the  original  project.  Use 
in  other  projects  shall  be  Umited  to 
those  under  federally-sponsored 
projects  (i.e.,  awards)  or  programs  that 
have  purposes  consistent  with  those 
authorized  for  support  by  DOE. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  DOE  or  its  successor 
Federal  awarding  agency.  IXDE  will  give 
one  or  more  of  the  following  disposition 
instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to  . 
the  Federal  Govenunent  after  it 
compensate*:  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  DOE  and  pay  the  Federal 
Government  for  that  percentage  of  the 
ctirrent  fair  market  value  of  the  property 
attributable  to  the  Federal  participation 
in  the  project  (after  deducting  actual 
and  reasonable  selling  and  fix-up 
expenses,  if  any,  from  the  sales 
proceeds).  When  the  recipient  is 
authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall 
be  established  that  provide  for 
competition  to  ti»  extent  practicable 
and  result  in  the  highest  possible  retiun. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  ^all  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

§60ai33    FederaUy^wnad  and  exempt 
property. 

(a)  Federally-owned  property. 

(1)  Title  to  toderally-owned  property 
remains  vested  in  the  Federal 
GovenuneuL  Recipients  shall  submit 
annually  an  inventcHy  lisiiag  of 
federally -owned  property  in  their 
custody  to  DOE.  Upon  completion  of  the 
award  or  when  the  property  is  no  longer 
needed,  the  recipieat  shall  report  the 
property  to  DOE  for  huther  Federal 
agency  utilization. 

(2)  If  DOE  has  no  hulher  need  for  the 
property,  it  shall  be  declared  excess  and 
reported  to  the  General  Services 
Administratioo,  ualess  OQE  has 
statut<»y  authority  to  /JMyofy  of  the 


property  by  alternative  methods  (e.g., 
the  authont)^provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.Q 
3710  (i))  to  donate  research  equipment 
to  educational  and  non-profit 
organizations  m  accordance  with  E.O. 
12821,  "Improving  Mathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.") 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  DOE. 

fb)  Exempt  property.  When  statutory 
authority  exists,  DOE  may  vest  title  to 
property  acquired  with  Federal  funds  in 
the  recipient  without  further  obligation 
to  the  Federal  Government  and  under 
conditions  DOE  considers  appropriate. 
For  example,  imder  31  U.S.C.  6306. 
DOE  may  so  vest  title  to  tangible 
personal  property  under  a  grant  or 
cooperative  agreement  for  basic  or 
applied  research  in  a  nonprofit 
institution  ofhigher  education  or  in  a 
nonprofit  organization  whose  priiTiary 
piupose  is  conducting  scientific 
rese£ux:h.  Such  property  is  "exempt 
property."  Program  regulations  or  the 
terms  and  conditions  of  award  may 
establish  provisions  for  vesting  title  to 
exempt  property.  Should  such 
conditions  not  be  established  and  the 
recipient  has  no  need  fcff  the  equipment, 
the  recipient  shall  request  disposition 
instructions  from  DOE.  If  DOE  does  not 
issue  disposition  instructions  within 
120  calendar  days  of  receipt  of  the 
request,  title  to  the  property  shall  vest 
in  the  recipient  without  further 
obligation  to  the  Federal  Government.  If, 
at  the  end  of  the  project,  DOE  fails  to 
issue  disposition  instructions  within 
120  calendar  days  of  the  receipt  of  a 
final  inventory,  title  to  the  property 
shall  vest  in  the  recipient  without 
further  obligation  to  the  Federal 
Government. 

§600.134    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  priv^e  companies  diarge  for 
equivalent  services,  unless  spedficaliy 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipiefU  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  %vhether  or  not  the  project  or 
program  continues  to  be  supported  by- 
Federal  funds  and  shall  not  eocumber 
the  property  without  approval  of  DOE. 
When  no  longer  needed  for  the  original 
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project  or  program,  the  recipient  shall 
use  the  equipment  in  connection  with 
its  other  federally-sponsored  activities, 
in  the  following  order  of  priority: 

(1)  Activities  sponsored  by  DOE,  then 

(2)  Activities  sponsored  by  other 
Federal  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  DOE  that  financed  the 
equipment;  second  preference  shall  be 
given  to  projects  or  programs  sponsored 
by  other  Federal  awarding  agencies.  If 
the  equipment  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by 
DOE.  User  charges  shall  be  treated  as 
program  income. 

(e)  When  acquiring  replacement  - 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of 
DOE. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

0)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  {or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  DOE  for  its  share. 


(2)  Equipment  owned  by  the  Federal 
C  svemment  shall  be  identified  to 

i]  dicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
s  lall  be  taken  and  the  results  reconciled 
w  ith  the  equipment  records  at  least  once 
e'  ery  two  years.  Any  differences 

b  itween  quantities  determined  by  the 
p  lysical  inspection  and  those  shown  in 
tl  e  accounting  records  shall  be 
ir  vestigated  to  determine  the  causes  of 
tl  e  difference.  The  recipient  shall,  in 
c(  nnection  with  the  inventory,  verify 
tl  e  existence,  ciurent  utilization,  and 
c(  ntinued  need  for  the  equipment. 

(4)  A  control  system  shall  oe  in  effect 
tc  insure  adequate  safeguards  to  prevent 
Ic  ss,  damage,  or  theft  of  the  equipment. 
A  ly  loss,  damage,  or  theft  of  equipment 
si  ^11  be  investigated  and  fully 

di  icumented;  if  the  equipment  was 
oi  raed  by  the  Federal  Government,  the 
re  cipient  shall  promptly  notify  DOE. 

(5)  Adequate  rflaintenance  procedures 
si  all  be  implemented  to  keep  the 

e<  uipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
01  required  to  sell  the  equipment, 

pi  oper  sales  procedures  shall  be 

es  tablished  which  provide  for 

c<  mpetition  to  the  extent  practicable 

ai  d  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
n«  eds  the  equipment,  the  equipment 
m  ly  be  used  for  other  activities  in 
ac  cordance  with  the  following 
St  indards.  Equipment  with  a  current 
p4  r-unit  fair  market  value  of  less  than 
$!  000  may  be  retained,  sold  or 
ot  lerwise  disposed  of  with  no  further 
ol  ligation  to  the  awarding  agency.  For 
e<  uipment  with  a  current  per  unit  fair 
m  irket  value  of  $5000  or  more,  the 
re  :ipient  may  retain  the  equipment  for 
ot  ler  uses  provided  that  compensation 
is  made  to  the  original  Federal  awarding 
a(  ency  or  its  successor.  The  amount  of 
cc  mpensation  shall  be  computed  by 
aj  plying  the  percentage  of  Federal 
p<  rticipation  in  the  cost  of  the  original 
pi  oject  or  program  to  the  current  fair 
m  u'ket  value  of  the  equipment.  If  the 
re  :ipient  has  no  need  for  the  equipment, 
th  3  recipient  shall  request  disposition 
in  Jtructions  from  DOE.  DOE  shall 
d«  termine  whether  the  equipment  can 
b«  used  to  meet  DOE's  requirements.  If 
n<  requirement  exists  within  DOE,  the 
av  ailability  of  the  equipment  shall  be 
re  lorted  to  the  General  Services 
A  Iministration  by  DOE  to  determine 
w  lether  a  requirement  for  the 
e<  uipment  exists  in  other  Federal 
a{  Bncies.  DOE  will  issue  instructions  to 
th  J  recipient  no  later  than  120  calendar 
d«  ys  after  the  recipient's  request  and  the 
fo  lowing  procedures  shall  govern. 

1)  If  so  mstructed  or  if  disposition 
instructions  are  not  issued  within  120 


calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  DOE  an 
amount  computed  by  applying  to  the 
sales  proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  Uie  original 
project  or  program.  However,  the 
recipient  shall  be  permitted  to  deduct 
and  retain  from  the  Federal  share  $500 
or  ten  percent  of  the  proceeds, 
whichever  is  less,  for  the  recipient's 
selling  and  handling  expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
.otherwise  dispose  of  the  equipment,  the 
recipient  shall  be  reimbursed  by  DOE 
for  such  costs  incurred  in  its 
disposition. 

(n)  DOE  reserves  the  right,  at  the  end 
of  a  project,  to  transfer  the  title  to  the 
Federal  Government  or  to  a  third  party 
named  by  DOE  when  such  third  party 
is  otherwise  eligible  under  existing 
statutes.  Such  transfer  shall  be  subject  to 
the  following  standards. 

(1)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing. 

(2)  DOE  shall  issue  disposition 
instructions  within  120  calendar  days 
after  receipt  of  a  final  inventory.  The 
final  inventory  shall  list  all  equipment 
acquired  with  award  funds  and 
federally-owned  equipment.  If  DOE  fails 
to  issue  disposition  instructions  within 
the  120  calendar  day  period,  the 
provisions  of  §  600.134(g)(1)  apply. 

(3)  When  DOE  exercises  its  right  to 
take  title,  the  equipment  shall  be  subject 
to  the  provisions  for  federally-owned 
equipment. 

§  600. 1 35    Supplies  and  other  expendable 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5000  in  total  aggregate  value 
upon  termination  or  completion  of  the 
project  or  program  and  the  supplies  are 
not  needed  for  any  other  federally- 
sponsored  project  or  program,  the 
recipient  shall  retain  the  supplies  for 
use  on  non-Federal  sponsored  activities 
or  sell  them,  but  shall,  in  either  case, 
compensate  the  Federal  Government  for 
its  share.  The  amount  of  compensation     , 
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shall  be  computed  in  the  same  manner 
as  for  equipment. 

(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supplies. 

§  600.1 36    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  DOE 
reserves  a  royalty-free,  nonexclusive 
and  irrevocable  right  to  reproduce, 
publish,  or  otherwise  use  the  work  for 
Federal  purposes,  emd  to  authorize 
others  to  do  so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  issued  by  the 
Department  of  Commerce  at  37  CFR  Part 
401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  find  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  DOE  has  the  right  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
property  without  approval  of  IX)E. 
When  no  longer  needed  for  the 
originally  authorized  purpose, 
disposition  of  the  intangible  property 
shall  occur  in  accordance  widi  the 
provisions  of  §  600.134(g). 

§600.137    Property  tnist  reiationsttip. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
Recipients  shall  record  liens  or  other 
appropriate  notices  of  record  to  indicate 
that  personal  or  real  property  has  been 
acquired  or  improved  with  Federal 
funds  and  that  use  and  disposition 
conditions  apply  to  the  property. 


Procurement  Standards 

§600.140    Purpose  Ot  procurement 
standards. 

Sections  600.141  through  600.148  set 
forth  standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  "These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  v«th  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  DOE  upon 
recipients,  unless  specifically  required 
by  Federal  statute  or  executive  order  or 
in  accordance  with  the  deviation 
procedures  of  §  600.4. 

§  600.141    Recipient  responsibilities. 
The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  DOE  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
such  Federal.  State  or  local  authority  as 
may  have  proper  jurisdiction. 

§600.142    Codes  Of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 


standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§600.143    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  ofiisrs  may  be 
rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§600.144    Procurenf>ent procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide  for.  at  a 
minimum,  that  paragraphs  (a)(1),  (2)  and 
(3)  of  this  section  apply. 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement. 

(3)  Solicitations  for  goods  and 
ser\'ices  provide  for  all  of  the  following. 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
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bidders  an  required  to  meet  when  such 
items  are  included  in  the  solicitation.  - 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  oe  made  l^ 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  DOE  awards  shall  take  all 
of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  finns  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-OMmed  firms, 
and  women's  business  enterprises. 

(4)  Encoiu^ge  contracting  with 
consortiums  of  small  businesses, 
minority  wned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
SmaU  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms-and 
women's  business  enterprises. 

(c)  The  type  of  procurmg  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 


( ircumstances,  contracts  with  certain 
]  larties  are  restricted  by  DOE's 
|nplementation,  in  10  CFR  Part  1036,  of 

0.'8  12549  and  12689,  "Debarment 

d  Suspension." 

(e)  Recipients  shall,  on  request,  make 

ailable  for  DOE,  pre-award  review  and 
rociuement  documents,  such  as 
ibquest  for  proposals  or  invitations  for 
qids,  independent  cost  estimates,  etc, 
When  any  of  the  following  conditions 

*piy- 

I  (1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
Subpart. 

(2)  The  pnxnirement  is  expected  to 
€  xceed  the  small  purchase  threshold 
f  xed  at  41  U.S.C  403  (11)  (currently 
925,000)  and  is  to  be  awarded  without 
c  ompetition  or  only  (me  bid  or  offer  is 
r  iceived  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 

e  tcpected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name" 
{iroduct. 

(4)  The  proposed  award  over  the 
stnall  purchase  threshold  is  to  be 

a  ivarded  to  other  than  the  apparent  low 
fa  idder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
c  langes  the  scope  of  a  contract  or 

i  icreases  the  contract  amount  by  more 
t  lan  the  amount  of  the  small  purchase 
t  ueshold. 

(0  By  agreement  of  the  recipient  or 
8  jbrecipient  and  the  contractor,  if 
consistent  with  the  recipient's  or 
s^brecipient's  usual  business  practices 
d  applicable  state  and  local  law,  any 
ntract  to  which  this  section  applies 
ay  provide  for  the  payment  of  interest 
nalties  on  amounts  overdue  under 
such  contract  except  that — 

(1)  In  no  case  shall  any  obligation  to 

p  ay  such  interest  penalties  be  construed 
i  >  be  an  obligation  of  the  Federal 
{  avernment,  and 

(2)  Any  payment  of  such  interest 

f  enalties  may  not  be  made  fiom  IX)E 
f  mds  nor  be  coimted  toward  meeting  a 
c  3st  sharing  requirement  of  a  DOE 
a  Lvard. 

§(600.145    Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
s  lall  be  made  and  documented  in  the 
I  rocurement  files  in  connection  with 
e  very  procurement  action.  Price  analysis 
I  lay  be  accomplished  in  various  ways, 
i  icluding  the  comparison  of  price 
{  uotations  submitted,  market  prices  and 
i  milar  indicia,  together  with  discoimts. 
C  ost  analysis  is  the  review  and 
t  iraluation  of  each  element  of  cost  to 
<  etermine  reasonableness,  allocability 
(  id  allowability. 


{600.146    ProcufSfiMfit  facofdSa 

Prociuement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimnin; 

(a)  Basis  for  contractor  selection, 

(b)  Justification  for  lack  of 
coinpetition  when  competitive  bids  or 
offers  are  not  obtained,  and 

(c)  Basis  for  award  cost  or  price. 

$600,147    Contract  administrstton. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractora 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

$60ai48   Contract provisiont. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  aU  contracts.  The 
following  provisions  shall  also  be 
applied  to  subcontracts. 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  DOE 
may  accept  the  bonding  policy  and 
requirements  of  the  recipient,  provided 
the  DOE  has  made  a  determination  that 
the  Federal  Government's  interest  is 
adequately  protected.  If  such  a 
dctennination  has  not  been  made,  the 


Federal  Register  /  Vol.  59.  No.  203  /  Friday.  October  21.  1994  /  Rules  and  Regulations       53279 


minimum  requirements  shall  be  as 
follows. 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  imder  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  siueties  pursuant  to  31  CFR 
part  223,  "Siuety  Companies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  DOE,  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  books,  documents,  papers 
and  records  of  the  contractor  which  are 
directly  pertinent  to  a  specific  program 
for  the  purpose  of  making  audits, 
examinations,  excerpts  and 
transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  Subpart,  as  applicable. 

§  600.1 49    Resource  Conservation  and 
Recovery  Act  (RCRA). 

Recipients'  procurements  shall 
comply  with  applicable  requirements  of 
RCRA,  as  described  at  Section  600.116 
of  this  Subpart. 

Reports  and  Records 

§  600. 1 50    Purpose  of  reports  and  records. 
Sections  600151  through  60a  153  set 
forth  the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  program  performance  and  the 
necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
requirements. 


§  60ai  51    Monitoring  and  reporting 
program  performance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward.  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  §600.126. 

(b)  The  terms  and  conditions  of  the 
award  will  prescribe  the  frequency  with 
which  the  performance  reports  shall  be 
submitted.  Except  as  provided  in 
paragraph  (f)  of  this  section, 
performance  reports  shall  not  be 
required  more  frequently  than  quarterly 
or  less  frequently  than  annually.  Annual 
reports  shall  be  due  90  calendar  days 
after  the  award  year;  quarterly  or  semi- 
annual reports  shall  be  due  30  days  after 
the  reporting  period.  DOE  may  require 
annual  reports  before  the  anniversary 
dates  of  multiple  year  awards  in  lieu  of 
these  requirements.  The  final 
performance  reports  are  due  90  calendar 
days  after  the  expiration  or  terminatioii 
of  the  award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  shall  not  be 
required  after  completion  of  the  project. 

(dj  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following. 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met.  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

DOE  may  specify  in  the  award  that  the 
recipient  provide  this  information  on 
the  Federal  Assistance  Program/Project 
Status  Report  (DOE  F  4600.6),  the 
technical  reporting  formats,  or  the 
Federal  Assistance  Management 
Summary"  Report.  DOE  may  require  that 
the  Federal  Assistance  Management 
Summary  Report  be  used  as  a 
performance  report  only  when  such  use 
is  authorized  by  program  rule  or  the 
need  for  this  form  is  explained  in  the 
solicitation.  The  requirements  of  this 
section  concerning  reporting  frequency 
and  deadlines  shall  apply  to  the  Federal 
Assistance  Management  Summary 
Report.  (See  also  Section  600.112  with 
regard  to  use  of  this  form  as  part  of  the 
award  application.) 


(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(f)  Recipients  shall  immediately  notify 
EXDE  of  developments  that  have  a 
significant  impact  on  the  award- 
supported  activities.  Also,  notification 
shall  be  given  in  the  case  of  problems, 
delays,  or  adverse  conditions  which 
materially  impair  the  ability  to  meet  the 
objectives  of  the  award.  This 
notification  shall  include  a  statement  of 
the  action  taken  or  contemplated,  and 
any  assistance  needed  to  resolve  the 
situation. 

(g)  DOE  may  make  site  visits,  as 
needed. 

(h)  DOE  shall  comply  with  applicable 
clearance  requirements  of  5  CFR  Part 
1320  when  requesting  performance  data 
from  recipients. 

(i)  Recipients  may  place  performance 
reporting  requirements  on  subawards 
consistent  with  the  provisions  of  this 
section  and  shall  require  interim 
reporting  in  accordance  with 
§600.151(0. 

§  600.1 52    Financial  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A.  Financial 
Status  Report. 

(i)  Recipients  shall  use  the  SF-269  or 
SF-269A  to  report  the  status  of  funds 
for  all  nonconstruction  projects  or 
programs,  except  that  DOE  has  the 
option  of  not  requiring  the  SF-269  or 
SF-269A  when  the  SF-270,  Request  for 
Advance  or  Reimbursement,  or  SF-272. 
Report  of  Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  1X)E  needs. 
However,  a  final  SF-269  or  SF-269A 
shall  be  required  at  the  completion  of 
the  project  when  the  SF-270  is  used 
only  for  advances. 

(ii)  The  terms  and  conditions  of  award 
shall  prescribe  whether  the  report  shall 
be  on  a  cash  or  accrual  basis.  DOE  may 
require  accrual  reporting  only  if  such 
reporting  is  required  by  program  statute 
or  rule.  If  the  award  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 
such  accrual  information  through  best 
estimates  based  on  an  analysis  of  the 
documentation  on  hand. 

(iii)  DOE  shall  determine  the 
frequency  of  the  Financial  Status  Report 
for  each  project  or  program,  considering 
the  size  and  complexity  of  the  particular 
project  or  program.  However,  the  report 
shall  not  be  required  more  frequently 
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than  quarterly  w  less  frequently  than 
annuadly.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  DOE  shall  require  recipients  to 
submit  the  SF-269  or  SF-269A  (an 
original  and  no  more  than  two  copies) 
no  later  than  30  days  after  the  end  of 
each  specified  reporting  period  for 
quarterly  and  semi-annual  reports,  and  ' 
90  calendar  days  for  annual  and  final 
reports.  Extensions  of  reporting  due 
dates  may  t>e  approved  by  the  DOE 
upon  request  of  the  recipient. 

(2)  SF-272,  Report'of  Federal  Cash 
Transactions. 

(i)  Whm  funds  are  advanced,  each 
recipient  shall  submit  the  SF-272  and, 
when  necessary,  its  ccmtinuation  sheet, 
SF-272a.  DOE  will  use  this  report  to 
monitor  cash  advanced  to  recipients  and 
to  obtain  disbursement  information  for 
each  Mreement  with  the  recipients. 

(ii)  KBcipients  shall  forecast  Federal 
cash  requirements  in  the  "Remarks" 
section  of  the  report. 

(iii)  When  practical  and  deemed 
necessary,  DOE  may  require  recipients 
to  report  in  the  "Remarks"  section  the 
amount  of  cash  advances  received  in 
excess  of  three  days.  Recipients  shall 
provide  short  narrative  explanations  of 
actions  taken  to  reduce  the  excess 
balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  foUovdng  the  end  of  each  quarter. 
DOE  may  require  a  monthly  report  from 
those  recipients  receiving  advances 
totaling  $1  million  or  more  per  year. 

(v)  EKDE  may  waive  the  requirement 
for  submission  of  the  SF-272  for  any 
one  of  the  following  reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  -n  this 
section; 

(B)  If,  in  the  contracting  officer's 
opinion,  the  recipient's  accounting 
controls  are  adequate  to  minimize 
excessive  Federal  advances;  or, 

(C)  When  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  DOE  needs  additional 
information  or  more  frequent  reports, 
the  following  shall  be  observed: 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements,  DOE  shall  issue 
instructions  to  require  recipients  to 
submit  such  information  under  the 
"Remarks"  section  of  the  reports. 
.     (2)  When  DOE  determines  that  a 
recipient's  accouinting  system  does  not 
meet  the  standards  in  Section  600.121, 
additional  pertinent  information  to 
further  monitor  awards  may  be  obtained 


upon  written  notice  to  the  recipient 
uritil  such  time  as  the  system  is  brought 
ud  to  standard.  DOE,  in  obtaining  this 
in  brmation,  shall  comply  «vith  report 
clearance  requirements  of  5  CFR  Part 
13  20. 

3)  Contracting  officers  are 

en  :ouraged  to  shade  out  any  line  item 
on  any  report  if  not  necessary. 

4)  £)OE  may  accept  the  identical 
in  ormation  from  the  recipients  in 

mi  chine  readable  format  or  computer 
pr  ntouts  or  electronic  outputs  in  lieu  of 
pr  iscribed  formats. 

5)  Computer  or  electronic  outputs 

m)  y  be  provided  to  recipients  when  that 
ex  )edites  or  contributes  to  the  accuracy 
of  -eporting. 

$610,153    Retention  and  access 
re<  uirements  for  records. 

a)  This  section  sets  forth 
requirements  for  record  retention  and 
ac(tess  to  records  for  awards  to 
redpients.  DOE  shall  not  impose  any 
otljer  record  retention  or  access 
requirements  upon  recipients,  unless 
such  requirements  are  established  in 
prdgram  regulations. 

(p)  Financial  records,  supporting 
doctunents,  statistical  records,  and  all 
otqer  records  pertinent  to  an  award 
sh(  11  be  retained  for  a  period  of  three 
yet  rs  fi*om  the  date  of  submission  of  the 
fin  d  expenditiira  report  or,  for  awards 
ths  t  are  renewed  quarterly  or  annually, 
fro  n  the  date  of  the  submission  of  the 
qu)  rterly  or  annual  financial  report,  as 
aul  lorized  by  DOE.  The  only  exceptions 
are  the  following: 

( I)  If  any  Utigation,  claim,  or  audit  is 
sta  ted  before  the  expiration  of  the  3- 
yes  r  period,  the  records  shall  be 
reti  ined  until  all  litigation,  claims  or 
au<  it  findings  involving  the  records 
hai  e  been  resolved  and  final  action 
tak  m. 

( I)  Records  for  real  property  and 
eqi  ipment  acquired  with  Federal  fuads 
sha  11  be  retained  for  3  years  after  final 
dis  )osition. 

( I)  When  records  are  transferred  to  or 
ma  ntained  by  DOE,  the  3-year  retention 
rec  lirement  is  not  applicable  to  the 
rec  pient. 

(  \)  Indirect  cost  rate  proposals,  cost 
alb  cations  plans,  and  related  records, 
for  Mrhich  retention  requirements  are 
spc  dfied  in  §  600.153(g). 

( :)  Copies  of  original  records  may  be 
sut  stituted  for  the  original  records  if 
aut  lorized  by  DOE. 

(i  I)  DOE  shall  request  transfer  of 
cer  ain  records  to  its  custody  from 
rec  pients  when  it  determines  that  the 
records  possess  long  term  retention 
vallie.  However,  in  order  to  avoid 
du  ilicate  recordkeeping,  DOE  may 
ma  :e  arrangements  for  recipients  to 


retain  any  records  that  are  continuously 
needed  for  joint  use. 

(e)  DOE,  the  bspector  General, 
Comptroller  (^neral  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  Hmcly 
and  xinrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
redpients  that  are  pertinent  to  the 
awards,  in  order  to  make  audits, 
examinations,  excerpts,  transcripts  and 
copies  of  such  dociunents.  This  right 
also  includes  timely  and  reasonable 
access  to  a  recipient's  personnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  documents.  The  rights  of 
access  in  this  paragraph  are  not  limited 
to  the  required  retention  period,  but 
shall  last  as  long  as  records  are  retained. 

(1)  Unless  required  by  statute,  DOE 
shall  place  no  restrictions  on  recipients 
that  hmit  public  access  to  the  records  of 
recipients  that  are  pertinent  to  an 
award,  except  when  DOE  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclositfe  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  DOE. 

(g)  Paragraphs  (gKD  and  (g)(2)  of  this 
section  apply  to  the  following  types  of 
documents,  and  their  supporting 
records:  indirect  cost  rate  computations 
or  proposals,  cost  allocation  plans,  and 
any  similar  accounting  computations  of 
the  rate  at  which  a  particular  group  of 
costs  is  chargeable  (such  as  c(Hnputer 
usage  chargeback  rates  or  composite 
fringe  benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Federal  agency 
responsible  for  negotiating  the 
recipient's  indirect  cost  rate  or  the 
subrecipient  submits  to  the  recipient  the 
proposal,  plan,  or  other  computation  to 
form  the  basis  for  negotiation  of  the  rate, 
then  the  3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
such  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  cognizant  Federal  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  othei'  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

(h)  If,  by  the  terms  and  conditions  of 
the  award,  the  recipient  or 
subrecipient — 

(1)  Is  accountable  for  program  income 
earned  or  received  after  the  end  of  the 
project  period  or  after  the  termination  of 
an  award  or  subaward,  or 
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(2)  If  program  income  earned  during 
the  project  period  is  required  to  be 
applied  to  costs  inciurod  after  the  end 
of  the  project  period  or  after  termination 
of  an  award  or  subaward,  the  record 
retention  period  shall  start  on  the  last 
day  of  the  recipient's  or  subrecipient 's 
fiscal  year  in  which  such  income  was 
earned  or  received  or  such  costs  were 
incurred.  All  other  program  income 
records  shall  be  retained  in  accordance 
with  §  600.153(b). 

Termination  and  Enforcement 

§  600.1 60    Purpose  of  tennination  and 
enforcement 

Sections  600.161  and  600.162  set 
forth  uniform  suspension,  termination 
and  enforcement  procedures. 

§600.161    Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraph  (a) 
(1),  (2)  or  (3)  of  this  section  apply. 

(1)  By  DOE,  if  a  recipient  materially 
fails  to  comply  with  the  terms  and 
conditions  of  an  award. 

(2)  By  DOE  with  the  consent  of  the 
recipient,  in  which  case  the  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated. 

(3)  By  the  recipient  upon  sending  to 
DOE  written  notification  setting  forth 
the  reasons  for  such  termination,  the 
effective  date,  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated.  However,  if  DOE  determines 
in  the  case  of  partial  termination  that 
the  reduced  or  modified  portion  of  the 
award  will  not  accomplish  the  purposes 
for  which  the  award  was  made,  it  may 
terminate  the  award  in  its  entirety  imder 
either  paragraph  (a)  (1)  or  (2)  of  this 
section. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  Section 
600.171(a),  including  those  for  property 
management  as  appUcable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

§  600.1 62    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  asstirance,  application,  or 
notice  of  award,  DOE  may,  in  addition 
to  imposing  any  of  the  special 
conditions  outlined  in  §  600.114,  take 
one  or  more  of  the  following  actions,  as 
appropriate  in  the  circumstances. 


(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  DOE. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action.  DOE  shall  provide 
the  recipient  an  opportimity  for  hearing, 
appeal,  or  other  administrative 
proceeding  to  which  the  recipient  is 
entitled  under  any  statute  or  regulation 
applicable  to  the  action  involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  awarding  agency 
expressly  authorizes  them  in  the  notice 
of  suspension  or  tennination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  tennination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  paragraph  (c) 
(1)  and  (2)  of  this  section  apply. 

(1)  The  costs  result  from  c^ligations 
which  were  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it.  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  fix)m  being  subject 
to  debarment  and  suspension  under  10 
CFR  part  1036. 

After-the-Award  Requirements 

§600.170    Purpose. 

Sections  600.171  through  600.173 
contain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§600.171    Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  DOE  may  approve  extensions 
when  requested  by  the  recipient. 


(b)  Unless  DOE  authorizes  an 
extension,  a  recipient  shall  liquidate  all 
obligations  incurred  under  the  award 
not  later  than  90  calendar  days  after  the 
funding  period  or  the  date  of 
completion  as  specified  in  the  terms  and 
conditions  of  the  award  or  in  agency 
implementing  instructions. 

(c)  DOE  shall  make  prompt  payments 
to  a  recipient  for  allowable  reimbursable 
costs  under  the  award  being  closed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  DOE  has  advanced  or  paid  and  that 
is  not  authorized  to  be  retained  by  the 
recipient  for  use  in  other  projects.  OMB 
Circular  A-129  governs  unreturned 
amoimts  that  become  delinquer/  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  DOE  shall 
make  a  settlement  for  any  upward  or 
dowTiward  adjustments  to  the  Federal 
share  of  costs  after  closeout  reports  are 
received. 

(f)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§  600.131  through  600.137. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  DOE  shall  retain  the  right  to 
recover  an  appropriate  amount  after 
fully  considering  the  recommendations 
on  disallowed  costs  resulting  from  the 
final  audit. 

§600.172    Sut)sequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  DOE  to  disallow  costs 
and  recover  funds  on  the  basis  of  a  later 
audit  or  other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §600.126. 

(4)  Property  management 
requirements  in  §§600.131  through 
600.137. 

(5)  Records  retention  as  required  in 
§600.153. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  DOE  and  the 
recipient,  provided  the  responsibilities 
of  the  recipient  referred  to  in  paragraph 
600.173(a),  including  those  for  property 
management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§600.173    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
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recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  DOE  may  reduce  the  debt  by 
paragraph  (a)  (1),  (2)  or  (3)  of  this     - 
section. 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements. 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  DOE  shall  charge  interest  on  an 
overdue  debt  in  accordance  with  4  CFR 
Chapter  II,  "Federal  Claims  Collection 
Standards." 

Additional  Provisions 

§600.180    Purpose. 

The  purpose  of  "Additional 
Provisions"  is  to  provide  additional 
rules  for  certain  types  of  recipients 
which  are  otherwise  covered  by  10  CFR 
Part  600,  Subpart  B  when  they  are 
performing  under  Small  Business 
Innovation  Research  grants. 

§600.181    Special  provisions  for  small 
business  innovation  research  grants. 

(a)  Genera].  This  section  contains 
provisions  applicable  to  the  Small 
Business  Iimovation  Research  (SBIR) 
Program.  This  codifies  six  class 
deviations  pertaining  to  the  SBIR 
program. 

(b)  Provisions  Applicable  to  Phase  I 
SBIR  Awards.  Phase  I  SBIR  awards  may 
be  made  on  a  fixed  obligation  basis, 
subject  to  the  following  requirements: 

(1)  While  proposed  costs  must  be 
analyzed  in  detail  to  ensure  consistency 
with  apphcable  cost  principles, 
incurred  costs  are  not  subject  to 
regulation  by  the  standards  of  cost 
allowability; 

[2]  Although  detailed  budgets  are 
submitted  by  a  recipient  and  reviewed 
by  DOE  for  purposes  of  establishing  the 
amount  to  be  awarded,  budget 
categories  are  not  stipulated  in  making 
an  award; 

(3)  Prior  approval  from  the  DOE  for 
rebudgeting  among  categories  by  the 
recipient  is  not  required.  Prior  approval 
from  DOE  is  required  for  situations 
involving  sole  source  or  single  bid 
procurements  as  provided  in 

§  600.181(d)(2).  Prior  approval  from 
DOE  is  also  required  for  any  variation 
from  the  requirement  under  the  SBIR 
program  that  no  more  than  one-third  of 
Phase  I  work  can  be  done  by  sub- 
contractors or  consortium  partners:  " 

(4)  Pre-award  expenditure  approval  is 
not  required; 
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(5)  Payments  are  to  be  made  in  the 
afeme  manner  as  other  financial 

a  5sistance  (see  §600.122),  except  that, 
vfhen  determined  appropriate  by  the 
opgnizant  program  official  and 
c  sntracting  officer,  a  liunp  sum  payment 
r  lay  be  made.  If  a  lump  sum  payment 
i  ;  made,  the  award  must  be  conditioned 
ti )  require  the  recipient  to  return  to  DOE 
a  nounts  remaining  imexpended  at  the 
e  id  of  the  project  if  those  amounts 
€  cceed  $500; 

(6)  Recipients  will  certify  in  writing  to 
t  le  Contracting  Officer  at  the  end  of  the 
p  reject  that  the  activity  was  completed 

a  •  the  level  of  effort  was  expended. 
S  lould  the  activity  or  effort  not  be  . 
c  irried  out,  the  recipient  would  be 
e  cpected  to  make  appropriate 
r  imbursements; 

(7)  Requirements  for  periodic  reports 
V  ay  be  established  for  each  award  so 

li  ng  as  they  are  consistent  with 
§  B00.151; 

(8)  Changes  in  principal  investigator 
o  •  project  leader,  scope  of  effort,  or 

ii  stitution,  require  the  prior  approval  of 
EOE. 

(c)  Provision  AppUcable  to  Phase  II 

^  3IR  Awards.  Phase  D  SBIR  awards  may 
b  !  made  for  a  single  budget  period  of  24 
n  onths. 

(d)  Provisions  Applicable  to  Phase  I 
a  id  Phase  II  SBIR  Awards. 

(1)  The  prior  approval  of  the 

o  )gnizant  DOE  Contracting  Officer  is 
n  quired  before  the  final  budget  period 
o  the  project  period  may  be  extended 
v»  ithout  additional  funds. 

(2)  A  recipient  or  subrecipient  must 

n  ceive  the  prior  written  approval  of  the 
a  varding  party  before  entering  into  any 
SI  lie  source  contract  or  a  contract  where 

0  ily  one  bid  or  proposal  is  received 
M  hen  the  value  of  the  contract  is 

e:  :pected  to  exceed  $25,000  in  the 
a  ;gregate. 

(3)  A  fee  or  profit  may  be  paid  to  SBIR 
n  cipients. 

A  jpendix  A  to  Subpart  B  to  Part  600 — 
C  intract  Provisions 

All  contracts,  awarded  by  a  recipient 
ir  eluding  small  purchases,  shall  contain  the 
fc  Hewing  provisions  as  applicable: 

1.  Equal  Employment  Opportunity— AW 

a  ntracts  shall  contain  a  provision  requiring 
CI  mpliance  with  E.O.  11246,  "Equal 
E  nployment  Opportunity,"  as  amended  by 
E  0.  11375.  "Amending  Executive  Order 

1  246  Relating  to  Equal  Employment 

G  jportunity,"  and  as  supplemented  by 
n  ?ulations  at  41  CFR  Part" 60,  "Office  of 
F  ideral  Contract  Compliance  Programs.- 
E  [ual  Employment  Opportunity,  Department 
o  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
L  S.C.  874  and  40  U.S.C.  276c)— AW 

a  ntracts  and  subgrants  in  excess  of  S2000 
fc  r  consb^ction  or  repair  awarded  by    - 
n  cipients  and  subrecipients  shall  include  a 


provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874),  a.s 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  Part  3.  "ConU-actors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a  to  a-7) — When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C.  276a  to  a-7}  and 
as  supplemented  by  Department  of  Labar 
regulations  (29  CFR  Part  5,  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $2000  for  constniction 
contracts  and  in  excess  of  $2500  for  other 
contracts  that  involve  the  employment  of 
mechanics  or  laborers  shall  include  a 
provision  for  compliance  with  Sections  1{J2 
and  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327-333).  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  Part  5).  Under  Section 
102  of  the  Act,  each  contractor  shall  be 
required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  I'/i 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 


experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  Part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Clean  Air  Act  (42  U.S.C.  7407  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq.),  as  amended— 
Contracts  and  subgrants  of  amounts  in  excess 
of  $100,000  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33  U.S  C. 
1251  et  seq.).  Violations  shall  be  reported  to 
the  Federal  awarding  agency  and  the 


Regional  Office  of  the  Enviroiunental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1 352>— Contractors  who  apply  or  bid 
for  an  award  of  5100,000  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
foHA'arded  from  tier  to  tier  up  to  the 
recipient. 


8.  Debarment  and  Suspension  (E.O.S  12549 
and  12689) — Contract  awards  that  exceed  the 
small  purchase  threshold  and  certain  other 
contract  awards  shall  not  be  made  to  parties 
listed  on  the  nonprocurement  portion  of  the 
General  Services  Administration's  List  of 
Parties  Excluded  from  Federal  Procurement 
or  Nonprocurement  Programs  in  accordance 
with  E.O.S  12549  and  12689,  "Debarment  and 
Suspension."  This  list  contains  the  names  of 
parties  debarred,  suspended,  or  otherwise 
excluded  by  agencies,  and  contractors 
declared  ineligible  under  statutory  or 
regulatory  authority  other  than  E.O.  12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide  the 
required  certification  regarding  its  exclusion 
status  and  that  of  its  principals. 
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DEPARTMEHT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  155  and  156 
[CGD  9<M)71a] 
RiN2115-AD87 
Overfill  Devices 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Coast  Guard  is  issuing  an 
interim  final  rule  (IFR)  that  establishes 
minimum  standards  for  overfill  devices 
and  requires  the  phased-in  installation 
and  use  of  devices  on  the  cargo  tanks  of 
certain  tank  vessels  that  carry  oil  or  oil 
residue  as  primary  cargo.  Regulations 
addressing  minimum  standards  for  and 
concerning  the  use  of  overfill  devices 
are  retjuired  by  the  Oil  Pollution  Act  of 
1990  (OPA  90).  The  purpose  of  the 
interim  regulations  is  to  reduce  the 
likelihood  of  spills  when  oil  is  loaded 
as  cargo. 

DATES:  The  interim  final  rule  is  effective 
on  January  19, 1995.  Comments  must  be 
received  by  January  19, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  90-071a), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection-of-information 
requirements  must  be  mailed  also  to  the 
Office  of  hiformation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street  NW.. 
Washington.  DC  20503.  ATTN:  Desk 
Officer.  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  the  rulemaking. 
Comments  will  become  part  of  this  - 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8:00  a.m.  and  3:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Jeff  Brager,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection  (G-MVI-1),  (202)  267-1046. 

SUPPt^MENTARY  INFORMATION: 

Request  far  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in. the 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 


and  addresses,  identify  the  rulemaking 
(CGD  90-07la)  end  the  specific  section 
of  this  rule  to  which  each  "nmm^nt 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8  by  11 
inches,  suitable  for  copying  and  - 
electronic  filing.  Persons  vranting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelme. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  rule  in  view 
,of  the  comments. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Randall 
Crenwelge,  Project  N4anager,  and  Pamela 
Pelcovits,  Project  Counsel,  OPA  90  Staff. 

egulatory  History 

Section  4110  of  the  Oil  Pollution  Act 
f  1990  (OPA  90)  (Pub.  L.  101-380)  adds 
statutory  note  following  46  U.S.C 

.  703  requiring,  in  part,  the 

establishment  of  minimum  standards  for 

overfill  warning  devices  and 

Requirements  concerning  the  use  of 

overfill  devices  on  certain  tank  vessels. 
To  meet  the  statutory  requirements, 
he  Coast  Guard  published  a  notice  of 
)roposed  rulemaking  (NPRM)  entitled. 
'Overfill  Devices,"  in  the  Fedcrel 

Register  (58  FR  4040;  January  12. 1993). 

'  rhe  Coast  Guard  received  32  letters 

I  x)mmenting  on  the  proposal. 

In  response  to  some  comments,  the 
}oast  Guard  published  a  notice  (58  FR 
•4315;  October  21. 1993)  and  held  a 
mblic  meeting  at  U.S.  Coast  Guard 
leadquarters  on  November  17. 1993. 
wenty-eight  people  attended  the 

1  neeting,  and  a  list  of  the  attendees  and 
ludio  tapes  of  the  meeting  are  available 
n  tlie  public  docket  for  the  rulemaking 
CGD  90-07la)  at  the  address  listed 
inder  ADDRESSES.  Statements  made  at 
he  meeting  have  been  treated  like 
vrritten  comments  in  the  preambla 

background  and  Purpose 

Detailed  information  on  overfill  spills 

I  nd  devices  is  found  in  the  preamble  to 

fie  NPRM. 
An  overfill  spill  occurs  when  too 
fiuch  oil  is  pumped  or  gravitated  into 
cargo  tank  during  a  transfer  operation 
( g.,  from  a  facility  to  a  tank  vessel  or 
rom  one  tank  vessel  to  another).  Human 
rror  is  the  most  often  reported  cause  of 
lis  type  of  spill.  Many  overfill  .^pilh 

I  re  small;  however,  some  reported 
verfill  spills  have  involved  laj^gy 
uantitiesofoil. 
Coast  Guard  regulations  require  vessel 

(  wners  and  operators  to  follow 


pollution  prevention  procedures  during 
oil  transfer  op>eration8  (33  CFR  parts  155 
and  156).  Existing  regulations  do  not 
require  devices  on  cargo  tanks  to  detect 
and  warn  of  impending  overfills. 

Discussion  of  Comments  and  Changes 

Location  of  Regulations 

One  comment  objected  to  the 
proposed  placement  of  the  regulations 
in  33  CFR  subchapter  O  as  too 
cumbersome  and  confusing  due  to  cross 
references,  apphcability  sections, 
exceptions,  and  definitions.  The 
comment  recommended  a 
comprehensive  reorganization  of  the 
regulations  based  on  statutory 
authorities.  A  reorganization  of  33  CFR 
subchapter  O  is  outside  the  scope  of  the 
rulemaking;  however,  the  interim 
regulations  amending  33  CFR 
subchapter  O  have  been  drafted  to  be  as 
clear  and  concise  as  possible. 

Applicability 

In  the  NPRM.  the  Coast  Guard 
proposed  requiring  overfill  devices  on 
tank  vessels  with  a  cargo  capacity  of 
more  than  40  cubic  meters  (M^) 
(approximately  250  barrels.  1  barrel  =  42 
U.S.  gallons).  One  comment  suggested 
that  the  threshold  was  inappropriate 
and  that  additional  "small  vessels" 
should  be  excluded  from  the 
regulations.  The  comment  stated  that 
current  oil  transfer  procedure 
requirements  found  in  33  CFR  parts  155 
and  156  are  adequate  to  prevent 
overflow  spills  fi-om  smaller  tank 
vessels  because  these  vessels  have 
simple  oil  transfer  systems.  The 
comment  also  stated  that  the  cost  of 
installing  and  maintaining  overfill 
devices  would  be  a  significant  financial 
burden  to  the  company  submitting  the 
comment. 

The  Coast  Guard  reviewed  spill  data 
from  tank  vessels  for  the  years  1989. 
1990,  and  1991  and  found  that  tank 
overflow  spills  occurred  infrequently 
aboard  vessels  with  cargo  carryi.ng 
capacities  of  less  than  1.000  M' 
(approximately  6,290  barrels). 
Specifically,  a  total  of  279  cargo  tank 
overflow  spills  were  recorded  during 
the  3-year  period.  Of  those  overfill 
spills^215  cargo  tank  overflow  incidents 
occurred  from  tank  barges.  Only  four  of 
the  215  overflows  were  from  barges  with 
a  cargo  capacity  of  less  than  1.000  M\ 
resuhing  in  0.6  M^  (159  gallons)  oil 
spilled.  During  the  same  period.  64 
similar  incidents  occurred  aboard 
tankships.  Of  these  incidents,  only  two 
occurred  from  tankships  with  a  cargo 
capacity  of  less  than  1,000  M^,  resuhing 
in  0.4  M'(106  gals)  oil  spilled. 
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In  response  to  this  comment  and  its 
review  of  available  data,  the  Coast 
Guard  has  raised  the  applicability 
threshold  in  §  155.480(a)  to  a  cargo 
capacity  of  1.000  M'.  The  Coast  Guard 
requests  comments  concerning  this 
change.  The  data  on  which  the  Coast 
Guard  made  its  decision  is  available  in 
the  docket  for  review. 

One  comment  specified  that  the 
phase-in  requirements  proposed  in  33 
CFR  155.480(c)  did  not  cover  Canadian 
tank  barges  because  they  are  not  subject 
to  the  requirements  of  the  Safety  of  Life 
at  Sea  (SOLAS)  and  the  International 
Load  Line  Conventions.  The  Coast 
Guard  did  not  intend  for  Canadian 
barges  which  operate  in  U.S.  waters  to 
be  treated  differently  from  U.S.  flag 
barges  under  the  regulations.  The  Coast 
Guard  expects  that  overfill  devices  will 
be  installed  on  such  Canadian  tank 
barges  at  their  next  scheduled 
drydocking  or  internal  tank 
examination. 

One  comment  recommended  that  tank 
\'essels  required  to  be  equipped  with 
double  hulls  within  the  next  5  years 
under  the  double  hull  requirements  of 
OPA  90  should  be  excluded  from  the 
overfill  device  requirements.  The 
comment  contends  that  many  of  these 
vessels  will  be  phased  out  of  service  in 
5  years  and  that  the  costs  of  upgrading 
overfill  devices  on  these  vessels  would, 
not  be  recovered  within  5  years.  The 
Coast  Guard  agrees  and  has  added 
§  155.480(e)  to  reflect  the  exemption  of 
vessels  that  under  46  U.S.C.  3703a(c) 
can  not  operate  on  the  navigable  waters 
or  Exclusive  Economic  Zone  of  the 
United  States  after  the  year  2000,  unless 
equipped  with  a  double  hull. 

One  comment  requested  that  the 
regulations  not  apply  to  open-hopper 
barges  which  are  limited  to  carrying 
non-hazardous  oil-field  waste  material. 
Because  such  cargo  operations  are  not 
covered  by  33  CFR  parts  155  and  156, 
the  requirements  for  overfill  devices  do 
not  apply  to  these  barges. 

One  comment  at  the  public  meeting 
requested  that  the  regulations  not  apply 
to  tank  vessels  which  carry  only  asphalt. 
Participants  at  the  public  meeting  noted 
that  because  of  the  density  of  asphalt, 
vessels  carrying  this  product  are  usually 
not  fully  loaded.  Also,  the  participants 
reported  no  overfill  spills  from  asphalt 
carriers.  Currently,  technology  is  not 
available  to  provide  a  cost-effective 
means  of  overfill  detection  for  asphalt 
carriers.  Therefore,  the  Coast  Guard  has 
decided  to  exempt  tank  vessels  that  are 
dedicated  to  carrying  asphalt  as  cargo 
from  the  overfill  device  requirements. 
This  change  is  reflected  in  §  155.480(f). 
The  Coast  Guard  requests  comments 
concerning  the  exemption  of  tank 


vessels  carrying  asphalt  from  this 
interim  rulemaking. 

One  comment  asked  the  Coast  Guard 
to  require  overfill  devices  to  be 
activated  during  all  types  of  cargo 
transfers,  including  internal  transfers 
from  tank  to  tank  and  cargo  discharges. 
Although  overfill  incidents  do  occur 
during  internal  cargo  transfers  and 
discharges,  these  incidents  are 
infrequent  and  do  not  result  in  large 
spills  into  the  water.  Tank  vessel 
owmers  and  operators  are  encouraged  to 
use  overfill  devices  for  all  transfer 
operations,  but  the  regulations  continue 
to  apply  only  during  loading. 

Two  comments  asked  that  the 
regulations  not  apply  to  deck  tanks  used 
to  store  barge  generator  and  pump  fuel, 
or  oil  slops.  The  regulations  only 
require  installation  of  overfill  devices 
on  cargo  tanks.  Deck  tanks  used  for 
slops  and  barge  generator  and  pump 
fuel  are  not  covered  by  the  regulations. 

Seven  comments  stated  that  high 
viscosity  oils  prevent  overfill  devices 
fixim  functioning  properly.  The  Coast 
Guard  finds  that  heavy  oils  are  just  as 
likely  to  overflow  from  cargo  tanks  as 
lower  viscosity  oils.  Vessel  owners  and 
operators  must  choose  overfill  devices 
best  suited  for  the  oil  they  carry  and.  in 
accordance  with  33  CFR  155.750(e)(2). 
46  CFR  39.20-7(b)(3).  and  46  CFR 
39.20-9(b)(3),  they  must  test  their 
equipment  prior  to  each  cargo  loading. 
If  a  method  of  overfill  detection  is  not 
technologically  available  for  a  particular 
type  of  high  temperature  service  oil. 
such  as  Number  6  oil,  the  owner  or 
operator  of  a  vessel,  on  a  case  by  case 
basis,  may  request  an  alternative  means" 
of  compliance  in  accordance  with  33 
CFR  155.120(c)  of  this  regulation.  The 
Coast  Guard  requests  comments 
concerning  the  application  of  alternative 
means  of  compliance  with  the  interim 
regulations  for  vessels  carrying  high 
temperature  service  oils. 

One  State  agency  requested  that  the 
Coast  Guard  require  overfill  devices  on 
vessels  which  carry  non-petroleum  oils 
as'cargo.  A  barge  company  submitted  a 
comment  recommending  the  continued 
exclusion  of  vessels  carrying  non- 
petroleum  oil  cargoes.  In  the  NPRM,  the 
Coast  Guard  explained  that  it  is 
interested  in  addressing  overfill  spills  of 
MARPOL  Annex  I  oils  because  these 
products  represent  the  most  significant 
risk.  They  are  the  most  frequently 
transported  cargoes  with  the  greatest 
volume  transported  and  spilled.  Non- 
petroleum  oils  are  not  MARf*OL  Annex 
I  oils.  The  Coast  Guard  may  extend  the 
regulations  to  additional  oils  in  the 
future,  but  for  now  will  not  impose 
overfill  device  regulations  on  tank 


vessels  which  exclusively  carry  non- 
petroleum  oils. 

In  accordance  with  33  CFR  155.1015. 
this  rule  does  not  apply  to  foreign  tank 
vessels  engaged  in  innocent  passage  in 
the  territorial  sea.  These  vessels  do  not 
engage  in  cargo  loading  operations  in 
U.S.  waters  and,  therefore,  the  Coast 
Guard  is  not  exercising  jurisdiction  over 
these  vessels  for  this  interim 
rulemaking. 

Minimum  Standards  for  Overfill 
Devices:  Tankers 

One  comment  from  an  industry 
association  recommended  that  only  one 
overfill  alarm  instead  of  two,  as 
proposed  in  the  NPRM,  should  be 
required  in  each  tank.  The  comment 
argued  that  the  standards  for  vapor 
recovery  equipment  should  not  be 
applied  automatically  to  overfill  devices 
because  of  the  particular  nature  of  vapor 
recovery.  For  vapor  recovery  systems, 
the  potential  for  cargo  tank  overpressure 
and  rupturing  of  vapor  recovery  piping 
dictated  a  two-alarm  system.  Tlie  Coast 
Guard  agrees  that  one  overfill  alarm  per 
cargo  tank  is  sufficient  and  §  155.480 
has  been  revised  to  reflect  this.  This 
change  also  applies  to  cargo  tanks  with 
closed  loading  systems. 

Minimum  Standards  For  Overfill 
Devices:  Barges 

Much  of  the  discussion  in  the  NPRM 
concerning  standards  for  overfill 
devices  dealt  with  barges.  Twelve 
comments  responded  to  the  question 
posed  in  the  NPRM  on  whether  a  high 
level  indicating  device,  such  as  a  stick 
gauge,  would  be  an  adequate  overfill 
warning  device  on  a  barge.  Six 
comments,  all  from  the  barge  industry, 
favored  the  use  of  stick  gauges. 

At  the  public  meeting,  representatives 
from  the  baige  industry  stated  that  most 
barges  currently  have  no  overfill 
devices.  In  most  cases,  the  level  of 
liquid  in  a  barge  is  determined  by  the 
use  of  sounding  tapes,  ullage  measuring  ' 
devices,  or  inspection  ports.  Several 
participants  at  the  meeting  expressed 
the  view  that  adding  an  overfill  alarm 
system  for  each  tank  would  be 
extremely  expensive  for  barge  owners 
and  operators.  Barge  owners  and 
operators  currently  using  stick  gauges  as 
well  as  the  vapor  recovery  systems 
would  incur  significant  costs  if  an 
additional  alarm  system  were  required. 

Barge  industry  representatives 
contended  that  the  visual  signal 
provided  by  high  level  indicating 
devices  is,  in  some  ways,  superior  to  the 
audible  signal  provided  by  overfill 
alarms,  which  only  sound  when  an 
overfill  is  about  to  occur.  High  level 
indicating  devices,  when  properly 
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installed  and  utilized,  provide  the 
person-in-charge  (PIC)  of  the  loading 
operation  with  a  continuous  reading  of 
how  the  later  stages  of  the  loading 
operation  are  progressing. 

The  Coast  Guard  will  allow  tlie 
owners  and  operators  of  tank  barges  to 
select  one  of  three  ahematives:  (1)  an 
overfill  alarm  on  each  tank  whidi 
includes  circuitry  to  sufficiently 
identify  which  individual  tanks  overfill 
system  is  alarming.  (2)  an  automatic 
shutdown  system  for  the  entire  barge 
and  transfer  facility,  or  (3)  a  high  level 
indicating  device  installed  on  each  tank, 
such  as  a  stick  gauge. 

Two  of  the  comments  also 
recominunded  that  the  Coast  Guard 
allow  portable  stick  gauges,  which 
would  be  moved  from  tank  to  tank,  as 
the  tanks  were  sequentially  topped  off. 
This  recommendation  assumes  that 
tanks  will  always  be  sequentially 
topped  off.  which  may  not  be  the  case. 
Accordingly,  the  Coast  Guard  will 
require  that  when  stick  gauges  are  used, 
they  must  be  permanently  installed  on 
each  tank. 

Six  comments  stated  that  a  stick  gauge 
was  inadequate  to  warn  of  an  imminent 
spill  when  the  PIC  was  off  the  bar^  or 
performing  other  duties.  These 
comments  favored  alarms  and  automatic 
shutdown  systems.  However,  the  Coast 
Guard  finds  that  audible  alarms  are  just 
as  ineffective  as  stick  gauges  if  the  PIC 
is  not  in  the  immediate  vicinity  of  the 
transfer  operation. 

The  Coast  Guard  encourages  the  use 
of  systems  which  automatically  shut 
down  the  transfer  pumps  before  an 
overfill  spill  occurs;  however,  the  Coast 
Guard  does  not  require  these  systems  to 
be  used,  for  several  reasons.  The 
requirement  would  be  cost-prohibitive 
for  some  owners  and  operators;  it  would 
require  additional  maintenance;  and 
extra  people  would  be  needed  to 
perform  this  maintenance.  Additionally, 
industry  standards  for  the  necessary 
shoreside  and  barge  interface  would 
need  to  be  developed.  Developing  these 
standards  would  be  time-consuming. 

Over  the  next  5  years,  the  Coast  Guard 
will  monitor  the  effectiveness  of  high 
level  indicating  devices.  If  at  the  end  of 
this  period,  the  Coast  Guard  detennines 
that  the  overfill  spill  record  of  tank 
barges  equipped  with  these  devices  is 
not  essentially  as  good  or  better  than  the 
overfill  spill  record  of  other  tank  vessels 
covered  by  the  regulations,  the  Coast 
Guard  may  remove  the  provision  in  the 
regulation  allowing  use  of  high  level- 
indicating  devices  as  substitutes  for 
overfill  alarms. 

Two  jx>mments  recommended 
requiring  only  one  overfill  alarm  on  a 
tank  instead  of  two  as  required  by  the 
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I  rPRM,  because  only  one  alarm  is 

r  eeded  to  alert  the  PIC  to  act  to  prevent 

i  n  overfill.  The  Coast  Guard  has 

(  ecided  to  allow  as  an  option,  the  use 

c  f  one  high  level  indicating  alarm  or  one 

a  iarm  with  an  independent  visual  or 

a  udible  device  installed  on  each  tank, 

\  fhich  must  function  as  an  overfill 

c  evice  for  each  tank  on  a  lank  bar^e.  Its 

f  urpose  is  to  warn  the  PIC  that 

i  nmediate  action  must  be  taken  to 

{ revent  a  tank  overfill  and  oil  spill 

c  uring  loading  operations.  Se<nion 

1 55.480  has  been  revised  to  reflect  this. 

Some  comments  recommended 
t  chnical  specifications  for  the  overfill 
t  Bvices.  Presently,  the  Coast  Guaid  does 
liot  find  a  need  to  develop  twhnical 
s  deifications  for  overfill  devices.  Many 
Q  the  devices  that  meet  the 
n  quirements  of  the  regulations  are 
a  ready  in  service  as  high  level 
ii  dicating  devices  aboard  tank  vessels. 
1  le  Coast  Guard  finds  that  cross 
r  ferencing  its  performance  criteria  to 
t  lose  provided  m  the  vapor  control 
regulations  is  the  most  efficient  manner 
of  setting  these  regulatory  requirements. 
Wssel  owners  and  operators  should 
iHilize  devices  which  conform  to  the 
f  ig  state  or  classification  society 
ii  specUon  criteria  and  are  most  suitable 
f(  r  their  vessels'  operating 
e:  ivironments. 

T  -aining 

Four  conmients  stated  that  trained, 
p  -ofessional  tankermen  are  essential  on 
b  »ard  tank  barges  to  prevent  oil  spills, 
a;  id  that  the  Coast  Guard  should 
ei  tablish  requirements  to  improve  PIC 
p  irformance  rather  than  require  new 
ei  uipment.  One  comment  stated  that 
o;  ily  qualified  people  who  have 
n  ceived  proper  training  should  be 
a  lowed  to  use  the  required  overfill 
w  3ming  devices.  The  Coast  Guard 
si  rongly  encourages  oivners,  operators, 
ai  d  tankermen "s  services  to  provide 
CI  mplete  and  adequate  training  in  the 
p  oper  use  of  high  level  indicating 
d  (Vices,  but  the  setting  of  training 
n  quirements  exceeds  the  scope  of  this 
n  lemaking. 

Another  comment  stated  that 
tji  ikermen  on  unmanned  barges  may 
n  It  be  as  familiar  with  the  barge  as 
ta  ikermen  on  manned  barges. 
T  inkermen  on  a  manned  barge  are  often 
a!  signed  to  that  barge  on  a  long-terra 
hi  sis.  They  become  intimately  familiar 
w  th  their  barges;  whereas,  tankermen 
01 1  unmanned  barges  are  temporarily 
as  signed  to  a  barge  only  for  a  loading  or 
u  loading  operation.  Regardless  of 
w  lether  a  barge  is  m.irmed  or 
ui  manned,  it  is  the  duty  of  the 
ta  ikerman  to  conduct  safe  and 
pi  Uution-frce  transfer  operations. 


At  this  time,  the  Coast  Guard 
regulations  in  33  CFR  156.120  do  not 
require  specific  training  for  the  PIC  to 
perform  an  oil  transfer  operation; 
however,  each  individual  is  required  to 
meet  the  qualifications  for  a  PIC  found 
in  33  CFR  155.710.  and  each  ves.sel 
owner  and  operator  must  keep  a  list 
with  names  of  each  person  currently 
designated  as  PIC  for  transfer 
operations. 

While  the  Coast  Guard  agrees  that  the 
competency  and  training  of  tankermen 
is  crucial  to  spill  prevention,  it  finds 
that  additional  specific  training 
requirements  are  not  appropriate  for  this 
rulemaking;  however,  changes  to  these 
requirements  have  been  proposed  in  a 
separate  rulemaking  (54  FR  42624; 
October  17.  1989). 

Inspection 

One  comment  recommended  that  ail 
equipment  should  be  subject  to  an 
annual  inspecticm.  Overfill  devices  will 
be  subject  to  examination  during  the 
annual  tank  vessel  examination  for 
foreign  flag  vessels  or  the  inspection  for 
certification  and  reinspections  of  U.S. 
flag  vessels  and  Canadian  tank  barges. 
In  addition.  33  CFR  156.120  requires  the 
PIC  of  an  oil  transfer  operation  to  test 
each  overfill  device  for  proper  operation 
prior  to  each  transfer  of  cargo. 

Phase-In 

Two  comments  from  tank  barge 
operators  expressed  support  for  the 
timetable  for  phasing  in  the  installation 
of  each  overfill  device  at  regularly 
scheduled  cargo  tank  internal 
examinations. 

One  comment  retxjmmended  a  2-year 
time  limit  for  installations  on  barges. 
The  Coast  Guard  considered 
accelerating  the  phase-in  period  but 
decided  that  the  costs  associated  with 
gas-freeing  a  vessel  and  taking  the  vessel 
out  o[  service  would  be  prohibitive. 

Another  comment  asked  if  a  grace 
period  for  overfill  device  inspection 
would  be  granted  for  vessels  undergoing 
a  cargo  tank  internal  examination 
immediately  after  the  effective  date  of 
the  regulations.  The  effective  date  of  the 
regulations  is  90  days  af^er  publication 
in  the  Federal  Register.  The  Coast 
Guard  expects  that  vessel  repairs  or 
cargo  tank  internal  examinations  can  be 
completed  within  90  days.  Therefore, 
vessels  which  are  being  repaired  or 
examined  would  not  be  subjeci  to  these 
regulations  until,  as  in  the  case  of  a  U,S. 
flag  vessel,  the  vessel's  next  cai^o  tank 
internal  examination. 


/  Vrf. 


Tank  Level  and  Pressure  MonhoriiM 
Devices. 

One  comment  suggested  that  this 
rulemaking  be  combined  vrith  standard 
for  equipment  detecting  leaks  in  cargo 
tanks  also  required  under  section  4110 
of  OPA  90  (CCD  90-071).  The  Coast 
Guard  disagrees.  Overfill  devices  are 
used  to  detect  overfills  while 
transferring,  discharging,  or  loading 
cargo.  They  have  a  completely  different 
function  when  compared  with  tank 
level  or  pressure  monitoring  devices 
which  serve  to  detect  leaks  in  carco 
tanks.  ' 

Maximum  Cargo  Level  of  Oil 

Two  vessel  operators  objected  to 
limiting  the  amount  of  cargo  in  a  car^o 
tank  to  98.5  percent  of  the  cargo  tank 
volume.  The  Coast  Guard  has  not 
changed  the  requirement  in  the  interim 
regulations.  Both  the  vapor  control 
system  regulations  (46  CFR  39.30-  1(e)) 
and  these  regralations  reflect  the  Coast 
Guard's  position  thaf  filling  a  tank  more 
than  98.5  percent  poses  too  high  of  a 
risk  tliat  there  will  be  a  tank  overfloiv. 
Therefore,  the  rule  continues  to 
establish  a  98.5  percent  level  as  the 
maximum  level  of  fill.  This  rule  has 
been  revised  to  be  consistent  with  the 
rules  for  vapor  control  systems,  to 
specify  that  a  tank  may  not  be  filled 
higher  than  either  98.5  peitxnt  or  the 
level  at  which  the  overfill  alarms  are  set, 
for  those  cases  where  shutdown  must  be 
initiated  at  a  level  below  98.5  percent  to 
ensure  that  an  overfill  does  not  occur. 
Assessment 

This  rule  is  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  order.  It  is  sigm'ficant  under 
the  "Dt  iiartment  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26, 1979).  Although 
it  does  not  require  an  assessment  of 
co.sts  and  benefits  under  section  6(a)(3) 
of  Executive  Order  12866,  an 
assessment  has  been  prepared  and  is 
available  in  the  docket  for  inspeclion  or 
copying  where  indicated  under 
"ADDRESSES."  The  Assessment  is 
summarized  as  follows. 

The  Coast  Guard  assumes  that 
tankship  and  tank  barge  owners  and 
operators  will  purchase  one  high 
quality,  float-type  overfill  device  for 
each  cargo  tank.  The  Coast  Guard  ^Iso 
assumes  that  25  percent  of  all  vessels 
covered  by  this  rulemaking  already  have 
some  acceptable  form  of  overfill  device 
installed.  Costs  for  the  purcb^  and 
installation  of  the  sii^le  alarm  system 
required  on  the  remaining  tankships  are 
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estimated  at  $3,125  per  tank,  or  $43,750 
for  a  tankship  with  14  cargo  tanks.  Costs 
for  the  purchase  and  installation  of  the 
5     high  level  indicating  system  required  on 
the  remaming  tank  barges  are  estimated 
at  Sl.e.'iO  per  tank,  or  $13,200  for  a  tank 
barge  with  eight  cargo  tanks. 

The  total  cost  of  overfill  devices  to  the 
mdustry  is  calculated  first  by  estimating 
cost  by  vessel  type  and  use  for  an 
average  size  vessel,  and  then  by 
aggregating  the  costs  for  all  vessels 
engaged  in  the  tmde.  The  analysis 
mcludes  self-propelled  and  non-self- 
propelled  tank  vessels.  Total  costs, 
including  present  \'alue  costs,  sre  ' 
estimated  separately  by  ves.sel  typ<>  use 
flag,  and  route. 

Assuming  a  5-year  life  for  alarm 
devices  and  a  15-year  hfe  for  high  level 
indicating  devices,  the  present  value 
cost  of  compliance  throt^  2015  to  tank 
vessel  owners  and  operators  is  projected 
to  range  between  $103.1  million  and 
$113  million,  distributed  as  follows:  (1) 
to  U.S.  tank  barges  and  tankships 
(commercial  or  privately  owned),  $51.8 
million;  (2)  to  foreign  flag  tankships. 
$49.2  to  $59.1  million;  and  (3)  to  U  S 
Government  tankships.  $2.1  million. 
The  present  value  of  the  cost  of 
oompliarice  to  the  U.S.  is  $53.9  million 
through  the  scope  of  this  analysis 
(2015).  The  regulation  will  affect 
approximately  1,615  inland  and  coastal 
barges,  147  U.S.  flag  (commercial  or 
privately  owned)  tankships,  375-450 
foreign  flag  tankships.  and  23  U.S.  Navy 
and  U.S.  Maritime  Administration 
(KIARAD)  vessels.  Enforcement  costs  to 
the  Federal  Government  are  estimated  at 
$785,000  per  year. 

The  analysis  indicates  that  if  the 
entire  cost  of  the  implementation  of  the 
regulation  were  passed  on  to  consumers 
the  retail  price  of  domestically 
consumed  petroleum  products  would 
increase  approximately  .019  dollars  per 
ton  or  .000007  dollars  per  gallon;  and 
the  retail  price  of  U.S.  petroleum 
products  in  export  markets  would  rise 
by  approximately  .112  dollars  per  ton  or 
.0004  dollars  per  gallon.  Export  markets 
will  be  impacted  more  heavily  because 
48  million  tons  of  oil  ere  exported  everv 
yoar  versus  850  million  tons  of  oil 
transported  per  year  in  domestic 
markets. 

According  to  Coast  Guard  records, 
approximately  73.000  gallons  of  oil  and 
petroleum  products  were  spilled  in  U.S. 
waters  from  cargo  tank  overfloTvs  in 
1989.  The  Coast  Guard  hopes  that  this 
regulation  will  prevent  100  percent  of 
these  oil  spills  or  save  approximately 
73.000  gallons  of  oil  from  spilling  per 
year.  Nevertheless,  it  is  expected  that 
some  failures  will  occur.  For 
comparison,  four  models  are  presented: 


one  in  which  it  is  assumed  high  level 
indicating  devices  are  60  percent 
effective  and  alarms  are  80  percent 
effective  (60%-80%);  and  one  on  which 
stick  gauges  are  80  percent  effeaive  and 
alarms  are  100  percent  effective  |80%- 
100%).  Each  of  these  models  is 
presented  in  two  cases.  Case  I  and  IL 
Case  I  assumes  that  there  are  500 
applicable  foreign  vessels.  Gise  II 
assumes  600. 

The  present  value  of  the  quantified 
direct  benefits  from  the  installation  of 
overfill  warning  devices  on  tankships 
and  tank  barges  is  634,021  gallons  of  nil 
not  spilled,  assuming  a  60%-«o% 
model,  calculated  through  2015  and  at 
a  7  percent  discount  rale.  Assuming  an 
80%-10il%  model,  benefits  increa.se  to 
836,489  gallons  of  oil  not  spilled. 

The  RA  estimates  four  cost-benefit 
ratios  for  this  rulemaking,  depending  on 
case  (Case  I  or  H)  and  effecUveness 
(60%-80%  or  80%-100%).  The  ratios 
are  defined  in  terms  of  "net  present 
value."  which  is  the  "present  value"  of 
costs  ($117.1  to  $127  million)  per 
"present  value"  of  benefits  (634.021  to 
836,489  gallons  of  oil  not  spilled).  The 
cost  to  benefit  ratio  for  tankships  and 
tank  barges  is  betvieen  $140  and  $200 
per  gallon  of  oil  not  spilled  for  this 
rulemaking,  hi  other  words,  the 
rulemaking  results  in  a  cost  of  $140  lo 
$200  to  prevent  the  spillaee  of  1  eallou 
ofoil.  "^ 

One  comment  stated  that  the  benefits 
of  other  rules  need  to  be  reassessed 
according  to  the  benefits  claimed  from 
this  rule.  In  particular,  the  comment 
stated  that  because  this  rule  will  reduce 
the  number  ofoil  spills,  the  benefits 
claimed  for  the  rulemaking  entitled. 
"Discharge  Removal  Equipment  for* 
Vessels  Carrying  Oil".  (58  FR  67988), 
would  be  less.  The  comment  indicated 
that  the  interrelationships  of  the  OPA  90 
rulemakings  should  be  assessed  as  each 
rule  is  proposed.  The  Coast  Guard  is 
preparing  a  programmatic  regulatory 
impact  analysis  (RIA)  which  will 
consider  the  interrelationship  of  all 
OPA  90  nilemakings,  however  it  is 
«;onsidered  to  be  impractical  to  re- 
examine this  RIA  in  its  entirety  for  each 
rulemaking.  Where  there  are  obvious 
and  significant  interrelationships,  the 
Coast  Guard  has  taken  these  factors  into 
acrjjunt. 


Small  Entities 

Based  on  the  comments  received  and 
to  lessen  the  burden  on  small  entities, 
the  Coast  Guard  has  revised  the 
regulations  to  apply  only  to  tank  vessels 
with  a  cargo  carrying  capacity  of  more 
than  1.000  M\  This  covers  21  tankships 
and  391  tank  barges  which  are  owned 
and  operated  by  .small  companies.  They 
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would  have  been  included  in  the 
rulemaking  as  it  was  originally 
proposed. 

In  addition,  the  Coast  Guard  has 
permitted  the  alternative  of  high  level 
indicating  devices  for  tank  barges.  This 
is  a  less  expensive  option  and  will  be 
much  less  costly  for  the  smaller  entities 
contained  within  the  tank  barge 
industr)'.  Therefore,  the  Coast  Guard 
certifies  under  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  collection-of- 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  OMB  has 
approved  them.  The  section  numbers 
are  §§  155.750  (Contents  of  transfer 
procedures)  and  156.150  (Declaration  of 
inspection),  and  the  corresponding 
OMB  approval  numbers  are  2115-0120 
and  2115-0506.  Section  156.120  is 
being  amended  to  reflect  this  new 
collection  of  information  requirements. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  the  rule  does  not    " 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  One  comment 
requested  that  State  and  municipalities 
be  allowed  to  adopt  stricter 
requirements  than  these  Federal 
regulations.  Because  tank  vessels  move 
between  U.S.  ports  in  the  national 
marketplace  and  between  U.S.  and 
foreign  ports  in  the  international 
marketplace,  standards  for  overfill 
devices  should  be  of  national  scope  to 
avoid  unreasonably  burdensome 
variations. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
^necessary.  An  Environmental 
Assessment  (EA)  and  a  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES.  The  EA 
discusses  the  action,  subsequent 
expected  environmental  impacts,  and 
overall  need  for  the  action.  These 
regulations  are  not  expected  to  result  in 
a  significant  impact  on  the  quality  of  the 
human  environment  because  overfills 


te  id  to  result  in  relatively  small  spills. 
T  erefore.  the  Coast  Guard  has  issued  a 
F  idingofNoSignificant  Impact  which 
w  s  placed  in  the  docket  for  the 
ni  emaking. 

Li  it  of  Subjects 


3i 


CFR  Part  155 


4azardous  substances.  Oil  pollution, 
R(  porting  and  recordkeeping 
re  juirements. 

CFR  Part  156 

-lazardous  substances.  Oil  pollution. 
R(  porting  and  recordkeeping 
re  }uirements,  Water  pollution  control. 

"or  the  reasons  set  out  in  the 
pi  ramble,  the  Coast  Guard  amends  33 

R  parts  155  and  156  as  follows: 

Pi  iRT  155— OIL  OR  HAZARDOUS 
M  \TERIAL  POLLUTION  PREVENTION 
\  -GULATIONS  FOR  VESSELS 

1.  The  authority  citation  for  33  CFR 
pi  rt  155  and  the  note  following  the 

ci  ation  are  revised  to  read  as  follows: 

fVuthority:  33  U.S.C.  1231. 1321(j)(l),  46 
U  S.C.  3715;  E.O.  12777,  56  PR  54757,  3  CFR, 
U  91  Comp..  p.351;  49  CFR  1.46.  Sections 
1!  5.100  through  155.130, 155.350  through 
i:  5.400.  155.430. 155.440, 155.470,  and 
1!  5.1010  through  155.1070  also  issued  under 

U.S.C.  1903(b).  Sections  155.480, 
1!  5.750(e),  and  155.775  are  issued  under  46 
U  S.C.  2103  and  section  4110,  Pub.  L.  101- 
31  0. 104  Stat.  515  (46  U.S.C.  3703  note). 

Mote:  Additional  requirements  for  vessels 
Cc  lying  oil  or  hazardous  materials  are 
c(  itained  in  46  CFR  parts  30  through  36, 
1!  0.  15J.andl53 

2.  Section  155.110  is  revised  to  read 
follows: 

55.110    Definitions.' 

Except  as  specifically  stated  in  a 
siction,  the  definitions  in  part  151  of 
tl  is  chapter,  e.xcept  for  the  word  "oil", 
a  d  in  part  154  of  this  chapter,  apply  to 
tqis  part. 

3.  In  §  155.120,  paragraph  (c)  is  added 
t(l  read  as  follows: 


§ 


155.120    Equivalents. 


(c)  For  tank  vessels  required  to  have 
oierfill  devices  installed  under  parts 
1  >5  and  156  of  this  chapter,  the 
C  )mmandant  may.  upon  receipt  of  a 
M  ritten  request,  allow  any  fitting, 
n  aterial,  appliance,  or  apparatus  to  be 
f  ted  in  a  tank  vessel  as  an  alternative 
t(  the  required  overfill  device(s)  that  are 
s  tecified  in  these  parts  if  the  proposed 

temative  device  is  at  least  as  effective 
a  ;  that  required  in  the  regulations. 

4.  Section  155.480  is  added  to  read  as 
fallows: 


§155.480    Overfill  devices. 

(a)  For  the  purposes  of  this  section, 
"oil"  has  the  same  definition  as 
provided  in  §  151.05  of  this  chapter. 

(b)  Each  tank  vessel  with  a  cargo 
capacity  of  1.000  or  more  cubic  meters 
(approximately  6.290  barrels),  loading 
oil  or  oil  residue  as  cargo  in  waters 
subject  to  the  jurisdiction  of  the  U.S. 
and  its  Exclusive  Economic  Zone  (EEZ), 
must  have  one  overfill  device  that  is 
permanently  installed  on  each  cargo 
tank  and  meets  the  requirements  of  this 
section.  Each  newly  constructed  tank 
vessel  with  a  cargo  capacity  of  1.000  or 
more  cubic  meters  (approximately  6,290 
barrels),  which  is  intended  to  be  loaded 
with  oil  or  oil  residue  as  cargo,  in  order 
to  receive  a  Certificate  of  Inspection 

.  (COI).  must  have  an  overfill  device 
installed  on  each  cargo  tank  that  meets 
the  requirements  of  this  section. 

(1)  On  a  tankship,  each  cargo  tank 
must  be  equipped  with  an  overfill 
device  (including  an  independent 
audible  alarm  or  visible  indicator  for 
that  tank)  that  meets  the  requirements 
for  tank  overfill  alarms  under  46  CFR 
39.20-7(b)(2)  and  (3).  and  (d)(1)  through 
(d)(4). 

(2)  On  a  tank  barge,  each  cargo  tank 
must  be  equipped  with  an  overfill 
device  that — 

(i)  Meets  the  requirements  of  46  CFR 
39.20-7(b)(2)  and  (b)(3)  and  (d)(l) 
through  (d)(4).  and  46  CFR  39.20-9(a)(l) 
through  (a)(3); 

(ii)  Is  an  installed  automatic 
shutdown  system  that  meets  the 
reouirements  of  46  CFR  39.20-9{b);  or 

(iii)  Is  an  installed  high  level 
indicating  device  that  meets  the 
requirements  of  46  CFR  39.20-3(b)(l), 
(b)(2),  and  (b)(3). 

(c)  Each  cargo  tank  of  a  U.S.  flag  tank 
vessel  must  have  installed  on  it  an 
overfill  device  meeting  the  requirements 
of  this  section  at  the  next  scheduled 
cargo  tank  internal  examination 
performed  on  the  vessel  under  46  CFR 
31.10-21. 

(d)  Each  cargo  tank  of  a  foreign  flag 
tank  vessel  must  have  installed  on  it  an 
overfill  device — 

(1)  At  the  first  survey  that  includes 
dry  docking,  as  required  by  the  vessel's 
flag  administration,  to  meet  the 
International  Convention  for  the  Safety 
of  Life  at  Sea  (SOLAS).  1974.  as 
amended,  or  the  International  Load  Line 
Convention  of  1966;  or 

(2)  At  the  first  cargo  tank  internal 
examination  performed  on  the  tank 
vessel  under  46  CFR  31.10-21. 

(e)  This  section  does  not  apply  to  a 
tank  vessel  that  does  not  meet  the 
double  hull  requirements  of  §  157  lOd  of 
this  chapter  and.  under  46  U.S.C. 
3703a(c).  may  not  operate  in  the 
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navigable  waters  or  Exclusive  Economic 
Zone  of  the  United  Suites  after  I.muarv 
1,2000. 

(0  This  section  does  not  appiv  to  tank 
vessels  that  carry  asphalt  as  their  only 
cargo. 

5.  In  §  155.750,  paragraph  (e)  is  added 
to  read  as  follows: 

§  1 55.750    Contents  of  transfer  procedures. 
•         •         »         •         • 

(e)  If  a  cargo  tank  of  a  tank  vessel  is- 
fitted  with  an  overfill  device,  the 
transfer  procedures  must  contain  a 
dcsmption  of  the  overfill  devii», 
including: 

(1)  The  tank  overfill  device  system 
and  specific  procedures  for  the  person 
in  charge  to — 

(i)  Monitor  the  level  of  <;argo  in  the 
tank;  and 

(ii)  Shut  down  transfer  operations  in 
time  to  ensure  that  the  cargo  level  in 
Bach  tank  does  not  exceed  the  maximum 
amount  permitted  by  §  1.55.775(b). 


(2)  Pre-transfer  overfill  device 
equipment  inspection  and  test 
requirements. 

6.  Section  155.775  is  added  to  read  as 
follows; 

§  155.775    Maximum  cargo  level  of  oil. 

(3)  Por  the  purposes  of  this  section, 
"oil"  has  the  same  meaning  as  provided 
in  §  151.05  of  this  chapter. 

(b)  A  cargo  tank  on  a  tank  vessel  may 
not  be  filled  with  oil  higher  than— 

(1)  98.5  percent  of  the  cargo  tank 
volume;  or 

(2)  The  level  at  which  the  overfill 
alarm  required  by  §  155.480  is  set. 

PART  156— OIL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

7.  The  authority  citation  for  33  CFR 
part  156  is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231  and  1321(j)(l)(C) 
and  (D);  46  U.S.C.  3715;  E.O.  12777,  .56  FR 
54757.  3  CFR,  1991  Comp.,  p.  351;  49  CFR 
1.46.  Section  156.120(bb)  is  issued  under  thi> 
authoritv  of  .section  4110,  Pub.  L  101-380    ^ 
104.Smt.  515. 


a.  Section  156.105  is  revised  to  rt?ad 
as  follows: 

§156.105    Oeflnrtions. 

Except  as  specifically  stated  in  a 
section.'the  definitions  in  §  154.105  of 
this  chapter  apply  to  this  subpart. 

9.  In  §  156.120.  paragraph  (hb)  is 
added  to  read  as  follows: 

S  156.120    Requirements  for  transfer. 
»         •         ♦         .         . 

(bb)  If  the  transfer  operation  involves 
loading  oil.  as  defined  in  §  151.05  of  this 
chapter,  into  a  cargo  tank,  the  overfill 
device  required  by  §155.480  of  this 
iiiapter  is  in.stalled  and  operating 
properly. 

Dated:  Ortober  13. 1W4. 
A.E.  Henn. 

Acting  Commandant,  I  'nitf^  Statm,  Coait 
Guard. 

IFR  Dtx:.  94-259«8  Fiiinl  10-20-94;  «;45  wr.l 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  Cf  R  Parts  25  and  94 

[CC  Docket  No.  92-166;  FCC  No.  94-261] 

Licensing  Policies  and  Procedures, 
Satellite  Communications 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  Rule. 

summary:  In  this  final  rule,  the 
Commission  publishes  rules  to  govern 
the  licensing  and  regulation  of  low- 
Earth  orbit  ^O)  mobile-satellite 
systems  operating  in  the  1610-1626.5/ 
2483.5-2500  MHz  frequency  bands. 
This  rule  follows  a  notice  of  proposed 
rulemaking  pubhshed  in  the  Federal 
Register  on  March  14, 1994  [59  FR 
11746].  The  qualification  requirements 
and  technicid  rules  are  intended  to 
permit  licensing  of  these  systems  and 
the  provision  of  new  domestic  and 
international  satellite  services. 
EFFECTIVE  DATEt'November  21. 1994. 
ADDRESSES:  Federal  Commimications 
Commission.  1919  M  Street.  NW.. 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fern  Jarmulnek,  International  Bureau, 
(202)  634-1682;  Kathleen  Campbell. 
International  Bureau,  (202)  634-1952. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

1.  By  this  Report  and  Order,  the. 
Commission  takes  the  next  step  in  the 
process  of  licensing  the  world's  first 
commercial  low-Earth  orbit  (LEO) 
satellites  capable  of  providing  both 
voice  and  data  mobile  satellite  services 
(MSS)  on  a  global  basis.  The  satellites 
are  to  operate  in  the  1610-1626.5/ 
2483.5-2500  MHz  bands  that  were 
recently  allocated  both  internationally 
and  domestically  to  MSS.' This  new 
mobile  satellite  service — the  "MSS 
Above  1  GHz"  or  "Big  LEO"  satellite 
service — has  the  potential  to  provide  not 
only  a  variety  of  new  services  to  users 
in  the  United  States,  but  to  provide 
integrated  conunimication  services  to  all 
parts  of  the  world,  including  those  that 
are  now  grossly  underserved.  In  a 
Notice  of  Proposed  Rulemaking 
[Notice],  adopted  in  January  1994.^  the 


'  International  Telecommunication  Union,  Final 
Acts  of  the  World  Administrative  Radio  Conference 
(WARC-92).  Malaga-Torremolinos  (1992):  Report 
and  Order.  ET  Docket  No.  92-28.  9  FXX  Red  536 
(1994)  [Allocation  Order). 

'  Amendment  of  the  Commission's  Rules  to 
Establish  Rule*  and  Policies  Pertaining  to  a~MobiIe 
Satellite  Service  in  the  1610-1626.5/2483.5-2S00 
MHz  Frequency  Bands.  9  FCC  2d  1094  (1994). 


Q  nmission  proposed  rules  and 
pc  icies  to  govern  the  service.  Thirty- 
th  ee  parties  filed  comments  in  response 
to  the  Notice  and  18  parties  filed  reply 
CO  nments.3  Since  the  pleading  cycle 
cl  sed,  four  of  the  applicants  filed  a 
Jo  nt  Proposal  and  Supplemental 
O  mments  (Joint  Proposal).*  A  filth 
ap  ilicant  sent  a  letter  to  the  Chairman 
(F  ]C)  on  September  14. 1994  regarding 
th  !  Joint  Proposal.'  In  this  Report  and 
Oi  det,  we  adopt  many  of  the  proposals 
in  the  Notice,  adopt  others  with 
m  tdification,  and  defer  action  on 
se  .reral  issues  where  a  decision  is 
pr  ;mature.  We  also  adopt  many,  but  not 
al  ,  of  the  terms  of  the  Joint  Proposal. 
W  i  believe  our  decision  will  promote 
pa  rticipation  by  the  greatest  number  of 
ap  plicants  in  an  expeditious  time 
fri  me.^  It  will  create  a  new  industry 
pi  3viding  enormous  economic  benefit  to 
th }  United  States,  and  any  other  country 
th  it  chooses  to  participate  in  the 
se  -vice. 

Z.  All  six  applicants  who  filed 
ap  plications  by  the  cut-o^  date,  as 
d<  tailed  below,  will  be  provided  v^th 
aq  opportunity  to  file  amended 
adplications  that  conform  with  the  rules 
ac  opted  today.  Given  the  importance  of 
pi  Qceeding  quickly  with  Ucensing 
s>  stems  in  this  revolutionary  service, 
ar  landed  applications  must  be  filed  by 
Nfcvember  16, 1994  in  order  to  receive 
continued  consideration.  As  is  our  usual 
pectice  in  the  satellite  area,  each 
applicant  must  request  construction, 
l^inch  and  operating  authority  to  retain 
iti  status  in  this  processing  group.  All 
ai  lendments  must  be  accompanied  by 
tl:  e  appropriate  fee  for  applications  for 
la  inch  and  operating  authority  for  LEO 
s<  tellite  systems,  if  that  fee  has  not  yet 
b(  en  submitted.  Applicants  will  be 
pi  ovided  until  January  31, 1996,  at  their 
o  ition,  in  which  to  make  a  complete 
fi  lancial  showing.' 

3.  As  described  in  the  Notice,  the  Big 
L  ^O  service  can  offer  an  almost 
li  nitless  number  of  services,  including 
u  )iquitous  voice  and  date  mobile 
s(  rvices  position  location  services, 
s(  arch  and  rescue  communications, 
d  saster  management  communications, 
e:  ivironmental  monitoring,  paging 
s(  rvices,  facsimile  transmission 
s(  rvices,  cargo  tracking,  and  industrial 
n  onitoring  and  control."  Domestically, 
tlis  service  will  help  meet  the  demand 
f(  r  a  seamless,  nationwide  and 


'  A  list  of  commentcsrs  is  attached  as  Ajqiendix  A. 

See  Note  23,  infra. 
'  See  Note  23.  infra. 

See  S.R.  103-309  (July  14, 1994). 

See  para.  40,  Infra. 

See  paras.  19&-202.  infra,  regarding  the  use  of 
Big  LEO  systems  of  emergency  communications. 


eventually  global  communications 
system  that  is  available  to  all  and  that 
can  offer  a  wide  range  of  voice  and  data 
telecommunication  services.  In  addition 
to  enhancing  the  competitive  market  for 
mobile  telecommimication  services  in 
areas  served  by  terrestrial  mobile 
services,  this  new  mobile  satellite 
service  will  offer  Americans  in  rural 
areas  that  are  not  otherwise  linked  to 
the  communications  infrastructure 
immediate  access  to  a  feature-rich 
communications  network.  Moreover, 
Big  LEO  systems  can  extend  these 
benefits  throughout  the  world,  and  can 
provide  those  countries  that  have  not 
been  able  to  develop  a  nationwide 
communication  service  an  "instant" 
global  and  national  telecommunication 
infrastructure.^  This  network  can  be 
used  to  provide  both  basic  and 
emergency  communications  to  their 
entire  populations.  Big  LEO  systems 
may  prove  to  be  critical  component  in 
the  development  of  the  global 
information  highway. 

4.  The  Big  LEO  service  also  has  the 
potential  to  stimulate  significant 
economic  growth  both  in  the  United 
States  and  abroad.  A  potential  multi- 
billion  dollar  industry  will  be  created, 
generating  opportunities  for  economic 
growth  in  a  variety  of  markets.  First,  the 
estimated  costs  to  construct  the 
applicants'  space  segments  range  from 
$97  million  to  over  $2  billion  each.  The 
manufacturing  costs  for  the  ground 
segment,  which  include  both  user  units 
and  gateway  stations,  are  expected  to  be 
himdreds  of  millions  of  dollars  more. 
Thus,  manufacturing  these  systems  may 
lead  to  a  substantial  investment  in  the 
United  States  economy  and  create  a     ' 
significant  number  of  high  paying  jobs 
in  the  areas  of  research  and 
development,  production,  marketing 
and  service  administration.  As  the 
services  become  available,  additional 
growth  opportimities  will  be  created. 
One  of  the  applicants,  for  example, 
expects  that  by  2001  the  demand  for 
user  transceivers  will  be  1.3  million  in 
the  United  States  and  4.7  million 
worldwide.!"  If  so,  this  will  create  a 
major  global  industry  whose  function 
will  be  to  provide  users  with  mobile 
units  and  services.  As  demand  grows 
and  as  markets  develop,  additional 
employment  opportunities  will  be 
created.  Customer  purchases  of 
transceivers  and  user  service  charges 
wrill  generate  additional  investment  in 
the  economies  of  the  host  countries. 
Finally,  the  enhanced  communications 


*It  is  estimated  that  some  of  these  services  will 
cost  as  tittle  as  22  cents  per  minute. 

"■Application  of  Motorola  Satellite 
Conununications,  Inc.  at  11. 
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services  offered  by  this  industry  will,  of 
themselves,  create  a  broad  secondary 
economic  growth.  Immediate  access  to 
an  advanced  global  comnmnicafions 
infrastructure  can  increase  the 
efficiency  of  existing  businesses  and 
create  new  ones. 

5.  The  United  States  has  led  the  world 
in  developing  and  implementing 
satellite  technology.  We  expect  many  of 
the  economic,  cuhural  and  other  gains 
we  have  seen  in  the  fixed-salellite 
industry  to  be  reflected  in  the  new 
mobile  satellite  industry.  The  Big  LEO 
proposal  before  us  represent  an 
opportunity  for  the  United  States  to 
continue  its  leadership  role  in 
promoting  global  development  through 
enhanced  communication 
infrastructures  and  services.  We  intend 
to  license  these  systems  as  quickly  as 
possible  so  that  this  opportunity  is  not 
lost. 

II.  Background 

6.  As  described  in  the  iVof/cp."  this 
proceeding  was  initiated  in  late  1990, 
when  EUipsat  Corporation  (Ellipsat)  '2 
and  Motorola  Satellite  Communications. 
Inc.  (Motorola)  filed  applications  to 
construct  LEO  satellite  systems  jn  the 
1610-1626.5/2483.5-2500  MHz  bands 
and  the  1610-1626.5  MHz  band, 
respectively.  13  At  the  time  these 
applications  were  filed,  there  was  no 
frequency  allocation  in  these  bands  for 
MSS.  The  banks  were  allocated  to, 
among  other  services,  the 
radiodetermination  satellite  service 
(RDSS),  which  encompasses  satellite 
radionavigation  and  radiolocation 
services.i"  The  Motorola  and  Ellipsat 
systems  were  intended  to  provide  voice 
and  data  MSS  in  addition  to  RDSS.  Both 
applicants  requested  waivers  of  the  U.S. 
Table  of  Frequency  Allocations,  47  CFR 
§  2.1,  to  permit  non-conforming  MSS 
operations  in  the  bands. 's 


' '  See  Notice,  note  2.  supra,  at  paras.  5-9. 

"Ellipsat  is  now  doing  business  as  Mobile 
Communications  Holdings.  Inc.  Because  it  has 
participated  throughout  (his  proceeding  as  Ellipsat. 
we  will  continue  to  .-efer  lo  it  as  Ellipsat  in  this 
Report  and  Order 

"Ellipsat  proposed  the  1,6  GHz  band  for  Earth- 
'  to-«pace  transmissions  and  the  2.4  GHz  band  for 
space-to-Earlh  transmissions.  Motorola  proposed  to 
use  the  1.6  GHz  band  for  bidirectional 
transmissions.  Motorola  later  modified  its 
application  to  requpst  the  1616-1626.5  MHz  band 
only.  See  Minor  Amendment  filed  by  Motorola 
(Aug.  14,  1992). 

"Portions  of  the  banlis  are  also  allocated  to  the 
aeronautical  radionavigation  service  (ARNS).  the 
radioastronomy  service,  the  terrestrial  fixed-service 
and  for  use  by  industrial,  scientific,  and  medical 
equipment.  See  paras.  98-162,  infra,  for  a  complete 
discussion  of  sharing  between  MSS  and  other 
allocated  S6r\-ices. 

"These  waiver  requests  have  become  moot  in 
light  of  the  subsequent  domestic  and  international 
MSS  allocation  in  these  bands.  See  note  1 .  supra. 


7.  The  Commission  placed  the 
Ellipsat  and  Motorola  proposals  on 
public  notice  and  established  a  June  3 
1991  cut-off  date  for  filing  applications 
to  be  considered  concurrently  with 
them.it-  In  response,  Constellation 
Communications,  Inc.  (Constollation). 
Loral  Cellular  Systems  Corp..  now  doing 
business  as  Loral  Qualcomm 
Partnership  (LQP),  TRW.  Inc.  (TKW), 
and  AMSC  Subsidiary  Corporation 
■(AMSC)  filed  applications. 
Constellation,  LQP,  and  TRW  proposed 
to  construct  LEO  satellite  systems. 
AMSC  proposed  to  add  additional 
frequencies  onto  its  authorized 
geostationary  satelliteorbit  (GSO) 
system. '7  The  LEO  applicants  proposed 
two  basic  LEO  system  architectures. 
TRW,  LQP,  Ellipsat.  and  Constellation 
proposed  a  code  division  multiple 
access  (CDMA)  architecture.  CDMA  . 
systems  can  share  the  same  frequencies 
when  operating  under  certain  technical 
constraints.i8  Motorola  proposed  a  time 
division  multiple  access/frequency 
division  multiple  access  (TDMA/FDMA) 
architecture.  TDMA/FDMA  systems 
must  operate  on  separate  dedicated 
frequencies.  19  AMSC's  proposed  GSO 
system  could  use  either  CDMA  or 
narrowband  FDMA  techniques. 

8.  The  World  Administrative  Radio 
Conference  (WARC-92),  allocated 
frequencies  for  MSS  xn  February  1992.^0 
Specifically,  the  1610-1626.5  MHz  band 
was  allocated  on  a  co-primary  basis 
with  other  radio  services  for  MSS  Earth- 
to-space  operations  and  the  2483.5- 
2500  MHz  band  was  allocated  on  a  co- 
primary  basis  for  space-to- Earth 
operations.21  In  addition,  a  secondary 


"•Public  Notice.  Report  No.  US-1068. 6  KCC  Rtd 
2083  (1991). 

"AMSC  requested  authoriiv  to  modify  its 
authorized  upper  L-band  (t54'5-1559/1646.5- 
1600.5  MHz)  MSS  system  to  include  the  1616  5- 
1626.5  MHZ  frequency  bands. 

'•Spread  spectrum  CDMA  is  a  digital 
transmission  technique  in  which  the  signal 
occupies  a  bandwidth  larger  than  that  needed  to 
contain  the  information  being  transmitted.  Because 
the  signal  is  spread  over  a  wide  bandwidth,  the 
power  is  dispersed  and  inle.-ference  potential  is 
reduced.  The  spreading  is  accomplished  by 
modulating  the  signal  by  a  code  that  is  indeoende.nt 
of  the  information  data.  A  svnrhronized  code  in  the 
receiver  is  used  to  de-spread  the  signal  and  recover 
the  information.  The  spreading  and  the  variation  in 
the  code  permit  a  number  of  users  lo  operate  on  the 
same  frequency  simultaneously  without  causing 
harmful  interference. 

"TDMA  is  a  transmission  technique  in  which 
the  same  frequency  band  is  used  by  both  uplink  and 
downlink  transmissions  in  alternating  lime  slots. 
FDMA  provides  multiple  discrete  channels  with 
different  center  frequencies 

'"See  note  1,  supra 

"  'Primary"  services  have  equal  rights  to  operate 
in  particular  frequencies.  Stations  operating  in 
primary  services  are  protected  against  interference 
froin  stations  of  "secondary"  services.  Moreover, 
stations  operating  in  a  sfcondiiry  scr\  ire  citnnot 


allocation  was  made  for  MSS  space-to- 
Earth  operations  in  the  1613.8-1626.5 
MHz  segment  of  the  1.6  GHz  band.  - 
Shortly  thereafter,  the  Commission 
proposed  an  identical  domestic 
allocation  and  subsequently  adopted 
that  allocation  in  December  1993.--' 

9.  The  Commission  conducted  a 
negotiated  rulemaking  from  January 
through  April  1993  to  assist  it  in  / 
developing  technical  rules  for  the%1SS 
Above  1  GHz  service.  The  Negotiated 
Rulemaking  Committee's  (the 
Committee's)  work  included  technical 
matters  relating  to  compatibility  among 
the  proposed  MMS  systems  (inter- 
system  sharing  issues),  compatibility 
between  MSS  and  other  services  in  ihe 
band  or  in  adjacent  bands  (inter-service 
sharing  issues),  and  the  operations  of 
MSS  feeder  links  and  intersatellite 
links.  The  Committee  reached 
consensus  on  many  issues,  but  did  not 
reach  a  consensus  regarding  a  technical 
method  by  which  all  proposed  systems 
could  be  accommodated  within  the 

1610-1626.5/2483.5-2500  MHz 
bands.23 

10.  In  January  1994,  the  FCC  adopted 
the  Notice  proposing,  among  other 
things,  a  LEO  design  requirement,  a 
requirement  that  systems  be  capable  of 
serving  all  areas  of  the  world  (except  for 
the  polar  regions)  for  at  least  75%  of 
each  day,  a  requirement  that  systems  be 
capable  of  serving  all  areas  of  the  United 
States  at  all  times,  and  a  requirement 
that  applicants  demonstrate  sufficient 
current  assets  or  irrevocably  committed 
financing  to  meet  construction  and 
launch  costs  for  the  entire  system.  We 
also  proposed  a  spectrum  sharing  plan 
that  could  accommodate  up  to  five 
systems.  We  indicated  that  if  mutual 
exclusivity  could  not  be  resolved,  we 
would  consider  awarding  licenses  bv 
auction,  lottery  or  comparative 
hearing.24 


claim  protection  from  harmful  inierfe.-entf  frum 
stations  of  a  primary  service.  See  47  CFR 
^»»2.104(d)  and  2.165(c). 

--See note  1.  supra. 

- '  See  Report  of  the  MSS  Above  1  GHz  Nppoi:»!,M! 
Rulemaking  Committee  (Apr.  6.  1993).  The 
Committee  included  two  independent  aiiach.T.enis 
discussing  this- issue  in  the  Report.  One  was 
supported  by  AMSC.  Celsat,  Inc..  Conslellaiion 
Ellipsat.  LQP  and  TRW.  The  other  was  supported 
by  Motorola.  Since  the  end  of  the  Negotiated 
Rulemaking,  the  LEO  applicants  have  submitted 
several  partial  settlement  proposals.  See  Joint  Filed 
Comments,  submitted  by  Motorola  and  UJP  (Oct.  7 
1993):  Joint  Spectrum  Sharing  Proposal,  submitted 
by  Constellation.  Ellipsat  and  TRW  (Oct.  8.  1993) 
Joint  Proposal  and  Supplemental  Comments 
submitted  by  Constellation.  Ellipsat.  Motorola  and 
TRW  (Sept.  9,  1994).  See  also  letter  from  LQP  lu 
FCC(Sept.  13.  1994). 
-■'  .\'otice.  note  2.  supra,  at  paras.  29-17. 


m.  Discussion 

A.  Licensing  Procedures 

1.  Qualification  Requirements 

11.  As  discussed  in  the  Notice,  unless 
otherwise  proscribed  by  rule,  statute  or 
treaty,  the  Commission  has  traditionally 
adopted  qualification  requirements  for 
each  satellite  service  that  reflect  the 
nature  of  and  entry  opportunities  for  the 
particular  service  being  licensed.  Where 
entry  opportunities  for  a  particular 
service  are  limited,  our  threshold 
qualiHcation  requirements  for  that 
service  are  designed  to  ensure  that  those 
awarded  licenses  can  expeditiously 
implement  state-of-the-art  systems  that 
further  the  public  interest.  If  applicants 
are  unable  to  meet  the  basic  qualifying 
criteria,  their  applications  are  dismissed 
without  additional  hearing. 

a.  Technical  qualifications — i.  Orbit 
considerations.  12.  In  the  Notice,  we 
proposed  to  require  MSS  Above  1  GHz 
systems  to  operate  in  non-geostationary 
orbits.25  Because  of  their  lower  altitude 
orbits,  LEO  systems  "can  shorten  the 
transmission  time  between  two  earth 
stations,  serving  to  reduce  or  eliminate 
the  time  delay  that  may  now  be  present 
in  [GSO]  satellite-delivered  telephone 
service."  "  We  also  stated  that  the 
Conununications  Act  specifically 
requires  us  "to  encourage  the  provision 
of  new  technologies  and  services  to  the 
pubhc."  27  vve  noted  that  LEO  satelUte 
systems,  which  cover  higher  latitudes 
than  GSO  satelUtes,  and  provide  a 
variety  of  low  power  links  to  and  from 
terrestrial  equipment,  represent  such  a 
new  technology.  We  also  noted  that  the 
inherently  global  nature  of  LEO  systems 
offers  a  broad  range  oi  public  interest 
benefits  for  the  United  States,  including 
increased  possibihties  of  U.S. 
leadership  in  developing  and 
implementing  satelUte  technology,  and 
enhanced  U.S.  global  competitiveness  in 
telecommunication.  We  suggested  tkat 
the  unique  features  of  LEO  systems 
would  foster  social  and  economic 
benefits  throughout  the  world. 

13.  We  requested  comment  on  the 
potential  for  MSS  Above  1  GHz  systems 
to  generate  social,  economic,  and 
technical  benefits,  both  domestically 
and  globally,  and  the  extent  to  which 
these  benefits  are  realizable  with  LEO 
and  GSO  satellites.  We  also  asked 
applicants  to  specify  the  extent  to  which 
their  proposed  systems  will  foster  these 
goals  and  the  manner  in  which  their 
services  are  planned  to  be  offered. 
Prospective  customers  were  asked  to 
specify  their  anticipated  use  or  uses  of 
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M£  S  Above  1  GHz  systems,  including  a 
dis  mission  of  whether  equivalent 
sertices  can  be  provided  by  LEO  and 
GSp  facilities  and  whether,  and  the 
exti  )nt  to  which,  alternative  terrestrial 
ser  ices  are  available. 

1  i.  AirTouch  Communications 
(AitTouch).  Constellation,  Ellipsat,  LQP, 
Mo  orola,  Novacora  Inc.  (Novacom),  and 
TR'  V  support  our  proposal  to  require 
MS  5  Above  1  GHz  systems  to  operate  in 
LE( )  orbits.  The  range  of  technical 
ben  sfits  to  the  United  States  and  world 
con  imunities  by  LEO  systems  includes 
virt  iially  instantaneous  voice 
trai  smissions.  broader  geographic 
cov  irage,  use  of  low  power  handheld 
trai  sceivers  and  small  antennas.  .A.MSC, 
Coi  isat,  Mobile  Communications 
(Co  nsat).  Mobile  Datacom  Corporation 
(M(  bile  Datacom),  and  Newcomb 
Coi  miunications,  Inc.  (Newcomb)  do 
not  support  our  proposal.  They  argue 
thai  there  will  be  no  significant 
qua  itative  or  quantitative  diSiarence  in 
the  ime  delay  experienced  by  users  of 
GS( )  and  non-GSO  systems  aad  that 
GS( )  systems  are  capable  of  providing 
sen  ices  to  most  of  the  Earth.  They 
furl  ler  argue  that  LEO  technology  is 
sub  ect  to  shadowing  outages,*  is  more 
con  plex,  and  is  unproven. 

15.  We  adopt  our  proposed  LEO 
des  gn  requirement  First,  AVfSC  ha> 
not  convinced  us  that  our  aMMoiptioB 
regi  rding  the  time  delay  in  hi^  altitude 
GSp  systems  was  in  error.  WhiVe  tyslMB 
processing  times  associated  with  non- 
GSO  satellite  handoffs  may  be 
mai  finally  longer  than  the  18 
mil  iseconds  noted  by  LCy .  AMSC  has 
not  shown  that  a  GSO  system's  typical 
voi(  e  transmission  delay  of  some  250 
mil  iseconds,  or  even  longer  for 
mu  tiple  hops,  is  not  noticeable  to  users. 

1  ).  Further,  LEO  systems  are 
sigi  ificantly  superior  in  their  coverage 
cap  ibilities.  While  GSO  systems  can 
pro  ride  coverage  to  most  of  the  world, 
this  coverage  is  limited  in  areas  of  high 
lati  ude,  including  parts  of  Alaska. 
A\!  5C  concedes  that  GSO  systems  can 
pro^de  only  "near"  total  coverage  of 
the  Earth.  Although  GSO  systems  are 
cap  ible  of  providing  acceptable  services 
acr<  ss  most  of  the  Earth's  surface,  LEOs 
are  capable  of  providing  truly  global 
cov  jrage.  LEO  technology,  for  example, 
mat  enable  residents  of  remote  parts  of 
Alaska  to  have  individual  telephone 
accf  ss  for  the  first  time.  There  is 
nothing  in  the  record  to  suggest  that 
provision  of  such  broad  geographical 
senHce  reduces  the  capacity  of  LEO 


enhc 


*»M.  at  pnat.  20-22:  proposed  S  25.143(b)(1). 
**/c/.atpua.  22. 
"47  U.S.C.  157. 


Shadowing  occurs  whan  tiaaainUsions  from 
the  satellite  or  mobile  tnnsceivefe  ai«  blocked  by 
buil4ings  and  vegeUUoa.  Sbado«vuig  aUo  occuis  to 
GSO  system*  when  the  user  txaosceiver  tenninal  is 
local  9d  on  e  vehicle. 


systems  to  serve  more  concentrated 
areas,  as  AMSC  suggests.  The  public 
interest  would  be  best  served  by  the 
technology  that  offers  the  broadest 
potential  coverage. 

1 7.  The  use  of  handheld  transcei  v  ers 
also  is  facilitated  by  LEO  systems.  LEO 
satelUtes'  lower  power  levels  alleviate 
the  need  for  large  antennas  aboard  the 
spacecraft  and  reduce  transceiver 
weight  and  volume,  enhancing  their 
portability.  By  contrast.  AMSC  suggests 
that  handheld  transceivers  are  not 
contemplated  by  GSO  systems.29  Its 
immediate  plans  do  not  include 
handheld  capability,  though  its  second 
generation  system  is  expected  to 
support  them.3o  As  we  embark  on  the 
promise  of  new  mobile  technologies,  we 
find  it  in  the  pubhc  interest  to  permit 
the  timely  deployment  of  personal 
commimications  services  that  include 
the  broad  use  of  handheld  transceivers 

18.  One  risk  cited  by  AMSC  is  the 
incteaeed  possibility  that  the  satellites 
in  the  LEO  constellation  will  collide 
with  other  objects  in  space.  We  do  not 
view  this  ■■  stMiiig  LEO  technology. 
Both  the  mnMhooa  of  collisions  and 
future  mitigation  oiediods  are  being 
discussed  in  doieetic  and  Internationa! 
fore.  However,  %» lecord  in  this 
proceeding  does  not  support  a  finding 
that  space  nollkioBe  will  become  a 
significant  problea  for  LEO  systems 
We  also  adaiowledea  that  the  reception 
shadovdng  ■wocieted  with  LEO  satelUte 
movement  lelatiya  to  the  Earth's  surface 
(which  AMSC  MWgests  would  adversely 
affect  signal  que^  during  voice 
commimications)  nay  add  to  the 
operational  chatteogac  confronting  LEO 
MSS  tentmokicr.  Tbere  is  no  showing, 
however,  that  aiMdowing  is  more  of  a 
problem  with  LEO  technology  than  it  is 
urith  GSO  tBGhwrfosy. 

19.  Advocates  of  both  GSO  and  LEO 
systems  argue  that  their  technology  will 
offer  economic  and  social  benehts. 
domestically  aad  globally.  The  essential 
advantage  of  GSO  systems  is  their 
proven  capability  to  provide 
telecommunication  services.  Intelsat 
and  Inmarsat  are  but  two  examples. 
These  successes,  however,  are  not 
sufficient  to  preclude  embracing  a  new 
and  potentially  more  efficient 
technology,  notwithstanding  its 
substantial  risks  and  costs.  On  the 
contrary,  the  Commission  has  a  mandate 
to  encourage  new  technologies  and 
services.3^  While  both  LEO  and  GSO 
systems  portend  substantial 
opportunities  for  employment  growth 
and  export  of  U.S.  technologies 


worldwide,  LEO  systems  have  greater 
potential  to  serve  more  uniformly  the 
United  States  and  Internationa] 
locations  with  smaller,  more  ubiquitous 
and  lower  power  equipment.  This  leads 
us  to  conclude  that  the  primary  use  of 
the  sub)ect  spectrum  should  be  by  LEO 
systems.  We  therefore  adopt  Section 
25.143(b)(2)(i)  as  proposed  in  the 
Notice. 

20.  Most  commenters  agree  that  it 
would  be  difficuh  for  GSO  and  LEO 
systems  to  operate  MSS  services 
together  in  this  band.  Indeed,  this  was 
a  significant  factor  in  our  decision  to 
propose  limiting  the  1610-1626.5/ 
2483.5-2500  MHz  band  to  LEO  systems 
NotAvithstanding  our  decision  to  adopt  a 
LEO  design  requirement,  we  would 
consider  authorizing  a  GSO  system  in 
these  bands  upon  a  showing  that  Its 
operations  would  not  cause  interference 
to  or  affect  LEO  operations.  Similarly, 
the  provision  of  radiodetermination 
sateUite  services  (RDSS)  by  either  LEO 
or  GSO  systems  would  be  permissible  if 
fully  compatible  with  licensed  LEO 
MSS  systems.  32 

ii.  Global  vs.  regional  coverage.  21  In 
our  Notice,  we  discussed  the  geographic 
coverage  we  would  require  these 
satellite  systems  to  provide.  In  view  of 
our  interest  in  furthering  the  creation  of 
the  global  information  infrastructure,  we 
proposed  to  require  each  MSS  Above  1 
GHz  applicant  to  demonstrate  that  its 
proposed  system  is  capable  of  providing 
mobile  satellite  service  to  all  areas  of  the 
world,  with  the  exception  of  the  polar 
regions,  for  at  least  75%  of  every  24 
hour  period.  Specifically,  we  proposed 
that  Big  LEO  satellite  systems  be 
designed  so  that  at  least  one  sateUite 
would  be  visible  above  the  horizon  at  an 
elevation  angle  of  at  least  5°  for  at  least 
18  hours  each  day  at  latitudes  less  than 
80°.  33 

22.  The  commenters  generally  support 
this  requirement.  They  disagree, 
however,  on  the  extent  to  which 
systems  must  offer  service  in  or  near  the 
polar  regions.  The  majority,  including 
the  system  applicants,  agree  that  there  is 
little  need  for  a  requirement  to  serve 
unpopulated  areas.  They  argue  that  the 
additional  costs  associated  with  such 
service  would  not  be  justified.  For 
example,  TRW  suggests  that  service  up 
to  80°  northern  and  southern  latitudes 
may  not  be  necessary,  because  there  are 
no  populated  areas  that  far  north  or 
south  and  the  economic  costs  of 
requiring  such  service  are  high.  Ellipsat 
favors  requirements  of  55°  Southern 
Latitude  and  75°  degrees  Northern 


2*  AMSC  Reply  CommenU  at  3,  a.  1. 
"47U.S.C157. 


"Sep47CFR  §25.141(0. 
»•  See  Notice,  note  2.  $upm,  App.  A  at  1 1S2; 
proposed  Section  2S.143(b)(2)(ti). 


Latitude,  to  cover  all  but  the  most 
remote  population  centers.  The  parties 
to  the  Joint  Proposal  modify  their 
previous  positions  by  suggesting  a 
coverage  requirement  of  up  to  70°  North 
Latitude  and  55°  South  Latitude. 

23.  As  noted,  LEO  systems  are  capable 
of  providing  service  to  all  points  on 
Earth.  We  recognize,  however,  the  need 
to  balance  system  cost  against 
geographical  service  area.  We  agree  with 
the  commenters  that  it  is  sufficient, 
given  projected  need  and  alternative 
service  options,  to  require  service  only 
to  populated  areas.  We  therefore  require 
that  Big  LEO  systems  be  capable  of 
serving  locations  as  far  north  as  70° 
latitude  and  as  far  south  as  55°  latitude. 
This  will  allow  coverage  to  populated 
areas  that  cannot  be  reached  by  GSO 
systems.  While  ships  and  airplanes  may 
traverse  the  polar  regions  beyond  these 
latitudes,  they  are  not  necessarily 
deprived  of  service  because  the  LEO 
satellites  may,  in  fact,  be  visible. 

iii.  Continuous  coverage  of  the  fifty 
states.  24.  We  indicated  in  the  Notice 
that  the  pubhc  interest  would  be  served 
if  LEO  systems  provided  efficient  and 
ubiquitous  voice  service  to  users 
throughout  the  United  States.  We 
therefore  proposed  to  require  each  LEO 
system  to  have  at  least  one  satellite  at 
an  elevation  angle  of  at  least  5°  at  any 
given  time  in  all  areas  of  the  United 
States.34 

25.  Several  commenters  note  that  we 
proposed  to  require  global  "mobile 
satellite  services"  in  proposed  Section 
25.143(b)(2)(ii)  and  domestic  "voice" 
service  in  proposed  Section 
25.143(b)(2)(iii).  Our  expectation  is  that 
LEO  system  operators  will  have  market 
incentives  to  offer  more  than  merely 
voice  services,  but  for  purposes  of 
consistency  we  will  revise  proposed 
Section  25.143(b)(2)(iii)  to  read  "mobile 
satellite  services."  Further,  in  the  Joint 
Proposal,  the  parties  agree  that  Big  LEO 
systems  should  be  capable  of  covering 
all  fifty  states,  Puerto  Rico  and  the  U.S. 
Virgin  Islands.  We  will  amend  Section 
25.143(b)(2)(iii)  to  reflect  this  coverage. 

b.  Financial  qualifications.  26.  In  fight 
of  the  enormous  costs  involved  in 
constructing  and  launching  a  satellite 
system,  we  have  always  considered 
financial  abifity  a  significant  factor  in 
determining  whether  an  applicant  is 
quahfied  to  hold  a  Ucense.  Historically, 
the  Commission  has  fashioned  financial 
requirements  for  satellite  services  on  the 
basis  of  entry  opportunities  in  the 
particular  service  being  licensed.  This 
stems  from  our  repeated  experience  that 
licensees  without  sufficient  available 
resources  spend  a  significant  amount  of 


"  Sep  id.;  proposed  Section  2.5.143(bN2Miii). 


time  attempting  to  raise  the  necessary 
financing  and  that  those  attempts  often 
end  unsuccessfully.  3*  Consequently, 
where  a  grant  to  an  under-financed 
applicant  may  preclude  a  fully 
capitalized  appHcant  from 
implementing  its  plans,  and  service  to 
the  public  may  be  consequently 
delayed,  we  have  required  a  stringent 
financial  showing  to  ensure  that  the 
public  interest  would  be  served.  3«  We 
have  required  a  less  stringent  financial 
showing  where  grant  to  an  under- 
financed applicant  will  not  prevent 
another  from  going  forward.  For 
example,  we  required  only  a  detailed 
business  plan  in  the  radiodetermination 
satelhte  service,  where  all  applicants 
could  be  accommodated  and  future 
entry  was  possible.  3?  in  contrast,  we 
required  evidence  of  full,  irrevocable 
financing  in  the  domestic-fixed  sateHite 
service,  where  applications  to 
implement  space  stations  regularly 
exceed  the  number  of  available  orbital 
locations  for  those  satellites.  38 

27.  The  Negotiated  Rulemaking 
Committee  could  not  agree  to  a  method 
by  which  all  six  proposed  systems  could 
be  licensed.  Further,  the  sharing  plan 
we  proposed  in  the  Notice,  and  which 
we  adopt  today,3»  does  not 
accommodate  all  pending  applicants 
and  le.aves  little  or  no  spectrum 
available  for  expansion  of  existing 
systems  or  the  development  of  future 
MSS  systems  within  the  United  States.  ' 
Consequently,  consistent  with  our  past 
practice,  we  seek  to  ensure  that  those 
applicants  awarded  Big  LEO  licenses 
have  the  financial  ability  to  proceed. 

28.  The  domestic  fixed-satellite 
standard  was  developed  to  serve  the 

"See,  e.g..  National  Exchange  Satellite.  Inc.,  7 
FCC  Red  1990  (Com.  Car.  Bur.  1992):  Rainbow 
Saiellite.  Inc.  Mimeo  No.  2584  (Com.  Car.  Bur, 
released  Feb.  14, 19»5);  United  States  Sateilite 
Systems,  Inc.,  Miraeo  No.  2583  (Com.  Car.  Bur., 
released  Feb.  14,  1985)  (domestic  satellite  l.renjws 
drclared  null  and  void  for  failure  to  begin 
implementation  as  required  by  license).  In  addifion. 
Geostar  Corporation,  a  slart-up  company  licensed  in 
the  radiodetermination  satellite  service,  declared 
baniruplcy  nearly  five  veers  after  its  licrnsej  wer*? 
issued.  It  had  not  built  any  of  its  satellites. 

*"This  approach  has  not  prevented  smaller  firms 
from  pa.ticipating  m  the  salellile  sertices  ma/^kot 
because  ownership  of  a  space  station  is  nol 
mandatory.  Space  station  capacity  can  be  Inej^d  nr 
btjught.  and  earth  stations  can  be  acquired  al 
nOdtively  low  cosu. 

".^mpndmcnt  to  the  Comtnission's  RiJes  !o 
Aliocalp  Spectrum  for.  and  to  Establish  Other  Kuli". 
and  Policies  Pertaining  to.  a  Radiodetennination 
Satellite  Ser\ice,  104  FCC  2d  650  (1986)  IRDSS 
Licmsing  Orti-r:^  We  note  that  none  of  the  four 
entities  awarded  licenses  implemented  fhrir 
proposed  systems,  with  the  last  remaining  !ir.en»e«, 
(ieostar  Corporation,  declaring  bankruptcy  in  1991. 

"Licensing  Space  Stations  in  the  Domestic-Fixed 
Satellite  Service.  50  Fed.  Reg.  36071  (Sept.  5, 1985) 
11985  Processing  Order]. 

'"'Sif  paras.  44-45.  infn. 
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public  interest  by  deterring  warehousing 
and  inefficient  use  of  valuable  orbit 
spectrum  resources.  Given  the  same 
public  interest  concerns  here,  we  - 
proposed  in  the  Notice  a  financial 
standard  for  the  Big  LEO  service 
identical  to  the  one  used  in  the 
domestic  fixed-satellite  service,  noting 
that  a  lesser  standard  could  allow 
permittees  to  tie  up  scarce  spectrum 
resources  while  preventing  other 
qualified  entities  from  providing  service 
to  the  public.*"  Thus,  we  proposed  to 
require  Big  LEO  applicants  to  provide 
evidence  of  current  assets,  operating 
revenues,  or  irrevocably  committed  debt 
or  equity  financing  sufficient  to  meet 
the  estimated  costs  of  constructing  and 
launching  all  planned  satellites,  and 
operating  the  system  for  the  first  year.*' 

29.  The  four  parties  to  the  Joint 

,  Proposal  suggest  using  a  less  stringent 
financial  standard  that  requires  an 
applicant  to  show  "financial 
preparedness,  including  reliance  on 
projected  revenues  and  fiiture  public 
offerings"  in  order  to  be  granted  a 
construction  permit.  Within  one  year 
from  the  date  of  the  grant  of  a  license, 
each  permittee  would  be  required  to 
demonstrate  that  it  meets  the  domestic 
fixed-satellite  service  financial  standard 
with  respect  to  25%  of  the  total 
constellation  construction  and  launch 
costs.  LQP,  in  contrast,  ai<gues  that  this 
proposed  relaxation  of  financial 
standards  must  be  balanced  against  die 
concern  that  only  viable  applicants  be 
licensed.*^ 

30.  We  conclude  that  although  more 
relaxed  approaches  may  be  used  for 
some  satellite  services,  a  strict  financial 
requirement  is  warranted  for  the  Big 
LEO  service.  The  proposed  Big  LEO 
systems  will  cost  between  $97  million 
and  $2  billion  to  implement.  These  are. 
by  far,  the  most  expensive  satellite 
systems  to  date.  As  we  indicated  in  the 
Notice,  our  experience  with  the  satellite 
industry  has  proven  that  arranging 
financing  for  any  space  station  system, 
even  one  significantly  less  costly  than  a 
Big  LEO  system,  is  extremely  difficult, 
even  after  a  construction  permit  has 
been  granted.'*^  Consequently,  adopting 
a  lesser  financial  standard  than  the 
domestic  fixed-satellite  standard,  such 
as  the  one  suggested  in  the  Joint 
Proposal,  could  tie  up  spectrum  for  - 


8. 


*"19a5  Processing  Order,  note  38.  supra,  at  para. 

*' Notice,  note  2.  supra,  at  para.  27.  We  noted  that 
"first  year  operational  costs"  were  to  be  calculated 
for  the  year  following  the  launch  of  the  first  satellite 
in  the  constellation. 

••'See  Letter  from  Chairman.  Loral  Corporation  to 
Christopher  B.  Calvin,  Motorola.  Inc.  (Sept.  13, 
1994). 

*  <  See  note  35,  supra. 


y(  ars,  with  contrary  to  the  public 
ir  terest.  While  system  implementation 
m  ilestone  requirements**  will  provide  a 
m  ?chanism  by  which  to  revoke  the 
lii  enses  of  those  entities  that  are  not 
c<  pable  of  going  forward,  this  process 
ta  les  considerable  time  and  can  delay 
qi  alified  entities  from  implementing 
S3  stems  and  providing  service  to  the 
pi  blic.*5  Because  all  pending  Big  LEO 
a]  plicants  cannot  be  accommodated 
ai  d  because  there  appears  to  be  no  room 
fc  ■  future  entry,  granting  an  under- 
fi  lanced  space  station  applicant  a 
lii  ense  may  preclude  an  applicant  that 
pi  ssesses  the  necessary  financial 
re  jources  from  implementing  its  plans, 
ai  d  consequently  service  to  the  public 
m  ly  be  delayed.  Accordingly,  we 
c(  nclude  that  a  financial  demonstration 
i(  intical  to  the  one  used  in  the 
di  mestic  fixed-satellite  service,  as 
pi  oposed  in  the  Notice,  should  be 
a(  opted  for  the  Big  LEO  service. 

31.  Applicants  relying  on  internal 
fii  lancing  need  not  set  aside  specific 

fu  [ids  for  their  systems.  Rather,  as  in  the 
d(  mestic  fixed-satellite  service,  we 
re  juire  only  a  demonstration  of  current 
as  »ts  or  operating  income  sufficient  to 
cc  ver  system  costs.  The  availability  of 
in  :emal  funds  sufficient  to  cover  a 
sji  stem's  costs  provides  adequate 
as  surance  at  the  time  the  Commission 
ac  ts  on  the  application  that  the  system 
ca  rt  be  built  and  launched.  Current 
as  >ets — which  includes  cash,  inventory, 
ar  d  accounts  receivable — provide  a 
g€  tieral  measure  of  a  company's  ability 
to  finance  the  project  itself  or  to  raise 
fu  [ids  from  lenders  and  equity  investors 
oi  the  basis  of  its  on-going  operations. 
H  ghly  capitalized  companies  possess 
m  )re  collateral  and,  thus,  are  in  a  better 
p(  sition  to  borrow  money  than  thinly 
cs  pitaiized  companies. 

32.  Further,  "irrevocably"  committed 
e)  temal  financing  is  financing  that  has 
b(  en  approved  and  does  not  rest  on 

c(  ntingencies  which  require  action  by 

ei  her  party  to  the  loan  or  equity 

in  I'estment.  In  other  words,  the 

in  itrument  of  financing  must 

d(  monstrate  that  the  lender  has  already 


*See  paras.  188-193, 1'n/ro'* 

5  For  example,  ABCI.  Rainbow .  and  USSSI  were 
grlnted  domestic  fixed-satellite  licenses  in  early 
1^  )3.  Those  licenses  were  not  declared  null  and 
vc  d  until  two  years  later,  shortly  before  action  was 
tal  en  on  the  next  processing  group  of  domsat 
ap  }lications.  Applications  in  that  particular 
pr  icessing  group  had  been  on  file  since  late  1983 
ar  1  action  on  that  group  was  delayed,  in  part;  by 
th  I  ABa,  Rainbow,  and  USSSI  proceedings.  See 
e-i ..  United  States  Satellite  Systems,  Inc..  FXX  83- 
6(1  >  (released  (an.  23, 1984)  (granting  USSSI  an 
ad  litional  six  months  in  which  to  complete  its 
Gi  ancing],  Mimeo  No.  2583  (released  Feb.  14.  1985) 
(n  voking  USSSI  authorizations).  FCC  85-394 
(n  leased  Aug.  29. 1985)  (denying  USSSI's 
a[  >ltcations  for  review). 


determined  that  the  applicant  is 
creditworthy  and,  absent  a  material 
change  in  circumstances,  is  prepared  to 
make  the  loan  immediately  upon  grant 
of  a  Commission  authorization.*^  This  is 
not  to  preclude  applicants  from  relying 
on  operating  revenues  from  the  initial 
operations  of  their  systems  to  finance 
the  remainder  of  their  systems. 
Nevertheless,  to  ensure  that  the  system 
is  completed  in  a  timely  maimer  if 
revenues  are  not  available  as  soon  as 
anticipated,  we  require  a  commitment 
that  a  lender  is  prepared  to  finance  the 
entire  cost  of  the  system. 

33.  Some  of  the  applicants  argued  in 
their  comments  *'  that  a  more  relaxed 
standard  is  supported  by  our  use  of  a 
less  stringent  financial  requirement  in 
the  radiodetermination  satellite  service 
(RDSS)  and  the  non-voice,  non- 
geostationary  (NVNG)  service.  These 
parties  argue  that  the  unproven  nature 
of  the  RDSS  and  NVNG  services  led  to 
the  adoption  of  a  financial  standard  that 
permitted  applicants  to  finance  the 
systems  as  they  are  built  and  deployed, 
and  that  similar  considerations  apply  in 
the  Big  LEO  service.  Our  primary  reason 
for  the  "relaxed"  standard  in  the  RDSS 
and  NVNG  services,  however,  was  that 
all  pending  applicants  could  be 
accommodated  and  future  entry  was 
possible.*^  Consequently,  a  grant  to  an 
imder-financed  applicant  would  not 
preclude  another  qualified  entity  from 
going  fonvard.  The  financial 
qualification  standard  adopted  for  RDSS 
and  NVNG  services  is  therefore 
inappropriate  for  Big  LEOs. 

34.  Some  of  the  applicants  also  argue 
that  we  should  require  only  a 
demonstration  of  partial  financing.  They 
contend  that  applicants  that  have  the 
financing  to  meet  construction  and 
launch  costs  for  the  number  of  satellites 
needed  to  provide  limited  domestic  and 
global  service  will  be  able  to  hiiance  the 
remainder  of  their  systems  with  the 
operating  income  from  these  services. 
Such  a  position,  however,  would  not 
promote  the  global  availability  of  this 


*•*  For  example,  a  change  in  general  market 
conditions  or  in  the  applicant's  creditworthiness  is 
an  acceptable  limitation  on  the  lender's 
commitment  to  make  the  loan.  Further,  a  lender  is 
not  required  to  lend  the  applicant  the  entirecum 
at  once.  Rather,  funding  can  be  staggered  to  reflect 
the  system's  implementation  schedule  or  the 
applicant's  need  to  access  thos«  funds.  See 
Licensing  Space  Stations  in  the  Domestic-Satellite 
Service,  101  FCC  2d  223  (1985)  [19B5  Processing 
Group  Notice  of  Proposed  Rulemaking],  at  para.  22. 

*''  We  will  address  all  concerns  raised  in  the 
comments  even  though  they  may  be  inconsistent 
with  the  positions  taken  by  the  applicants  in  the 
loint  Proposal. 

*^  See  Notice,  note  2,  supra,  at  1108;  RDSS 
Licensing  Order,  note  37,  supra;  Report  and  Order 
in  CC  Docket  No.  92-76.  8  FCC  Red  S450  (1993) 
INVNGMSS  Order). 
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service.  A  system  that  relies  too  heavily 
on  operating  income  from  its  first 
satellites  for  its  completion  could  easily 
become  stalled  before  it  is  able  to 
pro\-ide  domestic  or  glol^  service  that 
meets  our  service  requirements. *b  Any 
applicant  that  cannot  demonstrate  the 
capability  to  launch  more  than  a  Umited 
niunber  of  satellites  should  not  be 
considered  for  liceasing  at  the  expense 
of  potential  entrants  that  could  provide 
global  service  and  continuous  domestic 
service. 

35.  Ellipsat  comments  that  we  should 
require  applicants  relying  on  internal 
fimds  to  demonstrate  a  management 
"commitment"  to  expend  those  funds 
for  the  Big  LEO  project.  Ellipsat  aigues 
that  this  requirement  would  put 
companies  with  greater  capital  assets  on 
an  even  footing  with  smaller  applicants 
who  must  rely  on  "irrevocable"  outside 
loan  commitments  to  establish  their 
financial  qualifications.  As  we  stated  in 
adopting  the  domestic-fixed  satellite 
standard,  we  will  not  require 
management  to  set  aside  specific  funds 
for  the  system.  We  wrill.  however, 
require  applicants  relying  on  internal 
assets  to  provide  a  balance  sheet 
demonstrating  current  assets  or 
operating  income  sufficient  to  meet  the 
space  segment  costs  together  writh 
evidence  of  a  management  commitment 
to  the  project.  This  does  not  require  an 
unalterable  commitment  that  the  funds 
will  be  expended  regardless  of  market 
conditions.  Rather,  consistent  with  our 
approach  to  credit  arrangements 
provided  by  outside  soimxs, 
management  of  the  corporation 
providing  the  funding  must  commit  that 
absent  a  material  change  in 
circumstances,  it  is  prepared  to  expend 
the  necessary  funds.so  Thc»e  applicants 
relying  on  financing  from  parent 
corporations  must  make  the  same 
showing  with  respect  to  the  parent 
corporation's  commitment. 

36.  AMSC  urges  that,  given  the  short 
life  of  LEO  satellites,  we  should  require 
the  applicants  to  demonstrate  the 
financial  capability  to  build  an  entire 
constellation  and  a  fleet  of  replacement 
sateUites.  Although  some  of  the 
proposed  systems  use  satellites  with  a 
short  life,  a  requirement  to  demonstrate 
full  funding  for  these  before  the  first 
generation  is  built  would  be 
exceptionally  onerous  and  imnecessary. 
We  are  confident  that  after  constructing 
and  operating  a  full  fleet  of  satellites,  a 
licensee  would  have  ample  incentive 
and  resources  to  implement 
replacement  satellites,  unless  there  is 


*"  See  part.  29,  supra. 
«>See  I98S  Processing  Order,  iMNe  38. 
n  re 


supra,  at 


insufficient  demand.  In  that  case, 
however,  the  public  would  not  be 
harmed  by  discontinuation  of  the 
licensee's  service. 

37.  We  recognize  that  applicants  may 
be  able  to  provide  the  service 
requirements  adopted  today  with  fewer 
satellites  than  proposed  in  the  pending 
applications.  In  such  a  case,  an 
applicant  has  the  option  of  course,  to 
modify  its  pending  application  to 
specify  only  those  satellites  necessary  to 
meet  our  minimimi  requirements,  and 
its  financial  and  technical  showing 
would  need  to  cover  only  such  a 
constellation.  It  could  then  apply  to 
expand  its  constellation  as  originally 
envisioned,  as  it  attains  the  financial 
capability  to  do  so. 

38.  Consequently,  to  meet  the  public 
interest  objective  of  ensuring  prompt 
initiation  of  this  new  satellite  service, 
we  adopt  otn:  proposed  rule  that 
requires  each  Big  Leo  applicant  to 
demonstrate  the  ability  to  build  and 
launch  all  satellites  for  which  it  has 
applied,  which  includes  those  satellites 
necessary  to  fulfill  our  service 
requirements,  and  to  operate  its  system 
for  one  year  after  launch  of  the  first 
satellite  in  its  constellation.  In  doing  so, 
however,  we  shall  modify  our  eligibility 
requirements  somewhat  in  an  effort  to 
achieve  greater  participation  by  the 
applicants  in  this  processing  group. 

39.  First,  consistent  with  oui 
paramount  objective  of  securing  early 
implementation  of  these  satellite 
services,  we  shall  adopt  a  rule, 
consistent  with  our  proposal  in  the 
Notice,  that  will  enable  applicants  who 
can  now  demonstrate  their  financial 
qualifications  to  receive  priority  in 
obtaining  license  grants.  Thus,  any 
applicant  who  can  submit  a  complete, 
amended  application  on  or  before 
November  16. 1994.  and  demonstrates 
financial  capability  under  the  standards 
set  forth  in  the  rule  adopted  in  this 
proceeding,  will  be  processed 
immediately.  Assuming  sufficient 
spectnmi  is  available  to  award  licenses 
to  all  such  financially  and  otherwise 
qualified  applicants,  we  will  grant 
licenses  to  these  applicants.  Given  the 
national  and  other  public  interest 
benefits  of  ensuring  the  United  States' 
global  leadership  in  providing  these 
important  new  satellite  services,  we  also 
plan  to  process  these  appUcations  on  an 
expedited  basis,  with  action  anticipated 
by  January  31, 1995.  Making  these 
grants  promptly  will  enable  such  fully 
quahfied  applicants  to  begin 
immediately  the  time-consuming 
process  of  satellite  construction,  thei«by 
significantly  assisting  in  United  States' 
efforts  to  complete  the  international 
coordination  process  and  achieving  our 


statutory  and  pubUc  interest  objective  of 
bringing  new  and  iimovative  services  to 
the  public  at  the  earliest  possible  time. 
40.  We  also  wish,  however,  to  accord 
some  processing  priority  to  other 
applicants  in  this  group  who  may  need 
more  time  to  establish  their  financial 
qualifications,  and  who  have  all  devoted 
significant  time,  effort  and  resounds 
towards  establishing  the  Big  LEO 
service  both  domestically,  in  the 
Negotiated  Rulemaking,  and 
internationally.  For  example,  until 
feeder  link  frequencies  can  be  assigned 
to  a  particular  system,  which  will  not 
likely  occur  until  after  the  next  Wt>rld 
Radio  Conference  to  be  held  in 
November  1995  (WRC-95).  it  may  be 
difficult  for  some  of  these  applicants  to 
finalize  financial  arrangements  for  their 
systems.  Consequently,  in  an  effort  to 
afford  an  additicuial  opportunity  for 
entry  by  such  applicants,  we  v»rill  allow 
applicants  who  cannot  meet  our 
financial  qualifications  requirement  at 
this  time  an  additional  period  of  time  to 
estabUsh  their  qualifications. 
Specifically,  we  will  require  these 
applicants  to  file  amended  applications 
by  November  16,  1994  to  ensure  their 
continued  consideration,  but  we  will 
allow  them  until  January  31, 1996— two 
months  after  the  completion  of  WRC- 
95 — to  demonstrate  compliance  with  the 
financial  standard  adopted  today. 

41.  Under  oiu  two-tiered  eUgibility 
rule,  applicants  who  make  a  decision  to 
defer  their  financial  showing  until 
January,  1996.  will  not  jeopardize  their 
status  in  the  current  processing  group. 
Specifically,  new  applications  for  Big 
LEO  systems  virill  not  be  considered 
imtil  after  action  on  the  six  pending 
applications  is  completed.  Nevertheless, 
such  applicants  will  not  be  accorded  the 
same  processing  priority  as  those 
applicants  who  are  willing  and  able  to 
demonstrate  their  financial 
qualifications  far  sooner,  by  November 
16.  1994,  and  whose  expeditious  grants 
will  better  enable  us  to  achieve  early 
and  successful  international 
coordination  and  implementation  of  this 
service.  Because  the  spectrum  sharing 
plan  we  adopt  today  accommodates  up 
to  five  systems.''  we  also  recognize  that 
applicants  choosing  not  to  make  a 
financial  showing  until  January  1996, 
may  find  their  applications  are  mutually 
exclusive  situations.  Nevertheless,  we 
beUeve  a  very  significant  likelihood 
exists  that  our  financial  eligibility  rule 
will  residt  in  more  of  these  applicants 
obtaining  grants  and  that,  in  the 
intervening  time  fi^me  until  January 


'  Srv  paras.  44-45,  infra. 


1996,  events  may  occur  that  avoid 
mutual  exclusivity  altogether. 
42.  If  it  turns  out  that  all  six 
applicants  are  able  to  establish  their 
financial  qualifications  by  the 
November  16, 1994  deadline  for 
amended  applications,  or  alternatively, 
that  all  six  applicants  defer  their 
Rnancial  showings  until  January  1996 
and  all  are  then  deemed  financially 
qualified,  we  will  implement  the 
auction  procedure  described  below, 
paras.  88-97.  to  award  licenses.  If. 
however,  some  grants  have  been  made 
prior  to  January  1996.  and  a  mutually 
exclusive  situation  arises  then,  the 
auction  procedure  outlined  below 
cannot  be  used.  However,  given  the 
uncertainty  that  such  a  situation  will 
ever  arise,  we  will  not  at  this  time 
decide  how  to  process  any  such 
remaining  mutually  exclusive 
applications.  Presumably,  however, 
such  grants  would  be  awarded  through 
an  auction  mechanism  that  is 
appropriate  in  the  circumstances.  We 
have  decided,  however,  to  defer  any 
final  decision  on  that  issue  at  this  time. 

2.  Spectrum  Sharing  Plan 

a.  Background.  43.  As  we  discussed  in 
the  Notice,  the  six  applicants  proposed 
two  system  designs  (LEO  and  GSO)  and 
two  system  architectures  (CDMA  and 
TDMA/FDMA).  A  CDMA  architecture 
would  permit  multiple  systems  to  share 
the  same  frequencies.  A  TDMA/FDMA 
architecture  would  operate  bi- 
directionally  in  a  portion  of  the  1.6  GHz 
band  only  and  would  require  each 
system  to  operate  on  discrete  frequency 
band  segments.  The  Committee's  work 
plan  called  for  the  Committee  to 
develop  rules  that  would  maximize 
multiple  entry  and  avoid  or  resolve 
mutual  exclusivity  among  the  six 
applications.  The  applicants,  however, 
could  not  develop  a  set  of  technical 
parameters  and  sharing  criteria  that 
could  accommodate  all  proposed 
systems.  In  the  Notice,  we  proposed  a 
sharing  plan  that  could  accommodate 
up  to  four  CD.MA  systems  and  one 
TDMA/FDMA  system.s^  The  plan  was 
based,  in  part,  upon  partial  settlement 
proposals  filed  by  two  groups  of  LEO 
applicants  after  the  Negotiated 
Rulemaking  was  concluded.*^  The  plan 
proposed  to  assign  licensees 
implementing  CDMA  systems  in  the 
United  States  to  11.35  MHz  of  shared 
bandwidth  at  1610-1621.35  MHz.  It 


"Our  plan  included  both  system  architectures 
for  two  reasons:  (1)  the  record  did  not  support  a 
tlnding  that  one  architecture  it  superior  to  the 
other,  and  (2)  the  plan  would  permit  up  to  five 
systems  to  be  licensed,  furthering  our  multiple 
entry  policy. 

"See note  2 J.  supra. 


proposed  to  assign  a  TDMA/FDMA 
system  operating  in  the  United  States  to 
5.1S  MHz  of  dedicated  bandwidth  at  - 
162  .35-1626.5  MHz.  If  only  one  CDMA 

.  systi  im  is  implemented,  the  plan 
proj  osed  to  adjust  the  domestic 
assi|  nment  for  that  system  to  8.25  MHz 
at  II  10-1618.25  MHz,  leaving  the  freed 
3.15  MHz  of  spectrum  available  for 
poss  ible  reassignment  to  the  TDMA/ 
FDN  A  licensee  or  for  new  entry.  We 
also  tentatively  concluded  that  CDMA 
syst(  ms  would  be  provided  with  equal 
amo  ints  of  downlink  and  uplink 

-  spec  :rum,  unless  CDMA  system 
prof  onents  could  demonstrate  an 
une<  ual  assignment  was  warranted. 

b.  The  basic  plan.  44.  All  fi^e 
app  canls  proposing  LEO  systems  agree 
that  3ur  plan  provides  a  basis  for 
acco  Timodating  five  LEO  systems.  None 
take;  issue  with  the  framework  of  the 
plan  up  to  four  CDMA  systems  can 
shai  !  11.35  MHz  of  bandwidth  in  the 
1 .6  <  Hz  bknd  and  that  one  TDMA/ 
FDNfA  system  can  operate  over  5.15 
MHa  of  dedicated  bandwidth. 
Com  tellation.  for  example,  states  that 
11.3  >  MHz  can  "support  competitive 
CDN  A  systems  operating  in  a  sharing 
envi  -onment."  *•♦  Motorola  supports 
awaiding  a  single  TDMA/FDMA  Ucense 
in  5. 15  MHz  of  bandwidth.'*  LQP.  TRW. 
and  -lUipsat  all  agree  that  both  LEO 
tranj  mission  techniques  can  be 
acco  nmodated.  with  CDMA  systems 
opei  iting  on  shared  spectrum.  Indeed, 
the  I  )ur  proponents  of  the  Joint 
Prop  Dsal,  supported  by  LQP.  explicitly 
agre<  i  to  an  11.35  MHz/5.15  MHz 
spec  rum  split. 

45  Despite  its  general  agreement  that 
its  s;  stem  could  be  accommodated  in 
11.3  t  MHz  of  shared  spectrum, 
Conj  tellation  contends  in  its  conunents 
that  fill  five  LEO  applicants  should  be 
giveli  equal  options  to  use  the  spectrum. 
Spe<  ifically,  it  argues  that  adoption  of 
rule!  requiring  four  LEO  applicants 
shar  t  spectrum .  while  allowing  the 
remj  ining  applicant  to  have  exclusive 
use  ( if  its  own  band  segment  or 
assif  ning  prime  spectrum  to  one 
appl  cant  and  impaired  spectrum  to 
anot  ler,  would  violate  the  doctrine 
enui  ciated  in  Ashbacker  Radio  Corp.  v. 
FCC  326  U.S.  327  (1945)  [Ashbacker). 
We  (  o  not  agree  that  a  rule  requiring 
shar  ng  by  applicants  proposing  CDMA 
syst  ms,  and  that  permits  other 
app  cants  to  have  exclusive  spectrum, 
imp  icates  Ashbacker.  Such  a  rule  is 
men  ly  a  reasonable  exercise  of  our 
rulei  aaking  authority,  based  upon  the 
tech  lical  characteristics  of  the  systems 
invc  ved.  We  also  note  that  the  CDMA 


applicants  agreed  to  a  band  sharing 
plan.  Indeed,  Constellation  agrees  that 
its  system  can  be  accommodated  in  a 
shared  band.  Consequently,  we  adopt    • 
the  plcin's  basic  framework.^e 

46.  E}espite  their  general  support  for 
the  plan,  all  LEO  appUcants  request 
some  modifications  or  clarifications. 
The  requests  center  around  three  issues: 
(1)  what  portion  of  the  2.4  GHz  MSS 
downlink  band  will  be  available  to  the 
CDMA  Ucensees;  (2)  whether  MSS 
operations  in  the  lower  6  MHz  of  the  1.6 
MHz  band  will  be  impaired  by 
GLONASS.  the  Russian  Global 
Navigation  Satellite  System,  and 
radioastronomy  seniced  (RAS) 
operations  in  that  band;  and  (3)  whether 
the  11.35  MHz  CDMA  assignment  will 
be  automatically  reduced  to  8.25  MHz 
should  only  one  CDMA  system  become 
operational.  We  discuss  these  in  turn. 

c.  Downlink  assignment.  47.  In  the 
Notice,  we  assimied  that  CDMA  systems 
assigned  to  share  the  1.6  GHz  uplink 
spectrum  would  require  a 
corresponding  amount  of  2.4  GHz 
downlink  spectrum.  We  requested 
comment  on  this  assumption.  All 
CDMA  operators  strongly  disagree, 
arguing  in  their  comments  and  in  the 
Joint  Proposal  that  CDMA  applicants 
should  be  allowed  to  share  Uie  entire 
16.5  MHz  of  2.4  GHz  downlink 
spectrum  allocated  to  MSS.  They  argue 
that  the  systems  must  operate  over  the 
entire  bandwidth  to  achieve  maximimi 
capacity  at  minimum  cost.  According  to 
the  CDMA  proponents,  if  the  number  of 
satelhtes  transmitting  in  any  segment  of 
the  2.4  GHz  band  is  minimized,  the 
satellites'  cost  can  be  substantially 
reduced.  They  also  argue  that  the  2.4 
GHz  band  is  already  constrained  by 
international  and  domestic  power  fiux 
density  (pfd)  limits  and  other  existing 
services,  which  limits  the  number  of 
users  that  can  be  served,  and  that  any 
limitations  on  bandwidth  will  further 
affect  system  capacity. 

48.  We  are  convinced  that  the  entire 
16.5  MHz  of  spectrum  allocated 
domestically  and  internationally  at 
2483.5-2500  MHz  should  be  assigned  to 
Big  LEO  system  downlinks  in  the 
United  States.  There  is  no  compelling 
reason  to  restrict  use  of  this  band. 
Indeed,  assignment  of  the  entire  band 
should  provide  operators  with  sufficient 
flexibility  to  coordinate  their  operations 
with  other  Big  LEO  systems  in  the  band 
and  to  accommodate  other  users  in  the 
band  or  in  adjacent  bands  with  fittle  or 
no  corresponding  loss  of  capacity. 


**C  instellation  Conunents  at  19. 
^'  ^  biorola  Comments  at  47,  n.  35. 


'"See  Final  Report  of  the  Majority  of  the  Active 
Participants  of  Informal  Working  Group  1  to  Above 
1  GHz  Negotiated  Rulemaking  Committee,  Annex  J 
(Attachment  1  to  Committee  Report)  and  Joint 
Proposal,  note  23.  supra. 
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Consequently,  we  will  provide  CDMA 
operators  with  access  to  the  entire 
allocated  2.4  GHz  band.  Moreover,  only 
satellite  systems  using  CDMA  will  be 
permitted  in  this  band. 

d.  Interim  plan.  49.  As  we  discussed 
in  the  Notice,  interference  problems 
between  MSS  and  certain  proposed 
applications  on  GLONASS,  the  Russian 
Global  Navigation  Satellite  System,  will 
not  permit  co-&«quency  co-system 
coverage  in  the  United  States  and 
internationally  in  the  1610-1616  MHz 
band..  Specifically,  if  GLONASS  is  used 
in  conjunction  with  the  U.S.  Global 
Positioning  System  (GPS)  to  provide 
aircraft  precision  approach  and  terminal 
communications,  as  contemplated  by 
the  Federal  Aviation  Administration 
(FAA),  MSS  would  not  be  able  to 
operate  in  the  shared  band  because  of 
the  potential  for  MSS  mobile  terminal 
interference  into  GLONASS  mobile 
receivers.  5  7  We  indicated  in  the  Notice 
that  we  had  initiated  inter-agency  and 
international  negotiations  regarding  the 
use  of  GLONASS  and  were  encouraged 
that  even  if  GLONASS  were  ultimately 
used  to  provide  services  incompatible 
with  MSS.  the  GLONASS  final 
frequency  plan  would  be  changed  to 
bands  below  1606  MHz  only,  making 
the  1610-1616  MHz  band  available  for 
MSS  operations.^"  We  recognized, 
however,  that  a  GLCWASS  transition  to 
bands  below  1606  MHz  may  not  be 
completed  when  the  first  MSS  satellites 
are  laimched  in  the  late  1990's.  In  that 
case,  we  stated  we  would  need  to 
develop  a  transitional  plan  for  MSS 
migration  into  the  vacated  1610-1616 
MHz  band  "with  MSS  licensees 
operating  on  less  than  the  full  amount    . 
of  their  assigned  spectrum  during  the 
initial  phases  of  their  operation."  *» 


"The  FAA  and  the  International  Civil  Aviation 
Organization  (ICAO)  are  investigating  using  the 
GLONASS  and  GPS  systems  in  a  joint  Global 
Navigation  Satellite  System  (GNSS)  that  can 
support  the  civil  aviation  community  with  the 
integrity  that  is  required  to  provide  for  precision 
approach  landings.  The  Russian  Federation  is  now 
launching  e  second  generation  of  GLONASS 
satellites,  CLONASS-M,  which  is  operating  over  24 
channels  in  the  1596.7-1620.6  MHz  band. 
GLONASS-M  has  not  been  coordinated 
internationally.  Approximately  40  administrations. 
Including  the  United  States,  have  submitted 
comments  or  objections  to  the  ITU 
Radioconununication  Bureau  with  respect  lo 
GLONASS-M.  However,  the  Russian  Federation  has 
been  coordinating  the  GLONASS-M  system  and  has 
indicated  that  it  has  resolved  most  of  the  objections 
by  these  administrations. 

*»The  Russian  Federation  has  indicated  a 
willingness  to  use  channels  0-12  (1602-1608.75 
MHz  center  frequency]  commencing  in  1998.  A 
guardband  of  approximately  4  MHz  would  be 
required  to  protect  GLONASS-M  narrowband 
signals  from  ground-based  Mobile  Earth  Station 
(M£S)  outof-band  radio  frequency  emissions  on 
aviation  GNSS  receiver*  using  GLONASS  signals. 

"A/oUce.  note  2,  supra,  at  n.59. 


50.  The  apphcants  agree  in  their  Joint 
Proposal  that  if  GLONASS  is  not  moved 
in  a  timely  manner,  the  Big  LEO 
licensees  should  share  the  burden  of 
any  spectrum  loss.  They  argue, 
however,  that  we  need  not  develop  a 
transitional  plan  now,  but,  rather,  that 
we  should  allow  the  parties  to  negotiate 
and  reach  such  an  agreement  in  the 
event  GLONASS  compromises  MSS 
operations.  Both  Motorola  and  LQP 
argue  in  their  comments  that  an  interim 
plan  would  impede  MSS  by  suggesting 
to  GLONASS  equipment  manufacturers 
and  other  coimtries  that  they  need  not 
plan  for  the  change  in  GLONASS 
frequencies  and  may  lead  to  the  view 
that  revision  of  the  GLONASS  frequency 
plan  is  optional. 

51.  Our  ongoing  discussions  with 
other  agencies  and  with  the  Russian 
Federation  continue  to  clarify  the 
GLONASS  issue.  While  we  are 
confident  that  GLONASS  will  be  moved 
to  bands  below  1606  MHz,  we  do  not 
know  when  a  full  transition  will  occur. 
At  our  most  recent  bilateral  discussions, 
the  Russian  Federation  suggested  that  a 
GLONASS  migration  may  not  begin 
until  1998  and  may  not  be  completed 
until  2005.60  We  do  not  know  whether 
GLONASS  operations,  before  a 
migration  to  the  final  frequency 
configuration,  will  affect  MSS  CDMA 
systems  operating  in  the  lower 
frequency  portion  of  the  1.6  GHz  band, 
domestically  or  internationally.  This 
depends  upon  two  related  factors:  (1) 
the  extent  to  which  domestic  and 
international  civil  aeronautical  agencies 
and  organizations  (such  as  ICAO)  use 
GLONASS  to  provide  approach  and 
terminal  communications  that  are 
incompatible  with  MSS  operations  and 
(2)  the  extent  to  which  out-of-band 
emission  limitations  may  be  needed  for 
MSS  transmissions.^'  Nevertheless,  a 
portion  of  the  1.6  GHz  MSS  frequency 
band  may  not  be  available  for  first- 


•"The  Russian  Federation  has  indicaii-d  that  it 
can  operate  on  chatmels  -  7  to  +6  after  2005  (1598 
to  1605.375  MHz  center  frequeac)  \  It  ha.s  also 
indicated  that  it  would  only  use  crifir.nels  5  and  6 
as  technical  channels  over  the  Russian  Federation. 
When  this  is  implemented,  GLONASS  s  highest 
effective  operational  channel  will  be  1604.25  MHz 
center  frequency.  Allowing  for  a  4  MHz  guard  band, 
there  will  then  be  no  restrictions  on  MSS  in  the  1.6 
GHz  band. 

_  •'  RTCA.  Inc.,  an  advisory  committee  lo  the  FAA. 
is  studying  out-of-band  emissions  from  mobile  earth 
stations  among  other  potential  interference  .sources 
to  GNSS  receivers.  RTCA,  Inc.  has  formed  an  Ad 
Hoc  Interference  Subgroup  (AHIS)  of  Special 
Committee  159  (SC-159)  on  Global  Positioning 
Systems.  A  special  Joint  Task  Group  on  SATCOM/ 
GNSS  Interference  is  also  studying  the  mutual 
problems  of  electromagnetic  co.-npalibility  of  AMSS 
and  GPS/GLONASS  equipment  operating  on  the 
same  platforms  or  on  platforms  located  at  veiy  close 
distances,  i.e..  airport  terminals.  .Sfvpara  137. 
infra. 


generation  domestic  MSS  operations.  At 
this  time,  the  most  likely  worst-case 
scenario  is  that  the  1610-1612  MHz 
band  segment  assigned  to  CDMA 
systems  in  our  sharing  plan  may  not  be 
available  for  initial  operations  in  the 
United  States."  This  is  based  on  the 
launch  and  operation  schedules 
outhned  in  the  various  applications. 

52.  We  agree  with  the  applicants  that 
the  burden  of  the  potential  2  MHz 
shortfall  should  be  shared  among  all 
1.6/2.4  GHz  MSS  Ucensees.  We  believe, 
however,  that  a  transitional  plan  is 
warranted.  Such  a  plan  will  allow 
system  launch  to  begin  without 
potential  delay  and  without  the 
uncertainty  associated  with  allowing  the 
licensees  to  attempt  to  devise  an  interim 
plan  on  an  ad  hoc  basis,  as  the  joint 
Proposal  suggests.63  In  adopting  ati 
interim  plan,  we  emphasize  that  we 
remain  optimistic  that  the  plan  will  not 
need  to  be  implemented.  Indeed,  as 
provided  in  the  Joint  Proposal,  all  Big 
LEO  operators  will  be  authorized  to 
construct  systems  capable  of  operating 
across  the  entire  band  allocated  for  that 
system  architecture,  that  is,  1610- 
1626.5  MHz  for  CDMA  systems  atid 
1616-1626.5  MHz  for  bi-directional 
FDMA/TDMA  systems.  Further,  even  if 
the  transitional  plan  is  implemented. 
MSS  operators  will  be  permitted  lo 
expand  into  the  unused  1.6  GHz  MSS 
frequencies  immediately  after  the 
GLONASS  migration  is  completed.  We 
believe  that  any  necessary  transition 
amongLEO  ficensees  can  be  completed 
within  six  months  of  that  date. 

53.  Our  interim  plan  is  based  upon 
the  most  recent  system  designs 
presented  to  us  in  the  context  of  the 
Negotiated  Rulemaking.  Four  of  the 
CDMA  apphcants  propose  to  build 
systems  using  narrowband  1.25  MHz 
transmission  channels  while  onn — 


'•'  We  note  that  to  the  extent  MSS  svslpnis  ^ip 
launched  before  1998.  the  1610-1616  MHz  portion 
of  the  1 .6  GHz  bend  segment  might  not  be  axdilablp 
if  GLONASS  is  beiiig  used  in  the  GNSS  for 
aeronautical  operations.  In  that  case,  licensees  <dii 
begin  lo  implement  channels  starting  from  th«" 
highest  frequency  range  downwards  in 
conformance  with  the  interim  plan.  We  bclif  ve  that 
this  should  not  present  significant  problems  since 
it  will  occur  at  the  earliest  stages  of  operations.  We 
also  note  that  it  is  possible  that  the  FAA  will  det  nie 
not  to  use  GLONASS  until  it  shifts  its  fri>quencie«, 
to  its  final  conPiguration.  It  may  be  prohibiiivdv 
expbnsive  for  airlines  to  develop  and  install 
equipment  using  interim  standards  capable  of 
protecting  equipment  using  GLONASS  In  thai 
event,  we  believe  that  it  is  likely  that  the  Rus.'.wn 
Federation  will  advance  the  date  to  shift  GLONASS 
frequencies  to  channel  6  and  below  as  early  as 
possible.  The  most  recent  bilateral  discussion  with 
the  Russian  Federation  provides  for  periodic  rK\  ie« 
of  this  time  table  and  the  deployment  of  the  MSS 
systems  in  order  to  resolve  any  interference. 

«' We  will,  however,  enteruin  •  request  for 
modirication  of  the  interim  plan  if  agreed  to  b\  .ill 
licensees. 


TRW — proposes  wider  5  MHz  channels. 
If  the  entire  11.35  MHz  assignment 
designated  tat  CDMA  systems  were 
available,  the  narrowband  licensees 
would  be  able  to  operate  over  9 
transmission  channels,  vAule  the  wider 
band  operator  would  be  able  to  operate 
over  two.  If  MSS  cannot  be  provided  in 
the  1610-1612  MHz  portion  of  the 
CDMA  band  segment  because  of 
GLONASS  considerations,  two 
narrowband  channels  would  be  lost  and 
one  wideband  channel  would  be  lost. 
Allowing  CDMA  licensees  to  shift 
frequencies  by  1.25  MHz  into  the 
designated  TDMA/Fm4A  band  at 
n621.35-1626.5  MHz  would  provide 
both  narrowband  and  wideband  CDMA 
licensees  with  access  to  one  additional 
channel.  Consequently,  until  the  entire 
1610-1626.5  MHz  band  is  available  for 
MSS  operations,  we  will  provide  CDMA 
operators  with  the  option  of  operating  in 
the  1621.35-1622.60  MHz  band 
segment.  La  their  way.  all  Big  LEO 
operators  will  bear  some  of  the 
necessary  opeiatiiig  constraints — the 
narrow  band  CDMA  operators  by  the  net 
loss  of  MM  chuuwt  the  wideband 
CDMA  operator*  by  the  loss  of  one 
channel  or  by  the  need  to  retune  the 
center  frequencies  on  both  of  its 
channels  once  GLONASS  is  fully 
moved.**  and  the  FDMA/TDMA 
licensee  by  the  loss  erf  operating 
bandwidA.  Nevertheless,  we  are 
optinriedc  that  theee  measiues  will  not 
be  necessary  or.  if  they  are,  that  the 
eCfect  on  the  MSS  industry  will  not  be 
significant  given  their  short  tenn  nature 
and  the  anticipated  incremental 
implementation  of  Big  LEO  service. 

e.  Conditions  to  the  plan — ^i. 
Redticticm  in  spectrum  for  single  CDMA 
system:  54.  Another  issue  raised  by  the 
LEO  applicants  is  our  proposed 
modification  to  the  plan  in  the  event 
only  one  CDMA  Ucensee  goes 
forward.**  In  this  unlikely  scenario,  we 
proposed  to  reduce  the  bandwidth 
assigned  to  that  s]rstem  automatically 
from  11.35  MHz  to  &25  MHz.  We  stated 


*«Th»adltlHii—l  intarun  bandwidth  of  l.ZS  MHz 
(l«21.3S-l«a.ae  MHz)  would  allow  TRW  to 
opawki  two  9  MHz  CDMA  chaaneU  at  1612.60  MHz 
to  M17jM  IMi  aad  1617.80  MHz  to  1622.6  MHz. 
If  it  ehooMa  to  do  this,  it  would  be  required  to  move 
thaM  chMBMb  to  ISIO  to  161S  MHz  and  1615  to 
1S20  MHfcWM  GLONASS  is  moved.  This  would 
raquii*  dto  OMtar  frequancies  on  each  channel  to 
ba  shifted  or  rataned. 

■*  Under  the  tanna  of  each  authorization.  Big  LEO 
licsnaaaa  will  ba  taquind  to  meet  speciHed 
ImplwiwBUlkm  miieatonas  for  the  svstem.  Failure 
to  wmt  thaM  daMiltaiM  will  render  the 
authaliMloB  aall  and  Toid.  See  pan.  189.  ii^ra. 
tha  baodwfaMi  ad|naliiMni  dItcMaad  ban  would 
ba  irlaaNd  onlr.  (1)  if  no  CDMA  qratom  la 
lioanaad:  (2)  tfarif  ana  CDMA  lyMaai  ia  WoaMail. 
or,  (3)  if  man  liMi  ana  CDMA  aystam  la  llHMa4 
and  all  but  one  ia  declared  null  and  void. 


thj  I  an  8.25  MHz  assignment,  or  one- 
ha  f  of  the  available  1.6  GHz  MSS 
all  ication,  should  be  sufficient  to 
su  iport  a  viable  system.  We  noted  that 
th^  remaining  3.1  MHz  of  spectrum 
wojuld  be  made  available  to  an 
operational  FDMA/TDMA  system  upon 
a  s  lowing  of  need  or,  if  this 
del  nonstration  could  not  be  made,  to  a 
ne'  V  entrant.  The  four  parties  to  the 
Joi;  It  Proposal  suggest  that  if  one  CDMA 
an(  one  FDMA/TDMA  system  become 
opi  irational,  the  3.1  MHz  of  qiectnun 
sh(  uld  be  available  to  both  of  these 
lio  nsees  upon  a  showing  of  need  and 
she  uld  not  be  made  available  to  new 
enl  rants.  In  their  comments,  the  CDMA 
op(  rators  argued  that  an  automatic 
sp«  ctrum  reduction  for  a  CDMA  system 
wil  h  no  possibility  of  adjustment  wotdd 
pel  lahzea  CDMA  hcensee  for  the  failure 
of  t  nother  operator  to  launch  a  system, 
tha  it  does  not  consider  the  efficiency 
of  I  le  system  or  whether  the  CDMA 
sys  :em  is  sharing  spectnmi  with  a 
for  tign  system,  that  it  does  not  give 
CD  ^4A  operators  a  corresponding 
op  lortunity  to  gain  access  to  bands 
ab<  ve  1621.35  MHz  upon  failure  or 
ine  Bcient  spectrum  use  by  the  FDMA/ 
TD  vL\  licensee,  and  that  it  will 
ser  ously  impair  CDMA  operations. 
Th  (y  further  argued  that  even  if 
GL  3NASS  is  moved,  the  lower 
frv(  uency  portion  of  the  band  is  subject 
to  1  lore  interservice  sharing  constraints 
be<  ause  of  protected  radio  astronomy 
op(  rations. 

S  5.  The  CDMA  proponents  correctly 
sta  8  that  imcertainties  are  present  in 
the  lower  portion  of  the  band  that  are 
nol  present  in  the  upper  portion.  As 
nol  ed,  GLONASS  is  now  operating  in 
16:  0-1616  MHz  band  and  we  do  not 
kni  iw  exactly  when  it  will  be  moved  or 
the  limitations  its  operations  vrill 
im  »ose  on  MSS  operations.  Further,  the 
rac  ioastronomy  service  (RAS)  operates 
on  i  co-primary  basis  in  the  1610.6- 
16:  3.8  MHz  band.  The  agreement 
rea  :hed  by  the  Negotiated  Rulemaking 
Co:  nroittee  regarding  sharing  between 
RA  S  and  MSS  imposes  restrictions  on 
MJ  S  operations  provides  certain 
op(  rating  constraints  on  MSS  mobile 
ear  h  terminals  in  geographic  areas  near 
RA  S  sites.**  If  RAS  sharing  proves 
bu]  densome  or  if  GLONASS  is  not  fiilly 
mo  k'ed  in  a  timely  fashion,  an 
ass  gnraent  of  8.25  MHz  for  each  of  the 
twi  I  LEO  system  architectures  may  not 
pre  ve  equivalent.  Further,  we  do  not 
kni  )w  if,  and  the  extent  to  which, 
for  iign  systems  will  impact  U.S. 
sys  tems'  operations  across  the  entire 
bai  d.  Consequently,  we  will  deEar  any 
det  ision  with  respect  to  the  34  MHc 



between  1618.25  and  1621.35  MHz 
imtil,  and  if,  either  of  those 
contingencies  arises.  At  that  time,  we 
will  have  a  clearer  notion  of  the  extent 
of  any  inter-service  sharing  constraints 
in  the  lower  portion  of  the  1.6  GHz 
band.  We  will  not,  however,  limit  our 
consideration  for  assignment  of  this 
band  to  the  two  licensed  systems,  as  the 
parties  to  the  Joint  Proposal  urge.  We  do 
not  think  it  is  advisable  at  this  time  to 
preclude  new  entrants  from  access  to . 
this  band.  Rather,  we  will  make  the 
decision  with  respect  to  the  3.1  MHz,  if 
necessary,  in  the  context  of  a 
rulemaking,  based  upon  the 
circumstances  that  have  developed  at 
that  time. 

ii.  Other  potential  scenarios.  56. 
Although  not  specifically  address  in  the 
Notice,  the  four  parties  to  the  Joint 
Proposal  have  developed  a  plan  in  the 
event  that  only  one  system  retains  a 
construction  permit.  In  this  scenario, 
the  Joint  Proposal  would  provide  that 
that  system,  whether  TDMA/FDMA  or 
CDMA,  would  be  given  access  to  the 
entire  16.5  MHz  of  bandwidth. 

57.  We  need  not  decide  now  on  a 
course  of  action  to  be  taken  in  the  event 
that  only  one  Big  LEO  system  is 
implemented,  whether  it  is  a  CDMA  or 
TDMA/FDMA  system.  If  andwhen  that 
occurs,  we  will  weigh  a  variety  of 
factors  in  a  rulemaking,  including  our 
preference  for  multiple  entry, 
constraints  on  the  assigned  spectrum 
due  to  international  coordination 
agreements,  system  efficiency,  and 
system  loading,  when  considering  a 
spectrum  adjustment  for  that  system. 

f.  System  amendments.  58.  Several  of 
the  commenters  question  whether 
applicants  will  be  permitted  to  change 
their  system  designs  when  amendments 
are  filed.  TRW,  for  example,  asks  us  to 
clarify  that  a  change  in  transmission 
techniques  from  CDMA  to  TDMA/ 
FDMA  following  adoption  of  service 
rules  will  not  constitute  a  major 
amendment  under  Commission  rules. 
This  concern  apparently  stems  from 
Section  25.116(c)  of  our  rules,  which 
provides,  in  general,  that  any  pending 
application  is  to  be  considered  a  newly 
filed  apphcation  if  it  is  amended  by  a 
major  amendment  after  a  "cut-ofr'  date. 
The  rule  contains  several  exceptions, 
including  instances  where  the 
amendment  resolves  frequency  conflicts 
with  other  pending  applications,  but 
does  not  create  new  or  increased 
frequency  conflicts.*' 

59.  We  have  repeatedly  emphasized 
that  MSS  Above  1  GHz  applicants  who 
filed  fay  the  cut-off  date  will  be  afforded 
an  opportunity  to  amend  their 


<  See  paras.  101-109.  infra. 


»' 47  CFR  25.116(c)(1). 
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applications,  if  necessary,  to  bring  them 
into  conformance  with  any 
requirements  and  policies  that  are 
adopted  for  satellite  systems  in  these 
bands.fi*  Thus,  a  change  from  a  GSQ 
system  configuration  to  a  LEO  system 
configuration  to  meet  our  satellite 
system  design  requirement  or  a  change 
in  coverage  patterns  to  conform  with 
our  satellite  visibility  requirements 
would  be  permitted  without  affp.cting  a 
particular  application's  status  in  this 
processing  group.  However,  a  change 
that  is  not  necessary  to  bring  the 
application  into  conformance  with  our 
rules  and  which  would  increase 
frequency  conflicts,  such  as  a  change 
from  a  CDMA  to  a  TDMA/FDMA 
architecture,  would  render  the 
application  a  newly  filed  application  to 
be  considered  in  a  future  processing 
.qroup.69  We  recognize  that  if  all  six  of 
ihe  pending  applicants  are  found 
qualified  under  our  Big  LEO  rules,  our 
five-system  sharing  plan  will  not  be  able 
to  accommodate  all  of  them.  We  discuss 
in  a  succeeding  section  of  this  Report 
and  Order  the  procedures  that  will 
apply  to  applicants  in  these 
circumstances  and  that  we  will  follow 
to  decide  among  the  mutually  exclusive 
applications.^" 

g.  Inter-system  coordination.  60. 
-Several  commenters  also  suggest  that  we 
institute  formal,  but  not  necessarily 
codified,  procedures  or  guidelines  for 
CDMA  inter-system  coordination  in  the 
contex-t  of  adopting  a  domestic  sharing 
plan.  Some  suggest  that  we  use  the 
initial  sharing  proposal  submitted  to  the 
Negotiated  Rulemaking  Committee  by 
the  CDMA  applicants  as  the  basis  for  a 
domestic  framework.  Indeed,  the  three 
CDMA  applicants  participating  in  the 
Joint  Proposal  agree  to  coordinate  their 
systems  in  accordance  with  this 
framework  expeditiously  and  in  good 
faith. 

61.  We  applaud  the  CDMA  applicants 
for  their  good  faith  efforts  to  develop  a 
framework  for  coordination.  We  have 
decided,  however,  not  to  incorporate 
these  procedures  in  the  Commission's 
rules.  Historically,  we  have  left 
domestic  and  separate  international 
system  inter-system  coordination  to  the 
satellite  licensees  themselves,  since  they 
are  in  the  best  position  to  weigh  the 
technical  and  economic  trade-offs 
inherent  in  any  coordination 
agreement. '1  This  approach  has  proven 


"  See  Notice,  note  2,  supra,  at  para.  1 8  Public 
Notice,  note  16,  supra. 

"'We  note  that  the  three  CDMA  applicants 
participating  in  the  Joint  Proposal  have  agreed  not 
to  change  to  a  TDMA/FDMA  architecture. 

■"See  paras.  86-97,  infra. 

"  See,  e.g.,  Hughes  CoRununications  Galaxv.  Inc., 
7  FCC  Red  4672  (1992),  a1  para.  8:  GE  American 


successful.  Since  the  CD.VIA  applicants 
have  represented  that  sharing  is  feasible, 
we  expect  that  good  faith  efforts  to 
resolve  any  outstanding  coordination 
issues  expeditiously  in  accordance  with 
the  Joint  Proposal  will  commence  after 
this  Report  and  Order  is  issued.  If  the 
parties  believe  that  any  entity  is  nol 
negotiating  in  good  faith  or  if  an 
impasse  is  reached  on  arv  issue,  we 
will,  upon  request,  beconie  involved  in 
the  process  and,  if  necessarv,  will 
devise  a  solution. 

62.  Another  coordination  issued 
raised  by  some  of  the  commenters  is 
whether  and  the  extent  to  which  a 
guardband  is  necessar>^  between  CDM,^ 
and  TDMA/FDMA  systems  and.  if  so. 
which  architecture  would  bear  the 
burden.  The  parties  to  the  Joint  Proposal 
have  agreed  to  develop  an  emissions 
mask  between  the  CDMA  and  TDMA/ 
FDMA  band  segments  that  spreads  the 
burden  between  them.  LQP,  in  contrast, 
suggests  that  an  emissions  mask  mav 
override  the  allocations  made  at  WARC- 
92  because  a  mask  will,  in  essence, 
protect  Motorola's  secondary  downlink 
transmissions  in  the  1.6  GHz  band. 

63.  We  need  not  resolve  this  matter 
now.  Rather,  while  we  recognize  that 
secondary  services  cannot,  as  a  general 
matter,  claim  interference  protection 
from  harmful  interference  from  stations 
of  a  primary  service,''^  we  will  leave  the 
parties  free  to  negotiate  a  guardband 
agreement  once  the  technical 
parameters  of  their  amended  system 
proposals  are  finalized.  If  the  parties 
negotiate  an  agreement  that  protects 
secondary  operations,  we  will  accept 
that  solution.  If  the  parties  cannot  agree, 
however,  we  will  become  involved  and 
will  look  to  the  Table  of  Frequency 
Allocations  to  determine  where  anv 
operational  constraints  are 
appropriately  placed. 

3.  Plan  If  Mutual  Exclusivity  Is  .Not 
Resolved 

64.  We  do  not  intend  to  continue  our 
already-prolonged  attempt  to  resolve 
this  proceeding  by  compromise  in  the 
event  that  mutual  exclusivity  among  the 
Big  LEO  appHcants  is  not  eliminated  by 
amendments  submitted  by  the 
November  16, 1994  filing  deadline,  as 
there  is  fittle  reason  to  suppose  that 
further  pursuit  of  that  elusive  goal 
would  be  useful.  In  the  Notice,  we 
discussed  three  alternative  procedures — 
comparative  hearing,  lottery,  and 
auction— for  resolving  this  proceeding 


in  the  event  that  the  proposed  sharing 
plan  did  not  resolve  mutual  exclusivit\ 
and  calfed  for  comment  concerning  the 
feasibility  and/or  legal  availability  nf 
each  of  them.  If  an  auction  or  lottery"' 
was  employed,  we  proposed  to  divid«» 
the  spectrum  into  paired  2.0625  MHz 
uplink  and  dowTilink  segments,  wilh 
eight  paired  segments  available  fur 
licensing.  We  proposed  to  limit  vm  h 
successful  bidder  or  lottery  winner  to  hu 
award  of  up  to  four  2.0625  MHz  pain-d 
segments,  noting  that  this  should 
provide  ample  spectrum  to  support  a 
Big  LEO  system  while  allowing  for  at 
least  two  licensees.'*  We  conclude  that 
we  can  lawfully  resolve  this  proceeding 
by  means  of  an  auction  and  that,  of  the 
three.*an  auction  would  better  serve  the 
public  interest. 

a.  Comparative  hearing.  65.  We 
continue  to  believe  that  the  prosper  t  uf 
delay  in  the  initiation  of  service  weiphs 
heavily  against  use  of  a  comjjarative 
hearing,  particularly  in  Hght  of  thenee«l 
for  prom  pt  participation  by  U .  S . 
licensees  in  international 
coordination. '5  Whether  conflict 
between  Big  LEO  applications  could  he 
resolved  through  a  comparative  hearing 
in  less  time  than  is  typically  consumed 
in  comparative  hearings  involving 
applications  for  broadcast  licenses— as 
TRW.  the  only  commenter  advocating 
use  of  comparative  hearings  as  a  fall- 
back procedure,  contends — is  large  1\ 
beside  the  point.  Even  under  the  most 
optimistic  assumptions,  selection  of  Big 
LEO  licensees  through  a  comparative 
hearing  is  likely  to  take  considerabh 
longer  than  the  use  of  a  lottery  or 
competitive  bidding. 

66.  We  also  beheve  that  a  comparative 
hearing  would  be  inadvisable  for  other 
reasons.  The  Commission  has 
previously  stated  that  comparative 
hearings  would  be  inconsistent  with  our 
aim  of  affording  flexibility  to  satellite 
licensees."**  As  a  general  matter, 
moreover,  we  are  reluctant  to  substitute 
our  judgment  for  the  wisdom  of  the 
marketplace  by  dictating  outcomes 
based  on  assessment  of  the  relative 
merits  of  applicants'  service  proposals. 
We  doubt  whether  we  would  be  able  to 
resolve  all  conflicts  among  LEO 
applications  based  on  fin(hngs  that 
certain  of  the  applications  are 


Communications.  Inc.  3  FCC  Red  6871  (5988).  dl 
para.  2:  Assignment  of  Orbital  Locations  to  Space 
Stations  in  the  Domestic  Fixed-Satellite  Service.  50 
Fed.  Reg.  35228  (1985).  at  peia  19:  RDSSUcensing 
Order,  note  37.  supra,  at  pcira.  19. 
"'  See  note  21.  supra. 


■ '  Because  the  LEO  applicsHons  were  filed  prior 
10  July  26. 1993.  the  Commission  is  not  stalutorilv 
prohibited  fa-om  considering  random  selection  as  n 
licensing  option.  See  Section  6002(e)  of  Pub  L  103- 
66. 

'••  S'olice.  note  2.  supra,  at  para.  45 

"■^/d.  at  para.  40. 

''■See  Rules  to  Allocate  Spectrum  for  Mobile 
Satellite  Services.  6  FCC  Red  4900,  4904  (1991).  hi 
paras.  19-20:  and  Rule*  to  Allocate  Specuum  Jor  « 
Land  Mobile  Satellite  Service.  2  FCC  Red  -ihS  487 
(1987).  at  para.  15 
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demonstrably  technically  superior  to 
others.  As  previously  noted,  satellite 
design  dedsidns  involve  complex  trade- 
o^  between  engineering,  marketing, 
and  financial  considerations,  which  are 
difficult  to  evaluate  without  reference  to 
the  functioning  of  the  marketplace/^ 
These  design  decisions  are  also 
modified  to  accommodate  regulations, 
marketplace  and  financial  constraints 
and  uncertainties  as  these  uncertainties 
become  more  clearly  defined  in  time. 

b.  Lottery.  67.  Constellation  is  the 
only  applicant  that  recommends  use  of 
a  lottery  in  the  event  that  we  cannot 
accommodate  all  qualified  applicants.  It 
states  that  it  favors  this  procedure  only 
because  it  believes  that  auctions  would 
create  imacceptable  international 
ramifications.  LQP  and  TRW.  in 
contrast,  maintain  that  none  of  the 
factors  listed  in  the  Giniarence  Report 
on  Section  309(i)  tiiat  would  support  the 
use  of  a  lottery  prooedure  is  prBsant 
here.78  LQP,  Motorola,  and  TRW  also 
contend  that  a  lottery  would  be 
inappropriate  becisiuse  the  pending 
appUcations  involve  technically  diverse, 
non-fungible  proposals.  LQP  and  TRW 
argue  that  it  would  be  unfair  to  the 
existing  applicants,  who  have  invested 
large  siuns  of  money  in  research  and 
development  for  their  proposals,  to 
choose  winners  by  the  luck  of  the  draw. 
TRW  warns  that  a  random  selection 
process  here  would  discourage  planning 
and  innovation  by  future  applicants. 
Motorola  objects  that  the  results  of  a 
lottery  would  bear  no  relation  to  the 
best  use  of  the  available  spectrum  and 
would  bestow  insufficient  spectrum  or 
unusable  combinations  of  spectnmi- 
segments  upon  the  winning  applicants. 

68.  We  will  not  use  a  lottery  in  this 
case  because  w«  have  concluded  that 
awarding  Big  LEO  licenses  through  the 
use  of  competitive  bidding  procedures 
would  better  serve  the  public  interest. 
Most  importantly,  an  auction  would  be 
an  economically  efficient  means  of 
allocation.  A  well-designed  auction 
produces  an  outcome  approximating 
allocation  to  highest-valued  use,  which 
we  believe  promotes  spectnun 
efficiency  and  other  public  interest 
considerations/^  Use  of  competitive 


"2  FCC  Red  at  487.  para.  15. 

'•Sec 47  U.S.C.  309(i)^ Sf-e  also  H.R.  Conf.  Rep. 
No.  765, 97th  Cong.,  2d  Seu.  at  37  (1982). 

'•Second  Report  and  Order  in  the 
Implementation  of  Section  309(j)— Competitive 
Bidding.  9  FCC  Red  2348,  2361  (1944) 
Umplementation  of  Section  309(j).  at  para.  73. 
Moreover,  an  efficient  auction  would  award 
licenaM  more  quickly  to  those  that  value  them  moat 
highly  and  would  facilitate  the  efficient  aggregation 
of  interdependent  licenae*.  We  aUo  note  that  the 
applkanta  hvr  did  not  submit  tbair  propoMla  in 
relianca  oo  an  axpectation  tiiat  the  Cmnmiaaion 
would  uae  lotteries. 
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bit  ding  procedures  woidd  provide 
pai  ticipants  with  the  incentive  to 
CO]  ceive  innovative,  cost-efiiBctive  and 
sp«  ctrum  efficient  uses  for  the 
sp(  ctnun-blocks  to  be  assigned  and  to 
est  mate  accurately  their  potential 
coi  imercial  value.  Further,  a  lottery 
ma  I  produce  a  haphazard  outcome. 
Alt  lough  such  an  outcome  might  be 
pai  :ially  redressed  through  resale,  that 
wo  ild  entail  further  transaction  costs. 
We  do  not  believe  that  an  auction  would 
hai  e  significant  adverse  international 
raraificatlons,  as  discussed  below. 

Q  Competitive  bidding.  69.  Legality. 
Ha^  'ing  decided  that  it  would  best  serve 
the  public  interest  to  use  competitive 
bid  ling  in  die  event  that  the  sharing 
pla  1  does  not  resolve  mutual 
exc  lusivity ,  we  next  respond  to 
arg  iments  concerning  our  legal 
aut  lority  to  do  so.  Section  309{j)  (1)  and 
(2)  )ftheCommunications  Act,  as 
am  mded,  47  U.S.C.  §  309(j)  (1),  (2). 
pel  nits  auctions  where  mutually 
exc  usive  applications  for  initial 
lic«  nses  or  construction  permits  are 
ace  jpted  for  filing  by  the  Commission 
anc  where  the  principal  use  of  the 
spe  ctrum  will  involve  or  is  reasonably 
liki  ly  to  involve  the  receipt  by  the 
lic«  nsee  of  compensation  from 
sub  scribers  in  return  for  enabling  those 
sut  scribers  to  receive  or  transmit 
con  unimications  signals.**  TRW, 
hoi  rever,  asserts  that  "the  entire  thrust 
anc  substance"  of  the  legislation 
aut  lorizing  the  Commission  to  assign 
lict  ases  by  auction  is  "geared  towarid" 
Ucc  nsing  for  the  personal 
cot  imunication  service  (PCS)  service 
anc  that  the  underlying  legislative 
pui  poses  "simply  do  not  apply  to  *   *   * 
an  nherently  global  *  *  *  satellite 
ser  ice  [for  which]  there  are  currently 
no,  nore  than  six  applic:ations." 
Ho'  vever,  nothing  in  Section  309(j) 
pre  :ludes  the  use  of  auctions  for 
sat<  Uite  services,  and  the  scope  of  our 
Sec  tion  309(j)  authority  to  use  aucrtions 
clei  xly  is  not  limited  to  PCS  licensing."' 
Ind  3ed,  we  have  decided  to  use  auctions 


»«"Joi 

tiB 


of 

"usi 

47 

appi 


I.S.I 


we 

pi, 


tei: 


comnienter  disputes  the  holding  in  para.  42 
Notice  that  Big  LEO  service  will  involve  a 
of  tjie  electromagnetic  spectrum"  as  defined  in 
.C.  309(j)(2),  notwithstanding  that  most  of  the 
cants  propose  to  provide  service  to  leseller* 
rather  than  end-users.  As  we  noted  previously,  tlie 

ative  record  indicates  that  it  is  irrelevant  to  the 
app|cability  of  the  309(j)(2)  definition  whether  a 
licassee's  subscribers  are  end-users  or  resellers,  and 
lieve  that  understanding  i«  consistent  with  the 
meaning  of  the  pertinant  statutory  text 

legislative  record  confirms  that  proponents 
legislation  were  well  aware  that  it  did  not 
pertain  to  PCS  licensing.  See  H.R.  Report 
103-111, 103d  Cong.,  1st  Sess.,  at  256  (1993) 
ion  309(j]  is  a  generic  statute  that  will 
gov*n  the  issuance  of  licenses  in  many  different 
serv  ces").  See  also  Implementation  of  Section 
30!H  ),  note  79,  supra. 
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for  maay  services  besides  PCS.^z  Nor 
does  Section  309(j)  withhold  authority 
to  use  auctions  for  licensing 
international  sateUite  systems  or  specify 
a  minimum  number  of  competing 
applications  for  a  class  of  licenses  that 
must  be  on  file  in  order  for  licenses  to 
be  assigned  by  competitive  bidding. 

70.  Constellation,  Motorola  and  LQP 
contend  that  the  statute  forbids  us  ft-om 
conducting  an  auc:tion  until  we  have 
used  every  means  to  attempt  to 
eUminate  mutual  exclusivity.  Motorola 
and  LQP  cite  commentary  in  the  House 
Report  and  in  a  letter  from  Congressman 
Dingelfto  then-Chairman  Quelle  as 
evidence  that  Congress  "clearly  had  the 
Big  LEO  proceeding  in  mind  when  it 
added  this  language  to  the  bill"  and  that 
it  believed  that  mutual  exclusivity  could 
be  avoided  in  this  proceeding.  Further. 
TRW  and  COMSAT  cite  this 
commentary  as  proof  that  Congress 
enacted  Subsection  309(j)(6)(E)  to 
prevent  the  Commission  from  using  an 
auction  to  assign  Big  LEO  licenses. 

71.  Nothing  on  the  face  of  Subsection 
309(j)(6)(E),  or  in  its  legislative  history, 
indicates  that  we  are  prohibited  from 
granting  Big  LEO  licenses  by  auction. 
The  text  of  the  Section  merely  provides 
that  the  Commission  should  continue  to 
use  techniques  that  avoid  mutual 
exclusivity  among  apphcants.  Similarly, 
the  commentary  in  &e  House  Report 
states  that  it  generally  serves  the  public 
interest  for  the  Commission  to  use 
engineering  solutions  and  other 
mechanisms  to  avoid  or  eliminate 
mutual  exclusivity  and  that  the 
Commission  should  continue  to  do  so  in 
the  Big  LEO  hcensing  proceeding.  The 
Report  does  not  assert,  however,  that  if 
the  Commission  is  unsucxessful  in 
resolving  mutual  exclusivity,  the 
legislation  bars  the  Commission  from 
auctioning  Big  LEO  licenses.  Rather,  we 
construe  the  provisicm  to  mean  that  the 
Commission  is  obliged  to  attempt  to 
eliminate  mutual  exclusivity,  bideed,  if 
the  Commission  could  avoid  mutual 
exclusivity  in  every  instance  in  which  it 
arises,  no  need  would  exist  for  the 
Commission's  auction  authority..In  the 
course  of  this  proceeding,  we  have 
proposed  several  spectrum  sharing 
plans  to  that  end.B^  We  do  not  think  thai 
it  would  serve  the  pubUc  interest  to 
continue  this  effort  in  the  event  that  the 
six  apphcations  before  us.  as  amended 


■2  For  example,  auctions  will  be  used  to  award 
licenses  in  the  900  MHz  SpacialiMd  Mobila  Radio 
Services  and  the  Multipoint  Distribution  Servicm 
See47CFRl.2102(a]. 

*>See,  e.g..  Committee  Raport,  Addendum  I 
(proposal  developed  by  FCC  RapcMmUtiv*  to  the 
Committee  that  would  have  pannktad  all  propoMd 
systems  to  be  licansad  with  mnim  dasign 
modifications):  Notice,  note  2,  irupra.  at  para  38 


in  response  to  this  Report  and  Order, 
are  mutually  exclusive. 

72.  Regardless  of  our  general  authority 
to  conduct  an  auction  in  the  Big  LEO 
service,  TRW  contends  that  we  may  not 
auction  the  allocated  2.4  GHz  band 
downlink  frequencies  because  the 
pending  appUcations  for  these  ,. 
frequencies  are  not  mutually  exclusive. 
According  to  TRW,  all  four  apphcants 
desiring  to  use  the  2.4  GHz  band  could 
do  so  cm  a  shared  basis  using  the  CDMA 
technology  that  all-of  them  propose** 
Similarly,  since  the  same  four 
applicants  are  the  only  ones  proposing 
to  use  the  lower  six  MHz  of  1 .6  GHz 
band,  TRW  argues  that  we  cannot  use 
auctions  to  assign  authorizations  for  that 
frequency  range  either.  As  TRW  sees  it. 
the  only  portion  of  the  Big  LEO 
spectrum  that  we  can  auction 
consistently  with  the  mutual  exciusixity 
proviso  of  Subsection  309(ji(l)  is  the 
sector  of  the  1 .6  GHz  band  between 
1616-1626.5  MHz.  where  both  Motorola 
and  the  CE>MA  proponents  have 
competing  applications  on  file. 

73.  We  do  not  agree  with  TRW  that 
Subsection  309(j)(l)  bars  lis  from  using 
an  auction  to  award  licenses  for  the 
lower  porticm  of  the  1.6  GHz  band 
There  is  simply  not  enough  spectrum  in 
the  band  to  accommodate  all  pending 
applications.  While  we  recognize  that 
there  are  certain  portions  of  the 
spectrum  in  which  sharing  among 
Q3MA  systons  is  possible  (i.e.,  the 
1610-1616  MHz  and  the  2483.5-2500 
MHz  bands),  these  frecjuencies  cannot  in 
themselves  accommodate  all  proposed 
CDMA  systems,  including  A\1SC's. 
ConsequenUy,  these  bands  cannot  be 
separated  bom  the  rest  of  the  MSS 
frequencies  in  determining  whether 
mutual  exclusivity  exists  and  whether 
aucticms  can  be  employed.  Moreover, 
we  are  not  proposing  to  conduct  an 
aucticMi  until  after  the  apphcants  have 
had  an  opportunity  to  amend  their 
applications  to  conform  with  our  rules. 
If  our  spectrum  sharing  plan  does  not 
then  a(£ommtxlate  the  systems  of  all 
qualified  applic:ants,  the  plan  will  not 
be  implemented.  Rather,  the  1  6  GHz 
band  spectrum  would  be  segmented  and 
the  qualified  applicants  will  be 
required,  in  order  to  preserve  their 
eUgibihty,  to  apply  for  a  separate  license 
for  each  s^ment  that  they  want  to  use. 
Consistent  with  the  mutual  exclusivity 
prerequisite  oi  Subsecti(»  309(iKl).  in 
the  event  that  only  a  single  eligible 


**  LQP  contends,  moreover,  that  .'^mentation  of 
the  2.4  GHz  band  pursuaoi  id  tlae  tentative  auction 
plan  outlined  in  the  NFRM  would  be  impracticable 
because  any  COMA  system  would  require  nee  of  all 
16.5  MHz  of  the  available  2.4  GHz  band,  whether 
it  intaada  to  riian  tfaM  ipeclnun  in  coMDM  wkh 
other  CDMA  systems  or  to  uae  it  exclssivcly- 


application  is  filed  for  a  particular 
segment  within  the  filing  window,  the 
segment  will  be  assigned  to  the 
appUcant  requesting  it.  We  would  not 
assign  the  license  for  a  segment  through 
competitive  bidding  unless  two  or  more 
ehgible  applications  for  it  were  on  file. 
Winners  would  be  permitted  to  employ 
their  choice  of  CDMA  or  TDMA/FDMA 
architectures. 

74.  We  do  agree  with  TRW  that  there 
is  no  need  to  assign  2.4  GHz  band 
authorizations  by  competitive  bidding. 
Because  CDMA  systems  must  use  1.6 
GHz  uplink  and  corresponding  2.4  GHz 
dowmlink  fi^quencies  to  operate,  we 
proposed  in  the  \'otJce  to  pair  1.6  GHz 
and  2.4  GHz  spectrum  blocks  for 
auctioning.*'  All  applicants  requesting 
authority  to  use  the  2.4  GHz  band 
concede  that  they  can  share  it  using 
CDMA  technology,  however.  We 
therefore  cx)nclude  that  would  be  more 
appropriate  to  license  all  winners  of 
auctioned  1.6  GHz  spectrum  blocks  to 
operate  in  the  space-to-Earth 
transmission  direction  in  the  2483.5- 
2500  MHz  band  on  a  shared  basis  using 
CDMA  techniques. 

75.  TRW  contends  that  dividing 
sharable  spetrtrum  into  segments  and 
assigning  a  hcense  for  eacih  segment  to 
the  highest  bidder,  as  we  proposed  in 
the  Notice,  rather  than  assigning  co- 
extensive licenses  for  the  entire 
bandwidth  to  as  many  as  could  share  it, 
would  be  "spectrum-inefficient"  and 
therefore  "jnanifestly  contrary  to  the 
auction  legislation."  Constellation 
likewise  asserts  that  assigning  Ucenses 
fen*  discrete  segments  of  the  Big  LEO 
spectrum  by  competitive  bidding  would 
probably  eliminate  any  chance  of  CDMA 
sharing,  as  auction  v^'inners  would 
probably  not  corisent  to  share  use  of 
their  hcensed  segments  with  cx>mpeting 
service  providers.  Constellation, 
accordingly,  cxintends  that  such  a 
licensing  procedure  would  not  promote 
efficient  spectrum  use.  Similarly,  LQP 
asserts  that  assigning  Big  LEO  licenses 
by  auction  would  deter  multiple  entry 
and  cx>mpetition. 

76.  We  do  not  agree  that  auctioning 
the  1.6  GHz  band  in  band  segments 
would  disserve  the  statutory  objectives 
of  promoting  competition  and  efficient 
spec:trum  use.  First,  it  is  not  clear  that 
using  an  auction  Ucensing  mechanism 
would  discourage  spectrum  sharing. 
AppUc:ants  who  obtain  Uc:enses  for  band 
segments  by  competitive  bidding  could 
negotiate  post-auction  sharing 
agreements  among  themselves  and 
request  Ucense  mcxiificaticms,  as  TRW 
ackncnvledges  in  its  comments-BB  If,  in 


">  Notice,  Mota  2.  n^ra,  at  para.  4S. 
■sTRW  Commaota  at  102-103. 


fact,  the  potential  economic  value  of 
some  or  all  of  the  available  1.6  GHz 
band  could  best  be  reaUzed  through 
frequency  sharing,  licensees  will  have 
an  incentive  to  enter  into  such  mutually 
beneficial  sharing  agreements,  no  matter 
how  they  acquire  their  licenses.  Second, 
there  is  no  evident  reason  to  conclude 
that  competitive  bidding  would  impede 
competition.  Our  auction  rules  will 
ensure  that  there  will  be  at  least  two 
providers.  Further,  by  dividing  the 
available  bandwidth  into  relatively 
small  segments  and  allowing  bidders  to 
acquire  several  segments  and  aggregate 
them,  the  number  of  initial  licensees 
and  the  amoimts  of  spectrum  held  bv 
particular  licensees  will  be  dftermined 
largely  by  market  forces. 

77.  We  recognize  it  is  possible  that  an 
aucrtion  might  result  in  fewer  licensees 
than  could  otherwise  have  been 
accommodated  using  a  sharing  plan  A^ 
discussed  above,  however,  we  have 
been  imable  to  develop  a  sharing  plan 
that  avoids  mutual  exclusivity, 
assuming  all  applicants  are  deemed 
qualifiecL  If  mutual  exclusivity  cannot 
be  avoided  by  sharing,  implementing  an 
auction  may  achieve  countervailing 
public  interest  benefits  As  we  have 
explained,  assigning  spectrum  rights  to 
those  who  plat%  the  highest  value  on 
them  generally  serves  the  public  interest 
t>ecause  it  ensures  an  award  to  the 
highest-valued  use. 

78.  We  do  not  agree  with  LC^  that 
using  auctions  is  contrary  to  our 
established  policy  of  favoring  multiple 
entry  in  new  satellite  services.  We  have 
ensured  that  our  competitive  bidding 
fiamework  will  result  in  at  least  two 
licensees,  thereby  ensuring  the  benefits 
of  a  competitive  market  st.Tjcrture  "" 
Moreover,  insofar  as  our  policy  pemiils 
marketplace  incentives  to  determine  the 
number  of  service  providers,  the  poUcy 
is  fully  cx>nsistent  with  our  "open  skies' 
satelhte  policy.  whic:h  was  based  on 
similar  considerations.** 

79.  TRW  also  suggests  that  we  may 
not  lawfully  use  an  auction  to  assign  Big 
LEO  licenses  because  of  the  statutory 
mandate  concerning  promotion  of 
economic  opportunity.  TRW  claims,  for 
instanc:e,  that  the  statute  requires  the 
Commission,  consistent  %vith  the  public 
interest  and  the  characteristics  of  the 
proposed  service,  to  "prescribe  •  •   • 
bandwidth  assignments  that  promote 

*  *  *  economic  opportimity  for  a  widf 
variety  of  appUcants"  (emphasis 


*"  See  para.  89.  infra 

■"> Domestic  Conununicalions  Satellite  Facilities. 
22  FCC  2d  (1970).  S5  FCC  2d  B44  (1972).  neon  m 
part.  38  FCC  2d  665  (1972)  {DOMSAT L  tL  and  OL 
respectively). 
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added),^^  which  is  impossible  here 
given  the  niunber  of  Big  LEO  licenses 
that  can  be  awarded.  TRW  further 
asserts  we  cannot  meet  the  statute's 
requirements  to  afford  opportunity  for 
small  businesses,  businesses  owned  by 
members  of  minority  groups  or  Women, 
and  rural  telephone  companies,  since 
there  are  no  representatives  of  those 
"designated  entity"  (DE)  classes  among 
the  existing  applicants,  that  it  is 
virtually  impossible  for  a  company 
qualifying  as  a  small  business  to  raise 
enough  capital  to  finance  construction 
and  operation  of  a  Big  LEO  system,  and 
that  it  would  be  a  daunting  task  to 
devise  a  system  of  viable  set-asides  for 
designated  entities  without  drastically 
impairing  the  ability  of  other  applicants 
to  implement  service. 

80.  Subsection  309(j)(3)  requires  the 
Commission  to  seek  to  promote 
"economic  opportunity  and 
competition,"  among  other  goals,  "by 
disseminating  licenses  among  a  wide 
variety  of  applicants,  including  [DEs]," 
and  Subsection  309(j)(4)(D)  directs  us  to 
ensure,  when  prescribing  regulations 
governing  auction  procedures  or 
eligibility  to  apply  for  licenses  to  be 
assigned  by  auction,  that  DEs  are  given 
an  opportunity  to  participate  in  the 
provision  of  spectrum-based  services. 
The  statute,  however,  directs  the 
Commission,  in  specifying  auction 
procedures,  to  pursue  other  objectives, 
aside  from  ensuring  opportunity  for 
DEs.  Among  these  are  the  goals  of 
promoting  "the  development  and  rapid 
deployment  of  new  technologies, 
products,  and  services  for  the  benefit  of 
the  public,  including  thbse  residing  in 
rural  areas,  without  administrative  or 
judicial  delays"and  of^ promoting 
"efficient  and  intensive  use  of  the 
electromagnetic  spectrum."  47  U.S.C. 
§  309(j){3).  In  the  Notice,  we  tentatively 
concluded  auctions  would  further  these 
objectives  and  we  affirm  these 
conclusions  on  this  Report  and  Order.''" 
The  statute  also  implicitly  leaves  it  to 
thaCommission  to  strike  a  balance  in 
the  public  interest  among  the  statutory 
objeCtives.^i  Here,  only  six  applications 
are  being  considered.  No  one  disputes 
TRW's  assertion  that  none  of  the 
applicants  qualities  as  small,  minority- 
owned  or  women-owned. 92  ^  therefore 
would  appear  that  to  disseminate  Big 
LEO  licenses  to  DEs  we  would  have  to 
open  a  new  filing  window  for  Big  LEO 


••47  U.S.C.  309(i)(4)(c). 
^Sfm  Notice,  note  2,  supra,  at  para.  43. 
•'  See  Implementation  of  Section  309(jl.  note  79. 
supra,  at  para.  74. 
"Sfe  Docket  93-253  for  criteria. 


a(  plications.^3  While  in  some 

ci  cumstances  it  might  be  feasible  to 

ta  ,e  such  an  approach,  we  believe  that 

it  s  not  the  case  here.  To  ensure  that 

th  s  needed  service  is  made  available  as 

qi  ickly  as  possible,  particularly  to  rural 

re  idents  not  otherwise  served  by  the 

te  ecommunications  infrastructure,  and 

to  preserve  the  opportunity  for  the 

U:  lited  States  to  continue  its  leadership 

ro  e  in  promoting  global  development 

th  ough  an  enhanced  global  information 

in  rastructure,  we  are  committed  to 

av  arding  licenses  by  January  31, 

15  35.^-»  Opening  a  new  filing  window 

w  uld  make  that  goal  impossible. 

Pc  lential  new  applicants  would  need  a 

re  isonable  amount  of  time,  traditionally 

th  ee  months  from  the  date  of 

pi  blication  in  the  Federal  Register,  in 

w  lich  to  develop  and  submit  system 

pi  jposals.^s  Opening  a  new  filing 

w  ndow  also  would  be  inequitable  to 

th  t  pending  applicants,  who  filed  their 

pr  jposals  well  before  Section  309(j)  was 

en  acted  and  who  have  spent 

CO  isiderable  time  and  expense 

pa  rticipating  in  this  proceeding.  In  light 

of  these  considerations,  we  believe  that 

an  auction  to  award  Big  LEO  licenses  is 

ar  appropriate  exercise  of  our 

di  ;cretion. 

Jl.  Other  considerations.  In  the 
A('(  tice,  we  recognized  that  although 
au  :tions  appear  advantageous  for  many 
re  sons,  the  approach  might  have 
ur  intended  consequences    - 
in  emationally.  In  particular,  we  noted 
-th  it  other  countries  may  look  to  our 
le)  d  in  imposing  these  costs  on  Big  LEO 
sy  ;tems.^  Given  the  number  of 
CO  intries  that  may  be  served  by  Big  LEO 
sy  items,  we  stated  that  these  costs  may 
be  considerable  and  may  preclude  a 
U.  3. -owned  system  fi-om  serving  other 
CG  intries.  We  noted,  however,  that 
th  !se  costs  may  not  in  fact  be  significant 
in  countries  that  seek  to  ensiure  that 
va  ce  MSS  is  available  within  its 
be  rders.  We  further  noted  that 
ap  ]Iicants  will  pay  no  more  than  that 
w  ich  they  determine  is  consistent  with 
th  iir  expected  revenues  from  providing 
se  vice  in  that  country.  Nevertheless,  we 
re  :ognize  that  the  international  nature 
of  the  Big  LEO  serv'ice  raises  concerns 
th  It  are  not  applicable  to  the  domestic- 
or  ly  services  for  which  auctions  are 


'  DEs  can,  of  course,  participate  in  the  Big  LEO 
in(  ustry  by  leasing  space  segment  capacity,  by 
mi  lufacturing  user  handsets,  or  by  offering  ser\'ices 
to   nd  users. 

'  See  also  note  6,  supra. 

See  WNG  MSS  Order,  note  48.  supra  See  also 
RliiS  Licensing  Order,  note  37,  supra,  where 
ic  nsee  was  given  six  months  to  amend  its 
ap  ilications  to  conform  to  rules  as  adopted. 
Notice,  note  2,  supra,  at  para.  44. 


implemented  and  requested  comment 
on  this  issue. 

82.  Motorola,  Constellation,  LQP. 
TRW,  and  COMSTAT  all  contend  that 
an  auction  is  inadvisable  because  it 
would  set  a  bad  example  for  foreign 
governments.  If  foreign  governments 
were  to  use  auctions  to  assign  spectrum 
rights,  they  maintain,  the  cost  of 
providing  global  MSS  would  be  driven 
up,  possibly  to  such  an  extent  that  Big 
LEO  operators  would  be  ujiable  to 
provide  worldwide  service.  TRW  asserts 
that  the  consequent  cost  increases  might 
deter  most  potential  entrants,  to  the 
impairment  of  competition,  or  might 
even  make  it  infeasible  for  anyone  to 
provide  Big  LEO  service.  COMSAT 
speculates  that  forei^  governments 
might  conduct  auctions  in  a  manner  that 
places  U.S.  companies  at  a 
disadvantage. 

83.  The  comments  have  provided  no 
concrete  evidence,  however,  that  an 
auction  would  have  these  harmful 
effects.  We  have  concluded  elsewhere 
that,  as  a  general  matter,  the  public 
interest  is  served  by  awarding  licenses 
to  those  who  assign  the  highest  value  to 
them. »'' In  light  of  these  substantial 
public  interest  benefits,  the 
commenters'  mere  recitals  of  the 
concerns  we  raised  in  the  Notice  do  not 
persuade  us  that  auctions  are 
inadvisable. 

84.  We  doubt,  first,  that  our  choice  of 
licensing  method  for  the  Big  LEO 
service  will  determine  foreign  licensing 
practices  as  much  as  the  commenters 
predict.  Foreign  officials  already  know 
that  we  recently  obtained  a  statutory 
mandate  for  assigning  spectrum  licenses 
by  competitive  bidding  and  have 
decided  to  assign  licenses  of  enormous 
aggregate  commercial  value  for  a  variety 
of  new  services  by  that  means.  We 
assume  that  those  responsible  for 
assigning  spectnmi  rights  in  other 
countries  will  conduct  spectrum 
auctions  if  that  would  best  serve  the 
interests  that  they  are  obligated  to 
promote,  regardless  of  what  we  choose 
to  do  in  this  proceeding.  Further,  even 
if  auctions  are  implemented,  applicants 
will  bid  no  more  at  an  auction  than  that 
which  they  determine  is  economicallv 
feasible. 

85.  Conversely,  TRW  contends  that  if 
we  assign  Big  LEO  licenses  at  auction 
and  foreign  authorities  issue  such 
licenses  to  others  free  of  charge,  the  U.S. 
licensees  would  be  at  a  competitive 
disadvantage  in  the  global  market. 
Constellation  similarly  maintains  that 
by  assigning  the  licenses  at  auction  the 
Commission  "would  create  an  incentive 


for  U.S.  companies  to  develop  LEO 
technology  through  foreign  based 
systems  that  did  not  have  to  spend 
significant  amounts  of  capital  for 
operatiitg  licenses."  TRW  also  contends 
that  companies  who  purchase  MSS 
licenses  in  the  United  States  at  auction 
might  encounter  unfair  competition 
from  INMARSAT  because  the 
Il^JMARSAT  Convention  and  the 
Communications  Satellite  Act  might  be 
construed  to  require  that  COMSAT  be 
allowed  to  access  INMARSAT  capacity 
from  the  U.S.  without  paying  for 
spectrum  use. 

86.  We  do  not  believe  the  prospect 
that  anctions  will  be  conducted  only  in 
the  United  States  would  disadvantage 
U.S.  licensees  globally.  We  have  not  yet 
decided  whether,  and  the  terms  on 
which,  foreign  providers,  including 
INMARSAT,  will  be  able  to  provide 
domestic  service.  We  envision  that 
reciprocal  bilateral  arrangements  on  a 
country-by-country  basis  will  be 
negotiated.  In  reaching  and 
implementing  these  arrangements,  we 
will  consider  at  that  time  whether 
foreign  entities  not  subject  to  U.S. 
auctions  would  have  the  economic 
incentive  and  abiUty  to  offer  domestic 
service  at  significantly  lower  rates  than 
Big  LEO  operators  who  purchased 
spectrum.  Further,  under  this  scenario, 
both  U.S.  and  foreign  operators  appear 
able  to  receive  licenses  bee  of  charge  in 
a  foreign  country.  We  fail  to  see  how 
this  would  put  U.S.  operators  at  a 
"global  disadvantage."  Finally,  contrary 
to  Constellation's  argument,  we  see  no 
reason  to  suppose  that  applicants  who 
could  compete  successfully  as  providers 
of  Big  LEO  service  in  the  U.S.  market 
would  lose  interest  in  developing 
systems  in  the  United  States  merely 
because  it  would  be  necessary  to 
piurhase  licenses.  If  it  wOuld  be 
undesirable  to  serve  the  U.S.  market  at 
high  spectrum  prices,  the  prices  paid  at 
an  auction  should  fiall  until  serving  the 
U.S.  market  is  commercially  desirable. 

87.  Consequently,  we  conclude  that 
we  have  the  statutory  authority  to  award 
Big  LEO  licenses  through  an  auction 
process.  We  will  implement  competitive 
bidding  procedures  in  the  event  that  all 
six  pending  applicants  file  amendments 
on  November  16. 1994  that  meet  all 
requirements,  including  financial 
requirements,  for  the  Big  LEO  service, 
but  their  applications  are  still  mutually 
exclusive."*  We  place  applicaiits  on 
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notice  that  if  an  auction  needs  to  be 
held  it  will  be  scheduled  as  quickly  as 
possible.  Givra  the  importance  of 
proceeding  with  Big  LEO  licensing, 
preparaticMi  time  for  the  appbcants  will 
necessarily  be  circumscribed. 

d.  Competitive  bidding  procedure.  88. 
Segmentation.  As  pn^Kised  in  the 
Notice,  we  will  divide  the  1.6  GHz  band 
spectrum  into  eight  2.0625  MHz 
segments.**  We  recognize  that 
Constellation  and  IX^  assert  that  a 
2.0625  MHz  block  is  "unworkable" 
because  it  is  inconsistent  with  some  of 
the  appbcants'  channelization  plans, 
which  proposed  1.25  MHz  channels. 
Further.  LC^  asserts  thai  any  auction  of 
discrete  bandwidth  segments  within  the 
1.6  GHz  band  would  inevitably  resuh  in 
some  applicants  getting  unusable, 
disjointed  spectrum  blocks.  We  do  not 
believe  these  concerns  warrant  a  change 
in  the  proposed  spectrum  blocks.  First, 
two  of  the  six  applicants  do  not  propose 
to  use  1.25  MHz  channels.  Moreover, 
any  anomahes  in  spectrum  awards  can 
be  corrected  in  post-auction 
transactions,  as  we  intend  (as  explained 
infm)  to  allow  the  licensees  to  aggregate 
and  disaggregate  spectrum  through 
resale. 

89.  Bandwidth  cap.  To  ensure  that 
there  are  at  least  two  Big  LEO  pro\ider5, 
we  will  not  permit  any  applicant  to 
acquire  more  than  four  2.0625  MHz 
band  segments  in  the  1.6  GHz  band,  i.e., 
no  more  than  8.25  MHz.  at  auction.*'**' 
We  would  also  deny  permission  for  a 
post-auction  transaction  that  would 
result  in  an  accumulation  in  excess  of 
that  limit  in  the  absence  of  a  compelhng 
showing  of  justification  for  a  waiver. 

90.  Competitive  Bidding  Design.  In 
determining  the  procedures  to  be 
employed  if  an  auction  of  Big  LEO 
licenses  is  necessary,  we  are  guided  by 
the  principles  developed  in  PP  Docket 
No.  93-253,  the  proceeding  instituted  to 
implement  Section  309(j}  of  the 
Communications  Act.  The  Second 
Report  and  Order  in  that  proceeding  »o' 
established  the  criteria  to  be  used  in 
selecting  the  auction  design  method  to 
use  for  each  particular  actionable 
service.  The  Commission  received 
voluminous  ctHument  on  auction  design 
issues.  Generally,  we  concluded  that 
awarding  licenses  to  those  parties  who 


"Implementation  of309(j),  note  79. 
paras.  73-74  and  n.65. 


fuprn.  Hi 


<»If  some  applicants  defer  their  nnaccial 
showings  as  dwcribed  ui  para.  13.  supn.  all 
deferred  applicatioiM  mai;  not  be  abie  k>  be  granted. 
If.  at  that  tim*.  «■  have  inaad  s«in«  licansM.  we 
will  not  implawpt  the aHctiott  pracarfiMe  described 
below,  which  assumes  that  naam  ot  the  MSS 
spectrum  bas^baar  aailgned.  tc  cbooaa  amofig  ^ 


mutually  exclusive  deferred  applications.  Rather,  as 
noted,  we  will  develop  another  processing 
procedure  at  that  time. 

■»  As  discussed  in  the  Notice,  it  appeared  that  as 
little  as  2.0  MHz  of  spectrum  could  provide  ma 
individual  CDMA  system  with  the  &»ne  capacity  as 
it  would  have  aperatiag  on  a  shared  basis  over 
11.35  MHz  of  spectrum.  See  Notice,  note  2,  sapta, 
at  para.  45. 

'<"  See  Notice,  note  2.  supra,  at  para.  45. 

>oi  Note  79.  supra. 


value  them  most  highly  will  foster 
Congress'  policy  objectives.  In  this 
regard,  we  noted  that  since  a  bidder's 
ability  to  introduce  valuable  new 
services  and  to  deploy  them  quickly, 
intensively,  and  efficiently  increases  the 
value  of  a  license  to  that  bidder,  an 
auction  design  that  awards  licenses  to 
those  bidders  with  the  highest 
willingness  to  pay  the  most  tends  to 
promote  the  development  and  rapid 
deployment  of  new  services  and  the 
efficient  and  intensive  use  of  the 
spectrum.  In  articulating  our  auction 
design  principles  we  agreed  with  the 
weight  of  the  comments  in  that 
proceeding— many  of  which  were 
supported  by  academic  auction  design 
experts — that:  (1)  licenses  with  strong 
value  interdependencics  should  be 
auctioned  simultaneously:  (2)  multiple 
round  auctions  generally  will  yield 
more  efficient  allocations  of  licenses 
and  higher  revenues,  especially  where 
there  is  substantial  uncertainty  as  to 
value  because  they  provide  bidders  with 
information  regarding  other  bidders' 
valuations  of  hcenses;  and  (3)  since  they 
may  be  relatively  expensive  to 
implement  and  time-consuming, 
simultaneous  and/or  multiple  roimd 
auctions  may  become  less  cost-effective 
as  the  value  of  licenses  decreases.  "*2 

91.  Based  on  the  foregoing,  we 
concluded  that  where  the  licenses  to  be 
auctioned  are  interdependent  and  their 
value  is  expected  to  be  high, 
simultaneous  multiple  round  auctions 
would  best  achieve  the  Commission's 
goals  for  competitive  bidding. '"^  We 
indicated  that  compared  with  other 
bidding  mechanisms  (such  as  sequential 
and  sealed  bid  auctions),  simultaneous 
multiple  round  bidding  will  generate 
the  most  information  about  license 
values  diuing  the  cotu^e  of  the  auction 
and  provide  bidders  with  the  most 
flexibility  to  pursue  back-up  strategies. 
Thus,  we  concluded  that  simultaneous 
multiple  round  bidding  is  most  likely  to 
award  interdependent  licenses  to  the 
bidders  who  value  them  most  highly. 
We  also  indicated  that  this  method  will 
facilitate  efficient  aggregation  of  licenses 
across  spectnun  bands,  thereby 
resulting  in  vigorous  competition  among 
several  strong  service  providers  who 
will  be  able  rapidly  to  introduce  a  wide 
variety  of  services  highly  valued  by  end 
users.io*  In  addition,  we  concluded  that 
because  of  the  superior  information  and 
flexibility  it  provides,  this  method  is 
likely  to  yield  greater  revenues  than 
other  auction  designs.  Thus,  we  found 
that  the  use  of  simultaneous  multiple 


'02  W  at  para.  69. 
'°'W  at  paras.  U»-ltl. 
>(M/d.  atpara.  106^ 
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round  auctions  would  generally  be 
preferred.  i°* 

92.  Because,  however,  simultaneous 
multiple  round  bidding  is  likely  to  be 
mora  administratively  complex  and 
costly  both  for  bidders  and  for  the  FCC 
than  sequential  or  single  round  bidding, 
we  indicated  that  we  would  use  this 
auction  design  only  where  license 
values  are  interdependent  and  the 
expected  value  of  the  licenses  to  be 
auctioned  is  high  relative  to  the  costs  of 
conducting  a  simultaneous  multiple 
round  auction."^ 

93.  If  it  becomes  necessary  to  employ 
competitive  bidding  procedures  to 
award  Big  LEO  licenses,  we  will 
conduct  a  single  simultaneous  multiple 
round  auction  to  award  licenses  in  those 
2.065  MHz  bands  for  which  two  or  more 
applications  have  been  filed. '°^  Each  of 
the  characteristics  that  lead  to  selection 
of  this  auction  design  are  present  here. 
We  expect  that  there  will  be  a  high 
degree  of  interdependence  in  the  values 
of  Big  LEO  licenses.  Licenses  may  be 
interdependent  either  because  they  are 
substitutes  or  because  they  are  worth 
more  as  part  of  a  package  than 
individually.  We  would  expect  there  to 
be  some  substitutability  among  these 
licenses.  There  may  be  important  ways 
in  which  they  might  be  complements  as 
well.  Though  all  will  be  nationwide 
licenses,  a  single  entity  will  be  able  to 
aggregate  up  to  four  licenses.  It  is 
reasonable  to  assume  that  the  value  that 
a  bidder  places  on  one  license  will  to  at 
least  some  degree  depend  upon  whether 
it  will  be  able  to  acquire  other  licenses. 
We  also  expect  that  the  value  of  Big  LEO 
licenses  will  be  high  relative  to  the  costs 
of  conducting  a  simultaneous  multiple 
round  auction,  in  part  because  as  the 
Commission  gains  experience  with 
simultaneous  multiple  round  auctions, 
the  costs  associated  with  implementing 
them  may  fall. 

94.  Proceduial,  Payment  and  Penalty 
Issues.  Through  our  July  1994  auction  of 
nationwide  licenses  to  provide  Personal 
Commnnicationa  Services  in  the  900 
MHz  band  (narrowband  PCS),  we  have 
gained  some  experience  with 
simultaneous  multiple  round  auctions. 
It  appears  that  the  rules  we  adopted 
concerning  the  procedures  to  be  used  in 
conducting  auctions,  the  schedule  for 
payment  for  licenses,  and  the  penalties 
to  be  paid  for  bid  withdrawal,  default  or 
disqualification,  have  worked  well.">8 
In  the  event  that  it  becomes  necessary 
to  employ  competitive  bidding  in  Big 
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'•*/</.  at  p«ra«.  1  lO-m. 
""Seepara.  73.  tupni. 
>o*  See  Sections  1.2104-1.21O9  of  the 
Conunission's  Rules,  47  CFR  1.2104-1.2109. 


LtO  licensing,  we  will  conduct  auctions 
as  specified  under  those  rules.  If  such 
a  1  auction  is  required,  we  wall  issue  a 
P  ublic  Notice  explaining  further  the 
a  iministrative  details  of  the  auction,  but 
V  e  generally  expect  the  auction  will  be 
c  )nducted  similarly  to  the  nationv\nde 
n  uTowband  PCS  auction. 

95.  In  order  to  reduce  the  risk  of 
£  ^faults  and  to  ensure  that  the 

C  Dmmission  has  a  ready  source  of  funds 
t(  I  satisfy  any  bid  withdrawal  or  default 
p  malties,  we  will  impose  a  requirement 
t  lat,  to  be  qualified  to  participate  in  the 
E  ig  LEO  auction,  applicants  must 
s  ibmit  an  upfront  payment  to  the 
C  Qmmission  prior  to  the  auction.'*'* 
C  Dnsistent  with  our  auction  rules  for 
P  jrsonal  Communications  Services,  we 
have  decided  to  set  the  upfront  payment 
aj  approximately  two  cents  per  MHz  of 
spectrum  per  person  residing  in  the 
p  roposed  service  area  ($0.02  per  MHz- 
p  3p)."°  Because  Big  LEO  systems  must 
b  5  able  to  provide  service  to  all  areas  of 
U  le  fifty  states,  $0.02  per  MHz-pop 
M  ould  amoimt  to  approximately  $10 
n  illion  per  2.0625  MHz  segment."'  For 
s  mplicity,  we  will  round  fiis  to  the 
n  ;arest  million,  and  require  an  upfront 
payment  of  $10  million. 

96.  Resale,  aggregation  and 

d  saggregation.  Aside  from  imposing  the 
8  25  MHz  cap  on  aggregation,  we  wall 
n  )t  restrict  auction  winners  from 
n  selling  1.6  GHz  band  spectrum-rights. 
T  ley  would  be  free  not  only  to  resell 
2  065  MHz  segments  but  also  to  reassign 
a]  ly  smaller  portion  of  1.6  GHz  band 
s  lectrum.  Affording  such  flexibility 
e  ihances  beneficial  incentives.  "2 

A  Ithough  we  do  not  think  that  such 
p  )st-auction  transactions  would  be 
li  cely  to  entail  unjust  enrichment," ^ 
a  iplications  for  consent  to  assignment 
o  Big  LEO  spectrum  authorizations 
o  »tained  by  auction  will  be  subject  to 
tl  e  disclosure  and  close-scrutiny 
p  )licies  delineated  in  the  Second  Report 
aj  id  Order  in  the  auction  rulemaking."* 

97.  Assignment  of  2.4  GHz  band.  As 
previously  noted,  all  auction  winners 
w  ill  be  authorized  to  operate  over  the 

ei  itire  2483.5-2500  MHz  band,  with  the 
si  pulation  that  operation  in  that  band 
n  ust  be  in  the  CDMA  mode  and  must 
b  I  used  for  downlink  transmissions. 


"»The  upfront  payment  will  be  fully  refunded  to 
II  successful  bidders  who  are  not  subject  to  bid 
w  ihdrawal  or  default  penalties. 

^^°  See  Implementation  of  Section  3091  j).  note  79, 
;i  pra,  at  para.  169  and  47  CFR  1.2106. 

'" /.e.,  .02  X  2.0625  X  lU.S.  pop.) 

"2  Of  course,  parties  to  such  transactions  must 
cc  nply  with  47  U.S.C  310(d)  by  Tiling  applications 
fa  consent  to  assignment. 

"  See  Implementation  of  Section  3091  j).  note  79. 
s(i  t>ra,  at  paras.  21 1-12. 

x/d.atpara.214. 


B.  Interservice  Sharing 

98.  In  the  Notice,  we  recognized  that 
Big  LEO  systems  will  be  required  to 
share  the  1.6/2.4  GHz  and  adjacent 
frequency  bands  with  .a  number  of 
existing  services.  In  the  1.6  GHz  range, 
the  1610-1626.5  MHz  band  is  allocated 
to  the  aeronautical  radionavigation 
service  (ARNS)  on  a  co-primary  basis, 
and  a  segment  of  the  band,  at  1610.6- 
1613.8  MHz,  is  allocated  to  the 
radioastronomy  service  (RAS)  on  a  co-  - 
primary  basis.  In  the  2.4  GHz  range,  the 
2483.5-2500  MHz  band  is  allocated  for 
co-primary  use  by  the  broadcast 
auxiliary  service,  by  the  terrestrial  fixed- 
service  and  by  industrial,  scientific  and 
medical  (ISM)  operations.  Adjacent 
bands  are  allocated  to  the  aeronautical 
radionavigation  satellite  service,  the 
instructional  television  fixed  service 
(ITFS)  and  the  multi-channel  multi- 
point distribution  service  (MMDS). 

99.  The  Negotiated  Rulemaking 
Committee  was  comprised  of  Big  LEO 
applicants  and  representatives  of  most 
parties  potentially  afiiected  by  Big  LEO 
services,  and  analyzed  extensively 
interservice  sharing  at  1.6/2.4  GHz.  We 
used  the  Committee's  recommendations 
as  the  primary  basis  the  proposals  in  our 
Notice.  We  sought  comment  on  those 
proposals  as  well  as  those  areas  where 

a  representative  of  an  affected  interest 
did  not  participate  in  the  Committee,  or 
where  the  Committee  could  not  reach  a 
consensus  on  an  interservice  sharing 
issue.    ^ 

1 .  Radio  Astronomy  Service 

100.  As  noted  above,  the  1610.6- 
1613.8  MHz  frequency  band  is  allocated 
to  the  RAS  on  a  co-primary  basis."* 
RAS  operations  involve  the  reception  of 
radio  waves  of  cosmic  origin,"^  and  are 
responsible  for  amassing  a  substantial 
portion  of  information  about  the 
universe  that  has  been  acquired  in  the 
last  sixty  years.  Because  the  RAS 
involves  only  radio  reception,  it  cannot 
interfere  with  other  services  operating 
in  the  same  frequency  band.  However, 
it  can  receive  harmful  interference  from 
other  services.  As  a  co-primary  service, 
the  RAS  is  entitled  to  protection  from 
hcumful  interference.  Ensuring  this 
protection  is  complicated  by  the  nature 
of  cosmic  radiation  emissions,  which 
are  similar  to  random  noise  emissions 
and  have  extremely  low  power  flux 
density  levels  at  the  Earth.  Further. 


'  >»  The  4990-5000  MHz  band  is  also  allocated  to 
the  RAS  on  a  primary  basis.  Second  hannonic 
spurious  emissions  &t>m  2.4  GHz  MSS  operations 
could  cause  interference  of  RAS  in  that  band.  See 
paras.  120-121.  infra. 

>>*See  International  Radio  Regulations  55  and  14. 
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there  is  a  potential  for  both  in-band  and 
out-of-band  interference."' 

a.  In-band  interference  to  the  RAS. 
101.  The  Committee  was  able  to  agree 
on  procedures  that  would  permit 
sharing  between  Big  LEOs  and  the  RAS. 
The  Committee's  task  was  made 
somewhat  easier  by  the  fact  that  radio 
astronomy  observations  are  usually 
conducted  in  remote  areas  and  are  not 
always  continuous.  The  Committee's 
proposal,  developed  cooperatively  with 
the  Committee  on  Radio  Frequencies 
(CORF),"*  would  establish  fixed-radius 
protection  zones  around  the  sixteen 
radio  astronomy  sites  in  the  United 
States  and  technical  requirements  for 
MSS  downlink  transmissions.  Based  on 
this  recommendation,  we  proposed  to 
establish  protection  zones  around  radio 
astronomy  sites  in  the  United  States  as 
a  means  of  preventing  MSS 
transmissions  from  interfering  with  RAS 
observations  in  the  1610.6-1613.8  MHz 
band."'  To  that  end,  we  also  proposed 
that  "all  1.6/2.4  GHz  MSS  systems  shall 
be  capable  of  determining  the  position 
of  MSS  user  transceivers  accessing  the 
space  segment  through  either  internal 
radiodetermination  calculations  or 
external  sources  such  as  LORAN-C  or 
GPS."  >2o 

102.  Big  LEO  parties  generally  agree 
with  the  fixed-radius  protection  zone 
approach.  However,  both  TRW  and 
Constellation  question  whether  it  is 
necessary  to  require  all  MSS  systems  to 
be  capable  of  determining  the  position 
of  their  user  terminals.'^i  They  contend 
that  a  position  location  requirement 
need  not  be  imposed  on  those  MSS 
systems  that  elect  to  use  beacon- 
actuated  protection  systems  as  a  means 
for  avoiding  harmful  interference  to 
RAS  observations. 

103.  As  we  stated  in  the  Notice,  the 
Committee  decided  that  a  beacon 
actuated  protection  system  might 
provide  an  alternative  to  fixed  radius 
protection  zones.  Under  such  a  system, 
a  beacon  would  transmit  a  signal  when 
RAS  observations  were  in  progress. 
Upon  receipt  of  this  signal,  an  MSS 
control  center  would  automatically 
assign  the  MSS  terminal  to  a 


"•'An  out-of-band  emission  is  radio  frequency 
energy,  located  on  a  frequency  or  frequencies 
immediately  outside  the  necessary  bandwidth,  that 
result  from  the  modulation  process.  This  does  not 
include  spurious  emissions,  which  may  be  reduced 
without  affecting  the  corresponding  transmission  of 
information.  See  47  CFR  2.1. 

"•CORF  operates  under  the  auspices  of  the 
National  Academy  of  Sciences  and  is  responsible 
for  advancing  the  interest  of  radio  astronomy  in  the 
United  States. 

""See  proposed  §2S.213(a)(l)(i)-<iii|. 
'•»  See  proposed  §  25.2 13(aH  1 1. 
'-'  TRW  Comments  at  120.  Constellation  Reply  at 
41. 


communications  chaimel  outside  of  the 
shared  MSS-RAS  &«quency  band.  The 
Committee  concluded,  however,  that 
several  theoretical  and  practical 
concerns  must  be  addressed  before  a 
beacon  system  can  be  implemented.'^^ 

CORF  continues  to  support  that 
position. '23 

104.  Because  beacon  actuated 
protection  systems  are  not  yet  fully 
developed,  we  will  adopt  our  original 
proposal  that  requires  MSS  operators  to 
protect  RAS  observations  in  the  1610.6- 
1613.8  MHz  band  using  the  fixed-radius 
protection  zone  method.  Nevertheless, 
because  we  expect  that  more  efficient 
solutions  will  be  developed,  we  will 
permit  MSS  licensees  to  use  smaller 
geographic  protection  zones  in  lieu  of 
the  specified  areas  upon  a  showing  that 
MSS  operations  will  not  cause  harmful 
interference  to  an  R.\S  observatory 
during  periods  of  observation. 'z*  We 
will,  however,  as  proposed,  allow 
beacon-actuated  protection  zones  to  be 
used  in  lieu  of  fixed  protection  zones  if 
a  coo'dinalion  agreement  is  reached 
between  a  mobile-satellite  system 
licensee  and  the  Electromagnetic 
Spectrum  Management  Unit  (ESMU)  on 
the  specifics  of  beacon  operations."  '?5 
Should  any  of  the  Big  LEO  licensees 
show  at  a  later  time,  and  coordinate      ' 
with  the  ESMU,  that  certain  other 
methods  can  be  used  in  lieu  of  the 
fixed-radius  protection  zone,  we  will 
allow  MSS  system  operators  to  employ 
these  methods.  In  the  interim,  however, 
position  determination  of  MSS  user 
transceivers  is  necessary  to  accomplish 
fi.\ed-radius  zone  protection.  Therefore, 
we  adopt  as  part  of  §  25.213(a)(1),  the 
MSS  user  transceiver  position 
determination  requirement  as  proposed 
in  the  Notice. 

105.  In  the  Notice,  we  also  proposed 
that  MSS  user  transceivers  be  capable  of 
terminating  operations  as  soon  as 
practicable  upon  entering  an  RAS 
protection  zone.'2»  LQP  argues  that  our 
proposal  would  require  that  calls 
initiated  outside  of  an  RAS  protection 
zone  be  tenr.inated  as  soon  as  the  MSS 
user  transceiver  moves  within  the 
protection  zone,  which,  according  to 
LQP,  would  be  inordinately  complex 
and  costly.'27  LQP  suggests  that  our 
rules  should  permit  the  call  to  be 
switched  successfully  to  frequencies 


'".Vofice,  note  2.  supra,  at  n.90. 

'2' CORF  Reply  Comments  at  4. 

'=*See§25.213(a)(l)(v). 

■ '-'  See  §  25.213(a)(l  l(vii).  The  ESMU  falls  under 
the  auspices  of  the  National  Science  Foundation 
and  is  responsible  for  coordinating  RAS 
frequencies. 

"» Sec  proposed  §  25.213(aKlMv).  Notice,  note  2. 
supra,  at  para.  50. 

'"LQP  Reply  at  58 


outside  of  the  RAS  bands  (during  RAS 
observations)  before  operations  are 
terminated  to  that  unit.'^s 

106.  We  believe  that  LQP's  suggestion 
is  reasonable.  Allowing  calls  initiated 
prior  to  entering  an  RAS  protection  zone 
to  continue  until  a  non-RAS  frequency 
is  found  will  ensure  continuity  of 
service  to  the  MSS  user  Further,  we 
believe  that  other  requirements  that  we 
are  adopting,  such  as  the  notification 
requirement  that  is  described  below, 
will  ensure  that  RAS  operations  are  not 
affected  adversely.  Therefore,  we 
modify  proposed'§  25.213(a)(l)(v)  as 
suggested  by  LQP. 

107.  We  also  proposed  in  the  Notice 
to  require  that  the  ESMU  notifv  MSS 
licensees  in  the  1610.6-1613.8  MHz' 
band  of  radio  astronomy 
observations. '-«  This  requirement  was 
proposed  to  ensure  that  MSS  operatiotii 
terminate  as  soon  as  possible  after  an 
MSS  user  transceiver  enters  a  ILAS 
protection  zone  where  observations  are 
being  made.  CORF  suggests  that  it  could 
meet  this  requirement  by  providing 
MSS  operators  with  schedules  of  RAS 
observations. '5"  TRW  disagrees,  stating 
that  CORF  should  be  required  to 
provide  notification  "of  periods  of 
actual  radio  astronomy  observations 
rather  than  a  general  schedule."  "'  We 
agree  with  TRW  that  it  would  not  be 
overly  burdensome  for  the  ESMU  to 
notify  the  small  number  of  licensed  in- 
band  Big  LEO  operators  of  periods  of 
actual  RAS  observations.  This  will  help 
ensure  that  no  interference  is  caused  to 
RAS  observations  in  the  event  that  a 
schedule  is  changed. 

108.  In  a  related  matter.  Motorola 
notes  that  the  Committee  suggested  that 
RAS  observations  not  be  scheduled 
during  peak  MSS/RDSS  traffic  periods 
to  the  extent  possible. '^^  cORF  does  not 
object  to  this  proposal.  "^  r^s 
observations  are  usually  carried  out  in 
remote  areas  and  are  not  continuous. 
Even  during  peak  MSS  traffic  periods, 
the  majority  of  MSS  traffic  should  not 
occur  in  RAS  observation  areas.  We  do 
not  therefore  believe  that  adherence  to 
this  provision  will  be  burdensome  to 
RAS.  Consequently,  we  include  this 
provision  in  our  rules  in  §  25.213(a)(4). 

109.  Finally.  TRW  requests  that  we 
agree  to  solicit  public  comment  before 
we  require  MSS  systems  to  protect 


'"  LQP  Comments  at  64 

'"See  proposed  §25.213(a)(l)(v). 

' "CORF  Conunems  at  4-5. 

' "  TRW  Reply  Comments  at  72. 

'"  Motorola  Comments  at  55.  n.  41. 

'"Specifically.  CORF  supports  inseni6n  of  the 
following  text  in  the  rules:  "The  RAS  shall  avoid 
scheduling  radio  astronomy  observations  during 
peak  MSS/RDSS  traffic  periods  to  the  greatest 
extent  practicable."  See  CORF  Reply  at  2. 
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additional  RAS  sites  heyanA  the  sixteen 
sites  specified  in  the  rules.^'*  In  bands 
shared  by  two  or  more  services  on  a  co- 
immary  basis,  new  facilities  in  either 
service  must  be  coordinated  among 
affected  operators.  As  provided  for  in 
proposed  rule  §  25.213(l)(a)(viii),  which 
we  adopt,  we  will  solicit  comment  with 
respect  to  protection  from  additional 
RAS  sites. 

b.  Out-of-band  interference  to  RAS 
from  primary  MSS  uplinks  at  1.6  GHz. 
110.  In  the  Notice,  we  also  recognized 
that  MSS  uplinli  operations  in  the 
1613.8-1626.5  MHz  portion  of  the  band 
could  cause  unacceptable  out-of-band 
interference  into  RAS  operations  at 
1610.6-1613.8  MHz.  We  also  noted  the 
Committee's  suggestion  to  establish 
fixed  protecfiion  zones  similar  to.  but 
smaller  than,  those  recommended  for  in- 
band  emissions,  although  we  did  not 
propose  a  rule  in  this  regard.'^' 

111.  CORF  suggested  several 
alternatives  to  our  proposals:  ^^ 

(1)  To  require  that  the  power  flux 
density  (pfd)  level  reaching  RAS  sites 
irom  a  mobile  user  terminal  operating 
anywhere  in  the  1610-1626.5  MHz  band 
not  exceed  the  pfd  from  a  mobile  user 
terminal  operating  within  the  RAS 
1610.6-1613.8  MHz  band  segment  at  the 
edge  of  the  protection  zone  applicable 
for  that  site,  or 

(2)  To  prohibit  mobile  terminal 
operations  within  the  1613.8-1615.8 
MHz  band  during  RAS  observations 
within  protection  zones  of  100  km  or  30 
km  aroimd  RAS  sites  depending  upon 
the  type  of  observatory  involved.'^' 

112.  The  MSS  parties  generally 
oppose  restrictions  on  out-of-band 
emissions  for  the  purpose  of  protecting 
RAS.  For  example.  Constellation  argues 
that  MSS  out-of-band  levels  should  not 
be  unilaterally  defined  by  the  radio 
astronomy  community  without  any 
regard  to  the  impact  those  levels  would 
have  on  other  services.'^  TRW  states 
that  it  could  agree  to  CORFs 
stigg^ions  if  a  compliant  mobile  user 
terminal  were  not  required  to  undertake 
further  coordination  with  the  RAS.  TRW 
notes,  however,  that  OORF's  out-of-band 


•»«Propo««)  5  25.2n(aKlUvii). 

"•MTf/ce,  note  2,  supn,  at  pan.  51. 

»»•.%!<•  CORF  Comments  »f  3-4. 

"'  Radio  Mtronomy  obMrvatohas  use  two  typra 
of  antennas.  Observatories  with  a  very  long  baseline 
array  (VLBA)  use  interconoacted  radio  telescopes 
that  are  dispersed  in  widaly  s«parated  locdliona. 
Due  to  the  geographic  separation  of  the  telescopes, 
ihe  chance  of  correlated  interference  from  any 
single  mobile  earth  terminal  Is  stnatl.  Consequently, 
VLBA  sites  ar«  not  a*  soaoaptible  lo  interference  as 
art  obMnraiorlaa  uatag  a  slagk  radio  talawopa. 
Ehvm  of  Iba  M  radio  aanwKMiy  aitaa  (n  tba  U.S. 
ara  VLBA  attaa  and  thay  raipiira  tataWaty  smathr 
protactiaa  aonaa  ifaan  mib-VLBA  citas. 

'  ■«  CowaxHatioa  Cwwnaim  a«  47. 


jrotection  proposals  wotild  relegate 
^SS  to  co-primary  or  even  lower  status 
n  frequency  bands  that  are  not 
lUocated  to  the  RAS." '»  Only  LQP 
generally  agrees  with  CORF's 
iuggestion.  According  to  LQP,  there  is 
sufficient  1.6  GHz  band  spectrum  to 
iwitch  MSS  users  near  RAS  sites  from 
lotentially  interfering  channels  to 
:hannels  separated  from  RAS 
jhservations.^'*" 

113.  We  have  considered  the  impact 
)f  this  proposal  on  Big  LEO  licensees 
md  conclude  they  would  not  be  unduly 
>urdened  by  protecting  RAS 
)bservations  from  out-of-band  MSS 
{missions.  It  appears  that  less  than  one 
)ercent  of  the  MSS  consumer  use  would 
>e  affected  by  CORF's  alternative 
iroposals  for  protecting  RAS  from  out- 
)f-band  MSS  emissions.''"  Further, 
hose  affected  would  not  be  denied 
:ommimicalions.  They  would  simply  be 
issigned  to  smother  uplink  channel  by 
he  MSS  network  control  center.  We  do 
lot  believe  that  the  CORF  proposals 
elegate  the  MSS  to  co-primary  or  even 
ower  status.  The  RAS  is  seeking 
brotection  in  bands  only  in  the  1610.6- 
1613.8  MHz  band,  whidi  is  allocated  to 
the  RAS.  Therefore  we  adopt  CORF's 
proposals  to  protect  RAS,  during 
<  ibservations,  from  out-of-band 
smissions  caused  by  Big  LEO  systems. 
f  Big  LEO  operators  cannot  meet  the 
}ower  density  levels  necessary  to 
)rotect  RAS  from  harmful  interference, 
ve  will  require  that  Big  LEO  operations 
>e  terminated  within  the  protection 
Eones  specified  in  §  25.213(a)(l)(iii). 

c.  Out-of-band  interference  to  RAS 
'rom  secondary  downlinks  in  the  1.6 
jHz  band.  114.  In  the  Notice,  we 
>roposed  to  codify  the  Committee's 
ecommendations  to  eliminate  potential 
larmful  out-of-band  interference  to  RAS 
rem  secondary  MSS  downlinks 
>perating  at  1613.8-1626.5  MHz."^  jhe 
^  Ilommittee  reconmiended  that  such 
)perations  be  restricted  to  frequencies 
Separated  by  the  upper  edge  of  the  RAS 
MJid  by  at  least  2.2  MHz,  that  MSS 
iownlink  emissions  be  filtered  aboard 
he  spacecraft,  that  frequencies  be 
ielectively  controlled  and  that  an 
malysis  and  -testing  program  be 
:onducted  in  cooperation  with  the  radio 
istronoiny  community.  Based  on  its 
ieliberations,  the  Committee  proposed 
hat  we  adopt  rules  governing  use  of  the 
1613.8-1626.5  MHz  band  that  Umit  out- 
)f-band  emissions  so  that  they  do  not 


•"TRW  Reply  at  71. 

'«o  LQP  Reply  CoimiMnts  at  57,  R«ply  Tech 
\ppendix  at  2.1. 

»«»  CORF  Reply  Conmwnts  at  «. 

*'*'  Notice,  supra  note  2,  at  para.  51; ««  oho 
>ropoaed§25.213(a)U). 


exceed  -  238  dB(Wfm'/Hz]  during 
observations  at  non-VLBA  sites  and 
- 198  dB(W/m»/Hz)  during  observations 
at  VLBA  sites. 

115.  Motorola  argues  that  the  limits 
proposed  in  the  Notice  are  too  rigid  and 
would  unduly  constrain  MSS 
operations.'*'  In  support,  Motorola 
contends  that  those  limits  were  devised 
originally  using  assimiptions  that  are 
not  applicable  to  Big  LEO  operations. 
For  example,  Motorola  notes  that  the 
calculations  assumed  an  immobile, 
continuous  interference  source,  whereas 
secondary  MSS  downlink  LEO 
operations  would  present  an 
intermittent  source.  Further,  Motorola 
notes  that  although  the  Committee 
reached  a  consensus  on  a 
recommendation  regarding  limits,  it  did 
not  agree  on  a  proposed  rule  to  govern 
Big  LEO  MSS  operations.  Motorola 
asserts  that  instead  of  adopting  specific 
protection  limits  applicable  to  MSS 
secondary  downlinks,  the  Commission 
should  only  restate  the  general 
obligation  that  secondary  services  not 
cause  harmful  interference  to  primary 
services. 

1 16.  LQP  and  TRW  disagree  with 
Motorola.  LQP  states  that  our  proposal 
is  reasonable  and  should  be  adopted.'-*^ 
TRW  asserts  that  Motorola's  proposal 
does  not  adequately  consider  the  needs 
of  the  RAS.  It  states,  however,  that  if 
secondary  downlinks  are  limited  to  the 
1621.35-1626.5  MHz  band,  thereby 
creating  a  7.5  MHz  guardband  between 
RAS  and  secondary  MSS,  Motorola's 
proposals  would  be  acceptable.*** 

1 1 7.  We  recognize  the  need  to  protect 
RAS  observations  from  secondary  MSS 
downlink  operations.  At  this  juncture, 
however,  we  need  not  consider  specific 
Hmits  on  Big  LEO  MSS  secondary 
downlinks.  SeccHidary  services  by 
definition  shall  not  cause  harmful 
interference  nor  claim  protection  from 
primary  services."^  This  provision 
applies  to  protection  of  primary  services 
from  both  in-band  and  out-of-l)and 
emissions  and  would  apply  to 
secondary  MSS  downlinks  regardless  of 
specified  pfd  levels.  Thus,  we  see  no 
reason  to  codify  specific  pfd  limits  as 
proposed  in  the  Notice.  We  will  instead 
modify  proposed  §  25.213(a)(2)  to  note 
that  secondary  MSS  downlinks  shall  not 
cause  harmful  interference  to  primary 
RAS  operations  in  the  1610.6-1613.8 
MHz  band.  Further,  operators  of 
secondary  downlinks  will  be  required  to 
take  whatever  steps  necessary  to  resolve 
Interference  complaints  by  radio 


**'  Motorola  Comments  at  54. 
»*•  LQP  Reply  at  S9-«0. 
^^•'TRW  Rapiy  Coimmnia  at  74. 
>'**  See  note  21,  supra. 
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astronomers.  We  expect  that  an 
applicant  proposing  to  operate  MSS 
downlinks  in  the  1613.8-1626.5  MHz 
band  will  be  able  to  demonstrate  in  its 
application  that  it  has  sufficient  satellite 
out-of-band  emission  attenuation  to 
protect  adjacent  band  U.S.  RAS 
operations  based  upon  the  frequency 
separation  inherent  in  the  frequency 
assignment  scheme  adopted  here. 

118.  Finally,  Cornell  University, 
Arecibo  Observatory,  notes  its  concern 
that  MSS  downlink  transmissions  at  1.6 
GHz  could  have  a  "disastrous  effect"  on 
passive  space  research  in  the  1610-1667 
MHz  band.i<7  lqp,  in  support  of 
Cornell,  notes  that  the  Commission 
must  limit  MSS  downlink  transmissions 
to  the  5.15  MHz  proposed  in  the 
Commission's  Notice,  that  is.  to 
1621.35-1626.5  MHz.i«  Motorola 
responds  that  "the  1613.8-1660  MHz 
band  is  not  allocated  to  the  RAS  on  a 
primary  or  secondary  basis"  and  thus  is 
not  entitled  to  protection  from 
secondary  MSS  downlinks  operating 
outside  that  band.'*^ 

119.  There  is  no  RAS  allocation  in  the 
1613.8-1660  MHz  band  and  the  service 
is  therefore  not  entitled  to  protection  in 
these  bands.  Consequently,  we  will  not 
limit  MSS  transmissions  in  order  to 
protect  RAS  as  suggested  by  Cornell 
University  and  LQP.  La  any  case,  we  do 
not  believe  that  RAS  observations  above 
1634  MHz  would  be  affected  by 
secondary  MSS  downUnks  in  the 
1621.35-1626.50  MHz  band  given  the 
frequency  separation. 

d.  Spurious  emissions  into  the  4990- 
5000  MHz  from  primary  downlinks  in 
the  2483.5-2500  MHz  band.  120.  The 
Commission  recognized  that  second 
harmonic  spurious  emissions  from 
primary  MSS  downlink  transmissions  in 
the  2483.5-2500  MHz  band  could  cause 
unacceptable  interference  to  RAS 
operations  in  the  4990-5000  MHz  band. 
It  concluded  and  we  proposed  in 
§  25.213(a)(3)  that  MSS  downlink  out- 
of-band  spectral  power  flux  density 
(spfd)  levels  should  be  limited  to  -241 
dB)\V/m2/Hz)  in  the  4990-5000  MHz 
band. 

121.  We  will  adopt  the  rules  as 
proposed.  Although  Constellation 
argues  that  it  opposes  any  such 
codification  of  the  radio  astronomy 
community's  definition  of 
"unacceptable"  interference.' so  ^rg  note 
that  Constellation  participated  in  the 


Committee  and  its  deliberations  and 
agreed  to  the  Committee's  Report  that 
included  this  recommendation.  More 
importantly,  as  stated  in  the  Notice,  we 
believe  that  these  limits  can  be  readily 
met  through  proper  amplifier  device 
selection  and  operating  conditions  in 
combination  with  post-amplifier 
filtering. 

2.  Aeronautical  Radionavigation 
Satellite  Service  and  Radionavigation- 
Satellite  Service 

122.  The  U.S.  Global  Positioning 
System  (GPS)  can  operate  under  the 
radionavigation-satellite(space-to-Earth) 
service  (RNSS)  allocation  in  the  1565.2- 
1585.6  MHz  band.  GPS  is  a  space-based 
positioning,  velocity,  and  time  system 
whose  space  segment,  when  fully 
operational,  will  be  composed  of  21 
operational  satellites  in  six  orbital 
planes.  GLONASS,  the  Russian  Global 
Navigation  Satellite  System,  can  operate 
under  the  same  service  allocation  in  the 
1597-1610  MHz  bands.^i  Additionally, 
GLONASS  can  operate  under  the 
aeronautical  radionavigation  service 
(ARNS)  allocation  in  Ihe  1610-1616 
MHz  band  pursuant  to  RR  732  of  the 
international  Radio  Regulations. 'sz  The 
GLONASS  system  will  include  24 
operational  satellites  in  three  orbital 
planes.  The  user  segment  of  both  the 
GPS  and  GLONASS  systems  will  consist 
of  antennas  and  receiver-processors  that 
can  receive  both  GPS  and  GLONASS 
signals  to  provide  positioning,  velocity, 
and  precise  timing  to  the  user.  The 
Committee  addressed  ARNS/RNSS- 
MSS  sharing  and  developed  specific 
recommendations  in  that  regard.  We 
based  the  sharing  proposals  in  the 
Notice  on  the  Committee's 
recommendations  and  on  requirements 
embodied  in  the  International  Radio 
Regulations. 

a.  In-band  interference  to  ARNS  and 
MSS  uphnks  in  the  1610-1626.5  MHz 
band.  123.  Pursuant  to  international 
Radio  Regulations,  MSS  stations  may 
not  cause  harmful  interference  to  or 
claim  protection  from  stations  operating 
under  RR  732.  Further,  international 
Radio  Regulation  RR  731F  provides  that 
MSS  earth  stations  operating  with  MSS 
space  stations  cannot  radiate  an 
equivalent  isotropically  radiated  power 


'♦'Cornell  Conunents  at  3-5.  The  1610-1667 
MHz  band  is  being  used  passively,  without  any 
allocation,  by  radio  astronomers  to  observe  red- 
shifted  Hydroxyl  (OH)  emissions. 

MS  uQp  Reply  CoRunenU  at  59. 

"*  Motorola  Reply  Comments  at  49. 

■  'o  Constellation  Commenu  at  48. 


"*'  See  Notice,  note  2,  supra,  at  para.  53. 

"^RR  732  reserves  the  1610-1626.5  MHz  band 
on  a  worldwide  basis  for  the  use  and  development 
of  air  navigation  and  directly  associated  terrestrial 
or  satellite  based  facilities.  It  also  provides  that  any 
satellite  use  of  the  band  is  subject  to  agreement 
under  the  procedures  of  Article  14  of  the 
International  Radio  Regulations.  Pursuant  to  the 
international  Radio  Regulations.  MSS  stations  may 
not  cause  harmful  interference  to  or  claim 
protection  from  stations  operating  in  accordanca 
with  RR  731E. 


(e.i.r.p.)  density  greater  than  - 15  dB(VV/ 
4KHz)  in  that  portion  of  the  band  used 
by  systems  operating  in  accordance  with 
RR  732.  and  -3  db  (W/4KHz)  in  bands 
not  so  used. 

124.  The  Committee  concluded  that 
GLONASS  receivers  operating  on-board 
high  altitude  aircraft  could  be  protected 
against  interference  from  MSS 
operations  operating  in  accordance  vn\h 
RR  73 IE. '53  It  also  concluded  that 
protection  would  not  be  possible  if 
GLONASS  is  used  for  aircraft  approach 
and  terminal  communications,  as  is 
contemplated  by  the  FAA.'^*  The 
Committee  recommended  and  we 
proposed  in  §  25.213(c)(1)  to  codify  the 
uphnk  e.i.r.p.  limits  contained  in  RR 
731E.  The  Committee  had  stated  that 
this  limit  is  needed  to  allow  the 
proposed  Big  LEO  systems  to  be 
implemented,  although  it  acknowledged 
that  it  will  not  protect  GLONASS  if 
GLONASS  is  used  to  provide  aircraft 
approach  and  terminal  communications 
as  a  component  of  a  "sole  means" 
GNASS.  The  Committee  also  examined 
several  methods  to  improve  the  ARNS/ 
RNSS-MSS  sharing  environment.  One 
was  to  reconfigure  GLONASS  so  that  it 
would  operate  only  on  fi^uencies 
below  1610  MHz.155  Another  method 
for  improving  sharing  possibilities,  it 
noted,  would  be  to  modify  GLONASS 
receiver  standards  to  reduce 


"'  The  Committee  analyzed  the  potential  levels 
of  interference  from  a  typical  CDMA  mobile  unit  to 
a  GPS/GLONASS  receiver.  It  concluded  that  MSS 
units  would  not  interfere  with  enroute  GLONASS 
navigation  at  altitudes  in  excess  of  10,000  meters 
(Committee  Report,  note  23.  supra,  at  3.3.4.3). 
However,  aviation  parties  participating  in  tlie 
Committee  stated  that  the  analysis  was  inadequate 
to  demonstrate  interference  compatibility  at  a  95 
percent  confidence  level. 

"«  See  para.  49.  supra.  For  a  further  discussion 
of  the  disparity  between  ARNS  protection 
requirements  and  .MSS  user  terminal  e.i.r.p. 
requirements,  see  Committee  Report,  noie  i3,  supn 
at  lS-21. 

'"The  Cominittee  offered  two  possible  methods 
for  limiting  GLONASS  operations  to  frequencies 
below  1610  MHz.  One  would  be  to  reconfigure  the 
GLONASS  frequency  plan.  Currently,  the  plan  is  for 
a  toul  of  24  GLON.ASS  satellites  to  operate  using 
24  discrete  downlink  carrier  frequencies.  However. 
GLONASS  statellites  currently  under  construction 
have  the  ability  to  operate  on  any  of  the  24 
frequencies  distributed  between  1602  and  1615.5 
MHz.  This  frequency  agility  could  allow  antipodal 
satellites  (those  above  opposite  areas  of  the  earth) 
to  operate  using  the  same  frequencies.  Thus,  the 
entire  system  could  operate  using  12  frequencies 
IkIow  1610  MHz.  The  other  method  would  be  to 
shift  all  24  GLONASS  frequencies  to  spectrum 
below  1610  MHz.  The  Committee  noted  however, 
that  this  more  radical  approach  might  require 
redesign  of  the  GLONASS  system.  In  any  event, 
both  the  aviation  community  and  the  Big  LEO 
community  have  indicated  that  they  fully  expect 
GLONASS  to  shift  to  frequencies  below  1610  MHz 
at  some  point  The  recent  bilateral  coordination 
meeting  with  the  Russian  Federation  have 
conflrmed  that  the  GLONASS  system  will  shift  its 
frequencies  to  below  1606  by  2005  or  sooner. 
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vulnerability  to  interference  firom  in- 
band  MSS.  Alternatively,  it  suggested 
that  the  U.S.  GPS  be  enhanced  to  lessen 
or  eliminate  reliance  on  GLONASS 
altogether.  Further,  the  Gonunittee 
recommended,  and  we  proposed  in 
Section  25.213(c)(2),  that  to  protect 
operations  of  GLONASS  receivers  on- 
board aircraft,  MSS  terminals  should  be 
prohibited  from  being  used  on  civil 
aircraft. 

125.  Aeronautical  Radio,  Inc.,  and  the 
Air  Transport  Association  of  America 
(ARINC/ATA),  Rockwell  International 
Corporation  (Rockwell),  and  the  FAA 
argue  that  both  GLONASS  and  GPS 
operations,  as  potential  components  of 
the  GNSS,  must  be  protected  during  all 
phases  of  flight  over  the  United  States. 
To  that  end,  they  proffer  additional 
limitations  on  Big  LEO  operations. 
ARINC/ATA  argues  that  the 
Commission  should  clarify  that  the  RR 
731E  limitaUon  of-15  dB  (WMkHz)  for 
MSS  mobile  terminals  should  apply 
only  after  GLONASS  moves  to 
frequencies  below  1610  MHz.  Until 
then,  they  contend,  the  limit  should  be 
-78.5  dB  (W/MHZ).>5«  Similarly, 
Rockwell  states  that  the  RR  731E  limit 
is  insufficient  for  protecting  GLONASS 
operations  at  1610-1616  MHz.  Rockwell 
claims  that  the  RR  731E  power  density 
level  is  about  140  dB  above  the 
maximum  interference  level  that  can  be 
tolerated  by  a  typical  GLONASS 
receiving  system.  Rockwell  asserts  that 
shared  use  of  this  band  segment  is 
impractical  absent  significant 
constraints  on  either  MSS  or  GLONASS. 
Therefore,  it  maintains  that  MSS 
operation  should  not  be  permitted  in  the 
1610-1616  MHz  band  segment  until 
GLONASS  operations  are  shifted  to 
frequencies  below  1610  MHz."^  The 
FAA  states  that  the  Commission 
indicated  that  use  of  the  1610-1616 
MHz  band  by  MSS  is  premised  upon 
moving  GLONASS  below  1610  MHz.  If 
maintains  that  the  e.i.r.p.  density 
specified  in  RR  731E  is  too  high  to 
protect  in-band  GLONASS  for  anything 
but  high  altitude  enroute 
communications. '  ^^ 

126.  Several  of  the  MSS  applicants, 
also  disagree  that  more  restrictive  limits 
should  be  placed  on  MSS  uplinks 
pending  a  GLONASS  frequency  shift." 
Constellation  states  that  more  realistic 
interi'erenco  criteria  and  models  must  be 
developed  before  any  requirements 
other  than  the  RR  731E  uplink  e.i.r.p. 
density  limit  can  be  adopted.^^^  Ellipsat 
contends  that  no  additional 


rec  lirements  should  be  adopted 
bedause  the  aviation  community  has  not 
prqvided  a  legitimate  basis  for  overly 
stri  ngent  requirements  on  MSS  uplinks. 
Fui  ther,  Ellipsat  maintains  that  even  if 
GL  !)NASS  becomes  a  component  of  the 
GN  SS,  the  aviation  community  has  not 
pre  voided  a  showing  that  GNSS 
per  brmance  would  be  impaired  if 
de(  radation  were  to  occur  to  the  small 
nui  iber  of  GLONASS  satellites  that 
wo  lid  operate  above  1610  MHz.i*o 
Ma  orola  claims  that  the  proposed 
lim  ts  advocated  by  the  aviation 
cor  imunity  are  based  on  flawed  , 
ass  imptions  and  unsound  analysis. 
Ad  litionally.  Motorola  asserts  that  the 
pro  tection  the  aviation  parties  claim  as 
necessary  is  based  on  the  erroneous 
assumption  that  corrupting  a  single 
me  isurement  from  a  GLONASS  satellite 
wil  cause  unacceptable  degradation  in 
the  ability  to  navigate.'^' 

1  27.  Several  MSS  applicants  also  state 
tha  ,  to  afford  new  MSS  systems 
fie:  ibility  in  how  they  protect  ARNS/ 
RN  5S,  the  Commission  should  modify 
pro  josed  rule  §  25.213(c)(1),  which,  in 
ad(  ition  to  the  uplink  limits  contained 
731F,  requires  all  MSS  operations 
le  1.6  GHz  band  to  be  coordinated 
systems  operating  ptusuant  to  RR 
Motorola  argues  that  rules 
embodied  in  the  International  Radio 
Regulations  are  adequate  for  ensuring 
coc  rdination  with  and  protection  of 
othsr  services.'"  Constellation 
cor  tends  that  footnote  RR  731E 
esti  iblishes  the  only  enforceable 
inti  srference  criteria  [i.e.,  a  maximum 
e.i.  .p.  density  of  - 15  dB  (W/4kHz) 
fro:  n  MSS  transmitters)  that  can  be 
inc  Drporated  into  the  Commission's 
rul  is  at  this  time.  Motorola,  in  contrast, 
su{  gests  that  the  e.i.r.p.  value  set  forth 
in    25.213(c)(1)  be  interpreted  as  a 
co(  rdination  trigger  rather  than  an 
abi  Dlute  limit. '^3  lqp  states  that  the 
pre  posed  rule  requires  MSS  systems  to 
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'»•  ARINC7ATA  Comments  at  2-3. 
*''  Rockwell  Comments  at  2-3. 
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Ellipsat  Reply  al  11. 

Motorola  Reply  Comments  at  51.  Motorola 

thai  a  study  conducted  for  LQP  by  Sat-Tech 
demonstrates  that  loss  of  a  single  satellite 
never  cause  a  loss  of  CNSS  (LQP  Cominants  at 
nical  Appendix,  pera.  2.2.1  at  12).  In  addition, 
x>mmitlee  performed  an  analysis  of  the 
ability  of  GNSS  satellites  if  tha  GLONASS 
conltellation  operated  only  on  frequencies  below 
I  MHz.  It  concluded  that  a  minimum  of  five 
lites  would  always  be  available  for  GNSS.  In 
lion,  it  noted  that  this  minimum  would  occur 
nly  14  minutes  in  every  51-day  period.  It  noted 
ler  that  since  only  four  GNSS  satellites  are 
ired  for  navigation  and  an  additional  one 
lite  for  system  integrity.-il  appears  that 
GLONASS  satellites  op«rdting  above  1610  MII2 
not  be  required  for  either  navigation  or 
inal  approach  communications.  Committee 

rt,  note  23,  supra  at  3.3.4.4. 

Motorola  Reply  Comroentt  at  47. 

Motorola  Comments  at  55. 


protect  GLONASS  beyond  the  limits 
specified  in  RR  731B.»«* 

128.  We  do  not  believe  it  is  necessary 
to  protect  GLONASS  operations  beyond 
the  provisions  of  RR  731E  and  the 
obligation  to  coordinate  MSS  systems 
under  current  International 
Telecommunications  Union  (ITU) 
procedures.  RR  731E  states  clearly  that 
MSS  stations  shall  not  cause 
interference  to,  nor  claim  protection 
from  ARNS  stations  operating  in 
accordance  with  RR  732.  In  addition, 
under  ITU  Resolution  46,  Big  LEO 
licensees  would  be  subject  to  whatever 
limits  or  conditions  agreed  upon  during 
the  coordination  process.  GLONASS 
would  likely  be  part  of  the  coordination 
negotiations.  Accordingly,  we  reject  the 
aviation  community's  requests  that 
additional  limits  be  placed  on  MSS 
operations  pending  a  GLONASS  move, 
particularly  absent  definitive  technical 
characteristics  and  requirements  of  a 
future  GNSS  system,  and  a  definitive 
statement  as  to  GLONASS's  role  in  the 
GNSS.'^s  Further,  imposing  additional 
constraints  on  Big  LEO  use  of  the  1610- 
1616  MHz  band  could  jeopardize  the 
applicants'  ability  to  implement  their 
systems.  This  could  deprive  the  United 
States  and  those  countries  who  choose 
to  participate  in  offering  services  the 
potential  benefits  that  Big  LEOs  could 
bring.  Conversely,  we  do  not  believe  the 
limits  in  RR  731Jg  should  be  relaxed,  as 
Motorola  suggests.  It  is  clear  - 15  dBfW/ 
4kHz)  is  a  limit  and  not  a  threshold  for 
coordination.  Therefore,  we  adopt  the 
e.i.r.p.  limits  embodied  in  RR  731 E  in 
Section  25.213(c)(1)  with  the 
requirement  that  coordination  of  MSS 
mobile  earth  terminals  must  be 
undertaken  accordirig  to  the  provisions 
of  Resolution  46  (WARC-92). 

129.  We  also  adopt  our  proposed  rule 
that  prohibits  operation  of  Big  LEO 
terminals  on-board  civil  aircraft  unless 
the  terminal  has  a  direct  connection  to 
the  aircraft's  Cabin  Communication 
System.  However,  we  agree  with 
Constellation  and  others  that  this  is  a 
transceiver  operating  provision  and  is 
not  necessarily  a  sharing  requirement. 
Therefore,  since  this  provision  is 
contained  in  §  25.136(a)  of  our  rules,  it 
need  not  be  repeated  in  §25.213. 
Consequently,  we  do  not  adopt 
proposed  rule  §  25.213(c)(2)  and  refer 
licensees  to  §  25.136(a). 

b.  Out-of-band  inteifei-ence  to  ARNS/ 
RNSS  in  the  1559-1610  MHz  band.  1 30. 
Protection  of  GPS  from  out-of-band 
emissions  from  primary  uplinks  in  the 
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'M  LQP  CommenU  at  66-67. 

'•»  LQP  notes  thai  the  FAA  has  suggested  that  it 
is  still  studying  how  GLONASS  "best  fits"  a  GNSS. 
LQP  Reply  at  62. 


Federal  Register  /  Vol.  59,  No.  203  /  Friday,  October  21,  1994  /  Rules  and  Regulations       53313 


1610-1626.5  MHz  band.  The  Committee 
concluded  that  out-of-band  emissions 
by  MSS  uplinks  in  the  1610-1626.5 
MHz  band  could  potentially  interfere 
with  GPS  operations  near  1575  MHz. 
The  Committee  found,  however,  that 
sharing  is  possible  if  appropriate  limits 
are  put  on  out-of-band  emissions  from 
MSS  user  transceivers. '^e  j^e 
Committee  recommended,  and  we 
proposed,  that  MSS  user  transceivers 
limit  out-of-band  emissions  (for 
broadband  noise  emissions)  so  as  not  to 
exceed  an  e.i.r.p.  density  of  -  70  dBW/ 
iMHz  averaged  over  any  20  millisecond 
(ms)  period  in  any  portion  of  the 
1574.397-1576.443  MHz  band.  For  any 
discrete  spurious  emissions  in  the  same 
band  (i.e..  bandwidth  less  than  600  Hz), 
the  user  transceiver  e.i.r.p.  density  is 
not  to  exceed  -  8C  dbW.  '^'^ 

131.  ARINC/ATA  agrees  that  the 
proposed  limits  will  protect  GPS.'*«  The 
FAA,  however,  recommended  that  the 
protection  bandwidth  for  GPS    be 
estabUshed  at  least  20  MHz  wide  (i.e., 
1575.42+/- 10  MHz)."  '69  No  teclmical 
analysis  was  provided  to  support  this 
recommendation. 

132.  TRW.  Ellipsat,  and  LQP  contend 
that  the  proposed  out-of-band  emission 
limits  should  be  relaxed. "^o  They 
contend  that  relaxing  the  limits  will 
allow  for  reasonably  priced  user 
terminals  and  will  adequately  protect 
GPS  from  out-of-band  emissions  &t>m 
these  terminals.  Constellation,  in 
contrast,  supports  the  proposed  limits.  It 
states  that  the  protection  level  of  GPS 
receivers  is  reasonable  given  the 
frequency  separation  between  the  lower 
end  of  the  MSS  band  at  1610  MHz  and 
GPS  signals  at  1575.42  MHz.''' 

133.  We  believe  that  the  proposed 
out-of-band  emission  limits  for  MSS 
user  transceiver  operations  in  the  1610- 
1626.5  MHz  band  are  appropriate  to 
protect  GPS  operations  neai  1575  MHz. 
Both  the  aviation  and  MSS  parties 
participated  in  the  Committee's 
deliberations  that  resulted  in  a 
consensus  on  an  out-of-band  emission 
limit  for  protecting  GPS.  No  party  has 
demonstrated  that  a  modification  of 
those  limits  is  now  warranted.  The  MSS 
parties  do  not  demonstrate  that  the 
limits  are  overly  restrictive  or  that 
significant  additional  costs  would  be 


'*•  See  Committee  Report,  note  23,  supra,  at  pais. 
5.2.2.7. 

>•' See  proposwl  §  2S.213(b). 

'"See  ARINC/ATA  Comments  at  3. 

'"•See  FAA  Comments  at  3. 

"»  LQP  suggested  that  the  limit  be  -  50  dBW/1 
MHz  averaged  over  any  20  ms  period  in  any  portion 
of  the  1575.42-»^/  - 1.023  MHz  band  Ear  broadband 
noise  emissions.  LQP  CommenU  at  65.  See  also 
TRW  Reply  at  77  (n.  118),  Ellipsat  Reply  at  11  ln.7). 

"<  Constellation  Comments  at  49. 


inciirred  by  building  transceivers  to 
meet  the  limits.  Similarly,  the  aviation 
parties  have  not  shown  that  additional 
protection  bandwidth  for  GPS  is 
necessary.  We  therefore  adopt  proposed 
§  25.213(b)  writh  minor  editorial 
changes. 

134.  Protection  of  GLONASS  from 
out-of-band  emissions  from  primary 
upUnks  in  the  1610-1626.5  MHz  band. 
"The  Committee  also  addressed  potential 
MSS  out-of-band  interference  to 
GLONASS  operations  below  1610  MHz, 
but  did  not  reach  a  consensus.  It  did, 
however,  suggest  a  methodology  that 
could  be  used  to  determine  appropriate 
Umits.  It  also  noted  th-it  there  was 
general  agreement  that  the  MSS  user 
transceiver  out-of-band  emission  limits 
recommended  for  protecting  GPS  would 
be  sufficient  to  protect  GLONASS 
operations  below  1610  MHz.'^^  We 
requested  comment  on  ihe  proposed 
methodology  and  on  the  appropriate 
parameters  to  be  used  in  developing 
protection  criteria. 

135.  ARINC/ATA  ar.d  Rockwell 
maintain  that  the  MSS  out-of-band 
emission  limits  appropriate  for 
protecting  GPS  operations  near  1575 
MHz  should  similarly  apply  to 
GLONASS  operations  below  1610 
HMz."'3  The  FAA  suggests  an 
interference  threshold  of  - 145  dBW/ 
iMHz  of  GLONASS  receivers  operating 
below  1610  MHz  and  calculates  a  -  71 
dBW/lMHz  MSS  user  terminal  out-of- 
band  emission  Umit  which,  it  argues,  is 
necessary  to  protect  GLONASS 
operations  at  that  particular  interference 
threshold.17*. 

136.  The  MSS  applicants  question 
whether  the  assumptions  made  by  the 
aviation  parties  in  their  analyses  are 
appropriate  and  disagree  that  a  direct 
correlation  can  be  made  between  the 
out-of-band  emission  limits  necessary 
for  protecting  GPS  and  the  limits 
necessary  for  protecting  GLONASS 
below  1610  MHz.  Constellation,  for 
example,  noted  that  the  provisions  to 
protect  GPS  from  MSS  out-of-band 
emissions  were  agreed  to  in  the 
Committee,  but  that  agreement  was 
"without  prejudice  to  the  application  of 
the  interference  protection  model  to  any 
other  case,  i.e.,  GLONASS,  where  it 
would  be  impractical  to  provide  this 
same  level  of  protection  and  for  which 
other  solutions  are  required  to  avoid 
harmful  interference."  I's  lqp  notes 
that  while  the  FAA,  ARINC  and  ATA 


seek  protection  of  individual  GLONASS 
signals,  they  have  not  provided  an 
analysis  of  why  such  protection  is 
required  to  ensure  the  integrity  of  the 
GLONASS  system.! '6  Motorola 
contends  that  the  analyses  conducted  by 
the  aviation  community  are  "skewed" 
because  they  have  assumed  that  the 
MSS  transmitter  and  the  aircraft 
receiver  are  static  when,  in  fact,  both 
devices  are  usually  mobile.''^  Motorola 
also  lists  a  number  of  factors  which  it 
argues  would  provide  a  more  acciuate 
determination  of  necessary  out-of-band 
emission  limits. i^«  TRW  requests  that 
we  incorporate  in  the  rules  the  ongoing 
measurement  programs  and  the  system 
vulnerability  analyses  now  being  used 
to  determine  actual  protection 
requirements  of  GNSS.^^^ 

137.  We  will  not  adopt  out-of-band 
emission  limits  to  protect  GLONASS 
■  operations  below  1610  MHz  at  this  time. 
The  Committee  did  not  agree  on  limits 
and  the  record  indicates  that  a  suitable 
methodology  for  determining  such 
limits  has  still  not  been  agreed  upon. 
We  note,  however,  that  RTCA  Working 
Group  SC159  ad  hoc  has  been 
established  to  assess  interference  to 
GNSS  and  possible  interference 
mitigation  techniques.  The  aviation 
community  and  the  Big  LEO  applicants 
participate  in  this  group.  We  expect  that 
the  report  from  SC159  ad  hoc  will 
include  an  assessment  of  the  out-of- 
band  emission  limits  on  MSS  operations 
necessary  to  protect  GLONASS 
operations  below  1610  MHz.  We  also 
believe  that  this  information  will 
provide  a  mutually  acceptable  out-of- 
band  emission  level. 

c.  Out-of-band  interference  to  ARNS/ 
RNSS  from  secondary  MSS  downUnks 
in  the  1613.8-1626.5  MHz  band.  138. 
The  Committee  also  examined  the 
potential  for  harmful  interference  to 
GPS  and  GLONASS  from  secondary 
MSS  downlinks  in  the  1613.8-1626.5 
MHz  btnd.  It  concluded  that 
interference  to  GPS  operations  near 
1575  MHz  from  these  dowmlinks  would 
be  negligible  due  to  the  low  power 


«"  See  Conrmiittee  Report,  note  23,  supra,  at  para. 
5.2.2.7. 

"'  See  ARINC  and  ATA  Comments  at  3  and 
Reply  at  7;  Rockwell  Comments  at  4. 
"*  FAA  Comments  at  3-4. 
"'  See  Constellation  Comments  at  49. 


"•  See  LQP  Reply  at  60-61.  On  LQP's  behalf  Sat- 
Tech  Systems  conducted  an  independent  study  of 
GNSS  satellite  availability.  Sat-Tech  Systems 
concluded  that  since  multiple  measurements  from 
a  number  of  GPS  and  GLONASS  satellites  would 
always  be  available.  The  loss  of  a  single  GNSS  signal 
would  not  impair  the  ability  to  navigate  using 
GNSS.  LQP  Comments.  Technical  Appendix  at 
para.  2.2.1. 

"^Motorola  Reply  at  51. 

"•These  include  the  effects  of  duty  cycle, 
modulation  technique,  spectral  overlap,  channel 
assignment,  airframe  shielding,  time  duration  of 
event,  and  signal  processing.  Motorola  describes  in 
detail  the  individual  impact  of  each  of  these  bctors 
on  the  analyses  in  its  reply  technical  appendix  at 
1-10. 

•'•See  TRW  Reply  at  77  (n  118). 
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density  level  of  MSS  satellite  signals  at 
the  Earth's  surface  and  the  large 
frequency  separation  between  the  MSS 
and  the  GPS  frequency  bands."*"  To 
protect  GLONASS  from  interference, 
however,  the  Committee  recommended 
that  space  stations  that  use  the  1613.8- 
1626.5  MHz  band  for  downlinks  not 
exceed  a  pfd  of -141. 5  dbW/m  2/ 
4kHz.''"  We  proposed  this  limit  in  the 
Notice  in  rule  §  25.213(c){3). 

139.  Motorola  requests  that  we  limit 
proposed  §  25.213(c)(3)  to  apply  only  to 
those  frequencies  that  are.uscd  by 
systems  operating  in  accordance  with 
Intemationsl  Radio  Regulation  RR  732. 
Motorola  contends  that  this  would 
"follow  any  changes  in  the  frequency 
plan  of  systems,  like  GLONASS. 
operating  in  accordance  with  RR  732. 
and  would  also  avoid  restricting  the 
operations  of  MSS  systems  in 
frequencies  where  there  are  no 
aeronautical  radionavigation  systems 
and  hence  no  need  for  a  more  restrictive 
power /lux  density  limit."  '^^  Motorola 
also  asks  us  to  clarify  that  the  pfd  limit 
refers  to  the  pfd  level  at  the  Earth  s 
surface. 

140.  We  believe  that  the  pfd  limits 
proposed  in  §  25.213(c)(3)  can  be  readily 
achieved  by  MSS  operators  using  the 
1613.8-1626.5  MHz  band  for  secondary 
downlink  transmissions.  We  also 
believe  that  our  intra-service  sharing 
plan  provides  sufficient  separation 
between  the  MSS  downlink  band  and 
GLONASS  operations  below  1610  MHz 
so  as  not  to  create  interference. 
Nevertheless,  we  have  decided  not  to 
adopt  the  proposed  riile  containing^out- 
of-band  emission  limits  for  secondary 
MSS  downlinks.  Adopting  such  a  rule 
could  be  construed  to  imply  that  the 
secondary  service  has  some  protection 
rights  relative  to  primary  services  in  the 
band,  which,  by  definition,  it  does 
not."»3 

141.  We  remind  MSS  operators  that 
plan  to  use  the  1613.8-1626.5  MHz 
secondary  allocation  for  MSS  space-to- 
Earth  operations  that  downlink  MSS 
operations  shall  not  cause  harmful   , 
interference  to  GLONASS  operations  in 
the  1598-1610  MHz  band.i""  Further, 
MSS  operators  may  not  claim 
interference  protection  from  out-of-band 
GLONASS  operations.  We  also  remind 
MSS  operators  of  the  obligation  to 
coordinate  secondary  downlink   " 


'""Commitiee  Repon.  note  23,  supra,  at  para. 
3.3.8. 

'•'  Committee  Repon.  note  23,  supra,  al  para. 
5.2.2.6. 
>"  See  Motorola  Comments  at  56. 
••'  See  note  21 .  supra. 
'*•  See  note  21.  supra. 
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<  perations  in  the  1613.8-1626.5  MHz 
I  and  pursuant  to  RR  731 F.'"^ 

.  Industrial,  Scientific,  and  Medical 
missions  at  2400-2500  MHz 

142.  The  2400-2500  MHz  band  may 
1:  e  used  on  a  co-primary  basis  for 
lidusUial,  Scientific  and  Medical  (ISM) 
( quipment  applications.  ISM 

c  pplications  include  microwave  ovens, 
(  oor  openers,  high  frequency  lighting 
s  istems,  industrial  equipment,  and 
( ther  tow  power  devices.  The 
(  ommittee  was  unable  to  reach  a 
c  Qnsensus  as  to  whether  ISM  use 
r  jpresents  a  significant  interference 

1  roblem  to  MSS  dowTihnks  at  2483.5- 

2  500  MHz.>86  In  the  Notice,  we  stated 
t  lat  the  record  in  this  area  was 

i  isufficient  to  propose  specific  MSS/ 

I  >M  sharing  rules  and  requested 

i  iditional  comment  on  this  subject.'*^ 

143.  In  their  comments,  LQP  and 
'  RW  indicate  they  conducted 

i  idependent  analyses  of  the  potential 
f  )r  ISM  operations  to  cause  harmful 
i  iterference  to  2.4  GHz  MSS  downlinks. 

1  QP  concluded  that  MSS  user 

t  aosceivers  operated  in  an  torban 

6  ivironment  with  full  signal  quality  in 

i  3%  of  the  instances  it  recorded. 

F  urther,  it  concluded  that  MSS  signals 

V  ould  be  usable  99.5%  of  the  time.  LQP 

a  so  noted  that  because  urban  areas  are 

11  sually  served  by  terrestrial  cellular 

n  etworks,  a  dual  mode  transceiver  could 

h  J  switched  to  terrestrial  cellular 

fi  equencies  when  very  high  ISM 

i  iterference  is  present. i»"  TRW  states 

t  lat  its  study  generally  corroborates 

L  3P's  conclusion  that  2.4  GHz  MSS 

a  lerations  should  not  be  adversely 

a  fected  by  ISM  transmissions."*" 

144.  Consequently,  we  do  not  believe 
a  ly  further  inquiry  into  the  MSS/ISM 

s  laring  situation  is  warranted.  Should 
s  laring  be  more  difficult  than 
a  iticipated,  affected  parties  may  request 
t  lat  we  revisit  this  matter 

4  Sharing  with  Fixed  Services  in  the 

2  i83. 5-2500  MHz  Band 

145.  Over  700  fixed  terrestrial 

s  ations,  including  temporary  fixed 

(I  ransportable)  stations,  are  licensed  and 

0  )erating  in  the  United  States  in  the 

2  183.5-2500  MHz  band.  These  stations 

a  e  primarily  used  as  links  in 

n  jcrowave  relay  systems  serving 

f  stroleum  companies  and  as  broadcast 


»See  §  2.106  of  the  Commission  s  Rules. 
'••Committee  Report,  note  23.  supra,  at  1.4.9. 
'•'Notice,  note  2,  supra  at  para.  67 
'••LQP  Comments,  Technical  Appendix  at  32. 
•TRW  Reply  Comments  at  86  In  earlier 
c  mments,  TRW  suggested  that  the  Commission 
r(  isaess  the  permissible  levels  of  unwanted  ISM 
e  liMions  in  order  to  maximize  sharing 
p  ssibilfiies. 


auxiliary  links.  Since  1985,  however, 
the  Commission  has  prohibited  anv 
further  terrestrial  licensing  in  this 
band.iso 

146.  The  Committee  recognized  that 
MSS  spacecraft  operating  at  power  flux 
density  (pfd)  levels  in  excess  of  the 
levels  prescribed  by  international  radio 
regulation  RR  2566  would  be  required  to 
be  coordinated  with  these 
"grandfathered"  fixed  terrestrial 
stations. i«i  It  stated,  however,  that  these 
cases  should  be  infrequent  and  that,  in 
any  event,  any  interference  problems 
should  be  resolvable  through 
coordination.  The  Committee  also  noted 
that  terrestrial  operations  could  interfere 
with  MSS  operations,  although  no 
analyses  were  provided  to  quantify  the 
sharing  constraints  needed  to  prevent 
such  interference.  The  Committee  stated 
that  because  there  is  no  inherent  reason 
why  fixed  services  need  to  continue 
operating  in  this  frequency  band,  the 
Commission  should  consider  moving 
these  fixed  stations  to  a  higher 
frequency  band. 

147.  In  the  Notice,  we  accepted  the 
Committee's  finding  that  interference 
problems  between  terrestrial  fixed- 
services  at  2483.5-2500  MHz  and  MSS 
downliriks  operating  in  excess  of  the 
prescribed  pfd  levels  may  be  settled 
through  the  coordination  process.'"^  We 
requested  comment  on  this  assessment. 
We  also  specifically  requested  comment 
from  terrestrial  operators,  who  did  not 
participate  in  the  Negotiated 
Rulemaking. 

148.  In  the  RDSS  Allocation  Order, 
we  recognized  that  fixed  and  temporary- 
fixed  operations  are  unUkely  to  pose  a 
serious  interference  threat  to  RDSS.'"^ 
We  therefore  grandfathered  all  existing 
station  licenses  as  of  July  25,  1985, 
permitting  them  to  continue  operations 
and  subject  only  to  license  renewal. 
However,  we  acknowledged  that 
coordination  would  be  somewhat  more 
difficult  when  temporary-fixed  stations 
are  involved  since  RDSS  licensees 
would  not  have  exact  information 
regarding  the  location  of  these  stations. 
Therefore,  we  required  temporary- fixed 
licensees  in  this  band  to  notify  RDSS 
licensees  directly  whenever  the  station 


""Report  and  Order,  Cen.  Docket  84-689,  FCC 
85-388  (released  Sept.  13, 1985)  (RDSS  Allocation 
Order). 

'"  RR  2566  specifies  pfd  values  at  the  Earths 
surface  that  may  be  produced  by  space  station 
emissions.  The  values  vary  from  -  152  to  -  142  dB 
(W/mV4  kHz)  depending  upon  the  angle  of  arrival. 
International  radio  regulation  RR  753F  incorporates 
these  limits.  According  to  RR  753F,  if  the  limits  of 
RR  2566  are  exceeded  by  the  MSS,  coordination 
with  terrestrial  services  is  required. 

"'  Notice,  note  2,  supra,  at  para.  62. 

•""  See  RDSS  Allocation  Order,  note  190.  supn:. 
at  paras.  18-20. 
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is  moved  to  a  new  location.***  A  similar 
interference  environment  is  present 
with  MSS  operations.  Consequently,  we 
proposed  to  modify  Section  94.61(b)(4) 
to  extend  the  notification  requirement 
for  grandfathered  temporary-fixed 
licensees  to  MSS  licensees  as  well."' 

149.  The  Big  LEO  parties  argue  that 
the  Commission  should  adopt  pfd  limits 
for  MSS  transmissions  that  are  less 
stringent  than  those  of  RR  2566  and  that 
these  limits  should  be  implemented  as 
"triggers"  for  coordination,  not  as 
"absolute  limits."  ^^  This  would  work 
in  the  following  manner:  the  relaxed  pfd 
limit  would  be  established  as  a  "trigger 
level."  If  the  trigger  level  is  not 
exceeded,  no  further  action  would  be 
required.  If  the  trigger  level  is  exceeded, 
the  interference  level  to  terrestrial 
systems  would  then  be  examined,  taking 
into  account  the  individual  system 
characteristics  of  the  MSS  system.  Only 
if  the  protection  levels  of  the  second 
step  are  exceeded  would  coordination 
be  required.*^^  According  to  the  Big 
LEO  parties,  relaxing  the  pfd  levels  and 
applying  the  coordination  trigger 
method  would  enable  the  MSS  systems 
to  enhance  capacity  and  sharing  with 
other  MSS  operators  and  avoid  time- 
consuming  and  costly  coordination.  *^<> 

150.  We  adopt  the  pfd  threshold  of  RR 
2566  for  our  domestic  Big  LEO  systems. 
The  ITU  Radiocommunication  Study 
Group.  Task  Group  2/2  (TG  2/2).  is 
studying  the  issue  of  relaxing  the  pfd 
limits  of  RR  2566,  with  the  view  to 
present  a  recommendation  at  an 
upcoming  World  Radiocommunciation 
Conference  (WRC).  The  Commission 
participates  actively  in  the  work  of  TG 
2/2.  We  do  not  believe  it  would  be 
appropriate  to  adopt  an  increase  in  the 
allowable  pfd  limits  for  MSS  downlinks 
in  the  2483.5-2500  MHz  band  in  the 
United  States  before  limits  are  agreed 
upon  internationally.  Indeed,  even  if  we 
adopted  a  relaxation  of  the  RR  2566  pfd 
limits  in  the  United  States,  it  is 
questionable  whether  MSS  systems  that 
are  not  designed  for  power  controlled 
downlink  transmissions  would  be  able 


'»«  See  47  CFR  94.6l(bK4). 

'""Notice,  note  2.  supra,  at  pera.  62  (n.  104).  Sep 
also  Allocation  Order,  note  1.  supra  (modifying  NG 
147  to  the  Table  of  Frequency  Allocations,  47  CFR 
§  2.106.  to  recognize  that  "grandfathered"  terrestrial 
stations  may  continue  to  operate  on  a  primary  ttasis 
with  the  MSS.) 

'""LQP Comments  at  75.  Ellipsat  Reply 
Comments  at  24.  TRW  Reply  CommenU  at  78. 

'9' LQP  Comments  at  77.  TRW  Comments  at  131. 

^•^  We  note  also  that  IQP  has,  in  a  separate 
proceeding,  recommended  that  these  limits  be 
raised.  LQP  Comments  at  74;  see  Petition  for 
Clarification  and  Partial  Reconsideration  of  Ixiral 
Qualcomm  Satellite  Service,  Inc.,  ET  Docket  No. 
92-28  at  7-10  (filed  Mar.  30, 1994). 


to  take  advantage  of  this  relaxed  limit 
worldwide. 

151.  We  also  adopt  the  notification 
requirement  for  grandfathered 
temporary-fixed  licensees  to  MSS 
licensees  as  proposed  in  the  Notice  and 
will  not  require  these  stations  to 
relocate.  No  comments  were  filed  with 
respect  to  a  possible  relocation  of 
grandfathered  terrestrial  stations.  We 
therefore  have  no  record  in  this 
proceeding  on  which  to  base  a  finding 
that  a  move  would  serve  the  public 
interest. 

5.  Fixed  Services  above  2500  MHz 
(ITFS/MMDS) 

152.  The  instructional  television  fixed 
service  (ITFS)  and  the  multi-channel 
multipoint  distribution  service  (MMDS) 
operate  in  the  adjacent  2500-2690  MHz 
frequency  band.  The  Committee  found  a 
potential  for  out-of-band  emission 
interference  into  MSS  downlinks  at 
2483.5-2500  MHz  &t)m  operations  in 
the  lowest  frequency  portion  of  the 
ITFS/MMDS  allocation.  It  indicated  that 
because  both  ITFS  and  MMDS 
transmissions  are  similar  to  those  of 
television  broadcast  signals,  they  will 
cause  harmful  interference  into  MSS 
mobile  user  transceivers  operating  up  to 
several  kilometers  away  from  an  ITFS  or 
a  MMDS  transmitter.  The  Committee 
concluded  that  stricter  limits  on  ITFS 
and  MMDS  out-of-band  emissions 
should  be  imposed,  and  recommended 
that  the  Commission  initiate  such  a 
rulemaking.'^*  It  acknowledged, 
however,  that  making  these 
improvements  would  cost  up  to  $30,000 
per  ITFS  or  MMDS  station,  and  that  this 
cost  might  increase  if  these  stations  are 
converted  from  analog  to  digital 
technology. 

153.  We  stated  in  the  Notice  that  the 
record  was  insufficient  to  allow  us  to 
make  a  specific  proposal  in  this  area. 200 
No  ITFS  representative  participated  on 
the  Committee  nor  did  the  Committee 
explore  the  economic  and  technical 
tradeoffs  that  must  be  considered  in 
developing  a  solution.  Therefore,  we 
requested  comment  on  all  aspects  of  the 
ITFS/MSS  sharing  issue,  noting  that  the 
regulations  we  ultimately  adopt  would 


'9»  Specifically,  the  Committee  concluded  that 
out-of-band  emissions  from  the  lowest  frequency 
ITFS/MMDS  channel  using  an  analog  video  signal 
at  2500-2506  MHz  should  be  limited  to  -  90  dB 
relative  to  the  carrier  at  a  frequency  offset  from 
band  edge  between  1.25  and  2  MHz.  assuming  that 
the  channel  is  operating  at  30  dBW  e  i.r.p. 
Adjustments  could  be  made  for  higher  frequency 
channels  and  for  higher  or  lower  operating  e.i.r.p. 
Currently.  ITFS  out-of-band  emissions  extending 
more  than  1  MHz  below  the  lower  band  edge  must 
be  attenuated  60  dB  below  the  peak  visual  carrier 
power.  See  47  CFR  §  74.936(b). 

*«>  Notice,  note  2.  supra,  at  para.  64. 


be  based  on  these  comments.  We  noted 
that  these  regulations  might  require 
ITFS  operators  to  improve  out-of-band 
suppression,  might  require  MSS 
operators  to  accept  additional 
interference,  or  might  require  a 
combination  of  both. 

154.  Ellipsat  and  TRW  contend  that 
new  out-of-band  emission  constraints 
on  all  ITFS/MMDS  stations  should  be 
applied  immediately  to  allow  for  a 
transition  period  for  these  transmitters 
to  conform  to  new  requirements  and 
that,  according  to  Section  74.936  of  the 
Commission's  Rules,  the  "onus  is  on  the 
ITFS  operator  to  provide  the  required 
interference  protection  to  adjacent  band 
services."  201  Further,  TRW  asserts  the 
hcensing  of  Big  LEO  systems  or  the 
initiation  of  service  should  not  be 
delayed  to  permit  ITFS  operators 
additional  time  to  modify  their 
transmitters. 

155.  The  Wireless  Cable  Association 
International  (WCAI),  the  National 
Telephone  Cooperative  Association 
(NTCA)  and  the  Corporation  for  Public 
Broadcasting  (CPB).  urge  that  the 
Commission  adopt  rules  that  will 
provide  adequate  compensation  to 
ITFS/MMDS  operators  for  costs 
associated  with  improving  their 
transmitters  to  comply  with  any  stricter 
out-of-band  emission  requirements.^"- 
WCAI  also  notes  that  broadband 
repeaters  used  by  some  ITFS  and 
wireless  cable  system  operators  to  relay 
signals  into  areas  that  would  otherwise 
be  unreachable  could  pose  a  threat  to 
MSS  downlink  operations  at  the  upper 
portion  of  the  2483.5-2500  MHz 
band.203 

156.  LQP,  in  contrast,  does  not  believe 
that  interference  is  a  significant 
problem.  It  conducted  a  study  to  assess 
the  impact  of  ITFS/MMDS  out-of-band 
interference  to  MSS  dournlinks  in  the     < 
2483.5-2500  MHz  band  and  concluded 
that  no  harmful  interference  to  MSS 
operations  vv'ill  result  bom  ITFS/MMDS, 
including  operations  of  ITFS/MMDS 
booster  stations,  and  that  stricter 
standards  on  ITFS/MMDS  out-of-band 
emissions  are  not  necessary.  LQP 
maintains  that:  (1)  MSS  downlink 
operations  below  2488.75  MHz  will  not 
experience  interference  from  ITFS 
stations.  (2)  in  urban  areas,  where  ITFS 
transmitters  are  prevalent.  MSS  dual 


201 XRW  Comments  at  132.  Ellipsat  Reply 
Comments  at  24.  Section  74.936  of  the 
Commission's  rules,  which  pertains  to  ITFS 
facilities,  stales  that  "should  interference  occur  as 
a  result  of  emissions  outside  the  assigned  channel, 
additional  attenuation  may  be  required."  47  CFR 
74.936. 

""  WCAl  Comments  at  3  and  6.  NTCA  Comments 
at  2-3.  and  CPB  Comments  at  6. 

«"  WCAI  Comments  at  4. 
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mode  transceivers  can  be  used  to  switch 
customers  to  existing  terrestrial  cellular 
radio  facilities,  and  (3)  MSS  user 
transceivers  operating  in  the  highest 
channel  frequency  in  the  2483.5-2500 
MHz  band  within  an  ITFS  coverage  area 
will  be  able  to  operate  satisfactorily  in 
all  but  a  few  extreme  situations  by 
rejecting  the  ITFS  visual  carrier  and 
other  out-of-band  emissions.  ^"^ 

157.  TRW  urges  that  the  LQP  study 
"may  have  taken  an  overly  optimistic 
view  of  the  interference  situation,  "^"s 
TRW  also  contends  that  MSS  systems 
using  wider  CDMA  channels  (e.g.,  5 
MHz  or  wider)  may  not  have  the 
flexibility  to  move  to  a  lower  frequency 
channel  and  that  until  further  required 
measurements  are  taken  and  MSS 
system  designs  are  Gnalized,  the  impact 
of  nrS/MMDS  out-of-band  interference 
is  not  certain.^"* 

158.  Upon  review  of  the  technical 
information  in  the  record,  we  see  no 
signiHcant  threat  of  harmful  out-of-band 
emission  interference  into  MSS  from 
ITFS/MMDS  operations  above  2500 
MHz.  Well  designed  CDMA  receivers 
should  mitigate  the  effect  of  out-of-band 
emissions  from  ITFS/MMDS. 
Additionally,  a  MSS  user  transceiver's 
dynamic  charmel  switching  capability 
should  reduce  any  adverse  affects  from 
ITFS/MMDS.  Further,  our  infra-service 
sharing  plan  allows  enough  2.4  GHz 
band  spectnun  for  MSS  operators  to 
avoid  ITFS/MMDS  out-of-band 
emissions  in  the  upper  portions  of  the 
allocation.  Consequently,  we  will  not 
initiate  a  proceeding  to  restrict  further 
the  out-of-band  emissions  on  ITFS/ 
MMDS  at  this  time. 

6.  Other  Terrestrial  Services  provided 
outside  of  the  United  States 

159.  In  sixteen  countries  throughout 
the  world,  the  1550-1645.5  MHz  band 
is  allocated  on  a  primary  basis  to  the 
fixed  service  pursuant  to  international 
Radio  Regulation  RR  730.^07  Ground- 
based  aeronautical  radionavigation 
services  (ARNS)  are  also  operating 
throughout  the  world  in  the  1610- 
1626.5  MHz  band  pursuant  to  RR  732. 

160.  The  Committee  concluded  that 
existing  fixed  stations  operating  in  the 
1610-1626.5  MHz  band  pursuant  to  RR 
730  and  ground-based  ARNS  stations 
operating  pursuant  to  RR  732  will  not 
cause  harmful  interference  to  MSS 
operations.  It  also  concluded  that  MSS 
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">*  LQP  Comments,  Technical  Appendix,  at  27. 
»«TRW  Reply  Comments  at  79. 
"•TRW  Technical  Appendix  to  Replv  Comments 
at  A-24. 

"'These  countries  are  Austria,  Bulgaria, 
Cameroon,  Germany,  Guinea,  Hungary,  Indonesia, 
Libya,  Mali.  Mongolia,  Nigeria,  Poland,  Romania, 
Senegal,  Czechoslovakia,  and  the  former  U.S.S.R. 


c  lerations  will  not  cause  harmful 
ii  iterference  to  these  terrestrial  services. 
Cjonsequently,  we  proposed  only  to 
reiterate  in  Section  25.213(d)  of  our 
r  ties  the  general  obligation  that  MSS 
s  ations  shall  not  cause  interference  into 
s  ations  operating  under  RR  730.  The 
requirement  that  MSS  stations  shall  not 
ciuse  interference  to,  or  claim 
p  rotection  &t>m,  stations  operating 
p  ursuant  to  RR  732,  (international  Radio 
F  sgulation  RR  732  encompasses  both 
g  ound-based  and  satellite-borne 
fi  RNS),  was  addressed  by  proposed  rule 
s(  (Ction  25.213(c)(1),  which  was  adopted 
©  irlier  in  this  order.^o* 

161.  Constellation  contends  that  we 
s  lould  not  adopt  proposed  §  25.213(d) 
s  nee  there  are  no  U.S.  systems 

o  jerating  pursuant  to  RR  730.  ^"s  We 

d  sagree.  We  have  repeatedly 

e  nphasized  in  this  proceeding  that  the 

0  Deration  of  LEO  MSS  systems  is 

ii  herently  global.  Though  there  are  no 
s;  stems  operating  in  the  United  States 
p  irsuant  to  RR  730,  it  is  important  that 
vt  e  make  clear  the  obligations  of  Big 
L  lO  operators  to  coordinate  their 
s  stems  worldwide.  Our  rules  do  not 
e  sewhere  address  coordination  of  Big 
L  lO  systems  with  systems  operating 
p  irsuant  to  RR  730. 

162.  We  therefore  adopt  Section 

2  ). 213(d),  as  proposed,  with  the  caveat 

tl  at  the  coordination  and  notification 

p  ocedures  fall  imder  Resolution  46 

(}  k^ARC-92).2i°  International  Radio 

R  ?gulations  RR  731E  and  RR  731F 

n  quire,  respectively ,"that  MSS  uplink 

tl  msmissions  in  the  1610-1626.5  MHz 

b  ind  and  MSS  downlink  operations  in 

tl  e  1613.8-1626.5  MHz  band  be 

ci  lordinated  and  notified  pursuant  to 

R  jsolution  46  (WARC-92).  Also 

ai  cording  to  RR  731E.  MSS  mobile  earth 

t«  rminals  may  not  cause  interference  to 

t«  rrestrial  stations  operating  in 

a(  cordance  with  RR  730  and  they  may 

n  )t  claim  interference  protection  ft-om 

tl  ese  terrestrial  stations.  We  note  that 

a  I  transmitting  MSS  subscriber 

t(  rminals  will  be  subject  to  the 

r(  gulatory  requirements  of  ihose 

c  luntries  in  which  they  are  operating. 

L  ser  countries  will  be  responsible  for 

u:  idertaking  all  necessary  coordination 

w  ith  neighboring  countries  to  protect 

fi  ced  or  terrestrial  aeronautical 

rs  dionavigation  operations  from  MSS 

n  obile  earth  terminals  in  those 

n  tighboring  countries.  Any  secondary 

N  SS  downlink  operations  in  the 

1  113.8-1626.5  MHz  band  also  may  not 
c  use  harmful  interference  into 


'°*  See  para.  128,  $upra 
■"■Constellation  Reply  commenl.s  at  a7  ind 
C  nstellation  Comments  at  53. 
""See  Motorola  Comments  at  56. 


terrestrial  services  operating  pursuant  to 
RR  730  or  732.  Nor  may  a  MSS  mobile 
earth  terminal  which  receives  secondary 
dovsrnlink  transmissions  claim 
protection  against  harmful  interference 
from  these  terrestrial  operation  unless  a 
particular  country  has  agreed  to  provide 
this  protection. 

C.  Feeder  Links 

163.  In  addition  to  the  mobile  hnks 
connecting  customers  with  the  MSS 
system,  one  or  more  "gateway"  or 
central  earth  stations  are  needed  to 
complete  the  transmission  paths, 
process  the  information  being 
transmitted,  and  interconnect  the 
system  with  other  communications 
networks  or  with  other  user 
transceivers.  Without  these  "feeder 
links."  an  MSS  system  would  be 
useless.  Because  feeder  links  operate 
with  gateway  stations  at  fixed  locations, 
the  feeder  link  operates  in  frequency 
bands  allocated  to  the  fixed-satellite 
service  (FSS). 

164.  The  six  applicants  requested  a 
variety  of  feeder  link  frequency  bands 
and  bemdwidths.  In  their  applications. 
Constellation,  Ellipsat,  and  LQP  each 
requested  66  MHz  of  spectrum  in  each 
transmission  direction  in  the  5/6  GHz  C- 
band.  Motorola  and  TRW  and  each 
requested  approximately  100  MHz  in 
each  direction  the  20/30  GHz  Ka-band. 
AMSC  requested  an  unspecified  amount 
of  spectrum  in  the  12/14  GHz  Ku- 
band.2''  We  note,  however,  that  four  of 
the  applicants,  in  the  Joint  Proposal, 
indicate  that  their  feeder  link  spectrum 
requirements  have  increased 
significantly  since  they  filed  their 
original  applications.  As  recognized  in 
the  Notice,  the  FAA  has  opposed  use  of 
the  5  GHz  portion  of  the  C-band  for 
space-to-Earth  feeder  links  because  of 
the  interference  potential  between  the 
feeder  links  and  a  navigation  system  it 
is  considering  developing  in  this 
band. 21 2  The  27.5-29.5  GHz  portion  of 
the  Ka-band  was  the  subject  of  a 
recently  completed  Negotiated 
Rulemaking  involving  various  terrestrial 
and  satellite  interests  seeking  to  use  the 
band.  The  Negotiated  Rulemaking 
Committee  was  unable  to  devise  sharing 
criteria  that  would  satisfy  the  feeder 
link  requirements  of  more  than  one  Big 
LEO  applicant. 

165.  In  the  Joint  Proposal,  the  parties 
nevertheless  request  the  Commission  to 
proceed  with  licensing.  They  state  that 
licenses  can  be  issued  to  those 
applicants  requesting  to  operate  in 
feeder  link  bands  that  are  available  for 


assignment  at  the  time  of  licensing. 
They  suggest  that  conditional  licenses 
be  awarded  to  applicants  requesting  to 
operate  in  feeder  link  bands  that  are  not 
available.  According  to  the  parties,  the 
license  would  contain  a  range  of  feeder 
link  frequencies  that  the  licensee  will  be 
able  to  use  provided  that  those 
frequencies  become  available  for  Big 
LEO  feeder  links  and  are  assigned  to 
that  licensee  by  the  Commission. 

166.  We  agree  that  we  should  award 
Big  LEO  licenses  as  quickly  as  possible 
While  we  are  optimistic  that  sufficient 
spectrum  will  be  identified  to  support 
Big  LEO  feeder  link  operations,  we  are 
not  certain  when  this  vrill  cKcur.  It  is 
V  ery  likely  that  we  will  not  be  in  a 
position  to  assign  specific  feeder  link 
spectrum  to  any  qualified  applicant  by 
our  target  date  for  licensing  in  January 
1995.  Even  if  we  were  able  to  assign 
specific  feeder  link  spectrum  to  some, 
however,  we  would  not  issue 
unconditional  grants  to  some  and 
conditional  grants  to  others  as  the 
applicants  suggest.  Until  we  are  certain 
that  the  feeder  link  requirements  of  all 
qualified  applicants  will  be  met.  we  will 
not  foreclose  our  options  by  assigning 
spectrum  unconditionally.^'s  We  will 
permit  apphcants  to  notify  us  whether 
they  would  prefer  to  have  conditional 
feeder  link  frequencies  included  in  their 
authorizations  or  whether  they  would 
prefer  their  initial  Ucense  to  be  silent  on 
this  issue.  We  envision  granting 
unconditional  licenses,  including 
specific  feeder  link  frequencies,  at  the 
earlier  of  two  events:  (1)  Domestic 
allocations  sufficient  to  support  all  Big 
LEO  systems  are  available,  regardless  of 
frequency  band  or  (2)  the  completion  of 
the  upcoming  World  Radio  Conference 
in  the  Fall  of  1995  (WRC-95)  assuming 
sufficient  spectrum  is  made  available  to 
satisfy  these  feeder  link  requirements.  If 
sufficient  feeder  link  spectrum  to 
support  all  licensed  Big  LEO  systems  is 
not  identified  by  the  completion  of  the 
WRC.  we  will  need  to  develop  a  further 
processing  mechanism  to  assign  feeder 
link  bands  to  Big  LEO  licensees.  In  the 
interim,  we  will  continue  our 
international  efforts  to  identity  feeder 
link  spectrum  at  or  below  15  GHz. 

167  To  this  end,  in  preparation  for 
the  WRC,  mj-Radiocommunicalions 
Study  Group  Task  Groups  8/3  and  4/5 
are  attempting  to  define  spectrum 
requirements,  to  identify  available 
frequencies  and  to  evaluate  sharing 


^"Committee  Report,  Annex  3,  Report  of 
Working  Group  3,  at  2. 
*'* See  Notice,  note  2,  supra,  at  para.  "5 


'"We  will,  howe\'er,  take  action  on  requests  for 
waiver  of  the  construction  permit  requirement 
inder  Section  319(d)  of  the  Communications  Act. 
47  U.S.C.  319(d).  If  an  applicant's  waiver  request 
were  approved,  it  would  permit  the  applicant  to 
commence  construction  of  its  system,  including  the 
feeder  links,  at  the  applicant's  ovm  risk. 


possibilities  with  existing  and  future 
users  of  the  band.  When  these-Croups 
complete  their  work  in  December  of  this 
year,  both  will  prepare  Reports  to  the 
Conference  Preparatory  Meeting  (CPM)- 
95.  These  Reports  will  form  the  basis  for 
the  CPM's  Report  to  WRC-95  on  feeder 
links,  which  will  be  the  technical  basis 
for  international  decisions  regarding 
feeder  links  and  the  International  Table 
of  Allocations. 

168.  Since  the  frequencies  to  be  used 
for  LEO  feeder  links  may  also  be  used 
by  GSO  satellites.  Task  Group  4/5  is 
studying  the  sharing  potential  between 
LEO  and  GSO  satellites  in  all  FSS 
allocations  between  3  and  31  GHz. 
These  studies  have  indicated  that 
certain  FSS  frequency  bands  are  used 
more  extensively  by  GSO  FSS  systems 
and  other  radio  ser\'ices  and  that  these 
bands  are  therefore  less  likely 
candidates  for  LEO  MSS  feeder  links 
due  to  sharing  difficulties.  In  bands  at 
or  below  15  GHz,  the  5000-5250  GHz 
and  15.4-15.7  GHz  frequencies  appear 
to  be  promising  candidates  for 
reallocation  for  LEO  feeder  links.^'* 
Task  Group  4/5  has  also  studied  the 
interference  created  by  antenna  beam 
coupling  between  GSO  earth  stations 
and  LEO  satellite  stations.^**  and  is 
exploring  ways  to  reduce  interference 
through  a  variety  of  coordination 
procedures,  including  geographic 
exclusion  zones,  reverse  band  operation, 
and  dedicated  fi'equency  allocations  for 
LEO  satellite  feeder  link  use.  When 
these  studies  are  completed,  we  will 
have  an  indication  as  to  which  bands 
may  be  recommended  and,  hopefully, 
made  available  internationally  for  MSS 
feeder  links  at  WRC-95. 

169.  Nevertheless,  as  we  stated  in  the 
Notice,  we  will  not  allow  the  uncertain 
availability  of  bands  below  15  GHz  to 
delay  the  licensing  and  implementation 


*'*Task  Croup  4/5  forwarded  a  preliminary  study 
to  TC  8/3  that  identified  the  5000-5250  GHz  and 
15.4-15.7  GHz  bands  as  strong  candidates  for  Non- 
GSO  Earth-to-space  feeder  links.  The  study 
indicated  that  TG  4'5  was  of  the  preliminary  view 
that  sharing  ot  non-GSO  feeder  links  (both 
downlinks  and  uplinks)  with  Aeronautical 
Radionavigation  Services  (ARNS)  In  these  bands 
appeared  feasible,  since  the  interference  to 
microwave  landing  system  (MLS)  receivers  would 
be  within  the  assumed  permissible  levels.  ICAO.  at 
Task  Group  a/3,  objected  to  this  study,  but  further 
analysis  is  underway  and  the  bands  are  still  being 
considered  as  possibilities  within  these 
international  forums. 

"^  Antenna  beam  coupling  occurs  when  a  LEO 
satellite  passes  below  a  GSO  satellite  and  crosses 
into  the  transmission  path  of  an  earth  station  to  the 
GSO  satellite.  At  that  point,  the  Uansmission  beams 
from  the  LEO  satellite  and  the  earth  station  will 
intersect.  If  the  LEO  and  GSO  systems  are  operating 
in  the  same  frequency  band,  this  "coupling"  will 
produce  significant  interference  for  very  short 
durations  of  time  when  the  earth  station.  LEO  and 
GSO  satellites  form  a  straight  line. 


of  Big  LEO  systems.  Consequently,  if 
sufficient  spectrum  is  made  available  at 
20/30  GHz  to  accommodate  all  Big  LEO 
licensees  before  bands  below  15  GHz  are 
identified,  we  will  authorize  all 
licensees  in  the  20/30  GHz  band, 
recognizing  that  several  applicants  will 
be  faced  with  substantial  system  design 
and  service  concept  modifications.  We 
will  continue,  however,  to  pursue  bands 
at  and  below  15  GHz  for  Big  LEO  feeder 
links,  and  will  allow  licensees  to  modify 
their  licenses  to  req'aest  operational 
authority  in  any  new  bands  if.  and 
when,  they  become  available. 

D.  IntersateUite  Links 

170.  Motorola's  proposed  system 
includes  intersatellite  transmission 
links  in  the  23.18-23.38  GHz  band.  This 
proposal  fails  within  the  intersatellite 
service  allocation  at  22.55-23.55  GHz. 
The  Committee  concluded  that 
Motorola's  use  of  this  band  would  be 
compatible  with  other  operations  in  the 
band,  which  include  operations  by 
NASA,  the  radio  astronomy  service,  and 
fixed-terrestrial  services.  The  Committee 
noted,  however,  that  NASA  has 
indicated  it  would  prefer  that  any  future 
MSS  intersatellite  links  operate  in  the 
24.45-24.75  GHz  band,  which  recently 
was  allocated  internationally  and 
domestically  for  intersatellite  links. 
Nevertheless,  the  Committee,  which 
included  a  representative  of  NASA, 
proposed  that  we  adopt  a  rule  indicating 
that  the  22.55-23.00  GHz,  23.00-23.55 
GHz.  24.45-24.65  GHz,  and  24.65-24.75 
GHz  frequencies  are  available  for  use  by 
the  intersatellite  service.  In  the  Notice, 
we  proposed  to  adopt  the  Committee's 
recommended  rule  regarding 
intersatellite  service  frequencies, 
coordination  with  government  agencies, 
and  sharing  criteria.  We  adopt  the  rule 
as  proposed  with  several  minor  changes 
and  clarifications  suggested  by 
Motorola. 

E.  Senice  Rules 

1  Regulatory  Treatment 

171.  In  the  Notice,  we  asked  parties  to 
comment  on  our  tentative  conclusion 
that  Big  LEO  MSS  service  may  be 
offered  as  a  commercial  mobile  radio 
service  (CMRS).  We  further  sought 
comment  on  whether  we  should 
exercise  our  discretion  under  Section 
332(c)(5)  "6  to  determine  that  Big  LEO 
space  station  licensees  making  satellite 
capacity  available  to  CMRS  providers 


^"*  Section  332(c)(5)  reads  as  follows:  "SPACE 
SEGMENT  CAPACrrV  Nothing  in  this  section  shall 
prohibit  the  Commission  from  continuing  to 
determiiie  whether  the  provision  of  space  segment 
capacity  by  satellite  systems  to  providers  of 
commercial  mobile  services  shall  be  treated  as 
common  carriage."  47  L'.S.C.  332(c|(5). 
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shall  be  required  to  operate  as  commoD 
carriers.  In  the  alternative,  we  asked 
parties  to  comment  on  how  we  should 
regulate  Big  LEO  space  station  operators 
if  they  are  not  offering  CMRS.  We  noted 
that  when  making  determinations 
regarding  common  carriage  obligations 
in  the  past,  the  Commission  has 
examined  individual  service  proposals 
in  light  of  the  criteria  delineated  in 
National  Association  of  Rt^ulatory 
Utilitv  Commissioners  v.  FCC,  525  F.2d 
630. 642  ID.Car.I.  cert,  denied,  425 
U.S.  999  (1976)  {NABVCr\.^^- 
Referencing  the  two-pronged  test  in 
NARUC  J.  in  the  Notice,  we  requested 
comment  regarding  (1)  the  likejihood 
that  space  station  capacity  in  this 
service  will  be  offered  indifferpntly  to 
the  public,  and  (2)  if  lliere  is  no  such 
likelihood,  whetbfit  there  should  be  a 
legal  compulsion  for  space  segment 
providers  to  serve  the  public 
indifferently.^'*  We  also  asked  for 
comment  on  the  impact  of  requiring 
common  carrier  operation  on  the 
amount  of  foreign  investment  and  the 
international  coordination  of  these 
satellites,  given  the  rcquiremrnts  of 
Section  310(b)  of  the  Act.z''» 

172.  In  a  recent  rulemaking,  we 
determined  the  classification  and 
regulatory  treatment  of  providers  of 
CMRS.^^"  Regarding  satellite  S(3rvices, 
we  held  that,  to  the  extent  that  a  space 
station  licensee  provides  a  service  that 
meets  the  elements  of  the  CMRS 
definition  ,221  we  will  generally  regulate 
the  provision  of  that  service  on  a 
common  carrier  basis.^^*  We  concluded, 
however,  that  so  long  as  the  service 
provider  is  not  providing  service 
directly  to  end  users,  the  Commission 
retains  the  authority  under  section 
332(c)(5)  to  continue  to  employ  its 


"'  Notice,  note  2,  5upjti,  a!  para.  80. 

"•M.at  paras.  80-ai. 

"•W.  81  para.  81. 

'"ImplemenUtion  of  Sec:iuns  3tn)  aud  332  of 
the  Communications  Act,  9  PCC  Red  1411  (1994) 
(CMRS  Second  Report  and  Order),  recnii.  pending. 

'"  Id.  di  1457-58.  A  commercial  mobile  radio 
Mirvice  is  deHned  u  "any  mobile  service  (as 
deflned  in  Mction  3(n))  that  is  providml  for  profll 
and  malcas  interconnected  service  available  (A)  to 
the  public  or  (B)  to  such  classes  of  eligibie  user*  as 
to  be  effectively  available  to  a  subsuntial  portion 
of  the  public  as  specified  by  regulation  by  the 
Conunission."  47  U.SC  332(d)(1).  A  private  niobile 
radio  service  is  defined  as  "any  mobile  service  (as 
deOned  in  section  3(nl)  that  is  not  a  commercial 
mobile  service  or  the  functional  equivalent  of  a 
commercial  mobile  service,  as  specified  by 
rpgulation  by  the  Commission."  47  U.S.C  332(d)(3). 

"^  It  should  be  noted,  however,  that  we  have 
choaen  to  forbear  (pursuant  to  Section  332(c)(1)(A)) 
from  tha  application  of  caitain  provisions  of  Tilla 
n  of  tlM  Act  with  rafard  to  CMRS  providers.  A* 
such,  for  aMinpia,  CMRS  psovldata  are  not 
permittad  to  fila  tariOi  ioc  thair  tarvka*.  See  CMRS 
Second  Report  >ad  Ordar,  aoCa  230,  mpn,  al  V478- 
80. 


existing  procedures  to  determine 
whether  the  provision  of  space  segment 
capacity  by  satellite  licensees  to  CMRS 
providers  will  be  offered  on  a  common 
carrier  or  private  carrier  basis.'^a  We 
also  determined  that  the  Commission 
has  the  discretion  to  extend  this 
treatment  to  any  entity  that  sells  or 
leases  space  segment  capacity,  to  the 
extent  that  the  entity  is  not  providing 
CMRS  directly  to  end  users.*^* 

173.  Motorola  and  LQP  agree  that  the 
Commission  must  regulate  Big  LEO 
space  station  licensees  as  common 
carriers  to  the  extent  that  they  provide 
CMRS  to  end  users.'^'  If  the  licensees 
offer  only  space  segment  capacity  to 
resellers,  however,  the  parties  contend 
that  this  provision  of  service  does  not 
fall  within  the  definition  of  CMRS,  and 
therefore  need  not  be  made  available  on 
a  common  carriage  basis.^z*  LQP  argues 
that  in  this  situation,  the  public  is 
assured  common  carriage  access  to  the 
service  because,  at  some  point  a  reseller 
will  meet  the  definition  of  a  CMRS 
provider  and  will  be  required  to  operate 
as  a  common  carrier. *2' 

174.  Big  LEO  space  station  licensees 
providing  service  directly  to  end  users 
must  be  regulated  as  common  carriers  if 
the  service  offering  meets  the  deRnition 
of  CMRS.  We  will  determine  whether  a 
service  offering  meets  the  definition 
based  on  the  service  descripticm 
contained  in  the  operator's  application. 
Operators  with  pending  applications 
may  amend  their  applications  to  the 
extent  necessary  to  enable  us  to  make 
the  determination  regarding  the  nature 
of  the  service. **• 

175.  Pursuant  to  section  332(c)(5), 
however,  if  space  segment  capacity  is 
offered  by  a  Big  LEO  space  station 
licensee  to  a  reseller  or  other  mitity  who 
then  offers  CMRS  to  end  users,  vwe  have 
the  discretion  to  determine  whether  to 
require  the  Big  LEO  licensee  to  offer 
such  service  on  a  common  carriage 
basis,  or  to  permit  such  offering  to  be 
made  on  a  private  carriage  basis.  In 
making  this  determination,  we  have 
looked  to  the  analysis  enunciated  in 
NARUC  I. 

1 76.  Regarding  the  first  prong  of  the 
NARUC  I  test,  the  commenters  agree 
unanimously  that  nothing  in  the  nature 
of  the  applicants'  service  proposals 
supports  a  conclusion  that  their  services 
will  be  offered  indifferently  to  the 
public.  Motorola  points  out  tliat  it  and 


»»W.  at  1457-58. 
»»*W.atl457. 

*»  Motorola  Conuncnts  at  67-«8. 
"•  Sea  e^.,  TRW  Comment*  at  153-54  » iv.230; 
LQP  CoDuneni*  a(  97-M. 
"^  UpCominanU  at  99,  tOft 
*"See  para.  2,  jupro. 


the  other  applicants  propose  to  market 
their  space  segment  capacity  to  a  small 
number  of  resellers,  and  to  tailor  these 
offerings  to  the  individual  requirements 
of  these  few  customers.  Motorola 
contends  that  such  offerings  have  never 
been  viewed  as  "common  carriage" 
under  the  NARUC  I  standard.'z* 
Constellation,  LQP,  TRW,  and  AirTouch 
concur,  noting  that  Commission  has 
historically  viewed  a  service  provider's 
lack  of  intent  to  serve  end  users  as  an 
indication  of  non-common  carriage.^^' 

177.  We  agree  with  the  commenters 
that  the  record  in  this  proceeding  does 
not  support  a  finding  that  the  proposed 
space  segment  services  are  likely  to  be 
offered  to  the  public  indifferently,  a 
basic  characteristic  of  common  carrier 
service.231  First,  in  cases  where 
licensees  have  not  intended  to  serve  the 
user  public  directly,  the  Commission 
has  found  services  to  be  non-common 
carrier  in  nature.  In  Domestic  Fixed- 
Satellite  Transponder  Sales,  for 
example,  the  Commission  noted  the 
slim  likelihood  that  non-common 
carrier  domestic  satellites  woidd  hold 
themselves  out  indifferently  to  serve  the 
user  public  as  key  to  its  decision  to 
permitted  qualified  perstsns  to  apply  for 
domestic  satellite  licenses  for  non- 
common  carrier  purposes.*^  More 
recently,  the  Commission,  in  assessing 
its  discretion  imder  section  332(c)(5), 
held  that  non-voic»,  non-geostationary 
(NVNG)  MSS  space  station  licensees 
would  be  permitted  to  provide  system 
access  to  CMRS  providers  on  a  non- 
common  carrier  basis."^  Second,  these 
limited  offerings  vwll  be  tailored  to 
provide  resellers  with  a  wide  variety  ef 
options,  ranging  firtjm  position 
determination  and  data  messaging 
services,  such  as  those  proposed  by  the 
NVNG  MSS  proponents,  to  global 
telephony.  Consequently,  there  is 
nothing  in  this  record  to  support  a 
finding  that  the  services  will  be  offered 
indifferently  to  the  public. 

1 78.  Regarding  the  second  prong  of 
the  NARUC  I  test ,  the  commenters 


""  Motorola  Comments  at  64-85  (asserting  that 
space  capacity  on  the  IRIDIUM  system  will  nevar 
be  offered  directly  to  the  public;  father,  it  will  be 
provided  on  a  wholesale  basis  to  the  operators  of 
the  IRIDIUM  system  gateways,  who  in  turn  may 
provide  services  to  end  users  or  sell  capacity  in 
bulk  to  service  providers,  or  both). 

"° Constellation  Comments  at  80;  LQP  Comments 
at  97-98;  TRW  ConunenU  at  158-160;  AirTouch 
Comments  at  9-10. 

*"  See  para.  1 71 ,  supra.  See  also  Motorola 
Comments  at  64. 

*»'  Ckomestic  Fixed-Satellite  Transponder  SaJcs, 
90  FCC  2d  1238, 1256-57  (M62),  ojfrf,  Wold 
Communications,  Inc.  ».  FCC,  735  P.2d  1456  (D.C 
Cir.  1984),  modified  Martin  Marietta 
Consminications  Systema,  Mamoiamhuw  Opinion 
and  Order,  60  Rad.Ra^,  fftF)  2d  779  ttMO). 

»"  ,V\'VG  MSS  Order,  note  48,  tufm,  at  8456.      . 


unanimously  agree  that  there  should  be 
no  legal  compulsion  for  space  segment 
provides  to  serve  the  public 
indifferently,  AirTouch  and  other 
commenters  allege  that  there  will  be 
significant  competition  in  the  provision 
of  these  services  to  CMRS  providers, 
both  from  Big  LEO  systems,  as  well  as 
&om  GSO  MSS  and  NVNG  MSS 
systems.234  These  commenters  also 
assert  that  sufficient  capacity  will  be 
available  to  assure  service  availability  to 
those  that  wish  to  receive  it.235  trw 
further  contends  that  the  danger  of 
imreasonable  or  anticompetitive 
practices  that  common  carrier  regulation 
is  designed  to  prevent  will  not  exist  in 
the  competitive  environment  in  which 
Big  LEO  licensees  will  operate  because 
five  applicants  seek  authority  to  operate 
these  services.236 

179.  We  concur  that  there  does  not 
appear  to  be  a  need  to  impose  conunon 
carrier  requirements  on  Big  LEO 
licensees  at  this  time.  The  Commission 
has  found  the  presence  of  capacity  and 
the  resulting  competition  to  be  an 
important  factor  in  determining  whether 
non-common  carrier  treatment  should 
be  permitted.^*'  As  the  commenters 
state,  competitive  voice  mobile  services 
already  exist  or  are  imminent. 
Furthermore,  satellite-delivered 
radiolocation  and  messaging  services 
are  currently  provided  by  a  Commission 
licensee,238  and  are  proposed  by  a 
number  of  NVNG  MSS  applicants.^*® 
Moreover,  imder  our  rules  adopted 
today,  sufficient  spectrum  is  available  to 
support  the  grant  of  up  to  five  of  the 
pending  Big  LEO  applications.240  Thus, 
significant  direct  competition  is 
approaching.2*»  We  accordingly  believe 


*'«See,  e.g.,  AirTouch  Comments  at  7-8;  EUipsat 
Comments  at  46;  TRW  Comments  at  156-157. 

*"  AirTouch  Comments  at  8;  TRW  Comments  at 
157:  EUipsat  Comments  at  46. 

^s*  See  TRW  Comments  at  156.  See  also  Motorola 
Comments  at  63. 

'"Domestic  Fixed-Satellite  Transponder  Sales, 
note  232.  supra,  at  1250-53. 

25SSee  Qualcomm,  Inc.,  Application  for  Blanket 
Authority  to  Construct  and  Operate  a  Network  of 
12/14  GHz  Transmit/Receive  Mobile  and 
Transportable  Earth  Stations  and  a  Hub  Earth 
Station,  4  FCC  Red  1543  (1989). 

239 Final  rules  have  been  adopted  establishing  the 
fMVNG  mobile-satellite  service,  and  three 
applications  are  pending.  See  NVNG  MSS  Order, 
note  48.  supra. 

2«See  paras.  44—45,  supra. 

'*'  There  is  also  support  in  antitrust  law  and 
policy  for  examining  potential  competition  for  that 
purpose.  See  Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act,  Regulatory 
Treatment  of  Mobile  Services,  Amendment  of  Part 
90  of  the  Commission's  Rule*  To  Facilitate  Future 
Development  of  SMR  Systems  in  the  800  MHz 
Frequency  Band,  Amendment  of  Parts  2  and  90  of 
tha  (^imni«*ion's  Rules  to  Provide  for  the  Use  of 
200  Chaonala  OuUida  the  Designated  Filing  Areas 
in  tha  896-001  MHs  and  935-040  MHz  Band 
Allotted  to  the  Specialized  Mobile  Radio  Pool,  CN 


that  sufficient  competitive  capacity  will 
be  available  to  assure  the  public  of 
ample  access  to  these  services. 
Therefore,  we  find  that  there  is  no 
reason  to  require  the  provision  of  space 
segment  capacity  to  be  offered  to 
resellers  on  a  common  carrier  basis.2*2 
Of  course,  if  a  space  segment  capacity 
provider  chooses  to  provide  service  on 
a  common  carrier  basis,  that  service 
provider  would  be  subject  to  regulation 
as  a  CMRS  provider.z*^  jhe 
Commission  has  forborne  from  applying 
certain  provisions  of  Title  II  to  CMRS 
providers.24* 

180.  In  so  finding,  we  recognize  that 
the  commenters  argued  the  imposition 
of  common  carrier  requirements  may 
have  an  adverse  effect  on  the 
development  of  this  service.  AirTouch 
and  others  argue  that  Section  310(b) 
restrictions  on  foreign  involvement  in 
the  affairs  of  domestic  common  carrier 
licensees  may  significantly  hinder 
investment  by  foreign  entities,  as  well  as 
their  willingness  to  allow  a  U.S. 
licensee  to  operate  within  their  own 
borders. 245  -nie  commenters  allege  that 
this  investment  is  critical  to  the 
development  of  a  global  satellite, 
service.^**  Further,  Motorola  states  that 
the  submission  of  U.S.  service  providers 
to  common  carrier  requirements  will 
inhibit  their  ability  to  compete  with 
foreign  systems  that  are  not  similarly 
encumbered. 2*'  LQP  concurs,  noting 
that  the  space  station  Ucensees  should 
be  free  to  tailor  their  business  plans  to 
their  respective  customer  bases.^*^ 

181.  While  we  have  already  found 
that  common  2  carrier  requirements 


Docket  No.  93-252,  PR  Docket  No.  93-144.  PR 
Docket  No.  89-553.  FCC  94-212.  at  paras.  69-70, 
(released  Sept.  23, 1994). 

'♦*  We  emphasize  that  our  decision  with  regard 
to  the  regulatory  status  of  the  provision  of  space 
segment  capaci'y  is  taken  pursuant  to  the 
Commission's  <)u'.hority  under  Section  332(c)(5). 
Therefore,  our  actions  here  should  not  be  viewed 
as  altering  our  decision  in  the  CMRS  Second  Report 
and  Order  regarding  individualized  or  customized 
service  offerings  made  by  CMRS  providers  to 
individual  customers.  As  we  explained  in  tha 
(3MRS  Second  Report  and  Order,  individualized  or 
customized  offerings  will  be  classified  and 
regulated  as  CMRS.  regardless  of  whether  such 
offerings  would  be  treated  as  common  carriage 
under  existing  case  law.  if  the  service  falls  within 
the  definition  of  CMRS.  See  CMRS  Second  Report 
and  Order  note  220.  sup.-n.  at  1439  and  n.l30.  We    ' 
also  explained  that  the  public  availability  prong  of 
the  CMRS  definition  is  met  unless  the  service  is 
used  for  a  licensee's  internal  use  or  if  Commission 
rules  limit  eligibility  to  speciGed  user  groups.  Id. 
at  1441. 

*«' See  CMRS  Second  Report  and  Order,  note  220, 
supra,  at  1475-90. 

*«See  47  CTR  20.15. 

*"  See  AirTouch  Commenu  at  4-7.  See  also  TRW 
Comments  at  161-163. 

'**See  EUipsat  Comments  at  46:  AirTouch 
Comments  at  5-^:  Motorola  Comments  at  66-67. 

'*'  Motorola  Comments  at  66-67. 

2«»  LQP  Comments  at  99. 


need  not  be  imposed  on  space  segment 
operators  providing  service  to  resellers, 
there  are  several  other  factors  that 
militate  against  the  imposition  of 
common  carrier  requirements, 
particularly  those  limiting  alien 
ownership  under  Section  310(b)  of  the 
Communications  Act.  Specifically,  these 
systems  are  inherently  global,  and 
extremely  expensive.  Systems  may  be 
comprised  of  as  many  as  66  satellites, 
only  a  small  niunber  of  which  are 
visible  over  the  United  States  at  any  one 
time.  Because  of  their  global  nature, 
many  systems  are  raising  capital  in 
international  markets.^^a  As  such,  it  is 
reasonable  to  expect  that  investors  will 
want  to  be  involved  with  sj'stem 
operation,  particularly  if  the  system  will 
be  accessed  from  the  investor's 
jurisdiction.  We  concur  that  this  foreign 
participation  is  likely  to  improve  the 
likelihood  of  receiving  a  grant  of  space 
station  access  by  foreign 
administrations. 

2.  System  License  and  License  Term 

182.  As  proposed  in  the  Notice,  and 
imanimously  endorsed  by  the  parties, 
we  will  follow  the  policy  we  established 
in  hcensing  NVNG  MSS  systems,  which 
are  also  composed  of  constellations  of 
technically  idfentical  LEO  satellites. 
Specifically,  we  will  issue  a  single 
"blanket"  authorization  for  the 
construction,  launch,  and  operation  of 
all  the  satellites  in  an  entity's 
constellation.  This  authorization  will 
cover  all  construction  and  launches 
necessary  to  put  the  complete 
constellation  into  place  and  to  maintain 
it  until  the  end  of  the  license  term, 
including  any  replacement  satellites 
necessitated  by  laimch  or  operational 
failures,  or  by  the  retirement  of  satellites 
prior  to  the  end  of  the  license  period. 
All  replacement  satellites,  hon.iver. 
must  be  techrucally  identical  to  those  in 
service  and  may  not  cause  a  net  increase 
in  the  number  of  operating  satellites.^*" 
This  blanket  authorization  will  include 
any  in-orbit  spares  for  which  the 
applicant  seeks  authorization  as  part  of 
its  system.  Any  such  spares  can  be 
activated  as  required.  Within  ten  days  of 
activation,  the  hcensee  must  certify  to 
the  Commission  that  the  activation  did 
not  cause  it  to  exceed  the  total  number 
of  operation  satellites  for  which  its 


»*»See.  e.g..  Motorola  Comments  at  67;  TRW 
Comments  al  161-162  (noting  thai  global 
geostationary  satellite  systems,  like  Panamsat.  also 
have  found  it  necessary  to  form  partnerships  with 
foreign  companies  in  order  to  raise  foreign  capital). 

i5«Technically  identical  satellites  must  have 
identical  satellite  antenna  footprints  and 
transmission  parameter*.  They  need  not.  however, 
have  the  identical  physical  structure  or 
microelectronics. 
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tystein  is  authorized.  Any  spares  or 
replacements  that  do  not  fall  under  the 
blanket  authorization  will  need  separate 
authorizations  to  build,  launch  and 
operate,  but  their  terms  will  expire 
concurrently  with  the  blanket 
authorization.  As  proposed  in  the 
Notice,  the  license  '.vill  run  from  the 
date  on  which  the  first  space  station  in 
the  system  begins  transmissions  and 
will  be  vahd  for  a  ten-year  period. 

183.  Some  applicants  urge  us  to~ 
permit  replacement  satellites  that  are 
"functionally  equivalent"  to  those 
authorized  or  have  "the  same 
particulars  of  operation,"  to  enable  them 
to  more  readily  include  evolutions  in 
design  into  newer  satellites.  These  are 
the  same  proposals  and  arguments  we 
rejected  when  we  adopted  the  blanket 
authorization  standards  for  NVNG  MSS 
satellites.2''>  In  the  absence  of  arguments 
or  evidence  demonstrating  that  die 
NVNG  MSS  service  is  not  analogous  to 
the  Big  LEO  service,  we  continue  to 
believe  our  interests  in  assuring  the 
continued  compatibility  of  the  subject 
systems  with  other  users  of  the 
spectrum  outweigh  any  convenience  for 
licensees  in  a  laxer  standard.  A 
modification  application  to  upgrade 
satelhte  design  will  not  be  unduly 
burdensome  and  should  not  impede 
technical  innovation. 

184.  We  also  deny  the  request  of  LQP 
and  Constellation  that  a  licensee  be 
permitted  to  put  "spare"  satelhtes  into 
service  under  their  blanket  Ucense  in 
order  to  enhance  their  systems.  These 
parties  would  require  only  that  there  be 
no  overall  increase  in  effective 
isotropically  radiated  power  (e.i.r.p.), 
pfd,  or  any  other  sharing  criterion,  and 
argue  that  this  policy  would  allow 
licensees  to  increase  path  diversity, 
which  can  be  a  significant  service 
improvement  for  CDM,\  systems.  We 
are  not  convinced  by  LQP  and 
Constellation  that  other  operators  would 
not  be  affected  by  the  operation  of 
facilities  that  have  not  been  specifically 
analyzed  and  appropriately  autliorized. 
Accordingly,  we  affirm  our  requirement 
that  any  satellites  that  an  applicant 
wishes  to  include  in  its  system  must  be 
specified  in  its  initial  application  or  a 
modification  application. ' 

185.  We  proposed  in  the  Notice  that 
license  terms  will  begin  automatically 
with  the  first  transmission  from  the  first 
authorized  satellite,  and  will  continue 
for  ten  years. ***  All  parties  agree  with 
the  length  of  the  license  term.  One  party 


.  5^ 

1 


"'See  NVNG  MSS  Order,  note  4«.  supra,  at  8452. 

"^  This  follow*  the  one-step  processing  and 
licensing  policy  that  has  bean  u«ed  for  «atelliles 
since  1980.  Sea  1080  Amignmenl  Order,  S4  KC  2d 
S84(1981). 


proposes  that  a  license  term  should 
jcommence  only  after  commencement  of 
jactual  service  or  within  six  months  of 
launch,  whichever  occuirs  first. 
Apparently,  the  concern  is  that  the 
license  term  will  begin  to  run  before  a 
licensee  has  launched  a  sufficient 
number  of  satellites  with  which  to  begin 
commercial  operations.  This  overlooks 
our  general  policy  that,  because  all 
transmissions  are  capable  of  causing 
interference,  satellite  license  terms  in  all 
satellite  services  begin  when  radio 
transmissions  commence.  We  will  not 
treat  Big  LEO  operators  differently  by 
jermitting  them  to  engage  in  any 
ransmissions,  whether  those 
transmissions  are  to  test  the  system's 
imctioning  or  to  provide  a  fully 
implemented  commercial  service, 
ivithout  a  valid  operating  license, 
"urther,  we  do  not  believe  that  Big  LEO 
)perators  will  be  unduly  burdened  if  the 
icense  term  for  the  system  begins  to  run 
n  the  date  of  the  first  transmission.  If 
el  is  left  on  the  satelUte  after  its 
icense  term  has  expired,  we  will 
entertain  a  request  for  special  temporary 
luthority  to  continue  to  operate  if  that 
ocation  has  not  been  assigned  to  a  new 
system.**'  Thus,  we  adopt  our  rule  as 
jroposed. 

186.  We  also  proposed  a  filing 
ivindow  for  system  replacement 
ipphcations  identical  to  the  one 
mplemented  in  the  analogous  NVNG 
'vlSS  service.  Specifically,  we  proposed 
hat  applications  for  the  next  generation 
3ig  LEO  systems  must  be  filed  no  earlier 
ban  three  months  prior  to  and  no  later 
han  one  month  after  the  end  of  the 
jeventh  year  of  the  existing  license.254 
Motorola,  LQP  and  Constellation 
variously  contend  that  some 
•eplacement  applications  could  affect 
ather  licensees'  rights  and  thus 
potentially  affected  licensees  should  be 
ible  to  file  replacement  applications 
jarlier.  No  party  has  explained, 
lowever,  why  our  proposed  rules  fail  to 
irovide  adequate  opportunity  for 
tffected  entities  to  respond  to  proposed 
■eplacement  systems,  thus  protecting 
heir  rights.  We  will  therefore  adopt  the 
iling  window  for  replacement  systems 
IS  proposed. 

187.  In  the  Notice,  we  stated  that  we 
ntend  to  ^ant  replacement  applications 
f  frequencies  remain  available  for  use 
jy  such  systems,  consistent  with  our 


practice  for  other  satellite  services. '^ 
Three  applicants  urge  us  to  adopt  an 
explicit  replacement  expectancy,  with 
TRW  proposing  a  specific  provision  that 
would  provide  such  an  expectancy 
upon  a  licensee's  consistent  regulatory 
compliance.  The  Commission,  however, 
has  historically  refected  establishing  an 
explicit  replacement  expectancy  for 
space  station  systems.*"  We  have 
repeatedly  noted  circumstances  such  as 
intervening  international  agreements  or 
changes  in  technology  may  affect  our 
determination  as  to  whether  a 
replacement  system  would  serve  the 
public  interest.  We  assure  Big  LEO 
licensees  that  given  the  enormous 
investment  necessary  to  construct  and 
operate  a  satellite  system,  we  will 
consider  replacement  applications  in 
this  service  similar  to  other  satellite 
services,  that  is,  we  will  grant  authority 
to  implement  a  next  generation  system 
unless  extraordinary  circumstances 
prevent  us  from  doing  so. 

3.  Implementation  Milestones 

188.  As  proposed  in  the  Notice,  we 
will  adopt  a  set  of  satellite  construction 
milestones  modeled  on  those  used  in 
the  NVNG  MSS  service.  All  parties 
agree  that  implementation  milestones  to 
monitor  the  progress  of  system 
implementation  are  advisable,  and  most 
parties  approve  of  the  essential  elements 
of  our  proposed  milestones,  with  certain 
minor  clarifications  and  modifications, 
some  of  which  we  are  adopting. 

189.  Each  licensee  will  be  required  to 
adhere  to  a  strict  timetable,  for  the 
system  implementation.  Failure  to  meet 
this  timetable  will  render  the 
authorization  null  and  void.  We  will 
generally  require  each  licensee  to  begin 
construction  of  its  first  two  satellites 
within  one  year  of  the  imconditional 
grant  of  its  authorization,  and  complete 
construction  of  those  first  two  satelhtes 
within  four  years  of  that  grant. 
Construction  for  the  remaining 
authorized  operating  satelhtes  in  the 
constellation  must  begin  within  three 
years  of  the  initial  authorization,  and 
the  entire  authorized  system  must  be 
operational  within  six  years.257  while 
we  do  not  intend  to  deviate  from  these 
requirements  for  commencing 
construction,  we  may  authorize  a 
different  schedule  if  an  applicant 
concretely  demonstrates  that  its 


-■'Mn  the  past,  we  have  grHiited  such  requests 
A  hen  Qpnlinued  operations  will  not  prevent  a  state- 
]f-the-eTt  satellite  from  taking  its  place.  See,  e.g., 
^ughes  Communications  Gala^iy.  Inc..  9  FCC  Red 
!17  (1994);  Hughes  Communications  Galaxy,  hic, 
)  FXX  Red  218  (1994);  aAd  American  Telephone 
ind  Telegraph  Co.,  8  FCC  Red  8741  (1983). 

"■•  Propojied  §  25.120(e). 


«'■  Notice,  note  2,  svpra,  at  n.  134. 

■''•See,  e.g..  Assignment  of  Orbital  Locations  to 
Space  Stations  in  the  Domestic  Fbied-Satellite 
Serv  ice,  3  FCC  Red  6972  (ISSa  Assignmatl  Ordeii 
at  n.  31. 

"'Some  appllcanta'  suggestions  for  additional 
milestones  are  baaed  on  their  mistaken  belief  that 
the  Notice  did  not  include  a  final  system 
completioD  i«quirement. 
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proposed  system's  size  and/or 
complexity  warrants  additional  time 
because  of  the  size  or  complexity  of  its 
proposed  system. ^m  In  every  case,  the 
licensee's  individual  milestone 
timetable  will  be  set  and  become  a 
condition  of  its  authorization.  Some 
parties  propose  that  we  consider 
granting  extensions  of  time  to  a  licensee 
that  has  laimched  at  least  part  of  its 
system.  We  will  not  adopt  such  a 
provision,  which  would  suggest  that  we 
will  not  enforce  strictly  the  system 
completion  requirement.  Incomplete 
systems  will  not  Justify  the  reservation 
of  the  orbit/specdrum  resource  bxtm 
other  polential  users,  and  applicants 
should  not  anticipate  that  their 
authorization  will  require  anything  less 
than  a  complete  commitment  of  those 
resources  necessary  to  execute  the  full 
global  system  upon  which  their 
authorization  is  premised. 

190.  We  also  will  not  impose  a 
separate  deadline  for  construction  of  in- 
orbit  spares.  We  will  leave  the 
determination  of  what  is  an  appropriate 
timetable  for  building  or  launching  in- 
orbit  spares  to  each  licensee.  It  is 
reasonable  to  believe  that  if  the  rest  of 
the  system  is  implemented  in  a  timely 
fashion,  any  in-orbit  spares  will  also  be 
put  into  place  on  a  timetable  deemed 
prudent  by  the  operator.  Moreover,  we 
do  not  wish  to  discourage  applicants 
from  proposing  as  many  in-orbit  spares 
for  inclusion  in  their  initial  blanket 
authorizations  as  they  deem 
appropriate. 

191.  Some  of  the  parties  ask  us  to 
forego  the  construction  commencement 
milestone  in  favor  of  a  timetable  that 
would  focus  only  on  the  initiation  of 
commercial  service.  They  primarily 
contend  that  our  milestones  are  unfair 
to  those  systems  that  could  begin  to 
provide  service  in  stages  (and, 
presumably,  finance  construction- of  the 
last  satelhtes  from  initial  revenue 
streams).  We  are  concerned,  however, 
that  such  a  timetable  would  prevent 
prompt  identification  and  elimination  of 
those  applicants  that  are  not,  for 
whatever  reason,  committed  to  building 
a  system  expeditiously  that  is  capable  of 
providing  global  service.^ss  Most 
applicants  fully  support  a  global 
coverage  requirement.^'"' 


"•See  Notice,  note  2,  supra  at  ll3b. 

-'"Any  applicant  whose  financial  cap<ibility 
would  be  so  constrained  by  the  proposed 
construction  milestones  likely  will  not  meet  our 
finaiurial  qualifications.  The  milestones  and  the 
rinanciil  requiremenu  provide  a  balanced  approach 
to  determining  the  actual  capability  of  the 
applicants  to  implement  the  system  and  service 
they  propose. 

-""See  paras.  21-23,  supra. 


192.  Several  appUcants  suggest  that 
we  adopt  a  more  detailed  standard  or  a 
series  of  milestones  to  enable  us  to  track 
implementation  progress  more  closely. 
LQP  argues  that  this  could  result  in  long 
undetected  delays  in  progress.  We  do 
not  beUeve  interim  milestones  are 
necessary.  The  annual  reporting 
requirements  (further  discussed  below) 
and  our  abihty  to  demand  additional 
contract  and  construction  information 
should  enable  us  to  respond  promptly  to 
any  implementation  failures. 

193.  Motorola  suggests  that  we  require 
a  specific  and  significant  portion  of  the 
ground  segment  to  be  constructed  on  the 
same  timetable  as  the  space  s^-gmenL^ei 
Such  a  requirement,  opposed  by  all 
other  applicants,  is  undesirable.  As 
noted,  service  provision  in  foreign 
countries  will  be  subject  to  a  particular 
country's  authorization.  We  cannot 
require  a  licensee  to  meet  an 
implementation  milestone  when  its 
abiUty  to  do  so  is  outside  of  its  control. 
In  any  event,  Ucensees  that  have 
launched  enough  satellites  to  provide 
service  should  have  no  difficulty 
constructing  their  corresponding  earth 
segments. 

4.  Reporting  Reqiiirements 

194.  We  will  also  generally  follow  the 
NVNG  MSS  rules  for  annual  reporting 
requirements  for  this  service,  as 
proposed  in  the  Notice  and  supported 
by  most  parties.  Every  licensee  must 
provide  an  annual  report  fully 
describing  the  status  of  its  construction, 
system  loading  and  any  outages  or 
malfunctions  that  have  occurred  during 
the  reporting  period.  These  reports  will 
be  required  on  June  30  of  each  year. 

195.  Although  several  applicants 
argue  that  the  information  requested  is 
either  too  burdensome  or  too 
proprietary  in  nature  for  dissemination, 
we  believe  this  informatit«i  is  needed  to 
allow  us  to  evaluate  whether,  and  to 
what  extent,  the  spectrum  is  being  used 
and  to  monitor  construction  progress. 
Licensees  may  request  confidentiality 
for  any  portion  of  their  report,  pursuant 
to  §  0.459  of  the  Commission's  rules,  47 
CFR  0.459.  As  proposed  in  the  Notice, 
we  will  also  require  that  each  hcensee 
to  certify  to  us  within  ten  days  of  the 
date  of  any  milestone  requirement  that 
the  milestone  was  met  or  to  advise  us 
that  it  was  not. 

5.  Distress  and  Safety  Communications 
196.  Although  Big  LEO  appficants  did 
not  indicate  that  they  plan  to  use  their 
systems  for  extensive  distress  and  safety 


communications,  we  recognized  in  the 
Notice  that  because  these  systems  have 
position  determination  capiability.^M 
they  have  the  potential  to  complement 
existing  search  and  rescue  (SAR)  and 
disaster  response  services.  Further, 
although  we  recognize  that  Big  LEO 
services  cannot  be  used  in  fieu  of 
distress  beacons,  such  as  satellite 
emergency  position  locator  transmitters 
or  emergency  indicator  radio  beacons, 
that  are  required  to  be  carried  by 
international  agreement  or  statute.^sa 
Big  LEO  system  operators  have  certain 
obligations  relating  to  maritime  distress 
communications  under  sections  321(b) 
and  359  of  the  Communications  Act.  47 
U.S.C.  321(h),  359.264  Other  than  these 
mandated  requirements,  we  did  not 
propose  to  require  Big  LEO  systems  to 
provide  search  and  rescue  or  disaster 
response  communications  as  a  general 
service  offering.  We  staled,  however, 
that  we  expected  that  any  satelUte 
licensee  that  chose  to  offer  emergency  or 
safety  communications  services  will 
coordinate  its  effort  with  the 
appropriate  search  and  rescue 
organizations.  26*  These  requirements 
were  contained  in  proposed  rule 
§25.143(1). 

197.  Mr.  Bernard  Tnidell  (Trudell) 
states  that  in  cases  of  emergency  all 
MSS  providers  should  be  required  to 
comply  with  standards  and  call  routing 
that  will  ensure  the  safety  and  well 
being  of  the  pubUc.2«6  Additionally, 
Trudell  states  that  most  MSS  providers 


•''"  Motorola  would  require  a  ground  segment 
covering  75%  of  the  world's  population  and  75% 
of  the  world's  land  area  within  six  years  of  initial 
system  authorizatioiL 


"^See  para.  104,  supra. 

"'Compulsory  equipment  carriage  requirements 
are  (Kteblished  in  portions  of  lheCommi*sic,n's 
rules  as  well  as  by  statute.  See,  e.g,  47  O-T?  B0.801. 
ef  seq.;  Ch.  IV,  International  Convention  on  the 
Safely  of  Life  at  Sea,  32  U.S.T.  47,  T.LA.S  9700 
(1974). 

»*"Speciric8ll.v,  Section  321  of  the 
Corrsniunications  Act,  47  U.S.C  §  321.  requirroi, 
inter  alio,  that  all  radio  stations  including 
Govtt.-nment  stations  and  foreign  ship  suiions 
within  U.S.  territorial  waters,  give  absolute  priority 
to  redio  communications  or  signals  relating  to  ships 
In  distress.  Section  359  of  the  Communications  Act, 
47  U.S.C.  359,  requires,  inter  alia,  that  U.S  ships 
that  encounter  dangers  to  navigation  such  as, 
dangerous  ice  or  winds  whose  force  is  10  or  above 
on  the  Beaufort  scale  must  transmit  such 
Infprnwtion  to  ships  in  the  vicinity  and  aulhonties 
on  land.  Section  359  also  prohibits  ships  or  mobile 
stations  from  cha.-ging  for  transmitting  mesivnges 
related  to  dangers  to  navigation. 

""  For  example,  the  Interagency  Committee  en 
Snarch  and  Rescue  (ICSAR)  is  composed  of 
representatives  from  seven  Federal  Agencies. 
including  the  FCC  and  has  search  and  rescue 
responsibilities  in  the  United  Sutea.  Any  satellite 
operator  offering  emergency  services  within  the 
United  States  shou'd  coordinate  the  establishment 
of  emergency  services  and  procedures  for  its  use 
with  this  organization.  Si.milar  procedures  should 
be  developed  with  all  other  domestic  and 
international  search  and  rescue  organizations  so 
that  coordinated  rescue  operations  can  be  quicUy 
pfiected  in  the  geographic  area  of  ooncRm. 

""'Tri>dell  Comments  at  4. 


indicated  that  they  would  provide 
distress  and  safety  services  in  part  as 
justification  for  license  authority.^' 
Trudell  concludes  that  the  Commission 
should  require  MSS  providers  to 
address  these  issues.  The  U.S.  Coast 
Guard  (Coast  Guard)  states  that  it  will 
depend  increasingly  on  9-1-1  type 
services  and  caller  ID  for  its  SAR 
operations  and  to  prevent  hoaxes.  It 
requests,  therefore,  that  Big  LEO 
systems  be  required  to  provide  standard 
location  and  caller  ID  information.^^ 
Several  commenters  expressed  similar 
opinions  stating,  generally,  that  the 
Commission  should  require  that  Big 
LEO  systems  be  required  to  provide 
standardized  information  that  would 
identify  the  caUing  party,  give  the 
calling  party's  location  and  route 
emergency  messages  to  an  appropriate 
emergency  organization.^®*  The 
Interagency  Committee  for  Search  and 
Rescue  2'o  (ICSAR)  noted  all  proposed 
Big  LEO  providers  had  stated  that  their 
systems  will  be  available  for  distress 
and  safety  communications  and 
recommends  that  the  Commission 
develop  requirements  to  ensure  that 
MSS  systems  meet  public  safety 
needs.  2^'  ICSAR  also  recommends  that 
these  issues — standardized  location, 
caller  ID  and  routing  of  emergency  or 
distress  calls — be  addressed  in  a 
separate  rule  making.^^^  i^g  National 
Emergency  Number  Association  states 
that  the  Commission  should  adopt  a 
rule  to  require  that  licensees  of  Big  LEO 
systems  cooperate  in  the  provision  of 
National  Security  and  Emergency 
Preparedness  (NS/EP) 
communications.'^' 

198.  LQP  states  that  it  supports  the 
Commission's  proposed  rule  regarding 
distress  and  safety  communications  and 
in  principle  its  obligation  regarding 
distress  communications,  but  opposes 
having  to  provide  search  and  rescue  or 
disaster  response  communications  as  a 


«'  Id  at  2.     = 

'**  Coast  Guard  Comments  at  1. 

'•"See,  e.g..  Comments  of  the  National 
Association  of  EMS  Physicians  at  1;  Comments  of 
the  Taxaa  Advisory  Commission  on  State 
Emergeacy  Coaununications  at  2.  Reply  Comments 
at  2;  Reply  Comments  of  the  National  Institute  for 
Uri>an  Search  and  Rescue  at  2  and  3:  and  Reply 
Comments  of  the  National  Emergency  Number 
.\ssociation  at  3. 

^'0  ICSAR  is  made  up  of  representatives  from 
seven  Federal  agencies  including  the  Federaj 
Communications  Commission.  This  Committee  has 
search  and  rescue  responsibilities  under  the  United 
Stales  National  Search  and  Rescue  Plan. 

>"  ICSAR  Reply  CommenU  at  2. 

'"2  Id.  See  also  Summary  of  Pertinent  Comments 
attached  to  ICSAR's  Reply  comments  for  a  summary 
of  issues. 

"^  National  Communications  System  Comments 
dt"8. 


gei  eral  service  offering.*^*  LQP  stated 
tha  t  the  Commission  should  follow  its 
de<  ision  reached  in  the  Little  LEO 
pre  ceeding.'^'  Motorola  states  that  it 
do(  ts  not  object  to  the  proposed  rule  and 
nol  Bs  thgt  consistent  with  the 
Coi  nmission's  decision  in  the  Little  LEO 
pre  ceeding,  the  Commission  did  not 
int  md  to  require  that  Big  LEO  MSS 
lic(  nsees  show  specific  means  of 
int  srconnection  to  route  distress  calls 
an  I  did  not  intend  for  big  LEO  MSS 
sta  ions  to  be  used  in  lieu  of  emergency 
bei  cons  required  to  be  carried  by 
int  jmational  agreement  or  statute.'^" 
M(  torola  strongly  opposes  the 
im  josition  of  a  specific  technfcal  model 
for  the  9-1-1  interconnection  and 
loc  ition  information  delivery. '^^ 

99.  Many  of  the  Big  LEO  appUcants 
aclpowledge  that  they  may  carry 
di!  tress  and  safety  or  disaster  response 
coi  nmunications.  They  argue  that  this 
wc  uld  be,  however,  no  different  than 
the  capability  of  cellular  radios  today  or 
fut  ure  personal  communications  , 

sei  vices  that  may  be  used  in  the  event 
of  I  distress  or  an  emergency.  In  the 
Nc  lice,  we  reminded  licensees  of  their 
ob  igations  under  the  Communications 
Ac  t  regarding  distress  communications 
cui  1  noted  the  potential  for  such  systems 
to  :omplement  existing^  services,  but, 
ah  0  recognized  that  Big  LEO  systems 
art  not  intended  to  replace  existing 
international  safety  services.  Further, 
tht  Commission  has  begun  to  examii^ 
mi  tters  related  to  enhanced  9-1-1 
ca  lability  including  position  locations 
in  PCS,  cellular  and  other  mobile 
sei  vices  in  a  recently  initiated  rule 
mi  king.278  vVe  are,  therefore,  denying 
CO  nmenters  requests  that  the 
Cc  tnmission  require  caller  ID, 
stj  ndardized  position  information  and 
au  omatic  routing  for  distress  and  safety. 
CO  nmunications  or  disaster  response 
CO  nmunications.  We  will  address  those 
is!  ues  in  our  rulemaking  proceeding  on 
en  lanced  9-1-1  capability ,^''8  and  we 
wi  [1  adopt  section  25.143(f) 
su  jstantially  as  proposed. 

JOO.  We  also  noted,  however,  that  we 
ex  lected  any  satellite  licensee  that 
ch  3se  to  offer  emergency  or  safety 
CO  [nmunications  to  coordinate  with 
af  jropriate  SAR  organizations.^oo  No 


commenters  opposed  this  suggestion 
and  we  are  adding  it  to  the  proposed 
rule. 

201.  Comsat  states  that  because  of  the 
critical  nature  of  distress  and  safety 
communications  to  the  maritime 
community  and  the  extensive 
international  effort  that  is  underway  to 
implement  the  Global  Maritime  Distress 
and  Safety  System  (GMDSS),28i  the 
Commission  should  determine  the 
extent  to  which  applicants  for  Big  LEO 
systems  will  provide  distress  and  safety 
communications  and  participate  in  the 
GMDSS.282  Mobile  Datacom  requests 
clarification  of  the  proposed 
requirement  for  position  determination 
capability  for  Big  LEO  systems  related  to 
distress  communications. 'b* 
Specifically,  it  requests  that  the 
Commission  clarify  whether  Big  LEO 
systems  will  be  permitted  to  arrange  for 
radio  determination  satellite  service 
(RDSS)  from  companies  such  as  Mobile 
Datacom.  28*. 

202.  As  we  noted  in  paragraph  86  of 
the  Notice,  Big  LEO  systems  may  not  be 
used  in  lieu  of  emergency  beacons 
required  to  be  carried  by  statute  or 
treaty.  In  response  to  Comsat's  request, 
we  note  that  Big  LEO  systems  cannot 
now  be  used  to  comply  with  the 
requirements  of  the  GMDSS.  The 
requirements  for  GMDSS  equipment 
and  the  approval  process  are  contained 
in  §§80.1101  and  80.1103,  respectively, 
of  the  Conunission's  Rules.  2"  There  are, 
however,  no  restrictions  prohibiting  any 
Big  LEO  system  from  carrying  distress 
and  safety  communications  on  an 
ancillary  basis.  Finally,  in  response  to 
Mobile  Datacom 's  request  for 
clarification  of  whether  position 
determination  information  can  be 
supplied  by  an  RDSS  licensee,  we 
proposed  that  Big  LEO  systems  be 
capable  of  determining  the  position  of  a 
user  transceiver,  but  did  not  specify 
how  licensees  have  to  derive  the 


'  '*  LQP  Comments  at  1 16.  Reply  Comments  at  94 
Se  '  also  Comments  of  TRW  at  193  and 
Co  istellation  Reply  Comments  at  54. 

"See  NVNG  MSS  Order,  note  48.  supra,  at  a458 
'*  Motorola  Comments  at  68. 

'  "  See  Motorola  Reply  Comments  at  54-55. 

'  "See  Second  Report  and  Order,  Gen.  Docket  No. 
90  -314. 8  FCC  Red  7700  (1993).  at  para.  139.  Notice 
of  >Toposed  Rulemaking  in  OC  Docket  No.  94-102. 
FC  :  94-237  (adopted  September  19. 1994) 
(Ef  hanced  9-1-1  Notice).  ^ 

■"See  Notice,  note  2,  supra,  at  para.  86. 


2*<  Certain  U.S.  ships  are  required  to  carry  radio 
equipment.  Carriage  requirements  are  established 
by  statute,  treaty  and  in  the  Commission's  Rules. 
See,  Sections  351  through  386  of  the 
Communications  Act  of  1934, 47  U.S.C.  351-386; 
Amendments  to  the  1974  SOLAS  Convention 
concerning  Radiocommunication*  for  the  Global 
Maritime  Distress  and  Safety  System,  Ch.  FV, 
International  Convention  for  the  Safety  of  Life  at 
Sea.  32  U.S.T.  47.  T.I.A.S.  9700  (1974);  and  subparts 
Q,  R.  S,  T  and  W  of  the  Commission's  Rules,  47  CFR 
subparts  Q,  R.  S.  T  and  W. 

z»2  COMSAT  Comments  at  14. 

^"  Mobile  Datacom  apparently  believes  that  the 
Commission  proposed  a  requirement  for  position 
information  because  of  the  requirements  in  the 
Communications  Act  related  to  distress  and  safety 
communications.  The  proposed  requirement  for 
position  information  is,  however,  related  to 
interference  protection  for  the  radio  astronomy 
service. 

***  Mobile  Datacom  Comments  at  14. 

z*""  See  47  CFR  80.1101  and  80.1103. 
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position  infonnatian.  We  beheve  that 
decision  is  best  left  to  the  system 
provider.  In  conclusion,  we  are 
clarifying  the  language  in  Section 
25.143(f)  r^arding  a  licensee's 
responsibility  to  protect  distress 
communications  and  to  make  clear  that 
although  it  is  the  licensee's 
responsibility  to  determine  position 
information  of  transceivers  that  we  are 
not  prescribing  how  this  must  be 
accomplished.  2^ 

6.  Other  Reqiiirements 

203.  A«  proposed  in. the  Notice  and 
without  objection  from  any  interested 
parties,  we  will  adopt  a  specific  rule 
that  prohibits  any  licensee  from  selling 
a  bare  license  for  a  profit.^*'  This 
provision  is  critical  to  discourage 
speculators  and  to  prevent  unjust 
enrichment  of  those  who  do  not 
implem^.Qt  their  proposed  systems.  This 
provision  is  not  intended  to  prevent  the 
infusion  of  capital  by  either  debt  or 
equity  financing,  but  any  such 
transaction  will  be  monitored  to  ensure 
that  it  does  not  constitute  an  evasion  of 
our  anti-trafficking  provision.  ^^  This 
rule,  however,  will  not  apply  if  aucUons 
are  implemented.  It  is  not  intended  to 

Erohibit  applicants  who  obtain  licenses 
y  competitiTe  bidding  from  negotiating 
post-auction  resale  transactions. ^m 

204.  In  the  Notice,  we  also  requested 
comment  on  whether  any  additional 
public  service  requirements  should  be 
imposed  on  Big  LEO  licensees.  Those 
favoring  such  a  requirement  were 
instructed  to  provide  an  analysis  of  the 
utility  of  Big  LEO  systems  to  provide 
these  services  and  an  analysis  of  the 
existing  systems  used  to  provide  these 
services,  including  their  costs.  Several 
commenters  recognize  the  important 
potential  of  MSS  for  educational  and 
public  service  use«.2«»  The  Corporation 
for  Public  Broadcasting  (CPB).  for 

»•  TKW  state*  that  Big  LEO  system  licensee* 
operating  on  U.S.  territorial  waters  are  required  to 
give  priority  to  distress  communications.  See  TRW 
Comments  at  194.  Motorola  stated  that  the 
requirements  of  proposed  rule  section  25.143(f) 
would  apply  only  for  MSS  staUons  used  to  comply 
with  an  international  ag,-eement  or  statute.  See 
Motorola  Commentt  at  68  and  Reply  ConunenU  at 
58, 

»"See  Notice,  note-e,  rjpro,  at  para.  84. 

"•  Motorola  is  concerned  that  one  applicant 
might  prop  up  another  simply  to  guarantee  access 
to  the  maximum  possible  spectrum  by  CDMA 
operations.  This  concem  can  be  appropriately 
addressed  as  a  real  party  in  interest  question  if  the 
I.'wue  arises.  Motorola's  speculation  about  a  possible 
future  occurrence  doe«  not  warraAt  further 
consideratioo  or  action  at  this  tioie. 

"•See  para.  06,  supra. 

"".See  Joint  Comments  of  the  Association  of 
America's  Public  Television  Stations  and  Public 
Broadcasting  Service  at  2:  Common's  of  National 
Public  Radio  at  2;  Comments  of  the  Coiporation  for 
Public  Broedcasting  at  2-3. 


example,  discusses  the  promise  of  Big 
LEO  systems  to  provide  educational 
services  to  those  in  remote  areas  and  to 
allow  users  throughout  the  world  to  take 
"electronic  field  trips."  CPB  urges  that 
to  ensure  public  access  to  these  services, 
the  Commission  should  require 
licensees  to  make  their  systems 
available  to  educators  and  students  at 
preferential  rates.  It  further  argues  that 
even  if  the  Commission  does  not 
mandate  a  rate  prefsrence  in  this 
proceeding,  it  should  consider  imposing 
such  a  requirement  in  a  variety  of  other 
services. 

205.  None  of  the  LEO  applicants 
support  a  mandatory  service  or 
preferential  rate  requirement  Ellipsat 
notes  that  MSS  systems  are  unsuitable 
for  providing  the  envisioned  services. 
According  to  Ellipsat,  Big  LEO  systems 
have  inherently  low  data  rates  and 
cannot  supply  the  high  bandwidth 
required  to  support  the  contemplated 
educational  aervicea  without  drastically 
absorbing  MSS  capacity.2»i  Motorola 
further  argues  that  requiring  Big  LEO 
operators  to  dedicate  a  portion  of  their 
capacity  to  non-revenue  generating 
activities  would  undidy  constrain  MSS 
systems  and  would  handicap  them  in 
their  ability  to  compete  with  other 
wireless  servides  and  with  foreign  MSS 
providers.2»2  XRW  and  Motorola  argue 
that  none  of  the  proponents  of  such  a 
requirement  have  provided  a  detailed 
analysis  of  existing  systems  and  costs, 
as  required.  In  the  alM»nce  of  this 
analysis,  they  conclude  that  there  is  no 
basis  upon  which  the  Commission 
could  impose  public  service 
requirements.293 

206.  In  light  of  the  service  hardships 
alleged  by  the  system  proponents,  we 
beheve  that  a  strong  demonstration  of 
need  and  feasibility  is  required  prior  to 
adopting  specific  public  service 
requirements  for  Big  LEO  systems.  We 
agree  with  Motorola  and  TRW  that  there 
is  not  sufficient  information  in  this 
record  to  support  such  requirements  at 
this  time. 

207.  The  National  Communication 
Systems  (NCS)  beUeves  that  Big  LEO 
licensees  should  be  required  to 
cooperate  in  providing  national 
security/emergency  preparedness 
services  (NS/EP)  and  that  any     - 
discussion  of  technical  requirements  for 
Big  LEO  systems  should  address 
survivable  and  endurable 
communications.  NCS  does  not  propose 
specific  rules  but  Instead  requests  that 
the  Commission  consider  these  issues  In 


its  report  and  order.  We  note  that  the 
Commission  has  chartered  a  federal 
advisory  committee,  the  Network 
ReUability  Council  (NRC),  to  consider 
whether  and  to  what  extent  essential 
services,  including  emergency  9-1-1 
service,  health,  safety  and  other 
emergency  communications  services, 
are  compromised  during  network 
outages.i"^  Tlie  NRC  agreed  that 
national  security  would  be  included 
within  the  topic  of  emergency  sen'ices 
pursuant  to  its  charter. ««»  We  further 
note  that  on  September  19, 1994  the 
Commission  adopted  a  Notice  of  Inquiry 
requesting  comment  on  the  extent  to 
which  mobile  radio  services,  including 
LEO  MSS.  should  be  required  to  meet 
compatibility  requirements  with  9-1-1 
ser\-ices.*««  The  Commission  will 
consider  issues  regarding  the 
availability  of  reliable  emergency 
services  in- these  proceedings. 

F.  h4obne  Earth  Station  Licensing 

208.  In  the  Notice,  the  Commission 
proposed  a  licensing  procedure  for  the 
earth  station  segment  of  the  satellite 
system.  VVe  indicated  that  the  ground 
segment  will  be  comprised  of  central 
fixed-earth  "gateway"  stations  (grating 
in  the  feeder  link  frequency  bends, 
mobile  user  transceiver  imits  operating 
in  the  mobile  satellite  frequency  bands, 
and  tracking,  telemetry  and  command 
(TT&C)  earth  stations  operating  in  eitht^r 
the  feeder  link,  mobile  service  or  spare 
bands.  We  proposed  to  license  gateway 
and  TT&C  stations  as  fixed-satellite 
earth  stations  under  Part  25.  In  addition, 
we  proposed  a  blanket  licensing 
approach  for  the  user  transceivers. 
Under  this  approach,  a  service  vendor, 
which  may  or  may  not  be  the  space 
station  licensee,  would  hold  the 
authorization  and  would  be  responsible 
for  a  specified  number  of  technically 
identical  transceiver  units.  Blanket 
applications  would  include  a 
demonstration  that  the  operation  of 
transceivers  will  not  interfere  with  other 
authorized  users.  License  term  would  be 
ten  years  from  date  of  grant  and  requests 
for  additional  units  would  be  treated  as 
minor  license  modifications.'"'  In 
addition,  we  proposed  that  an  end  user 
be  required  to  obtain  authorization  of 
the  space  station  operator  before  the 
user  may  transmit  to  that  system  and, 
that  once  access  authority  is  obtained, 
the  operations  of  that  transceiver  would 
fall  under  the  blanket  earth  station 


*»'  Ellipsat  Reply  CommenU  at  38. 
'"  Motorola  Reply  Comments  at  58. 
»'  TRW  Reply  ConunanU  at  95:  Motorola  Reply 
Comments  at  59. 


»■«  Sea  59  FR  31246  (Juna  17. 1994). 

»«  S<»e  Minutes  of  the  Network  Reliability 
Council  Meeting,  July  6,  19JH. 

^See  Enharxed  9-1-1  Notica.  oote  278,  supra. 

*"  See  proposed  §§  25. 1 1 5(d).  25. 1 30(b). 
25.133(b),  25.136,  and  25.213. 
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license  of  the  space  station  operator  or 
the  vendor.  Our  proposed  rules  would 
not  preclude  bilateral,  govemment-fo- 
govemment  discussions  regarding 
international  roaming  arrangements. 
They  would  also  permit  roaming  into 
the  United  States  oy  users  having 
technically  compatible  transceivers 
designed  to  operate  with  U.S.  licensed 
systems  and  once  authorized  to  access 
a  U.S.  system,  a  roaming  user's 
transceiver  operations  would  Call  within 
the  blanket  license  of  the  satellite 
operator  or  the  service  vendor.  The 
regulatory  treatment  of  earth  station 
licensees  providing  commercial  mobile 
radio  services  would  be  as  common 
carriers.**" 

209.  The  comments  received  in 
response  to  our  proposals  were 
favorable  '**  ana  thus  we  will  adopt  the 
rules  substantially  as  proposed. 
Constellation  and  Motorola,  suggested 
several  minor  clarifications  to  the  final 
rules  and  we  will  adopt  these 
suggestions.""  We  will  not,  however, 
adopt  at  this  time  a  complete  revision  of 
§  25.115.  Applications  for  Earth  Station 
Authorizations,  as  suggested  by 
Motorola.  If  experience  with  these 
licensing  procedures  indicates  that  this 
rule,  as  it  applies  to  the  Big  LEO  service, 
needs  to  be  amended,  we  will  consider 
doing  so  at  a  later  time.^"^ 

G.  International  Issues 

1.  Coordination 

210.  As  we  stated  in  the  Notice,  non- 
geostationary  mobile  satellites,  in  their 
orbits  around  the  world,  will  pass  over 
all  countries.  Because  these  systems 
provide  global  coverage,  each  will 
require  global  coordination.  As  with  all 
satellite  services,  each  Big  LEO 
applicant  and  licensee  will  be  required 
to  provide  the  Commission  with  all 


'^See  Notice,  note  2.  supra,  at  paras.  8a-90. 

"•See  e.g..  Comments  of  TRW,  Inc.  and  Comsat 
Corporation. 

""These  include  adding  to  §  2S.llS(d)(3)  the 
words  "if  not  already  licensed  under  this  subpart" 
to  clarify  that  gateway.  TT&C  and  Network  Control 
earth  stations  can  be  licensed  under  other 
procedures;  adding  to  §25. 120(e)  language  relating 
to  renewals  and  cut-off  periods;  clarifying 
§  2S.136(b)  to  distinguish  between  authorization  of 
a  particular  unit  and  use  of  the  system:  clarifying 
§  25.130(b)  to  recognize  speciGc  procedures  for 
NVNG  MSS  transceiver  units;  and  clarifying 
$  25.136(a)  to  include  cockpit  communications. 

X"  Other  than  §  25.213(b).  we  will  not  adopt 
specific  technical  requirements  for  Big  LEO 
transceivers  at  this  time.  These  requirements  are 
being  oamtUand  in  domestic  and  international  fora 
and  will  ba  codified,  if  necessary,  when  earth 
station  appUcitioiu  have  been  filed.  We  note  that 
user  transceivers  will  be  required  to  comply  with 
all  applicable  domestic  and  international  standards 
governing  their  operations,  including  the 
radiofrequency  radiation  levels  recommended  by 
the  American  National  Standards  Institute  (ANSI!. 
See  47  CFR  1.1.1307(b). 
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2il.  Furthermore,  the  ITU  (WARC- 
92)  las  adopted  Resolution  46  to  govern 
the  :oordination  of  mobile  satellite 
syst  sms  in  this  frequency  band.  This 
pnx  »dure  assures  that  worldwide 
coordination  is  accomplished  in  a 
manner  that  requires  both  the 
adrainistration  proposing  the  system 
and  the  administration  that  is  affected 
by  the  planned  system  to  cooperate  in 
resolving  coordination  difficulties.^"' 
We  agree  with  LQP  and  TRW  that 
successful  coordination  imder 
Resolution  46  is  not  a  prerequisite  for 
licensing,  launching  and  operating  these 
jms.'"^  We  note,  however,  that  until 
successfully  complete  coordination 
cannot  cause  harmful  interference 
ler  primary  services  operating  in 
theie  frequency  bands,  nor  can  they 
claip  protection.  We,  however,  wiU 
follow  the  coordination  procedures 
preicribed  by  the  ITU  and  will  work 
witn  the  global  community  to  promote 
motile  satellite  services  through  the 
development  of  sharing  techniques  and 
thejexploration  of  other  technical 
issues."'  Moreover,  as  we  stated  in  our 
Nokce.  we  will  continue  to  require  our 
licoisees  to  meet  both  their 
international  obligations  and  any 
national  requirements  imposed  by  other 
Uconsing  administrations  regarding 
oparations  within  their  territories. '°* 
Wei  continue  to  beheve  that  decisions 
rel)  ting  to  the  implementation  of  Big 
LEO  service  within  a  country's  territory 
will  remain  within  that  country's 
juri  sdiction  and  control. 

2 12.  In  the  Joint  Proposal,  the  parties 
sta  e  that  the  Commission  should 
est  iblish  a  global  band  segmentation 


'a'S€e47CFR25.ni(b). 

"  I  ITU  Resolution  No.  46  (WARC-92.  Res.  46) 
stall  s  that  "(alffected  administrations,  as  well  as  the 
adn  inistration  seeking  coordination,  stiall  make  all 
posi  ible  mutual  efforts  to  overcome  the  difficulties 
in  a  manner  acceptable  to  the  parties  concerned." 

J« '  See  LQP  Comments  at  1 17  and  TRW 
Con  ments  at  196.  However,  as  we  stated  in  our 
Not  ce.  if  a  licensee  has  not  completed  coordination 
pries'  to  launch,  it  must  operate  on  a  non- 
interference basis  with  respect  to  authorized  users. 
Seelntemational  Radio  Regulation  (RR)  342. 

'^  Indeed,  the  United  States  participates  actively 
in  lyU-R  Study  Croups  2, 4  and  B,  all  of  which  are 
exainining  issues  ttiat  address  sharing  and 
coordination  of  MSS  systems. 

^4*  To  the  extent  a  licensee  does  not  desire  to 
metft  a  national  requirement  of  a  licensing 
adrainistration  within  its  territory,  it  may  refrain 
froita  providing  service  to  that  particular 
adr  [inistration.  See  TRW  Comments  at  196. 


sharing  plan  different  than  the  spectrum 
domestic  spectrum  plan.  Specifically, 
the  parties  state  that  outside  of  North 
America,  CDMA  MSS  licensees  should 
be  limited  to  operating  their  systems 
over  9.75  MHz  of  spectrum  at  1610- 
1619.75  MHz  and  Uiat  the  TDMA  MSS 
licensee  should  be  limited  to  operating 
its  system  oner  6.75  MHz  of  spectrum  at 
1619.75-1626.5  MHz.  According  to  the 
Joint  Proposal,  all  U.S.  international 
coordination  activity  should  be  based 
either  on  the  domestic  band 
segmentation  plan  we  are  adopting 
today,  or,  outside  North  America,  on  the 
proposed  global  plan.  In  addition,  the 
parties  to  the  Joint  Proposal  request  the 
Commission  to  prohibit  MSS  licensees 
from  seeking  or  accepting  an  exclusive 
assignment  in  the  1.6  GHz  band  that 
would  preclude  other  MSS  systems 
frt>m  providing  service  in  any  foreign 
country.  LQP  objects  to  these  proposals, 
stating  that  they  could  be  construed  as 
preempting  other  nations'  sovereign 
decisions. 

213.  We  will  not  impose  a  global  band 
sharing  plan  on  U.S.  licensees  at  this 
time.  The  four  parties  to  the  Joint 
Proposal  have  not  given  any 
justification  for  doing  so,  and  one 
applicant  specifically  opposes  the 
imposition  of  such  a  plan.  We  have  no 
evidence  on  the  record  before  us  of 
imminent  coordination  conflicts  among 
the  applicants  beyond  U.S.  borders. 
Neither  is  it  clear  at  present  that 
operating  constraints  designed  to 
accommodate  our  domestic  licensees 
will  provide  eithercecessary  or 
effective  in  other  jurisdictions.  Perhaps 
most  importantly,  we  do  not  believe  it 
is  appropriate  for  the  United  States  to 
impose  global  band  sharing  restrictions, 
that  directly  impact  the  ability  of  other 
countries  to  access  these  systems  as  they 
see  fit,  absent  indications  from  these 
countries  regarding  their  plaimed  use  of 
these  frequency  iMmds.  Accordingly,  we 
will  not  mandate  a  band  sharing  scheme 
to  be  followed  beyond  U.S.  borders. 

2.  EC  Concerns 

214.  The  Delegation  of  the  European 
Commission  (EC)  is  concerned  that  the 
proposals  in  the  Notice  are  based  purely 
upon  domestic  U.S.  interests  despite  the 
global  nature  of  the  proposed  systems 
and  services.  Specifically,  the  EC  alleges 
that  the  Notice:  (1)  Fails  to  take  into 
account  proposed  non-U.S.  or  future 
systems,  their  access  to  the  U.S.  market 
and  use  of  spectrum  in  the  U.S.;  (2) 
indicates  an  intention  to  extend  Section 
310  restrictions  to  the  proposed  systems 
inhibiting  potential  European 
investment;  (3)  advances  trade  and 
industrial  pohcy  arguments  underlining 
the  importance  of  the  proposed  systems 


to  the  U.S.  economy  and  U.S. 
leadership;  (4)  proposes  unilateral 
solutions  to  orbit,  frequency  and 
coverage  issues  that  are  global  in  nature; 

(5)  fails  to  discuss  requirements  to  effect 
the  satisfactory  apphcation  of 
Resolutions  46  and  70  of  WARC-92;  and 

(6)  fails  to  address  issues  related  to  the 
2  GHz  band.  The  EC  states  that  the 
regulatory  approach  that  we  proposed 
raises  global  regulatory  and  trade  issues 
and  that  the  U.S.  should  not  proceed 
vfith  its  domestic  licensing  process  until 
it  consults  with  foreign  aehninistrations. 

215.  We  agree  that  the  proposed 
systems  have  international 
ramifications.  Many  of  these  are  or  will 
be  addressed  in  appropriate 
international  fora  and  in  ITU  satellite 
coordination  activities.  Others  may  be 
appropriate  for  bilateral  Gonsukations  of 
the  nature  sought  by  the  EC.  However, 
we  do  not  agree  that  the  U.S.  domestic 
licensing  process  must  await  final 
resolution  of  these  issues. 

216.  We  find  delaying  the  U.S. 
licensing  process  is  unacceptable. 
Delaying  our  regulatory  process  would 
delay  the  improved  cxmumuucations 
and  ectmomic  growth  that  B^  LEO 
services  will  cisate.  TImm  benefiu 
would  be  developed  both  for  citizens  of 
the  United  States  and  all  other  countries 
that  may  choose  to  pertici|>ate  in 
rendering  these  services.  Such  a  delay 
would  also  harm  developing  countries 
by  limiting  their  opportrmity  to  improve 
their  commimications  infrastructure. 
The  imceriainty  associated  with  delay 
could  also  adversely  impact  the  viability 
of  the  proposed  systems  in  the  financial 
markets  and  the  abiUty  of  the  applicants 
to  attract  additional  investors.  U.S. 
apphcants  have  already  invested 
significant  resources  in  research  and 
development,  satelfite  design,  marketing 
and  participation  in  ITU  meetings  and 
conferences.  Even  if  the  United  States 
were  to  delay  its  licensing  process,  it  is 
imclear  how  the  EC  proposes  to  resolve 
the  issues  it  has  identified,  resulting  in 
open-ended  delay.  Further,  the  EC's 
criticism  of  our  proposals  is  not 
accompanied  by  recommendations. 
Indeed,  it  is  not  clear  that  the  EC  is  yet 
in  a  position  to  speak  authoritatively  for 
its  member  countries.  We  do  not  believe 
that  an  indefinite  delay  in  the  U.S. 
regulatory  process  under  such 
circumstances  is  warranted. 

217.  It  is  also  clear  that  we  do  not 
need  to  delay  the  domestic  ficensing 
proceeding  until  international 
agreements  are  finalized.  Regardless  of 
our  domestic  decisions,  each 
administration  will  retain  the  right  to 
license  gateway  earth  stations  and 
mobile  earth  stations  needed  to  provide 
service.  In  addition,  U.S.  licensees  will 


be  subject  to  ITU  recommendations  and 
coordination  procedures.  Further,  the 
United  States  is  working  writh  the  ITU 
Radio  Communications  sector  to 
develop  standards  applicable  to  LEO 
systems.  However,  we  seek  to  leave 
system  design  and  service  offerings  to 
the  hcensees  as  much  as  possible  in 
order  to  encourage  technological 
innovation,  to  promote  rapid 
implementation  of  Big  LEO  services  and 
to  maximize  consumer  choice. 
Therefore  it  is  in  the  interest  of  the 
United  States  government  and  U.S. 
system  operators  to  seek  globally 
acceptable  standards  and  we  will  strive 
to  do  so.  We  disapee  with  the  EC  that 
we  ale  not  taking  into  account  projects 
envisaged  outside  the  United  States  and 
future  global  systems  that  might  use  the 
spectrum.  In  the  Notice,  we  noted  that 
all  U.S.  satellite  systems  are  subject  to 
mj  coordination  procedures,  ^o^  Thus, 
U.S.-licensed  operators  are  required  to 
coordinate  their  proposed  systems  with 
countries  whose  existing  services,  or 
whose  possible  future  MSS  systems, 
might  be  affected.  Regardless  of  the 
spectrum  Ucensing  arrangement  within 
the  United  States,  we  would  work  with 
afiected  administrations  to  resolve  any 
spectrum  sharing  or  technical  issues. 
Further,  we  are  not  precluding  access  to 
the  U.S.  market.  We  beheve,  however, 
that  subject  is  more  appropriately 
handled  through  bilateral  discussions 
(as  the  EC  contemplates)  and  the  ITU 
coordination  process. 

218.  In  addition,  we  are  not  seeking 
to  extend  §  310  restrictions  on  the 
proposed  systems  with  the  intention  of 
inhibiting  European  investment,  to  fact, 
§  310(b)  restrictions  will  not  necessarily 
apply  to  the  systems  because  we  are  not 
requiring  them  to  operate  on  a  common 
carrier  basis.3«»  This  poUcy  will  permit  . 
mvestment  by  European  mdustry  and 
other  non-government  interests.  Some  of 
the  proposed  systems  already  anticipate 
significant  non-U.S.  investment  and 
continue  to  seek  additional  such 
participation.  We  recognize 
multinational  participation  as  an 
^integral  part  of  developing  a  global 
system. 

219.  With  regard  to  the  EC's  concern 
that  we  are  advancing  trade  and 
industrial  pohcy  aigiunents  by  moving 
ahead  with  the  proposed  systems,  we 
note  that  a  report  prepared  by  PKMG 
Peat  Marwick  on  behalf  of  the  European 
Commission  suggests  that  (with  regard 
to  Europe),  —  •  •  the  j/n/nedjare 
priority  is  international  trade  and  policy 


**'  Notice,  not  2,  supia,  at  para.  91. 
••"•See  paras.  171-181,  supra. 


issues;"  ^oo  the  very  issues  the  EC 
accuses  the  United  States  of  advancing. 
Notwithstanding  the  EC's  views,  the 
United  States  has  every  right  under 
established  ITU  procedures  to  move 
forward  with  licensing  systems  that  are 
necessary  to  satisfy  domestic  demand 
for  new  commimication  services.  Other 
administrations  have  the  right  to  decide 
whether  these  or  any  other  non-U.S. 
Ucensed  systems  will  operate  in  their 
countries  and  whether  to  participate  in 
the  provision  of  services.  Participation 
in  providing  these  MSS  services  will 
give  their  industries  the  opportunity  to 
share  in  the  global  economic  benefits  we 
believe  these  systems  will  bring. 

220.  The  EC  also  argues  that  the 
Notice  proposes  unilateral  solutions  to 
orbit,  frequency  and  coverage  issues  that 
have  global  impUcations.  Further,  it 
contends  that  the  Notice  fails  to  discuss 
requirements  necessary  to  effect  the 
apphcation  of  ITU  Resolution  Nos.  46 
and  70. 

221.  With  regard  to  oibit 
considerations  ^m  and  the  use  of  l  .6/2.4 
GHz  frequencies,  we  note  that  as  a 
matter  of  course  the  United  States 
engages  in  good  faith  negotiations  with 
respect  to  whatever  non-U.S.  systems 
have  been  filed  with  the  ITU  at  the  time 
U.S.  systems  are  ready  to  begin 
coordination.311  Consequently,  the  use 
of  the  orbits  and  of  frequencies  by  U.S.- 
hcensed  systems  will  be  subject  to  the 
outcome  of  the  ITU  coordination 
process.  The  worldwide  coverage 
conditions  proposed  in  the  Notice  3' 2 
result  fitim  our  desire  that  these  systems 
be  capable  of  providing  coverage  to  all 
areas  of  the  worid.  This  could  hirther 
U.S.  participation  in  the  global 
information  infrastructure  and 
potentially  benefit  developing  countries. 
Again,  however,  whether  U.S.-Ucensed 
systems  provide  services  outside  the 
United  States  would  be  subject  to  the 
agreement  of  and  authorization  by  other 
administrations. 

222.  With  regard  to  the  application  of 
Resolutions  No.  46  and  70.  we  note  that 
Resolution  No.  46  relates  to  "interim" 
procedures  for  the  coordination  and 
notification  of  non-geostationary 

«»See  "Satellite  Personal  Communications  and 
their  Consequences  for  European 
Telecommunications  Trade  and  Industry,"  KPMG 
Peat  Marwick,  at  4,  emphasis  added. 

""We  assume  here  that  the  EC  refers  to  non- 
geostationary  vs.  geostationary  orbits. 

'"We  note  that  the  following  administrations 
have  proposed  MSS  systems  in  the  1.6/2.4  GHz 
bands  that  have  been  advance  published, 
coordinated  or  notified  with  the  mj:  France  (2 
systems);  Germany;  INMARSAT;  Russian 
Federation  (2  systems);  Tonga  (4  syslemsh  and  the 
United  States  (2  systems). 

'"Notice,  note  2.  supra,  at  pan.  23. 
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satellite  networks.  As  an  interim 
procedure  it  is  subject  to  further 
development  and  will  likely  evolve. 
Nevertheless.  U.S.-Ucensed  systems  will 
be  subject  to  whatever  coordination 
procedures  are  in  effect  at  the  time, 
including  Resolution  46  or  its  successor. 
In  the  Notice  %ve  stated  explicitly  that 
we  would  follow  coordination 
procedures  prescribed  by  the  ITU,  and 
in  fact  we  refer^ce  Resolution  No.  46 
and  its  applicability  to  Big  LEO 
systems.'*^  We  also  note  that  each  Big 
LEO  applicant  will  be  required  to 
provide  us  all  information  necessary  to 
advance  publish,  notify  and  coordinate 
their  proposed  systems.  Implicitly,  all 
applicants  will  be  required  to  assist  us 
in  effecting  whatever  coordination 
procedures  the  ITU  requires.^''' 

223.  On  the  other  hand.  Resolution  70 
relates  to  "estabhshment"  of  standards 
for  low-orbit  satellite  systems  and  has 
no  requirements  per  se.  It  seeks  to  begin 
the  process  of  establishing  standards  for 
low-orbit  satellite  systems  and  invites  . 
the  appropriate  ITU  organs  to  begin 
studies  in  this  regard.  The  United  States 
participates  in  these  ITU  activities  and 
will  continue  to  do  so.  However,  as 
Resolution  No.  70  has  not  resulted  in 
any  specific  ITU  recommendations,  it  is 
not  possible  to  address  "requirements" 
in  a  domestic  licensing  proceeding. 

224.  Finally,  the  EC  contends  that  the 
Notice  fails  to  address  issues  related  to 
access  to  2  GHz  MSS  bands  ^'s  and  the 
relation  between  access  to  those  bands 
and  the  bands  under  consideration  here. 
First,  we  note  that  the  2  GHz  bands  have 
not  yet  been  allocated  for  MSS  in  the 
United  States.  Therefore,  these  bands 
will  be  the  subject  of  another 
proceeding.  In  such  a  proceeding,  all 
matters  relevant  to  the  use  of  2  GHz 
bands  would  be  discussed. 
Nevertheless,  we  note  the  increasing 
demand  for  access  to  MSS  spectrum 
worldwide  and  the  potential  value  of 
the  2  GHz  bands  for  the  provision  of 
MSS.  We  are  also  aware  of  proposals  to 
use  the  2  GHz  bands  for  services  similar 
and  competitive  to  those  envisaged  by 
the  Big  LEO  applicants.^"*  The  United 
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^■^Notice.note  2.  supra,  at  para.  92  and  n.  149. 

^'*This  requirement  applies-to  all  FCC-licensed 
satellite  systems  and  is  codiHed  in  the  FCC  rules. 
See  47CFR2S.il  1(b). 

'"The  '2  GHz"  MSS  twnds  were  allocated  at 
WARC^2  as  follows:  1970-1960  MHz  and  2160r 
2170  MHz:  (Region*  1  and  3)— Fixed,  Mobile: 
(Region  2)--Fixed.  Mobile.  Mobile-Satellite*.  19SO- 
2010  MHz  and  217O-2200  MHz:  (Regions  1.  2  and 
3)— Fixed.^obUa.  Mobile-SateUite*.  C^Theie  MSS 
allocations  are  available  ktt  use  after  )an.  1.  2005, 
except  in  the  US.,  wbea  thay  jwili  be  available  after 
|an.  I.  1996.) 

"■For  example,  the  FCC  has  received  two 
petitioos  (names)  to  provide  MSS  services  in  this 
range.  In  addition,  spectrum  in  this  range  has  been 
identiTied  for  a  sateUite  component  of  FLMPTS. 


State! ;  would  like  to  fiacilitate  access  to 
thesefbands.  as  does  the  EC  We  believe 
that  WRC-95  and  future  multi-lateral 
consultations  would  present  the 
appropriate  fora  to  discuss  access  to  and 
use  c^  2  GHz  MSS  bands. 

IV.  F  nal  Regulatory  Flexibility 

Anal  rsis 

22  .  Need  for  Rules  and  Objective.  We 
have  codified  proposed  rules  that  will 
perm  it  Big  LEO  systems  to  be  licensed. 
Our  (  bjectives  have  been  to  promote 
effici  3ncy  and  itmovation  in  the 
licen  ;ing  and  use  of  the  electromagnetic 
sped  rum,  to  develop  competitive  and 
inno  ative  communicatrons  systems, 
and   3  promote  effective  and  adaptive 
regu  ations. 

22  ).  Issues  Raised  by  the  Public  in 
Resp  jnse  to  the  Initial  Analysis.  No 
comi  lents  were  received  specifically  in 
respi  nse  to  the  Initial  Regulatory 
Flex  jility  Analysis.  We  have,  however, 
takei   into  account  all  issues  raised  by 
the  {  ublic  in  response  to  the  proposed 
rule! .  In  certain  instances,  we  have 
elim  nated  or  modified  our  proposed 
rule;  in  response  to  those  comments. 

22  ^  Alternatives  that  would  Lessen 
Impt  ct.  The  minimal  regulatory  burden 
that  Are  have  imposed  is  necessary  in 
orde  r  to  carry  out  our  duties  under  the 
Cora  munications  Act  and  other  Federal 
stati  tes.  We  will  continue  to  examine 
thes  t  requirements  in  an  effort  to 
elim  nate  unnecessary  regulations  and 
to  m  inimize  significant  economic 
imp  ct  on  small  businesses. 

V.  C  Miclusion  and  Ordering  Clause 

22  8.  By  our  action  today,  we  are 
ado  ting  regulations  that  will  allow  the 
lice  sing  of  competitive  voice  and  data 
Big  .EG  systems.  This  service  has  the 
potf  ntial  to  provide  the  United  States 
ic  with  a  wide  range  of  needed 
voice  services  and  to  help 
stiniulate  the  domestic  economy  as 
thea  i  multi-billion  dollar  systems  are 
imp  emented  in  the  United  States  and 
thro  ughout  the  world. 

2;  9.  Accordingly,  It  Is  Ordered  that 
Part ;  25  and  94  of  the  Commission's 
rule  3  are  amended  as  specified  in 
Api  endix  B,  effective  November  21, 
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.  It  Is  Further  Ordered  that  the 
will  be  required  to  file 
amendments  and  all 
fees  no  later  than  November 
1994  for  continued  consideration  in 
processing  group. 

Lisi  of  Sabjects 

47:FRPart25 

C  Dmmunications  common  carriers. 
Rei  orting  and  recordkeeping 
req  lirements.  Satellites 


47CFRPart94 

Commimications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements 

For  the  reasons  set  forth  in  the 
preamble.  Title  47,  Parts  25  and  94,  of 
the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

Title  47  of  the  Code  of  Federal 
Regulations,  Parts  25  and  94,  are 
amended  as  follows: 

PART  2&-{AMEN0Eiq 

1-2.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  Sees.  25.101  to  25.601  issued 
under  Sec.  4,  48  Stat.  1066,  as  amended;  47 
U.S.C.  154.  Interprets  or  apply  sec*.  101-104. 
76  Stat.  419-427;  47  il.S.C.  701-744;  47 
U.S.C.  554. 

3.  Section  25.114  is  amended  by 
revising  paragraphs  (c)(6),  (c)(18),  and 
(c)(26},  and  adding  new  paragraphs 
(c)(28)  and  (d),  to  read  as  follows: 

§  25. 1 1 4    Applications  for  space  station 
authorizations. 

»        «        •        »        • 

(c)  *   *   * 

(6)(i)  For  geostationary  satellite  orbit 
satellites,  orbital  location,  or  locations  if 
alternatives  are  proposed,  requested  for 
the  satellite,  the  factors  which  support 
such  an  orbital  assignment,  the  range  of 
orbital  locations  from  which  adequate 
service  can  be  provided  and  the  basis 
for  determining  that  range  of  orbital 
locations,  and  a  detailed  explanation  of 
all  factors  that  would  limit  the  orbital 
arc  over  which  the  satellite  could  ' 
adequately  serve  its  expected  users. 

(iO  For  non-geostationary  satellite 
orbit  satellites,  the  number  of  space 
stations  and  applicable  information 
relating  to  the  nimiber  of  orbital  planes, 
the  inclination  of  the  orbital  plane(s). 
the  orbital  period,  the  apogee,  the 
perigee,  the  argument(s)  of  perigee, 
active  service  arc(s).  and  right  ascension 
of  the  ascending  node(s). 

(iii)  For  1.6/2.4  GHz  Mobile-Satellite 
Service  space  stations,  the  feeder  link 
frequencies  requested  for  the  satellite, 
together  with  the  demonstration 
,  required  by  §§  25.203  (j)  and  (k). 
*        *        *        •        « 

(18)  Detailed  information 
demonstrating  the  financial 
qualifications  of  the  appUcant  to 
construct  and  launch  the  proposed 
satellites.  Applications  for  domestic 
fixed-satellite  systems  and  mobile- 
satellite  systems  shall  provide  the 
financial  information  required  by 
§  25.140(b)-<e).  §  25.142(a)(4).  or 
§  25.143(b)(3).  as  apim>priate. 
Applications  for  international  satellite . 
systems  authorized  pursuant  to 
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Establishing  of  Satellite  Systems 
Providing  International 
Communications.  50  FR  42266  (October 
18,  1985),  101  FCC  2d  1046  (1985), 
recon.  61  RR  2d  649  (1986), /urt/ier 
recon.  1  FCC  Red  439  (1986),  shall 
provide  the  information  required  by  that 
decision. 
*        •        •        *        »  r 

(26)  Applications  for  authorizations  in 
the  Mobile- Satellite  Service  in  the 
1545-1559/1646.5-1660.5  MHz 
frequency  bands  shall  also  provide  all 
information  necessary  to  comply  with 
the  policies  and  procedures  set  forth  in 
Rules  and  Poficies  Pertaining  to  the  Use 
of  Radio  Frequencies  in  a  Land  Mobile 
Satellite  Service,  52  FR  4017  (Feb.  9 
1987),  2  FCC  Red  485  (1987). 
**••»■ 

(28)  Applications  for  authorizations  in 
the  1.6/2.4  GHz  Mobile-Satellite  Service 
shall  also  provide  all  information 
specified  in  §25.143. 

(d)  Applicants  requesting  authority  to 
construct  and/or  launch  a  system 
comprised  of  technically  identical,  non- 
geostationary  satellite  orbit  mobile- 
satellite  service  space  stations  may  file 
a  single  "blanket"  application 
containing  the  information  specified  in 
paragraph  (c)  of  this  section  for  each 
representative  space  station. 

4.  Section  25.115  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  25.11 5    Applications  for  eartfi  station 
authorizations. 


(d)  User  transceivers  in  the  NVNG  and 
1.6/2.4  GHz  Mobile-Satellite  Service 
need  not  be  individually  licensed. 
Service  vendors  may  file  blanket 
applications  for  transceiver  units  using 
FCC  Form  493  and  specifying  the 
number  of  units  to  be  covered  by  the 
blanket  hcense.  Each  application  for  a 
blanket  license  under  this  section  shall 
include  the  following: 

(1)  A  general  narrative  section 
describing  the  applicant  and  the  overall 
system  operation, 

(2)  A  Form  430  (Licensee 
Qualification  Report),  if  not  already  on 
file  in  conjunction  with  other  facilities 
licensed  under  this  subpart, 

(3)  A  Form  493  for  each  representative 
.  type  of  user  transceiver  terminal  unit, 

(4)  A  designation  of  a  point  of  contact 
where  records  of  individual  users  will 
be  maintained. 

In  addition,  applicants  in  the  NVNG 
MSS  service  shall  provide  the 
information  described  in  §25.135. 
Applicants  in  the  1.6/2.4  GHz  Mobile- 
Satellite  Service  shall  demonstrate  that 
the  stations  comply  with  the  technical 
requirements  specified  in  §  25.213. 


5.  Section  25.120  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  25.120    License  term  and  renewals. 

*        *        «        »        » 

(d)  Space  stations. 

(1)  For  geostationary  satellite  orbit 
sateUites,  the  ficense  term  will  begin  at 
3  a.m.  EST  on  the  date  the  licensee 
certifies  to  the  Commission  that  the 
satellite  has  been  successfully  placed 
into  orbit  and  that  the  operations  of  the 
satellite  fully  conform  to  the  terms  and 
conditions  of  the  space  station  radio 
authorization. 

(2)  For  non-geostationarv  satellite 
orbit  satellites,  the  license  term  will 
begin  at  3  a.m.  EST  on  the  date  that  the 
licensee  certifies  to  the  Commission  that 
its  initial  space  station  has  been 
successfully  placed  into  orbit  and  that 
the  operations  of  that  satellite  fully 
conform  to  the  terms  and  conditions  of 
the  space  station  system  authorization. 
All  space  stations  laimched  and  brought 
into  service  during  the  ten-year  hcense 
term  shall  operate  pursuant  to  the 
system  authorization,  and  the  operating 
authority  for  all  space  stations  will 
terminate  upon  the  expiration  of  the 
system  license.  ^ 

(e)  Renewal  of  licenses.  Applications 
for  renewals  of  earth  station  Ucenses 
must  be  submitted  on  FCC  Form  405 
(Application  for  Renewal  of  Radio 
Station  License  in  Specified  Services) 
no  earlier  than  90  days,  and  no  later 
than  30  days,  before  the  expiration  date 
of  the  license.  AppUcations  for  space 
station  system  replacement 
authorization  for  non-geostationary  orbit 
satellites  shall  be  filed  no  earlier  than  90 
days,  and  no  later  than  30  days,  prior  to 
the  end  of  the  seventh  year  of  the 
existing  license  term. 

6.  Section  25.130  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§25.130    Filing  requirements  for 
transmitting  earth  stations. 

»         *        •        »         • 

(b)  A  frequency  coordination  analysis 
in  accordance  with  §25.203  shall  be' 
provided  for  earth  stations  transmitting 
in  the  frequency  bands  shared  with 
equal  rights  between  terrestrial  and 
space  services,  except  that  applications 
for  user  transceiver  units  associated 
writh  the  NVNG  mobile-satellite  service 
shall  instead  provide  the  information 
required  by  §  25.135  and  applications 
for  user  transceiver  units  associated 
with  the  1.6/2.4  GHz  Mobile-Satellite 
Service  shall  demonstrate  that  user 
transceiver  operations  comply  with  the 
requirements  set  forth  in  §  25.213. 

7.  Section  25.133  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§25.133  period  of  construction; 
certification  of  comn>encement  of 
operation. 

*        •        *        •        • 

(b)  Each  license  for  a  transmitting 
earth  station  included  in  this  part  shall 
also  specify  as  a  condition  therein  that 
upon  the  completion  of  construction, 
each  licensee  must  file  with  the 
Commission  a  certification  containing 
the  following  information:  The  name  of 
the  licensee;  file  number  of  the 
application;  call  sign  of  the  antenna; 
date  of  the  license;  a  certification  that 
the  facility  as  authorized  has  been 
completed  and  that  each  antenna 
facility  has  been  tested  and  is  within  2 
dB  of  the  pattern  specified  in  §  25.209. 
§  25.135  (NVNG  MSS  earth  stations),  or 
§  25.213  (1.6/2.4  GHz  Mobile-Satellite 
Service  earth  stations);  the  date  on 
which  the  station  became  operational; 
and  a  statement  that  the  station  will 
remain  operational  during  the  license 
period  unless  the  license  is  submitted 
for  cancellation.  For  stations  authorized 
under  §  25.115(c)  of  this  part  (Large 
Networks  of  Small  Antennas  operating 
in  the  12/14  GHz  bands)  and  §  25.115(d) 
of  this  part  (User  Transceivers  in  the 
Mobile-Satellite  Service),  a  certificate 
must  be  filed  when  the  network  is  put 
into  operation. 

8.  A  new  §  25.136  is  added  to  read  as 
follows: 

§  25. 1 36    Operating  provisions  lor  earth 
station  networits  in  the  1.6/2.4  GHz  mobite- 
satelllte  service. 

In  addition  to  the  technical 
requirements  specified  in  §25.213,  earth 
stations  operating  in  the  1. 6/2.4  GHz 
Mobile-Satellite  Service  are  subject  to 
the  following  operating  conditions: 

(a)  User  transceiver  units  associated 
with  the  1.6/2.4  Mobil-Satellite  service 
may  not  be  operated  on  civil  aircraft 
unless  the  earth  station  has  a  direct 
physical  connection  to  the  aircraft  Cabin 
Communication  system. 

(b)  User  transceiver  units  in  this 
ser\'ice  are  authorized  to  communicate 
with  and  through  U.S.  authorized  space 
stations  only.  No  person  shall  transmit 
to  a  space  station  unless  the  specific 
transmission  is  first  authorized  by  the 
space  station  Ucensee  or  by  a  service 
vendor  authorized  by  that  ficensee. 

(c)  Any  user  transceiver  unit 
associated  with  this  service  will  be 
deemed,  when  communicating  with  a 
particular  1.6/2.4  GHz  Mobile- Satellile 
Service  system  pursuant  to  paragraph 
(b)  of  this  section,  to  be  temporarily 
associated  with  and  ficensed  to  the 
system  operator  or  service  vendor 
holding  the  blanket  earth  station  license 
awarded  pursuant  to  Section  25.115(d). 
The  domestic  earth  station  licensee 
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shall,  for  this  temporary  period,  assume 
the  same  licensee  responsibility  for  the 
user  transceiver  as  if  the  user 
transceiver  were  regularly  licensed  to  it. 

9.  Section  25.141  is  amended  by 
revising  paragraphs  (a>  and  (f)  to  read  as 
follows: 

§25.141    Licensing  provisions  for  ttte 
radii^JetBiiiiiiioUuii  sstslltts  service. 

(a)  Space  station  application 
requirements.  Each  application  for  a 
space  station  license  in  the 
radiodetermination  satellite  service 
shall  describe  in  detail  the  proposed 
radiodetermination  satellite  system, 
setting  forth  all  pertinent  technical  and 
operational  aspects  of  the  system, 
including  its  capability  for  providing 
and  controlling  radiodetermination 
service  on  a  geographic  basis,  and  the 
technical,  legal  and  financial 
qualifications  of  the  applicant.  In 
particular,  each  application  shall 
include  the  information  specified  in 
Appendix  B  of  Space  Station 
Application  Filing  Procedures,  93  FCC 
2d  1260. 1265  (1983).  except  that  in  lieu 
of  demonstrating  compliance  with  item 
II.F  (two  degree  spacing],  applicants  are 
required  to  demonstrate  compatibility 
with  licensed  satellite  systems  in  the 
same  frequency  band.  Applicants  must 
also  file  information  demonstrating 
compliance  with  all  requirements  of  this 
section,  specifically  including 
information  demonstrating  how  the 
applicant  has  complied  or  plans  to 
comply  with  the  requirements  of 
paragraph  (f)  of  this  section. 

(f)  Radiodetermination  satellite 
service.  Licenses  shall  coordinate  with 
radiodetermination  satellite  system 
licensees  to  avoid  harmful  interference 
to  other  radiodetermination  satellite 
systems  through: 

(1)  Power  flux  density  limits; 

(2)  Use  of  pseudorandom-noise  codes 
(for  both  the  satellite-to-user  link  and 
for  the  user-to-satellite  link):  and 

(3)  Random  access,  time  division 
multiplex  techniques. 

.  Licensees  shall  coordinate  with  1.6/2.4 
GHz  Mobile-Satellite  Service  system 
licensees  to  avoid  interference  to  1.6/2.4 
GHz  Mobile-Satellite  Service  systems. 

10.  A  new  §  25.143  is  added  to  read 
as  follows: 

§25.143    Licensing  provisions  (or  ttie  1.6/ 
2.4  GH»  Moblls  StsHils  Service. 

(a)  System  License:  Applicants 
authorized  to  construct  and  laimch  a 
system  of  technically  identical  non- 
geostationary  satellite  orbit  satellites 
will  be  awarded  a  single  "blanket" 
license  covering  a  specified  number  of 


space  stations  to  operate  in  a  specified 
nu  nber  of  orbital  planes. 

( 3)  Qualification  Requirements. 

( I)  General  Requirements:  Each 
ap  )lication  for  a  space  station  system 
au  horization  in  the  1.6/2.4  GHz  mobile- 
sat  illite  service  shall  describe  in  detail 
th(  proposed  satellite  system,  setting 
for  h  all  pertinent  technical  and 
op  national  aspects  of  the  system,  and 
th<  technical,  legal,  and  financial 
qu  ilifications  of  the  applicant  In 
pai  ticular.  each  application  shall 
inc  lude  the  information  specified  in 
§25.114. 

I  2)  Technical  Qualifications:  In 
ad  lition  to  providing  the  information 
sp(  icified  in  paragraph  (b)(1)  of  this 
se<  tion,  each  applicant  shall 
de  nonstrate  the  following: 

i)  That  the  proposed  system  employs 
a  r  on-geostationary  constellation  or 
CO  istellations  of  satellites; 

ii)  That  the  proposed  system  be 
ca  table  of  providing  mobile  satellite 
se:  vices  to  all  locations  as  Ear  north  as 
70 '  latitude  and  as  £ar  south  as  55** 
latitude  for  at  least  75%  of  every  24- 
hoiir  period,  i.e.,  that  at  least  one 
satellite  will  be  visible  above  the 
horizon  at  an  elevation  angle  of  at  least 
5°  for  at  least  18  hours  eac^  day  within 
ths  described  geographic  area; 

iii)  That  the  proposed  system  is 
ca  >able  of  providing  mobile  satellite 
se  vices  on  a  continuous  basis 
thi  ougliout  the  fifty  states,  Puerto  Rico 
an  i  the  U.S.  Virgin  Islands,  U.S.,  i.e., 
thi  it  at  least  one  satellite  will  be  visible 
ab  )ve  the  horizon  at  an  elevation  angle 
of  )t  least  5°  at  all  times  within  the 
de  KTibed  geographic  areas; 

iv)  That  operations  will  not  cause 
un  acceptable  interference  to  other 
au  liorized  users  of  the  spectrum.  In 
pa  -ticular,  each  applibation  shall 
de  nonstrate  that  the  space  station(s) 
CO  npiy  with  the  requirements  specified 
in  §25.213. 

3)  Financial  Qualifications:  Each 
ap  }licant  for  a  space  station  system 
authorization  in  the  1.6/2.4  GHz  mobile- 
satellite  service  must  demonstrate,  on 
th !  basis  of  the  documentation 
CG  ntained  in  its  application,  that  it  is 
fii  ancially  qualified  to  meet  the 
es  imated  costs  of  the  construction  and 
lai  inch  of  all  proposed  space  stations  in 
th ;  system  and  the  estimated  operating 
ex  penses  for  one  year  after  the  launch 
of  the  initial  space  station.  Financial 
qi  alifications  must  be  demonstrated  in 
th  i  form  specified  in  §§  25.140(c)  and 
(d  .  In  addition,  applicants  relying  on 
ci  rrent  assets  or  operating  income  must 
su  imit  evidence  of  a  management 
cc  mmitment  to  the  proposed  satellite 
sji  stem.  Failure  to  make  such  a  showing 


will  result  in  the  dismissal  of  the 
application. 

fc)  Replacement  of  Space  Stations 
Within  the  System  License  Term. 
Licensees  of  1 .6/2.4  GHz  mobile- 
satellite  systems  authorized  through  a 
blanket  license  pursuant  to  paragraph 
(a)  of  this  section  need  not  file  separate 
applications  to  construct,  launch  and 
operate  technically  identical 
replacement  satellites  within  the  term  of 
the  system  authorization.  However,  the 
licensee  shall  certify  to  the  Commission, 
at  least  thirty  days  prior  to  launch  of 
such  replacement(s]  that: 

(1)  The  licensee  intends  to  launch  a 
space  station  that  is  technically 
identical  to  those  authorized  in  its 
system  authorization,  and 

(2)  Launch  of  this  space  station  will 
not  cause  the  licensee  to  exceed  the 
total  number  of  operating  space  stations 
authorized  by  the  Commission. 

(d)  In-Orbit  Spares.  Licensees  need 
not  file  separate  applications  to  operate 
technically  identical  in-orbit  spares 
authorized  as  pari  of  the  blanket  license 
pursuant  to  paragraph  (a)  of  this  section. 
However,  the  licensee  shall  certify  to 
the  Commission,  within  10  days  of 
bringing  the  in-orbit  spare  into 
operation,  that  operation  of  this  space 
station  did  not  cause  the  licensee  to 
exceed  the  total  number  of  operating 
space  stations  authorized  by  the 
Commission. 

(e)  Reporting  requirements. 

(1)  All  operators  of  1.6/2.4  GHz 
mobile-satellite  systems  shall,  on  June 
30  of  each  year,  file  with  the 
International  Bureau  and  the  Field 
Office  in  Laurel,  Maryland  a  report 
containing  the  following  information. 

(i)  Status  of  satellite  construction  and 
anticipated  launch  dates,  including  any 
major  problems  or  delays  encoimtered; 

(ii)  A  listing  of  any  non-scheduled 
space  station  outages  for  more  than  30 
minutes  and  the  cause  or  causes  of  the 
outage; 

(iii)  A  detailed  description  of  the 
utilization  made  of  the  in-orbit  satellite 
system.  That  description  should  identify 
the  percentage  of  time  that  the  system 
is  actually  used  for  U.S.  domestic  or 
transborder  transmission,  the  amount  of 
capacity  (if  any)  sold  but  not  in  service 
within  U.S.  territorial  geographic  areas, 
and  the  amount  of  unused  s^em 
capacity:  and 

(iv)  Identification  of  any  space 
stations  not  available  for  service  or 
otherwise  not  performing  to 
specifications,  the  cause  or  causes  of 
these  difficulties,  and  the  date  any  space 
station  was  tak«i  out  of  service  or  the 
malfunction  identified. 

(2)  All  operators  of  1.6/2.4  GHz 
mobile-satellite  systems  shall,  within  10 
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days  alter  a  required  implementation 
milestone  as  specified  in  the  system 
authorization,  certify  to  the  Commission 
by  affidavit  that  the  milestone  has  been 
met  or  notify  the  Commission  by  letter 
that  it  has  not  been  met.  At  its 
discretion,  the  Commission  may  require 
the  submission  of  additional 
information  (supported  by  affidavit  of  a 
person  or  persons  with  knowledge 
thereof)  to  demonstrate  that  the 
milestone  has  been  met. 

(f)  Safety  and  distress 
communications. 

(1)  Stations  operating  in  the  1.6/2.4 
GHz  Mobile-Satellite  Service  that  are 
volimtarily  installed  on  a  U.S.  ship  or 
are  used  to  comply  with  any  statute  or 
regulatory  equipment  carriage 
requirements  may  also  be  subject  to  the 
requirements  of  sections  321(b)  and  359 
of  the  Commimications  Act  of  1934. 
Licensees  are  advised  that  these 
provisions  give  priority  to  radio 
communications  or  signals  relating  to 
ships  in  distress  and  prohibits  a  charge 
for  the  transmission  of  maritime  distress 
calls  and  related  traffic. 

(2)  Licensees  offering  distress  and 
safety  services  should  coordinate  with 
the  appropriate  search  and  rescue 
organizations  responsible  for  the 
licensees  service  area. 

(g)  Considerations  involving  transfer 
or  assignment  applications. 

(1)  "Trafficking"'  in  bare  licenses 
issued  pursuant  to  paragraph  (a)  of  this 
section  is  prohibited,  except  with 
respect  to  licenses  obtained  through  a 
competitive  bidding  procedure. 

(2)  The  Commission  will  review  a 
proposed  transaction  to  determine  if  the 
ciraimstances  indicate  trafficking  in 
licenses  whenever  applications  (except 
those  involving  pro  forma  assignment  or 
transfer  of  control)  for  consent  to 
a.ssignment  of  a  license,  or  for  transfer 
of  control  of  a  licensee,  involve  facilities 
licensed  pursuant  to  paragraph  (a)  of 
this  section.  At  its  discretion,  the 
Commission  may  require  the 
submission  of  an  affirmative,  factual 
showing  (supported  by  affidavits  of  a 
person  or  persons  with  personal 
knowledge  thereof)  to  demonstrate  that 
no  trafficking  has  occurred. 

(3)  If  a  proposed  transfer  of  radio 
facilities  is  incidental  to  a  sale  of  other 
facilities  or  merger  of  interests,  any 
showing  requested  under  paragraph 
(g)(2)  of  this  section  shall  include  an 
additional  exhibit  which: 

(i)  Discloses  complete  details  as  to  the 
sale  of  facilities  or  merger  of  interests; 

(ii)  Segregates  clearly  by  an  itemized 
accnimting.  the  amount  of  consideration 
involved  in  the  sale  of  faciUties  or 
merger  of  interest;  and 


(iii)  Demonstrates  that  the  amount  of 
consideration  assignable  to  the  facilities 
or  business  interests  involved  represents 
their  fair  market  value  at  the  time  of  the 
transaction. 

11.  Section  25.201  is  amended  by 
adding  new  paragraphs,  in  alphabetical 
order,  to  read  as  follows: 

§25.201    Definitions. 

•  •        •        •        • 

Mobile-Satellite  Service.  A 
radiocommunication  service: 

(1)  Between  mobile  earth  stations  and 
one  or  more  space  stations,  or  between 
space  statioiis  used  by  this  service;  or 

(2)  Between  mobile' earth  stations,  by 
means  of  one  or  more  space  stations. 

This  service  may  also  include  feeder 
links  necessary  for  its  operation.  (RR) 

*  *        »        «        » 
1.6/2.4  GHz  Mobile-Satellite  Service. 

A  mobile-satellite  service  that  operates 
in  the  1610-1626.5  MHz  and  2483.5- 
2500  MHz  frequency  bands,  or  in  any 
portion  thereof. 

•  •        •        •        • 

12.  Section  25.202  is  amended  by 
adding  new  paragraphs  (a)(4)  and  (a)(5) 
to  read  as  follows: 

§25.202    Frequencies,  frequency  tolerance 
and  emission  UmMations. 

*  •         •         •        • 

(a)«   •   • 

(4)  The  following  fi«quencies  are 
available  for  use  by  the  1.6/2.4  GHz 
Mobile-Satellite  Service: 
1610-1626.5  MHz:  User-to-Satellite 

Unk 
1613.8-1626.5  MHz:  SatelUte-to-User 

Link  (secondary) 
2483.5-2500  MHz:  "Satellite-to-Usur 

Link 

(5)  The  following  frequencies  are 
available  for  use  by  the  inter-satellite 
ser\'ice: 

22.55-23.00  GHz 
23.00-23.55  GHz 
24.45-24.65  GHz 
24.65-24.75  GHz 

13.  Section  25.203  is  amended  by 
revising  paragraph  (c)(2)(vii)  and  adding 
new  paragraphs  (j)  and  (k)  to  read  as 
follows: 

§25.203    Choice  of  sites  and  frequencies. 
*         *         •         «         « 

(c)  *   •   • 

(2)"    •    • 

(vii)  Anterma  horizon  gain  plot(s) 
determined  in  accordance  with 
§  25.253(b)  for  satellite  longitude  range 
specified  in  paragraph  (c)(2)(v)  of  this 
section,  taking  into  account  the 
provisions  of  §  25.253(a)(2)  for  earth 
stations  operating  with  non- 
geostaUonary  satellites. 


(j)  Applicants  for  non-geostationary 
1.6/2.4  GHz  Mobile-Satellite  Service/ 
radiodetermination  satellite  service 
feeder  links  shall  indicate  the 
frequencies  and  spacecraft  antenna  gain 
contours  towards  each  feeder-link  earth 
station  location  and  will  coordinate 
with  hcensees  of  other  fixed-satellite 
service  and  terrestrial-service  systems 
sharing  the  band  to  determine 
geographic  protection  areas  around  each 
non-geostationary  mobile-satellite 
service/radiodetermination  satellite 
service  feeder  link  earth  station. 

(k)  An  applicant  for  a  non- 
geostationary  1.6/2.4  GHz  Mobile- 
Satellite  Service  space  station  or  earth 
station  that  will  operate  with  a 
geostationary  satellite  or  non- 
geostationary  satellite  in  a  shared 
frequency  band  in  which  the  nan- 
geostationary  system  is  (or  is  proposed 
to  be)  licensed  for  feeder  links,  shall 
demonstrate  in  its  application  that  its 
proposed  space  or  earth  station  will  not 
cause  unacceptable  interference  to  any 
other  satellite  network  that  is  authorized 
to  operate  in  the  same  frequency  band, 
or  certify  that  the  operations  of  its  sptace 
or  earth  station  shall  conform  to 
established  coordination  agreements 
between  the  operator(s)  of  the  space 
station(s)  with  which  the  earth  station  is 
to  communicate  and  the  operatotf  s)  of 
any  other  U.S.  space  station  licensed  lo 
use  the  band. 

14.  Section  25.208  is  amei>ded  by 
revising  paragraph  (c)  to  read  as  follows: 

§25.208    Power  flux  density  limits. 
•         •         •         •         • 

(c)  In  the  17.7-19.7  GHz.  22.55-23.00 
GHz,  23.00-23.55  GHz,  and  24.45-24.75 
GHz  frcquenc)'  bands,  the  power  flux 
density  at  the  Earth's  surface  produced 
by  emissions  from  a  space  station  for  all 
conditions  and  for  all  methods  of 
modulation  shall  not  exceed  the 
following  values: 

(1)  115  dB  (W/m^')  in  any  1  MHz  band 
for  angles  of  arrival  between  0  and  5 
degrees  above  the  horizontal  plane. 

(2)  115+0.5  (d-5)  dB  (W/m^)  in  any  1 
MHz  band  for  angles  of  arrival  d  (in 
degrees)  between  5  and  25  degrees 
above  the  horizontal  plane. 

(3)  105  dB  (\V/m2)  in  any  1  MHz  band 
for  angles  of  arrival  between  25  and  90 
degrees  above  the  horizontal  plane. 

15.  A  new  §  25.213  is  added  to  read 
as  follows: 

§25.213    Inter-Service  coordination 
requirements  for  ttte  1.6^4  GHz  iMobile- 
Satellite  Service. 

(a)  Protection  of  the  radio  astronomy 
service  ifl  the  1610.6-1613.8  MHz  band 
against  interference  from  1.6/2.4  GHz 
Mobile-Satellite  Service  systems. 


(1)  Protection  zones.  All  1.6/2.4  GHz 
Mobile  Satellite  Service  systems  shall  be 
capable  of  determining  the  position  of 
the  user  transceivers  accessing  the  space 
segment  through  either  intemar 
radiodetermination  calculations  or 
external  sources  such  as  LORAN-C  or 
the  Global  Positioning  System.  During 
periods  of  radio  astronomy 
observations,  land  mobile  earth  stations 
sl\all  not  operate  when  located  within 
geographic  protection  zones  defined  by 
the  radio  observatory  coordinates  and 
separation  distances  as  follows: 

(i)  hi  the  band  1610.6-1613.8  MHz, 
vvithin  a  160  km  radius  of  the  following 
radio  astronomy  sites: 


53330       Federal  Register  /  Vol.  59,  ^  3.  203  /  Friday.  October  21,  1994  /  Rules  and  Regulations 


Otjservatory 

Latitude 
(DMS) 

Longitude 
(DMS) 

Arecitx).  PR 

Green  Bank  Tele- 
scope. WV 

Very  Large  Array, 

NM 

Owens  Valley.  CA  . 
Ohio  State,  OH  

18  20  46 

38  25  59 
38  26  09 

34  04  43 
37  13  54 
40  15  06 

66  45  11 

79  50  24 
79  49  42 

107  37  04 

118  1736 

83  02  54 

(ii)In  the  band  1610.6-1613.8  MHz. 
within  a  50  km  radius  of  the  following 
sites: 


Observatofy 

Latitude 
(DMS) 

Longitude 
(DI^S) 

Pile  Town.  NM  

34  1804 

108  07  07 

Los  Alamos,  NM  ... 

35  46  30 

106  14  42 

Kitt  Peak,  AZ 

31  57  22 

111  36  42 

Ft.  Davis.  TX 

30  38  06 

103  56  39 

N.  Uberty.  lA 

41  46  17 

91  34  26 

Brewster,  WA 

48  07  53 

119  40  55 

Owens  Valley,  CA  . 

37  13  54 

118  1634 

St.  Croix,  VI  

17  45  31 
19  48  16 

64  35  03 

Mauna  Kea,  HI 

155  27  29 

Hancock.  NH 

42  56  01 

71  59  12 

(iii)  Out-of-band  emissions  of  a 
mobile  earth  station  licensed  to  operate 
within  the  1610.0-16265  MHz  band 
shall  be  attenuated  so  that  the  power 
flux  density  it  produces  in  the  1610.6- 
1613.8  MHz  band  at  any  radio 
astronomy  site  listed  in  paragraph  (a)(1) 
(i)  or  (ii)  of  this  section  shall  not  exceed 
the  emissions  of  a  mobile  earth  station 
operating  within  the  1610.6-1613.8 
MHz  band  at  the  edge  of  the  protection 
zone  applicable  for  that  site.  As  an 
alternative,  a  mobile  earth  station  shall 
not  operate  during  radio  astronomy 
observations  vdthin  the  1613.8-1615.8 
MHz  band  within  100  km  of  the  radio 
astronomy  sites  listed  in  paragraph 
(a)(l)(i)  of  this  section,  and  within  30 
km  of  the  sites  listed  in  paragraph 
(a)(l)(ii)  of  this  section,  there  being  no 
restriction  on  a  mobile  earth  station 
operating  within  the  1615.6-1626.5 
MHz  band. 


(  v)  For  airborne  mobile  earth  stations 
operating  in  the  1610.0-1626.5  MHz 
bar  d,  the  separation  distance  shall  be 
the  larger  of  the  distances  specified  in 
paragraph  (a)(1)  (i),  (ii)  or  (iii)  of  this 
sec  ion,  as  applicable,  or  the  distance,  d, 
as  iven  by  the  formula: 

<  (km)  =  4.1  square  root  of  (h) 
wh  3re  h  is  the  altitude  of  the  aircraft  in 
me  ers  above  ground  level. 

( ,')  Smaller  geographic  protection 
zoi  es  may  be  used  in  lieu  of  the  areas 
sp<  cified  in  paragraphs  (a)(1)  (i),  (ii), 
(iii  .  and  (iv)  of  this  section  if  agreed  to 
by  he  Mobile-Satellite  Service  licensee 
an(  the  Electromagnetic  Spectrum 
Ma  nagement  Unit  (ESMU).  National 
Sci  snce  Foaiiuation,  Washington,  D.C. 
up  )n  a  showing  by  the  Mobile-Satellite 
Sei  vice  licensee  that  the  operation  of  a 
mc  bile  earth  station  will  not  cause 
haj  mful  interference  to  a  radio 
ast  onomy  observatory  during  periods  of 
ob  ervation. 

v\)  The  ESMU  shall  notify  Mobile- 
Sa  ellite  Service  space  station  licensees 
au  horized  to  operate  mobile  earth 
tei  ninals  in  the  1610.0-1626.5  MHz 
ba  id  of  periods  of  radio  astronomy 
ob  lervations.  The  mobile-satellite 
syi  tems  shall  be  capable  of  terminating 
op  orations  within  the  frequency  bands 
an  1  protection  zone&specified  in 
pa  agraphs  (a)(l)(i)  through  (iv)  of  this 
sei  tion,  as  applicable,  after  the  first 
po  sition  fix  of  the  mobile  earth  terminal 
eit  ler  prior  to  transmission  or,  based 
up  on  its  location  within  the  protection 
zo  le  at  the  time  of  initial  transmission 
of  iie  mobile  earth  terminal.  Once  the 
m(  ibile-satellite  system  determines  that 
a  I  lobile  earth  terminal  is  located 
w  thin  an  RAS  protection  zone,  the 
mi  ibile-satellite  system  shall 
in  mediately  initiate  procedures  to 
re  ocate  the  mobile  earth  terminal 
Of  erations  to  a  non-RAS  fi-equency. 
vii)  A  beacon-actuated  protection 
zc  le  may  be  used  in  lieu  of  fixed 
pi  Jtection  zones  in  the  1610.6-1613.8 
M  ^z  band  if  a  coordination  agreement 
is  reached  betw  een  a  mobile-satellite 
sy  ;tem  licensee  smd  the  ESMU  on  the 
sf  jcifics  of  beacon  operations. 

viii)  Additional  radio  astronomy 
si  es,  not  located  within  100  miles  of  the 
1(  0  most  populous  urbanized  areas  as 
d<  fined  by  the  United  States  Census 
Bi  ireau  at  the  time,  may  be  afforded 
si  nilar  protection  one  year  after  notice 
to  the  mobile-satellite  system  licensees 
b;  issuance  of  a  public  notice  by  the 
C  immission. 

(2)  Mobile-Satellite  Service  space 
st  itions  transmitting  in  the  1613.8- 
II  26.5  MHz  band  shall  take  whatever 
St  ;ps  necessary  to  avoid  causing 
hi  rmful  interference  to  the  radio 


astronomy  facilities  listed  in  paragraphs 
(a)(l)(i)  and  (ii)  of  this  section  during 
periods  of  observation. 

(3)  Mobile-Satellite  Service  space 
stations  operating  in  the  2483.5-2500 
MHz  frequency  band  shall  limit 
spurious  emission  levels  in  the  4990- 
5000  MHz  band  so  as  not  to  exceed 

-  241  dB  (W/mVHz)  at  the  surface  of 
the  Earth. 

(4)  The  Radioastronomy  Service  shall 
avoid  scheduling  radid  astronomy 
observations  during  peak  MSS/RDSS 
traffic  periods  to  the  greatest  extent 
practicable. 

(b)  Protection  of  the  radionavigation- 
satellite  service.  Mobile  earth  stations 
operating  in  the  1610-1626.5  MHz  band 
shall  limit  out-of-band  emissions  in  the 
1574.397-1576.443  MHz  band  so  as  not 
to  exceed  an  e.i.r.p.  density  level  of  -  70 
dB  (W/MHz)  averaged  over  any  20  ms 
period.  The  e.i.r.p.  of  any  discrete 
spurious  emission  [i.e.,  bandwidth  less 
than  600  Hz)  in  the  1574.397-1576.443 
MHz  band  shall  not  exceed  -  80  dBW. 

(c)  Protection  of  aeronautical 
radionavigation  systems.  Mobile- 
satellite  earth  stations  transmitting  in 
the  1610-1626.5  MHz  band  shall  limit 
e.i.r.p.  levels  to  no  greater  than  - 15  dB 
(VV/4kHz)  on  frequencies  being  used  by 
systems  operating  in  accordance  with 
international  Radio  Regulation  RR  732, 
and  to  no  greater  than  -  3  dB  (W/4kHz) 
on  frequencies  that  are  not  so  being 
used.  Pursuant  to  international  RR  731F. 
respectively,  all  mobile-satellite  Earth- 
to-space  operations  in  the  1610-1626.5 
MHz  band  and  mobile-satellite  space-to- 
Earth  operations  in  the  1613.8-1626.5 
MHz  band  must  be  coordinated  and 
notified  under  the  procedures  set  forth 
in  Resolution  46  (\VARC-92).  Such 
mobile-satellite  stations  shall  not  cause 
harmful  interference  to,  or  claim 
protection  from,  stations  in  the 
aeronautical  radionavigation  service  and 
stations  operating  pursuant  to 
international  RR  732. 

(d)  Fixed  stations  operating  pursuant 
to  international  Radio  Regulation  RR 
730.  Pursuant  to  international  Radio 
Regulations  RR  731E  and  RR  731F.  all 
mobile-satellite  operations  in  the  1610- 
1626.5  MHz  band  (Earth-to-space 
transmissions)  and  all  operations  in  the 
1613.8-1626.5  MHz  band  (space-to- 
Earth  transmissions),  respectively,  must 
be  coordinated  with  systems  operating 
pursuant  to  international  RR  730 
according  to  the  coordination  and 
notification  procedures  set  forth  in 
Resolution  46  (WARC-92).  All  such 
mobile-satellite  stations  shall  not  cause 
harmful  interference  to,  or  claim 
protection  from,  stations  in  the  fixed 
service  operating  pursuant  to 
international  RR  730. 
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16.  A  new  §  25.278  is  added  to 
subpart  D  to  read  as  follows: 

§25.278    Additional  Coordination 
Obligation  for  Norv<3eo8tationary  and 
Geostationary  Satellite  Systems  In 
Frequencies  Allocated  to  ttie  Fixed-Satellite 
Service. 

Licensees  of  non-geostationary 
satellite  systems  that  use  frequency 
bands  allocated  to  the  fixed-satellite 
service  for  their  feeder  link  operations 
shall  coordinate  their  operations  with 
licensees  of  geostationary  fixed-satellite 
service  systems  licensed  by  the 
Commission  for  operation  in  the  same 
frequency  bands.  Licensees  of 
geostationary  fixed-satellite  service 
systems  in  the  frequency  bands  that  are 
licensed  to  non-geostationary  satellite 
systems  for  feeder  fink  operations  shall 
coordinate  their  operations  with  the 
licensees  of  such  non-geostationary 
satellite  systems. 

17.  A  new  §25.279  is  added  to 
subpart  D  to  read  as  follows: 

§25.279    inter-satellite  service. 

(a)  Any  non-geostationary  satellite 
communicating  with  other  space 
stations  may  use  frequencies  in  the 
inter-satellite  service  as  indicated  in 

§  2.106.  This  does  not  preclude  the  use 
of  other  frequencies  for  such  purposes 
as  provided  for  in  several  service 
definitions,  e.g.,  FSS.  The  technical 
details  of  the  proposed  inter-satellito 
link  shall  be  provided  in  accordanre 
vdth§  25.114(c). 

(b)  Operating  conditions.  In  order  to 
ensure  compatible  operations  with 
authorized  users  in  the  fi^quency  bands 
to  be  utilized  for  operations  in  the  inter- 
satellite  service,  these  inter-satellite 
service  systems  must  operate  in 
accordance  with  the  conditions 
specified  in  this  section. 

(1)  Coordination  requirements  with 
federal  government  users,  (i)  In 


ft^quency  bands  allocated  for  use  by  the 
inter-satellite  service  that  are  also 
authorized  for  use  by  agencies  of  the 
federal  government,  the  federal  use  of 
frequencies  in  the  inter-satellite  service 
frequency  bands  is  under  the  regulatory 
jurisdiction  of  the  National 
Telecommunications  and  Information 
Administration  (NTIA). 

(ii)  The  Commission  will  use  its 
existing  procedures  to  reach  agreement 
with  NTIA  to  achieve  compatible 
operations  between  federal  government 
users  under  the  jurisdiction  of  NTIA 
and  inter-satellite  service  systems 
through  frequency  assignment  and 
coordination  practice  established  by 
NTIA  and  the  Interdepartment  Radio 
Advisory  Committee  (IRAC).  In  order  to 
facilitate  such  frequency  assignment 
and  coordination,  applicants  shall 
provide  the  Commission  with  sufficient 
information  to  evaluate  electromagnetic 
compatibihty  with  the  fedeial 
government  users  of  the  spectrum,  and 
any  additional  information  requested  by 
the  Commission.  As  part  of  the 
coordination  process,  appficants  shall 
show  that  they  will  not  cause 
interference  to  authorized  federal 
government  users,  based  upon  existing 
system  information  provided  by  the 
government.  The  frequency  assignment 
and  coordination  of  the  satellite  system 
shall  be  completed  prior  to  grant  of 
construction  authorization. 

(2)  Coordination  among  inter-satellite 
service  systems.  Applicants  for  authority 
to  establish  inter-satellite  service  are 
encouraged  to  coordinate  their  proposed 
frequency  usage  with  existing 
permittees  and  licensees  in  the  inter- 
satellite  service  whose  facilities  could 
be  affected  by  the  new  proposal  in  terms 
of  frequency  interference  or  restricted 
system  capacity.  All  affected  applicants, 
permittees,  and  licensees,  shall  at  the 
direction  of  the  Commission,  cooperate 


fully  and  make  every  reasonable  effort 
to  resolve  technical  problems  and 
conflicts  that  may  inhibit  effective  and 
efficient  use  of  the  radio  spectrum: 
however,  the  permittee  or  licensee  being 
coordinated  with  is  not  obligated  to 
suggest  changes  or  re-engineer  an 
applicant's  proposal  in  cases  involvino 
conflicts. 

PART  94-{AMENDEDl 

18.  The  authority  citation  for  Part  94 
continues  to  read  as  follows: 

Authority:  .Sees.  4.  303. 48  Sfat..  as 
amended,  1066.  1082:  47  U.S.C.  154.  303, 
unless  otherwise  noted. 

19.  The  table  in  paragraph  (b)  of 

§  94.61  is  amended  by  revising  foninotr* 
4  to  read  as  follows: 

§94.61    Applicability. 
*        •        »        •        » 

lb)*   •   • 

Frequencies  in  this  band  are  shared  vvitli 
mobile  and  radiolocation  stations  in  other 
services,  and  must  accept  harmful 
interference  that  may  be  experienced  iivm 
operations  of  industrial,  scientific,  or  medi<.jj 
(ISM)  equipment  operating  at  2450  MHz.  In 
the  2483.5-2500  MHz  band,  no  applications 
for  new  stations  or  modifications  to  existing 
stations  to  increase  the  number  of 
transmitters  will  be  accepted.  Existing 
licensees  as  of  July  25, 1965.  are 
grandfatherwd  and  their  operation  is  li> 
primary  with  the  Radiodetermination 
Satellite  Service  and  Mobile-Satellite  St'i^ir..!. 
However,  all  grandfathered  temporary'  fixed 
licensees  are  required  to  notify  direttly  each 
Radiodetermination  Satellite  Service  and 
Mobile-Satellite  Sen.-ice  licenses  conremi:ig 
present  and  proposed  locations  of  operations 
Foderal  Communit  ations  Commis«;ion. 
Wiiliain  F.  Galon, 
Acting  Secretar}: 

|FR  Doc.  f)4-2f.090  Filed  UK1&-94;  tt:4'»  n»\\ 
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DEPAFmMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart20 
RIN  1018-AC37 

Migratory  Bird  Harvest  information 
Program 

agency:  Fish  and  Wildlife  Sen'ice. 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  and  State  wildlife  agencies 
(States)  are  cooperatively  establishing  a 
national  Migratory  Bird  Harvest 
Information  Program  (Program)  in 
w  hich  migratory  game  bird  hunters  will 
be  required  to  participate  by  supplying 
their  names,  addresses,  and  other 
necessary  information  to  the  hunting 
licensing  authority  of  the  State  in  which 
they  hunt.  Hunters  will  be  required  to 
have  evidence  of  current  participation 
in  the  Program  on  their  person  while 
hunting  migratory  game  birds.  The 
quality  and  extent  of  information  about 
harvests  of  migratory  game  birds  must 
be  improved  in  order  to  better  manage 
these  populations.  Hunters'  names  and 
addresses  will  be  used  to  provide  a 
sampling  frame  for  a  voluntwy  survey 
which  will  improve  harvest  estimates 
for  migratory  game  birds. 
EFFECTIVE  DATE:  This  rule  takes  effect  on 
October  21. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Jessen,  Migratory  Bird  Harvest 
Information  Program  Coordinator.  Office 
of  Migratory  Bird  Management,  U.S. 
Fish  and  Wildlife  Service.  (301)  497- 
5980,  FAX  (301)  497-5981. 
SUPPt.EMENTARY  INFORMATION:  The 
purpose  of  this  final  rule  ^  to  facilitate 
the  collection  of  needed  i^ormation 
about  the  harvest  of  migratory  game 
birds.  A  proposed  rule  was  published 
on  March  14. 1994  at  59  FR  11838.  This 
final  rule  revises  the  migratory  bird 
hunting  regulations  to  require  hunters, 
as  a  condition  for  hunting  migratory 
game  birds,  to  annually  provide  their 
names,  addresses,  and  other  necessary 
information  to  the  licensing  authority  of 
the  State  in  which  they  hunt.  This 
information  will  provide  a  sampling 
frame  for  the  national  Migratory  Bird 
Harvest  Survey  that  the  Service  will 
conduct  annually. 

The  Service  and  States  are  currently 
implementing  this  Program  over  a  5- 
year  period,  starting  with  the  1994-95 
hunting  season.  During-this 
implementation,  the  requirement  to 
participate  in  the  Program  will  not 
apply  on  Federal  Indian  Reservations  or 


T 


to  tr  bal  members  hunting  on  ceded 
land  i.  The  participating  States  will 
prov  ide  the  names,  addresses,  and  other 
nece  ssary  information  obtained  from 
licei  sed  hunters.  During  the 
imp  ementation  phase  the  Service  will 
wor  with  the  States  to  inyestigate  and 
devt  lop  alternative  methods  for 
obta  ning  information  about  unlicensed 
huni  its  to  facilitate  their  inclusion  in 
the !  unple  frame  upon  full 
imp  ^mentation.  The  Program  wrill  be 
eval  lated  to  determine  the  adequacy 
and  imeliness  of  the  sample  and  the 
time  burden,  cost,  and  other  impacts  on 
hunt  3rs,  State  license  agents.  States,  and 
the ;  ervice. 

Tl  e  names,  addresses,  and  other 
infoi  mation  for  an  adequate  sample  of 
hunt  jrs  are  needed  in  time  for  hunting 
recoi  d  forms  to  be  distributed  to 
sele<  ted  hunters  before  they  forget  the 
deta  Is  of  their  hunts.  Because  of  this 
func  imental  need.  States  have  only  a 
shor  time  to  provide  hunter  names  and 
addr  ;sses.  The  approaches  used  by 
diffe  ent  States  will  be  compared. 
Mini  -num  survey  standards  will  be 
deve  oped  during  the  next  2  years  to 
ensu  -e  the  quaUty  of  survey  data.  As 
each  new  State  is  phased  into  the 
Prog  am,  an  agreement  will  be 
deve  oped  with  each  State  in  order  to 
iden  ify  and  resolve  specific  reporting 
or  d)  ta-capture  problems.  This  will 
ensu  -e  that  each  State  will  be  providing 
relia  )le  survey  data  and  that  no  material 
bias«  s  are  incorporated  into  the  system. 

A  'rogram  validation  (e.g.,  "Migratory 
Bird  Harvest  Information  Program 
Parti  :ipant")  will  be  printed  on  the 
annu  al  State  hunting  license  or 
supp  lementary  permit  for  those  hunters 
who  participate  in  the  Program.  The 
State  may  charge  these  hunters  a  small 
banc  ling  fee  to  compensate  agents  and 
to  CO  ver  the  State's  administrative  costs 
asso(  iated  with  implementing  the 
Prog  am. 

To  reduce  survey  costs  and  to  identify 
hunt  »rs  who  hunt  less  commonly 
hunt  3d  species,  migratory  bird  hunters 
will  )e  asked  the  following  questions: 

1.  A^ill  you  hunt  migratory  game  birds 
durii  ig  [season]?  (This  screening 

ques  ion  is  needed  only  if  a  State  asks 
all  h  inters  to  provide  their  names, 
addi  jsses,  and  other  information 
neec  ed  by  the  Program]. 

2.  'lease  check  the  birds  you  himted 
last !  eason  in  the  United  States.  [This 
list  I  eed  only  include  migratory  birds 
that  ue  hunted  in  the  State.] 

Ducks 

Geese 

Cranes 

Coots 

Snipe 


Mourning  doves 
White-winged  doves 
Band-tailed  pigeons 
Woodcock 
Rails/Gallinules 


3.  How  many  of  these  birds  did  you 
bag  last  season? 


None 

1-10 

11-30 

3U 

Ducks 

Geese 

Doves 

Wood- 
cock 

Question  #3  will  identify  which 
success  category  (e.g.,  none,  1-10,  etc.) 
a  hunter  was  in  during  the  previous  year 
and  will  allow  stratification  of  the 
sample.  A  stratified  sample  (multiplying 
the  number  of  hunters  in  each  category 
by  the  average  seasonal  bag  per  hunter 
in  that  category  and  then  adding  the 
results  for  each  category)  will  pim  ide  a 
better  estimate  of  total  harvest  and  will 
not  require  as  large  a  sample  size  as  a 
standard  sample  (multiplying  the  total 
number  of  hunters  by  the  average 
seasonal  bag  per  hunter). 

To  protect  nunters'  privacy,  it  is  the 
policy  of  the  Service  to  use  the  names 
and  addresses  only  for  conducting 
hunter  surveys  and  for  no  other 
purpose.  All  records  of  hunters'  names 
and  addresses  will  be  deleted  after  the 
surveys,  and  no  permanent  record  of 
names  and  addresses  will  be  maintained 
by  the  Service.  State  uses  of  these  names 
and  addresses  will  be  governed  by  State 
laws. 

The  provisions  of  5  U.S.C.  553(d)(3) 
provides  for  a  minimum  of  30  days  for 
a  rule  to  become  effective  unless  an 
agency,  for  good  cause,  has  reason  to 
make  it  sooner.  The  Service  and  the 
States  are  currently  implementing  this 
Program  over  a  five  year  period  at  the 
request  of  the  International  Association 
of  Fish  and  Wildlife  Agencies.  This  rule 
will  add  Maryland  to  the  list  of  States 
already  participating.  Maryland  has 
implemented  the  requirements  of  this 
rule  under  State  authority  effective 
September  1.  Therefore,  the  Service 
finds  good  cause  to  make  this  rule 
effective  upon  publication. 

Review  of  Conunents  and  the  Service's 
Response 

Comments  on  the  proposed  rule  were 
received  from  12  States.  None  of  the 
comments  questioned  the  need  for  the 
Program  or  for  improved  migratory  bird 
har\'est  estimates;  almost  all  expressed 
support  for  the  proposed  changes  to  the 
Program.  Two  States  requested  delays  in 
their  implementation  date  and  four 
States  requested  advances  in  theirs.  The 
Program  was  supported  by  the  States  of 
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Arizona.  Arkansas.  Georgia.  Louisiana. 
Maine.  Maryland.  Michigan.  Miimesota. 
Missouri,  Oklahoma.  Texas  and 
Vermont. 

1.  Impact  of  Procedures  on  State 
Wildlife  Agencies 

Comments:  Arkansas  pointed  out  that, 
overall,  the  Program  will  add  burdens  to 
their  Agency,  license  vendors,  and 
sportsmen.  They  recommended 
reducing  the  hunter  questions. 

Service  Response:  Changes  as 
described  in  thtf  Proposed  Rule  will 
reduce  the  number  of  questions. 
EnroUing  hunters  in  the  State  of  hunting 
eliminates  questions  concerning  species 
not  found  in  that  State.  For  example, 
band-tailed  pigeons  are  restricted  to 
western  States  and  this  question  will 
appear  only  in  those  States.  This  and 
some  combining  of  species,  such  as 
duck/coot,  will  reduce  the  number  of 
questions  to  roughly  half  of  the  original 
list. 

2.  Service  Financial  Support  for  the 
Program 

Comment:  Louisiana  stated  that  the 
amount  of  financial  support  the  Service 
will  provide  States  during  the 
Irtiplementation  Phase  appears  to  be 
declining.  They  requested  firm  and 
substantial  funding  support  from  the 
Service. 

Service  Response:  This  Program  has 
always  been  viewed  in  the  context  of  a 
partnership  with  Federal  and  State 
funds  being  used  to  implement  the 
effort.  The  Service's  initial  estimate  of 
financial  support  for  the  Program  was 
contingent  upon  approval  of  two 
funding  sources.  One  was  from  Federal 
Aid  Administrative  Funds  at  $500,000 
annually  for  each  of  the  first  three  years 
of  the  implementation  phase.  The 
second  was  from  the  Service's  annual 
appropriation  which,  in  turn,  was 
contingent  upon  Congressional  approval 
of  the  President's  FY  1994  budget 
request  of  $750,000.  The  Administrative 
Funds  were  approved  in  full,  while  the 
Congressional  appropriation  was 
reduced  to  $500,000.  The  present 
schedule  of  payment  for  names  and 
addresses  is  30c  per  hunter  the  first  2 
years  in  the  Program  and  10c  per  hunter 
thereafter. 

3.  Implementation  Phase— Schedule  of 
State  Participation 

Comments:  Six  States  requested 
changes  in  their  scheduled  entry  into 
the  Program.  Four  requested  to  be 
advanced  and  two  to  be  delayed.  Maine 
requested  to  be  moved  ahead  from  1998 
to  1996.  With  the  financial  assistance 
provided  by  the  Service.  Maine  will  be 
able  to  adopt  an  automated  system  of 


issuing  licenses.  Oklahoma  requested  to 
move  ahead  from  1996  to  1995.  A 
change  in  State  licensing  procedures 
will  complement  this  agenda  change. 
Vermont  woiUd  like  to  advance  to  1996 
from  their  scheduled  entry  in  1998. 
Oregon  has  implemented  a  basic  system 
of  electronic  license  sale  and  is 
prepared  to  enter  the  program  in  1995. 
Texas  requested  to  move  back  from  1994 
to  1995.  "Texas  is  working  on  several 
license-system  changes  and  would  like 
to  implement  these  changes  and  the 
Harvest  Information  Program  at  the 
same  time.  Georgia  also  requested  to 
move  back  from  1995  to  1996.  Georgia 
is  working  toward  a  State  program  to 
improve  their  himting  and  fishing 
license  procedures  and  would  like  to 
include  implementation  of  the  Harvest 
Information  Program  at  the  same  time. 

Service  Response:  The  Service  has 
consistently  encouraged  States  to 
advance  in  the  implementation 
schedule,  while  discouraging  any 
delays.  The  Service  is  encouraged  by  the 
advances  proposed  by  Maine, 
Oklahoma.  Oregon,  and  Vermont,  and 
will  accommodate  these  changes  in  the 
schedule.  The  proposed  delays  by  Texas 
and  Georgia  are  viewed  as  setbacks  to 
the  Program.  Both  proposals,  however, 
are  premised  on  improved  license 
procedures  that  will  better 
accommodate  the  Harvest  Information 
Program.  The  Service  has  made  it  clear 
that  no  schedule  changes  will  be  made 
that  cause  financial  disadvantage  to 
other  States  entering  the  Program. 
Therefore,  a  one-year  delay  will  be 
granted  for  these  States  with  the 
understanding  that  a  portion  of  their 
original  "start-up"  monies  will  be  used 
to  assist  those  States  that  are  now 
advancing  in  the  schedule.  The  long- 
term  ramification  of  delays  in  State 
Program  entry  are  being  reviewed  with 
the  International  Association  of  Fish 
and  Wildlife  Agencies. 

4.  Limiting  the  Program  Requirements  to 
Licensed  Hunters 

Comments:  Seven  States  specifically 
regarded  this  as  a  positive  change  that 
would  aid  them  in  the  implementation. 
Three  implied  support  by  their  broad 
agreement  to  changes.  Two  States  had 
reservations.  Missouri  expressed 
concern  that  with  each  exemption  the 
quality  of  the  harvest  estimate  is 
reduced.  They  urged  rigorous  survey 
standards  for  exempt  categories  of 
hunters.  Maryland  strongly  encouraged 
the  Service  to  require  that  all  migratory 
bird  hunters  participate  in  the  Program. 
Their  concern  is  that  serious  bias  may 
be  introduced  and  that  Program 
credibility  may.  as  a  consequence,  be  in 
question. 


Service  Response:  In  general  the 
Service  agrees  that  under  a  State 
licensing  (permitting)  system,  exempt 
hunters  must  be  enrolled  by  an  alternate 
survey  procedure.  The  Service 
acknowledges  that  the  migratory  bird 
har\est  from  all  hunters  is  desirable  and 
that  unlicensed  hunter  harvest  must  be 
addressed.  The  Service  proposes  to  do 
this  with  individual  States  as  they  enter 
the  Program.  The  Program  changes  that 
have  evolved  since  its  original  design 
have  replaced  a  Federal  Permit  with  a 
State  Permit.  This  change  places  many 
States  in  the  incongruous  role  of 
requiring  an  action  that  under  State  law 
is  specifically  exempt  from  a  license 
requirement  {e.g.,  hunters  under  16 
years  of  age).  This  conflict  is  better 
addressed  with  individual  States.  Some 
States  have  the  authority  to  require  non- 
licensed  hunters  to  acquire  permits,  but 
many  do  not.  In  response  to  the  request 
for  information  on  unlicensed  hunters, 
only  Maine  responded.  In  Maine,  only 
hunters  who  hunt  exclusively  on  their 
own  land  are  exempt  from  licensing. 
They  estimate  this  to  be  0.3  percent  of 
the  hunter  population  (600  individuals) 
and  that  their  hunting  is  largely  for  deer. 
Migratory  bird  hunter  harvest  would  be 
"negligible". 

5.  Hunters  Will  Now  Acquire  Permits  for 
Each  State  in  Which  They  Hunt 

Comments:  All  State  comments  were 
supportive  of  this  change.  They  varied 
from  "support"  to  "a  significant 
improvement". 

Senice  Response:  Program  changes 
that  evolved  into  issuance  of  a  Slate 
permit  negated  the  notion  of  a  Federal 
permit  that  would  be  vahd  in  all  States. 
This  change  will  also  simplify  questions 
by  restricting  them  to  the  species 
available  in  the  State  of  hunting  and 
generally  will  be  more  cost-effective  for 
the  States. 

NEPA  Consideration 

The  establishment  of  this  Harvest 
Information  Program  and  options  have 
been  considered  in  the  "Environmental 
Assessment:  Migratory  Bird  Harvest 
Information  Program."  Copies  of  this  ^ 
document  are  available  from  the  Service 
at  the  address  indicated  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  This  rule  will 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 


under  the  Regiilatory  Flexibility  Act,  5 
U.S.C.  601  etseq. 

This  rule  may  eventually  affect  about 
5  million  migratory  game  bird  hunters 
when  it  is  fiilly  implemented.  It  will 
require  migratory  game  bird  hunters  to 
supply  their  names,  addresses,  and 
other  necessary  information  to  the  State 
licensing  authority  in  the  State  hunted 
in  order  that  they  can  be  sampled  for  a 
voluntary  natioiiid  harvest  survey. 
Hunters  will  be  required  to  have 
evidence  of  current  participation  in  the 
Program  on  their  person  while  hunting 
migratory  game  b^ds. 

The  States  may  require  a  small 
handling  fee  to  compensate  their 
hunting-license  vendors  and  to  cover 
their  administrative  costs.  Many  of  the 
State  huntiiig-license  vendors  are  small 
entities,  but  this  rule  should  not 
economically  impact  those  vendors. 
Only  migratory  game  bird  himters 
(individuals)  would  be  required  to 
provide  this  information,  so  this  rule 
should  not  adversely  affect  small 
entities. 

The  collection  of  information 
contained  in  this  rule  has  been 
approved  by  the  Office  of  Management 
and  Bu<^  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  nimiber  1018- 
0015.  The  information  is  required  from 
himters  to  obtain  the  benefit  of  hunting 
migratory  came  birds. 

The  pubuc  reporting  burden  for  this 
collection  of  infonnation  is  estimated  to 
average  0.015  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources^  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  these 
reporting  requirements  should  be 
directed  to  the  Service  Information 
Collection  Clearance  Officer,  MS-224 
ARLSQ,  Fish  and  Wildlife  Service, 
Washington,  DC  20240.  or  the  Office  of 
Management  and  Budget,  Paperwork. 
Reduction  Protect  1018-0015, 
Washington,  DC  20503. 

Executive  Order  (EG)  12612— 
Federalism 

This  regulation  does  not  have 
significant  federalism  effects  as 
provided  in  EO 12612.  Due  to  the 
migratory  nature  of  certain  species  of 
birds,  the  Federal  Government  has  been 
given  responsiUlity  over  these  species 
by  the  Kfigratory  Bird  Treaty  Act  of 
1918.  State  harvest  surveys  presently 
cannot  provide  adequate  national 
estimates  of  migratory  game  bird 
harvests  for  the  following  reasons:  Some 
States  do  not  now  conduct  annual 
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ha  vest  surveys  or  maintain  accessible 
lis  s  of  hunter  names  and  addresses. 
Ca  mparable  information  is  not  available 
fit:  m  all  States  because  States  have 
dij  lerent  licensing  laws  regulating  who 
ia\  St  buy  a  hunting  license  and  different 
sui  vey  procedures.  The  harvest  of  those 
hunters  who  can  legally  hunt  without 
an  ;annual  State  license  is  excluded  from 
Stite  estimates.  Himters  might  buy  more 
than  one  type  of  license  in  a  single  State 
ana  might  buy  licenses  from  more  than 
one  State,  introducing  duplication 
problems.  Currently,  many  State  license 
lisK  are  not  available  in  time  to  permit 
diatribution  of  hunter  records  early  in 
the  hunting  season.  Budget  constraints 
oft^n  prevent  States  from  conducting 
halvest  surveys  during  certain  years  or 
coiUd  cause  some  States  to  eliminate 
I  completely. 

lis  rule  does  not  have  a  substantial 
ct  effect  on  fiscal  capacity,  change 
I  roles  or  responsibilities  of  Federal  or 
Jte  Governments,  or  intrude  on  State 
po^cy  or  administration.  Therefore,  this 
ilation  does  not  have  significant 
eralism  effects  and  do  not  have 
icient  federalism  implicati<ms  to 
rant  the  preparation  of  a  Federalism 
Assessment.  In  feet,  the  Service  would 
cooperate  with  States  in  providing 
suAreys  to  meet  special  management 
needs ,  and  increased  cooperation 
betjiveen  Federal  and  State  Agencies 
wolild  reduce  duplication  of  survey 
effi  irts. 

Exi  cutive  Order  12630— Taking  of 
In(  ividual  Property  Rights 

I  xecutive  Order  12630  discussed 
gui  delines  for  the  taking  of  individual 
pre  perty  rights.  This  rule,  authorized  by 
the  Migratory  Bird  Treaty  Act,  does  not 
affi  ct  any  constitutionally-protected 
pre  perty  rights.  This  rule  will  not  result 
in  I  he  physical  occupancy  of  property, 
the  physical  invasion  of  property,  or  the 
reg  ilatory  taking  of  any  property. 

Au  :horship 

'  he  primary  author  of  this  proposed 
rul  i  is  Robert  L.  Jessen.  working  under 
the  direction  of  Paul  R.  Sdunidt,  Chief, 
Ofl  ice  of  Migratory  Bird  Management. 

Lis :  of  Sobiects  in  50  CFR  Part  20 

I  xports.  Hunting,  Imports,  Reporting 
an<  recordkeeping  requirements, 
Tn  asportation.  Wildlife. 

I  or  the  reasons  set  out  in  the 
pre  amble,  50  CFR  part  20  is  amended  as 
set  forth  below. 

PA  rr  20-IMIGRATOnY  BIRD 
HlflTlNG 

.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 


Authority:  The  Migratory  Bird  Treaty  Act 
(July  3. 1918).  as  amended.  (16  U.S.C  703- 
711);  the  Pish  and  Wildlife  Improvement  Act 
(November  8, 1978),  as  amended,  (16  U.S.C 
712);  and  the  Fish  and  Wildlife  Act  of  1956 
(August  8, 1956),  as  amended,  (16  U.S.C  74Z 
a-d  and  e-j). 

2.  Section  20.20  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§20.20    Migratory  Bird  Harvest  Infonnation 
Program. 

»        »        »        •        • 

(b)  Each  person  hunting  migratory 
game  birds  in  California,  Maryland, 
Missouri,  and  South  Dakota  shall  have 
identified  himself  or  herself  as  a 
migratory  bird  hunter  and  givrai  his  or 
her  name,  address,  and  date  of  birth  to 
the  respective  State  hunting  licensing 
authority  and  shall  have  on  his  or  her 
person  evidence,  provided  by  that  State, 
of  compliance  with  this  requirement. 

(c)  Tribal  exemptions.  Nothing  in 
paragraph  (b)  of  this  section  shall  apply 
to  tribal  members  on  Federal  Indian 
Reservations  or  to  tribal  members 
hunting  on  ceded  lands. 

(d)  State  exemptions.  Nothing  in 
paragraph  (b)  of  this  section  shall  apply 
to  those  hunters  who  are  exempt  fi'om 
State-licensing  requirements  in  the  State 
in  which  they  are  hunting. 

(e)  Implementation  schedule.  The 
Service  is  implementing  this  Program 
over  a  5-year  period,  1994-1998,  which 
will  incorporate  approximately  one-half 
million  additional  migratory  bird 
hunters  each  year.  States  must 
participate  on  or  before  the  following 
schedule: 

1995 — Louisiana,  Minnesota.  Oklahoma. 

Oregon,  Pennsylvania,  and  Texas 
1996 — Alabama.  Geoi^gia.  Illinois.  Maine, 

Michigan,  Mississippi,  North  Carolina. 

Tennessee,  and  Vermont 
1997 — Arizona,  Arkansas,  Colorado.  Florida, 

Kentucky,  South  Carolina,  Virginia,  and 

Wisconsin 
1998— Alaska,  Connecticut,  Driaware.  Idaho. 

Indiana,  Iowa,  Kansas.  Massachusetts. 

Montana,  Nebraska.  Nevada,  New 

Hampshire,  New  Jersey,  New  Mexico, 

New  York.  North  Dakota.  Ohio,  Rhode 

Island,  Utah.  Washington,  West  Virginia. 

and  Wyoming. 

Dated:  Septraiber  27, 1994. 
George  T.  Fnuqitoa,  |r^ 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(PR  Doc.  94-26044  Filed  10-20-94:  8:45  am? 

BILUN6  CODE  4310-69-P 


Friday 

October  21,  1994 


g      3 


Part  VII 

Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  32 

Addition  of  Bayou  Cocodrie  National 
WikHife  Refuge  to  the  List  of  Open  Areas 
for  Hunting  in  Louisiana;  Proposed  Rule 


53338 


Federal  Register  /  Vol.  59j  No.  203  /  Friday,  October  21  1994  /  Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart32 
RIN  1018-ADOO 

Addition  of  Bayou  Cocodrie  National 
Wildlife  Refuge  to  the  List  of  Open 
Areas  for  Hunting  in  Louisiana 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  add  Bayou 
Cocodrie  National  Wildlife  Refuge  to  the 
list  of  areas  open  for  upland  game  and 
big  game  hunting  in  Louisiana  along 
with  pertinent  refuge-specific 
regulations  for  such  activities.  The 
Service  has  determined  that  such  use 
will  be  compatible  with  the  purposes  for 
which  the  refuge  was  established.  The 
Service  has  further  determined  that  this 
action  is  in  accordance  with  the 
provisions  of  all  applicable  laws,  is 
consistent  with  principles  of  sound 
wildlife  management,  and  is  otherwise 
in  the  public  interest  by  providing 
additional  recreational  opportunities  of 
a  renewable  natural  resource. 
DATES:  Comments  may  be  submitted  on 
or  before  November  21, 1994. 
ADDRESSES:  Assistant  Director — Refuges 
and  WildUfe,  U.S.  Fish  and  Wildbfe 
Ser\ice.  1849  C  Street,  NW,  MS  670 
ARLSQ,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  Esq.,  at  the  address 
above;  Telephone:  703-358-1744. 
SUPPLEMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in     - 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  proposes  to  open  Bayou 
Cocodrie  National  Wildlife  Refuge  to 
upland  game  (squirrel,  rabbit,  raccoon, 
opossum  and  coyote)  and  big  game 
(white-tailed  deer)  hunting. 

Request  for  Comments 

Department  of  the  Interior  policy  is. 
whenever  practicable,  to  afford  the 


publ  c 


a  meaningful  opportunity  to 
participate  in  the  rulemaking  process.  A 
y  comment  period  is  specifled  in 
to  facilitate  public  input. 
Acc(^rdingly,  interested  persons  may 
it  written  comments  concerning 
>roposed  rule  to  the  person  listed 
abo\%  under  the  heading  ADDRESSES.  All 
antive  comments  will  be  reviewed 
:onsidered. 
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Stati  tory  Authority 

Tl  B  National  Wildlife  Refuge  System 
Adn  inistration  Act  of  1966,  as  amended 
(NWpSAA)  (16  U.S.C.  668dd),  and  the 
e  Recreation  Act  of  1962  (RRA)  (16 

460k)  govern  the  administration 
mblic  use  of  national  wildlife 
es.  Specifically,  Section  4(d)(1)(A) 
NWRSAA  authorizes  the 
Seer  itary  to  permit  the  use  of  any  areas 
with  n  the  National  Wildlife  Refuge 
Systi  m  (Refuge  System)  for  any 
purp  Dse,  including  but  not  limited  to 
hunt  ng,  fishing,  public  recreation  and 
acco  nmodatioris,  and  access,  when  he 
detei  mines  that  such  uses  are 

latible  with  the  purposes  for  which 
each  refuge  was  established.  The 

ce  administers  the  Refuge  System 
behalf  of  the  Secretary.  The  RRA 

the  Secretary  additional  authority 
ac  minister  refuge  areas  within  the 
;e  System  for  public  recreation  as 
ipropriate  incidental  or  secondary 
nly  to  the  extent  that  it  is 
prac  icable  and  not  inconsistent  with 
I  rimary  purposes  for  which  the 
es  were  established.  In  addition, 
to  opening  refuges  to  himting  or 
under  this  Act,  the  Secretary  is 
equ|red  to  determine  that  funds  are 

ble  for  the  development, 
oper  ition,  and  maintenance  of  the 
pern  itted  forms  of  recreation. 
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preparation  for  this  opening,  the 
unit  has  included  in  its 
opanings  package"  for  Regional  review 
ipproval  from  the  Washington 
Offi(  e  the  following  documents:  a 
huni  ing/fishing  plan;  an  environmental 
asse  sment;  a  Finding  of  No  Significant 
ct  (FONSI);  a  Section  7  evaluation 
st  itement,  pursuant  to  The 
Endi  ngered  Species  Act,  that  these 
ings  are  not  likely  to  adversely 
a  listed  species  or  critical  habitat; 
of  concurrence  from  the  affected 
States;  and  refuge-speciHc  regulaticms  to 
adm  nister  the  hunts.  From  a  review  of 

3tality  of  these  documents,  the 
Sea  itary  has  determined  that  the    , 
opei  ing  of  the  Bayou  Cocodrie  Natioiral 
Wih  life  Refuge  to  upland  game  and  big 

hunting  is  compatible  with  the 
prinfciples  of  sound  wildlife 


re 
"c 
and 


Imp 
or 


opei 
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management  and  will  otherwise  be  in 
the  public  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  also 
determined  that  this  opening  for  upland 
game  and  big  game  hunting  is 
compatible  and  consistent  with  the 
primary  purposes  for  which  the  refuge 
was  established,  and  that  funds  are 
available  to  administer  the  programs.  A 
brief  description  of  the  hunting  program 
is  as  follows: 

Bayou  Cocodrie  National  Wildlife 
Refuge 

Public  Law  101-593,  enacted  by 
Congress  on  November  16, 1990, 
authorized  the  establishment  of  Bayou 
Cocodrie  National  Wildlife  Refuge 
(NWR).  The  refuge  is  located  in 
Concordia  Parish  in  east  central 
Louisiana.  It  was  established  to  protect 
some  of  the  last  remaining,  least 
disturbed  bottomland  hardwoods  in  tlie 
Mississippi  River  Delta.  These  forested 
wetlands  represent  one  of  the  most 
valuable  and  productive  wildlife 
habitats  in  the  southeastern  United 
States.  The  stated  purposes  foimd  at  104 
Stat.  2957  provide  that  the  refuge 
purposes  are  (1)  the  conservation  and 
enhancement  of  wetlands;  (2)  the 
general  wildlife  management  as  a  unit  of 
the  National  WildUfe  Refuge  System, 
including  management  for  migratory 
birds;  and  (3)  for  fish  and  wildlife- 
oriented  recreational  activities. 

Total  refuge  acreage  is  proposed  at 
17,269  acres,  including  an  11,230-acre 
core  tract  formerly  owned  by  The 
Nature  Conservancy.  The  remaining 
6,039  acres  are  adjacent,  privately- 
owned  tracts.  Acquisition  to  date  totals 
9,805  acres  of  the  core  tract.  The  area 
offers  attractive  shallow-water  feeding 
habitat  for  pintails  and  other  dabbling 
ducks  such  as  mallards  and  blue-winged 
teal,  and  provides  excellent  habitat  for 
resident  game,  including  white-tailed 
deer,  turkeys,  woodcock,  and  grey  and 
fox  squirrels.  The  bottomland 
hardwoods  also  serve  as  both  permanent 
homes  and  migration  habitat  for  many 
species  of  passerine  birds,  including 
songbirds  and  neotropical  migrants. 

The  area  has  historically  been  noted 
for  its  excellent  hunting  opportunities 
for  white-tailed  deer  and  small  game 
such  as  rabbits  and  squirrels.  Nearly  all 
of  the  refuge  area  was  leased  by  hunting 
clubs  or  commercial  bunting  enterprises 
prior  to  the  government  obtaining  the 
property.  Based  on  preHminary 
assessment  of  the  refuge  and  the 
experience  of  the  local  Louisiana 
Department  of  Wildlife  and  Fisheries 
biologist  and  enforcement  personnel,  all 
indications  support  the  fact  that 
relevant  wildlife  populations  are 
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sufficient  for  himting  and  for  other 
refuge  objectives. 

Because  of  the  unpredictable  refuge 
development  timeframe,  the  location  of 
future  land  piurihases,  and  the  limited 
amount  of  developed  waterfowl  habitat, 
the  initial  hunting  program  will  involve 
only  resident  game  including  white- 
tailed  deer,  squirrels,  and  rabbits.  A 
waterfowl  hunting  .program  is  totally 
dependent  on  the  capability  of  being 
able  to  have  dependable  water  sources 
to  maintain  optimum  water  levels  for 
waterfowl  hunting.  Seasons  and  bag 
limits  for  resident  game  seasons  hunting 
will  be  within  the  guidelines 
established  by  the  Louisiana 
Department  of  Wildlife  and  Fisheries, 
but  will  likely  be  more  conservative. 
The  hunting  program  will  be  reviewed 
on  an  annual  basis  and  revisions  will  be 
made  accordingly. 

The  sport  hunting  program  will  be 
monitored  by  refuge  personnel. 
Currently,  the  refuge  is  operating  at  the 
"custodial  level"  with  only  one  staff 
member — ^the  refuge  manager.  Resources 
from  other  refuges  (Tensas  River, 
Catahoula,  and  Lake  Ophelia)  will  be 
utilized  to  help  administer  the  hunt 
programs. 

To  facilitate  the  distribution  of  news 
releases,  the  refuge  wrill  maintain  a 
mailing  list  for  newspapers,  local  radio 
and  television  stations.  News  releases 
will  be  developed  annoimcing  the 
hunting  season  dates,  where  regulations 
can  be  obtained,  and  other  pertinent 
information. 

Opening  the  refuge  to  upland  game 
and  big  game  hunting  has  been  found  to 
be  compatible  in  a  separate 
compatibility  determination.  This 
determination  noted  that  time  and  zone 
restrictions  would  be  implemented  as 
land  acquisition  progressed  to  ensure 
continued  compatibility.  A  Section  7 
evaluation  pursuant  to  the  Endangered 
Species  Act  was  conducted  and  it  was 
determined  that  the  proposed  action  is 
not  likely  to  adversely  affect  any 
Federally  listed  or  proposed  for  listing 
threatened  or  endangered  species  or 
their  critical  habitats.  Pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA),  an  envirormiental  assessment 
was  made  and  a  Finding  of  No 
Significant  Impact  (FONSI)  was  made 
regarding  the  hunt.  Numerous  contacts 
were  made  throughout  the  area  of  the 
refuge  soliciting  comments  on  the 
proposed  himting  plan.  The  Louisiana 
Department  of  WildUfe  and  Fisheries 
concurs  and  fully  supports  the  regulated 
recreational  hunting  program  proposed 
at  the  refuge. 

The  Service  has  determined  that  there 
would  be  sufficient  funds  to  administer 
the  proposed  hunt  pursuant  to  the 


requirements  of  the  Refuge  Recreation 
Act.  The  cost  of  the  proposed  hunt 
program  is  estimated  to  be 
approximately  $25,000  for  the  initial 
year  and  $10,000  per  year  thereafter. 
Sufficient  funds  would  be  available 
within  the  refuge  unit  budget  to  operate 
such  a  hunt  as  proposed.  It  is  estimated, 
further,  that  10,000  hunter  visits  per 
year  would  take  place. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory- 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instrjctions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 
and  Wildlife  Service,  1849  C  Street  NW, 
MS  224  ARLSQ,  Washington,  DC  20240; 
and  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1018-0014),  Washington,  DC  20503. 

Economic  Effect 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  revealed  that  the  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
or  governmental  jurisdictions.  This 
proposed  rule  would  have  minimal 
effect  on  such  entities. 

Federalism 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)).  an  environmental 
assessment  has  been  prepared  for  this 
opening.  Based  upon  the  Environmental 
Assessments,  the  Service  issued  a 
Finding  of  No  Significant  Impact  with 
respect  to  the  opening.  A  Section  7 
evaluation  was  prepared  pursuant  to  the 
Endangered  Species  Act  with  a  finding 
that  no  adverse  impact  would  occur  to 
any  identified  threatened  or  endangered 
species. 

Primary  Author 

Duncan  L.  Brown.  Esq..  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service. 
Washington.  DC.  is  the  primar>'  author 
of  this  rulemaking  document. 

List  of  Subjects  in  50  CFR  Patt  32 

Hunting.  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife. 
Wildlife  refuges. 

Accordinglv.  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k. 
664,  668dd.  and  7151. 

2.  Section  32.7  List  of  refuge  units 
open  to  hunting  and/or  fishing  is 
amended  by  adding  the  alphabetical 
listing  of  "Bayou  Cocodrie  National 
Wildlife  Refuge"  under  the  state  of 
Louisiana. 

3.  Section  32.37  Louisiana  is  amended 
by  adding  the  alphabetical  listing  of 
Bayou  Cocodrie  National  Wildlife 
Refuge  to  read  as  follows: 

§  32.37    Louisiana. 


Bayou  Cocodrie  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved.! 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon,  opossum  and  coyote 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C  Big  Game  Hunting.  Hunting  of  ivhite- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reser\-ed.| 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Parts  545,  and  550 

[BOP-1010-f] 

RIN  1120-AA16 

Drug  Abuse  Treatment  Programs 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  and  interim  rules. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  rule  on 
Chemical  Abuse  Programs  by  renaming 
it  as  Drug  Abuse  Treatment  Programs, 
by  expanding  programming  available  to 
inmates,  and  by  requiring  participation 
from  certain  inmates.  An  inmate  who 
has  been  recommended  for  drug 
programming  during  incarceration  by 
the  sentencing  judge,  or  whose 
ppesentbiice  investigation  contains 
evidence  that  alcohol  or  other  drug  use 
contributed  to  the  commission  of  the 
instant  offense,  or  for  whom  alcohol  or 
drug  abuse  was  a  reason  for  violation  of 
either  supervised  release,  parole  or 
community  corrections  center 
placement  will  be  required  to 
participate  in  a  drug  abuse  education 
course.  Further  program  opportunities 
ore  presented  through  voluntary 
participation  in  residential  and  non- 
residential dnig  abuse  treatment 
programs  and  through  transitional 
services.  This  amendment  also  makes 
conforming  changes  with  respert  to 
inmate  Hnancial  responsibility 
requirements.  Provisions  on  eligibility 
criteria  for  residential  and  non- 
residential drug  treatment  programs  are 
being  adopted  on  an  interim  basis.  This 
amendment  is  intended  to  fulfill 
statutory  requirements  to  make  available 
to  inmates  appropriate  sub.stante  abuse 
treatment. 

DATES:  Effective  November  21, 1994; 

comments  on  interim  provisions  in 

§§  550.55(a)  and  5.50..57(a)  are  due 

December  20, 1994. 

ADDRESSES:  Office  of  General  Counsel, 

Bureau  of  Prisons,  HOLC  Room  754,  320 

First  Street,  NVV.,  Washington,  DC 

20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Nanovic,  Office  of  General  Counsel, 

Bureau  of  Prisons,  phone  (202)  514- 

6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Chemical  Abuse 
Programs.  A  proposed  rule  on  this 
subject  was  published  in  the  Federal 
Register  on  January  7, 1994  (59  FR  1240 
et  seq).  This  proposed  rule  renamed 
such  programming  as  Dn»g  Abuse 


Ti  eatment  Programs  and  distinguished 
b«  tween  mandatory  and  vohjntary 
re  ^uirements  for  inmate  participation. 
T  le  comment  period  closed  on  March  8, 
1(  94.  The  Bureau  received  comment 
fr  im  only  one  respondent.  A  stunmary 
o  comment  and  agency  re<»ponse 
fc  lows. 

The  commenter  stated  that  die 
St  itutory  provision  mandating  the 
Bi  reau  of  Prisons  to  provide  substance 
at  use  treatment  programs  is  directly 

0  posed  to  mandating  participation  in 
tr  atment  programs  when  imposing  the 

01  ginal  sentence.  The  commenter  cited 
1«  U.S.C.  3582(a)  and  28  U.S.C  994{k) 
as  being  "inappropriately  immiscible" 
to  the  provisions  proposed  in  28  CFR 
5;  0.52(a)  (1)  and  (3),  In  response,  the 
Bi  reau  notes  that  there  is  no  statutory 
c(  nflict.  The  provisions  in  18  U.S.C. 

3!  82(a)  and  28  U.S.C  994(k)  relate  to 
in  position  of  sentenlae  by  the  court 
ui  der  the  guidelines  of  the  United 
Si  Jtes  Sentencing  Commission.  These 
ar ;  intended  to  ensure  that  the  various 
as  jects  relating  to  the  offense  are 
c(  nsidered  in  determining  the  relevaice 
oi  imprisonment,  and  if  relevant,  the 
le  Kgth  of  such  imprisonment.  It  is  only 
af  er  a  term  of  imprisonment  is  imposed 
th  It  18  U.S.C.  3621  becomes  applicable. 
T  e  Bureau's  authority  under  18  U.S.C 
3(  21(b)  to  make  available  appropriate 
81  Dstance  abuse  treatment  for  each 
in  nate  committed  to  its  custody  has 
b(  en  implemanted  separately  through 
th  s  very  rulemaking.  Use  by  the  Bureau 
of  the  sentencing  court's 
re  »mmendation  or  of  information  in 
th  3  Presentence  Investigation  has  00 
di  'ect  impact  on  the  prior  decision 
ta  :en  by  the  sentencing  court. 

The  commenter  also  questioned  the 
o[  eration  of  the  program  at  a  specific 
Bi  reau  institution,  stating  that  the. 
pi  aposals  were  being  implemented  with 
sa  rere  sanctions  for  an  inmate  who  does 
n(  t  participate  voluntarily.  The 
a(  ministrative  remedy  procedure  is  the 
a[  propriate  means  for  inmates  to  voice 
th  3ir  concerns  on  such  aspects  of  their 
in  prisonment.  A  review  of  inmate 
re  nedy  requests  for  calendar  year  1993 
at  the  cited  institution  indicates  only 
01  e  request  filed  under  the  subject 
m  itter  of  substance  abuse  programs.  The 
"i  jvere  sanctions"  apparently  refer  to 
p<  y  and  community  status  restrictions 
[l  i.,  being  held  to  the  lowest  pay  grade 
ai  d  loss  of  eligibility  for  furlough 
c<  nsideration  or  community  corrections 
c(  nter  placement)  imposed  on  an 
in  Tiate  who  had  declined  to  complete 
di  ug  abuse  education  requirements. 
T  lat  complaint  ultimately  was  mooted 
u  on  the  inmate's  completion  of  the 
fc  1y  hour  course. 


In  issuing  the  final  rule,  the  Bureau 
has  fiirther  reorganized  the  regulations 
for  the  sake  of  clarity.  Additional 
provisions  have  been  added  which  are 
either  administrative  in  nature  or  are 
intended  to  allow  for  increased 
voluntary  participation  in  drug  abuse 
treatment  programming.  Specific 
provisions  as  to  eligibility  criteria 
codified  in  new  §§ 550.55(a)  and 
550.57(a)  are  being  adopted  on  an 
interim  basis  with  the  opportunity  for 
hirther  comment.  A  discussion  of  this 
further  reorganization  and  additions 
follows. 

The  statement  of  purpose  and  scope 
§  550.50  is  adopted  as  final  without 
change.  The  provisions  in  proposed 
§550.51  have  been  reorganized  and 
revised  as  new  §§  550.51  through 
550.53.  As  revised,  new  §  550.51  defini«i 
the  role  of  the  Drug  Abuse  Treatment 
Coordinator  and  the  Drug  Abuse 
Treatment  Specialist.  Provisions  of 
proposed  §550.51  which  covered 
requirements  on  the  Admission  and 
Orientation  program  and  screening  and 
referral  are  now  separately  stated  in  new 
§§  550.52  and  550.53.  New  §  550.52 
contains  the  provisions  pertinent  to  the 
Admission  and  Orientation  program. 
These  provisions  have  been  reworded, 
but  there  is  no  change  in  the  intent. 
New  §  550.53  contains  the  provisions 
pertinent  to  screening  and  referral.  As 
revised,  this  section  now  also  provides 
for  a  record  review  by  the  case  manager. 

Tlie  provisions  in  proposed  §  550.52 
on  the  drag  abuse  education  course 
have  been  revised  as  new  §550.54.  This 
section  has  been  reorganized  and 
revised  for  the  sake  of  clarity.  As 
revised,  paragraph  (a)(2)  of  (his  section 
now  also  specifies  that,  with  respect  to 
voluntary  participants,  the  Bureau  gives 
priority  consideration  to  those  inmates 
whose  participation  has  been 
recommended  by  unit  or  treatment  staff. 
This  change  is  necessary  to  help  ensure 
the  efficient  program  allocation  of 
Bureau  resources.  Paragraph  (b)  of  the 
revised  section  now  allows  for  inmates 
to  receive  work  assignment  promotions 
during^their  participation  in  or  while  on 
a  "waiting  list"  for  the  drug  abuse 
education  course. 

The  provisions  in  proposed  §550.53 
on  institution  residential  and 
nonresidential  programs  have  been 
revised  and  separately  stated  in  new 
§§  550r55  through  550.57.  New  §  550.55 
covers  the  voluntary  institution 
residential  drug  abuse  treatment 
program.  As  revised,  this  section  no 
longer  restricts  application  to  those 
inmates  who  have  been  recommended 
by  unit  and/or  drug  treatment  staff.  As 
a  consequence  of  this  expansion  of 
programming  opportunity,  paragraph  (a) 
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of  new  §  550.55  now  contains  eligibility 
criteria  for  program  participation.  The 
eligibility  criteria  is  intended  to  allow 
the  Bureau  to  allocate  its  resources  in  an 
efficient  manner.  The  Bureau  is 
adopting  this  provision  on  an  interim 
basis,  and  will  accept  comments  for  the 
purpose  of  reissuance  as  a  final 
regulation.  New  §  550.56  contains  the 
provisions  in  proposed  §  550.53(c)  on 
the  use  of  incentives.  New  §  550.57 
covers  the  voluntary  non-residential 
drug  treatment  program.  As  revised, 
programming  opportunities  appropriate 
for  the  drug  abuse  treatment  needs  of 
inmates  who  have  more  than  thirty-six 
months  left  to  serve  have  been 
expanded  and  consequent  eligibility 
criteria  in  §  550.57(a)  have  been  adopted 
on  an  interim  basis. 

The  provisions  for  transitional 
services  in  proposed  §  550.54  have  been 
adopted  as  final  without  change  in  new 
§550.58. 

Conforming  changes  to  the  Bureau's 
provisions  on  inmate  financial 
responsibility  (28  CFR  545.11)  have 
been  adopted  as  final  without  change. 
Other  proposed  conforming  changes  to 
the  provisions  on  institution  work  and 
performance  pay  (28  CFR  545.23)  will 
be  addressed  in  a  separate  final  rule 
document. 

Interested  persons  may  participate  in 
this  rulemaking  by  submitting  data, 
views,  or  arguments  in  writing  to  the 
Bureau  of  Prisons,  320  First  Street,  NW., 
HOLC  Room  754,  Washington,  DC 
20534.  Comments  received  on  the 
interim  rule  provisions  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  Comments 
received  on  the  final  rule  provisions 
will  be  considered  but  will  receive  no 
formal  response  in  the  Federal  Register. 
.Ml  comments  received  remain  on  file 
for  public  inspection  at  the  above 
address.  • 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Parts  545  and 
550 

Prisoners. 
Kathleen  M .  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 


Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  parts  545  and 
550  in  subchapter  C  of  28  CFR,  chapter 
V  are  amended  as  set  forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  550— DRUG  PROGRAMS 

1 .  The  authority  citation  for  28  CFR 
part  550  is  added  to  read  as  follows,  and 
all  other  authority  citations  within  the 
part  are  removed: 

Authori^y:  5  U.S.C.  301;  18  U.S.C.  3C21. 
3622,  3624,  4001.  4042.  4081,  4082  (Repealed 
in  part  as  to  oFenses  conmiitted  on  or  after 
November  1.  :l;7).  4251-4255.  5006-5024 
(repealed  October  12, 1964  as  to  conduct 
occurring  after  t.hat  date),  5039;  28  U.S.C. 
509.  510;  28  CFR  0.95-0.99. 

2.  Subpart  F,  consisting  of  §§  550.50 
and  550.51,  is  revised  to  consist  of 

§§  550.50  through  550.58  as  follows: 

Subpart  F — Drug  Abuse  Treatment 
Programs 

Sec. 

550.50  Purpose  and  scope. 

550.51  institution  organization/staff  roles 
and  responsibilities. 

550.52  Admission  and  Orientation  progrem. 

550.53  Screening  and  referral. 

550.54  Requirements  for  drug  abuse 
education  course. 

530.55  Institution  residential  drug  abuse 
treatment  program. 

550.56  Incentives  for  residential  drug  abuse 
treatment  program  participation. 

550.57  Non-residential  drug  abuse 
treatment  program. 

550.58  Transitional  services. 

Subpart  F — Drug  Abuse  Treatment 
Programs 

§  550.50    Purpose  and  scope. 

The  Bureau  of  Prisons  provides,  to  the 
extent  practicable,  appropriate  drug 
abuse  treatment  programs  to  inmates. 

§550.51     Institutional  organizationystatf 
roles  and  responsibilities. 

(a)  Drug  Abuse  Treatment 
Coordinator.  The  Warden  shall 
designate  a  drug  abuse  treatment 
coordinator  for  his/Tier  institution. 

(b)  Drug  Abuse  Treatment  Specialist. 
All  institutions  shall  employ  a  drug 
abuse  treatment  specialist.  The  drug 
abuse  treatment  specialist  is  responsible 
for  providing  drug  abuse  education  and 
non-residential  drug  abuse  treatment 
services  to  the  inmate  population,  under 
the  supervision  of  the  drug  abuse 
treatment  coordinator.  In  institutions 
with  residential  drug  abuse  treatment 
programs,  additional  drug  abuse 
treatment  specialist  stafi'  are  employed 
to  provide  treatment  services  on  the 
residential  drug  abuse  treatment  unit. 


§  550.52    Admission  and  Orientation 
program. 

Drug  abuse  treatment  coordinators  at 
all  institutions  shall  ensure  that  inmates 
are  informed  about  local  and  Bureau- 
wide  drug  abuse  programming  and 
treatment  opportunities  during  the 
Admission  and  Orientation  program. 

§  S50.53    Screening  and  referral. 
A  psychologist  or  drug  abuse 
treatment  specialist  shall  interview  all 
new  institution  admissions  for  drug 
abuse  problems.  A  record  review  will  be 
performed  by  a  case  manager  in  the 
normal  course  of  his/her  duties.  Based 
on  these  reviews  and  interviews,  dmg 
abuse  treatment  staff  shall  mal.e  r..i 
appropriate  drug  education/treat.iient 
referral. 

§  550.54    Requirements  for  drug  abuse 
education  course. 

(a)(1)  Mandatory  participation.  An 
inmate  is  required  to  participate  in  the 
drug  abuse  education  course  if  he/she 
has  been  sentenced  or  returned  to 
custody  as  a  violator  after  September  30. 
1991  and  it  is  determined  by  unit  and/ 
or  drug  abuse  treatment  staff  through  a 
combination  of  interview  and  file 
review  that: 

(i)  There  is  evidence  in  the 
Presentence  Investigation  that  alcohol  or 
other  drug  use  contributed  to  the 
commission  of  the  instant  offense; 

(ii)  Alcohol  or  other  drug  use  was  a 
reason  for  violation  either  of  supervised 
release,  including  parole,  or  BOP 
community  status  (CCC  placement)  for 
which  the  inmate  is  now  incarcerated; 
or 

(iii)  The  inmate  was  recommended  for 
drug  programming  during  incarceration 
by  the  sentencing  judge. 

(2)  Voluntary  participation.  Inmates 
who  are  not  required  by  paragraph  (a)(1) 
of  this  section  to  participate  in  the  drug 
abuse  education  course  may  request  to 
participate  voluntarily  in  the  drug  abuse 
education  course  when  participant 
space  is  available.  Volunteers  must  have 
the  approval  of  the  drug  abuse  treatment 
coordinator.  Priority  consideration  shall 
be  given  to  those  inmates  whose 
participation  has  been  recommended  hy 
unit  or  treatment  staff. 

(b)  Sanctions.  An  inmate  who  is 
required  by  paragraph  {aj(l)  of  this 
section  to  participate  in  the  drug  abuse 
education  course  and  who  refuses 
participation,  withdraws,  is  expelled,  or 
otherwise  fails  to  meet  the  attendance 
and  examination  requirements  shall  be 
held  at  the  lowest  pay  grade  (Grade  4) 
within  the  institution  and  shall  be 
ineligible  for  community  programs. 
Inmates  may  be  permitted  to  receive 
work  promotions  during  their 
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participation  or  while  on  a  "waiting 
list"  for  the  drug  abuse  education 
ooiuse.  Tbe  Warden  may  make 
exceptions  to  the  provisions  of  this 
paragraph  for  good  cauae  with  reasons 
for  such  exceptions  documented  in 
writii^. 

(c)  Exemptions.  An  inmate  may  be 
exempted  from  the  required  drug  abuse 
education  course  due  to  cognitive 
impairment  or  other  learning  disabilities 
only  after  evaluation  and 
recommendation  by  a  psychologist.  An 
inmate  may  also  be  exempted  from  the 
drug  abuse  education  course  if  that 
inmate  volunteers  for.  enters  and    . 
cranplett^s  a  residential  drug  abuse 
treatment  program  or  if  he/she 
completes  a  structured  drug  abuse 
treatment  program  at  one  of  the  Bureau 
of  Prisons'  Intensive  Confinement 
Centers  (ICC). 

(d)  Written  consent  All  ixunales  who 
enter  the  drug  abuse  education  course 
(whether  as  mandatory  or  as  voluntary 
participants)  are  required  to  sign  an 
agreement  to  participate  prior  to 
admission  to  the  course. 

(e)  Completion.  Completion  of  the 
drug  abuse  education  course  requires 
attendance  and  participation  during 
course  sessions  and  a  passing  grade  on 
an  examination  given  at  tha  end  of  the 
course.  Inmates  required  to  participate 
in  this  course  ordinarily  ere  provided  at 
least  three  chances  to  pass  the  final 
examination  before  privileges  are  lost  or 
sanctions  (see  paragraph  (b)  of  this 
section)  are  invoked.  A  certificate  of 
achievement  will  be  awarded  to  all  who 
successfully  complete  the  program.  A 
copy  of  this  certificate  will  be  forwarded 
to  the  unit  team  for  placement  in  the 
inmate's  central  file.  _ 

i  550.55    tnstttution  residential  drug  abuse 
lieatoteiit  pfogram. 

Residential  drug  abuse  treatment  is 
available  at  selected  Bureau  of  Prisons 
institutions.  Il  is  an  intensive,  unit- 
based  treatment  experience  provided  by 
a  team  of  drug  abuse  treatment 
specialists  and  the  drug  abuse  treatment 
coordinator. 

(a)  Eligibility.  The  following  criteria 
must  be  met  for  an  inmate  to  be 
recommended  and/or  approved  for  the 
residential  drug  abuse  treatment 
program. 

(1)  The  inmate  must  have  a 
documented  driig  abuse  problem.  - 

(2)  The  inmate  must  have  no  s^ious 
mental  impiairment  which  would 
substantially  interfere  with  or  preclude 
full  participation  in  the  program. 

(3)  The  inmate  must  sign  an 
agreement  acknowledging  his/her' 
program  responsibility. 


fo 

in 


(4)  Ordinarily,  the  inmate  must  be 
w  tUn  thirty-six  months  of  release. 

(5)  The  security  level  of  the 

n  sidential  program  instituti<m  must  be 
aj  propriate  for  the  inmate. 

(b)  Application/ReferraJ/Piacement. 
Pi  Tticipation  in  the  residential  drag 
al  use  treatment  program  is  voluntary. 
A 1  inmate  may  be  refened  for  treatment 
b;  unit  and/or  drug  treatment  staff  or 
aj  ply  for  the  program  by  submitting  a 
re  ^xiest  to  a  staff  member  (ordinarily,  a 
m  smber  of  the  inmate's  unit  team  or  the 
dj  ug  abuse  treatment  coordinator).  The 
d<  cision  on  placement  is  made  by  the 
di  Ltg  abuse  treatment  coordinator. 

c)  Withdrawal/expulsion.  An  inmate 
m  ly  withdraw  voluntarily  tom  the 
pi  ogram.  TTie  drug  abuse  treatment 
cc  ordinator  may  remove  an  inmate  from 
th  3  program  based  upon  disrupdve  or 
n(  gative  behavior.  Withdrawal  or 
re  noval  fr«n  the  residential  program 
m  ly  r»ult  in  the  inmate's  being 
re  umed  to  his/her  prior  institution 
(v  hen  the  inmate  had  been  specifically 
tri  nsferred  for  the  purpose  of  program 
pi  tticipation)  and/or  return  of  tangible 
in  »ntives  previously  achieved. 

S  i  50.56    Incentives  for  residential  drug 
ab^se  treatment  program  participation. 

a)  An  inmate  may  receive  incentives 
•  his  or  her  satisfactcny  involvement 
the  resid^itial  program.  These 

in  :entives  may  include,  but  are  not 
lii  lited  to,  the  following. 

1)  Limited  financial  awards,  based 
u[  on  the  inmate's  achievement/ 

ca  npletion  of  program  phases. 

2)  Consideration  for  the  maximum 
p«  riod  of  time  (currently  180  days)  in  a 
C<  mmunity  Corrections  Center 

pi  icement,  provided  the  inmate  is 
ot  lerwise  eligible  for  this  designation. 

3)  Local  institution  incentives  such 
as  preferred  living  quarters  or  special 
TCi  rognition  privileges. 

b)  An  inmate  must  meet  his/her 
fii  ancial  program  responsibility 

oh  igations  (see  28  CFR  part  545)  prior 
to  jeing  able  to  receive  an  incentive  for 
hi  ;/her  residential  program 
pa  rticipation. 

§  i  Sa57    Non-residential  drug  abuse 
tn  atraent  program. 

^Ion-residential  drug  abuse  treatment 
is  >rovided  at  all  institutifxis  and 
or  linarily  consists  of-individual  and/or 
gr  >up  counseling  and  self-help 
pr  }gramming  provided  through  tbe 
in  ititution's  Psychology  Services 
de  sartment. 

a)  Eligibility.  The  following  criteria 
m  ist  be  met  for  an  inmate  to  be 
re  xnnmended  or  approved  for  a  non- 
re  idential  drug  aimse  treatment 
pi  ^gram. 


(1)  Tbe  inmate  must  have  a 
documented  drug  abuse  problem. 

(2)  The  inmate  must  have  no  serious 
mental  impairment  which  would 
substantially  interfere  with  or  preclude 
full  participation  in  the  program. 

(3)  The  inmate  must  sign  an 
agreement  acknowledging  his/her 
program  responsibility. 

(b)  AppHcation/Referral/PIacewent. 
Participation  in  the  non-residential  ^rug 
abuse  treatment  program  is  voluntary. 
An  inmate  may  be  referred  for  treatment 
by  unit  and/or  drug  treatment  staff  or 
may  apply  for  these  programs  by 
submitting  a  request  to  a  staff  member 
(ordinarily,  a  member  of  the  inmate's 
unit  team  or  the  drug  abxise  treatment 
coordinator).  The  decision  on  placement 
is  made  by  the  drug  abuse  treatment 
coordinator. 

(c)  Withdrawal/expulsion.  An  inmate 
may  withdraw  volimtarily  from  the 
program.  The  drug  abuse  treatment 
coordinator  may  remove  an  inmate  from 
the  program  based  upon  disruptive  or 
negative  behavior. 

$560.58    TransWonalawvicM. 

(a)  Transitional  treatment 
programming  is  required  for  all  inmates 
completing  an  institution's  residential 
treatment  program.  Transitional 
treatmrait  includes  treatment  provided 
to  inmates  who,  upon  completing  the 
residential  program»,retxmi  to  the 
general  population  of  that  or  another 
institution.  An  inmate's  refusal  to 
participate  in  this  program  is  considered 
a  program  failure  and  disqualifies  the 
inmate  for  any  additional  incentives 
consideration,  and  may  result  In  the 
inmate's  redesignation. 

(b)  An  inmate  who  successfully 
completes  a  residential  drug  abuse 
program  and  who.  based  on  eligibility, 
is  transferred  to  a  Community 
Corrections  Center  (CCC),  is  required  Jo 
participate  in  a  community-based 
treatment  program  each  week,  in 
addition  to  the  required  employmont 
and  other  program  activities  of  the  CCC. 
The  inmate's  failure  to  meet  the 
requirements  of  treatment  may  result  in 
the  inmate's  being  returned  to  the 
institution  for  reftising  a  program 
assignment. 

(c)  Staff  may  offer  an  inmate  who  has 
not  been  involved  in  the  institution's 
drug  abuse  treatment  program  the 
opportunity  to  become  involved  in  the 
transitional  drug  treatment  program  as 
part  of  the  inmate's  CCC  placement  In 
addition,  with  the  drug  abuse  treatment 
coordinator's  approval,  an  irmiatc  may 
volunteer  and  be  accepted  for 
transitional  drug  treatment 
programming. 
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3.  The  authority  citation  for  28  CFR 
part  545  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3013. 
3571.  3572.  3621,  3622.  3624.  3663.  4001, 
4042. 4081, 4082  (Repealed  in  part  as  to 
offenses  committed  on  or  after  November  1 . 
1987),  4126.  5006-5024  (Repealed  October 
12, 1984  as  to  offenses  committed  after  that 
date).  5039;  28  U.S.C.  509,  510;  28  CFR  0.95- 
0.99. 

4.  In  §  545.11,  a  new  paragraph  (d)(ll) 
is  added  to  read  as  follows: 

§545.11    Procedures. 

•        •        *        *        • 

(d)  *  •  * 

(11)  The  inmate  will  not  receive  an 
incentive  for  participation  in  residential 
drug  treatment  programs. 

jFR  Doc.  94-26111  Filed  10-20-94;  8:45  ami 
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Fishery  products;  voluntary  inspection,  grading,  and 

certification  services  fees  and  charges,  53417-53419 
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Rules  and  Regulations 


This  secten  of  the  FEDERAL  REGISTER 
contains  regulatory  docunents  having  general 
applicabiety  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubfehed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultiiral  Marketing  Service 

7CFRPart920 

[Docket  No.  FV94-e20-3nRl 

Expertses  and  Assessment  Rate  for 
the  1994-95  Fiseal  Year  for  the 
Marketing  Order  Covering  Kiwttruit 
Grown  in  California 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnOW;  Final  rule. 

SUMMARV^The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  which 
authorized  expenses  and  established  an 
assessment  rate  for  the  Kiwifruit 
Administrative  Committee  (Committee) 
under  Marketing  Order  No.  920  for  the 
1994-95  fiscal  year.  Authorization  of 
this  budget  enables  the  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  August  1, 1994,  through 
July  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA,  P.O.  Box  96456,  Room  2523-S. 
Washington.  DC  20090-6456;  telephone: 
(202)  720-5127;  or  Rose  Aguayo, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
2202  Monterey  Street,  Suite  102B, 
Fresno,  CA  93721,  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  920  (7  CFR  Part  920],  as  amended, 
regulating  the  handling  of  kiwifiiiit 
grown  in  California,  hereinafter  referred 
to  as  the  "order".  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 


U.S.C.  601-6741.  hereinafter  referred  to 
as  the  "Act". 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  mariceting 
order  provisions  now  in  effect, 
California  kiwifruit  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  California 
kiwifinit  during  the  1994-95  fiscal  year 
beginning  August  1, 1994,  through  July 
31. 1995.  This  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  poUcies.  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefi-om.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Tbere  are  approximately  65  handlers 
of  kiwifiruit  grown  in  California  who  are 
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subject  to  regulation  imder  the  kiwifruit 
marketing  order  and  approximately  600 
producers  of  kiwifruit  in  the  regulated 
area.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  [13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  kiwifruit  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  kiwifruit  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  kiwifruit  handled  from  the 
beginning  of  such  year.  The  budget  of 
expenses  for  the  1994-95  fiscal  year  was 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are 
producers  of  California  kiwifruit.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  was 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportimity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  kiwifiuit.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  met  on  June  15, 1994. 
and  unanimously  recommended  1994- 
95  marketing  order  expenditures  of 
$167,862  and  an  assessment  rate  of 
$0.01  per  tray  or  tray  equivalent  of 
kiwifruit.  In  comparison,  1993-94 
marketing  year  budgeted  expenditures 
were  $156,150,  which  is  $11,712  less 
than  the  $167,862  recommended  for  this 
fiscal  year.  The  assessment  rate  oi  $0.01 
per  tray  or  tray  equivalent  is  the  same 
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as  last  year's  assessment  rate.  Hie  ma|or 
budget  category  for  1994-95  is  $98,360 
for  administrative,  staff  and  field 
salaries. 

Assessment  income  for  1994-95  is 
estimated  to  total  $110,000  based  on 
anticipated  fresh  domestic  shipments  of 
11  millions  trays  or  tray  equivalents  of 
kiwifruit.  The  assessment  income  will 
have  to  be  augmented  by  $57,862  from 
the  Committee's  reserves  to  provide 
adequate  funds  to  cover  budgeted 
expenses.  Funds  in  the  reserve  at  the 
end  of  the  1993-94  fiscal  year  are 
estimated  to  be  $87,138.  The  reserve 
fund  will  be  within  the  maximum 
permitted  by  the  order  of  one  fiscal 
year's  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  [59  FR  41379, 
August  12, 1994]  and  provided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  [5 
U.S.C.  443)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  it.s 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
year  for  the  program  began  August  1, 
1994.  The  marketing  order  requires  that 
the  rate  of  assessment  apply  to  all 
assessable  kiwifruit  handled  during  the 
fiscal  year.  In  addition,  handlers  are 
avb  are  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule 

No  comments  were  received 
concerning  the  interim  final  rule  that  is 
adopted  in  this  action  as  a  final  rule 
without  change. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifiuit,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 


For  the  reason  set  forth  in  the 
preamble,  7  CFR  Part  920  is  amended  as 
fallows: 

^RT  920-KIWIFRUIT  GROWN  IN 
^UFORNIA 

Accordingly,  the  interim  final  rule 
ending  7  CFR  Part  920  which  was 

.    blished  at  59  FR  41379  on  August  12. 

1^94,  is  adopted  as  a  final  rule  without 

c  lange. 

Dated:  October  18, 1994. 
Efic  M.  Forman, 

Acting  Director,  Fruit  and  Vegetable  Division. 
I^R  Doc.  94-26224  Filed  10-21-94;  8:45  am] 
BlUNG  coos  3410-Oi-P 


D  EPARTMENT  OF  COMMERCE 

h  ational  Oceanic  and  Atmoapharic 
A  dminiatration 

1>CFRPart940 
RN0648-AC94 

S  tellwagen  Bank  National  Marine 
S  anctuary  Regulationa 

A  SENCY:  Office  of  Ocean  and  Coastal 
F  }soiut:e  Management  (OCRM), 
^  ational  Ocean  Service  (NOS),  National 
C  ceanic  and  Atmospheric 
ildministration  (NOAA),  Commerce. 
A  :nON:  Notice  of  effective  date. 


SllMMARY:  This  notice  announces  the 
e  fective  date  for  the  final  rule 
ii  (iplementing  the  Stellwagen  Bank 
I  ational  Marine  Sanctuary,  offshore  of 
t  e  Commonwealth  of  Massachusetts. 
1  le  final  rule  which  was  published  on 
C  ctober  19, 1993  could  not  become 
e  fective  until  a  congressional  review 
p  shod  of  45  days  of  continuous  session 
V  as  completed. 

E  -FECTIVE  date:  The  regulations  at  15 
C  FR  Part  940  published  on  October  19. 

1  )93  (58  FR  53865)  are  effective  March 

2  ].  1994. 

F  )R  FURTHER  INFORMATION  CONTACT: 
N  r.  R.  Randall  Schneider,  Atlantic/ 
C  reat  Lakes  Regional  Manager, 
S  anctuaries  and  Reserves  Division, 
C  ffice  of  Ocean  and  Coastal  Resource 
h  lanagement.  National  Ocean  Service. 
^  ational  Oceanic  and  Atmospheric 
/  dministration,  SSMC-4,  Station 
1  2158. 1305  East-West  Highway,  Silver 
5  pring,  MD  20910  (301/713-3132). 

s  jpplementary  information:  On 

C  ctober  19. 1993,  the  Under  Secretary  of 
C  ommerce  for  Oceans  and  Atmosphere 
t  ansmitted  the  Notice  of  Final  Rule  and 
£  ummary  of  Final  Management  Plan  for 
t  )e  Stellwagen  Bank  National  Marine 
f  anctuary  to  Congress.  This  action 


initiated  a  review  period  of  45  days  of 
continuous  congressional  session. 
Under  section  304(b)  of  the  National 
Marine  Sanctuaries  Program 
Amendments  Act  of  1992,  the 
regulations  to  implement  the  Sanctuary 
designation  and  regulate  the  conduct  of 
certain  activities  shall  take  effect  and 
become  final  at  the  conclusion  of  the  45- 
day  review  period.  Thus,  the  regulations 
became  effective  on  March  20, 1994. 

The  Notice  of  Final  Rule  and 
Summary  of  Final  Management  Plan 
was  also  published  in  the  Federal 
Register  on  October  19, 1993  (58  FR 
53865).  On  November  4, 1992,  Public 
Law  102-587  was  signed,  which,  among 
other  matters,  provides  for  designation 
of  the  Stellwagen  Bank  National  Marine 
Sanctuary,  as  described  therein.  The 
designated  Sanctuary  encompasses  a 
total  of  approximately  638  square 
nautical  miles  (approximately  2181 
square  kilometers)  of  ocean  waters,  and 
the  submerged  lands  thereunder,  over 
and  surroimding  the  submerged 
Stellwagen  Bank  and  additional 
submerged  features,  offshore  of  the 
Commonwealth  of  Massachusetts. 

Stellwagen  Bank  is  a  submerged, 
glacially-deposited  primarily  sandy 
feature  extending  for  approximately  20 
miles  in  a  southeast-to-northwest 
direction,  in  the  extreme  southwestern 
Gulf  of  Maine,  between  Cape  Ann, 
Massachusetts  and  the  northern  end  of 
Cape  Cod,  Massachusetts,  at  the  eastern 
edge  of  Massachusetts  Bay.  The 
combination  of  physical  and 
oceanographic  characteristics  over  an 
around  the  Bank  result  in  two  distinct 
peak  productivity  periods  annually. 
This  productivity  supports  a  large 
variety  of  benthic,  invertebrate  and 
pelagic  fishery  resources,  which  have  in 
turn  supported  generations  of 
fishermen.  The  Bank  also  provides 
important  feeding  and  nursery  grounds 
for  an  extraordinary  number  of  large  and 
small  cetacean  species.  Accessibility  of 
the  Bank  from  land  has  resulted  in  an 
extensive  commercial  whalewatch 
industry,  attracting  more  than  1.25 
million  visitors  to  the  Bank  annually. 
The  combination  of  productivity  and 
accessibility  also  provides  the  base  for 
high  levels  of  scientific  interest  in  the 
Stellwagen  Bank  area. 

Federal  Domestic  Assistance  Catalog  Number 
11.4229 

Marine  Sanctuary  Program 
Dated:  October  1 8. 1 994. 
Frank  W.  Maloney, 

Deputy  Assistant  Administrator  for  Ocean 
Senices  and  Coastal ZoneKfanagement. 
[FR  Doc.  94-26305  Filed  10-51-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

18  CFR  Part  375 

[Docket  Na  RM94-21 -000] 

Authorizing  Delegationto  the 
Sacretary  In  Proceedings  Under 
Section  210  or  Section  211  of  the 
Federal  Power  Act;  Order  No.  570; 
Final  Rule 

October  18, 1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACnOH:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
regulations  to  authorize  the  Secretary,  or 
the  Secretary's  designee,  to  reject 
without  prejudice  all  requests  for 
rehearing  and  requests  for  modification 
of  a  proposed  order  issued  in  a 
proceeding  under  either  section  210  or 
section  211  of  the  Federal  Power  Act 
(FPA).  In  addition,  the  Secretary,  or  the 
Secretary's  designee,  will  be  authorized 
to  reject  without  prejudice  all  motions 
for  clarification  combined  with  requests 
for  rehearing  and/or  requests  for 
modification  of  a  propoised  order  issued 
in  a  proceeding  imder  either  section  210 
or  section  211  of  the  FPA. 

This  amendment  is  necessary  in  the 
interests  of  administrative  efficiency. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  November  23,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gil  da  E.  Rodriguez,  Federal  Energy 
Regulatory  Commission,  Office  of  the 
General  Counsel,  825  North  Capitol 
Street  NE.,  Washington,  DC  20426,  (202) 
208-0626. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300,  1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1/81.  The 


fiill  text  of  this  order  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  finm  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street  NE., 
Wadiington,  DC  20426. 

L  Introduction 

Issued  October  17, 1994. 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Cheir;  Vicky  A.  Bailey,  James  J. 
Hoecker,  William  L.  Massey'and  Donald  F. 
Santa,  )r. 

The  Federal  Energy  Regulatory 
Commission  is  amending  18  CFR 
375.302.  Under  18  CFR  375.302  the 
Commission  delegates  to  the  Secretary," 
or  the  Secretary's  designee,  the 
authority  to  perform  certain  functions 
listed  in  the  regulation.  The  purpose  of 
this  final  rule  is  to  amend  the  list  of 
delegations  to  add  that  the  Secretary,  or 
the  Secretary's  designee,  has  the 
authority  to  reject  without  prejudice 
certain  documents  filed  in  proceedings 
instituted  under  section  210  or  section 
211  of  the  Federal  Power  Act  (FPA).« 

Consistent  with  the  Commission's 
prior  orders,  pursuant  to  this  rule  the 
Secretary,  or  the  Secretary's  designee, 
will  be  authorized  to  reject  without 
prejudice  all  requests  for  rehearing  and 
requests  for  modifications  of  a  proposed 
order  issued  in  a  proceeding  under 
section  211  of  the  FPA.  In  addition,  the 
Secretary,  or  the  Secretary's  designee, 
will  be  authorized  to  reject  without 
prejudice  all  motions  for  clarification 
that  are  combined  with  requests  for 
rehearing  and/or  requests  for 
modification  of  a  proposed  order  issued 
in  a  proceeding  under  section  211  of  the 
FPA.  The  Secretary,  or  the  Secretary's 
designee,  also  will  be  granted  the  same 
authority  for  proceedings  under  section 
210  of  the  FPA.  This  amendment  is 
necessary  in  the  interests  of 
administrative  efficiency. 

II.  Discussion 

The  Energy  Policy  Act  of  1992  revised 
sections  211  and  212  of  the  FPA  ^  so  that 
the  Commission,  upon  application,  may 
issue  an  order  requiring  a  transmitting 
utility  to  provide  transmission  services 
once  certain  conditions  are  met.  Under 
section  211,  the  Commission  may  issue 
an  order  only  if  it  finds  that  the  order 
meets  the  requirements  of  section  212, 
compUes  with  the  statutory  standards 
described  in  section  211,  and  would 
otherwise  be  in  the  public  interest. 


Section  212(c)(1)  states  thai,  before 
the  Commission  issues  an  order  under 
section  210  or  section  211,  the 
Commission  shall  issue  a  proposed 
order  and  set  a  reasonable  time  for 
parties  to  the  proposed  interconnection 
or  transmission  order  to  agree  to  terms 
and  conditions  under  which  such  order 
is  to  be  carried  out,  including  the 
apportionment  of  costs  betvreen  them 
and  the  compensation  or  reimbursement 
reasonably  due  to  any  of  them. 

That  section  also  provides  that  such 
proposed  order  shall  not  be  reviewable 
or  enforceable  in  any  court.' 

Consistent  with  this  statutory 
mandate,  in  Florida  Municipal  Power 
Agency  v.  Florida  Power  &■  Light 
Company,  *—\he  first  case  in  which  the 
Commission  proposed  to  order 
transmission  services  under  section  211, 
as  amended  by  the  Energy  Policy  Act — 
the  Commission  noted  that  it  had 
considerable  discretion  with  respect  to 
both  the  timing  and  the  specificity  of  a 
proposed  order.  Moreover,  the 
Commission  stated  that  the  proposed 
order  shall  not  be  reviewable  or 
enforceable  in  court.  The  Commission 
added  that,  consistent  with  18  CFR 
385.713,  the  proposed  order  is  an 
interlocutory  order  not  subject  to 
requests  for  rehearing;  the  proper  time 
for  parties  to  seek  rehearing  is  after  the 
Commission  issues  a  final  order  under 
section  211.' 

Responding  to  requests  for  rehearing 
of  Florida  Municipal,  the  Commission 
reiterated  the  above,  and  explained  that 
the  preliminary  findings  in  a  proposed 
order  were  not  subject  to  judicial  review 
or  requests  for  rehearing.  The 
Commission  explained  that  entertaining 
and  responding  to  arguments  on 
preliminary  findings  could  result  in  a 
waste  of  resources  of  both  the 
Commission  and  the  parties,  and  could 
unnecessarily  delay  the  provision  of 
transmission  services.* 

Nonetheless,  in  subsequent  cases, 
parties  have  continued  to  file  requests 
for  rehearings  of  proposed  orders  in 
section  211  proceedings.  Using 
Commission  time  and  resources,  the 
Commission  has  responded  to  these 
requests  for  rehearing  and  issued 
decisions  finding  that  proposed  orders 
in  section  21 1  proceedings  made 
preliminary  findings  only,  and  thus 
were  not  subject  to  rehearing. 
Consequently,  the  Commission 


■  16  U.S.C  824i.  824). 
'  16  U.S.C.  824).  824k. 


'16  U.S.C  824k(c)(l). 

*65  FERC  f  61.125.  order  dismissing  rpquestsfvr 
Khg.  65  FERC 1 61.372  (1993)  IFIorida Muatcipal). 
'  65  FERC  at  61.613. 
••65  FERC  at  63,012. 
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dismissed  these  requests  for  rehearing  of 
the  proposed  orders  without  prejudice.^ 

Nwst  recently,  in  El  Paso  Electric 
Company  and  Central  and  South  West 
Services,  Inc.,  as  agent  for  Public 
Senice  Company  of  Oklahoma,  West 
Texas  Utilities  Company,  Southwestern 
Electric  Power  Company,  and  Central 
Power  and  Light  Company  v. 
Southwestern  Public  Service  Company,^ 
the  Commission  again  addressed 
parties'  inappropriate  filing  of  a  request 
for  rehearing  of  a  proposed  order  for 
transmission  services  under  section  211. 
Consistent  with  the  earlier  orders,  the 
Commission  dismissed  the  request  for 
rehearing  without  prejudice  noting  that 
the  proposed  order  made  preliminary 
findings  only,  and  that  a  request  for 
rehearing  would  be  appropriate  only 
after  the  Commission  issued  a  final 
order.  Moreover,  the  Commission  added 
that  notwithstanding  many  previous, 
specific  admonishments  iiat  a  request 
for  rehearing  of  a  proposed  order  for 
transmission  services  under  section  211 
is  improper,  it  has  had  to  repeatedly 
issue  orders  dismissing  such  requests. 
Accordingly,  in  the  interest  of 
administrative  efficiency,  the 
Commission  authorized  the  Secretary, 
or  the  Secretary's  designee,  as  of  the 
date  of  the  issuance  of  the  order,  to 
reject  requests  for  rehearing  and 
requests  for  modification  of  a  proposed 
order  under  section  211.  However,  the 
Commission  indicated  that  it  would 
entertain  legitimate  motions  for  - 
clarification  of  a  proposed  order  as  long 
as  they  were  not  combined  with 
requests  fot  rehearing  and/or  requests 
for  modification  of  a  proposed  order 
issued  in  a  proceeding  under  section 
211.9 

Although  we  have  consistently 
attempted  to  forestall  the  inappropriate 
filing  of  a  request  for  rehearing  or 
modification  of  a  proposed  order  under 
section  211,  parties  continue  to  make 
these  improper  filings.  Therefore,  as  we 
noted  in  El  Paso,  in  the  interests  of 
administrative  efficiency  the 
Commission  wU  not  review  these 
requests  or  issue  decisions;  rather  the 
Secretary,  or  the  Secretary's  designee, 
will  be  authorized  to  reject  without 
prejudice  such  requests  outright. 

Moreover,  since  the  language  of  FPA 
section  212(c)(1)  is  also  applicable  to 
section  210  proceedings,  we  will  also 
delegate  to  the  Secretary,  or  the 
Secretary's  designee,  the  same  authority 


'  See  Minnesota  Municipal  PonerAgpncy  v. 
Southern  Minnesota  Power  Agency,  67  FERC 
161.075  at  61.206-07  (1994);  Minnesota  Municipal 
Power  Agency  v.  Northern  States  Potver  Company. 
66  FERC  1 61.323  at  62.034  (1994). 

•68  FERC  1 (1994)  (EJ  Paso). 

•Id.  at ,  »lip  op.  at  5-6. 


tc  dismiss  without  prejudice  the  same 
tji  ye  of  pleadings  in  section  210 
pi  oceedings. 

II  .  Conclusion 

As  explained  above,  in  the  interests  of 
a<  ministrative  efficiency,  we  will 
ai  lend  18  CFR  375.302  to  add  that  the 
S(  cretary,  or  the  Secretary's  designee,  is 
at  thorized  to  reject  without  prejudice 
re  quests  for  rehearing  and  requests  for 
m  odification  filed  in  proceedings  under 
s(  ction  210  or  section  211. 

r  .  Environmental  Statement 

Commission  regulations  require  that 
ai  I  environmental  assessment  or  an 
ei  ivironmental  impact  statement  be 
p:  epared  for  any  Commission  action 
tl  at  may  have  a  significant  adverse 
e  Tect  on  the  human  environment. '°  The 
C  )mmission  has  categorically  excluded 
c(  rtain  actions  from  this  requirement  as 
n  >t  having  a  significant  effect  on  the 
h  imah  environment."  No 
ei  ivironmental  consideration  is 
n  (cessary  for  the  promulgation  of  a  rule 
tl  at  is  clarifying,  corrective,  or 
p  ocedural.'2  As  explained  above,  this 
fi  lal  rule  is  procedural  and  ministerial 
ii  nature,  and  promotes  internal 
alministrative  efficiency  by  authorizing 
tl  e  Secretary,  or  the  Secretary's 
d  isignee,  to  reject  without  prejudice 
o  rtain  filings  in  proceedings  under 
s(  ctions  210  and  211  of  the  FPA. 
A  ccordingly,  no  environmental 
o  msideration  is  necessary. 

Regulatory  Flexibility  Act 
Oertification 

The  Regulatory  Flexibility  Act  " 
requires  rulemakings  either  to  contain  a 
c  ascription  and  analysis  of  the  impact 
t  e  rule  will  have  on  small  entities  or 
a  certification  that  the  rule  will  not  have 

substantial  economic  impact  on  a 
s  ibstantial  number  of  small  entities. 
N  any.  if  not  most,  entities  to  which  this 
r  lie  would  apply  do  not  fall  within  the 
c  jfinition  of  small  entities.'^ 

Lirthermore.  this  rule  does  not  establish 
a  ly  new  reporting  requirements  and  is 
n  leroly  procedural.  Accordingly,  no 
r  !gulator>'  flexibility  analysis  is 
r  squired. 


'^Regulations  Implementing  the  Natioiuit 
divL'onmenUl  Policy  Act.  Order  No.  486.  52  FK 
4  '897  (Dec.  17.  1987).  FERC  Stats,  ft  Regs., 
F  sgulations  Preambles  1986-90  1 30.783  (19671 
(f>diried  at  18  CFR  part  380). 

"18  CFR  380.4. 

•MBCFR380.4(a)(2)(ii). 

'S5U.S.C.  601-612. 

■*See  5  U.S.C  601(3).  citing  to  section  3  of  the 
.'tnall  Business  Act.  IS  U.S.C.  632,  which  defines 

inall  business  concern"  as  a  business  that  is 

idependently  owned  and  operated  and  that  is  not 
(i  eminent  In  its  field  of  operation. 


VI.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  "  require 
that  OMB  approve  certain  information 
collection  requirements  imposed  by  the 
agency's  rule.  However,  this  rule  neither 
contains  new  information  collection 
requirements  nor  modifies  any  existing 
information  collection  requirements  in 
the  Commission's  regulations. 
Therefore,  this  final  rule  is  not  subject 
to  OMB  approval. 

VII.  Administrative  Findings  and 
Effective  Date 

The  Administrative  Procedure  Act 
(APA)  '6  requires  rulemakings  to  be 
published  in  the  Federal  Register.  The 
APA  also  mandates  that  an  opportunity 
for  comment  be  provided  when  an 
agency  promulgates  regulations. 
However,  notice  and  comment  are  not 
required  under  the  APA  when  the 
agency  for  good  cause  finds  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  The  Commission 
finds  that  notice  and  comment  are 
unnecessary  for  this  rulemaking.  As 
explained  above,  this  final  rule  is 
procedural  and  ministerial  in  nature 
and  is  being  promulgated  to  advance 
internal  administrative  efficiency.  The 
Commission  is  merely  amending  18  CFR 
375.302  to  permit  delegation  to  the 
Secretary,  or  the  Secretary's  designee,  to 
reject  without  prejudice  certain  filings 
in  proceedings  under  section  210  or 
section  211  of  the  FPA. 

The  Commission  will  make  this  rule 
effective  thirty  days  after  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  18  CFR  Part  375 

Electric  power  rates,  electric  utilities, 
reporting  and  record  keeping 
requirements. 

By  the  Commission. 
Lois  D.  Cashell, 

Secretory. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  375,  Chapter  I, 
Title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  37S-[AMENDED] 

1.  The  authority  citation  for  Part  375 
continues  to  read  as  follows: 

Authority:  5  U.S.C  551-557;  15  U.S.C. 
717-717W,  3301-3432;  16  U.S.C  791-e28r, 
791a  note.  2601-2645;  42  U.S.C  7101-7532. 
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"5 CFR 132a 
'*gtU.SXl  551-559. 
•'5  U.S.C  553(B). 


2.  Section  375.302  is  amended  by 
adding  paragraphs  (t)  and  (u)  to  read  as 
follows: 

§375.302    Delegations  to  the  Secretary. 

•        * "       •        •        • 

(t)  Reject  without  prejudice  all 
requests  for  rehearing  and  requests  for 
modification  of  a  proposed  order  issued- 
in  a  proceeding  under  section  210  or 
section  211  of  the  Federal  Power  Act,  16 
U.S.C.  824i,  824j. 

(u)  Reject  without  prejudice  all 
motions  for  clarification  that  are 
combined  with  requests  for  rehearing 
and/or  requests  for  modification  of  a 
proposed  order  issued  in  a  proceeding 
under  section  210  or  section  211  of  the 
Federal  Power  Act,  16  U.S.C.  824i,  824j. 

[PR  Doc.  94-26284  Filed  10-21-94:  8:45  am] 
BILUNG  COOE  «717-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD0»-»4-033] 

Drawbridge  Operation  Regulations; 
Chicago  River,  IL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation; 

request  for  comments. 


SUMMARY:  The  Commander.  Ninth  Coast 
Guard  District,  has  authorized  a  60-day 
deviation  from  the  operation  regulations 
for  the  draws  of  the  bridges  over  the 
Chicago  River,  IL.  The  deviation  was 
authorized  to  evaluate  a  drawbridge 
schedule  with  fewer  required  bridge 
openings  during  the  fall  time  period 
when  most  recreational  vessels 
traditionally  return  from  Lake  Michigan 
to  the  boat  yards  for  winter  storage.  This 
deviation  was  specifically  crafted  to 
reflect  the  spirit  of  Department  of 
Transportation  strategic  goals  that 
encourage  effective  intermodal  system 
integration.  The  Coast  Guard  will 
review  comments  received  via  this 
solicitation  and  the  data  gathered 
relating  to  the  effect  of  the  draw 
schedule  on  vessel  and  motor  vehicle 
movements  while  the  process  to  effect 
more  permanent  rulemaking  is  initiated 
diuing  the  lull  between  seasons. 
DATES:  Effective  Date:  The  deviation  is 
effective  from  October  11, 1994,  to 
December  5, 1994,  unless  sooner 
terminated  by  the  District  Commander. 

Comments:  Comments  must  be 
received  by  January  15, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Mr.  Robert  Bloom,  Chief,  Bridge  Branch 


Ninth  Coast  Guard  District,  1240  E. 
Ninth  St.,  Cleveland,  Ohio  44199  or  may 
be  delivered  to  room  2083D  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (216) 
522-3993.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  2083D,  at 
the  above  address  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Bloom,  (216)  522-3993. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data  or  views  concerning  the  schedule 
of  draw  openings  during  the  deviation 
period.  Persons  submitting  comments 
should  include  their  names  and 
addresses  and  identify  this  notice 
(CGD09-94-033).  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  formal,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes.  The  Coast 
Guard  will  consider  all  comments 
received  during  the  comment  period. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Robert  Bloom 
at  the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  be  beneficial,  the 
Coast  Guard  will  hold  a  public  hearing 
at  a  time  and  place  announcedtiy  a  later 
notice  in  the  Federal  Register. 

The  Coast  Guard  also  requests 
comments  on  the  use  of  "negotiated 
rulemaking"  (imder  the  authority  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2)  if  it  determines  that  a 
permanent  change  to  the  draw  schedule 
should  be  proposed. 

In  negotiated  rulemakings,  the 
affected  parties  and  the  public  may 
benefit  from  face-to-face  negotiations, 
sharing  of  information,  and  cooperation 
in  developing  and  reaching  agreement 
on  the  provisions  of  a  rule.  Negotiated 
rulemaking  procedures  may  be 
appropriate  when:  there  are  a  limited 
number  of  identifiable  interested  parties 
who  would  be  affected  by  the  rule;  there 
is  a  reasonable  chance  that  balanced 
representation  can  be  reached  on  the 
committee  and  that  it  will  negotiate  in 
good  faith;  there  is  likelihood  of  a 
committee  consensus  in  a  fixed  time 
period;  the  negotiating  process  will  not 


unreasonably  delay  the  rule;  and  the 
agency  can  use  the  consensus  of  the 
committee  in  formulating  the  NPRM. 

The  Coast  Guard  specifically  requests 
comments  on  whether  the  above  criteria 
could  be  met  with  respect  to  a 
rulemaking  to  revise  the  draw  opening 
schedule  of  the  draws  over  the  Chicago 
River.  The  Coast  Guard  also  requests 
suggestions  on  which  parties  should  be 
members  of  a  negotiated  rulemaking 
committee.  In  those  instances  where  a 
party  would  be  a  governmental  or 
corporate  entity,  the  Coast  Guard  also 
requests  nominations  of  individual 
representatives  for  those  entities. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Robert 
Bloom,  Project  Manager,  Chief.  Bridge 
Branch  Ninth  Coast  Guard  District,  and 
Commander  James  Colhn,  Project 
Counsel. 


Background 

Following  notice  and  comment 
rulemaking,  the  Coast  Guard 
promulgated  a  final  rule  on  April  18. 
1994,  establishing  a  new  rule  for 
drawbridge  operations  on  the  Chicago 
River.  On  September  26, 1994,  the 
United  States  District  Court  for  the 
District  of  Columbia  issued  an  order  in 
the  case  of  Crowley's  Yacht  Yard,  Inc., 
Plaintiff,  v.  Federico  Pena,  Secretary, 
United  States  Department  of 
Transportation,  Defendant,  Civil  Action 
Number  94-1152  SSH,  rescinding  the 
Final  Rule  pubUshed  on  April  18, 1994. 
and  reinstating  the  previous  regulations 
found  at  33  CFR  117.391.  The  former 
regulations  reinstituted  by  the  District 
Court  provided  for  on-demand  openings 
of  drawbridges  except  during  rush  hour 
periods.  Further,  the  former  regulations 
contained  no  requirement  for  advance 
notice  or  the  use  of  flotillas. 

In  an  October  4,  1994,  letter  to  the 
Department  of  Transportation,  the  Qty 
of  Chicago  requested  relief  from  the 
reinstituted  rules,  stating  that  the  timing 
of  the  order  reinstating  tie  previous 
regulations  was  creating  a  serious 
problem  for  the  City  of  Chicago  because 
it  allowed  weekday  "on  demand" 
openings.  In  addition  to  being 
concerned  with  the  costs,  the  City  noted 
the  potential  disruption  to  vehicular, 
elevated  train,  and  pedestrian  traffic, 
and  that  from  early  September  through 
October  15,  approximately  600  boats  are 
expected  to  transit  the  Chicago  River  to 
boatyards  for  Winter  storage.  The  Qty 
stated  that  the  needs  of  boats  could  be 
accommodated  with  a  limited  number 
of  openings,  and  requested  that  the 
bridge  opienings  be  restricted  to 
weekends,  Wednesdays  between  the 
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hours  of  10  ajn.  and  2  pjn..  and 
Tuesday  and  Thursday  evenings.  - 

The  Coast  Guard  has  also  been 
provided  with  information  from  Grant 
Crowley,  plaintiff  in  the  District  Court 
litigation,  concerning  a  voluntary 
arrangement,  initiated  by  the  major 
boatyards,  to  promote  the  passage  of 
returning  boats  in  flotillas  on  Tuesdays 
and  Thursdays  at  10  a.m.  and  Saturday 
and  Sunday  at  noon,  if  needed.  They 
also  suggested  reducing  the  number  of 
weekday  daylight  openings  to  one  a 
week  after  the  majority  of  boats 
returned.  White  a  number  of  boats  have 
transited  the  Chicago  River  under  this 
voluntary  arrangement,  it  does  not 
prevent  individual  vessels  outside  the 
boatyard  umbrella  from  requesting 
bridge  openings  at  other  times.  It  is 
estimated  that  approximately  400  boats 
have  not  yet  gone  to  layup. 

In  light  of  the  district  court's  decision 
and  the  City's  request,  representatives  of 
the  Department  of  Transportation,  the 
Coast  Guard  and  the  United  States 
Attorney's  Office  met  with  plaintiffs 
attorneys  and  representatives  of  the  City 
of  Chicago  on  October  6  in  an  effort  to 
obtain  a  mutually  satisfactory  agreement 
on  a  modi  fled  short-term  schedule  of 
bridge  openings  that  would  meet  the 
needs  of  both  the  City  and  the  boaters. 
These  efforts  were  unsuccessful. 

The  similarity  of  the  City  request  and 
the  voluntary  program  initiated  through 
the  boatyards,  together  with  the 
imminent  end  of  the  boating  season  and 
the  concomitant  heavy  vessel  traffic, 
presents  an  opportunity  to  not  only 
address  the  needs  of  the  City  and  the 
boaters,  but  also  to  gather  additional 
data  on  whether  a  restricted  schedule  of 
bridge  openings  will  adequately  provide 
for  the  needs  of  navigation,  while 
alleviating  vehicle  traffic  problems 
caused  by  bridge  openings. 

In  order  to  gather  relevant  data  on  the 
"Fall  return"  of  vessels  and  motor 
vehicle  traffic  and  number  of  bridge 
openings,  the  District  Commander  has 
issued  this  deviation  from  the 
regulations  to  provide  restricted  times 
that  the  bridges  will  be  available  for 
opening. 

Notice:  Notift  is  herri)y  given  that  the 
Coast  Guard  has  granted  the  City  of 
Chicago,  Department  of  Transportation, 
a  temporary  deviation  from  the 
operating  requirement  at  33  CFR 
117.391  governing  certain  bridges 
owned  by  the  Qty  of  Chicago  over  the 
Chicago  River,  as  follows: 

Main  Branch 

Lake  Shore  Drive 
Columbus  Drive 
Michigan  Avenue 
Wabaw  Avenue 


Sti  te  Street 

De  ubom  Street 

CI  [rk  Street 

La  Salle  Street 

W^Us  Street 

Fn  inklin-Orleans  StreiBt 

Soith  Branch 

Lake  Street 

Ra  idolph  Street 

W(  shington  Street 

M)  dison  Avenue 

M(  nroe  Street 

A(  ams  Street 

Ia(  kson  Boulevard 

Va  1  Buren  Street 

Ei!  enhower  Expressway 

Ha  rrison  Street 

Ra  jsevelt  Road 

18  h  Street 

Ca  lal  Street 

So  ith  Halsted  Street 

So  ith  Loomis  Street 

So  ith  Ashland  Avenue 

Nc  rth  Bmnch 

Gr  ind  Avenue 
Olio  Street 
Ch  cago  Avenue 
No  rth  Halsted 

'  liis  deviation  from  normal  operating 
re{  ulations  is  authorized  in  accordance 
wi  h  the  provisions  of  title  33  of  the 
Co  le  of  Federal  Regulations.  §  117.43, 
foi  the  purpose  of  evaluating  a 
dn  wbridge  schedule  with  fewer 
required  bridge  openings  during  the  fall 
time  period  when  most  recreationaL 
vet  sels  traditionally  return  from  Lake 
Mi  ::higan  to  the  boatyards  for  winter 
sto  rage.  The  Coast  Guard  will  review  the 
CO]  iments  received  and  the  data 
gal  lered  relating  to  the  effect  of  the 
dr  w  schedule  on  vessel  and  motor 
vei  ucle  movements  to  determine 
wli  ether  to  initiate  a  rulemaking 
pn  posing  a  permanent  change  to  the 
dn  wbridge  operation  schedule.  This 
tei  iporary  deviation  applies  only  to  the 
pai  sage  of  recreational  vessels.  Under 
thi  >  deviation,  the  above  listed  bridges 
op  »rated  by  the  City  of  Chicago  need  not 
op  m  for  the  passage  of  recreational 
vei  sels  except  during  the  specified  time 
pe  iods  provided  the  City  of  Chicago 
rec  eives  a  twenty- four  hour  advance 
no  ice  of  a  request  for  a  passage  during 
on  i  of  these  periods  and  vessels  are  in 
flo  illas  of  no  fewer  than  5  and  no  more 
thi  n  25  vessels. 

a]  From  7  a.m.  through  7  p.m.  on 
Sa  urdays  and  from  7  a.m.  through  7 
p.i  1.  on  Sundays,  the  draws  shall  open 
foi  the  passage  of  organized  flotillas 
coi  isisting  of  no  less  than  five  and  not 
mc  re  than  twenty-five  vessels.  The 
flo  illas  shall  be  afforded  continuous 
an  1  uninterrupted  passage  upon 
enjering  the  Chicago  River,  except  when 


bridges  remain  closed  for  emergency 
vehicle  crossing. 

(b)  From  10:30  a.m.  imtil  1:30  p.m.  on 
Tuesdays  and  Thursdays,  from  October 
11, 1994  until  October  23, 1994,  the 
draws  shall  open  for  the  passage  of 
organized  flotillas  consisting  of  no  l^s 
than  five  and  not  more  than  twenty-five 
vessels.  The  flotillas  shall  be  afforded 
continuous  and  uninterrupted  passage 
upon  entering  the  Chicago  River,  except 
when  bridges  remain  closed  for 
emergency  vehicle  crossing. 

(c)  From  10:30  a.m.  until  1:30  p.m.  on 
Wednesdays  after  October  23. 1994,  and 
imtil  December  5, 1994,  the  draws  shall 
open  for  the  passage  of  organized 
flotillas  consisting  of  no  less  than  five 
and  not  more  than  twenty-five  vessels. 
The  flotillas  shall  be  afforded 
continuous  and  uninterrupted  passage 
upon  entering  the  Chicago  River,  except 
when  bridges  remain  closed  for 
emergency  vehicle  crossing. 

(d)  From  6:30  p.m.  imtil  10  p.m.  on 
Wednesdays  the  draws  shall  open  for 
the  passage  of  organized  flotillas 
consisting  of  no  less  than  five  and  not 
more  than  twenty-five  vessels.  The 
flotillas  shall  be  afforded  continuous 
and  uninterrupted  passage  upon 
entering  the  Chicago  River,  except  when 
bridges  remain  closed  for  emergency 
vehicle  crossing. 

(e)  Upon  notification  by  the  owners/ 
agents  of  the  boatyards  to  the  City  of 
Chicago  that  not  enough  boats  remain  to 
form  flotillas  to  meet  the  minimum 
number  of  five  for  a  return  to  the  yards 
for  winter  storage,  the  City  shall  provide 
openings  for  those  remaining  vessels 
even  though  the  number  is  less  than  five 
for  passage  during  the  scheduled 
periods.  NotMrithstanding  this  deviation, 
the  Qty  of  Chicago,  after  receiving 
notice  twenty-four  hours  in  advance  of 
the  intended  passage  of  the  flotilla 
through  the  draws  of  the  bridges,  shall 
ensure  that: 

(a)  The  necessary  bridgetenders  are 
provided  for  the  safe  and  prompt 
opening  of  the  draws: 

(b)  the  operating  machinery  of  each 
draw  is  maintained  in  a  serviceable 
condition;  and 

(c)  the  draws  are  operated  at  sufficient 
intervals  to  assure  their  satisfactory 
operation. 

The  Kinzie  Street  Bridge,  mile  1.81 
across  the  North  Branch,  and  Cermak 
Road  bridge,  mile  4.05  across  the  South 
Branch,  shall  continue  to  operate  in 
accordance  with  requirements  presently 
established  in  33  CFR  117.391. 

All  draws  shall  open  for  commercial 
vessels  in  accordance  with  current 
regulations  in  33  CFR  117.391.  In 
accordance  with  current  regulations, 
including  117.391,  government  vessels 
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of  the  United  States,  state  and  local 
vessels  used  for  public  safety,  and 
vessels  in  distress  shall  be  passed 
through  the  draws  of  all  bridges  as  soon 
as  possible  at  all  times. 

Dated:  October  7, 1994. 
Rudy  K.  Peschel, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Ninth  Coast  Guard  District. 
IFR  Doc.  94-26313  Filed  10-21-94;  8:45  am] 
BILUNO  CODE  491»-14-17 

33  CFR  Part  165 

[COTP  Paducah  Regulation  94-001] 

RIN2115-AA97 

Safety  Zone;  Upper  Mississippi  River, 
Mile  42.0  to  Mile  43.7 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Final  rule;  extension  of  effective 
date. 

SUMMARY:  The  Coast  Guard  is  extending 
the  effective  period  of  a  safety  zone  on 
the  Upper  Mississippi  River,  needed  to 
prevent  an  allision  with  the  salvage 
equipment  located  mid-channel  at  mile 
43.0,  Upper  Mississippi  River.  The 
regulation  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of  vessel 
traffic  and  the  protection  of  life  and 
property  along  the  river.  The  conditions 
requiring  this  action  will  extend  until 
December  24, 1994  so  that  the  work  may 
be  completed. 

EFFECTIVE  DATES:  This  regulation  is 
effective  October  24, 1994.  The 
expiration  date  of  §  165.T02-064  is 
extended  fixim  October  24, 1994  to 
December  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

LT  Eric  J.  Mosher,  Operations  Officer, 
Captain  of  the  Port,  Paducah,  Kentucky 
at  (502) 442-1621. 

SUPPLEMENTARY  INFORMATION: 
Drafting  Information 

The  drafters  of  this  regulation  are  LT 
Eric  J.  Mosher,  Project  Officer,  Marine 
Safety  OHice.  Paducah,  Kentucky  and 
LT  S.  Moody,  Project  Attorney,  Second 
Coast  Guard  District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  recent 
decreases  in  the  river  levels  of  the 
Upper  Mississippi  River  have 
necessitated  the  removal  and  salvage  of 


two  sunken  barges  at  miles  43.0  and 
42.7  that  have  been  determined  to  be  a 
hazard  to  navigation  in  that  area.  The 
conditions  requiring  this  action  will 
extend  imtil  December  24. 1994  so  that 
the  work  may  be  completed.  As  a  result, 
the  Coast  Guard  deems  it  to  be  in  the 
public's  best  interest  to  issue  a 
regulation  immediately. 

Background  and  Purpose 

The  situation  requiring  this  regulation 
is  the  reduction  of  the  channel  width  to 
200  feet  fix)m  below  the  Thebes  Raifroad 
Bridge  at  mile  43.7  to  mile  42.0  due  to 
the  presence  of  salvage  equipment.  The 
salvage  equipment  is  on  scene  to  refloat 
two  sunken  barges  at  miles  43.0  and 
42.7  that  have  been  determined  to  be  a 
hazard  to  navigation  in  that  area.  The 
Coast  Guard  established  a  safety  zone 
around  these  areas  by  a  rule  published 
in  the  Federal  Register  on  September 
13, 1994  (59  FR  46918).  The  rule  is 
scheduled  to  expire  on  October  24, 
1994,  but  the  conditions  requiring  this 
action  will  extend  until  December  24, 
1994  so  that  the  work  may  be 
completed.  The  regulation  is  intended 
to  restrict  all  vessels  to  the  following 
provisions.  Meeting,  overtaking  or 
passing  in  the  safety  zone  is  prohibited. 
Upbound  tows  transiting  the  safety  zone 
are  limited  in  size  to  twenty  barges  and 
not  more  that  four  wide.  Downbound 
tows  transiting  the  safety  zone  are 
limited  in  size  to  fifteen  barges  and  not 
more  than  three  wide.  During  daylight 
hours,  all  vessels  approaching  the  safety 
zone  must  contact  the  Coast  Guard 
representative  on  board  the  M/V 
CAPTAIN  VAL  on  VHF-FM  channel  6. 
213  or  16  for  passing  instructions. 
Upboimd  vessels  must  call  in  when 
approaching  mile  39.0  and  downbound 
vessels  must  call  in  when  approaching 
mile  58.0.  During  hoiirs  of  darkness,  idl 
vessels  must  use  all  reasoniible  means  to 
identify  vessels  transiting  or 
approaching  the  safety  zone  and  make 
safe  passing  arrangements.  All  vessels 
must  transit  the  safety  zone  at  their 
slowest  safe  speed  and  should  expect 
delays.  All  vessels  are  urged  to  give  the 
widest  possible  berth  to  salvage 
equipment  and  operations.  All  vessels 
transiting  the  area  are  urged  to  exercise 
extreme  caution. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  imder  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not  under 
the  regulatory  policies  and  procedures 


of  the  Department  of  Transportation 
(DOT)  (44  FR  10040;  February  26. 1979). 
Because  the  duration  of  this  emergency 
situation  is  anticipated  to  be  short,  the 
Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  imder  {jaragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

To  avoid  any  unnecessary  adverse 
economic  impact  on  businesses  which 
use  the  river  for  commercial  purposes. 
Captain  of  the  Port,  Paducah,  Kentucky 
will  monitor  river  conditions  and  will 
authorize  unrestricted  entry  into  the 
restricted  area  as  conditions  permit. 
Changes  will  be  announced  by  Marine 
Safety  Information  Radio  Broadcast 
(Broadcast  Notice  to  Marines)  on  VHF 
Marine  Band  Radio,  Chaimel  22  (157.1 
MHZ).  Mariners  may  also  call  the 
Marine  Safety  Officer  Paducah, 
Kentucky  for  current  information. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  imder  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  regulation  is  categorically  excluded 
frtjm  further  environmental 
documentation  as  an  action  required  to 
protect  pubhc  safety. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Records  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33.  Code 
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of  Federal  Regulations,  is  amended  as 
follows: 

PART  166-(AMENOEOI 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

AwAotltr  33  US.C  1231:  SO  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6.  and  16dS: 
49  CFR  1.46. 

2.  In  section  165.T02-064  paragraph 
(b)  is  revised  to  read  as  follows: 

§168.T(»-064   Safety  Zoim:  Upper 
MiSiissippi  Mwsr  mOe  42,0  to  43.7. 

*        •        •        •        • 

(b)  Effective  dates.  This  section  is 
e%ctive  from  August  24, 1994  and 
terminates  on  December  24, 1994. 

Dated:  October  17, 1994. 
Robert  M.  Sepyh. 

Command.  U.S.  Coast  Guard.  Captain  of 

the  Port,  Paducah,  Kentucky. 

(FR  Doc.  94-26312  Filed  10-21-94;  8:45  am] 

BIUJNQ  CODE  4»I»-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart17 

RIN  2900-AQ01 

Confidentiality  of  Haallticare  Quality 
Assurance  Reviews 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Rnal  rule. 

summary:  The  Department  of  Veteians 
Affairs  (VA)  is  amending  its  regulations 
which  govern  the  confidentiality  of 
documents  produced  in  VA  healthcare 
quality  assurance  programs.  These 
regulations  specify  and  provide  for  the 
limited  disclosure  of  those  quality 
assurance  docimients  which  are 
confidential  under  the  provisions  of  the 
Dept.  of  Veterans  Affairs  Confidentiality 
of  Medical  Quality  Assurance  Records 
Act  of  1980.  38  U.S.C.  5705. 
EFFECTIVE  DATE:  This  amendment  is 
effective  January  23, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Galen  L.  Barbour,  M.D.  Associate  CMD 
for  Quality  Management  (15),  810 
Vermont  Avenue  N.W.,  Washington. 
D.C.  20420. 

SUPPI.EMENTARY  INFORMATION:  VA 
published  a  proposal  to  amend  38  CFR 
part  17  in  the  Federal  Register  of 
August  20. 1993  (58  FR  44313). 
Interested  persons  were  invited  to 
submit  written  comments,  suggestions- 
or  objections  on  or  before  September  20, 
1993.  We  received  one  comment  from 
the  American  Psychiatric  Association. 
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1  he  commenter  noted  that  the 
stai  idards  for  disclosure  of  medical 
qui  lity  assurance  records  protected  by 
sec  ion  5705  do  not  mirror  the  standards 
reo  intly  proposed  by  the  VA  regarding 
the  confidentiality  of  patient  records 
reli  ted  to  drug  abuse,  alcoholism  or 
aid  >hol  abuse,  infection  with  the  human 
im  aunodefidency  virus  (HIV)  and 
sictle  cell  anemia.  The  commenter 
asked  that  VA  articidate  any  statutory  or 
pul^lic  policy  difference  regarding  the 
protection  of  these  two  categories  of 
brds. 

1  category  of  records  is  protected 
1  statute  which  specifically  provides 
records  subfect  to  it  may  be  released 
outside  the  agency  only  as  authorized 
by  that  particular  section  of  title  38. 

5705  applies  to  medical  quality 
ass(iranc8  records,  and  section  7332 
ies  to  drug  abuse,  alcoholism  or 
alcihol  abuse,  HIV  infection  and  sickle 
cell  anemia.  The  VA  regulations  in  each 
case  reflect  the  protection  and  the 
disclosure  authority  specified  by 
Congress  in  each  statute. 

Tihis  revision  of  the  regulations  in  38 
CFR  part  17  applies  to  healthcare 
qu^ity  assurance  records  and 
doc  uments  created  after  the  date  on 
wh  ch  the  revision  becomes  effective. 
Th<  previous  regulations  are  still 
app  licable  to  records  and  documents 
crei  ited  prior  to  that  date  and  remain 
pro  ected  by  38  U.S.C  5705  (formerly 
38  J.S.C.  3305),  Confidentiality  of 
Me  lical  Quality-Assurance  Records. 
Rec  ords  generated  for  reviews  which  are 
init  ated  prior  to  the  e^ctive  date  of 
thit  revision  and  are  in  accordance  with 
the  previous  regulations  are  protected 
by  I  he  previous  regulations  even  if  the 
reo  trds  are  completed  after  the  effective 
dat  I  of  this  revision. 

Tpis  revision  is  necessary  to  update 
theiprevious  regulations  which  were 
published  in  1982.  Much  of  the 
Iftn  [uage  in  those  regulations  no  longer 
refl  sets  the  practice  and  terminology  of 
qus  lity  assurance. 

1  lese  revised  regulations  describe  the 
con  ditions  determining  the 
con  fidentiality  of  docxunents  produced 
in  (  uality  assurance  programs. 
,    T  hey  do  not  specify  the  quality 
assi  u'ance  program  requirements  fw  VA 
me<  lical  facilities;  the  rapidly  rhanging 
environment  to  which  quality  assurance 
pro  pums  respond  reqiures  that  policy 
guii  lance  on  this  subject  be  presented  in 
a  m  ore  flexible  and  readily  modifiable 
fon  aat.  Consequently,  the  Veterans 
Hej  1th  Administration  (VHA)  is 
sin  ultaneously  publishing  a  directive 
del  neating  the  sp>ecific  quality 
ass  uBuce  requirements  for  VA  medical 
fac  lities  and  the  oversight 


responsibilities  of  VHA  regarding  these 
requirements. 

To  be  confidential  and  privileged 
under  38  U.S.C.  5705  and  these 
regulations,  a  document  or  part  of  a 
document  must  meet  all  four  of  the 
following  criteria: 

1.  The  quality  assurance  activity 
which  generated  the  document  must  fall 
under  one  of  the  four  classes  listed  in 
17.501(a). 

2.  In  accordance  with  17.501(b),  the 
activity  which  generated  the  document 
must  have  been  previoiisly  designated 
in  writing  as  an  activity  which  produces 
confidential  quality  assurance 
documents. 

3.  The  document  or  part  of  document 
must  meet  one  of  the  five  conditions 
described  in  17.501(c). 

4.  The  document  or  part  of  document 
must  not  meet  any  of  the  conditions  in 
17.501(g). 

The  revised  regulations  allow 
confidential  information  concerning  a 
provider  to  be  seen  by  that  provider  for 
educational  and  quality  improvement 
purposes.  To  protect  the  integrity  of  the 
peer  review  process,  the  identities  of  the 
peer  reviewers  involved  in  the  creation 
of  the  data  will  not  be  disclosed  to  the 
provider,  to  the  extent  practicable.  We 
believe  these  changes  will  permit  a  flow 
of  information  conducive  to  continuous 
quality  improvement  by  making 
information  on  their  practice  readily 
available  to  clinicians. 

Information  concerning  the  niunber  of 
cases  treated  and  procedures  performed 
by  individual  providers  will  no  longer 
be  confidential  and  protected  by  38 
U.S.C.  5705  and  these  regulations. 
Consequently.  38  U.S.C  5705  no  longer 
constitutes  a  bar  to  VA  facilities  placing 
this  information  in  a  practitioner's 
credentialing  and  privileging  folder. 
Since  this  information  is  important  to 
the  evaluation  of  a  practitioner's  request 
for  renewal  of  clinical  privileges, 
making  it  more  readily  available  should 
increase  the  effectiveness  of  that . 
process. 

The  specific  examples  of  programs 
and  activities  cited  in  17.501(a)  are 
included  to  provide  guidance  to  VA 
facilities  in  classifying  their  review 
doounents  to  simplify  coverage  under 
these  regulations.  Dociunents  finm  other 
systematic  healthcare  quality  assurance 
reviews  which  meet  the  criteria  in 
17.501  are  also  confidential. 

It  is  expected  that  VA  fecilities  will 
indicate  on  all  confidential  review 
documents  created  after  the  publication 
of  these  regulations  that  the  document 
is  confidential  under  38  U.S.C.  5705  and 
these  regulations  and  also  will  designate 
the  specific  program  or  activity  within 
which  the  review  is  included.  The 


program  and  activity  names  used  should 
be  from  the  policy  documents  referred 
to  in  17.501(b).  However,  it  is  not 
necessary  for  the  facility  to  have  taken 
these  steps  for  a  document  which  meets 
the  criteria  in  17.501  to  be  confidential 
and  privileged. 

These  regulations  recognize  that  there 
are  two  types  of  external  reviews  of  care 
conducted  by  VA  Central  Office  and  the 
Regions.  One  type  generates  documents 
which  are  made  confidential  and 
privileged  by  38  U.S.C.  5705  while  the 
documents  resulting  from  the  second 
type  of  external  review  are  not  protected 
by  that  statute.  Sections  17.501(a)(2), 
17.501(a)(3)  and  17.501(g)(9)  clarify 
existing  agency  procedures  in  this 
respect. 

This  revision  does  not  address  the 
filing  of  confidential  quality  assurance 
documents  by  individual  identifiers. 
This  change  from  the  previous 
regulations  does  not  mean  that  it  is  now 
legal  to  file  documents  in  this  manner. 
Guidelines  will  be  provided  to  the  field 
when  this  issue  is  resolved. 

The  revised  regulations  no  longer 
specify  the  manner  in  which  VA 
facilities  vrill  maintain  and  protect 
records  containing  information 
protected  by  38  U.S.C.  5705.  However, 
all  VA  facilities  are  expected  to  provide 
the  level  of  protection  reasonably 
necessary  to  enstire  that  access  to  and 
disclosure  of  all  records  containing 
information  protected  by  38  U.S.C.  5705 
will  occur  only  as  authorized  by  the 
statute  and  implementing  regulations. 

Under  these  regulations,  quality 
assurance  investigations  may  be 
initiated  as  needed  by  facilities  as 
focused  reviews.  Focused  reviews  can 
be  used  to  study  both  specific  incidents 
and  specific  issues.  Records  and 
documents  relating  to  focused  reviews 
will  be  confidential  and  privileged  if 
they  meet  the  criteria  in  17.501. 

As  in  the  past,  information  and 
records  derived  from  patient  medical 
records  or  facility  administrative 
records,  which  are  not  protected  by  38 
U.S.C.  5705  and  these  regulations,  may 
be  sent  or  communicated  to  a  third 
party  payor  who  has  asked  for  this 
information  in  response  to  a  VA  request 
for  reimbursement  based  on  Public  Law 
99-272  and  Public  Law  101-508. 
Reviews  conducted  at  the  request  of  the 
third  party  payor  do  not  generate 
records  protected  by  38  U.S.C  5705  and 
these  regulations  since  the  reviews  are 
not  undertaken  as  part  of  the  VA's 
quality  assurance  program.  Compliance 
with  applicable  patient  record 
confidentialify  statutes  is.  of  course, 
necessary. 

The  Secretary  hereby  certifies  that 
this  proposed  regulatory  amendment 


will  not,  if  promiilgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C  SS  601-612. 
The  reasons  for  this  certification  are  that 
the  proposed  regulatory  amendment  is 
for  the  express  piupose  of  implementing 
38  U.S.C.  5705  which  protects  particular 
records  generated  by  the  VA  medical 
qualify  assurance  program;  affects  only 
confidential  VA  records;  and  imposes 
no  regulatory  burdens  on  small  entities. 
Piu^uant  to  5  U.S.C.  S  605(b),  this 
proposed  regulatory  amendment  is 
therefore  exempt  fiim  the  initial  and 
final  reg\ilatory-flexibilify  analyses 
requirements  of  sections  603  and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistant  Number. 

List  of  Subjects  in  38  CFR  Part  17 

Alcoholism,  Claims,  Dental  health. 
Drug  abuse.  Foreign  relations. 
Government  contracts.  Grant  programs- 
health.  Health  care.  Health  facilities. 
Health  professions.  Medical  devices. 
Medical  research.  Mental  health 
programs.  Nursing  homes.  Philippines, 
Veterans. 

Approved;  October  4. 1994. 
Jesse  Brown. 
Secreta:}'  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  VA  amends  38  CFR  Part  17  as 
follows: 

PART  17— MEDICAL 

1.  The  authority  citation  for  Part  17  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  501,  5705. 

2.  Sections  17.500  and  17.501  and  the 
undesignated  centerheading  preceding 
§  17.500  are  revised;  §  17.502  is  added; 
§§17.503  through  17.510  are  revised: 

§  17.511  is  added;  and  §§17.512 
through  17.541  are  removed  as  follows: 

Confidentialify  of  Healthcare  Qualify 
Assurance  Review  Records 

§17.500    GeneraL 

(a)  Section  5705,  title  38,  United 
States  Code  was  enacted  to  protect  the 
integrity  of  the  VA's  medical  quality 
assiuance  program  by  making 
confidential  and  privileged  certain 
records  and  documents  generated  by 
this  program  and  information  contained 
therein.  Disclosure  of  quality  assurance 
records  and  documents  made 
confidential  and  privileged  by  38  U.S.C. 
5705  and  the  regulations  in  §§  17.500 
through  17.511  may  only  be  made  in 
accordance  with  the  provisions  of  38 
U.S.C.  5705  and  those  regulations. 

(b)  The  purpose  of  the  regulations  in 
§§  17.500  through  17.511  is  to  specify 


and  provide  for  the  limited  disclosure  of 
those  qualify  assurance  documents 
which  are  confidential  under  the 
provisions  of  38  U.S.C.  5705. 

(c)  For  purposes  of  the  regulations  in 
§§  17.500  tiirough  17.511.  the  VA's 
medical  quality  assurance  program 
consists  of  systematic  healthcare  . 
reviews  carried  out  by  or  for  VA  for  the 
purpose  of  improving  the  qualify  of 
medical  care  or  improving  the 
utilization  of  healthcare  resources  in  VA 
medical  facilities.  These  review 
activities  may  involve  continuous  or 
periodic  data  collection  and  may  relate 
to  either  the  structure,  process,  or 
outcome  of  health  care  pronded  in  the 
VA. 

(d)  Nothing  in  the  regidations  in 
§§  17.500  through  17.511  shall  be 
construed  as  authority  to  withhold  any 
record  or  document  from  a  committee  or 
subcommittee  of  either  House  of 
Congress  or  any  joint  committee  or 
subcommittee  of  Congress,  if  such 
record  or  document  pertains  to  any 
matter  within  the  jurisdiction  of  such 
committee  or  joint  committee. 

(e)  The  regulations  in  §§  17.500 
through  17.511  do  not  waive  the 
sovereign  immunity  of  the  United 
States,  and  do  not  waive  the 
confidentiality  provisions  and 
disclosure  restrictions  of  38  U.S.C.  5705. 
(Authority:  38  U.S.C  5705) 

§17.501    ConfidentM  and  prMteged 
documents. 

(a)  Documents  and  parts  of  documents 
are  considered  confidential  and 
privileged  if  they  were  produced  by  or 
for  the  VA  in  the  process  of  conducting 
systematic  healthcare  reviews  for  the 
purpose  of  improving  the  quality  of 
health  care  or  improving  the  utilization 
of  healthcare  resources  in  VA  healthcare 
facilities  and  meet  the  criteria  iii 
paragraphs  (b)  and  (c)  of  this  section. 
The  four  classes  of  healthcare  quality 
assurance  reviews  with  examples  are: 

(1)  Monitoring  and  evaluation  reviews 
conducted  by  a  facility: 

(i)  Medical  records  reviews, 

(ii)  Drug  usage  evaluations. 

(iii)  Blood  usage  reviews, 

(iv)  Surgical  case/invasive  procedure 
reviews, 

(v)  Ser\ice  and  program  monitoring 
including  monitoring  performed  by 
individual  services  or  programs,  several 
services  or  programs  working  together. 
or  individuals  from  several  services  or 
programs  working  together  as  a  team, 

(vi)  Mortality  and  morbidity  reviews, 

(vii)  Infection  control  review  and 
surveillance. 

(viii)  Occurrence  screening. 

(ix)  Tort  claims  peer  reviews  (except 
reviews  performed  to  satisfy  the 
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requirements  of  a  govemmental  body  or 
a  professional  health  care  organization 
which  is  licensing  practitioners  or 
monitoring  their  professional 
performance], 

(x)  Admission  and  continued  stay 
reviews, 

(xi)  Diagnostic  studies  utilization 
revievCs, 

(xii)  Reports  of  special  incidents  (VA 
Form  10-2633  or  similar  forms)  and 
follow-up  documents  imless  developed 
diuing  or  as  a  result  of  a  Board  of  ' 
Investigation; 

(2)  Focused  reviews  which  address 
specific  issues  or  incidents  and  which 
are  designated  by  the  reviewing  ofBce  at 
the  outset  of  the  review  as  protected  by 
38  U.S.C.  5705  and  the  regulations  in 
§§  17.500  through  17.511;  focused 
reviews  may  be  either: 

(i)  Facility  focused  reviews; 
(ii)  VA  Central  OfBce  or  Regional 
focused  reviews; 

(3)  VA  Central  Office  or  Regional 
general  oversight  reviews  to  assess 
facility  compliance  with  VA  program 
requirements  if  the  reviews  are 
designated  by  the  reviewdng  office  at  the 
outset  of  the  review  as  protected  by  38 
U.S.C.  5705  and  the  regulations  in 

§§  17.500  throueh  17.511;  and 

(4)  Contracted  external  reviews  of 
care,  specifically  designated  in  the 
contract  or  agreement  as  reviews 
protected  by  38  U.S.C.  5705  and  the 
regulations  in  §§  17.500  through  17.511. 

(b)  The  Under  Secretary  for  Health, 
Regional  Director  or  facility  Director 
will  describe  in  advance  in  writing 
those  quality  assurance  activities 
included  under  the  classes  of  healthcare 
quahty  assurance  reviews  listed  in 
paragraph  (a)  of  this  section.  Only 
documents  and  jparts  of  doctunents 
resulting  from  those  activities  which 
have  been  so  described  are  protected  by 
38  U.S.C.  5705  and  the  regulations  in 
§§17.500  through  17.511.  If  an  activity 
is  not  described  in  a  VA  Central  Office 
or  Regional  policy  dociunent,  this 
requirement  may  be  satisfied  at  the 
facility  level  by  description  in  advance 
of  the  activity  and  its  designation  as 
protected  in  the  facility  quality 
assurance  plan  or  other  poUcy 
document. 

(c)  Documents  and  parts  of  documents 
generated  by  activities  which  meet  the 
criteria  in  paragraphs  (a)  and  (b)  of  this 
section  shall  be  confidential  and 
privileged  only  if  they: 

(1)  Identify,  either  implicitly  or 
explicitly,  individual  practitioners, 
patients,  or  reviewers  except  as 
provided  in  paragraph  (g)(6)  of  this 
section;  or 

(2)  Contain  discussions  relating  to  the 
quality  of  VA  medical  care  or  utilization 


of  VA  medical  resources  by  healthcare 
evaluators  during  the  course  of  a  review 
ol  quality  assurance  information  or  data, 
e\  en  if  they  do  not  identify 
pi  actitioners,  patients,  or  reviewers;  or 

(3)  Are  individual  committee,  service. 
01  study  team  minutes,  notes,  reports, 
memoranda,  or  other  docimients  either 
produced  by  healthcare  evaluators  in 
deliberating  on  the  findings  of 
healthcare  reviews,  or  prepared  for 
purposes  of  discussion  or  consideration 
by  healthcare  evaluators  during  a 
qiiality  assurance  review;  or 

1(4)  Are  memoranda,  letters,  or  other 
documents  from  the  medical  facility  to 
the  Regional  Director  or  VA  Central 
Office  which  contain  information 
g4  nerated  by  a  quality  assurance  activity 
m  eeting  the  criteria  in  §  17.501  (a)  and 
ft  I:  or 

(5)  Are  memoranda,  letters,  or  other 
d  tcuments  produced  by  the  Regional 
D  rector  or  VA  Central  Office  which 
e  ther  respond  to  or  contain  information 
gi  nerated  by  a  quality  assurance  activity 
m  eeting  the  criteria  in  §  17.501  (a)  and 

ft), 
(d)  Docvunents  which  meet  the  criteria 

ii  this  section  are  confidential  and 
privileged  whether  they  are  produced  at 
the  medical  facility,  Regional  or  VA 
Central  Office  levels,  or  by  external 
centractors  performing  healthcare 
qnality  assurance  reviews. 

|(e)  Docimients  which  are  confidential 
afd  privileged  may  be  in  written, 
computer,  electronic,  photographic  or 
any  other  form. 

(^  Documents  which  contain 
C(  infidential  and  privileged  material  in 
o:  te  part,  but  not  in  others,  such  as 
C  inical  Executive  Board  minutes, 
s  tould  be  filed  and  maintained  as  if  the 
e  itire  document  was  protected  by  38 
U  S.C.  5705.  This  is  not  required  if  the 
ci  tnfidential  and  pri\'ileged  material  is 
d  sleted. 

(g)  The  following  records  and 
d  Kuments  and  parts  of  records  and 
d  xniments  are  not  confidential  even  if 
tl  ey  meet  the  criteria  in  paragraphs  (a) 

'  rough  (c)  of  this  section: 

I  (1)  Statistical  information  regarding 
.  healthcare  programs  or  activities 

Ut  does  not  implicitly  or  explicitly 
identify  individual  VA  patients  or  VA 
employees  or  individuals  involved  in 
t]  le  quality  assurance  process; 

(2)  Summary  documents  or  records 
V  hich  only  identify  study  topics,  the 
p  sriod  of  time  covered  by  the  study, 
c  -iteria,  norms,  and/or  major  overall 
f  ridings,  but  which  do  not  identify 

ii  idividual  healthcare  practitioners, 
e  /en  by  implication; 

(3)  Tne  contents  of  Credentialing  and 
nivileging  folders  as  described  in 
VtACO  policy  documents  (38  U.S.C. 
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5705-protected  records  shall  not  be  filed 
in  Credentialing  and  Privileging 
folders); 

(4)  Records  and  documents  developed 
diuing  or  as  a  result  of  Boards  of 
Investigations; 

(5)  Completed  patient  satisfaction 
survey  questionnaires  and  findings  from 
patient  satisfaction  surveys; 

(6)  Records  and  documents  which 
only  indicate  the  number  of  patients 
treated  by  a  practitioner,  either  by 
diagnosis  or  in  aggregate,  or  number  of 
procedures  performed  by  a  practitioner, 
either  by  procedure  or  in  aggregate; 

(7)  Records  and  documents  developed 
during  or  as  a  result  of  reviews 
performed  to  satisfy  the  requirements  of 
a  governmental  body  or  a  professional 
healthcare  organization  which  is 
licensing  practitioners  or  monitoring 
their  professional  performance,  e.g., 
National  Practitioner  Data  Bank. 
Federation  of  State  Medical  Boards,  and 
National  Council  of  State  Boards  of 
Nursing; 

(8)  Documents  and  reports  developed 
during  or  as  a  result  of  site  visits  by  the 
Office  of  the  Medical  Inspector  except  to 
the  extent  that  the  documents  and 
reports  contain  information  that  meets 
the  criteria  described  in  this  section  and 
are  produced  by  or  for  VA  by  other  than 
the  Office  of  Medical  Inspector; 

(9)  External  reviews  conducted  by  VA 
Central  Office  or  a  Region  other  than 
those  designated  by  the  reviewing  office 
under  paragraph  (a)(2)  or  (a)(3)  of  this 
section  as  protected  by  38  U.S.C.  5705 
and  the  regulations  in  §§  17.500  through 
17.511; 

(10)  Documents  and  reports  of 
Professional  Standards  Boards, 
Credentialing  Committees,  Executive 
Committees  of  Medical  Staff,  and 
similar  bodies,  insofar  as  the  documents 
relate  to  the  credentialing  and 
privileging  of  practitioners; 

(11)  Documents  and  reports 
developed  during  or  as  a  result  of  data 
validation  activities; 

(12)  I>ocuments  and  reports 
developed  during  or  as  a  result  of 
occupational  health  monitoring; 

(13)  Documents  and  reports 
developed  during  or  as  a  result  of  safety 
monitoring  not  directly  related  to  the 
care  of  specified  individual  patients; 

(14)  Documents  and  reports 
developed  during  or  as  a  result  of 
resoim:e  management  activities  not 
directly  related  to  the  care  of  specified 
individual  patients;  and 

(15)  Information  and  records  derived 
from  patient  medical  records  or  facility 
administrative  records,  which  are  not 
protected  by  38  U.S.C.  5705  and  the 
regulations  in  §§  17.500  through  17.511, 
may  be  sent  or  communicated  to  a  third 


party  payor  who  has  asked  for  this 
information  in  response  to  a  VA  request 
for  reimbursement  based  on  Public  Law 
99-272  and  Public  Law  101-508. 
Reviews  conducted  at  the  request  of  the 
third  party  payor  do  not  generate 
records  protected  by  38  U.S.C.  5705  and 
the  regulations  in  §§  17.500  through 
17.511  since  the  reviews  are  not 
undertaken  as  part  of  the  VA's  quality 
assurance  program. 

(Authority:  38  U.S.C  5705) 

§17.502    Applicability  Of  Other  Statutes. 

(a)  Disclosure  of  quality  assurance 
records  and  documents  which  are  not 
confidential  and  privileged  under  38 
U.S.C  5705  and  the  confidentiality 
regulations  in  §§17.500  through  17.511 
will  be  governed  by  the  provisions  of 
the  Freedom  of  Information  Act,  and,  if 
applicable,  the  Privacy  Act  and  any 
other  VA  or  federal  confidentiality 
statutes. 

(b)  When  included  in  a  quality 
assurance  review,  confidential  records 
protected  by  other  confidentiality 
statutes  such  as  5  U.S.C.  552a  (the 
Privacy  Act).  38  U.S.C.  7332  (drug  and 
alcohol  abuse,  sickle  cell  anemia,  HIV 
infection),  and  38  U.S.C.  5701  (veterans' 
names  and  addresses)  retain  wliatever 
confidentiahfy  protection  they  have 
under  these  laws  and  applicable 
regulations  and  will  be  handled 
accordingly.  To  the  extent  that 
information  protected  by  38  U.S.C.  5701 
or  7332  or  the  Privacy  Act  is 
incorporated  into  quality  assurance 
records,  the  information  in  the  quality 
assurance  records  is  still  protected  by 
these  statutes. 

(Authority:  38  U.S.C.  5705) 

§  17.503   Impropar  (fisclosura. 

(a)  Improper  disclosure  is  the 
disclosure  of  confidential  and  privileged 
healthcare  quality  assurance  review 
records  or  documents  (or  information 
contained  therein),  as  defined  in 

§  17.501,  to  any  person  who  is  not 
authorized  access  to  the  records  or 
documents  under  the  statute  and  the 
regulations  in  §§  17.500  through  17.511. 

(b)  "Disclosure"  means  the 
communication,  transmission,  or 
conveyance  in  any  way  of  any 
confidential  and  privileged  quality 
assurance  records  or  documents  or 
information  contained  in  them  to  any 
individual  or  oi^ganization  in  any  form 
by  any  means. 

(Authority:  38  U.S.C  5705) 

§  17.504   Disclosure  metttods. 

(a)  Disclosure  of  confidential  and 
privileged  quality  assurance  records  and 
documents  or  the  information  contained 


therein  outside  VA,  where  permitted  by 
the  statute  and  the  regulations  in 
§§  17.500  through  17.511,  will  always 
be  by  copies,  abstracts,  summaries,  or 
similar  records  or  documents  prepared 
by  the  Department  of  Veterans  Affairs 
and  released  to  the  requestor.  The 
original  confidential  and  privileged 
quality  assurance  records  and 
documents  will  not  be  removed  from 
the  VA  facility  by  any  person,  VA 
employee  or  otherwise,  except  in 
accordance  with  §  17.508(c)  or  where 
otherwise  legally  required. 

(b)  Disclosure  of  confidential  and 
privileged  quality  assurance  records  and 
documents  to  authorized  individuals 
under  either  §  17.508  or  §  17.509  shall 
bear  the  following  statement:  "These 
documents  or  records  (or  information 
contained  herein)  are  confidential  and 
privileged  under  the  provisions  of  38 
U.S.C.  5705,  which  provide  for  fines  up 
to  $20,000  for  unauthorized  disclosures 
thereof,  and  the  implementing 
regulations.  This  material  shall  not  be 
disclosed  to  anyone  without 
authorization  as  provided  for  by  that 
law  or  the  regulations  in  §§  17.500 
through  17.511." 

(Authority:  38  U.S.C  5705) 

§  1 7.505    Disclosure  authorities. 

The  VA  medical  facility  Director,        * 
Regional  Director,  Under  Secretary  for 
Health,  or  their  designees  are  authorized 
to  disclose  any  confidential  and 
privileged  quality  assurance  records  or 
documents  under  their  control  to  other 
agencies,  organizations,  or  individuals 
where  38  U.S.C  5705  or  the  regulations 
in  §§  17.500  through  17.511  expressly 
provide  for  disclosure. 

(Authority:  38  U.S  C.  5705) 

§17.506   Appeal  Of  dedsion  by  Veteians 
Health  Administration  to  deny  disclosurs. 

When  a  request  for  records  or 
documents  subject  to  the  regulations  in 
§§  17.500  through  17.511  is  denied  in 
whole  or  in  part  by  the  VA  medical 
facility  Director,  Regional  Director  or 
Under  Secr^^tary  for  Health,  the  VA 
official  denying  the  request  in  whole  or 
in  part  will  notify  the  requestor  in 
writing  of  the  ri^t  to  appeal  this 
decision  to  the  General  Counsel  of  the 
Department  of  Veterans  Affairs  within 
60  days  of  the  date  of  the  denial  letter. 
The  final  Department  decision  will  be 
made  by  the  General  Counsel  or  the 
Deputy  General  Counsel. 

(Authority:  38  U.S.C  5705) 

§17.507   Employee  responsibilities. 

(a)  All  VA  employees  and  other 
individuals  who  have  access  to  records 
designated  as  confidential  and 


privileged  under  38  U.S.C.  5705  and  the 
regulations  in  §§  17.500  through  17.511 
will  treat  the  findings,  views,  and 
actions  relating  to  quaUty  assurance  in 
a  confidential  manner. 

(b)  All  individuals  who  have  had 
access  to  records  designated  as 
confidential  and  privileged  under  38 
U.S.C.  5705  and  Uie  regulations  in 
§§  17.500  through  17.511  will  not 
disclose  such  records  or  information 
therein  to  any  person  or  organization 
after  voluntairy  or  involuntary 
termination  of  their  relationship  to  the 
VA. 

(Authoritj-:  38  U.S.C  5705) 

§17.506    Access  to  quality  assurance 
records  and  documents  within  ttte  agency. 

(a)  Access  to  confidential  and 
privileged  quaUty  assurance  records  and 
documents  within  the  Department 
pursuant  to  this  section  is  restricted  to 
VA  employees  (including  consultants 
and  contractors  of  VA)  who  have  a  need 
for  such  information  to  perform  their 
government  duUes  or  contractual 
responsibilities  and  who  are  authorized 
access  by  the  VA  medical  facility 
Director.  Regional  Director,  the  Under 
Secretary  for  Health,  or  their  designees 
or  by  the  regulations  in  §§  17.500 
through  17.511. 

(b)  To  foster  continuous  quality 
improvement,  practitioners  on  VA  rolls, 
whether  paid  or  not,  will  have  access  to 
confidential  and  privileged  quality 
assurance  records  and  documents 
relating  to  evaluation  of  the  care  they 
provided. 

(c)  Any  quality  assurance  record  or 
document,  whether  confidential  and 
privileged  or  not,  may  be  provided  to 
the  General  Counsel  or  any  attorney 
within  the  Office  of  General  Counsel, 
wherever  located.  These  documents 
may  also  be  provided  to  a  Department 
of  Justice  (DOJ)  attorney  who  is 
investigating  a  claim  or  potential  claim 
against  the  VA  or  who  is  preparing  for 
litigation  involving  the  VA.  If  necessary, 
such  a  record  or  document  may  be 
removed  fiom  the  VA  medical  facility  to 
the  site  where  the  General  Counsel  or 
any  attorney  within  the  Office  of 
General  Counsel  or  the  DOJ  attorney  is 
conducting  an  investigation  or 
prenaring  for  litigation. 

(a)  Any  quality  assurance  recoro  or 
document  or  the  information  contained 
therein,  whether  confidential  and 
privileged  or  not,  will  be  provided  to 
the  Department  of  Veterans  Affairs 
Office  of  Inspector  General  upon 
request.  A  written  request  is  not 
required. 

(e)  To  the  extent  practicable, 
documents  accessed  under  paragraph 
(b)  of  this  section  will  not  include  die 
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identity  of  peer  reviewers.  Reasonable 
efforts  will  he  made  to  edit  documents 
so  as  to  protect  the  identities  of 
reviewers,  but  the  inability  to 
completely  do  so  will  not  bar  access 
under  paragraph  (b). 

(f)  No  individual  shall  be  permitted 
access  to  confidential  and  privileged 
quality  assurance  records  and 
documents  identified  in  §  17.501  unless 
such  individual  has  been  informed  of 
the  penalties  for  unauthorized 
disclosure.  Any  misuse  of  confidential 
and  privileged  quality  assiu'ance  records 
or  documents  shall  be  reported  to  the 
appropriate  VHA  official,  e.g..  Service 
Chief.  Medical  Center  Director. 

(g)  In  general,  confidential  and 
privileged  quality  assurance  records  and 
documents  will  be  maintained  for  a 
minimum  of  3  years  and  may  be  held 
longer  if  needed  for  research  studies  or 
quality  assurance  or  legal  purposes. 

(Authority:  38  U.S.C.  5705) 

S  17.509    Authorized  disclosure:  Nort- 
Depaflment  of  Veterans  Affairs  requests. 

(a)  Requests  for  confidential  and 
privileged  quality  assurance  records  and 
documents  from  organizations  or 
individuals  outside  VA  must  be  made  to 
the  Department  and  must  specify  the 
nature  and  content  of  the  information 
requested,  to  whom  the  information         ' 
should  be  transmitted  or  disclosed,  and 
the  purpose  listed  in  paragraphs  (b) 
through  (j)  of  this  section  for  which  the 
information  requested  will  be  used.  In 
addition,  the  requestor  will  specify  to 
the  extent  possible  the  beginning  and 
final  dates  of  the  period  for  whidi 
disclosure  or  access  is  requested.  The 
request  must  be  in  writing  and  signed 

by  the  requestor.  Except  as  specified  in 
paragraphs  (b)  and  (c)  of  this  section, 
these  requests  should  be  forwarded  to 
the  Director  of  the  facility  in  possession 
of  the  records  or  doounents  for 
response.  The  procedures  outlined  in  38 
CFR  1.500  through  1.584  will  be 
followed  where  appUcable. 

(b)  Disclosure  snail  be  made  to 
Federal  agencies  upon  their  written 
request  to  permit  VA's  participation  in 
healthcare  programs  including 
healthcare  defivery,  research,  planning, 
and  related  activities  with  the 
requesting  agencies.  Any  Federal  agency 
may  apply  to  the  Under  Secretary  for 
Health  for  approval.  If  the  VA  decides 
to  participate  in  the  healthcare  program 
with  the  requestor,  the  requesting 
agency  will  enter  into  an  agreement 
with  VA  to  ensure  that  the  agency  and 
its  staff  will  ensure  the  confidentiality 
of  any  quality  assurance  records  or 
documents  shared  with  the  agency. 

(c)  Qualified  persons  or  organizations, 
including  academic  institutions. 


ngaged  in  healthcare  program  activities 
~  all,  upon  request  to  and  approval  by 
e  Under  Secretary  for  Health,  Regional 
rector,  medical  facility  Director,  or 
eir  designees,  have  access  to 
tnfidential  and  privileged  medical 
;uality  assurance  records  and 
ocimients  to  permit  VA  participation 
a  healthcare  activity  with  the 
questor,  provided  that  no  records  or 
ociunents  are  removed  irom  the  VA 
cility  in  possession  of  the  records. 

(d)  When  a  request  under  paragraphs 
)  or  (c)  of  this  section  concerns  access 

i)r  research  purposes,  the  request, 
>gether  with  the  research  plan  or 
rotocol,  shall  first  be  submitted  to  and 
Approved  by  an  appropriate  VA  medical 
icility  Research  and  Development 
lommittee  and  theniapproved  by  the 
tirector  of  the  VA  medical  facility.  The 
^  A  medical  facility  staff  together  with 
1 16  qualified  person(s)  conducting  the 
1  esearch  shall  be  responsible  for  the 
reservation  of  the  anonymity  of  the 
atients,  clients,  and  providers  and 
all  not  disseminate  any  records  or 
ocuments  which  identify  such 
idividuals  directly  or  indirectly 
'thout  the  individual's  consent.  This 
plies  to  the  handling  of  data  or 
formation  as  well  as  reporting  or 

iublication  of  findings.  These 
squirements  are  in  addition  to  other 
pplicable  protections  for  the  research. 

(e)  Individually  identified  patient 
edical  record  information  which  is 
rotected  by  another  statute  as  provided 

§  17.502  may  not  be  disclosed  to  a 
on-VA  person  or  organization, 
eluding  disclosures  for  research 
purposes  imder  paragraph  (d),  except  as 
Provided  in  that  statute. 
I  (f)  Under  paragraph  (b),  the  Under 
Secretary  for  Health  or  designee  or 
nder  paragraph  (c),  the  Under 
ecretary  for  Health,  Regional  Director, 
edical  faciUty  EMrector,  or  their 
esignees  may  approve  a  written  request 
"  it  meets  the  following  criteria: 
(1)  Participation  by  VA  will  benefit 
A  patient  care;  or 

(2j  Participation  by  VA  will  enhance 
^  ^A  medical  research;  or 

(3)  Participation  by  VA  will  enhance 
yA  health  services  research;  or 

(4)  Participation  by  VA  will  enhance 
^  ^A  healthcare  planning  or  program 

<  evelopment  activities;  or 

(5)  Participation  by  VA  will  enhance 
1  elated  VA  healthcare  program 

I  ctivities;  and 

(6)  Access  to  the  record  by  the 
1  equester  is  required  for  VA  to 

larticipate  in  a  healthcare  program  with 
fie  requester. 

'  (g)  Protected  quafity  assurance 
^cords  or  dociunents,  including  records 
-Pertaining  to  a  specific  individual,  will 


for  purposes  authorized  under  law  be 
disclosed  to  a  civil  or  criminal  law 
enforcement  governmental  agency  or 
instrumentality  charged  under 
applicable  law  with  the  protection  of 
public  health  or  safety,  including  state 
licensing  and  disciplinary  agencies,  if  a 
written  request  for  such  records  or 
documents  is  received  from  an  official 
of  such  an  organization.  The  request 
must  state  the  purpose  authorized  by 
law  for  which  the  records  will  be  used. 
The  Under  Secretary  for  Health, 
Regional  Director,  medical  facility 
Director,  or  their  designees  will 
determine  the  extent  to  which  the 
information  is  disclosable. 

(h)  Federal  agencies  charged  with 
protecting  the  public  health  and 
welfare,  federal  and  private  agencies 
which  engage  in  various  monitoring  and 
quality  control  activities,  agencies 
responsible  for  licensure  of  individual    . 
health  care  facilities  or  programs,  and 
similar  organizations  will  be  provided 
confidential  and  privileged  quality 
assurance  records  and  documents  if  a 
written  request  for  such  records  or 
dociunents  is  received  from  an  official 
of  such  an  organization.  The  request 
must  state  the  purpose  for  which  the 
records  will  be  used.  The  Under 
Secretary  for  Health,  Regional  Director, 
medical  facility  Director,  or  their 
designees  will  determine  the  extent  to 
which  the  information  is  disclosable. 

(i)  JCAHO  (Joint  Conunission  on 
Accreditation  of  Healthcare 
Organizations)  svuvey  teams  and  similar 
national  accreditation  agencies  or 
boards  and  other  organizations 
requested  by  VA  to  assess  the 
effectiveness  of  quality  assurance 
program  activities  or  to  consult 
regarding  these  programs  are  entitled  to 
disclosing  of  confidential  and  privileged 
quality  assurance  documents  with  the 
following  qualifications: 

(1)  Accreditation  agencies  which  are 
charged  with  assessing  all  aspects  of 
medical  facility  patient  care,  e.g., 
JCAHO,  may  have  access  to  all 
confidential  and  privileged  quality 
assurance  records  and  documents. 

(2)  Accreditation  agencies  charged 
with  more  narrowly  focused  review 
(e.g..  College  of  American  Pathologists, 
American  Association  of  Blood  Banks, 
Nuclear  Regulatory  Commission,  etc.) 
may  have  access  only  to  such 
confidential  and  privileged  records  and 
documents  as  are  relevant  to  their 
respective  focus. 

(])  Confidential  and  privileged  quality 
assiirance  records  and  documents  shall 
be  released  to  the  General  Accounting 
Office  if  such  records  or  documents 
pertain  to  any  matter  within  its 
jiuisdiction. 
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(k)  Confidential  and  privileged  quality 
assurance  records  and  documents  shall 
be  released  to  both  VA  and  non-VA 
healthcare  personnel  upon  request  to 
the  extent  necessary  to  meet  a  medical 
emergency  affecting  the  health  or  safety 
of  any  individual. 

(1)  For  any  disclosure  made  under 
paragraphs  (a)  through  (i)  of  this  section, 
the  name  of  and  other  identifying 
information  regarding  any  individual 
VA  patient,  employee,  or  other 
indi\idual  associated  with  VA  shall  be 
deleted  bom  any  confidential  and 
privileged  quality  assurance  record  or 
document  before  any  disclosure  under 
these  quality  assurance  regulations  in 
§§  17.500  through  17.511  is  made,  if 
disclosure  of  such  name  and  identifying 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

(m)  Disclosure  of  the  confidential  and 
privileged  quality  assurance  records  and 
documents  identified  in  §  17.50lAvill 
not  be  made  to  any  individual  or  agency 
until  that  individual  or  agency  has  been 
informed  of  the  penalties  for 
unauthorized  disclosure  or  redisclosure. 

(Authority:  38  U.S.C.  5705) 

§  1 7.51 0    Redisclosure. 

No  person  or  entity  to  whom  a  quality 
assurance  record  or  document  has  been 
disclosed  under  §  17.508  or  §  17.509 
shall  make  further  disclosure  of  such 
record  or  document  except  as  provided 
for  in  38  U.S.C.  5705  and  the  regulations 
in  §§17.500  through  17.511. 

(Authority:  38  U.S.C.  5705) 

§  1 7.51 1    Penalties  for  violations. 

Any  person  who  knows  that  a 
document  or  record  is  a  confidential 
and  privileged  quality  assiuance 
document  or  record  described  in 
§§  17.500  through  17.511  and  wrillfiiUy 
discloses  such  confidential  and 
privileged  quaUty  assurance  record  or 
document  or  information  contained 
therein,  except  as  authorized  by  38 
U.S.C.  5705  or  the  regulations  in 
§§  17.500  through  17.511.  shall  be  fined 
not  more  than  $5,000  in  the  case  of  a 
first  offense  and  not  more  than  $20,000 
in  the  case  of  each  subsequent  offense. 

(Authority:  38  U.S.C.  5705) 

[FR  Doc  94-26210  Filed  10-21-94: 8:45  am] 
BILLING  CODE  SSSO-OI-P 


ENVIRONMEtfTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-6092-^ 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  partial  stay  and 
reconsideration. 

SUMMARY:  Today's  action  announces  a 
partial  3-month  stay  of  certain  national 
emission  standards  for  hazardous  air 
pollutants  for  certain  sources.  The 
effectiveness  of  the  "National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories;  Organic 
Hazardbus  Air  Pollutants  from  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  and  Other 
Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks"  (April 
22. 1994)  and  (June  6. 1994) 
(collectively  known  as  the  "hazardous 
organics  NESHAP"  or  the  "HON"), 
including  the  applicable  compliance 
dates,  is  stayed  for  3  months  pending 
reconsideration.  The  EPA  is  issuing  this 
stay  pursuant  to  Clean  Air  Act  section 
307(d)(7)(B),  42  U.S.C.  7607(d)(7)(B). 
which  provides  the  Administrator 
authority  to  stay  the  effectiveness  of  a 
rule  during  reconsideration. 

Elsewhere  in  the  Proposed  Rules 
Section  of  today's  Federal  Register  EPA 
proposes  to  defer  compliance  with  the 
HON  for  sources  meeting  certain 
criteria,  and  to  extend  the  compliance 
date  for  sources  affected  by  today's  stay, 
for  as  long  as  is  necessary  to  complete 
the  rulemaking  granting  this  deferral. 

This  stay  affects  only  those  sources 
for  which  the  owner  or  operator  makes 
a  representation  in  writing  to  the 
Administrator  that  the  resolution  of  the 
area  source  definition  issues  could  have 
an  effect  on  the  compliance  status  of  the 
source  with  respect  to  subparts  F.  G.  H. 
and  I  of  partes. 

EFFECTIVE  DATE:  October  24. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tim  SmiOi  at  (919)  541-4718.  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  April  22.  1994  (59  FR  19402),  and 
June  6. 1994  (59  FR  29196),  the 
Environmental  Protection  Agency 
promulgated  in  the  Federal  Register  a 
NESHAP  for  the  sj-nthetic  organic 
chemical  manufacturing  industry,  and 
for  several  other  processes  subject  to  the 
equipment  leaks  portion  of  the  rule. 
These  regulations  were  promulgated  as 
subparts  F.  G.  H.  and  I  in  40  CFR  part 
63,  and  are  commonly  referred  to  as  the 
hazardous  organics  NESHAP,  or  the 
HON.  Section  63.100  of  the  rule 
provides  that  the  rule  is  appUcable  to 
chemical  manufacturing  process  units 
that,  among  other  requirements,  "are 
located  at  a  plant  site  that  is  a  major 
source  as  defined  in  section  112(a)  of 
the  Act." 

Section  112(a)  of  the  .\ct  defines  a 
"major  source"  as  "any  stationary 
source  or  group  of  stationary  sources 
located  within  a  contiguous  area  and 
under  common  control  that  emits  or  has 
the  potential  to  emit  considering 
controls,  in  the  aggregate,  10  tons  per 
year  or  more  of  any  hazardous  air 
pollutant  or  25  tons  per  year  or  more  of 
any  combination  of  hazardous  air 
pollutants*  *  '"Any  stationary  sourct! 
that  does  not  emit,  or  have  the  potential 
to  emit,  these  quantities,  is  defined  by 
the  Act  as  an  "area  source."  On  March 
16.  1994.  EPA  promulgated,  in  subpart 
A  to  40  CFR  part  63,  a  definition  of 
"potential  to  emit."  A  key  aspect  of  th<! 
potential  to  emit  definition  is  that 
restrictions  must  be  federally 
enforceable. 

The  EPA  is  in  the  process  of  ciarif>ing 
the  administrative  procedures  that  can 
be  used  by  source  owners  and  operators 
to  create  federally  enforceable 
restrictions  on  potential  to  emit. 
However,  in  the  interim  there  may  be 
sources  that  would  qualify  as  area 
sources  exempt  fi-om  the  HON  which  do 
not  have  the  ability  to  demonstrate  to 
EPA  that  their  potential  to  emit  is  below 
major  source  levels.  A  petition  for 
reconsideration  has  been  submitted  to 
EPA  requesting  that  the  HON  be  revised 
such  that  sources  that  may  be  area  are 
not  required  to  comply  with  the  HON 
due  to  their  inability  to  prove  that  they 
are  area  sources.  For  this  reason  EPA  is 
staying  the  HON  for  3  months  in  order 
to  respond  to  the  petition  for 
reconsideration  and  revise  the  rule  as 
necessary  to  resolve  this  issue. 

The  EPA  believes  that  the  majority  of 
HON-affected  sources  emit  well  abox'e 
major  source  levels.  Accordingly, 
today's  stay  does  not  affect  all  sources. 
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ISS 


II.  Issuance  of  Slay 

The  EPA  hereby  issues  a  3-inonth 
administrative  stay  of  the  effectiveness 
of  the  HON,  including  the  applicable 
compliance  dates.  EPA  will  reconsider 
the  compliance  dates  in  the  rule  and 
following  the  notice  and  comment 
procedures  of  section  307id)  of  the 
Clean  Air  Act,  will  take  appropriate 
action.  This  administrative  stay  applies 
only  to  those  source  owners  or  operators 
who  make  a  representation  in  writing  to 
the  Administrator  that  the  resolution  of 
the  area  source  definition  issues  could 
affect  whether  the  facility  is  subject  to 
the  HON. 

III.  Authority  for  Stay  and 
Reconsideration 

The  administrative  stay  and 
reconsideration  of  the  HON  and  its " 
associated  compliance  periods 
announced  by  this  notice  are  being 
undertaken  pursuant  to  section 
307(d)(7)(B)  of  the  Clean  Air  Act,  42 
U.S.C.  7607(d)(7)(B).  That  provision 
authorizes  the  Administrator  to  stay  the 
effectiveness  of  a  rule  for  3  months  in 
order  to  consider  a  request  for 
reconsideration.  Reconsideration  is 
appropriate  if  the  grounds  for  an 
objection  arose  after  the  period  for 
public  comment  and  if  the  objection  is 
of  central  relevance  to  the  outcome  of 
the  rule. 

The  grounds  for  reconsideration  of 
this  rule  arose  after  the  public  comment 
period.  The  lack  of  a  mechanism  by 
which  to  ensure  federal  enforceability  of 
a  source's  potential  to  emit  only  became 
apparent  after  the  close  of  comment  on 
the  rule.  Therefore,  EPA  is  staying  the 
effectiveness  of  the  rule  for  3  months  in 
order  to  allow  time  to  reconsider  this 
issue. 

IV.  Proposed  Compliance  Extension 

The  EPA  may  not  be. able  to  complete 
the  reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rule  stayed  by  this  notice  within  the  3- 
month  period  expressly  provided  in 
section  307(d)(7)(B).  IfEPA  does  not 
complete  the  reconsideration  in  this 
timeframe  then  it  will  be  necessary  to 
temporarily  extend  the  applicable 
compliance  dates.  In  the  Proposed  Rufe 
Section  of  today's  Federal  Register  EPA 
proposes  a  temporary  extension  of  the 
comphartce  dates  beyond  3  months  if 
necessary  in  order  to  complete 
reconsideration  and  revision  of  the  rules 
in  question. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities. 


Dbted:  October  11, 1994. 
Car  il  M.  Browner, 

Adi  linistrator. 
Title 


40  of  the  Code  of  Federal 
lations,  chapter  I,  part  63,  subparts 
,  H,  and  I  are  being  amended  as 


Re(  ul 
F,(; 

foil  3WS 

PA  IT  63-HATIONAL  EMISSKMi 
STi  iNOAROS  FOR  HAZARDOUS  AIR 
PC  XUTANTS  FOR  SOURCE 
CA  EQORIES 

1  The  authority  citation  for  part  63 
con  tinues  to  read  as  follows: 

A  ithority:  42  U.S.C.  7401  et  seq. 

2  Section  63.100  is  amended  by 

adc  ing  paragraph  (n)  to  read  as  follows: 

f6S  100    Apprfcability  and  designation  of 
soufce. 

*    1   *  _     •        »        • 

(a)  Rules  Stayed  for  Reconsideration. 
Notwithstanding  any  other  provision  of 
this  subpart,  the  effectiveness  of  subpart 
F  isjstayed  from  October  24, 1994.  to 
Jani  lary  23, 1995  only  as  applied  to 
tho!  e  sources  for  which  the  owner  or 
ope  rator  makes  a  representation«n 
wri  ing  to  the  Administrator  that  the 
res<  lution  of  the  area  source  definition 
issi  es  could  have  an  effect  on  the 
con  pliance  status  of  the  source  with 
resj  ect  to  subpart  F. 

3  Section  63.110  is  amended  by 
add  ing  paragraph  (g)  to  read  as  follows: 

§63110    Applicability. 


thi 
Gi 
)an 
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(j )  Rules  Stayed  for  Reconsideration. 

Not  withstanding  any  other  provision  of 
subpart,  the  effectiveness  of  subpart 
stayed  firom  October  24, 1994,  to 
ary  23, 1995  only  as  applied  to 
sources  for  which  the  owner  or 

opef^tor  makes  a  representation  in 
ing  to  the  Administrator  that  the 

resolution  of  the  area  source  definition 

issv  es  could  have  an  effect  on  the 

con  pliance  status  of  the  source  with 

res  ect  to  subpart  G. 

Section  63.160  is  amended  by 

adclng  paragraph  (d)  to  read  as  follows: 

§  63  160    Applicability  and  designation  of 
souce. 

*        *        •        « 

((  )  Rules  Stayed  for  Reconsideration. 
No!  withstanding  any  other  provision  of 
this  subpart,  the  effectiveness  of  subpart 
H  i!  stayed  from  October  24, 1994,  to 
Jam  lary  23, 1995  only  as  applied  to 
tho  e  sources  for  which  the  owner  or 
op€  rator  makes  a  representation  in 
wri  ing  to  the  Administrator  that  the 
res(  lution  of  the  area  source  definition 
issi  es  could  have  an  effect  on  the 
con  pliance  status  of  the  source  with 
resf  ect  to  subpart  H. 


5.  Section  63.190  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

$63,190   AppNcsbflity  and  designstion  of 
source. 

•        •        •        •        • 

(h)  Rules  Stayed  for  Reconsideration. 
Notwithstanding  any  other  provision  of 
this  subpart,  the  effectiveness  of  subpart 
I  is  stayed  from  October  24, 1994,  to 
January  23, 1995  only  as  applied  to 
those  sources  for  which  the  owner  or 
operator  makes  a  representation  in 
writing  to  the  Administrator  that  the 
resolution  of  the  area  source  definition 
issues  could  have  an  efiiect  on  the 
compliance  status  of  the  source  with 
respect  to  subpart  I. 
(FR  Doc.  94-25742  Filed  10-21-94;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  201-20 
[FtRMR  Interim  Rule  2] 
RIN3(W0— AE71 

Amendment  of  RRMR  Provisions  To 
Modify  Requirements  for  Obtaining 
Delegations  of  Procurement  Auttrarity 

AGENCY:  Information  Resources 
Management  Service,  GSA. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  amendment  to  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR) 
revises  policies  regarding  delegations  of 
procurement  authority  from  GSA  for  the 
acquisition  of  Federal  information 
processing  (FIP)  resources.  Currently, 
GSA  authorizes  agencies  to  make 
individual  purchases  of  up  to  $2.5 
million  in  information  technology 
equipment  and  services.  This  rule  raises 
the  authorization  levels  to  S20  million, 
$10  million  and  $5  million  based  on  the 
size  of  an  agency's  information 
technology  budget  and  its  management 
record.  In  return  for  the  higher 
thresholds,  agencies  will  be  required  to 
identify  and  justify  their  information 
technology  acquisition  requirements  in 
terms  of  functional  and  measurable 
outcomes.  These  outcomes  will  be 
related  to  business  objectives.  Examples 
of  outcomes  may  include  faster  delivery 
of  service  to  the  client,  reduction  of 
billing  tiniBi  or  reduction  of  agency 
expenditures.  GSA  will  continually 
review  acquisitions  performed  under  its 
authorities  to  assist  agencies  to  meet  the 
needs  of  the  end  user,  achieve 
acquisition  requirements,  and  obtain 
favorable  prices  compared  to  market 
trends.  Programs  not  proceeding  as 


planned  are  subject  to  withdrawal  of 
delegated  authorities. 

In  addition  to  increasing  the  dollar 
amounts  of  regulatory  delegations 
thresholds,  this  interim  rule  changes  the 
basis  i^pon  which  specific  acquisition 
delegations  are  required  from  the  dollar 
value  of  each  type  of  resource  to  the 
combined  dollar  value  of  FIP  resources; 
clarifies  that  delegations  are  not 
required  when  using  GSA 
Govemmentwide  programs;  and 
strongly  encourages  agency  Designated 
Senior  Officials  to  redelegate  50  percent 
of  GSA 's  exclusive  procurement 
authority  for  FIP  resources  to  qualified 
officials  at  other  levels. 
DATES:  This  amendment  is  effective 
immediately  upon  publication. 
Comments  will  be  considered  in  the 
final  rule,  but  must  be  received  on  or 
before  November  23. 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
GSA,  Regulations  Analysis  Division 
(KMR),  18th  and  F  Streets.  NW..  Room 
3224,  Washington.  DC  20405,  Attn: 
Anne  Horth,  or  delivered  to  that  address 
between  8:00  a.m.  and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Horth,  FTS/Commercial  (202) 
501-0960  (v)  or  FTS/Commercial  (202) 
501-0657  (tdd). 

SUPPLEMENTARY  INFORMATION:  (1)  This 
interim  rule  will  enable  GSA  to  focus  on 
high  dollar,  high  risk,  more  complex 
systems.  It  will  also  provide  more 
authority  to  agencies,  while,  at  the  same 
time,  increased  measures  of 
accoimtability  and  outcomes.  The 
increased  authority  allows  agencies  to 
streamline  their  internal  acquisition 
management  and  review  functions.  It 
also  provides  an  opportunity  for  more 
expeditious  and  efficient  acquisitions, 
especially  with  regard  to  the  lower 
dollar,  less  complex  requirements. 

(2)  This  amendment  clarifies  that  a 
delegation  is  not  required  for 
multiagency  contracts  awarded  by  GSA 
that  are  approved  for  Govemmentwide 
use.  This  includes  FTS2000,  local 
teleconununications  services  contracts, 
the  Financial  Management  Systems 
Software  schedule,  or  other  services 
provided,  or  contracts  established,  by 
GSA. 

(3)  An  explanation  of  the  changes 
being  made  follows: 

(a)  Subsection  201-20.305(a)  is 
amended  to  encourage  E)esignated 
Senior  Officials  (DSOs)  to  redelegate  50 
percent  of  the  monetary  value  of  GSA 's 
delegated  procurement  authority  to 
other  qualified  agency  officials  at  lower 
organizational  levels  where  sufficient 
expertise  exists.  Such  redelegations  will 
expedite  FIP  acquisitions  and  prpvide 
for  a  more  efficient  process.  DSOs  who 


elect  not  to  redelegate  at  the  50  percent 
level,  or  who  withdraw  earlier 
delegations,  must  advise  GSA  in  writing 
of  the  circumstances  that  will  not  allow 
redelegation  and  the  management  action 
being  taken  to  allow  such  redelegation 
in  the  futiue. 

Subsection  201-20.305-1  is  amended 
to  grant  delegations  on  the  basis  of  the  . 
total  estimated  costs  of  all  FIP 
requirements  (equipment,  software, 
services,  support  services,  and  FIP- 
related  supplies  when  the  resoiuces  are 
prociued  as  an  integral  part  of  an 
acquisition),  including  all  option  items 
and  option  periods,  over  the  lifie  of  the 
contract.  The  current  regulatory 
delegation  thresholds  apply  to  each  type 
of  resource  (i.e.,  equipment,  software,  or 
services),  but  include  all  optional  items 
and  option  periods.  To  simplify 
determining  when  a  delegation  is 
needed,  the  application  of  delegations 
thresholds  is  being  changed  fi-om 
individual  resources  to  the  combined 
requirements  for  all  resources  over  the 
life  of  the  contract.  Subsection  201- 
20.305-1  is  also  amended  to  change  the 
manner  in  which  regulatory  delegations 
are  established.  Instead  of  the  same 
delegation  threshold  applying  to  all 
agencies,  regulatory  thresholds  will  be 
based  on  the  size  of  an  agency's 
information  technology  (IT)  budget. 
Agencies  are  placed  in  one  of  three 
groups  depending  on  the  size  of  their  IT 
budget.  The  categories  and  amounts 
being  established  by  this  amendment 
are: 

—$20,000,000  ($2,000,000  for  a  specific 
make  and  model  specification  or  for  a 
requirement  available  fiom  only  one 
responsible  source).  This  threshold 
applies  to  the  group  of  agencies 
having  the  largest  IT  budgets. 
—$10,000,000  ($1,000,000  for  a  specific 
make  and  model  specification  or  for  a 
requirement  available  from  only  one 
responsible  source).  This  threshold 
applies  to  a  group  of  agencies  having 
the  next  largest  IT  budgets. 
—$5,000,000  ($500,000  for  a  specific 
make  and  model  specification  or  for  a 
requirement  available  from  only  one 
responsible  source).  This  threshold 
applies  to  all  other  agencies. 
Agencies  will  be  required  to  submit 
performance  measurement  data  in 
accordance  with  procedures  in  FIRMR 
Bulletin  C-5,  "Delegation  of 
procurement  authority  for  a  specific 
acquisition". 

GSA  has  the  authority  to  increase  or 
decrease  regulatory  delegation 
thresholds  through  the  use  of  specific 
agency  thresholds.  The  latter  are  based 
on  how  effectively  and  efficiently  an 
agency  acquires  FIP  resources  and 


manages  its  IRM  program.  Performance 
measurement  data  that  agencies  submit 
will  be  a  significant  factor  in 
determining  agency  delegations 
thresholds. 

(c)  Subsection  201-20.305-1  is 
amended  to  list  the  GSA  programs  that 
do  not  require  a  delegation  of 
procurement  authority  prior  to  use  by 
agencies. 

(3)  This  rule  was  submitted  to,  and 
approved  by,  the  Office  of  Management 
and  Budget  in  accordance  with 
Executive  Order  12866,  Regulatory 
Planning  and  Review. 

(4)  The  recordkeeping  provisions  of 
the  Paperwork  Reduction  Act  do  not 
apply  because  the  FIRMR  changes  do 
not  impose  information  collection 
requirements  or  collection  of 
information  bom  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  41  CFR  Part  201-20 

Archives  and  records,  Computer 
technology'.  Federal  information 
processing  resources  activities. 
Government  procurement.  Property 
management.  Records  management,  and 
Telecommunications. 

For  the  reasons  set  forth  in  the 
preamble,  GSA  is  amending  41  CFR  Part 
201-20  as  follows: 

PART  201-20-ACQUISrnON 

1.  The  authority  citation  for  Part  201- 
20  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(0. 

2.  Section  201-20.305  is  amended  by 
revising  paragraph  (a)(3)  and  adding 
new  paragraphs  (a)  (5)  and  (6)  as 
follows: 

§201-^.305    Delegation  of  GSA's 
exclusive  procurement  authority. 

(a)  •  •   • 

(3)  The  agency's  DSO  should 
redelegate,  at  a  maximum,  50  i>ercent  of 
the  monetary  value  of  GSA's  delegated 
exclusive  authorities  for  FIP  resources 
to  qualified  officials  possessing  the 
expertise  to  conduct  and  manage  FIP 
acquisitions. 
•        •        •        *        • 

(5)  DSO's  who  elect  not  to  redelegate 
50  percent  of  the  monetary  value  of  the 
delegated  authority,  or  who  withdraw  a 
delegation,  shall  advise  GSA/KMA,  18th 
and  F  Streets,  NW,  Washington.  DC 
20405,  in  writing,  of  the  circumstances 
involving  such  redelegations  and  their 
new  plan  regarding  redelegations  within 
the  agency. 

(6)  Under  this  section: 

(i)  Agencies  will  justify  their 
information  technology  acquisition 
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requirein«its  in  tains  of  fimctiosial  and 
measurable  outcomes  &»  the  client  and 
the  taxpayer. 

(ii)  GSA  will  ccntinually  review 
acquisitions  {>erformed  under  its 
authorities  with  the  goal  of  assisting 
agencies  to  meet  acquisition 
requirements  and  adiieving  favorable 
prices  compared  to  market  trends. 
Programs  not  proceeding  as  planned  are 
subject  to  withdrawal  of  delegated 
authorities. 
*        *        •        •        • 

3.  Section  201-20.305-1  is  amended 
by  removing  the  introductory  text  to  the 
section;  revising  paragraphs  (a)(1) 
introductory  text,  (a)(3)  and  fb);  and 
removing  paragraph  (c)  as  follows: 

{201-20.305-1    Regulatory  delegations. 

(a)  •  •  • 

(1)  FTP  equipm«it,  software,  services, 
support  services,  and  related  supplies  (if 
the  acquisition  is  not  solely  for  related 
suppUes)  when  the  total  estimated 
dollar  value  of  all  of  the  FTP  resources 
to  be  acquired  imder  the  contract, 
including  all  optional  items  and  all 
option  periods,  does  not  exceed 
$20,000,000  ($2,000,000  for  a  specific 
make  and  model  or  a  requirement 
available  from  only  one  responsible 
source)  for  Department  of  the  Air  Force, 
Department  of  the  Army,  Department  of 
Defense/Office  of  the  Secretary  of 
Defense,  Department  of  Energy, 
Department  of  Health  and  Human 
Services,  Department  of  the  Navy, 
Department  of  Transportation. 
Department  of  the  Treasury,  and 
National  Aeronautics  and  Space 
Administration;  $10,000,000 
($1,000,000  for  a  specific  make  and 
model  or  a  requirement  available  firom 
only  one  responsible  source)  for 
Department  of  Agriculture,  Department 
of  Commerce,  Environmental  Protection 
Agency,  General  Services 
Administration,  Department  of  the 
Interior,  Department  of  Justice; 
Department  of  State,  and  Department  of 
Veterans  Affairs;  $5,000,000  ($500,000 
for  a  specific  make  or  model  or  a 
requirement  available  from  only  one 
responsible  source)  for  all  other 
agencies;  and  if  either  paragraph  (a)(1) 
(i),  (ii),  or  (iii)  of  this  section  applies: 
»        •        •        *        « 

(3)  FIP  resources  from  the  following 
GSA  contracting  programs  do  not 
require  delegations  of  procurement 
authority^ 

(i)  FTS2000  Program. 

(ii)  Consolidated  Local 
Telecommunications  Services  Program. 

(iii)  Financial  Management  Systems 
Software  Multiple  Award  Schedule 
Contracts  Program. 


(iv)  Ptirdiase  of  Telephones  and 
Services  Program. 

(i)  Other  multiagency  services  and 
ounacts  provided  by  GSA's 
Information  Resources  Management 
Service  (IRMS)  unless  the  service  results 
in  ai  contract  which  will  be  turned  over 
to  t  le  agency  after  award.  (A  delegation 
is  r  quired  for  agency  acquisitions 
con  iucted  by  IRMS  when  the  contract 
wil  be  turned  over  to  the  ag«acy  after 
aw!  rd  This  includes  agency 
acq  lisitions  conducted  by  the  Federal 
Cor  tputer  Acqtiisition  Center 

(FE  x:ac)). 

ft )  When  FIP  equipment,  software, 
sen  ices,  and  support  services  (or  any 
con  bination  thereof)  are  combined  and 
acq  lired  under  a  single  contract  action, 
a  sp  ecific  acquisition  delegation  shall  be 
reqi  lired  when  the  dollar  value  fif  all 
coiqbined  resources  exceeds  the 
regulatory  dollar  thresholds  in 
paragraph  (a)(1)  of  this  section,  or  any 
specific  agency  delegation  threshold. 

Di  ted:  October  11, 1994. 
Rogfr  W.  Johnson. 

inistrator  of  General  Services. 
)oc.  94-26121  Filed  10-21-94;  8:45  am) 
COOEM30-3S-M 
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DEI  ARTMENT  OF  THE  INTERIOR 

Bur  Mu  Of  Land  Management 

43  <  f  R  Public  Land  Order  7097 
[AK  932-4210-06;  AA-66429] 

Put  ic  Land  Order  No.  7046, 
Cor  'ection;  Partial  Revocation  of 
Exe  :utive  Order  No.  1919^/^,  as 
Ami  tnded,  and  Revocation  of  Public 
Lan  i  Order  No.  219,  as  Amended; 
Alai  ilea 


AG^CY:  Bureau  of  Land  Management. 

ir. 

ACTtW:  Public  Land  Order. 


SUmIkary:  This  order  will  correct  two 
erro  rs  in  the  date  of  Executive  Order  No. 
191  »V2,  as  stated  in  Public  Land  Order 
No.  7046. 

EFFiCTIVE  DATE:  October  24,  1994. 
FORlFURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
W.  jih  Avenue,  No.  13,  Anchorage, 
Alalka  99513-7599, 907-271-5477. 

Bt  virtue  of  the  authority  vested  in 
the  Becretary  of  the  Interior  by  Section 
204  bf  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

T  le  date  of  Executive  Order  No. 
191  IV2,  as  stated  in  Public  Land  Order 
No.  7046,  59  FR  24648,  May  12, 1994, 
is  h  reby  corrected  as  follows: 


On  page  24648,  first  column,  line  6  of 
the  heading  which  reads  "Dated 
Febrtiary  14. 1921"  is  hereby  corrected 
to  read  "Dated  April  21, 1914."  In  the 
second  coliunn,  line  3  of  paragraph 
nimiber  1,  which  reads  "dated  February 
14. 1921"  is  hereby  corrected  to  read 
"dated  Aiwil  21, 1914." 

Dated:  October  5, 1994. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interiot. 
(FR  Doc.  94-26302  Filed  10-21-94;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  205  and  206 
RIN  3067-AC32 

Disaster  Assistance  for  Disasters 
Declared  Before  November  23, 1988 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Final  rule. 

SUMMARY:  This  rule  removes  44  CFR 
205.  Federal  Disaster  Assistance  (Public 
Law  93-288).  in  recognition  that  most 
files  have  been  closed  on  disasters 
declared  before  November  23. 1988  to 
which  44  CFR  205  applied.  This  rule 
also  amends  44  CFR  206  to  inform  those 
who  need  to  refer  to  44  CFR  205  where 
they  may  find  the  prior  regulations. 
EFFECTIVE  DATE:  October  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Crane  Miller,  Office  of  the  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  IX  20472,  (202)  646-3340. 
SUPPLEMENTARY  INFORMATION:  This  rule 
removes  part  205  from  title  44  of  the 
Code  of  Federal  Regulations.  Part  205 
prescribed  the  standards  and  procedures 
to  be  followed  in  implementing  the 
Federal  disaster  assistance  parts  of  the 
Disaster  Relief  Act  of  1974,  Pub.  L.  93- 
288,  assigned  to  the  Director  of  FEMA 
by  Executive  Order  12148.  Part  205 
applied  to  disasters  declared  before 
November  23,  1988. 

The  Disaster  Relief  Act  of  1974  was 
amended  by  Pub.  L.  100-707,  signed  on 
November  23, 1988,  and  was  renamed 
the  Robert  T.  Stafford  Disaster  Rehef 
and  Emergency  Assistance  Act  (Stafford 
Act).  The  Stafford  Act  added  certain 
emergency  and  other  authorities  that  the 
President  delegated  to  the  Director  of 
FEMA  in  Executive  Order  12673.  In 
order  to  update  and  consolidate  its 
regulations  on  disaster  assistance  FEMA 
published  a  new  44  CFR  part  206. 
Previous  authorities  imder  the  ESsaster 
Relief  Act  of  1974  were  basically 


continued  and  new  authorities  under 
the  Stafford  Act  were  implemented  in 
part  206,  to  apply  to  disasters  and 
emergencies  declared  by  the  President 
on  or  after  November  23, 1988. 

In  recognition  that  files  on  disasters 
remained  open  after  the  Stafford  Act 
was  enacted.  FEMA  continued  to 
publish  part  205  for  those  disasters 
declared  before  November  23. 1988. 
Today  most  of  the  files  have  been  closed 
on  disasters  declared  before  that  date. 
Since  most  of  those  files  have  been 
closed,  and  to  reduce  any  confusion 
caused  by  the  presence  of  both  part  205 
and  part  206.  we  are  removing  44  CFR 
part  205. 

This  rule  amends  44  CFR  206  to 
inform  readers  that  the  last  edition  of  44 
CFR  in  which  part  205  appeared  was  the 
edition  revised  as  of  October  1, 1994. 
Any  person  needing  to  refer  to  part  205 
should  see  that  edition. 

List  of  Subiects  in  44  CFR  Part  206 

Coastal  zone,  Commimity  facilities. 
Disaster  assistance.  Fire  prevention. 
Grant  programs-housing  and  community 
development,  Housing,  Insurance,  Loan 
programs-housing  and  conununity 
development,  Natural  resources, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  subchapter  D  is 
amended  as  follows: 

1.  Under  the  authority  of  42  U.S.C. 
5121  et  seq.  part  205  is  removed. 

2.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authsrily:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978.  5  U.S.C.  App.l;  E.0. 12148,  3  CFR. 
1979  Comp.,  p.  412;  and  E.0. 12673, 3  CFR, 
1989  Comp.,  p.  214. 

3.  Section  206.1  is  revised  to  read  as 
follows: 

§206.1    Purpose. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  prescribe  the  policies  and 
procedures  to  be  followed  in 
implementing  those  sections  of  Public 
Law  93-288,  as  amended,  delegated  to 
the  Director,  Federal  Emergency 
Management  Agency  (FEMA).  The  rules 
in  this  subpart  apply  to  major  disasters 
and  emergencies  declared  by  the 
President  on  or  after  November  23, 
1988,  the  date  of  enactment  of  the 
Robert  r.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121  et  seq. 

(b)  Prior  relations.  Prior  regulations 
relating  to  major  disasters  and 
emei'gencies  declared  by  the  President 
before  November  23, 1988  were 
published  in  44  CFR  part  205  (see  44 


CFR  part  205  as  contained  in  the  CFR 
edition  revised  as  of  October  1, 1994). 

Dated:  October  17, 1994. 
Hanrejr  G.  Ryiand, 
Deputy  Director. 

(FR  Doc.  94-26170  Filed  10-21-94;  8:45  am] 
BNJJNQ  COOE  SriS-M-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 21, 73,  and  76 
[MM  Docket  Na  94-34,  FCC  94-25^ 

Report  to  Congress  Regarding 
Broadcast  and  Cable  Television  EEO 
Rules  and  Policies 

AGENCY:  Federal  Commimications 

Conunission. 

ACTION:  Report  to  Congress. 

SUMMARY:  This  Report  outlines  the 
origins  and  history  of  the  Commission's 
broadcast  and  cable  EEO  rtiles,  policies 
and  procedures;  summarizes  conunents 
made  in  response  to  a  Notice  of  Inquiry 
concerning  these  issues;  discusses  the 
effectiveness  of  the  FCC's  current  EEO 
enforcement;  and  sets  forth  reasons  and 
means  for  future  changes  to  it.  This 
Report  implements  ScNCtion  22(g)  of  the 
Cable  Television  Consimier  Protection 
and  Competition  Act  of  1992,  which 
requires  ^e  Commission  to  file  a  report 
to  Congress  on  the  effectiveness  of  its 
EEO  policies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hope  G.  Cooper,  Mass  Media  Bureau, 
Enforcement  Division,  (202)  632-7069. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Report  in  MM  Docket 
No.  94-34,  FCC  94-255.  adopted  and 
released  October  5, 1994.  The  complete 
text  of  this  Report  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Su^et  NW., 
Washington,  DC.,  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  at  (202)  857-3800,  2100  M 
Street  NW.,  Suite  140,  Washington.  DC 
20037. 

Synopsis  of  Report 

1.  This  Report  implements  Section 
22(g)  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992. 
which  requires  the  Commission  to  file  a 
report  to  Congress  on  the  effectiveness 
of  its  EEO  policies.  This  Report  outlines 
the  origins  and  history  of  the 
Commission's  broadcast  and  cable  EEO 
rules,  policies  and  procedures; 
summarizes  conunents  made  in 
response  to  a  Notice  of  Inquiry 


concerning  these  issues;  disctisses  the 
effectiveness  of  the  FOC's  current  EEO 
enforcemtot;  and  sets  forth  reasons  and 
means  for  future  changes  to  it. 

2.  First,  the  Report  contains  an 
extensive  background  discussion  of  the 
origins  and  history  of  the  Commission's 
broadcast  and  cable  EEO  rules  and 
policies,  from  1966,  when  the 
Commission's  involvement  in  the 
broadcast  EEO  area  began,  to  the 
present  The  Report  details  how  the 
Commission's  original  EEO  policies  and 
rules  were  adopted,  discusses  how  these 
pohcies  and  rules  expanded  and 
developed,  and  describes  the 
Commission's  current  efforts-based  EEO 
analysis.  The  Report  also  discusses  the 
Commission's  1994  Policy  Statement, 
which  established  non-binding 
guidelines  for  assessing  forfeitures  for 
violations  of  the  Commission's 
broadcast  EEO  rule. 

3.  Second,  to  assess  the  effectiveness 
of  the  Commission's  EEO  rules  and 
policies,  the  Report  contains  a  statistical 
examination  of  female  and  minority 
representation  in  broadcast  and  cable 
employment  between  1986  and  1993. 
The  examination  reflects  that  the 
employment  of  women  and  minorities 
in  the  broadcast  and  cable  industries 
increased  from  1986  to  1993  in  overall 
and  total  upper-level  positions,  as  well 
as  in  each  of  the  upper-level  job 
categories.  In  fact,  the  data  show  that 
most  of  these  increases  outpaced  the 
1.1%  growth  of  women  employees  and 
the  2.1%  growth  of  minority  employees 
overall  in  the  national  workforce.  Thus, 
while  the  broadcast  industry  has  been 
downsizing  from  1986  to  1993,  the 
percentage  of  women  and  minorities  in 
all  job  categories  has  t)een  increasing. 

4.  The  Report  concludes  that  the 
Commission's  present  poUcies  have 
been  and  are  effective  in  promoting 
equal  employment  opportunity  in  the 
broadcast  and  cable  industries. 
However,  the  Commission's 
examination  also  suggests  a  continued 
need  for  EEO  monitoring,  as  the  1993 
percentages  of  women  in  the  broadcast 
and  cable  industries  and  minorities  in 
the  broadcast  industry  overall  remain 
below  comparable  figures  for  the  1993 
overall  national  workforce.  Also, 
individual  licensees  sanctioned  for  EEO 
violations  establish  a  need  for  further 
EEO  monitoring. 

5.  Third,  the  Report  discusses  the 
conunents  received  in  response  to  the 
Commission's  Notice  of  Inquir>'  (59  FR 
23183.  May  5. 1994).  initiated  piu^uant 
to  congressional  directive,  which  sought 
comments  on  the  effect  and  operation  of 
the  equal  employment  opportunity 
amendments  made  by  the  1992  Cable 
Act  and  on  the  general  effectiveness  of 
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the  Commission's  rules,  procedures, 
polici^,  standards  and  guidelines  in 
promoting  eqiiality  of  employment 
opportunity  in  the  cable,  broadcast  and 
other  industries. 

6.  While  the  Report  concludes  that  the 
G^mmission's  EEO  rules  and  policies 
are  effective  and  must  continue,  it  also 
concludes  that  more  progress  can  and 
should  be  achieved.  Further,  the  Report 
eniunerates  areas  and  concerns  raised  in 
comments  filed  in  response  to  the 
Commission's  Notice  of  Inquiry  that 
may  warrant  further  exploration.  These 
include,  but  are  not  limited  to:  (1)  The 
relevance  with  respect  to  the 
Commission's  broadcast  EEO  policies  of 
market  size  or  staff  size  and  part-time 
employees;  (2)  how  to  encourage  joint 
recruitment  efforts;  (3)  whether  the 
Commission's  broadcast  filing 
requirements  are  unduly  burdensome, 
and,  if  so,  whether  they  can  be 
streamlined;  (4)  suggested  changes  to 
the  Commission's  mid-temtTV  review 
procedures;  (5)  possible  further  in-depth 
analysis  of  the  Commission's  EEO 
Policy  Statement;  and  (6)  possible 
improvements  to  the  Commission's 
broadcast  renewal  application  forms 
and  annual  employment  report  forms. 
Additional  review  is  also  warranted  in 
response  to  comments  about  the 
Commission's  cable  EEO  rules, 
particularly  with  respect  to:  the  relevant 
labor  force  statistics  to  be  used  in  EEO 
reviews;  the  effectiveness  of  the  cable 
annual  employment  report  forms;  and 
how  the  Commission  might  improve 
notification  of  cable  operators, 
multichannel  video  program 
distributors,  and  the  public  concerning  ■ 
various  EEO  requirements.  The  Report 
directs  the  Commission  staff  to 
determine  and  recommend  to  it  the 
appropriate  procedural  vehicle  for 
addressing  all  of  the  foregoing  issues. 

7.  Finally,  the  Report  states  the 
Commission's  intention  to  institute  a 
more  extensive  and  far-reaching 
analysis  of  its  EEO  program  to  adapt  its 
rules  and  policies  to  the 
telecommunications  marketplace  and 
workplace  of  the  Twenty-First  Century. 
The  Report  states  that  the  Commission 
would  consider  broadening  its  current 
EEO  policies  to  include  a  wider  range  of 
new  and  emerging  communications 
technologies  and  industries  as  well  as 
making  other  fundamental  changes. 
Such  expansion  of  its  policies  may  be 
warranted  to  achieve  regulatory  parity 
in  the  Commission's  EEO  enforcement, 
given  the  convergence  of 
telecommunications  technologies. 
Broadening  the  Commission's  EEO  rules 
also  may  be  justifiable  based  on  the 
national  goal  of  promoting  participation 
by  women  and  minorities  in  the  design 


and  deployment  of  advanced 
t<  lecommunications  services  and 
t(  chnologies.  Further,  in  light  of 
t(  chnological  convergence,  imposing 
St  parate  and  imique  EEO  requirements 
on  different  telecommunications 
services  may  no  longer  be  warranted. 

8.  The  Report  directs  the  staff  to 
determine  the  best  metffods  for 
addressing  the  EEO  issues  arising  from 
tachnological  convergence  and  the 
cemmunications  revolution.  The 

immission's  EEO  policies  and  goals 
St  be  reviewed  with  reference  to  the 

itire  industry,  not  just  individual 

immimications  services.  To  guide  the 
Commission  in  its  compreh^sive 
ai  lalysis  as  to  how  to  redesign  and 
r«  direct  the  Commission's  EEO  policies 
ti  oroughly  to  reflect  the 
c<  mmunications  revolution  and  bring 
th  ose  policies  into  the  Twenty-First 
G  !ntury,  the  Commission  expresses  its 
in  tent  to  solicit  viewpoints  and  data 
fr  )m  a  wide  range  of  entities,  including 
pi  iblic  interest  groups,  consiuner 
gi  oups,  labor  groups,  trade  associations, 
th  ink  tanks,  civil  rights  groups, 
adademics,  other  government  agencies, 
and  the  communications  industry.  It  is 
expected  that  the  Commission's  newly 
eatablished  Office  of  Communications 
BJisiness  Opportunities  will  play  a 
primary  role  in  this  review  and  analysis. 
Tke  Commission  also  will  seek 
additional  population  and  workforce 
data,  as  well  as  futiue  projections  about 
tne  future  and  statistical  and  economic 
data,  as  a  foundation  on  wtiich  to  build 
the  Commission's  enhanced  EEO 
re  julatory  structtue.  Finally,  the 
O  immission  will  explore  the  extent  to 
w  lich  training  and  internship  programs 

ght  serve  to  complement  ^O 
p<  hcies. 

F«  deral  Communications  Commission. 

W  illiamj.  Caton, 

Ai  iing  Secretary. 

(F  I  Doc.  94-26331  Filed  10-21-94;  8:45  ami 
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In  plementation  of  Section  309(|)  of  the 
C  tmmunications  Act— Competttive 
B  dding 

A(  iENCY:  Federal  Communications 
C(  immission. 

A<  HON:  Final  rule;  petitions  for 
re  :onsideration. 


SV  MMARY:  In  this  Fourth  Memorandum 
O  jinion  and  Order  the  Commission 
re  solves  petitions  for  reconsideration  or 
cl  uification  of  its  rules  governing  the 


methodology  and  procedure  for  auctions 
to  provide  Personal  Conunimications 
Services  in  the  2  GHz  band  (called 
"broadband  PCS"). 

The  rules  and  decisions  made  in  this 
Fourth  Memorandum  Opinion  and 
Order  are  designed  to  result  in  auctions 
that  will  award  licenses  to  those  who 
value  them  most  highly.  To  achieve  this 
goal,  the  Commission  adopts  auction 
rules  that  balance  the  need  to  allow 
bidders  the  information  necessary  to 
express  the  interdependency  of  licenses 
with  the  need  to  minimize  complexity 
of  the  auctions.  The  Commission 
believes  these  rules  strike  a  proper 
balance  between  these  objectives. 
EFFECTIVE  DATE:  October  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  O'Brien  Ham  at  (202)  634- 
2443,  or  Florence  Setzer  at  (202)  418- 
2038. 

SUPPLEMENTARY  INFORMATION:  This 
Fourth  Memorandum  Opinion  and 
Order  in  PP  Docket  No.  93-253,  adopted 
October  19, 1994,  and  released  October 
19, 1994,  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch,  Room  230, 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  may  be  piirchased 
fi'om  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037,  telephone  (202) 
857-3800. 

Specifically,  the  Commission  re- 
examines aspects  of  its  rules 
concerning:  simultaneous  multiple- 
round  auction  design  and  procedures; 
application,  payment  and  penalty 
procedures;  and  regulatory  safeguards. 
In  a  future  Order,  the  Commission  will 
consider  whether  the  public  interest 
would  be  served  by  changing  its 
entrepreneurs'  block  rules,  as  well  as 
other  provisions  established  to  ensiure 
that  small  businesses,  rural  telephone 
companies  and  businesses  owned  by 
minorities  and  women  (collectively 
termed  "designated  entities")  have  a 
meaningful  opportunity  to  participate  in 
the  provision  of  broadband  PCS. 

Ssmopsis  of  the  Fourth  Memorandum 
G^inion  and  Order 

1.  On  August  10, 1993,  the  Omnibus 
Budget  ReconciUation  Act  of  1993  (the 
Budget  Act)  added  Section  309(j)  to  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §  309(j).  This 
section  gives  the  Commission  express 
authority  to  employ  competitive  bidding 
procedures  to  select  among  mutually 
exclusive  applications  for  certain  initial 
licenses.  In  the  Second  Report  and 
Order  in  this  docket,  the  Commission 
exercised  its  authority  by  determining 
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that  broadband  PCS  licenses  should  be 
awarded  through  competitive  bidding 
and  prescribing  general  rules  and 
procediues  and  a  broad  menu  of 
competitive  bidding  methods  to  be  used 
for  all  auctionable  services.  The 
Commission  re-examined  certain 
aspects  of  these  general  rules  and 
procediues  in  the  Second  Memorandum 
Opinion  and  Order,  released  August  15, 
1994. 

2.  In  the  Fifth  Report  and  Order. 
released  July  15, 1994.  the  Commission 
established  specific  competitive  bidding 
rules  for  broadband  PCS.  As  described 
more  hilly  below,  these  rules,  in  part, 
set  forth  auction  methodology, 
procedure,  payment  and  safeguard 
provisions.  The  Commission  decided  to 
conduct  each  auction  through 
simultaneous  multiple-round  bidding 
with  simultaneous  stopping  rules. 
Under  that  approach,  bidding  will 
remain  open  on  all  licenses  imtil  the 
bidding  closes  on  all  licenses  in  the 
auction.  It  also  established  a  variety  of 
nUes  governing  bid  increments  and 
bidding  activity  to  move  the  auctions 
toward  completion  in  a  reasonable 
period  of  time.  In  addition,  the 
Commission  retained  the  ability  to  use 
other  approaches,  including  sequential 
auctions  for  the  licenses,  and  to  make 
other  adjustments  to  the  auction  process 
as  necessary.  Finally,  it  established  pre- 
and  post-auction  application 
procedures;  payment  and  default 
penalties;  and  other  safeguards  to 
prevent  collusion  among  applicants. 

Standby  Bidding  Queues 

3.  In  the  Fifth  Report  and  Order,  the 
Commission  determined  that  the 
simultaneous  multiple-roimd  auction 
design  would  be  the  preferred 
methodology  for  broadband  PCS 
auctions,  primarily  because  there  is 
significant  interdependency  among  the 
licenses  to  be  auctioned,  and  the 
simultaneous  multiple-round  auction 
design  facilitates  more  efficient 
aggrega  ion  and  imparts  to  bidders 
greater  unounts  of  information 
regarding  license  values  than  the  other 
auction  designs.  It  reserved  the 
authority,  however,  to  use  combinatorial 
bidding  techniques  in  conjimction  with 
simultaneous  multiple-roimd  auctions 
to  further  facilitate  the  efficient 
aggregation  of  licenses.  On 
reconsideration  of  the  general  auction 
rules  adopted  in  this  proceeding,  the 
Commission  also  noted  that  we  would 
consider  the  use  of  a  standby  queue 
mechanism  if  it  elected  to  use 
combinatorial  bidding  techniques.  The 
standby  queue  would  allow  parties 
seeking  individual  lioenses  to 
coordinate  their  bids  in  order  to  beat  a 


prevailing  bid  for  a  combination  of 
licenses. 

4.  The  standby  queue  is  a  mechanism 
that  is  useful  only  in  the  context  of 
combinatorial  bidding,  and  is 
inapplicable  to  simultaneous  multiple- 
round  bidding  without  combinatorial 
bidding.  As  the  Commission  noted  in 
the  Second  Memorandum  Opinion  and 
Order,  it  has  no  current  plans  to  use 
combinatorial  bidding.  If,  however,  it 
does  adopt  such  an  auction 
methodology  in  the  future,  the 
Commission  will  consider  the  use  of  a 
standby  queue  mechanism  at  the  same 
time. 

Activity  Rules 

5.  In  the  Fifth  Report  and  Order,  the 
Commission  adopted  an  activity  rule  to 
ensure  that  the  auctions  will  close 
within  a  reasonable  period  of  time  and 
to  increase  the  information  conveyed  by 
bid  prices  during  each  auction.  The 
activity  rule  requires  bidders  to 
maintain  certain  minimum  levels  of 
bidding  activity  diuing  each  round  of 
the  auction  to  preserve  their  maximum 
bidding  eligibility.  The  rule  provides  for 
three  stages  with  increasing  levels  of 
activity  required  in  each  stage.  The 
Commission  concluded  that  in 
simultaneous  auctions  vrithout  these 
requirements,  bidders  may  be  inclined 
to  hold  back,  causing  the  auction  to 
progress  exceedingly  slowly  or  possibly 
causing  the  auction  to  close 
prematurely.  Furthermore,  bidders 
would  not  know  whether  a  low  level  of 
bidding  on  a  license  means  that  the 
license  price  is  near  its  final  level  or. 
instead,  if  many  serious  bidders  are 
holding  back  and  may  bid  up  the  price 
later  in  the  auction. 

6.  The  issues  raised  by  petitioner  GTE 
concerning  the  three-stage  activity  rule, 
and  the  alternative  activity  rule 
proposed  by  GTE,  were  considered  in 
the  reconsideration  of  the  Second 
Report  and  Order.  The  Commission 
concluded  at  that  time  that  no  changes 
in  the  existing  procedures  were  needed. 
The  Commission  sees  no  reason  to 
revise  that  conclusion. 

7.  As  discussed  in  the  Second 
Memorandum  Opinion  and  Order,  the 
Commission  does  not  believe,  despite 
GTE's  assertion,  that  its  preferred  three- 
stage  activity  rule  will  excessively 
restrict  bidders'  flexibiUty  to  bid  for 
desired  combinations  of  licenses,  or 
cause  licenses  to  be  awarded  to  bidders 
who  value  them  less  than  other  bidders. 
The  rules  were  expressly  designed  to 
counteract  the  incentive  to  delay  serious 
bidding  that  may  occur  in  simultaneous 
auctions,  without  unduly  limiting 
bidders'  flexibility  to  pursue  backup 
strategies  and  to  use  new  information. 


The  requirement  in  the  first  stage  that 
bidders  remain  active  on  one-third  of 
the  MHz-pops  for  which  they  wish  to 
remain  eligible  constitutes  only  a  minor 
restriction.  By  the  time  the  auction 
enters  stage  m  (if  it  ever  does),  bidding 
strat^es  should  be  well-advanced. 

8.  The  Commission  notes  that,  in  the 
Second  Report  and  Order,  it  retained 
the  flexibility  to  decide  on  an  auction- 
by-auction  basis,  and  to  announce  by 
Public  Notice  before  each  auction, 
whether  to  use  an  activity  rule,  and  if 
so.  what  type  of  rule.  This  flexibility 
was  retained  for  broadband  PCS  in  the 
Fifth  Report  and  Order.  Thus,  if 
experience  shows  that  the  three-stage 
rule  is  unduly  difficult  to  administer  or 
excessively  restricts  bidders'  flexibility, 
the  Commission  will  have  the  option  to 
shift  to  some  other  activity  rule, 
including  the  one  recommended  by  GTE 
requiring  only  that  bidders  be  active  on 
a  single  license  in  each  round. 

9.  The  Commission  also  makes  some 
minor  adjustments  in  the  activity  rules 
on  its  own  motion.  First,  the 
Commission  concludes,  after  its 
experience  in  conducting  the 
nationwide  narrowband  auction,  that  it 
may  be  important  to  move  the  auctions 
from  one  stage  to  the  next  at  a  different 
pace  than  would  occur  under  the 
current  activity  rule.  Accordingly,  it 
retains  the  discretion  to  determine  and 
announce  during  the  course  of  an 
auction  when,  and  if.  to  move  from  one 
auction  stage  to  the  next,  based  on  a 
variety  of  measures  of  bidder  activity 
(e.g.,  the  percentage  of  hcenses  on 
which  there  are  new  bids,  the  number 
of  new  bids,  and  the  percentage  increase 
in  revenue).  Bidders  will  be  notified  of 
the  Commission's  intention  to  move  to 
another  stage  at  least  one  round  prior  to 
the  commencement  of  the  next  stage  of 
an  auction. 

10.  The  Commission  also  stated  in  the 
Fifth  Report  and  Order  that  in  stage  III, 
a  bidder  would  have  to  be  active  on  100 
percent  of  the  MHz-pops  for  which  it 
wishes  to  retain  eligibility.  In  order  to 
allow  bidders  greater  flexibility,  the 
Commission  thinks  that  it  may  be 
beneficial  in  auctions  where  high 
bidding  is  expected  to  reduce  this  figure 
slightly,  but  in  no  case  below  95 
percent.  It  will  announce  the  required 
activity  levels  for  stage  III  by  Public 
Notice  in  advance  of  each  auction. 

11.  Finally,  in  the  Fifth  Report  and 
Order  the  Commission  permitted 
bidders  one  waiver  from  the  activity 
rule  during  each  stage  of  an  auction. 
The  Commission  stated  that  if  an 
activity  rule  waiver  is  entered  in  a 
round  in  which  no  other  bidding 
activity  occtus,  the  auction  will  remain 
open,  but  stated  that  it  might  announce 


53366      Federal  Register  /  Vol.  59. 


5  9 


ISS 


that  submission  of  a  waiver  would  not 
keep  an  auction  open  under  any 
drounstances.  The  Commission  also 
stated  that  a  waiver  may  be  submitted 
either  in  the  round  in  which  bidding 
falls  below  the  level  required  to 
maintain  current  eligibility,  or  prior  to 
submitting  a  bid  in  the  next  round.  The 
Commission  now  clarifies  that  it  retains 
the  discretion  to  modify  the  method  and 
timing  of  submitting  waivers  and  allows 
for  two  types  of  waivers — "proactive" 
waivers  and  "automatic"  waivers.  Both 
types  of  waivers  will  retain  a  bidder's 
eligibility  even  though  its  bidding 
activity  in  the  current  round  falls  below 
the  required  level.  However,  a  proactive 
waiver  invoked  in  a  round  in  which 
there  are  no  new  vahd  bids  will  keep  an 
auction  open,  while  an  automatic 
waiver  submitted  in  a  round  in  which 
no  other  bidding  activity  occurs  will  not 
keep  an  auction  open.  Proactive  waivers 
must  be  requested  by  the  bidder,  but 
automatic  waivers  will  be  submitted 
automatically  for  a  bidder  whenever  a 
bidder's  eligibility  would  be  reduced 
because  of  insufficient  bidding  activity 
and  a  waiver  is  available.  Bidders  will 
be  afforded  an  opportimity  to  override 
the  automatic  waiver  mechanism  when 
they  place  a  bid  if  they  intentionally 
wish  to  reduce  their  bidding  eligibility 
and  do  not  want  to  use  a  waiver  to 
retain  their  eUgibility  at  its  current 
level.  The  Commission  also  retains  the 
discretion  to  change  the  number  of 
waivers  that  will  be  permitted  and  the 
frequency  with  which  they  may  be 
exercised  by  Public  Notice  prior  to  each 
auction.  A  change  in  the  rule  for  moving 
from  one  stage  to  another  may  result  in 
many  more  rounds  being  completed  in 
one  stage,  and  may  make  a  rule  allowing 
one  waiver  per  stage  inappropriate. 
Airtouch  also  recommends  allowing 
bidders  more  flexibility  in  choosing 
when  to  use  waivers. 

Stopping  Rule 

12.  In  the  Fifth  Report  and  Order,  the 
Commission  adopted  a  simultaneous 
stopping  rule  for  all  licenses  in  an 
auction.  The  Commission  determined 
that  this  approach  would  provide 
bidders  full  flexibility  to  modify  their 
bidding  strategy  as  more  information 
became  available.  The  Commission 
further  concluded  that  the  activity  rule 
would  help  establish  a  reasonable  pace 
and  minimize  the  risk  that  bidders 
would  hold  back  their  bidding  imtil  the 
final  rounds.  However,  the  Commission 
retained  the  discretion  to  use  a  hybrid 
stopping  rule  or  to  allow  bidding  to 
close  individually  for  BTA  licenses  if  it 
determines  that  the  present  rule  is  too 
complex.  In  addition,  the  Commission 
retained  discretion  to  declare  at  any 


Federal  Register  /  Vol.  59,  No.  204  /  Monday.  October  24,  1994  /  Rules  and  Regulations      53367 


)oint  after  40  rounds  in  a  simultaneous 
nultiple  round  auction  that  the  auction 
vill  end  alter  some  specified  number 
probably  three)  of  additional  roimds. 
iowever,  if  the  Commission  exercises 
his  authority  it  will  accept  bids  in  the 
inal  round(s)  only  for  licenses  on 
'  vhich  the  highest  bid  had  increased  in 
It  least  one  of  the  preceding  three 
ounds. 

13.  The  Commission  reaffirms  that  it 
vill  in  most  cases  use  a  simultaneous 
topping  rule  for  simultaneous  auctions, 
'he  rule  has  important  efficiency 
idvantages  in  allowing  bidders  to 
>ursue  backup  strategies  and  to  take 
idvantage  of  new  information  from 
larlier  bids.  Further,  a  simultaneous 
topping  rule  will  not  prevent  the 
mplementation  of  regional  strategies. 
"he  Commission  believes  bidding 
ctivity  in  early  roimds  will  provide 
ignificant  information  about  the  value 

©f  licenses  to  competing  bidders.  If 
bidding  takes  unexpected  turns,  it  is 
irecisely  the  fact  that  bidding  on  all 
icenses  remains  open  to  the  end  that 
vill  give  bidders  the  flexibihty  to  adopt 
I  new  strategy  if  an  original  one  proves 
ess  desirable  than  anticipated. 
i4oreover,  bidders  have  the  option  of 
vithdrawing  high  bids  during  an 
luction,  subject  to  the  applicable 
)enalties,  if  they  find  they  have  bid  too 
tigh  on  one  license  in  the  expectation 
)f  getting  a  complementary  license  at  a 
ow  price. 

14.  The  Commission's  experience  in 
he  nationwide  narrowband  auctions 
tears  out  this  conclusion.  Individual 
icenses  often  had  no  new  bids  for 
everal  rounds,  followed  by  active 
lidding  and  steep  increases  in  bids, 
blowing  bidding  to  close  on  licenses 
ndividually,  while  bidding  remains 
ictive  on  oUiers,  creates  a  risk  of  closing 
>n  some  licenses  before  the  final  value 
las  been  reached,  decreasing  the 
ikelihood  that  the  license  will  be 
iwarded  to  the  bidder  that  values  it 
nost  and  reducing  the  revenues 
generated.  In  addition,  individual 
:losing  might  encourage  strategic 
>idding  that  would  reduce  the 
[fficiency  of  the  auction.  Hence,  the 
ktmmission  declines  to  adopt  Metrex's 
ecbmmendation  that  the  Commission 
idopt  and  immediately  annoimce  an 
ndividual  stopping  rule.  However,  the 
^mmission  retains  the  discretion  to 
ise  a  hybrid  or  individual  stopping  rule 
or  BTA  licenses  if  a  simultaneous 
(topping  rule  proved  too  complex  to 
dminister  for  large  numbers  of  licenses, 
"he  Commission  will  announce  the 
ipecific  stopping  rule  to  be  used  for 
JTA  licenses  by  Public  Notice  prior  to 
lach  auction. 


15.  As  for  the  option  of  declaring  that 
the  auction  will  end  after  some 
specified  number  of  additional  rounds, 
the  Commission  agrees  with  GTE, that 
this  procedure  would  likely  result  in 
less  efficient  allocation  of  Ucenses,  and 
lower  revenues,  than  allowing  the 
auction  to  remain  open  as  long  as  new 
bids  are  received.  Other  methods  are 
available  to  hasten  the  end  of  an 
auction,  including  shortening  the 
bidding  rounds,  raising  the  minimum 
bid  increments,  and  proceeding  to  a 
later  auction  stage.  The  Commission 
retains  the  option  of  declaring  the 
imminent  end  of  the  auction,  however, 
as  a  fallback  in  case  of  extremely 
dilatory  bidding.  The  Commission  does 
not  expect  to  use  this  option  except  in 
the  unlikely  case  that  other  methods  fail 
to  bring  about  the  close  of  an 
excessively  long  auction. 

Duration  of  Bidding  Rounds 

16.  In  the  Fifth  Report  and  Order,  the 
Commission  decided  that  bidders  would 
be  provided  a  single  business  day  to 
submit  bids  and  that  one  round  of 
bidding  would  be  conducted  each 
business  day.  However,  the  Commission 
retained  discretion  to  vary,  by  Public 
Notice  or  annoimcement,  the  duration 
of  bidding  roimds  or  the  interval  at 
which  bids  are  accepted,  in  order  to 
move  the  auction  toward  closure  more 
quickly. 

17.  In  the  Fifth  Report  and  Order,  the 
Commission  cUscussed  its  discretion  to 
vary  the  duration  of  bidding  rounds  or 
the  interval  at  which  bids  are  accepted 
as  a  tool  for  moving  auctions  toward 
closure  more  quickly.  The  Commission 
anticipated  that  holding  one  round  of 
bidding  per  day  might  allow  bidders 
more  time  than  necessary  to  formulate 
their  bids  and  might  result  in 
excessively  long  auctions.  The 
Commission  still  believes  that  its 
planned  one-day  bidding  rounds  are 
more  likely  to  be  too  long  than  too  short, 
particularly  since  much  of  the  work  of 
estimating  the  values  of  licenses, 
developing  business  plans,  and 
arranging  financing  can  be  done  in 
advance  of  the  auction. 

18.  The  Commission  retains  the 
discretion  to  lengthen  as  well  as  shorten 
the  duration  of  bidding  rounds  or  the 
interval  at  which  bids  are  accepted,  and 
will  lengthen  the  time  allowed  for 
bidding  if  it  sees  evidence  during  the 
auctions  that  bidders  are  prevented  by 
the  bidding  schedule  from  developing 
rational,  well-informed  bids. 
Nevertheless,  it  is  more  likely  that  the 
Commission  will  shorten  bidding 
rounds  because  doing  so  will  expedite 
provision  of  PCS  service  to  the  public 
without  reducing  the  efficiency  of  the 


auction.  The  Commission  believes  it  is 
extremely  unlikely  that  it  will  hold 
more  than  two  rounds  per  day.  though 
it  may  start  with  one  round  per  day  and 
move  to  two  rounds  per  day  after  the 
first  week  if  it  appears  that  this  schedule 
will  allow  bidders  enough  time  to 
formulate  their  bids. 

19.  The  Commission  agrees  with 
Pacific  Bell  that  prospective  bidders 
may  find  it  important  to  know  the  time 
parameters  of  bidding  rounds  as  early  as 
possible.  However,  the  Commission 
doesn't  have  enough  information  at 
present  to  set  an  appropriate  minimum 
duration  for  bidding  rounds.  The 
Commission  will  continue  to  consider 
this  issue  as  the  broadband  PCS 
auctions  approach  in  Ught  of  the 
experience  gained  in  the  regional 
narrowband  auctions. 

Timing  for  Auctioning  Specific 
Spectrum  Blocks 

20.  In  the  Fifth  Report  and  Order,  the 
Conunission  decided  to  auction  the    *> 
broadband  PCS  spectrum  at  three 
separate  auctions.  The  99  available  PCS 
licenses  MTA  blocks  A  and  B  vrill  be 
auctioned  first,  followed  by  the  986  PCS 
licenses  in  BTA  blocks  C  and  F  (the 
entrepreneurs'  blocks).  In  the  last 
auction,  the  remaining  986  licenses  in 
BTA  blocks  D  and  E  will  be  put  up  for 
bid.  The  Commission  reasoned  that  this 
grouping  strikes  a  proper  balance  among 
the  competing  concerns  of  awarding 
licenses  to  the  parties  who  value  them 
most  highly,  keeping  the  auction 
process  simple  and  manageable, 
minimizing  administrative  delay,  and 
fostering  designated  entity  participation. 

21.  With  respect  to  arguments  that  we 
should  auction  BTA  Ucenses  (or  at  least 
entrepreneurs'  block  licenses)  before 
N4TA  licenses  to  prevent  larger  firms 
from  getting  a  head  start  over  designated 
entities  than  the  current  auction 
sequence  and  might  reduce  the 
efficiency  of  the  auctions.  Because  the 
large  firms  that  are  potential  partners  for 
designated  entities  probably  would 
prefer  to  own  outright  any  licenses  they 
might  obtain  in  an  auction,  it  is  less 
likely,  rather  than  more  likely,  that 
these  large  firms  would  form 
partnership  agreements  with  designated 
entities  if  auctions  in  the  restricted 
blocks  were  held  before  the  MTA 
auctions.  In  addition,  the  information 
about  license  values  conveyed  in  the 
MTA  auctions  will  reduce  the  risk  of 
BTA  financing  and  partnering  and  so 
MTill  be  valuable  to  bidders  in  the 
entrepreneurs'  block  auctions.  In 
addition,  it  appears  that  a  rational 
strategy  for  bidders  in  many  cases  might 
be  to  bid  on  the  largest  licenses  first  and 
only  after  the  outcome  of  those  auctions 


is  knoMHQ  to  attempt  to  acquire  smaller, 
complementary  licenses  or,  if 
unsuccessful  in  the  auction  for  larger 
licenses,  to  attempt  to  aggregate  smaller 
licenses  as  a  backup  strategy.  In 
addition,  if  wiimers  of  MTA  licenses 
were  willing  to  bid  more  than  other 
applicants  for  complementary  BTA 
licenses,  that  vdllingness  would  almost 
certainly  represent  true  efficiencies  of 
joint  operation  and  ought  to  be  allowed 
to  affect  the  assignment  of  licenses. 

22.  As  for  auctioning  MTA  and  BTA 
licenses  together  in  markets  with 
Pioneer's  Preference  licenses,  the 
Commission  continues  to  believe  that 
substituting  two  10  MHz  BTA  licenses 
for  a  30  MHz  MTA  hcense  is  not  likely 
to  be  a  widely  used  strategy,  so  that 
little  loss  of  efficiency  would  result 
from  auctioning  MTA  and  BTA  licenses 
separately.  Further,  it  believes  that 
bidders  will  have  enough  information  to 
make  informed  bids  in  all  MTA  markets. 
The  Commission  sees  no  reason  to 
believe  that  auctioning  MTA  and  BTA 
licenses  separately  would  have  a  greater 
effect  on  efficiency  in  markets  where 
Pioneer's  Preference  licenses  have  been 
removed  from  the  auction  than  in  other 
markets,  since  the  same  total  amount  of 
spectrum  is  available  for  PCS  in  all 
markets,  and  there  is  nothing  to  prevent 
bidders  from  negotiating  with  winners 
of  Pioneer's  Preference  licenses. 
Commenters  apparently  have  no 
objection  to  the  plan  to  separate  MTA 
and  BTA  auctions  in  other  markets.  In 
addition,  auctioning  MTA  and  BTA 
licenses  together  in  Pioneer's  Preference 
markets  would  remove  those  BTAs  from 
the  BTA  auctions  and  thus  may  impede 
efficient  geographic  aggregation  of 
licenses.  As  Omnipoint  points  out,  the 
plan  would  also  make  it  more  difficult 
for  entrepreneurs'  block  winners  in 
those  markets  to  aggregate  their  licenses 
with  other  BTA  licenses.  The  auctions 
might  also  become  unnecessarily 
administratively  complex  and  confusing 
to  bidders  if  BTAs  were  auctioned  with 
MTAs  in  a  few  but  not  all  markets. 
Further,  changing  the  grouping  of 
licenses  at  this  stage  in  the  planning 
process  might  cause  the  first  auctions  to 
be  delayed.  Consequently  the 
Commission  is  unconvinced  that  any 
efficiency  advantages  would  accrue 
from  this  strategy,  and  v^rill  continue  to 
auction  MTAs  separately  from  BTAs  in 
all  markets. 

23.  The  Commission  agrees,  however, 
that  auctioning  the  MTA  blocks  far 
ahead  of  other  blocks  would  give  a  head 
start  to  the  winners  in  the  MTA  blocks 
that  would  likely  afford  them  some 
competitive  advantage  over  winners  in 
later  auctions.  Consequently,  the 
Commission  intends  to  hold  the  three 


broadband  auctions  as  close  together  in 
time  as  possible  given  its  administrative 
resources.  The  Commission  declines  to 
delay  finalizing  the  award  of  A  and  B 
block  licenses,  however,  because  of  an 
overriding  interest  in  rapid  introduction 
ofPCS  to  the  public. 

Authority  To  Adopt  Filing  and 
Processing  Rules 

24.  In  the  Notice  of  Proposed  Rule 
Making  [Notice)  in  this  proceeding,  the 
Commission  stated: 

In  order  to  avoid  needless  duplication,  we 
propose  that  the  following  general  filing  and 
processing  rule  apply  to  all  PCS:  Sections 
22.3-22.45,  22.917(n.  and  22.91ft-22.945.  For 
those  PCS  applicants  who  file  on  Form  574. 
we  believe  that  Sections  90.113-90.159  of 
our  rules.  47  CFR  90.113-90.159.  could  be 
used  to  process  those  applications  with 
appropriate  modifications. 

25.  The  Commission  disagrees  with 
AIDE  and  will  not  issue  a  supplemental 
Notice  on  the  PCS  application 
processing  rules.  Indeed,  it  has 
addressed  AIDE'S  argument  that  there 
was  inadequate  notice  of  these  rules 
before  in  the  Fifth  Report  and  Order  and 
on  reconsideration  of  the  Second  Report 
and  Order  on  auctions.  The 
Commission's  response,  once  again,  is 
that  the  Notice  sought  comment  on 
specific  rule  sections  contained  in  Parts 
22  and  90  of  our  Rules,  and  asked 
commenters  to  indicate  what 
modifications  should  be  made  to  those 
rules  to  adapt  them  for  PCS  services.  In 
addition,  the  Notice  specifically 
requested  comment  on  the  general 
procedural,  processing  and  petition-to- 
deny  procedures  that  should  be  used  for 
auctionable  services.  The  Notice's 
proposal  to  adopt  processing  rules  based 
on  Parts  22  and  90  of  the  Commission's 
Rules,  with  any  appropriate 
modifications  for  PCS  services,  clearly 
indicated  to  commenters  the  terms  of 
the  proposed  rules,  as  is  required  by  the 
Administrative  Procedures  Act  and  the 
Commission's  Rules  [see  5  U.S.C.  §  553 
and  47  CFR  1.413(c)).  Thus,  the 
Commission  beheves  its  original 
description  of  the  proposed  rule  was 
sufficiently  specific  to  alert  interested 
parties  to  the  substance  of  our  proposal 
and  to  provide  an  adequate  opportimity 
for  comment  on  those  proposals.  Several 
commenters  did,  in  fact,  address  the 
proposed  appUcation  and  processing 
rules  set  forth  in  our  Notice,  a  further 
indication  that  sufficient  notice  was 
provided.  The  Commission  also  believes 
that  these  issues  were  within  the  scope 
of  this  proceeding  because  as  a  means 
of  assigning  licenses,  the  competitive 
bidding  process  is  integrally  related  to 
rules  and  procedures  for  processing  of 
license  applications. 
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2&  The  broadband  PCS  rules 
established  in  the  Fifth  Report  and 
Order,  and  modified  here  today,  adopt 
several  of  the  procedures  set  forth  in 
Parts  22  and  90  of  the  Commission's 
Rules  and  discussed  in  the  Notice.  The 
minor  modifications  to  the  proposed 
rules  were  needed  to  reflect  specific 
concerns  related  to  auctioning 
broadband  PCS  licenses  and  address 
comments  raised  by  the  public.  The 
adopted  rules  are  a  logical  outgrowth  of 
the  rules  proposed  in  the  Notice, 
applied  in  the  context  of  the  use  of 
competitive  bidding  to  assign 
broadband  PCS  licenses.  Rules  adopted 
as  a  logical  outgrowth  comply  with  all 
Administrative  Procedure  Act 
requirements. 

Disclosure  of  Bidding  Information'.. 

27.  In  the  Second  Memorandum 
Opinion  and  Order  in  this  proceeding, 
the  Commission  announced  that  it 
would  generally  release  the  identities  of 
bidders  before  each  auction.  The 
Commission  concluded  that  disclosure 
was  appropriate  because  of  the 
advantages  of  providing  more 
information  to  bidders  and  the 
difficulties  involved  in  ensuring  that 
bidder  identities  remain  confidential. 
The  Commission  reserved  the  option, 
however,  to  withhold  bidder  identities 
on  an  auction-by-auction  basis.  Bidders 
will  be  informed  by  Public  Notice  prior 
to  each  auction  whether  the  identities  of 
bidders  will  be  made  public  in  that 
auction. 

28.  As  noted  in  the  Public  Notice 
announcing  the  first  broadband  PCS 
auction,  Report  No.  AUC-94-04 
(released  Sept.  19, 1994).  the 
Commission  has  decided  to  apply  the 
bidder  disclosure  policy  adopted  in  the 
Second  Memorandum  Opinion  and 
Order  to  the  first  broadband  PCS 
auction.  As  indicated  in  the  Second 
Memorandum  Opinion  and  Order,  the 
Commission  will  generally  identify 
bidders  before  each  auction.  It  reserves 
the  authority,  however,  to  conceal 
bidder  identities  if  further  experience 
demonstrates  it  is  desirable  to  do  so. 
The  Commission  will  announce  its 
decision  of  whether  to  release  bidder 
identities  in  a  Public  Notice  released 
before  each  auction. 

Short  and  Long  Form  Applications 

29.  The  Commission  adopted  a  two- 
part  application  procedure  in  the  Fifth 
Report  and  Order  consistent  of  short- 
and  long-form  application  obligations. 
The  Commission  will  initiate  the 
application  process  by  Public  Notice, 
announcing  when  it  will  accept  short- 
form  applications  to  participate  in  an 
auction  for  specific  broadband  PCS 


licenses.  The  notice,  in  part,  will  specify 
Che  licenses  that  will  be  available. 
Identify  the  time  and  place  of  an  auction 
in  the  event  that  mutiially  exclusive 
Applications  are  filed,  and  announce  a 
deadline  by  which  short-form 
applications  must  be  filed.  After  an 
auction,  winning  bidders  will  be 
lequired  to  file  a  long-form  application. 
The  long-form  applications  must  be 

Submitted  by  a  date  specified  by  Public 
lotice,  generally  within  ten  business 
lays  after  the  close  of  bidding.  Upon 
cceptance  for  filing  of  the  long-form 
pplication,  the  Commission  will  issue 
4  Public  Notice,  which  will  open  the 
"ling  window  for  petitions  to  deny. 

30.  The  Commission  will  specify  by 
ublic  Notice  prior  to  each  broadband 
uction  the  filing  date  for  short-form 
pplications  and  the  accepted 
pplications  for  each  auction.  Similarly, 

plans  to  specify  by  Public  Notice  after 

ch  auction  is  conducted  the  long-form 
ling  dates  and  accepted  long-  form 
pplications.  The  Commission's 

perience  with  the  nationwide 
arrowband  PCS  auctions  to  date  shows 

at  these  procedures  work  well  to 
fecilitate  efficient  operation  of  the 

<  ompetitive  bidding  process.  It  reserves 
I  \e  right,  however,  to  alter  these 

rocediues  if  there  is  a  need  to  do  so  in 
1  le  futxu-e. 

Jpfit)nt  Payments 

31.  In  establishing  its  auction 

1  lethodology  for  PCS,  the  Conunission 
!  et  forth  several  provisions  to  ensure 
t  lat  winning  bidders  will  have  the 
jesources  needed  to  obtain  their  licenses 

<  nd  construct  their  systems  and  to 
(  iscourage  insincere  bidding.  For 

( xample,  short-form  applicants  must 
I  ertify  that  they  are  financially  qualified 
pursuant  to  Section  308(b)  of  the 
Gomraunications  Act,  and  must  disclose 
oertain  information  concerning  the  real 
larty  or' parties  in  interest  (e.g.,  major 
tockholders,  partners,  joint  ventures). 
J  additionally,  the  Commission  requires 
1  ccepted  short-form  applicants  to  make 
)  substantial  upfi'ont  payment,  and  has 
I  stabhshed  significant  bid  withdrawal 
I  nd  default  penalties. 

32.  With  respect  to  the  concerns 
aised  by  Hernandez,  the  Commission 
elieves  that  the  existing  requirements 
irovide  an  adequate  measure  of  a 
•arty's  ability  to  pay.  As  indicated 
bove,  short-form  applicants  must  make 

I  substantial  upfront  payment  and 
I  ubject  themselves  to  significant  bid 
1  dthdrawal  and  default  penalties  in 
(  rder  to  participate  in  the  auctions. 
'  'hus  far,  the  Commission's  experience 
nth  the  narrowband  PCS  nationwide 
icense  auction  suggests  that  the 
]  equirements  are  sufficiently  stringent 


to  ensure  that  aucticm  participants  have 
the  financial  resources  to  purchase  the 
spectrum  for  which  they  intent  to  bid. 
llie  Commission  will  address 
Hernandez's  concern  about  the  ability  of 
designated  entities  to  make  their 
installment  payments  in  a  separate 
reconsideration  order  on  designated 
entity  issues. 

33.  The  Commission  has  considered 
GTE's  request  that  applicants  earn 
interest  on  their  upfront  payments  in 
the  Second  Memorandum  Opinion  and 
Order  on  auctions.  The  Commission 
rejects  such  a  proposal  for  now  because 
of  the  administrative  difficulties  that  are 
posed  by  the  need  to  track  and  transfer 
applicant  funds,  and  because  it  lacks  the 
legal  authority  to  engage  in  such 
financial  activity.  The  Commission  has 
sought  legislative  authority  in  the  1994 
House  and  Senate  FCC  authorization 
bills  to  establish  interest-bearing 
accounts  so  that  auction  applicants  may 
accrue  interest  on  upfront  payments.  If 
vuch  authority  is  granted,  the 
Commission  may  choose  to  pay  interest. 

Collusion  and  Settlement  Rest^ctions 

r  34.  In  the  Fifth  Report  and  Order  the 
Commission  prohibited  bidders  from 
discussing  the  substance  of  their  bids  or 
bidding  strategies  with  other  bidders, 
unless  such  bidders  are  members  of  a 
bidding  consortium  or  other  joint 
bidding  arrangement  identified  on  the 
bidder's  (short-form)  application.  The 
Commission  further  required  bidders  to 
identify  on  their  Form  175  short-form 
applications  all  parties  with  whom  they 
have  entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements 
relating  to  the  competitive  bidding 
process.  The  Commission  also 
determined  that  auction  applicants 
would  not  be  permitted  to  make  any 
ownership  changes  or  changes  in  the 
identification  of  parties  to  bidding 
consortia  once  a  short-form  application 
is  filed.  The  Commission  recently 
modified  these  rules  on  reconsideration 
of  the  general  competitive  bidding  rules 
to  permit  bidders  who  have  not  applied 
for  any  of  the  same  licenses  to  enter  into 
bidding  agreements  during  the  course  of 
an  auction.  It  also  decided  to  allow 
applicants  to  amend  their  Form  175 
applications  to  make  ownership  changes 
after  the  filing  deadline  has  passed, 
provided  such  changes  do  not  result  in 
a  change  of  control  of  the  appUcant. 

35.  'The  Commission  declines  to 
liberalize  its  collusion  and  settlement 
restrictions  in  the  manner  requested  by 
either  McCaw  or  AIDE.  The  Commission 
continues  to  believe  that  a  prohibition 
against  agreements  and  alliances 
concerning  bidding  between  applicants 


Udding  for  the  same  licenses  is  a 
prudent  deterrent  to  collusion  that 
should  have  only  a  wiiniinal  and 
temporary  effect  on  bidders'  flexibility. 
As  stated  in  the  Second  Report  and 
Order,  rules  prohibiting  collusion  serve 
the  objectives  of  the  Budget  Act  by 
preventing  applicants,  especially  the 
largest  companies,  from  entering  into 
agreements  to  use  bidding  strategies  that 
divide  the  market  to  the  disadvantage  of 
other  bidders.  In  addition  the  rules 
avoid  the  problem  of  entities  filing 
applications  solely  for  the  purpose  of 
demanding  payment  torn  other  bidders 
in  exchange  for  settlement  or 
withdrawal.  Overall,  the  Commission 
believes  that  auctions  are  likely  to  result 
in  more  efficient  assignments  than 
settlements  because  they  reduce  the 
transaction  cost  of  putting  a  license  in 
the  hands  of  the  applicant  that  values  it 
most  highly. 

36.  With  regard  to  McCaw's  proposal, 
the  fact  that  one  bidder  has  withdrawn 
its  application  before  entering  into  a 
consortiiun  with  another  bidder  does 
not  reduce  the  importance  of  the 
collusion  rules,  even  if  the  Commission 
forbids  bidders  fit>m  commimicating 
with  other  bidders  competing  for  the 
same  license  until  after  a  formal 
withdrawal  has  taken  place.  The 
Commission  is  concerned  that  if  such 
consortium  arrangements  were 
permissible,  particularly  in  an 
environment  where  bidder  identities  are 
known,  undue  pressure  may  be  brought 
to  bear  on  smaller  bidders  to  withdraw 
in  exchange  for  teaming  up  with  other 
larger  bidders,  or  sham  applications 
would  be  filed  to  demand  payment  from 
other  applicants.  In  general.  The 
Commission  is  concerned  that  McCaw's 
proposal  would  create  incentives  for 
parties  to  collude  and  behave  in  an  anti- 
competitive manner.  While  the 
Commission  recognizes  that  allowing 
consortia  to  occur  could  enable  many 
smaller  applicants  to  pool  their 
resources  to  win  licenses,  it  believes  the 
risks  of  allowing  such  arrangements 
between  applicants  for  the  same  license 
(even  when  one  appUcant  has 
withdrawn)  outweigh  the  benefits  at  this 
time. 

37.  The  Conunission  also  rejects 
AIDE'S  contention  that  the  Commission 
lacks  the  authority  under  the 
Communications  Act  to  preclude 
settlements  between  mutually  exclusive 
applicants  for  auctionable  licenses. 
While  the  Commission  has  an 
established  policy  of  favoring 
settlements  in  some  contexts,  it  is 
entirely  within  our  authority  to  restrict 
or  prohibit  settlements  if  we  find  such 
agreements  would  not  be  in  the  public 
interest.  At  this  time,  the  Commission 


finds  that  post-filing  settlements 
between  applicants  for  the  same  license 
in  the  broadband  PCS  competitive 
bidding  process  would  not  serve  the 
public  interest  for  reasons  stated  above. 
The  Commission  believes  that  nothing 
in  the  language  or  legislative  history  of 
Section  309(j)  contradicts  this  view. 
Consequently,  the  Commission  is 
amending  its  rules  to  eliminate  Section 
24.829(b),  which  is  inconsistent  with 
the  collusion  rules  contained  in  Section 
1.2105  of  the  Rules. 

38.  In  order  to  provide  bidden 
sufficient  time  and  greater  flexibility  to 
attract  capital,  however,  the 
Commission  makes  several 
modifications  to  its  collusion  rules  and 
poUcies  adopted  in  the  Fifth  Report  and 
Order  and  in  its  reconsideration  of  the 
generic  auction  rules.  Firet,  the 
Commission  recognizes  that  an  entity 
may  hold  non-controlling  ownership 
interests  in  two  or  more  bidders,  and 
that  those  bidden  may  aggregate  more 
PCS  spectrum  cumulatively  than  a 
single  entity  is  entitled  to  hold.  In  such 
cases,  the  Commission  will  permit 
divestiture  of  non-controlling  interests 
to  bring  the  entities  into  compliance 
with  the  PCS  spectrum  aggregation 
limits  provided  such  divestiture  is 
completed  within  90  days  of  grant  of  the 
license.  Such  post-auction  divestiture 
will  enable  investora  to  finance  more 
than  one  bidder  without  risking  default 
penalties  if  both  bidden,  for  example, 
win  licenses  which  in  combination 
exceed  our  aggregation  limits. 

39.  Procedurally,  if  entities  with  a 
common  non-controlling  ownership 
interest  aggregate  more  PCS  spectrum 
among  them  than  a  single  entity  is 
entitled  to  hold,  the  Commission  will 
require  that  the  long-form  applications 
for  broadband  PCS  licensing  be 
accompanied  by  a  signed  statement 
from  the  applicant  that  sufficient 
properties  will  be  divested  writhin  90 
days  of  the  Ucense  grant  to  bring  the 
broadband  PCS  licenses  held  within  the 
permitted  aggregation  limits.  If  the 
applicant  is  othenvise  qualified,  the 
applications  will  be  granted  subject  to  a 
condition  that  the  Ucensee  come  into 
compliance  with  the  PCS  spectrum 
aggregation  limits  within  90  days  of 
grant.  Within  90  days  of  Ucense  grant, 
the  Ucensee  must  certify  to  the 
Conunission  that  the  appUcant  and  all 
parties  to  the  appUcation  have  come 
into  compUance  with  our  PCS  spectrum 
aggregation  limits.  If  the  PCS  Ucensee 
fails  to  submit  this  certification  within 
90  days,  the  Commission  will  invoke 
the  condition  on  all  broadband  PCS 
Ucenses  won  by  the  appUcant  in  the 
auction,  cancelling  them  immediately 
and  imposing  the  default  penalfy.  In 


addition,  the  Commission  may 
investigate  whether  the  certifications  on 
divestiture  are  evidence  of 
misrepresentations  that  cdl  into 
question  the  party's  qualification  to 
hold  any  PCS  Ucenses.  If  a  buym  has  not 
been  secured  in  the  required  period  of 
time,  the  PCS  Ucensee  may  divest  the 
prohibited  interest  to  an  interim 
independent  trustee,  as  long  as  the 
appUcant  has  no  interest  in  or  control  of 
the  trustee.  The  trustee  may  dispose  of 
the  interest  as  it  sees  fit  In  no  event, 
however,  may  the  trustee  retain  the 
property  for  longer  than  six  months. 

40.  Also,  as  indicated  supra,  the 
Commission's  auction  collusion  rules 
have  been  revised  to  permit  bidden 
who  have  not  filed  Form  175 
appUcations  for  any  of  the  same  Ucenses 
to  engage  in  discussions  and  enter  into 
bidding  consortia  or  joint  bidding 
arrangements  during  the  course  of  an 
auction.  The  Commission  stated  in  the 
Third  Memorandum  Opinion  and  Order 
on  narrowband  PCS  auctions  that  where 
bidden  have  not  appUed  for  any  of  the 
same  Ucenses  there  is  Uttle  risk  of  anti- 
competitive conduct  with  respect  to  a 
single  Ucense.  The  Commission  reaches 
the  same  conclusion  with  respect  to 
broadband  PCS.  The  relaxed  collusion 
rules,  which  the  Commission  wiU  apply 
in  the  broadband  PCS  context,  will 
permit  bidden  to  have  greater  flexibiUty 
to  compete  in  the  auction  by  combining 
their  resources,  provided  that  no  change 
of  control  of  any  appUcant  takes  place. 
The  Commission  wishes  to  clarify  that 

it  intended  these  provisions  to  apply  to 
appUcants  that  have  not  appUed  for 
Ucenses  in  any  of  the  same  geographic 
Ucense  areas,  i.e.,  the  same  MTAs  for  A 
and  B  block  Ucenses  or  the  same  BTAs 
for  other  broadband  PCS  licenses. 

41.  As  noted  above,  the  Commission 
also  modified  our  generic  auction  rules 
to  permit  applicants  to  amend  their  FCC 
Form  175  appUcations  to  reflect 
ownenhip  changes  that  do  not  result  in 
a  change  in  control  of  the  applicant.  The 
Commission  now  modifies  Section 
24.822  (b)  to  clarify  the  appUcabiUty  of 
this  provision  to  broadband  PCS.  Such 
changes  shall  not  be  regarded  as  major 
amendments  to  an  application,  provided 
they  do  not  result  in  a  transfer  of  control 
of  the  appUcant.  Amendments  to  FCC 
Form  175  must  be  filed  with  the 
Commission  within  two  business  days 
of  any  such  change.  The  Commission's 
experience  in  the  nationwide 
narrowband  PCS  auction  demonstrated 
that  it  is  necessary  to  allow  applicants 
to  amend  their  FCC  Form  175 
applications  to  make  ownenhip  changes 
after  the  filing  deadUne  has  passed, 
provided  such  changes  do  not  result  in 

a  change  of  control  or  discussions  that 
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violate  the  Commission's  anti-coUusian 
rules.  Pennitting  sach  amendments  will 
provide  bidders  with  flexibility  to  seek 
additional  capital  after  applications 
have  been  filed,  while  ensuring  that  the 
real  party  in  interest  does  not  change. 
Again,  the  Commission  clarifies  that 
this  change  applies  only  to  applicants 
that  have  not  applied  for  licenses  in  any 
of  the  same  geographic  license  areas.  Of 
course,  formation  of  consortia,  bidding 
agreements  and  new  ownership 
arrangements  remains  subject  to 
Commission  review  under  the  public 
interest  standard,  and  we  would  expect 
that  entities  entering  into  such 
agreements  would  comply  with  all 
relevant  Commission  policies  and  other 
applicable  laws,  e.g.,  the  antitrust  laws. 

42.  The  Commission  will  also  permit 
ownership  changes  in  which 
consortium  investors  drop  out  of 
bidding  consortia,  even  if  control  of  the 
consortium  changes  as  a  result  The 
Commission  does  not  wish  to  restrict 
some  members  of  consortia  fiom 
continuing  to  bid  even  though  other 
members  of  the  consortia  wish  to  drop 
out  of  the  bidding.  The  Commission 
emphasizes  that  members  that  are 
removed  from  a  consortium  may  not 
subsequently  become  involved  with 
another  bidder  in  bidding  on  any 
license  for  which  the  consortium  had . 
applied.  Bidders  must  submit  a  revised 
Form  175  to  reflect  the  change  in 
ownership. 

43.  The  Commission  also  wishes  to 
clarify  an  aspect  of  its  rules  dealing  with 
the  information  that  applicants  must 
provide  to  the  Commission  with  their 
Form  175  and  Form  401  applications. 
Section  24.813(a)(1)  of  the 
Commission's  Riiles,  47  CFR 
24.8l3(a)(l],  states  among  other  things 
that  applicants  must  provide  "a  list  of 
any  business  five  percent  or  more  of 
whose  stock,  warrants,  options  or  debt 
securities  are  owned  by  the  applicant  or 
an  officer,  director,  stockholder  or  key 
management  personnel  of  the 
applicant."  (Emphasis  added.)  Read 
literally,  this  provision  would  require 
applicants  to  ascertain  the  holdings  in 
other  concerns  of  every  one  of  their 
stockholders,  regardless  of  how  small 
that  stockholder's  stake  in  the  applicant 
may  be.  This  was  not  the  Commission's 
intent,  and  it  takes  this  opportunity  to 
amend  this  rule  to  clarify  that  only 
holdings  in  other  concerns  that  are  held 
by  attributable  shareholders  in  the 
applicant  need  be  disclosed. 

44.  Finally,  the  Commission  notes 
that  in  the  Second  Memorandum 
Opinion  and  Order,  it  clarified  the 
applicability  of  the  collusion  rules  to 
cases  where  an  applicant  has  a  common 
ownership  interest  with  another 
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api  licant  The  Commission  stated  that. 
un|B8S  the  second  applicant  is  expressly 
identified  as  an  entity  writh  whom  the 
first  applicant  has  an  agreement 
concwning  bidding,  the  Commission 
will  prohibit  Xbeaa  parties  from 
coiimunicating  concerning  their 
bidping  strategies.  As  the  Commission 
'  in  the  Second  Memorandum 
lion  and  Order,  this  prohibition  will 
even  if  the  other  bidder  is 
itified  on  the  applicant's  short-form 
JlicaUon  as  having  a  common 
ownership  interest  with  the  applicant. 
Coihmunication  among  bidders 
con  ceming  mattOTS  unrelated  to  license 
auc  tions,  however,  will  be  permitted. 
^.  Accordingly,  to  ensure  that  the 
bidding  process  is  competitive  and  to 
enOQurage  formation  of  a  competitive 
pos  t-auction  market  structiue,  the 
Coi  imission  is  retaining  the  collusion 
rulis  in  the  broadband  PCS  context  with 
the  modifications  set  forth  in  the 
Sedjpnd  Memorandum  Opinion  and 
On  er. 

AnI  enna  Height  Restrictions 

4  3.  The  Commission  established 
ant  inna  height  restrictions  in  the  Fifth 
Re}  ort  and  Order  which  provide,  in 
par ,  that  no  antenna  structure, 
including  radiating  elements,  tower, 
suoports  and  all  appurtenances,  may  be 
hi^er  than  61  meters  above  ground 
lev^l  unless  prior  Commission  approval 
is  obtained. 

4p.  The  Commission  believes  that 

issi^es  relating  to  antenna  height  are  best 

reselved  in  another  proceeding,  to 

afford  a  greater  opportimity  for  industry 

coE  mient.  The  Commission's  primary 

cor  cem  when  it  adopted  this  rule 

sec  ion  was  to  promote  the  safe  location 

anc  identification  of  PCS  antennas, 

par  icularly  in  areas  around  airports. 

Th(  re  may  be  less  administratively 

bui  densome  methods,  however,  of 

obt  lining  the  same  result.  Moreover, 

Sec  tion  24.816,  may  be  duplicative 

sin  :e  Part  17  of  the  Commission's  rules 

alr(  ady  provides  for  similar  antenna 

hei  ;ht  and  use  safeguards.  The 

Coijimission  therefore  rescinds  the 

ant  ;nna  height  restrictions  adopted  in 

the  Fifth  Report  and  Order,  but  will 

exa  mine  the  issue  in  a  future  proceeding 

on  -evisions  to  Part  24  of  our  rules. 

>- 
Rei  trictions  on  Cellular  Participation 

4  8.  In  the  Fifth  Report  and  Order,  ihe 
Coi  amission  reserved  specific  spectrum 
bio  :ks  in  broadband  PCS  for  bidding 
ex(  lusively  by  entities  that,  together 
wil  1  their  affiliates  and  certain 
inv  sstors,  have  gross  revenues  of  less 
tha  a  S125  million  in  each  of  the  last  two 
ye<  rs  and  total  assets  of  less  than  $500 
mi  lion.  The  Commission  determined 


that  designation  of  these 
"entrepreneurs'  blocks"  was  needed  to 
ensure  that  small  entities  have  a 
meaningful  opportunity  to  participate  in 
the  acquisition  and  provision  of 
broadband  PCS  services. 

49.  The  Commission  rejects  GTE's 
proposal  to  eliminate  certain  cellular 
restrictions,  as  its  request  is  outside  the 
scope  of  this  proceeding.  Rather,  those 
restrictions  were  appropriately 
addressed  in  our  broadband  PCS  service 
rules  proceeding,  GN  Docket  No.  90- 
314.  As  Pacific  Bell  points  out  in  its 
Opposition,  the  Commission  considered 
arguments  identical  or  similar  to  the 
ones  raised  by  GTE  in  that  proceeding 
and  concluded  that  our  restrictions 
strike  an  appropriate  balance  between 
fostering  broad  participation  in  PCS  and 
ensuring  that  cellular  operators  do  not 
exert  undue  market  power.  Accordingly, 
the  Commission  will  retain  its  present 
restrictions  on  cellular  participation  in 
the  provision  of  PCS.  The  Commission 
will  address  the  merits  of  GTE's  claim 
that  they  will  be  unfairly  disadvantaged 
by  the  creation  of  entrepreneurs'  blocks 
in  our  reconsideration  order  on 
designated  entity  concerns. 

Final  Regulatory  Flexibility  Analysis 

50.  Piu^uant  to  the  Regulatory 
Flexibility  Act  of  1980, 5  U.S.C  §  604, 
the  Commission's  final  analysis  for  the 
Fourth  Memorandum  Opinion  and 
Order  is  as  follows: 

Need  for,  the  Purpose  of,  this  Action. 
As  a  result  of  new  statutory  authority, 
the  Commission  may  utilize  competitive 
bidding  mechanisms  in  the  granting  of 
certain  initial  licenses.  The  Commission 
pubUshed  an  Initial  Regulatory 
Flexibility  Analysis,  see  generally  5 
U.S.C.  §  603,  within  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding  and  published  Final 
Regulatory  Flexibility  Analyses  within 
the  Second  Report  and  Order  (at 
11 299-302)  and  the  Fifth  Report  and 
Order  (at  11 219-222).  As  noted  in  these 
previous  final  analyses,  this  proceeding 
will  establish  a  system  of  competitive 
bidding  for  choosing  among  certain 
applications  for  initial  licenses,  and  will 
carry  out  statutory  mandates  that  certain 
designated  entities,  including  small 
entities,  be  afforded  an  opportunity  to 
participate  in  the  competitive  bidding 
process  and  in  the  provision  of 
spectrum-based  services. 

51.  Summary  of  the  Issues  Raised  by 
the  Public  Comments.  No  commenters 
responded  specifically  to  the  issues 
raised  by  the  Fifth  Report  and  Order. 
The  Commission  has  made  seme 
modifications  to  the  proposed 
requirements  as  appropriate. 
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52.  Significant  Alternatives 
Considered  and  Rejected.  All  significant 
alternatives  have  been  addressed  in  the 
Fifth  Report  and  Order  and  in  this 
Fourth  Memorandum  Opinion  and 
Order. 

Ordering  Clauses 

53.  Accordingly,  it  is  ordered  that  the 
petitions  for  reconsideration  are  granted 
to  the  extent  described  ab^ve,  deferred 
with  respect  to  designated  entity  issues 
and  denied  in  all  other  respects. 

54.  //  is  further  ordered  that  Part  24 
of  the  Commission's  Rules  is  amended. 

55.  It  is  further  ordered  that  the  rule 
amendments  made  herein  will  become 
effective  upon  publication  in  the 
Federal  Register.  >  This  action  is  taken 
pursuant  to  Section  4(i),  303  (r)  and 
309(j)  of  the  Communication  Act  of 
1934.  as  amended,  47  U.S.C.  §§  154(i), 
303(r)  and  309(j]. 

List  of  Subjects  in  47  CFR  Part  24 

Personal  Communications  Services. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Amendatory  Text 

Part  24  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  301,  302.  303, 
309,  and  332,  unless  otherwise  noted. 

2.  Section  24.703  is  amended  by 
revising  paragraph  (f)  and  adding 
paragraph  (h)  to  read  as  follows: 

§24.703    Competitfve  bidding  mechanisms. 

(f)  Activity  Rules.  The  Commission 
will  establish  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity.  In  the  event  that  the 


'  Pursuant  to  5  U.S.C  §  553(d)(3),  we  conclude 
that  "good  cause"  exisU  to  have  the  rule  changes 
take  effect  October  24, 1994.  because  a  delay  would 
not  provide  applicants  with  sufficient  time  to 
finalize  their  bidding  strategies  and  business  plans 
for  the  upcoming  broadband  PCS  auctions. 
Inunediate  implementation  of  the  rule  changes  set 
forth  herein  also  provides  applicants  with  the 
required  certainty  to  proceed  with  their  bidding  and 
business  strategies,  alleviating  concerns  that  last- 
minute  modifications  to  our  Rules  would  impede 
the  success  of  their  auction  plan.  See  5  U.S.C 
§SS3(d)(l). 


Commission  establishes  an  activity  rule 
in  connection  with  a  simultaneous 
multiple-round  auction,  bidders  will  be 
entitled  to  request  and  be  granted 
waivers  of  such  rule.  The  Commission 
will  specify  the  ntunber  of  waivers 
permitted  in  an  auction,  the  frequency 
with  which  they  may  be  exercised,  and 
the  method  of  operation  of  waivers  by 
Public  Notice  prior  to  each  auction. 

•  •        •        *        • 

(h)  Bidder  Identification  During 
Auctions.  The  Commission  may  choose, 
on  an  auction-by-auction  basis,  to 
release  the  identity  of  the  bidders 
associated  with  bidder  identification 
numbers.  The  Commission  will 
announce  by  Public  Notice  before  each 
auction  whether  bidder  identities  will 
be  revealed. 

3.  Section  24.813(a)(1)  is  revised  to 
read  as  follows: 

§  24.81 3    General  application  requirements. 

(a)  *  *  • 

(1)  A  list  of  any  business  five  percent 
or  more  of  whose  stock,  warrants, 
options  or  debt  securities  are  owned  by 
the  applicant  or  an  officer,  director, 
attributable  stockholder  or  key 
management  personnel  of  the  applicant. 
This  list  must  include  a  description  of 
each  such  business's  principal  business 
and  a  description  of  each  such 
business's  relationship  to  the  applicant. 

•  •        »        •        • . 

§24.816    [Renioved  and  Reserved] 

4.  Section  24.816  is  removed  and 
reserved. 

5.  Section  24.822(b)  is  revised  to  read 
as  follows: 

§24.822   Amandmem  of  application  to 
participate  in  auction  for  Hcsnaas  in  the 
broadband  Psrsonal  Communications 
Services  filed  on  FCC  Form  175. 

(b)  hi  broadband  PCS,  applicants  will 
be  permitted  to  amend  their  Form  175 
applications  to  make  minor 
amendments  to  correct  minor  errors  or 
defects  such  as  typographical  errors. 
Applicants  will  also  be  permitted  to 
amend  FCC  Form  175  to  make  changes 
to  the  information  required  by 

§  24.813(a)  (such  as  ownership  changes 
or  changes  in  the  identification  of 
parties  to  bidding  consortia),  provided 
such  changes  do  not  result  in  a  change 
in  control  of  the  applicant  and  do  not 
involve  another  applicant  (or  parties  in 
interest  to  an  applicant)  who  has 
applied  for  licenses  in  any  of  the  same 


geographic  license  areas  as  the 
applicant.  Amendments  which  change 
control  of  the  applicant  will  be 
considered  major  amendments.  An  FCC 
Form  175  which  is  amended  by  a  major 
amendment  will  be  considered  to  be 
newly  filed  and  cannot  be  resubmitted 
after  applicable  filing  deadUnes.  See 
also  §  1.2105  of  this  chapter. 

§24.829    [AmMided] 

6.  Section  24.829  is  amended  by 
removing  paragraph  (b),  and 
redesignating  paragraph  (c)  as  paragraph 
(b). 

7.  Section  24.833  is  added  to  read  as 
follows: 

§24.833    Post-auction  divestitures. 

Any  parties  sharing  a  common  non- 
controlling  owmership  interest  who 
aggregate  more  PCS  spectrum  among 
them  than  a  single  entity  is  entitied  to 
hold  [See  §§  20.6(e),  24.710,  24.204, 
24.229(c)  of  this  chapter)  will  be 
permitted  to  divest  sufficient  properties 
within  90  days  of  the  license  grant  to 
come  into  comphance  with  the 
spectrum  aggregation  limits  as  follows: 

(a)  The  broadband  PCS  appUcant  shall 
submit  a  signed  statement  with  its  long- 
form  application  stating  that  sufficient 
properties  will  be  divested  within  90 
days  of  the  Hcense  grant.  If  the  licensee 
is  otherwise  qualified,  the  Commission 
wall  grant  the  applications  subject  to  a 
condition  that  the  hcensee  come  into 
compliance  with  the  PCS  spectrum 
aggregation  limits  within  90  days  of 
grant. 

(b)  Within  90  days  of  license  grant, 
the  licensee  must  certify  that  the 
applicant  and  all  parties  to  the 
application  have  come  into  compliance 
with  the  PCS  spectrum  aggregation 
limits.  If  the  licensee  fails  to  submit  the 
certification  within  90  days,  the 
Commission  will  immediately  cancel  all 
broadband  PCS  Ucenses  won  by  the 
applicant,  impose  the  default  penalty 
and,  based  on  the  facts  presented,  take 
any  other  action  it  may  deem 
appropriate.  Divestiture  may  be  to  an 
interim  trustee  if  a  buyer  has  not  been 
secured  in  the  required  time  frame,  as 
long  as  the  applicant  has  no  interest  in 
or  control  of  the  trustee,  and  the  trustee 
may  dispose  of  the  property  as  it  sees 
fit.  In  no  event  may  the  trustee  retain 
the  property  for  longer  than  six  months 
from  grant  of  Ucense. 

[ra  Doc  94-26437  Filed  10-21-94;  8:45  am] 
BIUMG  COOC  STta-OVM 


53372 


Proposed  Rules 


5  9 


ISS 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart21 

RIN  3150-AF01 

Procurement  of  Commercial  Grade 
Items  by  Nuclear  Poiwer  Plant 
Licensees 

agency:  Nuclear  Regulatory 

Cominission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  in  10  CFR  Part  21 
to  clarify  and  add  flexibility  to  the 
process  of  procuring  commercial  grade 
items  for  safety-related  service  by 
nuclear  power  plant  licensees.  The 
proposed  rule  expands  the  scope  of 
commercial  grade  items  to  encompass 
all  items  procured  for  use  in  safety- 
related  service  that  are  not  designed 
and/or  manufactured  as  basic 
components.  This  proposed  rule  is 
necessary  to  ensure  that  the 
prociirement  of  commercial  grade  parts 
and  their  subsequent  dedication  are 
^  performed  in  a  manner  that  avoids 
unnecessary  delay  and  expense  while 
maintaining  an  adequate  level  of  plant 
safety.  The  proposed  rule  responds  to  a 
petition  for  rulemaking  from  the 
Nuclear  Management  and  Resources 
Council  (NUMARC),  which  is  now 
incorporated  into  the  Nuclear  Energy 
Institute  (NEI). 

DATES:  Submit  comments  by  January  9, 
1995.  Comments  received  after  this  date 
uill  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555. 
Attn:  Docketing  and  Service  Branch. 
Hand  deliver  comments  to:  14555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 
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j(amine  comments  received  and  the 
re{  ulatory  analysis  at:  The  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(L(  iwer  Level),  Washington,  DC. 

pbtain  single  copies  of  the  regulatory 
analysis  from:  M.L.  Au,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
41$-6181. 

Foi«  FURTHER  INFORMATION  CONTACT:  M.L. 
Au,  Office  of  Nuclear  Regulatory 
Rekearch,  U.S.  Nuclear  Regulatory 
Copimission,  Washington,  DC  20555, 
tehphone  (301)  415-6181. 

SU  >PLEMENTARY  INFORMATION: 

Ba  ckground 

The  Commission  issued  10  CFR  Part 

|on  June  6, 1977  (42  FR  28893),  to 
slement  Section  206  of  the  Energy 
Reorganization  Act  of  1974.  One  of  the 
purposes  of  10  CFR  Part  21  is  to  provide 
foi  the  evaluation  of  deviations,  and 
re  >orting  of  defects  and  failures  to 
cofnply  in  safety-related  parts  and 
services  for  use  in  nuclear  power  plants. 
iqCFR  Part  21  is  implemented  in 
cohjunction  with  10  CFR  Part  50, 
Appendix  B,  which  contains  the  quality 
assurance  criteria  to  be  applied  to 
dasign,  fabrication,  construction,  and 

jting  of  safety-related  structures, 

stems,  and  components  in  nuclear 

iwer  plants. 

^n  October  14. 1993  (58  FR  53159). 
<  Commission  published  a  notice  of 

^eipt  of  a  petition  for  rulemaking 
1-21-2)  from  the  Nuclear 
lagement  and  Resources  Council 
iRC),  which  is  now  incorporated 

lo  the  Nuclear  Energy  Institute  (NEI). 

ie  NUMARC  petition  was  docketed  by 
th }  NRC  on  lune  22, 1993. 

The  petitioner  requested  that  the 
Q  immission  amend  10  CFR  Part  21  to 
cl  irify  and  add  flexibility  to  the  process 
oDprocuring  commercial  grade  items  for 
safety-related  service  by  nuclear  power 
pl^t  licensees.  Specifically,  the 
petitioner  requested  that  10  CFR  Part  21 
be  amended  to: 

i(l)  Replace  the  existing  definition  of 
commercial  grade  item  with  a  more, 
in  elusive  definition; 

(2)  Include  a  flexible  generic  process 
fo  r  dedication  of  commercial  grade 

iti  ims  for  safety-related  use;  and 

(3)  Clarify  that  the  entity  performing 
ti  e  dedication  of  a  conunercial  grade 
it  tm  is  responsible  for  discovering  and 
ei  aluating  deviations,  and  reporting 


defects  and  failures  to  comply  as 
required  by  10  CFR  Part  21. 

Basis  for  Petition 

The  petitioner  contends  that  many  of 
the  original  equipment  manufacturers 
and  suppliers  no  longer  maintain 
programs  that  meet  the  requirements  in 
10  CFR  Part  50,  Appendix  B,  due  to  the 
high  cost  of  maintaining  and 
implementing  these  programs  relative  to 
the  diminishing  demand  for  plant  parts. 
Thus,  an  increasing  number  of  safety- 
related  parts  are  being  purchased  from 
manufacturers  and  suppliers  who  no 
longer  maintain  quality  assurance 
programs  pursuant  to  10  CFR  Part  50, 
Appendix  B.  Because,  this  is  a  relatively 
small  market,  the  petitioner  states  that 
many  vendors  are  unw^illing  to  develop 
and  maintain  evaluation  and 
notification  procedures  that  meet  10 
CFR  Part  21  reporting  requirements. 
With  fewer  vendors  agreeing  to  comply 
with  these  requirements,  the  petitioner 
claims  that  it  is  becoming  difficult  for 
nuclear  power  plant  licensees  to 
procure  an  increasing  number  of  items 
and  services  for  safety-related 
applications. 

10  CFR  Part  21  currently  provides  an 
exemption  for  a  subclass  of  components 
called  "commercial  grade."  These 
components  are  defined  as  items  that 
are  (1)  not  subject  to  nuclear-unique 
design  or  specification  requirements;  (2) 
used  in  applications  outside  the  nuclear 
industry;  and  (3)  ordered  on  the  basis  of 
specifications  set  forth  in  the 
manufacturer's  published  product         v 
description  (for  example,  a  catalog).       ^ 

The  petitioner  believes  that  the 
discussions  in  10  CFR  Part  21  that  relate 
to  commercial  grade  items,  the  j 

dedication  of  these  items  for  use  in  i 

safety-related  applications,  and  the  i 

reporting  requirements  associated  with 
these  items  are  imworkable  and 
ineffective  and  consequently  may 
adversely  affect  safety.  Furthermore,  the 
petitioner  believes  that  the  effect  of 
these  provisions  has  been  to  discourage 
vendors  from  maintaining  programs  that 
meet  NRC  requirements  and  to  even 
refuse  to  provide  parts  to  licensees.  To 
alleviate  these  problems,  the  petitioner    i 
proposes  the  following  three  changes  to 
10  CFR  Part  21:  \ 

First,  the  petitioner  suggests  that  the     j 
NRC  broaden  the  definition  of  < 

"conunercial  grade  item"  in  10  CFR  21.3 
to  read  as  follows:  "Commercial  grade     \ 
item  means  any  item  that  has  not  been 


dedicated  for  use  as  a  basic 
component."  This  definition  essentially 
would  include  any  item  obtained  on  the 
open  market.  The  petitioner  believes 
that  allowing  commercially  available 
items  to  qualify  as  commercial  grade 
items  would  result  in  more  reasonable 
prices  and  delivery  times  with  no 
adverse  impacts  on  safe  plant 
operations. 

Second,  the  petitioner  stiggests  a  more 
flexible  generic  definition  of 
"dedication"  in  10  CFR  21.3: 
"Dedication  is  the  evaluation  process 
imdertaken  to  provide  reasonable 
assurance  that  a  commercial  grade  item 
to  be  used  as  a  basic  component  will 
perform  its  intended  function." 
According  to  the  petitioner,  dedication 
methods  could  include  testing  and/or 
inspection,  surveying  the  conunercial 
grade  supplier  to  determine  that  the 
appropriate  quahty  control  is  in  place, 
observing  the  manufacturing  process, 
and  analyzing  the  historical  record  of 
the  item  for  acceptable  performance. 
The  petitioner  also  proposes  that  the 
dedicating  entity  maintain 
dociunentation  of  the  dedication 
process  for  the  purpose  of  an  audit  or 
inspection. 

The  petitioner  believes  that  the 
benefits  of  establishing  this  process  are 
that  the  utility  or  third  party  performing 
the  dedication:  (1)  Understands  the 
safety  significance  and  function  of  the 
proposed  component;  (2)  is  able  to 
identify  the  chiaracteristics  necessary  to 
perform  its  intended  function  better 
than  the  manufactiirer;  and  (3)  would  be 
responsible  for  the  quality  of  the 
commercial  grade  item.  Thi?  would 
require  the  party  performing  the 
dedication  to  determine  the  suitability 
of  the  component  by  analyzing  the  effect 
of  its  performance  in  a  safety-related 
application. 

Third,  the  petitioner  suggests  that  the 
responsibility  for  reporting  defects  and 
failures  to  comply  for  commercial  grade 
items  should  reside  with  the  entity 
responsible  for  performing  the 
dedication  process.  The  petitioner 
suggests  that  the  following  language  be 
added  to  10  CFR  21.21(b):  "The  entity 
that  performs  the  dedication  is 
responsible  for  identifying,  evaluating 
and  reporting  the  deviations  and 
failures  to  comply  associated  with 
substantial  safety  hazards  of  a  ^ 

commercial  grade  item."  The  petitioner 
believes  that  it  is  appropriate  to  clarify 
that  the  responsibility  for  reporting 
defects  and  fruluies  to  comply  for 
conunercial  grade  items  falls  on  the 
entity  performing  the  dedication  process 
because  the  suppliers  and  sub-tier 
suppliers  do  not  necessarily  know 


whether  a  commercial  grade  item  is 
destined  for  a  safety-related  application. 

Public  Comments  and  Responses 

The  NRC  received  23  letters  in 
response  to  the  publication  of  the  notice 
of  receipt  of  the  petition.  All  but  one 
letter  supported  the  petition  and  called 
for  a  revision  of  the  NRC's  regulations 
consistent  with  the  proposed 
amendments  set  forth  in  the  petition. 
Of  the  22  letters  that  supported  the 
petition,  17  supported  the  proposed 
amendments  without  any  qualification. 
Fifteen  of  these  letters  were  from 
nuclear  utilities  and  two  from  nuclear 
vendors. 

The  five  other  supportive  letters 
recommended  minor  changes  to  the 
specific  language  of  the  proposed 
amendments.  With  respect  to  the 
definition  of  dedication,  one  commenter 
recommended  replacing  "intended 
function"  with  "intended  safety-related 
function."  The  intent  here  is  to  make  it 
clear  that  a  dedicating  entity  must  focus 
on  safety-related  functions  in 
determining  whether  an  item  will  be 
suitable  as  a  basic  component.  During 
the  comment  period,  NUMARC 
indicated  its  support  for  this  change. 
The  NRC  also  concurs  that  this  is  an 
appropriate  clarification.  In  addition, 
three  commenters  offered  a  clarify'ing 
second  sentence  that  would  establish 
the  point  in  time  that  an  item  is 
considered  dedicated.  The  sentence 
would  indicate  that,  when  dedication  of 
a  commercial  grade  item  has  been 
completed,  the  item  may  be  used  as  a 
basic  component.  One  of  these 
commenters  also  recommended  that  the 
term  "evaluation"  be  eliminated  bom 
the  first  sentence  because  the  definition 
of  "evaluation"  is  currently  provided  in 
10  CFR  21.3  and  has  a  diSierent  intent 
than  its  use  here.  The  NRC  supports 
inclusion  of  the  additional  sentence. 
The  NRC  also  agrees  with  the 
commenter  regarding  removal  of  the 
term  "evaluation."  Ttis  term  will 
continue  to  be  used  only  in  conjimction 
with  a  substantial  safety  hazard 
determination. 

Two  commenters  recommended 
changes  to  the  notification  requirement 
to  prevent  confusion  regarding  the 
application  of  10  CFR  Part  21  only  to 
basic  components.  The  NRC  agrees  with 
the  substance  of  the  comment  to  provide 
for  the  notification  of  defects  and 
failures  to  comply  only  subsequent  to 
successful  dedication  of  the  commercial 
grade  item  as  a  basic  component. 

One  commenter  expressed  concern 
that  a  supplier's  responsibility  for 
prociu«ment  documentation  is  not 
clear.  The  commenter  recommended 
that  procurement  dociunents  specify 


that  an  item  is  commercial  grade,  that 
dedication  would  be  performed  by  the 
purchaser,  and  that  provisions  of  10 
CFR  Part  21  would  not  apply  to  the 
supplier.  The  NRC  believes  10  CFR 
21.31  clearly  states  that  only 
procurement  documents  for  the 
purchase  of  basic  components  and 
commercial  grade  items  which  have 
been  designated  for  use  as  basic 
components  through  the  dedication 
process  must  adhere  to  the  provisions  of 
10  CFR  Part  21. 

The  one  letter  in  opposition  to  the 
petition  was  submitted  by  a  private 
individual.  This  commenter  believes 
that  conunercial  grade  dedication 
requires  each  utility  to  perform  a 
comprehensive  evaluation  and  to 
establish  the  appropriate  engineering 
and  quality  requirements  utilizing  the 
provisions  of  10  CFR  Part  50,  Appendix 
B.  Further,  this  commenter  also  states 
that  10  CFR  Part  21  should  not  be  used 
as  an  instructional  guide  for  the 
engineering  analysis  and  procurement 
of  items.  The  NRC  believes  that 
proposed  revisions  to  10  CFR  Part  21 
will  reflect  the  ciurent  procurement 
situation  faced  by  utilities  while 
enhancing  the  requirement  for  ensuring 
proper  qualification  of  commercial 
grade  items  used  in  safety-related 
applications. 

Basis  for  Commission's  Decision 

The  NRC  has  carefully  reviewed  the 
arguments  presented  by  the  petitioner 
and  the  pubUc  comments  that  were 
submitted  on  the  petition.  The  NRC  is 
proposing  to  grant  the  petition  in  part 
with  regard  to  10  CFR  Part  50  licensees 
by  initiating  this  rulemaking.  The 
proposed  rule  incorporates  the  petition 
in  part,  and  modifies  the  petitioner's 
suggested  language  as  indicated  in  the 
following  discussicm. 

Conunercial  Grade  Item  (OGI) 

The  NRC  agrees  in  principle  with  the 
petitioner  that  the  definition  of  a 
commercial  grade  item  as  it  relates  to  10 
CFR  Part  50  needs  to  be  expanded  to 
allow  for  a  broader  range  of  parts  and 
services.  In  October  1978,  when  the 
NRC  issued  an  immediately  effective 
rule  defining  commercial  grade  item,  it 
was  for  the  purpose  of  exempting  these 
items  from  the  reporting  requirements  of 
10  CFR  Part  21  until  their  dedication  as 
basic  components.  The  NRC  argued  that 
this  amendment  was  needed  for  safety 
reasons.  Problems  such  as  the  inability 
to  obtain  needed  suppUes  or  to  use  the 
most  qualified  suppUers,  and  excessive 
delays  in  procurements  were  all  cited  as 
detriments  to  safety.  The  NRC  believes 
that  similar  concerns  are  again  present 
to  some  extent  because  the  availability 
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of  basic  components  has  declined  and 
the  current  definition  of  commercial 
grade  item  is  now  unnecessarily 
restrictive. 

The  petitioner  proposes  that  a 
commercial  grade  item  be  defined  as 
any  item  that  has  not  been  dedicated  for 
use  as  a  basic  component  Thus,  any 
commercial  grade  Item  could  be  subject 
to  a  dedication  process  to  assure  its 
qualification  as  a  basic  component.  The 
Commission  maintains  that  not  all 
safety-related  items  can  be  properly 
dedicated  after  the  manufacturing 
process  is  completed.  For  certain  items, 
quality  assurance  is  an  integral  part  of 
the  manufacturing  process  and  cannot 
be  attested  to  after  the  fact.  The  NRC 
believes  that  if  the  complexity  of  the 
design  and/or  manufacturing  process  of 
an  item  is  such  that  dedication  cannot 
reasonably  assure  the  absence  of  a 
defect  which  could  affect  one  or  more 
critical  characteristics  of  the  item,  the 
item  must  be  designed  and 
manufactured  as  a  basic  component. 
Items  in  this  category  include  complex 
assemblies  which  generally  have 
nuclear  unique  requirements  and 
apphcations  and  where  the  design 
and/or  manufacturing  process  requires 
many  in-process  inspections  and 
veriftcations  to  assure  that  defects  are 
identified  and  corrected.  Specific 
examples  include,  but  are  not  limited  to. 
fuel  and  control  rod  assemblies  and 
pressure  vessels.  Thus,  the  NRC  believes 
that  commercial  grade  items  cannot 
encompass  the  full  spectrum  of  items 
envisioned  by  the  petitioner. 

10  CFR  Part  21  currently  defines  a 
commercial  grade  item  as  an  item  that 
is:  (1)  Not  subfect  to  nuclear-unique 
design  or  specification  requirements;  (2) 
used  in  apphcations  outside  the  nuclear 
industry-;  and  (3)  ordered  on  the  basis  of 
specifications  set  forth  in  the 
manufacturer's  published  product 
description.  This  set  of  conditions 
results  in  very  limited  use  of  the  , 
commercial  grade  item  designation.  The 
NRC  is  proposing  that,  for  10  CFR  Part 
30  licensees,  an  item  would  qualify  as 
a  commercial  grade  item  if  it  is  not 
designed  and/or  manufactured  as  a 
basic  component.  This  would  effectively 
preclude  inclusion  of  items  whose 
quality  assurance  is  an  integral  part  of 
the  manufacturing  process  and  whose 
acceptance  is  based  primarily  on  the 
vendor's  certification  of  compliance 
with  specific  design  requirements.  For 
facilities  and  activities  licensed 
pursuant  to  10  CFR  Parts  30.  40, 60,  61 . 
71.  or  72  the  existing  definition  is 
retained,  although  proposed  revisions  to 
10  CFR  Part  21  for  non-reactor  licensees 
are  under  development  in  a  separate 
rulemaking. 
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The  NRC's  proposed  definition  of 
"^mmercial  Grade  Item,"  when 
applied  to  facilities  and  activities 
h  »nsed  pursuant  to  10  CFR  Fait  SO. 
n  eans  a  structure,  system,  component, 
oi  part  thereof  that  is  not  designed 
ai  id/or  manufactured  as  a  basic 
c(  mponent.  A  commercial  grade  item  is 
ni  >t  a  basic  component  or  part  of  a  basic 
c(  mponent,  until  the  dedication  process 
hi  IS  been  completed. 

B  jsic  Component 

Because  the  NRC  is  now  proposing  a 
di  ifinition  of  commercial  grade  item  for 
10  CFR  Part  50  licensees  in  terms  of  the 
standards  involved  during  its  design 
ai  id  manufacture,  it  is  also  appropriate 
tc  define  basic  component  in  a  similar 
n  anner.  Therefore,  the  NRC  proposes  to 
a<  d  the  following  sentence  to  its 
d  ifinition  of  "basic  component": 

"This  definition  includes  items 
d  ^signed  and/or  manufactured  under  a 
p  ogram  complying  with  10  CFR  Part 
5  I.  Appendix  B,  and  commercial  grade 
it  ;ms  which  have  been  successfully 
d  Klicated  to  be  used  as  basic 
CI  imponents  pursuant  to  the  dedication 
p  ocess  described  in  this  part." 

L  edication  Process 

Dedication  is  an  inspection  and 
ai  iceptance  process  by  which  a 
CI  tmmercial  grade  item  is  designated  for 
u  >e  as  a  basic  component.  By  expanding 
tl  e  scope  of  commercial  grade  items  for 
1 )  CFR  Part  50  licensees,  it  is 
a  iticipated  that  an  increasing  Bumt)er  of 
SI  ifety-related  items  will  be  procured  as 

0  )mmercial  grade  items  as  opposed  to 

b  isic  components.  This  should  result  in 
ii  icreased  reliance  on  dedication  by 
1:  [^ensees  or  third-party  dedicating 
e  itities  in  Ueu  of  the  quality  assurance 
p  rograms  of  manufacturers  and 
s  ippliers.  Although  such  a  transfer  may 
fa  ;  beneficial  in  some  instances,  the  NRC 
n  3eds  greater  assurance  that  10  CFR  Part 
5 )  licensees  or  dedicating  entities  are 
p  jrforming  meaningful  and  substantive 
c  jdication  processes.  In  all  cases,  the 

1  censee  using  the  dedicated  item  is 
r  (sponsible  for  ensuring  that  the 

c  idication  process  includes  the 

i  entification  and  verification  of  critical 

c  laracteristics  and  is  to  be  conducted  in 

a  xordance  with  the  applicable 

J  revisions  of  10  CFR  Part  50,  Appendix 

I .  The  critical  characteristics  are  those 

c  esign.  material,  and  performance 

c  laracteristics  that,  when  verified,  will 

( rovide  reasonable  assurance  that  the 

i  em  v\ill  perform  its  intended  safety- 

r  ilated  function.  As  a  result,  the  NRC 

1  elieves  that  the  rule  needs  to  specify 

t  le  key  elements  of  such  a  dedication 

I  rocess.  Specifically,  the  NRC  maintains 

t  lat  this  process  must  be  performed  in 


accordance  with  the  applicable 
provisions  of  10  CFR  Part  50,  Appendix 
B,  and  encompass  inspections,  tests, 
and/or  analyses  performed  by  the 
licensee  or  a  third-party  dedicating 
entity  after  delivery,  supplemented  as 
necessary,  by  a  combination  of 
commercial  grade  surveys,  product 
inspections  or  witness/holdpoints,  and 
analysis  of  historical  records  for 
acceptable  performance.  The  four 
acceptance  methods  described  in  EPRI 
NP-5652,  "Guidelines  for  the 
Utilization  of  Commercial-Grade  Items 
in  Nuclear  Safety-Related  Applications 
(NClG-07),"  as  conditionally  endorsed 
by  NRC  Generic  Letter  91-05,  "Licensee 
Commercial-Grade  Procurement  and 
Dedication  Programs,"  may  be  utilized 
as  guidance  for  the  dedication  of 
commercial  grade  items  for  safety- 
related  applications. 

The  petitioner  also  requested  that  the 
entity  performing  the  dedication  process 
be  responsible  for  10  CFR  Part  21 
evaluation  and  reporting  requirements. 
The  NRC  concurs  with  this 
recommendation  as  it  vnll  add  needed 
flexibility  in  the  procurement  of 
replacement  parts.  Further,  the  NRC 
believes  that  the  dedicating  entity 
would  be  the  most  qualified  party  to 
assume  the  responsibility  for  10  CFR 
Part  21  requirements  because  in  many 
cases  the  commercial  grade  supplier 
does  not  know  the  end  appUcation  or 
safety  function  of  the  item.  The 
dedicating  entity  will  generate  the 
necessary  quality  records  during  the 
dedication  process,  and  should  have  a 
full  understanding  of  the  items's  safety 
function  to  enable  that  entity  to  perform 
the  deviation  evaluation  and  defect 
reporting  functions  required  under  10 
CFR  Part  21. 

The  dedicating  entity,  i.e.,  either  (1) 
the  manufacturer,  (2)  third-party  entitj*, 
distributing  a  commercial  grade  item 
which  it  has  successfully  dedicated,  or 
(3)  licensee  which  has  successfully 
dedicated  a  commercial  grade  item  for 
its  own  use,  would  be  subject  to  NRC 
enforcement  action  for  failure  to 
identify  and  evaluate  deviations,  failure 
to  report  defects  and  failures  to  comply, 
or  failure  to  maintain  auditable  records. 
In  addition,  if  the  dedicating  entity 
identifies  a  defect  which  previously  was 
not  identified  and  which  is  attributable 
to  a  flaw  in  the  dedication  process,  any 
known  recipients  of  similar  dedicated 
items  using  this  process  must  be 
notified  or  included  in  the  dedicating 
entity's  notification  to  the  Commission 
as  currently  required  under  the 
provisions  of  Part  50,  Appendix  H. 
Criterion  XV. 


Critical  Characteristics 

The  NRC  definition  of  the  dedication 
process  includes  the  term  "critical 
characteristics."  Given  its  import,  the 
NRC  believes  it  should  be  defined  so  as 
to  assure  proper  and  complete 
identification  of  those  characteristics 
which  need  to  be  examined.  Therefore, 
a  definition  of  the  term  "critical 
characteristics"  has  been  added.  As 
noted  in  the  proposed  definition,  the 
characteristics  to  be  examined  are 
selected  design,  material  and 
performance  characteristics. 

Dedicating  Entity 

The  NRC  definition  of  the  dedication 
process  also  includes  the  term 
"dedicating  entity."  Because  the 
dedication  process  begins  with  the 
dedicating  entity,  the  NRC  believes  that 
it  is  important  to  clearly  identify  the 
party  and  its  responsibiUties  for  the 
requirements  associated  with  this 
process.  Therefore,  the  NRC  is 
proposing  a  definition  of  "dedicating 
entity." 

Notification,  Inspection,  and  Reporting 
Responsibilities 

Section  21.21(c)  (1)  and  (2)  have  been 
added  to  clarify  that  the  dedicating 
entity  of  a  commercial  grade  item  is 
responsible  for  identifying  and 
evduating  deviations,  and  reporting 
defects  and  failures  to  comply  as 
required  by  10  CFR  Part  21 .  as  well  as 
maintaining  auditable  records  of  the 
dedication  process. 

Sections  21.21, 21.41,  and  21.51 
contain  the  NRC's  requirements  for 
notification,  inspections,  records,  and 
maintenance  and  inspection  of  records, 
respectively.  The  NRC  proposes,  for 
clarification  purposes,  that  these 
sections  explicitly  identify  dedicating 
entities  as  being  subject  to  the 
regulations  in  these  sections.  The 
phrase,  "(including  dedicating  entities)" 
has  been  added  to  §§  21.6(a),  21.21(a), 
21.31.  21.41.  and  21.51  (a)  and  (b).  In 
addition,  minor  editorial  changes  have 
been  made  in  §  21.51(b). 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
desqribed  in  the  categorical  exclusion  in 
10  CFR  51.22(c)(3)(iii).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation. 

Paperwork  Redaction  Act  Statonent 

This  proposed  rule  does  not  contain 
a  new  information  collection 
requirement  subject  to  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  under  approval  ntmiber 
3150-0035. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  M.L.  Au, 
Office  of  Nuclear  Regulatory  Reseaix:h.. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6181. 

The  Commission  requests  public 
comment  on  the  draft  analvsis. 
Comments  on  the  draft  analysis  may  be 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibihty  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  primarily  impacts 
nuclear  power  plant  licensees  because 
they  are  expected  to  assume  a  greater 
role  in  the  dedication  process.  The 
companies  that  own  these  plants  do  not 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibihty  Act  or  the  Small 
Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  Part 
121.  In  addition,  the  rule,  if 
promulgated,  would  potentially  allow 
small  entities  to  more  efi^ectively 
compete  in  providing  components  and 
services  to  nuclear  power  plants,  and  to 
the  extent  this  occurs,  the  rule  is 
advantageous  to  them. 

Bacldit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule,  10  CFR  Part  50.109, 
does  not  apply  to  this  proposed  rule. 
These  amendments  do  not  involve  any 
provision  that  would  impose  additional 
requirements  requiring  a  backfit 
analysis  as  defined  in  10  CFR  Part 
50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  21 

Nuclear  power  plants  and  reactors, 
Penalties,  Radiation  protection, 
reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  21. 

PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

Authorit3r:  Sec.  161,  68  Stat.  948.  as 
amended,  sec.  234, 83  Sut.  444,  as  amended 
(42  U.S.C  2201.  2282);  sees.  201,  as 
amended.  206, 88  Stat  1242,  as  amended, 
1246  (42  U.S.C  5841.  5846). 

Section  21.2  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C  10155. 10161). 

2.  Section  21.3  is  amended  by 
removing  the  paragraph  designations 
from  each  of  the  defined  terms  and 
arranging  the  definitions  in  alphabetical 
order;  revising  the  terms  Basic 
component,  Commercial  grade  item  and 
Dedication;  and  adding  the  terms 
Critical  characteristics  and  Dedicating 
entity  to  read  as  follows: 

S2U    Definitions. 

Basic  component.  (1)  When  applied  to 
CaciUties  and  activities  licensed 
pursuant  to  10  CFR  Part  50  of  this 
chapter,  this  definition  includes  items 
designed  and/or  manufactured  under  a 
quality  assurance  program  complying 
vrith  10  CFR  Part  50.  Appendix  B,  and 
commercial  grade  items  which  have 
been  successfully  dedicated  to  he  used 
as  basic  components  pursuant  to  the 
dedication  process  described  in  this 
part.  This  means  a  plant  structure, 
system,  component  or  part  thereof 
necessary  to  assure: 

(i)  The  integrity  of  the  reactor  coolant 
pressiire  boundary, 

(ii)  The  capabihty  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
shutdown  condition,  or 

(iii)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 
which  could  result  in  potential  offisite 
exposures  comparable  to  those  referred 
to  in  §  1 00. 1 1  of  this  chapter. 

(2)  When  applied  to  other  facifities 
and  when  applied  to  other  activities 
licensed  pursuant  to  10  CFR  Parts  30, 
40, 60,  61,  70,  71,  or  72  of  this  chapter, 
means  a  component,  structure,  system, 
or  part  thereof  that  is  directly  procured 
by  the  Ucensee  of  a  facility  or  activity 
subject  to  the  regulations  in  this  part 
and  in  which  a  defect  (see  §  21.3)  or 
failure  to  comply  with  any  applicable 
regulation  in  this  chapter,  order,  or 
Ucense  issued  by  the  Commission  could 
create  a  substantial  safety  hazard  (see 
§21.3). 


53376  Fedaral  Reguter  /  Vol.  5  >,  No.  204  /  Monday.  October  24,  1994  /  Proposed  Rules 


5  9 


ISS 


(3)  In  all  cases,  basic  component 
includes  safety  related  design,  analysis, 
inspection,  testing,  fabrication, 
replacement  parts,  or  consulting 
services  that  are  associated  with  the 
component  hardware  whether  these 
services  are  performed  by  the 
component  supplier  or  others. 

Commercial  ffude  item.  (1)  When 
applied  to  facilities  and  activities 
licensed  pursuant  to  10  CFR  Part  50, 
means  a  structure,  system,  component, 
or  part  thereof  that  is  not  designed  and 
manufactured  as  a  basic  component.  A 
commercial  grade  item  is  not  a  basic 
component,  or  part  of  a  basic 
component,  imtil  the  dedication  process 
has  been  completed. 

(2)  When  applied  to  facilities  and 
activities  licensed  pursuant  to  10  CFR 
Parts  30,  40, 60, 61, 70,  71,  or  72,  means 
an  item  that  is 

(i)  Not  subject  to  design  or 
specification  requirements  that  are 
unique  to  those  faciUties  or  activities, 

(ii)  Used  in  applications  other  than 
those  facilities  or  activities,  and 

(iii)  To  be  ordered  from  the 
manufacturer/suppUer  on  the  basis  of 
specifications  set  forth  in  the 
manufacturer's  published  product 
description  (for  example  a  catalog). 
•        *        •        •       • 

Critical  characteristics.  When  applied 
to  facilities  and  activities  licensed 
pursuant  to^lO  CFR  Part  SO,  are  those 
important  design,  material,  and 
performance  characteristics  of  a 
commercial  grade  item  that,  once 
verified,  will  provide  reasonable 
assurance  that  the  item  will  perform  its 
intended  safety  function. 

Dedication.  (1)  When  applied  to 
facilities  and  activities  licensed 
pursuant  to  10  CFR  Part  50,  is  an 
inspection  and  acceptance  process 
undertaken  to  provide  reasonable 
assurance  that  a  commercial  grade  item 
to  be  used  as  a  basic  component  will 
perform  its  intended  safety-related 
function  and,  in  this  respect,  is 
equivalent  to  an  item  designed  and 
manufactured  under  a  10  CFR  Part  50, 
Appendix  B  quality  assurance  program. 
This  assurance  is  achieved  by  a 
combination  of  commercial  grade 
'  surveys,  product  inspections  or  witness/ 
holdpoints  at  the  manufacturer's  facility 
supplemented  as  required  by  additional 
inspections  or  tests,  or  anal}rsefl  of 
acceptable  histctfical  performance  by  the 
purchaser  or  a  third-party  dedicating 
entity  after  delivery.  In  all  cases,  the 
Ucensee  using  the  dedicated  item  is 
responsible  for  ensuring  that  the 
dedication  process  includes  the 
identification  and  verification  of  critical 
characteristics  and  is  conducted  in 


-J 

accordance  with  the  applicable 
ptovisions  of  10  CFR  Part  50,  Appendix 
B.  The  process  is  considered  complete 
w  len  the  item  is  designated  for  use  as 
a  >asic  component.  Due  to  the 
a  mplexity  of  their  design  and/or 
nanufacturing  process,  certain  items 
must  be  designed  and  manufactured  as 
basic  compcments  since  the  dedication 
process  cannot  reasonably  assure  the 
successful  performance  of  the  safety 
iction  (i.e.,  one  or  more  critical 
ic  of  the  item  caimot  be 
verified).  Items  in  this  category  include 
complex  assemblies  which  generally 
have  nuclear  unique  applications  and 
wpere  the  design  and/or  manufacturing 
pqocess  requires  many  in-process 
inspections  and  verifications  to  assure 
that  defects  or  failures  to  comply  are 
identified  and  corrected.  Specific 
e}<amples  include,  but  are  not  limited  to, 
fuel  and  control  rod  assemblies  and 
pi  assure  vessels. 

2)  When  applied  to  fecilities  and 
ac  tivities  licensed  pursuant  to  10  CFR 
P«  rts  30, 40, 60. 61, 70, 71,  (w  72,  occurs 
after  receipt  when  that  item  is 
designated  for  use  as  a  basic  component. 

Dedicating  entity.  When  applied  to 
fatalities  and  activities  licensed 
pi  Tsuant  to  10  CFR  Part  50,  means  the 
oi  janizaticm  that  performs  the 
dedication  process  to  qualify  a 
cdrnmercia}  grade  item  as  a  basic 
cqmponent.  Dedication  may  be 
performed  by  either  the  manufacturer  of 
the  item,  a  third  party  dedicating  entity, 
oijthe  licensee  itself.  The  dedicating 
edtity,  pursuant  to  §  21.21  (c)  of  this 
part,  is  responsible  for  identifying  and 
evaluating  deviations,  reporting  defects 
ai|d  failures  to  comply  for  the  dedicated 
item,  and  maintaining  auditable  records 
fo  ■  the  dedication  process.  NRC 
er  forcement  action  can  be  taken  for 
fa  lure  to  identify  and  evaluate 
d<  viations,  failure  to  report  defects  and 
fa  lures  to  comply,  or  failure  to  maintain 
ai  ditable  records. 


i.  In  Section  21.6,  paragraph  (a)  is 
relrised  to  read  as  follows: 

§4  1.6    Posting  rsqutrsfnents. 

la)  Each  individual,  partnership, 
corporation  or  other  entity  (including 
dedicating  entities)  subject  to  the 
re  ^lations  in  this  part,  shall  post 
ci  rrent  copies  of  the  following 
d(  cuments  in  a  conspicuous  position  on 
ar  y  premises,  within  the  United  States 
w  lere  the  activities  subject  to  this  part 
ar  i  conducted: 

1)  The  regulations  in  this  part, 
12)  Section  206  of  the  Energy 
R<  organization  Act  of  1974,  and 
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(3)  Procedures  adopted  pursuant  to 
the  regulations  in  this  part. 

•  •        •        *        * 

4.  In  Section  21.21,  the  introductory 
text  of  paragraph  (a)  is  revised, 
paragraphs  (c)  and  (d)  are  redesignated 
as  paragraphs  (d)  and  (e)  respectively 
and  new  paragraph  (c)  is  added  to  read 
as  follows: 

§21.21    Notiflcstkm  of  failure  to  comply  or 
existence  of  a  (Meet  and  its  svaluaiion. 

(a)  Each  individual,  corporation. 
partnership  or  other  entity  (including 
dedicating  entities)  subject  to  the 
regulations  in  this  part  shall  adopt 
appropriate  procedures  to— 
»        *        •        •        • 

(c)  A  dedicating  entity  is  responsible 
for  (1)  identifying  and  evaluating 
deviations,  and  reporting  defects  and 
failures  to  comply  associated  with 
substantial  safety  hazards  for  dedicated 
items;  and  (2)  maintaining  auditable 
records  for  the  dedication  process. 

•  •       •       •       * 

5.  Section  21.31  is  revised  to  read  as 
follows: 

§21.31    Procursmsnt  documents. 
Each  individual,  corporation, 
partnership  or  other  entity  (including 
dedicating  entities]  subject  to  the 
regulations  in  this  part  shall  assure  that 
each  procurement  document  for  a 
facility,  or  a  basic  component  issued  on 
or  after  January  6, 1978  specifies,  when 
applicable,  that  the  provisions  of  10 
CFR  Part  21  apply. 

6.  Section  21.41  is  revised  to  read  as 
follows: 

§21.41    inspsctlcna. 

Each  individual,  corporation, 
partnership  or  other  entity  (including 
dedicating  entities)  subject  to  the 
regulations  in  this  part  shall  permit  the 
Commission  to  inspect  records, 
premises,  activities,  and  basic 
components  as  necessary  to  accomplish 
the  purposes  of  this  part. 

7.  In  Section  21.51  the  introductory 
text  of  paragraph  (a)  and  paragraph  (b) 
are  revised  to  read  as  follows: 

§  21 .51    Maintenance  and  Inspection  of 
records. 

(a)  Each  individual,  corporation, 
partnership,  or  other  entity  (including 
dedicating  entities)  subject  to  the 
regulations  in  this  part  shall  prepare 
and  maintain  records  necessary  to 
accomplish  the  purposes  of  this  part, 
specifically — 

«        *        *        •        • 

(b)  Each  individual,  corporation, 
partnership,  or  other  entity  (including 
dedicating  entities)  subject  to  the 
regulations  in  this  part  shall  permit  the 


Commission  the  opportunity  to  inspect 
records  pertaining  to  basic  components 
that  relate  to  the  identification  and 
evaluation  of  deviations,  and  the 
reporting  of  defects  and  failures  to 
comply,  including  any  advice  given  to 
purchasers  or  licensees  on  the 
placement,  erection,  installation, 
operation,  maintenance,  modification, 
or  inspection  of  a  basic  component. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
(PR  Doc.  94-25707  Filed  10-21-94:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
14  CFR  Parts  221  and  292 
[Docket  No.  49827;  Notice  No.  94-18] 
RIN  2137-AC48 

Exemption  From  Property  Tariff-Filing 
Requirements 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  proposes  to 
adopt  a  new  Part  292  that  would  exempt 
U.S.  and  foreign  air  carriers  from  the 
statutory  and  regulatory  duty  to  file 
international  property  ("cargo")  tariffs 
with  DOT,  subject  to  the  reimposition  of 
the  duty  in  specific  cases  when 
consistent  with  the  public  interest. 
Commencing  with  the  effective  date  of 
the  final  rule,  currently  effective  cargo 
tariffs  would  be  canceled  as  a  matter  of 
law,  pending  tariff  applications  would 
be  dismissed,  and  new  tariffs  would  not 
be  accepted  for  filing.  This  action  is 
taken  on  the  Departments  initiative. 
DATES:  Comments  should  be  received  no 
later  than  December  23, 1994. 

Proposed  Effective  Date:  Since  the 
proposal  would  eliminate  a  requirement 
and  create  no  additional  burden,  the 
exemption  provisions  would  be 
effective  immediately  upon  issuance  of 
a  final  rule. 

ADDRESSES:  Comments  should  be  sent  to 
the  Docket  Clerk,  Docket  No.  49827, 
U.S.  E)epartment  of  Transportation,  400 
7th  Street.  SW.,  Room  4107,  Washington 
DC  20590-0002.  and  should  plainly 
refer  to  this  docket.  To  facilitate 
consideration  of  the  comments,  we  ask 
commenters  to  file  twelve  copies  of  each 
comment.  We  encourage  commenters 
who  wish  to  do  so  also  to  submit 
comments  to  the  Department  through 


the  Internet;  our  Internet  address  is  dot- 
dockets®postmaster.dot.gov.  Note, 
however,  that  at  this  time  the 
Department  considers  only  the  paper 
copies  filed  with  the  Docket  Clerk  to  be 
the  official  comments.  Comments  will 
be  available  for  inspection  at  this 
address  &t)m  9:00  a.m.  to  5:00  p.m., 
Monday  through  Friday.  To  receive  an 
acknowledgment  of  receipt  of 
comments,  include  a  stamped,  self- 
addressed  postcard  which  the  Docket 
Clerk  will  time  and  date-stamp,  and 
return. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Mr.  Keith  A.  Shangraw  or  Mr.  John  H. 
Kiser,  Office  of  the  Secretar>'.  Office  of 
International  Aviation,  X-43. 
Department  of  Transportation,  at  the 
address  above.  Telephone:  (202)  366- 
2435. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  41504  of  Title  49  of  the 
United  States  Code,  formerly  section 
403(a)  of  the  Federal  Aviation  Act  of 
1958.  as  amended,  requires  every  U.S. 
and  foreign  air  carrier  to  file  with  the 
Qepartment,  and  to  keep  open  for  public 
inspection,  tariffs  shovtring  all  prices  for 
foreign  air  transportation  between 
points  served  by  that  carrier,  as  well  as 
all  rules  relating  to  that  transportation  to 
the  extent  required  by  the  Department. 
This  includes  prices  for  carriage  of 
cargo,  known  as  cargo  "rates."  Over  the 
years,  international  cai^o  tariffs  have 
provided  U.S.  regulatory  authorities 
with  a  means  to  exercise  close 
regulatory  supervision  over  cargo 
pricing,  either  for  public  policy  or 
consumer  protection  reasons,  or  in  the 
context  of  bilateral  aviation  relations. 
Increasingly,  however,  we  have  come  to 
see  that  the  cargo  tariff  is  a  device  that 
is  no  longer  necessary  for  us  to  meet  our 
public  interest  objectives,  and  that  this 
tariff  regime  is  costly  and  burdensome 
to  everyone  connected  with  it. 

Cargo  rates  fall  into  two  broad 
categories:  (1)  General  commodity  rates 
(GCRs),  and  (2)  special  rates.  Special 
rates  include  specific  commodity  rates 
(SCRs),  contract  rates,  container  rates 
and  exception  rates,  all  of  which  are 
based  on  the  characteristics  of  particular 
types  of  traffic,  as  well  as  expedited, 
door-to-door  rates  for  documents  and 
small  packages,  which  are  based  on  a 
premium  service. 

In  the  cargo  area,  only  international 
scheduled  service  tariffs  continue  to  be 
filed  with  the  Department.  Domestic 
scheduled  service  cargo  tariffs  were 
eliminated  in  1978  by  Regulation  ER- 
1080.  43  FR  53635,  November  16, 1978. 
Similarly,  both  domestic  and 


international  cargo  charter  tariff  were 
eliminated  in  1979  by  ER-1125,  44  FR 
33056,  June  8, 1979.  Domestic  and 
international  tariffs  of  air  freight 
forwarders  (part  of  a  class  of  carriers 
called  "indirect  cargo  air  carriers"  or 
"foreign  indirect  air  carriers")  were 
eliminated  by  ER-1094, 44  FR  6634, 
February  1, 1979,  and  by  ER-1159. 44 
FR  69635,  December  4, 1979, 
respectively. 

The  Department's  regulatory  policy 
regarding  international  cargo  rate  tariffs 
appears  at  14  CFR  399.41.1  Under  this 
policy,  independently-set  carrier  prices 
in  most  international  cargo  rate 
categories  are  effectively  deregulated.* 
Barring  extreme  circumstances,  the  only 
tariff  rates  over  which  the  Df:parlment 
continues  to  exercise  regulatory 
supervision  are  GCRs  up  to  and 
including  the  500  kilogram  weight 
break,  and  certain  exception  rates.^ 
Even  this  oversight  is  not  applicable  to 
markets  governed  by  a  liberal  entrj'  and 
pricing  regime. 

Since  its  adoption  in  1983,  section 
399.41  has  proved  adequate.  Virtually 
no  complaints  have  been  received 
against  filed  cargo  tariffs,  whether 
against  rates  or  against  rules  stating 
conditions  of  service.*  In  many  markets, 
carriers  have  not  used  the  upward 
flexibility  available  to  them  to  raise 
rates  to  the  SFRL  ceilings.  The 
international  cargo  market  has 
continued  to  evolve  fo  the  point  where 
today  the  Department  tentatively 
believes  that  it  no  longer  needs  to  rely 


'  This  policy  was  originally  establis.hed  by  the 
Department's  predecessor  agenqir  in  this  area,  the 
Civil  Aeronautics  Board  (CAB),  in  1983.  The 
Department  assumed  jurisdiction  over  intemationMl 
cargo  tariffs  and  cargo  rale  regulation  upon  CAB 
sunset,  January  1, 1985. 

-Agreements  containing  International  cargo  rate* 
which  carriers  coordinate  through  the  tariff 
conferences  and  procedures  of  the  International  Air 
Transport  Association  (LATA),  must  be  filed  with 
and  approved  by  the  Department  before  tariffs  can 
be  filed  or  other  steps  taken  for  their 
implementation.  These  agreements  are  subjea  to 
economic  justification  requirements  and 
Department  analysis  which  are  independent  of  iis 
tariff  policy  and  procedures.  The  proposed  rule  will 
not  affect  the  review  of  lATA  agreements  in  any 
way. 

J  Section  399.41  sets  zones  of  pricing  flexibility 
for  GCRs  up  to  500  kilograms,  and  establishes  a 
.Standard  Foreign  Rate  Level  (SFRL)  for  each  market 
as  the  basis  for  these  zones  of  flexibility.  The  SFRL 
is  calculated  periodically  to  reflect  changes  in  the 
cost  experiences  of  the  carriers.  The  SFRL  zones 
also  govern  exception  rates,  priced  at  levels  higher 
than  comparable  GCRs.  for  shipments  of  live 
animals,  perishable  goods  and  other  kinds  of 
specialized  cargo.  However,  the  other  special  rale 
categories  are  not  subject  to  any  zone  constraints. 

■•The  basic  conditions  of  service  for  the 
international  air  transportation  of  cargo  are  also 
stated  in  the  carriers'  air  waybills,  and  most  areas 
of  potential  shipper  concern  are  governed  directly 
by  provisions  of  the  Warsaw  Convention. 
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on  the  routine  government  supervision 
of  cargo  tari&  to  protect  the  public. 

Many  shippen  who  now  tender 
shipments  directly  tacaniers  are  large 
volume  forwarders  or  "consolidators." 
These  shippers  have  a  sufficient 
position  in  the  market  to  shop  around 
and  negotiate  the  best  s«vice/price 
options.  Many  small  volume  or  irregular 
shippers  are  now  generally  served  either 
by  consolidators  or,  increasingly,  by 
small  package  specialists  offering 
premium  services.  The  filing  of 
consolidator  tariffs  was  discontinued  in 
1979  with  no  apparent  adverse  effect  on 
the  public.  Nor  has  the  Department 
received  any  complaints  about  small 
package  rates,  which  have  not  been 
regulated  in  keeping  with  its  liberal 
pricing  policy  on  all  optional  premium 
services. 

The  U.S.  Government  has  also 
actively  pursued  the  liberalization  of 
international  cargo  prices  with  other 
countries.  It  has  concluded  aviation 
agreements  which  effectively  deregulate 
cargo  prices  in  a  number  of  major 
markets,  including  the  United  Kingdom, 
Belgiimi,  Germany,  and  the 
Netherlands.  We  have  had  no  bilateral 
pricing  disputes  involving  cargo  rates  in 
recent  yeirs,  and  the  Department 
expects  that  deregulation  of 
international  cargo  prices  will  continue  ~ 
to  be  a  routine  objective  in  futiire 
bilateral  or  multilateral  discussions. 
Indeed,  a  few  foreign  countries  are 
considering,  or  have  already  decided, 
not  to  require  carriers  to  file 
international  cargo  rate  tariff's  with  their 
aviation  authorities. 

Carriers  are  thus  fiUng.  and  the 
Department  is  processing,  thousands  of 
pages  of  cargo  tariff  material  each  year 
with  little,  if  any.  meaningful  regiUatory 
consequence.^  Requiring  the  continued 
routine  carrier  filing  of  cargo  tariffs 
would  burden  the  industry 
unnecessarily,  and  continuing  the 
physical  processing  and  storage  of  such 
tariffs  would  needlessly  burden  the 
Department  in  an  era  of  scarce  and 
diminishing  governmental  resources 
without  consequent  benefits.  In  these 
circimistances,  the  Department 
tentatively  has  determined  to  end  the 
routine  filing  and  review  of  detailed 
price  and  other  tariff  information 
relating  to  the  carriage  of  cargo  by  air.^ 

The  proposed  rule  would  exempt  U.S. 
and  foreign  air  carriers  from  their 
statutocy  and  regulatory  duty  to  file 
tariffs  with  DOT  containing  rates  and 


^y  other  rules  or  conditions  of  service 

!)r  the  carriage  of  cargo  to/from  U.S. 
oints,  and  it  woiild  not  permit  them  to 
0  so.  Existing  tarifb  would  be 
cancelled,  and  pending  tariff 
applications  would  be  dismissed.  The 
exemption  would  encompass  all 
I  laterial  currently  filed  in  international 

<  argo  tariffs  with  DOT. 

However,  existing  regulations  of  the 
department,  set  forth  in  14  CFR  Part  249 

Ein  section  221.177  of  14  CFR  Part 
would  continue  to  require  each 
er,  individually  and  through  its 
^ents,  to  maintain  pertinent 
formation  on  its  cargo  prices  and 
les,  and  to  make  that  information 
ailable  to  the  public  upon  request. 
This  rule  will  not  materially  lessen 
e  Department's  ability  to  intervene  in 
cargo  pricing  and  related  matters  should 

J  at  be  necessary.  First,  Departmental 
view  of  lATA  cargo  agreements  will 
intinue.  Second,  ttie  Department  has 
always  had  statutory  authority  to  take 
Action  directly  against  unfiled  cargo 
]  rices  and  rules  under  a  variety  of 
( irciunstances.'  And  third,  the    ~ 
I  department  will  reserve  the  option 
I  inder  the  proposed  rule  of  revoking  the 
( xemption  in  whole  or  in  part,  thus 
1  ainstating  the  tariff-filing  obligation, 
\  irith  regard  to  a  particular  carrier  or 

<  arriers  where  consistent  with  the 
■ublic  interest.  This  would  make 

( vailable  to  the  Department,  in  a  timely 
1  nanner,  the  full  panoply  of  tariff-filing 
1  aquirements  and  review  procedures 
at  are  currently  applicable,  although 
e  Department  would  not  necessarily 
plement  them  all  in  any  particular 
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To  facilitate  any  cargo  rate  evaluation 
at  may  be  required,  the  Department 
roposes  to  leave  in  place  its  current 
latory  pofides,  embodied  in  the 
I  ection  399.41  policy  statement,  and  to 
ontinue  to  recalculate  the  SFRL  cost 
adex  This  would  continue  to  establish 
enchmark  levels  for  GCRs  and 
xception  rates  that  would  be.  prima 
acie,  reasonable,  and  that  could  be  used 
0  resolve  any  complaints  against  rates 
a  categories  regulated  by  the  SFRL. 
In  aadition  to  rates,  existing  cargo 
ariffs  also  contain  general  material 
;oveming  such  subjects  as  notice  of 
arms  of  contract  of  carriage,  liability  for 
oss,  claims  procedures,  carriage  of 
langerous  goods,  acceptability  of  cargo, 
ind  other  general  matters  of  concern  to 


>  In  1993  alone.  The  Department  received  and 
processed  8,591  pages  of  cargo  tarifls. 

■  Intecnational  air  transport  agreements  routinely 
permit,  but  do  not  obligate,  each  party  to  r«quira 
tariffs  to  be  filed  with  its  aeronautical  authorities. 


'  See.  e.$..  49  U.S.C.  sections  41712, 41507  and 
1310. 

■For  example,  the  Department  could  require 
ilings.  but  grant  a  waiver  from  all  or  some  of  the 
ormat  procedures  set  forth  in  Part  221  of  the 
'egulations:  or  it  might  require  the  Rling  of  only 

particular  rate  or  group  of  rates  of  a  particular 


shippers  and  other  consumers  of 
international  cargo  air  transportation. 
The  absence  of  cargo  tariffs  should  have 
no  impact  in  this  regard.  Most  such 
material  merely  restates  provisions 
contained  in  the  standard  air  waybill  or 
other  contract  of  carriage,  and  it  is  not 
necessary  for  the  protection  of  shippers 
to  repeat  the  information  in  filed  tariffis. 
To  the  extent  that  shippers  have 
questions  about  the  application  or 
interpretation  of  certain  contract 
provisions,  it  is  likely  that  they  consult 
the  carrier  directly  rather  than  its  tariffs. 
To  the  extent  that  tariffs  might  set  forth 
certain  provisions  in  greater  detail,  the 
Department  already  has  an  alternative 
firamework  in  place  to  permit  its 
incorporation  into  the  contract  of 
carriage.  Under  section  221.177,  carriers 
may  incorporate  by  reference  material 
not  actually  printed  on  the  air  waybill, 
provided  that  they  make  the  full  text  of 
all  such  incorporated  terms  readily 
available  for  public  inspection,  in  either 
electronic  or  printed  medium,  at  each 
airport  or  other  sales  office  of  the 
carrier.  This  procedure  preempts  any 
state  laws  on  the  same  subjects,  as  did 
14  CFR  Part  253  in  the  case  of  domestic 
passenger  air  transportation. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  Department  has  determined  that 
this  proposed  rule  is  not  subject  to 
review  under  Executive  Order  12866. 
Moreover,  the  rule  is  not  significant 
imder  the  Department's  Regulatory 
Policies  and  Procedures  (44  CFR  11034; 
Feb.  26, 1979).  A  regulatory  evaluation 
in  this  Docket  shows  that  the  benefits  of 
the  proposed  rule  exceed  the  costs  to 
the  industry  and  the  Federal 
Government  significantly,  since  it 
eliminates  a  current  regulatory  burden, 
without  imposing  other  requirements. 

Executive  Order  12612 

This  proposal  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism"),  and  the 
Department  has  determined  the  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

I  certify  that  this  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  tariff  filing  requirements 
apply  to  scheduled  service  air  carriers. 
The  vast  majority  of  the  air  carriers 
filing  international  ("foreign")  air  cargo 
tari&  are  large  operators  with  revenues 


in  excess  of  several  million  dollars  each 
year.  Small  air  carriers  operating  aircraft 
with  60  seats  or  less  and  18,000  pounds 
payload  or  less  that  offer  on-demand  air- 
taxi  service  are  not  required  to  file  such 
tariffs. 

Paperwork  Reduction  Act 

With  respect  to  the  Paperwork 
Reduction  Act,  this  proposed  rule 
change  eliminates  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  pursuant  to  the  Act.  This 
proposal  will  reduce  paperwork  burden, 
as  described  in  detail  in  the  Regulatory 
Evaluation  in  this  docket. 

If  these  proposed  regulations  are 
implemented,  about  7,000  to  10,000 
tariff  pages  encompassing  cargo  rates, 
charges  and  rules,  and  about  500  Cargo 
Special  Tariff  Permission  Applications 
(STPA's),  would  be  eliminatwl  each 
year,  saving  the  air  carriers  a  filing  fee 
of  $2  per  cargo  page  and  $12  per  cargo 
STPA  (which  generally  consists  of  about 
three  double-sided  pages  for  each  STPA 
form). 

Such  filing  fees,  now  paid  to  DOT, 
total  about  $20,000  or  less  annually.  Air 
carriers  and  their  cargo  filing  agents  also 
would  avoid  the  biu-den  of  preparing 
and  transmitting  tariff  filings,  estimated 
to  be  about  5.34  hours  for  each  of  the 
7,500  cargo  tariff  pages  and  STPA  forms, 
or  about  40,050  burden  hours,  which  at 
an  estimated  industry  salary  rate  of 
about  $10.40  an  hour  would  indicate  a 
savings  of  approximately  $416,520. 

bx  addition,  other  associated  costs, 
such  as  those  incurred  by  carriers  to 
formulate  and  disseminate  the  cargo  rate 
and  rules  pages  to  their  customers,  may 
be  reduced.  For  example,  the  $48  charge 
per  international  cargo  tariff  page  to 
cover  1994  publication/distribution 
costs,  announced  by  the  Airline  Tariff 
Pubhshing  Company  (ATPCO)  in  Cargo 
Tariff  Bulletin  No.  19,  dated  November 
18, 1993,  might  be  favorably  affected. 
The  subscription  rate  for  each  cargo 
tariff  ranges  from  $15  to  $95,  basMJ 
upon  speed  of  delivery  (bulk/priority /or 
air).  Ciirrently  the  charge  for  the 
delivery  of  the  complete  international 
cargo  tariff  in  the  U.S.,  Canada  or 
Mexico  is  $200.  or  $500  for  delivery 
elsewhere.  Whether  these  subscription 
rates  would  be  reduced  would  be 
decided  by  the  tariff  agent  and  the  air 
carriers. 

For  hirther  information  contact:  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street, 
S.W.,  Washington,  DC.  20590,  (202) 
366-4735  or  Transportation  Desk 
Officer,  Office  of  Management  and 


Budget,  New  Executive  Office  Building. 
Room  3228,  Washington,  DC  20503. 

Any  comments  regarding  the  burden 
estimate  or  any  aspect  of  these 
information  requirements,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Director,  Office  of 
Airline  Statistics,  DAI-1,  U.S. 
Department  of  Transportation,  Research 
and  Special  Programs  Administration. 
400  Seventh  Street,  S.W.,  Room  4125, 
Washington,  DC  20590-0001  as  well  as 
the  above  contact  at  0MB. 

Regulation  Identifier  Number 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross  reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

14  CFR  Part  221 

Air  carrier.  Cargo  rates.  Tariffs, 
Reporting  and  recordkeeping 

requirements. 

14  CFR  Part  292 

International  cargo  transportation. 

This  rule  is  being  issued  under 
authority  delegated  in  49  CFR 
1.56(j)(2)(ii].  For  the  reasons  set  fwth  in 
the  preamble,  it  is  proposed  that  14  CFR 
Part  221  be  amended  and  a  new  Part  292 
be  added,  to  read  as  follows: 

PART  221— TARIFFS 

1.  The  authority  citation  for  Part  221 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40101.  40109,  40113. 
46101 ,  46102.  Chapter  411,  Chapter  413, 
Chapter  415,  and  Sul>chapter  I  of  Chapter 
417,  unless  otherwise  noted. 

Subpart  A — [Amended] 

2.  Section  221.3  is  amended  by 
adding  paragraph  (d)(9)  to  read  as 
follows: 

§221.3    Carrier's  duty. 

•  •        •        •        • 

(d)*  •  • 

(9)  Part  292,  International  Cargo 
Transportation,  except  as  provided  in 
Part  292. 

*  •        *        •        • 

3.  A  new  Part  292  is  added  to  read  as 
follows: 


PART  292— INTERNATIONAL  CARGO 
TRANSPORTATION 

Subpart  A— <»eneral 

Sec. 

292.1  Applicability. 

292.2  Definitions. 

Sut>part  B— Exemption  From  FiHng  d 
Tariffs 

292.10  Exemption. 

292.11  Revocation  of  exemption. 

Subpart  C— Effect  of  Exempttoft 

292.20  Rule  of  construction. 

292.21  Termination  of  effectiveness. 
Authority:  49  U.S.C.  40101.  40105,  40109, 

40113,  40114,  41504,  41701,  41707,  41708. 
41709, 41712.  46101;  14  CFR  1.56())(2)(ii). 

Subpart  A— General 

§292.1    ApplicabiUty. 

This  Part  applies  to  direct  air  carriers 
providing  scheduled  transportation  of 
cargo  in  foreign  air  transportation. 

§292.2    DeflnMons. 

For  purposes  of  this  part: 

Direct  air  carrier  means  an  air  carrier 
or  foreign  air  carrier  that  directly 
engages  in  foreign  air  transportation 
under  a  certificate,  regulation,  order  or 
permit  issued  by  the  Department  of 
Transportation  or  its  predecessor. 

Cargo  means  property  other  than 
baggage  accompanied  or  checked  bv 
passengers,  or  mail. 

Cargo  tariff  means  a  tariff  containing 
rates,  charges,  or  provisions  governing 
the  application  of  such  rates  or  charges, 
or  the  conditions  of  service,  applicable 
to  the  scheduled  transportation  of  cargo 
in  foreign  air  transportation. 

Subpart  B— Exemption  From  Filing  of 
Tariffs 

§  292. 1 0    Exemption. 

Direct  air  carriers  are  exempted  from 
the  duty  to  file  cargo  tariffs  with  the 
Department  of  Transportation,  as 
required  or  provided  by  49  U.S.C.  41504 
and  14  CFR  Part  221. 

§  292.1 1    Ftovocation  of  exemptton. 

(a)  The  Department,  upon  complaint 
or  upon  its  own  initiative,  may  take 
action  to  revoke  in  whole  or  in  part  the 
exemption  granted  by  this  Part  with 
respect  to  a  carrier  or  carriers,  when 
such  action  is  in  the  public  interest. 

(b)  The  decisionmaker  will  be  the 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(c)  Revocations  imder  this  section  will 
have  the  effect  of  reinstating  all 
applicable  tariff  requirements,  and 
procedures  specified  in  the 
Department's  regulations  for  the  tantl 
material  to  be  filed,  imless  otherwise 
specified  by  Department  order. 
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Subpart  C— Effect  of  Exemption 

1292.20    Rule  of  construction. 

Carriers  holding  an  effective 
exemption  from  the  duty  to  file  cargo 
tariffis  under  this  Part  shall  not,  imless 
otherwise  directed  by  order  of  the 
Department,  be  subject  to  tariff  posting, 
notification  or  subscription 
requirements  set  forth  in  49  U.S.C.  , 
41504  of  the  Act  or  14  CFR  Part  221, 
except  the  requirements  set  forth  in 
section  221.177  and  the  requirements 
set  forth  in  14  CFR  Part  249.  References 
to  "tarifb"  in  section 221.177  shall  be 
construed  to  mean  terms^^  conditions  or 
other  provisions  which  are  part  of  the 
contract  of  carriage  as  permitted  by  that 
section. 

§292.21    Effect  of  exemption. 

As  of  (insert  publication  date],  cargo 
tariffs  on  file  with  the  Department  will 
cease  to  be  effective  as  tariffs  under  49 
U.S.C.  41504  and  41510  and  will  be 
canceled  by  operation  of  law.  Pending 
applications  for  filing  and/or 
effectiveness  will  be  dismissed  by 
operation  of  law.  No  new  filings  or 
applications  will  be  permitted  except  as 
provided  under  section  292.11,  above. 

Issued  in  Washingtoo.  D.Q  on  October  18. 
1994. 

Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Axiati^n  and 
International  Affairs. 

IFR  Doc.  94-26211  Filed  10-21-94;  8:45  ami 
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14  CFR  Part  302 

Docltet  No.  49630  Notice  No.  94-19 

RIN  210fr-AC18 

Rules  of  Practice  for  Proceedings 
Concerning  Airport  Fees 

AGENCY:  Department  of  Transportation; 
Office  of  the  Secretary. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  specific  procedural  rules 
under  which  the  Department  of 
Transportation  will  handle  complaints 
by  air  carriers  and  foreign  air  carriers  for 
a  determination  of  the  reasonableness  of 
a  fee  increase  or  newly  established  fee 
imposed  upon  the  carrier  by  the  owner 
or  operator  of  an  airport.  This  notice 
also  proposes  rules  that  would  apply  to 
requests  by  the  owner  or  operator  of  an 
airport  for  such  a  determination.  The 
rulemaking  is  intended  to  respond  to 
the  mandate  in  the  recently  enacted 
Federal  Aviation  Administration 
Authorization  Act  of  1994  requiring  the 
Department  to  issue  regulations 


establishing  procedures  for  acting  upon 
s^ch  complaints  by  air  carriers  and 
requests  by  airport  ovmers  and 
o  lerators. 

D  vrteS:  Comments  on  the  proposed  rule 
a  e  due  November  4, 1994.  Because  the 
s  atute  requires  the  Department  to  issue 
a  final  rule  by  November  21, 1994,  it 

V  ill  be  difficult  or  impossible  to 

o  )nsider  late-filed  comments  or  to 
&  itertain  requests  for  an  extension  of 
e  comment  period. 

RESSES:  Comments  should  be  sent  to 
e  Docket  Clerk,  Docket  No.  49830, 
partment  of  Transportation,  400  7th 

t.  SW.,Roora  4107,  Washington,  DC 
690.  To  facilitated  consideration  of 
e  comments,  we  ask  commenters  to 
e  twelve  copies  of  each  comment.  We 
so  encourage  commenters  who  wish  to 
d^  so  to  submit  comments  to  the 
EJepartment  through  the  Internet;  our 
temet  address  is  dot — 

ets@postmaster.dot.gov.>  Note, 
wever,  that  at  this  time  the 
partment  considers  only  the  paper 
pies  filed  vfith  the  Docket  Clerk  to  be 
e  official  comments.  Comments  will 
b  i  available  for  inspection  at  this 
a  tdress  &t>m  9:00  a.m.  to  5:00  p.m.. 
K  onday  through  Friday.  Commenters 
w  ho  wish  the  Department  to 
acknowledge  the  receipt  of  their 
cemments  should  include  a  stamped. 
s^  if-addressed  postcard  with  their 
o  >mments.  The  Docket  Clerk  will  date- 
si  amp  the  postcard  and  mail  it  back  to 
tl  e  commenter. 

Fl  >R  FURTHER  WFORMATKM  CONTACT: 
R  sbert  Klothe,  Office  of  Regulation  and 
E  iforcement.  Office  of  the  General 
C  junsel.  United  States  Department  of 
T  -ansportation,  400  Seventh  Street, 
S  ,V.,  Washington,  DC  20591,  telephone 
(;  02)  36&-9307. 

S  JPPLEMENTARY  INFORMATION: 

P  rocedural  Background  . 

On  June  9. 1994,  the  Office  of  the 
S  jcretary  of  Transportation  (OST)  and 
tl  e  Federal  Aviation  Administration 
is  sued  two  related  notices  on  the  subject 
o  Federal  policy  on  airport  rates  and 
c  larges.  A  notice  of  proposed  policy 
ei  ititled  "Proposed  Policy  Regarding 
A  irport  Rates  and  Charges"  (Proposed 
P  ilicy)  Usted  and  explained  the 
p  "oposed  Federal  policy  on  the  rates 
a  id  charges  that  an  airport  proprietor 
c  in  charge  to  aeronautical  users  of  the 
a  rport.  (59  FR  29874);  a  supplemental 
n  )tice  concerning  the  proposed  policy 

V  as  issued  on  October  12, 1994  (59  FR 
5  1836).  The  FAA  also  issued  a  notice  of 
p  opcsed  rulemaking  entided  "Rules  of 


'  Our  X.400  e-mail  address  is  G»DOT/S=dockets/ 
q  lI=qmaii/0-hq/p=gov+dotya=altinail/c=us. 


Practice  for  Federally  Assisted  Airports" 
setting  forth  procedures  for  the  filing, 
investigation,  and  adjudication  of 
complaints  against  airports  for  alleged 
violation  of  Federal  requirements  under 
the  Airport  and  Airway  Improvement 
Act  of  1982,  as  amended,  and  the  Anti- 
Head  Tax  Act  provisions  of  the  Federal 
Aviation  Act  (59  FR  29880);  Subpart  J  of 
the  proposed  rule  provided  special 
procedures  for  the  expedited  review  of 
complaints  by  airlines  involving  the  fees 
charged  by  an  airport  proprietor. 

In  brief,  the  special  procedures  in  the 
FAA  proposal  would  have  provided  an 
expedited  formal  investigation  that 
included  an  evidentiary  investigative 
hearing  presided  over  by  a  designated 
FAA  employee.  The  presiding  officer 
would  have  issued  a  report  of 
investigation  to  the  FAA's  Assistant 
Administrator  for  Airports,  generally 
within  90  days  of  the  complaint.  Within 
120  days  of  the  complaint,  the  Assistant 
Administrator  would  have  been 
required  to  issue  an  initial 
determination  of  whether  the  airport  fee 
at  issue  violated  Federal  requirements 
that  fees  be  fair  and  reasonable  and  not 
unjustly  discriminatory.  An  initial 
determination  would  have  been  subject 
to  final  decision  by  the  Administrator  as 
a  result  of  direct  written  appeal  or,  in 
certain  circumstances,  of  appeal  from 
the  initial  decision  of  an  FAA  hearing 
officer  in  an  adjudicatory  hearing 
requested  by  the  respondent. 

The  Federal  Aviation  Authorization  Act 
of  1994 

The  FAA  Authorization  Act  of  1994 
was  signed  into  law  on  August  23, 1994. 
Section  113  of  the  FAA  Authorization 
Act  included  specific  provisions  for  the 
resolution  of  airport-air  carrier  disputes 
concerning  airport  fees.  Section  113  in 
its  entirety  reads  as  follows: 

SEC.  113.  RESOLUTION  OF  AIRPORT-AIK 
CARRIER  DISPUTES  CONCERNING 
AIRPORT  FEES. 

(a)  IN  GENERAL.— Subchapter  I  of  chapter 
471  of  subUtle  Vn  is  amended — 

(1)  by  redesignating  section  47129  (and  any 
references  thereto)  as  section  47131;  and 

(2)  by  inserting  after  section  47128  the 
following  new  section: 

S  47129.  Resolution  of  airport-air  carrier 
disputes  concerning  airport  fees 

(a)  AUTHORITY  TO  REQUEST 
SECRETARY'S  DETERNflNATION.— 

(1)  IN  GENERAL— The  Secretary  of 
Transportation  shall  issue  a  determination  a^> 
to  whether  a  fee  imposed  upon  one  or  more 
air  carriers  (as  defined  in  section  40102  of 
this  subtitle)  by  the  owner  or  operator  of  an 
airport  is  reasonable  if— 

(A)  a  written  request  for  such 
determination  is  filed  with  the  Secretary  by 
such  owner  or  operator  or 
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(B)  a  written  complaint  requesting  such 
determination  is  filed  with  the  Secretary  by 
an  affected  air  carrier  within  60  days  after 
such  carrier  receives  written  notice  of  the 
establishment  or  increase  of  such  fee. 

(2)  CALCULATION  OF  FEE.— A  fee  subject 
to  a  determination  of  reasonableness  under 
this  section  may  be  calculated  pursuant  to 
either  a  compensatory  or  residual  fee 
methodology  or  any  combination  thereof. 

(3)  SECRETARY  NOT  TO  SET  FEE— In 
determining  whether  a  fee  is  reasonable 
under  this  section,  the  Secretary  may  only 
determine  whether  the  fee  is  reasonable  ot 
unreasonable  and  shall  not  set  the  level  of 
the  fee. 

(b)  PROCEDURAL  REGULATIONS.— Not 
later  than  90  days  after  the  date  of  the 
enactment  of  this  section,  the  Secretary  shall 
publish  in  the  Federal  Register  final 
regulations,  policy  statements,  or  guidelines 
establishing — 

(1)  the  procedures  for  acting  upon  any 
written  request  or  complaint  Hied  under 
subsection  (a)(1);  and 

(2)  the  standards  or  guidelines  that  shall  be 
used  by  the  Secretary  in  determining  under 
this  section  whether  an  airport  fee  is 
reasonable. 

(c)  DEaSIONS  BY  SECRETARY.— The 
final  regulations,  policy  statements,  or 
guidelines  required  in  subsection  (b)  shall 
provide  the  following: 

(1)  Not  more  than  120  days  after  an  air 
carrier  files  with  the  Secretary  a  written 
complaint  relating  to  an  airport  fee,  the 
Secretary  shall  issue  a  final  order 
determining  whether  such  fee  is  reasonable. 

(2)  Within  30  days  after  such  complaint  is 
filed  with  the  Secretary,  the  Secretary  shall 
dismiss  the  complaint  if  no  significant 
dispute  exists  or  shall  assign  the  matter  to  an 
administrative  law  judge;  and  thereafter  the 
matter  shall  be  handled  in  accordance  with 
part  302  of  title  14,  Code  of  Federal 
Regulations,  or  as  modified  by  the  Secretary 
to  ensure  an  orderly  disposition  of  the  maRer 
within  the  120-day  period  and  any 
specifically  applicable  provisions  of  this 
section. 

(3)  The  administrative  law  judge  shall 
issue  a  recommended  decision  within  60 
days  after  the  complaint  is  assigned  or  within 
such  shorter  period  as  the  Secretary  may 
specify. 

(4)  If  the  Secretary,  iipon  the  expiration  of 
120  days  after  the  filing  of  the  complaint,  has 
not  issued  a  final  order,  the  decision  of  the 
administrative  law  judge  shall  be  deemed  to 
be  the  final  order  of  the  Secretary. 

(5)  Any  party  to  the  dispute  may  seek 
review  of  a  final  order  of  the  Secretary  under 
this  subsection  in  the  Circuit  Court  of 
Appeals  for  the  District  of  Columbia  Circuit 
or  the  court  of  appeals  In  the  circuit  where 
the  airport  which  gives  rise  to  the  written 
complaint  is  located. 

(6)  Any  findings  of  fact  in  a  final  order  of 
the  Secretary  under  this  subsection,  if 
supported  by  substantial  evidence,  shall  be 
conclusive  if  challenged  in  a  court  pursuant 
to  this  subsection.  No  olfaction  to  such  a 
final  order  shall  Im  considered  by  the  court 
unlets  objection  was  urged  twfore  an 
administrative  law  judge  or  the  Secretary  at 
a  proceeding  under  this  subsection  or,  if  not 


so  urged,  unless  there  were  reasonable 
grounds  for  failure  to  do  so. 

(d)  PAYMENT  UNDER  PROTEST; 
GUARANTEE  OF  AIR  CARRIKR  ACCESS — 

(1)  PAYMENT  UNDER  PROTEST.— 

(A)  IN  GENERAL —Any  fee  increase  or 
newly  established  fee  which  is  the  subject  of 
a  complaint  that  is  not  dismissed  by  the 
Secretary  shall  be  paid  by  the  complainant 
air  carrier  to  the  airport  under  protest 

(B)  REFERRAL  OR  CREDIT.— Any  amounts 
paid  under  this  subsection  by  a  complainant 
air  carrier  to  the  airport  under  protest  shall 
be  subject  to  refund  or  credit  to  the  air  carrier 
in  accordance  with  directions  in  the  final 
order  of  the  Secretary  within  30  days  of  such 
order. 

(C)  ASSURANCE  OF  TIMELY 
REPAYMENT. — In  order  to  assure  the  timely 
repayment,  with  interest,  of  amounts  in 
dispute  determined  not  to  be  reasonable  by 
the  Secretary,  the  airport  shall  obtain  a  letter 
of  credit,  or  surety  bond,  or  other  suitable 
credit  facility,  equal  to  the  amount  in  dispute 
that  is  due  during  the  120^y  period 
established  by  this  section,  plus  interest, 
unless  the  airport  and  the  complainant  air 
carrier  agree  otherwise. 

(D)  DEADLINE.— The  letter  of  credit,  or 
siuety  t)ond,  or  other  suitable  credit  facility 
shall  be  provided  to  the  Secretary  within  20 
days  of  the  filing  of  the  complaint  and  shall 
remain  in  effect  for  30  days  after  the  earlier 
of  120  days  or  the  issuance  of  a  timely  final 
order  by  the  Secretary  determining  whether 
such  fee  is  reasonable. 

(2)  GUARANTEE  OF  AIR  CARRIER 
ACCESS. — Contingent  upon  an  air  carrier's 
compliance  with  the  requirements  of 
paragraph  (1)  and  pending  the  issuance  of  a 
final  order  by  the  Secretary  determining  the 
reasonableness  of  a  fee  that  is  the  subject  of 
a  complaint  filed  under  subsection  (a)(1)(B), 
an  owner  or  operator  of  an  airport  may  not 
deny  an  air  carrier  currently  providing  air 
service  at  the  airport  reasonable  access  to 
airport  facilities  or  service,  or  otherwise 
interfere  with  an  air  carrier's  fmces,  routes, 
or  services,  as  a  meaiu  of  enforcing  the  fee. 

(e)  APPUCABILITY.— This  section  does 
not  apply  to— 

(1)  a  fee  imposed  pursuant  to  a  written 
agreement  with  air  carriers  using  the 
facilities  of  an  airport; 

(2)  a  fee  imposed  pursuant  to  a  financing 
agreement  or  covenant  entered  into  prior  to 
the  date  of  the  enactment  of  this  section;  or 

(3)  any  other  existing  fee  not  in  dispute  as 
of  such  date  of  enactment 

(0  EFFECT  ON  EXISTING 
AGREEMENTS.— Nothing  in  this  section 
shall  adversely  affect — 

(1)  the  rights  of  any  i>arty  under  any 
existing  wrinen  agreement  Iwtween  an  air 
carrier  and  the  owner  or  operator  of  an 
airport;  or 

(2)  the  ability  of  an  airport  to  meet  Its 
obligations  imder  a  financing  agreement,  or 
covenant,  that  is  in  force  as  of  ^  date  of  the 
enactment  of  this  section. 

(g)  DEFINmON.— In  this  section,  the  term 
"fee"  means  any  rate,  rental  charge,  landing 
fee.  or  other  service  charge  for  the  use  of 
airport  facilities. 

(b)  CONFORMING  AMENDMENT.— The 
analysis  to  such  chapter  is  amended — 


(1)  by  striking  "47129"  and  inserting 
"47131":  and 

(2)  by  inserting  after  the  item  relatittf>  to 
section  47128  the  following: 

47129.  Resolution  of  airport-air  carrier 
disputes  concerning  airport  fees. 

Because  of  the  substantial  differences 
between  the  procedures  contemplated 
by  the  FAA  Authorization  Act  and  those 
proposed  by  the  FAA,  the  FAA 
withdrew  its  NPRM  on  September  16, 
1994,  insofar  as  it  applied  to  the 
resolution  of  the  reasonableness  of 
airport  fees  charged  to  air  carriers  (59 
FR  47568).  However,  the  remaining 
procedures  proposed  in  the  FAA  NPRM, 
which  would  apply  to  the  various  other 
kinds  of  complaints  filed  against 
airports  relating  to  Federal 
requirements,  are  not  affected  by  the 
FAA  Authorization  Act.  In  order  to 
permit  additional  time  for  commenters 
to  consider  the  proposal  as  revised,  OST 
and  the  FAA  extended  the  coimnent 
period  to  December  1, 1994.  In  the  same 
notice,  the  FAA  noted  that  OST  and  the 
FAA  were  considering  new  regulations 
to  implement  the  new  law,  and 
intended  to  publish  a  proposed  rule  for 
public  comment  as  soon  as  practicable. 
We  are  today  publishing  that  new 
projposed  rule. 

TTie  statutory  mandates  to  issue  these 
procedural  regulations  and  to  issue  any 
final  orders  in  cases  brought  imder  the 
new  law  are  directed  toward  the 
Secretary  of  Transportation.  For  that 
reason,  the  Office  of  the  Secretary  is 
issuing  this  notice.  Because  of  the  short 
time  available  to  draft  the  proposed 
rule,  however,  the  Secretary  has  not  yet 
determined  whether  to  delegate  this 
function  to  another  official  of  the 
Department,  including  an  Assistant 
Secretary  or  the  FAA  Administrator. 
That  determination  will  be  made  by  the 
time  this  rulemaking  is  completed. 
Regardless  of  the  deciding  official,  the 
final  order  in  a  proceeding  brought 
under  this  Subpart  will  constitute  a 
final  order  of  the  Secretary. 

Summary  of  Regulatory  Approach 

Section  113  of  the  FAA  Authorization 
Act  prescribes  a  clear  basic  procedure 
for  the  hearing  of  an  air  carrier 
complaint  and  issuance  of  a  final  agency 
determination  as  to  whether  an  airport 
fee  is  fair  and  reasonable.  When  applied 
to  a  complaint  by  a  singlie  carrier,  the 
procedure  does  not  present  any 
apparent  conflicts  or  difficulties. 
However,  the  fees  charged  air  carriers  at 
airports  generally  apply  to  a  number  of 
carriers,  and  the  Department  believes 
multiple  complaints  with  respect  to  a 
particular  airport  fee  would  be  more 
likely  than  a  single  complaint  The 
procedures  adopted,  therefore,  must 
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provide  for  the  orderly  disposition  of  all 
the  complaints  concerning  a  particular 
fee  increase. 

Certain  objectives  of  the  required 
procedure  are  clear  and  need  to  be 
considered  in  the  development  of 
implementing  regulations  for  Section 
113.  First,  the  procedure  adopted  must 
prodiice  a  final  determination  about  the 
reasonableness  of  the  fee  within  120 
days  after  a  complaint  is  filed.  Second, 
the  section  guarantees  a  hearing  before 
an  administiativa  law  judge  of  every  air 
carrier  complaint  that  the  Secretary 
finds  to  be  a  significant  dispute. 
Because  the  procedure  requires  a 
hearing  in  accordance  with  14  CFR  Part 
302  before  an  administrative  law  judge, 
the  provisions  of  the  Administrative 
Procedure  Act  apply  to  the  hearing, 
indicating  a  Concessional  intent  that 
the  hearing  and  decisionmaking  involve 
the  use  of  oral  evidentiary  procedures, 
to  the  extent  consistent  with  the 
expedited  time  frame.  Section  113 
specifically  provides  that  the  Secretary 
may  modify  existing  Part  302 
procedures  "to  ensure  an  orderly 
disposition  of  the  matter"  within  the 
120-day  period.  Third,  through  a  surety 
bond  or  similar  security  instrument  that 
the  airport  operator  must  obtain.  Section 
113  is  intended  to  assure  that  funds  are 
available  to  refund  or  credit  disputed 
fees  that  are  paid  by  an  air  carrier  and 
subsequently  found  to  be  unreasonable. 

With  these  objectives  in  mind,  the 
Department  has  considered  three  basic 
approaches  in  developing  this  proposal 
to  Implement  the  statutory  mandate. 
These  are:  (1)  Consider  the  filing  of  each 
complaint  as  a  separate,  unrelated, 
event;  (2)  Consolidate  and  consider  all 
complaints  after  the  end  of  the  " 
statutorily-lmposed  60-day  limit  on 
filing;  and  (3)  Consolidate  all  other 
complaints  as  soon  as  the  first  carrier 
files  a  complaint.  Each  of  these 
approaches  has  both  advantages  and 
disadvantages. 

Of  the  three  approaches,  number  (1)  is 
perhaps  the  simplest  to  describe  and 
understand.  Under  this  approach,  the 
Department  would  decide  each 
complaint  separately,  as  it  arises.  When 
there  are  multiple  complaints  with 
respect  to  the  fees  at  a  particular  airport, 
each  complaint  would  be  evaluated  to 
determine  whether  it  described  a 
significant  dispute,  and,  if  so,  it  would 
be  assigned  for  hearing  before  an 
administrative  law  judge. 

If  numerous  carriers  file  individual 
complaints,  however,  it  is  apparent  that 
this  procedure  would  rapidly  become 
infeasible.  Individual  handling  of 
separate  complaints  would  result  in  the 
assignment  of  complaints  about  the 
same  airport  fee  to  different 


linistrative  law  judges;  separate  and 
iibly  inconsistent  decisions  by 
jrent  judges  would  unfairly  biuden 
th^  airport  proprietor  and  the 
ca  nplainants;  and.  wi\h  each  complaint 
be  ing  set  for  a  separate  hearing,  the 
Department's  resources  could  be  quickly 
o^rwhelmed,  fiiistrating  the  statute's 
piirpose  of  achieving  a  final 
d^ermination  by  the  Secretary  within 
"  days. 

loreover.  some  complainants  might 
|d  themselves  seriously 
idvantaged.  An  example  is  a  case  in 
ich  the  first  complaint  is  filed 
lediately  after  notice  of  the  fee,  and 
second  complaint  is  filed  40  days 
sr.  As  required  by  the  Authorization 
Aot  in  new  section  49  U.S.C 
47|1 29(c)(2),  the  Secretary  would  issue 
an  order  on  the  first  complaint,  defining 
is!  ues  and  assigning  the  case  for 
he  uing.  within  30  days,  i.e.,  before  the 
se(  :ond  complaint  is  filed,  llie  second 
CO  nplaint  may  raise  new  issues  not 
ad  iressed  by  the  first,  but  there  would 
be  insufficient  time  for  amendment  of 
thi  I  order  with  the  120-day  period 
ah  eady  nmning  on  the  first.  In  addition, 
wl  lile  the  Authorization  Act  requires  an 
ail  port  owner  or  operator  to  obtain  a 
su  -ety  bond  within  20  days  after  a 
CO  nplaint  is  filed,  it  makes  no  provision 
foi  requiring  extension  of  that  bond 
be  rond  120  days.  As  a  result,  the  bond 
is  ikely  to  expire  before  the  Secretary 
is!  Lies  a  determination  on  the  later-filing 
ca  rier's  complaint.  (While  in  theory  it 
m  ^t  be  possible  for  an  airport  owner 
or  sperator  to  obtain  a  separate  bond  for 
eai  :h  complaint,  it  does  not  appear  that 
th( !  statute  contemplates  such  a 
re«  uirement.  Instead,  it  speaks  of  a  bond 
to  :over  "the  amount  in  dispute  that  is 
du  e  during  the  120-day  period" 
fol  owing  the  initial  complaint. ) 

'he  first  complaint  would  also  likely 
pr  iceed  to  final  determination  well 
be  ore  the  second.  Since  the  Secretary  is 
CO  npelled  to  issue  a  determination  of 
th   reasonableness  of  the  airport  fee 
wi  hin  120  days,  the  second 
co:  nplainant  might  be  bound  by  the 
de  :ision  in  the  first  case.  In  this 
CO  uiection.  it  should  be  noted  that  the 
FI  A  Authorization  Act  repeatedly 
re  5TS  to  "a  determination"  by  the 
Se  :retary  as  to  "whether  such  fee  is 
rei  sonable."  That  is.  the  statutory 
lai  guage  focuses  on  a  single 
de  ermination  about  reasonableness. 
Ar  juably.  therefore,  if  the  Secretary 
fir  ds  in  the  first  case  that  the  fee  "is 
rei  sonable,"  that  finding  could  bind  all 
ot  er  complaints. 

•  Approach  (2)  addresses  many  of  the 
ab  )ve  concerns.  Under  this  approach, 
thi  Department  would  require  all 
CO  nplaints  to  be  filed  on  the  60th  day 


after  an  airport  has  given  carriers 
written  notice  of  a  new  or  increased  fee, 
that  is,  at  the  end  of  the  period  specified 
by  the  FAA  Authorization  Act.  At  that 
point,  the  Department  would  estabUsh  a 
single  proceeding,  consisting  of  all 
complaints  that  have  been  filed  by  the 
carriers. 

Since  all  complaints  would  be  filed  at 
the  same  time,  they  could  readily  be 
considered  in  a  consoUdated 
proceeding;  any  that  present  significant 
disputes  would  be  assigned  for  hearing 
before  a  single  administrative  law  judge. 
Although  there  might  be  several  parties 
and  more  than  one  issue  to  be  decided, 
this  approach  would  still  be  far  more 
efficient  for  both  the  parties  and  the 
Department.  The  surety  bond  would 
cover  the  entire  period  of  the 
proceeding,  and  would  thus  be  available 
to  ensure  repayment  of  an  unreasonable 
fee  paid  by  any  complaining  carrier. 
There  would  be  no  concern  that  a  late- 
fiUng  carrier  would  be  disadvantaged  in 
comparison  to  a  carrier  that  files  early, 
because  all  complaints  would  be  filed 
simultaneously  at  the  end  of  the  60-day 
period.  (Alternatively,  the  Department 
could  accept  an  earlier-filed  complaint, 
but  hold  it  in  abeyance  until  the  60-day 
period  had  elapsed.)  The  Department 
would  then  proceed  to  issue  a  final 
determination  within  120  days  after  the 
end  of  the  complaint-filing  period. 

Although  this  would  provide  a 
simpler  and  more  manageable  approach 
to  resolving  carrier  complaints,  we  have 
tentatively  rejected  it  as  potentially  not 
in  keeping  with  the  intent  of  the  FAA 
Authorization  Act.  As  noted  above,  one 
clear  statutory  purpose  was  to  provide 
that  complaints  would  be  heard  and 
decided  within  120  days  after  they  are 
filed.  But  by  specifying  that  all 
complaints  are  to  be  filed  at  the  end  of 
the  60-day  period,  a  carrier  that  is  ready 
to  file  at  an  earlier  point  would  not 
receive  a  determination  vkrithin  120  days 
of  that  earUer  date.  In  our  view,  this 
may  not  be  in  accord  with  the  language 
of  the  statute. 

Approach  (3),  which  is  embodied  in 
this  Notice  of  Proposed  Rulemaking, 
also  addresses  many  of  the  di^culties 
presented  by  Approach  (1).  As 
discussed  below,  we  recognize  that  this 
approach  too  presents  some  difficulties, 
and  it  may  not  fiilly  satisfy  everyone. 
However,  given  the  statutory  mandate. 
we  beUeve  it  represents  the  best 
solution  to  the  problems  described 
above. 

As  in  Approach  (1),  the  Department 
would  begin  to  act  on  a  complaint  as 
soon  as  it  is  filed,  which  may  be  any 
time  within  the  60-day  statutory  filing 
limit.  As  provided  by  the  statute,  the 
Secretary  would  issue  a  final 


determination  on  the  reasonableness  of 
the  challenged  fee  within  120  days  after 
the  first  sudi  complaint  is  filed. 
However,  in  order  to  ensiue  that  all 
other  carriers  have  an  opportunity  to 
present  their  own  arguments  during  the 
proceeding,  the  complaining  carrier 
would  be  required  to  serve  a  copy  of  the 
complaint  on  all  other  carriers  serving 
the  airport,  as  well  as  on  the  airport 
owner  or  operator.  Special  service 
procedures,  described  later,  would  be 
required.  Once  the  first  complaint 
(which  may  be  a  joint  complaint  by 
multiple  carriers)  is  filed  and  served, 
any  other  carrier  would  then  have  seven 
calendar  days  to  file  its  own  complaint 
with  respect  to  the  same  airport  fee  or 
fees.  Participation  in  the  proceeding 
following  the  initiating  complaint 
would  thus  be  through  an  answer  to  the 
complaint  or  the  filing  of  a  separate 
complaint  and  participation  in  the 
hearing  before  the  administrative  law 
judge. 

lue  advantages  of  this  approach  are 
essentially  the  same  as  those  of 
Approach  (2).  It  permits  a  consoUdated 
hearing  in  which  to  evaluate  the  fee, 
and  a  simultaneous  decision  on  all 
complaints.  It  gives  effect  to  the 
statutory  intent  to  require  airports  to 
provide  surety  for  the  repayment  of 
improperly  collected  fees.  And  it  avoids 
an  unmanageable  strain  on  the 
Department's  resources,  thus  making 
possible  the  orderly  disposition  of  the 
issues  contemplated  by  the  statute.  In 
addition,  it  accomplishes  these  goals 
without  compromising  the  additional 
goal  of  resolving  disputes  within  120 
days.  All  complaints,  including  those 
filed  after  the  initiating  complaint, 
could  l>e  decided  within  120  days  of  the 
filing  of  the  initial  complaint. 

The  main  disadvantage  of  Approach 
(3).  of  course,  is  that  some  carriers  might 
be  forced  to  file  their  complaints  eariier 
than  they  would  otherwise  choose.  We 
are  particularly  interested  in  having 
commenters  address  whether  or  not  this 
would  be  a  biutlensome  restriction  on 
complainants.  Our  concern  is  that  an 
early  filing  by  even  one  complainant 
could  deprive  other  carriers  of  the 
opportimity  to  use  more  time  to  prepare 
and  coordinate  well-supported 
complaints.  (On  the  other  hand,  we  are 
aware  that  fee  disputes  between  airports 
and  airlines  can  often  be  anticipated, 
and  therefore  it  might  be  that  carriers 
can  be  expected  to  coordinate  with  each 
other  before  any  complaint  is  filed.) 

In  any  event,  having  complaints  that 
are  better  prepared  and  coordinated 
would  assist  the  Department  in 
rendering  a  final  decision  addressing  all 
posnble  issues  relating  to 
reasonableness  within  the  statutory 


time-fiame.  The  Department  therefore 
solicits  comments  on  possible  fiUng 
requirements  that  would  help  ensure 
that  any  complaint  filed  under  this 
subpart  is  well-docvunented  and  fully 
coordinated.  One  such  possibiUty  might 
be  to  require  the  first  carrier  to  file  a 
complaint  about  the  fees  at  a  particular 
airport  to  give  other  carriers  at  least 
seven  days  advance  notice  of  its 
intention  to  file  the  complaint.  Of 
course,  this  approach  would  itself 
present  at  least  one  problem,  namely 
that  carriers  would  be  unable  to  file  a 
complaint  imder  this  subpart  for  the 
first  seven  days  following  imposition  of 
the  fee.  There  may  also  be  potential 
difficulty  in  ascertaining  compliance 
with  an  advance  notice  requirement  and 
in  ensuring  that  it  does  not  unduly 
interfere  with  the  opportunity  to  file  a 
complaint  near  the  end  of  the  60-day 
statutory  limit.  Commenters  are  invited 
to  address  these  issues,  and,  if  they 
support  an  approach  along  these  Unes, 
to  recommend  any  ways  to  avoid  the 
potential  problems. 

For  the  reasons  stated  above,  and 
despite  the  drawback  described,  we 
have  tentatively  concluded  that 
Approach  (3)  is  less  objectionable  than 
either  handling  complaints  individually 
or  allowing  some  early-filed  complaints 
to  remain  unresolved  for  more  than  120 
days.  We  beUeve  the  procedure 
proposed  in  this  notice  would  meet 
substantially  all  of  the  objectives  of 
Section  113.  Nevertheless,  we  are 
interested  both  in  commenters'  views 
about  the  other  two  approaches 
described  and  in  any  suggestions  for  a 
solution  that  we  have  not  yet 
considered.  If  a  plan  is  presented  that  is 
superior  to  our  proposal,  it  may  be 
incorporated  into  the  final  rule  in  this 
proceeding. 

Section-by-Section  Analysis 

Section  302.601     Applicability 

This  section  describes  the  kinds  of 
proceedings  for  which  the  Department 
would  employ  the  expedited  procedures 
contained  in  this  Subpart.  As  required 
by  the  1994  FAA  Authorization  Act. 
complaints  by  air  carriers  would  be 
reviewed  tmder  these  procedural  rules. 
In  addition,  paragraph  (a)  of  proposed 
Section  302.601  states  that  a  comparable 
complaint  brought  by  a  foreign  air 
carrier  would  be  treated  in  the  same 
manner.  This  Subpart  also  contains  the 
procedural  rules  for  reviewing  an 
airport  owner  or  operator's  request  for  a 
determination  of  the  reasonableness  of 
an  airport  fee. 

The  Authorization  Act  requires  the 
Secretary  to  determine  the 
reasonableness  of  an  airport  fee  after  a 


complaint  is  filed  by  "one  or  more  air 
carriers  (as  defined  in  section  40102  of 
this  subtitle)."  Since  the  definition  of 
"air  carrier"  in  49  U.S.C.  Section  40102 
is  hmited  to  "a  citizen  of  the  United 
States  •  •  '"this  rule  could  be  limited 
to  complaints  by  U.S.  airlines.  Howevw. 
as  noted,  the  Department  has  tentatively 
concluded  that  foreign  air  carriers 
should  have  access  to  the  same 
procedures.  The  economic  and  other 
issues  that  enter  into  a  determination  of 
reasonableness  of  an  airport  fee  are  the 
same,  irrespective  of  whether  the 
complainant  is  a  domestic  or  foreign 
carrier.  Accordingly,  if  both  U.S.  and 
foreign  air  carriers  beUeve  an  airport  fee 
increase  is  unreasonable,  they  both  may 
be  expected  to  dispute  it.  The  interests 
of  the  carriers,  the  airport,  and  the 
Department  are  likely  to  be  best  served 
if  the  reasonableness  of  the  fee  can  be 
determined  in  a  single  proceeding.  A 
potential  problem,  however,  arises  from 
the  fact  that  the  procedures  of  proposed 
Subpart  F  are  highly  abbreviated;  by 
statute,  carrier  complaints  are  barred 
unless  they  are  brought  within  60  days 
of  the  airport's  written  notice  of  the  new 
fee  or  fee  increase.  This  requirement 
may  pose  special  problems  for  foreign 
air  carriers.  Accordingly,  we  invite 
comments  from  foreign  air  carriers  as  to 
whether  to  include  their  complaints 
within  this  Subpart. 

Section  302.601(a)  states  that  Subpart 
F  also  appUes  to  a  request  by  an  airport 
owner  or  operator  for  a  determination  of 
the  reasonableness  of  a  fee  it  has 
imposed  on  one  or  more  air  carriers. 
The  FAA  Authorization  Act  requires  the 
Department  to  make  such  a 
determination  when  requested  in 
writing  by  an  airport.  However,  the 
Authorization  Act  does  not  state  any 
time  limits  for  the  Department's  action 
on  the  request. 

This  Subpart  proposes  procedures  for 
handling  airport  requests  for 
determination  that  are  much  the  same  as 
those  for  air  carrier  complaints.  Most 
importantly,  the  Secretary's 
determination  that  a  fee  is  reasonable  or 
unreasonable  will  be  made  within  120 
days.  However,  there  are  a  number  of 
differences  that  derive  from  the  different 
statutory  treatment  of  air  carrier 
complaints  and  airport  requests  for 
determination.  These  will  be  discussed 
in  more  detail  in  connection  with  the 
sections  where  they  apply. 

The  Authorization  Act  requires  the 
Secretary'  to  issue  a  determination  about 
the  reasonableness  of  a  fee  that  has  been 
"imposed"  on  carriers.  Section  601(a) 
provides  that  a  fee  would  be  considered 
to  have  been  imposed  once  the  airport 
owner  or  operator  had  taken  aU  steps 
necessary  under  its  procediu'es  to 
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establish  the  fee.  Airport  owrners  and 
operators  have  different  internal 
procedures,  and  so  the  steps  necessary 
will  vary  from  airport  to  airport. 
However,  as  the  Authorization  Act 
indicates  in  new  Section  47129(a)(1)(B), 
airports  must  always  give  carriers 
written  notice  when  imposing  a  new  or 
increased  fee. 

Because  Subpart  F  would  be  limited 
to  fees  actually  imposed,  the 
Department  does  not  propose  to 
consider  requests  for  advisory  opinions 
about  airport  fiees  that  are  still  under 
consideration  by  the  airport  owner  or 
operator.  In  general,  fee  changes  should 
be  based  on  discussion  between  airports 
and  carriers,  as  they  almost  always  are 
today.  The  procedures  contained  in  this 
Subpart  are  intended  to  resolve 
significant  disputes  when  negotiations 
have  failed. 

On  the  other  hand,  paragraph  (a) 
points  out  that  a  fee  may  be  considered 
to  have  been  imposed  even  if  it  is  not 
yet  being  p^d  by  the  carriers.  For 
example,  if  an  airport  owner  or  operator 
provides  written  notice  on  January  1 
that  a  fee  will  increase  on  February  1, 
an  air  carrier  may  immediately  file  a 
complaint  imder  this  Subpart.  There 
may  even  be  situations  in  which  a 
carrier  would  be  forced  to  bring  any 
complaint  before  it  had  to  pay  the  fee. 
The  Authorization  Act  provides  for 
carrier  complaints  only  for  60  days  after 
the  carrier  receives  the  written  notice.  If 
an  airport  provides  more  than  60  days' 
notice  of  a  fee,  the  filing  period  woiild 
expire  before  the  fee  is  first  collected, 

Paragraph  (b)  of  §  302.601  sets  out  the 
three  limitations  on  applicability 
contained  in  the  Authorization  Act.  The 
Secretary  would  not  entertain 
complaints  about  a  fee  imposed 
pursuant  to  a  written  agreement  with 
carriers  using  the  facilities  of  an  airport; 
a  fee  imposed  pursuant  to  a  financing 
agreement  or  covenant  entered  into 
prior  to  August  23, 1994,  or  any  other 
existing  fee  not  in  dispute  as  of  August 
23, 1994.  August  23, 1994  is  the  date  the 
Authorisation  Act  was  enacted. 

Section  302.603    Complaint  by  an  Air 
Carrier  or  Foreign  Air  Carrier;  Request 
for  Determination  by  an  Airport  Owner 
or  Operator 

This  section  describes  the 
requirements  for  carrier  complaints  and 
airport  requests  for  determination. 
Paragraph  (a)  states  that  both  complaints 
and  requests  would  be  submitted  in 
accordance  tvith  the  usual  technical 
requirements  of  proceedings  under  14 
CFR  Part  302.  (14  CFR  §  302.3  specifies 
such  matters  as  the  number  of  copies  to 
be  filed,  the  size  of  pages  that  may  be 
used,  and  the  filing  address.) 
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'  'he  statutory  language  in  new  49 
U.I  i.e.  section  47129(a]  provides  for  a 
(sii  igle)  determination  of  the 
res  Bonableness  of  an  airport's  disputed 
fee  s.  If  there  were  a  multiplicity  of 
se]  arate  proceedings  with  respect  to  the 
sai  le  airport  fee  or  fees,  it  is  possible 
thi  t  each  case  would  present  only  part 
of  he  information  that  would  be 
rel  jvant  and  necessary  to  the  Secretary's 
de  ermination.  At  worst,  multiple  cases 
C01  lid  lead  to  inconsistent  decisions. 
M(  reover,  both  airports  and  carriers 
wo  uld  be  unnecessarily  burdened  if 
th(  y  had  to  litigate  more  than  one  case 
ab(  lut  a  particular  airport's  fees.  The 
Se  :retary  must  act  rapidly  in  order  to 
res  olve  any  issues  in  a  carrier  complaint 
wi  bin  the  120-day  deadline  imposed  by 
th<  FAA  Authorization  Act. 

Therefore,  to  ensure  an  orderly 
di^osition  of  carrier  complaints, 
pn  posed  §  302.603  would  provide 
pn  cedures  to  ensure  that  the  Secretary 
caj  1  consolidate  all  related  proceedings. 
On  ce  a  carrier  submits  a  complaint 
un  ler  this  Subpart,  other  air  carriers  or 
foi  sign  air  carriers  wishing  to  file  their 
OM  n  complaints  would  have  seven  days 
to  lo  so.  An  airport  owner  or  operator's 
ret  uest  for  determination  would  also 
ha  re  to  be  submitted  no  later  than  seven 
da;  rs  after  a  carrier  complaint.  Of  course, 
as  }rovided  by  the  Authorization  Act, 
all  complaints  woidd  have  to  be 
su  tmitted  within  60  days  of  the  written 
no  ice,  even  if  this  is  less  than  seven 
da  rs  after  the  initial  complaint.  The 
Dq  lartment  proposes  to  apply  the  same 
60  day  limit  to  airport  requests.  The 
sta  tute  did  not  state  any  specific  limit 
on  the  timing  of  airport  requests,  but  fee 
ini  reases  may  not  be  contested  imder 
thi  s  Subpart  after  the  60-day  limit.  Any 
de  :ision  on  an  airport  request  filed  after 
thi  t  date  would  amount  to  a  legally 
m(  ot  advisory  opinion. 

Se  :tion  302.605    Contents  of  Complaint 
or  Request  for  Determination 

m  order  to  ensure  that  all  interested 
parties  have  an  opportunity  to  review 
an  i  respond  to  complaints  and  requests 
foi  determination,  §  302.605  proposes 
tw  3  special  requirements  on  their  filing 
an  i  service.  First,  the  complaint  or 
re(  uest  must  contain  the  filing  party's 
en  ire  position  and  supporting  evidence. 
Tb  e  complaint  or  request  woiild  have  to 
be  accompanied  by  a  brief  explaining 
thi  I  party's  argiunents,  and  any 
su  (porting  exhibits  and  testimony.  In 
orjer  to  clarify  the  nature  of  the  dispute 
and  to  verify  the  timeliness  of  the  filing, 
a  oopy  of  the  airport  owner  or  operator's 
wi^tten  notice  to  the  carrier  would  also 
berequired. 

As  proposed,  a  complaining  carrier 
w4uld  be  required  to  serve  the  airport 


owner  or  operator  and  all  other  air 
carriers  and  foreign  air  carriers  serving 
the  airport  with  a  copy  of  the  complaint, 
brief,  and  all  testimony  and  supporting 
exhibits.  An  airport  owner  or  operator 
requesting  a  determination  would  serve 
all  carriers  at  the  airport.  We  recognize 
that  the  requirement  to  serve  all  carriers 
might  sometimes  be  burdensome. 
Moreover,  many  airports  have  an 
established  airline  committee 
responsible  for  negotiating  airport  fees 
and  charges  with  the  airport  owner  or 
operator.  These  committees  have 
various  titles,  including  Airline 
Properties  Committee,  Airport  Affairs 
Committee,  Airline  Negotiating 
Committee,  and  Airline  Top  Committee. 
Section  302.605  proposes  to  authorize 
service  of  the  complaint  or  request  on 
all  members  of  the  airline  committee  in 
lieu  of  all  carriers  serving  the  airport. 
We  invite  commenters  to  address 
whether  service  on  members  of  these 
committees  would  be  adequate  to 
ensure  that  all  interested  carriers  have 
an  opportunity  to  review  complaints 
and  requests  for  determination;  we  also 
invite  commenters  to  reconmiend  any 
alternative  service  requirements. 

In  addition,  because  proposed 
§  302.603  would  require  any  other 
complaints  or  request  for  determination 
to  be  submitted  within  seven  days  of  the 
first  complaii^t,  ordinary  service  by  first 
class  mail  would  not  be  permitted.  The 
filing  party  would  be  required  to 
accompli^  service  by  hand,  by 
electronic  transmission  (such  as 
facsimile  or  electronic  mail)  or  by 
overnight  express  delivery.  The  filing 
carrier  or  airport  would  also  have  to 
certify  that  the  parties  served  had 
actually  received  the  documents  by  the 
time  they  are  filed  or  would  receive 
them  no  later  than  the  day  of  the  filing. 
The  Department  recognizes  that  these 
additional  service  requirements  might 
pose  a  burden  on  some  parties,  but  we 
think  they  are  necessary  to  make  a 
proper  consolidation  of  all  complaints, 
and  thus  to  an  orderly  disposition  of  the 
fee  or  fees  in  dispute. 

Finally,  the  fihng  carrier  or  airport 
would  also  be  required  to  certify  that  it 
had  previously  attempted  to  resolve  the 
fee  dispute  directly.  We  believe  this 
requirement  is  necessary  to  facilitate  our 
statutorily-required  decision  about 
whether  a  significant  dispute  exists.  If 
attempts  at  direct  resolution  have  Sedled, 
that  would  be  some  indication,  athough 
not  necessarily  proof,  that  there  is  a 
signifiant  dispute.  We  do  not,  however, 
intend  to  evaluate  the  amount  or 
adequacy  of  any  efforts  at  a  direct 
resolution  of  the  dispute.  We  ask  only 
that  an  attempt  be  made  before  the 
complaint  or  request  is  submitted. 


Section  302.607    Answers  to  a 
Complaint  or  Request  for  Determination 

When  a  complaint  is  filed  under  this 
Subpart,  §  302.607  would  provide  that 
the  airport  owner  or  operator  and  any 
other  air  carrier  or  foreign  air  carrier 
serving  the  airport  may  file  an  answer 
to  the  complaint.  In  the  case  of  an 
airport  request  for  determination,  any 
carrier  serving  the  airport  would  be 
authorized  to  file  an  answer. 
Procedurally,  answers  would  be  filed  in 
the  same  maimer  as  described  above  for 
complaints.  The  answer  would  consist 
of  a  single  submission  including  all  the 
answering  party's  responsive  arguments, 
testimony  and  exhibits.  The  answering 
ptuly  would  be  required  to  serve  the 
carrier  filing  the  complaint  or  airport 
owner  or  operator  requesting  the 
determination  by  hand,  by  electronic 
transmission,  or  by  overnight  express 
delivery.  The  answering  party  would 
have  to  certify  that  the  answer  and 
accompanying  docimients  would  be 
received  no  later  than  the  day  the 
answer  is  due.  Section  302.607  does  not 
propose  to  require  answers  to  be  serx'ed 
on  other  carriers. 

Under  the  proposal,  answers  would 
be  due  seven  calendar  days  after  the 
complaint  or  request  for  determination 
is  filed.  In  the  case  of  carrier 
complaints,  this  is  the  same  day  on 
which  other  carriers  would  be  required 
to  file  any  other  complaint  with  respect 
to  the  same  airport  fee  or  fees. 
Therefore,  upon  receiving  a  copy  of  a 
complaint  filed  by  another  carrier,  an  air 
carrier  or  foreign  air  carrier  could  file  its 
own  complaint  or  an  answer  to  the  first 
complaint.  The  proposed  rules  would 
not  prohibit  a  carrier  from  filing  both  an 
answer  and  a  complaint,  but  the 
Department  encourages  all  parties  to 
avoid  filing  unnecessarily  duplicative 
documents.  It  should  be  noted  that  any 
additional  complaints  filed  are  also 
subject  to  an  answer  under  §  302.607; 
any  such  answer  would  be  due  seven 
calendar  days  after  the  complaint,  or  a 
total  of  14  days  after  the  initial 
complaint. 

Section  302.609    Replies 

Only  the  carrier  originating  a 
complaint  or  the  airport  originating  a 
request  for  determination  would  be 
authorized  to  file  a  reply.  The 
complaining  air  carrier  or  foreign  air 
carrier  could  reply  to  an  answer  to  the 
complaint,  and  the  airport  owner  or 
operator  could  reply  to  an  answer  to  the 
request  for  determination.  In  both  cases, 
the  reply  would  be  due  two  calendar 
days  after  answers  are  filed.  Replies  by 
any  other  party  would  generally  not  be 
accepted,  nor  would  fiurther  responsive 


pleadings.  Such  dociunents  are 
governed  by  the  requirements  of 
Subpart  A  of  14  CFR  Part  302.  Because 
of  the  short  deadline  proposed  for  filing 
replies  and  the  fact  that  the  Department 
does  not  anticipate  accepting  further 
pleadings,  proposed  §  302.609  does  not 
contain  the  special  service  requirements 
(hand,  electronic,  or  overnight  delivery, 
with  service  completed  by  the  day  of 
filing)  proposed  for  initial  pleadings  and 
answers.  Ordinary  service  as  provided 
by  14  CFR  §  302.8  (including  service  by 
mail)  would  still  be  required. 
Commenters  are  invited  to  address 
whether  there  is  a  need  for  additional 
service  requirements  for  replies. 

Section  302.61 1     Review  of  Complaints 

This  section  provides  for  a 
preliminary  evaluation  by  the  Secretary 
to  determine  whether  a  carrier's 
complaint  is  subject  to  review  under 
Subpart  F.  Unless  a  significant  dispute 
exists,  the  FAA  Authorization  Act 
requires  the  Secretary  to  dismiss  any 
complaint  within  30  days  after  it  is 
filed;  when  there  is  a  significant 
dispute,  the  matter  must  be  referred  to 
an  administrative  law  judge  within  that 
time. 

Accordingly,  paragraph  (a)  of 
§  302.611  proposes  that  the  Secretary 
will  determine  whether  a  significant 
dispute  exists  and  whether  the 
complaint  meets  the  procedural 
requirements  of  Subpart  F  within  30 
days  after  the  complaint  is  filed.  If  the 
Secretary  determines  that  there  is  no 
significant  dispute,  the  order  dismissing 
the  complaint  would  include  an 
explanation  of  the  reasons  for  that 
determination.  If  the  Secretary 
determines  that  the  complaint  does  not 
meet  the  procedural  recjuirements  of 
this  Subpart  (for  example,  the  complaint 
was  not  properly  served  on  the  airport 
owner  or  operator),  the  Secretary  would 
dismiss  the  complaint  without 
prejudice.  In  this  case,  the  order  would 
explain  any  conditions  necessary  for  the 
complaint  to  be  re-filed. 

Assuming,  however,  that  the 
complaint  raises  a  significant  dispute 
and  meets  the  procedural  requirements, 
the  Secretary  would  issue  an  instituting 
order  consolidating  all  complaints  and 
any  request  for  determination,  and 
assigning  the  consolidated  case  to  an 
administrative  law  judge.  The 
instituting  order  would  describe  the 
issues  to  be  considered  and  the  parties 
that  will  participate  in  the  hearing.  For 
example,  the  Secretary  could  determine 
that  some  of  the  matters  raised  in  a 
complaint  do  not  raise  a  significant 
dispute,  in  which  case  the  instituting 
order  would  limit  the  scope  of  the 
proceeding.  The  instituting  order  could 


similarly  place  limits  on  the  parties, 
such  as  by  excluding  a  complainant  that 
is  not  an  air  carrier  or  foreign  air  carrier. 
The  order  would  state  when  the 
administrative  law  judge  would  be 
required  to  issue  a  recommended 
decision  (60  days  after  the  instituting 
order,  unless  the  order  specifies  a 
shorter  period). 

Section  302.613    Review  of  Requests  for 
Determination 

Proposed  §  302.613  provides  that  an 
airport  owner  or  operator's  request  for 
determination  of  the  reasonableness  of 
an  airport  fee  would  generally  lie 
handled  in  the  same  manner  as  a  carrier 
complaint.  Within  30  days  after  the 
airport's  request  is  filed,  the  Secretary 
would  determine  whether  there  is  a 
significant  dispute  and  whether  the 
procedural  requirements  of  the  Subpart 
have  been  met.  Properly  submitted 
requests  raising  a  significant  dispute 
would  be  assigned  to  an  administrative 
law  judge,  with  appropriate  guidelines 
on  the  scope  of  the  issues  and  the 
parties  to  participate.  If  there  is  a 
procedural  deficiency,  the  request 
would  be  dismissed  without  prejudice, 
and  the  order  of  dismissal  will  set  forth 
the  terms  and  conditions  under  which 
a  revised  request  could  be  filed. 

However,  the  FAA  Authorization  Act 
does  not  appear  to  permit  the  Secretary 
to  dismiss  an  airport  owner  or  operator's 
requests  for  determination  on  the  basis 
that  it  does  not  raise  a  significant  issue. 
As  noted  above  in  §  302.613,  when  an 
air  carrier  files  a  complaint,  the  statute 
states  that  "the  Secretary  shall  dismiss 
the  complaint  if  no  significant  dispute 
exists."  With  respect  to  a  request  by  an 
airport  owner  or  operator,  however,  the 
statute  provides  only  that  the  Secretary 
"shall  issue  a  determination  as  to 
whether  a  fee  imposed  upon  one  or 
more  air  carriers  •  *  *  is  reasonable 
•  *  •  a  written  request  for  such 
determination  is  filed  with  the  Secretary 
by  such  owner  or  operator." 

Accordingly,  section  302.613  does  not 
propose  to  dismiss  airport  requests  that 
do  not  present  a  significant  dispute. 
Instead,  the  Secretary  would  generally 
issue  a  final  order  determining  whether 
the  fee  is  reasonable.  This  would 
sometimes  occur  without  additional 
procedures,  but  the  Secretary  would 
retain  discretion  to  determine  in  a 
particular  case  that  additional 
procedures  are  necessary. 

Section  302.615    Decision  by 
Administrative  Law  Judge 

This  proposed  section  merely  restates 
the  requirement  of  the  FAA 
Authorization  Act  that  the 
administrative  law  judge  must  issue  a 
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recommended  decision  within  60  days 
after  the  case  is  assigned  by  the 
Secretary  for  hearing.  As  permitted  by 
the  statute,  this  section  also  states  that 
the  Secretary  may  specify  a  shorter 
period  for  the  recommended  decision. 

Section  302.61 7    Petitions  for 
Discretionary  Review 

Any  party  to  the  proceeding  could  file 
a  petition  for  discretionary  review  of  the 
administrative  law  judge's  decision 
within  five  days  after  the  recommended 
decision  is  served.  The  petitioner  would 
serve  all  parties.  As  with  other 
doamients  under  this  Subpart,  service 
would  be  by  hand,  electronic 
transmission  or  overnight  express 
delivery,  and  the  petition  would  have  to 
certify  that  all  parties  had  fpceived  the 
petition  or  would  receive  it  by  the  date 
of  filing.  Petitions  would  be  limited  to 
20  pages  in  length,  as  provided  in  14 
CFR  302.28(a). 

Any  other  party  could  then  submit  an 
answer,  which  would  be  due  four  days 
after  the  petition  is  filed.  Under  14  CFR 
§  302.28Q>),  answers  to  petitions  would 
be  limited  to  15  pages. 

Section  30Z.619    Completion  of 
Proceeding 

This  section  sets  out  the  completion 
dates  for  proceedings  conducted  under 
this  Subpart. 

Paragraph  (a)  states  that  the  Secretary 
will  issue  a  final  order  determining 
whether  the  disputed  fee  is  reasonable 
within  120  days  after  the  filing  of  a 
complaint  by  an  air  carrier  or  foreign  air 
carrier,  unless  the  complaint  is 
dismissed  as  provided  in  proposed 
§  302.611.  This  is  the  time  limit  for 
resolving  air  carrier  complaints  set  forth 
in  the  FAA  Authorization  Act. 

Paragraphs  (b)  and  (c)  address 
proceedings  involving  requests  for 
determination  by  airport  owners  and- 
operators.  Although  the  FAA 
Authorization  Act  does  not  impose  a 
time  limit  on  such  requests,  §  302.619 
proposes  a  120-day  limit  on  these 
proceedings  as  well.  When  an  airport 
has  filed  a  request  for  determination  but 
there  are  no  carrier  complaints  with 
respect  to  the  same  fee,  paragraph  (b) 
states  that  the  Secretary  would  issue  a 
final  order  within  120  days  of  the 
request.  However,  as  noted  in  Section 
302.613,  the  Department  proposes  to 
consolidate  proceedings  concerning  the 
same  airport  fee  or  fees  that  are  the 
subject  of  both  a  carrier  complaint  and 
an  airport  request  for  determination.  In 
this  situation,  paragraph  (c)  provides 
that  the  timetable  for  resolving  carrier 
complaints  would  control.  TTius,  if  a 
carrier  complaint  is  filed  before  the 
airport  request,  the  Department  would 
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is  iue  a  final  order  in  the  consolidated 
pioceeding  in  less  than  120  days  after 
the  airport's  request  for  determination. 
Ifpne  or  more  carriers  file  a  complaint 
ai^er  the  airport  request,  the  120-day 
period  would  begin  on  the  day  the  first 

ier  complaint  is  filed. 

'lere  are  two  reasons  for  proposing  to 
lei  the  fiiing  of  a  carrier  complaint 
determine  &e  time  for  issuing  a  final 
onler.  Most  important,  the 
Atithorization  Act  mandates  a  120-day 
resolution  with  respect  to  carrier 
CO  mplaints.  An  airport's  subsequent 
re  luest  for  determination  cannot  extend 
th  s  period.  Moreover,  even  when  the 
airport's  request  is  the  first  document 
fited  in  the  proceeding,  a  complaint  by 
I  air  carrier  may  raise  new  and     ~ 

lificant  issues.  It  is  likely  that  the 

>lution  of  these  issues  will  take  most 
orlall  of  the  time  permitted  by  the 
ABthorization  Act. 

siction  302.621    Final  Order 

Section  302.621  would  provide  for  the 
issuance  of  a  final  order  by  the  Secretary 
when  a  proceeding  brought  imder  this 
Siibpart,  whether  by  complaint  or 
reguest  for  determination,  is  ripe  for 
ddcision.  The  Secretary  would  issue  a 
written  order  containing  his  or  her 
determination  as  to  whether  or  not  the 
dik)uted  airport  fee  is  reasonable. 

^ection  302.621  proposes  that  the 
orper  would  set  out  the  reasoning 
uijderlying  the  Secretary's 
determination,  and,  if  a  fee  is 
determined  to  be  unreasonable,  the 
ier  would  provide  for  a  refund  or 
dit  of  the  unreasonable  charge.  The 
ict  terms  imder  which  the  refund  or 
dit  would  be  ordered  would  vary 
the  particular  circimistances  of 
ea  Jh  case,  but  the  Department  intends  to 
en  sure  prompt  action.  The  FAA 
Authorization  Act.  in  new  49  U.S.C 
Section  47129(a)(3),  limits  the 
Se  sretary's  order  to  determining 
ret  isonableness,  and  the  order  would  not 
se  the  level  of  the  fee. 

rhe  Department  anticipates  that  the 
Se  :retary  will  issue  all  final  orders; 
H<  wever,  the  FAA  Authorization  Act 
ex  jressly  provides  that  the 
ad  ninistrative  law  judge's  decision  will 
be  deemed  the  final  order  of  the 
Se  :retary,  if  the  Secretary  fails  to  issue 
an  order  within  120  days  after  a 
CO  nplaint  is  filed.  This  requirement  is 
reflected  in  Section  302.621(c).  The 
Authorization  Act  imposes  this 
requirement  only  with  respect  to 
COTQplaints  by  air  carriers.  Therefore, 
wl  lile  the  Department  intends  to  resolve 
ail  port  requests  for  determination 
wi  thin  120  days  after  they  are  filed, 
Se  :tion  302.621  does  not  contain  any 
pr  >vision  for  automatic  adoption  of  the 
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administrative  law  judge's  decision.  Of 
course,  when  an  airport  request  is 
considered  in  a  consolidated  proceeding 
along  with  a  carrier  complaint,  the 
airport  request  will  be  processed  imder 
the  same  schedule  as  the  complaint. 

Regulatfuy  Evaluation  Summary 

This  NPRM  proposes  the  adoption  of 
new  procedures  for  the  filing  and 
adjudication  of  complaints  by  air 
carriers  and  foreign  air  carriers  alleging 
that  an  airport  has  imposed  an 
unreasonable  fee  or  charge  on  the 
complaining  carrier.  It  also  proposes 
corresponding  procedures  imder  which 
an  aiport  owner  or  operator  may  request 
and  receive  a  determination  of  the 
reasonableness  of  a  fee  or  charge  it  has 
imposed  on  one  or  more  air  carriers  or 
foreign  air  carriers.  The  new  procedures 
would  be  substituted  for  existing 
procedures  under  14  CFR  Part  13,  and 
impose  no  new  substantive 
requirements  on  either  carriers  or 
airports.  Accordingly,  the  Department 
tentatively  concludes  that  the  economic 
impact  of  the  proposed  rule  would  be 
minimal  and  that  further  calculation  of 
the  economic  effects  is  not  warranted. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
imnecessarily  or  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
This  proposal  contains  procedural 
requirements  for  processing  carrier 
complaints  and  airport  requests.  The 
Departnoent  concludes  that  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Implications 

The  regulations  proposed  in  this 
NPRM  would  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federafism  Assessment 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requirements  that 
require  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 


Paperwork  Reduction  Act  of  1980  (44 
tl.S.C.  3507  etseq). 

Condusioo 

Although  the  Department  has 
concluded  that  the  economic  effects  of 
this  proposal  are  minimal,  the  proposal 
is  considered  significant  under 
Executive  Order  12866  because  of  the 
public  interest  in  this  rulemaking.  The 
Department  certifies  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  proposal  is 
considered  significant  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1978). 

The  Proposed  Amendments 

Accordingly,  the  Department  of 
Transportation  proposes  to  adopt  a  new 
Subpart  F  to  amend  14  CFR  part  302  as 
follows: 

1.  The  authority  citation  for  14  CFR 
Part  302  is  revised  to  read: 

Authority:  5  U.S.C  551  et  »eq.,  39  U.S.C 
5402:  42  U.S.C  4321,  49  U.S.C  40101. 
40102. 40113. 40114.  Chapters  411-415. 
41702,  41705.  41706.  41901.  41907,  41909, 
41910, 42111, 46301.  46302,  46303,  46105. 
47129. 

2.  A  new  Subpart  F  is  added  to  14 
CFR  Part  302  to  read  as  follows: 

PART  302— RULES  OF  PRACTICE  IN 
PROCEEDINGS 

Sulipart  F— RulM  AppKcaM*  to 
ProoMdings  Concerning  Airport  Fees 

Sec. 

302.601     Applicability  of  this  subpart. 

302.603    Complaint  by  an  air  carrier  or 

foreign  air  canier,  request  for 

detennination  by  an  airport  owner  or 

operator. 
302.605    Contents  of  complaint  or  request 

for  determination. 
302.607    Answers  to  a  complaint  or  request 

for  determination. 
302.609    Replies. 
302.611    Review  of  complaints. 
302.613    Review  of  requests  for 

detefmination. 
302.615    Decision  by  administrative  law 

judge. 
302.itl7    Petitioos  for  discretionary  review. 
302.619    Completion  of  proceedings. 
302.621    Final  order. 

Sut>part  F— Rules  Applicable  to 
Proceedings  Concerning  Airport  Fees 

§302401    ApplicaMUtyortMsaubpart 

(a)  This  subpart  contains  the  specific 
rules  that  apply  to  a  complaint  filed  by 
one  or  more  air  carriers  or  foreign  air 
carriers,  pursuant  to  49  U.S.C.  Section 
47129(a).  for  a  determination  of  the 
reasonableness  of  a  fee  increase  or  a 


newly  established  fee  imposed  upon  the 
air  carrier  or  foreign  air  carrier  by  the 
owner  or  operator  of  an  airport.  This 
subpart  also  applies  to  requests  by  the 
owner  or  operator  of  an  airport  for  such 
a  determination.  An  airport  owner  or 
operator  has  imposed  a  fee  on  an  air 
carrier  or  foreign  air  carrier  when  it  has 
taken  all  steps  necessary  under  its 
procedures  to  establish  the  fee,  whether 
or  not  the  fee  is  being  collected  or 
carriers  are  currently  required  to  pay  it. 
(b)  This  subpart  does  not  apply  to— 

(1)  a  fee  imposed  pursuant  to  a 
written  agreement  with  air  carriers  or 
foreign  air  carries  using  the  facilities  of 
an  airport; 

(2)  a  fee  imposed  pursuimt  to  a 
financing  agreement  or  covenant 
entered  into  prior  to  August  23. 1994  or 

(3)  any  other  existing  fee  not  in 
dispute  as  of  August  23. 1994. 

§302.603    Complaint  by  an  air  carrier  or 
foreign  air  canier;  request  for  determination 
by  an  airport  owner  or  operator. 

(a)  Any  air  carrier  or  foreign  air  carrier 
may  file  a  complaint  with  the  Secretary 
for  a  determination  as  to  the 
reasonableness  of  any  fee  imposed  on 
the  carrier  by  the  owner  or  operator  of 
an  airport  Any  airport  owner  or 
operator  may  also  request  such  a 
detennination  with  respect  to  a  fee  it 
has  imposed  on  one  or  more  air  carriers. 
The  complaint  or  request  for 
determination  shall  conform  to  the 
requirements  of  this  subpart  and  14  CFR 
302.3  concerning  the  form  and  filing  of 
documents. 

(b)  If  an  air  carrier  a-  foreign  air 
carrier  has  previously  filed  a  complaint 
with  respect  to  the  same  airport  fee  or 
fees,  any  complaint  by  another  carrier 
and  any  airport  request  for 
determination  shall  be  filed  no  later 
than  7  calendar  days  following  the 
initial  complaint  In  addition,  all 
complaints  or  requests  for 
determination  must  be  filed  on  or  before 
the  60th  day  alter  the  carrier  receives 
written  notice  of  the  estabUshment  or 
increase  of  the  fee. 

(c)  To  ensure  an  orderly  disposition  of 
the  matter,  all  complaints  and  any 
request  for  determination  filed  with 
respect  to  the  same  airport  fee  or  fees 
will,  as  provided  in  §§  302.611  and 
302.613.  be  considered  in  a 
consolidated  proceeding. 

§302.605    Contents  of  complaint  or 
request  for  determination. 

(a)  The  complaint  or  request  for 
determination  shall  set  forth  the  entire 
grotmds  for  requesting  a  determination 
of  the  reasonableness  of  the  airport  fee. 
The  complaint  or  request  shall  include 
a  copy  of  the  airport  owner  or  operator's 


written  notice  to  the  carrier  of  the 
imposition  of  the  fee.  a  statement  of 
position  with  a  brief,  and  all  supporting 
testimony  and  exhibits  on  which  the 
filing  party  intends  to  rely.  In  Ueu  of 
submitting  duplicative  exhibits  or 
testimony,  the  filing  party  may 
incorporate  by  reference  testimony  and 
exhibits  already  filed  in  the  same 
proceeding. 

(b)  When  a  carrier  files  a  complaint, 
it  must  also  submit  the  following 
certifications: 

(1)  The  carrier  has  served  the 
complaint,  brief,  and  all  supporting 
testimony  and  exhibits  on  the  airport 
owner  or  operator  and  all  other  air 
carriers  and  foreign  air  carriers  serving 
the  airport  by  hand,  by  electronic 
transmission,  or  by  overnight  express 
delivery.  (At  airports  with  a  committee 
of  carriers  responsible  for  negotiating 
airport  fees  and  charges,  the 
complaining  carrier  may  instead  serve 
all  members  of  that  committee  and  the 
airport  owner  and  operator); 

(2)  The'parties  ser\'ed  have  received 
the  complaint,  brief,  and  all  supporting 
testimony  and  exhibits  or  will  receive 
them  no  later  than  the  date  the 
complaint  is  filed;  and 

(3)  The  carrier  has  previously 
attempted  to  resolve  the  dispute  directly 
with  the  airport  owner  or  operator. 

(c)  When  an  airport  owner  or  operator 
files  a  request  for  determination,  it  must 
also  submit  the  following  certifications: 

(1)  The  airport  owner  or  operator  has 
served  the  request,  brief,  and  all 
supporting  testimony  and  exhibits  on  all 
air  carriers  and  foreign  air  carriers 
serving  the  airport  by  hand,  by 
electronic  transmission,  or  by  overnight 
express  deUvery.  (At  airports  with  a 
committee  of  carriers  responsible  for 
negotiating  airport  fees  and  charges,  the 
complaining  carrier  may  instead  serve 
all  members  of  that  committee.); 

(2)  The  carriers  served  have  received 
the  request,  brief,  and  all  supporting 
testimony  and  exhibits  or  will  receive 
them  no  later  than  the  date  the  request 
is  filed:  and 

(3J  The  airport  owner  or  operator  has 
previously  attempted  to  resolve  the 
dispute  directly  with  the  carriers. 


§302.607    Ani 

!4or 


to  a  complaint  or 


(a)  (1)  When  an  air  carrier  or  foreign 
air  carrier  files  a  complaint  under  this 
subpart,  the  owner  or  operator  of  an 
airport  and  any  other  air  carrier  or 
foreign  air  carrier  servii^  the  airport 
may  file  an  answer  to  the  complaint  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(2)  When  the  owner  or  operator  of  an 
airport  files  a  request  for  determination 
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of  the  reasonableness  of  a  fee  it  has 
imposed,  any  air  carrier  or  foreign  air 
carrier  serving  the  airport  may  file  an 
answer  to  the  request. 

(b)  The  answer  to  a  complaint  or 
request  for  determination  shall  set  forth 
the  answering  party's  entire  response. 
The  answer  shall  include  a  statement  of 
position  with  a  brief  and  any  supporting 
testimony  and  exhibits  on  which  the 
answering  party  intends  to  rely.  In  lieu 
of  submitting  duplicative  exhibits  or 
testimony,  the  filing  party  may 
incorporate  by  reference  testimony  and 
exhibits  already  filed  in  the  same 
proceeding. 

(c)  Answers  to  a  complaint  or  request 
for  determination  shall  be  filed  no  later 
than  seven  calendar  days  after  the  filing 
date  of  the  complaint. 

(d)  The  answering  party  must  also 
submit  the  following  certifications: 

(1)  The  answering  party  has  served 
the  answer,  brief,  and  all  supporting 
testimony  and  exhibits  by  hand,  by 
electronic  transmission,  or  by  overnight 
express  delivery  on  the  carrier  filing  the 
complaint  or  the  airport  owner  or 
operator  requesting  the  determination; 
and 

(2)  The  parties  served  have  received 
the  answer  and  exhibits  or  will  receive 
them  no  later  than  the  filing  date  of  the 
answer. 

1302.609    Replies. 

(a)  The  carrier  submitting  a  complaint 
may  file  a  reply  to  any  or  all  of  the 
answers  to  the  complaint.  The  airport 
owner  or  operator  submitting  a  request 
for  determination  may  file  a  reply  to  any 
or  all  of  the  answers  to  the  request  for 
determination. 

(b)  The  reply  shall  be  limited  to  new 
matters  raised  in  the  answers.  It  shall 
constitute  the  replying  party's  entire 
response  to  the  answers.  It  shall  be  in 
the  form  of  a  reply  brief  and  may 
include  supporting  testimony  and 
exhibits  responsive  to  new  matters 
raised  in  the  answers.  In  lieu  of 
submitting  duplicative  exhibits  or 
testimony,  the  replying  party  may 
incorporate  by  reference  testimony  and 
exhibits  already  filed  in  the  same 
proceeding. 

(c)  The  reply  shall  be  filed  no  later 
than  two  calendar  days  after  answers  are 
filed. 

(d)  The  carrier  or  airport  owner  or 
operator  submitting  the  reply  must 
certify  that  it  has  served  the  reply  and 
all  supporting  testimony  and  exhibits  on 
the  party  or  parties  submitting  the 
answer  to  which  the  reply  is  directed. 

i  302.61 1    Review  of  complaints. 

(a)  Within  30  days  after  a  complaint 
is  filed  under  this  subpart,  the  Secretary 
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wll  determine  whether  the  complaint 
mtets  the  procedural  requirements  of 
this  subpart  and  whether  a  significant 
dispute  exists,  and  take  appropriate 
aqion  pursuant  to  paragraph  ^),  (c),  or 
(d|  of  this  section, 
(b)  If  the  Secretary  determines  that  a 
lificant  dispute  exists,  he  or  she  will 
ie  an  instituting  order  assigning  the 
iplaint  for  hearing  before  an 
adininistrative  law  judge.  The 
instituting  order  will  estabfish  the  scope 
of  (he  issues  to  be  considered  and  the 
pr  x:edures  to  be  employed  and  will 
in  licate  the  parties  taparticipate  in  the 
he  iring.  The  instituting  order  will 
CO  isolidate  into  a  single  proceeding  all 
CO  nplaints  and  any  request  for 
de  termination  with  respect  to  the  fee  or 
fe<  s  in  dispute. 

c)  The  Secretary  will  dismiss  any 
CO  nplaint  if  he  or  she  finds  that  no 
si]  nificant  dispute  exists.  The  order 

di  imissing  the  complaint  vnll  contain  a 
CO  icise  explanation  of  the  reasons  for 
th  !  determination  that  the  dispute  is  not 
si(  nificant. 

d)  If  the  Secretary  determines  that  the 
CO  nplaint  does  not  meet  the  procedural 
rei  [uirements  of  this  subpart,  the 

CO  nplaint  will  be  dismissed  without 
pr  jjudice  to  filing  a  new  complaint.  The 
or  ler  of  the  Secretary  will  set  forth  the 
tei  ms  and  conditions  under  which  a 
re  rised  complaint  may  be  filed. 

§  i  02.61 3    Review  of  requests  for 
d6  termination. 

a)  Following  review  of  the  pleadings 
an  d  exhibits  filed  in  connection  with  an 
ai  port  owner  or  operator's  request  for 
de  termination  of  the  reasonableness  of  a 
fe  ^  the  Secretary  will  determine 

w  lether  the  request  meets  the 

pi  x;edural  requirements  of  this  subpart 

an  d  whether  a  significant  dispute  exists. 

b)  If  the  Secretary  determines  that  a 
si  nificant  dispute  exists,  he  or  she  will 
is  ue  an  instituting  order  assigning  the 
re  }uest  for  hearing  before  an 

ac  ministrative  law  judge.  The 

in  itituting  order  will  establish  the  scope 

of  the  issues  to  be  considered  and  the 

pi  x:edures  to  be  employed  and  will 

in  licate  the  parties  to  participate  in  the 

hearing.  The  instituting  order  will 

cdnsulidate  into  a  single  proceeding  all 

cc  mpiaints  and  any  request  for 

d«  termination  with  respect  to  the  fee  or 

fe  !s  in  dispute. 

c)  If  the  Secretary  finds  that  the 

re  ]uest  for  determination  presents  no 
si  ;nificant  dispute,  the  Secretary  will 
ei  her  issue  a  final  order  as  provided  in 
§ ;  02.621  of  this  subpart  or  set  forth  the 
sc  ledule  for  any  additional  procedures 
re  ]uired  to  complete  the  proceeding. 
T  le  determination  will  be  issued  within 


1 20  days  after  the  filing  of  the  request 
by  the  airport  owner  or  operator. 

(d)  If  the  Secretary  determines  that  the 
request  does  not  meet  the  procedural 
requirements  of  this  subpart,  the  request 
for  determination  will  be  dismissed 
without  prejudice  to  filing  a  new 
request.  The  order  of  the  Secretary  will 
set  forth  the  terms  and  conditions  under 
which  a  revised  request  may  be  filed. 

S  302.61 5    Decision  by  administrative  law 
Judge. 

The  administrative  law  judge  shall 
issue  a  decision  recommending  a 
disposition  of  a  complaint  or  request  for 
determination  within  60  days  after  the 
date  of  the  instituting  order,  unless  a 
shorter  period  is  specified  by  the 
Secretary. 

$302,617    Petitions  for  discretionary 
review. 

(a)  Within  5  calendar  days  after 
service  of  a  decision  by  an 
administrative  law  judge,  any  party  may 
file  with  the  Secretary  a  petition  for 
discretionary  review  of  the 
administrative  law  judge's  decision. 

(b)  Petitions  for  discretionary  review 
shall  comply  with  14  CFR  302.28(a). 
The  petitioner  must  also  submit  the 
following  certifications: 

(1)  The  petitioner  has  served  the 
petition  by  hand,  by  electronic 
transmission,  or  by  overnight  express 
delivery  on  all  parties  to  the  proceeding; 
and 

(2)  The  parties  served  have  received 
the  petition  or  will  receive  it  no  later 
than  the  date  the  petition  is  filed. 

(c)  Any  party  may  file  an  answer  in 
support  of  or  in  opposition  to  any 
petition  for  discretionary  review.  The 
answer  shall  be  filed  within  4  calendar 
days  after  service  of  the  petition  for 
discretionary  review.  The  answer  shall 
comply  with  the  page  limits  specified  in 
14  CFR  302.28(b). 

§  302.61 9    Completion  of  proceedings. 

(a)  When  a  complaint  with  respect  to 
an  airport  fee  or  fees  has  been  filed 
under  this  subpart  and  has  not  been 
dismissed,  the  Secretary  will  issue  a 
determination  as  to  whether  the  fee  is 
reasonable  within  120  days  after  the 
complaint  is  filed. 

(b)  When  a  request  for  determination 
has  been  filed  under  this  subpart  and 
has  not  been  dismissed,  the  Secretary 
will  issue  a  determination  as  to  whether 
the  fee  is  reasonable  within  120  days 
after  the  date  the  request  for 
determination  is  filed. 

(c)  When  both  a  complaint  and  a 
request  for  determination  have  been 
filed  with  respect  to  the  same  airport  fee 
or  fees  and  have  not  been  dismissed,  thc: 


Secretary  wiU  issue  a  determination  as 
to  whether  the  See  is  raesont^le  within 
120  days  after  the  complaint  is  filed. 

§302.621    Final  order. 

(a)  When  a  complaint  or  request  for 
determination  stands  submitted  to  the 
Secretary  for  final  decision  on  the 
merits,  he  or  she  may  dispose  of  the 
issues  presented  by  entering  an 
appropriate  order,  which  will  include  a 
statement  of  the  reasons  for  his  or  her 
findings  and  conclusions.  Such  an  order 
shall  be  deemed  a  final  order  of  the 
Secretary. 

(b)  The  final  order  of  the  Secretary 
shall  include,  where  necessary, 
directions  regarding  an  appropriate 
refund  or  credit  of  the  fee  increase  or 
newly  established  fee  which  is  the 
subject  of  the  complaint  or  request  Cor 
determination. 

(c)  If  the  Secretary  has  not  issued  a 
final  order  within  120  days  after  the 
filing  of  a  complaint  by  an  air  carrier  or 
foreign  air  carrier,  the  decision  of  the 
administrative  law  judge  shall  be 
deemed  to  be  the  final  order  of  the 
Secretary. 

Issued  in  Washin^on.  DC.  on  October  20, 
1994. 

Federico  Peia, 

Secretary. 

(PR  Doc  94-n263aS  Filed  10-20-94: 12:29 

pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  S2 

[CA  14-4-t2S0:  FRL-6a0S-«l 

Approval  and  Procnulgation  ol 
Implementation  Plans;  California  Stale 
ImplaoiantalkMi  Plan  Revision.  Yolo- 
Solano  Air  Pollution  Control  District 
(YSAPCD)  and  Kern  County  Air 
Pollution  Control  District  ^CAPCD). 
SE  Desert  Portion 

AQCNCY:  Environmental  I'rotectioB 

Agency  (EPA). 

ACTION:  Notice  of  proposed  ruiemakins 

(NFRM^. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  to 
revisions  to  the  California  State 
Implementatiea  Plan  (SIP)  wluch 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  the 
loading  and  storage  of  organic  liquids. 

The  mteaded  eBiact  of  proposing 
limited  approval  and  limited 
disapproval  of  these  rules  is  to  regulate 
emissions  of  VOC's  in  eccordanoe  with 
the  requirements  of  the  Clean  Air  Act. 


as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  the 
rules  and  is  proposing  a  simultaneous 
limited  approval  and  limited 
disapproval  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions,  while 
strengthening  the  SIP.  also  do  not  fully 
meet  the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  November  23, 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Envirmunental  F^rotection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  o£Gce  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  folloviring  locations: 
California  Air  Resources  Board,  2020  L 

Street.  Sacramento,  CA  95814. 
Kern  County  Air  Pollution  Control 

District  (SE  Desert),  2700  M  Street. 

suite  290.  Bakersfield,  CA  93301. 
Yolo-Solano  Air  Pollution  Control 

District.  1947  Galileo  CL.  suite  103. 

Davis,  CA  05616. 
FOR  FURTHER  WFOMIATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-S-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Re^on  9,  75  Hawthorne  Street,  San 
Francisoo,  CA  94105-3901.  Telephone: 
(415) 744-1191. 

80PPLEMB<TAirf  INFORMATION: 

Applicability 

The  rules  being  proposed  for  approval 
into  the  Caliibmia  SIP  include: 
YSAPCD's  Rule  2.21  (including  Rule 
2.21.1).  Vapor  Control  for  Oganic 
Liquid  Transfer  and  Storage  (adopted  by 
the  District  on  November  14, 1990).  and 
KCAPCD's  Rules  411,  Storage  of  Oiiganic 
Liquids,  uid  413,  Organic  Liquid 
Loading  (both  adopted  May  6, 1991). 
These  rules  were  submitted  by  the 
California  Air  Resources  Board  to  Q*A 
on  May  13, 1991  (YSAPCD)  and  May  30, 
1991  (KCAPCD). 

Bad^groand 

On  March  3, 1978.  EPA  promulgated 
a  list  of  oaooe  nonattainment  areas 
under  the  provisions  of  the  1977  Clean 
Air  Act  (1977  CAA  or  pre-amended 
Act),  that  in^l^Miwi  the  Sacramento 


Metro  Area,  San  Francisco-Bay  Area. 
and  San  |oaquin  Valley  Air  Basin.'  43 
FR  8964;  40  CFR  81.305.  Because  the 
Sacramento  Metro  Area  and  the  San 
Francisco-Bay  Area  were  unable  to 
reach  attainment  by  the  statutory 
attainment  date  of  EVecember  31. 1982, 
California  requested  under 'pre-amendied 
section  172(aM2),  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31. 1987.'  40  CFR  52.238.  The 
Sacramento  Metro  and  San  Francisoo- 
Bay  Areas,  and  the  San  Joaquin  Valley 
Air  Basin  did  not  attain  the  ozone 
standard  by  the  approved  attainment 
date.  On  May  28, 1988.  EPA  notified  the 
Covecnor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act,  that  the  YSAPCD  and  KCAPCD 
portions  of  the  SIP  were  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  Cta  November  15. 1990. 
amendments  to  the  1977  CAA  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C  7401-7671q. 
In  amended  section  ie2(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  tedmology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15. 1991,  for  states  to  submit  corrections 
of  those  deficiencies. 

On  March  20, 1991 ,  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  was  formed.  This  District  has 
authority  over  the  San  Joaquin  Valley 
Air  Basin  portion  of  Kem  County.  Thus, 
as  of  March  20. 1991.  the  KCAPOD  has 
authority  only  over  the  Southeast  Desert 
Air  Basin  portion  of  Kem  County. 

Section  182(aK2)(A)  applies  to"  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  EPA's  pre-amendment 
guidance.^  EPA's  SiP-CaU  used  diat 


'  Yolo  County  lies  %ntiiin  the  Sacramento  Metro 
Area  and  Solano  County  lies  in  part  in  the 
Sacnowoto  Matro  Area  aad  iti  part  in  the  Sati 
Fr»acix»-Bajr  Araa.  At  (fee  time.  Kem  County  %va* 
indtidad  in  tba  Sas  loaquifl  VaMev  Air  Bann  and 
tha  Snalhaaat  Oaaen  Air  Baain.  The  San  )oaq«ia 
Valley  Air  Baaic  pcrtioR  of  Kam  County  wm 
daaigBatad  «•  aatutttiamaat  and  tfaa  Soutiiaaai 
Deseti  Air  Baaifl  portioa  avaa  4a6tgnMad  a« 


'This  exteocion  was  not  reqnested  for  Kmm 
County.  TtM«.  Kam  County's  Attainraent  date 
remained  Decamber  31. 1982. 

'  Among  other  thitYgs,  the  pre-amendmetit 
guidance  corui&ts  of  those  portions  of  the  proposed 
pa«-t9S7  ozone  and  cariion  monoxide  policy  that 
concern  RACT.  SZ  FK  4S044  (Nerember  24. 1967); 
"Issue*  Relttiiig  to  VOC  Regulation  Cvtpointa. 
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guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Sacramento  Metro  Area  is 
classified  as  a  serious  ozone 
nonattainment  area  and  the  San 
Francisco-Bay  Area  is  classified  as 
moderate;  *  therefore,  these  two  areas 
are  subject  to4he  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline.  All  of  Kern  County  is 
classified  as  serious.^  However,  the 
Southeast  Desert  Air  Basin  portion  of 
Kem  County  was  not  a  pre-enactment 
nonattainment  area  and,  therefore,  was 
not  designated  and  classified  upon 
enactment  of  the  amended  Act.  For  this 
reason.  KCAPCD  is  not  subject  to  the 
section  182(a)(2)(A)  RACT  fixup 
requirement.  However,  the  KCAPCD  is 
still  subject  to  the  requirements  of  EPA 's 
SIP-Call  because  the  SIP-Call  included 
all  of  Kem  Coimty.  The  substantive 
requirements  of  the  SIP-Call  are  the 
same  as>  those  of  the  statutory  RACT 
fixup  requirement. 

The  State  of  California  submitted 
many  RACT  rules  to  EPA  for 
incorporation  into  its  SIP  on  May  13, 
1991  (YSAPCD)  and  on  May  30, 1991 
(KCAPCD).  This  document  addresses 
EPA's  proposed  action  for  YSAPCD's 
Rule  2.21  (including  Rule  2.21.1),  Vapor 
Control  for  Organic  Liquid  Transfer  and 
Storage  (adopted  by  the  District  on 
November  14, 1990),  and  KCAPCD's 
Rxiles  411,  Storage  of  Organic  Liquids, 
and  413,  Organic  Liquid  Loading  (both 
adopted  May  6, 1991).  These  submitted 
YSAPCD  and  KCAPCD  rules  were  found 
to  be  complete  on  July  10, 1991  and 
February  16, 1990,  respectively, 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51, 
Appendix  V  ^  and  are  being  proposed 
for  limited  approval  and  limited 
disapproval. 

YSAPCD's  Rule  2.21  controls 
emissions  of  VOCs  from  organic  liquid 
(primarily  gasoline)  loading.  As  a  subset 


Deficiencies,  and  Deviations,  ClarificalioD  to 
Appendix  D  of  November  24, 1987  FedanI  Regicter 
Notice"  (Blue  Book]  (notice  of  availabilitv  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTG's). 

*The  Sacramento  Metro  Area  and  San  FrancUco- 
Bay  Area  retained  iheir  designations  and  were 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  181  (a)  upon  the  date  of  enactment  of  the 
CAA.  See  56  FR  56694  (November  6, 1991). 

'  The  San  )oaquin  Valley  Air  Basin  portion  of  the 
KCAPCD  retained  its  nonattainment  designation 
and  was  classified  by  operation  of  law  pursuant  to 
sections  107(d)  and  181(a)  upon  the  date  of 
enactment  of  the  CAA.  The  Southeast  Desert  Air 
Basin  portion  of  the  KCAPCD  was  designated 
nonattainment  on  November  6, 1991.  See  56  FR 
56604  (November  6. 1991). 

*  EPA  adopted  completeneaa  criteria  on  February 
16, 1990  (55  FR  5830)  and,  pursuant  to  section 
110(k)(l)(A)  of  the  CAA,  revised  the  criteria  on 
August  26. 1091  (56  FR  42216). 


o^Rule  2.21,  Rule  2.21.1  controls 

lissions  from  tank  storage  of  organic 
liquids.  KCAPCD's  Rules  411  and  413 
ccmtrol  VOC  emissions  during  the 
storage  and  loading  of  organic  liquids, 
respectively.  VOC's  contribute  to  the 
ptoduction  of  ground  level  ozone  and 
siiog.  YSAPCD's  Rule  2.21  and 
KCAPCD's  Rules  411  and  413  were 
oiiginally  adopted  as  part  of  the 
diistricts'  efforts  to  achieve  the  National 
Atnbient  Air  Quality  Standard  (NAAQS) 
Idt  ozone  and  have  been  revised  in 
response  to  EPA's  SIP-Call.  YSAPCD's 
rule  was  also  submitted  in  response  to 
th^  section  182(a)(2)(A)  CAA 
retauirement.  The  follovnng  is  EPA's 
ewiluation  and  proposed  action  for 
YSAPCD  Rule  2.21  and  KCAPCD  Rules 
411  and  413. 

Ef  A  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
V  X3  rule,  EPA  must  evaluate  the  rule 
fa :  consistency  with  the  requirements  of 
th  B  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
ai  d  40  CFR  part  51  (Requirements  for 
Pi  eparation.  Adoption,  and  Submittal  of 
In  iplementation  Plans).  The  EPA 
in  ierpretation  of  these  requirements, 
w  lich  forms  the  basis  for  today's  action, 
ai  pears  in  the  various  EPA  policy 
gi  idance  documents  listed  in  footnote 
3.  Among  those  provisions  is  the 
re  juirement  that  a  VOC  rule  must,  at  a 
m  nimum,  provide  for  the 
in  plementation  of  RACT  for  stationary 
sonnres  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pQe-amended  Act. 

~^or  the  purpose  of  assisting  state  and 
lobal  agencies  in  developing  RACT 

les,  EPA.  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents 
which  specify  the  minimum 

}uirements  that  a  rule  must  contain  in 
ier  to  be  approved  into  the  SIP.  The 
rC's  are  based  on  the  underlying 
luirements  of  the  Act  and  specify  the 
JsumpUve  norms  for  what  is  RACT 
specific  source  categories.  Under  the 
i.  Congress  ratified  EPA's  use  of 
se  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"  ix-up"  their  RACT  rules.  See  section 
I  2(a)(2)(A).  Three  CTGs  are  applicable 
to  YSAPCD  Rule  2.21:  (1)  "Control  of 
Vi  >latile  Organic  Emissions  from  Bulk 
Gisoline  Plants,"  document  EPA-450/ 
2-  77-035,  (2)  "Control  of  Volatile 
0  ganic  Emissions  from  Petroleimi 
L  quid  Storage  in  External  Floating  Roof 
T  inks,"  document  EPA-450/2-78-047, 
ai  d  (3)  "Control  of  Volatile  Organic 
E  aissions  fi-om  Storage  of  Petroleum 
L  quids  in  Fixed-Roof  Tanks," 
d  ounent  EPA-450/2-77-036.  Two  of 
it  ese  CTGs  are  also  applicable  to 


KCAPCD  Rule  411:  "Control  of  Volatile 
Organic  Emissions  from  Petroleum 
Liquid  Storage  in  External  Floating  Roof 
Tanks"  and  "Control  of  Volatile  Organic 
Emissions  from  Petroleiun  Liquid 
Storage  in  Fixed  Roof  Tanks.  Tlie  CTG 
applicable  to  KCAPCD  Rule  413  is 
"Control  of  Hydrocarbons  fiom  Tank 
Truck  Gasoline  Loading  Terminals," 
document  EPA-450/2-77-026.  Further 
interpretations  of  EPA  policy  are  foimd 
in  the  Blue  Book.  In  general,  these 
guidance  documents  have  been  set  forth 
to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

YSAPCD's  submitted  Rule  2.21,  Vapor 
Control  for  Organic  Liquid  Transfer  and 
Storage,  includes  the  following 
revisions  of  the  current  SIP  rule: 

1.  Test  methods  for  determining  vapor 
pressure  and  vapor  tightness  have  been 
added. 

2.  Provisions  for  equivalent  or 
alternative  control  systems  have  been 
deleted. 

3.  VOC  emission  limits  of  0.65 
pounds  per  1,000  gallons  transferred 
have  been  added. 

4.  An  exemption  of  facilities  with  a 
throughput  of  20,000  gallons  |>er  day 
has  been  reduced  to  4,000  gallons  per 
day.  The  exemption  of  all  tanks  used  in 
agriculture  has  been  limited  to  those 
less  than  550  gallons  in  capacity. 

5.  Requirements  for  recordkeeping 
have  been  added. 

6.  Requirements  for  submerged  filling 
of  tanks  have  been  added. 

There  were  no  changes  or  additions  to 
the  subset  Rule  2.21.1  which  addresses 
storage  tank  requirements. 

KCAPCD's  submitted  Rule  411, 
Storage  of  Organic  Liquids,  includes  the 
following  revisions  to  the  current  SIP 
rule: 

1.  The  primary  seal  gap  criteria  have 
been  made  more  stringent  for  floating 
Tooh. 

2.  Recordkeeping  provisions  for 
exemptions  have  been  added. 

3.  "Test  methods  for  the  determination 
of  exempt  compoimds,  true  vapor 
pressure,  and  control  efficiency  have 
been  added. 

4.  The  definitions  section  has  been 
expanded  making  the  rule  clearer  and 
more  enforceable. 

KCAPCD's  submitted  Rule  413, 
Organic  Liquid  Loading,  includes  the 
following  revisions  to  the  current  SIP 
rule: 

1.  A  definition  of  "leaks"  and  a  test 
method  for  determining  leaks  have  been 
added. 

2.  A  VOC  emission  limit  of  0.08 
poimds  per  1,000  gallons  transferred  has 
been  added. 


3.  Test  methods  for  the  determination 
of  compliance  with  the  emission  limit 
have  been  added. 

4.  A  requirement  for  vapor  controls 
when  loading  exempt  liquids  into  a  tank 
which  previously  contained  nonexempt 
liquids  (switch  loading)  has  been  added. 

5.  Recordkeeping  requirements  for 
exempt  facilities  have  been  added. 

EPA  has  evaluated  YSAPCD's 
submitted  Rule  2.21  and  KCAPCD's 
submitted  Rules  411  and  413  for 
consistency  with  the  CAA,  EPA 
regulations,  and  EPA  policy  and  has 
found  that  the  revisions  address  and 
correct  many  deficiencies  previously 
identified  by  EPA.  These  corrected 
deficiencies  have  resulted  in  clearer, 
more  enforceable  rules. 

Although  YSAPCD's  submitted  Rule 
2.21  and  KCAPCD's  submitted  Rules 
411  and  413  will  strengthen  the  SIP. 
these  rules  still  contain  deficiencies 
which  were  required  to  be  corrected 
pursuant  to  the  section  182(a)(2)(A) 
requirement  of  Part  D  of  the  CAA.  hi 
YSAPCD's  Rule  2.21,  there  is  an 
incorrect  reference  to  a  test  method  for 
determining  compliance,  and  the  type  of 
facilities  which  have  to  meet  the 
emission  limits  set  by  the  rule  is  not 
defined.  In  KCAPCD's  Rule  411. 
deficiencies  include:  (1)  An  exemption 
fi-om  EPA's  new  source  review;  (2)  a 
reference  to  a  test  method,  which  has 
not  been  approved  by  EPA;  and  (3)  a 
lack  of  recordkeeping  requirements  for 
exempt  tanks.  In  KCAPCD's  Rule  413. 
there  are  no  recordkeeping  requirements 
to  determine  if  a  facility  needs  to 
comply  vdth  the  rule.  A  detailed 
discussion  of  rule  deficiencies  can  be 
foimd  in  the  Technical  Support 
Dociunents  (TSD's)  for  Rule  2.21 
(September  30. 1993),  Rule  411  (January 
7, 1994),  and  Rule  413  (December  1, 
1993),  which  are  available  from  the  U.S. 
EPA,  Region  9  office.  Because  of  these 
deficiencies,  the  rules  are  not 
approvable  pursuant  to  the  section 
182(a)(2)(A)  of  the  CAA  because  they 
are  not  consistent  with  the 
interpretation  of  section  172  of  the  1977 
CAA  as  found  in  the  Blue  Book  and  may 
lead  to  rule  enforceability  problems. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  these 
rules  under  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  applicable  requirements  of 
the  CAA.  EPA  cannot  grant  partial 
approval  of  the  rules  under  section 
110(k)(3).  However.  EPA  may  grant  a 
Umited  approval  of  the  submitted  rules 
under  section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  "The 


approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP.  EPA  is  proposing  a 
limited  approval  of  YSAPCD's 
submitted  Rule  2.21  and  KCAPCD's 
submitted  Rules  411  and  413  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA. 

At  the  same  time.  EPA  is  also 
proposing  a  limited  disapproval  of  these 
rules  because  they  contain  deficiencies 
that  have  not  been  corrected  as  required 
by  section  182(a)(2)(A)  of  the  CAA.  and. 
as  such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  Under 
section  179(a)(2),  if  the  Administiator 
disapproves  a  submission  imder  section 
110(k)  for  an  area  designated 
nonattainment.  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act.  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  federal 
implementation  plan  (PIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rules  covered  by  this  NPRM 
have  been  adopted  by  YSAPCD  and 
KCAPCD  and  are  currently  in  effect  in 
those  districts.  EPA's  final  limited 
disapproval  action  wall  not  prevent  the 
districts  or  EPA  fi-om  enforcing  these 
rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
fight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  (504.  Alternatively,  EPA  may  certify' 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000, 


Limited  approvals  under  sections  110 
and  301  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal ; 
SIP-approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
imder  the  CAA,  preparation  of  a 
regulatory  flexibiUty  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  L^.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976):  42  U.S.C. 
7410(a)(2). 

EPA's  limited  disapproval  of  the  State 
request  imder  sections  110  and  301  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  its  state  enforceability. 
Moreover,  EPA's  limited  disapproval  of 
the  submittal  does  not  impose  any  new 
federal  requirements.  Therefore,  EPA 
certifies  that  this  limited  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  federal  requirements. 

The  OMB  has  exempted  this  action 
fi-om  review  imder  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  October  It.  19S4. 
Felicia  Marcus, 
Regional  Administrator. 
IFR  Doc.  94-26282  Filed  10-21-94;  8:45  ami 
BILLINC  CODE  6$6»-S0-P 


53392  Federal  Register  /  Vol.  59.  No.  204  /  Monday.  October  24.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  204  /  Monday.  October  24.  1994  /  Proposed  Rules  53393 


5  9 


ISS 


40CFR  Partes 
[AD-FRL-6091-q 

National  Emission  Standards  for 
Hazardous  Air  Poiiutants  for  Source 
Categorias:  Organic  Hazardous  Air 
Poiiutants  From  tha  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaics 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  amendments. 

SUMMARY:  This  action  proposes  to 
amend  the  national  emission  standards 
for  hazardous  air  pollutants  (NESHAP) 
for  the  synthetic  organic  chemical 
manufacturing  industry,  and  other 
processes  subject  to  the  equipment  leaks 
rule,  promulgated  in  the  Federal 
Register  on  April  22. 1994,  and  on  June 
6, 1994.  The  proposal  would  provide  for 
an  additional  time  period  for  owners  or 
operators  to  conduct  any  necessary 
administrative  procedures  to  ensure  that 
a  given  plant  site  is  designated  as  an 
area  source  and,  hence,  can  be 
considered  exempt  from  the 
requirements  of  the  NESHAP.  During 
this  period,  compliance  requirements 
would  be  deferred  so  long  as  certain 
conditions  were  met,  and  sources 
continue  to  operate  at  actual  emission 
levels  below  the  threshold  for  major 
sources.  This  action  is  being  proposed 
because  the  ccnnpliance  date  for  certain 
equipment  leak  requirements  of  the 
NESHAP  is  approaching,  and  because 
the  EPA  believes  in  view  of  current 
cimunstances  that  these  requirements 
should  not  be  imposed  on  sources  that 
are  likely  to  be  designated  as  area 
sources  in  the  relatively  near  future. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  November  23. 
1994. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  November  23, 1994.  If  a 
hearing  is  held,  it  will  take  place  on 
December  5, 1994,  beginning  at  10:00 
a.m. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Docket  (LE-131), 
Attention  Docket  Number  A-90-19  (see 
docket  section  below),  room  Ml  500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington.  DC 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 

Public  Hearing.  If  a  pubUc  hearing  is 
held,  it  «vill  be  held  at  the  EPA's  Office 
of  Administration  Auditorium.  Research 


Trimgle  Park.  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wis&ing  to  present  oral  testimony 
should  notify  Ms.  Theresa  Adkins.  U.S. 
Environmental  ProtecticHi  Agency. 
Research  Triangle  Park.  N.C.  27711. 
telephone  (919)  541-5645. 

D  >cket.  All  information  used  in  ithe 
devdopment  of  this  proposal  is    ' 
contained  in  the  preamble  below. 
Howfever,  Dockets  No.  A-90-19  through 
J,  and  A-89-10.  containing  the 
korting  information  for  the  original 
'.is  available  for  public 
ion  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Fridby,  at  EPA's  Air  Docket  Section. 
Wattoide  Mall,  room  M-6102.  first 
floot,  401  M  Street  SW..  Washington. 
DC  |0460.  A  reasonable  fee  may  be 
chaiged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tim  Smith  at  (919)  541-4718,  Emission 
Standards  Division  (MD-13),  U.S. 
Env^nmental  Protection  Agency. 
Research  Triangle  Park,  NorUi  Carolina 
27711. 

SUP#t.EMENTARY  INFORMATION: 
L  Bi  ckground 

O I  April  22. 1994  (59  FR  19402).  and 
June  6, 1994  (59  FR  29196)  the  EPA 
proi  lulgated  in  the  Federal  Register 
NES  iAP  for  the  synthetic  organic 
chemical  manufacturing  indiistry.  and 
for  several  other  processes  subject  to  the 
equ4)ment  leaks  portion  of  the  rule. 
These  regulations  were  promulgated  as 
subparts  F.  G,  H  and  I  in  40  CFR  part 
63, 4nd  are  commonly  referred  to  as  the 
hazardous  organic  NESHAP.  or  the 
HOlil.  Today's  action  amends  §§  63.100 
.103  of  subpart  F.  and  §63.190  of 
^art  I.  These  sections  describe  the 
icability  requirements  of  the  HON. 
jaspect  of  the  applicability 

ition.  pursuant  to  paragraphs 
)0(b)(3)  and  63.190(b).  is  that  the 
}ssing  unit  must  be  "located  at  a 
plaiit  site  that  is  a  major  source  as 
defi]  led  in  section  112(a)  of  the  Act." 

S4  ction  112(a)  of  the  Act  defines  a 
"ma  or  source"  as  "any  stationary 
SOU] :»  or  group  of  stationary  soiut»s 
loca  :ed  within  a  contiguous  area  and 
imd  ir  conunon  control  that  emits  or  has 
the  potential  to  emit  considering 
controls,  in  the  aggregate.  10  tons  per 
year  or  more  of  any  hazardous  air 
polljitant  or  25  tons  per  year  or  more  of 
any  combination  of  hazardous  air 
polljitants*  *  '"{emphasis added). 
Any  stationary  source  that  does  not 
emit,  or  have  the  potential  to  emit,  these 
quaatities.  is  defined  by  the  Act  as  an 
"areta  source."  (see  definition  in  subpart 
A.  5  J  FR  12408). 


On  March  16. 1994.  the  EPA 
promulgated,  in  subpart  A  to  40  CFR 
part  63  (commonly  referred  to  as  the 
"general  provisions"  to  part  63).  a 
definition  of  "potential  to  emit"  as 
follows: 

"Potential  to  emit"  means  the  maximum 
capacity  of  a  stationary  source  to  emit  a 
f>ollutant  under  its  physical  and  operational 
design.  Any  physical  or  operational 
limitation  on  the  capacity  of  the  stationary 
source  to  emit  a  pollutant,  including  air 
pollution  control  equipment  and  restrictions 
on  hours  of  operation  or  on  the  type  at 
amount  of  material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its  ^ 

design  if  the  limitation  or  the  effect  it  would 
have  on  emissions  is  federally  enforceable." 
(emphasis  added) 

A  key  aspect  of  the  potential  to  emit 
definition  is  that  restrictions  must  be 
federally  enforceable.  The  subpart  A 
general  provisions  define  "federally 
enforceable"  as  follows: 

"Federally  enforceable"  means  all 
limitations  and  conditions  that  are 
enforceable  by  the  Administrator  and  citizens 
under  the  Act  or  that  are  enforceable  under 
other  statutes  administered  by  the 
Administrator.  Examples  of  federally 
enforceable  limitations  and  conditions 
include,  but  are  not  limited  to: 

(1)  Emission  standards,  alternative 
emission  standards,  alternative  emission 
limitations,  and  equivalent  emission 
limitaUons  established  pursuant  to  section 
112  of  the  Act  as  amended  in  1990; 

(2)  New  source  performance  standards 
established  pursuant  to  section  111  of  the 
Act,  and  emission  standards  established 
pursuant  to  section  112  of  the  Act  before  it 
was  amended  in  1990; 

(3)  All  terms  and  conditions  in  a  title  V 
permit,  including  any  provisions  that  limit  a 
source's  potential  to  emit,  unless  expressly 
designated  as  not  federally  enforceable; 

(4)  Limitations  and  conditions  that  are  part 
of  an  approved  State  Implementation  Plan 
(SIP)  or  a  Federal  Implementation  Plan  (PIP); 

(5)  Limitations  and  conditions  that  are  part 
of  a  Federal  construction  p>ermit  issued  under 
40  CFR  52.21  or  any  construction  permit 
issued  under  regulations  approved  by  the 
EPA  in  accordance  with  40  CFR  Part  51; 

(6)  Limitations  and  conditions  that  are  part 
of  an  operating  permit  issued  pursuant  to  a 
program  approved  by  the  EPA  into  a  SIP  as 
meeting  the  EPA's  minimum  criteria  for 
Federal  enforceability,  including  adequate 
notice  and  opportunity  for  EPA  and  public 
comment  prior  to  issuance  of  the  final  permit 
and  practicable  enforceability; 

(7)  Limitations  and  conditions  in  a  State 
rule  or  program  that  has  been  approved  by 
the  EPA  under  subpart  E  of  this  part  for  the 
purposes  of  implementing  and  enforcing 
section  112;  and 

(8)  Individual  consent  agreements  that  the 
EPA  has  legal  authority  to  create. 

The  EPA  is  in  the  process  of 
clarifying,  through  guidance  and 
rulemaking,  the  administrative 
procedures  that  can  be  used  by  source 


owners  or  operators  to  create  federally 
enforceable  restrictions  on  their 
potential  to  emit  These  procedures 
would  also  doctiment  when  and  how 
existing  restrictions  in  State  and  local 
programs  can  be  considered  federally 
enforceable.  Additionally,  these 
procedures  would  enable  state  and  local 
agencies  to  gain  approval  for  programs 
and  rules  that  can  establish  federally 
enforceable  limitations  on  the  potential 
to  emit  hazardous  air  pollutants. 

The  EPA  is  aware  of  a  number  of 
instances  of  plant  owners  or  operators 
who  believe  that  their  plants  are 
operating  under  restrictions  that  ensure 
that  actual  emissions  will  be  at  area 
source  emission  levels.  However,  for 
many  such  instances,  there  may  be 
additional  administrative  procedures 
that  must  be  carried  out  to  ensure  that 
these  restrictions  are  federally 
enforceable  before  applicable 
compliance  dates.  As  previously  noted, 
the  Agency  is  in  the  prociess  of 
providing  additional  clarification  on  the 
procedures  by  which  HAP-emitting 
facilities  may  obtain  federally 
enforceable  limits  to  achieve  area  source 
status.  Pending  establishment  of 
federally  enforceable  limitations  on  the 
plant  site's  potential  to  emit,  owners  or 
operatora  of  plants  with  actual 
emissions  below  the  major  threshold 
(but  potential  emissions  above  the 
threshold)  are  required  to  comply  with 
the  equipment  leak  standards  in  subpart 
H.  In  view  of  current  circumstances,  the 
EPA  believes  that  if  such  sources  can 
adequately  doctunent  that  they  are 
actually  emitting  at  area  source  levels, 
and  will  commit  to  maintaining  their 
actual  emissions  at  area  source  levels 
pending  the  establishment  of  federally 
enforceable  limits,  that  such  sources 
should  be  given  additional  time  to 
achieve  area  source  status  by  obtaining 
federally  enforceable  limits. 

The  piupose  of  today's  rulemaking  is 
to  provide  a  deferral  of  HON 
requirements  for  source  owners  or 
operators  who  wish  to  make  such  a 
certification,  and  to  establish  mininiiirn 
documentation  requirements.  Elsewhere 
in  today's  Federal  Register,  EPA  is 
announcing  a  3-month  partial  stay  and 
reconsideration  of  the  NESHAP  for 
certain  qualifying  sources,  and  is 
proposing  to  extend  the  compliance 
date  for  soiutss  affected  by  the  stay  in 
the  event  that  additional  time  is  needed 
to  complete  this  rulemaking. 

This  proposal  should  not  be  viewed 
as  a  precedent  for  other  categories  of 
sources  to  be  regulated  under  section 
112  because  it  is  based  on  unique 
circiunstances  that  exist  at  this  time. 
The  Agency  also  wishes  to  stress  that 
this  proposal  is  strictly  a  compliance 


date  extension  for  certain  qualifying 
sources  and  sets  no  precedents 
regarding  how  or  when  fiacilities  can 
achieve  area  source  status. 

n.  Summary  of  and  Rationale  for  Rule 
Changes 

A.  Deferral  of  Requirements  for  Sources 
Making  an  Area  Source  Certification 

The  certification  and  doctunentation 
process  would  be  established  by  adding 
a  new  paragraph  (b)(4)  to  §  63.100,  a 
new  paragraph  (f)  to  §  63.103.  and  new 
paragraphs  (b)(7)  and  (b)(8)  to  §63.190. 
These  provisions:  (1)  would  require  that 
the  owner  and  operator  provide  a 
certification  that  the  source  is  operating 
such  that  its  total  actual  annual 
emissions  are  less  than  10  tons  of  any 
one  HAP  and  less  than  25  tons  of 
multiple  HAP  and  will  continue  to 
operate  at  or  below  this  level  pending 
the  establishment  of  federally 
enforceable  limits.  (2)  would  require  the 
owner  or  operator  to  maintain 
doctmientation  of  specific  calculations, 
and  (3)  would  allow  the  EPA  the  option 
of  reviewing  the  dociunentation.  Where, 
in  the  EPA's  judgement,  the  source  does 
not  qualify  based  upon  a  review  of  the 
calculations,  the  soiuxe  would  be 
notified  and  would  then  become  subject 
to  the  HON  requirements  within  90 
days. 

The  EPA  believes  that  the  certification 
and  documentation  process  for  today's 
deferral  should  be  relatively 
straightforward.  The  EPA  requests 
comment  on  the  level  of  detail  that 
should  be  required. 

In  addition,  the  EPA  requests 
comment  on  how  the  Agency  should 
verify  that  facilities  qualifying  for  the 
deferral  continue  to  emit  at  area  source 
levels  during  the  deferral  period. 
Today's  proposal  would  require  the 
owner  or  operator  to  provide  updated 
emissions  information  at  the  Agency's 
request  The  Agency  seeks  comment  on 
what  additional  monitoring, 
recordkeeping  and  reporting 
requirements  may  be  needed  given  the 
purposes  of  today's  rule,  and  on  the 
fi^quency  and  level  of  detail  of  such 
requirements.  For  example,  the  EPA  is 
considering  requiring  the  owner  or 
operator  to  submit  an  annual  report  on 
plantwide  emission  levels  of  each  HAP. 
As  an  alternative,  EPA  is  considering 
requiring  ownera  and  operators  to  re- 
certify annually  that  they  qualify  for  the 
exemption  and  to  maintain 
documentation  of  the  updated 
emissions  estimates  used  as  the  basis  for 
the  re-certification. 

The  proposed  deferral  would  extend 
until  April  22. 1997.  that  is,  the  date  3 
years  after  promulgation  of  the  HON. 


This  would  give  facilities  significant 
additional  time  to  obtain  federally 
enforceable  restrictions  that  limit 
hazardous  air  pollutant  emissions.  The 
Act  does  not  permit  extension  of  the 
deadline- for  existing  major  source 
compliance  with  the  requirements  of  the 
rule  beyond  3  years  bom  the  date  of 
promulgation.  Sources  for  which 
federally  enforceable  restrictions  are  not 
in  place  after  3  years  would  be  subject 
to  any  applicable  requirement  of  the 
HON,  including  the  requirements  of 
subpart  G. 

Proposed  paragraphs  63.100(b)(4)(ii) 
and  63.190(b)(7)(u)  are  intended  to 
clarify  that  sources  which  have  federally 
enforceable  restrictions,  such  that  they 
can  be  considered  area  sources,  are  not 
subject  to  the  recordkeeping 
requirements  of  the  proposed 
amendments.  Although  these  regulatory 
passages  are  not  essential,  because  only 
"major  sources"  are  subject  to  the  HON. 
the  EPA  believes  that  these  paragraphs 
could  eliminate  any  possible 
ambiguities  that  could  be  perceived. 
The  EPa  requests  comment  on  these 
paragraphs. 

The  EPA  believes  that 
implementation  of  these  procedures 
could  be  delegated  to  State  and  local 
agencies. 

B.  Emission  Calculations 

The  EPA  does  not  intend  for  the 
proposal,  which  would  require  the 
source  owner  to  "maintain 
documentation"  of  emissions,  to  result 
in  protracted  technical  discussions 
between  the  source  owner  and  the  EPA. 
It  is  important,  however,  to  mention  a 
few  guidelines  on  the  nature  of  the 
proposed  emission  rate  dociunentation 
process. 

For  purposes  of  emission  calculations 
for  organic  chemical  manufacturing 
facilities,  the  proposed  rule  lists  as 
examples  the  equations  in  §  63.150  of 
the  HON  and  the  documentation 
procedures  in  §§  63.74  (c),  (d)  and  (g)  of 
the  rule  implementing  the  early 
reductions  program.  "These  procedures 
are  similar  to  the  procedures  in  EPA- 
450/3-91-01 2a,  Procedures  for 
Establishing  Emissions  for  Early 
Reduction  Compliance  Extensions, 
where  applicable.  This  document 
contains  work  sheets  for  providing 
calculations  for  process  vents,  storage 
tanks,  equipment  leaks,  loading 
operations,  and  wastewater  operations. 
For  emission  points  in  other  source 
categories  not  addressed  by  these 
techniques,  the  EPA  recommends  the 
use  of  EPA-developed  emission  factors 
where  available,  and  engineering 
judgement  where  such  factors  not 
available. 
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The  EPA  emphasizes  that  it  would  not 
be  sufGdent  for  purposes  of  today's 
proposal  for  soiuces  to  merely  provide 
a  copy  of  plantwide  totals  reported  to 
the  toxic  release  inventory  (TRI).  The 
EPA  believes  that  a  deferral  or 
exemption  of  requirements  requires 
documentation  on  a  point  by-point  basis 
of  the  parameters  (operating 
characteristics  and  emission  controls) 
used  to  make  each  calculation. 

In  addition,  the  EPA  wishes  to 
emphasize  that  emissions  from  the 
entire  plant  site  must  be  considered,  not 
just  those  potentially  affected  by  the 
HON.  Today's  amendment  makes  clear 
that  the  demonstration  must  include  all 
emission  points  at  the  contiguous 
facility,  including  such  non-HON 
sources  as  boilers,  non-HON  process 
units  such  as  polymers  and  resins 
production  facilities,  cooling  towers, 
and  any  other  possible  source  of 
hazardous  air  pollutant  emissions  from 
the  plant 

At  the  same  time,  the  EPA  does  not 
believe  that  the  emission  docimientation 
records  need  to  provide  precise 
estimates  for  emitting  sources  that  make 
a  trivial  contribution4o  the  total.  The 
EPA  requests  comment  on  whether 
specific  language  could  be  added  to  the 
amendments  to  define  trivial 
contributors. 

in.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (OMB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  document  (OMB  control  number 
1414.02)  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch 
(PM-223Y);  U.S.  Environmental 
Protection  Agency;  401  M  Street.  SW.; 
Washington,  DC  20460  or  by  calling 
(202) 260-2740. 

Today's  changes  to  the  NESHAP 
would  have  a  minor  impact  on  the 
information  collection  burden  estimates 
made  previously.  The  EPA  estimates 
that  there  are  a  small  number  of  sources 
(perhaps  20  to  40  plant  sites)  with 
actual  emission  levels  that  would 
qualify  for  today's  proposed 
amendment.  For  these  plant  sites,  the 
EPA  believes  there  would  typically  be 
one  or  two  chemical  production  units, 
and  consequently  the  number  of 
calculations  would  be  relatively  low. 
Additionally,  the  impacts  would  be 
tempered  by  a  reduction  in  the  burden 
associated  with  compliance  with  the 
equipment  leak  provisions.  As  a  result, 
the  EPA  believes  that  any  additional 


imj  acts  would  have  an  insignificant 
effe  ct  on  the  burden  estimate,  within  the 
unc  Brtainty  of  the  original  analysis. 
The  refore,  the  ICR  has  not  been  revised. 

B.  I  xecutive  Order  12866  Review 

T  le  HON  rule  promulgated  on  April 
22,  L994  was  considered  "significant" 
unqer  Executive  Order  12866  and  a 
regulatory  impact  analysis  (RIA)  was 
prepared.  The  amendments  proposed 
todiy  would  have  a  very  small  impact 
on  me  results  of  the  RIA.  As  mentioned 
previously,  the  EPA  believes  that  on 
balance  the  change  is  within  the 
uncertainty  of  the  analysis.  The  impacts 

Imission  reductions  are  also  believed 
negligible,  because  the  impact 
dations  performed  in  the  RIA  were 

ized  based  on  major  sources  affected 
by  die  standard,  and  no  small  sources 
weie  expected  to  be  subject  to  the 
requirements  of  the  HON. 

C.  liegulatory  Flexibility  Act 

ijie  Regulatory  Flexibility  Act  of  1980 
reqmires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upcp  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regiilatory  Flexibility  Analysis  in  those 
ins^ces  where  small  business  impacts 
are  possible.  Because  this  rulemak^g 
imnoses  no  adverse  economic  impacts, 
latory  Flexibility  Analysis  has  not 

prepared, 
suant  to  the  provisions  of  5  U.S.C. 

)),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  i  substantial  number  of  small 
bus  ness  entities. 

LisI  of  Sab  jects  in  40  CFR  Pari  63 

A  ir  pollution  control, 
Inti  rgovemmental  relations.  Reporting 
anc  recordkeeping  requirements. 

D  ited:  October  11, 1994. 
Car  il  M.  Browner, , 
Adr  linistrator 

F  jr  the  reasons  set  out  in  the 
pre  imble,  part  63  of  chapter  I  of  title  40 
of  t  le  Code  of  Federal  Regulations  is 
pro  )osed  to  be  amended  as  follows. 

1  tie  40,  chapter  I,  part  63,  of  the 
Co<  e  of  Federal  Regulations  is  proposed 
to  l  e  amended  to  read  as  follows: 

PA  tl  63— NATIONAL  EMISSION 

STi  lndards  for  hazardous  air 

PO  .LUTANTS  for  SOURCE 
CA  EGORIES 

1  The  authority  citation  for  part  63 
con  tinues  to  read  as  follows: 

A  itbority:  42  U.S.C  7401,  7412,  7414, 
741 ).  and  7601. 

2  Section  63.100  is  amended  by 

rev  sing  paragraph  (b)  introductory  text 


and  adding  paragraph  (b)(4)  to  read  as 
follows: 

S  63.100  AppNcablHty  and  designation  of 
soufce. 
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(b)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  provisions  of 
subparts  F,  G,  H  of  this  part  apply  to 
chemical  manufacturing  process  units 
that  meet  all  the  criteria  specified  in 
paragraphs  (b)(1),  (b)(2),  and  (b)(3)  of 
this  section: 
•        •       •       •       * 

(4)  The  owner  or  operator  of  a 
chemical  manufacturing  processing  unit 
is  exempt  from  all  requirements  of 
subparts  F,  G,  and  H  until  not  later  than 
April  22, 1997  if  the  owner  or  operator 
certifies,  in  a  notification  to  the 
Administrator,  not  later  than  [date  30 
days  after  publication  of  the  final  rule] 
that  the  plant  site  at  which  the  chemical 
manufacturing  processing  imit  is 
located  emits,  and  will  continue  to  emit, 
during  any  12-month  period,  less  than 
10  tons  per  year  of  any  individual 
hazardous  air  pollutant,  and  less  than 
25  tons  per  year  of  any  combination  of 
hazardous  air  pollutants. 

(i)  If  such  a  determination  is  based  on 
limitations  and  conditions  that  are  not 
federally  enforceable  (as  defijied  in 
subpart  A  of  this  part),  the  owner  or 
operator  shall  document  the  basis  for 
the  determination  as  specified  in 
paragraphs  (b)(4)(i)(A)  through 
(b)(4)(i)(C)  and  comply  with  the 
recordkeeping  requirement  in 
§63.103(1). 

(A)  The  owner  or  operator  shall 
identify  all  HAP  emission  points  at  the 
plant  site,  including  those  emission 
points  subject  to  and  emission  points 
not  subject  to  subparts  F,  G,  and  H  of 
this  part; 

(Bj  The  owner  or  operator  shall 
calculate  the  amount  of  annual  HAP 
emissions  that  have  been  released  from 
each  emission  point,  using  acceptable 
measurement  or  estimating  techniques 
for  maximtmi  operating  conditions  at 
the  site.  Examples  of  estimating 
procedures  that  are  considered 
acceptable  include  the  calculation 
procedures  in  §  63.150  of  subpart  G,  the 
early  reduction  demonstration 
procedures  specified  in  §  63.74  (c)(2), 
(c)(3),  (d)(2).  (d)(3),  and  (g),  or,  for 
soiuces  to  which  these  procedtires  are 
not  available,  accepted  engineering 
practices. 

(C)  The  owner  or  operator  shall  sum 
the  amoimt  of  annual  HAP  emissions 
iirom  all  the  emission  points  on  the 
plant  site.  If  the  total  emissions  of  any 
one  HAP  are  less  than  10  tons  per  year 
and  the  total  emissions  of  any 
combination  of  HAP  are  less  than  25 


•  tons  per  year,  the  plant  site  qualifies  for 
the  exemption  described  in  paragraph 
(b)(4)  of  this  section,  provided  that 
emissions  are  kept  below  these 
thresholds. 

(ii)  If  such  a  determination  is  based  on 
limitations  and  conditions  that  are 
federally  enforceable  (as  defined  in 
subpart  A  of  this  part),  the  owner  or 
operator  is  not  subject  to  the 
recordkeeping  requirement  in  §63.103 
(0. 
«        •        •        «        * 

3.  Section  63.103  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  63.103    General  compliance,  reporting 
and  recordkeeping  requirements. 

*  •        •        •        » 

(f)  To  qualify  for  the  exemption 
specified  in  §  63.100(b)(4).  the  owner  or 
operator  shall  maintain  the 
dociunentation  of  the  information 
required  pursuant  to  §  63.100(b)(4)(i). 
and  documentation  of  any  update  of  this 
information  requested  by  the 
Administrator,  and  shall  provide  the 
documentation  to  the  Administrator 
upon  request.  The  Administrator  may 
notify  the  owner  or  operator,  after 
reviewing  such  documentation, 
whether,  in  the  Administrator's 
judgment,  the  source  does  not  qualify 
for  the  exemption  specified  in 
§  63.100(b)(4).  The  exemption  provided 
for  in  §63.100  (b)(4)  will  expire  90  days 
from  the  date  of  such  notification  by  the 
Administrator. 

4.  Section  63.190  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  adding  paragraph  (b)(7)  to  read  as 
follows: 

§63.190   AppNcabUltyandtfesignallonol 
source. 

*  •       •        •        • 

(b)  Except  as  provided  in  paragraph 
(b)(7)  of  this  section,  the  provisions  of 
subparts  I  and  H  of  this  part  apply  to 
emissions  of  the  designated  organic 
hazardous  air  pollutants  from  the 
processes  specified  in  paragraphs  (b)(1) 
through  (b)(6)  of  this  section  that  are 
located  at  a  plant  site  that  is  a  major 
source  as  defined  in  section  112(a)  of 
the  Act.  The  specified  processes  are 
further  defined  in  §  63.191. 

*  •        •        •        • 

(7)  The  owner  or  operator  of  a  process 
unit  specified  in  paragraphs  (b)(1) 
through  (b)(6)  of  this  section  is  exempt 
from  all  requirements  of  subpart  I  until 
not  later  than  April  22, 1997.  if  the 
owner  or  operator  certifies,  in  a 
notification  to  the  Administrator,  not 
later  than  {insert  date  30  days  after 
publication  of  the  final  rule)  that  the 
plant  site  at  which  the  chemical 
manufacturing  processing  unit  is 


located  emits,  and  will  continue  to  emit, 
during  any  12-month  period,  less  than 
10  tons  per  year  of  any  individual 
hazardous  air  pollutant,  and  less  th«n 
25  tons  per  year  of  any  combination  of 
hazardous  air  pollutants. 

(i)  If  such  a  determination  is  based  on 
limitations  and  conditions  that  are  not 
federally  enforceable  (as  defined  in 
subpart  A  of  this  part),  the  owner  or 
operator  shall  docxmient  the  basis  for 
the  determination  as  specified  in 
paragraphs  (b)(7)(i)(A)  through 
(b)(7)(i)(C)  of  this  section. 

(A)  The  owner  or  operator  shall 
identify  all  HAP  emission  points  at  the 
plant  site,  including  those  emission 
points  subject  to  and  emission  points 
not  subject  to  subparts  F.  G,  and  H  of 
this  part; 

(B)  The  owner  or  operator  shall 
calculate  the  amount  of  annual  HAP 
emissions  that  have  been  released  from 
each  emissicHi  point,  using  acceptable 
measurement  or  estimating  tecimiques 
for  maximum  operating  conditions  at 
the  site.  Examples  of  estimating 
procedures  that  are  considered 
acceptable  include  the  calculation 
procedures  in  §  63.150  of  subpart  G,  the 
early  reduction  demonstration 
procedures  specified  in  §63.74  (c)(2), 
(c)(3),  (d)(2),  (d)(3).  and  (g).  or.  for 
sources  not  covered  by  these 
procedures,  accepted  engineering 
practices. 

(C)  The  owner  or  operator  shall  siun 
the  amount  of  annual  HAP  emissions 
from  all  the  emission  points  on  the 
plant  site.  If  the  total  emissions  of  any 
one  HAP  are  less  than  10  tons  per  year 
and  the  total  emissions  of  any 
combination  of  HAP  are  less  than  25 
tons  per  year,  the  plant  site  qualifies  for 
the  exemption  described  in  paragraph 
(b)(7)  of  this  section,  provided  that 
emissions  are  kept  below  these 
thresholds. 

(ii)  If  such  a  determination  is  based  on 
limitations  and  conditions  that  are 
federally  enforceable,  and  the  plant  site 
is  not  a  major  source  as  defined  in 
subpart  A  of  this  part),  the  owner  or 
operator  is  not  subject  to  the 
recordkeeping  requirement  in 
§63.190(8). 
*        *        »        •        » 

5.  Section  63.192  is  amended  by 
adding  a  new  paragraph  (1)  to  read  as 
follows: 


§63.192  Standard. 

•        •        •        •        • 

(1)  To  qualify  for  the  exemption 
specified  in  §  63.190(b)(7).  the  owner  or 
operator  shall  maintain  the 
documentation  of  the  information 
required  pursuant  to  §  63.190(b)(7)(i). 
and  dociunentation  of  any  update  of  this 


information  requested  by  the 
Administrator,  and  shall  provide  the 
documentation  to  the  Administrator 
upon  request.  The  Administrator  will 
notify  the  owner  or  operator,  after 
reviewing  such  documentation. 
whether,  in  the  Administrator's 
judgment,  the  source  does  not  qualify 
for  the  exemption  specified  in 
§  63.190(b)(7).  The  exemption  provided 
for  in  §  63.190(b)(7)  will  expire  90  days 
after  the  date  of  such  notification  by  the 
Administrator. 

(PR  Doc.  94-25741  Filed  10-21-94:  8:45  am) 
BILLING  COOE  «360-60-P 


40  CFR  Part  63 
[AD-FRL-5092-^ 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories;  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  amendments. 

SUMMARY:  In  the  Rules  Section  of  today's 
Federal  Register.  EPA  is  announcing  a 
partial  3-month  stay  and 
reconsideration  of  the  "National 
Emission  Standards  for  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks"  59  FR  19402  (April  22, 1994) 
and  59  FR  29196  (June  6, 1994) 
(collectively  known  as  the  "hazardous 
organics  NESHAP"  or  the  "HON").  The 
EPA  is  issuing  the  stay  pursuant  to 
Clean  Air  Act  section  307(d)(7)(B),  42 
U.S.C.  7606(d)(7)(B).  which  provides  the 
Administrator  authority  to  stay  the 
effectiveness  of  a  rule  diuing 
reconsideration.  This  administrative 
stay  applies  only  to  those  source  owners 
or  operators  who  make  a  representation 
in  writing  to  the  Administrator  that  the 
resolution  of  the  area  source  definition 
issues  could  affect  whether  the  facility 
is  subject  to  the  HON. 

This  notice  proposes,  pursuant  to 
Clean  Air  Act  section  301(a)(1),  42 
U.S.C.  7601(a)(1),  to  temporarily  extend 
the  applicable  compliance  dates  for 
sources  subject  to  the  stay,  but  only  as 
necessary  to  complete  reconsideration 
(including  appropriate  regulatory 
action)  of  the  rule  in  question.  Pursuant 
to  the  rulemaking  procedures  set  forth 
in  the  Clean  Air  Act  section  307(d).  42 
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U.S.C.  7607(d).  EPA  hereby  requests 
public  comment  on  this  proposed  short- 
term  compliance  extension.  A  short- 
term  extension  of  this  nature  is  well 
within  the  3-year  period  allowed  by  the 
Act. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  November  23, 
1994. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  November  23, 1994.  If  a 
hearing  is  held,  it  will  take  place  on 
December  5, 1994  beginning  at  10  a.m. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Docket  (LE-131), 
Attention  E>ocket  Number  A-90-19  (see 
docket  section  below),  room  M-6102, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  Southwest,  Washington, 
DC  20460.  The  EPA  requests  that  a 
separate  copy  also  be  sent  to  the  contact 
person  listed  below. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  Theresa  Adkins,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  N.C,  27711,' 
telephone  (919)  541-5645. 

Docket.  All  information  used  in  the 
development  of  this  proposal  is 
contained  in  the  preamble  below. 
However,  Dockets  No.  A-90-19  through 
A-90-23,  and  A-89-10.  containing  the 
supporting  information  for  the  original 
NESHAP,  is  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  EPA's  Air  Docket  Section, 
Waterside  Mall,  room  M-1500,  first 
floor,  401  M  Street  SW,  Washington,  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATKDN  COMTACT:  Mr. 
Tim  Smith  at  (919)  541-4718,  Emission 
Standards  Division  (MD-13),  U.  S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATKM:  In  the 
Rules  Section  of  today's  Federal 
Register  EPA  annotmced  that,  pursuant 
to  Clean  Air  Act  section  307(d)(7)(B),  it 
is  reconsidering  certain  portions  of  the 
HON  rule.  Readers  should  refer  to  that 
notice  for  a  complete  discussion  of  the 
backgroimd  and  rule  affected.  In  that 
notice  EPA  also  announced  a  3-month 
stay  of  that  rule  during  reconsideration. 
However,  EPA  may  not  be  able  to 
complete  reconsideration  of,  and  any 
appropriate  curative  regidatory  action 
to,  the  rule  within  the  3-month  period 
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exp  ressly  provided  by  Clean  Air  Act 
seci  ion  307(d)(7)(B).  If  EPA  does  not 
con  plete  the  reconsideration  and 
rul(  making  in  this  timeframe  then  it 
wil  be  necessary  to  temporarily  extend 
the  applicable  compliance  dates  until 
EPA  completes  final  rulemaking  action 
upc  n  reconsideration.  By  this  action 
EP/ .  proposes  a  temporary  extension  of 
the  compliance  dates  beyond  the  3- 
moi  iths  provided,  only  as  necessary  to 
con  plete  reconsideration  and  revision 
of  i  le  rule  in  question.  If,  following 
con  iideration  of  public  comment,  EPA 
takes  final  action  to  extend  these 
compliance  dates,  the  dates  would  be 
extanded  imtil  the  effective  date  of 
EPi4's  final  action  following 
reconsideration  of  these  rules. 

T  le  EPA  is  proposing  this  temporary 
ext(  nsion  of  the  compliance  dates  in 
ordi  T  to  complete  reconsideration  of  the 
rule ,  as  discussed  above.  The  EPA 
inte  ids  to  complete  its  reconsideration 
oft]  le  rule  and,  following  the  notice  and 
comment  procedures  of  section  307(d) 
of  tie  Clean  Air  Act,  take  appropriate 
action  as  expeditiously  as  practicable.  If 
the  reconsideration  results  in 
amendment  of  the  applicability         "    *" 
profisions  of  the  HON,  the  applicable 
conjpliance  dates  would  be  extended  to 
the  pate  sources  are  required  to  comply 
witl  such  amended  requirements. 
Elsewhere  in  today's  Federal  Register 
EPA  is  proposing  amendments  to  the 
HO>J  to  respond  to  the  request  for 
recdnsi  deration.  That  proposal  would 
alio  iv  certain  sources  to  defer 
compliance  with  the  HON  under  certain 
circiunstances.  The  EPA  will  seek  to 
ensure  that  the  affected  parties  are  not 
unduly  prejudiced  by  the  EPA's 
reconsideration. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605|b),  I  hereby  certify  that  this  rule  will 
not  lave  a  significant  economic  impact 
oni  substantial  number  of  small 
bus  ness  entities. 

D)  ted:  October  11, 1994. 
Can  I M.  Browner, 
Adn  inistrator. 

[FR   )oc.  94-25740  Filed  10-21-94;  8:45  am] 
BiLLi  iG  cooe  a6«0-«0-P 


40  (FR  Part  85 
[FRI  -«005-2] 

Not  ce  of  Data  Availability  Concerning 
Sup  liementai  Rulemaking  on  Ozone 
Trai  sport  Commission;  Emission 
Veh  cle  Program  for  the  Norttteast 
OzoifYe  Transport  Region 

AGEfiCY:  Environmental  Protection 

Ageiicy  (EPA). 

ACTfM:  Notice  of  Data  Availability. 


summary:  On  February  10, 1994,  the 
Northeast  Ozone  Transport  Commission 
(OTC)  submitted  a  recommendation  to 
EPA  imder  section  184  of  the  Clean  Air 
Act  (the  Act),  for  additional  control 
measures  to  be  applied  throughout  the 
Northeast  Ozone  'Transport  Region 
(OTR).  Specifically,  the  OTC 
recommended  that  EPA  require  all  state 
members  of  the  OTC  to  adopt  an  Ozone 
Transport  Commission  Low  Emission 
Vehicle  (OTC  LEV  or  LEV)  program. 

In  today's  notice  of  data  availability, 
EPA  is  noticing  additional  information 
regarding  49-state  alternatives  which 
have  been  suggested  during  the  course 
of  the  OTC/LEV  petition  process.  This  is 
the  additional  information  EPA 
referenced  in  its  Supplemental  Notice  of 
Proposed  Rulemaking  which  was 
published  in  the  Federal  Register  on 
September  22, 1994. 
DATES:  Written  comments  on  the 
specific  issues  discussed  in  this 
dociunent  will  be  accepted  imtil 
November  1, 1994.  Please  note, 
however,  that  the  pubfic  comment 
period  for  all  other  issues  in  this 
rulemaking  closes  on  October  24, 1994. 
Please  direct  all  correspondence  to  the 
address  specified  below. 
ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible)  to 
the  Air  Docket  (see  address  below). 
Copies  of  information  relevant  to  this 
matter  are  available  for  inspection  in 
public  docket  A-94-11  at  the  Air 
Docket  (LE-131)  of  the  EPA,  room  M- 
1500, 401  M  Street  SW.  Washington, 
D.C.  20460,  tel.  (202)  260-7548, 
between  the  hours  of  8:00  am  to  4:00 
pm,  on  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Shields,  Office  of  Mobile  Sources. 
U.S.  EPA,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  tel.  (202)  260- 
3450. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  section  184  of  the  Clean 
Air  Act,  the  Northeast  Ozone  Transport 
Commission  (OTC)  recommended  that 
EPA  require  all  state  members  of  the 
OTC  to  adopt  an  Ozone  Transport 
Conmiission  Low  Emission  Vehicle 
(OTC  LEV)  program.  On  September  22, 
1994,  EPA  published  a  supplemental 
notice  of  proposed  nilemaldng  (SNPRM) 
proposing  to  find  that  reduction  of  new 
motor  vehicle  emissions  through  OTC 
LEV  or  a  LEV-equivalent  program  '  is 


*  A  "LEV .equivalent  program"  was  defined  as  an 
alternative  voluntary  federal  program  that  would 
achieve  emission  reductions  from  new  motor 
vehicles  in  the  Northeast  Ozone  Transport  Region 
equivalent  to  or  greater  than  would  be  achieved  b^ 
the  OTC  LEY  program. 


necessary  to  mitigate  the  effects  of 
pollution  transport  and  to  bring 
nonattainment  areas  in  the  Northeast 
Ozone  Transport  Region  ("OTR")  into 
attainment  and  to  avoid  interference 
with  maintenance.  59  FR  48664.  EPA 
had  previously  published  a  notice 
announcing  receipt  of  the  OTC's 
recommendation,  59  FR  12914  (March 
18. 1994),  and  a  notice  of  proposed 
rulemaking  (NPRM)  cm  the  OTC 
recommendation,  59  FR  21720  (April 
26. 1994). 

Today's  notice  and  its  appendices 
provide  information  that  has  been 
submitted  to  or  developed  by  EPA  after 
the  SNPRM  was  signed.  EPA 
determined  that  additional  public  notice 
to  make  the  public  aware  of  this 
additional  information  would  be 
beneficial.  EPA  asks  the  public  to  focus 
their  comments  on  the  key  areas 
discussed  below.  Qwunents  filed  after 
October  24, 1994.  on  topics  addressed  in 
previous  notices  (and  not  discussed 
below)  will  be  treated  as  late  comments 
to  which  EPA  is  not  required  to 
respond.  The  issues  to  be  addressed  are 
the  following:  (1)  llie  altonative 
volimtary  federal  program  proposed  by 
the  American  Automobile 
Manufacturers  Association;  (2)  the 
relevance  of  this  proposal  and  other  49- 
state  motor  vehide  programs  to  Q'A's 
final  action  oa  the  OTC 
recommendation;  (3)  comparisons  of  the 
emission  reductions  from  new  motor 
vehicles  in  the  OTR  achieved  under 
OTC  LEV  with  those  achieved  under  the 
automobile  industry's  proposal  or  under 
other  49-state  motor  vehicle  programs; 
(4)  the  effects  on  emission  reductions 
due  to  the  migration  of  vehicles  into  the 
^  OTR  from  non-OTR  states;  and  (5)  the 
'  effect  on  OTR  boimdary  conditions  of  a 
49-state  motor  vehicle  program. 
Commenters  should  be  aware  that 
before  a  49-state  motor  vehicle  program 
could  be  adopted  by  EPA.  EPA  would 
be  required  to  provide  the  public  with 
additional  opportunities  for  comment 
on  the  specifics  of  such  a  program. 

n.  Diacusskm 

A.  American  Automobile  Manufacturers 
Association's  Proposal  of  a  49-State  Low 
Emission  Vehicle  Proffmn 

The  American  Automobile 
Manufacturers  Association  (AAMA)  has 
recently  submitted  a  description  of  its 
proposed  49-state  low  emission  vehicle 
("49SLEV")  program.  AAMA  believes 
that  its  proposed  program  meets  the  test 
for  a  "LEV-equivdent"  program  that 
EPA  proposed  in  the  SNPRM.  AAMA's 
description  of  its  program  is 
repubUshed  as  Appendix  A  to  this 
notice.  To  support  its  claim,  AAMA 


relies  on  information  developed  by  its 
consultant,  Thomas  L.  Darlington,  Air 
Improvement  Resources,  Inc.  This 
information  was  presented  at  the 
September  30, 1994  meeting  of  the 
Subcommittee  on  Mobile  Source 
Emissions  and  Air  Quality  in  the 
Northeast  States  of  the  Clean  Air  Act 
Advisory  Committee.  The  slides  from 
that  presentation  are  republished  as 
Appendix  B.  Further  information  from 
Mr.  Darlington  is  available  in  the  docket 
for  this  rulemaking.  EPA  requests 
comments  on  AAMA's  proposed 
program  and  its  supporting  analysis. 

B.  Additional  EPA  Modeling 
Information  Regarding  Emission 
Reductions  From  OTC  LEV  and 
Alternative  Nationwide  Program  for 
New  Motor  Vehicles 

EPA  has  prepared  a  simple  analysis 
comparing  emission  reductions  from  the 
OTC  LEV  program  to  those  from  a 
specified  nationwide  program.  The 
analysis  was  presented  to  the  Mobile 
soiuce  Subcommittee  at  its  September 
30. 1994  meeting.  A  draft  staff  report 
explaining  EPA's  analysis  is 
republished  in  Appendix  C.  A 
discussion  of  a  nationwide  program's 
effect  on  the  boundary  conditions  of  the 
OTR  states  is  in  Appendix  D.  EPA 
requests  comments  on  these  analysis. 

C.  OTC  Critique  of  Modeling 
Information  Comparing  OTC  LEV  and 
Ahemative  Nationwide  Program  for 
New  Motor  Vehicles 

The  OTC  has  also  prepared  modeling 
information  comparing  OTC  LEV  and  an 
alternative  nationwide  program  for 
controlling  new  motor  vehicles  and  has 
critiqued  the  modeling  done  by  AAMA 
and  by  EPA.  In  Appendix  E  to  this 
notice.  EPA  is  republishing  the  slides 
from  the  presentation  of  this 
information  at  the  September  30. 1994, 
meeting  of  the  Subcommittee  on  Mobile 
Source  Emissions  and  Air  Quality  in  the 
Northeast  States  of  the  Clean  Air  Act 
Advisory  Committee. 

Dated:  October  17. 1994. 
Carol  M.  Browner, 

Administrator. 

Appendix  A 

A  description  of  the  American  Automobile 
Manu&cturer  Association's  (AAMA)  49-State 
Alternative  Proposal  with  Related 
Backgroimd  Information  sent  in  a  letter  of 
October  11. 1994  to  Carol  M.  Browner. 
Administrator,  Environmental  Protection 
Agency  from  Jerry  Esper.  Director,  Vehicle 
Environment  Department,  AAMA, 
Washington  DlC 


October  11. 1994. 
Ms.  Carol  Browner, 

Administrator,  Environmental  Protectiat 
Agency,  Room  W1200.  Waterside  Mall, 
401  M Street.  S.W..  Wasliinglon.  DC 
20005. 
Dear  Administrator  Browner.  Pursuant  to 
the  Environmental  Protection  Agency 
Supplemental  Notice  of  Proposed 
Rulemaldng  on  Ozone  Transport 
Commission:  Emission  Vehicle  Program  for 
the  Northeast  Ozone  Transport  Region 
(September  22. 1994  Fadaral  R^^alar,  page 
48662),  attached  is  a  detailed  description  of 
the  American  Automobile  Manubcttirers 
Association's  49-state  alternative  proposal 
with  related  background  infonnation.  We 
request  that  this  additional  information  be 
published  in  the  Federal  Register  as  part  of 
the  AAMA  proposal  as  soon  as  possible.  We 
are  submitting  this  as  a  partial  response  to 
the  SNPRM  but  are  concerned  that  the 
October  24. 1994  filing  deadline  will  not  give 
adequate  time  for  EPA  and  the  public  to  fully 
consider  this  information. 

Sincerely. 
Jerry  Esper. 
Director,  Vehicle  Environment  Department. 

Technical  Program  Description  49-State 
Altemative  to  OTC  LEV 

A  supplemental  notice  of  proposed 
rulemaking  published  on  Sept.  22, 1994 
indicated  that  EPA  proposed  to  find  that 
the  low-emission  vehicle  ("LEV") 
program  recommended  by  the  Northeast 
Regional  Ozone  Transport  Commission 
("OTC")  or  an  alternative  "LEV- 
equivalent  program"  would  be 
necessary  to  achieve  the  national 
ambient  air  quality  standards 
("NAAQSs")  for  ozone,  and  for  other 
purposes,  in  the  Ozone  Transport 
Commission  region  ("OTR").  TTie 
SNPRM  defines  "a  LEV-equivalent 
program"  as  "an  alternative  volimtary 
federal  program  that  would  achieve 
emissions  reductions  from  new  motor 
vehicles  in  the  OTR  equivalent  to  or 
greater  than  would  be  achieved  by  the 
OTC  LEV  program."  See  59  FR  48.664. 
48,667  n.2. 

This  memorandum  describes  the  49- 
Stale  low-emission  vehicle  ("49SLEV") 
alternative  program,  which  meets  the 
test  for  a  "L£V-equivalent"  program 
established  in  EPA's  recent  SNPRM. 
The  49SLEV  program  would  provide 
reductions  in  ozone-forming  emissions 
from  the  federal  Tier  1  level  that  are 
equivalent  to,  or  greater  than,  a 
combination  of  (1)  the  OTC- 
recommended  program  in  the  OTR 
jurisdictions  and  (2)  the  sale  and  use  of 
zero-emission  vehicles  ("ZEVs")  in  the 
OTR  in  the  same  volumes  mandated  in 
California. 

Statutory  and  Regulatory  Backgroond 

EPA  promulgated  its  mandatory  Tier 
1  regulations  for  gasoline-powered  Ught- 
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duty  vehicles  and  light-duty  trucks  in 
1991.  See  56  PR  25,724  Qune  5, 1991). 
Title  n  of  the  Qean  Air  Act 
Amendments  of  1990  prachided  EPA 
from  adopting  or  enforcing  mandatory 
new  motor  vdiide  exhaust  emissions 
standards  under  section  202(a)  of  the 
Act  that  would  be  more  stringent  than 
the  Tier  1  standards  for  gasolLie- 
powered  vehicles  in  those  weight 
classes  prior  to  MY  2004.  See  42  U.S.C. 
7521(b)(1)(C),  (i).  The  limitations 
contained  in  the  1990  Amendments 
therefore  effectively  require  any  eligible 
State  that  seeks  light-duty  vehicle  or 
light-duty  truck  emissions  reductions 
more  stringent  than  those  contained  in 
Title  n  prior  to  MY  2004  to  adopt  the 
California  State  standards  under  section 
177  of  the  Clean  Air  Act.  See  42  U.S.C. 
7507. 

Two  States  (New  York  and 
Massachusetts)  have  already  begun  to 
enforce  some  of  the  California  State 
standards  imder  section  177.  The 
primary  proposal  under  consideration 
in  this  docket  is  a  more  comprehensive 
proposal  to  require  all  jurisdictions  in 
the  OTR  to  adopt  and  enforce  the 
California  State  standards  under  section 
177.  See  59  FR  21,720,  21,737-38  (Apr. 
26, 1994).  These  efforts  to  adopt  the 
California  program  are  based  on  a  belief 
among  some  of  the  States  in  the  OTR 
that  more  stringent  vehicle  standards 
than  the  Tier  1  limits  are  necessary  in 
the  OTR.  See  59  FR  at  48,671-90. 


ita  provided  to  EPA  indicate  that 
vefeicles  registered  outside  the  OTR 
generate  a  substantial  percentage  of 
vehicle  miles  travelled  ("VMT')  in  the 
OTR  during  siunmer  months.  One 
p^on  of  Uie  VMT  generated  by  non- 
vehicles  is  caused  by  the 
gration"  of  non-OTR  vehicles  into 
OTR,  as  a  result  of  permanent 
ition  of  the  owners  of  those 
veticles  from  non-OTR  States  into  OTR 
Stdtes.  The  balance  of  the  non-OTC- 
coi  itroUed  VMT  within  the  OTR  results 
fra  n  temporary  business  or  personal 
tra  ^el  by  non-OTR  vehicles  inside  the 
Ol  R.  The  analyses  show  that  at  least  6.5 
pel  cent  of  VMT  in  the  OTR  is  generated 
by  (vehicles  originally  registered  outside 
th(  OTR  that  permanently  "migrate" 
int }  the  OTR,  and  that  an  additional  4.1 
pel  cent  of  the  VMT  in  the  OTR  results 
fro  nti  temporary  operation  of  non-OTC 
vekicles  inside  the  OTR. 

AJeither  the  individual  States  in  the 
No  rtheast,  nor  EPA  acting  under  its 
au  hority  in  section  184  of  the  Clean  Air 
Ac :,  has  much  practical  ability  to 
coi  itrol  the  generation  of  VMT  inside 
th<  OTR  by  vehicles  registered  outside 
th(  OTR.  Thus,  even  if  the  OTR  States 
ani  1  EPA  take  all  the  steps  allowed 
un  ler  the  Clean  Air  Act  to  introduce  the 
LE  V  program  into  the  Northeast,  that 
pn  igram  will  still  not  provide  the  same 
\e\  el  of  emissions  control  benefits  as  the 
Sti  te  of  California  can  claim  for  the  LEV 
pn  Igram  in  California.  In  the  absence  of 
soi  ae  regulatory  breakthrough,  the 


Table  1.— Exhaust 


LOV  and  LOT  1 
LOT  2 


Under  the  49SLEV  proposal,  each 
manufacturer  would  be  required  to  file 
annual  reports  with  EPA  demonstrating 
that  the  mix  of  vehicles  it  produced  for 
sale  in  the  OTR  region  in  MY  1999  and 
2000  met  the  equivalency  test  (which  is 
described  in  the  next  section).  Vehicles 
not  certified  to  the  LEV  levels  shown  in 
Table  1  above  would  be  required  to 
meet  the  CaUfomia  "Tier  1", 
transitional  low-emission  vehicle 
("TLEV"),  ultra  low-emission  vehicle 
("ULEV")  or  ZEV  levels,  which  are 
published  in  13  CCR  %  1960.1(g)(l)i 
Manufacturers  that  relied  on  the  early 
introduction  of  TLEVs  or  other  non-Tier 
1  vehicles  into  the  OTR  before  MY  1999 
to  meet  the  equivalency  test  would  be 


problem  of  non-OTR-controlled  VMT 
will  continue  until  at  least  2023,  which 
is  20  years  after  a  Tier  2  nationwide 
program  might  come  into  effect  in  MY 
2004.  (It  is  estimated  that  the  in-use 
vehicle  population  in  the  N(Htheast 
would  take  about  20  years  to  "turn    . 
over,"  so  that  nearly  all  pre-MY  2004 
vehicles  would  be  off  the  road.) 
Whether  this  factor  would  actually  be 
addressed  beginning  in  MY  2004 
depends  upon  whether  EPA  determines 
later  in  this  decade  to  revisit  the  Tier  1 
standards,  and  if  so  what  new  standards 
more  stringent  than  the  Tier  1  standards 
the  Agency  would  adopt. 

The  49-State  LEV  Alternative 

The  49SLEV  program  would  modify 
emissions  control  requirements  for 
vehicle  manufacturers  in  two  stages. 
Initially,  the  program  would  require 
each  manufactiuer  to  sell  a  combination 
of  LEVs  and  other  vehicles  in  the  OTC 
jurisdictions  that  would  achieve 
equivalent  or  greater  emissions 
reductions  than  the  mix  of  vehicles  it 
would  have  sold  under  OTC  LEV 
program  (which  would  go  into  effect  in 
MY  1999  in  the  OTR).  This  aspect  of  the 
program  will  require  the  sale  of 
substantial  niunbers  of  vehicles  certified 
to  the  LEV  standards  adopted  by 
California  and  using  California  test 
procedures  and  fiiels,  which  are 
simmiarized  in  Table  1  below, 
beginning  in  MY  1999. 


EMISSIONS  Standards  for  49-State  LEV  Program 

(Grams  per  mile] 


Durability 

tMSiS 


50,000  mi  .. 
100,000  mi 
50,000  mi  .. 
100.000  mi 


NMOG 


0.075 
0.090 
0.100 
0.130 


CO 


3.4 
42 
4.4 
5.5 


NO^ 


0.2 
0.3 
0.4 
0.5 


re(  uired  to  file  reports  beginning  the 
fir  t  year  that  credits  would  be  earned 
toi  krards  the  MY  1999  equivalence 
re<  uirement.2  The  vehicles  sold  in  the 
O"  R  under  the  49SLEV  program  would 
be  tested  in  accord  with  the  California 
ve  licle  test  procedures  (including  test 
fui  il  specifications).  See  13  CCR 
19  >0.1(g)(l).  The  California  State 
en  lanced  evaporative  emissions 
sti  ndards  and  onboard  diagnostics 
CO  itrol  regulations  (which  are  currently 
su  )ject  to  review  at  EPA  tmder  section 


The  reporting  requirements  would  be  based  on 
the  M  contained  in  the  amendment*  to  Part  86  in 
EP  ^'s  1991  Tier  1  Final  Rule.  See,  e.g.,  40CFR 
86.  )94-8  (1993). 


209  of  the  Clean  Air  Act)  would  apply 
to  these  vehicles  as  well. 

The  second  stage  of  the  49SLEV 
program  would  take  effect  in  MY  2001, 
when  all  new  passenger  cars  and  light- 
duty  trucks  sold  outside  California 
would  be  required  to  meet  the  LEV 
standards  summarized  in  Table  1.  In 
that  manner  the  49SLEV  program  would 
provide  for  new  motor  vehicle 
emissions  reductions  beyond  the  Tier  1 
level  on  a  nationwide  basis.  It  would  do 
so  before  such  a  step  would  be  possible 
imder  Title  II  of  the  Clean  Air  Act,  and 
without  the  need  for  any  State  action 
under  section  177.  This  would  mean 
that  all  the  MY  2001  and  later  model- 
year  VMT  within  the  OTR— generated 


by  vehicles  registered  both  inside  and 
outside  the  OTR— would  meet  LEV 
levels.  Such  an  approach  would  be 
beneficial  not  only  in  the  OTR 
jurisdictions,  but  also  any  ozone 
nonattainment  area  outside  California.-* 

Assuring  Equivalent  Emissions  Control 

EPA's  supplemental  notice  published 
on  September  22  contemplated  that  any 
LEV-equivalent  program  would  be 
accompanied  by  a  simple  means  by 
which  the  States  and  EPA  could  assure 
that  regionwide  emission^  reductions 
fivm  the  Tier  1  baseline  would  be  at 
least  as  great,  xmder  the  alternative 
program,  as  under  the  OTC  LEV 
program.  See  59  FR  at  48,667  n.2, 
quoted  at  p.  1  above.  That  general 
requirement  in  turn  must  be  translated 
into  a  specific  compliance  protocol  that 
a  given  manufacturer  can  implement  in 
its  own  production  plans. 

To  meet  that  requirement,  the  49SL£V 
proposal  includes  a  specific  new- 
vehicle  phase-in  schedule  for  light-duty 
vehicle  and  light-duty  truck  (under 
3,750  lbs.  GV\VR)  LEVs  and  TLEVs  in 
the  OTR  that  would  meet  or  overachieve 
the  requirement  of  equivalency.  That 
phase-in  schedule  begins  the 
introduction  of  TLEVs  in  MY  1997  in 
order  to  generate  credits  in  time  for  the 
MY  1999  equivalence  demonstration, 
and  would  result  in  a  sales-weighted 
OTR  fleet  NMOG  averages  for  LDVs  and 
LDTs  under  3,750  GVWR  as  follows: 
0.20  g/mi.  NMOG  in  MYs  1997-1998. 
0.148  g/mi.  NMOG  in  MY  1999.  and 
0.095  g/mi.  NMOG  in  MY  2000.  The 
OTR  fleet  NMOG  level  achieved  in  MY 
2001.  the  first  year  of  the  100  percent 
LEV  requirement,  would  be  0.075  g/mi. 
NMOC*  Such  a  phase-in  schedule  for 
TLEVs  and  LEVs  in  the  OTR  would  be 
"LEV-equivalent"  within  the  meaning  of 
the  SNPRM  published  last  month,  when 
the  migration  benefits  of  the  non-OTC 
LEV  vehicle  for  2001  and  later  model 
years  are  considered.  This  point  is 
confirmed  in  EPA's  emissions  factor 
analysis  published  on  September  30. 
1994. 


<  The  49SLEV  proposal  would  affect  the 
iwundary  conditions  required  for  standards 
attainment  or  maintenance  modeling  in  some  OTR 
domains.  Uall  MY  2001  and  later  VMT  in  the 
rpgions  adjacent  to  the  OTR  (such  as  the  Virginia 
I'idewater  and  Piedmont  and  the  Ohio  Valley)  were 
controlled  to  LEV  (rather  than  Tier  1)  levels,  urban 
areas  inside  the  OTR  should  consider  whether  their 
UAM  modeling  should  use  lower  VOC  or  NOx 
boundary  conditions  under  a  49SLHV  scenario  than 
under  an  OTC  LEV  scenario. 

*  The  49SLEV  program  would  also  permit  the 
carryforward,  carryback  and  trading  of  NMOG 
credits,  but  any  NMOG  deficit  in  the  OTR  would 
ha\T  to  be  rplired  by  the  end  of  MY  2001. 


Fuels-Related  Considerations 

The  49SLEV  program  would  not 
require  the  use  of  commercial  gasolines 
different  from  those  anticipated  in  the 
Northeast  and  other  non-California 
jurisdictions  under  current  law  and 
regulations.  Like  any  other  vehicle 
equipped  with  LEV  hardware,  vehicles 
certified  under  the  49SLEV  proposal 
would  be  expected  to  pass  the  standards 
applicable  to  LEVs  when  operated  on 
their  certification  fuel,  which  in  most 
cases  is  expected  to  be  California  "Phase 
2"  reformulated  gasoline.  That  gasoline 
will  have  strictly  controlled  sulfur 
levels,  and  will  be  commercially 
available  in  California  in  1996.  Vehicle 
manufacturers  are  expected  to  rely  on 
the  clean  performance  characteristics  of 
that  gasoline,  particularly  as  emissions 
standards  become  more  stringent  in 
California. 

The  current  California  State 
regulations  for  onboard  diagnostics 
controls  (the  "ODB  II  regulations") 
applicable  to  MY  1999  and  later  LEVs 
are  currently  under  revision  by  the 
CARB  staff,  and  those  revisions  are  not 
expected  to  receive  final  approval  under 
California  law  for  several  more  months.. 
Following  final  action  in  California,  the 
revised  OBD 11  regulations  would  also 
require  EPA  review  under  section  209(b) 
of  the  Clean  Air  Act.  See  42  U.S.C. 
7543(b).  California  LEV  vehicles 
designed  to  meet  the  revised  version  of 
the  CABB  ODB  II  regulations  are  at 
substantial  risk  of  falsely  illuminating 
their  malfunction  indicator  lights 
("MILs")  when  routinely  operated  on 
non-California  gasolines  with  unknown 
sulfur  levels.  (A  MIL  illumination 
should  be  considered  "false"  when  it 
results  from  gasoline  composition  rather 
than  the  failure  of  an  emissions 
component.) 

In  addition,  data  from  recent  test 
programs  demonstrate  that  some  LEVs 
routinely  operated  on  gasolines  with 
sulfur  levels  higher  than  those  allowed 
in  California  will  fail  in-use  compliance 
tests  and.  when  operated  on  high-sulfur 
fuels,  will  not  be  able  to  meet  so-called 
"maximum"  inspection/maintenance 
("I/M")  cutpoints  set  at  1.5  times  the 
LEV  certification  standards.  For  those 
reasons,  vehicles  produced  for  the 
49SLEV  program  might  require  OBD  II 
MIL  illumination  criteria  and  I/M  test 
procedures  cutpoints  that  would  take 
account  of  non-California  fuel  quality. 
In  addition,  vehicles  produced  for  the 
49SLEV  program  and  registered  outside 
California  would  receive  additional  in- 
use  test  preconditioning  and  any  special 
maintenance  required  to  take  accoimt  of 
the  differences  between  California 
commercial  fuels  and  those  available 


elsewhere.  The  hardware  used  on  the 
49SLEV  vehicles  sold  outside  California 
would  be  identical  with  the  hardware 
on  CaUfomia  LEVs  in  the  same  model 
year. 

Enforcement 

Participants  in  the  OTC  LEV 
rulemakiiig  have  met  regularly  with  the 
States,  the  EPA  staff  and  others  to 
develop  mechanisms  to  enforce  the 
obligations  involved  in  the  49SLEV 
proposal  described  above.  Some 
proponents  of  the  49SLEV  program  have 
proposed  to  enforce  its  program  through 
a  consent  decree  that  would  include  all 
vehicle  manufacturers  in  the  U.S. 
market.  The  EPA  staff  has  also 
developed  a  plan  to  promulgate 
voluntary  regulations  based  on  the 
49SLEV  proposal  on  an  expedited  basis. 
There  is  general  agreement  that  if  the 
States  and  EPA  want  the  49SLE'v' 
program  to  go  forward,  a  satisfactory 
enforcement  mechanism  can  be 
developed,  based  on  the  work  done  to 
date. 

.Appendix  B 

Republished  slides  from  ihe  presentation 
of  this  information  by  Thomas  Darlington. 
Air  Improvement  Resources  Inc.. 
representing  AAMA  at  the  September  30, 
1994.  meeting  of  the  Subcommittee  on 
Mobile  Source  Emissions  and  Air  Quality  in 
the  Northeast  States  of  the  Clean  Air  Art 
Advisorv  Committee.  . 
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QUALirV  IN  THE 

NORTHEAST  STATES 

September  30, 1994 

Washington,  D.C. 

Tom  Darlington 

.Mr  Improvement  Resourc:p 

(810-380-3140) 

OVERVTEW 

•  INDUSTRY  49-STATE  ALTERN.ATTV'E 

•  MIGRATION 

PERMANENT 
TOURISM 

•  INXTLNTORY  ANALYSIS 

49-STATE 

OTC  LEV  (-»-ZEV) 

INT)USTRY  49-STATE  ALTERNATI\'E 
INTENDED  TO: 

1.  Match  VOC  and  NOv  benefits  of  OTC 
LEV  (-fZEV)  in  OTR  (It  does  this.) 

2.  Provide  significant  mobile  source  ben- 
efits to  rest  of  nation. 

3.  Do  so  in  a  cost  effet1i»e  raannt-r. 
KEY  ELEMENTS 
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CA  LEV  Vehicle 

CA  0BD2  hardware 

Phased-in  30/60/100  starting  in  1999  in 

OTR 
Available  100%  in  rest  of  nation  in  2001 
TLEV's  prior  to  1999  to  match  OTC  LEV 

+  ZEV,  corrected  for  migration  effects 

MIGRATION 
Two  Types  of  Migration 
Permanent 

Temporary  (Vacation  +  Business):  Tour- 
ism 
Both  affect  49-state  and  OTC  LEV,  but  to 
varying  degrees.  Affects  OTC  LEV  more 
than  49-State  Alternative 

PERMANENT  MIGRATION 
Bureau  of  Census  Data  1985-90 
People  are  a  surrogate  for  vehicle  migration 
Estimate  of  Permanent  Migration 

Fleet  Fraction:  6.5% 

EPA:  7.25% 

Independent  Data  Sources 

Different  Techniques 

Same  Answer 
E.H.  Pechan  Review  of  6.5% 

Probably  underestimates  permanent  mi- 
gration due  to  moves  less  than  5  yean 

TEMPORARY  MIGRATION 
U.S.  Travel  Data  Center 
Summary  of  Trips  from  One  Region  to  An- 
other 
Estimated  VMT  Fraction:  4.1% 
E.H.  Pechan  Review: 


Washington  COG:  4%  in  1990,  5%  in 

2010 
Delaware  Regional  Planning  Commission. 

5% 

MODELING  RUNS 
Assumes  enforceability  of  49-State  Alter- 
native 

CA  OBD2  on  49-state  vehicles  with  I/M 
program  that  meete  EPA  April  8  criteria 

I/M  240 

Audit  program 

BackstOfM 
OTC  LEV  case  includes  benefiU  of  ZEVs 
with  and  without  power  plant  effects 
Other  Assumptions 

Fed  Reform 

Stage  n 

Onboard  vapor  recovery 

POWER  PLANT  EFFECTS 
Based  on  Sierra  Research  Report 
Assumes  Phase  2  controls 

New  England 

Mid  Atlantic  (except  Pennsylvania) 

Vehicle  power=0.37  Kwh/mi 
Average  emission  rates 

NOx=0.32  g/mi 

VOC=0.015  g/mi 
Comparison  with  NESCAUM  1992  analy- 
sis 

NPx=0.12-0.15  g/mi 

EMISSION  INVENTORY  COMPARISON 
if  fference  in  Emissions,  OTC  LEV  minus 
49  State 

Permanent  Migration  6.5% 
Tourism  4.1% 
Includes  power  plant  emissions 


CYR 

VOC 

NOx 

TPD 

% 

TPD 

% 

1996 
1999 
2002 
2005 
2007 
2010 
2015 

-0.3 

4.1 

8.5 

7.0 

10.8 

10.6 

11.7 

0 

<1 

<1 

<1 
1.5 
1.9 
2.5 

-0.08 
-3.0 
-5.0 
11.6 
34.6 
50.1 
82.4 

0 
<1 

<n 

1.0 

3.5 

6.4 

13.6 

Positive    values    indicate    49-State    Alter- 
native lower. 

SENSmVITY  ANALYSIS  WITHOUT 
POWER  PLANT  EFFECTS 

Difference  in  Emissions,  OTC  LEV  minus 
49  State 


VOC 

NOy 

CYR 

TPD 

% 

TPD 

% 

1996  .... 

-0.3 

£^ 

0 

0 

1999  .... 

4.0 

<1 

-3.9 

<1 

2002  .... 

8.3 

<i 

-9.9 

<1 

2005  .... 

6.2 

<i 

-3.9 

<1 

2007  .... 

9.7 

1.3 

11.7 

1.2 

2010  .... 

9.1 

1.6 

18.3 

2.3 

2015  .... 

9.7 

2.1 

41.2 

6.8 
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A  Comparison  of  Emissions 

4^  State  to  OTC  LEV  Program 


OTC  LEV  with 
ZEV,  Power  Plmt 
AKfiinbao 

49SlMe 
Akenulive 


1990      1996      1999      2002      2005      2007 

Calendar  Year 


nsn 


2010      2U15 


ReptMols  Total  VOC -f  NOx  Emisaons 


BILLmG  CODE  65M-60-C 


CoMPARisiON  With  EPA  and  State  Analyses 


Item 


1 .  Enhanced  I/M  in  OTR  ... 

2.  I/M  of  Tourism  Vehicles 

3.  Power  plant  effects  

4.  OBD  of  49-State 

5.  Migration  Rates 

Pemianent 

Tourism  


Air 


100%  

Blend  of  Enhanced,  Basic.  None 

Both  ways 

CA  0BD2  „ 


6.5% 
4.1% 


EPA 


85% 

No  I/M 

No  

CA0BD2 


7.25%. 
4.1% ... 


State 


100% 

Blend  of  Enhanced,  Basic.  None. 

No. 

Fed  OBD. 

7.25%- 
4.1%* 


'Still  evaluating  against  vehicle  registration  data. 


CONCLUSIONS 

1.  49-State  Alternative  results  in  equivalent 
VOC  and  NOx  emission  reductions  to 
OTC  LEV  program  with  ZEV  benefits  in 
Northeast  when  migration  taken  into  ac- 
count. 

2.  49-State  proposal  results  in  significant 
nationwide  benefits  of  VOC  and  NOx- 

Appendix  C 

Draft  EPA  staff  report  comparing  the 
emissions  benefits  of  the  OTC  LEV  program 


to  those  from  a  49-State  motor  vehicle 
program. 

Memorandum 

Subject:  Update  of  Emissions  Estimates  for 
OTC/LEV  and  National  LEV  Programs  in  the 
Ozone  Transport  Region. 

From:  Office  of  Mobile  Sources. 

To:  Subcommittee  and  Work  Group 
Members  on  Mobile  Source  Emissions  and 
Air  Quality  in  the  Northeast  States. 

On  July  12. 1994  the  EPA  Office  of  Mobile 
Sources  (OMS)  released  a  memorandum 
providing  emission  estimates  for  the  Ozone 
Transport  Commission  OTC  LEV  Program 


and  several  scenarios  related  to  an  alternative 
program  of  national  standards.  Since  then, 
these  alternative  standard  profKisals  have 
changed  and  OMS  has  worked  to  refine  the 
original  anal>-sis  to  incorporate  some  of  the 
issues  raised  in  response  to  its  release. 

The  process  of  refining  the  analysis  is  not 
necessarily  complete,  and  further  analysis 
will  be  needed  if  there  are  changes  in  the 
proposed  alternatives  to  the  OTC  LEV 
program.  However,  the  attached  tables  give 
EPA's  current  best  estimates  of  the  emissions 
benefits  of  the  various  programs  given  the 
specific  assumptions  detailed  in  the 
attachment.  This  analysis  is  an 
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approximation  of  the  emissions  under  the 
various  scenarios  in  order  to  illustrate  their 
relative  impacts.  It  is  not  meant  to  replace  the 
more  complete  analyses  needed  for  inventory 
creation,  air  quality  modeling,  or  for  any  SIP 
submission. 

Two  mafor  issues  concerning  the  national 
standards  alternative  remain  unresolved. 
These  are:  The  mechanism  for  enforcing  the 
program  prior  to  the  2004  model  year,  and 
the  drcumstance*  under  which  these 
vehicles  would  have  California  OBD  (or  its 
equivalent).  If  these  issues  are  not  resolved, 
the  benefits  of  the  national  alternative  vnll  be 
substantially  smaller  than  what  is  shown  in 
this  analysis.  In  preaenting  these  emission 
estimates.  EPA  is  highlighting  the  importance 
of  resolving  these  issues  related  to  the 
current  proposals. 

This  memorandum  will  be  followed  by  a 
more  detailed  memorandum  on  the 
methodology  used  for  the  assessment  of 
migration  and  tourism  impacts. 
Attachments 

Analysis  of  OTC  LEV  and  National 
Alternative  Scenario 

EPA  has  prepared  a  simple  analysis 
comparing  the  emission  benefits  of  the  OTC 
LEV  program  to  the  National  Alternative 
Scenario  (described  below).  This  analysis  is 
an  approximatiaa  of  the  emissions  under  the 
various  scenarios  for  illustration  of  the 
relative  impacts  of  each  scenario.  It  is  not 
meant  to  replace  any  more  complete  analyses 
needed  fat  inventory  creation  for  air  quality 
modeling  or  for  any  SIP  submission.  The 
mass  emissions  calculated  in  this  analysis  <lo 
not  necessarily  agree  with  mass  emissions 
given  in  the  previous  Supplemental  Notice 
due  to  differences  in  methodology  (as 
described  below). 

Basic  Methods  and  Assumptions  Common  to 
All  Scenarios 

This  analysis  was  done  using  MOBILESa^ 
AAMA  PROPOSAL,  the  special  version  of 
MOBILESa  created  Nov.  15, 1993  to  analyze 
the  FedLEV  proposal.  The  only  difference 
between  MOBILESa  and  MOBILESa-AAMA 
PROPOSAL  is  that  the  latter  model  includes 
some  features  which  simplify  the  modeling 
of  variations  of  the  California  LEV  program. 


[QBILE  runs  using  three  different  vehicle 
s  were  used  to  model  the  OTR. 
on  {actors  for  light  duty  gas  vehicles 
V — pasaenger  cars)  and  li^t  duty  gas 
trudk  I's  (LDGTl— light  trucks  under  6,000 
lbs.)  for  each  speed  were  multiplied  by  the 
protortion  of  VMT  at  that  speed  '  to  get 
overall,  speed-weighted  emission  fectors  for 
LDGVs  and  LDGTls.  The  LDGV  and  LDGTl 
emission  factors  were  then  multiplied  by  the 
proportion  of  VMT  associated  with  each 
vehicle  class  (taken  from  the  default  VMT 
mi;^  output  of  MOBILES)  to  get  composite 
"  V/LDGTl  emission  factors.  These 
posite  emission  factors  were  then 
plied  by  estimated  VMT  for  these 
cle  classes  in  the  entire  OTR  to  get  mass 
»ions  results. 

All  runs  used  a  temperature  range  of  6&- 
95  4egrees,  assumed  Stage  11  evaporative 
rehieling  controls  were  in  place  and  80% 
efficient,  and  asstmied  Federal  Reformulated 
Gaspline  was  in  place  region-wide.  VMT  in 
199t)  for  OTR  states  was  taken  from  Federal 
Higpways  Administration  data.  The 
passenger  car  and  light  truck  portion  of  the 
VM!r  was  calculated  using  MOBILESa  default 
national  VMT  fractions.  A  linear  growth  rate 
of  2%  was  used  to  project  future  VMT. 

TVvo  I/M  cases  were  run  for  each  scenario: 
B5%  of  the  OTR  fleet  was  assumed  to  be 
subject  to  an  enhanced  I/M  program  and  15% 
of  toe  OTR  fleet  was  assimied  to  be  subject 
to  no  I/M  program.  In  all  cases,  enhanced  1/ 
M  i^ograms  were  assumed  to  meet  EPA's  SIP 
reqairements  &v  full  credit  for  LEV  type 
programs.' 

J^  a  result  of  using  a  single  set  of  MOBILE 
run$  (and  region-wride  rather  than  local 
VMIT),  this  analysis  does  not  take  into 
account  differences  in  local  temperatures, 
fleet  mix,  base  year  RVP,  growth  in  VMT,  etc. 
Those  factors  should  have  little  effect  on  the 
relalive  beneff ts  of  the  various  scenarios,  but 
would  have  an  effect  on  the  absolute 
emission  factors  or  mass  emissions  in 
diffbrent  parts  of  the  OTR. 


Table  1.— Emission  Estimates  for 
accounting  for  permanent  migration 


ScAiario-Specific  Methods  and  Assumptions 

New  York  and  Massachusetts  have  both 
pasted  legislation  mandating  the  LEV 
pro  ;ram,  which  could  remain  in  place 
regi  rdless  of  EPA  action  on  the  OTC  LEV 

PAI  SENGER 


Year 


1990 
1996 
1999 
2002 
2006 
2007 


lerl 


'5  Speed*  sod  VMT  weights  ar«  from  "Adopting 
the  Caliibmia  Low  Emissions  Vehicle  Program  in 
the  Notthaesi  Statae— An  Evaluation",  September 
1991.  prapared  far  NESCAUM  l>y  B.R  Pechan  k 
Associates  and  Energy  sad  EnviroHmantal  Analysis. 


petition.  The  Tier  1,  OTC  LEV  +  ZEV.  and 
OTC  LEV  cases  all  assume  that  New  York 
and  Massachusetts  will  have  LEVs  beginning 
with  the  )  996  model  year.  We  ran  MOBILES 
using  an  lUentical  input  file  to  the  OTC  LEV 
■f  ZEV  case  except  that  the  LEV  program  start 
year  was  set  to  1996.  We  weighted  the  output 
from  these  runs  with  the  output  from  the  Tier 
1.  OTC  LEV  +  ZEV,  and  OTC  LEV  cases  by 
the  proportion  of  OTR  VMT  in  New  York  and 
Massachusetts  to  determine  emission  factors 
and  mass  emissions  with  the  LEV  program  in 
place  in  those  states.  The  National 
Alternative  Scenario  assumes  no  separate 
LEV  program  in  New  York  or  Massachusetts. 

Two  LEV  scenarios  were  analyzed.  The 
OTC  LEV  +  ZEV  scenario  assumes  that  the 
LEV  program  starts  with  the  1999  model  year 
and  includes  ■  ZEV  sales  mandate  identical 
to  the  LEV  program  in  Caliibmia.  The  OTC 
LEV  case  assumes  that  there  is  no  ZEV  sales 
mandate  in  the  OTR  (other  than  in  New  Yoric 
and  Massachusetts  as  a  result  of  those  states 
separate  programs)  but  that  each  model  year 
beginning  in  1999  meets  the  fleet  average 
NMOG  exhaust  standards  iiequired  in 
California  for  that  model  year. 

The  National  Alternative  Scenario  assumes 
40%  of  the  fleet  in  the  OTR  will  meet  TLEV 
standards  b^inning  with  the  1997  model 
year.  Beginning  with  the  1999  model  year, 
30%  of  the  fleet  will  meet  LEV  standards, 
increasing  to  60%  in  the  2000  model  year, 
and  100%  in  the  2001  model  year. 

Two  ma}Qr  issues  concerning  the  National 
Alternative  Scenario  remain  unresolved. 
These  are:  the  mechanism  for  enforcing  the 
program  prior  to  the  2004  model  year,  and 
the  dmmistances  under  which  these 
vehicles  would  have  California  OBD  (or  its 
equivalent).  If  these  issues  are  not  resolved, 
the  benefits  of  the  national  alternative  will  be 
substantially  smaller  than  what  is  shown  in 
this  analysis.  In  presenting  these  emission 
estimates,  EPA  is  highlighting  the  importance 
of  resolving  these  issues  related  to  the 
current  proposals. 

The  emission  impacts  of  these  scenarios 
(without  the  impacts  of  migration  or  tourism) 
are  shown  in  Table  1  below. 


Cars  and  Light-Duty  Trucks  (<  6000  lbs.)  in  the  OTR,  Hot 

AND  TEMPORARY  VISITATION  BY  VEHICLES  FROM  OUTSIDE  THE  OTR. 


VOC  emissions  (g/mi) 


4.33 
1.56 
1.26 
0.92 
0.78 
0.71 


OTC  LEV 
+  ZEV 


4.33 
1.56 
1.26 
0.88 
0.69 
0.59 


OTC  LEV 


4.33 
1.56 
1.26 
0.88 
0.69 
0.60 


National 
alter- 
native 

scenario 


4.33 
1.56 
1.25 
0.88 
0.68 

aeo 


NOx  emissions  (g/mi) 


Tierl 


1.88 
1.56 
1.34 
1.17 
1.05 
0.99 


OTC  LEV 
+  ZEV 


1.88 
1.56 
1.33 
1.11 
0.89 
0.77 


OTC  LEV 


1.88 
1.56 
1.33 
1.11 
0.89 
0.77 


National 
alter- 
native 

scenario 


1.88 
1.56 
1.33 
1.12 
0.91 
0.78 


*  rhese  requirement  are  specified  in  "Emission 
Re<luction  Credits  for  California  Low  Emission 
Vehicles  (LEVs)",  memoraoduin  from  Phil  Lorang 
to  Ilagional  Air  Division  Directors,  April  8, 1994. 
Thi  t  memo  specified  enhanced  I/M  performance 


standard  cutpoints  of  0.6  g/mi  THC,  10  g/mi  CO, 
and  1.2  g/mi  NOx  for  vehicles  with  emissions 
standards  iwyond  Tier  1. 
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TABI£1. -EMISSION  ESTIMATES  FOR  PASSENGER  CARS  AND  UGHT-DUTY  TRUCKS  (<  6000  LBS  )  IN  THE  OTR   NCH"  AT 
COUhJING  FOR  PERMANENT  MK3RATI0N  AND  TEMPORARY  ViSITATKDN  BY  VEHICLEs1^^Vs^D^??TO^^ 


Year 


2010 
2015 


VOC  enHssions  (gTmi) 


Tier  1 


0.64 
0.60 


OTC  LEV 
♦  ZEV 


0.47 
0.39 


OTC  LEV 


0.48 
a40 


National 
alter- 


scenario 


0.49 
0.41 


NOx  emtssiom  (g^) 


Tier  1 


0.91 
0.86 


OTC  LEV 
♦  ZEV 


0.60 
0.47 


OTC  LEV 


0.61 
0.4« 


National 


native 
scenario 


0.63 
0.50 


Yev 


1990 
1996 
1999 
2002 
2005 
2007 
2010 
2015 


Permanent  Migration  and  Temporary 
Visitation  Impacts  on  Emissions 

Because  the  OTC  LEV  program  will  apply 
only  to  vehicles  sold  within  the  OTR,  and 
because  the  National  Alternative  Scenario 
has  a  later  start  date  outside  the  OTR,  some 
increase  in  emissions  will  be  associated  with 
the  permanent  migration  and  temporary 
visitation  of  non-L£Vs  from  other  states  into 
the  OTR.  The  amount  of  excess  emissions 
associated  with  migrating  and  visiting 
vehicles  is  dependent  on  two  factor  the 
difference  in  emissions  per  vehicle  between 
the  fleet  entering  the  OTR  and  the  "native" 
fleet  within  the  OTR,  and  the  number  of 
vehicles  entering  the  OTR  frwm  outside. 

The  difference  in  emissions  jier  vehicle 
between  the  fleet  entering  the  OTR  and  the 
native  fleet  within  the  OTR  is  dependent  on 
several  factors,  including  the  vehicle 
standard  they  are  each  certified  to  and  the  1/ 
M  program  each  is  subject  to.  The  difference 
in  emissions  due  to  differences  in  standards 
is  latter  in  the  OTC  LEV  case,  where 
immigrant  vehicles  are  assumed  to  be  Federal 
Tier  1  vehicles,  than  in  the  National 
Alternative  Scenario,  where  the  only 
difference  is  that  the  start  year  of  the  program 
is  delayed  outside  the  OTR. 

Vehicles  that  permanently  migrate  into  the 
OTR  will  be  subject  to  the  same  I/M  program 
as  vehicles  originally  sold  in  the  OTR. 
However,  vehicles  that  are  temporarily 
visiting  the  OTR  are  subject  to  the  I/M 
program  in  their  home  state.  As  a  result,  the 
emission  factors  associated  with  the  fleet  of 
vehicles  that  permanently  migrates  into  the 
OTR  will  be  difbtent  than  the  emission 
factors  associated  with  the  fleet  of  vehicles 
temporarily  visiting  the  OTR,  and  the  effects 
of  permanent  migration  and  temporary 
visitation  must  be  calculated  separately. 


VOC  emissions  (tons/day) 


Tier  1 


4.527 

1,809 

1,536 

1,165 

1,027 

971 

907 

897 


OTC  LEV 
♦  ZEV 


4,527 
1,809 
1.530 
1,117 


807 
672 
585 


OTC  LEV 


4,527 

1,809 

1,530 

1,119 

910 

812 

679 

596 


Mrailrtei^l 
PffAIIOfiai 

native 
scenario 


4,527 

1.810 

1.526 

1,115 

914 

817 

694 

623 


NOx  emissions  (tons/day) 


Tierl 


1.966 
1,809 
1,626 
1,490 
1,394 
1346 
1,292 
1,297 


OTC  LEV 
♦  ZEV 


1,966 
1,809 
1.618 
1.407 
1.175 
1.041 
854 
706 


OTC  LEV 


Qgfi 

p9DO 

809 
.618 
,409 
.179 
.052 
865 
724 


Natkmri 
alter- 
native 

scenario 


1.966 
1.809 
1,621 
1,424 
1,201 
1,062 
887 
747 


Methodology  for  Estimating  the  Amount  of 
Permanent  Migration  of  Motor  Vehicles  Into 
the  OTR 

There  is  no  readily  available  source  of 
information  that  allows  direct  estimates  to  be 
made  of  the  vehicle  population  in  the  OTR 
that  was  originally  sold  outside  the  OTR.  The 
ideal  source  of  information  would  be  a  state- 
by-state  vehicle  registration  database  that 
includes  the  state  of  original  sale  for  every 
motor  vehicle.  Such  a  database  would  allow 
direct  estimation  of  the  number  of  non-LEV 
vehicles  in  the  OTR  in  future  years.  However, 
this  kind  of  database  does  not  currently  exist 
for  the  OTR. 

The  next  alternative  source  of  information 
would  be  a  state-by-state  registration 
database  that  shows  the  percentage  of  newly 
registered  vehicles  in  the  OTR  that  entered 
the  OTR  frxjm  states  outside  the  OTR  in  a 
one-year  period.  This  kind  of  database  would 
allow  estimation  of  the  annual  migration  rate 
of  vehicles  into  the  OTR.  The  individual 
states  within  the  OTR  may  well  have  this 
information,  however,  EPA  was  unable  to 
obtain  such  information  in  time  for  this 
analysis.  We  understand  that  the  states  are 
attempting  to  develop  such  a  database. 
However,  as  discussed  below,  an  annual 
migration  rate  is  not  enough  by  itself  to 
estimate  the  number  of  non-LEV  vehicles  in 
the  OTR  in  future  years;  to  calculate  the 
overall  effect  of  migration  on  the  fleet  further 
analyses  of  the  type  described  below  would 
be  needed. 

In  the  absence  of  a  comprehensive  source 
of  data  on  vehicle  migration,  we  chose  to  use 
human  population  migration  as  a  surrogate. 
There  are  two  sources  for  state-to-state 
population  migration  daU:  the  U.S.  Bureau  of 
the  Census,^  «^ch  includes  questions  about 


change  in  residency  in  the  decennial  census; 
and  the  U.S.  Internal  Revenue  Service » (IRS), 
which  maintains  a  database  of  changes  in 
filing  addresses  for  personal  income  tax 
returns. 

The  migration  data  collected  by  the  Bureau 
of  Census  have  one  major  drawback.  The  data 
are  based  on  a  census  form  question  which 
asks  respondents  what  state  they  lived  in  five 
years  ago.  Since  mi;ltiple  moves  are  not 
recognized  by  this  kind  of  question,  the 
census  data  tend  to  underestimate  the  actual 
rate  of  migration.  For  this  analysis,  that  kind 
of  underestimation  can  be  a  problem.  For 
example,  a  resident  of  Ohio  could  move  to 
New  York  for  several  years,  then  return  to 
Ohio,  and  not  be  recognized  as  ever  having 
lived  in  New  York  in  the  census  database. 
However,  if  the  Ohio  resident  brought  a  non- 
LEV  vehicle  with  her  when  she  moved  to 
New  York,  that  vehicle  would  contribute 
excess  emissions  to  the  New  York  inventory 
while  it  was  there. 

The  migration  data  collected  by  the  IRS 
allow  the  estimation  of  a  true  annual  human 
migration  rate  from  state-to-state.  The  IRS 
records  the  current  year  address  and  previous 
year  address  for  all  filers  of  individual 
income  tax  forms.  Summaries  of  this 
database  showing  annual  state-to-state  (and 
even  county-to-county)  migration  are 
available.  The  database  shows  both  the 
number  of  individual  tax  returns  and  the 
number  of  exemptions  claimed  on  those 
returns.  Although  this  database  does  not 
include  the  portion  of  the  population  that 
does  not  file  tax  returns,  the  data  on 
exemptions  do  give  the  best  available 
estimates  of  aimual  state-to-state  migration  of 
human  population. 

The  IRS  state-to-state  migration  data  for 
1991  to  1992  indicate  a  human  migration  rate 


'  1990  Selected  Place  of  Birth  and  Migration 
Statistics  for  Sutes.  U.S.  Bureau  of  Census. 


"Statistics  of  Income  Program.  U.S.  Internal 
Revenue  Serxice. 
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of  1.03%  of  the  OTR  population  into  the  OTR 
from  non-OTR  states  other  than  California 
(i.e.,  in  1992. 1.03%  of  the  OTR  population 
lived  in  a  non-OTR  state,  other  than 
California,  in  the  previous  year).  The  same 
database  also  gives  a  1.98%  rate  of  out- 
migration  for  the  same  period. 

For  this  analysis,  we  have  assumed  that  the 
vehicle  migration  rate  was  equal  to  the 
human  migration  rate  (i.e.,  that  all  people 
who  move  take  their  vehicles  with  them). 
Thus,  this  approach  is  likely  to  somewhat 
overestimate  the  vehicle  migration  rate  since 
some  people  will  probably  choose  to  sell 
their  vehicles  before  moving.  On  the  other 
hand,  if  there  is  a  significant  difference  in  the 
cost  of  vehicles  within  the  OTR,  people 
moving  into  the  OTR  may  be  encouraged  to 
keep  their  vehicles.  Neither  of  these  effects 
is  quantiHable  with  the  available 
information. 

The  number  of  non-LEV  vehicles  in  the 
OTR  in  future  years  will  depend  not  only  on 
the  annual  rate  of  immigration  of  these- 
vehicles  into  the  OTR,  but  also  on  the  rate 
at  which  these  vehicles  are  scrapped  and  the 
rate  at  which  they  migrate  back  out  of  the 
OTR.  To  account  for  these  £actors,  we 
constructed  a  simple  model  which  estimates 
the  percentage  of  immigrant  vehicles  for  each 
model  year  in  the  fleet  in  any  calendar  year. 
The  model  uses  the  motor  vehicle  age 
distribution  in  MOBILESa,  which  accounts 
for  motor  vehicle  scrappage,  as  the  basis  for 
this  calculation.  The  MOBILESa  motor 
vehicle  age  distribution  is  simply  a  table 
which  indicates  what  percentage  of  vehicles 
in  the  fleet  in  a  given  calendar  year  are  the 
current  model  year,  one  y^ar  old,  two  years 
old,  etc.  up  to  25  years  old.  Motor  vehicle 
scrappage  is  reflected  in  the  table  by  the  fact 
that  the  percentage  of  vehicles  in  the  fleet 
decreases  with  age. 

The  model  for  determining  the  percentage 
of  non-LEV  vehicles  in  the  OTR  fleet  worlu 
as  follows: 

1.  The  MOBILESa  age  distribution  is  used 
to  determine  the  number  of  vehicles  of  each 
of  the  past  25  model  years  in  the  fleet  in  any 
calendar  year. 

2.  The  annual  migration  rate  (1.03%)  is 
used  to  determine  how  many  of  those 
vehicles  in  each  model  year  migrated  in  to 
the  OTR  in  the  past  year.  This  number  is 


sul  tracted  from  the  total  number  of  vehicles 
in  I  ach  model  year  to  determine  how  many 
vel  icles  in  each  model  year  did  not  migrate 
in  I  le  past  year. 

a  The  annual  migration  rate  (1.03%)  is 
the  1  applied  to  the  number  of  vehicles  that 
die  not  migrate  in  the  past  year  to  determine 
how  many  of  those  vehicles  migrated  in 
between  one  and  two  years  ago.  However, 
these  vehicles  have  also  had  a  year  in  which 
they  could  have  migrated  back  out  of  the 
OTR,  so  the  number  of  vehicles  migrating  in 
is  adjusted  by  the  out  migration  rate  (i.e., 
1.9|%  of  the  vehicles  that  migrated  in 

^een  one  and  two  years  ago  are  assumed 
ive  migrated  back  out  of  the  OTR). 
This  process  is  repeated  to  estimate  the 
icles  that  migrated  in  between  two  and 
years  ago,  between  three  and  four  years 
etc.,  all  the  way  to  the  number  of 
vehicles  that  migrated  in  between  24  and  25 
years  ago  for  each  applicable  model  year. 
Since  the  out  migration  rate  is  an  annual  rate, 
themumber  of  vehicles  that  migrated  in  any 
on^  year  period  is  adjusted  to  reflect  the 
number  of  years  these  vehicles  could  have 
ited  back  out  since  that  year  (i.e.,  of  the 
icles  that  migrated  in  between  two  and 
years  ago,  1.98%  would  have  migrated 
out  between  one  and  two  years  ago  and 
ler  1.98%  would  have  migrated  back  out 
le  past  year).  Because  this  process 
incOnxjrates  the  in  migration  rate,  the  out 
mij  ration  rate,  and  scrappage  (as  reflected  in 
the  age  distribution  of  the  fleet),  the  result  is 
a  ta  }Ie  that  estimates  the  number  of  vehicles 
ren  aining  in  the  OTR  fleet  (after  out 
mi{  ration  and  scrappage)  that  migrated  in 
eac  1  year  over  a  25  year  period. 

5  The  numbers  of  immigrant  vehicles  that 
mij  rated  in  each  year  over  a  25  year  period 
anc  still  remain  in  the  fleet  can  then  be 
sun  imed  to  estimate  the  total  number  of 
imi  ligrant  vehicles  remaining  in  the  fleet. 
Usi  ig  the  MOBILESa  age  distribution,  and 
the  in  and  out  migration  rates  calculated 
froi  1  the  IRS  data,  we  estimate  that,  in  one 
cal(  ndar  year,  the  number  of  vehicles  in  the 
OT I  that  were  originally  sold  outside  the 
OT  I  represents  7.25%  of  the  OTR  fleet. 

1  lis  analysis  does  not  reflect  the 
lik<  lihood  that  annual  migration  rates  into 
anc  out  ofthe  OTR  will  change  over  time, 
noi  does  it  reflect  the  potential  for  changes 


in  the  vehicle  age  distribution  over  time. 
Increases  in  immigration  rates  (and/or 
decreases  in  out  migration  rates)  will  tend  to 
increase  the  number  of  inmiigrant  vehicles  in 
the  OTR.  The  eSect  of  changes  in  vehicle  age 
distribution  are  less  obvious.  In  the  absence 
of  more  information,  we  have  chosen  to 
assume  that  these  factors  stay  constant  over 
time. 

Calculation  ofthe  Emission  Effects  of 
Permanent  Migration 

The  emission  effects  due  to  the  permanent 
migration  of  vehicles  from  outside  the  OTR 
were  calculated  by  combining  the  emission 
factors  of  the  immigrant  and  native  fleets 
assuming  that  the  immigrant  vehicles  make 
up  7.25%  ofthe  total  fleet.  For  the  OTC  LEV 
cases,  the  immigrant  fleet  emission  factors 
were  calculated  assuming  Tier  1  standards 
(85%  with  enhanced  I/M,  15%  with  no  I/M) 
while  the  native  fleet  emission  factors  were 
calculated  assuming  the  OTC  LEV  programs 
as  described  above,  including  the  separate 
programs  in  New  York  and  Massachusetts 
(again  assuming  85%  with  enhanced  I/M, 
15%  with  no  I/M).  For  the  National 
Alternative  Scenario  case,  the  immigrant  fleet 
emission  factors  were  calculated  assuming 
full  implementation  of  the  LEV  standard 
beginning  in  2001  (with  no  phase-in  or  TLEV 
standards  prior  to  that  model  year),  while  the 
native  fleet  emission  factors  were  calculated 
assuming  the  TLEV  standards  starting  in 
1997,  and  LEV  standards  phasing  in 
beginning  in  1999,  as  described  above.  Both 
the  immigrant  and  native  fleets  were 
assumed  to  be  subjected  to  a  mix  of  85% 
enhanced  I/M  and  15%  no  I/M. 

The  results  of  the  analysis  of  the 
permanent  migration  effects  are  given  in 
Table  2  below.  Permanent  migration  has  a 
smaller  effect  on  the  National  Alternative 
Scenario  than  it  does  on  the  OTC  LEV  cases, 
which  results  in  a  closing  of  the  gap  between 
these  two,  programs.  For  VOC  emissions, 
differences  between  the  proposals  with 
migration  factored  in  are  probably  not 
significant.  For  NOx  emissions,  the  OTC  LEV 
cases  have  lower  emissions  in  the  early  years 
and  higher  emissions  in  later  years,  it  is 
difficult  to  conclude  whether  the  differences 
are  significant  given  the  number  and  types  of 
assumptions  made  in  this  analysis. 


Table  2.— Emission  Estimates  for  Passenger  Cars  and  Light-Duty  Trucks  (<  6000  lbs.)  in  the  OTR, 

ACCOUNTING  FOR  PERMANENT  MIGRATION  BY  VEHICLES  FROM  OUTSIDE  THE  OTR 


Year 


1990 
1996 
1999 
2002 
2006 
2007 
2010 
2015 


VOC  emissions  (g/mi) 


lerl 


4.33 
1.56 
126 
0.92 
0.78 
0.72 
0.65 
0.60 


OTC  LEV 
+  ZEV 


4.33 
1.56 
1.26 
0.88 
0.70 
0.61 
0.49 
0.41 


OTC  LEV 


4.33 
1.56 
1.26 
0.88 
0.70 
0.61 
0.50 
0.42 


National 
alter- 
native 

scenario 


4.33 
1.56 
1.25 
0.88 
0.69 
0.60 
0.49 
0.41 


NOx  emissions  (g/mi) 


Tien 


1.88 
1.56 
1.34 
1.17 
1.05 
0.99 
0.92 
0.87 


OTC  LEV 
+  ZEV 


1.88 
1.56 
1.33 
1.11 
0.91 
0.79 
0.64 
0.51 


OTC  LEV 


1.88 
1.56 
1.33 
1.12 
0.91 
0.80 
0.65 
0.52 


National 
alter- 
native 

scenario 


1.88 
1.56 
1.33 
1.12 
0.91 
0.79 
0.63 
0.50 
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VOC  emisaians  (tonsMBy) 

NOx  anHnioni  (kxwMay) 

Year 

Tierl 

OTC  LEV 
♦  ZEV 

OTC  LEV 

nauonai 
aKer- 
native 

scenario 

Tier  1 

OTC  LEV 
♦  ZEV 

OTC  LEV 

National 
alter- 
native 

scenario 

1990      .__     

1996 --  - 

4.527 

1.809 

1.536 

1.168 

1.a33 

978 

918 

911 

4.527 

1.809 

1.531 

1.123 

923 

827 

699 

621 

4,527 

1.809 

1.531 

1.125 

925 

831 

706 

631 

4,527 

1.810 

1.527 

1.119 

920 

822 

699 

624 

1,966 
1.809 
1.627 
1.491 
1.396 
1.349 
1,296 
1.302 

1,966 
1.809 
1.619 
1.417 
1.200 
1,075 
904 
773 

1,966 
1,809 
1,619 
1,419 
1,203 

i,oas 

914 
789 

1.966 

1999  ......—• 

2002  

2005 

2007  ^. 

•".......- ...«.,.^ 

1.809 
1.623 
1.430 
1^10 

2010  

2015  „ 

- 

806 

750 

Methodology' for  Estimating  the  Amount  of 
Temporary  Travel  by  Motor  Vehicles  From 
Outside  the  OTR 

As  in  the  case  of  permanent  migration, 
there  is  no  single  comprehensive  database 
that  allows  the  direct  calculation  of  the 
amount  of  VMT  in  the  OTR  associated  with 
temporary  visits  (tourism  and  business 
travel)  by  vehicles  from  outside  the  OTR.  For 
this  analysis,  we  have  adopted  a  method  for 
estimating  the  amount  of  temporary'  travel  in 
the  OTR  developed  by  Thomas  L. 
Darlington."  This  analysis  relies  on  data  from 
surveys  conducted  by  the  U.S.  Travel  Data 
Center,  a  private  organization  in  Washington, 
DC. 

In  brief  summary,  Dariington's  analysis 
takes  the  number  of  person-trips  to  the  three 
east  coast  census  regions  from  other  census 
regions  estimated  torn  the  travel  surveys  and 
apportions  it  to  the  OTR  based  on 
population.  The  number  of  person-trips  into 
the  OTR  is  then  converted  to  vehicle  trips, 
then  to  automobile  and  light  truck  trips,  and 
then  to  summer-time  automobile  and  light 
truck  trips,  all  using  information  from  the 
travel  surveys.  Trips  are  then  converted  to 
miles  using  an  estimate  of  average  mileage 
per  trip  from  the  survey  data.  Finally, 
Darlington  assumes  that  half  of  that  mileage 
occurs  within  the  OTR,  and  uses  that 
estimate  to  calculate  the  total  numbers  of 
miles  per  day  in  the  OTR  associated  with 
tourism  and  business  travel  from  outside  the 
OTR.  As  a  result  of  this  analysis.  Dariington 
estimates  that  4.1%  of  VMT  in  the  OTR  is 
due  to  vehicles  traveling  trithin  the  OTR 
from  outside  the  OTR. 

Some  of  the  individual  states  within  the 
OTR  may  have  better  estimates  of  the  amount 
of  VMT  associated  with  visitors,  but  the  U.S. 
Travel  Dnta  Center  surveys  seem  to  be  the 
best  available  source  of  this  information  for 
the  whole  region.  The  main  weaknesses  %vith 
this  approach  are  in  the  calculation  ofthe 
number  of  person-trips  in  the  OTR  and  in  the 
estimate  ofthe  mileage  per  trip  in  the  OTR. 


*  Impact  of  MigraliOD  and  Power  Plant  Emission* 
on  the  Benaiiu  of  the  OTC  LEV  Program  Relative 
to  the  49-State  Alternative",  AAM.A,  Tijomaa  L. 


Because  the  survey  data  are  broken  down  by 
census  regions,  which  do  not  correspond 
with  OTR  boundaries,  some  assumptions 
must  be  made  to  calculate  the  number  of 
person-trips  in  the  OTR.  Darlington's 
approach  was  to  apportion  the  number  of 
person-trips  in  the  South  Atlantic  Census 
Region  by  the  proportion  of  the  Census 
Region's  population  in  the  OTR.  This 
approach  is  not  unreasonable,  but  other 
approaches  may  be  possible.  Similarly,  for 
converting  person  trips  to  miles,  Darlington 
takes  the  average  mileage  per  trip  from  the 
survey  data  and  assumes  that  half  of  that 
mileage  occurs  with  the  OTR.  Once  again, 
this  is  not  an  unreasonable  assumption,  but 
other  assumptions  may  be  equally  valid. 
Until  further  information  on  this  kind  of 
travel  is  obtained,  we  will  rely  on  this 
approach  to  estimate  the  temporary  visitation 
rate. 

Calculation  ofthe  Emission  Effects  of 
Temporary  Visitation 

The  emission  effects  due  to  the  temporary 
visitation  of  vehicles  from  outside  the  OTR 
were  calculated  by  combining  the  amission 
factors  of  the  tourist  and  native  fleets 
assuming  that  the  tourist  vehicles  make  up 
4.1%  ofthe  total  VMT.  In  all  cases,  the  native 
fleet  emission  factors  include  the  effects  of 
permanent  migration,  as  described  above.  For 
the  OTC  LEV  cases,  the  tourist  fleet  emission 
factors  were  calculated  assuming  Tier  1 
standards,  with  no  I/M.  while  the  native  fleet 
emission  factors  were  those  calculated 
assuming  the  OTC  LEV  programs  as 
described  above,  including  the  separate 
programs  in  New  York  and  Massachusetts 
(again  assuming  85%  with  enhanced  VM. 
15%  with  no  I/M)  and  including  the  effects 
of  {jermanent  migration.  For  the  National 
Alternative  Scenario  case,  the  tourist  fleet 
emission  factors  were  calculated  assuming 
full  implementation  ofthe  LEV  standard 
beginning  in  2001  (with  no  phase-in  or  TLEV 
standards  prior  to  that  model  year),  but  with 
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no  I/M,  while  the  native  fleet  emission 
factors  were  calculated  assuming  the  TLEV 
standards  starting  in  1997.  and  LEV 
standards  phasing  in  beginning  in  1999,  as 
described  above,  but  with  a  mix  of  85% 
enhanced  I/M  and  15%  no  I/M  (and 
including  the  effects  of  permanent 
migration). 

The  results  of  the  analysis  of  the  temporary 
visitation  effects  (along  with  the  permanent 
migration  effects)  are  given  in  Table  3  below. 
Incorporating  these  effects  results  in 
substantial  increases  in  the  emissions  under 
all  scenarios,  but  most  of  that  increase  is  due 
to  the  effect  of  differences  in  1/M  programs 
between  the  native  and  tourist  fleets.  In  the 
absence  of  an  enhanced  I/M  program  (and  the 
emission  credits  associated  with  the 
combination  of  the  enhanced  I/M  program 
and  California  OBD),  the  differences  between 
the  tourist  fleet  in  the  OTC  LEV  cases  and  the 
tourist  fleet  in  the  National  Alternative 
Scenario  are  much  smaller,  which  results  in 
a  smaller  difference  in  the  impact  of  tourism 
in  these  two  cases.  This  difference  will  be 
larger  (i.e.,  the  emissions  increase  due  to 
tourism  in  the  OTC  LEV  cases  wriU  increase 
relative  to  the  National  Alternative  Scenario 
case)  if  some  ofthe  tourist  vehicles  are 
assumed  to  be  subject  to  an  enhanced  I/M 
program.  However,  the  percentage  of  vehicles 
subject  to  enhanced  I/M  outside  the  OTR  is 
small,  and  should  have  little  impact  on  these 
results.  Therefore,  conclusions  about  the 
relative  beneflts  of  these  programs  remain 
unchanged  from  the  discussion  of  the  effiects 
of  permanent  migration.  For  VOC  emissions, 
differences  between  the  proposals  with 
migration  factored  in  are  probably  not 
significant.  For  NOx  emissions,  the  OTC  LEV 
cases  have  lower  emissions  in  the  early  years 
and  higher  emissions  in  later  years,  it  is 
difficult  to  conclude  whether  the  differences 
are  signiflcant  given  the  number  and  types  of 
assumptions  made  in  this  analysis. 
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Table  3.-— Emission  Estimates  fof 
Accounting  for  Permanent  Migr)  jion 


Year 


1990 
1996 
1999 
2002 
2005 
2007 
2010 
2015 


Year 


1990 
1996 
1999 
2002 
2005 
2007 
2010 
2015 


Appendix  D 

Draft  EPA  staff  report  on  a  49-State  vehicle 
program's  effect  on  the  Northeast  Ozone 
Transfjort  Region's  boundary  conditions. 

Transport  Benefits  Associated  With  a  49- 
State  Vehicle  Program 

EPA  does  not  have  a  quantitative  analysis 
that  measures  the  transport  benefits  to  the 
Ozone  Transport  Region  (OTR)  from 
emission  reductions  outside  the  OTR 
provided  by  a  49-State  motor  vehicle 
program.  At  the  request  of  the  Ozone 
Transport  CoHunission  (OTC),  EPA  has 
recently  completed  an  analysis  using  the 
Regional  Oxidant  Model  (ROM)  to  determine 
the  ozone  effects  associated  with  control 
programs  outside  of  the  OTR.  EPA  modelled 
the  impact  by  the  year  2005  of  including 
certain  control  strategies,  including  a  .15  lbs/ 
nmiBtu  emission  rate  for  large  stationary 
sources  of  NOx  emissions  anud  the  adoption 
of  the  LEV  program,  throughout  the  Eastern 
United  States. 

The  results  showed  that  the  transport 
benefits  to  the  OTR  from  adopting  these 
control  strategies  outside  the  OTR  can  be 
significant.  However,  the  analysis  did  not 
separate  the  LEV  program  from  the  .15  lbs/ 
mmBtu  NOx  stationary  source  program.  From 
the  sheer  magnitude  of  the  tons  of  pollution 
taken  out  of  the  air  by  the  two  programs,  as 
well  as  the  location  of  the  large  number  of 
NOx  stationary  sources  in  the  Ohio  River 
valley,  it  seems  clear  that  the  vast  majority 
of  transport  benefits  seen  in  the  ROM 
analysis  are  the  result  of  the  .15  NOx 
stationary  source  program.  The  transport 
benefits  to  the  OTR  associated  with  the  LEV 
program  are  likely  to  be  comparatively  small. 


Passenger  Cars  and  Light-Duty  Tqucks  (<  6000  lbs.)  in  the  OTR, 
AND  Temporary  Visitation  by  Vehicles  From  Outside  the  OTR 


VOC  emissions  (g/nrv) 


Tierl 


4.34 
1.57 
1.28 
0.94 
0.80 
0.74 
0.67 
0.63 


OTC  LEV 
♦  ZEV 


4.34 
1.57 
128 
0.90 
0.72 
0.63 
0.52 
0.44 


OTC  LEV 


4.34 
1.57 
1.28 
0.90 
0.72 
0.64 
0.53 
0.45 


National 
alter- 
native 

scenario 


4.34 
1.58 
1.27 
0.90 
0.72 
0.63 
0.52 
0.44 


NOx  emissions  (g/mi) 


Tien 


1.88 
1.57 
1.35 
1.19 
1.07 
1.01 
0.94 
0.89 


OTC  LEV 
+  ZEV 


1.88 
1.57 
1.34 
1.13 
0.93 
0.82 
0.67 
0.55 


OTC  LEV 


1.88 
1.57 
1.34 
1.13 
0.93 
0.82 
0.68 
0.56 


National 
alter- 
native 

scenario 


1.88 
1.57 
1.34 
1.14 
0.93 
0.81 
0.66 
0.53 


VOC  emissions  (tons/day) 


Tierl 


4.536 
1.826 
1.559 
1.151 
1.059 
1.007 
949 
945 


OTC  LEV 
■fZEV 


4,536 

1,826 

1,554 

1.148 

954 

861 

739 

667 


OTC  LEV 


4,536 

1,826 

1,554 

1,150 

955 

866 

746 

677 


National 
alter- 
native 

scenarios 


4.536 

1,827 

1,550 

1.143 

949 

854 

736 

666 


NOx  emissions  (tons/day) 


Tierl 


1,967 
1,816 
1,639 
1,508 
1,418 
1,373 
1,324 
1.335 


OTC  LEV 
+  ZEV 


1.967 
1.816 
1.632 
1.436 
1^29 
1.110 
948 
827 


OTC  LEV 


1.967 
1,816 
1,632 
1,438 
1,233 
1,120 
958 
842 


National 
alter- 
native 

scenarios 


1,967 
1,816 
1,635 
1,448 
1,235 
1.101 
936 
798 


According  to  analyses  conducted  by  EPA's 
C  iice  of  Mobile  Sources,  the  emission 
re  ductions  associated  with  a  LEV  program 
ai !  relatively  small  outside  of  those  areas 
w  lere  an  enhanced  vehicle  inspection  and 
ra  aintenance  program  is  in  place.  Outside  of 
tb  e  OTR,  enhanced  vehicle  I/M  programs 
w  ill  be  in  place  in  Chicago/Milwaukee/ 
ni  irthem  Indiana  area,  as  well  as  areas  like 
H  }uston,  Texas,  and  Atlanta,  Georgia.  These 
pi  ograms  will  likely  not  be  in  place  in  Ohio, 
V\  est  Virginia,  and  other  areas  bordering  the 
0  PR.  As  a  result,  the  benefits  of  the  LEV 
pi  ogram  tend  to  be  more  localized  to  those 
ai  sas  with  enhanced  vehicle  I/M,  several 
hi  indred  miles  away  fitim  the  OTR. 

Since  the  ROM  analysis  modelled  the 
e:  'ects  of  the  various  control  strategies  only 
th  rough  the  year  2005,  it  seems  likely  that 
w  latever  transport  benefits  there  are  to  the 
0  fR  6t)m  a  nationwide  LEV  program  will 
g  QW  over  time  as  the  fleet  turns  over. 
h  ivtrever,  in  the  near  term,  the  transport 
b  nefits  to  the  OTR  from  a  nationwide  LEV 
p  ogram  will  likely  remain  comparatively 
snail. 

A  >pendix  E 

-    Republished  slides  from  the  presentation 
o  this  information  by  John  Elston, 
Apministrator,  New  Jersey  Department  of 
EBvironmental  Protection,  representing  the 
G  Eone  Transport  Commission  at  the 
S  ptember  30, 1994,  meeting  of  the 
S  ibcommittee  on  Mobile  Source  Emissions 
ai  ,d  Air  Quality  in  the  Northeast  States  of  the 
C  ean  Air  Act  Advisory  Committee. 


Review  of  Assumptions  in  OTC's  Analysis  of 
Latest  Manufacturers'  Proposal 

1.  Enforcement  of  alternative  voluntary 
national  standards — Enforcement  remains  a 
key  issue  in  analysis  of  any  proposal  from  the 
auto  manufacturers.  A  clear  enforcement 
mechanism  for  the  auto  manufacturers' 
proposal  (which  starts  in  1997)  has  not  been 
defined,  but  Uie  Clean  Air  Act  does  allow 
alternative  standards  to  be  enforced  in  2004. 
Two  cases  (1997  and  2004)  have  therefore 
been  run  to  show  emissions  under  both 
enforcement  scenarios. 

2.  On-Board  Diagnostics— The  OTC  LEV 
program  ensures  that  vehicles  will  be 
equipped  with  the  OBD-2  system  available 
on  California  LEV  vehicles.  The  OBD-2 
system  is  a  critical  and  integral  component 
of  the  LEV  program  that  provides  early 
detection  and  correction  of  excess  and 
deteriorating  emissions  as  well  as  synergistic 
emissions  reductions  when  coupled  with 
other  vehicle  emissions  control  programs 
such  as  inspection  and  maintenance 
programs.  The  auto  manufacturers'  proposal 
as  prepared  in  August  1994  included 
California  OBD  contingent  on  an  adjustment 
in  sulfur  levels  in  the  nation's  gasoline 
supply,  an  action  that  cannot  be  assumed. 

Very  recently,  representatives  of  the  auto 
manufacturers  have  suggested  that  perhaps 
there  could  be  other  approaches  besides  a 
nationwide  fuel  supply  modification.  There 
have  been  suggestions  that  OBD  and  I/M 
cutpoints  could  be  raised,  actions  which  can 
be  anticipated  to  raise  emissions  of  motor 
vehicles.  Thus,  because  the  auto 
manufacturers  have  not  indicated  how 
California  OBD  would  operate  in  their 
proposal  to  attain  the  full  emission 
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reductions  attainable,  this  analysis  assumes 
Federal  OBD. 

3.  Migration — The  auto  manufacturers  have 
used  a  migration  rate  into  the  OTR  of  roughly 
12  percent  (permanent— 7%,  temporary/ 
visitation — 5%).  These  numbers  have  been 
generated  primarily  on  the  basis  of 
movement  of  people  into  the  OTR,  as 
opposed  to  vehicles.  Preliminary  State  data 
indicates  that  these  numbers  are  probably 
high,  based  on  limited  vehicle  data  collected 
by  States.  Ultimately  vehicle-based  data  is 
preferable  to  resident-based  data,  but  it  is  not 
readily  available.  Therefore,  while  the  OTC 
States  do  not  necessarily  accept  the  7%  and 
5%  estimates  pending  further  development 
of  State  vehicle-based  data,  these  estimates 
were  used  for  the  purpose  of  this  analysis. 

4.  Power  Plant  Emissions— Because  of  the 
development  of  stationary  source  NOx 
controls  within  the  OTR,  and  the  need  to 


come  up  with  attainment  demonstrations,  the 
OTC  acted  on  a  plan  on  September  27, 1994, 
which  commits  to  a  NOx  budget  for  large 
boilers,  including  those  for  utilities. 
Therefore,  it  is  not  reasonable  to  assume  that 
there  will  be  increased  NOx  emissions  as  a 
result  of  the  additional  electric  generation 
resulting  bom  charging  of  electric  vehicles.  If 
there  is  increased  electric  generation, 
emissions  will  still  be  controlled  by  virtue  of 
the  overall  budget. 

5.  Fuel  distribution  and  refinery 
emissions — For  each  electric  vehicle  on  the 
road,  it  can  be  assumed  that  there  is  a 
gasoline-fueled  vehicle  that  is  not,  thereby 
eliminating  the  VOC  emissions  related  to 
gasoline  handling  at  bulk  terminals  and 
gasoline  stations,  and  any  VOC  and  NDx 
emissions  related  to  refinery  operation 
within  the  OTR.  These  emissions  are  not 
included  in  this  analysis,  thereby  making  the 


numbers  reported  here  conservative  with 
respect  to  VOC  and  NOx. 

6.  Advanced  technology— The  OTC  LFV 
program  allows  States  to  eventually  beneHt 
from  the  advancement  of  technology  for 
ULEVs  and  ZEVs.  While  it  is  difficult  to 
predict  exactly  what  advances  are  possible,  it 
is  clear  that  ULEV  technology  is  now  being 
developed  to  respond  to  the  LEV  program. 
Under  the  OTC  LEV  program,  the  fleetwide 
average  is  based  on  an  assumpticHi  that  in 
2003,  the  fleet  mix  will  be  primarily  LE\'s. 
with  10%  ZEVs  and  the  balance  ULEVs. 
Given  the  advances  in  ULEV  technology, 
then  an  appropriate  scenario  to  test  possible 
additional  benefits  in  the  future  would  be  a 
switch  from  LEV  to  ULEV  technology  (i.e. 
90%  ULEV  and  10%  ZEV).  2005  has  been 
chosen  for  the  start  of  this  scenario. 
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OTC  Comparison  of  Emissions  From  OTC  LEV  and  Automakers'  Proposal  (49  State) 

[Tons  per  day  In  OTR] 


Year 


1999  . 

2005 

2007 

2010 

2015 

2020 


.YMr 


1999 
2005 

2007 
2010 
2015 
2020 


The  automakers  proposal  Indicates  that  fuel  sutfuf 
All  scenarios  assume  permanent  migralion  of  rot  ghly 
these  figures  are  probably  overestimates. 
Enhanced  OTC  LEV  assumes  90%  ULEVs  and 


'^ 


OTC  LEV  includes  ZEV  benefits. 

1997  enforcement  of  49  State  proposal  assumes 


|FR  Doc.  94-26179  Filed  10-19-94;  12:22 
pml 

BtLUNO  CODE  6S«fr-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  649. 650,  and  651 
P.D.  101494B] 

New  England  Fishery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Coimcil)  will 
hold  a  2-day  public  meeting  on  October 
26-27, 1994,  to  consider  actions 
affecting  the  New  England  fisheries  in 
the  exchisive  economic  zone  (EEZ). 
DATES:  The  meeting  will  begin  on 
October  26  at  10:00  a.m.  and  on  October 
27  at  8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  King's  Grant  Inn,  Route  128  and 
Trask  Lane,  Danvers,  MA  01923; 
telephone:  (508)  774-6800.  Requests  for 


VOC 


Tierl 


1450 

1003 

964 

929 

961 

1005 


49Stat»- 
2004  enforce- 
ment 


1450 
967 
934 
853 
867 
905 


49  State— 
1997  enforce- 
ment 


1439 
948 
906 
853 
864 
901 


OTC  LEV 


1436 
808 
692 
548 
455 
440 


Enhanced 
OTC  LEV 


1436 

Tse 

679 
506 

387 

349 


NOx 


Tierl 


1568 
1478 
1479 
1510 
1599 
1705 


49  State— 
2004  enforce- 
ment 


1568 
1448 
1417 
1393 
1442 
1519 


49  State— 
1997  enforce- 
ment 


1566 
1391 
1366 
1366 
1427 
1519 


OTC  LEV 


1543 
1116 
980 
782 
632 
618 


Enhanced 
OTC  LEV 


1543 
1116 
970 
752 
577 
548 


effects  on  California  OBD  operation  are  unresolved;  Federal  OBD  is  therefore  assumed. 
7%  and  visitation  of  roughly  5%;  State  vehicle  data  under  development  indicates  that 


10%  ZEVs  to  reflect  potential  additional  benefit  in  the  future  as  a  result  of  advanced  tech- 
I  ^t  an  enforcement  mecfianism  is  developed. 


sp  tcial  accommodations  should  be 

ad  Iressed  to  New  England  Fishery 

Ml  nagement  Council,  5  Broadway. 

Satigus,  MA  01906;  telephone:  (617) 

23J-0422. 

Foit  FURTHER  INFORMATION  CONTACT: 

Dciuglas  G.  Marshall,  Executive  Director. 

Nejw  England  Fishery  Management 

Council. 

SUPPLEMENTARY  INFORMATION:  The 

Council  meeting  will  take  place  on 

Oqtober  26  with  a  report  from  the  Sea 

Scallop  Committee.  Subjects  scheduled 

foi  discussion  include: 

1)  A  request  to  conduct  a  sea  scallop 
en  lancement  project  in  the  EEZ; 

2)  A  review  of  consolidation 
alt  imatives; 

3)  Whether  to  maintain  a  seven- 
pe  son  crew  size  limit  as  part  of  the 
cu  rent  management  program;  and 

4)  A  recommendation  about  theoise 
of  u«a  closures  to  protect  small 

so  Hops. 

'  lie  Groundfish  Committee  will 
rei  iew  the  results  of  its  discussions 
ab  )ut  biological  targets  and  timetables 
to  address  declines  of  key  groundfish 
stc  cks  and  possible  interim  action  to 
pr  vent  further  decreases  in  stock  size. 

'  "he  Monkfish  Committee  will  review 
its  progress  on  the  development  of  a 
fis  lery  management  plan  (FMP). 

'  ^e  afternoon  session  will  conclude 
wi  h  reports  from  the  Council 


Chairman,  Council  Executive  Director, 
NMFS  Regional  Director  (RD),  Northeast 
Fishery  Science  Center  liaison,  Mid- 
Atlantic  Fishery  Management  Coimcil 
liaison,  and  Coast  Guard. 

The  October  27  session  of  the  Council 
meeting  will  begin  with  a  briefing  by  the 
Council's  U.S.  State  Department 
representative  on  the  status  of  various 
management  policies  affecting  high-seas 
fishing  activities.  The  Lobster 
Committee  report  will  follow  and  will 
include  the  actions  summarized  below. 

Abbreviated  Rulemaking  Action — 
American  Lobster 

The  Coimcil  may  take  action  on 
adjustments  to  the  American  Lobster 
FMP  under  the  framework  for 
abbreviated  rulemaking  contained  in  50 
CFR  649.43.  The  Council  will  consider 
public  conunents  in  making  its 
recommendations  to  the  RD  under  the 
provisions  for  abbreviated  rulemaking 
cited  above.  If  the  RD  concurs  with  the 
measures  proposed  by  the  Council,  he 
will  publish  Uiem  as  a  final  rule  in  the 
Federal  Register. 

The  measures  proposed  would  further 
restrict  eligibility  for  applicants  who 
held  federally-endorsed  state  lobster 
permits  but  not  Federal  permits,  as  of 
March  25, 1991.  These  applicants  would 
be  required  to  show  proof  of  ownership 
of  a  fishing  vessel  and  of  having  landed 


Federal  Register  /  Vol.  59.  No.  204  /  Monday,  October  24.  1994  /  Proposed  Rules  53411 


lobsters  prior  to  March  25, 1991. 
Additionally,  the  lobster  landings  must 
have  come  from  the  qualifying  vessel. 
This  may  be  demoBstiated  by  providing 
landings  receipts  in  the  name  of  the 
vessel.  If  such  evidence  is  not  available, 
an  applicant  must  submit  an  affidavit 
stating  that  lobsters  were  landed  widi 
.the  vessel  which  has  met  the  ownership 
requirement. 

The  framework  adjustment  document 
also  would  allow  NMFS  to  delay  issuing 
limited-access  permits  to  resolve 
eligibility  problems  and  require  that 
NMFS  miake  available  a  list  of  limited- 
access  permit  holders  on  a  periodic 
basis,  if  requested. 

The  Council  also  will  discuss  and 
accept  public  comments  on  an 
additional  framework  adjustment  to  the 
Lobster  FMP  under  ^>bceviated 
rulemaking.  Issues  concerning 
uniformity  in  Federal  versus  state 
permit  requirements  will  be  discussed 
to  ensure  that  anyone  with  a  history  of 
fishing  for  lobsters  in  the  FT:?,  may 
quaUfy  for  a  Federal  limited-access 
lobster  permit. 


Abbreviated  Ralemakiiig  Actitm— 
Northeast  Multispecies,  Atlantic  Sea 
Scallops  and  American  Lobster 

Within  the  context  of  the  Interspecies 
Committee  report,  the  Council  may 
consider  action  on  adjustments  to  the 
Multispecies.  Scallop  and  Lobster  FMPs 


under  the  framework  for  abbreviated 
rulemaking  contained  in  50  CFR  650.43 
and  651.40.  The  Council  will  accept 
comments  and  consider  final  action  on 
framework  adjustment  measures  that 
would  allow  an  applicant  for  Federal 
limited-access  pennits  for  multispecies, 
scallops  or  lobsters  to  obtain  fishing 
rights  and  to  qualify  for  a  limited-access 
permit  for  1994  and  subsequent  years 
even  though  the  applicant  may  not 
currently  own  title  to  a  vessel.  The 
permit  would  be  Umited  to  plan- 
specified  characteristics  of  the  vessel  for 
which  the  fishing  rights  were 
established.  If  tihe  RD  concurs  with  the 
Council's  recommendation,  he  will 
publish  them  as  a  proposed  rule  in  the 
Federal  Register. 

Under  current  regulations,  eligibility 
for  limited-access  pennits  requires 
ovmership  of  a  vessel  that  qualifies 
under  the  various  moratorium  criteria 
for  the  above-named  fisheries.  In 
addition,  applicants  must  obtain  a 
permit  in  1994  to  be  eligible  for  a 
limited-access  permit  in  future  years. 
The  situation  might  lead  to  a  permanent 
loss  of  fishing  privileges  by  anyone  who 
holds  fishing  rights  under  the  various 
moratorium  provisions  but  does  not 
own  a  vessel. 

Also,  the  Council  will  discuss  and 
accept  comments  on  an  additional 
framework  adjustment  to  the 
Multispecies  FMP  in  accordance  with 


the  provisions  dted  above.  The 
proposed  measure  would  exempt  from 
the  permit  sphtting  prohibition  those 
vessels  subject  to  having  multispecies 
permits  cancelled  which  were  acquired 
prior  to  the  implementation  date  of 
Amendment  #5.  This  measure  would 
retain  the  permit  splitting  prohibition 
from  being  implemented  retroactively. 
This  would  be  the  initial  Council 
meeting  under  the  process  for 
framework  adjustments. 

The  Interspecies  Committee  may 
continue  a  series  of  ongoing  discussions 
about  general  management  goals.  If  so» 
Council  members'  opinions  and 
arguments  will  be  given  priority. 
Comments  from  the  floor  will  be 
limited,  but  may  be  accepted  if  time 
permits.  The  meeting  will  conclude 
after  other  relevant  business  has  been 
addressed. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Douglas  G.  Marshall  (see  ADDRESSES),  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  October  17, 1994. 
)oe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Sen-ice. 

[PR  Doc.  94-26225  Filed  10-21-94:  8:45  ami 
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This  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat)ie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Judicial  Review; 
Committee  on  Governmental 
Processes 

ACTION:  Notice  of  Public  Meetings. 

SUM««ary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  notice  is  hereby  given  of  a 
meeting  of  the  Committee  on  Judicial 
Review  and  the  Committee  of 
Governmental  Processes  of  the 
Administrative  Conference  of  the 
United  States. 

AGENCY:  Committee  on  Judicial  Review. 
DATES:  Wednesday,  November  9, 1994. 
at  2:00  p.m. 

location:  Office  of  the  Chairman. 
Administrative  Conference,  2120  L 
Street  NW.,  Suite  500.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Candace  Fowler.  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States.  2120  L  Street  NW., 
Suite  500.  Washington,  DC  20037. , 
Telephone:  (202)  254-7020. 
AGENCY:  Committee  on  Governmental 
Processes. 

DATES:  Friday,  December  2, 1994,  at  9:30 
a.m. 

LOCATION:  Office  of  the  Chairman, 
Administrative  Conference,  2120  L 
Street  NW.,  Suite  500.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  S.  Laufer,  Office  of  the 
Chairman.  Administrative  Conference  of 
the  United  States,  2120  L  Street  NW.. 
Suite  500,  Washington,  DC  20037. 
Telephone:  (202)  254-7020. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Judicial  Review  will 
continue  discussion  of  a  draft  report  by 
Professor  William  Kovacic  of  George 
Mason  University,  currently  visiting  at 
American  University,  on  choice  of 
forum  in  government  contract  bid 
protest  disputes.  The  Committee  will 
also  disoiss  a  study  in  progress  by 
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Pr  )fessor  Neal  Devins  of  the  College  of 
W  Uiam  and  Mary  concerning  allocation 
of  responsibility,  between  the 
Department  of  Justice  and  other  federal 
agencies,  for  the  conduct  of  litigation 
involving  the  federal  government. 

The  Committee  on  Governmental 
cesses  will  continue  discussion  of 
w&en  federal  government  lawyers  may 
pa  rticipate  in  pro  bono  activities.  There 
ar )  possible  restrictions  in  the  Code  of 
Professional  Responsibility,  in  agency 
regulations  governing  outside  activities, 
an  d  in  government-wide  rules 
CO  iceming  use  of  government 
in  ;trumentalities.  The  committee  will 
stj  rt  its  discussion  by  reviewing  a  1991 
re  )ort  on  the  subject  written  by 
cc  isultant  Professor  Lisa  Lerman  of 
Q  tholic  University  School  of  Lav/. 

\ttendance  at  the  meetings  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
atl  end  should  notify  the  Office  of  the 
CI  airman  at  least  one  day  in  advance. 
Tl  e  chairman  of  each  committee,  if  he 
d€  ems  it  appropriate,  may  permit 
m  smbers  of  the  public  to  present  oral 
sti  tements  at  the  meeting.  Any  member 
of  the  public  may  fil&a  vmtten , 
sti  tement  with  the  committee  before, 
d\  ring,  or  after  the  meeting.  Minutes  of 
th  5  meeting  will  be  available  on  request. 

)ated:  October  17, 1994. 
Je;  hey  S.  Lubbers, 
Bt  search  Director 
[F  t  Doc.  94-26300  Filed  10-21-94;  8:45  am] 
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A  iENCY  FOR  INTERNATIONAL 
D  iVELOPMENT 

Pi  iblic  Information  Collection 

R(  iquirements  Submitted  to  0MB  for 

Ri  iview 

The  U.S.  Agency  for  International 
D  velopment  (U.S.A.I.D.)  submitted  the 
fo  lowing  public  information  collection 
re  juirements  to  OMB  for  review  and 
cl  iarance  under  the  Paperwork 
R  duction  Act  of  1980.  Public  Law  96- 
5'  1.  Comments  regarding  these 
ir  ormation  collections  should  be 
ac  dressed  to  the  OMB  reviewer  listed  at 
th  B  end  of  the  entry  no  later  than  ten 
d)  ys  after  publication.  Comments  may 
al  >o  be  addressed  to.  and  copies  of  the 
SI  bmissions  obtained  from  the  Records 
K  anagement  Officer.  Renee  Poehls, 


(202)  736-4743,  M/FA/AS/ISS.  Room 

B930  NS.  Washington.  DC  20523-0097. 

Date  Submitted:  October  3. 1994. 

Submitting  Agency:  U.S.  Agency  for 
International  Development. 

OMB  Number:  0412-0012. 

Type  of  Submission:  Renewal. 

Title:  Supplier's  Certificate  and 
Agreement  with  the  Agency  for 
International  Development — Invoice 
and  Contract  Abstract. 

Purpose:  The  U.S.  Agency  for 
International  Development  (A.I.D.) 
finances  goods  and  related  services 
under  its  Commodity  Import 
Programs  (CIPS)  which  are  contracted 
for  by  public  and  private  entities  in 
the  countries  receiving  the  U.S.A.I.D. 
assistance.  Since  A.I.D.  needs  some 
means  to  collect  information  directly 
from  the  suppliers  of  the  goods  and 
related  services  and  enable  U.S.A.I.D. 
to  take  appropriate  action  against 
them  in  the  event  they  do  not  comply 
with  the  applicable  regulations.  A.I.D. 
does  this  by  securing  from  the 
suppliers,  as  a  condition  for  the 
disbursement  of  funds,  a  certificate 
and  agreement  with  U.S.A.I.D.  which 
contains  appropriate  representations 
by  the  supphers. 

Annual  Reporting  Burden:  Respondents: 
600;  annual  responses:  3600;  average 
hours  per  response:  .50;  annual 
burden  hours:  1800. 

fleWewer;  Jeffery  Hill  (202)  395-7340, 
Office  of  Management  and  Budgetj 
Room  3201.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  October  7, 1994. 
Elizabeth  Baltimore. 

Bureau  for  Management.  Administrative 
Service,  Chief  Iriformation  Support  Services 
Division. 

|FR  Doc.  94-26288  Filed  10-21-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Government  Owned  Inventions 
Available  for  Licensing 

AGENCY:  Agricultural  Research  Service. 
USDA. 

ACTION:  Notice  of  Government  owned 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  as 
represented  by  the  Department  of 


Agriculture,  and  are  available  for 
Licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  404  to  achieve 
expeditious  conunMcialization  of 
results  of  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
vmting  to:  June  Blalock.  Technology 
Licensing  Coordinator,  USDA.  ARS, 
Room  401.  Bldg.  005.  BARC-West, 
Behsville.  Maryland  20705;  Phone  301- 
504-5989  or  Fax  301-504-5060.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 


5341:1 


SUPPLEMENTARY  INFORMATION:  The 
inventions  available  for  licensing  are: 

8-186,182.  Hydmxyraethylated 
Resorcinol  Coupling  Agent  and 
Method  for  Bonding  Wood 

8-233,173.  Non-Separable  Starch-Oil 

Compositions 
8-235.432,  BotcinoHde:  A  Natural 

Product  Herbicide 
8-242,830,  Temperature  Adaptable 

Glyoxal-Modified  Fibers  and  Method 

of  Preparing  Same 

8-257.965  Method  of  Removing  Color 

From  Kraft  Wood  Pulps 
8-261,510,  Biologically-Identified 

Optimal  Temperature  Interactive 

Console  (BIOTIC)  for  Managing 

Irrigation 

8-265,367,  Enzyme  Catalyzed  Synthesis 
of  Structured  Lipids 

8-269,325.  In  Ovo  Immunization  of 
Avian  Embryos  with  Oil-Emulsion 
Vaccines 

8-272,477,  Chemically  Synthesized 
Sugar  Esters  for  the  Control  of  Soft 
Bodied  Arthropods 

8-282,580.  Saccharomyces  Treatment  to 
Diminish  Campylolxicter  and 
Salmonella  Populations  in  Poultry 
8-283.115.  Repellents  for  Ants 
8-296.146,  Malathion  Resistant  Strain  of 
a  Hymenopterous  Parasitoid 


8-303,808.  A  Dual  Side  Plant  Leaf 

Washer  and  Immersion  Cell 
lime  Blalock, 

Technology  Licensing  Coordimater. 

fFR  Doc.  94-26222  Filed  10-21-94:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  November  15, 
1994,  9  a.m.,  in  the  Herbert  C.  Hoover 
Building.  Room  3884, 14th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC.  The  Committee  advises  the  Office  of 
the  Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or  Comments 
by  the  Public. 

3.  Discussion  on  Automated  Export 
System. 

4.  Discussion  on  Regulalicwis  Reform. 

5.  Reports  horn  Working  Groups. 

6.  Updates  on  Export  Administration 
and  Export  Enforcement. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  export 
control  program  and  strategic  criteria 
related  thereta 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  wiU  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members. 


the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter.  TAG  Unit/OAS/ 
EA.  Room  3886C.  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  18. 
1993,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)tl)  shall  be 
exempt  &t)m  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020.  U.S. 
Department  of  Commerce,  Washington. 
DC.  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2583. 

Dated:  October  19, 1994. 
Lee  Ann  Carpenter, 

Director.  Technical  Advisory  Committetf  Unit. 
IFR  Doc.  94-26322  Filed  10-21-94;  8:45  ami 
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Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Labor. 
ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


UST  OF  PETITION  ACTION  BY  TRADE  ADJUSTMENT  ASSISTANCE  FOR  PERIOD  09/1 6/94-1  (]/1 2/94 


Finn  name 

Address 

Date 

petition 

accepted 

Product 

Applied  Microsystems  Corporafion 

Copes-Vulcan,  Inc _ 

Dolphin  Senrices,  Unc  ..„ „ _ 

5020  148th  Ave.  NE,  P.O.  Box  97002 

Redmond,  WA  98073-9702. 
P.O.  Box  577.  Lake  City.  PA  15423-0577 

206  Thompson  Road,  Houma.  LA  70363 

1005^ 
1Qrt)7/94 
T0A)7/94 

In-circuit  emulation  units. 

High-Pressure  Vafves  arxJ  ProgrammaWe 
controls  and  boler  cleaning  equtpment. 
Deck,  skid  and  piping  fabrication. 
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List  of  Petition  Action  by  Trade 


Finn  name 


Eastland  Woolen  Mill.  Inc  

Fire  Research  Laboratories,  Inc 

Golden  Eagle  Growers 

International  Refining  &  Manufacturing  Co 

Kiddie  Lites,  Inc 

Mauney  Hosiery  Mills 

OMSC   Shirt  Corporation  dt>a   Morgan 
Shirt  Corp. 

PMI,  Pheonix  Metallurgical,  Inc  

Precision  Machine  Works,  Incorporated  ... 

Progressive  Recovery,  Inc 

Roe  Incorporated  

Sundog,  Incorporated .". 

Xebec  Corporation  


Adjustment  Assistance  for  Period  09/16/94-10/12/94— Continued 


Address 


Main  i  treet,  Corinna,  ME  04928 


5364  fan  American  Fwy.  NE  Albuquer- 
que] NM  97109. 

4970  Howell  Street.  Golden,  CO  80403  .. 
2117    Greenleaf    Street.    Evanston,    IL 

60202. 
202  M  lin  Street  Roxbury.  NY  12474 

P.O.    Jox   1279/20,   Pine  Street  Kings 

MoiJ  -itain,  NC  28086. 
P.O.  e  9x  864.  Morgantown.  WV  26505  ... 

1  Airpdrt  road  Hopedale,  MA  01747  

2024  Puyallup  Avenue  East  Tacoma,  WA 

98401-1115. 
700  IntkJSthal  Drive,  Dupo,  IL  62239  


W01- 
IrijkJSi 


12900  EckeJ  Junction  Rd.,  Perrysburg, 


OH 


6700 


U3551. 


South  Glacier  Street  Seattle,  WA 
981  18. 
5612   Irighton  Terrace,  Kansas  City,  MO 
6410. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of  ^ 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers,  . 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  October  18. 1994. 
Daniel  F.  Harrington. 

Director,  Trade  Adjustment  Assistartce 

Division. 

|FR  Doc.  94-26239  Filed  10-21-94;  8:45  am] 
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Date 

petition 

accepted 


09/30/94 
09/30/94 

09/30/94 
10/13/94 

10/07/94 

10/07/94 

09/18/94 

10/03/94 
10/07/94 

10/07/94 

10/13/94 

09/30/94 
10/03/94 


Product 


Wool  and  wool  blend  Fatxic  and  raw  ma- 
terial  Fibers. 

Fire  retardant  coatings-dispersed  or  dis- 
solved in  a  nonaqueous  and  aqueous 
medium. 

Cut  Flowers,  roses  and  alstremaria. 

Industrial  Lutxicants,  not  Petroleum 
Based,  for  stamping  and  Machining. 

Ceramic  lamps,  piggy  banl(s,  clocks  and 
t>ookends. 

Socks. 

Men's  and  Ladies  sport  shirts. 

Diamond  segnrtents. 
Aluminum  Parts. 

Distilling  and  recovery  systems  for  indus- 
trial solvents  of  sheet  metal  or  steel 
and  washing  systems. 

Continuous  action  conveyor  systen^  of 
metal,  roilertype,  for  the  movement  of 
TV  tubes. 

Camera  bags,  duffel  bags,  and  soft  sided 
luggage. 

Equipment  to  test  electric  cables. 


F  >reign*Trade  Zones  Board 

[locket3&-e2] 

Pkx>posed  Foreign-Trade  Zone— 
N  arysville,  Ml;  Withdrawi(l  of 
A  ^ication 

Notice  is  hereby  given  of  the 
V  ithdrawal  of  the  application  submitted 
b  f  the  Greater  Detroit  Foreign  Trade 
Z  3ne,  Inc.,  grantee  of  FTZ  70,  requesting 
a  ithority  to  establish  a  general-purpose 
f(  reign-trade  zone  in  Marysville,  St. 
C  lair  County,  Michigan,  adjacent  to  the 
P  ort  Huron  Customs  port  of  entry  (filed 
on  12/1/92,  57  FR 58790. 12/11/92). 

Dated:  October  14, 1994. 
Ji  )hn  J.  Da  Ponte,  Jr.,     ^ 

f  Kccutive  Secretary. 

I  R  Doc.  94-26324  Filed  10-21-94;  8:45  ami 
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li  itemational  Trade  Administration 
[  ^-«49-810] 


I  otice  of  Preliminary  Determination  of 
i  ales  at  Less  Than  Fair  Value: 

isposable  Pocltet  Lighters  From 

haiiand 

/  GENCY:  Import  Administration. 
I  itemational  Trade  Administration, 
I  )epartment  of  Commerce. 
FFECnVE  DATE:  October  24, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Boyland  or  Susan  Strumbel, 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-4198 
and  482-1442,  respectively. 

PRELilNINARY  DETERMINATION:  We 
preliminarily  determine  that  disposable 
pocket  lighters  from  Thailand  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930  (the  "Act"),  as  amended.  The 
estimated  margins  of  sales  at  less  than 
fair  value  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  May  31. 1994  (59  FR 
29412),  the  following  events  have 
occurred: 

On  June  29, 1994,  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  (see  ITC  Investigation  No. 
731-TA-701). 

In  accordance  with  19  CFR 
353.42{b)(1994),  an  antidumping  duty 
questionnaire  was  presented  on  July  1, 
1994,  to  Thai  Merry  Co..  Ltd.  ("Thai 
Merry")  which  accounts  for  over  60 
percent  of  all  Thai  exports  of  lighters  to 
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the  United  States  during  the  POI.  On 
August  11. 1994.  we  sent  a  deficiency 
questionnaire  regarding  respondent's 
section  A  questionnaire  response.  On 
August  19. 1994.  the  Department 
granted  respondent's  request  to  extend 
the  deadline  for  response  to  section  B 
and  C  of  the  Department's 
questionnaire,  as  well  as  the  section  A 
deficiency  questionnaire.  On  September 
6, 1994,  the  Department  received 
responses  to  section  B  and  C  of  the 
Department's  questionnaire,  as  well  as 
the  section  A  deficiency  questionnaire. 
On  September  13, 1994,  the  Department 
issued  a  deficiency  questionnaire  with 
regard  to  respondent's  section  B  and  C 
responses.  On  September  22. 1994.  the 
Department  received  the  response  to  the 
second  deficiency  questionnaire.  On 
September  29, 1994,  respondent  was 
requested  to.submit  information 
regarding  the  single  national  distributor 
in  the  home  market.  On  October  3. 1994. 
the  Department  received  additional 
information  regarding  the  home  market 
national  distributor. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  disposable  pocket 
lighters,  whether  or  not  refiUable,  whose 
fuel  is  butane,  isobutane,  propane,  or 
other  liquified  hydrocarbon,  or  a 
mixture  containing  any  of  these,  whose 
vapor  pressure  at  75  degrees  fahrenheit 
(24  degrees  Celsius)  exceeds  a  gage 
pressure  of  15  pounds  per  square  inch. 
Non-refillable  pocket  lighters  are 
imported  under  subheading 
9613.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  RefiUable,  disposable 
pocket  lighters  would  be  imported 
under  subheading  9613.20.0000. 
Although  the  HTSUS  subheadings  are 
provideid  for  convenience  and  Customs 
purposes,  our  written  descriptions  of 
the  scope  of  these  proceedings  are 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
December  1, 1993  through  May  31, 
1994. 

Product  Comparisons 

We  have  determined  that  the  class  or 
kind  of  merchandise  subject  to  this 
investigation  constitutes  a  single  such  or 
similar  category.  In  making  our  fair 
value  comparisons,  in  accordance  with 
the  Department's  standard  methodology, 
we  first  compared  merchandise 
identical  in  all  resp>ects.  If  no  identical 
merchandise  was  sold,  we  compared  the 
most  similar  merchandise,  as  reflected 
in  Appendix  V  of  the  questionnaire 
("Appendix  V")  (on  file  in  Room  B-099 


of  the  main  building  of  the  Department 
of  Commerce  ("PubUcTile"))  and 
incorporated  by  Thai  Merry  in  its 
response.  For  the  U.S.  sales  compared  to 
sales  of  similar  merchandise,  we  made 
an  adjustment,  pursuant  to  19  CFR 
353.57.  for  physical  differences  in 
merchandise. 

Fair  Value  Comparisons 

To  determine  whether  Thai  Merry's 
sales  for  export  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price 
("USP")  to  the  foreign  market  value 
("FMV"),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Because  all  of  Thai  Merry's  sales  to 
the  U.S.  were  made  to  national 
distributors,  respondent  has  argued  that 
the  Department  should  base  FMV  on 
sales  to  a  national  distributor  in 
Thailand  and  that  sales  to  dther  home 
market  distributors  should  be  excluded 
from  the  Department's  analysis.  The 
Department  normally  makes  its 
comparisons  at  the  same  level  of  trade 
when  sales  are  made  to  customers  who 
fall  into  broad  categories  such  as 
retailers,  distributors,  and  original 
equipment  manufacturers  (see.  Import 
Administration  Policy  Bulletin  92/1). 
Thai  Merry  has  claimed  that  there  are 
different  "levels  of  trade"  within  the 
general  category  of  distributors. 

The  "levels  of  trade"  claimed  by  Thai 
Merry,  i.e.,  national  distributor  vs. 
distributor,  are  not  clearly  delineated. 
Both  are  resellers,  and  the  record  does 
not  establish  that  different  functions  are 
involved  in  performing  this  activity. 
Hence,  we  would  require  further 
information  to  determine  whether 
national  distributors  and  other 
distributors  are  actually  different  levels 
of  trade,  rather  than  simply  different 
names  for  a  common  level. 

We  have  preliminarily  determined 
that  respondent  has  not  provided 
sufficient  information  demonstrating 
that  these  two  types  of  distributors 
perform  different  selling  functions.  The 
Department  has  requested  that  Thai 
Merry  supply  additional  information  to 
support  its  claim,  and  we  will  evaluate 
this  issue  further  for  purposes  of  the 
final  determination.  For  purposes  of  this 
preliminary  determination,  we  are 
basing  FMV  on  Thai  Merry's  sales  to  all 
distributors  in  Thailand. 

United  States  Price 

Because  Thai  Merry's  U.S.  sales  of 
disposable  pocket  lighters  were  made  to 
unrelated  purchasers  prior  to 
importation  into  the  United  States,  and 
the  exporter's  sales  price  methodology 
was  not  indicated  by  other 


circumstances,  in  accordance  with 
section  772(b)  of  the  Act,  we  based  USP 
on  the  purchase  price  ("PP")  sales 
methodology.  We  calculated  Thai 
Merry's  PP  sales  based  on  packed,  QF 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions  to 
the  U.S.  price,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage/ 
handling  expenses,  marine  insurance, 
and  ocean  freight.  In  calculating  U.S. 
credit  expense,  we  used  the  borrowing 
rate  in  the  United  States  on  short-term 
dollar-denominated  loans.  For  a  further 
discussion  of  the  Department's 
treatment  of  U.S.  oedit  expense,  please 
see  Memorandum  from  Barbara  P. 
Stafford  to  Susan  G.  Esserman 
(September  26, 1994)  on  file  in  room  B- 
099  of  the  U.S.  Department  of 
Commerce. 

In  accordance  with  Section 
772(d)(1)(B)  of  the  Act,  we  made  an 
addition  to  the  U.S.  price  for  the  amount 
of  import  duties  imposed  on  inputs 
which  were  subsequently  rebated  upon 
exportation  of  the  finished  merchandise 
to  the  United  States. 

We  made  an  adjustment  to  U.S.  price 
for  VAT  taxes  paid  on  the  comparison 
sales  in  Thailand,  in  accordance  with 
our  practice,  pursuant  to  the  Court  of 
International  Trade  (OT)  decision  in 
Federal-Mogul,  et  al  v.  United  States, 
834  F.  Supp.  1993.  See  Preliminary 
Antidumping  Duty  Determination  and 
Postponement  of  Final  Determination; 
Color  Negative  Photographic  Paper  and 
Chemical  Components  Thereof  from 
Japan,  59  FR  16177, 16179.  April  6, 
1994,  for  an  explanation  of  this  tax 
methodology. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market^les  of  subject 
merchandise  to  the  volume  of  third 
country  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  As  a  result,  we  determined  that 
the  home  market  was  viable. 

We  calculated  FMV  based  on 
delivered  prices,  inclusive  of  packing,  to 
customers  in  the  home  market.  From  the 
delivered  price,  we  deducted  home 
market  packing  and  added  U.S.  packing 
costs.  Pursuant  to  section  773(a)(4)(B)  of 
the  Act  and  19  CFR  353.56(a)(2),  we 
made  circumstance-of-sale-adjustments 
for  differences  in  movement  charges 
between  shipments  to  the  United  States 
and  shipments  in  the  home  maricet.  We 
also  made  circumstance-of-sale- 
adjustments  for  differences  in 
advertising  expenses  and  expenses 
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related  to  securing  credit  (i.e.,  bank 
charges,  and  the  imputed  cost  of  credit). 

For  packing,  movement,  credit,  and 
advertising  expense  we  adfusted 
respondent's  reported  values  by  using 
the  net  unit  price  as  the  multiple  of  the 
value-based  allocation  factor. 
Additionally,  because  average  credit 
days  were  reported  in  the  home  market, 
as  opposed  to  transaction  specific  data, 
we  are  using  average  credit  days  to 
calculate  an  imputed  credit  cost  for  all 
home  market  sales. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  efl^ect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  information  used  in 
making  our  Rnal  determination. 

Suspension  of  Liquidation 

III  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  disposable  pocket  lighters 
from  Thailand,  as  deRned  in  the  "Scope 
of  the  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  dumping  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Manufacture/producer/exporter 


Thai  Merry 
All  others .. 


Margin 
percent 
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Re  luests  should  contain:  (1)  the  parly's 
na  ne.  address,  and  telephone  number; 

the  number  of  participants;  and  (3) 

St  of  the  issues  to  be  discussed, 
in  accordance  with  19  CFR  353.38. 
cate  briefs  or  other  written  comments  in 
at  |east  ten  copies  must  be  submitted  to 
tht  Assistant  Secretary  no  later  than 
November  28. 1994.  and  rebuttal  briefs 
nq  later  than  December  5, 1994.  A 
hearing,  if  requested,  will  be  held  on 
Ddcember  8. 1994.  at  1:00  pm  at  the  U.S. 
D«  partment  of  Commerce  in  Room  1815. 
Pa  rties  should  confirm  by  telephone  the 
til  le.  date,  and  place  of  the  hearing  48 
he  urs  prior  to  the  scheduled  time.  In 
ac  :ordance  with  19  CFR  353.38(b),  oral 
pr  isentations  will  be  limited  to  issues 
ra  sed  in  the  briefs. 

iVe  will  make  our  final  determination 
n(  t  later  than  75  days  after  this 
pi  sliminary  determination. 

This  determination  is  published 
pi  Tsuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

}ated:  October  17. 1994. 
Si|san  G.  Essemun, 
A^istant  Secretary  for  Import 
Ai  ^ministration. 

(F  I  Doc  94-26325  Filed  10-21-94;  8:45  am) 
Bll  UNO  COOE  3610-06-P 


National  Oceanic  and  Atmospheric 
A  Iministration 

Coastal  Zone  Management:  Federal 
Cbnsistency  Appeal  by  Olga  Velez 
Li  igo  From  an  Ot)jection  by  the 
Cpmmonwealth  of  Puerto  Rico 

AGENCY:  National  Oceanic  and 
A  :mospheric  Administration, 
C  )mmerce. 

A  mON:  Notice  of  decision. 
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rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notihed  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
within  75  days  after  our  final 
determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
(lays  of  the  publication  of  this  notice. 


On  September  9, 1994,  the  Secretary 
of  Commerce  (Secretary)  issued  a 
d  scision  in  the  consistency  appeal  of 
C  Iga  Velez  Lugo  (Appellant).  The 
A  spellant  had  applied  to  the  U.S.  Army 
C  )rps  of  Engineers  (Corps)  for  a  permit 
t(  construct  a  wood  dock,  restore  a  boat 
n  mp  and  level  and  fill  a  wetland/ 
n  udflat  area  in  the  Salinas  Bay  area, 
S  ilinas,  Puerto  Rico.  In  conjuinction 
V  ith  the  federal  permit  application,  the 
/  ppellant  submitted  to  the  Corps  a 
c  irtification  that  the  proposed  activity  is 
c  )nsistent  with  Puerto  Rico's  federally 
a  )proved  Coastal  Management  Program 
(I  MP).  The  Puerto  Rico  Planning  Board 
( >RPB),  the  Commonwealth  of  Puerto 
I  ico's  coastal  management  agency, 
r  iviewed  the  certiBcation  pursuant  to 
a  iction  307(c)(3)(A)  of  the  Coastal  Zone 
h  lanagement  Act  of  1972,  as  amended 
(  :ZMA).  16  U.S.a  §  1456(b)(3)(A). 


On  June  5. 1992.  the  PRPB  objected  to 
the  Appellant's  proposed  project  on  the 
ground  that  the  proposed  project  is 
inconsistent  with  the  enforceable 
policies  contained  in  Puerto  Rico's 
CMP.  The  PRPB  also  alleged  that  the 
Appellant's  proposed  project  would 
adversely  impact  natural  systems  for 
private  benefit  and  contribute  to  the 
degradation  of  one  of  Puerto  Rico's 
designated  critical  coastal  wildlife  areas. 
Under  CZMA  section  307(c)(3)(A)  and 
15  CFR  930.131.  the  PRPB's  consistency 
objection  precludes  the  Corps  from 
issuing  a  permit  for  the  activity  unless 
the  Secretary  finds  that  the  activity  is 
either  consistent  with  the  objectives  or 
purposes  of  the  CZMA  (Ground  I)  or 
necessary  in  the  interest  of  national 
security  (Ground  II).  The  Appellant  filed 
an  appeal  from  the  PRPB's  objection  to 
her  proposed  project.  The  Appellant 
argued-that  the  project  satisfies  Ground 
I.  The  Appellant  did  not  argue  Ground 
II  issues. 

Upon  consideration  of  the  entire 
record,  which  includes  submittals  by 
the  Appellant  and  the  PRPB.  and 
written  information  from  federal 
agencies,  the  Secretary  made  the 
following  findings  pursuant  to  15  CFR 
930.121:  The  second  element  of  Ground 
I  is  dispositive  of  the  issues  in  this 
appeal.  The  proposed  project's  minimal, 
at  best,  contribution  to  the  national 
interest  does  not  outweigh  the 
substantial,  cumulative  adverse  effects 
the  activity  would  have  on  the  natural 
resources  of  the  coastal  zone. 
Accordingly,  the  second  element  of 
Ground  I  was  not  satisfied.  Because  all 
four  elements  of  Ground  I  must  be 
satisfied  for  the  Secretary  to  find  that  an 
activity  is  consistent  with  the  objectives 
or  purposes  of  the  CZMA,  it  was 
unnecessary  for  the  Secretary  to  address 
the  other  three  elements  of  Ground  I. 

Because  the  Appellant's  proposed 
project  failed  to  satisfy  all  of  the 
requirements  of  Ground  I,  the  proposed 
project  is  not  consistent  with  the 
objectives  or  purposes  of  the  CZMA. 
Accordingly,  the  Secretary  did  not 
override  the  PRPB's  objection  and  the 
Appellant's  project  may  not  be 
permitted  by  federal  agencies.  Copies  of 
the  decision  may  be  obtained  from  the 
office  listed  below. 

FOR  ADOmONAL  INFORMATION  CONTACT: 
Pamela  B.  Lawrence.  Attorney-Adviser. 
1305  East-West  Highway,  Suite  6111, 
Silver  Spring,  Maryland  20910,  (301) 
713-2967. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Ck>astal  Zone  Managemrnt  Program 
Assistance) 


Dated:  October  14, 1994. 
Terry  D.  Garcia, 

General  Counsel. 

IFR  Doc.  94-26323  Filed  10-21-94;  8:45  am) 
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[Docket  No.  941091-4291;  I.D.  092994B] 

Inspection  and  Certification  Fees  and 
Charges 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  inspection  fees. 

SUMMARY:  NMFS  annoimces  changes  in 
its  fees  and  charges  for  voluntary  fishery 
products  inspection,  grading,  and 
certification  services.  The  change  in  fees 
and  charges  represents  an  increase  of 
9.7  percent  in  the  Iwsic  hourly  rates  and 
includes  a  2.6  percent  salary  increase 
and  varying  locality  pay  increases 
expected  in  January  1995.  as  well  as 
increased  fees  for  histamine,  isoelectric 
focusing,  and  methylmercury  analyses. 
NMFS  is  establishing  a  separate  rate  for 
users  of  its  Hazard  Analysis  Critical 
Control  Point  (HACCP)-based  service  to 
accommodate  the  specialized  costs 
associated  with  providing  this  service. 
NMFS  is  also  informing  the  public  of  its 
intention  to  begin  charging  for  certain 
label  review  services  later  in  fiscal  year 
1995. 

EFFECTIVE  DATE:  October  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  V.  Cano,  Chief,  Inspection 
Services  Division.  301-713-2355. 
SUPPLEMENTARY  INFORMATION:  The 
Agricultural  Marketing  Act  of  1946, 
which  authorizes  the  voluntary  fishery 
products  inspection,  grading,  and 
certification  program,  mandates  cost 
recovery  for  providing  these  services. 
Reorganization  Plan  No.  4  of  1970 
delegated  these  authorities  to  NMFS. 
NMFS  reviews  and  revises  the  rates  to 
ensure  cost  recovery  for  its  services  and 
publishes  a  document  of  fee  changes  in 
the  Federal  Register.  The  document  of 
February  4, 1994  (59  FR  5391),  which 
retroactively  aimounced  changes  in  fees 
and  charges  effective  January  1, 1994, 
also  stated  that  further  changes  were 
expected  in  Octolwr  1994.  To  coincide 
with  the  beginning  of  the  fiscal  year  and 
to  facilitate  budget  management, 
changes  in  fees  and  charges  set  forth 
below  will  be  effective  retroactively 
October  1. 1994,  with  the  intention  to 
maintain  them  for  the  entire  fiscal  year. 
However,  circumstances  that  prevent  or 
inhibit  cost  recovery  during  the  year 
may  cause  additional  changes. 
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The  new  fees  represent  an  increase  of 
9.7  percent  in  the  basic  hourly  rates  and 
includes  a  2.6  percent  salary  increase 
and  varying  locality  pay  increases 
expected  to  occur  in  January  1995.  Most 
of  the  increase  is  required  to  recover 
increased  labor,  travel,  and 
transportation  costs. 

NMfS  recognizes  and  appreciates  any 
concern  that  may  arise  as  a  result  of  the 
increase  in  fees  and  charges. 

However,  the  mandate  of  the 
Agricultural  Marketing  Act  of  1946  to 
recover  service  costs  is  very  clear. 

A  separate  rate  is  being  established  for 
the  HACCP-based  service  to 
accommodate  its  specialized  costs.  A 
review  of  the  costs  associated  with 
providing  this  service,  since  its 
availability  in  July  1992,  showed  that 
labor  costs  were  higher  than  those  of  the 
other  inspection  services.  Specifically, 
the  required  specialized  training  and 
complexity  of  duties  (e.g..  review  of  the 
HACCP  plan,  conduct  of  validation  and 
systems  audits)  require  the  skills  of 
more  highly  qualified  inspectors  who 
command  higher  salaries.  Increased 
supervisory  oversight  and  the  less 
predictable  nature  of  the  inspectors, 
schedules  also  contributed  to  the  higher 
costs  of  HACCP-based  inspection.  For 
these  reasons,  a  separate  hourly  rate  is 
fair  and  appropriate.  It  allows  for  the 
specific  costs  to  be  borne  by  the  direct 
user  rather  than  increasing  the  financial 
burden  to  those  not  receiving  the 
HACCP-based  service. 

Users  of  in-plant  (Type  I)  services  are 
advised  that  NMFS  will  b^in  charging 
for  certain  label  reviews  in  fiscal  year 
1995.  NMFS  is  considering  a 
mechanism  to  permit  pre-approval  on 
labels  reviewed  by  facilities  that  have 
demonstrated  an  adequate 
understanding  of  basic  labeling 
requirements  and  proper  use  of  NMFS' 
marks.  Charges  for  label  review  will  be 
assessed  to  those  facilities  not  given 
preapproval  authority.  The  policy  will 
be  made  available  as  soon  as  possible. 

NMFS  is  restating  its  policy  published 
in  the  Federal  Register  document  of 
February  4, 1994.  That  is,  in  addition  to 
the  hourly  fee  charges,  all  users  of 
voluntary  inspection  services  will  be 
assessed  for  sampling  and  laboratory 
analysis  that  will  be  performed 
randomly  on  a  limited  frequency, 
depending  on  the  health  risk  of  the  end 
product  to  consumers.  This  sampling 
and  analysis  protocol,  conducted  as  a 
surveillance  mechanism  of  the 
inspection  program  and  the  industry, 
will  provide  added  verification  that  the 
consumer  receives  safe,  wholesome,  and 
properly  labeled  products.  The  details 
of  the  surveillance  sampling  and  billing 
procedures  are  available  upon  request. 


Below  is  the  schedule  of  fees  effective 
October  1. 1994.  Charges  for  services 
provided  in  Alaska  by  NMFS  inspectors 
will  be  at  the  rates  specified 
immediately  below,  plus  cost  of  living 
allowances.  The  fees  outlined  for  the 
State  of  Alaska  are  for  services  provided 
by  cross-licensed  State  of  Alaska 
inspectors.  Unless  otherwise 
determined  by  NMFS.  inspections 
conducted  in  the  State  of  Alaska  will  be 
by  cross-licensed  State  of  Alaska 
inspectors. 

(a)  Type  I— In-plant  inspection 
services: 


Non-HACCP  contracts 


Regular  (except  Alaska) 

Overtime  (except  Alaska) 

Sunday  and  legal  holidays  (2  hrs. 
minimum)  (except  Alaska)  


Per  hour 


S39.95 
59.93 


79.90 


(1)  The  contracting  party  will  be 
charged  at  an  hourly  rate  of  $39.95  per 
hour  for  regular  time; 

(2)  An  hourly  rate  of  $59.93  for 
overtime  in  excess  of  8  hours  per  shift 
per  day; and 

(3)  An  hourly  rate  of  $79.90  for 
Sunday  and  national  legal  holidays.for 
services  performed  by  inspectors  at 
ofiicial  establishment(s)  operating  under 
Federal  inspection. 


HACCP  contracts 

Per  hour 

Regular 

$49  94 

Overtime  

74  91 

Sunday  and  legal  holidays  (2  hrs. 
minimum)  

99.88 

(1)  The  contracting  party  will  be 
charged  at  an  hourly  rate  of  $49.94  per 
hour  for  regular  time; 

(2)  An  hourly  rate  of  $74.91  for 
overtime  in  excess  of  8  hours  per  shift 
per  day;  and 

(3)  An  hourly  rate  of  $99.88  for 
Sunday  and  national  legal  holidays  for 
services  performed  by  inspectors  at 
official  establishment(s)  operating  under 
Federal  inspection. 

In  addition  to  any  hourly  service 
charge,  a  night  differential  fee  equal  to 
10  percent  of  the  employee's  hourly 
salary  will  be  charged  for  each  hour  of 
service  provided  after  6  p.m.  and  before 
6  a.m.  The  contracting  party  will  be 
billed  monthly  for  services  rendered  in 
accordance  with  contractual  provisions 
at  the  rates  prescribed  in  this  section. 
Products  designated  in  a  contract  will 
be  inspected  during  processing  at  the 
hourly  rate  for  regular  time,  plus 
overtime,  when  appropriate. 

(b)  Type  II— Lot  inspection— Official 
and  unofficially  draun  samples: 
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Regular  (except  Alaska) . 

Overtime  (except  Alaska) 

Sunday  and  legal  hofidays  (2 

minimum)  (except  Alaska)  ». 

Minimum  fee  (except  Alaska) .. 


hrs. 


Per  hour 


SS5J3 
83.90 

111.86 
4f.95 


(Sf^)  inspections,  sampling,  product 
evaluations,  and  label  and  imxiuct 
specification  reviews,  requires  charges 
to  which  the  foregoing  sections  are 
cle  uly  inapplicable,  charges  will  be 
bai  ed  on  the  rates  set  forth  below: 


(1)  For  lot  inspection  services 
performed  between  the  hours  of  7  a.m. 
and  5  p.m.,  Monday  through  Friday — 
$55.93  per  hour. 

(2)  For  lot  inspection  services 
performed  at  times  Monday  through 
Friday  other  than  between  7  a.m.  and  5 
p.m.,  and  on  Saturdays  (2  hrs. 
minimum) — $83.90  per  hour. 

(3)  Sunday  and  national  legal 
holidays  (2  hrs.  minimum) — $111.86  per 
hour. 

(4)  The  minimum  service  fee  to  be 
chaiged  and  collected  for  inspection  of 
any  lot  or  lots  of  products  requiring  less 
than  1  hour  will  be  $41.95. 

(c)  Type  in — Miscellaneous 
inspection  and  consultative  services. 

When  any  inspection  or  related 
<«rvice  such  as,  but  not  limited  to, 
initial  and  final  establishment  surveys, 
appeal  inspections,  contract  lot 
inspections,  sanitation  evaluations, 
Sanitary  Inspected  Fish  Establishment 


Re  lular  (except  Alaska) 

Ov  rtime  (except  Alaska) 

Su(  KJay  and  legal  hoikJays  (2  hrs. 

r  unimum)  (except  Alaska)  

MIrjimum  fee  (except  Alaska) 


Per  hour 


$49.94 
74.91 

99.88 
37.45 


1  keeping  with  the  intent  of  the 
auihorizing  legislation  and  the  policies 
of  jhe  Inspection  Program  to  charge  fees 
to  fecover,  as  nearly  as  possible,  the 
co^s  of  providing  inspection  services, 
the  hourly  rates  charged  to  contract  lot 
ins  )ection  users  who  provide  complete 
an(  acceptable  facilities  that  are  used  by 
U.S.  Department  of  Ck>mmerce  (USDC) 
injectors  to  conduct  the  necessary 
ofncial  contract  functions  will  be  those 
delineated  under  Type  I.  In  all  other 
caaes,  contract  lot  inspection  users  will 
be  fcharged  Type  HI  rates. 

(|l]  For  miscellaneous  inspection  and 
coQsuitative  services  performed 
be^een  the  hours  of  7  a.m.  and  5  p.m.. 

State  of  Alaska-/^rea 

[Perhou^ 


Type  I: 

Regular  time ,...„...„ „., 

Overtime „ 

Sunday  arxl  legal  holklays 

Type  II: 

Regular  time 

Overtime , 

Sunday  and  legal  holidays 

Minimum  fee 

Type  III: 

Regular  time 

Overtime „ .- 

Sunday  and  legal  hoUdays  ..... 

Minimum  fee  


(e)  Analytical  services:  Applicants 
requesting  specific  analyses  to  be 
performed  in  a  NMFS  laboratory,  or 
participants  who  are  required  to  have 
product  analyzed  periodically  as  part  of 
the  surveillance  sampling  protocol 
identified  previously,  will  be  charged  at 
the  rates  identified  below.  Shipping 
costs  for  samples  will  also  be  assessed. 

Analyses  performed  in  a  private 
laboratory  will  be  charged  at  the  current 
rate  of  that  laboratory.  Charges  based  on 


Monday  through  Friday — $49.94  per 
hour. 

(2)  For  miscellaneous  inspection  and 
consultative  services  performed  Monday 
through  Friday,  other  than  between  7 
a.m.  and  5  p.m.,  and  on  Saturdays  (2 
hrs.  minimum)— $74.91  per  hour. 

(3)  For  miscellaneous  inspection  and 
consultative  services  performed  on 
Sunday  and  national  legal  holidays  (2 
hrs.  minimum) — $99.88  per  hour. 

(4)  The  minimum  service  fee  to  be 
charged  and  collected  for  miscellaneous 
inspection  and  consultative  services 
requiring  less  than  1  hour  will  be 
$37.45. 

(d)  The  hourly  rates  for  the  State  of 
Alaska  as  performed  by  cross-licensed 
State  of  Alaska  inspectors  are  as  follows: 

Charges  for  services  provided  in 
Alaska  by  NMFS  inspectors  will  be  at 
the  rate  stated  previously,  plus  cost  of 
living  allowances.  For  Type  I 
inspection,  in  addition  to  any  hourly 
service  charge,  a  night  differential  fee 
equal  to  10  percent  of  the  employee's 
hourly  salary  will  be  charged  for  each 
hour  of  service  provided  after  6  p.m. 
and  before  6  a.m. 


Aleutian 
Chain,  Bris- 
tol Bay, 
Dillingham 


S49.45 
68.30 
85.15 

62.90 

86.75 

113.75 

51.60 

54.90 
73.05 
93.95 
48.90 


South  East 
and  South 

Central 

Anchorage, 

Kenai, 

Juneau, 

Ketchikan 


$40.80 
56.35 
70.20 

52.65 
74.85 
96.40 
43.20 

46.65 
61.25 
78.65 
40.65 


Remainder 

of  Alaska. 

Kodiak 


S43.70 
60.35 
7520 

55.55 

78.90 

102.15 

45.55 

48.55 
65.60 
85.00 
43.70 


th(  se  fees  will  be  in  addition  to  any 
ho  irly  rates  charged  for  lot, 
mi  ;cellaneous,  and  consultative 
ins  lection  service,  as  well  as  to  any 
ho'  u-ly  rates  charged  for  inspection 
set  Ibices  provided  under  a  contract. 


Mil  irubiology: 
1  otal  aerobic  plate 
count 

'  otal  coliform 

I  Bcal  colifonn  


$16.00 

S12.00 

SI  2.00  additional 


E.  coli 

$12.00  additional 

Staph,  aureus  

$45.00 

Salmonella  BAM 

$33.00 

Method  Step  1. 

Step  2  

$15.00  additional 

Step  3  

$22.00  additional 

Listeria. 

Presumptive  

$23.00 

Confinned  

$35.00  additinnal 

Clhemistry: 

Histamine  „.. 

$100.00 

Indole „..„....„ 

$75.00 

Ammonia  ..._ „.. 

$55.00 

Sodium  bi&ulfite  _ 

Isoelectric  focus- 
ing (species 
identification). 

Methylmercury  .... 

Chlorinated  pes- 
ticides. 

Polychlorinated 
biphenyls. 

Domoic  acid  

Bioassay: 

Paralytic  shellfish 
poison. 


$90.00 
$90.00 


sisoAe 

$2S04» 
$250.00 
$75.00 


$85.00  per  sample 
(minimum  of  3 
samples^) 


Nates:  The  above  costs  are  for  analyses 
only.  Sampling  and  travel  time  will  be 
assessed  using  the  Type  11  rates.  Mileage 
costs  will  be  assessed  at  tlie  current  rate.  For 
other  analyses  not  shown  or  not  frequently 
requested,  the  charge  will  be  assessed  at  the 
Type  DI  hourly  rate  of  $49.94  or  separately 
established  based  on  the  particular  issues  of 
the  analyses  involved. 

All  charges  are  per  sample.  An 
administrative  surcharge  of  20  percent 
of  the  total  cost  will  contimie  to  be 
assessed. 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  260.70  and  is 
exempt  torn  review  under  E.G.  12866. 

AodMrity:  16  U.S.C.  742e  and  7  U.S.C. 
1622, 1624. 

Dated:  October  19. 1994. 

Charles  KameUa, 

Acting  Assistant  Administrator  for  Fisheries. 
i\ational  Marine  Fisheries  Service. 
IFR  Doc.  94-26336  Filed  10-21-94;  8:45  am) 
BILUNC  CODE  »n-0-P 


P.D.  101794F] 

Guff  of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  on  November  7. 1994. 
from  9:30  a.m.  until  5:30  p.m..  and  on 
November  8,  from  8.-00  a.ra.  until  12:00 
noon,  to  review  and  discuss  issues 
related  to  total  allowable  catches 
(TACs),  a  report  on  Reef  Fish 
Amendment  9  data  and  plans  for 
notification  of  fishermen,  approval  of 
Reef  Fish  Amendment  8  for  public 
hearings,  the  Reef  Fish  Amendment  11 
options  paper,  and  Alabama's  request 
for  special  management  zones. 

The  meeting  will  be  held  at  the  Omni 
Royal  Orleans.  621  St.  Louis  Street,  New 
Orleans,  LA. 


FOR  FURTHER  INPOMUTION  CXMTACT: 
Steven  Atran,  Population  ^namics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Kennedy  Boulevard,  Suite  331.  Tampa. 
FL;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMMTKM:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  ftjr 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by  October 
24. 1994. 

Dated:  Ck:tobcr  18. 1994. 
Da«4d  S.  Creatin, 

Acting  Director.  Offirx  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-26335  Filed  10-21-94;  8:45  ami 

BiLUMO  CODE  3S10-22-F 


[I.D.101794C] 

Mid-Atlantic  Fishery  Management 
CouncU;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTiow:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  {Council)  and  its 
Coastal  Migratory  Committee  (with 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  Bluefish  Board) 
and  Large  Pelagic/Shark  Committee  will 
hold  public  meetings  on  November  8- 
10.  1994.  at  the  Norfolk  Airport  Hilton, 
1500  N.  Military  Highway,  Norfolk.  VA 
23502:  telephone  (804)  466-8000. 

On  November  8.  the  Coastal  Migratory 
Committee  (with  the  ASMFC  Bluefish 
Board)  will  meet  from  1:30  until  3:30 
p.m.  On  Nov  ember  9.  the  full  Council 
will  meet  from  8:00  a.ra.  until  3:30  p.m., 
at  which  time  the  Large  Pelagic/Shark 
Committee  will  begin  its  meeting.  On 
November  10.  the  full  Council  will  meet 
at  8:00  a.m.  until  approximately  noon. 

The  following  topics  will  be 
discussed: 

(1)  Scoping  for  Bluefish  Fishery 
Management  Plan  (FMP)  Amendment  1: 

(2)  Atlantic  Mackerel.  Squid  and 
Butterfish  FMP  Amendment  5; 

(3)  Scup  FMP; 

(4)  Review  scoping  process  for  Sharic 
and  Tuna;  and 

(5)  Other  fishmy  managnnent  matters. 
The  Council  meeting  may  be  rex'ised. 

lengthened  or  shortened  based  on  the 
progress  of  the  meeting.  The  ClouncU 
may  go  into  closed  session  to  discuss 
personnel  or  natinna]  security  matters. 
FOR  FURTHER  MFORMATIOM  CONTACT: 
David  R.  Keiiier.  Executive  Director. 


Mid-Atlantic  Fishery  Management 
Council.  300  S.  New  Street.  Dover.  DE 
19901;  telephone:  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  on  (902)  674-2331.  ot  least 
5  days  prior  to  the  meeting  date. 

Dated:  October  1 8. 1 994 . 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conser\-ation  and  Management  National 
Marine  Fisheries  Senice. 
IFR  Doc.  94-26261  Filed  10-21-94;  8:45  am] 
BILUNG  CODE  3S10^S2-f 


pS).  101794B] 


Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Western  Pacific  Regional 
Fishery  Management  Council  (Council) 
and  its  Committees  will  hold  meetings 
from  November  7-9. 1994.  in  the 
Hawaiian  BalliXKnn  of  the  Hawaiian 
Regent  at  Waikiki  Beach.  2552  Kalakaua 
Avenue.  Honolulu.  HI.  Standing 
Committees  will  meet  on  November  7. 
b^inning  at  7:00  am.  and  the  full 
Council  will  meet  on  November  8-9. 
beginning  at  8:00  am.  The  Council  may 
discuss  and  take  action  on  the 
following: 

1.  Reports  finom  tlw  Islands 

2.  Reports  from  Fishery  Agencies  and 
Organizations 

3.  Enforcement  Reports 

4.  Scientific  Review  of  Fishery 
Management  Plan  Overfishing 
Definitions 

5.  Eco^TBlems  and  Protected  Resoarces 

A.  Longline  observer  program 

B.  Biological  opinion  implementation 
workshop 

C.  Marine  Mammal  Protection  Act 
amendments 

D.  Status  of  monk  seals  relocated  to 
main  Hawaiian  Islands 

E.  Status  of  Midway  Reuse  Committee 

F.  U.S.  Coral  Reef  hiitiaUve 

6.  Pelagics 

A.  Status  of  fisheries 

B.  Status  of  request  for  single-council 
designation 

C.  Pelagic  Fisheries  Research  Program 

D.  Small  Boat  Working  &oap— report 
and  recommendations 


5  9 
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7.  Bottomfish 

A.  Northwestern  Hawaiian  Islands 
(NWHI)  permit  actions 

B.  Hawaii  Bottomfish  Task  Force — 
report  and  recommendations 

C.  Status  of  revised  NWHI  catch 
reporting 

D.  Bottomfish  Committee 
recommendations 

8.  Crustaceans 

A.  Status  of  NWHI  lobster  fishery 

B.  Statvs  of  Amendment  8 

C.  NWHI  lobster  management  quota 
review 

i.  Background  and  issues 

ii.  NMFS  perspective 

iii.  Report  and  recommendations  of 
Crustaceans  Plan  Team  and  Advisory 
Panel 

9.  Native  Rights 

10.  Program  Planning 

A.  Status  of  joint  Interior-Commerce 
working  group  to  review  Federal  fishery 
policy  in  the  Pacific 

B.  Status  of  the  Magnuson  Act 
reauthorization 

C.  Western  Pacific  Fisheries 
Information  Network  funding  and  data 
procedures  manual 

D.  Social  science  research  priorities 

E.  Cooperative  project  to  correlate  El 
Nino-Southern  Oscillation  and  island 
fishery  data 

F.  Public  Education  Outreach  Program 

G.  Definitions  of  commerciaPand 
recreational  fishing 

11.  Administrative  Matters 

A.  Recommendations  of  Executive 
and  Budget  &  Program  Committees 

B.  1995-96  Advisory  Panel 
solicitation 

C.  Scheduling  of  86th  Council 
meeting 

D.  Reports  on  meetings  and 
workshops 

12.  Election  of  Officers  for  1995 

13.  Other  Business 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Regional  Fishery 
Management  Council,  1164  Bishop  St., 
Suite  1405,  Honolulu,  HI,  96813; 
telephone  808-522-8220. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  80&-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior tomeeting date. 
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I  lated:  October  18, 1994. 
David  S.  Crestin, 

Ac  jng  Director,  Office  of  Fisheries 
Co  nervation  and  Management,  National 
Mc  rine  Fisheries  Service. 
(Fl   Doc.  94-26334  Filed  10-21-94;  8:45  am] 
ML  JNO  CODE  3510-22-F 


CdMMITTEEFORTHE 
inPLEMErfTATION  OF  TEXTILE 

AOREEMErrrs 

Adjustment  of  Import  Limits  for  Certain 
C<  tton,  Wool,  and  Man-Made  Fiber 
Te  xtile  Products  Produced  or 
Ml  inufactured  in  the  Dominican 
R<  public 

0(  tober  18, 1994. 

A(  ENCY:  Committee  for  the 

In  plementation  of  Textile  Agreements 

(C  TA). 

AC  nON:  Issuing  a  directive  to  the 
C(  mmissioner  of  Customs  adjusting 
lii  lits. 


only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  18, 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  15, 1993,  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1994  and 
extends  through  Deceml)er  31, 1994. 

Effective  on  October  19, 1994,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic: 


EF  fECTIVE  date:  October  19, 1994. 

FC  R  FURTHER  INFORMATION  CONTACT: 
Niomi  Freeman,  International  Trade 
S]  ecialist,  Office  of  Textiles  and 
A  iparel,  U.S.  Department  of  Commerce, 
(2  )2)  482-4212.  For  information  on  the 
qi  Ota  status  of  these  limits,  refer  to  the 
Q  iota  Status  Reports  posted  on  the 
b)  Uetin  boards  of  each  Customs  port  or 
ca  II  (202)  927-5850.  For  information  on 
ei  ibargoes  and  quota  re-openings,  call 
(2 )2)  482-3715. 

81  PPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
A|  ricultural  Act  of  1956,  as  amended  (7 
U  S.C  1854). 

The  current  limits  for  Categories  347/ 
3'  8/647/648,  347/348  (sublimit),  351/ 
61  1,  433  and  448  are  being  increased  by 
a  plication  of  swing,  reducing  the  limit 
f(  r  Categories  342/642  to  account  for  the 
ii  creases. 

A  description  of  the  textile  and 
a  iparel  categories  in  terms  of  HTS 
n  imbers  is  available  in  the 
C  3RRELATI0N:  Textile  and  Apparel 
C  itegories  with  the  Harmonized  Tariff 
S  :hedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
s  e  58  FR  67397,  published  on 
IlBcember21,1993. 

The  letter  to  the  Commissioner  of 
(listoms  and  the  actions  taken  pursuant 
ti  it  are  not  designed  to  implement  all 
0  the  provisions  of  the  bilateral 
a  ;reement,  but  are  designed  to  assist 


Category 

Adjusted  twelve-month 
limits 

342/642  

347/348/647/648  

351/651  

433  

448  

264,270  dozen. 

1.828,659  dozen  of 
wtiich  not  more  ttian 
1.332,283  dozen 
shall  t>e  In  Cat- 
egories 347/348  and 
not  nxxe  than 
831,038  dozen  shall 
be  in  Categories 
647/648. 

842,931  dozen. 

22,060  dozen. 

38,585  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31,1993. 

The  guaranteed  access  levels  for  the 
aforementioned  categories  remain 
unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreemen  ts. 

IFR  Doc.  94-26251  Filed  10-21-94;  8:45  am) 
BItUNG  COOE  3S10-OR-f 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 
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The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collectioo  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  Application  for  Training  Leading 
to  a  Commission  in  the  United  States 
Air  Force;  AF  Form  56;  OMB  Number 
0701-0001 
Type  of  Request:  Revision 
Number  of  Respondents:  2.900 
Responses  Per  Respondent  1 
Annual  Responses:  2,900 
Average  Burden  Per  Response:  20 

minutes 
Annual  Burden  Hours:  967 
Needs  and  Uses:  The  information 
collected  hereby,  is  utilized  in 
support  of  the  various  Air  Force 
officer  procurement  programs. 
Respondents  are  civilians  and  active 
duty  airmen  who  apply  for  training 


leading  to  an  Air  Foroe  coounission. 

Air  Force  application  processing 

activities  and  approval  authorities  use 

the  information  to  select  qualified 

applicant's  for  officer  training. 
Affected  Public:  Individuals  or 

households 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Mr.  Edward  C. 

Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  shoiiid  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 
DOD  Clearance  Officer:  Mr.  William 

Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 


be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington,  VA  22202-4302. 

Dated:  October  19. 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 
IFR  Doc  94-26327  FUed  10-21-94;  8:45  amj 
BILUNCCaOE 


Office  of  tt«e  Secretary 

Medical  Services  Reimbursement 
Rates  for  Fiscal  Year  1995 

Notice  is  hereby  given  that  the  Deputy 
Comptroller  (Fmancial  Systems)  in  a 
memorandum  dated  September  2, 1994. 
established  the  following 
reimbursement  rates  for  inpatient  and 
outpatient  medical  care  to  be  provided 
in  FY  1995. 


Inpatient,  Outpatient,  aBod  OUier  Rates  and  Charges 

I.  Inpatient  Rates  1-2 


Per  inpatient  day 


A.  Burn  Center 

B.  Surgical  Care  Services  (Cosmetic  Surgery)  """!!""""."1"!"!!!!.""!."!!"."™." 

C.  All  Other  Inpatiem  Services  (Bised  on  Diagnosis  Related  Groups  (DiRG)Charges»^ 

Explanations  at  end  of  doctet. 


Inter- 
national 
Military 
Education 

and 
Training 
(IMET) 


S2.053 
473 


kner- 
agency 
other  fed- 
eral 
agerKy 
sporv 
sored 
patients 


S3.532 
1.057 


Other 


S3.781 
1.122 


1.  FY  1995  Direct  Care  Inpatient  Reimbursement  Rates 


Adjusted  Standard  Amount 


Large  urt>an 
Other  urban 

Rural  

Overseas  .... 


IMET 


SI  .670 
1.954 
2.085 
2.146 


Inter- 
agency 


$3,679 
3,997 
4,744 
4.794 


fiillcost 


S3.908 
4.267 
5.066 
5,089 


Third 
party 


S3.90e 
4.267 
5,066 
5.089 


2.  Ch'urview 

The  FY  1995  inpatient  rates  are  based 
on  the  cost  per  DRG  which  is  the 
inpatient  full  reimbursement  rate  per 
hospital  discharge,  weighted  to  reflect 
the  intensity  of  the  principal  diagnosis 
involved,  llje  average  costs  per  Relative 
Weighted  Product  (RWP)  for  large 
urban,  other  urban,  rural,  and  overseas 
facilities  will  be  published  annually  as 
an  inpatient  standardized  amount.  (See 
item  1  above).  A  relative  weight  for  each 
DRG  using  the  standardized  amount 
will  be  the  same  as  the  ESiC  weights 
published  annually  for  haq>ital 
reimbursement  rates  under  the  Civilian 


Health  and  Medical  Program  of  the 
Uniformed  Ser\ices  (CHAMPUS) 
pursuant  to  32  CFR  199.14(a)(1)  which 
includes  adjustments  for  outliers,  area 
wages,  and  indirect  medical  education. 
An  example  of  how  to  apply  DoD  costs 
to  a  DRG  standardized  weight  to  arrive 
at  DoO  costs  is  contained  in  part  3  of 
Section  I.C.  below. 

3.  Examph  of  Adfusted  Standardized 
Amounts  for  Procedures  Performed 

Large  Urban  Area — ^Example 

a.  The  cost  to  be  recovered  is  DoD's 
(^>st  for  medical  services  provided  in  a 


large  urban  area.  Billings  will  be  a!  the 
third  party  rate. 

b.  DRG:  Nervous  System  infection 
except  viral  meningitis  Relative  Weight 
of  Procedure  1.8427 

c.  The  DoD  adjusted  standardized 
amount  to  be  recovered  is  $3,908  (i.e.. 
the  third  party  rale  as  shown  in  the 
table). 

d.  DoD  cost  to  be  recovered  is  the 
RWP  factor  {1,8427}  in  item  3b.  abo\e. 
times  the  amount  ($3,908)  in  3c.  above. 

Cost  to  be  recovered  is  $7.201 . 
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MEPRScode' 


5  9 


ISS 


BAA  . 
BAG. 
BAF  , 
BAG 

BAH  , 
BAJ.. 
BAK  . 
BAM 
BAN  . 
BAG. 
BAP  . 
BAG 
BAR 

bab: 

BAE 
BAI  . 
BAL 


BBA 

BBB 

BBC 

BBO 

BBE 

BBF 

BBG 

BBH 

BBI  . 

BBJ. 


BCA 
BOB 
BOG 


BDA 
BDB 
BDC 


BEA  

BEG  ....r... 

BED/BLG 

BEE  

BEF  


BFB  

BFG  

BFAmFD 

BFE  

BFF  


BGA/BHA 

BHB 

BHG 

BHD 

BHE 

BHF  


Per  Vi!  it  Clinical  Service 


Internal  medicine  ... 

Gardiology  

Endocnnology 

Gastroenterology  ... 

Hematology  

Nephrology 

Neurology 

Gncology  

Pulmonary  disease 

Rheumatology  

Dermatology  

Infectious  disease .. 
Physical  medicine .. 

Allergy 

Diabetes  

Hypertension  

Nutrition  


General  surgery ., 

Cardiovascular/Thoracic  surgery  , 

Neurosurgery 

Ophthalnrwlogy  

Grgan  transplant 

Otoiaryngoloy  

Plastic  surgery 

Proctology .'.- ... 

Urology  .'. 

Pediatric  surgery  


Family  planning 
Gynecology  ....... 

Obstetrics  


Pediatric  .... 
Adolescent 
Well  baby .. 


Orthopaedic 

Hand  surgery 

Neuromuscularskeletal 
Orthopaedic  appliance 
Podiatry  


Psychology 

Child  guidance 

Mental  health 

Social  work „ 

Substance  abuse  retiabititation 


Family  practice/primary 

Modical  examination 

Optometry 

AudMogy  dinic*. 

Speech  pathology 

Community  health  ..-^,... 
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II.  Outpatient  Rates  '  2 


International 
Military  Edu- 
cation And 
Training 
(IMET) 


Interagency  & 
ottier  Federal 
agency-spon- 
sored pabents 


A.  Medical  Care 


B.  Surgical  Care 


C.  I  >b8tetrical  and  Gynecological  (OB-GYN) 


D.  Pediatric  Care 


E.  Orthopaedic  Care 


Psychiatric  and/or  Mental  Health  Care 


G.  Primary  Medical  Care 


S72 
57 
64 
68 
99 
67 
59 
54 
59 
61 
42 
46 
56 
22 
25 
26 
16 


67 
81 
93 
53 
128 
60 
77 
54 
75 
30 


49 
50 
46 


40 
39 
25 


67 
37 
26 

44 

36 


49 
39 
54 

40 
41 


45 
43 
30 
25 
39 
35 


$144 

114 

129 

137 

199 

135 

118 

108 

118 

123 

85 

92 

113 

44 

50 

52 

33 


135 
162 
187 
107 
257 
121 
154 
108 
150 
60 


99 

100 

93 


80 
78 
50 


134 
74 
52 
88 
72 


99 
79 
108 
81 
82 


90 
86 
60 
50 
78 
70 


Other 


SI  53 

121 

138 

145 

210 

143 

126 

116 

125 

130 

91 

98 

120 

49 

54 

56 

35 


141 
169 
195 
112 
268 
126 
160 
114 
158 
64 


105 

106 

99 


86 
83 
55 


140 
78 
55 
93 
77 


104 
84 

114 
86 
87 


96 
91 
64 
54 
82 
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II.  Outpatient  Rates  ^  2__continued 


MEPRScode* 


BHG 
BHI  . 


Per  Visit  Clinical  Service 


Occupational  health 

Immediate  care  clinic  ...... 


International 
Military  Edu- 
cation And 
Training 
(IMET) 


36 
59 


Interagency  & 
other  Federal 
ager>cy-spor)- 
sored  patents 


72 

119 


Other 


76 

125 


H.  Emergency  Medical  Care 


BIA 


Emergency  care  clinic 


72 


144 


151 


I.  Flight  Medicine  Clinic 


BJA 


Flight  medicine 


63 


126 


132 


J.  Underseas  Medicine  Care 


BKA 


Underseas  medicine  clinic 


42 


85 


90 


K.  Rehabilitative  Services 


DHB. 
DHD 


Occupational  therapy 
Physical  therapy 


24 

17 


48 
35 


51 
38 


L.  Same  Day  Surgery 


Same  day  surgery 


169 


340 


361 


c..KllJ^«MS*^'*iSl  ^"PT^*^"*^,  Pef^o™ance  Reporting  System  (MEPRS)  code  is  a  three  digit  code  wDrch  defir>es  the  summary  account  and  the 
subaccount  within  a  functional  category  in  the  DoD  medical  system.  An  example  of  this  hierirchal  arrangement  is  as  fo«owsr^ 

Outpat«nt  Care  (Functional  Category)  MEPRS 

code 

Medical  Care  (Summary  Account) ^a 

internal  Medicine  (Sutjaccount)  ■^^■■■■"■■^■^^■■''^"^^^^^^^ 3     raa 

ESIt^t^e^'t?*2te?^^  ^  consistent  Imancai  and  operating  perfom«nce'd«^'is'r^^in'th^"ii)D 'i^^^  systOT. 

III.  OTHER  RATES  AND  CHARGES 


A.  Immunizations 

B.  Hyperbaric  services: 

1-60  minutes  

61-120  minutes  .:.'.. 

121-180  minutes 

181-240  minutes  

C.  Family  member  rate  (Formerly  military  dependents  rate) 


International 
Military  Edu- 
cation and 
Training 
(IMET) 


Interagency. 

other  federal 
agency  sporv 
sored  patients 


Other 


{Note:  Charges  may  be  prorated  based  on  usage) 

D.  Third  Party  Drug  Reimbursement  Hates  ■> 

Upon  request,  a  complete  list  of  the  FY  1995  third  party  drug  reimbursement  i^tes  may  be  obtained  in  electronic 
I?^?n/Awo^^'i®^l?  '"'■  ^"'*  information  should  be  addressed  to:  Third  Party  Collection  Program  Officer.  OASD(HA)/ 
HSO&R/OMS.  The  Pentagon.  Rm  3E343,  Washington.  DC  20301-1200. 

The  following  is  a  listing  of  the  dosage  form  description  used  in  connection  with  pharmaceuticals  being  dispensed, 
bee  note  4  to  reimbursable  rates  for  cost  of  dispensing  drugs.  e>       t- 


Dosage  form 


AA 
AB 
AC 
AD 
AE 
AF 
AG 
AH 


Description 


Aerosol  ... 
Aerosol  ... 
Aerosol  ... 
Aer  Refill 
Aer  Refill 

Foam 

Aer  Refill 
Aer  Adap 


Interpretation 


Aerosol  (ML). 
Aerosol  (GM). 
Aerosol  (EA). 
Aerosol  Refill  (ML). 
Aerosol  Refin  (EA). 
Aerosol  Foam. 
Aerosol  Refill  (GM). 
Aerosol  w/Adapter  (ML). 
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ISS 


Dosage  torm 

A» „ 

AJ 

AL  

AM  

AN 

AP  ™ 

AQ 

AR 

AS 

AT  

AW  

CE „ 

CK 

CP 

CS 

CT 

EA  

EB „._„ 

EC .- 

ED 

EE 

EF  

EG 

EH 

EJ 

EK 

EL  

EM  ...._.. 

EN 

EP  

ER  ...:. „... 

ES  

ET 

GA 

GH  

Gl 

GJ  

GZ 

HA 

HB 

HC 

HD _ 

HE  ...._..._ „. 

HH _ 

H»  _ 

HJ  

HM 

HN 

HP 

HO  

HR 

HS 

HT  

HU 

HV  

HW  

HX _ 

HY 

HZ  

JA _„.., 

JB .„ 

JC  _ 

JD  

JE _. 

JG  

JH  ., 

JJ  

JV 

JW  .„ 

KA 

KL  

KP 


Description 


Aw  W/Ad8p . 

Aac  Adap 

AR  Powder .. 
AinpuM^leb  .. 

Mist  „_ 

Vial-Neb 

Aero  Powd  „ 

Spray _. 

Spray  Rft 

Spray 

Spray/Pump 

Foam/appl 

Capsule 

Capsule  EC 

Sprinkle  — 
Cap  PeHet  .. 
Capsule  SA 
Capsule  SA 

Each 

Bar 

CaKe  ........... 

Med.  Soap .. 
LiqSoap 
Dental  Cone 
Med.  Dress  .. 

Stich  

Plaster  ......... 

Poultice 

Med.  Swab .. 
Med.  Gau2e 
Med.  Tape  ._ 
Med.  S<^ ... 
Med.  Soap ... 
Med.  Dress  .. 

Med.  Pad 

Gas 

Inhaler 

Inhtfer 

Inhaler  kit  

Inhaler  

Infus.  Btl 

lnfus.Btl 

Pipette _... 

Pipette  ...„ 

Allergen 

Ampul „., 

Cartridge  

Cartridge  

IVSoln  , 

Piggyt>ack  ..... 
Piggyt>ack ..... 
Disp  Synn  ..... 

Ampul , 

Vial 

Skin  Test  . 

Plast.  Bag 

Vial 

Add.  Syrin  ... 

Disp  Syrin 

IPSom.  

Ptast  Bag .... 

Jelly 

Jel 

Gel 

Jet 

fill    ■    !*■ 

UWBLB  

Gel 

Pudding 

Pudding 

Gel/AppL  

Jelly/Appt  ... 

Cream  

Lubricant 

Paste 


Interpretation 


Aerosol  w/Adapter  (EA). 

Aerosol  wo/Adapter  (GM). 

Aerosol  Powder  (EA). 

Ampul  for  Nebulization  (ML). 

Aerosol,  Mist. 

Vial  Nebulizer. 

Aerosol  Powder  (GtJfy. 

Spray  (GM). 

Spray  Refilt  (ML). 

Aerosol,  Spray  (ML). 

Aerosol,  Spray  w/Pump  (ML). 

Aerosoi,  Foam  with  appicaior. 

Capsule  (hard,  soft,  etc.) 

Capsule,  Enteric  Coated. 

Sprinkle  Capsule. 

Pellets  in  Capsule. 

Capsule,  Sustained  Action. 

Capsule,  Degradable  ControHed-Release. 

Each. 

Bar. 

Cake. 

Soap,  Medicated  (EA). 

Soap,  Lic^uid. 

Dental  Cone. 

Dressing,  Medicated  (EA). 

StKk. 

Plaster. 

Poultice. 

Swab,  Medk:ated. 

Guaze,  Medk:ated. 

Tape,  Medicated. 

Soap,  Medicated  (ML). 

Soap,  Medicated  (GM). 

Dressing,  Medicated  (GM). 

Pads,  Medicated  (EA). 

Inhaler  (ML). 

Inhaler  (EA). 

Inhaler  Kit  (EA). 

Inhaler  (GM). 

Infusion  Bottle  (EA). 

Infusion  Bottle  (ML). 

Pipette  (EA). 

Pipette  (ML). 

Allergen. 

Ampul  (ML). 

Cartridge  (EA). 

Cartridge  (ML). 

Intravenous  Solution 

Intravenous  Solution,  Piggyback  (EAjk 

Intravenous  Solution,  Piggyback  (ML>. 

Disposable  Syringe  (ML). 

Ampul  (EA). 

Vial  (SDV.  MOV  or  Addiiwe)  (EA). 

Skin  Test. 

Plastic  Bag,  Injection  (EA). 

Vial  (SDV,  MDV  or  Additive)  (ML). 

Additive  Syringe. 

Disposable  Syringe  (EA). 

Intraperitoneal  Solufcwv 

Plastic  Bag,  Injection  (ML). 

Jelly. 

Jei(ML). 

Gel  (ML). 

Jel  (GM). 

Beads. 

Gel  (ML). 

Pudding  (EA). 

Pudding  (GM). 

Gel  with  Applicator. 

Jelly  with  Applnator. 

Cream. 

Lubricam. 

Pastfe. 
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Dosage  form 

KT 

KW 

OA 

ow , 

PA 

PB 

PC 

PE  

PF  

PG 

PL  

PM  

PP  

PS  

PT 

PU  .. 

QA ..„ 

OB 

SA 

SB  

SC 

SD 

SE  

SF 

SG „. 

SH 

SI 

SJ 

SK 

SL 

SM 

SN  

SO 

SP 

SO _ 

SR  

SS 

ST  

SU 

SV  

SW  

SX  

SY  

SZ  

TA  

TB  

TC  

TD  

TE  

TF  

TG 

TH  . 

TL 

TN  

TP 

TR „ 

TS 

TT  

TU 

TV  

TW 

TX 

TY  

UN 

WH 

YA  ; 

YB  

YC 

YD 

YE  

YF  

YG _..„...., 

YH 

Yl  


Description 


Toothpaste  ... 
Cream/Appl.  . 

Ointment 

Oint/AppI 

Powder 

Leaves  

Crystals  

Powder  Effer 

Flakes 

Granules 

Cleanser 

Lump 


Packet 

Adh.  Patch  V 
Tooth  Powd 

Powder 

Suppos 

Insert 

Solution  

Fl  Extract .... 
Oral  Susp  ... 

Douche  

Elixir  

Enema 

Enema 

Expect 

Liniment 

Solution 

Lotion  


Lk^ukl 

Mouthwash 

Powder 

Drops 


Spirit 

oa 

Suspension 
Shampoo  .... 

Syrup 

Emulsion  .... 

Gran  Eft 

Img  Soln 

Tincture  

Oral  Cone  ... 

Lotion  

Tablet 

Tablet  Sol ... 
Tab  Chew  ... 
Disk  


Tablet  EC 
Tablet.  EH 
Gum  


Tablet  Hyp .. 
Lozenge  ..... 

Grmules 

Pellet 

Tab  Part  

Tablet  SA  ... 

Troche 

Tab  SuW 

Tab  Buccal  . 

Wafer 

Pill  

Tab  Buc  SA 

Unit 

Whip 

Needle 

Bulk  


Syringe  

Diaphragm 
Dressing  ... 

Lense  

Gauze 

Dis  Needle 
lUD 


Interpretation 


Toothpaste. 

Cream  with  Applicator. 

Ointment. 

Ointment  with  Applicator. 

Powder  (GM). 

Leaves  (GM). 

Crystals. 

Powder  EffewescenL 

Flakes. 

Granules,  Powder^ike,  fJon-effewesceit. 

Cleanser. 

Lump. 

Packet. 

Adhesive  Patch,  Medicated. 

Tooth  Powder. 

Powder  (EA). 

Suppository. 

Insert. 

Solution,  Topical  EENT 

Flukj  Extract 

Suspension,  Oral  (final  dose  form)  (ML). 

Douche. 

Elixir 

Enema  (ML). 

Enema  (EA). 

Expectorant. 

Liniment. 

Solution,  Oral. 

Lotion  (ML). 

Liqukl. 

Mouthwash. 

Powder  (ML). 

Drops. 

Spirit. 

Oil. 

Suspension,  Topical. 

Shampoo. 

Syrup. 

Emulsion. 

Gmules.  Effervescent 

Solution,  Irrigating. 

Tincture. 

Concentrate,  Oral. 

Lotion  (GM). 

TatJiet  (compressed,  sugar  coated  caplets) 

Tablet,  Soluble 

Tablet,  Chewable. 

Disk. 

Tablet.  Enteric  Coated. 

Tablet.  Effervescent. 

Gum. 

Tablet,  Hypodermic. 

Lozenge. 

Granules,  Oral  Tablet-like  or  Packets. 

Pellet. 

Partkjies  In  tat)let.  pH  dependent. 

Tablet,  Sustained  Actloa 

Troche. 

Tat>let,  Sublingual. 

Tat)(et,  Buccal. 

Wafer. 

Pill. 

Tablet,  Buccal  Sustained  Action. 

Unit. 

Whip. 

Needle,  Reusable. 

Bulk. 

Syringe,  Reusable. 

Diaphragm. 

Dresslr>g. 

Lense. 

Gauze,  Non-Medicated. 

Needle,  Disposatile. 

Intrauterine  Device. 
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Dosageteim 


Description 


Interpretatian 


YJ.. 
YK  . 
YL  . 
YM 
YN  . 
YP  . 
YQ. 
YR  . 
YS  . 
YT  . 
YU  . 
YV  . 
YW 
YX  . 
YZ  . 
ZA  . 
ZB  . 
ZC  . 
ZD  . 
ZE  . 
ZP  . 
ZT  . 


CrwISyrin . 
Kit 


DispSyrin, 

PMt. 

Tampon 
IP  Set 
IV  Set 
Strip  _ 
Suture 
Tape 


IrrigSet 
Sponge.... 

Swab 

IV  Access 
Blood  Set 
Miscell  .„.. 
Box 

Bottle 

CofTtoaPko 

Carton  „ 

Package  .— 
Tray 


Syringe.  ComwaiL 

KiL 

Syring.  Empty  DispoaaWe. 

Pad. 

Tampon. 

Intraperitoneal  AdmiiL  Sets — Paraphernalia. 

Intravenous  Admia  Sets— Paraphemafia. 

Strip. 

Suture. 

Tape. 

Irrigation  Set 

Sponge. 

Swat),  non-Medicated. 

IrttraverKHis  Admixture  Accessories. 

Blood  A'dminiskation  SeL 

Miscellaneous. 

Box. 

Bottle. 

Combination  Package. 

Carton. 

Package. 

Tray. 


Explanations  at  end  of  docket. 


E.  Hi^  Cost 


Services  Requested  By  External  Providers' 


Resource  based 

relative  value 

scale 


Service  pr<  vided 


Intemationai  mili- 
tary education 
and  training 
(MET) 


Interagency 
other  Federal 
agency  spor>- 
sored  patients 


Other 


Chest,  PA/Lat/Bilat  Oecub ... 

Chest,  Portable 

Bilat  AnMes  &  Stress  Views 

Bilat  Hips  &  Dan  MUer 

Skeletal  Survey _ 

Skeletal  Survey  (Exan^ 

Skeladri  Survey  (Read)  „: 

Arthritc  Survey 

ArthritK  Survey  (Exam)  

Arthritk;  Survey  (Head) 

Metastatic  Boiie  Survey  

Metastatic  Bone  Survey  (Exam) 
MetastatK  Bone  Sun<«y  (Reac^ 

Upper  Gl  Series 

UGI.  Air  Contrast 

UGUOttWf 

Barium  Enema 

BE,  Air  Corrtrast 

BE,  Thru  Cotostomy 

BE,  Other 

Enterodysis 

Enteroclysjs  (Exam) 

Choian{Hogram,  Operative 

Choiangiogram,  Operative  (Exam) 

Cholangiogram,  Transhepatic 

Cholangiograirv  Transhepetx:  (E)  . 
Ctwlangiogram,  Transhepatic  (R)  . 

Cholar>giogram,  Percutarwous 

Cholangiogram,  Percutaneous  (E) 
Cholangiograin,  Percutaneous  (R) 

Percutaneous  Biliary  Drain 

Percutaneous  Biliary  Drain  (E) 

Percutarwoue  Biiary  Drain  (R) 

ERCP 

ERCP  (ExMn) 

ERCP  (Read) 

Bronchoscopy,  Unilalaral 

Bronchoscopy,  Unilatefat,  (Read) 

Biowchoecow.  Biiaterat  — 

Bronchoaoopy.  Bitateial^  ^lead) 

Hysterosaipiryigram 


$34 
35 
41 
43 

120 
73 
47 
87 
55 
32 

120 
73 
47 
34 
36 
34 
37 
50 
50 
37 
53 
32 
51 
38 

100 
38 
63 

100 
38 
63 

128 
32 
96 

128 
32 
96 
55 
37 
67 
40 
40 


S68 

70 

82 

85 

240 

146 

94 

173 

tlO 

64 

240 

148 

94 

68 

72 

68 

74 

10ft 

too 

74^ 

106 
64 

loe 

76 
200 

76 
125 
200 

76 
125 
256 

64 
192 
255 

64 
191 
109 

74 
134 

80 

80 


S72 

74 

87 

90 

254 

156 

100 

184 

117 

67 

254 

156 

100 

72 

77 

72 

78 

106 

106 

78 

113 

67 

108 

80 

213 

80 

132 

213 

80 

132 

271 

67 

204 

270 

67 

203 

116 

79 

142 

86 

85 
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Resource  based 

relative  value 

scale 


3183 

3184 

3185 

3200 

3201 

3202 

3203 

3204 

3205  . 

3210 

3211  . 

3212  . 

3213  . 

3214  . 

3215  . 

3216  , 

3217  . 

3218  . 

3220  . 

3221  . 

3222  . 

3230  . 

3231  . 

3232  . 
3233. 
3234  . 

3240  . 

3241  . 

3242  . 

3243  . 

3244  . 

3245  . 

3246  . 

3247  . 
3246  . 

3250  . 

3251  . 

3252  . 

3253  . 

3254  . 

3255  . 

3256  . 

3257  . 

3258  . 

3260  . 

3261  . 

3262  . 

3263  . 

3264  . 

3265  . 

3266  . 

3267  . 

3268  . 

3270  . 

3271  . 

3272  . 

3273  . 

3274  . 

3275  . 

3276  . 

3277  . 

3278  . 

3280  . 

3281  . 

3282  . 

3283  . 

3284  . 

3285  . 

3286  . 


Service  provkled 


Faltopian  Tube  Dilatation 

Faltopian  Tube  DHatatkxi  (E) 

Faltojjian  Tube  DilatatxMi  (R) 

Lymphangk).  Bilat  Extrem  

Lymphangio,  Bilat  Extrem  (Exam) .. 
Lymphangk),  Bilat  Extrem  (Read)  .. 

Lymphangk),  Extremity 

Lymphangio.  Extremity  (Exam)  

Lymphangk).  Extremity  (Read) 

Lymphangk),  Pelvk;.  Unilat 

Lymphangio,  Pelvic.  Unilat  (Exam)  , 
Lymphangk),  Pelvic,  Unilat  (Read)  .. 

Lymphangio,  Pelvic.  Bilat  

Lymjjhangio.  Pelvic,  Bilat  (Exam)  .. 
Lymptiangio,  Pelvic,  Bilat  (Read)  ... 

Lymphangk).  Atxl.  Unilat 

Lymphangio,  Abd.  Unilat  (Exam)  ... 
Lymphangio.  Abd.  Unilat  (Read)  ..... 

Lymphangio.  Abd,  Bilat  

Lymphangio,  Abd.  Bilat  (Exam) 

Lymjahangio,  Abd.  Bilat  (Read)  , 

Venogram,  Bilat  Extremity 

Venogram.  Bilat  Extremity  (Exam)  .. 
Venogram.  Bilat  Extremity  (Read) .. 

Venogram.  Lt  Extremity 

Venogram.  Lt  Extremity  (Exam)  

Venogram,  Inf  Cav  W/Serial 

Venogram.  Inf  Cav  W/Serial  (E) 

Venogram.  Inf  Cav  W/Serial  (R)  

Venogram.  Sup  Cav  W/Serial 

Venogram.  Sup  Cav  W/Serial  (E)  ... 
Venogram.  Sup  Cav  W/Serial  (R)  ... 

Venogram,  Bilat  Renal  

Venogram.  Bilat  Renal  (Exam) 

Venogram,  Bilat  Renal  (Read)  ........ 

Venogram.  Lt  Renal  

Venogram.  Lt  Renal  ((Exam)  

Venogram,  Lt  Renal  (Read)  

Venogram,  Rt  Renal ,. 

Venogram,  Rt  Renal  (Exam)  

Venogram,  Rt  Renal  (Read) 

Venogram.  Bilat  Adrenal  

Venogram.  Bilat  Adrenal  (Exam) 

Venogram,  Bilat  Adrenal  (Read)  

Venogram.  Lt  Adrenal  

Venogram.  Lt  Adrenal  (Exam) 

Venogram.  Lt  Adrenal  (Read) 

Venogram,  Rt  Adrenal  ....„ 

Venogram,  Rt  Adrenal  (Exam) 

Venogram.  Rt  Adrenal  (Read) 

Venogram,  Azygos  (Select) 

Venogram.  Azygos  (Select)  (Exam) 
Venogram.  Azygos  (Select)  (Read) 

Venogram,  Azygos  (Ntonselect) 

Venogram.  Azygos  (Nonselect)  (E) . 
Venogram.  Azygos  (Nonselect)  (R) 

Venogram,  Intraosseous  

Venogram.  Intraosseous  (Exam) 

Venogram.  Intraosseous  (Read)  

Venogram.  Sinus 

Venogram.  Sinus  (Exam)  

Venogram,  Sinus  (Read)  ...: 

Venogram.  Jugular 

Venogram,  Jugular  (Exam)  

Venogram,  Jugular  (Read)  

Venogram,  Sup  Sag  Sinus 

Venogram.  Sup  Sag  Sinus  (Exam)  . 
Venogram.  Sup  Sag  Sinus  (Read) .. 
Venogram,  Epidural 


Intematk)nal  mili- 
tary educatk)n 
and  training 
(IMET) 


208 

104 

104 

236 

125 

111 

132 

63 

69 

132 

63 

69 

236 

125 

111 

132 

63 

69 

236 

125 

111 

133 

92 

41 

74 

46 

116 

46 

70 

116 

46 

70 

191 

92 

99 

126 

46 

80 

126 

46 

80 

191 

92 

99 

126 

46 

80 

126 

46 

80 

126 

46 

80 

116 

46 

70 

91 

46 

45 

126 

46 

80 

126 

46 

80 

101 

46 

55 

126 


Interagency 
other  Federal 
agency  spon- 
sored patients 


416 
208 
208 
471 
250 


263 
125 
138 
263 
125 
138 
471 
250 
221 
263 
125 
138 
471 
250 
221 
265 
183 

82 
148 

92 
231 

92 
140 
231 

92 
140 
381 
183 
198 
252 

92 
160 
252 

92 
160 
381 
183 
198 
252 

92 
160 
252 

92 
160 
252 

92 
160 
231 

92 
139 
182 

92 

90 
252 

92 
160 
252 

92 
160 
202 

92 
110 
252  1 


Other 


442 
221 

221 
501 
265 
236 
279 
132 
147 
279 
132 
147 
500 
265 
235 
279 
132 
147 
500 
265 
235 
281 
194 

87 
157 

97 
246 

97 
148 
246 

97 
148 
405 
194 
210 
268 

97 
170 
268 

97 
170 
405 
194 
210 
268 

97 
170 
268 

97 
170 
268 

97 
170 
245 

97 
148 
193 

97 

95 
268 

97 
170 
268 

97 
170 
215 

97 
117 
268 
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Resource  bas«d 

relative  value 

scale 


5  9 


ISS 


3287 

3288 ^.. 

3290 .... 

3291  

3300 

3301  

3302 

3303 

3304 

3305 

3310 

3311 

3312 

3313 

3314  ...„ 

3315 

3320 

3321  

3330 

3331  

3332 

3333 

3334 

3335 

3340 

3341  - , 

3342 

3351  

3352 

3353 

3354  

3355 

«^300   ■••»••■••••■■•• 

3357 

3358 

3360 

3361  

3362 

3363 

3364 

3365 

3366 

3367 

3368 

3370 

3371  

3372 

3380 

3381  

3382 

3383 

3384 

3385 

3400 

3401  

3402 

3403 

3404 

3405 

3406 

3407 

3408 

3410 

3411  

3412 

3413 

3414  

3415 
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Serv  :e  provided 


Verx)gram,  EptduraJ  (Exam) 
Venogram,  Epidural  (Read) . 

Venogram,  Oft>ital  

Venogram,  Orbital  (Exam) ... 
Perc  Transhep  Porto  W/Hemd 
Perc  Transhep  Porto  W/Hem(  (E) 
Perc  Transhep  Porto  W/Henx  (R) 
Perc  Transhep  Porto  W/0  He  no 
Perc  Transhep  Porto  W/0  Heino  (E) 
Perc  Transhep  Porto  W/0  Herno  (R) .... 

Hepat  Veno,  Wed/Free  W/Hemo 

Hepat  Veno,  Wed/Free  W/Heilx>  (E)  .... 
Hepat  Veno,  Wed/Free  WHetfno  (R)  .... 

Hepat  Veno,  Wed/Free  W/0  Memo  

Hepat  Veno,  Wed/Free  W/0  Heme  (E) 
Hepat  Veno.  Wed/Free  W/0  Memo  (R) 

Venous  Sarnpllng  Thru  Cath  i. .: 

Venous  Sampling  Thru  Cath  ^) 

Transcath  TX,  Embol  W/Angio 

Transcath  TX.  Embol  W/Angio  (E) 

Transcath  TX.  Embol  W/Angid  (R) 

Transcath  TX.  Infus  W/Angio  

Transcath  TX.  Infus  W/Angio  E)  

Transcath  TX,  Infus  W/Angio  R) , 

Percu  Place  IVC  Filter 

Percu  Place  IVC  Fitter  (Exam   , 

Percu  Place  IVC  Fitter  (Read;  

Transcath  Intrav  Occ.  Temp  . .... 

Transcath  Intrav  Occ,  Temp  ( :) 

Transcath  Intrav  Occ.  Temp  ( ^)  , 

Transcath  Intrav  Occ.  Perm , 

Transcath  Intrav  Occ.  Perm  (  i)  

Transcath  Intrav  Occ,  Perm  (  I) 

Transcath  Retriev,  Perc,  FX  \  /A „... 

Transcath  Retriev.  Perc,  FX  \  /AE 

Transcath  Retriev,  Perc,  FX  \  /AR  ....... 

Percu  TransI  Angio,  Perip.  Ar 

Percu  TransI  Angio,  Perip,  Ar  (E)  - 

Percu  TransI  Angio,  Perip,  Ar  (R)  

Percu  TransI  Angio,  q  Ad  Per  

Percu  TransI  Angio,  q  Ad  Per  (E)  

Percu  Trar«l  Angio,  q  Ad  Per  (R) 

Percu  TransI  Angio.  Vicer  A 

Percu  TransI  Angio,  Vicer  A  ( E) 

Percu  TransI  Angio.  Vicer  A  ( ^) 

Transcath  BX 

Trarwcath  BX  (Exam) 

Transcath  BX  (Read) 

Perc  Transhep  Bil  Drain  W/C  in  ...-. 

Perc  Transhep  Bil  Drain  W/O  >ne 

Perc  Transhep  Bil  Drain  W/C  »nr 

Per  PI  Cath  For  Inop  Bil  Obs  

Per  PI  Cath  For  Inop  Bil  Oba !  

Per  PI  Cath  For  Inop  Bil  Obsi  

Aortogram,  Ttioracic  (Wo/Ser    ....„ 

Aortogram,  Thoracic  (Wo/Ser  (E)  

Aortogram,  Thoracic  (Wo/Ser  (R)  ....... 

Aortogram,  Thoracic  (W/Ser)  

Aortogram.  Thoracic  (W/Ser)  |(E)  

Aortogram,  Thoracic  (W/Ser)  (R)  

Aortogram,  Translum  (W/SerJ 

Aortogram,  Translum  (Wo/Se^)  (E) 
Aortogram.  Translum  (Wo/Se 
Aortogram,  Translum  (W/Seri 
Aortogram,  Translum  (W/Seri 
Aortogram,  Translum  (W/Ser 

Aortogram.  Abd  Cath  (Wo/Ser) 

Aortogram,  Abd  Cath  (Wo/Ser)  (E) 
Aortogram,  Abd  Cath  (Wo/S<  )  (R) 


Intemabonal  mili- 

Intefagency 
other  Federal 

tary  education 

and  training 

agency  spon- 

(IMET) 

sored  patients 

46 

92 

80 

160 

74 

148 

46 

92 

219 

"  437 

104 

208 

115 

229 

220 

439 

104 

208 

115 

229 

185 

369 

104 

208 

80 

160 

185 

369 

104 

208 

80 

160 

59 

118 

46 

92 

273 

545 

104 

208 

169 

337 

273 

545 

104 

208 

169 

337 

268 

535 

83 

166 

184 

368 

273 

545 

104 

208 

169 

337 

273 

545 

104 

208 

169 

337 

203 

406 

104 

208 

99 

198 

273 

545 

104 

208 

169 

337 

220 

439 

104 

208 

116 

231 

308 

614 

104 

208 

203 

406 

173 

345 

104 

208 

69 

138 

219 

437 

104 

208 

115 

229 

247 

493 

104 

208 

143 

285 

183 

365 

104 

208 

79 

157 

198 

396 

104 

208 

94 

188 

183 

365 

104 

208 

79 

157 

198 

396 

104 

208 

94 

188 

183 

365 

104 

208 

79 

157 

Other 


97 
170 
157 
97 
464 
221 
243 
465 
221 
243 
391 
221 
170 
391 
221 
170 
125 
97 
579 
221 
358 
579 
221 
358 
567 
177 
390 
579 
221 
358 
579 
221 
358 
431 
221 
210 
579 
221 
358 
465 
221 
245 
652 
221 
431 
367 
221 
146 
464 
221 
243 
524 
221 
303 
388 
221 
167 
420 
221 
200 
388 
221 
167 
420 
221 
200 
388 
221 
1G7 


Resource  t>ased 

relative  value 

scale 


3416  . 

3417  . 

3418  . 

3420  . 

3421  . 

3422  . 

3430  . 

3431  . 

3432  . 

3433  . 

3434  . 

3435  , 

3436  . 

3437  . 
3438. 

3440  . 

3441  . 

3442  , 
3443 

3444  . 

3445  . 

3446  . 

3447  . 
3448 
3450 
3451 
3452 
3453 
3454 
3455 
3456 
3457 
3458 
3460 
3461 
3462 
3463 
3464 
3465 
3466 
3467 
3468 
3470 
3471 
3472 
3473 
3474 
3475 
3490 
3500 
3501 
3502 
3503 
3504 
3505 
3506 
3507 
3508 
3510 
3511 
3512 
3513 
3514 
3515 
3516 
3517 
3518 
3520 
3521 


Service  provided 


Aortogram.  Abd  Cath  (W/Ser) 

Aortogram.  Abd  Cath  (W/Ser)  (E)  ... 
Aortogram.  Abd  Cath  (W/Ser)  (R)  ... 
Aortogr,  Alxl  &  Bil  litem,  Cath  ......... 

Aortogr,  Abd  &  Bil  litem,  Cath  (E)  ... 
Aortogr.  Abd  &  Bil  litem,  Cath  (R) ... 

Angiogram  

Ar>giogram  (Exam) , 

Angiogram  (Read)  

Angiogram,  Cerebral  , 

Angiogram,  Ceretxal  (Exam) , 

Angiogram,  Cerebral  (Read)  , 

Angiogram,  Angioplasty  (Art)  

Angiogram,  Angioplasty  (Art)(Ex)  ... 
Angiogram,  Angioplasty  (Art)(R^  .., 

Angiogram,  Angioplasty  (Ven) 

Angiogram,  Angioplasty  (Ven) (Ex)  . 
Angiogram,  Angioplasty  (Ven)(Re) . 

Angiogram,  Pulnrionary 

Angiogram,  Pulmonary  (Exam)  

Angiogram,  Pulmonary  (Read) 

Angiogram,  Venous  Phase 

Angiogram,  Venous  Phase  (Exam) 
Angiogram,  VerxMJS  Phase  (Read) 

Angiogram,  Vena  Cava 

Angiogram,  Vena  Cava  (Exam)  

Ar)giogram,  Vena  Cava  (Read)  

Angiogram.  Portal  Vein  

Angiogram.  Portal  Vein  (Exam) 

Angiogram.  Portal  Vein  (Read)  

Angiogram,  Renal  Vein  

Angiogram.  Renal  Vein  (Exam) 

Angiogram.  Renal  Vein  (Read)  

Angiogram,  Rerwl  Vein  Renins 

Angiogram,  Renal  Vein  Renins  (E) 
Angiogram,  Renal  Vein  Renins  (R) 

Angiogram,  Subclavian  Vein 

Angiogram,  Sut)ciavian  Vein  (Ex)  .. 
Angiogram,  Subclavian  Vein  (Re)  .. 

Angiogram.  Testicular 

Angiogram,  Testicular  (Exam) 

Angiogram,  Testicular  (Read)  

Angiogram,  Embolization 

Angiogram,  Embolization  (Exam) ... 
Angiogram,  Embolization  (Read)  ... 

Angiogram,  Cerebral  

Angiogram,  Cerebral  (Exam) 

Angiogram,  Cerebral  (Read)  

Angiogram,  Ea  Add  Run  

Arteriogram.  Lt  Carotid 

Arteriogram,  Lt  Carotid  (Exam) 

Arteriogram,  Lt  Carotid  (Read) 

Arteriogram,  Lt  Vertetyal 

Arteriogram.  Lt  Vertebral  (Exam)  ... 
Arteriogram.  Lt  Vertebral  (Read) .... 

Arteriogram.  Lt  Carol  &  Vert  

Arteriogram.  Lt  Carot  &  Vert  (E)  .... 
Arteriogram.  Lt  Carot  &  Vert  (R)  .... 

Arteriogram,  Rt  Carotid  

Arteriogram,  Rt  Carotid  (Exam) 

Arteriogram,  Rt  Carotid  (Read)  

Arteriogram,  Rt  Vertebral  

Arteriogram,  Rt  Vertebral  (Exam) ... 
Arteriogram,  Rt  Vertebral  (Read)  ... 

Arteriogram,  Rt  Carot  &  Vert 

Arteriogram,  Rt  Carot  &  Vert  (E)  .... 
Arteriogram,  Rt  CanA  &  Vert  (R) .... 

Arteriogram,  Bilat  Carotid 

Arteriogram.  Bilat  Carotid  (Exam)  .. 


International  mili- 
tary education 
arxj  trair)ing 
(IMET) 


198 
109 

99 
207 
109 
103 
213 
109 
109 
228 
109 
124 
213 
109 
109 
213 
109 
109 
232 
109 
128 
155 
104 

50 
219 
104 
115 
240 
104 
136 
240 
104 
136 
208 
104 
104 
208 
104 
104 
208 
104 
104 
208 
104 
104 
223 
104 
119 

42 
208 
104 
104 
208 
104 
104 
313 
208 
104 
208 
104 
104 
208 
104 
104 
313 
208 
104 
313 
208 


Interagency 
other  Federal 
agency  sporv 
sored  patients 


396 
216 
196 
411 
216 
204 
423 
216 
216 
452 
216 
246 
423 
216 
216 
423 
216 
216 
460 
216 
254 
309 
208 
100 
437 
208 
229 
479 
208 
271 
479 
208 
271 
416 
208 
208 
416 
208 
208 
416 
208 
208 
416 
208 
208 
445 
208 
237 
84 
416 
208 
208 
416 
208 
208 
624 
416 
208 
416 
208 
206 
416 
206 
208 
624 
416 
208 
624 
416 


Other 


420 
231 
210 
436 
231 
218 
448 
231 
231 
478 
231 
261 
448 
231 
231 


231 
231 
487 
231 
270 
328 
221 
107 
464 
221 
243 
508 
221 
287 
508 
221 
287 
442 
221 
221 
442 
221 
221 
442 
221 
221 
442 
221 
221 
473 
221 
252 
88 
442 
221 
221 
442 
221 
221 


442 

221 
442 
221 
221 
442 
221 
221 


442 

221 


442 
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Resource  based 

relative  vaiue 

scale 


5  9 


ISS 


3522 

3523  . 

3524  . 
3525 
3526  . 
3527 
3528 
3530 
3531 
3532 
3533 
3534 
3535 
3536 
3537 
3538 
3540 
3541 
3542 
3543 
3544 
3545 
3546 
3547 
3548 
3550 
3551 
3552 
3553 
3554 
3555 
3556 
3557 
3558 
3560 
3561 
3562 
3563 
3564 
3565 
3566 
3567 
3568 
3576 
3577 
3578 
3600 
3603 
3610 
3613 
3614 
3616 
3620 
3621 
3622 
3623 
3624 
3625 
3626 
3627 
3630 
3631 
3632 
3636 
3640 
3643 
3646 
3650 
3653 


Service 


)rovided 


Artenogram,  Bilat  Carotid  (Read) 
Arteriogram,  Bilat  Vertetxal  . 
Arteriogram,  Bilat  Vertebral  (E)  .. 
Arteriogram,  Bilat  Vertebral  (R)  .. 
Arteriogram,  Bilat  Carot  &  Ver  ... 
Arteriogram,  Bilat  Carot  &  Ver  (E ;) 
Arteriogram,  Bilat  Carot  &  Ver  (R^) 

Arteriogram,  Brachial 

Arteriogram,  Bractiial  (Exam) 
Arteriogram,  Brachial  (Read)  ....^ 

Arteriogram,  Subclavian  

Arteriogram,  Subclavian  (Exam) 
Arteriogram,  Subclavian  (Read) 
Arteriogram,  Gastroduodenal  ... 
Arteriogram,  Gastroduodenal  (E) 
Arteriogram,  Gastroduodenal  (R) 

Arteriogram,  Lt  Gastric 

Arteriogram,  Lt  Gastric  (Exam)  .. 
Arteriogram,  Lt  Gastric  (Read)  .. 

Arteriogram,  Hepatic 

Arteriogram,  Hepatic  (Exam) 

Arteriogram,  Hepatic  (Read)  

Arteriogram,  Celiac  Axis 

Arteriogram,  Celiac  Axis  (Exam) 
Arteriogram,  Celiac  Axis  (Read) 

Arteriogram,  Iliac  

Arteriogram,  Iliac  (Exam) 

Arteriogram,  Iliac  (Read)  

Arteriogram,  IMA  

Arteriogram,  IMA  (Exam) 

Arteriogram,  IMA  (Read)  

Arteriogram,  SMA 

Arteriogram,  SMA  (Exam) 

Arteriogram,  SMA  (Read) 

Arteriogram,  IMA  &  SMA 

Arteriogram,  IMA  &  SMA  (Exam] 
Arteriogram,  IMA  &  SMA  (Read) 

Arteriogram,  Renal  

Arteriogram,  Renal  (Exam) .. 
Arteriogram,  Renal  (Read)  .. 
Arteriogram,  Femoral  Runoff 
Arteriogram,  Femoral  Runoff  (E) 
Arteriogram,  Femoral  Runoff  (R) 
Arteriogram/lnten/ent,  Otfier .. 
Arteriogram/lnten/ent,  Oth  (E) 
ArteriogranVlnten/ent,  Oth  (R) 

IVP 

IVP,  Hypertensive 

IVP.  Infusion , 

IVP.  Retrograde 

IVP.  Retrograde  (Exam) 

IVP  W/Tomograms 

Renal  Cyst  Puncture  

Renal  Cyst  Puncture  (Exam) . 
Renal  Cyst  Puncture  (Read)  . 

Nephrostomy  

Nephrostomy  (Exam) 

Nephrostomy  (Read)  

Nephrotomograms,  No  Contrast 
Nephrotomograms,  No  Corrtrast 

Nephrostogram 

Nephrostogram  (Exam) 

Nephrostogram  (Read) 

Cystogram,  Retrograde 

Cystogram,  Vcug 

Cystogram,  Chain 

Urethrogram.  Retrograde  ... 

Peri-Urethrogram 

Basket  Extraction 
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International  nM- 

tary  education 

and  training 

(IMET) 


[E)  .... 


Interagency 
other  F^ederal 
agency  spon- 
sored patients 


104 
313 
208 
104 
417 
313 
104 
208 
104 
104 
208 
104 
104 
208 
104 
104 
208 
104 
104 
208 
104 
104 
208 
104 
104 
208 
104 
104 
208 
104 
104 
208 
104 
104 
313 
208 
104 
208 
104 
104 
208 
104 
104 
208 
104 
104 
32 
35 
35 
40 
32 
37 
146 
83 
62 
225 
104 
121 
54 
42 
225 
104 
121 
32 
35 
32 
32 
32 
208 


208 
624 
416 
208 
832 
624 
208 
416 
208 
208 
416 
208 
208 
416 
208 
208 
416 
208 
208 
416 
208 
208 
416 
208 
208 
416 
208 
208 
416 
208 
208 
416 
208 
208 
624 
416 
208 
416 
208 
208 
416 
208 
208 
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208 
208 
64 
69 
70 
79 
64 
74 
291 
166 
124 
449 
208 
241 
108 
84 
449 
208 
241 
64 
70 
64 
64 
64 
416 


Other- 


221 
662 
442 
221 
883 
6^ 
221 
442 
221 
221 
442 
221 
221 
442 
221 
221 
442 
221 
221 
442 
221 
221 
442 
221 
221 
442 
221 
221 
442 
221 
221 
442 
221 
221 
662 
442 
221 
442 
221 
221 
442 
221 
221 
442 
221 
221 
67 
73 
74 
84 
67 
79 
308 
177 
132 
477 
221 
256 
115 
88 
477 
221 
256 
68 
74 
68 
68 
68 
442 


Resource  based 

relative  value 

scale 


3654 
3655 
3656 
3673 
3674 
3676 
3677 
3693 
3694 
3695 
3696 
3697 
3700 
3701 
3702 
3703 
3704 
3705 
3706 
3707 
3708 
3713 
3714 
3715 
3716 
3720 
3723 
3726 
3730 
3731 
3732 
3733 
3736 
3738 
3770 
3773 
3776 
3780 
3790 
3795 
3800 
3802 
3810 
3812 
3813 
3896 
3897 
3898 
3980 
3981 
3983 
3984 
3986 
3987 
4000 
4100 
4120 
4126 
4127 
4140 
4160 
4180 
4200 
4210 
4300 
4301 
4400 
4440 
4480 


Service  provided 


Basket  Extraction  (Exam) 

Basket  Extraction  (Read)  „ 

Sterrt  Replacement/Removal 

Mammogram.  (Localization) 

Mammogram,  (Localization)  (Exam)  . 

Mammillary  Stereotaxic  Biopsy 

Mammillary  StereotaxK  Biop  (E) 

Mammogram.  Bilat  (Localize) 

Mammogram.  Bilat  (Localize)  (Ex) ._. 
Mammogram,  Bilat  (Localize)  (Re)  ... 

Mammillary  Ductogram.  Bilat  

Mammillary  Ductogram.  Bilat  (Exam) 

Myelogram,  Cervical 

Myelogram,  Cervical  (Exam) 

Myetogram.  Cervical  (Read) 

Myelgram,  Thorack: 

Myelogram.  Thorack;  (Exam)  

Myetogram.  Thorack:  (Read) 

Myek>gram.  Lumtar 

Myelogram.  Lumbar  (Exam) 

Myelogram,  Lumbar  (Read)  

Myelogram.  Ottier 

Myetogram,  Other  (Exam) 

Myetogram.  Other  (Read) 

Arthrogram.  Wrist  

Arthrogram.  Elbow 

Arthrogram.  Shoukjer 

Arthrogram.  Ankle 

Arthrogram.  Knee 

Arthrogram.  Knee  (Exam)  

Arthrogram.  Knee  (Read) 

Arthrogram.  Hip 

Arthrogram,  TMJ 

Arthrogram.  TMJ  (Read)  

Siatogram •. „ 

Sialogram,  Parottom 

Sialogram,  Sutxnandibular 

Laryngogram 

SirK>gram 

Sinogram  (Read) 

Fistulagram 

Fistulagram,  (Read) 

Dacrocystogram,  (Bilat) 

Daaocystogram,  (Bilat)  (Read) 

Dacrocystogram,  Unilat 

Specials,  Other 

Specials,  Other  (Exam)  

Special.  Other  (Read) 

Tomogram,  Single  Plane 

Tomogram.  Single  Plane  (Exam) 

Tomogram.  Cmplx  Motkxi  (Unil)  

Tonxjgram.  Cmplx  Motton  (Unil)  (E)  . 

Tomogram.  Cmplx  Motton  (Bilat)  

Tomogram.  Cmplx  Motton  (Bilat)  (E) 

US.  Head 

US,  Pelvis 

US,  Kklney  (Unilat) 

US,  Bilat  Kidney 

US,  Bilat  Kidney  (Exam) 

US,  Pancreas  

US,  Spleen 

US.  Liver 

US.  Breast  (Bilat) 

US.  Superftoial  Lestorw  ..... 

US.  Knee  (Bilat) , 

US,  Knee  (Bilat)  (Exam) , 

US.  Abdominal  Aorta 

US,  lliacs  

US,  Renals 


Intemattonal  nrnli- 

tary  educatton 

and  training 

(IMET) 


104 

104 

104 
55 
32 
53 
32 
80 
45 
36 
70 
44 

128 
49 
79 

128 
49 
79 

126 
47 
79 

128 
49 
79 
48 
55 
55 
55 
64 
32 
32 
55 
60 
35 
45 
45 
45 
48 
58 
42 
58 
42 
65 
43 
33 
58 
42 
58 
54 
42 

108 
83 

125 

100 
37 
35 
41 
58 
32 
43 
43 
43 
51 
37 
62 
33 
43 
37 
41 


Interagency 
ottier  Federal 
agency  spon- 
sored patients 


208 

208 

208 

109 

64 

105 

64 

160 

89 

72 

140 

88 

256 

98 

158 

256 

98 

158 

252 

94 

158 

256 

98 

158 

96 

109 

109 

109 

128 

64 

64 

109 

120 

70 

89 

89 

89 

95 

116 

84 

116 

84 

130 

85 

65 

116 

84 

116 

108 

84 

216 

166 

250 

200 

74 

69 

82 

115 

64 

85 

85 

85 

192 

74 

123 

66 

85 

74 

82 


Other 


221 

221 

221 

116 

67 

111 

67 

170 

95 

76 

149 

94 

272 

104 

168 

272 

104 

168 

268 

100 

168 

272 

104 

168 

102 

116 

116 

116 

135 

67 

68 

116 

128 

74 

95 

95 

95 

101 

124 

88 

124 

88 

138 

90 

69 

124 

88 

124 

115 

88 

230 

177 

265 

212 

79 

73 

87 

122 

68 

90 

90 

90 

106 

79 

131 

71 

90 

79 

87 
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5  9 


ISS 


4520 

4521 

4522 

4540 

4560 

4563 

4580 

4600 

4620 

4640 

4660 

4662 

4700 

4702 

4720 

4722 

4726 

4728 

4729 

4731 

4996 

5000 

5001 

5003 

5004 

5006 

5007 

5020 

5021 

5023 

5024 

5025 

5026 

5027 

5028 

5040 

5041 

5043 

5044 

5045 

5046 

5047 

5048 

5080 

5081 

5083 

5084 

5086 

5087 

5088 

5100 

5101 

5103 

5104 

5106 

5107 

5108. 

5^20 

5121 

5123 

5124 

5125 

5126 

5127 

5128 

5140 

5141 

5143 

5144 


Seivice  p  ovkted 


US,  Abdomen  (Complete) 

US.  Abdomen  (Complete)  (Exam) 
US,  Abdomen  (Complete)  (Read) 

US,  Testicular 

US,  Gall  Bladder „ 

US,  Biliary  Ducts  

US,  Pelvis ™ 

US,  OB  :.... 

US,  Gestational  Age 

US,  Fetal  Evaluation 

US,  Amniocentesis  

US,  Amniocentesis  (Read) 

US,  Dynamic  Mass  Study  

US,  Dynamic  Mass  Study  (Read) 

US,  Cyst  Aspiration  

US,  Cyst  Aspiration  (Read) 

US,  Thoracenthesis 

US,  Thoracenthesis  (Read) 

US,  Biopsy 

US,  Biopsy  (Read) 

US,  Other .". 

CT,  Head/Brain  (W/O  Contrast)  ... 
CT,  Head/Brain  (W/O  Contrast)  (E 

CT,  Head/Brain  (W/Contrast)  

CT,  Head/Brain  (W/Contrast)  (Ex) 
CT.  Head/Brain  (W  W/O  Contrast) 
CT,  Head/Brain  (W  W/O  Contrast) 
CT,  Post  Fossa  (W/O  Contrast)  ... 
CT,  Post  Fossa  (W/O  Contrast)  (E 

CT,  Post  Fossa  (W/Contrast)  

CT,  Post  Fossa  (W/Contrast)  (Ex) 
CT,  Post  Fossa  (W/Contrast)  (Re) 
CT,  Post  Fossa  (W/Wo  Contrast) 
CT,  Post  Fossa  (W/Wo  Contrast)  { 
CT,  Post  Fossa  (W/Wo  Contrast)  f 

CT,  Sella  Wo/Contrast 

CT,  Sella  Wo/Contrast  (Exam) 

CT.  Sella  W/Contrast 

CT,  Sella  W/Contrast  (Exam) 

CT,  Sella  W/Contrast  (Read)  

CT.  Sella  Wo/W  Contrast 

CT.  Sella  Wo/W  Contrast  (Exam) 
CT.  Sella  Wo/W  Contrast  (Read)  . 

CT,  Orbits  Wo/Contrast 

CT,  Orbits  Wo/Contrast  (Exam)  ... 

CT,  Orbits  W/Contrast 

CT,  Orbits  W/Contrast  (Exam)  

CT.  Orbits  Wo/W  Contrast  : 

CT,  Orbits  Wo/W  Contrast  (Exam) 
CT.  Orbits  Wc/W  Contrast  (Read) 

CT.  Sinus  Wo/  Contrast  

CT.  Sinus  Wo/Contrast  (Exam) .... 

CT.  Sinus  W/Contrast 

CT.  Sinus  W/Contrast  (Exam) 

CT,  Sinus  Wo/W  Contrast 

CT.  Sinus  Wo/W  Contrast  (Exam) 
CT,  Sinus  Wo/W  Contrast  (Read) 

CT.  lAMS/IACS  Wo/Contrast  

CT.  lAMS/IACS  Wo/Contrast  (Exa*) 
CT.  lAMS/IACS  W/Contrast  .... 
CT.  lAMS/IACS  W/Contrast  (Exam 
CT.  lAMS/IACS  W/Contrast  (Read 
CT.  lAMS/IACS  Wo/W  Contrast 
CT.  lAMS/IACS  Wo/W  Contrast  (E 
CT.  lAMS/IACS  Wo/W  Contrast  (I 

CT.  Facial  Wo/Contrast 

CT,  Facial  Wo/Contrast  (Exam)  . 

CT,  Facial  W/Contrast 

CT,  Facial  W/Contrast  (Exam)  .... 
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International  mili- 
tary education 
and  training 
(liMET) 


93 
SO 
43 
33 
43 
43 
36 
48 
38 
42 
61 
43 

124 

105 
84 
65 
56 
38 
83 
65 
35 
83 
63 

102 
76 

166 
95 
93 
63 

106 
76 
32 

129 
95 
34 
93 
63 

108 
76 
32 

129 
95 
34 
93 
63 
93 
63 

129 
95 
34 
90 
63 

106 
76 

128 
95 
33 
93 
63 

108 
76 
32 

129 
95 
34 
90 
63 

106 
76 


Interagency 
other  Federal 
agency  spon- 
sored patients 


186 

100 

85 

86 

86 

86 

89 

96 

75 

84 

122 

86 

247 

210 

167 

130 

112 

75 

166 

130 

69 

166 

126 

204 

152 

332 

190 

186 

126 

216 

152 

64 

257 

190 

68 

186 

126 

216 

152 

64 

257 

190 

68 

186 

126 

186 

126 

257 

190 

68 

179 
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212 

152 

256 

190 

66 

186 

126 

216 

152 

64 

257 

190 

68 

179 

126 

212 

152 


Other 


196 
106 

90 

71 

90 

90 

73 
102 

79 

88 
129 

90 
262 
223 
177 
137 
119 

79 
176 
139 

73 
176 
135 
217 
161 
352 
202 
197 
134 
230 
161 

68 
273 
202 

72 
196 
134 
228 
161 
'69 
273 
202 

73 
197 
134 
197 
134 
273 
202 

73 
190 
134 
225 
161 
272 
201 

70 
196 
134 
230 
161 

68 
274 
202 

72 
190 
134 
225 
161 
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Resource  based 

relative  value 

scale 


5146 

5147 

5148 

5160 

5161 

5163 

5164 

5166 

5167 

5170 

5171 

5173 

5174 

5175 

5176 

5177 

5178 

5200 

5201 

5202 

5300 

5301 

5302 

5303 

5304 

5305 

5400 

5401 

5403 

5404 

5406 

5407 

5420 

5421 

5423 

5424 

5426 

5427 

5440 

5441 

5443 

5444 

5446 

5447 

5463 

5464 

5500 

5501 

5503 

5504 

5506 

5507 

5508 

5523 

5524 

5525 

5540 

5541 

5543 

5544 

5546 

5547 

5548 

5560 

5561 

5563 

5564 

5566 

5567 


Service  provided 


CT,  Facial  W/Wo  Contrast  

CT,  Facial  W/Wo  Contrast  (Exam) ... 
CT,  Facial  W/Wo  Contrast  (Read)  ... 

CT,  Coronals  Wo/Contrast  

CT,  Coronals  Wo/Contrast  (Exam)  „ 

CT,  Coronals  W/Contrast , 

CT,  Coronals  W/Contrast  (Exam)  .... 

CT,  Coronals  Wo/W  Contrast 

CT,  Coronals  Wo/W  Contrast  (Ex) ... 

CT,  Temporals  Wo/Contrast 

CT,  Temporals  Wo/Contrast  (Exam) . 

CT,  Temporals  W/Contrast 

CT,  Temporals  W/Contrast  (Exam)  ... 
CT,  Temfjorals  W/Contrast  (Read)  .. 

CT,  Temporals  Wo/W  Contrast , 

CT,  Temporals  Wo/W  Contrast  (E)  ... 
CT,  Temporals  Wo/W  Contrast  (R)  ... 

CT,  Brain  Biopsy  

CT,  Brain  Biopsy  (Exam) 

CT,  Brain  Biopsy  (Read)  

CT,  Chest  

CT,  Chest  (Exam) 

CT,  Chest  (Read) 

CT,  Chest  Biopsy  

CT.  Chest  Biopsy  (Exam) 

CT,  Chest  Biopsy  (Read)  

CT,  C-Spine  Wo/Contrast 

CT,  C-Spine  Wo/Contrast  (Exam)  ..... 

CT,  C-Spine  W/Contrast 

CT,  C-Spine  W/Contrast  (Exam) 

CT,  C-Spine  WoAW  Contrast 

CT,  C-Spine  Wo/W  Contrast  (Exam) 

CT,  T-Spine  Wo^Contrast 

CT.  T-Spine  Wo/Contrast  (Exam)  

CT,  T-Spine  W/Contrast 

CT,  T-Spine  W/Contrast  (Exam)  

CT,  T-Spine  Wo/W  Contrast  

CT,  T-Spine  Wo/W  Contrast  (Exam) . 

CT.  L-Spine  Wo/Contrast 

CT.  L-Spine  Wo/Contrast  (Exam)  

CT,  L-Spine  W/Contrast  

CT.  L-Spine  W/Contrast  (Exam)  

CT.  L-Spine  Wo/W  Contrast 

CT,  L-Spine  Wo/W  Cntrst  (E) 

CT,  Spinal  Stenosis 

CT.  Spinal  Stenosis  (Exam) 

CT.  Routine  ASp  Wo/Contrast 

CT.  Routine  ABD  Wo/Cntrst  (E) 

CT,  Routine  ABD  W/Contrast 

CT.  Routine  ABD  W/Cntrst  (E) 

CT,  Routine  ABO  Wo/W  Contrast 

CT.  Routine  ABD  Wo/W  Cntrst  (E)  ... 
CT.  Routine  ABD  Wo/W  Cntrst  (R) ... 

CT,  Invasive  Procedure 

CT.  Invasive  Procedure  (Exam) 

CT,  Invasive  Procedure  (Read) 

CT,  Liver  W/O  Contrast 

CT,  Liver  W/O  Contrast  (Exam) 

CT,  Liver  W  Contrast „ 

CT,  Liver  W  Contrast  (Exam) 

CT,  Liver  Wo/W  Contrast 

CT,  Liver  Wo/W  Contrast  (Exam) 

CT,  Liver  Wo/W  Contrast  (Read)  . 

CT,  Pancreas  Wo/Contrast 

CT,  Pancreas  Wo/Contrast  (Exam) .... 

CT,  Pancreas  Wo/Contrast  

CT,  Pancreas  Wo/Contrast  (Exam) .... 

CT,  Pancreas  Wo/Contrast 

CT,  Pancreas  Wo/Contrast  (Ex) 


International  mili- 
tary education 
and  training 
(IMET) 


128 

95 

33 

83 

63 
102 

76 
125 

95 

93 

63 
106 

76 

32 
129 

95 

34 
129 

95 

34 
151 
119 

32 
151 
119 

32 
106 

79 
165 

95 
148 
119 
106 

79 
123 

95 
148 
119 
106 

79 
123 

95 
148 
119 
123 

95 
103 

76 
121 

92 
147 
114 

33 
187 
111 

77 
103 

76 
121 

92 
147 
114 

33 
103 

76 
121 

92 
147 
114 


Interagency 
other  Federal 
agency  spon- 
sored patients 


256 
190 

66 
166 
126 
204 
152 
249 
190 
186 
126 
212 
152 

64 
257 
190 

68 
257 
190 

68 
301 
237 

64 
301 
237 

64 
212 
158 
329 
190 
296 
237 
212 
158 
246 
190 
296 
237 
212 
158 
246 
190 
296 
237 
246 
190 
206 
152 
242 
183 
293 
227 

66 
373 
221 
153 
206 
152 
242 
183 
293 
227 

66 
206 
152 
242 
183 
293 
227 


Other 


273 
202 

70 
176 
134 
217 
160 
264 
201 
197 
135 
225 
161 

89 
273 
202 

72 
273 
202 

72 
321 
252 

68 
320 
252 

68 
224 
168 
348 
202 
315 
252 
225 
169 
261 
202 
314 
252 
225 
168 
262 
202 
314 
252 
261 
202 
218 
161 
256 
194 
312 
241 

70 
397 
235 
162 
219 
161 
257 
194 
312 
241 

70 
219 
161 
257 
193 
311 
240 
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ISS 


5568 
5580 

5581 
5583 
5584 
5586 
5587 
5588 
5600 
5601 
5603 
5604 
5606 
5607 
5608 
5700 
5701 
5703 
5704 
5706 
5707 
5720 
5721 
5800 
5820 
5840 
5996 
5997 
5998 
6009 
6012 
6018 
6021 
6024 
6027 
6028 
6030 
6031 
6033 
6034 
6036 
6039 
6040 
6042 
6043 
6048 
6054 
6055 
6057 
6058 
6060 
6061 
6063 
6064 
6066 
6067 
6068 
6070 
6072 
6073 
6075 
607B 
6078 
6081 
6082 
6084 
6086 
6087 
6088 
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Service  pfMided 


CT,  Panaeas  WQ/Car*ast  (RE) 

CT.  Kidrwy  Wo/Ctontiast 

CT.  Kidney  Wo/Contiast  (Exam) ... 

CT,  Kidney  W/Contrast 

CT,  Kidney  W/Contrast  (Exam) 

CT,  Kidney  Wo/W  Conbast 

CT,  Kidney  Wo/W  Contrast  (Exam 
CT,  Kidney  Wo/W  Contrast  (Read) 

CT,  Pelvis  Wo/Contrast 

CT,  Pelvis  Wo/Contrast  (Exam)  ... 

CT,  Pelvis  W/Contrast 

CT,  Pelvis  W/Contrast  (Exam)  

CT,  Pelvis  Wo/W  Contrast 

CT.  Pelvis  Wo/W  Contrast  (Exam) 
CT,  Pelvis  Wo/W  Contrast  (Read) 

CT,  Extremity  Wo/Contrast 

CT,  Extr«nity  Wo/Contoast  (Exam) 
CT,  Extremity  W/Contraat 
CT,  Extremity  W/Contrast  (Exam)  . 
CT,  Extremity  Wo/W  Contrast 
CT,  Extremity  Wo/W  Confrast  (E)  , 

CT,  OrttK)  Bone  Study 

CT,  Ortho  Bone  Study  (Exam)  . 

CT,  Reconstruction  ...._„ 

CT,  Review 

CT,  Therapy  Planning  ~. 

CT.  Ottier .. 

CT,  Other  (Exam) .. 

CT,  Other  (Read) 

Thyroid  Scn/Upt.  Single  Oet 

Thy  Scn/Upt,  Mult  Det 

Thyroid  Image  W/Flow 

Thy  Metascan:  Ltd  Area 

Parathyroid  „ 

Thy  Metascan:  Mult  Areas  

Thy  Metascan:  Mutt  Areas  (E)  . 

Thy  Metascan:  Whole  Body  

Thy  Metascan:  Whole  Body  (E) 

Adrenal  Image:  Cortical 

Adrenal  Image:  Cortical  (E) 

Bone  Marrow  Image:  Ltd  Area 
Bone  Marrow  Image: 
Bone  Marrow  Image: 
Bone  Marrow  Image: 
Borte  Marrow  Image 
Plasma  Volume  Mult  Sample 

Red  Cell  Vol  Mult  Sample 

Red  Cell  Vol  Mult  San^ie  (E)  . 
WB  Vol:  W/Plasma  &  RBC  Vol 
WB  Vol:  W/Plasnfta  &  RBC  Vol  (E) 
Red  Cell  Sunnval  Study  .... 
Red  Cell  Sun/ival  Study  (E) 
RBC  Surv:  W/Spleen  &  Hep 
RBC  Sunr:  W/Spleen  &  Hep  Seq 
RBC  Spleen  &  Hepatic  Sequest  . 
RBC  Spleen  &  Pepatic  Seq  (E)  .. 

Ptasirn  Iron  Disappearance 

Plaains  Iron  Disapp  (E) 

Iron  Oial  Atjsorption 

Iron  Oral  Absorption  (E) 

Iron  Red  Cell  Utilization ... 

Iron  Red  Cell  Util  (E) 

Splssn  Imaging  Only  .._ 

Spleen  Imaging  Only:  W/Row  ._.. 
Spiean  Imaging  Only:  W/Flow  (E) 

PlBMel  Survival „.. 

Plolslst  Sunnval  (E) 

WBC  Localization:  LTD 

wee  Localization:  LTD  (E) 


Mutti  Area 
Mutb  Area 
Whole  Body 
Whole  Body 


(E 


Sequ  st 
C) 


;> 


International  mili- 
tary education 
and  training 
(IMET) 


33 

103 

76 

121 

92 

147 

114 

33 

103 

7» 

121 

92 

147 

114 

33 

92 

66 

106 

79 

128 

100 

45 

40 

142 

71 

142 

154 

83 

71 

40 

43 

40 

47 

43 

65 

45 

88 

66 

83 

66 

38 

56 

38 

68 

49 

36 

43 

36 

66 

66 

49 

35 

74 

59 

62 

48 

52 

44 

49 

38 

74 

64 

38 

46 

36 

103 

88 

60 

41 


Interagency 
other  Federal 
agency  sporv 
sored  patients 


66 

206 

152 

242 

183 

293 

227 

66 

206 

152 

242 

183 

293 

227 

66 

183 

132 

212 

158 

255 

199 

90 

79 

283 

142 

283 

308 

166 

142 

80 

86 

80 

93 

86 

130 

90 

175 

130 

166 

130 

75 

112 

76 

136 

96 

72 

86 

70 

132 

112 

96 

69 

147 

118 

123 

96 

10? 

88 

98 

78 

147 

128 

75 

92 

70 

206 

177 

119 

82 


Other 


70 

220 

161 

257 

195 

311 

241 

70 

219 

161 

257 

195 

311 

241 

70 

194 

140 

224 

168 

270 

211 

97 

84 

300 

152 

300 

327 

176 

151 

85 

91 

86 

99 

91 

138 

96 

186 

137 

176 

137 

80 

120 

-81 

143 

105 

76 

90 

74 

140 

119 

104 

74 

156 

125 

131 

101 

109 

92 

104 

82 

156 

137 

80 

98 

75 

219 

188 

126 

87 


Resource  based 

relative  value 

scale 


6090 

6091 

6093 

6094 

6096 

6099 

6100 

6102 

6103 

6105 

6106 

6108 

6109 

6111 

6112 

6114 

6115 

6117 

6118 

6120 

6123 

6124 

6126 

6127 

6129 

6130 

6132 

6133 

6135 

6136 

6138 

6139 

6147 

6150 

6151 

6153 

6154 

6156 

6157 

6159 

6160 

6162 

6163 

6165 

6168 

6169 

6171 

6172 

6177 

6178 

6180 

6181 

6189 

6190 

6192 

6193 

6195 

6196 

6201 

6204 

6205 

6207 

6210 

6211 

6213 

6214 

6216 

6217 

6219 


Service  provided 


WBC  Localization:  Whote  Body  

WBC  Localization:  Whote  Body  (E) 

Red  Nuclide  Lymphangiogram 

Rad  Nuclide  Lymphangiogram  (E)  . 

Liver  Imaging:  Static 

Liver  Imaging:  W/Flow 

Liver  Imaging:  W/Flow  (E) 

Liver  Imaging:  Sped 

Liver  Imaging:  Sped  (E) 

Uver/Spleen  Imaging:  Static 

Liver/Spleen  Imag:  Static  (E)  

Liver/Spleen  Imaging:  Flow 

Liver/Sisleen  Imaging:  Flow  (E) , 

Liver  FXN:  W/Hepbil  Agent/Dyn 

Liver  FXN:  W/Hepbtl  Agnt/Dyn  (E)  .. 

Hepatobiliary:  Duct  &  GB  

Hepatobiliary:  Duct  &  GB  (E)  

Liver-Lung  Imaging 

Liver-Lung  Imaging  (E) 

Salivary  Gland:  Static  Only  .., 

Sakvary  Gland:  Dynamic 

Salivary  Gland:  Dynamic  (E)  ■. 

Salivary  Gland:  Function  

Salivary  Gland:  Function  (E)  

Esophageal  Motility  

Esophageal  Motility  (E)  

Gastric  Mucosa  Imaging 

Gastric  Mucosa  Imaging  (E) 

Gastroesophageal  Study 

Gastroesophageal  Study  (E) 

Gastric  Emptying  Study 

Gastric  Emptying  Study  (E) 

Schillings  Stage  1  &  2  (Dicopac)  .... 

Gl  ASP  Blood  Loss  Loc  

Gl  ASP  Blood  Loss  Loc  (E)  

Acute  Gl  Blood  Loss  Imaging  

Acute  Gl  Blood  Loss  Imaging  (E)  ... 

Gl  Blood  Loss:  Stool  Count 

Gl  Blood  Loss:  Stool  Count  \E) 

Bowel  Imag  (EOT  Meckels) 

Bowel  Imag  (EOT  Meckels)  (E) 

Perit-Venous  Shunt  (Leveen)  

Perit-Venous  Shunt  (Leveen)  (E)  .... 

Bone  Imaging:  LTD  Area 

Bone  Imaging:  Multl  Area 

Bone  Imaging:  Multl  Area  (E) 

Bone  Imaging:  Whole  Body 

Bone  Imaging:  Whole  Body  (E) 

Bone,  3  Phase 

Bone,  3  Phase  (E) 

Bone  Sped 

Bone  Spect  (E)  „ „. 

Joint  Imaging,  Ltd  Area  

Joint  Imaging,  Ltd  Area  (E)  

Joint  Imaging,  Multi  Area 

Joint  Imaging,  Mutti  Area  (E) 

Card  Blood  Pool,  FXN  Imag 

Card  Blood  Pool,  FXN  Imag  (E) 

Cardiac  Shunt  Detection  

Cardiac  Flow  (Angiocard) 

Cardiac  Flow  (Angiocard)  (E) 

Vascular  Flow  (Venography) 

VEN  Thromtwsis  (FibrirK)gen) 

VEN  Thrombosis  (Fibrinogen)  (E)  ... 

Rad  Nuc  Venogram:  Unilat 

Rad  Nuc  Venogram:  Unilat  (E) 

Rad  Nuc  Venogram:  Biiat 

Rad  Nuc  Venogram:  Bilat  (E) ... 
Myocard  Perf/Oual  Rest 


Inlerrtational  mili- 
tary education 
arxJ  training 
(IMET) 


138 
118 
65 
49 
39 
47 
35 
88 
71 
47 
35 
55 
42 
57 
45 
64 
44 
60 
48 
37 
50 
38 
54 
43 
52 
35 
65 
49 
67 
51 
68 
50 
34 
55 
39 
82 
59 
48 
39 
53 
37 
58 
33 
45 
63 
44 
70 
52 
78 
58 
95 
71 
46 
34 
61 
43 
43 
33 
45 
55 
44 
34 
65 
48 
50 
32 
69 
48 
49 


Interagency 
other  Federal 
agency  spon- 
sored patients 


276 

235 

130 

98 

78 

94 

70 

176 

142 

94 

70 

110 

84 

113 

90 

128 

88 

120 

96 

74 

100 

76 

108 

86 

104 

70 

130 

98 

134 

102 

136 

99 

68 

110 

78 

163 

118 

96 

78 

106 

74 

115 

66 

89 

126 

88 

140 

103 

156 

115 

190 

142 

92 

68 

122 

86 

86 

65 

90 

110 

88 

68 

130 

96 

100 

64 

138 

96 

98 


Other 


293 
249 
130 
104 
83 

too 

74 

186 
151 
100 

75 
117 

89 
120 

95 
135 

94 
128 
102 

79 
107 

81 
114 

90 
110 

74 
139 
104 
142 
109 
144 
105 

72 
117 

82 
173 
125 
102 

83 
112 

78 
122 

71 

95 
134 

94 
149 
110 
166 
122 
202 
151 

98 

72 
129 

92 

92 

69 

96 
117 

93 

72 
138 
102 
106 

68 
147 
102 
103 
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Resource  based 

retatrve  value 

scale 


5  9 


ISS 


6222 

6223 

6225 

6226 

6228 

6229 

6231  

6232 

6234 

6235 

6236 

6237 

6238 

6240 

6241  

6243 

6244 

6246  ..':..... 

6247  

6249 

^50 „ 

6252 

6253 

6255 

6256 

6258 „ 

6261  ........ 

6262 

6264  

6265 

6267 

6268 

6273 

6274  

6276 

6277  

6279 

6280  

6282 ... 

6283 

6286 

6286  

6288  Z 

6289 

6291  

6292 

6294  

6297  , 

6298  

6300  ..-;.... 

6301  

6303 

6304  

6306  

6309  

6310 

6312 

6313 

6315 

6316  . 

6318 

6319 

3321  

6322  

6324  

6325 

6327 

6328 


Servic )  provided 


(E) 


Myoc  Perf/Qual,  RE&EX/Pham 
Myoc  Ped/Qual.  RE&EXyPham 
Myocard  Perl/Quant  Rest 
Myocard  Perf/Quant  Rest  (E) .. 
Yoc  Perf/Quant  RE&EX/Ptiarm 
Myoc  Peri/Quant  RE&EX/Pha4  (E) 
Myocard  Perf/Spect  Rest 
Myocard  Perf/Spect  Rest  (E)  ., 
Myoc  Perf/Spect  RE&EX/Pharr  i 
Myoc  Perf/Spect  RE&EX/Ptiarr  i  (E) 
Myoc  Perl/Spect  RE&EX/Phanf  (R) 
Myocard  Imfarct  IMG:  Qual 
Myocard  Imfarct  IMG:  Qual  (E) 
Myocard  Imfarct  IMG:  Quant 
Myocard  Imfarct  IMG:  Quant  (E ) 
Myoc  Infarct  IMG:  W/lSt  Pass 
Myoc  Infarct  IMG:  W/lSt  Pass 

Myoc  Infarct  Img:  Sped  

Myco  Infarct  Img:  Sped  (E)  ... 

Cardiac  Output  

Cardiac  Outjxit  (E)  

Gated  Rest:  Wall  MTN&EF  .... 
Gated  Rest:  Wall  MTN&EF  (E) 
Gated  Rest:  Wall  MTN&REG 
Gated  Rest:  Wall  MTN&REG 
Gid  Rest:  Wall  MTN,  REG  EF. 
Gtd  Rest:  Wall  MTN.  REG  EF. 
Gated  Ex/Phrm:  Quan,  Wall  M' 
Gated  Ex/Phrm:  Quan.  Wall  M 
Gtd  Rst,  Ex/Phrm:  Wall  MTN 
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E) 


(E)  ... 

\N  

W(E) 
N  ....... 

N  (E)  . 
iF  


(E) 


E) 


E) 

W 

W(E) 


Gtd  Rst.  Ex/Phrm:  Wall  MTN  E  F  (E) 
GW  Rst.  Ex/Phrm:  Wm,  EF.  V\ 
Gtd  Rst,  Ex/Phrm:  Wm.  EF.  V\ 

1st  Pass.  Wall  MTN&EF 

1st  Pass.  Wall  MTN&EF  (E) ... 
1st  Pass,  Wall  MTN.  EF.  WD 
1st  Pass,  Wall  MTN,  EF.  WD 
1st  Pass,  Ex/Pharm,  Wl  MTN 
1st  Pass.  Ex/Pharm,  Wl  MTN  ^) 
1st  Pass,  Ex/Ph.  Wl  MTN.  W 
1st  Pass.  Ex/Ph,  Wl  MTN.  W 
1st  Pass,  Ex/Ph,  Wl  MTN.  EF 
1st  Pass,  Ex/Ph,  Wl  MTN.  EF. 
1st  Pass.  Rest.  Ser.  Any  ComI 
1st  Pass.  Rest  Ser.  Any  Comb|(E) 

Lung  Pert.  Particulate 

Lung  Perf.  Particulate  (E) 

Lung  Perf,  Gaseous  :. 

Lung  Perf:  Gas  WA/NT.  EQ.  Vt/O 
Lung  Perf:  Gas  W/VNT.  EQ.  vf/0  (E) 
Lung  Perf:  Part.  VNT.  Ibr  .... 
Lung  Perf:  Part,  VNT.  Ibr  (E) 

V/Q  Part,  Full  Study  

V/Q  Part.  Full  Study  (E)  

Pulm  Aerosol,  iview 

Pulm  Aerosol,  Mutt  View  

Pulm  Aerosol,  Mutt  View  (E)  . 

Pulm  Vent,  Ibr,  Iview  

Pdim  Vent,  Ibr.  Iview  (E)  .. 
Pulm  Vent.  W/1br,"EQ.  W/0, 
Pulm  Vent.  W/1br,  EQ.  W/0.  iv  (E) 
Pul  Ven.  W/lbr.  EQ.  W/0.  Mu  1  V 
PuJ  Ven.  W/lbr.  Eq.  W/0.  Mul 

Brain,  Ltd,  Static  Only  

Brain,  Ltd,  Static  Only  (E)  .. 

Brain.  Flow  &  Scan.  Ltd  

Brain  Flow  &  Scan.  Ltd  (E) 
Brain  Complete.  Static  Only 
Brain  Complete.  Static  Only  (( ) 


i/iew 


V(E) 


Interrtational  mili- 
tary education 
and  training 
(IMET) 


86 
57 

62 

40 

101 

71 

111 

85 

176 

143 

34 

48 

32 

55 

38 

63 

44 

85 

63 

55 

45 

85 

63 

89 

66 

97 

73 

142 

114 

147 

120 

160 

131 

86 

63 

97 

73 

142 

114 

147 

120 

160 

131 

63 

42 

59 

41 

45 

67 

45 

62 

39 

93 

68 

40 

45 

34 

44 

35 

53 

42 

71 

60 

45 

35 

53 

41 

54 

41 


interagency 
other  Federal 
agency  spon- 
sored patients 


172 

114 

123 

80 

202 

142 

221 

170 

352 

285 

68 

96 

64 

110 

76 

126 

88 

169 

126 

110 

89 

170 

.126 

178 

132 

193 

146 

283 

227 

294 

239 

319 

261 

172 

126 

193 

146 

283 

227 

294 

239 

319 

261 

125 

84 

118 

82 

90 

133 

90 

123 

»>  78 

186 

136 

80 

90 

68 

88 

69 

106 

84 

142 

120 

90 

70 

106 

82 

108 

82 


Other 


182 

121 
131 

86 
215 
151 
235 
181 
374 
302 

72 
102 

67 
117 

80 
133 

94 
179 
134 
117 

95 
180 
134 
189 
140 
205 
155 
300 
241 
312 
254 
338 
277 
183 
134 
205 
155 
300 
241 
312 
254 
338 
277 
.132 

88 
125 

87 

95 
141 

96 
131 

82 
198 
144 

86 

96 

72 

93 

73 
113 

88 
150 
127 

95 

74 
113 

87 
114 

87 


Resource  t>ased 

relative  value 

scale 


6330 
6331 
6333 
6334 
6339 
6340 
6342 
6343 
6345 
6348 
6349 
6351 
6352 
6354 
6355 
6357 
6358 
6360 
6363 
6364 
6366 
6367 
6369 
6370 
6372 
6373 
6375 
6376 
6384 
6385 
6387 
6388 
6396 
6397 
6400 
6402 
6403 
6405 
6406 
6408 
6409 
6411 
6412 
6414 
6415 
6417 
6418 
6423 
6424 
6226 
6427 
6426 
6429 
6432 
6433 
6434 
6435 
6436 
6437 
6438 
6439 
6440 
6441 
6442 
6444 
6445 
6446 
6447 
6448 


Service  provided 


Brain  Flow  &  Scan.  Complete 

Brain  Flow  &  Scan.  Complete  (E) 

Brain  Sped  Complete  

Brain  Sped  Complete  (E)  

Cerebral  Blood  Flow „ 

Cerebral  Blood  Flow  (E) 

CSF  Flow.  W/0  Intro.  Cistemo  

CST  Flow.  W/0  Intro.  Cisterno  (E)  .... 

CSF  Flow  Ventriculography , 

CSF  Flow  Shunt  Eval 

CSF  Flow  Shunt  Eval  (E)  

CSF  ^eak  Detection  &  Localize  

CSF  Leak  Detection  &  Localize  (E)  ... 

CSF  Flow  Sped  „ 

CSF  Flow  Sped  (E)  ... 

RadkxHJd  ID  of  Eye  Tumor „. 

RadtonucI  ID  of  Eye  Tumor  (E) 

Dacrocystography 

Renal  Static  Only .• , 

Renal  Static  Only  (E) 

Renal  W/Flow 

Renal  W/Flow  (E)  

Renal  W/Fund  (EG  IM  Reno) 

Renal  W/Fund  (EG  IM  Reno)  (E) 

Renal  W/Flow  &  Fund 

Renal  W/Flow  &  Fund  (E)  

Renal  Sped „. „..., 

Renal  Sped  (E) 

Renal  Fund  W/Pharm  Interv 

Renal  Fund  W/Phamn  Inten/  (E) 

Renal  Transplant  Eval ., 

Rertal  Transplant  Eval  (E) , 

Testicular  Imaging  

Testicular  Imaging  (E)  

Testicular  Imaging  W/Ftow  (E) 

Tumor  Localization,  Ltd 

Tumor  Localization.  Ltd  (E) 

Tumor  Localization  MuK  Area  , , 

Tumor  Localization  Mult  Area  (E) 

Tumor  Local  Whole  Body 

Tumor  Local  Whole  Body  (E) 

Tumor  Localization  Sped 

Tumor  Localization  Sped  (E) 

Gallium  Study.  Ltd 

Gallium  Study.  Ltd  (Exam)  

Galium  Study  Whole  Body  

Gallium  Study  Whole  Body  (E)  

Auto  Data  InterdisodOMin , 

Auto  Data  InterdisoSOMin  (E) 

TX  Hyperthy.  Init  W/Eval 

TX  Hyperthy.  Init  W/Eval  (E) 

TX  Hyperthy.  Init  W/Eval  (R) 

TX  Hyperthy.  Subsea  Ea  Visit 

Thy  Suppress,  Euthy  (Card  D) 

Thy  Suppress.  Euthy  (Card  D)  (E) 

Thy  Sujjjxess.  Euthy  (Card  D)  (R) 

Thyroid  CA  Ablation  

Thyroid  CA  Ablation  (Exam) 

Thyroid  CA  Ablation  (Read)  

RN  Metastases  of  Thy  CA  

RN  Metastases  of  Thy  CA  (E)  

RN  Metastases  of  Thy  CA  (R)  

TX  For  Polycy  Vera.  Q/TX 

TX  For  Polycy  Vera.  QfTX  (E)  

TX  Intracavitary  Colloid 

TX  Irtracavitary  Colloid  (E)  

TX  lr*acavjtary  Colloid  (R) 

Non  Thy.  Non  Hemat  {Bone  Met)  

Non  Thy,  Non  Hemat  (Bone  Met)  (E) 


International  mili- 
tary education 
and  training 
(IMET) 


62 
47 
106 
79 
56 
47 
77 
61 
45 
55 
41 
70 
56 
92 
71 
73 
60 
38 
47 
37 
55 
43 
65 
48 
76 
54 
87 
71 
56 
36 
71 
48 
48 
32 
39 
56 
41 
69 
51 
87 
68 
84 
83 
57 
41 
87 
67 
34 
32 
73 
32 
42 
40 
74 
32 
42 
80 
32 
48 
90 
32 
59 
63 
32 
78 
32 
46 
78 
32 


Interagency 
otf>er  Federal 
agerKy  sporv 
sored  patients 


123 

93 

216 

158 

112 

93 

153 

122 

90 

110 

82 

140 

112 

184 

142 

146 

120 

76 

94 

74 

109 

86 

130 

96 

152 

108 

173 

142 

112 

72 

142 

96 

95 

64 

78 

112 

82 

138 

102 

174 

136 

167 

165 

114 

82 

173 

133 

68 

64 

146 

64 

84 

80 

147 

64 

84 

160 

64 

96 

180 

64 

118 

125 

64 

156 

64 

92 

155 

64 


Other 


131 

99 
229 
168 
119 

99 
163 
129 

95 
117 

87 
149 
118 
195 
151 
155 
127 

81 
100 

78 
116 

91 
T38 
102 
161 
115 
184 
151 
119 

76 
151 
102 
101 

68 

82 
IIP 

87 
147 
108 
185 
145 
178 
175 
121 

87 
184 
141 

72 

67 
155 

67 

88 

85 
156 

67 

89 
170 

67 
102 
191 

67 
125 
132 

67 
165 

67 

98 
164 

67 
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Resource  based 

relative  value 

scale 


5  9 


ISS 


6449  .. 
7000  .. 
7003  .. 
7006  .. 

7020  .. 

7021  .. 

7023  .. 

7024  .. 

7026  .. 

7027  .. 

7028  .. 
7043  .. 
7046  .. 
7060  .. 

7062  .. 

7063  ., 

7064  .. 
7080  ., 

7083  . 

7084  . 

7085  . 

7086  . 

7087  . 

7088  . 
7103  . 

7106  . 

7107  . 
7120  . 
7123  . 

7130  . 

7131  . 

7132  . 

7133  . 

7134  . 
7136  . 

7136  . 

7137  . 

7138  . 

7146  . 

7147  . 

7148  . 

7160  . 

7161  . 
'  7162  . 

7163  . 

7164  . 

7165  . 

7166  . 

7167  . 

7168  , 
7170 
7171 
7172 
7173 
7174 
7175 
7176 
7178 
7200 
7202 
7203 
7204 
7205 
7206 
7207 
7208 
7220 
7222 
7223 


Servio 


E) 


E) 


Non  Thy,  Non  Hemat  (Bone  Me|)  (R) 
Th  Rad  TX  Planning;  Simple 
Th  Rad  TX  Planning;  Intermed 
Th  Rad  TX  Planning;  (Complex 
Th  Rad  Simul-Aid  Fid  Set  SmpI 
Th  Rad  Simul-Aid  Fid  Set  Smpli  > 
Th  Rad  Simul-Aid  FkJ  Set  Med 
Th  Rad  Simul-Aid  Fid  Set  Med 
Th  Rad  Simul-Aid  FW  Set  Comjllx 
Th  Rad  Simul-Aid  Fkj  Set  Cplx( 
Th  Rad  Simul-Aid  Fid  Set  Cplxr  . 
Teletx,  Isodose  Plan;  Simple 
Teletx,  Isodose  Plan;  Intermed 
Teletx,  Isodose  Plan;  Complx  .1., 
Teletx,  Isodose  Plan;  Complx  (f  ea) 
Spec  Teletx  Port  PL,  Hemi/Tot 
Spec  Teletx  Port  PL,  Hemi/Tot 
Brachyth  Isodose  Calcui,  Smpk 
Brachyth  Isodose  Calcui,  Intern 
Brachyth  Isodose  Calcui,  Intere 
Brachyth  Isodose  Calcui,  Interr 
Brachyth  Isodose  Calcui,  Comp  e 
Brachyth  Isodose  Calcui,  Cmpli  e 
Brachyth  Isodose  Calcui,  Comp  xr  ..^.. 
TX  Devices,  Design  &  Constr,  Inter  .... 
TX  Devices,  Design  &  CofKtr,  domi  ... 
TX  Devices,  Design  &  Constr,  dmpex 

Cont  Rad  Phys  Cons  Sup  W/0^  

Special  Med  Rad  Physic  ConsiJ 

Weekly  Megavolt  TX  Manage  Slimp  .... 
WWy  Megavolt  TX  Manage  SmpI  (E)  .. 
Wkly  Megavolt  TX  Manage  Srrp  (R) .. 

Weekly  Megavolt  TX  Manage  li^e 

Wkly  Megavolt  TX  Manage  Inta  (E)  .... 
WWy  Megavolt  TX  Manage  Inta  (R)  .... 
Wkeely  Megavolt  TX  Manage  Gomp  .. 
Wkly  Megavolt  TX  Manage  Cplx  (E)  ... 
Wkly  Megavolt  TX  Manage  Cpljt  (R)  ... 
Spec  TC  Proc  (Tot/Hemibod/p4oS)  ... 
Spec  TC  Proc  (Tot/Hemibod/P4oS)  (E) 


provided 


(E) 


Spec  TC  Proc  (Tot/Hemilxxl/P 
Hyperthermia,  Ext  Gen,  Superf 
Hyperthermia,  Ext  Gen,  Superf 
Hyperthermia,  Ext  Gen,  Superf|(R) 
Hyperthermia,  Ext  Gen,  Deep 
Hyperthermia,  Ext  Gen,  Deep  tx) 
Hyperthermia,  Ext  Gen,  Deep  J^e) 
Hyperthermia,  Interstit  Prot)e 
Hyperthermia,  Interstit  Probe  (|x) 
Hyperthermia,  Interstit  Probe  (^e) 
Hyperthermia,  Interstit  Pro>5  . 
Hyperthermia,  Interstit  Pro>5E 
Hyperthermia,  Interstit  Pro>5R 
Hypertherm  Gen  By  Intracav  Pjo 
Hypertherm  Gen  By  Intracav  P  e 
Hypertherm  Gen  By  Intracav  P  r 
Infusion/Instill  Radioelem  Sol  . 
Infusion/Instill  Radioele  Soir  ... 
Intracav  Radioele  AppI  Simple 
Intracav  Radioele  AppI  Simp  (II) 
Intracav  Radk>ejem  AppI  Interr 
Intracav  Radioele  AppI  Inte  (Ei|) 
Intracav  Radk>ele  AppI  Inte  (Ri 
Intracav  Radioelem  Applic  Cortip 
Intracav  Radk)ele  AppI  CmpI  (I  Ix) 
Intracav  Radioele  AppI  CmpI  (fte) 
Interstit  RadkMlem  AppI  SImpI 
Interstit  Radioel  AppI  Smple  (F  ) 
Interstit  Radk>elem  Applic  Int 


S)  (R) 


Intemationjd  mili- 
tary education 
and  training 
(IMET) 


Intera9ency 
other  Federal 
agency  sporv 
sored  patients 


46 

33 

49 

73 

53 

37 

83 

59 

105 

69 

36 

36 

49 

65 

37 

65 

43 

47 

69 

37 

33 

101 

S3 

49 

40 

63 

34 

32 

37 

131 

93 

38 

168 

111 

57 

207 

123 

84 

166 

49 

249 

155 

78 

77 

207 

105 

103 

156. 

79 

79 

207 

207 

104 

156 

78 

77 

261 

226 

232 

175 

163 

38 

125 

235 

48 

187 

136 

109 

214 


65 
98 
146 
106 
74 
166 
118 
210 
138 
72 
72 
98 
129 
74 
129 
85 
93 
138 
74 
65 
202 
105 
98 
79 
126 
68 
64 
74 
261 
186 
75 
335 
221 
114 
413 
245 
168 
332 
98 
235 
146 
74 
74 
195 
98 
98 
146 
74 
74 
195 
195 
98 
146 
74 
74 
245 
214 
219 
166 
326 
76 
250 
469 
95 
373 
270 
217 
427 


Other 


97 
69 
104 
155 
112 
78 
177 
125 
223 
146 
76 
76 
103 
137 
78 
137 
90 
99 
147 
78 
69 
215 
111 
103 
84 
134 
72 
67 
79 
277 
198 
79 
355 
234 
121 
438 
260 
178 
352 
103 
118 
73 
37 
37 
98 
49 
49 
73 
37 
37 
98 
98 
49 
73 
37 
37 
123 
107 
110 
83 
346 
81 
265 
497 
101 
397 
286 
231 
454 
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Resource  based 

relative  value 

scale 


7224 

7225 

7226 

7227 

7228 

8000 

8001 

8003 

8004 

8005 

8006 

8007 

8008 

8010 

8011 

8012 

8020 

8021 

8023 

8024 

8026 

8027 

8028 

8040 

8041 

8043 

8044 

8046 

8047 

8048 

8060 

8061 

8063 

8064 

8066 

8067 

8080 

8081 

8083 

8084 

8086 

8087 

8088 

8100 

8101 

8103 

8104 

8105 

8106 

8107 

8108 

8120 

8121 

8123 

8124 

8125 

8126 

8127 

8128 

8140 

8141 

8143 

8144 

8145 

8146 

8147 

8148 

8160 

8161 


Service  provided 


Interstit  Radioele  AppI;  Inte  (E) 

Interstit  Radtoele  AppI;  Inte  (R) 

Interstit  Radioelem  AppJ  Cornpl 

Interstit  Radioele  AppI  Cmp  (Ex) 

Interstit  Radioele  AppI  Cmp  (Re)  

Mrl,  Brain  (W/0  Contrast)  

MRI,  Brain  (W/O  Contrast)  (Exam)  .... 

MRI,  Brain  (W/Contrast)  

MRI,  Brain  (W/Contrast)  (Exam)  

MRI,  Brain  (W/Contrast)  (Read) 

MRI,  Brain  (W  W/O  Contrast)  

MRI,  Brain  (W  W/O  Contrast)  (Ex) 

MRI,  Brain  (W  W/O  Contrast)  (Re)  .... 

MRI,  Angiogram  ! 

MRI,  Angkjgram  (Exam) ^ 

MRI,  Angiogram  (Read) 

MRI,  Orbit  Wo/Contrast 

MRI,  Orbit  Wo/Contrast  (Exam)  

MRI,  Orbit  W/Contrast 

MRI.  Orbit  W/Contrast  (Exam)  

MRI.  Orbit  Wo/W  Contrast  

MRI,  Orbit  Wo/W  Contrast  (Exam) 

MRI,  Orbit  Wo/W  Contrast  (Read)  

MRI,  Sinus  Wo/Contrast „.. 

MRI,  Sinus  Wo/Contrast  (Exam) 

MRI,  Sinus  W/Contrast 

MRI,  Sinus  W/Contrast  (Exam) 

MRI,  Sinus  W/Wo  Contrast  

MRI,  Sinus  W/Wo  Contr  (Exam)  

MRI,  Sinus  W/Wo  Contr  (Read) 

MRI,  Neck  (W/O  Contrast)  

MRI,  Neck  (W/O  Contrast)  (Exam)  .... 

MRI,  Neck  (W/Contrast)  

MRI,  Neck  (W/Contrast)  (Exam)  ... 

MRI,  Neck  (W  W/O  Contrast) 

MRI,  Neck  (W  W/O  Contrst)  (Exam)  .. 

MRI,  Chest  Wo/Contrast  „.. 

MRI.  Chest  Wo/Contrast  (Exam) 

MRI,  Chest  W/Contrast 

MRI,  Chest  W/Contrast  (Exam) 

MRI,  Chest  Wo/W  Contrast 

MRI,  Chest  WoAW  Contrast  (Exam)  ... 
MRI,  Chest  Wo/W  Contrast  (Read) .... 

MRI,  C-Spine  Wo/Contrast 

MRI,  C-Sjatne  Wo/Contrast  (Exam)  .... 

MRI,  C-Spine  W/Contrast 

MRI,  C-Spine  W/Contrast  (Exam)  ...... 

MRI.  C-Spine  W/Contrast  (Read) 

MRI,  C-Sjjine  Wo/W  Contrast  

MRI,  C-Spine  Wo/W  Contrast  (Exam) 
MRI,  C-Splne  Wo/W  Contrast  (Read) 

MRI,  T-Sptne  Wo/Contrast 

MRI.  T-Spine  Wo/Contrast  (Exam)  ...., 

MRI.  T-Sjjine  W/Contrast 

MRI.  T-Spine  W/Contrast  (Exam)  

MRI,  T-Sjaine  W/Contrast  (Read) , 

MRI,  T-Spine  Wo/W  Contrast 

MRI,  T-Spine  Wo/W  Contrast  (Exam)  , 
MRI,  T-Spine  Wo/W  Contrast  (Read)  , 

MRI.  L-Spine  Wo/Contrast  

MRI.  L-Spine  Wo/Contrast  (Exam) ...... 

MRI,  L-Spine  W/Contrast  

MRI,  L-Spine  W/Contrast  (Exam) 

MRI.  L-Spine  W/Contrast  (Read)  

MRI.  L-Spine  Wo/Contrast  

MRI,  L-Spine  Wo/Contrast  (Exam) 

MRI.  L-Sptne  Wo/W  Contrast  (Read) .. 

MRI.  Pelvis  Wo/Contrast 

MRI.  Pelvis  Wo/Contrast  (Exam)  _. 


International  mili- 
tary education 
and  trainiDg 
(IMET) 


Interagency 
other  Federal 
agency  spon- 
sored patients 


53439 


Other 


51 

102 

109 

163 

325 

345 

306 

611 

649 

62 

123 

131 

244 

487 

518 

125 

250 

265 

95 

190 

201 

221 

441 

469 

181 

361 

382 

41 

82 

87 

356 

710 

753 

301 

600 

637 

55 

110 

117 

356 

710 

753 

301 

600 

637 

55 

110 

117 

93 

186 

196 

63 

126 

134 

93 

186 

196 

63 

126 

134 

129 

257 

273 

95 

190 

201 

34 

68 

72 

90 

179 

190 

63 

126 

134 

106 

212 

225 

76 

152 

161 

128 

256 

272 

95 

190 

201 

33 

66 

71 

83 

166 

177 

63 

126 

134 

102 

204 

216 

76 

152 

161 

166 

332 

352 

95 

190 

201 

93 

186 

198 

63 

126 

134 

93 

186 

198 

63 

126 

134 

129 

257 

273 

95 

190 

201 

34 

68 

72 

106 

212 

225 

79 

158 

168 

225 

449 

477 

180 

359 

382 

45 

90 

95 

361 

720 

764 

301 

600 

637 

60 

120 

127 

106 

212 

225 

79 

158 

168 

225 

449 

477 

180 

359 

382 

45 

90 

95 

361 

720 

764 

301 

600 

637 

60 

120 

127 

106 

212 

225 

79 

158 

168 

222 

443 

470 

181 

361 

382 

41 

82 

87 

148 

296 

314 

356 

710 

753 

301 

600 

637 

103 

206 

219 

76 

152 

Itil 

53440 
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Resource  t>ased 

relalMe  value 

scale 


5  9 


ISS 


8163  ... 

8164  ... 

8166  ... 

8167  ... 

8168  ... 
6160  ... 
8181  ... 
8183  ... 
8164  ... 

8186  ... 

8187  ... 

8200  ... 

8201  ... 

8203  ... 

8204  ... 

8206  ... 

8207  ... 

8220  ... 

8221  ... 

8223  ... 

8224  ... 
8Z26  ... 
8227  ... 

8240  ... 

8241  ... 

8243  ... 

8244  ... 
6246  ... 
8247  ... 
8260  ... 
6261  ... 

8263  ... 

8264  ... 
cRAto  ... 
8997  ... 

8266  ... 

8267  .. 


Service  srovided 


MRI. 
MRI. 
MRI. 
MRI, 

MRI, 
MRI, 
MRI. 
MRI, 
MRI, 
MRI, 

MRI, 
MRI, 
MRI, 
MRI, 
MRI. 
MRI, 
MRI, 
MRI, 
MRI. 
MRI. 
MRI. 
MRI, 

MRI, 
MRI, 
MRI, 
MRI, 

MRI. 
MRI. 
MRI, 

MRI, 
MRI, 
MRI. 


;) 


;) 


Pelvis  W/Cor*ast  

Pelvis  W/Cor*a»t  (Exam) 

Pelvis  Wo/Contrast  

Pelvis  Wo/Conkast  (Exam) 
Pelvis  Wo/Confeast  (Read) 
Upper  Ext  WoContrast 
Upper  Ext  Wo^Corrtrast  (Ex^m) 
Upper  Ext  W/Contrast 
Upper  Ext  W/Contrast  (Exa(n) 
Upper  Ext  Wo/W  Contrast 
Upper  Ext  Wo/W  Contrast  i 

Lower  Ext  Wo/Contrast 

Lower  Ext  Wo/Contrast  (Exfun) 
Lower  Ext  W/Contrast 
Lower  Ext  W/Cootrast  (Exa|n) 
Lovi«r  Ext  Wo/W  Contrast 
Lower  Ext  Wo/W  Contrast  i 

AtxJomen  Wo/Contrast  

Abdomen  Wo<k>ntrast  i 
Abdomen  W/Contrast 
Abdomen  W/Contrast  (Exafi) 
Abdomen  Wo/W  Contrast 
At>domen  Wo^  Contrast  (^xam) 
Heart  Wo/Conlrast 
Heart  Wo/Conlrast  (Exam) 

Heart  W/Contrast". 

Heart  W/Contrast  (Exam) 

Heart  Wo/W  Contrast  

Heart  Wo/W  Contrast  (Ex 
TMJ  Wo/Contrast 
TMJ  Wo/Contrast  (Exam)  4" 
TMJ  W/Contrast . 

TMJ  W/Contrast  (Exam) 

Other _ 

Other  (ExamJ  

TMJ  Wo/W  Contrast 

TMJ  Wo/W  Contrast  (Exan  \ 


(Ex(  m) 


Exa  1) 


Expianatior>s.at  «nd  of  docket. 


Cosmetic  surgery  procedure 


Mammaplasty 

Mastopexy 

Facial  Rhytidectomy ._ 

Btepharoplasty  ." 

Mentoplasty  (Augmeiatation  Reduction) 

Abdominoptesty „ 

Upectomy.  suction  per  region  ^  _ 

Rhinoplasty  _ 
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53441 


International  mili- 
tary education 
and  trainirra 
(IMET) 


121 
92! 

147 
114' 

33 
173 
150] 
10S 

79 
128 
100 
173 
150 
106 

79 
128 

too 

106 

79 
1231 

95 
148 
1191 
106 

79l 
123 

95 
148 
119 
172 
150 
106 

79 
125 

» 
128 
100 


Interagency 
ottier  Federal 
agency  spon- 
sored patients 


242 
183 

293 
227 

864 
345 
299 
212 
158 
23S 
199 
345 
299 
212 
158 
255 
199 
212 
158 
246 
190 
296 
237 
212 
158 
246 
190 
2961 
237 1 
3431 
299 
212 
158 
250 
190 
255 
199 


Other 


I 


F.  Elect  ve  Cosmetic  Surgery  Procedures  and  Rates 


International 

classification 

diseases 

<IC0-9) 


85.50 
85.32 
85.31 
85.60 

86.82 
86.22 
08.70 
08.44 


76.68 
76.67 
86.83 

86.83 


21.87 
21.86 


Common 
proce- 
dure ter- 
minology 
(CPT)6 


19325 
19324 
19318 
19316 

15824 

15820 
15821 
15822 
15823 
21208 
21209 
15831 

15876 
15877 
15878 
15879 
30400 
30410 


FYBSoJiarge' 


Surgical  care  services  or  same  day  surgery . 

Surgical  care  services  or  same  day  surgery 
Surgical  care  services  or  same  day  surgery 
Surgical  care  services  xx  saow  day  surgery . 

Sufgical  care  servioes  or  same  day  surgery : 
Surgical  care  services  or  same  day  surgary 
Surgical  care  services  «r  same  day  surgery 


Surgical  care  senrioes'or  j 


doysurgwy . 


257 
194 
311 
241 
70 
366 
318 
225 
166 
271 
211 

318 
225 
168 
271 
211 
225 
168 
261 
201 
314 
252 
225 
168 
261 
201 
314 
252 
365 
31« 
225 
168 
265 
201 
271 
211 


Amount 

of 
charge 


(«) 

n 
(-) 


(*) 


Cosmetic  surgery  procedure 


Scar  revisions  beyond  CHAMPUS  ... 
Manditxjiar  or  maxillary  repositioning 

Minor  skin  lesions^ „... 

Dermat>rasion 

Hair  Restoration 

Removing  Tatoos 

Chemical  Peel 

Arm/Thigh  Dermolipectomy 

Brow  Lift 


Intematiortal 

classification 

diseases 

(ICD-9) 


86.84 
76.41 
86.30 
86.25 
86.64 
86.25 
86.24 
86.83 
86.3 


Common 
proce- 
dure ter- 
minology 
(CPT)6 


1578_ 
21194 

1578_ 
15780 
15775 
15780 
15790 

1583_ 
15839 


FY  95  charge' 


Surgical  care  services  or  same  day  surgery 
Surgical  care  servic6s  or  same  day  surgery 
Surgical  care  services  or  same  day  surgery 
Surgical  care  services  or  sarrie  day  surgery 
Surgical  care  services  or  same  day  surgery 
Surgical  care  services  or  same  day  surgery 
Surgical  care  services  or  same  day  surgery 
Surgical  care  services  or  same  day  surgery 
Surgical  care  services  or  same  day  surgery 


Arrxxint 

of 
charge 


(-) 

C) 
(-) 
(•>) 
(') 
C) 
(') 

(-) 
{") 
(-) 
C) 
(^) 
C) 
(-) 
(*-) 


Notes  on  Cosmetic  Surgery  Charges 

"Charges  for  surgical  care  are 
contained  in  Section  I.B.  (See  notes  7 
through  9  on  reimbursable  rates  for 
further  details.) 

"Charges  for  same  day  surgery  are 
contained  in  Section  II.L.  (See  notes  7 
through  9  on  reimbursable  rates  for 
further  details.) 

Notes  on  Reimbursable  Rates 

^  Percentages  are  applied  to  both 
inpatient  and  outpatient  services 
provided  when  billing  third  party 
payers  (e.g.,  insurance  companies). 
Pursuant  to  the  provisions  of  10  U.S.C. 
1095.  the  inpatient  Diagnosis  Related 
Groups  are  95  percent  hospital  and  5 
percent  professional  fee.  The  outpatient 
per  visit  percentages  are  57  percent 
hospital,  33  percent  ancillary  and  10 
percent  professional. 

2  DoD  civilian  employees  located  in 
overseas  areas  shall  be  rendered  a  bill 
when  services  are  performed.  Payment 
is  due  60  days  from  the  date  of  the  bill. 

3  The  cost  of  DRG  (Diagnosis  Related 
Groups)  is  based  on  the  inpatient  full 
reimbursement  rate  per  hospital 
discharge,  weighted  to  reflect  the 
intensity  of  the  principal  diagnosis 
involved.  The  adjusted  standardized 
amounts  (ASA)  per  Relative  Weighted 
Product  (RWP)  for  use  in  the  Direct  Care 
System  will  be  comparable  to 
procedures  utilized  by  Health  Clare 
Financing  Administration  (HFCA)  and 
the  Civilian  Health  and  Medical 
Program  for  the  Uniformed  Services 
(CHAMPUS).  These  expenses  include 
all  direct  care  expenses  associated  with 
direct  patient  care.  The  average  cost  per 
relative  weight  product  for  large  urban, 
other  urban,  rural  and  overseas  will  be 
published  annually  as  an  inpatient 


standardized  amount  and  will  include 
the  cost  of  inpatient  professional 
services.  The  DRG  rates  will  apply  to 
reimbursement  from  all  sources,  not  just 
third  party  payers. 

*  A  third  party  payer  may  be  billed  if 
the  total  prescription  costs  exceed  $60. 
The  prescription  cost  is  calculated  by 
multiplying  the  number  of  units  (tablets, 
capsules,  etc.)  times  the  unit  cost  and 
adding  a  $3.95  dispensing  fee  per 
prescription. 

5  Charges  for  high  cost  medications/ 
services  requested  by  external  providers 
(Physicians,  Dentists,  etc.)  are  only 
relevant  to  the  Third  Party  Collection 
Program.  Third  party  payers  (such  as 
insurance  companies)  shall  be  billed  for 
high  cost  services  in  those  instances  in 
which  dependents  who  have  medical 
insurance,  seen  by  providers  external  to 
a  Military  Medical  Treatment  Facility 
(MTF),  obtain  the  prescribed  servic-e  or 
medication  from  an  MTF.  Eligible 
beneficiaries  (family  members  or 
retirees  with  medical  insurance)  are  not 
personally  liable  for  this  cost  and  shall 
not  be  billed  by  the  MTF.  The  standard 
cost  of  high  cost  medications  includes 
the  cost  of  the  drugs  plus  a  dispensing 
fee,  per  prescription. 

*The  attending  physician  is  to 
complete  the  common  procedure 
terminology  code  to  indicate  the 
appropriate  procedure  followed  during 
cosmetic  surgery.  The  appropriate  rate 
will  be  applied  depending  on  the 
admission  type  of  the  patient,  e.g., 
outpatient  surgical,  same  day/ 
ambulatory  surgery,  or  surgical  care 
services. 

'  Family  members  of  active  duty 
personnel,  retirees  and  their  family 
members,  and  survivors  will  be  charged 
cosmetic  surgery  rates.  The  patient  shall 


be  charged  the  rate  as  specified  in  the 
FY  1995  reimbursable  rates  for  an 
episode  of  care.  The  charges  for  elective 
cosmetic  surgery  are  at  the  full 
reimbursement  rate  (designated  as  the 
Other  rate)  in  Section  I.B.,  general 
surgery  (designated  as  the  Other  rate)  in 
Section  II.B..  or  same  day  surgery  as 
contained  in  Section  II.L.  of  this 
attachment.  The  patient  will  be 
responsible  for  both  the  cost  of  the 
implant(s)  in  addition  to  the  prescritwd 
cosmetic  surgery  rates. 

Note:  The  implants  and  procedures  used 
for  the  augmentation  mammaplasty  are  in 
compliance  with  Federal  Drag 
Administration  guidelines. 

8  Each  regional  lipectomy  will  carry  a 
separate  charge.  Regions  include  head 
and  neck,  abdomen,  flanks,  and  hips. 

^  These  procedures  are  inclusive  in 
the  minor  skin  lesions.  However, 
CHAMPUS  separates  them  as  noted 
here.  All  charges  are  for  the  entire 
treatment  regardless  of  the  number  of 
visits  required. 

Dated:  Octoberl?.  1994. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-26081  Filed  10-21-94:  8:4.'i  ami 
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Department  of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttie  Brevard  County,  Florida, 
Shore  Protection  Project 

AGENCY:  U.S.  Army  Corps  of  Enginenr.*;, 
Jacksonville  District,  DOD. 
ACTION:  Notice  of  intent.- 
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5  9 


ISS 


SUMMARY:  The  Jacksonville  District.  U.S. 
Army  Corps  of  Engineers,  intents  to 
prepare  a  Draft  EnvirdruneRtal  Impact 
Ststemeat  for  the  Brevard  County  Shore 
Protection  Review  Study.  The  EIS  will 
concern  the  Atlantic  shorelioe  of 
Brevard  County  between  Canaveral 
Harbor  and  the  south  end  of  South 
M^boume  beach.  The  authorized  study 
provides  for  review  of  tite  authorraed 
shore  protection  project  for  possible 
modiHcation  and  to  provide  a  solution 
for  the  continued  erosion  problems  that 
are  endangering  the  uplands  within  the 
study  area. 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  JacksonTilie  District, 
Environmental  Branch.  Planning 
Division.  P.O.  Box  4970,  facksonville. 
Florida  32232-0019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Dupes.  (904)  232-16B9. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Brevard  County  Florida  Shore 
Protection  Project  Review  Study  was 
authorized  by  the  committee  on  Public 
Works  and  Transportation,  U.S.  House 
of  Representatives  by  resolution 
adopted  September  23, 1982.  Study 
authorization  provides  for  review  of  the 
report  of  the  Chief  of  Engineers  on 
Brevard  County,  Florida,  published  in 
House  document  No.  352, 90th 
Congress,  2nd  Session.  July  1968.  The 
study  is  to  determine  the  advisability  of 
niodif>'ing  the  existing  project. 
Consideration  is  to  be  given  to  the 
economic  and  recreational  benefit  of 
implementing  restoration  projects,  and 
extending  the  period  of  Federal 
participation  in  the  cost  of  periodic 
nourishment  of  the  authorized  Beach 
Erosion  Control  Project.  Environmental 
considerations  will  be  addressed  in  an 
Environmental  Impact  Statement. 

2.  Alternatives:  Non-structural 
alternatives  being  considered  include  a 
construction  control  line,  flood 
insurance,  evaluation  planning, 
relocation  of  structures,  nonstructural 
combinations,  and  no  action.  Structural 
alternatives  being  considered  include 
beach  fill  with  penodir.  nourishment, 
beach  fill  with  maintenance  material 
from  inlets,  nearshore  berm 
construction,  stabilization  of  beaches 
and  dunes  by  vegetation,  construction  of 
a  hurricane  dune,  dune  rehabilitation, 
construction  of  breakwaters,  groins,  or 
revetments,  and  various  stnictural 
combinations. 

3.  Scoping:  The  scoping  process  will 
involve  Federal.  State,  county  and 
municipal  agencies,  and  other  interested 
persons  and  organizations.  A  scoping 
letter  dated  January  23, 1992  was  sent 
during  the  reconnaissance  phase  to 
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inte  ested  I^dsial.  State,  county  and 
municipal  agencies  requesting  their 
comments  and  conoerms.  Asecoad 
scoding  letter,  dated  Octob«  5. 1994. 
was  sent  for  this  phase  of  the  study.  Any 
pers  aos  and  organizatioos  wishing  to 
part  cipate  in  the  scoping  process 
dwi  lU  oaetact  the  U.S.  Anny  Corps  of 
Eng  neers  at  the  above  address. 
Sign  xfucKA  issues  that  are  anticipated 
incl  ide  concern  for  about  10  miles  of 
neai  shore  iithified  coquina  reefs  and 
won  n  rock,  the  federally  listed 
soul  leastem  beach  mouse,  water  quality 
and  oesling  sea  turtles.  The  study  area 
incl  ides  one  Coastal  Barrier  Resource 
Sysl  em  (CBRS)  unit  and  portions  of  the 
pro]  osed  Archie  Carr  National  Wildlife 
Refii  ge.  Coordination  widi  the  State 
Historic  Preservation  Officer  (SHPO)  has 
indipted  that  historical  and 
arcb  aeological  resources  may  be  present 
in  tl  e  proposed  borrow  areas.  Further 
cooi  dination  with  the  SHPO  will  occur 
duri  ng  tfie  preparation  of  the  EIS. 

4.  Coordination  with  the  U.S.  Fish 
andiWlWlife  Service  and  the  National 
Marine  Fi^ieries  Service  will  be 
acc(  mplished  in  compHance  with 

sect  on  7  of  tlie  Endangered  Species  Act. 
Coordination  required  by  applicable 
Fed  rral  and  State  laws  and  policies  will 
be  c  inducted.  Since  the  project  will 
reqi  ire  the  discharge  of  material  into 
waters  of  the  United  States  the 
disciiarge  will  comply  with  the 
pro^  isions  of  section  404  of  the  dean 
Wal  sr  Act  as  amended. 

5,  EIS  Preparation:  It  is  estimated  that 
a  di  lit  EIS  will  be  available  to  the 

puh  ic  in  June  1996. 

Ken  ledi  L.  Denton, 

Att^  Federal  Register  Liaison  Officer. 
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DE   ARTMENT  OF  ENERGY 

Nol  ce  Of  intent  to  Prepare  an 
Ent  ironmental  Impact  Statement  for 
ttieJFat)rication  and  Deployment  of  a 
Mu  ti-Purpose  Canister-Based  System 
for  lie  Management  of  Cnrffian  Spent 
Nu4  lear  Fuel 


AG^CY:  United  States  Departmoit  of 
?y  (DDE). 

Notice  of  intent. 


Enfrg 


ACT  ON' 


the  DOE  NEPA  Implementing 
Procedures  (10  CFR  Part  1021). 

Under  ito  Nuchar  Waste  Policy  Act 
of  1982,  as  amended  (42  U.S.C.  10101  et 
seq.)  (the  Act),  DOE  is  responsible  for 
disposal  of  civilian  spent  nuclear  fuel  in 
a  high-level  radioactive  waste  geologic 
repository,  and  for  any  iiM»it<u<ed 
retrievable  storage  of  spent  nuclear  fuel 
prior  to  disposal  The  Department  is 
also  responsible  under  the  Act  for 
transportation  of  spent  nuclear  fiiH  in 
connection  with  DOE's  disposal  or 
storage.  In  order  to  carry  out  its 
responsibilities  relating  to  the 
transportation  of  spent  nuclear  fuel,  and 
to  facilitate  planning  for  the  design  of  a 
geologic  disposal  facility  and  a  possible 
monitored  retrievable  storage  fadlity. 
DOE  is  in  the  process  of  deciding 
whether  or  not  to  fabricate  and  deploy 
a  multi-purpose  canister  *-based  system 
that  would  u.se  metal  canisters  capable 
of  holding  multiple  spent  fuel 
assemblies.^  This  system  would  enable 
spent  fuel  assemblies  to  be  loaded  into 
a  canister  and  sealed  at  the  reactor  site. 
The  sealed  canister  could  be  stored,    - 
transported,  and  disposed  of  without 
repad^aging  or  further  handling  of  bare 
spent  nuclear  tuei.  Alternatives  to  the 
multi-purpose  canister-based  system 
would  require  additional  handling  of 
the  individual  spent  fuel  assemblies  as 
they  are  transferred  to  differwit 
specialized  casks  ^  for  storage,  transport, 
and  disposaL 

In  addition  to  the  sealed  metal 
canisters,  the  muUi-puipose  canister- 
based  system  would  use  specialized 
casks  or  ov^packs  *  far  transfer,  storage, 
and  transport  of  multi-purpose  canisters 
containing  spent  nuclear  fuel.  Multi- 
purpose canisters  containing  spent 
nuclear  fuel  could  be  transported  to  any 
storage  facility  that  may  become 
available  and  eventually  to  a  geologic 
repository.  At  a  geologic  repository,  tlie 
spent  nuclear  fuel  could  remain  in  the 
multi-purpose  canister  and  may  be 
placed  in  a  disposal  overpack  and 
sealed  for  disposal  as  a  unit.  The  sealed  ' 
disposal  overjMck  would  be  designed 


SUK  MARV:  DOE  announces  its  intent  to 
pre  )arean  Environmental  Impact 
Sta  ement  (EIS)  pursuant  to  the  National 
Em  ironmental  Policy  Act  of  1969 
(NF  PA)  (42  U.S.C.  4321  et  seq.).  in     . 
ace  )rdanoe  with  the  Council  ofl 
Environmental  Quality  Regulations  for 
Imalemeniing  the  Procedural  Provisions 
of  r  :EPA  (40  CFR  Parts  1500-1508)  and 


'  A  canister  is  the  primary  or  sealed  container  for 
spent  nuclear  fuel  or  vitrified  higli  level  waste. 

-  A  fuel  assembly  is  the  physical  arrangement  ol 
fuel  rods  held  together  by  plates  and  se^iarated  by 
spacers  attached  to  the  fuel  cladding. 

'  A  cask  is  a  targe,  heavily-shielded  container 
used  for  storage  tnd/or  transport  of  spent  nudear 
fuel.  The  cask  provides  cheroicaL  raechaaicel. 
thermal,  and  radiological  protection,  and  dissipates 
decay  beat  during  handling,  transportation  and  ' 
storage. 

*  An  ewerpack  is«  seooodary  (or  additinnal) 
external  costainar  for  the  spent  nedear  fuel.  Tbr 
overpadfL  provides  structural  strength,  radial ien 
shielding,  corrosion  resistance,  containment,  and 
engineered  berrier  performance  for  tbe  spettt 
nudaer  !■«(.  M  apecined  HMler  W  t^FIl  Partf  flO.  71 . 
and  72 


during  the  design  phase  of  geologic 
repository  development  to  meet 
regulatory  requirements  for  disposal. 
Centralized  storage  of  multi-purpose 
canisters,  or  disposal  of  multi-purpose 
canisters  in  a  geologic  repository,  would 
be  analyzed  in  separate  NEPA 
docuraexUs,  as  provided  by  the  Act 

The  subject  EIS  will  evaluate  the 
potential  environmental  impacts  of 
fabricating  and  deploying  the  multi- 
purpose canister-bas«i  system,  as  well 
as  the  impacts  of  reasonable  alternative 
storage  and  transport  systems. 
DATES:  To  ensure  that  the  full  range  of 
issues  and  alternatives  related  to  this 
proposal  is  addressed,  DOE  invites 
comments  on  the  proposed  action 
(fabrication  and  deployment  of  the 
multi-purpose  canister-based  system),    . 
including  the  scope  of  the  subject  EIS. 
Oral  and  written  comments  will  be 
considered  equally  in  preparation  of  the 
EIS.  The  public  participation  process  is 
discussed  below  in  the  Supplemental 
Information  section. 

The  public  scoping  period  begins 
with  the  publication  of  this  Notice  of 
Intent  in  the  Federal  Register  and  will 
continue  until  January  6, 1995.  Written 
comments  should  be  postmarked  by  that 
date  to  ensure  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments  on  the 
scope  of  this  EIS  should  be  directed  to: 
U.S.  Department  of  Energy,  c/o  Argonne 
National  Laboratory,  EAD,  Building  900, 
Mail  Stop  1,  9700  South  Cass  Avenue. 
Argonne,  IL  60439.  ATTN:  Multi- 
purpose Canister  EIIS  Comments. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  EIS,  please 
contact:  Mr.  Gerald  J.  Parker.  Multi- 
purpose Canister  EIS  Manager.  Office  of 
Civilian  Radioactive  Waste  Management 
(RW-45),  U.S.  Department  of  Enei^. 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  Telephone:  1- 
202-586-5679. 

For  general  information  on  the  DOE 
NEPA  review  process,  please  contact: 
Ms.  Carol  M.  Bo^strom,  ENrector,  Office 
of  NEPA  Oversight  (EH-25).  U.S. 
Department  of  Enei^gy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  Telephone:  1- 
202-586-4600  or  leave  a  message  at  1- 
800-472-2756. 

SUPPLEMENTARY  INFORMATION:  Public 
ParticipaUoo:  All  interested  persons  or 
stakeholders,  including  Federal 
agencies,  Indian  tribal  organizations, 
State  and  local  government  agencies, 
public  interest  groups,  manufacturers  of 
equipment,  transportation  interests, 
industry  and  utility  organizations, 
regulators,  and  the  general  public  are 


encouraged  to  participate  in  the  EiS 
scoping  process.  Because  of  the 
anticipated  public  interest  and  national 
scope  of  the  program.  DOE  will  provide 
several  means  for  the  public  to  express 
its  views  and  provide  comments. 
Comments  submitted  by  any  of  these 
means  will  become  part  of  the  ofBdal 
record  for  scoping. 

Written  Comments:  DOE  invites  all 
interested  persons  to  submit  comments 
related  to  the  proposed  fabrication  and 
deployment  of  the  multi-purpose 
canister-based  system.  Written 
comments  should  be  sent  to  the 
Argonne  National  Laboratory  address 
listed  above.  Requests  for  fact  sheets 
and  related  documents  (which  will 
cover  such  topics  as  the  proposed  multi- 
purpose canister-based  svstem,  safety, 
transportation,  and  the  NEPA  process) 
may  also  be  made  by  writing  to  this 
address.  Written  comments  and  requests 
for  fad  sheets  and  related  documents 
can  be  submitted  to  the  following  toll- 
free  facsimile  telephone  number:  1- 
800-MPC-4531  or  1-800-672-4531. 

ToU-Free  Telephone  Line:  Oral 
comments  may  be  made  via  the 
following  toll-free  telephone  number,  1- 
800-MPC-3304  or  1-800-672-3304. 
from  9  a.m.  to  9  p.m.  Eastern  Standard 
Time,  Monday  through  Friday. 
Comments  will  be  noted  and  become 
part  of  the  official  record  for  scoping. 
Requests  for  fact  sheets  and  related 
documents  may  also  be  made  by  calling 
this  toll-free  telephone  nimnber. 

Electronic  Mail:  Comments  can  be 
submitted  by  electronic  mail  to  the 
following  INTERNET  address: 
MPCElS@smtplink.ead.anl.gov. 
Requests  for  fact  sheets  and  related 
documents  may  also  be  made  using  this 
electronic  mail  address. 

Electronic  Bulletin  Board:  The  public 
may  review  technical  documents  and 
provide  comments  via  an  electronic 
bulletin  board.  Call  1-800-MPC-1855 
or  1-800-672-1855  for  infonnation  on 
downloading,  and  for  uploading 
comments  for  inclusion  in  the  scoping 
prtx^ss. 

Meetings:  Three  public  scoping 
meetings  will  be  held  to  provide  and 
disciiss  information  on  the  subject  EIS, 
and  to  receive  oral  aiul  written 
comments.  Meetings  are  scheduled  for 
November  21. 1994,  in  Las  Vegas, 
Nevada,  at  the  Cashman  Field  Center, 
850  Las  Vegas  Boulevard  North; 
November  30, 1994,  in  Chicago,  Illinois, 
at  the  Clarion  International  Hotel.  6810 
N.  Mannheim  Rd.;  and  December  7, 
1994,  in  the  Washington  D.C,  area,  at 
the  Hyatt  Crystal  Qty  Hotel  in 
Arlington,  Viiginia.  All  meetings  are 
scheduled  from  8:30  a.m.  until  9  pjn.  or 
later,  depending  upon  public  interest 


Pre-registration  to  speak  at  a  sco(Mng 
meeting  is  requested  no  later  than  five 
days  prior  to  the  meeting  in  that  dty. 
Pre-registration  (by  providing  name  and 
organization  affiliation,  if  any)  can  be 
accomplished  via  the  toU-hee  telephone 
number,  the  toll-free  facsimile  munber, 
electronic  mail,  or  in  writing.  The 
meetings  will  be  open  to  the  genoal 
public  and  on-site  regiaration  to  speak 
will  be  accommodated  to  the  ext«it 
practicable. 

Technical  exhibits,  infonnationai 
materials,  models,  and  videos  will  be 
available  in  a  separate  room  at  each 
meeting  site.  DOE  staff  and 
representatives  will  be  available  to 
discuss  the  program  and  ans«ver 
questions.  Comnient  cards  will  be 
available  for  those  who  desire  to 
provide  scoping  comments  at  that  time. 
On  the  day  of  the  public  meeting,  this 
room  will  be  open  from  8  a.m.  until  9 
p.m.  or  later,  depending  upon  public 
interest. 

The  three  public  scoping  meetings 
will  start  at  8:30  a.m.  DOE  staff  will 
briefly  describe:  (1)  the  proposed  multi- 
purpose canister-based  system;  (2)  tbe 
EIS  procedure  and  the  scoping  process. 
including  other  public  participation 
opportunities  such  as  the  toll-free 
telephone  number,  toll-frae  facsimile 
number,  wTitten  comment  process, 
electronic  mail  availability,  and 
electronic  bulletin  board  access;  and  (3) 
the  morning's  infcMinational  workshop 
format  and  the  format  for  public 
scoping.  Following  this  introduction. 
informational  workshops  will  be  held, 
focusing  on  different  technical  aspects 
,  of  the  multi-purpose  canister-ba^ 
system.  The  four  woii^hops  Mill  be 
repeated  during  the  morning  and  will 
cover  the  following  topics:  (1)  Multi-  . 
purpose  canister  design  parameters  and 
fabrication;  (2)  storage  at  reactor  sites 
and  at  other  possible  storage  facilities; 
(3)  transportation:  and  (4)  surface 
handling  of  multi-purpose  canisters  at  a 
geologic  repository  in  preparation  for 
disposal.  These  informational 
workshops  will  be  informal,  and  will 
not  become  part  of  the  record  for 
scoping. 

On-the-record  public  scoping  will 
begin  at  1:30  p.m.  Based  upon  pre- 
registration.  a  list  of  sjjeakers  will  be 
developed.  Walk-in  registrants  will  be 
accommodated  following  pre- 
registrants.  Oral  comments  will  be 
recorded  b>'  a  court  reporter. 

Results  of  scoping,  including  a 
summar>'  of  comments  received,  will  be 
made  available  in  the  EIS 
Implementation  Plan.  DOE  will  make 
the  Implementation  Plan  available  to  tbe 
public  for  information  as  soon  as 
possible  after  the  close  of  scoping  but 
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prior  to  issuance  of  the  draft  EIS.  The 
Implementation  Plan  will  also  include  a 
statement  of  the  planned  scope  and 
content  of  the  EIS,  the  purpose  and  need 
for  agency  action,  the  proposed  action 
and  alternatives,  target  schedules, 
anticipated  consultation  with  other 
agencies,  and  a  description  of  the 
scoping  process  and  the  results  of  this 
process.  Copies  of  the  Implementation 
Plan,  as  well  as  the  draft  and  final  EISs, 
will  be  provided  to  anyone  requesting 
copies  of  the  documents.  In  addition, 
copies  will  be  made  available  for 
inspection  during  business  hours  at 
DOE's  Freedom  of  Information  Reading 
Room  (lE-190),  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.,  Monday  through 
Friday,  and  in  local  DOE  Field  Office 
reading  rooms  (locations  are  listed  at  the 
end  of  this  notice). 

Purpose  and  Need  for  Agency  Action: 
Under  the  Nuclear  Waste  Policy  Act  of 
1982.  as  amended  (42  U.S.C.  10101  et 
seq.).  DOE  is  responsible  for  managing 
the  disposal  of  spent  nuclear  fuel  &om 
civilian  nuclear  power  plants,  and  for 
possible  monitored  retrievable  storage  of 
spent  nuclear  fuel  prior  to  disposal.  The 
liepartment  is  also  responsible  for 
transportation  of  spent  nuclear  fuel  in 
connection  with  DOE's  disposal  or 
storage.  In  order  to  carry  out  these 
responsibilities,  DOE  needs  to  develop  a 
program  for  handling,  storing, 
transporting,  and  disposing  spent 
nuclear  fuel.  A  number  of  alternative 
technology  systems  may  be  available  to 
accomplish  these  objectives  and  protect 
the  environment.  DOE  needs  to  select 
one  or  more  such  systems. 

Background:  The  Nuclear  Waste 
Policy  Act  of  1982,  as  amended,  (the 
Act),  made  DOE  responsible  for 
managing  the  disposal  of  high-level 
radioactive  waste  and  spent  nuclear  fuel 
from  civilian  nuclear  power  plants,  and 
established  the  Office  of  Civilian 
Radioactive  Waste  Management  for  that 
purpose.  Specifically,  the  Act  directed 
DOE  to  "establish  a  schedule  for  the 
siting,  construction,  and  operation  of 
repositories  that  will  provide  a 
reasonable  assurance  that  the  public  and 
the  environment  will  be  adequately 
protected  h-om  the  hazards  posed  by 
high-level  radioactive  waste  and  such 
spent  nuclear  fuel  as  may  be  disposed 
of  in  a  repository."  As  discussed  below. 
Congress  also  established  in  the  Act 
specific  requirements  applicable  to 
riOE's  NEPA  compliance  activities  as 
DOE  proceeds  to  implement  the  Act's 
mandate.  In  carrying  out  that  mandate, 
DOE  is  developing  an  overall  waste 
management  system  that  will  include  a 
geologic  repository  for  permanent 
disposal  of  waste  and  a  possible 
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mo  litored  retrievable  storage  facility  for 
ten  porary  storage.  The  requirements  for 
del  eloping  these  facilities  are  explicitly 
set  forth  in  the  Act.  These  facilities  are 
described  below. 

Geologic  Repository:  On  May  27. 
1986,  the  then-Secretary  of  Energy,  as 
ired  by  the  Nuclear  Waste  Policy 
Ad  of  1982.  nominated  five  sites  in 
Mississippi,  Nevada,  Texas.  Utah,  and 
Washington  as  suitable  for 
characterization  for  a  possible  geologic 
regository  and  recommended  to  the 
lident  that  three  of  these  sites — the 

Mountain  site  in  Nevada,  the 
f  Smith  County  site  in  Texas,  and 
Hanford  site  in  Washington — be 
iracterized  as  candidate  sites  for  a 
;t  repository.  The  Secretary's 
recommendation  was  approved  by  the 
President. 

In  1987,  Congress  passed  the  Nuclear 
WAste  Policy  Amendments  Act,  which 
diiected  that  DOE  conduct  repository 
site-characterization  activities  only  at 
the  Yucca  Mountain  site  in  Nye  County, 
N(  vada.  If,  after  site  characterization, 
Y»  cca  Mountain  is  found  by  DOE  to  be 
su  table  as  a  geologic  repository,  it  is 
ex  pected  to  be  available  for  receiving 
sp  8nt  nuclear  fuel  by  the  year  2010. 

rhe  Nuclear  Waste  Policy 
Ai  (lendments  Act  stipulates  that  if  the 
Yi  [cca  Mountain  site  is  found  suitable, 
DOE's  decision  to  recommend  to  the 
President  the  development  of  the  Yucca 
'  luntain  site  as  a  geologic  repository 
II  be  supported  by  an  EIS.  The  statute 
sdecifically  provides  that  this  EIS  need 
not  consider  the  following  issues  (which 
otherwise  might  require  consideration 
uider  NEPA):  (1)  The  need  for  a 
gdologic  repository,  (2)  ahernatives  to 
geologic  disposal,  and  (3)  alternative 
sites  to  Yucca  Mountain.  The  scope  of 
a  geologic  repository  EIS  will  be 
dKcussed  in  a  Notice  of  Intent  that  DOE 
his  scheduled  to  be  issued  in  the 
Federal  Register  in  1995. 

[Monitored  Retrievable  Storage 
Fhcility:  The  Nuclear  Waste  Policy 
ivnendments  Act  also  provided  two 
processes  for  siting  and  constructing  a 
n^onitored  retrievable^^storage  facility. 
I  nder  one  process,  DOE  would  survey 
a  id  evaluate  potentially  suitable  sites. 
I  nder  the  other  process,  the  Nuclear 
V  'aste  Negotiator  (a  position  established 
b  f  the  Nuclear  Waste  Policy 
/  mendments  Act)  would  attempt  to 
f  nd  a  State  or  Indian  tribe  willing  to 
h  DSt  a  monitored  retrievable  storage 
fi  icility. 

DOE  is  currently  supporting  the 
e  forts  of  the  Nuclear  Waste  Negotiator 
t )  find  a  suitable  site  for  a  monitored 
r  Jtrievable  storage  facility.  For  either 
a  ting  process,  the  Act  requires  that 
I  OE's  application  to  the  Nuclear 


Regulatory  Commission  for  a 
construction  authorization  be 
accompanied  by  an  EIS. 

Current  Practices  for  On-Site  Storage 
of  Spent  Nuclear  Fuel:  Spent  nuclear 
fuel  assemblies  consist  of  an  array  of 
zircalloy  or  stainless  steel  rods  filled 
with  uranium  dioxide  pellets,  which 
have  reached  the  end  of  their  useful  life 
in  a  nuclear  reactor.  Spent  fuel 
assemblies  from  commercial  power 
reactors  are  initially  stored  under  water 
in  specially  designed  pools  at  the 
reactor  sites.  The  spent  nuclear  fuel  is 
both  thermally  hot  and  highly 
radioactive.  At  many  commercial 
reactor  sites,  the  quantity  of  spent  fuel 
assemblies  is  approaching  the  maximum 
storage  capacity  of  the  pools.  Although 
pool  capacity  can  be  increased  by  fuel 
rod  consolidation  or  re-racking,  as 
reactors  continue  to  operate  and  more 
spent  nuclear  fuel  is  generated,  other 
means  for  temporary  storage  of  spent 
nuclear  fuel  are  being  implemented. 
One  storage  option  is  the  construction  of 
additional  at-reactor  storage,  or 
independent  spent  fuel  storage 
installations,  which  would  provide  dry 
storage  of  spent  nuclear  fuel.  The  first 
licensed  dry  cask  storage  facility  began 
operation  in  1986.  Since  then,  several 
other  dry  cask  storage  facilities  have 
been  licensed. 

The  Department's  Energy  Information 
Administration  projects  that  22  spent 
fuel  storage  pools  will  have  reached 
their  maximum  storage  capacity  before 
the  end  of  1998;  therefore,  additional 
storage  capacity  would  be  required. 
Utilities  are  currently  using  dry  cask 
storage  at  reactor  sites  for  this  additional 
storagexapacity.  The  need  for  spent 
nuclear  fuel  storage  will  increase 
whether  or  not  DOE  deploys  the  multi- 
purpose canister-based  system  or  any  of 
its  alternatives.         ^ 

Multi-purpose  Canister-based  System: 
The  multi-purpose  canister-based 
system  would  replace  or  supplement 
existing  technologies  for  storage  and 
transport  of  spent  nuclear  fuel.  While 
the  Act  makes  DOE  responsible  for  the 
transportation,  monitored  retrievable 
storage,  and  disposal  of  spent  nuclear 
fuel,  multi-purpose  canister  technology 
is  not  a  specific  requirement  of  the  Act. 
Rather,  it  is  one  means  of  providing  for 
spent  nuclear  fuel  transportation  that, 
because  of  its  multi-purpose  design, 
would  also  facilitate  the  Department's 
planning  for  disposal  facilities  and 
possible  monitored  retrievable  storage, 
while  assisting  commercial  reactor 
operators  in  satisfying  their  need  to  plan 
for  additional  storage  of  the  spent 
nuclear  fuel  that  is  accumulating  at  the 
civilian  reactor  sites. 


In  1992,  DOE  investigated  the 
feasibility  of  using  a  multi-piupose 
canister-based  system.  i.e.,  a 
starwlardiaed  set  of  sealed  canisters, 
transportation  casks,  and  storage 
overpacks  to  handle  spent  nuclear  fuel. 
Under  this  approach,  spent  fuel 
assemblies  would  be  placed  in  sealed 
canisters  that  would  remain  sealed 
during  transport  and  storage,  and  that 
would  be  compatible  with  disposal. 
Because  this  approach  would  minimize 
the  handling  of  individual  fuel 
assemblies,  preliminary  evaluations 
indicated  that  such  a  multi-purpose 
canister-based  system  could  provide 
cost,  feasibility,  health  and  safety, 
environmental  impact,  and  risk 
advantages  over  other  existing  and 
proposed  waste  management  systems. 
Additionally,  the  multi-purpose 
canister-based  system  could  be  used  to 
accept  a  majority  of  existing  fuel  sizes 
and  configurations,  and  would  allow  the 
establishment  of  standardized  handling 
procedures. 

The  investigation  of  the  multi- 
purpose canister  concept  involved  the 
development  of  a  concei>tual  design, 
numerous  supporting  studies, 
evaluations  of  alternative  cask  and 
canister  concepts,  and  input  from 
stakeholders.  Based  on  these  activities, 
the  decision  was  made  to  invite  private 
vendors  to  submit  designs  kM* 
components  of  the  multi-purpose 
canister-based  system.  On  June  3, 1994. 
a  package  of  information  was  provided 
to  individuals  responding  to  a  IX)E 
contractor  (TRW  Environmental  Safety 
Systems,  Inc.)  request  fior  proposals 
announcement,  which  was  published  in 
the  May  11, 1994,  issue  of  the 
Commerce  Business  Daily.  One  or  mWe 
design  OHUracts  are  expected  to  be 
awarded  in  early  1995.  The  request  for 
proposals  established  broad  criteria 
sufficient  to  allow  for  varied  design 
approaches. 

The  varied  design  approaches 
expected  to  be  reoeiveid  in  response  to 
the  request  for  pn^wsals  will  be 
reviewed  by  DOE  and  a  raitge  of 
reasonable  alternatives  will  be 
submitted  to  the  Nuclear  Regulatory 
Commission  for  certification  of  their 
compliance  with  the  Commission's 
regulations  for  transport  and  storage  of 
spent  nuclear  fuel  (10  CFR  Parts  71  and 
72).  DOE  expects  that  each  vendor  team 
will  submit  a  package  of  up  to  six  multi- 
purpose canister-related  Safety  Analysis 
Reports  (up  to  four  for  storage  and  two 
for  transportation).  More  than  one 
vendor  team  may  proceed  to  the  cask 
certification  pluae..DOE  expects  these 
applications  to  repieseot  the  ceasonable 
range  of  multi-purpose  canister-based 
system  alternatives.  The  decision  to 


proceed  with  designs  and  to  submit 
Safety  Analysis  Reports  for  a  multi- 
purpose canister-based  system  will  not 
limit  the  choice  of  reasonable 
alternatives  for  handling,  storing  ajEKl 
transporting  spent  nuclear  Kiel  dot 
prejudice  the  ultimate  dedsions  on  the 
spent  nuclear  fuel  management  system, 
because  DOE  and/or  commercial  reactor 
operators  are  free  to  use  any  Nuclear 
Regulatory  Commissioa-certified 
technology.  If  there  are  any  meaningful 
differences  in  the  environmental 
impacts  of  varied  multi-purpose 
canister-based  system  designs,  they  are 
expected  to  relate  to  cask  capacity, 
which  determines  the  quantity  of  spent 
nuclear  fuel  in  a  storage  and  transport 
unit,  and  therefore  would  d^enmine  the 
4otal  inventory  of  multi-purpose 
canisters  required  for  storage  and 
transport. 

DOE,  in  accordance  with  both  the 
Council  on  Environmental  Quality's 
NEPA  regulations  (40  CFR  Parts  1500- 
1508)  and  its  own  regulations  for 
implementing  NEPA  (10  CFR  Part  1021). 
has  determined  that  an  EIS  is  the 
appropriate  level  of  environmental 
review  documentation  for  the  proposed 
action.  The  subject  EIS  will  analyze  the 
environmental  impacts  of  fabricating 
and  deploying  a  multi-purpose  canister- 
based  system  as  a  part  of  the  civilian 
spent  nuclear  fuel  mana^ment  svstem. 

Proposed  Action:  The  proposed  action 
would  provide  a  standardized  system  to 
handle,  store,  and  transport  spent 
nuclear  fuel,  in  order  to  minimize  or 
eliminate  the  need  for  the  spent  nuclear 
fuel  to  be  removed  from  canisters  or 
casks  during  storage  and  transportation, 
and,  to  the  extent  practicable,  be 
compatible  with  disposal. 

DOE  proposes  to  tabricate  and  deploy 
certain  components  of  a  multi-purpose 
canister-based  system.  These 
components  are:  (1)  Canisters  capable  of 
holding  multiple  spent  nuclear  fiiel 
assemblies;  (2)  specialized  handling  and 
welding  equipment:  (3)  transfer  casks  to 
shield  the  canisters  during  loading  into 
on-site  storage  casks;  (4)  storage  casks 
for  sealed  canisters;  (5)  transportation 
casks  for  rail  transport  of  canisters;  and 
(6)  associated  equipment  necessary  to 
deploy  the  multi-purpose  canister-based 
system.  If  DOE  decides  to  deploy  this 
system,  the  multi-purpose  canister- 
based  system  components  could  be 
provided  to  utilities  building  dry  storage 
facilities  and  willing  to  adopt  the  multi- 
purpose canister  as  part  of  their  spent 
nuclear  fiiel  management  system. 

In  evaluating  the  environmental 
impacts  of  the  proposed  action,  the 
following  will  be  analyzed: 

•  Manufacturing  of  multi-purpose 
canister-based  system  components; 


•  Packaging  and  handling  of  spent 
nuclear  fuel  as  it  is  transfianed  to 
canisters  or  casks; 

•  Canister  transfer  and  loading 
operations; 

•  Storage  of  spent  nuclear  fuel  in 
canisters  and  casks  at  the  reactor  sites; 

•  Spent  nuclear  fuel  transportation 
fit)m  the  reactor  sites  to  a  hypothetical 
monitored  retrievable  storage  fecility 
and/or  a  geologic  repository  (generic 
analysis); 

•  Handling  and  storage  of  spent 
nuclear  fuel  at  a  hypothetical  monitored 
retrievable  storage  facility  (generic 
analysis);  and 

•  Surface  activities  involving  the 
handling  and  disposal  of  spent  nuclear 
fuel  at  a  geologic  repository  (generic 
analysis). 

The  multi-purpose  canister-based 
system  could  be  compatible  with  the 
permanent  disposal  of  spent  nuclear 
fuel  because  the  canister  could  be 
encapsulated  in  a  sealed  disposal 
overpack  for  placement  in  a  geologic 
repository.  Because  site  characterization 
data  are  not  available  and  the  regulatory 
standards  applicable  to  permanent 
disposal  have  not  yet  been  established 
by  the  U.S.  Environmental  Protection 
Agency,  imderground  emplacement  and 
post-closure  impacts  at  a  geolo^c 
repository  will  not  be  addressed  in  this 
EIS.  As  previously  described,  such 
impacts  will  be  discussed  in  the 
geologic  repository  EIS. 

To  analyze  the  impacts  of  the  multi- 
purpose canister-based  system,  the 
subject  EIS  will  use  the  conceptual 
designs  that  accompanied  the  request 
for  proposals  information  package, 
which  was  distributed  on  June  3. 1994. 
The  conceptual  designs  include  two 
sizes  for  the  multi-purpose  canister  a 
large  capacity  canister  that  would 
satisfy  a  125-ton  crane  boc^  weight 
limit  and  a  small  capacity  canister  that 
would  meet  a  75-ton  crane  hook  weight 
limit.  The  capacity  of  the  large  canister 
would  be  21  inessurized  water  reactor 
fuel  assemblies  or  40  boilii^  water 
reactor  fuel  assemblies.  The  small 
canister  would  have  a  capacity  of  12 
pressurized  water  reactor  assemblies  or 
24  boiling  water  reactor  assemblies. 

A  multi-purpose  canister  would 
consist  of  a  c>'lindrical  shell  with  two 
lids,  a  sf>ent  fuel  basket,  and  a  shield 
plug.  Tlie  spent  fuel  basket  would 
provide  structural  support  for  the  spent 
fuel  assemblies  and  a  path  for  the 
transfer  of  the  heat  generated  by  the 
spent  nuclear  fuel  into  the  canistei 
shell.  The  spent  fuel  basket  would  also 
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provide  criticality  '  control  to  ensure 
that  the  spent  nuclear  fuel  remains 
subcriticaL  The  cylindrical  shell  would 
provide  structural  support  for  the  fuel 
basket  structure.  For  storage,  the 
cylindrical  shell  and  the  inner  lid 
would  provide  a  primary  containment 
boundary  to  prevent  the  release  of 
radioactive  material  from  the  spent 
nuclear  fuel.  For  transportation  and 
disposal,  the  outer  lid  would  provide 
primary  containment. 

The  material  considered  in  the 
conceptual  design  for  the  multi-purpose 
canister  shell  was  316L  stainless  steel; 
alternatives  may  include  other  types  of 
stainless  steel.  The  shield  plug  is  a 
metal  barrier  to  reduce  exposure  during 
transfer  and  may  be  required  to 
maintain  personnel  radiation  exposures 
as  low  as  reasonably  achievable  during 
welding  and  inspection;  alternative 
materials  may  include  depleted 
uranium  and  carbon  steel. 

The  multi-purpose  canister-based 
system  conceptual  design  also  includes 
two  transportation  casks,  one  to 
transport  the  large  canister  and  one  to 
transport  the  small  canister.  For 
transportation,  the  transportation  cask 
provides  the  primary  containment.  The 
structural  components  of  the  cask  body 
may  be  composed  of  stainless  steel  and 
an  enclosed  gamma  shielding  material 
that  incorporates  depleted  uranium  and 
a  layer  of  lead.  Alternative  shielding 
materials  may  be  lead,  depleted 
uranium,  or  a  combination  of  the  two. 

Alternatives  to  the  Proposed  Action: 
Three  alternative  hardware  systems  are 
being  considered  for  evaluation  in  the 
EIS.  These  alternatives  are  presented  to 
facilitate  discussion  on  the  scope  of  the 
EIS  and  are  not  intended  to  be  all- 
inclusive  or  to  predetermine  the  EIS 
scope.  The  alternatives  include:  (1)  no 
action,  which  is  the  current  technology 
consisting  of  diflerent  systems  of 
specialized  single-purpose  canisters  and 
casks  that  have  been  certiHed  by  the 
Nuclear  Regulatory  Commission  or  are 
presently  undergoing  Nuclear 
Regulatory  Commission  certification;  (2) 
the  current  technology  (as  in  alternative 
(1)1  supplemented  by  a  high-capacity 
rail  transportation  cask;  and  (3)  a  system 
using  transportable  storage  casks.  These 
alternatives  are  further  described  below. 

Under  the  no-action  alternative,  DOE 
would  qpt  promote  a  particular  system. 
Under  this  approach,  DOE  expects  that 


'  Criticality  w  the  ability  of  an  array  of  nuclear 
fuel  to  sustain  a  nuclear  chain  reaction.  Casks  used 
for  storage  and  transportation  of  spent  nuclear  fuel 
and  waste  packages  used  for  Hnal  disposal  must  be 
designed  to  prevent  the  occurrence  of  criticality. 
even  under  postulated  accident  conditions.  The 
condition  of  nuclear  fuel  before  it  achieves 
criticality  is  called  subcriticaL 


sbent  fuel  assemblies  would  be 
transferred  from  one  single-purpose 

)sk  to  another  single-purpose  cask  as 

key  move  through  the  waste- 

|anagement  system.  Each  transfer 
would  require  additional 
idling  of  bare  spent  fuel  assemblies, 
lis  non-standardized  single-purpose 
sistem  is  currently  being  used  or 
p  roposed  for  use  by  utilities  as  their 
s  >ent  fuel  pools  reach  capacity.  In 
a  Idition  to  the  currently  certified  rail 
ti  ansportation  casks,  this  scenario 
a  ;sumes  that  the  legal  weight  truck  cask, 
c  irrently  being  developed  with  a 
c  ipacity  of  four  pressurized  water 
rf  actor  or  nine  boiling  water  reactor  fuel 
assemblies,  will  also  be  available. 
Bbcause  DOE  expects  this  scenario  to 
occur  if  DOE  does  not  act  to  implement 
ttte  multi-purpose  canister-based  system 
o  •  one  of  the  other  alternatives,  it 
n  gards  this  scenario  as  the  no-action 
a  temative  in  the  EIS. 

The  second  alternative  is  identical  to 
tl  e  no-action  alternative,  except  that  the 
s;  'Stem  would  be  supplemented  by  a 
n  }w  high-capacity  rail  transportation 
CI  isk.  This  alternative  would  examine 
tl  e  use  of  rail  transport  to  reduce  the 
fi  Bquency  of  required  shipments* 
it  iprove  transportation  efficiency,  and 
n  duce  cumulative  exposures  near 
tl  ansportation  routes.  Like  the  no-action 
a  temative,  this  alternative  would 
n  quire  additional  handling  of  bare 
s  >ent  fuel  assemblies  as  these 
a  semblies  are  transferred  from  one 
s:  ngle  purpose  storage  or  transportation 
c  mister  or  cask  to  another.  Although 
E  OE  is  unaware  of  any  effort  currently 
u  ider  way  to  obtain  Nuclear  Regulatory 
C  smmission  certification  of  such  a  rail 
c  isk,  the  rail  cask  is  technically  feasible 
a  id  may  provide  advantages  over  the 
n  )-action  alternative. 

The  third  alternative  involves  the 
d  ivelopment  of  dual-purpose 
titnsportable  storage  casks  (a  dual- 
purpose  cask-based  system  that  could  be 
ti  ansported  by  rail).  This  system  could 
b !  supplemented  with  legal  weight 
t(  Lick  casks  for  those  utilities  unable  to 
ai  icommodate  transportable  storage 
ci  isks  suitable  for  rail  transport.  Under 
tl  is  alternative,  spent  fuel  assemblies 
V  ould  be  placeid  in  a  sealed  cask  that 
n  ay  be  used  for  dry  storage  and 
tl  ansport  by  rail,  either  to  a  monitored 
u  trievable  storage  facility  or  to  a 
gi  tologic  repository.  At  a  geologic 
Ti  pository,  individual  fuel  assemblies 
M  ould  be  removed  from  the 
tl  ansportable  storage  cask  and 
n  packaged  in  a  suitable  geologic 
d  sposal  package.  This  alternative  could 
p  -ovide  high  transportation  capacities 
ii  1  comparison  to  the  no-action 
a  temative  and  reduce  the  number  of 


times  that  spent  nuclear  fuel  would 
have  to  be  handled  outside  a  canister  or 
a  cask.  However,  it  would  require 
additional  repackaging  and  handling  of 
the  spent  nuclear  hiel  at  a  geologic 
repository. 

Environmental  Issues:  DOE  has 
identified  environmental  issues  related 
to  the  multi-purpose  canister-based 
system  and  the  alternative  systems.  The 
issues  are  presented  here  to  facilitate 
scoping.  The  list  of  issues  is  not 
intended  to  be  all-inclusive  or  to 
predetermine  the  scope  of  the  EIS. 

Since  the  proposecf  muhi-purpose 
canister-based  system  would  be  made 
available  to  commercial  reactor 
operators,  and  would  be  used  by  EKDE  in 
its  own  activities  relating  to  the 
management  of  spent  nuclear  fuel,  this 
EIS  would  address  in  general  terms 
potential  impacts  related  to  deployment 
of  the  multi-purpose  canister-based 
system  or  its  alternatives  at  all  steps 
leading  to  ultimate  disposal.  However, 
the  EIS  would  not  include  site-specific 
analysis  of  the  potential  impacts 
associated  with  specific  reactor  sites, 
potential  monitored  retrievable  storage 
facility  sites,  potential  geologic 
repository  sites,  or  site-specific 
transportation  routes.  These  analyses 
would  be  performed  in  subsequent 
NEPA  reviews,  as  appropriate. 

DOE  expects  that  the  EIS  would 
address  the  following  issues: 

•  Public  and  Worker  Safety  and 
Health.  The  potential  health  and  safety 
impacts  to  workers  and  the  public 
during  the  handling,  packaging  and 
storage  of  spent  nuclear  fuel  at  a  generic 
nuclear  power  plant  site,  during 
transportation  of  spent  nuclear  fuel,  and 
during  handling  at  storage  and  disposal 
facilities.  Subsequent  NEPA  documents 
will  address  health  effects  in  more 
detail  once  the  specific  proposed  sites 
and  routes  are  identified; 

•  Transportation.  The  potential  risks 
associated  with  transport  of  spent 
nuclear  fuel  will  be  assessed  for 
shipments  between  reactor  sites  and 
each  hypothetical  monitored  retrievable 
storage  facility  and/or  a  geologic 
repository.  For  purposes  of  analysis,  two 
hypothetical  monitored  retrievable 
storage  facility  locations  will  be 
considered:  one  in  the  eastern  region 
and  one  in  the  western  region  of  the 
United  States.  A  geologic  repository  will 
be  assumed  to  be  located  at  Yucca 
Mountain,  Nevada,  which  is  the  only 
candidate  repository  site  currently 
authorized  by  law  for  investigation.  The 
use  of  hypothetical  routes  and  facility 
locations  for  the  monitored  retrievable 
storage  facility  and  geologic  repository 
in  performing  various  calculations  is  not 
meant  to  imply  that  DOE  has  actually 


made  routing  or  site-selection  decisions 
at  this  time; 

•  Accidents.  The  potential  effects  to 
the  environment,  workers  and  the 
public  due  to  reasonably  foreseeable 
accidents  during  handling,  storage,  and 
transportation,  including  accidents  witb 
low  probability  but  high  consequences; 

•  Waste  Isolation.  Tne  potential 
impacts  on  the  operation  of  at-reactor 
storage  sites,  hypothetical  monitored 
retrievable  storage  facilities,  and  a 
geologic  repository; 

•  Waste  Management.  The  impacts  of 
management  of  solid  and  liquid  waste, 
including  residues,  non-hazardous, 
hazardous,  and  radiological  wastes  that 
might  result  from  manufacturing, 
storage,  and  transportation: 

•  Socioeconomic  Conditions. 
Potential  generic  socioeconomic 
impacts,  such  as  impacts  on 
employment,  tax  base,  and  public 
services; 

•  Environmental  Justice.  Potential 
disproportionately  high  and  adverse 
impacts  of  activities  on  minority  or  low- 
income  populations; 

•  Pollution  Prevention.  Appropriate 
and  innovative  pollution  prevention, 
waste  minimization,  and  energy  and 
water  use  reduction  technologies, 
including  eliminating  or  significantly 
reducing:  (a)  Acquisition  of  unnecessary 
hazardous  substances,  and  (b)  energy, 
water,  and  related  environmental 
impacts  by  promoting  use  of  energy 
efficient  and  renewable  technologies; 

•  Soil,  Water,  and  Air  Resources. 
Potential  generic  impacts  to  soil,  water, 
and  air  pathways; 

•  Sensitive  Habitat  Resources. 
Potential  generic  impacts  to  plants, 
animals,  and  habitat,  including  impacts 
to  floodplains,  wetlands,  and  threatened 
and  endangered  species  and  their 
habitat;  and 

•  Cultural  Resources.  Potential 
generic  impacts  to  cultural  resources. 

Relationship  to  Other  NEPA  Reviews: 
The  Act  directs  DOE  to  characterize 
only  one  site.  Yucca  Mountain,  Nye 
County,  Nevada,  for  the  first  geologic 
repository.  If,  after  site  characterization, 
the  Yucca  Mountain  site  is  found  to  be 
suitable,  the  Secretary  of  Energy  may 
submit  to  the  President  a 
recommendation  that  the  President 
approve  the  site  for  development  as  a 
geologic  repository.  This 
recommendation  is  required  by  the  Act 
to  be  accompanied  by  an  EIS.  At 
present,  site  characterization  activities 
are  proceeding  at  Yucca  Mountain,  but 
a  site-suitability  determination  has  not 
been  made.  The  Act  also  authorizes 
DOE  to  site,  construct,  and  operate  a 
monitored  retrievable  storage  facility 
subject  to  certain  conditions.  The  Act 


states  that  any  DOE  selection  of  a 
monitored  retrievable  storage  facility 
site  must  be  accompanied  by  an 
environmental  assessment  for  site 
selection  and  a  subsequent  EIS  for 
licensing,  and  may  not  occur  until  the 
Secretary  has  characterized  a  geologic 
repository  site  and  recommended  to  the 
President  the  approval  of  the  geologic 
repository  site.  At  present,  no  monitored 
retrievable  storage  facility  site  has  been 
proposed.  The  Act  also  provides  for  a 
negotiated,  volunteer  process  for  siting 
a  monitored  retrievable  storage  facility. 
The  Act  allows  the  negotiated  siting  of 
a  monitored  retrievable  storage  facility 
by  this  process  before  recommendation 
of  a  geologic  repository  site.  The  Act 
requires  the  preparation  of  (1)  an 
environmental  assessment  for  proposing 
a  negotiated  site  to  Congress,  and  (2)  an 
EIS  for  licensing.  No  monitored 
retrievable  storage  site  has  been 
proposed  under  this  voluntary  process. 

DOE  prepared  two  EIS's  that 
supported  the  programmatic  decision  to 
develop  a  civilian  radioactive  waste 
management  system  and  were  available 
to  Congress  during  its  consideration  of 
the  Act.  These  two  supporting  EIS's  are: 

•  Final  Environmental  Impact 
Statement:  Management  of 
Commercially  Generated  Radioactive 
Waste,  IXDE/EIS-0046-F,  1980, 
evaluated  the  environmental  impacts  of 
various  alternatives  associated  with  the 
management  of  commercially  generated 
waste  and  recommended  geologic 
disposal  over  other  disposal  forms;  and 

•  Final  Environmental  Impact 
Statement:  U.S.  Spent  Fuel  Policy,  DOE/ 
EIS-0015, 1980,  evaluated  the 
environmental  impacts  of  the  storage 
and  transportation  of  spent  nuclear  fuel 
as  proposed  in  the  draft  Spent  Nuclear 
Fuel  Act  of  1979.  The  aUematives 
evaluated  were  at-reactor  storage, 
regionalized  storage,  and  centralized 
storage  (i.e.,  a  monitored  retrievable 
storage  facility).  The  last  of  these  was 
foimd  to  have  the  least  environmental 
impacts. 

DOE  also  prepared  other 
environmental  review  documents  under 
the  Act  relative  to  other  aspects  of  the 
waste  management  system.  The  subject 
EIS  would  use  pertinent  information 
presented  in  the  following 
environmental  review  documents: 

•  Environmental  Assessment,  Yucca 
Mountain  Site,  Nevada  Research  and 
Development  Area,  Nye  County, 
Nevada,  DOE/RW-0073, 1986:  and 

•  Environmental  Assessment  for  a 
Monitored  Retrievable  Storage  Facility, 
DOE/RW-0035, 1986. 

Additional  documents  that  may  be 
prepared,  as  required  by  the  Act. 
include: 


•  EIS  for  construction  and  operation 
of  a  geologic  repository; 

•  Environmental  Assessment  for  a 
negotiated  site  for  a  monitored 
retrievable  storage  facility; 

•  Environmental  Assessment  for  the 
selection  of  a  DOE-sited  monitored 
retrievable  storage  facility; 

•  EIS  for  construction  of  a  monitored 
retrievable  storage  facility. 

Additional  DOE  NEPA  documentation 
related  to  spent  nuclear  fuel,  recently 
issued  or  in  preparation,  includes: 

•  Programmatic  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Draft  EIS,  June  1994;  and 

•  A  Proposed  Policy  for  the 
Acceptance  of  Foreign  Research  Reactor 
Spent  Nuclear  Fuel  EIS.  Notice  of 
Intent.  October  21, 1993  (58  FR  54366). 

These  two  documents  address  spent 
nuclear  fuel  that  the  DOE  currently 
ovkTis  or  proposes  to  acquire;  the  total 
quantity  of  such  sp>ent  nuclear  fuel  is  a 
small  fraction  of  the  current  and 
prospective  domestic  commercial 
civilian  spent  nuclear  fuel  inventory. 
Although  the  EXDE-owned  fuel  is  not 
being  specifically  considered  in  the 
development  of  the  multi-purpose 
canister,  multi-purpose  canister-based 
technology  may  be  appropriate  for  the 
DOE -owned  spent  nuclear  fuel. 

Supporting  Documentation:  Copies  of 
the  Implementation  Plan,  as  well  as  the 
draft  and  final  EISs,  will  be  made 
available  for  inspection  during  business 
hours  at  DOE's  Freedom  of  Information 
Reading  Rooms,  which  are  listed  below. 

Department  of  Energy  Freedom  of 
Information  Public  Reading  Rooms 

Albuquerque  Operations  Office 

National  Atomic  Museum,  Building 
20358,  Wyoming  Boulevard,  P.O.  Box 
5400,  Albuquerque,  NM  871-5400. 
Attn:  Diane  Zepeda.  (505)  845-4370 

Bartlesville  Project  Office/National 
Institute  for  Petroleum  and  Energy 
Research 

BPO/NIPER  Library,  U.S.  Department  of 
Energy,  220  North  Virginia  Avenue. 
P.O.  Box  2128.  Bartlesville.  OK  74003, 
Attn:  Josh  Stroman.  (918)  337-4971 

Dallas  Support  Office 

U.S.  Department  of  Energy,  Suite  400, 
1440  W.  Mockingbird  Lane.  Dallas, 
TX  75247,  Attn:  Gailene  Reinhold, 
(214) 767-7040 

Denver  Support  Office 

U.S.  Department  of  Energy,  1075  South 
Yukon  Street,  P.O.  Box  26247, 
Lakewood,  CO  80226,  Attn:  Al 
Hymer,  (303)  969-7000  x233 
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BotuteviUe  PbNvr  Admmistmtioa 

U.S.  Department  of  Ehergj.  P.Q,  Box 
362t-ALP.  Portland.  C«  97208.  Attn: 
Jo  Ann  Scott.  (503)  230-3474/3232 

Chicago  OperaUons  Office 

Document  Department.  University  of 
Illinois  at  Chicago.  801  South  Morgan 
Street.  Chicago,  IL  60607.  Attn:  Karen 
Craves.  (312)  996-2738 

Fernald  Ana  Office 

U.S.  Departmeot  of  Energy.  Public 
Information  Room.  FERMCa  P.O. 
Box  398705.  ancinnati.  OH  45239- 
8705.  Attn:  Ken  Morgan.  (513)  648- 
3131 

Headquarters  Office 

U.S.  Department  of  Energy.  Room  l£- 
__  190.  Forrestal  Bldg..  1000 
Independence  Ave..  SW..  Washington, 
IX:  20585.  Attn:  Denise  Diggin,  (202) 
586-6020 

Idaho  Operations  Office 

Idaho  Piiblic  Reading  Room,  1776 
Science  Center  Drive,  Idaho  Falls,  ID 
83402.  Attir.  Carl  R.  Robertson.  (208) 
526-1144 

Morgantown  Energy  Technology  Center 

METC  Library,  U.S.  Department  of 
Energy,  3610  Collins  Ferry  Road.  P.O. 
Box  880.  Moigantown.  WV  26505. 
Attn:  Matt  Marsteiler.  (304)  291-4183 

Richland  Operations  Office 

Washington  State  University.  Tri-Cities 
Branch  Campus.  100  Sprout  Road. 
Richland,  WA  99352.  Attn:  Terri 
Traub,  (509)  376-8583 

Rocky  Flats  Field  Office 

Front  Range  Community,  College 
Library.  3645  West  112th  Avenue, 
Westminster.  CO  80030,  Attn:  Will- 
Ann  Lamsens.  (303)  469-44.35 

Nevada  Operations  Office 

U.S.  Departmeiat  of  Energy.  Public 
Reading  Room,  2753  South  Highland 
Drive,  P.O.  Box  98518,  Las  Vegas,  NV 
89193-8518.  Attn:  Charlotte  Cox. 
(702)  295-1459 

Oak  Ridge  Operations  Office 

U.S.  Department  of  Energ>',  Public 
Reading  Room.  200  Administration 
Road.  P.O.  Box  2001.  Oalc  Rici^.  TN 
37831-8510.  Attn:  Jane  Greenwalt. 
(615) 576-1216 

Oakland  Operations.  Office 

U.S.  DeparUaent  of  Energy.  Public 
Reading  Room.  EK:,  Sth  Floor,  1301 
Clay  Stieet.  Oaldand.  CA  94612-5208, 
Attn:  Lauren  McNair.  (510)  637-1762 
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Sai  annah  Rivvr  Operations  Office 

Gn  gg-Cranif«  Library.  Univer.  of  S. 
Qarolina — Aikm.  171  University 
Parkway.  Aiken,  SC  29801,  Attn: 
Times  M.  Gaver.  (803)  725-2889 

PitUburgb  Energy  Technology  Center 

U  A  Department  of  Energy,  Building 
9  22/M210,  P.O.  Box  10940600. 
I  ittsbmgti.  PA  15236.  Attn:  Ann  C 
I  imlap.  (412)  892-6167 

Soi  theastem  Power  AdnUnistration 

U.i  L  Department  of  Energy.  Legal 

1  ibrary.  Samuel  Elbert  Building. 

F  ubiic  Square.  Elberton.  GA  30635- 

2  496.  Attn:  Joel  W.  Seymour.  (706) 
2B3-9911 

Set  ttle  Support  Office 

U^  .  Department  of  Energy,  800  Fifth 
/  venue.  »3950.  Seattle.  WA  98104, 
y  ttn:  Kathy  Vegp.  (206)  553-1132 

Soi  rthrrestem  Power  Administratioo 

Ui  .  Department  of  Energy,  Pi^c 
I  eading  Room.  P.O.  Box  1619.  Tulsa. 
C  K  74101.  Attn:  Marti  Ayers.  (918) 
5  Bl-7426 

Strategic  Petroleum  Reserve  Project 
Mapagement  Office 

V.i .  Department  of  Energy,  SPRPMO/ 
i  EB  Reading  Room.  900  Commerce 
I  oad.  New  Orleans,  LA  70123.  Attn: 
I  lyess  Washington.  (504)  734-4243 

Su  lerconductirtg  Super  Collider 
Te  wination  Profect  Office 

U.J .  Department  of  Energy.  2550 

1  eckleymeade  Avenue,  Dallas.  TX 
5  5237,  Attn:  Gina  Dan,  (214)  708- 

2  526 

li  sued  in  Waskiogton,  DC.,  on  October  19, 
19St. 
Th<  mas  A.  Rallew. 

Ac[  \ng  Assistant  Secretary,  Environment. 
Saj  'ty  and  Health. 
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No  them  Natural  Gas  Co^  Notice  of 
Int  Hit  To  Prepare  an  Environmental 
Aa  cessmem  tor  ttie  Proposed  Peoples/ 
L.J .  Power^otlags  Grove  Project  and 
Request  for  Coonments  on 
Environmental  Issoes 

Oc  obex  18. 1994. 

'  lie  staff  of  the  Federal  Energy 
Re  lulatory  Commission  (FERC  or  the 
Co  nmissioo]  will  prepare  an 
en  ironmental  as.sessment  (EA)  that  will 


discuss  environnMBtal  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  Pwples/L^S.  Power- 
Cottage  Grave  Pnqect'  Tins  EA  will  be 
used  by  the  Camaiiaston  in  its  decision- 
making process  to  detemune  whether  an 
environmental  impact  statement  is 
necessary  and  whether  or  not  to  approve 
the  project. 

Summary  of  tlie  Pnqiesed  Project 

Northern  Natural  Gas  Company 
(Northern  Natural)  wants  Commissioo 
authorization  to: 

(1)  Construct  and  operate  about  1.42 
miles  of  30-inch-diameter  pipeline  to 
loop  its  existing  24-inch-diameter 
pipeline  (MhfM  86501)  in  Washington 
County.  Minnesota; 

(2)  Construct  a  new  L.S.  Power-Cottage 
Grove  Town  Border  Station  (TBS)  in 
Washington  County,  Minnesota;  and 

(3)  Install  and  operate  an  etectrfc-raotor 
driven  1.250-horsepower  (hp) 
compressor  at  the  existing  Farmington 
Compressor  Station  in  Dakota  County. 
Minnesota. 

The  proposed  facilities  will  be  used  to 
provide  about  29.120  million  cubic  feet 
per  day  of  natural  gas  to  Peoples  Natural 
Gas  Company  and  LS.  Power-Cottage 
Grove  Limiteid  Partnership's  planned 
L.S.  Power-Cottage  Grove  Cogeneration 
Plant  in  Washington  County,  Minnesota. 

The  general  location  of  these  facilities 
is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Northern  Natural  proposes  to  use  a 
75-foot-wide  construction  right-of-way 
(ROW)  for  the  loop.  Through  residential 
areas,  Northern  Natural  would  use  a  50- 
foot-wide  construction  ROW  to 
minimize  disturbance  to  residences. 

Ten  temporary  work  areas  outside  the 
construction  right-of-way  would  be 
required  at  road  and  railway  crossing!;, 
a  retention  pond,  and  at  the  beginning 
and  end  of  the  pipeline  loop.  Each  of 
these  extra  work  areas  would  occupy  an 
additional  0.03-  to  a34-acre  of  land. 
Northern  would  also  use  a  0.62-acre 
pipe  storage  area  near  the  beginning  of 
the  loop. 

The  proposed  L.S.  Power-Cottage 
Grove  TBS  would  require  ^MKtt  &26 
acre  of  land.  The  compressor  addition  at 
the  existing  Farmington  Compressor 


■  Narthen  NatiKalG«*Comf>any'sapi>lica(t<)a 
was  filed  with  theComnussiaa  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  Part  1 57  of  the 
CoimntMton's  regulations. 

'TheappeiKficesraCttMiced  i»  this  nolle*  artnoi 
being  printed  in  Ifaa  Fadnnilflgirtir.  Copies  we 
availabls  from  the  Conmissioa's  Public  Refstenca 
Room,  Room  3104,  941  North  Capitol  Street,  N.fc. 
Washington.  D,C.  2W2C  or  cat!  (202)  208-1371 
Copies  ol  the  eppendkas  were  sent  to  aH  ihtyif 
rer.p.i»Tng.fhi»  noticp  in  the  maik 


Station  would  not  require  additional 
land. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  a  major 
Federal  action  whenever  it  considers  the 
issuance  of  a  Certificate  of  Public 
Convenience  and  Necessity.  Our  EA 
will  give  the  Commission  the 
information  it  needs  to  do  that.  If  the  EA 
concludes  that  the  projects  would  result 
in  significant  environmental  impacts, 
we  will  prepare  an  environmental 
impact  statement.  Otherwise  we  will 
prepare  a  Finding  of  No  Significant 
Impact. 

NEPA  also  requires  us  to  discover  and 
address  concerns  the  public  may  have 
about  proposals.  We  call  this  "scoping". 
The  main  goal  of  the  scoping  process  is 
to  focus  the  analysis  in  the  EA  on  the 
important  environmental  issues,  and  to 
separate  these  from  issues  that  are 
insignificant  and  do  not  require  detailed 
study. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  projects  under  these  general 
subject  headings: 

•  geology  and  soils 

•  air  quality  and  noise 

•  endangered  and  threatened  species 
e  vegetation  and  wildlife 

•  land  use 

•  water  resources,  fisheries  and 
wetlands 

e  cultural  resources 

•  pipeline  safety 

We  will  also  evaluate  possible 
alternatives  to  the  projects,  or  portions 
of  the  projects,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  afi'ected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
these  proceedings.  A  comment  period 
will  be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 


proposed  facilities  and  the 
environmental  information  provided  by 
Northern  Natural.  Keep  in  mind  that 
this  is  a  preliminary  list;  the  list  of 
issues  will  be  added  to,  subtracted  from, 
or  changed  based  on  your  comments 
and  our  own  analysis.  Issues  are: 

e  Construction  of  the  pipeline  would 
take  place  on  or  adjacent  to  about  70 
residential  properties. 

•  The  pipeline  would  possibly  cross 
potential  habitat  for  the  loggerhead 
shrike,  a  state- listed  threatened  species. 

•  The  pipeline  may  cross  or  be  near 
historic  structures  and  archeological 
sites. 

•  The  addition  of  a  compressor  eould 
affect  noise  levels  in  the  vicinity  of  the 
compressor  station. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  with  your  specific  comments  or 
concerns  about  the  project.  We  are 
particularly  interested  in  alternatives  to 
the  proposals  (including  alternative 
routes),  and  measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 
N.E.,  Washington,  D.C.  20426; 

•  Reference  Docket  No.  CP94-763- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Hugh  Thomas,  Project  Manager,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  St..  N.E.,  Room  7312. 
Washington.  D.C.  20426;  and; 

•  Mail  your  comments  so  they  will  be 
received  in  Washington  D.C.  on  or 
before  November  21. 1994. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceedings  or  an  "intervenor".  Among 
other  things,  intervenors  have  the  right 
to  receive  copies  of  case-related 
Commission  documents  and  filings  by 
other  intervenors.  Likewise,  each 
intervenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
to  become  an  intervenor  you  must  file 
a  Motion  to  Intervene  according  to  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  which  is  attached  as  appendix 
2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 


cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Hugh  Thomas,  EA  Project  Manager,  at 
(202)  208-0980. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-26237  Filed  10-21-94;  8:45  ami 

BtLUNG  CODE  (TIT-OI-P 


[Docket  No.  ER95-1 1-000,  at  al.] 

Southern  Company  Services,  Inc.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

Octoberl?,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Company  Services,  Inc. 

IDocket  No.  ER95-1 1-000) 

Take  notice  that  on  October  6, 1994, 
Southern  Company  Services,  Inc.  (SCS). 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
a  Service  Agreement  dated  as  of 
September  14, 1994,  between  LG&E 
Power  Marketing  Inc.  and  SCS  for 
service  under  the  Short-Term  Non-Firm 
Transmission  Service  Tariff  of  Southern 
Companies. 

Comment  date:  October  31. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  Company  Services,  Inc. 

IDocket  No.  ER95-1 2-000] 

Take  notice  that  on  October  6, 1994, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company- 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
a  Service  Agreement  dated  as  of 
September  19, 1994,  between  Enron 
Power  Marketing,  Inc.  and  SCS  for 
service  under  the  Short-Term  Non-Firm 
Transmission  Service  Tariff  of  Southern 
Companies. 

Comment  date:  October  31. 1994,  in 
accordance  with  Standard  Paragrapli  fl 
at  the  end  of  this  notice. 
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3.  Niagara 

(Docket  Na  FKn5i-13-OOOt 

Tdta  notkathat  OB  Octob»  6. 1994. 
Niagara  Mohawk  Power  Corpontion 
(Niagara  Mohawk),  tendered  for  filing 
an  agreement  between  Niag0ra  Mohawk 
and  Louis  Dreyfus  Electric  Power,  Inc. 
(LDE)  dated  September  27. 1994. 
providing  fot  certain  transmissioa 
services  to  LDE. 

Copies  of  this  filing  were  served  upon 
LDE  and  the  New  York  State  Pnbh'c 
Service  Commission. 

Comment  data:  October  Jl,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  Colorado 

IDocket  No.  ER95-14-0001 

Take  notice  that  on  October  6, 19»4. 
Public  Service  Company  of  Colorado 
(Public  Service)  tendered  for  flhng  two 
proposed  amendments  to  its  Contract 
for  Interconnections  and  Transmission 
Service  with  Tri-State  Generation  and 
Transmission  Association,  Inc.  (Tri- 
State),  as  coDtaioed  in  Public  Service's 
Rate  Schedule  FERC  No.  24.  Under  the 
proposed  amendments.  Public  Service  is 
seeking  to  revise  the  points  of  delivery 
associated  with  the  transniissioa  service 
it  provides  for  Tri-State  pursuant  to 
Article  8  of  the  Contract.  These 
proposed  amendments  will  have  no 
impact  OD  the  rates  or  revenues 
collected  for  service  under  this  rate 
schedule. 

Public  Service  requests  an  effective 
date  of  November  1, 1994,  for  the 
proposed  amendments. 

Copies  of  the  filing  were  served  upon 
Tri-State  Generation  and  Transmission 
Association,  Inc.,  and  state 
jurisdictional  regulators  which  include 
the  Public  Utilities  Commission  of  the 
State  of  Colorado  and  the  State  of     - 
Colorado  Office  of  Consumer  Counsel. 

Comment  date:  October  31, 1994,  in 
accordance  with  Standard  Para^ph  E 
at  the  end  of  this  notice. 

5.  Comnuwwcalth  Edison  Company 

([)ocket  No.  EK95-15-000) 

Take  notice  that  on  October  6, 1994, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  fiKng  proposed 
changes  in  its  FERC  Electric  Tariff, 
Rates  26. 27,  and  28.  The  proposed 
changes  amend  the  Electric  Service 
Contracts  between  ComEd  and  the  Cities 
of  Batavia,  Illinois  (Batavia),  Naperville, 
Illinois  (Naperville),  and  St.  Charles, 
Illinois  (St.  Charles).  Tliese  amendments 
extend  the  current  contracts  for  an 
additional  ten  years  at  negotiated  rates. 

A  copy  of  the  Bling  has  been  served 
upon  the  Cities  of  Batavia.  N^)erville 
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and  St.  Charles  and  the  IIKmms 
Cm  iiaarce  Commission. 

Qmmmt  date:  October  31, 1994.  in 
accordance  with  Standard  Plra^apb  E 
at  tfte  end  of  this  notice. 

6.  P  iciliCorp 

(DcM  ket  N&  E89&-lfr-000| 

T  ike  notice  that  on  October  7, 1994. 
Pac  nCorp.  tendered  for  fiHng  in 
acci  Tdance  with  18  CFR  Part  35  of  the 
RE£  TATED  SURPLUS  FBRM  CAPACITY 
SAl  E  AGREEMENT,  Contract  No.  I»- 
MS  '9-88BP92497.  dated  September  27. 
199  \,  between  Bonneville  Power 
Adi  linistration  (Bonneville)  and 
Pac  fiCorp  (Restated  Agreement). 
Pac  fiCorp  also  requests  that  the 
Cor  imission  cancel  PaciiiCorp  Rate 
Schedule  FERC  No.  547,  including 
Suplplements  No.  1  and  2  thereto, 
because  such  services  are  being  replaced 
by  me  Restated  Agreement.  PacifiCorp 
reqaests  that  the  Commission  grant  a 
waiver  of  its  prior  notice  requirements 
in  api^eptingthe  Restated  Agreement  for 
filijg. 

Copies  of  this  fliing  were  supplied  to 
Boijneville.  the  Public  Utility 
Coitmission  of  Oregon,  the  Utah  PubHc 
Service  Commission,  the  Washington 
Utilities  and  Tiransportation 
Cor  unission  and  the  Public  Utilities 
Cor  imission  of  the  State  of  California. 

C  ^rmment  date:  October  31. 1994.  in 
aco  irdance  with  Standard  Paragraph  E 
at  t  le  end  of  this  notice. 

7.  ^  ew  England  Power  Company^ 
Ma  sacbusetts  Electric  Conapany 

|Do(  ket  No.  ER95-17-0001 

T  3ke  notice  that  on  October  7. 1994. 
Nei  r  England  Power  Company  (NEP) 
anc  Massachusetts  Electric  Company, 
ten  ered  for  filing  an  Interconnectioa 
anc  Support  Agreement  writh  the 
Ma  blehead  (Mass.)  Municipal  Light 
De[  artment.  According  to  NEP  and 
MECo.  the  Agreement  provides  for 
up(  raded  transmission  service  to 
Ma  blehead  through  the  new  Railyard 
No.  49  Substation  and  through  new 
dis  ributioQ  lines. 

C  omment  date:  October  31. 1994.  in 
ace  Htknce  with  Stmdard  Paragraph  E  . 
at  t  le  end  of  this  notice. 

8.  A  lonongahela  Power  Company 

(Do  ket  No.  ER»5r-18r-000l 

1  ike  Qotice  that  go  October  7, 1994, 
All  !gheny  Power  SenricE  Corporation. 
on  tehalf  of  MoDoaigehela  Power 
Coi  ipeny.  submitted  Supplement  No.  1 
to  s  1994  Wholesale  Customer  Rate 
Clu  iiges  submitted  for  filing  on 
Sej  (ember  29. 1994.  Supptemcnt  No.  1 
inc  udes  a  Letter  Agreeomit  diat 
me  noriaUzes  future  negotiation 


procedures  as  agreed  toby  Moo  Power 

and  its  wholesale  customers. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers  and  the 
Public  Utility  Commissions. 

Comment  date:  October  31. 1994.  in 
accordimce  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

9.  Northwest  Regiaairf  Ttransraissieii 
Associatieit 

[Docket  No.  ER95-1d-p00l 

Take  notice  that  on  October  7. 1994. 
Portland  Gen«al  Electric  Company 
(PGE),  tendered  for  filing  on  behalf  of 
itself,  Puget  Sound  Power  k  light 
Company,  Qty  of  Tacoma  Departmeitf 
of  Public  Utilities,  Western  Montana 
Generation  and  Transmission 
Cooperative,  bic.  Pacific  Northwest 
Generating  cooperative,  and  Tenaska 
Power  Services  (together,  the  Fihng 
Parties)  the  Northwest  Regional 
Transmis^on  Associatian  Governing 
Agreement.  The  Governing  Agreement 
sets  forth  terms  and  conditions  to 
promote  coordinated  transmission 
planning,  efficient  use  of  transmission 
capacity,  competition  in  generati<m 
markets  and  reasonable  terms, 
conditions  and  pricing  for  trar^mission 
services  and  interconnecticms. 

Comment  date:  October  31, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Electric  and  Gas 
Company 

IDocket  No.  ER95-2(M)00l 

Take  notice  that  on  October  7, 1994, 
Public  Service  Ellectric  and  Gas 
Company  (PSEftG)  of  Newark,  New 
Jersey,  tendered  tor  filing  an  Agreement 
for  the  sale  and  purchase  of  Capacity 
and  Energy  between  PSEftG  and  the 
Borough  of  South  River,  New  Jersey 
(South  River).  Pursuant  to  the 
Agreement,  PSE&G  (Hvposes  to  begin 
selling  power  effective  October  10, 
1994,  in  an  effort  to  provide  econcmiic 
beneHt  to  South  River. 

PSE&G  requests  tfie  Commission  to 
waive  its  notice  requirements  under 
§  35.3  of  its  Regulations  and  such  other 
waivers  as  may  be  necessary  in  order  to 
permit  the  Capacity  and  Energy  Sale 
and  Purchase  Agreement  to  become 
effective  within  forty-eight  (48)  hours 
following  its  filing  with  the 
Commission. 

Copies  of  the  filing  have  been  served 
upon  South  River  and  the  New  Jersey 
Board  of  Regulatory  Commissioners. 

Coamrenf  dote:  October  31, 1994,  in 
accordance  with  .Standard  P&ragrapb  E 
at  the  end  of  this  ndica. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€K:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  94-26286  Fileii  10-21-94;  8;45  ami 

8ILUNG  COOe  6717-01-P 

IDocket  No.  ER94-1 675-000,  at  ai.] 

Wisconsin  Electric  Powwer  Comfiany,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

October  14, 1994. 

Take  notice  that  the  following  filings 
Have  been  made  with  the  Commission: 

1 .  Wisconsin  Electric  Power  (Company 

IDocket  No.  ER94-1675-000I 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
October  6. 1994,  tendered  for  filing  an 
amendment  to  Docket  No.  ER94-1675- 
000.  Copies  of  the  Transmission  Service 
Agreement  between  Wisconsin  Electric 
and  Rainbow  Energy  Marketing 
Corporation  Service  Agreement  allows 
Rainbow  to  receive  transmission  servicef 
under  Wisconsin  Electric's  FERC 
Electric  Tariff.  Original  Volume  1,  Rate 
Schedule  T-1. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  firom  date  of 
filing.  Copies  of  the  amendment  have 
been  served  on  Rainbow  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  October  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER95-1-000I 

Take  notice  that  on  October  3. 1994. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
it.self  and  Enron  Power  Marketing.  Inc 
(Enron).  The  Agreement  provides  for 


service  under  Wisconsin  Electric's 
Coordination  Sales  Tariff  which  was 
accepted  by  FERC  by  letter  order  dated 
June  14. 1994,  (Docket  No.  ER94-1179- 
000. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing. 

Copies  of  the  filing  have  been  served 
on  Enron  and  the  Pi^hc  Service 
Commission  of  Wisconsin. 

Comment  date:  October  28, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  EK95-2-O001 

Take  notice  that  on  October  3, 1994. 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  Catex  Vitol  Electric,  Inc. 
(CVE).  This  Service  Agreement  specifies 
that  CVE  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Power  Sales  Tariff  designated 
as  NMPC's  FERC  Electric  Tariff, 
Original  Volume  No.  2.  This  Tariff, 
approved  by  FERC  on  April  15, 1994. 
and  which  has  an  effective  date  of 
March  13. 1993,  will  allow  NMPC  and 
CVE  to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
sell  to  CVE  capacity  and/or  energy  as 
the  parties  may  mutually  agree. 

nKiPC  requests  an  effective  date  of 
September  28. 1994.  NMPC  has 
requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  CVE. 

Comment  date:  October  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PECO  Energy  Company 

[Docket  No.  ER95-3-0001 

Take  notice  that  on  October  3. 1994. 
PECO  Energy  Company  (PECO)., 
tendered  for  filing  an  Agreement 
between  PECO  and  AES  Power.  Inc. 
(.^ES)  dated  September  22, 1994. 

PECO  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  it  expects 
to  have  available  for  sale  firom  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to  AES.  In. 
order  to  optimize  the  economic 
advantage  to  both  PECO  and  AES,  PECO 
requests  that  the  Commission  waive  its 
customary  notice  period  and  permit  the 
agreement  to  bectHne  effective  on 
October  5, 1994. 

PECO  states  that  a  copy  of  this  filing 
has  been  .sent  to  AES  and  will  be 


furnished  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  October  28. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

[Docket  No.  ER95-4-000| 

Take  notice  that  on  October  3,  1994. 
New  England  Power  Company  (NEP), 
tendered  for  filing  five  (5)  notices  of 
termination  for  service  under  NEP's 
FERC  Electric  Service  Tariff,  Original 
Volume  No.  3. 

The  service  being  terminated  provides 
for  transmission  over  NEP's  sy^^♦^nl  of 
entitlements  in  the  Point  LePreau  unit 
in  Canada. 

Comment  date:  October  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Commonwealth  Edison  Company 

IDocket  No.  ER95-5-0(X)j 

Take  notice  that  on  October  3. 1994. 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  revision 
to  its  Power  Sales  tariff  (PS-1  Tariff) 
and  submitted  six  Service  Agreements; 
four  of  which  are  dated  September  12. 
1994.  establishing  Electric 
Clearinghouse,  Inc.  (ECI),  Heartland 
Energy  Services,  Inc.  (Heartland),  and 
Northern  States  Power  Company  (NSP) 
as  customers  under  the  terms  of 
ComEd's  Power  Sales  Tariff  PS-1,  and 
ECI  as  a  customer  under  the  terms  of 
ComEd's  Transmission  Service  Tariff 
TS-1  (TS-1  Tariff),  and  two  of  which 
are  dated  September  15, 1994. 
establishing  MidCon  Power  Sen  ices 
Corporation  (MidCon)  as  customers 
under  both  the  PS-1  Schedule  4, 
Negotiated  Capacity.  The  Commission 
has  previously  designated  the  PS-1  . 
Tariff  as  FERC  Electric  Tariff.  Original 
Volume  No.  2.  The  Commission  has 
previously  accepted  the  TS-1  Tariff  for 
filing  and  suspended  rates  (as  modified) 
in  Docket  No.  ER93-777-000. 

For  PS-1  Tariff  revision  and  new 
Power  Sales  Schedule  4.  ComEd 
requests  an  effective  date  of  December  3. 
1994,  that  is  60  days  after  the  submittal 
of  this  filing.  For  the  six  new  Ser\ice 
Agreements,  ComEd  requests  an 
effective  date  of  September  15. 1994. 
and  accordingly  seeks  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  ser\'ed  upon 
current  customers,  EQ.  Heartland. 
MidCon,  NSP  and  the  Illinois 
Commerce  Commission. 

Comment  date:  October  28. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  New  England  Power  Company 

(Docket  No.  ER95-6-0001 

Take  notice  that  on  October  4, 1994, 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  Notice  of 
Termination  for  Rate  Schedule  No;  366 
and  Supplement  No.  1  thereto.  NEP 
states  that  it  has  served  notice  of  this 
filing  upon  the  affected  party. 

Comment  date:  October  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Associated  Power  Service,  Inc. 

(Docket  No.  ER95-7-000I 

Take  notice  that  on  October  4, 1994, 
Associated  Power  Services,  Inc.  (APSI), 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFK  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective 
December  3, 1994. 

APSI  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  APSI  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Neither  APSI  nor  any  of  its  affiliates  are 
in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power.  Rate  Schedule  No.  1  provides  for 
the  sale  of  energy  and  capacity  at  agreed 
prices. 

Comment  date:  October  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Carolina  Power  &  Light  Company 

[Docket  No.  ER95-l(M)O0l 

Take  notice  that  on  October  5,  1994, 
Carolina  Power  &  Light  Company 
(CP&L),  filed  with  the  Commission  its 
Tariff  No.  1  for  Sales  of  Capacity  and 
Energy.  CP&L  states  that  the  Tariff 
provides  for  voluntary  sales  of  capacity 
and  energy  by  CP&L  to  buyers  at  rates 
to  be  negotiated  by  the  buyer  and  CP&L 
at  the  time  of  each  transaction  under  the 
Tariff.  The  charges  for  such  transactions 
cannot  exceed  the  maximimi  charges  set 
out  in  the  Tariff.  CP&L  requests  an 
effective  date  for  the  Tariff  of  December 
5, 1994. 

Comment  date:  October  28. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Maine  Public  Service  Company 

IDocket  No.  ER95-21-0001 

Take  notice  that  on  October  7,  1994, 
Maine  Public  Service  Company  (Maine 
Public)  filed  an  executed  Siervice 
Agreement  with  Rainbow  Energy 
Marketing  Corporation.  Maine  Public 
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stati  8  that  the  service  agreement  is  being 
subfiitted  pursuant  to  its  tariff 
provision  pertaining  to  the  short-term 
noiufirm  sale  of  capacity  and  energy 
which  establishes  a  ceiling  rate  at  Maine 
Public's  cost  of  service  for  the  units 
available  for  sale. 

Maine  Public  requests  that  the  service 
agraament  become  effective  on  October 
1, 1994,  and  requests  waiver  of  the 
Commission's  regulations  regarding 
filir  g. 

C  imment  date:  October  28, 1994,  in 
acc(  rdance  with  Standard  Paragraph  E 
at  tl  e  end  of  this  notice. 

Stai  idard  Paragraphs 

E  Any  person  desiring  to  be  heard  or 
to  p  potest  said  filing  should  file  a 
mol  ion  to  intervene  or  protest  with  the 
Fed  jral  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Wa  hington,  D.C.  20426,  in  accordance 
wit  1  Rules  211  and  214  of  the 
Coi  imission's  Rules  of  Practice  and 
Pro  :edure  (18  CFR  385.211  and  18  CFR 
385  214).  All  such  motions  or  protests 
sho  jld  be  filed  on  or  before  the 
con  iment  date.  Protests  will  be 
con  sidered  by  the  Commission  in 
deti  irmining  the  appropriate  action  to  be 
taki  n,  but  will  not  serve  to  make 
pro  estants  parties  to  the  proceeding. 
An; '  person  wishing  to  become  a  party 
mu  it  file  a  motion  to  intervene.  Copies 
of  t  lis  filing  are  on  file  with  the 
Coi  unission  and  are  available  for  public 
ins  )ection. 
Loi  D.  Cashell, 
Sec  ■etary. 

IFRDoc.  94-26285  Filed  10-21-94;  8:45  am] 
BtLL  NG  CODE  «717-01-P-M 


pn  ject  Nos.  1 1 497-000,  et  al.] 

Hyi  Iroelectric  Applications  [Kodiak 
Elfl  Btric  Association,  Inc.  et  al.];  Notice 
of  I  Applications 

'  ake  notice  that  the  following 
hyi  roelectric  applications  have  been 
fil«  d  with  the  Commission  and  are 
av(  ilable  for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

.  Project  No.:  11497-000. 
Date  filed:  September  1, 1994. 

.  Applicant:  Kodiak  Electric 
As  jociation.  Inc. 

.  Name  of  Project:  Leanne  Lake 
Hj  iropower  Project. 

.  Location:  In  Leanne  Lake  basin  and 
an  )ther  unnamed  basin  of  Kizhuyak  Bay 
on  Kodiak  Island,  Alaska.  T28S,  R22W 
in  Sections  19,  20,  30,  31,  and  32. 

,.  Filed  Pursuant  to:  Federal  Power 
A^,  16  U.S.C.  791(a)-825(r). 

Applicant  Contact:  Mr.  Mitchell  R. 
K^zel,  Project  Manager,  Trihey  & 


Associates,  4180  Treat  Blvd.,  Suite  N, 
Concord,  CA  94518,  (510)  689-8822. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  December  7, 1994. 

k.  Description  of  Project:  The 
proposed  project,  which  would  be 
entirely  on  non-federal  lands,  would 
include  two  developments.  The  first 
development  would  consist  of:  (1)  A  15- 
foot-high  dam  constructed  at  the  outlet 
of  the  existing  No-Name  Lake  raising  the 
water  surface  level  12  feet  to  create  a  22- 
acre  impoundment;  (2)  a  16-inch- 
diameter,  6,150-foot-long  penstock;  (3)  a 
powerhouse  containing  an  unspecified 
number  of  generating  units  with  an 
installed  capacity  of  1.4  MW;  (4)  a  short 
transmission  line  interconnecting  with 
an  existing  Alaska  Energy  Authority 
transmission  line;  and  (5)  appurtenant 
facilities. 

The  second  development  would 
consist  of:  (1)  The  existing  Leanne  Lake; 
(2)  a  siphon  intake  in  that  lake;  (3)  a  16- 
inch-diameter,  5,825-foot-long  penstock; 
(4)  a  powerhouse  containing  an 
unspecified  number  of  generating  units 
with  a  total  installed  capacity  of  1.4 
MW;  (5)  a  short  transmission  line 
interconnecting  with  an  existing  Alaska 
Energy  Authority  transmission  line;  and 
(6)  appurtenant  facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11498-000. 

c.  Date  filed:  September  2, 1994. 

d.  Applicant:  Sealaska  Corporation. 

e.  Name  of  Project:  Reynolds  Creek 
Water  Power  Project. 

f.  Location:  On  Reynolds  Creek,  near 
the  village  of  Hydaburg,  in  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Leo  H.  Barlow. 
CEO,  Sealaska  Corporation,  One 
Sealaska  Plaza,  Suite  400,  Juneau, 
Alaska  99801-1276,  (907)  586-1512. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  December  7, 1994. 

k.  Competing  Application:  Upper 
Reynolds  Creek  Project.  FERC  No. 
11480-000,  Haida  Corporation. 

1.  Description  of  Project:  The  proposed 
project  would  be  located  entirely  on 
non-Federal  lands,  and  would  consist 
of:  (1)  A  10-foot-high  concrete  dam 
raising  the  water^urface  elevation  of  the 
applicant's  existing  Mellen  Lake  about  8 
feet;  (2)  a  2,600-foot-diameter  penstock: 
(3)  a  powerhouse  containing  one 
generating  unit  with  an  installed 


capacity  of  750  kW;  (4)  a  transmission 
line  of  undetermined  location  between 
10.5  and  18.5  miles  long, 
interconnecting  with  an  existing  Alaska 
Power  and  Telephone  transmission  line; 
and  (5)  appurtenant  facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies. 

m.  This  notice  also  consists  of  the 
following  standard  para^vphs:  A8. 
AlO,  B,  C,  and  D2. 

3  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  572»-014. 

c.  Date  Filed:  April  20, 1994. 

d.  Applicant:  Paul  C  Pr^Ie. 

e.  Name  ofPn^ect:  Sandy  Hollow 
Power  Project. 

f.  Location:  State — ^New  York, 
County — Jefferson.  Township — 
Philadelphia.  Body  of  Water— Indian 
River. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Gary  G.  Manter, 
Blue  Water  Hydro,  80  Rust  Street, 
Hamihon,  MA  01982,  (617)  468-1598. 

i.  FERC  Contact:  Hong  S.  Tung,  (202) 
219-2683. 

j.  Comment  Date:  November  21. 1994. 

k.  Description  of  Amendment:  The 
licensee  of  Sandy  Hollow  PowerProject 
applied  for  an  amendment  of  license  to 
increase  the  installed  capacity  by 
adding  a  34"  Leffel  vertical  shaft,  fixed 
blade,  propeller-type  runner.  The 
installed  capacity  of  this  new  addition 
is  160  kw  and  water  to  the  new  turbine 
will  be  supplied  by  a  new  siphon- fed 
penstock  to  enter  through  the  side  of  the 
powerhouse  and  into  the  original  open 
flume,  which  was  in  use  until  the  early 
1960's.  The  generator  will  be  mounted 
on  the  adjacent  wall  of  the  powerhouse. 
All  the  existing  and  new  equipment  will 
be  controlled  by  a  computer  which  will 
be  installed  so  pond  level  can  be 
maintained  with  a  great  degree  of 
accuracy. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B,  Cl. 
and  D2. 

4  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2433-004. 

c.  Date  Filed:  December  17. 1991. 

d.  Applicant:  Wisconsin  Public 
Service  Corporation. 

e.  Mime  of  Project:  Grand  Rapids 
Hydro  Project 

f.  Location:  On  the  Menominee  River 
in  Marinette  County,  Wisconsin,  and 
Menominee  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  R.A. 
Krueger.  Senior  Vice  President, 
Wisconsin  Public  Service  Corporation, 


700  North  Adams  Street,  P.O.  Box 
19002,  Green  Bay,  WI 54307.  (414)  433- 
1598. 

i.  FERC  Contact:  Tom  Camp  (202) 
219-2832. 

j.  Deadline  Date:  See  paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time— see  attached 
paragraph  D9. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
The  existing  Grand  Rapids  Dam.  1,402 
feet  long,  composed  of  (a)  A  900-foot 
long  concrete  core  earth  fill  section,  (b) 
a  208-foot  long  reinforced  concrete 
ungated  ogee  spillway  with  24-inch 
high  flashboards  extending  along  the 
crest,  (c)  a  278-foot  long  reinforced 
concrete  gated  spillway  with  eight  12.0 
by  12.5-foot  Tainter  gates,  141  feet  long, 
and  seven  14.0  by  14.5-foot  Tainter 
gates,  122  feet  long,  (d)  a  log  sluice  and 
fishway,  both  currently  unusable;  (2)  an 
existing  one  story  poured  concrete 
boiler  house,  used  to  melt  ice  in  area  of 
Tainter  gates;  (3)  an  existing 
impoundment  with  a  surface  area  of  300 
acres  and  a  total  volume  of  2,141  acre- 
feet  at  the  normal  maximum  surface 
elevation  of  664.45  NGVD;  (4)  an 
existing  power  canal,  3,200-feet  long 
and  approximately  10-feel  deep:  (5)  an 
existing  concrete  guard  lock  bridge.  16- 
feet  high  by  145-feet  long,  with  thirteen 
10-foot  locks;  (6)  an  existing 
powerhouse,  a  121-foot  long  by  35-foot 
wide  reinforced  concrete  structure, 
containing  (a)  a  trash  sluice  with  control 
gate,  (b)  three  twin  Francis  turbines, 
manufactured  by  S.  Morgan  Smith  and 
rated  at  1,700  hp,  one  double  runner 
Francis  turbine,  manufactured  by 
General  Electric  and  rated  at  2,500  hp, 
and  one  DH  horizontal  turbine, 
manufactured  by  Alfis-Chalmers  and 
rated  at  2,400  hp,  (c)  two  3-phase,  60- 
cycle,  horizontal  type  generators, 
manufactured  by  Westinghouse  and 
rated  at  1,100  Kw,  one  3-phase,  60- 
cycle,  horizontal  type  generator, 
manu£Bctured  by  General  Electric  and 
rated  at  1,400  Kw,  and  one  3-phase,  60- 
cycle.  generator,  manufactured  by  Allis- 
Chalmers  and  rated  at  1,900  Kw;  and  (7) 
existing  appurtenant  facilities. 

No  changes  are  being  proposed  for 
this  new  license.  The  applicant 
estimates  that  the  installed  project 
capacity  is  7.02  MW  with  an  average 
annual  generation  of  40  GWH.  "The 
project  dam  and  facilities  are  owned  by 
the  applicant.  The  existing  project 
would  also  be  subject  to  Federal 
takeover  under  sections  14  and  15  of  the 
Federal  Power  Act. 


m.  Purpose  of  Prefect  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
09. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Brandi,  located  at 
941  North  Capitol  Street.  N.E..  Room 
3104,  Washington,  D.C.  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Public 
Service  Corporation,  700  North  Adams 
Street.  P.O.  Box  19002,  Green  Bay.  WI 
54307.  or  by  caUing  (414)  433-1598. 

5  a.  Type  of  Application:  Approval  To 
Remove  1.15  Acre  Parcel  From  Project 
Boundary. 

b.  Project  No:  1982-015. 

c.  Date  Filed:  September  5, 1994. 

d.  Applicant:  Northern  States  Power 
Company. 

e.  Name  of  Project:  Holcomt>e 
Hydroelectric  Project. 

f.  Location:  Chippewa  County. 
Holcombe,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Lloyd  D. 
Everhart,  Northern  States  Power 
Company,  Hydro  Relicensing.  100  North 
Barstow  Street,  P.O.  Box  8.  Eau  Claire. 
WI  54702-0008.  (715)  839-2621. 

i.  FERC  Contact:  Jean  Potvin.  (202) 
219-0022. 

j.  Comment  Date:  December  5, 1994. 

k.  Description  of  Project:  The  licensee 
proposes  selling  a  1.15  acre  parcel  to  the 
current  lessee.  The  parcel  would  be 
used  as  a  single  family  home  site.  The 
licensee  also  proposes  removing  the 
parcel  from  the  project  boundary. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl .    . 
and  D2. 

Standard  Paragraphs 

A4.  Development  Application— Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intrait  may  be  filed  in  response  to  this 
notice. 

AS.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
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project  must  submit  the  compNBting 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particuUur 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 
A  7.  Preliminary  Permit— Any 

3uaUfied  development  applicant 
esiring  to  file  a  competing 
development  appUcation  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  appUcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
imder  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to  . 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  I^tests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
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inter  ^ene  in  accordance  with  the 
Com  nission's  Rules  may  become  a 
part]  to  the  proceeding.  Any  comments, 

Erot<  sts,  or  motions  to  intervene  must 
a  re  ::eived  on  or  before  the  specified 
comi  nent  date  for  the  particular 
appl  cation. 

C.  ^iling  and  Service  of  Responsive 
Doci^ments — Any  filings  must  bear  in 
all  capital  letters  the  title 
"CO  4MENTS".  "NOTICE  OF  INTENT 
TO  I ILE  COMPETING  APPUCATION", 
"CO  FETING  APPUCATION", 
"PR(  >TEST",  "MOTION  TO 
INTI RVENE",  as  applicable,  and  the 
Proj<  ct  Number  of  the  particular 
appl  cation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
mus<  be  filed  by  providing  the  original 
and  he  number  of  copies  provided  by 
the  ( bmmission's  regulations  to:  The 
Seer  itary.  Federal  Energy  Regulatory 
Com  nission,  825  North  Capitol  Street, 
N.E.  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Rooiti  1027,  at  the  above-mentioned 
addi  3SS.  A  copy  of  any  notice  of  intent, 
com  >eting  application  or  motion  to 
intei  vene  must  also  be  served  upon  each 
repr  isentative  of  the  Applicant 
spec  fied  in  the  particular  application. 

C: .  Filing  ana  Service  of  Responsive 
Doa  tments — ^Any  filings  must  bear  in 
all  c  ipital  letters  the  title 
"CO  vlMENTS", 

"RE  XDMMENDATIONS  FOR  TERMS 
ANI  CONDITIONS".  "PROTEST",  OR 
"MC  TION  TO  INTERVENE",  as 
applcable,  and  the  Project  Number  of 
the  Particular  application  to  which  the 
filinc  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  ^riginal  and  the  number  of  copies 
prowded  by  the  Commission's 
regjations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
Norifh  Capitol  Street,  N.E.,  Washington, 
D.C.|20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
stata,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fror^the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
spe<iified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sfent  to  the  Applicant's 
repKsentatives. 

Dp.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 


comments,  reply  comments,  ^ 

recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  fi'om  the 
issuance  date  of  this  notice  (December 
6, 1994  for  Project  No.  2433-004).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (January  20, 1995  for 
Project  No.  2433-004). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  fiUngs  must  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
tlirough  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Ucensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  October  18, 1994. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc  94-26236  Filed  10-21-94;  8:45  ami 
MLUNQ  CODE  STIT-OI-P 


[Docket  No.  CP95-1 4-000,  et  al.] 

Petal  Gas  Storage  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

October  14. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Petal  Gas  Storage  Company 

(Docket  No.  CP95-1 4-000] 

Take  notice  that  on  October  6, 1994, 
Petal  Gas  Storage  Company  (Petal).  P.O. 
Box  2100.  Houston,  Texas  77252.  filed 
in  Docket  No.  CP95-14-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  requesting  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  Petal  to 
engage  in  any  of  the  activities  specified 
in  subpart  F  of  part  157  of  the 
Commission's  Regulations,  as  may  be 
amended  from  time  to  time,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Petal  is  a  "natural  gas 
company"  within  the  meaning  of  the 
NGA  and  as  determined  by  the 
Commission  in  Docket  No.  CP93-69- 
000.  It  is  stated  that  Petal  owns  and 
operates  an  underground  natural  gas 
storage  field  and  related  pipeline 
facilities  in  Mississippi.  Petal  asserts 
that  it  has  no  outstanding  budget-type 
certificates  and  no  currently  effective 
sales  rate  schedules.  Petal  states  that  it 
does  have  currently  effective  storage 
rate  schedules,  providing  firm  storage 
service  under  Rate  Schedule  FSS  and 
interruptible  storage  service  under  Rate 
Schedule  ISS. 

Comment  date:  November  4. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP95-15-0001 

Take  notice  that  on  October  11, 1994. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston, 
"Texas  77251-1642,  filed  a  prior  notice 
request  with  the  Commission  in  Docket 
No.  CP95-15-O00  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  install  two  8- 
inch  diameter  taps  and  associated 
piping  in  Calhoun  County,  Michigan, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP83-83-000 
pursuant  to  Section  7  of  the  NGA.  all  as 
more  fully  set  forth  in  the  request  that 
is  open  to  the  public  for  inspection. 

Panhandle  proposes  to  install  two  8- 
inch  diameter  taps  in  order  to  provide 
bi-directional  flow  for  delivery  and 
receipt  of  up  to  60,000  Mcf  of  natural 


gas  per  day  for  the  Lee  8  Storage 
Partnership  (Lee  8)  in  Calhoun  County. 
Panhandle  states  that  the  proposed  taps 
would  interconnect  with  Lee  8's  12-inch 
pipeline  and  enable  Panhandle  to 
transport  gas  to  and  from  the  Lee  8 
storage  field,  also  in  Calhoun  County. 
Lee  8  would  reimburse  Panhandle  for 
the  estimated  $170,400  construction 
cost  for  the  proposed  facilities. 

Comment  date:  November  28, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP95-16-000] 

Take  notice  that  on  October  11, 1994. 
Colorado  Interstate  Gas  Company  (CIG). 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944.  filed  in  Docket  No. 
CP95-16-000  a  request  pursuant  to 
Sections  157.205, 157.212  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.212.  and  157.216)  for  authorization 
to  abandon  the  existing  Franktown 
Meter  Station  facilities  and  to  construct 
new  delivery  facilities  in  Douglas 
County,  Colorado  under  CIG's  blanket 
certificate  issued  in  Docket  No.  CP83- 
21-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CIG  proposes  to  abandon  the  existing 
Franktovm  Meter  Station  facilities  and 
to  construct  new  delivery  facilities 
capable  of  increased  deliverability  to 
Peoples  Natural  Gas  (Peoples)  in 
Douglas  County  Colorado.  CIG  states 
that  the  increase  in  daily  deliveries  at 
the  Franktown  delivery  point  will  be 
accompanied  by  corresponding  reduced 
deliveries  at  other  delivery  points  to 
Peoples  within  existing  contract 
entitlements. 

Comment  date:  November  28. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 


to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-26304  Filed  10-21-94:  8:45  am) 
BU.UNG  cooE  em-oi-p 


[Docket  No.  RP93-1 98-002] 

Alabama-Tennessee  Natural  Gas  Co.; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

October  18. 1994. 

Take  notice  that  on  October  14. 1994, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
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1 ,  the  following  tariff  sheet,  with  an 
effective  date  of  October  1. 1994: 

Seventh  tteviaed  Sheet  No.  4 

According  to  Alabama-Tennessee,  this 
filing  is  being  made  to  comply  with 
Section  33.4  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  Np.  1,  relating 
to  its  recovery  of  stranded  upstream 
t^apacity,  and  reflects  the  elimination  of 
its  currently  effective  Transportation 
Cost  Rate  Adjustment  (TCRA). 

Alabama-Tennessee  has  requested 
that  the  Commission  grant  such  waivers 
as  may  be  necessaiv  to  permit  the  tariff 
sheet  to  become  emctive  as  proposed. 
Alabama-Tennessee  stated  that  any  such 
waiver  should  be  granted  because  (1) 
The  proposed  tariff  revision  would 
result  in  a  reduction  in  all  of  its 
currently  effective  rates  for  firm  service 
and  would  not  increase  any  of  its  rates 
for  interruptible  service,  and  (2)  the 
provisions  of  Section  33.4  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1 
requires  that  the  TCRA  only  be  effective 
for  a  twelve-month  period. 

Any  person  desiring  to  protest  said 
niing  shotild  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  October  25, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caehell, 
Secretary. 

[FR  Doc.  94-26229  Filed  10-21-94:  8:45  ami 
WLUNG  COM  •717-Ot-M 


[Docket  No.  TIIM5-2-21-001] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  18, 1994. 

Take  notice  that  on  October  14,.  1994 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  to  be  effective  October  1,.1994: 

Substitute  Sixth  Revised  Sheet  No.  23 
Substitute  Sixth  Revised  Sheet  No.  26 


Substitute  Sixth  Revised  SheM  No.  27 
Substi^te  Sixth  Revised  Sh^t  No.  28 
Substil  ute  Seventh  Revised  Sheet  No.  25 
Substitute  Seventh  Revised  Sheet  No.  26 
Substitute  Seventh  Revised  Sheet  No.  27 
Substitute  Seventh  Revised  Sheet  No.  28 

Coll  unbia  states  that  it  is  tendering 
this  fi  ing  in  compliance  with  an  order 
issuec  by  the  Federal  Energy  Regulatory 
Comniission  (Commission)  on 
September  30, 1994  in  Docket  No. 
TM951-2-21-OO0  (Order).  The  Order 
required  Columbia  to  file  revised  tariff 
sheets  incorporating  current  rates  for 
Texas  jEastem  Transmission 
Corporation. 

On  August  31, 1994.  Columbia  also 
made  ^  compliance  filing  in  Docket  No. 
RS92-^-000,  et  al.,  to  reflect  revised 
rates  dffective  October  1, 1994. 
Inasmlich  as  the  TCRA  rates  set  forth  in 
the  instant  compliance  filing  affect  the 
TCRA  rate  component  of  the  total 
effective  rate  contained  in  the  aforesaid 
Docket  No.  RS92-5-000,  et  al.. 
compliance  filing,  Columbia  is  filing 
herein  to  revise  the  Seventh  Revised 
Sheet  Nos.  25-28  as  well. 

An>^  person  desiring  to  protest  said 
filing  ihouid  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  Nirth  Capitol  Street,  NE. 
Washifagton,  DC  20426,  in  accordance 
with  liule  211  of  the  Commission's 
Rules  bf  Practice  and  Procedure.  All 
such  litjtests  should  be  filed  on  or 
before  October  25, 1994.  Protests  will  be 
consic^red  by  the  Commission  in 
detemiining  the  appropriate  action  to  be 
taken.fcut  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia's  filing  are  on  file 
with  tke  Commission  and  are  available 
for  pu  (lie  inspection. 
Lois  D.  Cashell,  *    . 

Secreta  rv. 
[FR  Do  ;.  94-26235  Filed  10-21-94;  8:45  am) 
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[Docke  i  No.  CP95-24-000] 

Colun*)ia  Gas  Transmission  Corp.; 
Noticci  of  Request  Under  Blanket 
Authorization 

Octobej  18, 1994. 

Taki  notice  that  on  October  14. 1994. 
Columbia  Gas  Transmission  Corporation 
(Coluijbia),  P.O.  Box  1273,  Charleston, 
West  Virginia  25325-1273,  filed  in 
Docke<  No.  CP95-24-000.  a  request 
pursuit  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regula  Jons  under  the  Natural  Gas  Act 
(18  CF  1 157.205  and  157.211)  for 
author  zation  to  construct  and  operate  a 
new  m  sasuring  and  delivery  facility  for 
intern]  )tible  transportation  service  for 


Shenandoah  Gas  Company 
(Shenandoah),  a  subsidiary  of 
Washington  Gas  Light  Company,  for 
ultimate  service  for  Valley  Asphalt 
Products,  Inc.  (Valley)  under  Columbia's 
blanket  certificate  issued  in  Docket  No. 
CP83-76-O00,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Columbia  proposes  a  new  measuring 
and  delivery  facility  to  be  located  in 
Shenandoah  County,  Virginia.  Columbia 
states  that  the  new  facility  will  consist 
of  a  meter  set.  a  two-inch  mainline  tap, 
and  inlet  separator.  Columbia  indicates 
it  will  transport  approximately  1,096 
Dekatherms  per  day  on  an  interruptible 
basis  for  Shenandoah  under  its  Part  284 
blanket  certificate.  Columbia  further 
states  that  the  proposed  fiacility  will  not 
have  an  impact  on  its  peak  day  or 
annual  deliveries.  Columbia  also 
indicates  that  the  estimated  cost  for  this 
proposedfacility  will  be  $56,210. 
Columbia  also  states  that  Shenandoah 
has  agreed  to  reimburse  it  for  the  total 
cost  of  construction,  plus  any  gross-up 
for  tax  purposes. 

Any  person  or  the  Commission  Staff 
may,  within  45  days  of  the  issuance  if 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  fihng  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-26227  Filed  10-21-94;  8:45  am) 
BIUINO  COM  e717-01-M 


Pocket  No.  RP90-81-009  and  RP91-2S^ 
Oil] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Report  of  Refunds 

October  18, 1994. 

Take  notice  that  op  October  14, 1994, 
El  Paso  Natural  Gas  Company  (El  Paso) 
submitted,  in  accordance  with  ordering 
paragraphs  (B)  and  (D),  respectively,  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  Order 


Affirming  Initial  Decision  issued  at 
Docket  No.  RP90-81-000,  et  al.,  and 
Order  on  Rehearing  at  Docket  No.  RP91- 
26-000,  et  al,  both  issued  on  June  16, 
1994,  its  Report  of  Refunds. 

El  Paso  states  that  refunds  have  been 
distributed  to  El  Paso's  customers 
entitled  thereto. 

El  Paso  states  that  on  September  30, 
1994,  it  distributed  refunds  totaling 
$34,415,516.99  inclusive  of  interest  to 
its  customers  entitled  thereto.  El  Paso 
states  that  the  total  refund  was 
comprised  of  $11,982,065.92  distributed 
to  sales  customers  subject  to  direct  bill; 
$794,767.34  distributed  to  sales 
customers  who  paid  a  bundled,  city-gate 
sales  rate  which  included  the 
Throughput  Surcharge  and 
$21,638,683.73  distributed  to 
transportation  customers.  El  Paso  states 
that  the  applicable  refund  periods  were 
March  1, 1990  through  April  30, 1993 
for  direct  bill  (when  all  ineligible  costs 
were  fully  recovered):  March  1, 1990 
through  December  31, 1991  for  sales 
(when  bundled,  city-gate  sales  services 
ceased);  and  March  1, 1990  through  July 
31. 1994  for  transportation. 

El  Paso  states  that  copies  of  the  report 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  customers  who 
received  a  refund  distribution  and  all 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Regulations.  All  such 
protests  should  be  filed  on  or  before 
October  25, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  94-26228  Filed  10-21-94:  8:45  ami 

BILUNG  COOe  6717-41-M 

[Docket  No.  RP95-1 1-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  18. 1994. 

Take  notice  that  on  October  13, 1994, 
K  N  Interstate  Gas  Transmission  Co. 
(ICNI)  tendered  a  filing  pursuant  to 
Article  26.1  of  the  General  Terms  and 
Conditions  of  Second  Revised  Volume 


No.  1-B  of  its  FERC  Gas  Tariff  a  limited 
filing  under  Section  4  of  the  Natural  Gas 
Act  to  direct  bill  its  June  30, 1994, 
Account  No.  191  balances  to  the  former 
jurisdictional  sales  customers  of  K  N 
Energy,  Inc.  (KNE).  Article  26.1  permits 
KNI  nine  months  from  the 
implementation  date  of  its  restructuring 
to  resolve  billing  disputes  or  out-of- 
period  costs  affecting  Account  No.  191. 
This  nine-month  period  ended  June  30, 
1994.  KNI  proposes  to  bill  KNE's  former 
wholesale  customers  the  jurisdictional 
portion  of  the  Account  No.  191  balance 
as  of  June  30, 1994,  which  is  $1,550,245. 
This  balance  is  comprised  of  $1,530,332 
Commodity,  $3,304  Demand  1  and 
$16,609  Demand  2.  The  demand 
balances  are  further  broken  down  by 
zones.  KNI  requests  the  proposed  tariff 
sheets  be  made  effective  December  1. 
1994. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  former 
jurisdictional  sales  customers,  and 
interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  25, 1994.  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken,  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell, 
Secretary. 

IFR  Doc.  94-26233  Filed  10-21-94;  8:45  am) 
BILUNG  CODE  STIT-OI-M 

[Docket  No.  TM95-1-1&-001] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Compliance  Filing 

October  18. 1994. 

Take  notice  that  on  October  14, 1994. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Substitute  Seventh 
Revised  Sheet  No.  225  to  be  effective 
October  1.1994. 

National  states  that  this  tariff  sheet  is 
filed  in  compliance  with  the 
Commission's  September  29, 1994, 


order  in  the  above-captioned 
proceeding,  requiring  that  National 
revise  the  amount  of  Commission- 
approved  Tennessee  Gas  Pipeline 
Company  (Tennessee)  take-or-pay  costs 
National  seeks  to  flowthrough,  to  refiect 
the  recalculated  level  approved  by  the 
Commission  on  September  15, 1994,  in 
Tennessee's  take-or-pay  proceeding  at 
Docket  No.  RP94-26 1-00 1 . 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  Nortii  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
S85.211).  All  such  protest  should  be 
filed  on  or  before  October  25, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-26234  Filed  10-21-94;  8:45  am) 
BILLING  cooc  crir-oi-M 


[Docket  Nos.  RP94-346-006  and  RP94-87- 
007] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

October  18, 1994. 

Take  notice  that  on  October  14. 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1.  revised  tariff  sheets  to  be  effective 
November  1. 1994. 

Natural  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  "Order  Accepting  Tariff 
Sheets  Subject  to  Conditions,  Approving 
Settlements  with  Modifications,  and 
Granting  Clarification"  (Order)  issued 
September  29. 1994  in  Docket  Nos. 
RP94-346-002,  et  al.  Natural  states  tiiat 
the  tariff  revisions  consist  of  (1)  The 
changes  required  by  the  Commission  in 
the  Natural  Customer  Group  (NCG) 
Settlement  (and  related  settlements)  and 
changes  to  extend  the  terms  of  the  NCG 
Settlement  to  Industrial  Energy 
Applications,  Inc.;  and  (2)  new  tariff 
provisions  embodying  the  G  Customer 
Settlement,  as  modified  by  the  Order. 

Natural  states  that  copies  of  its  filing 
were  sen'ed  on  all  parties  to  this 
proceeding,  jurisdictional  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
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825  North  Capitol  Street,  NJB., 
Washington,  D.C  20426,  in  acxxvdance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
Filed  on  or  before  Octobw  25, 1994. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
IFR  Doc  94-26230  Filed  10-21-94;  8:45  ami 

BILUNO  COM  CTtr-OVM 


[Docket  Nos.  RPM-SMMNtt.  and  RP94-«7- 
014] 

Souttiem  Natural  Qaa  Co.;  Notica  of 
GSR  Raviaad  Tariff  Shaats 

October  18, 1994. 

Take  notice  that  on  October  14, 1994, 
Southern  Natural  Gas  Company 
(Southern)  filed  in  accordance  with  the 
Commission's  Order  of  September  29, 
1994,  Accepting  and  Suspending  tari^ 
sheets  Subject  to  Refund  and 
Conditions,  and  Consolidating 
Proceedings  in  Docket  Nos.  RP94-380- 
000  and  RP94-67-000,  et  al.  Southern 
submitted  the  following  alternate  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  with  the 
proposed  effective  date  of  October  1, 
1994: 

First  Alt  First  Substitute  Twelfth  Revised 

Sheet  No.  15 
First  Alt  First  Substitute  Twelfth  Revised 

Sheet  No.  17 
First  Alt  First  Substitute.Eighth  Revised 

Sheet  No.  18 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington.  D.C  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  October  25, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Southern's  filing  are  on  file 


he  Commission  and  are  available 
pv  blic  inspection. 


with 
for 
Lois 
Secret  try. 


Dtc 
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coot  f717-0t-M 


[Docket  No.  RP94-430-001] 

Transcontinental  Gaa  Pipe  Line  Corp.; 
Notica  of  Proposed  Changes  in  FERC 
Gastbriff 

Octob^  18, 1994. 

TaloB  notice  that  on  October  14, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
certaifi  revised  tariff  sheets  to  its  FERC 
Gas  T^ff.  Third  Revised  Volume  No.  1, 
which  tariff  sheets  are  enumerated  in 
Appendix  A  to  the  filing.  The  tariff 
sheets  are  proposed  to  be  effective 
Novefiber  1. 1994. 

TG?L  states  that  the  purpose  of  the 
filing  is  to  supplement  TGPL's  Accotint 
No.  sis  Transportation  By  Others  (TBO) 
filing  bf  September  30, 1994  in  Docket 
No.  RP94-430  (September  30  Filing). 
Specifically,  TGPL  is  filing  to  correct  an 
error  jn  the  Reservation  Rate  Surcharge 
component  under  TGPL's  Rate  Schedule 
FT-R  Applicable  to  capacity  released 
under  incremental  firm  transportation 
servioBs  which  have  been  assigned  or 
conveiled  from  Section  7(c)  service  to 
firm  tfansportation  service  under  Part 
284.  ^ch  rate  component  under  Rate 
Scheoule  FT-R  should  have  been  at  the 
same  level  as  set  forth  under  Rate 
Schedule  FT.  The  instant  filing  revises 
TGPL  s  September  30  Filing  to  correctly 
set  foi  th  the  appropriate  rates  under 
Rate  i  chedule  FT-R  for  the 
aforer  lentioned  services. 

TG:  L  states  that  copies  of  the  instant 
filing  ire  being  mailed  to  customers, 
State  ^Commissions,  and  other  interested 
parties. 

An;  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Feder  il  Energy  Regulatory  Commission, 
825  N  Drth  Capitol  Street,  NE.,  • 
Wash  ngton.  DC  20426,  in  accordance 
with!  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
shoul  1  be  filed  on  or  before  October  25, 
1994.  Protests  will  be  considered  by  the 
Comn  lission  in  determining  the 
appro  }riate  action  to  be  taken,  but  will 
not  se  -ve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fiUng  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Publi^  Reference  Room. 
Lois  Di  CasheU, 
Secret  try. 
IFR  Dc  c.  94-26232  Filed  10-21-94;  8:45  am] 

mUMQ  COOC  C717-0VM 


Office  of  Enfrgy  Raaaarch 

Continuation  of  SoHcitalion  for 
Financial  Assistance  Program  Itotfca 
95-01 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Annual  notice  of  continuation 
of  availability  of  grants  and  cooperative 
agreements. 

SUMMARY:  The  Office  of  Energy  Research 
(ER)  of  the  Department  of  Energy  hereby 
announces  its  continuing  interest  in 
receiving  applications  for  cooperative 
agreements  and  grants  supporting  work 
in  the  following  programs;  Basic  Energy 
Sciences,  Biological  and  Environmental 
Research,  Fusion  Energy,  Applied 
Mathematical  Sciences,  Multi-Program 
Energy  Laboratory— Facilities  Support, 
University  Science  Education  Programs, 
High  Energy  and  Nuclear  Physics,  and 
Energy  Research  Analysis  activities.  On 
September  3, 1992,  DOE  published  in 
the  Federal  Register  (57  FR  40582)  a 
solicitation  for  this  program  which 
contained  information  about  submission 
of  applications,  eligibility,  limitations, 
evaluation  and  selection  processes  and 
other  policies  and  procedures  which  are 
specified  in  10  CFR  part  605. 

DATES:  Applications  may  be  submitted 
at  any  time  in  response  to  this  notice  of 
availability,  but,  in  all  cases,  must  be 
received  by  DOE  on  or  before  October 
31, 1995. 

ADDRESSES:  Applicants  may  obtain 
forms  and  additional  information  from 
Director,  Acquisition  and  Assistance 
Management  Division.  Office  of  Energy 
Research.  ER-64,  U.S.  Department  of 
Energy.  Washington.  D.C.  20585  (301) 
903-5212.  Completed  applications  must 
be  sent  to  this  same  address. 

SUPPLEMENTARY  INFORMATION:  As 
mentioned  above,  the  solicitation  for  the 
Office  of  Energy  Research  Financial 
Assistance  Program  was  published  in 
the  Federal  Register.  This  solicitation 
specifies  the  policies  and  procedures 
which  govern  the  application, 
evaluation,  and  selection  processes  for 
grants  and  cooperative  agreements.  It  i.s 
anticipated  that  approximately  $450 
million  will  be  available  for  award  in 
FY  1995.  The  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  an  application.  DOE 
reserves  the  right  to  fund,  in  whole  or 
in  part,  any,  all,  or  none  of  the 


applications  submitted  in  response  to 
this  notice. 
D.  D.  Mayhew, 

Director.  Office  of  Management.  Office  of    ■ 
Energy  Research. 

IFR  Doc  94-26318  Filed  10-21-94;  S.4S  am] 
BHJJMQ  oooc  aMa-ov* 


[Notice  95-04] 

Energy  Research  Financial  Assistance 
Program  Notice  95-04:  Terrestrial 
Carbon  Process  Research  of  the 
QlolMl  Ctiange  Program 

AGENCY:  Department  of  Eneigy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 


SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research,  U.S. 
Department  of  Energy  (DOE)  hereby 
announces  its  interest  in  receiving 
applicBtions  to  support  research  and 
analysis  of  "terrestrial  carbon 
processes"  (TCP)  that  affect  changes  of 
atmospheric  carbon  dioxide  {CO2) 
concentration.  This  notice  is  the  second 
cycle  of  solicitations  for  refocused  DOE 
research  on  terrestrial  carbon  that  was 
formerly  carried  out  on  the  global 
carbon  cycle,  and  on  the  response  of 
vegetation  to  CO2.  The  refocused 
research  supports  the  Department's 
Global  Change  Research  Program 
(specifically  climate  change),  the  U.S. 
Global  Change  Research  Program 
(USGCRP),  and  the  Administration's 
goals  to  understand  and  mitigate  the  rise 
in  greenhouse  gases. 

This  notice  requests  grant 
applications  for  research  that  will  (i) 
Advance  the  scientific  understanding  of 
terrestrial  processes  regulating  cartxMi 
hedance  of  ecosystems  that  have  a  major 
influence  on  atmospheric  CO2 
concentration;  (ii)  evaluate  changes  of 
carbon  quantities  of  ecosystems  in 
relation  to  the  rising  concentration  of 
atmospheric  CO2,  ahered  temperature 
and  precipitation  regimes,  including  key 
interactions  of  these  forcings  with  other 
factors  affecting  carbon  processes;  and 
(iii)  model  terrestrial  carbon  processes, 
including  mechanistic  controls  on 
exchanges  of  CO2  with  the  atmosphere, 
and  approaches  for  extending 
ecosystem-level  results  to  regional/ 
global  scales.  Expected  products  of  TCP 
research  are  the  qusitified  relationships 
and  mechanisms  of  terrestrial 
ecosystems  that  affect  secular  trends 
and  interaimual  variations  of 
atmospheric  CO2.  including  the 
scientific  understanding  needed  to 
model  and  predict  the  role  of  terrestrial 
ecosystems  in  the  global  carbon  cycle. 


This  second  cycle  of  the  Terrestrial 
Carbon  Process  notice  will  invite 
applications  from  academic  institutions. 
DATES:  Formal  applications  submitted  in 
response  to  this  n<^oe  must  be  received 
by  4-30  PM,  EST.  January  5. 1995.  to 
permit  timely  ccxisideration  for  awards 
in  Fiscal  Year  1995. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  95-04 
should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Eneiigy 
Research,  Acquisition  and  Assistance 
Management  Division.  ER-64  (GTN). 
Washington.  D.C  20585,  ATTN: 
Program  Notice  95-04.  The  following 
address  must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  commercial  mail 
delivery  service,  or  when  hand-carried 
by  the  applicant  U.S.  Department  of 
Ener^.  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division,  ER-64. 19901 
Germantown  Road,  Germantown.  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roger  C.  Dahlman.  Office  of  Health  and 
Environmental  Research,  Environment 
•  Sciences  Disision,  ER-74  (GTN),  U.S. 
Department  of  Energv.  Washington,  DC 
20585,  (301)  903-4902/4951.  or  by 
Internet  address, 

roger.dahlman@mailgw.er.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The 
solicited  TCP  research  seeks  to  enhance 
the  scientific  understanding  of  natural 
processes  of  the  terrestrial  carbon  cycle, 
thereby  providing  the  foundation  for 
conceptual  and  mathematical  models  of 
carbon  change  in  terrestrial  ecosystems. 
Process-based  models  are  sought  for 
extending  fundaniCTital  knowledge  of 
carbon  processes  to  the  global  carbon 
cycle;  appUcalions  include  the 
capability  to  quantitatively  estimate  CO; 
sequestered  in  terrestrial  ecosystems, 
and,  for  various  emissions  scenarios, 
predictions  of  the  rate  of  CO2  increa.se 
in  the  atmosphere.  In  this  context,  the 
research  ii  an  important  adjunct  to 
policies  and  actions  being  considered 
for  slowing  the  rise  of  greenhouse  gases 
in  the  atmosphere.  For  example, 
improved  understanding  of  carbon 
processes  will  help  build  scientific 
foundations  for  evaluating  the 
effectiveness  of  policy  instruments  like 
the  Climate  Chai^  Acdon  Plan  for 
slowing  the  rate  of  atmospheric  COi 
increase.  This  research  will  help 
provide  the  scientific  basis  for 
quantif>'ing  the  role  of  the  terrestrial 
biosphere  in  r^ulating  changes  in 
atmospheric  CO2,  which  defines  an 
important  forcing  for  assessment  of 
climate  change — a  central  research 


activity  of  the  USGCRP  and  DOE's 
Global  Change  research. 

Whil^  it  is  recognized  that  energy- 
related  emissions  contribute  to  the 
increase  of  greenhouse  gases  in  the 
atmosphere,  it  is  also  evident  that 
natural  earth  system  [»ocesses  exiert  a 
major  control  on  ultimate  atmospheric 
concentration  of  the  gases.  This  is 
especially  true  for  CO2.  where  far  the 
past  few  years  the  rate  of  increase  of 
atmospheric  CO2  has  fluctuated 
markedly.  Causes  of  this  and  other 
variations  are  unlmown.  and  the 
obsoved  phenomena  raise  questions 
about  whether  these  fluctuations  are 
due  to  as  yet  unexplained  natural 
processes  that  can  affect  the  rate  of 
atmospheric  CO2  increase. 

Priority  will  be  placed  on  field 
experiments  of  physiological/ecological 
controls  of  carlron  processes;  on  studies 
of  metabolism/retention  of  carbon  in 
major  terrestrial  ecosv-stems;  and  on 
coupled  modeUng  and  experimental 
analysis.  This  includes  research  to 
improve  the  understanding  of  metabolic 
processes  of  vascular  plants,  and  their 
influence.on  CO2  removal  from  the 
atmosphere,  including  biological, 
ecoli^ical  and  other  factors  controlling 
retention  of  carbon  in  soils  and  biomass 
of  terrestrial  ecosystems.  While 
processes  to  be  investigated  may  range 
from  fundamental  studies  of  plant 
carbon  metabolism  (e.g.,  photosynthesis, 
respiration,  etc.)  to  ecos\'sJem  controls 
on  carbon  balance,  the  experimental/ 
analytical/modeling  products  must 
logically  contribute  to  the  analv'sis 
carbon  balance  of  ecosystems  and  to 
natural  controls  on  the  global  carbon 
cycle.  Applications  should  identif\- 
theoretical  underpinnings  for  the 
proposed  research  on  processes: 
identify/describe  appropriate  field 
approaches  for  generating  experimental 
or  critical  systematic  data;  and  sho*i' 
how  the  research  products  contribute  to 
global-scale  analysis  of  atmospheric  CO2 
change. 

Collaborative  studies  are  encouraged. 
particTjlariy  those  involving 
multidisciplinary  research  organized 
around  existing  field  fadUties  designed 
to  manipulate  OO2  concentrations  and 
other  global  change  variables  (e.g.. 
temperature,  moisture).  With  emphasis 
on  field  investigations,  any  proposed 
research  using  closed-environment 
chambers  and/or  greenhouses  will  be 
considered  only  when  the  mechanism  to 
be  elucidated  requires  unique 
experimental  controls/manipulations 
that  are  not  practical  to  carry  out  in  the 
field.  Also,  investigators  (^ meritorious 
applications  may  be  encouraged  to 
conduct  research  at  established  fieid 
facilities:  therefore,  to  the  extent  it  is 


53460 


Federal  Register  /  Vo! ,  59,  No.  204  /  Monday,  October  24,  1994  /  Notices 


5  9 


ISS 


possible,  applicants  should  identify 
which,  if  any,  existing  facilities  or 
locations  they  would  cooperate  with  if 
they  received  an  award. 

For  proposed  modeling  research, 
priority  will  be  given  to  research  that 
demonstrates  close  linkage  of  modeling 
to  experimentally  derived  process 
information.  This  includes  extrapolation 
of  experimental  results  and  process- 
based  observations  to  ecosystem  or 
larger  scale  biotic  units;  i.e.,  the 
development  and  testing  of  process- 
based  scaling  techniques,  and  tests  of 
reliability  of  process  models  to  predict 
whole-system  carbon  balances. 

Potential  appUcants  are  strongly 
encouraged  to  submit  a  brief 
preapplication  in  accordance  with  10 
CFR  600.10(d)(2).  which  consists  of  two 
to  three  pages  of  narrative  describing 
research  objectives.  Preapplications  will 
be  used  to  identify  potential 
opportunities  for  coordinated 
experimental  and  modeling  research;  to 
enable  DOE  to  advise  potential 
applicants  of  DOE's  interest  in  their 
research  ideas;  and  to  serve  as  a  basis 
for  arranging  reviews  of  formal 
applications. 

Preapplications  should  include  no 
more  than  two  to  three  double-spaced 
pages  (10  pt),  including  proposed 
research;  names  and  telephone  numbers 
for  all  principal  investigators  (Pis),  co- 
principal  investigators  (CO-PIs),  and 
collaborators;  and  telefax  niunber, 
Internet  address  (if  available)  and  mail 
address  for  the  PI.  Preapplications 
referencing  Program  Notice  95-04 
should  be  received  by  November  15, 
1994.  and  sent  to  Dr.  Roger  C.  Dahlman, 
Office  of  Health  and  Environmental 
Research.  ER-74,  Washington,  DC 
20585.  or  to  the  Internet  address  noted 
above.  A  response  to  the  preapplications 
will  be  communicated  to  the  PI  by 
December  6, 1994. 

The  technical  portion  of  the 
application  should  not  exceed  20 
double-spaced  10  pt  pages  (1-inch 
margins)  plus  5  pages  for  curriculum 
vitae  and  all  other  data,  and  should 
include  a  short  one-half  page  abstract. 
Applications  that  deviate  from  the  terms 
of  this  notice  will  be  returned,  and  will 
not  be  considered  for  support  in  the 
second  cycle  of  TCP.  Applications 
received  after  the  deadline  will  not  be 
eligible  for  award  in  Fiscal  Year  1995. 

Preapplications  and  formal 
applications  will  be  reviewed  relative  to 
the  DOE  interests  described  by  this 
notice  and  in  reference  to  scope  and 
research  priorities  of  the  U.S.  Global 
Climate  Change  Research  Program  - 
(USGCRP).  Preapplications  will  be 
reviewed  for  relevance  to  Program  needs 
and  interests.  Formal  applications  will 
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be  subjected  to  merit  review  and  will  be 
evi  iluated  against  the  evaluation  criteria 
set  forth  in  10  CFR  Part  605.  The 
US  GCRP  priority  task  on  COj  and  Trace- 
Ca  i  research  (described  in  the  USGCRP 
drj  ft  report  entitled,  "Special  Issue  on 
En  lanced  Terrestrial  Ecology  Research 
on  Global  Change"  (TECO))  is  also  a 
rel  jvant  term  of  reference  for  evaluating 
ap  >lications  responding  to  this  notice. 

'.  I  is  anticipated  that  approximately 
$1  5  million  will  be  available  for  grant 
aw  irds  in  Fiscal  Year  1995,  contingent 
up  )n  availabiUty  of  appropriated  funds. 
Pit  vious  awards  for  this  type  of  research 
ha  e  ranged  from  $100,000  up  to 
$41 10,000  per  year,  with  most  not 
ex(  eeding  $250,000.  While  most  awards 
are  expected  to  range  from  $100,000  to 
$21  iO.OOO  per  year,  a  few  larger  awards 
ma  y  be  granted  for  coordinated 
experiments  requiring  special  designs  or 
fac  ilities  for  manipulating  CO2  and 
otl  er  environmental  variables.  Funding 
of  nultiple  year  grant  awards  is 
ex  tected,  and  is  also  contingent  upon 
av  liability  of  appropriated  funds. 

kiformation  about  the  development 
ani  submission  of  applications, 
eli  [ibility,  limitations,  evaluation, 
sel  jction  process,  and  other  policies  and 
pr<  cedures,  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Prdgram  and  10  CFR  Part  605.  The 
Aoslication  Guide  is  available  fromi  the 
U.S.  Department  of  Energy,  Office  of 
Heplth  and  Environmental  Research, 
Environmental  Sciences  Division,  ER- 
74  Washington,  DC  20585.  Telephone 
re(  uests  may  be  made  by  calling  (301) 
90  1-4902.  Supplemental  documentation 
in(  luding:  (1)  Examples  of  existing  IX)E 
res  3arch  on  carbon  cycle  and  the 
res  jonse  of  vegetation  to  CO2,  the  two 
pn  grams  that  will  be  refocused  as 
res  3arch  on  "terrestrialxarbon 
pn  cesses,"  and  (2)  a  Draft  USGCRP 
rej  ort  on  the  "Special  Issue  on 
En  lanced  Terrestrial  Ecology  Research 
on  Global  Change"  (TECO)  is  available 
up  )n  request  by  calling  (301)  903-4902. 

1  he  Catalog  of  Federal  Domestic 
Asi  istance  Number  for  this  program  is 
81.  )49.  and  the  solicitation  control  number  is 
ER  'AP  10  CFR  part  605. 

I  sued  in  Washington,  DC,  on  October  13. 

19<  4. 

D.I .  Mayhew, 

Dit  ictor,  Office  of  Management,  Office  of 

Em  rgy  Research. 

IFF  Doc.  94-26316  Filed  10-21-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6096-3] 

Clean  Air  Act  Advisory  Committee 
Emergency  Notice  of  Public  Meeting 

Under  Section  (10)(a)(2)  of  Title  5 
U.S.C.  App  2,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  the  Subcommittee  on  Mobile 
Source  Emissions  and  Air  Quality  in  the 
Northeastern  States  of  the  Clean  Air  Act 
Advisory  Committee  will  meet  on 
Thursday,  November  3, 1994  t)eginning 
at  8:30  A.M.  to  4:30  P.M.  at  the 
Washington  Renaissance  Hotel,  located 
at  999  Ninth  Street,  N.W.,  Washington, 
D.C.  202/898-9000.  Because  of  the 
pending  issues  before  the 
Subcommittee,  this  emergency  notice  is 
hereby  given.  These  meetings  are  open 
to  the  public.  For  further  information 
concerning  the  meeting,  please  contact 
the  individuals  listed  below. 

Public  notice  is  also  given  regarding 
the  extension  date  of  the  Subcommittee 
on  Mobile  Source  Emissions  and  Air 
Quality  in  the  Northeastern  States  fit)m 
November  10, 1994  to  March  15, 199.5. 

Mobile  Source  Emissions  &  Air  Quality 
in  the  Northern  States  Subcommittee 

The  Mobile  Source  Emissions  and  Air 
Quality  in  the  Northeastern  States 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  conduct  a 
meeting  to  discuss  the  pending  petition 
offered  by  the  Ozone  Transport 
Commission  regarding  the  adoption  of 
Low  Emission  Vehicle  Emission 
Standards  in  the  northeastern  states  and 
related  issues.  In  addition,  the  meeting 
agenda  will  include  progress  reports 
from  various  work  groups  established 
previously  by  the  Subcommittee. 

Further  Information  and  Providing 
Comments 

For  additional  information  concerning 
these  meetings,  please  contact  Mike 
Shields,  Designated  Federal  Official, 
Office  of  Mobile  Sources,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  D.C,  20460 
(202)  260-7645. 

Dated:  October  19, 1994. 
Rob  Brenner, 

Director,  Office  of  Policy  Analysis  and 
Review,  Office  of  Air  and  Radiation,  U.S. 
Environmental  Protection  Agency. 
(PR  Doc.  94-26382  Filed  10-21-94;  8:45  am) 
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[FRL-5MS-81  ' 

Gulf  of  MeKico  Program  Citizens 
Advisory  Committee  Meting 

AGENCY:  U.S.  Enrircmmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Meeting  of  the 
Citizens  Advisory  Committee  of  the  Gulf 
of  Mexico  Program. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Citizens  Advisory  Committee  will  hold 
a  meeting  at  the  Marriott  Hotel.  555 
Canal  Street,  New  Orleans,  Louisiana. 
FOR  RIRTMER  INPOmUTKM  CONTACT: 
Dr.  Douglas  Lipka,  Acting  Director.  C^lf 
of  Mexico  Program  Office.  Building 
1103,  Roona  202,  John  C.  Stennis  Space 
Center.  Stennis  Space  Center,  MS 
39529-6000,  at  (601)  688-3726. 
SUPPtEMENTARY  fNTORMATION:  A  meeting 
of  the  Citizens  Committee  of  the  Gulf  of 
Mexico  Program  will  be  held  November 
IS.  1994.  ftt  the  Marriott  Hotel.  555 
Canal  Street.  New  Orleans.  LA.  The 
committee  will  meet  from  8:30  a.m.  to 
4:30  p.m.  Agenda  items  will  include: 
Introduction  of  Program  Office 
Interagency  Team:  Update  on  Activities 
to  Organize  Broader  Federal 
Parttcipatioo;  Overview  of  1994 
Program  Activities;  1995  Symposiuna 
Update;  Issue  Committee  Meeting 
Reports;  State  Activity  Reports;  State 
Update  on  CAC  Membership  Term 
Initiative;  Update  on  Legislative 
Activities:  and  Election  of  Officers. 

The  meeting  is  open  to  the  public. 
Douglas  A.  Lipka, 

Acting  Director.  Gulf  of  Mexico  Progmm. 
|FR  Doc.  94-26250  Filed  10-21-94;  8:45  am] 
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(OPPTS-81023;  FRL-4910-4] 

TSCA  Inventory;  Notice  of  Intent  to 
Remove  38  Repotted  Chemical 
Substances  from  the  TSCA  Inventory 

AGENCY:  Environmental  Protei:tion 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  reviewing  the  chemical 
substances  included  on  the  Toxic 
Substances  Control  Act  Chemical 
Substance  Inventory.  EPA  has 
concluded  that  certain  chemical 
substances  were  tooorrectly  nepoited 
and  listed.  EPA  intends  to  remove  38 
chemical  substances  from  the  Inventory 
and  solicits  public  comment  on  the 
appropriateness  of  that  removal. 
DATES:  Commenls  must  be  received  by 
EPA  on  or  before  December  8. 1994. 
ADDRESSES:  Three  copies  of  the  written 
comments  should  be  addressed  to: 


TSCA  Doounent  Receipts  (7407), 
Environmental  Protection  Agency, 
Office  of  Pollution  Prevention  and 
Toxics.  Rm.  hffi:-G099,  401  M  St.,  SW.. 
Washington,  DC  20460. 

Comaieats  ^Kiuld  bear  the  identifying 
notation  OPPTS-81023.  The 
administrative  recratl  supporting  this 
action  is  available  for  public  ixupection 
in  Rm.  NE-B607.  at  the  above  address, 
from  12  noon  to  4  p.m.,  Monday 
througli  Friday,  excluding  holidays. 

FOR  RIRTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St..  SW.. 
Washington,  DC  20460,  (202)  554-1404. 
TDD;  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 
8(b)  of  the  Toxic  Substances  Control  Act 
(TSCA),  IS  U.S.C.  2601  et  seq..  requires 
the  Administrator  of  EPA  to  identify, 
compile,  and  keep  current  a  list  of 
chemical  substances  which  are 
manufactured,  imported,  or  processed 
for  commercial  purposes  in  the  United 
States.  To  meet  this  requirement,  EPA 
promulgated  the  Inventory  Reporting    • 
Regulations  (40  CFR  part  710).  which 
appeared  in  the  Federal  Register  of 
December  23, 1977  (42  FR  64572).  These 
regulations  provided  the  basis  for  the 
initial  compilation  of  the  TSCA 
Chemical  Substance  Inventory,  which 
identifies  chemical  substances  in  U.S. 
commerce. 

The  Inventory  is  a  compilation  of 
chemical  substances  that  have  been 
manufactured,  imported,  or  processed 
in  the  U.S.  for  commercial  purposes 
since  January  1. 1975.  The  Inventory's 
primary  purpose  is  regulatory.  It  defines 
a  new  chemical  substance  for  purposes 
of  implementing  section  5(a)(1)(A)  of 
TSCA.  If  a  chemical  substance  is  not 
included  in  the  Int'entory,  it  is 
considered  a  new  substance  (section 
3(9)  of  TSCA).  and  a  premanufacture 
notice  (PMN)  is  required  at  least  90  days 
before  the  manufacture  or  import  of 
such  a  substance  can  begin.  . 

For  the  Inventory  to  perform  its 
regulatory  functions,  it  must  be 
continuously  and  accurately  updated  as 
neH'  information  becomes  available. 
Updated  information  includes  identities 
of  chemical  substances  newly 
introdiiced  into  U.S.  commerce  and 
corrections  for  previously  reported 
information.  Recognizing  industry's 
need  for  making  corrections  to 
incorrectly  submitted  Inventory  reports. 
EPA  announced,  in  the  Federal  Register 
of  July  29. 1980  (45  FR  50S44).  that  it 
would  accept  certain  types  of 
corrections  related  to  substances 


previously  repoited  for  tlie  Inventory. 
The  types  of  corrections  specified  in  the 
July  29, 1980  Fedenri  Ic^Bter  notice 
relate  to  chemical  identity. 

Sin(«  the  pubitcatioa  m  the  Inventon' 
and  the  July  29, 1980  Federal  Register 
notice,  the  ^eocy  has  received 
numerous  requests  to  correct  certain 
previously  submitted  Inventory  reports. 
The  Agency  reviewed  these  correction 
requests  and  the  cotre^iondiDg  reports 
originally  submitted  for  the  Inventory, 
and  concluded  that  a  number  of  the 
chemical  substances  currently  listed  ofj 
the  Inventory  were  erroneously 
reported.  Furthermore,  in  re\'ie\%nng  the 
total  body  of  the  Inventory  submissions, 
the  Agency  discovered  that  ea<Ji  of  the 
incorrectly  listtsd  substances  was 
reported  only  by  a  submitter  who 
subsequently  requested  that  EPA  correta 
the  chemical  idoiUity  originally 
reported,  or  who  subsequently  notified 
the  Agency  that  the  sui»tance  in 
question  was  solely  manufactiued  for  a 
non-TSCA  use. 

There  ate  various  reasons  why 
chemical  substances  were  iricorrectly 
reported  for  the  Inventory.  First,  the 
mistakes  could  have  been  typographical 
or  transcriptional  and  were  not  known 
to  the  submitter  when  the  origijaal 
report  was  submitted.  Second,  improved 
analytical  equipment  and  methods  may 
have  allowed  for  a  more  accurate 
description  of  a  previously  reported 
substanca  Third.  EPA  may  have 
identified  reporting  errors  and  requested 
corrections.  Regardless  of  the  source  of 
error,  the  result  is  the  same:  a  chemical 
substance  not  eligible  for  inclusion  on    ' 
the  Inventory  was  reported  and 
currently  is  included  on  the  Inventon, . 
If  these  mistakes  are  not  corrected,  tbt* 
integrity  of  the  Inventory  will  be 
impaired,  and  its  reliability  as  an 
accurate  compilation  of  commercial 
substances  for  TSCA  purposes  will 
diminish.  In  addition,  substances  whi<:h 
should  be  subject  to  premanufacture 
notification  (PMN)  review  before  they 
are  manufactured  or  imported  would 
not  be  reviewed. 

In  this  notice,  the  Agency  propofsesto 
remove  38  chemical  substances.  The 
Agencj'  has  found  that  these  chemical 
sul)stances  were  incorrectly  reported 
and  listed.  The  substances  proposed  h*r 
remo\-aI  from  the  TSCA  Inventorv  are 
listed  by  Chemical  Abstracts  Service 
(C\S)  Registry  Number.  Each  of  the  3R 
(^emical  substaooes  is  further  identified 
by  its  corresponding  Chemical  Abstracts 
Preferred  Name. 

Each  of  the  38  chemtcai  substances 
proposed  for  removal  was  reported  for 
tfae  Inventory.  Subsequently,  persons 
who  had  reported  the  chemical 
substances  in  question  inform«d  ¥PA  r4 
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errors  in  their  submissions.  In  the 
majority  of  the  cases  the  errors  were  due 
to  mistaken  chemical  identities.  The 
corrected  identities  for  these  chemical 
substances  have  been  added  to  the 
Agency's  Master  Inventory  File.  EPA 
has  checked  each  of  these  38  chemical 
substances,  as  originally  reported,  to 
determine  whether  any  other  person- 
had  also  reported  the  same  chemical 
substance  for  the  Inventory.  No  others 
were  found  and  no  additional 
information  was  available  for  the 
chemical  substances. 

In  accordance  with  EPA  policy  (OPPT 
Order  7730.7),  an  erroneously  or 
incorrectly  reported  chemical  substance 
should  be  removed  from  the  Inventory. 
Accordingly,  these  38  chemical 
substances  appear  to  be  eligible  for 
deletion  from  the  Inventory. 

Publication  of  this  notice  does  not 
mean  that  EPA  will  actually  and 
automatically  delete  from  the  Inventory 
any  of  the  38  chemical  substances  listed 
below.  Rather,  the  Agency  solicits 
public  comments  on  its  intent  to  remove 
from  the  TSCA  Inventory  the  listed 
substances.  EPA  is  specifically 
interested  in  knowing  whether  any  of 
the  chemical  substances  listed  below 
have  been  manufactured,  imported,  or 
processed  for  TSCA  commercial 
piuposes  other  than  research  and 
development,  as  denned  in  the 
Inventory  Reporting  Regulations  (40 
CFR  710.2(p)),  by  anyone  during  the 
period  January  1, 1975  through  [insert 
date  of  publication  in  the  Federal 
Register).  The  Agency  is  also  interested 
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to  k  low  whether  any  person  can  show 
that  any  of  the  chemical  substances 
cou  d  have  been  properly  reported  for 
the  nventory.  EPA  also  solicits 
com  nents  &x>m  anyone  who  believes 
that  any  of  the  chemical  substances 
liste  i  below  should  not  be  removed 
fron  the  TSCA  Inventory  for  any  reason. 
Wit  i  the  publication  of  this  notice,  any 
ongoing  manufacture,  import,  or 
proqessing  of  any  of  the  38  chemical 
substances  listed  below  which  was 
begun  prior  to  the  publication  date  of 
this  notice  may  continue  until 
pub  ication  of  the  final  notice  of 
disp  ssition.  All  such  comments  must  be 
rece  ved  by  EPA  within  the  45-day 
com  nent  period. 

Ef  A  will  review  all  comments 
received  and  will  make  a  determination 
regarding  the  eventual  status  of  each  of 
the  chemical  substances  listed  below. 
TheJAgency  will  announce  its  decision 
in  a  final  notice  of  disposition  in  the 
Federal  Register.  EPA  will  not  consider 
any  request  to  retain  any  of  the  listed 
chemical  substances  on  the  Inventory 
basad  solely  on  manufacture,  import,  or 
prooessing  of  that  substance  which 
begins  after  October  24, 1994.  If  the 
Ageticy  determines  that  any  of  the  listed 
che^cal  substances  should  not  be 
removed  from  the  Inventory, 
max  ufacturers  and  importers  of  these 
chei  nical  substances  would  be  invited  to 
subi  nit  Inventory  Reports  to  establish 
the  leed  to  retain  the  chemical 
subi  tances  on  the  Inventory.  The 
subi  tance  would  then  remain  on  the 
Inv(  ntory.  On  the  other  hand,  if  the 


CASRN-s  of  Re- 
placement 
Chemicals 

CASRN's  of  Incor- 
rectly Reported 
Substances 

157089-27-5 
147094-54-0 
149497-03-0 

5153-63-9 
6178-32-1 
6359-62-2 

77342-27-9 

26184-07-6 

33628-05-6 

30377-70-9 

23843-86-9/ 
23843-87-0 

52277-29-9/ 
146988-01-4 

64296-27-1 

59633-97-5 

40795-41-3 

56619-23-9 

65072-14-2 
65733-77-9 

69828-87-1 
144014-10-8 

67827-62-7 
67923-97-1 

150226-37-2 

67989-8(M 

147977-79-5 
147923-43-1 

68002-78-8 
68479-21-0 

147977-80-8 

68551-46-2 

146019-53-6 

68607-79-4 

Agency  concludes  that  a  chemical 
substance  is  not  eligible  for  inclusion  on 
the  Inventory,  effective  with  the 
publication  of  the  final  notice  of 
disposition,  the  chemical  substance  will 
be  considered  removed  from  the 
Inventory~the  presence  of  its  name  in 
any  previously  published  version  of  the 
Inventory  notwithstanding.  In  that 
event,  the  premanufacture  requirements 
of  section  5(a)  of  TSCA  would  apply  to 
any  manufacture  or  import  of  the 
chemical  substance  fit}m  the  date  of 
removal. 

The  following  is  a  list  of  incorrectly 
reported  chemical  substances  proposed 
for  removal  from  the  TSCA  Inventory.  In 
response  to  industry  requests,  EPA  is 
also  providing  the  CAS  Registry 
Numbers  (CASRN's)  for  the  chemical 
substances  which  replace  the  38 
chemicals  proposed  for  delisting  from 
the  Inventory,  where  appropriate. 

Chemical  Substances  Proposed  for  Removal 
From  the  TSCA  Inventory 

Note:  The  first  column,  as  stated  above,  is 
a  listing  of  the  CASRN's  for  the  chemical 
substances  which  replace  the  38  incorrectly 
reported  substances.  The  substances 
corresponding  to  these  CASRN's  have 
already  been  added  to  the  TSCA  Inventory. 
The  second  column  contains  CASRN's  (in 
ascending  order)  of  the  38  incorrectly 
reported  chemicals  as  they  were  originally 
reported  for  the  Inventory.  The  third  column 
lists,  by  chemical  name,  each  of  the  38 
incorrectly  reported  substances.  The  second 
and  third  columns  represent  substances  that 
are  proposed  to  be  delisted  from  the  TSCA 
Inventory. 


Incorrectly  Reported  Substances  Proposed  for  Delisting  from  the  Inventory 


Acetic  acid,  c  >mpd.  with  pyridine  (1:1) 

Oxirane,  [(4-f  onylpbenoxy)methyt]- 

1H-Pyrazole-ikart»xylic   acid,   4-((2,4-ditTiethyl-6-sulfophenyl)a2o)-4,5-dihydro-5-oxo-1-(4-sulfophenyl)-, 

trisodium  sfitt 
2-Propeno(c  acid,  2-methyl-,  polymer  with  butyl  2-fnethyl-2-propenoate,  butyl  2-propenoate  and  methyl  2- 

methyl-2-p»t>penoate 
1  H-Benzimidtzolium,     5-chloro-2-(3-[5-chl6ro-3-ethyl-1 ,3-dihydro-1  -(3-sulfopropyl)-6-(trifIuoromethyl)-2H- 

k)enzimidai  Dl-2-ylidene]-1-propenyl]-3-ethyl-1-(3-sulfopropyl)-6-(trifluoromethyr)-,  inner  salt 
1,2-Ben2ene<  icartxjxylic  acid,  4-{(4-aminophenyl)hydroxyfnethyl)-,monomethyl  ester 

Benzenesulfc  nic  acid,  hydroxy-,  nnonosodium  salt,  polymer  with  formaldehyde  and  urea 

Hexanedloic  icid,  dimethyl  ester,  polymer  with  1,2-ethanediol  and  1 ,3-isoben2ofurandione,  benzoate 

Formaldehydfe,       polymer      with       1 ,3-benzenediol,       4-(1,1-dimethylethyl)phenol      and      4,4'-(1- 
methylethyltdene)t)4s[phenol] 

1 ,2-Propanediol,  3,3'-[[4-((2-chloro-4,6-dinitrophenyl)azo]-1-naphthalenyQimino]t>i»- 

2-Propenotc  ficid,  2-methyl-,  methyl  ester,  polymer  with  ammonium  2-methyl-2-propenoate  and  ethyl  2- 
propenoate 

1,3-Benzene*cart)oxylic  acid,  polymer  with  2-(dimethylamino)ethanol,  2,2-dimethyl-l  ,3-propanediol,  2,2- 
dimethylpr^panoic  acid  and  nor>anedio«c  acid 

Fatty  acids,  C16-I8  and  Cl8-unsatd.,  triesters  with  trimethylolpropane 

Poly(oxy-1J2-«thanediyl),  a-hydro-(«)-hydroxy-,  ether  with  N-[2-[bis(2-hydroxyethyl)methylammonio]ethyll- 
N,N'-bis(2-  iydroxyethyl)-N'-[2-hydroxy-3-(9-octadecenyloxy)propyll-N,N'-dimethyl-1 ,2-ethanediaminium 
tris(methyl  sulfate)  (4:1),  (Z)- 

Cart)oxylic  at  ids,  06-18  arxl  09-1 5-di-,  polymers  with  adipic  acid,  ethylene  glycol,  glutaric  acid  and  suc- 
cinic acid,  !-ethylhexyl  esters 

Silica  gel,  rej  ction  products  with  chlorodimethyloctylsilane 


CASRN's  of  Re- 
placement 
Chemicals 


144020-22-4 

143622-82-6 

147128-26-5 

148373-02-8/ 

148373-03-9 
147923-40-8 

145951-43-5 

141048-13-7 

144320-63-8 

147923-42-0 

148684-76-8 

148684-75-7 

ACCN  98216 

ACON  91566 

68911-06-8 

NA 

147952-38-3 

145556-05-4 

148878-27-7 


ACCN  120617/ 

128666/ 

128462 
100402-78-6 

NA 
137698-14-7 


CASRN's  Of  Incor- 
rectly Reported 
Substances 


68610-78-6 

68814-84-6 

68958-73-6 

70528-75-5 

71243-48-6 

71735-58-5 

71735-6S4 

72245-32-0 

72479-99-3 
73138-55-3 
73138-84-8 
79771-00-9 
79771-01-0 
93905-47-6 
102923-79-5 

104133-74-6 

105883-53-2 

115271-31-3 


116265-70-4 


125804-20-8 

135313-74-5 
135429-20-8 


Incorrectly  Reported  Substances  Proposed  for  Delisting  from  the  Inventory 


^qSodoSatrSe"*"*'     ^®^*^"     products    with    boron     trifluoride    and     1 .5.9^rimethyl-1 ,5.9- 
''t4.6ni?3H,SlKJlonr'^"*^    *^^    isophthalic    acd    and    1 .3.5-tris{2-hydroxyethyl)-1 .3.5-tnaz.ne- 

"®/l^?^^i?' iSf 'rrj?^  l.6Kliisocyanato-2,2,4-trimethylhexane.  oxybslpropanoJ)  and  a,a',a"- 

1,2,3-propanetriyltns[o>-hydroxypoly[oxy(methyl-1,2-ethanediyl)ll  j«^iu,u,u 

Cashew,  nutshell  liq.,  polymer  with  formaldehyde,  linseed  oil  and  phenol 

r^nM^tn.n«LW'P''y'Z:l'K"l'y*°'^"^^''°^'f'*-l<2.5.6-tnchloro-4-pynmKl(nyl)am™^^ 
naphthatenyHazoJ-l  ,3,6-naphthalenetnsulfonato(6-)]-,  tetrasodium  jk-  c  .y  j««.o) 

?JS22!^..  ^?^'  J :^^'^T'*)("'  compds.  with  2-(dimethylamino)ethanol-hexyl  ((2-isocyanato-1  4  4- 
trimethylcyclopentyl)methyl]carbamateadduct  iv«;  iau^,ydiwiw-i.«».^ 

Decanoic  acid,  mixed  pentaesters  with  octadecanoic  acid  and  triglycerol 

Q^IS^^i'*^^'  i^"t'''  ^^"^  ^''^  glycerol,  phthalic  anhydride,  safflower  oil  and  tnmethylolpropane  , 

l!!S^®  °'  ■  Po^"^  *!Hl  ^^0^  acid,  glycerol,  phthalic  anhydnde  and  tnmethylolpropane 
Safflower  01 ,  polymer  with  benzoic  acid,  bisphenolA,  epichlorohydnn  and  styrene 
Safftower  oil,  polymer  with  benzoic  acid,  bisphenol  A  and  ep^hlorohydrin  ' 

1,4^Benzenedicarboxyiic  acid,  dimethyl  ester,  polymer  with  1,2-ethanediol,  distn.  residues 
''SlIi^trihJd^^'fxSjTen'eg^r^  ^  dk^yclopentadiene.  d,ethylene  glycol,  isophtha.^  acid. 
®'h'^^.    ^^     Silicones      di-Me,     polymers     with     3-hydroxy-2.2-dimethylpropyl     3-hydroxv-2.2- 
1  9  ^l^rS:^^'®'  'fP^^«^  a«d,  maleic  anhydride,  Ph  silsesquioxanes  ar^Sthyiolp?6pane 
1,2,3-Propanetnol.      poymer     with      1 ,3-dMSocyanatomemylbenzene.     2-ethyl-2-(hydroxvrnethvl)-i  3- 
propanediol,  methyloxirane  and  oxirane.  hydrolyzed.  amine-terminated  ^-inyaroxymetnyi,    ..j- 

f5f"°«S  3cid,  3-hydroxy-2-(hydroxymethyl)-2-methyl-,  polymer  with  N-(2-aminoethyl)-l  2- 
ethanedianiine,  2,2-dimethyl-l.3-propanediol.  diphenyl  wrbon^'  1 ,2-ethanediam.^  1  6-hexanedi^ 
5-isocyanatc^1-(isocyanatomethyl)-l,3,3-tnmethylcyclohexane  and  1  V-rnett^eneb^M- 

Sylaffi  "^''   P°'y^'^y'«"e-P°'yP^0Pyle'^  9'ycol   mono-Bu  ether-block^,   corflpd^  with 

9-C^decenoic    add    (Z)-.    reaction    products    with    formaldehyde,    phenol    pdybutenyl    denvs 
teuaethylenepentamine  and  triethylenetetramine  7     .    y     •^f     Hvyuuiwiy.    uenvs... 

2-Propenoic  acid,  2-methyl- 

projianol  and  silica 
2-Propenok:  acid,  ethyl  ester,  homopolymer,  Ol4-alkyl  docosyl  stearyl  esters 

Syl-T-S^r^SySSl  '^'^  ^'^'^  '^'^^°"^-  ^.^'-d-methylethylidenelbislphenolj  and  4-(i. 


,  3-(trimethoxysilyl)propyl  ester,  reaction  products  with  iso-Pr  ak:.,  2-methyl-2- 


Accordingly,  EPA  proposes  the 
delisting  of  the  38  chemical  substances 
listed  above  from  the  TSCA  Inventory. 

Dated:  October  17. 1994. 
Mary  Ellen  Weber, 
Director.  Economics,  Exposure  and 
Technology  Division,  Office  of  Pollution 
Prexention and  Toxics. 

IFR  Doc.  94-26283  Filed  10-21-94;  8:45  am} 

BILLING  CODE  66«fr-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

October  18. 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection  request 
to  0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  Section  3507.  Persons  wishing 
to  comment  on  this  information 
collection  should  contact  Timothy  Fain. 
Office  of  Management  and  Budget, 
Room  10102,  NEOB,  Washington,  D.C. 
20503,  (202)  385-3561.  For  further 
information,  contact  Judy  Boley,  Federal 


Communications  Commission.  (202) 
418-2014. 

Please  note:  The  Commission  has 
requested  expedited  review  of  this  collection 
by  October  25. 1994.  under  the  provisions  of 
5  CFR  1320.18. 

Title:  Implementation  of  Section  309(j) 
of  the  Communications  Act — 
Competitive  Bidding,  Fifth  Report  and 
Order,  PP  Docket  No.  93-253. 

0MB  Control  Number:  None. 

Action:  New  Collections. 

Respondents:  Individuals,  State  or  local 
governments,  Non-profit  institutions. 
Business  or  other  for-profit,  including 
small  businesses. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  No.  of 
Estimated  Average  Estimated  Annual. 


Section/forms 


Section  24.103  

Section  24.204  

Section  24.709  

Sectkjn  24.709(c)(2) 
Section  24.714  


Respondents 


3356 

11100 

3000 

1000 

200 


Hours  per 
response 


.50 
.50 
2 
.50 


Burden 


6712 
5550 
1500 
2000 
100 
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ISS 


Section/fonns 


Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 


24.714(b) 
24.719  .... 
24.806  ..., 
24.813  .... 
24.813<f>  . 
24.8150)' 
24.819  _. 
24.825  .... 


24.828-24.829 

24.830  

24.839  


'  Recordkeeping  requtrement 
Total  Annual  Burden:  56,922  Hours. 


Needs  and  Uses:  In  the  Fifth  Report 
and  Order  m  PP  Docket  No.  93-253,  the 
Commission  has  amended  47  CFR  Part 
24  to  add  new  Subp«ts  H  and  L  Subpart 
H  contains  the  general  rules  and 
requirements  governing  the  competitive 
bidding  process  for  broadband  PCS 
initial  licenses.  Subpart  I  contains  the 
general  rxiles  and  requiienient&  for 
[irocesslng  applications.  Applicants  are 
required  to  file  certain  information  so 
that  the  Commission  can  determine 
whether  the  applicants  are  legally, 
technically  and  financially  qualified  to 
be  licensed  and  to  determine  whether 
applicants  claiming  designated  entity  . 
status  are  entitled  to  certain  benefits. 
Affected  public  are  any  member  of  the 
public  who  wants  to  become  or  remain 
a  licensee. 

The  foregoing  estimates  include  the 
tin«  for  reviewing  instmctions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Records  Management 
Branch,  Paperwork  Reduction  Project, 
Washington,  D.C.  20554  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project, 
Washington,  D.C.  20SO3. 

Federal  Communications  Commis.sion. 
WilKun  F.  Caton, 
Acting  Secretary. 

Section  24.204  is  amencied  bv  repiacing 
references  to  "Section  24.305"  aad  "SectioD 
24.307"  in  paragraphs  (f)(1)  and  (f)(2), 
respectively,  with  "§  24.705"  aad  "§  24.707". 

Subpart  H— Competitive  MtkfiBg  Procedures 
for  Sroadband  PCS 

Sec. 

24.701    Broadband  PCS  subject  to 

competitive  bidding 
24.70Z    Competitive  bidding  design  for 

Broadband  PCS  ticsnsing 
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dents 

Hours 

per 

response 

100 

.50 

200 

3 

12000 
12000 

2 

1 

200 

2.5 

1U00 

1 

50 

20 

10 

3 

40 

2 

100 

20 

100 

.50 

Burden 


50 

600 

24000 

12000 

2S0 

1000 

1000 

30 

80 

2000 

50 


24.707 
24.708 


24.703  Competitive  btdding  mecfaaonnia 

24.704  Withdrawal,  default  and 
dia  iptahfication  penalties 

24.705 '  Bidding  appKcation  (FCC  Form  775 

anil75-S  Short-Form) 
24.706 1  Submission  of  upfront  payments 
an4  down  payments 

Long-fonn  applicatiotui 

License  grant,  denial,  de&ult,  and 

[ualification 

Eligibility  for  licenses  for  frequency 

ks  C  and  F 

Limitation  on  licenses  won  at 
auction  for  frequency  Blocks  C  and  F 

24.711  '•  Installment  payraents  for  licenses 
fori  frequency  Blocks  C  and  F 

24.712  i  Bidding  credits  for  licenses  for 
frequency  Blocks  C  and  F 

24.713  Tax  certificates 

24.714  Eligibility  for  partitioned  licenses 
24.720    Definitions 

Subpart  H — Competitive  Bidding  Procodures 
for  Broadband  PCS 

Sectiot  24.701    Broadband  PCS  Subject  to 
Compe  Hive  Bidding 

Mutiplly  exclusive  initial  applications  to 
broadband  PCS  service  are  sobject  to 
ive  bidding  procedures.  The  general 
ive  bidding  procedures  found  ia47 
1.  Subpart  Q  will  apply  unless 
otherwise  provided  in  this  part. 

Sectior  24.702    Competitive  Bidding  Design 
for  Bro  idband  PCS  Licensing 

(a)  T  le  Commission  will  employ  the 
followi  ig  competitive  bidding  desigas  when 
choosii  g  from  among  mutually  exclusive 
initial  i  pplications  to  provide  broadband 
PCS  sei  vice: 

(1)  S:  multanoous  multiple  round  auctions 

(2)  &  quential  auctions 

(b)  T  le  Commission  may  design  and  test 
altemai  ive  procedures.  The  Commission  will 
annout  ce  by  Public  Notice  before  each 
auctior  the  competitive  bidding  design  to  be 
employ  ed  in  a  particular  auction. 

(c)  T  le  Commission  may  use  combinatorial 
biddini  ,  which  would  allow  bidders  to 
submit  3ll  or  nothing  bids  on  combinations 
of  lices  ses,  in  addition  to  bids  on  individual 
license ;.  The  Commission  may  require  that  to 
be  declared  the  high  bid,  a  combinatorial  bid 
must  exceed  the  sura  of  the  individual  bids 
by  a  sp  scified  amount  or  percentage. 
Combii  atonal  bidding  may  be  used  with  any 
type  of  suction  design. 


provide 
compel  it 
com 
CFR 


ipel  iti 


;Pa-t 


(d)  The  Commission  may  use  single 
combined  auctions,  which  combine  bidding 
for  two  or  more  substitutable  licenses  and 
award  licenses  to  the  highest  bidders  until 
the  available  licenses  are  exhausted.  This 
technique  may  be  used  in  conjunction  with 
any  type  of  auction. 


SertJon  24.703 
Mechanisms 


Competitive  Bidding 


(a)  Sequencing.  The  Commission  ¥ritl 
establish  and  may  vary  the  sequence  in 
which  broadband  PCS  licenses  will  be 
wctioned. 

(b)  Grouping.  In  the  event  th«  Commission 
uses  either  a  simultaneous  multiple  round 
competitive  bidding  design  or  comt>inatarial 
bidding,  the  Commission  will  determined 
which  licenses  will  be  auctioned 
simultaneous  or  in  combinatfon. 

(c)  Reservation  Price.  The  Commission  may 
establish  a  reservation  price,  either  disclosed 
or  undisclosed,  below  which  a  license 
subject  to  auction  wUl  not  be  awarded. 

(d)  Minimum  Bid  Increments.  The 
Commission  will,  by  announcement  before  «)r 
during  an  auction,  require  minimum  bid 
increments  in  dollar  or  percentage  terms. 

(e)  Stopping  Rules.  The  Commission  will 
establish  stopping  rules  before  or  during 
multiple  round  auctions  in  order  to  terminate 
an  auction  within  a  reasonable  time. 

(f)  Activity  Rules.  The  Commission  will 
establish  activity  rules  which  require  a 
minimum  amount  of  Iridding  activity,  hi  the 
event  that  the  Commission  establishes  an 
activity  rule  in  connection  with  a 
simultaneous  multiple  round  auction,  each 
bidder  will  be  entitled  to  request  and  will  bo 
automatically  granted  one  waiver  of  such 
rule  during  each  auction  stage. 

(g)  Suggested  Minimum  Bid.  The 
Commission  may  establish  suggested 
minimum  bids  on  each  license.  Bids  below 
the  suggested  minimum  bid  would  count  as 
activity  under  the  activity  rule  only  if  no  bids 
at  or  above  the  suggested  minimum  bid  are 
received. 

Section  24. 704     Withdrawal,  Default  and 
Disqualification  Penalties 

(a)  When  the  Commission  conducts  a 
simultaneous  multiple  round  auction 
pursuant  to  §  24.702(a)(1),  the  Commission 
will  impose  penalties  on  bidders  who 
withdraw  high  bids  during  the  course  of  an 
auction,  who  default  on  payments  due  afier 
an  auction  closes,  or  who  are  disqualified. 


(1)  Bid  withdrawal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high  bid 
during  the  course  of  an  auction  will  be 
subject  to  a  penalty  equal  to  the  difference 
between  the  amount  bid  and  the  amount  of 
the  winning  bid  the  next  Ume  the  license  is 
offered  by  the  Commission.  No  withdrawal 
penalty  would  be  assessed  if  the  subsequent 
winning  bid  exceeds  the  withdrawn  bid.  This 
penalty  amount  will  be  deducted  from  any 
upfront  payments  or  down  payments  that  the 
withdrawing  bidder  has  deposited  with  the 
Commission. 

(2)  Default  or  disqualification  after  close  of 
auction.  If  a  high  bidder  defaults  or  is 
disqualified  after  the  close  of  such  an 
auction,  the  defaulting  bidder  will  be  subject 
to  the  penalty  in  paragraph  (a)(1)  of  this 
section  plus  an  additional  penalty  equal  to 
three  (3)  percent  of  the  subsequent  winning 
bid.  Tf  the  subsequent  winning  bid  exceeds 
the  defaulting  bidder's  bid  amount,  the  3 
percent  penalty  will  be  calculated  based  on 
the  defaulting  bidder's  bid  amount.  These 
amounts  will  be  deducted  from  any  upfront 
payments  or  down  payments  that  the 
defaulting  or  disqualified  bidder  has 
deposited  with  the  Commission. 

(b)  When  the  Commission  conducts 
sequential  oral  auctions  pursuant  to 
§  24.702(a)(2),  the  Commission  may  modify 
the  penalties  set  forth  in  subsection  (a)  above 
to  be  paid  in  the  event  of  bid  withdrawal, 
default  or  disqualification:  provided, 
however,  that  such  penalties  shall  not  exceed 
the  penalties  specified  above. 

(1)  If  a  bid  is  withdrawn  before  the 
Commission  has  declared  the  bidding  to  be 
closed  for  the  license  bid  on,  no  bid 
withdrawal  penalty  will  be  assessed. 

(2)  If  a  bid  is  withdrawn  after  the 
Commission  has  declared  the  bidding  to  be 
closed  for  the  license  bid  on.  the  penalty 
specified  in  paragraph  (a)(2)  of  this  section 
will  apply. 

Section  24. 705    Bidding  Application  (FCC 
Form  175  and  175-S  Short-Form) 

All  applicants  to  participate  in  competitive 
bidding  for  broadband  PCS  licenses  must 
submit  applications  on  FCC  Forms  175  and 
175-S  pursuant  to  the  provisions  of  §§  1.2105 
of  the  Chapter  and  24.813.  The  Commission 
will  issue  a  Public  Notice  announcing  the 
availability  of  broadband  PCS  licenses  and. 
in  the  event  that  mutually  exclusive 
applications  are  filed,  the  date  of  the  auction 
for  those  licenses.  This  Public  Notice  also 
will  specify  the  date  on  or  before  which 
applicants  intending  to  participate  in  a 
boardband  PCS  auction  must  file  their 
applications  in  order  to  be  eligible  for  that 
auction,  and  it  will  contain  information 
necessary  for  completion  of  the  application 
as  well  as  other  im{>ortant  information  such 
as  the  materials  which  must  accompany  the 
Forms,  any  filing  fee  that  must  accompany 
the  application  or  any  upfront  payment  that 
will  need  to  be  submitted,  and  the  location 
where  the  application  must  be  filed. 

Section  24.706    Submission  of  Upfront 
Payments  and  Down  Payments 

(a)  Where  the  Commission  uses 
simultaneous  multiple  round  auctions  or  oral 
sequential  auctions,  bidders  will  be  required 
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to  submit  an  upfront  payment  in  accordance 
with  S  1.2106  of  this  Chapter  and 
S  24.711(a)(1). 

(b)  Winning  bidders  in  an  auction  must 
submit  a  down  payment  to  the  Commission 
in  accordance  with  §  1.2107(b)  of  this 
Chapter  and  §  24.711(a)(2). 

Section  24.707    Long-Form  Applications 
Each  winning  bidder  will  be  required  to 
submit  a  long-form  application  on  FCC  Form 
401.  as  modified,  within  ten  (10)  business 
days  after  being  notified  that  it  is  the  winning 
bidder.  Applications  on  FCC  Form  401  shall 
be  submitted  pursuant  to  the  procedures  set 
forth  in  Subpart  I  of  this  Part  and  S  1.2107(c) 
and  (d)  of  this  Chapter  and  any  associated 
Public  Notice.  Only  auction  winners  (and 
applicants  seeking  partitioned  licenses 
pursuant  to  agreements  with  auction  winners 
under  §  24.714)  will  be  eligible  to  file 
applications  on  FCC  Form  401  for  initial 
broadband  PCS  licenses  in  the  event  of 
mutual  exclusivity  between  applicants  filing 
Form  175.  Winning  bidders  need  not 
complete  Schedule  B  to  Form  401. 

Section  24. 708    License  Gran  t.  Denial. 
Default,  and  Disqualification 

(a)  Except  with  respect  to  entities  eligible 
for  installment  payments  (see  §  24.711).  each 
winning  bidder  will  be  required  to  pay  the 
balance  of  its  winning  bid  in  a  lump  sum 
payment  within  five  (5)  business  days 
following  the  award  of  the  license.  Grant  of 
the  license  will  be  conditioned  upon  full  and 
timely  payment  of  the  winning  bid  amount. 

(b)  A  bidder  who  withdraws  its  bid 
subsequent  to  the  close  of  bidding,  defaults 
on  a  payment  due  or  is  disqualified  will  be 
subject  to  the  penalties  specified  in  §  1.2109 
of  this  Chapter. 

Section  24. 709    Eligibility  for  Licenses  for 
Frequency  Blocks  C  and  F 

(a)  General  Rule. 

(1)  No  application  is  acceptable  for  filing 
and  no  license  shall  be  granted  for  frequency 
Block  C  or  frequency  Block  F,  unless  the 
applicant,  together  with  its  affiliates  and 
persons  holding  interests  in  the  applicant 
and  their  affiliates,  have  gross  revenues  of 
less  than  S125  million  in  each  of  the  last  tv\o 
calendar  years  and  total  assets  of  less  than 
S500  million  at  the  time  the  applicant's 
short-form  (Form  175)  application  is  filed. 

(2)  No  application  is  acceptable  for  filing 
and  no  license  shall  be  granted  for  frequency 
Block  C  or  frequency  Block  F,  if.  at  the  time 
the  application  is  filed,  the  applicant  (or 
person  holding  an  interest  in  the  applicant) 
is  an  individual  and  he  or  she  (or  affiliates) 
has  $100  million  or  greater  in  personal  net 
worth  at  the  time  the  applicant's  short-form 
(Form  175)  application  is  filed. 

(3)  Any  licensee  awarded  a  licensee 
pursuant  to  this  section  (or  pursuant  to 

§  24.839(d)(2))  shall  maintain  its  eligibility 
until  at  least  five  years  from  the  date  of  initial 
license  grant,  except  that  increased  gross 
revenues,  increased  total  assets  or  personal 
net  worth  due  to  non-attributable  equity 
investments  (i.e.  from  sources  whose 
revenues,  total  assets  and  personal  net  worth 
are  not  considered  under  paragraph  (b)(4)  of 
this  section),  debt  financing,  revenue  irom 


operations,  business  development  or 
expanded  service  shall  not  be  considered, 
(b)  Attribution  and  Aggregation  of  Gross 
Revenues.  Total  Assets,  and  Personal  Net 
Worth. 

(1)  Except  as  specified  in  paragraphs  (b)(3) 
and  (4)  of  this  section,  the  gross  revenues  and 
total  assets  of  the  applicant  (or  licensee)  and 
its  affiliates,  and  other  persons  that  hold 
interests  in  the  applicant  (or  licensee)  and 
their  affiliates  shall  be  considered  on  a 
cumulative  basis  and  aggregated  for  purposes 
of  determining  whether  the  applicant  (or 
licensee)  is  eligible  for  a  license  for  frequency 
Block  C  or  frequency  Block  F  under  this 
section. 

(2)  The  f)ersonal  net  worth  of  individual 
applicants  (or  licensees)  and  other  persons 
that  hold  interests  in  the  applicant  (or 
licensee),  and  their  affiliates,  if  under  the 
amount  in  paragraph  (a)(2)  of  this  section, 
shall  not  be  considered  for  purposes  of 
determining  whether  the  applicant  (or 
licensee)  is  eligible  for  a  license  for  frequency 
Block  C  or  frequency  Block  F  under  this 
section. 

(3)  Where  an  applicant  (or  licensee)  is  a 
consortium  of  small  businesses,  the  gross 
revenues  and  total  assets  of  each  small 
business  shall  not  be  aggregated. 

(4)(i)  The  gross  revenues,  total  assets  and 
personal  net  worth  of  a  person  that  holds  an 
interest  in  the  applicant  (or  licensee)  shall 
not  be  considered  for  purposes  of 
determining  financial  eligibility  so  long  as: 

(A)  Such  person  holds  no  more  than  25 
percent  of  the  applicant's  (or  licensee's) 
passive  equity  and  is  not  a  member  of  the 
applicant's  (or  licensee's)  control  group;  and 

(B)  The  applicant  (or  licensee)  has  a 
control  group  that  owns  at  least  25  percent 
of  the  applicant's  (or  licensee's)  total  equity 
and ,  if  a  corporation,  holds  at  least  50. 1 
percent  of  the  applicant's  (or  licensee's) 
voting  interests. 

(ii)  The  gross  revenues,  total  assets  and 
personal  net  worth  of  a  person  that  holds  an 
interest  in  the  applicant  (or  licensee)  shall 
not  be  considered  for  purposes  of 
determining  financial  eligibilify  so  long  as; 

(A)  Such  person  holds  no  more  than  49.9 
percent  of  the  applicant's  (or  licensee's) 
passive  equity  and  is  not  a  member  of  the 
applicant's  (or  licensee's)  control  group;  and 

(B)  The  applicant  (or  licensee)  has  a 
control  group  that  consists  entirely  of 
members  of  minority  groups  and/or  women 
and  that  owns  at  least  50.1  percent  of  the 
applicant's  (or  licensee's)  total  equity  and,  if 
a  corporation,  at  least  50.1  percent  of  the 
applicant's  (or  licensee's)  voting  interests. 

(iii)  The  gross  revenues,  total  assets  and 
personal  net  worth  of  a  person  that  holds  an 
interest  in  the  applicant  (or  licensee)  shall 
not  be  considered  for  purposes  of 
determining  financial  eligibilify  so  long  as: 

(A)  Such  person  owns  no  more  than  25 
percent  of  the  applicant's  (or  licensee's)  total 
equity,  which  shall  include  not  more  than  15 
percent  of  the  voting  stock; 

(B)  The  applicant  (or  licensee)  is  a  publiclv 
traded  corporation:  and 

(C)  The  applicant  (or  licensee)  has  an 
eligible  control  group  that  holds  at  least  50.1 
percent  of  the  voting  stock,  if  a  corporation, 
and  at  least  25  percent  of  the  applicant's  (or 
licensee's)  equity. 
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(c)  Shtnt-Ponn  Application  Certification: 
Long-Form  AppBcat'on  Disclosure. 

(1)  All  applicants  for  a  license  for 
frequency  Block  C  or  frequency  Block  F  shall 
certify  on  its  short-form  application  (Form 
175)  that  they  are  eligible  to  bid  on  and 
obtain  licenses  in  those  blocks  pursuant  to 
this  section. 

(2)  In  addition  to  the  requirements  in 
subpart  I.  all  applicants  that  are  winning 
bidders  on  frequency  Blocks  C  and  F  shall, 
in  an  exhibit  to  their  long-form 
applications — 

(i)  Identify  each  member  of  the  applicant's 
control  group,  regardless  of  the  size  of  the 
member's  total  interest  in  the  applicant,  and 
each  member's  minority  group  or  gender 
classification,  if  applicable; 

(ii)  Disclose  the  gross  revenues  and  total 
assets  of  the  applicant  and  its  af&liates,  and 
other  persons  that  hold  interests  in  the 
applicant  and  their  affiliales  (including  ail 
members  of  the  applicant's  control  group), 
unless  exempted  under  paragraph  (bH4)  of 
this  section;  and 

(iii)  Certify  that  the  personal  net  worth  of 
the  applicant  (if  an  individual),  each  affiliate 
and  each  person  that  holds  an  interest  in  the 
apphcant  is  less  than  SIOO  million. 

(d)  Audits.  Applicants  aod  licensees 
claiming  eligibilify  under  this  section  shall 
be  subject  to  random  audits  l^  the 
Commission. 

(3)  Definitioas.  The  terms  affiliate,  business 
owned  by  members  of  minority  groups  and 
women,  consortium  of  small  businesses, 
control  group,  gross  reTcnues.  members  of 
minority  groups,  passive  equit\',  personal  net 
worth,  publicly  traded  corporation,  and  total 
assets  used  in  this  section  ara  defined  in 

§  24.72a 

Section  24.710    Limitation  on  Licenses  Won 
at  Auction  for  Frequency  Blocks  C  and  F 

(a)  No  applicant  may  be  deemed  the 
winning  bidder  of  more  than  98  of  the 
licenses  available  for  frequency  Blocks  C  and 
F.  Any  applicant  who  is  the  h^  bidder  for 
more  than  d8  of  the  licenses  available  for 
frequency  Blocks  C  and  F  shall  be  required 
to  withdraw  its  bid(s)  for  a  sxifficient  numb«- 
of  licenses  to  achieve  compliance  writh  this 
section  and  may  be  sub)ect  to  bid  withdrawal 
penalties  under  $  24.704. 

(b)  For  purposes  of  paragraph  (a)  of  this 
section,  licenses  will  be  deemed  to  be  won 
by  the  same  bidder  if  an  entify  that  controls 
or  has  the  power  to  control  any  applicant  that 
wins  licenses  at  the  auction,  has  the  power 
to  control  any  other  applicant  thai  wins 
licenses  at  the  auction. 

Section  24.71 1     JnstaHment  Payments  for 
Licenses  for  Frequency  Blocks  CandF 

(a)  Except  as  provided  in  paragraphs  (b),  (c) 
and  (d)  of  this  aaction.  an  appiicaat  that  has 
S75  million  or  less  in  gross  revenues  in  each 
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of  tho  pteceduig  two  catandg  years  and  that 
is  a  winning  bidder  for  frequency  Blodcs  C 
or  F  iii  a  BTA  market  other  than  tbe  &tj 
largest  nerKets  and  any  eligible  appficant 
that  i«  a  wiBBing  bidder  far  fraqaency  Blodcs 
C  or  F  in  one  of  the  fifty  largest  BTA  markets, 
may  pey  the  full  amount  of  its  whmhig  tnd 
in  installments  as  follows: 

(1)  8ach  eligible  bidder  shall  pay  an 
upfront  paymem  of  S0.915  per  KfHz  per  pop 
far  t)M  maximum  nnmfoer  of  Ikensas  fm 
terms  |>f  MHz-pops)  &m  which  it  intends  to 
bid. 

(2)  Bach  winning  bidder  shell  make  a  down 
paymant  equal  to  ten  percent  of  their 
winning  bids;  a  winning  bidder  shaO  bring 
its  total  amount  on  deposit  with  the 
Commission  (including  upfront  payment)  to 
five  percent  oi  its  winning  bids  within  five 
business  days  after  the  ariction  closes  and  the 
remaiader  of  the  down  payment  (five 
percedt)  shall  be  paid  within  five  business 
days  after  the  application  required  by 
§24.M9(b)isg^nted. 

(3)  ^ch  eligible  licensee  shall  pay  the 
remainder  of  its  winning  bids  in  installment 
paymants  with  interest  imposed  based  on  the 
rate  for  ten-year  U.S.  Treasury  obligations 
appli(*ble  on  the  date  the  license  is  granted, 
plus  2  5  percent;  interest-oaly  payments  for 
the  fir  X  year;  and  principal  and  interest 
paym«  nts  amortized  over  the  remaining  nine 
years  ( if  the  license. 

(4)  { or  purposes  of  determining  whether  an 
applioint  has  $75  million  or  less  in  gross 
reven\ies.  9t>s«  revenues  shall  be  attributed 
to  the  Applicant  and  aggregated  as  provided 
in  §  24.709(b),  except  that  §  24.709(b)(4)(iii) 
shall  dot  apply. 

(b)  J  a  applicant  that  qualifies  as  a  business 
ownec  by  members  of  minority  groups  and/ 
or  woi  len  may  pay  the  full  amount  of  its 
winni]  ig  bid  in  installments  in  the  same 
manni  r  as  in  paragraphs  (aUl)  and  (a)(2)  of 
this  se  :tion,  except  that  interest-only 
paymants  may  be  paid  for  the  first  three  years 
and  interest  shall  be  paid  at  the  rate  for  ten- 
year  US.  Treasury  obligations  applicable  on 
the  dale  the  license  is  granted. 

(c)  An  applicant  that  qualifies  as  a  small 
businass  or  as  a  consortium  of  small 
businnses  may  pay  the  full  amount  of  its 
winniag  bid  in  installments  in  the  same 
manner  as  in  paragraphs  (a)(1)  and  (aKZ)  of 
this  sa:tion,  except  that  interest-only 
paymants  may  be  paid  for  the  first  two  years. 

(d)  An  applicant  that  qualifies  as  a  srnall 
business  owned  by  members  of  minority 
groups  and/or  women  or  as  a  consortium  of 
small  lusinesses  owned  by  members  of 
minor  ty  grorrps  and/or  women  may  pay  the 
foil  an  lount  of  its  winning  bid  in  installments 
in  the  tame  manner  as  in  paragraphs  (a}(l] 
and  (a  (2)  of  this  section,  except  tfiat  mterest- 
only  p  lyments  may  be  paid  for  the  first  five 
years  i  nd  interest  shall  be  paid  at  the  rate  for 
ten-ye  ir  U.S.  Treasury  obligatians  applicable 
on  the  date  the  license  is  granted. 

(e)  ( 'njust  Enrichment. 

(1)  la  licensee  that  utilizes  installment 
financ  ng  under  this  section  seeks  to  assign 
or  trar  sfer  control  of  its  license  to  an  entity 
not  m(  eting  the  eligibility  standards  for 
install  nent  payments,  the  licensee  must 
make  ^11  paymcrrt  of  the  remaining  unpaid 
princibal  and  any  unpaid  interest  accrued 


through  the  date  of  assignment  or  transfer  as 
a  condition  of  approval. 

(2)  If  a  licensee  that  utilizes  instalhneat 
financing  under  this  section  seeks  to  make 
any  change  in  ownership  structure  that 
would  result  in  the  licensee  losing  eligibility 
for  installment  payments,  the  licensee  shall 
first  seek  Commission  approval  and  must 
make  full  payment  of  the  remaining  unpaid 
principal  and  ^y  unpaid  interest  accrued 
through  the  date  of  assignment  or  transfer  as 
a  condition  of  approval.  Increases  in  gross 
revenues  or  total  assets  that  result  from 
equity  investments  that  are  not  attributable  to 
the  licensee  under  §  24.709(bK4),  revenues 
bom  operations,  business  development  or 
expanded  service  shall  not  be  considered 
changes  in  ownership  structure  under  this 
paragraph. 

(3)  If  a  licensee  seeks  to  make  any  change 
in  ownership  that  would  r^ult  in  the 
licensee  qualifying  for  a  less  favorable 
installment  plan  under  paragraph  (a),  (b)  or 
(c)  of  this  section,  the  licensee  shall  seek 
Commission  approval  and  must  adjust  its 
payment  plan  to  reflect  its  new  eligibility 
status  under  paragraph  (a),  (b)  or  (c)  of  this 
section.  A  licensee  may  not  switch  its 
payment  plan  to  a  more  fovoiable  plan. 

Section  24.712    Bidding  Credits  for  Licenses 
for  Frequency  Blocks  C  and  F 

(a)  A  winning  bidder  that  quafifies  as  a 
small  business  or  a  consortium  of  small 
businesses  may  use  a  bidding  credit  of  ten 
percent  to  lower  the  cost  of  its  winning  bid. 

(b)  A  winning  bidder  that  qualifies  as  a 
business  owned  by  members  of  minorify 
groups  and/ or  women  may  use  a  bidciing 
credit  of  fifteen  perrent  to  tower  ttie  cost  of 
its  winning  bid. 

(c)  A  winning  bidder  that  qualifies  as  a 
small  business  owned  by  members  of 
minority  groups  and/or  women  or  a 
consortium  of  small  business  owned  by 
members  of  minority  groups  and/or  women 
may  use  a  bidding  credit  of  twenty-five 
percent  to  lower  the  cost  of  its  winning  bid. 

(d)  Unjust  Enrichment. 

(1)  If  a  licensee  that  utilizes  a  bidding 
credit  under  this  section  seeks  to  assign  or 
transfer  control  of  its  license  to  an  entity  not 
meeting  the  eligibility  standards  for  bidding 
credits  or  seeks  to  make  any  other  change  in 
ownership  that  would  result  in  the  licensee 
no  longer  qualifying  for  bidding  credits 
under  this  section,  the  licensee  must  seek 
Commission  approval  and  reimburse  the 
govemmem  for  the  amount  of  the  bidding 
credit  as  a  condition  of  the  approval  of  such 
assignment,  transfer  or  other  ownership 
change. 

(2)  If  a  licensee  that  utilizes  a  bidding 
credit  under  this  section  seeks  to  assign  or 
transfer  control  of  its  license  to  an  entity 
meeting  the  eligibility  standards  for  lower 
bidding  credits  or  seeks  to  make  any  other 
change  in  ownership  that  would  result  in  the 
licensee  qualifying  for  a  lower  bidding  credit 
under  this  section,  the  licensee  must  seek 
Commission  ^proval  and  reimburse  the 
government  for  the  difference  between  the 
amount  of  the  bidding  credit  obtained  by  the 
licensee  and  the  bidding  credit  for  which  the 
assignee,  transferee  or  licensee  is  eligible 
under  this  section  as  a  condition  of  the 


approval  of  such  assignment,  transfer  or 
other  ownership  change. 

Section  24.713    Tax  Certificates 

(a)  Any  non-controlling  initial  investor  in 
a  business  owned  by  members  of  minority 
groups  and/or  women  and  who  provides 
"start-up"  financing,  which  allows  such 
business  to  acquire  a  broadband  PCS 
license(s),  and  any  non-conbrolling  investor 
who  purchases  an  interest  in  a  broadband 
PCS  license  held  by  a  business  owned  by 
members  of  minorify  groups  and/or  women 
within  the  first  year  after  license  issuance, 
may,  upon  the  sale  of  such  investment  or 
interest,  request  from  the  Commission  a  tax 
certificate. 

Ne«e:  For  purposes  of  this  subsection  non- 
controlling  investor  means  any  person  who  is 
not  part  of  the  control  group  of  a  business 
owned  by  members  of  minority  groups  and/ 
or  women  as  defined  in  §24.720(k). 

(b)  Any  broadband  PCS  licensee  who 
assigns  or  transfers  control  of  its  license  to 
a  business  owned  by  members  of  minority 
groups  and/or  women  may  request  that  the 
Commission  issue  the  licensee  a  tax 
certificate.  Any  licensee  that  obtains  a 
broadbaod  PCS  license  through  the  benefit  of 
a  tax  certificate  under  this  subsection  shall 
not  assign  or  transfer  control  of  its  license 
within  one  year  of  its  license  grant  date, 
unless  such  assignee  or  transferee  qualifies  as 
a  business  owned  by  members  of  minority 
groups  and/or  women,  which  shall  not  assign 
or  transfer  control  of  the  license  within  one 
year  of  the  grant  date  of  the  assignment  or 
transfier.  ' 

(c)  Any  licensee  in  the  Domestic  Public 
Cellular  Radio  Telecommunications  Service 
who  assigns  or  transfers  control  of  its  cellular 
license(s)  to  a  business  owned  by  members 
of  minorify  groups  and/or  women  may 
request  that  the  Commission  issue  the 
licensee  a  tax  certificate.  Such  tax  cerlificdtes 
will  only  be  issued  if  the  principal  purpose 
of  the  assignment  or  transfer  of  control  is  to 
allow  the  cellular  licensee  to  become  eligible 
for  a  broadband  PCS  license(s)  beyond  tho 
limitations  imposed  on  the  cellular  licensee 
by  §  24.204.  Any  licensee  that  obtains  a 
cellular  license  through  the  benefit  of  a  tax 
certificate  under  this  paragraph  shall  not 
assign  or  transfer  control  of  its  license  within 
one  year  of  its  license  grant  date,  unless  such 
assignee  or  transferee  qualifies  as  a  busings 
owned  by  members  of  minority  groups  and/ 
or  women,  which  shall  not  assign  or  transfer 
control  of  the  license  within  one  year  of  the 
grant  date  of  the  assignment  or  transfer. 

Sertion  24.714    Eligibility  for  Parlitioned 
Licenses 

fa)  Notwithstanding  §24.202,  an  applitant 
that  is  a  rural  telephone  company,  as  defined 
in  §  24.720(e),  may  be  granted  a  broadband 
PCS  license  that  is  geographically  partitioned 
from  a  separately  licensed  MTA  or  BTA,  so 
long  as  the  MTA"  or  BTA  applicant  or 
licensee  has  voluntarily  agreed  (in  writing)  lo 
partiiMn  a  portion  of  the  license  to  the  rural 
telephone  company. 

(L;)  If  partitioned  licenses  are  bt^ing  appln  d 
f<ir  »n  conjunction  with  a  license(s)  to  be 
awarded  through  competitive  bidding 
prfxtdures — 
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(1)  The  applicable  procedures  for  filing 
short-form  applications  and  for  submitting 
upfront  payments  and  down  payments 
contained  in  this  Part  and  Part  1  of  this 
Chapter  shall  be  followed  by  the  applicant, 
who  must  disclose  as  part  of  its  short-form 
application  all  parties  to  agreement(s)  with  or 
among  rural  telephone  companies  to 
partition  the  license  pursuant  to  this  section, 
if  won  at  auction  (see  47  CFR 
§1.2105(a)(2)(viii)); 

(2)  Each  rural  telephone  company  that  is  a 
party  to  an  agreement  to  partition  the  license 
shall  file  a  long-form  application  fcn-  its 
respective,  mutually  agreed-upon  geographic 
area  together  with  the  application  for  the 
remainder  of  the  MTA  or  BTA  filed  by  the 
auction  winner. 

(c)  If  the  partitioned  license  is  being 
applied  for  as  a  partial  assignment  of  the 
NITA  or  BTA  license  following  grant  of  the 
initial  license,  request  for  authorization  for 
partial  assignment  of  a  license  shall  be  made 
pursuant  to  §  24.839. 

(d)  Each  application  for  a  partitioned  area 
(long-form  initial  application  or  partial 
assignment  application)  shall  contain  a 
partitioning  plan  that  must  propose  to 
establish  a  partitioned  area  to  be  licensed 
that  meets  the  following  critena: 

(1)  Conforms  to  esublished  geopolitical 
boundaries  (such  as  counfy-  lines); 

(2)  Includes  the  wireline  service  area  of  the 
rural  telephone  company  applicant;  and 

(3)  Is  reasonably  related  to  the  rural 
telephone  company's  wireline  service  area. 

Note:  A  partitioned  sovice  area  will  be 
presumed  to  be  reasonably  related  to  the 
rural  telephone  company's  wireline  ser\  ice 
area  if  the  partitioned  service  area  contains 
no  more  than  t^^ice  the  population  overlap 
between  the  rural  telephone  company's 
wireline  service  area  and  the  partitioned 
area. 

(e)  Each  licensee  in  each  partitioned  area 
will  be  responsible  for  meeting  the 
construction  requirements  in  its  area  (see 
§24.203). 

Section  24.720    Definitions 

(a)  Scope.  The  definitions  in  this  section 
apply  to  §§  24.709-24.715.  unless  otherwise 
specified  in  those  sections. 

(b)  Small  Business;  Consortium  of  Small 
Businesses. 

(1)  A  small  business  is  an  entity  that — 

(i)  Together  with  its  affiliates  has  average 
annua!  gross  revenues  that  are  not  more  than 
S40  million  for  the  proceeding  three  calendar 
years: 

(ii)  Has  no  attributable  investor  or  affiliate 
that  has  a  personal  net  worth  of  S40  million 
uT  more; 

(iii)  Has  a  contn)!  group  ail  of  whose 
members  and  affiliates  are  considered  in 
determining  whether  the  entify  mfcets  the  $40 
million  annual  gross  revenues  and  personal 
net  worth  standards;  and 

(iv)  Such  control  group  holds  50.1  pj rccnt 
<if  the  entity's  voting  interest,  if  a 
<  orporation.  and  at  least  25  percent  of  t.he 
entity's  equity  on  a  folly  diluted  basis,  except 
that  a  business  owned  by  members  of 
minority  groups  and/or  women  (as  defined  in 
paragraph(c)  of  this  section)  may  also  qualify 
as  a  small  business  ii  a  control  group  that  is 


100  percent  composed  of  members  of 
minority  groups  and/or  women  holds  50.1 
percent  of  the  entity's  voting  interests,  if  a 
corporation,  and  50.1  percent  of  the  entity's 
total  equity  on  a  fully  diluted  basis  and  no 
single  other  investor  holds  more  than  49.9 
percent  of  passive  equity  in  the  entity. 
Ownership  interests  shall  be  calculated  on  a 
folly  diluted  basis;  all  agreements  such  as 
warrants,  stock  options  and  convertible 
debentures  will  generally  be  treated  as  if  tho 
rights  thereunder  aheady  have  been  fully 
exercised,  except  that  the  such  agreements 
may  not  be  used  to  appear  to  terminate  or 
divest  ownership  interests  before  they 
actually  do  so. 

(2)  For  purposes  of  determining  whether  an 
entity  meets  the  $40  million  gross  revenues 
and  $40  million  personal  net  worth  standards 
in  paragraph  (b)(1)  of  this  section,  gross 
revenues  and  personal  net  worth  shall  be 
attributed  to  the  entity  and  aggregated  as 
provided  in  $  24.709(b),  except  that 

§  24.709(bX4)(iii)  shall  not  apply. 

(3)  A  small  business  consortium  is  a 
conglomerate  organization  formed  as  a  joint 
venture  between  mutually-independent 
business  firms,  each  of  which  individually 
satisfies  the  definition  of  a  small  business  in 
paragraph  {b)(l)  of  this  section. 

(c)  Business  Omied  by  Members  of 
Minority  Groups  and/or  Women.  A  business 
owned  by  members  of  minority  groups  and< 
or  women  is  an  entity:  ^ 

(1 )  That  has  a  control  group  composed  100 
percent  of  members  of  minority  groups  and/ 
or  women  who  are  United  States  Citizens, 
and 

(2)  Such  control  group  owns  and  holds 
50.1  percent  of  tbe  voting  Interests,  if  a 
corporation,  and 

(i)  Owns  and  holds  50.1  percent  of  the  total 
equity  in  the  entity,  provided  that  all  other 
investors  hold  passive  interests;  or 

(ii)  Holds  25  percent  of  the  total  equity-  in 
the  entity,  provided  that  no  single  other 
investor  holds  more  than  25  percent  passive 
equity  interests  in  the  entity.  Chvnership 
interests  shall  be  calculated  on  a  folly  diluted 
basis;  all  agreements  such  as  warrants,  stock 
options  and  convertible  debentures  will 
generally  be  treated  as  if  the  righu 
thereunder  already  have  been  folly  exercised, 
except  that  the  such  agreements  may  not  be 
used  to  appear  to  terminate  or  divest 
ownership  interests  before  they  actually  do 
so. 

(d)  Small  Business  Ouned  by  Members  of 
Minority  Groups  and/or  Women;  Consortium 
of  Small  Businesses  Owned  by  Members  of 
Minority  Groups  and/or  Women.  A  small 
business  owned  by  members  of  minority 
groups  and/or  women  is  an  entity  that  mwis 
the  definitions  in  both  paragraphs  (b)  and  (t) 
of  this  section.  A  consortium  of  small 
businesses  owned  by  members  of  minority 
groups  and/or  women  is  a  conglomerate 
organization  formed  as  a  joint  venture 
between  mutually-indepeniJent  business 
firms,  each  of  which  individually  satisfies 
the  definition  of  a  small  business  in 
paragraphs  (b](l)  and  (c)  of  this  SRCtxon. 

(e)  Bural  Telephone  Company.  A  rural 
telephone  company  is  a  local  exchanp.? 
carrier  having  100.000  or  fewer  access  lines, 
including  all  affiliates. 
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(f)  Cross  Revenues.  Gross  revenues  shall 
mean  all  income  received  by  an  entity, 
whether  earned  or  passive,  before  any 
deductions  are  made  for  costs  of  doing 
business  (e.g.,  cost  of  goods  sold),  as 
evidenced  by  audited  quarterly  financial 
statements  for  the  relevant  period. 

(g)  Total  Assets.  Total  assets  shall  mean  the 
book  value  (except  where  generally  accepted 
accounting  principles  (GAAP)  require  market 
valuation)  of  all  property  owned  by  an  entity, 
whether  real  or  personal,  tangible  or 
intangible,  as  evidenced  by  the  most  recent 
audited  quarterly  financial  statements. 

(h)  Personal  Net  Worth.  Personal  net  worth 
shall  mean  the  market  value  of  all  assets  (real 
and  personal,  tangible  and  intangible)  owned 
by  an  individual,  less  all  liabilitiet  (including 
personal  guarantees)  owed  by  the  individual 
in  his  individual  capacity  or  as  a  joint 
obligor. 

(i)  Members  of  Minority  Groups.  Members 
of  minority  group*  includes  individuals  of 
African  American,  Hispanic-sumamed, 
American  Eskimo,  Aleut,  American  Indian 
and  Asian  American  extraction. 

())  Passive  Equity.  Passive  equity  shall 
mean: 

(1)  For  corporations,  non-voting  stock  or 
stock  that  includes  no  more  than  five  percent 
of  the  voting  equity; 

(2)  For  partnerships,  joint  ventures  and 
other  non-corporate  entities,  limited 
partnership  interests  and  similar  interests 
that  do  not  afford  the  power  to  exercise 
control  of  the  entity. 

(k)  Control  Croup.  A  control  group  is  an 
entity,  or  a  group  of  individuals  or  entities 
that  possesses  dejure  control  and  de  facto 
control  of  an  applicant  or  licensee,  and  as  to 
which  the  applicant's  or  licensee's  charters, 
bylaws,  agreements  and  any  other  relevant 
documents  (and  amendments  thereto) 
provide: 

(1)  That  the  entity  and/or  its  members  own 
unconditionally  at  least  50.1  percent  of  the 
total  voting  interests  of  a  corporation; 

(2)  That  the  entity  and/or  its  members 
receive  at  least  50.1  percent  of  the  annual 
distribution  of  any  dividends  paid  on  the 
voting  stock  of  a  corporation; 

(3)  That,  in  the  event  of  dissolution  or 
liquidation  of  a  corporation,  the  entity  and/ 
or  its  members  are  entitled  to  receive  100 
percent  of  the  value  of  each  share  of  stock  In 
its  possession  and  a  percentage  of  the 
retained  earnings  of  the  concern  that  is 
equivalent  to  the  amount  of  equity  held  in 
the  corporation:  and 

(4)  That  the  entity  and/or  its  members  have 
the  right  to  receive  dividends,  profits  and 
regular  and  liquidating  distributions  from  the 
business  in  proportion  to  its  interest  in  the 
total  equity  of  the  applicant  or  licensee. 

Note;  Voting  control  does  not  always 
assure  de  facto  control,  such  as.  for  example, 
when  the  voting  stock  of  the  control  group 
is  widely  dispersed  (see,  e.g., 
§24.270(l)(2)(iii)). 

(1)  Affiliate.  (1)  An  individual  or  entity  is 
an  affiliate  of: 

(i)  An  applicant;  or 

(ii)  A  person  holding  an  attributable 
interest  in  an  applicant  under  §  24.709  (both 
referred  to  herein  as  "the  applicant")  if  such 
individual  or  entity — 
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(i  i)  Directly  or  indirectly  controls  or  has 
the  x)wer  to  control  the  applicant,  or 

(B)  Is  directly  or  indirectly  controlled  by 
the  epplicant,  or 

(C)  Is  directly  or  indirectly  controlled  by  a 
third  party  or  parties  that  also  controls  or  has 
the  power  to  control  the  appUcant,  or 

(It)  Has  an  "identity  of  interest"  with  the 
applicant. 

ii)  Nature  of  control  in  determining 
affixation. 

(i|  Every  business  concern  is  considered  to 
havt  one  or  more  parties  who  directly  or 
indirectly  control  or  have  the  power  to 
con^l  it.  Control  may  be  affirmative  or 
negative  and  it  is  immaterial  whether  it  is 
exercised  so  long  as  the  power  to  control 
exilts. 

Hcunple.  An  applicant  owning  50  percent 
of  tAe  voting  stock  of  another  concern  would 
have  negative  power  to  control  such  concern 
sin^e  such  party  can  block  any  action  of  the 
othir  stockholders.  Also,  the  bylaws  of  a 
corporation  may  permit  a  stockholder  with 
less  than  50  percent  of  the  voting  stock  to 
blo<k  any  actions  taken  by  the  other 
stodkholders  in  the  other  entity.  Affiliation 
exists  when  the  applicant  has  the  power  to 
conpol  a  concern  while  at  the  same  time 
another  person,  or  persons,  are  in  control  of 
the  concern  at  the  will  of  the  party  or  parties 
witlt  the  power  to  control. 

(a)  Control  can  arise  through  stock 
ownership;  occupancy  of  director,  officer  or 
keylemployee  positions;  contractual  or  other 
business  relations;  or  combinations  of  these 
and!  other  fiactors.  A  key  employee  is  an 
employee  who,  because  of  his/her  position  in 
the  fconcem,  has  a  critical  influence  in  or 
substantive  control  over  the  operations  or 
management  of  the  concern. 

(i^i)  Control  can  arise  through  management 
portions  where  a  concern's  voting  stock  is  so 
wi(  ely  distributed  that  no  effective  control 
can  be  established. 

I  umple.  In  a  corporation  where  the 
off!  »r8  and  directors  own  various  size  blocks 
of  s  ock  totaling  40  percent  of  the 
cor  )oration's  voting  stock,  but  no  officer  pr 
din  ctor  has  a  block  sufficent  to  give  him  or 
her  control  or  the  power  to  control  and  the 
ren  aining  60  percent  is  widely  distributed 
wit  1  no  individual  stockholder  having  a 
stO(  k  interest  greater  than  10  percent, 
ma  lagement  has  the  power  to  control.  If 
pel  tons  with  such  management^ontrol  of  the 
oth  ir  entity  are  persons  with  attributable 
inti  rests  in  the  applicantj^the  other  entity 
wil  be  deemed  an  affiliate  of  the  applicant. 

i)  Identity  of  interest  between  and 
an  ang  persons.  Affilation  can  arise 
be  iveen  or  among  two  or  more  persons 
wi  h  an  identity  of  interests,  such  as 
m«  mbers  of  the  same  family  or  persons 
vvi  h  conjmon  investments.  In 
de  ermining  if  the  applicant  controls  or 
ha   the  power  to  control  a  concern, 
pe  sons  with  an  identity  of  interest  will 
be  treated  as  though  they  were  one 
pe  son. 

1  xainple.  Two  shareholders  in  Corporation 
Y  t  ach  have  attributable  interests  in  the  same 
PC  >  application.  While  neither  shareholder 
ha:  enough  shares  to  individually  control 


Coporation  Y,  together  they  have  the  power 
to  control  Corporation  Y.  The  two 
shareholders  with  these  common 
investments  (or  identity  in  interest)  are 
treated  as  though  they  are  one  person  and 
Coporation  Y  would  be  deemed  an  affiliate 
of  the  applicant. 

(i)  Spousal  ASliation.  Both  spounses  are 
deemed  to  own  or  control  or  have  the  jwwer 
to  control  interests  owned  or  controlled  by 
either  of  them,  unless  they  are  subject  to  a 
legal  separation  recognized  by  a  court  of 
competent  jurisdiction  in  the  United  States. 
In  calculating  their  net  worth,  investors  who 
are  legally  separated  must  include  their  share 
of  interests  in  property  held  jointly  with  a 
spouse. 

(ii)  Kinship  Affiliation.  Immediate  family 
members  will  be  presumed  to  own  or  control 
or  have  the  power  to  control  interests  owned 
or  controlled  by  other  immediate  fomily 
members.  In  this  context  "immediate  family 
member"  means  father,  mother,  husband, 
wife,  son.  daughter,  brother,  sister,  father-  or 
mother-in-law,  son-  or  daughter-in-law, 
brother-  or  sister-in-law,  step-fother  or 
•mother,  step-brother  or  -sister,  step-son  or 
-daughter,  half  brother  or  sister.  This 
presumption  may  be  rebutted  by  showing  . 
that 

(A)  The  family  members  are  estranged. 

(B)  The  family  ties  are  remote,  or 

(C)  The  femily  members  are  not  closely 
involved  with  each  other  in  business  matters. 

Example:  A  owns  a  controlling  interest  n 
Corporation  X.  A's  sist»-in-law,  B,  has  an 
attributable  interestin  a  PCS  application. 
Because  A  and  B  have  a  presumptive  kinship 
affiliation,  A's  interest  in  Corporation  X  is 
attributable  to  B,  and  thus  to  the  applicant, 
unless  B  rebuts  the  presumption  with  the 
necessary  showing 

(4)  Affiliation  through  stock  ownership, 
(i)  An  applicant  is  presumed  to  control  or 

have  the  power  to  control  a  concern  if  he  or 
she  owns  or  controls  or  has  the  power  to 
control  50  percent  or  more  of  its  voting  stock. 

(ii)  An  applicant  is  presumed  to  control  or 
have  the  power  to  control  a  concern  even 
though  he  or  she  owns,  controls  or  has  the 
power  to  control  less  than  50  percent  of  the 
concern's  voting  stock,  if  the  block  of  stock 
he  or  she  owns,  controls  or  has  the  power  to 
control  is  large  as  compared  with  any  other 
oustnding  block  of  stock. 

(iii)  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less  than 
50  percent  of  the  voting  stock  of  a  concern, 
such  minority  holdings  are  equal  or 
approximately  equal  in  size,  and  the 
aggregate  of  these  minority  holdings  is  large 
as  compared  with  any  other  stock  holding, 
the  presumption  arises  that  each  one  of  these 
persons  individually  controls  or  has  the 
power  to  control  the  concern;  however,  such 
presumption  may  be  rebutted  by  a  showing 
that  such  control  or  power  to  control,  in  fact, 
does  not  exist. 

(5)  Affilation  arising  under  stock  options, 
convertible  debentures,  and  agreement  to 
merge.  Stock,  options,  convertible 
debentures,  and  agreements  to  merge 
(including  agreements  in  principle)  are 
generally  considered  to  have  a  present  effect 
on  the  power  to  control  the  concern. 
Therefore,  in  making  a  size  determination. 


such  options,  del)enfures,  and  agreements  are 
generally  Ueated  as  though  the  rights  held 
thereunder  had  been  exercised.  However,  an 
affilate  cannot  use  such  options  and 
debentures  to  appear  to  terminate  its  control 
over  another  concern  before  it  actually  does 
so. 

Example  1.  If  company  B  holds  an  option 
to  purchase  a  controlling  interest  in  company 
A.  who  holds  an  attnbutable  interest  in  a  PCS 
application,  the  situation  is  treated  as  though 
company  B  had  exercised  its  rights  and  had 
become  owner  of  a  controlling  interest  in 
company  A.  The  gross  revenues  of  company 
B  must  be  taken  into  account  in  defcmiinirg 
the  size  of  the  applicant. 

Example  2.  If  a  large  company,  BigCo. 
holds  70%  (70  of  100  outstanding  shares)  of 
the  votiivj  stock  of  company  A,  who  holds  an 
attributable  interest  in  a  PCS  application,  and 
gives  a  third  party,  SmallCo,  an  option  to 
purchase  50  of  the  70  shares  owned  by 
BigCo.  BigCo  will  be  deemed  to  be  anaffiiate 
of  company  A.  and  thus  the  applicant,  until 
SmallCo  actually  exercises  its  option  to 
purchase  such  shares.  In  order  to  prevent 
BigCo  from  circumventing  the  intent  of  the 
rule  which  requires  such  options  to  be 
considered  on  a  fully  diluted  basis,  the 
option  is  not  considered  to  have  present 
effect  in  this  case. 

Example  3.  If  company  A  has  entered  into 
an  agreentent  to  merge  with  company  B  in 
the  future,  the  situation  is  treated  as  "though 
the  mergrr  has  taken  place. 

(6)  Affiliation  under  voting  trusts. 

(i)  Stock  interests  held  in  trust  sha'l  bo 
deemed  controlled  by  any  person  who  holds 
or  shares  the  power  to  vote  such  stock,  to  any 
person  who  has  the  sole  power  to  sell  such  " 
stock,  and  to  any  person  who  has  the  right 
to  revoke  the  trust  at  will  or  to  replace  the 
trustee  at  will. 

(ii)  If  a  trustee  has  a  familial,  personal  or 
extra-trust  business  relationship  to  the 
grantor  or  the  beneficiary,  the  stock  interests 
held  in  trust  will  be  deemed  controlled  by 
the  grantor  or  beneficiary,  as  appropriate. 

(iii)  If  the  primary  purpose  of  a  voting 
trust,  or  similar  agreement,  is  to  separate 
voting  power  from  beneficial  ownership  of 
voting  stock  for  the  purpose  of  shifting 
control  of  or  the  power  to  control  a  avncem 
in  order  that  such  concern  or  another 
concern  may  meet  the  Commission's  "^ize 
standards,  such  voting  trust  shall  not  be 
considered  valid  for  this  purpose  regardless 
of  whether  it  is  or  is  not  recognized  within 
the  appropriate  jurisdiction. 

(7)  Afiiiiation  through  common 
management.  Affiliation  generally  arises 
uhf're  officers,  directors,  or  key  cmplovees 
serve  as  the  majority  or  otherwise  as  the 
controlling  element  of  the  board  of  directors 
and/or  the  management  of  another  entilv. 

(8)  Affiliation  through  common  facilities. 
Affiliation  generally  arises  where  one 
concern  shares  office  space  and/or  employees 
and/or  other  facilities  with  another  concern, 
particularly  where  such  concerns  are  in  the 
siune  or  related  industry  or  field  of 
operations,  or  where  such  concerns  were 
formerly  afiiliated,  and  through  these  sharing 
arrangements  one  concern  has  control,  or 
potential  control,  of  the  other  conceni. 


(9)  .^ffiliation  through  contrachial 
relationships.  Affiliation  generally  arises 
where  once  concern  is  dependent  upon 
another  concern  for  contracts  and  business  to 
such  a  degree  that  one  concern  has  control, 
or  potential  control,  of  the  other  concern. 

(10)  Affiliation  under  joint  venture 
arrangements. 

(i)  A  joint  venture  for  size  determination 
purposes  is  an  association  of  concerns  and/ 
or  individuals,  with  interests  in  any  degree 
or  proportion,  formed  by  contract,  express  or 
implied,  to  engage  in  and  carry  out  a  single, 
specific  business  venture  for  joint  profit  for 
which  purpose  they  combine  their  efforts, 
property,  money,  skill  and  knowledge,  but 
not  on  a  continuing  or  permanent  basis  for 
conducting  business  generally.  The 
determination  whether  an  entilv  is  a  joint 
venture  is  based  upon  the  facts  of  the 
business  operation,  regardless  oi  how  the 
business  operation  may  be  designated  by  the 
parties  involved.  An  agreement  to  share 
profits/losses  proportionate  to  each  party's 
contribution  to  the  business  operation  is  a 
significant  factor  in  determining  whether  the 
business  operation  is  a  joint  venture. 

(ii)  The  parties  to  a  joint  venture  are 
considered  to  be  affiliated  with  each  other. 

(m)  Publicly  Traded  Corporation.  A 
publicly  traded  corporation  is  a  business 
entity  organized  under  the  laws  of  the  United 
States  whose  shares,  debt  or  other  ownership 
interests  are  traded  on  an  organized 
securities  exchange  within  the  United  States. 

Subpart  I— Interim  Application,  Licensing, 
and  Processing  Rules  for  Broadband  PCS 
.Sec. 

24.801  iReservedl 

24.802  (Reserved) 
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24.809  Standard  application  forms  .-jr.d 
permissive  changes  or  minor 
modifications  for  the  broadband  Personal 
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24.811.  Miscellaneous  forms- 
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24.813  General  application  requirements 
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24.816  Station  antenna  s!.n;f  tjres 
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24818  IReservedl 
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24  820    Defective  applications 
24,621    Inconsisent  or  conflicting 
applications 

24.822  Amendment  of  application  to 
participate  in  auction  for  licenses  in  the 
broadband  Personal  Communications 
Services  filed  on  FCC  Form  175 

24.823  Amendment  of  applications  for 
licenses  in  the  broadband  Personal 
Communications  Services  (other  than 
applicaUons  filed  on  FCC  Form  175) 

24.824  IReservedl 

24.825  Application  for  temporary 
authorizations 


24.826  Receipt  of  application;  applications 
in  the  broadband  Personal 
Communications  Services  filed  on  FCC 
Form  175  and  other  applications  in  the 
broadband  Personal  Communications 
Services 

24.827  Public  notice  period 

24.828  Dismissal  and  return  of  applications 

24.829  Ownership  changes  and  agreements 
to  amend  or  to  dismiss  applications  or 
pleadings 

24.830  Opposition  to  applications 

24.831  Mutually  exclusive  applications 

24.832  Consideration  of  applications 

24.833  IReservedl 

24.834  IReservedl 

24.835  IReservedl 

24.836  IReservedl 

24.837  IReservedl 

24.838  IReservedl 

24.839  Transferofcontrol  or  assignment  of 
license 

24.840  (Reserved} 

24.841  IReservedl 

24.842  IReservedl 

24.843  Extension  of  time  to  complete 
construction 

24.844  Termination  of  authorization 

Subpart  I— Interim  Application.  Licensing, 
and  Processing  Rules  for  Broadband  PCS 

Section  24.801  IReserved] 
Section  24.802  [Reserved] 
Section 24803    Authorization Requiivd 

No  person  shall  use  or  operate  any  device 
for  the  transmission  of  eneigy  or 
communications  by  radio  in  the  services 
authorized  by  this  part  except  as  provided  in 
this  part. 

Section  24.804    Eligibility 

(a)  General.  Authorizations  will  be  gra::!ed 
upon  proper  application  if: 

(1)  The  applicant  is  qualified  under  all 
applicable  laws  and  Commission  reguiat.or.s, 
policies  and  decisions: 

(2)  There  are  frequencies  available  to 
provide  satisfactory  sen-ice;  and 

(3)  The  public  interest,  convenience  (  r 
necessity  would  be  served  by  a  grant. 

(b)  Alien  ownership.  A  broadband  PCS 
authorization  to  provide  Commercial  Mobile 
Radio  Service  mav  not  be  granted  to  or  hrld 
by: 

(1)  Any  alien  or  the  representative  of  any 
alien. 

(2)  Any  corporation  organized  under  :he 
l.nvs  of  any  foreign  government. 

(3)  Any  corporation  of  which  anv  officer  .  r 
director  is  an  alien  or  of  which  more  than 
one-fifth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens  or  their 
representatives  or  by  a  foreign  government  «ir 
representative  thereof  or  any  corporation 
organized  under  the  laws  of  a  foreign 
countrj'. 

(4)  Any  corporation  directly  or  indirectly 
controlled  by  any  other  corporation  of  whlt.h 
any  officer  or  more  than  one-fourth  of  the 
directors  are  aliens,  or  of  which  more  than 
one-fourth  of  the  capital  stock  is  owned  of 
record  or  voted  by  aliens,  their 
representatives,  or  by  a  foreign  government 
or  representative  thereof,  or  by  any 
corfwration  organized  under  the  laws  of  a 
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foreign  country,  if  the  Commission  Rnds  that 
the  public  interest  will  be  served  by  the" 
refusal  or  revocation  of  such  license. 

(c)  A  broadband  PCS  authorization  to 
provide  Private  Mobile  Radio  Service  may 
not  be  granted  to  or  held  by  a  foreign 
government  or  a  representative  thereof. 

Section  24.805    Formal  and  Informal 
Applications 

(a)  Except  for  an  authorization  under  any 
of  the  conditions  stated  in  Section  308(a]  of 
the  Communications  Act  of  1934  (47  U.S.C. 
§  308(a)),  the  Commission  may  grant  the 
following  authorizations  only  upon  written 
application  received  by  it:  station  licenses; 
modificatipns  of  licenses;  renewals  of 
licenses;  transfers  and  assignments  of  station 
licenses,  or  any  right  thereunder. 

(b)  Except  as  may  be  otherwise  permitted 
by  this  part,  a  separate  written  application 
shall  be  Hied  for  each  instrument  of 
authorization  requested.  Applications  may 
be: 

(1)  "Formal  applications"  where  the 
Commission  has  prescribed  in  this  Part  a 
standard  form;  or 

(2)  "Informal  applications"  (normally  in 
letter  form)  where  the  Commission  has  not 
prescribed  a  standard  form. 

(c)  An  infonnal  application  will  be 
accepted  for  filing  only  if: 

(1)  A  standard  form  is  not  prescribed  or 
clearly  applicable  to  the  authorization 
requested; 

(2)  It  is  a  document  submitted,  in 
duplicate,  with  a  caption  which  indicates 
clearly  the  nature  of  the  request,  radio  service 
involved,  location  of  the  station,  and  the 
application  file  number  (if  knovyn);  and 

(3)  It  contains  all  the  technical  details  and 
informational  showings  required  by  the  rules 
and  states  clearly  and  completely  the  facts 
involved  and  authorization  desired. 

Section  24 .  806    Filing  of  Broadband  PCS 
Applications:  Fees;  Nuwtxr  of  Copies 

(a)  As  prescribed  by  §§  24.705,  24.707  and 
24.809,  standard  formal  application  forms 
applicable  to  broadband  PCS  may  be 
obtained  from  either: 

(1)  Federal  Communications  Commission. 
Washington,  DC  20554;  or 

(2)  By  calling  the  Commission's  Forms 
Distribution  Center,  (202)  632-3676. 

(b)  Applications  to  participate  in 
competitive  bidding  for  broadband  PCS 
service  must  be  filed  on  FCC  Form  175  in 
accordance  with  the  niles  in  §  24.705  and 
Part  1,  Subpart  Q  of  this  Chapter.  In  the  event 
of  mutual  exclusivity  between  applicants 
filing  FCC  Form  175.  only  auction  winners 
will  be  eligible  to  file  subsequent  long-form 
applications  on  FCC  Form  401  to  provide 
broadband  PCS  service.  Mutually  exclusive 
applications  filed  on  FCC  Form  175  are 
subject  to  competitive  bidding  under  those 
rules.  Broadband  PCS  applicants  filing  FCC 
Form  401  need  not  complete  Schedule  B. 

(c)  All  applications  for  broadband  PCS 
licenses  (other  than  applications  to 
participate  in  competitive  bidding  filed  on 
FCC  Form  175)  shall  be  submitted  for  filing 
to:  Federal  Communications  Commission, 
Washington.  DC  20554,  Attention:  Broadband 
PCS  Processing  Section. 
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i  Lpplications  requiring  fees  as  set  forth  at 
Pa  1 1,  Subpart  G  of  this  chapter  must  be  filed 
in  iccordance  with  §  0.401(b)  of  this  Chapter. 

i)  All  correspondence  or  amendments 
CO  iceming  a  submitted  application  shall 
cle  u°ly  identify  the  name  of  the  applicant, 
ap  tlicant  identification  number  or 
Cg  nmission  file  number  (if  known)  or  station 
cal  1  sign  of  the  application  involved,  and 
ma  y  be  sent  directly  to  the  Conmion  Carrier 
Bu  -eau.  Broadband  PCS  Processing  Section. 

3)  Except  as  otherwise  specified,  all 
ap  tlications,  amendments,  correspondence, 
plaadings  and  forms  (including  FCC  Form 
171 1)  shall  be  submitted  on  one  original  paper 
CO  ly  and  with  three  microfiche  copies, 
in(  luding  exhibits  and  attachments  thereto, 
am  1  shall  be  signed  as  prescribed  by  §  1.743 
of  his  Chapter.  Filings  of  five  pages  or  less 
art  exempt  from  the  requirement  to  submit 
on  microfiche,  as  are  emergency  filings  such 
as  etters  requesting  special  temporary 
aul  hority.  Those  filing  any  amendments, 
coi  respondence,  pleadings  and  forms  must 
sin  lultaneously  submit  the  original  hard  copy 
wl  ich  must  be  stamped  "original". 
Ab  deviations  may  be  used  if  they  are  easily 
un  lerstood.  In  addition  to  the  original  hard 
CO  ly.  those  filing  pleadings,  including 
pl<  adings  under  §  1.2108  of  this  Chapter, 
shi  11  also  submit  two  paper  copies  as 
pr  ivided  in  §  1.51  of  this  Chapter. 

1)  Microfiche  copies.  Each  microfiche 
CO  )y  must  be  a  copy  of  the  signed  original. 
Ea  ;h  microfiche  copy  shall  be  a  148mm  X 
10  inmi  negative  (clear  transparent  characters 
ap  >earing  on  an  opaque  background)  at  24X 
to  !7X  reduction  for  microfiche  or  microfiche 
jac  Kets.  One  of  the  microfiche  sets  must  be 

a  a  Iver  halide  camera  master  or  a  copy  made 
on  silver  halide  film  such  as  Kodak  Direct 
Du  plicatory  Film.  The  microfiche  must  be 
plj  ced  in  paper  microfiche  envelopes  and 
su  tmilted  in  a  86  (125mm  x  176mm)  or  5  x 
7.!  inch  envelope.  All  applicants  must  leave 
Ro  tv  "A"  (the  first  row  for  page  images)  of 
th(  first  fiche  blank  for  in-house 
id(  ntification  purposes.  Each  microfiche 
CO  )y  of  pleadings  shall  include: 

i)  The  month  and  year  of  the  document; 

ii)  The  name  of  the  document; 

iii)  The  name  of  the  filing  party: 

iv)  The  file  number,  applicant 
idi  ntification  number,  and  call  sign,  if 
as:  igned; 

v)  The  identification  number  and  date  of 
thi  Public  Notice  announcing  the  auction  in 
rei  ponse  to  which  the  application  was  filed 
(if  applicable). 

2)  All  applications  and  all  amendments 
mi  st  have  the  following  information  printed 
th(  mailing  envelope,  the  microfiche 

en  ^elope,  and  on  the  title  area  at  the  top  of 
thi   microfiche: 

i)  The  name  of  the  applicant; 

ii)  The  tvpe  of  application  (e.g.,  30  MHz 
M  "A,  30  MHz  BTA,  10  MHz  BTA); 

iii)  The  month  and  year  of  the  document; 

iv)  The  name  of  the  document; 

v)  The  file  number,  applicant 
id  ntification  number,  and  call  sign,  if 
as  igned;  and 

vi)  The  identification  number  and  date  of 
th   Public  Notice  announcing  the  auction  in 
re:  ponse  to  which  the  application  was  filed 
(if  applicable). 


Section  24.807    [Reserved] 

Section  24.808    [Reserved] 

Section  24.809    Stan dard  Applica tion  Forms 
and  Permissive  Changes  or  Minor 
Modifications  for  the  Broadband  Personal 
Communications  Senices 

(a)  Applicants  to  participate  in  competitive 
bidding  for  broadband  PCS  licenses  must  be 
filed  on  FCC  Forms  175  and  175-S. 

(b)  Subsequent  application  by  auction 
winners  or  non-mutually  exclusive, 
applicants  for  broadband  PCS  licenses  under 
Part  24.  FCC  Form  401  ("Application  for  New 
or  Modified  Commqp  Carrier  Radio  Station 
Under  Part  22")  shall  be  submitted  by  each 
auction  winner  for  each  broadband  PCS 
license  applied  for  on  FCC  Form  175.  In  the 
event  that  mutual  exclusivity  does  not  exist 
with  respect  to  a  license  identified  on  an 
applicant's  FCC  Form  175,  the  Commission 
will  so  inform  the  applicant  and  the 
applicant  will  also  file  FCC  Form  401. 
Blanket  licenses  are  granted  for  each  market 
frequency  block.  Applications  for  individual 
sites  are  not  needed  and  will  not  be  accepted. 
See  §  24.11.  Broadband  PCS  applicants  filing 
FCC  Form  401  need  not  complete  Schedule 
B. 

(c)  Extensions  of  time  and  reinstatement. 
When  a  licensee  cannot  complete 
construction  in  accordance  with  the 
provisions  of  §  24.203.  a  timely  application 
for  extension  of  time  (FCC  Form  489)  must 
be  filed. 

(d)  License  for  mobile  subscriber  station — 
These  stations  are  considered  to  be 
associated  with  and  covered  by  the 
authorization  issued  to  the  carrier  serving^the 
land  mobile  stetion.  No  additional 
authorization  is  required. 

Section  24.810    [Reserved] 

Section  24.81 1    Miscellaneous  Forms 

(a)  Licensee  qualifications.  FCC  Form  430 
("Common  Carrier  and  Satellite  Radio 
Licensee  Qualifications  Report")  shall  be 
filed  by  broadband  Personal  Communications 
Service  licensees  only  as  required  by  Form 
490  (Application  for  Assignment  or  Transfer 
of  Control  Under  Part  22). 

(b)  Renewal  of  station  license.  Except  for 
renewal  of  special  temporary  authorizations, 
FCC  Form  405  ("Application  for  Renewal  of 
Station  License")  must  be  filed  in  duplicate 
by  the  licensee  between  thirty  (30)  and  sixty 
(60)  days  prior  to  the  expiration  date  of  the 
license  sought  to  be  renewed. 

Section  24.812    [Reserved] 

Section  24.813    General  Application 
Requirements 

(a)  Each  application  (including 
applications  filed  on  Forms  175  and  401)  for 
a  broadband  PCS  license  or  for  consent  to 
assign  or  transfer  control  of  a  broadband  PCS 
license  shall  disclose  fully  the  real  party  or 
parties  in  interest  and  must  include  in  an 
exhibit  the  following  information: 

(1)  A  list  of  any  business  five  percent  or 
more  of  whose  stock,  warrants,  options  or 
debt  securities  are  owned  by  the  applicant  or 
an  officer,  director,  stockholder  or  key 
management  personnel  of  the  applicant.  This 
list  must  include  a  description  of  each  such 


business  principal  business  and  a  description 
of  each  such  business'  relationship  to  the 
applicant 

(2)  A  list  of  any  party  which  holds  a  five 
percent  or  more  interest  in  the  applicant,  or 
any  entity  in  which  a  five  percent  or  more 
interest  is  held  by  another  party  which  holds 
a  five  percent  or  more  interest  in  the 
applicant  (e.g.,  If  Company  A  owns  5%  of 
Company  B  (the  applicant)  and  5%  of 
Company  C  then  Companies  A  and  C  must 
be  listed  on  Company  Bs  application). 

(3)  A  list  of  the  names,  addresses, 
citizenship  and  principal  business  of  any 
person  holding  five  percent  or  more  of  each 
class  of  stock,  warrants,  options  or  debt 
securities  together  with  the  amount  and 
percent  held,  and  the  name,  address, 
citizenship  and  principal  place  of  business  of 
any  person  on  whose  account,  if  other  than 
the  holder,  such  interest  is  held.  If  any  of 
these  persons  are  related  by  biood  or 
marriage,  include  such  relationship  in  the 
statement. 

(4)  In  the  case  of  partnerships,  the  name 
and  address  of  each  partner,  each  partner's 
citizenship  and  the  share  or  interest 
participation  in  the  partnership.  This 
information  must  be  provided  for  all 
partners,  regardless  of  their  respective 
ownership  interests  in  the  partnership.  A 
signed  aiKl  dated  copy  of  the  partner^p 
agreement  must  be  included  in  the 
application. 

(b)  Each  application  for  a  broadband  PCS 
license  must; 

(1)  Submit  the  information  required  by  the 
Commission's  Rules,  requests  and 
application  forms*. 

(2)  Be  maintained  by  the  applicant 
substantially  acciiinte  and  ooinplete  in  all 
significant  respects  in  accordance  with  the 
provisions  of  §  1.65  of  this  chapter; 

(3)  Show  compliance  with  and  make  all 
special  showings  that  may  be  applicable; 

(c)  Where  documents,  exhibits,  or  other 
lengthy  shovrings  already  on  file  with  the 
Commission  contain  information  which  is 
required  by  an  application  form,  the 
apphcation  may  specifically  refer  to  such 
information,  if: 

(1)  The  infonnation  previously  filed  is  aver 
one  A4  (21  cm  x  29.7  cm)  or  8.5  x  11  inch 
(21.6  cm  X  27.9  cm)  page  in  length,  and  all 
infomation  referenced  therein  is  current  and 
accurate  in  all  significant  respects  under 

§  1.65  of  this  chapter  and 

(2)  The  reference  states  specifically  where 
the  previously  filed  information  can  actually 
be  found,  including  mention  of: 

(i)  The  station  call  sign  or  application  file 
number  whenever  the  reference  is  to  station 
files  or  previously  filed  applications;  and 

(ii)  The  title  of  the  proceeding,  the  docket 
number,  and  any  legal  citations,  whenever 
the  reference  is  to  a  docketed  proceeding. 
However,  questions  on  an  application  form 
which  call  for  specific  technical  data,  or 
which  can  be  answered  by  a  "yes"  or  "no" 
or  other  short  answer  shall  be  answered  as 
appropriate  and  shall  not  be  cross-referenced 
to  a  previous  filing. 

(d)  In  addition  to  the  general  application 
requirements  of  Subpart  F  and  §§  1.2105  of 
this  Chapter,  24.813  and  24.615,  applicants 
shall  submit  any  additional  documents, 
exhibits,  or  signed  written  statements  of  fact: 


(1 )  As  may  be  required  by  these  rules;  and 

(2)  As  the  Commission,  at  any  time  after 
the  filing  of  an  application  and  during  the 
term  of  any  authorization,  may  require  frx)m 
any  applicant,  permittee  or  licensee  to  enable 
if  to  determine  whether  a  radio  authorization 
should  be  granted,  denied  or  revoked. 

(e)  Except  when  the  Commission  has 
declared  explicitly  to  the  contrari,',  an 
informational  requirement  does  not  in  itself  ' 
imply  the  processing  treatment  of  decisional 
weight  to  be  accorded  the  respwnse. 

(f)  All  applicants  (except  applicjnts  filing 
FOC  Form  175)  are  required  to  indicate  at  the 
time  their  application  is  filed  whether  or  not 
a  Commission  grant  of  the  application  may 
have  a  significant  environmental  impact  as 
defined  by  §  1.1307  of  this  Chapter.  If 
answered  affirmatively,  the  requisite 
environmental  assessment  as  prescribed  in 

§  1.1311  of  this  Chapter  must  be  filed  with 
the  application  and  Comm-ssion 
environmental  review  must  be  completed 
prior  to  construction.  See  §  1.1312  of  this 
chapter.  All  broadband  PCS  licensees  are 
subject  to  a  continuing  obligation  to 
determine  whether  subsequent  construction 
may  have  a  significant  environmental  impact 
prior  to  undertaking  such  construction  and  to 
otherwise  comply  with  §  1.1301  through 
1.1319of  this  Chapter.  See§l. 1312  of  this 
Chapter. 

Section  24.614    [Beserved] 

Section  24.815    Technical  Content  of 
Applications;  Maintertance  of  List  of  Station 
Locations 

(a)  All  applications  requiried  by  this  part 
shall  contain  all  technical  information 
required  by  the  application  forms  or 
associated  Public  Noticels).  Applications 
other  than  initial  applications  for  a 
broadband  PCS  license  must  also  comply 
with  all  technical  requirements  of  the  rules 
governing  the  broadband  PCS  (see  Subparts 
C  and  E  of  this  Part  as  appropriate).  The 
foUoVing  paragraphs  describe  a  number  of 
genera]  technical  requirements. 

(b)  Each  application  (except  applications 
for  initial  licenses  filed  on  Form  175)  for  a 
license  for  broadband  PCS  must  comply  with 
the  provisions  of  §§  24.229-24.238  of  the 
Commission's  Rules. 

(c)-(i)  [Reserved] 

(j)  The  location  of  the  transmitting  antenna 
shall  be  considered  to  be  the  station  location. 
Broadband  PCS  licensees  must  maintain  a 
current  list  of  all  station  locations,  which 
must  describe  the  transmitting  antenna  site 
by  its  geographical  coordinates  and  also  by 
conventional  reference  to  street  number, 
landmark,  or  the  equivalent  All  such 
coordinates  shall  be  specified  in  terms  of 
degrees,  minutes,  and  seconds  to  the  nearest 
second  of  latitude  and  longitude. 

Section  24.816    Station  Antenna  Structures 

(a)  Unless  the  broadband  PCS  licensee  has 
received  prior  approval  from  the  FCC,  no 
antenna  structure,  including  radiating 
elements,  tower,  supports  and  all 
appurtenances,  may  be  higher  than  61  m  (200 
feet)  above  ground  level  at  its  sita 

(b)  Unless  the  broadband  PCS  licensee  has 
received  prior  approval  from  the  FCC  no 
antenna  structure  that  is  located  either  at  en 


airport  or  heliport  that  is  available  for  public 
use  and  is  listed  in  the  Airport  Directory  of 
the  current  Airman's  Information  Manual  or 
in  either  the  Alaska  or  Pacific  Airman  s 
Guide  and  Chart  Supplement,  at  an  airport  or 
heliport  under  con.^tnjction  that  is  the 
subject  of  a  notice  or  proposal  on  file  with 
the  F.^A  and,  except  for  military  airports,  it 
is  clearly  indicated  that  the  airport  will  be 
available  for  public  use.  or  at  an  airport  or 
heliport  that  is  operated  by  the  anned  forces 
of  the  United  States,  or  at  a  place  near  any 
of  these  airports  of  heliports,  may  be  higher 
than: 

(1)  1  m  above  the  airport  elevation  for  each 
100  m  fetnn  the  airport  runway  longer  than 

1  km  within  6.1  tan  of  the  antenna  structure. 

(2)  2  m  above  the  airport  elevation  for  each 
100  m  from  the  nearest  runway  shorter  than 
1  km  within  3.1  km  of  the  antenna  strjcture. 

(3)  4  m  above  the  airport  elevation  for  each 
100  m  frxMn  the  nearest  landing -pad  within 
1.5  km  of  the  antenna  structure. 

(c)  A  broadband  PCS  station  antenna 
structure  no  higher  than  6.1  m  (20  feet)  above 
ground  level  at  its  site  or  no  higher  than  6.1 
m  above  any  natural  object  or  existing 
manmade  structure,  other  than  an  antenna 
structure,  is  exempt  from  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section. 

(d)  Further  details  as  to  whether  an 
aeronautical  study  and/or  obstruction 
marking  and  lighting  may  be  required,  and 
specifications  for  obstruction  marking  and 
lighting,  are  contained  in  Part  17  of  the  FCC 
Rules,  Consfnjctjon,  Marking  and  Lighting  of 
Antenna  Structures.  To  request  approval  to 
place  an  antenna  structure  higher  fiian  the 
limits  specified  in  paragraph  (a),  (b),  and  (c) 
of  this  section,  the  licensee  must  notify  the 
Federal  A\'iation  Administration  (FA.^)  on 
FAA  From  7460-1  and  the  FOC  on  FCC  Form 
854. 

Sections  24.81 7-24.818    [Reserved] 

Section  24.819    Waiver  of  Rules 
(a)  Requests  for  waiver. 

(1)  A  waiver  of  these  rules  may  be  granted 
upon  application  or  by  the  Commission  on 
its  own  motion.  Requests  for  %vaivers  shall 
contain  a  statement  of  reasons  sufficient  to 
justify  a  waiver.  Waivers  will  not  be  granted 
except  upon  an  affirmative  showing: 

Ii)  That  the  underlying  purpose  of  the  rule 
will  not  be  served,  or  would  be  frustrated,  by 
its  application  in  a  particular  case,  and  that 
grant  of  the  waiver  is  otherwise  in  the  public 
interest;  or 

(ii)  That  the  unique  facts  and 
circumstances  of  a  particular  case  render 
application  of  the  rule  inequitable,  unduly 
burdensome  or  otherwise  contrary  to  the 
public  interest.  Applicants  must  also  show 
the  lack  of  a  reasonable  alternative. 

(2)  if  the  information  necessary  to  support 
a  waiver  request  is  already  on  file-,  the 
applicant  may  cross-reference  to  the  specific 
filing  where  it  may  be  found. 

lb)  Denial  of  waiver,  alternate  showing 
required.  If  a  waiver  is  not  granted,  the 
application  will  be  dismissed  as  defective 
unless  the  applicant  has  also  {>rovided  an 
alternative  proposal  which  complies  with  the 
Commission's  rules  (including  any  required 
showings). 
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Section  24.820    Defective  Applications 

(a)  Unless  the  Commission  shall  otherwise 
permit,  an  application  will  be  unacceptable 
for  filing  and  will  be  returned  to  the 
applicant  with  a  brief  statement  as  to  the    . 
omissions  or  discrepancies  if: 

(1)  The  application  is  defective  with 
respect  to  completeness  of  answers  to 
questions,  informational  showings,  execution 
or  other  matters  of  a  formal  character:  or 

(2)  The  application  does  not  comply  with 
the  Commission's  rules,  regulations,  specific 
requirements  for  additional  information  or 
other  requirements.  See  also  §  1.2105  of  this 
Chapter. 

(b)  Some  examples  of  common  deficiencies 
which  result  in  defective  applications  under 
paragraph  (a)  of  this  section  are: 

(1)  The  application  is  not  filled  out 
completely  and  signed; 
(2H4)  (Reserved] 

(5)  T'he  application  (other  an  application 
filed  on  FCC  Form  175)  does  not  include  an 
environmental  assessment  as  required  for  an 
action  that  may  have  a  significant  impact 
upon  the  environment,  as  defined  in  §1.1307 
of  this  chapter. 

(6)  (Reserved] 

(7)  The  application  is  filed  prior  to  the' 
Public  Notice  issued  under  §  24.705, 
announcing  the  application  filing  date  for  the 
relevant  auction  or  after  the  cutoff  date 
prescribed  in  that  Public  Notice. 

(c)  (Reserved] 

(d)  If  an  applicant  is  requested  by  the 
Commission  to  file  any  documents  or  any 
supplementary  or  explanatory  information 
not  specifically  required  in  the  prescribed 
application  form,  a  failure  to  comply  with 
such  request  within  a  specified  time  period 
will  be  deemed  to  render  the  application 
defective  and  will  subject  it  to  dismissal. 

Section  24.821    Inconsistent  or  Conflicting 
Applications 

While  an  application  is  pending  and 
undecided,  no  subsequent  inconsistent  or 
conflicting  application  may  be  filed  by  the 
same  applicant,  its  successor  or  assignee,  or 
on  behalf  or  for  the  benefit  of  the  same 
applicant,  its  successor  or  assignee. 

Section  24.822    Amendment  of  Application 
to  Participate  in  Auction  for  Licenses  in  the 
Broadband  Personal  Communications 
Services  Filed  on  FCC  Form  1 75 

(a)  The  Commission  will  provide  bidders  a 
limited  opportunity  to  cure  defects  in  FCC 
Form  175  specified  herein  except  for  failure 
to  sign  the  application  and  to  make 
certifications,  defects  which  may  not  be 
cured.  See  oiso§  1.2105  of  this  Chapter. 

(b)  In  the  broadband  PCS.  the  only 
amendments  to  FCC  Form  175  which  will  be 
permitted  are  minor  amendments  to  correct 
minor  errors  or  defects  such  as  typographical 
errors.  All  other  amendments  to  FCC  Form 
17.'i,  such  as  changes  in  the  information 
supplied  pursuant  to  §  24.81 3(a)  or  changes 
in  the  identification  of  parties  to  bidding 
consortia,  will  be  considered  to  be  major 
amendments.  An  FCC  Form  175  which  is 
amended  by  a  major  amendment  will  be 
considered  to  be  newly  filed  and  cannot  be 
resubmitted  after  applicable  filing  deadlines. 
See  also  §  1.2105  of  this  Chapter. 
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Seci  fon  24.823    Amendment  of  Applications 
for  i  icenses  in  the  Broadband  Personal 
Con  munications  Services  (Other  Than 
Api.  Ucations  Filed  on  FCC  Form  1 75) 

(a  Amendmentsasof  right.  A  pending 
app  ication  may  be  amended  as  a  matter  of 
righ  if  the  application  has  not  been 
desi  jnated  for  hearing. 

(1  Amendments  shall  comply  with 
§  24  829,  as  applicable:  and 

(2  Amendments  which  resolve 
inte  ference  conflicts  or  amendments  under 
§  24  829  may  be  filed  at  any  time. 

(b  The  Commission  or  the  presiding 
offu  er  may  grant  requests  to  amend  an 
app  ication  designated  for  hearing  only  if  a 
writ  en  petition  demonstrating  good  cause  is 
subi  litted  and  properly  served  upon  the 
pari  es  of  record. 

(c  Major  amendments,  minor , 
ame  idments.  The  Commission  will  classify 
all  a  Tiendments  as  minor  except  in  the  cases 
list€  i  below.  An  amendment  shall  be  deemed 
to  b  a  major  amendment-subject  to  §  24.827 
if  it  proposes  a  substantial  change  in 
owr  3rship  or  control. 

((S  If  a  petition  to  deny  (or  other  formal 
obje  :tion)  has  been  filed,  any  amendment, 
reqi  est  for  waiver  or  other  written 
com  munication  shall  be  served  on  the 
peti  ioner.  unless  waiver  of  this  requirement 
is  gi  anted  pursuant  to  paragraph  (e)  of  this 
sect  on.  See  also  §  1.2108  of  this  Chapter. 

(e  The  Commission  may  waive  the  service 
reqi  irements  of  paragraph  (d)  of  this  section 
and  prescribe  such  alternative  procedures  as 
ma)  be  appropriate  under  the  circumstances 
to  p  otect  petitioners'  interests  and  to  avoid 
und  je  delay  in  a  proceeding,  if  an  applicant 
sub]  riits  a  request  for  waiver  which 
den  onstrates  that  the  service  requirement  is 
unr  asonably  burdensome. 

(f  Any  amendment  to  an  application  shall 
be  s  gned  and  shall  be  submitted  in  the  same 
mat  ner,  and  with  the  same  number  of  copies, 
as  V  as  the  original  application.  Amendments 
maj  be  made  in  letter  form  if  they  comply 
in  a  1  other  respects  with  the  requirements  of 
this  chapter. 

(j   An  application  will  be  considered  to  be 
a  ne  wly-filed  application  if  it  is  amended  by 
a  m  ijor  amendment  (as  defined  in  this 
sect  on),  except  in  the  following 
circ  imstances:  ^ 

(1 1  (Reserved] 

(2 1  [Reserved] 

(2 1  The  amendment  reflects  only  a  change 
in  o  wnership  or  control  found  by  the 
Cor  missi^pn  lo  be  in  the  public  interest: 

(•! )  (Reserved) 

(J )  The  amendment  corrects  typographical 
trail  scription  or  similar  clerical  errors  which 
are  :learly  demonstrated  to  be  mistakes  by 
refe  ence  to  other  parts  of  the  application, 
and  whose  discovery  does  not  create  new  or 
inci  jased  frequency  conflicts. 

Sec  ion  24.824    [Beserved] 

Sec  ion  24.825    Application  for  Temporary 
Aul  lorizations 

U) 


or 


L<w  In  circumstances  requiring  immediate 
I  mporary  use  of  focilities,  request  may  be 
iiid(  e  for  special  temporary  authority  to 
ins!  ill  and/or  operate  new  or  modified 
equ  pment.  Any  such  request  may  be 


submitted  as  an  informal  application  in  the 
manner  set  forth  in  §  24.805  and  must 
contain  full  ptarticulars  as  to  the  proposed 
operation  including  all  facts  sufficient  to 
justify  the  temporary  authority  sought  and 
the  public  interest  therein.  No  such  request 
will  be  considered  unless  the  request  is 
received  by  the  Commission  at  least  10  days 
prior  to  the  date  of  proposed  construction  or 
operation  or,  where  an  extension  is  sought, 
at  least  10  days  prior  to  the  expiration  date 
of  the  existing  temporary  authorization.  The 
Commission  may  accept  a  late-filed  request 
upon  due  showing  of  sufficient  reasons  for 
the  delay  in  submitting  such  request. 

(b)  Special  temporary  authorizations  may 
be  granted  without  regard  to  the  30-day 
public  notice  requirements  of  §  24.827(b) 
when: 

(1)  The  authorization  is  for  a  period  not  to 
exceed  30  days  and  no  application  for  tegular 
operation  is  contemplated  to  be  filed; 

(2)  The  authorization  is  for  a  period  not  to 
e.xceed  60  days  pending  the  filing  of  an 
application  for  such  regular  operation; 

(3)  The  authorization  is  to  permit  interim 
operation  to  facilitate  completion  of 
authorized  construction  or  to  provide 
substantially  the  same  service  as  previously 
authorized;  or 

(4)  The  authorization  is  made  upon  a 
finding  that  there  are  extraordinary 
circumstances  requiring  operation  in  the 
public  interest  and  that  delay  in  the 
institution  of  such  service  would  seriously 
prejudice  the  public  interest. 

(c)  Temporary  authorizations  of  operation 
not  to  exceed  180  days  may  be  granted  under 
the  standards  5f  Section  309(f)  of  the 
Communications  Act  where  extraordinary 
circumstances  so  require.  Extensions  of  the 
temporary  authorization  for  a  period  of  180 
days  each  may  also  be  granted,  but  the 
applicant  bears  a  heavy  burden  to  show  that 
extraordinary  circumstances  warrant  such  an 
extension. 

(d)  In  cases  of  emergency  found  by  the 
Commission,  involving  dangej  to  life  or 
property  or  due  lo  damage  of  equipment,  or 
during  a  national  emergency  proclaimed  by 
the  president  or  declared  by  the  Congress  or 
during  the  continuance  of  any  war  in  which 
the  United  States  is  engaged  and  when  such 
action  is  necessary  for  the  national  defense 
or  safety  or  otherwise  is  furtherance  of  the 
war  effort,  or  in  cases  of  emergency  where 
the  Commission  finds  that  it  would  not  be 
feasible  to  secure  renewal  applications  from 
existing  licenses  or  otherwise  to  follow 
normal  licensing  procedure,  the  Commission 
will  grant  radio  station  authorizations  and 
station  licenses,  or  modifications  or  renewal 
thereof,  during  the  emergency  found  by  the 
Commission  or  during  the  continuance  of 
any  such  national  emergency  or  war,  as 
special  temporary  licenses,  only  for  the 
period  of  emergency  or  war  requiring  such 
station,  without  the  filing  of  formal 
applications. 


Section  24.826    Receipt  of  Application . 
Applications  in  the  Broadband  Personal 
Communications  Services  Filed  on  FCC  Form 
175  and  Other  Applications  in  the 
Broadband  Personal  Communications 
Sen-ices 

(a)  All  applications  for  the  initial  provision 
of  broadband  PCS  must  be  submitted  on  FCC 
Forms  175  and  175-S.  Mutually  exclusive 
initial  applications  in  the  broadband 
Personal  Communications  Services  are 
subject  to  competitive  bidding.  FCC  Form 
401  ("Application  for  New  or  Modified 
Common  Carrier  Radio  Station  Under  Part 
22")  must  be  submitted  by  each  winning 
bidder  for  each  broadband  PCS  license  for 
which  application  was  made  on  FCC  Form 
175.  In  the  event  that  mutual  exclusivity  does, 
not  exist  between  applicants  for  a  broadband 
PCS  license  that  have  filed  FCC  Form  175. 
the  sole  applicant  will  be  required  to  file  FCC 
Form  401.  The  aforementioned  Forms  175, 
175-S,  and  401  are  subject  to  the  provisions 
of  47  CFR  Part  1.  Subpart  Q  ("Competitive 
Bidding  Proceedings")  and  Subpart  H  of  this 
Part.  Blhiixet  licenses  are  granted  for  each 
market  frequency  block.  Applications  for 
individual  sites  are  not  needed  and  will  not 
be  accepted.  See  §  24.11. 

(b)  Applications  received  for  filing  are 
given  a  file  number.  The  assignment  of  a  file 
number  to  an  application  is  merely  for 
administrative  convenience  and  does  not 
indicate  the  acceptance  of  the  application  for 
filing  and  processing.  Such  assignment  of  a 
file  number  will  not  preclude  the  subsequent 
return  or  dismissal  of  the  application  if  it  is 
found  to  be  not  in  accordance  with  the 
Commission's  Rules. 

(c)  Acceptance  of  an  application  for  filing 
merely  means  that  it  has  been  the  subject  of 
a  preliminary  review  as  to  completeness. 
Such  acceptance  will  not  preclude  the 
subsequent  return  or  dismissal  of  the 
application  if  it  is  found  to  be  defective  or 
not  in  accordance  with  the  Commission's 
rules.  (See  §  24.813  for  additional 
information  concealing  the  filing  of 
applications.) 

Section  24.827    Public  Notice  Period 

(a)  At  regular  intervals,  the  Conunission 
will  issue  a  public  notice  listing: 

(1)  The  acceptance  for  filing  of  all 
applications  and  major  amendments  thereto; 

(2)  Significant  Commission  actions 
concerning  applications  listed  as  acceptable 
for  filing; 

(3)  Information  which  the  Commission  in 
its  discretion  believes  of  public  significance. 
Such  notices  are  intended  solely  for  the 
purpose  of  informing  the  public  and  do  not 
create  any  rights  in  an  applicant  or  any  other 
person. 

(4)  Special  environmental  considerations 
a.s  required  by  Part  1  of  this  chapter. 

(b)  The  Commission  will  not  grant  any 
application  until  expiration  of  a  period  of 
thirty  (30)  days  following  the  issuance  date 
of  a  public  notice  listing  the  application,  or 
any  major  amendments  thereto,  as  acceptable 
for  filing:  provided,  however,  that  the 
Commission  will  not  grant  an  application 
filed  on  Form  401  filed  either  by  a  winning 
bidder  or  by  an  applicant  whose  Form  175 
application  is  not  mutually  exclusive  with 
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other  applicants,  until  the  expiration  of  a 
period  of  forty  (40)  days  following  thp 
issuance  of  a  public  notice  listing  the 
application,  or  any  major  amendments 
thereto,  as  acceptable  for  filing.  See  also 
§1.2108  of  this  Chapter. 

(c)  As  an  exception  to  paragraphs  (a)(1). 
(a)i2)  and  (b)  of  this  section,  the  public  notice 
provisions  are  not  applicable  to  applications: 

(1)  For  authorization  of  a  minor  technical 
change  in  the  facilities  of  an  authorized 
station  where  such  a  change  would  not  be 
classified  as  a  major  amendment  (as  defined 
by  §  24.823)  were  such  a  change  to  be 
submitted  as  an  amendment  to  a  pending 
application; 

(2)  For  issuance  of  a  license  subsequent  to 
a  radio  station  authorization  or.  pending 
application  for  a  grant  of  such  license,  any 
special  or  temporary  authorization  to  permit 
interim  operation  to  fecilitate  completion  of 
authorized  construction  or  to  provide 
substantially  the  same  service  as  would  be 
authorized  by  such  license; 

(3)  For  extension  of  time  to  complete 
construction  of  authorized  facilities  (see 
§24.203; 

(4)  For  temporary  authorization  pursuant 
to  §  24.825(b); 

(5)  IReservedl 

(6)  For  an  authorization  under  any  of  the 
proviso  clauses  of  Section  308(a)  bf  the 
Communications  Act  of  1934  (47  U.S.C 
308(a)): 

(7)  For  consent  to  an  involuntary 
assignment  or  transfer  of  control  of  a  radio 
authorization;  or 

(8)  For  consent  to  a  voluntary  assignment 
or  transfer  of  control  of  a  radio  authorization, 
where  the  assignment  or  transfer  does  not 
Involve  a  substantial  change  in  ownership  or 
control. 

Section  24.828    Dismissal  and  Return  of 
Applications 

(a)  Except  as  provided  under  §  24.829,  anv 
application  may  be  dismissed  without 
prejudice  as  a  matter  of  right  if  the  applicant 
requests  its  dismissal  prior  to  designation  for 
hearing  or,  in  the  case  of  applications  filed 
on  Forms  175  and  175-S,  prior  to  auction. 
An  applicant's  request  for  the  return  of  his 
application  after  it  has  been  accepted  for 
filing  will  be  considered  to  be  a  request  for 
dismissal  without  prejudice.  .Applicants 
requesting  dismissal  of  their  applications 
may  be  subject  to  penalties  contained  in 

§  1.2104  of  this  Chapter.  Requests  for 
dismissal  shall  comply  with  the  provisions  of 
§  24.829  as  appropriate. 

(b)  A  request  to  dismiss  an  application 
without  prejudice  will  be  considered  after 
designation  for  hearing  only  if: 

(1)  A  written  petition  is  submitted  to  the 
Commission  and  is  properly  served  upon  ail 
parties  of  record,  and 

(2)  The  petition  complies  with  the 
provisions  of  §  24.829  (whenever  appiidblo) 
and  demonstrates  good  cause. 

(c)  The  Commission  will  dismiss  an 
application  for  failure  to  prosecute  or  for 
failure  to  respond  substantially  within  a 
specified  time  period  to  official 
correspondence  or  requests  for  additional 
information.  Dismissal  shall  be  without 
prrjudice  if  made  prior  to  designation  for 


bearing  or  piior  to  auction,  but  dismissal  nr.ai 
be  made  with  prejudice  for  unsatisfactory 
compliance  with  §  24.829  or  after  desiRnatinn 
for  hearing  or  after  the  applicant  is  notified 
that  it  is  the  winning  bidder  under  the 
auction  pn>cess. 

Section  24.829    Ov,nfrsbip  Changes  und 
Agreements  to  Amend  or  to  Dismiss 
Applications  or  Pleadings 

(a)  Applicabilitv.  Subject  to  the  provisions 
of  §  1.2105  of  this  Chapter  (Bidding 
Application  and  Certification  Procedures; 
Prohibition  of  Collusion),  this  section  applies 
to  applicants  and  all  other  parties  interested 
in  pending  applications  who  wish  to  resolve 
contested  matters  among  themselves  with  a 
formal  or  an  informal  agreement  or 
understanding.  This  section  applies  only 
when  the  agreement  or  understanding  will 
result  in: 

(1)  A  major  change  in  the  ownership  of  an 
applicant  to  which  §§  24.823(c)  and  24.823(g) 
apply  or  which  would  cause  the  applicant  to 
lose  its  status  as  a  designated  entity  under 
§24.709.  or 

(2)  The  individual  or  mutual  withdrawal, 
amendment  or  dismissal  of  any  pending 
application,  amendment,  petition  or  other 
pleading. 

(b)  Policy.  Parties  to  contested  proceedings 
are  encouraged  to  settle  their  disputes  among 
themselves.  Parties  that,  under  a  settlement 
agreement,  apply  to  the  Commission  for 
ownership  changes  or  for  the  amendment  or 
dismissal  of  either  pleadings  or  applications 
shall  at  the  time  of  filing  notify  the 
Commission  that  such  filing  is  the  result  of 
an  agreement  or  understanding. 

(c)  The  provisions  of  §  22927  of  the 
Commission's  Rules  will  apply  in  the  event 
of  the  filing  of  petitions  to  deny  or  other 

C dings  or  informal  objections  filed  against 
dband  PCS  applications.  The  provisions 
of  §  22.928  of  the  Commission  s  Rules  will 
apply  in  the  event  of  dismissal  of  broadband 
PCS  applications.  The  provisions  of  §  22.929 
of  the  Commission  s  Rules  will  apply  in  the 
event  of  threats  to  file  petitions  to  deny  or 
other  pleadings  or  informal  objections  against 
broadband  PCS  applications. 

Section  24.830    Opposition  to  Applications 

(a)  Petitions  to  deny  (including  petitions 
for  other  forms  of  relief)  and  responsive 
pleadings  for  Commission  consideration 
must  comply  with  §  1.2108  of  this  Chapter 
and  must: 

(1)  Identify  the  application  or  applications 
(including  applicant  s  name,  station  location. 
Commission  file  numbers  and  radio  service 
involved)  with  which  it  is  concerned; 

(2)  Be  filed  in  accordance  with  the 
pleading  limitations,  filing  periods,  and  other 
applicable  provisions  of  §§  1.41  through  1  52 
of  this  Chapter  except  where  otherwise 
provided  in  §  1.2108  of  this  Chapter; 

(3)  Contain  specific  aliegaiions  of  faa 
which,  except  for  facts  of  which  official 
notice  may  be  taken,  shall  be  supported  i>v 
affidavit  of  a  persim  or  persons  with  p'^rsn.irtl 
knowledge  thereof,  and  which  shall  be 
sufficient  to  demonstrate  ihat  the  petilioiier 
(ur  respondent)  is  a  party  in  interest  and  th.!t 
a  grant  of,  or  other  Commission  action 
regarding,  the  application  would  be  prima 
facie  inconsistent  w  ith  the  public  inten;st: 
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(4)  Be  filed  within  thirty  (30)  days  after  the 
date  of  public  notice  announcing  the 
acceptance  for  filing  of  any  such  application 
or  major  amendment  thereto  (unless  the 

'Commission  otherwise  extends  the  filing  ~ 
deadline):  and 

(5)  Contain  a  certificate  of  service  showing 
that  it  has  been  mailed  to  the  applicant  no 
later  than  the  date  of  filing  thereof  with  the 
Commission. 

(b)  A  petition  to  deny  a  major  amendment 
to  a  previously-filed  application  may  only 
raise  matters  directly  related  to  the 
amendment  which  could  not  have  been 
raised  in  connection  with  the  underlying 
previously-filed  application.  This  subsection 
dues  not  apply,  however,  to  petitioners  who 
gain  standing  because  of  the  major 
amendment 

Section  24.831    Mutually  Exclusive 
Applications 

(a)  The  Commission  will  consider 
applications  for  broadband  PCS  licenses  to  be 
mutually  exclusive  if  they  relate  to  the  same 
geographical  boundaries  (N4TA  or  ElTA)  and 
are  timely  filed  for  the  same  frequency  block. 

(1))  Mutually  exclusive  applications  filed 
on  Form  175  for  the  initial  provision  of 
broadband  PCS  are  subject  to  competitive 
bidding  in  accordance  with  the  procedural  in 
Subpart  H  of  this  part  and  in  Part  1.  Subpart 
Q  of  this  Chapter. 

(c)  An  application  will  be  entitled  to 
comparative  consideration  with  one  or  more 
conflicting  applications  only  if  the 
Ckinmiission  determines  that  such 
comparative  consideration  will  serve  the 
public  interest. 

((i)-(i)  IReservedl 

Section  24.832    Consideration  of 
Applications 

(a)  Applications  for  an  instrument  of 
authorization  will  be  granted  if.  upon 
examination  of  the  application  and  upon 
consideration  of  such  other  matters  as  it  may 
officially  notice,  the  Commission  finds  that  " 
the  grant  will  serve  the  public  interest. 
convenience  and  necessity.  See  also  $  1.2108 
of  this  Chapter. 

(b)  The  grant  shall  be  without  a  fonnal 
hearing  if.  upon  consideration  of  the 
application,  any  pleadings  or  objections  filed, 
or  other  matters  which  may  be  officially 
noticed,  the  Commission  finds  that: 

(1)  The  application  is  acceptable  for  filing 
and  is  in  accordance  with  the  Commission's 
rules,  regulations  and  other  requirements: 

(2)  The  application  is  not  subject  to  a  post- 
auction  hearing  or  to  comparative 
consideration  pursuant  to  §24.831  with 
another  applicationCs): 

(3)  A  grant  of  the  application  would  not 
c^^u.st!  harmful  electrical  interference  to  an 
authorized  station; 

(4)  There  are  no  substantial  and  material 
questions  of  bet  presented:  and 

(5)  The  applicant  is  qualified  under  current 
FCC  regulations  and  policies. 

(c)  If  the  Conunission  should  grant  without 
a  formal  hearing  an  application  for  an 
instrument  of  authorization  which  is  subject 
to  a  petition  to  deny  filed  in  accordance  with 
§24.830,  the  Commission  will  deny  the 
petition  by  the  issuance  ofa  Memorandum 
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and  Order  which  will  concisely 
state  ^e  reasons  for  the  denial  and  dispose 
substantial  issues  raised  by  the  petition 
(d)  Whenever  the  Commission,  without  a 
fonn  1  hearing,  grants  any  application  in 
jr  subject  to  any  terms  or  conditions 
than  those  normally  applied  to 
:ations  of  the  same  type,  it  shall  inform 
a  )plicant  of  the  reasons  therefor,  and  the 
grant  shall  be  considered  final  unless  the 
Comi  lission  revises  Its  action  (either  by 
grant  ng  the  application  as  originally 
requ(  sted,  or  by  designating  the  application 
'ormal  evidentiary  hearing)  in  response 
(jetition  for  reconsideration  which: 

filed  by  the  applicant  within  thirty 
(  ays  from  the  date  of  the  letter  or  order 
the  reasons  for  the  partial  or 
fioned  grant; 

ejects  the  grant  as  made  and  explains 
reasons  why  the  application  should  be 
grant  jd  as  originally  requested;  and 
(3)  Returns  the  instrument  of  authorization. 
)  The  Commission  will  designate  an 
:ation  for  a  formal  hearing,  specifying 
particularity  the  matters  and  things  in 
if  upon  consideration  of  the 
appl^ation,  any  pleadings  or  objections  filed 

matters  which  may  be  officially 
noticed,  the  Commission  determines  that: 
substantial  and  material  question  of 
presented  [see  also  §  1.2108  of  this 
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The  Commission  is  unable  for  any 
reasc  n  to  make  the  findings  specified  in 
paraj  raph  (a)  of  this  section  and  the 
appL  [»tion  is  acceptable  for  filing,  complete 
and  i  a  accordance  with  the  Commission's 
rulei    regulations  and  other  requirements:  or 

(3  The  application  is  entitled  to 
com  arative  consideration  (under  §  24.831) 
with  another  application  (or  applications).. 

(f)  The  Commission  may  grant,  deny  or 
take  )ther  action  with  respect  to  an 

appl  cation  designated  for  a  formal  hearing 
purs  lant  to  paragraph  (e)  of  this  section  or 
Part  [  of  this  Chapter. 

(g)  IReservedl 
(h  Reconsideration  or  review  of  any  final 

actic  fi  taken  by  the  Commission  will  be  in 
acca  dance  with  Subpart  A  of  Part  1  of  this  - 
Cha(  tor. 

Sect^  on  24.833-24.838    IReservedl 

Sect,  on  24.839    Transfer  of  Control  or 
Assi,  nment  of  License 

(a)  Approval  required.  Authorizations  shall 
be  tr  insferred  or  assigned  to  another  party, 
volu  itarily  (for  example,  by  contract)  or 
invo  untarily  (for  e.\ample,  by  death, 
bank  ruptcy  or  legal  disability,  directly  or 
Bctly  or  by  transfer  of  control  of  any 
corp  iration  holding  such  authorization,  only 

application  and  approval  by  the 
Ckimtnission.  A  transfer  of  control  or 
assifi  nment  of  station  authorization  in  the 
broallband  Personal  Communications  Service 
subject  to  §§  24.711(e).  24.712(d), 
3(b)  (unjust  enrichment)  and  1.2111(a) 

Chapter  (reportingTequirement). 
A  change  from  less  than  50% 
rship  to  50%  or  more  ownership  shall 
s  be  considered  a  transfer  of  control. 
In  other  situations  a  controlling  interest 
be  determined  on  a  case-by-case  basis 
dering  the  distribution  of  ownership 


and  the  relationships  of  the  owners, 
including  funily  relationships. 

(b)  Forms  required. 

(1)  Assignment. 

(i)  FCC  Form  490  shall  be  filed  to  assign 
a  license  or  permit. 

(ii)  In  the  case  of  involuntary  assignment, 
PCC  Form  490  shall  be  filed  within  thirty 
(30)  days  following  the  event  giving  rise  to 
the  assignment. 

(2)  Transfer  of  control. 

(i)  FCC  Form  490  shall  be  submitted  in 
order  to  transfer  control  of  a  corporation 
holding  a  license  or  permit. 

(ii)  In  the  case  of  involuntary  transfer  of 
control,  FCC  Form  490  shall  be  filed  within 
thirty  (30)  days  following  the  event  giving 
rise  to  the  transfer. 

(3)  Form  430.  Whenever  an  application 
must  be  filed  under  paragraphs  (a)(1)  or  (2) 
of  this  section,  the  assignee  or  transferee 
shall  file  FCC  Fonm  430  ("Common  Carrier 
Radio  License  Qualification  Report")  unless 
an  accurate  report  is  on  file  with  the 
Commission. 

(4)  Notification  of  complefion.  The 
Commission  shall  be  notified  by  letter  of  the 
date  of  completion  of  the  assignment  or 
transfer  of  control. 

(5)  If  the  transfer  of  control  ofa  license  is 
approved,  the  new  licensee  is  held  to  the 
original  construction  requirement  of  §  24.203. 

(c)  In  acting  upon  applications  for  transfer 
of  control  or  assignment,  the  Commission 
will  not  consider  whether  the  public  interest, 
convenience  and  necessity  might  be  served 
by  the  tiahsfer  or  assignment  of  the 
authorization  to  a  person  other  than  the 
proposed  transferee  or  assignee. 

(d)  Restrictions  on  Assignments  and 
Transfers  of  Licenses  for  Frequency  Blocks  C 
and  F.  No  assignment  or  transfer  of  control 
of  a  license  for  frequency  Block  C  or 
frequency  Block  F  will  be  granted  unless— 

(1)  The  application  for  assignment  or 
transfer  of  control  is  filed  after  five  years 
from  the  date  of  the  initial  license  grant; 

(2)  The  application  for  assignment  or 
transfer  of  control  is  filed  after  three  years 
from  the  date  of  the  initial  license  grant  and 
the  proposed  assignee  or  transferee  meets  the 
eligibility  criteria  set  forth  in  §  24.709; 

(3)  The  application  is  for  partial 
assignment  ofa  partitioned  service  area  to  a 
rural  telephone  company  pursuant  to 

§  24.714  and  the  assignee  meets  the  eligibility 
criteria  set  forth  in  §  24.709;  or 

(4)  The  application  is  for  an  involuntary 
assignment  or  transfer  of  control  to  a 
bankruptcy  trustee  appointed  under 
involuntary  bankruptcy,  an  independent 
receiver  appointed  by  a  court  of  competent 
jurisdiction  in  a  foreclosure  action,  or,  in  the 
event  of  death  or  disability,  to  a  person  or 
entity  legally  qualified  to  succeed  the 
deceased  or  disabled  person  under  the  laws 
of  the  place  having  jurisdiction  over  the 
estate  involved;  provided  that,  the  applicant 
requests  a  waiver  pursuant  to  this  paragraph. 

(e)  If  the  assignment  or  transfer  of  control 
of  a  license  is  approved,  the  assignee  or 
transferee  is  subject  to  the  original 
construction  requirement  of  §  24.203. 
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Sections  24.840-24.842    [Reserved]    ■ 

Section  24.843    Extension  of  Time  To 
Complete  Construction 

(a)  If  construction  is  not  completed  within 
the  time  period  set  forth  in  §  24.203,  the 
authorization  will  automatically  expire. 
Before  the  period  for  construction  expires  an 
application  for  an  extension  of  time  to 
complete  construction  (FCC  Form  489)  may 
be  filed.  See  paragraph  (b)  of  this  section. 
Within  30  days  after  the  authorization 
expires  an  application  for  reinstatement  may 
be  filed  on  FCC  Form  489. 

(b)  Extension  of  Time  to  Complete 
Construction.  An  application  for  extension  of 
time  to  complete  construction  may  be  made 
on  FCC  Form  489.  Extension  of  time  requests 
must  be  filed  prior  to  the  expiration  of  the 
construction  period.  Extensions  will  be 
granted  only  if  the  licensee  shows  that  the 
failure  to  complete  construction  is  due  to 
causes  beyond  its  control. 

(c)  An  application  for  modification  of  an 
authorization  (under  construction)  does  not 
extend  the  initial  construction  period.  If 
additional  time  to  construct  is  required,  an 
FCC  Form  489  must  be  submitted. 

(d)  (Reserved) 


days  of  the  expiration  date  and  shows  that 
the  foilure  to  file  a  timely  application  was 
due  to  causes  beyond  the  applicant's  control. 
During  this  30-day  period,  a  reinstatement 
application  must  be  filed  on  FCC  Form  489. 
Service  to  subscribers  need  not  be  suspended 
while  a  late-filed  renewal  application  is 
pending,  but  such  service  shall  be  without 
prejudice  to  Commission  action  on  the 
renewal  application  and  any  related 
sanctions.  See  also  §  24.16  (Criteria  for 
Comparative  Renewal  Proceedings). 

(b)  Termination  of  special  temporary 
authorization.  A  special  temporary 
authorization  shall  automatically  terminate 
upon  failure  to  comply  with  the  conditions 
in  the  authorization. 

(c)  (Reserved) 

IFR  Doc.  94-26386  Filed  10-21-94;  8:45  ami 
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Section  24.844 
Authorization 


Termination  of 


(a)  Termination  of  authorization. 

(1)  All  authorizations  shall  terminate  on 
the  date  specified  on  the  authorization  or  on 
the  date  sf)ecified  by  these  rules,  unless  a 
timely  application  for  renewal  has  been  filed. 

(2)  If  no  application  for  renewal  has  been 
made  before  the  authori^tion's  expiration 
<iate,  a  late  application  for  renewal  will  be 
considered  only  if  it  is  filed  within  thirty  (30) 


Notice  of  Third  WRC-95  industry 
Advisory  Committee  Meeting 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  persons  of  the  third  meeting  of 
the  WRC-95  Industr\'  Advisory 
Committee. 

DATES:  October  27. 1994;  9:00  a.m.- 
12.00  p.m. 

Updated  IWG  Meeting  Schedule 


ADDRESSES:  Latham  &  VVatkins,  1001 
Pennsylvania  Avenue,  NW,  Suite  1300 
South,  Washington,  D.C.  20004. 

SUPPLEMENTARY:  The  \VRC-95  Industry 
Advisory  Committee  was  established  by 
the  Federal  Communications 
Commission  to  provide  to  the  agency 
advice,  technical  support  and 
recommendations  relating  to 
preparation  of  U.S.  proposals  and 
positions  for  the  1995  World 
Radiocommunication  Conference. 

The  proposed  agenda  for  the  third 
meeting  is  as  follows: 
Agenda 

Third  Meeting  of  the  WRC-93  Industry- 
Advisory  Committee,  Latham  &  VVatkins 
1001  Pennsylvania  Avenue,  Suite  1300 
South.  Washington.  DC  20004.  October 
27, 1994;  9:00  a.m.-12:00  p  m. 

1.  Opening  Remarks 

2.  Approval  of  Agenda 

3.  Brief  by  NTIA  Representative  on 
Government-sector  Preparatory 
Activities 

4.  Work  Progress  of  the  Informal  Working 
Groups  (IWGs) 

5.  Discussion  of  Form,  Substance  and 
Scheduling  of  the  Committee's 
Preliminan,'  Report  to  the  FCC 

6.  Future  Meeting  schedule 

7.  Other  Business 

Also,  attached  for  information  is  an 
updated  meeting  schedule  of  the  Committee's 
IWGs.  Participation  in  the  Committee 
meeting  and  IWG  meetings  is  open  to  all 
members  of  the  public. 


Date 


10/18 

10/18 

10/24 

10/25 

10/26 

10/27 

11/8  .. 

11/8  .. 

11/8  .. 

11/10 

11/15 

12/12 

12/13 

12/13 

12/15 

12/20 

12/20 

12/22 

12/27 

12/27 

12/29 


Time 


9:30A-12:30P 

1:30P-4:30P.. 

1:30P-4:30P.. 

1:30P-4:30P.. 

9:30A-12:30P 

9:00A-12:00P 

9:30A-12:30P 

1:30P-4:30P  .. 

1:30P-4:30P.. 

1:30P-4:30P  .. 

9:30A-12:30P 

9:00A-12:00P 

9:30A-12:30P 

1:30P-^:30P.. 

1:30P-4:30P.. 

9:30A-12:30P 

1:30P-4:30P.. 

1:30P-4:30P.. 

9:30A-12:30P 

1:30P-4:30P  .. 

1:30P-4:30P  .. 


Group 


IWG-3 

IWG-6 

IWG-1 

IWG-6  . 

IW&-2 

FULL  lAC 

IWG-3 

IWG-4 

tWG-6 

IWG-6 

IWG-1 

IWG-6 

IWG-3 

HWG-^ 

IWG-5 

IWG-3 

lWG-4 

IWG-5 

IWG-3 

IWG-4 

IWG-5 


Location 


DoS,  Rm  1207 
DoS,  Rm  1205. 
L,S&L,  Ste.  600. 
D.L&A,  Ste.  500. 
L.S&L.  Ste.  600. 
L&W,  Ste.  1300S 
DoS,  Rm  1207. 
DoS,  Rm  1207 
DoS,  Rm  1205. 
D,L&A,  Ste.  500. 
LS&L,  Ste.  600. 
D.L&A,  Ste.  500. 
DoS,  Rm  1207. 
DoS,  Rm  1207. 
DoS,  Rm  1207. 
DoS,  Rm  1207. 
DoS,  Rm  1207, 
DoS,  Rm  1207. 
DoS,  Rm  1207. 
DoS,  Rm  1207. 
DoS,  Rm  1207. 


Locatiorv 


L&W 


DoS  .... 
L,  S&L 
D.L&A 


Address 


Latham  &  Watkins.  lOOl  Pennsylvania  Ave..  NW.,  Suite  1300  South  Washington 
D.C.  20004. 

Department  of  State,  2201  C  Street,  NW,  Washington,  DC  20702 

Leventhal,  Senter  &  Lerman,  2000  K  Street.  NW,  Ste.  600,  Washington,  DC  20036  .. 
Dow,  Lohnes  &  Albertson,  1255 23rd  Street,  NW,  Ste.  500,  Washington,  DC.  20037 


Contact  person 


Car^lie  Alexander,  (202)  637-2200 

Warren  G.  Richards.  (202)  647-0201. 
Raul  Rodriguez,  (202)  429-8970. 
Len  Kennedy,  (202)  857-2505. 
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Note:  Persons  attending  meetings  at  DoS 
must  call  (202)  647-0201  for  preclearance. 

Participation  in  these  meetings  is 
open  to  all  members  of  the  publia  For 
information  contact  Damon  C.  Ladson, 
Office  of  International  Communications. 
(202) 418-0420. 

Federal  Communications  Commissinn. 

Wiiliam  F.  Caloa. 

Acting  Secretary. 

IFR  Doc.  94-26257  Filet!  10-21-94;  8:45  am) 

BiLUNO  COOE  ITIS-ei-M 


FEDERAL  MARITIME  COMMISSION 
pSccket  No.  94-22] 

Shirley  R.  Knull  and  Frances  E.  Mincer, 
Doing  Business  as  All  Freight 
International;  Order  of  Investigation 
and  Hearing 

Shirley  R.  KnuU  and  Frances  E. 
Mincer  have  been  doing  business  as  All 
Freight  International,  pursuant  to  a 
Tictitious  business  name  filed  with  Los 
Angeles  County  in  February  1991.  It 
appears  that  subsequent  to  October 
1991.  Shirley  R.  Knull  and  Francis  E. 
Mincer,  as  All  Freight  International, 
dispatched  or  handled  over  800 
shipments  of  rags,  waste  materials  and 
other  goods  in  the  foreign  commerce  of 
the  United  States.  It  also  appears  that 
Ms.  Knull  and  Ms.  Mincer,  as  All 
■Freight  International,  booked  or 
otherwise  arranged  space  for  the 
shipments  with  ocean  common  carriers 
and  processed  corresponding  shipping 
documents,  such  as  bills  of  lading  and 
export  declarations.  It  further  appears 
that  All  Freight  International  invoices 
for  freight  forwarder  compensation  were 
submitted  to  various  ocean  common 
carriers,  identifying  All  Freight  as  the 
holder  of  Federal  Maritime  Commission 
freight  forwarder  license  No.  7826  and 
customshouse  broker  license  No.  11472. 
It  also  appears  the  checks  issued  by 
common  carriers  pursuant  to  such 
invoices  for  freight  forwarder 
compensation  were  endorsed  by  Ms. 
Mincer  and  deposited  to  the  bank 
account  maintained  under  the  trade 
name  of  All  Freight  International  and 
Ms.  Mincer. 

Section  19ta)  of  the  Shipping  Act  of 
1984  ("1984  Act"),  46  U.S.C.  app. 
§  1718(a),  prohibits  any  person  from 
acting  as  an  ocean  freight  forwarder 
unless  that  person  holds  a  license 
issued  by  the  Federal  Maritime 
Commission  ("Commission"  or 
"FMC").»  Neither  Ms.  Knull  nor  Ms. 
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Mii  icer  was  licensed  individually  by  the 
Coi  amission  as  an  oBban  freight 
for  rarder.  In  addition,  according  to  a 
rev  ew  of  records  maintained  by  the 
Cortimission's  Office  of  Freight 
Forwarders,  the  Commission  has  never 
issi  ed  FMC  freight  forwarder  license 
No,  7826.  Therefore.  Ms.  Knull  and  Ms. 
Mil  cer.  both  doing  business  as  All 
Fre  ght  International,  may  have  acted  in 
-  the  capacity  of  an  unlicensed  ocean 
freifeht  forwarder,  in  violation  of  section 
19(1)  ofthe  1984  Act. 

IY>w  therefore,  it  is  ordered,  That 
pursuant  to  sections  11, 13,  and  19  of 
thel984  Act,  46  U.S.C.  app.  §§  1710. 
171 Z.  and  1718,  an  investigation  is 
insi  ituted  to  determine: 

(1 )  Whether  Shirley  R.  Knull  and 
Fra  icis  E.  Mincer,  doing  business  as  All 
Fre  ght  International,  jointly  or 
sev  (rally,  violated  section  19(a)  ofthe 
198 1  Act  by  acting  as  an  ocean  freight 
(on  farder  without  a  license  issued  by 
the  Commission; 

('4 )  Whether,  in  the  event  violations  of 
seel  ions  19(a)  ofthe  1984  Act  are  found, 
civi  penalties  should  be  assessed  and. 
if  s< ,  the  amount  of  such  penalties;  and 

(: )  Whether,  in  the  event  violations 
are  bund,  an  appropriate  cease  and 
des  St  order  should  be  issued. 

It  Is  further  ordered.  That  a  public 
hea  ing  be  held  in  this  proceeding  and 
thai  this  matter  be  assigned  for  hearing 
bef(  re  an  Administrative  Law  fudge  of 
the  Commission's  Office  of 
Adi  linistrative  Law  Judges  at  a  date  and 
pla  e  to  be  hereafter  determined  by  the 
Adi  linistrative  Law  Judge  in 
con  pliance  with  Rule  61  ofthe 
Cor  [mission's  Rules  of  Practice  and 
Procedure,  46  C.F.R.  §  502.61.  The 
hea  ing  shall  include  oral  testimony  and 
cross-examination  in  the  discretion  of 
the  presiding  Administrative  Law  Judge 
onl;  after  consideration  has  been  given 
by  t  le  parties  and  the  Presiding 
Adi  linistrative  Law  Judge  to  the  use  of 
alte  -native  forms  of  dispute  resolution, 
and  upon  a  proper  showing  that  there 
are  lenuineissuesof  material  fact  that 
can  lot  be  resolved  on  the  basis  of  sworn 
Stat  iments.  affidavits,  depositions,  or 
otb  r  documents  or  that  tfie  nature  of 
the  natters  in  issue  is  such  that  an  oral 
hea  ing  and  cross-examination  are 
neci  issary  for  the  development  of  an 
ade  uate  record; 

It  is  further  ordered,  That  Shirley  R. 
Kni  11  and  Francis  E.  Mincer  are 
desfcnated  respondents  in  this 
proi  eeding; 


'  An  ocean  freight  forwarder  i«  definwl  in  section 
3(  i«))  of  the  19M  Act.  46  U.S.C  app.  S 1 702(19),  as 
a  run-on  in  the  l-'nited  States  that— 


(A 
via 
arrar^Rs 


dispatche.s  shipment.<s  from  the  United  .Stalfts 
cf  ntmon  carriers  and  books  or  otherwijie 
RS  space  ff)r  those  shipments  on  txthalf  of 
shippers:  and 

(Bl  processes  the  documentation  or  perfonrts 
rrlal^d  activities  incident  to  those  .ihipmpnts. 


It  is  further  ordered.  That  the 
Commission's  Bureau  of  Hearing 
Counsel  is  designated  a  f>arty  to  this 
proceeding; 

It  is  furtner  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CF.R.  §  502.72; 

It  is  further  ordered.  That  all  further 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proL-eeding,  including  notice  ofthe 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.  20573.  in  accordance  with  Rule  118 
of  the  Conrunission's  Rules  of  Practice 
and  Procedure,  46  CF.R.  §  502.118.  and 
shall  be  served  on  parties  of  record; 

It  is  further  ordered.  That  in 
accordance  with  Rule  61  ofthe 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  October  18. 1995  and  the  final 
decision  of  the  Commission  .shall  be 
issued  by  February  19. 1996. 
Joseph  C.  Polking. 
Secretary. 

IFR  Doc.  94-26223  Filed  10-21-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

First  Bancorporation  of  Ohio; 
Acquisition  of  Company  Engaged  in 
Permissible  NontMinking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
ofthe  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Boards 
approval  under  section  4(c)(8)  ofthe 
Bank  Holding  Company  Act  (12  U.S.C. 
ia43(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conduc:ted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  ofthe  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
.question  whether  consummation  ofthe 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  ofthe 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  ofthe  Board  of 
Governors  not  later  than  November  18, 
1994. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101:    -. 

1.  First  6ancorporation  of  Ohio, 
Akron,  Ohio;  to  acquire  The  CIVISTA 
Corporation,  Canton,  Ohio,  thereby 
indirectly  acquire  Citizens  Savings  Bank 
of  Canton,  Canton,  Ohio,  and  engage  in 
acquiring  all  outstanding  shares  of  the 
target  and  engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  ofthe  Federal  Reserve 
System.  October  18. 1994. 
Jennifer  ).  Johnson, 
Deputy  Secretary  ofthe  Board. 
IFR  Doc.  94-26258  Filed  10-21-94;  8:45  am) 
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Fourth  Financial  Corporation; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  ofthe 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c}). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  ofthe  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
November  18, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Fourth  Financial  Corporation, 
Wichita,  Kansas:  to  acquire  100  percent 
ofthe  voting  shares  of  Standard 
Bancorporation,  Inc.,  Lincoln,  Nebraska, 
and  thereby  indirectly  acquire  Standard 
Bank  and  'Trust,  Independence, 
Missouri. 

Board  of  Governors  ofthe  Federal  Reserve 
System,  October  18, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  ofthe  Board. 
IFR  Doc  94-26259  Filed  10-21-94;  8:45  ami 
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Stewart  Whitham,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  ofthe  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  ofthe  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  insi>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Resen'e  Bank  indicated  for  that  notice 
or  to  the  offices  ofthe  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  14, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 


J.  Stewart  A.  Whitham,  Leoti,  Kansas, 
to  acquire  an  additional  2.00  percent, 
for  a  total  of  50.84  percent,  of  the  voting 
shares  of  Whiticorp  Financial  Company, 
Leoti,  Kansas,  and  thereby  indirectly 
acquire  First  JMational  Bank  in  Lamar, 
Lamar,  Colorado,  and  First  State  Bank, 
Leoti,  Kansas. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

I.  Christopher  Thomas  Moser,  San 
Antonio,  Texas;  to  acquire  4.61  percent, 
for  a  total  of  10.29  percent;  William  B. 
Moser,  Jr.,  Beeville,  Texas,  to  retain  a 
total  of  6.64  percent;  Margaret  Lyne 
Moser,  Beeville,  Texas,  to  retain  a  total 
of  4.04  percent;  William  Bamett  Moser, 
in.  Live  Oak  County,  Texas,  to  retain  a 
total  of  1.65  percent;  Katheryn  Olivia 
Moser  Trust,  San  Antonio,  "Texas  to 
retain  a  total  of  .35  percent;  Sybil  Small 
West  Grantor  Trust,  San  Antonio.  Texas, 
to  retain  a  total  of  .35  percent;  Edward 
Zacharias  Lyne  Moser,  San  Antonio, 
Texas,  to  acquire  .17  percent,  for  a  total 
of  2.92  percent;  and  Ruth  Moser  Davies, 
Austin,  Texas,  to  retain  a  total  of  1.64 
percent  of  the  voting  shares  of  First 
Community,  Inc.,  and  thereby  indirectly 
acquire  State  Bank  &  Trust  Company, 
Beeville,  Texas,  and  Commercial  State 
Bank,  Sinton,  Texas. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  October  18, 1994. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  ofthe  Board. 
IFR  Doc.  94-26260  Filed  10-21-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Meeting 

The  National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  announces  the  following 
meeting. 

Nome:  The  Fetal  Alcohol  Sx-ndrome  (FAS) 
Prevention  Technical  Assistance  Workshop. 

Time  and  date:  8  30  a.m.-4  pjn.. 
November  7, 1994. 

Place:  The  Athencun  Suite  Hotel  and 
Conference  Center.  1000  Brush  .Avenue, 
Detroit,  Michigan  48226,  telephone  (313) 
962-2323. 

Status:  Opon  to  roripirnts  of  CDC  FAS 
Prevention  and  Research  Cooperative 
Agreements,  reripients  of  Disability 
Prevention  Prognn  Cooperative  Agree mtr.'s 
with  T.\S  project  activities,  ethers  interested 
in  FAS  prevention  and  nsearch,  and  the 
gcm'ra!  public. 
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Purpose:  PAS  it  a  birth  defect  syndrome 
which  is  the  most  coounon  environmental 
cause  of  mental  retardation.  Studies  estimate 
that  there  are  about  BJOOO  new  cases  of  FAS 
each  year,  even  though  the  cause  has  been 
known  since  the  early  1970'8.  Although  FAS 
has  no  cure,  it  is  preventable.  CDC  is  actively 
involved  in  research  on  the  prevalence  of 
FAS  in  diffsient  populations,  epidemiologic 
risk  factors  associated  with  FAS,  methods  for 
identifying  specific  women  at  risk  for  having 
children  with  FAS,  and  what  types  of 
intervention  strategies  will  be  most 
successful  at  reducing  the  incidence  of  FAS. 

Matters  to  be  discussed:  At  the  meeting, 
CDC  will  provide  technical  and 
administrative  assistance  to  States  and 
universities  cunently  receiving  CDC  funding 
for  the  implementation  of  research  and 
prevention  programs  related  to  FAS. 

Contact  person  for  additional  information: 
Louise  Floyd.  D.S.N.,  Chief.  FAS  Prevention 
Section,  Developmental  Disabilities  Branch, 
(F-15).  NCEH.  CDC.  4770  Bufbrd  Highway, 
NE,  Chamblee.  Geoigia,  30341,  telephone 
.  404/243-7370. 

Dated:  October  18, 1994. 
William  H-Gimson, 

Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  94-26242  Filed  10-21-94;  8:45  am) 
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Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting. 

Name:  Follow-up  Meeting  to  the  National 
Conference  on  Childhood  Lead  Poisoning 
Prevention  Education. 

Times  and  dates:  6:30  p.m.-7:30  p.m., 
November  9. 1994.  8:30  a.m.-4:30  p.m., 
November  10, 1994. 

Place:  Sheraton  Gateway  Hotel.  1900 
Sullivan  Road.  College  Park,  Georgia  30337. 

Status:  Open  to  the  public,  limited  only  by 
space  available. 

Purpose;  This  meeting  will  convene  a 
group  of  selected  participants  from  the  March 
1994  Conference  on  Childhood  Lead 
Poisoning  Prevention  Education  held  in 
Atlanta.  Georgia,  to  further  discuss  a  national 
lead  education  strategy  for  Federal  agencies. 

Matters  to  be  discussed:  Selected 
representatives  from  Federal.  State,  and  local 
government  agencies,  to  be  facilitated  by  an 
expert  in  the  field  of  health  education,  will 
address  coordination  issues  associated  with 
Federal  educational  interventions  on  lead 
poisoning  prevention. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  more  information:  ^Jiki 
Keiser,  Lead  Poisoning  Prevention  Branch. 
Division  of  Environmental  Hazards  and 
Health  Effects  (F42),  NCEH,  CDC.  4770 
Buford  Highway,  NE.  Chamblee.  Georgia 
30341-3724,  telephone  404/488-7330.    - 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  no  later 


tl  an  November  4. 1994.  Persons  wishing  to 
ngake  oral  comments  at  the  meeting  should 
notify  the  contact  person  in  writing  or  by 
t^ephone  no  later  than  close  of  business 
Nf)vember  4. 1994.  All  requests  to  make  oral 
comments  should  contain  the  name,  address. 
tMephone  number,  and  organizational 
amliation  of  the  presenter.  Depending  on  the 
tiiie  available  and  the  number  of  requests  to 
make  oral  comments,  it  may  be  necessary  to 
limit  the  time  of  each  presenter. 

pated:  October  18. 1994. 
W^am  H.  Gimson, 
A^ing  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Ptjevention  (CDC). 

IFF  Doc.  94-26241  Filed  10-21-94;  8:45  am) 
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Ing  To  Address  Issues  on 
ilworWng  Fluids 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Cdntrol  and  Prevention  (CDC) 
announees  the  following  meeting.    •> 

^ame:  Meeting  to  Address  Issues  on 
Ml  talworking  Fluids. 

rime  and  date:  9  a.m.-5  p.m.,  November 
2-  i,  1994. 

'lace:  Robert  A.  Taft  Laboratories, 
A\  ditorium,  NIOSH,  CDC,  4676  ColtJmbia 
Pa  kway,  Cincinnati,  Ohio  45226. 

ttatus:  Open  to  the  public,  limited  only  by 
th{  space  available.  The  meeting  room 
ac(  oiiunodates  151  people. 

hirpose:  The  purpose  of  this  meeting  is  to 
pn  ivide  a  forum  for  the  discussion  of 
m*alworking  fluids'  (MWFs)  applications, 
and  related  issues  of  occupational  safety  and 
heilth  and  engineering  controls.  Presenters 
wi  1  discuss  past  and  present  MWF 
foi  nulations,  use,  worker  exposures,  worker 
pn  tection  measures,  and  current  and 
pn  posed  research.  This  meeting  will  provide 
an  apportunity  for  discussion  among 
Go  /emment  (NIOSH,  the  Environmental 
Pn  tection  Agency,  and  the  Occupational 
Sa  Bty  and  Health  Administration),  organized 
lah  3r,  and  industry  representatives  on 
po!  sible  collaborative  research  and  future 
me  »tings. 

<  ontact  persons  for  additional 
in)  )rmation:  General  information  may  be 
obi  Jined  from  Judy  Curless,  NIOSH,  CDC. 
46;  6  Columbia  Parkway,  Mailstop  C-32, 
Cii  cinnati.  Ohio  45226,  telephone  513/533- 
83  4. 

'  echnical  information  may  be  obtained 
fro  n  Brenda  Boutin,  NIOSH,  CDC,  4676 
Co  umbia. Parkway,  Mailstop  C-32,   , 
Cii  cinnati,  Ohio  45226,  513/533/8314. 

I  ated:  October  18, 1994. 
Wi  liam  H.  Gimson, 
Ac  ing  Associate  Director  for  Policy 
Ca  \rdinotion.  Centers  for  Disease  Control  and 
Pre /ention  (CDC). 

IFF  Doc.  94-26243  Filed  10-21-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-M-3635:  FR-337S-N-02I 

Announcement  of  Funding  Awards  for 
Public  and  Indian  Housing  Youttt 
Sports  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Announcement  of  funding 
awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  announcement 
notifies  the  pubUc  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  Public  and  Indian  Housing 
Youth  Sports  Program.  The 
announcement  contains  the  names  and 
addresses  of  the  award  winners  and  the 
amounts  of  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Prichard.  Drug-Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives.  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.  Washington.  DC  20410,  telephone 
(202)  708-1197  or  708-3052.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-0850.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Public  and  Indian  Housing  Youth  Sports 
program  is  authorized  by  section  520  of 
the  National  Affordable  Housing  Act 
(approved  November  28, 1990,  Pub.  L. 
101-625),  as  amended  by  section  126  of 
the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550.  approved  October  28. 1992). 

The  purpose  of  the  competition  was 
to  award  grant  funding  for 
approximately  $8,250,000  for  Youth 
Sports  Program  to  be  used  for  sports, 
cultural,  educational,  recreational,  or 
other  activities  designed  to  appeal  to 
youth  as  alternatives 'to  the  drug 
environment  in  public  or  Indian 
housing  developments.  The  1994 
awards  announced  in  this  Notice  were 
selected  for  funding  in  a  competition 
announced  in  a  Federal  Register  notice 
published  on  July  6. 1993  (58  FR 
36254).  Applications  were  scored  and 
selected  for  funding  on  the  basis  of 
selection  criteria  contained  in  that 
Notice. 

A  total  of  $8,250,000  has  been 
awarded  to  seventy-two  grantees.  In 


accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 


Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 


1989).  the  Department  is  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  follows: 


Fiscal  Year  1993,  Public  and  Indian  Housing.  Recipients  of  First  and  Second  Quarter  Funding  Decisions 

[Program  Name:  Public  and  Indian  Housing  YoLith  Sports  Program  (YSP)] 
(StatLle:  Public  Law  101-625,  Novemtier  28. 1990] 


Funding  recipient  (name  and  address) 


Lynn  Housing  Authority,  174  So.  Common  St.,  Lynn,  MA  01905-2513  

Lawrence  Housing  Authority.  353  Elm  St.,  Lawrence,  MA  01842 .Z. !."Z!I!.  "Z!! 

Cambridge  Housing  Authority,  270  Green  St.,  Cambridge,  MA  02139-3360 

New  York  City  Housing  Authority,  250  Broadway,  New  Yort<,  NY  10007-2516 .''."Z. 

Municipal  Housing  Auth.  for  the  City  ol  Yonkers,  P.O.  Box  35,  Yonkers,  NY  10710-0035  ...."" 

Syracuse  Municipal  Housing  Authority,  516  Burt  St.,  Syracuse,  NY  13202-3999 

Housing  Opportunity  Commisskjn,  Montgomery  County,  10400  Detrick  Ave.,  Kensington,  MD  20895 

Newport  News  Redevelopment  &  Housing  Authority,  P.O.  Box  77,  Newport  News,  VA  23607-0077 

Charlottesville  Redevelopment  &  Housing  Authority,  P.O.  Box  1405,  Charlottesville,  VA  22902-1405 

Housing  Authonty  of  Greene  County,  Al,  P.O.  Box  389,  Eutaw,  AL  35462-0389 „... 

Tampa  Housing  Authonty,  1514  Union  Street,  Tampa,  FL  33607  

Hsg.  Auth.  of  the  City  of  Sarasota.  1300  Sixth  Street,  Sarasota.  FL  34236 

Dade  County  HUD,  P.O.  Box  350250,  Miami,  FL  33125  

Housing  Authority  of  the  City  of  Macon,  P.O.  Box  4928,  Macon,  GA  31208-4928 Z'Z 

Housing  Authority  of  Covington.  2940  Madison  Ave..  Covington,  KY  41015 

Housing  Authority  of  Louisville.  420  South  Eighth  St.,  Louisville,  KY  40203 _...!...!.].!.!!..!!!!!!!!!!" 

Housing  Authority  of  Lexington,  635  Ballard  Street,  Lexington,  KY  40508 J 

The  Housing  Authority  of  the  City  of  Tupeto.  P.O.  Box  3.  Tupeto.  MS  38802-0003 „ 

The  Housing  Authority  of  the  City  of  Vicksburg.  P.O.  Box  865.  Vicksburg,  MS  39181-0865  

The  Housing  Authority  of  ttie  City  of  Bitoxl,  P.O.  Box  447,  Biksxi,  MS  39533 

Housing  Authority  of  the  City  of  High  Point,  P.O.  Box  1779,  High  Point,  NC  27261  J.ZZZZZ 

Greenville  Housing  Authority,  P.O.  Box  1426,  Greenville,  NC  27835-1426  

Greensboro  Housing  Authority  P.O.  Box  21287,  Greenst)cro,  NC  27420  ! „ 

Columbia  PHA,  1917  Harden  Street,  Columbia.  SC  29204-4307 "..~Z!.!....."!!! 

McMinnville  Housing  Authortty,  301  Hardaway  Street,  McMinnville,  TN  37110 

Senrwnole  Tribe  of  Florida,  3101  N.  63rd.  Avenue,  Hollywood,,  FL  33024  ..". " 

Decatur  Housing  Authority,  1808  E  Locust  St.,  Decatur,  IL  62521-1409 „ !..!.!."!!!!!!!!!!."!!!!. 

Rock  Island  City  Housing  Authority,  111  20th  St.,  Rock  Island,  IL  61201-8827  .Z'"Z'"Z''"ZZ. 

Sault  Ste.  Marie  Tribal  Housing  Authority,  2218  Shunk  Road,  Sault  Sle.  Marie,  Ml  49783 ! 

Public  Housing  Agency  of  the  City  of  Saint  Paul,  413  Wacouta  Street,  SL  Paul,  MN  55101-1992  

Dayton  Metropolitan  Housing  Authority,  400  Wayne  Avenue,  Dayton,  OH  45410-1106  

Zanesville  Metropolitan  Housing  Autt>ority,  863  Durt>an  Drive,  Zanesvite,  OH  43701  

Portsmouth  Metropolitan  Housing  Authority,  410  Court  Street,  Portsmouth,  OH  45662  .' 

Allen  Metropolitan  Housing  Authority,  600  S.  Main  St.,  Lima,  OH  45804  ' 

Superior  Housing  Authority,  1219  North  Eighth  SL,  Superk>r,  WI  54880 „ ...Z 

Housing  Authority  of  the  City  of  Milwaukee,  P.O.  Box  324,  Milwaukee,  WI  53201  

Green  Bay  Housing  Authority,  100  N.  Jefferson  St.,  Green  Bay,  WI  54301 

Housing  Authority  of  the  City  of  AtVadelphia,  670  S.  6th  Street,  Arkadelphia,  AR  71923 '. ... 

Housing  Authority  of  the  City  of  Fort  Smith,  2100  N.  31st  Street,  Fort  Sm*th,  AR  72904-6199  

Housing  Authority  of  the  City  of  CanrxJen,  Box  39,  CanrKlen.  AR  71701-0039 _ 

Housing  Authority  of  tfie  Qity  of  LrttJe  Rock,  1000  Wolfe  Street,  Little  Rock,  AR  72202  

Housing  Authority  of  the  City  of  Helena,  10C0  Holly  Street,  Helena,  AR  72342-2699 

Housing  Authority  of  the  City  of  North  UtBe  Rock,  Box  516,  l^rth  Little  Rock.  AR  72115-0516 „ 

Housing  Authority  of  Monroe.  P.O.  Box  1194,  Monroe.  LA  71201-1194 

Housing  Authority  of  East  Baton  Rouge  Parish.  4545  North  St.  Baton  Rouge,  LA  70806-3422  > 

Delaware  Tribe  IHA,  P.O.  Box  334.  Chelsea,  OK  74016-0334  

Sac  &  Fox  Tribe  of  OK  IHA,  P.O.  Box  1252,  Shawnee,  OK  74801-1252 „ 

Housing  Authority  of  Fort  Worth,  P.O.  Box  430,  Fort  Worth,  TX  76101-0430  

Housing  Authority  of  Dallas,  3939  North  Hampton,  Dallas.  TX  75212-0000 

Housing  Authority  of  Temple,  P.O.  Box  634,  Temple,  TX  76503-0634 .'. 

Housir>g  Autix>rity  of  the  City  of  Galveston,  920  53rd  Street,  Galveston,  TX  77551-1099  

Housing  Authority  of  tfie  City  of  Houston.  P.O.  Box  2971,  Houston,  TX  77252-2971  

Topeka  Housing  Authority.  1312  Polk,  Topeka.  KS  66612  „. 

Omaha  Housing  Authority.  540  South  27th  SL.  Omaha.  NE  68105-1521 

Scotts  Bluff  County  Housing  Authority.  89A  Woodiey  Park  Rd.,  Gering.  NE  69341-1633 

Housing  Authority  of  the  City  of  BouWer,  3120  Broadway,  Bouktef.  CO  80304 

Denver  Housing  Authority,  P.O.  Box  4305,  Denver,  CO  80204  „ 

Chippewa  Cree,  P.O.  Box  615,  Box  EWer,  MT  5S521   : „ ! ...Z 

Crow  Tribal,  P.O.  Box  99,  Crow  Agency,  MT  59022  

Fort  Berthold,  P.O.  Box  310,  New  Town,  ND  58763  

Housing  Authority  of  the  County  of  Salt  Lake,  1962  S.  200  E.,  Salt  Lake  City,  LTT  84115  „ 

Housing  Authority  of  the  County  of  San  Mateo,  264  Harbor  Boulevard,  Belmont,  CA  94002 '. 

Housing  Authority  of  tJie  County  of  Marin,  P.O.  Box  4282,  San  Rafael.  CA  94913-^282  

Community  Devetopment  Commissron,  County  of  LA.,  2525  Corporate  Place,  Monterey  Park,  CA  91754 
Housing  Authority  of  the  City  of  Santa  Barbara,  808  Laguna  Street,  Santa  Bartara,  CA  93101-1590 


Amount 
approvfcd 


5125.000 
125.000 
125.000 
125.000 
125.C00 
124.530 
125,000 
125,000 
53,883 
125.000 
125.000 
125.000 
125.000 
125.000 
125,000 
125,000 
125.000 
125.000 
78,974 
125.000 
125,000 
125.000 
125,000 
98.267 
11,293 
120250 
125.000 
125.000 
125.000 
125.000 
125,000 
12S,0C'0 
125.000 
124,9-0 
103,346 
125,000 
29,417 
31,100 
82,177 
125.000 
125.0CO 
45.455 
125,000 
125,000 
124.503 
125.000 
125.000 
125.000 
125.000 
96,893 
125,000 
91,172 
125,000 
125,000 
125.000 
124,748 
125,000 
125,000 
125.0C0 
125,000 
86,084 
90,138 
125,000 
107,450 
125.000 
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Fiscal  Year  1993,  Public  and  Indian 

(Program  Narne 


Ht)usiNG,  Recipients  of  First  and  Second  Quarter  Funding  Decisions— 
Continued 

Public  arxJ  IrxJIan  Hoasing  Youth  Sports  Program  (YSP)] 
[Stat^rte:  Public  Law  101-625.  November  28, 1990] 


Fundin  j  recipient  (name  and  address) 


San  Diego  Housing  Commission.  1625  Newton  Ave 
Housing  Authority  of  the  City  of  Los  Angeles.  515 
Bristol  Bay  HA,  P.O.  Box  750.  Dillingham,  AK  99571 
HA  and  Comnujntty  Services  Agency  of  Lane  Coun^ 
Housing  Authority  of  Portland.  135  SW.  Ash  Street. 
Housing  Authority  of  the  City  of  Salem,  P.O.  Box 
Makah,  P.O.  Box  88,  Neah  Bay.  WA  98357-0088 


,  San  Diego.  CA  92113 

Columbia  Ave..  Los  Angeles.  CA  90017-1295  , 


80  a, 


177  Day  Island  Rd.  Eugene,  OR  97401 

Portland,  OR  97204 

Salem,  OR  97308-0808 


Total  Amount  Funded 


Dated:  October  17. 1994 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[PR  Doc.  94-26212  Filed  10-21-94;  8:4Sam| 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
INV-010-1110-00] 

Wells  Resource  Management  Plan 
Draft  Elk  Amendment  and 
Environmental  Assessment 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  extension  of  the  public 
comment  period. 

SUMMARY:  Due  to  requests  of  the  general 
public  and  the  Elko  Board  of  County 
Commissioners,  the  public  comment 
period  is  extended  for  the  Wells 
Resource  Management  Plan  Draft  Elk 
Amendment  and  Environmental 
Assessment. 

DATES:  The  public  comment  period  has 
been  extended  from  August  31.  1994  to 
December  2. 1994.  All  written 
comments  for  this  draft  document  must 
be  postmarked  no  later  than  this 
extended  date. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Wells  Area  Manager. 
Bureau  of  Land  Management.  3900  East 
Idaho  Street.  P.O.  Box  831.  Elko,  Nevada 
89803. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 

Baker.  Wells  Area  Manager,  at  the  above 
address  or  telephone  (702)  753-0200. 

Dated:  October  7. 1994.    ^ 
Ronald  B.  Wenker. 
Acting  State  Director.  Nevada. 
IFR  Doc,  94-26301  Filed  10-21-94:  8:45  ami 
BU.UNG  COOE  4310-HC-M 


[N  r-930-«21(M)5;  N-58756J 

N(  tice  of  Realty  Action:  Lease/ 

C<  nveyance  for  Recreation  and  Public 

Pirposes 

AC  ENCY:  Bureau  of  Land  Management, 
In  erior. 

AC  HON:  Recreation  and  Public  Purpose 
Le  ise/conveyance. 


or 


th 
P 
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Amount 
approved 


125,000 
125,000 
125,000 
125,000 
125,000 
125,000 
125,000 


8,250,000 


SU  «MARY:  The  following  described 

pvj  ilic  land  in  Las  Vegas.  Clark  County. 

N(  vada  has  been  examined  and  found 

table  for  lease/conveyance  for 
re(  reational  or  public  purposes  under 
thi  provisions  of  the  Recreation  and 
Pi  5lic  Purpose  Act.  as  amended  (43 
U.  >.C.  869  et  seq.).  The  City  of  Us 
V«  >as  proposes  to  use  the  land  for  a 
pi  ilicpark. 

Ml  unt  Diablo  Meridian.  Nevada 
19S..R.  60E.. 
I  ec.  28:  WV2SEV4NWV4.  EV^SWaNW"* 

NVVASWi/tNYVA. 
(  bntaining  50.00  acres,  more  or  less. 

Tie  land  is  not  required  for  any 
fe(  eral  purpose.  The  lease/conveyance 
is  lonsistent  with  current  Bureau 
pli  nning  for  this  area  and  would  be  in 
th(  public  interest.  The  lease/patent, 
wl  en  issued,  will  be  subject  to  the 
pr  ivisions  of  the  Recreation  and  Public 
Pu  -poses  Act  and  applicable  regulations 
of  heSecretaryofthelnterior,  and  will 
CO  itain  the  following  reservations  to  the 
Ui  ited  States: 

.  A  right-of-way  thereon  for  ditches 

:anals  constructed  by  the  authority  of 
thi  United  States,  Act  of  August  30. 
18  )0  (43  U.S.C.  945). 

:.  All  minerals  shall  be  reser\'ed  to 
th    United  States,  together  with  the 
rig  It  to  prospect  for.  mine  and  remove 
su  h  deposits  from  the  same  under 
ap  )licable  law  and  such  regulations  as 
■'  (  Secretary  of  the  Interior  may 
ri  scribe  and  will  be  subject  to: 

.  An  easement  30.00  feet  in  width 
al(  ng  the  north  boundary  in  favor  of  the 


City  of  Las  Vegas  for  roads,  public 
utilities  and  flood  control  purposes. 

2.  An  easement  50.00  feet  in  width 
along  the  west  boundary  in  favor  of  the 
City  of  Las  Vegas  for  roads,  public    - 
utilities  and  flood  control  purposes. 

3.  An  easement  40.00  feet  in  width 
along  the  south  boundary  in  favor  of  the 
City  of  Las  Vegas  for  roads,  public 
utilities  and  flood  control  purposes. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District.  4765 
W.  Vegas  Drive.  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
lands  laws,  including  the  general 
mining  laws,  except  for  lease/ 
conveyance  under  the  Recreation  and 
Public  Purposes  Act.  leasing  under  the 
mineral  leasing  laws  and  disposals 
under  the  mineral  material  disposal 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  District 
Manager.  Las  Vegas  District.  P.O.  Box 
26569.  Las  Vegas,  Nevada  89126. 

Classification  Comments 

Interested  parlies  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  church  facility.  Comments 
on  the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal         ; 
programs.  1 

Application  Comments  i 

Interested  parties  may  submit  ] 

comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 


development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  church 
facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  October  13, 1994. 
Gary  Ryan, 

District  Manager.  Las  Vegas.  XV. 
IFR  Doc.  94-26287  Filed  10-21-94;  8:45  am] 
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[NV-460-161<MMl 

Proposed  Tonopah  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  and 
protest  period. 

SUMMARY:  The  Proposed  Tonopah 
Resource  Management  Plan  (RMP) 
(Chapter  2  in  the  document)  outlines  the 
proposed  management  of  renewable  and 
non-renewable  resources  on 
approximately  6.1  million  acres  of 
public  lands  in  portions  of  Nye  and 
Esmeralda  Counties,  Nevada.  The  Final 
Enviromnental  Impact  Statement  (EIS) 
portions  of  this  document  analyze  the 
impacts  that  may  result  with  the 
implementation  of  the  proposed  plan, 
including  the  proposed  designation  of 
seven  areas  of  critical  environmental 
concern  (ACEC).  This  document  also 
contains  the  public  comments  on  the 
Draft  RMP/EIS  and  responses  to  the 
issues  pertaining  to  the  RMP  that  the 
public  raised. 

DATES:  A  30-day  protest  period  begins 
on  October  21, 1994.  Any  protests  must 
be  postmarked  on  or  before  November 
21, 1994. 

ADDRESSES:  Protests  must  be  filed  with 
the  Director  (760),  Bureau  of  Land 
Management,  ENvision  of  Planning  and 
Environmental  Coordination  (406  LS), 
1849  C  Street  NW,  Washington.  D.C. 
29240. 

Copies  of  the  Proposed  RMP  may  be 
obtained  by  writing  to:  Tonopah 
Resource  Area.  Bureau  of  Land 
Management.  P.O.  Box  911,  Tonopah, 
NV  89049.  Copies  may  also  be  picked 
up  in  person  at  Bldg.  102,  Military 
Circle  in  Tonopah,  Nevada 


FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Angle,  Area  Manager,  at  the  above 
Tonopah,  Nevada  address  or  telephone 
(702) 482-7800. 

SUPPLEMENTARY  INFORMATION:  Seven 
ACECs  are  being  considered  for 
designation  in  the  Proposed  Plan  and 
Final  EIS.  Resource  limitations  and 
associated  impacts  have  been  analyzed 
in  this  document.  The  following  is  a  list 
of  the  proposed  ACECs  and  acreages  for 
each: 

Lunar  Crater— 39,000 

Amargosa-Oasis — 490 

Cane  Man  Hill— 680 

Lone  Mountain — 14,400 

Railroad  Valley— 15,470 

Rhyolite— 425 

Tybo-Mclntyre  Charcoal  Kilns— 80 

Because  of  the  complexity  of 
displaying  the  resource  limitations  of 
each  proposed  ACEC  in  this  "Notice." 
we  ask  the  public  to  refer  to  the  section 
on  ACECs  in  Chapter  2  of  the  Proposed 
RMP. 

The  Proposed  RMP  may  be  protested 
by  any  person  who  participated  in  the 
planning  process,  and  who  has  an 
interest  which  is  or  may  be  adversely 
afi'ected  by  the  approval  of  the  Proposed 
Plan.  A  protest  may  raise  only  those 
issues  which  were  submitted  for  the 
record  during  the  planning  process  (see 
43  Code  of  Federal  Regulations,  Section 
1610.5-2).  Protests  must  be  filed  with 
the  National  BLM  Director  at  the  above 
address.  All  protests  must  be  WTitten 
and  must  be  postmarked  on  or  before 
November  21, 1994  and  shall  contain 
the  following  information: 

(1)  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
j)erson  filing  the  protest. 

(2)  A  statement  of  the  issue  or  issues 
being  protested. 

(3)  A  statement  of  the  part  or  parts  of 
the  document  being  protested. 

(4)  A  copy  of  all  documents 
addressing  the  issue  or  issues 
previously  submitted  during  the 
planning  process  by  the  protesting 
party,  or  an  indication  of  the  date  the 
issue  or  issues  were  discussed  for  the 
record. 

(5)  A  concise  statranent  explaining 
precisely  why  the  Bureau  of  Land 
Management  Nevada  State  Director's 
decision  is  wTong. 

Upon  resolution  of  any  protests,  an 
Approved  Plan  and  Record  of  Derision 
will  be  issued.  The  Approved  Plan/ROD 
will  be  mailed  to  all  individuals  who 
participated  in  this  planning  process 
and  all  other  interested  publics  upon 
their  request. 


Dated:  Oc.toU^r  14. 1994. 
Ronald  B.  Wenker, 
Acting  State  Director,  Nevada. 
[PR  Doc.  94-26245  Filpd  10-21-94:  8:45  arr.] 
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Bureau  of  Reclamation 

Central  Valley  Project  Improvement  . 
Act,  Criteria  for  Evaluating  Water 
Conservation  Plans 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  draft  decision  of 

evaluation  of  water  conservation  plans. 

summary:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPIA).  the  Bureau  of  Reclamation 
(Reclam.ation)  developed  and  published 
the  Criteria  for  Evaluating  Water 
Conser\'ation  Plans  (Criteria)  dated 
April  30, 1993.  Using  this  Criteria. 
Reclamation  evaluated  the  adequacy  of 
all  water  conservation  plans  developed 
by  project  contractors,  including  those 
required  by  the  Reclamation  Reform  Act 
of  1982.  The  Criteria  was  developed  and 
the  plans  evaluated  for  the  piupose  of 
promoting  the  most  efficient  water  use 
reasonably  achievable  by  Central  Valley 
Project  (CVP)  contractors.  Reclamation 
made  a  commitment  (stated  within  the 
Criteria)  to  publish  a  notice  of  its  draft 
determination  on  the  adequacy  of  each 
CVP  contractor's  water  conservation 
plan  in  the  Fedo^  Register  and  to 
allow  the  public  a  minimum  of  30  days 
to  comment  on  its  preliminary 
determinations.  This  program  is  on- 
going: an  updated  list  will  be  published 
to  recognize  districts  as  plans  are 
revised  to  meet  the  Criteria. 
DATES:  All  public  comments  must  be 
received  by  Reclamation  by  November 
23. 1994. 

ADDRESSES:  Please  mail  comments  to 
the  address  provided  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Reifsnider,  Bureau  of 
Reclamation,  2800  Cottage  Way,  MP- 
402.  Sacramento.  CA  95825.  To  be 
placed  on  a  mailing  list  for  any 
subsequent  information,  please  write 
Betsy  Reifsnider  or  telephone  at  (916) 
978-5038. 

SUPPLEMENTARY  INFORMATION:  Under 
provisions  of  Section  3405(e)  of  the 
C\TIA  (Title  34  of  Public  Law  102-575), 
"The  Secretary  |of  the  Interior)  shall 
establish  and  administer  an  office  on 
Central  Valley  Project  water 
conservation  best  management  practices 
that  shall  •   •  *  develop  criteria  for 
evaluating  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
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contractors,  including  those  plans 
required  by  section  210  of  the 
Reclamation  Reform  Act  of  1982."  Also, 
according  to  Section  3405(e)(1),  these 
criteria  will  be  developed  "*  *  •  with 
the  purpose  of  promoting  the  highest 
level  of  water  use  efficiency  reasonably 
achievable  by  project  contractors  using 
best  available  cost-effective  technology 
and  best  management  practices." 

The  Criteria  states  that  all  parties 
(districts)  that  contract  with 
Reclamation  for  water  supplies 
(municipal  and  industrial  contracts     - 
greater  than  2,000  acre  feet  and 
agricultural  contracts  over  2,000 
irrigable  acres)  will  prepare  water 
conserv'ation  plans  which  will  be 
evaluated  by  Reclamation  based  on  the 
following  required  information: 

1.  Coordinate  with  other  agencies  and 
the  public; 

2.  Describe  the  district; 

3.  Inventory  water  resources; 

4.  Review  the  past  water  conservation 
plan  and  activities; 

5.  Identify  best  management  practices 
to  be  implemented; 

6.  Develop  schedules,  budgets  and 
projected  results; 

7.  Review,  evaluate,  and  adopt  the 
water  conservation  plan;  and 

8.  Implement,  monitor  and  update  the 
water  conservation  plan. 

The  CVP  contractors  listed  below 
have  developed  water  conser\'ation 
plans  which  Reclamation  has  evaluated 
and  preliminarily  determined  meet  the 
requirements  of  the  Criteria. 

•  Broadview  Water  District 

•  Contra  Costa  Water  District 

•  El  Dorado  Irrigation  District 

•  Patterson  Water  District 

•  City  of  Redding 

Public  comment  on  Reclamation's 
preliminary  (i.e.,  draft)  determinations 
at  this  time  is  invited.  Copies  of  the 
plans  listed  above  will  be  available  for 
review  at  Reclamation's  Mid  Pacific 
(MP)  Region  Office  and  MP's  area 
offices.  If  you  wish  to  review  a  copy  of 
the  plans,  please  contact  Ms.  Reifsnider 
to  find  the  office  nearest  you. 

Dated.  October  14, 1994. 
Franklia  E.  Oimick, 
Assistant  Regional  Director. 
IFR  Doc.  94-26244  Filed  10-21-94;  8:45  am] 
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Mai  onal  Park  Service 

Ag<  nda  for  the  November  17, 1994 
Me<  ting  of  the  Advisory  Commission 
for  he  San  Francisco  Maritime 
Nat  onal  Historical  Park;  Public 
Me<  ting,  Fort  Mason,  Building  F 
(Fir  jhouse),  9:00  am-12:15  pm 

9:0C  am     ^ 
\\  ;lcome— William  G.  Thomas. 

Superintendent 
O  lening  Remarks— Patrick  Flanagan. 

Dhairman 
O  d  Business 
A  iproval  of  Minutes 
9:15  am     .= 
U  idate — Museum  Accreditation 
Sii  Francisco  Maritime  National  Historical 

'ark 
Mire  Havman— Chief.  Interpretation  and 
Resource  Management 
9:30  am 
U]  date — General  Management  Plan 
W  lliam  G.  Thomas,  Superintendent 
10:0  lam 
Di  icuss ion— Organization  Chart,  San 
='rancisco  Maritime  National  Historical 
'ark 
W  lliam  G.  Thomas,  Superintendent 
10:3  I  am— Break 
10:4  1  am 
Re  Dort- Response  from  the  Secretar>'  of 
nterior  regarding  letter  on  '"Condition  of 
he  Park" 
Pa  rick  Flanagan.  Chairman 
11:1    am  - 
Di  cussion— Effects  on  the  Park  of  the 
iroposal  to  streamline/restructure  the 
Jational  Park  Service 
W  lliam  G.  Thomas,  Superintendent 
31  am 
Pivlic  Comments  and  Questions 


4!  am 

El(  ction  of  Officers  for  1995 
0(  pm 
A^nda  items/date  for  next  meeting 

pm — Adjournment 
Dajed:  October  17. 1994. 
Pair  :ia  L.  Neubacher. 
Regii  nal  Director,  Western  Region. 
IFR  1  loc.  94-26320  Filed  10-21-94:  8:45  ami 

BILLIiG  CODE  431(>-7»-P 


Sud  >ury,  Assabet  and  Concord  Rivers 
Wile  and  Scenic  Study  Massachusetts 
Sud  >ury,  Assabet  and  Concord  Rivers 
Stuc  y  Committee;  Notice  of  Meeting 

N(  tice  is  hereby  given  in  accordance 
the  Federal  Advisory  Committee 
Pub.  L.  92-463,  86  Stat.  770,  5 
:.  App.  1  §  10),  that  there  will  be  a 
mee  ing  of  the  Sudbury,  Assabet  and 
Con  ord  Rivers  Study  Committee  on 
Wednesday,  November  9. 1994. 

Committee  was  established 
purdiant  to  Public  Law  101-628.  The 
purf  ose  of  the  Committee  is  to  consult 
the  Secretary  of  the4nterior  and  to 
5  the  Secretary  in  conducting  the 
of  the  Sudbury,  Assabet  and 


Concord  River  segments  specified  in 
Section  5  (a)  (110)  of  the  Wild  and 
Scenic  Rivers  Act.  The  Committee  shall 
also  advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m., 
Wednesday,  November  9, 1994,  at  the 
Headquarters,  Fire  Station,  Loring  Drive, 
Framingham,  MA.  Directions:  Loring 
Drive  is  in  southeast  Framingham.  From 
the  intersection  of  Rtes.  126  and  135 
(Concord  St.  and  Central  St.)  near  the 
Framingham  train  station  ,  turn  south 
on  126  and  immediately  bear  left  onto 
Irving  St.  At  second  set  of  lights,  bear 
right  onto  Loring  Dr.  The  Fire  Station  is 
the  large  building  ahead  on  the  left. 

The  agenda  is  as  follows: 

1.  Welcome  and  introductions,  approval  of 
minutes  from  10/06/94  meeting. 

2.  Brief  questions  and  comments  from 
public. 

3.  Reports. 

A.  Water  Group:  Water  quality  and 
quantity  policy  recommendations  for 
Management  Plan. 

B.  Town  Rep  Group:  Outreach  strategies. 

4.  Management  Plan:  Discussion. 

5.  Issues  of  local  concern. 

6.  Opportunity  for  public  questions  and 
comments. 

7.  Other  Business — Next  meeting  dates  and 
locations. 

8.  Adjournment. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Committee 
during  the  business  meeting  or  file 
written  statements.  Further  information 
concerning  the  meeting  may  be  obtained 
from  Cassie  Thomas,  Planner,  National 
Park  Service,  15  State  Street.  Boston, 
MA  02109  or  call  (617)  223-5014. 

Dated:  October  14, 1994. 
Chrysandra  L.  Walter,  ^ 

Acting  Regional  Director. 
(FR  Doc.  94-26319  Filed  10-21-94:  8:45  am] 
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Notice  of  Intent  to  Issue  a  Request  for 
Proposal  for  the  Leasing  Opportunity 
of  the  Main  Post  of  the  Presidio  of  San 
Francisco 

The  Presidio  of  San  Francisco,  one  of 
Americas  great  cultural  and  natural 
resources,  will  soon  be  transformed 
from  a  military  post  into  a  national  park. 
With  vistas  overlooking  the  Pacific 
Ocean  and  San  Francisco  Bay,  the 
Presidio  will  become  a  global  resource, 
and  home  to  organizations  dedicated  to 
addressing  the  worlds  most  critical 
social  and  cultural  challenges. 

Included  in  this  history-making 
transition  is  the  Presidio  Main  Post— the 


heart  of  the  Presidio.  Us  buildings  are 
located  in  magnificent  settings  and 
include  The  Montgomery  Street 
Barracks  Buildings  with  their  highly 
distinctive  red  brick  exteriors  and  a 
cluster  of  handsome  wood-sided 
stnictures  near  thefuture  transit  hub. 
The  Barracks  buildings  being  offered  for 
lease  (101,  102)  contain  42,230  gross 
square  feet  of  potential  office  space.  The 
wooden  historic  structures  together  offer 
just  over  51,020  gross  square  feet  of 
potential  office  space. 

The  National  Park  Service  is  issuing 
a  REQUEST  FOR  PROPOSALS  (RFP) 
from  non-profit  organizations,  joint- 
ventures,  and  master  lessee/subtenant 
arrangements.  This  Request  for  Proposal 
will  be  the  initial  process  whereby, 
organizations  wishing  to  lease  Main 
Post  buildings  will  be  reviewed  in 
regards  to  their  capabilities  and 
experience.  From  the  results  of  the 
Request  for  Proposal  the  National  Park 
Service  will  enter  into  negotiations  with 
the  most  qualified  respondent.  If  you 
wish  to  receive  a  copy  of  the  Request  for 
Proposal  containing  a  description  of  the 
facility,  the  current  and  future 
operation,  and  an  application,  please 
send  your  name  and  address  to: 
National  Park  Service,  Office  of  the 
General  Manager,  Attention:  Main  Post 
RFP,  Main  Post,  Building  102,  P.O.  Box 
29022,  Presidio  of  San  Francisco,  CA 
.  94129-0022;  or  call:  (415)  556-1388. 

Please  distribute  this  notice  to  others 
who  may  have  an  intere.st  in  this 
project.  • 

Date:  October  17, 1994. 
Patricia  L.  Neubacher, 
Regional  Director.  Western  Region. 
IFR  Doc.  94-26315  Filed  10-21-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
.available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  belo^v  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves,  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis,  Room  3219,  Washington,  DC 
20423.  (202)  927-6203  orK202)  927- 
6246. 


Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-52  (SUB-NO.  77X),  THE 
ATCHISON,  TOPEKA,  AND  SANTA  FE 
RAILWAY  COMPANY- 
ABANDONMENT  EXEMPTION— IN 
SAN  BERNADINO,  CA.  EA  available  10/ 
13/94. 

AB424  (SUB-NO.  IX),  GREENBELT 
CORPORATION— ABANDONMENT— 
IN  TILLMAN  COUNTY.  OKLAHOMA. 
EA  available  10/13/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
dateof  availabilitv: 

NONE. 
Vernon  A.  Williams. 
Acting  Secretary. 
IFR  Doc.  94-26269  Filed  10-21-94;  8:45  ami 

BILLING  CODE  703S-01-P 

[Finance  Docket  No.  32579  (Sub-No.  4)] 

Burlington  Northern  Railroad 
Company— Trackage  Rights 
Exemption — Soo  Line  Railroad 
Company 

Soo  Line  Railroad  Company  d/h/a  CP 
Rail  System  (Soo)  has  agreed  to  grant 
non-exclusive  local  trackage  rights  to 
Burlington  Northern  Railroad  Company 
(BN)  between  Clinton  and  Davenport. 
lA.'  The  trackage  is  between  CP 
milepost  157.70  at  Fourth  Street  in 
Clinton  and  approximately  DRI  milepost 
36.65  at  East  Wye  Switch  in  Davenport, 
a  distance  of  approximately  35.8  miles 
(the  Clinton-Davenport  Line).^  BN  also 
will  acquire  the  right  to  utilize  the  wye 


'  These  trackage  rights  are  part  of  a  series  of 
related  transactions  among  Soo.  BN.  and  their 
affiliate  (he  Davenport.  Rock  Island  and  North 
Western  Railway  Company  (DRI).  These 
transactions  include  the  elimination  of  DRI  as  a 
separate  switching  carrier  and  transfer  of  its 
functions  to  its  parent  companies  Soo  and  BN.  \ 
related  consolidated  application  has  lieen  filed  in 
Canadian  Pacific  Umited.  Canadian  Pacific  (U.S. I 
Holdings  Inc..  Soo  Line  Corporation  and  Soo  Line 
Bailrood  Company — Control — Davenport,  Bock 
Island  and  North  Western  Failway  Company, 
Finance  Docket  No.  32579.  Burlington  Northern 
Boilroad  Company — Acquisition— Certain  Lines  of 
Davenport.  Bock  island  an^  North  Western  Bailway 
Company.  Finance  Docket  No.  32579  (Sub-No.  1). 
Burlington  Northern  Bailrood  Company — 
Acquisition — Certoin  Lines  of  Soo  Line  Boilroad 
Company,  Finance  Docket  No.  32579  (Sub-No.  2], 
and  Soo  Line  Boilroad  Company — Acquisition — 
Certain  Lines  of  Burlington  Northern  Bailtoad 
Company.  Finance  Docket  No.  32579  (Sub-No.  3). 
Also,  two  related  notices  of  exemption  have  been 
filed  in  Soo  Line  Boilroad  Company — Trnckage 
Bii>hts  Exemption — Burlington  Northern  Bailrood 
Company.  Finance  Docket  No.  32579  [Sub-No.  5). 
and  Soo  Une  Bailrood  Compary — .We/yrr 
Exemption — Davenport.  Bock  Island  and  North 
W-stem  Bailway  Company.  Finanre  Docket  No. 
32.S79  (Sub-No.  6). 

*  A  portion  of  the  Clinlon-Davenport  Une  i.s 
owned  by  DRI.  a  portion  by  S<io,  and  a  portion 
jninlly  by  BN  and  .Soti. 


adjac~ent  to  DRI  milepost  36.65,  the  right 
to  access  the  designated  Soo  interchange 
track,  and  the  right  to  access  the 
connection  track  to  the  Iowa  Interstate 
Railroad  Ltd.  (lAIS),  at  approximately 
CP  milepost  194.00.^ 

The  trackage  rights  are  contingent 
upon  Soo's  prior  succession  to  DRI's 
ownership  and  Soo's  prior  acquisition 
of  BN's  ovimership  in  the  Clinton- 
Davenport  Line  pursuant  to  the  related 
application  in  Finance  Docket  No. 
32579  and  (Sub-Nos.  1,  2,  and  3). 

Ahhough  this  exemption  will  become 
effective  prior  to  the  Commission's 
approval  of  the  related  application, 
consummation  of  this  transaction  and 
all  simultaneously  filed  transactions 
will  occur  upon  the  effective  date  of  the 
Commission's  decision  in  Finance 
Docket  No.  32579  and  (Sub-Nos.  1.  2, 
and  3). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Michael  E. 
Roper,  3800  Continental  Plaza,  777 
Main  St.,  Fort  Worth,  TX  76102-5384 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Fights— BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  fly.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  October  13, 1994. 
By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

|FR  Doc.  94-26267  Filed  10-21-94;  8:45  am) 

BILLMO  COOC  703S-01-P 

[Finance  Docket  No.  32579  (Sub4to.  5)] 

Soo  Line  Railroad  Company- 
Trackage  Rights  Exemption — 
Buriington  Northern  Railroad  Company 

Burlington  Northern  Railroad 
Company  (BN)  has  agreed  to  grant  non- 
exclusive local  trackage  rights  to  Soo 
Line  Railroad  Company  d/b/a  CP  Rail 
System  (Soo)  between  Davenport,  lA 


'  BN  stales  that  access  to  the  ccnnection  track  H> 
I.MS  is  for  the  .sole  purpose  of  facilitating  its 
operalior.  ovpr  ihe  tracks  of  LMS  between  that  puir.l 
and  its  lrark.>gp  in  lilinois  as  an  alternate  to  its 
existing  route  via  the  Crescent  Drawbridge  in  the 
pvenl  the  br;d;;e  bi-comes  inoperable  or  is  retired  ii 
abirtidiir.pd. 
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and  Albany,  IL,  and  between  the  DRI 
function  in  East  Moline,  IL  and  Silvis. 
IL.'  The  trackage  is  between:  (1) 
approximately  DRI  milepost  36.65  at 
East  Wye  Switch  in  Davenport  and  the 
end  of  track  at  CP  milepost  26.60  at 
Albany,  a  distance  of  approximately  34 
miles  (the  Davenport-Albany  Line);  and 
(2)  DRI  iqilepost  45.06  at  the  DRI 
function  in  East  Moline  and  BN 
milepost  244.42  at  Silvis,  a  distance  of 
approximately  1.3  miles  (the  East 
Moline-Silvis  Line).^ 

Although  this  exemption  will  become 
effective  prior  to  the  Commission's 
approval  of  the  related  application, 
consimmiation  of  this  transaction  and 
all  simultaneously  filed  transactions 
will  occur  upon  the  effective  date  of  the 
Commission's  decision  in  Finance 
Docket  No.  32579  and  (Sub-Nos.  1,  2, 
and  3). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  falM 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  William  C. 
Sippel.  Two  Prudential  Plaza,  45th 
Floor,  180  North  Stetson  Ave..  Chicago. 
IL  60601. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 


'  These  trackage  rights  are  part  of  a  series  of 
related  transactions  among  Soo.  BN,  and  their 
afniiate  the  Davenport.  Rock  Island  and  North 
Western  Railway  Company  (DRI).  These 
transactions  include  the  elimination  of  DRI  as  a 
separate  switching  carrier  and  transfer  of  its 
functions  to  its  parent  companies  Soo  and  ON.  A 
related  consolidated  application  has  been  fi'.ed  in 
Canadian  Pacific  Limited.  Canadian  Pacific  lU.S.) 
Holdings  Inc..  Soo  Line  Corporation  and  Soo  Line 
Bailroad  Company— Control— Davenport.  Hock 
bland  and  North  Western  Railway  Company. 
Finance  Docket  No.  32579.  Burlington  Northern 
Railroad  Company — Acquisitiott— Certain  Lines  of 
Davenport.  Rock  Island  and  North  Western  Railway 
Company.  Finance  Docket  No  32579  iSub-No.  1). 
Burlington  Northern  Railroad  Company- 
Acquisition — Certain  Lines  of  Soo  Lme  Railroad 
Company.  Finance  Docket  No.  32579  (Sub-No.  2). 
and  Soo  Line  Railroad  Company— .Acquisition — 
Certain  Lines  of  Burlington  Northern  Railroad 
Company.  Finance  Docket  No  32579  (.Sub-No.  31 
Also,  two  related  noiices  of  exemption  have  been 
filed  In  Burlington  Northern  Pbilroad  Company- 
Trackage  Rights  Exemption — Soo  Line  Railroad 
Company.  Finance  Do(.ket  No.  32579  (Sub-No.  4), 
and  Soo  Line  Railroad  Company— Merger 
txemption— Davenport.  Ruck  Island  and  North 
Western  Railway  Company.  Finance  Docket  No. 
32579  (Sub-No.  6). 

>  Portions  of  the  Oavenport-Albany  Line  between 
Davenport  and  Rock  Island  and  at  East  Moline, 
including  the  Crescent  Drawbridge  over  the 
Mississippi  River,  are  currently  owned  by  DRI.  The 
segment  of  the  Line  between  CP  milepost  52.00 
(DRI  miteppsi  4S.5SI  at  East  Moline  and  milepost 
26.60  at  Albany  is  currently  owned  by  Soa 


pre  tected  under  Norfolk  and  Western 
By.  Co.-^Trackage  Rights— BN,  354 
I.C  C.  605  (1978),  as  modified  in 
Me  tdocino  Coast  Ry.,  Inc. — Lease  and 
Op  irate.  360  I.CC.  653  (1980). 

E  K:ided:  October  13, 1994. 

E  y  the  Commission,  David  M.  Kuni>chnik. 
Dir  ctor.  Office  of  F*roceedings. 

Vei  ion  A.  WiUiams, 

Act  ng  Secretary. 

|FR  Doc.  94-26266  Filed  10-2 1-94:  8:45  am] 
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[Fii  ance  Docket  No.  32579  (Sub-No.  6)]  • 

So  >  Line  Railroad  Company — Merger 
Ex  mption— Davenport,  Rock  Island 
ant  North  Western  Railway  Company 

00  Line  Railroad  Company  d/b/a  CP 
Raf  System  (Soo)  and  the  Davenport, 
Rotk  Island  and  North  Western  Railway 
Coi  npany  (DRI),  filed  a  notice  of 
exe  mption  to  merge  DRI  into  Soo,  with 
So(  I  as  the  successor  corporation.  DRI  is 
joii  itly  owned  by  Soo  and  Burlington 
No  -them  Railroad  Company  (BN). 
Un  ier  the  plan  of  merger.  DRI  will  be 
elii  ninated  as  a  separate  switching 
car  'ier  and  its  functions  will  be 
trai  isferred  to  Soo  and  BN.  The  merger 
is  ( ontingent  upon  Soo's  prior 
ace  uisition  of  control  of  DRI,  which  is 
pel  ding  under  Finance  Docket  No. 
321  79. 

J  ilthough  this  exemption  will  become 
eff(  ctive  prior  to  the  Commission's 
ap  iroval  of  the  consolidated 
ap  ilication.  consummation  of  this 
tra  isaction  and  all  simultaneously  filed 
tra  isactions  will  occur  upon  the 
eff(  ictive  date  of  the  Commission's 
de(  ision  in  Finance  Docket  No.  32579 
am   (Sub-Nos.  1,  2,  and  3). 

'  he  transaction  involves  the  merger  of 
COI  ipanies  within  a  corporate  family 
am   is  specifically  exempted  from  the 
nw  essity  of  prior  review  and  approval 
un  Ier  49  CfH  1180.2(d)(3).  The  merger 


I  related  consolidated  application  has  been 
I    in  Canadian  Pacific  Limited,  Canadian  Pacific 
_  .i  ./  Holdings  Inc.,  Soo  Line  Corporation  and  Soo 
Lim  Railroad  Company— Control— Davenport.  Rock 
Isia  id  and  North  Western  Railway  Company. 
"in  nee  Docket  No.  32579.  Burlington  Northern 

:ii  road  Company — Acquisition — Certain  Lines  of 
Da\  ?nport.  Rock  Island  and  North  Western  Railway 
Cot  ipany.  Finance  Docket  No.  32579  (Sub-No.  1). 
Bui  ington  Northern  Railroad  Company— 
Ac(,  uisition — Certain  Lines  of  Soo  Line  Railroad 
Coi  ipany.  Finance  Docket  No.  32579  (Sub-No.  21, 
anc  Soo  Line  Railroad  Company — Acquisition — 
Cei  ain  Lines  of  Burlington  Northern  Railroad 
"    \pany.  Finance  Docket  No.  32579  (Sub-No.  3|. 
).  two  related  notices  of  exemption  have  been 
file  I  in  Burlington  Northern  Railroad  Company— 
Tra  :kage  Rights  Exemption — Soo  Line  Railroad 
Coi  tpany.  Finance  Docket  No.  32579  (Sub-No.  4), 
and  Soo  Line  Railroad  Company — Trackage  Ri^ts 
Ex^nptiofi — Burlington  Northern  Railrtxid 
Coibpany.  Finance  Docket  Na  32579  (Sub-Na  51. 


of  DRI  into  Soo,  will  occur  only  after 
DRI  becomes  a  wholly  owned  subsidiary 
of  Soo.  The  merger  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 

To  ensure  that  all  employees  who 
may  be  affected  by  the  transaction  are 
given  protection  under  49  U.S.C. 
10505(g)(2)  and  11347,  the  labor 
conditions  set  forth  in  New  York  Dock 
Ry.-JControl — Brooklyn  Eastern  Dist., 
360  LC.C.  60  (1979),  are  imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  William  C. 
Sippel,  Two  Prudential  Plaza,  45th 
Floor.  180  North  Stetson  Ave..  Chicago, 
IL  60601. 

Decided:  October  13, 1994. 

By  the  Commission.  David  M.  Kunschnik. 
Director,  Office  of  Proceedings. 
Vnnon  A.  Williams. 
Acting  Secretary. 
[PR  Doc.  94-26265  Filed  10-21-94:  8:45  am| 
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[Docket  No.  AB-419X] 

New  Hampshire  Northcoast 
Corporation — Atiandonment 
Exemption— in  Strafford  County,  NH 

AGENCY:  Interstate  Commerce 

Commission.       • 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49 U.S.C.  10903-10904  the 
abandonment  by  New  Hampshire 
Northcoast  Corporation  of 
approximately  7.28  miles  of  rail  line, 
known  as  the  Farmington  Branch, 
between  milepost  D-9.72,  in  Rochester, 
and  the  end  of  the  track  at  milepost  D- 
17.00,  in  Farmington,  Strafford  County, 
NH,  subject  to  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  8, 1994.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2),' 
requests  for  interim  trail  use/rail 
banking  under  16  U.S.C.  1247(d), 
requests  for  a  public  use  condition  in 
conformity  with  49  CFR  1152.28(a)(2), 
and  petitions  to  reopen  must  be  filed  by 
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'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (19871. 


November  3, 1994.  Petitions  to  stay 
must  be  filed  by  October  31. 1994. 
ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-419X.  to:  (1)  Office  of 
the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  Washington,  DjC. 
20423;  and  (2)  Petitioner's 
representatives:  Kevin  M.  Sheys  and 
Thomas  J.  Litwiler,  Oppenheimer  Wolff 
&  Donnelly.  Two  Prudential  Plaza,  45th 
Floor,  180  North  Stetson  Avenue, 
Chicago,  IL  60601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATKM: 
Additional  information  is  contained  in 
the  Commission's  Decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue.  Washington,  D.C. 
20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  at  (202)  927-5721.1 

Decided:  October  3, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan.  Vice  Chairman 
Phillips  did  not  participate  in  the  disposition 
of  this  pnxeeding. 
Veraon  A.  Williams, 
Acting  Secretary. 

(PR  Doc.  94-26264  Filed  10-21-94:  8:45  am] 
BIUJNO  COOE  709S-01-P 

[Docket  No.  AB-290  (Sub-No.  1 48X)] 

Norfolk  and  Western  Railway 
Company— Abandonment  Exemption— 
in  ttie  City  of  Salem  and  Roanoke 
County,  VA 

Norfolk  Western  Railway  Company  ' 
(NW)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  1.58  miles  of  rail  line 
fit)m  milepost  S-2.8  at  Lakeside  in  the 
city  of  Salem,  VA,  to  milepost  4.38  at 
Hanging  Rock,  Roanoke  County.  VA. 

Norfolk  has  certified  that:  (1)  no  local 
or  overhead  traffic  has  moved  over  the 
line  for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 


period;  and  (3)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment — Goshen.  360  I.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  23,  1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),'  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29''  must 
be  filed  by  November  3, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  14, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commerdlal  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Norfolk  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  October  28, 1994. 
Interested  persons  may  obtain  a  copy  of 


'  NW  is  a  subsidiary  of  Norfolk  Southern  Railway 
Company. 


'A  May  will  be  i&sued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  parly  or  by  the  Comml.s-slon's 
Section  of  Environmenlai  Analys-is  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemplion  of  Out-of  Service  Rail  Lines.  5  I.CC  2d 
377  (1989).  Any  entity  seeking  a  slay  on 
environmental  concerns  is  sncouraped  lo  file  its 
request  as  soon  as  passible  fn  order  to  permit  the 
Commission  lo  review  and  act  on  the  requp.sl  before 
ihe  effective  date  of  this  exemption. 

"  See  Exempt,  of  Rail  Ahandonmcrit^Offurs  of 
Unan  Assist..  A  \C.C.2d  16*  [\9»7). 

'The  Cpnimission  will  accept  a  late- filed  trail  u.v 
ri-quest  as  long  as  it  retains  jurisdit  '.ion  to  do  so. 


the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  October  19. 1994. 

By  die  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-26268  Filed  10-21-94:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Etepartmental 
policy.  28  CFR  50.7,  38  FR  19029,  and 
42  U.S.C.  §  9622(d),  noUce  is  hereby 
given  that  on  October  12. 1994,  a 
proposed  consent  decree  in  United 
States  V.  DiBiase  Salem  Realty  Trust,  et. 
al..  Civil  Action  No.  91-11028M.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Massachusetts. 
The  proposed  consent  decree  requires 
Ugo  DiBiase  and  DiBiase  Salem  Realty 
Trust  to  implement  remedial  measures 
related  to  the  landfill  and  debris  piles  at 
the  Salem  Acres  Superfund  Site,  located 
in  Salem,  Massachusetts,  as  set  forth  in 
the  March  25, 1993  Record  of  Decision, 
to  reimburse  the  United  States  for 
$80,329  in  past  response  costs  incurred 
in  connection  with  the  Site,  and  to  pay 
the  United  States'  future  oversight  costs 
to  be  incurred  in  connection  with  the 
remediation  of  the  landfill  and  debris 
piles.  The  remedy  consists  of  excavating 
and  disposing  of  the  landfill  and  debris 
piles  at  a  local  permitted  landfill. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  U.C.  20530.  and  should 
refer  to  United  States  v.  DiBiase  Salem 
Realty  Trust,  et  al..  D.J.  Ref.  90-11-3- 
744.  ' 

The  proposed  consent  decree  mav  be 
examined  at  the  Office  of  the  United 
States  Attorney.  District  of 
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Massachusetts.  J.W.  McCormack  Post 
Office  and  Courthouse.  Boston, 
Massach\isetts,  02109.  and  at  Region  1. 
Office  of  the  Environmental  Protection 
Agency,  One  Congress  Street.  Boston, 
Massachusetts.  02203  and  at  the 
Consent  Decree  Library.  1120  G  Street. 
N.W..  4th  Floor.  Washington,  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.VV.,  4th  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  Ae  amount  of  $36.23 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Bruce  S.  Gelber, 

> 

Acting  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  94-26293  Filed  10-21-94:  8:45  am] 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttte  Resource  Construction 
and  Recovery  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  i»1?ereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Eastman  Kodak 
Company,  Civ.  No.  94-CV-6503T,  was 
lodged  on  October  7, 1994,  in  the 
United  States  District  Court  fpr  the 
Western  District  of  New  York.  The 
consent  decree  settles  an  action 
commenced  in  a  complaint  filed 
October  7, 1994,  under  the  Resource 
Conservation  and  Recovery  Act.  42 
U.S.C.  §  6901  et  seq..  arising  out  of 
operations  at  the  Kodak  Park  facility  in 
Rochester.  New  York,  the  principal 
manufacturing  facility  of  the  Eastman 
Kodak  Company.  The  Eastman  Kodak 
Company  is  one  of  the  25  largest 
companies  in  the  United  States,  and  is 
engaged  primarily  in  developing, 
manufacturing  and  marketing  imaging 
products,  information  systems,  and 
health  and  chemical  products. 

The  primary  allegations  in  the 
Complaint  concern  Kodak's  failure  to 
make  hazardous  waste  determinations, 
the  deteriorated  condition  of  31  miles  of 
industrial  sewers  at  Kodak  Park,  and  an 
unpermitted  wastewater  sludge 
incinerator.  The  Complaint  also 
includes  claims  concerning  an  illegal 
waste  pile,  violation  of  notice 
requirements  regarding  treatment 
standards  for  hazardous  wastes, 
violations  of  the  requirements  of  Kodak 
Park's  RCRA  Permit,  non-disclosure  of 
certain  hazardous  waste  management 
units,  failure  to  properlj-close  several 
underground  storage  tanks,  and  one 
violation  of  Section  104(e)  of  the 
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Con  iprehensive  Environmental 
Res  >onse.  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C  §  9604(e). 
for  ailure  to  timely  respond  to  an 
infc  rmation  request  letter. 

U  ider  the  Consent  Decree,  Kodak  will 
pay  a  civil  penalty  to  the  United  States 
of  S )  million.  Up  to  S3  million  in 
add  tional  civil  penalties  may  be  offset 
by  Kodak  through  the  implementation 
of  s  X  Supplemental  Environmental 
Proj  jcts  ("SEPS")  with  a  present  value 
of  $  .2  million.  These  SEPs  are  pollution 
pre\  ention  projects  that  go  above  and 
bey(  nd  the  requirements  of  the  law,  and 
will  result  in  significant  hazardous 
was  e  reduction  at  Kodak  Park. 

T  le  Consent  Decree  also  provides  for 
sub)  tantial  injunctive  relief  to  bring 
Kod  ik  Park  into  compliance  with  the 
env  ronmental  law.  Under  the 
agrejment.  Kodak  will  inspect,  repair 
and  upgrade  the  estimated  31  miles  of 
agin  i  industrial  sewers  at  the  site, 
upg  ade  and  obtain  a  permit  for  a 
was  ewater  sludge  incinerator,  and  take 
step !  to  properly  characterize  hazardous 
was  es  generated  at  the  site  and  to 
redv  ce  their  emission  to  the 
env  ronment. 

T  le  Department  of  Justice  will 
rece  ve.  fofea  period  of  thirty  (30)  days 
fron  the  date  of  this  publication, 
com  nents  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
Gen  sral  for  the  Environment  and 
Natl  ral  Resources  Division.  Department 
of  Ji  stice,  Washington,  OC  20530.  and 
shoi  Id  refer  to  United  States  v.  Eastman 
Kod  ik  Company.  DOJ  Ref.  #90-7-1-646. 

T  e  proposed  consent  decree  may  be 
exar  lined  at  the  office  of  the  United 
Stati  s  Attorney,  Federal  Center,  138 
Del{  ivare  Avenue,  Buffalo.  New  York; 
the   Region  II  Office  of  the 
Env  ronmental  Protection  Agency.  26  - 
Fed«  ral  Plaza.  New  York.  New  York: 
and  It  the  Consent  Decree  Library,  1120 
G  St  eet.  NW..  4th  Floor.  Washington, 
ex:  :  0005.  (202)  624-O892.  a  copy  of 
the    roposed  consent  degree  may  be 
obta  ned  in  person  or  by  mail  from  the 
Con:  ent  Decree  Library.  1120  G  Street 
NW.  4th  Floor.  Washington.  EX:  20005. 
In  re  questing  a  copy  please  refer  to  the 
refei  snced  case  and  enclose  a  check 
mad  J  payable  to  the  Consent  Decree 
Libr  ry  in  the  amount  of  $22.50  (25 
cent ;  per  page  reproduction  costs  for  the 
Con  ent  Decree  and  Attachments  A,  B, 


and  C,  thereto,  but  not  including 

technical  exhibits). 

Bruce  S.  Gelber. 

Acing  Section  Chief,  Environmental 

Enforcement  Section.  Environment  and 

NatumI  Resources  Division. 

IFR  Doc.  94-26294  Filed  10-21-94;  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act  and 
the  Rivers  and  Hart)ors  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  Consent  Decree  in  Golden 
Gate  Audubon  Society,  Inc.,  et  al.  v. 
United  States  Army  Corps  ofEngrs.  6" 
City  of  Oakland,  et  al..  Civil  No.  C-87- 
6063-TEH  (N.D.  Cal.).  and  consolidated 
action  People  of  the  State  of  California, 
et  al.  v.  Togo  West  &■  City  of  Oakland, 
et  a/..  Civil  No.  C-66-5817-RHS.  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of 
California  on  September  27, 1994. 

The  proposed  Consent  Decree 
concerns  alleged  violations  of  section 
301(a)  of  the  Clean  Water  Act.  33  U.S.C. 
§  1311(a),  and  section  10  of  the  Rivers 
and  Harbors  Act  of  1899.  33  U.S.C. 
§403.  as  a  result  of  unpermitted 
discharges  of  dredged  and  fill  material 
into  wetlands  and  other  waters  of  the 
United  States  and  the  unauthorized 
dredging  of  a  channel.  The  Defendants, 
Port  of  Oakland,  the  Board  of  Port 
Commissioners  of  the  City  of  Oakland, 
and  the  City  of  Oakland,  acting  by  and 
through  that  Board  (herein  "Port 
Defendants"),  allegedly  filled 
approximately  34  acres  of  jurisdictional 
wetlands  and  other  waters  of  the  United 
States,  including  seasonal  ponds,  at  the 
Port  of  Oakland  Distribution  Center  in 
the  City  of  Oakland,  Alameda  County. 
California  during  the  period  1972-1986. 
The  Port  Defendants  also  allegedly 
dredged  an  unauthorized  channel  in 
1979  through  a  portion  of  the  Port  of 
Oakland  Distribution  Center  property, 
all  of  which  is  owned  by  the  Port 
Defendants,  in  violation  of  section  10  of 
the  Rivers  and  Harbors  Act  of  1899. 
Additionally,  the  Port  Defendants 
allegedly  graded,  scraped  and/or  filled 
approximately  26  acres  of  Wetlands  and 
other  waters  of  the  United  States  at  the 
Air  Cargo  Site,  which  is  located  at  the 
South  Field  of  the  Metropolitan 
Oakland  International  Airport  in  the 
City  of  Oakland.  A  permit  authorizing 
that  work  was  issued  by  the  Army  Corps 
of  Engineers  in  1986.  but  the  permit  was 
subsequently  vacated  by  the  United 
States  District  Court  for  the  Northern 
District  of  California  and.  therefore,  the 
work  was  unauthorized. 


The  proposed  Consent  Decree  would 
require  the  Port  Defendants  to  provide 
substantial  mitigation  in  accordance 
with  a  Corps-approved  mitigation/ 
restoration  plan.  The  mitigation  project 
would  include  the  restoration  and/or 
enhancement  of  at  least  68  acres  within 
a  71-acre  Mitigation  Project  Site  located 
at  the  Port  of  Oakland  Distribution 
Center  and  provides  for  the  creation  and 
enhancement  of  tidal  wetlands,  seasonal 
wetlands,  seasonal  ponds  and  other 
habitat  features.  The  Port  Defendants 
would  be  required  to  make  available 
$2.5  million  to  finance  the  mitigation 
and  post-mitigation  activities,  to  include 
a  5-year  monitoring  program.  Upon 
completion  of  the  mitigation  project,  the 
Port  Defendants  would  be  required  to 
transfer  title  to  the  71-acre  parcel  to  the 
East  Bay  Regional  Park  District 
("EBRPD"),  a  state  chartered  regional 
agency,  to  assure  that  no  future 
development  occurs  on  the  Mitigation 
Project  Site.  The  Consent  Decree  would 
also  require  the  Port  Defendants  to 
apply  for  a  permit  under  section  404  of 
the  Clean  Water  Act  and  section  10  of 
the  Rivers  and  Harbors  Act  in  order  to 
construct  a  new  parking  area  on 
approximately  .1  acre  adjacent  to  the 
Mitigation  Project  Site  and  to  deposit 
150,000-200.000  cubic  yards  of  excess 
fill  material  removed  from  the  Site  on 
an  undeveloped  area  of  the  Distribution 
Center  property.  The  new  parking  area 
is  necessary  to  replace  a  part  of  the 
existing  parking  area  which  would  be 
destroyed  as  part  of  the  proposed 
mitigation  project  Approximately  2.5 
acres  of  existing  wetlands  in 
undeveloped  areas  of  the  Distribution 
Center  Site  would  be  filled  under  the 
requested  permit  to  allow  for  these 
activities.  Additionally,  the  previously 
unauthorized  fill  material  at  both  sites 
would  be  retained  under  the  authority 
of  Nationwide  Permit  32  and  the 
Consent  Decree.  The  proposed  Consent 
Decree  would  also  require  the  payment 
of  a  $5,000  civil  penalty  to  the  United 
States. 

The  Department  of  Justice  will  receive 
wTitten  comments  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
30  days  from  the  date  of  publication  of 
this  notice.  Comments  should  be 
addressed  to  Karen  Egbert.  Esqilire.  U.S. 
Department  of  Justice,  Environmental 
Defense  Section,  P.O.  Box  23986, 
Washington.  D.C.  20026-3986  and 
should  refer  to  Golden  Gate  Audubon 
Society,  Inc.,  et  al.  v.  United  States 
Army  Corps  of  Engrs.  6-  City  of  Oakland, 
et  al..  Civil  No.  C-87-6063-TEH  (N.D. 
Cal.).  and  consolidated  action  People  of 
the  State  of  California,  et  al.  v.  Togo 
West  Sr  City  of  Oakland,  et  al..  Civil  No. 


C-86-5817-RHS.  and  should  also  make 
reference  to  DJ#  90-5-1-1-3048. 

The  Consent  Decree,  with 
attachments,  may  be  examined  at  the 
Clerks  Office,  United  States  District 
Court  for  the  Northern  District  of 
California,  450  Golden  Gate  Avenue, 
San  Francisco,  CA  94102. 
Lois  J.  Schiffer. 

Acting  Assistant  Attorney  General. 
Environment  &  Natural  Resources  Division 
IFR  Doc.  94-26296  Filed  10-21-94;  8:45  ami 
BHJJNQ  COOE  441fr.«1^ 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Kalama  Specialty 
Chemicals  Inc.  et  al..  Civil  Action  No. 
9:94-2758-19.  was  lodged  on  October 
13. 1994,  with  the  United  States  District 
Court  for  the  District  of  South  Carolina. 
This  agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defendants 
pursuant  to  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.  Pub.  L.  99-499,  42  U.S.C. 
§§  9606  and  9607.  for  the  cleanup  of  the 
KSd  Superfund  Site  in  Beaufort 
County.  South  Carolina,  and  for  the 
recovery  of  response  costs  incurred  and 
to  be  incurred  by  the  United  States  in 
connection  with  the  Site. 

The  consent  decree  requires  the 
settling  defendants  to  pay  100  percent  of 
the  past  and  future  response  costs 
which  the  United  States  has  incurred 
and  will  incur  at  the  Site.  The  settling 
defendants  have  also  agreed  under  the 
decree  to  perform  the  final  remedy  for 
the  Site  which  EPA  set  forth  in  its 
Record  of  Decision  dated  September  28, 
1993,  and  which  provides  for 
excavation,  treatment,  and  on-site 
disposal  of  contaminated  soils,  and 
extraction  and  treatment  of 
contaminated  groundwater  across  the 
Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C  20530,  and 
should  refer  to  United  States  v.  Kalama 


Specialty  Chemicals  Inc.  et  al..  DOJ  Ref 
#90-11-2-915. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United. 
States  Attorney,  324  West  Market  Street. 
Greensboro,  North  Carolina  27402;  the 
Region  IV  Office  of  the  Environmental 
Protection  Agency,  345  Courtland 
Street,  N.E..  Atlanta,  Georgia  30365;  and 
at  the  Consent  Decree  Library.  1120  G 
Street.  N.W..  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  II20  G  Street 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $50.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Bruce  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

IFR  Doc  94-26297  Filed  10-21-94: 8:45  *ml 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  October 
12. 1994,  a  propcKed  Consent  Decree  in 
United  States  v.  OK  Tool  Co..  Inc..  et  al. 
Civil  No.  94-518-B,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  New  Hampshire,  resolving 
the  defendants'  liability  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  §  9601  et 
seq.,  and  the  Federal  Debt  Collection 
Procedures  Act.  28  U.S.C.  §  3001  et  saq.. 
for  costs  incurred  and  to  be  incurred  in 
responding  to  releases  or  threatened 
releases  into  the  environment  of 
hazardous  substances  at  the  Savage 
Municipal  Water  Supply  Well 
Superfund  Site  (the  "Savage  Site") 
located  in  Milford,  New  Hampshire. 

Under  the  terms  of  the  Consent 
Decree,  OK  Tool  Co.,  Inc.,  OK  Tool 
Holdings,  Inc.,  Crafts  Precision 
Industries.  Inc.,  Corinthian  Properties. 
Inc.,  John  C.  Pappas,  Jr..  Williams  & 
Hussey  Machine  Co.,  Inc..  the  Estate  of 
Thurston  V.  Williams.  Forrest  Hussey. 
Roger  T.  Williams,  Alan  L.  Foster,  and 
other  former  shareholders  of  the  OK 
Tool  Co.  will  pay  a  collective  total  of 
approximately  $3  million  to  the  United 
States  and  the  State  of  New  Hamp<5hire 
("the  State")  for  past  and  future 
CERCLA  response  actions  that  have 
been  and  will  be  undertaken  by  the  U.S. 
Environmental  Protection  Agency 
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("EPA")  and  the  State  for  the  Savage 
Site.  This  settlement  is  based  primarily 
on  the  settling  defendants'  ability  to  * 
pay. 

The  United  States  and  the  State  have 
incurred  and  expect  to  incur  in  the 
future  a  total  of  approximately  $10 
million  for  response  actions  at  the 
Savage  Well  site,  primarily  for  future 
remedial  action  involving  extraction 
and  treatment  of  contaminated 
groundwater  at  the  "OK  Tool  Source 
Area"  of  the  Savage  Well  site.  The  ^ 
remedial  action  for  the  remainder  of  the 
site  is  being  performed  by  other 
potentially  responsible  parties  pursuant 
to  a  consent  decree  entered  in  United 
States  and  State  of  New  Hampshire  v. 
Conductron  Corp.  et  al.  (No.  94-174, 
D.N.H..  June  27, 1994). 

The  U.S.  Department  of  Justice  will 
receive  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice;  P.O.  Box  7611.  Ben  Franklin 
Station,  Washington,  D.C.  20044-7611, 
and  should  refer  to  United  States  v.  OK 
Tool  Co.,  Inc.,  et  al.  D.J.  Ref.  90-11-3- 
970A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  1  Office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston,  Massachusetts. 
Copies  of  the  Consent  Decree  also  may 
be  examined  at  the  Environmental . 
Enforcement  Section  Docum^it  Center, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  (excluding  Appendices)  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Genter.  In  requesting  a  copy, 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $23.50 
(25  cents  per  page  reproduction  cost)  for 
the  Consent  Decree  and  Appendices, 
made  payable  to  Consent  Decree 
Library. 
Bruce  S.  G<;lber, 
.  Acting  Chief.  Environment  and  Natural 
Resources  Division. 
(PR  Doc.  94-26295  Filed  10-21-94:  8:45  am] 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative;  Research  and  Production 
Act  of  1993 — Dehydration  System 
Evaluation  Project 

Notrce  is  hereby  given  that,  on  August 
8. 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
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Pi  jduction  Act  of  1993, 15  U.S.C. 
§^301,  et  seq.  ("the  Act"),  the 
participants  in  the  Dehydration  System 
Evaluation  Project  (the  "Project")  filed 

itten  notifications  simultaneously 
the  Attorney  General  and  the 
Fdderal  Trade  Commission  disclosing 
(l)  the  identities  of  the  parties  to  the 
Prbject  and  (2)  the  nature  and  objectives 
oftthe  venture.  The  notifications  were 
fil  id  for  the  purpose  of  invoking  the 
Al  1's  provisions  limiting  the  recovery  of 
an  titrust  plaintiffs  to  actual  damages 
ui  der  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  and  the  general  area  of 
panned  activity  are:  Chevron  Petroleum 
Technology  Company,  La  Habra,  CA, 
ar  d  Vortoil  Separation  Systems,  Ltd., 
G  oucester,  U.K.  The  nature  of  the 
re  search  program  performed  in 
ac  cordance  with  this  Project  is  to 
e\  aluate  water  continuous  separation 
s>  stems  that  have  less  than  30%  oil;  oil 
cc  ntinuous  separation  systems  that  have 
le$s  than  40%  water;  and  phase 
inlversion  separation  systems  that  have 
3d%  to  60%  oil.  The  objectives  are  to 
(U  understand  the  process  capabilities 
and  limitations  of  liquid/liquid 
hjdrocyclones  in  oil  field  production 
operations  over  the  full  range  of  oil/ 
vN«ter  ratios;  and  (2)  to  determine  the 
optimum  hydrocyclone  design  for 
sf  paration  of  oil  continuous  mixtures 
ai  d  to  develop  a  new  liquid/liquid 
h;  'drocyclone  utilizing  the  optimum 
d(  sign. 

Information  about  participating  in  this 
P  oject  may  be  obtained  by  contacting 
\^  illiam  Bowers,  Vortoil  Separation 
S  'Stems  U.S.A.  Houston,  TX. 
C  instance  K.  Robinson. 
D  rector  of  Operations,  Antitrust  Division. 
IF  R  Doc.  94-26290  Filed  10-21-94:  8:45  am) 
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Mjtice  Pursuant  to  the  National 
G  operative  Research  and  Production 
A  Et  of  1993 — Affordable  Composites 
f<  r  Propulsion  Cooperative 
Arrangement 

Notice  is  hereby  given  that,  on  August 
1994,  pursuant  to  Section  6(a)  of  the 
^fational  Cooperative  Research  and 
ftoduction  Act  of  1993,  15  U.S.C.  4301 
seq.  ("the  Act"),  United  Technologies 
Cbrporation  filed  written  notifications 
s  muhaneously  with  the  Attorney 
G  eneral  and  the  Federal  Trade 
C  ammission  disclosing  (1)  the  identities 
0  the  parties  and  (2)  the  nature  and 
0  )jectives  of  a  cooperative  arrangement 
k  lown  as  the  "Coordinated  Research 
/  greoment  for  Development  of 
/  ffordable  Composites  for  Propulsion" 
(  he  "ACP").  The  notifications  were 


filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifis  to  actual  damages 
under  speciffed  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  parties  are  United  Technologies 
Corporation,  Hartford,  CT;  The  Boeing 
Company,  Seattle,  WA;  Vought  Aircraft 
Company,  Dallas,  TX;  E.L  du  Pont  de 
Nemours  &  Company,  Wilmington,  DE; 
Hercules  hicorporated,  Wilmington,  DE; 
and  Dow-United  Technologies 
Composite  Products,  Inc..  Wallingford, 
CT.  The  purpose  of  the  ACP  is  to  pursue 
a  coordinated  research  and  development 
effort  leading  to  development  of 
affordable  manufacturing  composite 
processes  for  advanced  aircraft  engine 
applications,  while  providing  a  dual-use 
technology  base  for  future  military 
applications. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  94-26289  Filed  10-21-94;  8:45  ami 
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Notice  Pursuant  to  the  National    - 
Cooperative  Research  and  Production 
Act  of  1993  United  Technologies 
Research  Center 

Notice  is  hereby  given  that,  on 
September  1, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  ef  seq.  ("the  Act"), 
United  Technologies  Research  Center 
("UTRC"),  an  unincorporated  operating 
unit  of  United  Technologies  Corporation 
("UTC"),  filed  a  written  notification  on 
behalf  of  UTC,  Advanced  Healthcare 
Systems,  Inc.,  an  affiliate  of  Johnson  & 
Johnson  ("Advanced  Healthcare 
Systems");  AMP  Incorporated  ("AMP"); 
Hasbro  Incorporated  ("Hasbro"); 
Minnesota  Mining  and  Manufacturing 
Company  ("3M");  the  Massachusetts 
Institute  of  Technology  ("MIT"); 
Extrude  Home  Corporation  ("Extrude 
Home");  and  Soligen  Technologies,  Inc. 
("Soligen")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  to  a  joint 
research  and  development  venture;  and 
(2)  the  nature  and  objective  of  the 
venture.  "Wie  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are  UTC,  acting  through 
UTRC,  East  Hartford,  CT;  Advanced 
Healthcare  Systems,  Cincinnati,  OH: 
AMP,  Harrisburg,  PA;  Hasbro, 
Pawtucket,  RI;  3M,  St.  Paul,  MN:  M.I.T.. 


Cambridge.  MA;  Extrude  Home,  Irwin. 
PA:  and  Soligen,  Northridge,  CA. 

UTC,  Advanced  Healthcare  Systems. 
AMP,  Hasbro,  3M,  M.I.T.,  Extrude  Home 
and  Soligen,  entered  into  a 
Collaboration  Agreement  effective 
August  1, 1994.  to  engage  in  cooperative 
research  and  development  in  the  area  of 
low  cost,  high  performance  rapid 
plastics  injection  mold  tooling 
fabrication  utilizing  three  dimensional 
(3D)  printing  technology,  including 
without  limitation  the  experimental 
building,  finishing,  assembly  and  testing 
of  molds  using  3D  printing  methods, 
and  analysis  of  prototype  performance 
data  in  comparison  to  existing  tooling 
fabrication  methods. 
Constance  K.  Robinson. 
Director  of  Operulions,  Antitnist  Division. 
(FR  Doc.  94-26291  Filed  10-21-94;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Appliance  Industry- 
Government  CFC  Replacement 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on  August 
19,  1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the  Appliance 
Industry-Government  CFC  Replacement 
Consortium.  Inc.  ("Corporation"),  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  In  its 
participants'  status.  The  written 
notifications  wers  filed  for  the  puqiose 
of  extending  the  Act's  provisions' 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  dr.mages  under 
specified  circumstances.  Specifically, 
the  following  corporation  has 
terminated  its  participation  in  the 
program  as  of  August  19. 1994:  3M 
Corporation. 

No  other  changes  have  iieen  made  in 
either  the  membership  or  planned 
activity  of  the  Corporation. 

On  September  19. 1989.  the 
Corporation  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6fb)  of  the 
Act  on  November  1, 1989.  54  FR  46136. 
The  last  notification  was  filed  with  the 
Department  on  July  1. 1993.  A  notice 
was  published  in  the  Federal  Register 


pursuant  to  Section  6(b)  of  the  Act  on 
August  17. 1993.  58  FR  43B55. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrvst  Division. 
jFR  Doc.  94-26292  Filed  1&-21-94;  8:45  am] 
BILUNC  CODE  441(M)1-M 


Federal  Bureau  of  Investigation 

National  Crime  Information  Center 
(NCIC)  Advisory  Policy  Board 

The  National  Crime  Information 
Center  (NQC)  Advisory  Policy  Board 
will  meet  on  December  14-15. 1994. 
from  9  a.m.  until  5  p.m.,  at  the  Hyatt 
Regency  Atlanta  Hotel,  265  Peachtree 
Street  N.E.,  Atlanta,  Georgia,  telephone 
404-577-1234.  to  formulate 
recommendations  to  the  Director. 
Federal  Bureau  of  Investigation  (FBI)  on 
the  security,  policy,  and  operation  of 
NCIC  and  related  systems. 

The  topics  to  be  discussed  will 
include  the  progress  of  the  NQC  2000, 
the  Integrated  Automated  Fingerprint 
Identification  System  (lAFIS)  projects, 
status  of  the  Brady  Handgun  Violence 
Prevention  Act.  and  other  topics  related 
to  the  management  of  the  FBI's  criminal 
histor)'  information  systems. 

The  meeting  will  be  open  to  the 
public  on  a  fist-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  the  NCIC 
or  related  matters  with  the  Board,  before 
or  after.  Anyone  wishing  to  address  this 
session  of  the  meeting  should  notify  the 
Designated  Federal  Employee,  at  least 
24  hours  prior  to  the  start  of  the  session. 
The  notification  may  be  by  mail, 
telegram,  cable,  or  a  hand-delivered 
note.  It  should  contain  the  requestor's 
name;  corporate  designation,  consumer 
affiliation,  or  Government  designation; 
along  with  a  short  statement  describing 
the  topic  to  be  addressed;  and  the  time 
needed  for  presentation.  A  nonmember 
requestor  will  ordinarily  be  allowed  not 
more  than  15  minutes  to  present  a  topic, 
unless  specially  approved  by  the 
Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  the 
Designated  Federal  Employee.  Mr. 
Demery  R.  Bishop.  Section  Chief, 
Programs  Development  Section,  CJIS 
Division.  FBI,  10th  and  Pennsylvania 
Avenue,  Northwest,  Washington,  DC 
20535.  telephone  202-324-5084. 

Dated:  October  14. 1994. 
Demery  R.  Bishop. 
Section  Chief  Programs  Development 
Section,  Federal  Bureau  of  investigation. 
Designated  Federal  Employee. 
|FR  Doc  94-26303  Filed  10-21-94;  8:45  ami 
BOJJNQ  COM  4410-Ot-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-081] 

National  Environmental  Policy  Act; 
Mars  Pathfinder  Mission 

AGENCY:  National  Aeronautics  and 
Spare  Administration  (NASA). 

ACTION:  Finding  of  No  Significant 
Impact. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended  (42  U.S.C.  4321  et 
seq.].  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1508).  and  NASA 
policy  and  regulations  (14  CFR  Part 
1216  Subpart  1216.3).  NASA  has  made 
a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  the  proposed 
Mars  Pathfinder  mission,  which  would 
involve  a  flight  to  and  landing  on  Mars. 
The  baseline  mission  calls  for  the  Mars 
Pathfinder  spacecraft  to  be  launched 
aboard  a  Delta  II  7925  from  Cape 
Canaveral  Air  Station  (CCAS).  Florida, 
in  December  1996. 

DATES:  Comments  on  the  FONSI  must  be 
provided  in  writing  to  NASA  on  or 
before  November  23. 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Mark  P.  Saunders.  NASA 
Headquarters.  Code  SL.  300  E  Street 
SW.  Washington.  DC  20546.  The 
environmental  assessment  (EA) 
prepared  for  the  Mars  Pathfinder 
mission  which  supports  this  FONSI  may 
be  reviewed  at: 

(a)  NASA  Headquarters,  Library. 
Room  1J20,  300  E  Street  SW. 
Washington.  DC  20546. 

(b)  Spaceport  U.S.A..  Room  2001. 
John  F.  Kennedv  Space  Center.  FL 
32899. 

In  addition,  the  EA  may  be  examined 
at  the  following  NASA  locations  by 
contacting  the  pertinent  Freedom  of 
Information  Act  Office: 

(c)  NASA,  Ames  Research  Center. 
Moffett  Field.  CA  94035  (415-604- 
4191). 

(d)  NASA,  Drjden  Flight  Research 
Center.  Edwards,  CA  93523  (805-258- 
3047). 

(e)  NASA.  Goddard  Sp-ace  Flight 
Center.  Greenbeh.  MD  20771  (301-286- 
0730). 

(f)  Jet  Propulsion  Laboratory,  NAS.\ 
Resident  Office,  4800  Oak  Grove  Drive. 
Pasadena,  CA  91109  (818-354-5179). 

(g)  NASA.  Johnson  Space  Center, 
Houston,  TX  77058  (713-483-8612). 

(h)  NASA,  Langley  Research  Center. 
Hampton,  VA  23665  (804-864-6125). 
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(i)  NASA,  Lewis  Research  Centefr 
21000  Brookpark  Road.  Cleveland.  OH 
44135  (216-433-2902). 

(i)  NASA.  Marshall  Space  Flight 
Center.  AL  35812  (205-544^523). 

(k)  NASA.  Stennis  Space  Center.  MS 
39529  (601-688-2164). 

^  limited  number  of  copies  of  the  EA  . 
are  available  by  contacting  Mark  P. 
Saunders,  at  the  address  or  telephone 
number  indicated  herein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  P.  Saunders.  202-358-0299. 
SUPPLEMENTARY  INFORMATION:  NASA  has 
reviewed  the  EA  prepared  for  the  Mars 
Pathfinder  mission  and  has  determined 
that  it  represents  an  accurate  and 
adequate  analysis  of  the  scope  and  level 
of  associated  environmental  impacts. 
The  EA  is  incorporated  by  reference  in 
this  FONSI. 

The  planned  Mars  Pathfinder  mission 
would  deliver  a  very  small  rover  vehicle 
(hereinafter  "Rover")  inside  a  landing 
craft  (hereinafter  "Lander")  to  the 
surface  of  Mars'  northern  hemisphere  in 
July  1997  to  demonstrate  enabling  . 
systems  and  technologies  for  delivering 
small  science  payloads  to  that  planet. 
The  proposed  action  calls  for  using  a 
Delta  n  7925  launch  vehicle  to  inject  the 
Mars  Pathfinder  spacecraft  into  a  direct 
Earth-Mars  trajectory  in  December  1966. 
The  Lander  would  enter  the  martian 
atmosphere  and  descend  to  the  surface 
using  an  aeroshell,  parachute,  and  solid 
fuel  rockets  to  slow  the  descent.  An 
airbag  system  would  soften  the  final 
landing  shock.  The  Rover  would  then  be 
deployed  to  the  surface  from  the  Lander. 
The  Lander  would  serve  as  a  telemetry 
relay  for  the  Rover  to  receive  commands 
from  and  return  data  to  Earth.  The  Rover 
design  would  include  three  Lightweight 
Radioisotope  Heater  Units  (LWRHU's) 
as  an  additional  heat  source  to  keep 
sensitive  electronic  components  warm 
enough  to  operate.  Each  LWRHU  would 
contain  2.7  grams  (about  0.1  ounce)  of 
plutonium-238  dioxide.  The  Rover 
would  carry  an  alpha/proton/x-ray 
spectrometer  (APXS)  which  uses  a    - 
radioactive  alpha  particle  source  of 
curium-244  (approximately  2.78 
gigabequerels  or  75  millicuries).  The 
primary  Lander  mission  would  last  30 
days,  and  the  primary  J?over  mission  7 
days. 

Scientific  objectives  of  the  Mars 
Pathfindisr  mission  include  imaging  of 
the  martian  surface,  atmospheric 
structure  and  meteorology  data 
collection,  and  investigation  of  the 
martian  surface  composition  at  multiple 
sites  in  the  vicinity  of  the  Lander.  The 
mission  also  will  include 
demonstrations  of  enabling  technologies 
and  technical  approaches  for  possible 
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fu  ure  Mars  missions.  These 
de  nonstrations  will  include  a 
sii  iplified  cruise  approach  to  transfer 
th(  Lander  from  Earth  to  Mars  with  a 
di  ect  atmospheric  entry  from  transfer 
or  it.  extended  (minimum  30  days) 
su  face  operations  using  only  solar  and 
ba  tery  power  to  operate  all  Lander 
syi  tems.  and  direct-link  radio 
CO  nmunication  between  the  Lander  and 
Ea  th.  Traversing  martian  terrain,  the 
Re  /er  would  conduct  microrover 
te<  hnology  experiments  and  provide 
da  a  on  capabilities,  such  as  wheel/soil 
inl  sractions  and  hazard  detection,  the 
Ra  I'er  also  would  employ  its  imaging 
eq  npment  to  allow  assessment  of  the 
La  ider's  condition  and  gather  scientific 
da  a  on  the  rocks  and  soil. 

,  Utematives  that  were  evaluated 
in(  lude:  (1)  No-action  (i.e..  no  Mars 
Pa  hfinder  mission);  (2)  launch  vehicle 
op  ions,  including  the  Space  Shuttle, 
Ti  an  and  Atlas  configurations,  foreign 
lai  nch  vehicles,  and  other  Delta 
CO  ifigurations;  and  (3)  alternate 
m(  thods  of  providing  supplemental  heat 
to  3r  retaining  heat  in  the  Rover 
el«  ctronics  enclosure.  Failure  to 
ur  dertake  the  Mars  Pathfinder  mission 
w<  uld  result  in  a  lost  opportunity  to 
ga  n  further  scientific  knowledge  of 
Ml  rs  and  would  prevent  demonstration 
of  echnologies  for  efficient  delivery  of 
sc  entific  payloads  to  Mars.  Of  the 
lai  nch  vehicles  evaluated,  the  Delta  II 
79 15  most  closely  matches  the  mission's 
ne  ids,  is  relatively  low-cost,  has 
su  )erior  reliability,  and  minimizes  " 
ad  /erse  environmental  impacts.  Because 
of  he  small  volume  available  for 
ini  ulation  on  the  Rover,  alternate 
heating  methods  (i.e.,  no  LWRHU's)  for 
th«  .Rover  electronics  can  not  provide  a 
su  table  thermal  environment  for 
op  sration  of  the  electronics  while 
sa  isfying  mission  objectives. 

expected  impacts  to  the  human 
en  /ironment  associated  with  the 
m;  ssion  arise  almost  entirely  from  the 
lai  nch  of  the  Delta  II  7925.  Air 
en  issions  from  the  ground-level  exhaust 
CO  isist  primarily  of  carbon  monoxide. 
h>  drochloric  acid,  aluminum  oxide  in 
so  ubie  and  insoluble  forms,  carbon 
di  (xide,  and  water.  Air  impacts  will  be 
sh  )rt-term  and  not  substantial.  Short- 
tei  m  water  quality  and  noise  impacts,  as 
vv(  !l  as  short-term  effects  on  wetlands 
an  i  plants  and  animals,  will  occur  in 
th  (  vicinity  of  the  launch  complex. 
Ni  ne  of  these  effects  will  b6  substantial. 
Tf  ere  will  be  no  impact  on  threatened 
or  endangered  species  or  critical  habitat, 
cii  tural  resources,  or-floodplains.  There 
wi  re  no  accident  scenarios  and 
as  ;ocialed  environments  identified  for 
th  >  Delta  II  7925  launch  system  that 
w  uld  result  in  the  release  of  plutonium 


dioxide  from  the  Rover  LWRHU's. 
While  accident  environments  could 
cause  release  of  the  curium  used  in  the 
APXS,  the  amount  of  curium  is  very 
small,  and  the  associated  incremental 
health  risk  is  negligible. 

On  the  basis  of  the  Mars  Pathfinder 
EA  and  underlying  reference 
documents.  NASA  has  determined  that 
the  environmental  impacts  associated 
with  this  proposed  mission  will  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  NASA  will  take  no 
final  action  prior  to  the  expiration  of  the 
30-day  comment  period. 
Wesley  T.  Huntress,  Jr.. 
Associate  Administrator  for  Space  Science. 
IFR  Doc.  94-26270  Filed  10-21-94;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Federal  Council  on  the  Arts  and  the 
Humanities  Arts  and  Artifacts 
Indemnity  Panel  Advisory  Committee; 
Notice  Of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  20506, 
in  Room  M-14,  from  9:30  a.m.  to  5:00 
p.m.,  on  Monday,  November  14, 1994. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Council  on  the  Arts  and  the  Humanities 
for  exhibitions  beginning  after  January 
1,1995. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential,  pursuant  to  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
July  19, 1993, 1  have  determined  that  the 
meeting  would  fall  within  exemptions 
(4)  and  (9)  of  5  U.S.C.  552(b)  and  that 
it  is  essential  to  close  the  meeting  to 
protect  the  free  exchange  of  views  and 
to  avoid  interference  with  the 
operations  of  the  Committee. 

It  is  suggested  that  these  desiring 
more  specific  information  contact  the 
Advisory  Committee  Management 
Officer,  David  Fisher,  1100 


Pennsylvania  Avenue  NW..  Washington. 
D.C.  20506.  or  call  202/606-8322. 
David  Fisher, 

Advisory  Committee.  Management  Officer. 
(PR  Doc.  94-26216  Filed  10-21-94;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Computer  and 
Information  Science  and  Engineering; 
Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
•  meeting: 

Xame:  Advisorj'  Committee  for  Computer 
and  Information  Science  and  Engineering. 

Date  and  Time:  November  3,  1994:  8:30 
a.m.  to  5:00  p.m.;  November  4.  1994;  8:30 
a.m.  to  2:30  p.m. 

Place:  4201  Wilson  Blvd..  Arlington.  VA 
22230.  Room  375. 

Type  of  Meeting:  Open. 

Contact  Person:  Odessa  Dyson. 
Administrative  Officer,  Office  of  the 
Assistant  Director.  Directorate  for  Computer 
and  Information  Science  and  Engineering. 
National  Science  Foundation.  4201  Wilson 
Blvd..  Arlington.  VA  22230.  Telephone:  (703) 
306-1900. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  CISE  community;  to  provide  advice  to 
the  Assistant  Director/CISE  on  issues  related 
to  long  range  planning,  and  to  form  ad  hoc 
subcommittees  to  carT>-  out  needed  studies 
and  tasks. 

Agenda:  (l)  Future  Opportunities: 
Research  Directions.  (2)  Infrastructure  Issues, 
(3)  Advisory  Committee  Activities. 

Reason  for  Late  Noti(;e:  Difficulty  getting 
all  members  together  on  same  date. 

Dated:  October  19. 1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  94-26262  Filed  10-21-94;  8:45  am] 
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Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name.  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Date  and  Time:  November  9-10. 1994.  8:00 
am  to  5:00  p.m. 

Place:  National  Science  Foundation 
Conference  Room  360, 4201  Wilson 
Boulevard,  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 


Contact  Person: Dr.  David  L.  Nelson, 
Program  Director/Solid  State  Chemistr>'. 
Division  of  Materials  Research.  Room  1065. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Arlington.  VA  22230.  Telephone 
(703)  306-1838. 

,     Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
ONR/'NSF  joint  interest  area  of  Interfaces  1o 
Superconductors. 

Agenda:  Evaluation  of  proposals. 

Reason  for  Closing:  The  proposal*  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concprning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
l.i.S.C.  552  b.  (c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act 

M.  Rebecca  Winkler. 

Committee  Management  Officer 

[FR  Doc.  94-26263  Filed  10-21-94:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b).  the 
Advisory*  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
November  3-5.  1994,  in  Conference 
Room  T2B3. 11545  Rockville  Pike, 
Rockville.  Maryland.  The  dates  for  this 
meeting  were  published  in  the  Federal 
Register  on  Friday,  August  22, 1994. 

Thursday.  Novembers.  1994 

8:30  A.M.-8:43  A.M.:  Opening  Remarks  bv 
the  ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  conduct  of  the  meeting  and 
comment  briefly  regarding  items  of  current 
interest.  During  this  session,  the  Committee 
will  discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  A.M.-1:15  P.M.:  BWR  Core  Power 
Stability/ ATWS  (Open)— The  Cbmmittee  will 
hear  presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  Final  Safetj-  Evaluation  Report 
(FSER)  on  Emergency  Procedures  Guidelines 
to  address  BWR  core  power  instabilities. 
Representatives  of  the  industry  will 
participate,  as  appropriate. 

2:15  P.M.-3:45  P.M.:  Watts  Bar  Progress 
Status  (Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives 'of  the  NRC  staff  regarding  the 
status  of  resolution  of  issues  associated  with 
Watts  Bar.  Representatives  of  the  industrv- 
will  participate,  as  appropriate. 

4:00  P.M.-4:30  P.M.:  Reconciliation  of 
ACRS  Comments  and  Recommendations 
(Open) — The  Committee  will  discuss 
responses  from  the  NRC  Executive  Director 
for  Operations  to  ACRS  comments  and 
recommendations  included  in  recent  ACRS 
reports. 


4.30  P.M.-5:00  P.M.:  Future  ACRS 
Activities  (Open)- The  Committee  will 
discuss  topics  proposed  for  consideration 
during  future  ACRS  meetings. 

5:00  P.M.-€:30  P.M.:  Preparation  cf.\CRS 
Reports  (Open)— The  Committee  will  discuss 
proposed  ACRS  reports  on  matters 
considered  during  this  meeting. 

Friday.  November  4,  1994  » 

8:30  A.M.-8:33  AM:  Opening-Remarks  bv 
the  ACRS  Chairman  (OppTi)— The  A.CRS 
Chairman  will  make  opening  remarks 
regarding  conduct  of  the  meeting. 

8:33  AM -10:00 A.M: Options  with  Regard 
to  Revising  10  CFR  Part  100.  Reactor  Site 
Criteria  (Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  regarding  the 
proposed  rulemaking  on  reactor  site  criteria. 

10:15  AM -12:00  Noon— Preparation  of 
ACRS  Reports  (Open)— The  Committee  will 
continue  its  discussion  of  proposed  ACRS 
reports  on  matters  considered  during  this 
meeting. 

1 :00  P.M-l  :30  P..\l:  Report  of  the  Planning 
and  Procedures  Subcommittee  (Open/ 
Closed)— The  Committee  will  hear  a  report  of 
the  Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of  ACRS 
business  and  internal  organizational  and 
personnel  matters  relating  to  the  ACRS  staff 
members. 

A  portion  of  this  session  mav  be  closed  to 
discuss  matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  this 
Advison-  Committee,  and  matters  the  release 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacv 

1 :30  P.M.-2:00  P.M.:  Selection  of  .\ew  ' 
ACRS  Members  (Open/Closed)— The 
Committee  will  discuss  qualifications  of 
candidates  nominated  for  appointment  to  the 
ACRS. 

A  portion  of  this  session  will  be  closed  to 
discuss  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacv. 

2:00  P.M.-6:30  P.M.:  Preparation  of  ACRS 
Reports  (Open)— The  Committee  will 
continue  its  discussion  of  proposed  .ACRS 
reports  on  matters  considered  during  this 
meeting. 

Saturday.  November  5. 1994 

8:30  A.M.-l  1 :00  A..\1.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee  will 
continue  its  discussion  of  proposed  ACRS 
reports  on  matters  considered  during  this 
meeting. 

11:15  AM -12:00  Noon :  Strategic  Planning 
(Open) — The  Committee  will  hold  strategic 
planning  discussions  related  to  its  future 
activities. 

12:00  Noon-12:30  P.M.  New  Research 
Needs  (Open)— The  Committee  will  discuss 
new  research  needs,  if  any,  identified  during 
this  meeting. 

12:30  P.M.-l  .00  P.M. :  Miscellaneous 
(Open) — The  Committee  will  discuss 
miscellaneous  matters  related  to  the  conduct 
of  Committee  activities  and  complete 
discussions  of  topics  that  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
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published  in  the  Federal  Register  on 

September  30, 1993  (58  FR  51118).  In 
accordance  with  these  prcx:edures,  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  electronic  recordings 
will  be  permitted  only  during  the  open 
portions  of  the  meeting,  and  questions  may 
be  asked  only  by  members  of  the  C^ommittee, 
its  consultants,  and  staff.  Persons  desiring  to 
make  dhl  statements  should  notify  the  ACRS 
Executive  Director,  Dr.  John  T.  Laikins,  at 
least  five  days  before  the  meeting  if  possible, 
so  that  appropriate  arrangements  can  be 
made  to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be  adjusted 
by  the  Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons^lanning  to 
attend  should  check  with  the  ACRS 
Executive  Director  if  such  rescheduling 
would  result  in  major  inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  F.L.  92-463  that  it  is 
necessary  to  close  portions  of  this  meeting 
noted  above  to  discuss  information  that 
involves  the  internal  personnel  rules  and 
practices  of  this  advisory  Conmiittee  per  5 
U.S.C  552b(c)(2);  and  to  discuss  information 
the  releaw  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy  per  5  U.S.C  552b(c)(6). 

Further  information  regarding  topics  to  be 
discussed,  whether  the  meeting  has  been 
cancelled  or  rescheduled,  the  Qiairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting  the 
ACRS  Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301-415-7361),  between  7:30 
A.M.  and  4:15  P.M.  EST. 

Dated:  October  18, 1994. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer: 
|FR  Doc.  94-26252  Filed  10-21-94;  8:45  am] 

BIUING  COM  7S90-0t^ 


OFFICE  OF  MANAGEMENT  AND     . 
BUDGET 

Cost  of  Hospital  and  Medical  Care  and 
Treatment  Furnished  by  the  United 
States;  Certain  Rates  Regarding 
Recovery  From  Tortiously  Liable  Third 
Persons 

By  virtue  of  the  authority  vestpd  in 
the  President  by  Section  2(a)  of  P.L.  87- 
693  (76  Stat.  593;  42  U.S.C.  2652),  and 
delegated  to  the  Director  of  the  OfHce  of 
Management  and  Budget  by  Executive 
Order  No.  11541  of  July  1, 1970  (35 
Federal  Register  10737),  the  three  sets  of 
rates  outlined  below  are  hereby 
established.  These  rates  are  for  use  in 
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conr  ection  with  the  recovery,  from 
tortii  lusly  liable  third  persons,  of  the 
cost  }f  hospital  and  medical  care  and 
treat  nent  furnished  by  the  United, States 
(Part  43,  Chapter  I,  Title  28,  Code  of 
Fed€  ral  Regulations)  through  three 
sepa  ate  Federal  agencies.  The  rates 
have  been  established  in  accordance 
with  the  requirements  of  OMB  Circular 
A-2!  ,  requiring  reimbursement  of  the 
full «  ost  of  all  services  provided.  The 
rate*  are  established  as  follows: 

(1  .  Department  of  Defense.  The  FY 
199J  inpatient  rates  are  based  on  the 
cost  )er  DRG,  which  is  the  inpatient  full 
reim  )ursement  rate  per  hospital 
disc  large,  weighted  to  reflect  the 
intei  sity  of  the  principal  diagnosis     ~ 
invo  ved.  The  average  cost  per  Relative 
Weij  hted  Product  (RVVP)  for  large 
urba  1,  other  urban,  rural,  and  overseas 
facil  ties  will  be  published  annually  as 
an  ir  patient  standardized  amount. 

-Tl  e  adjusted  standardized  amounts 
[ASj  i)  per  Relative  Weighted  Product 
(RW  >)  for  use  in  the  Direct  Care  System 
will  )e  comparable  to  procedures 
utili  ;ed  by  Health  Care  financing 
Adm  inistration  (HCFA)  and  the  Civilian 
Health  and  Medical  Program  for  the 
Unifprmed  Services  (CHAMPUS).  These 
;  will  include  all  direct  care 
The  average  cost  per  relative 
ited^product  for  large  urban,  other 
1,  rural  and  overseas  will  be 
Ished  annually  as  an  inpatient 
lardized  amount  and  will  include 
3st  of  inpatient  professional 
ces.  The  DRG  rates  will  apply  to 
jursement  from  all  sources.  A 
relative  weight  for  each  DRG  using  the 
standardized  amount  will  be  the  same 
as  the  DRG  weights  published  annually 
for  nospital  reimbursement  rates  under 
the  Civilian  Health  and  Medical 
Profl-am  for  the  Uniformed  Services 
(CHi  IMPUS)  pursuant  to  32  CFR 
199. 14(a)(1)  which  includes  adjustments 
for  0  Jtliers,  area  wages,  and  indirect 
med  cal  education. 

(2  Department  of  Health  and  Human 
Serv  ces.  The  sum  of  obligation  for  each 
cost  ::enter  providing  medical  service  is 
brol  )n  down  into  amounts  attributable 
to  iit  patient  care  on  the  basis  of  the 
proportion  of  staff  devoted  to  each  cost 
cent  ;r.  Total  inpatient  costs  and 
outf  atient  costs  thus  determined  ar« 
divi  led  by  the  relevant  workload 
sfati  itic  (inpatient  day,  outpatient  visit) 
to  pi  oduce  the  inpatient  and  outpatient 
rate! .  In  calculation  of  the  rates,  thp 
Dep  rtment's  unfunded  retirement 
liabi  lity  cost  and  capital  and  equipment 
dep  eciation  cost  were  incorporated  to 
con  arm  to  requirements  set  forth  in 
OM  I  Circular  A-25.  In  addition,  each 
cost  center's  obligations  include  all 
costi  for  account,  such  as  Medicare  and 


Medicaid  collections  and  Contract 
Health  funds  used  to  support  direct 
program  operation.  Inclusion  of  these 
funds  yields  a  more  accurate  indication 
of  the  cost  of  care  in  HKS  facilities. 

(3)  Department  of  Veterans  Affairs. 
The  actual  costs  and  per  diem  rates  by 
type  of  care  for  the  previous  year  are 
added  to  the  estimated  cost  for 
depreciation  of  buildings  and 
equipment,  administrative  overhead, 
and  Government  employee  retirement 
and  disability  charges.  In  addition,  the 
calculation  of  the  rates  included  two 
new  cost  elements  as  required  by  OMB 
Circular  A-25.  The  new  cost  elements 
were  "Interest  on  capital  for  land, 
buildings  and  equipment  (net  book 
value)"  and  "research".  These 
computed  rates  are  then  adjusted  by  the 
budgeted  percentage  change  to  arrive  at 
the  estimated  rates.      " 

These  rates  represent  the  reasonable 
cost  of  hospital,  nursing  home,  medical, 
surgical,  or  dental  care  and  treatment 
(including  prostheses  and  medical 
appliances)  furnished  or  to  be  furnished 
by  the  United  States  in  Federal 
hospitals,  nursing  homes,  and 
outpatient  clinics  administered  by  the 
Department  of  Defense,  the  Department 
of  Veterans  Affairs  and  the  Department 
of  Health  and  Human  Services. 

For  such  care  and  treatment  furnished 
at  the  expense  of  the  United  States  in  a 
facility  not  operated  by  the  United 
States,  the  rates  shall  be  the  amounts 
expended  for  such  care  and  treatment. 

For  the  Department  of  Defense, 
effective  October  1, 1994  and  thereafter: 

Inpatient,  Outpatient  and  Other  Hr.ifs 
and  Charges 

I.  iNPATiEMT  Rates  ^ 


Full  reim- 
burse- 
ment rate 

(Per  Inpatient  Day) 
A.  Burn  Center 

$3  781 

B.  Surgical  care  Sen/ices  (Cos- 
metic Surgery) 

1  122 

C.  All  Other  Inpatient  Sennces 
(Based  on  Diagnosis  Related 
Groups  (DRG)  Charges). 

7.  FY  1995  Direct  Care  Inpatient 
Reimbursement  Rates 

Adjusted  Standard 


Amount  ttiird 
party 

IMET 

Inter- 
agency 

Full 
cost 

Large  Urban: 
S3,908 

$1,670 
1.954 
2.085 

$3,679 
3,997 
4.744 

$3  908 

Other  Urban: 
$4,267 

4  267 

Rural: 
S5,066 

5,066 
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Amount  third 
party 

IMET 

Ir^ter- 
agency 

Full 
cost 

Overseas: 
S5.089 

2.146 

4.794 

5,089 

2.  0\eniew 

The  FY  1995  inpatient  rales  are  based 
on  the  cost  per  DRG,  which  is  the 
inpatient  full  reimburseirtjit  rate  per 
hospital  discharge,  weighted  to  reflect 
the  intensity  of  the  principal  diagnosis 
involved.  The  average  cost  per  Relati\  e 
Weighted  Product  (RWPj  for  large 
urban,  other  urban,  rural,  and  overseas 
facilities  will  be  published  annually  as 
an  inpatient  standardized  arnount.  (See 
item  1  above).  The  adjusted 
standardized  amounts  (ASA)  per 
Relative  Weighted  Product  (RVVP)  for 
use  in  the  Direct  Care  System  will  be 
comparable  to  procedures  utilized  by 
Health  Care  Financing  Administration 


Code* 


BAA 
SAC 
BAF  . 
BAG 
BAH  . 
BAJ 
BAK  . 
BAM 
BAN  . 
BAO 
BAP  . 
BAQ 
BAR  . 
BAB  . 
BAE  . 
BAI  .. 
BAL  . 


-^... 


BBA 

B3B 

BBC 

BSD 

BBE 

BBF 

BBG 

BGH 

BBI  . 

BBJ 


BCA 
BOB 
BCC 


BDA  .. 
BOB  .. 


(HCFA)  and  the  Civilian  Health  and 
Medical  Program  for  the  Uniformed 
Services  (CHAMPUS).  These  expenses 
will  include  all  direct  care  expenses. 
The  average  cost  per  relative  weighted 
product  for  large  urban,  other  urban, 
rural  and  overseas  will  be  published 
annually  as  an  inpatient  standardized 
arnount  and  will  include  the  cost  pf 
i.npatient  professional  services. 
The  DRG  rates  will  apply  to 
reimbursement  from  all  sources.  A 
relative  weight  for  each  DRG  using  the 
standardized  amount  will  be  the  same 
as  the  DRG  weights  published  annually 
for  hospital  reimbursement  rates  under 
the  Civilian  Health  and  Medical 
Program  for  the  Uniformed  Ser%ices 
(CHAMPUS)  pursuant  to  32  CFR 
199.14(a)(1)  which  includes  adjustments 
for  outliers,  area  wages,  and  indirect ' 
medical  education.  An  example  of  how 
to  arrive  at  DoD  recoverable  costs  using 

11.  Outpatient  Charges  ' 

(MEPRS     Per  Visit] 


DRG  standardized  weights  is  provided 
beiow. 

3.  Example  of  Adjusted  Standardized 
Amounts  Procedures  Performed 

Large  Urban  Area— Example 

a.  The  cost  to  be  recovered  is  DoDs 
cost  for  medical  services  provided  in  a 
large  urban  area.  Billings  will  be  at  the 

'full  cost  rate. 

b.  DRG:  Ner\ous  System  infection 
except  viral  meningitis  Relative  Weight 
of  Procedu.e  1.3427. 

c.  The  DoD  adjusted  standardized 
amount  to  be  recovered  is  $3,908  (i.e.. 
full  ccst  rate  as  sbown  in  the  table). 

d.  DoD  cost  to  be  recovered  is  the 
RWP  factor  (1.8427)  i;.  item  3b,  above, 
times  the  amount  ($3,'^:  J8)  in  item  3c. 
above. 

Cost  to  be  recovered  is  57,201.' 


Clinical  service 


A.  Medical  Care 


Full  reimtHjrse- 
ment  rate 


Interna!  Medicine 

Cardiology  

Endocrinology 

Gastroenterology 

Hematology  

Nephrology  

Neurology  

Oncology  

Pulmonary  Disease  .;., 

Rheumatology  , 

Dermatology  

Infectious  Disease 

Physical  Medicine  

Allergy  

Diabetes  

Hypertension  

Nutrition  


■  •>•  ■■>'-t*sa  mf*  *»»abs«.<i. 


B.  Surgical  Care 


Si  53 

121 

138 

US 

210 

143 

126 

116 

125, 

130 

.91 

98 

120 

49 

54 

56 

35 


General  Surgery 

Cardiovascular/Thoracic  Surgery 

Neurology  „ 

Ophthalmology  

Organ  Transplant  

Otolaryngology ;. 

Plastic  Surgery  ....'. 

Proctology  

Urology 

Pediathc  Su'gery 


141 
169 
195 
112 
268 
126 
160 
114 
158 
64 


C.  Obstetrical  and  Gynecological  (OB-GYN) 


Family  Planning 

Gynecology  

Obstetrics  


105 

106 

99 


0.  Pediatric  Care 


Pediatnc  ... 
Adolescent 


86 
83 


II.  OJtpatient  Charges  ^— Continued 

(MEPRS    Per  Visit) 


Code^ 


5  9 


BDC 


W  III  Baby 


BEA 

SEC 

BED/BLC 

BEE  ..-. , 

BEF 


Oi  hopaedic 

Hi  nd  Surgery 

N(  uromuscularskeletal 
Oi  tx>paedJc  AppliarKe 
Pediatry  


ISS 


F.  r  sychiatric  and/or  Mental  Healthcare 


BFB 

BFC 

BFA/'BFD 

BFE  

BFF  


Pi  ^choiogy .7 

CI  ild  Guidance 

M  ntal  Health „ 

S<  ciai  Work 

Sipstance  Abuse  Rehabilitation 


BGA'BHA 

BHB 

BHC  

BHD  

BHE 

BHP 

BHG  

BHI  


BiA 


BJA 


BKA 


DHB 
DHD 


10<5 


'Note:  Pi-rsuant  to  the  provisions  of  10  U.S.C.  1 
sional  fee.  Tre  Ciitpatient  per  visit  percentages  are  57 

2  The  Medical  Expense  and  Performance  Reporting 
subaccount  w".thirta  furKtianal  category  m  the  DoD  melscal 


Outpatient  Care  (Functional 
Category) 


Medical    Care    (Summary    Ac- 
count). 
Interr«l  Medicine  (Subaccount)  . 


MEPRS 
code 


EA 
BAA 


Clinical  sen/ice 


Full  reimburse- 
ment rate 


55 


E.  Orthopaedic  Care 


140 
78 
55 
93 
77 


104 
84 

114 
86 
87 


G.  Primary  Medical  Care 


fi  mily  Practice 'Pnmary 

Ml  idical  Examination  

0|  tometry 

Ai  diology  Clinic 

Sf  eech  Pathology 

C<  mmunity  Health 

0<  cupational  Health 

\n  Tiediate  Care  Clinic  ... 


96 
91 
64 
54 
82 
75 
76 
125 


H.  Emergency  Medical  Care 


Er  lergency  Care  Clinic 


151 


I.  Flight  Medicine  Clinic 


Fl  jht  Medicine 


132 


J.  Underseas  Medicine  Care 


Ui  derseas  Medicine  Clinic 


90 


K.  Rehabilitative  Services 


Oi  cupational  Therapy 
PI  ysical  Therapy 


61 
38 


L.  Same  Day  Surgery 


Si  me  Day  Surgery 


351 


the  inpatient  Diagnosis  Related  Groups  are  95  percent  hospital  ad  5  percent  pro'es- 
lercent  hospital,  33  percent  ancillary,  and  10  percent  professional. 
>ystem  (MEPRS)  code  is  a  three  digit  code  which  defines  the  summary  account  ar,d  the 
■— '  system.  An  example  of  this  hierarchial  arrangement  is  as  fellows: 


1 1.  Other  Rates  and  Charge 


MEPRS  codes  are  used  to  ensure  that  con- 
sistent financial  and  operating  performance 
data  is  reported  in  the  DoD  military  medical 
system. 


A.  Im  nunizations 

B.  lyperbaric  Services: 
Chi  rges  may  be  prorated 
bas  ;d  on  usage 

1-60  ninutes 

6l-i;  0  minutes 


121- 


80  rninutes 


Full  reimburse- 
ment rate 


Other  Rates  and  Charge- 
Continued 


S19 


169 
338 
506 


181-240  minutes  

C.  Family  Member  Rate, 
(Formerly  MiWary  De- 
pendent Rate)  .„ 


Full  reimburse- 
ment rate 


675 


9.50 


For  the  Department  of  Health  and 
Human  Services,  Indian  Health  Servirp, 
effective  October  1. 1994  and  thereafter: 
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Hospital  Care  Inpatient  Day: 
HHS 


General  Medical  Care  $1,940 

Outpatient  Medical  Treatment: 
Outpatient  Visit 201 

For  the  Department  of  Veterans 
Affairs,  effective  October  1. 1994  and 
thereafter: 

Hospital  Care  Inpatient  Day: 
VA ' 

General  Medical  Care  $849 

Surgical  Care  1,350 

Psychiatric  Care  .^ 411 

Intermediate  Clare 322 

Neurology  752 

Rehabilitation  Medicine  612 

Blind  Rehabilitation 676 

Substance  Abuse   (Alcohol  and 

drug  treatment)  290 

Nursing  Home  Care 244 

Spinal  Cord  Injury  Care 775 

Outpatient    Medical    and    Dental 
Treatment: 

Outpatient  Visit 194 

Emergency     Dental     Outpatient 

Visit  119 

Prescription  filled 21 

For  the  period  beginning  October  1, 
1994,  the  rates  prescribed  herein 
superseded  those  established  by  the 
Director  of  the  Office  of  Management 
and  Budget  on  October  26, 1993  {58  FR 
57638)  and  on  July  29, 1994  (59  FR 
38648). 
Alice  M.  Rivlin, 

Director,  Office  of  Management  and  Budget. 
[FR  Doc.  94-26207  Filed  10-21-94:  8:45  am) 
BtLUNG  CODE  3110-01-M 


OFFICE  O?  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-94] 

Initiation  of  Section  302  Investigation 
Concerning  European  Community 
Banana  Import  Regime  and  Request 
for  Public  Comment 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  initiation  of  an 

investigation  pursuant  to  section  302(a) 

of  the  Trade  Act  of  1974,  as  amended 

(Trade  Act);  request  for  public 

comment. 


summary:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  under  Section  302(a)  of  the 
Trade  Act,  19  U.S.C.  2412(a), 
concerning  the  European  Union's 
practices  vsrith  respect  to  the  importation 
of  bananas.  USTR  invites  public 
comment  concerning  the  matter  under 
investigation. 


DATES:  This  investigation  was  initiated 
on  October  17. 1994.  Written  comments 
from  the  public  are  due  on  or  before 
November  17, 1994. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street 
NW.,  Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Kaska,  Director  for  European 
Services  and  Agriculture.  (202)  395- 
3320;  or  Irving  Williamson.  Deputy 
General  Counsel.  (202)  395-3432. 
SUPPLEMENTARY  INFORMATION:  On 
September  2, 1994  Chiquita  Brands 
International.  Inc.  and  the  Hawaii 
Banana  Industry  Association  filed  a 
petition  pursuant  to  section  302(a)  of 
the  Trade  Act  alleging  that  various 
policies  and  practices  of  the  European 
Union  (EU).  Colombia.  Costa  Rica. 
Nicaragua  and  Venezuela  concerning 
trade  in  bananas  are  dfscriminatory, 
unreasonable  and  burden  or  restrict 
United  States  commerce.  In  particular, 
the  petition  alleges  that  the  following 
acts,  policies  and  practices  are 
discriminatory  and  unreasonable:  (1) 
Council  Regulation  (EEC)  No.  404/93 
and  related  rules  implementing  a 
Community  banana  policy 
discriminating  against  U.S.  banana 
marketing  companies  importing  bananas 
from  Latin  America,  including  a 
restrictive  and  discriminatory  licensing 
scheme  designed  to  transfer  market 
share  to  firms  traditionally  trading 
bananas  from  African,  Caribbean  and 
Pacific  (ACP)  sources  and  ft-om  EU 
overseas  territories  and  dependencies: 
and  (2)  the  March  29. 1994  Framework 
Agreement  on  Bananas  between  the  EU 
and  Colombia,  Costa  Rica,  Nicaragua 
and  Venezuela  (Framework  Agreement). 

Copies  of  the  public  version  of  the 
petition  are  available  for  public 
inspection  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street 
NW.,  Washington.  DC  20506.  An 
appointment  to  review  the  docket 
(D'ocket  No.  301-94)  may  be  made  by 
calling  Brenda  Webb  (202)  395-61RR. 
The  USTR  Reading  Room  is  open  to  the 
public  from  10  a.m..  to  12  noon  and  1 
p.m.  to  4  p.m..  Monday  through  Friday. 

Investigation  and  Consultations 

On  October  17. 1994,  pursuant  to 
section  302(a)  of  the  Trade  Act.  the 
USTR  Initiated  an  investigation  of  the 
EU  practices  referred  to  in  the  petition. 
The  investigation  will  be  conducted  in 
accordance  with  the  regulations  set 
forth  in  15  CFR§  2006. 

On  October  17.  1994,  the  USTR  also 
requested  consultations  with  the 
European  Union,  as  required  by  section 
303(a)  of  the  Trade  Act.  In  preparing  for 


such  consultations,  USTR  will  seek 
information  and  advice  from  the 
petitioner  and  the  appropriate 
committees  established  pursuant  to 
section  135  of  the  Trade  Act,  as 
provided  in  section  303(a)(3)  of  that  Act. 
The  petition  also  requested  initiation 
of  an  investigation  concerning  policies 
and  practices  of  Colombia.  Costa  Rica. 
Nicaragua  and  Venezuela  under  the 
Framework  Agreement.  The  USTR  has 
carefully  reviewed  the  material  supplied 
by  the  petitioners  on  the  Framework 
Agreement.  While  the  Framework 
Agreement  appears  to  provide  for  the 
implementation  of  discriminatory 
measures  by  Colombia.  Costa  Rica, 
Nicaragua  and  Venezuela,  and  the 
implementation  of  such  discriminatory 
measures  would  clearly  warrant 
investigation  under  section  302.  the 
USTR  has  decided  not  to  initiate  an 
investigation  under  section  302  at  this 
time  because  these  measures  have  yet  to 
be  implemented.  The  USTR  has  called 
upon  these  governments  to  withdraw 
from  the  Framework  Agreement  before 
its  implementation,  and  to  seek  reform 
of  the  EU's  banana  policy  in  a  manner 
consistent  with  the  EU's  obligations 
under  the  GATT  and  the  Agreement 
Establishing  the  World  Trade 
Organization.  If  any  of  these 
governments  implement  the  Framework 
Agreement  or  take  alternative  steps  that 
appear  to  be  unreasonable,  unjustifiable 
or  discriminatory  against  U.S. 
companies,  the  Trade  Representative 
will  expeditiously  initiate  an 
investigation  of  the  practices  concerned 
under  section  302(b)  of  the  Trade  Act 
(19  U.S.C.  2412(b)). 

Public  Comment 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  petition  and  any 
other  submissions  to  USTR  in  this 
investigation.  Comments  must  be  filed 
in  accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  must  be  filed  by  November  17. 
1994.  Comments  must  be  in  English  and 
provided  in  twenty  copies  to:  Chairman. 
Section  301  Committee,  Room  223. 
USTR,  600  17th  Street.  NW. 
Washington,  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-94)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  is  CFR  200G.15  must  be  cleady 
marked  "BUSINESS  CONFIDENTI.^L" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
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must  be  accompanied  by  a 

nonconfidential  summary  of  the 

conndential  infonnation.  The 

nonconfidential  summary  shall  be 

placed  in  the  file  that  is  open  to  public 

inspection. 

Irving  WiUiaioMn, 

Chairman,  Section  301  Committee. 

(FR  Doc.  94-26311  Filed  10-21-94;  8:45  amj 

BiLLMQ  CODC  31M-01-M 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Acworth  Road, 
Cobb  County,  GA 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Acworth  Road, 
located  in  Cobb  County,  Georgia,  is 
affected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  this 
property  may  be  mailed  or  faxed  to  the 
RTC  untjl  January  23, 1995. 

ADDRESSES:  Copies  of  detailed    " 
descriptions  of  this  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Dan  Hummer, 
Resolution  Trust  Corporation,  Atlanta 
Field  Office,  245Peachtree  Center 
Avenue,  NE,  Suite  1100,  Atlanta.  GA 
30303.  (404)  230-6594;  Fax  (404)  225- 
5092. 

SUPPLEMENTARY  INFORMATION:  The 
Acworth  Road  property  is  located  along 
Highway  41  and  Acworth  Due  West 
Road  in  Cobb  County,  Georgia.  The  site 
consists  of  approximately  81.65  acres  of 
undeveloped  land  and  about  one-half  of 
the  property  is  wooded  with  the  rest  of 
the  site  cleared  and  planted  with  pine 
trees.  The  Acworth  Road  property  has 
recreational  value  and  is  adjacent  to 
Cobb  County  Regional  Park  which 
includes  Lake  Acworth  and  is  located  to 
the  northwest.  Numerous  public 
recreational  facilities  and  the  Kennesavv 
Mountain  National  Battlefield  Park  are 
located  nearby.  This  property  is  covered 
property  within  the  meaning  of  Section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1Q90,  P.L.  101-591  (12  U.S.C. 
1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  this  property  must  be 
received  on  or  before  January  23, 1995 
by  the  Resolution  Trust  Corporation  al 
the  appropriate  address  above. 
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'  hose  entities  eligible  to  submit 
wr  tten  notices  of  serious  interest  are: 

1 ,  Agencies  or  entities  of  the  Federal 
go\  emment; 

2  Agencies  or  entities  of  State  or  local 
go\  smment;  and 

2  "Qualified  organizations"  pursuant 
to !  jction  1 70(h)(3)  of  the  hitemal 
Reilenue  Code  of  1986  (26  U.S.C. 

17d(h)(3)). 

V  Written  notices  of  serious  interest 
mu  ;t  be  submitted  in  the  following 

fom: 

Nol  ice  of  Serious  Interest 

RE;  Acworth  Road  Property 

Fee  eral  Register  Publication  Date: 
Ocl  aber  24, 1994. 

1  Entity  name.   . 

2!  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
Co<  stal  Barrier  Improvement  Act  of 
19<  0.  P.L  101-591,  section  10(b)(2),  (12 
U.J  .C.  1441ft-3(b)(2)),  including,  for 
qu2  lified  organizations,  a  determination 
lett  !r  from  the  United  States  Internal 
Rev  enue  Service  regarding  the 
org  inization's  status  under  section 
501  :c)(3)  of  the  U.S.  Internal  Revenue 
Co<  e  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
poi  ;ion  of  the  property  (e.g.,  price, 
me  hod  of  financing,  expected  closing 
dat !,  etc.). 

4  Declaration  of  entity  that  it  intends 
to  V  se  the  property  for  wildlife  refuge, 
san  ::tuary,  open  space,  recreational, 
his  orical.  cultural,  or  natural  resource 
cor  servation  purposes  (12  U.S.C. 

144  la-3(b)(4)),  as  provided  in  a  clear 
wri  ten  description  of  the  purpose(s)  to 
wh  ch  the  property  will  be  put  and  the 
loc  ition  and  acreage  of  the  area  covered 
by  I  ach  purpose(s)  including  a 
dec  aration  of  entity  that  it  will  accept 
the  placement,  by  the  RTC,  of  an 
eas  ;ment  or  deed  restriction  on  the 
pro  jerty  consistent  with  its  intended 
cor  servation  use(s)  as  stated  in  its 
not  ce  of  serious  interest. 

5  Authorized  Representative  (Name/ 
Ad  iress/Telephonc/Fax). 

Lis  of  Subjects 

E  avironmental  protection. 

E  ited:  October  19. 1994. 

K  isolution  Tnist  Corporation.  ' 

\Vi   iam  |.  Tricarico, 
Ai^i  ttant  Secretary. 
IFK  Doc.  94-26273  Filed  10-21-94;  8:4.5  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
David  T.  Copenhafer  (202)  942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 

New 

Mutual  Fund  Telephone  Survey:  File 
No.  270-395. 

Mutual  Fund  Mail  Survey:  File  No. 
270-395. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  tlie 
Office  of  Management  and  Budget 
requests  for  approval  to  execute  a 
mutual  fund  telephone  survey  and  a 
mutual  fund  mail  survey. 

The  telephone  survey  will  attempt  to 
assess  the  public's  understanding  of 
mutual  funds  and  other  ftnancial 
matters.  The  results  will  enable  the 
Commission  to  better  understand  the 
level  of  investor  comprehension  of 
mutual  fund  prospectuses  and  financial 
issues.  The  telephone  survey  is  divided 
into  two  parts;  the  first  is  the  pretesting 
of  the  survey  questions  and  the  second 
is  the  execution  of  the  telephone  survey. 

It  is  estimated  that  334  people  will  be 
contracted  during  the  pretesting  portion 
of  the  survey.  Approximately  234 
individuals  will  be  asked  .5  of  a  minute 
of  questions,  the  remaining  100 
participants  will  be  asked  about  lU 
minutes  of  questions.  The  time  involved 
for  those  contacted  will  be  117  minutes 
and  1,000  minutes  respectively.  The 
total  burden  hoivs  for  the  pretesting 
portion  of  the  survey  is  18.61  hours. 

It  is  estimated  that  8,334  people  will 
be  contacted  in  the  second  phase  of  the 
telephone  survey.  Approximately  5,834 
people  will  be  asked  .5  of  a  minute  of 
questions,  the  remaining  2,500  mutual 
fund  share  holders  will  be  asked  10 
minutes  of  questions.  The  time  involved 
for  the  first  group  will  be  2,917  minutes 
and  25,000  minutes  respectively.  The 
total  burden  hours  for  the  second  phase 
of  the  survey  will  be  approximately 
465.28  hours. 

The  total  for  both  portions  of  the 
telephone  survey  is  estimated  to  he 
483.89  burden  hours. 

The  mutual  fund  mail  survey  will 
enable  the  Commission  to  evaluate  how 
knowledgeable  and  comfortable  the 
individii.'ils  are  with  making  i.hoires 


among  mutual  funds  and  other  financial 
investments.  Approximately  1.000 
individuals  will  be  asked  to  answer 
about  10  minutes  of  questions  for  a  total 
of  166.67  burden  hours. 

Direct  general  comments  to  the 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
below.  Direct  any  comments  concerning 
the  accuracy  of  the  estimated  burden 
hours  for  compliance  with  the 
Commission  rules  and  forms  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  450  Fifth 
Street,  N.W.  Washington,  DC.  20549 
and  the  Clearance  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Management  and  Budget. 
Room  3208,  New  Executive  Office 
Building.  Washington.  D.C.  20503.    - 

Dated:  Octoticr  5.  1994. 
Mai^garet  H.  McFarland, 
Depii  ty  Secretary. 

IFR  Doc.  94-26281  Filed  10-21-94;  8:45  am] 
BILUNQ  coos  MKkeMH 


[investment  Company  Act  Release  No. 
20634:811-6678] 

The  Argent  Bioscience  Fund,  Inc.; 
Application 

October  18.  1994. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  The  Argent  Biosciences 
Fund,  Inc. 

REI^VANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
FHJNQ  DATE:  The  application  was  filed 
on  October  3.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  14, 1994.  and  should  be 
accompanied  by  proof  of  ser.'ice  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notifications  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20.549. 


Applicants.  135  East  Bahimore  Street. 
Baltimore.  Marj-land  21202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  942-0584,  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulatiton). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  non-diversified, 
closed-end  management  investment 
company,  organized  as  a  corporation 
under  the  laws  of  the  state  of  Mar>'land. 
Applicant  registered  under  the  Act  by 
filing  a  notification  of  registration  on 
Form  N-8A  on  May  22.  1992.  Applicant 
filed  a  Pegistratiori  statement  under  the 
Securities  Act  of  1933  on  Form  N-2  on 
the  same  dale.  Such  registration 
statement  never  became  effective  under 
the  1933  Act  and  applicant  never  made 
an  initial  offering  of  its  shares.  On 
September  28.  1994,  applicant,  by  letter, 
requested  that  the  Commission 
withdraw  its  registration  statement 
under  the  1933  Act. 

2.  Applicant  never  issued  any 
securities.  Applicant  has  no 
shareholders,  liabilities  or  assets. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding. 

3.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

For  the  SEC.  by  the  Division  of  Investmeut 
Management,  under  delegated  authority, 
Margaret  H.  McFarland. 
Depu  ty  Secretary. 

IFK  Doc.  94-26280  Filed  10-21-94:  8:45  ami 
BILUNC  CODE  MMt-OMK 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Cohu,  Inc.,  Common 
Stock.  $1.00  Par  Value)  File  No.  1-4298 

October  18.  1994. 

Cohu,  Inc.  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

According  to  the  Company,  its  Board 
of  Directors  unanimously  approved  a 


resolution  on  May  3, 1994.  to  withdraw 
the  Company's  Common  Stock  from 
listing  on  the  Amex  and  instead  list 
such  Common  Stock  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotations  National  Market 
System  (NASDAQ/NMS). 

Any  interested  person  may."  on  or 
before  November  8, 1994,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W..  Washington,  D.C.  20349. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  t.he  rules  of  the  Amex 
and  what  terms,  if  any.  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

IFR  Doc.  94-26279  Filed  10-21-94:  8:45  am] 
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[Rel.  No.  IC-20635;  812-«054] 

Great  Hall  Investment  Funds,  Inc.,  el 
al.;  Notice  of  Application 

October  18.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  imder  the  Investment 
Company  Act  of  1940  (the  "Act "). 


APPLICANTS:  Great  Hall  Investment 
Funds.  Inc.:  Insight  Investment 
Management.  Inc.  (the  "Adviser");  and 
Dain  Bosworth  Incorporated  and 
Rauscher  Pierce  Refsnes.  Inc.  (the 
"Distributors")  and  such  other 
registered  open-end  management 
investment  companies  for  which  the 
Adviser,  or  any  person  controlled  by  or 
under  common  control  with  the 
Adviser,  may  serve  as  investment 
adviser,  or  for  which  either  or  both  of 
the  Distributors,  or  any  person 
controlled  by  or  under  common  control 
with  the  Distributors,  may  serve  as 
Distributor  (collectively,  the  "Funds"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  section  6(c)  for  exemptions 
from  sections  2(a)(32).  2(a)(35),  18(f)(1). 
18(g),  18(i).  22(c).  and  22(d)  of  tlie  Act. 
and  rule  22c-l  thereunder. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the  Funds  to 
offer  an  unlimited  number  of  classes  of 
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shares  representing  interests  in  the  same 
portfolio  of  securities,  and  to  assess  and, 
under  certain  circumstances,  waive  a. 
contingent  deferred  sales  charge 
("CDSC"). 

FILING  DATE:  The  application  was  Hied 
on  June  IS,  1994  andamended  on 
October  17, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  14, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
.Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington.  D.C.  20549. 
Applicants,  60  South  Sixth  Street, 
Minneapolis,  Minnesota  55402. 
FOR  FURTHER  INFORMATION  CONTACT; 
Marianne  H.  Khawly,  Law  Clerk,  at 
(202)  942-0562,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(EHvision  of  Investment  Management. 
OfHce  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Fund  is  an  open-end 
diversified  management  investment 
company  and  is  organized  as  a 
Minnesota  corporation.  The  Fund's 
charter  authorizes  the  Fund  to  issue  its 
shares  in  more  than  one  series,  each 
series  representing  a  separate  portfolio 
of  assets  and  liabilities.  The  Adviser 
serves  as  the  investment  adviser  of  each 
series  of  the  Fund.  The  Distributors 
serve  as  the  principal  underwriters  of 
the  Fund's  shares. 

2.  The  Fund  currently  consists  of  five 
series.  Three  series  are  money  market 
series;  Great  Hall  Prime  Money  Market 
Fund,  Great  Hall  U.S.  Money  Market 
Fund,  and  Great  Hall  Tax-Free  Money 
Market  Fund.  The  other  two  series  are 
non-money  market  series:. Great  Hall 
National  Tax-Exempt  Fund  and  Great 
Hall  Minnesota  Insured  Tax-Exempt 
Fund. 
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).  Each  non-money  market  series  of 
th  i  Fund  currently  off'ers  its  shares  at 
nc  t  asset  value  plus  a  front-end  sales 
ch  arge  in  connection  with  investments 
of  up  to  $1  million.  Investments  of  $1 
m  Uion  are  not  subject  to  a  front-end 
SB  es  charge,  but  a  CDSC  is  deducted  in 
cfl  lain  cases  upon  redemption  of  the 
Fi  nds'  shares.^  Each  money  market 
se  nes  currently  offers  its  shares  at  net 
as>et  value  without  the  imposition  of 
an  y  front-end  sales  charge  or  CDSC. 

}.  Applicants  request  an  order 
pi  rsuant  to  section  6(c)  for  exemptions 
frt  ira  sections  2(a)(32),  2(a)(35).  18(f)(1), 
1(  (g),  18(i),  22(c),  and  22(d)  of  the  Act, 
ar  d  rule  22c-l  thereunder  to  permit  the 
Fi  nds  to  issue  and  sell  multiple  classes 
of  shares,  assess  a  CDSC  on  certain 
re  iemptions,  and  waive  the  CDSC  in  • 
ce  rtain  instances. 

5.  The  Funds  initially  propose  to  offer 
u  i  to  four  different  classes  of  shares. 

C  ass  A  shares  will  be  subject  to  a 
c(  nventional  front-end  sales  load, 
e>  cept  that  investments  of  $1  million  or 
m  )re  will  not  be  subject  to  a  front-end 
Sc  es  load  but  will  be  subject  to  a  CDSC. 
C  ass  A  shares  also  will  be  subject  to 
se  rvice  and/or  distribution  fees  at  an 
a^  ^gate  annual  rate  of  up  to  0.30%  of 
aA  erage  daily  net  assets.  The  service  fee 
p(  irtion  may  not  exceed  0.25%  of 
a\  erage  daily  net  assets.  The  plan  of 
d  stribution  will  be  adopted  pursuant  to 
n  le  12b-l  under  the  Act  (a  "rule  12b- 
1  )lan")  and/or.  in  the  case  of  service 
fe  )s  only,  pursuant  to  a  shareholder 
sc  rvice  plan  not  subject  to  rule  12b-l  (a 
":  lon-rule  12b-l  plan'.').^  Existing  shares 
o  the  Funds  will  be  designated  Class  A 
si  ares  upon  implementation  of  the 
m  ultiple  distribution  structure  (the 
"i  nulti-class  system"). 

6.  Class  B  snares  will  not  be  subject 
t<  a  Iront-end  sales  charge  but  will  be 
si  bject  to  a  CDSC  which  will  decline 

o  er  time.  Applicants  expect  the  CDSC 
t<  range  from  4%  on  redemptions  made 
d  iring  the  first  two  years  following 
p  irchase  to  1%  on  redemptions  made 
d  iring  the  sixth  year  following 
p  irchase.  Class  B  shares  will  be  subject 
t(  a  service  fee  at  an  annual  rate  of  up 
t<  0.25%,  and  a  distribution  fee  at  an 
81  inual  rate  of  up  to  0.75%,  of  average 
d  illy  net  assets.  Class  B  shares  will 


'  See  Investment  Company  Act  Release  Nos. 

1*461  (May  6. 1993^  (notice)  and  19512  (June  4. 

r  93)  (order).  This  order  will  be  superseded  by  the 

oi  der  requested  hereby  as  to  each  Fund  that 

ir  iplemenls  a  multi-class  structure. 
-^  R;jle  I2b-l  plans  and  non-rule  I2b-l  plans  are 
reinafter  referred  to  generically  as  a  "plan"  or 

'■  ilai'.s.""Applicants  currently  anticipate  that  all 
arelioliier  servicing  fees  will  be  imposed  under 
le  12b-l  plans.  Nevertheless,  applicants  may 

ii  ipose  a  shareholder  servicing  fee  pursuant  to  a 

n  in-rule  I2b-1  plan  in  accordance  with  condition 
I  briow. 


automatically  convert  into  Class  A 
shares  after  a  specified  period  of  time. 

7.  Class  C  shares  will  not  be  subject 
to  a  front-end  sales  charge  but  will  be 
subject  to  a  CDSC  of  up  to  1%  on 
redemptions  made  during  the  first  two 
years  following  purchase.  Class  C  shares 
will  be  subject  to  a  service  fee  at  an 
annual  rate  of  up  to  0.25%.  and  a 
distribution  fee  at  an  annual  rate  of  up 
to  0.75%,  of  average  daily  net  assets. 
Class  C  shares  will  not  be  convertible 
into  any  other  class  of  shares. 

8.  Investors  meeting  minimum 
investment  and/or  other  eligibility 
requirements  established  by  applicants 
will  be  eligible  to  purchase  certain 
exclusive  shares  ("Class  Y  shares"). 
Class  Y  shares  will  not  be  subject  to  a 
front-end  Sales  load  or  a  CDSC.  They 
will  be  subject  to  a  plan  initially 
providing  for  combined  service  and/or 
distribution  fees  of  up  to  0.25%  per 
annum  of  average  daily  net  assets.^ 

9.  Each  money  market  series  of  a 
Fund  may  offer  shares  in  two  or  more 
classes  without  a  front-end  sales  charge 
or  CDSC  and  with  variations  among 
classes  only  in  service  fees  and  or 
distribution  fees  (if  any)  and  certain 
other  class-specific  expenses,  as 
discussed  below.  The  Funds  also  may 
establish  one  or  more  additional  classes 
to  be  sold  with  different  sales  load, 
service,  and  distribution  fee  structures, 
as  described  below. 

10.  The  net  asset  value  of  all 
outstanding  shares  of  all  classes  will  be 
computed  on  the  following  basis.  For 
daily-dividend  money  market  funds,  net 
investment  income  and  fund-level 
expenses  will  be  allocated  daily  based 
upon  the  relative  value  of  net  assets  of 
all  dividend-eligible  ("settled")  shares 
of  each  class  at  the  begirming  of  the  day, 
after  the  net  assets  of  each  such  class  are 
adjusted  Tor  the  prior  day's  capital  share 
activity.  For  all  other  funds,  income  and 
fund  level  expenses  wijj  be  allocated  to 
each  class  based  on  the  relative  value  of 
the  net  assets  of  all  shares  in  each  class 
at  the  beginning  of  the  day,  after  the  net 
assets  of  each  such  class  are  adjusted  for 
the  prior  business  day's  capital  share 
activity.  For  all  funds,  realized  and 
unrealized  gains  and  losses  will  be 
allocated  to  each  class  based  on  the 
relative  percentage  of  net  assets  at  the 
beginning  of  the  day,  after  such  net 
assets  are  adjusted  for  the  prior  business 
day's  capital  share  activity  of  each  class 


'Applicants  intend  that  upon  the  initial  public 
offering  of  Class  Y  shares  of  a  Fimd.  shareholders 
of  any  existing  classes  of  such  Fund  w,4o  would 
qualify  for  investment  in  Class  Y  shares  would  havi 
such  e.xisting  clas,ses  automatically  convert  into 
Class  Y  shares  on  the  basis  of  the  relatU'o  net  asset 
values  of  such  classes  of  shares  at  the  lime  of 


ronvprsion. 


of  shares.  Class-specific  expenses  will 
be  calculated  and  charged  to  the 
appropriate  class. 

11.  The  Funds  will  not  impose  front- 
end  sales  charges,  CDSCs.  servit»  fees 
(or  any  combination  thereof)  in  excess 
of  amounts  permitted  by  Article  III. 
Section  26  of  the  rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"). 

12.  Any  CDSC  imposed  by  a  class  of 
shares  will  be  based  on  the  lesser  of  the 
aggregate  net  asset  value  of  the  shares 
being  redeemed  either  at  the  time  of 
purchase  or  redemption.  No  CDSC  will 
be  imposed  on  shares  acquired  through 
reinvestment  of  income  dividends  or 
capital  gains  distributions.  Upon  any 
request  for  redemption  of  Class  A,  Class 
B,  or  Class  C  shares,  it  will  be  assumed 
that  shares  subject  to  no  CDSC  will  be 
redeemed  first  in  the  order  purchased. 
If  a  shareholder  owns  Class  A,  Class  B. 
and  Class  C  shares,  then,  absent  a 
shareholder  choice  to  the  contrary.  Class 
C  shares  not  subject  to  a  CDSC  will  be 
redeemed  in  full  prior  to  any 
redemption  of  Class  A  or  Class  B  shares 
not  subject  to  a  CDSC,  and  thereafter 
Class  B  shares  not  subject  to  a  CDSC 
will  be  redeemed  in  full  prior  to  any 
redemption  of  Class  A  shares  not  subject 
to  a  CDSC.  It  is  expected  that  the  CDSC 
schedule  of  the  Funds  will  vary 
depending  in  part  on  the  front-end  sales 
load  (if  any)  applicable  to  the  shares  and 
the  comp)ensation  paid  to  a  dealer  for 
selling  shares  of  the  Fund.  Any 
variation  in  the  CDSC  schedules  will  he 
set  forth  in  the  applicable  prospectus. 
No  CDSC  will  be  imposed  pursuant  to 
the  requested  order  on  shares  issued 
prior  to  the  date  of  the  order. 

13.  Applicants  request  relief  to  permit 
each  Fund  to  waive  or  reduce  the  CDSC 
in  certain  circumstances.  Any  waiver  or 
reduction  will  comply  with  the 
conditions  in  paragraphs  (a)  through  (d) 
or  rule  22d-l  imder  the  Act. 

14.  Applicants  intend  to  provide  a 
one  time  credit  for  any  CDSC  paid  upon 
redemption,  the  proceeds  of  which  are 
reinvested  in  the  same  class  of  shares  of 
a  Fund  within  90  days  of  redemption. 
The  Distributor  will  provide  this  credit 
from  its  own  assets. 

15.  Class  B  shares  of  a  Fund  held  for 
a  specified  number  of  years  will 
automatically  convert  to  Class  A  shares 
of  such  Fund  at  the  relative  net  asset 
values  of  each  of  the  clas-ses.  For 
purposes  of  calculating  the  holding 
period.  Class  B  shares  will  be  deemed 
to  have  been  issued  on  the  sooner  of:  (a) 
the  date  on  which  the  issuance  of  Class 
B  shares  occurred;  or  (b)  for  Class  B 
shares  obtained  through  an  exchange,  or 
a  series  of  exchanges,  the  date  on  which 
the  issuance  of  the  original  Class  B 


shares  occurred.  Class  B  shares  in  a 
shareholder's  Fund  account  that  were 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  Class  B  shares  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Class  B  shares 
in  the  shareholder's  Fund  account 
(other  than  those  held  in  the  sub- 
account) convert  to  Class  A  shares,  a  pro 
rata  portion  of  the  Class  B  shares  then 
in  the  sub-account  will  alsa convert  to 
Class  A  shares.  The  portion  will  be 
determined  by  the  ratio  that  the 
shareholder's  Class  B  shares  converting 
to  Class  A  shares  bears  to  the 
shareholder's  total  Class  B  shares  not 
acquired  through  dividends  and 
distributions.  The  automatic  conversion 
feature  will  be  subject  to  the  continuing 
availability  of  a  ruling  from  the  Internal 
Revenue  Service  (or  an  expert's  opinion) 
that  the  conversion  will  not  constitute  a 
taxable  event  under  the  Code. 

16.  Applicants  anticipate  that  a  given 
class  of  shares  will  be  exchangeable 
only  for  shares  of  the  corresponding 
class  of  other  Funds.  Applicants  will 
comply  with  rule  lla-3  as  to  all 
exchanges. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
exempting  them  from  the  provisions  of 
sections  18(f)(1),  18(g).  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  various  classes  of 
shares  representing  interests  in  the  same 
Fund  might  be  deemed:  (a)  to  result  in 

a  "senior  security"  within  the  meaning 
of  section  18(g);  (b)  prohibited  by 
section  18(f)(1);  and  (c)  to  violate  the 
equal  voting  provisions  of  section  18(i). 

2.  Applicants  believe  that  the 
proposed  multi-class  arrangement  will 
better  enable  the  Funds  to  meet  the 
competitive  demands  of  today's 
financial  services  industry.  Under  the 
multi-class  arrangement,  an  investor 
will  be  able  to  choose  the  method  of 
purchasing  shares  that  is  most  beneficial 
given  the  amount  of  his  or  her  purchase, 
the  lengLh  of  time  the  investor  expects 
to  hold  his  or  her  shares,  and  other 
relevant  circumstances.  The  proposed 
arrangement  would  permit  the  Funds  to 
facilitate  both  the  distribution  of  their 
securities  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unnecessary  investment  risks. 

3.  The  proposed  allocation  of 
expenses  and  voting  rights  relating  to 
any  rule  I2l>-1  plans  and/or  non-rule 
12b-l  plans  in  the  manner  described  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders.  In 
addition,  such  arrangements  should  not 


give  rise  to  any  conflicts  of  interest 
because  the  rights  arid  privileges  of  each 
class  of  shares  are  substantially 
identical. 

4.  Applicants  believe  that  the 
proposed  multi-class  arrangement  does 
not  present  the  concerns  that  section  18 
of  the  Act  was  designed  to  address.  The 
multi-class  arrangement  will  not 
increase  the  speculative  character  of  the 
shares  of  the  Fund.  The  multi-class 
arrangement  does  not  involve 
borrowing,  nor  will  it  affect  the  Funds' 
existing  aftets  or  reserves,  and  does  not 
involve  a  complex  capital  structure. 
Nothing  in  the  multi-class  arrangement 
suggest  that  it  will  facilitate  control  by 
holders  of  any  class  of  shares. 

5.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act.  and  rule  22c-l 
thereunder,  to  assess  and.  under  f:ertain 
circumstances,  waive  a  CDSC  o;. 
redemptions  of  shares.  Applicants 
submit  that  the  requested  exemption  to 
permit  the  Funds  to  implement  the 
proposed  CDSCs  is  appropriate  in  the 
public  interest,  consistent  with  the 
protection  of  investors,  and  consistent 
with  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  Act.  The 
proposed  CDSC  arrangements  will 
provide  shareholders  with  the  option  of 
having  their  full  payment  invested  for 
them  at  the  time  of  their  purchase  of 
shares  of  the  Funds  with  no  deduction 
of  an  initial  sales  charge. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  The  designation  of 
each  class  of  shares  of  the  Fund;  (b) 
expenses  assessed  to  a  class  as  a  result 
of  one  or  more  plans  providing  for  a 
service  and/or  distribution  fee  (as  set 
forth  above);  (c)  different  expenses 
which  the  Board  of  Directors  of  a  Fund 
may  in  the  future  determine  to  allocate 
to  a  specific  class  ("class-specific 
expenses"),  which  will  be  limited  to:  (i) 
Transfer  agency  fees  as  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class;  (ii)  printing  and  postage 
expenses  related  to  preparing  and 
distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxies  to  current  shareholders;  (iii) 
Blue  Sky  registration  fees  incurred  by  a 
class  of  shares;  (iv)  SEC  registration  fees 
incurred  by  a  class  of  shares;  (v)  the 
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expenses  of  administrative  personnel 
and  services  as  required  to  support  the 
shareholders  of  a  specific  class;  (vi) 
litigation  or  other  legal  expenses 
relating  solely  to  one  class  of  shares; 
and  (vii)  directors'  fees  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  (d)  voting  rights  on  matters 
exclusively  affecting  one  class  of  shares 
[e.g.,  the  adoption,  amendment,  or 

.  termination  of  a  rule  12b-l  plan  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l)  except  as  provided 
in  condition  15  below;  (e)  the  different 
exchange  privileges  of  the  various 
classes  of  shares;-and  (f)  the  different 
conversion  features  of  the  various 
classes  of  shares.  Any  additional 
incremental  expenses  not  specifically 
identified  above  that  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  until  approved 

.by  the  SKC  pursuant  to  an  amended 
order. 

2.  The  directors  of  each  of  the  Funds, 
including  a  majority  of  the  indepetident 
directors,  shall  have  approved  the 
multi-class  system,  prior  to  the 
implementation  thereof  by  a  particular 
Fund.  The  minutes  of  the  meetings  of 
the  directors  of  each  of  the  Funds 
regarding  the  deliberations  of  the 
directors  with  respect  to  the  approvals 
necessary  to  implement  the  Variable 
Pricing  System  will  reflect  in  detail  the 
reasons  for  determining  that  the 
proposed  multi-class  system  is  in  the' 
best  interest  of  the  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
class-specific  expenses,  if  any,  that  will 
be  allocated  to  a  particular  class  of  a 
Fund  and  any  subsequent  ch^ges 
thereto  will  be  reviewed  and  approved 
by  a  vote  of  the  directors  of  the  affected 
Fund,  including  a  majority  of  the 
independent  directors.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  a  Fund  to  meet  class-specific 
expenses  shall  provide  to  the  directors, 
and  the  directors  shall  review,  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purpose 
for  which  the  expenditures  were  made. 

4.  On  an  ongoing  basis,  the  directors 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  directors, 
including  a  majority  of  the  independent 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  the  Distributors  will  be 
responsible  for  reporting  any  potential 
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01  existing  conflicts  to  the  directors.  If 
a  :onflict  arises,  the  Adviser  and  the 
D  stributors  at  their  own  cost  will 
re  Tiedy  such  conflict  up  to  and 
in  eluding  establishing  a  new  registered 
m  moment  investment  company. 

5.  Tne  directors  of  the  Funds  will 
re  :eive  quarterly  and  annual  statements 
cc  nceming  distribution  and  shareholder 
se  rvicing  expenditures  complying  with 
pi  ragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
m  ly  be  amended  from  time  to  time.  In 
th  3  statements,  only  expenditures 
pi  operly  attributable  to  the  sale  or 
se  rvicing  of  a  particular  class  of  shares 
w  11  be  used  to  justify  any  distribution 
01  servicing  fee  charged  to  that  class. 
Ej  penditures  not  related  to  the  sale  or 
se  rvicing  of  a  particular  class  will  not  be 
pi  esented  to  the  directors  to  justify  any 
fe  i  attributable  to  that  class.  The 
sti  itements,  including  the  allocations 
uion  which  they  are  based,  will  be 
su  iject  to  the  review  and  approval  of 
th  i  independent  directors  in  the 
e>  ercise  of  their  fiduciary  duties. 

5.  Dividends  paid  by  a  Fund  with 
re  ipect  to  each  class  of  shares,  to  the 
e>  ent  any  dividends  are  paid,  will  be 
ca  culated  in  the  same  manner,  at  the 
sa  Tie  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  fee 
pj  yments  made  under  the  plans  relating 
to  a  particular  class  will  be  borne 
e>  clusively  by  each  such  class  and 
e>  cept  that  any  class-specific  expenses 
w  11  be  borne  by  the  applicable  class  of 
sh  ares. 

7.  The  methodology  and  procedures 
fc  -  calculating  the  net  asset  value  and 
d  kridends/distributions  of  the  various 
classes  and  the  proper  allocation  of 
in  some  and  expenses  among  the  classes 
ht  s  been  reviewed  by  the  hidependent 
El  aminer.  The  Independent  Examiner 
hi  s  rendered  a  report,  which  has  been 
pjovided  to  the  staff  of  the  SEC,  stating 
th  It  such  methodology  and  procedures 
ai  i  adequate  to  ensure  that  such 
ca  tculations  and  allocations  will  be 
m  ide  in  an  appropriate  manner.  On  an 
oi  going  basis,  the  Independent 
El  aminer,  or  an  appropriate  substitute 
In  dependent  Examiner,  will  monitor  the 
m  inner  in  which  the  calculations  and 
al  ocations  are  being  made  and,  based 
u  on  such  review,  will  render  at  least 
ai  nually  a  report  to  the  Funds  that  the 
a  Iculations  and  allocations  are  being 
m  ide  properly.  The  reports  of  the 
In  dependent  Examiner  shall  be  filed  as 
pi  rt  of  the  periodic  reports  filed  with 
tl  B  SEC  pursuant  to  sections  30(a)  and 
31  (b)(1)  of  the  Act.  The  work  papers  of 
th  B  Independent  Examiners  with  respect 
to  such  reports,  following  request  by  the 
Fi  inds  which  the  Funds  agree  to  make, 
w  II  be  available  for  inspection  by  the 
S  ;C  staff  upon  the  written  request  for 


such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  SEC,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Independent 
Examiner  is  a  "report  on  policies  and 
procedures  placed  in  operation"  and  the 
ongoing  reports  will  be  "reports  on 
policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  as  defined  and  described 
in  SAS  No.  70  of  the  AICPA,  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends/distributions  among  the 
various  classes  of  shares  and  the  proper 
allocation  of  income  and  expenses 
among  such  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Independent  Examiner  in  its 
initial  report  referred  to  in  condition  7 
above  and  will  be  concurred  with  by  the 
Independent  Examiner,  or  appropriate 
substitute  Independent  Examiner,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
7  above.  Applicants  agree  to  take 
immediate  corrective  action  if  the 
Independent  Examiner,  or  appropriate 
substitute  Independent  Examiner,  does 
not  so  concur  in  the  ongoing  reports. 

9.  The  prospectuses  of  the  Funds  will 
include  a  statement  to  the  efliect  that  a 
salespierson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  levels  of  compensation 
for  selling  one  particular  class  of  shares 
over  another  in  a  Fund. 

10.  Applicants  will  adopt  compliance 
standards  as  to  when  shares  of  a 
particular  class  may  appropriately  be 
sold  to  particular  investors  and  will 
require  all  persons  selling  shares  of  the 
Funds  to  agree  to  conform  to  these 
standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  the  Funds  with  respect  to 
the  multi-class  system  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  directors. 

12.  Each  Fund  prospectus  (regardless 
of  whether  all  classes  of  shares  of  such 
Fund  are  offered  through  such 
prospectus)  will  disclose  the  respective 
expenses,  performance  data. 


distribution  arrangements,  services, 
fees,  front-end  sales  charge,  CDSC, 
exchange  privileges,  and  conversion 
features  applicable  to  each  class  of 
shares.  The  shareholder  reports  of  each 
Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  each  class  of  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Funds  per  share  data  and  ratios, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  disclose  the  expenses  and/or 
performance  data  applicable  to  all 
classes.  The  information  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  listing  of  the 
Funds'  net  asset  values  and  public 
offering  prices  will  separately  present 
each  class  of  shares. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Funds  may  make  pursuant  to  rule 
12b-l  distribution  plans  or  shareholder 
services  plans  in  reliance  on  the 
exemptive  order. 

14.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  ("Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
NASD's  rules  of  Fair  Practice),  if  any. 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

15.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Class  shares 
unless  the  Purchase  Class  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  directors  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 


exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  class"),  identical 
in  all  material  respects  to  the  Target 
Class  as  it  is  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  Target 
Class  shares.  If  deemed  advisable  by  the 
directors  to  implen-;ent  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  ("New  Purchase  Class"), 
identical  to  existing  Purchase  Class 
shares  in  all  materia!  respects  except 
that  New  Purchase  Class  shares  jAill 
convert  into  New  Target  Class  shares: 
New  Target  Class  or  New  Purchase  Class 
may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  any  manner  that  the 
directors  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4.  any 
additional  cost  associated  with  the 
creation,  exchange^ or  conversion  of 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  Adviser  and 
the  Distributors.  Purchase  Class  shares 
sold  after  the  implementation  of  the 
proposal  may  convert  into  Target  Class 
shares  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

16.  Any  non-rule  12b-l  plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in 
paragraphs  (b)  through  (f)  of  rule  12b- 
1  as  if  the  expenditures  made 
thereunder  were  subject  to  rule  12b-l. 
except  that  shareholders  need  not  enjoy 
the  voting  rights  specified  in  rule  12b- 
1. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act.  Investment  Company  Act 
Release  No.  16169  (Nov.  2. 1988).  as 
currently  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary: 
jFR  Doc.  94-26277  Filed  10-21-94:  8:45  ami 
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[Investment  Company  Act  Release  No. 

20629:811-2970] 

Investors  Cash  Reserve  Fund,  Inc. 

October  17. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Investors  Cash  Reser\e  Fund. 
Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  September  28.  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  tire  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  14.  1994  and  should  be 
accompanied  by  proof  of  ser\ice  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wTiting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  N\V..  Washington.  DC  20549. 
Applicant,  c/o  Iris  R.  Clay,  Investors 
Cash  Reserve  Fund.  Inc..  5847  San 
Felipe.  Suite  4100.  Houston,  TX  77057. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher.  Law  Clerk,  at  (202) 
942-0573.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  Maryland  corporation. 
On  November  29. 1979,  applicant  filed 
a  notice  of  registration  pursuant  to 
section  8(a)  of  the  Act  on  Form  N-8A. 
and  a  registration  statement  on  Form  N- 
1  to  register  its  shares.  The  registration 
statement  became  effective  on  March  1 3 
1980.  and  the  initial  public  offering 
commenced  on  the  same  day. 

2.  On  February  14. 1994.  applicant's 
board  of  directors  adopted  a  Purchase 
Agreement  and  Plan  of  Complete 
Liquidation  (the  "Plan").  The  Plan 
provided  that  applicant  would  transfer 
all  of  its  assets  and  liabilities  to 
Capstone  Government  Income  Fund 
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("GIF")  portfolio  of  Capstone  Fixed 
Income  Series,  Inc.,  in  exchange  for 
shares  of  GIF.  Applicant  and  GIF  may  be 
deemed  to  be  affiliated  persons  of  each 
other  by  reason  of  having  a  common 
investment  adviser,  common  directors, 
and  common  officers.  In  order  to 
comply  with  rule  17a-6,  which  governs 
mergers  of  certain  affiliated  investment 
companies,  applicant's  directors 
determined  that  the  reorganization  was 
in  the  best  interests  of  applicant  and 
applicant's  shareholders  and  that  the 
interests  of  existing  shareholders  would 
not  be  diluted  as  a  result.* 

3.  A  prospectus  and  proxy  statement 
were  filed  with  the  SEC  on  or  about 
March  1, 1994  and  distributed  to 
applicant's  shareholders  on  or  about 
April  4, 1994.  Applicant's  shareholders 
approved  the  Plan  at  a  meeting  held  on 
May  31, 1994. 

4.  On  June  6, 1994,  the  reorganization 
was  consummated.  Applicant 
transferred  all  of  its  assets  and  liabilities 
to  GIF  in  exchange  for  shares  of  GIF 
having  a  net  asset  value  equal  to  the 
value  of  the  assets  less  the  liabilities 
transferred  by  applicant  The  exchanges 
were  made  at  net  asset  value  determined 
as  of  the  close  of  business  on  June  6, 
1994.  Following  the  exchange,  applicant 
liquidated  and  distributed  its  shares  of 
GW  to  its  shareholders  pro  rata  in 
accordance  with  their  respective 
interests  in  applicant. 

5.  The  expenses  applicable  to  the 
reorganization,  consisting  of  accounting, 
printing,  administrative  and  certain 
legal  expenses,  are  estimated  to  be 
approximately  $13,000.  Each  of 
applicant,  its  investment  adviser,  and 
Capstone  Fixed  Income  Series,  Inc,  on 
behalf  of  GIF,  paid  its  own  expenses 
related  to  the  reorganization. 
Applicant's  share  of  the  expenses  were 
approximately  $10,000. 

6.  At  the  time  of  filing  the  application, 
applicant  had  no  assets,  outstanding 
debts  or  liabilities,  and  applicant 
represents  that  it  will  not  acquire  or 
invest  assets  in  securities.  Applicant  has 
no  shareholders  and  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 


~    1  or  the  Commission,  by  the  Divisioa  of 
In\testTnent  Management,  pursuant  to 
delegated  authority. 
Ml  rgaret  H.  McFarland, 
De  juty  Secretary. 

|F1   Doc.  94-26220  Filed  10-21-94;  8:45  ami 
BIL  JNG  CODE  WIO-OI-M 


'  Although  purchases  and  sales  between  affiliated 
persons  generally  are  prohibited  by  section  17(a)  of 
the  Act,  rule  17«-«  provides  an  exemption  for 
certain  purcbasw  and  sales  among  investment' 
companies  that  are  affiliated  persons  of  each  other 
solely  by  reason  of  having  a  common  investment 
adviser,  common  directors,  and/or  common 
ofHcer*. 


[Ri  I  No.  IC-2063;  FHe  fto.  812-9158] 
Ui  bonwide  Variabid  Account-7,  et  aL 

C)c;oberl7. 1994. 

AG  ENCY:  Securities  and  Exchange 

Cc  mmission  ("SEC"  or  the 

"C  ommission"). 

AC  nON:  Notice  of  application  for 

ex  jmption  under  the  Investment 

Ctinpany  Act  of  1940  (the  "1940  Act"). 


AP  PUCANTS:  Nationwide  Life  Insurance 
Q  mpany  ("Nationwide"),  Nationwide 
Vj  riable  Account-7  (the  "Account")  and 
Fi  ielity  Investments  Institutional 
Services  Company,  Inc.  ("Fidelity"). 
RS-EVANT  1940  ACT  SECTIONS:  Order 

re  luested  under  Section  6(c)  of  the  1940 
A(  t  for  exemptions  firom  Sections 
2€  (a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
Sm  MMARY  OF  APPUCATION:  Applicants 
se  ik  an  order  permitting  them  to  deduct 
a  I  laily  charge  from  the  assets  of  the 
Ai  icount  for  mortality  and  expense  risks 
in  connection  with  the  offering  of 
ce  rtain  variable  annuity  contracts. 
Fll  JNG  DATE:  The  application  was  filed 
01  August  10. 1994. 

HI  AMNG  OR  NOTIFICATION  OF  HEARING:  An 
01  der  granting  the  application  will  be 
is  lued  unless  the  Commission  orders  a 
h(  aring.  Interested  persons  may  request 
a  tearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
A  )plicants  widi  a  copy  of  the  request, 
p(  rsonally  or  by  mail.  Hearing  requests 
m  ast  be  received  by  the  Commission  by 
5;  30  p.m.  on  November  14, 1994  and 
si  ould  be  accompanied  by  proof  of 
sorvice  on  Applicants  in  the  form  of  an 
aj  fidavit  or,  for  lawyers,  by  certificate  of 
s(  rvice.  Hearing  requests  should  state 
til  e  nature  of  the  interest,  the  reason  for 
tt:  e  request  and  the  issues  contested. 
Pi  irsons  may  request  notification  of  the 
d  ite  of  a  hearing  by  writing  to  the 
Si  K;retary  of  the  SEC 
A  (DRESSES:  Secretary,  SEC.  450  Fifth 
S  reet  NW.,  Washin^on,  DC  20549. 
A  jplicants:  Steven  Savini,  McCutchan, 
D  lien,  Rath  &  Dietrich,  One  Nationwide 
P  aza.  Columbus,  Ohio  43216. 
Fi  >R  FURT>1ER  INFORMATION  CONTACT: 
E  irbara  J.  Whisler,  Senior  Attorney  at 
C  02)  942-0670,  Office  of  Insurance 
P  oducts,  Division  of  Investment 
N  anagement. 

S  IPPLEMENTARY  INFORMATION:  Following 
ii  a  summary  of  the  appHcation,  the 


complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants*  Representations 

1.  Nationwide  is  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
Ohio.  The  Actxiunt  was  established 
under  Ohio  law  on  July  22, 1994  and  is 
registered  as  a  unit  investment  trust 
with  the  Commission  (file  Nos.  33- 
82174  and  33-82190).  Applicants 
incorporate  by  reference  the  registration 
statementis  for  the  Account  filed  on 
Forms  N-4  with  the  Commission.  The 
Account  will  fund  two  types  of 
contracts:  individual  flexible  purchase 
payment  deferred  variable  annuity 
contracts  (the  "Flexible  Premium 
Contracts");  and,  modified  single 
premium  deferred  variable  annuity 
contracts  (the  "Single  Premium 
Contracts",  together,  with  the  Flexible 
Premium  Contracts,  the  "Contracts"). 

2.  Fidelity  serves  as  the  general 
distributor  for  the  Contracts. 

3.  The  Contracts  are  sold  to 
individuals  either  as  nonqualified 
contracts  or  as  individual  retirement 
annuities  which  may  qualify  for  special 
tax  treatment  under  the  provisions  of 
Section  408(b)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code"). 
The  Flexible  Premium  Contracts  may 
also  be  sold  as  qualified  contracts  (to 
qualified  plans  on  behalf  of  qualified 
plan  participants)  which  may  qualify  for 
special  federal  tax  treatment  under  the 
provisions  of  Section  401  of  the  Code  or 
as  Section  403(b)  tax  sheltered 
annuities.  Purchase  payments  may  be 
allocated  by  the  Contract  owner  to  one 
or  more  subaccounts  of  the  Account. 
Each  subaccount  of  the  Account  will 
invest  at  net  asset  value  in  shares  of 
corresponding  mutual  funds  registered 
under  the  1940  Act.  For  Flexible 
Premium  Contracts  the  initial  purchase 
payment  must  be  at  least  $1,500  and 
subsequent  paymoits  may  be  made  in 
any  amount  of  $10  or  more.  For 
Individual  Premium  Contracts  the 
initial  purchase  payment  must  be  at 
least  315,000  with  additional  payments, 
if  any,  of  at  least  $5,000.  Additional 
purchase  payments  under  Individual 
Premium  Contracts  are  not  permitted  for 
Contracts  purchased  in  New  York.  Prior 
to  the  annuity  commencement  date,  a 
Contract  owner  may  elect  any  of  three 
annuity  payment  options. 

4.  Upon  withdrawal  of  part  or  all  of 
the  Contract  value,  a  contingent 
deferred  sales  charge  (the  "Sales 
Charge")  may  be  imposed  by 
Nationwide.  The  Sales  Charge  is 
calculated  by  multiplying  the  applicable 
percentage  by  the  amount  withdrawal 
and  is  deducted  from  the  amount 


withdrawn  rather  than  from  the  contract 
value  remaining  after  withdrawal.  The 
Sales  Charge  will  be  applied  as  follows: 
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5.  After  the  first  Contract  year,  owners 
of  Flexible  Premium  Contracts  may 
withdraw  an  amount,  free  of  Sales 
Charge,  equal  to  10%  of  the  sum  of  all 
purchase  payments  made  to  the 
Contract  at  the  time  of  withdrawal  less 
any  purchase  payments  previously 
withdrawn  that  were  subject  to  a  Sales 
Charge.  This  privilege  is  noncumulative. 
Withdrawals  from  individual  retirement 
annuities  made  to  satisfy  minimum 
distribution  rules,  as  required  under  the 
Code,  are  not  subject  to  a  Sales  Charge. 
Additionally,  certain  withdrawals  not 
subject  to  a  Sales^Charge  may  be  made 
from  Flexible  Premium  Contracts  issued 
as  403(b)  tax  sheltered  annuities  or  as 
qualified  contracts  under  Section  401  of 
the  Code.  No  Sales  Charge  will  apply 
when  withdrawals  are  made  because  a 
qualified  plan  participant  or  403(b)  tax 
sheltered  annuity  Contract  owner  dies, 
experiences  financial  hardship,  becomes 
disabled,  attains  age  59Vz  and  has 
participated  in  the  Contract  for  a 
minimum  of  fifteen  years,  or  annuitizes 
after  two  years  in  the  Contract. 

6.  Owners  of  Individual  Premium 
Contracts  may  withdraw  an  amount, 
free  of  Sales  Charge,  equal  to  10%  of  the 
sum  of  all  purchase  payments  made  to 
the  Contract  at  the  time  of  withdrawal 
less  any  purchase  payments  previously 
withdrawn  that  were  subject  to  a  Sales 
Charge.  This  privilege  is  noncumulative. 
Additionally,  if  the  owner  of  the 
Contract  withdraws  amounts  pursuant 
to  a  systematic  withdrawal  program 
under  the  Contract,  the  owner  annually 
may  withdraw,  free  of  Sales  Charge,  an 
amount  up  to  the  greater  of:  (a)  10%  of 
the  sum  of  all  purchase  payments  made 
to  the  Contract  at  the  time  of 
withdrawal,  less  any  purchase  payments 
w.ithdrawTi;  or  (b)  a  specified  percentage 
of  the  Contract  value  based  upon  the 
Contract  owner's  age  as  set  forth  in  the 
application. 

7.  An  annual  Contract  maintenance 
charge  of  $30  is  deducted  from  the  value 
of  the  Contract  with  respect  to  Flexible 
Premium  Contracts.  If  the  Contract  is  a 


qualified  contract  or  a  403(b)  tax 
sheltered  annuity,  the  charge  will  be 
either  $12  or  $0  depending,  according  to 
Applicants,  upon  certain  factors  and 
objective  standards  which  will  be 
determined  on  a  nondiscriminatory 
basis  by  Nationwide.  Additionally,  an 
administration  charge  equal  on  an 
annual  basis  to  0.05%  of  the  daily  net 
asset  value  of  the  Account  is  deducted 
from  the  Contract  value.  This 
administration  charge  is  deducted 
during  both  the  accumulation  and  the 
annuity  phases  of  the  Contract. 

8.  There  is  no  Contract  maintenance 
charge  deducted  from  the  value  of  the 
Individual  Premium  Contracts.  An 
administration  charge  equal  on  an 
annual  basis  to  0.15%  of  the  daily  net 
asset  value  of  the  Accoimt  is  deducted 
from  the  Contract  value  during  both  the 
accumulation  and  the  annuity  phases  of 
the  Contract.  Nationwide  estimates  that 
the  annual  administration  charge  of 
0.05%  for  the  Flexible  Premium 
Contracts  (even  when  this  charge  is 
added  to  the  $30  annual  Contract 
maintenance  charge)  and  the  aimual 
administration  charge  of  0.15%  for  the 
Individual  Premium  Contracts  will  yield 
an  amount  considerably  less  than  the 
current  and  projected  hiture 
administrative  costs  of  Nationwide. 
Applicants  state  that  Nationwide  will 
rely  on  Rule  26a-l  under  the  1940  Act 
in  deducting  both  administration 
charges  for  the  Contracts  and  the 
Contract  maintenance  charges  for  the 
Contracts  and  the  Contract  maintenance 
charge  associated  only  with  the  Flexible 
Premium  Contracts.  Additionally, 
Applicants  represent  that  the  annual 
Contract  maintenance  charge  and  the 
administration  charges  will  never 
increase.  Applicants  further  state  that 
Nationwide  will  monitor  the  proceeds 
of  the  charges  to  ensure  that  the  charges 
do  not  exceed  expenses. 

9.  Nationwide  will  impose  a  daily 
charge  equal  to  an  annual  effective  rate 
of  1.25%  of  the  value  of  the  net  assets 
of  the  Account  to  compensate 
Nationwide  for  assuming  certain 
mortality  and  expense  risks  in 
connection  with  the  Contracts. 
Approximately  .80%  of  the  1.25% 
charge  is  attributable  to  mortality  risk, 
and  approximately  .45%  is  attributable 
to  expense  risk.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  actual  costs  and  assumed  risks. 
Nationwide  will  bear  the  loss. 
Conversely,  if  the  charge  exceeds  costs, 
the  excess  will  be  profit  to  Nationwide. 
If  Nationwide  realizes  a  profit  from  the 
charge,  the  profit  will  become  part  of 
Nationwide's  general  account  and  may 
.be  used  in  Nationwide's  discretion. 


10.  Applicants  state  that  the  mortality 
risk  borne  by  Nationwide  consists  of:  (a) 
The  guarantee  to  make  monthly 
payments  for  the  lifetime  of  the 
annuitant  regardless  of  how  long  that 
annuitant  may  live;  and  (b)  the 
guaranteed  minimum  death  benefit  risk. 
Applicants  state  that  the  guaranteed 
minimum  death  benefit  risk  assumed  by 
Nationwide  in  connection  with  the 
Flexible  Premium  Contracts  consists  of 
Nationwide's  promise  to  return,  at  a       , 
minimum,  the  Contract  owner's 
purchase  payments  upon  the  death  of    ** 
the  designated  annuitant  prior  to  the 
annuity  commencement  date.  This 
promise  is  applicable  even  where  the 
investment  experience  in  the  Account 
has  eroded  the  purchase  payments  made 
by  the  Contract  owner.  Where  the 
annuitant  dies  after  his  or  her  75th 
birthday,  the  death  benefit  is  limited  to 
the  value  of  the  Contract. 

11.  Applicants  state  that  the 
guaranteed  minimum  death  benefit  risk 
assumed  by  Nationwide  in  connection 
with  the  Individual  Premium  Contracts 
consists  of  Nationwide's  promise  to  pay 
a  death  benefit  equal  to  the  greatest  of: 
(a)  The  sum  of  all  purchase  pajTnents 
made  to  the  Contract  less  any  purchase 
payments  withdrawn;  (b)  the  value  of 
the  Contract;  or.  (c)  the  value  of  the 
Contract  as  of  the  most  recent  five  year 
Contract  anniversar\',  less  any  amounts 
withdrawn  since  that  most  recent 
anniversary,  even  where  the  investment 
experience  in  the  Account  has  eroded 
the  Contract  owner's  principal 
investment.  Where  the  annuitant  dies 
after  his  or  her  86th  birthday,  the  death 
benefit  is  limited  to  th.e  Contract  value. 

12.  Applicants  state  that  the  expense 
risk  assumed  by  Nationwide  is  the 
guarantee  that  the  Contract  maintenance 
charge  and  the  administration  rflarges 
will  never  increase  regardless  of  actual 
expenses  incurred  by  Nationwide. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  1940  Act.  grant  the  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  in  connection  with 
Apjilicants'  assessment  of  the  daily 
charge  for  mortalitv  and  expense  risks. 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act.  in  pertinent  part,  prohibit  a 
registered  unit  investment  trust  and  any 
depositor  thereof  or  underwriter 
therefor  from  selling  periodic  payment 
plan  certificates  unle«s  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
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underwriter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  tbe 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

2.  Applicants  assert  that  the  charge  for 
mortality  and  expense  risks  is 
reasonable  in  relation  tathe  risks 
assumed  by  Nationwide  under  the 
Contracts. 

3.  Applicants  represent  that  the 
charge  of  1.25%  for  the  mortality  and 
expense  risks  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products. 
Applicants  state  that  this  representation 
is  based  upon  the  analysis  by 
Nationwide  of  publicly  available 
information  relative  to  other  insurance 
companies  of  similar  size  and  risk 
ratings  offering  similar  products. 
Applicants  represent  that  Nationwide 
will  maintain  a  memorandum,  available 
to  the  Commission  upon  request,  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 
Nationwide  also  maintains  a  supporting 
actuarial  memorandum,  available  to  the 
Commission  upon  request, 
demonstrating  the  reasonableness  of  the 
mortality  and  expense  risk  charge  given 
the  risks  assumed  under  the  Contracts. 

4.  Applicants  represent  that 
Nationwide  has  concluded  that  there  is 
a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangement  will  benefit  the  Account 
and  the  Contract  owners.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  "will  be  maintained 
by  Nationwide  and  will  be  made 
available  to  the  Commission  upon 
request.  • 

5.  Applicants  represent  that  the 
Account  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  the  company's  board 
of  directors,  a  majority  of  whom  are  not 
interested  persons  of  such  company 
within  the  meaning  of  the  1940  Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
.  are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1 940  Act. 


Inv 
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F(  r  the  Commission,  by  the  Division  of 
/( stment  Management,  pursuant  to 
dele  jated  authority. 
Mai  ;aret  H.  McFarland, 
T  ity  Secretary. 
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[Re   No.  IC-20631;  File  No.  812-^38] 
Nat  onwide  Variable Account-6, Mat 

Oct(bcrl7, 1994. 

AGE  '<iCY:  Securities  and  Exchange 

CoE  mission  ("SEC"  or  the 

"Cc  [amission"). 

ACT  ON:  Notice  of  application  for 

exe  nption  under  the  hivestnient 

Cor  ipany  Act  of  1940  (the  "1940  Act"). 


appCicantS:  Nationwide  Life  Insurance 
Company  ("Nationwide"),  Nationwide 
Var  able  Account-6  (the  "Account")  and 
Fin  incial  Horizons  Securities 
Cor  joration  ("Financial  Horizons"). 
REL  -VANT  W40  ACT  SECTK3NS:  Order 
reqi  lested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(i  )(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUI  MARY  OF  APPLICATION:  Applicants 
see   an  order  permitting  them  to  deduct 
a  d(  ily  charge  from  the  assets  of  the 
Ace  ount  for  mortality  and  expense  risks 
in  c  annection  with  the  offering  of 
cerl  lin  variable  annuity  contracts. 
FlLlI  [Q  DATE:  The  application  was  filed 
on  Augusts,  1994. 

HEA  =)ING  OR  NOTIFICATION  OF  HEARING:  An 
ord  jr  granting  the  application  will  be 
issi  ed  unless  the  Commission  orders  a 
hea  ing.  Interested  persons  may  request 
a  h(  aring  on  this  application  by  writing 
to  I  le  Secretary  of  the  SEC  and  serving 
Ap  ilicants  w\\h  a  copy  of  the  request, 
per  onally  or  by  mail.  Hearing  requests 
mu  t  be  received  by  the  Commission  by 
5:31 1  p.m.  on  November  14, 1994  and 
sho  J  Id  be  accompanied  by  proof  of 
Her  ice  on  Applicants  in  the  form  of  an 
affi  lavit  or,  for  lawyers,  by  certificate  of 
ser  ice.  Hearing  requests  should  stale 
the  nature  of  the  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Per  ons  may  request  notification  of  the 
dat  i  of  a  hearing  by  writing  to  the 
Sec  etary  of  tlie  SEC. 
AOC  RESSES:  Secretary,  SEC,  450  Fifth" 
Str  et  NW.,  Washington,  DC  20549. 
Ap  ilicants:  Steven  Saviui,  McCulchan, 
Dn  en.  Rath  &  Dietrich,  One  Nationwide 
Pla  :a,  Columbus,  Ohio  43216. 
FOf!  FURTHER  INFORMATION  CONTACT: 
Bar  )ara  J.  Whisler,  Senior  Attorney  at 
(20  ;)  942-0670,  Office  of  hisurance 
Pro  lucts.  Division  of  Investment 
Ma  lagement. 

SUF  PLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application,  the 


complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  Nationwide  is  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
Ohio.  The  Account  was  established 
under  Ohio  law  on  February  2, 1994  and 
is  registered  as  a  unit  investment  trust 
with  the  Commission  (File  No.  33- 
82370).  Applicants  incorporate  by 
reference  the  registration  statement  for 
the  Account  filed  on  Form  N-4  with  the 
Commission.  The  Account  will  fund 
individual  deferred  variable  annuity 
contracts  (the  "Contracts")  issued  by 
Nationwide. 

2.  Financial  Horizons  serves  as  the 
general  distributor  for  the  Contracts. 
Financial  Horizons  is  registered  with 
the  Commission  as  a  broker-dealer. 
Applicants  represent  that  Fmancial 
Horizons  is  a  member  in  good  standing 
of  the  National  Association  of  Securities 
Dealers. 

3.  The  Contracts  are  sold  either  as 
nonqualified  contracts  or  as  individual 
retirement  annuities  which  may  qualify 
for  special  tax  treatment  under  the 
provisions  of  Section  408(b)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code").  The  Contracts 
may  also  be  sold  as  qualified  contracts 
(to  qualified  plans  on  behalf  of  qualified 
plan  participants)  which  may  qualify  for 
special  federal  tax  treatment  under  the 
provisions  of  Section  401  of  the  Code. 
Purchase  payments  may  be  allocated  by 
the  Contract  owner  to  one  or  more 
subaccounts  of  the  Account.  Each 
subaccount  of  the  Account  will  invest  ol 
net  asset  value  in  shares  of  the 
corresponding  mutual  fund  which  is 
registered  under  the  1940  Act.  Prior  to 
the  annuity  commencement  date,  a 
Contract  owner  may  elect  any  of  three 
annuity  payment  options. 

4.  Upon  withdrawal  of  part  or  all  of 
the  Contract  value,  a  contingent 
deferred  sales  charge  (the  "Sales 
Charge")  may  be  imposed  by 
Nationwide.  The  Sales  Charge  is 
calculated  by  multiplying  the  applicable 
percentage  by  the  amount  withdrawn 
and  is  deducted  from  the  amount 
withdrawn  rather  than  from  the 
Contract  value  remaining  after 
writhdrawal.  The  Sales  Charge  will  be 
applied  as  follows: 
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5.  After  the  first  Contract  year,  the 
owner  of  a  Contract  may  withdraw  an 
amount,  free  of  Sales  Charge,  equal  to 
10%  of  the  siun  of  all  purchase 
payments  made  to  the  Contract  at  the 
time  of  withdrawal  less  any  purchase 
payments  previously  withdrawn  that 
were  subject  to  a  Sales  Charge.  This 
privilege  is  noncumulative. 

6.  An  annual  Contract  maintenance 
charge  of  $30  is  deducted  from  the  value 
of  the  Contract.  Additionally,  an 
administration  charge  equal  on  an 
annual  basis  to  0.05%  of  the  daily  net 
asset  value  of  the  Account  is  deducted 
from  the  Contract  value.  This 
administration  charge  is  deducted 
during  both  the  accumulation  and  the 
annuity  phases  of  the  Contract. 
Nationwide  estimates  that  the  0.05% 
charge  for  expenses  will  yield  an 
amount  considerably  less  than  the 
current  and  projected  future 
administrative  costs  of  Nationwide, 
even  when  this  charge  is  added  to  the 
$30  annual  Contract  maintenance 
charge.  Applicants  state  that 
Nationwide  will  rely  on  Rule  26a-l 
under  the  1940  Act  in  deducting  both 
charges.  Additionally,  Applicants 
represent  that  neither  the  annual 
Contract  maintenance  charge  nor  the 
administration  charge  will  ever 
increase.  Applicants  further  state  that 
Nationwide  will  monitor  the  proceeds 
of  the  charges  to  ensure  that  the  charges 
do  not  exceed  expenses. 

7.  Nationwide  will  impose  a  daily 
charge  equal  to  an  annual  effective  rate 
of  1.25%  of  the  value  of  the  net  assets 
of  the  Account  to  compensate 
Nationwide  for  assuming  certain 
mortality  and  expense  risks  in 
connection  with  the  Contracts. 
Approximately  .80%  of  the  1.25% 
charge  is  attributable  to  mortality  risk, 
and  approximately  .45%  is  attributable 
to  expense  risk.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  actual  costs  and  assumed  risks. 
Nationwide  will  bear  the  loss. 
Conversely,  if  the  charge  exceeds  costs, 
the  excess  will  be  profit  to  Nationwide. 
If  Nationwide  realizes  a  profit  from  the 
charge,  the  profit  will  become  part  of 
Nationwide's  general  account  and  may 
be  used  in  the  discretion  of  Nationwide. 

8.  Applicants  state  that  the  mortality 
risk  borne  by  Nationwide  consists  of:  (a) 
The  risk  of  guaranteeing  to  make 


monthly  payments  for  the  lifetime  of  the 
annuitant  regardless  of  how  long  that 
annuitant  may  live;  and  (b)  the  risk  of 
promising  to  pay  a  death  benefit  upon 
the  death  of  the  designated  annuitant 
prior  to  the  annuity  commencement 
date  even  where  the  investment 
experience  in  the  Account  has  eroded 
the  purchase  payments  made  by  the 
Contract  owner.  Applicants  state  that 
the  expense  risk  assumed  by 
Nationwide  is  the  guarantee  that  the 
Contract  maintenance  chaise  and  the 
administration  charge  will  never 
increase  regardless  of  actual  expenses 
incurred  by  Nationwide.  * 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  1940  Act.  grant  the  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  in  coimection  with 
Applicants'  assessment  of  the  daily 
charge  for  mortality  and  expense  risks. 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act,  in  pertinent  part,  prohibit  a 
registered  unit  investment  trust  and  any 
depositor  thereof  or  underwriter 
therefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

2.  Applicants  assert  that  the  charge  for 
mortality  and  expense  risks  is 
reasonable  in  relation  to  the  risks 
assumed  by  Nationwide  under  the 
Contracts. 

3.  Applicants  represent  that  the 
charge  of  1.25%  for  the  mortality  and 
expense  risks  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products. 
Applicants  state  that  this  representation 
is  based  upon  the  analysis  by 
Nationwide  of  publicly  available 
information  relative  to  other  insurance 
companies  of  similar  size  and  risk 
ratings  offering  similar  products. 
Applicants  represent  that  Nationwide 
will  maintain  a  memorandum,  available 
to  the  Commission  upon  request,  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 
Nationwide  also  maintains  a  supporting 
actuarial  memorandum,  available  to  the 
Commission  upon  request, 
demonstrating  the  reasonableness  of  the 


mortality  and  expense  risk  charge  given 
the  risks  asssumed  under  the  Contracts 

4.  Applicants  represent  that 
Nationwide  has  concluded  that  there  is 
a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangement  will  benefit  the  Account 
and  the  Contract  owners.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Nationwide  and  will  be  made 
available  to  the  Commission  upon 
request. 

5.  Applicants  represent  that  the 
Account  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  imder  Rule  12l>- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  the  company's  board 
of  directors,  a  majority  of  whom  are  not 
interested  persons  of  such  company 
within  the  meaning  of  the  1940  Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  94-26219  Filed  10-21-94:  8:45  am] 

BILUNO  CODE  S01ft-01-M 

[Rel.  No.  IC-20636;  International  Series 
Release  No.  733;  812-9210] 

Stadshypotek  AB;  Notice  of 
Application 

October  19. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Stadshypotek  AB. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  6(c)  for  an  exemption 
from  all  provisions  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant  is  a 
wholly-owned  subsidiary  of 
Konungariket  Sveriges 
stadshypotekskassa  (also  known  as  the 
Urban  Mortgage  Bank  of  the  Kingdom  of 
Sweden)  ("UMB").  Applicant  seeks  an 
exemption  under  section  6(c)  from  all 
provisions  of  the  Act.  UMB  was 
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established  by  the  Swedish  government 
to  finance  the  acquisition  and 
development  of  residential  and 
commercial  properties  in  Sweden 
through  mortgage  lending.  UMB  is  being 
converted  into  a  private  sector  limited 
liability  company.  Applicant  is  the 
corporation  through  which  this 
privatization  will  be  accomplished.  As 
part  of  the  privatization,  applicant 
intends  to  oHer  and  sell  a  tranche  of  its 
common  shares  ("Shares")  in  the  United 
States  under  rule  144A  under  the 
Securities  Act  of  1933.  In  addition, 
applicant  may  offer  and  sell  other  debt 
and  equity  securities  in  the  United 
States  in  the  future. 

FIUNQ  DATES:  The  application  was  filed 
on  September  7, 1994.  Applicant  has 
agreed  to  flie  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
incorporated  herein. 
HEARINQ  OR  NOTIFICATIOM  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  Uie  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  7. 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
bearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Stadshypotek  AB,  c/o  John  Paul  Ketels, 
Rogers  k  Wells,  607  Fourteenth  Street, 
N.W.,  Washington,  D.C.  20005. 
FOR  FURTHER  (NFORMATION  CONTACT: 
Marc  Duffy,  Senior  Attorney.  (202)  942- 
0565.  or  C.  David  Messman,  Branch 
Chief,  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation) . 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  theSEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  In  1909,  UMB  was  established 
under  a  special  act  of  the  Swedish 
Parliament  to  finance  the  acquisition 
and  development  of  residential  and 
commercial  properties  in  Sweden 
through  mortgage  lending.  Before 
December  31. 1992,  the  mortgage 
business  now  conducted  by  applicant 
was  conducted  by  (a)  UMB,  which  was 


sponsible  for  fiwding  operations,  and 
20  regional  urban  mortgage  soci^ies, 

dch  were  responsible  for  lending 

derations.  On  January  1, 1993.  the 

}rtgage  societies  merged  with  UMB. 
and  UMB  emerged  as  a  holding 
company  owning  all  of  the  assets 
pi  eviously  owned  by  the  mortgage 
s<  cieties. 

2.  Li  1992,  the  Swedish  Parliament 
a(  opted  legislation  providing  for  the 
c(  aversion  of  UMB's  business  into  a 
pi  ivate  sector  limited  liability  company. 
A  i  part  of  the  privatization,  on  January 
1, 1993.  UMB  contributed  all  6f  its 
as  sets  to  applicant  in  exchange  for  all  of 
a]  plicant's  capital  stock  and 
ir  tercompany  debt  obligations. 
A  )plicant  has  since  been  responsible  for 
thie  operations  of  UMB. 

!3.  Applicant  is  incorporated  as  a 
cdedit  market  company  was  limited 
liability  in  Sweden.  As  of  December  31, 
1193,  applicant's  consolidated  total 
equity  was  approximately  11.28  billion 
Stsedish  Kronor  ("SEK")  , 
(approximately  .U.S.  $1.5  billion). 

j4.  Applicant  is  subject  to  an  extensive 
rsulatory  regime  in  Sweden  pursuant 
tc  the  Swedish  Act  on  Credit  Market 
C  »mpanies.  The  Swedish  Financial 
S'  ipervisory  Authority  ("SFSA")  is 
n  sponsible  in  Sweden  Sor  regulating 
a  iplicant.  Applicant  does  not  make  any 
1(  ans  outside  of  Sweden. 

5.  Applicant,  in  addition  to  its 
p:  incipal  business  of  extending 

n  ortgage  loans,  issues  retail  market 
bi  tnds.  Retail  market  bonds  are  debt 
s(  curities  issued  in  small 
d  tnominations  with  maturities  of 
Vi  irious  lengths  including  90  days,  two 
yi  lars,  and  five  years,  which  are  used  as 
a  means  of  competitively  raising 
ii  termediate  term  funds.  Retail  market 
b  >nds  constitute  a  general  obligation  of 
a  )plicant  that  ranks  pari  passu  with 
0  her  general  obligations  of  applicant. 
T  \e  redemption  price  prior  to  maturity 
is  established  each  day  in  relation  to  the 
n  ajor  public  bonds  of  applicant. 
A  pplicant  publishes  on  a  daily  basis  the 
p  ice  at  which  it  will  buy  or  sell  retail 
n  arket  bonds  of  a  particular  maturity. 
/  s  of  December  31, 1993,  applicant  had 
h  sued  approximately  11  billion  SEK 
a  igregate  face  amount  of  retail  market 
b  )nds,which  constituted  approximately 
3  6%  of  applicant's  short-  and  long-term 
s  curities  outstanding. 

6.  On  August  31,  1994,  UMB,  as 

a  )pl!cant's  sole  shareholder,  approved  a 
f  an  to  privatize  applicant.  To  effect  the 
f  ivatization,  37,500,000  of  applicant's 
£  2ries  A  shares  will  be  offered  to  the 
f  Libltc.  Rights  to  subscribe  for  the  shares 
V  ill  be-allocated  to  qualifying 
fc  jfrowers,  qualifying  employees  of 
a  iplicant,  and  UMB.  If  all  rights  are 


taken  up,  a  total  of  75,000,000  shares 
will  be  owned  by  the  investing  public 
and  42.500,000  by  UMB.  UMB's  interest 
in  applicant  will  consist  of  10,000,000 
Series  A  shares  and  all  of  the  32,500,000 
Series  B  shares.  Although  Series  A  and 
Series  B  shares  have  identical  voting 
rights.  Series  B  shares  will  receive  a 
dividend  that  is  SEK  3.6  per  share  less 
than  Series  A  shares.  Series  B  shares 
will  convert  into  Series  A  shares  in 
1999. 

7.  In  addition,  international 
institutional  investors  will  be  offered 
Class  A  shares  of  applicant,  certain  of 
which  applicant  wishes  to  sell  to  U.S. 
"qualified  institutional  buyers"  under 
rule  144A  under  the  Securities  Act  of 
1933  (the  "Offer").  Afterwards,  UMB 
will  own  approximately  36%  of  the 
outstanding  equity  securities  of 
applicant.  In  addition,  applicant  may 
offer  and  sell  additional  d^  and/or 
equity  securities  in  the  United  States  in 
the  future. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(3)  of  the  Act  defines  an 
investment  company  to  include  any 
issuer  engaged  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  that  oums 
or  proposes  to  acquire  investment 
securities  having  a  value  exceeding  40% 
of  the  issuer's  total  assets,  exclusive  of 
Government  securities  and  cash  items 
on  an  unconsolidated  basis.  Because  all 
of  tbe  monies  borrowed  by  applicant 
fi-om  time  to  time  are  loaned  to  its 
customers,  all  ot  substantially  all  of 
applicant's  assets  will  consist  of 
promissory  notes  and  other  obligations 
of  customers  to  repay  such  loans.  Such 
obligations  could  be  deemed  to  be 
investment  securities  within  the 
meaning  of  section  3(a)(3).  As  a  result, 
applicant  may  be  deemed  to  be  an 
investment  company. 

2.  Rule  3a-6  exempts  foreign  banks 
from  the  definition  of  investment 
company  for  all  purposes  under  the  Act. 
A  foreign  bank  is  defined  to  include  a 
banking  institution  engaged 
substantially  in  "commercial  banking 
activity."  which,  in  tuni,  is  defined  to 
include  "accepting  demand  and  other 
types  of  deposits."  While  applicant 
issues  retail  market  bonds,  it  does  not 
technically  "accept  demand  and  other 
types  of  deposits."  and  therefore  may 
not  be  able  to  rely  on  rule  3a-6. 

3.  Appficant  believes  that  it  is 
functionally  equivalent  to  a  foreign  bank 
because  it  issues  financial  products 
similar  to  those  issued  by  banks,  and  it 
is  subject  to  an  extensive  alternative 
regulatory  scheme.  Applicant  argues 
that  its  customers  view  retail  market 
bonds  like  demand  deposits  or 


certificates  of  deposit  ofiiared  by  banks. 
Applicant  has  issued  approximately 
20%  of  the  outstanding  retail  market 
bonds  in  Sweden;  the  other  80%  of 
retail  market  bonds  are  issued  by 
commercial  banks  and  the  National  Debt 
Office.  Applicant  believes  that  retail 
market  bonds  are  a  unique  savings 
product  for  the  Swedish  market  Uiat 
would  not  be  of  interest  outside  of 
Sweden.  Applicant  has  no  intention  of 
offering  retail  market  bonds  in  the 
United  States  now  or  in  the  future. 
Applicant,  however,  may  consider 
issuing  bonds  in  accordance  with 
market  practice  and  custom  in  the 
United  States.  Any  such  issuance  of 
bonds  would  be  registered  under  the 
Securities  Act  of  1933  or  made  pursuant 
to  an  available  exemption  from 
registration. 

4.  Applicant  is  subject  to  extensive 
regulation  by  the  SFSA,  the  entity  that 
also  regulates  banks  in  Sweden.  As  with 
Swedish  banks,  applicant  is  subject  to 
continuous  filing  requirements  of 
financial  and  other  information  with  the 
SFSA,  and  to  SFSA  spot  inspections. 
The  scope  of  applicant's  business 
activities  cannot  be  materially  altered 
without  the  approval  of  the  SFSA. 
Moreover,  applicant  is  subject  to  the 
same  capital  adequacy  requirements  as 
Swedish  banks. 

5.  Sections  3(c)(5)(C)  of  the  Act 
excepts  from  the  definition  of 
investment  company  any  person  who  is 
not  engaged  in  the  business  of  issuing 
redeemaUe  securities  and  who  is 
engaged  primarily  in  purchasing  or 
otherwise  acquiring  mortgages  and  other 
liens  on  and  interests  in  real  estate. 
Applicant  states  that  it  is  engaged 
primarily  in  piu-chasing  or  otherwise 
acquiring  mortgages  since  90%  of  its 
assets  consist  of  mortgage  loans  secured 
exclusively  by  real  estate.  Applicant, 
however,  may  not  be  able  to  rely  on  the 
exception  provided  by  section  3(c)(5)(C) 
because  the  retail  market  bonds  it  has 
issued  could  be  deemed  to  be 
redeemable  seciuities.* 

6.  Applicant  does  not  believe  that  the 
issuance  of  retail  market  bonds  raises 
the  concerns  that  led  Congress  to  restrict 
section  3(c)(5)(C)  to  companies  that  do 
not  issue  redeemable  securities.  In 
extending  the  regulatory  provisicms  of 
the  Act  to  mortgage  entities  otherwise 
covered  by  section  3(cM5)(C)  that  issue 
redeemable  securities.  Congress  sought 
to  apply  such  provisions  to  "those 
companies  which  purport  to  model 


*  A  radeemobie  Mcnrlty  U  clsfined  in  aection 
2(a)(32)  88  any  Mcurity,  oUmt  than  sbort-t«nn 
paper,  under  tha  tanna  of  which  tha  bolder  upon 
presentation  to  the  iaauar  is  entitled  to  receive 
approximately  his  prDportlonale  share  of  the  issuers 
cuireat  net  assets,  or  the  cash  equivalent  theraol 


themselves  after  open-end  companies  by 
issuing  a  security  redeemable  at  the 
option  of  the  holder."  ^  Unlike  investors 
who  invest  in  open-end  investment 
companies  reljdng  on  a  pool  of  assets  for 
their  return,  investors  in  retail  maii^et 
bonds  are  investing  in  short  and 
intermediate  fixed-term  deposit 
instruments  most  typically  sold  by 
banks.  Applicant  is  not  marketing  a 
return  on  interests  in  mortgage  loans. 
Furthermore,  unlike  the  holder  of  a 
redeemable  security,  the  holder  of  a 
retail  market  bond  may  redeem  it  at  a 
market  price  at  the  time  of  redemption 
and  not  for  his  or  her  "proportionate 
share  of  the  net  assets."  Applicant  is  not 
in  the  business  of  issuing  retail  market 
bonds  other  than  as  a  way  of 
competitively  raising  intermediate  tenn 
funds  to  support  its  principal  business 
of  making  mortgage  loans.  Based  on  tbe 
structure  and  organization  of  applicant, 
and  the  nature  and  characteristics  of  the 
retail  market  bonds,  applicant  states  that 
there  is  no  need  to  be  concerned  with 
investors  being  confused  that  applicant 
is  a  vehicle  for  investing  in  mortgage 
pools. 

7.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act  or  any  rule  theretmder  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  die  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

8.  Applicant  was  created  by  the 
Government  of  Sweden  to  provide 
efficient  mortgage  financing  for  private 
households  as  well  as  property 
companies  and  municipalities. 
Applicant  is  limited  and  controlled  in 
many  respects  as  to  the  financings  it  can 
undertake  and  loans  that  it  can  make  by 
a  strict  regime  of  regulation 
implemented  by  the  Government  of 
Sweden.  Applicant  asserts  that  its 
operations  do  not  lend  themselves  to  the 
abuses  against  which  the  Act  is 
directed.  Consequently,  applicant 
believes  that  the  standards  for  relief 
under  section  6(c)  are  satisfied. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegatsd  authority. 
Margaret  H.  MdFariaad, 
Deputy  Secretary. 

[FR  Doc.  94-26278  Filed  10-21-94;  8:45  am) 
BHJJNQ  COM  «l»4t-M 
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SMALL  BUSINESS  ADWNI&IHATIOM 

Reporting  and  RecofxHwping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  tor  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  propo^  reporting  and 
recordkeeping  requiiemeDts  to  OMB  fior 
review  and  approval,  and  to  pubUsh  a 
notice  in  the  Federal  Scgisler  notifying 
the  public  that  the  agraicy  has  made 
such  a  submissioiL 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Qearance  Officer  Submit 
comments  to  the  Agency  Qeaiance 
Officer  and  the  ONffi  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer 

Cleo  Verbillis,  Small  Business 
Administration,  409  3rd  Street. 
S.W.,  5th  Floor,  Washington,  D.C. 
20416.  Telephone:  (202)  205-6629 

OMB  Reviewer: 

Donald  Arbuckle,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
New  Executive  Office  Building, 
Washington,  D.C.  20503 

Title:  Certified  Development  Company 

Annual  Report  Guide 
Form  No.:  SB  A  Form  1253. 1253  A 
Frequency:  Annual 
Description  of  Respondents:  Certified 

Development  Companies 
Annual  Responses:  300 
Annual  Burden:  10.800 

Title:  Use  of  Proceedfr— Section  504 
Form  No.:  SBA  Form  1429 
Frequency:  On  occasion 
Description  of  Re^randents:  Certified 

Development  Companies 
Annual  Responses:  2.000 
Annual  Burden:  1.000 

Dated:  October  14, 1994. 
aeoVeriHlUs. 

Acting  Deputy  Director,  O^ce  of 
A<bninistrative  Services. 
|FR  Doc  94-26271  Filed  10-21-94;  8:45  am) 
BNJJNO  COOE  MS-CI-M 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 
[PubHcNotte«2089] 

Assistance  To  Support  UN  Voiuntary 
Fund  for  Victims  of  Torture; 
Determination 

Pursuant  to  Section  451  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (22 
U.S.C.  2261)  (the  "Act"),  and  Section  1- 
201  of  Executive  Order  12163,  as 
amended,  I  hereby  authorize, 
notwithstanding  any  other  provision  of 
law,  the  use  in  fiscal  year  1994  of  $1.0 
milUon  in  funds  made  available  under 
Chapter  3  of  Part  I  of  the  Act  for 
assistance  to  the  UN  Voluntary  Fund  for 
Victims  of  Torture. 

This  authorization  shall  be  reported  to 
Congress  immediately  and  published  in 
the  Federal  Register. 

Dated:  September  20, 1994. 
Warren  Chiristoplier, 
Secretary  of  State. 

[FR  Doc  94-26208  Filed  10-21-94;  8:45  am) 
BHXMM  COOC  4710-10-M 

(Public  Notice  2100] 

Siiipping  Coordinating  Committee; 
Intemationai  Maritime  Organization 
(IMO)  l.egal  Committee;  Notice  of 
Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m.,  on  Thursday, 
November  17, 1994,  in  Room  3442-3446 
of  the  U.S.  Department  of 
Transportation  Headquarters  (Nassif 
building),  400  7th  Street,  SW. 
Washington,  DC.  The  purpose  of  this 
meeting  is  to  report  on  the  71st  Session 
of  the  Intemationai  Maritime 
Organization  (IMO)  Legal  Committee 
held  October  10-14, 1994,  and  to  begin 
preparations  for  the  72nd  Session  to  be 
held  in  April  3-7, 1995. 

To  facilitate  the  attendance  of  those 
participants  who  may  be  interested  in 
only  certain  aspects  of  the  public 
meeting,  the  first  subject  addressed  will 
be  the  draft  Intemationai  Convention  on 
Liability  and  Compensation  for  Damage 
in  Connection  with  the  Carriage  of 
Hazardous  and  Noxious  Substances  by 
Sea  (HNS  Convention).  The  second 
major  subject,  which  will  be  considered 
at  approximately  11:30  a.m.,  will  be 
possible  revisions  to  the  1976 
Convention  on  Limitation  of  Liability 
for  Maritime  Claims  (76  LLMC). 

The  current  draft  of  the  HNS 
Convention  imposes  strict  liability  upon 
the  shipowner  with  an  additional 
intemationai  fund  (second-tier  fund) 


mo  eled  after  the  Intemationai  Oil 
Pol  ution  Compensation  Fund.  The  draft 
HN  >  convention  provides  compensation 
for  I  invironmental  damage  as  well  as 
per  onal  injiuy  and  property  damage 
froi  1  a  broad  range  of  substances.  At  the 
71s  Session,  the  Legal  Committee 
fins  ized  decisions  on  several  issues 
regarding  the  draft  HNS  convention  and 
agreed  in  principle  on  several  others. 
Ho^fever,  other  important  questions 

iin  to  be  resolved.  The  views  of  the 

^ic  are  requested. 

le  Legal  Committee  resumed 
srations  on  the  '76  LLMC  at  the 

!  Session.  Several  decisions  were 

le,  and  discussion  centered  on  a 
draft  protocol  which  provides  for  raising 
the  limits  of  liability  and  a  streamlined 
tacit  amendment  procedure.  Work  will 
continue  at  the  72nd  Session  to  be  held 
Apil  3-7. 1995.  Although  the  United 
Stal  9S  has  not  ratified  the  '76  LLMC, 
inte  rests  within  the  United  States— such 
as  0  ivners  of  foreign  flag  vessels  and 
pasi  engers  on  foreign  flag  vessels — may 
be  c  fiiected  by  changes  to  the 
Con  mention.  The  views  of  the  public  are 
reqi  ested. 

h  embers  of  the  public  are  invited  to 
atte  id  the  SHC  meeting,  up  to  the 
seat  ng  capacity  of  the  room.  For  further 
information  or  to  submit  views 
concerning  the  subjects  of  discussion, 
contact  either  Captain  David  J.  Kantor  or 
Lieutenant  Commander  Steven  D. 
Poxiin,  U.S.  Coast  Guard  (G-LMI),  2100 
Secfcnd  Street,  SW.  Washington,  DC 
20593,  telephone  (202)  267-1527. 
telefax  (202)  267-4496. 
cited:  October  13, 1994. 
Oiatles  A.  Mast, 

Chauman,  Shipping  Coordinating  Committee. 
[FR  hoc.  94-26298  Filed  10-21-94;  8:45  am] 
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DEI  'ARTMENT  OF  TRANSPORTATION 

Co4st  Guard 
[CGp  94-066] 

Dif^rential  GlotMil  Positioning  System, 
Paafic  Corridor  Region; 
Envp  ronmental  Assessment 

V:  Coast  Guard,  DOT. 
:  Notice  of  availability. 

SUM^ARYrThe  Coast  Guard  has  prepared 
a  Ptt)grammatic  Environmental 
Assessment  (EA)  and  Finding  of  No 
lificant  Impact  (FONSI)  for 
lamenting  a  Differential  Global 
jtioning  System  (DGPS)  Service  in 
?acific  Corridor  Region  of  the 
United  States.  The  EA  concluded  that 
thei  B  will  be  no  significant  impact  on 


the  environment  and  that  preparation  q^ 
an  Environmental  Impact  Statement  will 
not  be  necessary.  This  notice  annoimces 
the  availabiUty  of  the  EA  and  FONSI 
and  solicits  comments  on  them. 
DATES:  Comments  must  be  received  on 
or  before  November  23, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Copies  of  the  EA  and  FONSI  may  be 
obtained  by  contacting  LQ)R  George 
Privon  at  (202)  267-0297  or  faxing  a 
request  at  (202)  267-4427.  A  copy  of  the 
EA  (less  enclosures)  is  also  available  on 
the  Electronic  Bulletin  Board  System 
(BBS)  at  the  Navigation  Information 
Service  (NIS)  in  Alexandria,  VA  (703) 
313-5910.  For  information  on  the  BBS. 
call  the  NIS  watchstander  at  (703)  313- 
5900. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  George  Privon,  Radionavigation 
Division,  (202)  267-0297. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Copies  of  the  Programmatic 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  are  available  as  described 
under  ADDRESSES.  The  Coast  Guard 
encourages  interested  persons  to 
comment  on  these  documents.  The 
Coast  Guard  may  revise  these 
documents  in  view  of  the  comments.  If 
revisions  are  warranted,  availability  of 
the  revised  documents  will  be 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background 

As  required  by  Congress,  the  Coast 
Guard  is  preparing  to  install  the 
equipment  necessary  to  implement  a 
Differential  Global  Positioning  System 
(DGPS)  service  in  the  Pacific  Corridor 
area  of  the  United  States.  DGPS  is  a  new 
radionavigation  service  that  improves 
upon  the  100  meter  accuracy  of  the 
existing  Global  Positioning  System 
(GPS)  to  provide  an  accuracy  of  better 
than  10  meters.  For  vessels,  this  degree 
of  accuracy  is  critical  for  precise 
electronic  navigation  in  harbors  and 
harbor  approaches  and  will  reduce  the 
number  of  vessel  groundings,  collisions, 
personal  injuries,  fatalities,  and 
potential  hazardous  cargo  spills 
resulting  ft-om  such  incidents. 

After  extensive  study,  the  Coast  Guard 
has  selected  five  sites  along  the  Pacific 


Corridor  coastline  for  the  DGPS 
equipm«it.  The  sites  are  in  the  vicinity 
of  Point  Loma,  CA;  Point  Arguello,  CA; 
Pigeon  Point,  CA;  Point  Blunt,  CA;  and 
Cape  Mendocino.  CA.  The  sites  are 
currently  used  for  related  purposes  and 
were  chosen,  in  part,  because  their 
proposed  future  use  is  consistent  with 
their  past  and  present  use,  thus 
minimizing  further  impact  on  the 
environment.  DQ*S  signal 
transmissions  will  be  broadcast  in  the 
marine  radiobeacon  frequency  band 
(283.5  to325  KHz)  using  less  than  50 
watts  (effective  radiated  power).  Signal 
transmissions  at  these  low  fi^quencies 
and  power  levels  have  not  been  found 
to  be  harmful  to  the  surrounding 
environment. 

Proposed  Installations  at  Each  Site 

(a)  Radiobeacon  Antenna— The  Coast 
Guard  proposes  to  use  either  an  80  foot 
whip  antenna  or  install  a  90  foot  guyed 
antenna  with  an  accompanying  ground 
plane.  A  ground  plane  for  these 

^    antenna's  consists  of  approximately  120 
«     copper  radials  (6  gauge  copper  wire) 
installed  6  inches  (or  less)  beneath  the 
soil  and  projecting  outward  iram  the 
antenna  base.  The  optimum  radial 
length  is  between  200-300  feet,  but  this 
length  may  be  shortened  to  fit  within 
property  boundaries.  Wherever  possible, 
a  cable  plow  method  will  be  used  in  the 
radial  installation  to  minimize  soil 
disturbance.  Installation  of  the  ground 
plane  may  require  some  clearing  of  trees 
and  bushes  on  the  site. 

(b)  DGPS  Antennas — Each  site  will 
also  require  two  10  foot  masts  to 
support  four  small  (4  inches  by  18 
inches  diameter)  receiving  antennas. 
The  masts  will  be  installed  on  a 
concrete  foundation  measuring 
approximately  3  feet  by  3  feet  by  15 
inches.  These  masts  are  needed  to 
support  the  primary  and  backup 
reference  receivers  and  integrity 
monitors.  The  location  of  the  two  masts 
will  be  in  the  vicinity  of  the  electronic 
jquipment  building  or  hut.  but  at  least 
50  feet  to  100  feet  from  existing 
rtructures. 

(c)  Equipment  shelter— For  each  site, 
jxcept  at  Point  Blunt,  where  the  existing 
og  signal  building  will  be  used,  a  10 
oot  fc^  16  foot  equipment  hut  will  be 
leeded  to  house  the  DGPS  equipment. 

(d)  Utilities— The  Coast  Guard 
jroposes  to  use  available  commercial 
)ower  as  the  primary  source  for  the 
tlectronic  equipment.  However,  existing 
liesel  generators  are  available  at  the 
'oint  Loma  and  Point  Arguello  sites  and 
nay  be  utilized  if  backup  power  is 
leeded.  A  telephone  line  will  be 
equired  at  each  site  for  remote 
nonitoring  and  operation. 
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Descriptiofi  of  Eadi  Site 

The  Point  Loma  Light  Station.  CA  site 
is  located  at  the  entrance  to  San  Diego 
Bay.  This  site  is  currently  being  used  for 
radiobeacon  operations  and.  as  a  result, 
has  much  of  the  infrastructure  in  place. 
The  site  will  require  installation  of  a  90 
foot  guyed  transmit  antenna.  In 
addition,  a  10  foot  by  16  foot  equipment 
hut  will  be  installed  to  house  the  DQPS 
electronic  equipment.  The  Coast  Guard 
and  CA  State  Historic  Preservation 
Officer  (SHPO)  agree  that  the  proposed 
project  will  have  no  effiect  on  the  nearby 
light  station. 

The  Point  Arguello.  CA,  site  is  neeu 
the  city  of  Lompoc  and  adjacent  to 
Vandenburg  AFB.  This  site  is  currently 
being  used  for  radiobeacon  operations 
and,  as  a  resuft.  has  much  of  the 
infrastructure  in  place.  The  site  will 
require  installation  of  a  90  foot  guyed 
transmit  antenna  and  a  10  foot  by  16 
foot  equipment  hut  to  house  the  DGPS 
electronic  equipment. 

The  Pigeon  Point,  CA  site  is  located 
north  of  the  city  of  Santa  Cruz  near 
Pescadero,  CA.  This  site  is  currently 
being  used  for  radiobeacon  operations 
and,  as  a  result,  has  much  of  the  needed 
infrastructure  in  place.  The  site  will 
require  installation  of  a  90  foot  guyed 
transmit  antenna  and  a  10  foot  by  16 
foot  equipment  hut  to  house  the  IXJPS 
electronic  equipment.  The  Coast  Guard 
and  CA  State  Historic  Preservation 
Officer  (SHPO)  agree  that  the  proposed 
project  will  have  no  effect  on  the 
adjacent  fight  station. 

The  Point  Blunt,  CA  site  is"located  on 
Angel  Island  within  San  Francisco  Bay. 
This  site  performed  related  operations' 
in  the  past,  as  a  result,  has  much  of  the 
needed  infrastructure  in  place.  The  site 
will  require  installation  of  an  80  foot 
whip  antenna.  DGPS  equipment  will  be 
housed  in  the  existing  fog  signal 
building. 

The  Cape  Mendocino,  CA  site  is 
located  south  of  Eureka  near  Capetown, 
CA.  The  site  will  require  installation  of 
a  90  foot  guyed  transmit  antenna  and  a 
10  foot  by  16  foot  equipment  hut  to 
house  the  DGPS  electronic  equipment. 
The  Coast  Guard  and  CA  State  Historic 
Preservation  Officer  (SHPO)  agree  that 
the  proposed  project  will  have  no  effect 
on  the  adjacent  lightstation. 

Implementation  of  a  IXJPS  service  in 
the  Pacific  Corridor  Region  is 
determined  to  have  no  significant  effect 
on  the  quality  of  the  human 
environment  or  require  preparation  of 
an  Environmental  Impact  Statement. 


Dated:  October  19, 1994. 
G.A.  Peningron, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
IFR  Doc.  94-26314  Filed  10-21-94;  8:45  ami 

MUMQ  CODE  4re-14-M 

Federal  Aviation  Administration 

Avaiation  Rulemaldng  Advisory 
Committee  Meeting  on  General 
Aviation  and  Business  Airplane  issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meetii^. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
and  business  airplane  issues. 
DATES:  The  meeting  will  be  held  on 
November  8. 1994.  at  9:30  a.m.  Arrange 
for  oral  presentations  by  November  1, 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association  headquarters.  Suite  801, 
1400  K  Street  NW.,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolina  Forrester,  Office  of 
Rulemaking,  FAA,  800  Independence 
Avenue,  SW.  Washington,  DC  20591,     • 
telephone  (202)  267-9690. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  November  8. 1994,  at  the 
General  Aviation  Manufactiurers 
Association,  Suite  801. 1400  K  Street 
NW.,  Washington,  DC  20005.  The 
agenda  for  the  meeting  will  include: 

•  Opening  Remarks 

•  Review  of  Issues 

•  Update  on  Accelerated  Stalls 

•  Update  on  Fuel  Pressure 

•  Discussion  of  Future  Tasks 

•  Schedule  Future  Meetings 
Attendance  is  open  to  the  interested 

public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  November  1, 1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee,  at  any 
time,  by  providing  25  copies  to  the 
Assistant  Executive  Director,  at  by 
bringing  the  copies  to  him  at  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURfHER  WFORMATKM 
CONTACT. 
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Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
itieeting. 

Issued  in  Kansas  Qty,  Missouri  on  October 
19. 1994. 

Chris  A.  Christie, 

Director.  Office  of  Rulemaking. 

IFR  Doc.  94-26256  Filed  10-21-94:  8:45  am) 
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Research  and  Special  Programs 
Administration 

international  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

AGENCY:  Research  and  Sp)ecial  Programs 

Administration  (RSPA).  Department  of 

Transportation. 

ACnOH;  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  exchange 
views  on  proposals  submitted  to  the 
eighteenth  session  of  the  United 
Nations'  Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods 
(November  28  through  December  7, 
1994). 

DATES:  November  17, 1994  at  9:30  a.m. 

ADOftESSES:  Room  4436-4440,  Nassif 

Building,  400  Seventh  Street  SW., 

Washington.  DC  20590. 

FOR  RmTHER  INFORMATION  CONTACT: 

Frits  Wybenga.  International  Standards 

Coordinator,  Office  of  Hazardous 

Materials  Safety.  Department  of 

Transportation,  Washington,  DC  20590- 

(202) 36&-0656. 

SUPPLEMENTARY  INFORMATION:  This 

meeting  will  be  held  in  preparation  for 
the  eighteenth  session  of  the  Committee 
of  Experts  on  the  Transport  of 
Dangerous  Goods  to  be  held  November 
28  through  December  7, 1994,  in 
Geneva.  The  Committee  is  responsible 
for  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations)  which  forms  the 
basis  for  international  modal  regulations 
on  the  transport  of  dangerous  goods. 
During  this  meeting,  the  U.S.  position 
on  proposals  submitted  to  the 
eighteenth  session  of  the  Committee 
will  be  discussed.  Topics  to  be  covered 
include:  packaging  requirements  for 
explosives,  revision  of  the  manual  for 
tests  and  criteria,  classification  criteria 
for  environmentally  hazardous 
substances,  requirements  for  infectious 
substances,  requirements  for 
multimodal  tanks,  requirements  for 


sal  'age  packagings.  classification  of 
spe  cific  dangerous  goods  and  proposed 
am  sndments  to  the  Ninth  Revised 
Edi  tion  of  the  United  Nations 
Rec  ommendations  on  the  Transport  of 
Dangerous  Goods. 

Tpie  public  is  invited  to  attend 
witnout  prior  notification. 

Documents 

Qopies  of  documents  submitted  to  the 
eiglteenth  session  of  the  UN  Committee 
meeting  may  be  obtained  fit>m  RSPA.  A 
listing  of  these  documents  is  available 
on  <he  Hazardous  Materials  Information 
ExAange  (HMIX),  RSPA's  computer 
stin  board.  Documents  may  be 
>red  by  filling  out  an  on-line  request 
^  on  the  HMIX  or  by  contacting 
JA's  Dockets  Unit  (202-366-4453i 
lore  information  on  the  use  of  the 
system,  contact  the  HMIX 
lation  center,  1-800-PLANFOR 
(75^-6367);  in  Illinois,  1-800-367- 
9592;  Monday  through  Friday,  8:30  a.m. 
to  SlOO  p.m.  Central  time. 

After  the  meeting,  a  simimary  of  the 
puUic  meeting  will  also  be  available 
froii  Hazardous  Materials  Advisory 
Council,  Suite  301, 1101  Vermont  Ave., 
NW,.  Washington,  DC  20005;  telephone 
nuittber  (202)  289-4550. 

Is!  ued  in  Washington,  DC,  on  October  18. 
199^ . 

Alai  I.  Roberts, 

Assc  date  Administrator  for  Hazardous 
Matt  rials  Safety. 

:  foe.  94-26272  Filed  10-21-94:  8:45  am) 
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DEI^ARTMENT  OF  THE  TREASURY 

Pub  ic  Information  Collection 
Rediirements  Submitted  to  OIMB  for 
Review 

OctcAer  13.  1994. 

Tie  Department  of  Treasury  has 
submitted  the  following  public 
info  mation  collection  requirement(s)  to 
OM  J  for  review  and  clearance  under  the 
Papi  rwork  Reduction  Act  of  1980, 
Pub  ic  Law  96-511.  Copies  of  the 
subi  lission(s)  may  be  obtained  by 
call  ig  the  Treasury  Bureau  Clearance  , 
Offi  :er  listed.  Comments  regarding  this 
infoi  mation  collection  should  be 
add]  Bssed  to  the  OMB  reviewer  listed 
and  ;o  the  Treasury  Department 
Clea  -ance  Officer,  Department  of  the 
Trea  5ury,  Room  2110. 1425  New  York 
Ave;  lue,  NW.,  Washington,  DC  20220. 

Intel  nal  Revenue  Service  (IRS) 

OM   Number:  1545-1Q18 

Regi  lation  ID  Number:  FI-61-91  Final 

an  d  n-27-89  Final 
Typi  of  Review:  Extension 


Title:  Notice  of  Allocation  of  Allocable 
Investment  Expense  (FI-61-91);  Real 
Estate  Mortgage  Investment  Conduits; 
Reporting  Requirements  and  Other 
Administrative  Matters  (FI-27-89) 

Description:  These  regulations  prescribe 
the  manner  in  which  an  entity  elects 
to  be  taxed  as  a  real  estate  mortgage 
investment  conduit  (HEMIC)  and  the 
filing  requirements  for  REMICs  and 
certain  brokers. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  655 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes 

Frequency  of  Response:  Quarterly. 
Annually 

Estimated  Total  Reporting  Burden:  978 
hours 

OMB  Number:  1545-1265 

Regulation  ID  Number:  IA-1 20-86 
NPRM 

Type  of  Review:  Extension 

Tif7e;  Capitalization  of  Interest 

Description:  This  regulations  require 
taxpayers  to  maintain 
contemporaneous  written  records  of 
estimates,  to  file  a  ruling  request  to 
segregate  activities  in  applying  the 
interest  capitalization  rules,  and  to 
request  the  consent  of  the 
Commissioner  to  change  their 
methods  of  accounting  for  the 
capitalization  of  interest. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  1 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  1 
hour 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue  NW,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  E.<Pvjutive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  94-26275  Filed  10-21-94;  8:45  am) 
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Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  18. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue  NW,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1016 

Form  Number;  IRS  Form  8613 

Type  of  Review:  Extension 

Title:  Return  of  Excise  Tax  on 
Undistributed  Income  of  Regulated 

*  Investment  Companies 

Description:  Form  8613  is  used  by 
regulated  investment  companies  to 
compute  and  pay  the  excise  tax  on 
undistributed  income  imposed  under 
section  4982.  IRS  uses  the  information 
to  verify  that  the  correct  amount  of  tax 
has  been  reported. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1,500 

Estimated  Burden  Hours  Per 
Respondent: 

Recordkeeping — 6  hr.,  42  min. 
Leming  about  the  law  or  the  form — 

2  hr.,  5  min. 
Preparing  and  sending  the  form  to  the 
IRS— 2  hr.,  17  min. 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
1,605  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lok  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-26'276  Filed  10-21-94;  8:45  am] 

BILUNO  COOE  4S30-01-P 


Treasury  Directive  Number  12-04 

Delegation  of  Authority  for  Budget 
Execution  in  the  Departmental  Offices; 
Authority  Delegation 

Dated:  October  18, 1994. 

1.  Delegation.  Pursuant  to  sections  3. 
and  5.  of  Treasury  Order  (TO)  102-13, 
this  Directive  delegates  the  authority  for 
budget  execution/control  of  funds  in  the 
Departmental  Offices  (DO).  For  the 
purposes  of  paragraphs  3.a.  and  3.c.  of 
TO  102-13: 


a.  the  Deputy  Assistant  Secretary 
(Administration)  shall  perform  those 
functions  assigned  three  to  the  "head  of 
bureau"  with  respect  to  the  DO  other 
than  the  Financial  Crimes  Enforcement 
Network  (FinCEN);  and 

b.  the  Director,  FinCEN,  shall  perform 
those  functions  assigned  there  to  the 
"head  of  bureau"  with  respect  to 
FinCEN. 

2.  Nothing  in  this  Directive  shall  be 
construed  to: 

a.  apply  to  the  Office  of  Inspector 
General  or  the  Treasury  Asset  Forfeiture 
Fund; or 

b.  change  organizational  or  reporting 
relationships  of  DO  or  FinCEN. 

3.  Authority  TO  102-13.  "Delegation 
of  Authority  Concerning  Budget 
Matters."  dated  January  19, 1993. 

4.  Expiration  Date.  This  Directive 
expires  three  years  from  the  date  of 
issuance. 

5.  Office  of  Primary  Interest.  Office  of 
Budget,  Financial  Service  Directorate/ 
Deputy  Chief  Financial  Officer,  Office  of 
the  Assistant  Secretary  (Management)/ 
Chief  Financial  Officer. 

George  Munoz, 

Assistant  Secretary  (Managementj/Chief 

Financial  Officer. 

[FR  Doc.  94-26221  Filed  10-21-94;  8:45  am) 
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Internal  Revenue  Service 
[Delegation  Order  No.  158] 

Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Delegation  of  authority. 

SUMMARY:  Delegation  Order  158 
delegates  authority  for  seizure  and 
forfeiture  of  property  under  the  Money 
Laundering  Control  Act  of  1986  and  the 
Bank  Secrecy  Act.  The  text  of  the 
delegation  order  appears  below. 
EFFECTIVE  DATE:  September  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Allen,  CP:a:R,  Room  7030, 1111 
Constitution  Avenue  NW..  Washington, 
DC  20224,  telephone  (202)  622-5688 
(not  a  toll-free  call). 

Seizure  and  Forfeiture  of  Property  under 
the  Money  Laundering  Control  Act  of 
1986  and  the  Bank  Secrecy  Act 

Pursuant  to  the  authority  granted  to 
the  Commissioner  of  Internal  Revenue 
by  Treasury  Directive  15—42, 

1.  The  Chiefs,  Criminal  Investigation, 
are  delegated: 

a.  investigatory  authority  over 
violations  of  18  U.S.C.  Sections  1956 
and  1957  where  the  underlying  conduct 


is  subject  to  investigation  under  Title  26 
or  under  the  Bank  Secrecy  Act,  as 
amended,  31  U.S.C.  Sections  5311-5326 
(other  than  violations  of  31  U.S.C. 
Section  5316); 

b.  seizure  authority  over  violations  of 
18  U.S.C.  Section  981  relating  to 
violations  of: 

(1)  31  U.S.C.  Sections  5313  and 
5324(a);  and 

(2)  18  U.S.C.  Sections  1956  and  1957 
which  are  within  the  investigatory 
jurisdiction  of  IRS  pursuant  to 
paragraph  l.a.  above;  and 

c.  seizure  authority  relating  to  any 
other  violation  of  18  U.S.C.  Section 
1956  or  1957  if  the  bureau  with 
investigatory  authority  is  not  present  to 
make  the  seizure.  Property  seized  under 
18  U.S.C.  Section  981  where 
investigatory  jurisdiction  is  solely  with 
another  bureau  not  present  at  the  time 
of  the  seizure  shall  be  turned  over  to 
that  bureau. 

d.  approval  authority  to  complete  the 
forfeiture  action  and  recommend 
administrative  forfeitures  negotiated  by 
the  U.S.  Attorney,  under  the  terms  and 
conditions  elicited  in  Section  III, 
Directive  91-15  issued  by  the 
Department  of  Justice.  Executive  Office 
for  Asset  Forfeiture.  This  authority 
pertains  only  to  administrative 
forfeitures,  where  cost  and  claim  bonds 
have  been  filed,  and  an  agreement  is 
subsequently  negotiated  by  the  U.S. 
Attorney,  wherein  the  claimant 
withdraws  the  claim  and  the  case  is 
referred  back  to  the  Service,  which  will 
administratively  forfeit  the  property 
according  to  the  terms  of  the  agreement. 
The  Chief  will  make  a  recommendation 
to  the  district  director  of  the  key  district 
for  Criminal  Investigation  on  the 
resulting  administrative  forfeiture. 

e.  to  sign  title  and  transfer  documents 
to  transferees  or  purchasers  of  forfeited 
property,  including  real  property. 

2.  The  authority  granted  in  paragraphs 
la  through  Ic  may  be  redelegated  on  a 
case-by-case  basis  no  lower  than  special 
agent. 

3.  Special  agents  are  authorized: 

a.  to  notify  any  other  Treasury  bureau 
of  an  investigation  if,  at  any  time  during 
an  investigation  under  this  order, 
evidence  is  discovered  of  a  matter 
within  the  jurisdiction  of  that  other 
bureau,  and  to  invite  the  participation  of 
that  bureau  in  the  investigation. 

b.  to  estimate  the  value  of  the  seized 
property  and  if  valued  at  $500,000  or 
less,  to  cause  a  list  to  be  prepared  and 
to  appraise  or  cause  appraisal  to  be 
obtained  and  to  attest  to  such  list  and 
appraisement  and  to  publish  notice;  and 

c.  to  cause  notice  of  sale  of  seized 
property  to  be  placed  in  accordance 
with  Federal  regulalions. 
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4.  The  Assistant  Commissioner 
(International),  district  directors  of  key 
districts  for  Criminal  Investigation  and 
the  Director.  Taxpayer  Service  and 
Compliance,  in  the  International 
function  are  authorized: 

a.  to  make  determinations  under 
Federal  regulations  concerning  type  and 
conditions  of  cost  bonds: 

b.  to  exercise  authority  of  the 
Commissioner  concerning  the 
disposition  of  property  seized  under 
this  order,  including  authority 
concerning  the  disposition  of  perishable 
goods: 

c.  to  execute  the  declaration  of 
forfeiture  showing  that  personal 
property  has  been  forfeited  to  the 
United  States;  and 

5.  The  authority  delegated  in 
paragraph  4  may  not  be  redelegated. 

6.  The  Assistant  Commissioner 
(Criminal  Investigation)  and  Director, 
Office  of  National  Operations  (Criminal 
Investigation)  are  authorized: 

a.  to  allow  or  deny  petitions  for 
remission  or  mitigation  of  forfeiture  of 
property  seized  under  18  U.S.C.  Section 
981.  valued  at  not  more  than  $500,000. 
to  accept  or  reject  any  offer  in 
compromise  of  the  liability  to  forfeit 
personal  property,  and  to  make  the 
necessary  determinations  and 
notifications,  and  to  authorize  the 
Assistant  Commissioner  (International) 
or  the  district  directors  of  key  districts 
for  Criminal  Investigation  and  the 
Director,  Taxpayer  Service  and 
Compliance,  in  the  International 
function  to  notify  the  petitioner  or 
offeror  of  the  action  taken  on  the 
petition  or  offer. 

b.  to  retain  or  to  equitably  transfer 
property  valued  at  less  than  $1,000,000 
and  forfeited  pursuant  to  18  U.S.C. 
Seclion  981  on  such  terms  and 
conditions  as  be/she  may  determine: 

(1)  to  any  other  Federal  agency. 

(2)  to  any  state  or  local  law 
enforcement  agency  which  participated 
directly  in  any  acts  which  led  tc  the 
seizure  or  forfeiture  of  the  property,  in 
a  manner  which  reflects  the  agency's 
level  of  contribution. 

7.  The  authority  delegated  in 
paragraph  6a  may  not  te  redelegated. 
The  authority  delegated  in  paragraph  6b 
may  be  redelegated  no  lower  than  Chief, 
Narcotics  and  Money  Laundering 
Branch  (Criminal  Investigation),  except 
property  valued  at  $100,000  or  less, 
which  may  be  redelegated  to  the  Chief. 
Asset  Forfeiture  Section. 

8.  To  the  extent  that  the  authority 
previously  exercised  consistent  with 
this  Order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

Dated:  October  13, 1094. 
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A  ^proved: 
Jan  tsMoGavara. 

(Ac  ing)  Chief  Compliance  Officer. 
(FRpoc  94-26326  Filed  10-21-94;  8:4S  am) 


DEf  ARTMENT  OF  VETERANS 
AFtAIRS 

Per  ormance  Review  Board  Members 

AGE  HOY:  Department  of  Veterans  Affeirs. 
ACT  ON:  Notice. 


SUM  MARY:  Under  the  provisions  of  5 
U.S C.  4314(c)(4)  agencies arerequired 
to  p  Liblish  a  notice  in  the  Federal 
Ref  ister  of  the  appointment  of 
Per  ormance  Review  Board  (PRB) 
met  ibers.  This  notice  revises  the  list  of 
mei  ibers  of  the  Department  of  Veterans 
Affairs  (VA)  Performance  Review 
Boards  which  was  published  in  the 
Federal  Register  on  May  9, 1994  (59  FR 
23924). 
EFFIcnvE  DATE:  October  17, 1994. 

forIfurther  information  contact: 
Caril  A.  Kummer,  Office  of  Human 
Resources  Management  (053), 
Department  of  Veterans  Affairs.  810 
Veriiont  Avenue  NW.,  Washington,  DC 
204  10.  (202)  273-4937. 

VA  'erformance  Review  Board  (PRB) 

Eug  ;ne  A.  Brickhouse,  Assistant 
S  cretary  for  Human  Resources  and 
A  Iministration  (Chairperson) 

Ray  nound  H.  Avent,  Deputy  Under 
Si  cretary  for  Benefits 

Shii  ley  Carozza,  Deputy  Assistant 
S(  cretary  for  Budget 

San  ord  M.  Garfunkel,  Associate  Chief 

V  edical  Director  for  Operations 
(/  Itemate) 

Han  lid  F.  Gracey.  Jr.,  Chief  of  Staff, 

O  fice  of  the  Secretary 
C.  V  ayne  Hawkins,  Deputy  Under 

S(  cretary  for  Health  for 

Aqministration  and  Operations 
Gerdld  K.  Hinch.  Deputy  Assistant 

Stcretary  for  Equal  Opportunity 
KatI  y  E.  Jurado,  Assistant  Secretary  for 

P  blic  and  Intergovernmental  Affairs 
Mai  /  Lou  Kener,  General  Counsel 
VVil  iam  T.  Merriman.  Deputy  Inspector 

G  ineral 
Rog  ir  R.  Rapp.  Director  of  Field 

O  orations.  National  Cemetery 

S  stem 
Wil  iam  D.  Stinger,  Chief  of  Staff, 

V  iterans  Benefits  Administration 
(/  Itemative) 

Vet<  rans  Benefits  Administration  PRB 

Ray  nond  H.  Avent,  Deputy  Under 
S<  cretary  for  Benefits  (Chairperson) 

Celi  I  Dollarhide,  Director.  Education 
S< 


r\'ice 


J.  Gary  Hickman,  Director. 

Compensation  and  Pension  Service 
Stephen  L.  Lemons,  Director.  Central 
.    Area 
Richard  Pell,  Jr..  Deputy  Chief  of  Staff. 

Office  of  the  Secretary 
Newell  Quinton.  Director.  Veterans 

Assistance  Service 
Leo  Wurschmidt.  Director.  Southern 

Area 

Veterans  Health  Administration  PRE 

John  T.  Farrar.  M.D.,  Deputy  Under 

Secretary  for  Health  (Chairperson) 
C.  Wayne  Hawkins,  Deputy  Under 

Secretary  for  Health  for 

Admini.stration  and  Operations  (Co- 
Chairperson) 
Jim  W.  Delgado,  Director,  Voluntary 

Service 
Barbara  L.  Gallagher,  Regional  Director. 

Eastern  Region 
Sanford  M.  Garfunkel,  Associate  Chief 

Medical  Director  (CMD)  for 

Operations 
Harold  F.  Gracey,  Jr.,  Chief  of  Staff, 

Office  of  the  Secretary 
W.  Todd  Grams,  Chief  Financial  Officer 
James  L.  Green,  M.D.,  Deputy  Associate 

CMD  for  Rehabilitation  and 

Prosthetics 
John  R.  Higgins,  M.D..  Regional 

Director,  Southern  Region 
Thomas  B.  Horvath.  M.D.,  Director. 

Mental  Health  and  Behavioral 

Sciences  Service 
David  H.  Law,  M.D.,  Acting  Associate 

Deputy  CMD  for  Clinical  Programs 
Lydia  B.  Mavridis,  Acting  Associate 

CMD  for  Administration 
Jule  D.  Moravec.  Ph.D.,  Regional 

Director,  Western  Region 
Robert  A.  Perreault,  Director,  Health 

Care  Reform  Office 
Elizabeth  M.  Short,  M.D.,  Associate 

CMD  for  Academic  Affairs 
Dennis  H.  Smith,  Chief  of  Staff  to  the 

Under  Secretary  for  Health 
David  Whatley,  Regional  Director, 

Central  Region 
Charles  V.  Yarbrough,  Associate  CMD 

for  Construction  Management 

Office  of  Inspector  General  PRB 

Milton  M.  MacDonald,  Deputy  Assistant 

Inspector  General  for  Auditing, 

Department  of  State  (Chairperson) 
David  A.  Brinkman,  Assistant  Inspedor 

General  for  Analysis  and  Followup, 

Department  of  Defense 
Wilbur  Daniels,  Assistant  Inspector 

General  for  Inspections  and 

Evaluations,  Department  of 

Transportation 

Dated:  Octolter  17, 1994. 
)esse  Brown, 

Secretary  of  Veterans  Affairs. 
IFR  Doc.  94-26321  Filed  1&-21^94: 8:45  ami 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59,  No.  204 
Monday,  October  24.  1994 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552t>(e)(3). 


DEPARTMENT  OF  ENERGY 
FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C.  552b: 
DATE  AND  TIME:  October  26, 1994;  10:00 
a.m. 

PLACE:  825  North  Capitol  Street,  N.E., 
Room  9306,  Washington,  D.C,  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — It^ms  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — ^Hydro,  618th  Meeting — 
October  26, 1994,  R^lar  Meeting  (lOKM 
a.m.) 

CAH-1. 
Project  No.  77-066.  Pacific  Gas  and 
Electric  Comp)any 
CAH-2. 
Project  No.  3459-013,  Cascade  Water 
Power  Development  Corporation 
CAH-3. 
Project  No.  3947-008,  Kaweah  River  Power 
Authority 
CAH-4. 
Project  No.  11151-010,  Energy  Alternatives 
of  North  America.  Inc. 
CAH-5. 
Docket  No.  UL91-20-O01,  Ward  Paper 
Company 
CAH-6. 
Project  Nos.  4632-013  and  015,  Clifton 
Power  Cori>oration 
CAH-7. 
Project  Nos.  432-004  and  008,  Carolina  . 

Power  &  Light  Company 
Project  No.  2748-000.  North  Carolina 
Electric  Membership  Corporation 
CAH-8. 
Project  No.  3272-002,  Joseph  M.  Keating 

Consent  Agenda — Electric 
CAE-1 


Docket  No.  ER94-1 620-000,  Delman-a 
Power  &  Light  Company 
CAE-2. 

Docket  No.  ER94-1 637-000,  Cinergy 
Services,  Inc.  The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy,  Inc. 
CAE-3. 

Omitted 
CAE-4. 

Omitted 
CAE-5. 
Docket  Nos.  ES94-37-000  and  001, 
Baltimore  Gas  and  Electric  Company 
CAE-6. 
Docket  No.  ER94-1 151-000.  Florida  Power 
&  Light  Company 
CAE-7. 
Docket  No.  ER94-1448-001,  Northeast 
Empire  Limited  Partnership  #2 
CAE-8. 
Docket  No.  ER94-1 370-001,  Vermont 
Yankee  Nuclear  Power  Corporation 
CAE-9. 

Docket  No.  ER94-1 188-003.  LG&E  Power 

Marketing  Inc. 
Docket  No.  ER94-1 380-003.  Louisville  Gas 
and  Electric  Company 
CAE-10. 
Docket  No.  ER91-576-001.  Ocean  State 

Power  II 
Docket  Nos.  ER92-747-001,  ER92-748- 
001,  ER93-397-001  and  ER93-398-001 . 
Ocean  State  Power;  Ocean  State  Power  II 
CAE-1 1. 
Docket  Nos.  EC93-6-002  and  ER94-1015- 
001 .  Cincinnati  Gas  &  Electric  Company 
and  PSI  Energy.  Inc. 
CAE-1 2. 
Docket  No.  EL94-78-000,  Delmana  Power 
&  Light  Company 

Consent  Agenda  Oil  and  Gas 

CAG-1. 

Omitted 
CAG-2. 

Docket  No.  CP94-68-002,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-3. 
Docket  No.  GT94-67-O00,  Texas  Eastern 
Transmission  Corptoration 
CAG-4. 

Omitted 
CAG-5. 

Omitted 
CAG-6. 
Docket  Nos.  RP94-369-000, 001  and 
RP94-373-000,  Algonquin  Gas 
Transmission  Company 
CAG-7. 
Docket  No.  RP94-406-000.  Carnegie 
Natural  Gas  Company 
CAG-8. 
Docket  No.  RP94-41 1-000,  Tennessee  Gas 
Pipeline  Company 
CA&-9. 
Docket  No.  RP94-2 12-000.  Columbia  Gas 
Transmission  Corporation 
CAG-1 0. 


Docket  No.  RP94-413-000,  Tennessee  Gas 
Pipeline  Company 
CAG-11. 
Docket  No.  RP94-4 18-000.  Camegio 
Natural  Gas  Company 
CAG-12. 

Docket  No.  RP94-419-000,  East  Tnnnosson 
Natural  Gas  Company 
CAG-13. 

Omitted 
CAG-14. 
Docket  Nos.  RP94-421-000  and  001. 
National  Fuel  Gas  Supply  Corporation 
CAG-1 5. 
Docket  No.  RP94-422-000.  Texas  Gas 
Transmission  Corporation 
CAG-16. 
Docket  No.  RP94-423-OO0.  Texas  Gas 
Transmission  Corporation 
CAG-17. 

Docket  Nos.  RP94-424-600  and  001.  ANR 
Pipeline  Company 
CAG-18. 
Docket  No.  RP94-425-000,  Tennessee  Gas 
Pipeline  Company 
CAG-19. 
Docket  No.  RP94-429-000,  Southern 
Natural  Gas  Company 
CAG-20. 

Docket  No.  TM94-4-3 4-001,  Florida  Gas 
Transmission  Company 
GAG-21. 
Docket  No.  TM95-2-2-000,  East  Tennessee 
Natural  Gas  Company 
CAG-22. 
Docket  No.  TM95-2-22-000.  CNG 
Transmission  Corporation 
CAG-23. 

Omitted 
CAG-24. 
Docket  No.  TM95-2-1 10-000.  Iroquois  Gas 
Transmission  System,  LP. 
CAG-25. 

Docket  No.  RP93-55-002.  Trailblazer 
Pipeline  Company 
CAG-26. 
Docket  No.  RP94-397-000.  K  N  Interstate 
Gas  Transmission  Company 
CAG-27. 
Docket  No.  RP94-404-000.  Northern 
Border  Pipeline  Company 
CAG-28. 
Docket  No.  RP94-407-000,  Mississippi 
River  Transmission  Corporation 
CAG-29. 

Omitted 
CAG-30. 
Docket  No.  RP94-410-000,  Northwest 
Pipeline  Corporation 
CAG-31. 
Docket  Nos.  RP94-414-000  and  RP94- 
415-000,  Northern  Natural  Gas  Company 
CAG-32. 
Docket  No.  RP94-4 16-000.  Northern 
Natural  Gas  Company 
C.\G-33. 
Docket  No.  RP94-41 7-000.  Koch  Gatewav 
Pipeline  Company 
CAG-34. 


ISS 


Docket  No.  RP94-427-OeO,  High  Island 

Offshore  System 
Docket  No.  RP94-426-«)0.  U-T  Offehore 
System 
CAG-35. 
Docket  No.  RP94-428-000,  Natural  Gas 
Pipeline  Company  of  America 
CL\G-36. 

OmittDd 
CAG-37. 
Docket  No.  1^195-1-31-000.  NorAroCas 
Transmission  Company 
(:aG-38. 
Docket  No.  TM95-2-25-O00,  Mississippi 
River  Transmission  Corporation 
CAG-39. 
Docket  No.  TM95-2-28-000,  Panhandle 
Eastern  Pipeline  Company 
(.AG-40. 
Docket  Nos.  TA95-1-23-000  and  TM95-2- 
23-000.  Eastern  Shore  Natural  Gas 
Company 

c:ag-4i. 

Docket  No.  PR94-16-000.  Southern 
California  Gas  Company 
CJ\G-42. 

Omitted 
CAG-43.  ' 
Omitted 
C.AG-44. 

Omitted 
CAG-45. 

Docket  Nos.  Rl'94-4 30-000  and  001. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-46. 
Docket  No.  RP94-286-000.  Richmond 
Power  Enterprise,  LP. 
CJiG-47. 

Docket  Nos.  RP94-e-<X)5,  RP94-64-000 
and  RP94-1 54-000,  Northern  Natural 
Gas  Company 
CAG-48. 
Docket  No.  RP94-60-006,  Transwestern 
Pipeline  Company 
CJiG-A9. 

Omitted 
CAG-50. 
Docket  No.  RP94-331-002.  Qiiestar 
Pipeline  Company 

c:ac;-5i. 

Docket  No.  RP94-343-001 .  Nor  Am  Gas 

Transmission  Company 
Docket  Na  RP94-237-001.  Arkansas  Gas 
Consumers  v.  Nor  Am  Gas  Transmission 
(Company 
CA(;-52. 
Docket  Nos.  RP91-224-01 1 .  01 2  and 
RP92-1-018.  Northern  Natural  C*s 
Company 
CA(;-53. 
Docket  Nos.  RP91-2&-010.  RP91-162-0(M. 
RP92-1 8-006,  RP88-184-016.  RPgft- 
132-016  and  RP90-81-008.  El  Paso 
Natural  Gas  Company 
CAG-54. 
Docrket  Nos.  RP94-96-0O4. 005. 007,  RP94- 
213-003,  004  and  005,  CNG 
Transmission  Corporation 
CAG-55. 
Docket  No.  RP93-3-011,  Arkla  Energy 
Resources  Company 
CAG-56. 
Docket  No«.  RP88-184-015,  RP8»-132- 
015,  RP9O-81-007,  RP91-26-009.  RP91- 
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162-003  and  RP92-1&-015,  El  Paso 
Matural  Gas  Company 
CAC  -57. 

O  nitted 
CAC -58. 
D(  cket  No.  CP91-2677-004.  Iroquois  Gas 

Transmission  System  LP. 
D<  cket  No.  CP89-629-029,  Tennessee  Gas 

'ipeline  Company 
D(  cket  No.  CP89-661-027,  Algonquin  Gas 
Transmission  Company 
CAC  -59. 
D(  cket  No.  RP88-44-045.  El  Paso  Natural 
jas  Company 
CL\C-60. 
D  cket  Nos.  RP94-24fr-000  and  RP94- 

288-000.  Williams  Natural  Gas  Company 
D(  cket  No.  RP94-355-000,  City  Utilities  of 
?pringfield,  Missouri  v.  Williams 
Matural  Gas  Company 
CAC  -61. 
D(  cket  No.  RP94-1 84-000.  JMC  Power 
Projects  V.  Tennessee  Gas  Pipeline 
^mpany 
D(  cket  No.  RP94-261-002.  Tennessee  Gas 
'ipeline  Company 
CAC  -62. 
a  cket  No.  GP91-8-004.  lack  J.  Grynberg. 
ndividually  and  as  C^neral  Partner  for 
he  Greater  Green  River  Basin  Drilling 
'rogram:  72-73  v.  Rocky  Mountain 
Matural  Gas  Company,  a  division  of  KN 
inergy,  Inc. 
D(  cket  No.  GP91-10-004,  Rocky  Mountain 
Matural  Gas  Company  v.  Jack  J.  Grynberg. 
ndividually  and  as  General  Partner  for 
he  Greater  Green  River  Basin  Drilling 
'rogram:  72-73 
CL\C-63. 
a  cket  No.  IS94-27-000.  Exxon  Pipeline 
:k>mpany 
fL\C-64. 

.  Dt  cket  No.  GP90-7-000.  Barbara  T.  Faskon 
CAC -65. 
D<  cket  No.  MG94-4-001.  Alabama- 
Tennessee  Natural  Gas  Company 
CAC -66. 
D  cket  Nos.  MG91-4-001  and  002.  East 

Tennessee  Natural  Gas  Company 
D  cket  Nos.  MG90-4-001 .  002. 003  and 
KM.  Midwestern  Gas  Transmission 
I^ompany 
D«  cket  Nos.  MG88-1 9-005  and  006. 
Tennessee  Gas  Pipeline  Company 
CL\C-67. 
D  cket  No.  CP92-508-006.  National  Fuel 
jas  Supply  Corporation 
CAC  -68. 
D(  cket  No.  CP94-207-001,  Southern 
^iifomia  Gas  Cx>mpany 
CJ\C  -69. 
(>  nitted 

O 
CAC 

O 
CAC 


-70. 


O  nittod 


On 


J-71. 
itted 
-72. 
O  nitted 
CM  -73. 
D  cket  No.  CP93-281-001.  Paiute  Pipeline 
[k)mpany 
CAi  -74. 

O  nitted 
CAC  -75. 
n  cket  Nos.  CP93-34O-001  and  CP93- 
J96-001 .  c:NG  Transmission  C:orporation 


Docket  No.  Cy94-146-001.  CNG  Producing 

Company 
Docket  No.  CP94-148-001,  C:NG 
Transmission  Corporation,  CNG 
Producing  Company  and  Otis  Petroleum 
Corporation 
Docket  No.  RP94-1 20-005,  Koch  Gateway 

Pipeline  Company 
Docket  No.  RP94-164-O03.  Trunkline  Gas 
Company 
C:Arr-76. 
Docket  No.  CP93-567-O01 .  Texas  Gas 
Transmission  C]orporation 
CAG-77. 

Omitted 
CAG-78. 
Docket  No.  C:P94-68-001.  Transcontinental 
CJas  Pipe  Line  Corporation 
CACJ-79. 

Omitted 
CAC;-80. 
Docket  No.  CP94-158-001,  Pacific  Gas  and 
Electric  Company 
CAG-81. 

Omitted 
CAO-82. 
Docket  Nos.  C:P92-21 7-000, 001  and 
M T94-2-000,  Texas-Ohio  Pipeline,  Inc. 
C,^G-83. 

Omitted 
CA&-84. 
Docket  No.  CP94-74-O00.  NorAm  Gas 
Transmission  Company 
CAG-85. 

Omitted 
CAG-86. 

Omitted 
CAG-87. 
Docket  Nos.  CP94-6-000  and  001 ,  Texas 

Eastern  Transmission  Corporation 
Docket  No.  C3^4-89-000,  CNG 
Transmission  Corporation 
CAG-88. 
Docket  No.  CP94-21 1-000.  Transwestern 
Pipeline  Company 
CACJ-89. 

Omitted 
CAG-90. 

Docket  No.  CP87^  18-003.  Trunkline  LNG 
Company 
CA(;-91. 

Omitted 
CAG-92. 
Docket  No.  CP94-636-000.  Newfield 

Exploration  and  Production  Company 
Docket  No.  CP94-567-000.  Texas  Eastern 
Transmission  Corporation 
CAC;-93. 
D«x;ket  No.  CP94-699-O00.  Kern  River  CJas 
Transmission  Company 
C:AG-94. 

Omitted 
CAO-95. 
Omitted 

Hydro  Agenda 
H-1. 
Roser\'C(l 

Electric  Agenda 

E-1. 
Docket  No.  RM93-ig-000.  Inquiry- 
Concerning  the  Commission's  Pricing 
Policy  for  Transmission  Services 
Provided  by  Public  Utilities  Under  the 
Federal  Power  Act  Statement  of  Policy. 

I>-2. 


Docket  No.  RM94-20-000.  Inquiry 
Concerning  the  Role  of  Power  Pools  and 
Alternative  Institutions  Under  the 
Federal  Power  Act.  Notice  of  Inquir\'. 
E-3. 

Docket  No.  ER94-1 288-000,  PacifiCorp, 
the  California  Municipal  Utilities 
Association,  and  the  Independent  Energy 
Producers  (on  behalf  of  Western  Regional 
Transmission  Association).  The 
Commission  will  consider  a  proposal  to 
establish  a  regional  transmission  group. 
E-4. 

Docket  No.  ER94-1 381-000.  Southwest 
Regional  Transmission  Association.  The 
Commission  will  consider  a  proposal  to 
establish  a  regional  transmission  group. 

Oil  and  Gas  Agenda 

/.  Pipeline  Bate  Muttt^rs 

PR-1. 
Docket  No.  RM94-2-000.  Cost-of-.Servicc 
Filing  and  Reporting  Requirements  for 
Oil  Pipelines.  Final  Rule. 
PR-2. 
Docket  No.  RM94-1-000.  Market-Based 
Ratemaking  for  Oil  Pipelines.  Final  Rule. 

//.  Restructuring  Matters 

RS-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

PC-1. 

Omitted 

Dated:  October  19,  1994. 
Lois  D.  Cashell, 
Secretaty. 

(FR  Doc.  94-26402  Filed  10-20-94: 12:54 
pml 

BILLING  CODE  S717-01-P 

FEDERAL  (X>MMUNICA'nONS  COMMISSION 

Deletion  of  Agenda  Item  From  October 
20th  Open  Meeting 

The  following  item  has  been  deleted, 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  October  20, 
1994,  Open  Meeting  and  previously 
listed  in  the  Ck)mmission's  Notice  of 
October  13, 1994.  published  October  18, 
1994  (59  FR  5258f>J. 

Item  No..  Bureau,  and  Subject 

5 — Ckimmon  Carrier — ^Title:  Amendment  of 
the  Commission's  Rules  to  Establish  New 
Personal  Oimnmnications  Ser\'ices  (GN 


Docket  No.  90-314,  RM-7140,  7175  and 
7618).  Summary:  The  Commission  will 
consider  ten  petitions  seeking 
reconsideration  of  the  Broadband  PCS 
Memorandum  Opinion  and  Order. 
Dated:  October  19, 1994. 

Federal  Communications  Commission. 

William  F.  Galon, 

Acting  Secretary. 

IFR  Doc.  94-26438  Filed  10-20-94:  3:47  pm] 

BILLING  CODE  •712-41-M 

TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No.  1470] 

TIME  AND  DATE:  10  a.m.,  October  26. 
1994. 

PLACE:  TVA  Knoxville  Office  Complex, 
400  West  Summit  Hill  Drive,  Knoxville. 
Tennessee. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 

held  on  September  21, 1994. 

ACTION  TTEMS: 
New  Business 

A — Budget  and  Financing 

Al.  Adoption  of  Tennessee  Valley  Authority 
Financial  Statements  for  Fiscal  Year 
1994 

A2.  Retention  of  Net  Power  Proceeds  and 
Nonpower  Proceeds  and  Payments  to  the 
U.S.  Treasur\'  in  March  1995,  Pursuant 
to  Section  26  of  the  TVA  Act 

A3.  Fiscal  Year  1994  Tax-Equivalent 
Pa\'ments 

E—Beal  Property 

El.  Public  Auction  Sale  of  Approximately 
12.38  Acres  of  Land  on  Pickwick  Lake  in 
Tishomingo  County,  Mississippi 

E2.  Deed  Modification  Affecting 

Approximately  0.02  Acre  of  Private  Land 
on  Watts  Bar  Lake  in  Rhea  C^ounty, 
Tennessee 

E3.  Abandonment  of  Right-of-Way  Affecting 
Approximately  21.7  Acres  of  TVA's 
Hiwassee-Chickamauga  Trnnsmission 
Line  in  Bradley  Cx)unty.  Tennessee 

E4.  Easement  Relocation  Affecting 
Approximately  0.3  Acre  of  TVAs 
Bumsville-Booneville  Transmission  Line 
in  Prentiss  County.  Mississippi 

F— Unclassified 

Fl.  Filing  of  Condemnation  Cases 


F2.  Supplement  to  Contract  No.  TV-62313A 
with  the  State  of  Alabama  for  Continued 
Operation  and  Maintenance  of 
Radiological  Emergency'  Plans  and 
Programs  Required  by  the  Federal 
Emergency  Management  Agency  and  the 
Nuclear  Regulatory  Ckimmission 

F3.  Approval  of  Contract  with  Ecolochem. 
Inc..  for  Water  Treatment  Services  at 
TVA  Fossil  and  Nuclear  Plants 

F4.  Approval  of  a  Contract  with  Norfolk 
Southern  Railway  Company  for  Ckjal 
Transportation  to  Kingston  Fossil  Plant 

F5.  Supplement  to  Contract  No.  TV-87639V 
with  American  Technical  Associates, 
Inc..  for  Temporary  Technical  and 
Professional  Support  Services  for  Sp<!cial 
Projects  and  During  Outage  Periods 

F6.  Approval  of  Ck>ntract  with  C^neral 
Electric  Company  for  Installation  of  a 
Noncondensing  Turbine  Generator  at 
[ohnsonville  Fossil  Plant 

INFORMATION  TTEMS: 

1.  Approval  of  a  30-year  Easement  to 

Tennessee  River  Intrastate  Gas  Company. 
Inc.,  for  a  Gas  Pipeline  Affecting  0.4  Acre 
of  Land  on  Wheeler  Lake  in  Morgan 
Oiunty,  Alabama 

2.  Approval  of  a  Delegation  of  Authority  to 

Vice  President  of  Fossil  Fuels  to  Award 
a  One-Year  Contract  for  Ckwl  for 
Shawnee  Fossil  Plant  to  Arch  Cxial  SaU^s 
Ckjmpany 

3.  Approval  of  Supplements  to  Extend  5>o\'en 

Existing  Contracts  for  Construction  and 
Modification  Services  at  TVA  Offices  in 
Chattanooga  and  Knoxville.  Tennessee 

4.  Approval  of  a  Contract  with  |.A.  (ones 

Management  Services  to  Provide 
Construction  Ser\'jces,  Materials. 
Equipment,  and  Renovation  Serx'icos  of 
Existing  Office  Facilities 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Ron  Loving.  Vice  President, 
Ck)vemmental  Relations,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TV'A's 
Washington  Office  (202)  898-2999. 

Dated;  October  19, 1994. 
Edward  S.  Christenbury, 
General  Counsel  and  Secretary. 
IFR  Doc  94-26368  Filed  10-20-94: 10:56 
am) 
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Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

Statutorily  Mandated  Designation  of 
Qualified  Census  Tracts  and  Difficult 
Development  Areas  for  Section  42  of  the 
Internal  Revenue  Code  of  1986;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPflffENT 

Office  of  tfie  Secretary 

[Docket  No.  N-«4-0821;  FR-3796-N-01] 

Statutorily  Martdated  Designation  of 
Qualified  Census  Tracts  and  Difficult 
Development  Areas  for  Section  42  of 
the  Internal  Revenue  Code  of  1986 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTtON:  Notice. 

SUMMARY:  This  document  provides 
revised  designations  of  "Qualified 
Census  Tracts"  and  "Difficult 
Development  Areas"  for  purposes  of  the 
Low-Income  Housing  Tax  Credit 
("LIHTC")  under  section  42  of  the 
Internal  Revenue  Code  of  1986.  and 
provides  the  methodology  used  by  the 
United  States  Department  of  Housing 
and  Urban  Development  ("HUD").  The 
new  Qualified  Census  Tract 
designations  are  based  on  1990  census 
data.  The  new  Difficult  Development 
Areas  are  based  on  FY  1994  Fair  Market 
Rents  ("FMRs"),  FY  1994  income  limits 
and  1990  census  population  counts  as 
explained  below. 

EFFECTIVE  DATE:  The  lists  of  Qualified 
Census  Tracts  and  Difficult 
Development  Areas  are  effective  for 
allocations  of  credit  made  after 
December  31, 1994.  In  the  case  of  a 
building  described  in  Internal  Revenue 
Code  section  42(h)(4)(B),  the  list  is 
effective  if  the  bonds  are  issued  and  the 
building  is  placed  in  service  after 
December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Gross,  Senior  Tax  Attorney, 
Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Developmentr451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 
(202)  708-3260,  or  Kurt  G.  Usowski," 
Economist,  Division  of  Economic 
Development  and  Public  Finance,  Office 
of  Policy  Development  and  Research, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 
(202)  708-0426.  A  telecommunications 
device  for  deaf  persons  (TDD)  is 
available  at  (202)  708-9300.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Treasury  Department  and 
the  Internal  Revenue  Service  thereof  are 
authorized  to  interpret  and  enforce  the 
provisions  of  the  Internal  Revenue  Code 
oj  1986  (the  "Code"),  including  the 
Low-Income  Housing  Tax  Credit 
("LIHTC")  found  at  section  42  of  the 
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Co  le,  as  enacted  by  the  Tax  Reform  Act 
of  986  (Pub.  L.  99-514],  as  amended  by 
the  Technical  and  Miscellaneous 
Re  'enue  Act  of  1988  [Pub.  L.  100-647], 
as  I  imended  by  the  Omnibus  Budget 
Re  onciliation  Act  of  1989  [Pub.  L.  101- 
23j  ],  as  amended  by  the  Omnibus 
Bu  iget  Reconciliation  Act  oil 990  [Pub. 
L.    01-508],  as  amended  by  the  Tax 
Exi  ension  Act  of  1991  [Pub.  L.  102- 
22!  ].  and  as  amended  and  made 
pel  manent  by  the  Omnibus  Budget 
Re  onciliation  Act  of  1993  [Pub.  L.  103- 
66    The  Secretary  of  HUD  is  required  to 
de  ignate  Qualified  Census  Tracts  and 
Di!  Scult  Development  Areas  by  section 
42  i)(5)(C)oftheCode. 

1 1  order  to  assist  in  understanding 
HI  D's  mandated  designation  of 
Qu  ilified  Census  Tracts  and  Difficult 
De  elopment  Areas  for  use  in 
adi  linistering  section  42  of  the  Code,  a 
sui  imary  of  section  42  is  provided.  The 
fol  owing  summary  does  not  purport  to 
bir  d  the  Treasury  or  the  IRS  in  any  way, 
noi  does  it  purport  to  bind  HUD  as  HUD 
has  no  authority  to  interpret  or 
adi  linister  the  Code,  except  in  those 
ins  ances  where  it  has  a  specific 
de  jgation. 

Sui  nmary  of  Low  Income  Housing  Tax 
Cn  dit 

'  he  LIHTC  is  a  tax  incentive  intended 
to   ncrease  the  availability  of  low 
inc  Dme  housing.  Section  42  provides  an 
inc  jme  tax  credit  to  owners  of  newly 
coi  structed  or  substantially 
reh  ibilitdted  low-income  rental  housing 
pre  jects.  The  dollar  amount  of  the 
LII  TC  available  for  allocation  by  each 
sta  e  (the  "credit  ceiling")  is  limited  by 
po  ulation.  Each  state  is  allocated  credit 
baj  3d  on  $1.25  per  resident.  Also,  states 
ma  \  carr>'  forward  unused  or  returned 
ere  lit  for  one  year;  if  not  used  by  then, 
ere  lit  goes  into  a  national  pool  to  be 
all(  cated  to  states  as  additional  credit. 
Sta  e  and  local  housing  agencies 
all(  cate  the  state's  credit  ceiling  among 
lov  income  housing  building  owners 
ap  lying  for  the  credit. 

'  he  credit  is  based  on  the  cost  of 
un  ts  placed  in  service  as  low-income 
un  ts  under  certain  minimum 
oc(  upancy  and  maximum  rent  criteria. 
In   eneral,  a  building  must  meet  one  of 
tw    thresholds  to  be  eligible  for  the 
Llf  TC:  either  20%  of  units  must  be 
rer  -restricted  and  occupied  by  tenants 
wil  li  incomes  no  higher  than  50%  of  the 
An  a  Median  Gross  Income  ("AMGI"), 
or  ^0%  of  units  must  be  rent  restricted 
occupied  by  tenants  with  incomes 
ligher  than  60%  of  AMGI.  The  term 
"re  It-restricted"  means  that  gross  rent, 
inc  uding  an  allowance  for  utilities, 
car  not  exceed  30%  of  the  tenant's 
im  (uted  income  limitation  (i.e.,  50%  or 


60%  of  AMGI).  The  rental  restrictions 
remain  in  effect  for  at  least  15  years,  and 
building  owners  are  required  to  enter 
into  agreements  to  maintain  the  low 
income  character  of  the  building  for  an 
additional  15  years. 

The  LIHTC  reduces  income  tax 
liability  dollar  for  dollar.  It  is  taken 
annually  for  a  term  often  years  and  is 
intended  to  yield  a  present  value  of 
either  (1)  70  percent  of  the  "qualified 
basis"  ior  new  construction  or 
substantial  rehabilitation  expenditures 
that  are  not  federally  subsidized  or 
financed  with  tax-exempt  bonds,  or  (2) 
30  percent  of  the  qualified  basis  for  the 
acquisition  of  existing  projects  or 
projects  involving  federal  subsidies  or 
financing  with  tax-exempt  bonds.  The 
actual  credit  rates  were  fixed  at  9 
percent  (70  percent  present  value)  aad 

4  percent  (30  percent  present  value)  for 
1987,  and  are  adjusted  monthly  for 
projects  placed  in  service  after  1987 
under  procedures  specified  in  section 
42.  Individuals  can  use  the  credit  up  to 
a  deduction  equivalent  of  $25,000.  This 
equals  $9,900  at  the  39.6%  maximum 
marginal  tax  rate.  Individuals  cannot 
use  the  credit  against  the  alternative 
minimum  tax.  Corporations,  other  than 

5  or  professional  service  corporations, 
can  use  the  credit  against  ordinary 
income  tax.  They  cannot  use  the  credit 
against  the  alternative  minimum  tax. 
These  corporations  can  also  use  the 
losses  from  the  project. 

The  qualified  oasis  represents  a 
fi-action  of  the  "eligible  basis,"  based  on 
the  number  of  low  income  imits  in  the 
building  as  a  percentage  of  the  total 
number  of  units,  or  based  on  the  floor 
space  of  low  income  units  as  a 
percentage  of  the  total  floor  space  in  the 
building.  The  eligible  basis  is  the 
adjusted  basis  attributable  to  acquisition 
cost  plus  the  amounts  chargeable  to 
capital  account  incurred  prior  to  the  end 
of  the  first  taxable  year  in  which  the 
qualified  low  income  building  is  placed 
in  service.  In  the  case  of  buildings 
located  in  designated  Qualified  Census 
Tracts  or  designated  Difficult 
Development  Areas,  eligible  basis  is 
increased  to  130%  of  what  it  would 
otherwise  be.  This  means  that  the 
available  credit  will  also  be  increased  by 
30%:  if  the  70%  credit  is  available,  it 
will  effectively  be  increased  to  91%. 

Under  section  42(d)(5)(C)  of  the  Code, 
a  Qualified  Census  Tract  is  any  census 
tract  (or  equivalent  geographic  area 
defined  by  the  Bureau  of  the  Census)  in 
which  at  least  50%  of  households  have 
an  income  less  than  60%  of  the  AMGI. 
There  is  a  limit  on  the  amount  of 
Qualified  Census  Tracts  in  any 
Metropolitan  Statistical  Area  ("MSA") 
or  Primary  Metropolitan  Statistical  Area 
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("PMSA")  that  may  be  designated  to 
receive  an  increase  in  eligible  basis:  all 
ofthe  designated  census  tracts  within  a 
given  MSA/PMSA  may  not  together 
contain  more  than  20%  of  the  total 
population  ofthe  MSA/PMSA.  For 
purposes  of  this  rule,  all  non- 
metropolitan  areas  in  a  state  are  treated 
as  if  they  constituted  a  single 
metropolitan  area. 

Section  42  defines  a  Difficult 
Development  Area  as  any  area 
designated  by  the  Secretary  of  HUD  as 
an  area  that  has  high  construction,  land, 
and  utility  costs  relative  to  the  AMGI. 
Again,  limits  apply.  All  designated 
Difficult  Development  Areas  in  MSAs/ 
PMSAs  may  not  contain  more  than  20% 
of  the  aggregate  population  of  all  MSAs/ 
PMSAs,  and  all  designated  areas  not  in 
metropolitan  areas  may  not  contain 
more  than  20%  of  the  aggregate 
population  of  the  non-metropolitan 
counties. 

An  amendment  to  section  42  made  by 
section  11701(a)(2)  ofthe  Omnibus 
Budget  Reconciliation  Act  of  1990 
specifies  that  the  income  test  for 
designation  of  Qualified  Census  Tracts 
should  be  based  on  the  most  recent 
census  data.  Changes  in  MSA/PMSA 
definitions  made  after  HUD's  last 
designation  of  Qualified  Census  Tracts 
and  Difficult  Development  Areas 
necessitate  this  notice. 

Explanation  of  HUD  Designation 
Methodology 

A.  Qualified  Census  Tracts 

In  developing  this  revised  list  of 
LIHTC  Qualified  Census  Tracts,  HUD 
used  1990  Census  data  and  the  MSA/ 
PMSA  definitions  established  by  the 
Office  of  Management  and  Budget  that 
applied  as  of  June  30, 1993.  Beginning 
with  the  1990  census,  tract-level  data 
are  available  for  the  entire  country. 
Generally,  in  metropolitan  areas  these 
geographic  divisions  are  called  census 
tracts  while  in  most  non-metropoHtan 
areas  the  equivalent  nomenclature  is 
Block  Numbering  Area  ("BNA").  BNAs 
are  treated  as  census  tracts  for  the 
purposes  of  this  Notice. 

The  LIHTC  Qualified  Census  Tracts 
were  determined  as  follows: 

1 .  A  census  tract  must  have  50%  of 
its  households  with  incomes  below  60% 
of  the  AMGI  to  be  eligible.  HUD  has 
defined  60%  of  AMGI  income  as  120% 
of  HUD's  Very  Low  Income  Limits,  that 
are  based  on  50%  of  area  median  family 
income,  adjusted  for  high  cost  and  low 
income  areas.  The  1994  income 
estimates  were  then  deflated  to  1989 
dollars,  so  they  would  match  the  1990 
Census  income  data. 


2.  For  each  census  tract,  the 
percentage  of  households  below  the 
60%  income  standard  was  determined 
by  (a)  calculating  the  average  household 
size  of  the  census  tract,  (b)  applying  the 
income  standard  after  adjusting  it  to 
match  the  average  household  size,  and 
(c)  calculating  the  number  of 
households  with  incomes  below  the 
income  standard. 

3.  Qualified  Census  Tracts  are  those 
in  which  50%  or  more  of  the 
households  are  income  eligible  and  the 
population  of  all  census  tracts  that 
satisfy  this  criterion  does  not  exceed 
20%  of  the  total  population  of  the 
respective  area. 

4.  In  areas  where  more  than  20%  of 
the  population  qualifies,  census  tracts 
are  ordered  from  the  highest  percentage 
of  eligible  households  to  the  lowest. 
Starting  with  the  highest  percentage, 
census  tracts  are  included  until  the  20% 
limit  is  exceeded.  If  a  census  tract  is 
excluded  because  it  raises  the 
percentage  above  20%,  then  subsequent 
census  tracts  are  considered  to 

.  determine  if  a  census  tract  with  a 
smaller  population  could  be  included 
without  exceeding  the  20%  limit. 

B.  Difficult  Development  Areas 

In  developing  the  list  of  Difficult 
Development  Areas,  HUD  compared 
incomes  with  housing  costs.  HUD  used 
1990  Census  data  and  the  MSA/PMSA 
definitions  established  by  the  Office  of 
Management  and  Budget  that  applied  as 
of  June  30, 1993.  The  basis  for  these 
comparisons  was  the  HUD  income 
limits  and  Fair  Market  Rents  ("FMRs") 
used  for  the  section  8  Housing 
Assistance  Payments  Program.  The 
procedure  used  in  making  these 
calculations  follows: 

1.  For  each  MSA/PMSA  and  each 
non-metropolitan  county,  a  ratio  was 
calculated.  This  calculation  used  the  FY 
1994  two-bedroom  FMR  and  the  FY 
1994  four-person  income  limit  for  Very 
Low  Income  households.  The  numerator 
of  the  ratio  was  the  ratio  of  the  area  FMR 
to  the  FY  1994  U.S.  average  FMR.  The 
denominator  of  the  ratio  was  the  ratio  of 
60%  ofthe  AMGI  to  60%  ofthe  FY  1994 
U.S.  average  of  area  median  gross 
incomes. 

2.  The  ratios  ofthe  FMR  to  the  income 
limit  were  arrayed  in  descending  order, 
separately,  for  MSAs/PMSAs  and  for 
non-metropolitan  counties. 

3.  The  Difficult  Development  Areas 
are  those  with  the  highest  ratios 
cumulative  to  20%  ofthe  1990 
population  of  all  metropolitan  areas  and 
of  all  non-metropolitan  counties. 

4.  The  American  Housing  Survey  data 
used  to  calculate  the  FMRs  for  New 
York  City  were  adjusted  by  eliminating 


rent-controlled  units.  The  FMRs  were 
recalculated  on  the  basis  of  the  adjusted 
data.  Because  FMRs  are  based  on  recent 
mover  rents,  the  FMRs  generally  reflect 
market  rents  rather  than  rent-controlled 
rents.  In  this  case,  the  adjustment  had 
no  impact  on  the  FMR. 

C.  Application  of  Caps  to  Qualified 
Census  Tract  and  Difficult  Development 
Area  Determinations 

In  identif>'ing  Qualified  Census  Tracts 
and  Difficult  Development  Areas,  HUD 
applied  various  caps,  or  limitations,  as 
noted  above.  For  Qualified  Census 
Tracts,  section  42(d)(5)(C)(ii)(II)  ofthe 
Code  specifies  that  the  population  of 
eligible  census  tracts  within  a 
metropolitan  area  cannot  exceed  20%  nf 
the  population  of  that  metropolitan  area. 
Similarly,  for  census  tracts/BNAs 
located  outside  metropolitan  areas,  the 
population  of  eligible  census  tracts/  . 
BNAs  cannot  exceed  20%  of  the 
population  of  the  non-metropolitan 
counties  in  a  State.  The  cumulative 
population  of  metropohtan  Difficult 
Development  Areas  cannot  exceed  20% 
of  the  cumulative  population  of  all 
metropolitan  areas  and  the  cumulative 
population  of  non-metropolitan  Difficult 
Development  Areas  cannot  exceed  20% 
ofthe  cumulative  population  of  all  non- 
metropolitan  counties. 

In  applying  these  caps,  HUD 
established  procedures  to  deal  with  two 
issues:  (1)  How  to  proceed  when  the 
next  logical  choice  for  inclusion  causes 
the  aunulative  area  population  to 
exceed  the  cap,  and  (2)  how  to  treat 
small  overruns  of  the  caps.  The 
remainder  of  this  section  explains  the 
procedures. 

1.  Next  choice  causes  cumulative 
population  to  exceed  the  cap.  In 
applying  the  20%  cap  to  Quahfied 
Census  Tracts,  HUD  did  not  attempt  to 
break  a  borderline  census  tract  into 
smaller  areas.  Instead  HUD  looked  tract- 
by-tract  down  the  ranking  beyond  the 
excluded  tract  to  see  if  a  smaller  tract 
could  be  included  without  exceeding 
the  cap.  The  approach  to  Qualified 
Census  Tracts  dilTers  bom  the  treatment 
of  difficult  development  metropolitan 
areas  because  of  an  important  difference 
in  how  caps  affect  each  of  them.  Section 
42(d)(5)(C)(ii)(I)  ofthe  Code  sets  a 
simple  test  for  eligibility  for  Qualified 
Census  Tracts.  If  a  tract's  low  income 
population  exceeds  50%  of  its  total 
population,  then  the  tract  is  eligible 
unless  it  becomes  necessary  to  eliminate 
the  tract  to  satisfy  the  cap.  There  are 
many  metropolitan  areas  and  States  in 
which  the  population  of  eligible  areas 
falls  short  of  20%.  When  HUD  had  to 
eliminate  tracts  to  satisfy  the  20%  cap. 
it  was  choosing  among  tracts  that  were 
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otherwise  eligible.  By  comparison,  - 
section  (42](d)(5)(C)  does  not  specify 
under  what  conditions  an  area  is 
automatically  a  Difficult  Development 
Area.  HUD  did  not  attempt  to  establish 
a  threshold  for  eligibility.  Instead  HUD 
used  the  20%  cap  as  a  limit  on 
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2.  For  both  Qualified  Census  Tracts 
and  Difficult  Development  Areas,  HUD 
applied  the  caps  strictly  unless  a  strict 
application  produced  an  anomalous 
result.  Specifically,  HUD  stopped 
selecting  areas  when  it  was  impossible 
to  choose  another  area  without 
exceeding  the  applicable  cap.  The  only 
exception  to  this  policy  was  when  an 
excluded  area  contained  either  a  large 
absolute  population  or  a  large 
percentage  of  the  total  population  and 
its  inclusion  resulted  in  only  a  minor 
overrun  of  the  cap.  There  were  some 
cases  where  the  inclusion  of  an  area 
would  result  in  a  minimal  overrun  of 
the  cap;  but,  in  all  of  these  cases,  the 
exclusion  of  the  area  resulted  in  neither 
a  large  absolute  loss  of  population  nor 
a  large  short-fall  below  20%.  HUD 
believes  the  designation  of  these  areas  is 
consistent  with  the  intent  of  the 
legislation.  Some  latitude  is  lustifiable 
beiause  it  is  impossible  to  really 
determine  whether  the  20%  cap  has 
been  exceeded,  as  long  as  the  apparent 
excess  is  small,  due  to  measurement 
error.  Despite  the  care  and  effort 
involved  in  a  decennial  census,  it  is 
recognized  by  the  Census  Bureau,  and 
all  users  of  the  data,  that  the  population 
counts  for  a  given  area  and  for  the  entire 
coiuitry  are  not  precise.  The  extent  of 
the  measurement  error  is  unknown. 
Thus,  there  can  be  errors  in  both  the 
numerator  and  denominator  of  the  ratio 
of  populations  used  in  applying  a  20% 
cap.  In  dmunstances  where  a  strict 
application  of  a  20%  cap  results  in  an 


ana  tnalous  situation,  recognition  of  the 
unavoidable  imprecision  in  the  census 
dat|  justifies  accepting  small  variances 
aboiire  the  20%  limit. 

>  Designations 

lifficult  Development  Areas  are 
Ignated  annually  as  updated  income 

anq  FMR  data  become  available. 

Qualified  Census  Tracts  will  not  be 

red  (signated  until  year  2000  census  data 

bee  }me  available. 

OtJ  er  Matters 

Em  ironmental  Review 

f  finding  of  No  Significant  Impact 
wit  1  respect  to  the  environment  has 
bee  a  made  in  accordance  with  HUD 
reg  ilations  at  24  CFR  part  50,  that 
imj  ilement  section  102(2](C]  of  the 
Na  ional  Environmental  Policy  Act  of 
19e  9.  The  Finding  of  No  Significant 
Im  lact  is  available  for  public  inspection 
bet  veen  7:30  a.m.  and  5:30  p.m. 
we  tkdays  in  the  Office  of  the  Rules 
Doi  :ket  Clerk  at  the  above  address. 

Im  >act  on  Small  Entities 

1 1  accordance  with  5  U.S.C.  605(b) 
(thi  Regulatory  Flexibility  Act),  the 
uni  ersigned  hereby  certifies  that  this 
not  ce  does  not  have  a  significant 
eco  nomic  impact  on  a  substantial 
nuj  aber  of  small  entities.  The  notice 
inv  olves  the  designation  of  "Difficult 
De<  'elopment  Areas"  and  "Qualified 
Cei  isus  Tracts"  for  use  by  political 
sut  divisions  of  the  States  in  allocating 
the  LIHTC,  as  required  by  section  42  of 
the  Internal  Revenue  Code,  as  amended. 
Th  s  notice  places  no  new  requirements 
on  the  States,  their  political 
sul  divisions,  or  the  applicants  for  the 
ere  lit.  This  notice  also  details  the 
tec  mical  methodology  used  in  making 
su(  h  designations. 
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state 


AZ 
CA 

CT 
FL 

HI  . 

MA 

ME 

NH 

NJ 

NY 

PR 

TX 


Metropolitan  area 

Yufna.AZ 

Los  Angeles-Long  Beach,  CA  .. 

Santa  Barbara-Santa  Maria.  CA 

BndQepon,  CT  

Daytona  Beach,  FL 

Punta  Gorda.  FL 

HonotuhJ.  HI 

Bamstabte-Yarmooth,  MA  

Portland,  ME 
PortsrrxxittvRochester,  NH-ME 

Atlantio-Cape  May,  NJ 

Nassau-Suffolk.  NY  ......'. 

AguadMa,  PR  _ 

Ponce,  PR 

El  Paso,  TX 


Salinas 


Executive  Order  12612.  Fedemli<im 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federafism.  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  any 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distributicm  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
order.  The  notice  merely  designates 
"Difficult  Development  Areas"  and   ' 
"Qualified  Census  Tracts"  as  required 
under  section  42  of  the  Internal  Revenue 
Code,  as  amended,  for  use  by  political 
subdivisions  of  the  States  in  allocating 
the  LIHTC.  The  notice  also  details  the 
technical  methodology  used  in  making 
such  designations. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and  is  not  subject  to 
review  under  the  Order.  The  notice  only 
designates  "Difficult  Development 
Areas"  and  "Qualified  Census  Tracts" 
as  required  under  section  42  of  the 
Internal  Revenue  Code,  as  amended, 
use  by  poUtical  subdivisions  of  the 
States  in  allocating  the  LIHTC.  The 
notice  also  details  the  technical 
methodology  used  in  making' such 
designations. 

Dated:  October  13. 1994. 
Henry  G.  CisnerM, 

Secretary. 


for 


Difficult  Development  Areas— Metropolitan  Areas 


I  letropoTitan  area 


CA 


Santa  C^z-Watsonviile.  CA 

New  Ha^en-Meriden,  CT 

Fort  Laiiderdale,  FL 

Sarasoti  i-Bradenton,  FL  


Boston, 


MA-NH 


Jersey  <  ;ity,  NJ 
New  Yc^k,  NY  . 

Arecitxj.  PR 

San  JuavBayamon,  PR 
Laredo,  |TX 


Metropolitan  area 


San  Francisco,  CA 

Santa  Rosa,  CA 

Stamford-Norwalk,  CT 

Fort  Pterce-Poft  Lucie,  FL  

West  Palm  Beach-Boca  Raton. 
FL. 

FitctitHjrg-Leominster,  MA  

MoomoutfvOcean,  NJ 

Newtxjrgh,  NY-PA 

Caguas.  PR 


Metropolitan  area 


San  Luis  Obispo-Atascadero. 
Ventura.  CA. 

Miami.  FL. 


Worcester,  MA-CT. 

Vinetend-MHMIe-Bridgeton. 
Mayaguez,  PR. 


State 


AK  , 

AL 
AR 

AZ 

CA 


CO 


CT 
DE 
FL 


GA 

HI  . 
ID  . 
KS 
KY 


LA  . 

MA 

MD 
ME 


MO 
MS 


MT 
NC 
NH 


NM 

NV. 

NY. 

OR 


PA 

PR 

Rl  . 

SC 

SD 

TN 

TX 
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IRS  Section  42(d)(5)(C)  Difficult  Development  Areas— Nonmetropoutan  Areas 


County 


Pacific  Islands 

Bethel  Census  Area 

Juneau  Borough  

Nome  Census  Area  ..... 

Coffee  County 

Baxter  County 

Lincoln  County 

Cochise  County  

Yavapai  County 

Alpine  County  

Humboldt  County 

Lake  County 

f^ievada  County 

Siskiyou  County  ...4 

Eagle  County  

La  Plata  County 

Routt  County 

Utchfiekl  County 

Sinsex  County 

Citnjs  County 

Hardee  County 

Monroe  County  

Bulkxh  County 

Liberty  County 

Hawaii  County 

Bonner  County 

Riley  County 

Adair  County 

Ftoyd  County 

Livingston  County 

Pike  County  

Bienville  Parish  

Tangipahoa  Parish 

Barnstable  County  

Hampshire  County 

SL  Mary's  County  

ArKlroacoggin  County  . 

Hancock  County  

Oxford  County 

WaUo  County 

Camden  County 

Adarm  County 

Copiah  County 

Laiayetle  County 

Tate  County 

Missoula  County 

Camden  County 

Beknap  County  

HHsborough  County  .. 
SuHrvan  County 

Chaves  County 

Quay  County 

Carson  City 

Pershing  County 

Clinton  County  

Greene  County  „ 

Sullivan  County  ......... 

Clatsop  County 

Gilliam  County 

Klamath  Couiity  >. 

Monroe  County 

All 

Newport  County 

Beaufort  County 

Faulk  County 

Haywood  County  

Anderson  County 

Gillespie  County 

Ken  County 

Nacogdoches  County 

Robertson  County 

Walker  County  


County 


Dillingham  Census  Area 

Ketchikan  Gateway  Borough 

North  Sk)pe  Borough 

Macon  County. 

Conway  Courity  

Madison  County 

Coconino  County 


Amador  County 

Imperial  County 

Mariposa  County  .... 

Plumas  County  

Tuolumne  County 

Garfiekj  County  , 

Lake  County 

San  Miguel  County 
Mkidlesex  County  .. 


Desoto  County 

Hendry  County 

Okeechobee  County 

Butts  County  

Unk>n  County 

Kauai  County  

Kootenai  County 


Bell  County  

Fulton  County  

Morgan  County  

Pulaski  County 

Morehouse  Parish ... 

Vemon  Parish 

Dukes  County  

I4antucket  County 
WtcornkXi  County 
Aroostook  Coun^  ... 
Kennebec  County  ... 
PKBcataquis  County  . 
Washington  County 


Bolivar  County  

Forrest  County 

Lauderdale  County  . 
Washington  County 


Dare  County 

CanoU  County 

Merrimack  County 


Cuny  County 

Rk>  Arrit>a  County 
Churchill  County  .. 


Columbia  County 

Hamilton  County , 

Tompkins  County 

Coos  County 

Hood  River  County 

Lincoln  County 
Northumberiand  County 

Washington  County 
Fairfiekj  County 
Spink  County 
Trousdale  County 

Aransas  County 

Hopkins  County 

Kimble  County  

Polk  County 

Tyler  County  

Washington  County 


County 


Fairtianks  North  Star  Borough 

Kodiak  Island  Borough  

Norttiwest  Arctic  Borough.   • 

Gariand  County 

Mississippi  County 

Gila  County 


Calaveras  County  . 

Inyo  County 

Mendocino  County 
San  Benito  County 


Gilpin  County  

Ouray  County 

Summrt  County 

New  London  County 


Franklin  County  .... 
Higtilands  County 

Taykx  County  

Canxlen  County  ... 


Maui  Courrty 


Breckinridge  County  .. 

Johnson  County 

I^KtKJlas  County 

Rowan  County  

Natctntoches  Parish  ... 
West  Feliciana  Parish 
Franklin  County 


Cumt)erland  County 

Knox  County  

Sagadahoc  County  . 
York  County 


Claiborne  County 
George  County  ... 
Leftore  County  .... 
Yazoo  County  


Pasquotank  County  . 

Ct>eshire  County 

Rockingtiam  County 


Lincoln  County 

San  Miguel  County 
Douglas  County  


Cortland  County  . 
Jefferson  County . 

Ulster  County 

Curry  County 

Jefferson  County 

Wayne  County 


Burieson  County  .. 
Hudspeth  County  , 
Kleberg  County  .... 

Rains  County  

Val  Verde  County 


County 


Haines  Borough. 

Lake  and  Peninsula  Borouoh. 


Hot  Spring  County. 
Van  Buren  County. 
Santa  Cmz  County. 

Del  Norte  County. 
Kings  County. 
Mono  County. 
Sierra  County. 

Grand  County. 
Pitkin  County. 

Windtiam  County. 

Glades  County. 
Indian  River  County. 

Dawson  County. 


Estill  County. 
Lincoln  County. 
Perry  County. 

Sabine  Parish. 

Hampden  County. 


Franklin  County. 
Lincoln  Courrty. 
Somerset  County. 


Coahoma  Courrty. 
Issaquena  County. 
Sunfk>wer  County. 


Watauga  County. 
Grafton  County. 
Strafford  Courrty. 

McKinley  County. 
Taos  County. 
Mineral  County. 

Essex  County. 
Schuyler  Co«jnty. 

Deschutes  County. 
Josephine  County. 


Camp  County. 
Jasper  County. 
Uarx}  County. 
Red  Rtver  County. 
Van  Zandt  Courrty. 
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State 


UT. 
VA. 

VI  .. 
VT  . 

WA 

WV 
WY 


County 


Daggett  County 

Carotins  County  .... 
Orange  County  ..... 
Virgin  Islands 
Addison  County  .... 

Rutland  County 

Ciallam  County 

San  Juan  County  .. 
Greentxier  County 
Teton  County 
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IRS  Section  42(o)(5)(C)  DiFFicut  r  Development  Areas— Nonmetropoutan  Areas— Continued 


County 


>)Ufly  

iridclCounty 
norflandCo 


IronCoun 

FjimtjxjLnlj  fa 
reoencKP 

Westmoreland  County 


Bennington  County  , 
Wastiinyl0n  County 

Douglas  (tounty 

Skagit  CGjnty 
Taylor  Co  unty 


County  or  county  equivalent 


Abilene,  TX 

Taylor  County  _.... 

Akron.  OH 

Portage  County 

Summit  County  .s, 


AH>any,  GA 

Dougherty  County 

Alt>any-Schenectady-Troy,  NY 

Albany  County  

Montgomery  County 

Rensselaer  County  

Schenectady  County 

AltMiquerque,  NM 
Bernalllto  County „ 

Sandoval  County  

Alexandria,  LA 

Rapides  Parish  County 

Allentown-BetMehein-Easton, 
PA 

Cartx>n  County 

Lehigh  County 

Northampton  County 

Altoon«.PA 

Blair  County  

Amarfflo,  TX 
Potter  County 

Anchorage,  AK 

Anchorage  County ^..... 

Ann  ArtMr,  Ml 

Lenawee  County 

Washtenaw  County 


Annleton,  AL 
Calhoun  County 

Appleton-Oshkosh>Neenah, 
Wl 

Outagamie  County „ 

Winnetago  County  „ 

AsheviUe,  NC 

Buncombe  County 

Macfison  County 


Tract      Tract 


0102.00 

6015.00 
5011.00 
5032.00 
5067.00 

0002.00 


0002.00 
0701.00 
0404.00 
0209.00 


0006.02 
0045.02 
0102.00 

0111.00 


0204.00 
0004.00 
0105.00 


1016.00 


0106.00 
0140.00 


0003.00 

0613.00 
4001.00 
4112.00 

0003.00 


0101.00 
0006.00 


0001.00 
0102.00 


0108.00 


5012.00 
5034.00 
5068.00 

0008.00 


0005.01 
0702.00 
0407.00 
0210.01 


0009.01 
0048.00 


0119.00 


0005.00 
0110.00 


1019.00 


0111.00 


0004.00 


0616.00 
4002.00 


County 


Washington  County 
King  and  Queen  County 


Lamoille  County 

Windham  County 

Grays  Hartxx  County 


Upshur  County 


County 


Madaon  County. 


Orarige  County. 
Windsor  County. 
Jefferson  County. 


IRS  SECTION  42(d)(5)(C)  Qualified  Cen^s  Tracts  (1990  Data,  MSA  Dernitions  June  1993)— Metropolitan 

AREAS 


Tract      Tract      Tract      Tract      Tract      Tract      Tract      Tract      Tract      Tract 


(110.00 


3013.01 
9038.00 
J  369.00 


1.00 
706.00 


( 210.02 


1012.00 


( 120.00 


009.00 
144.00 


113.00 


0004.00 


0007.00 


0002.00 
0103.00 


0111.00 


5013.02 
5041.00 
5074.00 


0013.00 


0007.00 
0709.00 


0013.00 


0127.00 


0010.00 


0114.00 


006.00  0009.01 


'003.00 


005.00 


009.00 


0118.00 


5014.00 
5042.00 
5101.00 


0014.01 


0008.00 


0014.00 


0129.00 


0011.00 


0120.00 


4005.00 


0006.00 


0011.00 


4007.00 


0007.00 


0119.00 


5015.00 
5043.00 
5103J)1 

0014.02 

0011.00 


001 5iX) 


0013.00 


0121.00 


4008.00 


0008.00 


5017.00 
5044.00 


0015.00 


0015.00 


0016.00 


5018.00 
5053.00 


0106.01 


0025.00 


0020.00 


0122.00 


4022.00 


5019.00 
5056.00 


0128.00 


0028.00 


0123.00 


4026.00 


0126.00 


4106.00 


5024.00 
5063.04 


0129.00 


0034.00 


0129.00 


5025.00 
5065.00 


0132.00 


0044.01 


4107.00  4110.00 


5031.00 
5066.00 


0045.01 


0131.00 


4111.00 
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<RS  Secton  42(d)(5)(C)  Qualified  Census  Tracts  <1990  Data,  MSA  Oernitions  June  1993)— Metropolitan 

Areas— Continued 


County  or  county  equivalent 


A«)en8.QA 

Clarke  County  _ 


MlMita,GA 

Carroll  Courtly  _ 

Cherokee  Oourty  ........ 

Clayton  County 

Cobb  County  .._.. 

Coweta  County 

DeKatb  County 

Fulton  County  ............ 


Newton  County  

SpakSng  Courrty ^. 

WflMonCourtty .._. 

Afantio-Cape  May.  NJ 

Atlantic  County ._ _ 

Cape  May  CoiH«ty _ 


Augusta-Alken,  GA-SC 

McDuffie  County  _ 

Rictimond  County  

Aiken  County  ._ _ 


Austin^San  Marcos,  TX 

6€istrop  County 

CakKveil  County 

Hays  County  .._ 

Trawis  County 


Williamson  County 

Kem  County  ., 


Arme  Arund^  Ooonty  ... 

oaWmoTB  County  

Baltimore  City  _ 


Bangor,  ME 

Penobscot  County  

Barnstable-Yarmouth,  MA 

Barnstable  County  _..... 


Baton  Rouge,  LA 

Ascenskm  Parish 

bast  Baton  Rouge  Parish 


t  Baton  Rouge  Parish 

Beaumont-Pert  Arthur,  TX 

Jefferson  Coun^ _ 


Orange  County 


Tiact 


0001.00 

9905.00 
0912.90 
0403.01 
0307.00 

tToe.oo 

0205.00 
0007.00 

oo2aoo 

0043.00 
0063.00 
0078.04 
0106J01 
1004.00 

taosiX) 

t103.(X) 


0008.00 
0214.00 


Tnct 


0002.00 


0308.00 


0206.00 
0008.00 
0029.00 
0044.00 
0064.00 
0081.02 
01O9.0(t 
1006.00 
1604.00 
11041)0 


0011.00 
0215.00 


9502.00 
0002.00 

0214.00 

9507.00 
9602.00 
0101.00 
OOOSjOI 
0009.02 
0023X>4 
0210iX) 

00O4j00 
0048.00 

7028.00 
«016.01 
0301.00 
0e03X)1 
1102.00 
1501.00 
1606.00 
2004.00 
2506.00 

0001.00 

0124.00 

0308.00 
0001.00 
0016.00 
0202.00 

0001.03 
0024XX> 
0202.00 


WIuAluiu  Coonly ~....... 

Bertton  ttoflMr,  Mi 

Berrien  County _.. 


00OS.O0 
0218.00 


9604.00 
0102.00 
0003i)2 
0010.00 
002X05 


0211X0 


W11j03 


7411.00 
4016.02 
0302.00 
0e04iX) 
1203.00 
1502.00 
I702in 
2005.00 
2603.03 

0060.02 


•309.00 
0002.00 
0021.00 


0007.00 
0051.00 


0006JOO  OOIOjOO 


Tract 


0003.00 


0309.02 


0207.00 
0010.95 
0031.00 
0046.95 
0066.01 
0082.02 
0110.00 


\607  SXi^ 


0014.00 


Tract 


0004.00 


0208.00 
0017.00 
0032.00 

oo4aoo 

0066.02 
0083.01 
0112.01 


160&00 


0015.00 


0004.00  0006.00 


9607.00 
0103.01 
0004.02 
OOISXIS 
0023j06 
0214X22 


0012j00 


4084.00 
0402.00 
OBOSjOO 


1204.00 
1504.00 
1703in 
2101.01 
2604.01 


0003.00 
0022.00, 


0008.00 
0052.00 


0103.02 
0005.00 
0013.07 
0023X>7 


4210.00 
0501.00 

oeofijoo 

1205.00 
1505.00 
ISOIUX) 
2102.01 
2604.02 


Tract 


0005.00 


0209.00 
0018.00 
0033.00 
0052.00, 
0067.00 
0083.02 


1609X0 


0018.00 


Tract 


0006.00 


0212.04 
0020.00 
0O35XQ 


0055.01 
0068.02 
0084.00 


0007.00 


0105.00 
0006.01 
0018.04 
0023.10 


0013:00  OOUjOO 


0005.00 
0024.00 


0009.00 
0053.00 


4S07.00 
0603.00 
0807X0 
1206.00 
1506.00 
1802X0 
2301.00 
2604.98 


0006X1 
0025.00 


0010.00 
0054.00 


0001 .00)  0002X0] 0003X01  O004X0l OOOS.OOt 0006X0i  0021XOl OO22X0l 002300 


0019.00 


0008.00 


0006.03 
0018.05 
0023.12 


0015X0 


4508.01 
0604.00 
0606X0 
1301.00 
1508.02 
1803X0 
2502.03 
2606.04 


Tract 


0009.00 


0221.00 
0021.00 
0036X0 

0055X2 
0071.00 
0085.00 


0023.00 


0009.00 


0006X>4 
0018.06 
0024.13 


0008.00 
0028.00 


0014.00 
0057.00 


0016X0 


4508.02 
0605.00 
0804X0 

1302.00 
1512.00 
1901X0 
2502X4 
2717.00 


Tract 


0016.96 


0224.02 

0022.00 

0037X0 

0066.00 

0072.00 

0086.01 
I 


0024.00 


0014.00 


0007.00 
0018.1 


Tract 


0227.00 
0023.00 
0038X0 
0057.00 
0073.00 
0086.02 


0025.00 


0008.02 
0021.05 


0020X0  0021.00 


Tract  1  Tract 


0237.00 
0024.00 
0039.00 
005&00 
0074.00 
0087.01 


0015.00  0104.00 


0008.03 
0021.09 


0022.00 


0701.00 
09O8XO 
1303.00 
1513.00 
1902X0 
2502.07 
2718X1 


0009.001 
0030X1 


0015.00 
0058.00 


0010.00 
0030.02 


0017.00 
0059.00 


0702X0 
0909.00 
1304.00 
1601.00 
1903X0 
2503.01 
2718.02 


0011.04 
0031.01 


0018.00 
0060.00 


0025.00 
0040X0 
0060X0 
0075.00 
tJOST.OZ 


0106.00 


0008.04 

0021.10 


0023.02 


0703.00  0704X0  0802.00 


Tract 


0026.00 
0042.00 
0062X0 
0076.01 
0088  00 


0009.02 

ooei.li 


Ws.oo 


1001.00 
1401.00 


1602.00  1803.00 
2001.00  2002.00 
2503X2  2503.03 
2804.04 


0013X0 
0031.02 


0019.00 
0061.00 


0205.00 


1002.00 

1402.00 


0014.00 
0033.00 


0022.00 
0062.00 


1004.00 
1403.00 
1604.00 
2003X0 
2505.00 


0015.00 
0040.07 


0U23.00 
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IRS  SECTION  42(d)(5)(C)  Qualified  Ceijisus  Tracts  (1990  Data,  MSA  Definitions  June  1993)— Metropolitan 

Areas— Continued 


County  or  county  equivaient 

B«rg«n  Passaic.  NJ 

Bergen  County 

Passaic  County ^.. „ 

Billings,  MX 

Yellowstone  County 

Blioxi-Quifport-Pascagpula, 
MS 

Harrison  County 

Jackson  County 

Binghamton,  NY 

Broon)e  County 

Birmingham,  AL  . 
Jefferson  County , 

Bioomlngton,  IN 

Monroe  County  

Bloomlngton-Normal,  IL 

McLean  County 

Boiss  City,  ID 

Ada  County „,...., 

Canyon  County , 

Boston,  UA-HH 

Bristol  County  

Essex  County , 

Middlessex  County  

Norfollt  County , 

Plymoutti  County , 

Suffo^  County  


BoulderLongmont,  CO 
BoukJer  County 

Brazoria,  TX 

Brazoria.  County 

Brsflwrton,  WA 

Kitsap  County  

Brideport.CT 

Fairfield  County 

Brocicton,  MA 

Plynwutti  County  

Brownsvilia-Hartingen-San 
B«nito,TX 

Cameron  County , 

Bryan-Coilegs  Station,  TX 
Brazos  County  

Buffalo-Niagara  Falls,  NY 

Erie  County 

Niagara  County 


Tract 


0031.97 
1251.97 
1808.00 
1821.00 


0001.00 


0001.00 
0423.00 

0002.00 

0003.00 
0029.00 
0103.01 

0001.00 

0001.01 

0001.00 
0201.00 


6138.00 
2043.00 
3522.00 
4102.00 
5071.02 
0004.01 
0501.00 
0702.00 
0810.00 
0906.00 
1602.00 


0122.02 
0628.00 
0808.98 


0703.00 
0738.00 


5103.00 


0109.00 
0141.00 

0005.00 


0003.00 
0027.01 
0044.02 
0119.01 
0202.00 


Tract 


0280.98 
1251.98 
1809.00 
1822.00 

0002.00 


0003.00 


0003.00 

0005.00 
0030.02 
0103.02 

0002.02 

0002.00 

0011.00 
0202.00 


2060.00 
3524.00 
41 78.02 


0006.02 
0502.00 
0704.00 
0812.00 
0907.00 
1604.00 

0122.04 


osio.od 


0705.00 
0739.00 


5104.00 


0004.00 
0027.02 
0055.00 
0121.00 
0205.00 


Tract 


1752.00 
1811.00 
1823.00 

0003.00 


0005.00 


0005.00 

0007.00 
0032.00 
0104.01 

0006.00 

0013.02 


0213.00 


2061.00 
3527.00 
7621.95 


0007.01 
0503.00 
0711.00 
0813.00 
0913.00 
1605.00 


0122.05 


0813.00 

0706.00 
0740.00 

5109.00 


0111.00  0126.03 


0014.00  0015.00 


0012.00 
0028.00 
0056.00 
0122.00 
0209.00 


Tract 


1753.00 
1813.00 
1827.00 


0018.00 


0010.00 

0008.00 
0033.00 
0106.02 

0016.00 

0015.00 


0214.00 


2062.00 


0007.02 
0504.00 
0712.00 
0815.00 
0915.00 
1707.00 

0123.00 


0708.00 
0741.00 


5112.00 


0131.05 


0017.00 


0013.01 
0029.00 
0060.00 
0148.04 
0211.00 


Tract 


1754.00 
1814.00 
1828.00 


0023.00 


0011.00 

0012.00 
0039.00 
0130.02 


0016.00 


0220.00 


2068.00 


0101.01 
0506.00 
0801.00 
0816.00 
0916.00 


0124.01 


0709.00 
0742.00 


5114.00 


0133.02 


0013.02 
0031.00 
0061.00 


0212.00 


Tract 


1755.00 
1815.00 
1829.00 


0012.00 


0014.00 
0040.00 
0131.00 


2069.00 


0101.02 
0507.00 
0802.00 
0817.00 
0918.00 


0126.02 


0712.00 
0743.00 


0134.01 


0014.02 
0032.01 
^)062.02 


0213.00 


Tract 


1758.00 
1816.01 
1830.00 


0013.00 

0015.00 
0042.00 


2070.00 


0102.00 
0607.00 
0803.00 
0818.00 
0924.00 


0126.04 


0713.00 
0744.00 


0138.01 


0015.00 
0032.02 
0064.00 


0237.00 


Tract 


1759.00 
1816.02 


0135.00 

0016.00 
0045.00 


2072.00 


0103.00 
0608.00 
0804.00 
0821.00 
1001.00 


0134.01 


0714.00 


0138.02 


0016.00 
0033.02 
0069.00 


Tract 


1804.00 
1817.01 


0023.03 
0051.01 


2108.00 


0104.01 
0610.00 
0805.00 
0902.00 
1002.00 


0715.00 


0139.01 


0020.00 
0034.00 
0070.00 


Tract 


1805.00 
1817.02 


0023.04 
0055.00 


2215.00 


0104.02 
0611.00 
0806.00 
0903.00 
1101.01 


0716.00 


0139.02 


Tract 


1806.00 
1818.00 


0024.00 
0057.01 


0302.00 
0613.00 
0807.00 
0904.00 
1102.00 


0717.00 


0140.01 


0025.01 
0035.00 
0071. Q1 


0025.02 
0036.00 
0071.02 


Tract 


1807.00 
1820.00 


0027.00 
0101.00 


0402.00 
0701 .00 
0808.00 
0905.00 
1205.00 
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IRS  SECTION  42<d)(5)(C)  QUAUFIB)  CENSUS  JMCTS  (1990  DATA,  MSA  DEFMTIONS  JUNE  1 993)— METROPOLITAN 

Areas— Continuad 


County  or  county  equivalent 


B«raigtoa,VT 

Chittenden  County 

Frartklin  County 

Canlon-Masailion,  OH 

Starts  County „ 

Casper,  WY 

Natrona  County 


Cedar  Rapids,  lA 

Linn  County 

Cttafflpaign-Urt>ana,  IL 

Ctiampaign  County  

Charlaston-Nortii  Charleston, 
SC 

Ctiarleston  County 

Charleston,  VlfV 

Kanawha  County  „ 

Charlotte-Gastonia-Rock  HBI, 
NC-SC 

Cat)arrus  County 

Gaston  County „ 

Mecklenburg  County 

tftowan  County  .* _„ 

York  County ^^ 

Charlottesville.  VA 

AJljemarte  County-  

CharlottesviJle  City 

Chattanooga,  TN-GA 

Hamiton  County  „ 


Ctieyenne,  WY 
Laramie  County  

Chicago,  IL 
Cook  County 


0736.00 


0140.02 


0026.00 
0040.02 
0072.01 


Trad 


0003.00  0004.00 
0107.00  


7001.00 
0001.00 
0019.00 
0001.00 


0004.00 
0041.00 


0001.00 


0421 .00 
0319.00 
0001.00 
0048.00 
0501.00 
0013.02 

0115.98 
0002  01 

0002  00 
0023  00 

0001.00 

0101.00 
0707.00 
2205.00 
2225.00 
2310.00 
2411.00 
2426.00 
2515.00 
2606.00 
2708.00 
2803.00 
2815.00 
2839.00 
2910.00 
2923.00 
3009.00 
3105.00 
3302J00 
35l2i]0 
3704X0 
3812.00 
3904JOO 
4203iX) 
4304.00 
4608i)0 
5301.00 
6104.00 
6120.00 
6703.00) 


Tract 


7015.00 
0002  00 
0020  00 
000200 


0006.00 

0043.00 


0007.00 


0320.00 
0003.00 
0050  00 
0504.00 
0604.02 


0002.98 

0003.00 
0025  00 


0105.00 
0706.00 
2207.00 
2226.00 
2312.00 
2413.00 
2427X» 
2517.00 
2607.00 
2709.00 
2804.00 
2816.00 
2840.00 
2911.00 
2924XX) 
3010.00 
3106.00 
3303iX> 

35iaoo 

3801.00 
3813.00 
4001jOO 

4204X» 
4305.00 
A608J00 
5401.00 
6106.00 
6121.00 
6705.00 


Tract 


0005.00 


7017.00 
0013.02 
0022.00 


003.00  0004.00 


0007.00 
0044.00 


0009.00 


0330.00 
0004.00 
0051.00 
0508.00 
0605.01 


0004.97 

0004.00 
0027.00 


0303.00 
0604.00 
2208.00 
2227.00 
2315.00 
2414.00 
2429.00 
2518.00 
2608.00 
2710.00 
2806.00 
2817.00 
2841.00 
2912.00 
2925JO0 
3011.00 
3107.00 
3304XX> 
3514.00 
3802.00 
3814.00 
4002.00 
420SJOO 
4306.00 
4610UX) 
S802.00 
6110.00 
6122.00 
6706.00 


Tract 


0010.00 


7018.00  7023.00 


0027.00 


0009.00 
0045.00 


0012.00 


0006.00 
0052.00 

t»16.01 


0006.00 


0311.00 
0605.00 
2209  00 
2228.00 
2316.00 
2415.00 
2431.00 
2519.00 
2609.00 
2711.00 
2606.00 
2618.00 
2842.00 
2913.00 
292&JO0 
3012.00 
3108.00 
3402.00 
3S1S.00 
3803.00 
3B1S.0Q 
4003.00 

Asmxn 

4308.00 
4901  iX) 
S901.00 
6111.00 
6301.00 
6707.00 


Tract 


0014.00 


0010.00 


0008.00 


0617.02 


000800  0011.004 
0031.00  .- 


0312.00 
0808.00 
2210.00 
2229.00 
2317.00 
2416.00 
2432.00 
2520.00 
2610.00 
2712.00 
2807.00 
2826.00 
2843.00 
2914.00 
3001 XX) 
3013.00 
3109.00 
3404iX) 
3601.00 
3804.00 
3816.00 
4004j00 
4207.00 
4310.00 
4902.00 
6003.00 
6112.00 
6306.00 
670aXX>< 


Tract 


7101.00 


0051.00 


0011.00 


0009.00 


0315.00 
0819.00 
2211.00 
230liX) 
2318.00 
2417.00 
2433.00 
2521.00 
2701 .00 
2713.00 
2808.00 
2827.00 
2902.00 
2915iX) 
3002.00 
3014.00 
3110.00 
3405.00 
3602.00 
3805.00 
3817.00 
4005.00 
4206.00 
4313.00 
49\0J0O 
6007.00 
6113.00 
6601.00 
6709.00 


Tract 


7104.00 


0052.00 


0012.00 


0023.00 


0316.00 
1401.00 
2213.00 
2302-00 
2401.00 
2418.00 
2434.00 
2522.00 
2702.00 
27M.00 
2809.00 
2828.00 
2903  00 
2916.00 
3003XX> 
3015.00 
3111.00 
3406.00 
3603.00 
3806.00 
3816.00 
4006.00 
4209.00 
4401.00 
4913i)0 

6ooaoo 

6114.00 
6602.00 
6710X>0i 


Tract 


7105.00 


0059  jOO 


0013.00 


0037.00 


0012X10  0014.00  0015.00  0016.00 


0317.00 

1402.00 
2214.00 
2303iX) 
2406.00 
2420.00 
2501.00 
2601.00 
2703.00 
2715.00 

28iaoo 

2831.00 
2904.00 
2917.00 
3004XX) 
3016.00 
3112  00 
3502.00 
3604.00 
3807.00 
3819.00 
4007.00 
421OJ0O 
4501.00 
4914.00 
6009iX) 
6115.00 
6603.00 

67iiin 


Trad 


7138.00 


0060  00 


OOUOO 


00391)1 


0320 
1406 
2215 
2304 
2407 
2421 
2509 
2602 
2704 
2716 
2811 
2832 
2905 
2918 
3005 
3017 
3113 
3504 
3605 
3808 
3820 
4008 
4211 
4601 
5002 
6013 
6116 
6606 
6712 


00 
00 
,00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
,00 
00 
00 
00 
00 
00 
00 
00 


Trad 


0015.00 


0039.02 


0019.00 


0321.00 
2006.00 
2217.00 
2305.00 
2408.00 
2422.00 
2510.00 
2603.00 
2705.00 
2717.00 
2812.00 
2836.00 
2906.00( 
2919.00 
3006.00 
301&00 
3114.00 
3506.00 
3701 .00 
3809.00 
3901.00 
4102.00 
4212.00 
4602.00 
5105.00 
6101.x 
6117.00 
6809.(X> 
6713.00 


Trad 


0033.00 


0045i» 


002000 


0514.00 
2108  00 
2223.00 
2307.00 
2409.00 
2423.00 
2511.00 
2604.00 
2706.00 
2718.00 
2813.00 
2837.00 
2908.00 
2920.00 
3007.00 
3101.00 
3204.00 
3507.00 
3702.00 
3810.00 
3902.00 
4201 .00 
4302.00 
4603.00 
5201.00 
6102.00 
6118.00 
6701.00 
6715.001 


Trad 


0037.00 


0047.00 


0021.00 


0605.00 
2109  00 
222400 
2329.00 
2410.00 
2425.00 
2514.00 
2605.00 
2707.00 
2719.00 
2814  00 
2838.00 
2909.00 
2922J0O 
3008.00 
3102.00 
3301.00 
351100 
3703.00 
3811.00 
3903.00 
4202.00 
4303.00 
4607.00 
52O2JO0 
6103.00 
6119.00 
6702.00 
6716X» 
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County  or  county  equivalent 


DeKalb  County 

Kane  County 

Lake  County 

Will  County  ...n 

Chico-ParadiM,  CA 

Butte  County  

Cincinnati,  OH-KY-IN 

Campt)ell  County  

Kenton  County  „ 

Pendleton  County  

Brown  County  

Hamilton  County  


Warren  County 

Clarksville-Hopkinsvilla.  TN- 
KY 

Montgomery  County  

CI«veland-Lorain-Elyria,  OH 

AshalJula  County  

Cuyahoga  County 


Lake  County  , 

Loraine  County  

Colorado  Springs,  CO 

El  Paso  County 

Columbia,  MO 

Boone  County 

Columbia,  SC 

Lexington  County 

Rictiland  County  

Columbus,  GA-AL 

Russell  County ^.. 

Muscogee  County 

Columbus,  OH 

Fairfield  County 

Franklin  County 

Lk:King  County  

Corpus  Christi,  TX 

Nueces  County  

San  Patrick)  County 

Cumbertand.  MO-WV 
Allegany  County 


Tract 


6716.00 
6812.00 
6915.00 
8269.02 
0010.00 
8512.00 
8623.00 
8813.00 


0006.02 

0501.00 
0603.00 
9903.00 
9517.00 
0002.00 
0017.00 
0036.00 
0074.00 
0219.00 
0304.00 


1008.00 

0001.03 
1011.01 
1031.00 
1045.00 
1074.00 
1093.00 
1114.01 
1126.00 
1139.00 
1153.00 
1172.01 
1192.02 
1206.0NO 
1512.00 
2059.06 
0223.00 

0003.02 

0001.00 

0215.97 
0001.00 
0020.01 


0301.00 
0001.00 


0317.00 
0007.30 
0023.00 
0041.00 
0061.00 
7501.00 


0003.00 
0108.00 


Tract 


6801.00 
6813.00 
7102.00 
8273.00 
0011.00 
8515.00 
8628.00 
8819.00 

0028.00 

0502.00 
0604.00 


0003.01 
0021.00 
0037.00 
0077.00 
0227.00 


0004.00 
1012.00 
1032.00 
1046.00 
1075.00 
1096.00 
1114.02 
1127.00 
1141.00 
1154.00 
1173.00 
1193.00 
1207.01 
1513.00 
2061.97 
0228.00 


0022.00 


0002.00 


0002.00 
0020.02 

0302.00 
0005.00 

0319.00 

0009.20 

0025.00 

0042.00 

0074.1 

7504.00 

0004.00 
0113.00 


0005.00  0007.00 


Tract 


6802.00 
6814.00 
7103.00 
8274.00 
0012.00 
8536.00 


8820.00 


0030.00 


0504.00 
0605.00 


0003.02 
0022.00 
0038.00 
0078.00 


0007.01 
1013.00 
1033.00 
1047.01 
1077.00 
1097.00 
1115.00 
1128.00 
1142.00 
1155.00 
1181.00 
1194.02 
1208.01 
1514.00 


0231.00 


0023.00 


0003.00 


0003.00 
0028.00 


0308.00 
0013.00 


0011.10 
0026.00 
0043.00 
0075.11 
7507.00 


0005.00 


0009.00 


Tract   Tract 


6803.00 
6901.00 
7107.00 
8290.00 


8537.00 


8825.00 


0505.00 
0606.00 


0004.00 
0023.00 
0039.00 
0080.00 


0007.04 
1016.00 
1034.00 
1047.02 
1079.00 
1098.00 
1116.00 
1129.00 
1143.00 
1158.00 
1182.00 
1195.02 
1208.02 
1515.00 


0232.00 


0026.00 


0004.00 


0005.00 
0105.02 


0014.00 


0011.20 
0027.10 
0044.00 
007520 
7525.00 

0009.00 


0010.00 


6804.00 
6902.00 
7109.00 
8291.00 


8546.98 


0506.00 
0607.00 


0007.00 
0025.00 
0043.00 
0085.02 


1017.00 
1035.00 
1048.00 
1081.00 
1104.00 
1117.00 
1131.00 
1144.00 
1161.00 
1183.00 
1196.00 
1212.00 
1517.00 


023^.00 


0029.00 


0005.00 


0009.00 
0109.00 


0015.00 


0012.00 
0028.00 
0050.00 
0075.34 
7583.00 

0010.00 


Tract 


6805.00 
6903.00 
8133.00 
8297.00 


0512.00 
0609.00 


0008.00 
0026.00 
0044.00 
0086.01 


1018.00 
1037.00 
1049.00 
1082.00 
1105.00 
1118.00 
1132.00 
1145.00 
1162.00 
1184.00 
1197.02 
1213.00 
1518.00 


0238.00 


0008.00 


0010.00 
0117.01 


0016.00 


0013.00 
0029.10 
0051.00 
0075.40 


0011.00 


Tract 


6806.00 
6904.00 
8175.00 


0620.00 


0009.00 
0028.00 
0047.00 
0087.00 


1019.00 
1038.00 
1051.00 
1083.00 
1106.00 
1119.02 
1133.00 
1146.00 
1163.00 
1185.00 
1198.00 
1214.01 
1527.01 


0708.00 


0009.00 


0013.00 


0024.00 


0014.00 
0030.00 
0053.00 
0078.20 


0012.00 


Tract 


6807.00 
6906.00 
8215.00 


0651.00 


0010.00 
0030.00 
0055.00 
0089.00 


1025.00 
1039.00 
1053.00 
1084.00 
1107.00 
1121.00 
1134.00 
1147.00 
1164.00 
1186.01 
1199.00 
1244.00 
1915.00 


0714.00 


0014.00 


0025.00 


0015.00 
0036.00 
0054.10 
0083.50 


0013.00 


Tract 


6808.00 
6908.00 
8236.03 


0011.00 
0032.00 
0066.00 
0091.00 


1026.00 
1041.00 
1055.00 
1085.00 
1108.00 
1122.00 
1135.00 
1148.00 
1165.00 
1186.02 
1201.00 
1275.00 
1939.00 


0015.00 


0027.00 


0016.00 
0037.00 
0054.20 
0087.30 


0015.00 


Tract 


6809.00 
6909.00 
8243.00 


0014.00 
0033.00 
0067.00 
0093.00 


1027.00 
1042.00 
1056.01 
1087.00 
1111.00 
1123.00 
1136.00 
1149.00 
1166.00 
1187.00 
1202.00 
1503.00 


0016.00 


0028.00 


0017.00 
0038.00 
0056.10 


0016.01 


Tract 


6810.00 
6911.00 
8260.00 


0015.00 
0034.00 
0068.00 
0094.00 


1028.00 
1043.00 
1072.00 
1088.00 
1112.00 
1124.00 
1137.00 
1151.00 
1168.00 
1189.00 
1204.00 
1504.00 


0018.00 


0030.00 


0018.00 
0039.00 
005620 


0056.02 


Tract 


6811.00 
6912.00 
8269.01 


0016.00 
0035.00 
0069.00 
0103.00 


1029.00 
1044.00 
1073.00 
1089.00 
1113.00 
1125.00 
1138.00 
1152.00 
1169.00 
1191.00 
1205.00 
1511.00 


0019.00 


0032.00 


0022.00 
0040.00 
0060.00 
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County  or  county  equivalent 


Mineral  County 

Dallas.  TX 

Collin  County  

Dallas  County  


Denton  County 

Ellis  County 

Henderson  County 

Hunt  County 

Kaufman  County  ... 


Danbury,  CT 

FairfieW  County 

Danville,  VA 

Danville  City 

Davenport-Moline-Rock 
Island,  lA-lL 

Henry  County 

Rock  Island  County  

Scott  County 

Dayton^rlngfleld,  OH 

Clark  County  

Greene  County  

Montgomery  County  


Daytona  Beach,  FL 

Volusia  County 

Decatur,  AL 

Morgan  County  

Decatur,  IL 
Macon  County 

Denver,  CO 

Adams  County  

Arapatx)e  County 

Denver  County 


Jefferson  County 

Des  Moines,  lA 
Polk  County  


Detroit,  Ml 

Mocomb  County 

Monroe  County  

Oakland  County 

St.  Clair  County  

Wayne  County  


Tract 


0107.00 

0309.00 
0004.01 
0020.00 
0035.00 
0049.00 
0087.01 
0103.00 
0188.02 
0206.01 
0604.00 
9505.00 
9601.00 
0505.00 

2101.00 

0005.00 


0308.00 
0206.00 
0105.00 


0001.00 
2403.02 
0003.00 
0034.00 
0702.01 

0814.00 

0005.00 

0001.00 

0078.00 
0049.50 
0002.02 
0015.00 
0026.02 
0045.01 
0104.05 

0011.00 

2400.00 
8318.00 
1412.00 
6200.00 
5004.00 
5043.00 
5071.00 
5104.00 
5117.00 
5140.00 
5153.00 
5174.00 
5201.00 
5215.00 
5235.00 
5252.00 
5265.00 


Tract 


0004.03 
0022.01 
0036.00 
0050.00 
0087.03 
0104.00 
0190.13 
0207.00 
0605.00 
9507.00 
9605.00 
0510.00 

2306.00 

0006.00 


0223.00 
0106.00 

0002.00 


0007.00 
0035.00 
0703.00 

0815.00 


0002.00 

0079.00 
0055.52 
0004.02 
0016.00 
0027.01 
0045.02 
0115.50 

0017.00 


2450.00 
8321.00 
1416.00 
6210.00 
5005.00 
5044.00 
5072.00 
5105.00 
5121.00 
5141.00 
5155.00 
5175.00 
5202.00 
5218.00 
5236.00 
5253.00 
5301.00 


Tract 


0004.05 
0022.02 
0037.00 
0051.00 
0087.04 
0105.00 
0192.09 
0209.00 
0612.00 
9510.00 
9606.00 


0011.00 


0224.00 
0107.00 


0003.00 


0010.00 
0036.00 
0805.00 

0819.00 


0005.98 

0087.03 
0057.00 
0005.02 
0017.01 
0027.03 
0054.02 


0026.00 


2471.00 


1417.00 
6230.00 
5006.00 
5045.00 
5073.00 
5106.00 
5122.00 
5142.00 
5156.00 
5176.00 
5203.00 
5219.00 
5237.00 
5254.00 
5303.00 


Tract 


0008.00 
0024.00 
0038.00 
0055.00 
0087.05 
0106.00 


0210.00 
0616.00 
9512.00 
9608.00 


0016.98 


0226.00 
0108.00 


0004.00 


0012.00 
0037.00 


0820.00 


0006.00 

0089.52 
0058.89 
0006.00 
0018.00 
0028.02 
0083.13 


0027.00 


2638.00 


1418.00 
6240.00 
5020.00 
5046.00 
5074.00 
5107.00 
5123.00 
5143.00 
5161.00 
5178.00 
5204.00 
5220.00 
5238.00 
5255.00 
5304.00 


Tract 


0009.00 
0025.00 
0039.01 
0056.00 
0088.02 
0108.02 


0211.00 


9515.98 
9609.00 


0227.00 
0109.00 

0009.01 


G013.00 
0039.00 


0821.00 


0007.00 

0096.06 
0065.01 
0007.01 
0019.00 
0031.01 


0048.00 


1421.00 
6250.00 
5034.00 
5047.00 
5075.00 
5108.00 
5124.00 
5145.00 
5162.00 
5180.00 
5205.00 
5221.00 
5240.00 
5256.00 
5307.00 


Tract 


0010.02 
0027.01 
0039.02 
0057.00 
0089.00 
0111.05 


0212.00 


0234.00 
0114.00 


0009.02 


0014.00 
0040.00 


0905.00 


0008.00 


0073.00 
0007.02 
0020.00 
0031 .02 


0049.00 


1422.00 


5035.00 
5048.00 
5076.00 
5109.00 
5126.00 
5146.00 
5163.00 
5181.00 
5206.00 
5222.00 
5241 .00 
5257JO0 
5308.00 


Tract 


0014.00 
0027.02 
0040.00 
0060.02 
0093.03 
0114.01 


0213.01 


0236.00 


0012.00 


0015.00 
0041.00 


0009.00 


0008.00 
0021.00 
0035.00 


0050.00 


1423.00 


5036.00 
5052.00 
5077.00 
5111.00 
5129.00 
5147.00 
5164.00 
5183.00 
5207.00 
5223.00 
5242.00 
5258.00 
5310.00 


Tract 


0015.02 
0028.00 
0041.00 
0067.00 
0093.04 
0114.02 


0244.00 


0017.00 
0042.00 


0009.01 
0023.00 
0036.01 


0051.00 


1424.00 


5037.00 
5053.00 
5078.00 
5112.00 
5132.00 
1548.00 
5166.00 
5184.00 
5209.00 
5224.00 
5243.00 
5260.00 
5311.00 


Tract 


0015.03 
0029.00 
0043.00 
0068.00 
0100.00 
0115.00 


0018.00 
0043.00 


0009.03 

0024.01 
0036.02 


0052.00 


1425.00 


5039.00 
5063.00 
5079.00 
5113.00 
5134.00 
5149.00 
5167.00 
5185.00 
5211.00 
5231.00 
5245.00 
5261.00 
5313.00 


Tract 


0015.04 
0031.02 
0046.00 
0069.00 
0101.01 
0116.02 


0019.00 
0047.00 


0010.00 
0024.02 
0036.03 


1427.00 


5040.00 
5064.00 
5080.00 
5114.00 
5135.00 
5150.00 
5168.00 
5186.00 
5212.00 
5232.00 
5247.00 
5262.00 
5314.00 


Tract 


0016.00 
0033.00 
0047.00 
0086.01 
0101.02 
0159.00 


0021.00 
0602.00 


0011.01 
0025.00 
0041.01 


1724.00 


5041.00 
5065.00 
5102.00 
5115.00 
5136.00 
5151.00 
5169.00 
5187.00 
5213.00 
5233.00 
5248.00 
5263.00 
5315.00 


Tract 


0019.00 
0034.00 
0048.00 
0086.02 
0102.00 
0166.05 


0022.00 
0603.00 


0011.02 
0026.01 
0041.05 


1725.00 


5042.00 
5070.00 
5103.00 
5116.00 
5139.00 
5152.00 
5173.00 
5188.00 
5214.00 
5234.00 
5251.00 
5264.00 
5316.00 
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County  or  county  equivaient 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Oothan^AL 

Dale  County _ _ 

5317.00 
5334.00 
5361.00 
537800 
545300 
553200 
573600 

0206.00 
0406.00 

• 

0001.00 

0016.00 
0201 

2201.00 

0011.00 

0016.00 
0039.03 

0027.00 

0006.00 

0001.00 

0038.00 

0011.00 
0201.00 

0203.00 
0003.00 

000100 

010701 

7105.00 

0001.00 
0021.00 

0203.00 
0101.00 

0007.00 

0001.00 

030400 
1004.00 

5318.00 
5335.00 
5363.00 
539000 
545400 
5533.00 
579100 

5319.00 
5336.00 
>364.00 
>412O0 
J465.00 
>534O0 
)792.00 

)4130(^ 


)018.00 
J203.00 

K)18.00 
)1 04.01 

1008.00 

)004.00 

)040.00 

101400 
)203.00 

K)03.00 

)004.00 
)025.00 

iibsioo 

)009.00 

K)06.00 

1306.00 
201.00 

5322.00 
5337.00 
5365.00 
542300 
546900 
553500 
5793.00 

04t4!o(^ 

0019.00 
2204.00 

0019.00 
0104.03 

0010O0 

0007.00 

0042.00 

0016i)0 
0204.00 

0013.00 

0006.00 
0028.00 

0107.00 
002201 
0013.03 
0410.00 

5324.00 
5341.00 
5366.00 
543600 
5521 OO 
553600 
5795.00 



0025.00 
2205.00 

0020.00 

0008.00 
0048.00 
001700 

0008.00 
0029.00 

5325.00 
5342.00 
5367.00 
543600 
5522X0 
S537O0 
579600 

0028.00 
2206.00 

0021.00 

0012.00 
0019.00 

0010.00 
0032.00 

0020.03 
041400 

5326.00 
5343.00 
5368.00 
5437.00 
552300 
568500 
5798.00 

0032.00 
6300.00 

0022.00 

0013.00 
0020.00 

0011.00 
0034.00 

0415.00 

5327.00 
5344.00 
537000 
5438.00 
5524O0 
5704.00 
5848.00 

0130.00 
6500.00 

0026.00 

0014.00 
0025.00 

0014.00 
0037.00 

0416.00 

5330.00 
5345.00 
5371.00 
5439.00 
5525.00 
5706.00 
5860.00 

013701 

0028.00 

0015.00 
0027.00 

0015.00 
0038.00 

0417.00 

5331.00 
5346.00 
5372.00 
544ZO0 
5526.00 
5707.00 

0029.00 

0018.00 
0104.98 

0017.00 
0103.04 

0425.00 

5332.00 
5350.00 
537300 
5451.00 
5530.00 
5708.00 

0030.00 
0019.00 

5333.00 
5352.00 
537700 
54S2O0 

5531.00 
5735.00 

Houston  County „ 

0412.00 

0002.00 

0017.00 
0202 

2202.00 

0017.00 
0103.10 

0028.00 

0007.00 

0003.00 

0039.00 

0012.00 
0202.00 

0204.00 
0007.00 

0002.00 

0108.00 

7107.00 

0002.00 
0022.00 

•**" 

Dubuque,  lA 

Dubuque  County „ 

DulutfvSuperior,  MN^WI 
St.  Louis  County  „ 

Douglas  County  ._ _ 

Dutchess  County,  NY 

Dutchess  County  



Eau  Claire,  Wl 

Eau  Claire  County 

El  Paso.  TX 

El  Paso  County ." 

Elkhart-Goshen,  IN 

Elkhart  County  

0032.00 

Elmira.NY 
Chemung  County  _ 

, 

Erie.  PA 

Erie  County  „ 

Eugene-Springfield.  OR 

Lane  County  

Evansvllle-Henderson,  IN-KY 

VarxJerburgh  County 

Henderson  County 

Fargo-Moorhead.  ND-4MN 
Clay  County  .,. 

Cass  County  

0018.00 
0122.02 

0805.00 

FayettevDM.  NC 
Cumbertand  County 

Fayetleville-Sprtngdale- 
Rogers,  AR 

Washington  County  

FItchburg-Leonmlnster,  MA 

Worcester  County 

Flint.  Ml 
Genesee  County 

Florence,  AL 
Colbert  County 

0020.00 

Lauderdale  County  „ „... 

0102.00 

0008.00 

0005.02 

0305.00 
1005.00 

Florence,  SC 
Florence  County  

0017.04 
0411.00 

Fort  ColHn»44>«aland,  CO 
Larinwr  County  .:. „ 

Fort  Lauderdale,  FL 
Broward  County  ..„ 

0921.00 
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County  or  county  equivalent 


Fort  Myers-Cape  Coral,  FL 
Lee  County  

Fort  Pierce-Port  Lucie,  FL 

St.  Lucie  County 

Fort  Smith,  AR-OK 
Sebastian  County  

Fort  Wayne,  IN 

Allen  County  

Fort  Worth-Arlington,  TX 

Johnson  County 

Tarrant  County 


Fresno,  CA 

Fresno  County 


Madera  County  

Gadsden,  AL 
Etowah  County  

Gainesville,  FL 

Alachua  County  

Galveston-Texas  City,  TX 

Galveston  County  


Gary,  IN 

Lake  County 


Glens  Fells,  NY 
Warren  County 

Goldsboro.NC 

Wayne  County 

Grand  Forks,  ND-MN 

Grand  Forks  County  

Grand  Raplds-Muskegon- 
Holland.MI 

Kent  County 

Muskegon  County 

Great  Falls,  MT 
Cascade  County 

Greeley,  CO 

WeW  County  

Green  Bay,  Wl 

Brown  County  

Greensboro— Winston- 
Salem— High  Point,  NC 

Alanwnce  County  

Davidson  County  

Forsyth  County  


Guilford  County 

Greenville,  NC 

Pitt  County  

GreenvtUe-Spartanburg- 
Anderson,  SC 

Anderson  County 


Tract 


0001.00 
0001.00 
0003.00 
0010.00 


1308.00 
1002.01 
1016.00 
103601 
1046.03 


0001.00 
0025.00 
0008.00 

0001.00 

0001.00 

1222.00 
1248.00 

0104.00 
0120.00 
0303.00 

0705.00 

0017.00 

0103.00 

0015.00 
0001.00 

0006.00 

0001.00 

0001.00 


Tract 


0003.02 
0002.00 
0009.01 
0012.00 


1309.00 
1002.02 
1017.00 
1037.01 
1046.04 


0002.00 
0028.00 
0009.00 

0003.00 

0002.00 


1225.00 
1249.00 


0107.00 
0122.00 
0304.00 


Tract 


000501 
0003.00 


0013.00 


1003.00 
1018.00 
1037.02 
1050.06 


0003.00 
004201 


020101 
0614.00 
0001.00 
001901 
0101.00 


0007.00 


0001.00 


0018.00 
0105.00 

0020.00 
0002.00 

0007.00 

0002.00 

0008.00 


0007.00 
0006.00 


1226.00 
1254.00 


0108.00 
0123.00 
0310.00 


Tract 


0005.02 


0014.00 


1004.00 
1020.00 
1038.00 
1053.00 


0004.00 
0054.03 


0006.00 
0007.00 
1230.00 


Tract 


0016.00 


1005.01 
1025.00 
1039.00 
1061.02 


0005.00 
0065.00 


0008.00 
1233.00 


0106.00 


0021.00 
0003.00 


0002.00 
010801 


0008.00 


0004.00 


0006.00 
0009.00 


0109.00 
0125.00 
0412.00 


0025.00 
0005.00 


Trad 


0017.00 


1005.02 
1029.00 
1040.00 
1062.02 


0006.00 
0068.01 


Tract 


0018.00 


1008.00 
1030.00 
1041.00 
1066.00 


0009.00 
0071.00 


0009.00 
1235.00 


0110.00 
0126.00 
041301 


0026.00 
0006.01 


0111.00 
0127.00 


0028.00 
0006.02 


0019.02 
1236.00 


0112.00 
0128.00 


Tract 


0019.00 


1009.00 
1031.00 
1045.00 
1218.00 


0010.00 


1237.00 


0030.00 
0011.00 


000301 
611101 


0019.00 


0006.00 


0007.01 
0010.00 


0003.02 
0112.6 


0007.00 


0012.00 


0004.00 
0114.6 


0005.01 
61 380 


0113.00 
0129.00 


Tract 


0021.00 


1010.00 
1032.00 
1045.02 
1222.00 


0011.00 


1238.00 


0031.00 
0012.00 


0114.00 
0206.00 


Tract 


0027.00 


1011.00 
1033.00 
1045.03 
1223.00 


0013.00 


1240.00 


Tract 


0028.98 


Tract 


1012.02 
1034.00 
104601 


0014.05 


1241.00 


0117.00 
0208.00 


0032.00 
0013.00 


0005.02 
61390 


0006.00 
6143.66 


0036.00 
0014.01 


0118.00 
0301.00 


1014.03 
1035.00 
1046.02 


0024.00 


1246.00 


0119.00 
0302.00 


0038.00 
0014.02 


0007.00 
6i44!68 


0008.01 
61 46^66 


0039.00 


0008.02 


0016.02 
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County  or  county  eqMivalent 

Greenville  County ~ 

Pickens  County  ..._ „ _ 

Spartantxjrg  County - 

Hagerstown,  MD 

Washington  County  „ 

Hamilton-Middietown,  OH 
Butler  County 

Harrisburg-Lebanon-Carlisle, 
PA 

Cumberland  County 

Dauphin  County 

Harttord,  CT 

Hartford  County  _ — 

Middlesex  County  

Windham  County  _ 

Honolulu,  HI     - 

Horxiluiu  County  

Houma,  LA 

Lafourche  Parish  ._ „.. 

Housfon,  TX 

Fort  Bend  County  

Harris  County ., 


Tract 


Liberty  County „.„.... 

Montgomery  County  

Waller  County  „ 

Huntington-Ashland,  WV-KY 
OH 

Boyd  County  _ 

Lawrence  County  _ 

Cabell  County  _ 

Wayne  County  

Huntsvme,AL 

Limestone  County 

MadBon  County  _ _ „. 

Indlanapotts,  IN 

Madtoon  County 

Marion  County  „. 


iCRyJA 

Johnson  County 

Jackson, M 
Jackson  County  

Hinds  County  


0002.00 
0025.05 
0112.01 
0201.00 

0004.00 


0003.00 
0132.00 


0122.00 
0201.00 


4159.00 
5010.00 
5029.00 
5416.00 
8001.00 

0018.01 
0062.02 
0097.01 

0204.00 


0707.11 
0201.01 
0207.02 
0215.03 
0221.00 
0300.22 
0307.01 
0318.02 
0329.02 
0416.01 
0509.02 
0523.02 
1001.00 
0906.23 
0803.10 


0302.00 
0503.00 
0002.00 
0209.00 

0210.00 
0001.00 

0001.00 
3226.00 
3515.00 


Tract 


0005.00 


0202.00 


0007.00 


0004.00 
0138.00 


0132.00 
0203.00 


4161.00 
5011.00 
5030.00 


8003.00 

0025.00 

0063.02 
0108.00 


0006.00 


[}203.01 
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Tract 


0005.00 
0140.00 


0207.00 


4162.00 
5012.00 
5031.00 


0036.98 
0068.04 


I 


0709.01 
0201.02 
0207.03 
0216.01 
0222.01 
0300.23 
0309.01 
0318.03 
0329.03 
0419.06 
0510.00 
0523.03 
1002.01 


0806.98 


0308.00 
0506.00 
0005.00 
0210.00 


0006.00 


0003.00 
3412.00 
35l6i)0 


3541.00  3542.00 
3572.00  3S73J0Q 


0004.00 


0006.00 


OOIO-OG 


Tract 


0007.00 


0204.00 


0006.00 


0211.00 


4166.00 
5013.00 
5032.00 


0039.00 
0070.00 


0712.00 
0202.10 
0207.04 
0216.02 
0222.02 
0300.24 
0309.02 
0318.04 
0330.02 
0424.01 
0514.01 
0524.00 
1005.00 


0006.00 


0011.00 

0005.00 
3415.00 
3517.00 
3544.00 
3581.00 

0011.00 


0203.01 
0208.01 
0217.01 
0223.02 
0301.01 
0310.00 
0319.01 
0339.02 
0430.02 
0514.02 
0525.03 
1007.00 


Tract 


OOOSiW 


0205.00 


0007.01 


0212.00 


4171.00 
5014.00 
5033i)0j 


0051.00 
0075.04 


0010.0C  0011.00 


0007.00 


0012.00 


0007.00 
3416.00 
3521.00 
3545.00 
3601.02 


0203.02 
020a02 
0217.02 
0224.01 
0301.02 
0311.00 
0319.02 
0338.03 
0502.00 
0516.02 
0531.03 


Tract 


OOOSiW 


0208.00 


0007.02 


0213.00 

5001.00 
5015.00 
5034D0 


0052.00 
0081.00 


0204.00 
02O6JSi 

021 8D1 
0225.03 
0302.00 
0312.00 
0320.02 
0343.01 
0503.01 
0519.02 
0533.01 


Tract 


001  OiX) 


0209.00 


0008.00 


0214.00 


5002.00 
5016.00 
5035.00 


0053.00 
0083.01 


0016.00  0021.00 


0008.00  0009.00 


3426.00 
3523.00 
3547iM 


0016.00  0106.00 


0012.00 


0059.00 


0006.00  0008.0(  0009.00  OOlO.OOl  001 1.001  0012.00  0017.00  0018.00  0019.00 


3501.00 
3527.00 
3549.00 


0205.01 
0209.00 
0218.02 
0225.04 
0303.00 
0313.01 
0321 .01 
0350.01 
0503.02 
0520.01 


Tract 


00^3JO^ 


0210.01 


0101.01 


5003.00 
5017.00 
5038.00 


Tract 


0021.05 


0101.04 


5004.00 
5018.00 
5041.00 


0054.00  0055.00 
0085.00  0087.98 


0010.00 
3503.00 
352BM 
3560.00 


0205.03 
0210.01 
0218.03 
0226.02 
0304.01 
0314.01 
0321.02 
0350.03 
0504.00 
0520.02 


Tract 


0021.08 


0128.00 


5005.00 
5019.00 
5043.00 


0056.00 
0090.00 


0205.98 
0210.02 
0218.04 
0233.00 
0304.02 
0316.01 
0321.03 
0356.01 
0505.02 
0520.03 


0116.00 
3506.00 
3531.00 
3556.00 


3509.00 
3532.00 
3659.00 


Tract 


0023.03 


0129.00 


5008.00 
5027.00 
5046.00 


0057.00 
0095.01 


Tract 


0023.04 


0131.00 


5009.00 
5028.00 
5049.00 


0058.00 
0095.05 


0206.01 
0213.02 
0219.00 
0241.02 
0305.01 
0317.03 
0328.01 
0362.00 
0507.02 
0521.01 


3510.00 
3533.00 
3564.00 


0206.98 
0214.01 
0220.01 
0264.00 
0305.02 
0317.04 
0328.02 
0400.26 
0508.00 
0521.02 


3511.00 
3535.00 
3569.00 


0020.00 


0207.01 
0215.01 
0220.02 
0272.00 
0306.00 
0318.01 
0328.03 
0414.02 
0509.01 
0523.01 


3512.00 
3536.00 
3571.00 


0021.00 


0025.00 
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IRS  SECTION  42(d)(5)(C)  QUAUFIEO  CENSUS  TRACTS  (1990  DATA.  MSA  DEFINITIONS  JUNE  1  993)-METR0P0LITAN 
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County  or  county  equivalent 


Madison  County  .„ 

Jackson,  TN 
Madison  County 

Jacksonvlle,  FL 

Clay  County 

Duval  County  


St.  Johns  County 

Jacksonvile,  NO 

Onstow  County  „ 

Jamestown,  NY 

Chautauqua  County 

Janesville-Belolt,  Wl 
Rock  County  

Jersey  City,  NJ 
Hudson  County  ..._ _„.. 


Johnson  City-Kingsport- 
Bristol,  TN-VA 

Sullivan  County 

Washington  County 

Bristol  city  „ 

Johnstown,  PA 

Cambria  County 

Kalamazoo-Battle  Creek,  Ml 

Calhoun  County _..„ 

Kalamazoo  County  

Van  Buren  County  

Kanakee,IL 

Kankakee  County  

Kansas  City,  MO-XS 

Leavenworth  County 

Wyandotte  County  ..„ 


Clay  County  

Jackson  County 


Kenosha,  Wl 

Kenosha  County  „ 

Killeen-Temple,  TX 
Be«  County  

Knoxyme,TN 

Anderson  County 

Knox  County 

Union  County „ 

Koiiomo,  IN 

Howard  County 

LMCrotm,m-¥H 
La  Crosse  County 

Laray«ne,LA 

Acadia  Parish 

Lafayette  Parish 

St.  Landry  Parish 


Tract 


0026.00 
0305.00 

0005.00 

0316.98 
0002.00 
0018.00 
0204.00 

0020.00 

0303.00 

0001.00 

0012.00 
0158.00 


0401.00 
0607iX) 
0203.00 

0001.00 

0002.00 
0001.00 
0106.00 

0110.00 


0701.00 
0402.00 
0417.00 
0439.01 
0200.00 
0003.00 
0022.00 
0036.02 
0052.00 
0075.00 

0010.00 


0207.01 

0207.00 
0001.00 
0013.00 
0402.01 

0001.00 

0003  00 


96O7JO0 

oooexx) 

9601  iX) 


Tract 


0027.00 
0307.00 

0008.00 


0003.00 
0019.00 


0305.00 
0015.00 

0016.01 

0190.00 


0402.00 
0609X)0 


Tract 


0031.00 
0309.00 

0009.00 


0004.00 
0026.00 


0017.00 


0002.00 

0003.00 
0002.01 
0107.00 

01 14.00 


0403.00 
0418.00 
0445.00 


0004.00 
0023.00 
0037.00 
0053.00 
0077.00 

0011.00 


0206.00 


0002iX) 
0014iX) 


0004.00 


0004.00 


9610IX) 
0004.00 
9602.00 


0003.00 

0004.00 
0002.02 


0116.00 


0404.00 
0420.01 
0446.02 


0010.00 
0024.00 
0038.00 
0054.00 
0079.00 


Tract 


0032.00 
0310.00 

0010.00 


0005.00 
0028.00 


0033.00 


0004.00 


0033.00 
0003.00 


0123.00 


0407.00 
0420.02 
0451.00 


0209.00 


0003.00 
0017.00 


0012.00 


0005.00 


OOOTJOO 
9609.00 


0012.00 
0025.00 
0039.00 
0055.00 
0080.00 


Tract 


0039.00 


0011.00 


0010.00 
0029.00 


0034.00 


0008.00 


0036.00 
0004.02 


0408.00 
0423.00 


0013.00 
0029.00 
0040.00 
0057.00 

0087.00 


Tract 


0102.01 


0012.00 


0011.00 
0115.00 


0041.02 


0010.00 


0006.00 


0409.01 
0424.00 


0227.00 


0004.00 
0020.00 


0006.00 
9613.00 


0005.00 
0024.00 


0009.00 
9614.00 


0014.00 
0030iX) 
0041.00 
0058.01 

0096.00 


Tract 


0106.00 


0012.00 
0116.00 


0046.00 


0008.01 


0409.02 
0425.01 


0006.00 
0026J00 


0011.00 
9616.00 


0015.00 
0032.00 
0042.00 
0060.00 

0109.01 


0007.00 
0029.00 


0013.00 
9619.00 


Tract 


0108.01 


0013.00 


0050.00 


0008.02 


0410.00 
0425.02 


0016.00 
0033.00 

0043.00 
0061.00 
0109.02 


Tract 


0014.00 


0051.00 


0009.00 


Tract 


0015.00 


Tract 


0016.00  0017.00 


0109.00  0145.00 


0015.04 


0411.01 
0426.00 


0008.00 


0017.00 
0034.00 
0047.00 
0063.00 
0116.00 


0009.00 


0412.01 
0427.00 


0018.00 
0035.01 
0048.00 
0064.00 
0130.01 


0010.00 


0015.07 


0412.02 
0428.00 


0019.00 
0035.02 
0049.00 
0067.00 


0011.00 


Tract 


0154.00 


0415.00 
0430.00 


0021.00 

0036.01 
0050.00 
0068.00 


Ml  2.00 


:::::::::::::  : 
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IRS  Section  42(d)(5)(C)  Qualified  C^sus  Tracts  (1990  Data.  MSA  Definitions  June  1993)— Metropolitan 

Areas— Continued 


County  or  county  equivalent 

Lafayette,  IN 

Tippecanoe  County 

Lake  Ctiarles,  LA 

Calcasieu  Parish 

Lakeland-Winter  Haven,  PL 

Polk  County  

Lancaster,  PA 

Lancaster  County 

LansJng-East  Lansing,  Ml 
Ingham  County  

Laredo.  TX 

Wet*  County 

LasCnices,NM 

Dona  Ana  County  

Las  Vegas,  NV-AZ 

Mohave  County 

Clark  County 

Lawrence,  KS 

Douglas  County  

Lawrence-Haverttill.  MA-NH 
Essex  County 

Lawton,  OK 

Comanche  County 

Lewiston-Aubum,  ME 

Androscoggin  County  

Lexington,  KY 

Clark  County 

Fayette  County  

Madison  County 

Lima,  OH 
Allen  County  

'  Uncoln,  NE 

Lancaster  County 

Little  Rock-North  Little  Rock, 
AR 

Faulkner  County  

Pulaski  County  ....„ , 

Longview-Marshall,  TX 

Gregg  County  

Harrison  County 

Los  Angeles-Long  Beach,  CA 
Los  Angeles  County  


Tract 


0004.00 

0001.00 

0101.00 

0001.00 

0002.00 
0044.01 

0001.04 

0004.01 

9501.00 
0003.01 
0039.98 

0003.00 

2501.00 
2516.00 

0012.00 

0201.00 

0202.00 
0001.00 
0103.00 

0125.00 
0004.00 


0307.00 
0001.00 

0028.00 


0001.00 
0204.01 


1047.01 
1909.01 
1926.00 
1998.00 
2043.00 
2077.00 
2093.00 
2122.02 
2184.00 
2216.00 
2243.00 
2285.00 
2314.00 
2328.00 
2392.00 
2407.00 
2430.00 


Tract 


0006 

0002. 

0102. 

0004 

0003. 
0044. 


0 


0 


Ot 


0 


0003.01 1 


0010.0  I 


9502, 
0003 
0046 


0004.0  1 


2503.1 
2524.1 


0016.0  I 
0204.0  I 


0002.0ft 
0104.00 

0128.0  I 
0005.0  I 


0002.01 
0029.0  I 

0012.0  I 
0204.0! 


1200.0f) 
1909.02 
1927.00 
1999.00 
2044.01) 
2080.0t) 
2094.0t 
2123.01 
2186.00 
2217.00 
2244.00 
2286.00 
2316.0) 
2345.0 ) 
2393.0 ) 
2408.0 ) 
2431 .0  ) 


Tract 


0054.00 
0003.00 
0112.01 
0008.00 
0006.00 


0004.00 


9504.00 
0004.00 


2504.00 
2601.00 


0003.00 
0105.00 

0135.00 
0007.00 


0004.00 
0030.00 

0014.00 


1232.01 
1910.00 
1957.00 
2031.00 
2045.00 
2083.00 
2094.02 
2123.02 
2188.00 
2218.00 
2246.00 
2287.00 
2317.00 
2349.00 
2395.00 
2409.00 
2653.02 


Tract 


0055.00 
0004.00 
0112.02 
0009.00 
0007.00 


0008.00 


9513.00 
0005.04 


2505.00 
2602.00 


0004.00 


0136.00 


0008.00 


0005.00 
0036.06 

0111.98 


1232.02 
1911.00 
1975.00 
2032.00 
2046.00 
2084.00 
2094.03 
2124.00 
2193.00 
2219.00 
2247.00 
2288.00 
2318.00 
2361.00 
2396.00 
2410.00 
2947.00 


Tract 


0103.00 
0014.00 
0137.01 
0015.00 
0008.00 


0012.00 


9523.00 
0007.00 


2506.00 


0008.00 


0138.00 


0017.00 


0006.00 
0040.01 

0112.98 


1838.00 
1912.01 
1976.00 
2033.00 
2047.00 
2085.00 
2095.00 
2125.00 
2198.00 
2220.00 
2260.00 
2289.00 
2319.00 
2362.01 
2397.00 
2411.00 
2948.00 


Tract 


0104.00 
0015.00 


0016.00 
0013.00 


0013.00 


0008.00 


2507.00 


0009.00 


0018.00 


0007.00 
0040.05 


1853.00 
1912.02 
1977.00 
2034.00 
2049.00 
2087.00 
2098.00 
2126.00 
2199.00 
2221.00 
2264.00 
2291.00 
2321.00 
2362.02 
2398.00 
2414.00 
2949.00 


Tract 


0105.00 


0014.00 


0009.00 


2509.00 


0010.00 


0019.00 


0009.00 


1902.00 
1914.00 
1990.00 
2036.00 
2051.00 
2088.00 
2100.00 
2129.00 
2211.00 
2222.00 
2267.00 
2292.00 
2322.00 
2371.00 
2400.00 
2420.00 
2962.00 


Tract 


0015.00 


0011.00 


2510.00 


0110.00 


0020.00 


0010.00 


1903.01 
1915.00 
1991.00 
2037.00 
2060.00 
2089.01 
2112.00 
2132.01 
2212.00 
2225.00 
2270.00 
2293.00 
2323.00 
2372.00 
2402.00 
2421.00 
2971.00 


Tract 


0019.00 


0022.01 


2511.00 


0014.00 


0032.01 


0011.00 


1904.00 
1916.00 
1992.01 
2038.00 
2062.00 
2089.02 
2113.00 
2132.02 
2213.00 
2226.00 
2281.00 
2294.00 
2324.00 
2375.00 
2403.00 
2422.00 
3022.00 


Tract 


0020.00 


0035.00 


2512.00 


0018.00 


0013.00 


1905.00 
1917.00 
1992.02 
2039.00 
2063.00 
2091.01 
2119.00 
2133.00 
2213.02 
2227.00 
2282.00 
2311.00 
2325.00 
2376.00 
2404.00 
2423.00 
4023.02 


Tract 


0041.00 


0036.02 


2513.00 


0021.00 


0025.00 


1907.00 
1918.00 
1994.00 
2041.00 
2071 .00 
2091.02 
2121.00 
2134.01 
2214.00 
2240.00 
2283.00 
2312.00 
2326.00 
2377.00 
2405.00 
2426.00 
4025.01 


Tract 


0043.02 


0038.00 


2514.00 


0026.00 


1908.00 
1925.00 
1997.00 
2042.00 
2073.00 
2092.00 
2122.01 
2134.02 
2215.00 
2242.00 
2284.00 
2313.00 
2327.00 
2383.00 
2406.00 
2427.00 
4025.02 
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Courty  or  county  equivalen! 


Louisvilte,  KY-IN 

Clatk  County 

Ftoyd  County „ 

Scott  County  

Jefferson  County 


Lowell.  MA-NH 
Middlesex  County 


Lubi>ock,TX 

Lut)bock  County ™... 


Lynchburg,  VA 

LynchtKirg  city  ~. 

Macon,  GA 

abb  County  „ 


Houston  County ;., 

Peach  County  

Madison,  Wl 

Dane  County 

Manchester,  NH 

Hillsborough  County  

Mansfield,  OH 

Richland  County  

Mc  Alten-Edintiurg-Mlsslon, 
TX 

Hidalgo  County  


Medford-Ashland,  OR 

Jackson  County  

Meltwume-Titusville-Palm 
Bay,  FL 

Brevard  County 

Memphis,  TN-AR-MS 

Crittenden  County 

Fayette  County  „ 

Shefcy  County  .„ „ 


Tipton  County  

Merced,  CA 

Merced  County 

Miami.  FL 

Dade  County 


Tract 


4027.02 
5307.00 
5316i)2 
5332.00 
5344.01 
5400.00 
5427.00 
5755X)0 
6015.00 


0502.00 
0705.00 
9668.00 
0001.00 
0022.00 
0050.00 

3101.00 
3153.00 

0002.02 
0012.00 

0005.98 

0101  i)0 
0128.00 
0205.00 
0402.00 

0011.00 

0005.00 

0001.00 


0205.03 
0242.01 


0001.00 


0607.00 


0304.00 
0601.00 
0002.00 
0019.00 
0041.00 
0057.00 
0084.00 
0407.00 


0015.00 


0004.03 
0015.01 
0020.01 
0030.01 
0045.00 
0064.03 


Tract 


4028.00 
5306.00 
5317.02 
5333.00 
5344.02 
5402.00 
5429.00 
5758.00 
6017.00 


0708.01 


0002.00 
0023i)0 
0051.00 

3104.00 


0003.01 
0013.00 


0006.00 

0103.00 
0129.00 

6464.06 
0014.01 
0014.00 
0002.00 


0206.00 
0244.00 


0608.00 


0305.00 


0003.00 
0020.00 

0044.00 
0058.00 
0090.00 


0016.00 


0005.03 
0015.02 
0020.03 
0030.02 
0049i)1 
0066.01 


Tract 


Tract 


4086.00 
5309.00 
5319.01 
5335.00 
5349.00 
5404.00 
5716.00 
5759.00 
6019.00 


0709.02 


0006.00 
0024.00 
0053.00 

3107.00 


0003.02 


0007.00 


0104.00 
0130.00 


0016.01 


0017.00 


0003.00 


0211.00 
0245.00 


0626.00 


0306.10 


0004.00 
0021.00 
0045.00 
0059.00 
0103.00 


0301.00 


0007.03 
0016.01 
0020.04 
0031.00 
0051.00 
0066.0e 


4334.00 
5310.00 
5319i)2 
5336.00 
5350.00 
5405.00 
5725.00 
5760.00 
9101.00 


0007.00 
0027.00 
0055.00 

3108.00 


0006.03 


0011.00 


0105.00 


0016.02 


0020.00 


0007.00 


0213.01 


0648.00 


0310.00 


0005.00 
0022.00 

0046.00 
0060.00 
0105.00 


0007.04 
0017.01 
0022.01 
0034.00 
0052.01 


Tract 


4335.00 
5311.00 
5324.00 
5337.00 
5351 .01 
5406.00 
572a00 
5762.00 


0009.00 
0028.00 
0056.00 

3110.00 


0006.04 


0013.00 


0106.00 


0017.00 


0213.02 


0649.02 


0311.00 


0006.00 
0023.00 

0047.00 
0061.00 
0222.20 


0008.02 
0017.02 
0022.02 
0036.01 
0052.02 


0072.001 0075.02 


Tract 


4619.00 
5312.01 
5326.02 
5338.01 
5351.02 
5414.00 
5732.01 
5763.00 


0010.00 
0030.00 
0059.00 

3111.00 


0006.05 


0014.98 


0107.00 


0025.98 


0213.03 


0007.00 
0024.00 
0048i)0 
0062.00 
0223.10 


0009.03 
0017.03 
0024.01 
0036.02 
0053.01 
0089.041 


Tract 


4620.00 
5312.02 
5327.00 
5338.02 
5352.00 
5415.00 
5732.02 
5764.00 


0014.00 
0034.00 
0062.00 

3112.00 


0006.06 


0023.95 


0111.00 


0032.00 


0215.00 


0008.00 
0028.00 
0049.00 
0065.00 
0227.98 


Tract 


4622.00 
5313.01 
5328.00 
5339.00 
5353.00 
5416.01 
5733.00 
6001.00 


0015.00 
0035.00 
0065.00 

3118.00 


0007.00 


0112.00 


0216.00 


0009.00 
0036  JX> 
0050.00 
0067.00 


0010.01 
0018.01 
0024.02 
0037.01 
00534)2 
0105.00 


0010.03 
001  &02 
0025.00 
0037.02 
0054i)1 
0106.021 


Tract 


4817.02 
5313.02 
5329.00 
5340.00 
5354.00 
5416.02 
5735.00 
6002.00 


Tract 


0016.00 
0037.00 
0066.00 

3»19.00 


0008.00 


0113.00 


0221.02 


0010.00 
0037.00 
0051.00 
0068.00 


0010.04 
0018.03 
0026.00 
0039.01 
0054.02 
0113.00 


4823.02 
5315.01 
5330.00 
5341.00 
5355.00 
5421.01 
5752.00 
6002.02 


0018.00 
0043.01 
0110.02 

3120.00 


0009.00 


0114.00 


0226.00 


0013.00 
0038.00 
0053.00 
0073.00 


0013.01 
0019.01 
0027.02 
0042.00 
0063.01 


Tract 


5041.02 
5315.02 
5331.01 
5342.00 
5357.00 
5421.02 
5753.00 
6003.01 


0020.00 
0043.02 


3121.00 


0010.00 


0115.00 


0231.01 


0014.00 
0039.00 
0054.00 
0076.10 


0014.01 
0019.03 
0028.00 
0043.00 
0064.01 


Tract 


5305.00 
5316.01 
5331.02 
5343.00 
5358.01 
5426.00 
5754.00 
6006.02 


0021.00 
0049.00 


3124.00 


0011.00 


0127  00 


0237.00 


0018.00 
0040.00 
0055.00 
0081.10 


0014.02 
0019.04 
0029.00 
0044.00 
0064.02 


5  9 


ISS 
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County  or  county  equivalent 


Middlesex-Somerset- 
Hunterdon,  NJ 

Middlesex  Cpunty  

Milwaukee-Waukesha,  Wl 

Milwaukee  County  


MInneapolis-St  Paul,  MN-W! 

jHennepin  County  


Ramsey  County  

Mobile,  AL 

Baldwin  County 

Mobile  County 

Modesto,  CA 

Stanislaus  County 

Monmouth-Ocean  City,  NJ 

Monmouth  County 

Ocean  Cou(ity 

Monroe,  LA 

Ouachita  Parish 

Montgomery,  AL 

Autauga  County  

Montgomery  County  

Muncie,  IN 

Delaware  County 

Myrtle  Beach,  SO 

Horry  County 

Naples,  FL 

Collier  County  

Nashua,  NH 
Hillstxxough  County  

Nashville,  TN 

Davidson  County  

Rutherford  County 

Sumner  County 

Wilson  County 

Nassau-Suffolk.  NY 

Nassau  County  

Suffolk  County  

New  Bedford,  MA 

Bristol  County  

New  Haven-Merlden,  CT 

New  Haven  County 


Tract 


0039.00 

0012.00 
0064.00 
0084.00 
0100.00 
0113.00 
0135.00 
0150.00 
0167.00 

0016.00 
0034.00 
0056.00 
0071.00 
0250.00 
0305.00 
0327.00 
0344.00 

0106.00 
0001.00 
0012.04 
0039.02 

0007.00 

8047.97 
7152.00 


0003.00 

0210.00 
0001.00 

0001.00 

0704.00 

0007.00 

0105.00 


0104.02 
0140.00 
0164.00 
0416.00 
0208.00 
0307.00 


4070.00 
1224.06 


6507.00 


1402.00 
1426.02 


Tract 


0045.00 


0018.00 
0065.00 
0085.00 
0101.00 
0115.00 
0136.00 
0151.00 
0168.00 

0018.00 
0037.00 
0057.00 
0072.00 


0309.00 
0328.00 
0359.00 


0002.00 

0013.01 
0040.00 

0017.00 


8056.00 
7153.00 


0006.00 


0002.00 


0002.00 


0112.03 
0107.00 

• 

0114.00 
0142.00 
0165.00 
0419.0C 


4111.0C 
1225.01 


1403.0(] 
1701.01] 


Tract 


0046.00 


0021.00 
0066.00 
0086.00 
0102.00 
0116.00 
0137.00 
0154.00 
0169.00 


0021.00 
0038.00 
0058.00 
0073.00 


0310.00 
0329.00 
0360.00 


0003.00 

0013.02 
0041.00 

0018.00 


8058.01 
7154.00 


0007.00 


0003.85 


0003.00 


0113.00 

0108.00 

0118.00 
0143.00 
0166.00 


Tract 


0047.00 


0028.00 
0067.00 
0087.00 
0103.00 
0117.00 
0138.00 
0155.00 
0174.00 

0022.00 
0039.00 
0059.00 
0074.00 


0313.00 
0330,00 
0361.00 


0004.01 
0014.00 
0042.00 

0020.05 


8058.02 
7200.00 


0008.00 


0006.00 


0004.00 


0114.00 


0119.00 
0144.00 


4144.00 
1233.02 


6508.0(]  6509D0 


1405.00 
1701.02 


Tract 


0048.00 

0040.00 
0068.00 
0088.00 
0104.00 
0118.00 
0139.00 
0156.00 
0175.00 

0023.00 
0041.00 
0060.00 
0077.00 


0314.00 
0331.00 
0368.00 


0004.02 

0015.01 
0043.00 

0021.00 


8070.02 
7201.00 


0009.00 


0007.00 


0006.00 


0123.00 
0145.00 


1456.03 

6511.00 

1406.00 
1702.01 


1473.00 


Tract 


0049.00 

0042.00 
0069.00 
0089.00 
0105.00 
0119.00 
0140.00 
0157.00 
0177.00 


0024.00 
0042.00 
0061.00 
0078.00 


0315.00 
0334.00 
0371.00 


0005.00 
0015.02 
0044.00 

0022.00 


8070.03 
7222.00 


0011.00 


0010.00 


0007.00 


Tract 


0052.00 


0044.00 
0070.00 
0090.00 
0106.00 
0120.00 
0141.00 
0158.00 
0178.98 

0025.00 
0043.00 
0062.00 
0079.00 


(016.00 
0335.00 
0374.04 


0006.00 
0016.00 
0045.00 


8070.04 
7312.00 


0012.00 


0011.00 


0009.02 


0124.00 
0146.00 


1580.07 


6512.00  6517.00 


1407.00 
1702.021 


1408.00 
1710.00 


0125.00 
0148.00 


Tract 


0053.00 


0045.00 
0071.00 
0091.00 
0107.00 
0121.00 
0142.00 
0159.00 


0026.00 
0044.00 
0063.00 
0082.00 


0317.00 
0336.00 


0007.02 
0026.00 
0046.00 


8072.97 


0013.00 


0012.00 


0012.00 


Tract 


0054.00 


0046.00 
0080.00 
0096.00 
0108.00 
0122.00 
0146.00 
0163.00 


0028.00 
0047.00 
0064.00 
0083.00 


0319.00 
0337.00 


0010.01 
0027.00 
0047.00 


8073.00 


0014.00 


0024.00 


0019.01 


Tract 


0055.00 

0047.00 
0081.00 
0097.00 
0110.00 
0123.00 
0147.00 
0164.00 


0029.00 
0048.00 
0068.00 
0084.00 


0324.00 
0338.00 


0011.00 
0036.05 
0048.00 


8076.00 


0057.00 


0030.00 


0126.00 
0159.00 


1584.06 


,6518.00 


1413.00 


1587.05 


6519.00 


1415.00 


0135.00 
0160.00 


1591.03 


6526.00 


1416.00 


Tract 


0069.00 

0062.00 
0082.00 
0098.00 
0111.00 
0132.00 
0148.00 
0165.00 


0031.00 
0049.00 
0069.00 
0085.00 


0325.00 
0339.00 


0012.01 

0038.01 
0049.00 


8099.03 


0106.01 


Tract 


0063.00 
0083.00 
0099.00 
0112.00 
0134.00 
0149.00 
0166.00 


0033.00 
0054.00 
0070.00 
0094.00 


0326.00 
0340.00 


0012.03 
0039.01 
0050.00 


0136.00 
0161.00 


1697.02 


6527.00 


0137.00 
0162.00 


1701.01 


1417.00  1421.00 


0139.00 
0163.00 


1424.00 
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County  or  county  equivalent 


New  London— Norwich,  CT- 
Rl 

New  London  County 

Jefferson  Parish 

Orleans  Parish 


Plaquemines  Parish  ........... 

St.  Bernard  Parish  

St.  Chartes  Parish 

St.  James  Parish  

St.  John  the  Baptist  Parish 

New  York,  NY 

Bronx  County 


Kings  County 


New  York  County 


Queens  County 


Richmond  County  ., „..., 

Rockland  County  

Westchester  County,  NY 

Westchester  County  


Newark,  NJ 

Essex  County 


Union  County  .. 
Warren  County 


Tract 


6901.00 
0207.00 
0002.00 
0011.00 
0019.00 
0036.00 
0068.00 
0086.00 
0131.00 
0508.00 
0301.01 
0626.00 
0405.00 
0709.00 

0011.00 
0039.00 
0065.00 
0087.00 
0127.01 
0145.00 
0179.00 
0213.02 
0235.01 
0263.00 
0369.01 
0389.00 
0002.00 
0085.00 
0226.00 
0255.00 
0293.00 
0351.00 
0371.00 
0409.00 
0433.00 
0513.00 
0549.00 
0918.00 
1148.00 
1192.00 
0002.01 
0036.01 
0178.00 
0202.00 
0218.00 
0231.02 
0269.00 
0025.00 
0871.00 
0029.00 
0115.03 

0001.01 
0022.03 
0078.00 

0002.00 
0018.00 
0038.00 
0057.00 
0075.02 
0092.00 
0113.00 
0302.00 
0390.00 
0309.00 


Tract 


6905.00 

0208.00 
0003.00 
0012.00 
0020.00 
0039.00 
0069.00 
0087.00 


0015.00 
0041.00 
0067.00 
0088.00 
0127.02 
0147.00 
0187.00 
0215.01 
0235.02 
0265.00 
0369.02 
0391.00 
0011.00 
0112.00 
0228.00 
0257.00 
0299.QP 
0352.00 
0373.00 
0411.00 
0435.00 
0523.00 
0551.00 
0944.02 
1150.00 
1194.00 
0002.02 
0041.00 
0180.00 
0204.00 
0219.97 
0232.00 
0277.00 
0035.00 
0942.02 
0040.00 


Tract 


6906.00 
0209.00 
0004.00 
0013.01 
0022.00 
0040.00 
0070.00 
0089.00 


0001.03 
0027.00 
0080.00 

0003.00 
0019.00 
0039.00 
0058.00 
0080.00 
0093.00 
0116.00 
0303.00 
0393.00 


0017.00 
0043.00 
0069.00 
0089.00 
0129.01 
0149.00 
0189.00 
0215.02 
0237.01 
0271.01 
0371.00 
0393.00 
0018.00 
0120.00 
0231.00 
0259.01 
0303.00 
0353.00 
0375.00 
0413.00 
0437.00 
0525.00 
0572.00 
0982.00 
1152.00 
1210.00 
0006.00 
0062.00 
0182.00 
0206.00 
0220.00 
0234.00 
0291.00 
0043.00 
0952.00 
0133.01 


Tract 


6969.00 
0237.00 
0006.01 
0013.02 
0027.00 
0044.01 
0071.00 
0091.00 


0002.01 
0028.00 
0093.00 

0005.00 
0026.00 
0040.00 
0059.00 
0081.00 
0095.00 
0131.00 
0304.00 


0020.00 
0044.00 
0071.00 
0099.00 
0129.02 
0155.00 
0193.00 
0217.01 
0237.02 
0317.00 
0373.00 
0397.00 
0020.00 
0125.00 
0233.00 
0259.02 
0307.00 
0357.00 
0379.00 
0415.00 
0441.00 
0527.00 
0610.01 
1034.00 
1154.00 
1214.00 
0008.00 
0117.00 
0184.00 
0207.02 
0222.00 
0235.02 
0293.00 
0044.02 
0972.00 
0319.01 


Tract 


0246.00 
0006.03 
0014.01 
0028.00 
0044.02 
0072.00 
0092.00 


0003.00 
0029.00 
0119.01 

0007.00 
0027.00 
0041.00 
0060.00 
0082.00 
0096.00 
0132.00 
0306.00 


0023.00 
0047.00 
0073.00 
0105.00 
0131.00 
0157.00 
0195.00 
0219.00 
0239.00 
0324.00 
0375.01 
0399.01 
0023.00 
0127.00 
0234.00 
0261.00 
0309.00 
0359.00 
0381.00 
0417.00 
0453.00 
0529.00 
0884.00 
1058.00 
1156.00 


Tract 


0257.98 
0006.11 
0014.02 
0029.00 
0045.00 
0075.01 
0093.01 


0010.02 
0119.00 
0186.00 
0208.00 
0223.97 
0239.00 


0055.00 
1010.00 


0004.01 
0031.00 
0133.01 

0009.00 
0028.00 
0044.00 
0062.00 
0083.00 
0097.00 
0182.00 
0308.01 


0025.00 
0048.00 
0075.00 
0110.00 
0133.00 
0161.00 
0197.00 
0221.00 
0241 .00 
0334.00 
0375.02 
0403.01 
0025.00 
0185.01 
0235.00 
0263.00 
0326.00 
0360.01 
0382.00 
0419.00 
0465.00 
0531.00 
0892.00 
1106.00 
1158.00 


Tract 


0259.00 
0006.13 
0015.00 
0030.00 
0048.00 
0075.02 
0093.02 


0014.02 
0156.02 
0188.00 
0209.01 
0223.98 
0243.01 


0087.00 


0004.02 
0032.00 
0143.00 

0010.00 
0029.00 
0046.00 
0063.00 
0084.00 
0099.00 
0184.00 
0310.00 


0027.01 
0049.00 
0077.00 
0115.01 
0135.00 
0165.00 
0199.00 
0223.00 
0243.00 
0359.00 
0375.03 
0435.00 
0027.00 
0185.02 
0237.00 
0281.00 
0328.00 
0360.02 
0387.00 
0421.00 
0489.00 
0533.00 
0900.00 
1110.00 
1160.00 


0016.00 
0162.00 
0190.00 
0209.02 
0224.00 
0243.02 


0246.00 


0005.00 
0035.00 


0011.00 
0030.00 
0048.01 
0066.00 
0085.00 
0106.00 
0186.00 
0311.00 


Tract 


0262.00 
0008.00 
0016.00 
0031.00 
0049.00 
0076.05 
0094.00 


0027.02 
0050.00 
0079.00 
0115.02 
0137.00 
0167.00 
0201.00 
0227.01 
0245.00 
0361.00 
0377.00 
0458.00 
0029.01 
0214.00 
0238.00 
0283.00 
0330.00 
0363.00 
0389.00 
0423.00 
0493.00 
0535.00 
0906.00 
1130.00 
1164.00 


0018.00 
0164.00 
0192.00 
0213.01 
0226.00 
0245.00 


Tract 


0265.00 
0009.01 
0017.03 
0033.05 
0050.00 
0080.00 
0100.00 


0031.00 
0052.00 
0081.00 
0119.00 
0139.00 
0169.00 
0205.00 
0229.01 
0251.00 
0363.00 
0379.00 


0029.02 

0217.00 
0239.00 
0285.01 
0342.00 
0365.01 
0391.00 
0425.00 
0505.00 
0537.00 
0908.00 
1134.00 
1166.00 


Tract 


0268.00 
0009.02 
0017.06 
0033.06 
0059.00 
0081.01 
0102.00 


Tract 


0033.00 
0056.00 
0083.00 
0121.01 
0141.00 
0173.00 
0206.02 
0229.02 
0253.00 
0365.01 
0381.00 


0252.00 


0010.00 
0036.00 


0013.00 
0031.00 
0048.02 
0067.00 
0086.00 
0107.00 
0187.00 
0312.00 


0020.00 
0166.00 
0194.00 
0213.02 
0227.02 
0249.00 


0262.00 


0011.01 
0058.00 


0014.00 
0032.00 
0049.00 
0068.00 
0087.00 
0109.00 


0313.00 


0055.00 
0221.00 
0241.00 
0285.02 
0347.00 
0365.02 
0393.00 
0427.00 
0507.00 
0539.00 
0910.00 
1138.00 
1168.00 


0024.00 
0168.00 
0196.00 
0216.00 
0228.00 
0251.00 


0266.00 


0012.00 
0061.00 


0015.00 
0034.00 
0054.00 
0069.00 
0088.00 
0110.00 


0314.00 


0269.00 
0009.03 
0017.33 
0034.00 
0060.00 
0081.02 
0104.00 


0035.00 
0059.01 
0085.00 
0121.02 
0143.00 
0175.00 
0211.00 
0233.01 
0255.00 
0365.02 
0383.00 


Tract 


0009.04 
0017.98 
0035.00 
0067.00 
0085.00 
0111.00 


0059.00 
0222.00 
0243.00 
0287.00 
0348.01 
0367.00 
0395.00 
0429.00 
0509.00 
0545.00 
0912.00 
1140.00 
1170.00 


0025.00 

0172.01 
0198.00 
0217.01 
0229.00 
0261.00 


0299.00 


0013.02 
0062.00 


0016.00 
0035.00 
0055.00 
0074.00 
0089.00 
0111.00 


0317.00 


0037.00 
0062.00 
0086.00 
0123.00 
0144.00 
0177.00 
0213.01 
0233.02 
0257.00 
0367.00 
0385.00 


0071.00 
0225.00 
0251.00 
0289.00 
0348.02 
0369.00 
0405.00 
0431.00 
0511.00 
0547.00 
0916.00 
1146.00 
1172.01 


0026.01 
0172.02 
0201 .02 
0217.02 
0230.00 
0267.00 


0442.00 


0013.03 
0063.00 


0017.00 
0037.00 
0056.00 
0075.01 
0091.00 
0112.00 


0319.02 


5  9 
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IRS  Section  42(d)t5)(C)  Qoalfieo  C^sus  Tracts  (1990  Data,  MSA  DEFrNmoNS  June  1993)— Metropolitan 

Areas— Continued 


County  or  oounfy  equivalwil 

NewtHjrgh,  NY-PA 

Orange  County  

Pike  County  „.... 

NorfoUc-Vlfginte  Smeh- 
Nevvport  Nmws,  VA-MC 

York  County  ....„ 

Cliesapeake  city 

Hampkxi  city 

Newport  News  city ^ 

Norfolk  city  ._ 

Ponsmout^  c«y 

Suffolk  city  

Virginia  Beach  city 

Wiliiamstxjrg  city 

Oakland,  CA 
Alameda  County 


Contra  Costa  County 

0C8la,FL 
Manon  County  

Odessa-Mldtond,  TX 

Ector  County  

Midland  County .t 

Oklahoma  City,  OK 

Canadian  County 

Cleveland  County  „ 

Logan  County 

Oklahoma  County  ...., 

Pottawatomie  County 

Omaha,  NE-IA 

Pottawattamie  County 

Douglas  County  

Sarpy  County 

Orange  County,  CA 

Orange  County  

Orlando,  FL 

Oraf>ge  County  

Seminole  County  

Owensboro,  KV 

Davtess  County 

Panama  City,  FL 

Bay  County  

Parttersburg-Martetta.  WV-OH 

Washington  County  

Wood  County „ 

Penaacola,  FL 

Escambia  County „ 

Pcorta  PeUn,  IL 

Peoria  County „ „ 

Tazewell  County 


Tract 


0004.00 
9502.00 


0505.00 
0201.00 
0106.02 
0302.D0 
0013.00 
0043.00 
2105.00 
0651.00 
0450.85 
3705.98 


4005.00 
4018.00 
4031.00 
4063.00 
4090.00 
4228.00 
3050.00 

0017.00 

0012.00 
0014.00 


3004.00 
2001.00 
6001.00 
1004.00 
1034.00 
1054.00 
1088.03 
5001.00 


0307.00 
0003.00 
0021.00 
0059.02 
0103.02 

0524.04 
0747.02 
0873.00 

0101.00 
0201.01 

0002.00 

0016.00 

0205.00 
0006.00 

0002.00 


0001.00 
0202.00 


Tract 


0005.0 


0304. 
0014 
0044. 
2110. 
0654 


4006.0 

40190^ 

4033.00 

4071.00 

4091.00 

4229.00 

3100.04 

0018.0 

0014.0  I 
0015.0  I 


2002.0  1 


1010.01 
1036.0! 
1055.O  I 


5002.01 


0309.01 
0004.01 
0029.OI 
0060.0 


0525.1 
0748.0 
0874.0 ! 

0104.0 1 
0201.0! 


0003.0) 


0018.0) 


0007.0 


0003.0) 


0002.0© 
0209.0) 


Tract 


0006.00 


0305.00 
0016.00 
0046.00 
2111.00 
0655.00 


4007.00 
4021.00 
4034.00 
4072.00 
4092.00 
4232.00 
3160.00 


0015.00 
0016.00 


2012.01 


1011.00 
1038.00 
1056.00 

5663!62 


0005.00 
0032.00 
0063.01 


0626.14 
0748.02 
0874.03 

0105.00 
0205.00 

0004.00 

0020.00 


0004.00 
0003.00 


Tract 


0017.00 


0306.00 
0025.00 
0047.00 
2113.00 


4008.00 
4022.00 
4053.00 
4073.00 
4093.00 
4233.00 
3280.00 


0018.00 
0017.00 


2012.02 


1013.00 
1039.00 
1057.00 


0006.00 
0038.00 


0740.03 
0748.05 
0878.03 

0106.00 
0211.00 


0005.00 


0006.00 
0005.00 


Tract 


0022.00 


0308.00 
0026.00 
0048.00 
2114.00 


4009.00 
4023.00 
4054.00 
4074.00 
4094.00 
4240.00 
3660.02 


0019.00 


2012.03 


1014.00 
1040.00 
1058.00 


0007.00 
0039.00 


0744.03 
0748.06 
0881.04 


0115.00 


Tract 


0150.00 


0309.00 
0027.00 
0050.00 
2118.00 


4010.00 
4024.00 
4055.00 
4075.00 
4095.00 
4274.00 
3680.00 


0020.00 


1024.00 
1041.00 
1059.95 


0008.00 
0040.00 


0744.06 
0749.01 
0891.051 

0117.01 


0007.601 001 5XX) 
0007.00  0008.00 


Tract 


0310.00 
0029.00 
0051.00 
2119.00 


4011.00 
4025.00 
4057.00 
4084.00 
4096.00 
4275.00 
3750.00 


0022.00 


1025.00 
1043.00 
1071.01 


0009.00 
0041.00 


0744.06 
0749.02 
0995X)9 

0117.02 


0016.00 
0009.00 


Tract 


0034.00 
0052.00 
2120.00 


4013.00 
4026.00 
4058.00 
4085.00 
4097.00 
4276.00 
3760.00 


1026.00 
1044.00 
1072.16 


0010.00 
0051.00 


0745.01 
0750.01 
0995.10 

0119.01 


0017.00 


0012.00 


Tract 


0035.01 
0053.00 
2121.00 


4014.00 
4027.00 
4059.00 
4086.00 
4103.00 
4339.00 
3770.00 


1028.00 
1046.00 
1076.06 


0011.00 
0052.00 


0745.02 
0750.02 
0998.02 


0146.01 


0018.00 


0013.00 


Tract 


0035.02 
0065.02 
2126.00 


4015.00 
4028.00 
4060.00 
4087.00 
4204.00 
4377.00 
3790.00 


1030.00 
1047.00 
1079.00 


0012.00 
0053.00 


0746.01 
0751.00 


0155.02 


0019.00 


0014.00 


Tract 


0041.00 
0067.00 


4016.00 
4029.00 
4061.00 
4088.00 
4220.00 


3810.00 


1031.00 
1048.00 
1082.07 


0016.00 
0054.00 


0746.02 
0762.04 


0159.01 


0020.00 


0015.00 


Tract 


0042.00 


4017.00 
4030.00 
4062.00 
4089.00 
4227.00 


1033.00 
1049.00 
1082.08 


0019.00 
0059.01 


0747.01 
0865.02 


0176.00 


0040.00 


0017.00 
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IRS  SECTION  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS  (1990  DATA,  MSA  DEFINITIONS  JUNE  1  993)-METR0P0UTAN 

Areas— Continued 


County  or  county  equivalent 


Philadelphia.  PA-NJ 

Burlington  County  

Camden  County 


Gkxx»ster  County 

Salem  County  

Bucks  County 

Chester  County 

Delaware  County  .. 


Montgomery  County 
Philadelphia  County 


Phoenix-IMesa,  AZ 
Maricopa  County 


Pinal  County 

Pine  Bluff,  AR 

Jefferson  County 

Pittsburgh,  PA 

Allegheny  County 


Beaver  County 

Butter  County 

Fayette  County  

Washington  County  

WestHwretand  County  

Pittsfield,  MA 

Berkshire  County 

Portland,  ME 

Cumberland  County 

Portland-Vancouver,  OR-^A 

Multnomah  County 


Washington  County 
Clark  County 


Providence-Fail  River- 
Wamrick,  RMMA 

Bristol  County  „.., 

ProvkJence  County  „....., 


Provo-Orem,  UT 

Utah  County 

P1MM0.CO 

Puebto  County  „ 

Racin«,WI 

Racine  County  


Tract 


702 1W3 
6001.00 
6016.00 
5010.02 
0203.00 
1058.06 
3056.00 
4029.00 
4064.02 
2039.02 
0002.00 
0025.00 
0056.00 
0085.00 
0103.00 
0131.00 
0148.00 
0163.00 
0175.00 
0199.00 
0277.00 
0296.00 

0202.00 
1129.00 
1143.00 
1158.00 
5231.02 
0001.00 

0005.02 

0101.00 
0511.00 
1208.00 
2017.00 
2808.00 
5100.00 
6003.00 
9024.00 
2608.00 
7041.00 
8001.00 


Tract 


7026.04 
6002.00 
6017.00 

022b!bb 


4047.00 
4097.02 
2088.01 
0006.00 
0028.00 
0063.00 
0086.00 
0104.00 
0132.00 
0149.00 
0164.00 
0176.00 
0200.00 
0279.00 
0297.00 

0608.00 
1130.00 
1144.00 
1159.00 
5231.04 
0004.00 

0009.02 

0103.00 
0603.00 
1301.00 
2019.00 
2902.97 
5129.00 
6012.00 

2612!b() 
7543.00 
8007.01 


Tract 


6003.00 
6018.00 


4048.00 


9001.00  9012.00 


0004.00 

0011.01 
0048.00 
0332.00 
0410.05 


6314.00 
0002.00 
0014.00 
0152.00 


0016.00 
0002.00 
0001.00 


0009.00 
0030.00 
0066.00 
0087.00 
0105.00 
0133.00 
0151.00 
0165.00 
0177.00 
0201.00 
0280.00 
0327.00 

0609.00 
1131.00 
1145.00 
1160.00 
6232.00 
0010.00 

0010.00 

0305.00 
0604.00 
1303.00 
2107.00 
3101.98 
5140.00 
6013.00 

2614"66 
7544.00 
8007.02 


Tract 


6004.00 
6019.00 


4049.02 


0013.00 
0031.00 
0069.00 
0088.00 
0106.00 
0137.00 
0152.00 
0166.00 
0178.00 
0202.00 
0282.00 
0346.00 

0614.00 
1132.00 
1146.00 
1161.00 


0005.00  0006.00 


0021.00 
0049.00 


0417.00 

6402.00 
0003.00 
0019.00 
0172.00 

0018.00 

0006.00 

0003.00 


0022.01 
0050.00 


0012.00 
0011.00 


0314.00 
0606.00 
1304.00 
2204.00 
3102.95 
5509.00 
6015.00 

26IZ06 
7546.00 
8016.00 


Tract 


6005.00 
6027.00 


4052.00 


0014.00 
0032.00 
0070.00 
0089.00 
0107.00 
0138.00 
0153.00 
0167.00 
0179.00 
0203.00 
0283.00 


0716.00 
1133.00 
1147.00 
1166.00 


Tract 


6006.00 
6101.00 


4054.00 


0418.00 


6403.00 
0004.00 
0020.00 
0174.00 


0019.00 
0007.00 
0004.00 


0009.00 


0022.02 
0051.00 


0423.00 

6408.00 
0005.00 
0026.00 
0180.00 

0025.00 

0012.00 

0005.00 


0015.00 
0012.00 

0405.00 
0810.98 
1305.00 
2205.00 
4644.00 
5512.00 
6028.00 

2619!b6 
7751.00 
8028.00 


0018.00 
0033.00 
0071.00 
0091.00 
0108.00 
0139.00 
0154.00 
0168.00 
0181.00 
0204.00 
0284.00 


0926.00 
1135.00 
1148.00 
3187.00 


Tract 


6007.00 


4055.00 


0017.00 
0013.00 


0406.00 
1016.00 
1306.00 
2304.00 
4657.97 
5519.00 
6040.00 

2623"66 

7831.00 
8041.00 


0010.00 


0023.01 
0052.00 


0424.00 


6409.00 
0006.00 
0027.00 
0183.00 


0013.00 
0010.01 


0012.00 


0019.00 
0034.00 
0072.00 
0092.00 
0109.00 
0140.00 
0155.00 
0169.00 
0192.00 
0205.00 
0286.00 


0929.00 
1136.00 
1149.00 
3188.00 


Tract 


6008.00 


4056.00 


0018.00 


0411.00 
1017.00 
1504.00 
2305.00 
4824.00 
5521.00 
6041.98 

2626!66 
7922.00 
8053.00 


0014.00 


0023.02  0033.01 


0053.00 


0425.00 


6410.00 
0007.00 
0030.00 


0014.00 


0054.00 


0427.00 


6411.00 
0008.00 
0108.00 


0020.00 
0036.00 
0074.00 
0093.00 
0110.00 
0141.00 
0156.00 
0170.00 
0194.00 
0239.00 
0288.00 


1092.00 
1138.00 
1150.00 
3191.00 


0019.00 


Tract 


6009.00 


4057.00 


0021.00 
0041.00 
0077.00 
0094.00 
0111.00 
0144.00 
0157.00 
0171.00 
0195.00 
0241.00 
0289.00 


1102.00 
1139.00 
1151.00 
3200.02 


Tract 


6011.00 


4058.01 


0020.00 


0501.00 
1114.00 
1604.00 
2306.00 
4838.00 
5523.00 
6042.00 

2632!bo 


8054.00 


0502.00 
1115.00 
1606.00 
2503.00 
4867.00 
5606.00 
6045.00 


0022.00 
0044.00 
0080.00 
0095.00 
0112.00 
0145.00 
0159.00 
0172.00 
0196.00 
0245.00 
0291.00 


1126.00 
1140.00 
1152.00 
4201.02 


Tract 


6013.00 


4058.02 


0507.00 
1203.00 
1609.00 
2509.00 
4869.00 
5612.00 
6052.00 


0033.02 
0056.00 


0020.00 


6412.00 
0009.00 
0109.00 


0021.00 


0034.01 
0074.00 


6413.00 
0010.00 
0110.00 


0026.00 


0023.00 
0046.00 
0083.00 
0096.00 
0123.00 
0146.00 
0161.00 
0173.00 
0197.00 
0246.00 
0293.00 


1 127.00 
1141.00 
1153.00 
4226.05 


Tract 


6015.00 


4059.00 


0509.00 
1204.00 
1803.00 
2609.00 
4923.00 


6054.00 


0024.00 
0052.00 
0084.00 
0102.00 
0127.00 
0147.00 
0162.00 
0174.00 
0198.00 
0253.00 
0294.00 


1128.00 
1142.00 
1154.00 
5229.02 


0510.00 
1207.00 
1806.00 
2614.00 
4928.00 


0034.02 
0083.01 


6414.00 
0011.00 
0111.00 


0029.01 


0040.01 


0012.00 
0149.00 


0030.03 


0042.00 


0013.00 
0151.00 
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IRS  Section  42(d)(5)(C)  Qualified  CEf^sus  Tracts  (1990  Data.  MSA  Definitions  June  1993)— Metropolitan 

Areas— Continued 


County  or  county  equivalent 

Ralelgh-Duit)an>-Chapel  Hill. 

NO 
Durtiam  County 

Franklin  County  ._ „ 

Johnston  County 

Orange  County  

Wake  County  .-. 

Rapid  City,  SO 

Pennington  County  

Reading,  PA 

Berks  County  

Redding,  CA 

Shasta  County  „ 

Rano,NV 

Washoe  County  

-  Rictiland-Kennewtck-Pasco. 
WA 

Benton  County 

Franklin  County 

Richmond-Petersburg,  VA 

Chesterfield  County  

Henrico  County 

Hopewell  city 

Petersburg  city „ 

Richniond  city  


RIverside-San  Bernardino, 
CA 

Riverside  County  

San  Bernardino  County  

Roanoke  VA 

Hoanoke  city  

Rochester,  MN 

Olmsted  County  

Rochester,  NY 

Genesee  County 

Livingston  County  

Monroe  County  „ 

Ontark)  County 

Wayne  County 

RocMord.  IL     . 

Winnet>ago  County  

Rocky  Mount,  NO 

Edgecont>e  County  

Nash  County _„:.. 

Sacramento,  CA 

El  Dorado 

Sacran)ento  County 

Saginaw-Bay  City-Midland,  Ml 

Bay  County 

Saginaw  County „ 


Tract 


0003.01 

0014.00 
0602.00 
0403.00 
0107.03 
0501.00 


0101.00 
0001.00 
0101.00 
0001.00 


0112.00 
0201.00 


1004.06 
2008.05 
8201.00 
8101.00 
0109.00 
0301.00 
0607.98 


0303.00 
0455.00 
0014.00 

0060.00 


0007.00 

0001.00 

9510.00 
0305.00 
0002.00 
0039.00 
0055.00 
0092.00 
0517.00 
0213.00 

0010.00 


0201.00 
0101.00 

0301.01 
0005.00 
0028.00 
0066.00 


2802.00 
0001.00 
0017.00 


Tract 


0004.02 
0015.01 

(Moe.bo 

0113.00 
0504.00 


0002.0C 


0009.00 


0202.0( 


8203.98 
8102.00 
0110.0C 
0302.0C 
0608.9e 


0304.0C 
0456.02 
0016.00 

0064.0C 


0008.0C 


0005.0C 


9515.0C 


Trart 


0005.00 
0015.02 

0414.66 
0116.00 
0506.00 


0012.00 


0018.00 


8207.00 
8103.00 
0201.00 
0401.00 


0305.00 
0457.01 
0042.00 

0065.00 


0009.00 


0007.0C  0013.00 
0040.0C  0041.00 
0056.0q  0057.00 
0093.01J  0094.02 
0518.0( 


OOII.OC 
0204.0( 


0006.0<j 

0032 

0067.0^ 


2803.0( 
0002.0( 

oio9.oq 


0021.00 


0007.00 
0037.00 
0068.00 


2804.00 
0003.00 


Tract 


0006.02 


0507.00 


0013.00 


8104.00 
0202.00 
0402.00 


0422.02 
0459.00 
0047.00 

0068.00 


0010.00 


0014.00 
0043.00 
0059.00 
0094.03 


0024.00 


0010.00 
0044.01 
0069.00 


2807.00 
0004.00 


Tract 


0009.00 


0508.00 


0019.00 


8106.00 
0203.00 
0403.00 


0422.03 
0462.00 
0048.00 

0069.00 


0011.00 


0015.00 
0046.02 
0064.00 
0096.01 


0025.00 


0011.00 
0044.02 
0070.01 


2811.00 
0005.00 


Tract 


0010.01 


0509.00 


0021.00 


8107.00 
0204.00 
0404.00 


0428.00 


0050.00 
0075X)0 

0012.00 


0016.00 
0047.01 
0065.00 
0096.02 


0026.00 


0012.00 
0045.00 


00064)0 


Tract 


2626.00 


0510.00 


0022.00 


8108.00 
0206.00 
0413.00 


0434.01 


0054.00 
0094.00 

0013.00 


0017.00 
0048.00 
0066.00 
0096.03 


0027.00 


0014.00 
0050.02 


0007.00 


Tract 


0011.00 


9511.00 


0024.00 


0207.00 
0415.00 


0434.02 


0055.00 
0104.00 

0014.00 


0023.00 
0049.00 
0069.00 
0096.04 


0028.00 


»•' 


0018.00 
0052.01 


0008.00 


Tract 


0012.01 


0520.01 


0025.00 


0208.00 
0601,00 


0436.00 


0056.00 
0104.09 


0027.00 
0050.00 
0079.00 


0029.00 


0020.00 
0053.00 


0009.00 


Tract 


0012.02 


0522.01 


0026.00 


0209.00 
0602.00 


0440.00 


0057.00 
0105.00 


0032.00 
0051.00 
0080.00 


Tract 


0013.01 


0542.96 


0210.00 
0603.00 


0442.00 


0058.00 
0106.00 


0033.00 
0052.00 
0090.00 


0021.00 
0062.02 


0010.00 


0022.00 
0064.00 


0011.00 


Tract 


0013.04 


021 1 .00 
0604.00 


0454.00 


0059.00 
0117.00 


0038.02 
0053.00 
0091.00 


002/.00 
0065.00 


00134)0 
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IRS  SECTION  42(««<5WC)  <X»AUFIED  CENSUS  TlWrrS  <1 990  OATA,  WSA  OEFIN^^ 

Areas— Centimied 


County  or  county  oquJMBlont 


St  Cloud,  MN 
Sleems  County 

St  Josepti.MO 

Buchanan  County  „ 

St  Louis,  MO-IL 

Madfeon  County 

SL  Clair  County  „. 


SL  Louis  County 
St  Lous  dty  .. 


•Salem,  OR 

IWarion  County  -_...._..._..„.„, 

Salinas,  CA 

Monterey  County „., 

Salt  Lako  CIty-Ogdsn,  UT 

Davis  County  

Salt  Lake  County 

Wetier  County  .. 

Son  Angslo,  TX 

Tom  Green  County 

San  Antonio,  TX 

Bexar  County _ 

Guadahjps  County 

SanDfago,CA 

San  Diego  County 


San  Frandaoo,  CA 

San  Francisco  County 


San  Mateo  County 

San  Jose,  CA 

Santa  Clara  Oounty 

San  Luis  Ot>ispo-Paso 
Rot>las,CA 

San  Luis  ObisfM  County 

Santa  BartMra-Santa  Maria- 
Lompoc,  CA 

Santa  Barbara  County 

Santa  Cauz-Watsonville,  CA 
Santa  Cna  County  

Santa  Fa,  NM 

Santa  Fe  County 

SantaRosa,CA 

Sonoma  County _.. 

Sarasola-Bradonloii,  FL 

Manalae  County 

Sarasota  County 


Tract 


0001.00 

0010.00 

4005.00 
5004.00 
5027.00 
2128X10 
1015i)Q 
1074i)0 
1111.00 
1181.00 
1214.00 

0001.00 

OOOS.OO 

1256.00 
1001.00 
1Q29iX) 
2009.00 

0005.00 


Tract 


Tract 


1101.00 
1304.00 
1508.00 
1704.00 
2102.00 


0022.00 
0040.00 

ooa&joo 

0118.00 
0202.98 

0106.00 
0124.00 
0208.00 
61024)0 

5003.00 
5037.03 


01094)0 


0012.00 

4006.00 
5005.00 
5028.00 
21394)0 
10534)0 
10754)0 
1112.00 
1184.00 
12244)0 

0019.00 

0007.00 

1268.00 

loor.oo 

10304)0 
20114)0 

0006.00 


1102.00 
1305.00 
1510.00 
1707.00 
2103.00 


0023.00 
00414)0 
00574)0 
0120.00 


0107.00 
0125.00 
0209.00 
61174)0 


5008.00 
5052.01 


0018.00 

4007.00 
5006.00 
5028.00 
21404X) 
10544)0 
10764)0 
1113.00 
1185.00 
1231.00 


0010.00 


1014.00 
10324)0 
2012.00 

0009.00 


1103.00 
1306.00 
1519.00 
1708.00 


0024.00 
0045.00 
00584)0 


Tract 


0014.00 

4024i)0 
5009.00 
5038.00 
21414)0 
10554)0 
t077X)0 
1114.00 
1186.00 
12324)0 


0013.00 


Tract 


0009  00 

10074X) 

0003.00 

1514.00 

0001  ffi 
8003J0B 


0023.04 
1008.00 
0010.02 
1519.00 
00074)1 


0122.00 


0111.00 
0155.00 
0229.00 
6120.00 


5009.00 
5116.02 


1017.00 
11154)0 
2018il0 


1105.00 
1307.00 
1601.00 
1709.00 


0025.01 
00464X> 
00654X) 
0123.02 


0113.00 
01614)0 
0231.00 


0020.00 

4Q2S.0Q 
5010.00 
5041.00 
2ie94X) 
1061JOO 
t084i)0 
1115.00 
1192.00 
1241.00 


0106.02 


Tract 


1019.00 
11184)0 
20l9je0 


1106.00 
1309.00 
1605.00 
1710.00 


0026.00 
00474)0 
00664)0 
0125.00 


4(31.00 
4011.00 
5042.01 
2217.SS 
10624)0 
1085410 
1122.00 
1193.ro 
1242.00 


0137.00 


1020.00 
11334)5 


Tract 


5012.00 
5044.00 

toBsiiib 

1097.ro 

ii23.ro 

1201 4X) 
1246.00 


ii07.ro 
i3ii.ro 

1606.ro 

i7ii.ro 


0027.01 
00484X) 
00834)5 
0132.01 


0114.M  oii5.ro 

0162.98  Ot63.ro 


0232.ro 


5oto.ro 

5126.01 


0024.02 


10104)0 


0101.01 


1520.ro 


OO^SJOZ 


0024.03 


11034)0 


5013.ro 


0024.04 


1104.98 


0233.ro 


1021.ro 


Tract 


5013.ro 


11014)0 
1155410 
1202JI0 
1257.ro 


Tract 


5021.ro 


10644)0  106S.ro 


1023.ro 


iio8.ro 
i4oi.ro 

1609.ro 

i7i2.ro 


0027.04 
00494)0 

oiro.o8 

0144.ro 


oii7.ro 

0178198 
0234.ro 


5014.ro  50154K) 


0025.ro 


12014)0 


iio9.ro 
i50i.ro 

1610.85 

i7i4.ro 


0033.ro 
0060410 

oiro.o9 

0157.01 


oii8.ro 

0177.ro 
0605.ro 


ii02.ro 
ii56.ro 

1203.ro 
1266.ro 


1024.ro 


iiio.ro 

1503.ro 

i6i2.ro 
i7i5.ro 


0034.02 

oo5i.ro 
oii4.ro 
oi58.ro 


oi20.ro 

0178.ro 

06ro.ro 


Tract 


Tract 


5022.ro 


10664)0 
1103.ro 

ii64.ro 

121 1.M 
1267.ro 


1025.1)0 


i30i.ro 

1504.-e0 

i70i.ro 
iroi4)Q 


00354X) 
0052.ro 

oii5.ro 

01824X) 


oi2i.ro 

0179.02 


50l6.ro  5017.ro 


ro27.02 


00274)6 


0029.02 


5024.01 


t067.ro 

ii04.ro 
ii72.ro 

12124)0 


Traol 


iti26.ro 


1302.ro 

iso5.«e 

17024)0 


0036.ro 
00634)0 

oii6.ro 

01844)0 


0122.t)0 

ot80.ro 


5025.ro 


1072M 

ii05.ro 
ii73.ro 

12134)0 


-wxrxo 


1303.ro 
1507.ro 
17034)0 


5(»1.01 


0029.03 


S036.02 


0029.11 


ro39.ro 

0054.ro 

0117.M 
0186.03 


oi23.ro 

0201.98 


5037  02 


0029.12 
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IRS  Section  42(d)(5)(C)  QuALiFfED  Censi|s  Tracts  (1990  Data,  MSA  Definitions  June  1993)— Metropoutan 

AREAS--Continued 


County  or  county  equivalent 


Savannah,  QA 

Chatham  County 


ScrantoivWIIkaa-Barre- 
Hazl«ton,PA 


Lackawanna  County 
Luzeme  County  


SaatUa-Bellevue-Evaratt,  WA 

Island  County 

f\inQ  wOuniy  •■••>•*•••«•••••••••••«•••••>> 

Snohomish  County  

Sharon,  PA 

Mercer  County  

Sheboygan,  Wl 

Shetx>ygan  County 

Shennan-Denlson,  TX 

Grayson  County 

Shreveport-Bosaier  City,  LA 

Bossier  Parish  ..„.. 

Caddo  Parish 


Wet>ster  Parish  

Sioux  City.  lA-NE 

Woodtxjry  County 

Sioux  Falls,  SO 

Minnehaha  County 

South  Bend,  IN 

St.  Joseph  County  

Spol{ane,WA 
Spoitane  County  


Springfield,  IL 
Sangamon  County 

Springfield,  MO 
Greene  County  

Springfield,  MA 
Hampden  County 


Tract 


Tract 


Hampshire  County 

Stamford-Norwalk,  CT 

Fairfield  County 

State  College,  PA 

Centre  County 

SteutMnville-Weirton,  OH-WV 

Jefferson  Courtty 

Brooke  County 

Stockton-Lodi,  CA . 

San  Joaquin  County  

Sumter.  SO 

Sumter  County 

Syracuae,NY 

Cayuga  County r..... 

Onondaga  County 


0001.00 
0022.00 


1002.00 
2001.00 

9702.00 
0047.00 
0084.00 
0259.00 
0402.00 

0302.00 

0005.00 

0005.02 

0103.00 
0202.00 
0232.00 
0317.00 

0012.00 

0007.00 

0006.00 

0001.00 
0036.00 

0008.00 

0001.00 


8006.00 
8116.00 
8204.00 


0201.00 

0120.00 

0001.00 
0302.00 


0001.00 
0031.13 


0001.00 


0419.00 
0005.00 
0040.00 


0006.01 
0023.00 


1007.00 
2009.00 


9709.00 
0053.01 
0085.00 
0263.00 
0404.00 


0307.00 

0006.00 

0016.01 

0104.00 
0204.00 
0233.00 
0319.00 

0013.00 


Iract 


0C10. 
00  24 


1C15, 
2(10 


0C53. 
0C36. 
02  55. 
04  D7 


OC  08.00 


0(16.02 


09)6.00 
0^.00 


0010.00 

0016.00 
0140.01 

0009.00 

0002.00 

8007.00 
8117.00 


0214.00 


0121.00 


0002.00 


0002.00 
0033.04 

0013.00 


0(  15.00  0016.00 


0  18 


0(20. 


0  14.00 


0  05.00 


8  08.00 


0013.00 
0041.00 


Tract 


0011.00 
0025.00 


1029:00 
2125.00 


0071.00 
0087.00 


0207.00 
0236.00 


00 
.00 


0i41.00 


25.00 


0103.00 


0)05.00 


0  )15.00 


0)22 
0)42 


0019.00 
0022.00 


Tract 


0012.00 
0027.00 


2135.00 


0072.00 
0090.00 


0208.00 
0237.00 


0020.00 


0024.00 


0015.00 


0006.00 


8009.00 


0445.00 


0126.00 


0008.00 


0006.00 


0016.00 


0023.00 
0043.00 


Tract 


0013.00 
0028.00 


2174.00 


0073.00 
0091.00 


0209.00 
0246.00 


Tract 


0015.00 
0032.00 


0074.00 
0092.00 


0211.00 


0021.00 


0025.00 


0016.00 


0007.00 


8012.00 


0007.00 


0030.00 
0052.00 


0017.00 


0016.00 


8014.01 


0008.00 


Tract 


0017.00 
0044.00 


0075.00 
0103.00 


Tract 


00t8.00 
0101.01 


0079.00 
0107.00 


0213.00  0217.00 


0023.00 


0027.00 


0023.00 


0018.02 


8015.02 


0016.00 


0029.00 


0030.00 


0020.00 


8018.00 


0030.00 


Tract 


0019.00 
0106.04 


0080.00 
0109.00 


Tract 


0020.00 


0081.00 
0110.00 


0218.00 


0032.00  0033.00 


0032.02 


8019.00 


0017.00 


0031.00 
0053.00 


0032.00 
0054.00 


0033.00 
0056.02 


0022.00 


0034.00 
0061.02 


0033.00 


8020.00 


0023.00 


0219.00 


Tract 


0021.00 


0082.00 
0112.00 


0223.00 


0034.00 


8114.00 


0025.00 


0035.00 


0035.00 


8115.00 


0027.01 


0038.00 


0039.00 
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IRS  SEC-HON  42({^^fC)  QUALIFtED  CENSUS  TRACTS  tt990  OaTA,  MSA  DEFtNITtONS  JUNE  1993)— METTK5POLITAN 

Areas— Contintied 


County  or  county  equivalent 


Tacoma.  WA 
Pierce  (Dounty „ 

Gadsden  Ckxtnty _ 

Leon  County  

Tampa^St  Petersbycg- 
Cleararatar,  FL 

Hillsborough  Ck)unty  „ 


Pasco  County . 

Pinellas  County ; 

lierre  Haute,  IN 

Vigo  CkMjnty  ..„ ; 

Texarlcana,  TX-Texarfcana,  kn 

Miller  County 

Bowie  County _ 

Toledo.  OH 
Luc^s  C^nty ., „ 


Wood  County 

Topeka.KS 
Stiawnee  OMrty  

Trenton,  NJ 

Mercer  CiDunty  

Tucson,  AZ 

PvmaCotir*!/  

Tutsa,<3K 

Creek  County 

Osage  County _ 

Tulsa  CkHjnty _ 


Tract 


Tuscaloosa,  AL 

Tuscakxjsa  County _... 

Tyler,  TX 

Smith  Ckjunty  „ 

Utica-Roma,  NY 

Herkimer  County  ._ 

Oneida  Oounty ..„.., 

Vailejo-Falrfield-Napa,  CA 

Napa  Oounty _ 

Solano  County . 

Ven«Mfa,CA 
Ventura  County  ..._ 


Victoria,  TX 

Vtatoria  Oounty  


1M 

Cumberland  County 

VIsaHa-Tulare-PoftorvNle,  CA 

Tulare  County 

WaccTX 

McLennaw  Counly  „...„„„„ .. 


06l3iX) 


0207.00 
0001.00 


0007.00 
0037.00 
0324.00 
0205M 
0262.00 

0001.00 


0203.00 
0102.00 

0008.00 
0025.00 
(X)38,00 
0217.02 


0001.00 
0001.00 


0001.00 
0023.00 


0210.00 

0104.00 
9602.00 
0030.00 


0104.04 
0002.02 


0104.00 
0202.01 
021S.00 


^001 .00 
2509.00 

OOOC.OO 
0049.00 


Tract 


0614JX) 


0004.00 


0012.00 
0038.00 
0327.00 
0206.00 


0003.00 


0204.00 
0103.00 


0012.02 
0026.00 
0041.00 
0218.00 

0002.00 

0008.00 


0003.00 
0024.00 


Tract 


0615.00 


0005.00 


0018.00 
0039.00 


0207.00  0206.00 


0005i)0 


0206.98 
0105.00 


0013.04 
0027.00 
0042.00 


0003.00 

0201.00 
0O0S.02 

•8091  .-ee 


0005.00 
0046.00 


0111.00 
0004.00 


0111.01 
0203.00 


2518.02 


0006.00 
0050.02 


0003D1 

0203.00 
0011.00 


0003.00 
0009.00 


0004.00 
0026.01 


Tract 


0616.01 


tX)96.(X) 


0019.00 
0040.00 


0006.00 


0014.00 

oozaoo 

0043:01 


0006.00 
0062.00 


01 12.00 
0005.00 

QZOAM 


0023.00 
0003.02 

I 

0205.00 
0029.01 


0004.00 
0010.00 


0005.00 
0037  J)2 


Tract 


0616XS 


OOtO.OI 


0020.00 
0041.00 


0209.^  0210.95 


QfiOSiX) 


0015.00 
0029.00 
0948.00 


0007.00 
0073.11 


0114.00 
0006.00 

oza&M 


0024.00 
000&i}1 

1 

0401.00 
0040.00 


-oees.^^eot.M 


0005.00 
0011.00 


0008.00 
0038.00 


0009.O0I 
0076.08 


0117.01 
0007.00 

02d6!bb 


Tract 


0617.00 


0011.01 


0026.00 
0043.00 


0019.00 


0017.00 
0030.00 
0054.00 


000600 
OOVt.OO 


0009.00 
0041.04 


Tract 


0622.00 


0012.00 


0030.00 
0044.00 

0212.00 


0018.00 
0032.00 
0068.00 


0011.00 
0015.00 


0010.00 
0042.00 


OOlOiOO 
0079.00 


0118.00 


1 


0028.02 


0041.00 


Q207O0 


0032.00 


0044.00 


Tract 


0627.00 


0013.00 


0031.00 
0050.00 

0213.()0 


0019.00 
0033.00 
0073.03 


0016.00 


0012.00 
0048.00 


Tract 


0718.02 


0014.00 


0032.00 
0051.00 

0214:00 


0020.00 
0034.00 


0017.00 


001301 
0049.00 


Tract 


0720.00 


0020.01 


0033.00 
0109.00 

0215.00 


0021.00 
0035.00 


Tract 


0020.02 


0034.00 
0129.00 

ozie!^ 


0022.00 
0036.00 


001 9J» 
0013.02 


0012O0I 
008001 


0119.00 


020BO1 


0034.02 


0607.001  OOTO.OW  tX)  1 2.001  tXM  4 .00 


0013.00 
0088.00 


0208.03 


00».00 


0021.00 
0091.01 


0209.00 


0038.00 


001S.tXJ 





0211.03 


0043.01 


•" -r 

0019.00 


0020.00 

0014.00 


Tract 


0035.00 
0259.02 


0023.00 
0037.00 


0021.00 
0015.00 


O02SO0 


0212.01 


0045O1 


0033.001 


oezejo 


0215O0 


0046.00 
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IRS  Section  42(d)(5)(C)  Qualified  Cens 

IS  TRACTS  (1990  Data,  MSA  Definitions  June  1993)— Metropolitan 
Areas— Continued 

County  or  county  equivalent 

Tract 

Tract 

ract 

Tract 

Tract 

Tract 

Tract 

Tract 

TnKt 

Tract 

Tract 

Tract 

Washington.  DC-MO-VA ^WV 

District  of  Columt)ia  

0021.01 
0037.00 
0057.01 
0074.07 
0078.04 
0088.03 
0098.03 
8502.01 
7501.00 
7009.04 
8011.01 
1033.00 
9903.00 
4215.00 
9009.03 
0204.00 
0002.00 
9713.00 
9724.00 

3501.00 

0001.00 

0013.00 
0052.02 
0083.02 

0116.00 
0001.00 

0001.00 
0042.00 

0101.00 

0004,00 

0001.00 

OlOt.OO 

7312.01 

0001.00 

0101.01 

0002.00 

9521.00 
8002.00 
8031.00 
9201.00 

0405.00 

0001.00 

0022.02 
0038.00 
0058.00 
0074.08 
0078.07 
0088.04 
0098.04 

7503!66 
7019.00 
8029.03 

9904.00 
4219.85 

0205!66 
0004.98 
9715.00 

3502.00 
0002.00 

0014.03 
0059.13 

0121.00 
0004.00 

0004.00 
0065.00 

0102.00 

0007.00 

0006.02 

0108.00 

7312.02 

0002.00 

0102.03 

0005.00 

9522.00 
8005.00 
8032.00 
9205.00 

0105.00 

0( 
0( 
0( 
0( 
0( 
0( 
0( 

7! 
7( 
8( 

25.02 
43.00 
59.00 
74.09 
78.08 
89.03 
98.05 

b9!6b 

25.00 
34.01 

0028.01 
0045.00 
0060.20 
0074.30 
0078.09 
0089.04 
0098.06 

8b35!b9 


'97T7M 

3504.00 
0007.00 

0015.00 
0067.00 

bbbeiob 

0007.00 
0078.00 

0104.00 

0008.00 
0111.00 
7314.00 
0015.00 
0106.02 
0010.00 

woi'Joo 

8035.00 
0115.00 

0028.02 
0046.00 
0064.10 
0075.02 
0078.60 
0090.01 
0098.08 

sbseibo 

*•» 

972abb 

3505.00 
0008.00 

0019.02 
006a02 

bo24!66 

0008.00 
0105.00 

0009.00 
0113.00 
7315.00 

0116.98 
0016.00 

sbbgibo 

8037.00 

0029.00 
0047.00 
0071.00 
0075.03 
0079.01 
0091.02 
0098.10 

3506.00 
0009.00 

0021.00 
0075.02 

0009.00 
0111.00 

0017.00 
0114.00 
7317.00 

8bi6!ob 

8040.00 

0030.00 
0048.01 
0072.00 
0075.04 
0079.03 
0092.03 
0098.20 

3522.00 
0017.01 

0022.00 
0077.12 

0018.00 
0112.00 

0019.00 

7318.00 

8bl7!o6 
8044.00 

0031.00 
0048.02 
0073.02 
0076.01 
0084.02 
0092.10 
0099.03 

0023.00 
0080.01 

0024.00 
0113.00 

0020.00 

7319.00 

Boigiob 

8103.00 

0032.00 
0049.01 
0073.04 
0077.03 
0085.10 
0092.40 
0099.04 

•■!•■•••••••• 

•••••••■•f*a* 

•••••••••*■■• 

■••••■••••••• 

0024.00 
0080.02 

0026.00 
0116.00 

0021.00 

7320.01 

•••••••laaaa* 

8020.00 
8104.00 

0034.00 
0049.02 
0074.01 
0077.08 
0087.01 
0093.02 
0099.05 

•••■••••••••• 

••••••••«••■■ 

••••••••••••a 

0025.00 
0082.01 

0027.00 

0022.00 
7325.00 

8021.06 

0035.00 
0050.00 
0074.04 
0077.09 
0087.02 
0096.02 
0099.06 

0026.00 
0082.02 

0037.00 

0146.01 
7572.00 

8022.66 

0036.00 
0052.20 
0074.06 
0078.03 
0088.02 
0097.00 
0099.07 

••••••••■•••• 

••••■••••■■•a 

0051.00 
0083.01 

0041.00 

Charies  County 

Frederick  County  

Montgomery  County  

Prince  George's  County  

Arlington  County 

Culpeper  County 

Fairfax  County  „ 

Prince  Wllam  County  

Warren  County 

Fredericksburo  city  

9: 

31 
0( 

0 
0( 

61 

0( 
0( 

0 
0 

0( 

0 
7; 
a 
0 
0 
9 

8 
8 
9 

0 

ieiob 

03.00 
03.00 

14.04 
61.00 

06.00 
68.00 

03.00 

08.00 

(07.00 

10.00 

13.00 

06.00 

05.01 

07.00 

25.98 
06.00 
34.00 
06.00 

14.00 

Berkeley  County  

Jefferson  County 

WatwtMry.CT 

New  Haven  County 

Watertoo^adar  FaNs.  lA 

Black  Hawk  County  

West  Pahn  BaacD-Boea 
Raton,  FL 

Palm  Beach  County 

Whaaling,  WV-OH 

Belmont  County  

Ohk)  County 

Wichita.  KS 

Sedgwick  County 

Wtohlta  FaHs,  TX    - 

Wichita  County 

Wllliamsport.  PA 

Lycoming  County 

Wllmington4lewart(,  DE-MD 

New  Castle  County 

Wilmington.  NC 

New  Hanover  County  

Worcaster,  MA-CT 
Worcester  County 

Yaklma.WA 
Yakima  County  

aaaaaia*a*»aa 
••••••aaaaaaa 

••••aaaataaaa 

8623.66 

••» 

Y0I0.CA 

Yok)  County  

YwKPA 

York  County 

Youngstowm,  OH 

Columbiana  County 

Mahoning  County 

Trumbull  County  

Yuba  City.  CA 

Yula  County 

Yiima.AZ 
Yuma  County  ....*..„ 

•^ 

- 
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IRS  SECTION  42(d)(5)(C)  Qualified  Census  Tracts  (1990  Data.  MSA  Definitions  June  1993)— Nonmetropoutan 

Areas 


County  or  county  equivalent 


Alabama 


Bulkx*  County 

Butler  County , 

Clarke  County , 

Dallas  County 

Escambia  County  „.., 

Greene  County 

Hale  County 

l-ee  County  , 

l-owndes  County  ,...., 

Macon  County 

Marengo  County 

Monroe  County 

Peny  County 

Ptekens  County 

Pike  County  

Sumter  County 

Talladega  County 

Wrfcox  County 


Alaska 

Bethel 

DiMngham 

Fairbanks  North  Star  Borough 

Kenai  Peninsula  Borough 

Matanuska-Susitna  Borough  .. 

"^""w       •••••a***aaaaa**a*aaaaa*»*»aa*aaa*«*»ai 

Vaklez-Cordova 

Waoe  Hampton 

Yukon-Koyukuk 

Arizona 

Apache  County 

Cochise  County  

Coconino  County ., , 

GHa  County ...„„., 

Graham  County  ..„ 

La  Paz  County  ..„ 

Navajo  County 


Arlcanaas 

Chttot  County 

Desha  County 

Garland  County 

Lee  County >.„... 

Phillips  County 


CaiHomia 

HumbokM  County 

Imperial  County 

Kings  County  

Nevada  County 

Colorado 

Conejos  County 

Costilia  County 

Delta  County 

Elbert  County 

Huerfano  County 

Las  Animas  Cotjnty  .... 

Mesa  County 

Montezuma  County 

Otero  County  

Connacttcut 
Litchfield  County 

Florida 

Dixie  County  

Indten  Rivar  County 

Monroe  County „..., 

Putnam  County ... 


Tract 


9521.00 
9531^00 
9580.00 
9964.00 
9702.00 
9743.00 
9746.00 
0401.00 
9810.00 
9817.00 
9828.00 
9857.00 
9871.00 
9881.00 
9889.00 
9912.00 
0106.00 
9947.00 


9513.98 
9716.98 
0001.00 
9543.00 
9743.00 
9510.00 
9861.00 
9712.00 
9604.00 

9760.00 
0009.00 
0008.00 
9850.00 
9950.00 
0201.00 
9651.00 

9802.00 
9503.00 
0106.00 
9704.00 
9804.00 


0010.00 
0114.00 
0011.00 
0010.00 

9746.00 
9827.00 
9648.00 
9911.00 
9808.00 
9832.00 
0001.00 
9695.00 
9880.00 

3103.00 

9803.98 
OSO3J02 
9701.00 
9608.00 


Tract 


9534.00 


9965.00 
9706.00 
9745.00 
9747.00 
0402.00 
9811.00 


9858.00 
9672.00 


9915.00 
0118.00 
9949.00 

9514.98 


9744.00 


9605.00 


9771.00 


0010.00 


9652.00 
9804.00 

6i67!66 
9865!66 


0120.00 
0013.00 
0011.00 

9747.00 


Tract 


9969.00 

9746!66 
9748.00 
0406.00 


9950.00 


9606.00 


9772.00 


0022.00 


0002.00 


9653.00 

6i6e!66 
9866!66 

6i2i"66 


Tract 


9970.00 


9749.00 
0407.00 


9951.00 


9607.98 


9773.00 


0024.00 


9660.00 


0115.00 


Tract 


9972.00 


0408.00 


9774^00 


0025.00 


Tract 


9973.00 


0415.00 


9775.00 


9671.00 


9748.00 


0124.00  0125.00 


Tract 


0416.00 


9778.00 


9672.00  9674.00 


Tract 


9675.00 


Tract 


9676.00 


Tract 


Tract 


Tract 
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IRS  SECTION  42(d)(5)(0  QUMJFIB)  CENSUS  TRACTS  (1990  DATA,  MSA  DEFINITIONS  JUNE  1993)— NONMETROPOLITAN 

Areas— Continued 

County  or  county  equivalent 

Tiact 

Tract 

Ua\ 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Georgia 

Bulloch  County  — _ 

Burke  Courrty _ 

9904X0 
9503.00 
9601.00 
9703.00 
9606.00 
9702.00 
9904.00 
9807.00 
0011.00 
0008.00 
9801.00 
9604.00 
9509.00 
0106.00 
0108.00 
9603.00 
9901.00 
9701.00 
9603.00 
9601.00 
9906.00 
9504.00 
9702.00 
9903.00 

0211.00 
0410X0 
0301X0 

0009.00 
9508X0 
9701X0 

ooooxd 

0054X0 

g504!d6 

obiabo 
oio9!6b 

95«7!o6 
9703.00 

0313X0 

0016X1 
9712X0 

9! 

dsidd 

diTsidd 



""" 

(»T&dd 



■  ■     iMiiix.aa 

•■*■•••••••■• 

■••■■■•••••a* 

__.«... 

.»aH...»a. 

Clay  County 

Colquitt  County 

Dodge  County 

Dooly  County  - ... 

Early  County 

Emanuel  County  _ 

Ftoyd  County _ 

Glynn  County „ 

Hancock  County  _ „ 

Jefterson  County  - 

Laurens  County  ._ >....;.... 

Litierty  County ...._ 

Lowndes  County  _ 

MitcheN  County  ..~ ^ 

~~~ 

..•••*..■*.•• 
•  •...«••*. ... 

.....a. ..••.. 





- 

■■■••■••••••a 

•■aaiaaaaaa** 

"*" 

— 

0 

Z 
... 

•*> 

0 

>■! 

>*• 

ladd 
lifidd 

... 

Screven  County  ._........^..... 

TeNair  County  ,„._..^.......» 

Thomas  County  

Tift  County  

Ware  County 

Warren  County 

WBcox  County  ..„   „ 

HnnU 
Hawaii  County             .   . 

— 

Kauai  County       

Maui  County     „ 

Kiano 

Bannock  County  .„ 

Bingham  County 

Botvievile  County - 

Knot^^nfli  Co^rnty 

latahCfflfPty  



Twin  Fans  Countv 

9811X0 

0004.00 
9577.00 
9589.00 
0004.00 
0407.00 
9731.00 
9709.00 
0109.00 
0510.00 
OOO&OO 
9633.00 
0104.00 
9711X0 
9555.00 
0001.00 

9765.00 
9553X0 
0402X0 
0002X0 

9908.00 
0005.00 
9606.00 
0007X0 

9586X0 
9575X0 

0007.00 
9579.00 

boosioo 
bii"i"bo 
dio&oo 

9559!6b 
00(^00 

"J 

d 
d 

08.00 

T2!dd 
dsidd 

•••■•••■>•■■• 

'""""""■ 

iiiuiuie 
Adbms  County 

Alexander  County ^ 

Christian  County  

Coles  County  . — 

FranWtn  County  .._ 

diisidd 

ofiTbb 

•••••••■■«••• 

••■••••■••••a 
••••••••*•■•• 

— 

Hamilton  County 

Hardin  County „ 

Jackson  County 

Jefferson  Courity„ 

Knox  County  „ 

La  Salle  County „ 

McOonough  County 

Pi^aski  County 

Saline  County  _ 

Vermilion  County  „ 

— - 

Indiana 

Henry  County 

Knox  County 

La  Porte  County 

Wayne  County 

Ions 

Lee  County  

Story  County - « 

0007.00 

— 

Wapelk)  County      

Wphstftf  County    r .... 

0008.00 

"*'***"""'* 

KanMi 
Cherokee  County 
Crawford  County  ....^..-...- 

•«**aa»a*...a 

Elks  County 

9729X0 

9510.00  



Montgomery  County  ...    J^ 

. 
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IRS  SECTION  42(d)(5)(C)  QUALIFIED  CENSUS  TRACTS  (1990  DATA.  MSA  DEFINITIONS  JUNE  1 993)-NONMETROPOLITAN 

Areas— Continued 


County  or  county  equivalent 


Riley  County 


Kentucky 

Bell  County  

Boyle  County  

Breathitt  County 

Clay  County  

Clinton  County 

Frar)klin  County , 

Hardin  County 

Jackson  County  

Knott  County 

Knox  County  

Lawrence  County 

Lee  County  

Leslie  County 

McCracken  County  .... 

McCreary  County 

Magoffin  County 

Mark>n  County  

Morgan  County  

Owsley  County 

Perry  County 

Warren  County 

Wayne  County  

Whitley  County 

Wolfe  County  

Louisiana 

AHen  Parish 

Concordia  Parish  

East  CamjII  Parish 

Evangeline  Parish 

Itjeria  Parish 

Lincoln  Parish  

Madison  Parish  .„ 

Morehouse  Parish 

Natchitoches  Parish  ... 
Pointe  Coupee  Parish 

St.  Mary  Parish 

Tangipahoa  Parish 

Tensas  Parish 

Vermilion  Parish 

Maine 

Franklin  County , 

Somerset  County 

Maryland 

Dorchester  County 

Somerset  County 

Wk»mkx)  County  ....... 

Worcester  County 


Massachusetts 

Berkshire  County 

Franklin  County 

Michigan 

Cass  County  

Clare  County 

Houghton  County 

Iosco  County 

Isabella  County 

Keweenaw  County 

Lake  County 

Marquette  County  

Newaygo  County 

Ogemaw  County 

Roscommon  County , 

St.  Joseph  County  

Shiawassee  Courrty  ....... 


Tract 


0004.00 

9601.00 
9903.00 
9801.00 
9501.00 
9702.00 
0702.00 
0015.00 
9601.00 
9601.00 
9901.00 
9902.00 
9502.00 
9802.00 
0301.00 
9601.00 
9701.00 
9708.00 
9501.00 
9901.00 
9701.00 
0101.00 
9803.00 
9808.00 
9901.00 

9503.00 
9902.00 
9903.00 
9505.00 
0308.00 
9603.00 
9603.00 
9504.00 
9907.00 
9520.00 
0416.00 
9533.00 
9803.00 
9508.00 


9901.00 
9852.00 


9705.00 
9806.00 
0003.00 
9909.00 

9211.00 
0413.00 

0009.00 
9809.00 
9903.00 
9904.00 
9511.00 
9601.00 
9604.00 
0003.00 
9702.00 
9508.00 
9702.00 
0404.00 
0312.00 


Tract 


0008.00 

9602.00 

9806.00 
9504.00 


9602.00 

9902.00 
9903.00 


0302.00 
9602.00 


9902.00 
9707.00 
0102.00 
9805.00 

9903.00 


Tract 


9609.00 

9807.00 
9506.00 


9906.00 


0303.00 
9604.00 


Tract 


9907.00 


0304.00 


0309.00 
9608.00 
9604.00 


9536.00 


9903.00 

0103.00 
9806.00 


0310.00 
9609.00 


9543.00 


Tract 


9908.00 


0306.00 


0104.00 


0105.00 


Tract 


9812.00 
99d5.dd 


9606.00 
0005.00 


9607.00 


Tract 


Tract 


Tract 


Tract 


Tract 


Tract 
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IRS  SECTION  42(d)(5)(C)  Qualified  Census 

rRACTS  (1990  Data,  MSA  Definitions  June  1993)— Nonmetropolitan 
AREAS— Continued 

County  or  county  equivalent 

Tract 

Tract 

Tibet 

Tract 

Tract 

Traa 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

mnnesota 

Aitkin  County _ 

Beltrami  County     

Cass  County 

Hubbard  County ....:.. 

9903.00 
9508.00 
9612.00 
9706.00 
9906.00 
9603.00 
9904.00 
9801.00 
9705.00 

0003.00 
9501.00 
9501.00 
0001.00 
9602.00 
9603.00 
9601.00 
9507.00 
9503.00 
OOOIXX) 
9502X)0 
0007i)0 
9503.00 
9503^)0 
9504i)0 
9501 iW 
9503.00 
0004.00 
9602.00 
9605.00 

9503.00 
9505.00 
9809.00 
0101.00 
9603.00 
9805.00 
9601.00 
9702.00 
9904.00 
9704.00 
9809.00 

9642.00 
9725.00 
0010.00 
986600 

0004.00 
9502.00 
9506.00 
0004.00 
9608.00 

gsbeiob 
obb2!bb 

9506.00 
0008.00 

^o&bb 
^ie!oo 

9504.00 
0005.00 

9506.00 
9507.00 
9810.00 

g796!bb 

0003.00 

9506.00 
0006.00 

96i8!ob 

0004.00 



951 
95< 
00( 
95( 



»..— .—... 

zzzz 












'Z'.'.'.'".'.'.'. 

"Z"...... 





zzzz. 

■•••■•■«■••■• 

Kooct)ichmg  County 

3!6b 

7.00 
5.00 
4.00 

Mahnomen  County  

Pennington  County 

Wadena  County 

Wlrx)na  County 



9604.00 



9505.00 

bbbeibb 


9816!00 
9515.00 

bbwlob 



bboVibb 
obii"6b 

.; 



" 



ob'iabo 

"'TT'ttYp* 

Adams  County 

Boliwar  County  ...... 

Coahoma  County 

Forrest  County 

Holmes  County 

Humphreys  CouMy 

Jeiierson  County 

Jones  County  _      

Lalayette  Cour«y 

Lauderdale  County 

Leflore  County 

Lowndes  County . 

Pike  County  

Sunflower  County  . 

Tallahatchie  Co««ity 

Tunica  County , 

Waren  County  ...._ „ 

WastMngton  County  

ob( 

95( 

001 

951 

as 

9.00 
1.00 

9.00 
4.00 

6.00 

Wilkinson  County  » _... 

Yazoo  County _ 

Adair  County _ 

Butler  County  „ „ _ 

Cape  Girardeau  County 

■•>■•■•■••••• 

f 

Cole  County _ 

Dent  County _ „ 

Livingston  County 

Oregon  County  « 

Pemiscot  County 

Phelps  County  

Ripley  County  

Scott  County _ 

Montana 
Big  Horn  County 

••■••■i 

wT> 

Blaine  County  ....„.> > 

Flathead  County  ._ _ 

n^Oatin  r>Hinty    

Glaciftr  Cniinty 

Hil  County             

Lewis  and  Clark  County 

Missoula  County  ._ « 

Rosebud  County  ._ _ 

Silver  Bow  County  

Nebraska 

Adams  County  ....„ „ 

Lincoln  County 

Nevada 

Elko  County  „_ 

HumboWt  County 

Lyon  County  .„ 

New  Mexico 

Chaves  County  .„_ „ 

Cibota  County 

Guadalupe  Oounty „._...^.„. 

Lea  County 

Lincoln  County 

976ZJ0O 
Q73IJ0O 
9788^)0 
0002.01 
9627.00 
0001.00 

966100 
9601.00 

9501  iX) 
9608iX) 
9606.00 

0001.00 
9746.00 
9617.00 
0001.00 
9804.00 

* 

•> 
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County  w  county  equivalent 


Luna  County  „ 

McKinley  County 

Mora  County  

Otero  County  

San  Juan  County 

San  Miguel  County 

Socorro  County 

Taos  County  

NewVorlc 

Cattaraugus  County 

Ctlnlon  County  

Cokjmbia  County  

Jefferson  County 

St  Lawrence  County  

Tompkins  County 


North  Carolina 

Columbus  County  

Craven  County 

Halifax  County  

Lee  County  „ 

Lenoir  County  

Pasquotank  County 

Robeson  County 

Watauga  County  ..._ 

Wilson  County 

North  Dakota 

Benson  County  

McKenzie  County 

Rolette  County „. 

Swux  County  „ 

Ward  County 

Oliio 

Adams  County 

Athens  County  

Coshocton  County 

Erie  County  

Jackson  County 

Marion  County  _ 

Meigs  County 

Muskingum  County „ 

Sctoto  County  „. 


Oklahoma 

Atoka  County  

Bryan  County 

Carter  County  „ 

Choctaw  County  

Grady  County 

Hughes  Cowity 

McCurtain  County 

Mcintosh  County 

Muskogee  County 

Okfuskee  County 

Okmulgee  County 

Payne  County  

Pontotoc  County 

Pushmataha  County  ..„ 

Stephens  County  

Tillman  County 

Washington  County  

Oregon 

Benton  County _ 

Clatsop  County  

Unton  County 

Peimsylvania 

Clinton  County  

Crawford  County 


Tract 


Tract 


9668.00 
9721.00 
9652.00 
0001.00 
0008.00 
9571.00 
9784.00 
9529.00 

9619.00 
1011.00 
9912.00 
0620.00 
9911.00 
0001.00 

9909.00 
9608.00 
9908.00 
0302.00 
0103.00 
9603.00 
9608.00 
9805.00 
0002.00 

9567.00 
9626.00 
9517.00 
9660.00 
0101.00 

9904.00 
9731.00 
9914.00 
0408.00 
9576.00 
0001.00 
9644.00 
9821.00 
9931.00 

9876.00 
9956.00 
992&00 
9972.00 
0001.00 
9848.00 
9987.00 
9799.00 
0004.00 
9808.00 
0001.00 
0104.00 
9891.00 
9976.00 
0005.00 
9704.00 
0002.00 

0007.00 

95oaoo 

9707.00 


9723.00 

6608.66 
0009.00 
9577.00 


9620.00 


9912.00 
0002.00 


9609.00 

6363!66 

0104.00 


Tract 


9725.00 


0010.01 


9622.00 


9922.00 
0003.00 


Tract 


9726.00 


0010.02 


Tract 


9727.00 


0004.00 


0107.00 


0007.00 


951&00 


9905.00 


0009.00 


9706.00 

1116.00 


993Z00 


9964.00 

9973!66 
0002.00 


0005.00 


0105.00 
9892.00 

oooe^oo 

9706.00 


0008.00 


0008.01 


9906.00 


9935.00 


9965.00 


9936.00 


Tract 


ooiaoo  001Z00 


9937.00 


0006.00 


0107.00 


0007.00 


0011.00 


Tract 


9939.00 


Tract 


Tract 


Tract 


Tract 


Tract 


5  9 


ISS 


UMI 


• 

-- 

•■ 

- 

.     . 
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County  or  county  equivalent 

Tract 

Tract 

Trict 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Tract 

Lawrence  County 

Northumberland  County 

SchuylkHI  County  

Rhode  Island 

NewDort  Countv 

0004.00 
9616.00 
0006.00 

0405.00 

9601.00 
0001.00 
9608.00 
0107.00 
9704.00 
9705.00 
9804.00 
0107.00 
9806.00 
9602.00 
0112.00 

9515.00 
9746.00 
9656.00 
9912.00 
9936.00 
9927.00 
9871.00 

0104.00 
9503.00 
9651.00 
1003.00 
9601.00 
9807.00 
9693.00 
9702.00 
9553.00 
0105.00 
0008.00 

9507.00 
0005.00 
9603.00 
9502.00 
9506.00 
9905.00 
9501.00 
9503.00 
9904.00 
9809.00 
9502.00 
9508.00 
9505.00 
9609.00 
9503.00 
9507.00 
9501.00 
9506.00 
0202.00 
0005.00 
9502.00 
9503.00 
9503.00 
9502.00 
9506.00 
9503.00 
9502.00 
9505.00 
9602.00 

0005.00 
9617.00 

••■•■•aaaaaaa 

0412.00 

boiiioo 

••••••■••••■a 

biisibb 

9937!o6 

0107.00 
9602!o6 

■•■■••••••aaa 

9567!b6 

9502!bb 
9503!b6 

gsbsibb 

9503!66 

bbbeioo 

9504!b6 
9509.00 

OOC 

aaaai 

OK 
96( 

99 
00 

6.00 
B.00 

iJao 
isiob 

0009.00 

■■aaaaaaaaaa* 
Taaaa  •....•■. 

> 

gsbeioo 

0118.98 

aaaaaaaaaaaa* 

•  ••'• 

•••aaaaaaaaa* 

•aaaaaaaaaaaa 
•  ■ a-a.. 

■aaaaaaaaaaaa 
•aaaa******** 

•aaalaaaaaaa* 
taaaaaaaaaaaa 

aaa*a*a»aa»*a 
•  aMaataaaaaa 
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aaaaaaaaaaaaa 
aaaaaaaaaaaaa 

aaaaaaaaaaaaa 
aaaaaaaaaaaaa 

aaaaaaaaaaaaa 
•aaa«a#aaaaaa 

••••••aaaaaaa 
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South  Carolina 

Bamt)era  Countv 

Beaufort  County 

Clarendon  County 

Darlington  County 

DiDon  County  

Greenwood  County ._. 

Hampton  County  ...„ 

Lanouter  County 

- 

aaaaaaaaaaaaa 
aaaaaaaaaoaa 

•aaaaaaaaaaa* 

Lee  County 

Martxxo  Countv 

Orangeburg  County 

South  Dakota 

Brown  County 

Buffato  County 

Clay  County 

Jackson  County 

Sliarwx>n  County 

aaaaaaaaaaaaa 
aaaaaaaaaaaaa 

Ziet>ach  Courrty 

Tennessee 

Campbell  County  ..„ „.. 

Fentress  County  

Hanit)len  County 

Hancock  County  

Haywood  County  

Henry  County  — 

McMinn  County 

Marshall  County 

Maury  County  ._ 

Putnam  County 

Texas 

Anderson  County 

Angelina  County 

Atascosa  County 

Brooks  County  

Brown  County .'. 

Cooke  County 

Dimmit  County  

Duval  County  „ „ 

Falls  County „ 

Freestone  County 

Frio  County  

Gray  County 

Hall  County 

HiN  County  

Howard  County 

Hutchinson  County  

Jim  Hogg  County „ 

Jim  Wens  County  „ 

Klet)erg  County 

Lamar  County 

La  SaNe  County 

Lynn  County 

.... 



McCuHoch  County 



Maverick  County 

95 

15.00 

Nacogdoches  County  

Pecos  County  

.... 



PresNlio  County _... 

Rot)ertson  County 

- 
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County  or  county  equivalent 


Starr  County 

Terry  County , 

Val  Verde  County  .... 

Walker  County  

Wharton  County 

Willacy  County 

Zapata  County  

Zavala  County 

Utah 

Cache  County 

Carbon  County 

Juab  County 

San  Juan  CoiHity 

Wasatch  County  

Vermont 

Addison  County  


Tract 


Virginia 

Lee  County  

Montgomery  County  

Franklin  city 

Radford  city 

Staunton  city  ...... ... 

Washington 

Asotin  County  , 

Cowlitz  County 

Grays  Hartx>r  County  ...... 

Kittitas  County „.. 

Mason  County 

Stevens  Courity  

Walla  Walla  County  

Whitman  County  

West  Virginia 

Lincoln  County 

McDowell  County  .„.._ 

Marion  County  

Monongalia  County 

Wisconsin 

Ashland  County  

Fond  du  Lac  County „ 

Menominee  County 

Portage  County ,. 

Sawyer  County 

Vilas  County 

Walworth  County  

Wyoming 

AltMiny  County 

Fremont  County  .^ 

Hot  Springs  County  „, 

Platte  County  

Sweetwater  County 


9501.00 
9503.00 
9506.00 
1905.00 
1403.00 
9502.00 
9502.00 
9501.00 

0016.00 
9716.00 
9732.00 
9783.00 
9925.00 

9622.97 


9901.00 
0204.00 
0902.00 
0101.00 
0001.00 

9803.00 
0001.00 
0010.00 
9756.00 
9608.00 
9510.00 
9205.00 
0001.00 

9558.00 
9540.00 
0201.00 
0101.00 

9501.00 
0406.00 
9701.00 
9610.00 
9807.00 
9509.00 
0005.00 

9629.00 
9826.00 
9876.00 
9592.00 
9715.00 


Tract 


9502.00 

igbeioo 

9503!6o 
9502!66 


9784.00 


Tract 


9504.00 
1967'66 

95b6!6b 
9563.00 


Tract 


9505.00 


9904.00 
0216.98 


0003.00 
9614.66 

6665!66 


9542.00 
0205.00 
0102.00 


9905.00 


Tract 


9506.00 


9906.00 


0005.02 


9630.00 
9832.00 


0006.00 


0103.00 


0010.00 


Tract 


9507.00 


Tract 


9633.00 


9634.00 


Tract 


Tract 


Tract 


Tract 


Tract 


|FR  Doc.  94-26217  Filed  10-21-94;  8:45  am| 
BN.UNO  CODE  4H0-a2-P 
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■I^^^H 
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Monday 
October  24.  1<H)4 


Part  III 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 
Office  of  the  General  Counsel 
Office  of  Fair  Housing  and  Equal 
Opportunity 


Revocation  and  Redelegation  of  Authority 
Pertaining  to  HUD's  Fair  Housing 
Complaint  Processing  Regulations 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  D-94-1075;  FR-^791-0-01] 

Revocation  of  Authority 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  revocation  of  authority 
pertaining  to  HUD's  Fair  Housing 
Complaint  Processing  regulations. 

SUMMARY:  This  notice  is  made  in 
accordance  with  a  rule  amending 
portions  of  HUD's  Fair  Housing 
Complaint  Processing  regulations  at  24 
CFR  Part  103.  Notice  of  the  final  rule, 
effective  September  30, 1994,  was 
published  in  the  Federal  Register  on 
August  5. 1994  (59  FR  39955).  A 
technical  correction  to  this  rule,  also 
effective  September  30, 1994,  was 
published  in  the  Federal  Register  on 
September  12. 1994  (59  FR  46759). 

This  rule  change  pertains  to 
determinations  of  reasonable  cause  to 
believe  that  a  discriminatory  housing 
practice  has  occurred,  implementing 
section  810(g)  of  the  Fair  Housing  Act 
(the  Act).  It  also  pertains  to  the  referral 
of  matters  to  the  Attorney  General  due 
to  breaches  of  Conciliation  Agreements, 
pursuant  to  section  810(c)  of  the  Act. 
The  rule  change  affect  responsibilities 
and  prior  delegations  of  authority  from 
the  Secretary  to  the  General  Counsel 
and  to  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 
(FHEO).  The  Secretary  is  herein 
revoking  certain  authority  previously 
delegated  to  the  General  Counsel. 
EFFECTIVE  DATE:  September  30, 1994. 
F0«  FURTHER  INFORMATION  CONTACT: 
Sara  K.  Pratt,  Director,  Office  of 
Investigations,  Office  of  Fair  Housing 
and  Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW..  Room  5206,  Washington. 
IX:  20410-2000;  telephone  (202)  708- 
0836.  [This  is  not  a  toll-free  number.)  A 
telecommunications  device  for  hearing 
impaired  persons  (TDD)  is  available  at 
1-800-543-8294. 

SUPPLEMENTARY  MFORMATION:  Effective 
September  30, 1994,  the  Department  is 
amending  portions  of  24  CFR  103.335, 
103.400,  and  103.405  of  HUD's  Fair 
Housing  Complaint  Processing 
regulations  at  214  CFR  Part  103.  Notice 
of  the  final  rule  was  published  in  the 
Federal  Register  on  August  5, 1994  (59 
FR  39955),  and  notice  of  a  technical 
correction  to  the  rule  was  published  in 
the  Federal  Register  on  September  12, 
1 994  (59  FR  46759).  This  rule  change 
pertains  to  determinations  of  reasonable 
tause  to  believe  that  a  discriminatory 


hou:  ing  practice  has  occurred, 
imp  ementing  section  810(g)  of  the  Fair 
Hou  iing  Act  (the  Act).  If  further  pertains 
to  th  e  referral  of  matters  to  the  Attorney 
Gem  iral  due  to  breaches  of  Conciliation 
Agn  ements,  under  section  810(c)  of  the 
Act.  In  summary,  the  Assistant 
Seer  3tary  for  FHEO,  upon  ccHicunrence 
by  tae  General  Coimsel,  makes 
determinations  that  reasonable  cause 
exisjs  to  believe  that  a  discriminatory 
housing  practice  has  occurred.  Upon 
receipt  of  concurrence  by  the  General 
Coui  isel.  the  Assistant  Secretary  will 
issui  >  such  determinations  and  direct  the 
issui  ince  of  charges  under  24  CFR 
103. 105.  - 

A(  cordingly,  the  Secretary  revokes,  in 
who  e  or  in  part,  delegations  of 
auth  arity  as  follows: 

Sect  on  A.  Authority  Revoked 

1.  rhe  Secretary  revokes,  in  part,  the 
dele  >ation  of  authority  to  the  General 
Cou  isel  and  Deputy  General  Counsel 

ished  on  March  30, 1989,  at  54  FR 
1,  part  A.(2){a)  pertaining  to 
)ns  810(c),  810(g)  and  810(h)  of  the 
lousing  Act.  The  delegation  herein 
(ed  pertains  to  authority  regarding 
lilure  to  comply  with  Conciliation 
sments  [810(c)];  and  the  making  of 
reasenable  cause  determinations 
[810  g)].  This  revocation  does  not  affect 
the  I  smaining  authority  delegated  to  the 
Gen(  ral  Counsel  and  Deputy  General 
Coui  isel  published  March  30. 1989  at  54 
FR  10121,  Section  A(2)(a),  including  the 
authority  under  Sections  807(b)(2)(A). 
810(e).  810(h).  812(i),  and  812(j)  of  the 
Act.l 

2.  The  Secretary  revokes  the 
delegation  of  authority  to  the  General 
Cou  isel,  published  on  October  8, 1992. 
at  5:  FR  46398.  In  57  FR  46398,  the 
Seer  itary  delegated  to  the  General 
Counsel  the  authority  to  reopen,  for 
purposes  of  reconsideration, 
detetminations  of  no  reasonable  cause 
made  by  the  Assistant  Secretary  for 
FHED,  or  determinations  of  no 
reasttnable  cause  made  by  the  Directors 
of  the  HUD  Regional  Offices  for  FHEO. 
The  authority  previously  delegated  to 
the  I  ^neral  Counsel  is  hereby  revoked 
pursuant  to  an  amendment  to  the 
complaint  processing  procedures  at  24 
CFR1103.400,  effective  September  30. 
199'  .  whereby  the  Assistant  Secretary 
for  I  HEO  is  authorized,  upon  receipt  of 
con<  urrence  by  the  General  Counsel, 
botli  to  determine  that  reasonable  cause 
exis  s  and  to  direct  the  issuance  of  a 
chai  le. 

3.  The  Secretary  revokes  the 

dele  ;ation  of  authority  to  the  General^ 
Cou  isel  published  on  December  1 . 
199; ;,  at  57  FR  56926.  The  December  1. 
199;  publication  simply  corrected  a 


typographical  error  that  appeared  in  the 
notice  of  delegation  of  authority 
published  in  the  Federal  Register  on 
October  8, 1992,  at  57  FR  46398. 

Authority:  Sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  |42 
U.S.C.  3535(d)j. 

Dated:  October  13. 1994. 

Henry  G.  Cisneros, 

Secretary  of  Housing  and  Urban 
Development. 

IFR  Doc.  94-26213  Filed  10-21-94;  8:45  anil 

BILUHQ  COOE  4210-32-M 


Office  of  the  General  Counsel 
[Docket  No.  D-94-1076;  FR-3792-D-011 

Revocation  and  Redelegation  of 
Authority 

agency:  Office  of  the  General  Counsel. 
HUD. 

ACTION:  Notice  of  revocations  and 
redelegation  of  authority  pertaining  to 
HUD's  fair  housing  complaint 
processing  regulations. 

SUMMARY:  This  notice  is  made  in 
accordance  with  a  rule  amending 
portions  of  HUD's  Fair  Housing 
Complaint  Processing  regulations  at  24 
CFR  Part  103.  Notice  of  the  final  rule, 
effective  September  30, 1994,  was 
published  in  the  Federal  Register  on 
August  5, 1994  (59  FR  39955).  A 
technical  correction  to  this  final  rule, 
also  effective  September  30, 1994,  was 
published  in  the  Federal  Register  on 
September  12, 1994  (59  FR  46759).  This 
rule  change  pertains  to  determinations 
of  reasonable  cause  to  believe  that  a 
discriminatory  housing  practice  has 
occurred,  implementing  section  810(g) 
of  the  Fair  Housing  Act  (the  Act).  It 
further  pertains  to  the  referral  of  matters 
to  the  Attorney  General  due  to  breaches 
of  conciliation  agreements,  under 
section  810(c)  of  the  Act.  The  rule 
change  affects  certain  redelegations  of 
authority  from  the  General  Counsel, 
which  are  herein  revoked,  and  also 
requires  a  new  redelegation  of  authority 
from  the  General  Counsel.  As  a  result  of 
the  rule  change,  determinations  of 
reasonable  cause  shall  be  made  by  the 
Assistant  Secretary  for  FHEO,  upon 
concurrence  of  the  General  Counsel. 
The  Assistant  Secretary  of  FHEO  will 
issue  such  determinations  and  direct  the 
issuance  of  charges,  with  concurrence  of 
the  General  Coimsel,  under  §  103.405. 
EFFECTIVE  DATE:  September  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  L.  Carey,  Assistant  General 
Counsel  for  Fair  Hoiising.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.  Room  9238,  Washington, 
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DC  20410;  telephone  (202)  708-0570. 
[This  is  not  a  toll-free  nimiber.]  A 
telecommunications  device  for  hearing 
impaired  persons  (TDD)  is  available  at 
1-800-543-8294. 

SUPPLEMENTARY  INFORMATION:  Effective 
September  30, 1994,  the  Department  is 
amending  portions  of  24  CFR  103.335, 
103.400,  and  103.405  of  HUD's  Fair 
Housing  Complaint  Processing 
regulations  at  24  CFR  Part  103.  Notice 
of  the  final  rule  was  published  in  the 
Federal  Register  on  August  5, 1994  (59 
FR  39955)  and  notice  of  a  technical 
correction  to  the  rule  was  published  in 
tho  Federal  Register  on  September  12, 
1994  (59  FR  46759).  This  rule  change 
pertains  to  determinations  of  reasonable 
cause  to  believe  that  a  discriminatory 
housing  practice  has  occurred, 
implementing  section  810(g)  of  the  Fair 
Housing  Act  (the  Act).  It  further  pertains 
to  the  referral  of  matters  to  the  Attorney 
General  due  to  breaches  of  conciliation 
agreements,  imder  section  810(c)  of  the 
Act.  In  summary,  the  Secretary  is  now 
delegating  to  the  Assistant  Secretary  for 
FHEO,  with  the  concurrence  of  the 
General  Counsel,  certain  functions 
which  were  previously  performed  by 
the  General  Counsel.  The  Assistant 
Secretary  for  FHEO,  with  concurrence  of 
the  General  Counsel,  rather  than  only 
the  General  Coimsel,  will  be  authorized 
to  make  determinations  that  reasonable 
cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occurred.  Upon  receipt  of  concurrence 
by  the  General  Coun^l,  the  Assistant 
Secretary  will  issue  determinations  and 
direct  the  issuance  of  charges  under 
103.405. 

The  rule  change  afi^ects  prior  HUD 
delegations  and  redelegations  of 
authority,  and  requires  new 
redelegations.  Thus,  published 
elsewhere  in  today's  Federal  Register, 
the  Secretary  revokes  particular 
delegations,  the  Assistant  Secretary  for 
FHEO  revokes  a  redelegation  of 
authority,  and  the  Assistant  Secretary 
issiues  new  redelegations  to  the  field  as 
part  of  the  assumption  of  new 
responsibilities  pertaining  to  the  Act. 
The  General  Counsel  herein  revokes 
certain  prior  redelegations  which  are 
inconsistent  with  the  regulation  as 
amended,  and  issues  a  new  redelegation 
consistent  with  his  responsibilities 
under  the  regulations. 

Accordingly,  the  General  Counsel 
revokes  redelegations  of  authority,  and 
the  General  Counsel  redelegates 
authority,  as  follows: 

A.  Revocation  of  Authority 

1.  The  General  Counsel  revokes  the 
redelegation  of  authority  published  on 
June  7, 1990,  at  55  FR  23301.  Under  55 


FR  23301,  the  General  Counsel 
redelegated  to  HUD's  ten  Regional 
Counsel  certain  functions  under  24  CFR 
103.400  concerning  the  making  of 
reasonable  cause  or  no  reasonable  cause 
determinations.  This  redelegation  is 
hereby  revoked.  Pursuant  to  the 
regulation  at  24  CFR  103.400,  as 
amended  effective  September  30, 1994, 
such  determinations  shall  be  made  by 
the  Assistant  Secretary  for  FHEO.  with 
concurrence  of  the  General  Counsel. 
Upon  concurrence  of  the  General 
Counsel,  the  Assistant  Secretary  for 
FHEO  will  issue  such  determinations 
and  direct  the  issuance  of  charges  under 
§103.405. 

2.  The  General  Counsel  revokes  the 
redelegation  of  authority  pubUshed  on 
January  25, 1991,  at  56  FR  2931.  The 
redelegation  at  56  FR  2931  was 
comprised  of  two  parts.  In  the  first  part, 
the  General  Counsel  redelegated  to 
HUD's  ten  Regional  Counsel  all 
authority  under  24  CFR  103.400.  except 
with  regard  to  complaints  involving 
complex  facts,  novel  issues  of  law,  or 
the  legality  of  local  zoning  or  land  use 
laws  or  ordinances.  In  the  second  part 
of  56  FR  2931,  the  General  Counsel 
redelegated  the  authority  to  determine 
which  complaints  involved  complex 
facts,  novel  issues  of  law,  or  the  legality 
of  local  zoning  or  land  use  laws  to  the 
Associate  General  Counsel  for  Equal 
Opportunity  and  Administrative  Law 
and  to  the  Assistant  General  Counsel  for 
Fair  Housing.  Pursuant  to  the 
amendments  to  24  CFR  103.400,  the  two 
parts  of  this  redelegation  are  herein 
revoked. 

3.  The  General  Counsel  revokes  the 
redelegation  of  authority  pubUshed  on 
February  25, 1992,  at  57  FR  6518.  In  the 
57  FR  6518  notice,  the  General  Counsel 
redelegated  to  the  Associate  General 
Counsel  for  Equal  Opportunity  and 
Administrative  Law  the  authority 
pursuant  to  24  CFR  103.400  to  refer  to 
the  Attorney  General  matters  which 
were  determined  to  involve  the  legality 
of  a  local  zoning  or  land  use  law  or 
ordinance. 

4.  The  General  Coimsel  revokes  the 
amendment  published  on  September  30, 
1992,  at  57  FR  45066.  This  amendment 
clarified  the  Department's  policy  that 
the  General  Counsel  had  authority 
under  24  CFR  103.400  to  reopen 
determinations  of  no  reasonable  cause. 
Pursuant  to  the  rule  as  amended, 
determinations  of  reasonable  cause  are 
rio  longer  delegated  to  the  General 
Counsel.  Since  determinations  of 
reasonable  cause  have  been  delegated  to 
the  Assistant  Secretary  for  FHEO  with 
concurrence  of  the  General  Counsel,  the 
authority  of  the  General  Counsel  to 
reopen  no  reasonable  cause 


determinations  is  herein  modified. 
Pursuant  to  the  rule  as  amended,  the 
Assistant  Secretary  for  FHEO,  upon 
concurrence  of  the  General  Counsel, 
will  issue  reasonable  cause 
determinations  and  will  direct  the 
issuance  of  charges  under  §  103.405 

Section  B.  Authority  Redelegated 

All  of  the  power  and  authority 
delegated  to  the  General  Counsel 
pursuant  to  the  regulations  at  24  CFR 
103.400  and  103.405  of  24  CFR  Part  103. 
as  amended  effective  September  30, 
1994,  is  retained  by  the  General 
Counsel,  and  redelegated  concurrently 
to  the  Assistant  General  Counsel  for  Fair 
Housing  and  to  the  Field  Assistant 
General  Counsel.  This  redelegation 
includes,  but  is  not  limited  to,  the 
authority  of  the  General  Counsel  under 
§  103.400(a)(2)(i)  to  concur  in 
reasonable  cause  determinations  of  the 
Assistant  Secretary  for  FHEO. 

Authority:  Sec.  7(d),  Department  of 
Housing  and  Uiban  Development  Act  [42 
U.S.C.  3535{d)]. 

Dated:  October  3, 1994. 
Nelson  A.  Diaz, 
General  Counsel. 
[FR  Doc.  94-26214  Filed  10-21-94:  8:45  am) 
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Office  of  Fair  Housing  and  Equal 
Opportunity 

(Docket  No.  D-94-1077;  FR-37»»-D-01J 

Revocation  and  Redelegation  of 
Authority 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  (FHEO),  HUD. 
ACTION:  Notice  of  revocation  and 
redelegation  of  authority  pertaining  to 
HUD's  fair  housing  complaint 
pltxressing  regulations. 

SUMMARY:  This  notice  is  made  in 
accordance  with  a  rule  amending 
portions  of  HUD's  Fair  Housing 
Complaint  Processing  regulations  at  24 
CFR  Part  103.  Notice  of  the  final  rule, 
effective  September  30, 1994,  was 
published  in  the  Federal  Register  on 
August  5,  1994  (59  FR  39955).  A 
technical  correction  to  this  rule,  also 
effective  September  30, 1994,  was 
published  in  the  Federal  Register  on 
September  12,  1994  (59  FR  46759).  This 
rule  change  pertains  to  determinations 
of  reasonable  cause  to  believe  that  a 
discriminatory  housing  practice  has 
occurred,  implementing  section  810(g) 
of  the  Fair  Housing  Act  (the  Act).  It 
further  pertains  to  the  referral  of  matiP.-N 
to  the  Attorney  General,  under  sfectiou 
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810(c)  of  the  Act.  The  rule  delegates 
additional  responsibilities  to  the 
Assistant  Secretary  for  FHEO,  and 
affects  prior  delegations  and 
redeiegations  pertaining  to  the  Assistant 
Secretary  for  FHEO  and  the  General 
Counsel.  Thus,  the  Assistant  Secretary 
Herein  revokes  cntain  prior 
redeiegations  of  authority  and  issues 
new  redeiegations. 

EFFECTIVE  DATE:  September  30, 1994. 
F0«  FURTHER  INFORMATION  CONTACT:  Sara 
K.  Pratt.  Director,  Office  of 
Investigations,  Office  of  Fair  Housing 
and  Equal  Opportimity,  Department  of 
Housing  and  Urban  Development,  451 
~th  Street  SW.  Room  5206,  Washington, 
IX:  20410-2000;  telephone  (202)  708- 
0836.  (This  is  not  a  toll-free  number.)  A 
telecommunications  device  for  hearing 
impaired  persons  (TDD)  is  available  at 
1-800-543-8294. 

SUPPLEMENTARY  INFORMATION:  EffecUve 
September  30. 1994,  the  Department  is 
amending  portions  of  24  CFR  103.335. 
103.400.  and  103.405  of  HUD's  Fair 
Housing  Complaint  Processing 
rt^ulations  at  24  CFR  Part  103.  Notice 
of  the  final  rule  was  published  in  the 
Federal  Register  on  August  5, 1994  (59 
FR  39955).  and  notice  of  a  technical 
correction  to  the  rule  was  published  in 
the  Federal  Register  on  September  12, 
1994  (59  FR  46759).  This  rule  change 
pertains  to  determinations  of  reasonable 
cause  to  believe  that  a  discriminatory 
housing  practice  has  occurred, 
implementing  section  810(g)  of  the  Act. 
If  further  pertains  to  the  referral  of 
matters  to  the  Attorney  General,  under 
section  810(c)  of  the  Act.  In  summary, 
the  Secretary  is  now  delegating  to  the 
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Ass  stant  Secretary  for  FHEO,  with  the 
com  :urrenc8  of  the  General  Counsel, 
cert  lin  functions  which  were  previously 
peH  )rmed  only  by  the  General  Counsel. 
The  Assistant  Secretary,  with  the 
com  urrence  of  the  General  Counsel, 
will  make  determinations  of  reasonable 
caus  B.  With  the  conctirrence  of  the 
Gem  sral  Counsel,  the  Assistant  Secretary 
will  direct  the  issuance  of  charges  under 
§  lO;  1.405. 

A<  cordingly,  the  Assistant  Secretary 
for  F  HEO  revokes  a  redelegation  of 
auth  )rity.  and  the  Assistant  Secretary 
for  F  HEO  redelegates  authority,  as 
folia  ivs: 

Sect  on  A.  Authority  Revoked 

Ti  e  Assistant  Secretary  for  FHEO 
revo  Les  the  September  30, 1992 
rede  egation  of  authority,  at  57  FR 
4506  5,  which  clarified  the  Department's 
poli(  y  that  the  Assistant  Secretary  for 
FHEi )  was  authorized  to  reopen 
dete]  minations  of  no  reasonable  cause. 
The  ]  )rior  redelegation  is  no  longer 
nece  isary  since  24  CFR  103.400,  as 
amei  ded.  gives  the  Assistant  Secretary 
for  F  lEO  the  authority  to  reopen  both 
reasc  nable  cause  and  no  reasonable 
caua  determinations. 

Secti  m  B.  Authority  Redelegated 

All  of  the  power  and  authority 

'  ^  "Sted  to  the  Assistant  Secretary  for 


del  _^_ 

FHEO  pursuant  to  the  regulations  at  24 
CFR  103.335, 103.400  and  103.405  of  24 
CFR  1  >art  103.  as  amended  effiective 
Septe  mber  30. 1994.  is  retained  by  the 
Assig  tant  Secretary  for  FHEO.  and 
redel  jgated  concurrently  to  the  Deputy 
Assis  ant  Secretary  for  Enforcement  and 
Inves  igations  and  to  the  Directors  of  the 


Fair  Housing  and  Equal  Opportunity 
Enforcement  Centers  (successors  to  the 
Directors  of  FHEO  Regional  Offices)  in 
the  field.  This  ledek^tion  includes,  but 
is  not  limited  to,  carrying  out  the 
following  responsibilities: 

(1)  Reviewing  from  time  to  time 
compliance  with  Conciliation 
Agreements  to  determine  if  HUD  has 
reasonable  cailse  to  believe  that  a 
respondent  has  breached  the 
Conciliation  Agreement  If  the 
Department  determines  that  a  breach 
has  occurred,  refiarring  the  matter  to  the 
Attorney  General  for  enforcement. 

(2)  With  the  concurrence  of  the 
General  Coimsel,  determining  that 
reasonable  cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur,  except  in 
matters  involving  the  kqg^ty  of  local 
zoning  or  land  use  laws  or  ordinances. 
Matters  involving  local  zoning  or  land 
use  laws  or  ordinance  shall  be  referred 
to  the  Attorney  Goieral.  in  lieu  of  the 
Assistant  Secretary  making  a 
determination  regarding  reasonable 
cause.  The  Assistant  Secretary  for  FHEO 
also  has  the  authority  to  make 
determinations  of  no  reasonable  cause. 

(3)  Upon  receipt  of  concurrence  by 
the  General  Counsel,  directing  the 
issuance  of  charges  under  §  103.405. 

Audiority:  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  (42  U.S.C 
3535(d)l. 

Dated:  October  4, 1994. 

Roberta  Aditeoberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equai  Opportunity. 

(FR  Doc.  94-26215  Filed  10-21-94;  8:45  am| 
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Proclamation  6746  of  October  It,  1994 
National  Mammography  Day,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  threat  of  breast  cancer  touches  everyone.  All  women  are  at  risk  for 
breast  cancer,  including  those  with  no  family  history  of  the  disease.  This 
year  alone.  182.000  women  are  expected  to  be  diagnosed  with  breast  cancer: 
46.000  will  die.  The  risk  of  death  is  reduced  significantly  if  the  cancer 
can  be  found  in  the  earlier,  more  treatable  stages.  With  appropriate  breast 
cancer  screening  and  state-of-the-art  care,  experts  expect  to  see  a  30  percent 
drop  in  the  death  rate.  Together,  we  must  work  to  make  sure  that  every 
woman  is  informed  about  breast  cancer  and  about  the  importance  of  regular 
examinations,  including  high-quality  screening  mammography.  And  we  must 
ensure  that  all  women  have  access  to  this  invaluable  preventive  care. 
Today,  mammography  is  considered  the  most  effective  method  for  detecting 
early  stage  breast  cancer.  Many  cancers  can  be  seen  on  a  mammogram 
as  soon  as  2  years  before  they  could  be  detected  by  a  woman  or  her 
physician.  But  only  half  of  all  women  ages  50  and  older  have  had  a  mammo- 
gram in  the  past  2  years,  and  as  few  as  30  percent  have  mammograms 
routinely.  African  American  women  experience  a  higher  death  rate  from 
breast  cancer  than  white  women,  and  recently  we  learned  that  this  is  pri- 
marily because  they  are  diagnosed  at  more  advanced  stages  of  the  disease. 
Researchers  have  concluded  that  if  we  are  to  improve  the  survival  rate 
of  African  American  women,  we  must  develop  strategies  aimed  at  increasing 
their  use  of  and  access  to  eariy  detection  techniques  such  as  mammography. 

We  can  all  be  encouraged  by  the  progress  in  improving  and  monitoring 
mammography.  As  of  October  2,  1994,  provisions  of  the  Mammography 
Quality  Standards  Act  of  1992.  requiring  national,  uniform  quality  and  safety 
standards,  went  into  effect.  Mammography  facilities  must  now  meet  stringent 
requirements  and  be  certified  to  ensure  the\'  are  providing  high-quality 
service.  In  addition,  scientists  currently  are  "working  to  apply  American 
know-how  to  improve  mammography  and  to  develop  high-technologj-  imag- 
ing methods  to  detect  breast  tumors.  Digital  mammography,  for  example, 
may  enhance  the  quality  of  mammographic  images  and  even  magnify  the 
view  of  specific  areas  of  the  breast.  Scientists  also  are  exploring  such  tech- 
nologies as  magnetic  resonance  imaging  (MRI)  and  ultrasound  imaging  for 
this  purpose. 

In  recognition  of  the  crucial  role  mammography  plays  in  the  battle  against 
breast  cancer,  the  Congress,  by  Senate  Joint  Resolution  220.  has  designated 
October  19.  1994.  as  "National  Mammt^raphy  Day"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
day. 

NOW,  THEREFORE.  I.  WILLIAM  ].  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  19. 1994.  as  National  Mammography 
Day.  I  invite  the  Governors  of  the  50  Slates  and  the  Commonwealth  of 
Puerto  Rico,  the  Mayor  of  the  District  of  Columbia,  and  the  appropriate 
officials  of  all  other  areas  under  the  American  flag  to  issue  similar  proclama- 
tions. I  ask  health  care  professionals,  private  industry,  advocacy  groups, 
community  associations,  insurance  companies,  and  all  other  interested  orga- 
nizations and  individual  citizens,  for  the  sake  of  American  women  and 
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for  t  leir  loved  ones,  to  unite  in  publicly  reaffirming  our  Nation's  continuing 
comi  litment  to  the  provision  of  breast  cancer  screening. 

IN  V  ITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  )f  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  ]  iineteenth. 


IFR  Doc  94-26517 

Filed  10^1S-94;  12:14  pm| 

Billing  code  3195-01-P 


Federal  Register  /  Vol.  59.  No.  204  /  Monday,  October  24,  1994  /  Presidential  Documents       53559 


lX^tU/•^>^^^iW^^*^\A 


Presidential  Documents 


Executive  Order  12933  of  October  20,  1994 

Nondisplacement  of  Qualified  Workers  Under  Certain 
Contracts 


When  a  service  contract  for  the  maintenance  of  a  public  building  expires 
and  a  follow-on  contract  is  awarded  for  the  same  service,  the  successor 
contractor  typically  hires  the  majority  of  the  predecessor's  employees.  On 
occasion,  however,  a  follow-on  contractor  will  hire  a  new  work  force,  and 
the  predecessor's  employees  are  displaced. 

As  a  buyer  and  participant  in  the  marketplace,  the  Government  is  concerned 
about  hardships  to  individuals  that  may  result  firom  the  operation  of  our 
procurement  system. 

Furthermore,  the  Government's  procurement  interests  in  economy  and  effi- 
ciency benefit  from  the  fact  that  a  carryover  work  force  will  minimize 
disruption  to  the  delivery  of  services  during  any  period  of  transition  and 
provide  the  Government  the  benefits  of  an  experienced  and  trained  work 
force  rather  than  one  that  may  not  be  familiar  with  the  Government  facility. 
Therefore,  by  the  authority  vested  in  me  as  President  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  40  U.S.C.  486(a). 
and  in  order  to  promote  economy  and  efficiency,  it  is  hereby  ordered  as 
follows: 

Section  1.  Statement  of  Policy.  It  is  the  policy  of  the  Federal  Government 
that  solicitations  and  building  service  contracts  for  public  buildings  shall 
include  a  clause  that  requires  the  contractor  under  a  contract  that  succeeds 
a  contract  for  performance  of  similar  services  at  the  same  public  building 
to  offer  those  employees  (other  than  managerial  or  supervisory  employees) 
under  the  predecessor  contract  whose  employment  will  be  terminated  as 
a  result  of  the  award  of  the  successor  contract,  a  right  of  first  refusal 
to  employment  under  the  contract  in  positions  for  which  they  are  qualified. 
There  shall  be  no  employment  openings  under  the  contract  until  such  right 
of  first  refusal  has  been  provided.  Nothing  in  this  order  shall  be  construed 
to  permit  a  contractor  to  fail  to  comply  with  any  provision  of  any  other 
Executive  order  or  laws  of  the  United  States. 

Sec.  2.  Definitions,  (a)  "Public  building"  means  any  Government-owned 
building,  whether  single  or  multi-tenant  occupancy,  its  grounds,  approaches, 
and  appurtenances,  which  is  generally  suitable  for  office  or  storage  space 
or  both  for  the  use  of  one  or  more  Federal  agencies  or  mixed  ownership 
corporations,  and  shall  include  the  following:  (1)  Federal  office  buildings; 
(2)  customhouses:  (3)  courthouses;  (4)  border  inspection  facilities;  (5)  ware- 
houses; (6)  records  centers;  (7)  appraiser  stores;  and  (8)  relocation  facilities 
and  similar  Federal  facilities;  but  shall  not  include  any  such  buildings: 
(A)  on  the  public  domain  (including  that  reserved  for  national  forests  and 
other  purposes);  (B)  on  properties  of  the  United  States  in  foreign  countries; 
(C)  on  Native  American  and  Native  Eskimo  propenies  held  in  trust  by 
the  United  States;  (D)  on  lands  used  in  connection  with  Federal  programs 
for  agricultural,  recreational,  and  conservation  purposes,  including  research 
in  connection  therewith;  (E)  on  or  used  in  connection  with  river,  harbor, 
flood  control,  reclamation,  or  power  projects;  or  for  chemical  manufacturing 
or  development  projects;  or  for  nuclear  production,  research,  or  development 
projects;  (F)  on  or  used  in  connection  with  housing  and  residential  projects; 
(G)  on  properties  of  the  United  States  Postal  Service;  (H)  on  military  installa- 
tions (including  any  fort,  camp.  post,  naval  training  station,  airfield,  proving 


5  9 


ISS 


grourjd,  military  supply  depot,  military  school,  or  any  similar  facility  of 
the  E  epartment  of  Defense);  (I)  on  installations  of  the  National  Aeronautic 
and  £  pace  Administration,  except  regular  office  buildings;  and  (J)  on  Depart- 
ment of  Veterans  Affairs  installations  used  for  hospital  or  domiciliary  pur- 
poses ,  '^ 

(b)  "I  uilding  services  contract"  means  a  contract  for  recurring  services  related 
to  ±(  maintenance  of  a  public  building,  e.g.,  janitorial,  window  washing, 
food  j  ervice,  laundry,  protective  services,  lawn  and  grounds  care,  and  inspec- 
tion, maintenance,  and  repair  of  fixed  equipment  such  as  elevators,  air- 
condi  ioning,  and  heating  systems. 

Sec.  ;  I.  Exclusions.  This  order  shall  not  apply  to  (a)  contracts  under  the 


simpl  fied  acquisition  threshold; 

(b)  :ontracts  awarded  pursuant  to  the  Javits-Wagner-O'Day  Act,  41  U.S.C. 
,46-4fa;  and  any  future  enacted  law  creating  an  employment  preference 

for  so  ne  group  of  workers  under  building  services  contracts; 

(c)  guard,  elevator  operator,  messenger,  or  custodial  services  provided 
to  th(  (  Government  under  contracts  with  sheltered  workshops  employing 
the  severely  handicapped  as  outlined  in  the  Edgar  Amendment,  section 
505  o  the  Treasury,  Postal  Services  and  General  Government  Appropriations 
Act,  1  )95,  Public  Law  103-329; 

(d)  agreements  for  vending  facilities  entered  into  under  the  preference 
provi!  ions  of  the  Randolph-Sheppard  Act,  20  U.S.C.  107;  or 

(e)  ^rvices  where  the  contractor's  employees  perform  work  at  the  public 
buildihg  and  at  other  locations  under  contracts  not  subject  to  this  order 
(e.g.,  best  control  or  trash  removal  where  the  contractor's  employees  visit 
the  si^e  periodically  and  where  the  employees  under  the  contract  respond 
to  service  calls),  provided  that  employees  shall  not  be  deployed  in  a  manner 
that  ia  designed  to  avoid  the  purposes  of  this  order. 

Sec-  i-  Contract  Clause.  The  following  contract  clause  shall  be  included 
in  solicitations  and  contracts  for  maintenance  of  public  buildings  that  succeed 
contr*ts  for  performance  of  similar  work  at  the  same  public  building: 

"NONDISPLACEMENT  OF  QUALIFIED  WORKERS 

(a)  Consistent  with  the  efficient  performance  of  this  contract,  the  contractor 
shall,  fexcept  as  otherwise  provided  herein,  in  good  faith  offer  those  employ- 
ees (other  than  managerial  and  supervisory  employees)  under  the  predecessor 
contrafct  whose  employment  will  be  terminated  as  a  result  of  award  of 
this  cbntract  or  the  expiration  of  the  contract  under  which  the  employees 
were  hired,  a  right  of  first  refusal  to  employment  under  the  contract  in 
Positi*ns  for  which  employees  are  qualified.  The  contractor  shall  determine 
the  number  of  employees  necessary  for  efficient  performance  of  this  contract 
and  Eday  elect  to  employ  fewer  employees  than  the  predecessor  contractor 
employed  m  connection  with  performance  of  the  work.  Except  as  provided 
m  paragraph  (b),  there  shall  be  no  employment  opening  under  the  contract, 
and  the  contractor  shall  not  offer  employment  under  the  contract,  to  any 
^^n°1_P,"°'  *°  having  complied  fully  with  this  obligation.  The  contractor 
shall  ^nake  an  express  offer  of  employment  to  each  employee  as  provided 
herein  and  shall  state  the  Ume  within  which  the  employee  must  accept 
such  )ffer.  but  in  no  case  shall  the  period  within  which  the  employee 
must  i  ccept  the  offer  of  employment  be  less  than  10  days. 

(b)  ]  Jotwithstanding  the  contractor's  obligation  under  paragraph  (a)  above, 
theco  itractor  (1)  may  employ  on  the  contract  any  employee  who  has  worked 
tar  the  contractor  for  at  least  3  months  immediately  preceding  the  commence- 
ment jf  this  contract  and  who  would  otherwise  face  lay-off  or  discharge 
and  (M  is  not  required  to  offer  a  right  of  first  refusal  to  any  employee(si 
of  the  predecessor  contractor  who  are  not  service  employees  within  the 
meanihg  of  the  McNamara-O^ara  Service  Contract  Act.  41  U.S.C,  357(b) 
and  (3)  is  not  required  to  offer  a  right  of  first  refusal  to  any  employec(si 
of  the  predecessor  contractor  whom  the  contractor  reasonably  believes,  based 
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on  the  particular  employee's  past  performance,  has  failed  to  perform  suitably 
on  the  job. 

(c)  In  accordance  with  Federal  Acquisition  Regulation  52.222-41(n),  the 
contractor  shall,  not  less  than  60  days  before  completion  of  this  contract, 
furnish  the  Contracting  Officer  a  certified  list  of  the  names  of  all  service 
employees  working  at  the  Federal  facility  during  the  last  month  of  contract 
performance.  The  list  shall  also  contain  anniversary  dates  of  employment 
on  the  contract  either  with  the  current  or  predecessor  contractors  of  each 
service  employee.  The  Contracting  Officer  will  provide  the  list  to  the  succes- 
sor contractor,  and  the  list  shall  be  provided  on  request  to  employees  or 
their  representatives. 

(d)  If  it  is  determined,  pursuant  to  regulations  issued  by  the  Secretary 
of  Labor,  that  the  contractor  is  not  in  compliance  with  the  requirements 
of  this  clause  or  any  regulation  or  order  of  the  Secretary,  appropriate  sanctions 
may  be  imposed  and  remedies  invoked  against  the  contractor,  as  provided 
in  Executive  Order  No.  12933,  the  regulations,  and  relevant  orders  of  the 
Secretary  of  Labor,  or  as  otherwise  provided  by  law." 

Sec.  5.  Enforcement.  The  Secretary  of  Labor  is  responsible  for  investigating 
and  obtaining  compliance  with  this  Executive  order.  In  such  proceedings 
the  Secretary  shall  have  the  authority  to  issue  final  orders  prescribing  appro- 
priate sanctions  and  remedies,  including,  but  not  limited  to,  orders  requiring 
employment  and  payment  of  wages  lost.  The  Secretary  also  may  provide 
that  where  a  contractor  has  failed  to  comply  with  any  order  of  the  Secretary 
or  has  committed  willful  violations  of  this  order  or  the  regulations  issued 
pursuant  thereto,  the  contractor  and  its  responsible  officers,  and  any  firm 
in  which  the  contractor  has  a  substantial  interest,  shall  be  ineligible  to 
be  awarded  any  contract  or  subcontract  of  the  United  States  for  a  period 
of  up  to  3  years.  This  Executive  order  creates  no  rights  under  the  Contract 
Disputes  Act,  and  disputes  regarding  the  requirement  of  the  contract  clause 
shall  be  disposed  of  only  as  provided  by  the  Secretary  of  Labor  in  regulations 
issued  under  this  Executive  order.  To  the  extent  practicable,  such  regulations 
shall  favor  the  resolution  of  disputes  by  efficient  and  informal  alternative 
dispute  resolution  methods.  The  Secretary  of  Labor  shall,  in  consultation 
with  the  Federal  Acquisition  Regulatory  Council,  issue  regulations,  within 
180  days  of  the  date  of  this  order,  to  implement  the  requirements  of  this 
Executive  order.  The  Federal  Acquisition  Regulatory  Council  shall  issue, 
vvithin  180  days  of  the  date  of  this  order,  regulations  in  the  Federal  Acquisi- 
tion Regulation  to  provide  for  inclusion  of  the  contract  clause  in  Federal 
solicitations  and  contracts  subject  to  this  Executive  order. 

Sec.  6.  Judicial  Review.  Nothing  in  this  order  is  intended  to  provide  a 
constitutional  or  statutory  interpretation  of  any  kind  and  it  is  not  intended, 
and  should  not  be  construed,  to  create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  by  a  party  against  the  United  States, 
its  agencies,  its  officers,  or  its  employees.  This  order  is  not  intended,  however, 
to  preclude  judicial  review  of  final  decisions  by  the  Secretary  of  Labor 
in  accordance  with  the  Administrative  Procedure  Act.  5  U.S.C.  701  et  seq. 
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51912, 52495, 52496, 52743, 
52946, 52947, 53128. 53389 

62 50536 

63 51913.  53392,  53395 

70 50214.  50537,  52122. 

52123.52743 

81 52496 

82 52126 

85 53396 

131 52496 

141 51522 

142 51522 

180 53130 

258 51 523,  52498 

264 51 523 

265 „ 51523 

271 53132 

300 50884.  5.1933.  52747. 

52949 

355 51816 

721 50537 

41  CFR 

101-17 50507 

101-45 50696 

1 01-46 50696 

201-20 53360 

42  CFR 

403 51125 

488 „ 52862 

489 ;52862 

1003 52862 

Proposed  Rules: 

418 52129 

43  CFR 

Public  Lend  Orders: 
3862  (corrected  by 

PLO  7093) 52921 

5023  (removed  by 

PLO  7096) 52922 

7091 50698 

7092 „ 50508 

7093 „ 52921 

7094 52921 

7095 52921 

70% 52922 

7097 53362 

Proposed  Rules: 

11 52749 

44  CFR 

64 53110 

65 „.»i._ — ....52436.  52438 

67 52439 

205 53362 

206 : 53362 

Proposed  Rules: 

67 52501 


45  CFR 

801 


.51387 


Proposed  Rules: 

233 — „ 51536 

1355....^^ .50646 

1 356 _ 50646 

1357 50646.  52951 

46  CFR 

10 ™ -.50964 

69 50508 

Proposed  Rules: 

Ch.  1 50537.  52276 

30 52133 

31 52133 

34...:....; 52133 

35 52133 

70 52133 

72 52133 

76 52133 

77 52133 

78 52133 

90.... 52133 

92 _„ 52133 

95.. 52133 

■  o%3 ••>•»•••»■••■..•«■>• OZOtO 

160 „ 52590 

190 52133 

193 „ 52133 

540 52133 

47  CFR 

0 „ 50167 

I  *>••■>■■•■•■••••■■••«••»•••■•••■■■■<  **9i^vvO 

21 53363 

24 50509,  53364 

25 53294 

73 50168.  50169,  50850. 

51130,51518.51866,51867. 

51868, 51869, 52086, 52441 . 
52442.  53363 

76  „ 51869,  52087,  531 13. 

53363 
94 53294 

Proposed  Rules: 

1 51538 

73 50719.  50886.  50887. 

51 153, 51398. 51539, 51540 
76 50538.51934 

48  CFR 

209 51130.51132 

213 50851 

216 53116 

225 50511.51132 

235 52442 

242 53116 

247 50851 

252 51130,51132.53116 

538 52450 

552 52253,52450 

570 52P53 

Proposed  Rules: 

22... 51399 

31 51399 

42 51399 

45 52277 

52 52277 

242 50539 

252 51130.  51132.  52277 

970 52505 

1815 51154 

1819 51154 

1827 51936 

1852 „....51154.  51936 


1870 51154 


49  CFR 

171.™._ 

219 

397 

571 

572 „ 

591 

592 


_531 16 

_ 50699 

.51824 

51229 

52089 

, 520S5 

52095 


1249„ 52099 

604 51133 

1002 52372 

1039 51134 

Proposed  Rules: 

171 51157 

177 51157 

178 51157 

179 51157 

180 51157 

192 52863 

195 52863 

229 „ 52953 

231 52953 

232 52953 

391 50887 

393 51540 

571 51 158 

1 002 51 546 

1160 .„. 51546 

1 161 51546 

1 1 62 51 546 

1163 51546 

50  CFR 

17 50796.50852 

20 50424,53334 

100 51855 

215 50372 

216 50372,529^ 

285 51871 

301 51 871 ,  531 1 7 

625 50512 

640 53118 

642..™ „ 53120 

663 •...._ 50857,51871 

672 50169.  50170.  50699. 

51 134, 51872,  51873, 52099. 

52923 

675 50699.  50858.  51387. 

51873. 51874, 52452. 53121 

676 51135.51874 

678 51 388.  52453 

685 52924 

Proposed  Rules) 

17 50540.  50550.  50557. 

51404 

32 „. 53338 

216.... 51552 

285 52277 

638 52136 

640 52136 

642 52136 

646 52136 

649........ 53410 

650 ~. 53410 

651 53133.  53410 

654 52507 

659 52136 

675 , 50893.  52277 

676 .....52862 

678 52277 
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LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  biHs  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction  , 


with  "PLui"  (Public  Laws 
Update  Serrice)  on  202-623- 
6641.  The  l9xt  of  laws  is  not 
published  ir  the  Federal 
Register  bu  t  may  be  ordered 
in  indMdual  pamphlet  fonn 
(referred  to  as  "slip  laws") 
from  the  S(^)erintendent  of 


Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-612- 
2470). 

KR.  e^.L.  IOa-382 

Improving  America's  Schools 
Act  of  1994  (Oct  20,  1994; 
108  Stat  3518;  545  pages) 


S.  922/P.L.  103-383 

Full  Faith  and  Credit  for  Child 
Support  Orders  Act  (Oct  20. 
1994;  108  Stat.  4063;  4 
pages) 

Last  List  October  21,  1994 
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CFR  CHECKLIST 


TM 


This  cheddist.  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whfeh  is  now  available  for  sale  at  the  Government  PrintJno 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sectkxis 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  sut>scription  to  all  revised  volumes  is  $829.00 
domestic,  $207.25  additk>nai  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  AN  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (2(»)  512-1600 
from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charoe  orders 
to  (202)  512-2233. 

Title  Stock  Number  Price       Revtston  Date 


1,  2  (2  Reserved) (869-022-00001-2) 

3  (1993  Compikition 
and  Ports  100  and 
101) „ (869-022-00002-1) 


$5X)0       Jon.  1,  1994 


33.00      iJon.  1 


4 (869-O22-O0O03-9) 550 

5  Parts: 

1-699  „ (869-022-00004-7) .. 

700-1199 (869-022-00005-5) .. 

1200-€nd,  6  (6 
Reserved) (869-022-00006-3) .. 


22.00 
WJOU 

23X10 
7  Parts: 

0-26 (869-022-00007-1) 21.00 

27-45  (86W)22-00008-0) 14.00 

46-51  „ (869^)22-00009-8) 20.00 

52  „ (869-022-00010-1) 30X)0 

53-209 (869-022-0001 1-0) 23.00 

210-299 (869-02tO0012-8) 32.00 

300-399 (869-022-00013-6) 16.00 

400-699 (869-022-00014-4) 18.00 

700-899 (869-022-00015-2) 22.00 

900-999 (869-022-00016-1) 34.00 

1000-1059 (869-022^)0017-9) TZJOO 

15X)0 
\2J0O 
30.00 
30D0 
\bIXi 
30.00 
35.00 
14.00 


1060-1119 (869-O22-0001ft-7) 

1120-1199  „ (869-022-00019-5. 

1200-1499 _ (869-022-00020-9) 

1500-1899 (869-022-00021-7) 

1900-1939 (86W)22-00022-5) 

1940-1949 (869-022-00023-3) 

1950-1999 (869-022-00024-1) 

2000-End (869-O22-00025-O) 

8 (869-022-00026-8) 22.00       Jon.  1 

9  Parts: 

1-199  (869-022-00027-6) 

200-End  (869-O22-O00Sft-4) 


10  Parts: 

0-50 (869-022-00029-2) 

51-199 (869-022-00030-6) 

200-399 (869-022-0003M) 

400-499 „....  (86W)22-00032-2) 

500-End  (869-022-0003>1) 

11  ....- (869-O22-00034-9) 

12  Parts: 

1-199 (869-022-00035-7) 

200-219 (869-022-00036-5) 

220-299 (869-022-00037-3) 

300^499 „ (869-022-00038-1) 

500-599 (869-022^)0039^ 

600-End (869-022-0004O-3) 

13 (869-022-00041-1) 


29.00 
23.00 

29.00 
22.00 
15.00 
21.00 
37.00 

14.00 


12.00 
16.00 
28.00 
22.00 
20.00 
32.00 

30.00 


Jon.  1 

Jan.  1 
Jon.  1 

Jan.  1 

Jon.  1 
Jon.  1 
*Jan.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan,  1 
Jon.  1 


Jan.  1 
Jon.  1 

Jon.  1 
Jan.  1 
*Jon.  1 
Jon.  1 
Jan.  1 

Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 

Jon.  1 


1994 
1994 

1994 
1994 

1994 


1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 

1994 
1994 

1994 
1994 
1993 
1994 
1994 

1994 

1994 
1994 
1994 
1994 
1994 
1994 

1994 


Stock  Number 


Price      Revision  Date 


14  Parts: 

1-59 (869-022-00042-0) 

60-139 (869-022-00043-8) 

140-199 (869-022-00044-6) 

200-1199 (869-022-00045^) 

1200-End (869-022-00046-2) 

15  Parts: 

0-299  (869-022-00047-1) 

300-799 (869-022-00048-9) 

800-End  (869-022-00049-7) 

16  Parts: 

0-149  „ (869-022-00050-1) 

150-999 (869-022-00051-9) 

100O-£nd (86W)22-O0052-7) 

17  Parts: 

1-199  (869-022-00054-3) 

200-239 (869-022-00055-1) 

240-£nd  (869-022-00056-0) . 


32.00 
26.00 
13.00 
23.00 
16.00 

15.00 
26.00 
23.00 

650 
18.00 
25.00 

20.00 
23.00 
30.00 

18  Parts: 

1-149 (869-022-00057-8) 16.00 

150-279 „..  (869-022-00058-6) 19.00 

280-399 (869-022-00059-4) 13.00 

400-End  ,...(869-022-00060-8) 11.00 

19  Parts: 

1-199 (869-022-00061-6) .. 

200-End  (869-O22-00062-4) .. 


39.00 
12.00 

20.00 
34.00 
31.00 


20  Parts: 

1-399  (869-022-0006>2) ., 

400-499 (869^)22-00064-1) ., 

500-End  (869-022-00065-9) .. 

21  Parts: 

l-W „ (86W)22-O0066-7) 16.00 

100-169 (869-022-00067-5) 21.00 

170-199 —  (869-022-00068-3) 21.00 

200-299 > (869-022-00069-1) 7J0O 

300-499 (869-022-00070-5) 36J00 

500-599 (869-O22-00071-3) 16.00 

600-799 (869-022-00072-1) 850 

800-1299 (869-022-00073-0) 22J00 

1300-End (869-022-00074-6) MM 

22  Parts: 

1-299  (869-022-00075-6) .. 

300-End  (869-022-00076^) .. 


32.00 
23.00 

23 (869-019-00077-1) 21.00 

24  Parts: 

0-199  (869-C22-00078-1) 36.00 

200-499 (869-022-00079-^ 38.00 

50O-699 (869-022-00080-2) 20.00 

700-1699 (869-022-O0081-1) 39.00 

1 700-End (869-022-00082-^ 1 7.00 

25 (869-O22-0008>7) 32.00 

26  Parts: 

§§  1.0-1-1.60 (869-022-00084-5) 20.00 

§§  1.61-1.169 (869-022-00085-3) 33.00 

§§  1.170-1.300 „„  (869-022-00086-1) 24.00 

§§1.301-1400 (869-022-00087-0) 17.00 

§§  1401-1.440 (869-022-00088-8) 30.00 

§§1.441-1.500 (869-022-00089-6)  22.00 

§§  1.501-1.640 (869-O22-00090-O) 21.00 

§§  1.641-1.850 (869-022-00091-8) 24.00 

§§  1.851-1.907 (869-022-00092-6) 26.00 

§§1.908-1.1000 (869-O22-O0093-4) 27.00 

§§  1.1001-1.1400  (869-022-00094-2) 2AJ00 

§§  1.1401-End  (869-022-00095-1) 32.00 

2-29 (869-022-00096-9) 2AM 

30-39  (869^)22-00097-7) 18.00 

40-49 (869-022-00098-4) 14.00 

50-299 (869-022-00099-3) 14.00 

300-499 (869-022-00100-1) 2AJ0O 

500-599 „ (869-022-00101-9) 6.00 


Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 

Jon.  1, 
Jan.  1, 
Jon.  1, 

Jon.  1, 
Jon.  1, 
Jon.  1. 

Apr.  1, 
Apr.  1, 
Apr.  1. 

Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1. 

Apr.l, 
Apr.  1, 

Apr.l, 
Apr.l, 
Apr.  1, 

Apr.l. 
Apr.  1, 
Apr.l, 
Apr.l. 
Apr.l. 
Apr.l, 
Apr.l, 
Apr.l. 
Apr.l, 

Apr.  1, 
Apr.l, 

Apr.  1. 

Apr.l, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.l, 

Apr.l, 

Apr.l. 
Apr.  1, 
Apr.l, 
Apr.  1, 
Apr.l, 
Apr.l, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.l, 
Apr.l, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
'Apr.  1, 


994 
994 
994 
994 
994 

994 
994 
994 

994 
994 
994 

994 
994 
994 

994 
994 
994 
994 

994 
994 

994 
994 
994 

994 
994 
994 
994 
994 
994 
994 
994 
994 

994 
994 

993 

994 
994 
994 
994 
994 

994 

994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
990 


VI 
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Stock  Nuvnbsr 
600-€nd  (869-022-001(»-7) 


27  Parts: 

1-199 

20(Knd  ~ 


(869-Q2»niO;y^ 

«...  (869-022-00104^  „.... 


28  Parts: 

1-42  (W9-019-00)0S-J) , 

43-«nd _ „ (869-OI9-flO»06^  , 

29Parts: 

0^ 

10(M99 

500-899  „..„ _» 

90(K]899 
1900-1910"(§§l90rr»o 

1910.999) 

1910  (§§1910.1000  to 

end) _.„.„..„„.. 

1911-1925 

1926 

1927-£nd 


(M9-022-00107-8) 
(869-01W)0108-5) 
(869-019-00109^3) 
(869-019-001 10-7) . 

(869-019-00111-5). 

(869-0  W-001 12-3). 
(8694)19-00113-1). 
(869-022^114-1). 
(869-019-00115-8). 


8.00 

36.00 
13.00 

27.00 
21.00 

21.00 

9,50 
[36.00 
17.00 


31.00        July  1,  1993 


30  Parts: 

1-199  „.(869-0W-00116-6)  ... 

200-699 (869^)19-00117-0  .. 

700-€nd  .-(869-019-00118-2) ... 

31  Parts: 

0-199  (869-022-00119^1)  ... 

200-End  (869^)19-00120^  ... 

32  Parts: 

1-39.  Vol.  I 

1-39,  Vol.  n  ..„. 

1-39,  Vol.  M 

1-190  (869-019^)0121-2) ... 

191-399 

400-629. 

630-699. 

700-799, 

800-€nd 

33 


.^869-019-00122-1) 

.  (869-022-00123-0) 

,  (869^)22-0012^) 

(869-O22-O0I2S-6) 

(869-022-00126^) 


1-124  _ (869-019-00127-1) 

12S-199 (869K)19«)12WJ) 

200-£nd (869-022-00129^ 

34  Parts: 

1-299  (869-019-00130-1) 

300-399  — (869-01W)0131-O) 

400-€nd (869-019-00132-8) 

35 (869-019K)013>6) 


361 

1-lW  (869-022-00134-6) 

200-€nd  „ (869-019-00135-2) 

37 — (869-019-00136-1) 

38  Parts: 

0-17 (869-019-00137-9) 

lfi-€n<J (869-019-00138-7) 

39 


-- — (869-022-00139-6) 


401 
1-51  _... 

52  

•53-59.. 

60  

61-aO  ... 
81-85  ... 

V/'Tf   .„ 

100-149 

150-189, 

190-259 

26(^299, 

300-399 

40»424 

42S-499, 

700-789, 


.  (869-0194)0140^ 
.  (869-O19O0U1-7) 
.(869-022-001424) 
.  (869-019H)0U3-3) 
.  (869-019-O0144-1) 

—  (869-O19-0OU5-O) 

—  (869-019«)M6-«) 

—  (869-«194nU7-6) 

—  (869^)19-00148-4) 

—  (869419-00149^2) 

—  (869-019-0015(M) 

—  (869^>2^Q01S1-6) 

—  (86941»«)1S2-2) 

—  (869-01940153-1) 

—  (869419-001544) 
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Vll 


21.00 
22.00 
}3.00 
36.00 

J7.00 
20.00 
J7.00 

18.00 
J9.00 

15.00 
19.00 
8.00 
10.00 
)6.00 
!6.00 
4.00 
!1.00 
!2.00 

0.00 
!5.00 
!4.00 

!7.00 
O.OO 
17.00 


1.00 
0.00 

6.00 


9i)0 

lan 

1.00 
5.00 
9.00 
1.00 
19.00 

.00 

.00 
7.00 

00 
8X» 

.00 
8.00 
6.00 


Revision  Oat* 
Apr.  1, 1994 

Apr.  1,  19914 
Apr.  1.  1994 

July  I.  1993 
July  1,  1993 

July  1,  1994 
July  1,  1993 
July  1,1993 
July  1,  1993 


July  1,  1993 
July  1, 1993 
July  1,  1994 
July  1.  1993 

July  1.  1993 
July  1,  1993 
July  1,  1993 

July  1.  1994 
July  1,  1993 

'July  1,  1984 

'July  1,  1984 

2  July  1,  1984 

July  1,  1993 

July  1,  1993. 

July  1,  1994 

sjuly  1, 1991 

July  1,1994 

July  1,  1994 

July  1,  1993 
July  1, 1993 
July  1,  1994 

July  1.  1993 
July  1,  1993 
July  1.  1993 


2.00  July  1,  1993 

5.00  July  1.  1994 

5.00  July  1,  1993 

0.00  July  1.  1993 


July  1,  1993 
July  1, 1993 

July  1,  1994 

July  1.  1993 
July  1,  1993 
July  1, 1994 
July  1,  1993 
July  1,1993 
July  1,1993 
July  1,1993 
July  1,1993 
July  1,1993 
July  1,  1993 
July  1,  1993 
July  1,  1994 
July  1,  1993 
July  1,1993 
July  1,  1993 


Titi* 


Stoctc  NumlMr 


790-Efid  (869419-00155-7) 

41  Chapters: 

1, 1-1  to  1-10 

1. 1-1 1  to  Apperxlix,  2  (2  Reserved) ... 

3-6 

8  'ZIZ!Z^ZZZZ'ZZZ"Z""'""'"' 


9 

10-17  ~zz~zzzz. 

18,  Vol.  I,  Ports  1-5  .... 
18,  Vol.  II,  Ports  6-19  _ 

18.  Vol.  in,  Ports  20-52 

19-100 

1-100  (86941940156-5) 

101 (869419-00157-3) 

102-200  ..„ (869422-00158-2) 

201-End  (869419-001S9-0) 

42  Paris: 

1-399  (869419-00160-3) 

400-429  — .;.„ _  (869419-00161-1) 

430-€nd  (869419-00162-0) 

43  Parts: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  920 
[Docket  No.  FV94-920-2FR] 

Kiwifrult  Grown  In  California;  Revision 
of  Pack  and  Reporting  Requirements 

AGEMCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  pack 
and  reporting  requirements  established 
under  the  Federal  marketing  order  for 
kiwifruit  growm  in  California.  The  first 
change  standardizes  packaging  for 
certain  volume  filled  containers  packed 
by  weight.  For  the  1994/95  season  only, 
voliune  filled  containers  packed  by 
weight  will  be  required  to  be  22-  or  23- 
pounds  net  weight  if  more  than  10 
pounds  and  less  than  35  poimds. 
Thereafter,  a  22-pound  volume  filled 
standard  will  be  effective.  The  second 
change  streamlines  information 
collection  requirements  under  the 
program  by  deleting  a  requirement  that 
handlers  file  a  Beginning  Inventory  Data 
form  and  adding  reporting  requirements 
for  a  Kiwifruit  Inventory  Shipment 
System  (KISS)  form.  Since  the  KISS 
form  is  already  in  use  by  handlers,  this 
requirement  merely  formalizes  existing 
industry  use  of  the  KISS  form. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  October  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rose  Aguayo,  CaUfomia  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  2202  Monterey  Street, 
Suite  102B,  Fresno,  California  93721; 
telephone  (209)  487-5901;  or  Mark 
Hessel,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2526-S,  Washington,  DC  20090-6456, 
elephone  (202)  720-5127. 


SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  920  [7  CFR  Part  920],  as  amended, 
regulating  the  handling  of  kiwifruit 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  |7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agricuhure 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principle 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  sH  forth  in 
the  Regulatory  Flexibility  Act  (UFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  California  ki«dfruit  subject  to 
regulation  under  the  order  and 
approximately  600  kiwifrvit  producers 
in  the  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  [13 
CFR  121.601]  as  those  whose  annual 
receipts  are  less  than  $5,000,000,  and 
small  agricultural  producers  have  beon 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  A  majority  of 
handlers  and  producers  of  California 
kiwi&Tiit  may  be  classified  as  small 
entities. 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  California  kiwifruit 
are  required  to  be  inspected  and  are 
subject  to  grade,  size,  maturity,  pack, 
and  container  requirements. 

The  Kiwifruit  Administrative 
Committee  (committee),  the  agency 
responsible  for  local  administration  of 
the  order,  met  on  February  10, 1994, 
and  unanimously  recommended  the 
following  changes: 

Pack  Requirements 

The  committee  recommended 
standardizing  the  weight  of  certain 
volume  filled  containers  by  requiring 
such  containers  to  be  marked  by  weight 
at  either  22-pounds  or  23-pounds  net 
weight  through  July  31, 1995.  For 
subsequent  seasons,  volume  filled 
containers  will  be  standardized  at  22 
pounds.  Paragraph  (a)(3)  of  §920.52 
specifies  that  the  Secretary  may  fix  the 
weight  of  containers  used  in  the 
handling  of  kiwifiuit. 

In  a  volume  filled  container,  fairly 
uniform  size  kiwifruit  are  loosely 
packed  without  cell  compartments, 
cardboard  fillers  or  molded  travs. 
Handlers  may  ship  volume  filled 
containers  marked  by  either  the 
appropriate  count  or  net  weight  of 
kiwifruit.  Handler  shipments  are  based 
upon  the  preference  of  the  receiver. 
Volume  filled  containers  marked  bv 
count  will  not  be  affected  by  this 
change.  Also,  containers  of  less  than  10- 
pounds  or  more  than  35-pounds  no' 
weight  will  not  be  affected  by  this 
revised  weight  standard.  Thus  thn 
industry  will  continue  to  have  the 
flexibility  to  utilize  containers  of 
different  weights  for  a  variety  of  buver 
preferences. 

Last  season  the  industry  standardized 
the  weight  of  all  volume  filled 
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containers  of  kiwifruit  designated  by 
weight  at  23-pounds  net  weight  of 
kiwifruit  unless  such  containers  hold 
less  than  10-pounds  or  more  than  35- 
pounds  net  weight  of  kiwifruit.  The 
industry  has  since  learned  that  the 
recognized  world  standard  for  volume 
filled  containers  of  kiwifruit  is  10- 
kilograms  (10-kg)  net  weight  which  is 
equal  to  approximately  22  pounds.  The 
industry  has  also  become  aware  that 
neither  foreign  nor  domestic  buyers 
wish  to  pay  more  for  a  23-pound  box 
than  for  a  22-pound  (10-kg)  box.  As  a 
result,  California  marketers  selling  23- 
pound  containers  have  been 
disadvantaged  in  both  export  and 
domestic  markets  compared  to 
marketers  from  other  countries  selling 
22-pound  (10-kg)  containers  of  fruit 
The  change  to  a  standard  container 
weight  of  22-pounds  net  weight  will 
enable  the  industry  to  mark  volume 
filled  containers  both  in  terms  of  a  unit 
of  measure  in  pounds  and  with  a  metric 
weight  Standardizing  the  weight  of 
volume  filled  containers  marked  by 
weights  recogoized  in  the  world  market 
will  standardize  marketing  practices  for 
the  kiwifruit  industry. 

The  committee  considered 
immediately  standardizing  the 
minimum  weight  for  volume  filled 
containers  at  only  22  pounds  (10  kg) 
rather  than  at  22  pounds  or  23  pounds. 
However,  all  committee  members  were 
in  flavor  of  allowing  handlers  to 
continue  to  also  pack  or  ship  to  the  23- 
pound  standard  for  the  1994/95  season 
to  enable  handlers  to  utilize  existing 
inventories  of  boxes  and  labels.  Thus 
the  requirement  to  ship  only  22-pound 
net  weight  containers  will  be  effective 
for  the  1995-96  and  subsequent  seasons. 

This  final  rule  will  impact  all 
handlers  in  the  same  manner.  The  same 
size  container  currently  used  for  the  23- 
pound  standard  can  be  used  for  the  22- 
poimd  (10-kg)  standard.  It  is  anticipated 
that  only  a  small  number  of  packages 
will  be  shipped  in  23-pound  containers 
during  the  1994/95  season.  This  is 
because  handlers  shipping  23-pound 
containers  have  already  expressed  the 
concern  that  they  do  not  receive  a  price 
premium  for  the  extra  {H>und  of  froiit  in 
each  container.  This  concern  will  be 
remedied  by  deleting  the  preprinted 
marking  of  23  pounds,  relabeling  the 
container  to  read  22  pounds,  and  filling 
the  container  with  22  pounds  of  fruit. 
This  change  will  impose  some  minimal 
costs  on  those  handlers  who  choose  to 
print  new  labels  or  convert  23-pound 
volume  filled  containers  into  other 
types  of  containers.  However,  the 
overall  benefits  to  the  California 
kiwifruit  industry  by  standardizing 
volume  filled  containers  at  22  pounds 
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(10  kg),  with  the  option  of  using  existing 
lab  sis  and  boxes  for  the  1994/95  season, 
wil  more  than  offset  the  costs  imposed 
on  nandlers. 

Reforting  Requirements 

Heu-agraphs  (a)  and  (b)  of  §  920.60 
aiitnorize  reporting  requirements  for 
kiwifruit  handlers  under  the  marketing 
ordbr.  Pursuant  to  §  920.160.  the 
ma  keting  order  inquires  a  Beginning 
Inv  jntory  Data  form  to  be  filed  with  the 
cor  imittee  by  each  handler  no  later  than 
fiv<  days  after  all  fiiiit  has  been  packed 
for  he  season,  or  such  other  later  time 
as  t  le  committee  may  establish.  This 
infi  rmation  includes  begiiming 
inv  mtory  by  container  type  and  by  fruit 
siz( . 

Ii  I  1990.  the  California  Kiwifruit 
Coi  imission,  hereinafter  referred  to  as 
the  "State  commission,"  adopted  the 
Kiv  Ifruit  Inventory  Shipment  System 
(Kl  ;S)  form.  The  KISS  form  is 
cor  I  prised  of  three  sections:  (1)  The 
"KES/Add  Inventory"  requires  all 
handlers  to  report  their  beginning 
inventories  by  size  and  container  type. 
Inventory  includes  all  fruit  packed  at 
bar  rest;  (2)  The  "KISS/Deduct 
Inv<  tntory"  requires  all  handlers  to 
report  fiiiit  lost  in  repack,  fruit  repacked 
intd  another  container  type,  and 
adji  istments  to  decrease  posted 
invi  ntory;  and  (3)  The  "KISS/ 
Shi  >ments"  requires  all  handlers  to 
rep  trt  shipments  by  size  and  container 
typ. 

A  1  three  sections  of  the  KISS  form 
will  be  filed  with  the  committee,  on  or 
bef(  re  December  5th,  or  such  other  later 
timi  I  as  the  committee  may  establish. 
Sufa  sequent  KISS  forms,  including  all 
throe  sections,  will  be  filed  with  &e 
committee  by  the  fifth  day  and  again  by 
the  :wentieth  day  of  each  calendar 
moi  ith,  or  such  other  later  time  as  the 
con  mittee  may  establish. 

T  le  adoption  of  the  KISS  form  by  the 
Stat  3  commission  resulted  in  redundant 
rep(  irting  requirements  in  the  kiwifruit 
ind  istry.  The  KISS  form  collects  the 
sam  B  information  as  the  Beginning 
Inv(  ntory  Data  form.  This  information  is 
use  I  to  verify  the  total  amount  of  fhiit 
ava  lable  for  shipping,  to  calculate 
Stat  sties,  and  to  determine  if 
ass<  ssments  billed  match  reported 
shij  ments.  In  an  effort  to  eliminate  the 
redi  indant  reporting  requirements,  the 
con  mittee  recommended  that  the 
Beginning  Inventory  Data  form  reporting 
requirement  be  deleted  from  paragraph 
(b)  if  §  920.160  and  the  KISS  form 
rep«  irting  requirements  be  added.  This 
rule  is  intended  to  enable  kiwifruit 
hanfilers  to  efficiently  file  one  form  to 
meat  the  requirements  of  both  the  State 
con  mission  and  the  Federal  marketing 


order.  Deleting  the  requirement  for  the 
Beginning  Inventory  Data  form  in 
paragraph  (b)  of  §  920.160  and  utilizing 
the  KISS  form  will  eliminate  the 
submission  of  duplicate  information. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  {44  U.S.C 
Chapter  35),  the  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  No.  0581- 
0149.  Eliminating  the  Beginning 
Inventory  Data  form  v/ill  decrease  the 
information  collection  burden  for  the 
industry  by  65  hours.  It  has  been 
estimated  that  it  will  take  an  average  of 
.5  hours  for  each  of  the  approximately 
65  handlers  of  kiwifrvit  to  complete  the 
KISS  form.  Thus  the  finalized  change 
will  increase  the  overall  burden  by  325 
hours  because  the  KISS  form  is  filed 
with  the  committee  more  frequently. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  14,  1994  [59  PR 
41717),  with  a  30-day  comment  period 
ending  September  14. 1994.  No 
comments  were  received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553]  because:  (1)  Handlers  have 
begun  labeling  boxes  in  preparation  of 
shipping  kiwifruit  for  the  1994/1995 
season  which  began  in  mid-September. 
(2)  Handlers  are  aware  of  this  rule, 
which  was  unanimously  recommended 
by  the  committee  at  a  public  mroting; 
and  (3)  a  30-day  comment  periud  was 
provided  for  in  the  proposed  rule. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  920  is  amended  as 
follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 


Authority:  7  U.S.C.  601-674. 

2.  In  §  920.160,  paragraph  (b)  is 
revised  to  read  as  follows: 

$920,160    Reports. 

(b)  Kiwifruit  Inventory  Shipping 
System  (KISS)  form. 

Each  handler  shall  file  with  the 
committee  the  initial  Kiwifruit 
Inventory  Shipment  System  (KISS) 
form,  which  consists  of  three  sections 
"KISS/Add  Inventory,"  "KISS/Deduct 
Inventory,"  and  "KISS/Shipment,"  on 
or  before  December  Sth,  or  such  other 
later  time  as  the  committee  may 
establish.  Subsequent  KISS  forms, 
including  all  three  sections,  shall  be 
filed  with  the  committee  by  the  fifth  day 
and  again  by  the  twentieth  day  of  each 
calendar  month,  or  such  other  later  time 
as  the  committee  may  establish,  and 
will  contain  the  following  information: 

(1)  The  beginning  inventory  of  the 
handler  by  size  and  container  type; 

(2)  The  quantity  of  fruit  the  handler 
lost  in  repack  and  repacked  into  other 
container  types; 

(3)  The  total  domestic  and  export 
shipments  of  the  handler  by  size  and 
container  type;  and 

3.  In  §  920.302,  paragraph  (a)(4)(iv)  is 
revised  to  read  as  follows: 


(4)*  •  • 

(iv)  All  volume  filled  containers  of 
kiwifruit  designated  by  weight  shall 
hold  22-pound8  (lO-kilograms)  net 
weight  of  kiwifruit  unless  such 
containers  hold  less  than  lO-pounds  or 
more  than  35-pounds  net  weight  of 
kiwifruit.  Provided.  That  for  tne  season 
ending  July  31. 1995,  such  containers 
may  also  hold  23-pounds  net  weight  of 
kiwifruit. 


ACTION:  Final  rule. 


(4)  Any  other  adjtistments  which 
increase  or  decrease  posted  handler 
inventory. 

Dated:  October  19, 1994. 
Eric  M.  Fonnan, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(PR  Doc  94-26459  Filed  10-20-94;  4:30  pm] 
BNiJNO  CODE  3410-Oi-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 
[Regulation  T;  Docket  Na  0640] 

Credit  by  Brokers  and  Dealers 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 


SUMMARY:  The  Board  is  adopting 
amendments  to  Regulation  T.  The 
amendments  are  part  of  the  Board's 
review  of  Regulation  T  and  respond  to 
rulemaking  by  the  Securities  and 
Exchange  Commission  (SEC)  concerning 
settlement  of  securities  transactions  and 
Congressional  action  concerning 
government  securities.  The  proposed 
amendments  were  published  for  public 
comment  in  the  Federal  Register  on  )uly 
1, 1994.  The  amendments  address  two 
general  areas:  payment  periods  for 
securities  purchases  and  transactions  in 
government  securities.  The  amendments 
concerning  payment  periods  will  reduce 
by  two  days  the  amount  of  time 
customers  have  to  meet  initial  margin 
calls  or  make  full  cash  payment  for 
secxirities  at  the  same  tiiqe  the  SEC 
reduces  the  standard  settlement  period 
by  two  days,  require  brcdcer-dealers 
seeking  an  extension  of  this  time  period 
to  obtain  the  extension  from  their 
designated  examining  authority  if  the 
balance  due  is  SlOOO  or  more,  and 
revise  regiilatory  language  in  the  cash 
account  so  that  the  time  periods  within 
which  extensions  must  he  obtained  and 
when  the  "QO-day  freeze"  may  be  lifted 
are  consistent  for  certain  transactions  in 
which  settlement  exceeds  the  standard 
settlement  period.  The  amendments 
concerning  traosactions  in  government 
securities  will  exempt  from  Regulation 
T  those  broker-dealers  registered  with 
the  SEC  solely  as  government  seciuities 
brokers  or  dealers  and  create  a  new 
account  for  cu8t(uners  of  general  broker- 
dealers  that  permits  transactions  in 
government  securities  to  be  effected 
without  regard  to  other  provisions  of  the 
regxilation. 

EFFECTIVE  DATE:  November  25, 1994. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Scott  Holz,  Senior  Attorney  or  Angela 
Desmond,  Senior  Attorney,  Divisitm  of 
Banking  Supervision  and  Regulation 
(202)  452-2781:  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  amendments  are  part  of  the 
Board's  general  review  of  Regiilation  T 
(Docket  R-0772)  and  were  published  for 
public  comment  on  July  1, 1994  (59  FR 
33923).  Twenty-two  comments  have 
been  received.  The  comments  on  the 
proposed  amendments  concerning 
transactions  in  government  securities 
were  supported  by  all  commenters, 
although  some  asked  for  additional 
amendments.  The  comments  concerning 
the  proposed  reduction  in  payment 
periods  were  mixed,  with  some 


commenters  in  favor,  some  opposed, 
and  some  requesting  a  delay  in  the 
amendments'  e^ectiveness.  The  related 
payment  period  issues  were  generally 
supported  by  the  commenters,  with  Uie 
exception  of  the  requirement  that 
extensions  be  obtained  solely  from  the 
broker-dealer's  examining  authority  and 
the  use  of  language  that  will 
automatically  reduce  the  payment 
periods  if  the  standard  settlement  cycle 
is  reduced.  Comments  on  these  issues 
were  also  mixed. 

The  Board  is  adopting  the  proposed 
amendments  substantially  as  proposed. 
Technical  changes  have  been  made  in 
the  regulatory  language  and  structure  to 
respond  to  comments  and  clarify  the 
intent  of  the  amendments.  The  two 
general  areas  are  discussed  below. 

I.  Payment  Periods 

A.  T*3  and  Shortening  of  Payment 
Periods 

1.  Introduction.  On  October  6, 1993, 
the  SEC  adopted  Rule  15c6-l.>  which 
establishes  a  standard  three  business 
day  settlement  cycle  for  most  securities 
transactions  in  the  United  States, 
effective  June  1, 1995.  Regular 
settlement  is  presently  emcted  in  five 
business  days.  This  new  standard  is 
often  referred  to  as  'T-f  3,"  meaning 
regular  settlement  will  occur  three 
business  days  after  trade  date. 
Regulation  "T  contains  a  seven  day  time 
period  within  whi<^  brokers  must 
obtain  cash  or  margin  deposits  from 
their  customers.  The  seven  day  payment 
period  in  Regulation  T  is  based  on  the 
current  five  day  settlement  period. 

The  Board  proposed  shortening  the 
payment  period  in  Regulation  T  by  the 
same  amount  of  time  that  SEC  Rule 
15c6-l  shortens  the  standard  settlement 
cycle.  Instead  of  changing  the  phrase 
"seven  business  days"  to  "five  business 
days,"  the  proposal  defiiwd  a  new  term, 
"payment  period,"  to  represent  the 
number  of  days  in  the  standard 
settlement  cycle  plus  two  business  days. 
This  formulation  allows  the  regulation 
to  be  amended  immediately  without 
changing  the  current  payment  period. 
Once  Src  Rule  lSc6-l  becomes 
effective  next  Jime,  the  regulation  will 
automatically  require  payment  within 
five  business  day^.  Although  the 
definition  of  payment  period  refers  to 
settlement  date.  Regulation  T  remains  a 
trade  date  based  regulation.  The  use  of 
the  phrase  "{>ayment  period"  is  meant 
to  be  an  ahemate  way  of  requiring 
payment  within  seven  business  days 
until  June  1995  and  five  business  days 
thoeafter,  imless  the  SEC  acts  to  furtiier 


•17CFR24ai5o6-l;5«FR52«ri  (October  13. 
1993). 
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change  the  standard  settlement  cycle. 
Future  changes  by  the  SEC  would  be 
automatically  incorporated  in  the 
Board's  rule  without  the  necessity  of 
further  amendment. 

2.  Issues  raised  by  conunenters. 
Comments  on  the  proposal  to  shorten 
the  payment  periods  in  conjunction 
with  the  SEC's  shortening  of  the 
standard  settlement  cycle  were  focused 
on  three  issues:  whether  the  payment 
periods  should  be  shortened,  whether 
the  proposed  language  clearly 
accompHshes  this  goal,  and  whether 
future  reductions  in  the  standard 
settlement  period  should  be 
automatically  accommodated  or 
reviewed  by  the  Board. 

a.  Shortening  the  pajTnent  period  by 
two  days.  The  Board  is  adopting  the 
proposed  amendments,  subject  to  the 
clarification  discussed  in  section  b 
below.  Many  of  the  commenters  who 
oppose  shortening  the  payment  periods 
had  written  to  the  SEC  last  year  to- 
oppose  its  T+3  proposal.  The  Board  and 
the  SEC  both  have  responsibilities  in  the 
area  of  settlement  and  clearance. 
Shortening  the  Regulation  T  payment 
periods  is  consistent  with  (if  not 
required  by)  the  SEC's  adoption  of  a 
three  day  settlement  cycle.  A  failure  to 
adjust  the  payment  periods  would 
lessen  the  overall  beneBts  to  be  realized 
from  the  transition  to  T+3  and  increase 
risk  to  the  broker-dealer  commimity 
sinde  they  will  have  to  settle  trades 
amongst  themselves  in  the  shortened 
time  frame  while  allowing  their 
customers'  behavior  and  payment 
patterns  to  remain  unchanged.  Increased 
risk  to  broker-dealers  also  affects 
customers  with  cash  and  securities  at 
those  firms.  Adoption  of  the  proposed 
amendments  by  the  Board  does  not 
reduce  the  two-day  period  currently 
provided  to  resolve  payment  problems, 
but  merely  clarifies  that  two  days 
beyond  the  usual  settlement  date  should 
be  sufficient  to  resolve  any  mistakes  in 
the  payment  process. 

Some  of  the  commenters  opposed  to 
shortening  the  payment  periods  in 
conjunction  with  the  shortening  of  the 
standard  settlement  cycle  believe  that 
the  mail  system  does  not  permit  funds 
to  be  delivered  within  this  time  fi-ame. 
However,  the  increased  use  of  fax 
machines  and  money  market  mutual 
funds  provide  alternate  ways  for 
customers  to  make  prompt  payment  for ' 
their  securities  purchases.  Although  the 
Board  shares  the  concerns  expressed 
about  investors  who  rely  on  the  mail  to 
pay  for  securities,  it  beheves  that  most 
investors  will  be  able  to  adjust  to  the 
shortened  periods.  Indeed,  the 
Bachmann  Task  Force  on  Clearance  and 
Settlement  Reform  in  U.S.  Securities 
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M4"kets.  which  recommended  to  the 
SEC  that  the  standard  settlement  cycle 
be  deduced  to  T+3.  stated  that  it 
lieves  that  current  customer 
behavior  practices  should  not  be  an 
obstacle  to  shortened  settlement 
prcT'ided  there  is  strong  leadership  from 
wittiin  the  industry  and  educational 
efforts  to  address  customer  and  account 
exebutive  concerns."  2  Many  of  the 
coiimenters  stressed  the  fact  that  the 
brokerage  industry  is  already  educating 
cu^omers  about  the  approach  of  T+3 
setttement  and  the  changes  this  will 
entiil.  The  Board  is  of  the  view  that  the 
suopessfuj  implementation  of  T+3 
includes  a  reduction  in  the  Regulation 
T  p  lyment  periods.  It  is  expected  that 
bro  ;er-dealers  vdll  be  working  with 
cus  omers4vho  may  have  difficulty 
maling  prompt  payment.  A  delay  in  the 
effectiveness  of  shortening  the  payment 
periods  would  not  necessarily  improve 
the  feducational  process,  which  is 
alr^dy  well  underway  at  most  firms, 
andmight  serve  as  an  excuse  for  others 
to  (felay  their  educational  efforts. 

b.  Uniform  payment  period.  The 
pro  )osed  term  "payment  period"  was 
defi  led  as  the  two  business  days 
bey  >nd  "the  standard  securities 
sett  ement  cycle  in  the  United  States." 
Thii  phrase  was  meant  to  refer  to  the 
cun^nt  five  day  settlement  cycle  for 
mo*  securities  transactions  until  SEC 
Rul(  15c6-l  becomes  effective  next 
Jun« ,  at  which  time  the  Board's 
regxj  lation  would  be  referring  to  the 
thre  J  day  period  estabUshed  in  the  SEC 
rule  Additional  language  harbeen 
add(  d  to  the  definition  of  payment 
peri  )d  to  clarify  this  point.  Some 
com  menters  believed  the  reference  to  a 
"sta  idard  settlement  cycle"  depends  on 
the  1  ype  of  security  being  purchased,  so 
that  trades  involving  standardized 
optii  ins  or  government  securities,  both 
of  vv  lich  settle  the  day  after  trade  date, 
wou  d  have  to  be  paid  for  by  the  third 
busi  less  day  after  trade  date.  Although 
brok  3r-dealers  can  require  payment  for 
tran  actions  by  settlement  date  of  the 
part  cular  trade.  Regulation  T 
esta  lishes  a  standard  period  within 
whi(  h  customers  must  make  payment 
ever  though  certain  securities  settle  in 
less  ban  the  current  five  day  period.  It 
was  lot  the  intent  of  the  Board  to 
char  ge  this  general  policy. 

c.  mpact  of  further  reductions  in 
settl  ment  periods.  As  noted  in  the 
requ  !st  for  public  comment,  one  of  the 
reas(  ns  for  using  the  phrase  "payment 
peri<  d  "  instead  of  a  fixed  number  of 
days  was  to  ensure  that  future 
redu  :tions  in  the  settlement  cycle 
wou  d  be  automatically  reflected  in 
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Regulation  T.  without  the  need  for 
further  amendments.  Commenters  were 
evenly  spHt  on  whether  the  Board 
should  be  forced  to  review  the 
Regulation  T  payment  periods  whenever 
the  standard  settlement  cycle  is  altered. 
The  proposed  language  has  been 
retained.  In  light  of  the  fact  that 
investors  are  expected  to  pay  for 
securities  on  settlement  date,  tying  the 
payment  period  to  the  standard 
settlement  cycle  merely  codifies  the 
Board's  current  position  that  two 
business  days  should  be  sufficient  to 
insure  that  a  failure  to  receive  the 
customer's  payment  is  not  due  to  an 
error  or  other  exceptional  circumstance. 

B.  Granting  of  Extensions  of  Time  by  a 
Broker-dealer's  Examining  Authority 

If  a  customer  has  not  made  full  cash 
payment  or  met  an  initial  margin  call 
within  the  payment  period,  the  broker- 
dealer  must  liquidate  the  customer's 
position.  However,  if  exceptional 
circumstances  exist,  the  broker-dealer 
can  obtain  an  extension  for  its  customer. 
Regulation  T  currently  permits  any  self- 
regulatory  organization  (SRO)  to  grant 
these  extensions.  A  New  York  Stock 
Exchange  (NYSE)  rule  recently 
approved  by  the  SEC  requires  broker- 
dealers  for  whom  the  NYSE  is  the 
designated  examining  authority  (DEA) 
to  obtain  these  extensions  only  from  the 
NYSE.  3  Although  the  Board  could  leave 
Regulation  T  unchanged  and  most 
broker-dealers  would  still  be  required  to 
go  to  their  DEA  instead  of  any  SRO.  the 
Board  proposed  amending  Regulation  T 
to  require  that  extensions  be  granted 
only  by  a  broker-dealer's  DEA.  This 
decision  was  based  on  analysis  of  the 
comments  received  by  the  Board  in 
response  to  its  advance  notice  of 
proposed  rulemaking  concerning  the 
current  review  of  Regulation  T  and  the 
SEC's  consideration  of  the  NYSE  rule 
filing.  No  new  information  was 
presented  in  this  area.  The  Board  is 
therefore  adopting  the  requirement  that 
extensions  be  granted  by  a  broker- 
dealer's  DEA. 

C.  Technical  Amendments  Concerning 
Foreign  Securities 

The  Board  proposed  technical 
amendments  to  the  cash  account  to  clear 
up  confusion  resulting  from  its  1990 
amendment  allowing  payment  for 
foreign  securities  to  be  tied  to  the 
appropriate  foreign  settlement  period. 
The  amendments  would  clarify  that  this 
longer  period  is  also  used  to  determine 
when  extensions  of  time  must  be 


FR  27819  (June  22.  1992). 


'  NYSE  Rule  434;  SEC  approval:  59  FR  26826 
(May  24. 1994);  Securities  Exchange  Act  Relea-* 
34073  (May  17.  1994) 


obtained  and  when  the  "90-day  freeze" 
may  be  lifted  for  foreign  securities.  Two 
securities  trade  associations  point  out 
that  the  cash  account  establishes  three 
other  situations  in  which  settlement 
regularly  exceeds  the  standard 
settlement  cycle:  unissued  securities, 
"when-issued"  securities,  and  refunded 
securities.'*  These  commenters  suggest 
the  proposed  language  be  revised  to 
consistently  refer  to  the  various  time 
periods  in  determining  when  extensions 
are  required  and  when  the  "90-day 
fieeze"  may  be  lifted.  These 
amendments  have  been  redrafted  to 
accommodate  this  suggestion. 

D.  De  ^4inimis  Amount 

The  required  liquidation  of  customer 
purchases  for  which  payment  has  not 
been  received  vtrithin  the  required  time 
currently  does  not  apply  to  amounts  of 
$500  or  less.  The  Board  proposed  . 
doubling  this  amount  to  $1000  in  light 
of  the  ten  years  that  had  passed  since 
the  amount  was  last  increased.  This 
increase  was  supported  by  a  wide 
variety  of  commenters.  The  increase  to 
$1000  will  stillreduce  the  regulatory 
burden  on  broker-dealers  and  their 
examining  authorities  by  reducing  the 
number  of  extensions  that  must  be 
requested  and  processed. 

n.  Govemment  Securities 

Two  amendments  were  proposed  to 
exempt  most  transactions  in  *  *  • 
government  securities  from  Regulation 
T.  The  first  exempts  those  brokers  and 
dealers  who  effect  customer  transactions 
only  in  govemment  securities  (Section 
15C  Brokers).  The  second  amendment 
effectively  exempts  transactions 
involving  govemment  securities  for 
customers  of  general  securities  broker- 
dealers  by  allowing  the  transactions  to 
be  effected  in  a  new  govemment 
securities  account.  All  of  the 
commenters  supported  these  two 
proposed  amendments. 

A.  Exemption  from  Begulation  Tfor 
Brokers  and  Dealers  Whose  Activities 
are  Limited  to  Govemment  Securities 

The  scope  of  Regulation  T.  as  stated 
in  section  220.1(b)(1).  is  "all  financial 
relations  between  a  customer  and  a 
creditor."  In  order  to  exempt  Section 
15C  brokers  from  Regulation  T,  the 
Board  proposed  excluding  them  from 
the  definition  of  creditor  in  section 
220.2(b)  of  the  regulation.  The  Public 
Securities  Association  (PSA)  and  the 
Securities  Industry  Association  (SIA) 
suggest  that  the  exclusion  be  moved  to 
the  scope  section,  so  that  Section  15C 
brokers  would  still  be  defined  as 


"  See  §  220.8(b)(l  )(i)(BHD)  of  Regulation  T 


"creditors"  when  they  are  not  dealing 
with  "customers."  For  example,  the 
commenters  point  out  that  the  term 
"creditor"  is  used  in  the  broker-dealer 
credit  account  to  describe  permissible 
transactions  between  broker-dealers.  In 
light  of  these  comments,  the  exclusion 
has  been  moved  to  the  scope  section  of 
Regulation  T. 

B.  Government  Securities  Account 

The  second  amendment  proposed  in 
the  area  of  govemment  securities  was 
the  creation  of  a  new  government 
securities  account.  This  account  would 
allow  general  broker-dealers  to  effect 
customer  transactions  that  could  be 
effected  by  Section  15C  Brokers  without 
regard  to  other  restrictions  in  Regulation 
T. 

In  addition  to  general  support  of  the 
proposal,  commenters  focused  on  two 
areas:  the  regulatory  language  used  to 
describe  the  account  and  whether 
additional  securities  and  other  financial 
instmments  should  be  included  in  its 
scope. 

1.  Description.  The  govemment 
securities  account  was  proposed  for 
"transactions  involving  govemment 
securities,  provided  the  transaction 
would  be  permissible  for  a  broker  or 
dealer  registered  under  section  15C  of 
the  act."  The  PSA  and  the  SL\  both 
suggest  deletion  of  the  reference  to 
Section  15C  Brokers  because  they 
believe  it  is  confusing  and  unneces<;ar>'. 
They  argue  that  section  15C  does  not 
establish  permissible  and  impermissible 
classes  of  transactions  in  govemment 
securities.  However,  section  15C(b)(7)  of 
the  Act  prohibits  govemment  securities 
brokers  and  dealers  from  effecting  "any 
transaction*  '  *  in  any  govemment 
security  in  contravention  of  any  rule 
under  Ihis  section."  The  regulatory 
language  for  the  govemment  securities 
account  has  been  redrafted  to  clarify 
that  it  is  available  for  transactions 
involving  govemment  securities  as  long 
as  the  transaction  is  not  prohibited 
under  section  15C  or  any  of  the  rules 
thereunder. 

2.  Scope.  The  PSA.  SIA.  SIA-Credit 
Division  and  one  broker-dealer  suggest 
that  all  exempted  securities,  including 
municipal  securities,  be  included  in  the 
new  account.  A  second  broker-dealer 
would  include  foreign  sovereign  debt 
that  meets  the  margin  requirements  of 
Regulation  T.  In  addition,  three  of  these 
commenters  believe  that  all 
nonconvertible  debt  securities  that  meet 
the  margin  requirements  of  Regulation  T 
should  be  eligible  for  the  account  and 
one  of  these  commenters  would  like 
"money  market  instruments"  such  as 
certificates  of  deposit,  bankers 
acceptances  and  commercial  paper  to  be 


covered  by  the  new  account.  All  of  thesp 
suggestions  will  be  considered  in  the 
course  of  Board's  review  of  Regulation 
T,  with  an  opportunity  for  public 
comment.  As  explained  in  the  request 
for  pubhc  comment  on  the  proposed 
govemment  securities  account,  the 
rationale  for  the  new  account  stems 
from  the  unique  regulatory  scheme 
established  for  U.S.  govemment 
securities  and  brokers  and  dealers  in 
that  market. 

Regulatory  Flexibility  Act 

The  Board  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  <5m.-ill 
entities. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  additional 
reporting  requirements  or  modification 
to  existing  reporting  requirements. 

List  of  Subjects  in  12  CFR  Part  220 

Banks,  Banking.  Bonds,  Brokers. 
Commodity  futures.  Credit,  Federal 
Reserve  System.  Investment  companies. 
Investments,  Margin.  Margin 
requirements,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  220  is  amended 
as  follows: 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS  (REGULATION  T) 

1.  The  authority  citation  for  Part  220 
is  revised  to  read  as  follows: 

Authoritv:  15  IJ.S.C.  78c.  78g.  78h.  78q. 

HV.d  78-,v. 

2.  Section  220.1  is  amended  a<> 
follows: 

a.  The  word  "seven"  in  the  first 
sentence  of  paragraph  (bXl)  is  revised  to 
rend  "eight". 

b.  A  new  paragraph  (b)(3)  is  added  to 
read  as  follows: 

§220.1     Authority,  purpose,  and  sccpe 

♦         •         *         »         • 

(b)  V*   • 

(3)  This  part  does  not  apply  to 
transactions  between  a  customer  and  a 
broker  or  dealer  registered  onlv  under 
section  15C  of  the  Act. 

3.  Section  220.2  is  amended  as 
follows: 

a.  Paragraph  (h)  is  revised. 

b.  Paragraphs  (w)  through  (aa)  are 
redesignated  as  paragraphs  (x)  through 
(bb)  and  new  paragraph  (w)  is  .idded. 

The  revisions  and  additions  read  as 
follows: 

§220.2    Definitions. 
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(h)  Examining  authority  means: 

(1)  The  national  securities  exchange 
or  national  securities  association  of 
which  a  creditor  is  a  member;  or 

(2)  If  a  member  of  more  than  one  self- 
regulatory  organization,  the  organization 
designated  by  the  SEC  as  the  examining 
authority  for  the  creditor. 

•  •        •        •        • 

(w)  Payment  period  means  the 
number  of  business  days  in  the  standard 
securities  settlement  cycle  in  the  United 
States,  as  defined  in  SEC  Rule  15c6-l 
(17  CFR  240.15C6-1)  under  the  Act,  plus 
two  business  days.  Until  June  1, 1995, 
payment  period  means  seven  business 
days. 
■»•*•• 

4.  In  §  220.4,  the  figure  "S500"  in 
paragraph  (d)  is  revised  to  read  "$1000" 
and  paragraph  (c)(3)  is  revised  to  read 
as  folfows: 

§  220.4    Margin  account 

•  •        •        »    ■     • 

(c)  •  •   • 

(3)  Time  limits,  (i)  A  margin  call  shall 
be  satisfied  within  one^payment  period 
after  the  margin  deficiency  was  created 
or  increased. 

(ii)  The  payment  period  may  be 
extended  for  one  or  more  limited 
periods  upon  application  by  the  creditor 
to  its  examining  authority  unless  the 
examining  authority  believes  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  exceptional 
circumstances  warrant  such  action. 
Applications  shall  be  filed  and  acted 
upon  prior  to  the  end  of  the  payment 
period  or  the  expiration  of  any 
subsequent  extension. 
»        •        *        •        « 

5.  In  §  220.8.  the  figure  "$500"  in 
paragraph  (b)(4)  is  revised  to  read 
"$1000"  and  paragraphs  (b)(l)(i) 
introductory  text,  (b)(l)(ii).  (b)(3). 
(c)(2)(i).  andtd)  are  revised  to  read  as 
follows: 

S  220.8    Cast)  account 


(b)  •  *  • 
(1)  •  •  • 

(i)  Within  one  payment  period  of  the 
date: 

•        •        •         •         • 

(ii)  In  the  case  of  the  purchase  of  a 
foreign  security,  within  one  payment 
period  of  the  trade  date  or  the  date  on 
which  settlement  is  required  to  occur  by 
the  rules  of  the  foreign  securities 
market,  provided  this  period  does  not 
exceed  the  maximum  time  permitted  by 
this  part  for  delivery  against  payment 
transactions. 


J(3)  Shipment  of  securities,  extension. 

ly  shipment  of  securities  is 

cidental  to  consummation  of  a 

isaction,  a  creditor  may  extend  the 

|yment  period  by  the  number  of  days 

juired  for  shipment,  but  by  not  more 

one  additional  payment  period. 


(1)  Within  the  period  specified  in 
paragraph  (b)(1)  of  this  section,  full 
p)  yment  is  received  or  any  check  or 

d]  aft  in  pajment  has  cleared  and  the 
pi  oceeds  fiom  the  sale  are  not 

w  thdrawn  prior  to  such  payment  or 
cl  eck  clearance;  or 
*        •        •        *        • 

(d)  Extension  of  time  periods: 
tr  msfers.  (1)  Unless  the  creditor's 

e]  amining  authority  believes  that  the 
a  ^tor  is  not  acting  in  good  faith  or 
a  it  the  creditor  has  not  sufficiently 
d  termined  that  exceptional 

ci  'cumstances  warrant  such  action,  it 
m  iy  upon  application  by  the  creditor: 

■i)  Extend  any  period  specified  in 
piragraph  (b)  of  this  section; 

(ii)  Authorize  transfer  to  another 
adcount  of  any  transaction  involving  the 
pi  irchase  of  a  margin  or  exempted 
se  curity;  or 

(iii)  Grant  a  waiver  from  the  90  day 
k  !eze. 

(2)  Applications  shall  be  filed  and 
a(  ted  upon  prior  to  the  end  of  the 

pi  yment  period,  or  in  the  case  of  the 
pi  irchase  of  a  foreign  security  within  the 
p  nod  specified  in  paragraph  (b)(l)(ii) 
thfs  section,  or  the  expiration  of  any 
si  bsequent  extension. 

§ :  20.18    [Redesignated  as  §  220.19] 

B.  Section  220.18  is  redesignated  as 
§  120.19  and  new  §  220.18  is  added  to 
re  id  as  follows: 


§ 


20.18    Government  securities  account. 


In  a  government  securities  account,  a 
editor  may  effect  and  finance 
tr  msactions  involving  government 
se  curities,  provided  the  transaction  is 
n  it  prohibited  by  section  15C  of  the  Act 
Qi  any  rule  thereunder. 

By  order  of  the  Board  of  Governors  of  the 
F(  deral  Reserve  System,  October  18. 1994. 
Jc  uiifer  J.  Johnson, 
D  puty  Secretary  of  the  Board. 
[F  11  Doc.  94-26357  Filed  10-24-94;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  346 

Foreign  Banks 
CFR  Correction 

In  title  12  parts  300  to  499  of  the  Code 
of  Federal  Regulations,  revised  as  of 
January  1, 1994,  §  346.6  (a)(7)  appearing 
on  page  409  should  be  removed. 

BILLING  CODE  1S0S-01-D 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  500. 506,  508,  545, 552, 
558. 563. 564. 574. 590 

[No.  94-166] 

Miscellaneous  Technical  Anfiendments 

AGENCY:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  adopting  several 
technical  corrections  and  clarifications 
to  its  regulations  on  home  loans  and 
other  real  estate  loans,  hearings, 
operating  subsidiaries,  appraisals, 
interest  rate  risk  management 
procedures,  and  its  incorporation  and 
standard  conversion  regulations.  The 
OTS  is  also  amending  its  insider 
transactions  rule  and  removing  or 
revising^^solete  or  superseded 
provisionstSonceming  investment 
limitations,  stock  ownership, 
conservatorships,  and  remote  service 
units.  Finally,  the  agency  is  adding  a 
waiver  provision  affecting  regulations 
that  are  not  statutorily  mandated. 
EFFECTIVE  DATE:  January  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elissa  Schwartz,  Senior  Paralegal,  (202) 
906-7908,  or  Deborah  Dakin,  Assistant 
Chief  Counsel,  (202)  906-6445, 
Regulations  and  Legislation  Division, 
Chief  Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington  DC  20552. 
SUPPLEMENTARY  INFORMATION:  On  April 
21, 1994.  the  Office  of  Thrift 
Supervision  (OTS)  proposed  several 
technical  corrections  to  revise,  clarify, 
or  remove  obsolete  or  ambiguous 
regulations.* 

The  agency  received  three  comments 
in  response  to  the  proposal.  Two 
comments  were  submitted  by  trade 
associations  and  one  comment  was  "     J 


submitted  by  a  private  law  firm.  All  of 
the  comment ers  supported  the  proposal. 

I.  Amendments  Described  in  April  21 
Proposal 

Today,  the  OTS  is  adopting  the 
amendments  in  the  proposal,  as 
described  below. 

Stock  Loans 

Section  205  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDIQA)  2  amended  section 
7(j)(9)  of  the  Federal  Deposit  Insurance 
Act  and  modified  the  reporting  criteria 
and  procedures  of  that  section,  thereby 
superseding  existing  section  574.5(b)  of 
OTS's  regulations.  Rather  than  amend 
section  574.5(b)  to  conform  to  amended 
section  7(j)(9),  the  OTS  has  chosen  to 
rescind  the  regiUation  because  the 
statute  is  self-implementing  and  OTS 
finds  it  xmnecessary  merely  to  repeat  the 
statutory  language. 

Directors 

Through  its  final  rule  on  regulatory 
review,^  the  OTS  lowered  the  number  of 
directors  required  for  a  Federal  savings 
association  from  seven  to  five, 
consistent  with  the  required  number  of 
national  bank  directors.  An  additional 
reference  in  section  552.3,  which  was 
overlooked  in  the  earlier  rulemaking,  is 
i^ow  being  changed  to  conform  with  the 
new  requirement. 

Operating  Subsidiaries 

The  OTS  is  adding  a  clarifying 
technical  amendment  restructuring 
section  545.81(d).  This  replacement 
language  more  clearly  sets  forth  the 
requirements  that  apply  when  a  fiederal 
savings  association  that  owned  a  service 
corporation  on  November  30, 1992, 
wishes  to  have  that  service  corporation 
deemed  an  operating  subsidiary. 

Insider  Transactions 

Pursuant  to  and  in  accordance  vfith 
section  4(a)  of  the  Home  Owners'  Loan 
Act  and  section  106(b)(2)(H)(i)  of  the 
Bank  Holding  Company  Amendments 
Act  of  1970,*  as  revised  by  section  306(j) 
of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA),5  the  OTS  is  amending  its 
regulation  pertaining  to  insider 
transactions  by  incorporating  by  means 
of  cross-reference  subpart  B  of  the 
Federal  Reserve  Board's  Regulation  O, 
12  CFR  Part  215,  subpart  B,  as  now  or 
hereafter  in  effect. 


'  59  FR  18979  (,^pril  21.  1994). 


2Pul>.  L.  102-242. 105  Stat  2236  (1991). 

*  Sa  FR  4306  Qan.  1 M993). 

«12U.S.Cl072(2KHXi). 

'Pub.  L.  102-242,  lOS  Sut.  2359. 


Investments 

Section  563.96,  which  restricts  the 
amount  savings  associations  may  invest 
in  savings  accounts  and  debt  securities 
hedged  with  forward  commitments 
according  to  a  complex  formula  set  forth 
in  the  rule,  is  being  removed  in  light  of 
the  Federal  Reserve  Board's  (FRB)  final 
rule  on  interbank  liabilities.*  The  FRB's 
final  rule  limits  such  investments  to 
25%  of  capital.  Since  the  FRB  rule 
applies  to  savings  associations,  section 
563.96  is  deleted  as  unnecessary. 

Loan  Documentation 

The  OTS  is  amending  its  interim  final 
loan  dooimentation  regulation  to 
broaden  eligibility  to  any  institution 
that  was  assigned  a  CAMEL  rating  of  3 
in  its  most  recent  report  of  examination 
and  that  has  obtained  written 
permission  fh)m  its  Regional  Director  to 
employ  the  exemption. 

Remote  Service  Units 

Section  545.141(d),  which  addresses 
privacy  of  account  data  concerning  an 
RSU  accoimt,  is  deleted  because  the 
OTS  believes  that  Regulation  E  of  the 
Federal  Reserve  Board,  12  CFR  Part  205, 
which  governs  electronic  funds  transfers 
by  all  financial  institutions,  including 
savings  associations,  provides  adequate 
protection  for  consumers'  interests  in 
this  area.  Second,  the  OTS  is  revising 
section  545.141(e)  to  reflect  earlier 
revisions  to  12  CFR  Part  568, 
"Minimum  Security  Devices." 

IVoivers  and  Miscellaneous  Changes 

The  agency  is  adding  a  provision 
expressly  setting  forth  its  existing 
authority  to  waive  any  non-statutorily 
required  regulation  for  good  cause.  This 
authority  is  separate  and  apart  from,  and 
is  not  meant  to  limit,  the  agency's 
statutorily  based  authority  le.g.,  under 
the  Depository  Institutions  Disaster 
Relief  Act  of  1992)  to  waive  certain 
regulations  and  its  inherent  authority  to 
decide  whether  or  not  to  take 
enforcement  actions  against  violations 
of  its  regulations.  See  Heckler  v. 
Chanev,  470  U.S.  821  (1985). 

Sections  545.33,  545.35  and  563.93 
are  being  revised  to  correct  internal 
references. 

n.  Technical  Amendment  to  Service 
Corporation  Rules 

One  of  the  commenters  suggested  an 
additional  amendment  that  OTS 
believes  has  merit.  As  required  by 
section  18(m)  of  the  Federal  Deposit 
Insurance  Act,'  the  OTS's  service 
corporation  regulation,  12  CFR  545.74, 


requires  a  Federal  savings  association  to 
give  the  OTS  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  30  dajs 
prior  notice  before  either  establishing  a 
new  ser\'ice  corporation  or  engaging  in 
a  new  activity  through  an  existing 
service  corporation."  That  same 
statutory  provision  exempts  Federal 
savings  banks  chartered  before  October 
15, 1982.  An  earlier  regulatory 
amendment  inadvertently  removed  the 
reference  to  this  exemption  .^  The  OTS 
is  taking  this  opportunity  to  reinstate 
the  regulatory  exemption  as  it  was 
adopted  in  April,  1992.>° 

in.  Additional  Technical  Amendments 

In  addition  to  the  amendments  set 
forth  in  the  proposal,  several  technical 
revisions  are  being  made  to  other  OTS 
re];ulations.  The  agency  finds  good 
cause  pursuant  to  5  U.S.C  553  to  adopt 
these  amendments  without  public 
notice  and  comment  because  of  their 
purely  technical  and  clarifying  nature. 
First,  erroneous  cross-references  and 
obsolete  titles  have  been  removed  ft-om 
the  service  corporation  regulations. 
Further  erroneous  cross-references  have 
been  corrected  in  (1)  the  hearing  rules 
at  section  508.13,  (2)  section  564.4  of 
the  appraisal  rule,  and  (3)  the  interest 
rate  risk  management  procedures  at 
section  563.176.  Third,  the  agency's 
regulations  setting  forth  procedures  to 
be  followed  in  taking  possession  of  a 
savings  association  that  has  be«i  placed 
into  conservatorship  or  receivership 
have  been  modified.  Fourth,  the 
authority  citation  for  part  590  is  being 
corrected.  Lastly,  a  codification 
correction  is  being  made  to  the  standard 
conversion  regulations,  in  addition  to 
the  proposed  amendment  to  those 
regulations. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601),  it  is  certified  that  this 
technical  regulation  will  not  have  a 
significant  economic  impact  on  a         * 
substantial  number  of  small  savings 
associations,  small  service  corporations 
or  other  small  entities.  It  merely  revises 
or  removes  existing  inconsistencies  or 
obsolete  regulations. 

V.  Executive  Order  12866 

The  Acting  Director  has  determined 
that  this  document  is  not  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12866. 


•57  FR  60086  (Dec  18. 1992). 
'  12  U.S.C.  1828(m). 


•12  CFR  545.74(b)(2). 

■Operating  Sobsidiaries  and  Service  (Corporations 
Final  Rule.  57  FR  48949  (October  29, 1992). 

'OAppMcatioM  Restructuring  RnaJ  Rule,  57  FR 
14340  (April  20. 1992). 
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VI.  Papenvork  Reduction  Act 

The  recordkeeping  requirement 
contained  in  this  final  rule  has  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  Control  No.  1550-0083. 
The  recordkeeping  requirement 
contained  in  this  rule  is  found  at  12  CFR 
563.170(c).  The  likely  recordkeepers 
will  be  well-  or  adequately-capitalized 
savings  associations  who  received  a 
CAMEL  rating  of  1,  2  or  3  in  their  most 
recent  examinations. 

Comments  concerning  the  collection 
of  information  under  this  final  rule    = 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1550-0083), 
Washington.  DC  20503,  with  copies  to 
the  Office  of  Thrift  Supervision,  1700  G 
Street.  N\V..  Washington,  DC  20552. 

List  of  Subjects 

J  2  CFR  Part  500 

Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

J  2  CFR  Part  508 

Administrative  practice  and 
procedure.  Crime,  Savings  associations. 

12  CFR  Part  545 

Accounting,  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments.  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Parts  552 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  558 

Savings  associations. 

12  CFR  Part  563 

Accounting.  Advertising,  Crime, 
Currency,  Investments,  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities,  Surety  bonds. 

12  CFR  Part  564 

Appraisals,  Mortgages.  Real  estate 
appraisal.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  574 

Administrative  practice  and 
procedure.  Holding  companies. 
Reporting  and  recordkeeping 


Federal  Register  /  Vol.  59,  No.  205  /  Tuesday.  October  25,  1994  /  Rules  and  Regulations      53571 


re  [juirements.  Savings  associations, - 
Si  curities. 

1^  CFR  Part  590 

3anks.  banking.  Loan  programs — 
h<  using  and  community  development, 
M  mufactured  homes,  Mortgages, 
Si  vings  associations. 

Accordingly,  the  Office  ofThrifl 
Si  pervision  hereby  amends  subchapters 
A,  C  and  D,  chapter  V,  title  12  of  the 
C(  de  of  Federal  Regulations  as  set  forth 
be  ow. 

SI  BCHAPTER  A— ORGANIZATION  AND 
Pf  OCEDURES 

P^  RT  500— ORGANIZATION  AND 
C)  ANNELING  OF  FUNCTIONS 

I.  The  authority  citation  for  part  500 
is  evised  to  read  as  follows: 

;  Luthority:  12  U.S.C.  1462a.  1463. 1464. 

:..  Section  500.30  is  amended  by 
ad  ling  a  sixth  sentence  at  the  end  of 
pa  agraph  (a)  to  read  as  follows: 

§  5  )0.30    General  statement  concerning 
pr<  cedures  and  forms. 

a)  *  *  *  The  Director  may.  for  good 
ca  ise  and  to  the  extent  permitted  by 
sta  :ute,  waive  the  applicability  of  any 
pri  vision  of  this  chapter. 


PART  506— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
Th^E  PAPERWORK  REDUCTION  ACT 

The  authority  citation  for  part  506 
CO]  itinues  to  read  as  follows: 

i  uthority:  44  U.S.C.  3501  et  seq. 

Section  506.1  is  amended  by 
adi  ing  in  numerical  order  one  new 
en  ry  to  the  table  in  paragraph  (b)  to 
rea  d  as  follows: 

§  Si  €.1    0MB  control  numtiers  assigned 
pui  suant  to  the  Paperwork  Reduction  Act. 

.*        •        •        • 

( ))  Display. 


1^  CFR  part  or  section  where 
Identified  and  descrit)ed 


Current 
0MB  con- 
trol No. 


56;  .170(c) 1550-0083 


PA  IT  508— REMOVALS, 
SU  ^PENSIONS.  AND  PROHIBITIONS 
Wl-  ERE  A  CRIME  IS  CHARGED  OR 
PR  5VEN 

S  The  authority  citation  for  part  508 
is  I  jvised  to  read  as  follows: 

/  uthority:  12  U.S.C.  1464, 1818. 


§508.13    [Amended] 

6.  Section  508.13  is  apiended  by 
removing  the  phrase  "§  509.39  of  this 
subchajjter"  in  paragraph  (b).  and  by 
adding  in  lieu  thereof  the  phrase 

"§  509.38  of  this  subchapter". 

SUBCHAPTER  C— REGULATIONS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  545— OPERATIONS 

7.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a.  1463.  1464 
1828. 

§545.33    [Amended] 

8.  Section  545.33  is  amended  by 
removing  the  phrase  "this  paragraph 
(e)"  in  the  first  sentence  of  the 
introductory  text  to  paragraph  (c), 
adding  in  lieu  thereof  the  phrase  "this 
paragraph  (c)". 

§545.35    [Amended] 

9.  Section  545.35  is  amended  by 
removing  the  phrase  "this  paragraph 
(d)"  in  the  second  sentence  of  paragraph 
(b),  adding  in  lieu  thereof  the  phrase 
"this  paragraph  (b)". 

§545.74    [Amended] 

10.  Section  545.74  is  amended  by 
removing  the  phrase  "The  association" 
in  paragraph  (b)(2)  and  by  adding  in  lieu 
thereof  the  phrase  "Except  as  provided  . 
in  12  U.S.C.  1828(m)(5).  every  Federal 
savings  association";  by  removing  the 
phrase  "section  302(d)"  in  paragraph 
(c)(5)(v)  and  by  adding  in  lieu  thereof 
the  phrase  "section  301(d)";  and  by 
removing  the  phrase  "District  Director" 
in  paragraph  (d)(l)(iv)  and  by  adding  in 
lieu  thereof  the  word  "Office". 

11.  Section  545.81  is  amended  by 
revising  the  heading  of  paragraph  (d),  by 
revising  paragraphs  (d)(1)  introductory 
text  and  (d)(2),  and  by  adding  paragraph 
(d)  introductory  text  to  read  as  follows: . 

§545.81    Operating  subsidiaries. 

*        •        *        *        • 

(d)  Converting  sen'ice  corporations  to 
operating  subsidiaries.  A  service 
corporation  that  on  November  30, 1992 
was  owned  by  a  Federal  savings 
association  and  engaged  in  activities 
permissible  for  a  Federal  savings 
association  to  undertake  directly;  is 
owned  by  that  Federal  savings 
association;  engages  solely  in  activities 
that  a  Federal  savings  association  may 
undertake  directly;  and  meets  the 
control  criteria  set  forth  in  this  section, 
may  be  deemed  to  be  an  operating 
subsidiary  provided  that: 

(1)  If  the  Federal  savings  association 
is  eligible  for  "expedited  treatment" 
under  §  516.3  of  this  chapter,  the 


Federal  savings  association  creates  and 
maintains  appropriate  internal  records. 
The  record  shall  consist  of  a 
certification  by  the  Board  of  Directors  of 
the  association  containing: 

•  •        *        •        • 

(2)  If  the  Federal  savings  association 
is  not  eligible  for  "expedited  treatment" 
under  §  516.3  of  this  chapter,  the 
Federal  savings  association  follows  the 
application  procedures  set  forth  in 
paragraph  (c)(2)  of  this  section  and 
receives  the  OTS's  prior  written 
approval.  The  corporation  will  be 
deemed  to  be  an  operating  subsidiary  on 
the  date  of  the  OTS's  written  approval. 

•  •        *        •        • 

12.  Section  545.141  is  amended  by 
removing  and  reserving  paragraph  (d); 
and  by  revising  paragraph  (e)  to  read  as 
follows: 

§  545.141    Remote  Service  Units  (RSUs). 

•  •        •        •        • 

(e)  Security.  A  Federal  savings 
association  shall  protect  electronic  data 
against  fraudulent  alterations  or 
disclosure.  All  RSUs  shall  meet  the 
minimum  security  devices  requirements 
of  part  568  of  this  chapter. 


PART  552— INCORPORATION, 
ORGANIZATION,  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOCIATIONS 

13.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 1462a,  1463, 
1464. 1467a. 

§552.3    [Amended] 

14.  Section  552.3  is  amended  by 
removing  the  paragraph  designation  for 
paragraph  (a)  and  by  removing  the 
phrase  "fewer  than  seven"  in  section  7 
of  the  federal  stock  charter  form,  adding 
in  lieu  thereof  the  phrase  "fewer  than 
five". 

PART  55S— POSSESSION  BY 
CONSERVATORS  AND  RECEIVERS 
FOR  FEDERAL  AND  STATE  SAVINGS 
ASSOCIATIONS 

15.  The  authority  citation  for  part  558 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462. 1462a.  1463, 
1464. 1467a. 

16.  Section  558.1  is  amended  by 
removing  the  word  "and"  found 
between  the  words  "association"  and 
"in"  in  paragraph  (a);  and  by  revising 
paragraph  (b)(6)  to  read  as  follows: 

§  558.1    Procedure  upon  taking 
possession. 


(b) 


*  * 

•  •   • 


(6)  Post  a  notice  on  the  door  of  the 
principal  and  other  offices  of  the 
savings  association  in  the  form 
prescribed  by  the  Director  of  the  OTS. 

*         •        •        •        • 

17.  Section  558.2  is  revised  to  read  as 
follows: 

§  558.2    Notice  of  appointment 

If  the  Director  of  the  OTS  appoints  a 
conservator  or  receiver  under  this  part, 
notice  of  the  appointment  shall  be  filed 
immediately  for  publication  in  the 
Federal  Register. 

SUBCHAPTER  0— REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOOATIONS 

PART  563-OPERATlONS 

18.  The  authority  citation  for  part  563 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  375b.  1462. 1462a, 
1463.  1464. 1467a,  1468, 1817,  1S28.  3806; 
42  U.S.C.  4106. 

19.  Section  563.43  is  amended  by 
revising  the  introductory  text,  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (c),  by  removing  the  period  at 
the  end  of  paragraph  (d)  and  adding  in 
lieu  thereof";  and"  and  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§  563.43    Loans  by  savings  associations  to 
tt>eir  executive  officers,  directors  and 
principal  stiareholders. 

Pursuant  to  12  U.S.C.  1463(a)  and 
1468,  a  savings  association,  its 
subsidiaries  and  its  insiders  (as  defined) 
shall  be  subject  to  the  restrictions 
contained  in  12  CFR  Part  215,  subparts 
A  and  B  of  the  Federal  Reserve  Board's 
Regulation  O,  with  the  exception  of  12 
CFR  215.13,  in  the  same  manner  and  to 
the  same  extent  as  if  the  association 
were  a  bank  and  a  member  bank  of  the 
Federal  Reserve  System,  except  that: 
***** 

(e)  References  to  the  Reserve  Bank  or 
the  Comptroller  shall  be  deemed  to 
include  the  Director  of  the  Office  of 
Thrift  Supervision. 

§563.93    [Amended] 

20.  Section  563.93  is  amended  by 
removing  the  phrase  "paragraph  (b)(13) 
of  this  section"  in  paragraph  (f)(1)  and 
adding  in  lieu  thereof  the  phrase 
"paragraph  (b)(ll)  of  this  section". 

§  563.96    [Removed] 

21.  Section  563.96  is  removed. 

22.  Section  563.170  is  amended  by 
revising  paragraph  (c)(10)(i)(B)  to  read 
as  follows: 

§  563.170    Examinations  and  audits; 
appraisals;  establishment  and  maintenance 
of  records. 


(c)  *  •  * 

(10)  •   *   • 

(i)*  *  * 

(B)  Eligible  savings  association  means 
any  savings  association  that  is  well-  or 
adequately  capitalized,  as  defined  in  12 
CFR  P£ut  565  and  was  either: 

(1)  Assigned  a  CAMEL  rating  of  1  or 
2  in  its  most  recent  report  of 
examination;  or 

[2)  assigned  a  CAMEL  rating  of  3  in 
its  most  recent  report  of  examination 
and  has  obtained  written  permission 
from  the  Regional  Director  to  employ 
this  exemption. 
**•*-* 

§563.176    [Amended] 

23.  Section  563.176  is  amended  by 
removing  paragraph  (e). 

PART  564— APPRAISALS 

24.  The  authority  citation  for  part  564 
continues  to  read  as  follows: 

Authority:  12  U.S.Q  1462a.  1463. 1464, 
1828. 

§564.8    [Amended] 

25.  Section  564.8  is  amended  by 
removing  the  phrase  "§  564.4(a)(2) 
through  (a)(14)"  in  the  introductory  text 
of  paragraph  (d),  and  by  adding  in  lieu 
thereof  the  phrase  "§  564.4(b)  through 
(d)". 

PART  574— ACQUISITION  OF 
CONTROL  OF  SAVINGS 
ASSOCIATIONS 

26.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1467a,  1817. 
§574.5    [Amended] 

27.  Section  574.5  is  amended  by 
removing  the  phrase  "and  other  reports" 
from  the  section  heading;  by  removing 
paragraph  (b);  by  removing  the  phrase 
"reports  and"  from  paragraph  (c);  and 
by  redesignating  paragraph  (c)  as  new 
paragraph  (b). 

SUBCHAPTER  6— REGULATIONS  FOR 
FEDERALLY-RELATED  MORTGAGE  LOANS 

PART  59&-PREEMPTION  OF  STATE 
USURY  LAWS 

28.  The  authority  citation  for  part  590 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1735f-7a. 

Dated:  September  9. 1994. 

By  the  Office  of  Thrift  Supervijuon. 
lonathan  L.  Fiechler, 
Acting  Director 
|FR  Doc.  94-26150  Filed  10-24-94: 8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NM-37-A0:  Amendment 
39-9040;  AO  94-20-11] 

Airwortttiness  Directives;  Boeing 
Model  747*400  Series  Airplanes 
Equipped  With  Pratt  &  Whitney 
PW4000  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  that  requires 
replacement  of  the  thrust  reverser  flow 
restrictor  devices  with  one-way  (check) 
valve  restrictors.  This  amendment  is 
prompted  by  reports  of  actuator  piston 
seal  leakage  found  during  actuator 
overhaul  on  certain  Model  747-400 
series  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
possible  deployment  of  a  thrust  reyerser 
in  flight  and  subsequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  November  25, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
25. 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  S\V., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Regimbal,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056;  telephone  (206) 227-2687; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-400  series  airplanes  was 
published  in  the  Federal  Register  on 
April  22.  1994  (59  FR  19151).  That 
action  proposed  to  require  replacement 
of  the  thrust  reverser  flow  restrictor 


d(  vices  with  one-way  (check)  valve 
re  trictors. 

nterested  persons  have  been  afforded 
ai  opportunity  to  participate  in  the 
m  iking  of  this  amendment.  Due 
cc  asideration  has  been  given  to  the 
'  CO  nments  received. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
m  mbers,  requests  that  the  proposed 
ru  e  be  revised  to  cite  the  latest  revision 
of  Boeing  Alert  Service  Bulletin  747- 
71  ^21 28.  The  FAA  concurs.  Since  the 
is  uance  of  the  proposfed  rule,  the  FAA 
h« » reviewed  and  approved  Revision  1, 
da  :ed  May  26, 1994,  of  the  Boeing  alert 
se  vice  bulletin.  Revision  1  corrects 
ce  lain  discrepancies  contained  in  the 
or  ginal  issue  of  the  alert  service 
bu  letin.  The  FAA  has  revised 
pa  agraph  (a)  of  the  final  rule  to  reflect 
th(  latest  revision  to  the  alert  service 
bu  letin  as  an  additional  source  of 
se  vice  information. 

^fler  careful  review  of  the  available 
da  a,  including  the  comments  noted 
ab  )ve,  the  FAA  has  determined  that  air 
sa  ety  and  the  public  interest  require  the 
ad  )ption  of  the  rule  with  the  change 
pn  iviously  described.  The  FAA  has 
de  ermined  that  this  change  will  neither 
in*  rease  the  economic  burden  on  any 
op  srator  nor  increase  the  scope  of  the 
AI.       ^ 

'  'here  are  approximately  94  Model 
74  '-400  series  airplanes  of  the  affected 
de  ign  in  the  worldwide  fleet.  The  FAA 
est  imates  that  32  airplanes  of  U.S. 
ret  istry  will  be  affected  by  this  AD,  that 
it  \  irill  take  approximately  24  work 
ho  ITS  per  airplane  to  accomplish  the 
rec  uired  actions,  and  that  the  average 
lat  or  rate  is  $55  per  work  hour. 
Re  juired  parts  will  be  supplied  by  the 
mj  nufacturer  at  no  cost  to  operators. 
Ba  ;ed  on  these  figures,  the  total  cost 
im  )act  of  the  AD  on  U.S.  operators  is 
est  mated  to  be  $42,240,  or  $1,320  per 
air  )lane. 

'  'he  total  cost  impact  figure  discussed 
ab(  ve  is  based  on  assumptions  that  no 
op  irator  has  yet  accomplished  any  of 
th(  requirements  of  this  AD  action,  and 
the  t  no  operator  would  accomplish 
th<  se  actions  in  the  future  if  this  AD 
we  'e  not  adopted. 

'  he  regulations  adopted  herein  will 
no  have  substantial  direct  effects  on  the 
StJ  tes,  on  the  relationship  between  the 
na  ional  government  and  the  States,  or 
on  the  distribution  of  power  and 
res  lonsibilities  among  the  various 
lev  ;ls  of  government.  Therefore,  in 
ac<  ordance  with  Executive  Order  12612, 
it  i  I  determined  that  this  final  rule  does 
noi  have  sufficient  federalism 
im  >lications  to  warrant  the  preparation 
of  i  Federalism  Assessment. 


For  the  reasons  disciissed  above,  i 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  thu 
authority  delegated  to  me  by  tlie 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-20-11  Boeing:  Amendment  39-9040. 
Docket  94-NM-37-AD. 

Applicability:  Model  747-400  series 
airplanes  up  to  and  including  line  positioa 
1022.  equipped  with  Pratt  &  Whitney 
PVV4000  series  engines,  certificated  in  any 
categon,'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  deployment  of  a  thrust 
reverser  in  flight  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  thrust  reverser 
flow  restrictor  devices  with  one-way  (check) 
valve  restrictors  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-78A2128.  dated 
March  10, 1994:  or  Revision  1.  dated  May  26. 
1994. 

(b)  An  alternative  method  ofcompliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
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appropriate  FAA  Principal  Maintenance 
inspector,  who  may  add  rjmments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  bt)m  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-78A2128,  dated  March  10, 
1994;  or  Boeing  Alert  Service  Bulletin  747- 
78A2128,  Revision  1,  dated  May  26, 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
OfTice  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
November  25, 1994. 

Issued  in  Renton,  Washington,  on 
September  28, 1994. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sei%'ice. 
[FR  Doc.  94-24451  Filed  10-24-94:  8:45  am] 
BILUNO  CODE  4«1»-1}-«l 


14  CFR  Part  39 

pocket  No.  93-NM-122-AD:  Amendment 
39-6047;  AD  94-21-05] 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400.  and  -«00  Series 
Airplanes  Equipped  With  CFM 
International  CFM56-3  Series  Engines 

agency:  Federal  Aviation 
Administration,  IXDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300,  —400,  and  -500  series  airplanes, 
that  requires  modification,  adjustments, 
and  tests  of  the  thrust  reverser  system; 
and  repair,  if  necessary.  This 
amenthnent  is  prompted  by  results  of  a 
safety  review  of  the  thrust  reverser 
system  on  these  airplanes,  which 
revealed  that  the  installation  of 
additional  features  to  further  minimize 
the  likelihood  of  an  in-flight  thrust 
reverser  deployment  is  necessary.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  deployment  of  a 
thrust  reverser  in  flight  and  subsequent 
reduced  controllability  of  the  airplane. 


DATES:  Eflective  November  25, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
25, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Offic-e  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bray,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (206) 227-2681; 
fax (206) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  R<»gulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-300.  -400.  and  -500  series 
airplanes  was  published  in  the  Federal 
Register  on  October  15,  1993  (58  FR 
53457).  That  action  proposed  to  require 
modification,  adjustments,  and  tests  of 
the  thrust  reverser  system;  and  repair,  if 
necessarv'.  « 

Interested  persons  have  been  afTorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that 
paragraph  (c)  of  the  proposal  be  revised 
to  specify  that  the  paragraph  applies  to 
airplanes  identified  in  the  effectivity 
listing  of  Boeing  Ser\'ice  Bulletin  737- 
78-1058.  The  commenter  indicates  that 
paragraph  (c),  as  proposed,  .vould 
require  modification  of  airplanes  on 
which  the  sync-lock  was  installed  in 
production,  but  on  which  no  additional 
rework  was  required.  Further,  as 
proposed,  paragraph  (c)  would  include 
airplanes  that  are  not  listed  in  the 
effectivitv  listing  of  Boeing  Service 
Bulletin  737-78-1058.  The  FAA 
concius,  and  has  revised  paragraph  (c) 
of  the  final  nile  accordingly.  However, 
airplanes  on  which  the  sync-lock  was 
installed  during  production  continue  to 
be  subject  to  the  repetitive  integrity  test 
required  by  paragraph  (d)  of  the  final 
rule.  Paragraph  (d)  of  the  final  rule  has 
been  revised  to  clarify  that  requirement, 


and  a  new  paragraph  (e)  has  been 
included  in  the  final  rule  to  specify  the 
compliance  times  for  accomplishment 
of  that  requirement. 

The  Air  Transport  Association  (ATA) 
of  America  states  that,  while  its 
members  are  not  opposed  to 
accomplishing  periodic  operational  tests 
of  the  sync-lock  following  its 
installation  (proposed  in  paragraph  (d) 
of  the  AD)  as  part  of  their  maintenance 
programs,  these  members  are  opposed  to 
accomplishing  the  tests  as  part  of  the 
requirements  of  an  AD.  The  ATA 
members  believe  that  the  requirement 
for  operational  tests  is  equivalent  to 
issuing  a  Certification  Maintenance 
Requirements  (CMR)  item  by  means  of 
an  AD. 

ATA  adds  that,  if  die  FAA  finds 
sufficient  justification  to  include  the 
reqtiirement  for  operational  tests  in  the 
AD,  an  alternative  to  accomplishment  of 
the  tests  should  be  provided  in  the  final 
rule.  ATA  reasons  that  an  alternative  is 
justified  because  no  data  exist  to  show 
that  repetitive  tests  of  a  modified  thrust 
reverser  cannot  be  handled  adequately 
through  an  operator's  maintenance 
program.  The  suggested  alternative 
follows:  Within  3  months  after 
accomplishing  the  sync-lock 
installation,  revise  the  FAA-approved 
maintenance  inspection  program  to 
include  an  operational  test  of  the  svtic- 
lock.  The  initial  test  would  be 
accomplished  within  1,000  hours  time- 
in-service  after  modification.  The  AD 
would  no  longer  be  applicable  for 
operators  that  have  acceptably  revised 
the  maintenance  program.  Operators 
choosing  this  alternative  could  use  an 
alternative  recordkeeping  method  in 
lieu  of  that  required  by  §§91.417  or 
121.380  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  91.417  or 
121.380).  TTie  FAA  would  be  defined  as 
the  cognizant  Principal  Maintenance 
Inspector  (PMI)  for  operators  electing 
this  alternative. 

The  FAA  recognizes  the  concerns  of 
the  commenter  regarding  the 
requirement  for  periodic  operational 
tests  of  the  sync-lock  following  its 
installation.  However,  the  FAA  finds 
that  these  tests  are  necessary  to  provide 
an  adequate  level  of  safety  and  to  ensure 
the  integrity  of  the  sync-lock 
installation.  The  actions  required  by  this 
AD  are  consistent  with  actions  that  have 
been  identified  by  an  industry-v.  iile  task 
force  as  necessary*  to  ensure  adequate 
safety  of  certain  thrust  reverser  s\  stems 
installed  on  transport  category 
airplanes.  Representatives  of  the 
Aerospace  Industries  Association  (AlA) 
of  America.  Inc.,  and  the  F.AA  conipris«' 
that  task  force.  Representatives  from 
other  organizations,  such  as  ATA.  havt- 
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participated  in  various  discussions  and 
worik  activities  resulting  from  the 
recommendations  of  the  task  force. 

The  FAA  acknowledges  that  the 
operational  tests  specified  in  this  AD 
and  CMR  items  are  similar  in  terms  of 
scheduled  maintenance  and 
recordkeeping.  This  AD  addresses  an 
unsafe  condition  and  requires 
installation  of  the  sync-lock  to  correct 
that  unsafe  condition.  The  FAA  has 
determined  that  the  requirement  for 
operational  tests  is  necessary  to  ensure 
the  effectiveness  of  that  installation  in 
addressing  the  unsafe  condition.  This 
determination  is  based  on  the  fact  that 
the  sync-lock  is  a  new  design  whose 
reliability  has  not  been  adequately 
proven  through  service  experience.  In 
addition,  service  experience  to  date  has 
demonstrated  that  failures  can  occur 
within  the  sync-lock  that  may  not  be 
evident  during  normal  operation  of  the 
thrust  reverser  system  and  may  not 
result  in  activation  of  the  sync-lock 
"unlock"  indicator.  The  ATA's 
suggested  alternative  to  accomplishment 
of  the  operational  tests  would  permit 
each  operator  to  determine  whether  and 
how  often  these  tests  should  be 
conducted.  In  light  of  the  severity  oflhe 
unsafe  condition,  however,  the  FAA  has 
determined  that  allowing  this  degree  of 
operator  discretion  is  not  appropriate  at 
this  time.  Therefore,  this  AD  is 
necessary  to  ensure  that  operators 
'accomplish  tests  of  the  integrity  of  the 
sync-lock  installation  in  a  common 
manner  and  at  common  intervals. 

Two  conunenters  question  why  the 
proposed  operational  tests  would  be 
required  at  more  frequent  intervals 
following  installation  of  an  additional 
safety  feature  than  prior  to  its 
installation.  One  of  these  commenters 
suggests  that  Boeing  should  prove  the 
reUability  of  the  system  prior  to  its 
operation,  and  that  the  operational  tests 
should  be  required  at  intervals  not  to 
exceed  3,000  hours  time-in-service. 

Several  commenters  also  suggest  that 
the  installation  of  an  additional  safety 
feature,  in  addition  to  the  fact  that  no 
failures  of  the  system  have  occurred, 
should  allow  tests  at  "C"  check 
intervals.  Another  commenter  states  that 
accomplishment  of  the  tests  at  "2B" 
check  intervals  (or  1.100  hours  time-in- 
service]  would  be  more  appropriate. 
One  of  these  commenters  states  that  a 
trial  test  period  of  the  installation  by 
several  airlines  would  be  in  order. 

The  FAA  has  reconsidered  the 
compliance  time  specified  in  paragraph 
(d)  of  the  proposal  [identified  in 
paragraph  (e)  of  the  final  rule]  for 
accompbshment  of  an  initial 
operational  test,  as  well  as  the  interval 
specified  for  accomplishment  of 


repetitive  opterational  tests.  In  light  of 
thei safety  implications  of  the  unsafe 
condition  addressed  and  the  practical 
asp  ects  of  accomplishing  orderly 
op<  rational  tests  of  the  fleet  during 
reg  ilarly  scheduled  maintenance  where 
spe  cial  equipment  and  trained 
n}a  ntenance  personnel  will  be  readily 
ava  liable,  the  FAA  finds  that  the 
cor  ipliance  times  specified  in  paragraph 
(e)  3f  the  AD  may  be  extended  without 
cor  ipromising  safety.  The  FAA  has 
del  irmined  that  an  interval  of  4.000 
hoi  js  time-in-service  corresponds  more 
clo  ;ely  to  the  interval  at  which  most  of 
the  affected  operators  conduct  regularly 
sch  eduled  "C"  checks.  Therefore, 
pal  jgraph  (e)  of  the  final  rule  has  been 
rev  sed  to  require  accomplishment  of 
the  initial  test  within  4,000  hours  time- 
in-i  ervice  and  accomplishment  of 
rep  Btitive  tests  at  intervals  not  to  exceed 
4,0  )0  hours  time-in-service. 

( ine  commenter  requests  that  the  FAA 
rev  lew  the  requirement  for  periodic 
op(  rational  tests  specified  in  paragraph 
(d)  of  the  proposal  because  these  tests 
on  y  address  a  sync-lock  failing  in  the 
un  ocked  state.  The  commenter  states 
tha :  the  sync-lock  will  be  totally 
trai  tsparent  to  the  flight  crew.  Therefore, 
if  a  sync-lock  fails  in  the  "locked"  state, 
the  only  indication  the  flight  crew  will 
rec  Jive  is  that  when  reverse  thrust  is 
ap  ilied.  the  reverser  handles  will  be 
st(x>ped~by  the  interlock  system  and  not 
allowed  to  move  into  reverse  thrust. 

Jhe  FAA  considers  that  the 
operational  tests  required  by  paragraph 
(d)[of  this  AD  are  adequate  to  address 
boti  the  unlocked  state  and  the  locked 
sta  e.  The  design  of  the  sync-lock  is  fail- 
saf !  in  the  locked  state;  its  failure  in  that 
sta  e  during  flight  would  not  result  in 
deployment  of  a  thrust  reverser.  In 
adiition.  failure  of  a  sync-lock  in  the 
loc  (ed  state  during  landing  of  the 
air  )lane  does  not  present  an  unsafe 
coi  dition.  The  airplane  can  be  stopped 
wi  bin  the  distance  specified  in  the 
Ai  plane  Flight  Manual  (AFM)  writhout 
th«  use  of  thrust  reversers.  The  stopping 
di!  tancc  specified  in  the  AFM  does  not 
tall  e  credit  for  the  additional  stopping 
ca  labilities  of  the  thrust  reverser. 

'  'hree  commenters  request  revisions 
to  he  compliance  times  specified  in 
pa  agraph  (a)  of  the  proposal  for 
ac(  omplishment  of  initial  and  repetitive 
ad  ustments  and  tests  of  the  thrust 
Te\  erser  system.  One  of  these 
CO  nmenters  requests  that  the  proposed 
30  day  compliance  time  for  the  initial 
ad  ustments  and  tests  be  extended  to  60 
da  IS  to  accomplish  these  actions  on  all 
of  he  airplanes  in  its  fleet.  The 
CO  nmenter  believes  that  a  compliance 
tin  le  of  60  days  is  more  appropriate  in 


light  of  the  fact  that  no  major  thrust 
reverser  anomalies  have  been  found. 

Two  of  these  commenters  request  that 
the  proposed  compliance  time  for 
accomplishment  of  the  repetitive 
adjustments  and  tests  specified  in 
paragraph  (a)  of  the  proposal  be  revised 
to  "3.000  hoiu-s  time-in-service,  or  at 
each  'C  check,  whichever  occurs  later." 
One  of  the  commenters  believes  that  the 
compliance  interval  specified  in  the 
proposal  is  overly  restrictive,  and  that 
the  suggested  revision  would  allow  for 
accomplishment  of  testing  and  repairs  at 
a  time  that  coincides  with  regularly 
scheduled  maintenance. 

The  FAA  concurs  with  these 
commenters'  requests  to  revise  the 
compliance  times  for  the  initial  and 
repetitive  adjustments  and  tests 
required  by  paragraph  (a]  of  the  Hnal 
rule.  The  FAA's  intent  was  that  these 
adjustments  and  tests  be  conducted 
during  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet,  when  the  airplanes  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  In 
light  of  this  consideration,  the  FAA  has 
determined  that  an  extension  of  the 
compliance  time  for  the  initial 
adjustments  and  tests  to  60  days,  and  an 
extension  of  the  repetitive  interval  to 
4.000  hours  time-in-service,  will  not 
affect  safety  adversely.  Paragraph  (a)  of 
the  final  rule  has  been  revised 
accordingly. 

Several  commenters  question  the 
references  to  certain  pages  of  the  Boeing 
737  Maintenance  Manual  cited  in 
paragraphs  (a]  and  (d)  of  the  proposal. 
ATA  requests  that  a  statement  be  added 
to  those  paragraphs  to  allow  operators  to 
use  later  versions  of  the  Maintenance 
Manual,  provided  that  no  substantive 
change  is  included  in  those  later 
versions.  One  commenter  points  out 
that  since  certain  Maintenance  Manual 
pages  referenced  in  the  proposal  have 
already  been  revised,  operators  must 
seek  approval  from  the  FAA  for  an 
alternative  method  of  compliance  in 
order  to  deviate  from  the  Maintenance 
Manual  pages  cited  in  the  AD.  One 
commenter  mentions  that  the 
Maintenance  Manual  page  numbers 
cited  in  paragraph  (d)  of  the  proposal  do 
not  exist.  Two  commenters  state  that  the 
specific  Maintenance  Manual  pages 
referenced  in  the  proposal  include  a 
number  of  tests  that  are  redundant  and 
unnecessary.  One  commenter  states  that 
the  tests  specified  in  paragraph  (a)  are 
normally  performed  after  component 
replacement  or  after  a  system  error  has 
occurred.  The  commenter  indicates  that 
performing  the  "Normal  Operation 
Test"  and  the  "Auto-Restow  Test."  in 


addition  to  using  the  thrust  reverser 
during  normal  flight  operations,  will 
satisfy  all  testing  requirements  for  the 
thrust  reverser. 

Boeing  requests  specifically  that  the 
proposal  be  revised  to  include  copies  of 
the  procedures  for  the  required  tests  so 
that  reference  to  the  Maintenance 
Manual  is  not  necessary.  Boeing 
explains  that  the  Maintenance  Manuals 
are  customized  for  each  operator  to 
reflect  all  of  the  equipment  in  that 
operator's  fleet.  Therefore,  the  number 
of  pages  for  any  given  procedure  is 
variable,  depending  on  the  number  of 
different  equipment  configurations 
documented  in  an  operator's 
Maintenance  Manual.  Boeing  also 
indicates  that  Maintenance  Manual 
procedures  are  revised  periodically  for 
non-technical  reasons.  Boeing  adds  that 
changes  to  the  structure  of  the 
procedures  are  necessary  to 
accommodate  an  upgrade  of  the 
publishing  system  that  is  currently 
under  way,  which,  in  addition  to 
repaginatlon,  will  necessitate  the 
issuance  of  revised  Maintenance 
Manual  pages. 

Boeing  states  that  the  effect  of 
specifying  Maintenance  Manual  page 
numbers  and  revision  dates  in  the  AD 
IS  that  operators  may  be  unable  to  use 
the  procedure  contained  in  the 
Maintenance  Manual  to  perform  certain 
tests  required  by  the  AD.  Each  operator 
would  be  required  to  maintain  an 
obsolete  version  of  the  procedure,  or  to 
request  FAA  approval  of  an  alternative 
method  of  compliance  with  the  AD  that 
would  allow  the  use  of  the  current 
version  of  the  Maintenance  Manual. 

The  FAA  concurs  partially.  In  light  of 
the  information  submitted  by  the 
commenters,  the  FAA  finds  that  specific 
reference  to  page  numbers  and  dates  of 
the  Boeing  737  Maintenance  Manual 
should  not  be  specified  in  paragraph  (a] 
of  the  final  rule.  However,  for  that 
paragraph,  the  FAA  does  not  agree  that 
copies  of  the  specific  procedures  should 
be  included  in  the  final  rule.  Therefore, 
paragraph  (a)  of  the  final  rule  has  been 
revised  to  cite  only  the  appropriate 
section  specified  in  the  Maintenance 
Manual  for  accomplishment  of  the  tests 
required  by  that  paragraph.  The 
procedures  specified  in  that  section  of. 
the  Maintenance  Manual  contain  the 
appropriate  tests  recommended  by  the 
manufacturer  for  verification  of  the 
proper  operation  of  the  thrust  reverser 
system.  However,  the  FAA  would 
consider  requests  from  individual 
operators  for  approval  of  use  of 
alternative  test  procedures,  in 
accordance  with  the  provisions  of 
paragraph  (f)  of  this  AD. 


Subsequent  to  the  issuance  of  the 
proposal  and  the  receipt  of  Boeing's 
comments  to  the  proposal.  Boeing  has 
submitted  to  the  FAA  separate 
procedures  for  accomplishment  of  the 
operational  tests  of  the  sync-lock 
integrity  following  its  installation.  The 
F.AA  has  included  these  procedures  in 
paragraph  (d)  of  the  final  rule;  therefore. 
the  Maintenance  Manual  references 
specified  in  paragraph  (d)  of  the 
proposal  have  been  removed  from  the 
final  rule. 

One  commenter  requests  that  the 
compUance  times  be  expressed  in  terms 
of  cycles,  instead  of  operating  hours, 
since  degradation  of  the  thrust  reverser 
system  is  related  to  cycles.  The  FAA 
does  not  concur.  The  FAA  finds  that  the 
simplest  expression  of  compliance  times 
for  purposes  of  this  AD  is  in  terms  of  a 
specific  number  of  hours  of  operation  at 
which  compliance  is  required  for 
affected  airplanes.  The  FAA  based  this 
determination  on  the  fact  that  the 
maintenance  program  for  these 
airplanes  is  based  on  operating  hours, 
the  Maintenance  Manual  specifies 
compliance  in  terms  of  operating  hours, 
and  the  maintenance  program  is  based 
on  operating  hours.  Further, 
recommended  comphance  intervals 
reflected  in  a  safety  assessment 
completed  for  the  affected  airplane/ 
engine  combination  were  expressed  in 
terms  of  hours  time-in-service. 

Two  commenters  request  that  the 
proposed  5-year  compliance  time  for 
accomplishing  the  sync-iock  installation 
be  revised  to  6  years  to  allow  airplanes 
to  be  modified  during  scheduled  heavy 
maintenance  visits.  The  FAA  does  not 
concur  with  the  commenters'  requests  to 
extend  the  compliance  time.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
the  safety  implications,  parts 
availability,  and  normal  maintenance 
schedules  for  timely  accomplishment  of 
the  modification.  In  consideration  of 
these  items,  as  well  as  input  from  the 
manufacturer  with  regard  to  parts 
availability,  and  industry 
representatives  with  regard  to 
incorporation  schedules,  the  FAA  has 
determined  that  5  years  represents  the 
maximum  interval  of  time  allowable 
wherein  the  modification  can 
reasonably  be  accomplished  and  an 
acceptable  level  of  safety  can  be 
maintained. 

ATA.  on  behalf  of  one  of  its  members, 
requests  that  paragraphs  (a]  and  (d)  of 
the  proposal  be  revised  to  provide  an 
option  for  operators  to  lock  out  a  thrust 
reverser  that  fails  the  tests  required  by 
those  paragraphs  in  order  to  avoid 
unnecessary  flight  delays  and 
cancellations.  The  commenter  states 


that  the  Boeing  737  Master  Minimum 
Equipment  List  (MMEL)  presently 
grants  this  relief,  provided  that  the 
thrust  reverser  in  question  is  properly 
locked  out. 

The  FAA  concurs  partially.  The  FAA 
agrees  that  an  option  for  dispatch  relief 
should  be  allowed  in  accordance  with 
the  existing  provisions  and  Hmitations 
specified  in  the  MMEL.  Paragraph  (a)  of 
the  final  rule  has  been  revised 
accordingly.  However,  for  airplanes  on 
which  a  sync-lock  is  installed,  the  FAA. 
in  conjunction  with  the  Model  757/767 
Thrust  Reverser  Working  Group,  finds 
that  a  thrust  reverser  may  be  locked  out. 
but  the  sync-lock  must  be  operational  at 
all  times  in  order  to  ensure  safe  flight. 
Paragraph  (d)  of  the  final  rule  has  bc?en 
revised  accordingly. 

The  FAA  also  has  revised  paragraph 
(a)  of  the  final  rule  to  specify  that  only 
airplanes  on  which  the  sync-lock 
installation,  the  sync-lock  wiring 
modification,  or  Production  Revision 
Record  (PRR)  35105  has  not  been 
accomplished  are  subject  to  the 
requirements  of  that  paragraph. 

Two  commenters  suggest  that  the 
work  hour  estimates  for 
accomplishment  of  the  adjustments  and 
tests  (specified  in  paragraph  (a)  of  the 
proposal]  and  operational  tests 
[specified  in  paragraph  (d)  of  the 
proposal]  be  increased.  One  commenter 
states  that  an  estimate  of  2  work  hours 
is  more  realistic  for  accomplishment  of 
the  adjustments  and  tests.  The  second 
commenter  states  that  the  operational 
tests  would  actually  take  approximately 
2.5  work  hours.  The  FAA  does  not 
concur.  The  information  provided  by 
the  manufacturer  to  the  FAA  indicates 
that  the  adjustments/tests  and  the 
operational  tests  each  take 
approximately  one  hour  to  accomplish. 
The  FAA  established  its  work  hour 
estimate  based  on  that  information. 

ATA  requests  that  the  FAA  coordinate 
with  Boeing  a  revision  to  the  service 
bulletin  to  incorporate  a  change  for 
routing  certain  wiring.  since«ne  ATA 
member  had  to  deviate  from  the  service 
bulletin  instructions  to  route  certain 
wire  bundles.  The  commenter  does  not 
specify  the  service  bulletin  it 
recommends  be  revised. 

The  FAA  has  coordinated  with  Boeing 
all  requests  from  operators  concerning 
wire  bundle  routing,  and  has  ensured 
that  any  necessary  changes  to  service 
bulletin  instructions  have  been 
incorporated  in  subsequent  revisions  to 
the  service  bulletins  cited  in  this  final 
rule.  A  summary  of  service  bulletin 
revisions  reviewed  and  approved  by  the 
FAA  since  the  issuance  of  the  proposed 
rule  follows: 
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1.  Boeing  Service  Bulletin  737-78- 
1053.  Revision  2,  dated  February  17, 
1994,  and  Revision  3,  dated  June  30, 
1994:  Revision  2  of  the  service  bulletin 
adds  notes  explaining  that  certain  wire 
bundles  were  installMi  in  production  on 
some  of  the  affected  airplanes,  that 
installation  of  these  wire  bundles  is  not 
necessary  for  those  airplanes,  and  that 
wire  bundle  W084  is  necessary  on  only 
some  of  the  affected  airplanes.  Certain 
revised  drawings  also  are  included  in 
Revision  2,  one  subkit  number  is 
corrected,  a  list  of  fasteners  is  added, 
and  procedures  for  installation  of 
splices  is  added. . 

Revision  3  of  the  service  bulletin 
provides  procedures  for  replacement  of 
different  aluminum  foil  markers  on  a 
particular  circuit  breaker  panel  on  some 
airplanes. 

Paragraph  (b)  of  the  final  rule  has 
been  revised  to  reflect  Revisions  2  and 
3  of  this  service  bulletin  as  additional 
sources  of  service  information. 

2.  Boeing  Ser\ice  Bulletin  737-78- 
1058,  Revision  1,  dated  February  17, 
1994,  and  Revision  2,  dated  July  7, 
1994:  Revision  1  of  the  service  bulletin 
includes  a  list  of  fasteners  and  provides 
procedures  for  removal  of  two  panels  for 
access  to  the  J20  box  assembly  and 
related  wiring.  That  revision  also 
provides  improved  procedures  for 

.  removal  of  the  thrust  reverser  manual 
drive  units  and  installation  of  the  sync- 
locks. 

Revision  2  of  the  service  bulletin 
revises  certain  test  procedures  for  the 
thrust  reverser  system. 

Paragraph  (c)  of  the  final  rule  has 
been  revised  to  reflect  Revisions  1  and 
2  of  this  service  bulletin  as  additional 
sources  of  service  information. 

The  FAA  has  revised  the  appHcability 
of  the  final  rule  to  clarify  its  intent  that 
the  AD  applies  to  Model  737-300.  -400. 
and  -500  series  airplanes  equipped  with 
CFM  International  CFM56-3  series 
engines.  The.ap'plicability  of  the 
proposed  rule  stated  incorrectly  that 
Model  737-300.  -400.  and  -500  series 
airplane*  equipped  with  General 
Electric  CFM56  series  engines  were 
affected  by  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

It  should  be  noted  that  no  evidence 
currently  exists  that  in-flight 
deployment  of  a  thrust  reverser  was 
responsible  for  the  accident  involving  a 
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Bo  eing  Model  737-300  series  airplane 
thi  t  occiured  on  September  8, 1994. 

'  "here  are  approximately  1.079  Model 
73 '  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  531  airplanes  of  U.S. 
re^stry  will  be  required  to  accomplish 
acHustments  and  tests  of  the  thrust 
reverser  system,  installation  of  the  sync- 
lo«k.  and  operational  tests  of  the  sync- 
lo^  installation.  The  FAA  estimates 
thit  it  will  take  approximately  1  work 
hoLr  per  airplane  to  accomplish  the 
required  adjustments  and  tests.  198 
work  hours  to  accomplish  the  required 
ini  tallation.  and  1  work  hour  to 
ao  :omplish  the  required  operational 
tej  ts.  The  average  labor  rate  is  $55  per 
w«  rk  hour.  Based  on  these  figures,  the 
tol  al  cost  impact  of  the  AD  on  U.S. 
op  erators  of  airplanes  on  which  the 
sy  ic-lock  feature  was  not  installed 
di:  ring  production  or  as  a  modification 
is  estimated  to  be  $5,841,000,  or  $11,000 
pe  •  airplane. 

'he  FAA  estimates  that  8  airplanes  of 
U.  >.  registry  will  be  required  to 
ac  :omplish  adjustments  and  tests  of  the 
thrust  reverser,  modification  of  the 
sy  ic-lock  wiring,  and  operational  tests 
of  the  sync-lock  installation.  The  FAA 
es  imates  that  it  will  take  approximately 
1   krork  hour  to  accomplish  the  required 
ac  ustments  and  tests,  70  work  houi?  to 
ac  :omplish  the  required  wiring 
m  Kiification,  and  1  work  hour  to 
ac  :omplish  the  required  operational 
tei  ts.  The  average  labor  rate  is  $55  per 
wi  irk  hour.  Based  on  these  figures,  the 
to  al  cosl  impact  of  the  AD  on  U.S. 
Of  erators  of  airplanes  on  which  the 
sy  ic-lock  feature  was  installed  during 
pi  eduction  or  as  a  modification  is 
es  imated  to  be  $31,680,  or  $3,960  per 
ai  plane. 

iased  on  these  figures,  the  total  cost 
in  pact  of  the  AD  on  U.S.  operators  is 
es  imated  to  be  $5,872,680. 

The  total  cost  impact  figure  discussed 
a)  ove  is  based  on  assumptions  that  no 
ogerator  has  yet  accomplished  any  of 
th  i  requirements  of  this  AD  action,  and 
til  Jt  no  operator  would  accomplish 
til  3se  actions  in  the  future  if  this  AD 
w  jre  not  adopted. 

The  FAA  recognizes  the  large  number 
o  work  hours  required  to  accomplish 
th  e  modification.  The  5-year  compliance 
ti  ne  specified  in  paragraphs  (b)  and  (c) 
0  this  AD  should  allow  the  sync-lock 
ir  stallation  and  wiring  modification  to 
b(  accomplished  coincidentally  with 
S{  heduled  major  airplane  inspection 
ai  d  maintenance  activities,  thereby 
n  inimizing  the  costs  associated  with 
s  ecial  airplane  scheduling. 

The  regulations  adopted  nerein  will 
ni  )t  have  substantial  direct  effects  on  the 
S  ates,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I    - 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Pr(x:edures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-21-05  Boeing:  Amendment  39-9047. 
Docket  93-NM-122-AD. 

Applicability:  Model  737-300,  -400.  and 
-500  series  airplanes  equipped  with  CFM 
International  CFM56-3  series  engines, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deployment  of  a  thrust  reverser 
in  flight  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  For  airplanes  on  which  the  sync-lock 
installation  [specified  in  paragrapji  (b)  of  this 
AD),  sync-lock  wiring  modification  Ispecified 
in  paragraph  (c)  of  this  AD),  or  Production 
Revision  Record  (PRR)  35105  has  not  been 
accomplished:  Within  60  days  after  the 


en^ective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  4,000  hours  time-in- 
service,  perform  adjustments  and  tests  of  the 
thrust  reverser  system  that  are  specified  in 
Section  78-31-00  of  the  Boeing  737 
Maintenance  Manual  to  verify  proper 
operation  of  the  thrust  reverser  system,  in 
accordance  with  that  section  of  the 
maintenance  manual.  If  any  discrepancy  is 
found,  prior  to  further  flight,  accomplish 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Repair  any  discrefjoncy  found,  in 
accordance  with  procedures  described  in  the 
Boeing  737  Maintenance  Manual.  Or 

(2)  Deactivate  the  associated  thrust  reverser 
in  accordance  with  the  existing  provisions 
and  limitations  specified  in  the  Master 
Minimum  Equipment  List  (MMEL). 

(b)  For  airplanes  on  which  the  sync-lock 
feature  was  not  installed  during  production 
or  as  a  modification  in  accordance  with 
Boeing  Service  Bulletin  737-78-1053,  dated 
December  17, 1992:  Within  5  years  after  the 
effective  date  of  this  AD,  install  an  additional 
thrust  reverser  system  locking  feature  (sync- 
lock  installation)  in  accordance  with  Boeing 
Service  Bulletin  737-78-1053,  Revision  1, 
dated  July  1. 1993;  Revision  2.  dated 
February  17, 1994:  or  Revision  3.  dated  June 
30, 1994.  InsUUaUon  of  the  additional 
locking  feature  constitutes  terminating  action 
for  the  tests  required  by  paragraph  (a)  of  this 
AD. 

(c)  For  airplanes  listed  in  Boeing  Service 
Bulletin  737-78-1058.  dated  July  1, 1993: 
Within  5  years  after  the  effective  date  of  this 
AD,  modify  the  sync-lock  wiring  in 
accordance  with  Boeing  Service  Bulletin 
737-78-1058,  dated  July  1, 1993;  Revision  1. 
dated  February  17, 1994;  or  Revision  2.  dated 
July  7, 1994.  Modification  of  the  sync-lock 
wiring  constitutes  terminating  action  for  the 
tests  required  by  paragraph  (a)  of  this  AD. 

(d)  At  the  times  specified  in  paragraph  (e) 
of  this  AD,  accomplish  the  'Thrust  Reverser 
Sync-lock  Integrity  Test"  specified  below  to 
verify  that  the  sync-locks  are  not  failing  in 
the  unlocked  state.  If  any  discrepancy  is 
found,  prior  to  further  flight,  accomplish 

,  paragraph  (d)(1)  or  (d)(2)  of  this  AD. 

(1)  Repair  any  discrepancy  found,  in 
accordance  with  procedures  specified  in  the 
Boeing  737  Maintenance  Manual.  Or 

(2)  Deactivate  the  associated  thrust  reverser 
in  accordance  with  the  existing  provisions 
and  limitations  specified  in  the  MMEL  The 
sync-locks  installed  on  the  deactivated  thrust 
reverser  must  remain  operational. 

"Thrust  Reverser  Sync-lock  Integrity  Test 

1.  General 

A.  Use  this  procedure  to  test  the  integrity 
of  the  thrust  reverser  sync-locks.  The 
procedure  must  be  performed  on  each 

engine. 

2.  Thrust  Reverser  Sync-Lock  Test 

A.  Prepare  for  the  Thrust  Reverser  Sync- 
Lock  test. 

(1)  Do  the  steps  that  follow  to  supply 
power  to  the  thrust  reverser  system: 

(a)  Make  sure  the  thrust  levers  are  in  the 
idle  position. 

(b)  Make  sure  the  thrust  reversers  are 
retracted  and  locked. 

(c)  Make  sure  these  circuit  breakers  on  the 
P6  circuit  breaker  panel  are  closed: 


(1)  Engine  1  thrust  reverser  cont  sys 

(2)  Engine  2  thrust  re\erser  cont  sys 

(3)  Engine  2  thrusr  reverser  cont  sys-alt 

(4)  Engine  1  tlinist  reverser  ind  sys 

(5)  Engine  2  tlmist  reverser  ind  sys 

(6)  Engine  1  Sync-lock 

(7)  Engine  2  Sync-lock 

(8)  Engine  2  Sync-lock-ALTN 

(9)  landing  gear  air/gnd  relay  and  lights 

(10)  Radio  ALTM-2 

(d)  Make  sure  this  circuit  breaker  on  the 
Pl8  circuit  breaker  panel  is  closed: 

(1)  Radio  ALTM-1 

(e)  Supply  electrical  power. 

(f)  Remove  pressure  from  the  A  (for  the  left 
engine)  or  B  (for  the  right  engine)  hydraulic 
system. 

B.  Do  the  thrust  reverser  sync-lock  test. 

(1)  Move  and  hold  the  manual  unlock  lever 
on  the  upper  actuator  on  both  thrust  reverser 
sleeves  to  the  unlock  position. 

(2)  Make  sure  the  thrust  reverser  sleeves 
did  not  move  afL 

(3)  Move  the  left  (right)  reverse  thrust  lever 
up  and  rearward  to  the  reverse  thrust 
position. 

(4)  Make  sure  both  thrust  reverser  sleeves 
move  aft  (approximately  0.15  to  0.25  Inch). 

(5)  Release  the  manual  unlock  lever  on  the 
upper  actuators. 

Warning:  Make  sure  all  persons  and 
equipment  are  clear  of  the  area  around  the 
thrust  reverser.  When  you  apply  hydraulic 
pressure,  the  thrust  reverser  will  extend  and 
can  cause  injuries  to  ptersons  or  damage  to 
equipment. 

(6)  Pressurize  the  A  (B)  hydraulic  system. 

(7)  Make  sure  the  thrust  reverser  extends. 

(8)  Move  the  left  (right)  reverse  thrust  lever 
to  the  forward  and  down  position  to  retract 
the  thrust  reverser. 

C.  Put  the  airplane  back  to  its  usual 
condition. 

(1)  Remove  hydraulic  pressure. 

(2)  Remove  electrical  povter. 

D.  Repeat  the  thrust  reverser  sync-lock  test 
on  the  other  engine." 

(e)  Accomplish  the  test  required  by 
paragraph  (d)  of  this  AD  at  the  times 
specified  in  paragraph  (e)(1)  or  (e)(2)  of  this 
AD,  as  applicable. 

(1 )  For  airplanes  that  are  subject  to  the 
requirements  of  paragraphs  (b)  and  (c)  of  this 
AD:  Within  4.000  hours  time-in-service  after 
atcomplishmg  the  modification  required  by 
paragraph  (b)  or  (c)  of  this  AD,  as  applicable, 
or  within  4,000  hours  time-in-seri'ice  after 
the  effective  date  of  this  AD,  whichever 
occurs  later;  and  thereafter  at  intervals  not  to 
exceed  4,000  hours  time-in-servlce. 

(2)  For  all  other  airplanes:  Within  4,000 
total  hours  time-in-service,  or  within  4,000 
hours  time-in-service  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  4.000 
hours  time-in-service, 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  t>e 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Seattle  ACO. 


Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  may  he  is.sued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  he  accomplished. 

(b)  The  installation  and  wiring 
modification  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  737-78-1053. 
Revision  1.  dated  July  1. 1993:  Boeing 
Service  Bulletin  737-78-1053.  Revision  2, 
dated  February  17, 1994;  Boeing  Service 
Bulletin  737-78-1053.  Revision  3,  dated  June 
30. 1994;  Boeing  Service  Bulletin  737-78- 
1058,  dated  July  1, 1993:  Boeing  Service 
Bulletin  737-78-1058,  Revision  1.  dated 
February  17. 1994:  or  Boeing  Service  Bulletin 
737-78-1058,  Revision  2,  dated  July  7. 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Rii^ster  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington  98124- 
2207.  C^opies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC 

(i)  This  amendment  becomes  effective  on 
November  25. 1994. 

Issued  in  Renton,  Washington,  on  Octolwr 
6. 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-25294  Filed  10-24-94;  8:45  am) 
BtliJNG  CODE  4»I0-1»-U 


14  CFR  Part  39 

[Docket  No.  94-CE-21-AD;  Amendment  39- 
9051;  AD  94-22-02] 

AinMorthlness  Directives;  Consolidated 
Aeronautics  Lake  Model  250  Airplanes 
Equipped  With  a  Bendix/King  KFC  150 
Automatic  Flight  Control  System 

AGEMCV:  Federal  Aviation 
Administration,  IXDT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  ConsoUdated  Aeronautics 
Lake  Model  250  airplanes  equipped 
with  a  BendixyKing  KFC  150  automatic 
flight  control  system.  This  action 
requires  pulling  the  "A/P"  and  "TRIM" 
circuit  breakers,  and  fabricating  and 
installing  a  placard  that  specifies  the 
use  of  manual  trim  only.  An  incident 
where  the  elevator  trim  spring  lever  of 
a  Lake  Model  250  airplane  foiled  to 
retiun  to  neutral  following  iG='C  150 
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automatic  flight  control  system  autotrim 
operation  prompted  this  action.  The 
resulting  mistrim  overpowered  the 
autopilot  and  caused  the  airplane  to 
deviate  from  its  flight  path.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  automatic  flight  control  system 
malfunctions  caused  by  failure  of  the 
elevator  autotrim  to  disengage,  which 
could  result  in  flight  path  deviations. 
DATES:  Effective  November  4, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  30,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  94-CE-21-AD, 
Room  1558.  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 

Information  that  relates  to  this  AD 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  94- 
CE-21-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  A.  Souter.  Aerospace  Engineer.. 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4134; 
facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  where  the  Bendix/ 
King  KFC  150  automatic  flight  control 
system  malfunctioned  because  the 
elevator  trim  spring  lever  on  a 
Consolidated  Aeronautics  Lake  Model 
250  airplane  failed  to  return  to  neutral 
following  KFC  150  automatic  flight 
control  system  autotrim  operation.  This 
resulted  in  the  airplane  deviatini;  from 
its  flight  path. 

This  KFC  150  automatic  flight  control 
system  incorporates  a  mechanical 
attachment  to  the  basic  airplane's  trim 
system;  the  basic  airplane  in  turn  has  a 
pilot-actuated  spring-loaded  lever  that 
controls  a  hydraulic  actuator.  During  the 
original  type  certification  efforts  of  the 
KFC  150  automatic  flight  control 
system,  a  modification  was  incorporated 
that  prevents  the  engage  solenoid  for  the 
elevator  autotrim  servo  from  remaining 
occasionally  engaged  because  of  an 
opposing  forced  created  by  the  spring. 
The  modification  provided  a  design 
where  the  spring  would  back-drive  the 
servo  motor,  relieve  the  spring  tension, 
and  allow  the  solenoid  to  disengage;  the 
solenoid  engages  once  autotrim  begins 
to  run,  and  disengages  when  autotrim 
stops  running. 

In  the  referenced  incident,  the  spring 
lever  of  the  airplane  failed  to  return  to 


neutral  and  the  pitch  trim  continued  to 
run  while  the  KFC  150  automatic  flight 
con  rol  system  was  on  autopilot  with 
aut(  trim  operation.  The  resulting 
misi  rim  overpowered  the  autopilot  and 
cauj  ed  the  airplane  to  deviate  from  the 
fligl  t  path.  The  pilot  recognized  the 
prol  lem,  disengaged  the  autopilot,  and 
tool  control  of  the  airplane.  Initial 
inv6  stigation  of  the  incident  reveals  that 
the  I  (levator  autotrim  servo  did  not 
dise  igage  because  of  the  loads  imposed 
by  t  ,e  basic  airplane's  spring  lever. 

W  lile  testing  and  additional 
inv(  stigation  continues  in  developing  a 
moc  ification  to  solve  this  problem,  the 
FA/  has  determined  that,  in  the 
inte  im,  this  Bendix/King  KFC  150 
autc  matic  flight  control  system  should 
not  )e  utilized  on  Consolidated 
Aeri  nautics  Lake  Model  250  airplanes. 

A  ter  examining  the  circiunstances 
and  reviewing  all  available  information 
rela  ed  to  the  incidents  described  above, 
the  '  AA  has  determined  that  AD  action 
shoi  Id  be  taken  in  order  to  prevent 
auto  matic  flight  control  system 
mal  unctions  caused  by  failure  of  the 
elev  »tor  autotrim  id  disengage,  which 
cou  d  result  in  flight  path  deviations. 

Si  ice  an  unsafe  condition  has  been 
ider  tified  that  is  likely  to  exist  or 
devt  lop  in  other  Consolidated 
Aer<  nautics  Lake  Model  250  airplanes 
of  ine  same  type  design  that  are 
equipped  with  a  Bendix/King  KFC  150 
auto  natic  flight  control  system,  this  AD 
requ  ires  pulling  the  "A/P"  and  "TRIM" 
circi  lit  breakers,  and  fabricating  and 
instj  lling  a  placard  that  specifies  the 
use  I  >f  manual  trim  only. 

Si  ice  a  situation  exists  that  requires 
the  ;  mmediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
herepn  are  impracticable,  and  that  good 
caus  a  exists  for  making  this  amendment 
effe(  live  in  less  than  30  days. 

Coir  ments  Invited 

A  though  this  action  is  in  the  form  of 
rule  that  involves  requirements 
ing  iinmediate  flight  safety  and, 
was  not  preceded  by  notice  and 
oppArtunify  to  comment,  comments  are 
invil  ed  on  this  rule.  Interested  persons 
i  ivited  to  comment  on  this  rule  by 
subi  litting  such  written  data,  views,  or 
argu  Tients  as  they  may  desire. 
Confnunications  should  identify  the 
Docket  number  and  be  submitted 
plicate  to  the  address  specified 
abo>  e.  All  communications  received  on 
b(  fore  the  closing  date  for  comments 
je  considered,  and  this  rule  may  be 
ame  ided  in  light  of  the  comments 
ved.  Factual  information  that 
supi  orts  the  commenter's  ideas  and 
sug{  sstions  is  extremely  helpful  in 
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evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stam{>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of-govemment.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3*-AIR  WORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

94-22-02  Consolidated  Aeronautics: 

Amendment  39-9051;  Docket  No.  94- 
CE-21-AD. 

Applicability:  Lake  Model  250  airplanes 
(all  serial  numbers),  certificated  in  any 
category,  that  are  equipped  with  a  Bendix/ 
King  KFC  150  automatic  flight  control 
system. 

Compliance:  Required  within  the  next  10 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  automattc  flight  control  system 
malfunctions  caused  by  failure  of  the  elevator 
autotrim  to  disengage,  which  could  result  in 
flight  path  deviations,  accomplish  the 
following: 

(a)  Pull  the  two  circuit  breakers,  one 
marked  "A/P"  and  the  other  marked  "TRIM", 
and  attach  a  collar  or  tie-wrap  to  them  to 
prevent  resetting. 

(b)  Fabricate  a  placard  with  the  words: 
"Use  manual  U-im  only.",  and  install  this 

placard  on  the  instrument  panel  within  the 
pilot's  clear  view. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Wichita  Aircraft  Certification  Office 
(ACO),  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita.  Kansas  67209. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(e)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

(0  This  amendment  (39-9051)  becomes 
effective  on  November  4, 1994. 

Issued  in  Kansas  City,  Missouri,  on 
October  18. 1994. 

John  R.  Colomy, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  94-26240  Filed  10-24-94;  8:45  am) 
BILLING  COM  4t1fr-13-U 


14  CFR  Part  39 

(Docket  No.  94-ANE-02;  Amendment  39- 
9034;  AD  94-20-06] 

Airworthiness  Directives;  General 
Electric  Company  CF6-80C2  Series 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
(GE)  CF6-80C2  series  turbofan  engines, 
that  requires  a  repetitive  oil  quantity 
check  after  engine  start-up  but  prior  to 
taxi,  and  installation  of  a  flame  arrestor 
plug  support  (FAPS)  in  the  aft  end  of 
the  center  vent  tube  as  a  terminating 
action  to  the  repetitive  oil  quantity 
checks.  This  amendment  is  prompted  by 
three  reports  of  uncontained  engine 
failure  due  to  separation  of  the  fan  mid 
shaft.  The  actions  specified  by  this  AD 
are  intended  to  prevent  an  uncontained 
engine  failure  and  inflight  engine 
shutdown  due  to  fuel  contamination  of 
the  oil  system. 

DATES:  Effective  December  27, 1994. 
The  incorporation  by  reference  of 
certain  puljlications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
27,  1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Aircraft  Engines, 
CF6  Distribution  Clerk.  Room  132,  111 
Merchant  Street,  Cincinnati,  OH  45246. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Roister.  800  North  Capitol  Street,  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Messemer.  Aerospace 
Engineer,  Engine  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park, 
Burlington.  MA  01803-5299;  telephone 
(617)  238-7132,  fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Company  (GE)  CF6-80C2  series 
turbofan  engines  was  published  in  the 
Federal  Register  on  May  2,  1994  (59  FR 
22565).  That  action  proposed  to  require 
a  repetitive  oil  quantity  check  after 
engine  start-up  but  prior  to  taxi,  and 
installation  of  a  flame  arrestor  plug 


support  (FAPS)  in  the  aft  end  of  the 
center  vent  tube  (CVT)  as  a  terminating 
action  to  the  repetitive  oil  quantity 
checks.  The  installation  would  be 
accomplished  in  accordance  with  GE 
CF6-80C2  Service  Bulletin  (SB)  No.  72- 
648,  Revision  1,  dated  January  11, 1993, 
and  GE  CF6-80C2  SB  No.  72^95. 
Revision  2.  dated  January  11, 1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
.  comments  received. 
.  One  commenter  supports  the  rule  as 
proposed. 

One  commenter  (the  engine 
manufacturer)  states  that  in  the 
Summary  and  Discussion  sections  the 
word  "and"  should  be  replaced  with 
"but"  to  read  "•  •   •  require  a  repetitive 
oil  quantity  check  after  engine  start  up*" 
but  prior  to  taxi."  The  commenter  adds 
that  the  word  "and"  may  cause  some 
confusion  and  lead  an  operator  to 
believe  there  may  be  two  checks.  The 
FAA  concurs  and  has  revised  this  final 
rule  accordingly. 

The  commenter  further  states  that  in 
the  Discussion  section  and  paragraphs 
(a)  and  (b)  of  the  compliance  section  the 
phrase""  •  *  if  the  oil  quantity 
indicates  5  gallons  (20  quarts)  or  more" 
should  be  changed  to"*  *  *  if  the  oil 
quantity  indicates  5.5  gallons  or  more 
on  Boeing  747-200/300  aircraft  or  22 
units  or  more  on  all  other  applications." 
The  commenter  notes  that  this  change 
would  avoid  unnecessary  maintenance 
action.  Operator  feedback  shows  that 
there  were  too  many  aircraft  making 
unnecessary  trips  back  to  the  gate.  The 
additional  margin  of  0.5  gallons  and  2 
units  was  established  because  there  was 
no  contamination  when  the  previous 
limit  of  5  gallons  (20  quarts)  was 
exceeded.  Both  quarts  and  liters  are 
used  by  different  operators,  and  in  this 
situation  the  difference  between  quarts- 
and  liters  is  negligible.  The  FAA 
conciu-s  and  has  revised  this  final  rule 
accordingly. 

The  commenter  further  states  that  in 
paragraph  (d)  of  the  compliance  section 
the  clause  "•  •  •  replace  the  fan  mid 
shaft  assembly,  the  mid  fan  duct 
assembly"  should  be  changed  to"*  '  * 
replace  the  small  diameter  mid  fan  duct 
assembly  (CVT)."  The  commenter  notes 
that  GE  CF6-80C2  SB  No.  72-095, 
Revision  2.  dated  January  11. 1993. 
introduces  into  production  a  new  fan 
mid  shaft  assembly,  mid  fan  duct 
assembly  (CVT).  No.  6  bearing  plug, 
preformed  packing,  and  new  retaining 
ring.  That  SB  also  provides 
accomplishment  instructions  to  remove 
the  small  diameter  CVT  and  replace  it 
with  a  larger  diameter  CVT  that  will 


accommodate  the  flame  arrestor.  The  SB 
does  not  require  replacement  of  the  fan 
mid  shaft.  The  FAA  concurs  and  has 
revised  this  final  rule  accordingly. 

The  conunenter  further  states  that  14 
center  vent  tube  extension  hardware  kits 
have  been  provided  to  the  fleet. 
Installation  of  the  CVT  extension  in 
accordance  with  GE  CF6-aOC2  Service 
Evaluation  Bulletin  (SEB)  No.  72-628, 
dated  July  15. 1993,  should  be  an 
acceptable  means  of  compliance  for  this 
AD.  The  FAA  concurs  and  has  revised 
this  final  rule  accordingly  by  adding  a 
new  paragraph  (f). 

One  commenter  states  that  the  oil 
quantity  to  initiate  inspection  action 
should  be  22  quarts  instead  of  20.  The 
commenter  notes  that  operating 
experience  on  Boeing  aircraft  led  to  a 
revision  in  the  Boeing  Operations 
BtiUetin  to  use  the  22  quart  figure.  The 
FAA  concurs  in  part.  This  final  rule  has 
been  revised  to  refer  to  22  units  rather 
than  quarts,  as  described  in  a  previous 
response. 

The  economic  analysis  in  the 
proposed  rule  included  all  1,570 
engines  in  the  fleet.  The  manufactiirer 
has  advised  the  FAA  that  this  number 
is  overly  conservative  and  that  there  are 
only  approximately  300  engines 
installed  on  aircraft  of  U.S.  registry.  Out 
of  the  300  engines,  an  estimated  96% 
have  accomplished  the  requirements  of 
this  AD.  The  economic  analysis  of  this 
final  rule  has  been  revised  accordingly. 

After  careful  review  of  the  availaole 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  300  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  8  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  will  cost 
approximately  $2,316  per  engine.  Out  of 
the  300  engines,  the  manufacturer  has 
advised  the  FAA  that  96%  of  the  fleet 
have  accomplished  the  requirements  of 
this  AD.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $33,072. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  \he  distribution  of  power  and 

res  Donsibilities  among  the  various 

lev  3ls  of  government.  Therefore,  in 

ac(  ordance  with  Executive  Order  12612, 

it  i ;  determined  that  this  final  ruYe  does 

no'  have  sufficient  federalism 

im  )lications  to  warrant  the  preparation 

of  i  1  Federalism  Assessment. 

I  or  the  reasons  discussed  above,  I 
cei  tify  that  this  action  (1)  is  not  a 
"si  jnificant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a  ' 
"significant  rule"  under  DOT 
Re  ;ulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
wi  1  not  have  a  significant  economic 
im  )act,  positive  or  negative,  on  a 
su  stantial  number  of  small  entities 
uji  ier  the  criteria  of  the  Regulatory 
Floxibility  Act.  A  final  evaluation  has 
bef  n  prepared  for  this  action  and  it  is 
coatained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
"~"':et  at  the  location  provided  under 
th^  caption  ADDRESSES. 

Lidi  of  Subjects  in  14  CFR  Part  39 

ir  Transportation.  Aircraft,  Aviation 
sal^y.  Incorporation  by  referAce, 

Safety. 

Aaoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pj,39,»,on„w,: 

PART  39— AIRWORTHINESS 
01  lECnVES 

.  The  authority  citation  for  part  39 
coi  itinues  to  read  as  follows: 

i  utbority:  49  U.S.C  App.  1354(a).  1421 
am  1423;  49  U.S.C  106(g):  and  14  CFR 
11.  )9. 

S3M3    [Amended] 

:  l.  Section  39.13  is  amended  by 
ad  ling  the  following  new  airworthiness 
dii  active: 

94  20-06  General  Electric  Company: 

Amendment  39-9034.  Docket  ai-A.VE- 
02.  ^ 

,  Applicability:  General  Electric  Company 
(Gl '.]  CF&-80C2  series  tiirbofan  engines 
in!  tailed  on,  but  not  limited  to.  Airbus  A300 
an  1  A310  series,  Boeing  747  and  767  series, 
an  I  McDonnell  Douglas  MD-11  series 
ail  :raft. 

I  Compliance:  Required  as  indicated,  unless 
an  omplished  previously. 

'o  prevent  an  uncontained  engine  failure 
an  1  inflight  engine  shutdown  due  to  fuel 
CO]  itamination  of  the  oil  system,  accomplish 
th(  following: 


(a)  Before  each  flight,  perfoim  an  oil 
quantity  inspection  for  fuel  contamination  at 
least  30  seconds  after  the  engine  reaches 
stabilized  idle  but  prior  to  taxi.  If  the  oil 
quantity  indicates  5.5  gallons  or  more  on 
Boeing  747-200/300  aircraft  or  22  units  or 
more  on  all  other  applications,  maintenance 
investigation  is  required  prior  to  takeoff. 

(b)  If  the  oil  quantity  indicates  5.5  gallons 
or  more  on  Boeing  747-200/300  aircraft  or  22 
units  or  more  on  all  other  applications,  flush 
and  troubleshoot  the  oil  system  for  fuel 
contamination  prior  to  further  flight. 

(c)  For  engines  with  No.  6  bearing  plug. 
Part  Number  (P/N)  1375M78G01.  replace  the 
No.  6  bearing  plug  with  center  vent  tube 
(CVT)  flame  arrestor  plug  support  (FAPS)  in 
accordance  with  GE  CF&-60C2  Service 
Bulletin  (SB)  No.  72-648.  Revision  1,  dated 
January  11. 1993.  prior  to  January  23. 1995. 

(d)  For  engines  with  No.  6  bearing  plug.  P/ 
N  9362M36G01.  replace  the  small  diameter 
mid  fan  duct  assembly  CVT  and  the  retaining 
ring,  in  accordance  with  GE  CF6-80C2  SB 
No.  72-095,  Revision  2,  dated  January  11, 
1993,  and  replace  the  Na  S  bearing  plug  with 
CVT  FAPS  in  accordance  with  GE  CF6-60C2 
SB  No.  72-648.  Revision  1.  dated  January  11, 
1993,  prior  to  January  23, 1995. 

(e)  Installation  of  the  CVT  FAPS  in 
accordance  with  paragraphs  (c)  or  (d)  of  this 
AD,  constitutes  terminating  action  for 
paragraphs  (a)  and  (b)  of  this  AD. 

(f)  Installation  of  the  center  vent  tube 
extension  in  accordance  with  GE  CF6-80C2 
Service  Evaluation  Bulletin  (SEB)  No.  72- 
628.  dated  July  15, 1993.  constitutes  an 
acceptable  means  of  compliance  with  this 
AD. 

(g)  The  oil  quantity  inspection  required  by 
paragraph  (a)  of  this  AD  may  be  performed 
by  the  pilot.  The  checks  must  be  recorded  in 
accordance  with  Federal  Aviation  Regulation 
(FAR)  Section  43.9.  and  records  maintained 
by  the  owner/operator  as  required  by  FAR 
Section  121.380(a)(2)(v).  or  91.417(a)(2](v),  as 
applicable. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  OfGce.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  -from  the  Engine 
Certification  Office. 

(i)  Special  flight  permits  may.  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  The  replacement  of  the  CVT  FAPS  shall 
be  done  in  accordance  with  the  following 
service  bulletins: 


Document  No. 

GE  CF6-80C2,  SB  No.  72-095 

Total  pages 

GE  CF6-80C2,  SB  No.  72-648  

Total  pages 

GE  CF6-80C2.  SEB  No.  72-628 

Total  pages 


Pages 


1-15 


15 


1-16 


16 


1-13 


13 


Revision 


Original 


Date 


January  11,  1993 
January  11.  1993 
July  15.  1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  Room  132.  Ill  Merchant 
Street,  Cincinnati,  OH  45246.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region. 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW..  suite  700, 
Washington,  DC. 

(k)  This  amendment  becomes  effective  on 
December  27, 1994. 

Issued  in  Burlington,  Massachusetts,  on 
September  23. 1994. 
Mark  C.  Fulmer. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  94-25192  Filed  10-24-94;  8:45  am) 
BILUNG  CODE  4910-1  V(> 


14  CFR  Part  39 

[Docket  No.  94-NM-40-AD;  Amendment 
39-9045;  AD  94-21-03] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

,  SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires  installation 
of  a  placard  near  the  decouple  control 
handle  for  the  elevator  control  system  to 
ensure  that  the  pilots  are  made  aware 
that  maintenance  action  is  required  to 
reset  the  disconnect  unit  once  the 
decouple  control  handle  has  been 
pulled.  This  amendment  is  prompted  by 
a  report  that,  if  the  decouple  control 
handle  for  the  elevator  control  system  is 
pulled,  the  lock  linkage  will  remain 
unlocked  until  it  is  reset  during 
maintenance.  The  actions  specified  by 
this  AD  are  intended  to  prevent  reduced 
controllability  of  the  airplane  due  to 
loss  of  the  mechanical  linkage  between 
the  pilots'  elevator  controls,  and  each 
pilot  having  control  authority  over  only 
one-half  of  the  elevator  control  system. 


DATES:  Effective  November  25, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
25.  1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington,  DC  20041-60^9.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  4101  airplanes  was  published  in 
the  Federal  Register  on  May  18. 1994 
(59  FR  25843).  That  action  proposed  to 
require  installation  of  a  placard  on  the 
left  forward  trim  panel  of  the  center 
console  in  line  with  the  decouple 
control  handle  of  the  elevator  to  ensure 
that  the  pilots  are  made  aware  that 
maintenance  action  is  required  to  reset 
the  disconnect  unit  once  the  decouple 
control  handle  has  been  pulled. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  8  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 


that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $440.  or  $55  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  oh  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Ai:cordingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
ll.fiO. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-21-03    letstream  Aircraft  Limited: 

Amend.'Tient  39-9045.  Docket  94-N\t- 
40- AD. 
Applicability:  Model  4101  airplanes: 
constructors  numbers  41004  through  41024, 
inclusive:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  450  hours  time-in-service  after 
the  effective  date  of  this  AD,  install  a  placard 
on  the  left  forward  trim  panel  of  the  center 
console  in  line  with  the  decouple  control 
handle  for  the  elevator  control  system  in 
accordance  with  Jetstream  Service  Bulletin 
J41-1 1-004,  Revision  1,  dated  March  23. 
1994. 

(b)  An  alternative  method  of  compliance  or 
adjustmcTit  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardiziation  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.\A  Principal  Maintenance 
Inspei  tor,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
comphanre  with  this  AD,  if  any,  maybe' 
obtained  from  the  Standardization  Branch, 
AN.M-113 

(c )  .Sf)e<  ia!  flight  permits  may  be  issued  in 
actordantf  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Jetstream  Serx'ice  Bulletin 
J41-11-0O4.  Revision  1.  dated  March  23, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accorda'nce  with  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
November  25, 1994. 


IFR 


BILUI  B 
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Iss  lied  in  Renton.  Washington,  on  October 
4.19  34. 
S.R.  ^ler, 

Actii  g  Manager,  Transport  Airplane 
Direi  torate.  Aircraft  Certification  Service. 

1  loc.  94-25058  Filed  10-24-94;  8:45  am] 

CODE  491&-13-ti 


14 CFR  Part 39 

[Doc  cet  No.  94-NM-73-AD;  Amendment 
39-9D48;  AD  94-21-06] 

Airy  ortttiness  Directives;  Pacific 
Scie  ritific  Company,  HTUKIN-TECH 
Divi  lion,  Lap  Belt  Assemblies  and 
Res  raint  Systems 

AGE!  icy:  Federal  Aviation 
Adn  inistration.  EKDT. 
ACTI  >N:  Final  rule. 


SUMI  lARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appl  cable  to  certain  Pacific  Scientific 
lap  l|elt  assemblies  and  restraint 
systi  ms,  that  requires  removal  of  certain 
lap  I  elt  assemblies  and  restraint 
systi  ms.  and  replacement  with  a 
diff(  rently  designed  assembly.  This 
ame  idment  is  prompted  by  a  report 
indi  :ating  that,  subsequent  to  an 
acci  lent  involving  a  transport  category 
airp  ane,  some  passengers  experienced 
difn  :ulty  in  attempting  to  release  the 
bucl  le  on  their  lap  belts.  The  actions 
spedHed  by  this  AD  are  intended  to 
prevent  the  inability  of  passengers  or 
crev  to  egress  from  their  seats  during  an 
eme  ■gency  situation,  due  to  problems 
asso  :iated  with  the  lap  belt  assembly. 
DAT  S:  Effective  November  25, 1994. 
T  e  incorporation  by  reference  of 
cert)  in  publications  listed  in  the 
regu  ations  is  approved  by  the  Director 
of  tl  e  Federal  Register  as  of  November 
25,    994. 

ADD  lESSES:  The  service  information 
refe  enced  in  this  AD  may  be  obtained 
fron  Pacific  Scientific.  HTL/KIN-TECH 
Div  ;ion,  22715  Savi  Ranch  Parkway, 
Yor  a  Linda.  California  92687.  This 
info  mation  may  be  examined  at  the 
Fed  ral  Aviation  Administration  (FAA), 
Trai  sport  AirpJaAe  Directorate.  Rules 
Doc  :et,  1601  Lind  Avenue.  SW., 
Rfen  on.  Washington;  or  at  the  FA.^.  Los 
Anf  jles  Aircraft  Certification  Office,  the 
Offi  ;e  of  the  Federal  Register,  800  North 
Cap  tol  Street.  NW.,  suite  700, 
Was  lington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Layl  on  Walker.  Aerospace  Engineer, 
Sys  Bms  &  Equipment  Branch,  ANM- 
130  .,  Los  Angeles  Aircraft  Certification 
Offi  :e.  FAA,  Transport  Airplane 
Dirt  ctorate,  3229  East  Spring  Street, 
Lon  ;  Beach.  California  90806-2425; 


telephone  (310)  988-5339;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  arnend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Pacific 
Scientific  lap  belt  assemblies  and 
restraint  systems  was  published  in  the 
Federal  Register  on  May  31. 1994  (59 
FR  28031).  That  action  proposed  to 
require  the  removal  of  certain  lap  belt 
assemblies  and  restraint  systems,  and 
replacement  with  another  design 
assembly. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  l>een  given  to  the 
comments  received. 

Two  commenters  support  the 
proposal. 

One  commenter  supports  the  intent  of 
the  proposal,  but  suggests  that  it  should 
have  been  issued  as  an  immediately 
adopted  rule,  without  prior  notice  and 
time  for  public  comment.  The 
commenter  considers  that  the  subject 
lap  belts  pose  a  serious  and  immediate 
threat  to  passengers  and  crew  who 
could  encounter  difficulties  in  releasing 
the  belts  during  an  emergency  situation 
The  FAA  does  not  conciu'  with  the 
commenter's  suggestion.  In  developing 
this  rule  and  its  associated  compliance 
time,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  availability  of  necessary  parts 
and  the  practical  aspect  of 
accomplishing  the  required  actions 
during  normal  maintenance  schedules. 
Additionally,  the  FAA  considered  the 
fact  there  has  been  no  adverse  service 
history  within  the  last  two  years  related 
to  the  27,000  subject  belts  currently  in 
service.  In  light  of  all  of  these  items,  the 
FAA  could  not  find  that  it  was 
impracticable  to  provide  for  prior  notice 
and  time  for  public  comment  on  the 
rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  27,002  lap 
belts  of  the  affected  design  installed  in 
aircraft  and  rotorcraft  worldwide.  The 
FAA  estimates  that,  ofthis  niunber, 
approximately  10,000  are  to  t)e  installed 
on  U.S.  registered  aircraft  and  rotorcraft. 
It  will  take  approximately  .5  work  hour 
per  lap  belt  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  S55 
per  work  hour.  Required  parts  will  be 
supplied  by  Pacific  Scientific  Company 
at  no  cost  to  operators.  Based  on  these 


figures,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  estimated  to  l>e 
S275.000,  or  $27.50  per  lap  belt. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pdlicies  and  Procedures  (44 
FR  1 1034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  l)e  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-21-06    Raciiic  Scientific  Company.  HTL/ 
KIN-Tech  Division:  Amendment  39- 
90-18.  Docket  94-NM-73-AD. 


Applicability:  Lap  belt  assemblies  and 
restraint  systems,  as  listed  in  Pacific 
Scientific  Service  Bulletin  1108435-25-01. 
dated  April  28. 1994,  and  Pacific  Scientific 
Service  Bulletin  1108460-25-01.  dated  April 
28, 1994:  as  installed  on  aircraft  and 
rotorcraft.  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  passengers  or 
crew  to  egress  from  their  seats  during  an 
emergency  situation,  due  to  problems 
associated  with  the  lap  belt  assembly, 
accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  remove  the  applicable  lap  belt 
assemblies  and  restraint  systems,  and  replace 
them  with  new  design  assemblies  in 
accordance  with  Pacific  Scientific  Service 
Bulletin  1108435-25-01,  dated  April  28. 
1994,  or  Pacific  Scientific  Service  Bulletin 
1108460-25-01,  dated  April  28, 1994,  as 
applicable. 

(b)  As  of  a  date  90  days  after  the  effective 
date  of  this  AD.  no  person  shall  install  on 
any  aircraft  or  rotorcraft  a  passenger  or  crew 
lap  belt  or  restraint  system  (as  listed  in 
Pacific  Scientific  Service  Bulletin  1108435- 
25-01,  dated  April  28, 1994,  and  Pacific 
Scientific  Service  Bulletin  1108460-25-01. 
dated  April  28. 1994)  that  incorporates  the 
part  number  1108435  "45  degrees"  release 
lift  lever  buckle  assembly,  or  the  part  number 
1108460  "90  degrees"  release  lift  lever 
buckle  assembly. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  he  accomplished. 

(e)  The  removal  and  replacement  shall  be 
done  in  accordance  with  Pacific  Scientific 
Ser\ice  Bulletin  1108435-25-01.  dated  April 
28, 1994,  or  Pacific  Scientific  Sen-ice 
Bulletin  1108460-25-01.  dated  April  28. 
1994.  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  mav  be 
obtained  from  Pacific  Scientific,  HTL/KIN- 
TECH  Division.  22715  Savi  Ranch  Parkway, 
Yorba  Linda,  California  92687.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate.  3229  East  Spring  Street, 
Long  Beach,  California:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
November  25. 1994. 


Issued  in  Renton.  Washington,  on  October 
7,1994. 

Neil  0.  Schalekamp. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Se^^■ice. 
IFR  Doc.  94-25439  Filed  10-24-94;  8:45  ami 
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14  CFR  Part  91 

[Docket  No.  27748;  Special  Federal  Aviation 
Regulation  (SFAR)  No.  69] 

RIN212&-AF40 

Removal  of  tt>e  Prohibition  Against 
Certain  Flights  Between  the  United 
States  and  Haiti 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  removal. 

SUMMARY:  This  action  removes  Special 
Federal  Aviation  Regulation  (SFAR)  69, 
which  prohibits  the  takeoff  from, 
landing  in,  or  overflight  of  the  territory' 
of  the  United  States  by  an  aircraft  on  a 
flight  to  or  bom  the  territory  of  Haiti, 
and  which  fiuther  prohibits  the  landing 
in,  takeoff  from,  or  overflight  of  the 
territory  of  the  United  States  by  any 
aircraft  on  a  flight  from  or  to  any 
intermediate  destination,  if  the  flight's 
origin  or  ultimate  destination  is  Haiti. 
This  action  is  taken  in  response  to  UN 
Security  Council  Resolution  944  (1994) 
directing,  inter  alia,  the  termination  of 
the  sanctions  mandated  in  U.N.  Security 
Council  Resolution  917  (1994).  and  to 
the  Executive  Order  issued  by  the 
President  on  October  14.  1994, 
cancelling  sanctions  mandated  in 
Executive  Order  12914  (May  7, 1994). 
EFFECTIVE  DATE:  October  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  \V.  Burv.  International  Affairs  and 
Legal  Policy  Staff,  AGC-7.  Office  of  the 
Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591, 
Telephone:  (202)  267-3515. 
SUPPLEMENTARY  INFORMATION:  On  May 
18.  1994,  the  FAA  published  at  59  FR 
25809  a  final  rule  prohibiting  certain 
aircraft  operations  between  the  United 
States  and  Haiti.  SFAR  69  was  issued  in 
response  to  Executive  Order  12914  (Mav 
7,  1994)  and  UN  Security  Council 
Resolution  917  (May  6,  i994) 
mandating,  irjter  alia,  an  embargo  of 
most  air  traffic  with  Haiti.  SFAR  69 
prohibits  the  takeoff  from,  landing  in,  oi 
overflight  of  the  territory  of  the  United 
States  by  an  aircraft  on  a  flight  to  or 
from  the  territory  of  Haiti.  SFAR  69  also 
prohibits  the  landing  in,  takeoff  from,  or 
overflight  of  territory  of  the  United 
States  by  any  aircraft  of  a  flight  from  or 
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to  any  intennediate  destination,  if  the 
flight's  origin  or  ultimate  destination  is 
Haiti.  The  terms  of  SFAR  69  provide  for 
exceptions  for  regularly  scheduled 
foreign  air  carrier  passenger  flights  and 
for  particular  flights  approved  by  the 
United  States  Government. 

On  September  19. 1994,  U.S.  mihtary 
forces  entered  Haiti  in  accordance  with 
September  18, 1994,  agreement  between 
the  United  States  and  the  de  facto 
government  of  Haiti.  The  September  18 
agreement  further  required  the  leaders 
of  the  de  facto  government  of  Haiti  to 
relinquish  power  and  provided  for  the 
lifting  of  the  economic  embargo  and 
sanctions  imposed  in  accordance  with 
applicable  Security  Council 
Rissolutions,  including  Seciirity  Council 
Resohition  917.  Thereafter,  the  UN 
Security  Council  decided  in  Resolution 
944  to  terminate  the  sanctions  imposed 
under  Security  Council  Resolution  917 
at  12:01  am  on  the  day  after  the  return 
to  Haiti  of  President  Aristide.  In  an 
Executive  Order  issued  on  October  14. 
1994.  the  President  cancelled  sanctions 
mandated  in  Executive  Order  12914, 
including  the  prohibition  on  certain 
aircraft  operations  between  the  United 
States  and  Haiti  imposed  under  SFAR 
69. 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft,  Airmen,  Airports,  Air  traffic 
control.  Aviation  safety,  Haiti. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  hereby 
amends  14  CFR  part  91  by  removing 
SFAR  No.  69  as  follows: 

PART  91-QENERAL  OPERATING  AND 
FUQHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1301(7).  1303, 
1344, 1348, 1352  through  1355. 1401, 1421 
through  1431, 1471, 1472, 1502. 1510, 1522. 
and  2121  through  2125;  Articles  12, 19,  31, 
and  32(a)  of  the  Convention  on  International 
Qvil  Aviation  (61  Stat  1180);  42  U.S.C  4321 
•t  seq..  E.0. 11514.  35  FR  4247.  3  CFR.  1966- 
1970  Comp.,  p.  902;  49  U.S.C.  106(g). 

2.  Special  Federal  Aviation 
Regulation  No.  69  is  removed. 

Issued  in  Washington.  DC,  on  October  14, 
1994. 

David  R.  Hinson, 
Administrator. 

IFR  Doc.  94-26440  Filed  10-24-94;  8:45  am) 
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CO  4SUMER  PRODUCT  SAFETY 
COMMISSION 

16  ;fr  Parts  1615  and  1616 

Coi  itlnuation  of  Stay  of  Enforcement  of 
Sta  ndards  for  the  Flammal>ility  of 
Chi  Idren's  Sleopwear,  Sizes  0  Through 
6X  and  7  Through  14 

AQINCY:  Consimier  Product  Safety 
ission. 
l:  Continuation  of  stay  of 


Coi  amission. 

AC!  ION: 

enf  }rcement. 


SUI  MARY:  This  notice  annoimces  the 
stai  fs  decision  to  extend  the  stay  of 
enf  >rcement  of  sleepwear  requirements 
aga  nst  (1)  garments  cvurently  being 
use  j  as  sleepwear  that  are  labeled  and 
ma  keted  as  underwear  if  these 
garments  are  skin-tight  or  nearly  skin- 
tight and  (2)  garments  that  are 
essentially  identical  in  design,  material, 
and  ftt  to  such  "underwear"  garments. 
EFFECTIVE  DATE:  The  Stay  pubUshed  at 
58  fR  4078,  January  13, 1993,  which 
bec^e  effective  January  13, 1993 
codtinues  in  effect  tmtil  further  notice. 
Thi  Commission  will  publish  a 
dooument  in  the  Federal  Register 

louncing  the  termination  date  of  this 
stai 

FOB  FURTHER  MFORMATION  CONTACT: 
Patricia  A.  Fairall,  OfBce  of  Compliance 
and  Enforcement,  Consmner  Product 
Saftty  Commission,  Washington,  D.C. 
20307;  telephone  (301)  504-0400. 
SUPPt.EMENTARY  INFORMATION:  Elsewhere 
in  this  issue  of  the  Federal  Register,  the 
Commission  is  issuing  a  notice  of 
pro  posed  rulemaking  ("NPR") 
cor  ceming  the  possible  amendment  of 
the  Commission's  flammability 
stai  idards  for  children's  sleepwear  in 
siz(  s  0  through  6X  and  7  through  14. 
Th(  current  flammability  standard  for 
chi  dren's  sleepwear  in  sizes  0  through 
6X  \s  codified  at  16  CFR  Part  1615  and 
the  standard  for  children's  sleepwear  in 
sizes  7  through  14  is  codified  at  16  CFR 
Par  1616. 

C  n  January  13,  i993,  the  Commission 
issi  led  an  advance  notice  of  proposed 
nili  imaking  concerning  the  possible 
am  sndment  of  its  flammability 
stai  idards  for  children's  sleepwear.  58 
FR  nil.  On  that  same  date,  the  staff 
als(  ( issued  a  stay  of  enforcement  of  the 
sle(  pwear  requirements  against  certain 
gar  nents.  58  FR  4078.  That  stay  went 
int(  I  effect  when  it  was  published  oh  . 
Jan  lary  13, 1993.  The  staff  is  extending 
the  stay  of  enforcement  as  previously 
issi  led  while  the  Commission  considers 
thel  proposed  amendment. 

As  stated  in  the  NPR  which  is 
pul  lished  elsewhere  in  this  issue  of  the 
Fe<  eral  Register,  the  staff  has  noted  that 


many  garments  currently  in  the 
marketplace  and  labeled  as  "plajrwear" 
or  "underwear"  are  suitable  for  use  as 
sleepwear  and  are  being  used  as 
sleepwear  in  a  substantial  number  of 
cases.  Pending  Commission 
consideration  of  amendments  to  the 
sleepwear  standards,  the  Compliance 
staff  is  extending  its  stay  of  ecJorcement 
against  the  following  garments.  The  staff 
will  continue  not  to  enforce  the 
sleepwear  requirements  against 
garments  currently  being  used  as 
sleepwear  that  are  labeled  and  marketed 
as  imderwear  if  those  garments  are 
relatively  free  of  ornamentation  and  are 
skin-tight  or  nearly  skin  tight.  Such 
garments  may  be  either  one  or  two  piece 
garments  and  typically  are 
manufactured  of  a  fabric  such  as  rib 
knit,  interlock  knit,  or  waffle  knit.  The 
stay  also  continues  to  cover  garments 
that  are  essentially  identical  in  design, 
material,  and  fit  to  such  "underwear" 
garments.  Examples  of  the  types  of 
garments  covered  by  the  stay  are 
illustrated  on  pages  4  and  6  of  the 
Supplemental  CPSC  Staff  Guide  to  the 
Enforcement  Policy  Statements  of  the 
Flammability  Standard  for  Children's 
Sleepwear  (1989). 

Although  the  staff  continues  to  stay 
enforcement  against  these  garments 
imder  its  sleepwear  standards,  these 
garments  must  comply  with  the 
Standard  for  the  Flammability  of 
Clothing  Textiles,  16  CFR  part  1610. 

Dated:  October  17, 1994. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  94-26099  Filed  10-24-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 
[Docket  No.  92C-0294] 

Listing  of  Color  Additives  Subject  to 
Certification;  D&C  Green  No.  5; 
Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  September  12, 1994,  of 
the  final  rule  that  appeared  in  the 
Federal  Register  of  August  10, 1994  (59 
FR  40802),  that  amended  the  color 
additive  regulations  to  provide  for  the 


use  of  D&C  Green  No.  5  for  coloring 
drugs  and  cosmetics  intended  for  use  in 
the  area  of  the  eye. 

DATES:  Effective  date  confirmed: 
September  12. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  Martin,  Center  for  Food  Safety 

and  Applied  Nutrition  (HFS-217).  Food 

and  Drug  Administration,  200  C  St.  SW.. 

Washington.  DC  20204-0001,  202-418- 

3074. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  August  10. 1994  (59 
re  40802).  FDA  amended  21  Cre 
74.1205  and  74.2205  to  provide  for  the 
use  of  D&C  Green  No.  5  for  coloring 
drugs  and  cosmetics  intended  for  use  in 
the  area  of  the  ej'O. 

FDA  gave  interested  persons  until 
September  9. 1994.  to  file  written 
objections  or  requests  for  a  hearing.  The 
agency  received  no  objections  or 
requests  for  a  hearing  on  the  final  rule. 
Therefore,  FDA  has  concluded  that  the 
effective  date  of  the  final  rule  publi.shed 
in  the  Federal  Register  of  August  10. 
1994.  should  be  confirmed. 

List  of  Subfects  in  21  CFR  Part  74 

Color  additives.  Cosmetics.  Drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201. 401, 
402. 403. 409,  501,  502,  505,  601,602. 
701,  721  (21  U.S.C.  321,  341.  342,  343, 
348.  351.  352.  355.  361.  362.  371,  379e)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  August  10, 1994 
final  rule.  Accordingly,  the  amendments 
promulgated  thereby  became  effective 
September  12, 1994. 

Dated:  October  18. 1994. 
WUliam  K.  Hubbard. 
Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-26454  Filed  10-24-94;  8:45  ami 
8IUJNG  coot  41M-ei-f 


21  CFR  Parts  520  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  and  address  for 
two  new  animal  drug  applications 
(NADA's)  from  Sanofi  Animal  Health. 
Inc.  to  Wendt  Laboratories,  Inc 
EFFECTIVE  DATE:  October  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  Sanofi 
Animal  Heahh,  Inc..  7107  College  Blvd.. 
suite  610.  Overland  Park.  KS  66210.  has 
informed  FDA  that  it  has  transferred 
ownership  of.  and  all  rights  and 
interests  in.  approved  NADA's  48-646 
(Phenylbutazone  Injection)  and  48-647 
(Phenylbutazone  Tablets)  to  Wendt 
Laboratories.  Inc.,  100  Nancy  Dr..  Belle 
Plaine.  MN  56011.  Accordingly,  the 
agency  is  amending  the  regulations  in 
21  CFR  520.1720a(b)(3)  and  21  CFR 
522.1720(bKl)  to  reflect  the  change  of 
spon.<u)r. 

List  <^  Subjects 

21  CFR  Part  520 

Animal  drugs. 

21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  520  and  522  are  amended  as 
follows: 

PART  52a-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  Cre 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§S20.1720a    [Amended] 

2.  Section  520.1720a  Phenylbutazone 
tablets  and  boluses  is  amended  in 
paragraph  (b)(3)  by  removing  "050604" 
and  adding  In  its  place  "015579". 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  of  21  CFR 
part  522  continues  to  read  as  follows: 


Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§522.1720    [Amended] 

4.  Section  522.1720  Phenylbutazone 
injection  is  amended  in  paragraph  (b)(1) 
by  removing  "050604"  and  adding  in  its 
place  "015579". 

Dated:  October  14, 1994. 
Robert  C  Livingston. 
Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
IFR  Doc  94-26453  Filed  10-24-94;  8:45  amj 
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21  CFR  Part  524 
[Docket  No.  94N-0202] 

Nltrofurazone  Solution;  Removal  of 
Regulation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  removing  the 
regulation  which  reflects  approval  of 
three  new  animal  drug  applications 
(NADA's)  providing  for  Uie  use  of 
nitrofurazone  solution  drug  products. 
Additionally,  approval  of  those  portions 
of  a  fourth  NADA  (sponsored  by 
SmithlGine  Beecham  Animal  Health) 
which  provide  for  use  of  nitrofurazone 
solution  product  is  also  being 
withdrawn,  but  that  approval  is  not 
codified.  All  four  sponsors  submitted 
vxTitten  requests  that  the  agency 
withdraw  the  approvals. 
EFFECTIVE  DATE:  November  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar.  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  7500  Standish 
PI.,  Rockville,  MD  20855.  301-594- 
0749. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  withdrawing 
approval  of  three  NADA's  and  those 
portions  of  NADA  6-^75  providing  for 
the  use  of  nitrofurazone  solution.  The 
withdrawals  of  approval  were  requested 
in  writing  by  the  sponsors  after  FDA 
informed  them  that  new  information 
establishes  that  the  labeled  directions 
for  use  of  the  0.2  percent  nitrofurazone 
solutions  have  not  been  followed  in 
practice.  The  NADA's  are: 
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Sponsor 


NADANo. 


SmittiKline  Beecham  Animal  Health,  1600  Paoli  Pi^e.  West  Chester,  PA  19380 
Veterinary  Laboratories,  Inc.,  12340  Santa  Fe  Dr.,  Lenexa,  KB  66215 
Fermenta  Animal  Health  Co.,  10150  North  Execute  Hills  Blvd.,  Kansas  City,  MO  64153 
Med-Pharmex,  Inc.,  Biomed  Laboratories,  325  East  An^ow  Hwy.,  San  Dimas.  CA  91773 


The  NADA's  provide  for  over-the- 
counter  use  of  0.2  percent  nitrofurazone 
solution  on  dogs,  cats,  and  horses  for 
prevention  or  treatment  of  topical 
bacterial  infections,  and  prescription 
use  for  female  equine  genital  tract 
infections  and  impaired  fertility  due' to 
strains  of  certain  bacteria.  This 
document  removes  21  CFR  524.1580d, 
the  regulation  which  reflects  the 
approvals. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

S  524.1 580d    [Removed] 

2.  Section  524.1 58pd  Nitrofurazone 
solution  is  removed  and  reserved. 

Dated:  September  21, 1994. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary 'Medicine. 
[FR  Doc.  94-26376  Filed  10-24-94;  8:45  ami 
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21  CFR  Part  900 

Medical  Devices;  Mammography 
Faciliti&s  Education  and  Training; 
Notice  of  Public  Workshop 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  the  Southeast 
Region  Small  Business  Assistance 
Program,  the  Center  for  Devices  and 
Radiological  Health,  and  the  Office  of 
External  Affairs,  are  sponsoring  a  public 
workshop  on  FDA  requirements  for 
compliance  with  the  Mammography 
Quality  Standards  Act  (MQSA).  This 
workshop  is  designed  to  assist  the 


6-475 
121-659 
126-023 
126-950 


fa  :ilities  in  complying  with  regulations 

w  lich  went  into  effect  October  1, 1994. 

Di  TES:  The  public  workshop  will  be 

h(  Id  on  November  3, 1994,  from  8  a.m. 

to  4:30  p.m. 

Al  iDRESSES:  The  public  workshop  will 

b<  held  at  the  Castlegate  Hotel  and 

O  inference  Center,  1/75  and  Howell  Mill 

R(  I.,  NW.,  Atlanta,  GA  30318. 404-351- 

6:  00  or  1-800-824-8657. 

F(  R  FURTHER  INFORMATION  CONTACT: 

Bi  rbara  L.  Ward-Groves,  Food  and  Drug 

A  Iministration,  Office  of  Regulatory 

Affairs  (HFR-SE17),  60  8th  St.,  NE.. 

lanta.  GA  30309,  404-347-0258  or 
FAX  404-347-4349.  Those  persons 
in  terested  in  attending  this  workshop 
si  ould  FAX  their  registration  to  404- 
3'  7—4349  including  name,  firm  name, 
a(  dress,  and  telephone  number  by 
O  :tober  20, 1994.  There  is  no 
re  jistration  fee  for  this  workshop,  but 
a<  vance  registration  is  required.  Space 
is  limited  and  all  interested  parties  are 
ei  couraged  to  register  early. 
SI  PPLEMENTARY  INFORMATION:  FDA  will 
c<  nduct  training  for  mammography 
fa  :ilities  designed  to  assist  those 
fa  :ilities  to  comply  with  the 
re  quirements  of  the  MQSA.  Those 
re  quirements  went  into  effect  October  1, 
1994.  Emphasis  will  be  placed  on 
e(  ucating,  training,  and  providing 
a!  sistance  to  small  business  in  meeting 
N/  QSA  requirements. 

Dated:  October  18, 1994. 
Vi  iUiam  K.  Hubbard. 
Ir  \erim  Deputy  Commissioner  for  Policy. 
IF  R  Doc.  94-26378  Filed  10-24-94;  8:45  am) 
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E  4VIR0NMENTAL  PROTECTION 
A  ]IENCY 

4  I  CFR  Pan  52 

[C  H65-1-6498a;  FRL-608&-9] 

A  >provai  and  Promulgation  of 
Ir  iplementation  Plans;  Ohio 

Al  lENCY:  Environmental  Protection 
A  jency. 

A  TION:  Direct  final  rule. 


S  IMMARY:  Ohio  submitted  its  Rule 
3  '45-35-07,  entitled  "federally 
E  iforceable  Limitations  on  Potential  to 
E  nit,"  for  Federal  approval.  The  rule 
^^  Quid  establish  a  mechanism  for 


creating  federally  enforceable 
limitations  that  would  reduce  sources' 
potential  to  emit  such  that  sources 
could  avoid  major  source  permitting 
requirements.  This  rulemaking 
conditionally  approves  this  rule  as 
satisfying  the  requirements,  set  forth  in 
the  Federal  Register  of  June  28, 1989, 
and  authorizes  Ohio  to  issue  federally 
enforceable  State  operating  permits 
addressing  both  criteria  pollutants 
(regulated  under  section  110  of  the 
Clean  Air  Act)  and  hazardous  air 
pollutants  (regulated  under  section  112). 
DATES:  This  final  rule  will  be  effective 
December  27. 1994  imless  notice  is 
received  by  November  25, 1994,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  William  L.  MacDowell. 
Chief,  Regulation  Development  Section. 
Air  Enforcement  Branch  (AE-17J). 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

Copies  of  the  SIP  revision  request  and 
USEPA's  analysis  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
addresses: 

United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard  (AE-17J),  Chicago,  Illinois 
60604;  and  Air  Docket  (6102),  United 
States  Environmental  Protection 
Agencv,  401  M  Street,  SW.,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Air  Enforcement  Branch, 
Regulation  Development  Section  (AE- 
17J),  United  States  Environmental 
Protection,  Region  5,  Chicago,  Illinois 
60604,  (312)  886-6067. 
SUPPLEMENTARY  INFORMATION: 

I.  Review  of  State  Submittal 

For  many  years,  Ohio  has  been 
issuing  permits  for  major  new  sources 
and  for  major  modifications  of  existing 
sources.  Throughout  this  time,  Ohio  has 
also  been  issuing  permits  establishing 
limitations  on  the  potential  emissions 
firom  new  sources  so  as  to  avoid  major 
source  permitting  requirements.  This 
latter  type  of  permitting  has  been  the 
subject  of  various  guidance  from  the 


United  States  Environmental  Protection 
Agency  (USEPA),  most  notably  the 
memorandum  entitled  "Guidance  on 
Limiting  Potential  to  Emit  in  New 
Source  Permitting"  dated  June  13, 1989. 

The  operating  permit  provisions  in 
title  V  of  the  Clean  Air  Act 
Amendments  of  1990  have  created 
interest  in  mechanisms  for  limiting 
sources'  potential  to  emit,  thereby 
allowing  the  sources  to  avoid  being 
defined  as  "major"  with  respect  to  title 
V  operating  permit  programs.  A  key 
mechanism  for  such  limitations  is  the 
use  of  federally  enforceable  State 
operating  permits  (FESOPs).  USEPA 
issued  guidance  on  FESOPs  in  the 
Federal  Register  of  June  28. 1989  (54  FR 
27274).  On  April  20, 1994.  Ohio 
submitted  its  newly  adopted  Rule  374S- 
35-07  to  provide  for  FESOPs  in  Ohia 
This  rule  would  supplement  the  pre- 
existing mechanisms  for  establishing 
federally  enforceable  limitations  on 
potential  to  emit  (i.e..  State  rules, 
administrative  orders,  and  in  some  cases 
new  source  permits).  This  rulemaking 
evaluates  whether  Ohio  has  satisfied  the 
requirements  for  this  type  of  federally 
enforceable  limitations  on  potential  to 
emit. 

As  specified  in  the  Federal  Register  of 
June  28. 1989,  the  first  requirement  for 
approval  of  a  FESOP  program  is  that  the 
State  must  have  approved  operating 
permit  regulations.  Rule  3745-35-07 
supplements  other  rules  in  Ohio 
Chapter  3745-35  rules,  collectively 
entitled  "Air  Permits  to  Operate  and 
Variances."  These  other  rules  were 
approved  on  June  10, 1982  (at  47  FR 
25144),  and  today's  rulemaking 
approves  Rule  3745-35-07. 

The  second  requirement  is  that 
sources  have  a  legal  obligation  to 
comply  with  permit  terms,  and  that 
USEPA  may  deem  as  "not  federally 
enforceable"  those  permits  which  it 
finds  fail  to  satisfy  applicable 
requirements.  Rule  3745-35-02  requires 
sources  to  obtain  permits  to  operate, 
authorizes  Ohio  to  establish  terms  and 
conditions  in  these  permits  "to  ensiue 
compliance  with  [appUcable 
requirements]."  and  authorizes  die  State 
to  suspend  or  revoke  permits  if  the 
source  violates  the  terms  or  conditions. 
Thus,  this  rule  imposes  a  legal 
obligation  on  sources  to  comply  with 
permit  terms. 

An  associated  issue  is  whether  Ohio's 
rules  authorize  USEPA  to  deem  selected 
permits  "not  federally  enforceable." 
Rule  3745-35-07  provides  explicitly 
that  Ohio  may  not  issue  a  FESOP  if 
USEPA  objects  during  the  public 
comment  period.  Language 
inadvertently  included  in  the  adopted 
rule  could  be  interpreted  not  to  allow 


USEPA  to  object  to  a  permit's 
enforceability  after  permit  issuance. 
However,  this  interpretation  does  not 
reflect  State  intent,  and  USEPA  instead 
interprets  Rule  3745-35-07  to  deem 
permits  not  federally  enforceable  after 
as  well  as  before  issuance.  Nevertheless, 
on  June  16, 1994,  Ohio  submitted  a 
commitment  to  revise  its  regulation  to 
include  the  language  it  had  intended  to 
adopt,  which  would  remove  the 
potential  for  the  above 
misinterpretation.  This  commitment 
serves  to  support  a  conditional  approval 
of  the  rule. 

While  it  is  Ohio's  intent  that  USEPA 
be  authorized  to  deem  permits  not 
federally  enforceable  after  permit 
issuance.  Ohio  also  requested  that 
USEPA  make  these  determinations 
during  Ohio's  public  comment  period 
(prior  to  permit  issuance)  whenever 
possible.  Although  USEPA  is  authorized 
to  deem  peimit  conditions  not  federally 
enforceable  at  any  later  date,  USEPA 
will  strive  to  determine  Federal 
enforceability  during  Ohio's  public 
comment  period. 

The  thim  requirranent  for  FESOPs  is 
that  the  program  require  all  limits  to  be 
at  least  as  stringent  as  other  applicable 
federally  enforoeable  provisions.  Rule 
3745-35-02(D)  provides  for  terms  and 
conditicms  in  permits  "as  are  necessary 
to  ensure  compliance  with  applicable 
[air  pollution  requirements)."  These 
rules  contain  no  provisions  authorizing 
terms  and  conditions  any  less  stringent 
than  the  applicable  requirements. 

The  fourtn  requirement  is  that  the 
permit  provisions  must  be  permanent, 
quantifiable,  and  otherwise  enforceable 
as  a  practical  matter.  Permit 
"permanence"  does  not  mean  never 
providing  for  a  modification,  reissuance, 
or  revocation,  for  these  elements  are 
fundamental  in  all  air  permit  programs. 
Permanence  instead  is  considered  in 
terms  of  provisions  having  continuing 
mandates,  i.e.  that  USEPA  has  assurance 
that  the  provisions  are  in  effect  through 
the  life  of  the  permit  and  that  any 
reissued  permit  will  continue  the 
provisions  in  effect.  In  this  case,  the 
limitations  on  potential  to  emit  will 
generally  be  sought  by  sources  so  as  to 
be  redefined  fi-om  "major"  to  "minor" 
for  permitting  purposes.  USEPA  is 
assured  that  sources  that  obtain  such 
limitations  will  keep  these  limitations 
in  effect,  so  as  never  to  be  a  "major" 
source  violating  the  requirement  for  a 
"major"  source  permit.  The  requirement 
for  permit  provisions  to  be  quantifiable 
and  practically  enforceable  must  be  met 
on  a  permit-by-permit  basis.  Ohio's 
rules  do  provide  in  general  for  the 
issuance  of  enforceable  permits.  Thus. 
Ohio's  rules  provide  for  legally 


enforceable  permits  that  USEPA  may 
evaluate  for  practical  enforceability. 

The  fifth  requirement  is  that  the 
permits  be  subject  to  public  noticp  and 
review.  Rule  3745-35-07  (B)(2) 
provides  that  permits  intended  to 
establish  federally  enforceable 
limitations  on  potential  to  emit  may  not 
be  issued  without  first  providing 
opportunity  for  public  comment,  "with 
concurrent  notice  and  opportunity  for 
comment  given  to  (USEPA)." 

The  USEPA  technical  support 
document  discusses  a  possible 
misinterpretation  of  Rule  3754-35-07 
relating  to  emissions  trading.  The  rule 
provides  that  federally  enforceable 
limitations  on  potential  to  emit  may  l)e 
established  through  permits  to  install, 
permits  to  operate  (i.e.  FESOPs).  or  State 
rules  or  administrative  orders,  and 
provides  for  sources  to  request 
pro\'isions  allowing. emissions  trading 
in  any  of  these  vehicles  for  emissions 
limitations.  USEPA  identified  the 
potential  argument  that  this  rule 
authorizes  sources  to  require  the  State  to 
adopt  rxiles  to  provide  trading  on  a 
broad  scale.  However,  upon 
reconsideration.  USEPA  finds  this 
interpretation  implausible,  and 
concludes  that  neither  Ohio's  statute 
nor  this  rule  would  dictate  that  a  source 
could  require  the  State  to  adopt  such 
rules. 

Ohio  has  requested  that  USEPA 
authorize  federally  enforceable 
limitations  on  potential  to  emit  both 
pollutants  regulated  under  section  110 
of  the  Act  ("criteria  pollutants")  and 
pollutants  regulated  under  section  112 
("hazardous  air  pollutants"  or  "HAPs"). 
As  discussed  above,  the  June  28.  1989 
Federal  Register  notice  provided  five 
specific  criteria  for  approval  of  State 
operating  permit  programs  for  the 
purpose  of  establishing  federally 
enforceable  limits  on  a  source's 
potential  to  emit.  This  notice,  because  it 
was  written  prior  to  the  1990 
amendments,  addressed  only  SIP 
programs  to  control  criteria  pollutants. 
Federally  enforceable  limits  on  criteria 
pollutants  (especially  volatile  organic 
compounds  (VOCs)  and  particulate 
matter)  may  have  the  incidental  effect  of 
limiting  certain  HAPs  listed  pursuant  to 
section  112(b).  This  situation  would 
occur  when  a  pollutant  classified  as  a 
HAP  is  also  classified  as  a  criteria 
pollutant  (e.g.,  benzene).'  As  a  legal 
matter,  no  additional  program  approval 
by  USEPA  is  required  in  order  for  these 


I  USEPA  intends  to  issue  guidance  addressing  the 
technical  aspects  of  bow  these  criteria  polluiam 
limits  may  be  recognized  for  purposes  of  limiting 
a  source's  potential  to  emit  of  HAPs  to  below 
section  112  major  source  levels. 


criteria  pollutant  limits  to  be  recognized 
for  this  purpose. 

USEPA  has  determined  that  the  five 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP,  as  specified  in 
the  June  28, 1989,  Federal  Register 
notice,  are  also  appropriate  for 
evaluating  and  approving  the  programs 
under  section  112(1).  The  June  28, 1989. 
notice  does  not  address  HAPs  because  it 
was  written  prior  to  the  1990 
amendments  to  section  112  and  not 
because  it  establishes  requirements 
unique  to  criteria  pollutants.  Hence,  the 
five  criteria  discussed  above  are 
applicable  to  FESOP  approvals  under 
section  112(1)  as  well  as  under  section 
110. 

bi  addition  to  meeting  the  criteria  in 
the-June  28, 1989,  notice,  a  FESOP 
program  for  HAPs  must  meet  the 
statutory  criteria  for  approval  under 
section  n2(l)(5).  This  section  allows 
USEPA  to  approve  a  program  only  if  it: 
(1)  Contains  adequate  authority  to 
assure  compliance  with  any  section  112 
standards  or  requirements;  (2)  provides 
for  adequate  resources;  (3)  provides  for 
an  expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

USEPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  HAPs  in  subpart  E  of  part  63,  the 
regulations  promulgated  to  implement 
section  112(1)  of  the  Act.  USEPA 
currently  anticipates  that  these  criteria, 
as  they  apply  to  FESOP  programs,  will 
mirror  those  set  forth  in  the  June  28', 
1989,  notice,  with  the  addition  that  the 
State's  authority  must  extend  to  HAPs 
instead  of,  or  in  addition  to,  VOCs  and 
particulate  matter.  USEPA  currently 
anticipates  that  FESOP  programs  that 
are  approved  pursuant  to  section  112(1) 
prior  to  the  subpart  E  revisions  will 
have  had  to  meet  these  criteria,  and 
hence,  will  not  be  subject  to  any  further 
approval  action. 

USEPA  beheves  it  has  authority  under 
section  112(1)  to  approve  programs  to 
limit  potential  to  emit  HAPs  directly 
imder  section  112(1)  prior  to  this 
revision  to  subpart  E.  Section  112(1)(5) 
requires  USEPA  to  disapprove  programs 
that  are  inconsistent  with  guidance 
required  to  be  issued  under  section 
112(1)(2).  This  might  be  read  to  suggest 
that  the  "guidance"  referred  to  in 
section  112(1)(2)  was  intended  to  be  a 
binding  rule.  Even  under  this 
interpretation,  USEPA  does  not  believe 
that  section  112(1)  requires  this 
rulemaking  to  be  comprehensive.  That 
is,  it  nked  not  address  all  instances  of 
approval  under  section  112(1).  USEPA 
has  already  issued  regulations  under 
section  112(1)  that  would  satisfy  this 
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rectiirement.  Given  the  severe  timing 
pre  }lems  posed  by  impending  deadlines 
un(  er  section  112  and  title  V,  USEPA 
bel  eves  it  is  reasonable  to  read  section 
li:  (I)  to  allow  for  approval  of  programs 
to  imit  potential  to  emit  prior  to 
issi  lance  of  a  rule  specifically 
ad(  ressing  this  issue. 

( ihio's  satisfaction  of  the  criteria 
pu  ilished  in  the  Federal  Register  of 
Jui  e  28, 1989,  has  been  discussed 
abc  ve.  Li  addition,  Ohio's  FESOP 
pre  ^ram  meets  the  statutory  criteria  for 
approval  under  section  112(1)(5). 
US  iPA  believes  that  Ohio  has  adequate 
aut  lority  to  assure  compliance  with 
sec  ion  112  requirements  since  the  third 
cril  eria  of  the  June  28, 1989,  notice  is 
me  ,  that  is,  since  the  program  does  not 
pre  vide  for  waiving  any  section  112 
recmiirement.  Nonmajor  sources  would 
stii  be  required  to  meet  applicable 
sec  ;ion  112  requirements. 

I  egarding  adequate  resources,  Ohio 
haj  included  in  its  request  for  approval 
uni  ler  section  112(1)  a  commitment  to 
prqvide  adequate  resources  to 
implement  and  enforce  the  program, 
wtich  will  be  obtained  from  fees 
col  ected  imder  title  V.  USEPA  believes 
tha  [  this  mechanism  will  be  sufficient  to 
pre  vide  for  adequate  resources  to 
im  )lement  this  program,  and  will 
me  aitor  the  State's  implementation  of 
the  program  to  assure  that  adequate 
res  lurces  continue  to  be  available. 

( Ihio's  FESOP  program  also  meets  the 
ree  jirement  for  an  expeditious  schedule 
forjassuring  compliance.  A  source 

ing  a  voluntary  limit  on  potential  to 
tt  is  probably  doing  so  to  avoid  a 
leral  requirement  applicable  on  a 
ticular  date.  Nothing  in  this  program 
lid  allow  a  source  to  avoid  or  delay 
ipliance  with  the  Federal 
liremcnt  if  it  fails  to  obtain  the 
tropriate  federally  enforceable  limit 
the  relevant  deadline, 
finally.  Ohio's  FESOP  program  is 
coi  sistent  with  the  objectives  of  the 
sec  lion  112  program  since  its  purpoise  is 
to    nable  sources  to  obtain  federally 
en  orceable  limits  on  potential  to  emit 
to  i  void  major  source  classification 
un  ler  section  112.  USEPA  believes  this 
pu  pose  is  consistent  with  the  overall 
int  mt  of  section  112.  Accordingly, 
U5  iPA  finds  that  Ohio's  program 
sat  sfies  applicable  criteria  for 
est  jblishing  federally  enforceable 
lin  itations  on  potential  to  emit  both 
cri  eria  and  hazardous  air  pollutants. 

II.  Rulemaking  Action' 

JSEPA  finds  that  the  criteria  for  Ohio 
to  )e  able  to  issue  FESOPs  are 
es!  jntially  met,  and  is  today  approving 
Ru  e  3745-35-07.  This  approval  is 
conditioned  on  fulfillment  of  Ohio's 


commitment  to  revise  its  rule  to  clarify 
USEPA's  authority  to  deem  permits 
unenforceable  after  issuance.  This 
conditional  approval  authorizes  Ohio  to 
establish  federally  enforceable 
limitations  on  potential  to  emit  both 
criteria  pollutants  and  hazardous  air 
pollutants. 

USEPA  evaluated  whether  to  defer 
Ohio's  authority  to  issue  FESOPs 
pending  adoption  and  USEPA  approval 
of  Ohio's  intended  rule  clarification. 
Although  Ohio's  rule  inadvertently 
included  language  that  could  be  read  to 
imply  otherwise,  USEPA  believes  it  has 
adequate  assurances  of  its  authority  to 
make  post-issuance  determinations  that 
State-issued  permits  are  not  federally 
enforceable.  First,  USEPA  interprets 
Ohio's  rule  to  provide  this  authority 
now.  Second,  this  authority  will  be 
further  clarified  in  the  near  future. 
USEPA  believes  that  Ohio  will  revise  its 
rule  shortly  to  clarify  this  authority  for 
individual  permits,  possibly  even  before 
any  FESOP  permits  are  issued;  but  if 
Ohio  fails  to  make  the  expected  rule 
revisions,  today's  conditional  approval 
will  revert  to  a  disapproval,  and  all 
"FESOP"  permit  conditions  will  no 
longer  be  federally  enforceable. 

If  Ohio  fulfills  its  commitment,  this 
conditional  approval  would  be 
converted  to  full  approval  and  the 
FESOP  permitting  authority  continued. 
If  Ohio  fails  to  satisfy  its  commitment 
within  one  year  of  today,  the 
conditional  approval  will  convert  to  a 
disapproval  and  Ohio's  authority  to 
issue  federally  enforceable  limitations 
on  potential  to  emit  will  be  rescinded. 
In  either  alternative,  USEPA's  authority 
to  deem  permits  not  federally 
enforceable  both  before  and  after  permit 
issuance  will  be  further  clarified. 
Consequently,  this  rulemaking 
authorizes  Ohio  to  issue  FESOPs 
commencing  immediatefy  upon  the 
effective  date  of  this  rule,  which  will  be 
December  27, 1994,  unless  in  the 
meantime  USEPA  defers  or  rescinds  the 
effective  date  at  a  commenter's  request. 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
believed  to  benoncontroversial  and 
USEPA  anticipates  no  significant 
comments  on  them.  This  action  will  be 
effective  December  27, 1994,  unless 
notice  is  received  by  November  25, 
1994,  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  pubUshed  in  the  Federal 
Register. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 


to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  0MB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must' 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA,  427  U.S. 
246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  27. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 


by  reference.  Intergovernmental 
relations.  Lead.  Nitrogen  dioxide. 
Ozone.  Particulate  matter.  Sulfur  oxides. 
Volatile  organic  compounds. 

Note:  Incorp)oration  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  September  19, 1994. 
Valdas  V.  Adamkus. 
Regional  Adrtiinistrator 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  1.  part  52.  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q 

Subpart  KK— Ohio 

2.  Section  52.1888  is  added  to  subpart 
KK  to  read  as  follows: 

§52.1888    Operating  permits. 

Emission  limitations  and  related 
provisions  which  are  established  in 
Ohio  operating  permits  as  federally 
enforceable  conditions  in  accordance 
with  Rule  3745-35-07  shall  be 
enforceable  by  USEPA.  USEPA  reserves 
the  right  to  deem  permit  conditions  not 
federally  enforceable.  Such  a 
determination  will  be  made  according  to 
appropriate  procedures,  and  be  based 
upon  the  permit,  permit  approval 
procedures  or  permit  requirements 
which  do  not  conform  with  the 
operating  permit  program  requirements 
or  the  requirements  of  USEPA's 
underlying  regulations. 

3.  Section  52.1919  is  amended  by 
adding  paragraph  (a)(2)  to  read  as 
follows: 

§  52.1 91 9    Identification  of  piarv^onditional 
approval. 

(a)*  '  • 

(2)  On  April-20,  1994,  Ohio  submitted 
Rule  3745-35-07,  entitled  "federally 
Enforceable  Limitations  on  Potential  to 
Emit,"  and  requested  authority  to  issue 
such  limitations  as  conditions  in  State 
operating  permits.  On  June  16, 1994, 
Ohio  submitted  a  commitment  to  revise 
Rule  3745-35-07  to  clarify  that  the  rule 
provides  for  USEPA  objection,to  permits 
after  issuance.  The  revisions  are 
approved  provided  Ohio  fulfills  this 
commitment  by  October  25, 1995. 

(i)  Incorporation  by  reference. 


(A)  Rule  3745-35-07.  adopted  April 
4.  1994.  effective  April  20. 1994. 

*         «         *         *         * 

(FR  Doc.  94-26352  Filed  10-24-94:  8:45  ami 
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40  CFR  Part  52 

[SD4-1 -5671a;  FRL-5077-61 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
the  State  of  South  Dakota 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  South 
Dakota  for  the  purpose  of  establishing  a 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program 
(PRC)GRAM).  The  implementation  plan 
was  submitted  by  the  State  to  satisfy  the 
Federal  mandate,  foimd  in  section  507 
of  the  Clean  Air  Act  (CAA),  to  ensure 
that  small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA.  The  rationale  for  the  approval 
is  set  forth  in  this  notice:  additional 
information  is  available  at  the  address 
indicated  below. 

DATES:  This  final  rule  will  become 
effective  on  December  27, 1994  unless 
adverse  or  critical  comments  are 
received  by  November  25. 1994.  If  the. 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  be 
addressed  to  Laura  Farris.  8ART-AP.  at 
the  EPA  Regional  Office  listed. 

Copies  of  the  State's  submittal  and 
other  supporting  information  used  in 
developing  this  final  rule  are  available 
for  public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Enviromnental  Protection  Agency, 
Region  8.  999  18th  Street,  suite  500, 
Denver,  Colorado  80202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris.  8ART-AP,Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2405, (303)  294-7539. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (CAA),  as  amended  in 
1990,  will  require  regulation  of  many 
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small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  states 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  and  submit  this 
PROGIL^M  as  a  revision  to  the  federally 
approved  SIP.  In  addition,  the  CAA 
directs  the  Environmental  Protection 
Agency  (EPA)  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 
The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
title  V  of  the  CAA.  In  February  1992, 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  state 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  states  on 
submitting  acceptable  SIP  revisions. 

The  State  of  South  Dakota  has 
submitted  a  SIP  revision  to  EPA  in  order 
to  satisfy  the  requirements  of  section 
507.  In  order  to  gain  full  approval,  the 
State  submittal  must  provide  for  each  of 
the  following  PROGRAM  elements:  (1) 
The  establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Register 
publication,  the  EPA  is  proposing 
approval  of  the  South  Dakota 
PROGRAM  should  adverse  or  critical 
comments  be  filed.  Under  the 
procedures  established  in  the  May  10, 
1994  Federal  Register,  this  action  will 
be  effective  on  December  27, 1994, 
unless  by  NovembOT  25, 1994.  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 


Jithdraw  the  final  action.  All  public 
imments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
fa  ised  on  this  action  serving  as  a 
p  roposed  rule.  The  EPA  will  not 
ii  istitute  a  second  comment  period.  Any 
p  ulies  interested  in  commenting  on  this 
a  M6n  should  do  so  at  this  time.  If  no 
s  ich  comments  are  received,  the  public 
ii  advised  that  this  action  will  be 
e  fective  on  December  27, 1994. 

I .  Analysis 

The  State  of  South  Dakota  has  met  all 

0  ■  the  requirements  of  section  507  by 
s  ibmitting  a  SIP  revision  that 

ii  tiplements  all  required  PROGRAM 
c  ements.  The  South  Dakota  Codified 
L  iws  (SDCL)  was  amended  effective 
)i  ily  1, 1992  to  include  provisions  (34A- 

1  -57  through  34A-1-60,  inclusive) 

V  hich  provide  the  authority  to  establish 
a  id  fund  the  PROGRAM.  The  authority 
t  I  establish  and  fund  the  Compliance 
/  dvisory  Panel  is  found  in  SDCL  1-32- 

4  1  through  1-32-4.4,  inclusive.  The 
Sjauth  Dakota  Department  of 
Qivironment  and  Natural  Resources 
h  sld  a  public  hearing  on  November  6, 
1  )92  to  consider  amending  the  South 
£  akota  SIP  to  include  a  plan  which 

c  jmmits  to  the  development  and 

ii  iplementation  of  the  South  Dakota 

F  ^OGRAM.  On  November  10, 1992,  the 

C  ovemor  of  South  Dakota's  designee, 

Ifobert  E.  Roberts.  Secretary  of  the 

pepartment  of  Natural  Resources. 

slibmitted  the  South  Dakota  PROGRAM 

ta  the  EPA.  Additional  information  was 

sent  by  request  on  January  20  and 

March  23, 1993.  The  PROGRAM  was 

ii  litially  reviewed  for  administrative  and 

ti  ichnical  completeness  and  was  deemed 

c  implete  on  April  5, 1993.  The 

s  ibmittal  was  then  reviewed  for 

a  Dproveabihty  by  EPA  Region  VIII  and 

E  PA  headquarters.  One  of  the  EPA 

h  eadquarters  reviewers,  the  Office  of  the 

£  tnall  Business  and  Asbestos 

C  mbudsman,  did  not  concur  on  the 

5  outh  Dakota  PROGRAM  for  the 

f  )llowing  reasons:  (1)  The  State  failed  to 
c  arrect  deficiencies  noted  by  EPA  in 
t  leir  review  of  the  proposed  South 
I  akota  PROGRAM;  (2)  Further 
c  arification  and  assurances  are 
r  ecessary  to  insure  that  the  State  will 
i  nplement  all  the  statutory 
r  jquirements  imder  section  507.  The 
J  tate  subsequently  made  the  necessary 
c  langes  to  their  PROGRAM,  went  back 
t  irough  public  hearing  on  January  12, 
1 994,  and  resubmitted  the  PROGRAM   - 
c  n  April  11, 1994.  The  South  Dakota 
F  ROGRAM  then  received  a  concurrence 
f  om  all  reviewers. 


1.  Small  Business  Assistance  Pro-am 

Section  507(a)  sets  forth  six 
requirements '  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  first 
requirement  is  to  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business     ' 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act.  The 
second  requirement  is  to  establish 
adequate  mechanisms  for  assisting  small 
business  stationary  sources  with 
pollution  prevention  and  accidental 
release  detection  and  prevention, 
including  providing  information 
concerning  alternative  technologies, 
process  changes,  products  and  methods 
of  operation  that  help  reduce  air 
pollution.  The  State  has  met  these 
requirements  by  committing  in  its  SIP  to 
"Eievelop,  collect,  and  coordinate 
information  concerning  compliance 
methods  and  technolo^es  for  small 
businesses  ..."  and  to  "Assist  small 
businesses  with  pollution  prevention 
and  accidental  release  detection  and 
prevention."  The  mechanisms  the  State 
has  committed  to  use  to  accomplish 
these  commitments  include:  "... 
workshops,  electronic  bulletin  boards, 
interaction  with  other  states. ...  public 
service  atmouncements,  mailings, 
workshops  in  the  field  and  through  the 
Rural  Development 

Telecommunications  Network  (RDTN), 
one-on-one  with  the  small  businesses, 
and  any  other  methods  that  are 
determined  during  the  development  and 
implementation  of  the  Program." 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement  by 
committing  in  its  SIP  to  "Provide 
compliance  assistance  to  small 
businesses  to  help  them  determine 
applicable  requu^ments  and  in 
receiving  permits  in  a  timely  and 
efficient  manner." 

The  fourth  and  fifth  requirements  are 
to  develop  adequate  mechanisms  to 
assure  that  small  business  stationary 
sources  receive  notice  of  their  rights  and 
obligations  under  the  Act,  including 
mechanisms  for  referring  such  sources 
to  qualified  auditors  or,  at  the  option  of 
the  State,  for  providing  audits  of  the 


'  A  seventh  requirement  of  section  507(a), 
establishment  of  tn  Ombudsman  offlcs,  lit 
discussed  in  tlw  next  section. 


operations  of  such  sfnuT:es  to  determine 
compliance  witfi  the  Act.  This  must  be 
done  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  these  requirements  by 
committing  in  its  SIP  to  "Notify  small 
businesses  of  their  rights  luider  the 
Federal  Clean  Air  Act  and  assure 
reasonably  adequate  time  for  such 
soiut:es  to  evaluate  compliance  methods 
and  any  relevant  or  applicable  proposed 
or  final  regulation  or  standard  issued 
under  the  Federal  Clean  Air  Act;"  and 
"Inform  small  businesses  of  their 
obligations  under  the  Federal  Clean  Air 
Act.  If  the  state  does  not  provide  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  state  and 
Federal  air  pollution  regulations,  then 
the  state  will  refer  such  sources  to 
qualified  auditors."  The  mechanisms 
the  State  has  committed  to  use  to 
accomplish  these  commitments  include: 
"...  workshops,  electronic  bulletin 
boards,  interaction  wath  other  states, ... 
public  service  announcements, 
mailings,  workshops  in  the  field  and 
through  the  Rural  Development 
Telecommunications  Network  (RDTN), 
one-on-one  with  the  small  businesses, 
and  any  other  methods  that  are 
determined  during  the  development  and 
iniplementation  of  the  Program." 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance;  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  State 
has  met  this  requirement  by  committing 
in  its  SIP  to  "Provide  procedures  for 
considering  requests  from  small 
businesses  for  modifications  of  any 
work  practice  or  technological  methods 
of  compliance  or  the  schedule  of 
milestones  for  implementing  these 
modifications.  No  such  modification 
may  be  granted  unless  it  is  in 
compliance  with  the  applicable  state 
and  Federal  requirements." 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  State  has  met 
this  requirement  by  stating  in  its  SIP 
that  the  Office  of  the  Small  Business 
Ombudsman  will  be  located  in  the 


Department  of  Environment  ppd  Natural 
Resources. 

3.  Compliance  Advisory  Panel 

Section  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
ovraers  or  representatives  of  owners  of 
small  businesses;  four  members  selected 
by  the  State  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The  State 
has  met  this  requirement  by  committing 
in  its  SIP  to  appoint  the  members  of  the 
CAP  as  stated  above. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act  h  (3)  to 
review  and  assure  that  information  for 
small  business  stationary  sources  is 
easily  understandable;  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  through  the 
SBAP.  The  State  has  met  this 
requirements  by  listing  the  duties  of  the 
CAP  in  its  SIP,  which  are  consistent 
with  those  stated  above. 

4.  Eligibility 

Section  507(c)(1)  of  the  CAA  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  South  Dakota  has 
established  a  mechanism  for 
ascertaining  the  eligibility  of  a  source  to 
receive  assistance  under  the  PROGRAM, 
including  an  evaluation  of  a  source's 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  CAA.  This  mechanism 
is  contained  in  the  State's  SIP. 


^Section  507(e)(1)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  However,  since  State  agencies  are 
not  required  to  comply  with  them.  EPA  believes 
that  the  State  PROGRAM  must  merely  require  the 
C.\P  to  report  on  whether  the  SBAP  is  adhering  to 
the  general  principles  of  these  Federal  statutes. 


The  State  of  SoMth  Dakota  has 
provided  for  public  notice  and  comment 
on  grants  of  eligibility  to  sources  that  do 
not  meet  the  provisions  of  sections 
507(c)(1)(C),  (D),  and  (E)  of  the  CAA  but 
do  not  emit  more  than  100  tpy  of  all 
regulated  pollutants.  This  provision  is 
contained  in  the  State's  SIP. 

The  State  of  South  Dakota  has 
provided  for  exclusion  from  the  small 
business  stationary  source  definition, 
after  consultation  with  the  EPA  and  the 
Small  Business  Administration 
Administrator  and  after  providing 
notice  and  opportunity  for  public 
comment,  of  any  category  or 
subcategory  of  sources  that  the  State 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA.  This 
provision  in  contained  in  the  State's 
SIP. 

III.  This  Action 

In  today's  action,  EPA  is  approving 
the  SIP  revision  submitted  by  the  State 
of  South  Dakota. 

The  State  of  South  Dakota  has 
submitted  a  SIP  revision  implementing 
each  of  the  required  PROGRAM 
elements  required  by  section  507  of  the 
CAA.  The  members  of  the  South  Dakota 
CAP  have  been  appointed,  and  the 
Ombudsman  for  the  South  Dakota 
PROGRAM  has  been  hired.  EPA  is 
therefore  approving  this  submittal.  i 

This  action  has  been  classified  as  a       * 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6.  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  recjuest  continues  in  effect  under 
Executive  Order  12866  which 
superseded  E.xecutive  Order  12291  on 
September  30. 1993. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 


businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

By  today's  action,  EPA  is  approving  a 
State  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  today  does  not  impose  any 
new  regulatory  burden  on  small 
businesses;  it  is  a  program  under  which 
small  businesses  may  elect  to  take 
advantage  of  assistance  provided  by  the 
State.  Therefore,  because  the  EPA's 
approval  of  this  program  does  not 
impose  any  new  regulatory 
requirements  on  small  businesses,  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

List  of  Subjects  in  40  CFR  Fart  52 . 

Air  pollution  control,  Incorporation 
by  reference.  Small  business  assistance 
program. 

Dated:  September  14, 1994. 
lack  W.  McGraw. 
Acting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  asfollows: 

Authority:  42  US.C.  7401-7671q. 

Subpart  QQ— South  Dakota 

2.  Section  52.2170  is  amended  by 
adding  paragraph  {c)(15)  to  read  as 
follows: 

§  52.21 70    Identification  of  plan. 

(c)«  •  • 

.  (15)  On  November  10. 1992.  the 
Governor  of  South  Dakota's  designee 
submitted  a  plan  for  the  establishment 
and  implementation  of  a  Small  Business 
Assistance  Program  to  be  incorporated 
Jnto  the  South  Dakota  State 
Implementation  Plan  as  required  by 
section  507  of  the  Clean  Air  Act.  An 
amendment  to  the  plan  was  submitted 
by  the  Governor's  designee  on  April  1, 
1994. 

(i)  Incorporation  by  reference. 

(A)  November  10, 1992  letter  from  the 
Governor  of  South  Dakota's  designee 
submitting  a  Small  Business  Assistance 
Program  plan  to  EPA. 

(B)  April  1, 1994  letter  from  the 
Governor  of  South  Dakota's  designee 
submitting  an  amendment  to  the  South 
Dakota  Small  Business  Assistance 
Program  plan  to  EPA. 
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(C)  The  State  of  South  Dakota 
ai  lended  plan  for  the  establishment  and 
in  plementation  of  a  Small  Business 
Ai  sistance  Program,  adopted  January 
la,  1994  by  the  South  Dakota 
EH  partment  of  Environment  and  Natural 
R«  sources. 

D)  South  Dakota  Codified  Laws  34A- 
1-  57.  effective  July  1, 1992  and  34A-1- 
5f  through  60,  effective  July  1, 1993, 
w  lich  gives  the  State  of  South  Dakota 
th !  authority  to  establish  and  fund  the 
Sc  uth  Dakota  Small  Business  Assistance 
Pr  )gram. 
if;  [  Doc.  94-26355  Filed  10-24-94;  8:45  ami 

BK  JNG  CODE  teao-so-F 


FE  OERAL  EMERGENCY 
M  ^NAGEMENT  AGENCY 

44  CFR  Parts  59, 60, 64, 65, 70,  and  75 
Rll  1 3067-AC17 

Nj  tional  Flood  Insurance  Program; 
Ini  urance  Coverage  and  Rates,  Criteria 
fo  Land  Management,  Use, 
Identification,  and  Mapping  of  Flood 
Control  Restoration  Zones 

AG  ENCY:  Federal  Insurance 
Ac  ministration,  FEMA. 
AC  riON:  Interim,  final  rule. 


to 
del 


VV 


SU  4MARY:  This  interim  final  rule 
es  ablishes  a  new  flood  insurance  rate 
zo  le  for  areas  designated  as  Hood 
control  restoration  zones  on  National 

od  Insurance  Program  maps.  It  also 
esl  iblishes  minimum  floodplain 
mi  nagement  requirements  and  provides 
rej  ulatory  guidance  for  implementing 
sta  ;ufory  requirements,  including 
pr  icedures  to  identify  and  map  areas  as 
flc  }d  control  restoration  zones. 

"he  intent  of  the  interim  final  rule  is 
)ermit  communities  to  regulate 
elopment  through  minimum 
flo  jdpfain  management  requirements 
an  i  to  use  flood  insurance  rates 
ap  )ropriate  to  the  temporary  nature  of 
flc  3d  hazards  during  the  period  when  a 
flu  )d  protection  system  no  longer 
pr  vidcs  100-year  flood  protection  until 
■  i  ;  restored. 

DA  ES:  This  interim  final  rule  is 
eff  sctive  October  25, 1994.  We  invite 
yo  ir  comments  on  this  interim  finaL 
3.  Comments  must  be  submitted  in 
wi  ting  on  or  before  December  9, 1994. 
AD  >RESSES:  Please  submit  any 
co:  nments  to  the  Rules  Docket  Clerk^ 
Of  ice  of  the  General  Counsel,  Federal 
En  ergency  Management  Agency,  500  C 
SU  jet  SW.,  Washington,  DC  20472 
(fa  ;simile)  202-646-^536. 
FO    FURTHER  INFORMATION  CONTACT: 
i  liam  R.  Locke.  Division  Director, 


Hazard  Identification  and  Risk 
Assessment  Division,  Mitigation 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2717. 
SUPPLEMENTARY  INFORMATION:  On  April 
1, 1994,  FEMA  published  for  comment 
in  the  Federal  Register,  5^  FR  15351,  a 
proposed  rule.  The  proposed  rule 
contained  provisions  that  would 
establish  a  new  flood  insurance  rate 
zone,  Zone  AR,  for  areas  designated  as 
flood  control  restoration  zones  on 
National  Flood  Insurance  Program 
(NFIP)  maps.  It  would  also  establish 
minimum  floodplain  management 
requirements  and  would  provide 
regulatory  guidance  for  implementing 
statutory  requirements  of  §  928  of  Public 
Law  102-550.  42  USC  4014(f),  including 
procedures  to  identify  and  magjreas  as 
flood  control  restoration  zones^^lic 
Law  102-550  also  requires  FEMA  to 
promulgate  regulations  no  later  than 
October  28, 1994. 

Following  pubhcation  of  the  proposed 
rule  in  the  Federal  Register,  copies  were 
mailed  to  approximately  60  individuals 
and  organizations  that  had  previously 
expressed  an  interest  in  the  issues  that 
the  rule  addresses.  In  addition,  copies  of 
the  proposed  rule  were  sent  to 
communities  in  the  Los  Angeles  and 
Sacramento  areas  of  California  that  had 
applied  for  designation  as  having  flood 
control  restoration  zones  and  were  sent 
to  the  Congressional-delegations 
representing  those  areas. 

During  the  45-day  public  comment 
period  provided  for  the  proposed  rule, 
FEMA  received  a  total  of  twelve  letters. 
All  but  one  of  the  letters  contained 
multiple  comments  about  different 
issues  addressed  in  the  proposed  rule. 
Two  letters  were  submitted  by  members 
of  the  U.  S.  House  of  Representatives 
who  represent  areas  of  Sacramento  and 
Los  Angeles,  California.  One  of  the 
letters,  submitted  by  three  sponsors  of 
the  legislation,  was  received  after  the 
close  of  the  formal  comment  period,  but 
the  issues  raised  are  addressed  in  the 
supplementary  language  to  these  final 
regulations.  Other  letters  were 
submitted  by  representatives  of  seven 
local  government  agencies,  legal 
representatives  of  two  local  property 
owners  associations,  and  one  private 
citizen.  In  addition,  comments  received 
from  the  U.  S.  Army  Corps  of  Engineers 
immediately  after  the  close  of  the  formal 
comment  period  have  been  considered 
as  well. 

With  one  exception,  the  letters 
received  were  from  those  who  support 
the  concept  of  the  flood  control 
restoration  zone.  One  letter  urged  FEMA 
to  include  a  requirement  in  the 


regulations  that  prohibits  the  restoration 
from  causing  an  increase  in  flood 
hazards  elsewhere.  All  letters  were 
submitted  from  the  Los  Angeles  and 
Sacramento,  California  areas,  including 
three  Congressional  representatives  of 
those  areas. 

Major  issues  raised  in  the  public 
comments  included  the  maximum  five 
year  restoration  period,  the  provision 
requiring  new  construction  in 
developed  areas  to  be  elevated  to  three 
feet  above  the  highest  adjacent  grade; 
the  absence  of  a  "hold  harmless" 
provision  for  delays  in  meeting  the 
restoration  schedule,  and  the  definition 
of  "developed"  areas.  Several  comments 
suggested  that  the  proposed  regulations 
pertaining  to  these  provisions  be 
rewritten  based  on  concern  that  the 
regulations  do  not  comply  with 
Congressional  intent  as  reflected  in  the 
legislative  history. 

Changes  have  Seen  made  since  the 
proposed  rules  were  published  in  April 
1994.  We  decided  that  because  of  the 
changes,  and  because  of  the  technical 
nature  of  the  issues  that  these 
regulations  address,  the  public  and  all 
affected  parties  should  have  another 
opportunity  to  review  and  comment  on 
the  rule  before  FEMA  publishes  a  final 
rule.  This  interim  final  rule  wrill  permit 
FEMA  to  meet  the  statutorily  mandated 
date  of  October  28, 1994  for 
promulgation  of  regulations,  and  it  will 
give  the  public  and  all  affected  parties 
45  days  in  which  to  review  and 
comment  on  the  interim  final  rule. 
When  the  45-day  comment  period  ends, 
FEMA  will  review  and  evaluate  all 
vmtten  comments  received  during  that 
period,  and  will  publish  a  final  rule  in 
the  Federal  Register. 

Definition  of  Developed  Area 

Several  comments  were  received  on 
the  definition  of  "developed  area".  One 
comment  requested  clarification  on 
whether  open  space  is  to  be  included 
within  the  definition  of  "developed 
area".  A  related  comment  requested  that 
the  definition  be  expanded  to  include 
existing  publicly-owned  property  that  is 
critical  to  the  well-being  of  the 
community.  FEMA  recognizes  that  there 
may  be  some  confusion  over  whether 
publicly-owned  open  space  is  included 
within  the  definition  of  "developed 
area".  These  areas  are  meant  to  be 
included  in  the  definition  of  "developed 
area"  since  they  generally  support  the 
residential,  commercial,  and  industrial 
well-being  of  the  community.  The  term 
■■public  facilities"  in  paragraph  (a) 
encompasses  publicly-owned  open 
space,  buildings,  and  facilities,  such  as 
schools,  hospitals,  public  parks  and 
open  space,  and  historic  sites.  FEMA 


believes  that  it  is  unnecessary  to  alter 
the  regulations  to  clarify  this  point. 

One  comment  expressed  concern  that 
the  75%  figiue  in  the  definition  in 
which  an  area  must  be  improved  with 
residential,  industrial,  and  commercial 
structures  is  an  arbitrary  threshold. 
FEMA  beheves  that  the  75%  figure  in 
paragraph  (a)(1)  is  a  reasonable 
threshold  for  determining  a  "developed 
area"  which  is  considered  or  is 
generally  recognized  as  a  city,  town,  or 
suburban  area  that  consists  of 
residential,  commercial,  and  industrial 
buildings,  structures,  and  streetscape 
and  public  areas  that  form  a  distinct 
neighborhood  or  section  of  a  city  or 
urban  place  with  the  basic  urban 
infrastructure  in  place. 

A  related  comment  concerned  areas 
within  a  city  in  which  there  are  vacant 
lots  and  parcels.  Vacant  land  that 
contains  no  structures  or  buildings  may 
be  included  within  a  "developed  area" 
if  the  land  had  been  previously 
developed  and  redevelopment  of  the 
site  can  be  generally  supported  by  the 
infrastructure  in  place.  This  vacant  land 
is  considered  '•infill".  Land  that  is  in  a 
natural  or  undisturbed  state  or  in 
agricultural  production  at  the  time  the 
designation  is  adopted  is  not  considered 
"vacant"  land  or  an  "infill  site"  within 
a  "developed  area". 

One  comment  requested  that  non- 
residential subdivisions  be  given  the 
same  consideration  as  residential 
subdivisions  at  44  CFR  59.1(c)  of  the 
definition  which  addresses  "vested 
rights".  The  intent  of  this  paragraph  is 
to  recognize  areas  as  "developed  areas" 
where  the  investment  in  the  land  and 
infrastructure  is  substantial  and 
development  is  underway  and 
infrastructure  and  structures  are  being 
built  on  an  ongoing  basis.  FEMA  agrees 
that  the  interim  final  rule  should 
recognize  and  include  nonresidential 
structures  and  has  made  changes  to 
paragraph  (c)  to  include  nonresidential 
subdivisions.  In  addition.  FEMA 
includes  single  lot-type  developments, 
such  as  planned  unit  developments,  that 
are  a  minimum  of  20  contiguous  acres. 

Concerns  were  raised  that  the 
proposed  rule  precludes  all 
development  in  areas  outside  of  the 
"developed  area".  The  suggestion  was 
made  that  the  regulations  allow 
nonresidential  construction  in  these 
areas  because  of  the  importance  of 
economic  development  to  the 
community  and  because  many  local 
communities  ciorrently  impose  adopted 
floodproofing  criteria  in  order  to 
minimize  flood  damage.  The  suggestion 
was  also  made  that  the  regulations' 
should  restrict  residential  construction 


in  areas  outside  of  the  "developed  . 
area". 

The  interim  final  rule  does  not 
preclude  development  in  areas  outside 
of  the  "developed  area".  The  term, 
"developed  area"  is  a  means  to 
determine  which  elevation  or 
floodproofing  requirement  must  be 
applied  for  new  construction  within 
Zone  AR.  The  definition  also  does  not 
classify  or  establish  the  location  of 
residential  and  non-residential 
construction  or  other  land  uses.  The 
establishment  of  regulations  governing 
the  use  of  land  is  a  decision  that  resides 
within  the  state  and  local  land  use 
authority.  Nonresidential  and 
residential  construction  can  be  built  in 
areas  outside  of  the  "developed  area"  as 
long  as  they  are  built  in  accordance  with 
the  minimum  NFIP  floodplain 
management^riteria  and  at  the 
elevation  established  at  the  site.  While 
the  NFIP  floodplain  management 
criteria  require  the  elevation  of 
residential  structures,  nonresidential 
construction  has  the  option  of  elevating 
or  floodproofing.  Criteria  for 
floodproofing  are  established  in  the 
NFIP  Regulations  that  the  NHP 
community  must  apply,  at  a  minimum, 
if  this  option  is  chosen. 

Another  comment  asked  FEMA  how 
the  boundaries  of  an  area  will  be 
determined  to  classify  it  as  a 
"developed  area".  The  responsibility  for 
designating  and  adopting  an  official 
map  or  legal  description  of  those  areas 
within  Zones  AR,  AR/Al-30.  AR/AE. 
AR/AH,  AR/A,  or  AR/AO  that  are 
designated  "developed  areas"  is 
established  in  the  floodplain 
management  criteria  for  flood-prone 
■areas  at  §  60.3(f)(2)  and  the  eligibility 
procedures  at  §65.14.  In  accordance 
with  these  sections,  it  is  the 
commimity's  responsibility  to  submit, 
as  part  of  the  community's  application 
for  designation  of  flood  control 
restoration  zones,  its  proposed 
designation  of  "developed  areas"  in 
accordance  with  the  definition  at  §  59.1 
to  FEMA  for  approval.  FEMA  must 
determine  that  the  community 
designations  are  consistent  with  the 
definition  of  "developed  area"  at  §  59.1. 
The  community  may  use  whatever 
method  it  deems  appropriate  to 
determine  whether  a  particular  parcel, 
tract,  or  lot,  or  subdivision  is  within  a 
"developed  area"  as  defined  in  §  59.1  or 
outside  of  a  "developed  area".  However. 
FEMA  encourages  communities  to 
coordinate  with  the  FEMA  Regional 
Offices  on  designation  of  "developed 
areas"  before  the  community  adopts  an 
official  map  or  legal  description  of 
"developed  areas"  within  the 


designated  flood  control  restoration 
zone. 

Five  Year  Maximum  Restoration  Period 

The  majority  of  the  letters  received 
objected  to  the  maximimi  five  year 
restoration  period  contained  in  the 
proposed  rule  as  being  inadequate.  The 
proposed  ru]e  limits  the  duration  of  a 
flood  control  restoration  zone 
designation  to  a  maximum  Ave  year 
period  by  providing  that  for  a 
community  to  be  eligible  for  and  to 
maintain  such  a  designation,  the  flood 
protection  system  must  be  fully  restored 
or  must  have  achieved  "adequate 
progress"  as  defined  in  NFIP  regulations 
at  Section  61.12  within  a  period  not  to 
exceed  five  years.  Comments 
specifically  cited  experience  with  the 
ongoing  restoration  of  flood  protection 
systems  for  both  Los  Angeles  and 
Sacramento,  California,  Wbich  have 
already  been  in  progress  for  more  than 
five  years  without  achieving  "adequate 
pro^ss".  Most  comments  fovored  a 
ten-year  restoration  period  for  AR  Zone 
designation  as  being  a  more  reasonable 
time  frame  for  restoring  a  flood 
protection  system,  particularly  because 
the  restoration  involves  Federal 
funding.  Comments  also  cited  that  the 
statute's  legislative  history  supported  a 
ten  year  pwriod  for  restoration. 

When  establishing  a  time  limit  for  the 
restoration  of  100-year  protection, 
FEMA  recognizes  the  need  to  assess 
what  would  be  necessary  to  provide  a 
reasonable  time  frame  for  restoring  a 
flood  protection  system  involving 
Federal  funds  or  for  achieving 
"adequate  progress"  to  satisfy  the 
criteria  in  S  61.12.  The  U.S.  Army  Corps 
of  Engineers  submitted  comments  on 
the  proposed  rule  that  stated  that  a  five- 
year  time  frame  may  not  be  adequate  to 
ensure  that  satisfactory  progress  is  made 
on  the  project  restoration  to  meet  the 
adequate  progress  requirements  of 
§61.12  of  existing  NFIP  regulations. 
Those  comments  went  on  to  indicate 
that  ten  yean  may  be  a  more  realistic 
expectation  for  projects  that  require 
Congressional  authorization  and 
appropriation  of  funds. 

The  regulations  apply  specifically  to 
communities  where  the  existing  flood 
protection  system  is  a  Federal  project 
and  the  restoration  involves  Federal 
funds.  Because  the  U.S.  Army  Corps  of 
Engineers  is  the  Federal  agency  most 
frequently  involved  in  design  and 
construction  of  Federal  flood  protection 
systems,  FEMA  believes  that  it  is 
appropriate  to  give  considerable  weight 
to  the  guidance  they  have  provided  with 
respect  to  establishing  a  limit  on  the 
restoration  period.  Therefore,  the 
interim  final  rule  provides  a  maximum 


53594     Federal  Register  /  Vol.  59,   Jo.  205  /  Tuesday.  October  25.  1994  /  Rules  and  Regulations 


t  m-year  restoration  period,  rather  than 
e  five  years  contained  in  the  proposed 
gulations.  This  revision  is  cited  at  the 
propriate  locations  in  §65.14  of  the 
terim  final  rule. 
Comments  were  received  that 
expressed  the  opinion  that  Congress 
intended  that  the  restoration  period  be 
negotiated  on  a  community-by- 
c  Dmmunity  basis  and  implied  that 
Qongress  did  not  intend  for  a  specific 
dap  or  limit  to  be  applied  to  the  length 
qf  the  restoration  period. 
We  respond  to  tnis  latter  comment  by 
ating  that,  according  to  the  statute,  a 
immunity  is  to  be  considered  to  be  in 
e  process  of  restoration  as  long  as  the 
storation  of  the  flood  protection 
sK^stem  "•  •  •is  scheduled  to  occur 
within  a  designated  time  period  •  •  *". 
The  term,  "designated  time  period" 
iiidicates  the  establishment  of  a  specific, 
(jr  definite  period  of  time  for  restoration 
i^  order  to  confer  AR  Zone  eligibility 
pon  a  community.  Therefore,  we 
lieve  that  the  proposed  rule  is 
nsistent  with  the  statute  by  specifying 
maximum  time  frame  for  restoring  the 
flood  protection  system  that  can  be 
uniformly  applied  to  eligible 
'  mmiuities. 
Within  that  maximum  time  frame,  the 

ations  anticipate  that  the 
mmunity  and  I%MA  will  negotiate  a 

ific  restoration  plan  for  a  given 
ood  protection  system  that  will  be 
based  on  the  individual  requirements 
^r  restoring  that  system.  Toe  plan  must 
identify  when  the  project  will  be 
Completed  or  when  the  conimunity  will 
Aibmit  a  request  for  a  finding  of 
I  dequate  progress  that  satisfies  the 
I  Miuirements  of  §  61.12.  These  dates 
1  nil  be  dependent  upon  the  project 
y  /hich  may  not  require  the  full  ten-year 
maximum  restoration  period  provided 
by  these  regulations. 

'fHold  Harmless"  Provision  for  Delays 
i  a  Compljrittg  With  Restoration 
i  chedule 

Several  comments  objected  to  the 
Absence  of  a  "hold  harmless"  provision 
the  regulations  to  address  delays  in 
eeting  the  restoration  schedule  for  any 
ason.  It  was  felt  that  the  lack  of  such 
provision  essentially  holds  the 
ommunity  responsible  for  actions  that 
may  be  beyond  its  control.  For  example, 
I  he  community  may  not  be  the  local 
troject  sponsor  of  the  restoration  project 
jid,  as  a  result,  may  have  limited 
nfluence  as  to  whether  the  project's 
ocal  and  federal  sponsors  meet  the 
estoration  schedule  agreed  upon  by  the 
ommunity  and  FEMA  as  part  of  the 
Community's  application  for  AR  Zone 
iesign^ions.  In  addition,  several 
omments  cited  that  potential  delays  in 


Congressional  authorization  and 
appropriation  of  funds  could  affect  a 
community's  ability  to  comply  with  the 
restoration  schedule,  as  could  disasters 
and  acts  of  nature,  such  as  earthquakes 
or  other  natural  hazards.  These 
comments  cite  the  legislative  history  as 
supporting  the  position  that  the 
regulations  provide  maximiun  flexibility 
for  the  commimity  to  meet  the 
restoration  schedule. 

In  addition,  one  comment  suggested 
that  §  65.14(g)  of  the  proposed 
regulations  recognized  the  potential  for 
such  delays  in  that  it  requires  the 
community  and  the  Federal  sponsor  to 
update  the  restoration  plan  and  identify 
any  "*  •  •  problems  that  will  delay  the 
project  completion  from  the  restoration 
plan  previously  submitted  *  •  *".  The 
provisions  in  §  64.14(g)  provide  for 
relatively  minor  modifications  to  the 
scheduled  restoration  plan,  including 
modifying  the  time  frames  negotiated 
under  an  existing  restoration  plan. 
However,  it  does  not  imply  that  the 
maximum  restoration  period  provided 
for  in  the  regulations  can  be  exceeded 
as  a  result  of  any  modification. 

It  is  our  position  that  the  regulations 
should  not  include  "hold  harmless" 
provisions  or  provisions  to  extend,  for 
any  reason,  the  AR  Zone  designation 
beyond  the  maximum  ten-year 
restoration  period  specified  in  the 
regulations.  Central  to  this  position  is 
FEMA's  belief  that  the  flood  control 
restoration  zone  is  not  a  long-term  or 
permanent  flood  insurance  zone 
designation.  A  provision  to  extend  the 
AR  Zone  designation  or  the  inclusion  of 
a  "hold  harmless"  provision  would,  in 
FEMA's  opinion,  be  contrary  to  the 
statute. 

Delineation  of  "Dual"  Zones 

Two  comments  expressed  the  concern 
that  the  "dual"  zone  provision 
contained  in  the  proposed  regulations  is 
confusing  and  should  be  eliminated  if  it 
does  not  benefit  property  owners.  This 
provision  is  specifically  intended  to 
benefit  current  and  future  owners  of 
structures  located  in  areas  that,  because 
of  flooding  from  other  sources  that  the 
flood  protection  system  does  not 
contain,  will  continue  to  be  subject  to 
flooding  after  the  flood  protection 
system  is  completely  restored.  The 
provision  is  retained  in  these 
regulations. 

Limitations  on  AR  Zone  Designation 

Comments  were  raised  concerning  the 
requirement  in  §  64.14(b)  of  the 
proposed  rule,  which  states  that  "a 
community  may  have  a  flood  control 
restoration  zone  designation  only  once 
for  the  purposes  of  restoring  a  given 
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flood  protection  system".  The 
requirement  does  not  limit  a 
community's  future  eligibility  for  the 
AR  Zone  designation  in  the  event  that 
a  fiilly  restored,  certified  and  accredited 
flood  protection  system  were  to  be 
decertified  again.  The  provision 
prevents  a  commimity  from  seeking  a 
second  flood  control  restoration  zone 
designation  if  the  initial  designation  has 
been  removed  due  to  noncompliance 
with  the  restoration  schedule  or  due  to 
a  finding  that  satisfactory  progress  is  not 
being  made  to  complete  the  restoration. 
FEMA  believes  that  it  is  imnecessary  to 
alter  the  regulations  to  clarify  this  point. 

Application  and  Submittal 
Requirements 

Several  comments  were  made 
pertaining  to  the  application  and 
submittal  requirements  contained  in 
§  65.14(e)  of  the  proposed  regulations. 

One  comment  suggested  that  the 
regulations  be  revised  to  state  that  the 
local  project  sponsor,  not  the 
community  applicant  be  responsible  for 
submitting  the  documentation 
requirements  at  §  65.14(e)  (1),  (3),  (5), 
(6),  and  (7). 

We  believe  that  it  is  appropriate  that 
the  community  be  responsible  for 
submitting  doamientation  referenced 
above.  In  doing  so,  the  community  does 
not  assume  financial  or  administrative 
responsibility  for  restoration  of  the  flood 
protection  system.  For  certain  submittal 
requirements,  such  as  the  restoration 
plan  referenced  at  §  65.14(e)(7),  the 
community  would  be  expected  to  work 
with  the  local  and  federal  project 
sponsors  to  complete  this  requirement. 
C3ther  requirements,  such  as  a  statement 
required  of  the  community  to 
accompany  the  Federal  agency 
certification  required  at  §  65.14(e)(3), 
would  be  to  assiue  FEMA  that  the 
community  is  aware  of  the  certification 
being  made  by  the  Federal  agency,  but 
it  does  not  imply  any  specific  technical 
input  or  expertise  on  the  part  of  the 
community. 

One  comment  suggested  that  the 
docixmentation  required  in  §  65.14(e) 
include  a  statement  that  the  flood 
protection  system  imder  restoration  will 
not  increase  flood  hazards  in 
surrounding  areas.  Such  a  provision 
relates  directly  to  the  design 
requirements  for  constructing  a 
restoration  project  that  is  not  within  the 
scope  of  the  statute  or  these  regulations. 
It  is  appropriate  that  concerns  about 
induced  flooding  be  addressed  by  the 
local  and  Federal  sponsors  of  the 
restoration  project.  Therefore,  such  a 
provision  has  not  been  included  in 
these  regulations. 


One  comment  objected  to  the 
requirement  in  §  65.14(e)(1)  that  the 
community  submit,  as  part  of  its 
application  for  designation  of  AR  Zones, 
a  statement  whether  the  flood  protection 
system  is  the  subject  of  pending 
litigation  or  administrative  actions. 
FEMA  believes  that  the  information  is 
pertinent  to  FEMA's  determination 
whether  the  restoration  project  is  viable 
and  likely  to  be  completed  in 
accordance  with  the  restoration  plan 
required  in  §65. 14(e)(7).  An  affirmative 
response  would  not  necessarily  result  in 
FEMA's  denial  of  the  community's 
application.  It  is  imperative  that  FEMA 
be  aware  of  any  and  all  existing  and 
potential  obstacles  to  the  timely 
restoration  of  a  flood  protection  system 
so  that  the  Director  can  accurately 
evaluate  a  community's  application  for 
designation  of  AR  Zones. 

Comments  were  raised  regarding  the 
application  requirement  in  §  65.14(e)(5) 
that  the  commimity  applicant  submit  a 
feasibihty  study  performed  by  a  Federal 
agency  that  deems  that  the  flood 
protection  system  is  restorable.  Several 
comments  observed  that  the  term 
"feasibility  study"  as  used  by  the  U.S. 
Army  Corps  of  Engineers  is  a  specific 
document  within  the  framework  of  the 
project  planning  process,  and 
depending  on  the  type  of  restoration 
project,  a  feasibility  study  may  not 
always  be  performed.  Other  comments 
were  concerned  about  the  length  of  time 
that  may  be  required  to  prepare  a  U.S. 
Army  Corps  of  Engineera  feasibility 
study  and  the  associated  delay  in  the 
community's  eligibility  for  AR  Zone 
designation.  At  least  one  comment 
suggested  that  for  projects  sponsored  by 
the  U.S.  Army  Corps  of  Engineers,  a 
"reconnaissance"  level  study  would 
provide  the  assurances  that  FEMA 
requires  by  demonstrating  a  Federal 
interest  in  the  project  that  would  restore 
a  minimum  100-year  level  protection 
and  which  would  identify  a  local 
sponsor  for  the  restoration  project. 

The  interim  final  rule  has  been 
revised  to  delete  the  reference  to 
"feasibility  study"  at  §  65.14(e)(5)  and 
instead  to  refer  to  a  study  performed  by 
a  federal  agency  that  would  demonstrate 
that  there  is  a  federal  interest  in  the 
restoration  of  the  system  and  that  it  is 
deemed  to  be  feasible  to  restore  the 
system  to  provide  at  least  100-year 
protection. 

One  comment  suggested  that  the 
application  requirement  to  submit  a 
feasibility  study  would  delay  the 
community's  eligibility  for  AR  Zone 
designation  which  would  becontrary  to 
legislative  intent.  This  comment  implies 
that  community  eligibility  for  an  AR 
Zone  designation  should  follow 


immediately  after  the  decertification  of 
the  existing  flood  protection  system. 

The  eligibility  requirements  contained 
in  the  statute  refer  to  a  level  of  activity 
that  would  not  likely  be  in  place  as  soon 
as  the  system  was  decertified.  Therefore, 
FEMA  anticipates  that  communities 
would  be  mapped  as  special  flood 
hazard  areas  with  flood  elevations  (AE 
Zones),  until  such  time  as  the  progress 
on  the  restoration  of  the  flood  protection 
system  reached  a  point  that  would  meet 
the  ehgibihty  requirements  for  AR  Zone 
designation.  This  process  is  similar  to 
the  process  used  to  designate  A99  Zones 
under  provisions  in  the  NFIP 
regulations  at  44  CFR  61.12. 

Several  comments  objected  to  the 
certification  requirement  in  §  65.14(e)(6) 
that  the  design  and  construction  of  the 
restoration  project  involve  Federal 
funds  in  order  for  the  commimity  to  be 
eligible  for  AR  Zone  designation'  One 
specific  comment  noted  that  the  statute 
does  not  specify  a  Federal  flood 
protection  system.  As  stated  in  the 
supplementary  information  of  the 
proposed  rule,  the  existing  FEMA 
regulations,  44  CFR  61.12,  limit  A99 
Zone  designation  to  communities  that 
have  made  adequate  progress  on  the 
construction  of  a  flood  protection 
system  involving  Federal  funds. 
Requiring  that  the  restoration  project 
involve  Federal  funds  is  consistent  with 
the  existing  regulatory  provisions  of 
§61.12. 

Furthermore,  the  statute  provided  for 
floodplain  management  provisions  that 
permit  development  in  flood  control 
restoration  zones  to  take  place  at 
elevations  below  the  base  flood 
elevation  (BFE)  that  would  apply  in  the 
absence  of  a  flood  protection  system. 
Not  only  will  new  structures  be  exposed 
to  increased  flood  risk  until  the  flood 
protection  system  is  fully  restored,  but 
those  same  new  structures  can  be 
insured  at  less  than  actuarial  rates.  The 
insurance  subsidy  established  in  the 
National  Flood  Insurance  Program 
(NFIP)  was  originally  intended  for  the 
benefit  of  those  who  built  without 
knowledge  of  the  risk.  In  contrast,  the 
subsidy  for  AR  Zone  designations  is 
extended  to  those  who  are  aware,  or 
ought  to  be  aware,  of  the  increased  risk. 
This  special  consideration  is  granted  on 
the  specific  assumption  that  the 
increased  risk  is  temporary  and  will  be 
mitigated  in  the  near  term.  Therefore,  in 
extending  the  subsidy  in  the  AR  Zones, 
there  has  to  be  a  high  degree  of 
assurance  that  the  restoration  project 
will  be  completed. 

FEMA  recognizes  that  there  are  local 
jurisdictions  that  may  have  the 
resources  to  build  and  to  restore  flood 
protection  systems  vdthout  Federal 
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financial  support.  On  the  other  hand, 
the  subsidy  and  the  less  restrictive  flood 
plain  management  criteria  could  reduce 
a  community's  incentive  to  press  for 
timely  completion  of  its  restoration 
project.  FEMA  cannot  compel  the 
completion  of  a  restoration  project. 
Without  Federal  participation  in  a 
restoration  project,  the  Federal 
government  cannot  insure  that  the 
anticipated  flood  protection  will  be 
achieved  within  the  time  allowed  by  the 
rule.  FEMA  concludes  that  a  lack  of 
Federal  involvement  in  the  restoration 
process  would  introduce  too  great  an 
uncertainty  that  the  restoration  projects 
will  be  completed  in  a  timely  manner. 

The  pubUc  policy  concern  is  that,  if 
restoration  of  the  flood  protection 
system  is  never  completed,  or  is 
completed  only  after  a  lengthy  delay, 
the  owners  and  occupants  of  structures 
buih  during  the  restoration  period  at 
elevations  below  the  actual  100-year 
flood  level  will  permanently  be  at  a 
greater  risk  of  flooding  than  they  would 
otherwise  have  been,  and  this  regulation 
would  have  contributed  directly  to  that 
greater  risk.  This  is  contrary  to  the  basic 
purpose  of  the  NFIP.  (See  42  USC 
S  4001(c)).  Therefore,  the  interim  final 
rule  retains  the  requirement  that  a 
Federal  agency  be  involved  in  the 
funding  of  the  restoration  in  order  to 
establish  an  essential  assurance  that  the 
restoration  will  be  completed. 

One  comment  requested  that  the 
regulations  at  §  65.14(e)(8)  allow 
changes  to  the  community's  adopted 
map  or  legal  description  Uiat  designates 
the  "developed  areas"  to  accommodate 
minor  errors  and  omissions.  FEMA 
recognizes  that  errors  or  omissions  may 
occur  in  the  drafting  of  a  map  or  legal 
description  of  the  designated 
"developed  areas"  that  the  community 
then  officially  adopts.  In  such  cases, 
FEMA  would  allow  the  community  to 
submit  a  revised  map  or  legal 
description  that  identifies  the  error  or 
omission.  Communities  would  be 
required  to  submit  evidence  to  FEMA 
that  the  specific  land  areas  to  be 
designated  as  "developed  areas"  satisfy 
the  requirements  of  the  definition  of 
"developed  areas"  at  the  time  the  initial 
designation  was  adopted.  Communities 
would  not  be  allowed  to  modify  the 
map  or  legal  description  to  redesignate 
"developed  areas"  at  their  discretion 
while  the  flood  control  restoration  zone 
designation  remains  in  effect. 

One  comment  suggested  that  the 
regulations  provide  for  reconsideration 
when  the  Director  determines  that  a 
'community  is  ineligible  for  a  flood 
control  restoration  zone  designation 
under  the  provisions  contained  in  the 
proposed  rule  at  §  65.14(f).  The  interim 


Federal  Register  /  Vol.  59.  No.  205  /  Tuesday.  October  25.  1994  /  Rules  and  RegulaUons      53597 


final  rule  provides  for  processing  a 
lunity's  application  according  to 
dures  specified  in  existing  NFIP 
„  lations  at  44  CFR  65.9.  FEMA 
believes  that  these  procedures  are 
a  lequate.  Furthermore,  there  is  no 
p  rohibition  against  resubmitting  an 
application  for  AR  Zone  designation. 

Another  comment  suggested  that  the 
p  rocedures  cited  in  the  proposed 
n  igulations  at  §  65.14(i)  for  removing  the 
ffcod  control  restoration  zone 
designation  provide  for  a  prior  written 
notice  to  the  community  and  an 
(^portunity  to  remedv  the  situation. 
J  FEMA  agrees  that  the  community 
sbould  be  given  prior  written  notice  of 

le  Director's  determination  and  an 
opportunity  to  submit  information  to 
snpport  retaining  the  AR  designation. 
ae  interim  final  rule  at  §  65.14(i)  was 
ivised  accordingly.  However,  the  time 
une  specified  in  the  restoration  plan 
stall  not  exceed  the  ten  year  maximum 
restoration  period.  In  addition,  the 
ii  terim  final  rule  states  that  the  revision 
o  the  Flood  Insurance  Rate  Map  to 
n  move  the  flood  control  restoration 
zi  ine  designation  will  be  accomplished 
ii  accordance  with  the  existing 
n  gulations  at  44  CFR  Part  67.  Finally, 
tl  e  term  "procedures"  has  been 
SI  ibstituted  for  the  term  "criteria"  in  the 
^^^  J^ption  of  §  65.14  (h)  and  (i)  since 
I    "11  islerm  better  describes  the  content  of 
tl  ese  sections. 

F  oodplain  Management  and  Land  Use 
R  iquirements  in  a  Flood  Control 
R  jstoration  Zone 

There  were  several  comments 
c(  mceming  the  elevation  requirements 
ir  the  proposed  rule.  One  comment 
s\  iggested  that  the  local  community 
sliould  be  the  responsible  entity  for 
d  ftermining  which  structures  should  be 
e  svated  and  also  for  determining  the 
le  ve\  at  whit  h  these  structures  should 
b  I  elevated.  There  were  several 
c(  mments  requesting  that  FEMA  apply 
tl  e  two-foot  elevation  that  was 
SI  pported  in  the  legislative  history 
ir  stead  of  the  three-foot  requirement  as 
e!  tablished  in  the  proposed  rule  for 
"(  eveloped  areas".  Two  comments 
r€  quested  that  structures  be  allowed  to 
b  constructed  at  grade  in  deep  flood 
aj  eas  because  elevating  to  three  feet  will 
ni  »t  significantly  reduce  flood  damages. 
C  )ncem  was  also  expressed  that  the 
e  8vation  requirement  was  unreasonable 
b(  cause  of  the  costs  associated  with  the 
tl  ree  foot  elevation  requirement  and 
tl  at  this  elevation  would  not 
a(  sthetically  fit  in  with  existing 
st  -uctures  not  built  at  this  elevation. 

Congress,  under  Section  928  of  Public 
L  w  102-550.  42  U.S.C.  4014(0. 
d  rected  FEMA  to  "develop  and 


promulgate  regulations  to  implement 
this  subsection ,  including  minimum 
floodplain  management  criteria,  within  « 
24  months  after  the  date  of  enactment  of 
this  subsection".  The  law  is  specific  in 
stipulating  that  the  NFIP  minimum 
elevation  requirements  for  new  " 
construction  in  impacted  areas  subject 
to  flood  depths  less  than  five  feet  and 
for  infill,  redevelopment  and 
rehabilitation,  regardless  of  flood  depth, 
could  not  exceed  three  feet. 

FEMA  beUeves  the  law  is  clear  in 
establishing  the  floodplain  management 
criteria  in  a  flood  control  restoration 
zone.  FEMA  also  believes  that  it  is  in 
the  best  interest  of  the  NFIP  to  require 
structures  to  be  elevated  to  the  lower  of 
either  the  AR  BFE  or  the  three-foot 
elevation  permitted  by  the  statute 
because  of  the  increased  flood  risk  to 
which  properties  will  be  exposed  during 
the  restoration  period.  Furthermore,  the 
three-foot  elevation  of  structures  would 
afford  additional  protection  from  flood 
events  that  may  exceed  the  capacity  of 
the  decertified  flood  protection  system, 
which  at  a  minimum  must  provide  at 
least  a  35-year  level  of  protection  in 
order  to  be  eligible  for  a  flood  control 
restoration  zone.  The  floodplain 
management  criteria  established  for  a 
flood  control  restoration  zone  also 
recognize  that  there  is  a  chance  that  the 
project  will  not  be  restored. 
Consequently,  the  elevation  requirement 
of  three  feet  limits  the  exposure  to  the 
National  Flood  Insurance  Fund  if  the 
project  is  not  restored. 

The  floodplain  management  criteria 
established  are  the  minimum  standards 
for  the  adoption  of  floodplain 
management  regulations  within  those 
areas  designated  as  a  flood  control 
restoration  zone  (Zone  AR,  AR/Al-30, 
AR/AE.  AR/AH,  AR/AO,  or  AR/A).  Any 
community  may  exceed  the  minimum 
standards  by  adopting  more  restrictive 
requirements. 

Those  seeking  variances  would  use 
procedures  that  communities  have 
established  to  deal  with  hardship  and 
other  unusual  conditions.  Communities 
administer  the  variances  according  to  44 
CFR  60.6(a).  We  emphasize  that  while 
variances  may  reduce  floodplain 
management  requirements,  they  do  not 
reduce  flood  insurance  rates.  By  law, 
flood  insurance  rates  must  be  charged 
commensurate  with  the  risk  to  which  a 
building  is  exposed.  Any  person  seeking 
a  variance  to  reduce  floodplain 
management  requirements  should 
investigate  the  impact  of  the  variance  on 
the  cost  of  flood  insurance. 

Furthermore,  the  widely  accepted 
protection  techniques  available  for  new 
construction  of  residential  structures 
and  non-residential  structures  provide      ; 


practical  and  affordable  alternatives  that 
can  be  designed  to  be  compatible  with 
existing  construction  in  a  flood  control 
restoration  zone.  For  non-residential 
construction,  the  NFIP  provides  the 
option  of  elevation  or  floodproofing  to 
resist  the  effects  of  flooding.  Rather  than 
specify  an  elevation  or  floodproofing 
method,  the  regulations  give  the 
property  owner  or  builder  the  flexibility 
to  choose  the  most  appropriate 
technique.  Similarly,  there  are  several 
common,  affordable  methods  of 
elevating  residential  structures, 
including  elevation  on  earth  fill, 
foundation  walls,  posts,  piles,  and  piers.. 
In  some  cases,  it  may  be  advantageous 
to  use  a  combination  of  elevation 
methods. 

One  comment  requested  that  the 
regulations  clarify  the  use  of  the  term 
"highest  adjacent  grade"  compared  to 
the  term  "existing  grade'"  that  is  used  in 
the  statute.  The  term  "highest  adjacent 
grade"  is  used  in  the  interim  final  rule 
at  paragraph  60.3(f)(3)(i).  This  paragraph 
establishes  the  elevation  that  must  be 
used  for  applying  the  floodplain 
management  requirements  in  areas 
within  Zone  AR  designated  as  a 
"developed  area"  for  new  construction 
and  in  other  areas  in  Zone  AR  where  the 
AR  flood  depth  is  five  feet  or  less.  In 
these  areas,  the  reqmrement  is  to  apply 
the  lower  of  either  the  AR  base  flood 
elevation  or  the  elevation  that  is  three 
feet  above  highest  adjacent  grade.  FEMA 
used  the  term  "highest  adjacent  grade" 
since  it  is  already  defined  in  the 
regulations.  "Highest  adjacent  grade"  in 
the  NFIP  regulations  is  defined  as  "the 
highest  natural  elevation  of  the  groimd 
surface  prior  to  construction  next  to  the 
proposed  walls  of  a  structure".  The 
definition  in  the  regulations  provides 
guidance  on  the  reference  point  from 
which  to  measure  the  elevation  of  three 
feet  when  a  proposed  site  is  sloped. 
Also,  by  applying  a  single  reference 
point,  communities  can  consistently 
apply  the  elevation  requirements  to 
structures.  Therefore,  FEMA  does  not 
believe  the  term  "highest  adjacent 
grade"  is  inconsistent  with  the  Act. 

National  Environmental  Policy  Act 

FEMA  has  determined,  based  upon  an 
environmental  assessment,  that  this 
interim  final  rule  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment.  As  a  result,  an 
Enviroiunental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 
public  inspection  and  copying  at  the 
Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 


Management  Agency.  500  C  Street.  SW., 
Washington,  DC  20472. 

Regulatory  Flexibility  Act 

The  Director  certifies  that  this  interim 
final  rule  is  exempt  fi-om  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  the  proposed 
flood  control  restoration  zone  is 
required  by  statute,  42  U.S.C.  4014(fl, 
and  is  required  to  enhance  and  maintain 
commimity  eligibility  in  the  National 
Flood  Insurance  Program  during  the 
period  needed  to  restore  flood 
protection  systems  to  provide  a 
minimum  100-year  level  of  protection 
required  for  accreditation  on  National 
Flood  Insurance  Program  maps.  A 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Paperwork  Reduction  Act 

This  interim  final  rule  contains 
collections  of  information  as  described 
the  Paperwork  Reduction  Act  that  are 
covered  by  the  following  OMB  Control 
Numbers:  3067-0020;  3067-0022;  3067- 
0127;  and  3067-0147. 

Executive  Order  12612.  Federalism 

This  interim  final  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  interim  final  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

Promulgation  of  this  interim  final  rule 
is  required  by  statute.  42  U.S.C.  4014(f), 
which  also  specifies  the  regulatory 
approach  taken  in  the  proposed  rule.  To 
the  extent  possible  imder  the  statutory 
requirements  of  42  U.S.C.  4014(f),  this 
proposed  rule  adheres  to  the  principles^ 
of  regulation  as  set  forth  in  Executive 
Order  12866. 

List  of  Subjects  in  44  CFR  Parts  59.  60. 

64,  65.  70.  and  75 

Administrative  practice  and 
procedure.  Flood  insurance.  Flood 
plains.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Parts  59.  60.  64, 

65,  70,  and  75  are  amended  as  follows: 

PART  59— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  59  is 
revised  to  read  as  follows: 

Authtnity:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 


1978  Coihp.,  p.  329,  43  PR  41943;  E.O.  12127. 
3  CFR.  1979  Comp.,  p.  376. 

§58.1    [AmendMQ 

2.  Section  59.1  is  amended  to  read  as 
follows: 

A.  The  definition  ol  Area  of  shaUow 
flooding  is  revised  to  read  as  follows: 

§59.1    Definitions. 

•  •        •        •        • 

Area  of  shallow  flooding  means  a 
designated  AO,  AH,  AR/AO,  AR/AH.  or 
VO  zone  on  a  community's  Flood 
Insurance  Rate  Map  (FIRM)  with  a  one 
percent  or  greater  annual  chance  of 
flooding  to  an  average  depth  of  one  to 
three  feet  where  a  clearly  defined 
channel  does  not  exist,  where  the  path 
of  flooding  is  unpredictable,  and  where 
velocity  flow  may  be  evident.  Such 
flooding  is  characterized  by  ponding  or 
sheet  flow. 

•  «        •        •        • 

B.  The  definition  of  "Area  of  special 
flood  hazard"  is  revised  to  read  as 
follows: 

§59.1    Definitions. 

•  •         *         •         • 

Area  of  sffecial  flood  hazard  is  the 
land  in  the  flood  plain  within  a 
community  subject  to  a  one  percent  or 
greater  chance  of  flooding  in  any  given 
year.  The  area  may  be  designated  as 
Zone  A  on  the  FHBM.  After  detailed 
ratemaking  has  been  completed  in 
preparation  for  publication  of  the  flood 
insurance  rate  map.  Zone  A  usually  is 
refined  into  Zones  A,  AO,  AH,  Al-30, 
AE.  A99,  AR.  AR/Al-30,  AR/AE.  AR/ 
AO,  AR/AH.  AR/A,  VO,  or  Vl-30.  VE, 
or  V.  For  purposes  of  these  regulations, 
the  term  "special  flood  hazard  area 
(SFHA)"  is  synonymous  in  meaning 
with  the  phrase  "area  of  special  flood 
hazard". 


C.  The  definition  of  "Special  hazard 
area"  is  revised  to  read  as  follows: 

§59.1    Definitions. 

•  *        •        •        • 

Special  hazard  area  means  an  area 
having  special  flood,  mudslide  (i.e.. 
mudflow),  or  flood-related  erosion 
hazards,  and  shown  on  a  Flood  Hazard 
Boundary  Map  or  Flood  Insurance  Rate 
Map  as  Zone  A,  AO,  Al-30,  AE,  AR, 
AR/Al-30,  ARJAE,  AR/AO.  AR/AH, 
AR/A,  A99.  AH,  VO,  Vl-30.  VE,  V,  M. 
orE. 

•  •        •         •        • 

D.  A  new  definition,  "developed 
area."  is  added  after  "Deductible"  and 
before  "Development"  to  read  as 
follows: 

§59.1    Definitions. 
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Developed  area  means  an  area  of  a 
community  that  is: 

(a)  A  primarily  urbanized,  built-up 
area  that  is  a  minimum  of  20  contiguous 
acres,  has  basic  urban  infrastructure, 
including  roads,  utilities, 
communications,  and  public  facilities, 
to  sustain  industrial,  residential,  and 
commercial  activities,  and 

(1)  Within  which  75  percent  or  more 
of  the  parcels,  tracts,  or  lots  contain 
commercial,  industrial,  or  residential 
structures  or  uses;  or 

(2)  Is  a  single  parcel,  tract,  or  lot  in 
which  75  percent  of  the  area  contains 
existing  commercial  or  industrial 
structures  or  uses;  or 

(3)  Is  a  subdivision  developed  at  a 
density  of  at  least  two  residential  - 
structures  per  acre  within  which  75 
percent  or  more  of  the  lots  contain 
existing  residential  structures  at  the 
4ime  the  designation  is  adopted. 

(b)  An  undeveloped  single  parcel, 
tract,  or  lot  of  less  than  20  acres  that  is 
contiguous  on  at  least  three  sides  to 
areas  meeting  the  criteria  of  paragraph 
(a)  at  the  time  the  designation  is 
adopted. 

(c)  A  subdivision  that  is  a  minimum 
of  20  contiguous  acres  that  has  obtained 
all  necessary  government  approvals, 
provided  that  the  actual  "start  of 
construction"  of  structures  has  occurred 
on  at  least  10  percent  of  the  lots  or 
jemaining  lots  of  a  subdivision  or  10 
percent  of  the  maximum  building 
coverage  or  remaining  building  coverage 
allowed  for  a  single  lot  subdivision  at 
the  time  the  designation  is  adopted  and 
construction  of  structures  is  underway. 
Residential  subdivisions  must  meet  the 
density  criteria  in  paragraph  {a)(3). 

•  a  •  •  * 

3.  Section  59.24(a)  is  revised  to  read 
as  follows: 

§  59.24    Suspension  of  community 
eligibility. 

(a)  A  community  eligible  for  the  safe 
of  flood  insurance  shall  be  subject  to 
suspension  from  the  Program  for  failing 
to  submit  copies  of  adequate  floodplain 
management  regulations  meeting  the 
minimum  requirements  of  paragraphs 
(b).  (c),  (d),  (e)  or  (f)  of  §  60.3  or 
paragraph  (b)  of  §  60.4  or  §  60.5.  within 
six  months  from  the  date  the  Director 
provides  the  data  upon  which  the  flood 
plain  regulations  for  the  applicable 
paragraph  shall  be  based.  Where  there 
has  not  been  any  submission  by  the 
community,  the  Director  shall  notify  the 
community  that  90  days  remain  in  the 
six  month  period  in  orider  to  submit 
adequate  flood  plain  management 
xegulations.  Where  there  has  been  an 
inadequate  submission,  the  Director 
shall  notify  the  community  of  the 
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sp  ;cific  deficiencies  in  its  submitted 
flc  od  plain  management  regulations  and 
in  orm  the  community  of  the  amoimt  of 
til  le  remaining  within  the  six  month 
pe  iod.  If,  subsequently,  copies  of 
ad  equate  flood  plain  management 
re  ulatipns  are  not  received  by  the 
Di  ector,  he  shall,  no  later  than  30  days 
be  ore  the  expiration  of  the  original  six 
m(  nth  period,  provide  written  notice  to 
thi  I  community  and  to  the  state  and 
asl  lire  publication  in  the  Federal 
R«  jister  under  part  64  of  this 
su  )chapter.  of  the  commimity's  loss  of 
eli  ^ibility  for  the  sale  of  flood  insurance, 
su  :h  suspension  to  become  effective 
up  DU  the  expiration  of  the  six  month 
pe  -iod.  Should  the  commimity  remedy 

defect  and  the  Director  receive 
cobies  of  adequate  flood  plain 
mi  nagement  regulations  within  the 
no  :ice  period,  the  suspension  notice 
sh  ill  be  rescinded  by  the  Director.  If  the 
Difector  receives  notice  from  the  State 

t  it  has  enacted  adequate  flood  plain 
mlnagement  regulations  for  the 
CO  nmunity  within  the  notice  period, 
th^  suspension  notice  shall  be  rescinded 

the  Director.  The  community's 
el;  nihility  shall  reniain  terminated  after 
su  ipension  until  copies  of  adequate 
flc  od  plain  management  regulations 
ha  ve  been  received  and  approved  by  the 
Di  ector. 


Pt  RT  eO-CRITERIA  FOR  LAND 
MANAGEMENT  AND  USE 

The  authority  citation  for  Part  60  is 
re'  ised  to  read  as  follows: 

Luthority:  42  U.S.C.  4001  et  seq.; 
Re  )rganization  Plan  No.  3  of  1978.  3  CFR, 
19  '8  Comp..  p.  329;  E.O.  12127,  3  CFR.  1979 
Co  Tip.,  p.  376. 

>.  Section  60.2(a)  is  revised  to  read  as 
fo  lows: 

§  6  3.2    Minimum  compliance  with  flood 
pij  In  management  criteria.  '« 

a)  A  flood-prone  community 
ap  Jlying  for  flood  insurance  eligibility 
sh  ill  meet  the  standards  of  §  60.3(a)  in 
or  ler  to  become  eligible  if  a  FHBM  has 
nc  t  been  issued  for  the  community  at 
th  !  time  of  application.  Thereafter,  the 
CO  nmunity  will  be  given  a  period  of  six 
mi  inths  from  the  date  the  Director 
pi  >vides  the  data  set  forth  in  §  60.3(b). 
(c  ,  (d),  (e)  or  (f),  in  which  to  meet  the 
rei  uirements  of  the  applicable 
pa  agraph.  If  a  community  has  received 
a  ]  HBM,  but  has  not  yet  applied  for 
Pr  >gram  eligibility,  the  community  shall 
ap  jly  for  eligibility  directly  under  the 
sti  ndards  set  forth  in  §  60.3(b). 
Tl:  ereafter,  the  community  will  be  given 
a  scriod  of  six  months  from  the  date  the 
Di  -ector  provides  the  data  set  forth  in 


§60.3  (c),  (d),  (e)  or  (f)  in  which  to  meet 
the  requirements  of  the  applicable 
paragraph. 

•        •        •        *        • 

6.  Section  60.3(f)  is  added  to  read  as 
follows: 

§  60.3    Flood  plain  management  criteria  for 
flood-prone  areas. 

«*««*■ 

(f)  When  the  Director  has  provided  a 
notice  of  final  base  flood  elevations 
within  Zones  Al-30  or  AE  on  the 
community's  Flood  Insurance  Rate  Map. 
and,  if  appropriate,  has  designated  AH 
zones,  AO  zones,  A99  zones,  and  A 
zones  on  the  community's  Flood 
Insurance  Rate  Map,  and  has  identified 
flood  protection  restoration  areas  by 
designating  Zones  AR,  AR/Al-30,  AR/ 
AE.  AR/AH,  AR/AO.  or  AR/A,  the 
community  shall: 

(1)  Meet  the  requirements  of 
paragraphs  (c)  (1)  through  (14)  and  (d) 
(1)  through  (4)  of  this  section. 

(2)  Adopt  the  official  map  or  legal 
description  of  those  areas  within  Zones 
AR.  AR/Al-30.  AR/AE.  AR/AH,  AR/A. 
or  AR/AO  that  are  designated  developed 
areas  as  defined  in  §  59.1  in  accordance 
with  the  eligibility  procedures  under 
§65.14. 

(3)  For  all  new  construction  of 
structures  in  areas  within  Zone  AR  that 
are  designated  as  developed  areas  and 
in  other  areas  within  Zone  AR  where 
the  AR  flood  depth  is  five  feet  or  less: 

(i)  Determine  the  lower  of  either  the 
AR  base  flood  elevation  or  the  elevation 
that  is  3  feet  above  highest  adjacent 
grade;  and 

(ii)  Using  this  elevation,  require  the 
standards  of  paragraphs  (c)  (1)  through 
(14). 

(4)  For  all  new  construction  of 
structures  in  those  areas  within  Zone 
AR  that  are  not  designated  as  developed 
areas  where  the  AR  flood  depth  is 
greater  than  5  feet: 

(i)  Determine  the  AR  base  flood 
elevation;  and 

(ii)  Using  that  elevation  require  the 
standards  of  paragraphs  (c)  (1)  through 
(14). 

(5)  For  all  new  construction  of 
structures  in  areas  within  Zone  AR/Al- 
30,  AR/AE,  AR/AH,  AR/AO.  and  AR/A: 

(i)  Determine  the  applicable  elevation 
for  Zone  AR  bom  paragraphs  (3)  and  (4): 

(ii)  Determine  the  base  flood  elevation 
or  flood  depth  for  the  underlying  Al- 
30,  AE,  AH,  AO  and  A  Zone;'and 

(iii)  Using  the  higher  elevation  from 
(i)  and  (ii)  require  the  standards  of 
paragraphs  (c)  (1)  through  (14). 

(6)  For  all  substantial  improvements 
to  existing  construction  within  Zones 
AR/Al-30,  AR/AE,  AR/AH,  AR/AO, 
and  AR/A: 


(i)  Determine  the  Al-30  or  AE,  AH. 
AO,  or  A  Zone  base  flood  elevation;  and 

(ii)  Using  this  elevation  apply  the 
requirements  of  paragraphs  (c)(1) 
through  {c)(14). 

(7)  Notify  the  permit  applicant  that 
the  area  has  been  designated  as  an  AR, 
AR/Al-30,  AR/AE,  AR/AH,  AR/AO,  or 
AR/A  Zone  and  whether  the  structure 


will  be  elevated  or  protected  to  or  above 
the  AR  base  flood  elevation. 

PART  64— COMMUNITIES  ELIGIBLE 
FOR  THE  SALE  OF  INSURANCE 

7.  The  authority  citation  for  Part  64  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 


1978  Comp..  p.  329;  EH.  12127.  3  CFR,  1979 
Comp.,  p.  376. 

8.  Section  64.3  is  amended  by  adding 
an  "AR"  entry  in  the  chart  in  paragrajAi 
(a)(1)  after  the  "AH"  entry  and  revising 
paragraph  (b)  to  read  as  follows: 

§64.3    Flood  Insurance  Maps, 
(a)*  •  • 
(D*  •  * 


Zonesymtx)! 


AR 


Area  of  special  flood  hazard  that  results  from  the  decertification  of  a  previously  accredited  flood  protection  system  »iat  is 
determined  to  be  in  ttie  process  of  being  restored  to  provide  a  100-year  or  greater  level  of  flood  protection. 


(b)  Notice  of  the  issuance  of  new  or 
revised  FHBMs  or  Flood  Insurance  Rate 
Maps  is  given  in  part  65  of  this 
subchapter.  The  mandatory  purchase  of 
insurance  is  required  within  designated 
Zones  A,  Al-30,  AE,  A99,  AO,  AH,  AR, 
AR/Al-30,  AR/AE,  AR/AO,  AR/AH, 
AR/A,  Vl-30,  VE,  V.  VO.  M.  and  E. 


PART  65— IDENTIFICATION  AND 
MAPPING  OF  SPECIAL  HAZARD 
AREAS 

9.  The  authority  citation  for  Part  65  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978, 3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  3  CFR,  1979 
Corap.,  p.  376. 

§65.14    [Redesignated as §65.151 

10.  Part  65  is  amended  by 
redesignating  §  65.14  as  §  65.15. 

11.  Part  65  is  amended  by  adding  a 
new  §  65.14  to  read  as  follows: 

§  65.14    Remapping  of  areas  for  wfiich 
local  flood  protection  systems  no  longer 
provide  100-year  flood  protection. 

(a)  General.  (1)  This  section  describes 
the  procedvues  to  follow  and  the  types 
of  information  FEMA  requires  to 
designate  flood  control  restoration 
zones.  A  community  may  be  eligible  to 
apply  for  this  zone  designation  if  the 
Director  determines  that  it  is  engaged  in 
the  process  of  restoring  a  flood 
protection  system  that  was: 

(i)  Constructed  using  Federal  funds; 

(ii)  Recognized  as  providing  100-year 
flood  protection  on  the  community's 
effective  Flood  Insurance  Rate  Map;  and 

(iii)  Decertified  by  a  Federal  agency 
responsible  for  flood  protection  design 
or  construction. 

(2)  Where  the  Director  determines  that 
a  conuntmity  is  in  the  process  of 


restoring  its  Hood  protection  system  to 
provide  100-year  minimum  flood 
protection,  a  Flood  Insurance  Rate  Map 
will  be  prepared  that  designates  the 
temporary  flood  hazard  areas  as  a  flood 
control  restoration  zone  (Zone  AR). 
Existing  Special  Flood  Hazard  Areas 
shown  on  the  community's  effective 
Flood  Insurance  Rate  Map  that  are 
further  iniuidated  by  Zone  AR  flooding 
shall  be  designated  as  a  "dual"  flood 
insurance  rate  zone.  Zone  AR/AE  or  AR/ 
AH  with  Zone  AR  base  flood  elevations, 
and  AE  or  AH  with  base  flood 
elevations  and  Zone  AR/AO  with  Zone 
AR  base  flood  elevations  and  Zone  AO 
with  flood  depths,  or  Zone  AR/A  with 
Zone  AR  base  flood  elevations  and  Zone 
A  without  base  flood  elevations. 

(b)  Limitations.  A  commimity  may 
have  a  flood  control  restoration  zone 
designation  only  once  for  the  purposes 
of  restoring  a  given  flood  protection 
system  and  must  complete  restoration  of 
the  system  or  meet  the  requirements  of 
44  CFR  61.12  within  a  specified  period, 
not  to  exceed  ten  (10)  years  from  the 
date  of  submittal  of  the  commiuiity's 
application  for  designation  of  a  flood 
control  restoration  zone.  The 
community  may  not  extend  this  period. 
The  information  specified  in  this 
section  must  be  supplied  to  FEMA  by 
the  community  as  part  of  its  request  for 
designation  of  a  flood  control 
restoration  zone. 

(c)  Exclusions.  The  provisions  of  these 
regulations  do  not  apply  in  a  coastal 
high  hazard  area  as  defined  in  44  CFR 
59.1.  including  areas  that  would  be 
subject  to  coastal  high  hazards  as  a 
result  of  the  decertification  of  a  flood 
protection  system  shown  on  the 
community's  effective  Flood  Insurance 
Rate  Map  (FIRM)  as  providing  100-year 
protection. 

(d)  Effective  date  for  risk  premium 
rates.  "The  effective  date  for  any  risk 


premium  rates  established  for  Zone  AR 
shall  be  the  effective  date  of  the  revised 
Flood  Insurance  Rate  Map  showing  AR 
Zone  designations. 

(e)  Application  and  submittal 
requirements  for  designation  of  a  flood 
control  restoration  zone.  A  community 
must  submit  a  written  request  to  the 
Director,  signed  by  the  community's 
Chief  Executive  Officer,  for  a  flood  plain 
designation  as  a  flood  control 
restoration  zone.  The  request  must 
include  a  legislative  action  by  the 
community  requesting  the  designation. 
The  Director  will  not  initiate  any  action 
to  designate  flood  control  restoration 
zones  without  receipt  of  the  formal 
request  from  the  community  that 
comphes  with  all  requirements  of  this 
section.  The  Director  reserves  the  right 
to  request  additional  information  bom 
the  commimity  to  support  or  further 
document  the  community's  formal 
request  for  designation  of  a  flood  control 
restoration  zone,  if  deemed  necessary. 
At  a  minimum,  each  request  must 
include  the  following: 

(1)  A  statement  whether,  to  the  best  of 
the  knowledge  of  the  community's  Chief 
Executive  Officer,  the  flood  protection 
system  is  currently  the  subject  matter  of 
litigation  before  any  Federal,  State  or 
local  court  or  administrative  agency, 
and  if  so.  the  purpose  of  that  Htigation; 

(2)  A  statement  whether  the 
community  has  previously  requested  a 
determination  with  respect  to  the  same 
subject  matter  from  the  EKrector,  and  if 
so.  a  statement  that  details  the 
disposition  of  such  previous  request; 

(3)  A  statement  from  the  community 
and  certification  by  a  Federal  agency 
responsible  for  flood  protection  design 
or  construction  that  the  existing  flood 
control  system  shown  on  the  effective 
Flood  Insurance  Rate  Map  was  built 
using  Federal  funds,  that  it  no  longer 
provides  100-year  flood  protection,  but 
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that  it  continues  to  provide  at  least  a  35- 
year  level  of  protection; 

(4)  A  statement  identifying  the  local 
project  sponsor  responsible  for 
restoration  of  the  flood  protection 
system  to  the  100-year  or  greater  level 
of  flood  protection; 

(5)  a  copy  of  a  study,  performed  by  a 
Federal  agency  responsible  for  flood 
protection  design  or  construction  in 
consultation  with  the  local  project 
sponsor,  which  demonstrates  a  Federal 
interest  in  restoration  of  the  system  and 
which  deems  that  the  flood  protection 
system  is  restorable  to  a  100-year  or 
greater  level  of  flood  protection. 

(6)  A  joint  statement  from  the  Federal 
agency  responsible  for  flood  protection 
design  or  construction  involved  in 
restoration  of  the  flood  protection 
system  and  the  local  project  sponsor 
certifying  that  the  design  and 
construction  of  the  flood  control  system 
involves  Federal  funds,  and  that  the 
restoration  of  the  flood  protection 
system  will  provide  100-year  or  greater 
flood  protection; 

(7)  A  restoration  plan  to  return  the 
system  to  a  100-year  or  greater  level  of 
protection.  At  a  minimum,  this  plan 
must: 

(i)  List  all  important  project  elements, 
such  as  acquisition  of  permits, 
approvals,  and  contracts  and 
construction  schedules  of  planned, 
features; 

(ii)  identify  anticipated  start  and 
completion  dates  for  each  element,  as 
well  as  significant  milestones  and  dates; 

(iii)  Identify  the  date  on  which  "as 
built"  drawings  and  certification  for  the 
completed  restoration  project  will  be 
submitted.  This  date  must  provide  for  a 
restoration  period  not  to  exceed,  ten  (10) 
years  from  the  date  of  submittal  of  the 
community's  application  for  designation 
as  a  flood  control  restoration  zone,  or; 

(iv)  Identify  the  date  on  which  the 
community  wiH  submit  a  request  for  a 
finding  of  adequate  progress  that  meets 
all  requirements  of  §  61.12.  This  date 
may  not  exceed  ten  (10)  years  from  the 
date  of  submittal  of  the  community's 
application  for  designation  as  a  flood 
control  restoration  zone; 

(8)  An  official  map  of  the  community 
or  legal  description,  with  supporting 
documentation,  that  the  community  will 
adopt  as  part  of  its  floodplain 
management  measures,  which 
designates  developed  areas  as  defined  in 
§  59.1  and  as  hirther  defined  in  §  60.3(f). 

(f)  Review  and  response  by  the 
Director.  The  review  and  response  by 
the  Director  shall  be  in  accordance  with 
procedures  ^)ecified  in  §65.9. 

(g)  Requirements  f Of  maintaining 
designation  of  a  flood  control 
restoration  zone.  During  the  restoration 


205  /  Tuesday.  October  25,  1994  /  Rules  and  Regulations 


pe  riod.  the  conununity  and  the  cost- 
sh  aring  Federal  agency  must  certify 
an  nually  to  the  FEMA  Regional  Office 
hak^ing  jurisdiction  that  tfae  restoration 
will  be  completed  in  accordance  with 
th^  restoration  plan  within  the  time 
period  specified  by  the  plan.  In 
ad  iition,  the  community  and  the 
Fe  ieral  agency  will  update  the 
rei  toration  plan  and  will  identify  any 
pe  rmitting  or  construction  problems 
th  it  will  delay  the  project  completion 
frc  m  the  restoration  plan  previously 
su  jmitted  to  the  Director.  The  FEMA 
Re  jional  Office  having  jurisdiction  will 
m<  ke  an  annual  assessment  and 
re<  ommendation  to  the  Director  as  to 
th   viability  of  the  restoration  plan  and 
wi  1  conduct  periodic  on-site 
ini  pections  of  the  flood  protection 
sy  ;tem  under  restoration. 

h)  Procedures  for  removing  flood 
CO  itrol  restoration  zone  designation  due 
to  pdequate  progress  or  complete 
restoration  of  the  flood  protection 
sy.  tern.  At  any  time  during  the 
res  toration  period,  the  conmiunity  may 
pr  )vide  written  evidence  of  certification 
&■<  m  a  Federal  agency  having  flood 
pr  >tection  design  or  construction 
rei  ponsibility  that  the  necessary 
ini  srovements  have  been  completed  and 
th;  t  the  system  has  been  restored  to 
pr  tvide  a  minimum  100-year  level  of 
pr  itection,  or  may  submit  a  request  for 
a  1  nding  of  adequate  progress  that 
m(  ets  all  requirements  of  section  61.12. 
If  I  he  Director  determines  that  adequate 
pr  >gress  has  been  made,  FEMA  will 
rei  ise  the  zone  designation  from  a  flood 
CO  Urol  restoration  zone  designation  to 
Zc  ne  A99.  After  the  improvements  have 
be  (n  completed  and  certified  by  a 
Fe  Ieral  agency  as  providing  a  minimum 
10  )-year  level  of  protection,  FEMA  will 
Te^  ise  the  Flood  hisurance  Rate  Map  to 
rei  lect  the  completed  flood  control 
sy  tem. 

i)  Procedures  for  removing  flood 
CO  itroJ  restoration  zone  designation  due 
to  ion-compliance  with  the  restoration 
sc  tedule  or  as  a  result  of  a  finding  that 
so  isfactory  progress  is  not  being  made 
to  :ompIete  the  restoration.  At  any  time 
du  ring  the  restoration  period,  should 
thi  Director  determine  that  the 
rei  toration  will  not  be  completed  in 
ao  ordance  with  the  time  frame 
sp  fcified  in  the  restoration  plan,  or  that 
sal  isfactory  progress  is  not  being  made 
to  restore  ihe  flood  protection  system  to 
pr  )vide  complete  flood  protection  in 
ao  :ordance  with  the  restoration  plan, 
th( !  Director  shall  notify  the  community 
an  1  the  responsible  Federal  agency,  in 
wi  iting,  of  the  determination,  the 
rei  sons  for  that  determination,  and  that 
thi !  Flood  Insurance  Rate  Map  will  be 
rei  ised  to  remove  the  flood  control 
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restoration  zone  designation.  Within 
thirty  (30)  days  of  such  notice,  the 
community  may  submit  written 
information  that  provides  assurance  that 
the  restoration  will  be  completed  in 
accordance  with  the  time  frame 
specified  in  the  restoration  plan,  or  that 
satisfactory  progress  is  being  made  to 
restore  complete  protection  in 
accordance  with  the  restoration  plan,  or 
that,  with  reasonable  certainty ,lthe 
restoration  will  be  completed  within  the 
maximum  restoration  period/Which 
may  not  exceed  ten  (10)  y^ws  from  the 
date  of  submittal  of  the  commimity's 
application  for  designation  of  a  flood 
control  restoration  zone.  On  the  basis  of 
this  information  the  Director  may 
suspend  the  decision  to  revise  the  Flood 
Insurance  Rate  Map  to  remove  the  flood 
control  restoration  zone  designation.  If 
the  community  does  not  submit  any 
information,  ot  if,  based  on  a  review  of 
the  information  submitted,  there  is 
sufficient  cause  to  find  that  the 
restoration  will  not  be  completed  as 
provided  for  in  the  restoration  plan,  the 
Director  shall  revise  the  Flood  Insurance 
Rate  Map,  in  accordance  with  44  CFR 
Part  67,  and  shall  remove  the  flood 
control  restoration  zone  designations 
and  shall  redesignate  those  areas  as  . 
Zone  Al-30,  AE,  AH,  AO.  or  A. 

PART  70— PROCEDURE  FOR  MAP 
CORRECTION 

12.  The  authority  citation  for  Fart  70 
is  revised  to  read  as  follows: 

Audiority:  42  U.S.C.  4001  et  seq.; 
Reoi^nization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127,  3  CFR,  1979 
Comp.,  p.  376. 

13.  Section  70.1  is  revised  to  read  as 
follows: 

§  70.1    Purpose  of  part 
The  purpose  of  this  part  is  to  provide 

an  administrative  procedure  whereby 
the  Director  will  review  the  scientific  or 
technical  submissions  of  an  owner  or 
lessee  of  property  who  believes  his 
property  has  been  inadvertently 
included  in  designated  A,  AO,  Al-30, 
AE,  AH.  A99.  AR.  AR/Al-30.  AR/AE, 
AR/AO,  AR/AH.  AR/A.  VO,  Vl-30,  VE, 
and  V  Zones,  as  a  result  of  the 
transposition  of  the  curvilinear  line  to 
either  street  or  to  other  readily 
identifiable  features.  The  necessity  for 
this  part  is  due  in  part  to  the  technical 
difficulty  of  accurately  delineating  the 
curvilinear  line  on  either  a  Flood 
Hazard  Boundary  Map  or  Flood 
Insurance  Rate  Map.  "These  procedures 
shall  not  apply  when  there  has  been  any 
alteration  of  topography  since  the 
effective  date  of  the  first  National  Flood 
Insurance  Program  map  (i.e..  Flood 


Hazard  Boundary  Map  or  Flood 
Insurance  Rate  Map)  showing  the 
property  within  an  area  of  special  flood 
hazard.  Appeals  in  such  circumstances 
are  subject  to  the  provisions  of  part  65 
of  this  subchapter. 

14.  Section  70.3(a)  is  revised  to  read 
as  follows: 

§70.3    Right  to  submit  technical 
information. 

(a)  Any  owner  or  lessee  of  property 
(applicant)  who  believes  his  property 
has  been  inadvertently  included  in  a 
designated  A.  AO,  Al-30,  AE,  AH,  A99, 
AR,  AR/Al-30.  AR/AE,  AR/AO.  AR/ 
AH,  AR/A,  VO,  Vl-30,  VE,  and  V  Zones 
on  a  Flood  Hazard  Boundary  Map  or  a 
Flood  Insurance  Rate  Map.  may  submit 
scientific  or  technical  information  to  the 
Director  for  the  Director's  review. 

•  *        *        »        • 

15.  The  heading  and  paragraphs  (a) 
and  (b)  of  §  70.4  are  revised  to  read  as 
follows: 

§  70.4    Review  by  the  Director. 

***** 

(a)  The  property  is  within  a 
designated  A.  AO.  Al-30.  AE.  AH,  A99. 
AR.  AR/Al-30.  AR/AE.  AR/AO,  AR/ 
AH.  AR/A.  VO.  Vl-30.  VE,  or  V  Zoile. 
and  shall  set  forth  the  basis  of  such 
determination;  or 

(b)  The  property  should  not  be 
included  within  a  designated  A.  AO, 
Al-30.  AE.  AH.  A99.  AR,  AR/Al-30, 
AR/AE.  AR/AO.  AR/AH.  AR/A,  VO. 
Vl-30.  VE.  or  V  Zone  and  that  the  Flood 
Hazard  Boundary  Map  or  Flood 
Insurance  Rate  Map  will  be  modified 
accordingly;  or 

•  •        *        •        • 

16.  Paragraph  (c)  of  section  70.5  is 
revised  to  read  as  follows: 

§  70.5    Letter  of  IMap  Amendment 

(c)  The  identification  of  the  property 
to  be  excluded  from  a  designated  A.  AO. 
Al-30.  AE.  AH,  A99,  AR.  AR/Al-30. 
AR/AE.  AR/AO,  AR/AH,  AR/A,  VO. 
Vl-30,  VE,  or  V  Zone. 

PART  75--EXEMPT10N  OF  STATE- 
OWNED  PROPERTIES  UNDER  SELF- 
INSURANCE  PLAN 

17.  The  authority  citation  for  Part  75 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  3  CFR.  1979 
Comp..  p.  376. 

18.  Section  75.1  is  revised  to  read  as 
follows: 

%  75.1    Purpose  of  part 

The  purpose  of  this  part  is  to  establish 
standards  with  respect  to  the  Director's 


determinations  that  a  State's  plan  of 
self-insurance  is  adequate  and 
satisfactory  for  the  purposes  of 
exempting  such  State,  under  the 
provisions  of  section  102(c)  of  the  Act. 
from  the  requirement  of  purchasing 
flood  insurance  coverage  for  State- 
owned  structures  and  their  contents  in 
areas  identified  by  the  Director  as  A. 
AO.  AH.  Al-30,  AE.  AR,  AR/Al-30. 
AR/AE,  AR/AO.  AR/AH,  AR/A.  A99,  M. 
V.  VO.  Vl-30.  VE.  and  E  Zones,  in 
which  the  sale  of  insurance  has  been 
made  available,  and  to  establish  the 
procedures  by  which  a  State  may 
request  exemption  imder  section  102(c). 

19.  Section  75.10  is  revised  to  read  as 
follows: 

§75.10    Applicability. 

A  State  shall  be  exempt  from  the 
requirement  to  purchase  flood  insurance 
in  respect  to  State-owned  structures 
and,  where  applicable,  their  contents 
located  or  to  be  located  in  areas 
identified  by  the  Director  as  A,  AO.  AH, 
Al-30,  AE.  AR,  AR/Al-30,  AR/AE,  AR/ 
AO.  AR/AH.  AR/A.  A99,  M.  V,  VO.  Vl- 
30.  VE.  and  E  Zones,  and  in  which  the 
sale  of  flood  insurance  has  been  made 
available  under  the  National  Flood 
Insurance  Act  of  1968.  as  amended, 
provided  that  the  State  has  established 
a  plan  of  self-insurance  determined  by 
the  Director  to  equal  or  exceed  the 
standards  set  forth  in  this  subpart. 

20.  Paragraphs  (a)(4).  (a)(5).  and  (a)(7) 
of  section  75.11  are  revised  to  read  as 
follows: 

§75.11    Standards. 

(a)*   *   • 

(4)  Consist  of  a  self-insurance  fund,  or 
a  commercial  pohcy  of  insurance  or 
reinsurance,  for  which  provision  is 
made  in  statute  or  regulation  and  that  is 
funded  by  periodic  premiums  or  charges 
allocated  for  state-owned  sL-uctures  and 
their  contents  in  areas  identified  by  the 
Director  as  A,  AO.  AH,  Al-30,  AE,  AR, 
AR/M-30,  AR/AE.  AR/AO,  AR/AH. 
AR/A.  A99.  M.  V.  VO.  Vl-30.  VE.  and 
E  Zones.  The  person  or  persons 
responsible  for  such  self-insurance  fund 
shall  report  on  its  status  to  the  chief 
executive  authority  of  the  State,  or  to 
the  legislature,  or  both,  not  less 
frequently  than  annually.  The  loss 
experience  shall  be  shown  for  each 
calendar  or  fiscal  year  fiom  inception  to 
current  date  based  upon  loss  and  loss 
adjustment  expense  incurred  during 
each  separate  calendar  or  fiscal  year 
compared  to  the  premiums  or  charges 
for  each  of  the  respective  calendar  or 
fiscal  years.  Such  incurred  losses  shall 
be  reported  in  aggregate  by  cause  of  loss 
imder  a  loss  coding  system  adequate,  as 
a  minimum,  to  identify  and  isolate  loss 


caused  by  flood,  mudslide  (i.e.. 
mudflow)  or  flood-related  erosion.  The 
Director  may.  subject  to  the 
requirements  of  paragraph  (a)(5)  of  this 
section,  accept  and  approve  in  lieu  of, 
and  as  the  reasonable  equivalent  of  the 
self-insurance  fund,  an  enforceable 
commitment  of  funds  by  the  State,  the 
enforceability  of  which  shall  be  certified 
to  by  the  State's  Attorney  General,  or 
other  principal  legal  officer.  Such  funds, 
or  enforceable  commitment  of  funds  in 
amounts  not  less  than  the  limits  of 
coverage  that  would  be  applicable  under 
Standard  Flood  Insurance  Policies,  shall 
be  used  by  the  State  for  the  repair  or 
restoration  of  State-owned  structures 
and  their  contents  damaged  as  a  result 
of  flood-related  losses  occxirring  in  ardas 
identified  by  the  Director  as  A,  AO.  AH, 
Al-30,  AE,  AR,  AR/Al-30,  AR/AE,  AR/ 
AO.  AR/AH,  AR/A,  A99,  M.  V,  VO.  Vl- 
30.  VE.  and  E  Zones. 

(5)  Provide  for  the  maintaining  and 
updating  by  a  designated  State  official 
or  agency  not  less  fi?equently  than 
annually  of  an  inventory  of  all  State- 
owned  structures  and  their  contents 
within  A.  AO.  AH.  Al-30.  AE,  AR.  AR/ 
Al-30.  AR/AE.  AR/AO.  AR/AH,  AR/A. 
A99,  M.  V,  VO.  Vl-30.  VE,  and  E  zones. 
The  inventory  shall: 

(i)  Include  the  location  of  individual 
structures; 

(ii)  Include  an  estimate  of  the  current 
replacement  costs  of  such  structures  and 
their  contents,  or  of  their  current 
economic  value;  and 

(iii)  Include  an  estimate  of  the 
anticipated  annual  loss  due  to  flood 
damage. 

•  •        •        *        • 

(7)  Include,  pursuant  to  §60.12  of  this 
subchapter,  a  certified ,copy  of  the  flood 
plain  management  regulations  setting 
forth  standards  for  State-owned 
properties  within  A.  AO,  AH,  Al-30, 
AE.  AR,  AR/Al-30.  AR/AE.  AR/AO. 
AR/AH.  AR/A,  A99,  M,  V.  VO,  Vl-30. 
VE.  and  E  Zones. 

•  *        •        •        • 

21.  The  heading  and  paragraph  (c)  of 
section  75.13  are  revised  to  read  as 
follows: 

§  75.13    Review  by  the  Director. 

•  •        *        •        • 

(c)  Upon  determining  that  the  State's 
plan  of  self-insurance  equals  or  exceeds 
the  standards  set  forth  in  §  75.11  of  this 
subpart,  the  Director  shall  certify  that 
the  State  is  exempt  from  the 
requirement  for  the  purchase  of  flood 
insurance  for  State-owned  structures 
and  their  contents  located  or  to  be 
located  in  areas  identified  by  the 
Director  as  A.  AO,  AH.  Al-30,  AE.  AR. 
AR/Al-30,  AR/AE.  AR/AO.  AR/AH. 
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AR/A,  A99.  M.  V.  VO,  Vl-30,  VE.  and 
E  Zones.  Such  exemption,  however,  is 
in  all  cases  provisional.  The  DirectOT 
shall  review  the  plan  for  continued 
compliance  with  the  criteria  set  forth  in 
this  part  and  may  request  updated 
documentation  for  the  purpose  of  such 
review.  If  the  plan  is  found  to  be 
inadequate  and  is  not  corrected  within 
ninety  days  from  the  date  that  such 
inadequacies  were  identified,  the 
Director  may. revoke  his  certification. 

Dated:  October  17. 1994. 
Harvey  G.  Ryland, 
Deputy  Director. 

[FR  Doc.  94-26159  Filed  10-24-94;  8:45  ami 
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FEDERAL  COMMUKICATIONS 
COMMISSION 

47CFRPart73 

[MM  Dockot  No.  03-2S7;  fiM-6327] 

Radio  Broadcasting  Services; 
Glasgow,  KY 

AGENCY:  Federal  Communications 

Commission. 

ACnOH:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request t)f  Henry  Royse,  allots  Channel 
231A  at  Glasgow,  Kentucky,  as  that 
community's  third  local  FM 
transmission  service.  See  58  FR  52733, 
October  12, 1993.  Channel  231A  can  be 
allotted  to  Glasgow  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  ot3.9  kilometers  (2.4  miles) 
southwest  to  avoid  a  short-spacing  to 
the  construction  permit  for  Station 
WHIQFM).  Channel  232C2, 
Hardinsburg,  Kentucky.  The  coordinates 
for  Channel  231 A  at  Glasgow  are  North 
Latitude  3fr-57-41  and  West  Longitude 
85-54-19.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  December  5, 1994.  The  ' 
window  period  for  filing  applications 
for  Channel  231A  at  Glasgow,  Kentucky, 
will  open  on  December  5. 1994,  and 
close  on  January  5. 1995. 
FOR  FURTHER  WFORMATIOM  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-257, 
adopted  October  11, 1994,  and  released 
October  20, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington.  D.C.  The  compkte  text  of 


lis  decision  may  also  be  piirdiased 
t)m  the  Commission's  copy 
intractors.  International  Transcription 
frvice.  Inc.,  (202)  857-3800,  2100  M 
Bt.  N.W.,  Suite  140,  Washington, 
DiC.  20037. 

Li  It  of  Sid>)ects  in  47  CFR  Part  73 

Eladio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
F(  deral  Regulations  is  amended  as  - 
fo  lows: 

PaRT  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
cc  ntinues  to  read  as  follows: 

Vuthority:  47  U.S.C.  154.  303. 

§i  3.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  adding  Channel  231A  at  Glasgow. 

Fe  ieral  Communications  Commission. 

Jo  in  A.  Karonsos, 

Ai  ting  Chief,  Allocations  Branch,  Policy  and 

Rv  fes  Division,  Mass  Media  Bureau. 

(Fl  t  Doc.  94-26392  Filed  10-24-94;  8:45  ami 
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47  CFR  Part  73 

[M  l«  Docket  No.  94-21;  RM-8427] 

R^dio  Broadcasting  Services; 
G^rapan,  Saipan,  Northern  Mariana 
Isbnds 

AG  ENCY;  Federal  Communications 

Cc  mmission. 

AC  riON:  Final  rule. 


SU  MARY:  The  Commission,  at  the 

re(  uest  of  Inter-Island  Communications. 

In( ..  allots  Channel  266C  at  Garapan. 

Sa  pan;  Northern  Mariana  Islands,  as 

thi  t  community's  fifth  local  FM 

tra  dsmission  service.  See  59  FR  13918. 

Ml  rch  24, 1994.  Channel  266C  can  be 

all  )tted  at  Garapan  in  compHance  with 

th(  Commission's  minimum  distance 

se  laration  requirements  without  the 

im  30sition  of  a  site  restriction  at 

pe  itioner's  requested  site.  The 

CO  (rdinates  for  Channel  266C  at 

Ga  -apan.  Saipan,  are  North  Latitude  15- 

12  -26  and  East  Longitude  145-^2-57. 

W  th  this  action,  this  proceeding  is 

ter  Tiinated. 

DATES:  Effective  Dec.  5. 1994.  The 

Window  period  for  filing  application  for 

Ch  innel  266C  at  Garapan,  Saipan.  will 

op  in  on  Dec.  5, 1994  and  close  on  Jan. 

5,  J995. 

FOll  FURTHER  INFORMATION  CONTACT: 
Shfiron  P.  McDonald,  Mass  Media 
Bu  -eau,  (202)  634-6530. 
SUI  'PLEMOfTARY  INFORMATtON:  This  is  a 
syi  opsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  94-21, 
adopted  October  12, 1994.  and  released 
October  20, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjring  diuing  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W.. 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  "Transcription 
Service.  Inc..  (202)  857-3800.  2100  M 
Street,  N.W.,  Suite  140.  Washington. 
D.C  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Garapan.  is  amended 
by  adding  Channel  266C  at  Saipan. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-26389  Filed  10-24-94;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  94-36;  RM-8447J 

Radio  Broadcasting  Services; 
Fiandreau,  SD 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Carmen  C.  Christensen.  allots 
Channel  300C3  at  Fiandreau.  South 
Dakota,  as  that  community's  first  local 
aural  transmission  service.  See  59  FR 
27525,  May  27. 1994.  Channel  300C3 
can  be  allotted  to  Fiandreau  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction-  The  coordinates  for 
Channel  300C3  at  Fiandreau  are  North 
Latitude  44-02-54  and  West  Longitude 
96-35-30.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  Decerhber  5, 1994.  The 
window  period  for  filing  applications 
for  Channel  300C3  at  Fiandreau,  South 
Dakota,  will  open  on  December  5, 1994. 
and  close  on  January  5. 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-36, 
adopted  October  11, 1994,  and  released 
October  20. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.,  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  under  South  Dakota,  is 
amended  by  adding  Fiandreau,  Channel 
300C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-26391  Filed  10-24-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  94-74;  RM-8503] 

Radio  Broadcasting  Services;  Elma. 
WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Skip  Marrow,  allots  Channel 
271A  at  Elma,  Washington,  as  that 
community's  first  local  aural 
transmission  service.  See  59  FR  37737, 
July  25, 1994.  Channel  271A  can  be 
allotted  to  Elma  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction  at    * 
petitioner's  requested  site.  The 
coordinates  for  Channel  2  71 A  at  Ehna 
are  North  Latitude  47-00-13  and  West 
Longitude  123-24-27.  Since  Ehna  is 


located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  December  5, 1994.  The 
window  period  for  filing  applications 
for  Channel  271A  at  Elma,  Washington, 
will  open  on  December  5, 1994,  and 
close  on  January  5, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-74, 
adopted  October  11, 1994,  and  released 
October  20, 1994.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W.. 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased  ' 
from  the  Commission's  copy 
contractors.  International  Transdription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  N.W.,  Suite  140,  Washington, 
D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Elma,  Channel 
271A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

(FR  Doc.  94-26394  Filed  10-24-94:  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-^19;  RM-8404] 

Radio  Broadcasting  Services;  Omak. 
WA 

AGENCY:  Federal  Commiuiications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Omak  Community 


Broadcasters,  allots  Channel  282C2  at 
Omak,  Washington,  as  that  community's 
second  local  FM  transmission  service. 
See  59  FR  2344,  January  14, 1994. 
Channel  282C2  can  be  allotted  to  Omak 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
16.5  kilometers  (10.2  miles)  south  to 
avoid  short-spacings  to  vacant  Channel 
281B,  Trail,  British  Columbia  and 
Station  KAFE,  Channel  282C2, 
Bellingham,  Washington.  The 
coordinates  for  channel  282C2  at  Omak 
are  north  Latitude  48-15-44  and  West 
Longitude  119-31-58.  Since  Omak  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  Dec.  5, 1994.  The 
window  period  for  filing  applications 
for  Channel  282C2  at  Omak, 
Washington,  will  open  on  Dec.  5, 1994, 
and  close  on  Jan.  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-319. 
adopted  Oct.  12, 1994,  and  released 
October  20, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference    -^ 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  N.W.  Suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Channel  282C2  at 
Omak. 
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Federal  Conununications  Commissio.. 
loha  A.  Karoosoe, 

Acting  Chief,  Allocations  Branch,  Poiicvand 

Rules  Division,  Mass  Media  Bureau. 

fFR  Doc  94-26388  Filed  10-24-94: 8:45  am] 
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47CFRPart73 

(MM  Docket  Na  94-7S;  RM-8483] 

Radio  Broadcasting  Services;  Casper, 
WY 

AGENCY:  Federal  Cnmrnnniratinns 
Commission. 

ACnOW;  Final  rule.         

SUMMARY:  The  Commission,  at  the 
request  of  Bruce  L.  Erickson,  allots 
Channel  247A  at  Casper.  Wyoiriing.  as 
that  commuinity's  fifUi  local  commercial 
FM  transmission  service.  See  59  FR 
37456,  July  22, 1994.  Channel  247A  can 
be  allotted  to  Casper  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  247A  at  Casper 
are  North  Latitude  42-50-48  and  West 
Longitude  106-18-48.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  December  5. 1994.  The 
window  period  for  filing  applications 
for  Channel  247A  at  Casper,  Wyoming, 
will  open  on  December  5, 1994,  and 
close  on  January  5,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-75. 
adopted  October  11. 1994,  and  released 
October  20. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purcha.sed 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800,  2100  M 
Street.  NW..  Suite  140,  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 


113.202    [Amended] 

E.  Section  73.202(b).  the  Table  of  FM 
ADotments  under  Wyoming,  is  amended 
by  adding  Channel  247A  at  Casper. 

Fetieral  Communications  Commission. 
}oBn  A.  Karousoa, 

At  ting  Chief,  Allocations  Branch,  Policy  and 
/?( les  Division,  Mass  Media  Bureau. 
(FR  Doc.  94-26393  Filed  10-24-94:  8:45  am| 
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DFPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Aiminlstration 

5<CFRPart658 

na  >clMt  No.  941093-4293;  I.D.  100394B] 

sirimp  Fishery  of  the  Gulf  of  Mexico 

AdENCY:  National  Marine  Fisheries 
S4  rvice  (NMFS).  National  Oceanic  and 
A  mospheric  Administration  (NOAA). 
O  tmmerce. 
A(  TION:  Emergency  interim  rule. 


SI  MMARY:  NMFS  publishes  this 

ei  lergency  interim  rule  at  the  request  of 

th  B  Gulf  bf  Mexico  Fishery  Management 

G  >uncil  (Coimcil)  to  increase  the 

d(  »mestic  quota  for  royal  red  shrimp 

fr  )m  the  Gulf  of  Mexico.  The  intent  of 

\h  is  action  is  to  prevent  an  unnecessary 

ensure  of  the  royal  red  shrimp  fishery. 

EIJFECTIVE  DATE:  October  19. 1994. 

through  December  31, 1994. 

Al  tORESSES:  Copies  of  documents 

SI  pporting  this  action  may  be  obtained 

fr  )m  the  Southeast  Regional  Office, 

N  vlFS.  9721  Executive  Center  Drive  N., 

S  .  Petersburg.  FL  33702. 

Fl  )R  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Justen,  813-570-5305. 

sipplementary  information:  The 
sirimp  fishery  of  the  Gulf  of  Mexico  is 
njanaged  under  the  Fishery 
Management  Plan  for  the  Shrimp 
F  shery  of  the  Gulf  of  Mexico  (FMP)  and 
it  >  implementing  regulations  at  50  CFR 
p  irt  658.  The  FMP  was  prepared  by  the 
C  luncil  imder  the  authority  of  the  ~ 
N  agnuson  Fishery  Conservation  and 
N  anagement  Act  (Magnuson  Act). 

The  FMP  establishes  an  optimum 
y  eld  (OY)  equal  to  the  maximum 
s  istainable  yield  (MSY)  for  royal  red 
s  irimp  fi-om  the  Gulf  of  Mexico  of  177.8 
n  etric  tons  (mt)  and  estimates  the 
c  jmestic  annual  harvest  (DAH)  at  111.6 
n  t.  All  weights  are  tail  weights.  As 
s  lecified  in  section  201(d)  of  the  . 
h  agnuson  Act.  the  difference  between 
C  Y  and  DAH.  66.2  mt.  is  designated  as 
t  le  total  allowable  level  of  foreign 
f  shing  (TALFF).  Accordingly,  the 
s  irimp  regulations  at  50  CFR  658.21 


specify  a  domestic  quota  for  royal  red 
^rimp  of  111.6  mt  and  require  the 
Director,  Southeast  Region.  NMFS.  to 
close  the  fishery  for  royal  red  shrimp 
when  the  quota  is  readied. 

The  TALFF  for  royal  red  shrimp  was 
published  on  February  3, 1987  (52  FR 
3248).  Since  that  time,  there  has  been  no 
foreign  harvest  of  royal  red  shrimp  from 
the  Gulf  of  Mexico. 

As  of  July  30, 1994,  the  domestic 
harvest  of  royal  red  shrimp  was  88.3  mt. 
At  the  present  rate  of  harvest,  the 
domestic  quota  is  expected  to  be 
reached  in  early  October  1994.  and  the 
fishery  must  be  closed.  Such  a  closure, 
although  required  by  the  regulations, 
would  be  contrary  to  the  goals  of  the 
FMP  and  the  Magnuson  Act  because  it 
would  prevent  attaiiunent  of  the  OY 
firom  the  fishery. 

In  anticipation  of  an  increase  in  the 
domestic  harvesting  capacity  to  take 
royal  red  shrimp,  the  Council  initiated 
Amendment  7  to  the  FMP,  which, 
among  other  things,  would  increase  the 
domestic  quota  for  royal  red  shrimp  to 
195.6  mt.  The  proposed  rule  to 
implement  Amendment  7  was 
published  for  public  comment  on 
September  12. 1994  (59  FR  46810).  The 
public  comment  period  closes  October 
24, 1994.  Accordingly,  a  final  rule  to 
implement  Amendment  7  cannot  be 
published  prior  to  the  time  when  the 
domestic  quota  is  expected  to  be 
reached.  Without  this  emergency 
interim  rule,  the  royal  red  shrimp 
fishery  would  have  to  be  closed  when 
the  current  domestic  quota  is  reached. 
Such  a  disruption  in  the  harvest  of  royal 
red  shrimp  is  unnecessary  for  effective 
conservation  and  management  of  the 
resource  and  constitutes  an  economic 
emergency  for  participants  in  the 
fishery. 

As  explained  in  Amendment  7,  the 
data  for  determining  the  MSY  for  royal 
red  shrimp  are  sparse,  that  is,  catch  and 
effort  data  are  limited.  The  FMP 
indicates  that  MSY  falls  within  a  range 
between  159.66  mt  and  294.84  mt.  The 
MSY  has  been  set  at  the  single  point 
estimate  of  177.8  mt,  which  is  near  the 
lower  end  of  the  range. 

The  Council  and  NMFS  believe  that 
harvest  above  the  point  estimate  of  MSY 
for  a  limited  time  would  contribute 
additional  current  catch  and  effort  data 
that  are  necessary  to  ascertain  the 
appropriate  MSY  for  royal  red  shrimp. 
Accordingly,  at  the  Council's  request, 
this  emergency  interim  rule  establishes 
a  domestic  quota  for  royal  red  shrimp 
that  exceeds  MSY  for  the  fishing  year 
that  ends  December  31, 1994. 

The  Council  requested  a  domestic 
quota  of  251  mt  for  the  emergency  rule. 
That  amount  was  based  on  data  that 


show  that  landings  of  royal  red  shrimp 
have  fallen  short  of  the  MSY  in  each  of 
the  last  2  fishing  years  as  follows: 


Year 

MSY 
(mt) 

Land- 
ings 
(ml) 

Sfxxtfall 
(mt) 

1992  

177.8 
177.8 

60.9 
148.4 

1169 

1993 

29.4 

The  Council's  requested  domestic 
quota  is  the  sum  of  the  MSY  (177.8  mt) 
and  the  average  harvest  shortfall  for  the 
last  2  fishing  years  (116.9  mt-»-29.4 
mt+2=73.15  mt,  rounded  to  73.2  mt). 
Because  the  royal  red  shrimp  fishery 
consists  of  multiple  year  classes, 
portions  of  prior  years'  foregone 
harvests  are  available  for  harvest  in 
subsequent  years.  However,  such  a 
calculation  is  not  scientifically 
defensible — a  portion  of  each  year's 
foregone  harvests  would  not  be 
available  in  subsequent  years  because  of 
natural  mortality. 

Nevertheless,  some  amount  of  harvest 
over  the  point  estimate  of  MSY  is  (1) 
Necessary  both  to  address  the  economic 
emergency  and  to  obtain  current 
additional  catch  and  effort  data  for 
future  refinements  of  MSY,  and  (2) 
justified  and  supportable.  Accordingly, 
this  emergency  interim  rule  establishes 
for  1994  a  domestic  quota  of  215  mt. 
This  amount  represents  the  reasonably 
expected  domestic  annual  harvest  based 
on  the  most  recent  landings  and  effort 
data,  and  is  somewhat  hi^er  then  the 
domestic  quota  proposed  in 
Amendment  7. 

The  Council  and  NMFS  believe  that 
establishing  the  domestic  quota  above 
the  MSY  point  estimate  for  the  current 
fishing  year  has  scientific  merit  (it 
would  contribute  current  catch  and 
effort  data  that  are  necessary  to  better 
estimate  MSY)  and  would  not 
jeopardize  the  long-term  biological 
integrity  of  the  resource  for  the 
following  reasons: 

(1)  The  fishery  exploits  only  3  of  the 
5  year  classes  of  royal  red  shrimp; 

(2)  The  fishery  operates  in  only  a 
small  portion  of  the  Gulf  of  Mexico, 
whereas  the  resource  exists  throughout 
the  Gulf  of  Mexico; 

(3)  Some  amount  of  surplus 
production,  that  is,  the  difference 
between  the  point  estimate  of  MSY  and 


landings  in  previous  years,  is  available 
for  harvest;  and 

(4)  The  increased  domestic  quota  is 
well  within  the  current  range  of 
acceptable  values  for  MSY. 

Compliance  With  NMFS  Guidelines  for 
Emergency  Rules 

The  Council  and  NMFS  have 
concluded  that  the  present  situation 
constitutes  an  economic  emergency, 
which  is  properly  addressed  by  this 
emergency  interim  rule,  and  that  the 
situation  meets  NMFS's  policy 
guidelines  for  the  use  of  emergency 
rules,  pubUshed  on  January  6, 1992  (57 
FR  375).  The  situation: 

1.  Results  from  recent,  unforeseen 
events  or  recently  discovered 
circumstances.  While  the  domestic 
harvest  of  royal  red  shrimp  in  the  Gulf 
of  Mexico  increased  in  1993,  the 
increased  rate  of  harvest  in  1994  was 
unanticipated. 

2.  Presents  serious  management 
problems  in  the  fishery.  A  developing 
fishery  will  be  unnecessarily  disrupted. 
OY  will  not  be  attained,  and  necessary 
catch  and  effort  data  will  not  be 
obtained,  unless  the  emergency  rule  is 
issued. 

3.  Can  be  addressed  through 
emergency  regulations  for  which  the 
immediate  benefits  outweigh  the  value 
of  advance  notice,  public  comthent.  and 
deliberative  consideration  of  the 
impacts  on  participants  to  the  same 
extent  as  would  be  expected  under  the 
normal  rulemaking  process.  This 
emergency  interim  rule  would 
temporarily  relieve  a  restriction  on  the 
participants  in  the  fishery  without  the 
likelihood  of  jeopardizing  the  long-term 
biological  viability  of  the  royal  red 
shrimp  resource. 

NMFS  concurs  with  the  Council's 
findings  about  the  economic  emergency 
and  the  need  for  immediate  regulatory 
action.  Accordingly.  NMFS  publishes 
this  emergency  interim  rule,  effective 
from  October  19. 1994.  through 
December  31, 1994,  as  authorized  by 
section  305(c)(1)  and  (c)(3)  of  the 
Magnuson  Act. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  to  respond  to 


an  emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  AA  finds  that  the  immediate  need 
to  reheve  an  economic  emergency  in  the 
royal  red  shrimp  fishery  constitutes 
good  cause  to  waive  the  requirement  to 
provide  prior  notice  and  an  opportunity 
for  public  comment,  pursuant  to 
authority  set  forth  at  5  U.S.C. 
553(b)(3)(B),  as  such  procedures  would 
be  impracticable  and  contrary  to  the 
public  interest.  Similarly,  the  need  to 
implement  these  measures  in  a  timely 
manner  to  address  the  economic 
emergency  constitutes  good  cause  under 
authority  contained  in  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delay  in 
effective  date. 

List  of  Subjects  in  50  CFR  Part  658 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  19. 1994. 

Charles  Kamella. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  658  is  amended 
as  follows: 

PART  658— SHRIMP  FISHERY  OF  THE 
GULF  OF  MEXICO 

1.  The  authority  citation  for  part  658 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  From  October  19, 1994,  through 
December  31, 1994,  in  §658.21, 
paragraph  (a)  is  suspended  and  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§  658.21    Altowable  levels  of  harvest 

•        •        •        •        • 

(d)  Catch  quotas.  The  domestic  quota 
for  royal  red  shrimp  harvested  firom  the 
EEZ  is  215  metric  tons.  There  are  no 
domestic  quotas  for  brown  shrimp, 
white  shrimp,  or  pink  shrimp  harvested 
from  the  EEZ. 

IFR  Doc.  94-26333  Filed  10-19-94;  4:33  pml 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 


[Docket  No.  94-036-1] 

Importation  of  Fruits  and  Vegetables        fof 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  allow  a 
number  of  previously  prohibited  fruits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  All  of  the  fruits  and  vegetables, 
as  a  condition  of  entry,  would  be  subject 
to  inspection,  disinfection,  or  both,  at 
the  port  of  first  arrival  as  may  be 
required  by  a  U.S.  Department  of 
Agriculture  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  would  be 
required  to  undergo  prescribed 
treatments  for  fruit  flies  or  other 
injurious  insects  as  a  condition  of  entry, 
or  to  meet  other  special  conditions.  This 
proposed  action  would  provide  the 
United  States  with  additional  kinds  and 
sources  of  fruits  and  vegetables  while 
continuing  to  provide  protection  against 
the  introduction  and  dissemination  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

DATES:  Consideiation  will  be  given  only 
to  comments  received  on  or  before 
November  25.  1994. 


ADI  RESSES:  Please  send  an  original  and 
thr^  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPp.  APHIS.  USDA,  room  804,  Federal 
Bui  Iding,  6505  Belcrest  Road, 
Hy  ittsville,  MD  20782.  Please  state  that 
yo»  r  comments  refer  to  Docket  No.  94- 
03(  -1.  Comments  received  may  be 
ins  )ected  at  USDA,  room  1141,  South 
Bu  Iding,  14th  Street  and  Independence 
Av  snue  SW.,  Washington,  DC,  between 
8  a  m.  and  4:30  p.m.,  Monday  through 
Frii  lay,  except  holidays.  Persons 
wis  ling  to  inspect  comments  are 
req  lested  to  call  ahead  on  (202)  690- 
28'  7  to  facilitate  entry  into  the 
cor  iraent  reading  room. 

FURTHER  INFORMATION  CONTACT:  Mr. 
Frahk  E.  Cooper  or  Mr.  Peter  Grosser, 
Ser  ior  Operations  Officers,  Port 
Opi  (rations.  Plant  Protection  and 
Qu  irantine,  APHIS,  USDA,  room  635, 
Fee  eral  Building,  6505  Belcrest  Road, 
Hyi  ttsville.  MD  20782.  (301)  436-8645. 

SUP  PLEMENTARY  INFORMATION: 

Ba(  kground 

1  le  regulations  in  7  CFJl  319.56 
thr(  lugh  319.56-8  (referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
imj  ortation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
anc  dissemination  of  injurious  insects 
tha  are  new  to  or  not  widely  distributed 
wit  lin  and  throughout  the  United 
Sta  es. 


reg  il 
anc 


im 

V 

of 


Country/locality 


Argentina 
Australia  .. 


Au^ria ........ 

Belize 

B  Salvador 


Honduras 
Indonesia 


Currant  

Gooseberry 

Currant  

Gooseberry 
Asparagus 

Sage 

Cilantro  ... 

DiH  

Cilarttro  .... 
Onion , 


'  Infbrmalion  on  these  pest  risk  analyses  and  any 
Wher  pe»<  risk  analysis  referred  to  in  tliis  document 


are  proposing  to  amend  the 
lations  to  allow  additional  fruits 
vegetables  to  be  imported  into  the 
United  States  fit)m  certain  parts  of  the 
wo  Id  under  specified  conditions.  The 
J  ortation  of  these  fruits  and 

ibles  has  been  prohibited  because 
risk  that  the  firuits  and  vegetables 
cou  d  introduce  injurious  insects  into 
the  United  States.  We  are  proposing  to 
allc  w  these  importations  at  the  request 
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of  various  importers  and  foreign 
ministries  of  agricuUure,  and  after 
conducting  pest  risk  analyses '  that 
indicate  the  fi^its  or  vegetables  can  be 
imported  under  certain  conditions 
without  significant  pest  risk. 

All  of  the  fruits  and  vegetables 
included  in  this  document  would  be 
subject  to  the  requirements  in  §  319.56- 
6  of  the  regulations.  Section  319.56-6 
provides,  among  other  things,  that  all 
imported  fruits  and  vegetables,  as  a 
condition  of  entry,  shall  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival,  as  may  be  required 
by  a  U.S.  Department  of  Agriculture 
(USDA)  inspector  to  detect  and 
eliminate  plant  pests.  Section  319.56-6 
also  provides  that  any  shipment  of  fruits 
and  vegetables  may  he  refused  entry  if 
the  shipment  is  infested  with  fruit  flies 
or  other  dangerous  plant  pests  and  em 
inspector  determines  that  it  cannot  be 
cleaned  by  disinfection  or  treatment. 

Some  of  the  fruits  and  vegetables 
proposed  for  importation  also  would  be 
required  to  imdergo  prescribed 
treatments  for  fruit  flies  or  other  insect 
pests  as  a  condition  of  entry,  or  to  meet 
other  special  conditions. 

The  proposed  conditions  of  entry, 
which  are  discussed  in  greater  detail 
below,  appear  adequate  to  prevent  the 
introduction  and  dissemination  of 
injurious  plant  pests  by  the  importation 
of  fruits  and  vegetables  from  certain 
foreign  countries  and  localities  into  the 
United  States. 

Subject  to  Inspection  and  Treatment 
Upon  Arrival 

We  are  proposing  to  allow  the 
following  finiits  and  vegetables  to  be 
imported  into  the  United  States  from  the 
country  or  locality  indicated  in 
accordance  with  §  319.56-6  and  all 
other  applicable  requirements  of  the 
regulations: 


kynmon  name 


vtvte 


Botanical  name 


ff/besspp 

Ribes  spp 

Ribes  spf) 

Ribes  spp „ 

Asparagus  officinalis 

Salvia  officinalis 

Coriandnim  sativum . 
Anethum  gravedens 
Coriandnjm  sativum  . 
Allium  cepa 


Plant  part(s) 


Fmit. 

Fmit. 

Fruit. 

Fmit 

Shoot.2 

t.eaf  and  stem. 

Above  ground  parts. 

Above  ground  parts. 

Above  ground  parts 

Butt). 


maybe  obtained  by  writing  to  the  persons  listed 
undtr  FOR  FURTHER  MFORMATION  COMTACT. 
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Country/locality 


Nicaragua 
Peru  


South  Korea 
Tonga  


Comnx>n  name 


Shallot  

Cilantro .„, 

Comsalad 

Lambsquarters 

Eggplant 

Kiwi 

Lettuce 

Jicama 


^No  green  may  be  visible  on  the  shoot 

Pest  risk  analyses  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  have  shown  that  the 
fruits  and  vegetables  fisted  above  are  not 
attacked  by  fruit  flies  or  other  injurious 
plant  pests,  either  because  they  are  not 
hosts  to  the  pests  or  because  the  pests 
are  not  present  in  the  coimtry  or  locality 
of  origin.  In  addition,  we  have 
determined  that  any  other  injurious 
plant  pests  that  might  be  carried  by  the 
listed  fruits  or  vegetables  would  be 
readily  detectable  by  a  USDA  inspector. 
Therefore,  the  provisions  in  §319.56-6 
concerning  inspection,  disinfection,  or 
both,  at  the  port  of  first  arrival,  appear 


Botanical  name 


Allium  ascalonicum 

Coriandnim  sativum 

Valerianella  spp 

Chenopodium  album  ... 
Solanum  melongena  ... 

Actinidia  deliciosa 

Lactuca  satjva 

Pachyrttizus  tuberosus 


Plant  part(s) 


Bulb. 

Above  grourxl  parts. 

Whole  plant. 

Atx>ve  ground  parts 

Fruit. 

Fruit. 

Leaf. 

Root. 


adequate  to  prevent  the  introduction 
into  the  United  States  of  injurious  plant 
pests  by  the  importation  of  these  fruits 
and  vegetables. 

Treatment  Required 

Additionally,  we  are  proposing  to 
allow  the  fruits  and  vegetables  listed 
below  to  be  imported  into  the  United 
States.  These  fruits  and  vegetables  are 
attacked  by  the  Mediterranean  fruit  fly 
(Medfly)  or  other  injurious  insects,  as 
specified  below,  in  their  country  or 
locality  of  origin.  Visual  inspection 
cannot  be  relied  upon  to  detect  the 
insects.  However,  the  fruits  and 


Country/ 
locality 


Argentina 


El  Salvador 


vegetables  listed  below  can  be  treated  to 
destroy  the  Medfly  or  other  injurious 
insects.  Therefore,  we  propose  to  allow 
these  fruits  and  vegetables  to  be 
imported  into  the  United  States,  or 
specified  parts  of  the  United  States,  only 
if  they  have  been  treated  in  accordance 
with  the  Plant  Protection  and 
Quarantine  (PPQ)  Treatment  Manual, 
which  has  been  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  at  7  CFR  300.1. 

We  would  revise  the  PPQ  Treatment 
Manual  to  show  that  treatments  are 
required  as  follows  for  the  fruits  and 
vegetables  fisted  below: 


Common  name,  botanical  name,  plant  part(s) 


Israel 


Bluekjeny,  Vaccinium  spp.,  Fruit 

Fumigation  as  follows  for  Medfly: 

With  methyl  bromide  at  NAP — chamber  or  tarpaulin: 

32  g/rrfi  (2  lbs/1000  cu  ft)  for  5'-*  hours  at  21  "C  (70  'F)  or  above,  wim  minimum  gas  concentrations  of- 

26  g  (26  oz)  at '/?  hour  after  fun>igation  begins 

22  g  (22  02)  at  2  hours  after  fumigation  begins 

21  g  (21  oz)  at  3'/<?  hours  after  fumigation  begins;  or: 

32  g/m3  (2  lbs/1000  cu  ft)  for  4  hours  at  18-20.5  "C  (6&-€9  "F).  with  minimum  gas  concentrations  o'- 
26  g  (26  oz)  at  '/fe  hour  after  fumigation  begins 

22  g  (22  oz)  at  2  hours  after  fumigation  tiegins 
19  g  (l 9  02)  at  4  hours  after  fumigation  begins 

(Frurt  must  be  at  the  indicated  temperature  at  start  of  fumigation.) 
Garden  bean,  Phaseolus  vulgaris.  Pod  or  shelled. 
Funaigation  of  pods  as  follows  for  exotic  pod  boring  insects: 
With  methyl  bromide  in  a  381mm  (15-inch)  vacuum  at: 

8  g/mP  C/i  lb/1000  cuft)for1'/i  hours  at  32  'C  (90  'F)  or  above,  with  minimum  gas  concentrations  of- 

16  g/m^  (1  93/1000  cu  ft)  for  1  '/*  hours  at  26.5-31.5  'C  (80-89  'F);  or 

24  g/wP  (1  V«  lbs/1000  cu  ft)  for  1  'Af  hours  at  21-26  "C  (70-79  'F):  or: 

32  g/rrP  (2  lbs/1000  cu  ft)  fori  'A>  hours  at  15.5-20.5  'C  (6&-€9  'F)-  or 

40  g/mP  {2'/i  lbs/1000  cu  ft)  fori  '/i  hours  at  10-15  'C  (50-69  "F);  or: 

48  g/rrP  (3  lbs/1000  cu  ft)  for  1  '^  hours  at  4.5-9.5  'C  (40-49  'F);  or 
With  methyl  bromide  at  f«4AP  (chamt)er  or  tarpaulin)  at: 
24  g/mP  (1  '/6  tos/1000  cu  ft)  for  2  hours  at  26.5  "C  (80  "F)  or  above,  with  minimum  gas  concentrations  of- 

19  g  (19  oz)  at  'yfe  hour  after  fumigation  begins 

14  g  (14  oz)  at  2  hours  after  fumigation  begins;  or: 
32  g/m?  (2  lbs/1000  cu  ft)  for  2  hours  at  21-26  "C  (70-79  'F).  with  minimum  gas  concentrations  ot 

26  g  (26  oz)  at  ^/^  hour  after  fumigation  t>egins 

19  g  (19  oz)  at  2  hours  after  fumigation  begins;  or 
40  g/m3  (2'Ai  lbs/1000  cu  ft  tor  2  hours  at  15.5-20.5  "C  (60-69  'F).  with  minimum  gas  concentrations  of- 

32  g  (32  oz)  at  ^/s  hour  after  fumigation  begins 

24  g  (24  oz)  at  2  hours  after  fumigation  begins;  or 
48  g/rvP  (3  lbs/1000  cu  ft)  for  2  hours  at  10-15  'C  (50-69  'F).  with  minimum  gas  concentrations  el: 

38  g  (38  oz)  at  ^/s  hour  after  fumigation  begins 

29  g  (29  oz)  at  2  hours  after  fumigation  begins 
(VegetaUe  must  be  at  the  indicated  temperature  at  start  of  fumigation.) 
Lettuce,  Lactuca  sativa.  Leaf. 

Fumigation  as  follows  for  leafminers,  thrips  and  Sminthuris  viricBs: 
With  methyl  bromide  at  NAP— chamber  or  tarpaulin: 
32g/mi3  (2  ts/1000  cu  ft)  for  2  hours  at  21  'C  (70 'F)  or  above,  with  minimum  gas  concentrations  of: 

26  g  (26  oz)  at  '^/i  hour  after  fumigation  begirts 

14  g  (14  oz)  at  2  hours  after  fumigation  begins;  or 
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Common  name,  botanical  name,  piant  part(s) 


40  gfivP  (2'Ai  ts/1000  cutt)for2  /xjus  at  15.5-20.5  'C  (60-69  "F),  whh  mimmum  gas  concentrations  of: 
.   32  g  (32  oz)  at  ^/i  hour  after  bimittation  t>egins 

24  g  (24  oz)  at  2  hours  after  fumnation  begins;  or: 
48  QlwP  (3  lbs/1000  oj  ft)  for  2  /XM^b  at  10-15  'C  (50-69  "F),  with  trmmum  gas  concentrations  of: 

38  g  (38  oz)  at  ^A  hour  after  fumigation  begins 

29  g  (29  oz)  at  2  hours  after  fumiaation  begins;  or 
56  g/mP  (Z^/z  tos/1000  cu  it)  for  2  Murs  at  7-9 'C  (45-49  "F),  wm  minimum  gas  concentrations  of: 

43  g  (43  oz)  at  ^A  hour  after  ftjmigation  t>egins 

34  g  (34  oz)  at  2  hours  after  fumigation  begins;  on  * 

64  gfmP  (4  lbs/1000  cu  ft)  for  2  hours  at  4.5-6.5  °C  (40-44  "F),  with  rrvnintum  gas  concentrations  of: 

48  g  (48  oz)  at  ^/i  hour  after  fumigation  begins 

38  g  (36  oz)  at  2  hours  after  fumigation  begins 
(Vegetable  must  be  at  the  indicated  temperature  at  start  of  fumigation.) 
Caramboia,  Averrhoa  caraintx>la.  Fruit 
Cold  treatment  as  follows  for  fruit  f)/  Bactrocera  dorsalis: 

10  days  at  0  »C  (32  "F)  or  below 

11  days  at  .56  "C  (33  "F)  or  below 

12  days  at  1.11  "C  (34  "F)  or  below 
14  days  at  1.66  »C  (35  "F)  or  below 


The  treatments  described  above  have 
been  detennined  to  be  effective  against 
the  specified  insects.  This 
detennination  is  based  on  research 
evaluated  and  approved  by  the 
Department.  A  bibliography  and 
additional  information  on  this  research 
may  be  obtained  from  the  Hoboken 
Methods  Development  Center,  PPC^, 
APHIS,  USDA,  209  River  Street, 
Hoboken.  NJ,  07030. 

In  accordance  with  §  319.56-2x(b)  of 
the  regulations,  the  fruits  and  vegetables 
listed  above  and  required  to  be  treated 
for  fruit  flies  would  be  restricted  to 
ports  of  arrival  at  Wilmington,  NC,  and 
the  North  Atlantic  if  treatment  has  not 
been  completed  before  the  fruits  and 
vegetables  arrive  in  the  United  States. 
Climatic  conditions  at  Wilmington,  NC, 
and  at  North  Atlantic  ports  are 
unsuitable  for  the  fruit  flies  listed  above. 
Therefore,  in  the  unhkely  event  that  any 
fruit  flies  escape  before  treatment,  they 
will  not  become  established  pests  in  the 
United  States.  The  designated  North 
Atlantic  ports  are:  Atlantic  Ocean  ports 
north  of,  and  including,  Baltimore;  ports 
on  the  Great  Lakes  jmd  St.  Lawrence 
Seaway;  Canadian  border  ports  on  the 
North  Dakota  border  and  east  of  North 
Dakota:  and,  for  air  shipments, 
Washington,  DC  (including  Baltimore- 
Washington  International  and  Dulles 
International  airports). 

Pest  risk  analyses  conducted  by 
APHIS  have  determined  that  any  other 
injurious  plant  pests  that  might  bo 
carried  by  the  fruits  and  vegetables 
listed  above  would  be  readily  detectable 
by  a  USDA  inspector.  As  noted,  the 
firuits  and  vegetables  would  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival,  in  accordance  with 
§319.56-6. 


Us<  of  Methyl  Bromide 

N  [ethyl  bromide  is  currently  in 
wi(  espread  use  as  a  fumigant.  It  is 
pre  scribed  as  a  treatment  for  three  of  the 
cor  imodities  included  in  this  proposal 
(bh  eberries  from  Argentina,  garden 
bea  [is  from  El  Salvador,  and  lettuce 
froi  11  Israel).  The  environmental  effects 
of  V  sing  methyl  bromide,  however,  are 
beitig  scrutinized  by  international, 
Fee  eral.  and  State  agencies.  The  U.S. 
Ent  Ironmental  Protection  Agency 
(EF  \),  based  on  its  evaluation  of  data 
con  ceming  the  ozone  depletion 
pot  mtial  of  methyl  bromide,  published 
a  n  >tice  of  final  rulemaking  in  the 
Feqeral  Register  on  December  10, 1993 
(SBiFR  65018-65082).  This  rulemaking 
fre«  zes  methyl  bromide  production  at 
19£  1  levels  and  requires  the  phasing  out 
of  (  omestic  use  of  methyl  bromide  by 
the  year  2001.  APHIS  is  studying  the 
efft  ctiveness  and  environmental 
aco  sptability  of  alternative  treatments  to 
pre  )are  for  the  eventual  unavailability 
of  I  lethyl  bromide  fumigation.  Our 
cur  ent  proposal  assumes  the  continued 
ava  lability  of  methyl  bromide  for  use  as 
a  fi  migant  for  at  least  the  next  few 
years. 

Ap  >les  From  Spain 

J  sction  319.56-2r  contains 
adr  linistrative  instructions  governing 
the  entry  of  apples  and  pears  from 
cer  ain  countries  in  Europe.  Currently, 
pe€  rs,  but  not  apples,  may  be  imported 
froi  a  Spain  under  the  conditions 
pre  icribed  in  §  319.56-2r,  which 
inc  udea  preclearance  program  and 
col  1  treatment.  Based  on  our  review  of 
thelpest  risk  associated  with  the 
imfortation  of  apples  and  pears  from 
Spi  in,  it  appears  that  apples  may  be 
im  orted  under  these  conditions 
wii  lout  presenting  a  significant  pest 


risk.  Therefore,  we  are  proposing  to 
amend  §  319.56-2r  to  allow  the 
importation  of  apples  from  Spain  imder 
the  same  conditions  that  apply  to  pears 
from  Spain. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
proposed  rule  on  small  entities. 
However,  we  do  not  currently  have  all 
the  data  necessary  for  a  comprehensive 
analysis  of  the  effects  of  this  rule  on 
small  entities.  Therefore,  we  are  inviting 
comments  concerning  potential  effects. 
In  particular,  we  are  interested  in 
determining  the  number  and  kind  of 
small  entities  that  may  incur  benefits  or 
costs  from  implementation  of  this 
proposed  rule. 

Under  the  Plant  (Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
150dd,  150ee,  150ff,  151-167).  the 
Secretary  of  Agriculture  is  authorized  to 
regulate  the  importation  of  fruits  and 
vegetables  to  prevent  the  introduction  of 
injurious  plant  pests. 

This  proposed  rule  would  amend  the 
regulations  governing  the  importation  of 
fruits  and  vegetables  by  allowing  a 
number  of  previously  prohibited  fhiits 
and  vegetables  to  be  imported  into  the 
United  States  from  certain  foreign 
countries  and  localities  under  specified 
conditions.  The  importation  of  these 
fruits  and  vegetables  has  been 


prohibited  because  of  the  risk  that  they 
could  introduce  injurious  plant  pests 
into  the  United  States.  This  proposed 
rule  would  revise  the  status  of  certain 
commodities  from  certain  countries  and 
localities,  allowing  their  importation 
into  the  United  States  for  the  first  time. 

Our  proposed  changes  are  based  on 
biological  risk  analyses  that  were 
conducted  by  APHIS  at  the  request  of 
various  importers  and  foreign  ministries 
of  agriculture.  The  risk  analyses  indicate 
that  the  fruits  or  vegetables  listed  in  this 
proposed  rule  could,  under  certain 
conditions,  be  imported  into  the  United 
States  without  significant  pest  risk.  All 
of  the  fruits  and  vegetables,  as  a 
condition  of  entry,  would  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival  as  may  be  required 
by  a  USDA  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  in  this 
proposal  also  would  be  required  to 
imdergo  mandatory  treatment  for  fi\iit 
flies  or  other  injiuious  insects  as  a 
condition  of  entry,  or  to  meet  other 
special  conditions.  Our  proposed  action 
would  provide  the  United  States  with 
additional  kinds  and  sources  of  fruits 
and  vegetables  while  continuing  to 
provide  protection  against  the 
introduction  into  the  United  States  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

Apples 

This  proposed  rule  would  allow 
apples  to  be  imported  into  the  United 
States  from  Spain  under  certain 
conditions.  Spain's  production  of  apples 
in  1993  was  approximately  821,000 
metric  tons  (mt).  Spain's  export  level 
over  the  past  5  years  has  averaged 
20,000  mt.  In  the  unlikely  event  that 
Spain's  apple  exports  were  fully 
diverted  to  the  United  States,  they 
would  represent  about  0.4  percent  of 
U.S.  produi:tion,  an  amount  that  would 
not  significantly  affect  the  U.S.  market. 
Moreover,  there  would  not  be  any  off- 
season advantages,  since  Spain's  main 
production  season,  June  through 
September,  inclusive,  is  the  same  as  for 
U.S.  apple  producers. 

In  addition,  the  United  States  is  a  net 
exporter  of  apples.  Total  U.S.  utilized 
production  of  apples  in  1993  was 
4,760,682  mt  [besh  equivalent). 
(Utilized  production  of  apples  refers  to 
the  amount  of  apples  sold  plus  the 
quantities  of  apples  used  on  farms 
where  grovra  and  quantities  of  apples 
held  in  storage,  thus  those  apples 
actually  used  in  some  way).  Imports  of 
fresh  apples  in  1992  totaled  120,412  mt, 
or  2.5  percent  of  domestic  utilized 
production  that  year,  whereas  exports 
totaled  507,614  mt,  or  10.7  percent. 
Given  this  trade  flow,  the  U.S.  market 


for  apples  is  not  expected  to  exhibit  the 
excess  demand  in  the  near  future  that 
could  encourage  increased  foreign 
supply.  The  main  commercial  varieties 
grown  in  Spain  (Golden  Delicious,  50 
percent;  Granny  Smith,  30  percent)  are 
common  varieties  in  the  United  States, 
and  their  export,  therefore,  would  not 
satisfy  any  special  market  demand. 

Asparagus  (White) 

This  proposed  rule  would  allow  white 
asparagus  to  be  imported  into  the 
United  States  from  Austria  under 
certain  conditions.  Total  U.S.  asparagus 
production  in  1993  was  2,204,000 
hundredweight  (cwt),  or  99,973  mt. 
Austria's  current  production  of 
asparagus  is  around  400  mt,  95  percent 
of  which  is  white  asparagus. 

APHIS  expects  that  annual  exports  to 
the  United  States  may  reach  between  1 
and  2  tons.  This  quantity  represents  less 
than  0.002  percent  of  U.S.  production, 
and  therefore  would  not  affect  prices 
received  by  U.S.  growess. 

Blueberries 

This  proposed  rule  would  allow 
blueberries  to  be  imported  into  the 
United  States  from  Argentina  under 
certain  conditions.  Total  U.S.  blueberry 
production  in  1993  was  170,397,000 
pounds,  or  77,292  mt.  About  40  percent 
was  produced  for  the  fresh  fruit  market, 
and  about  60  percent  was  processed. 
APHIS  estimates  Argentina's  current 
production  of  blueberries  to  be  40  mt 
per  year,  and  we  expect  that  figure  to 
expand  to  200  mt  by  1997-98.  At 
present,  all  blueberry  exports  from 
Argentina  (80  percent  of  production)  are 
sent  to  Europe.  If  approved  for  entry 
into  the  United  States,  we  expect  that 
19.2  mt  or  60  percent  of  blueberry 
exports  from  Argentina  would  be 
directed  to  U.S.  ports.  This  quantity 
represents  less  than  0.03  percent  of  U.S. 
production,  and  therefore  would  not 
noticeably  affect  prices  received  by  U.S. 
growers. 

Caramboia 

This  proposed  rule  would  allow 
caramboia  to  be  imported  into  the 
United  States  fitim  Taiwan  under 
certain  conditions.  Caramboia  (starfruit) 
is  not  currently  imported  into  the 
United  States.  Ninety  percent  of 
domestic  production  takes  place  in 
southern  Florida,  where  60  to  90 
growers  cultivate  a  total  of  about  400 
acres.  Most  of  the  producers  would  be 
considered  small  entities,  according  to 
the  Small  Business  Administration 
definition  of  aimual  gross  receipts  of 
$500,000  or  less.  U.S.  production  of 
caramboia  in  1994  will  reach  between  5 
and  6  million  pounds,  a  quantity 


expected  to  gradually  increase  as 
consumer  familiarity  with  caramboia 
grows.  At  present,  caramboia  is 
unknown  to  most  U.S.  consumers,  and 
the  industry  faces  the  challenge  of 
creating  broader  market  appeal  for  this 
fioiit. 

Besides  Florida,  a  relatively  small 
amount  of  caramboia  is  produced  in 
Hawaii  (58,400  pounds  in  1992).  A 
regulatory  change  last  year  now  allows 
caramboia  growm  in  Hawaii  to  be 
marketed  on  the  mainland.  The  initial 
volume  to  be  shipped  this  year  is 
estimated  at  1,500  to  3.000  pounds. 

Taiwan  is  reportedly  the  world's 
largest  producer  of  caramboia.  In  1992, 
35,738  mt  (78.8  milhon  pounds)  were 
produced,  about  12  times  that  of  the 
United  States.  However,  less  than  10  mt 
(0.03  percent)  of  Taiwan's  production  is 
exported  annually,  mainly  to  Hong 
Kong  and  Canada.  As  an  initial  trial 
shipment,  about  1  mt  is  expected  to  be 
exported  to  the  United  States  per  year. 

California  is  a  large  and  growing 
domestic  market  for  caramboia  and  the 
likely  destination  of  caramboia  &t)m 
Taiwan.  It  receives  fixjm  40  to  50 
percent  of  Florida's  caramboia  crop. 
California  requires  that  caramboia  from 
Florida  be  cold  treated,  and  APHIS 
requires  cold  treatment  for  shipments 
fitjm  Hawaii  to  the  mainland.  Imports 
from  Taiwan  would  also  require  cold 
treatment. 

Average  prices  received  by  U.S. 
caramboia  producers  between  1989  and 
1993  ranged  from  about  $0.67  to  $1.55 
per  pound.  Farm  prices  in  Taiwan  vary 
from  $0.60  to  $4.00  per  kg  ($0.27  to 
$1.81  per  pound),  depending  on  the 
quality,  size  of  production,  and  season. 
Thus,  prices  are  generally  lower  in 
Taiwan,  but  price  differences  between 
the  two  countries  are  not  as  great  as 
might  be  expected.  Moreover,  high 
quality  carambolas  suitable  for  export 
sell  well  in  Taiwan's  domestic  market. 
Relatively  high  farm  prices  and  the 
'fhiifs  well-estabhshed  domestic  market 
largely  explain  Taiwan's  limited 
e.xports. 

Caramboia  is  sensitive  to  chilling, 
which  can  cause  the  skin  to  turn  brown 
and  become  pitted.  Since  all  caramboia 
entering  California  would  require  cold 
treatment,  effects  of  the  treatment  on  the 
appearance  and  marketabiUty  of  the 
fruit  would  be  similar,  whether  the 
caramboia  comes  from  Florida,  Hawaii, 
or  Taiwan. 

Assuming  the  market  for  caramboia 
expands,  and  fruit  from  Taiwan  is 
routinely  imjKirted,  domestic  producers' 
income  will  be  less  than  it  would  be 
otherwise,  due  to  a  price  decline  and/ 
or  lower  volumes  than  would  be  sold 
were  there  not  imports.  The  critical 
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question  is  what  this  reduction  in 
income  would  be.  There  is  no  evidence 
to  suggest  that  it  would  be  significant. 

From  a  broader  perspective,  sales  and 
income  lost  by  domestic  producers 
should  be  balanced  against  benefits  to 
U.S.  consumers  in  terms  of  greater 
availability  and/or  lower  prices.  Again, 
lack  of  information  on  how  much 
carambola  prices  can  be  expected  to 
decline  as  a  result  of  imports,  and  the 
responsiveness  of  producers  and 
consumers  to  a  decline,  precludes 
estimation  of  consumers'  gains  and 
domestic  producers'  losses. 
Nevertheless,  APHIS  believes  that  the 
net  benefit  to  the  U.S.  economy  would 
be  positive. 

Currants  and  Gooseberries 

This  proposed  rule  would  allow 
currants  and  gooseberries  to  be 
imported  into  the  United  States  from 
Argentina  under  certain  conditions. 
Argentina's  area  of  ribes  production 
totals  only  four  hectares,  one  of  which 
is  being  used  for  experiments  on  the 
suitability  of  various  species.  The 
Economic  Research  Service,  U.S. 
Department  of  Agriculture,  estimates  the 
aimual  crop  at  30  mt,  of  which  40 
percent,  or  12  mt.  could  be  exported  to 
the  United  States. 

Although  published  data  on  U.S.  ribes 
production  has  not  been  found,  trade 
statistics  show  the  United  States  to  be 
a  net  importer.  In  1992,  64  mt  of 
currants  and  gooseberries  were 
exported,  and  264  mt  of  currants  were 
imported.  The  quantity  of  ribes 
expected  to  be  imported  from  Argentina 
is  only  6  percent  of  1992  net  imports  for 
the  United  States.  APHIS  does  not 
expect  this  relatively  small  change  in 
the  quantity  imported  to  significantly 
affect  the  market  for  U.S.  producers. 

Eggplant 

_  « 

This  proposed  rule  would  allow 
eggplant  to  be  imported  into  the  United 
States  from  South  Korea  under  certain 
conditions.  U.S.  commercial  production 
of  eggplant  in  1993  was  776,000  cwt 
(35,199  mt).  South  Korea's  annual 
production  of  eggplant  in  1993  totaled 
22,751  mt.  of  which  30.3  mt  were 
exported  to  Japan  and  Guam.  If  all  of 
South  Korea's  eggplant  exports  were 
sent  to  the  United  States,  it  would 
represent  less  than  0.09  percent  of  U.S. 
commercial  production. 

Evm  in  the  very  unrealistic  scenario 
of  South  Korea's  exports  of  eggplant 
being  fully  diverted  to  the  United  States, 
the  quantities  would  not  be  large 
enough  to  affect  the  U.S.  market. 


Kiw 


Tl  is  proposed  rule  would  allow  kiwi 
to  b^  imported  into  the  United  States 
h-oni  South  Korea  under  certain 
con<  itions.  Utilized  U.S.  production  of 
kiw  in  1992  totaled  47,700  mt.  Imports 
of  k  Hi  into  the  United  States  for  1992 
wer  estimated  at  20,236  mt.  or  more 
than  40  percent  of  domestic  production. 
Sou  h  Korea's  annual  production  of 
kiwi  in  1993  totaled  8,538  mt.  of  which 
nom  was  exported.  Assuming  5  percent 
of  S  lUth  Korea's  production  (426.9  mt) 
wen  exported  to  the  United  States,  this 
amo  jnt  would  represent  only  about  0.6 
perc  snt  of  U.S.  supply  (produced 
dom  sstically  and  imported)  in  1991. 

E^  en  in  the  very  unrealistic  scenario 
of  S  tuth  Korea  exporting  5  percent  of  its 
kiw  production  to  the  United  States, 
the   uantities  would  not  be  large 
enoi  gh  to  affect  the  U.S.  market. 

Lett  ice 

T  lis  proposed  rule  would  allow 
letti  ce  to  be  imported  into  the  United 
Stat  ts  from  Israel  and  South  Korea 
und  ir  certain  conditions.  Total  U.S. 
production  of  head,  leaf,  and  romaine 
lettuce  in  1993  was  82,790,000  cwt 
(3,7  >5,330  mt).  In  Israel,  insect-free 
letti  ce  produced  in  greenhouses  for  the 
199;  1/94  season  reached  about  4,430.000 
pou  ids.  Exports  plaimed  for  1994/95 
are  ( stimated  at  1.600,000  pounds.  If  ail 
of  tl  ese  exports  were  destined  for  the 
Uni  ed  States,  they  would  comprise  less 
thai  0.02  percent  of  U.S.  production 
andj  therefore,  would  not  noticeably 
affect  the  U.S.  market. 

Si  luth  Korea's  armual  production  of 
leaf  lettuce  in  1993  totaled  149,611  rot. 
of  ^^  hich  23.9  mt  were  exported  to 
Japa  n,  Guam,  Hong  Kong,  and  Saipan.  If 
all  <  f  South  Korea's  lettuce  exports  were 
seni  to  the  United  States,  it  would 
repi  Bsent  only  about  0.0006  percent  of 
U.S  production. 

E  'en  in  the  very  unrealistic  scenario 
of  S  luth  Korea's  export  of  lettuce  being 
full '  diverted  to  the  United  States,  the 
qua  itities  would  not  be  large  enough  to 
affe  :t  the  U.S.  market. 

li  ipacts  on  U.S.  producers  for  several 
of  t  le  other  commodities  that  could  be 
imp  orted  into  the  United  States  under 
thia  proposal  could  not  be  assessed 
bee  luse  of  a  lack  of  data.  However,  none 
of  t  lese  products  is  a  significant  U.S. 
cro  I.  The  herbs,  in  particular,  are  often 
gro  <m  to  supplement  other  farm 
inci  me.  Others,  such  as  arugula  and 
Ian  )s  quarters,  have  limited  markets. 
AP  IIS  anticipates,  therefore,  that  no 
sigijificant  economic  impacts  would 
result  from  the  importation  of  these 
con  imodities  for  which  analysis  has  not 
bee  1  possible. 


The  aggregate  economic  impact  of  this 
proposed  rule  is  expected  to  be  positive. 
U.S.  consumers  would  benefit  from  a 
greater  availability  of  fruits  and 
vegetables.  U.S.  importers  would  also 
benefit  frt)m  a  greater  availability  of 
fruits  and  vegetables  to  import. 

The  alternative  to  this  proposed  rule 
was  to  make  no  changes  in  the  fruits 
and  vegetables  regulations.  After 
consideration,  we  rejected  this 
alternative  since  there  was  no  pest  risk 
reason  to  maintain  the  prohibitions  on 
the  affected  produce. 

This  proposed  rule  contains  no 
paperwork  or  recordkeeping 
requirements. 

Executive  Order  12778 

This  proposed  rule  would  allow 
certain  friuts  and  vegetables  to  be 
imported  into  the  United  States  from 
certain  parts  of  the  world.  If  this 
proposed  rule  is  adopted.  State  and 
local  laws  and  regulations  regarding  the 
importation  of  fruits  and  vegetables 
under  this  rule  would  be  preempted 
while  the  fruits  and  vegetables  are  in 
foreign  commerce.  Fresh  fruits  and 
vegetables  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public,  and  would  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  If  this  proposed  rule  is 
adopted,  no  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  proposed  rule. 
The  assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of  fruits 
and  vegetables  under  the  conditions 
specified  in  this  proposed  rule  would 
.  not  present  a  significant  risk  of 
introducing  or  disseminating  plant  pests 
and  would  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
enviroimiental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Enviroimiental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.),  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
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of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
.■10381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building,  14th  SL-eet  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individuals  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Paperwork  Reduction  Ant 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference,  Plant 
diseases  and  pests.  Quarantine. 


7  CFR  Part  319 

Bees,  Coffee.  Cotton,  Fruits,  Honey, 
Imports,  IncorpKjration  by  reference. 
Nursery  Stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  title  7,  chapter  III,  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150ee.  154. 161. 162. 
167;  7  CFR  2.17,  2.51,  and  371.2(c). 

2.  In  §  300.1,  paragraph  (a)  would  be 
revised  to  read  as  follows: 

§300.1    Materials  incorporated  by 
reference 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  revised  and  reprinted  November  30. 
1992,  and  includes  all  revisions  through 

,  has  been  approved  for 

incorporation  by  reference  in  7  CFR 


chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.Q  552(a)  and  1  CFR  part  51. 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  150ee,  150ff. 
151-167.  450:  21  U.S.C.  136  and  136a;  7  CFR 
2.17.  2.51.  and  371.2(c). 

§319.5e-2r    [Amended] 

4.  In  §  319.56-2r,  paragraph  (a)(1) 
would  be  amended  by  adding,  in 
alphabetical  order,  "Spain,". 

5.  In  §  319.56-2r,  paragraph  (g)(1) 
would  be  amended  by  adding  "Spain." 
immediately  before  "Sweden". 

6.  hi  §  319.56-2t,  the  table  would  be 
amended  by  adding,  in  alphabctiriil 
order,  the  following: 

§319.56-2t  Administrative  instructloos: 
conditions  governing  ttte  entry  of  certain 
fruits  and  vegetables. 


Country/locality 


Common  name 


Botanical  name 


Plant  part(s) 


Argentina 


Australia 

Austria  ... 

* 

Belize 


Curant 


Rbes  spp Fruit 


Gooseberry  .„ „.„ Rjbes  spp 

Currant „ „ Rjbes  spp 

Gooseberry  ...„ _ „ „..  Ri)es  spp 

Asparagus,  wtiite Asparagus  officinaHs. 


Sage  _.    Satvia  officinalis  .„_ 


El  Salvador 
Honduras 


CHantro  Coriandrum  sativum 

Dffl „ _ Anethum  graveotens 


Cilantro  Coriandrum  sativum 


Fruit. 
Fruit 
Fnjit 
Shoot^ 


Leaf  and  stem. 

Above  ground  parts. 
Above  gfOjnd  parts. 


Above  groj.nd  parts. 


Indonesia 

Nicaragua 
Peru 


Onion  . 
Shallot 


Allium  cepa Bulb 

Allium  ascalonicum ; Butb. 


CHantro  „ Coriandrum  sativum 


Atx>ve  grourxl  parts. 


Co"^aJad  „.    ValerianeHa  spp „ Whole  plant 

l^mbsquarters Chenopodium  album  '.. Above  ground  parts. 


South  Korea 


Eggplant , Solanum  mektngena  . 

Kiwi  — _ Actinidia  deliciosa 

Lettuce — Lactuca  sativa _. 


Tonga 


Jicaf^a  Pachyrhizus  tiAjerosus 


Fnjit 
Fmit 
Leaf. 


Root 
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'No  green  may  be  visible  on  shoot. 
7.  In  §  319.56-2X.  paragraph  (a),  thetabt  would  be  amended  by  adding,  in  alphabetical  order,  the  following: 

§319.56-2x    Administrative  Instructions: 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables  for  which  treatment  is 
required. 

(a)  *  •   * 


Country /locality 


Common  nar  ie 


Argentina Blueberry  

El  Salvador Garden  bean 

Israel 


Lettuce 


Taiwan 


Caramtxila 


Done  in  Washington.  DC,  this  19th  day  of 
October  1994. 

Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  94-26240  Filed  10-24-94;  8:45  am) 
BMXmO  CODE  3410-3«-P 

9CFRPart117 
[Docket  No.  93-048-1]    " 

Viruses.  Serums,  Toxins,  and 
Analogous  Products;  Test  Animals 

AGENCY:  Animal  and  Plant  Health   - 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  regulations  to  allow  appropriate 
treatment  of  sick  or  injured  test  animals 
or  the  human  destruction  of  dying 
animals  used  in  the  testing  of  veterinary 
biological  products.  The  effect  of  this 
action  would  eliminate  unnecessary 
discomfort  to  animals  used  in  vaccine 
testing.  This  amendment  would  provide 
the  firms  with  a  previously 
unauthorized  option  for  test  animals 
that  are  accidentally  injured  or  become 
ill  or  exhibit  unfavorable  reactions  for 
reasons  not  due  to  the  test.  These 
animals  may  be  removed  from  the  test 
and  treated  or  humanely  destroyed.  In 
addition,  test  animals  that  show  clinical 


8 


Botanical  name 


Plant  part(s) 


Vaccinium  spp Pruit. 

Phaseolus  vulgaris Rod  or  shelled. 

*  •  • 

•  •  . 

Lactuca  sativa Leaf. 

Averrhoa  carambola Pruit. 


si|  ns  of  illness  resulting  from  the  test 
m  y  be  treated  or  humanely  destroyed 
w  len  death  is  certain  to  occur  without 
th  srapeutic  intervention.  This  action  is 
ne  :essary  to  provide  for  the  treatment  or 
hii  mane  destruction  of  ill  or  injured  test 
an  mals  under  defined  conditions,  an 
op  lion  not  currently  allowed  by  the 
re;  ulations  for  test  animals  as  a  group. 

DA  fES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
De  cember  27, 1994. 

AO  3RESSES:  Please  send  an  original  and 
th:  ee  copies  of  your  comments  to  Chief, 
Re  5ulatory  Analysis  and  Development, 
PF  D,  APHIS,  USDA.  P.O.  Drawer  810, 
Ri  ferdale.  MD  20738.  Please  state  that 
yo  IT  comments  refer  to  Docket  No.  93- 
04  }-l.  Comments  received  may  be 
ini  pected  at  USDA,  room  1141,  South 
Bu  ilding,  14th  Street  and  Independence 
A\  enue,  SVV.,  Washington,  DC.  between 

i  .m.  and  4:30  p.m.,  Monday  through 
Fr  day,  except  holidays.  Persons 
wi  ihing  to  inspect  comments  are 
re«  uested  to  call  ahead  on  (202)  690- 
28  17  to  facilitate  entry  into  the 
CO  nment  reading  room." 

FO  \  FURTHER  INFORMATION  CONTACT: 

Dr  David  A.  Espeseth,  Deputy  Director, 
Ve  erinary  Biologies,  BBEP,  APHIS, 
U^DA,  room  838,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20  '82.  (301)  43&-a245, 


SUPPLEMENTARY  INFORMATION: 
Background 

,  Veterinary  biological  products  are 
licensed  under  the  Virus-Serum-Toxin 
Act  on  the  basis  of  their  purity,  safety, 
potency,  and  efficacy.  In  the  course  of 
evaluating  a  biological  product,  it  may 
be  necessary  to  conduct  potency,  safety, 
or  efficacy  tests  in  animals. 

The  current  regulations  in  9  CFR  part 
117  require  that  once  an  animal  test  has 
begun,  no  treatment  which  could 
interfere  with  a  true  evaluation  of  the 
biological  product  may  be  used  [see 
§  117.4(c)).  However,  test  animals  may 
become  accidently  injured  or  ill  or 
exhibit  unfavorable  reactions  as  a  result 
of  factors  not  due  to  the  test.  These 
occurrences  are  unpredictable,  and  no 
provisions  are  available  in  the  current 
regulations  for  the  appropriate  treatment 
or  humane  destruction  of  such  animals. 
The  proposed  rule  would  provide  that 
te.st  animals  which  exhibit  clinical  signs 
of  illness,  become  accidentally  injured 
or  exhibit  unfavorable  reactions  not 
associated  with  the  test,  may  be 
removed  from  the  test  and  be  treated  or 
humanely  destroyed. 

When  animal  tests  involve  challenge 
with  infectious  microorganisms  in  order 
to  establish  that  the  biological  product 
can  elicit  protection  against  disease,  the 
challenge  with  infectious 
microorganisms  may  produce  an  illness 
which  is  characteristic  of  a  natural 


infection.  Therefore,  we  are  also 
proposing  to  amend  §  117.4  by  adding 
new  paragraphs  (d)  and  (e),  to  allow  for 
the  treatment  or  humane  destruction  of 
test  animals  which  show  clinical  signs 
of  illness  attributable  to  the  challenge 
microorganism,  which  are  likely  to 
result  in  death. 

The  proposed  amendment  would 
have  the  cA}jective  of  eliminating 
unnecessary  discomfort  resulting  from 
injury,  unfavorable  reactions,  or  illness 
when  conducting  tests  in  animals. 

Executive  Order  12866  and  Regulatory 
FlexIblfltyAct 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 

The  effect  of  the  rule  would  be  to 
provide  that  animals  used  in  testing 
biological  product  which  become  ill, 
accidentally  injured,  or  exhibit 
unfavorable  reactions  could  be  removed 
from  the  test  and  be  treated  or  hiunanely 
destroyed.  The  objective  of  the  rule 
would  be  to  eliminate  any  unnecessary 
discomfort  to  animals. 

The  rule  would  require  no  additional 
testing  of  animals.  It  would  simply 
provide  an  option  which  was  not 
previously  available.  Therefore,  the  rule 
is  not  anticipated  to  increase  costs  to 
producers  of  veterinary  biological 
products. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
letroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  ujider  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 


List  of  Subjects  in  9  CFR  Part  117 

Animal  biologies.  Animals. 
Accordingly,  9  CFR  part  117  would  be 
amended  as  follows: 

PART  117— ANIMALS  AT  LICENSED 
ESTABLISHMENTS 

1.  The  authority  citation  for  9  CFR 
part  117  would  continue  to  read  as 
follows: 

Aothority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51.  and  371.2(d). 

2.  In  §  117.4.  new  paragraphs  (d)  and 
(e)  would  be  added  to  read  as  follows: 

§117.4   Test  animals. 

*        •        *        •        * 

(d)  During  the  course  of  a  test, 
animals  that  are  injured  or  show  clinical 
signs  of  illness  or  unfavorable  reactions 
that  are  not  due  to  the  test  may  be 
removed  frDm  the  test  and  treated  or 
humanely  destroyed.  If  sufficient 
animals  do  not  remain  for  the  test  to  be 
evaluated,  the  test  shall  be  declared 
inconclusive  and  may  be  repeated. 

(e)  Test  animals  that  show  clinical 
signs  of  illness  that  are  due  to  the  test 
may  be  treated  or  humanely  destroyed 
if  the  illness  has  progressed  to  a  point 
(defined  in  the  filed  Outline  of 
Production)  when  death  is  certain  to 
occur  without  therapeutic  intervention. 
When  interpreting  the  results  of  the  test, 
the  animals  that  were  treated  or 
humanely  destroyed  because  of  illness 
due  to  the  test  and  the  animals  that  have 
died  from  illness  due  to  the  test  prior  to 
being  humanely  destroyed  shall  be 
combined  into  a  common  statistic  of 
mortality  due  to  the  test. 

Done  in  Washington.  DC.  this  19th  day  of 
October  1994. 

Terry  L.  Medley. 

Arting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  94-26419-Filed  10-24-94;  8:45  am) 
BtLUNG  CODE  3410-34-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RtN  3150-AE97 

Shutdown  and  Low-Power  Operations 
for  Nuclear  Power  Reactors; 
Correction 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  Correction. 

SUMMARY:  This  document  corrects  a 
proposed  rule  appearing  in  the  Federal 
Register  on  October  19, 1994  (59  FR 


52707).  that  would  provide  additional 
protection  to  public  health  and  safety 
from  the  risk  of  a  core-melt  accident. 
This  action  is  necessary  to  correct  an 
omission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  M.  Holahan.  Director.  Division  of 
Systems  Safety  and  Analysis.  Office  of 
Nuclear  Reactor  Regulation.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001, 
Telephone:  (301)  504-2884. 

On  page  52713.  in  §  50.67(c}{4){r),  first 
sentence,  the  text  in  parentheses  should 
read  "(and  throughout  the  shutdown  or 
refueling  outage  as  necessary  to 
accommodate  unforeseen 
contingencies)." 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  October.  1994. 

For  the  Nuclear  Regulatory  Commission 

Sarah  Wigginton, 

Acting  Chief.  Rules  Review  and  Directives 
Branch. 

IFR  Doc.  94-26421  Filed  10-24-94;  8:45  ami 
BILUNG  CODE  75«»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  M-CE-07-AD] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  Models  34C,  T- 
34C.  and  T-34C-1  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Beech 
Aircraft  Corporation  (Beech)  Models 
34C.  T-34C,  and  T-34C-1  airplanes. 
The  proposed  action  would  require 
replacing  the  eight  wing  attachment 
steel  bolts  and  hardware  with  Liconel 
bolts  and  hardware.  A  report  of  'he  right 
lower  aft  wing  attachment  nut  assembly 
separating  in  two  pieces  on  a  Model  T- 
34C-1  airplane  prompted  tlie  proposed 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  wing  bom  separating  bom  the 
fuselage  because  of  failure  of  this 
assembly. 

DATES:  Comments  must  be  received  on 
or  before  December  30, 1994. 
ADDRESSES:  Submit  comments  in  , 

triphcate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  94-CE-07- 
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AO.  Room  1558. 601  E  12th  Street. 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  hoUdays  excepted. 

Service  infonnation  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  fURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  facsimile 
(316) 946-4407. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  ai^guments  as 

,  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 

.  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  In  Ught  of  the  comments 
received. 

Coniments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  CenU^l  Region,  Office  of  the 
Assistant  Chief  Cotmsel,  Attention: 
Rules  Docket  No.  94-CE-07-AD.  Room 
1558, 601  E.  12th  SUeet,  Kansas  City, 
Missouri  64106. 


Disc 


:ussion 


The  FAA  has  received  a  report  of  the 
r|ght  lower  aft  wing  attachment  nut 
assembly  separating  in  two  pieces  on  a 
deech  Model  T-34C-1  airplane. 
L  aboratory  investigation  of  the  nut 
a  Esembly  revealed  that  stress  corrosion 
c  lused  the  failiue.  If  the  separated 
a  isembly  is  not  detected  and  corrected, 
a  id  is  operated  in  that  condition,  the 
M  ing  could  separate  from  the  fuselage. 

Beech  has  issued  Service  Bulletin 
(!  B)  No.  2487,  dated  August  1993, 
M  hich  specifies  procedures  for 
ii  stalling  hiconel  wing  attachment 
h  irdware  on  Models  34C,  T-34C,  and 
T  -34C-1  airplanes. 

After  examining  the  circumstances 
a  id  reviewing  all  available  information 
n  lated  to  the  incidents  described  above, 
t]  e  FAA  has  determined  that  AD  action 
s  ould  be  taken  to  prevent  the  wing 
b  )m  separating  from  the  fuselage 
b  cause  of  failiu^  of  this  assembly. 

Since  an  imsafe  condition  has  been 
i<  entified  that  is  likely  to  exist  or 
d  ivelop  in  other  Beech  34C,  T-34C,  and 
T  -34C-1  airplanes  of  the  same  type 
di  «ign.  the  proposed  AD  would  require 
replacing  the  eight  wing  attachment 
stpel  bolts  and  hardware  with  Inconel 
h(  ilts  and  hardware.  The  proposed 
a<  tions  would  be  accomplished  in 
a<  cordance  with  Beech  SB  No.  2487, 
dited  August  1993. 

uhe  compUance  time  for  the  proposed 
Ap  is  presented  in  calendar  time 
in  stead  of  hours  time-in-  service  (TIS). 
T  le  FAA  has  determined  that  a  calendar 
til  tie  for  comphance  is  the  most 
d«  sirable  method  because  the  unsafe 
cc  ndition  described  by  the  proposed  AD 
is  caused  by  stress  corrosion.  Stress 
cc  rrosion  initiates  as  a  result  of  airplane 
01  eration,  but  can  continue  to  develop 
re  >ardless  of  whether  the  airplane  is  in 
se  -vice  or  in  storage.  Therefore,  to 
er  sure  that  the  above-referenced 
cc  ndition  is  detected  and  corrected  on 
al  airplanes  within  a  reasonable  period 
of  time  without  inadvertently  grounding 
an  y  airplanes,  a  compliance  schedule 
ba  sed  upon  calendar  time  instead  of 
h(  urs  TIS  is  proposed. 

lie  FAA  estimates  that  494  airplanes 
in  the  U.S.  registry  would  be  affected  by 
th  !  proposed  AD,  that  it  would  take 
ap  jroximately  8  workhours  per  airplane 
to  iccomplish  the  proposed  action,  and 
th  t  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
apbroximately  $800  per  airplane.  Based 
on(  these  figures,  the  total  cost  impact  of 
thi  proposed  AD  on  U.S.  operators  is 
eslbmated  to  be  $612,560.  "Hiis  figiu«  is 
ba  >ed  on  the  assiunption  that  no 
af  jcted  airplane  owners/operator  has 


accomplished  the  proposed 
replacement. 

The  Beech  Aircraft  Company  has 
informed  the  FAA  that  89  wing 
attachment  assembly  kits  have  been 
sold.  Assuming  that  each  of  these  kits  is 
installed  on  an  afiiected  airplane,  this 
would  reduce  the  cost  impact  of  the 
proposed  AD  upon  U.S.  operators  of  the 
affected  airplanes  by  $110,360  from 
$612,560  to  $502,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  wouFd  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Beech  Aircrait  Corporation:  Docket  No.  94- 
CE-07-AD. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 


category,  that  have  steel  wing  aUachmect 
assen^bly  bolts  and  hardware: 


Model 

Serial  Nos. 

34C  

T-34C 

T-34C-1  ... 

GP-1  through  GP-60. 
GL-2  through  GL-353. 
GM-1     through    GM-71     ana 
GM-76  through  GM-98. 

Compliance:  Within  whichever  of  the 
following  occurs  later,  unless  already 
accomplished: 

•  Four  years  after  airplane  manufacture; 

•  Four  years  after  installing  a  new  wing 
attachment  assembly;  or 

•  Within  the  next  30  calendar  days  after 
the  effective  date  of  this  AD. 

To  prevent  the  wing  from  separating  from 
the  fuselage  because  of  failure  of  the  wing 
attachment  nut  assembly,  accomplish  the 
following: 

(a)  Replace  all  eight  steel  wing  attach  tx)lts 
and  hardware  with  Inconel  bolts  and 
hardware  in  accordance  with  the 
ACXX3MPLISHMENT  INSTRUCTIONS 
section  in  Beech  Service  Bulletin  No.  2487. 
dated  August  1993. 

Note  1:  Replacing  all  eight  steel  wing 
attach  bolts  and  hardware  with  Inconel  bolts 
and  hardware  as  required  by  this  AD 
eliminates  the  repetitive  inspection 
requirements  of  AD  85-22-05.  Amendment 
39-5146,  for  the  affected  airplanes. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport. 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Beech  Aircraft 
Corporation,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085;  or  may  examine  this  document 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558. 601  E. 
12th  Street.  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  19. 1994. 
John  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc  94-26372  Filed  10-24-94;  8:45  am| 
BiUJNO  CODE  4tie-13-U 


14  CFR  Part  39 
Pocket  Na  94-CE-IO-AD] 

Airworthiness  Directives;  Ptiatus 
Britten-Norman  BN2A,  BN2B.  and 
BN2T  Islander  Series  and  BN2A  Mk  IN 
Trislander  Series  Airplanes     " 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).         

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Pilatus 
Britten-Norman  BN2A.  BN2B.  and 
BN2T  Islander  and  BN2A  Mk  III 
Trislander  series  airplanes  that  are 
equipped  with  a  nose  wheel  steering 
disconnect  system  with  either  a 
Modification  NB/M/503  or  Modification 
NB/M/733  nose  imdercarriage  unit.  The 
proposed  action  would  require 
repetitively  inspecting  the  nose  wheel 
steering  drive  ring  for  cracks,  and 
replacing  any  cracked  drive  ring.  A 
report  of  the  rudder  pedals  jamming  in 
the  central  position  during  a  takeoff  on 
one  of  the  affected  airplanes  prompted 
the  proposed  action.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  nose 
wheel  steering  system  because  of  a 
cracked  drive  ring,  which  could  result 
in  the  inability  to  move  the  rudder 
pedals. 

DATES:  Comments  must  be  received  on 
or  before  December  30. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-lO- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missovui  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  hoUdays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Pilatus  Britten-Norman  Ltd.  Bembridge. 
Isle  of  Wight,  United  Kingdom.  P035 
5PR.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Delano  D.  Castle,  Program  Manager. 
Bnissels  Aircraft  Certification  Office, 
FAA.  Etirope,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy.  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830,  extension  2716;  facsimile 
(322)  230.6899;  or  Mr.  John  P.  Dow.  Sr., 
Project  Officer,  Small  Airplane 
Directorate,  Airplane  Certification 
Service,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106:  telephone 


(816)  426-6932;  facsimile  (816)  426- 
2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  tn 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  Comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUovtring 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-lO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Ooimsel.  Attention: 
Rules  Docket  No.  94-CE-lO-AD.  Room 
1558.  601  E.  12th  Street.  Kansas  Cit>'. 
Missouri  64106. 

Discussion 

The  Civil  Aviation  Authority  (C.\A). 
which  is  the  airworthiness  autliority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  tmsafe  condition  may 
exist  on  Pilatus  Britten-Norman  BN2A. 
BN2B.  and  BN2T  Islander  and  BN2A 
Mk  III  Trislander  series  airplanes  that 
are  equipped  with  a  nose  wheel  steering 
disconnect  system  with  either  a 
Modification  NB/M/503  or  Modification 
NB/M/733  nose  imdercarriage  imit.  The 
CAA  advises  that  the  rudder  pedals 
jammed  in  the  central  position  during  a 
takeoff  nm  on  a  BN2B  Islander  scries 
airplane.  Initial  investigation  revealed 
that  the  nose  wheel  steering  drive  ring 
had  fractured  and  the  broken  portion  of 
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the  ring  became  snagged  in  the  cut-away 
section  of  frame  19  where  the  steering 
cables  pass  through.  This  caused  the 
inability  to  move  the  rudder  pedals. 
Further  investigation  showed  that  the 
drive  ring  had  cracked  from  the  small 
radius  of  the  left  front  lug  across  the 
ring  and  also  through  the  grease  nipple 
hole  at  the  rear  left  side  of  the  ring. 

Pilatus  Britten-Norman  has  issued 
Service  Bulletin  No.  BN-2/SB.214,  Issue 
1,  dated  September  23. 1993.  which 
specifies  procediues  for  inspecting  the 
nose  wheel  steering  drive  ring.  In  order 
to  assure  the  continyed  airworthiness  of 
these  airplanes  in  the  United  Kingdom, 
the  CAA  listed  the  actions  specified  in 
this  service^bulletin  in  the  Mandatory 
Aircraft  Modifications  and  Inspections 
Summary,  Issue  8,  dated  March  1994,^  as 
UK  CAA  AD  005-09-93. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Pilatus  Britten- 
Norman  BN2A,  BN2B,  and  BN2T 
Islander  and  BN2A  Mk  III  Trislander 
series  airplanes  of  the  same  type  design 
that  are  equipped  with  a  nose  wheel 
steering  disconnect  system  with  either  a 
Modification  NB/M/503  or  Modification 
NB/M/733  nose  undercarriage  unit,  the 
proposed  AD  would  require  repetitively 
inspecting  the  nose  wheel  steering  drive 
ring  for  cracks,  and  replacing  any 
cracked  drive  ring.  The  proposed 
inspection  would  be  accomplished  in 
accordance  with  Pilatus  Britten-Norman 
Service  Bulletin  No.  BN-2/SB.214,  Issue 
1,  dated  September  23, 1993.  The  drive 
ring  replacement,  if  necessary,  would  be 
accomplished  in  accordance  with  the 
applicable  maintenance  manual. 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
:  these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $825.  This  figure  does 
not  take  into  account  the  cost  of 
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rep  etitive  inspections  nor  the  cost  of 
rej  lacing  any  cracked  drive  ring.  The 
FA  A  has  no  way  of  determining  how 
ma  ay  repetitive  inspections  eadi 
op  trator  would  inciu'  over  the  lifetime 
of  the  airplane  or  how  many  drive  rings 
ma^  be  cracked. 

The  regulations  proposed  herein 
woiuld  not  have  substantial  direct  efiiects 
onkhe  States,  on  the  relationship 
be^een  the  national  government  and 
th^  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
121  >12,  it  is  determined  that  this 
pr(  iposal  would  not  have  sufficient 
fe(  eralism  implications  to  warrant  the 
pn  iparation  of  a  Federalism  Assessment. 

'or  the  reasons  discussed  above,  I 
ce  tify  that  this  action  (1)  is  not  a 
"s:  gnificant  regulatory  action"  under 
Ex  icutive  Order  12866;  (2)  is  not  a 
"s  gnificant  rule"  under  DOT 
Re  »ulatory  Policies  and  Procediu^s  (44 
FF  11034,  February  26, 1979);  and  (3)  if 
pr  )mulgated,  will  not  have  a  significant 
eci  )nomic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
un  der  the  criteria  of  the  Regulatory 
Fl(  xibility  Act.  A  copy  of  the  draft 
rej  ulatory  evaluation  prepared  for  this 
act  ion  has  been  placed  in  the  Rules 
Dc  cket.  A  copy  of  it  may  be  obtained  by 
CO  itacting  the  Rules  Docket  at  the 
lo<  ation  provided  imder  the  caption 
AD  PRESSES. 

Lii  \  of  Subjects  in  14  CFR  Part  39 

\ir  transportation.  Aircraft,  Aviation 
sa  ety.  Safety. 

Tl  e  Proposed  Amendment  - 

\ccordingly,  pursuant_to  the 
au  hority  delegated  to  me  by  the 
A(  jninistrator,  the  Federal  Aviation 
A<  ministration  proposes  to  amend  part 
3S  of  the  Federal  Aviation  Regulations 
(1  \  CFR  part  39)  as  follows: 

Pi  iRT  39— AIRWORTHINESS 
Dl  RECTIVES 

1 .  The  authority  citation  for  part  39 
cc  ntinues  to  read  as  follows: 

Vuthority:  49  U.S.C.  App.  1354(a),  1421 
an  i  1423;  49  U.S.C.  106(g);  and  14  CFR 
11  89. 

§19.13    [Amended] 

2.  Section  39.13  is  amended  by 

ac  ding  a  new  AD  to  read  as  follows: 

Pi  atus  Britten-Norman:  Docket  No.  94rCE- 
10- AD. 
Applicability:  BN2A,  BN2B.  and  BN2T 
Is  ander  and  BN2A  Mk  III  Trislander  series 
ai  planes,  certificated  in  any  category,  that 
ar !  equipped  with  a  nose  wheel  steering 
di  iconnect  system  with  either  a  Modification 


NB/M/503  or  Modification  NB/M/733  nose 
undercarriage  unit. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS),  unless  already 
accomplished,  and  thereafter  at  intervals  not 
to  exceed  100  hours  TIS. 

To  prevent  failure  of  the  nose  wheel 
steering  system  because  of  a  cracked  drive 
ring,  which  could  result  in  the  inability  to 
move  the  rudder  pedals,  accomplish  the 
following: 

(a)  Visually  inspect  the  nose  wheel  steering 
drive  ring  for  cracks  in  accordance  with  the 
ACTION  section  of  Pilatus  Britten-Norman 
Service  Bulletin  No.  BN-2/SB.214,  Issue  1, 
dated  September  23, 1993.  Prior  to  further 
flight,  replace  any  cracked  nose  wheel 
steering  drive  ring  in  accordance  with  the 
applicable  maintenance  manual. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  time  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Office,  FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upton  request  to  Pilatus  Britten- 
Nomian  Ltd,  Bembridge,  Isle  of  Wight, 
United  Kingdom,  P035  SPR:  or  may  examine 
this  document  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106.  Issued  in  Kansas  City, 
Missouri,  on  October  19, 1994. 

John  R.  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(PR  Doc.  94-26371  Filed  10-24-94;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1615  and  1616 

Standard  for  the  Flammat}ility  of 
Children's  Sleepwear  Sizes  0  Through 
6X;  Standard  for  the  Flammability  of 
Children's  Sleepwear:  Sizes  7  Through 
14 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  amendments. 


SUMMARY:  The  Commission  proposes  to 
amend  flammability  standards 
applicable  to  children's  sleepwear  in 
sizes  0  through  6X  and  sizes  7  through 
14.  The  amendments  proposed  below 
would  revise  the  definition  of 
"children's  sleepwear"  in  the  standard 
for  sizes  0  through  6X  to  exclude 
garments  in  some  in£uit  sizes  and  tight- 
fitting  garments  bom  the  products 
which  are  subject  to  the  standard,  and 
would  revise  the  definition  of 
"children's  sleepwear"  in  the  standard 
for  sizes  7  through  14  to  exclude  "tight- 
fitting  garments."  The  Commission  is 
proposing  these  amendments  because  it 
has  reason  to  believe  that  the  existing 
children's  sleepwear  standards  may  not 
be  limited  to  those  sleepwear  garments 
which  present  an  imreasonable  risk  of 
burn  deaths  and  injuries.  Information 
available  to  the  Commission  indicates 
that  by  removing  certain  garments 
which  do  not  present  that  unreasonable 
risk  of  injury,  the  proposed  amendments 
would  afford  consumers  a  wider 
selection  of  sleepwear  garments  for 
.  children  without  diminishing  the 
protection  provided  by  the  children's 
sleepwear  standards.  ■ 
DATES:  (1)  Written  Comments 
concerning  the  proposed  amendments 
should  be  received  by  the  Commission 
not  later  than  January  9, 1995.  (2)  Tlie 
Commission  will  provide  opportimity 
for  oral  presentations  of  data,  views,  and 
argimients  concerning  the  proposed 
amendment  at  a  date  to  be  announced. 
ADDRESSES:  Written  comments 
concerning  the  proposed  amendments 
should  be  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington.  EXZ  20207, 
telephone:  (301)  504-0800;  or  delivered 
to  the  Office  of  the  Secretary,  room  501, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814.  Gsmments  should  be 
submitted  in  five  copies  and  captioned 
"Amendment  of  Children's  Sleepwear 
Standards." 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrance  R.  Karels,  Directorate  for 
Economic  Analysis,  Consiuner  Product 
Safety  Commission.  Washington,  DC 
20207;  telephone  (301)  504-0962, 
extension  1320. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Provisions  of  the  Flammable  Fabrics 
Act  (FFA)  (15  U.S.C.  1191  et  seq.) 
authorize  issuance  of  flammability 
standards  and  regulations  to  protect  the 
public  from  imreasonable  risks  of  death, 


'  The  Commission  voted  2-1  to  propose 
amendments  of  the  children's  sleepwear 
nammability  standards,  Chairman  Ann  Brown 
dissenting. 


injiuy,  and  property  damage  from  fires 
associated  with  products  of  wearing 
apparel  made  from  fabric  and  related 
materials. 

In  1971,  the  Secretary  of  Commerce 
issued  a  flammability  standard  for 
children's  sleepwear  in  sizes  0  through 
6X  to  protect  young  children  from  death 
and  serious  bum  injuries  which  had 
been  associated  with  ignition  of 
sleepwear  garments,  such  as  nightgowns 
and  pajamas,  by  small  open-flame 
sources.  The  standard  for  sleepwear  in 
sizes  0  through  6X  became  effective  in 
1972  and  is  now  codified  at  16  CFR  part 
1615.  In  1973,  authority  to  issue 
flammability  standards  imder 
provisions  of  the  FFA  was  transferred 
from  the  Department  of  Commerce  to 
the  Consumer  Product  Safety 
Commission  by  section  30(b)  of  the 
Consumer  Product  Safety  Act  (CPSA) 
(15  U.S.C.  2079(b)).  In  1974,  the 
Commission  issued  a  flammability 
standard  for  children's  sleepwear  in 
sizes  7  through  14.  That  standard 
became  effective  in  1975  and  is  now 
codified  at  16  CFR  part  1616. 

Both  standards  prescribe  a  test  which 
requires  that  specimens  of  fabrics, 
seams,  and  trim  of  children's  sleepwear 
garments  must  self-extinguish  after 
exposure  to  a  small-open  flame.  Both 
standards  require  manufacturers  of 
children's  sleepwear  subject  to  their 
provisions  to  test  prototypes  of 
sleepwear  garments  with  acceptable 
results  before  beginning  production. 
Both  standards  also  require 
manufacturers  to  sample  and  test 
garments  from  regular  production. 
Failure  to  comply  with  the  sampling 
and  testing  requirements  of  the 
standards  is  a  violation  of  section  3  of 
the  FFA  (15  U.S.C.  1192).  The  standards 
do  not  require  or  prohibit  the  use  of  any 
particular  type  of  fabric  or  garment 
design  as  long  as  the  manufacturer 
successfully  completes  the  prescribed 
prototype  and  production  testing. 

Each  standani  defines  the  term 
"children's  sleepwear"  to  mean  "any 
product  of  wearing  apparel"  in  the  sizes 
covered  by  the  standard  "such  as 
nightgowns,  pajamas,  or  similar  or 
related  items,  such  as  robes,  intended  to 
be  worn  primarily  for  sleeping  or 
activities  related  to  sleeping."  Each 
standard  excludes  diapers  and 
underwear  from  its  coverage.  See  16 
CFR  1615.1(a)  and  1616.2(a). 

B.  Garments  Subject  to  the  Sleepwear 
Standards 

Before  the  effective  date  of  the 
standard  for  children's  sleepwear  in 
sizes  0  through  6X,  questions  arose 
about  the  specific  types  of  garments 
which  are  subject  to  the  requirements  of 


that  standard  because  they  are 
"intended  to  be  worn  primarily  for 
sleeping  and  activities  related  to 
sleepily."  To  respond  to  those 
questions,  the  Federal  Trade 
Commission  (FTC),  the  agency 
responsible  for  enforcement  of  the 
standard  at  that  time.  pubUshed  an 
enforcement  poUty  statement  in  the 
Federal  Register  of  March  23, 1972  (37 
FR  5982).  Briefly  summarized,  that 
policy  statement  announced  that  in 
determining  whether  a  garment  is 
"intended  to  be  worn  primarily  for 
sleeping  or  activities  related  to 
sleeping"  the  FTC  would  consider  (1) 
the  nature  of  the  garment  and  its 
suitability  for  use  by  children  for 
sleeping  or  activities  related  to  sleeping; 
(2)  the  manner  in  which  the  garment  is 
distributed  and  promoted;  and  (3)  the 
likelihood  that  the  garment  will  be  used 
by  children  for  sleeping  or  activities 
related  to  sleeping  in  a  substantial 
number  of  cases. 

After  the  Commission  issued  the 
flammability  standard  for  children's 
sleepwear  in  sizes  7  through  14,  the 
agency  became  aware  of  various 
"borderline"  garments  which  may  or 
may  not  be  intended  "primarily  for 
sleeping  or  activities  related  to 
sleeping."  Some  of  these  garments  were 
described  in  packaging,  labeling,  and 
advertising  as  "playwear,"  "daywear," 
or  "underwear."  Because  the  FTC  policy 
statement  applied  only  to  sleepwear 
garments  in  sizes  0  through  6X,  the 
Commission  decided  to  issue  a  new 
policy  statement  concerning  the  scope 
of  the  standard  for  sleepwear  in  sizes  7 
through  14,  and  to  revise  and  reissue  the 
pohcy  statement  concerning  the  scope 
of  the  standard  for  sizes  0  through  6X. 

The  Commission  published  a 
proposed  revision  of  the  policy 
statement  concerning  the  scope  of  the 
sleepwear  standard  for  sizes  0  through 
6X  and  a  new  poUcy  statement 
concerning  the  scope  of  the  standard  for 
sizes  7  through  14  in  1979;  in  1980  the 
Commission  issued  final  policy 
statements.  Those  policy  statements 
were  the  subject  of  an  action  for  judicial 
review  and  were  set  aside  by  a  U.S. 
Court  of  Appeals  in  1981.  See  National 
Knitwear  Manufacturers  Association  v. 
CPSC.  606  F2d  81  (4th  Cir.  1981). 

In  1984,  the  Commission  issued  new 
policy  statements  to  replace  the  ones  set 
aside  on  judicial  review.  The 
Commission's  1984  policy  statements 
incorporate  and  amplify  the  factors 
which  were  identified  in  the  FTC  policy 
as  relevant  to  determining  whether  a 
garment  is  an  item  of  "children's 
sleepwear"  because  it  is  intended  to  be 
worn  "primarily  for  sleeping  and 
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activities  related  to  sleeping."  (1)2  The 
1984  policy  statements  are  codified  at 
16  CFR  1615.64  and  1616.65. 

The  Commission's  issuance  of  policy 
statements  in  1983  did  not  definitively 
resolve  all  questions  about  the 
diH'erences  between  those  children's 
gannents  which  are  sleepwear  and  are 
subject  to  the  sleepwear  standards  and 
those  which  are  not.  In  1984,  the 
Commission  staff  developed  a  pamphlet 
entitled  Enforcement  Policy  on 
Children's  Sleepwear,  which  described 
and  illustrated  various  styles  of 
sleepwear  and  non-sleepwear  garments. 
Since  its  initial  publication,  the 
Commission  staff  has  revised  this 
pamphlet  five  times.  The  last 
publication  was  in  1989,  entitled 
Supplemental  CPSC  Staff  Guide  to  the 
Enforcement  Policy  Statements  of  the 
Flammability  Standard  for  Children 's 
Sleepwear  (2). 

Nevertheless,  the  Commission  staff 
continued  to  receive  a  iarge  volume  of 
inquiries  about  the  status  of  particular 
garments  as  sleepwear  or  non-sleepwear 
as  well  as  complaints  about  alleged 
violations  of  the  children's  sleepwear 
standards  by  firms  manufacturing  or 
importing  garments  which  were  subject 
to  the  standards'  definitions  of 
"children's  sleepwear"  but  which  did 
not  meet  the  requirements  of  the 
applicable  standard.  During  the  same 
time,  the  staff  also  became  aware  of  an 
increased  demand  by  consumers  for 
children's  sleepwear  made  from  100  per 
cent  imtreated  cotton  fabric.  Although 
the  standards  do  not  prohibit  any 
specific  type  of  fabric  in  the  production 
of  children's  sleepwear,  100  per  cent 
cotton  fabric  cannot  pass  the 
flammability  tests  in  the  standards 
unless  treated  with  a  flame  retardant. 

In  1991,  the  Commission  decided  to 
re-examine  the  scope  of  the  children's 
sleepwear  standards  and  to  consider  the 
possibility  of  amending  the  definitions 
of  the  term  "children's  sleepwear"  in 
the  two  standards.  This  imdertaking 
resulted  in  the  initiation  of  this 
rulemaking  proceeding  in  1993. 

C.  Statutory  Provisions 

Section  4(g)  of  the  FFA  (15  U.S.C. 
1193(g))  provides  that  a  proceeding  for 
issuance  or  amendment  of  a 
flammability  standard  is  initiated  by 
publication  in  the  Federal  Register  of  an 
advance  notice  of  proposed  rulemaking 
(ANFR).  Section  4(g)  of  the  FFA  requires 


'Numbers  in  parentheses  identify  reference 
documents  listed  in  Bibliography  at  the  end  of  this 
notice.  Requests  for  inspection  of  any  of  these 
documents  should  be  made  at  the  Commission's 
Public  Reading  Room.  4330  East-West  Highway, 
room  419.  Betbesda.  Maryland  20814,  or  by  calling 
the  OfTica  of  the  Secretary  (301)  504-0800. 


thkt  the  ANPR  must  describe  the 
product  and  the  risk  of  injury  imder 
consideration;  summarize  the  regulatory 
all  ematives  being  considered:  provide 
in  ormation  about  existing  standards 
w  lich  may  be  relevant;  invite  interested 
p«  rsons  to  submit  comments  on  the 
pi  jduct,  risk  of  injury,  and  regulatory 
all  ematives  under  consideration;  iftvite 
in  erested  persons  to  submit  an  existing 
st«  ndard  or  portion  of  a  standard  to  the 
Cc  mmission  for  publication  as  the 
pr  )posed  standard  or  amendment;  and 
in  rite  interested  persons  to  submit  a 
stj  tement  of  intent  to -develop  or  modify 
a  1  oluntary  standard  to  address  the  risk 
of  injury  under  consideration. 

f  the  Commission  decides  to  continue 
th  I  proceeding  after  consideration  of 
CO  nments  and  submissions  received  in 
rei  ponse  to  the  ANPR,  section  4(i)  of  the 
FF  A  requires  the  Commission  to  publish 
a  1  otice  of  proposed  rulemaking  (NPR). 
Th  e  NPR  must  set  forth  the  text  of  the 
pr  )posed  rule  and  a  preliminary 
re  ulatory  analysis  containing  a 
di  cussion  of  the  anticipated  benefits 
an  i  costs  of  the  proposed  rule  and  other 
re  ulatory  alternatives  considered  by 
th    Commission.  Provisions  of  section 
4((  )  of  the  FFA  provide  that  interested 
pe  rsons  shall  be  given  the  opportunity 
to  make  oral  presentations  of  data, 
vi(  ws,  or  arguments  as  well  as  to  submit 
wi  tten  comments  on  the  proposed  rule. 

'  'o  issue  a  final  standard  or 
an  endment,  section  4(j)  of  the  FFA 
re(  uires  the  Commission  to  publish  a 
no  ice  of  final  rulemaking  setting  forth 
th(  I  text  of  the  final  rule  and  the 
Cc  mmission's  final  regulatory  analysis 
of  :osts,  benefits,  and  alternatives  to  the 
ru  e.  Section  4(j)  also  requires  that  the 
no  lice  of  final  rulemaking  must  contain 
th( :  Commission's  findings  with  regard 
to  ;he  provisions  and  extent  of 
CO  npliance  with  any  voluntary  standard 
th  it  may  be  applicable  to  the  risk  of 
in  ury  under  consideration. 
A(  ditionally,  section  4(b)  of  the  FFA 
re(  uires  the  notice  of  final  rulemaking 
to  :ontain  findings  that  the  standard  or 
an  endment  is  needed  to  protect  the 
pi  jlic  from  the  luireasonable  risk  of 
-  de  ith,  injiuy,  or  significant  property 
da  nage  from  fires  associated  with  the 
faBric  or  product  under  consideration;  is 
rei  sonable,  technologically  practicable 
an  i  appropriate;  and  is  limited  to  those 
fal  rics  or  products  which  have  been 
de  ermined  to  present  an  imreasonable 
ris  i.  of  death,  injury,  or  significant 
pr  )perty  damage. 

D.  Publication  of  ANPR 

'he  Commission  began  this 
pr  >ceeding  to  consider  amendment  of 
thi  children's  sleepwear  standards  by 
pi  jlication  of  an  ANPR  in  the  Federal 


Register  of  January  13, 1993  (58  FR 
4111).  The  ANPR  identified  the 
products  under  consideration  as 
children's  sleepwear  gannents  in  sizes  0 
through  14,  and  the  risk  of  injury  as 
death  or  personal  injury  from  fires 
resulting  from  ignition  of  children's 
sleepwear  (4). 

As  required  by  section  4(g)  of  the 
FFA,  the  ANPR  also  described  the 
regulatory  alternatives  being  considered 
by  the  Commission.  Briefly 
summarized,  the  alternatives  listed  in 
the  ANPR  were: 

(1)  Amendment  of  the  children's 
sleepwear  standards  to  exempt  tight- 
fitting  sleepwear  garments  and 
sleepwear  garments  in  infant  sizes. 
Children's  sleepwear  garments 
exempted  from  the  requirements  of  the 
sleepwear  standard  would  be  subject  to 
the  provisions  of  the  Standard  for  the 
Flammability  of  Clothing  Textiles  (16 
CFR  part  1610).  That  standard  prohibits 
the  manufacture,  importation,  or  sale  of 
garments  which  are  "dangerously 
flammable  because  of  rapid  and  intense 
biiming,"  but  does  not  require  garments 
to  self-extinguish  when  exposed  to  a 
small  open-flame  ignition  source,  or 

(2)  Issuance  of  an  enforcement  policy 
statement  to  announce  that  the 
Commission  will  not  apply  the 
requirements  of  the  children's 
sleepwear  standards  to  tight-fitting 
sleepwear  garments  and  garments  in 
infant  sizes  as  long  as  those  garments 
meet  the  requirements  of  the  clothing 
textiles  flammability  standard. 

Section  4(g)  also  requires  the  ANPR  to 
include  information  about  all  standards 
known  by  the  Commission  to  be 
relevant  to  the  proceeding.  The  ANPR 
discussed  provisions  of  flammability 
standards  for  children's  sleepwear 
issued  by  Australia,  Canada,  and  New 
Zealand.  The  Canadian  and  New 
Zealand  standards  have  less  stringent 
flammability  performance  requirements 
for  tight-fitting  children's  sleepwear 
garments  than  for  loose-fitting 
children's  sleepwear.  The  Canadian 
standard  also  makes'special  provisions 
for  sleepwear  garments  in  infant  sizes 
and  children's  sleepwear  intended  for 
use  in  hospitals.  It  is  noteworthy  that 
there  have  been  no  bum  deaths 
associated  with  children's  sleepwear 
reported  in  Canada  since  its  standard 
was  promulgated  in  1987. 

At  the  same  time  the  Commission 
published  the  ANPR.  it  also  announced 
that  it  would  not  enforce  the  children's 
sleepwear  standards  in  instances 
involving  garments  in  sizes  0  through  14 
which  are  labeled  and  marketed  as 
"underwear"  if  those  garments  are  skin- 
tight or  nearly  skin-tight  and  are 
essentially  identical  in  design  and  fit  to 


underwear  garments  (5).  See  58  FR 
4078,  January  13, 1993. 

E.  Response  to  ANPR 

In  response  to  the  ANPR.  the 
Commission  received  more  than  2,100 
written  comments  from  individuals, 
firms,  and  oiganizations.  Conunents 
were  received  from  all  50  states,  the 
District  of  Columbia,  Puerto  Rico,  the 
U.S.  Virgin  Islands,  and  from  United 
States  citizens  living  abroad  (3),  (6). 
More  than  95  percent  of  these  comments 
favored  modification  of  the  standards  to 
exempt  some  or  all  children's  sleepwear 
garments  from  their  requirements.  More 
than  one-third  of  all  comments  received 
in  response  to  the  ANPR  were  in  the 
form  of  prepared  letters  with  space  for 
the  commenter's  name,  or  letters  that 
were  identical  in  their  wording  (3).  (6). 

The  significant  issues  raised  by  those 
comments  and  the  Commission's 
assessment  of  those  issues  is  set  forth 
below. 

1.  Should  Consumers  Be  Able  To 
Purchase  Non-Complying  Sleepwear 
Garments  if  They  Desire? 

Several  comments  express  the  view 
that  consumers  should  be  able  to 
purchase  children's  sleepwear  which 
does  not  meet  the  flammability 
requirements  of  the  children's 
sleepwear  standards —  specifically, 
children's  sleepwear  made  from 
untreated  100  percent  cotton — rather 
than  garments  which  are  manufactured 
to  comply  %vith  the  children's  sleepwear 
standards  if  they  choose  to  do  so.  Many 
of  these  comments  state  that  parents  are 
the  parties  with  primary  responsibility 
for  their  children's  safety.  A  large 
number  of  comments  bom  consumers 
stated  that  parents  prefer  to  dress  their 
children  in  cottim  garments  for  sleeping. 
Reasons  given  for  preferring  untreated 
100  percent  cottcxi  sleepwear  include 
lower  price,  increased  comfort  to  the 
wear»,  and  the  avoidance  of  skin 
irritation  or  unpleasant  odors  which 
some  comments  assert  are  associated 
with  certain  man-made  fabrics  or  fabrics 
with  flama-retardant  treatment  Some  of 
these  conunents  express  the  view  that 
both  children's  sleepwear  standards 
should  be  revoked  in  their  entirety  (6). 

Other  conunents  express  the  view  that 
the  goverrunmt  has  a  duty  to  establish 
mandatory  safety  requirements  to 
protect  children  fit>m  risks  of  death  and 
serious  injury,  and  that  consumer 
preference  must  yield  to  mandatory 
requirements  needed  to  protect  children 
frt>m  serious  bum  hazards  (6). 

Some  comments  urge  the  Commission 
to  extend  the  flammability  requirements 
of  the  children's  sleepwear  standards  to 
cover  other  children's  garments — 


specifically  garments  made  from  light- 
weight fabrics  and  long  imderwear  (6). 

Toe  Commission  observes  that  section 
4  of  the  FFA  (15  U.S.C.  1193)  authorizes 
the  agency  to  issue  or  amend  mandatoiy 
requirements  for  the  flammability  of 
wearing  apparel  only  when  such 
requirements  are  "needed  to  adequately 
protect  the  public  against  unreasonable 
risk  of  the  occurrence  of  fire  leading  to 
death,  injury,  or  significant  property 
damage."  (Emphasis  added.)  If  a 
flammability  standard  has  been  issued 
imder  the  FFA  to  address  an 
unreasonable  risk  of  fire  deaths  or 
injuries  associated  with  a  particular 
type  or  class  of  garments,  that  standard 
cannot  be  amended  or  revoked  solely  to 
accommodate  consumer  preference  for 
noncomplying  garments. 

However,  section  4  of  the  FFA  further 
requires  that  in  order  to  issue  or  amend 
a  standard,  the  Commission  must  find, 
among  other  things,  that  the  standard  or 
amendment  is  "limited"  to  include  only 
those  garments  which  have  been 
determined  to  present  an  "unreasonable 
risk"  of  bum  deaths  or  injuries,  or 
significant  property  damage. 
Consequently,  if  the  coverage  of  the 
children's  sleepwear  standards 
currently  includes  garments  which  do 
not  present  an  unreasonable  risk  of  fire 
leading  to  death,  injury,  or  significant 
property  damage,  the  Commission 
concludes  that  the  scope  of  the 
standards  could  be  narrowed  to  remove 
those  garments  from  the  coverage  of  the 
standards. 

For  the  same  reasons,  a  flammability 
standard  cannot  be  broadened  to 
include  other  types  of  gannents  imless 
the  Commission  finds  that  those  other 
types  of  garments  present  an 
"unreasonable  risk"  of  fire  resulting  in 
death,  injury,  or  significant  property 
damage. 

In  tne  course  of  this  rulemaking 
proceeding,  the  Commission  has 
reviewed  information  about  bum 
injuries  and  deaths  associated  with 
children's  sleepwear  garments  and  other 
types  of  children's  clothing  since  1980. 
On  average,  each  year  about  four 
children  younger  than  fifteen  years  of 
age  died  from  fires  associated  with 
clothing  of  all  tjrpes  (10). 

From  its  review  of  bum  injury  data, 
the  Commission  estimates  that  on 
average,  about  1.150  children  were 
treated  each  year  in  hospital  emergency 
rooms  for  bum  injuries  associated  with 
clothing  of  ail  types  during  the  period 
from  1980  throu^  1993.  Of  that  total, 
the  Commission  estimates  that  each 
year,  about  90  burn  injuries  to  children 
were  associated  with  sleepwear,  about 
860  were  associated  with  day  wear,  and 
about  200  were  associated  with  other 


types  of  clothing  or  unspecified  types  of 
clothing  (10). 

From  available  data,  the  Commission 
estimates  that  virtually  no  infants 
younger  than  one  year  old  were  treated 
in  hospital  emeigency  rooms  for  bum 
injimes  associated  with  clothing.  The 
Commission  also  found  that  most , 
thermal  bum  injuries  associated  with 
sleepwear  involved  females,  whereas 
most  biun  injuries  associated  with 
daywear  involved  males.  Thermal  bum 
injuries  from  nightwear  were  usually 
associated  with  nightgowns  or  pajamas 
that  probably  were  not  tight-fitting  (10). 

This  review  of  information  about  bum 
deaths  and  injuries  associated  with 
children's  clothing  suggests  that  the 
children's  sleepwear  standards  in  their 
current  fonn  may  cover  certain  garments 
which  do  not  present  an  unreasonable 
risk  of  bum  deaths  or  injuries: 
specifically,  sleepwear  garments  for 
infants  younger  than  one  year  of  age. 
and  some  tight-fitting  sleepwear 
garments  for  children  ranging  in  age 
irom  one  to  about  fifteen  years  old. 

This  information  also  indicates  that 
notwithstanding  the  existence  of 
mandatory  flammability  requirements 
for  children's  sleepwear  for  more  than 
20  years,  bum  injuries  to  children 
continue  to  be  associated  with 
sleepwear,  particularly  nightgowns  and 
pajamas  (10).  For  this  reason,  the 
Commission  concludes  that  the  injury 
data  do  not  support  revocation  of  the 
children's  sleepwear  standards  in  their 
entirety.  Finally,  from  this  review  of 
information  about  bum  deaths  and 
injiuies,  the  Commission  is  unable  to 
identify  other  specific  types  of 
children's  clothing  which  may  present 
an  unreasonable  risk  of  bum  deaths  or 
injiuies.  For  this  reason,  the 
Commission  is  unable  to  find  support 
from  the  injury  data  for  extension  of  the 
requirements  of  the  children's 
sleepwear  standards  to  other  types  of 
children's  gannents. 

2.  Can  the  Protection  Afforded  to 
Children  by  the  Sleepwear  Standards  Be 
Maintained  if  Garments  in  Infant  Sizes 
and  Tight-Fitting  Garments  Are 
Exempted  From  the  Standards? 

This  question  is  the  principal  issue 
raised  by  the  ANPR  and  was  the  subject 
of  many  comments.  In  order  to  address 
this  issue,  the  Commission  must  also 
consider  its  correlative:  To  what  extent 
have  the  sleepwear  standards  prevented 
bum  deaths  and  injuries  to  children? 

After  careful  consideration  of  the 
events  leading  to  issuance  of  the 
children's  sleepwear  standards  and  all 
available  information  about  bum 
injuries  and  deaths  associated  with 
children's  sleepwear,  the  Commission  is 
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not  able  to  estimate  quantitatively  the 
number  of  burn  deaths  and  injuries 
which  may  have  been  avoided  because 
of  the  requirements  of  those  standards. 
Statistically  projectable  data  are  not 
available  about  the  nimibers  of  deaths 
and  bum  injiuies  associated  with 
children's  sleepwear  before  the  issuance 
of  the  standard  for  sizes  0  through  6X 
(6).  Data  compiled  by  the  Commission 
show  a  measurable  reduction  in  bum 
deaths  and  injuries  associated  with  all 
types  of  clothing,  including  children's 
sleepwear,  during  the  past  20  years  (6). 

However,  as  many  conunenters 
observed,  the  household  environment 
has  also  changed  during  that  time 
period.  The  nimiber  of  persons  who 
smoke  cigarettes  has  dechned, 
contributing  to  a  reduction  in  the 
number  of  lighters  and  matches  in  the 
nation's  households  (6),  (14).  Voluntary 
standards  have  been  issued  or  revised  to 
address  many  sources  of  ignition  in  the 
household,  including  gas-fueled  ranges 
and  space  heaters  and  kerosene  heaters. 
As  noted  in  the  ANPR.  sales  of  both  gas- 
fueled  ranges  and  kerosene  beaters iiave 
declined  in  recent  years  (4). 

After  considering  all  available 
information,  the  Commission  has  reason 
to  believe  that  the  children's  sleepwear 
standards  have  contributed  to  the 
general  decline  in  bum  deaths  and 
injuries  associated  with  clothing,  but 
cannot  quantitatively,  assess  the  extent 
of  that  contribution. 

a.  Can  Sleepwear  Garments  for  Infants 
Be  Exempted  From  the  Standard  for 
Sizes  0  Through  6X  Without  Reducing 
the  Level  of  Protection  That  Standard 
Provides? 

Many  comments  urge  the  Commission 
to  exempt  sleepwear  garments  intended 
to  be  wom  by  infants  younger  than  one 
year  old  from  the  requirements  of  the 
stands, d.  These  comments  observe  that 
infants  who  are  not  capable  of  moving 
by  themselves  are  not  at  risk  of  exposing 
their  clothing  to  an  ignition  source  (6). 

Another  group  of  comments  opposes 
exempting  garments  in  infant  sizes. 
These  comments  state  that  the 
Commission  considered  and  rejected 
such  an  exemption  in  1978.  Other 
comments  opposed  to  such  an 
exemption  state  that  sleepwear  garments 
for  infants  are  not  labeled  to  specify  the 
age  of  the  intended  wearer,  but  rather 
the  body  measurements  of  the  intended 
wearer  (6). 

The  Commission  has  reviewed 
information  about  bum  deaths  and 
injuries  to  children  yoiuiger  than  one 
year  old  associated  with  sleepwear, 
including  a  report  prepared  in  1978  in 
conjunction  with  a  proposed  exemption 
for  sleepwear  garments  smaller  than  size 
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:  (11).  The  1978  report  discussed  66 
oases  in  which  children  yoimger  than 
one  year  old  sustained  bum  injuries 
associated  with  clothing.  In  ten  cases, 
the  clothing  involved  was  specifically 
identified  as  sleepwear;  nine  of  these 
involved  whole-house  conflagrations 
qnd  the  other  involved  a  home-made 
dieepwear  garment.  Consequently,  none 
qf  these  cases  involved  risks  of  injury 
\  i^hich  the  sleepwear  standtirds  were 
i  itended  to  address.  In  all  but  two  of  the 
t  m  cases  involving  sleepwear  garments, 
t  le  bum  victims  were  older  than  six 
iionths(ll). 

After  considering  comments  received 
i  1  response  to  the  ANPR  (6),  child 
( evelopment  Uteratuxe  (12),  and 
e  h^ailable  injury  data  (10),  the 
( bmmission  finds  that  the  sleepwear 
( arments  intended  for  children  yoimger 
t  lan  six  months  of  age  may  not  present 
a  ti  unreasonable  risk  of  bum  deaths  or 
i  ijuries  to  children.  For  this  reason,  the 
(  onunission  has  reason  to  believe  that 
t  le  standard  for  sizes  0  through  6X  in 
i  s  existing  form  may  not  be  limited  to 
t  lose  garments  which  present  an 
I  nreasonable  risk  of  fire  leading  to 
t  eath,  personal  injury,  or  significant 
p  roperty  damage,  as  required  by  section 

4  (b)  of  the  FFA.  Consequently,  the 

C  ommission  has  preliminarily  decided 
t  lat  garments  in  sizes  suitable  for 
c  lildren  younger  than  six  months  of  age 
ould  be  exempted  from  the 
requirements  of  the  sleepwear  standard 
fibr  sizes  0  through  6X  without 
(Kcreasing  the  protection  afforded  by 
tkat  standard.  "The  Commission  also 
ctincludes  that  the  exemption  should  be 
stated  in  terms  of  maximum  dimensions 
fi  »r  the  chest  and  length  of  the  garment. 

5  eparate  maximum  length  dimensions 
a  :e  specified  for  one-piece  and  two- 

J  iece  garments.  The  maximum 
(Bmensions  specified  were  selected  by 
considering  body  sizes  of  children 
a  iproximately  six  months  old  as  set 
fi  irth  in  ASTM  standard  D  4910-69 
"  Standard  Tables  of  Body 
^  leasurements  for  Infants,  Ages  0  to  18 
r  lonths,"  pubUshed  by  ASTM  (formerly 
t  le  American  Society  for  Testing  and 
Materials)  (12). 

I  The  proposed  amendment  also 
requires  that  to  exempted  infant 
garment  must  be  labeled  with  the  words 
a  id  figures  "0  to  6  mos."  The  label 
r  iquired  by  the  proposed  amendment  is 
f(  ir  the  use  of  the  Commission  staff 
V  hen  determining  whether  a  garment  is 
e  cempted  from  the  requirements  of  the 
c  lildren 's  sleepwear  standard  because  it 
it  intended  to  be  wom  by  infants 
ypunger  than  six  months  old.  For  this 
r  sason.  it  is  not  required  to  be 
p  ermanently  attached  to  the  garment, 
h  lit  must  be  visible  to  the  consumer 


when  the  garment  is  offered  for  sale  at 
retail. 

In  addition  to  meeting  the 
dimensional  and  labeling  requirements, 
garments  in  infant  sizes  must  meet  the 
applicable  requirements  of  the 
flammability  standards  for  clothing 
textiles  and  vinyl  plastic  film  (16  CFR 
parts  1610  and  1611)  to  be  eUgible  for 
the  exemption  from  the  children's 
sleepwear  standard  made  by  the 
amendment  proposed  below. 

b.  Can  Tight-Fitting  Garments  Be 
Exempted  From  the  Sleepwear 
Standards  Without  Reducing  the 
Protection  They  Provide? 

Many  of  the  comments  favoring 
exemption  of  tight-fitting  garments  from 
the  children's  sleepwear  standard 
express  the  view  that  cotton  sleepwear 
is  as  safe  or  safer  than  sleepwear  which 
complies  with  the  applicable  standard. 
Other  comments  express  support  for  an 
exemption  of  tight-fitting  garments  from 
the  sleepwear  standards  if  available 
information  demonstrates  that  such  an 
exemption  would  not  reduce  the 
protection  against  bum  injuries 
provided  by  the  standards.  A  small 
number  of  comments  express  the  view 
that  the  standards  should  not  be 
changed  because  they  have  effectively 
reduced  risks  of  serious  bum  injuries  to 
children  from  ignition  of  sleepwear 
garments  (6). 

After  careful  consideration  of  all 
comments  on  this  issue  (6),  technical 
literature  (8),  (11),  injury  data  (10),  and 
provisions  of  sleepwear  standards  in 
Australia,  Canada,  New  Zealand  and  the 
United  Kingdom  (11),  the  Commission 
concludes  that  tight-fitting  garments 
could  be  exempted  from  the  standards 
without  reducing  the  level  of  protection 
against  bum  injuries  which  they 
provide  to  children. 

Currently  available  information  from 
technical  hterature  demonstrates  that 
tight-fitting  garments  are  less  likely  to 
contact  an  ignition  source  and,  if 
ignited,  bum  less  rapidly  than  loose- 
fitting  garments  (8),  (11).  Bum  injury 
data  indicate  that  in  the  event  of 
clothing  ignition,  bum  injuries 
associated  with  close-fitting  garments 
are  less  severe  than  those  associated 
with  loose-fitting  garments  (10). 

As  noted  in  the  ANPR,  the  Canadian 
standard  for  children's  sleepwear 
prescribes  flammability  requirements 
for  pajamas,  nightgowns,  and  robes 
which  are  similar  to  the  requirements  of 
the  sleepwear  standards  codified  at  16 
CFR  parts  1615  and  1616.  However,  the 
Canadian  standard  provides  that  close- 
fitting  polo  pajamas  and  sleepers,  as 
well  as  sleepwear  garments  in  infant 
sizes  and  sleepwear  garments  used  in 


hospitals  shall  meet  less  stringent 
flammability  requirements  which  are 
similar  to  those  of  the  standard  for 
clothing  textiles  codified  at  16  CFR  part 
1610  (4). 

By  letter  dated  September  13, 1993, 
the  Director  of  Product  Safety  of  the 
Canadian  government  advised  the 
Commission  that  since  promulgation  of 
the  Canadian  sleepwear  standards  in 
1987,  no  bum  deaths  associated  with 
children's  sleepwear  have  been  reported 
in  Canada.  TTie  Director  of  Product 
Safety  added  that  a  planned  five-year 
study  to  collect  data  about  bum  injuries 
associated  with  children's  sleepwear  in 
Canada  had  been  discontinued  because 
of  a  lack  of  bum  cases  (11). 

For  these  reasons,  the  Commission 
concludes  that  to  the  extent  the 
children's  sleepwear  standards  in  their 
current  fonn  are  applicable  to  tight- 
fitting  sleepwear  garments,  they  may 
apply  to  some  garments  which  are  not 
associated  with  an  unreasonable  risk  of 
bum  deaths  and  injuries  and  may  not  be 
Umited  to  those  garments  which  present 
an  unreasonable  risk,  as  required  by 
section  4(b)  of  the  FFA. 

Several  comments  address  the  issue  of 
defining  the  term  "tight-fitting" 
garment  Some  comments  suggest 
exempting  specific  types  of  garments 
such  as  "ski  pajamas"  or  "long  Johns." 
Others  state  that  exempted  garments 
should  be  required  to  have  specific 
features,  such  as  tight  cuffs  at  the  wrists 
and  ankles.  Some  comments  observe 
that  the  Department  of  Commerce  has 
withdrawn  the  commercial  standard  for 
sizing  of  children's  apparel  which  is 
cited  in  both  children's  sleepvraar  . 
standards  (6). 

Sectitm  4(b)  of  the  FFA  requires  that 
a  flammability  standard  must  be  "stated 
in  objective  terms."  The  amendments 
proposed  below  exempt  "tight-fitting" 
sleepwear  garments  bxim  the  standard 
for  sizes  0  through  6X  and  the  standard 
for  sizes  7  through  14.  The  proposed 
amendments  define  the  term  "tight- 
fitting  garment"  by  specifying  maximum 
dimensions  for  the  following  parts  of 
the  garment:  Chest,  waist,  seat,  upper 
arm,  thigh,  wrist,  and  ankle  (12).  TTie  * 
proposed  amendments  specify  the 
specific  points  on  the  garment  at  which 
measurements  are  taken  to  calculate  the 
maximum  dimensions.  • 

The  maximum  dimensions  sp>ecified 
for  garments  in  sizes  for  infants  six  to 
24  months  old  were  selected  by 
considering  body  sizes  of  children 
approximately  six  months  old  set  forth 
in  a  proposed  revision  of  ASTM 
standard  D  4910  (12).  The  maximum 
dimensions  selected  for  the  various 
locations  on  the  garment  in  each  size 
from  2  through  6X  are  based  on 


dimensions  specified  in  a  draft  ASTM 
standard  tentatively  designated 
"Standard  Table  of  Body  Measurements 
for  Pre-School  Children  Sizes  2-6X/7." 
(12)  The  ASTM  committee  which  is 
developing  this  draft  standard  h^ 
several  members  who  are  employed  by 
manufacturers  of  children's  garments  as 
well  as  members  bom  academic 
institutions. 

Maximum  dimensions  of  the  specified 
locations  on  garments  in  sizes  7  through 
14  are  based  on  a  report  of  an 
anthropometric  study  of  children 
ranging  in  age  from  infancy  to  the  age 
of  18  years,  conducted  in  1977  by  the 
University  of  Michigan  (12).  Ma»m\mi 
dimensions  are  given  for  both  boys'  and 
girls'  garments  in  the  proposed 
definition  of  "tight-fitting  garment"  for 
the  standard  for  sizes  7  through  14.  The 
Commission  is  aware  that  at  Ais  time 
sleepwear  garments  are  not  marketed  in 
girls'  sizes  9, 11,  and  13.  However, 
dimensions  for  those  sizes  are  provided 
in  the  proposed  amendments  to  the 
standard  for  size  7  through  14  published 
below.  Garments  which  are  not 
explicitly  labeled  and  promoted  for  use 
by  girls  must  meet  the  maximum 
dimensions  listed  for  boys*  garments  In 
each  size  to  be  exempted  irova  the 
requirements  of  the  sleepwear  standard 
for  sizes  7  through  14. 

To  be  eligible  for  the  exemption  from 
the  requirements  of  the  children's 
sleepwear  standards,  a  tight-fitting 
garment  must  not  exceed  the  maximum 
dimensions  specified  for  each  size  in 
the  amendments  proposed  below.  The 
proposed  amendments  also  require  that 
an  exempted  garment  must  be  labeled  to 
indicate  the  size  to  which  it  was 
manufactured.  The  size  label  required 
by  the  proposed  amendment  is  for  the 
use  of  Qie  Commission  staff  when 
determining  whether  a  garment  meets 
the  dimensional  requirements  for  an 
exempt  sleepwear  garment  For  this 
reason,  the  label  is  not  required  to  be 
permanently  affixed  to  the  garment,  but 
it  must  be  visible  when  the  garment  is 
offered  for  sale  to  consumers. 

The  proposed  amendments  also 
require  that  when  offered  for  sale  to 
consumers,  exempted  garments  in  sizes 
for  6  to  9  months  and  larger  must  be 
clearly  and  conspicuously  labeled  with 
a  statement  to  advise  consumers  that  the 
garment  is  not  flame-resistant  and 
should  be  tight-fitting  for  the  safety  of 
the  child.  If  the  proposed  amendments 
are  issued  on  a  final  basis,  this  labeling 
statement  will  be  one  component  of  an 
information  and  education  campaign  to 
advise  consumers  that  the  safety  of 
these  sleepwear  garments  is  dependent 
upon  their  tight  fit 


Finally,  garments  exempted  from  the 
flammability  requirements  of  the 
amendments  proposed  below  must 
comply  with  applicable  provisions  of 
the  flammability  standards  for  clothing 
textiles  and  vinyl  plastic  film  (16  CFR 
parts  1610  and  1611). 

c.  Alternatives  to  an  Exemption  for 
Sleepwear  Garments  in  Infant  Sizes  and 
for  Tight-fitting  Garments 

Some  comments  suggest  that  rather 
than  exempt  sleepwear  garments  in 
infant  sizes  and  tight-fitting  garments 
from  the  sleepwear  standards,  the 
Commission  should  provide  additional 
guidance  about  the  differences  between 
children's  sleepwear  and  non-sleepwcar 
garments,  including  long  underwear  (6). 

As  discussed  above,  since  1984,  the 
Commission  staff  has  attempted  to 
clarify  the  standards'  definitions  of 
"children's  sleepwear"  garments  by 
written  descriptions  and  drawings  and 
to  distinguish  sleepwear  irom  non- 
sleepwear  garments  in  a  pubhcation 
distributed  to  the  children's  garment 
industry.  However,  the  staff  has  not 
been  able  to  provide  definitive  guidance 
that  resolves  all  questions  about  the 
distinction  between  sleepwear  and  non- 
sleepwear  garment  Constantly  changing 
styles  and  fashions  in  children's  apparel 
have  been  a  major  obstacle  to  this  effort 
The  Commission  has  reason  to  believe 
that  further  attempts  to  provide 
guidance  through  additional  revisions  of 
the  staff  enforcement  policy  guides  are 
not  likely  to  meet  with  success  (6),  (17). 

Some  comments  suggest  that  the 
Commission  should  require  labeling  of 
all  children's  sleepwear  garments  to 
indicate  their  relative  flammability. 
Other  comments  urge  the  Commission 
to  require  labeling  of  those  sleepwear 
garments  which  do  not  meet  the 
flammabiUty  requirements  of  the 
-  children's  sleepwear  standards.  These 
comments  state  that  labeling  of  some  or 
all  children's  sleepwear  garments  would 
be  prefarable  to  prohibiting  the  sale  of 
garments  which  do  not  comply  with  the 
requirements  of  the  children's 
sleepwear  standards  (6). 

Research  into  the  effectiveness  of 
labeling  indicates  that  in  order  for  a 
label  to  be  effective,  it  must  be:  (1) 
Noticed.  (2)  read  and  understood,  and 
(3)  acted  upon.  That  research  also 
indicates  that  as  consumers  become 
more  familiar  with  a  product,  they  are 
more  likely  to  ignore  information  about 
the  product  Additionally,  if  a  product 
is  not  perceived  as  hazardous,  the 
likehhood  is  greater  that  a  label  will  go 
unnoticed  (12). 

Children's  sleepwear  garments  are 
products  that  are  familiar  to  most 
consumers.  Generally.  th(xe  garments 


are  not  perceived  as  presenting  a  safety 
hazard.  Most  sleepwear  garments 
offered  for  sale  to  consumers  bear  labels 
stating  size,  price,  fiber  content,  and 
laundering  instructions.  All  of  these 
factors  decrease  the  likelihood  that 
consumers  would  notice  and  read 
additional  label  information  about  the 
flammability  of  the  garment  (12). 

Even  if  a  label  is  noticed  and  read,  its 
message  must  also  be  understood  before 
it  can  be  acted  upon.  Explaining  the 
nature  of  the  flammability  hazard 
associated  with  children's  sleepwear 
.and  the  steps  that  should  be  taken  to 
avoid  the  hazard  would  be  extremely 
difficult  given  the  limited  space  that 
would  be  available  on  a  label  (12).  For 
these  reasons,  the  Commission 
concludes  that  labeling  some  or  all 
children's  sleepwear  garments  would 
not  be  effective  as  the  sole  means  to 
commimicate  the  flammability  hazard 
associated  with  those  garments  or  a 
practical  alternative  to  the  performance 
requirements  of  the  standards. 

F.  Preliminary  Regulatory  Analysis 

As  noted  above,  section  4(i)  of  the 
FFA  requires  the  notice  of  proposed 
rulemaking  to  contain  a  regulatory 
analysis  consisting  of:  (1)  A  preliminary 
description  of  potential  benefits  and 
potential  costs  of  the  proposed  standard 
or  amendment,  and  an  indication  of 
those  likely  to  receive  the  benefits  and 
to  bear  the  costs;  (2)  a  discussion  of  the 
reasons  for  not  publishing  any  existing 
standard  submitted  in  response  to  the 
ANPR  as  the  proposed  standard  or 
amendment,  and  for  concluding  that 
any  statement  of  intent  to  develop  or 
modify  a  voluntary  standard  to  address 
the  risk  of  injury  under  consideration  is 
not  Ukely  to  result  in  the  development 
of  an  adequate  voluntary  standard;  and 
(3)  a  description  of  any  reasonable 
alternatives  to  the  proposed  standard  or 
amendment,  together  with  a  simimary 
description  of  potential  benefits  and 
costs  of  each  alternative  and  a  brief 
explanation  of  why  each  such 
alternative  has  not  been  published  as 
the  proposed  standard  or  amendment. 

1.  Potential  Benefits  of  the  Proposed 
Amendments 

One  potential  benefit  of  the  proposed 
amendments  is  that  a  greater  variety  of 
children's  sleepwear  will  be  available  to 
consumers  (14). 

Consumers  may  also  benefit  from 
decreases  in  relative  prices  of  children's 
sleepwear  because  of  increased 
p«netiation  of  the  sleepwear  market  by 
imported  goods.  Costs  of  testing  and 
uncertainty  about  the  applicability  of 
the  children's  sleepwear  standards  may 
have  restrained  imports  of  sleepwear  to 
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t  le  United  States  in  recent  years. 

I  iported  garments  account  for  only 

n  ne  percent  of  all  children's  sleepwear 

a  (Id  in  1992,  whereas  imported 

g  irments  constituted  52  percent  of  all 

a  lies  of  adult  sleepwear.  The 

e:  cemptions  from  the  children's 

s  eepwear  standards  made  by  the 

aj  nendments  proposed  below  are 

e:  tpected  to  increase  imports  of  lower- 

aj  id  mid-priced  garments,  resulting  in 

g  eater  competition  within  the 

si  eepwear  industry,  and  lower  prices  to 

consixmers  (14). 

If  consumers  elect  to  dress  their 
c  tildren  in  tight-fitting  sleepwear 
gi  rments  which  are  exempted  from  the 
n  quirements  of  the  children's 
si  Bepwear  standards  by  the  amendments 
p:  oposed  below  in  place  of  loose-fitting 
n  >n-sleepwear  garments,  the  number  of 
bi  im  deaths  and  injuries  associated  with 
n^  m-sleepwear  garments  worn  by 
children  wlien  sleeping  may  decrease 
(*.(12),(14).   • 

[Additionally,  domestic  manufacturers 
wbo  decide  to  produce  garments 
eo  empted  by  the  proposed  amendments 
nr  ay  also  enjoy  greater  sales.  The  ability 
o:  domestic  manufacturers  to  produce 
cl  iildren's  sleepwear  garments  from 
c<  tton  rather  than  man-made  fabrics 
Cl  stomarily  used  in  the  production  of 
c«  mplying  children's  sleepwear  may 
le  id  to  reduced  prices  of  children's 
si  iepwear  (14). 

2.  Potential  Costs  of  the  Proposed 
A  nendments 

The  potential  cost  of  the  exemptions 
to  the  children's  sleepwear  standards 
m  ide  by  the  proposed  amendment  is  the 
p(  issibility  of  increased  societal  costs  of 
fu  ture  bum  deaths  or  injuries  associated 
w  th  the  exempted  garments  (14). 
Hi  )wever,  the  Commission  has  reason  to 
b«  lieve  that  few  if  any  additional  bum 
d«  aths  or  injiiries  to  children  will  result 
frt  tm  the  proposed  amendments. 

On  the  basis  of  epidemiological  data, 
th  3  Commission  expects  that  exempting 
sltepwear  garments  in  infant  sizes  from 
■'  e  requirements  of  the  sleepwear 
standards  will  not  result  in  increased 
risk  of  bum  injuries  to  children  yoimger 
tima  six  months  of  age.  Infants  younger 
then  six  months  old  are  not  capable  of 
moving  by  themselves,  and  for  that 
repson  are  not  Ukely  to  come -within 
rafage  of  ignition  sources  when  an  adult 
isbot  present  (11).  (12). 

^s  noted  above,  the  household 
environment  in  which  children  wear 
sl^pwear  has  changed  since  the  first 
sleepwear  standard  was  issued  in  1971. 
T  le  number  of  adults  who  smoke 
d  'arettes  has  declined  by  about  20 
m  Uion  since  1974,  resulting  in  the 
pi  ssence  of  fewer  matches  and  lighters 


in  the  nation's  households.  Ignition 
hazards  presented  by  ranges  and  space 
heaters  have  also  decreased  (6),  (14). 

The  Conmiission  also  observes  that  in 
1970,  sales  of  all  children's  sleepwear 
garments  averaged  about  one  and  one- 
half  garments  per  child  (14),  (15).  The 
average  nimiber  of  sleepwear  garments 
purchased  per  child  each  year  has  not 
changed  appreciably  since  1970  (14), 
(15).  Because  it  is  reasonable  to  assume 
that  children  use  several  garments  as 
sleepwear  during  the  course  of  a  year, 
a  logical  inference  is  that  children  have 
probably  always  used  more  non- 
sleepwear  garments  for  sleeping  than 
garments  manufactured  to  comply  with 
the  children's  sleepwear  standards  (14). 
Consequently,  providing  an  exemption 
from  the  requirements  of  the  standards 
for  a  limited  class  of  sleepwear  garments 
in  infant  sizes  and  tight-fitting  garments 
is  not  expected  to  increase  risks  of  bum 
deaths  and  injuries  associated  with 
children's  sleepwear. 

3.  Existing  Standards  and  Statements  of 
Intent  To  Develop  a  Voluntary  Standard 

No  existing  standard  was  submitted 
for  publication  as  the  proposed  standard 
in  response  to  the  ANPR.  No  statement 
of  intent  to  develop  or  modify  a 
voluntary  standard  was  submitted  in 
response  to  the  ANPR. 

4.  Alternatives  to  the  Proposed 
Amendments 

a.  Make  No  Change  to  the  Standards 

There  would  be  no  change  in  bum 
deaths  and  injuries  to  children  which 
might  otherwise  be  attributable  to  the 
proposed  amendments.  Consumers 
would  forgo  all  potential  benefits  of 
increased  choice  of  children's  sleepwear 
garments  and  reductions  in  prices  that 
might  result  from  issuance  of  the 
proposed  amendments  (14). 

b.  Do  Not  Amend  the  Standards;  Issue 
a  Statement  of  Policy  to  the  Effect  That 
the  Commission  Will  Not  Apply  the 
Standards  to  Garments  in  Infant  Sizes  or 
Tight-fitting  Sleepwear  Garments 

While  this  alternative  might  result  in 
some  benefits  of  increased  choice  and 
lower  prices  to  consumers,  domestic 
manufacturers  and  importers  might,  be 
reluctant  to  change  business  practices  in 
reliance  on  such  a  policy  statement 
because  of  uncertainty  about  future 
Commission  decisions  to  change  that 
policy.  Such  uncertainty  might  result  in 
continued  low  levels  of  imported 
sleepwear  garments  and  little  if  any 
domestic  production  of  exempted 
garments  subject  to  the  provisions  of  the 
policy  statement  (14). 


G.  Impact  on  Small  Businesses 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  the  Commission  hereby  certifies 
that  the  amendments  to  the  children's 
sleepwear  standards  proposed  below 
vrill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  including  small  businesses,  if 
issued  on  a  final  basis  (14). 

The  amendments  proposed  below 
would  provide  an  exemption  from  the 
requirements  of  the  children's 
sleepwear  standards  for  certain 
sleepwear  garments  in  infant  sizes  and 
certain  tight-fitting  sleepwear  garments. 
However,  no  importer  or  domestic 
manufacturer  is  required  to  produce  the 
exempted  garments.  Consequently,  any 
economic  impact  of  the  proposed 
amendments,  either  positive  or  negative, 
will  result  from  business  decisions  of 
regulated  firms  rather  than  any 
provision  of  the  proposed  amendments 
(14). 

H.  Environmental  Considerations 

The  proposed  amendments  fall  within 
the  categories  of  Commission  actions 
desmbed  at  16  CFR  1021.5(c)  that  have 
little  or  no  potential  for  affecting  the 
human  environment.  Because  the 
proposed  amendments,  if  issued  on  a 
final  basis,  will  not  change  any  aspect 
of  the  testing  required  by  the  standard, 
the  proposed  action  does  not  have  any 
potential  to  produce  significant 
environmental  effects.  For  that  reason, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


List  of  Subjects  in  16  CFR  Parts  1615 
and  1616. 

Clothing,  Consumer  protection. 
Flammable  materials.  Infants  and 
children.  Labeling,  Records.  Textiles. 
Warranties. 

Conclusion 

Therefore,  pursuant  to  the  authority  of 
section  30(b)  of  the  Consumer  Product 
Safety  Act  (15  U.S.C.  2079(b))  and 
section  4  of  the  Flammable  Fabrics  Act 
(15  U.S.C.  1193).  the  Commission 
hereby  proposes  to  amend  title  16  of  the 
Code  of  Federal  Regulations.  Chapter  II. 
Subchapter  D,  Parts  1615  and  1616  to 
read  as  follows: 

PART  1615— STANDARD  FOR  THE 
FLAMMABILITY  OF  CHILDREN'S 
SLEEPWEAR:  SIZES  0  THROUGH  6X 

1.  The  authority  for  Part  IGl.'j 
continues  to  read  as  follows: 

Authority:  Sec.  4.  67  Stat.  112,  as 
amended.  81  Stat  569-570;  15  II..S.C  1193. 

§  1615.1    [Amended] 

2.  Sections  1615.1  (c)  through  (m)  are 
redesignated  §§  1615.1  (d)  through  (n). 

3.  Section  1615.1  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c)  and  (o)  to  read  as  follows: 

§1615.1     Definitions. 

In  addition  to  the  definitions  given  in 
section  2  of  the  Flammable  Fabrics  Act. 
as  amended,  the  following  definitions 
apoly  for  the  purposes  of  this  Standard: 

(a)  Children's  Sleepwear  means  any 
product  of  wearing  apparel  up  to  and 
including  size  6X.  such  as  nightgowns, 
pajamas,  or  similar  or  related  items, 
such  as  robes,  intended  to  be  worn 


primarily  for  sleeping  or  activities 
related  to  sleeping,  except: 

(1)  Diapers  and  undcru-ear; 

(2)  "Infant  garments."  as  defined  by 
paragraph  (c)  of  this  section;  and 

(3)  "Tight-fitting  garments."  as 
defined  by  section  1615. l(o),  below. 

•  •        •        «        • 

(c)  Infant  garment  means  a  garment 
which: 

(1)  If  a  one-piece  garment,  does  not 
exceed  68  centimeters  (21  inches)  in 
length;  if  a  two-piece  garment,  has  no 
piece  exceeding  37.1  centimeters  (14'/.: 
inches)  in  length; 

(2)  Does  not  exceed  48.3  centimeters 
(19  inches)  at  the  chest,  calculated  by 
placing  the  garment  on  a  horizontal,  fiat 
surface,  with  the  outer  surface  of  the 
garment  exposed,  measuring  the 
distance  from  arm  pit  to  arm  pit.  and 
multiplying  that  value  by  two; 

(.3)  Complies  with  all  applicable 
requirements  of  the  Standard  for  the 
Flammability  Clothing  Textiles  (16  CFR 
part  1610)  and  the  Standard  for  the 
Flammability  Vinyl  Pla.stic  Film  (16 
CFR  part  1611):  and 

(4)  Bears  a  label  stating  '0-6  mos."  It 
the  label  is  not  visible  to  the  consumer 
when  the  gamient  is  offered  for  sale  at 
retail,  the  same  figures  and  letters  must 
appear  legibly  on  the  package  of  the 
garment. 

•  *        •        •        * 

(0)  Tight-fitting  gannent  means  a 
garment  which: 

(1)  In  each  of  the  sizes  listed  below 
does  not  exceed  the  maximum 
dimension  specified  below  for  the  chest, 
waist,  seat,  upper  arm.  thigh,  wrist,  or 
ankle: 


6-9mos3 

Maxinrujm  Dimension ' 
Centimeters  (inches)  . 
9-12  mos 
Maximum  Dimension ' 
Centimeters  (inches)  . 
12-18  mos 
Maximum  Dimension ' 
Centimeters  (inches)  . 
18-24  mos 
Maximum  Dimension  ^ 
Centimeters  (incties)  . 
Size  2 
Maximum  Dimension  ^ 
Centimeters  (irx:t)es)  . 
Sizes 
Maximum  Dimension  ^ 
Centimeters  (inches)  - . 

Size  4 
Maximum  Dimension ' 
Centimeters  (inches)  .. 


Chest 


45.7  (18) 
47(18'.^) 

49.5(19'^) 
52.1  (20'.^) 

50.8  (20) 
53.3  (21) 

55.9  (22) 


Waist 


47.6  (18%) 
48.3(19) 

49.5  (l9'/fe) 
50.8  (20) 
50.8  (20) 

52.1  (20'/fe) 
53.3  (21) 


Seat 


Upper 
arm 


47  (18'/^)  14  (5'/fe)      25.9  (IOV4) 


48.3  (19) 


50.8  (20) 


53.3  (21) 


53.3(21) 


55.9  (22) 


Thigh 


Wrist 


14.3  (5%) 

14.9  (5%) 

15.6  (%) 

15.6  (6'/b) 

162  (6=Vb) 

16.8  (6V8) 

26.7  (IOV2) 


28.3(11%) 


29.5(11%) 


29.8(11'/^) 


31.4(12%) 


33.0  (13) 


10.3  (4) 


10.5  (4V8) 


10.5  (4%) 


10.9  (4V4) 


11.4(4^/2) 


11.8(4%) 


12.1  (4%) 


AnMe 


122  (4  7«) 


12.8  (5) 


13.1  (5'/8) 


13.5  (5V4) 


14  (5V?) 


14.9(5%) 


15.9  (6'A) 
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Sizes 

Maximum  Dimension^ 
Centimeters  (inches) 
Sizee 
Maximum  Dimension ' 
Centimeters  (irx:hes) 
Size6X 
Maximum  Dimension  ^ 
Centimeters  (inches) 


Ciest 


5  .4  (23) 


0(24) 


62.S  (24%) 


Waist 


54.6  (21 '/fe) 


55.9(22) 


57.2  (22'/fe) 


Seat 


61.0(24) 


63.5  (25) 


65.4  (25%) 


Upper 
arm 


17.5  (6%) 


18.1  (7'A) 


18.7  (7%) 


Thigh 


34.6  (13%) 


36.2  (14V4) 


37.8  (14%) 


Wrist 


12.4  (4%) 


12.7  (5) 


13.0  (5'/fe) 


Ankle 


16.8  (6%) 


17.8(7) 


18.7  (7%) 


-J^il[?^'^'!lf"**°^  ^^.^^9^^  ^  P*^*^  *®  garment  on  a  horizontal,  that  surface,  with  the  outer  suriace  ol  the  oannent  exoosed- 
measunng  the  distances  specified  bekyw,  and  mulipiying  that  value  by  two  «   »«  awe  w  uie  aormeni  exposea. 

Chest— measure  distarKe  from  arm  pit  to  pit 

Waist— measure  narrowest  distance  between  aim  pits  and  crotch. 

Seat— measure  widest  location  between  waist  and  crotch. 

Ltoer  anrv-measure  a  line  perpendicutar  to  thJ  sleeve  extending  from  the  outer  edge  of  the  sleeve  to  the  arm  pit 

Thigh-measure  a  Nne  perpendicuiar  to  the  leg  fextending  from  the  outer  edge  of  the  leg  to  crotch 

Wnst— measure  the  width  of  the  end  of  the  sleave. 

Ankle— mesure  the  ¥»kJth  of  the  end  of  the  leg. 


(2)  Has  no  item  of  fabric, 
oroamentation  or  trim,  such  as  lace, 
appliques,  or  ribbon,  which  extends 
more  than  6  centimeters  {V*  inch)  from 
the  outer  surface  of  the  garment; 

(3)  Has  all  sleeve  openings  tapered 
towrard  the  wrists,  and  all  leg  openings 
tapered  toward  the  ankles; 

(4)  In  the  case  of  a  two  piece  garment 
having  a  top  piece  with  fastenings,  has 
a  bottom  fastening  within  15 
centimeters  (6  inches)  of  the  bottom  of 
the  top  piece  of  the  garment; 

(5)  (Complies  with  all  applicable 
requirements  of  the  Standard  for  the 
Flammability  of  Clothing  Textiles  (16 
CFR  Part  1610)  and  the  Standard  for  the 
Flammability  of  Vinyl  Plastic  Film  (16 
CFR  Part  1611); 

(6)  Bears  a  label  stating  the  size  of  the 
garment  in  following  words  and  figures: 

"Size  ( to mos.j  or  I2- 

6X1."  If  the  label  is  not  visible  to  the 
consumer  when  the  garment  is  offered 


ir  sale  at  retail,  the  same  figures  and 

itters  must  appear  legibly  on  the 

tackage  of  the  garment;  and 
(7)  When  displayed  for  sale  to 

bnsumers,  is  clearly  and  conspicuously 
hbeled  with  the  following  statement: 
'  Garment  is  not-flame  resistant.  For 
( hild's  safety,  garment  should  be  tight- 
i  tting.  Loose-fitting  clothing  is  more 
Hkely  to  contact  an  ignition  soiuce  and 
bum." 


I  ART  1616-STANDARD  FOR  THE 
f  LAMMABILITY  OF  CHILDREN'S 
i  LEEPWEAR:  SIZES  7  THROUGH  14 

1.  The  authority  for  Part  1616 
(  antinues  to  read  as  follows: 

Authority:  Sec.  4. 67  Stat.  112,  as 
a  laended,  81  Stat.  569-570;  15  U.S.C.  1193. 

2.  Section  1616.2  is  amended  by 
rfevising  paragraph  (a)  and  adding  a  new 
flaragraph  (m),  to  read  as  follows: 


Size  7  Boys* 

Maximum  Dimension  ^ 

Centimeters  (inches)  ... 
Size  7  Girts 
Maximum  Dimension ' 

Centimeters  (inches)  ... 
Size  8  Boys^ 
Maximum  Dimension ' 

Centimeters  (inches)  .... 
Size  8  Girls 
Maximum  Dimension ' 

Centimeters  (inches)  .... 

Size  9  Boys  > 

Maximum  Dimension  ^ 

Centimeters  (inches)  .... 
Size  9  Girls 

Maximum  Dimenskxi '   " 
Centimeters  (inches)  .... 


Chest 


60.2 


58.9 


62.7 


61.3 


65.1 


64.4 


$1616^    Definitions. 

In  addition  to  the  definitions  given  in 
section  of  the  Flammable  Fabrics  Act,  as 
amended  (sec.  2,  81  Stat.  586;  15  U.S.C. 
1191),  the  following  definitions  apply 
for  purposes  of  this  Standard: 

(a)  Children's  sleepwear  means  any 
product  of  wearing  apparel  size  7 
through  14,  such  as  nightgowns, 
pajamas,  or  similar  or  related  items, 
such  as  robes,  intended  to  be  worn 
primarily  for  sleeping  or  activities 
related  to  sleeping,  except: 

(1)  Diapers  and  underwear;  and 

(2)  "Tight-fitting  garments"  as  defined 
by  section  1616.2(m).  below. 

*        »        *        •        » 

(m)  Tight-fitting  garment  means  a 
garment  which: 

(1)  In  each  of  the  sizes  listed  below 
does  not  exceed  the  maximum 
dimension  specified  below  for  the  chest, 
waist,  seat,  upper  arm.  thigh,  wrist,  or 
ankle: 


23%) 


;23V4) 


24%) 


24'>%) 


25%) 


Waist 


53.5  (21) 


54.2  (21%) 


55.6(21%) 


55.4(21%) 


57.1  (22^^) 


25%)      57.5  (22%) 


Seat 


60.4  (23%) 


62  (24'/fe) 


63.8  (25%) 


64.6  (25%) 


66.1  (26) 


67.7  (26%) 


Upper  arm 


17.6  (7) 


17.9(7) 


18.5  (7V«) 


18.5  UVa) 


19i  (7'A) 


19.5  (76%) 


Thigh 


35  (13%) 


36.5  (14%) 


36.5  (14%) 


38.2  (15) 


38.6  (15V4) 


40.1  (15%) 


Wrist 


12.3  (4%) 


12.3  (4%) 


12.5  (5) 


12.8  (5) 


13.1  (5%) 


13.2  {5V4) 


Ankle 


16.2  (6^ 


16.5  (6'/fe) 


16.9  (6%) 


17.4  (6%) 


17.5  (6%) 


18(7) 


Sizs  10  Boys' 

Maximum  DimenskHi  ^ 

.  Centimeters  (inches)  

SiZB  10  Girto 
Maximum  Dimensk>n  ^ 

Centimeters  (inches)  

Size  11  Boys* 
Maximum  Dimension  ^ 

Centimeters  (Inches)  

Size  11  Girls 

Maximum  Dimenskxi  ^ 

Centimeters  (inches)  

Size  12  Boy»> 

Maximum  Dimension  ^ 

Centimeters  (inches) 

Size  12  Girts 

Maximum  Dimension  ^ 

Centinr>eters  (inches)  

Size  13  Boys> 
Maximum  Dimension  ^ 

Centimeters  (inches)  

Size  13  Girls 
Maximum  Dimension  ^ 

Centimeters  (inches)  

Size  14  Boys' 
Maximum  Dimension  ^ 

Centimeters  (inches)  

Size  14  Girts 
Maximum  Dimension ' 

Centimeters  (Inches)  


Chest 


67 
66.4 
69.1 
70 
71 
72.9 
75.4 
75.8 
79.4 
78.2 


(26%) 
(26%) 
(27V4) 
(271/fe) 
.3(28) 
(28%) 
(29%) 
(29%) 
(3174) 
(30%) 


Waist 


59.2  (23V4) 

59.6  (23'/fe) 
60.9  (24) 

61.8(24%) 
62.9  (24%) 
63.8  (25%) 

65.7  (25%) 
65.9  (26) 
68  (26%) 
68  (26%) 


Seat 


68.3  (26%) 
70.6  (27%) 

71.1  (28) 
74.2  (29V4) 
74.2  (2974) 
77.9  (30%) 

77.4  (30'A) 
82.2  (32%) 
82.4  (32'/^) 

86.5  (34) 


Upper  arm 


19.9  (7%) 
19.9  (7%) 
20.6  (8%) 

20.6  (8) 
21.4(8%) 
21.6(8%) 

22.8  (9) 
22.5  (8%) 
24.2  (9'A) 
23.4  (974) 


Ttiigh 


39.5  (15%) 

42.6  (16%) 
42.4  (16%) 
44.3(17%) 

43.2  (17) 

46.4(1874) 

45.8  (18) 

48.2  (19) 

48.3  (19) 


Wrist 


13.3  (574) 

13.3  (574) 

13.4  (5%) 
13.2  (574) 

14.1  (5%) 
14  (5%) 

14.4  (5%) 

14.2  (5%) 
15.5(6%) 


AnMe 


51.8(20%)         14.7(5%) 


18.4  (774) 
18.7  (7%) 

18.2  (7%) 
18.7  (7%) 

19.6  (7%) 

19.3  (7%) 
20.1  (7%) 

20  (7%) 
21.7(8%) 

20.7  (8'/fe) 


'  (garments  not  explnitty  labeled  and  promoted  for  wear  t>y  girls  must  not  exceed  these  maximum  dimensk>ns. 


(2)  Has  no  item  of  fabric, 
ornamentation  or  trim,  such  as  lace, 
appliques,  or  ribbon,  which  extends 
more  than  6  centimeters  (V4  inch)  from 
the  outer  siirface  of  the  garment; 

(3)  Has  all  sleeve  openings  tapered 
toward  the  w-rists,  and  all  leg  openi^igs 
tapered  toward  the  ankles; 

(4)  In  the  case  of  a  two  piece  garment 
having  a  top  piece  with  fastenings,  has 
a  bottom  fastening  within  15 
centimeters  (6  inches)  of  the  bottom  of 
the  top  piece  of  the  garment; 

(5)  Complies  with  all  applicable 
requirements  of  the  Standard  for  the 
Flammability  of  Clothing  Textiles  (16 
CFR  part  1610)  and  the  Standard  for  the 
Flammability  of  Vinyl  Plastic  Film  (16 
CFR  part  1611); 

(6)  Bears  a  label  stating  the  size  of  the 
garment  in  following  words  and  figures: 
"Size  17-14]."  If  the  label  is  not  visible 
to  the  consumer  when  the  garment  is 
offered  for  sale  at  retail,  the  same  figures 
and  letters  must  appear  legibly  on  the 
package  of  the  garment;  and. 

(7)  When  displayed  for  sale  to 
consumers,  is  clearly  and  conspicuously 
labeled  with  the  following  statement: 
"Garment  is  not-flame  resistant.  For 
child's  safety,  garment  shoiild  be  tight- 
fitting.  Loose-fitting  clothing  is  more 


likely  to  contact  an  ignition  soiut:e  and 
bum." 

(15  U.S.C.  1193;  15  U.S.C.  2079(B)) 

Dated:  October  17, 1994.' 

Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRF»art52 
[OH6S-1-6498b;  FRL-6081-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  USEPA  proposes  to  approve 
Ohio's  Rule  3745-35-07,  entitled 
"Federally  Enforceablelimitations  on 
Potential  to  Emit"  and  submitted  April 
20, 1994,  as  a  revision  to  Ohio's  State 
Implementation  Plan  (SIP).  USEPA 
further  proposes  to  authorize  Ohio  to 
-include  such  limitations  as  conditions 
within  federally  enforceable  State 
operating  permits  (FESOPs).  In  the  final 
rules  section  of  this  Federal  Register,  the 
USEPA  is  approving  Ohio's  Rule  3745- 
35-07  as  a  direct  final  rule  without  prior 
proposal  because  USEPA  views  the 
action  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 


relation  to  the  proposal  of  that  action.  If 
l^EPA  receives  adverse  public 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  pubUc  comments 
n  ceived  will  be  addressed  in  a 
SI  bsequent  final  rule  based  on  this 
proposed  rule.  USEPA  will  not  institute 
a  second  comment  period  on  this  action. 
A  ly  parties  interested  in  commenting 
01 1  this  action  should  do  so  at  this  time. 
Oi  TES:  Comments  on  this  action  must  be 
re  :eived  by  November  25, 1994. 
Al  DRESSES:  Written  comments  should 
\m  submitted  to:  William  L.  MacDowell, 
C  lief.  Regulation  Development  Section, 
A  r  Enforcement  Branch  (AE-17J), 
U  JEPA,  77  West  Jackson  Blvd.,  Chicago, 
IL  inois  60604. 

F(  R  FURTHER  INFORMATION  CONTACT:  John 
St  mmerhays,  Air  Enforcement  Branch, 
R<  gulation  Development  Section  (AE- 
i:  ]).  USEPA,  Region  5,  Chicago,  Illinois 
6d604,  (312)  886-6067. 
StiPPLEMENTARY  INFORMATION: 
Sv  pplementary  Information  is  provided 
in  the  rules  section  of  this  Federal 
Ri  gister. 

Authority:  42  U.S.C.  7401-7671q. 

)ated:  September  19, 1994. 
Vi  Idas  Adamlcus, 
He  lional  Administrator. 
[F  I  Doc.  94-26353  Filed  10-24-94;  8:45  am] 
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4<  CFR  Part  52 

[S  >4-1-6671b;  FRL-6077-7] 

CI  )an  Air  Act  Approval  and 

Pr  jmulgation  of  Title  V,  Section  507, 

Sr  tail  Business  Stationary  Source 

Te  chnical  and  Environmental 

C<  mpllance  Assistance  Program  for 

thi  >  State  of  South  Dakota 

AC  ENCY:  Environmental  Protection^ 
Aj  ency  (EPA). 

AC  riON:  Notice  of  proposed  rulemaking. 


SU  MMARY:  The  EPA  is  proposing  to 

ap  jrove  the  State  Implementation  Plan 

(S  P)  revision  submitted  by  the  State  of 

Sc  nth  Dakota  for  the  piupose  of 

es  ablishing  a  Small  Business  Stationary 

So  Luce  Technical  and  Environmental 

C<  mpliance  Assistance  Program 

(P  tOGRAM).  The  implementation  plan 

wj  s  submitted  by  the  State  to  satisfy  the 

Fe  ieral  mandate,  founti  in  section  507 

of  iie  Clean  Air  Act  (CAA),  to  ensvue 

th)  it  small  businesses  have  access  to  the 

te<  hnical  assistance  and  regulatory 

in  ormation  necessary  to  comply  with 

th  I  CAA.  In  the  final  rules  section  of 

th  s  Fedecal  Register,  the  EPA  is 

ap  jroving  the  South  Dakota  PROGRAM 

in  i  direct  final  rule  without  prior 

pr  )posal  l)ecause  the  Agency  views  this 


submittal  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  then  the  direct  final 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  25, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Laura  Farris,  8ART-AP, 
at  the  EPA  Regional  Office  listed  below. 
Copies  of  the  State's  submittal  and 
EPA's  technical  support  document  are 
available  for  inspection  during  normal 
business  hoius  at  the  following  location: 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  VIII.  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris,  8ART-AP,Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2405,  (303)  294-7539. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  of  the  same  title  which  is  located 
in  the  rules  section  of  the  Federal 
Register. 

Dated:  September  14, 1994. 
Jack  W.  McGraw. 
Acting  Regional  Administrator. 
|FR  Doc.  94-26354  Filed  10-24-94;  8:45  am) 

BiLUNO  CODE  6S60-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-80;  RM-8445] 

Television  Broadcasting  Services;  Iron 
Mountain  and  Menominee,  Michigan, 
Wittenberg,  Wisconsin  and  Ely, 
Minnesota 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  document  dismissed  a 
petition  for  rule  making  filed  by  Douglas 
A.  Maszka  d/b/a  Tri-Qties  Television 
Company  requesting  the  substitution  of 
Channel  *25  for  vacant  Channel  *17  at 
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Iron  Mountain.  Michigan,  allotment  of 
Qiannel  31  at  Minominee.  Michigan, 
and  allotment  of  Channel  17  at 
Wittenberg.  Wisconsin.  No  interest  was 
expressed  in  applying  for  the  proposed 
channels.  Therefore,  in  keeping  with 
Commission  policy  to  refrain  from 
allotting  channels  absent  an  expression 
of  interest,  petitioner's  request  is  being 
dismissed. 

With  this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-80, 
adopted  October  12, 1994,  and  released 
October  20, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street  NW.,  Suite  140.  Washington,  DC 
20037.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Burea  u . 

[FR  Doc.  94-26390  Filed  10-24-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
R1N1018-AC61 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearings 
and  Reopening  of  Comment  Period  on 
Proposed  Extension  of  Endangered 
Status  for  the  Jaguar  In  the  United 
States 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  public  hearings  and 
reopening  of  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  three 
public  hearings  will  be  held,  and  the 
comment  period  reopened,  regarding 
the  proposed  rule  to  extend  endangered 
species  status  to  the  jaguar  [Panthera 
onca)  in  the  United  States.  These 


hearings  and  reopening  of  the  comment 
period  vsrill  allow  all  interested  parties 
to  submit  oral  or  written  comments  on 
the  proposal. 

DATES:  Three  public  hearings  have  been 
scheduled  for  the  following  dates  and 
times:  Tuesday.  November  15. 1994, 
6:00  p.m.  to  9:00  p.m.,  Thatcher. 
Arizona;  Thursday,  November  17, 1994, 
7:00  p.m.  to  10:00  p.m.,  in  El  Paso. 
Texas;  and  Tuesday.  November  29, 
1994,  7:00  p.m.  to  10:00  p.m.,  in 
Weslaco,  Texas.  The  comment  period 
for  this  proposal,  which  originally 
closed  September  12, 1994,  is  now 
reopened  from  November  15, 1994,  to 
December  14, 1994.  Comments  must  be 
received  by  the  closing  date.  Any 
comments  that  are  received  after  the 
closing  date  may  not  be  considered  in 
the  final  decision  on  this  proposal. 
ADDRESSES:  The  November  15, 1994, 
pubhc  hearing  will  be  held  at  Lee  Little 
Theater.  Eastern  Arizona  College,  600 
Church  Street,  Thatcher,  Arizona.  The 
November  17, 1994,  pubUc  hearing  will 
be  held  at  the  North  Hall  room  at  tiie  El 
Paso  Convention  and  Performing  Arts 
Center.  1  Civic  Center  Plaza.  El  Paso, 
Texas.  The  November  29  public  hearing 
will  be  held  at  Hoblilzelle  Auditorium, 
Texas  A&M  Experimental  Station,  2415 
East  Highway  83.  Weslaco.  Texas. 
Written  comments  and  materials  should 
be  sent  to  the  State  Supervisor,  Arizona 
Ecological  Services  State  OfBce,  U.S. 
Fish  and  Wildlife  Service,  2321  West 
Palm  Road.  Suite  103.  Phoenix,  Arizona, 
85021.  Comments  and  materials 
received  will  be  available  for  public 
inspection  by  appointment,  during 
normal  business  hours,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorena  Wada  or  Timothy  Tibbitts,  at  the 
above  address,  telephone  (602)  379- 
4720. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  jaguar  is  currently  fisted  as 
endangered  from  the  border  between  the 
United  States  and  Mexico  southward 
including  Mexico,  Central  America,  and 
South  America.  In  the  United  States  the 
primary  threat  to  this  species  is  &t)m 
shooting.  Loss  and  modification  of  the 
jaguar's  habitat  may  have  also 
contributed  to  their  decline. 

While  no  breeding  population  of  the 
jaguar  is  known  to  survive  in  the  U.S., 
the  species  is  present  in  northern 
Mexico,  and  wandering  individuals 
occasionally  cross  the  border.  Jaguars 
historically  occurred  in  Arizona,  New 
Mexico,  Texas,  and  possibly.  Louisiana 
and  California.  A  minimum  of  64 
jaguars  were  killed  in  Arizona  since 


1900.  The  most  recent  was  in  1986.  A 
proposed  rule  to  extend  endangered 
status  to  the  jaguar  in  the  U.S.,  without 
critical  habitat,  was  published  in  the 
Federal  Register  on  July  13, 1994  (59  FR 
35674). 

Pursuant  to  50  CFR  424.16(c)(2),  the 
Service  may  extend  or  reopen  a 
comment  period  upon  finding  that  there 
is  good  cause  to  do  so.  The  Service  has 
determined  that  good  cause  exists,  in 
that  full  participation  of  the  affected 
public  in  the  species  listing  process  will 
allow  the  Service  to  consider  the  best 
scientific  and  commercial  data  available 
in  making  a  final  determination  on  the 
proposed  action. 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.),  requires  that  a 
public  hearing  be  held  if  requested 
within  45  days  of  the  publication  of  a 
proposed  rule.  In  response  to  numerous 
requests,  the  Service  is  holding  three 
hearings.  The  three  public  hearings  will 
be  held  on  the  dates  and  at  the 
addresses  described  above. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  the  Service 
at  the  start  of  the  hearing.  In  the  event 
there  is  a  large  attendance,  the  time 
allotted  for  oral  statements  may  have  to 
be  limited.  Oral  and  written  statements 
receive  equal  consideration.  There  are 
no  limits  to  the  length  of  written 
comments  presented  at  the  hearings  or 
mailed  to  the  Service.  To  facilitate  the 
uninhibited  exchange  of  information, 
cameras  and  videotape  recorders  will 
not  be  allowed  within  the  public 
hearing  rooms.  Legal  notices 
announcing  the  dates,  times,  and 
locations  of  the  hearings  will  be 
published  in  newspapers  concurrently 
with  this  Federal  Register  notice. 

Author 

The  primary  author  of  this  notice  is 
Lorena  L.L.  Wada  (see  ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseg.). 

Dated:  October  18, 1994. 
Lynn  B.  Stames. 
Acting  Regional  Director. 
[FR  Doc.  94-26370  Filed  10-24-94;  8:45  ami 
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50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Third  Extension 
of  Comment  Period  on  Data  Pertaining 
to  the  Subspecies  Taxonomy  of  the 
California  Qnatcatcher 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  on  the  data  pertaining 
to  the  subspecies  taxonomy  of  the 
California  gnatcatcher  is  extended  for  a 
third  time.  The  notice  of  availability 
opening  the  public  comment  period  was 
published  on  June  2, 1994,  which 
'  opened  the  comment  period  until 
August  1. 1994.  On  July  28, 1994,  the 
Service  extended  the  comment  period  to 
August  31. 1994.  On  August  26. 1994. 
the  Service  extended  the  comment 
period  again  to  October  31, 1994.  This 
notice  extends  the  comment  period 
until  December  1, 1994,  as  a  result  of  a 
court  order  made  on  September  30, 
1994. 

DATES:  Comments  and  materials  must  be 
received  by  December  1, 1994. 
AOORESSES:  Copies  of  the  subject  data 
are  available  from  the  U.S.  Fish  and 
Wildlife  Service.  Carlsbad  Field  Office. 
2730  Loker  Avenue  West.  Carlsbad. 
Califoriiia  92008.  Comments  and 
materials  concerning  these  data  should 
be  submitted  to  the  above  address.  The 
data,  public  comments,  and  other 
materials  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  above  address . 
FOR  FURTHER  INFORMATION  CONTACT: 
Gail  Kobetich.  Field  Supervisor,  at  the 
address  listed  above  (telephone  619/ 
431-9440,  facsimile  619/431-9624). 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  March  30, 1993,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  published  a 
final  rule  in  the  Federal  Register 
determining  the  coastal  California 
gnatcatcher  to  be  a  threatened  species 
(58  FR  16741).  In  its  decision  to  the  list 
the  gnatcatcher.  the  Service  relied,  in 
part,  on  taxonomic  studies  conducted 
by  Dr.  Jonathan  Atwood  of  the  Manomet 
Bird  Observatory,  Manomet. 
Massachusetts.  As  is  the  standard      ^ 
practice  in  the  scientific  community,  the 
Service  did  not  request,  nor  was  it 
offered,  the  data  collected  and  used  by 
Dr.  Atwood  in  reaching  his  conclusions. 
Instead,  the  Service  depended  upon  the 
conclusions  published  by  Dr.  Atwood  in 


ajpeer-reviewed  scientific  article  on  the 
stibspecific  taxonomy  of  the  California 
ghatcatcher  (Atwood  1991). 

In  response  to  a  suit  filed  by  the 
E  idangered  Species  Committee  of  the 
E  uilding  Industry  Association  of 
S  )uthem  California  and  the  other' 
p  aintiffs,  the  United  States  District 
C  aurt  of  the  District  of  Coliunbia 
V  icated  the  fisting  of  the  coastal 
C  iUfomia  gnatcatcher  because  the 
S  irvice  did  not  make  available 
A  (wood's  data  for  pubfic  review  and 
CI  tmment.  In  response  to  the  coiut 
d  icision.  Dr.  Atwood  released  his  data 
t(  the  Service,  which  the  agency  made 
a'  'ailable  to  the  public  for  review  and 
c(  tmment  on  Jxme  2, 1994  (59  FR  28508). 
G  a  June  16. 1994,  the  court  reinstated 
tl  reatened  status  for  the  coastal 
C  ilifomia  gnatcatcher  until  the 
S  icretary  of  the  Interior  determines  in  a 
fi  iding  whether  the  listing  should  be 
n  vised  or  revoked  in  light  of  his  review 
o  the  subject  data  and  pubUc  comments 
n  ceived  during  the  comment  period.  As 
a  -esult  of  the  court  order  of  July  27. 
1'  194,  the  Secretary  must  publish  this 
fi  iding  in  the  Federal  Register  by 
D;cember31, 1994. 

On  July  1, 1994,  the  plaintiffs 
re  quested  a  100-day  extension  in  the 
c<  mraent  period.  Because  the  Secretary 
h(  id  no  objection  to  a  30-day  extension. 
b(  th  parties  agreed  to  an  extension  in 
ti  B  comment  period  to  August  31. 1994, 
w  lich  the  Service  published  in  the 
F  deral  Register  on  July  28, 1994  (59  FR 
31  426).  On  July  27, 1994,  the  court 
oi  dered  the  comment  period  extended 
to  October  31. 1994.  The  Service 
pi  iblished  this  extension  in  the  Federal 
R  agister  on  August  26, 1994  (59  FR 
4'  125). 

[n  order  that  the  plaintiffs  may  depose 
D  .  Atwood  regarding  his  studies  of  the 
gi  atcatcher.  the  court  ordered  on 
S<  ptember  30. 1994.  that  the  comment 
p«  nod  be  extended  again  to  December  1, 
11  94.  In  addition,  the,court  ordered  that 
th  5  Secretary  publish  the  finding 
w  lether  the  listing  should  be  revised  or 
re  /oked  in  the  Federal  Register  by 
Fibruary  1. 1995. 

Ri  ferences  Cited 

Al  wood.  J.L.  1991.  Subspecies  limits  and 
geographic  patterns  of  morphological 
variation  in  California  gnatcatchers 
[Polioptila  califomica).  Bulletin  of  the 
Southern  California  Academy  of 
Sciences  90:118-133. 

A  ithority 

The  authority  for  this  action  is  the 
El  dangered  Species  Act  of  1973,  as 
ai  lended  (16  U.S.C.  1531  et  seq.) 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  October  18. 1994. 

nwmas  Dwyer, 

Acting  Regional  Director.  Region  I.U.S.  Fish 
and  Wildlife  Service. 

(FR  Doc.  94-26374  Filed  10-24-94;  8:45  ami 
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50  CFR  Part  17- 
RIN  1018-ABM 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Threatened  Status 
for  the  Goliath  Frog 

AGENCY:  Fish  and  Wildfife  Service. 
Interior. 

ACTION:  Proposed  rule;  notice  of 
reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  reopening  of  the 
comment  period  on  the  proposed  rule  to 
list  the  goliath  frog  [Conraua  goliath)  as 
threatened  through  to  November  1, 
1994.  in  order  to  allow  additional  time 
for  receipt  of  cothments  from  a^ected 
countries. 

DATES:  Comments  bom  all  interested 
parties  must  be  received  by  November  1. 
1994. 

ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Chief,  Office  of  Scientific  Authority; 
Mail  Stop:  725,  Arlington  Square,  U.S. 
Fish  and  Wildlife  Service;  Washington, 
D.C.  20240.  Fax  number  (703)  358-2276. 
Express  and  messenger  delivered  mail 
should  be  addressed  to  the  Office  of 
Scientific  Authority;  Room  750.  4401 
North  Fairfax  Drive;  Arlington.  Virginia 
22203.  Comments  and  other  information 
received  will  be  available  for  public 
inspection,  by  appointment,  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday  at  the 
Arlington,  Virginia,  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  W.  Dane.  Office  of  Scientific 
Authority,  at  the  above  address,  or  by 
phone  at  (703)  358-1708. 

SUPPLEMENTARY  INFORMATION: 

Background 

Following  the  receipt  and  review  of  a 
petition  dated  April  9. 1991.  to  add  the 
goliath  fit)g  to  the  List  of  Endangered 
and  Threatened  Wildlife,  the  Service 
proposed  in  a  September  12. 1991, 
Federal  Register  notice  (56  FR  46397)  to 
list  the  goliath  bog  as  threatened.  TTie 
information  received  in  response  to  the 


request  for  comments  contained  in  the 
proposed  rule,  as  well  as  the  comments 
received  at  the  March  2-13, 1992, 
meeting  of  the  Parties  to  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES),  left  questions  as  to  whether 
listing  under  the  Act  is  warranted. 
Consequently,  a  final  decision  has  yet  to 
be  announced,  and  the  comment  period 
was  reopened  on  July  19. 1994  (59  FR 
36737)  to  close  on  October  17. 1994. 

Additional  information  was  requested 
from  the  CITES  Management 
Authorities  of  the  range  countries,  i.e., 
Cameroon.  Equatorial  Guinea,  and 
Gabon,  before  September  10, 1994. 
However,  the  official  contact  with  those 
countries  through  the  U.S.  Embassies  in 
those  countries  was  completed  at  a  later 
date.  Therefore,  in  order  to  provide 
adequate  opportimity  to  receive 
additional  information  those  Countries 
were  intormed  that  their  comments 
would  be  accepted  until  November  1, 
1994. 

Public  Conunents  Solicited 

The  Service  intends  that  2iny  final 
decision  on  the  proposed  rule  will 
accurately  reflect  the  status  of  the 
species  and  will  he  based  on  the  best 
available  scientific  and  commercial 


information.  Therefore,  comments  and 
suggestions  concerning  any  aspect  of 
this  proposed  rule  are  hereby  solicited 
from  the  public,  concerned 
governmental  agencies,  the  scientific 
commimity,  industry,  private  interests, 
and  other  parties.  Information  is  sought 
on  the  listing  criteria  described  in  the 
Act: 

(1)  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  this  species'  habitat  or  its 
range; 

(2)  Any  overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes; 

(3)  Disease  factors  or  natural 
predation  that  may  threaten  this  species; 

(4)  Any  inadequacies  of  existing 
regulatory  mechanisms;  and 

(5)  Other  natural  or  manmade  factors 
affecting  this  species'  continued 
existence. 

The  Service  is  particularly  interested 
in  the  following  information: 

(1)  Information  on  habitat 
requirements,  distribution  of  that 
habitat,  and  threats  to  that  habitat,  as 
well  as  documentation  of  past  or  fiiture 
habitat  losses  and  threats  to  that  habitat 
throughout  the  range  of  the  goliath  frog; 
and  in  particular  quantification  of  the 
loss  of  rainforest  in  the  species'  range. 


and  information  on  the  displacement  or 
extirpation  of  the  species  when 
rainforest  along  river  habitat  of  the 
species  is  opened  for  cultivation. 

(2)  Information  as  to  any  known 
population  estimates  or  surveys  of  this 
species; 

(3)  Further  information  on  local 
utilization  of  this  species; 

(4)  Any  information  on  the 
reproductive  biology  of  this  species, 
especially  as  it  may  relate  to  its  ability 
to  sustain  harvest; 

(5)  Information  as  to  the  extent  of 
commercial  trade  in  this  species, 
especially  information  on  international 
trade  other  than  imports  into  the  United 
States;  and 

(6)  Information  as  to  current  ability  to 
transport  and  maintain  and  reproduce 
this  species  in  captivity. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  October  14, 1994. 
Mollie  H.  Beattie, 
Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  94-26202  Filed  10-24-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  appH(»ble  to  the 
putilic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
nJngs,  delegations  o(  authority,  tiling  of 
petitions  and  appOcaliona  and  agency 
statements  of  organizatkm  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMErfT  OF  AGRICULTURE 
Agricultural  Marketing  Service  - 

[Docket  No.  TB-04-36] 

Public  Hearing  Regarding 
Establishment  of  a  New  Tobacco 
Auction  Market 

Notice  is  hereby  given  of  a  public- 
hearing  regarding  an  application  to 
combine  the  Clarkton  and  Chadboum. 
North  Carolina,  tobacco  markets. 

Date:  Noven^r  10, 1994. 

Time:  1  p.m.  local  time. 

Place:  North  Carolina  National  Guard 
Armory.  U.S.  Highway  76 — South,  Fair  Bluff, 
North  Carolina. 

Purpose:  To  hear  testixnony  and  to  receive 
evidence  regarding  an  application  for  tobacco 
inspection  and  price  support  services  to  a 
new  market,  which  would  be  a  consolidation 
of  the  currently  designated  markets  of 
Clarkton  and  Chadboum.  North  Carolina. 
The  application  was  made  by  Jimmy  Green. 
Dright  I^af  Warehouse,  J.E.  Wood  and  C~W. 
Dennis.  New  Clarkton  Warehouse,  of 
Clarkton.  North  Carolina;  Ward  Shaw  and 
Weldon  Edmund,  Square  Deal  Tobacco 
Warehouse,  Inc..  and  Cecil  E.  Isley,  Growers 
Tobacco  Warehouse,  Chadboum,  North 
Cjirolina. 

This  public  hearing  will  be  conducted 
pursuant  to  tlie  joint  policy  statement  and 
regulations  governing  the  extension  of 
tobacco  inspection  and  price  support  services 
to  new  markets  and  to  additional  sales  on 
designated  markets  (7  CFR  29.1  through 
29.3),  issued  under  the  Tobacco  Inspection 
Act.  as  amended  (7  U.S.C.  511  et  seq.)  and 
the  Commodity  Credit  Corporation  Charter 
Act.  as  amended  (15  U.S.C  714  ef  scq.). 

Dated:  October  19. 1994. 
ton  Hatamiya, 
Administrator. 

jFR  Doc.  94-26416  Filed  10-24-94:  BA5  am] 
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pocket  No.  TB-«4-32] 

Public  Hearing  Regarding 
Establishment  of  a  New  Tobacco 
\uction  Market 

Notice  is  hereby  given  of  a  public 
leaping  regarding  an  application  to 
:ombine  the  Fainnont  and  Fair  Bluff, 
vlorth  Carolina,  tobacco  markets. 

Date:  November  10, 1994. 

Time;  9  a.m.  local  time. 

Place:  North  Carolina  National  Guard 

Irmory.  U.S.  Highway  76— South,  Fair  Bluff, 

•'orth  Carolina. 
Purpose;  To  hear  testimony  and  to  receive- 

vidence  regarding  an  application  for  tobacco 

nspection  and  price  supf)ort  services  to  a 
I  ew  market,  which  would  be  a  consolidation 
(  f  the  currently  designated  markets  of 
1  airmont  and  Fair  Bluff,  North  Carolina.  The 
i  pplication  was  made  by  Chan  Smith.  Gold 

eaf  Warehouse,  Al  Lewis,  Big  Brick 
'  Varehouse.  W.R.  Dickerson,  Robeson  Co. 
1 1'arehouse.  R  Hoke  Smith,  Twin  State 
'  Varehouse,  Joey  Mitchell,  Fairmont  Tobacco 
1  k'arehouse.  Danny  Nance.  Hi-Dollar 
1  i^arehouse,  and  Beasley  Strickland.  Big  5- 
1  eoples  Warehouse,  Fairmont,  North 
I  arolina;  E.D.  Meares,  Jr.,  Fair  Bluff 
1  /arehouse,  B.A.  Powell.  A.H.  Powell 
1  Warehouse  Co.,' and  H.B.  Enzor,  New 
I  lanters  Warehouse.  Fair  Bluff.  North 
(farolina. 

This  public  hearing  will  be  conducted 
I  ursuant  to  the  joint  policy  statement  and 
t  ^ulations  goveming  the  extension  of 
t  )bacco  inspection  and  price  support  services 
t )  new  markets  and  to  additional  sales  on 
c  esignated  markets  (7  CFR  29.1  through 
:  9.3).  issued  under  the  Tobacco  Inspection 
/  ct.  as  amended  (7  U.S.C.  511  el  seq.)  and 
t  le  Commodity  Credit  Corporation  Charter 

ct.  as  amended  (15  U.S.C.  714  ef  seq.). 
Dated:  October  19. 1994. 
ppn  Hatamiya, 

dministrator. 
lJ"R  Doc.  94-26417  Filed  10-24-94;  8:45  am) 
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I  docket  No.  TB-94-37] 

f  ubiic  Hearing  Regarding 

E  stabljshment  of  a  New  Tobacco 

i^uctJon  Market 

Notice  is  hereby  given  of  a  public 
li  earing  regarding  an  application  to 
c  imbine  the  Kingstree  and  Hemingway, 
5  auth  Carolina,  tobacco  markets. 

Date;  November  9, 1994. 

Time:  9  a.m.  local  time. 

Place;  County  Complex  Auditorium, 
C  jmer  of  Main  and  Jackson  Streets, 
K  ingstree.  South  Carolina. 


Purpose:  To  hear  testimony  and  to  receive 
evidence  regarding  an  application  for  tobacco 
inspection  and  price  support  services  to  a 
new  market,  which  would  be  a  consolidation 
of  the  currently  designated  markets  of 
Kingstree  and  Hemingway,  South  Carolina. 
The  application  was  made  by  Durward 
Lewis,  Hemingway  Tobacco  Board  of  Trade. 
Joe  King.  Growers  Big  Four  Warehouse,  and 
Carl  Creel,  Peoples  Tobacco  Warehouse, 
Hemingway,  South  Carolina;  and  Dan 
Bradham,  Sales  Supervisor,  Kingstree 
Tobacco  Market. 

This  public  hearing  will  be  conducted 
pursuant  to  the  joint  policy  statement  and 
regulations  governing  the  extension  of 
tobacco  inspection  and  price  support  services 
to  new  markets  and  to  additional  solos  on 
designated  markets  (7  CFR  29.1  thro'i^.'.h 
29.3),  issued  under  the  Tobacco  Inspection 
Act,  as  amended  (7  U.S.C.  511  et  seq.)  and 
the  Commodity  Credit  Corporation  Charter 
Act,  as  amended  (15  U.S.C  714  et  seq). 

Dated:  October  19. 1994. 
LoD  Hatamiya, 
Administrator. 

[FR  Doc.  94-26415  Filed  10-24-94;  8:45  am) 
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(Docket  No.  TB-94-^ 

Public  Hearing  Regarding 
Establishment  of  a  New  Tobacco 
Auction  Market 

Notice  is  hereby  given  of  a  public 
hearing  regarding  an  application  to 
combine  the  Ocilla-Fitzgerald  and 
Tifton.  Georgia,  tobacco  markets. 

Date:  November  7, 1994. 

rime:  9  a.m.  local  time. 
.  Place:  Irwin  County  Court  House,  Irwin 
Avenue  (U.S.  Route  129— South),  0«:illa, 
Georgia. 

Purpose:  To  hear  testimony  and  to  receive 
evidence  regarding  an  application  for  tobacco 
inspection  and  price  support  services  to  a 
new  market,  which  would  be  a  consolidation 
of  the  currently  designated  markets  of  Ocilla- 
Fitzgerald  and  Tifton,  Georgia.  The 
application  was  made  by  Richard  S.  Rogers, 
Goldleaf  Tobacco  Warehouse  and  the  Ocilla- 
Fitzgerald  Tobacco  Board  of  Trade. 
Fitzgerald.  Georgia,  and  William  Shotwell. 
Growers  Tobacco  Warehouse  ani  the  Tifton 
Tobacco  Board  of  Trade,  Tifton,  Geoi^ia. 

This  public  hearing  will  be  conducted 
pursuant  to  the  joint  policy  statement  and 
regulations  goveming  the  extension  of 
tobacco  inspection  and  price  support  services 
to  new  market;  and  to  additional  sales  on 
designated  markets  (7  CFR  29.1  through 
29.3),  issued  under  the  Tobacco  Inspection 
Act.  as  amended  (7  U.S.C.  511  et  seq.)  and 
the  Commodity  Credit  Corporation  Charter 
Act,  as  amended  (15  U.S.C  714  et  seq.). 


Dated:  October  19, 1994. 
Lon  Hatamiya, 
Administrator. 

(FR  Doc  94-26414  Filed  10-24-94;  8:45  am) 
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Forest  Service 

Boise  River  Wildfire  Recovery  Project, 
Boise  Nattonal  Forest,  klaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Rabbit  Creek,  Bannock 
Creek  and  Star  Gulch  Wildfires  burned 
a  total  of  182,000  acres  in  July,  August, 
and  September  of  1994.  Approximately 
173,000  acres  burned  within  the 
boundaries  of  National  Forest  System 
lands.  Fersotmel  on  the  Boise  National 
Forest  intend  to  prepare  an 
Environmental  Impact  Statement  to 
assess  opportunities  to  salvage  the 
economic  value  of  fire  killed  and 
imminently  dead  trees  in  combination 
with  treatments  to  promote  regeneration 
of  trees  on  forested  areas,  maintain  or 
improve  hydrologic  conditions  of 
affected  watersheds,  and  protect  long- 
term  soil  site  productivity.  These 
activities  are  to  occur  on  95,000  acres  of 
the  Idaho  City  and  Moimtain  Home 
Ranger  Districts. 

All  proposals  will  provide  visual 
resource  needs  on  river  segments 
eligible  for  wild,  scenic,  or  recreational 
classification  under  the  Wild  and  Scenic 
Rivers  Act,  and  provide  for  wildlife  and 
fisheries  habitat. 

Past  experience  with  wildfire  timber 
recovery  efforts  on  the  Boise  National 
Forest  have  proved  that  prompt  action 
is  required  to  recover  the  economic 
value  of  fire  killed  trees.  The  trees, 
mostly  ponderosa  pine  and  Douglas-fir, 
are  expected  to  lose  20  to  80  percent  of 
their  economic  value  after  just  one 
summer  season.  In  addition,  there  is  an 
expected  benefit  to  watershed  recovery 
from  the  slash  that  is  created  by  salvage 
harvest  operations. 

Proposals  for  treatment  of  the  area 
will  be  based  on  area  bum  intensity, 
slope  characteristics,  soil  and  land 
types,  wildlife  habitat  needs,  soil 
erosion  and  sediment  reduction 
techniques,  visual  quality  protection, 
and  economics. 

SUPPt^MENTARY  iNFORMA-PON:  There  are 
approximately  23,000  acres  burned 
within  Inventoried  Roadles«:Areas 
(IRAs).  The  IRAs  affected  are 
Breadwinner,  Grand  Moxmtaln.  Mt. 
Heinen  and  Ten  Mile/Blade  Warrior.  In 
addition,  approximately  35,000  acres  of 
an  area  recommended  for  wilderness 


designation  burned.  Approximately 
30,000  acres  burned  within  the 
Sawtooth  Wilderness. 

Within  the  burn  area  are 
approximately  1,000  acres  of  the  6,865- 
acre  Boise  Basin  Experimental  Forest, 
sbghtly  more  than  300  acres  of  the  445- 
acre  Bannock  Creek  Research  Natural 
Area,  and  approximately  100  acres  of 
the  proposed  874-acre  North  Fork  Boise 
River  Research  Natural  Area. 

Approximately  45  miles  of  eligible 
Wild,  Scenic  and  Recreational  River 
segments  (North  Fork  Boise,  Middle 
Fork  Boise,  Crooked,  and  Bear  Rivers) 
were  included  in  the  fire  area.  Many 
acres  of  wildlife  and  fish  habitat  were 
affected. 

Bum  intensities  in  the  fire  area  varied 
considerably.  Within  the  fire  perimeter, 
approximately  46,000  acres  bumed  at 
high  intensity,  46,000  acres  bumed  at 
moderate  intensity  and  85.000  acres 
bumed  at  low  intensity.  Approximately 
5,000  acres  inside  the  fire  perimeter  did 
not  bum. 

Proposed  Action 

Treat  approximately  95,000  acres  of 
National  Forest  System  lands  to  recover 
the  economic  value  of  the  timber, 
promote  regeneration  of  trees  on 
forested  areas,  maintain  or  improve 
hydrologic  conditions  of  afi'ected 
watersheds,  and  protect  long-term  soil 
site  productivity. 

Approximately  18,000  acres  of 
suitable  timber  lands  are  not  expected  to 
regenerating  naturally,  and  will  be 
planted.  Of  these,  approximately  4.000 
acres  are  within  the  IRAs.  All  other 
suitable  timber  acres  are  projected  to 
reforest  naturally  and  will  be  monitored 
for  natural  regeneration  success. 

The  fire  area  includes  the  Boise  Basin 
Experimental  Forest  which  will  be 
treated  as  lands  suitable  for  harvest. 

Salvage  harvest  may  occur  in  the  IRAs 
(Breadwanner,  Grand  Mtn.,  Mt.  Heinen, 
and  Ten  Mile/Black  Warrior  outside  of 
Management  Area  28). 

No  harvest  will  occur  within  the 
Recommended  Wildemess  (Forest  Plan 
Management  Area  28  portion  of  the  Ten 
Mile/Black  Warrior  IRA)  or  the 
Sawtooth  Wildemess. 

No  harvest  will  occur  within  the 
Research  Natural  Areas,  or  within  the 
one-quarter  mile  corridor  of  river 
segments  eligible  for  wild  or  scenic 
classification. 

In  moderate  to  high  intensity  bum 
areas,  only  dead  trees  will  be  harvested. 
In  low  intensity  bum  areas,  dead  and 
imminently  dead  trees  (those  with  more 
than  75  percent  of  the  crown  scorched 
or  infested  with  bark  beetles)  vtrill  be 
harvested. 


Snags  required  for  wildlife  habitat  or 
shade  for  regeneration  will  be  left  in  all 
areas. 

Protection  of  bald  eagle  and  osprey 
roost  trees  will  be  achieved  by 
maintaining  a  strip  at  least  200  feet  wide 
along  the  North  Fork  Boise  River.  Trees 
may  be  removed  for  public  safety. 

Visual  quality  objectives  will  be  met 
on  river  segments  eligible  for 
recreational  classification,  and  on  trails 
and  roads. 

Cultural  resource  sites  will  be 
protected. 

Riparian  areas  will  be  protected. 

Sensitive  plant  habitat  which  remains 
will  be  protected. 

The  Cottonwood  drainage  is 
important  for  elk  calving  and  big  game 
summer  range,  and  receives  high  levels 
of  use  bom  people.  In  recognition  of 
this,  the  treatment  prescription  for  this 
area  will  maintain  security  habitat  for 
big  game. 

On  areas  where  surplus  trees  occur,  a 
combination  of  helicopter,  skyline, 
jammer  and  tractor  systems  will  be  used 
in  the  harvest  efi'ort.  To  protect 
watersheds  and  fisheries  habitat,  tractor 
logging  will  be  limited  to  slopes  less 
than  30  percent  in  moderate  to  high 
intensity  bum  areas,  and  less  than  40 
percent  in  low' intensity  bum  areas. 
Harvest  trees  will  be  fully  suspended 
fix»m  the  ground  during  logging 
operations  in  riparian  areas.  Ctoe  end 
suspension  will  be  allowed  in  skyline 
areas  unless  analysis  shows  full 
suspension  is  needed  to  limit  erosion. 
The  Idaho  Forest  Practices  Act  and 
watershed  and  fisheries  evaluation 
guidelines  will  be  used  to  determine 
protection  measures  on  streams. 

Some  temporary  road  construction 
will  be  required  to  access  heficopter 
landings.  Minor  amounts  of 
reconstmction  of  existing  roads  will 
also  be  required.  No  roads  or  log 
landings  will  be  LX)nstructed  in  the 
IRAs. 

Issues 

Initial  scoping  has  indicated  that  a 
key  issue  to  the  Proposed  Action  is 
salvage  harvesting  in  IRAs  and  the 
potential  effect  it  may  have  on  the 
wildemess  attributes  of  the  area. 

Aheraatives  to  the  Proposed  Action 

Two  altematives  to  the  Proposed 
Action  have  been  identified.  They  are 
the  No  Action  ahemative  and  an 
altemative  that  would  not  include 
salvage  har\'esting  in  the  IRAs.  Other 
altematives  may  be  developed  as  issues 
are  raised  and  information  is  received. 
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Decision  To  Be  Made 

The  Boise  National  Forest  Supervisor 
will  decide  the  following:  what  amount, 
type  and  distribution  of  dead  and 
imminently  dead  trees,  within  the  fire 
areas  are  needed  to  maintain  post-fire 
ecological  function,  how  should  dead 
and  imminently  dead  trees  within  fire 
areas,  not  needed  to  maintain  ecosystem 
function  be  harvested,  and  still  protect 
those  functions,  and  what  forested  acres 
need  to  be  planted  to  aid  ecosystem 
recovery. 

Public  Involvement  Meetings 

Open  houses  have  been  conducted  in 
Boise  and  Idaho  City,  Idaho  in  October, 
1994.  Additional  presentations  will  be 
made  upon  request. 

Agency/Public  Contacts 

Contacts  have  been  made  with  the 
U.S.  Fish  and  Wildlife  Service  as  to 
threatened  and  endangered  species 
listed  for  the  project  area,  area  residents, 
conservation  groups,  and  timber 
industry.  A  summary  of  the  project 
methodology  was  mailed  to  key 
individuals,  groups  and  agencies  for  a 
response  to  the  Proposed  Action  and 
issues  identification.  This  mailing  list 
consisted  of  about  350  people  who  are 
generally  interested  in  the  Boise 
National  Forest  and  Idaho  City  NEPA 
projects,  and  people  who  were 
interested  in  the  Boise  National  Forest's 
Foothills  Wildfire  Timber  Recovery 
Project  in  1992. 

Schedule 

Draft  Environmental  Impact 
Staten\ent,  November  30, 1994.  Final 
EIS,  January,  1995.  Implementation, 
March,  1995. 

Conunents 

Comments  concerning  the  proposed 
project  and  analysis  should  be  received 
in  writing  on  or  before  November  26, 
1994.  Mail  comments  to  Terry  Padilla, 
Idaho  City  Ranger  District,  Boise 
National  Forest,  PO  Box  129,  Idaho  City, 
ID  83631.  Telephone,  (208)  364-4330. 
Further  information  can  be  obtained  at 
the  same  location. 

The  comment  period  on  the  Draft 
Environmental  Impact  will  be  45  days 
from  the  date  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  Environmental 
Impact  Statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 


n  leaningful  and  alerts  an  agency  to  the 
r  (Viewer's  position  and  contentions. 
I  ermont  Yankee  Nuclear  Power  Corp.  v. 
?  mx:.  435  U.S.  519,  553  (1978).  Also, 
e  ivironmental  objections  that  could  be 
r  lised  at  the  Draft  Environmental 
Ij  apact  Statement  stage  but  that  are  not 
r;  lised  until  after  completion  of  the  final 
e  ivironmental  impact  statement  may  be 
V  aived  or  dismissed  by  the  courts.  City 

0  'Angoon  v.  Model,  803  F.2d  1016, 

1  )02  (9th  Cir.,  1986)  and  Wisconsin 

t  eritages.  Inc.  v.  Harris.  490  F.  Supp. 
1  )34, 1338  (E.D.  Wis.  1980).  Because  of 
tiese  court  rulings,  it  is  very  important 
tiat  those  interested  in  this  Proposed 
Ajction  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
ayailable  to  the  Forest  Service  at  a  time 
v>  hen  it  can  meaningfully  consider  them 
a  id  respond  to  them  in  the  final 
e  ivironmental  impact  statement. 
To  assist  the  Forest  Service  in 
i(  entifying  and  considering  issues  and 
o  tncems  on  the  Proposed  Action, 
o  tmments  on  the  Draft  Environmental 
I]  ipact  Statement  should  be  specific  as 
p  issible.  It  is  also  helpful  if  comments 
r^fer  to  specific  pages  or  chapters  of  the 
dtaft  statement.  Comments  may  also 
address  the  adequacy  of  the  Draft 
Qivironmental  Impact  Statement  or  the 
iqerits  of  the^ltematives  formulated 
and  discussed  in  the  statement. 
Rfeviewers  may  wish  to  refer  to  the 
Council  on  or  chapters  of  the  draft 
St  atement.  Comments  may  also  address 
tl  e  adequacy  of  the  Draft  Environmental 
Ii  ipact  Statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
je  statement.  Reviewers  may  vdsh  to 
jfer  to  the  Council  on  Environmental 
lality  Regulations  for  implementing 
|e  procedural  provisions  of  the 
Btional  Environmental  Poficy  Act  at  40 
C  Tl  1503.3  in  addressing  these  points. 

R  esponsible  Official 

Cathy  Barlrauletos,  Acting  Forest 
S  ipervisor,  Boise  National  Forest,  1750 
F  ont  Street,  Boise,  ID  83702. 

Dated:  October  18, 1994. 
C  itliy  Baibouletos. 
A  rtjng  Forest  Supervisor. 
(I  R  Doc.  94-26369  Filed  10-24-94;  8:45  am] 
Bl  XMG  CODE  3410-11-M 
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DPPARTMENT  OF  COMMERCE 

tee  of  the  Secretary 
Pormance  Review  Board 
MfemtMrship 

Below  is  a  listing  of  individuals  who 
a  e  eligible  to  serve  on  the  Performance 
B  iview  Board  in  accordance  with  the 


Office  of  the  Secretary  Senior  Executive 
Service  (SES)  Performance  Appraisal 
System: 

Hugh  L.  Brennan 
Iain  S.  Baird 
Bettie  Baca 
Carolyn  P.  Acree 
Anthony  A.  Das 
Glenn  T.  Piercy 
Sonya  G.  Stewart 
Donald  E.  Humphries 
Wyndom  D.  Wynegar 

H.  James  Reese, 

Executive  Secretary,  Office  of  the  Secretary 
Performance  Review  Board. 

[PR  Doc.  94-26552  Filed  10-24-94;  8:45  am) 
BILUNQ  CODE  3S1»-«S-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  luder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  N&tional  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Marine  Mammals:  General 
Incidental  Take  Permits,  Small  Take 
Exemptions,  and  Certificates  of 
Inclusion. 

Agency  Form  Number:  None  assigned. 

OMB  Approval  Number:  0648-0083. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  9  hours. 

Number  of  Respondents:  27. 

Avg  Hours  Per  Response:  15  minutes 
(some  file  more  than  once). 

Needs  and  Uses:  Under  the  Marine 
Mammal  Protection  Act,  no  marine 
mammals  may  be  taken  in  the  course  of 
commercial  fishing  operations  unless 
the  taking  constitutes  an  incidental 
catch.  There  has  been  a  general  permit 
issued  to  the  American  Tunaboat 
Association.  Fishermen  can  apply  to  be 
included  under  this  general  permit.  The 
information  supplied  by  applicants  is 
used  to  authorize  the  incidental  take. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions,  small  businesses  or 
organizations. 

Frequency:  Annually,  on  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Don  Aibuckle, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327, 14th  and  Constitution  Avenue, 
N.W.,  Washington,  D.C  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building. 
Washington,  D.C.  20503. 

Dated:  October  19, 1994. 
Gerald  Tache, 

Departmeatal  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  94-26387  Filed  10-24-94;  8;45  am) 
BILUNQ  CODE  351»-CW-f 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

Doc  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey  - 
November  1994  Computer  Ownership 
and  Usage  Supplement. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  715  hours. 

Number  of  Respondents:  55,000. 

Avg  Hours  Per  Response:  0.8  minutes. 

Needs  and  Uses:  We  request  OMB 
approval  to  collect  data  concerning 
ownership  and  usage  of  home 
computers  as  a  one-time  supplement  to 
the  November  1994  Current  Population 
Survey  which  will  be  conducted  during 
the  week  of  November  13  - 19. 
Questions  will  concern  current  use  of 
computers  and  on-line  services,  interest 
in  using  such  services  if  they  are  not 
being  currently  used,  price  sensitivity, 
privacy  concerns,  and  use  by  school-age 
children.  We  will  collect  these  data  at 
the  request  of  the  Department  of 
Commerce  (DOC).  The  data  gathered 
will  allow  DOC  to  analyze  computer 
ownership  and  use  (including  use  of 
on-line  services)  by  various 
demographic  and  geographic  segments 
of  the  population.  The  information  will 
permit  a  better  understanding  of  the 
actions  required  to  meet  the  goal  of 
"universal  service"  (ensuring  that 
information  resources  are  available  to 
all  at  a!^ordable  prices)  contained  in  the 
"Agenda  for  Action"  released  by  the 
Information  Infrastructure  Task  Force 
on  September  15, 1993.  It  will  also 
provide  data  for  evaluating  the  size  of 
the  market  for  National  Information 
Infrastructure  services  and  products, 
which  is  important  for  stimulating 
private  investment  — another  goal  of  the 
agenda. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time  only. 


Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  EXX) 
Forms  Clearance  Officer,  (202)  482- 
3271,  E)epartment  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  October  20. 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  94-26445  Filed  10-24-94;  8:45  am) 
BILUNG  CODE  3S10-07-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

E)C)C  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency;  Bureau  of  the  Census. 

Title:  1995  Panel  Dress  Rehearsal  for 
the  Survey  of  Income  and  Program 
Participation  (SIPP)  Redesign. 

Agency  Approval  Number.  None. 

Type  of  Request:  New  collection. 

Burden;  15,230  hours. 

Number  of  Respondents:  15,230. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Tne  proposed  1995 
Dress  Rehearsal  is  part  of  a  program  of 
evaluation  and  development  emerging 
from  a  comprehensive  reassessment  of 
SIPP.  The  SIPP  redesign  is  an  evolving 
process  that  has  multiple  developmental 
and  testing  stages.  The  initial  stage 
involved  developing  an  automated 
survey  instrument  that  incorporated 
numerous  content  and  forms  design 
changes.  The  next  stage  involved  small- 
scale  pretests  to  make  sure  the 
components  of  the  automated 
instrument  and  case  management 
system  interact  as  planned.  These 
pretests  were  approved  under  OMB 
number  0607-0779.  The  third  stage 
involved  content  tests  to  evaluate 
changes  made  to  the  pretest  instniment 
based  largely  on  cognitive  research  and 
reactions  to  the  pretest  instrument. 
These  content  tests  were  approved 
under  OMB  number  0607-0783.  The 
fourth  stage,  the  subject  of  this  request, 
is  a  national  sample  dress  rehearsal 
scheduled  for  February  1995,  during 
which  the  SIPP  will  be  managed  in  a 


fully  automated  production 
environment.  Full  implementation  is 
scheduled  for  February  1996.  These 
developmental  stages  are  interspersed 
by  an  ongoing  series  of  smaller, 
specifically-focused  content, 
instrument,  and  systems  tests. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Twice  in  1995. 

Respondent's  Obligation:  Voluntary . 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue. 
NOV,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  October  20, 1994. 

Gerald  Tache, 

Departmental  Forms  Qearartce  Officer.  Office 
of  Management  and  Organization. 

IFR  Doc  94-26446  Filed  10-24-94;  8:45  am] 

BILLING  COOe  3S10-07-f 


Foreign-Trade  Zones  Board 

pocket  31-94] 

Proposed  Foreign-Trade  Zone — St 
Clair  County,  Michigan;  (Port  Huron 
Customs  Port  of  Entry)  Application 
and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Huron-St.  Clair 
County  Industrial  Development 
Corporation  (IDC),  (a  Michigan  non- 
profit corporation),  requesting  authority 
to  establish  a  general-purpose  foreign- 
trade  zone  in  St.  Clair  Coimty, 
Michigan,  within  the  Port  Huron 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
October  17, 1994.  The  applicant  is 
authorized  to  make  the  proposal  under 
Act  No.  154  of  the  Public  Acts  of  1963 
of  the  State  of  Michigan. 

The  proposed  zone  would  consist  of 
four  sites  (326  acres)  in  the  Qties  of  Port 
Huron  and  Marysville  and  in  Port 
Huron  Township:  Site  1  (Port  Huron 
Seaway  Terminal — 2  acres),  2336 
Military  Street,  Port  Huron,  owned  by 
the  City  of  Port  Huron;  Site  2  (Port  \ 
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Huron  Industrial  Park— 300  acres).  16th 
and  Dove  Streets,  Port  Huron,  owned  by 
the  aty  of  Fort  Huron;  Site  3 
(International  Industrial  Park.  Inc.. — 15 
acres),  330  Oiswold  Rd..  Port  Huron 
Township,  owned  by  CIPA-USA;  and. 
Site  4  (WiUde  Brothers  Warehouse— 9 
acres).  1765  Michigan  Avenue, 
Marysville.  owned  by  Wilkie  Investment 
and  Blue  Water  Investment. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Port 
Huron  area.  Several  firms  have 
indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
of  such  items  as  sugar  beet  pellets,  com 
gluten  pellets,  grain  screening  pellets, 
cull  beans,  woodpulp,  copper  and  steeL 
No  manufacturing  approvals  are  being 
sought  for  either  site  at  this  time.  Such 
approvals  would  be  requested  from  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations  (as  revised,  57  FR  50790- 
50808. 10-8-91).  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  November  17, 1994.  9:00 
a.m.,  in  the  Public  Meeting  Room  at  the 
Mimicipal  OfGca  Center.  100  McMorran 
Boulevard,  Port  Huron.  Michigan  48060. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  December  27, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  January  9. 1995). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Office  of  the  Port  Director.  U.S.  Customs 
Service,  526  Water  Street.  Room  301. 
Port  Huron,  Michigan  48060-5471. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce. 
14th  &  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20230. 

Dated:  October  19, 1994. 
Dennis  PucdneiU. 
Acting  Executive  Secretary. 
IFR  Doc.  94-26444  Filed  10-24-94;  8:45  am] 
BH.LINQ  COOK  MIO-O*^ 
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li  itemational  Trade  Administration 
[( \-S70-63S,  A-649-812,  A-791-60q 

r  otice  of  Postponement  of  Preiimlnary 
/  ntidumping  Duty  Determinations: 
t  Mrfuryt  Alcohol  From  the  People's 
F  epublic  of  China,  the  Republic  of 
S  Duth  Africa  and  Thailand 

A  lENCY:  Import  Administration, 

Ii  temational  Trade  Administration, 

Cbmmerce. 

EtFECnVE  DATE:  October  25, 1994. 

F(  )R  FURTHER  INFORMATION  CONTACT:  John 

B  inkmann  (202-482-5288)  or  Cindy 

R  )binson  (202-482-4087),  Office  of 

A  itidumping  Investigations,  Import 

A  Iministration,  International  Trade 

A  iministration.  U.S.  Department  of 

Commerce,  14th  Street  and  Constitution 

Avenue  NW.  Washington,  D.C.  20230. 

POSTPONEMENT  OF  PREUMWARY 

D8TEHMINATI0NS:  The  Department  of 

Commerce  ("the  Department")  is 

p<  stponing  the  preliminary 

d«  terminations  in  the  antidimiping  duty 

in  irestigations  of  furfiiryl  alcohol  from 

th  5  People's  Republic  of  China  (PRC), 

th )  Republic  of  South  Africa  (South 

A  rica)  and  Thailand.  The  deadline  for 

ia  uing  these  preliminary 

de  terminations  is  now  no  later  than 

Dt  cember  9, 1994. 

Dn  June  20, 1994,  the  Department 
in  tiated  antidumping  duty 
in  restigations  of  furfuryl  alcohol  frran 
th » PRC.  South  Africa  and  Thailand  (59 
FR  32953.  June  27, 1994).  The  notice 
stated  that  we  would  issue  our 
preliminary  determinations  on 
N<  vember  7, 1994. 

Dn  July  15. 1994.  the  U.S. 
Inl  nnaticnial  Trade  Commission 
de  ermined  that  there  was  a  likelihood 
thi  t  a  U.S.  domestic  industry  was 
mi  terially  injured,  or  threatened  with 
nu  terial  injury,  by  reason  of  imports  of 
fui  furyl  alcohol  from  the  PRC.  South 
Af  ica  and  Thailand. 

On  October  7, 1994,  pursuant  to  19 
CI«  353.15(c).  QO  Chemicals,  Inc..  the 
petitioner,  requested  that  the 
De|)artment  postpone  until  December  9. 
19$4,  the  issuance  of  its  preliminary 
de^rmination  in  each  of  the  above 
inijestigations  in  order  to  ensure  that 
adequate  time  is  available  for  the 

lartment  and  petitioner  to  fully 

iress  the  issues  in  these 
itigations.  Petitioner's  request  for 

:ponement  was  timely,  and  the 
Department  finds  no  compelling  reasons 
to  Jeny  the  request.  Therefore,  we  are 
poj  tponing  the  deadline  for  issuing 
the  se  determinations  until  no  later  than 
De*  ember  9. 1994. 

'  his  notice  is  p^ublished  pursuant  to 
sec  ion  733(c)(2)  of  the  Tariff  Act  of 


1930,  as  amended,  and  19  CFR  ^ 
353.15(d). 

Datfld:  October  18. 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
A  dministration . 

(FR  Doc.  94-26443  Filed  10-24-94;  8:45  am] 

BILLING  CODE  3S10-OS-P 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  San  Jose,  CA 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 

ACTION:  Correction. 


SUMMARY:  The  Minority  Business 
Development  Agency  is  revising  the 
performance  period  for  the  San  Jose 
MBDC.  The  revised  perfonnance  period 
will  be  January  1. 1995  through 
December  31, 1995.  The  original 
announcement  was  published  in  the 
Thursday,  June  16. 1994  issue  of  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Saho  at  (415)  744-3001. 

11.800  Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated-  October  19. 1994. 
Mehrin  Jackson, 

Chief  of  Operations.  Minority  Business 
Development  Agency. 

[FR  Doc.  94-26451  Fded  10-24-94;  8:45  am] 

nUMQ  COM  St1»«-M 


Business  Development  Center 
Appllcattons:  Las  Vegas,  NV 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Correction. 


ad 
in 


SUMMARY:  The  Minority  Business 
Development  Agency  is  revising  the 
performance  period  for  the  Las  Vegas 
MBDC.  The  revised  performance  period 
will  be  January  1, 1995  to  December  31, 
1995.  The  original  announcement  was 
published  in  the  May  11. 1994  issue  of 
the  Federal  Register  and  later  revised 
and  published  in  the  Wednesday,  June 
22, 1994  issue. 

FOR  FURTHER  INFORMATION,  CONTRACT: 
Steve  Saho  at  (415)  744-3001. 

11.800  Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 


Dated:  October  19, 1994. 

Melvin  Jackson, 

Chief  of  Operations,  Minority  Business 
Development  Agency. 

[FR  Doc.  94-26450  Filed  10-24-94;  8:45  am] 

BILUNO  COOE  361»-41-M 


Business  Development  Center 
Applications:  Boston,  MA 

AGENCY:  Minority  Business 
Development  Agency.  Commerce.     . 
ACTION:  Notice  (Cancellation) 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  is 
cancelling  the  annoimcement  to  solicit 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  Boston, 
Massachusetts  MBDC  for  a  three  (3)  year 
period,  starting  December  1, 1994  to 
November  30,  1995  (closing  date, 
August  25. 1994).  Refer  to  the  Federal 
Register  dated.  July  19, 1994,  59  FR 
36739. 

11.800  Minority  Business  Etevelopment 
Center,  (Catalog  of  Federal  Domestic 
Assistance) 

Dated:  October  20, 1994. 
Melvin  Jackson, 

Chief  of  Operations,  Minority  Business 
Development  Agency. 

[FR  Doc.  94-26449  Filed  10-24-^94;  8:45  am) 
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Business  Development  Center 
Applications:  Bosto.n,  MA 

agency:  Minority  Business 
Development  Agency,  Conmierce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  for  its  Boston  Minority 
Business  Development  Center  (MBDC). 
The  purpose  of  the  MBDC  Program  is  to 
provide  business  development  services 
to  the  minority  business  community  to 
help  establish  and  maintain  viable 
minority  businesses.  To  this  end.  MBDA 
funds  organizations  to  identify  and 
coordinate  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  to  offer  a  full 
range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Boston 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  01-10-95001-01. 
DATES:  The  closing  date  for  applications 
is  December  16, 1994.  Applications 


must  be  received  in  the  New  York 
Regional  Office  on  or  before  December 
16. 1994.  A  pre-application  conference 
will  be  held  on  November  21. 1994, 
from  10:30  a.m.  to  4:00  p.m..  at  Thomas 
P.  OTJeill  Federal  Building.  10 
Causeway  Street,  Room  347  (L.  Rise). 
Boston,  Massachusetts. 
ADDRESSES:  U.S.  Department  of 
Commerce.  Minority  Business 
Development  Agency.  New  York 
Regional  Office.  26  Federal  Plaza.  Room 
3720,  New  York.  New  York  10278. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Fuller  at  (212)  264-3262. 
SUPPt-EMENTARY  INFORMATJON: 
Contingent  upon  the  availability  of 
Federal  fimds.  the  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  March  1. 1995  to  February  29, 
1996.  is  estimated  at  $222,196.  The  total 
Federal  amount  of  $188,867  and  is 
composed  of  $184,260  plus  the  Audit 
Fee  amount  of  $4,607.  The  application 
must  include  a  minimum  cost  share 
15%  ($33,329)  in  non-federal  (cost 
sharing)  contributions  for  a  total  project 
cost  of  $222,196.  Cost  sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
backgroimd  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and.  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
apphcation  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (25  ptoints).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  piupose  of  the  MBDA 


program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  appUcant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  chent's  business. 

Periodic  reviews  culminating  in  year- 
to-date  evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs",  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  the  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
and  requirements  for  this  project  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  control  number  0640- 
0006. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  fiill, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— AU  non-profit 
and  for-profit  applicants  are  subject  to  a 
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name  check  review  process.  Name 
checks  are  intmded  to  reveal  if  any  key 
individiials  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  firaud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — ^The  Department 
Grants  Officer  may  terminate  any  grant/ 
cooperative  agreement  in  whole  or  in 
part  at  any  time  before  the  date  of 
completion  whenever  it  is  determined 
that  the  award  recipient  has  failed  to 
comply  with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  NffiE)C  work 
requirements;  and  reporting  inacciu-ate 
or  inflated  claims  of  client  assistance. 
Such  inacciuate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements— A  false  statement 
on  an  application  for  Federal  Hnancial 
assistance  is  groimds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility, 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprociu-ement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28.  section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C. 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contacting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  appUcations/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 


ai  SF-LLL,  "Disclosure  of  Lobbying 
Ai  tivlties."  as  required  under  15  CFR 
pt  -t  28,  appendix  B. 

jowet  Tier  Certificdion^— Recipients 
sh  ill  require  applications/bidders  for 
su  >grant8,  contracts,  subcontracts,  or 
ottier  lower  tier  covered  transactions  at 
anpr  tier  under  the  award  to  submit,  if 
anplicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Si  spension,  Ineligibility  and  Voluntary 
E>  elusion-Lower  Tier  Covered 
Tr  msactions  and  Lobbying"  and 
dii  closiue  form,  SF-LLL,  "Disclosure  of 
Lc  >bying  Activities."  Form  CI>-512  is 
in  ended  for  the  use  of  recipients  and 
sh  mid  not  be  transmitted  to  DOC  SF- 
11  L  submitted  by  any  tier  recipient  or 
su  >recipient  should  be  submitted  to 
DQC  in  accordance  with  the 
instructions  contained  in  the  award 
do  :ument. 

luy  American  Made  Equipment  or 
Pr  tducts — Applicants  are  hereby 
no  ified'that  they  are  encouraged,  to  the 
ex  ent  feasible,  to  purchase  American- 
mi  de  equipment  aivd  products  with 
fui  iding  provided  imder  this  program  in 
ac(  :ordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Pu  ilic  Law  103-121,  Sections  606  (a) 
an  1  (b).  ^ 

11.  MX)    Minority  Business  Development 
Center,  (Catalog  of  Federal  Domestic 
Assistance) 
)ated:  October  20. 1994. 

Mc  Ivin  Jackson, 

Ch  ef  of  Operations,  Minority  Business 
De  'elopment  Agency. 

(Fl  Doc  94-26452  Filed  10-24-94;  8:45  ami 
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Na  donal  Institute  of  Standards  and 
Te  :hnology 

Mj  Icolm  Baldrige  National  Quality 
Avfard's  Board  of  Overseers 

AGENCY:  National  Institute  of  Standards 

an  1  Technology,  DOC. 

ACTION:  Notice  of  public  meeting. 


SO  IHMARY:  Pursuant  to  the  Federal 
Ac  visory  Committee  Act,  5  U.S.C.  app. 
2,  lotice  is  hereby  given  that  there  will 
be  la  meeting  of  the  Board  of  Overseers 
of  the  Malcclm  Baldrige  National 
Qii  ality  Award  on  Monday,  November 
14  1994,  from  8:30  a.m.  to  4  p.m.  The 
Bo  ird  of  Overseers  consists  of  nine 
rat  mbers  prominent  in  the  field  of 
qu  ility  management  and  appointed  by 
th<  Secretary  of  Commerce,  assembled 
to  idvise  the  Secretary  of  Commerce  on 
tin  conduct  of  the  Baldrige  Award.  The 
pu  -pose  of  the  meeting  on  November  14. 
19  >4,  will  be  for  the  Board  of  Overseers 
to  Bceive  and  then  discuss  reports  from 


the  National  Institute  of  Standards  and 
Technology  with  the  chairman  of  the 
Judges  Panel  of  the  Malcolm  Baldrige 
National  Quality  Award.  These  reports 
will  cover  the  following  topics: 
Overview  of  the  1994  award  program; 
report  by  the  contractor,  American 
Society  for  Quality  Control;  discussion 
of  the  Overseers  survey  of  CEOs; 
discussions  of  plans  for  the  1995  award, 
develop  recommendations  and  report 
same  to  the  Director  of  the  National 
Institute  of  Standards  and  Technology. 
DATES:  The  meeting  will  convene 
November  14, 1994  at  8:30  a.m.,  and 
adjourn  at  4  p.m.  on  November  14. 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building, 
Gaithersburg.  Maryland  20899. 
FOR  FURTHER  INFORIKIATION  CONTACT: 
Dr.  Curt  W.  Reimann,  Director  for 
Quality  Programs,  National  histitute  of 
Standards  and  Technology. 
Gaithersbiu^.  Maryland  20899. 
telephone  niunber  (301)  975-2036. 

Dated:  October  18. 1994. 
Samuel  Kramer, 
Associate  Director. 

(PR  Doc.  94-26397  Filed  10-24-94;  8:45  am) 
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COMMnTEEFGRTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool.  Man-Made  fiber,  Silk 
Blend  and  Other  Vegetable  Flt>er 
Textile  Products  Produced  or 
Manufactured  In  Macau 

October  20. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  20. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6709.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
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Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  59  FR  8913,  published  on  February 
24, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  20. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Ccwnmlssioner.  Tliis  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  17, 1994,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  «r 
manufactured  in  Macau  and  exported  during 
the  twelve-month  period  which  began  oo 
January  1, 1994  and  extends  tluough 
December  31, 1994. 

Effective  on  October  20. 1994.  you  are 
directed  to  amend  the  directive  dated 
February  17, 1994  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Macau: 


Category 

Adjusted  tvireive-month 

Levels  in  Group  1 
313 

1.604,544  square  me- 
ters. 

1.166.701  square  me- 
ters. 

238,375  dozen  of 
which  not  more  than 
125.566  dozen  shal 
t)e  in  Categories 
a'W33S«33«35. 

S6,500dozea 

306,869  dozen. 

1.285,366  dozea 

290,452  dozen. 

177,388  dozen. 

80.2S0  dozen. 

333/334/336/833/ 
834/835. 

336^36  

338 

339 

340 

341  _ „ 

342 . 

345 

49i)70  dozea 

347/348A47  . 

Category 


351/851  

359-C/659-C2 

359-V3 

633/634/635  

638/639/833  

640  

642/842  

647/648 

659-S* 

Sublevel  in  Group  II 
445/446  


Adjusted  twelve-month 
limits 


67,800  dozen. 
321,000  kilograms. 
113.000  kilograms. 
504,777  dozea 
1.488.428  dozea 
105.828  dozen. 
111,914  dozen. 
528,499  dozen. 
107.000  kilograms. 

86,652  dozen. 


^The  Rmfts  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decen*er 
31.  1993. 

2  Category    359-C:     only     HTS    numbers 
6103.42.2025.    6103.49.30i4,    6104.62.1020 
6104.69.3010,    6114.20.0048,    6114.20.0052 
6203.42.2010,    6203.42.2090,    6204.62.201  o' 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;   Category   659-^:   only    HTS 

6103.43.2020. 


numbers        610323''.0(fe5, 
6103.43.2025.    6103.49.2000 


6104.63.1020. 
61 04.69  J014, 
6203.43.2010, 
6203.49.1090. 
6210.10.4015, 
and  6211.43.0010 

6103^^^yO. 
6104.19.2040. 
6110.20,2030. 
6110.90.0046. 
6203.19.1030, 
6204.19.3040. 
6211.42.0070. 

*  Category 
6112.31.0010. 
6112.41.0020. 
6211.11.1010. 


6104.63.1030, 
6114.30.3044. 
6203.43.2090, 
6204.63.1510, 
6211.33.0010, 


6103.49.3038, 
6104.69.1000. 
6114.30.3054. 
6203.49.1010, 
6204.69.1010. 
6211.33.0017 


359-V:    only    HTS    nun*ers 
6103.19.4030,    61 04.<l  2.0040, 


6110.20.1022, 
6110.20.2035, 
6201.92.2010, 
6203.19.4030. 


6211.32.0070 


6110.20.1024. 
6110.90.0044. 
6202.92.2020. 
6204.12.0040, 


end 


659-S:  oniy  HTS  numbers 
6112.31.0020.  6112.41.0010. 
6112.41.0030.  6112.41.0040, 
6211.11.1020,    6211.12.1010 


and  621 1.12.1020 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  writhin  the  foreign  aSairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc  94-26447  Filed  10-24-94;  8:45  amj 
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Amendment  of  an  Import  Umit  for 
Certain  Man-Made  fiber  Textile 
Products  Produced  or  ManuftKrtured  In 
the  Philippines 

October  20. 1994. 

AGENCY:  Committee  for  the 

hnplementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 


EFFECTIVE  DATE:  October  20, 1994. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Janet  Heinzen.  International  Trade 
SpeciaUst.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  CommeiCe. 
(202)  482-4212.  For  information  aa  the 


quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Antbority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  18S4). 

The  Government  of  the  United  States 
has  agreed  to  increase  the  1994 
designated  consultation  level  for 
Category  670-L. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993).  Also 
see  59  FR  9730.  published  on  March  1, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayw, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  (be  Implementation  of  Textile 
Agnements 

October  20, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  23. 1994,  by  the' 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wrool  and 
man-made  fiber  textiles  and  textile  products 
and  silli  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufiactured  in  the 
Philippines  and  exported  during  the  twelve- 
mcmth  period  which  began  on  January  1. 
1994  and  extends  through  December  31. 
1994. 

Effective  on  October  20. 1994.  you  are 
directed  to  amend  the  February  23. 1994 
directive  to  increase  the  limit  for  Category 
670-L  >  to  8.40S.40S  kilograms  ^. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  afifairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(8Kl). 


<  The  limit  hat  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1993. 

»  Category  670-L:  onJv  HTS  niunben 
4202.12.8030.  4202.12.8070.  4202.82.3020. 
4202.92.3030  and  4202.92.9025. 
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Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc  94-26448  Filed  10-24-94;  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Solicitation  and  Acceptance  of 
Donations 

AGENCY:  Corporation  for  National  and 
Community  Service^ 
action:  Notice. 

summary:  The  Corporation  for  National 
and  Community  Service  (the 
Corporation)  is  announcing  that  it  is 
soliciting  cash  donations  and  donations 
of  goods  and  services  from  private 
sector  companies,  foundations,  and 
individuals  in  order  to  leverage 
federally  appropriated  resources  in 
carrying  out  its  national  service 
program. 

ADDRESSES:  Responses  to  this  notice 
should  be  mailed  to  the  Office  of  Private 
Sector  Outreach.  7!h  Floor,.  1100  " 
Vermont  Avenue.  N.W.,  Washington. 
D.C.  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Office  of  Private  Sector  Outreach  at 
(202)  606-5000.  ext.  260. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  a  new  governments 
corporation  that  encompasses  the  work 
and  staff  of  two  previously  existing 
fe3eral  agencies,  the  Commission  on 
National  and  Community  Service  and 
ACTION.  The  Corporation's  mission  is 
to  engage  Americans  of  all  ages  and 
backgrounds  in  community-based 
service.  This  service  will  address  the 
nation's  education,  public  safety, 
human,  and  environmental  needs  to 
achieve  direct  and  demonstrable  results, 
hi  doing  so.  the  Corporation  will  foster 
civic  responsibility,  strengthen  the  ties 
that  bind  us  together  as  a  people,  and 
provide  education  opportunity  for  those 
who  make  a  substantial  commitment  to 
service. 

The  Corporation  funds  a  new  national 
service  initiative  called  AmeriCorps  that 
includes  a  wide  variety  of  programs 
operated  by  grantees,  the  National 
Civilian  Community  Corps,  and  the 
Volunteers  in  Service  to  America 
(VISTA)  program.  The  Corporation  also 
supports  service-learning  initiatives  for 
elementary  and  secondary  schools  and 
institutions  of  higher  education  called 
Learn  and  Serve  America,  and  operates 
the  senior  volunteers  programs 
previously  supported  by  ACTION. 


oL 
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Pursuant  to  the  National  and 
[Community  Service  Trust  Act  of  1993 
the  Act),  the  Corporation  may  "solicit, 
iccept,  hold,  administer,  use.  and 
lispose  of,  in  furtherance  of  [the 
>urposes  of  national  service],  donations 
)f  any  money,  or  property,  real, 
>ersonal,  or  mixed,  tangible  or 
ntangible.  received  by  gift,  devise, 
)equest.  or  otherwise."  42  U.S.C. 
l2651g{a)(2)(A).  Such  donations  "shall 
)e  considered  to  be  a  gift,  devise,  or 
)equest  to.  or  for  the  use  of.  the  United 
Jtates."  42  U.S.C  12651g(a)(2)(B).  and 
herefore  may  be  allowable  as  a 
iiaritable  tax  deduction  under  the 
ntemal  Revenue  Code.  26  U.S.C.  170. 
'  Tie  Corporation  may  also  "solicit  and 
ccept  the  voluntary  services  of 
ndividuals"  to  assist  the  Corporation  in 
arrying  out  the  national  service 
Toeram.  42  U.S.C.  12651g(a)(2)(A). 
The  Corporation  is  striving  to  build 
uiovative  public/private  partnerships 
I  lat  support  national  and  community 
!  arvice  programs  throughout  the 
ountry.  The  Corporation's  primary  goal 
!  to  foster  strategic  linkages  between 
rivate  sector  companies,  foundations, 
ovemment  agencies,  and  community 
srvice  organizations!  in  order  to 
I  luhiply  theii  combined  abilities  to 
J  ddress  shared  community  problems. 
'  b  this  end.  the  Corporation  seeks  to 
1  sverage  its  federally  appropriated 
r  isources  with  donations  of  goods  and 
s  jrvices  from  private  sector  companies.  - 
f  lundations,  and  individuals.  Such 
i  3ods  and  services  include,  but  are  not 
I  mited  to.  the  following: 

•  apparel; 

•  footwear; 

•  food  and  beverages; 

•  communication  equipment  and 
si^rvices; 

transportation  (air,  bus,  train 
tickets) 

•  print  and  broadcast  media  services: 

•  transportation  equipment  and 
services; 

computer  equipment  and  services; 
gardening  and  building  supplies; 

•  office  equipment  and  supplies; 

•  books  and  other  printed  material; 

•  printing  and  duplication  services; 

•  facilities  for  training  and  special 
ejents; 

audiovisual  equipment  and 
sirvices; 

•  sporting  equipment; 

•  arts  andf  crafts  supplies; 

•  marketing,  public  relations,  and 
atvertising  services; 

•  financial,  accounting,  and  legal 
s4rvices; 

any  other  goods  and  services  that 
w  ill  further  the  mission  and  goals  of  the 
C)rporation. 

T  le  Corporation  is  also  interested  in 
n  ceiving  cash  donations. 


The  Chief  Executive  Officer  (the  CEO) 
of  the  Corporation,  or  his  or  her 
designee,  has  the  authority  to  solicit 
donations  on  behalf  of  the  Corporation 
and  to  accept  or  reject  donations  offered 
to  the  Corporation.  In  order  to  be 
accepted,  the  donations  must  further  the 
goals  and  missions  of  the  Corporation 
and  must  be  economically  advantageous 
to  the  Corporation,  considering 
foreseeable  expenditures  for  matters 
such  as  storage,  transportation, 
maintenance,  and  distribution.  The  CEO 
will  only  solicit  or  accept,  donations  if 
the  solicitation  or  acceptance  "will  not 
reflect  unfavorably  upon  the  ability  of 
the  Corporation,  or  of  any  officer  or 
employee  of  the  Corporation,  to  carry 
out  the  responsibilities  or  official  duties 
of  the  Corporation  in  a  fair  and  objective 
manner;  and  *  •  *  will  not  compromise 
the  integrity  of  the  programs  of  the 
Corporation  or  any  official  or  employee 
of  the  Corporation  involved  in  such 
programs."  42  U.S.C.  12651g(a)(2)(C).  In 
addition,  the  CEO  vdll  not  solicit  or 
accept,  products  or  services  from  the 
manufacturers,  distributors,  or  sellers  of 
alcohol,  tobacco,  or  firearms  products. 

Dated:  October  19. 1994. 
Terry  Russell, 

General  Counsel  Corporation  for  National 
Service. 

[FR  Doc.  94-26337  Filed  10-24-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engineers 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statements 
Report  (DEIS/R)  for  the  Queens  Gate 
Entrance  Channel  Deepening  Project. 
Long  Beach  Hart>or,  Los  Angeles 
County,  CA 

agency:  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District  (LAD),  South 
Pacific  Division,  DOD. 
ACTION:  Notice  of  intent. 


SUMMARY  AND  PROPOSED  ACTION:  The  Los 
Angeles  District  (LAD)  and  the  Port  of 
Long  Beach  (POLE)  are  proposing  to 
dredge  a  navigation  channel  from  the 
Queens  Gate  entrance  of  the  harbor  to 
the  -  76  foot  contour  depth  to  allow 
vessels  to  enter  the  harbor  fully  loaded. 
The  dimensions  of  the  proposed 
navigation  chaiuel  are  approximately 
1,200  feet  in  width.  15,000  feet  in 
length,  to  a  depth  of  -  76  feet  MLLW 
(from  current  depths  of  between  -  59 
and  -69  MLLW).  Alternative  disposal 
scenarios  for  the  five  (5)  million  cubic 


yards  of  material  generated  by  dredging 
include  beach  nourishment  (i.e.,  on  and 
or  near  shore)  at  Alamitos  Peninsula, 
Seal,  and/or  Surfside/Sunset  Beaches, 
disposal  in  the  borrow  pits  located  off 
the  Long  Beach  oil  islands  in  San  Pedro 
Bay  and/or  the  POLE  shipping  channel, 
and/or  disposal  at  the  Environmental 
Protection  Agency  (EPA)  approved 
offshore  disposal  site  known  as  LA-2. 
Figure  1  identifies  the  overall  project 
area;  Figure  2  delineates  the  proposed 
dredge  area,  and  Figure  3  depicts 
potential  renourishment  and  disposal 
areas.  Because  of  the  complexity  of  the 
Figures  referenced  in  this  summary, 
they  cannot  be  printed  in  the  Federal 
Register  but  are  available  from  the 
address  given  for  the  Los  Angeles 
District.  Mr.  Russell  Kaiser, 
Environmental  Planning  Section. 

ALTERNATIVES:  A  full  array  of 
alternatives  will  be  developed  for  future 
analyses. 

The  proposed  plan,  viable  project 
alternatives,  and  the  "no  action"  plan 
will  be  carried  forward  for  detailed 
analysis  in  the  National  Environmental 
Policy  Act/California  Environmental 
Quality  Act  document 

SCOPING  PROCESS:  Potential  impacts 
associated  with  the  proposed  action  and 
alternatives  will  be  fully  evaluated. 
Resource  categories  that  will  be 
analyzed  include:  geology 
oceanography/water  quality,  air  and 
noise  quality,  marine  resources,  cultural 
resources,  socioeconomics,  land/water 
use,  recreation,  groimd  and  vessel  traffic 
and  safety,  energy,  and  aesthetics.  The 
Los  Angeles  District  will  be  conducting 
a  public  scoping  meeting  with  the  Port 
of  Long  Beach  on  1  November  1994,  at 
7  p.m.,  in  the  Board  room  at  the  Port  of 
Long  Beach  Administrative  Building, 
925  Harbor  Plaza,  Long  Beach, 
California. 

ADDRESSES:  Commander,  U.S.  Army 
Corps  of  Engineers.  Los  Angeles  District. 
Environmental  Planning  Section,  P.O. 
Box  2711.  Los  Angeles,  California 
90053. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Russell  L.  Kaiser,  (213)  894-0247. 

KauMtfa  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  [)oc  94-26476  Filed  10-24-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFOA  No.  84.073] 

Office  of  Educational  RMaarch  and 
Improvement— National  Diffusion 
Network  (NDN);  Program  Effectiveness 
Panel  (PEP)  Notica  of  Deadline  for 
Submitting  Projects  for  Validation  t}y 
PEP  for  NDN  Grants 

summary:  The  NDN  is  a  federally 
funded  dissemination  system  that  helps 
improve  the  quality  of  pubUc  and 
private  schools,  colleges,  and  other 
educational  institutions  by  sharing 
information  about  and  assisting  in  the 
implementation  of  successful  education 
programs,  products,  and  processes.  The 
Department  conducts  a  grants 
competition  each  spring  to  fund  the 
dissemination  and  implementation  of 
new  projects. 

To  oe  eligible  to  compete  for  NDN 
funds,  projects  must  have  obtained 
validation  from  the  Program 
Effectiveness  Panel  (PEP).  The  PEP  is 
the  NDN's  primary  mechanism  for 
validating  the  effectiveness  of 
educational  programs  developed  by 
schools,  universities,  and  other  entities. 
Based  on  evidence  which  applicants 
submit,  the  PEP  judges  the  difficulties  of 
the  goals  which  particular  programs  are 
designed  to  meet,  whether  those 
programs  are  effective  in  attaining  their 
goals,  and  whether  similar  results  are 
likely  to  be  attained  by  others  who  use 
the  program.  Any  project  or  product 
approved  by  the  PEP  becomes  a  member 
of  the  National  Diffusion  Network,  and 
may  begin  to  disseminate  that  project 
imder  the  auspices  of  the  NDN,  and  also 
becomes  eligible  to  compete  for  NDN 
funding,  as  desired. 

This  notice  establishes  an  annual 
deadline  by  which  projects  must  be 
submitted  to  PEP  for  validation.  Projects 
received  by  PEP  by  the  deadline  will 
receive  validation  resiilts  in  sufficient 
time  to  determine  whether  the  project  is 
eligible  to  compete  for  NDN  funds  in  the 
followring  spring  grant  competition. 
State  ^ucational  agencies,  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public  or 
non-profit  private  agencies, 
organizations  and  institutions  are 
eligible  to  submit  applications  to  PEP. 
Deadline  to  Submit  Projects  for  PEP 
Approval:  December  31, 1994. 

Submission  Criteria  and  Information 
Contact:  Patricia  Hobbs  or  Linda  )ones, 
U.S.  Department  of  Education,  555  New 
Jersey  Avenue,  N.W.,  Room  510. 
Washington,  D.C  20208-5645. 
Telephone  (202)  219-2134.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 


800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Anthority:  20  U.S.C  2962. 

Dated:  October  18, 1994. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

(FR  Doc.  94-26358  Filed  10-24-94;  8:45  am] 
BHJJNO  COOC  4000-01-M 

Art)itration  Panel  Decision  Under  ttie 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  31, 1991,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Minnesota  Department  of  fobs  and 
Training,  State  Services  for  the  Blind 
and  Visually  Handicapped  v. 
Department  of  Veterans  Affairs  (Docket 
No.  R-S/67-8).  This  panel  was  convened 
by  the  Secretary  of  Education  pursuant 
to  the  Randolph-Sheppard  Act  (the  Act), 
20  U.S.C.  107d-l(b),  upon  receipt  of  a 
complaint  filed  by  the  Minnesota 
Department  of  Jobs  and  Training,  State 
Services  for  the  Blind  and  Visually 
Handicapped  on  January  15, 1987.  The 
Randolph-Sheppard  Act  creates  a 
priority  for  blind  individuals  to  operate 
vending  facilities  on  Federal  property. 
Under  section  107d-l(b).  the  State 
licensing  agency  (SLA)  may  file  a 
complaint  with  the  Secretary  if  the  SLA 
determines  that  an  agency  managing  at 
controlling  Federal  property  fails  to 
comply  with  the  Act  or  regulations 
implementing  the  Act.  The  Secretary 
then  is  required  to  convene  an 
arbitration  panel  to  resolve  the  dispute. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3230.  Switzer  Building. 
Washington,  D.C  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act,  20 
U.S.C.  107d-2(c),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

The  Minnesota  Department  of  Jobs 
and  Training,  the  SLA.  filed  an 
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arbitration  complaint  under  the  Act 
stating  that  it  had  provided  vending 
machine  services  at  the  St.  Cloud 
Veterans  Administration  Hospital  since 
1977  pursuant  to  a  contract  with  the 
Veterans  Canteen  Service  (VCS)  under 
which  the  SLA  paid  commissions  to 
VCS.  The  contract  expired  in  June  1986, 
and  the  SLA  requested  from  VCS  that  it 
be  given  a  priority  to  operate  the 
vending  machines  under  the  Act. 
Subsequently,  the  SLA  submitted  to  the 
Veterans  Administration  (now  the 
Department  of  Veterans  Affairs  (DVA))  a 
non-competitive  bid  that  did  not 
include  the  payment  of  commissions  to 
DVA  by  blind  vendors. 

DVA  denied  the  permit  application  on 
the  grounds  that  the  Act  does  not  apply 
to  DVA  medical  and  domiciliary 
facilities  served  by  the  VCS,  and, 
therefore,  all  potential  contractors, 
including  the  SLA,  bad  to  comply  with 
the  DVA's  competitive  bidding 
procediues.  On  June  19, 1987,  the  U.S. 
Department  of  Education  (ED), 
Rehabilitation  Services  Administration 
(RSA),  convened  an  arbitration  panel  to 
hear  this  dispute.  In  conjunction  with 
the  filing  of  the  arbitration  complaint 
against  DVA/VCS,  the  SLA  obtained  a 
Federal  court  injunction.  On  July  2, 
1987,  the  court  enjoined  VCS  from 
awarding  a  vending  machine  contract  to 
anyone  other  than  the  SLA  pending  the 
completion  of  the  arbitration  panel's 
decision. 

In  an  Opinion  and  Order  dated 
September  2;  1988.  the  arbitration  panel 
convened  by  the  Secretary  (1)  rejected 
DVA's  claim  that  medical  facilities 
served  by  VCS  were  exempt  from  the 
priority  provisions  of  the  Act.  finding 
that  the  narrow  exemption  afforded  VCS 
(and  the  military  exchanges)  from  the 
income-sharing  requirements  of  the 
statute  did  not  incorporate  a  broader 
exemption  from  the  priority  provisions; 
and  (2)  found  that  both  the  Act  and  the 
VCS  statute  serve  important  public 
purposes  and  that  the  two  statutes  could 
be  harmonized.  The  pane)  issued 
additional  findings,  conclusions,  and 
orders  as  follows:  the  priority 
requirement  of  the  Act  is  met  when 
prior  right  or  an  opportunity  exists  for 
a  licensed  blind  person  to  operate  a 
vending  facility.  Normally  this  is 
accomplished  through  a  permit 
application  and  approval  process. 
However,  in  particular  instances 
negotiated  arrangements  other  tlian  the 
standard  permit  application  and 
approval  process  might  be  used  that  are 
mutually  accepUble  to  all  parties.  While 
holding  that  VCS  is  not  required  to 
approve  the  SLA's  permit  application 
for  vending  machine  services  at  the 
Medical  C«iter,  the  arbitFation  panel 


r  laintained  that  VCS  could  not  deny  the 

5  LA  a  priority  for  a  licensed  blind 
p  erson  to  provide  these  services. 

The  panel  also  held  that  the  17 
p  ercent  commission  rate  on  gross  sales 
p  iyable  by  the  blind  vendor, 
c  }nsidering  his  income,  was 
ii  lequitable.  Because  of  insufficient 
h  isis  or  guidelines  in  the  record,  the 
p  anel  withheld  prescribing  any  specific 
c  )mmission  rate  and  ordered  DVA  to 
c  mtinue  without  interruption  the 
e  listing  arrangement  under  which  the 
b  ind  vendor  provided  vending  machine 

6  irvices  at  the  Medical  Center. 
I-  owever.  the  panel  ruled  that 
commission  payments  were  to  be 
suspended  until  the  SLA  and  the  DVA 
cliuld  reach  a  new  agreement  or,  in  the 
aisence  of  an  agreement,  until  the  panel 
issued  a  final  award.  The  panel  retained 
jurisdiction  during  a  mandated  six- 
n|onth  negotiation  period. 

[On  February  10, 1989,  DVA  requested 

e  panel  to  reconsider  its  decision, 
jgiiing  that  arbitration  panels  have  no 
authority  to  issue  binding  rules  and 
ofders  against  Federal  agencies  and  that 
contracting  decisions  made  by  the  VCS 
Administrator  are  committed  by  law  to 
tl  at  Administrator's  sole  discretion  and 
ai  B  judicially  imreviewable. 

On  November  30, 1989,  the  panel 
is  sued  an  hiterim  Opinion  and 
D  rective.  In  this  opinicm,  the  panel 
re  jected  DVA's  challenge  to  its  authority 
to  issue  orders.  The  panel  concluded 
tl  at  its  powers  under  the  Act  were  not 
li  nited  to  mere  declaratory  findings. 
T  te  panel  further  ordered  the  parties  to 
c(  ntinue  negotiations  and  to  report  back 
within  45  days  if  there  were  any 
unresolved  issues  at  that  time.  The 
p(  irties  were  specifically  directed  to 
p  esent  to  the  panel  a  joint  submission 
o  issues,  if  any.  that  remained 
uj  iresolved. 

On  January  24, 1990,  the  parties 
jo  ned  in  a  letter  report  to  the  punel 
St  kting  they  had  not  reached  a  contract 
oi  agreement  and  that  other  issues  still 
re  nained  imresolved. 

On  February  12, 1990.  the  SLA  and 
D  /A  sent  to  the  panel  a  joint  statement 
lii  ting  the  unresolved  issues.  By  letter 
di  ted  June  19. 1990,  RSA  authorized  the 
panel  to  reconvene  and  decide  the 
issues  jointly  agreed  upon  by  the 
pi  rties,  with  any  modifications  deemed 
aj  propriate  by  the  panel. 

A  'bitration  Panel  Decision 

After  reviewing  the  evidence  and 
ar  ;uments  at  the  original  hearings  in 
1988.  DVA's  Petition  for 
Reconsideration  in  1989.  and  the 
eixidence  and  argiunents  submitted  at 
the  reconvened  hearing  in  1990,  the 
pi  nel  issued  a  final  Decision  and  Order 


dated  July  31, 1991.  The  panel 
reaffirmed  the  findings  contained  in  its 
original  Opinion  and  Order  that  the 
priority  requirement  of  the  Act  is  met 
when  a  prior  right  or  an  opportunity 
exists  for  a  licensed  blind  person  to 
operate  a  vending  facility.  In  view  of  the 
longstanding  and  recognized  practice  of 
DVA  in  contracting  out  vending 
machine  services  and  receiving 
commissions  pursuant  to  authority 
granted  to  the  VCS  Administrator  to 
enter  into  agreements  with  outside 
suppliers  for  canteen  services,  the  panel 
foimd  that  these  contract  arrangements 
have  carried  out  the  mission  of  VCS  in 
an  effective,  high-quality,  and  self- 
sustaining  manner.  Accordingly,  the 
panel  concluded  that  the  SLA.  in 
providing  vending  service  under  a 
contract  or  agreement  with  VCS,  should 
pay  a  commission  to  VCS.  Upon 
concluding  that  a  17  percent 
commission  rate  on  gross  sales 
generated  at  the  St.  Cloud  Medical 
Center  was  in  fact  fair  and  equitable,  the 
panel  ordered  the  SLA  to  pay  a 
commission  to  the  VCS  of  17  percent 
effective  as  of  the  date  of  the  issuance 
of  the  Decision  and  Order.  The  panel 
found  that  the  SLA  need  not  pay 
commissions  to  the  VCS  from  the 
effective  date  of  the  panel's  c»tler  dated 
September  2, 1988,  suspending  payment 
of  commissions,  to  the  effective  date  of 
this  oirrent  Decision  and  Order.  In 
addition,  the  panel  (1)  held  that  the  SLA 
in  providing  services  under  contract  ot 
agreement  with  VCS  need  not  pay  for 
costs  of  storage  and  utilities;  (2) 
concluded  that,  under  the  terms  of  the 
contract  to  be  negotiated  and  executed 
between  the  parties.  VCS  should  have 
no  right  to  install  and  operaK  its  own 
vending  machines  at  the  Veterans 
Administration  Medical  Center  in  St 
Cloud;  (3)  directed  the  parties  to 
proceed  to  implement  by  contractual 
anangement  the  elements  tentatively 
agreed  upon  for  providing  vending 
services  at  the  St.  Cloud  Medical  Center 
as  indicated  in  the  parties'  joint  progress 
report  on  July  24, 1990;  (4)  ordered  that 
the  contract  be  entered  into  between  the 
SLA  and  VCS  for  a  term  of  five  yeara 
subject  to  renegotiation;  (5)  ordered  that 
disputes  that  may  arise  in  negotiating 
the  contract  between  the  SLA  and  VCS 
be  resolved  in  accordance  with  the 
procedures  under  the  Randolph- 
Sheppard  Act  until  there  is  further 
clarification  or  delineation  as  to  the 
proper  forum  for  resolving  the  particular 
dispute;  and  (6)  ordered  the  parties  to 
enter  into  an  agreement  for  the 
continued  operation  of  vending 
machines  by  a  blind  person  at  the 
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Medical  Center  in  St.  Cloud  consistent 
with  the  Decision  and  Order. 

One  panel  member  concurred  in  part 
and  dissented  in  part,  concluding  that 
(1)  the  VCS  may  not  require  the  SLA  or 
its  assigned  blind  vendor  to  pay  a 
commission  as  a  condition  for  the  right 
to  operate  vending  machines  at  the  VA 
Medical  Center  in  St.  Cloud;  and  (2)  the 
blind  vendor's  assignment  to  a  facility 
under  the  Act  being  for  an  indefinite 
period,  the  vendor's  license  to  operate 
the  facility  may  not  expire  except  for 
cause. 

The  decision  of  the  arbitration  panel 
was  appealed  to  the  United  States 
District  Court  for  the  District  of 
Minnesota  by  the  State  of  Minnesota, 
Department  of  Jobs  and  Training.  State 
Services  for  the  Blind  and  VisuaJly 
Handicapped  and.  subsequently,  to  the 
United  States  Court  of  Appeals  for  the 
Eighth  Circuit  by  the  Department  of 
Veterans  Affairs  and  the  Department  of 
Education.  On  March  11. 1994,  the  U.S. 
Court  of  Appeals  for  the  Eighth  Qrcuit 
upheld  the  District  Court's  findings  that 
the  DVA/VCS  is  not  exempt  from  the 
Randolph-Sheppard  Act  and  must 
comply  with  ED  regulations  on  blind 
vendors'  operation  of  vending  facilities. 
Specifically,  the  court  found  that  the 
regulations  require  the  issuance  of 
permits  for  an  indefinite  period  of  time 
and  prohibit  the  charging  by  VCS  of 
commissions  on  sales  from  blind 
vendors'  operations  without  the 
approval  of  the  Secretary  of  Education. 
The  court  rejected  the  VCS  contention 
that  the  Randolph-Sheppard  Act's 
permit  system  interfefes  with  its 
mission  to  provide  merchandise  to 
hospitalized  veterans  at  reasonable 
prices  and  to  remain  self-sustaining. 
Although  tiie  Veterans  Canteen  Act 
empowers  the  VCS  to  operate  canteens 
on  DVA  property,  nothing  in  the 
Veterans  Canteen  Act  authorizes  the 
VCS  to  exercise  this  sfatutory  control 
over  Randolph-Sbeppard  vendors  who 
also  operate  on  DVA  property.  Because 
blind  vendors  operate  vending  facilities 
under  the  Randolph-Sheppard  Act  and 
ED  regulations,  the  blind  vendors' 
operation  is  neither  a  VCS  canteen  nor 
subject  to  the  Veterans  Canteen  Act  and 
the  VCS  regulations. 

The  views  and  opinions  expressed  by 
the  arbitration  panel  do  not  necessarily 
represent  the  views  and  opinions  of  the 
U.S.  Department  of  Education. 

Dated:  October  19, 1994. 
Judith  E.  Heiimann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  94-26359  Filed  10-24-94;  8:45  am] 
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Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACnON:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sbeppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
April  13, 1992,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Malcolm  Graham  v.  Texas  Commission 
for  the  Blind  (Docket  No.  R-S/90-2). 
This  panel  was  convened  by  the  U.S. 
Department  of  Education  pursuant  to  20 
U.S.C.  107d-l(a)  upon  receipt  of  the 
original  complaint  filed  by  petitioner 
Malcolm  Graham  on  January  8, 1990. 
The  Randolph-Sheppard  Act  (the  Act) 
creates  a  priority  for  blind  individuals 
to  operate  vending  facilities  on  Federal 
property  and  also  governs  the  operation 
of  blind-operated  vending  facilities  on 
State  or  other  property.  Under  section 
107d-l{a),  a  blind  licensee  dissatisfied 
with  the  State's  operation  or 
administration  of  the  vending  facility 
program  authorized  under  the  Act  may 
request  a  full  evidentiary'  hearing  from 
the  State  licensing  agency  (SLA).  If  the 
licensee  is  dissatisfied  with  the  State 
agency's  decision,  the  licensee  may 
complain  to  the  Secretary,  who  is  then 
required  to  convene  an  arbitration  panel 
to  resolve  the  dispute. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W..  Room  3230  Switzer  Building, 
Washington,  DC.  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
numtwr  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

The  complainant,  Malcolm  Graham,  is 
a  blind  vendor  licensed  by  the  Texas 
Commission  for  the  Blind,  the  SLA 
under  the  provisions  of  the  Act.  He 
entered  the  Texas  Business  Enterprise 
Program  (BEP)  in  April  1985  and 
received  academic  and  on-the-job 
training  in  all  phases  of  management  of 
a  vending  facility.  Subsequently,  Mr. 
Graham  operated  a  vending  facility  at 
the  La  Costa  Office  Park  and  then  in 
1986  moved  to  the  Texas  Supreme  Court 
Building. 

During  the  early  part  of  1989,  Mr. 
Graham  became  delinquent  in  payment 


of  his  quarterly  sales  taxes  and  did  not 
respond  to  payment  requests  from  the 
Texas  Comptroller's  office.  On  Jime  15, 
1989,  Mr.  Graham,  recuperating  from  an 
accident,  went  to  his  vending  facility 
and  encountered  two  agents  frtjm  the 
Comptroller's  office  attempting  to  seize 
complainant's  cash  register  because  of 
non-pa^Tnent  of  sales  taxes.  The 
complainant  allegedly  verbally  and 
physically  assaulted  one  of  the  agents 
from  the  Comptroller's  office,  who 
summoned  police. 

On  June  16, 1989,  the  then  Director  of 
the  BEP  telephoned  the  complainant 
informing  him  of  his  removal  from  the 
operation  of  the  vending  facility  in  the 
Texas  Supreme  Court  Building.  This 
action  was  followed  by  a  written 
notification  to  Mr.  Graham  detailing  the 
reasons  for  his  removal:  failure  to  pay 
sales  taxes  as  required  by  section  10  of 
the  Texas  Business  Enterprise 
Operations  Manual;  lack  of  proper 
standards  of  conduct  and  behavior  as 
required  by  section  12(F)  of  the  manual: 
and  endangering  the  SLA's  investment 
in  a  facility  per  section  15.8(A).  Mr. 
Graham  was  informed  that  his  license  to 
operate  a  Business  Enterprise  Vending 
Facility  was  revoked  effective  July  15. 
1989.  The  complainant  was  also 
informed  of  his  right  to  an 
administrative  review.  Subsequently,  on 
September  28,  by  telegram  to  the  Texas 
Commission  for  the  Blind,  Mr.  Graham 
requested  an  administrative  review  or 
full  evidentiary  hearing. 

The  evidentiary  hearing  occurred  on 
October  24,  1989.  and  on  November  28. 
1989.  the  hearing  officer  sustained  the 
actions  of  the  Texas  Commission  for  the 
Blind.  Subsequently,  Mr.  Graham 
requested  the  Secretary  of  Education  to 
convene  an  arbitration  panel  to  overturn 
the  hearing  officer's  decision  and  the 
SLA's  final  agency  action.  A  hearing  of 
this  matter  was  held  on  February  14, 
1992. 

Arbitration  Panel  Decision 

The  arbitration  panel  addressed  two 
major  concerns.  The  first  issue  was 
whether  Mr.  Graham  had  been  denied 
due  process,  and  the  second  issue  was 
whether  the  revocation  of  his  vendor's 
license  constituted  an  appropriate 
response  to  his  violation  of  the  Texas 
Business  Enterprise  Operations  Manual. 

The  arbitration  panel  reviewed 
section  16  of  the  Texas  Commission  for 
the  Blind's  BEP  Operations  Manual 
regarding  resolution  of  vendor 
dissatisfaction.  The  procedures  provide 
for,  first,  an  administrative  review.  If  the 
vendor's  dissatisfaction  is  not  resolved, 
the  second  step  is  a  full  evidentiary 
hearing.  If  the  vendor  is  still 
dissatisfied,  the  vendor  may  request  that 
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an  arbitration  panel  be  convened  to 
resolve  the  dispute. 

The  panel  ruled  that  Mr.  Graham  did 
not  receive  an  informal  administrative 
review.  However,  the  panel  felt  that  the 
absence  of  such  a  review  did  not 
constitute  harm  to  the  due  process 
rights  of  the  ccHnplainant  for  several 
reasons.  The  SLA  postponed  the 
revocation  of  Mr.  Graham's  license, 
taking  into  consideration  his  injuries 
from  the  accident.  After  the  notice  of 
license  revocation  on  July  15, 1989,  Mr. 
Graham  responded  in  a  telegram  on 
September  28, 1989,  with  a  request  for 
either  an  informal  administrative  review 
or  a  formal  evidentiary  hearing.  Diuing 
testimony  at  the  arbitration  hearing, 
complainant  acknowledged  that  his 
request  was  deliberate  in  that  he  did  not 
specify  which  type  of  hearing  he  was 
seeking.  However,  Mr.  Graham  stated  he 
was  aware  of  the  SLA  rules  regarding 
the  two  types  of  hearings. 

The  panel  ruled  that  the  Texas 
Commission  for  the  Blind  acted 
appropriately  in  granting  the 
complainant's  request  for  an  evidentiary 
hearing.  The  panel  further  noted  that 
the  Texas  BEP  Operations  Manual  states 
that  revocation  of  a  vendor's  license  is 
not  final  until  after  a  full  evidentiary 
hearing. 

The  panel  concluded  that  the  SLA  did 
not  have  to  wait  indefinitely  for  a 
hearing  request  from  complainant  and 
that  the  SLA's  process  did  not  harm  Mr. 
Graham's  due  process  rights. 

Concerning  the  SLA's  proper 
termination  of  the  vendor's  license,  the 
panel  ruled  that  documents  and 
testimcHiy  clearly  established  the 
vendor's  sales  tax  delinquency,  as  well 
as  his  behavior  on  June  15. 1989. 

Therefore,  the  majority  of  the  panel 
ruled  that  the  SLA's  decision  to  revoke 
Mr.  Graham's  hcense  rather  than  put 
him  on  probation  was  reasonable  and 
justified.  The  action  taken  by  the  SLA 
resulted  from  complainant's  delinquent 
sales  tax  Uability  and  his  inappropriate 
verbal  and  physical  behavior  on  June 
15, 1989.  toward  the  State  Comptroller's 
office  agent.  The  complainant's  conduct 
constituted  multiple  violations  of  the 
SLA's  Operations  Manual.  One  panel 
member  dissented  but  declined  to  write 
a  dissenting  opinion. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  October  19. 1994. 
JiMUlb  E.  Hnmana, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc  94-26360  Filed  10-24-94;  8:45  ami 
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DS>ARTMENT  OF  ENERGY 

En  rironmental  Management  AcMsory 
Bo)rd:llMttng 

AGi  NCY:  Department  of  Energy. 
ACflON:  Notice  of  open  meeting. 


SUI  MARY 

the 

(P 


UJ 


her  )by 


:  Pursuant  to  the  provisions  of 
Federal  Advisory  Committee  Act 
"-  L.  92-463,  86  Stat.  770).  noUce  is 

given  of  the  following  Advisory 

"'    meeting: 


Coi  unittee 

Ent  ironmental  Management  Advisonr 
B<Mrd 

DAI  E  AND  TIMCS:  Thursday,  October  27, 
1991  firom  8:3G  a.m.  to  5:30  p.m.  Friday. 
Oct  Jber  28. 1994  from  8:30  a.m.  to  12:30 
p.n. 

PLA  :E:  ^leraton  National  Hotel. 
Col  unbia  Pike  and  Washington  Blvd.. 
Arl  ngton,  VA  22204. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jam  3S  T.  Melillo,  Executive  Secretary, 
Environmental  Management  Advisory 
Boatd.  EM-5. 1000  Independence 
Av^ue.  S.W..  Washington.  DC  20585, 
(20i) 586-4400. 

SUpkaiBfrARV  WlfORMATION:  Purpose  of 
the  poard:  The  purpose  of  the  Board  is 
to  ptovide  the  Assistant  Secretary  for 
Environmental  Management  (EM)  with 
advice  and  recommendations  on  issues 
confronting  the  Environmental 
MaI^gement  program  and  the 
Proirammatic  Environmental 
Management  Impact  Statement,  fiwrn  the 
pers|)€ctive8  of  affected  groups  and 
Stata  and  local  Governments.  The  Board 
willlhelp  to  improve  the  Enviroiunental 
Mai^gement  Program  by  assisting  in  the 
proOess  of  securing  consensus 
recotnmendations,  and  providing  the 
Department's  numerous  publics  vrith 
opportunities  to  express  their  opinions 
regalding  the  Environmental 
Maniagement  Program.  The  notice  is 
beinb  published  less  than  15  days  prior 
iting  due  to  programmatic  issues 
id  to  be  resolved  prior  to 
ication. 

lUve  Agenda 

fay.  October  27, 1994 
_  m. 
CofChairs  Open  the  Meeting 
Enyiroamental  Management  Board  Issues/ 

Discussions 
Bn  akout  Sessions 
12:0(  p.m.    Lunch 
1:30  i.m.    Breakout  Sessions 
5:00  >.m.    Public  Comment  Session 
5:30  ».m.    Meeting  Adjourns 

Fridc  y.  October  28,  1994 

8:30 1  i.m.    CoChairs  Reopen  the  Meeting 

Pie  lary  Session 

—I  reakout  Session  Reports 

— J  election  of  Issues 


General  Board  Business 
1 2:30  p.m.    Meeting  Ends 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Board  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  James  T.  Melillo  at  the 
address  or  telephone  number  listed  above. 
Individuals  wishing  to  orally  address  the 
Board  during  the  public  comment  session 
should  call  (800)  862-8860  and  leave  a 
message.  Individuals  may  also  register  on 
October  27, 1994  at  the  meeting  site.  Every 
effort  will  be  made  to  hear  all  those  wishing 
to  speak  to  the  Board,  on  a  first  come,  first 
serve  basis.  Those  who  call  in  and  leserve 
time  will  be  given  the  opportunity  to  speak 
first.  The  Board  Co-Chairs  are  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Transcripts  and  Minutes:  A  meeting 
transcript  and  minutes  will  be  available  for 
public  review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  IE-190. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585 
between  9:00  a.m.  and  4«)  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC  on  October  4, 
1994. 

Marda  Monis, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-26518  Filed  10-24-94:  8:45  am] 
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Agency  Infonnation  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget 

SUMMARY:  The  Energy  Information 
Administration  CEIA)  has  submitted  the 
energy  infonnation  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511, 44  U.S.C  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Enerev 
(DOE).  ^ 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  numbeKs);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 


collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  Uie  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden:  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  November  25. 1994.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so.  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington.  £)C.  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURT>«R  INFORMATION  CONTACT: 
Herbert  Miller.  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy.  Washington. 
DC  20585.  Mr.  Miller  may  be 
telephoned  at  (202)  254-5346. 

SUPPLEMENTARY  INFORMATION: 

1.  Energy  Infonnation  Administration 

2.  EIA-895 

3.  N.A. 

4.  Monthly  Quantity  of  Natural  Gas 
Report 

5.  New 

6.  Monthly 

7.  Voluntary 

8.  State  or  local  governments 

9.  33  respondents 
10. 12  responses 

11.  .5  hours  per  response 

12.  198  hours 

13.  EIA-895  will  collect  monthly 
infonnation  from  the  appropriate 
State  agencies  that  collect  data 
concerning  natural  gas  production. 
Data  are  needed  to  provide  a 
rnntinuation  of  baseline  production 
data  published  in  several  of  EIA's 
monthly  and  annual  reports. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
No.  96-511),  which  amended  Chapter  35  of 
Title  44  United  States  Code  (See  44  U.S.C 
§  3506  (a)  and  (c)(1)). 


Issued  in  Washington,  DC,  October  17, 
1994. 

Yvonne  M.  Bishop, 

Director,  Office  of  Statistical  Standards, 
Energy  Information  Administration. 

[FR  Doc.  94-26362  Filed  10-24-94:  8:45  ami 
BtLUNQ  COOE  MSO-OI-P 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  EG9&-1-000.  et  al.] 

Nanjing  Power  Partners  Ltd 
Partnership,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

October  18.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Nanjing  Power  Partners  Limited 
Partnership 

(Docket  No.  EG95-1-O00I 

On  October  7, 1994,  Nanjing  Power 
Partners  Limited  Partnership 
("Applicant")  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
18  CFR  Part  365. 

Applicant  is  a  Delaware  limited 
partnership  formed  to  acquire  an 
indirect  ownership  interest  in  a 
proposed  "approximately  40  MW  coal- 
fired  electric  generating  facility  to  be 
located  in  the  People's  Republic  of 
China  and  to  engage  in  project 
development  activities  with  respect 
thereto. 

Comment  date:  November  7. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  vWil  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  EI  Power  (China)  II.  Inc. 

(Docket  No.  EG95-2-000] 

On  October  7, 1994.  EI  Power  (China) 
n.  Inc.  ("Applicant")  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  18  CFR  Part  365. 

Applicant  is  a  Delaware  limited 
partnership  formed  to  acquire  an 
indirect  ownership  interest  in  a 
proposed  approximately  40  MW  coal- 
fired  electric  generating  facility  to  be 
located  in  the  People's  Republic  of 
China  and  to  engage  in  project 
development  activities  with  respect 
thereto. 

Comment  date:  November  7. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 


of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Heartland  Energy  Services,  Inc. 

[Docket  No.  ER94-108-0011 

Take  notice  that  on  September  30. 
1994,  Heartland  Energy  Ser\'ices,  Inc. 
(HES)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
information  related  to  the  above  docket. 

Comment  date:  November  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Edison  Sault  Electric  Company 

[Docliet  No.  ER94-1 502-000] 

Take  notice  that  on  September  30. 
1994,  Edison  Sault  Electric  Co;npony 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  November  2, 1994.  in 
accordance'Avith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER9S-8-0001 

Take  notice  that  on  October  5.  1994. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Notice  of 
Termination  of  the  1991-1994  Power 
Sale  Agreement  between  Public  Service 
Company  of  Colorado  (PSCO)  and  PNM 
(PNM  Rate  Schedule  FERC  No.  102). 
Termination  of  that  agreement  is  to  be 
effective  as  of  September  30, 1994.  PNM 
requests  waiver  of  the  applicable  notice 
requirements. 

Copies  of  the  filing  have  been  served 
upon  PSCO  and  the  New  Mexico  PubUc 
Utility  Commission. 

Comment  date:  November  2.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  &  Light  Company 

[Docket  No.  ER93-»-000| 

Take  notice  that  on  October  5. 1994, 
Florida  Power  &  Light  Company  filed  a 
letter  notice  dated  September  27, 1994, 
from  Florida  Keys  Electric  Cooperative 
Association.  Inc.  to  FPL.  This  letter 
contains  information  provided  pursuant 
to  Section  11.1  of  the  Long-Term 
Agreement  to  Provide  Capacity  and 
Energy  by  Florida  Power  &  Light 
Company  to  Florida  Keys  Electric 
Cooperative  Association,  Inc.,  dated 
'August  15, 1991.  FPL  requests  that  the 
proposed  notice  be  made  effective 
January  1.  1995. 

Cotnment  date:  November  2, 1994,  in 
ac:cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Indianapolis  Power  &  Light  Company 

IDocket  No.  ES95-3-000] 

Take  notice  that  on  October  11. 1994, 
Indianapolis  Power  &  Light  Company 
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filed  an  application  under  §  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  up  to  $150  million  of  unsecured 
short-term  promissory  notes  from  time 
to  time  through  December  31, 1996, 
having  a  maturity  of  one  year  or  less 
after  the  date  or  issue. 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kansas  Gas  and  Electric  Company 

(Docket  No.  ES95-4-000) 

Take  notice  that  on  October  12, 1994, 
Kansas  Gas  and  Electric  Company  filed 
an  application  under  §  204  of  the 
Federal  Power  Act  seeking  authorization 
to  issue  not  more  than  $250  million  of 
promissory  notes  on  or  before  December 
31, 1996,  with  a  final  maturity  date  no 
later  than  December  31, 1997. 

Comment  date:  November  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Western  Resources,  Inc. 

[Docket  No.  ES95-5-000] 

Take  notice  that  on  October  12, 1994, 
Western  Resources,  Inc.  filed  an 
application  under  §  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  not  more  than  $500  million  of 
promissory  notes  on  or  before  December 
31, 1996,  with  a  final  maturity  date  no 
later  than  December  31, 1997. 

Comment  date:  November  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  LSP-Cottage  Grove.  L,P. 

[Docket  No.  QF94-142-0001 

On  October  13,  1994,  LSP-Cottage 
Grove,  LP.  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  pertains  to  the 
ownership  structure  and  technical 
aspects  of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  November  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  LSP- Whitewater  Limited 
Partnership 

[Docket  No.  QF94-1 55-000) 

On  October  13. 1994,  LSP-Whitewater 
Limited  Partnership  tendered  for  filing 
an  amendment  to  its  filing  in  this 
docket. 

The  amendment  pertains  to  the 
ownership  structure  and  technical 
aspects  of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Comment  date:  November  4, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Stai  dard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  ^Jo^th  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
witU  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procfedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
shoi^ld  be  filed  on  or  before  the 
comhient  date.  Protests  will  be 
conadered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prot4stants  parties  to  the  proceeding. 
Anyjperson  wishing  to  become  a  party 
musj  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  p.  Cashell, 
Seen  tary. 

[FR  I  oc.  94-26403  Filed  10-24-94;  8:45  am) 
BiLUM  3  cooc  erir-oi-p 


[ProjKt  No.  2323-0121 
Notii  ;e  of  Application 

Octol  er  19, 1994. 

Ta  ce  notice  that  the  following 
hydi  aelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  p  Liblic  inspection: 

a.  ^eo/i4ppyjcaWo/i.- New  License. 

b.  Project  No.:  2323-012. 

c.  Jate  Application  Filed:  December 
27, 1  391;  Date  Offer  of  Settlement  Filed: 
Octo  )er  6, 1994. 

d.  Applicant:  New  England  Power 
Com  jany. 

e.  Vame  of  Project:  Deerfield  River 
Proj«  ct. 

f. .  ocation:  On  the  Deerfield  River. 
Wini  ham  and  Bennington  Counties, 
Vemjont.  and  Franklin  and  Berkshire 
Couiities,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,k6  U.S.C.  791(a)-825(r). 

h.  ^Applicant  Contact:  Mr.  Mark  E. 
Slade,  New  England  Power  Company, 
25  Research  Ehive,  Westborough,  MA 
105t  2,  (508)  366-9011. 

i.    EHC  Contact:  Michael  Dees  (202) 
219-  2807. 

j.  i  deadline  Dates:  Comments  due: 
Nov(  mber  1, 1994.  reply  comments  due: 
Nov<  mber  14, 1994. 

k.  \  joint  Offer  of  Settlement  among 
NewjEngland  Power  Company,  the  U.S. 
Environmental  Protection  Agency,  the 
National  Park  Service,  the  U.S.  Fish  and 
Wilclife  Service,  the  Massachusetts 
Division  of  Fisheries  and  Wildlife, 
Amrtican  Rivers,  Inc.,  American 
Whil  ewater  Affiliation,  the  Appalachian 


~  Motmtain  Club,  the  Conservation  Law 
Foundation,  the  Deefield  River 
Compact,  the  Deefield  River  Watershed 
Association,  New  England  FLOW,  and 
Trout  Unlimited  was  filed  with  the 
Commission  on  October  12. 1994. 
Comments  and  reply  comments 
concerning  the  Offer  of  Settlement  are 
due  as  listed  above. 

1.  Available  Location  of  the  Offer  of 
Settlement:  A  copy  of  the  Offer  of 
Settlement  is  available  for  inspection 
and  reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street,  NE.,  room  3104,  Washington,  DC. 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  New  England  Power 
Company,  25  Research  Drive, 
Westborough,  MA,  01582. 
Lois  D.  CasheU. 
Secretary. - 

[FR  Doc.  94-26347  Filed  10-24-94;  8:45  am) 
BILUNG  COOC  6717-01-M 

[Docket  No.  ER94-1566-000] 

Central  Illinois  Light  Co.;  Notice  of 
Filing 

October  19. 1994. 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO)  on  October  6, 1994. 
tendered  for  filing  with  the  Commission 
substitute  pages  to  the  contract 
amendment  to  the  Service  Schedules 
contained  in  CILCO's  Interconnection 
Agreement  with  Central  Illinois  Public 
Service  Company  (CILCO  Rate  Schedule 
FERC  No.  26).  These  substitute  pages 
have  been  filed  for  the  purpose  of 
reflecting  maximum  weekly  prices  for 
certain  service  schedules. 

CILCO  proposes  the  revised  rate 
schedule  changes  to  be  effective  on 
October  16. 1994. 

Copies  of  the  filing  were  served  on 
Central  Illinois  Public  Service  Company 
and  the  Illinois  Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  28, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CadieU, 

Secretory. 

(FR  Doc.  94-26346  Filed  10-24-94;  8:45  am) 

BILUNO  CODE  a717-01-M 


[Dodtet  No.  CP85-221-044] 

Frontier  Gas  Storage  Co.;  Notice  of 
Sale  Pursuant  to  Settlement 
Agreement 

October  19, 1994. 

Take  notice  that  on  October  12, 1994, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Avenue  NW., 
Washington.  D.C.  20004,  in  compliance 
with  the  provisions  of  the  Commission's 
February  13, 1985,  Order  in  Docket  No. 
CP82-487-O0  et.  al..  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  a  daily  quantity  of 
50,000  MMBtu  of  Frontier's  gas  storage 
inventory  on  an  "as  metered"  basis  to 
Interenergy  Corporation  (Interenergy). 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13, 1985  Order,  Frontier  is 
"authorized  to  commence  the  sale  of  its 
inventory,  fourteen  days  after  filing  the 
executed  agreement  with  the 
Commission,  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  directing  that  the  sale 
not  take  place  and  setting  it  for  hearing 
or  permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter. 
Any  person  desiring  to  be  heard  or  to 
■^  make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  within  ten 
days  of  the  publication  of  such  notice  in 
the  Federal  Register  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street  NE., 
Washington.  D.C  20426)  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Secretary. 

[FR  Doc  94-26345  Filed  10-24-94;  8:45  am) 
BILLMQ  CODE  1717-01-111 


[Docket  No.  CP85-221-042] 

Frontief  Gas  Storage  Co.;  Notice  of 
Sale  Pursuant  to  Settlement 
Agreement 

October  19. 1994. 

Take  notice  that  on  October  12, 1994, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004.  in  compliance 
with  the  provisions  of  the  Commission's 
February  13, 1985  Order  in  Docket  No. 
CP85-487-000  et  al.,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  a  daily  quantity  of 
50,000  MMBtu  of  Frontier's  gas  storage 
inventory  on  an  "as  metered"  basis  to 
Prairielands  Energy  Marketing,  Inc. 
(Prairielands),  for  term  ending  October 
31,  1995. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13. 1985  Order,  Frontier  is 
"authorized  to  commence  the  sale  of  its 
inventory,  fourteen  days  after  filing  the 
executed  agreement  with  the 
Commission,  and  may  continue  making 
such  sale  imless  the  Commission  issues 
an  order  either  directing  that  the  sale 
not  take  place  and  setting  it  for  hearing 
or  permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  within  ten 
days  of  the  publication  of  such  notice  in 
the  Federal  Register,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street,  NE., 
Washington,  DC  20426)  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedures,  18 
CFR  385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-26400  Filed  10-24-94:  8:45  am) 
NLUNO  CODE  •717-01-M 


[DockM  No.  CP85-221-043] 

Frontier  Gas  Storage  Co.;  Notice  of 
Sale  Pursuant  to  Settlement 
Agreement 

October  19, 1994. 

Take  notice  that  on  October  12, 1994, 
Frontier  Gas  Storage  Company 


(Frontier),  %  Reid  or  Priest,  Market 
Square,  701  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20004,  in  compliance 
with  the  provisions  of  the  Commission's 
February  13, 1985,  Order  in  Docket  No. 
CP82-487-O00  et.  al,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  a  daily  quantity  of 
50,000  MMBtu  of  Frontier's  gas  storage 
inventory  on  an  "as  metered"  basis  to 
Prairielands  Energy  Marketing,  Inc. 
(Prairielands),  for  term  ending 
September  30, 1995. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13, 1985,  Order,  Frontier  is 
"authorized  to  commence  the  sale  of  its 
inventory,  fourteen  days  after  fiUng  the 
executed  agreement  with  the 
Commission,  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  directing  that  the  sale 
not  take  place  and  setting  it  for  hearing 
or  permitting  the  sale  to  go  forward  and 
establishing  other  procedures  io^ 
resolving  the  matter. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  within  ten 
days  of  the  publication  of  such  notice  in 
the  Federal  Register,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street  NE., 
Washington,  D.C  20426)  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedures,  18 
CFR  385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheD, 
Secretary. 

[FR  Doc  94-26401  Filed  10-24-94;  8:45  am) 
BKIMO  COOC  6717-01-M 


[Docket  No.  ERM-ieOS-OOO] 

Monongaheta  Power  Co.;  Notice  of 
FIHng 

October  11, 1994. 

Take  notice  that  on  September  30. 
1994,  Monogahela  Power  Company, 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Tariff,  First  Revised 
Volume  No.  1.  The  proposed  change  to 
the  base  rate  would  initially  increase 
revenues  from  jurisdictional  sales  and 
service  by  $303,733.00  based  on  the 
twelve-month  period  ending  December 
31. 1995.  The  proposed  effective  date 
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for  the  increased  rates  is  December  1, 
1994. 

The  changes  proposed  are  for  the 
purpose  of  recovering  increased  costs 
incurred  by  the  Company,  the  modify 
capacity  requirements  for  new  delivery 
points  and  to  update  language  in  the 
existing  tariff. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers  and  the 
Public  Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFI^85.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  25, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CasheU. 
Secretary. 

IFR  Doc.  94-26399  Filed  10-24-94;  8:45  am] 
BtLUNO  coot  snr-oi-M 

[DoekM  No.  RP95-12-O00] 

Southern  Natural  Gas  Co.;  Notice  of 
Petition  for  Declaratory  Order 

October  19, 1994. 

Take  notice  that  on  October  13, 1994, 
Southern  Natural  Gas  Company 
(Southern)  filed  in  Docket  No.  RP95- 
12-000  a  Petition  for  Declaratory  Order 
pursuant  to  Rule  207  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Rules  of  Practice  and 
Procedure.  Southern  requests  that  the 
Commission  declare  that  a  certain 
payment  that  Southern  proposes  to 
make  to  purchase  an  annuity  for 
purposes  of  reducing  the  payment 
obligations  arising  imder  a  restructuring 
of  Southern's  gas  pim±ase  contract  with 
Jim  Walter  Resources.  Inc.  (JWR), 
pursuant  to  the  Commission's  Order  No. 
636,  et  al.,  will  qualify  as  a  GSR  cost  as 
that  term  is  defined  in  Section  31.2  of 
the  General  Terms  and  Conditions  of 
Southern's  FERC  Gas  Tariff,  Seventh 
Revised  Vol.  No.  1.  The  petition  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Southern's  GSR  settlement  with  JWR 
provides  that  Southern  will  make 
monthly  payments  of  $675,000  to  JWR 
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tltough  the  year  2001.  In  order  to 
reduce  the  total  amoimt  of  this  GSR 
cost.  Southern  proposes  to  make  a 
li4np-sum  payment  to  a  financial 
'~'5titution  to  purchase  an  annuify  or 
lier  similar  financial  instrument 

luity)  at  a  net  present  discounted 
lue  to  provide  these  monthly 
lents. 

Southern  does  not  seek  as  part  of  this 
D^laratory  Order  any  det^mination  on 
the  prudence  or  eligibility  of  such  one- 
time payment  or  the  prudence  and 
einbihfy  of  the  settlement  payments  to 
JVfe.  Nor  does  Southern  seek  to  revise 
its  Tariff  or  GSR  recovery  mechanisms 
to  illow  for  open-ended  recovery  of 
hebging  costs  or  the  costs  of  other 
financial  instruments.  Southern  seeks  in 
thfa  proceeding  the  Commission's 
de  ermination  regarding  whether  the 
pr  iposed  purchase  of  an  Annuity 
(w  lich  would  eliminate  Southern's 
ne  sd  to  include  in  its  quarterly  GSR 
filing  the  $675,000  monthly  payments  to 
JWR)  would  constitute  an  appropriate 
inj^urred  cost  under  Section  31 .2(a)  of 
Soiithem's  Tariff,  and  thereby  qualify  as 
a  GSR  expense  that  Southern  has 
incurred  for  which  Southern  could  file 
to  recover  in  accordance  with  the  GSR 
re<  overy  mechanisms  provided  for  in 
So  ithem's  Tariff. 

1  Jpon  receipt  of  the  requested 
dei  ;laratory  order  and  completion  of  the 
po  posed  transaction.  Southern  would 
m^e  a  compliance  filing  to  remove  the 
charges  presently  associated  with  the 
monthly  payments  of  $675,000  and 
rei  lace  such  with  the  Annuity  purchase 
am  Dunt  as  recovered  ujider  the  3-year 
pel  iod  provided  for  in  Southern's  Tariff. 

i  ny  person  desiring  to  be  heard  or 
m«  ce  any  protest  with  reference  to  said 
pel  ition  should  file  a  motion  to 
int  jrvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
W^hington,  DC  20426,  in  accordance 
with  the  requirements  of  the 
Co:  mnission's  Rules  of  Practice  and 
?n  cedure  (18  CFR  385.214  or  385.211). 
Al  such  motions  or  protests  should  be 
file  d  on  or  before  November  2, 1994.  All 
prdtests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  must  file  a  motion 
to  Qtervene  in  accordance  with  the 
Co  mnission's  Rules.  Copies  of  this 
fill  ig  are  on  file  with  the  Commission 
an<  are  available  for  pubfic  inspectioiL 
Loi>D.CasheU. 
Secretary. 

IFH  Doc  94-26349  Filed  10-24-94;  8:45  am] 
Biu  NO  cooc  tTir-ai-M 


[Profect  No.  11290-001  Alaska] 

Taiya  Jnlat  Hydro;  Notice  of  Surrender 
of  Preliminary  Pwmit 

October  19, 1994. 

Take  notice  that  Taiya  Inlet  Hydro. 
Permittee  for  the  Taiya  Inlet  Project  No. 
11290,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preUminary  permit  for  Project  No. 
11290  was  issued  November  9. 1992, 
and  would  have  expired  October  31. 
1995.  The  project  would  have  been 
located  in  Tongass  National  Forest,  on 
Dayebas  Creek,  in  Haines  Borough, 
Alaska. 

The  Permittee  filed  the  request  on 
August  29, 1994,  and  the  preliminary 
permit  for  Project  No.  11290  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
appUcations  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  CasheU, 

Secretary. 

IFR  Doc.  94-26348  Filed  10-24-94;  8:45  am) 

BIUMQ  CODE  srir-oi-M 


Office  Of  Hearings  and  Appeals 

Issuance  of  Proposed  Decisions  and 
Orders  for  tfM  Week  of  August  15 
Through  August  19, 1994 

During  the  week  of  August  15  through 
August  19, 1994,  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  applications  for 
exception. 

Under  the  procediu-al  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205.  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  pubUcation  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 


contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
Room  lE-234,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  federal 
holidays. 

Dated:  October  18. 1994. 
George  B.  Breznay, 

Dimctor,  Office  of  Hearings  and  Appeals. 
Capozzi  Bros.  Fuel  Co.  Bridgeport,  CT. 
Lee-0143,  Reporting  Requirements 
Capozzi  Bros.  Fuel  Co.  filcKi  an 
Application  for  Exception  fi^m  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B.  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity,  a  serious  hardship  or  an  unfair 
distribution  of  burdens.  Accurdingly.  on 
August  16, 1994.  the  DOE  issued  a 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied. 

Cooperative  Oil  Company.  Osage,  lA, 
Lee-0132,  Reporting  Requirements 
Cooperative  Oil  Company  filed  an 
Application  for  Exception  from  the 
requirement  that  it  file  Form  EIA-782B. 
the  "Resellers'/  Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  request,  the  DOE  found 
that  the  firm  was  not  experiencing  a 
serious  hardship  or  adversely  affected 
by  the  reporting  requirement  in  a  way 
that  was  significantly  different  from  the 
burden  home  by  similar  reporting  firms. 
Accordingly,  on  August  19, 1994,  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 
Hattenhauer  Dist.  Co.  The  Dalles,  OR. 
Lee-0146.  Reporting  Requirements 
Hattenhauer  Distributing  Company 
filed  an  Application  for  Exception  bom 
the  Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  ElA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleiun  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship. 


Accordingly,  on  August  19. 1994.  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 
Johnson  Oil  Company  Gaston,  IN,  lee- 
0121,  Reporting  Requirements 
Johnson  Oil  Company  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B.  the  "Resellers'/Retailera'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship. 
Accordingly,  on  August  19. 1994  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

IFR  Doc.  94-26364  Filed  10-24-94:  8:45  am] 
BILUNO  CODE  64S0-O1-P 


Notice  of  Issuance  of  Proposed 
Decisions  and  Orders  by  the  Office  of 
Hearings  and  Appeals;  Weeit  of  August 
8  Through  August  12, 1994 

During  the  week  of  August  8  through 
August  12. 1994.  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  tiie  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  ordera  are 
available  in  the  Public  Reference  Room 


of  the  Office  of  Hearings  and  Appeals. 
Room  lE-234,  Forrestal  Building.  1000 
Independence  Avenue.  S.W.. 
Washington.  D.C.  20585.  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  federal 
hoUdays. 

Dated:  October  18. 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Applebee  Oil  &  Propane,  Ovid.  MI, 
LEE-0145  Reporting  Requirements 
Applebee  Oil  &  Propane  filed  an 
Application  for  Exception  fit>m  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  EIA-782B. 
the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
-that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship. 
Accordingly,  on  August  11, 1994.  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 
Pro  Fuels,  hic.  Chadds  Ford.  PA.  LEE- 
0144  Reporting  Requirements 
Pro  Fuels.  Inc.,  filed  an  Application 
for  Exception  from  the  Energy 
Information  Administration  (EIA). 
requirement  that  it  file  Forms  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  and 
EIA-621.  the  "Annual  Fuel  Oil  and 
Kerosene  Sales  Report."  In  considering 
this  request,  the  DOE  found  that  the 
firm  was  not  suffering  gross  inequity  or 
serious  hardship.  Accordingly,  on 
August  11. 1994.  the  DOE  issued  a 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied. 

[FR  Doc.  94-26363  Filed  10-24-94;  B.45  am) 
BILUNO  COOE  MS0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-5093-7] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 
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OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1445.03;  Continuous 
Release  Reporting  Regulation  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980;  was  approved  09/19/94; 
OMB  No.  2050-0086;  expires  09/30/97. 

EPA  ICR  No.  1442.07;  Land  Disposal 
Restrictions  Phase  n,  Universal 
Treatment  Standards  and  Treatment 
Standards  for  Organic  Toxicity 
Characteristic  Wastes  and  Newly  Usted 
Wastes;  was  approved  08/29/94;  OMB 
No.  2050-0085;  expires  11/30/95. 

EPA  ICR  No.  0318.05  hiventory 
(NEEDS  SURVEY)  of  PubUcly-Owned 
Wastewater  Treatment  Works  (POTW'S) 
in  the  United  States;  was  approved  09/ 
27/94;  OMB  No.  2040-0050;  expires  09/ 
30/97. 

EPA  ICR  No.  1706.01;  NSPS  for  Starch 
Production  Plants— Subpart  XXX;  was 
approved  09/28/94;  OMB  No.  2060- 
0310;  expires  09/30/97. 

EPA  ICR  No.  1697.01;  NSPS  for 
Volatile  Organic  Compounds  (VOC) 
Emissions  from  Synthetic  Organic 
Chemical  Manufacturing  Industry 
Wastewater;  was  approved  09/28/94; 
OMB  No.  2060-0311;  expires  09/30/97. 

EPA  ICR  No.  1604.04;  NSPS  for 
Secondary  Brass  and  Bronze  Production 
Plants — Subpart  M;  was  approved  09/ 
28/94;  OMB  No.  2060-0110;  expires  09/ 
30/97. 

EPA  ICR  No.  1135.05;  NSPS  for 
Magnetic  Tape  Coating  Facilities — 
Subpart  SSS;  was  approved  09/28/94; 
OMB  No.  2060-0171;  expires  09/30/97. 

EPA  ICR  No.  1214.03;  PesUcide 
Product  Registration  Maintenance  Fee; 
was  approved  09/29/94;  OMB  No.  2070- 
0100;  expires  09/30/97. 

EPA  ICR  No.  1425.03;  Application  for 
Reimbursement  to  Local  Governments; 
was  approved  09/21/94;  OMB  No.  2050- 
0077;  expires  09/30/97. 

EPA  ICR  No.  0328.04;  Spill 
Prevention.  Control,  and 
Countermeasure  Plans;  was  approved 
09/21/94;  OMB  No.  2050-0021;  expires 
09/30/96. 

EPA  ICR  No.  1630.02;'Implementation 
of  the  Oil  Pollution  Act  Facility 
Response  Plan  Requirements;  was 
approved  07/30/94;  OMB  No.  2050- 
0135;  expires  07/31/97. 

OMB  Disapprovals 

EPA  ICR  No.  0270.32;  Interim 
Enhanced  Surface  Water  Treatment 
Rule;  was  disapproved  09/13/94. 

Extensions  of  Expiration  Dates 

EPA  ICR  No.  0229;  Dischai^ 
Monitoring  Report  (DMR),  and 


A  nendments;  expiration  date  extended 
tc  01/31/95. 

EPA  ICR  No.  1365;  Asbestos- 
C  )ntaining  Materials  in  Schools  Rule, 
R(  svised  Model  Accreditation  Plan, 
A  nendment;  expiration  date  extended 
to  03/31/95. 

lEPA  ICR  No.  1153;  NESHAP  for 
Benzene  Equipment  Leaks  (Subpart  V) 
Iirformation  Requirements;  expiration 
dye  extended  to  03/31/95. 

EPA  ICR  No.  1136;  NSPS  for 
Patroleum  Refinery  Wastewater 
Svstems-Reporting  and  Recordkeeping- 
Siibpart  QQQ;  expiration  date  was 
extended  to  02/28/95. 
pA  ICR  No.  1071;  NSPS  for 
ktionary  Gas  Turbines  (Subpart  GG)- 
formation  Requirements;  expiration 
i^e  was  extended  to  02/28/95. 
EPA  ICR  No.  1304;  Application  for 
Piiauthorization  of  CERCLA  Response 
Ac  tion  and  Claim  for  CERCLA  Response 
A(  tion;  expiration  date  was  extended  to 
03 '31/95. 

I  lated:  October  19, 1994. 
P»  il  Lapsley, 

Dii  ector,  Regulatory  Management  Division. 
(Fl  Doc.  94-26384  Filed  10-24-94;  8:45  ami 
ML  MO  CODC  6660-«»<F 


FE  3ERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFI MA-1033-OR] 

G«  srgia;  Major  Disaster  and  Related 
De  erminations 

AG  !NCV:  Federal  Emergency 
M^agement  Agency  (FEMA). 
ACTION:  Notice. 


StJpMARY:  This  notice  amends  the  notice 
of  f  major  disaster  for  the  State  of 
Georgia  (FEMA-1033-DR),  dated  July  7, 
19^4,  and  related  detCTminations. 
EFf^CnVE  DATE:  October  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Re<  overy  Directorate,  Federal 
Em  Brgency  Management  Agency, 
Wa  shington,  DC  20472,  (202)  646-3606. 
SUiIplementary  INFORMATION:  Notice  is 
heiteby  given  that,  in  a  letter  dated 
October  13, 1994,  the  President 
amended  the  cost-sharing  arrangements 
concerning  the  Federal  funds  provided 
unaer  the  authority  of  the  Robert  T, 
Sta  lord  Disaster  Relief  and  Emergency 
Asi  istance  Act  (42  U.S.C.  5121  et  seq.), 
in )  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Ag(  ncy,  as  follows: 

I  lave  determined  that  the  damage  in 
cerl  lin  areas  of  the  State  of  Georgia,  resulting 
bom  torrential  rain,  high  wind,  tornadoes 


and  flooding  resulting  from  Tropical  Storm ' 
Alberto  on  July  3  through  July  25, 1994,  is 
of  sufBcient  severity  and  magnitude  that 
special  conditions  are  warranted  regarding 
the  cost-sharing  arrangements  concerning 
Federal  funds  provided  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emeigency 
Assistance  Act  ("the  Stafford  Act")  for  the 
Public  Assistance  program. 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs.  This  90  percent  reimbursement 
-  applies  to  all  authorized  Public  Assistance 
costs,  including  debris  removal  to  eliminate 
immediate  threats  to  public  health  and 
safety,  emergency  work  to  save  lives  and 
protect  public  health  and  safety,  and  repair 
or  reconstruction  of  uninsured  public  and 
private  non-profit  facilities. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law.  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  Governor  of  the  State  of 
Georgia  and  the  Federal  Coordinating  Officer 
of  this  amendment  to  my  major  disaster 
declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

James  L.  Witt, 

Director. 

(FR  Doc.  94-26395  Filed  10-24-94;  8:45  am) 

BIUMG  CODE  «71S-02-M 


FEMA-1041-OR] 

Texas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  NoUce. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Texas  (FEMA- 
1041-DR).  dated  October  18, 1994,  and 
related  determinations. 
EFFECTIVE  DATE:  October  18, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  18, 1994,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas,  resultuig 
from  severe  thunderstorms  and  flooding  on 
October  14. 1994,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 


a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Texas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exf>enses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date,  if 
requested  and  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  he  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  R.  Dell  Greer  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Angelina,  Austin,  Bastrop, 
Brazos,  Burleson,  Chambers,  FayeUe, 
Galveston,  Grimes,  Hardin,  Harris,  Houston, 
Jasper,  Jefferson,  Lee,  Liberty,  Madison. 
Montgomery,  Nacogdoches.  Polk,  San 
Jacinto,  Trinity,  Tyler,  Washington,  Waller, 
and  Walker  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Janes  L  Witt, 

Director. 

IFR  Doc.  94-26396  Filed  10-24-94;  8:45  am) 

BILUNO  CODE  e718-02-M 


FEDERAL  RESERVE  SYSTEM 

Jean  A.  Bein,  et  at.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  15, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Jean  A.  Bein,  Arvada,  Colorado;  to 
acquire  an  additional  60.01  percent,  for 
a  total  of  66.30  percent,  of  the  voting 
shares  of  Berthoud  Bancorp,  Inc., 
Berthoud,  Colorado,  and  thereby 
indirectly  acquire  The  Berthoud 
National  Bank,  Berthoud,  Colorado. 

2.  Frederick  L  Bein,  Fischers,  Indiana: 
to  acquire  an  additional  25.99  percent, 
for  a  total  of  32.67  percent,  of  the  voting 
shares  of  Berthoud  Bancorp,  Inc., 
Berthoud,  Colorado,  and  thereby 
indirectly  acquire  The  Berthoud 
National  Bank,  Berthoud,  Colorado. 

3.  Stewart  Whitham,  as  trustee, 
Garden  City,  Kansas,  to  acquire  an 
additional  64.49  percent  (for  a  total 
68.14  percent),  John  Poos,  as  trustee. 
Garden  City,  Kansas,  to  acquire  an 
additional  64.49  percent  (for  a  total  of 
82.73  percent),  and  Jennifer  jensik,  as 
trustee,  Nixa,  Missouri,  to  acquire  an 
additional  45.66  percent  (for  a  total  of 
49.31  percent)  of  the  voting  shares  of 
Western  Bancorp,  Inc.,  Garden  City. 
Kansas,  and  thereby  indirectly  acquire 
Western  State  Bank.  Garden  City, 
Kansas. 

Board  of  Governors  of  the  Federal  Reser\e 
System.  October  19. 1994. 
lennifier  J.  Jolmson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  94-26380  Filed  10-24-94:  8:45  am] 

BILUNG  CODE  KIO-OI-F 


Compass  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  l)ecome  a  l>ank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  tixe  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  l>e  available  for 
insjjection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  conunent  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  bearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  19. 1994, 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Compass  Bancshares,  Inc., 
Birmingham,  Alabama;  Compass  Bank 
of  Texas,  Inc.,  and  Compass 
Bancorporation  of  Texas,  Inc., 
Wilmington,  Delaware;  to  acquire  100 
percent  of  the  voting  shares  of 
Southwest  Bankers,  Inc.,  San  Antonio. 
Texas,  and  Bank  Asset  Management 
Corporation,  Wilmington,  Delaware,  and 
thereby  indirectly  acquire  The  Bank  of 
San  Antonio,  San  Antonio,  Texas. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Royal  Bancshares,  Inc.,  Elroy. 
Wisconsin;  to  merge  with  Iowa  Grant 
Bankshares,  Inc.,  Cobb,  Wisconsin,  and 
thereby  indirectly  acquire  Cobb  State 
Bank.  Cobb.  Wisconsin. 

2.  San  Jose  Banco,  Inc.,  Fremont. 
Indiana;  to  acquire  80  percent  of  the 
voting  shares  of  First  National  Bank  of 
Fremont,  Fremont,  Indiana. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Minnesota  Valley  Bancshares,  Inc., 
Minnetonka,  Minnesota;  to  merge  with 
Minnwest,  Inc.,  Minnetonka,  Minnesota, 
and  thereby  indirectly  acquire 
Minnwest  Bank  Dawson,  Dawson. 
Minnesota;  Minnwest  Bank  Luveme. 
Luveme,  Minnesota;  Minnwest  Bank 
Montevideo,  Montevideo,  Minnesota: 
and  Minnwest  Bank  Ortonville, 
Ortonville,  Minnesota. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Community  Bankshares.  Inc.. 
Denver,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Plains 
State  Financial  Corporation. 


53650 
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Walsenburg,  Colorado,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Walsenbuig,  Walsenburg.  Colorado. 

Board  of  Govpmors  of  thn  Federal  Reserve 
System.  October  19. 1994. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  94-26379  Filed  10-24-94;  8:45  amj 

8M.LMQ  CODE  e210-«1-F 


Firstar  Corporation,  et  al.;  Formations 
of;  Acquisitions  by;  and  IMergers  of 
Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspectionat  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  heu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  14, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
Oames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Firstar  Corporation,  Milwaukee, 
Wisconsin,  and  Firstar  Corporation  of 
Iowa,  Des  Moines.  Iowa;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Federal  Savings  Bank  of  Moline.  FSB, 
Des  Moines,  Iowa,  which  is  in  the 
process  of  converting  to  a  national  bank. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  HCB  Bancorp,  Palmyra,  Indiana;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 


shi  res  of  Harrison  County  Bank. 
Pa  myra,  Indiana. 

: .  LCS  Bancorp,  Inc.,  Litchfield, 
Illi  lois;  to  become  a  bank  holding 
roi  ipany  by  acquiring  100  percent  of 
the  voting  shares  of  Litchfield 
Co)  amunity  Savings,  S.B.,  Litchfield^ 
lUi  tois. 

(  .  Federal  Reserve  Bank  of 
Mi  ineapoiis  (James  M.  Lyon,  Vice 
Pre  sident)  250  Marquette  Avenue, 
Mil  ineapoiis.  Minnesota  55480: 

1  Button  Bancorporation,  Inc., 
Dufton,  Montana;  to  become  a  bank  ~ 
holding  company  by  acquiring  at  least 
lOd  percent  of  the  voting  shares  of 
Dul  ton  State  Bank,  Dutton.  Montana. 

E .  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94^5: 

l\  Westamerica  Bancorporation,  San 
Raf|el,  California;  to  merge  writh  PV 
Financial,  Modesto,  Cahfomia,  and 
theieby  indirectly  acquire  Pacific  Valley 
National  Bank,  Modesto,  California. 

Boaid  of  Governors  of  the  Federal  Reserve 

SysEm,  October  19, 1994. 

Jenoifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  boc  94-26381  Filed  10-24-94;  8:45  am) 

BILUflG  CODE  aZIO-OI-F 

FEpERAL  nUDE  COMMISSION 

Redort  of  the  Tar,  Nicotine,  and  Cartoon 
Moi  oxide  Content  of  933  Varieties  of 
Doiiiestic  Cigarettes 

action:  Notice. 


SUM  KIARY:  The  Federal  Trade 
Con  imission  pubUshes  the  Report  of  the 
Tar,  Nicotine,  and  Carbon  Monoxide 
Con  tent  of  933  Varieties  of  Domestic 
Cig{  rettes. 

DAT  ;S:  October  25, 1994. 
ADD  BESSES:  Copies  of  the  full  report  are 
avalable  firom  the  FTC's  Public 
Reference  Branch,  Room  130,  6th  St. 
andlPennsylvania  Ave.,  NW.. 
Wa^ington,  DC  20580.  (202)  326-3222. 
FOR  FURTHER  INFORMATION  CONTACT: 
PhiBip  S.  Priesman  Attorney.  Federal 
Tra(  e  Commission,  Bureau  of  Consumer 
Pro!  jction,  6th  St.  and  Pennsylvania 
Ave  .  NW..  Washington,  DC  20580. 
Tel(  phone  (202)  326-2484. 
SUPfLEMENTARY  INFORMATION:  These  are 
the  I  nost  recent  test  results  of  the  tar. 
nice  tine,  and  carbon  monoxide  levels  of 
the  moke  of  domestic  cigarettes 


reported  by  the  FTC.  The  Tobacco 
ln.stitute  Testing  Laboratory  (TITL).  a 
private  laboratory  operated  by  the 
cigarette  industry,  conducted  the  tar, 
nicotine,  and  carbon  monoxide  testing 
for  the  widely-available  domestic 
cigarette  varieties.  This  testing  was 
conducted  under  the  review  of  a 
representative  of  the  FTC  through 
periodic  unannoimced  inspections. 
TITL  provided  the  results  to  the 
respective  cigarette  companies.  The 
companies  provided  the  data  generated 
by  II'IL  regarding  their  own  brands  to 
the  FTC  in  response  to  compulsory 
process  issued  by  the  Conmiission. 
Qgarette  smoke  from  generic  (no  brand- 
name),  private  label,  and  not-widely- 
available  cigarettes  was  not  tested  by 
TTTL.  but  was  tested  by  the  cigarette 
companies  and  provided  imder 
compulsory  process  to  the  FTC.  The 
methodology,  processes  and  procedures 
that  the  companies  and  TITL  employed 
are  the  same  as  those  the  Commission 
has  followed  in  the  past. 

By  direction  of  the  Gkimmission. 
Donald  S.  Oark, 
Secretary. 

[FR  Doc.  94-26328  Filed  10-24-94;  8:45  am) 
MLUNO  CODE  6750-01-M 


Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  D  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
on  acquisitions  to  give  the  Federal 
Trade  Commission  and  the  Assistant 
Attorney  General  advance  notice  and  to 
wait  designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  EMvision  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Teri»/hnation,  Between:  09/19/94  and  09/30/94 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entty 


Memorial  Health  System,  Abraham  Ljfxx>ln  Healthcare  System.  Irw.,  Abraham  Lincoln  Memorial  Hospital 

Tidewater  Inc..  George  P.  Mitchell,  Brazos  Gas  Compressing  Company 

Insitirform  Technologies  Inc.,  James  D.  Monaghan,  Geico  Services  Inc  „ „. 

CMS  Energy  Corporation.  Walter  lntematior)al.  Inc.,  Walter  International.  Inc  .._ 

Principal  Mutual  Life  Insurance  Company.  OGNA  Corporation,  CIGNA  Healthcare  ol  Kansas/Missouri,  Inc 

The  SGK  Equity  Fund.  LP..  RonaW  M.  Sinwn.  c/o  RSI  Home  Products.  Inc.  RSI  Home  Products,  Inc 

CIGNA  Corporation,  Principal  Mutual  Life  Insurance  Company,  Princpal  Health  Care  of  Ohio,  Irx 

DOVatron  International  Incorporated,  George  Schreyer,  MuWIayer  Technology.  Inc „ 

DOVatron  International  Inconxxated.  Marina  Schreyer,  Multilayer  Technology.  Inc 

Westem  Wireless  Corporation,  Sterling  CeNular  Holdings  Limited  Partnership.  Kansas  4  CeiluUv  Limited  F>art- 


nership 


Kellwood  Company.  Robert  Adter.  Haknode  Apparel.  \nc 

Ari^nsas  Best  Corporation.  Merle  Chambers,  Clipper  Exxpress  Co  

Acme-Cleveland  Corporation,  TxPORT.  Inc.,  TxPORT,  Inc  „ „ 

Meredith  Corporation.  Cook  Inlet  Region.  Inc..  Cook  Inlet  Television  Partners.  LP..  Cook  Iniet .._ 

Meredith  Corporation.  WCC  Associates.  Cook  Inlet  Television  Partners.  LP.  and  Cook  Inlet 

Acklands  Limited,  a  Canadian  company.  WSR  Corporation,  Rose  Auto  Sales-Fkxida,  Inc 

J.R.  SimpkM  Company,  Rotiert  L  Ellis,  Mid-America  Potato  Company  . 

Natural  Gas  Clearinghouse,  Union  Pacifk:  Corporation,  Union  Pacific  Resources  Conipany 

General  Etedrtc  Company.  GTE  Corporatwn,  GTE  Spacenet  Corporation  

MEDIQ  Inoorporatad.  James  R.  Leininger.  M.D.,  KCI  Therapeutic  Services.  Inc  

Harvest  States  Cooperatives.  SOF  Partners.  LP.,  Saffola  Quality  Foods,  Inc _ _ _ 

Hamischfeger  Industries,  Inc.,  Joy  Technotogies.  Inc.,  Joy  Technotogies.  Inc „..- 

First  Data  Corporation,  Envoy  Corporation.  Envoy  Corporatk)n „ _ 

Sienrjens  Aktiengeseflschaft.  Pyramid  Technoktgy  Corporation,  Pyramid  Technology  Corporatkm 

Citizens  Ulities  Company.  Foothills  Cablevision.  Ltd..  Foothills  Cablevision.  Lid 

Century  Comnwrifcations  Corp..  Foothills  Cableviskjn,  Ltd..  Foothills  Cableviswn.  Ltd  

CargiN.  Irworporated,  IHinois  Cereal  Mills,  Inc.  ESOP,  Illinois  Cereal  Mills.  Inc „... 

Praxair,  Inc..  Gas  Tech.  Incorporated.  Gas  Tech.  Incorporated  ._ „ : 

Citizens  Utilities  Company.  American  Cable  TV  Investors  4,  Ltd.,  American  Cable  TV  Investors  4,  Ltd 

Century  Communicalions  Corp.,  American  Cable  TV  Investors  4,  American  Cable  TV  Investors  4 

Mr.  Russell  Berrie.  OddzOn  Products,  Inc.,  OddzOn  Products.  Inc  .._ 

Mr.  Davkj  EKas,  Norwest  Corporalkxi.  Gelco  Payment  Systems.  Inc 

Kelso  Investment  Associates  V.  LP..  Joseph  A.  Murphy.  Hosiery  Corporation  of  Amerfca.  Inc 

Sinclair  Broadcasting  Group.  Inc..  Sunmer  M.  Redstone,  Paramount  Stations  Group  of  Raleigh  Durham  Inc 

Paclfe  Mutual  Lite  Insurance  Company.  Thomson  Advisory  Group  Inc.  Thomson  Advisory  Grotp  Inc 

The  Ubettf  Corporatkxi.  Integon  Life  Partners  LP.,  Integon  Life  Corporation  . 

Coastal  Healthcare  Group.  Inc.  Health  Enterprises.  Inc..  Health  Enterprises.  Inc 

Mr.  DavU  Eias.  H-G  HokSngs.  Inc..  H-G  Holdings.  Inc 

Jupiter  Partners  LP..  H-G  HoWings,  Inc.,  H-G  Holdings.  Inc  : 

Integrated  Health  Service,  Inc.,  Wart>urg,  Pinais  Investors,  LP.,  Amcare.  Inc „„. 

Charies  Schusterman.  Samson  Energy  Company  Limited  Partnership,  Samson  Energy  Conipany  Limited  Part- 


nership 


Pacifk:  Gas  and  Electric  Company.  Dow  Chemk^al  Company  (The).  Destec  Properties  Limited  Partnership 

Computer  Associates  Interrutional.  Inc,  Newtrerxl  Group  LP.  (The).  Newtrend  LP  _„ 

OneComm  Coiporatton.  Spectrum  Resources  of  the  MMwest.  Inc.  Spectoun  Resources  of  the  Mklwest.  Inc  -. 

Whitehall  Street  Real  Estate  Limited  Partiiership  V,  Henry  L.  Hlllman.  Henry  L  HHIman  _ 

Inter-Regfonal  Financial  Group.  Inc..  Clayton  Brown  HokSng  Company.  Clayton  Brown  Hokfing  Company  

Intuit  Inc.  RotMrt  R.  and  Martha  L  Parsons.  Pwsons  Tectmotogy.  Inc 

Robert  R.  and  Martha  L  Parsons.  Intuit,  Inc.  Inturt.  Inc  „ 

Bona  Shiphokfng  Ltd.,  Amoco  Corporatton,  Amoco  Trar«port  Company 

Browning-Ferris  Induslries.  Inc,  STS  HokSngs,  Inc..  GaHattn  Natkxnl  Company 

LDDS  Communtealions,  Inc..  The  Williams  Companies.  Inc.  Wiliams  Telecomnwnk:ation$  Group.  Inc 

DonaU  M.  Koa  and  Domlhy  Brittingham  Kot.  KMS  Holding  Corporatkxi.  a  joint  venture.  KMS  HoUing  Corpora- 
lion,  a  jdnt  venture „ _ .^ .._ . ___„ 

Spartech  Corporatton,  Pawnee  Industries.  Inc..  Pawnee  Industries.  Inc 

Sdtex  Corporation.  Carlton  Communeations  PLC.  ImMIX,  a  dhnsion  of  Cadton  Intematranal  Corporation  

Torchmaifc  Corporatkm.  American  Income  Hokfing,  Inc.,  American  Income  HokJing,  Inc  

Electi-o  Rent  Corporatton,  Qenstar  Rental  Etodroncs,  Inc.,  Genstar  Rental  Electrontes,  Inc  ^ 

Bindtey  Westem  Industries,  Inc,  Kendall  Dnjg  Company.  KendaM  Dnjg  Company  

Wickes  Lumber  Company.  J.  Frank  Genfty.  II.  Gerrity  Company  Incorporated „. 

Matsushita  Electric  Industrial  Co..  Ltd..  Matsushita  Electric  Industrial  Co.,  Ltd.,  Matsushita  Floor  Care  Com- 
pany  - .-., — _ „_ 

VEBA  AG,  Irkium,  Inc,  Irkium,  Irw 

Anheuser-Busch  Companies,  Inc,  Redhook  Ale  Brewery,  Incorporated.  Redhook  Ale  Brewery.  Incorporated  .-. 
General  Motors  Corporatton.  Computer  Associates  Internationa.  Inc.,  Computer  Associates  Interrtational.  Inc  .. 

Wassersteln  PereNa  Group.  Inc..  Maybefline.  Inc..  MaybeUine,  Inc  ._ _ „ 

Applebee's  Intomaltonal,  Inc.  Burton  M.  Sack.  Pub  Ventures  of  New  England.  Inc 

Burton  M.  Sack,  Applebee's  International.  Inc.  Applet)ee's  Intemaltonal.  Inc _ 

Hellman  &  Friedman  Capital  Partners  II.  LP.,  Hoyts  Corporatton  HoWings  Pty  Ltd.,  HUSH  Hokfng  U.S.  Inc 


PMNNo. 


94-2096 
94-2099 
94-2104 
94-2105 
94-2118 
94-2119 
94-2156 
94-2168 
94-2176 

94-1996 
94-2103 
94-2131 
94-2142 
94-2147 
94-2148 
94-2167 
94-2061 
94-2144 
94-1682 
94-2046 
94-2079 
94-2085 
94-2138 
94-2048 
94-2081 
94-2082 
94-2095 
94-2116 
94-2124 
94-2125 
94-2141 
94-2151 
94-2055 
94-2126 
94-2130 
94-2132 
94-2152 
94-2153 
94-2154 
94-2172 

94^181 
94-2163 
94-2187 
94-2191 
94-2192 
94-2197 
94-1970 
94-1980 
94-2145 
94-2073 
94-2137 

94-2146 
94-2158 
94-2186 
94-2218 
94-2078 
94-2134 
94-2179 

94-2190 
94-2202 
94-2203 
94-2222 
94-2230 
94-2233 
94-2234 
94-2252 


Date  termi- 
nated 


09/19/94 
09/19/94 
09/19/94 
09/19/94 
09/19/94 
09/19/94 
09/19/94 
09/19/94 
09/19«4 

09/20/94 
09/20/94 
09/20/94 
09/20/94 
09/20/94 
09/'20'94 
09/20/94 
09/21/94 
09-21/94 
09,'22/94 
09/22/94 
09/22/94 
09/22/94 
0Q/22J94 
09/23/94 
09/23/94 
09/23/94 
09.'23/94 
09/23/94 
09/23/94 
09/23/94 
09/23/94 
09/23/94 
09/26/94 
09/26/94 
09/26/94 
09/26/94 
09/26/94 
09/26/94 
09/26/94 
09/26*94 

09/26/94 
09/26^94 
09/26/94 
09/'26/94 
09/26/94 
09/26/94 
09/27/94 
09/27/94 
09/27/94 
09/28/94 
09/28/94 

09/28/94 
09/28/94 
09/28/94 
09/28/94 
09/29/94 
09/29/94 
09/29/94 

09/29/94 
09/29/94 
09/29/94 
09/30/94 
09/30/94 
09/30/94 
09*^0/94 
09/30/94 
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For  further  information  contact: 
Sandra  M.  Peay  or  Renee  A,  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington.  D.C.  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 

|FR  Doc.  94-26329  Filed  10-24-94;  8:45  am| 
MLUNOCOOC  CTSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Child  Abuse  and  Neglect  Prevention 
and  Traatment;  Proposed  Research 
and  Demonstration  Priorities  for  Fiscal 
Years  1995  and  1996 

AGENCY:  National  Center  on  Child 
Abuse  and  Neglect  (NCCAN), 
Administration  on  Children,  Youth  and 
Families  (ACYF),  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  Proposed  Fiscal  Years 
1995  and  1996  Child  Abuse  and  Neglect 
Research  and  Demonstration  Priorities 
for  the  Administration  for  Children  and 
Families. 

SUMMARY:  The  National  Center  on  Child 
Abuse  and  Neglect  (NCCAN)  within  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  announces  the 
proposed  priorities  for  research  on  the 
causes,  prevention,  identification,  and 
treatment  of  child  abuse  and  neglect;  on 
appropriate  and  effective  judicial 
procedures;  and  for  demonstration  or 
service  programs  and  projects  designed 
to  prevent,  identify,  and  treat  child 
abuse  and  neglect. 

Comments  on  the  proposed  priorities 
and  suggestions  for  other  topics  are 
invited  at  this  time.  The  actual 
solicitation  of  grant  applications  will  be 
published  separately  in  the  Federal 
Register,  at  a  later  date,  for  each  fiscal 
year,  respectively.  Solicitations  for 
contracts  will  be  announced,  at  a  later 
date,  in  the  Commerce.Business  Daily. 
Though  these  priority  areas  are 
proposed  for  Fiscal  Years  1995  and 
1996,  NCCAN  recognizes  that,  pending 
the  reauthorization  of  the  Child  Abuse 
Prevention  and  Treatment  Act  (CAPTA), 
these  priorities  may  be  supplemented 
and  amended  accordingly.  Comments 
and  recommendations  about  the 
reauthorization,  though  welcome,  are 
not  the  focus  of  this  announcement.  In 
addition,  no  proposals,  concept  papers, 


or  other  forms  of  applications  for 
funding  should  be  submitted  at  this 
timo, 

S^:tion  105(a)(2)(B)  of  the  Child 
Abuse  Prevention  and  Treatment  Act  of 
198d  (CAPTA),  as  amended,  requires  the 
Department  to  publish  proposed 
priorities  for  research  and 
demonstration  activities  for  the  purpose 
of  s(  liciting  comments  from  the  public, 
incl  iding  individuals  knowledgeable  in 
the  ield  of  child  abuse  and  neglect 
prevention  and  treatment.  No 
acknowledgment  will  be  made  of  the 
com  Tients  submitted  in  response  to  this 
noti  :e,  but  all  comments  received  by  the 
dea(  line  will  be  reviewed  and  given 
thoi  ghtful  consideration  in  the 
prej  aration  of  the  final  funding 
prio  -ities  over  the  next  two  years. 
Cop  es  of  the  final  program 
anni  luncement  will  be  sent  to  all 
pers  ans  who  comment  on  these 
pro{  osed  priorities. 

DATI  S:  In  order  to  be  considered, 
com  ments  must  be  received  no  later 
thar  December  27, 1994. 

ADD  lESSES:  Comments  should  be 
mai  ed  to:  David  W.  Lloyd,  Director, 
Nati  anal  Center  on  Child  Abuse  and 
Neg  ect,  Attention:  Comments/Proposed 
Prio  rities — Research  and  Demonstration, 
P.O,  Box  1182,  Washington,  D.C  20013. 
Con  ments  may  also  be  submitted  via 
Inte  net: 

<coinments%acyf.nccan%acf.wdc@ban- 
gate  acf.dhhs.gov> 

SUPI  >LEMENTARY  INFORMATION: 

I.  Bj  ickground 

T  le  prgposed  new  research  and 
den  onstration  priority  areas  have  been 
devi  iloped  from  recommendations  from 
sev<  ral  sources. 

•  The  National  Research  Council 
(NR  D],  Commission  on  Behavioral  and 
Soc  al  Sciences  and  Education 

(CB,  ^SSE),  Panel  on  Research  on  Child 
Abu  se  and  Neglect  report, 
Unc  erstanding  Child  Abuse  and  Neglect 
(bet  rafter  referenced  as  the  NRC  report) 
was  produced  by  CBASSE  in  response 
to  a  request  from  the  Administration  on 
Chi  dren.  Youth  and  Families  (ACYF)  in 
the  \dministration  for  Children  and 
Fan  ilies  (ACF)  to  undertake  a 
con:  prehensive  review  and  synthesis  of 
rese  irch  on  child  abuse  and  neglect  and 
to  n  commend  research  needs  and 
pric  rities  for  the  remainder  of  the 
decj  ide; 

•  The  American  Psychological 
Soc  ety  (APS)  report  on  the  field  in 
Hui  lan  Capital  Initiative:  Report  of  the 
Nat  onal  Behavioral  Science  Research 
Agenda  Committee  (APS  Observer, 
February  1992); 


•  The  Child  Welfare  League  of 
America  (CWLA)  report  on  the  field,  A 
Besearch  Agenda  for  Child  Welfare:  A 
Special  Issue  of  Child  Welfare,  LXXin, 
No.  5  (September-October,  1994); 

•  Reviews  of  current  literature  on 
child  abuse  and  neglect; 

•  Findings  from  recently  completed 
studies; 

•  Suggestions  received  from  the  field; 
'  •  Hearings  and  reports  of  the 
Advisory  Board  on  Child  Abuse  and 
Neglect; 

•  Meetings  held  by  the  Inter-Agency 
Task  Force  on  Child  Abuse  and  Neglect 
and  its  Research  Committee;  and 

•  Other  Departmental  organizations 
and  professional  associations. 

These  recommendations  have  been 
considered  in  light  of  the  vision  and 
values  of  the  Administration  for 
Children  and  Families.  The  priorities 
described  below  especially  embody  the 
vision  of  building  partnerships  between 
the  Federal  government  and 
individuals,  families,  front-line  service 
providers,  communities,  American 
Indian  tribes  and  Native  communities, 
States  and  Congress  to  seek  solutions 
that  transcend  traditional  agency 
boundaries.  More  responsive  services 
can  be  designed  when  gaps  across 
services  are  bridged:  when  practitioners 
and  researchers  work  together  to  ask 
and  answer  questions  that  will  empower 
individuals  to  achieve  active,  healthy, 
productive  lives  in  strong,  supportive 
communities.  Prevention  efforts, 
especially,  will  have  a  positive  impact 
on  the  quality  of  life  and  the 
development  of  children. 

Since  1975,  NCCAN  has  funded 
hundreds  of  research  and  demonstration 
projects  addressing  prevention, 
intervention,  and  treatment  issues  in 
child  abuse  and  neglect.  The  topics  over 
these  19  years  have  spanned  the  many 
and  diverse  interests  of  the  field,  the 
needs  of  public  social  service  agencies, 
and  the  private  sector,  providing  seed 
money  for  some  en'orts  and  platforms 
for  others.  Descriptions  of  these 
discretionary  activities  are  available 
bom  The  Clearinghouse  on  Child  Abuse 
and  Neglect  Information,  P.O.  Box  1182, 
Washington,  D.C.  20013  (1-800-394- 
3366),  hereafter  referred  to  as  the 
NCCAN  Clearinghouse,  in  the  following 
volumes:  Compendium  of  Discretionary 
Grants:  Fiscal  Years  1975-1991*(April 
1992);  NCCAN  Discretionary  Grants: 
Profiles  for  Fiscal  Year  1992  (June 
1993);  Profiles  of  Research  and 
Demonstration  Grants  Addressing  Issues 
of  Child  Neglect  (June  1993);  Profiles  of 
Research  Grants  Funded  by  NCCAN: 
Fiscal  Years  1988-1992  (March  1993); 
and  Emergency  Child  Abuse  and 


Neglect  Prevention  Services  Program 
(Fiscal  Year  1991)  (Revised  April  1993). 

In  addition  to  projects  funded  imder 
priority  areas  selected  as  a  result  of  this 
annoimcement,  NCCAN  intends  to 
continue  funding  for: 

•  The  Clearinghouse'on  Child  Abuse 
and  Neglect  Information; 

•  The  National  Information 
Clearinghouse  for  Infants  With 
Disabilities  and  Life-Threatening 
Conditions; 

•  The  National  Child  Abuse  and 
Neglect  Data  System  (NCANDS); 

•  The  Consortliun  for  Longitudinal 
Studies  of  Child  Maltreatment; 

•  The  National  Data  Archive  on  Child 
Abuse  and  Neglect;  and 

•  The  project  "Measurement  in  Child 
Abuse  and  Neglect  Research:  An  Update 
and  Critical  Review." 

NCCAN  is  also  actively  pursuing 
Interagency  Agreements  to  develop 
collaborative  research  and 
demonstration  activities  with  members 
of  the  Inter-Agency  Task  Force  on  Child 
Abuse  and  Neglect. 

More  detailed  information  on  these 
coatinuii^  projects  supported  by 
NCCAN  as  well  as  on  other  studies  of 
child  maltreatment  are  available 
through  the  NCCAN  Clearinghouse. 

Since  the  amount  of  Federal  funds 
available  for  new  grants  in  FY  1995  and 
1996  is  limited,  respondents  are 
encouraged  to  recommend  how 
proposed  issues  should  be  prioritized. 

The  remainder  of  tliis  document 
presents  the  proposed  research  and 
demonstration  priorities;  it  is  orgaiuzed 
according  to  the  following  headings: 

A.  Proposed  Research  Priorities 

1.  Family  Preservation  and  Family 
Support  for  Targeted  CAN 
Populations 

2.  Model  Development  for  Centers  of 
Excellence  in  Research 

B.  Proposed  Demonstration  and  Service 

Priorities 

1.  Demonstration  Models  on  Neglect 

2.  Guardian  ad  Litem  Model 
Demonstration 

C.  Working  Groups 

1.  Research  Definitions 

2.  Ethics,  Confidentiality,  Informed 
Consent,  and  Reporting 

D.  Symposia 

1.  Domestic  Violence  and  Child 
Abuse  and  Neglect 

2.  Prevention 


n.  Proposed  Child  Abuse  and  Neglect 
Research  and  Demonstration  Priorities 
for  FY  1995  and  1996 

A.  Proposed  Researth  Priorities 

1.  Research  on  Child  Abuse  and  Neglect 
With  a  Focus  on  the  Impact  of 
Commimity-Based  Family  Support  and 
Family  Preservation  Pro^'ams  on  Child 
Abuse  and  Neglect. 

The  research  areas  to  be  addressed  in 
this  priority  are  those  that  will  expand 
the  current  knowledge  base,  build  on 
prior  research,  contribute  to  practice, 
and  provide  insights  into  new 
approaches  to  the  prevention  of  child 
maltreatment  and  preservation  of 
families  (i.e.,  physical  abuse,  sexual 
abuse,  emotional  maltreatment,  or 
neglect)  by  family  support  and  family 
preservation  services  as  defined  by  the 
newly  enacted  Family  Preservation  and 
Family  Support  Services  Program 
(Omnibus  Budget  Reconciliation  Act  of 
1993.  Subpart  2  of  Title  IV-B,  the  Child 
and  Family  Services  Program  of  the 
Social  Security  Act).  Congress  has  noted 
its  interest  in  the  outcomes  and 
effectiveness  of  this  legislation.  For 
definitions  of  these  services,  see  the 
legislation  and  Program  Instructions. 
The  Congressional  intent  of  the 
legislative  definition  was  further 
clarified  in  the  Conference  Committee 
Report. 

Copies  of  the  Family  Preservation  and 
Family  Support  legislation.  Program 
Instruction,  and  additional  information 
about  family  support  and  family  - 
preservation  programs  are  available 
from  the  NCCAN  Clearinghouse— Child 
Welfare  Desk  (1-800-394-3366).  Copies 
are  also  available  on  the  ACF  electronic 
bulletin  board  system  (1-800-627- 
8886). 

States  have  reported  to  the  National 
Child  Abuse  and  Neglect  Data  System 
(NCANDS)  that  in  1992  their  child 
protective  service  (CPS)  agencies 
received  and  referred  for  investigation 
approximately  1.9  million  reports 
involving  approximately  2.9  million 
children  who  were  the  alleged  victims 
of  child  abuse  and  neglect. 

Over  half  of  the  reports  were  received 
from  professionals  in  the  conmiunity. 
including  educators,  social  service 
professionals,  health  professionals,  and 
representatives  of  law  enforcement  and 
justice  agencies.  Following 
investigations  conducted  by  CPS 
agencies,  nearly  1  milUon  children, 
approximately  39  percent  of  those 
reported,  were  found  to  be  substantiated 
or  indicated  victims  of  child 
maltreatment.  Based  on  data  from  37 
States,  it  is  estimated  that 
approximately  18  percent  of  children 


who  were  the  substantiated  victims  of 
maltreatment  were  removed  from  the 
home.  Extrapolating  this  ratio  to  all 
States,  it  suggests  that  in  1992  an 
estimated  82  percent  (800.000) 
substantiated  victims  of  child 
maltreatment  remained  at  home,  where 
they  may  have  received  further  services. 
These  findings  also  suggest  that,  in 
1992,  61  percent  of  those  cases  reported 
for  child  abuse  and  neglect  are 
unsubstantiated  and  those  children  also 
remain  in  their  homes.  At  this  time,  it 
is  not  known  whether  any  follow-up, 
family  preservation,  or  family  support 
services  are  available  for 
unsubstantiated  cases  to  prevent  the 
potential  for  future  abuse  and  reporting. 

Given  this  lack  of  knowledge  about 
these  frunilies,  NCCAN  is  particularly 
interested  in  four  populations  and  four 
outcomes.  The  proposed  research 
studies  should  examine  one  or  more  of 
the  populations  to  examine  service 
outcomes  of  family  support  and  family 
preservation  services.  TTie  first  group 
consists  of  families  who  receive  family 
support  services,  but  have  had  no 
previous  contact  with  child  protective 
services,  otherwise  known  as  families 
who  are  not  "in  the  system."  The 
second  group  consists  of  families  who 
have  been  referred  to  child  protective 
services,  whose  cases  were 
unsubstantiated  or  imfounded.  but  were 
found  to  need  services,  and  were 
referred  to  family  support  programs. 
The  third  group  consists  of  families  who 
have  been  "in  the  system."  whose  child 
abuse  or  neglect  cases  were 
substantiated,  who  received  family 
preservation  or  family  support  services, 
and  whose  cases  are  now  closed.  The 
fourth,  and  final,  population  would  be 
those  families  whose  child  abuse  or 
neglect  cases  have  been  substantiated, 
whose  cases  are  "o{>en."  whose  children 
have  not  been  removed,  and  who  are 
receiving  family  preservation  services. 
Outcomes  of  interest  to  NCCAN  are: 
"case-finding"  (families  who  have  not 
been  previously  referred  to  CPS  but. 
through  participation  in  family  support 
services,  are  discovered  to  be 
appropriate  for  reporting);  the  impact  of 
family  support  and/or  family 
preservation  services  on  prevention;  on 
recidivism;  and  on  removal  or  non- 
removal  of  children.  These  four 
outcomes  suggest  a  variety  of  research 
questions,  as  well  as  descriptive  and/ or 
experimental  designs. 

Applicants  should  plan  and  design 
the  proposed  studies  in  collaboration 
with  State  and/or  local  CPS/TV-B 
agencies  as  well  as  community-based 
organizations  (CBO)  providing  family 
support  services  for  a  CPS/IV-B  agency 
(e.g.,  Family  Resource  Center.  Head 
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Start  Center,  non-custodial  father 
prograin).  Comments  are  also  solicited 
regarding  the  suitability  of  denying 
consideration  to  applications  that  do  not 
achieve  and  dociunent  this 
collaboration. 

2.  Model  Development  for  Centers  for 
Excellence  in  Research 

NCCAN  is  interested  in  funding  one 
or  more  multi-disciplinary  Centers  for 
Excellence  in  Child  Abuse  and  Neglect 
Research.  These  Centers  would  be 
partnerships  among  university  and  State 
or  community-based  agencies  that 
provide  child  welfare  services, 
including  mental  health  services. 
Special  consideration  will  be  given  to 
locating  at  least  one  such  Center  at  a 
historically  black  college  or  university. 
All  proposals  submitted  for  this  priority 
must  describe  and  defend  the  model 
proposed  for  the  Center.  The  primary 
goal  of  these  Centers  is  to  foster 
collaboration,  building  on  models  used 
in  medical  research  at  the  National 
Institutes  of  Health  and  the  Preventive 
Intervention  Research  Center  (PIRC)  that 
successfully  focused  efforts  on  cancer 
and  diabetes.  Models  are  described 
below  (for  more  details,  see  NRC,  pp. 
358-359).  At  this  time,  NCCAN  does  not 
endorse  any  particular  model 
Comments  are  solicited  regarding  the 
merits  of  requiring  that  mcKiels 
proposed  imder  this  announcement 
make  provisions  for  multi-disciplinary* 
research  that  include  social  work,  law, 
nursing,  medicine,  psychology, 
sociology,  social  anthropology,  and 
education  and  demonstrate  respect  for 
cultural  diversity  and  provide 
opportunities  and  services  with  cultural 
sensitivity. 

Since  1982,  the  National  Institute  of 
Mental  Health  (NIMH),  has  supported  a 
number  of  Preventive  Intervention 
Research  Centers  (PIRC).  The  PIRCs 
were  developed,  in  part,  as  a  response 
to  several  major  problems  faced  similar 
to  those  currently  being  experienced  by 
the  field  of  child  abuse  and  neglect.  The 
goal  of  a  PIRC  is  to  provide  a  productive 
research  environment  where  teams  of 
investigators  from  a  variety  of 
disciplines  interact  and  develop  a  . 
program  focused  on  the  promotion  of 
mental  health  and  the  prevention  of 
mental  and  behavioral  disorders  and 
dysfunctions.  Historically,  the  Centers 
provide  support  for  a  set  of  interrelated 
research  projects  and  core  or 
Infrastructure  functions.  For  more 
details  about  this  model,  see  the  NIMH 
Program  Announcement  PAR  94-038 
(January,  1994). 

The  National  Center  for  Injury 
Prevention  and  Control,  of  the  Centers 
for  Disease  Control  and  Prevention 
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:),  funds  10  Injury  Control  Research 
Iters.  The  Centers  are  multi- 
di^iplinary  and  each  is  housed  in  a 
university.  Each  Center  focuses  on  a 
unique  aspect  of  injury  control 
apbropriate  to  its  technical  expertise 
anp  community  setting.  The  Centers 
coiiduct  applied  research;  provide 
opbortunities  for  faculty  development; 
pri  >vide  training  for  community 
pri  ictitioners,  other  scientists,  and 
sti  dents;  provide  technical  assistance; 
di^minate  findings  and  materials;  and 
prtmote  speciBc  prevention  initiatives 
refevant  to  their  research  findings  and 
CO]  nmunity  needs. 

,  Activities  imdertaken  by  the  proposed 
Copters  for  Excellence  in  Research  on 
Chjild  Abuse  and  Neglect  would  include 
but  not  be  limited  to: 

j  Guidance  and  management  of 
graduate  and  post-graduate  Research 
an^  Medical  Research  Fellowships  in 
"  lid  Abuse  and  Neglect; 

Research  opportunities  for  new 
larchers/career  development 
;ulty); 

Support  for  the  development  of 
mitiority  researchers; 

•  Training  for  professionals  which 
replicates,  adapts,  and  builds  on  the 
cu  turally  relevant  needs  assessment 
ani  1  curriculimi  tools  including,  but  not 
lin  ited  to,  those  developed  imder  an 
NC  CAN  grant  (#90-CA-1443)  by  the 
Pe<  tple  of  Color  Leadership  Institute 
(P<OJ). 

'  liese  products  are  available  through 
th<  NCCAN  Clearinghouse  (1-800-394- 
33f6);and 

•  Development  and  piloting  of  new 
methodologies  and  measures,  or 

ref  nement  of  existing  measures,  for 
rea  iarch  and  evaluation  In  child  abus^ 
ani   neglect.  Development  activities 
mi  st  include  testing  the  validity  and 
rel  ability  of  new  and/or  existing 
inj  truments  with  new  populations  and 
acipss  cultures. 

I  he  themes  for  Centers  for  Excellence 
uld  include  identification, 
prevention  and  treatment,  with  a  special 
fo<  us  on,  but  not  limited  to,  neglect, 
cu  lural  sensitivity,  disability,  and 
tra  ning  about  child  abuse  and  neglect. 

B.  Proposed  Demonstration  and  Service 
Pri  orities 

1.  )emonstration  Models  on  Neglect 

■^e  intent  of  this  priority  is  to  fund 
service  models  for  the  prevention  of 
ne  lect.  These  models  should  make 
pn  vision  for  both  the  early 
idc  ntification  of  families  at  risk  of 
ne  lect  and  the  identification  of 
ch  onically  neglectful  families,  and 
ne  lected  children  (in  placements  or 
rei  nified)  who  may  be  in  need  of 
sp<  dal  services. 


£)esigning  services  for  families  that 
neglect  children  is  a  challenge.  Both 
ecological  and  psychosocial  factors 
influence  the  manifestation  of  neglect. 
The  many  differ^ices  and  distinctions 
among  neglectful  families,  including 
cultural  distinctions,  dictate  a  service 
model  based  on  careful  assessment  of 
the  family  and  services  designed 
specifically  for  them. 

The  U.S.  Advisory  Board  on  Child 
Abuse  and  Neglect  focuses  on  the 
ecological  aspects.  The  Advisory 
Board's  report.  Neighbors  Helping 
Neighbors,  (1993),  recommends  several 
strategies  for  strengthening 
neighborhoods  and  improving  the 
quality  of  support  available  to  families 
within  their  own  communities,  as  a 
national  strategy  for  the  protection  of 
children.  Their  recommendations 
include:  involving  residents  as 
participants,  planners  and  managers  of 
neighborhood  services;  the 
encouragement  of  foster  grandparent 
programs;  empowerment  through  home 
ownership;  the  implementation  of 
prevention  zones  by  public/private 
partnerships;  and  the  funding  of  more 
family  resource  centers. 

The  importance  of  neighborhoods  in 
combatting  neglect  is  also  emphasized 
in  the  1994  Kids  Count  Data  Book  (The 
Annie  E.  Casey  Foundation,  pp.  4-7). 

The  report  issued  by  the  National 
Research  Council  (NRC,  1993,  pp.  50- 
52)  also  highUghts  the  ecological 
aspects.  The  report  suggests  that 
"dysfunctional  families  are  often  part  of 
a  dysfunctional  environment"  (p.  50). 
Its  recommendations  for  intervention 
programs  include:  home-based 
approaches  (p.  264),  impacts  on  socio- 
economic conditions  (p.  134),  and 
impacts  on  social  isolation  (p.  135). 

Recent  research  focuses  on  the 
psychosocial  foundations  of  neglect. 
DiLeonardi  (1993),  for  example, 
reported  that  "family  empowerment,  the 
use  of  groups  to  develop  social  support 
networks,  and  the  assistance  of 
volunteers  or  paraprofessionals  as  home 
visitors  or  parent  aides,  appear  to  be 
beneficial"  (p.  557)  to  prevent  neglect 
among  families  reported  for  neglect.  The 
study  concluded  that  families  were  able 
to  reverse  their  neglectful  child-rearing 
patterns  with  this  model  of  services. 

Gaudin,  Zuravin.  and  Polansky  also 
found  that  family  dynamics  explains  "a 
significant  portion  of  the  variance  in 
quality  of  parenting/neglect"  (Gaudin, 
1993).  Depression  and  substance  abuse, 
for  example,  have  been  suggested  as 
powerful  forces  in  family  dynamics  and 
mediators  of  neglect. 

In  June  of  1993,  NCCAN  sponsored  a 
symposium  on  chronic  neglect.  The 
issues  addressed  included  consensus 


building  on  definitions,  strategies  for 
change  through  empowerment,  research, 
treatment  and  policy  topics.  The 
Proceedings  from  this  symposium  will 
be  available  from  the  NCCAN 
Clearinghouse.  A  number  of  studies, 
referred  to  in  the  Proceedings,  suggest 
that  programs  for  neglectful  families 
based  on  building  interpersonal 
strengths,  fostering  individual 
empowerment,  and  ensuring  the 
provision  of  basic  human  needs  in  a  safe 
environment  were  most  likely  to 
improve  parenting,  self-esteem  and 
coping  ability  among  the  neglectful 
population- 
Recent  work  by  the  Kansas 
Cooperative  Extension  Service  (Smith. 
CA.,  Cudaback.  D.,  Goddard,  H.W.,  & 
Myers-Walls.  J..  1994,  National 
Extension  Parent  Education  Model)  may 
provide  a  useful  guide  for  designing  the 
parent  education  component  of  a 
comprehensive  psycho-social  model. 
Parent  education  can  help  parents  in 
many  ways  including:  learning  to  care 
for  themselves,  managing  personal 
stress,  managing  family  resources: 
providing  children  witii 
developmentally  appropriate 
opportunities  and  learning  appropriate 
disciplinary  techniques;  maintaining 
developmentally  appropriate 
expectations  of  children;  improving 
communication  skills,  building  social 
support  systems;  and  learning  to  access 
community,  social  service,  and  family 
support  resources. 

Projects  may  either  present  iiuiovative 
approaches  or  be  replications  of 
previously  evaluated  and  promising 
models.  Proposed  models  should  build 
on  pre\'ious  research  and  NCCAN- 
sponsored  Symposiimi  findings  and 
incorporate  mental  health,  parenting 
education  components  and  family 
support  services.  They  should  collect 
data  on  the  costs  and  potential  cost- 
benefits  of  providing  the  proposed 


services. 


These  projects  may  be  based  on  one 
of  two  types  of  models  described  above: 
either  the  ecological,  i.e.,  neighborhood 
model,  or  the  psycho-social  model.  If  a 
project  chooses  the  ecological  model,  it 
must  be  aggressive  in  its  outreach  to  the 
community;  conversely,  if  a  project 
chooses  to  follow  the  psycho-social 
model,  it  must  include  home-based/ 
family  support  services,  parenting 
education,  and  mental  health  services  in 
its  approach  to  addressing  neglect. 

NCCAN  intends  to  fund  up  to  ten 
demonstration  projects  on  neglect  (five 
in  each  model).  Structurally,  these 
projects  are  intended  to  function 
cooperatively  as  a  cluster.  Participation 
in  a  cluster  affords  the  grantees  the 
greatest  opportunities  to  cooperate  and 


collaborate.  NCCAN  will  assist  this 
cooperation  by  providing  assistance 
through  a  technical  assistance  contract, 
encouraging  meetings  to  develop  use  of 
common  evaluation  criteria,  data 
elements,  and  measures  to  maximize 
comparability  of  evaluation  findings. 
Evaluations  will  be  required  of  each 
demonstration  project.  Priority  will  be 
given  to  those  who  provide  evidence  of 
a  partnership  between  CPS/IV-B 
agencies  which  provide  Family 
Preservation/Family  Support  services 
and  community-based  mental  health/ 
family  resource  centers. 

2.  Guardian  ad  Litem  Model 
Demonstration 

Since  1975,  the  Congress  has  required 
States  to  provide  a  guardian  ad  litem  in 
every  case  of  alleged  child  abuse  or 
neglect  that  results  in  a  judicial 
proceeding  as  a  condition  of  eligibility 
for  a  grant  under  the  Child  Abuse 
Prevention  and  Treatment  Act  (CAPTA). 
Though  there  are  enough  attorneys  in 
every  jiuisdiction  to  meet  the  needs  of 
children  for  legal  representation  as 
attorneys  or  guardians  ad  litem  (GAL), ' 
many  States  do  not  have  funds  to  pay 
the  attorneys,  and  most  abused  and 
neglected  children  and  their  parents  are 
unable  to  afford  attorneys'  fees.  As  a 
result,  in  many  locations,  the  juvenile 
court  depends  upon  attorneys  to 
represent  children  on  a  voluntary  {pro 
bono)  basis. 

However,  Uiere  are  not  enough 
attorneys  who  chose  to  provide  free 
representation  to  children,  especially 
since  some  proceedings  are  complicated 
and  cases  may  last  for  21  years.  The 
Court-Appointed  Special  Advocate 
(CASA)  movement  developed  in  the 
1980's  and  has  spread  throughout  the 
nation  to  address  these  immet  needs. 
These  well-trained  volimteers  help  meet 
the  need  for  representation  of  child 
clients.  The  impact  on  the  outcomes  for 
children  of  the  GAL  and  CASA  services 
is  not  known  (NRC.  p.  273). 

In  1988,  the  Research,  Demonstration 
and  Evaluation  Branch,  Division  of 
Program  Evaluation,  Administration  on 
Children,  Youth  and  Families 
conducted  a  study  of  the  Guardian  ad 
litem  system.  The  report  indicated  that 
no  single  GAL  model  studied  (Private 
Attorney.  Staff  Attorney,  and  CASA) 
was  consistently  superior  to  the  others 
across  five  GAL  roles  (fact-finding  and 
investigation,  legal  representation, 
negotiation/mediation,  monitoring,  and 
resource  brokering).  The  findings  also 
suggest  that  an  optimal  approach  may 
be  a  "mixed  model"  and  involve  having 
a  GAL  who  possesses,  or  has  access  to, 
the  expertise  and  resources  of  attorneys, 
lav  volunteers,  and  caseworkers  to 


perform  the  broad  range  of  functions 
and  services  contained  in  the  definition 
of  the  child  advocate  (Final  Report  on 
the  Validation  and  Effectiveness  Study 
of  Legal  Representation  through 
Guardian  ad  Litem.  #105-89-1727). 

The  "mixed  model"  uses  a 
combination  of  attorneys,  volunteers, 
and/or  trained  staff  members  to  perform 
the  broad  range  of  functions  and 
services,  resources  and  expertise,  for 
child  advocacy.  The  intent  of  this 
priority  is  for  a  demonstration  project  of 
this  "mixed  model"  to  explore,  in 
greater  detail,  service  delivery  with  this 
approach.  If  this  "mixed  model"  is  not 
currently,  in  place,  resources  might  be 
added  on  to  an  existing  GAL 
representation  model  for  this 
demonstration.  \ 

Based  on  four  broad 
recommendations  made  in  the  report, 
the  demonstration  should  design, 
justify,  implement,  and  evaluate: 

•  A  prototype  for  a  formal,  national 
system  of  GAL  training,  standards,  and 
certification  employed  with  a  "mixed 
model"  design; 

•  Recommendations  for  court- 
implemented  formal  terms  of 
appointment,  descriptions,  and 
super\asion  of  the  GAL  role  with  a 
"mixed  model"  design; 

•  Standards  for  caseload  size  that 
maximize  effective  and  ethical 
representation  within  a  "mixed  model" 
design;  and 

•  Estimations  of  the  magnitude  of 
resources  required  and  costs  of  a 
"mixed  model"  design  with  selected 
cases.  Applicants  must  establish 
working  relationships  with  the 
appropriate  local  juvenile  court  system 
and  child  welfare  agency  and 
demonstrate  cognizance  of  the  positions 
and  activities  of  national  organizations 
(e.g..  the  National  Association  of  the 
Coimsel  for  Children,  the  National  Court 
Appointed  Special  Advocates 
Association,  and  the  ABA  Center  on 
Children  and  the  Law). 

C  Working  Groups 

The  NCCAN  proposes  to  establish  two 
working  groups  during  FY  1995  and/or 
1996.  The  working  groups  would  be 
composed  of  less  than  ten  experts, 
chosen  by  the  Commissioner  in 
consultation  with  NCCAN  and  the  field, 
and  less  than  6  Federal  representatives 
representing  those  stakeholder  agencies 
participating  in  the  Inter- Agency  Task 
Force  on  Child  Abuse  and  Neglect  and 
the  Interagency  Research  Committee. 
The  working  groups  would  meet  several 
times  over  the  course  of  a  year  in  person 
and  by  telephone  conference  calls,  with 
technical  assistance  provided  through  a 
contractor,  to  plan  symposia  (for  the 


53650 


Federal  Register  /  V 


following  fiscal  year),  identify 
appropriate  "next  steps,"  and  produce 
one  or  several  working  papers  on 
selected  topics.  Two  topics  are  proposed 
here. 

•  Research  E)efinitions:  Creating 
Consensus  for  Research  Purposes. 

Researchers  acknowledge,  and  the 
NRC  report  confirms,  that  the  quality  of 
information  available  to  us  for 
improving  practice  and  informing 
policy  about  child  abuse  and  neglect  is 
hampered  by  the  lack  of  agreement  in 
current  research  definitions  of  abuse, 
neglect,  intensity,  and  other 
characteristics  of  maltreatment.  NCCAN 
will  be  providing  assistance  to  the  field 
by  sponsoring  and  co-sponsorirg  efforts 
to  standardize  definitions  of  data 
collection  categories  and  measurable 
attributes  common  to  maltreatment 
participants  and  situations. 
Considerable  collaboration  through  the 
Interagency  Task  Force  on  Child  Abuse 
and  Neglect,  Interagency  Research 
Committee  is  being  pursued.  Potential 
products  of  these  activities  include 
working  paper(s)  of  standard  data  terms, 
behavior-driven  operational  definitions 
and  parameters.  (For  additional 
information  on  this  topic,  see  the  NRC 
report,  pp.  62-63.) 

•  Ethics,  Confidentiality,  Informed 
Consent,  and  Reporting:  Issues  for  the 
Research  Community. 

Researchers  struggle  alone  or  in  small 
groups  with  the  ramifications  of  the 
research  process.  Some  are  imclear 
about  their  obligations  to  report 
disclosures  of  abuse  or  neglect  in 
research  situations.  Researchers  also  are 
of  varied  opinions  about: 

•  Inquiring  directly  of  young  children 
about  abuse  and  neglect; 

•  Reporting  famifies  to  systems  where 
services  are  unavailable  or  may  be 
punitive;  and 

•  Providing  treatment  services  within 
their  projects  designed  for  research. 

With  a  working  group,  NCCAN 
intends  to  provide  assistance  to  the  field 
in  cooperation  with  the  Inter-Agency 
Task  Force  by  providing  a  forum  for  the 
development  of  consensus  on  ethical 
issues  as  recommended  in  the  NRC 
report.  (For  details,  see  NRC,  "Ethical 
and  Legal  Issues  in  Child  Maltreatment 
Research."  pp.  324-336.)  Background 
papers  could  include  working  papers  on 
legal  ethical  issues,  treatment  issues, 
and  reporting  issues.  Products  could 
include:  policy  recommendations  for 
Institutional  Review  Boards  (IRBs), 
policy  guidelines  for  grantees  and  others 
conducting  research  in  child  abuse  and 
neglect,  and  (pending  the  cooperation  of 
a  professional  association  or  journal)  a 
summary  monograph  or  special  journal 
issue  publication.  Coordination  with  the 
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I ICCAN  Clearinghouse  project  on  State 
9  tatutes  would  be  required. 

I '.  Symposia 

In  addition  to  the  above  activities, 
r  CCAN  proposes  to  convene  symposia 
i  1  FY  1995  and  1996  with  selected 
e  xperts  on  subject  areas  of  critical 
c  ancem  to  the  field  of  child  abuse  and 
r  eglect.  The  selection  of  topics  for  the 
s  nuposia  will  focus  on  issues  in  which 
s  )me  research  and  demonstration  efforts 
I  ave  occurred  but  for  which  there  may 
1 9  no  synchronized  or  congruous 
c  irection. 

The  purpose  of  each  symposium  is  to 
r  iview  what  is  known  to  the  field,  but 
n  3eds  further  exploration,  and  to 
identify  areas  about  which  little  is 
known  and  which  require  closer 
e  camination.  The  symposia  should 
n  isult  in  recommendations  for  multi- 
y  3ar  strategies  for  further  exploring 
SI  >me  topics  and  for  identifying  new 
a  eas  for  examination. 

Conunents  are  requested  on  the 
f(  llowing  symposia  topics  which 
N^CCAN  proposes  to  address  in  FY  1995 
o^  1996: 

•  Domestic  Violence  and  Child  Abuse 
ai  id  Neglect 

Studies  of  domestic  violence  indicate 
tl  at  child  abuse  and  neglect  frequently 

0  :cur  within  families  where  there  is 
v  olence  between  the  adults  (Strauss, 
G  sUes  and  Steinmetz,  1980;  Walker, 

1  185;  Stark  and  Flitcraft,  1985, 1988; 
B  >wker,  1988;  McCloskey  and  Koss, 
1$92).  There  is  also  a  growing 
awareness  that  children  who  witness 
pnysical  violence  between  their  parents 
aje  at  risk  of  emotional  abuse  and 
neglect  (Rosenbaum  and  O'Leary.  1981; 
Gbodman  and  Rosenberg,  1987;  Crites 
ai  id  Coker,  1988). 

In  the  1980's  NCCAN  supported 
d  imonstration  projects  to  provide 
s<  rvices  to  children  whose  mothers  are 
ii  domestic  violence  shelters,  to  train 
c  inicians  to  identify  both  domestic 
V  slence  and  child  abuse  in  families  in 
a  lospital  setting,  to  prevent  both 
d(  tmestic  violence  and  child  abuse. 
N  XAN  also  supported  a  research 
pi  oject  on  psychiatric  and  behavioral 
c(  nsequences  for  children  of  battered 
w  3men  during  this  period. 

Programs  that  train  child  welfare 
pi  actitioners  in  the  clinical  issues  of 
d(  tmestic  violence  or  vice  versa,  and 
pi  ograms  that  link  domestic  violence 
shelters  and  child  welfare  agencies  have 
baen  created  in  a  number  of 
c(^mmunities. 

!In  1993,  NCCAN  planned  the  Tenth 
National  Conference  on  Child  Abuse 
and  Neglect  in  conjunction  with  the 
Fi  rst  National  Family  Violence 
Q  inference  so  that  participants  could 


attend  both  conferences  during  the  same 
week.  Moreover,  each  conference 
contained  presentations  about  the 
relationship  between  family  violence 
and  child  abuse  and  neglect.  In  June 
1994,  the  Ford  Foundation  funded  a 
meeting  on  "Domestic  Violence  and 
Child  Welfare:  Integrating  Policy  and 
Practice  for  Famihes"  at  the  Wingspread 
Center,  Racine  Wisconsin.  The  meeting 
identified  existing  and  potential  projects 
and  initiatives  that  integrate  domestic 
violence  and  family  preservation 
clinical  issues,  and  that  integrate  an 
awareness  of  domestic  violence 
concerns  into  child  protective  services 
programs  and  policies. 

In  collaboration  with  the  Family 
Violence  Prevention  and  Services 
Program  in  the  Office  of  Community 
Services,  NCCAN  proposes  to  conduct 
one  or  more  working  meetings  with 
national  experts  to  build  upon  the  work 
of  the  June  1994  meeting  and  previous 
programmatic  efforts.  The  goals  of  the 
meeting(s)  are  to  identify  and  refine 
further  programmatic  initiatives  and 
policy  directions  that  promote  the  safety 
and  well-being  of  all  family  members. 

•  Prevention 

In  1991,  NCCAN  sponsored  a  national 
child  maltreatment  prevention 
symposium.  The  Proceedings  of  that 
meeting  (DePanfilis  and  Birch,  Eds.)  are 
available  through  the  NCCAN 
Clearinghouse  (1-800-394-3366).  More 
than  100  invited  participants, 
researchers  and  practitioners,  took  part 
in  five  separate  work  groups.  Each 
considered  what  had  been  done  to 
prevent  child  maltreatment,  identified 
successful  efforts,  and  examined  the 
factors  that  lead  to  success  in  each  of 
five  areas:  preventing  sexual  abuse, 
preventing  maltreatment  in  substance 
abusing  families,  preventing  neglect, 
changing  public  attitudes,  examining 
the  effects  of  neighborhood 
environments,  and  improving  parenting 
in  high-risk  families. 

The  symposium  participants  made  18 
recommendations  for  future  research 
which  helped  shape  subsequent  priority 
area  announcements,  meeting  agenda, 
and  policy.  NCCAN  believes  that,  at  the 
5-year  mark  another  symposium  would 
be  beneficial. 

In  addition  to  the  topics  cited  above, 
practitioners  and  researchers  are 
encouraged  to  propose  other  relevant 
subjects  for  symposia  deliberations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.670,  Child  Abuse  and 
Neglect  Prevention  and  Treatment) 


Dated:  October  17, 1994. 
Olivia  A.  Golden. 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

(PR  Doc  94-26356  Filed  10-24-94;  8:45  am] 
BiLUNG  COOE  4184-01-P 

Food  and  Drug  Administration 
[Dock•tNo.94^M)^o^] 

SmithKline  Beecham  Animal  Health,  et 
al.;  Withdrawal  of  Approval  of  NADA's 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  new  animal  drug 
applications  (NADA's)  and  those 
portions  of  a  fourth  N  ADA  providing  for 
the  use  of  nitrofurazone  solution  drug 
products.  This  action  is  being  taken  at 
the  written  request  of  the  sponsors.  In 
a  final  rule  published  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
amending  the  regulations  by  removing 
the  entries  which  reflect  approval  of  the 
NADA's. 

EFFECTIVE  DATE:  November  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville.  MD  20855.  301-594- 
0749. 

SUPPl£MENTARY  INFORMATION:  FDA  is 
vtrithdrawing  approval  of  three  NADA's 
and  those  portions  of  a  fourth  NADA  (6- 
475)  providing  for  the  use  of 
nitrofurazone  solution  drug  products. 
The  NADA's  are: 


Sponsor 


NADA  No. 


SmithKline  Bee- 
cham Animal 

Health,  1600 

Paoli  Pike,  West 

Ctwster.  PA 

19380  6-475 

Veterinary  Latx>ra- 

tories.  Inc., 

12340  Santa  Fe 

Dr.,  Lenexa,  KS 

66215  121-559 

Fermenta  Animal 

Health  Co., 

10150  North  Ex- 
ecutive Hills 

Blvd.,  Kansas 

City.  MO  64153  .  126-023 

Med-Pharmex,  Inc., 

Biomed  Latxxa- 

tories,  325  East 

Arrow  Hwy.,  San 

Dimas,  CA 

91773  126-950 


The  NADA's  provide  for  over-the- 
counter  use  of  0.2  percent  nitrofurazone 
solution  on  dogs,  cats,  and  horses  for 
prevention  or  treatment  of  topical 
bacterial  infections,  and  prescription 
use  for  female  equine  genital  tract 
infections  and  impaired  fertility  due  to 
strains  of  certain  bacteria. 

One  of  the  requirements  of  the 
Federal  Food,  Dirug,  and  Cosmetic  Act 
for  receiving  approval  of  a  new  animal 
drug  is  that  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  proposed  labeling  are  reasonably 
certain  to  be  followed  in  practice  (21 
U.S.C.  360b  (c)(2)).  New  information  has 
established  that  the  labeled  directions 
for  use  of  the  nitrofurazone  solution 
products  have  not  been  followed  in 
practice.  When  FDA  informed  the 
products'  sponsors  of  this  situation, 
they  requested  voluntary  withdrawal  of 
approval  of  their  applications.  By  so 
doing  they  have  waived  their  ri^t  to  a 
hearing. 

The  withdrawals  of  approval  are 
effective  November  3, 1994.  All 
manufacturing  of  the  products  must 
cease  on  this  date.  FDA.  however,  will 
exercise  its  enforcement  discretion  and 
will  not  take  regulatory  action,  based  on 
lack  of  approval,  against  the  subject 
products  if  distributed  ft-om  sponsor- 
owned  facilities  through  December  31, 
1994.  and  used  before  their  expiration 
date. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84).  and  in  accordance  with  §  514.ll5 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  121-559, 126-023, 
and  126-950  and  those  portions  of 
NADA  6-475  providing  for  the  use  of 
nitrofurazone  solution  drug  products 
and  all  supplements  and  amendments 
thereto  is  hereby  withdrawn,  effective 
November  3, 1994.  This  withdrawal  of 
approval  does  not  affect  the 
nitrofurazone-containing  ointment  and 
soluble  powder  products  covered  by 
NADA  6-475. 

In  a  final  rule  published  elsewhere  in 
the  issue  of  the  Federal  Register,  FDA 
is  removing  and  reserving  §  524.1580d 
which  reflects  the  approval  of  the 
NADA's. 

Dated:  September  21, 1994. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  94-26377  Filed  10-24-94;  8:45  am) 

BHJJNO  COOe  41MM)1-F 


National  Institutas  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Cholesterol  Education 
Program  Coordinating  Committee, 
sponsored  by  the  National  Heart.  Lung, 
and  Blood  Institute  on  Tuesday, 
December  6, 1994,  from  9:00  a.m.  to 
3:00  p.m.,  at  the  Bethesda  HoUday  Inn. 
8120  Wisconsin  Avenue,  Bethesda, 
Maryland.  20814.  (301)  652-2000. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  Cholesterol 
Education  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  contact:  James  I.  Cleeman, 
M.D..  Coordinator.  National  Cholesterol 
Education  Program,  Office  of 
Prevention,  Education  and  Control. 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health. 
31  Center  MSC  2480.  Bethesda. 
Maryland  20892-2480.  (301)  496-0554. 

Dated:  October  14. 1994. 
Claude  Lenfant, 

Director.  NHLBl 

(FR  Doc.  94-26338  Filed  10-24-94;  8:45  am) 

BILUNO  COOE  414(M>1-P 


National  Heart  Lung,  and  Blood 
Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Asthma  Education  and 
Prevention  Program  Coordinating 
Committee,  sponsored  by  the  National 
Heart,  Lung,  and  Blood  Institute  on 
Monday,  November  21, 1994,  from  9:00 
a.m.  to  3:00  p.m.,  at  the  Pooks  Hill 
Marriott  Hotel,  5151  Pooks  Hill  Road. 
Bethesda.  Maryland.  20814.  (301)  897- 
9400. 

The  entire  meeting  is  open  to  the 
public.  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  Asthma 
Education  and  Prevention  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

For  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
summary,  contact:  Mr.  Robinson 
Fulwood,  Coordinator,  National  Asthma 
Education  and  Prevention  Program, 
Office  of  Prevention,  Education  and 
Control.  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health.  31  Center  Drive.  MSC  2480. 
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Bethesda,  Maryland  20892-2480.  (301) 
496-1051. 

Dated:  October  14. 1994. 
Claude  Lenfant. 
Director,  NHLBI. 
IFR  Doc.  94-26339  Filed  10-24-94;  8:45  amj 

BILUNG  OOK  4140-01-P 

National  Heart,  Lung,  and  Blood 
Instttuta;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  National  High  Blood  Pressure 
Education  Program  Coordinating 
Committee,  sponsored  by  the  National 
Heart,  Lung,  and  Blood  Institute  on 
Friday,  November  4. 1994,  from  8:30  • 
a.m.  to  1:00  p.m.  The  meeting  will  be 
held  at  the  Bethesda  Marriott  Hotel, 
5151  Pooks  Hill  Road,  Bethesda. 
Maryland  20814,  (301)  897-9400. 

The  entire  meeting  is  open  to  the 
public^  The  Coordinating  Committee  is 
meeting  to  define  the  priorities, 
activities,  and  needs  of  the  participating 
groups  in  the  National  High  Blood 
Pressure  Education  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

For  the  detailed  program  information, 
agenda,  list  of  participants,  and  meeting 
sxmunary,  contact:  Dr.  Edward  J. 
Roccella,  Coordinator,  National  High 
Blood  Pressure  Education  Program, 
Office  of  Prevention,  Education  and 
Control,  National  Heart,  Limg,  and 
Blood  Institute,  National  Institute  of 
Health,  31  Center  Drive,  MSC  2480, 
Bethesda,  Maryland  20892-2480,  (301) 
496-0554. 

Dated:  October  14, 1994. 
Qaude  Lenfant, 
Director.  NHLBI. 

IFR  Doc.  94-26340  Filed  10-24-94;  8:45 Bm) 
BILUNQ  COOC  4140-01-l> 
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f  EPARTMENT  OF  HOUSING  AND 
•RBAN  DEVELOPMENT 


iff]( 


Ice  of  Administration 
(bocicet  No.  f4-«4-3828] 

I  otice  of  Submission  of  Proposed 
ii  (formation  Collections  to  0MB 

/  QENCY:  Office  of  Administration,  HUD. 
/  cnON:  Notices. 


Surveys 


Total  estimated  burden  hours:  2,005. 

Status:  New. 

Contact:  Garland  E.  Allen,  HUD,  (202) 
708-3700;  Joseph  F.  Uckey,  Jr.,  0MB, 
(202) 395-7316. 

Date:  October  17, 1994: 

Pwposal:  Technical  Suitability  of 
Product  Program,  Section  521  of  the 
National  Housing  Act. 


a  JMMARY:  The  proposed  information 

c  }llection  requirements  described  below 

h  jve  been  submitted  to  the  Office  of 

N  [anagement  and  Budget  (OMB)  for 

r  iview,  as  required  by  the  Paperwork 

F  eduction  Act.  The  Department  is 

s  )liciting  public  comment  on  the 

s  ibject  proposals. 

A  )DRESSES:  Literested  persons  are 

ii  vited  to  submit  comment  regarding 

t]  ese  proposals.  Comments  must  be 

n  ceived  within  thirty  (30)  days  from  the 

d  ite  of  this  notice.  Comments  should 

n  fer  to  the  proposal  by  name  and 

s  ould  be  sent  to:  Joseph  F.  Lackey,  Jr., 

C  VIB  Desk  Officer,  Office  of 

^  anagement  and  Budget,  New 

E  cecutive  Office  Building,  Washington, 

D  :  20503. 

F<  )R  FURTHER  INFORMATION  CONTACT: 

K  ly  F.  Weaver,  Reports  Management 

O  ficer.  Department  of  Housing  and 

U  ban  Development,  451  7th  Street, 

S(  uthwest,  Washington,  DC  20410, 

te  ephone  (202)  708-0050.  This  is  not  a 

tc  1-fi-ee  number.  Copies  of  the  proposed 

fc  rms  and  other  available  documents 

sv  bmitted  to  OMB  may  be  obtained 

fr  >m  Ms.  Weaver. 

SI  PPLEMENTARY  INFORMATION:  The 

D  ipartment  has  submitted  the  proposals 

fa  r  the  collections  of  information,  as 

d(  scribed  below,  to  OMB  for  review,  as 

re  luired  by  the  Paperwork  Reduction 

A  ;t  (44  U.S.C.  Chapter  35). 

The  notices  list  the  following 
in  ormation:  (1)  the  title  of  the 
in  ormation  collection  proposal;  (2)  the 
of  ice  of  the  agency  to  collect  the 


information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal.  (6)  how  frequently 
informs tion  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  fi^uency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  October  17,1994. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Sabmission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Housing  Assistance 
Response  to  the  Northridge  Earthquake: 
Low-Income  Household  Surveys. 

Office:  Policy  Development  and 
Research. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  These 
surveys  will  assess  the  effectiveness  of 
the  Federal  government's  emergency 
housing  assistance  to  low-income 
households.  The  surveys  will  also 
determine  how  to  provide  guidance  to 
future  disaster  policy,  program 
adaption,  and  needed  cooperative 
governmental  operations. 

Form  number:  None. 

Respondents:  Individuals  or 
Households. 

Frequency  of  submission:  Annually. 

Reporting  burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


2.792 


1.4 


.52 


2.005 


Office:  Housing. 

Description  of  the  need  for  the 
in  ormation  and  its  proposed  use:  This 
in  ormation  is  needed  under  HUD's 
T<  chnical  Suitability  of  Products 
Pr  )gram  to  determine  the  acceptance  of 
mi  iterials  and  products  to  be  used  in 
sti  uctures  approved  for  mortgages 
in  lured  under  the  National  Housing 


Act.  The  respondents  are  the  product 
manufacturers  seeking  acceptance. 
Form  number:  None. 

Respondents:  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  burden: 
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Number  of  re- 
spoTKlents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Information  CoHedion 
Recordkeeping 


50 
50 


41 
3 


2.050 
ISO 


Total  estimated  burden  hours:  2,200. 

Status:  Extension,  no  changes. 

Contact:  Donald  R.  Fairman,  HUD, 
(202)  708-7440;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  October  18, 1994. 

Proposal:  Periodical  Estimate  for 
Partial  Payment  and  Related  Schedules. 
Office:  Public  and  Indian  Housing. 


Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
Periodical  Estimate  for  Partial  Payment 
and  related  schedules  are  submitted 
monthly  to  the  public  housing  agency 
(PHA)  by  a  general  contractor,  libe 
forms  are  used  to  establish  the  amount 
due  on  the  project  from  a  PHA  for  work 
completed  during  the  current  month. 


Form  Number:  HUD-51001,  51002, 
51003, and  51004. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  submission:  Monthly 
and  Recordkeeping. 

Reporting  burden: 


HUD-51001  .... 
HUD-51002  .... 
HUD-51003  .... 
HUD-51004  .... 
Recordkeeping 


Number  of  re- 

frrequency of 

Hours 

per 

Burden 

spondents 

response 

response 

hours 

12 

145 

35 

6.090 

10 

145 

1 

1,450 

36 

145 

15 

7.830 

12 

145 

2.5 

4.350 

1.740 

1 

.25 

435 

Total  estimated  burden  hours:  20,155. 

Status:  Reinstatement,  no  changes. 

Contact:  William  C.  Thorson.  HUD, 
(202)  708-4703;  Joseph  F.  Lackey.  Jr., 
OMB,  (202)  395-7316. 

Date:  October  18, 1994. 
IFR  Doc.  94-26455  Filed  10-24-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-920-©5-1 320-01;  COC  57187) 

Colorado;  Notice  of  invitation, 
Additional  Lands  for  Coal  Exploration 
License  Application,  Cyprus  Empire 
Corporation 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25, 1920,  as  amended,  and 
to  Title  43.  Code  of  Federal  Regulations, 
Subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Cyprus  Empire  Corporation  in  a 
program  for  the  exploration  of  unleased 
coal  deposits  owned  by  the  United 
States  of  America  in  the  following 
described  lands  located  in  Moffat 
County,  Colorado.  This  notice  contains 
lands  which  are  an  addition  to  the 
previous  Notice  of  Invitation  published 
in  the  Northwest  Colorado  Daily  Press 
on  September  22  and  29. 1994. 

T.6N.,R.9lW..6thF.M. 
Sec  6,  lots  16  to  19,  inclusive; 
Sec.  7,  lots  5  to  16,  inclusive; 
Sec.  8,  lots  1  to  8,  inclusive,  lots  13  to  16, 

inclusive; 
Sec  17,  lot  1  to  3,  inclusive,  lots  5  to  8, 

inclusive; 


Sec  18,  lots  5  to  12,  inclusive,  lots  14, 15. 

and  18; 
Sec.  30,  lot  8. 
T.  6  N.,  R.  92  W.,  6th  P.M. 
Sec.  1,  lots  5  to  8,' inclusive.  S'/iN'.li.  and 

S'/iSVj; 
Sec.  2,  loU  5  to  8.  inclusive  S'AN«/ii.  and 

S'ASVz; 
Sec.  3.  lots  5  to  8,  inclusive,  S^/zNVz,  and 

NV2SV2; 
Sec  8,  SVzNVz,  and  S'-^; 
Sec.  9,  SV2NWV4,  and  SWA; 
Sec.  10.  all; 

Sec  11.  N'/«s,  and  N'/^S'/i: 
Sec.  12,  SViNE'/.,  EVzNViV*,  N'/iS';^,  and 

SWV4SEV*: 
Sec.  13,  N'/i.  W'/iSWV4,  and  SE'/i; 
Sec  14,  W>/iE'/i,  SE'/ihfEV*.  NWV«, 

W'/iSWV4.  SE'ASWV*,  and  EVzSEV*; 
Sec  15,  all; 

Sec  17,  NEV4NEV4,  and  NV^SEV^NEV*; 
Sec.  23,  W'/«iEV2,  and  W'/z; 
Sec.  24,  W'/8NEV4,  SV2NWV4,  and  SV2; 
Sec.  25,  lots  1,2,  and  NVz; 
Sec.  26,  N'/«8,  SVVV4,  and  N'^SEV4. 
T.  7N.,R.92W..6thP.M. 
Sec  34,  lot  3,  S»/iS>/i,  and  N'/iSE'A: 
Sec  35,  S'/2S>/i. 

The  area  described  contains  approximately 
9,763.66  acres. 

The  additional  lands  for  application 
for  coal  exploration  license  are  available 
for  public  review  during  normal 
business  hours  under  serial  number 
COC  57187  at  the  Bureau  of  Land 
Management  (BLM),  Colorado  State 
Office,  2850  Yoimgfield  Street, 
Lakewood,  Colorado  80215,  and  at  the 
Craig  District  Office,  455  Emerson 
Street,  Craig,  Colorado  81625. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 


publication  of  the  Notice  of  Invitation  in 

the  Federal  Register. 

James  E.  Edwards,  Jr.,  Management 

Team,  ResoiU'ce  Services,  Colorado 

State  Office,  Bureau  of  Land 

Management.  2850  Youngfield  Street, 

Lakewood,  Colorado  80215 
and 
Marcus  Middleton,  Environmental 

Engineer,  Cyprus  Empire  Corporation, 

P.O.  Box  68,  Crai|^  Colorado  81626. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  October  19, 1994. 
James  E.  Edwards,  Jr.. 
Management  Team  Resource  Services. 
IFR  Doc.  94-26373  Filed  10-24-94;  8:45  am| 
aa.uNa  oooc  4310-J8-M 

(ES-020-OS-1610-001 

Proposed  Rorida  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM).  Eastern  States. 
Jackson  District,  announces  the 
availability  of  the  Proposed  Florida 
Resource  Management  Plan  (PRMP)  and 
Final  Environmental  Impact  Statenjent 
(FEIS).  This  doctmient,  prepared  in 
accordance  with  section  202  of  the 
Federal  Land  Policy  and  Management 
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Act  of  1976  and  section  202(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  analyzes  alternatives  for  managing 
BLM-administered  public  lands 
throughout  the  State  of  Florida.  Reading 
copies  will  be  available  at  the  following 
public  libraries: 
Lykes  Memorial  Library,  238  Howell 

Avenue,  Brooksville,  FL 
Staffordene  Foggia  Library.  6335  ' 

Blackbird  Avenue.  Brooksville.  FL 
State  Library  of  Florida.  Documents 

Section.  R.A.  Gray  Building.  500  S. 

Bronough  Street.  Tallahassee.  FL 
Walton— De  Funiak  Library.  100  Circle 

Drive.  De  Funiak  Springs.  FL 
West  Florida  Regional  Library.  200  West 

Gregory  Street.  Pensacola.  FL    ' 
Palm  Beach  County  Public  Library. 

Reference  Section,  3650  Summit 

Blvd..  West  Palm  Beach.  FL 

Copies  will  be  available  from  the 
Jackson  District,  411  Briarwood  Drive, 
Suite  404.  lackson,  MS  39206,  phone 
(601)  977-5400.  PubUc  reading  copies 
will  be  available  for  review  at  the 
following  BLM  locations: 
Office  of  External  Affairs,  Main  Interior 

Building,  18th  and  C  Streets,  NW., 

Washington  DC  20240 
Office  of  External  Affairs,  Eastern  States, 

7450  Boston  Blvd.,  Springfield.  VA 

22153 
DATE:  A  protest  period  on  the  PRMP  will 
end  30  days  following  notification  of 
availabiUty  of  the  PRMP/FEIS  by  the 
Environmental  Protection  Agency  in  the 
Federal  Register.     . 
ADDRESS:  Protests  should  be  sent  to: 
Director  (760),  Bureau  of  Land 
Management,  1849  C  Street,  N.W.. 
Washington.  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Winters.  RMP  Team  Leader, 
Jackson  District,  (501)  977-5400. 
SUPPLEMENTARY  INFORMATION:  The 
PRMP/FEIS  presents  and  analyzes 
alternatives  for  managing  BLM- 
administered  public  lands  throughout 
the  State  of  Florida.  These  lands  include 
approximately  395,000  acres  of  split- 
estate  federal  mineral  ownership  (where 
federal  ownership  is  limited  to  mineral 
interests  and  the  surface  estate  is  owned 
by  either  the  State  of  Florida  or  private 
interests)  and  several  hundred  acres  of 
public  land,  comprised  of  small  tracts, 
located  in  seven  counties  throughout 
the  State. 

Undetthe  PRMP,  federally-owned 
minerals  underlying  state-owned  lands 
would  be  available  to  the  State  of 
Florida  in  exchange  for  lands  identified 
for  acquisition  by  the  U.S.  Department 
of  the  Interior  and/or  the  U.S.  Forest 
Service. 

A  portion  (approximately  60  acres)  of 
the  Jupiter  Inlet  tract,  located  in  Palm 


Beach  County,  is  proposed  to  be 
designated  an  Area  of  Critical 
Environmental  Concern  (ACEC).  The 
AC£C  would  be  managed  to  maintain  a 
viaple  scrub  vegetation  community  and 
im  )rove  habitat  conditions  for  Florida 
sa  lb  jay.  gopher  tortoise,  and  other 
en(  emic  scrub  species,  and  to  interpret 
nal  iral  and  cultural  resources  to 
pre  vide  recreation  opportunities. 
Mc  orized  vehicle  use  would  be  limited 
to  (  esignated  routes.  The  ACEC  would 
be  withdrawn  from  entry  under  the 
18'  2  mining  law.  closed  to  mineral 
ma  erial  sales  and  mineral  lease,  and 
wo  lid  be  an  avoidance  area  for  rights- 
of-  ray.  The  ACEC  would  be  available 
for  cooperative  management  with  other 
go<  emment  agencies  and/or  private 
org  tnizations.  or  for  conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
pre  nded  that  the  proposed  use  yvould 
fol  Dw  the  stated  management  objectives 
an(  land-use  allocations. 

'  he  Cape  San  Bias  tract,  located  in 
Gu  f  County,  is  also  proposed  for  ACEC 
des  ignation.  The  tract  woiild  be 
ma  laged  to  protect  the  coastal  dune 
hal  itat.  The  tract  would  be  closed  to 
mo  orized  vehicle  use.  would  be 
cla  sified  as  an  avoidance  area  for 
rig  ts-of-way.  would  be  withdrawn  from 
ent  y  under  the  1872  mining  law.  and 
clo  ed  to  mineral  material  sales  and 
leai  e  of  solid  minerals.  Oil  and  gas 
leai  ing  would  be  subject  to  a  no  surface 
occ  jpancy  stipulation.  The  tract  would 
he  i  vailable  for  cooperative 
ma  lagement  with  other  government 
age  icies  and/or  private  organizations,  or 
for  :onveyance  under  the  Recreation 
am  Public  Purposes  Act.  provided  that 
the  proposed  use  would  follow  the 
stal  sd  management  objectives  and  land- 
use  allocations. 

/  tract  of  public  land  adjacent  to  the 
Pe;  :e  River  was  evaluated  to  determine 
if  il  was  eligible  to  be  studied  for 
po!  iible  inclusion  in  the  National  Wild 
an<  Scenic  River  System.  It  was 
det  irmined  that  it  was  ineligible  for 
fur'  her  study  because  it  would  be 
uni  lanageable  due  to  the  lack  of  otlier 
pul  lie  lands  adjacent  to  the  river.  The 
37-  icre  tract  of  BLM-administered  land 
adj.  icent  to  the  river  comprises  only  one 
per  ;ent  of  the  land  area  within  a 
cor  idor  of  one-quarter  mile  on  either 
sid  I  of  the  River  for  the  nine-mile 
seg  nent  evaluated.  The  remaining  acres 
in  t  le  corridor  are  predominantly  under 
pri  ate  ownership  and  are  used  for 
agr  cultural  and  ranchland  purposes. 

D  ited:  October  19,  1994. 
Rot  irt  V.  Abbey, 
Disi  'id  Manager. 

|FR  Doc.  94-26375  Filed  10-24-94;  8:45  am) 
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Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Man  for  Spectacled  Eiders 
for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Senice)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  spectacled  eiders 
(Somateria  fischeri).  The  species  occurs 
in  arctic  and  sub-arctic  regions  of 
western  and  northern  Alaska  and  along 
the  arctic  coast  of  Russia.  The  Service  is 
proposing  emphasis  on  recovery  actions 
in  these  geographic  areas.  The  Ser\'ice 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recover>' 
plan  must  be  received  on  or  before 
February  23.  1995  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Teresa  Woods  at 
1011  E.  Tudor  Rd..  Anchorage.  Alaska. 
99503-6199  and  907/786-3505.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  Teresa 
Woods  at  the  above  address.  Comments 
and  materials  received  are  available  on 
request  for  pubUc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Woods  at  the  above  address  and 
telephone  number. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conser\ation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  etseq.) 
(Act)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 


1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 
The  spectacled  eider  is  a  large-bodied 
sea  duck  and  one  of  three  species  in  the 
genus  Somateria.  Spectacled  eiders 
historically  nested  discontinuously 
along  the  west  coast  of  Alaska  from 
Nushagak  Peninsula  north  to  Barrow 
and  east  nearly  to  the  Yukon  Territory 
border  (Bailey  1948;  Dau  and 
Kistchinski  1977;  Derksen  et  al.  1981; 
Johnson  and  Herter  1989;  Wamock  and 
Troy  1993).  They  also  have  nested  on  St. 
Lawrence  Island,  Alaska,  in  the  Bering 
Sea  (Fay  1961).  Along  the  arctic  coast  of 
Russia,  spectacled  eiders  nest  from  the 
north  side  of  the  Chukotsk  Peninsula 
west  to  the  Lena  River  Delta  and 
Novosibirsk!  Islemds  (Buturlin  1910; 
Dementev  and  Gladkov  1952;  Portenko 
1972).  Today,  primary  nesting  grounds 
are  the  Yukon-Kuskokwim  Delta  and 
north  central  arctic  coast  (Cape  Simpson 
to  the  Sagavanirktok  River,  hereafter 
referred  to  as  the  North  Slope)  of  Alaska 
and  the  Chaun  Gulf  and  Kolyma, 
Indigirka  and  Yana  river  deltas  in 
Russia. 

The  Service  estimates  that  the  number 
of  nesting  spectacled  eiders  on  the 
Yukon-Kuskokwim  Delta  has  rapidly 
and  continuously  declined  by  over  96 
percent  in  the  past  20  years  (Stehn  et  al. 
1993;  Wamock  and  Troy  1993;  Ely  et  al., 
in  press).  Information  from  researchers 
in  the  Prudhoe  Bay,  Alaska,  oilfields 
(Wamock  and  Troy  1993)  and  Native 
elders  at  Wainwright  (R.  Suydam,  pers. 
comm.)  suggest  local  population 
declines  on  the  North  Slope.  No  data  are 
available  for  examining  overall  trends 
on  the  North  Slope  or  in  Arctic  Russia. 

The  Service  responded  to  a  December 
1990  petition  to  list  the  spectacled  etder 
as  endangered.  After  review  of  the  best 
available  commercial  and  scientific  data 
the  species  was  designated  as 
.  threatened  on  May  10, 1993  (FR 
58(88):24474-27480).  The  primary 
reason  for  listing  spectacled  eiders  was 
their  rapid  and  continuing  decline  on 
the  Yukon-Kuskokwim  Delta  breeding 
grounds,  and  indications  that  they  may 
have  declined  on  Alaska's  North  Slope, 
as  well.  Other  factors  that  contributed  to 
the  Service's  concern  for  the  species' 
status  were  varying  impacts  dtie  to 
human  activities  and  population 
growth. 


Causes  of  this  species'  dramatic 
decline,  as  well  as  the  identification  and 
determination  of  relative  importance  of 
current  obstacles  to  recovery,  have  yet 
to  be  determined.  Several  current  and 
historical  causes  of  mortality  have  been 
identified;  they  are  predation  by  fox  and 
gulls,  subsistence  and  sport  harvest,  egg 
and  scientific  collecting,  and 
environmental  contamination.  Other 
causes  of  mortality  are  suspected,  such 
as  collisions  with  commercial  fishing 
vessels,  changes  in  the  food  web,  glc^l 
climatic  changes,  competition  from 
other  marine  species,  and  diseases  and 
parasites. 

Basic  natural  history  information  to 
elucidate  the  causes  for  decline  and 
obstacles  for  recovery  is  lacking. 
Information  about  the  distribution  and 
abundance  of  spectacled  eiders 
throughout  the  year  is  fragmentary,  as  is 
our  understanding  of  the  demography 
and  population  dynamics  of  this 
species.  Whether  the  nesting 
populations  of  spectacled  eiders  in  the 
three  primary  geographic  areas  are 
genetically  or  demographically  distinct 
is  unknown,  yet  specific  recovery 
actions  and  priorities  may  hinge  on 
such  a  determination. 

In  light  of  these  significant  data  gaps, 
an  exhaustive  list  of  tasks  required  to 
achieve  recovery  cannot  yet  be 
presented.  Instead,  interim  recovery 
efforts  that  proceed  simultaneously 
along  three  fronts — preliminary 
management  actions  to  eliminate  known 
sources  of  mortality;  exploratory  data 
collection  and  analysis;  and  hypothesis- 
testing  regarding  the  causes  of  the 
species*  decline  and  obstacles  to  its 
recovery — are  recommended.  Over  the 
next  several  years,  recovery  efforts 
should  focus  on  the  following  topics: 

(1)  Through  meaningful  participation, 
involve  Native  Alaskans  living  within 
the  historical  range  of  the  species  in 
recovery  and  management  efforts; 

(2)  Increase  efforts  to  reduce 
mortality; 

(3)  Quantify  and  monitor  existing 
breeding  populations; 

(4)  Determine  molting,  migration,  and 
wintering  areas  and  habitats; 

(5)  Conduct  research  on  the 
demography  and  biology  of  the  species 
and  develop  demographic  models;  and 

(6)  Attempt  to  determine  causes  for 
the  species'  decline  and  obstacles  to  its 
recovery. 

The  geographic  areas  of  emphasis  for 
these  recovery  efforts  are  the  Yukon- 
Kuskokwim  Delta,  the  North  Slope,  and 
to  a  lesser  degree  St.  Lawrence  Island, 
and  Seward  Peninsula,  Alaska,  and 
Arctic  Russia. 


Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 
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Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f). 

Dated:  October  14, 1994. 
David  B.  Allen. 

Acting  Regional  Director.  Region  7,  Fish  and 
WUdlife  Service. 
|FR  Doc  94-26413  Filed  U>-24-*»4;  8:45  am) 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  15, 1994.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  tlie  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Parle  Service,  P.O.  Box  37127. 
Washington,  DC  20013-7127.  Written 
comments  should  be  submitted  by 
November  9, 1994. 
Antoinette  J.  Lee, 

Acting,  Chief  of  Registration,  National 
Register. 

CALIFORNL^ 

Los  Angeles  County 

Bonnie  Court  (Bungalow  Courts  in  Pasadena 

TR).  140  S.  Bonnie  Ave..  Pasadena. 

94001325 
Court  at  1274—1282  North  Raymond  Avenue 

(Bungalow  Courts  in  Pasadena  TR).  1274 — 

1282  N.  Raymond  Ave..  Pasadena. 

94001315 
Court  at  275  North  Chester  Avenue 

(Bungalow  Courts  in  Pasadena  TR).  275  N. 

Chester  Ave..  Pasadena.  94001324 
Court  at^33—549  North  Uncoln  Aveni:e 

(Bungalow  Courts  in  Pasadena  TR).  533— 

549  N.  Lincoln  Ave..  Pasadena.  94001320 
Court  at  638—650  North  Mar  Vista  Avenue 

(Bungalow  Courts  in  Pasadena  TR).  63&— 

650  N.  Mar  Vista  Ave.,  Pasadena.  94001319 
Court  at  940—948  North  Raymond  Avenue 

(Bungalow  Courts  in  Pasadena  TR).  940— 

948  N.  Raymond  Ave.,  Pasadena,  94001317 
Harnetiaux  Court  (Bungalow  Courts  in 

Pasadena  TR).  48  N.  Catalina  Ave., 

Pasadena.  94001321 
Kosy  Knook  Court  (Bungalow  Courts  in 

Pasadena  TR).  830  Brooks  Ave..  Pasadena 

94001322 
Mary  Louise  Court  (Bungalow  Courts  in 

Pasadena  TR).  583—599  N.  Mentor  Ave., 

Pasadena,  94001318 
Mentor  Court  (Bungalow  Courts  in  Pasadena 

TR).  937  E.  California  Blvd..  Pasadena, 

94001323 
Washington  Court  (Bungalow  Courts  in 

Pasadena  TR),  475  E.  Washington  Blvd., 

Pasadena.  94001316 

FLORIDA 
Sarasota  County 

Valencia  Hotel  and  Arcade  (Venice  MPS). 
229  W.  Venice  Ave..  Venice.  94001303 

GUAM 
Guam  County 

Cruz  Water  Catchment  (Water  Catchments 
MPS),  .01  mi.  S  of  Guam  9,  SE  of  Potts 
Junction,  (Agafa  Gumas)  Yigo,  94001310 

Guzman  Water  Catchman  (Water  Catchments 
MPS).  0.25  mi.  S  of  GU  8  and  0.25  E  of  GU 
10,  (Nalao)  Barrigada,  94001312 


BILL  HG 


rat 


d 

anc 


Ti  rre  Water  Catchment  (Water  Catchments 
ilPS).  Hatsuho  Golf  Course,  Yigo  (Piga). 
)4001311 

M^INE 

Ai  [>ostook  County 

Sl  nset  Lodge,  .5  mi.  S  of  ME  161.  on 

-ladawaska  Lake,  eastern  shore,  Stockholm 
icinity,  94001304 

M!  SSISSIPPI 
Co  ihoma  County 

Pr  irie  Plantation  House.  1545  Old  River  Rd.. 
i  llarksdale  vicinity,  94001305 

Co  >iah  County 

Hl  ber.  Charles  Morris.  House,  199  N.  Jackson 
i  t..  Crystal  Springs.  94001306 

He  mes  County 

He  mes  County  Courthouse  Complex.  Court 
i  q..  Lexington.  94001301 

fei  erson  Davis  County 

/ef  irson  Davis  County  Courthouse,  Jet.  of  N. 
(  olumbia  Ave.  and  Third  St.,  Prentiss, 
S 1001308 

(on  »  County 

/on  ?s  County  Courthouse  and  Confederate 
A  'onuitient  at  Ellisville,  Bounded  by  Court. 

oily,  Calhoun  and  Iv>-  Sts.,  Ellisville, 
?  1001307 

Wa  thall  County 

Wa  thall  County  Courthouse  and  fail,  200 
B  ill  Ave..  Tylertown.  94001302 

te:  as 

Doj  ley  County 

Cla  vndon  Motor  Company  Building.  221  S. 
illy  St..  Clarendon.  94001309 

IFr|Doc.  94-26423  Filed  10-24-94;  8:45  am! 
i  COOC  4310-7I>-M 
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Bu  eau  of  Reclamation 

CIS  -k  County  Wetlands  Partt  Master 
Plali.  East  Las  Vegas,  NV 

AGdNCY:  Bureau  of  Reclamation, 
\nU  rior. 


ACT  ON 


:  Notice  of  intent  to  prepare  a 
environmental  impact  statement 
notice  of  scoping  meeting  for  Clark 
Coi  nty  Wetlands  Park  Master  Plan. 


SUM  MARY:  Clark  County  Departments  of 
Cor  iprehensive  Planning  and  Parks  and 
Rec  eation  propose  to  develop  a  desert 
wetlands  park  in  Las  Vegas  Wash, 
een  the  Sam  Boyd  Stadium  and 
Las  Vegas,  east  of  the  City  of  Las 
s,  Nevada.  A  portion  of  the  park 
wot  Id  be  on  Bureau  of  Reclamation 
(Re<  laraation)  land.  Reclamation 
pro  loses  to  prepare  a  draft 

ronmental  impact  statement  (EIS)  to 
the  impacts  associated  with 
conitruction  and  operation  of  the  park. 
A  s<joping  meeting  is  planned  to  provide 


bet 
Lak^ 
Veg  1 


env 


add -ess 


information  and  receive  oral  comment's 
from  interested  parties. 

DATE  AND  ADDRESS:  Scoping  meeting, 
November  9,  1994,  7  p.m..  Las  Vegas 
Natural  History  Museum,  900  Las  Vegus 
Boulevard  North,  Las  Vegas,  Nevada. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  should  be 
addressed  to  Del  Kidd,  Bureau  of 
Reclamation,  Lower  Colorado  Region, 
P.O.  Box  61470,  Boulder  City,  NV 
89006-1470,  telephone:  (702)  293-8698. 
SUPPLEMENTARY  INFORMATION:  Since 
1970,  470  acres  of  wetlands  in  Las  Vegas 
Wash  have  been  lost  to  erosion,  and 
hundreds  of  thousands  of  tons  of  eroded 
material  deposited  downstream  in  Lake 
Mead.  Las  Vegas  Wash  is  a  unique 
desert  wetland  with  important 
recreation  and  conservation  potential. 
Four  alternative  plans  have  been 
developed  in  a  Wetlands  Park  Master 
Plan  being  prepared  by  the  Clark  County 
Departments  of  Comprehensive 
Planning  and  Parks  and  Recreation. 
These  alternatives,  plus  a  no  action 
alternative,  will  be  evaluated  in  the  EIS. 
All  action  alternatives  include 
approximately  15  erosion  control 
structures  in  Las  Vegas  Wash,  as  well  as 
extensive  wetlands  enhancement.  Each 
alternative  focuses  on  a  concept  of 
intensity  and  type  of  park  use: 
consertfation,  recreation,  full 
development,  and  a  balance  of  the  three. 
The  draft  EIS  is  expected  to  be  available 
for  public  review  and  comment  by  the 
middle  of  1995. 

Public  workshops  with  agency 
representatives  and  interested  parties 
have  been  held  on  the  Master  Plan  to 
ensure  that  tlie  park  components  are 
appropriate  to  the  community  and  tlie 
environment.  Future  public  meetings 
will  include  an  EIS  scoping  meeting  and 
a  public  hearing  to  ensure  that  a  full 
range  of  all  issues  related  to  the 
proposed  action  are  identified  and 
addressed. 

Dated:  October  19, 1994. 
Lawrence  F.  Hancock, 
Regional  Director.  Lower  Colorado  Region. 
IFR  Doc.  94-26367  Filed  10-24-94;  8:45  am] 
BtLUNQ  CODE  43ia.«4-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-62  (Sub-No.  79X)] 

The  Atchison,  Topeka  &  Santa  Fe 
Raihway  Co.—  Abandonment 
Exemption— in  Atchison  County,  KS 

The  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  (Santa  Fe)  has  filed  a 
notice  of  exemption  under  49  CFR  1152 


Subpart  F — Exempt  Abandonments  to 
abandon  a  4.6-mile  segment  of  its 
Atchison  Subdivision  between  milepost 
2.00  at  or  near  Pamell  and  milepost  6.60 
at  or  near  Atchison,  in  Atchison  County, 
KS. 

Santa  Fe  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
goverrmient  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  24, 1994,'  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),3  and  trail  use/rail  banking 
statements  imder  49  CFR  1152.29  must 


'  While  applicant  filed  its  verified  notice  on 
September  30. 1994  and  therefore  seeks  to 
consummate  this  abandonment  on  November  19, 
1994,  newspaper  publication  did  not  occur  until 
Octotjer  5, 1994.  Accordingly,  consummation 
cannot  occur  until  November  24. 1994.  at  the 
earliest. 

'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  enviroiunental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  l.CC.  2d 
377  (1989).  Any  entity  seeking  a  stay  on 
enviroiunental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  tiefore 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4 1.CC  2d  164  (1987). 


be  filed  by  November  4, 1994.*  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  14, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Dennis  W. 
Wilson,  The  Atchison,  Topeka  &  Santa 
Fe  Railway  Company,  1700  East  Golf 
Road,  Schaumburg,  IL  60173. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  October  28, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  caUing 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  October  18, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

[FR  Doc.  94-26398  Filed  10-24-94;  8:45  ami 
BiLUItG  CODE  703S-01-P 


[Docket  No.  AB-290  (Sub-No.  147X)] 

Norfolk  Southern  Railway  Company- 
Abandonment  Exemption — at  Hilltop 
(Martinsville),  VA 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  5.5  miles  of  rail  line 
between  milepost  36.1-DW  and 
milepost  41.6-DW  at  Hilltop 
(Martinsville),  VA. 

NS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  Une  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 


*The  Commission  will  accept  a  late-filed  nail  use 
request  as  long  as  it  retains  jurisdiction  to  do  to. 


such  user)  regarding  cessation  of  ser\ice 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (noUce  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  24,  1994,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27{c)(2).2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  ^  must 
be  filed  by  November  4, 1994.  Petitions 
to  r»open  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  14, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  biterstate  Commerce 
Commission,  Washington,  EXD  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Three  Commercial  Place, 
Norfolk,  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

NS  nas  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 


'  A  slay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  enviroiunental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Envirorunent  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  Sfr 
Exemption  of  Chit-of-Service  Rail  Lines.  S  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  t)efore 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment— Offers  ui 
Finan.  Assist..  4  I.C.C2d  164  (1987). 

^The  Commission  will  accept  a  late-filed  trci!  .  m: 
request  as  long  as  it  retain^  jariadiction  to  do  so. 


53664 Federal  Register  /  Vol    59.  No.  205  /  Tuesday,  October  25.  1994  /  Notices 

^^— ^'^^^^^^™^"^— ^^^^^— ^^^^^^^^^^— ii^^™^i^^^MMiM^— ^ii^M^—I^M^^— ^^^B^i^^^^^^ 


by  October  28. 1994.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219.  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEA.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
cofvditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  September  14, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Oinjctor,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

IFR  Doc.  94-25996  Filed  10-24-94;  8:45  am] 
BILUNC  C00€  7035-OI-P 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Labor  Research  Advisory  Council; 
Meetings  and  Agenda 

The  Fall  meetings  of  committees  of 
the  Labor  Research  Advisory  Council 
will  be  held  on  November  15  and  16. 
All  of  the  meetings  will  be  held  in  the 
Conference  Center  of  the  Postal  Square 
Building  (PSB).  2  Massachusetts 
Avenue,  NE.,  Washington,  D.C. 

The  Labor  Research  Advisory  Council 
and  its  committees  advise  the  Bureau  of 
Labor  Statistics  with  respect  to  technical 
matters  associated  with  the  Bureau's 
programs.  Membership  consists  of 
union  research  directors  and  staff 
members.  The  schedule  and  agenda  of 
the  meetings  are  as  follows: 

Tuesday,  November  15, 1994 

9:30  a.m. — Committee  on  Wages  and 
Industrial  Relations  Meeting  Room  1 

I .  Report  on  current  activities 
i  Report  on  the  Academic  Conference 
on  Employee  Benefits  Survey/ 
Employment  Cost  Index  iEBS/ECI) 
Integration 

3.  New  union/nonunion  data  from  the 
Employee  Benefits  Survey 

4.  New  Cost  Level  data  from  the 
Employment  Cost  Index 

1 :00  p.m.— Committee  on  Productivity, 
Technology  and  Growth — Meeting  Room 
1 

1 .  Brief  report  on  recent  developments 
in  productivity  office 

2.  Report  on  Federal  Productivity 
Measurement  Program 

3.  Update  on  good  jobs/bad  jobs  analysis 
- .  Other  business 
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Co  nmittee  on  Foreign  Labor  Statistics 
Me  ?ting  Room  1 

1 .  BLS  efforts  to  develop  statistical 
coi  ipahsons  between  the  U.S.  and 
ne\  /[y  industrializing  countries. 

W(  Inesday,  November  16, 1994 

9:3  )  a.m. — Committee  on  Employment 
am'  Unemployment  Statistics — Meeting 
Rot  m  1 

1 .  i  tatus  of  FY  1995  Budget 
2. 1  eports: 
a  National  Longitudinal  Survey: 

Plans  for  expansion 
b  Mass  layoff  statistics:  A  new 

beginning 
c  Wage  records:  A  promising  future 

d^ta  source 
c   Occupational  classification  revision 
3.1  iscussion: 
a  Components  of  a  comprehensive 
labor  market  information  system 

1 :0t '  p.ni. — Committee  on  Prices  and 
Liv  ng  Conditions  Meeting  Room  1 

1. '  he  Consumer  Price  Index  (CPI)  and 

t  e  CPI  Revision 
2. 1  he  Producer  Price  Indexes  Program 
3.  C  ther  business 

7  le  meetings  are  open  to  the  public 
Per  ons  plaiming  to  attend  these 
mo(  tings  as  observers  may  want  to 
con  ;act  Wilhelmina  Abner  on  (Area 
Co(  e  202) 606-5970. 

S  ?ned  at  Washington,  IX:..  this  l-7th  day 
ofC  :toberl994. 

KatI  larine  G.  Abraham, 

Con  missioner, 

IFR  Doc.  94-26411  Filed  10-24-94;  8:45  am) 
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Em  >loyfnent  and  Training 
Adi  ministration 

Not  ce  of  Attestations  Filed  by 

Fac  lities  Using  Nonimmigrant  Aliens 

as  I  tegistered  Nurses 

AGE  ^cy:  Employment  and  Training 
Adi  linistration.  Labor. 
ACT  ON:  Notice. 


on 
the 


SUh  i^ary:  The  Department  of  Labor 
(IK  L)  is  publishing,  for  public 
infc  rmation.  a  list  of  the  followdng 
hea  th  care  facilities  that  have  submitted 
atte  stations  (Form  ETA  9029  and 
exp  anatory  statements)  to  one  of  four 
Reg  onal  Offices  of  DOL  (Boston, 
Chi  :ago,  Dallas  and  Seattle)  for  the 
pur  )ose  of  employing  nonimmigrant 
alie  1  nurses.  A  decision  has  been  made 
t  lese  organizations*  attestations  and 
are  on  file  with  DOL, 
ADO  BESSES:  Anyone  interested  in 
ins;  ecting  or  revievdng  the  employer's 
atte  Jtation  may  do  so  at  the  employer's 
pla(  e  of  business. 


Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-^456,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  Department  of  Labor. 
The  address  of  such  offices  are  found  in 
many  local  telephone  directorie*,  or 
may  be  obtained  by  writing  to  the  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  Department 
of  Labor,  Room  S-3502,  200 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20210. 
FOR  FURTHER  INFORMATKDN  CONTACT: 

Regarding  the  Attestation  Proce':s: 
Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-free  number). 

Regarding  the  Complaint  Process: 
Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  will  be  made  to  the  Chief.  Farm 
Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  EMDL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  Parts 
655,  Subpart  D.  and  29  CFR  Part  504, 
(January  6, 1994).  The  Employment  and 
Training  Administration,  pursuant  to  20 
CFR  655.310(c),  is  publishing  the 
following  hst  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing  and  those  which  have 
been  rejected. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 


requested  foreign  nurses  for  their  staff. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities  chief  executive 
officer  also  are  listed  to  aid  public 
inquiries.  In  addition,  attestations  and 


explanatory  statements  (but  not  the  full 
supporting  documentation)  are  available 
for  inspection  at  the  address  for  the 
Emplojmnent  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  the  attestation, 
such  complaint  must  be  filed  at  the 


address  for  the  Wage  and  Hour  Division 
of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  D.C,  this  13th  day 
of  October,  1994. 

fohn  M.  Robinson, 

Deputy  Assistant  Secretary,  Employment  and 
Training  Administration. 


Division  of  Foreign  Labor  Certifications,  Health  Care  Faciuty  Attestations 

(Form  ETA-9029) 


ceo — Name/Facility  Name/Address 


State 


ETA  Region  1 
08/29m  to  09/04/94 


Joan  P.  Lyke,  Atrium  Plaza  Health  Care  Ctr.  Inc..  240  Winthrop  Ave,  New  Haven.  CT  06511.  203-789-0500 

ETA  Control  Numtjer— 1/214266  Action— Accepted 
Eleanor  B.  Baird,  Candlewood  Valley  Care  Center.  30  Park  Lane  East,  New  Milford,  CT  06776-9998,  203-355- 
0971. 

ETA  Control  Numtier— 1/214262  Action— Accepted 
Kenneth  Kallen,  New  London  Convalescent  Home,  88  Clark  Lane.  Waterford.  CT  06385,  203-442-0471  

ETA  Control  Numtjer— 1/214300  Action— Accepted 
Joseph  Barrick.  Riverdale  Gardens  Inc..  42  Prospect  Avenue,  West  Springfield,  MA  01089,  413-733-3151  

ETA  Control  Numt>er— 1/214264  Action— Accepted 
Richard  P.  Blinn,  Greenbriar  Terrace  Healthcare,  55  Harris,  Rd.,  Nashua,  NH  03062,  608-888-1573 

ETA  Control  Number— 1/214326  Action — Accepted 
Karen  E.  Marsh,  New  Community  Extended  Care,  266  South  Orange  Avenue,  Newark,  NJ  07103,  201-624-2020  ... 

ETA  Control  Number— 1/214325  Action— Accepted 


ETA  Region  1 
09/19/94  to  09/25/94 


Kim  Czepiga,  Saint  Regis  Healtti  Center,  1354  Chapel  Street,  New+Haven,  CT  06511,  203-667-6300 

ETA  Control  Numt)er— 1/214564  Actiorv— Accepted 
Richard  P.  Blinn,  Brittany  Convalescent  Home,  168  West  Central  St..  Natick,  MA  01760,  508-655-1000 

ETA  Control  Numt»er— 1/214749  Action— Accepted 
Richard  P.  Blinn,  Presentatkjn  Manor  Nursing  Home,  10  Bellamy  St.,  Brighton,  MA  02135,  861-7000  .._ 

ETA  Control  Number— 1/214695  Action— Accepted 
Nadine  Sibilia,  Eastern  Shore  Nursirig  &  Rehab.  Ctr.,  1419  Route  9,  North  Cape  May  Court  House,  NJ  08210.  609- 
465-2260. 

ETA  Control  Number— 1/214748  Action— Accepted 
Dotores  Turco,  Lincoln  Park  Nursing  Center,  499-521  Pine  Brook  Road,  Lincoln  Park,  NJ  07035-1804,  201-696- 
3300. 

ETA  Control  Numtjer— 1/214532  Actfon— Accepted 
Leticia  Matias,  Caton  Park  Nursing  Home,  1312  Caton  Ave.,  Brooklyn  NY  11226,  718-693-7000 

ETA  Control  Numtjer— 1/214806  Action— Accepted 
Eugene  G.  BattenfekJ,  Fiekteton  Lodge  Nursing  Home,  666  Kappock  Street,  Bronx,  NY  10463,  718-549-1203  

ETA  Control  Number— 1/214805  Action— Accepted 
Sheila  Blutstein,  Kings  Highway  Hosp.  Center,  3201  Kings  Highway,  Brooklyn,  NY  11234  718-252-3000 

ETA  Control  Number— 1/214527  Action— Accepted 
James  Bitonti,  Nursing  Personnel  Homecare,  97-M  Main  Street,  Stony  Brook,  NY  11790,  516-689-9700 

ETA  Control  Numtjer— 1/214533  Actkjn— Accepted 
Fitomena  Acevedo,  Nydns,  Inc.,  6  East  45  Street,  Ste  1506,  New  York,  NY  10017,  212-683-6877  

ETA  Control  Number— 1/214582  Action— Accepted 
Benjamin  Santos,  United  Staffing  Agency,  Inc.,  82-72  Broadway,  Elmhurst,  NY  11373,  718-205-1131  

ETA  Control  Number— 1/214528  Action — Accepted 
Lawrence  J.  Centella,  REN  Centers  of  Massachusetts,  Inc.,  660  Harrison  Ave.,  Boston,  MA  02118,  617-859-7000  .. 

ETA  Control  Numtjer— 1/2151 13  Action— Accepted 
Lawrence  J.  Centella,  REN  Centers  of  Massachusetts,  Inc.,  88  E.  Newton  Street,  Boston,  MA  02118.  617-63S-7571 

ETA  Control  Number— 1/215135  Actiorv- Accepted 
Blanquita  Bonifacio,  Beverwyck  Nursing  Home.  420  S.  Bevenwyck  Road,  Parsippany,  NJ  07054,  201-887-0156  

ETA  Control  Number— 1/214987  Actkjr>— Accepted 
Eleanor  Rivera,  Eastem  Nursing  Services,  Inc.,  571  Bkxjmfield  Ave.,  Verona,  hU  07044, 201-857-5662 

ETA  Control  Numtjer- 1/215115  Actkjn— Accepted 
Robert  Kovacs,  Regent  Care  Center,  50  Polifly  Road,  Hackensack,  NJ  07601,  201-646-1166 

ETA  Control  Number— 1/215120  Action— Accepted 
Hawa  8.  Ujriss,  United  Hospital  Medcal  Center,  406  Boston  Post  Road,  Port  Chester,  NY  10573,  914-939-7000  .... 


CT 


MA 


NJ 


NJ 


NY 


NY 


NY 


NY 


NY 


NY 


MA 


MA 


NJ 


NJ 


NJ 


NY 


Action  date 


08/29/94 
08'29,'94 

0a'29.'94 
08/29/94 
06^30/94 
08/30,-94 


09/2294 
09/22/94 
09/22/94 
09/22*94 

09/22/94 

09/23,'94 
09.'23/94 
09/22-94 
09/22/94 
09/22'94 
09/22/94 
09/30/94 
09/30/94 
09/27/94 
09/30  94 
09/30'94 
09/30.54 
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Division  of  Foreign  Ubor  CEi+nRCATiONS.  Health  Care  Faciuty  Attestations— Continued 

[Fofm  ETA-9029J 


CEO— Name^  facility  Name/Address 


ETA  Control  Number— 1/215566  ActiOQ— Accepts  d 
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53667 


State 


ETA  Region  10 
08/22/94  to  08/28/94 


Det)b»e  Grantham,  Delano  Regional  Medical  Center.  1 401  Garces  Highway,  P.O.  Box  460,  Delano.  CA  93213  805- 
725-4800. 

ETA  Control  Number— 10/205182  Actiorv- Accep^d 
Michael  L.  Skaggs,  Pacific  Hills  Manor.  370  Noble  Court,  Morgan  Hill,  CA  95037,  408-779-7346 

ETA  Control  Number— 1 0/2051 00  Action— Accepted 
Bartjara  Gamer,  Pa*  Tustin  Healthcare  &  Rehab  Ctr.  2210  East  First  Street,  Santa  Ana,  CA  92705,  714-547-7091 

ETA  Control  Number— 10/205099  Action— AccepI  ed 
Fred  Friedman.  Royal  Convalescent  Hospital,  Inc..  32  )  Cattle  Call  Drive,  Brawley,  CA  92227,  619-344-5431  

ETA  Control  Number— 10/205076  Action— AccepI  ed 
Bartjara  Blanchard,  Salick  Health  Care,  Inc..  8201  Bei  eriy  Boulevard.  Los  Angeles,  CA  90048.  310-966-3500 

ETA  Control  Number— 10/205077  Action— AccepI  ed 
Toni  Evans,  Kauai  Care  Center.  P.O.  Box  507.  WainK  a.  HL96796.  808-338-1681 

ETA  Control  Number— 10/205078  Action— AccepI  ed 


^ 


-AccepI  ed 


John  McCollum,  Casa  Grande  Regional  Medical 
602-426-6300. 

ETA  Control  Number— 10/205317  Action— Accepfed 
John  McCollum,  Central  Arizona  Medical  Center,  45C 
602-426-6300. 

ETA  Control  Number— 10/205316  Action— Accep^d 
John  McCollum,  Desert  Valley  Care  Center,  950  N 

ETA  Control  Number— 10/205315  Action— Accepfed 
Gerry  Garcia,  Beaumont  Convalescent  Hospital,  14< 
1166. 

ETA  Control  Number— 10/205199  Action— Accepted 
Nancy  Mulroney,  Wood  River  Medical  Center.  Sun 

ETA  Control  Number— 10,'205441  Actioi 
M.D.  Felipe  L  Chu,  D  and  C  Care  Cfenter,  1640  North 

ETA  Control  Number— 10/205241  Action— Accepted 
Solomon  GokJner,  Georgian  Court  Nursing  &  Rehab 
1550. 

ETA  Control  Number— 10/205309  Action— Accepted 
June  Hernandez,  Good  Shepherd  Convalescent 
310-328-0812. 

ETA  Control  Number— 10/205209  Action— Accepted 
Gerakjine  Carino.  Hacienda  Convalescent  Hospital, 

ETA  Control  Number— 10/205237  Action— Accepted 
Robert  J  Myers,  Pleasarrton  Convalescent  Hospital, 

ETA  Control  Number— 10/205310  Aclion— Accepfed 
Rose  Calhoun,  Victoria  Care  Center,  5445  Everglade; 

ETA  Control  Numt)er—1 0/205240  Action— AccepI  ed 
Clarice  Wilson.  Bay  Harbor  Hotpital/THartxsr  Health,  1 

ETA  Control  Number— 10/205223  Action— Accepted 
Roger  Policar,  Nurses  cf  Welltjest,  1602  Summitridge 

ETA  Control  Number— 10'20531 3  Action— Accep^ 
Janie  Ames,  Vencor  Hospital — Los  Angeles,  5525 

ETA  Control  Number— 10-205212  Actiorv- Accepted 
June  Hernandez,  Vermont  Care  Center,  22035  South 

ETA  Control  Number— 10/205211  Action— Accepfed 
Solomon  Guerrero,  Victor  Valley  Community  Hospital, 

ETA  Control  Number— 10/205371  Actkjn— Accep|ed 
Larry  J.  Mays,  Villa  Convalescent  Hospital,  Inc.,  8965 

ETA  Control  Numtier— 10/205314  Action— Accep^d 
John  Lopez,  Visalia  Convalescent  Hospital,  1925 

ETA  Control  Number— 10/205312  Actior>— Accepfed 
June  Hernandez,  Washington  Convalescent  Hospital 
310-328-0812. 

ETA  Control  Number— 10/205222  Action— Accept 
Robert  0.  Kent,  Oneida  County  Hospital,  150  North 


Ceijte,  1800  East  Florence  Boulevard,  Casa  Grande.  AZ  85222, 

West  Adamsville  Road,  P.O.  Box  2080,  Florence.  AZ  85232, 

;d 
Ajzola  Road.  Casa  Grande,  A2  85222,  602-426-6300 

1  North  Michigan  Avenue.  BeaumonL  CA  92223,  909-845- 

3d 

Valley 


Cenlsr.  11505  Kegel  Canyon  Street,  Lk.  View  Terrace.  CA  91342. 


CA 

CA 
CA 
CA 
CA 
CA 


ETA  Region  10 
08/29/94  to  09/04/94 


Road.  Sun  Valley.  ID  83353.  208-622-3333 

Fairo"aks  Avenue,  Pasadena,  CA  91 103,  818-798-1175 

2828  Meadow  Lark  Drive.  San  Diego.  CA  92123.  818-986- 


1  W.  Putnam  Avenue,  Porterville,  CA  93257.  209-784-7375  . 
Neal  Street,  Pleasanton.  CA  94506.  510-462-2400  

Street.  Ventura,  CA  93003,  805-642-1736 

!d 
'  37  West  Lomita  Blvd.,  Harbor  City,  CA  90710.  310-784-5830 
ed 
Drive,  Diamond  Bar,  CA  91765,  909-860-0885 

Avenue,  Los  Angeles,  CA  90056,  310-642-0325 

Vermont  Avenue,  Torrance,  CA  90502.  310-328-0812  

15248  11th  Street.  Victorville,  CA  92392,  619-245-8691  

Magnolia  Avenue,  Riyerside.  CA  92503.  909-689-5788  

Avenue.  Visalia.  CA  93291.  209-732-6661  

2300  West  Washington  Boulevard.  Los  Angeles,  CA  90018. 


2  0  West.  Maiad.  ID  83252.  208-766-2232 


AZ 

AZ 

AZ 
CA 

10 

CA 

CA 

CA 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

ID 


Action  date 


08/25/94 

08/26/94 
08/26/94 
08/22/94 
08/24/94 
0&'23/94 


08/31/94 

08/31/94 

08/31, '94 
08/31/94 

08/31/94 
09/10/94 
09/10/94 

09/10/94 

09/10/94 
09/10/94 
09/10/94 
09/1 2'94 
09/16/'94 
09/11-94 
09/12/94 
09/13/94 
09/l6/'94 
09/15/94 
09/13/94 

09/1 2«4 


DIVISION  OF  FOREIGN  LABOR  CERTIFICATIONS,  HEALTH  CARE  FACILITY  ATTESTATIONS— Continued 

Fonn  ETA-9029] 


CEO— Name/Facility  Name/Address 


ETA  Control  Number— 10/205509  Action— Accepted 


State 


ETA  Region  10 
09/1«/94  to  (Mr2S«4 


William  A.  Mathies,  Beverly  Manor  Convalescent  Hospital,  3002  Rowena,  Los  Angeles,  CA  90039.  213-666-1544  ... 

ETA  Control  Numl)er— 10/205380  Action— Accepted 
William  A.  Mathies,  Beverty  Manor  Convalescent  Hospital.  615  West  Ouarte  Road,  Monrovia.  CA  91016.  818-^58- 
4547. 

ETA  Control  Number— 10/205381  Action— Accepted 
William  A.  Mathies.  Beverty  Manor  Convalescent  Hospital.  850  South  Sunkist  Avenue.  West  Cow«a,  CA  91790. 
818-962-3368. 

ETA  Control  Number— 10/205382  Action— Accepted 
William  A.  Mathies,  Clovis  Convalescent  Hospital,  1 1 1  Barstow  Avenue,  Ctovis,  CA  93612. 209-299-2591  

ETA  Control  Number— 1 0/205384  Action— Accepted 


CA 
CA 

CA 

CA 


ETA  Region  10 
09/19/94  to  09/25/94 


William  A.  Mathies,  Beverty  Manor  Convalescent  Hospital,  3002  Rowena,  Los  Angeles.  CA  90039.  213-666-1544  ... 

ETA  Control  Number— 10/205380  Action— Accepted 
William  A.  Mathies.  Beverty  Manor  Convalescent  Hospital,  615  West  Duarte  Road,  Monrovia.  CA  91016,  818-358- 
4547.  • 

ETA  Control  Number— 1 0/205381  Action— Accepted 
William  A.  Mathies,  Beverly  Manor  Convalescent  Hospital,  850  South  Surtkist  AverHie,  West  Covina.  CA  91790. 
818-962-3368. 

ETA  Control  Number— 10/205382  Action— Accepted 
William  A.  Mathies,  Ctovis  Convalescent  Hospital,  1 1 1  Barstow  Avenue,  Cknns,  CA  93612,  209-299-2591  

ETA  Control  Number— 1 0/205384  Action— Accepted 


CA 
CA 

CA 

CA 


ETA  Region  10 
09/26mto  10/02«4 


William  A.  Mathies,  Beverty  Manor  Convalescent  Hospital,  3601  San  Dimes.  Bakersfiekl,  CA  93301 .  805-323-2694 

ETA  Control  Number— 10/205394  Actiorv— /Accepted 
William  A.  Mathies.  Beverty  Manor  Convalescent  Hospital,  2715  Fresno  Street.  Fresno.  CA  93721,  209-486-4433  ... 

ETA  Control  Number— 1 0/205395  Action— Accepted 
Ralph  M.  Agnello,  Brighton  Convalescent  Center,  1836  North  Fair  Oaks  Avenue,  Pasadena.  CA  91103,  81&-79&- 
9124. 

ETA  Control  Number— 10/205440  Action— Accepted 
William  A.  Mathies.  Chateau  Convalescent  Hospital,  1221  Rose  Marie  Lane.  Stockton,  CA  95207,  209-477-2664  .... 

ETA  Control  Number— 10/205403  Action— Accepted 
WHham  A.  Mathies,  Country  View  Convalescent  Hospital,  925  North  Cornelia,  Fresno.  CA  93706.  209-275-4758 

ETA  Control  Numt)er—1 0/205386  Action— Accepted 
William  A.  Mathies,  Fowler  Convalescent  Hospital,  306  East  Summer.  Fowler.  CA  93625,  209-834-2542 

ETA  Control  Numtjer— 10/205385  Actron — Accepted 
William  A  Mathies,  Franciscan  Convalescent  Hospital,  3169  M  Street,  Merced,  CA  95340,  209-722-6231 

ETA  Control  Number— 10/205398  Action— Accepted 
William  A  Mathies,  Hillcrest  Convalescent  Hospital,  3672  North  First  Street.  Fresno.  CA  93726. 209-227-5383  

ETA  Control  Numt)er—1 0/205387  Action— Accepteo 
William  A  Mathies.  Huntington  Drive  Convalescent  Hosp..  400  West  Huntington  Drive.  Arcadia.  CA  91106.  818- 
445-2421. 

ETA  Control  Number— 10/205376  Action— Accepted 
William  A  Mathies.  Hy-Lond  Convalescent  Hospital.  3170  M  Street.  Merced.  CA  95340.  209-723-1056 „ 

ETA  Control  Numt>er—1 0/205399  Action— Accepted 
WMiam  A  Mathies.  Hy-Lond  Corrvalescent  Hospital.  3408  East  Shiekte  Avenue.  Fresno.  CA  93726.  209-227-4063  .. 

ETA  Control  Number— 1 0/205388  Action— Accepted 
WiHiam  A  Mathies,  Hy-Lond  Convalescent  Hospital,  1900  Coffee  Road,  Modesto,  CA  95350. 209-526-1776  

ETA  Control  Number— 1 0/205400  Action— Accepted 
William  A  Mathies.  Hy-Pana  House  Convalescent  Hospital.  3510  East  ShieWs  Avenue.  Fresno,  CA  93726,  209- 
222-4807. 

ETA  U)ntrol  Number— 10/205389  Action— Accepted 
William  A  Mathies,  Hy-Pana  House  Convalescent  Hospital,  4520  North  El  Dorado  Averxje,  Stockton,  CA  95207, 
209-^77-0271. 

ETA  Control  Number— 10/205404  Action— Accepted 
Jeffrey  H.  Braga.  Merced  Community  Medk»l  Center,  301  E.  13th  Street.  Merced.  CA  95340,  209-385-7114 

ETA  Control  Number— 10/205238  Action— Accepted 
William  A  Mathies.  Modesto  Convalescent  Hospital.  515  East  Orangeburg  Avenue,  Modesto,  CA  95350.  209-529- 
0516. 

ETA  Control  Number— 10/205401  Action— Accepted 
\A«iam  A  Mathies.  Raintree  Convalescent  Hospital.  5265  East  Hunington,  Fresno.  CA  93727. 20»-25l-8244 


CA 
CA 
CA 

CA 
CA 
CA 
CA 
CA 
CA 

CA 
CA 
CA 
CA 

CA 

CA 
CA 

CA 


Actkm  date 


09/21/94 
09/22/94 

09^1/94 

09/21/94 


09/21/94 
09/22/94 

09/21/94 

09/21/94 


09/26/94 
09/26/94 
09/27/94 

09/26/94 
09/26/94 
09/26/94 
09/26/94 
09/26/94 
09/26/94 

09/26/94 
09i'26/94 
09/26'94 
09/26«4 

09/'26/94 

09/26/94 
09/26«4 

09/26/94 
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Division  of  Foreign  Labor 


CERTIFICATIONS,  HEALTH  CARE  FACIUTY  ATTESTATIONS— Continued 
[Form  ETA-9029] 


CEO— Nam  ;/Facility  Name/Address 


I  Action — Acc6  3ted 


ETA  Control  Numtter— J  0/205390 

William  A  Mathies,  Royal  Oaks  Convalescent  Hospi^l 

ETA  Control  Number— 1 0/205396  Action— Acc€ 
Wiiliam  A  Mathies.  San  Luis  Convalescent  Hospital, 

ETA  Control  Number— 10,205402  Action— Acc4)ted 
William  A  Mathies.  Sanger  Convalescent  Hospital, 

ETA  Control  Number— 10/205391  Action— A 
William  A  Mathies.  Selma  Convalescent  Hospital 

ETA  Control  Number— 1 0/205392 

William  A  Mathies.  Shatter  Convalescent  Hospital 

ETA  Control  Number— 1 0/205393  Action— Ac. 
William  A  Mathies.  Stockton  Convales<»nt  Hospita 
3522. 

ETA  Control  Number- 10/205405  Action— A. 
William  A  Mathies.  Westgate  Manor  Convalescent 

ETA  Control  Number— 10/205397 


2  350 
Action — Acca  jted 

21 D8 
'  Action— Acca  3ted 

1  10 
'  Action — Acce  )ted 


C8  )ted 


Action — Acce  )ted 


H3sp..  1700  Howard  Road.  Madera.  CA  93637.  209-673-9278  ... 


Cora  Bene<ficto.  CDC  o<  Cleveland  Park.  3520  Conrfecti 

ETA  Control  Number— 5'229991  Action— Accep  ed 
Susan  Kim.  Canng  Professionals.  Inc..  7144  N.  Keel  jr , 

ETA  Control  Numfcier— 5/229997  Actiorv— Accep  ed 
Marvin  Mermelstein.  Central  Nursing  Home,  Inc.,  241  0  1 

ETA  Control  Number— 5/229990  Action— Accep  Bd 
Charlotte  Kohn,  Dobson  Plaza,  inc.,  120  Dodge,  Evs  nston 

ETA  Control  Number— 5/229982  Action— Accepi  ed 
Felice  Cordero.  Glencrest  Nursing  &  Rehab  Center,  'At 

ETA  Control  Number— 5/229995  Action— Accep^d 
James  Samatas,  Lexington  Health  Care  Bloomi 
1700. 

ETA  Control  Number— 5/230014  Action— Accep  sd 
James  Samatas.  Lexi.-,gton  Health  Care  Lombard.  1 ;  00 

ETA  Control  Number— 5/230016  Action— Accep  3d 
Ja,mes  Samatas,  Lexington  Health  Care  Schaumburt .  6 

ETA  Control  Numtier- 5.230013  Action— Accepi  id 
Lucille  Devaux.  Maple  Hill  Nursing  Center,  Ltd..  P.O.  B( 

ETA  Control  Number— 5/ 2300C4  Actio.o— Accepi  jd 
Sherry  Ambrose,  Medbndge  Medical  &  Physical  Re  lab 
5779. 

ETA  Control  Number— 5.'229996  Action— Accep4d 
Maria  Becker,  Shendan  Health  Care  Center.  2534  El  m. 

ETA  Control  Number— 5/229992  Action— Acceol  id 


ticut  Avenue.  N.W.,  Washington,  DC  20008,  202-364-0070  .. 

jr  Avenue,  Lmcolnwood,  IL  60646,  708-677-6022     '  * 

i 

N.  Central  Avenue.  Chicago.  IL  60639,  312-889-1333 

,  IL  80202,  708-869-7744 

!451  W.  Touhy,  Chicago.  IL  60646.  312-338-6800  

155  S.  Bloomingdale  Rd,,  Btoomingdale,  IL  60103,  708-495- 


25(  I 


pi  id 


Gail  Jemigan.  Wash.ngson  Nursing  Facility,  2425 

ETA  Control  Number— 5/230391  Action— Acceptd 
Michael  llagan.  Active  Home  Healthcare,  Inc.,  1701 

ETA  Control  Number— 5/230383  Action— Acce,, 
Jeanne  E.  Campbell.  Palmwood  Health  Care  Center,,. 

ETA  Control  Number— 5/230387  Action— Accepi  Jd 
Michael  O'Rourke,  Sa.'nt  Anthony  Hospital,  2875  We  t  1 

ETA  Control  Number— 5/230334  Action— Accepi  jd 
R.  Kevin  McFeely.  Urbandale  Health  Care  Center,  4(  i  J 

ETA  Control  Number— 5/230449  Action— Accepi  jd 
Diane  Carlin  or  Eea  E.  Harford,  Comm.  Care  of 
Salem.  NC  27103,  308-946-3088. 

ETA  Control  Numtier- 5/230445  Action—. 
Clara  F.  San  Soucie,  Westminster-Canerbury 
804-264-6000. 

ETA  Control  Number— 5/230450  Action— AccepAd 


A  r\ 


Russell  Hemness,  Comm.  Care  of  Amer.  at  Winterse 

ETA  Control  Number— 5/230607  Action— Accept  xi 
Morns  Esformes,  Bourtionnais  Terrace.  133 


.  144  F  Street.  Gait,  CA  95632,  20^745-1537 
ted 

709  N  Street.  Newman.  CA  95360.  209-862-2862 
I 

Ninth  Street.  Sanger.  CA  93657.  209-875-6501 
I  ■   ■■■■■■' 

Stillman  Street.  Selma.  CA  93662.  209-896-4990 
d 

East  Tulare  Avenue.  Shaffer.  CA  93263. 805-746-3912 
d 

2740  North  California  Street.  Stockton.  CA  95204.  209-466- 


State 


CA 
CA~ 
CA 
CA 
CA 
CA 

CA 


ETA  Region  S 
08/29/94  to  09/04/94 


;  00  S.  Ma:n  Street,  Lombard,  IL  60148,  703-495-1700 
653  S.  Roselle  Rd.,  Schaumburg,  IL  60193,  708-495-1700 

BOK  2308  R.F.D..  Long  G.'ove.  IL  60047.  703-438-8275 

,  9401  S.  Kostner  Avenue,  Oak  Lawn,  IL  60453,  708-423- 

Eim.  Zion,  IL  60099,  708-746-8435  


DC 
IL 
IL 
IL 

\L  ^ 
IL 

IL 
IL 
IL 
IL 

IL 


ETA  Region  5 
09-05/94  to  09/11/94 


Street,  SE,  Washington.  DC  20020-3483,  202-889-3600 
1 

First  A\*e.  Suite  #507,  Maywood.  IL  60153.  708-786-6700 
1 

500  Maple  Street.  Piper  City.  IL  60959,  815-686-2277 

19th  Street,  Chicago,  IL  60623.  312-521-1710 
I                                                         > 
14  N.W.  84th  Street.  Urtsandale,  10  50322.  515-270-6838  

at  Central  City,  163  S.  Stratford  Court.  Ste.  205.  Winston- 


-Accepl  !d 
Corpi  ration.  ?300  Westbrook  Avenue.  Richmond.  VA  23227-3326. 


ETA  Region  5 
09/12/94  to  09/18/94 


tots  West  Summit.  Winterset.  lA  50273.  512-462-171 1 
I 
MohawhiDnve.  Bourtxwnais.  IL  60914,  815^37-4790  


lA 
IL 


Action  date 


09/26/94 
09'2&'94 
09/26/94 
09/26/94 
09/2694 
09'26.'94 

09/26/94 


08/31.-94 
Oa'31/94 
0831/94 
0&31/94 
08/31/94 
C9'0l/94 

09/01/94 
09  01/94 
08/31/94 
08/31 '94 

08-31/94 


09.0S/94 
09/09-94 
09.'09/94 
09/09/94 
09/09/94 
09/09'94 

09/09-94 


09/15/94 
09/12/94 
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DIVISION  OF  FOROGN  LABOR  CERTIFICATIONS,  HEALTH  CARE  FACILITY  ATTESTATIONS— Continued 

[Forni  ETA-902^ 


CEO— Name/Faolity  Name/Address 


ETA  Control  Number— 5/230460  Actk)n— Accepted 
Bradtey  Alter,  Danville  Care  Center.  Ud.,  1701  N.  Bowman,  Oanvile.  IL  61832, 217-443-2955 „ 

ETA  Control  Number— 5/230601  Action— Accepted 
Bradley  Alter,  Glenwood  Terrace,  Ltd.,  19330  S.  Cottage  Grove,  Glenwood.  IL  60425.  708-758-6200 

ETA  Control  Number— 5/230602  Actior>— Accepted 
Robert  T.  Bale,  KEIRO  Extended  Care  Center,  3919  West  Foster  Avenue.  Chicago,  IL  60625, 312-688-9500 

ETA  Control  Number— 5.730603  Actwo— Accepted 
Maria  ColeL  Ostomed  Healthcare  Pharmacy,  31 16  S.  Oak  Park  Avenue.  Bervvyn,  IL  60402,  708-795-7979 

ETA  Control  Number— 5/230608  Action— Accepted 
Lester  Edelson,  Pershing  Convalescent  Home,  3900  S.  Oak  Park  Avenue,  Stickney.  IL  60402. 708-484-7543  

ETA  Control  Numtjer— 5/230599  Actk>n— Accepted 
Morris  Esformes/Patricia  Sheridan.  Terrace  Nursing  Home,  161 5  Sunset  Ave,  Waukegan,  IL  60087.  708-244-6700  . 

ETA  Control  Number— 6.'230462  Action— Accepted 
Jess  Cole.  Villa  Scalabrini,  480  N.  Wolf  Road,  f^ortNake,  IL  60164.  706-562-0040  „ 

ETA  Control  Number— 5/230461  Action— Accepted 
Ftora  Sampang,  Winston  Manor  Coovalescert  &  Nrsg.,  2155  West  Pierce  Street  Chicago.  M.  60622,  312-AL2-2066 

ETA  Control  Number— 5/230598  Action — Accepted 
Errena  S.  Resumadero,  Total  Healthcare  Resource,  Inc..  9300  Livingston  Road.  Fort  Washington.  MD  20744,  30i- 
248-9619. 

ETA  Control  Number— 5/230605  Action— Accepted 
Efizabeth  Davis.  Grace  Hospital,  6071  West  Outer  Drive,  Detroit,  Ml  48235,  313-966-3202 „ 

ETA  Control  Number— 5/230600  Action— Accepted 
Morris  Esformes,  Creve  Coeur  Healthcare  Cer«er.  12705  Olive  Street  Road.  Creve  Coeur,  MO  63141,  314-434- 
8361. 

ETA  Corrtrol  Number— 5/230463  Action— Accepted 
Moms  Esformes,  North  Shore  Health  Care  Center,  610  Prigge  Road,  St.  Louis,  MO  63138,  314-741-9393 

ETA  Control  Number— 5/230459  Action— Accepted 
Diann  Schmidt,  Community  Care  at  Blue  Hill,  414  North  Wilson,  Blue  HHI,  NE  68930,  402-756-2080 

ETA  Control  Number— 5/230596  Action— Accepted 
Eileen  Hayes,  D.O.N. ,  Lutheran  Home  for  the  Aging,  7500  W.  North  Avenue,  Wauwatosa.  Wl  53213.  414-258-6170 

ETA  Control  Number— 5/230707  Actiorv— Accefrted 


ETA  Region  5 
00/19/94  to  09/25/94 


Abraham  ScNffman.  Birchwood  Plaza  Nursing  &  Rehab.  1426  West  Birchwood,  Chicago.  IL  60626.  312-274-4405  . 

ETA  Control  Numtier— 5/230817  Action— Accepted 
Jay  Le»Aowitz,  Oakton  Pavillion  Health  Care  Fac..  1660  Oakton  Place,  Oes  Plaines.  IL  60018.  708-^99-5588 

ETA  Control  Number— 5/230827  Actiorv— Accepted 
Sancka  Freeman,  Mk^higan  Health  Care  Corporation.  2700  Martin  Lult)er  King  Jr.  Blvd..  Detroit  Ml  48208,  313-361- 
8000. 

ETA  Cortfrol  Number— 5/230825  Actk)n— Accepted 


ETA  Region  6 
08/29/94  to  09M)4/94 


Actk>ndate 


Mr.  Robert  Scharmann.  Abbey  Dairay  South,  1717  Homewood  Boulevard.  Delray  Beach,  FL  33445, 407-272-9600  . 

ETA  Control  Number— 6/220524  Action— Accepted 
Mr.  Les  S.  Alt,  Delray  Community  Hospital.  5352  Linton  Boulevard,  Delray  Beach,  FL  33484,  800-926-8282  

ETA  Control  Number— 6/219909  Action— Accepted 
Ms.  Joyce  Steier,  Sunshine  Village  Nursing  Home,  8600  U.S.  Highway  19  North,  Pinellas  Park,  FL  34666,  813-641- 
7515. 

ETA  Control  Numt)er— 6/220006  Actior>— Accepted 
Mr.  Winston  A.  Porter,  Timber  Ridge  Nursing,'Rehab.  Cu..  9848  S.W.  110th  St.  Ocala,  FL  34481. 904-854-8200  .... 

ETA  Control  Numt»er— 6/219911  Action — Accepted 
Mr.  Anthony  Liuzzo,  Univ.  Nursing  Care  Center.  Inc.  1311  S.W.  16th  Street  GainesviUe,  FL  32608,  904-376-8812  . 

ETA  Control  Number— 6/219840  Actkx>— Accepted 
Mr.  Nolan  G.  Brown,  Louisburg  Nursing  Center.  Inc..  202  Smoltetree  Way.  P.O.  Box  629,  Louisburg,  NC  27549. 
910-496-2188. 

ETA  Control  Number— 6/219907  Action— Accepted 
Mr.-Dale  Collins,  Baptist  Hospital  of  E.  Tennessee,  137  Btount  Avenue,  Knoxville,  TN  37920,  615-632-5011  

ETA  Control  Numtwr— 6/219841  Action — Accepted 
Mr.  Uwrence  J.  Centella,  REN  Corporation— USA,  28  White  Bridge  Road,  Nashville,  TN  37205, 615-356-8028  

ETA  Control  Number— 6/220036  Action— Accepted 
Mr.  Lavwence  J.  Centella,  REN  Corporatran— USA,  103  White  Bridge  Road,  NashviUe,  TN  37209.  61^-352-5535  .... 

ETA  Control  Number— 6/220023  Action— Accepted 
Mr,  Lawrence  J.  Centella,  REN  Corporatk)n— USA,  1705  Grove  Street,  Columbia,  TN  38401, 615-381-4445 

ETA  Control  Number— 6/220(120  Ackon— Accepted 
Mr.  Lawrence  J.  Centella.  REN  Corporatiorv— USA,  Centre  Stage  Shopping  Center,  2104  D  Memorial  BM..  Ste.  B- 
1,  SpringfieW,  TN  37172,  615-382-1324. 

ETA  Control  Number— 6/220027  Action— Accepted 
Mr.  Lawrence  J.  Centella.  REN  CorporaNon— LISA,  844  Union  Street  SheKiyvile.  TN  37160. 6l5-€84-i828  


FL 
FL 

FL 

FL 
FL 

NC 

TN 
TN 
TN 
TN 
TN 

TN 


0&.30/94 
06/30«4 
06/30/94 

0&/30-'94 
06/30'94 
Oe/30'94 
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Division  of  Foreign  Labor  Ce^TiFiCATiONS.  Health  Care  Facility  Attestations— Continued 

[Form  ETA-90291 


CEO— Name  Facility  Name/Address 


ETA  Control  Number— 6/220028  Actior>— Accept<  d 
Mr.  Lawrence  J.  Centella.  REN  Corporation— USA,  i  50  25th  Ave.  N.  Atrium  #207.  Nashville.  TN  37203.  615-327- 
0683. 

ETA  Control  Number— 6/220030  Action— Accepted 
Mr.  Lawrence  J.  Centella,  REN  Corporation— USA.  6(  3  Lakeway  Place.  Tullahoma.  TN  37388. 615-454-1077 

ETA  Control  Number— 6/220025  Action— AccepK  d 
Mr.  Lawrence  J.  Centella,  REN  Corporation— USA,  8J  9  Unden  Avenue.  Memphis.  TN  38126. 901-525-1719 

ETA  Control  Nunber— €("220034  Action— Accept!  d 
Mr.  Lawrence  J.  Centella.  REN  Corporation— USA.  J35  New  Smithville  Hwy.,  #15,  McMinnville.  TN  37110.  615- 
473-9553. 

ETA  Control  Number— 6/220035  Action— Accept!  d 
Mr.  Lawrence  J.  Centella.  REN  Corporation— USA,  2;  1  Hillcrest  Drive,  Clarksville,  TN  37043,  615-645-9694 

ETA  Control  Number — 6/220039  Action — Accept*  d 
Mr.  Lawrence  J.  Centella.  REN  Corporation— USA,  6^  5  E.  Main  Street,  Hendersonville,  TN  37075,  615-264-0380 

ETA  Control  Number— 6/220038  Action— Accept*  d 
Mr.  Lawrence  J.  Centella,  REN  Corporation— USA.  M  0  West  7th  Street  #2.  Cookeville.  TN  38501.  615-528-7483 

ETA  Control  Number— 6/220040  Action— Accept*  d 
Mr.  Lawrence  J.  Centella.  REN  Corporatiorv— USA,  l  O  Humprey's  Drive,  Ste.  42,  Memphis.  TN  38120  901-747- 
3901. 

ETA  Control  Number— 6/220031  Action— AcceptAj 
Mr.  Steve  Powell.  Brookhaven  Nursing  Center.  1855  ( Jheyenne  Drive,  Carrollton,  TX  75008,214-394-7141 

ETA  Control  Number— 6/219839  Action— Accept*  d 
Ms.  Bemadette  Fuentes,  Medical  Center  Hospital  of  Odessa,  601  West  4th  Street,  Odessa,  TX  79761   915-335- 
1152. 

ETA  Control  Number— 6/220313  Action— Accept*  d 


State 


TN 

TN 
TN 
TN 

TN 
TN 
TN 
TN 

TX 
TX 


ETA  Region  6 
09/05/94  to  09/11/94 


Mr.  Harold  L.  Stewart,  Apalachicola  Health  Care  Cent  jr,  150  10th  Street.  Apalachicola.  FL  32320  904-653-8844 

ETA  Control  Number— 6/220554  Action— Accept*  d 
Mr.  Harold  L.  Stewart,  Bay  St.  George  Care  Center,  h  ighway  98  &  Begonia.  Eastpoint.  FL  32328.  904-670-8571 

ETA  Control  Numtier— 6/220553  Action— Accept*  d 
Mr.  Harold  L  Stewart.  Bay  St.  Joseph  Care  Center,  ^0  9th  Street,  Port  St.  Joe,  FL  32456,  904-229-8244 

ETA  Control  Number— 6/220552  Action— Accepted 
Ms.  Frances  D.  Watts,  Starcrest  of  Conyers,  P.O.  Boj  438,  Conyers,  GA  30207  404-483-3902 

ETA  Control  Number— 6/220555  Actior>— Accept*  d 
Mr.  Donald  L  Ray,  Grenada  Lake  Medical  Center,  96 )  Avent  Drive,  Grenada,  MS  38901-5094,  601-226-81 1 1 

ETA  Control  Nurr*er— 6/220654  Action— Accept*  d 
Ms.  Mtchele  B.  Anderson,  Aro  Community  Services,  Inc.,  1834  Banking  Street  Suite  #4,  Greensboro  NC  27408 
919-378-9862.  , 

ETA  Control  Number— 6/220701  Action— Accept*  d 
Ms.  Frances  Messer,  Northwood  Manor,  303  E.  Care*  r  Street,  Durham,  NC  27704,  919-471-4558 

ETA  Control  Numtier— 6/220656  Action— Accept*  d 
Mr.  H.W.  Handy,  Mountain  Shadowrs  Nursing/Rehab  ( tr..  1005  Hill  Rd.,  Las  Cruces.  NM  88005  505-523-4573 

ETA  Control  Numtier— 6/220549  Actior>— Accept*  d 
Ms.  Karta  DeBrunner,  Doneison  Healthcare  Center,  2  '33  McCampbeN  Avenue,  Nashville,  TN  37214  615-885-0483 

ETA  Control  Number— 6/220551  Action— Accept*  d 
Mr.  H.  Thomas  Nichols,  Vintage  Health  Resources,  I  )c.,  2032  Exeter  Road  Suite  2,  Germantown  TN  38138  901- 
757-8899. 

ETA  Control  Number— 6/220703  Action— Accept*  d 
Mr.  Henry  Ross,  Healthsouth  Rehab  Hcsp.  of  Texari«  ,  515  West  12th  Street.  Texarkana.  TX  75501. 903-793-0088 

ETA  Control  Number— 6/220702  Action— Accept*  d 
Mr.  Duane  K.  Rossman,  Medk^  Center  Hospital,  504  Medical  Center  Blvd.,  Conroe,  TX  77304  409-539-1 1 1 1 

ETA  Control  Number— 6/220655  Action— Accept*  a 


FL 

FL 

FL 

GA 

MS 

NC 

NC 
NM 
TN 
TN 

TX 
TX 


ETA  Region  5 
09/12/94  to  09/18/94 


Russell  Hemness,  Comm.  Care  of  Amer.  at  Winterset  1015  West  Summit,  Winterset,  lA  50273.  515-462-171 1 

ETA  Control  Number— 5/230607  Action— Accept*  d 
Morris  Esformes,  Bourbonnais  Tenace.  133  Mohawk  Drive,  Bourtxxinais,  IL  60914.  815-937-4790 

ETA  Control  Number— 5/230460  Action— Acceptejd 
Bfadiey  Alter,  Danville  Care  Center.  LTD..  1701  N.  Bowman.  Danville.  IL  61832  217-443-2955 

ETA  Control  Number— 5/2i30601  Action-Accepteid 
Bradley  Alter.  Qlenwood  Terrace,  LTD,  19330  S.  Cottige  Grove,  Glenwood.  IL  60425,  708-758-6200 

ETA  Control  Number— 5/230602  Actiofv— Accept*! 
Robert  T.  Bale,  KEIRO  Extended  Care  Center,  3919  \^est  Foster  Avenue,  Chicago,  IL  60625.  312-588-9500 

ETA  Control  Number— 5/230603  Action— Accepted 


Oak  Park  Avenue.  Benivyn,  IL  60402,  708-795-7979 


Maria  Colet,  Ostomed  Healthcare  Phannacy,  31 16  S. 

ETA  Control  Number— 5/230608  Action— Acceptil 
Lester  Edeteon,  Pershing  Convalescent  Home,  3900  1 1.  Oak  Park  Avenue.  Stickney.  IL  604(e.  708-484-7543 


lA 
IL 


Action  date 


8/31/94 

8/31/94 
8/31/94 
8/31/94 

8/31/94 
8/31/94 
8/31/94 
8/31/94 

8/30/94 
a'30/94 


09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 

09/06/94 
09/06/94 
09/06.94 
09/06/94 

09/06/94 
09/06/94 


09/15/94 
09/12/94 
09/14/94 
09/14/94 
09/15/94 
09/15/94 
9/14/94 
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Division  of  foreign  Labor  Certifications,  Health  Care  Faciuty  Attestations— Continued 

(Fomn  ETA-9029J 


CEO— Name/Facility  Name/Address 


ETA  Control  Number— 5/230599  Actiorv- Accepted 
Morris  Esformes/Patricia  Sheridan,  Tenace  Nursing  Home,  1615  Sunset  Ave,  Waukegan,  IL  60087,  708-244-6700  . 

ETA  Corrtrol  Numt)er— 5/230462  Action— Accepted 
Jess  Cote,  Villa  Scalabrini,  480  N.  Wolf  Road,  Northlake,  IL  60164,  708-562-0040  

ETA  Control  Number— 5/230461  Action— Accepted 
,  Flora  Sanpang,  Winston  Manor  Convalescent  &  Nrsg.,  2155  West  Pierce  Street.  Chicago,  IL  60622,  312-AL2-2056 

ETA  Control  Number— 6/230598  Actk)n— Accepted 
Emma  S.  Resumadero,  Total  Healthcare  Resource,  Inc..  9300  Livingston  Road.  Fort  Washington,  MD  20744,  301- 
248-9619. 

ETA  Control  Number— 5/230605  Actkjn— Accepted 
Elizabeth  Davis,  Grace  Hospital,  6071  West  Outer  Drive,  Detroit,  Ml  48235,  313-966-3202 

ETA  Control  Number— 5/230600  Actkx>— Accepted 
Monis  Esfonnes.  Creve  Coeur  Healthcare  Center,  12705  Olive  Street  Road,  Creve  Coeur,  MO  63141.  314-434- 
8361. 

ETA  Control  Number— 5/230463  Action— Accepted 
Morris  Esformes,  North  Shore  Health  Care  Center,  610  Prigge  Road,  St.  Louis,  MO  63138,  314-741-9393 

ETA  Control  Number— 6/230459  Actitm— Accepted 
Diann  SchmkJt.  Community  Care  at  Blue  HM.  414  North  \^ilson.  Blue  Hill,  NE  68930,  402-756-2080 

ETA  Control  Number— 5/230596  Actkxv- Accepted 
Eileen  Hayes,  D.O.N.,  Lutheran  Home  for  the  Aging,  7500  W.  North  Avenue,  Wauwatosa,  Wl  53213,  414-258-6170 

ETA  Control  Number— 5/230707  Actior>— Accepted 


ETA  Region  5 
Oa/19/94  to  09/25/94 


Abraham  Schiffman,  Birchwood  Plaza  Nursing  &  Rehab,  1426  West  Birchwood,  Chicago,  IL  60626,  312-274-4405  . 

ETA  Control  Number— 5/230817  Actkx>— Accepted 
Jay  Lewrt<owitz,  Oakton  Pavillion  Health  Care  Fac.,  1660  Oakton  Place,  Des  Plaines,  IL  60018,  708-299-5588 

ETA  Control  Number— 5/230827  Actk)r>— Accepted 
Sandra  Freeman,  Michigan  Health  Care  Corporation,  2700  Martin  Luther  King  Jr.  Blvd.,  Detroit,  Ml  48208,  313-361- 
8000. 

ETA  Control  Number— 5/230825  Actkxi— Accepted 


ETA  Region  6 
09/26/94  to  1(V02f94 


Mr.  Mario  Espino,  Jr.,  Total  Care  Home  Health,  3900  NW  79th  Avenue,  Suite  520,  Miami,  FL  33166,  305-591-7771 

ETA  Control  Numtier— 6/221381  Actkx)— Accepted 
Mr.  John  E.  Ives,  Memorial  Medical  Center,  Inc.,  4700  Waters  Avenue,  Savannah,  GA  31403-3089,  912-350-8225 

ETA  Control  Number— 6/221390  Actior>— Accepted 
Mr.  Eddie  Gardner,  Baton  Rouge  Heritage  House  II,  1335  Woodale  Blvd.,  Baton  Rouge,  LA  70806,  504-924-2950  .. 

ETA  Control  Number— 6/221036  Actwn— Accepted 
Mr.  Robert  Hawley,  Bolivar  County  Hospital,  Highway  8  East,  Cleveland,  MS  38732,  601-846-0061  

ETA  Control  Number— 6/221389  Actioo— Accepted 
Mr.  Tenell  M.  Cobb,  GreenvwxxJ-Lefkxe  Hospital.  1401  River  Road,  Greenwood,  MS  38930,  601-459-9751  

ETA  Control  Number— 6/221037  Actioo— Accepted 
Ms.  Carol  Prater,  Brian  Center,  78  Weaver  Blvd.,  Weaverville,  NC  28787,  704-645-4297 

ETA  Control  Number— 6/221 183  Actkx>— Accepted 
Mr.  Dennis  Redmond.  Brian  Center-Clayton.  2300  Dairy  Road,  Clayton,  NC  27520, 919-553-8232 

ETA  Control  Number— 6/221379  Action— Accepted 
Mr.  Richard  Bennett,  Graytyier  Nursing/Retirement  Ctr..  163  S.  Stratford  Court,  Suite  205,  Winston-Salem.  NC 
27103,919-431-8888. 

ETA  Control  Numt)er— 6/221124  Action— Accepted 
Ms.  Miriam  Duncan,  Scene  View  Health  Care  Center,  163  S.  Stratford  Court,  Suite  205,  Winston-Salem,  NC  27103, 
706-778-8377. 

ETA  Control  Numt)er— 6/221380  Actk)n— Accepted 
Mr.  Grant  Nelson,  Plains  Regwnal  Medfcal  Center,  2100  No.  Thomas  Street,  Clovis,  NM  88101,  505-769-2141  

ETA  Control  Nunrtber— 6/221496  Actk)r>— Accepted 
Ms.  Barbara  Bown,  Healthsouth  Rehab.  Hospital,  900  East  Cheves  Street,  Florence,  SC  29506,  803-679-9000 

ETA  Control  Number— 6/2211 25  Actkxv— Accepted 
Mr.  Ron  Frizzell,  Healthcare  Resources,  Inc..  5050  Thoroughbred  Lane,  Suite  C,  Brentwood.  TN  37027,  615-377- 
9140. 

ETA  Control  Number— 6/221095  Actkin— Accepted 
Ms.  Susan  Compton,  Rivennont  Convalescent  Center.  201  East  Tenth  Street.  South  Pittsburg,  TN  37380,  615-837- 
7981. 

ETA  Control  Number— 6/221184  Action— Accepted 
Dr.  MyHnh  Ju-Tran.  Ju-Tran.  7100  Oakmont  #108,  Fort  Worth,  TX  76132,  817-370-2657 

ETA  Control  Number— 6/221096  Action— Accepted 
Mr.  Randall  M.  Everts,  Rkj  Grande  Regkxtal  Hospital,  101  East  Rklge  Road,  McAUen.  TX  78503. 210-632-6000 

ETA  Control  Number— 6/221038  Action-Accepted 


FL 
GA 
LA 
MS 

MS 

NC 
NC 
NC 

NC 

NM 
SC 

TN 

TN 

TX 
TX 


Actkxtdate 


9/20.94 
9/20 '94 

9/20/94 


09/28/94 
09/28-94 
09('26.'94 
09/2a'94 
09/26.94 
09/26/94 
09/'28/94 
09/26/94 

09/28/94 

09/28/94 
09/26/94 
09/26.'94 

09/26/94 

Oa'2a'94 
09/26/94 
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BILLING  CODE  4510-30-P 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worlter 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  2;dl(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 


1  he  purpose  of  each  of  the 
.stigations  is  to  determine  whether 
A'orkers  are  eligible  to  apply  for 

adj|istment  assistance  under  Title  II, 
)ter  2,  of  the  Act.  The  investigations 
further  relate,  as  appropriate,  to  the 

determination  of  the  date  on  which  total 
rtial  separations  began  or 

threatened  to  begin  and  the  subdivision 
firm  involved. 


tie! 

1  le  petitioners  or  any  other  persons 
she  Aring  a  substantial  interest  in  the 
suh  ect  matter  of  the  investigations  may 
req  lest  a  public  hearing,  provided  such 
req  lest  is  filed  in  writing  with  the 
Din  dor.  Office  of  Trade  Adjustment 
Ass  stance,  at  the  address  show  below. 
not|later  than  November  4.  1994. 

Appendix 


Petitioner  (union/'wofkefS/Tirm) 


ACE  Radio  Control  (Wkrs)  

SteiJt)en  Foods,  Inc.  (Wkrs)  

Aramco  Services  Co.  (Wkrs) 

Toyoda  Manufacturing  (Wkrs)  

R.C.K.  Welding,  Inc.  (Co) 

Part  Jo  Fashwns.  Inc.  (Wkrs) 

Merit  Energy  (Wkrs)  

Lanie.  Clothes  Div  of  Oxford  (Co) 

J.I.  Case  Co.  (Wkrs) 

Houbigant.  Inc.  (Wkrs) 

Exxon    Corp..    Shute    Creek    Facility 
(Wkrs). 

Lomax  Exploration  Co.  (Wkrs) 

Lomax  Exporation  Co.  (Wkrs)  

Champion  International  Corp.  (Co)  

Charter  Production  Co.  (Co)  

Axem  Resources,  Inc.  (Wkcs)  

IBM  Coip,  Micro  Electronics  Div.  (Wkrs) 

Handy  Button  Machine  Co.  (Wkrs)  

Continental  EMSCO  Co.  (Wkrs) 


Loca  ion 


Higginsvill4  MO 
-Elma.  NY 
Houston,  Jk 
Arlington  H  jtghts,  IL 
Gilbert.  PA 
Mayfteld.  Pl^ 
Dallas.  TX 
Unadilla.  G|^ 
Burr  Ridge  IL 
Ridgefleld.hj 

Green  H>\ir.  WY 


JT 


Roosevelt. 
Salt  Lake  (^ity.  UT 
Kyckitat. 
Wichita.  K< 
Denver.  CC  i 
Endicott,  N  C 
Woodside. 
Houston,  T  < 
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tTA-W-29,959  Spartan  Undies/lmerman, 
Inc.,  SpartantHjrg,  South  Carolina  and  TA- 
W-29,959A  Imerman,  Inc.,  New  Yorli,  HH] 

Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  3. 1994,  applicable  to  all 
workers  of  the  subject  firm  of  the 
manufacturing  plan  in  Spartanburg, 
South  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
August  15,  1994  (.'59  FR  41793). 
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Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subjef;t  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below . 
not  later  than  November  4.  1994, 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
A.ssistance,  Employment  and  Training 
Administration,  U,S.  Department  of 
Labor.  200  ConsUtution  Avenue.  N.W  . 
Washington,  D.C.  20210. 

.Signed  at  Washington.  D.C.  this  1 1th  day 
of  Octotipr,  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  &  nveniploynwnl 
Senices.  Office  of  Trade  Adjust  ment 
A'isistnnrf!. 


MY 


Date 

received 


10/11/94 
10/11/94 
10/11/94 
10/11/94 
10/11/94 
10/11/94 
10/11/94 
10/11/94 
10/11/94 
10/11 '94 

10/11/94 

10/11/94 
10/11/94 
10/11/94 
10/11/94 
10/11/94 
10/11/94 
10/11/94 
10/11/94 


Date  of 

petition 


10/03/94 
09/18/94 
09/29/94 
09/27/94 
09/27/94 
09/27/94 
09/15/94 
09/26/94 
09/20/94 
09/26/94 

08/31/94 

09/2094 
09/20/94 
09/27/94 
09/27/94 
09/28/94 
09/'30/94 
09/30/94 
09/21/94 


Petition 
No. 


30,381 
30,382 
30,383 
30.384 
30,385 
30.388 
30.387 
30.388 
30.389 
30.390 

30,391 

30,392 
30.393 
30,394 
30,395 
30.396 
30,397 
30.398 
30,399 


Artrcles  produced 


Airplane  Kits  &  Battery  Cyclers 

Pudding. 

Administrative  Services. 

Milling  Machines. 

Pipe  Firtngs. 

Ladies'  Dresses. 

Crude  Oil. 

Men's  Suit  Coats  &  Sport  Coats 

R&D  Services. 

Perfumes,  Colognes.  Powders  A 

tions. 
Petroleum  Products. 

Crude  Oil. 

Crude  Oil. 

Ponderosa  Pine  Industrial  Products 

Oil  and  Gas. 

Oil  and  Gas. 

Electronic  Packaging. 

Buckles  &  Buttor«  (or  Garments. 

OilfieW  Equipment. 


Lo- 


the  request  of  the  company,  the 
De{  artnient  again  reviewed  its 
ceiilfication  for  the  workers  of  Spartan 
srman.  Inc.,  in  Spartanburg, 
lina. 


Uni  ies/Imer 


Tiei 


Soi  hCaroli 
>  aw  findings  show  the  New  York 
e  supported  the  Spartanburg.  South 
lina  plan  and  the  several  designers, 
patfem  makers,  sample  hands. 

r  :hasing.  office  and  sales  personnel 
laid  off  in  the  relevant  period, 
intent  of  the  Department's 
rl|fication  is  to  include  all  workers 

were  adversely  affected  by 
feased  imports.  Accordingly,  the 
Dep  artment  is  amending  its  certification 
elude  worker  separations  at  the 
York.  New  York  location  of 
Imehnan,  Inc. 

Ttie  amended  notice  applicable  to 
W-29.959  is  hereby  issued  as 


All  workors  of  Spartan  Undies/lnrjerman. 
Inc.  in  Spartanburg.  .South  Carolina  and  all 
workers  of  Imerman  Inc..  in  New  York.  New 
York  who  became  totally  or  partially 
separated  from  cmploj-ment  on  or  after  Juiit- 
1 ,  1993  are  eligible  to  apply  for  adjustment 
as.sistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  in  Washington.  DC.  this  17th  day 
of  October.  1994. 
Victor  f.  Tnuzo, 

Program  Manager,  Policy  and  neemplovmvnt 
Sfrviies.  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  94-26408  Filed  10-24-94;  8:45  ami 
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[TA-W-30.165  Weidmer  Bros.  WeH  Service, 
Tioga  ND;  TA-W-30,165A  Weidmer  Bros. 
Well  Service.  In  MT] 

Amended  Certification  Regarding 
Eligitiillty  to  Apply  for  Woriter 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  16, 1994,  applicable  to  all 
workers  of  the  subject  firm.  The 
certification  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
fitjm  Weidmer  Brothers  Well  Service 
occurred  in  the  State  of  Montana. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Weidmer  Bros.  Well  Service  who  were 
affected  by  increased  imports. 

The  amended  notice  appUcable  to 
TA-W-30,165  is  hereby  issued  as 
follows: 

All  workers  of  Weidmer  Bros.  Well 
Service,  Tioga,  North  Dakota  and  in  the  State 
of  Montana  engaged  in  employment  related 
to  the  exploration  and  drilling  of  crude  oil 
and  natural  gas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  )uly  13, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  17th  day  of 
October,  1994. 
Victor  J.  Trunzo. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  94-26407  Filed  10-24-94;  8:45  am) 

BILUNQ  CODE  4S10-W-M 

[TA^W-29.522,  etc] 

Bull  HN  Information  Systems,  Inc.; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Bull  HN  Information  Systems,  Inc.; 
Billerica,  Massachusetts  and  various 
field  offices  in  the  following  states:  TA- 
W-29,522A    ALA,  TA-W-29,522B 
ARK,  TA-W-29.522C    ARIZ,  TA-W- 
29,522D    CAL,  TA-W-29,522E 
COLO,  TA-W-29,522F    CONN,  TA- 
W-29,522G    FLA,  TA-W-29,522H 
GA,  TA-W-29.522I    L\.  TA-W-29,522J 
ILL,  TA-W-29,522K    IND.TA-W- 
29,522L    KS,  TA-W-29.522M    KY, 
TA-W-29,522N    LA,  TA-W-29.5220 
MASS,  TA-W-29,522P    MD,  TA-W- 
29,522Q    ME,  TA-W-29.522R    MI, 
TA-W-29.522S    MN.  TA-W-29,522T 


MO,  TA-W-29.522U    MS.  TA-W- 
29,522V    N.C..  TA-W-29,522W    N.D., 
TA-W-29,522X    NE,  TA-W-29.522Y 
N.H.,  TA-W-29.522Z    N.J.,  TA-W- 
29.522AA    N.M.,  TA-W-29,522AB 
NEV,  TA-W-29,522AC    NEW  YORK, 
TA-W-29,522AD    OfflO,TA-W- 
29.522AE    OKLA,  TA-W-29,522AF 
OREGON.  TA-W-29.522AG    PENNA, 
TA-W-29,522AH    P.  RICO.  TA-W- 
29.522AI    R.I.,  TA-W-29,522AJ    S.C. 
TA-W-29.522AK    TN,TA-W- 
29.522AL    TEXAS,  TA-W-29,522AM 
UTAH,  TA-W-29,522AN    VA,  TA-W- 
29,522AO    VT.  TA-W-29,522AP    WA, 
TA-W-29,522AQ    WI,  Bull  HN 
Information  Systems,  Inc.,  TA-W- 
29,522ZA    Lawrence,  Massachusetts, 
TA-W-29,522ZB    Brighton, 
Massachusetts,  Amended  certification 
regarding  eligibility  to  apply  for  worker 
adjustment  assistance. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  19, 1994,  applicable  to  all 
workers  of  Bull  HN  Information 
Systems,  Inc.,  engaged  in  employment 
related  to  the  production  of  computers 
in  Billerica,  Brighton  and  Billerica, 
Massachusetts.  The  Notice  was 
published  in  the  Federal  Register  on 
September  2, 1994  (59  FR  45712). 

The  Company  requested  that  the 
Department  review  its  certification  for 
workers  of  the  subject  firm.  New 
information  firom  the  company  shows 
worker  separations  at  various  field 
offices  in  several  states. 

The  findings  show  that  workers  at 
Billerica,  Brighton  and  Lawrrence 
produced  the  same  adversely  affected 
product — computers.  Other  findings 
show  that  some  of  the  workers  at 
Billerica  transferred  to  Brighton  or 
Lawrence,  Massachusetts.  The  findings 
show  nearly  a  3-month  coverage  gap 
that  prevents  workers  who  transferred 
&t)m  Billerica  to  Brighton  or  LawT«nce 
from  collecting  TAA  if  they  were 
separated  during  the  coverage  gap. 

The  intent  of  the  certification  is  to 
include  all  the  workers  at  Bull  HN 
Information  Systems  who  were 
adversely  affected  by  increased  imports 
of  computers,  including  workers  in  the 
various  field  offices. 

Accordingly,  the  Department  is 
terminating  TAA  coverage  for  workers 
filing  under  TA-W-29,860  and  TA-W- 
29,860A  and  including  them  under  TA- 
W-29,522ZA  and  TA-W-29,522ZB, 
respectively. 

The  amended  notice  applicable  to 
TA-W-29,522  is  hereby  issued  as 
follows: 


All  workers  of  Bull  HN  Information 
Systems,  Inc.,  Billerica,  Massachusetts: 
Lawrence,  Massachusetts  and  Brighton, 
Massachusetts  and  at  various  field  offices  in 
Alabama,  Arkansas,  Arizona,  California, 
Connecticut,  Colorado,  Florida,  Georgia, 
Iowa,  Illinois.  Indiana,  Kansas,  Kentucky, 
Louisiana,  Massachusetts,  Maryland,  Maine, 
Michigan,  Minnesota,  Missouri  Mississippi, 
North  Carolina,  North  Dakotc,  Nebraska,  New 
Hampshire,  New  Jersey,  New  Mexico, 
Nevada,  New  York,  Ohio,  Oklahoma,  Oregon. 
Pennsylvania,  Puerto  Rico,  Rhode  Island. 
South  Carolina.  Tennessee,  Texas,  Utah, 
Virginia,  Vermont,  Washington  and 
Wisconsin  engaged  in  employment  related  to 
the  production  of  computers  who  became 
totally  or  partially  separated  from 
employment  on  or  after  FeSruary  4, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

I  further  determine  that  certifications  TA- 
W-29,860  and  TA-W-29.860A  are 
terminated  effective  October  11, 1994, 
because  the  workers  are  covered  under  TA- 
W-29,522ZA  and  TA-W-29.522ZB  effective 
October  11, 1994. 

Signed  at  Washington,  TXZ,  this  17th  day  of 
October  1994. 
Victor  J.  Tninzo, 

Program  Martager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-26410  Filed  10-24-94;  8:45  am) 
BILLINC  COOE  451»-30-M 


[NAFTA-00160] 

Philips  Lighting  Company,  Philips 
Electronics  North  American, 
Washington,  PA;  Notice  of  Negative 
Determination  on  Reconsideration 

On  September  6, 1994,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  of  the  subject  firm.  This 
notice  was  published  in  the  Federal 
Register  on  September  23, 1994  (59  FR 
48914). 

Counsel  for  the  workers  claim  that  the 
worker  group  eligibility  test  is  met  for 
the  Washington  workers  because  the 
workers  had  a  reduced  demand  for  their 
warehousing  services  from  Philips 's 
Fairmont  plant  which  was  certified  for 
TAA. 

Workers  providing  a  service  are 
certifiable  only  in  very  limited 
circumstances  which  were  explained  in 
the  Department's  initial  negative 
determination.  The  certification 
circumstances  are  that  the  worker 
separations  must  be  caused  by  a 
reduced  demand  for  their  services  from 
a  parent  or  controlling  firm  whose 
workers  produce  an  article  and  who  are 
currently  under  a  certification  for  TAA. 

Findings  on  reconsideration  show 
that  Washington  is  not  a  source 
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distribution  center  that  warehouses 
finished  piodiicts  from  a  certain  plant 
but  is  a  field  service  distribution  center 
(emphasis  supplied)  which  warehouses 
inventory  based  on  forecasted  customer 
orders. 

Accordingly,  the  Fairmont 
certification  (TA-VV-29.343)  which  was 
based  on  company  imports  would  not 
have  adversely  aflscted  workers  at  the 
Washington  facility  since  the  products 
warehoused  at  Washington  were  based 
on  forecasted  customer  orders. 

The  reconsideration  findings  also 
show  that  only  a  very  small  amount  of 
Washington's  inventory  originated  from 
FairmonL 

Other  findings  show  that  the  product 
previously  warehoused  in  Washington 
is  being  stocked  at  Mountaintop, 
Pennsylvania;  Roselle.  Illinois  and 
Atlanta,  Georgia.     - 

Coaclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
transitional  adjustment  assistance  to 
workers  and  former  workers  of  Philips 
Lighting  Company.  Philips,  Electronics 
North  American  in  Washington. 
Pennsylvania. 

Signed  at  Washington.  D.C.  this  17th  day 
of  October.  1994. 

Victor  ).  Tninzo, 

Program  Manager.  Policy.  on^/?eemp/ov7nenf 
Services.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  94-26409  Filed  10-24-94:  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

[ApfHication  No.  D-9601,  et  a<.] 

Proposed  Exemptions;  Alex.  Brown  & 
Sons,  Inc.  (ABS)  et  ai. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  firom  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  mvited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  vidthin  45  days 
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fro:  (1  the  date  of  pubUcation  of  this 


sral  legieter  Notice.  Comments  and 
request  for  a  heating  should  state:  (1) 
Thd^name,  address,  and  telephone 
number  of  the  person  making  the 
cor^ent  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemptim 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
eviaence  to  be  presmited  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  Issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  nresented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
reqiiest  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Offi  :e  of  Exemption  Determinations. 
Roo  n  N-5649,  U.S.  Department  of 
Lab  r.  200  Constitution  Avenue,  NW.. 
Was  lington.  DC  20210.  AUention: 
Api^ication  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  Exemption  and  the  comments 
recrfved  will  be  available  for  public 
inspjection  in  the  Public  Documents 
Roofn  of  Pension  and  Welfare  Benefits 
Adiiinistration.  U.S.  Department  of 
Lab(  r.  Room  N-5507.  200  Constitution 
Ave  lue,  NW.,  Washington,  EK:  20210. 

Not  76  to  Interested  Persons 

Ni  tice  of  the  proposed  exemptions 
will  )e  provided  to  all  interested 
pers  >ns  in  the  manner  agreed  upon  by 
the  I  pplicant  and  the  Department 
wit!  in  15  days  of  the  date  of  publication 
in  tl  B  Federal  Register.  Such  notice 
shal  include  a  copy  of  the  notice  of 
prof  osed  exemption  as  pubUshed  in  the 
Fed)  ral  Register  and  shall  inform 
intei  ested  persons  of  their  right  to 
com  nent  and  to  request  a  hearing 
(wh(  re  appropriate). 
SUPJ  LEMEMTARY  INFORMATION:  The 
prof  osed  exemptions  were  requested  in 
appi  [cations  filed  piusuant  to  section 
408(  i)  of  the  Act  and/or  section 
497;  {c)(2)  of  the  Code,  and  in 
accc  rdance  with  procedures  set  forth  in 
29  (PR  Part  2570,  Subpart  B  (55  PR 
328'  6.  32847,  August  10, 1990). 
Effe(  tive  December  31, 1978,  section 
102  if  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  \im  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labqr.  Therefore,  these  notices  of 
proposed  exemption  ure  issued  solely 
by  the  Department. 

Tqe  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 


summarized  below.  Interested  persons 
are  refarred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  £acts  and 
representations. 

Alex.  Brown  &  Sons,  Incotporated 

(ABS) 

located  in  Baltimrae.  Maryland 
(Application  No.  D-9801) 

Proposed  Examptioa 

/.  Transactions 

A.  Effective  August  12, 1994.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  bova  the  restrictions  of 
sections  406(a)(1)(E).  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.' 

B.  EfEactive  August  12. 1994,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale. 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 


'  Sactkm  LA.  provides  no  relief  from  sectioat 
406(a)(lM£).  406(aK2)  and  407  for  any  panon 
rendering  invatlment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(2lHAKit)  and 
regulation  29CFR  2Sia3-21(c). 
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assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  vahie  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  colificates  in  connection  with  the 
initial  issuaiK^  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  wdiich  plans  have 
invested  is  acquired  by  persons 
indepradent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.*  For  piirposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust: 

(2)  The  direct  at  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i).  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Effective  August  12. 1994,  the 
restrictions  of  sections  406(a).  406(b) 
and  407(a)  of  the  Act.  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to.  or  described 


in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purdiase  certificates  issued  by  the 
trust.' 

Notwithstanding  the  foregoing,  section 
I.e.  does  not  provide  an  exemption  bom 
the  restrictions  of  section  4060))  of  the 
Act  or  from  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 
"qualified  administrative  fee"  as 
defined  in  section  III.S. 

D.  Effective  August  12, 1994,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act.  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party: 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's).  Moody's  Irsve-slors 
Service.  Inc.  (Moody's),  Duff  &  Phelps 
Inc.  (D  &  P)  or  Fitch  hivestors  Service. 
Inc.  (Fitch): 

(4)  The  trustee  is  not  an  affiUate  of 
any  member  of  the  Restricted  Group. 


'For  purposes  of  tfai$  exemption,  each  plan 
participating  in  a  conuningled  fund  (»ucb  a*  a  bsni. 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportianats  undivided  intoreat  in  each  asset 
of  the  conimin^ed  fund  as  its  peoportionate  interest 
in  the  total  asaets  of  the  cammiogled  hind  at 
calculated  on  the  most  recent  preceding  valuation 
dute  of  the  fund. 


'  In  the  case  of  a  private  placement  meinomndur: 
such  memoranduin  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  ttie 
Securities  Act  of  1033.  In  the  Department's  view. 
the  private  plaoaaMot  memocandum  must  contain 
sufficient  information  to  permit  plan  Gduciarics  to 
make  informed  investment  decisions. 


However,  the  trustee  shall  not  be 
considered  to  be  an  affiUate  of  a-seriicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  ser\ic«r, 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  tlie 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  vmderwriter.  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I.  if  the  provision 
of  subsection  II.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certiHi-ates. 
provided  that  (1)  such  condition  s 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  bom  each  initial 
piuchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933.  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  n.A.(6)  above. 

///.  Definitions 

For  purposes  of  this  exemption; 
A.  "Certificate"  means: 
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(1)  A  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest.  ~ 
and/or  other  payments  made  with 
res{)ect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
860D(a)  of  the  Internal  Revenue  Code  of 
1986;  and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  ABS  or  any  of 
its  affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  piuposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  secured  consiuner  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between    . 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
JILT); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  m.U); 

(e)  "guaranteed  govenmiental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(0  fractional  undivided  interests  in 
any  of  the  obligations  deschl)ed  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  matiuing 
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to  later  than  the  next  date  on  which 
listributions  are  to  be  made  to 
»rtificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
>ooling  and  servicing  agreement,  and 
ights  under  any  insiuance  policies, 
hird-party  guarantees,  contracts  of 
;uretyship  and  other  credit  support 
irrangements  with  respect  to  any 
>bligations  described  in  subsection 

Ml). 

Notwithstanding  the  foregoing,  the 
erm  "trust"  does  not  include  any 
nvestment  pool  unless:  (i)  the 
nvestment  pool  consists  only  of  assets 
)f  the  type  which  have  been  included  in 
)ther  investment  pools,  (ii)  certificates 
ividencing  interests  in  such  other 
nvestment  pools  have  been  rated  in  one 
)f  the  three  highest  generic  rating 
:ategories  by  S&P's,  Moody's,  D  &  P,  or 
•"itch  for  at  least  one  year  prior  to  the 
)lan's  acquisition  of  certificates 
lursuant  to  this  exemption,  and  (iii) 
:ertificates  evidencing  interests  in  such 
jther  investment  pojals  have  been 
}urchased  by  investors  other  than  plans 
or  at  least  one  year  prior  to  the  plan's 
icquisition  of  certificates  pursuant  to 
his  exemption. 

C.  "Underwriter"  means: 

(1)  ABS; 

(2)  Any  person  directly  or  indirectly ,~ 
iirough  one  or  more  intermediaries, 
:ontroUing,  controlled  by  or  under 
:ommon  control  with  ABS;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  ABS 
3r  a  person  described  in  (2)  is  a  manager 
3r  co-manager  with  respect  to  the 
:ertificates. 

D.  "Sponsor"  means  the  entity  that 
srganizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for.  a  trust.  Notwithstanding  the 


foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  seciued  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "pi^an  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obUgor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (l)-{6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 


P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  nf  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
conunitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  pajnment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(1)  Which  is  secured  by  ^uipment 
which  is  leased: 

(2)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
tnist  as  the  trust  would  be  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(1)  The  trust  holds  a  seciuity  interest 
in  the  lease; 


(2)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(3)  The  trust's  security  interest  in  the 
leased  motor  vehicla  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  imder  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments. 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  tnistee. 

Effective  Date:  This  exemption,  if 
granted,  will  be  effective  for 
transactions  occurring  on  or  after 
August  12. 1994. 

Summary  of  Facts  and  Representations 

1.  ABS.  an  investment  banking  firm, 
provides  financial  advice  to,  and  raises 
capital  for,  a  broad  range  of  domestic 
and  international  clients.  ABS  conducts 
business  from  its  headquarters  in 
Baltimore  and  in  various  cities  across 
the  United  States,  as  well  as  London 
and  Geneva.  ABS  is  the  oldest  tanking 
firm  in  the  United  States,  having  been 
in  business  since  1800.  Since  its 
inception.  ABS  has  been  very  active  in 
the  government  bond,  corporate  equity 
and  municipal  finance  and  housing 
finance  areas.  As  of  December  31, 1993, 
ABS  had  total  assets  of  over  $1.2  billion 
and  total  shareholder's  equity  of  over 
S345  million.  For  the  year  ended 
December  31,  1993,  ABS  had  gross     . 
revenues  of  over  $628  million  and  net 
earnings,  after  income. taxes,  of  over  $89 
million. 

Trust  Assets 

2.  ABS  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;  ♦  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.' 


<Thc  Oepertmenl  notes  that  PTE  03-1  |4«  KK  895. 
lanuan'  7, 1983|.  a  class  exemption  for  mortgage 
pool  investment  trusts,  would  generally  apply  to 
trusts  containing  single-family  residential 
mortgages,  provided  that  the  applicable  conditions 
of  PTE  83-1  are  met  ABS  requests  relief  for  single- 
family  residential  □:iortgages  in  this  exemption 
becaust!  it  «vould  prefer  one  exemption  for  all  trusts 
of  similar  structure.  However.  ABS  has  stated  that 
it  may  still  avail  itself  of  the  exemptive  relief 
provided  by  PTE  83-t. 

^Guaranteed  govammental  mortgage  pool 
ceitificatea  are  mortgage^wcked  securities  with 


3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  imderiying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  sectue  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  seciu«  leasehold  mortgages  will  in  ail 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages." 

Trusf  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables  which 
may  have  been  originated  by  a  sponsor 
or  servicer  of  the  trust,  an  affiliate  of  the 
sf>onsor  or  servicer,  or  by  an  uiuelated 
lender  and  subsequently  acquired  by  the 
trust  sponsor  or  servicer. 

On  or  prior  to  the  closing  date,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust,  establishes  the 
trust  and  designates  an  independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates  representing  fractional 
undivided  interests  in  the  trust  assets. 
ABS.  alone  or  together  with  other 
broker-dealers,  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  The  majority  of  the 
public  offerings  of  certificates  made  to 
date  have  been  imderwritten  on  a  firm 
commitment  basis.  However,  some  may 
be  undertaken  on  a  best  efforts  basis.  In 
addition,  ABS  has  privately  placed 
certificates  on  both  a  firm  commitment 


respect  to  which  interest  and  principal  peyaMe  is 
guaranteed  by  the  Govemmeot  National  Mortgage 
Association  (CNMA),  the  Federal  Home  L.oan 
Mortgage  Corporation  (FHLMC).  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  to  the  deBnitioD  of 
plan  assets  (29  CFR  2510.3-101(i))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law.  but  do  not. 
solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  nxMtgages  underlyii^ 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificatas  because  thp 
certificates  in  the  trusts  may  be  plan  assets. 

■Trust  assets  may  also  include  obligations  that 
are  secured  by  leasehold  interests  on  residential 
real  proparty.  See  PTE  90-32  involving  Prudcntial- 
Bache  Securities,  loc  (55  FR  2J147.  )une  6.  1990 
ataiiSO). 
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and  an  agency  basis.  ABS  may  also  act 
as  the  lead  underwriter  for  a  syndicate 
of  securities  underwriters.  ABS  may 
also  act  as  the  servicer  or  seller  to  the 
trust  of  the  receivables  or  the  trust 
sponsor. 

Certificate  holders  are  entitled  to 
receive  monthly,  quarterly  or  semi- 
annually installments  of  principal  and/ 
or  interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
•{Payments  of  interest,  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  with 
the  servicer's  assets  for  longer  than 
would  be  permitted  for  a  monthly-pay 
security.  A  segregated  account  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  certificate  holders)  to  hold 
funds  received  between  distribution 
.  dates.  The  account  is  under  the  sole 
control  of  the  trustee,  who  invests  the 
account's  assets  in  short-term  securities 
which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates.  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  accoimt  once  a  month. 
When  the  servicer  makes  such  monthly 
deposits,  payments  received  from 
obhgors  by  the  servicer  may  be 
commingled  with  the  servicer's  assets 
during  the  month  prior  to  deposit. 
Usually,  the  period  of  time  between 
receipt  of  funds  by  the  servicer  and 
deposit  of  these  funds  in  a  segregated 
account  does  not  exceed  one  month. 
Furthermore,  in  those  cases  where 
distributions  are  made  semi-annually, 
the  servicer  will  furnish  a  report  on  the 
operation  of  the  trust  to  the  trustee  on 
a  monthly  basis.  At  orabout  the  time 
this  report  is  delivered  to  the  trustee,  it 
will  be  made  available  to  certificate 
holders  and  delivered  to  or  made 
available  to  each  rating  agency  that  has 
rated  the  certificates. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  ABS  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates:  "strip"  certificates  and 
"fast- pay /slow-pay"  certificates.  Strip 
certificates  are  a  type  of  security  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  Crom  the  flow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interest.^ 


Federal  Register  /  Vg  .  59,  No.  205  /  Tuesday,  October  25,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  205  /  Tuesday.  October  25.  1994  /  Notices  53679 


''  tt  is  the  Department's  understanding  that  where 
a  plan  invests  in  REMIC  "residual"  interest 
certificates  to  which  this  exemption  applies,  some 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  taxable  income  to  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 


"Fast-pay/slow-pay"  certificates 
ir  volve  the  issuance  of  classes  of 
certificates  having  different  stated 
nmturities  or  the  same  maturities  with 
d  Rerent  payment  schedules.  In  certain 
tr  msactions  of  this  type,  interest  and/or 
pi  incipal  pajrments  received  on  the 
ui  iderlying  receivables  are  distributed 
fii  St  to  the  class  of  certificates  having 
th  B  earliest  stated  maturity  of  principal, 
ai  d/or  earlier  payment  schedule,  and 
01  ly  when  that  class  of  certificates  have 
b<  en  paid  in  full  (or  has  received  a 
sj  ecified  amount)  will  distributions  be 
m  ade  with  respect  to  the  second  class  of 
certificates.  Distributions  on  certificates 
h4ving  later  stated  maturities  will 
pi  oceed  in  like  manner  until  all  the 
u  rtificateholders  have  been  paid  in  full. 
T  le  only  difference  between  this  multi- 
cl  iss  pass-through  arrangement  and  a 
si  igle-class  pass-through  arrangement  is 
til  e  order  in  which  distributions  are 
m  ide  to  certificateholders.  In  each  case, 
c(  rtificateholders  will  have  a  beneficial 
01  mership  interest  in  the  underlying 
as  sets.  In  neither  case  will  the  rights  of 
a  )lan  purchasing  a  certificate  be 
SI  bordinated  to  the  rights  of  another 
c<  rtificateholder  in  the  event  of  default 
oi  I  any  of  the  underlying  obligations.  In 
p  rticular,  if  the  amount  available  for 
d  stribution  to  certificateholders  is  less 
tf  an  the  amount  required  to  be  so 
d  stributed,  all  senior  certificateholders 
then  entitled  to  receive  distributions 
w  11  share  in  the  amount  distributed  on 
1  }ro  rata  basis.^ 

6.  For  tax  reasons,  the  trust  must  be 
m  aintained  as  an  essentially  passive 
ei  tity.  Therefore,  both  the  sponsor's 
d  scretion  and  the  servicer's  discretion 
w  th  respect  to  assets  included  in  a  trust 
ai  e  severely  fimited.  Pooling  and 
s<  rvicing  agreements  provide  for  the 
s\  bstitution  of  receivables  by  the 
s  onsor  only  in  the  event  of  defects  in 
d  tcumentation  discovered  within  a 
s!  ort  time  after  the  issuance  of  trust 
c  rtificates.  Any  receivable  so 
s'  bstituted  is  required  to  have 
c  laracteristics  substantially  similar  to 
U  e  replaced  receivable  and  will  be  at 
li  ast  as  creditworthy  as  the  replaced 
r(  ceivable. 

In  some  cases,  the  affected  receivable 
M  ould  be  repurchased,  with  the 
p  irchase  price  applied  as  a  payment  on 


0  partment  emphasizes  that  the  prudence 
n  ]uirement  of  section  404(a)(1)(B)  of  the  Act  would 
re  quire  plan  Hduciaries  to  carefully  consider  Ibis 
ai  d  other  tax  consequences  prior  to  caiuing  plan 

eti  to  be  invested  in  certificates  pursuant  to  this 
eiemption. 

"If  a  trust  issues  subordinated  certificates, 
h  Iders  of  such  subordinated  certiPicates  may  not 
si  an  in  the  amount  distributed  on  a  pro  rata  basis 
M  th  the  senior  certificateholders.  The  Department 
n  ites  that  the  exemption  does  not  provide  relief  for 
p  an  investment  in  such  subordinated  certificates. 


the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  the  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purcha^r, 
such  as  a  trust  sponsor. 

Originators  of^receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
re'ceivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

8.  The  sponsor  will  be  one  of  three 
entities:  (i)  A  special-purpose 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  the 
trust,  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 
The  trustee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
ABS,  the  trust  sponsor  or  the  servicer. 
ABS  represents  that  the  trustee  will  be 
a  substantial  financial  institution  or 
trust  company  experienced  in  trust     . 
activities.  The  trustee  receives  a  fee  for 
its  services,  which  will  be  paid  by  the 
servicer,  sponsor  or  the  trust  as 
specified  in  the  pooling  and  servicing 
agreement.  The  method  of  compensating 
the  trustee  which  is  specified  in  the 
pooling  and  servicing  agreement  will  be 
disclosed  in  the  prospectus  or  private 
placement  memorandum  relating  to  the 
offering  of  the  certificates. 

10.  "fne  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
fimctions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 


due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
diffierent  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
'master  ser\ice"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  frtim  the  local  subservlcers 
and  passes  them  through  to 
certificateholders. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  ABS.  In  other  cases, 
however,  affiliates  of  ABS  may  originate 
or  service  receivables  included  in  a 
trust,  or  may  sponsor  a  trust. 

Certificate  Price.  Pass-Through  Rate  and 
Fees 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  of  receivables  included  in 
a  trust,  the  sponsor  generally  purchases 
the  receivables  in  the  secondary  market, 
either  directly  from  the  originator  or 
from  another  secondary  market 
pEirticipant.  The  price  the  sponsor  pays 
for  a  receivable  is  determined  by 
competitive  market  forces,  taking  into 
account  payment  terms.  Interest  rate, 
quality,  and  forecasts  as  to  future 
interest  rates. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  Interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust,  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
for  cash  to  investors  or  securities 
underwriters.  In  some  transactions,  the 
sponsor  or  an  affiliate  may  retain  a 
portion  of  the  certificates  for  its  own 
account.  In  addition.  In  some 
transactions  the  originator  may  sell 
receivables  to  a  trust  for  cash.  At  the 
time  of  the  sale,  the  trustee  would  sell 
certificates  to  the  public  or  to 
underwriters  and  use  the  cash  proceeds 
of  the  sale  to  pay  the  originator  for 
receivables  sold  to  the  trust.  The 
transfer  of  the  receivables  to  the  trust  by 
the  sponsor,  the  sale  of  certificates  to 
investors,  and  the  receipt  of  the  cash 


proceeds  by  the  sponsor  generally  take 
place  simultaneously. 

12.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  Interest  rate  on 
receivables  Included  in  the  trust  minus 
a  specified  servicing  fee.'  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor,  and  receive 
fees  for  acting  in  that  capacity)  will 
retain  the  difference  between  payments 
received  on  the  receivables  in  the  trust 
and  payments  payable  (at  the  pass- 
through  rate)  to  certificateholders, 
except  that  in  some  cases  a  portion  of 
the  payments  on  receivables  may  be 
paid  to  a  third  party,  such  as  a  fee  paid 
to  a  provider  of  credit  support.  The 
servicer  may  receive  additional 
compensation  by  having  the  use  of  the 
amounts  paid  on  the  receivables 
between  the  time  they  are  received  by 
the  servicer  and  the  time  they  are  due 
to  the  trust  (which  time  is  set  forth  in 
the  pooling  and  servicing  agreement). 
The  servicer  will  be  required  to  pay  the 
administrative  expenses  of  servicing  the 
trust,  including,  in  some  cases,  the 
trustee's  fee,  out  of  its  servicing 
compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  In  a  lump  sum  at  the  time 
the  trust  Is  established.     . 


*The  pass-through  rate  on  certificates 
representing  interests  in  trusts  holding  leases  is 
determined  by  breaking  down  lease  payments  into 
"principal"  and  "interest"  components  based  on  an 
implicit  interest  rate. 


14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  Prepayment  fees;  (b)  Late 
payment  and  payment  extension  fees; 
and  (c)  Fees  and  charges  associated  with 
foreclosure  or  repossession,  or  other 
conversion  of  a  secured  position  into 
cash  proceeds,  upon  default  of  an 
obligation. 

Compensation  payable  to  the  ser\  icer 
uill  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  ori  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  dale  on  which  pass- 
through  pa>'ments  to  the  trust  are  due. 
In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  ser\icer  to 
place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  ser\'icer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  fimds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  &t)m  the  creditors 
of  the  sen'icer  in  the  event  of  the 
ser\'icer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  ser\icer's  owti  funds,  the 

ser\  icer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

16.  ABS  and  any  other  participating 
imdcrwTiter  will  receive  a  fee  in 
connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  normally 
consist  of  the  difference  between  what 
ABS  receives  for  the  certificates  that  it 
distributes  and  what  it  pays  the  sponsor 
for  those  certificates.  In  a  private 
placement,  the  fee  may  also  take  the 
form  of  an  agency  commission  paid  by 
the  sponsor.  Such  fees  are  negotiated  at 
arm's-length  with  the  sponsor, 
originator  or  unrelated  lender  and  are 
affected  by  fees  in  comparable  offerings. 

Purchase  of  Receivables  by  the  Senicer 

17.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payments,  the 
cost  of  administering  the  trust  generally 
Increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
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point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  5  to  10  percent)  of 
the  initial  aggregate  unpaid  balance. 

The  piuchase  price  of  a  receivable  is 
speciHed  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to: 
(1)  The  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer;  or  (2)  The  greater 
of  (a)  the  amount  in  (1)  or  (b)  the  fair 
market  value  of  such  obligations  in  the 
case  of  a  REMIC,  or  the  fair  market  value 
of  the  certificates  in  the  case  of  a  trust 
that  is  not  a  REMIC. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  S&P's,  Moody's,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  surety  bonds,  letters  of  credit, 
guarantees,  or  the  creation  of  a  class  of 
certificates  with  subordinated  cash 
flow)  will  be  obtained  by  the  trust 
sponsor  to  the  extent  necessary  for  the 
certificates  to  attain  the  desired  rating. 
The  amount  of  this  credit  support  is  set 
by  the  rating  agencies  at  a  level  that  is 

a  multiple  of  the  worst  historical  net 
credit  loss  experience  for  the  type  of 
obligations  included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  In  these  cases,  the 
master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  out  of 
liquidation  proceeds,  (c)  fi-om  the  credit 
support  provider  (which  may  be  itself) 
or,  (d)  in  the  case  of  a  trust  that  issues 
subordinated  certificates,  bom  amounts 
otherwise  distributable  to  holders  of 
subordunated  certificates,  and  the  master 
servicer  wiU  advance  such  funds  in  a 
timely  manner.  When  the  servicer  is  the 
provider  of  the  credit  support  and 
provides  its  own  funds  to  cover 
defaulted  payments,  it  will  do  so  either 
on  the  initiative  of  the  trustee,  or  on  its 
own  initiative  on  behalf  of  the  trustee, 
but  in  either  event  it  will  provide  such 
funds  to  cover  payments  to  the  full 
extent  of  its  obligations  under  the  credit 
support  mechanism.  In  some  cases, 
however,  the  master  servicer  may  not  be 
obUgated  to  advance  funds  but  instead 
would  be  called  upon  to  provide  funds 
to  cover  defaulted  payments  to  the  full 


e:  Ltent  of  its  obligations  as  insurer. 
However,  a  master  servico'  typically  can 
recover  advances  either  from  the 
provider  of  credit  support  or  frtim  future 
p  lyments  on  the  affected  assets. 

If  the  master  servicer  flails  to  advance 
ft  nds,  fails  to  call  upon  the  credit 
si  ipport  mechanism  to  provide  funds  to 
o  iver  delinquent  payments,  or 
oyierwise  fails  in  its  duties,  the  trustee 
wtould  be  required  and  would  be  able  to 
ei  iforce  the  certificateholders'  rights,  as 
b  )th  a  party  to  the  pooling  and  servicing 
a]  reement  and  the  owner  of  the  trust 
e  tate,  including  rights  under  the  credit 
SI  pport  mechanism.  Therefore,  the 
ti  istee,  who  is  independent  of  the 
St  rvicer,  will  have  the  ultimate  right  to 
ei  [force  the  credit  support  arrangement. 

When  a  master  servicer  advances 
fi  nds,  the  amovmt  so  advanced  is 
re  coverable  by  the  servicer  out  of  future 
pi  lyments  on  receivables  held  by  the 
tr  jst  to  the  extent  not  covered  by  credit 
SI  pport.  However,  where  the  master 
s(  rvicer  provides  credit  support  to  the 
tr  ist,  there  are  protections  in  place  to 
gi  ard  against  a  delay  in  calling  upon  the 
ci  edit  support  to  take  advantage  of  the 
fa  ::t  that  the  credit  support  declines 
pi  oportionally  with  the  decrease  in  the 
pi  indpal  ameimt  of  the  obUgations  in 
ti  e  trust  as  payments  on  receivables  are 
pi  issed  through  to  investors.  These 
sa  feguards  include: 

(a)  There  is  often  a  disincentive  to 
pi  tstponing  credit  losses  because  the 
s<  oner  repossession  or  foreclosure 
a(  tivities  are  commenced,  the  more 
VI  lue  that  can  be  realized  on  the 

St  curitv  for  the  obligation; 

(b)  Tne  master  servicer  has  servicing 
gi  idelines  which  include  a  general 

pi  tlicy  as  to  the  allowable  delinquency 
pi  ihod  after  which  an  obligation 
oi  dinarily  will  be  deemed  uncollectible. 
T  le  pooling  and  servicing  agreement 
w  ill  require  the  master  servicer  to 
fc  How  its  normal  servicing  guidelines 
ai  id  will  set  forth  the  master  servicer's 
gi  neral  poUcy  as  to  the  period  of  time 
a  ter  which  delinquent  obligations 
oi  dinarily  will  be  considered 
u  icoUectible; 

(c)  As  frequently  as  payments  are  due 
o:  k  the  receivables  included  in  the  trust 
(i  lonthly,  quarterly  or  semi-annually,  as 
s<  t  forth  in  the  pooling  and  servicing 

a  reement),  the  master  servicer  is 
n  quired  to  report  to  the  independent 
ti  istee  the  amount  of  all  past-due 
p  yments  and  the  amount  of  all  servicer 
ai  vances,  along  with  other  current 
ii  formation  as  to  collections  on  the 
n  ceivables  and  draws  upon  the  credit 
SI  ipport.  Further,  the  master  servicer  is 
r<  quired  to  deliver  to  the  trustee 
ai  inually  a  certificate  of  an  executive 
o  ficer  of  the  master  servicer  stating  that 


a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  aU  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  debult. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accoxuitants'  review  are  deli\'ered  to  the 
trustee;  and 

(d)  The  credit  support  has  a  "floor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  oociir 
towards  the  end  of  the  hfe  of  the  trust, 
"whether  due  to  ser\'icer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  becomes  a  fixed  dollar  amount 
subject  to  reduction  only  for  actual 
draws.  From  the  time  that  the  floor 
amount  is  effective  until  the  end  of  the 
life  of  the  trust,  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed, 
since  the  floor  is  a  fixed  dollar  amount, 
the  amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect. 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  v»rith  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction;- 

(c)  identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer; 


(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  payments 
on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made: 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  are  deducted  from 
payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee:  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  pooling  and  servicing  contract  and 
a  description  of  the  trustee's  and  the 
investors'  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 
(n)  A  general  discussion  of  the 

principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 

(i)  A  description  of  the  underwriters" 
plan  for  distributing  the  pass-through 
securities  to  investors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any. 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 


Form  8-K  to  report  material 
developments  concemiilg  the  trust  and 
the  certificates.  While  the  Securities  and 
Exchange  Commission's  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  dehvered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  tj-pically  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
servicer.  pa>ing  agent  or  trustee 
summarizing  information  regarding  the 
trust  and  its  assets.  Such  statement  will 
include  information  regarding  the  trust 
and  its  assets,  including  underlying    ' 
receivables.  Such  statement  will 
typically  contain  information  regarding 
payments  and  prepayments, 
delinquencies,  the  remaining-amount  of 
the  guaranty  or  other  credit  support  and 
a  breakdown  of  pa>7nents  between 
principal  and  interest. 

Secondary  Market  Transactions 

24.  It  is  ABS's  normal  policy  to 
attempt  to  make  a  market  for  securities 
for  which  it  is  lead  or  co-managing 
underwriter,  and  it  is  ABS's  intention  to 
attempt  to  make  a  market  for  any 
certificates  for  which  ABS  is  lead  or  co- 
managing  underwriter.  In  general,  it  is 
also  ABS's  poUcy  to  facilitate  sales  by 
investors  who  purchase  certificates  if 
ABS  has  acted  as  agent  or  principal  in 
the  original  private  placement  of  the 
certificates  and  if  such  investors  request 
ABS's  assistance. 

fietroQcfiVe  Relief 

25.  ABS  represents  that  it  has  engaged 
in  transactions  related  to  mortgage- 
backed  and  asset-backed  securities 
based  on  the  assumption  that  retroactive 
relief  would  not  be  granted.  However,  it 
is  possible  that  some  transactions  may 
have  occurred  that  would  be  prohibited. 
For  example,  because  many  certificates 
are  held  in  street  or  nominee  name,  it 

is  not  always  possible  to  identifj' 


whether  the  percentage  interest  of  plans 
in  a  trust  is  or  is  not  "significant"  for 
purposes  of  the  Department's  regulation 
relating  to  the  definition  of  plan  assets 
(29  CFR  2510.3-101(0).  These  problems 
are  compounded  as  transactions  occur 
in  the  secondary  market.  In  addition, 
with  respect  to  the  "publicly-offered 
security"  exception  contained  in  that 
regulation  (29  CFR  25 10.3-101  (b)),  it  is 
difficult  to  determine  whether  each 
purchaser  of  a  certificate  is  independent 
of  all  other  purchasers. 

Therefore,  ABS  requests  relief 
retroactive  for  transactions  which  have 
occurred  on  or  after  August  12. 1994, 
the  date  ABS  origi.nally  filed  its 
exemption  application  with  the 
Department. 

Summary 

26.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
peirt  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed: 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&P's. 
Moody's.  D&P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessarv 
to  attain  the  desired  rating; 

(c)  All  transactions  for  which  ABS 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  serv  icing  agreement, 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  th*? 
plan's  investment  in  certificates: 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  ABS  has  made,  and  anticipates 
that  it  will  continue  to  make,  a 
secondary  market  in  certificates. 

Discussion  of  Proposed  Exemption 

!.  Differences  betiveen  Proposed 
Exemption  and  Class  EKernption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  [46  FR  7520,  January  23,  19811.  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  148  FR  895.  Januarv'  7, 1983|. 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
e.xemption  provides  relief  from  sections 
406(a)  and  407  for  the  sale,  exchange  or 
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transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief 
from  section  406(b)(1)  and  (b)(2)  of  the 
Act  for  the  aboveHlescribed  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption 
are  met.  In  particular,  section  406(b) 
relief  is  conditioned  upon  the  approval 
of  the  transaction  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  the 
aggregate  amoimt  of  the  issue  must  be 
acquired  by  persons  independent  of  the 
trust  sponsor,  trustee  or  insurer.  Finally, 
FTE  83-1  provides  conditional 
exemptive  relief  from  section  406(a)  and 
(b)  of  the  Act  for  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  pa>7nents  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  iTior»gages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83- 
1  in  the  following  major  respects:  (1) 
The  proposed  exemption  provides 
individual  exemptive  relief  rather  than 
class  relief;  (2)  The  proposed  exemption 
covers  transactions  involving  trusts 
containing  a  broader  range  of  assets  than 
single-family  residential  mortgages;  (3) 
Instead  of  requiring  a  system  for 
insuring  the  pooled  receivables,  the 
proposed  exemption  conditions  relief 
upon  the  certificates  having  received 
one  of  the  three  highest  ratings  available 
from  S&P's,  Moody's,  D&P  or  Fitch 
(insurance  or  other  credit  support 
would  be  obtained  only  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating);  and  (4)  The 
proposed  exemption  provides  more 
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ited  section  406(b)  and  section  407 
lief  for  sales  transactions. 

7^  Ratings  of  Certificates 

After  consideration  of  the 
[presentations  of  the  applicant  and 
Iformation  provided  by  SAP's. 
N  oody's.  D&P  and  Fitch,  the 
E  epartment  has  decided  to  condition 
e:  cemptive  reUef  upon  the  certificates 
h  iving  attained  a  rating  in  one  of  the 
tl  ree  highest  generic  rating  categories 
frbm  S&P's,  Moody's,  D&P  or  Fitch.  The 
Dbpartment  believes  that  the  rating 
CI  tndition  will  permit  the  applicant 
fl  sxibility  in  structiuing  trusts 

0  intaining  a  variety  of  mortgages  and 

01  her  receivables  while  ensuring  that 
tl  e  interests  of  plans  investing  in 

a  rtificates  are  protected.  The 
D  jpartment  also  believes  that  the  ratings 
a]  B  indicative  of  the  relative  safety  of 
ir  vestments  in  trusts  containing  secured 
re  ceivables.  The  Department  is 
c(  nditioning  the  proposed  exemptive 
raief  upon  each  particular  type  of  asset- 
b(  eked  security  having  been  rated  in 
oi  le  of  the  three  highest  rating  categories 
fc  r  at  least  one  year  and  having  been 
s<  Id  to  investors  other  than  plans  for  at 
lejst  one  year. '*> 

//  .  Limited  Section  406(b)  and  Section 
4i  7(a)  Relief  for  Sales 

ABS  represents  that  in  some  cases  a 
tr  ist  sponsor,  trustee,  servicer,  insurer, 
ai  d  obligor  with  respect  to  receivables 
contained  in  a  trust,  or  an  underwriter 

certificates  may  be  a  pre-existing 
pirty  in  interest  with  respect  to  an 
in  vesting  plan."  In  these  cases,  a  direct 
oi  indirect  sale  of  certificates  by  that 
pj  rty  in  interest  to  the  plan  would  be  a 
pi  ohibited  sale  or  exchange  of  property 
ui  ider  section  406(a)(1)(A)  of  the  Act.'^ 


'•In  referring  to  different  "types"  of  asset-t>ecked 
s«  unties,  the  Department  means  certificates 

iresenting  interests  in  trusts  contdining  different 

pes"  of  receivables,  such  as  single  family 
re  idential  mortgages,  multi-family  residential 
mi  rtgages,  commercial  mortgages,  home  equity 
loi  ns,  auto  loan  receivables,  installment  obligations 

consumer  durables  secured  by  purchase  money 
security  interesu,  etc.  The  Department  intends  this 
CO  edition  to  require  that  ceniHcates  in  which  a  plan 
in  ests  are  of  the  type  that  have  been  rated  (in  one 

[he  three  highest  generic  rating  categories  by 
Sj  P's,  D&P,  Fitch  or  Moody's)  and  purchased  by 
in  estors  other  than  plans  for  at  least  one  year  prior 

he  plan's  investment  pursuant  to  the  proposed 
ex  imption.  In  this  regard,  the  Department  does  aot 
In  end  to  require  that  the  particular  assets 
CO  itained  in  a  trtut  must  have  been  "seasoned" 
(e. ;.,  originated  at  least  one  year  prior  to  the  plan's 
in  estmenl  in  the  trust). 

In  this  regard,  we  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  ABS  or  any  of  its  affiliates  Is  either 

the  sole  underwriter  or  manager  or  co-manager 

the  underwriting  syndicate,  or  (b)  a  selling  or 
pi  icement  agent 

'The  applicant  represents  that  where  a  trust 
spfcnsor  is  an  affiliate  of  ABS.  sales  to  plans  by  the 


Likewise,  issues  are  raised  under 
section  406(a)(1)(D)  of  the  Act  where  a 
plan  fiduciary  causes  a  plan  to  purchase 
certificates  where  trust  funds  will  be 
used  to  benefit  a  party  in  inte^st. 

Additionally,  ABS  represents  that  a 
trust  sponsor,  servicer,  trustee,  insurer, 
and  obligor  with  respect  to  receivables 
contained  in  a  trust,  or  an  underwriter 
of  certificates  representing  an  interest  in 
a  trust  may  be  a  fiduciary  with  respect 
to  an  investing  plan.  ABS  represents 
that  the  exercise  of  fiduciary  authority 
by  any  of  these  parties  to  cause  the  plan 
to  invest  in  certificates  representing  an 
interest  in  the  trust  would  violate 
section  406(b)(1),  and  in  some  cases 
section  406(b)(2),  of  the  Act. 

Moreover,  AlBS  represents  that  to  the 
extent  there  is  a  plan  asset  "look 
through"  to  the  underlying  assets  of  a 
trust,  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
tinder  receivables  contained  in  a  trust 
may  be  prohibited  by  sections  406(a) 
and  407(a)  of  the  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 
determined  to  provide  the  limited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 

Notice  to  Interested  Persons 

The  applicant  represents  that  because 
those  potentially  interested  participants 
and  beneficiaries  cannot  all  be 
identified,  the  only  practical  means  of 
notifying  such  participants  and 
beneficiaries  of  this  proposed 
exemption  is  by  the  publication  of  this 
notice  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department  not 
later  than  30  days  from  the  date  of 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-free 
number.) 

The  Masters,  Mates  and  Pilots  Pension 
Plan  (the  Pension  Plan)  and  Individual 
Retirement  Account  Plan  (the  IRAP; 
Together,  the  Plans)  Located  in 
Linthicum  Heights,  Maryland 

|.\ppHcation  Nos.  D-9618  and  D-96191 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 


sponsor  may  be  exempt  under  PTE  75-1.  Part  11 
(relating  to  purchases  and  sales  of  securities  by 
broker-dealers  and  their  afniiates).  if  ABS  is  not  a 
fiduciary  with  respect  to  plan  assets  to  be  invested 
in  rprrifiralps. 


forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
continued  holding  by  the  Plans  of  their 
shares  of  stock  (the  Stock)  in  American 
Heavy  Lift  Shipping  Company  (AHL), 
provided  that  (a)  the  Plans'  independent 
fiduciary  has  determined  that  the  Plans' 
holding  of  the  Stock  is  appropriate  for 
the  Plans  and  in  the  best  interests  of  the 
Plans'  participants  and  beneficiaries; 
and  (b)  the  Plans'  independent  fiduciary 
continues  to  monitor  the  Plans'  holding 
of  the  Stock  and  determines  at  all  times 
that  such  transaction  remains  in  the  best 
interests  of  the  Flans. 

Temporary  Nature  of  Exemption 

If  the  proposed  exemption  is  granted, 
the  exemption  will  be  effective  until  the 
later  of:  (1)  December  31, 1995,  or  (2) 
December  31, 1996  provided  anothCT 
application  for  exemption  is  filed  with 
the  Department  prior  to  December  31, 
1995. 

Summary  of  Facts  and  Representations 

1.  The  Pension  Plan  is  a  defined 
benefit  plan  that  currently  has 
approximately  5,800  participants.  As  of 
December  31. 1992,  the  Pension  Plan 
had  approximiately  $673  million  in 
assets.  The  IRAP  is  a  defined 
contribution  plan  that  currently  has 
approximately  5,200  participants.  As  of 
December  31, 1992,  the  IRAP  had 
approximately  $87  million  in  assets. 
The  Plans  principally  cover  members  of 
the  International  Organization  of 
Masters,  Mates  and  Pilots. 

2.  Bear  Steams  Fiduciary  Services. 
Inc.  (BSFS)  is  a  registered  investment 
advisor  which  serves  as  the  Named 
Fiduciary  for  the  Special  Assets 
Portfolio  of  the  Plans.  The  Special 
Assets  Portfolio  consists  of  various 
venture  capital  and  other  non-liquid 
investments  which  were  made  by  a 
former  investment  manager  of  the  Plans. 
Tower  Asset  Management,  Inc.  (Tower), 
and  which  were  the  subject  of 
protracted  litigation  (the  Litigation) 
l)etween  the  Department,  Tower,  the 
Plans  and  certain  of  their  trustees,  and 
certain  plan  participants.'''  The 
Litigation  ultimately  was  settled 
pursuant  to  Court  Order  entered  by  the 
United  States  District  Court  for  the 
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Southern  District  of  New  York  (the 
Court). 

3.  In  the  course  of  the  Litigation, 
BSFS  was  appointed  Named  Fiduciary 
for  the  Plans'  Special  Assets  Portfolio  by 
Court  Order  dated  September  18. 1990 
(the  Court  Order).  BSFS  assumed  its 
responsibihties  on  November  8. 1990. 
TTie  Court  Order  provided  that  the 
Named  Fiduciary,  rather  than  the  Plans' 
trustees,  has  the  "sole,  exclusive,  full 
and  complete  authority  and  discretion 
concerning  the  control,  management 
and  disposition  of  the  Special  Assets 
PortfoUo". 

4.  Since  February.  1987,  the  Plans 
have  each  owned  45  shares  of  the  Stock, 
which  Stock  represents  all  of  the 
outstanding  shares  of  AHL.  AHL  is  a 
Delaware  corporation,  headquartered  in 
Houston.  Texas,  that  is  engaged  in  the 
shipping  industry.  Its  principal  assets 
consist  of  four  single-hulled  tankers, 
built  in  the  1950's.  that  are  used 
primarily  for  the  transportation  of 
petroleum  products  in  the  Jones  Act 
trade  (Le..  American-flagged  tankers  in 
the  domestic  intra-coastal  trade).  The 
Plans'  Stock  can  be  traced  back  to 
certain  prior  investments  made  by 
Tower  and  is  held  in  the  Plans'  Special 
Assets  Portfolio,  along  with  the  Plans' 
other  remaining  Tower-initiated 
investments. 

5.  Since  AHL  is  an  employer  of 
employees  covered  under  the  Plans,  the 
Stock  constitutes  employer  securities 
imder  section  407(d)(1)  of  the  Act.  The 
applicants  represent  that  the  Stock 
constituted  qualifying  employer 
securities  within  the  meaning  of  section 
407(d)(5)  of  the  Act  at  the  time  of  its 
acquisition,  but  as  of  January  1, 1993. 
the  Stock  ceased  to  be  a  qualifying 
employer  security  because  the  Stock  is 
wholly-owned  by  the  Plans  and  thus 
cannot  meet  the  requirements  of  section 
407(0  of  the  Act.  However,  the  Plans' 
continued  holding  of  the  Stock  is 
currently  exempt  from  the  prohibited 
transaction  restrictions  of  the  Act 
pursuant  to  Prohibited  Transaction    ■ 
Class  Exemption  No.  79-15  as  a  result 
of  a  court  order,  dated  November  2. 
1992,  entered  in  the  Litigation  (the  PTE 
79-15  Order).  Under  the  terms  of  the 
PTE  79-15  Order,  this  exemption  is 
effective  until  the  later  of:  a)  December 
31. 1993;  orb)  December  31. 1994. 
provided  the  Plans  make  application  to 
the  Department  for  an  exemption  to 
permit  the  continued  holding  of  the 
Stock.  By  filing  the  request  which  is  the 
subject  of  the  exemption  proposed 
herein,  the  exemption  provided  under 
the  PTE  79-15  Order  has  been 
automatically  extended,  to  December  31. 
1994. 


6.  While  BSFS.  in  its  capacity  as 
Named  Fiduciary,  has  ultimate 
investment  management  responsibility 
for  the  Special  Assets  Portfolio,  it  does 
not  exercise  investment  management 
discretion  over  the  portfoho's  assets  twi 
a  day-to-day  basis.  Rather,  as 
contemplated  by  the  Court  Order. 
responsibility  for  the  day-to-day 
management  and  supervision  of  the 
portfolio's  assets  has  been  delegated  at 
all  times  to  independent  investment 
managers  selected  by  BSFS.  With 
respect  to  the  Plans'  investment  in  the 
Stock,  such  responsibility  was  first 
delegated  to  Sunwestem  Advisors.  L.P. 
(Sun western),  which  served  as  the 
investment  manager  for  this  investment 
until  July  14, 1992.  Effective  that  date. 
Sunwestem's  responsibilities  were 
assumed  by  a  new  investment  manager. 
Potomac  Asset  Management,  Inc. 
(Potomac),  which  continues  to  ser\"e  in 
that  capacity. 

7.  Potomac,  a  registered  investment 
adviser  founded  in  1978.  is  owned  by 
three  principals,  all  of  whom  are 
analysts  as  well  as  portfolio  managers. 
In  addition  to  the  principals.  Potomac 
has  an  experienced  fixed-income 
manager,  equity  manager,  and  corporate 
finance  consultant.  In  addition  to  its 
traditional  investment  management  of 
$165  milhon  in  bond  and  stock 
portfolios.  Potomac  maintains  a 
corporate  finance  business  consisting  of 
private  placement  consulting  and 
monitoring  for  pension  funds,  fair 
market  value  analysis  for  various 
cUents,  restructuring  and  financing  of 
private  companies  and  related  activities 
Potomac  has  had  experience  in 
managing  investments  by  multi- 
employer plans  in  privately-held 
companies,  similar  to  the  situation 
involving  the  Plans'  investment  in  thu 
Stock. 

8.  Potomac  represents  that  aggressive 
efforts  were  made  by  Sunwestem  to  sf:ll 
the  Plans'  Stock  in  1991  and  1992. 
These  efforts  were  unsuccessful  largely 
due  to  the  age  of  AHL's  ships  and 
market  uncertainties  created  by  the  Oil 
Pollution  Act  of  1990  (OPA  1990).  By 
the  time  these  sales  efforts  were 
discontinued  in  mid-1992,  no  bona  fide 
offers  for  any  price  above  essentially 
scrap  value  had  materialized.  Under 
OPA  1990.  every  single-hull  tanker 
engaged  in  the  domestic  petroleum 
trade  must  be  converted  to  a  double- 
hulled  tanker  or  it  will  be  phased  out  of 
service  beginning  in  1995,  depending 
upon  its  year  of  construction.  AHL's 
four  tankers  were  constructed  between 
1957  and  1960.  Therefore.  AHL  must 
either  double-hull  two  of  the  tankers 
before  the  end  of  1995  and  the  other  two 
by  the  end  of  1996.  or  those  ships  will 
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be  prohibited  from  engaging  in  the 
domestic  petroleum  trade.  If  AHL 
chooses  not  to  double-hull  the  ships,  it 
will  have  to  depend  on  the  less 
consistent  grain,  vegetable  oil,  etc.  trade 
for  business. 

9.  Potomac  represents  that,  in  its   * 
judgment,  there  has  been  no  change  in 
market  conditions  that  would  permit  a 
sale  of  the  Plans'  interest  in  the  near 
term,  and,  more  importantly  by  year  end 
when  the  exemption  pursuant  to  the 
PTE  79-15  Order  expires.  While  AHL 
has  returned  to  profitability  (see  reps.  10 
and  11.  below),  the  twin  problems  that 
plagued  prior  sales  efforts  (see  rep.  8, 
above)  still  remain  and  make  the  sale  of 
AHL  on  a  going  concern  basis,  in 
Potomac's  opinion,  a  virtual 
impossibility.  The  only  expressions  of 
interest  that  Potomac  has  received  since 
becoming  investment  manager  in  1992 
have  consisted  of  casual  inquiries 
concerning  whether  AHL  would  sell  one 
of  its  vessels  at  slightly  below  scrap 
value.  In  addition,  the  scrapping  of 
AHL's  ships  is  not  feasible  at  the 
present  time  due  to  existing  contractual 
commitments.  Currently,  several  of 
AHL's  ships  are  on  extended  term 
charter  and  thus,  with  the  possible 
exception  of  a  single  ship,  AHL  could 
not  now  scrap  its  fleet  without 
abrogating  its  contractual  obligations. 

10.  Potomac  represents  that  while  no 
sale  of  AHL  is  currently  feasible  on 
favorable  terms,  AHL  has  returned  to 
profitability  following  the  difficulties  it 
experienced  over  the  last  half  of  1991 
and  during  1992.  Potomac  states  that 
these  profitable  operations  will  result  in 
a  very  significant  return  to  the  Plans  oH 
their  investment  over  the  near  term, 
particularly  when  compared  to  the  only 
viable  alternative,  a  sale  of  AHL's  ships 
at  a  price  approximating  their  scrap 
value.  Since  a  scrap  value  sale  of  the 
ships  remains  available  after  the 
relatively  short  period  of  profitable 
operations  permitted  under  OP  A  1990, 
Potomac  believes  that  the  Plans' 
retention  of  their  investment  is  the 
preferable  investment  course  of  action 
over  the  near  term,  even  if  OPA  1990's 
requirements  ultimately  end  the  useful 
life  of  AHL's  ships. 

11.  Potomac  represents  that  AHL's 
Board,  subject  to  Potomac's  review  as 
investment  manager,  has  instituted  a 
number  of  measures  designed  to  return 
AHL  to  profitability.  These  measures 
included  a  change  in  AHL's  key 
management,  the  ability  of  new 
management  to  secure  term,  as  opposed 
to  spot  charters,  and  the  installation  of 
more  refined  and  sophisticated  cash 
management  and  management 
information  systems.  In  addition,  AHL 
had  significant  necessary  maintenance 
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erformed.  including  the  successful 
:ompletion  of  total  drydock  on  three  of 
VHL's  four  ships.  During  the  first 
I  [uarter  of  1994,  AHL  earned  a  net  profit 
i  )f  $787,284  from  operations,  and 
ihareholders'  equity  rose  to  the  highest 
evel  in  AHL's  history.  Potomac 
;  epresents  that  it  believes  that  in  1994, 
i  ^HL  will  earn  between  $1.2  million  and 
11.6  million  from  operations.  Potomac 
urther  represents  that  the  scrap  value  of 
he  ships  will  not  decline  significantly 
rom  today's  values,  if  at  all,  over  the 
1  lear  term.  Thus,  even  if  AHL  found  that 
I  )PA  1990's  requirements  left  it  with  no 
I  iption  other  than  scrapping  its  vessels 
i  iter  1996,  the  continued  operation  of 
'■  he  company,  so  long  as  it  is  profitable, 
'  dll  leave  the  Plans  with  the  added 
'  alue  generated  by  such  profitability, 
)lus  roughly  the  same  scrap  value  that 
hey  could  now  realize.  In  addition,  this 
:  nvestment  option  allows  AHL  to 
{  ontinue  to  study  other  options  and 
)  wait  market  developments  that  may 
1  ignificantly  enhance  the  value  of  its 
I  ssets  to  a  potential  buyer  and  thus 
ignificantly  enhance  the  value  of  the 
'lans'  investment. 

12.  One  such  potential  market 
ievelopment  involves  the 
ieconstruction  of  existing  single-hulled 
essels  to  meet  the  requirements  of  OPA 
990,  which  may  present  a  cost-effective 
t  Itemative  to  the  building  of  new  ships. 
'  'his  alternative  entails  attaching  new, 
( louble-hulled  cargo  bodies  to  the 
(  ngine  and  crew  sections  of  existing 
i  hips.  Potomac  represents  that 
iscussions  it  has  had  with  Avondale 
ndustries.  Inc.  (Avondale),  one  of  the 
1  lation's  leading  shipbuilding 
(  ompanies,  suggest  that  the  cost  of 
ebuilding  an  existing  vessel  in  this 
ashion  would  be  approximately  50%  of 
1  he  cost  of  a  new  vessel.  This  potential 
(  ost  savings  represents  an  important 
'  alue  potential  for  AHL's  existing  ships 
I  hat  Potomac  represents  would  exceed 
I  he  ship's  scrap  value  and  may  be 
I  ittractive  to  a  possible  buyer  should  a 
I  lemand  for  rebuilt  ships,  in  fact, 
I  levelop.  Potomac  has  been  exploring 
I  his  option  in  discussions  with 
Avondale  and  representatives  of  the 
Jnited  States  Coast  Guard.  In  addition, 
)reliminary  discussions  have  been  held 
vith  the  Federal  Maritime 
Administration  concerning  the  potential 
inancing  of  such  a  project,  by 
vhomever  is  the  owner,  with  federal 
oan  guarantees.  Potomac  emphasizes  in 
ixploring  this  option  that  it  does  not 
ntend  the  Plans  either  to  make  any 
idditional  investment  in  AHL  for  this 
>urpose,  or  to  guarantee  any  financing 
or  AHL.  In  fact,  BSFS,  in  its  capacity 
)f  named  fiduciary  for  the  Plans  with 


oversight  responsibility  over  Potomac 
(see  rep.  13.,  below),  has  made  it  clear 
to  Potomac  that  any  such  investment  by 
the  Plans,  either  directly  or  in  the  form 
of  guarantees,  is  out  of  the  question. 
Rather,  it  is  Potomac's  goal  to  advance 
this  conversion  project  so  as  to  make 
AHL  and  its  ships  attractive  to  a 
potential  buyer/investor  in  the  event  a 
market  for  reconfigured  vessels 
develops  as  a  cost-effective  alternative 
to  new  construction. 

13.  BSFS  represents  that  its 
obligations  under  the  Court  Order  to 
monitor  and  report  on  the  activities  of 
the  investment  managers  for  the  Special 
Assets  Portfolio  sharply  restrict 
Potomac's  opportunity  to  perpetuate 
unduly  the  Plans'  continued  ownership 
of  AHL.  Pursuant  to  the  investment 
management  agreement  with  Potomac 
that  BSFS  negotiated  on  behalf  of  the 
Plans,  Potomac  is  obligated  to  supply 
detailed  quarterly  reports  on  each  of  the 
Special  Assets  it  manages  and  to  comply 
with  written  investment  guidelines. 
Those  guidelines  state  that  Potomac 
"shall  seek,  among  other  prudent 
objectives,  to:  (A)  Maximize  the  Plans' 
net,  long-term  investment  return  [and) 
(B)  Liquidate  each  such  investment 
when  and  insofar  as  prudent  *  *  •'* 
Furthermore,  the  gmdelines  require  •    ' 
Potomac  to  prepare  and  update  on  a 
quarterly  basis  an  "action  plan"  for  each 
asset,  including  AHL.  The  action  plan 
requires  the  investment  manager  to  state 
the  timetable  for  achieving  a  sale  (if  sale 
is  intended)  or  for  achieving  any  other 
stated  objective.  In  short,  BSFS 
represents  that  significant  mechanisms 
are  in  place  to  prevent  Potomac  from 
improperly  seeking  to  continue 
indefinitely  to  manage  the  Plans'  Stock 
in  AHL.  BSFS  represents  that  in  its 
capacity  as  Named  Fiduciary,  it  has 
reviewed  in  depth  Potomac's  analysis  of 
the  various  options  available  and  has 
accepted  Potomac's  conclusion  that  the 
continued  ownership  of  the  Stock  is  in 
the  best  interests  of  the  Plans. 

14.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  the 
proposed  exemption  would  continue  for 
a  limited  period  of  time  a  transaction 
permitted  by  the  PTE  79-15  Order;  (b) 
the  Plans'  independent  investment 
manager,  Potomac,  has  reviewed  the 
Plans'  holding  of  the  Stock  and  has 
determined  that  it  is  in  the  best  interest 
of  both  Plans  to  continue  holding  the 
Stock;  (c)  Potomac  will  continue  to 
monitor  the  transaction  to  determine 
whether  it  remains  in  the  Plans'  best 
interests  to  retain  the  Stock;  d)  BSFS. 
which  has  the  overall  responsibility  as 
Named  Fiduciary  over  the  Plans' 


investment  in  the  Stock,  has  reviewed 
Potomac's  findings  and  agrees  with 
Potomac's  determination  that  the  Plans' 
continued  holding  of  the  Stock  is  in  the 
best  interests  of  both  Plans;  and  e)  the 
Plans  will  make  no  additional 
investment  in  AHL,  nor  will  they 
guarantee  any  financing  to  AHL,  for  the 
purpose  of  double-bulling  of  the  ships. 
FOR  FURTHER  INFORMATION  CONTACT:  Gar>- 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881 .  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  i.s 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  foct  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transacticm;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
apphcation  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 
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SiRned  at  Washington,  DC.  this  2(nii  day  of 
October.  1994. 

Ivan  Strasreld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration 
(FR  Doc.  94-26405  Filed  10-24-94;  8:45  anil 

BILLING  COOE  4S10-M-P 

protiibited  Transaction  Exemption  94-75; 
Exemption  Application  No.  D-9722] 

Grant  of  Individual  Exemptions; 
F\aytech  Corporation  Salaried    . 
Employees  Savings  Plan 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
.Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  tiie  facts  and 
representations^  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  i>ersons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  thoy 
have  complied  w^ith  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847.  August  10. 1990)  and  based  upon 


the  entire  record,  the  Department  nwles 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Raytech  Corporation  Salaried 
Employees  Savings  Plan  (the  Salaried 
Flan)  and  Raytech  Corporation  Houriy 
Employee  Savings  Plan  (the  Hourly 
Plan;  together,  the  Plans);  Located  in 
Shelton.  Connecticut;  [Prohibited 
Transaction  Exemption  94-75: 
Exeiiiption  Application  Nos.  D-9722 
and  D-97231 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  Lhe  Act  and  Xhe 
sanctions  resulting  from  the  application 
of  section  4975  of  die  Code,  by  reason 
of  section  4975(c)(1)  (A)  tiirough  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extension  of  credit  by  Raytech 
Corporation  (Raytech)  to  the  Plans  in 
the  form  of  payments  (the  Makeup 
Payments)  with  respect  to  group  annuity 
conti-act  CG01274B3A  [the  GIG)  issued 
by  Executive  Life  Insurance  Company 
(ELIC);  and  (2)  tiie  Plans'  potential 
repayment  of  the  ^'Iakeup  Payments  (the 
Repa>'ments).  provided:  (a)  all  terms  of 
such  transactions  are  no  less  favorable 
to  the  Plans  than  those  which  the  Plans 
could  obtain  in  arm's-length 
transactions  with  an  unrelated  party;  (b) 
no  interest  and/or  expenses  are  paid  by 
the  Plans;  (c)  the  Makeup  Pa>'ments  are 
made  only  in  lieu  of  payments  due  from 
ELIC  with  respect  to  the  accumulated 
book  value  of  the  GIG  at  the  time  of  the 
Makeup  Payments;  (d)  the  Repavmenis 
are  restricted  to  the  amounts,  if  any, 
paid  to  \he  Plans  after  March  27. 1994. 
by  ELIC  or  other  responsible  third 
parties  with  respect  to  the  GIG  (the  GIG 
Proceeds);  (e)  the  Repayments  do  not 
exceed  the  total  amount  of  the  Makeup 
Payments:  and  (f)  the  Repayments  are 
waived  to  the  extent  the  Makeup 
Payments  exceed  the  GIG  Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
27.  1994.  at  59  FR  38207. 
NOTICE  TO  INTERESTED  PERSONS:  The 
applicant  represents  that  it  was  unable 
to  comply  with  the  notice  to  interested 
.p>ersons  requirement  within  the  time 
ft^me  stated  in  its  application.  However, 
the  applicant  has  represented  that  it 
notified  all  interested  persons,  in  the 
manner  agreed  upon  between  the 
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applicant  and  the  Department,  by 
September  13, 1994.  Interested  persons 
were  notified  that  they  had  until 
October  16, 1994  to  comment  or  request 
a  hearing  with  respect  to  the  proposed 
exemption.  No  comments  or  hearing 
requests  were  received  by  the 
Department. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  LeOcowitz  of  the  Department,^ 
telephone  (202]  219-6881.  (Thisis  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudmit  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  ailect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or, 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transactioa  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C.,  this  20th  day 
of  October,  1994. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
[FR  Doc.  94-26404  Filed  10-24-94;  8:45  am] 
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lATIONAL  ARCHIVES  AND  RECORDS 
i  ADMINISTRATION 

tecords  Schedules;  Availability  and 
tequest  for  Comments 

t  iGENCY:  Ofilce  of  Records 
administration.  National  Archives  and 
tecords  Administration. 
iCTION:  Notice  of  availability  of 
troposed  records  schedules;  request  for 
omments. 


UMMARY:  The  National  Archives  and 
tecords  Administration  (NARA) 
lublishes  notice  at  least  once  monthly 
if  certain  Federal  agency  requests  for 
ecords  disposition  authority  (records 
chedules).  Records  schedules  identify 
ecords  of  sufficient  value  to  warrant 
(reservation  in  the  National  Archives  of 
le  United  States.  Schedules  also 
I  uthorize  agencies  after  a  specified 
teriod  to  dispose  of  records  lacking 
dministrative,  legal,  research,  or  other 
alue.  Notice  is  published  for  records 
!  chedules  that  (1)  propose  the 
(  estruction  of  records  not  previously 
I  uthorized  for  disposal,  or  (2)  reduce 
I  he  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
1  equired  by  44  USC  3303a(a). 
»ATES:  Request  for  copies  must  be 
eceived  in  writing  on  or  before 
>ecember  9,  1994.  Once  the  appraisal  of 
he  records  is  completed,  NARA  will 
end  a  copy  of  the  schedule.  The 
:  equester  will  be  given  30  days  to 
I  ubmit  comments. 

I  ADDRESSES:  Address  requests  for  single 
I  ;opie8  of  schedules  identified  in  this 
kotice  to  the  Records  Appraisal  and 
Msposition  Division  (NIR),  National 
^chives  and  Records  Administration, 
i  :ollege  Park.  MD  20740.  Requesters 
oust  cite  the  control  niunber  assigned 
o  each  schedule  when  requesting  a 
I  :opy.  The  control  number  appears  in 
he  parentheses  immediately  after  the 
lame  of  the  requesting  agency. 
lUPPLEMENTARY  INFORMATION:  Each  year 
J.S.  Government  agencies  create 
)illions  of  records  on  paper,  film, 
nagnetic  tape,  and  other  media.  In  order 
o  control  this  acciunulation,  agency 
ecords  managers  prepare  records 
ichedules  specifying  when  the  agency 
lo  longer  needs  the  records  and  what 
lappens  to  the  records  after  this  period, 
some  schedules  are  comprehensive  and 
:over  all  the  records  of  an  agency  or  one 
)f  its  major  subdivisions.  These 
:omprehensive  schedules  provide  for 
he  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
md  authorize  the  disposal  of  all  other 
ecords.  Most  schedules,  however,  cover 
ecords  of  only  one  office  or  program  or 


a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefiy  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending: 

1.  Department  of  Army,  (Nl-AU-94- 
13).  Index  to  surveillance  case  files 
scheduled  for  permanent  retention. 

2.  Department  of  Health  and  Hiunan 
Service,  (Nl-235-93-2).  Administrative 
records  relating  to  operations  of  Federal 
Security  Agency  regional  offices, 
including  public  assistance  for  civilian 
evacuees,  1941-48. 

3.  Department  of  Health  and  Human 
Service,  Office  of  the  Assistant  Secretary 
for  Health  (N1-514-94-1J.  PHS  Alert 
records  and  quality  assurance  records 
held  by  the  Office  of  Research  Integrity. 

4.  Department  of  the  Treasiuy,  Ofilce 
of  Thrift  Supervision  (Nl-483-93-17). 
National  Application  Tracking  System. 

5.  Farm  Credit  Administration  (Nl- 
103-94-5).  Production  Credit 
Corporation  records  regarding  loan 
foreclosures  pre-dating  1956. 

6.  Farm  Credit  Administration  (Nl- 
103-94-6).  Statistical  database 
containing  duplicate  Equal  Employment 
Opportunity  records. 

7.  Social  Security  Administration 
(Nl-47-94-3).  DisalMlity  determination 
residual  files. 

8.  Tennessee  Valley  Authority,  (Nl- 
142-94-6).  Payroll  allotment  files. 

9.  Tennessee  Valley  Authority, 
Information  Services  (Nl-142-04-8). 
Problem  and  Change  Technical 
Assessment  Meeting  Files. 

10.  Tennessee  Valley  Authority  (Nl- 
142-94-10).  Paper  records  of  the  Power 
Manager's  File  converted  to  microfilm. 
The  microfilm  copy  of  these  files  will  be 
transferred  to  the  National  Archives. 


Dated:  October  14. 1994. 
Ralph  C.  Bledsoe, 

Acting  Archivist  of  the  United  States. 

iFR  Doc.  94-26342  Filed  10-24-94: 8:45  ami 

SILUNC  CODC  T51S-01-M 

Nixon  Presidential  Historical  Materials: 
(^)ening  of  Materials 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  opening  of  materials. 

SUMMARY:  This  notice  announces  the 
opening  of  additional  files  from  the 
Nixon  Presidential  historical  materials. 
.Notice  is  hereby  given  that,  in 
accordance  with  section  104  of  title  I  of 
the  Presidential  Recordings  and 
Materials  Preservation  Act  ("PRMPA", 
44  U.S.C.  2111  note)  and  §  1275.42(b)  of 
the  PRMPA  Regulations  implementing 
the  Act  (36  CFR  Part  1275).  the  agency 
has  identified,  inventoried,  and 
prepared  for  pubhc  access  integral  file 
segments  of  materials  among  the  Nixon 
Presidential  materials. 
DATES:  The  National  Archives  intends  lo 
make  the  integral  file  segments 
described  in  this  notice  available  to  the 
public  beginning  December  13. 1994.  In 
accordance  with  36  CFR  1275.44.  any 
person  who  believes  it  necessary  to  file 
a  claim  of  legal  or  constitutional  right  or 
privilege  which  would  prevent  or  limit 
access  to  these  materials  should  notify 
the  Arhivist  of  the  United  States  in 
WTiting  of  the  claimed  right  or  privilege 
before  November  29, 1994. 
ADDRESSES:  The  materials  will  be  made 
available  to  the  public  at  the  National 
Archives'  facility  located  at  8601 
Adelphi  Road,  College  Park,  Maryland. 

Petitions  asserting  a  legal  or 
constitutional  right  or  privilege  which 
would  prevent  or  limit  access  must  be 
sent  to  the  Archivist  of  the  United 
States,  National  Archives  and  Records 
Administration,  Washington,  DC  20408. 
FOR  FURTHER  INFORMATKW  CONTACT: 
William  H.  Cunliffe,  Director,  Nixon 
Presidential  Materials  Staff,  301-713- 
6950. 

SUPPLEMENTARY  INFORMATION:  The 
integral  file  segments  of  textual 
materials  to  be  opened  consist  of  112 
cubic  feet. 

The  White  House  Central  Files  Unit  is 
a  permanent  organization  within  the 
White  House  complex  that  maintains  a 
central  filing  and  retrieval  system  for 
the  records  of  the  President  and  his 
staff.  This  is  the  eleventh  of  a  series  of 
openings  of  Central  Files:  the  previous 
openings  were  on  December  1, 1986; 
March  22, 1988;  December  9, 1988;  July 
17. 1989;  December  15, 1989;  August  22, 


1991;  February  19. 1992;  July  24, 1992; 
May  17, 1993;  and  July  15, 1993. 

Some  of  the  materials  designated  for 
opening  on  December  13, 1994.  are  from 
the  While  House  Central  Files,  Subject 
Files.  The  Subject  Files  are  based  on  an 
alphanumeric  file  scheme  of  61  primary 
categories.  Listed  below  are  the  integral 
file  segments  from  the  White  House 
Central  Files,  Subject  Files  that  uill  be 
made  available  to  the  public  on 
December  13, 1994. 


Subject  category 

Volume 
(cubic 
feet) 

Federal  Government  (FG): 

30 

FG  217  SmaH  Business  Adminis- 

tration 

FG  234  Washington  Metropolitan 

Area  Transit  Auttiority 
FG  235  Washington  Metropolitan 

Area  Transit  Commission 

FG  236  Water  Resources  Coun- 
cil 
FG  237  Woodrow  Wilson  Memo- 

•    rial  Commission 

i» 

FG  327  Cost  of  Living  Council 

Two  integral  file  segments  from  the 
Staff  Member  and  Office  Files  will  also 
be  made  available  to  the  public.  Listed 
below  are  the  Staff  Member  and  Office 
Files  that  will  be  made  available  to  the 
public  on  December  13, 1994. 


File  group 

Volume 
(cubic 
feet) 

Leonard  Garment  .'. . 

883 

Rose  Mary  Woods 

176 

Seven  files  designated  for  opening  on 
December  13, 1994,  are  from  the  White 
House  Central  Files,  Name  Files.  The 
Name  Files  was  used  for  routine 
materials  filed  alphabetically  by  the 
name  of  the  correspondent;  copies  of 
documents  in  the  Name  Files  are 
usually  filed  by  subject  in  the  Subject 
Files.  Name  files  relating  to  seven 
individuals  will  be  opened  on  December 
13,  1994: 


Volume 

(cubic 

feet) 

White  House  CentraJ  Files:  Name 

Files 

3 

PhHip  Habib 

Edward  Heatti 

Ira  C.  Keller 

Edward  Kennedy 

Earl  Langret)e 

Thurgood  Marshall 

JohnSchfTulz 

On  November  10, 1993,  the  National 
Archives  released  dftcuments  relating  to 
POW/MIA  matters  located  in  the 


National  Security  Council  files  among 
the  Nixon  Presidential  materials. 
Additional  documents  from  these  files 
have  now  been  declassified  and  will  be 
make  available  to  the  public  on 
December  13, 1994. 


POW/MIA  documents 


Volume 
(cut>ic 
feet) 


A  number  of  documents  which  were 
previously  withheld  from  public  access 
have  been  re-reviewed  for  release  and/ 
or  declassified  under  the  Mandatory 
Review  provisions  of  Executive  Order 
12356  and  will  be  made  available  to  the 
public  on  December  13, 1994. 


Previously  restricted  materials 


Volume 
(cubic 
feet) 


2.5 


Public  access  to  some  of  the  items  in 
the  file  segments  will  be  restricted  as 
outlined  in  36  CFR  1275.50  or  1275.52 
(Public  Access  Regulations). 

Dated:  October  14. 1994. 
Ralph  C.  Bledsoe. 

Acting  Archi\ist  of  the  United  States. 

(FR  Doc.  94-26343  Filed  10-24-94;  8:45  am) 

WUJNO  COOE  7S1$-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Hufnanities  Panel 

AGENCY:  National  Endouinent  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pubhc  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher.  Advisory  Committee 
Management  Ofiicer.  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATKM:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistanr^  under  the 
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National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  propoised 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4). 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Date:  October  31-November  1, 1994 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  submitted  to  Public 
Humanities  Projects  program  during 
the  September  1994  deadline, 
submitted  to  the  Division  of  Public 
Programs,  for  projects  beginning 
after  January,  1995. 

2.  Date:  November  2, 1994 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
Editions  Programs  applications  in 
Literature,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  April  1. 
1995. 

3.  Date:  November  3-4, 1994 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  submitted  to  Public 
Humanities  Projects  program  during 
the  September  1994  deadline, 
submitted  to  the  Division  of  Public 
Programs,  for  projects  beginning 
after  April,  1995. 

4.  Date:  November  3—4, 1995 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415 

Program:  This  meeting  will  review 
applications  to  Humanities  Projects 
in  Media  program  during  the 
September  16, 1994  deadline, 
submitted  to  the  Division  of  Public 
Programs,  for  projects  beginning 
after  April,  1995. 

5.  Date:  November  4, 1994 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Editions  Program  applications  in 
History,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
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beginning  after  April  1^  1995. 

Date:  November  7, 1994 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  submitted  to 
Humanities  Projects  in  Media 
program  during  the  September  16. 
1994  deadline,  submitted  to  the 
Division  of  Public  Programs,  for 
projects  beginning  after  April,  1995. 

Date:  November  10, 1994 

Time:  9:00  a.m  to  5:30  p.m. 

Room:  315 

Program:  This  meeting  will  review 
proposals  submitted  to  the  October 
1, 1994  deadline  in  the  Higher 
Education  Program,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after  October, 
1995. 

{  .  Date:  November  14, 1994 

Time:  9:00  a.m  to  5:30  p.m. 

Room:  315 

Program:  This  meeting  will  review 
proposals  submitted  to  the  October 
1, 1994  deadline  in  the  Higher 
Education  Program,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after  October. 
1995. 

4  Date:  November  14-15. 1994 

Time:  8:30  a.m  to  5:00  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  submitted  to 
Humanities  Projects  in  Media 
program  during  the  September  16. 
1994  deadline,  submitted  to  the 
Division  of  Public  Programs,  for 
projects  beginning  after  April.  1995. 

1  ).  Date:  November  21, 1994 

Time:  9:00  a.m  to  5:30  p.m. 

Room:  315 

Program:  This  meeting  will  review 
proposals  submitted  to  the  October 
1, 1994  deadline  in  the  Higher 
Education  Program,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after  October, 
1995. 

1  I.  Date:  November  28-29, 1994 

Time:  8:30  a.m  to  5:00  p.m. 

Room:  415 

Program:  This  meeting  will  review 
State  and  Regional  Exemplary 
applications  submitted  by  State 
humanities  council  to  the  Division 
of  State  Programs,  for  projects 
begirming  after  April,  1995. 

[  avid  Fisher. 

A  dvisory  Committee  Management  Officer. 
I  R  Doc.  94-26344  Filed  10-24-94;  8:45  am| 
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Visual  Arts  Advisory  Panel  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisor^'  Panel  (Visual  Artists 
Organizations  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
November  14-18, 1994.  The  panel  will 
meet  from  9:00  a.m.  to  9:00  p.m,  on 
November  14-17  and  from  9:30  a.m.  to 
5:00  p.m.  on  November  18  in  Room  716, 
at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  N.W.. 
Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  horn  3:30  p.m.  to  5:00  p.m. 
on  November  18,  for  a  policy  and 
guidelines  discussion. 

Remaining  portions  of  this  meeting 
from  9:00  a.m.  to  9:00  p.m.  on 
November  14-17  and  from  9:30  a.m.  to 
3:30  p.m.  on  November  18  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),(6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  full-time  Federal  employee 
in  attendance. 

If  you  need  special  accomodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506,  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  wnth  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  cair202/682-5439. 

Dated:  October  18, 1994. 
Yvcmne  M.  Sabine, 

Director,  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 

|FR  Doc.  94-26332  Filed  10-24-94;  8:45  am) 
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Options  Price  Reporting  Auttiority; 
Notice  of  Filing  and  Immediate 
Effecthreness  of  Amendment  to  OPRA 
Fee  Schedule  Establishing  a  One  Year 
Pilot  Program  Providing  an  Alternative 
Means  of  Charging  for  Dial-Up  Market 
Data. 

October  18. 199-1. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
September  6. 1994,  the  Options  Price 
Reporting  Authority  ('OPRA")' 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan"), 
establishing  a  pilot  program  providing 
an  alternative  means  of  charging  for 
dial-up  market  data.  OPRA  has 
designated  this  proposal  as  concerned 
solely  with  the  administration  of  the 
plan  permitting  it  to  become  effective 
upon  filing  pursuant  to  Rule  llAa3- 
2{c)(3)(ii)  under  the  Act.  The 
Co.mmission  is  publishing  this  notice  to 
solicit  comments  bom  interested 
persons  on  the  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

The  purpose  of  the  amendment  is  to 
respond  to  requests  from  OPRA 
vendors,  who  make  options  information 
available  to  their  customers  via  a  PC 
dial-up  service,  to  establish  a  usage- 
based  fee  as  an  alternative  to  the 
existing  port  charge.  Currently,  vendors 
interested  in  offering  this  service  must 
pay  a  Dial-Up  Data  Service  Utilization 
Fee  based  on  the  peak  number  of  ports 
of  a  vendor's  computer  that  are 
simultaneously  used  to  provide  the 
service  during  the  month  for  which  the 
charge  is  assessed.  Under  the  proposed 
pilot  program,  a  vendor  would  have  the 
alternative  of  paying  a  fee  determined 
by  the  total  number  of  inquiries  for 
options  quotations  and  last  sale  reports 


•  OPRA  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
1 1 A  of  the  Act  and  Rule  1 1  Aa3-2.  Securities 
Exchange  Act  Release  No.  17638  (Mar.  18. 1981). 

The  plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  Hve  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPK.\  Plan  are  the  Philadelphia  Stock  Exchange 
("PHLX"),  die  Chicago  Board  Options  Exchange 
( "CBOE").  die  American  Stock  Exchange 
("AMEX").  the  PKific  Stock  Exchange  ("PSE").  and 
the  New  York  Stock  Exchange  (NYSE"). 


received  by  the  service  during  the 
month.  The  usage-based  fee  is  proposed 
to  be  established  at  the  rate  of  $0.02  for 
each  "quote  packet"  which  would 
consist  of  any  one  or  more  of  the 
following  values:  last  sale,  bid/ask.  and 
related  market  data  for  a  single  series  of 
options  or  a  related  index.  All  inquiries, 
except  those  for  historical  information 
(/.e.,  prior  to  the  current  trading  day), 
would  be  coimted  for  purposes  of 
calculating  the  fee. 

During  tne  pilot  period,  vendors  who 
have  entered  into  a  Dial-Up  Market  Data 
Service  Rider  and  Vendor  Agreement 
with  OPRA  may  elect  to  pay  the  usage- 
based  fee  by  submitting  a  wTitten 
election  to  that  effect  to  OPRA.  The 
form  for  electing  this  option  will  require 
vendors  to  provide  OPRA  with  a 
description  of  its  systems  and 
procedures  used  to  count  the  number  of 
inquiries  for  options  quotations  and  last 
sale  reports  received  by  the  serv  ice,  and 
will  permit  OPRA  to  inspect  its  records 
and  systems  pertaining  to  such  count. 

OPRA  is  proposing  to  introduce  the 
fee  initially  for  a  one  year  pilot  period 
in  order  to  evaluate  the  usefulness  of  a 
usage-based  fee  and  to  measure  its 
impact  on  OPRA's  revenue.  The  pilot 
program  will  continue  for  one  year  from 
the  time  that  the  first  dial-up  vendor 
elects  to  be  subject  to  the  usage-based 
fee  proposed  herein,  imless  the  pilot 
program  is  extended  or  made  permanent 
at  the  end  of  this  period. 

II.  Solicitation  of  Comments 

Pursuant  to  Rule  llAa3-2(c)(3).  the 
amendment  is  effective  upon  filing  with 
the  Commission.  The  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 
refiling  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
llAa3-2(c)(2).  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
and  maintenance  of  hai  and  orderly 
markets,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  National 
Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  File  No.  S7- 
8-90  and  should  be  submitted  by 
November  5, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pui^tiant  to  delegated 
authority.  17  CFR  200.3O-3(ai(29!. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  94-26340  Filed  10-24-94;  8:45  a.-nl 
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Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Amendment  to  the 
National  Market  System  Plan  of  the 
Options  Price  Reporting  Authority 

October  18, 1994. 

Pursuant  to  Rule  llAa3-2  imder  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
September  26.  1994.  the  Options  Price 
Reporting  Authority  (  OPR.\  ■) 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan"), 
extending  until  January  1,  1996.  the 
pilot  program  providing  for  the 
dissemination  of  certain  implied 
volatility  quotations  on  selected  foreign 
currency  options  ("FCO's")  to  vendors 
outside  of  the  OPRA  system. 

OPRA  has  designated  this  praposal  as 
concerned  solely  with  the 
administration  of  the  plan  permitting  it 
to  become  effective  upon  filing  pursuant 
to  Rule  llAa3-2(c)(3)(ii)  under  the  Act. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

OPRA  requests  an  extension  of  the 
pilot  program  that  was  the  subject  of  an 
amendment  previously  filed  on  May  14. 
1992.'  providing  for  the  dissemination 
of  certain  implied  volatility  quotations 
in  FCOs  directly  by  the  Philadelphia 
Stock  Exchanged  "PHLX")  through 
selected  vendors,  rather  than  through 


■  Sacurttiaa  Exchange  Act  Re!ed^«  No.  30906  (iuty 
16.  1992).  57  FR  31546. 
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the  OPRA  network.  This  pilot  has  been 
extended  twice,  first  until  September  1, 
1993  pursuant  to  a  letter  amendment 
dated  March  26, 1993,'  and  then  until 
November  1, 1994.  pursuant  to  a  letter 
amendment  dated  August  12, 1993.' 

Hie  purpose  of  the  pilot  program  is  to 
permit  PHLX  to  accommodate  those 
institutional  investors  in  foreign 
currency  options  who  desire  to  receive 
indications  of  the  current  state  of  the 
FCO  market  expressed  in  implied 
volatility  quotations.  These  quotations 
serve  only  as  indications  of  the  state  of 
the  market;  actual  trading  in  FCO's 
continues  to  be  conducted  through  bids 
and  offers  expressed  in  terms  of  the 
prices  at  which  options  may  be  bought 
or  sold  which  continue  to  be 
disseminated  over  the  OPRA  system. 
Because  the  existing  specifications  of 
the  OPRA  system  were  not  designed  to 
accommodate  implied  volatility 
quotations,  OPRA  has  consented  to 
PHLX's  arranging  for  the  transmission  of 
this  information  through  selected 
vendors. 

OPRA  plans  to  extend  the  pilot  once 
more  until  January  1, 1996,  the  date 
proposed  for  the  unbundling  within 
OPRA  of  market  information  services 
pertaining  to  FCO's.  Prior  to  that  date, 
a  decision  will  be  made  concerning  the 
continued  availability  of  implied 
volatility  quotations  in  FCO's. 

n.  Solicitation  of  Comments 

Pursiiant  to  Rule  llAa3-2(c)(3),  the 
amendment  is  effective  upon  fihng  with 
the  Commission.  The  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 
refiling  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
llAa3-2(c)(2),  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
and  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  National  - 
Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
vdth  respect  to  the  proposed  rule 
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>  Securities  Exchange  Act  Release  No.  321M 
(April  21, 1993).  58  FR  21481. 

*Sacaritias  Exchange  Act  Ralaaa*  Na  32771 
(Ai^tut  19.  1993),  S8  FK  448SS. 


ange  that  are  filed  with  the 
Cbmmission,  and  all  written 
communications  relating  to  the 
ptoposed  extension  between  the 
Commission  and  any  perstm,  other  than 
tliose  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
UJS.C.  552,  will  be  available  for 
ii  spection  and  copying  in  the 
C  >mmission's  Public  Reference  Room. 
C  )pies  of  the  filing  also  will  be  available 
at  the  principal  offices  of  OPRA.  All 
st  bmissions  should  refer  to  File  No.  S7- 
8-  -90  and  should  be  submitted  by 
N  jvember  25, 1994. 

For  the  Commission  by  -th^  Division  of 
M  irket  Regulation,  pursuant  to  delegated 
ai  thority,  17  CFR  200.30-3(a)(29). 
M  irgaret  H.  McFarland. 
D  fputy  Secretary. 
[F  %  Doc.  94-26431  Filed  10-24-94;  8:45  am) 
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[F  alease  No.  34-34852;  File  No.  SR-PSE- 
»-28] 

S  >lf-Regulatory  Organizations;  Notice 
o  niing  and  Immediate  Effectiveness 
o  Proposed  Rule  Change  by  the 
P  iclflc  Stock  Exchange,  Inc..  Relating 
t(  a  Waiver  of  Certain  Fees  for  Floor 
Af  embers 

a  :tober  18. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
S  icurities  Exchange  Act  of  1934 
('  Act"),^  notice  is  hereby  given  that  on 
S  iptember  23, 1994,  the  Pacific  Stock 
E  [Change,  Inc.  ("PSE"  or  "Exchange") 

ed  with  the  Securities  and  Exchange 
Cbmmission  ("Commission")  the 
p:  oposed  rule  change  as  described  in 
It  mis  I,  II,  and  m  below,  which  Items 
h  ive  been  prepared  by  the  self- 
«  gulatory  organization.  The 
C  )mmission  is  publishing  this  notice  to 
si  licit  comments  on  the  proposed  rule 
c  lange  from  interested  persons. 

I.  Self-Regulatory  Oiganizatioo'a  . 

S  atement  of  the  Terms  of  Substance  of 

tie  Proposed  Rule  Change 

The  PSE  proposes  to  waive  certain 
U  es  for  Floor  Members  set  forth  in  the 
Schedule  of  Rates  for  Exchange 

rvices.  The  waiver  would  be  in  effect 
f^r  a  three  month  period. 

Self-Regulatory  Organization's 
atement  of  the  Purpose  of,  and 
atutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
If-regulatory  organization  included 
s  atements  concerning  the  purpose  of 
ahd  basis  for  the  proposed  rule  change 


IS  U.S.C  78t(b)(l)  (1968). 


and  discussed  any  commoits  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  nf  siirh 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  waive 
the  following  monthly  fees  that  are 
applicable  to  its  Equity  and  Option 
Floor  Members:  (1)  Equity  Floor  Broker 
Booth  Fees  of  $125,  $250,  and  $375  for 
small,  large,  and  area  booths, 
respectively;  (2)  Equity  Floor  Privilege 
Fees  of  $165  per  registered  floor 
member  and  registered  clerk;  (3) 
approximately  50%  of  the  Systems  Fee 
of  $1,700  per  post  on  the  Equity  Floor; 
(4)  approximately  61%  of  the  Options 
Floor  Booth  Fees  of  $275,  $350.  and 
$450  for  retail  booths,  clearing  booths, 
and  stock  execution  booths, 
respectively,  and  approximately  61%  of 
the  $300  surcharge  for  prime  location 
booths;  (5)  approximately  61%  of  the 
Options  Market  Maker  Fees  of  $660  per 
month;  and  (6)  a  waiver  of  100%  of  Uie 
$0.02  per  contract  options  independent 
broker  fee  up  to  a  maximum  of  $100  per 
broker  per  month.  The  Exchange 
proposes  that  the  waiver  be  in  efiiect  for 
three  months. 

The  purpose  of  the  proposed  waivers 
is  to  provide  the  Exchange's  Floor 
Members,  who  have  borne  the  most 
significant  burden  of  fee  increases  in 
recent  years,  with  a  discount  in  floor 
fees  in  response  to  increased  revenues. 
The  discount  will  apply  to  three  months 
of  1994. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
Section  6(b)(4),  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  charges  among  its  members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  beheves  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

(C)  Self-Regulatory  Oganization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


m-DateofEfiactii 
Proposed  Ride  I 
rommiasfcm  Action 


lofthe 
I  OBd  Timiag  fiir 


Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  PSE,  it  has 
become  eflective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Onnmission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

TV.  Solicitation  of  Conunsnts 

.  Interested  persons  are  invited  to 
submit  writtoi  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
CommissiMi,  450  Fifth  Street.  N.W., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ^at  are  filed  with  the 
Commission,  and  all  written 
commtmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vrith  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section.  450  Filth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-meotioned  self-reguiatory 
organization.  All  submissions  should 
refer  to  File  No.  ^-P^-^94-26  and 
should  be  submitted  by  November  15, 
1994. 

For  the  (Dommission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-26350  Piled  10-24-94: 8:45  am) 
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SeN-Reguiatory  Ofganizalions; 
Chicago  8loek  Exc^nnge^ 
Incorporaied;  AppHcatton  for  Unlisted 
Trading  PrivilegiM  In  Seven  Ovar-the- 
Counter  Isauoa  and  to  Withdraw 
UnMstad  PrtwHagaa  in  Seven  OvoMha- 
Counter  issues 

October  19. 1994. 

On  October  6, 1994.  the  Chicago  Stock 
Exchange,  toe  ("CHX").  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  Section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  securities,  i.e., 
securities  not  registered  under  Section 
12(b)  of  the  Act. 


File  No. 

Symbol 

Issuer 

7-13074 

CPWR 

Compuware  Cor- 
poration. Com- 
mon Stock,  $.01 
par  value. 

7-13075 

EXBT 

Exattyte  Corpora- 
ton,  Common 
Slock,  1001  par 
vahje. 

7-13076 

GYMS 

Gyntx)ras  Corpora- 
tton.  Common 

Stock,  $i)01  par 
value. 

7-13077 

LRCX 

Lam  Researce  Cor- 
poration, Com- 
mon Stock,  $.001 
par  value. 

7-13078 

NVLS 

Novethjs  Systems 
Incorporated, 
Common  Stock. 
No  par  value. 

,     7-13079 

PAGE 

Paging  Network  In- 
corporated, Com- 
mon Stock.  SJ01 
parvakje.    - 

7-1MW0 

PETM 

Pet  Mart  Incor- 
porstted.  Common 
Slock.  $.0001  par 
vakje. 

The  above-referenced  issues  are  being 
applied  for  as  replacements  for  the 
following  securities,  which  form  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  Section  12(f)(4)  of  the 
Act  for  the  following  issues: 


'  17  Ci=K  200JO-3(bK12)  (1M2). 


Fde  No. 

Symbol 

issuer 

7-13801 

CGNE 

Caigene  inoor- 
porated.  Common 
Slock.  SXMl  par 
value. 

7-13082 

NNCXF 

New«)rkige  Network 

corporanori. 

Common  Stock, 

Noparvahie. 

7-13083 

PRGO 

Psrrigo  Company. 
Common  Stock. 
Noparvakje. 

File  No 

Symbol 

Issuer 

7-13084 

QVCN 

Q.V.C.  Incor- 

porated, Common 
Stock.  $.01  par 
vakje. 

7-13085 

STRY 

oiryKer  corporation. 

Common  Stock, 

110  per  vakie. 

7-13086 

SNPX 

SynopiRS  Commu- 
nkaMons.  Con»- 
mon  Stock,  SuOl 
parvakie. 

7-13087 

SYGN 

Synergen,  Common 
Slock,  $.01  par 
¥akje. 

Replacement  issues  are  being 
requested  due  ^  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  November  9, 1994, 
written  comm«its.  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  D.C.  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  Section 
12(f)(2).  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
seciuity,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  fiie  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  maikets  for  . 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  94-26432  Filed  10-24-94;  8:45  am) 
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[Release  No.  34-44864:  imsmaaonal  Sertes 
Releaee  Na  732;  File  Na  SR-C80E-44- 
32] 

SeH-f)egutatory  Organizationa;  Notica 
of  Filing  of  Proposed  Riria  Change  by 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Warranto  on  the  Nikliei 
Stock  Index  300 

October  18. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  S  78S(b)(l),  notice  is 
hereby  given  that  on  September  2, 1994. 
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the  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  QI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'RcguUtory  Organization's 
Statemoit  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  CBOE  proposes  to  list  and  trade 
warrants  on  the  Nikkei  Stock  Index  300 
("Nikkei  300"  or  "Index")>The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretarj .  CBOE,  and 
at  the  Commission. 

If.  Seif-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the ' 
self-regulatory  organization  included 
statements  concerning  the  purpose  or 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatoTy  organization  has 
prepared  stunmaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

I .  Purpose 

The  Exchange  is  permitted  to  list  and 
trade  index  warrants  under  CBOE  Rule 
31.5(E).  The  Exchange  is  now  proposing 
to  list  and  trade  index  warrants  based 
on  the  Nikkei  300.  The  listing  and 
trading  of  index  warrants  on  the  Nikkei 
300  would  comply  in  all  respects  with 
CBOE  Rule  31.5(E).  CBOE  has  received 
the  Commission's  approval  to  hst  and 
trade  options  on  the  Nikkei  300. ^ 

Index  design.  The  Nikkei  300  is  a 
broad-based,  capitalization-weighted 
index  designed  to  be  representative  of 
stocks  on  the  Tokyo  Stock  Exchange.  It 
was  designed  by  and  is  maintained  by 
Nihon  Keizai  Shimbim.  Inc.  The  Index 
is  fully  described  in  SR-CBOE-94-14, 
the  Exchange's  rule  filing  relating  to  the 
listing  and  trading  of  options  on  the 
Nikkei  300.^  - 


<  See  Securities  Excha.ige  Act  Release  No.  343BB 
duly  15.  1994).  S9  FR  37789  Uuly  2S.  19941 
(approving  File  No.  SR-CBOE-94-141. 

^  See  supra,  note  1. 
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Index  warrant  trading.  The  warrants 
on  the  Index  would  be  direct  obligations 
of  their  issuers  and  would  be  cash- 
settled  in  U.S.  dollars.  The  warrants 
would  have  either  American  or 
European  style  exercise.  Upon  exercise. 
or  at  the  warrant  expiration  date  in  the 
case  of  warrants  widi  European  style 
exercise,  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
pa>'ment  in  U.S.  dollars  to  the  extent 
that  the  index  value  has  declined  below 
a  pre-stated  cash  settlement  value. 
Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  ind^x  value  has  increased  above 
the  pre-stated  cash  settlement  value. 
Warrants  that  are  out-of-the-money  at 
the  time  of  e.xpiration  would  expire 
worthless. 

Warrant  listing  standards  and 
customer  safeguards.  In  SR-CBOE-90- 
08,^  the  Exchange  established  generic 
listing  standards  for  index  warrants, 
which  are  contained  in  CBOE  Rule 
31.5(E).  The  filing  also  established 
certain  sales  practice  rules  for  the 
trading  of  index  warrants,  which  are 
contained  in  Chapter  IX  of  the 
Exchange's  Rules.  The  listing  and 
trading  of  index  warrants  on  the  Nikkei 
300  would  be  subject  to  those  guidelines 
and  rules. 

Under  Rule  31.5(E),  (i)  issuers  shall 
meet  the  CBOE's  size  and  earnings 
criteria  for  equity  issues  and  have  assets 
in  excess  of  $100,000,000;  (ii)  the  term 
of  the  warrants  shall  be  for  a  period 
ranging  from  one  to  five  years  from  the 
date  of  issuance;  and  (iii)  the  minimimi 
public  distribution  of  such  issues  shall 
be  1,000,000  warrants,  together  with  a 
minimum  of  400  public  holders,  and 
have  an  aggregate  market  value  of 
$4,000,000. 

Because  index  warrants  are  derivative 
in  nature  and  closely  resemble  index 
options,  CBOE  would  also  require 
safeguards  designed  to  meet  the  investor 
protection  concerns  raised  by  the 
trading  of  index  options.  The  Exchange 
would  require  that  index  warrants  on 
the  Nikkei  300  be  sold  only  to 
customers  whose  accounts  have  been 
approved  for  options  trading  under 
CBOE  Rule  9.7.*  CBOE  Rule  30.50. 
Interpretation  .02  also  applies  the 
suitability  standards  of  CBOE  Rule  9.9 
to  recommendations  in  index  warrants. 

In  addition.  CBOE  Rule  30.50. 
Interpretation  .04  requires  that  the 
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'  See  Securities  Exchange  Act  Release  No.  28SS6 
(October  19. 1990).  55  FR  43233  (October  26. 19901 

*  Telephone  conversation  between  James  R. 
McDaniel.  Schiff  Hardin  h  Waite.  and  Beth  A. 
Stekler.  Attorney.  Division  of  Market  Regulation, 
sec.  on  Ocrober  17, 1994. 


standards  of  Rule  9.10(a)  regarding 
discretionary  orders  be  applied  to  index 
warrants.  It  requires  a  branch  office 
manager  or  registered  options  principal 
to  approve  and  initial  a  discretionary 
order  in  index  warrants  on  the  day 
entered.  Also,  prior  to  commencement 
of  trading,  the  Exchange  would 
distribute  a  circular  to  its  members 
calling  attention  to  specific  risks 
associated  with  warrants  calling 
attention  to  specific  risks  associated 
with  warrants  on  the  Index  if  the 
Exchange  is  required  to  do  so  by 
Commission  policy. 

2.  Statutor}'  Basis 

The  listing  and  trading  of  warrants  on 
the  Nikkei  300  is  consistent  with 
Section  6(b)  of  the  ACt  in  general  and 
furthers  the  objectives  of  Section  6(bK5) 
of  the  Act  in  particular  because  it  will 
help  remove  impediments  to  a  free  and 
open  securities  market  and  facilitate 
transactions  in  seciuities  because  the 
Index  warrants  will  provide  investors  a 
means  by  which  to  hedge  investments 
in  the  Japanese  equity  market  and 
provide  a  surrogate  instriunent  for 
trading  in  the  Japanese  securities 
market. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  amendments  will 
not  impose  emy  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  at  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
thpse  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  EX:  20549.  Copies  of  such 
filing  will  also  beavaiiable  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-94- 
32  and  should  be  submitted  by 
November  15, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUmd, 
Deputy  Secretary. 

[FR  Doc  S4-26351  Piled  10-19-44;  8:45  am] 
BILLMQ  CODE  tOW-9t-m 


[Release  No.  34-34861;  File  No.  SR-CSE- 
94-06] 

S«ff-negulatory  Organizations; 
Cincinnati  Stocit  Excfiange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Excfiange 
MemlMrship  Fees 

October  19, 1994. 

On  August  16,  1994,  the  Cincimiati 
Stoc*  Exchange,  hic.  ("CSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(bKl)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  the  membership  application  fees 
imposed  by  the  Exchange. 

The  proposed  rule  change  was 
published  for  oonunent  in  Securities 
Exchange  Act  Release  No.  34654 
(Septemlier  12, 1994),  59  FR  47964 
(Septembm  19, 1994).  No  comments 
were  received  on  the  proposal. 

The  C^  is  increasing  its  membership 
application  fees  as  follows: 


Item 

Current 
fee 

New  fee 

Yearly  membership 

dues. 
(Quarterly  Cttarge 

$625). 

S?,500 

S2.500. 
(No 

-«-  -   —   -  * 

Item 

Current 

rKlW  lOe 

New  Memtjer  Appli- 

100 

1.000. 

cation  Fee. 

Transfers: 

ResponsibJe  Party 

75 

35a 

Change. 

Firm  Registration/ 

75 

350. 

Name  Change. 

CBOE  Exercise  Ap- 

75 

350. 

piication. 

The  increases  apply  to  the  initial 
apphcation  fee,  as  well  as  the  fee  to 
exercise  a  Chicago  Board  Options 
Exchange  ("CBOE")  membership.^ 
Additionally,  intra-firm  transfers  of 
individuals  assigned  to  a  membership 
are  being  raised  to  reflect  the  cost  of 
processing  the  transfers.  The  Exchange 
states  that  the  increase  in  fees  will  more 
accurately  reflect  the  costs  associated 
with  the  processing  of  applications  and 
will  make  the  fees  comparable  to  those 
charged  by  other  markets. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).'*  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(4)  requirements  that  the  rules  of  an 
exchange  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers,  and  other  persons  using  the 
Exchange's  fiacilities.^  The  Commission 
believes  that  the  increases  in 
membership  appUcation  fees  aie 
equitable  because  the  Exchange  has 
proposed  the  increases  to  offset  rising 
costs,  and  the  fees  do  not  have  a 
discriminatory  or  anti-competitive 
effet:t.  Accortiingly,  the  Commission 
believes  that  it  is  appropriate  to  approve 
the  proposed  rule  change. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act.e  that  the 
proposed  rule  change  (SR-CSE-94-08) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 


'  15  U.S.C  78s(b)(l)  (1M8(. 
2  17  CFR  240.19b-4  (19S3). 


'Pursuant  to  an  agreement  signed  in  Novembar 
1906,  a  CBOE  member  may  be  eligible  to  become 
■  proprietary  member  of  the  CSE  without  having  to 
purchase  and  own  a  certificate  of  proprietary 
membership  (i.e.,  a  seat  on  the  Exchange),  provided 
that  the  CBOE  member  meets  all  of  the  other 
requirements  for  eligibility  set  forth  in  the  CSE's 
By-Laws.  See  Article  II.  Section  5.2  of  the  CSE's 
Code  of  Regulations  (By-Laws). 

■•lSU.S.C78f(b)(1988). 

M5U.S.C78f(b)(4)(19«8). 

•15U.S.C7es(b)l2)(19«8). 

'  17  CFR  200.3O-3(a)(12)  (1993). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-2G435  Filed  l(>-24-94;  8:45  am] 

BILUNG  COOE  aoiO-OI-M 

[Release  No.  34-34862;  FN*  No.  SR-NYSE- 
94-36 

Self-Regulatory  Organizations;  Notica 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Elimination  of  Monthly  FeeCttarged  for 
Obtaining  Certain  Statistical  Reports 
on  Extensions  of  Time 

October  19, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  5. 1994, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
(■'Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Rqulatory  Organization's 
Statement  of  tiie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  is  proposing  to  eliminate 
the  monthly  fifteen  dollar  fee  charged 
margin  extension  system  users  for 
obtaining  certain  statistical  reports  on 
extensions  of  time.  The  fee  eUminatiun 
is  effective  upon  filing  with  the  SEC. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  Included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  t>e  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  March  1964,  four  statistical  reports 
were  created  as  part  of  the  redesign  of 
the  Exchange's  computerized  margirj 
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extension  system.  The  purpose  of  these 
reports  is  to  provide  member 
organizations  with  information  to  assist 
them  in  controlling  and  monitoring 
"extension  of  time"  requests.  Further, 
these  reports  act  as  a  surveillance  tool 
for  member  organizations  and  the 
Exchange,  to  ensure  compliance  with 
the  rules  and  regulations  that  govern 
extension  requests  and  procedures. 

The  reports  currently  are  distributed 
at  no  charge  on  a  quarterly  basis  to  all 
member  organizations  submitting  their 
"extensions  of  time"  to  the  Exchange. 
Member  organizations  may  request  one 
or  more  of  the  reports  on  a  monthly 
basis,  for  a  fee  of  fifteen  dollars  ($15)  for 
each  report  requested.  This  charge  was 
instituted  to  cover  the  Exchange's  cost 
for  producing  and  processing  the 
reports. 

The  Exchange  is  eliminating  the 
fifteen  dollar  fee  for  these  additional 
statistical  reports  and  will  furnish 
statistical  reports  produced  through  the 
computerized  extension  system  to 
member  organizations  monthly  at  no 
charge  beginning  with  the  October  1994 
reports.' 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirement  under 
Section  6(bU4)  of  the  Act  that  an 
exchange  have  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition,  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


'  The  proposed  rule  change  states  that  the 
elimination  of  the  monthly  fee  would  commence  as 
of  September  1, 1994.  Because  the  reports  produced 
for  September  are  quarterly  reports,  which  already 
are  distributed  without  charge,  the  proposal  should 
have  referenced  the  October  1994  reports  as  the  first 
monthly  reports  that  would  be  distributed  at  no 
durge.  Telephone  conversation  between  Donald 
van  Weezel,  Managing  Director,  Regulatory  Affairs. 
NYSE,  and  Beth  Stekler,  Attorney,  SEC,  on  October 
IS.  1994. 
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m.  Date  of  Efi(iectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder  because  it  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
36  and  should  be  submitted  by 
November  15, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Margaret  H.  McFarland, 

•f 

Deputy  Secretary. 

IFRDoc.  94-26433  Filed  10-24-94;  8:45  am] 
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[Release  No.  34-34853;  Pile  Nos.  SR-NYSE- 
94-26;  SR-NYSE-94-27] 

S«lf-Regulatory  Organizations;  New 
York  Stock  Exchange,  inc.;  Order 
Approving  a  Proposed  Ruie  Change 
Relating  to  Examination  Specifications 
for  the  General  Securities  Registered 
Representative  (Series  7)  Examination, 
and  the  Corresponding  Content 
Outline 

October  18, 1994.       > 

I.  Introduction 

On  June  30, 1994,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereimder.2  proposed  rule 
.changes  (File  Nos.  SR-NYSE-94-26  and 
SR-NYSE-94-27)  to  revise  the  General 
Seciuities  Registered  Representative 
(Series  7)  Examination  Specifications 
and  the  corresponding  Content  Outline. 

The  proposed  rule  changes  were 
published  for  conunent  in  Securities 
Exchange  Act  Release  Nos.  34340  (July 
8, 1994),  59  FR  35959  Quly  14, 1994); 
and  34341  (July  8,  1994),  59  FR  35960 
(July  14, 1994).  No  comments  were 
received  on  the  proposals.  This  order 
approves  the  proposed  rule  changes 
contingent  upon  the  filing  of  the  revised 
Examination  Specifications  and  Content 
Outline  by  other  appropriate  self- 
regulatory  organizations  ("SROs"),  and 
approval  of  those  filings  by  the 
Commission. 

II.  Description  of  the  Proposal 

The  NYSE  is  revising,  updating  and 
seeking  approval  for  the  Series  7 
Examination,  Specifications  and 
Content  Outline.  The  Series  7 
Examination  was  created  in  1974  as  an 
industry-wide  qualification  examination 
for  persons  seeking  registration  as 
general  securities  representatives.  The 
Series  7  Examination  is  generally 
required  under  SRO  rules  for  persons 
who  are  engaged  in  the  solicitation, 
purchase,  or  sale  of  securities  for  the 
accoimts  of  customers.  The  piu^ose  of 
the  Series  7  Examination  is  to  ensure 
that  registered  representatives  have  the 
basic  knowledge  necessary  to  perform 
their  functions  and  responsibilities.  The 
Series  7  Specifications  detail  the  areas 
covered  by  the  examination  and  break 
dowrn  the  number  of  examination 
questions  culled  from  each  area,  while 
the  Content  Outline  details  the  subject 
coverage  and  question  allocation  of  the 
examination. 


Revision  of  the  Series  7  Examination, 
Specifications  and  Content  Outline  was 
initiated  in  April  1993  by  an  industry 
committee  of  SROs  and  representatives 
from  broker-dealers  in  order  to  update 
the  examination  in  view  of  changes  in 
the  seciuities  industry,  including 
changes  in  relevant  rules  and 
regulations,  the  development  of  new 
securities  products,  and  changes  in  the 
job  of  registered  representatives  as  firms 
offer  an  increasingly  wide  range  of 
financial  services.^  The  Examination 
Specifications  and  Content  Outline  for 
the  Series  7  have  not  been  revised  since 
1986. 

The  industry  committee  updated  the 
existing  statements  of  the  critical 
fimctions  of  registered  representatives  to 
ensure  current  relevance  and 
appropriateness  and  drafted  statements 
of  tasks  expected  to  be  performed  by 
entry-level  registered  representatives 
and  conformed  the  existing  Content 
Outline  to  the  task  statements.  The 
Content  Oudine  reflects  the  revised 
content  of  the  examination.  Under  the 
proposed  rule  change,  th»total  niunber 
of  questions  in  the  Series  7  Examination 
will  remain  at  250,  and  the  revised 
examination  will  cover  all  financial 
product  areas  covered  on  the  present 
Series  7  Examination  as  well  as  several 
new  products,  including  collateralized 
mortgage  obligations  ("CMOs").  long 
term  equity  anticipation  securities 
("LEAPS")  and  CAPS,*  with  reduced 
emphasis  on  direct  participation 
programs. 

Under  the  prc^osed  rule  change,  the 
NYSE  will  appoint  a  committee  to 
review  the  Series  7  Content  Outline  and 
Specifications  periodically  to  determine 
any  adjustments  that  may  be  required. 
The  committee  will  represent  a  broad 
range  of  expertise,  such  as  practicing 
registered  representatives,  branch 
managers,  compliance  officers,  training 
personnel,  and  SRO  representatives. 
The  review  will  address  any  new 
information  that  registered 
representatives  need  to  know, 
information  currently  specified  in  the 
examination  that  should  be  deleted  and 
any  adjustments  that  need  to  be  made  in 
the  emphasis  on  various  topics. 


» 15  U.S.C.  78s(b)(l)  (1988). 
» 17  CFR  240,19b-4  (1994). 


'SROs  on  the  committee  include  the  New  York, 
American  and  Philadelphia  Stock  Exchanges, 
Chicago  Board  Options  Exchange,  the  Municipal 
Securities  RulemJsking  Board,  and  the  National 
AMOCiation  of  Securities  Dealers.  Broker-deeler 
representatives  include  branch  ofHce  managers, 
compliance  officers,  training  personiMl  «nd 
registered  representatives. 

«OEX  CAPS  and  SPX  CAPS  are  new  securities 
bMed  on  the  SkP  100  (OEX)  and  the  SAP  500  (SPX) 
that  give  investors  the  right  to  participate  to  a 
predetermined  level  in  upward  or  downward 
movements  in  either  index. 


The  Commission  anticipates  that  the 
other  appropriate  SRO  participants  also 
will  file  the  revised  specifications  for 
approval  by  the  Commission.  The 
NYSE,  and  these  other  SROs,  may  use 
the  revised  Examination,  Specifications 
and  Content  Outline  after  the 
Commission  has  approved  the  proposed 
rule  changes  of  the  other  appropriate 
SRO  participants. 

in.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
with  the  requirements  of  Sections 
6(b)(5)  and  6(c)(3)(B)  of  the  Act.* 
Section  6(b)(5]  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  6(c)(3)(B) 
provides  that  a  national  seciuities 
exchange  may  exanune  and  verify  the 
qualifications  of  an  applicant  to  become 
a  person  associated  with  a  member  in 
accordance  with  procedures  established 
by  the  rules  of  the  exchange,  and  may 
require  any  person  associated  with  a 
member,  or  any  class  of  such  persons, 
to  be  registered  with  the  exchange  in 
accordance  with  procedures  so 
established. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15(b)(7)  of  the  Act «  which 
stipulates  that  prior  to  effecting  any 
transaction  in,  or  inducing  the  purchase 
or  sale  of  any  security,  a  registered 
broker  or  dealer  must  meet  certain 
standards  of  operational  capability,  and 
that  such  broker  or  dealer  must  meet 
certain  standards  of  training, 
experience,  competence,  and  such  other 
qualifications  as  the  Commission  finds 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  • 

The  Commission  believes  that 
revising  the  Series  7  Examination. 
Specifications  and  Content  Outline 
should  help  to  ensure  that  only  those 
securities  representatives  with  a 
comprehensive  knowledge  of  current 
Exchange  rules,  as  well  as  an 
understanding  of  the  Act,  will  be  able  to 
solicit,  purchase  or  sell  securities  for  the 
accounts  of  customers.  The  Commission 
believes  that  the  revised  areas  covered 


by  the  Examination.  Specifications  and 
Content  Outline  are  appropriate  subject 
matters  and  include  a  sufficiently  broad 
range  of  topics  to  ensure  an  appropriate 
level  of  expertise  by  representatives. 

Additionally,  the  revised  examination 
tests  relevant  subject  matters  in  view  of 
changes  in  applicable  laws,  rules, 
regulations,  products,  and  industry 
practices.  By  ensuring  this  requisite 
level  of  knowledge,  the  NYSE  can 
remain  confident  that  securities 
representatives  have  demonstrated  an 
acceptable  level  of  securities  knowledge 
to  carry  out  their  responsibilities. 

The  Commission  has  determined  that 
the  Content  Outline  for  the  revised 
Series  7  Examination  is  sufficiently 
detailed  and  covers  appropriate 
information  so  as  to  provide  an 
adequate  basis  for  studying  the  new 
topics  covered  on  the  revised 
examination.  The  revised  Content 
Outline  should  help  ensure  that  those 
persons  taking  the  revised  examination 
understand  the  full  range  of  subject 
matters  included  in  the  examination. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder, 

rv.  Conclusion 

It  is  therefore  ordered,  Pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  Nos.  SR- 
NYSE-94-26  and  SR-NYSE-94-27)  are 
approved  contingent  upon  the  filing  of 
the  Examination  Specifications  and 
Content  Outline  by  the  order 
appropriate  SROs  and  the  approval  of 
those  filings  by  the  Commission. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Security. 

IFR  Doc.  94-26434  Fil«d  10-24-94;  8:45  am) 
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[Release  No.  34-34849;  File  No.  SR-PSE- 
•4-22] 

Setf-Regulatory  Organizations;  ftotlce 
of  Filing  of  Proposed  Rule  Change  by 
Pacific  Stocl(  Eichange,  Inc.,  Relating 
to  the  Execution  of  Cross  Transactions 
on  the  PSE  Equities  Floors 

October  18, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l),  noUce  is 
hereby  given  that  on  August  18, 1994, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 


» 15  U.S.C  7Bf(b)(S)  and  (c)(3)(B)  (1988). 
«15  U.S.C.  7Bo(bX7)  (1988). 


'15  U.S.C  78$(b)(2)  (19««). 

•  17  CFR  200.30-3(8)112)  (1994). 
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and  Exchange  Commission 
("Commissfon*')  the  proposed  rule 
change  as  described  in  Items  1, 11  and  HI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
October  13.  1994.  the  Exchange 
submitted  Amendment  No.  1.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sobstmce  of 
tlie  Proposed  Rule  Change 

The  Exchange  is  proposing  to  add  a 
new  commentary  to  its  Rule  5.14(b), 
relating  to  the  execution  of  cross 
transactions  on  the  Equities  Floors.  The 
text  of  the  proposed  rule  change  is  as 
follows:  italicizing  indicates  new 
language: 

Rule  S.14(a)— No  change. 

Rule  5.14(b>— No  change. 

CtHnmentary  .01 — .04 — No  change. 

.05    Agency  orders  to  cmss  25,000 
$hares  or  more  at  or  within  the 
prevailing  quotation  will  be  permitted  to  '■ 
establish  precedence  without  regard  to     \ 
priority  of  existing  bids  or  offers  at  that    I 
price.  Members  will  be  allowed  to  better 
the  proposed  cross  price,  but  in  doing  so 
shall  be  required  to  satisfy  allother 
existing  bids  or  offers  at  that  price.  For 
purposes  of  this  Commentary  .05, 
proprietary  ordas  of  members,  member 
organizations,  and  non-member  broker 
dealers  shall  not  be  considered 
"agency." 

n.  Setf-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organizatioo  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


1  See  lettw  fram  Miduwl  Pienon.  Senior 
Attorney,  PSE.  to  Saadra  Sciola.  Conunisiion,  dated 
October  10. 1994.  In  Amendment  No.  1  the  PSE  (1) 
DinrWed  tha  original  profMeed  ml* chenfe  into  two 
fiUnga  l>]r  reaoviag  propoMd  commentary  J06  from 
Mt  filing  and  makiag  it  a  aeparat*  filing:  and  (2) 
changed  the  minimum  number  of  shares  for 
oligibility  under  the  commentary  from  10.000  to 
25.0(X>  to  mirror  the  comparable  Amex  and  NYSE 
RuIbs  (NYSE  Rule  72(b)  mi  Amex  Rule  126(g)t. 


A.Se/f-Regatatory  Organization 's 
Stntement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

i.  Purpose 

The  PSE  is  proposing  to  amend  its 
rules  regarding  the  execution  of  stock 
cross  transactions  [i.e.,  Rules  5.14(a)  and 
5.14(b)]  by  adding  a  new  commentary  to 
Rule  5.14(b).  Proposed  Commentary  .05 
will  govern  large  agency  crosses. 

Proposed  Commentary  .05.  Proposed 
Commentary  .05  is  designed  to  permit 
the  execution  of  "clean"  agency  crosses 
of  25,000  shares  or  more  at  or  within  the 
prevailing  quotation  without  regard  to 
the  priority  of  existing  bids  or  offers. 

As  with  the  Rule  72(b)  of  the  New 
York  Stock  Exchange  ("NYSE")  and  the 
Rule  126(g),  Commentary  .02.  of  the 
American  Stock  Exchange  ("Amex"). 
this  proposal  to  allow  "dean"  crosses  is 
designed  to  facilitate  the  execution  of 
agency  cross  transac:tion  at  the  PSE. 
Althou^  the  proposal  would  allow 
such  cross  transactions  to  be  executed 
without  regard  to  priority  of  existing 
bids  or  offers,  it  will  still  specifically 
allow  members  an  opportunity  to  better 
the  price  of  the  cross  transaction. 

The  PSE  has  also  written  this  new 
rule  with  a  specific  limitation  that  it  be 
allowed  anty  for  "agency"  order,  i.e. 
non-proprielary  orders  of  members, 
member  organizations  and  non-member 
broker/dealers.  This  approach  to  agency 
orders  is  consistent  with  that  taken  by 
the  Amex  and  NYSE.  It  is  designed  to 
provide  an  environment  for  the 
facilitation  of  true  agency  crosses 
without  giving  an  unfeir  advantage  to 
the  proprietary  orders  of  members, 
member  organizations  or  non-member 
broker/dealers  over  other  orders  being 
held  in  the  specialist  books. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistoit  with 
Section  6(b)  of  the  Act.  in  general,  and 
Section  6(b)(S),  in  particular,  in  that  it 
is  designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  <^  trade,  and  to  protect 
investors  and  the  public  iitferest. 

B.  Self-Regulatory  Orgpnization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act 


C.  Seif-Regulatory  Orgcmization  s 
Statement  on  Cemmeats  on  the 
Proposed  Rule  Change  Received  From 
Member*.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  EtEediveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
writhin  such  longer  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-cegulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  pn^poscd 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solieitatien  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  D.C  20549.  Cc^ies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
comjnunic»tions  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pers(»,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspecticm  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Wa^ngton.  D.C  20549.  Copies  of  sudi 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-94-22 
and  should  be  submitted  by  November 
IS, 1994. 

For  the  Commission,  bjr  the  Division  of 
Market  Rugulation.  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secr^aiy. 

[FR  Doc.  94-26436  Filed  1(^-24-94;  6:4&  am] 
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[Rel.  No.  IC-20640:  812-9218] 

Norwest  Bank  Minnesota.  N.A.,  et  al.; 
Notice  of  Application 

October  19, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPLICANTS:  Norwest  Bank  Minnesota, 
N.A.  ("Bank");  Norwest  Funds;  Forum 
Financial  Services,  Inc.  ("Forum");  Core 
Trust  (Delaware)  ("Core  Trust");  and 
Schroder  Capital  Management 
International,  Inc.  ("Schroder"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  of  the  Act 
that  would  grant  an  exemption  from 
sections  12(d)(1).  17(a)(1).  and  17(a)(2) 
of  the  Act.  and  imder  section  17(d)  of 
the  Act  and  rule  17d-l  thereunder  to 
permit  certain  transactions. 
SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  certain  series 
of  the  Norwest  Funds  to  invest  portions 
of  their  assets  in  certain  portfolios  of 
Core  Trust. 

FILING  DATE:  The  application  was  filed 
on  September  8, 1994.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  vdll  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  9. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicants,  c/o  Forum  Financial  Group, 
Two  Portland  Square,  Portland,  Maine 
04101,  Attention:  Max  Berueffy. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Ck)unsel,  at 
(202)  942-0563  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Bank  is  the  sponsor  of  a 
number  of  collective  investment  funds 
("CIFs")  that  serve  as  investment 
vehicles  for  qualified  and  non-qualified 
employee  benefit  plans  for  which  the 
Bank  serves  as  trustee,  investment 
manager,  or  custodian.  The  Bank 
intends  to  convert  foiuteen  of  the  CIFs 
into  corresponding  new  series  of  the 
Norwest  Funds,  an  open-end  series 
investment  company.  >  The  new  series, 
together  with  the  new  Advantage  Class 
of  an  existing  money  market  fund,  will 
be  knovm  as  the  Advantage  Funds.  The 
Bank  wall  serve  as  investment  adviser  to 
the  Advantage  Funds,  and  Schroder  will 
serve  as  subadviser  to  those  portions  of 
the  Advantage  Funds  that  invest  in 
international  securities.  The  Advantage 
Funds  will  be  offered  without  a  sales 
load  or  redemption  fee  and  will  not  bear 
distribution  expenses  pursuant  to  a  plan 
adopted  under  rule  12b-l  under  the 
Act,  although  applicants  may  revise 
these  arrangements  in  the  futiu«. 

2.  Core  Trust  is  an  open-end  series 
investment  company.  Although  Core 
Trust  will  register  imder  the  Act,  it  does 
not  intend  to  make  a  public  offering  of 
its  securities  and  does  not  intend  to 
register  its  shares  under  the  Securities 
Act  of  1933.  Core  Trust  includes  a 

.  portfolio  that  intends  to  invest  in 
securities  issued  by  small  companies 
("Small  Company  Portfolio"),  a 
portfolio  that  intends  to  invest  in 
seciuities  of  foreign  issuers 
("International  Portfolio"),  and  a 
portfolio  that  will  be  designed  to 
replicate  the  performance  of  the 
Standard  &  Poor's  500  Composite  Index 
("Index  Portfolio")  (such  three  series  are 
the  "Portfolios").  The  Bank  is  the 
investment  adviser  to  the  Small 
Company  and  S&P  500  Lidex  Portfolios 
of  Core  Trust,  and  Schroder  is  the 
investment  adviser  to  the  International 
Portfolio.  The  Portfolios  will  be  offered 
only  to  certain  Advantage  Funds  and 
eligible  Future  Funds  (as  hereinafter 
defined)  relying  on  an  order  issued 
pursuant  to  the  application.  Shares  of 
these  Portfolios  will  be  offered  without 
a  sales  load  or  redemption  fee,  and  Cote 
Trust  will  not  bear  distribution 


>  On  June  8.  1994,  the  Division  of  Investment 
Management,  pursuant  to  delegated  authority, 
issued  an  order  pursuant  to  section  17(b)  of  the  Act 
and  rule  17d-l  thereunder,  permitting  certain 
transactions  necessary  to  complete  the  proposed 
conversion.  See  Norwest  Corporation,  Investment 
Company  Act  Release  Nos.  20294  (May  13,  1994) 
(notice)  and  20342  (June  B.  1994)  (order). 


expenses  pursuant  to  a  plan  adopted 
under  rule  12b-l  under  the  Act. 

3.  Forum  provides  management, 
administrative,  and  distribution  related 
services  to  Norwest  Funds  and  will 
provide  similar  services  to  the 
Advantage  Funds  and  Core  Trust. 

4.  The  fifteen  Advantage  Funds  will 
consist  of  seven  equity  funds 
(Diversified  Equity  Fimd,  Growth  Equity 
Fund,  Large  Company  Growth  Fimd, 
Small  (Zkimpany  Growth  Fund.  Income 
Equity  Fund,  hidex  Fund,  and 
International  Fund);  three  balanced 
funds  (Conservative  Balanced  Fund, 
Moderate  Balanced  Fimd,  and  Growth 
Balanced  Fund),  and  five  fixed  income 
fimds  (Intermediate  U.S.  Government 
Fund,  Managed  Fixed  Income  Fimd, 
Stable  Income  Fund,  Short  Maturity 
Investment  Fund,  and  Ready  Cash 
Investment  Fund). 

5.  Five  of  the  Advantage  Funds- 
Diversified  Equity  Fund,  Growth  Equity 
Fund,  Conservative  Balanced  Fund. 
Moderate  Balanced  Fund,  and  Growth 
Balanced  Fund  (the  "Blended 
Funds") — will  continue  their 
predecessor  CIFs'  practice  of  allocating 
specified  percentages  of  their  assets 
among  several  different  investment 
styles.  The  Diversified  Equity  Fund  and 
the  Growth  Equity  Fund  (die  "Blended 
Equity  Funds")  seek  to  achieve  long 
term  capital  appreciation  by  investing  in 
equity  securities.  Consistent  with  their 
investment  objectives,  the  Blended 
Equity  Fluids  allocate  a  fixed  percentage 
of  their  assets  to  several  investment 
styles.  Each  Blended  Equity  Fund 
allocates  a  significant  portion  of  its 
assets  to  investments  in  large,  high 
quality  domestic  companies  that,  in  the 
view  of  its  adviser,  have  superior 
growth  potential  as  well  as,  in  the  case 
of  the  Diversified  Equity  fund,  equities 
that  may  provide  above  average 
dividend  income.  In  addition,  each 
Blended  Equity  Fund  allocates  a  portion 
of  its  assets  to  investment  in  equity 
securities  of  small  companies  and  a 
portion  to  investment  in  non-U.S. 
issuers.  The  Diversified  Equity  Fund 
also  invests  in  a  group  of  seciuities 
representing  96%  or  more  of  the 
capitalization-weighted  market  value  of 
the  stocks  in  the  S&P  500  Lidex.  The 
Conservative  Balanced  Fund,  the 
Moderate  Balanced  Fund,  and  the 
Growth  Balanced  Fund  (collectively. 
"Blended  Balanced  Funds")  invest  in  a 
balanced  portfolio  of  fixed  income  and 
equity  securities.  Like  the  Blended 
Equity  Funds,  the  Blended  Balanced 
Funds  allocate  portions  of  their  assets 
among  different  investment  styles. 

6.  To  an  extent  consistent  with  its 
investment  objectives,  each  Blended 
Fund  will  invest  directly  in  equity 
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secuhtie&  and,  in  the  case  of  the 
Blended  Balanced  Funds,  fixed  income 
securities.  Applicants  believe  that 
investors  in  thie  Blended  Funds  can 
obtain  substantial  benefits,  however,  if 
the  Blended  Funds  pool  the  assets  they 
allocate  Ear  investment  in  the  securities 
of  small  companies,  non-U.S.  issuers, 
and  companies  listed  in  the  S&P  500 
index.  Accordingly.  af^>licants  propose 
that  the  Blended  Funds  invest  those 
portions  of  their  poitiblios  in  the  Small 
Company,  Intematiooal,  and  Index 
Portfolios  of  Core  Trust.  Ahhou^  at 
present  only  the  Blended  Funds  intend 
to  rely  on  the  order,  applicants  also 
propose  that  any  other  series  of  Norwest 
Funds  for  which  the  Bank  or  any 
company  controlling,  controlled  by.  or 
under  common  control  with  the  Bank 
acts  as  adviser,  or  any  open-end 
investment  company  for  which  the  Bank 
or  any  company  controlling,  controlled 
by.  or  under  (xinunon  control  with  the 
Bank  acts  as  adviser  in  the  future 
(collectively  the  "Future  Funds"),  be 
permitted  to  invest  in  the  Small 
Company.  International,  and  Index 
Portfolios  of  Core  Trust  in  the  same 
manner  as  the  Blended  Funds. 

7.  Each  existing  CIF  will  convert  into 
a  corresponding  series  of  the  Advantage 
Funds  by  transferring  the  securities  and 
cash  in  its  portfolio  to  the 
corresponding  Advantage  Fund  in 
exchange  for  shares  of  the  Advantage 
Fund.  Each  CIF  will  then  distribute 
shares  of  the  Advantage  Fund»to  each 
employee  benefit  plan  pro  rata 
according  to  its  interest  in  the 
terminating  CIF.  When  the  Portfolios 
commence  operations,  each  Blended 
Fund  will  contribute  the  small 
company,  international,  and  S&P  500 
index  securities  in  its  portfolio  to  the 
corresponding  Portfolio  in  exchange  for 
shares  of  that  Portfolio. 

8.  All  portfolio  securities  contributed 
to-kind  will  be  appropriate  investments 
for  the  Portfolios.  Such  in-kind 
transactions  will  comply  with  the 
provisions  of  paragraphs  (a)  through  (0 
(»f  rule  17a-7.  except  that  the 
consideration  for  the  securities 
contributed  to  Core  Trust  will  be  Core 
Trust  shares  rather  than  cash.  After  the 
initial  contribution  of  securities,  the 
Portfolios  will  buy  and  sell  pRrtfolio 
securities  at  the  discretion  of  their 
respective  portfolio  managers. 

9.  Each  Blended  Fund  will  treat  its 
investment  in  each  Portfolio  of  Core 
Trust  as  subject  to  the  requirements  of 
Guide  3  of  the  Guidelines  for  the 
Preparation  and  Filing  of  Form  N-lA  so 
that  the  level  of  disclosure  in  the 
prospectus  will  be  governed  by  the  level 
of  its  investment  in  the  portfolio  of  Core 
Trust.  Thus,  a  Blended  Fund  that 
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naintains  an  investment  in  a  Portfolio 
n  an  amount  of  less  than  5%  of  its  net 
issets  will  include  a  brief  description  of 
he  Portfolio,  whereas  a  Blended  Fund 
hat  invests  5%  or  more  of  its  net  assets 
n  a  Portfolio  will  include  a  more 
letailed  description  of  the  Portfolio  and 
ts  objectives,  risks,  and  manner  of 
>peration.  In  addition,  each  Blended 
'und  wiH  Kst  the  securities  held  by  the 
Portfolios  in  which  it  invests  and  the 
:  imount  and  value  of  its  pro  rata  interest 
:  n  each  such  security  in  its  reports  to 
I  hareholders  under  section  30(d]  of  the 
,  ^ct  and  rule  30d-l  thereunder  to  the 
$ame  extent  as  if  the  Blended  Fund  held 
016  securities  directly. 
I  10.  The  Blended  Funds  may  invest 
iirectly  m  some  securities  also  hetd  by 
me  three  Portfolios.  Applicants  believe 
jhat  it  is  unhkely  that  any  Blended 
Fund  will  incur  unnecessary  brokerage 
costs  because  it  sells  a  security  at  the 
iame  time  a  Portfolio  buys  the  same 
security,  or  vice  versa.  First,  the  actual 
everiap  between  the  various  portfolios 
Is  very  small.  Moreover,  all  portfoHos  of 
tie  Blended  Funds  and  the  Portfolios 
are  expected  to  have  very  low  turnover 
■atios,  making  the  possibility  of 
©pposing  buy/sell  orders  even  less 
Gkely.  In  addition,  the  Blended  Funds 

ind  the  Index  and  Small  Company 
ortfolios  will  all  be  managed  by  the 
ank.  which  will  monitor  for  offsetting 
buy/sell  orders.  Although  the  Bank  and 
$chroder  do  not  share  portfolio 
iti  formation  in  advance,  applicants 
lielieve  that  because  Norwest  and 
Schroder  employ  substantially  different 
Criteria  for  their  investment  decisions, 
ey  would  rarely  engage  in  transactions 
the  same  security  on  the  same  day. 
deed,  the  historical  experience  of  the 
IFs  indicates  the  possibility  is  remote 

Jiat  two  portfolios  managers  might  enter 
,  uy  and  sell  orders  for  the  same  security 
t  the  same  time.  A  review  of  the 
ortfolios  of  the  component  CIFs  from 
nuary  1, 1994  to  May  31. 1994  reveals 
nly  one  occasion  on  which  one 
ortfolio  sold  a  security  on  the  same  day 
nother  purchased  the  same  security, 
'he  brokerage  costs  associated  with  this 
I  ransaction  were  $142.00. 

ipplicants*  Legal  Analysis 

1.  Section  12(dUl)(A)  of  the  Act 
rovides  that  no  registered  investment 
ompany  may  acquire  securities  of 
i  nother  investment  company 
epresenting  more  than  3%  of  the 
cquired  company's  outstanding  voting 
tock.  more  than  5%  of  the  acquiring 
ompany's  total  assets,  or,  together  with 
le  securities  of  other  investment 
ompanies.  more  than  10%  of  the 
cquiring  company's  total  assets. 
Unrrinn  12(d](lKB)  provides  that  no 


registered  open-end  investmeat 

company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 
Section  6(c)  provides  that  the  SEC  may 
exempt  persons  or  transactions  from  any 
or  all  secti(Hts  of  the  Act  when 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

2.  Applicants  request  an  exemption 
under  section  6{c)  of  the  Act  from 
section  12(dKl)  to  the  extent  necessary 
to  permit  the  Blended  Fimds"  proposed 
investments  in  the  Portfolios. 
Applicants  believe  that  the  proposed 
investment  structure  will  not  be  sul^ect 
to  any  of  the  abuses  that  section  12(d)(1) 
was  intended  to  prevent.  There  is  no 
risk  that  management  of  the  Blended 
Funds  will  exercise  iiuppropriate 
control  over  the  management  of  Core 
Trust  because  (a)  the  Bank  will  be  the 
investment  adviser  for  all  Blended 
Funds,  as  well  as  any  Blended  Funds, 
that  may  invest  in  the  Small  Company. 
International,  or  Index  Portfolios  of  Core 
Trust:  and  (b)  the  Blended  Funds  and 
Future  Funds  will  be  the  only  investors 
in  the  Portfolios. 

3.  If  large-scale  redemptions  by  public 
shareholders  require  a  major  change  in 
the  level  of  investment  by  a  Blended 
Fund  in  the  Portfolios  such  that  the 
Portfolios  might  be  required  to  liquidate 
securities  in  their  portfolios  in  such  a 
manner  that  the  shareholders  in  other 
non-redeeming  Blended  Funds  would 
be  prejudiced,  tlie  Portfolios  may  make 
the  redemptions  in-kind  by  distributing 
securities  in  its  portfolios,  rather  than 
cash,  to  the  redeeming  Blended  Fund. 
Such  in-kind  transactions  would 
comply  with  the  provisions  of 
paragraphs  (a)  through  (f)  of  rule  17a- 

7.  except  that  the  consideration  for  the 
portfolio  securities  would  be  shares  in 
the  Portfolio  rather  than  cash. 

4.  Applicants  believe  that  the  Blended 
Funds'  investment  in  Core  Trust  will 
not  result  in  significant  duplication  of 
the  costs  of  distribution,  portfolio 
management,  fund  administration,  or 
operations.  Core  Trust  shares  will  not  be 
subject  to  any  sales  load  or  rule  12b-1 
foes.  The  Bank  will  waive  its  advisory 
fee  for  serving  as  investment  adviser  to 
the  Small  Company  aiKl  Index  Portfolios 
of  Core  Trust  and  will  reimburse  the 
International  Portfolio  of  Core  Trust  an 
amount  equal  to  the  advisory  fees  the 
Portfolio  pays  to  Schroder,  and  Forum 


will  not  receive  any  fees  for 
administering  that  potion  of  any 
Blended  Fund  that  invests  in  Can 
Trust  Althou^  these  will  be  some 
duplication  ofcustodial,  transfer 
agency,  and  other  expenses,  applicants 
believe  that  the  la3rering  of  tboe 
expenses  wil)  be  minimal,  and  that  the 
efBciencies  that  the  Bknded  Ftinds 
should  achieve  in  portfolio  management 
and  fund  operations  will  result  in  net 
cost  saviiuBs. 

5.  To  afimited  extant,  the  BkiKied 
Funds  may  invest  diiectly  in  some 
securities  also  held  by  tbe  Portfolios. 

Applicants  believe  it  is  unbkely  that 
any  Blended  Fund  will  incur 
unnea^s.sary  brokerage  costs  because  it 
sells  a  security  at  the  same  time  a 
Portfolio  buys  the  same  seciuity,  <»■  vice 
versa.  The  actual  overlay  between  the 
various  portfolios  is  very  small. 
Moreover,  all  portfolios  of  the  Blended 
Funds  and  Cote  Trust  are  e^qwcted  to 
have  very  low  turnover  ratios,  making 
the  possibility  of  opposing  biqr/seU 
orders  even  less  likely.  In  adftitxm,  the 
Blended  Funds  and  the  Index  and  Small 
Company  PortfoUos  of  Core  Trust  will 
all  be  managed  by  the  Bank,  whidi  will 
monitor  for  offietting  buy/sell  orders. 

6.  Apphcants  also  request  an 
exemption  under  sections  6(c)  and  17(b) 
of  the  Act  from  section  17(a)  of  the  Act. 
which  prohibits  certain  purchases  and 
sales  of  securities  between  investment 
companies  and  their  affiliated  persons. 
Because  the  Blended  Funds  may 
individually  own  more  than  5%  of 
individual  Portfolios  and  also  may  be 
deemed  to  be  under  common  control 
with  Core  Trust,  the  Blended  Funds  and 
Core  Trust  may  be  deemed  to  be 
affiliated  persons  of  one' another. 
Purdiases  by  the  Blended  Funds  of 
shares  of  Core  Trust  or  sales  by  Care 
Trust  of  their  shares  to  tbe  Blended 
Funds  could  be  deemed  to  be  principal 
transactions  by  affiliated  persons  undo- 
secti(Hi  17(a).  Smilarly,  tbe  initial  in- 
kind  contributions  by  the  Blended 
Funds  of  certun  of  their  poitfc^o 
securities  to  the  Portfolios  in  exchange 
for  shares  of  tbe  PottMias  and  any 
possible  subsequent  redemptioiis  in- 
kind  by  the  Portfaiioa  coidd  Ukawdae  be 
deemed  to  be  princ^ial  transactions  by 
affihated  persooa  tmdar  section  17(i^ 

7.  Undor  section  17(b),  die  SEC  shall 
issue  an  order  exempting  a  jHopoeed 
transaction  frooi  section  17(a)  if  (a)  tbe 
terms  of  the  proposed  transaction, 
including  the  consideration  paid  or 
received,  are  reasonable  and  fair  and  do 
not  involve  overreaching  on  the  pwt  of 
any  persons  concemad;  (b)  the  pr«qf>osed 
trcnsaction  is  consistent  with  the 
poliues  of  each  registered  investment 
company  concerned;  and  (cf  the 
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proposed  transaction  is  consistent  with 
the  general  purposes  of  the  Act.  Section 
17(b)  applies  only  to  individual 
pn^KMed  transactions.  However,  the 
SEC  frequently  has  used  its  authmity 
under  section  G(c)  to  exempt  series  of 
transactions  that  otherwise  met  the 
standards  of  section  1 7(b). 

8.  Applicants  believe  that  the  terms  of 
the  proposed  transacticRis  are  fair  and 
reasrai^le  and  do  not  involve 
overreaching.  The  consideration  paid 
and  received  for  the  sale  and 
redemption  of  shares  of  the  PortfoBos 
will  be  based  on  the  net  asset  vahie  of 
those  Pmtfolios.  Similarly,  the 
consideration  paid  and  received  for  tbe 
Blended  Funds'  contribution  ^ 
portfoUo  securities  to  Core  Trust  or  for 
any  subsequent  in-ldnd  redemptions 
will  be  based  on  tbe  fair  market  value 
of  those  securities.  Tbe  proposed 
transactions  are  also  consistent  with  the 
pobdes  of  each  fund.  The  investment  of 
assets  of  the  Blended  Funds  in  Glares  of 
Core  Trust  and  tbe  issuuice  of  shares  of 
Core  Trust  will  be  effected  in 
accordance  with  each  Blended  Funds' 
investment  restrictfons  and  will  be 
consistent  with  its  poficies  a»  asl  forth 
in  each  Blended  Funds'  registration 
statement.  Applicants  also  believe  that 
the  proposed  transactions  are  consistent 
with  the  general  purposes  of  the  Act 

9.  Section  17(d)  of^the  Act  probibiu 
any  afBliated  person  of  a  r^stered 
investment  comptmy,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  from  effecting  any  transaction 
in  which  such  investment  company  is  a 
joint,  or  joint  and  several,  participant 
with  such  person  in  contraveDtion  oi 
SEC  rules  and  regulations.  Rule  17d-l 
promulgated  under  the  Act  provides 
that  no  joint  transaction  may  be 
consummated  without  prior  SEC 
approval.  To  the  extent  the  proposed 
arrangement  is  considered  a  joint 
enterprise  w  joint  arrangement, 
applicants  believe  that  it  is  consistent 
with  the  provisions,  policies,  and 
purposes  of  the  Act  because  the  purpose 
of  the  proposed  arrangement  is  to 
provide  mi  efficient  vehicle  for  the 
Blended  Funds  to  invest  in 
international,  small  company,  and  S&P 
500  Index  securities.  In  addition,  the 
Blended  Funds  and  Core  Trust  will  not 
participate  in  this  arrangement  on  a 
basis  that  is  diflerent  or  less 
advantageous  than  the  participants  that 
are  not  investment  conqpanies. 

Applicants'  CoBdiboas 

Applicants  agree  that  any  order 
granting  the  exemptions  they  request 
may  be  conditioned  on  the  following: 

1.  Tbe  Bank  will  waive  its  advisory 
fee  for  serving  as  investment  adviser  to 


the  &nall  Company  and  Index  Portfolios 
of  Core  Trust  and  will  reimburse  the 
International  Portfolio  of  Core  Trust  tbe 
amount  of  the  advisory  fee  the  Portfolio 
pays  to  Schroder. 

2.  Forum  will  waive  the  amount  of 
any  fee  that  it  would  otherwise  be 
entitled  to  receive  from  each  Blended 
Fund  for  that  portion  of  the  assets  of  the 
Blended  Fund  invested  in  the  Portfolios. 

3.  Shares  of  Core  Trust  will  not  be 
subject  to  a  sales  load  or  redemption  fee, 
and  Core  Trust  will  not  assess  any 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  1^-1. 

4.  Investment  in  shses  of  Core  Trust 
will  be  in  accordance  with  each 
Blended  Fund's  respective  investment 
restrictions  and  will  be  consistent  with 
its  policies  as  recited  in  its  registretion 
statement. 

5.  The  board  of  trustees  of  each 
Blended  Fund  will  review  reports  at 
least  annually  identifying  all  instances 
in  which  one  Portfdio  enters  a  buy 
order  for  a  particular  security  at 
approximately  the  same  time  another 
Portfolio  enters  a  sell  order  for  that 
security.  When  it  reviewrs  the  repwu. 
the  board  will  consider  wbstbar  tbe 
duplication  of  brokerage  costs  resulting 
from  such  transacticms  has  become 
significant.  If  the  duplication  of 
brokerage  costs  has  become  significant, 
the  board  will  promptly  adopt 
fRtioedures  designed  to  Hmit  such 
duplication. 

6.  Each  Blended  Balanced  Fund  will 
Umit  any  redemptions  resulting  from  a 
reallocation  in  its  equity  and  fixed 
income  positions  to  no  more  than  1 
percent  of  a  Portfolio's  total  outstanding 
securities  during  any  p«iod  of  less  than 
thirty  days. 

7.  Each  Blended  Fund  will  continue 
to  invest  in  portfolios  of  Core  Trust  only 
if  the  board  of  trustees  of  each  Blended 
Fund  determines,  at  least  annually,  that 
investment  in  portfolios  of  Core  Trust  is 
in  the  best  interest  of  the  abaieholdeis 
of  such  Blended  Fund. 

8.  Each  Blended  Fund  will,  as  part  of 
its  reports  to  shareholders  under  section 
30(d)' of  the  Act  and  rule  30d-l 
thereunder,  list  the  seomties  held  by 
the  portfolios  of  Core  Trust  in  which  the 
Blended  Fund  has  invested  and  tbe 
amount  and  value  of  such  Blended 
Fund's  pro  rata  interest  in  each  security 
to  the  same  extent  as  if  such  securities 
or  interests  therein  were  held  directly 
by  such  Blended  Fund. 

For  the  SEC,  by  tbe  Dhrision  of  InvcstmoN 
Management,  undCT  ddegeted  autitoriry 
Margaral  H.  McFarind, 
Depoty  Secretary. 

(FR  Doc  94-26429  Filed  10-24-94:  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

[DeclafaUon  of  Disaster  Loan  Area  #2697/ 
2eM:  AmdL  1] 

California;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  October  6. 
1994.  to  extend  the  deadlines  for  filing 
applications  for  physical  damages  as 
vtreli  as  economic  injury  resulting  from 
the  Northridge  earthquake  and 
subsequent  aftershocks  beginning  on 
January  17  and  continuing  through 
April  22. 1994.  The  new  deadline  for 
both  physical  damages  and  economic 
injury  is  November  17, 1994. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  12. 1994. 
Bernard  Kalik. 

Associate  Administrator  for  Pisaster 

Assistance. 

(FR  Doc.  94-26330  Filed  10-24-94:  0:45  am] 
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Santa  Ana  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Santa  Ana  District 
Advisory  Council  will  hold  a  public 
meeting  on  Wednesday,  November  16, 
1994  from  9:30  to  11:30  a.m.  at  La  Habra 
City  Council  Chambers,  201  E.  La  Habra 
Boulevard,  La  Habra.  Cahfomia  90621 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  John  S.  Waddell,  District  Director. 
U.S.  Small  Business  Administration, 
901  W.  Civic  Center  Drive,  SuUe  160, 
Santa  Ana.  California  92703-2352.  (714) 
836-2494. 

Dated:  October  20, 1994. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

IFR  Doc  94-26424  Filed  10-24-94;  8:45  am! 
BILUNG  COOC  802S-OI-M 


[License  No.  02»>2-0552] 

Eos  Partners  SBiC,  LP.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  August  18.  1994,  a  noticewas 
published  in  the  Federal  Register  (59 
FR  42633)  stating  that  an  application 
had  been  filed  by  Eos  Partners  SBIC, 
L.P.,  520  Madison  Avenue,  New  York, 
New  York.  10022  with  the  Small 
Business  Administration  (SBA) 
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pursuant  to  §  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1993))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  August  30, 1994  to 
submit  their  conmients  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
■issued  License  No.  02/02-0552  on 
September  19, 1994,  to  Eos  Partners 
SBIC.  L.P.  to  operate  as  a  small  business 
investment  company. 

The  Licensee  has  initial  private 
capital  of  $14,629,500,  and  Mr.  Steven 
M.  Friedman  will  manage  the  fund.  B. 
Young,  family  &  Trust  own 
approximately  29  percent  of  the  stock  of 
the  Licensee,  Onex  Eos  Holding  Inc.,  a 
publicly  traded  investment  fund  owns 
approximately  25  percent  of  the  stock, 
and  S.  Friedman,  family  &  Trust  own 
approximately  19  percent  of  the  stock. 
The  remaining  stock  is  owned  by 
individuals,  partnerships  and 
corporations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  October  18. 1994. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-26426  Filed  10-24-94:  8:45  ami 
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(License  No.  01/01-0359] 

Maine  Capital  Partnei^,  L.P.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  April  4. 1994.  a  notice  was 
published  in  the  Federal  Register  (59 
FR  15762)  stating  that  an  application 
had  been  filed  by  Maine  Capital 
Partners.  L.P..  70  Center  Street, 
Portland.  Maine  04101  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1993))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  May  4. 1994  to  submit 
their  comments  to  SBA.  No  comments 
were  received.  Notice  is  hweby  given 
that,  pursuant  to  Section  301(c)  of  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  after  having  considered  the 
application  and  all  other  pertinent 
information.  SBA  issued  License  No. 
01/01-0359  on  September  19, 1994.  to 


Maine  Capital  Partners,  L.P.  to  operate 
as  a  small  business  investment 
company. 

The  Licensee  has  initial  private 
capital  of  $5,380,000.  and  Mr.  David  M. 
Coit  will  manage  the  fund.  Fleet  Bank 
owns  approximately  22  percent  of  the 
stock  of  the  Licensee.  The  remaining 
stock  is  owned  by  five  banks  which 
operate  in  the  New  England  region  and 
three  individual  investors. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  October  18. 1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-26425  Filed  10-24-94:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Emergency 
Evacuation  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting.  ■* 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  emergency 
evacuation  issues. 
DATES:  The  meeting  will  be  held  on 
November  17, 1994  at  9  a.m.  Arrange  for 
oral  presentations  by  November  7, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
McDonnell  Douglas,  1735  Jefferson- 
Davis  Highway,  suite  1200,  Spirit  Room. 
Crystal  City,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Office  of  Rulemaking. 
FAA,  800  Independence  Avenue,  SVV., 
Washington.  DC  20591,  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463:  5  U.S.C.  App.  II),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
November  17, 1994,  at  McDonnell 
Douglas,  1735  Jefferson -Da  vis  Highway, 
suite  1200.  Spirit  Room.  Crystal  City. 
Virginia.  The  agenda  for  the  meeting 
will  include: 

■  Opening  Remarks. 

•  A  re>'iew  of  the  activities  of  the 
Performance  Standards  Working  Group. 

•  A  discussion  of  future  activities  and 
plans. 

•  A  vote  on  a  draft  advisory  circular  on 
Evacuation  Demonstration  Pro'^edures. 


Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  November  7, 1994.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Diirector  few  Emergency 
Evacuation  Issues  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INf  ORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  October  19, 
1994. 

Daniel  Salvaiio« 

Assistant  Executive  Director  for  Etnergency 
Evacuation  Issues,  Aviation  Pulemaking 
A  dvisory  Committee. 

(FR  Doc.  94-26442  Filed  10-24-94;  8:45  am) 
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Sunshine  Act  Meeti  igs 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Gtovemment  In  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


UJS.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

ime  AND  DATE:  10:00  a.m..  Thursday. 

October  27. 1994. 

LOCATION:  Room  420,  East  West  Towers. 

4330  East  West  Highway.  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

FY  1993  Operating  Plan 

The  Commission  will  consider  issues 
related  to  the  Commission's  Operating  Plan 
for  Fiscal  Year  1995. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  October  20. 1994. 
Sadye  E.  Dunn, 

Secretary. 

(PR  Doc.  94-26567  Filed  10-21-94;  3:17  pm| 

BiLUNG  CODE  63SS-01-M 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  November  5, 1994.  The  meeting 
will  commence  at  9:00  a.m. 
.PLACE:  Hilton  Back  Bay  Hotel,  40  Dalton 
Street.  Washington'Room,  Boston.  MA 
02115,(617)236-1100. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  may  hear  and  consider 
the  General  Counsel's  report  on 
litigation  in  which  the  Corporation  is  or 
may  become  a  party.  In  addition,  the 
Board  may  consider  issues  relatedio  the 
compensation  of  the  incumbent 
Inspector  General.  Finally,  the  Board 
may  be  briefed  by  the  Inspector  General 
on  Office  of  the  Inspector  General 


Activities.2  The  closing  will  be 
authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  SecUon  552b(c)(10)  and  (e)].  and 
the  corresponding  regulation  of  the 
Legal  Services  Corporation  (45  C.F.R. 
Section  1622.5  (h)  and  (6)].  The  closing 
will  be  certified  by  the  Corporation's 
General  Coimsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspwrtion  at  the 
Corporation's  headquarters,  located  at 
750  First  Street,  NE.,  Washington,  EX: 
20002.  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  October  1, 1994 
Meeting. 

3.  Approval  of  Minutes  of  October  1. 1994 

Executive  Session. 

4.  Welcome  by  Robert  Sable,  Executive 
Director,  Greater  Boston  Legal  Services. 
Inc. 

5.  Presentation  by  Representatives  of 
Northeast  Corporation-Funded  Grantees 
on  the  Integrated  Legal  Services  Delivery 
System  They  Have  Developed. 

B.  Chairman's  and  Members'  Reports. 

7.  President's  Report, 
a.  Consider  and  Act  on  Proposed  Meeting 

Schedule  for  1995. 

8.  Consider  and  Act  on  Joint  Report  of  the 
Audit  and  Appropriations,  and  Provision 
for  the  Delivery  of  Legal  Services 
Committees. 

a.  Consider  and  Act  on  Resolution 
Regarding  the  Distribution  of  Fiscal  Year 
1995  Funds. 

DPEN  SESSION:  (Continued) 

i.  Consider  and  Act  on  Operations  and 
Regulations  Committee  Report. 
a.  Consider  and  Acf  on  Committee 
Recommendation  To  Publish  Proposed 
Changes  to  Part  1607  of  the  Corporation's 
Regulations  In  the  Federal  Register  for 
Public  Comment. 

10.  Discussion  of  the  Role  of  National  and 
State  Support  in  an  Integrated  Delivery 
System. 

11.  Consider  and  Act  on  Proposed 
Management  Response  to  the  Inspector 
General's  Semiannual  Report  for  the 
Period  Ended  September  30. 1994. 


Foderal  Register 
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12.  Consider  and  Act  on.  From  an 

Institutional  Perspective,  Issues  Related 
to  Establishing  a  Rate  of  Compensation 
for  the  Corporation's  Inspector  General. 

13.  Inspector  General's  Report. 

14.  Public  Comment. 

CLOSED  SESSION: 

15.  Consideration  of  the  General  Counsel's 

Report  on  Litigation. 

16.  Consideration  of  Issues  Related  to  the 

Compensation  of  the  Incumbent 
Inspector  General. 
17  Briefing  of  Board  by  the  Inspector  General 
on  Office  of  the  Inspector  General 
Activities. 

OPEN  SESSION:  (Resumed) 

18.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  October  21, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 

IFR  Doc.  94-26571  Filed  10-21-94;  8:45  am] 
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^Brieflngs  do  not  constitute  "meetings"  as 
lefined  by  the  Government  in  the  Sunshine  Act 
>lotice  of  this  briefing  is  being  provided  solely  as 
1  courtesy  to  the  public. 


LEGAL  SERVICES  CORPORATION 

Board  of  Directors 

Operations  and  Regulations  Committee 
Meeting  Notice 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  meet  on  November  4,  1994.  The 
meeting  will  commence  at  8:30  a.m. 
PLACE:  The  Hilton  Back  Bay  Hotel,  40 
Dalton  Street,  Washington  Room, 
Boston,  MA  02115,  (617)  236-1100. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  President's  Report. 

3.  Consider  and  Act  on  Proposed  Committee 

Meeting  Schedule  for  Calendar  Year 
1995. 

4.  Consider  and  Act  on  Proposed  Changes  to 

Part  1607  of  the  Corporation's 
Regulations. 

5.  Consider  and  Act  on  Proposed  Changes  to 

Part  1602  of  the  Corporation's 
Regulations. 


6.  Consider  and  Act  on  Proposed  Changes  to 

Part  1610  of  the  Corporation's 
Regulations. 

7.  Consider  and  Act  on  Proposed  Changes  to 

Part  1609  of  the  Corporation's 
Regulations. 

8.  Consider  and  Act  on  Proposed  Changes  to 

Part  1604  of  the  Corporation's 
Regulations. 

9.  Public  Comment. 

10.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  October  21, 1994. 
Patricia  D.  Batie. 
Corporate  Secretary. 

[FR  Doc.  94-26572  Filed  10-21-94;  8:45  am) 
BIUINQ  CODE  706»-ei-M 

LEGAL  SERVICES  CORPORATION 
Board  of  Directors 

Joint  Meeting  of  the  Audit  and 
Appropriations  Committee  and  the 
Provision  for  the  Delivery  of  Legal 
Services  Committee  of  November  4, 
1994 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  and 
Provision  for  the  Delivery  of  Legal 
Services  Committee  will  meet  jointly  on 
November  4. 1994.  The  meeting  will 
commence  at  9:30  a.m. 

PLACE:  Hilton  Back  Bay  Hotel.  40  Dalton 

Street.  Washington  Room,  Boston,  MA 

02115.(617)236-1100. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 


1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  September  30, 

1994  Meeting  of  the  Audit  and 
Appropriations  Committee. 

3.  Approval  of  Minutes  of  September  30, 

1994  Meeting  of  the  Provision  for  the 
Delivery  of  Legal  Services  Committee. 

4.  President's  Report. 

5.  Consider  and  Act  on  Decisions  Related  to 

the  Distribution  of  Fiscal  Year  1995 
Funds  to  National  Support,  State 
Sup[)ort  Regional  Training  Center  and 
Migrant  Line  Items. 

6.  Status  Report  on  the  Corporation's  Fiscal 

Year  1994  Financial  Audit  and 
Preliminary  Consolidated  Operating 
Budget  and  Expenses  Through 
September  30, 1994. 

7.  Presentation  by  Larry  Fox,  Representative 

of  the  American  Bar  Association  Section 
of  Litigation,  Regarding  the  Section's 
Interest  In  Supporting  the  Corporation's 
Work. 

CONTACT  PERSONS  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  October  21. 1994. 
Patricia  D.  Batie. 
Corporate  Secretary. 

(FR  Doc.  94-26573  Filed  10-21-94;  3:18  pm) 
BIUJNO  CODE  70SO-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  October  24,  31, 
November  7,  and  14, 1994. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockeville.  Pike. 
Rockeville.  Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  24 


Wednesday,  October  26 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  October  31— Tentative 

Monday,  October  31 
10:00  a.m. 
Briefing  on  Status  of  DOE's  HLW  Program 

(Public  Meeting) 
(Contact:  Malcolm  Knapp,  301-415-7437) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  November  7— Tentative 

Thursday,  November  10 

2:30  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 
(Contact:  John  Larkins.  301-415-7306) 
4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

WeekofNovemberl4 — Tentative 

There  are  no  meetings  scheduled  for  the 
week  of  November  14. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine    • 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates  (301)  504-1963. 

Dated:  October  20, 1994. 
Andrew  L.  Bates. 

Chief,  Operations  Branch,  Office  of  the 
Secretary. 

IFR  Doc.  94-26485  Filed  10-21-94;  10:40 
am) 

BILUNO  CODE  7S«0-01-M 


Tuesday 
October  25,  1994 


Part  II 


Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments;  Proposed 
Rule 


Department  of  Agriculture 

Department  of  Energy 

Small  Business  Administration 

Department  of  Commerce 

Office  of  National  Drug  Control  Policy 

Department  of  State 

Department  of  Housing  and  Urt>an  Development 

Dejsartment  of  Justice 

Department  of  Labor 

Federal  Mediation  and  Conciliation  Service 

Department  of  Defense 

Department  of  Education 

National  Arctiives  and  Records  Administration 

Department  of  Veterans  Affairs 

Environmental  Protection  Agency 

General  Services  Administration 

Department  of  the  Interior 

Federal  Emergency  Management  Agency 

Department  of  Health  and  Human  Services 

National  Science  Foundation 

National  Foundation  on  the  Arts  and  Humanities 
National  Endowment  for  the  Arts 
National  Endowment  for  the  Humanities 
Institute  of  Museum  Services 

Corporation  for  National  and  Community  Service 

Department  of  Transportation 
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DEPARTMENT  OF  AGRICULTURE 

7  CFR  Part  3016 

DEPARTMENT  OF  ENERGY 

10  CFR  Part  600      ^ 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  143 

DEPARTMENT  OF  COMMERCE 

15  CFR  Part  24 

OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

21  CFR  Part  1403 
DEPARTMENT  OF  STATE 

22  CFR  Part  135 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  85 

DEPARTMENT  OF  JUSTICE 

28  CFR  Part  66 

DEPARTMENT  OF  LABOR 

29  CFR  Part  97 

FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

29  CFR  Part  1470 

DEPARTMENT  OF  DEFENSE 

32  CFR  Part  33 

DEPARTMENT  OF  EDUCATION 

34  CFR  Part  80 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1207 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  43 


iNVIRONMENTAL  PROTECTION 
AGENCY 

>  0  CFR  Part  31 

GENERAL  SERVICES 
i  ADMINISTRATION 

t  1  CFR  Part  105-71 

tEPARTMENT  OF  THE  INTERIOR 

'3CFRPart12 

EDERAL  EMERGENCY 
lANAGEMENT  AGENCY 

CFR  Part  13 

Department  of  health  and 
puman  services 

CFR  Part  92 

ATIONAL  SCIENCE  FOUNDATION 

*  5  CFR  Part  602 

lATIONAL  FOUNDATION  ON  THE 
iRTS  AND  HUMANITIES 

lational  Endowment  for  the  Arts 

-5  CFR  Part  1157 

Iational  Endowment  for  the 
umanities 

^5  CFR  Part  1174 

istitute  of  Museum  Services 
5  CFR  Part  1183 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

'5CFRPart2541 

lEPARTMENT  OF  TRANSPORTATION 

'  9  CFR  Part  18 

•rants  and  Cooperative  Agreements  to 
1  Itate  and  Local  Governments 

GENCtES:  Department  of  Agriculture. 
)epartment  of  Commerce,  Department 
i  Defense,  Department  of  Education. 
)epartment  of  Energy,  Department  of 
lealth  and  Human  Services, 
>epartment  of  Housing  and  Urban 
tevelopment.  Department  of  the 
nterior.  Department  of  Justice. 
)epartment  of  Labor,  Department  of 
itate.  Department  of  Transportation, 
)epartment  of  Veterans  Affairs, 
'orporation  for  National  and 
Community  Service,  Environmental 
'rotection  Agency,  Federal  Emergency 
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Management  Agency,  Federal  Mediation 
and  Conciliation  Service,  General 
Services  Administration,  Institute  of 
Museum  Services,  National  Archives 
and  Records  Administration,  National 
Endowment  for  the  Arts,  National 
Endowment  for  the  Humanities, 
National  Science  Foimdation.  Office  of 
National  Drug  Control  Policy,  Small 
Business  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  response  to  a 
recommendation  by  the  National 
Performance  Review,  this  proposed 
revision  to  the  grants  management 
common  rule,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  originally  issued 
in  the  March  11. 1988,  Federal  Register, 
is  issued  to  raise  the  dollar  threshold  for 
simplified  procedures  for  small 
purchases  (simplified  acquisition 
threshold)  by  State  and  local  grantees. 
The  agencies'  common  rule  provides 
uniform  fiscal  and  administrative 
requirements  applicable  to  all  types  of 
grants  and  cooperative  agreements  to 
State  and  local  governments. 
DATES:  Comments  must  be  received  on 
or  before  December  27. 1994  in  order  to 
be  assured  of  consideration. 
ADDRESSES:  Persons  wishing  to  submit 
comments  on  this  notice  of  proposed 
rulemaking  should  send  them  to  Charles 
Gale.  Director,  Division  of  Grants  Policy 
and  Oversight,  Department  of  Health 
and  Human  Services,  A-102 
Rulemaking  Docket,  Room  51  "D,  Hubert 
H.  Humphrey  Building,  Washington.  DC 
20201.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  (9:00  a.m.-5:30  p.m. 
eastern  standard  time)  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  issues  regarding  this  proposed 
rule,  contact  Charles  Gale,  Director. 
Division  of  Grants  Policy  and  Oversight, 
Department  of  Health  and  Human 
Services.  (202)  690-6377.  For  agency- 
specific  issues,  see  contact  persons  for 
individual  agencies  in  preambles  of  tht- 
individual  agencies  below. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1983,  a  20-agency  task  force 
explored  streamlining  grants 
n^anagement  and  reviewed  OMB 
Circular  A-102,  "Uniform 
Administrative  Requirements  for  Grants 
to  State  and  Local  Governments."  As 
part  of  that  effort,  on  June  18, 1984, 
OMB  published  a  Notice  in  the  Federal 
Register  (49  FR  2495ft-24959)  seeking 


comments  on  over  50  issues  and 
possible  options  for  each. 

OMB  and  the  agencies  then  drafted  a 
govemmentwide  "common  rule."  The 
proposed  common  rule  contained  fiscal 
and  administrative  requirements  for 
grants  and  cooperative  agreements  to 
State  and  local  govenunents  (grantees) 
and  subteciptents  Kiiich  are  State  and 
local  governments  (subgrantees).  At  the 
same  time,  OMB  and  the  agencies 
prepared  a  revised  OMB  Circular  A- 
102 — directed  solely  to  Federal 
agencies— containing  guidance  to 
Federal  agencies  on  how  they  should 
manage  the  award  and  administration  of 
Federal  grants. 

On  March  12, 1987.  the  President 
directed  all  affected  agencies  to 
simultaneously  propose  and 
subsequently  adopt  a  common  rule 
verbatim,  except  where  inconsistent 
with  specific  statutory  requirements. 
Twenty-three  agencies  proposed  a 
govemmentwide  grants  management 
common  rule  in  the  June  9, 1987 
Federal  Register  (52  FR  21820-21862). 

On  March  11. 1988.  CA^  published 
the  final  revised  Circular  A-102,  dated 
March  3, 1988,  in  the  Federal  Register 
(53  FR  B028-a032).  On  the  same  date. 
24  Federal  agencies  published  the  final 
govemmentwide  common  rule  in  the 
Federal  Register  (53  FR  8034-8103). 
The  Circular  became  effective 
immediately  while  the  common  rule  did 
not  become  effective  until  October  1. 
1988.  On  June  30, 1992,  the  Commission 
on  the  Bicentennial  of  the  United  States 
Constitution  closed  and  thus  will  not  be 
joining  this  proposed  rulemaking.  On 
November  24,  1992  and  August  16. 

1993,  two  more  agencies  co-signed  the 
govemmentwide  common  nde  (at  57  FR 
55092  and  58  FR  43270).  On  April  4. 

1994.  tlM  functions  of  ACTION  were 
transferred  to  the  Corporation  for 
National  and  Conununity  Service. 

On  November  4.  1988.  OMB 
pid}iished  a  proposal  in  the  Federal 
Register  (53  FR  44710-44714)  to  replace 
OMB  Circulars  A-102  and  A-110  with 
a  circular  that  would  provide  OMB 
guidance  to  Federal  agencies  on  how 
they  should  manage  the  award  and 
administration  of  Federal  grants  to  both 
governmental  and  non-govemmental 
organizations.  In  addition,  the  Federal 
agencies  simultaneously  issued  a 
proposed  mle  in  the  Federal  Register 
(53  FR  44716-^44612)  to  amend  the 
March  11. 1986,  common  rule  to 
establish  fiscal  and  administrative 
requirements  on  non-govemmental 
grantees  as  well.  However,  based  on 
comments  received,  on  October  29, 
1990,  in  the  Unified  Agenda  of  Federal 
Regulations,  OMB  stated  that  it  "no 


longer  plans  to  merge  these  circulars" 
(55  FR  45289-45290). 

In  September  1993,  in  Creating  a 
Government  that  Wcuis  Better  and  Gtw/.s 
Less,  the  National  Performance  Review 
(NPRJ  made  a  recommendation  to 
"Simplif>'  administration  by  modifying 
the  common  grant  rules  on  small 
purchases"  (FSL05).  Specifically.  NPR 
recommended  an  increase  in  the  dollar 
threshold  for  small  purchases 
(simplified  acquisition  threshold)  by 
local  governments  from  S25.000  to 
$100,000.  NPR  also  made  a  companion 
recommendation  in  the  area  of 
reinventing  Federal  procurement  to 
"Establish  new  simplified  acquisition 
threshold  and  procedures"  (PROC04). 
This  recommendation  sought  legislation 
to  simplify  small  purchases  by  raising 
the  threshold  for  the  use  of  simplified 
acquisition  procedures  firom  S2S.000  to 
$100,000. 

In  a  Febmary  1994  accompanying 
report  of  the  NPR  entitled  Creating  a 
Government  that  Works  Better  6-  Costs 
Less— Strengthening  the  Partnership  in 
Intergowrnmentai  Service  Delivery. 
NPR  elaborated  on  recommendation 
FSL05.  NPR  stated.  "Local  governments 
have  found  the  $25,000  limit  to  be 
overly  restrictive,  especially  for  the 
purchase  of  small  vehicles  that  often 
exceed  this  amount.  For  example,  to 
procure  one  small  van  with  federal 
funds  to  satisfy  Americans  with 
Disabilities  Act  requirements,  grantees 
must  formally  advertise  and  solicit 
sealed  public  bids.  This  requirement 
delays  the  prociuement  process  and 
prevents  grantees  from  acquiring  rolling 
stock  quickly"  (page  21). 

Therefore,  we  are  proposing  to  amend 
the  grants  management  common  rule 
accordingly. 

In  many  cases,  State  and  local 
governments  set  a  small  purchase 
threshold  below  the  Federal  small 
purchase  threshold.  State  and  local 
governments  are  encouraged  to  amend 
their  thresholds  in  similar  fashion  so 
that  grantees  will  be  able  to  more  fully 
benefit  from  the  change  in  Federal 
requirements  that  will  result  from  this 
rulemaking. 

Impact  Analysis 

Executive  Order  12866 

Ex^rutive  Order  12866  requires  that  a 
regulaloiy  impact  analysis  be  prepared 
for  "major"  mles  which  are  defined  in 
the  Order  as  any  ride  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more,  or  certain  other 
specified  effects. 

The  participating  agencies  do  not 
believe  that  this  proposed  modification 
to  the  commcm  mle  will  have  an  annual 


impact  of  $100  million  or  more  or  the 
other  eCfecte  listed  in  the  Order. 
However,  the  proposed  mle  would 
result  in  some  savings  to  governmental 
organizations  receiving  grants  or 
subgrants.  For  this  reason,  the 
participating  agencies  have  determined 
that  this  proposed  rulenuiking  would 
not  create  a  major  mle  within  the 
meaning  of  the  Order. 

Regulatory  FlexibiUty  Act  of  1 960 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)}  requires  that,  for  each 
mle  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities  and  identifying  any  significant 
alternatives  to  the  rule  that  would 
minimize  the  economic  impact  on  small 
entities. 

The  participating  agencies  certify  that 
this  proposed  mle  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  mle  does  not  affiect  the 
amount  of  funds  provided  in  the 
covered  programs,  but  rather  modifies 
and  updates  an  administrative  and 
procedural  requirement  that  reduces 
burden  on  small  entities. 

Paperurork  Reduction  Act 

The  participating  agencies  certify  that 
this  proposed  rule  would  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  imder  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  Chapter  35. 

Text  of  the  Proposed  Common  Rule 

The  text  of  this  common  mle  as 
proposed  for  amendment  in  this 
document  appears  below: 


PART 


_-UMFORM 


ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

1 .  Section .36  is  amended  by 

revising  paragraphs  (d)(1),  (g)(2)(ii) 
through  (v).  and  (h)  introductory  text, 
and  republishing  paragraph  (g)(2) 
introductory  text  to  read  as  follows: 

_.36    Procurement 


(dj  Methods  of  procurement  to  be 
followed.  (1)  Procurement  by  small 
purchase  pmcedures.  Small  purchase 
procediues  are  those  relatively  simple 
and  informal  procurement  methods  for 
securing  services,  supphes.  or  other 
property  that  do  not  cost  more  than  the 
greater  of  $100,000  or  the  small     . 
purchase  threshold  (simplified 
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acquisition  threshold)  fixed  at  41  U.S.G. 
403{11)  (currently  set  at  $25,000).  If 
small  purchase  procedures  are  used, 
price  or  rate  quotations  shall  be 
obtained  from  an  adequate  number  of 
qualified  sources. 

(g)  A  warding  agency  review. 


Gera 


(2)  Grantees  and  subgrantees  must  on 
request  make  available  for  awarding 
agency  pre-award  review  procurement 
dociunents,  such  as  requests  for 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc.,  when: 
***** 

(ii)  The  procurement  is  expected  to 
exceed  the  greater  of  $100,000  or  the 
small  purchase  threshold  and  is  to  be 
awarded  without  competition  or  only 
one  bid  or  offer  is  received  in  response 
to  a  soUcitation;  or 

(iii)  The  procurement,  which  is 
expected  to  exceed  the  greater  of 
$100,000  or  the  small  purchase 
threshold,  specifies  a  "brand  name" 
product;  or 

(iv)  The  proposed  award  is  more  than 
the  greater  of  $100,000  or  the  small 
purchase  threshold  and  is  to  be  awarded 
to  other  than  the  apparent  low  bidder 
under  a  sealed  bid  procurement;  or 

(v)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  greater  of  $100,000  or  the  small 
purchase  threshold. 

(h)  Bonding  requirements.  For 
construction  or  facility  improvement 
contracts  or  subcontracts  more  than  the 
greater  of  $100,000  or  the  small 
purchase  threshold,  the  awarding 
agency  may  accept  the  bonding  policy  "^ 
and  requirements  of  the  grantee  or 
subgrantee  provided  the  awarding 
agency  has  made  a  determination  that 
the  awarding  agency's  interest  is 
adequately  protected.  If  such  a 
determination  has  not  been  made,  the 
minimum  requirements  shall  be  as 
follows: 


Proposed  Adoption  of  Common  Rule 

The  text  of  the  common  rule,  as 
proposed  by  the  agencies  in  this 
document,  appears  below. 

DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  3016 

RIN06fr-AA0e 

FOR  FURTHER  INFORMATION  CONTACT: 


d  Miske,  Supervisory  Management 
Analyst,  Federal  Assistance  and  Fiscal 
Division,  U.S.  Department  of 
ulture,  Washington,  DC  20250, 
720-1553. 


PoUc^^ 


Agri< 
(202 
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List  <  f  Subjects  in  7  CFR  Part  3016 

Gri  nt  programs  (Agriculture). 
Issi  ed  at  Washington,  DC 

It  i ;  proposed  that  Title  7  of  the  Code 
of  Fe  ieral  Regulations  be  amended  as. 
folloi  fS. 
Anth(  ny  A.  Williams, 

Chief  financial  Officer. 

PI 
Mike 


Api  roved: 


ispy, 

Secrel  iry. 

PAR-  3016-UNIFORM 
ADMI  NISTRATIVE  REQUIREMENTS 
FOR  3RANTS  AND  COOPERATIVE 
AGR  iEMENTS  TO  STATE  AND  LOCAL 
GOVI  iRNMENTS 

he  authority  for  part  3016 
conti  tues  to  read  as  follows: 

Aut  lority:  5  U.S.C.  301. 

§301(36    [Amended] 

2.  i  ection  3016.36  is  amended  as  set 
forth  It  the  end  of  the  common 
prean  ible. 


DEP/  RTMENT  OF  ENERGY 
Offic#  of  the  Secretary 
lOCfjRParteOO 

FOR  F  IRTHER  INFORMATION  CONTACT: 
Cherl  m  Seckinger,  Business  and 
Finaji  :ial  Policy  Division  (HR-521.2), 
U.S.  department  of  Energy,  1000 
Indepiendence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586- 
8192 

List  at*  Subjects  in  10  CFR  Part  600 

Goi  emment  contracts,  Grant 
progr  ims 

It  ii  proposed  that  Part  600  of  Title  10 
of  th«  Code  of  Federal  Regulations  be 
amen  led  as  follows. 
Richatd  H.  Hopf, 

Assistant  Secretary  for  Procurement 
istance  Management. 


Deput 
an 


dA  si 

PARI  600-FINANCIAL  ASSISTANCE 
RULE  S  SUBPART  E— UNIFORM ' 
ADMI  4ISTRATIVE  REQUIREMENTS 
FOR  SRANTS  AND  COOPERATIVE 
AGRI  EMENTS  TO  STATE  AND  LOCAL 
GOVI  RNMENTS 

1. '  he  authority  for  Part  600 
conti  lues  to  read  as  follows: 

Aut  lorit)-:  Sees.  644  and  646,  Pub.  L.  95- 
91,  9liStat.  599.  (42  U.S.C.  7254  and  7256): 


Pub.  L.  97-258,  96  Stat.  1003-1005  (31  U.S.C. 
6301-6308). 

§600.436    [Amended] 

2.  Section  600.436  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  143 

FOR  FURTHER  INFORMATION  CONTACT: 
Calvin  Jenkins,  Acting  Assistant 
Administrator  for  Administration,  (202) 
205-6630. 

List  of  Subjects  in  13  CFR  Part  143 

Contract  programs;  Grant  programs.  - 
It  is  proposed  that  Title  13  of  the  Code 

of  Federal  Regulations  be  amended  as 

follows. 

Erskine  B.  Bowles, 

Administrator. 

PART  143— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

1.  The  authority  citation  for  Part  143 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6). 

§143.36    [Amended] 

2.  Section  143.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 


DEPARTMENT  OF  COMMERCE 

15  CFR  Part  24 

FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  White,  Chief,  Policy  Division, 
Office  of  Federal  Assistance,  (202)  482- 
5817. 

List  of  Subjects  inl5  CFR  Part  24 

Accounting,  Grant  programs.  Grant 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  title  15  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows. 

Dated:  August  16. 1994. 
John  J.  Phelan,  III, 

Acting  Director  for  Federal  Assistance  and 
Management  Support. 

PART  24-UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  The  authority  for  part  24  continues 
to  read  as  follows: 


Authority:  5  U.S.C.  301w 


§24J8   [Amended] 

2.  Section  24.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 

OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

21  CFR  Part  1403 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Yamamoto,  Director,  High 
Intensity  Drug  Trafficking  Areas 
Program,  (202)  395-6755 

List  of  Subjects  in  21  CFR  Part  1403 

Contact  programs.  Grant  programs. 

It  is  proposed  that  title  21  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 
Lee  P.  Brown, 
Director. 

PART  1403— UNIFORM 
ADMINISTRATION  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

1 .  The  Authority  for  part  1 403 
continues  to  read  as  follows: 

Aatkoritjn  5  U.S.C  301. 

§1403.36    (Amended] 

2.  Section  1403.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 


DEPARTMENT  OF  STATE 

22  CFR  Part  135 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Lloyd,  Office  of  the  Procurement 
Executive,  703-S16-1690. 

List  of  Subjects  in  22  CFS  Part  135 

Contract  programs.  Grant  programs. 

It  is  proposed  that  title  22  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

Dated:  July  18. 1994. 
Lloyd  W.  Pratsch, 
Procurement  Executive. 

PART  13S-UNIF0RM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

1.  The  authority  for  part  135 
continues  to  read  as  follows: 

Authority:  22  U.S.C  2658. 

§135.36    [Amendwq 

2.  Section  135.36  is  amended  as  set 
forth  at  the  end  of  the  common 

preamble. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart85 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Girovasi,  Jr.,  Director,  Polic>- 
and  Evaluation  Division.  (202)  708- 
0294. 

List  of  Subjects  in  24  CFR  Part  85 

Accounting.  Contract  programs.  Grant 
programs.  Indians,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  title  24  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

Hmry  G.  Cisneras, 
Secretary. 

PART  85— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  The  authority  for  part  85  continues 
to  read  as  follows: 

Authority:  42  U.S.C  353S(d). 

§85.36   [Amended] 

2.  Section  85.36  is  amended  as  sat 
forth  at  the  end  of  the  common 
preamble. 


DEPARTMENT  OF  JUSTICE 
28CFR  Partes 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  J.  Schwimer,  Acting  Director. 
Financial  Management  and  Grants 
Administration  Division,  202-307- 
3186. 

List  of  Subjects  in  28  CFR  Part  66 

Accounting,  Contract  programs.  Grant 
programs,  Indians,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

It  is  proposed  that  title  28,  chapter  I, 
of  the  Code  of  Federal  Regulations  be 
amended  as  follows: 
Janet  Reno, 
Attorney  General. 

PART  6fr-ilNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  The  authority  for  part  66  is  revised 
to  read  as  follows: 

Authority:  The  Omnibus  Crime  Control 
and  Safe  Street  Acts  of  1968.  42  U.S.C  3711, 
et  seq.  (as  amended):  Juvenile  Justice  and 
Delinquency  Act  of  1974,  42  U.S.C  5601.  et 
seq.  (as  amended);  Victims  of  Crime  Act  of 
1984, 18  U.S.C  4042;  and  42  U.S.C  4351- 
4353. 


§66.36    [AmMided] 

2.  Section  66.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 


DEPARTMENT  OF  LABOR 
29  CFR  Part  97 

FOR  FURTf«R  MFORMATION  CONTACT: 
Melvin  Goldberg,  Chief,  Division  of 
Procurement  and  Grant  Policy.  (202) 

219-9174. 

List  of  Subjects  in  29  CFR  Part  97 
Contract  programs.  Grant  programs. 
It  is  p^posed  that  title  29  of  the  Code 

of  Federal  Regulations  be  amended  as 

follows: 

Cynthia  A.  Metzler, 

Assistant  Secretary  for  Administration  and 
Management. 

PART  97— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  The  authority  for  part  97  continues 
to  read  as  follows: 

Airtkofitjr:  5  U.S.C  301. 

§97.36    (AhmimM] 

2.  Section  97.36  is  amended  as  set 
forth  at  the  end  of  the  common 

preamble. 


FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

29  CFR  Part  1470 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Buddendeck  (202)  653-5320. 

List  of  Subjects  in  29  CFR  Part  1470 

Contract  programs.  Grant  programs. 

It  is  proposed  that  title  29  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

fohn  Calfaoua  Welk. 
Director 

PART  1470-UN1FORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

1.  The  authority  for  part  1470 
continues  to  read  as  follows: 

Authoritjr  The  Labor  Management 
Cooperation  Act  of  1978  (29  U.S.C  17Sa). 

§1470.36   [Amwidad] 

2.  Section  1470.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 


DEPARTMENT  OF  DEFENSE 
Offlct  Of  th«  S«crttMy 

32CFRPart33 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mark  Herbst.  (703)  614-0205. 
AOOmONAL  SUPPLEMENTARY  INFORMATION: 

The  Department  of  Defense  proposes  to 
adopt  this  amendment  to  the 
Govemmentwide  common  rule  on 
administration  of  grants  and  cooperative 
agreements  to  State  and  local 
governments.  In  adopting  this  rule,  the 
Office  of  the  Secretary  of  Defense,  the 
Military  Departments  and  the  Defense 
Agencies  will  maintain  imiform 
procedures  that  are  consistent  with 
those  of  other  Executive  Departments 
and  Agencies. 

The  Department  of  Defense  originally 
codified  this  Govemmentwide  rule  on 
March  11, 1988  (53  FR  8034).  at  32  CFR 
Part  278.  On  February  21. 1992  (57  FR 
6199).  Part  278  %vas  redesignated  as  Part 
33.  This  Notice  of  Proposed  Rulemaking 
proposes  to  amend  the  redesignated  Part 
33. 

List  of  Subjects  in  32  CFR  Part  33 

Accounting.  Administrative  practice 
and  procedures.  Grant  programs.  Grants 
administration,  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  title  32  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Departnwnt  of  Defense. 

PART  33-UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  iQRWMPITI  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  The  authority  for  part  33  continues 
to  read  as  follows. 

Authority:  5  U.S.C  301;  10  U.S.C  113. 

133^   [Amended] 

2.  Section  33.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 

DEPARTMENT  OF  EDUCATION 

34CFRPart80- 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Vick,  U.S.  Department  of  Education,  400 
Maryland  Avenue.  S.W..  Room  3636 
ROB.  Washington,  D.C.  20202-4700. 
Telephone:  708-6199. 

List  of  Subiacts  in  34  CFR  Part  80 

Accounting,  Administrative  practice 
and  procedures.  Contract  programs. 
Grant  programs — education.  Grant 
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administration.  Insurance,  Reporting 
and  R^ordkeeping  requirements. 

It  is  proposed  that  title  34  of  the  Code 
of  Federal  Regulations  be  amended  as 
followl 
Richard  W.  RUey, 

Secretary  of  Education. 

PART  M-UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  Tl  e  authority  for  part  80  continues 
to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l)  and 

Circular  A-102,  unless  otherwise 


G^Bi 


3474. 
noted. 

§80.36    [Amended] 

2.  SettioD  80.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamlle. 

AL  ARCHIVES  AND  RECORDS 
RATION 

36  CFi^  Part  1207 

A23 

FOR  FUitTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Gale  Bentley  at 
301-713-6730. 

AOOmClML  SUPPt^MENTARY  INFORMATION: 
The  A4:hivist  of  the  United  States, 
through  the  National  Historical 
Publications  and  Records  Commission 
(NHPNC)  program  provides  grants, 
when  i  imds  are  available,  to  State  and 
local  gi  ivemments,  historical  societies, 
archiv4  s.  libraries  and  associations  for 
the  pre  nervation,  arrangement  and 
descri]  tion  of  historical  records  and  for 
a  broad  range  of  archival  training  and 
development  programs.  These  programs 
are  described  in  36  CFR  Part  1206.  The 
Catalog  of  Federal  Domestic  Assistance 
numbe  r  is  89.0003. 

List  of  Subjects  in  36  CFR  Part  1207 

Acc(  unting.  Administrative  practice 
and  pr  icedure.  Contract  programs. 
Grant  programs — Archives  and  records. 
Grants  administration.  Insurance. 
Reporting  and  recordkeeping 
requir(  ments. 


It  is  proposed  that  title  36  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

PART  1207— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

1 .  The  authority  for  part  1207 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 
§1207.36    [Amended] 

2.  Section  1207.36  is  amended  as  set 
forth  at  the  end  of  the  common 

preamble. 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  43 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Neilson,  Director,  Records 
Management  Service  (723),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue  N.W.,  Washington,  D.C.  20420, 
(202)  523-3412. 

List  of  Subjects  in  38  CFR  Part  43 

Contract  programs.  Grant  programs. 

It  is  proposed  that  title  38  Code  of 
Federal  Regulations  be  amended  as 
follows: 
Jetae  Brown. 

Secretary  of  Veterans  Affairs. 

PART  43-UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  The  authority  for  part  43  continues 
to  read  as  follows: 

Authority:  38  U.S.C  1712,  E.0. 11541. ' 
§43.36    [Amended] 

2.  Section  43.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  31 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mitchell,  Grants  Policy  and. 
Procedures  Branch,  Grants 
Administration  Divisira  (3903F).  401  M 
Street  SW,  Washington.  D.C. ,  20460, 
(202) 260-6077. 


List  of  Subjects  in  40  CFR  Part  31 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs. 
Contract  programs.  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 

It  is  proposed  that  Title  40  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

Dated:  August  8. 1994. 

Carol  Bnnvner, 

Administrator. 

P/CDT  31— uniform  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  The  authority  for  Part  31  continues 
to  read  as  follows: 

Authority:  33  U.S.C  1251  et  seq.;  42  U.S.C 
7401  et  seq.;  42  U.S.C  6901  et  seq.;  42  U.S.C 
300f  et  seq.;  7  U.S.C  136  et  seq.;  15  U.S.C 
2601  et  seq.;  42  U.S.C.  9601  et  seq.;  20  U.S.C 
4011  et  seq.;  33  U.S.C  1401  et  seq. 

§31^    [Amended] 

2.  Section  31.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 

GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-71 

FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Dyer,  General  Services 
Administration,  Public  Buildings 
Service,  Office  of  Procurement,  18th  and 
F  Streets,  NW.  Room  7316.  Washington, 
DC  20405.  Telephone:  (202)  501-0907 
Extension  46. 

List  of  Subjects  in  41  CFR  Part  105-71 

Accoimting,  Administrative  practice 
and  procedure,  Grant  programs.  Grants 
administration,  Insurance,  Reporting 
and  recordkeeping  requirements. 

It  is  proposed  that  title  41  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

Dated:  August  31, 1994. 

David  L.  Bibb, 

Depu  ty  Commissioner,  Public  Buildings 
Service. 

PART  105-71— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

1.  The  authority  for  part  105-71 
continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat  390  (40 
U.S.C  486(c)). 


§106-^1.136    [Amended] 

2.  Section  105-71.136  is  amended  as 
set  forth  at  the  end  of  the  common 
preamble. 

DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

43  CFR  Part  12 

RIN  1090-nAA47 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  A.  Titcomb,  Chief,  Acquisition 
and  Assistance  Division,  (202)  208-6431 

List  of  Subjects  in  43  CFR  Part  12 

Cooperating  agreements.  Grants 
administration.  Grant  program. 

It  is  proposed  that  title  43  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

Dated:  August  11, 1994. 

Bonnie  R.  Cohen, 

Assistant  Secretary— Policy,  Management 
and  Budget. 

PART  12-AOMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  for  part  12  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C  7501;  41 
U.S.C  701  et  seq.;  E.0. 12539,  3  CFR,  1986 
Comp.  p.  189;  E.0. 12674.  3  CFR.  1989 
Comp.  p.  215;  E.O.  12731,  3  CFR,  1990 
Comp.  p.  306;  OMB  Circular  A-102;  0MB 
Circular  A-110;  OMB  Circular  A-128;  and 
OMB  Circular  A-133. 

§12.78    [Amended] 

2.  Section  12.76  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY  > 

44  CFR  Part  13 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  F.  McNulty,  Office  of  Financial 
Management,  Federal  Emergency 
Management  Agency,  500  C  Street  SW, 
Washington,  DC  20472,  (202)  646-2976. 

List  of  Subjects  in  44  CFR  Part  13 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs.  Grants 
administration.  Insurance,  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  CFR  part  13  is 
proposed  to  be  amended  as  follows. 
Gaiy  D.  Johnson, 

Acting  Chief  Financial  Officer. 

PART  13-UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Reorg.  Plan  No.  3, 1978:  EO. 
12127:  E.G.  12148. 

§lS^    [Amended] 

2.  Section  13.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  92 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Gale,  Director,  Division  of 
Grants  Policy  and  Oversight.  202-690- 
6377.  For  the  hearing  impaired  only: 
Telecommunications  Device  for  the  Deaf 
202-690-6415. 

AOOmONAL  SUPPLEMENTARY  INFORMATION: 
For  clarification,  in  addition  to  applying 
to  State  and  local  governments,  this 
amendment  also  applies  to  Indian  Tribal 
governments. 

List  of  Subjects  in  45  CFR  Part  92 

Contract  programs.  Grant  programs. 

It  is  proposed  that  title  45  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

Dated:  August  12. 1994. 
Donna  E.  Shalala, 

Secretary. 

PART  92— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

1.  The  authority  for  part  92  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301. 

§92.36    [Amended] 

2.  Section  92.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 


NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Part  602 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Feldman,  Deputy  Head,  Policy  Office. 
Division  of  Contracts,  Policy  & 
Oversight.  703-306-1243. 
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List  of  SubJKts  in  45  CFR  Put  M2 

Contract  programs.  Grant  programs. 

It  is  proposed  that  title^S  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 
Joseph  L.  Kttil, 
Chief  Financial  Officer. 

PART602-UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

1.  The  authority  for  part  602 
continues  to  read  as  follows: 

Authority:  42  liS.C  1870(a). 

$602.36    [AmafMM] 

2.  Section  602.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble.  

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

45CFRPartt157 

FOR  FURTHER  INFORMATION  COKTACT: 
Donald  Bard.  Grants  CHficer,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506-0001,  (202)  682- 
5403. 

List  of  Subjects  in  45  CFR  Part  1157 

Accoimting,  Administrative  practice 
and  procedures,  Grant  Programs,  Grants 
administration.  Insurance,  Reporting 
and  recordlieeping  requirements. 

It  is  proposed  that  title  45  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 
Laurence  Baden, 
Deputy  Chainnan  for  Management: 

PART  1157— UNIFORM 
ADMmiSTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

1.  The  authority  for  part  1157 
continues  to  read  as  follows: 

Authority:  20  U.S.C  951  et  seq.,  as 
amended  1990. 

S  1157.36    [Anwftdeci] 

2.  Section  1 157.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 


National  Endowment  for  the 
Humanities 

45  CFR  Part  1174 

FOR  FURT»«R  INFORMATION  CONTACT: 
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Mr.  Da  «^id  J.  Wallace,  Director,  Grants 
Office,  (202)  606-8494. 

List  of  Subjects  in  45  CFR  ParM174 

Contract  programs,  Oant  programs. 

It  is  Proposed  that  title  45  of  the  Code 
of  Fedi  ral  Regulations  be  amended  as 
follow! ;: 

Sheldoi  I  Hackney, 
Chairm  in. 

PART    174— UNIFORM 
ADMIIfSTRATIVE  REQUIREMENTS 
FOR  G»ANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVEI INMENTS 

1.  Tl  e  authority  for  part  1174^ 
contini  les  to  read  as  follows: 

Auth(  ritjr:  20  U.S.C  959  (aMl).> 
J  8 


§1174 

2 
forth 
preamBle 


[Amended] 

Sebtion  1174.36  is  amended  as  set 
&i  the  end  of  the  common 


FOR 
Rebecck 


Institu  B  of  Museum  Services 
45CFF  Part  1183 


FUIITHERI 


INFORMATION  CONTACT: 
Danvers,  Program  Director, 
202-6€l5-8539. 

List  of  Subjects  in  45  CFR  Part  1183 

Mus<  ums.  National  boards. 
It  is  froposed  that  title  45  of  the  Code 
of  Fedi  ral  Regulations  be  amended  as 
-follows: 

Diane  B  FrankcL 

Directoi 

PART    180-UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREI  MENTS  TO  STATE  AND  LOCAL 
GOVEi  NMENTS 

1.  Th  e  authority  for  part  1183 
contini  es  to  read  as  follows: 

Auth(  rity:  20  U.S.C.  961. 

§1183.31    [Amended] 

2.  Se  :tion  1 183.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamt  le. 


CORP<  RATION  FOR  NATIONAL  AND 
COMMUNTTY  SERVICE 

45  CFRJ  Part  2541 

FOR  FURTHER  INFORMATION  CONTACT: 
Michae  L  Kenefick,  Director  Grants  and 
Contra(  ts,  202-606-8070  ext.  101. 

List  of:  kibjects  in  45  CFR  Part  2541 

Contj  act  programs,  Grant  programs. 


It  is  proposed  that  title  45  ofihis  Code 
of  Federal  Regulations  be  amended  as 
follows: 
Terry  Runell, 

General  Couns^. 

PART  2541— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS. 

1.  The  authority  for  part  2541 
continues  to  read  as  follows: 

Authority:  42  U.S.C  12501  et  seq.  * 

§2541.360    [Amended] 

2.  Section  2541.360  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 

DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  18 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Taylor,  Department  of 
Transportation,  Office  of  Acquisition 
and  Grant  Management,  M-62, 400 
Seventh  Street,  S.W.,  Room  9401, 
Washington,  D.C.  20590.  (202)  366- 
4289. 

ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
Background 

This  rule  is  being  revised  to  raise  the 
dollar  threshold  for  small  piuchases  by 
State  and  local  grantees  in  accordance 
with  the  National  Pwformance  Review 
recommendation  and  to  be  consistent 
with  the  accompanying 
govemmentwide  common  rule. 

Section  18.6,  Additions  and 
exceptions.  This  section  has  been 
reviMd  to  codify  the  current  DOT  policy 
for  the  review  and  concurrence  of 
exceptions  by  the  Assistant  Secretary  for 
Administration  to  ensure  conformance 
with  overall  Departmoit  policies. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  Department  of  Transportation  has 
determined  that  this  rulemaking  is  not 
a  significant  regulatory  action  within 
the  meaning^  of  Executive  Order  12866. 
nor  a  significant  regulation  \mder  the 
Department's  Regulatory  Policies  and 
Procedures.  The  regulations  should 
create  savings  for  recipients  by  reducing 
the  costs  of  administering  grants.  The 
E)OT  Operating  AdministraticHis  award 
approximately  $23  billion  through  forty 
separate  assistance  programs  annually. 


An  undetermined  portion  of  these  funds 
are  utilized  for  small  purchases. 

Regulatory  Flexibility  Act  of  1 980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  that,  for  each 
rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  an  analysis  be  prepared 
describing  the  rule's  impact  on  small 
entities  and  identifying  any  significant 
alternatives  to  the  rule  that  would 
minimize  the  economic  impact  on  small 
entities.  We  certify  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
do  not  affect  the  amount  of  funds 
provided  in  the  covered  programs,  bul 
rather  modify  and  update  administrative 
and  procedural  requirements. 

Excutive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  rule  primarily  applies  to 
State  or  local  governments.  This  action 
may  have  some  Federalism  benefits  by 
removing  some  procedural  restrictions 


on  grantees;  however,  the  Department 
certifies  that  this  proposal  does  not  have 
sufficient  Federalism  implications  to 
warrant  a  full  Federalism  assessment 
under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 

Papenvork  Reduction  Act 

We  certify  that  this  proposed  rule 
would  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  Chapter  35. 

List  of  Subjects  in  49  CFR  Part  18 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs.  Grants 
administration.  Insiu-ance.  Reporting 
and  recordkeeping  requirements. 

Authority:  49  U.S.C.  322(a). 

Issued  this  27th  day  of  September  1994  al 
Washington.  D.C. 
Federico  Pena, 

Secretary  of  Transportation. 

It  is  proposed  that  title  49  of  the  Code 
of  Federal  Regulations  be  amended  as 
follows: 

I.  The  authority  for  part  18  continues 
to  read  as  follows: 

Authority:  49  U.S.C  322  (a). 


2.  Section  18.6  is  amended  by  adding 
paragraphs  (bUD  and  {c)(l),  and 
reserving  paragraphs  (b)(2)  and  (c)(2),  to 
read  as  follows: 

§  18.6    Additions  and  exceptions. 

*         *         ft         *         » 

(b)  *    *   • 

(1)  All  Departmental  requests  for 
e.xceptions  shall  be  processed  through 
the  Assistant  Secretary'  of 
Administration. 

(2)  (Reserved! 

(c)  •  •  • 

(1)  All  case-by-case  exceptions  may  be 
authorized  by  the  affected  operating 
administrations  or  departmental  offices, 
with  the  concurrence  of  the  .\ssistant 
Secretary-  for  Administration. 

(2)  [Reserx-ed] 

§18.38    (Amended] 

3.  Section  18.36  is  amended  as  set 
forth  at  the  end  of  the  common 
preamble. 
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Award  Schedule  Ordering  Procedures; 
Final  Rule 
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DEPARTME^^'  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  6, 8, 13.  and  38 
[FAC  90-21;  FAR  Cm*  93-613] 

Federal  AcquMtion  Regulation; 
MuMple  Award  Schedule  Ordering 
Proceduraa 

AQENasS:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Gvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR) 
concerning  Federal  Supply  Schedules 
and  Federal  Supply  Schedule 
contracting.  These  changes  are  a  result 
of  GSA 's  efforts  to  streamline  and  revise 
the  Multiple  Award  Schedule  Program's 
ordering  procedures  to  be  guiding 
principles.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993. 
EFFECTIVE  DATE:  October  25,  1994. 
FOR  FURTHER  MFORMATKM  COffrACT: 
Ms.  Linda  Klein  at  (202)  501-377»  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washingtor,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-21,  FAR  case  93- 
613. 

SUPPt^MENTARV  INFORMATION: 

A.  Background 

The  efforts  to  streamline  and  revise 
Multiple  Award  Schedule  ordering 
procedures  in  order  to  make  them  more 
susceptible  to  guiding  principles  will 
save  the  Government  time,  money,  and 
improve  the  accessibility  of  commercial 
items  to  customers.  With  these  changes, 
GSA  will  be  able  to  foster  a  Government 
that  works  better  and  costs  less. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  subpart 
will  be  considered  in  accordance  with  5 


U.S.Cl  610.  Such  comments  must  be 
subm  tted  separately  and  cite  5  U.S.C. 
601,  ( f  seq.  (FAC  90-21,  FAR  case  93- 
613),  n  correspondence. 

C  Pa  »erwork  Reduction  Act 

Th(  Paperwork  Reduction  Act  does 
not  a  ply  because  the  changes  to  the 
FAR   0  not  impose  recordkeeping  or 
information  collection  requirements,  or 
coUedtions  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 


U.S.C 


3501,  et  seq. 


List  0  Subjects  in  48  CFR  Parts  6,  8, 13, 
and  3 ) 

Got  emment  procurement. 
Dat«  d:  October  20, 1994. 
Albert  A.  Vicchiolla, 

Direct  t,  Office  of  Federal  Acquisition  Policy. 

Fedet  il  Acquisition  Circular 

Un:  Bss  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FA  :  90-21  are  effective  October  25, 
1994. 

Date  i:  October  19, 1994. 
Eleano  r  R.  Specter, 
Directi  r.  Defense  Procurement,  DOD. 
Ida  M.  Ustad, 

Associ  Ue  Administrator,  Office  of 
Acquii  ition  Policy,  GSA. 

Date  i:  October  12, 1994. 
Thomi  s  S.  Luedtke, 
Deput]  Associate  Administrator  for 
Procut  iment,  National  Aeronautics  and 
Space  \dministration. 

The  refore,  48  CFR  Parts  6, 8, 13,  and 
38  are  amended  as  set  forth  below: 

1.  T  le  authority  citation  for  48  CFR 
Parts  i,  8, 13,  and  38  continues  to  read 
as  fol  3ws: 

Autl  only:  40  U.S.C.  486(c):  ID  U.S.C. 
chapte  ■  137;  and  42  U.S.C.  2473(c). 

PARTES— COMPETITION 
REQUREMENTS 

2.  S  jction  6.102  is  amended  by 
revisi;  ig  paragraph  (d)(3)  to  read  as 
follow  s: 


6.102 


(d) 
(3) 

issuec 

by 


Use  of  competitive  procedures. 


Jse  of  multiple  award  schedules 
under  the  procedures  established 
the  Administrator  of  General 
Servic  es  consistent  with  the 
requii  jment  of  41  U.S.C.  259(b)(3)(A) 
for  th(  multiple  award  schedule 
progn  m  of  the  General  Services 
Admi  listration  is  a  competitive 
procedure. 


PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

3.  Section  8.001  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a);  by  revising  paragraphs 
(a)(l)(iv);  and  (a)(2)(i)  to  read  as  follows: 

8.001    Priorities  for  use  of  Government 
supply  sources. 

(a)  Except  as  required  by  8.002,  or  as 
otherwise  provided  by  law,  agencies 
shall  satisfy  requirements  for  supplies 
and  services  fix)m  or  through  the  sources 
and  publications  listed  below  in 
descending  order  of  priority — 

(D*   *   * 

(iv)  Procurement  lists  of  supplies 
available  from  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  (see  subpart  8.7); 
*        •        •        •        • 

(2)  Services,  (i)  Procurement  lists  of 
services  available  from  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  (see  subpart 
8.7); 


Subpart  8.4— Federal  Supply 
Schedules 

4.  In  Subpart  8.4,  the  heading  is 
revised  as  set  forth  above. 

5.  Section  8.401  is  amended  by 
removing  the  last  two  sentences  in 
paragraph  (a);  and  by  revising  the  last 
sentence  in  paragraph  (b)  to  read  as 
follows: 

8.401  General. 

*        *        *        *        » 

(b)  *  *  *  The  "Federal  Supply 
Schedule  Program  Guide,"  includes  a 
listing  of  Federal  Supply  Schedules  and 
information  on  the  use  of  schedules. 

8.402  (Amended] 

6.  Section  8.402  is  amended  by 
removing  paragraph  (a)  and  the 
designation  of  paragraph  (b). 

8.403  through  8.403-4    [Removed  and 
reserved] 

7.  Sections  8.403  through  8.403-4  are 
removed  and  8.403  is  reserved. 

8.  Section  8.404  is  revised  to  read  as 
follows: 

8.404  Using  schedules. 

(a)  General.  When  agency 
requirements  are  to  be  satisfied  through 
the  use  of  Federal  Supply  Schedules  as 
set  forth  in  this  subpart  8.4,  the  policies 
and  procedures  of  FAR  part  13  do  not 
apply.  When  placing  orders  under  a 
Federal  Supply  Schedule,  ordering 
activities  need  not  seek  further 
competition,  synopsize  the  requirement, 
or  make  a  separate  determination  of  fair 
and  reasonable  pricing. 
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(b)  Optional  use.  (1)  Ordering 
activities  can  place  orders  of  $2,500  or 
less  with  any  Federal  Supply  Schedule 
contractor.  GSA  has  already  determined 
the  prices  of  items  under  these  contracts 
to  be  fair  and  reasonable. 

(2)  To  reasonably  ensure  that  a 
selection  represents  the  best  value  and 
meets  the  agency's  needs  at  the  lowest 
overall  cost,  before  placing  an  order  of 
more  than  $2,500.  an  ordering  activity 
should — 

(i)  Consider  reasonably  available 
information  about  products  offered 
under  Multiple  Award  Schedule 
contracts;  this  standard  is  met  if  the 
ordering  activity  does  the  following: 

(A)  Considers  products  and  prices 
contained  in  any  GSA  MAS  automated 
information  system;  or 

(B)  If  automated  information  is  not 
available,  reviews  at  least  three  (3)  price 
lists. 

(ii)  In  selecting  the  best  value  item  at 
the  lowest  overall  cost  (the  price  of  the 
item  plus  administrative  costs),  the 
ordering  activity  may  consider  such 
factors  as — 

(A)  Special  features  of  one  item  not 
provided  by  comparable  items  which 
are  required  in  eflPective  program 
performance: 

(B)  Trade-in  considerations; 

(C)  Probable  life  of  the  item  selected 
as  compared  with  that  of  a  comparable 
item: 

(D)  WanBnty  conditions;  and 

(E)  Maintenance  availability. 

(iii)  Give  preference  to  the  items  of 
small  business  concerns  when  two  or 
more  items  at  the  same  delivered  price 
will  meet  an  ordering  activity's  needs. 

(3)  MAS  contractors  will  not  be 
required  to  pass  on  to  all  schedule  users 
a  price  reduction  extended  only  to  an 
individual  agency  for  a  specific  order. 
There  may  be  circumstances  where  an 
ordering  activity  finds  it  advantageous 
to  request  a  price  reduction,  such  as 
where  the  ordering  activity  finds  that  a 
schedule  product  is  available  elsewhere 
at  a  lower  price,  or  where  the  quantity 
of  an  individual  order  clearly  indicates 
the  potential  for  obtaining  a  reduced 
price. 

(4)  Ordering  activities  should 
document  orders  of  $2,500  or  less  by 
identifying  the  contractor  the  item  was 
pun.hased  from,  the  item  purchased, 
and  the  amount  paid.  For  orders  over 
$2,500,  MAS  ordming  files  should  be 
documented  in  accordance  with  internal 
agency  practices.  Agencies  are 
encouraged  to  keep  documentation  to  a 
minimum. 

(c)  Mandatory  use.  (1)  This  paragraph 
(c)  applies  only  to  orders  against 
schMluIe  contracts  with  mandatory 
users. 


(2)  In  the  case  of  mandatory 
schedules,  ordering  offices  shall  not: 

(i)  Solicit  bids,  proposals,  quotations, 
or  otherwise  test  the  market  solely  for 
the  purpose  of  seeking  alternative 
sources  to  Federal  Supply  Schedules;  or 

(ii)  Request  formal  or  informal 
quotations  from  Federal  Supply 
Schedule  contractors  for  the  purpose  of 
price  comparisons. 

(3)  Schedules  identify  executive 
agencies  required  to  use  them  as 
mandator)'  sources  of  supply.  The 
single-award  schedule  shall  be  used  as 
a  primary  source  and  the  multiple- 
award  schedule  as  a  secondary  source. 
Mandatory  use  of  schedules  is  not  a 
requirement  if— 

(i)  The  schedule  contractor  is  unable 
to  satisfy  the  ordering  office's  urgent 
delivery  requirement; 

(ii)  The  order  is  below  the  minimum 
order  thresholds;  -, 

(iii)  The  order  is  above  the  maximum 
order  limitation; 

(iv)  The  consignee  is  located  outside 
the  area  of  geographic  coverage  stated  in 
the  schedule;  or 

(v)  A  lower  price  for  an  identical  item 
(i.e.,  same  make  and  model)  is  available 
from  another  source. 

(4)  Absence  of  follow-on  award. 
Ordering  offices,  after  any  consultation 
required  by  the  schedule,  are  not 
required  to  forego  or  postpone  their 
legitimate  needs  pending  the  award  or 
renewal  of  any  schedule  contract. 

8.404-1  and  8.404-2   [Rentovedand 
reserved] 

9.  Sections  8.404-1  and  8.404-2  are 
removed  and  reserved. 

8.405   Ordering  office  re8ponsit>ilities. 

10.  The  text  of  section  8.405  is 
removed,  leaving  a  heading  only. 

8.405-1    [Reserved] 

11.  Section  8.405-1  is  removed  and 
reserved. 

8.405-4   [Amended] 

12.  Section  8.405-4  is  amended  in  the 
beginning  of  the  introductory  paragraph 
by  removing  "When"  and  inserting  "IF*. 

13.  Section  8.405-5  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)(3)  to  read  as  follows: 

8.405-5   Termination  for  default 

(a)  *  *   • 

(3)*  ■  *  Copies  of  all  repurchase 
orders,  except  the  copy  furnished  to  the 
contractor  or  any  other.commercial 
concern,  shall  include  the  notation 
"Repurchase  against  the  account  of 

[insert  contractor's  name] 

under  Delivery  Order 


{insert  number)  under  Contract 
linsert  numberl". 


8.406  through  8.408   [Reniove4 

14.  Sections  8.406  through  8.408  are 
removed. 

PART  13— SMALL  PURCHASE  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

13.105    [Amended] 

15.  Section  13.105  is  amended  in 
paragraph  (c)  by  removing  the  words 
"mandatory  multiple-award". 

13.203-1    [Amended] 

16.  Section  13.203-1  is  amended  in 
paragraph  (0  by  removing  the 
parenthetical  "(see  subpart  8.4)". 

PART  38— FEDERAL  SUPPLY 
SCHEDULE  CONTRACTING 

17.  Section  38.000  is  revised  to  read 
as  follows: 

38.000    Scope  of  part. 

This  part  prescribes  policies  and 
procedures  for  contracting  for  supplies 
and  services  under  the  Feideral  Supply 
Schedule  program,  which  is  directed 
and  managed  by  the  General  Services 
Administration  (see  subpart  8.4,  Federal 
Supply  Schedules,  for  additional 
information).  See  part  39  for  automatic 
data  processing  and 
telecommunications  equipment  and 
services  coverage.  The  Department  of 
Defense  uses  a  similar  system  of 
schedule  contracting  for  military  items 
that  are  also  not  a  part  of  the  Federal 
Supply  Schedule  program. 

18.  Section  38.101  is  amended  by     * 
revising  the  second  sentence  of       ^ 
paragraph  (a):  removing  the  last  two 
sentences  in  paragraph  (b);  removing 
paragraph  (d)  and  redesignating 
paragraph  (e)  as  (d).  The  revised  text 
reads  as  follows: 

38.101    General. 

(a)  *  *  *  Indefinite  deliverj-  contracts 
(including  requirements  contracts)  are 
awarded,  using  competitive  procedures, 
to  commercial  firms  to  provide  supplies 
and  services  at  stated  prices  for  given 
periods  of  time,  for  delivery  within  the 
48  continguous  states.  Washington.  DC. 
and  possible  Alaska.  Hawaii,  and 
overseas  deliveries.  •  •  * 


38.102  through  3&102-4    [Removed] 

19.  Sections  38.102  through  38.102-* 
are  removed. 

20.  Section  38.201  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b)  to  read  as  follows: 
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38.201  Coordination  requirwnonts. 

(a)  Subject  to  interagency  agreements, 
contracting  officers  having 
responsibility  for  awarding  Federal 
Supply  Schedule  contracts  shall 
coordinate  and  obtain  approval  of  the 
General  Services  Administration's 
Federal  Supply  Service  (FSS)  before — 

•       •       *        •        • 

(b)  RequjBSts  should  be  forwarded  to 
the  General  Services  Administration, 
Federal  Supply  Service,  Office  of 
Commodity  Management  (FC), 
Washington,  DC  20406. 

38.202  ttirough  38.205    [Romoved] 

21.  Sections  38.202  through  38.205 
are  removed. 
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Proclamation  6747  of  October  20,  1994 
United  Nations  Day,  1994 

Bv  the  President  of  the  United  States  of  America 

A  Proclamation 

h«r!«'^1f'^  of  extraordinary  change,  it  is  increasingly  important  that  we 
honor  the  uphfting  pnnaples  of  the  United  Nations  Charter  bv  working 
tirelessly  to  bring  them  closer  to  reality.  Such  commitment  is 'especially 
appropriate  as  we  mark  the  49th  anniversary  of  the  founding  of  the  United 
Nations  and  look  forward  to  beginning  its  second  half-century  of  serx-ice. 
Throughout  the  past  year,  the  United  Nations  has  not  wavered  in  its  efforts 
to  safeguard  mtemational  peace  and  security.  The  U.N.  Special  Commission 
in  Iraq  has  made  progress  toward  finding  and  destroying  weapons  of  mass 
destruction  and  working  to  establish  a  long-term  monitoring  mechanism. 
Ihe  U.N.  has  mobilized  one  of  the  largest  refugee  assistance  programs  in 
history  m  response  to  the  humanitarian  disaster  in  Rwanda  and  is  working 
1-  f  "^f/°  i"?"ce  those  guilty  of  atrocities.  United  Nations  humanitarian 
reliet  efforts  m  Bosnia  have  continued  despite  the  most  trvine  of  cir- 
cumstances. The  U.N  demobilization  and  repatriation  program  in  Mozam- 
bique has  helped  to  end  that  nation's  long  and  bitter  conflict. 

While  much  of  humanity  advances  together  toward  a  bright  future  of  political 
and  economic  pluralism,  some  parts  of  the  world  remain  mired  in  failed 
ideologies  or  racked  by  cultural,  religious,  and  ethnic  divisions.  As  these 
regions  endanger  international  security  by  their  refugee  flows  and  other 
trans-border  impacts,  multilateral  cooperation  has  become  more  important 
than  ever  before.  ^ 

That  cooperation  is  particularly  vital  in  Africa.  After  vears  of  U.N  support 
the  people  of  South  Africa  finally  have  eradicated  'the  apartheid  system' 
and  installed  a  democratic  and  nonracial  government  of  national  unitv 
The  growing  number  of  conflicts  elsewhere  in  Africa  is  in  stark  contrast 
to  that  success.  In  the  end.  the  disputing  parties  must  solve  their  own 
differences,  but  the  U.N.  continues  to  promote  reconciliation  and  peace 
in  Rwanda,  Burundi.  Somalia,  Angola.  Liberia,  Sudan,  and  Mozambique. 
One  of  the  most  vital  roles  of  the  U.N.  is  in  humanitarian  affairs.  During 
the  past  year,  the  U.N.  High  Commissioner  for  Human  Rights  has  played 
an  important  part  in  calling  attention  to  violations  of  international  humani- 
tarian law.  The  U.N.  High  Commissioner  for  Refugees  has  worked  hard 
to  reduce  the  suffering  of  those  forced  from  their  own  homes  by  strife. 
The  grov^ring  number  and  complexity  of  U.N.  peacekeeping  operations  pose 
new  challenges.  In  the  past  year,  the  United  States  has  worked  with  the 
U.N.  to  improve  the  U.N.  system's  effectiveness  and  efficiency.  The  recent 
creation  of  an  inspector  general  function— the  Office  of  Internal  Oversight 
Services— was  an  important  step  toward  strengthening  the  management  of 
U.N.  operations.  We  look  forward  to  the  adoption  of  a  system  for  financing 
U.N.  peacekeeping  operations  that  does  not  place  undue  burdens  on  any 
one  nation.  ^ 
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As  tl  e  United  States  works  with  the  U.N,  to  improve  operations,  we  must 
redec  icate  ourselves  to  promoting  diplomacy  and  crisis  prevention  in  areas 
of  p(  tential  conflict.  In  this  regard,  the  U.N.  now  has  an  opportunity  to 
builc  on  the  recent  breakthroughs  in  the  Middle  East  peace  process  by 
proviiing  tangible  support  for  implementing  the  agreements. 

The  Jnited  States  firmly  supports  the  U.N.  efforts  to  meet  global  challenges 
in  th  J  area  of  sustainable  development.  The  U.N.  has  engaged  in  a  broad 
spect  um  of  activities  to  implement  Agenda  21  and  other  outcomes  of  the 
1992  Earth  Summit  in  Rio.  The  U.N.  Commission  on  Sustainable  Develop- 
ment continues  to  work  on  global  health  and  environmental  issues.  In  Sep- 
tembi  r.  the  U.N.  Conference  on  Population  and  Development  in  Cairo  ad- 
dress (d  a  comprehensive  population  growth  strategy  that  includes  education 
and  (conomic  opportunity  for  women.  United  Nations  agencies  such  as 
the  L  N.  Development  Program.  U.N.  Children's  Fund.  World  Health  Organi- 
--•♦—•»,  and  the  Food  and  Agriculture  Organization  continue  to  make  signifi- 

itrides  in  improving  basic  health,  increasing  global  food  production. 

leviating  poverty  for  all  of  the  peoples  of  the  Earth. 

THEREFORE.  F.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  Ai  lerica.  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  iws  of  the  United  States,  do  hereby  proclaim  Monday.  October  24. 
1994.  as  "United  Nations  Day"  and  urge  all  Americans  to  acquaint  themselves 
with  he  activities  and  accomplishments  of  the  United  Nations. 

IN  W  TNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twentieth  day 
of  0(  tober,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  c  f  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth.  " 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiWy  and  legal  effect,  most  of  which 
are  keyed  to  and  codtfted  in  the  Code  of 
Federal  Regulations,  whtch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soU  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart591 

RIN  3206-AF88 

Cost-of-Living  Allowances  (Nonforeign 
Areas) 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  increase  certain  cost-of- 
living  allowance  (COLA)  rates  paid  to 
General  Schedule,  U.S.  Postal  Service, 
and  certain  other  Federal  employees  in 
Kauai  Ckjunty,  Hawaii;  Guam  and  the 
Commonwealth  of  the  NorthCTn  N4ariana 
Islands;  and  the  U.S.  Virgin  Islands.  The 
final  regulations  also  consolidate  the 
two  nonforeign  COLA  areas  in  the  U.S. 
Virgin  Islands  into  a  single  allowance 
area,  delete  obsolete  Commissary/ 
Exchange  COLA  categories  in  four  areas, 
clarify  definitions  shown  in  one  of  the 
appendices,  and  remove  from 
regidations  three  locations  listed  as 
places  where  nonforeign  post 
differentials  are  paid.  These  three 
locations  are  no  longer  territories  or 
possessions  of  the  United  States  and. 
therefore,  are  not  covered  by  the 
nonforeign  area  post  differential 
program. 

DATES:  Effective  Date:  These  regulations 
are  effective  October  26, 1994. 
Applicability  Date:  These  regulations 
are  applicable  on  the  1st  day  of  the  1st 
pay  period  beginning  on  or  after  October 
26, 1994. 

FOR  FURTHER  IMFORMATKJH  CONTACT: 
Allan  G.  Heame,  Methodology 
Development  Branch,  Office  of 
Compensation  Policy,  Personnel 
Systems  and  Oversight  Group,  Office  of 
Personnel  Management,  Room  6H31, 
1 900  E  Street  ^AV. ,  Washington .  DC 
20415,  (202)  606-2838. 


SUPPLEMENTARY  INFORMATION:  Under 
section  5941  of  title  5.  United  States 
Code,  certain  Federsd  employees  in 
nonforeign  areas  outside  the  48 
contiguous  States  are  eligible  for  cost-of- 
living  allowances  when  local  living 
costs  are  substantially  higher  than  those 
in  the  Washington,  DC-,  area.  Nonforeign 
area  COLAs  are  currently  paid  in 
Alaska.  Hawaii,  Puerto  Wco,  the  U.S. 
Virgin  Islands,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

OPM  contracted  with  Runzheimer 
International  to  conduct  living-cost 
surveys  during  the  summer  of  1993  in 
Hawaii.  Guam,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands.  At  that  time,  Runzheimer 
also  surveyed  the  Washington,  DC,  area, 
which  is  the  base  or  reference  area  for 
living-cost  comparisons. 

According  to  these  surveys,  the  COLA 
rates  should  be  increased  in  three  areas 
and  reduced  in  three  other  areas. 
However,  a  provision  in  the  Treasury, 
Postal  Service,  and  General  Government 
Appropriations  Act,  1992  (PubHc  Law 
102-141  as  amended),  bars  OPM  from 
reducing  any  COLA  rate  through 
December  31,  1996.  Therefore,  only  the 
COLA  rate  increases  are  being 
implemented. 

The  increases  in  COLA  rates  are 
summarized  in  the  following  table: 


COLA  RATE  Increases 

New 

Allowance 

OWratets) 

rate 

area/category 

(percent) 

(per- 
cent) 

County  of  Kauai,  Ha- 

waii AH  EmpJoyees  _ 

17.5 

20.0 

Territory  of  Guam  and 

Commonwealth  of 

the  Northern  Mari- 

ana Islands  Com- 

missary/Exchange ... 

17.5 

20.0 

U.S.  Virgin  Islands  All 

Emph3yees 

M2.5/17.5 

17.5 

'  Old  rates  tor  SL  Croix  and  St  Thomas/St 
John,  respectively. 

In  computing  the  new  COLA  rate. 
OPM  made  two  changes  relative  to  the 
indices  published  with  the  proposed 
rule.  The  changes  were  made  to  correct 
an  error  in  one  survey  and  to 
incorporate  a  methodological  change 
recommended  by  one  of  the  com  mentors 
on  the  proposed  rule.  Neither  of  these 
changes  affected  the  COLA  rates 


Federal  Register 

Vol.  59,  No.  206 
Wednesday.  October  26.  1994 


proposed  in  the  Federal  Register  on 
May  26, 1994  (at  59  FR  27314). 

The  error  OPM  corrected  was  the 
failure  to  price  a  homeowner  insurance 
policy  in  Maui.  Hawaii,  that  included 
coverage  of  damage  caused  by  high 
winds.  Correcting  this  raised'the  Maui 
index  slightly. 

The  methodological  change  made  by 
OPM  was  to  use  the  Goods  and  Scrvio^s 
Component  index  as  the  cash 
contributions  item  index  in  the 
Miscellaneous  Component.  The  effect  of 
this  change  was  a  slight  increase  in  the 
living-cost  indices  in  all  areas  except 
Puerto  Rico.  The  chart  below  compares 
the  indices  shown  in  the  notice  that 
accompanied  the  propo^d  rule  and 
those  used  in  this  final  rule.  As  noted 
above,  none  of  these  convert  to  a 
different  CX)LA  rate  under  the 
procedures  prescribed  in  5  CFR 
591.206(b). 

Previous  and  Final  Living-Cost 
Indices 


Allowance 
area/category 


City  am  County  of  Hon- 
olulu, Hawaii: 
All  Employees  

Hawaii  County,  Hawaii: 
All  Employees  

Kauai  County.  Hawaii: 
All  Employees  

Maui  and  Kalawao 
Counties.  Hawaii: 
All  Employees  _ 

Territory  of  Guam  and 
Commonwea.ith  of  the 
Nortt>ern  Mariana  Is- 
lands: 
Local  Retail 
Commissary/Ex- 
change   „ 

Puerto  Rico: 
All  Employees  

U.S.  Virgin  Islands: 
All  Employees  


Previoue 
tnde* 


122.90 
109.63 
119.27 

1T9.32 

122.25 
120.81 
103.00 
117.81 


Final 

mdex 


123.32 
109.82 
119.69 

120.29 

122  67 

121.14 
102.96 

naoi 


In  (his  final  rule.  OPM  is  also 
consolidating  the  two  allowance  arco^ 
in  the  U.S.  Virgin  Islands  into  a  single 
allowance  area.  The  two  allowance 
areas  were  (1)  the  island  of  St.  Croix  r;n»t 
(2)  the  islands  of  St.  Thomas  and  St. 
John.  The  now  allowance  area  is  titlcti 
"The  U.S.  Virgin  Islands."  In  future 
surveys,  OPM  will  craitinuo  to  sur\i;v 
living  costs  on  both  St.  Croix  and  Si. 
Thomas,  but  the  daU  will  be 
consolidated  to  reprpsent  thr*  Vi.-^^in 
Islands  as  a  whole. 
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OPM  is  eliminating  Commissar)'/ 
Exchange  COLA  rates  in  Anchorage, 
Alaska;  Fairbanks,  Alaska;  Honolulu, 
Hawaii;  and  Puerto  Rico.  OPM  is  not 
eliminating  the  Commissary /Exchange 
COLA  rate  in  the  Guam/Commonwealth 
of  the  Northern  Mariana  Islands  (CNMI) 
allowance  area. 

According  to  the  Department  of 
Defense,  Defense  Commissary  Agency 
(DeCA),  Federal  civilian  employees  in 
the  Anchorage,  Fairbanks,  Honolulu, 
and  Puerto  Rico  allowance  areas  do  not 
have  access  to  commissaries  by  virtue  of 
their  Federal  civilian  employment. 
Commissary /Exchange  COLA  rates  are 
payable  only  to  Federal  white-collar 
employees  who,  by  virtue  of  their 
Federal  civilian  employment,  have 
unlimited  access  to  commissaries  and 
exchanges  in  the  allowance  areas.  Since 
Federal  civilian  employees  in  these  four 
areas  do  not  have  access  to 
commissaries,  the  Commissary/ 
Exchange  COLA  rates  are  not  payable  in 
these  areas.  Accordingly,  OPM  is 
eliminating  the  Commissary /Exchange 
COLA  rates  in  these  areas. 

In  Guam/CNMI,  on  the  other  hand. 
DeCA  says  some  Federal  civilian 
employees  have  access  to  commissaries 
by  virtue  of  their  Federal  civilian 
employment.  OPM  believes  these 
employees  also  have  access  to  exchange 
facilities.  Therefore,  OPM  is  not 
eliminating  the  Commissary /Exchange 
COLA  rate  in  Guam/CNMI. 

The  elimination  of  the  Commissary/ 
Exchange  rates  in  the  four  areas  should 
have  no  effect  on  the  COLA  paid  to  any 
employee.  Federal  white-collar 
employees  in  these  areas  should  be 
receiving  the  higher  Local  Retail  COLA 
rate.  Similarly,  although  OPM  does  not 
control  access  to  commissaries  and 
exchanges,  OPM  believes  its  action 
should  not  affect  the  commissary  or 
exchange  privileges  that  employees 
might  otherwise  enjoy.  Therefore,  if  an 
employee  in  one  of  the  four  areas  finds 
that  his  or  her  COLA  rate  or  access  to 
commissaries  or  exchanges  is  adversely 
affected  by  the  elimination  of  the 
Commissarj'/Exchange  COLA  rate,  the 
employee  should  contact  his  or  her 
agency  immediately,  and  the  agency 
should  bring  the  issue  to  OPM's 
attention  as  quickly  as  possible. 

Consistent  with  the  terminology  used 
in  other  areas  where  only  one  COLA 
rate  is  payable,  OPM  is  retitling  the 
"Local  Retail"  COLA  rate  as  the  'All 
Employees"  COLA  rate  in  the  four  areas 
affected.  The  retitling  will  not  affect  the 
COLA  rates. 

OPM  is  also  clarifying  the  definitions 
used  in  appendix  A  to  subpart  B  of  title 
5,  Code  of  Federal  Regulations,  because 
the  previous  definitions  were  subject  to 


m  interpretation.  The  new  definitions 
address  this  problem.  The  changes  do 
noi  affect  COLA  rates  or  eligibility. 

.astly,  OPM  is  also  removing  ft-om  the 
re(  ulations  three  locations  listed  as 
pi  ces  where  nonforeign  post 
diQerentials  are  paid.  The  three 
loclations  are  the  Canton,  Enderbury, 
an  i  Christmas  Islands.  These  islands  are 
no  longer  territories  or  possessions  of 
th(  United  States  and,  therefore,  are  not 
CO  ered  by  the  nonforeign  area  post 
di  Ferential  program. 

Su  nmary  and  Analysis  of  Comments 

I  )PM  received  127  comments  on  the 
pn  posed  regulations  and  notice  it 
pu  ilished  in  the  Federal  Register  on 
Mi  y  26, 1994.  Nearly  all  of  £ese  were 
fro  01  employees  on  St.  Croix  who 
en  lorsed  the  consolidation  of  the  Virgin 
Isl  inds  allowance  areas. 

I  )PM  received  one  comment  opposing 
th<  consolidation.  The  commenter 
be  ieved  the  economies  of  St.  Thomas 
an  1  St.  Croix  were  significantly 
dil  ferent  and  that  living  costs  are  higher 
on  St.  Thomas  than  on  St.  Croix.  The 
coi  nmenter  also  suggested  that  OPM 
sui  vey  St.  Thomas  twice  a  year,  once  in 
th<  "tourist  season"  and  once  in  the 
"o  f-season"  and  average  the  results. 

,  although  there  may  be  differences 
be  ween  St.  Thomas  and  St.  Croix,  OPM 
be  ieves  consolidation  will  improve  the 
sui  vey  and  the  administration  of  the 
pn  gram.  Living  costs  vary  among  and 
wi  hin  many  COLA  areas,  including  the 
Vi;  gin  Islands.  The  issue  is  whether  it 
is  tractical  to  differentiate  among  the 
liv  ng  costs  of  certain  places.  Generally, 
th<  smaller  the  area  Surveyed,  the  more 
dimcult  it  is  to  measure  relative 
dinerences  in  living  costs.  By 
coi  isolidating  areas  where  appropriate. 
OF  M  can  improve  the  surveys  and 
re<  uce  unwarranted  fluctuations  in 
CC  LA'S  that  otherwise  might  occur. 
Th  is  is  the  purpose  of  the  consolidation 
of  he  Virgin  Islands  allowance  areas. 
OF  M  does  not  believe  semi-annual 
sui  veys  of  St.  Thomas  are  necessary. 
OF  M  plans,  however,  to  review  survey 
tir  ing  in  all  allowance  areas. 

I  )ne  commenter  requested  that  St. 
Cr  lix  employees  receive  their  increase 
ret  x)actively  to  the  date  of  the  increase 
in  he  St.  Thomas  COLA  rate.  OPM 
fin  is  no  basis  for  a  retroactive 
ad  ustment.  The  previous  St.  Croix 
liv  ng-cost  surveys  were  conducted 
according  to  regulation  and  provided 
adequate  measures  of  local  living  costs. 
Th  Brefore,  the  St.  Croix  COLA  rates  set 
pu  rsuant  to  previous  surveys  are 
ap  >ropriate. 

'  'wo  commenters  suggested  that  OPM 
rei  iew  community  selection  in  the  City 
an  1  County  of  Honolulu,  Hawaii, 


allowance  area.  The  commenters 
believed  some  of  the  communities 
sur%'eyed  were  not  typical  of  places 
where  Federal  employees  live.  OPM  is 
reviewing  commimity  selections  in  all 
of  the  COLA  survey  areas  in  light  of  the 
results  of  the  Federal  Employee  Housing 
and  Living  Patterns  Survey.  OPM 
revised  community  selections  in  several 
areas  prior  to  the  summer  1994  surveys. 
One  of  these  allowance  areas  was  the 
City  and  County  of  Honolulu. 

One  commenter  believed  OPM  had 
not  complied  with  provisions  of  the 
Treasury,  Postal  Service,  and  General 
Government  Appropriations  Act,  1992 
(Pub.  L.  102-141,  as  amended  by  Pub. 
L.  103-329),  as  these  provisions  apply 
to  the  COLA  program.  The  law  requires 
OPM  to  study  living-cost  issues  and 
submit  to  Congress  a  report  on  possible 
changes  in  the  COLA  methodology.  The 
report  is  due  March  1, 1996.  The 
commenter  thought  the  law  directed 
OPM  to  make  changes  in  the  COLA 
model  before  the  report  due  date. 

As  we  stated  in  our  response  to 
comments  received  on  an  earlier 
proposed  rule  (at  59  FR  13844),  OPM 
carefully  reviewed  Pub.  L.  102-141  and 
the  related  Senate  Appropriations 
Committee  report.  OPM  determined  that 
the  law  has  two  requirements:  (1)  COLA 
rates  may  not  be  reduced  through 
December  31, 1995,  and  (2)  OPM  must 
submit  a  report  to  Congress  on  possible 
changes  in  the  COLA  methodology.  The 
law  does  not  direct  OPM  to  implement 
methodological  changes  at  this  time. 

The  Senate  Committee,  however, 
asked  OPM  to  research  specific 
methodological  issues.  OPM  is  doing 
this  and  plans  to  include  the  results  of 
its  research  in  its  report  to  Congress. 
Although  the  law  does  not  require  OPM 
to  implement  changes,  OPM  will 
continue  to  make  improvements  in  the 
COLA  program,  as  appropriate.  We  are 
implementing  some  of  these  changes 
with  this  final  rule. 

The  commenter  said  OPM  regulations 
should  describe  the  COLA  model  and 
survey  in  greater  detail.  OPM  believes 
the  COLA  regulations  are  adequately 
detailed  and  that  subjecting  the  survey 
process  to  a  set  of  overly  detailed  and 
inflexible  rules  would  impair,  rather 
than  improve,  the  COLA  program.  The 
flexibility  results  in  a  more  accurate 
COLA  model  because  improvements  can 
be  made  from  one  year  to  the  next.  Such 
changes  are  made  public  because,  before 
COLA  rates  are  adjusted,  OPM 
publishes  in  the  Federal  Register  a 
detailed  report  on  the  survey 
methodology  and  results.  Employees 
have  the  opportimity  to  comment  on 
any  changes,  and  OPM  takes  these 
comments  into  careful  consideration. 
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The  commenter  believed  OPM 
violated  the  Administrative  Procedure 
Act  (APA)  by  publishing  details  after 
the  survey.  He  said  OPM  could  not  "go 
back  and  replicate  the  data  if  it  is 
subsequently  determined  that  the 
changes  were  'inappropriate.'"  The  APA 
does  not  require  OPM  to  make  a  change 
for  each  comment  received.  Instead,  the 
APA  requires  OPM  to  inform  the  public 
of  certain  proposals  and  actions,  allow 
the  public  to  comment  on  these,  and 
take  these  comments  into  consideration. 
This  we  do. 

As  evidenced  in  this  final  rule,  OPM 
implements  recommended  changes  as 
appropriate.  With  this  rule,  OPM  is 
correcting  an  error  made  in  the 
calculation  of  the  Maui  index, 
implementing  a  new  methodology  for 
calculating  the  Miscellaneous 
Component  index,  and  eliminating 
Commissary /Exchange  COLA  rates  in 
areas  where  they  are  no  longer  payable. 
OPM  also  adopted,  based  in  part  on 
comments  it  received,  community 
changes  for  the  stunmer  1994  COLA 
surveys.  Therefore,  OPM  is  in 
compliance  with  both  the  letter  and 
spirit  of  the  APA. 

The  commenter  said  there  was  no 
basis  in  law  for  the  pledge  of 
confideQtiality  that  is  provided  on  the 
Background  Survey  information 
collection  materials,  which  was  part  of 
Appendix  5  of  the  report.  The  Freedom 
of  Information  Act  (FOIAJ,  as  codified  at 
5  U.S.C.  552,  allows  the  Government  to 
withhold  information  fi-om  public 
release  if  the  information  contains  trade 
secrets  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  Generally,  the  information 
collected  in  Background  Surveys  is 
privileged  commercial  information. 
Background  Surveys  are  used  to  identify 
items  that  will  be  priced  and  outlets  at 
which  the  prices  will  be  collected.  To 
identify  commonly  purchased  items  and 
popular  outlets,  information  on  such 
things  as  sales  volume  and  market 
penetration  are  collected.  This 
information  is  protected  from  disclosure 
under  FOIA. 

The  commenter  believed  the  COLA 
model  was  unnecessarily  complex  and 
suggested  that  it  be  simplified  to  use 
only  one  income  level.  The  commenter 
said  this  would  reduce  survey  costs  and 
the  number  of  subjective  assumptions 
required.  As  we  noted  in  our  response 
to  similar  comments  received  on  an 
earlier  proposed  rule  (at  59  FR  13845), 
OPM's  regulations  require  the 
measurement  of  living  costs  at  multiple 
income  levels.  This  approach  recognizes 
that  relative  living  costs  may  vary  by 
income  level  and  that  the  distribution  of 
employees  by  income  level  may  vary 


among  areas.  The  multiple  income 
approach,  therefore,  yields  a  more 
accurate  measure  of  overall  living-cost 
differences  than  a  single  income 
approach.  Nevertheless,  to  the  extent 
that  multiple  income  levels  require 
additional  subjective  assumptions,  we 
agree  that  the  overall  integrity  of  the 
model  might  not  be  impaired  by  using 
a  single  income  level.  OPM  is 
examining  this  issue  and  plans  to 
address  it  in  its  report  to  Congress. 

The  commenter  also  objected  to 
Runzheimer's  recommendation  that 
OPM  include  income  taxes  in  the  COLA 
model.  He  believed  this  would  unduly 
complicate  the  model.  As  stated  in 
previous  Federal  Register  notices,  OPM 
is  studying  issues  relating  to  Federal, 
State,  and  local  income  taxes  and  plans 
to  include  the  results  of  this  study  in  its 
report  to  Congress. 

The  commenter  wanted  the  COLA 
model  to  take  into  account  the 
"objectively  determinable"  costs  of 
remoteness,  isolation,  and  special 
needs.  He  cited  increased  home 
maintenance,  out-of-area  college  and 
university  costs,  and  medical  expenses 
as  examples  of  these  extra  costs.  In 
comments  on  previous  Federal  Register 
notices,  many  employees  identified 
special  "needs"  they  believed  were 
unique  to  their  area.  OPM  has  and  is 
continuing  to  research  many  of  these 
issues,  including  home  maintenance, 
college  and  university  costs,  and 
medical  expenses.  We  plan  to  include 
the  results  of  this  research  in  our  report 
to  Congress.  At  present,  however,  OPM 
believes  the  COLA  model  reasonably 
and  adequately  measures  cost 
differences  for  the  vast  majority  of 
expenses  that  Federal  employees 
typically  incur. 

Noting  the  difficulty  of  comparing 
colleges  and  universities  of  equal 
quality,  the  commenter  further  proposed 
that  OPM  measure  the  cost  of  higher 
education  solely  in  the  DC  area.  He  said 
allowance  area  costs  could  be  computed 
by  adding  to  the  DC  costs  the  extra 
expense  of  out-of-state  tuition,  room  and 
board,  and  round-trip  air  travel  between 
the  allowance  areas  and  Washington, 
DC.  Although  this  approach  would 
address  the  problem  of  comparing  the 
cost  of  an  education  of  like  quality,  we 
believe  measuring  costs  in  this  maimer 
would  vastly  overstate  the  costs 
incurred  by  most  Federal  employees  in 
the  allowance  areas.  Measuring  costs  in 
this  manner  could  also  significantly 
understate  the  average  cost  of  college 
and  university  education  incurred  by 
Federal  employees  in  the  DC  area. 

The  commenter  said  items  needed 
only  in  allowance  areas  should  be 
priced  in  the  allowance  area,  but  not  in 


DC.  OPM  is  researching  the  issue  of 
special  needs.  While  there  may  be 
consumer  requirements  imique  to  living 
in  the  allowance  areas,  there  also  are 
consumer  requirements  unique  to  living 
in  the  Washington,  DC,  area.  For  the 
summer  surveys,  the  model  does  not 
address  these  issues  because  they  are 
highly  subjective,  difficult  to  measure, 
and  vary  widely  among  areas.  Instead, 
the  model  compares  the  cost  of  an  item 
in  an  allowance  area  with  the  cost  for 
the  same  item  in  the  DC  area.  OPM 
believes  this  is  consistent  with  the 
settlement  of  Hector  Arana,  et  al.  v. 
United  States,  in  which  the  plainti^s 
asked  OPM  to  adopt  a  methodology  that 
compared  specified  brands,  models,  and 
sizes  whenever  possible. 

We  note,  however,  that  the  Senate 
Appropriations  Committee  asked  OPM 
to  research  the  issue  of  items  required 
in  the  allowance  area  but  not  in  the 
Washington,  DC,  area  and  include  this 
research  in  its  report  to  Congress.  This 
OPM  is  doing. 

The  commenter  recommended  that 
OPM  add  5  percentage  points  to  all 
COLA  rates  to  take  into  account  costs 
that  exist  but  are  not  objectively 
determinable.  OPM  believes  intangible 
{actors,  such  as  difficult  living 
conditions,  should  not  be  part  of  the  - 
COLA  program.  There  are  other 
programs,  such  as  the  post  differential 
program,  that  compensate  Federal 
employees  in  such  circiunstances.  OPM 
believes  COLA  should  compensate 
employees  for  measurable  differences  in 
living  costs. 

Even  if  we  agreed  conceptually  with 
such  changes,  significant  changes  in  the 
law.  Executive  Order,  and  regulations 
would  be  required  to  allow  the 
adjustment  of  COLA  for  these  intangible 
factors.  The  Senate  Appropriations 
Committee  specifically  asked  OPM  to 
study  factors  relating  to  remoteness  and 
isolation  and  to  report  to  Congress  on 
legislative  recommendations  on  how  to 
calculate  COLA's.  Therefore,  final 
resolution  of  these  issues  must  await 
OPM's  report  to  Congress  and 
subsequent  congressional  action. 

The  commenter  believed  employees 
in  the  allowance  areas  saved  at  a  higher 
rate  to  afford  the  down  payment  for  a 
house  or  a  car  or  to  pay  for  college/ 
university  education.  He  said  OPM 
should  take  this  into  consideration  and 
adjust  savings  and  investments  by  the 
overall  index  for  the  area.  The  COLA 
model  uses  the  same  approach  to 
savings  and  investments  as  the  Bureau 
of  Labor  Statistics  uses  in  the  Consumer 
Expenditure  Survey  (CES).  That 
approach  accounts  for  savings  and 
investments  made  for  the  purpose  of 
future  purchases  in  the  category  or 
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component  associated  with  the  itena  to 
be  purchased.  For  example,  sa\'iiigs 
made  for  the  down  payment  or  piutrhase 
of  an  aurtomobile  are  anxmnted  for  in 
the  private  transportation  category. 
Therefore,  if  automc^les  cost  more  in 
an  allowance  area  and  the  purchaser 
must  save  more  to  afford  the  car.  the 
COLA  model  already  takes  this 
additional  savings  requirement  into 
account.  No  additional  adjustments  are 
required. 

On  the  other  hand,  the  savings  and 
investment  category  in  the 
Miscellaneous  Component  covers  long- 
term  savings  and  investments,  such  as 
those  made  for  retireraent  purposes.  The 
category  also  includes  life  insurance. 
For  Federal  emplo3Fees,  the  cost  of  Ufe 
insurance  and  required  contributions  to 
a  Federal  retirement  system  do  not  vary 
by  geographic  area.  Any  additional 
insurance  or  contribotions  to  the 
retirement  systems  aie  a  matter  of 
personal  preference,  "njerefore,  it  is 
appropriate  to  hold  the  index  constant 
fur  these  items. 

The  commenter  obiected  to  trimming 
high  and  low  values  is  the  housing 
component  and  use  of  trend  analyses. 
The  commenter  believed  housing 
market  price  anomalies  should  t« 
tolerated  or  that  only  "obvious  errors  or 
anomalies"  should  be  eliminated.  The 
purpose  of  trixrmiing  and  trend  analyses 
is  to  stabilize  the  housing  price  data 
from  one  year  to  the  next.  As  OPM 
stated  in  its  response  to  comments 
receivfsd  on  an  earlier  proposed  rule  (at 
.59  FR  13846).  trimming  is  e.ssentially  a 
nonparametric  technique  similar  to 
using  the  median  rather  than  the 
average.  OPM  and  Runzheimer 
considered  using  the  ouKlian  but 
refected  it  becaxise  the  limited  number 
of  observations  otrtained  in  some 
smaller  allowance  areas  could  cause  the 
median  to  be  erratic  from  one  year  to  the 
next  Trimming  provides  stability;  and 
because  equal  niunbers  of  high  and  low 
values  are  trimmed,  no  bias  is 
introduced.  Eliminating  "obvious 
anomalies"  would  be  a  mcH%  sufoiecti\'e 
process  with  a  potential  for  bias. 

Thie  commenter  thought  the  age  of  the 
home  ^ould  be  included  in  home  sales 
analyses.  He  recommended  comparing 
prices  of  homes  of  a  similar  age.  size, 
and  rooBi  oount  Numerous  ^tocs 
influence  home  sale  prices,  but  data  on 
many  of  these  fiactorsare  not  readily 
available.  I^mzbeimer  uses  home  size 
and  room  count  as  the  major  criteria  in 
hoanfl^  oosnparisons  because  data  on 
these  factors  are  usually  available  in  all 
areas  and  because  these  factors  tjpically 
have  a  si^ificant  influence  on  home 
prices.  Age  is  not  used  because  data  on 
it  frequently  are  not  available  and 


be<  ause  OPM's  initial  research  iadicates 
that  its  use  may  be  problematic. 
Mcreover.  as  noted  in  the  report,  the 
nui  nber  of  home  sales  observati(His  is 
lin  ited  in  many  areas.  Stratifying  these 
sm  ill  quantities  into  age  groups  lor 
purposes  of  comparison  would 
coAiplicate  the  model — something  the 
coi  imenter  wished  to  avmd.  h  would 
als )  probably  introduce  unwarranted 
flu  :tuations  in  the  housing  index  from 
on(  I  year  to  the  next — something  OPM 
wa  Its  to  avoid. 

'  he  commenter  said  the  survey  £ailed 
to  *  ake  into  consideration  the  ui&e  of 
sol  u-  water  heaters  in  Hawaii  and  Guam. 
Tb ;  commenter  believed  the  model  did 
nol  account  for  the  capital  cost  of  such 
hei  ters  or  the  possible  reduction  in 
ov(  rail  utility  consumption. 

i  lS  OPM  stated  in  its  response  to 
col  iments  received  on  an  earlier 
pr<  posed  rule  (at  59  FR  13847). 
sig  lificant  home  features  and 
im  )rovements  generally  are  reflected  in 
the  selling  price  of  the  home.  Therefore, 
liv  ng-cost  siu^-eys  reflect  the  cost  of 
solkr  water  heaters  to  the  extent  that 
su  h  items  influence  home  market 
va  ues  and  are  commonly  found  in 
ho  Des  in  any  area,  including  Hawaii 
am  I  Guam.  If  solar  water  heaters  are  so 
coi  nmon  that  their  use  generally  reduces 
the  consumption  of  utilities,  the  survey 
res  alts  will  reflect  lower  utility  costs. 
Th  s  is  as  it  should  be.  The  COLA  model 
coiipares  overall  living  costs  in  the 
allowance  area  with  overall  living  costs 
in  he  DC  area.  If  housing  is  more 
ex  tensive  and  utility  costs  are  lower 
be  ;ause  solar  heaters  are  common,  the 
fin  i\  comparison  of  overall  housing 
COI  ts  will  be  equitable,  ^k)  special 
co:  isi  deration  of  capital  improvement 
CO  ts  or  reduced  utility  consiunption  is 
ap  )ropriate. 

The  commenter  said  employees  in  the 
allpu'ance  areas  face  extreme  weather 
dij  turbances,  {orticularly  typhoons  or 
hu  rricanes.  He  believed  these  weather 
dii  turbances  and  other  climatic 
CO  iditions  result  in  higher  costs, 
pa  ticulariy  home  insurance  and 
mt  intenance  costs. 

'  'he  cost  of  homeowner's  insurance  is 
pa  1  of  the  COLA  model  The  policies 
pr  ced  include  coverage  of  damage 
ca  ised  by  hi^  winds  (e.g.,  hurricane 
w  odsj.  As  .^Mwn  m  Appendix  7  of  the 
re  »ort,  these  policies  are  relatively 
ex  >ensive  in  areas  where  severe  weather 
is  I  problem.  Other  costs,  such  as  the 
CO  it  of  repaizing  storm  damage,  are  more 
di  ficult  to  adthess  in  the  surv<eys. 
A!  hough  it  may  be  possible  #o  price  the 
cost  of  repairing  or  replacing  an  item 
suph  as  a  window  or  a  roof,  it  is  difficult 
now  how  often  this  must  be  done  in 
ea  ii  allowance  area  compared  with  the 


VVashingtan,  OC,  area.  The  same  is  true 
with  other  types  of  oaaintenance.  such 
as  painting.  It  is  difficult  to  know  what 
tasks,  if  any,  must  be  peHbrmed  more 
often  in  the  allowance  areas  than  in  the 
Washington.  DC,  area.  OPM  is 
researching  these  issues  and  plans  to 
discuss  them  in  its  report  to  Congress. 

The  commenter  objected  to  the 
selection  of  Los  Angeles  as  the  common 
destination  point  for  comparing  airfares. 
He  said  the  Los  Angeles  routes  were 
highly  competitive  and  resulted  in 
lower  fares  compared  with  other 
destinations.  The  commenter  suggested 
pricing  round-trip  tickets  from  each  area 
to  Kansas  City.  As  stated  in  the  report 
Los  Angeles  was  selected  because  it  is 
a  common  point  within  the  continental 
United  States  that  is  roughly  equidistant 
from  each  of  the  allowance  areas  and 
the  Washington,  DC,  area.  The  route 
may  be  highly  competitive,  but  that 
does  not  invalidate  cost  comparisons. 
OPM  is  measuring  the  relative  cost  of  air 
travel.  If  competition  reduces  fares,  the 
reductiMis  will  be  reflected  in  the 
Washington.  DC.  to  Los  Angeles  fares  as 
well  as  in  the  allowance  area  to  Los 
Angeles  fares.  Therefore.  OPM  beUeves 
the  comparisons  are  appropriate. 

The  commenter  also  lelt  that  the 
COLA  model  did  not  measure  true  air 
transportation  costs.  He  said  inter-island 
travel  and  travel  to  the  contiguous  48 
States  required  more  frequoit  use  of  air 
transportation.  The  COLA  model  does 
not  account  for  regic»ial  differences  in 
the  frequency  of  transportation.  It 
assumes  the  typical  Federal  employee 
uses  air  travel  occasionally  but  mainly 
travels  by  private  automobile,  putting 
15,000  miles  per  year  on  a  car.  The 
model  may  underestimate  the  cost  of  air 
travel  for  some  allowance  area  residents, 
but  it  probably  overestimates  private 
transportation  costs  for  others  because  it 
is  unlikely  that  most  island  residents 
would  put  1 5,000  miles  per  year  on 
their  cars.  Needless  to  say.  OPM  would 
prefer  to  employ  better  usage  estimates 
for  both  private  and  air  tran^ortation. 
To  this  end.  OPM  is  researching 
transportation  issues  and  plans  to 
include  the  results  of  this  research  in  its 
report  to  Con^ss. 

The  commenter  believed  the  medical 
expense  portion  of  the  Miscellaneous 
Component  failed  to  leflect  the  higher 
out-of-pocket  eiqienses  that  some 
Federal  employees  in  the  allowance 
areas  incur.  The  commenter  cited  as 
examples  the  higher  price  of  medical 
service,  the  absence  of  Heakh 
Maint^unoe  Organizations  (HMO's), 
and  the  need  to  travel  outsit^  the  area 
to  obtain  some  medical  servioes.  The 
OOLA  model  takes  into  consideration 
relative  differences  in  medical  costs.  For 
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example,  the  report  indicated  that 
medical  costs  in  Honolulu  are  roughly 
10  percent  above  those  in  the 
Washington,  DC,  area.  OPM  notes  that 
HMO's  are  very  popular  in  Hawaii  and 
Puerto  Rico  and  that  all  of  the  allowance 
areas  have  medical  facilities  that 
provide  commonly  required  medical 
services.  Nevertheless,  OPM  is 
researching  issues  relating  to  medical 
expenses.  The  results  of  that  research 
will  be  incorporated  in  our  report  to 
Congress. 

The  commenter  criticized  the 
methodology  used  for  catalog  pricing. 
He  assumed  DC  employees  do  not 
purchase  by  catalog  but  that  allowance 
areas  employees  do  because  certain 
items  were  not  locally  available. 
Consequently,  he  recommended 
comparing  allowance  area  catalog  prices 
with  over-the-counter  prices  in  the 
Washington,  DC,  area. 

As  stated  in  the  report,  catalogs  are  a 
popular  form  of  retailing  in  both  the 
allowance  areas  and  in  the  Washington, 
DC,  area.  The  COLA  model  includes 
catalog  sales  to  reflect  this  common  type 
of  shopping  and  to  allow  the 
comparison  of  the  prices  of  certain 
items  for  which  the  same  brands, 
models,  and  sizes  are  difficult  to  find  in 
the  allowance  areas  and  in  the 
Washington.  DC,  area.  OPM  does  not 
agree  with  the  commenter's  assumption 
that  people  only  purchase  from  catalogs 
when  the  item  is  not  available  locally. 
People  make  catalog  purchases  for  a 
variety  of  reasons,  including  price, 
convenience,  and  availability. 
Numerous  catalog  merchandisers 
compete  in  the  allowance  areas  and  in 
the  Washington,  DC,  area.  It  would  bfe 
inappropriate,  therefore,  to  compare 
allowance  area  catalog  prices  with  over- 
the-counter  prices  in  the  DC  area.  In  the 
employee  survey,  OPM  asked 
employees  about  their  purchasing 
patterns,  including  whether  they 
typically  purchase  various  types  of 
items  by  catalog.  OPM  plans  to  include 
the  results  of  this  survey  in  its  report  to 
Congress. 

The  commenter  criticized  OPM  for 
using  old  consumer  expenditure 
information  to  weight  commissary  and 
exchange  prices.  OPM  acknowledges  it 
is  using  older  information.  As 
evidenced  in  this  final  rule,  however, 
OPM  has  been  researching  commissary 
and  exchange  usage  to  discern  which 
Federal  employees  have  such  access  and 
in  which  areas.  OPM  plans  to  continue 
and  expand  this  research,  as 
appropriate. 

The  commenter  assumed  that 
employees  who  are  paid  the  commissary 
and  exchange  COLA  rate  would  have 
commissary  and  exchange  access  if 


stationed  in  the  Washington,  DC,  area. 
He  recommended,  therefore,  comparing 
commissary  and  exchange  prices  in  the 
allowance  areas  with  commissary  and 
exchange  prices  in  the  DC  area. 

Executive  Order  10000  requires  OPM 
to  "*  *  *  make  appropriate  deductions 
when  *  •  *  commissary  or  other 
purchasing  privileges  are  furnished  as  a 
result  of  Federal  civilian  employment  at 
a  cost  substantially  lower  than  the 
prevailing  costs  in  the  allowance  area 
concerned."  Commissary  and  exchange 
prices  in  Guam  are  significantly  lower 
than  prevailing  prices.  Therefore,  a 
reduction  in  the  COLA  rate  is 
warranted.  The  methodology  used  to 
calculate  the  Commissary  and  Exchange 
COLA  rate  involves  the  comparison  of  a 
weighted  average  of  local  retail  prices 
and  commissary  and  exchange  prices  in 
the  allowance  area  with  local  retail 
prices  only  in  the  Washington,  DC,  area. 
This  methodology  was  reviewed  and 
upheld  by  the  court  in  Joseph  E.  Curlott, 
Jr.,  et  al.  v.  Robert  E.  Hampton,  et  al. 
and  Charles  R.  Kester,  et  al.  v.  Alan  K. 
Campbell. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  affect  only 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Govenunent  employees.  Travel  and 
transportation  expenses.  Wages. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  591  as  follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

Subpart  B— Cost-of*Livlng  Allowance 
and  Post  Differential— Nonforeign 
Areas 

1.  The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5941:  E.0. 10000,  3 
CFR.  1943-1948  Comp..  p.  792;  E.O.  12510, 
3  CFR.  1985  Comp.,  p.  338. 

2.  In  §  591.204,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

§  591 .204    Establishment  of  allowance 
areas. 

*  •        »        »        * 

(b)*  *  • 

(4)  The  U.S.  Virgin  Islands. 

•  *   '     *        *        • 

3.  In  §  591.208,  paragraph  (b)  is 
revised  to  read  as  follows: 


§  591 .208  Post  differential. 

»        •        •        •        • 

(b)  The  places  at  which  differentials 
are  paid  are — 

(1)  American  Samoa  (including  the* 
island  of  Tutuila,  the  Manua  Islands, 
and  all  other  islands  of  the  Samoa  group 
east  of  longitude  171  degrees  west  of 
Greenwich,  together  with  Swains 
Island); 

(2)  Guam; 

(3)  The  Commonwealth  of  the 
Northern  Mariana  Islands; 

(4)  Johnston  Island  and  Sand  Island; 
and 

(5)  Midway  Islands  and  Wake  Island. 

*        *        *        •        • 

4.  Appendix  A  of  subpart  B  is  revised 
to  read  as  follows: 

Appendix  A  of  Subpart  B — Places  and 
Rates  At  Which  Allowances  Shall  Be 
Paid 

This  appendix  lists  the  places  where 
a  cost-of-living  allowance  has  been 
approved  and  shows  the  allowance  rate 
to  be  paid  to  employees  along  with  any 
special  eligibility  requirements  for  the 
allowance  payment.  The  allowance 
percentage  rate  shovm  is  paid  as  a 
percentage  of  an  employee's  rate  of 
basic  pay. 


Geographic  coverage/altowance 
category 


State  of  Alaska 

City  of  Anchorage  and  80-kiiomefer 

(50-mile)  radius  by  road; 

All  Employees  

City  of  Fairtjanks  and  80-kJlometer 

(50-mile)  radius  by  road: 

All  Employees  

City  of  Juneau  and  SO-kikxneter 

(50-mile)  radius  t>y  road: 

All  Employees  

Rest  of  the  State: 

All  Employees  


Author- 
ized al- 
lowance 
rate 
(per- 
cent) 


State  of  Hawaii 

City  and  County  of  Honolulu: 

All  Employees  

County  of  Hawaii: 

All  Employees  

County  of  Kauai: 

All  Employees  

County   of   Maui   and   County   of 

Kalawao: 

All  Employees  

Territory  of  Guam  and  Com- 
monwealth of  the  Northern 
Mariana  Islands 

Local  Retail „ 

Commissary/Exchange 

Comnwnwealth  of  Puerto  Rico 
All  Employees 


250 

250 

25.0 
25.0 

22.5 
15.0 
20.0 

22.5 


225 

200 

10  0 
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G«ogn)phicoa>/«raoe/aHoiiMance 
category 

Author- 
ized ai- 
■iawaace 
tate 

lLS.1«gla  Wands 

All  FucitotfM 

17-5 

Definitions  of  Allowance  Cat^ories 

The  following  are  definitions  of  the 
allowance  categories  usad  ia  the  tables 
in  this  appendix. 

AH  Employees:  This  categoiy  coiwrs 
all  Federal  employees  eligible  for  an 
allowance  uoder  5  U.S.C  5941. 

Local  Retail:  This  category  covers  all 
Federal  employees  eligible  for  an  allowance 
vviio  do  not  have  mriimited  access  to 
commissary  and  exchange  fsctHlies  by  virtue 
of  their  Fedanl  civilian  empioynient. 

Commissary/Exchange  This  category 
covers  ail  Federal  employees  eligible  for  vi 
allowance  who  have  unlimited  access  to 
commissary  and  exchange  facilities  by  virtue 
of  their  Federal  civilian  employment. 

Note:  Eligibility  for  access  to  military 
commissary  and  exchange  facifities  is 
determined  by  the  appropriate  military 
department.  If  an  empiojree  is  furnished 
these  privileges  for  reasons  associated  with 
his  or  her  Federal  civiKan  emplo>'nient.  he  ar 
she  wiU  receive  an  idBOtificatioD  card  ti»t 
authorizes  access  to  such  facilities. 
Possession  of  such  an  identification  card  is 
sufficient  evidence  that  the  employee  uses 
the  bcilities. 

S.  Appendix  B  of  std^Mrt  B  is  revised 
to  lead  as  follows: 

Appendix  B  of  Subpart  B — Places  and 
Rates  At  Which  DMBrantiab  ^all  Be 
Paid 

This  ^pendix  lists  the  places  where 
a  post  differential  has  been  approved 
and  shows  the  diSarantial  rate  to  be 
paid  to  eligible  employees.  The 
differential  peroentage  rate  shown  is 
paid  as  a  percentage  of  an 'employee's 
rate  of  basic  pay. 


Geographic  coverage 


American  Samoa  (IrKluding  the  is- 
land o(  Tutotia,  tt>e  Manua  Is- 
lands, and  aH  other  islands  of  the 
Samoa  group  east  of  longitude 
171°  west  of  Greenwich,  to- 
gether with  Swains  Island) 

Jdhnston  Istand  and  Sand  Island  ~. 

Midway  Islands 

Territory  of  Qmm  ani  Commop- 
weatth  of  the  Nortttem 
Islands 

Wake  Island 


DETMmilENT  OF  AGRfCULTOnE 


Aadcoftwal 


Peroent- 
age dif- 
ferential 
rate 


jFK  Doc  94-a65S»  FHe4  lfi-^ZS-94:  B.-4S  an] 


7C:RPaft«e38 


FoodSflf0tf«n 

9CFRPart3t1 
[DodaKtlo.«4-4)l9F] 


efiipowy  fiawismi  oi  nvwi 
Coi 


Agricuituai  Markatuig  Service, 

ACAon:  Correctkui  to  temporaiy  revision 
of4ile. 


of 


s  published,  the  temporary  revision 
ule  cotitained  an  error  ragardijig  the 


25.0 
25.0 
25i) 


20.0 
25X 


ex  liration  date  of  the  actinc 

Co  TectioB  of  PuUicatiMi 

i  Accordingly,  the  p\A}lication  on 
Se  >tember  28, 1994,  of  the  temporary 
rei  isioB  of  rule,  which  was  the  subject 
of  ='R  Doc.  94-23921,  is  corrected  as 
fo  ows: 

§106.7  tCorrectad] 

I  )d  page  49345,  in  the  tkkd  column. 
§  1 936.7,  amendment  2,  "February  28, 
19  )4"  is  corrected  to  read  "February  28, 
19  >5~. 

1  lated:  October  20. 1994. 
Sil  rio  Capponi,  fr., 
Ac  'ing  Director.  Oaay  Division. 
IFI  ;  Doc.  94-26460  Filed  M)-25-©4:  8:45  am] 
an.  JNOi 


BILUMG  COOC  WW  1  P 


SUR  MAfiy:  This  document  contains  a~ 
cor  action  to  a  temporary  revisioa  of 
mil  I  whidi  was  published  Wedaesday, 
S«f  Icmber  28, 1994  (59  FR  49344).  Hie 
ten  parary  revision  related  to  supply 
pla  it  shippdng  standards  £07  the  mondis 
of  September  1994  through  February 
1995.  The  document  contained  an 

ivertent  error  regarding  the 
expiration  date  for  amendment  number 

'E  BATC:  September  1. 1994. 
February  28, 1995. 

FOI  TORXHER  WFORKIATIOH  COHTACT: 

Coi  tstance  M.  Brenner,  Marketing 

Specialist  USOA/AXIS/Oairy  Division, 

Or^  Formulation  Branch.  Room  2971, 

S01  th  Building  P.O.  Box  96456. 

\Va  shington,  IX:  20090-6456,  (202)  720- 

2317. 

SUI  PLEMENTARY  INFORMATION: 

Ne  sd  farCarrectiaa 


AGENCV:  Food  Safety  and  laspectioc 

Service,  USDA. 

ACTorcFiaalrale. 

SUMMART:  Hie  Food  Safety  and 
Inspection  Service  tFSTS)  is  amending 
the  Federal  meat  and  poultry  prtiduots 
inspection  reflations  to  increase  the 
fees  diarged  by  FSIS  to  pcovi^ 
overtime  and  holiday  inspection, 
voluntary  inspection,  identinT:ation. 
certification,  or  laboratory  services  to 
meat  and  poultry  establishments.  The 
fees  reflect  the  increased  costs  oT 
providing  these  services  primarily  as  a 
result  of  Federal  salary  increases 
allocated  t^  Congress  under  the  Federal 
Employees  Pay  Comparability  Act  of 
1990. 
EFFECTIVE  OATE:  October  30, 1994. 

FOR  FURTHER  wtFcmmMntt  contact:  Mr. 
William  L.  West  Director.  Budget  and 
Finance  Division,  Adminisbative 
Management,  Food  Safety  and 
InspectioB  Service,  U.S.  Departmeat  of 
Agriculture,  Weshio^oa,  DC  202S0- 
3700,  (202)  720-3367. 

SUPPLEMENTARY  INFORMATION: 

BackgrotHid 

The  Federal  Meat  Inspection  ActtZl 
U.S.C.  «01  ef  seq.)  and  the  Poultry 
Products  Inspection  Act  (21  U.S.C451 
et  seq.)  provide  far  inandidory 
inspection  by  Federal  inspeatms  of  meat 
and  poultry  slau^lterad  and/or 
processed  at  official  est^lishroents. 
Such  inspection  is  required  to  ensure 
the  safety,  wholescHnenees.aQd  propn* 
labeling  of  meat  and  poultry  products. 
The  costs  of  mandatory  inspocttma 
(excluding  such  services  peiSormed  on 
holidays  or  on  an  o«reitiiDe  basis)  are 
borne  hy  FSIS. 

in  addition  to  maodatory  inspectioB. 
FSIS  provides  a  range  of  voluntary 
inspection  services  (9  cut  3S0.7,  35 1.8. 
351.9,  352J.  354.101,  355.12.  and 
362^).  The  costs  of  voluartary 
inspection  are  totaUy  recovanbie  by  tlie 
Federal  GovenunenL  These  aerrices.  set 
forth  in  Subciupter  B — ^Voluntaiy 
Inspection  and  Certificatioii  Service,  are 
prm'ided  under  the  Agiicahural 
Marketing  Act  of  1946,  as  amended  (7 
V.SXl  1621  et  sa^.)  to  assist  in  tlw 
orderly  marketing  of  varioos  animal 
products  and  byproducts  not  subject  to 
the  Federal  Meat  InspectioB  Act  or  the 
Poultry  Products  ias^ieotion  Act. 

The  fees  chvged  try  FSIS  fiar 
voluntay  inspection  services  piovided 
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to  operators  of  ofBcial  meat  and  pouhry 
establishments,  importers,  or  exporters 
are  reviewed  annnally  and  a  cost 
analyns '  is  perfbnned  to  determine 
whedier  they  remain  adequate  to 
recover  tfte  costs  FSIS  incurs  in 
providing  the  services.  The  flBes  charged 
are  for  overtime  and  holiday  inspection, 
volimtary  inspection,  identification, 
certification,  or  laboratory  services. 

Based  on  ^e  projected  Fiscal  Year 
1994  cost  analy«8,  FSIS  is  increasing 
the  fees  for  voluntary  services.  These 
increased  costs  are  attributable  to  the 
average  FSIS  locality  pay  raise  of  3.2 
pen»nt  for  Federal  employees  effective 
January  1994;  the  increasing  number  of 
employees  covered  by  the  Federal 
Employees  Retirement  System  and 
subject  to  the  Federal  Insurance 
Contributions  Act  tax;  and  increased 
health  insurance  costs. 

On  June  27, 1994.  FSIS  published  a 
propcned  rule  in  the  Federal  Register 
(59  FR  32940)  to  increase  the  fees 
charged  by  FSIS  to  provide  overtime 
and  holiday  inspection,  voluntary 
inspection,  identification,  certification, 
or  laboratory  services  to  meat  and 
poultry  establishments. 

FSIS  received  one  comment  in 
response  to  the  proposal.  The  comment 
was  from  the  owner  of  a  small  meat 
establishment  who  felt  that  the  current 
fee  of  $30.72  per  hour  was  excessive 
and  a  burden  on  his  company.  After 
analyzing  the  available  data  relating  to 
costs  of  providing  these  services.  FSIS 
has  determined  that  these  rates  reflect 
the  cost  of  providing  inspection 
services.  The  new  rates  reflect  only  an 
incremental  increase  in  the  costs 
currently  borne  by  those  entities 
electing  to  utilize  overtime  and  holiday 
inspection  services  and  certain  other 
voluntary  inspection  services. 

To  recover  these  increased  costs  in  an 
expeditious  manner,  the  Administrator 
has  determined  that  these  amendments 
should  be  effective  less  than  30  days 
after  publication  in  the  Federal 
Register. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(CHwIB)  imder  Executive  Order  12866. 
The  faes  provided  for  in  this  rule  reflect 
a  minimal  increase  in  the  costs 
currently  borne  by  those  entities  whicii 
elect  to  utilise  certain  voluntary 
inspection  services.  As  discussed  in  the 
background  of  this  document,  the 


'  TiM  coct  aaBiyiU  is  oo  file  witfa  the  Docket 
Ctwk.  Copies  mijr  fa*  inqueatad  iree  of  chai^  fa«n 
the  Docket  Clerk.  Room  3171.  South  Building.  Food 
Safety  and  Inapection  Service,  U.S.  Departnient  nf 
Agriniltnre.  Wwhinglon.  DC  20MO-17eo. 


increase  in  fees  reflects  Uie  increased 
costs  of  providing  these  services 
primarily  as  a  result  of  Federal  salary 
increases  allocated  by  Congress  under 
the  Federal  Employees  Pay 
Comparability  Act  of  1990. 

Executive  Order  12778 

This  final  nde  has  been  reviewed 
imder  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  vtrith  respect  to 
any  State  or  local  laws,  r^ulations  or 
policies  urhich  confUct  with  its 
provi»ans  or  w^ch  would  otherwise 
impede  its  hill  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect.  Prior  to  any  judicial  challenge  to 
the  provisions,  all  applicable 
administrative  procedures  must  be 
exhausted.  Under  the  Federal  Meat  and 
Poultry  Products  Inspection  Acts,  the 
administrative  procedures  are  set  forth 
in7CFRPart  1. 

Effect  en  Small  Entities 

The  Admini^rator.  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601).  The  fees  reflect  a  minimal  increase 
in  the  costs  currently  borne  by  those 
entities  which  elect  to  utilize  certain 
inspection  ser\'ioes. 

List  of  Sabjects  in  9  CFR  Part  391 

Fees  and  charges.  Meat  inspection. 
Poultry  products  inspection. 

Accordingly,  Part  391  of  the  Federal 
meat  and  poultr>'  products  inspection 
regulations  is  amended  as  follows: 

PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  SERVICES 

1.  The  authority  citation  for  Part  391 
continues  to  read  as  follows: 

Authority:  21  VS.C  601  et  seq..  460  et 
iteq.:  7  CFR  2.17  (g)  and  ti).  2.55;  7  U.S.C. 
394, 1622,  and  1624. 

2.  Sections  391.2.  391.3.  and  391.4  are 
reused  to  read  as  follows: 

§391.2    Base  time  rate. 

The  base  time  rate  for  inspection 
services  provided  pursuant  to  §§  350.7, 
351.8,  351.9.  352.5,  354.101,  355.12,  and 
362.5  shall  be  $31.12  per  hour,  per 
program  employee. 

$391.3    Overtime  and  iioMdsy  rale. 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant 
to  §§307.5,  350.7,  351.8,  351.9,  352.5. 
354.101,  355.12,  362.5,  and  381.38  shall 
be  $31.80  per  hour,  per  program 
employee. 


$391.4 

The  rate  for  laboratory  services 
provided  pursuant  to  §§350.7.  351.9, 
352.5, 354.101. 355.12.  and  362.5  shall 
be  $52.04  per  hour,  per  program 
employee. 

Done  at  Washington.  DC,  on:  October  19, 
1994. 

Michael  R.  Taylar. 

Administrator. 

Patricia  Jensen. 

Acting  Assistant  Secntai}:  hSarketing  and 
Inspection  Services. 

[FR  Doc.  94-2645S  Filed  10-25-94;  6:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

l4CFRPart93 

(Docket  Na  27664] 

The  High  Density  Rule 

AGENCY:  Federal  Aviation 
Administratis  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMAnr;  On  September  20. 1994.  the 
FA.^  published  a  notice  of  public 
meeting  in  the  Federal  Register. 
announcing  that  public  meetings  on  the 
High  Density  rule  would  be  held  in 
Washington.  DC.  New  York,  and 
Chicago.  On  October  11. 1994.  the  FAA 
published  a  notice  announcing  the 
locations  of  the  public  meetings  in 
Washington.  DC  and  New  York.  This 
notice  announces  the  location  of  the 
Chicago  meeting. 

DATES:  The  public  meeting  in  Chicago 
will  be  held  on  November  17. 1994. 
from  12  p.m.  to  4  p.m.  and  from  6  p.m. 
to  8  pjn.  Pursuant  to  the  Septftruer  20. 
1994,  Notice  of  public  meeting,  uiitten 
comments  are  also  in\'ited  and  must  be 
received  on  or  before  November  23. 

1994. 

ADDRESSES:  The  public  meeting  in 
Chicago  Mill  be  held  at  the  Holiday  Inn 
O'Hare  International.  5440  N.  River 
Road.  Rosemont.  IL  6001S.  Persons 
unable  to  attend  the  meeting  may  mail 
their  comments  in  tripUcate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Rules  Docket  (AGC-200). 
Docket  No.  27664. 800  Independence 
Avenue  SW..  Washington.  DC  20591. 
FOR  FURTHER  IHTOnMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
Chicago  meeting  or  questions  regarding 
the  logistics  of  the  meeting  should  be 
directed  to  Cindy  Herman.  Office  of 
Rulemaking.  800  Independence  Avenue. 
SW..  Washington.  DC  20591:  telephone 
(202) 267-7627. 
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Questions  concerning  the  subject 
matter  of  the  meeting  should  be  directed 
to  Lany  Barry,  Federal  Aviation 
Administration,  Office  of  Aviation 
Policy,  Plans,  and  Management 
Analysis,  800  Independence  Avenue 
SW.,  Washington,  DC  20591;  telephone 
(202) 267-3305 

SUPPLEMEMTARY  INFORMA-PON: 

Participation  at  the  Meeting 

Pursuant  to  the  September  20, 1994, 
Notice  of  public  meeting,  requests  from 
persons  who  wish  to  present  oral 
statements  at  the  Chicago  public 
meeting  should  be  received  by  the  FAA 
no  later  than  November  1, 1994. 
Requests  received  after  the  date 
specified  above  will  be  scheduled  if 
there  is  time  available  during  the 
meeting.  Such  requests  should  be 
submitted  to  Cindy  Herman  as  listed  in 
the  section  titled  FOR  FURTHER 
INFORMATION  CONTACT,  should  include  a 
written  summary  of  oral  remarks  to  be 
presented,  and  should  include  an 
estimate  of  time  needed  for  the 
presentation.  Requests  to  present  oral 
statements  may  be  made  on  the  day  of    ^ 
the  pubUc  meeting  during  the 
registration  period,  although  time 
constraints  may  not  permit  the 
accommodation  of  such  requests.  The 
DOT  will  prepare  an  agenda  of  speakers 
that  will  be  available  at  the  meeting. 
The  names  of  those  individuals  whose 
requests  to  present  oral  statements  are 
received  after  the  date  specified  above 
may  not  appear  on  the  written  agenda. 
To  accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested. 

Background 

On  September  20,  1994.  the  FAA 
published  in  the  Federal  Register  a 
notice  of  public  meeting  regarding  the 
High  Density  Rule  (59  FR  48165). 
Specifically,  the  DOT  seeks  comment  on 
the  following  key  issues: 

(1)  The  economic,  environmental, 
competitive,  and  operational  aspects  of 
the  High  Density  Rule  at  the  four 
airports. 

[2]  The  projected  air  traffic 
environment. 

[3]  The  process  for  allocating 
domestic  and  international  slots. 

[4]  Access  for  small  communities  at 
High  Density  Rule  airports. 

15)  Potential  alternatives  to  the 
current  regulatory  scheme  at  the  High 
Density  Rule  airports. 

These  issues  are  intended  to  help 
focus  public  comments  on  areas  that 
will  be  useful  to  the  DOT  in  completing 
its  review  of  the  High  Density  Rule.  The 


CO]  iments  at  the  meetings  need  not  be 
lin  ited  to  these  issues,  and  the  DOT 
m\  ites  comments  on  any  other  aspect  of 
the  High  Density  Rule. 

Me  eting  Procedures 

The  following  meeting  procedures,  as 
established  in  the  September  20, 1994, 
Federal  Register  are  to  faciUtate  the 
me  itings: 

( I)  There  will  be  no  admission  fee  or 
othier  charge  to  attend  or  to  participate 
in  ihe  meetings.  The  meetings  will  be 
op(  n  to  all  persons  who  are  scheduled 
to  ]  iresent  statements  or  who  register  on 
the  day  of  the  meeting  (between  10:45 
a.n  .  and  11:45  a.m.)  subject  to 
ava  liability  of  space  in  the  meeting 
roc  ms.  The  meetings  may  adjourn  early 
if  s  ;heduled  speakers  complete  their 
sta  ements  in  less  time  than  is 
scl  eduled  for  the  meetings. 

( I)  An  individual,  whether  speaking 
in  1 1  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
maV  be  limited  to  a  10-minute 
sta  ement.  If  possible,  we  will  notify  the 
spc  aker  if  additional  time  is  available. 

( J)  The  DOT  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
bas  is.  However,  the  EX3T  reserves  the 
rig  It  to  exclude  spme  speakers  if 
ne<  essary  to  present  a  balance  of 
vie  Arpoints  and  issues. 

( I)  Sign  and  oral  interpretation  can  be 
m^e  available  at  the  meeting,  as  well 
as  in  assistive  listening  device,  if 
rec  uested  10  calendar  days  before  the 
me  3ting. 

( j)  Representatives  of  the  DOT  will 
pn  side  over  the  meeting.  A  panel  of 
DC  T  and  FAA  personnel  involved  in 
thi  >  issue  will  be  present. 

( 5)  The  meeting  will  be  recorded  by 
a  c  )urt  reporter.  A  transcript  of  the 
me  Bting  and  any  material  accepted  by 
th«  DOT  representatives  during  the 
mc  sting  will  be  included  in  the  public 
doi  :ket.  Any  person  who  is  interested  in 
pu  ■chasing  a  copy  of  the  transcript  ^ 
sh(  luld  contact  the  court  reporter 
dii  sctly.  Additional  transcript  purchase 
ini  jrmation  will  be  available  at  the 
m(  eting. 

( 7)  The  DOT  will  review  and  consider 
all  material  presented  by  participants  at 
th(  meeting.  Position  papers  or  mat^rial 
pn  senting  views  or  arguments  related  to 
\iu  High  Density  Rule  may  be  accepted 
at  he  discretion  of  the  presiding  officer 
an  1  subsequently  placed  in  the  public 
do  :ket.  The  DOT  requests  that  persons 
pa  ticipating  in  the  meeting  provide  five 
CO  >ies  of  all  materials  to  be  presented 
foi  disU-ibution  to  the  DOT 
refresentatives;  other  copies  may  be 


provided  to  the  audience  at  the 
discretion  of  the  participant. 

(8)  Statements  made  by  DOT 
representatives  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues.  Any  statement  made  during  the 
meeting  by  a  DOT  representative  is  not 
intended  to  be,  and  should  not  be 
construed  as,  a  position  of  the  E)OT. 

(9)  The  meetings  are  designed  to 
solicit  public  views  and  more  complete 
information  on  the  High  Density  Rule. 
Therefore,  the  meetings  will  be 
conducted  in  an  informal  and 
nonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant;  however,  DOT 
representatives  may  ask  questions  to 
clarify  a  statement  and  to  ensure  a 
complete  and  accurate  record. 

Issued  in  Washington,  DC,  on  October  20, 
1994. 

Dale  E.  McDaniel, 

Deputy  Assistant  Administrator  for  Policy, 
Planning  &  International  Aviation. 
IFR  Doc.  94-26496  Filed  10-25-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Under  Secretary  for 
Domestic  Finance 

17  CFR  Parts  402  and  405 
RIN  1505-AA48 

Implementing  Regulations  for  the 
Government  Securities  Act  of  1986 

AGENCY:  Office  of  the  Under  Secretary 
for  Domestic  Finance,  Treasury. 
ACTION:  Final  rule. 

summary:  The  Department  of  the 
Treasury  ("Department")  is  issuing  in 
final  form  amendments  to  the 
regulations  issued  under  the 
Government  Securities  Act  of  1986  (the 
"Government  Securities  Act"  or 
'GSA").i  Section  405.3  of  the  GSA 
regulations  requires  registered 
government  securities  brokers  and 
dealers  to  comply  with  the  requirements 
of  Securities  and  Exchange  Commission 
(the  "Commission"  or  "SEC")  Rule  17a- 
1 1  under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act"),  with  certain 
modifications.  The  SEC  has  amended 
Rule  17a-ll  and  the  Department's 
amendments  parallel  the  SEC's  changes. 

The  amendments  will,  among  other 
things,  ease  the  regulatory  and  reporting 
burdens  on  registered  government 
securities  brokers  and  dealers  by 
eliminating  the  requirement  that  they 
submit  certain  supplemental  financial 


'  Pub.  L.  No.  99-571.  100  Stat.  3208  11966). 
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reports  previously  required  by  §  405.3  of 
the  GSA  regulations.  Registered 
governineut  securities  brokers  and 
dealers  will  remain  obligated  to  transmit 
notice  of  a  capital  deficiency  or  certain 
other  events. 

EFFECTIVE  DATE:  October  26.  1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ken  Papaj  (Director)  or  Ron  Couch 
(Government  Securities  Specialist). 
Bureau  of  the  Public  Debt,  Government 
Securities  Regulations  Staff,  999  E  Street 
NW..  Room  515.  Washington.  DC 
20239-0001.  (202)  21^3632. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

When  the  Department  first  adopted 
rules  and  regulations  affecting 
government  securities  brokers  and 
dealers,  it  took  into  consideration  the 
already  existing  regulation  of  securities 
brokers  and  dealers  registered  witli  the 
SEC  under  sections  15  or  15B  of  the 
Exchange  Act,  with  a  view  toward 
preventing  overly  burdensome  or 
duplicative  regulations.  In  that  regard, 
the  GSA  regulations  incorporated,  by 
reference,  many  of  the  SECTs  rules 
regulating  brokiers  and  dealers, 
including,  with  modification.  Rule  1  Ta- 
ll. 

On  July  7, 1993,  the  SEC  adopted 
amendments  to  17  CFR  240.17a-ll 
(Rule  17a-ll).  which  became  effective 
August  12. 1993.*  The  primary  purpose 
of  Rule  17a-ll  is  to  provide  the  SEC 
and  other  regulatory  bodies  with 
advance  warning  and  information 
regarding  brokers  and  dealers  that  are 
experiencing  financial  or  operational 
difficulty.  Prior  to  the  SEC's 
amendments.  Rule  17a-ll  required  a 
broker  or  dealer  to  give  notice  and 
transmit  supplemental  reports  to  the 
Commission  and  other  regulatory  bodies, 
when  its  net  capital  declined  below  its 
required  minimum  level  or  when  its 
total  outstanding  principal  amount  of 
satisfactory  subordination  agreements 
exceeded  allowable  levels  for  more  than 
90  days.  The  SEC's  amendments,  among 
other  things,  eliminated  the  requirement 
that  brokers  and  dealers  file  Part  U  or 
Part  IIA  of  Form  X-17A-5.  Financial 
and  Operational  Combined  Uniform 
Single  Report  {"FOCUS  Report")  after  a 
net  capital  deficiency.  Brokers  and 
dealers,  however,  remain  obligated  to 
transmit  same-day  notice  of  such  a 
capital  deficiency.  Additionally,  prior  to 
the  amendments  to  Rule  17a-ll,  brokers 
and  dealers  whose  net  capital  fell  below 
certain  "early  warning  levels"  ^  were 


required  to  file  monthly  FOCUS  Report 
for  at  least  three  successive  months. 
This  requirement  was  eliminated  by  the 
amendments  and  replaced  with  the 
requirement  that  brokers  and  dealers 
promptly  notify  the  CommissioQ  and 
their  designated  examining  authority 
("DEA")  of  the  triggering  event 
However,  the  changes  to  SEC  Rule  17a- 
1 1  did  not  apply  to  registered 
government  securities  brokers  and 
dealers  because  the  Treasury  is  the 
rulemaker  for  these  firms. 

Sectitm  405.3  of  the  GSA  r^ulations 
requires,  with  certain  modifications, 
every  registered  government  securities 
broker  or  dealer  to  comply  with  Rule 
17a-ll.  Consistent  with  the  SEC's  pre- 
amendment  Rule  17a-ll.  §  405.3  has 
required  registered  government 
securities  brokers  and  dealers,  including 
interdealer  brokers  and  futures 
commission  merchants  (FCMs).  to 
provide  notice  of  capital  deficiencies,  to 
submit  finaociai  reports  within  24  hours 
of  a  capital  deficiency,  and  to  file 
supplemental  reports  for  three 
successive  months  when  capital  falls 
below^  early  warning  levels.  Since  the 
SEC's  amendments  to  Rule  17a-ll. 
without  conforming  amendments  to 
§  405.3  of  the  CSA  regulations,  the  rules 
applicable  to  government  securities 
brokers  and  dealers  have  been  unclear. 
At  the  time  of  the  amendments  to  SBC 
Rule  17a-ll.  Treasury  was  imable  to 
revise  the  GSA  regulations  accordingly 
because  its  rulemaking  authority  had 
expired  in  October  1991  and 
reauthorization  legislation  was  still 
being  considered  b>-  the  Congress. 

The  Treasury  supported  the  SEC 
changes  to  Rule  17a-ll  and  took  action 
to  relieve  registered  government 
securities  brokers  and  dealers  of  the 
requirement  to  file  supplemental 
financial  reports  under  §  405.3.  pending 
the  reauthorization  of  Treasury's 
rulemaking  authority  and  the  issuance 
of  conforming  amendments. 
Accordingly,  on  August  27. 1993.  at  the 
request  of  Department  staff,  the  SEC 
staff  issued  to  no-action  letter  ■•  stating 
that  no  action  vtrould  be  recommended 


2  Securities  Exchange  Act  Release  No.  32586  (July 
7.  1993),  58  FR  37e5*-58  (Juljr  13. 1993). 
->  Early  weming  leveU  are  capital  lewti,  net  at 

oiioiints  that  are  higher  ihdn  the  minimum  capitnl 


requirement,  in  sitoatieiu  urbere  the  capital  level  of 
a  broker  or  dealer  is  declining,  the  early  wartung 
level  serves  the  purpose  of  aleniog  regulator}' 
agencies  that  the  firm  may  be  experiencing  financidi 
or  operational  difficulty.  This  early  notification 
enables  tlie  regulatory  agencies  to  monitor  the 
activities  of  a  ixoier-dtiaier  and  assess  its  financial 
condilioti  while  tiiere  is  still  time  to  take  action  to 
prevent  the  broVer-dealer  from  failing  out  of 
compliance  with  the  minimum  capitnl  requirement. 

*  Latter  frooi  Michael  A.  MaccfaiatolL  Associate 
Director.  Division  of  Market  Regulation.  U.S. 
Securities  and  Exchange  Coiiumssioa,  to  Rayaxtnd 
J.  Hennessy.  Vice  IVesident.  New  York  Slock 
Exchange,  and  to  )ohn  F.  Knto.  Executive  Vice 
President.  IMatioaal  Association  of  Securities 
Dealers,  daled  August  27. 1993. 


to  the  Commission  if  a  BEA  waived  the 
financial  report  filing  requirements  of 
SEC  Rule  17a-ll.  as  modified  and  made 
applicable  to  registered  government 
securities  brokers  and  dealers  by 
§  405.3.  provided  that: 

(1)  a  registered  government  securities 
broker  or  dealer  gives  notice  the  satne 
dav  of  the  event  in  accordance  with 
Rulel7a-ll: 

(a)  if  the  liqtiid  capital  of  a 
government  securities  broker-dealer 
subject  to  the  financial  responsibility 
requirements  of  §  402.2  under  the  GSA 
declines  below  the  minimum  amoimt 
required  b>-  §  402.2.  or 

(b)  if  the  net  capital  of  a  government 
securities  interdealer  broker  subject  to 
the  financial  responsibility 
requirements  of  §  402. Ke)  of  the  GS.\ 
declines  below  the  minimum  amottnt 
required  by  §  402.1(e).  or 

(c)  if  the  net  capital  of  a  registered 
govenmient  securities  broker  or  dedh-r 
that  is  also  an  FCM  registered  with  the 
Commodity  Futures  Trading 
Commission  ("CFTC*)  falls  below  the 
greater  of  (i)  the  minimum  amount 
required  by  Rule  15c3-l  (17  CFR 
240.15c3-l)  or  (ii)  the  minimum 
amount  required  by  CFTC  Rule  1.17(17 
CFR  1.17);  or 

(2)  a  registered  government  securities 
broker  or  dealer  gives  notice  promptly 
(within  24  hours)  in  accordance  with 
Rule  17a-ll  upon  the  occiurence  of  an 
event  that  would  require  undra-  §  405.3 
the  filing  of  a  Report  on  Finances  and 
Operations  of  Govenunent  Securities 
Brokers  and  Dealers  ("FOGS  Report")  or 
FOCUS  Report. 

The  no-action  letter  also  noted  that 
Treasury's  rulemaking  authority  had 
expired,  but  that  Treasury  staff 
intended,  upon  reauthorization  of  its 
rulemaking  authority,  to  amend  its 
regulations  imder  the  GSA  to  conform  to 
the  SEC's  amendments  to  Rule  17a-ll. 
The  Treasure's  rulemaking  authority     , 
was  reauthorized  on  December  17.  1993. 
with  the  enactment  of  the  Government 
Securities  Act  Amendments  of  1993.^ 
thus  enabling  the  Department  to  make 
this  rule  change. 

II.  Amendmenta 

A.  Section  405.3 

The  new  rule  eliminates  the  prior 
nrquirement  that  registered  governmetit 
scairities  brokers  or  dealers  file 
financial  reports  within  24  hours  after  a 
liquid  or  net  capital  deficiency  by 
adopting  paragraph  (b)  of  SBC  Rule  17a- 
11.*  Registered  government  securities 
brokers  and  de.alers  *rill  remain 
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obligated  to  transmit  notice  of  a  liquid 
or  net  capital  deficiency  on  the  same 
day  of  the  occurrence.  However,  unlike 
the  previous  rule,  the  amendments 
require  the  notice  to  specify  the 
registered  government  securities 
broker's  or  dealer's  capital  requirement 
and  its  current  amount  of  capital.  This 
latter  requirement  does  not  impose  any 
additional  biudens  on  registered 
government  securities  brokers  and 
dealers  because  they  are  required  to 
continually  monitor  their  minimum 
capital  requirement  and  their  current 
amount  of  capital  to  ensure  compUance 
with  the  Department's  capital  rule. 

Section  405.3  also  adopts  the 
requirement  of  SEC  Rule  17a-ll(b)  that 
a  broker  or  dealer  must  give  notice  of  a 
capital  deficiency  when  it  is  informed 
by  its  DEA  or  the  Commission  that  it  is, 
or  has  been,  in  violation  of  the  capital 
requirements,  even  if  it  does  not  agree 
with  that  determination.  In  the  event  of 
such  a  dispute,  the  broker  or  dealer  may 
state  in  its  notice  the  arguments  for  its 
disagreement  with  the  capital  deficiency 
determination. 

The  requirement  that  registered 
government  securities  brokers  and 
dealers  file  Part  II  or  Part  IIA  of  the 
FOGS  Report,  or  in  limited  cases  the 
FOCUS  Report,  within  15  calendar  days 
after  the  end  of  the  next  three  months 
if  their  capital  falls  below  certain  early 
warning  levels  is  also  eliminated.  In  Ueu 
of  this  requirement,  and  consistent  with 
the  SEC's  Rule,  §  405.3(a)(5)  requires 
that,  in  the  event  a  registered 
government  securities  broker's  or 
dealer's  capital  falls  below  certain  early 
warning  levels,  it  is  required  to  file 
notice  of  such  event  promptly  (within 
.  24  hours). 

Section  405.3(a)(5)  also  adds  a  new 
early  warning  level  based  on  minimum 
capital  after  haircuts  for  registered 
government  securities  brokers  or  dealers 
other  than  government  seciu-ities 
interdealer  brokers  and  government 
securities  4)rokers  and  dealers  that  also 
are  FCMs.  In  addition  to  sending 
prompt  notice  any  time  their  liquid 
capital  is  less  than  150  percent  of 
haircuts,  such  government  securities 
brokers  and  dealers  also  have  to  send  a 
notice  when  their  liquid  capital  after 
deducting  total  haircuts  is  less  than  120 
percent  of  their  minimum  capital 
requirement.  This  is  consistent  with  the 
SEC  early  warning  level  for  net  capital 
and  especially  important  for  a  registered 
government  securities  broker  or  dealer 
that  may  have  no  haircuts. 

These  amendments  to  §  405.3  of  the 
GSA  regulations  conform  the 
notification  provisions  applicable  to 
registered  government  seciuities  brokers 
and  dealers  to  the  requirements 
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applicable  to  diversified  brokers  and 
dealers  registered  with  the  SEC.  The 
Department  is  conforming  the 
regulations  imder  the  GSA  to  SEC  Rule 
17a-tll  to  ensure  consistent  regulatory 
ent  for  all  classes  of  government 
ities  brokers  and  dealers  registered 
the  Commission  and  to  reduce  the 
ing  burdens  on  registered 
government  securities  brokers  and 
deal  jrs. 

Tl  e  Department  believes  that  there  is 
no  n  ason  for  registered  government 
secu|ities  brokers  or  dealers  to  file 
repeals  in  circumstances  where  other 
brokers  or  dealers  registered  with  the 
SEC  are  not  filing  reports.  Further,  the 
sam4-day  notice  requirement  provides 
the  Commission  and  the  DEAs  adequate 
warding  of  financial  or  operational 
prob  ems,  thereby  enabling  them  to 
incn  ase  the  surveillance  of  a  registered 
gove  -nment  securities  broker  or  dealer 
expe  riencing  difficulty  and  to  obtain 
any  i  idditional  information  necessary  to 
assei  s  the  broker's  or  dealer's  financial 
cone  ition. 

Di  e  to  the  revisions  of  SEC  Rule  17a- 
11,  t  le  Department  is  also  making  minor 
housekeeping  changes  to  § 405.3(a)  by 
delel  ing  paragraphs  405.3(a)  (4)  and  (5), 
whic  h  are  no  longer  applicable,  and 
rede  ignating  the  remaining  paragraphs. 
To  CI  )rrect  an  oversight,  the  Department 
is  adding  new  paragraph  405.3(c)(7)  that 
indi<  ates  that  references  in  SEC  Rule 
17a- 11  to  §  240.17a-3,  relating  to 
reco  ds,  mean  §  404.2  of  the  GSA 
regu  ations.  This  provision,  which 
app^js  in  paragraphs  405.3  (a)  and  (b), 
nadvertently  excluded  from 
[raph  405.3(c)  when  the 
jmenting  GSA  regulations  were 
adopjted  in  July  1987. 

B.  T(  chnical  Amendments  to  Section 
402..  >d 

Tl:  B  Department  is  also  making  a 
techi  lical  amendment  taparagraph  (j)  of 
§40;  .2d  of  the  GSA  regulations. 
Curr  mtly.  paragraph  (j)  of  §  402.2d, 
whic  h  modifies  §  240.15c3-ld(c)(5)(i), 
pidb  bits  a  registered  government 
secu  ities  broker  or  dealer  from  entering 
i  teniporary  subordinated  loan 
any  period  in  which  the  broker 
dealer  is  subject  to  "any  of  the 
ing  provisions"  of  §  405.3. 
Althfcugh  the  requirement  in  §405.3  to 
s  upplemental  financial  reports  (i.e., 
or  FOCUS  Reports)  in  the  event 
pital  deficiency  or  the  breaching 
of  ea  rly  warning  levels  is  being 
elim  nated,  the  Department  is  retaining 
the  c  apital  rule's  prohibition  against  a 
regis  iered  government  securities  broker 
or  d«  aler  obtaining  a  temporary 
subo  rdinated  loan  during  a  period  of    ~ 
finar  cial  or  operational  difficulty. 
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Accordingly,  paragraph  (j)  is  being 
amended  to  prohibit  a  registered 
government  securities  broker  or  dealer 
from  obtaining  a  temporary 
subordinated  loan  if  it  has  given  notice 
under  §  405.3  within  the  preceding 
thirty  days.  This  amendment  will  enable 
the  DEAs  to  prevent  a  registered 
government  securities  broker  or  dealer 
from  obtaining  temporary  loans  during 
periods  in  which  the  broker  or  dealer 
may  be  experiencing  financial  or 
operational  difficulties. 

III.  Special  Analysis 

Because  this  final  rule  is  merely  a 
conforming  amendment,  the  Department 
has  determined  that  it  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866. 

In  addition,  in  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)),  the  Department  for  good  cause 
finds  that  issuing  a  notice  of  proposed 
rulemaking  and  requesting  comment  are 
unnecessary.  This  rulemaking  merely 
makes  corrections  to  the  existing  GSA 
rule  to  conform  it  to  the  amendments  to 
the  SEC  rule  upon  which  it  is  based. 
The  rule  makes  no  independent 
substantive  changes  in  the  treatment  of 
government  securities  brokers  and 
dealers — they  have  previously  been 
subject  to  reporting  requirements 
parallel  to  other  registered  brokers  and 
dealers,  and  they  will  continue  to  be 
subject  to  reporting  requirements 
parallel  to  other  registered  brokers  and 
dealers.  This  rule  change  imposes  no 
additional  burdens  or  requirements  on 
government  securities  brokers  and 
dealers.  For  these  reasons,  the 
Department  is  issuing  the  rule  in  final 
form,  with  an  immediate  effective  date, 
pursuant  to  5  U.S.C.  553(d)(3). 

Because  no  notice  and  public 
comment  are  required  for  this 
rulemaking,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601. 
et  seq.),  do  not  apply.  In  addition,  the 
information  collections  concerning  this 
rule  have  been  previously  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  and 
assigned  control  number  1535-0089. 
This  rulemaking  makes  no  substantive 
change  to  the  information  collection 
requirements  except  to  delete  the 
requirement  that  a  registered 
government  securities  broker  or  dealer 
file  a  FOGS  or  FOCUS  Report  after 
experiencing  a  capital  deficiency  or 
triggering  the  early  warning  level  notict; 
requirements. 
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List  of  Subjects 

17  CFR  Part  402 

Brokers,  Government  securities. 
17  CFR  Part  405 

Brokers,  Government  securities. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
Preamble,  17  CFR  Parts  402  and  405  are 
amended  as  follows: 

PART  402— FINANCIAL 
RESPONSIBILITY 

1.  The  authority  citation  for  Part  402 
is  revised  to  read  as  follows: 

Authority:  Sec.  101.  Pub.  L.  99-571, 100 
Stat.  3209:  Sec.  4(b),  Pub.  L  101-432. 104 
Stat.  963;  Sec.  102.  Sec.  106.  Pub.  I*  103-202. 
107  Stat.  2344  (15  U.S.C  78o-5  (b)(1)(A), 
(b)(4)). 

2.  Section  402.2d  is  amended  by 
revising  the  second  sentence  of 
paragraph  (j)  to  read  as  follows: 

§  402.2(d)    Appendix  0— Modif icaUon  of 
§  240.15c3-1d  of  this  tHto,  relating  to 
satisfactory  sut)ordinatk>n  agreements,  for 
purposes  of  §  402^ 

«        •        •        •        • 

"(i)  *  *  *  This  temporary  relief  shall 
not  apply  to  a  government  securities 
broker  or  dealer  if.  within  the  preceding 
thirty  calendar  days,  it  has  given  notice 
pursuant  to  §  405.3,  or  if  immediately 
prior  to  entering  into  such 
subordination  agreement,  the  liquid 
capital,  as  defined  in  §  402.2(d)  of  this 
title,  of  such  broker  or  dealer  would  be 
less  than  150%  of  total  haircuts,  as 
defined  in  §  402.2(g)  of  this  title,  or  the 
amount  of  its  then  outstanding 
subordination  agreements  exceeds  the 
limits  specified  in  §240.15c3-l(d). 


PART  405-REPORTS  AND  AUDIT 

3.  The  authority  citation  for  Part  405 
is  revised  to  read  as  follows: 

Authority:  Sec.  101.  Pub.  L.  99-571. 100 
Stat.  3209;  Sec.  4(b),  Pub.  L  101-432. 104 
Stat.  963;  Sec.  102.  Sec.  106.  Pub.  L  103-202. 
107  Stat.  2344  (15  U.S.C  78o-5  (bKl)(B). 
(b)(1)(C).  (b)(4)). 

4.  Section  405.3  is  amended  by 
revising  the  section  title;  by  deleting 
paragraphs  (a)(4).and  (a)(5);  by 
redesignating  paragraphs  (a)(6),  (a)(7) 
and  (a)(8)  as  (a)(4).  (a)(5)  and  (a)(6), 
respectively;  by  revising  newly 
redesignated  (a)(5);  by  redesignating  and 
revising  paragraph  (c)(5)  as  (c)(6);  and 
adding  new  paragraphs  {c)(5)  and  (c)(7) 
to  read  as  follows: 


§  405.3    Notmcation  provisions  for  certain 
registered  government  securities  brolcers 
and  dealers. 

(a)*  •  • 

(5)  Section  240. 17a-l  1(c),  for  the 
purposes  of  this  section,  is  modified  to 
read  as  follows: 

"(c)  Every  registered  government 
securities  broker  or  dealer  shall  send 
notice  promptly  (but  within  24  hours)  in 
accordance  with  paragraph  (g)  of  this 
section  if  a  computation  made  pursuant 
to  the  requirements  of  §  402.2  of  this 
title  shows,  at  any  time  during  the 
month,  that  its  liquid  capital  is  less  than 
150  percent  of  total  haircuts, 
determined  in  accordance  with  §  402.2 
of  this  title,  or  that  its  capital  after 
deducting  total  haircuts  from  liquid 
capital  is  less  than  120  percent  of  the 
registered  government  securities  broker 
or  dealer's  minimum  capital 
requirement  specified  in  §  402.2  (b)  or 
(c)  of  this  title  as  applicable." 
•        •        •        •        • 

(c)*  •  * 

(5)  §  240. 17a-l  1(c)  for  the  purposes  of 
this  section  is  modified  to  read  as 
follows: 

"(c)  Every  broker  or  dealer  shall  send 
notice  promptly  (but  within  24  hours) 
after  the  ocaurence  of  the  events 
specified  in  pai^graphs  (c)(1),  (c)(2), 
(c)(3),  or  (c)(4)  of  this  section  in 
accordance  with  paragraph  (g)  of  this 
section:" 

(6)  A  new  paragraph  240.17a-l  1(c)(4) 
is  added  to  read  as  follows: 

"(4)  If  a  computation  made  by  a 
government  securities  broker  or  dealer 
that  is  not  a  registered  broker  or  dealer 
but  that  is  also  a  futures  commission 
merchant  registered  with  the 
Commodity  Futures  Trading  " 
Commission  shows  that: 

"(i)  The  adjusted  net  capital  of  such 
entity  is  less  than  the  greater  of: 

"(A)  150  percent  of  the  appropriate 
minimum  dollar  amoimt  required  by 
§1.17(a)(l)(i).or 

"(B)  6  percent  of  the  following 
amount:  The  customer  finds  required  to 
be  segregated  pursuant  to  §4d(2)  of  the 
Commodity  Exchange  Act  and  §  1.17  of 
this  title,  less  the  market  value  of 
commodity  options  purchased  by  option 
customers  on  or  subject  to  the  rules  of 
a  contract  market,  provided,  however, 
the  deduction  for  each  option  customer 
shall  be  limited  to  the  amount  of 
customer  funds  in  such  option 
customer's  account;  or 

"(ii)  At  any  point  during  the  month, 
aggregate  indebtedness  is  in  excess  of 
1200  percent  of  net  capital  or  total  net 
capital  is  less  than  120  percent  of  the 
minimum  net  capital  required." 

(7)  References  to  §  240.17a-3,  relating 
to  records,  mean  §  404.2  of  this  chapter. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1535-0089.) 

Date:  October  11. 1994. 
Frank  N.  Newman, 
Under  Secretary  for  Domestic  Finance. 
IFR  Doc.  94-26545  Filed  10-25-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  207, 213,  221,  and  236 
[Doctcet  No.  R-e4-1660;  FR-3342-N-021 
RIN  2502-AG04 

Deletion  of  the  90  Percent-of-Value 
Criterion  in  Section  223(a)(7) 
Refinancing;  Extension  of 
Effectiveness 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 

ACTION:  Notice  of  extended  effective 
period. 

SUMMARY:  This  notice  extends  the 
effectiveness  of  the  interim  rule, 
published  October  26. 1993  (58  FR 
57558),  which  deletes  the  value 
criterion  in  section  223(a)(7) 
refinancing.  The  rule  will  remain  in 
effect  until  April  26, 1995.  The  final 
rule  is  currently  in  the  last  stages  of 
review  by  HUD  and  the  Office  of 
Management  and  Budget  (0MB)  and 
will  be  published  when  approved. 
EFFECTIVE  DATE:  As  of  October  26.  1994. 
the  interim  rule  published  October  26, 
1993  (58  FR  57558),  is  effective  until 
April  26,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Luton,  Acting  Director,  Policies  and   , 
Procedures  Division,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  S.W..  Room  6142. 
Washington,  D.C.  20410.  Telephone 
numbers:  (202)  708-2556;  and  TDD 
(202)  708-4594.  (These  are  not  toll-fiw 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Section 
223(a)(7)  of  the  National  Housing  Act 
(12  U.S.C.  1715n(a)(7))  (the  Act) 
authorizes  HUD  to  insure  mortgages 
given  to  refinance  existing  HUD-insured 
mortgages  under  any  section  or  title  of 
the  Act.  HUD  has  implemented  Section 
223(a)(7)  in  each  of  its  regulations 
authorizing  the  insurance  of  mortgage 
refinancing,  including  24  CFR  parts  207, 
213. 220. 221, 231,  232. 236,  241, and 
242. 


53732   Federal  Register  /  Vol.  59.  No. 


Due  to  reqtdremeDts  of  the  Act,  each 
of  these  parts  limits  the  principal 
amount  of  the  refinanced  mortgage  to 
the  lower  of:  (a)  the  original  principal 
amount  of  the  existing  mortgage,  or  (b) 
the  unpaid  balance  of  the  existing 
mortgage,  to  which  certain  HUD- 
approved  items  may  be  added. 
Additionally,  each  of  these  parts,  except 
parts  241  (supplemental  loans)  and  242 
(hospitals),  prohibited  the  refinanced 
mortgage  amount  from  exceeding  a 
stated  percentage  of  the  Federal  Housing 
Commissioner's  estimate  of  value  of  the 
project  after  completion  of  any  repairs, 
improvements,  or  additions  to  the 
property.  Unlike  the  Hmitation  noted 
above,  the  value  criterion  was  not  a 
statutory  requirement. 

The  value  criterion  precluded  many 
troubled  projects  from  refinancing  their 
HUD-insured  mortgages,  thus 
preventing  them  from  lowning  their 
debt  service  payments  and  gaining  a 
sounder  financial  footing.  Because 
Section  223(a)(7]  mortgages  are  already 
limited  by  the  amount  of  the  original 
insured  mortgage,  HUD  felt  the  public 
interest  and  HUD's  Insurance  Fund 
would  be  better  served  by  allowing 
these  loans  to  be  refinanced  to  take" 
advantage  of  lower  interest  rates. 
Accordingly,  on  October  26, 1993,  HUD 
published  an  interim  rule  (58  FR  57558) 
removing  the  value  criterion  from  those 
sections  of  HUD's  regulations 
implementing  Section  223(a)(7). 

The  preamble  to  the  interim  rule 
stated  that  the  rule  would  cease  to  be  ~ 
effective  after  October  26, 1994,  unless 
before  that  date  HUD  published  it  as  a 
final  rule.  The  final  rule  is  currently  in 
the  last  stages  of  review  by  HUD  and  the 
Office  of  Management  and  Budget 
(0MB)  and  will  be  published  upon 
approval. 

To  prevent  a  period  during  which 
there  is  no  rule  in  effect  on  this  subject, 
the  Department  is  extending  the 
effective  date  of  the  interim  rule 
deleting  the  value  criterion  in  Section 
223(a)(7)  refinancing,  from  October  26, 
1994,  until  April  26. 1995.  This  action 
extends  the  potential  effective  period 
from  11  months  to  18  months  which  is 
in  accordance  with  internal 
Departmental  guidelines  on  interim 
rules.  However,  the  Department 
anticipates  that  a  final  rule  will  be 
published  well  before  the  expiration  of 
the  18-month  period.  The  final  rule 
would  supersede  the  interim  mie. 

Consistent  with  the  extension  of  the 
interim  rule,  the  Department  also  is 
extending  the  Expedited  Section 
223(a)(7)  Processing  Instructions  (issued 
November  24,  1993  for  use  by  the 
Department).  The  instructions  will  now 
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be  effective  until  Apnl  26, 1995,  unless 
otherwise  superseded. 

Mated:  October  20, 1994. 
Nil  oIh  p.  RelsiiMS. 

As  'distant  Secntary  for  Housing-Federal 

Ho  ising  Commissioner. 

IFI  Doc.  94-26525  Filed  10-21-94;  3:04  pm) 
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DE  PARTMErfT  OF  THE  INTERIOR 

Of  ice  of  Surface  Mining  Reclamation 
an  i  Enforcetnent 


30 


Inc  iana  Abandoned  Mine  Land 
Re  :laniation  Plan 

AG  :NCY:  Office  of  Surface  Mining 
Rei  :lamation  and  Enforcement  (OSM), 
Int  ;rior. 

AC  ION:  Final  rule;  approval  of 
am  sndment. 


CFR  Part  914 


SUI IMARY:  OSM  is  approving  a  proposed 
am  jndment  to  the  Indiana  Abandoned 
Mi  le  Land  Reclamation  (AMLR)  Plan 
(he  reinafter  referred  to  as  the  "Indiana 
pla  n")  under  the  Surface  Mining 
Co  itrol  and  Reclamatioi>  Act  of  1977 
(S^  ICRA).  The  amendment  is  intended 
to  I  evise  the  Indiana  plan  to  allow  the 
Sta  ;e  to  assume  responsibility  for 
adj  linistering  an  emergency  response 
rec  amation  program-in  Indiana  on 
belalfofOSM. 

EFR  ECTIVE  DATE:  October  26, 1994. 
FOI  FURTHER  INfORMA-pON  contact: 
Mr  Roger  W.  Calhoun,  Director, 
Inc  ianapolis  Field  Office,  Office  of 
Su  face  Mining  Reclamation  and 
En  orcement,  Minton-Capehart  Federal 
Bu  Iding.  575  North  Pennsylvania 
Str  let.  Room  301,  Indianapolis,  IN 
46:  04,  Telephone  (317)  226-6166. 
SUf  PLEMENTARY  INFORMATION: 

I.  background  on  the  Indiana  Plan 

II.  Submission  of  the  Propotied  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

1. 1  ackground  on  the  Indiana  Plan 

C  n  July  29,  1982,  the  Secretary  of  the 
Int  rior  conditionally  approved  the 
Inc  ana  plan.  Background  information 

he  Indiana  plan,  including  the 
Sec  retary's  findings,  the  disposition  of 
coi  iments,  and  the  approval  of  the 
Inc  ana  plan  can  be  found  in  the  July 

1982,  Federal  Register  (47  FR 
321 10).  Subsequent  actions  concerning 
the  conditions  of  approval  and 
ami  indments  to  the  plan  can  be  foimd  at 
30  I  :FR  914.20  and  914.25. 


II.  Submission  of  the  Proposed 
Amendment 

Section  410  of  SMCRA  authorizes  the 
Secretary  to  use  funds  under  the  AMLR 
program  to  abate  or  control  emergency 
situations  in  which  adverse  effects  of 
past  coal  mining  pose  an  immediate 
danger  to  the  public  health,  safety,  or 
general  welfare.  On  September  29, 1982 
(47  FR  42729).  OSM  invited  States  to 
amend  their  AMLR  Plans  for  the 
purpose  of  undertaking  emergency 
reclamation  programs  on  behalf  of  OSM. 
States  would  have  to  demonstrate  that 
they  have  the  statutory  authority  to 
undertake  emergencies,  the  technical 
capability  to  design  and  supervise  the 
emergency  work,  and  the  administrative 
mechanisms  to  quickly  respond  to 
emergencies  either  directly  or  through 
contractors. 

Under  the  provisions  of  30  CFR 
884.15,  any  State  may  submit  proposed 
amendments  to  its  approved  AMLR 
Plan.  If  the  proposed  amendments 
change  the  scope  or  major  policies 
followed  by  the  State  in  the  conduct  of 
its  AMLR  program,  the  Director  must 
follow  the  procedures  set  out  in  30  CFR 
884.14  in  reviewing  and  approving  or 
disapproving  the  proposed 
amendments. 

The  proposed  assumption  of  the 
AMLR  emergency  program  on  behalf  of 
OSM  is  a  major  addition  to  the  Indiana 
AMLR  plan.  Therefore,  to  asume  the 
emergency  program,  Indiana  must  revise 
the  Indiana  Plan  to  include  conducting 
the  AML  emergency  program. 

By  letter  received  November  17.  1992 
(Administrative  Record  No.  IND-1171), 
the  Indiana  Department  of  Natural 
Resources  (IDNR).  Division  of 
Reclamation,  submitted  a  proposed 
Program  Amendment  to  the  Indiana 
Program.  The  amendment  describes  th«' 
specific  procedures  which  Indiana  will 
follow  to  investigate,  reclaim  and 
document  emergency  reclamation 
activities  in  the  State.  The  amendment 
also  describes  the  realty  and 
environmental  compliance  activities 
that  will  support  this  function  of  the 
State's  AMLR  program. 

OSM  published  an  announcement  of 
proposed  rulemaking  on  the  Indiana 
amendment  and  requested  public 
comment  on  January  14, 1993  (58  FR 
4374).  The  pubhc  comment  period 
closed  on  February  16, 1993. 

On  March  26,  1993  (58  FR  16379), 
OSM  published  a  correction  of  the 
address  of  the  Indiana  Department  of 
Natural  Resources  (IDNR)  which  was 
printed  in  the  January  14, 1993. 
proposed  rule  document. 

On  October  29, 1993  (Administrative 
Record  Number  IND-1303).  OSM 
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received  bom  Indiana  a  revised  version 
of  the  Indiana  plan  amendment.  The 
proposed  revisions  were  intended  to 
addiress  OSM's  comments  on  the 
original  amendment.  OSM  published  an 
announcement  of  the  proposed 
revisions  to  the  initial  submittal  of  the 
Indiana  plan  amendment  and  reopened 
the  public  comment  period  on 
December  6, 1993  (58  FR  64212).  The 
public  conunent  period  closed  on 
December  20, 1993. 

By  letter  dated  June  27, 1994 
(Administrative  Record  Number  IND- 
1381)  Indiana  submitted  a  second 
revised  version  of  the  Indiana  plan 
amendment.  The  proposed  revision 
contains  two  changes  which  are 
intended  to  address  OSM's  comments 
on  the  October  29, 1993  revised  version 
of  the  Indiana  plan  amendment. 

ni.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
884.14  and  884.15,  are  the  Director's 
findings  concerning  the  proposed 
amenciinent. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revise  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

The  following  information  is 
contained  in  Indiana's  formal 
submission  to  OSM  pursuant  to  the 
guidelines  published  in  the  Federal 
Register.  47  FR  42729  (September  29. 
1982),  as  to  its  authority  and  procedures 
for  implementing  an  emergency 
response  reclamation  program  based  on 
the  provisions  in  Section  410  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977.  Pub.  L.  95-87 
(SMCRA). 

1.  The  agency  designated  by  the 
Governor  as  authorized  to  receive  grants 
and  administer  an  emergency  program. 

2.  A  legal  opinion  from  the  chief  legal 
officer  that  the  designated  agency  has 
the  authority  under  State  law  to  conduct 
the  emergency  program  in  accordance 
with  the  requirements  of  Section  4t0  of 
Title  IV  of  the  Act. 

3.  A  description  of  the  pohcies  and 
procedures  to  be  followed  by  the 
designated  agency  in  conducting  the 
reclamation  program  including: 

a.  The  purpose  of  the  emergency  response 
reclamation  activities  to  be  undertaken  by  the 
Indiana  Department  of  Natural  Resources. 
Division  of  Reclamation  is  to  enter  upon  any 
land  where  an  emergency  exists  and  on  any 
other  land  to  have  access  to  the  land  where 
the  emergency  exists  and  restore,  reclaim, 
abate,  control  or  prevent  the  adverse  effect  of 
coal  mining  practices  and  to  do  all  things 
necessar)'  or  expedient  to  protect  the  public 


health,  safety,  or  general  welfare.  For  the 
purposes  of  Ihis  plan  amendment  emergency 
is  defined  as  a  sudden  danger  or  impairment 
that  presents  a  high  probability  of  substantial 
physical  harm  to  the  health,  safety,  or  general 
welfare  of  people  before  the  danger  can  be 
abated  under  normal  program  operation   " 
procedures. 

b.  The  Indiana  Department  of  Natural 
Resources  will  assume  authorit>'  for  all 
emetgency  projects  within  Indiana  and  will 
coordinate  work  with  the  Federal  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM).  Coordination  with  other 
state  or  \ocsi  agencies  will  be  on  a  project 
specific  basis.  The  Department  of 
Administration  will  be  a  key  component  in 
the  procurement  of  goods  and  services  for 
emergency  work.  Assistance  is  also  available 
from  the  Indiana  Department  of 
Transportation  and  the  Indiana  State 
Emergency  Management  Agency. 

All  investigations  and  eligibility  findings 
required  by  Title  IV  of  SMCRA  will  be 
cx>nducted  by  the  Division  of  Reclamation. 
This  information  on  emergency 
investigations  will  be  provided  to  OSM.  Once 
OSM  makes  a  finding  of  fact  that  an 
emergency  situation  exists,  the  state  will 
undertake  the  specific  construction  efforts 
approved  by  OSM  to  abate  the  declared 
emergency  situation. 

c.  Land  acquisition  for  emergency  projects 
will  follow  the  guidelines  as  stated  in 
Indiana's  approved  State  Plan.  The  stale  will 
acquire  lands  in  emergency  situations  where 
no  other  practical  means  are  available  to 
abate  an  immediate  threat  to  the  health, 
safety  or  general  welfare  of  its  citizens. 
Policies,  procedures  and  authority  to  acquire 
lands  is  clearly  detailed  in  the  approved 
Stale  Plan  in  the  sections  entitled  Land 
Acquisition,  Management  and  Disposal. 
Indiana  does  not  consider  land  acquisition  to 
be  a  preferred  step  in  reclamation  projects 
and  will  therefore  proceed  with  this  option 
only  under  unique  circumstances. 

d.  The  policies  and  procedures  for 
emergency  reclamation  on  private  and  public 
lands  will  be  the  same  as  for  other  AML 
reclamation  activities  and  detailed  in  the 
approved  Slate  Plan  at  884.13(c)(5)  and  (6). 

e.  The  Indiana  Department  of  Natural 
Resources  may  enter  on  any  land  where  an 
emergency  exists  or  on  adjacent  lands  for 
access,  in  order  to  protect  the  public  health, 
safety  or  general  welfare  from  adverse  effects 
of  coal  mining.  It  is  the  policy  of  the  State 
of  Indiana  to  respect  the  rights  of  private 
ownership,  and  the  state  will  make  all 
reasonable  efforts  to  obtain  a  written  consent 
from  the  owner  of  record  in  advance  of 
emergency  reclamation.  The  consent  for  right 
of  entry  shall  be  in  the  form  of  a  signed 
agreement  with  the  land  owner  or  the 
authorized  agent. 

f  The  Indiana  Department  of  Natural 
Resources  wiil  publish  a  legal  notice  in  a 
general  circulation  newspaper  within  each 
county  potenfTally  affected  by  this  emergency 
program  assumption.  These  legal  notices  will 
provide  for  a  thirty-day  conunent  period  and 
will  include  the  possibility  of  conducting 
public  meetings  in  order  to  resolve  any  issues 
of  general  concern.  Each  notice  will  include 
a  statement  of  availability  of  this  emergency 


reclamation  amendment  ptackage.  All 
comments  received  on  this  amendment  will 
be  incorporated  by  reference  to  this 
document  and  made  available  to  any 
interested  parties. 

4.  A  desc:ription  of  the  administraUve 
and  managerial  strucrture  to  be  used  in 
conducting  the  emergency  reclamation 
program  including: 

a.  The  organizational  and  management 
structure  to  be  utilized  by  the  Division  of 
Reclamation  for  the  emergency  program  will 
be  the  same  as  established  for  the  other  Title 
IV  AML  program  operations  and  is  contained 
within  the  approved  Slate  Plan.  Key 
positions  in  the  emergencj-  program 
operations  and  their  responsibilities  are 
detailed  below. 

Inventory  Specialist — responsible  for 
initial  investigation  of  all  potential 
emergency  situations.  Compiles  all  pertinent 
information  at  each  site  to  allow  for 
consistent  evaluation  of  the  degree  of 
seriousness  and  level  of  response  necessary. 
Conducts  initial  (xiordination  with  other 
Division  of  Reclamation  employees  as  well  as 
other  organizations  and/or  individuals 
necessar)-  to  insure  proper  response, 
protection  and  control. 

Assistant  Director  for  Restoration 
Program — makes  final  determination  for  ihe 
State  on  the  status  of  each  potential 
emergency.  Will  act  as  primary  contact  point 
for  the  Division  of  Reclamation  in  relations 
with  the  Department  of  Administration  and 
the  Federal  Office  of  Surface  Mining. 

Project  Manager  Supervisor— responsible 
for  insuring  that  all  emergency  abatement 
contract  work  is  performed  by  the  contractor 
in  accord  with  the  agreed  terms  and 
conditions  of  the  contract-  Will  conduct  pre- 
bid  meetings  with  potential  contractors  if 
time  permits. 

Emergency  Program  Coordinator— The 
Division  of  Reclamation  intends  to  fill  this 
position  with  a  registered  professional 
engineer  who  will  be  capable  of  coordinating 
all  emergency  program  activities  as  well  as 
providing  expert  testimony  for  those  program 
situations  that  become  subject  to  litigation. 
This  position  will  insure  that  all 
requirements  of  the  emergency  program  are 
executed  consistently  and  in  accord  «vith  all 
declared  policies,  plans  and  procedures. 
Additional  responsibilities  of  this  position 
may  include,  but  will  not  be  limited  to: 
coordination  with  the  Department  of 
Insurance  and  the  insurance  induslry  on  all 
matters  related  to  the  subsidence  insurance 
program,  design  engineer  for  emergency 
reclamation,  contract  and  bid  officer  for 
securing  emergency  reclamation,  and  field 
inspector  for  approval  of  reclamation  work 

b.  The  Division  of  Reclamation  does 
anticipate  the  need  for  additional  staff  in 
order  to  conduct  the  emergency  reclamation 
program.  The  State  also  reser\es  the  right  to 
add  staff  in  the  future  if  through  practical 
experience  it  becomes  apparent  that  need 
exists. 

Technical  skills  currently  available  at  the 
Division  of  Reclamation  that  will  be  available 
and  utilized  in  the  emergency  reclamation 
program  include:  field  investigation  staff, 
really  professionals,  subsidence  and 
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structunl  engineers,  hydrologists,  soils 
profiBssionals,  construction  inspectors,  and 
geologists.  Any  and  all  staff  of  the  Division 
of  Reclamation  will  be  used  as  needed. 

c.i.  Administrative  procedures  for 
investigating  and  repoftiiig  cmsigency 
compiainU  will  inchicb  oo-site  visitation  by  . 
a  qualified  staff  member  to  make  findings  of 
fact  and  to  document  through  a  written 
report  and  photograph  the  current  status  of 
the  complaint.  A  complaint  information 
gathering  guide  will  aid  in  complaint 
investigation.  Emogency  response  will  ratail 
having  a  qualified  iaR  member  on-site  as 
soon  as  is  practicable.  Urgency  of  the 
response  time  will  be  determined  by  the 
initial  description  of  the  complaint  received. 

c.ii.  As  soon  as  is  practical,  eligibility 
information  will  be  obtained  and  reported  for 
each  potential  emergency.  This  information 
will  include  written  determination  of:  (1) 
whether  the  site  was  mined  for  coal;  (2)  the 
dates,  types,  and  operations  of  any  and  all 
mines  at  the  site,  and  (3)  the  existence  of  any 
continuing  reclamation  responsibility  at  the 
site.  This  information  will  be  provided  to  the 
appropriate  legal  staff  in  order  to  allow  them 
to  make  an  eligibility  determination  for 
emergency  reclamation.  It  is  desirable  but  not 
necessary  to  have  all  required  legal 
documents  completed  prior  to  initiating 
emergency  reclamation  activities. 

c.iii.  All  rights  of  entry  and  necessary 
appraisals  will  be  executed  according  to  the 
procedures  outlined  above  and  as  described 
in  the  approved  State  Plan.  It  is  desirable  but 
not  necessary  to  have  all  required  realty 
documents  completed  prior  to  initiating 
emergency  reclamation  activities. 

civ.  Administrative  procedures  for  project 
supervision  will  be  the  responsibility  of  the 
assigned  project  manager  and  will  fit  within 
the  approved  administrative  structure  of  the 
Division  of  Reclamation  as  outlined  in  the 
approved  State  Plan. 

c.v.  Final  project  inspection  and 
preparation  and  submission  of  final  project 
reports  will  be  conducted  in  conjunction 
with  the  OSM  Indianapolis  field  office.  The 
assigned  project  manager  and  the  pertinent 
grants  staff  of  the  division  of  Reclamation 
will  be  re<;ponsible  for  the  preparation  of  all 
technical,  programmatic  and  financial  reports 
and  documents.  Approval  by  administrative 
staff  of  the  Division  of  Reclamation  of  ail 
reporis  to  OSM  will  be  required. 

d.  The  purchasing  and  procurement 
systems  to  be  used  by  the  Department  of 
Natural  Resources,  Division  of  Reclamation 
under  thfr<mergenc>'  reclamation  program 
will  be  those  currently  used  for  securing 
goods  and  services  under  other  aspects  of  the 
AML  program,  with  the  following  special 
conditions: 

1.  Emergency  reclamation  will  have 
priority  over  all  other  requests  originating 
within  the  Division  of  Hedamation. 

2.  Purchase  orders  for  emergisncy  work  will 
be  "hand  carried"  through  the  administrative 
system  to  allow  approval  within  the  shortest 
time  frame  p>ossible. 

3.  A  list  of  potential  contractors  and/or 
suppliers  will  be  mainUioed  for  ready 
reference  quick  contact  by  the  Restoration 
Section.  This  list  will  be  updated  as 
necessary  to  include  all  capable  potential 
contractors. 


In  moft  case*,  wmk  %vill  be  allowed  to 
proceed  on  the  basis  of  verbal  approval  aiKi 
a  c<immitment  for  written  follow-up. 

5,  The  Division  of  Reclamation  has 
developed,  and  is  using,  an  emergency 
recitation  contracting  system  that 
expedites  the  securing  of  abatement  work. 

eJThe  accounting  system  to  be  used  by  the 
Division  of  Reclamation  for  the  emergency 
program  projects  will  be  the  same  as 
cunently  utilized  for  all  other  AML 
reclamation  projects.  Emergency  program 
accounting  will  be  on  a  project  basis.  All 
emergency  project  obligations,  payments  and 
drawdowns  will  be  tracked  individually  and 
sep^tely  and  will  be  done  in  accord  with 
Federal  requirements. 

f.rrhe  Division  of  Reclamation  has 
expertise  in  the  disciplines  necessary  to 
implement  the  emergency  program.  Staff 
eng:  neers  have  a  great  deal  of  experience  in 
reel  miation  designs  for  all  types  of  problems 
anti  :ipated  to  be  encountered  in  the 
erne  rgency  program.  These  may  include,  but 
are  ;  lot  limited  to:  filling  and/or  sealing  mine 
opei  lings  or  subsidence,  monitoring,  grouting 
und  ;r  or  stabilizing  ground  affected  by  area 
subi  idence  or  slides,  refuse  fires,  roadway 
failures,  and  flooding  due  to  clogged  streams. 
The  Emergency  Program  Coordinator  will 
spe(  iaiize  in  correction  of  emergency  events 
and  will  be  the  lead  staff  person  with  support 
fror  1  the  expertise  of  other  Division  of 
Reclamation  specialists.  Technical 
consultation  will  be  available  to  staff  fivm 
OS?  I.  U.S.  Bureau  of  Mines,  consultants,  and 
the  ndiana  Division  of  Engineering  among 
oth«  rs. 

Technical  capability  to  supervise 
emergency  woiii  is  the  same  as  the  Division 
of  R  iclamation's  project  managers  currently 
use  o  perform  on-site  supervision  and 
insp  action  of  other  AML  projects.  Procedures 
for  I  eld  supervision  will  evolve  as  Indiana's 
expi  irience  in  emergencry  reclamation  grows. 
Hov  ever,  the  existing  field  operations 
mar  ual  provides  an  excellent  starting  point 
of  al  I  emergency  reclamation  supervision. 

5  A  genera]  description,  derived  from 
ava  labia  data,  of  emergency 
reclamation  activities  to  be  conducted, 
inc  uding  known  or  suspected 
geo  ^aphical  areas  within  tlie  State,. 
inc  uding: 

a.  The  OSM  has  been  conducting 

erne  gency  reclamation  for  almost  twelve 
yeai  i  in  the  State  of  Indiana.  There  have  been 
appi  oximately  190  emergency  investigations, 
witl  85  declared  or  given  emergency  status. 
The  majority  of  all  emergency  projects  have 
beei  related  to  subsidence  (71),  while  shaft 
opei  ings  (9),  slides  (4),  and  refuse  fires  (1) 
accc  unt  for  the  balance  of  declared 
erne  -gencies.  TTie  distribution  by  county  of 
botl  emergency  projects  and  investigations 
has  )een  documented. 

b.  Emergencies  related  to  subsidence  have 
beei  primarily  the  result  of  small  pit  type 
subffdence.  This  subsidence  is  customarily 
assoi:iated  with  shallow  underground 
mining.  The  potential  for  future  emergency 
reclamation  due  to  subsidence  is  very  larg^ 
and  widespread  in  the  Indiana  coaf  fields. 

6,  Narrative  description  which 
sup  jorts  the  State's  positioathat  the 


procedures,  personnel  and  other 
proposed  aspects  of  its  program  give 
evidence  of  its  abilities  to  promptly  and 
effectively  mitigate  the  full  range  of 
anticipated  emergency  conditions: 

The  objectives  of  the  Indiana 
abandoned  mine  land  program  are  to 
fulfill  the  general  reclaination  objectives 
set  out  in  Section  403  of  P.L.  95-67.  The 
highest  priorities  of  the  program  are  the 
protection  of  public  health,  safety  and 
general  welfare  from  dangers  resulting 
from  the  adverse  effects  of  past  coal 
miiu'ng.  The  emergency  response 
program  described  in  this  document 
provides  an  additional  means  whereby 
the  State  of  Indiana  will  be  able  to 
protect  its  citizens  from  these  adverse 
effects  consistent  with  the  intent  of 
Section  410  of  P.L.  95-87.  Indiana  has 
the  procedvires,  personnel,  and 
administrative  functions  within  the 
Department  of  Natural  Resources  to 
capably  and  effectively  manage  the 
emergency  program  as  described  in  the 
previous  sections,  and  is  willing  and 
able  to  work  with  OSM  to  insure  its 
success. 

An  additional  objective  of  the  State  of 
Indiana  in  assuming  the  administration 
of  the  emergency  program  from  OSM  is 
to  provide  continued  protection  to  the 
citizens  of  this  state.  The  State  of 
Indiana  must  secure  cooperation  from 
OSM  in  providing  prompt  emergency 
declaration  as  well  as  complete  and 
adequate  grant  funding  to  carry  out  the 
work. 

In  accordance  with  section  405  of 
SMCRA,  OSM  fmds  that  Indiana 
submitted  an  amendment  to  its  AMLR 
plan,  subsequently  revised  and  clarified, 
and  it  has  been  determined,  pursuant  to 
30  CFR  884.15.  that: 

1.  The  State  provided  adequate  notice 
and  opportimity  for  public  comment  in 
the  development  of  Uie  amendment  and 
the  record  does  not  reflect  major 
unresolved  controversies. 

2.  Views  of  other  Federal  agencies 
having  an  interest  in  the  plan  have  been 
solicited  and  considered. 

3.  The  State  has  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  implement  the  amendment 

4.  TTie  proposed  plan  amendment 
meets  all  requirements  of  the  OSM 
AMLR  program  provisions. 

5.  The  State  has  an  approved  Surface 
Mining  Regulatory  Program. 

6.  The  amendment  is  in  compliance 
with  all  applicable  State  and  Federal 
laws  and  regulations. 

The  Director  finds  therefore,  that  the 
proposed  Indiana  plan  amendment 
allowing  the  State  to  assimie 
responsibility  for  an  emergency 
response  reclamation  program  on  behalf 
of  OS.M  is  no  less  stringent  than  SMCIRA 
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and  no  less  effective  than  the  Federal 
regulations  and  can  be  approved. 

IV.  Swunaiy  and  DitposHioB  of 

Commeats 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  pubhc  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  puoiic 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  884.14(a)(2}  and 
884.15(a),  the  Director  solicited 
comments  on  the  proposed  amendment 
from  various  other  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Indiana  plan. 

In  response  to  the  original  submittal 
(November  17, 1992),  the  U.S. 
Department  of  Agriculture  (USDA), 
Forest  Service  responded  and  stated  that 
it  had  no  comments. 

In  response  to  the  December  6, 1993. 
reopening  of  the  public  comment 
period,  the  USDA,  Soil  Conservation 
Service  (SCS)  responded  and  stated  tliat 
they  did  not  see  where  the  proposed 
language  would  impaa  the  Rural 
Abandoned  Mine  Program  administered 
by  the  SCS.  The  U.S.  Bureau  of  Mines 
responded  and  stated  that  it  has  no 
comment. 

Environmental  Protection  Agency  (EPAf 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C  1251  et  seq.) 
or  the  aean  Air  Act  (42  U.S.C  7401  ef 
seq.).  The  Director  has  determined  that 
this  amendment  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administratiire 
Record  Na  IND-1303).  EPA  did  not 
respond  to  OSM's  request. 

V.  Diiector's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed  AMLR 
plan  amendment  as  submitted  by 
Indiana  on  November  17, 1992,  and 
revised  on  October  29, 1993,  and  on 
lune  27. 1994. 

The  Federal  regulations  at  30  CFR 
914.25,  codifying  decisions  concerning 
the  Indiana  plan,  are  being  amended  to 
implement  uiis  decision.  This  final  nUe 


i&  being  made  efisctive  October  26. 
1994. 

VI.  Procedural  Detenninations 

Executive  Order  12866 

This  rule  is  exempted  frxmi  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  Hovraver,  these 
standards  are  not  appUcable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Decisions 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  Parts  684  and  888. 

National  Enxironmental  Policy  Act 

No  enviroiunental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Enviroiunental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6. 
appendix  8,  paragraph  8.46(29)]. 

Paperwork  Beduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Ad,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Intnior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regidatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 


promulgated  by  OShA  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyaes  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  m  30  CFR  Part  914 

Intergovernmental  relations.  SurfKx 
mining.  Undei]ground  miniog. 

Dated:  October  19. 1994. 
Ed  Kay, 

Deputy  Director. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  Vn. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
•below: 

PART  914-mDMNA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  ef  seq. 

2.  In  Section  914.25,  paragraph  (c)  is 
added  to  read  as  follows: 

§914.25    Awendiwwts te  apptpwed  tedtona 
abandoned  mine  land  reciamatton  plan. 

•        »        •        •        * 

(c)  The  Indiana  plan  amendment 
allowing  the  State  to  assume 
responsibility  for  an  emergency 
response  reclamation  program  on  behalf 
of  OSM.  as  submitted  on  No\'ember  17. 
1992,  and  revised  on  October  29,  1993, 
and  |une  27. 1994.  is  approved  effective 
Oi:tober  26. 1994. 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Parts  90  and  91 

RINs  0790-AF61  and  0790-AF62 

Revitalizing  Base  Closure 
Communities  and  Community 
Assistance 

AGENCY:  Department  of  Defense,  DoD. 
ACTION:  Interim  final  rule;  amendments. 

SUMMARY:  The  interim  final  rule 
amendment  promulgates  guidance 
required  by  Section  2903  of  the  National 
Defense  Authoriration  Act  for  Fiscal 
Year  1994.  This  guidance  clarifies  the 
application  process  and  the  criteria  that 
viill  be  used  to  evaluate  an  application 
for  property  under  this  section. 
DATES:  This  document  is  efliective 
October  26. 1994.  Any  pending  written 
request  for  economic  development 
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conveyances,  pursuant  to  §  91.7(e)(5), 
will  be  subject  to  the  terms  and 
conditions  of  this  rule  amendment. 
Comments  on  this  amendment  must  be 
received  by  December  27, 1994. 
ADDRESSES:  Comments  should  be 
forwarded  to  the  Office  of  the  Assistant 
Secretary  of  Defense  for  Economic    ^ 
Secvuity,  Room  3D814,  The  Pentagon, 
Washington,  DC  20301. 

FOR  FURTHER  INFORIKWnON  CONTACT: 
Robert  Hertzfeld,  telephone  (703)  604- 
5690. 

SUPPLEMENTARY  INFORMATION: 

A.  Summary  of  Amendment 

In  response  to  pubUc  comments 
regarding  the  interim  final  rule 
implementing  Title  XXIX  of  the 
National  Defense  Authorization  Act  for 
FY  1994  published  in  the  Federal 
Register  on  April  6,  1994  (59  PR  16123), 
the  Department  of  E)efense  is  amending 
the  Rule  to: 

1.  Delete  section  91.7(d)  and  the 
accompanying  "Market  Test." 

2.  Establish  the  requirements  for  an 
Economic  Development  Conveyance 
(EDC)  application  for  real  property  in  a 
revised  section  91.7(e). 

3.  Establish  criteria  that  will  be  used 
to  evaluate  EDC  applications  in  a 
revised  section  91.7(e). 

4.  Provide  guidance  for  greater 
flexibility  on  the  compensation  to  the 
Federal  Government  for  property 
conveyed  under  an  EIX  in  a  revised 
section  91.7(e). 

The  scope  of  the  following 
amendment  is  hmited  to  the  real 
property  conveyance  section  of  the  rule 
§§  91.7  (d).  (e).  and  (f).  and  not  the 
entire  April  6, 1994,  interim  final  rule. 
A  final  rule  addressing  all  of  the 
elements  of  the  interim  final  rule  will  be 
published  in  early  1995.  The 
Department  of  Defense  will  also  publish 
a  guidebook  describing  the  base 
conversion  process. 

B.  Background 

On  July  2, 1993,  President  Clinton 
announced  a  major  new  policy  to  speed 
the  economic  recovery  of  communities 
affected  by  base  closures  or 
realignments.  The  President  requested 
that  Congress  provide  additional 
authority  to  expedite  the  reuse  of 
closing  military  bases.  Congress  agreed, 
and  passed  this  new  authority,  Title _ 
XXIX  of  the  National  Defense 
Authorization  Act  for  FY  1994. 

Section  2903  of  Title  XXIX  gave  the 
Secretary  of  Defense  the  authority  to 
transfer  property  to  local  redevelopment 
authorities  at  or  below  fair  market  value. 
The  Department  of  Defense 
'mplemented  this  authority  by  creating 


a  a  additional  tool  for  local  communities 
t )  help  foster  economic  development 
t  u-ough  the  creation  of  a  new  form  of 
c  >nveyance,  referred  to  as  the 
'  Elconomic  Development  Conveyance  " 
(  :DC).  Under  an  EDC,  the  Department 
r  lay  transfer  property  to  a  Local 
F  edevelopment  Authority  ("LRA")  at  or 
fa  $low  estimated  fair  market  value  for 
p  iirposes  of  economic  development. 
(  'roperty  may  also  be  transferred  under 
a  series  of  other  existing  public  benefit 
c  )nveyances.) 

On  April  6, 1994,  (59  FR  16123),  the 
E  apartment  of  Defense  published  ah 
ii  terim  final  rule  that  provided  base 
c  osure  communities  with  guidance  on 
h  )w  to  use  the  new  authority.  During 
tl  e  public  comment  process,  the 
D  jpartment  of  E)efense  learned  that 
s(  me  of  the  procedures  contained  in  the 
ii  terim  final  rule  may  be  impractical 
aj  id  not  assist  in  reaching  the  rapid 
e(  onomic  redevelopment  goals.  As  a 
re  suit,  they  are  being  revised  by  this 
a]  [lendment. 

Specifically,  the  interim  final  rule 
es  tablished  a  "market  test"  or  "market 
SI  rvey"  as  a  precondition  to  any  EDC. 
T  lis  approach  was  designed  to  help 
di  itermine  whether  immediate  private 
di  ivelopment  of  a  property  was  possible 
b; '  advertising  its  availabifity  and 
s<  liciting  private  interest.  Many 
c<  mments  suggested  that  private 
d{  velopers  would  not  spend  the  time 
ai  ,d  money  necessary  to  prepare  a 
d(  tailed  expression  of  interest  until  after 
a  :ommunity  redevelopment  plan  was 
a]  proved,  if  at  all.  Additionally,  the 
ii  terim  final  rule  was  perceived  to 
ei  courage  private  developers  to 
"<  herry-pick"  valuable  parcels  for 
pi  ivate  sector  sales  and  leave  the  less 
at  ractive  parcels  for  the  community 
re  development.  This  effort  was  said  to 
b«  inconsistent  with  proper  planning 
m  ithods  and  not  in  the  long-term 
in  :erest  of  enhancing  local  economic 
re  ;overy. 

With  the  assistance  of  comments 
re  ;eived  during  the  public  comment 
p<  riod  of  the  interim  final  rule,  the 
Di  partment  of  Defense  has  been 
p«  rsuaded  that  such  solicitation  is 
ui  likely  to  be  fi-uitful  imless  and  until 
th ;  local  community  provides  the 
m  cessary  investment  and  infrastructure 
fo  •  development:  zoning,  public 
ut  lities,  etc.  As  a  result,  the  Department 
is  uhminating  the  "market  test"  and 
cr  sating  with  this  Amendment  a  new 
pi  jcess  for  an  EDC  that  will  consider 
su  :h  information,  as  addressed  by  the 
lo  ;al  redevelopment  plan. 

The  interim  final  rule  also  prescribed 
pi  Dcedures  and  guidelines  for 
re  :oupment  of  value  by  the  Federal 
G<  vernment  if  and  when  net  proceeds 


were  realized  by  development.  Based 
upon  experience  since  its  publication 
and  public  comment,  the  Department  of 
Defense  is  persuaded  that  greater 
flexibility  is  needed  in  this  area. 

C.  Discussion 

The  interim  final  rule  amendment 
being  published  today  addresses  some 
of  the  concerns  raised  by  affected 
communities  and  others.  This 
amendment  eliminates  the  "market  test" 
requirements,  includes  a  new 
application  and  review  process  for  an 
EDC,  and  establishes  criteria  to  evaluate 
the  applications  as  a  substitute  for  the 
"market  test."  Greater  flexibility  is  given 
to  the  Military  Departments  and  the 
communities  to  negotiate  the  terms  and 
conditions  of  the  EDC.  A  detailed 
application,  including  the  approved 
community  redevelopment  plan,  will 
now  be  the  basis  for  a  determination  of 
whether  or  not  an  LRA  will  be  eligible 
for  an  EDC.  The  application  and  review 
process  will  also  be  used  to  help 
determine  the  terms  and  conditions  of 
such  a  conveyance. 

This  Amendment  is  an  intermediate 
step  before  the  April  6, 1994,  interim 
final  rule  is  reissued  as  a  final  rule. 

•  What  is  an  Economic  Development 
Conveyance  (EDC)? 

An  EDC  is  a  new  process  for 
transferring  real  property  to  a  Local 
Redevelopment  Authority  (LRA)  to  help 
spur  local  economic  development  and 
job  creation.  An  EDC  may  be  with  or 
without  initial  payment  or  with  only 
partial  payment  at  time  of  transfer,  may 
be  at  or  below  the  estimated  fair  market 
value  of  the  property,  and  allows  for 
negotiated  terms  and  conditions  of 
payment  (consideration)  to  the 
Department  of  Defense.  These 
negotiations  must  be  fair  and  reasonable 
to  both  parties  and  strike  a  balance 
between  compensation  to  the  Federal 
taxpayer  and  the  need  for  the  EDC  to 
spur  redevelopment.  The  EDC  offers 
LRAs  an  additional  tool  to  use  in  the 
acquisition  of  former  military  base 
property. 

•  When  should  an  EDC  be  used? 
The  Federal  Property  and 

Administrative  Services  Act  (FPASA)  of 
1949  (40  U.S.C.  484)  and  airport  public 
benefit  authorities  (49  U.S.C.  47151- 
47153)  allow  for  public  benefit  transfers 
to  units  of  government  or  non-profit 
institutions  that  maintain  the  use  of 
property  for  a  public  purpose  including, 
but  not  limited  to,  parks,  pubhc  health, 
education,  aviation,  historic 
monuments,  euid  pnsons.  Transfers  of 
property  under  public  benefit  transfers 
must  be  in  accordance  with  the 
sponsoring  Federal  agency  regulations. 
The  FPASA  also  allows  for  negotiated 
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bales  at  fair  market  value  to  public 
entities  for  public  purposes  or  diret:t 
sales  through  a  public  bid  process. 

The  EDC  shoiild  be  used  when  the 
LRA  wants  to  obtain  property  for  job 
generating  purposes  and  it  is  not 


practicable  to  pay  £air  market  value  at 
the  time  of  transfer.  However,  the  EDC 
is  not  intended  to  supplant  other 
Federal  property  disposal  authorities 
and  cannot  be  used  if  the  intended  land 
I  ><5e  can  be  accomplished  through 


another  authority  unless  unusual 
circumstances  are  presented  that 
demonstrate  tiiat  the  needed  ecoiwmic 
development  and  job  generatioa  cannot 
occur  under  the  adher  aiiowable  federal 
transfer  authoritv. 


Surplus  Federal  Property  Transfer  Methods  Available  to  LRAs 


Type  of  propeity.  pufpo: 
mettiod 


se.  or 


PMic  Airport  Conveyance 


Public    Benem    Conveyarve    Cat- 
egories: 
Historic  Monument 

Education  ^^^...L^^^. 

PiAjOc  HeaWi 

PMk  Park  or  Recreation 


IMon-Federai  Correctionat  Facil- 
ity. 

Port  Facility  „ 

Shrines.  Memorials,  or  Reli- 
gious Uses  (only  as  pa.i  of 
another  putjfic  tser^fit  corv 
veyancep. 

Homeless    Assistaf>ce    putjiic 
Health]  3. 
Other   Specific   Conveyance    Cat- 
egories: 

Pomet  Transmission  Lines 

Housing  for  Displaced  Persons 

Wlkllile  Conservation  

Federat-Aid  or  Other  Higtwrays 

[to  States). 
Widening  of  Putilic  High«vays 

or  Streets. 
Negotiated  Sale — 

Pubiic  Sale _.... 


Economic    Development    Convey- 
arce. 


Transfer 

type' 


Approved 


Approved 
Sponsored 
Sponsored 
Sporeored 
Approved  . 


Spor»sored 
Sponsored 


Spof«ored 

Approved  .. 

Requested' 

Approved  .. 
Sponsored 

Approved   . 

Sate  ..: 

Sale 

Approved  .. 


Fedmal  agency  with  auttwrity 


Federal  Aviation  AdmiritstratJon 

Department  of  the  Interior  _ 

Oepartmeni  of  Education 

Department  of  Heaith  and  Human 

Services. 
Department  of  the  Interior  

Depattmeni  of  Justice 

Departntent  of  Transportation  

Dejsartnrient  of  EdL.catton  or  De- 
partment of  Health  and  Huma-T 
Services. 

Department  of  Health  and  Human 
Sen/ices. 

MtMary  Department  _ 

•Military  Departmerit  

Dep)artment  of  the  Interior  

Department  of  Transportation  

Military  Departrrtent  

Military  Departmerrt  ,..„ „ 

IMiMary  Department  . „ 

Military  Department  _ 


FMV  discount 


100% 


100%  

Up  to  100% 
Uq  to  100°^ 
Up  to  100% 
100% 


100%  

Up  to  10t5% 


Up  to  J00% 

None 

Up  to  100^0 

Up  to  100% 
100%  

Up  to  100% 

None   

None     

Up  to  100^0 


Stahjtory  and  regi/atory  au(tx>rity 


49    U.S.C.    §§47151-47153.    41 
CFR  101-47.30&-2 


FPASA  §203(k)(3).  41  CFR  101- 

47.308-3 
FPASA  §203{kJ{i).  41   CFR  10  «- 

47J0&-4 
FPASA  §203(k)(1).  41   CFR  101- 

d7.308-4 
FPASA  §203(k)(2).  41  CFR  101- 

47.308-7 
FPASA  §203(p)(1).  41   CFR  101- 

47.308-9 
FPASA  §203(q) 
4:  CFR  101-47 J08H5 


42  U.S.C.  §  1 141 1.  FPASA  §203<»O 


SPA  §  13(d).  41  CFR  101-47.308- 

1 
URARPAPA  §218.  41  CFR  IQl- 

47.308-8 
1SU.S.C.  §887b-d 
23  U.S.C.  §§107.317 

40  U.S.C.  §345c 

FPASA   §203{e).   41    CFR    101- 

47.304 
FPASA    §203(e).    41    CFR    101- 

47.304 
NOAA  94.  Titie  XXIX,  §2903 


'  Public  benefit  and  other  specific  conveyances  are  typtcaUy  either  approved  or  sponsored  by  the  authorized  Federal  agency,  in  approved 
transfers,  the  Federal  agerx:y  must  graf<  its  approval  txjt  property  conveyarx^e  is  accomplished  by  the  MiWary  Department  In  spor^sored  trans- 
fers, the  Mifitary  Department  assigns  the  property  to  the  Federal  agency,  upon  request,  and  itie  Federal  agency  is  responsibte  for  conveyance  of 
the  property  to  its  recipient. 

^  Property  tor  shrines,  memorials  or  other  religious  purposes  is  eii9t>>e  for  public  bertefit  conveyance  (PBC)  only  as  pvt  of  a  parcel  transferred 
under  another  PBC  mechamsnt 

*42  U.S.C.  §  1 141 1  d^ignaXes  uses  for  homeless  assistance  as  a  specific  public  health  category  under  FPASA  §203(K)  and  gives  pnonty  to 
such  uses  wtien  consxJering  PBCs. 

■•When  the  activities  of  a  Federal  ageTx:y  result  in  the  rfisplacement  of  persons  from  ttieir  housing,  the  Federal  agency  may  request  surphis 
property  tor  repiacemerit  housing.  Transfer  of  property  s  direcMy  from  the  MiMary  Department  to  an  eitgibte  State  agency. 

ACRONYMS 

CFR    Code  ol  Federal  Regulations 

FMV    Fair  Martcet  Vakje 

FPASA    Federal  Property  and  Administrative  Services  Acl  40  U.S.C.  §483  etseq. 

LRA    Local  Redevetopment  Authority 

NDAA  94    National  Defense  Authorizatkm  Act  for  Fiscal  Year  1994.  PL.  103-160 

SPA    SurptusPrepeityAct,  50  use.  App.§  1622(d)  and  49  U.S.C.  §§47151-47153 

U.S.C.    LkiitBd  Stales  Code 

URARPAPA    Uniform  Relocation  Assistance  and  Real  Property  Acquisiton  Policies  Act  ol  1970 


•  Who  Can  Receive  an  Ecttnomic: 
Development  Conveyance? 

An  LRA  is  the  only  entity  eligible  to 
receive  property  under  an  Economic 


Development  Convej'ance.  An  LRA 
should  hax'e  broad-based  membership, 
including,  but  not  limited  to. 
representatives  from  those  jurisdictions 


with  zoning  authrmty  over  the  prriperty 
The  Secretary  of  Defense  shall  officially 
recognize  an  LRA  for  planning  and/or 
implempntation  throng  the  Office  of 
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Economic  Adjustment.  Consequently, 
applications  submitted  by  entities  other 
than  LRAs  will  not  be  considered. 

•  When  should  an  application  for  an 
Economic  Development  Conveyance  be 
made? 

First,  an  LRA  must  be  organized  and 
a  redevelopment  plan  created.  The 
Department  of  Defense's  Office  of 
Economic  Adjustment  can  provide 
guidance  and  technical  and  financial 
support  in  these  efforts.  Once  a 
redevelopment  plan  has  been  developed 
and  adopted,  the  LRA  can  then  submit 
an  EDC  appUcation  to  the  Military 
Department  responsible  for  the 
property.  The  application  should  be 
submitted  by  the  LRA  after  consultation 
with  the  Military  Department  which 
shall  establish  a  reasonable  time  period 
for  submission  of  the  application. 

The  LRA  always  has  the  option  of 
acquiring  property  under  the  FPASA 
and  thus  it  may  not  be  necessary  to 
complete  an  application  for  an  EDC 
within  the  stated  timetables.  LRAs  can 
discuss  the  various  transfer  options  with 
the  Military  Department. 

•  How  much  property  should  be 
included  in  an  Economic  Development 
Conveyance  application? 

-  The  EDC  should  be  used  by  LRAs  to 
obtain  large  parcels  of  the  base  rather 
than  merely  individual  buildings.  The 
income  received  from  some  of  the 
higher  value  property  should  be  used  to 
offset  the  maintenance  and  marketing 
costs  of  the  less  desirable  parcels.  In 
order  for  this  conveyance  to  spur 
redevelopment,  large  parcels  must  be 
used  to  provide  an  income  stream  to 
assist  the  long-term  development  of  the 
property. 

•  Why  is  an  application  necessary? 

,  This  Amendment  to  the  interim  final 
rule  prescribes  that  an  application  be^ 
prepared  by  an  LRA  as  the  formal 
request  for  property,  to  better  assist  the 
Military  E)epartment  in  considering 
requests  for  property  under  the 
Economic  Development  Conveyance ' 
(EDC).  This  information  also  will 
provide  the  basis  for  the  Military 
Department  to  respond  to  its  obligations 
under  Title  XXIX.  taking  into  account 
the  best  community-based  information 
on  the  proposed  conveyance  action.  A 
great  deal  of  information  necessary  for, 
an  applicatign  is  readily  available  to  the 
LRA  through  the  community  planning 
process  and  supported  through  existing 
DoD  technical  and  financial  resources. 

Beyond  the  standard  planning 
information  collected  to  date,  LRAs 
should  incorporate  a  business  and 
development  component  into  their 
overall  base  reuse  planning  process  as  a 
basis  for  receiving  and  managing  the 
real  property.  This  supplemental  effort 


will  assist  LRAs  in  identifying  necessary 
imflementation  resources  and  establish 
a  clmmimity-based  proposal  for  the 
Military  Department's  consideration. 
Th*  Military  Departments  and  the  Office 
of  Bconomic  Adjustment  will  continue 
to  work  closely  with  the  aHiected  LRA  to 
en9u«  that  an  adequate  planning  effort 
is  undertaken. 

•  What  must  an  application  contain? 

1  he  application  should  explain  why 
an  i:DC  is  necessary  for  economic 
red  jvelopment  and  job  creation.  The 
app  lication  should  contain  the 
foil  Dwing  elements. 

1  A  copy  of  the  adopted 
Rec  evelopment  Plan. 

2  A  project  narrative  including  the 
folfcwing: 

— /  general  description  of  property 

r  iquested. 
— /  description  of  the  intended  uses. 
— /  description  of  the  economic  impact 

0  '  closure  on  the  local  communities. 
— A  description  of  the»financial 

o  jndition  of  the  community  and  the 

p  rospects  for  redevelopment  of  the 

p  roperty. 
— A  statement  of  how  the  EDC  is 

c  insistent  with  the  overall 

F  sdevelopment  Plan. 

3  A  description  of  how  the  EDC  will 
con  tribute  to  short-  and  long-term  job 
crei  ition  and  economic  redevelopment 
of  t  le  base  and  community,  including 
pro  ected  number,  and  type,  of  new  jobs 
it  V  ill  assist  in  creating. 

4  A  business  and  development  plan 
for  he  EDC  parcel,  including  such 
elei  (lents  as: 

— /  development  timetable,  phasing 
p  an  and  cash  flow  analysis. 

— /  market  and  fintocial  feasibility 
a  lalysis  describing  the  economic 
V  ability  of  the  project,  including  an 
e  itimate  of  net  proceeds  over  a 
f  fteen-year  period,  the  proposed 
c  )nsideration  or  payment  to  the 
E  epartment  of  Defense,  and  the 
e  itimated  fair  market  value  of  the 
p  roperty. 

— /  cost  estimate  and  justification  for 
ii  ifrastructure  and  other  investments 
n  ;eded  for  the  development  of  the 
E  X  parcel. 

— I  3cal  investment  and  proposed 
f  nancing  strategies  for  the 
(  jvelopment. 

5  A  statement  describing  why  other 
aut  lorities — such  as  negotiated  sale  and 
pul  lie  benefit  transfers  for  education, 
par  cs.  public  health,  aviation,  historic 
mo  luments,  prisons,  and  wildlife 

cor  servation — cannot  be  used  to 

ace  }mplish  the  economic  development 

anc  job  creation  goals 

e  If  a  transfer  is  requested  for  less 
tha  1  the  estimated  fair  market  value — 


with  or  without  initial  payment  at  the 
time  of  transfer — ^then  a  statement 
should  be  provided  justifying  a 
discount.  The  statement  should  include 
the  amount  emd  form  of  the  proposed 
consideration,  a  payment  schedule,  the 
general  terms  and  conditions  for  the 
conveyance,  and  projected  date  of 
conveyance. 

7.  A  statement  of  the  LRA's  legal 
authority  to  acquire  and  dispose  of  the 
property. 

Additional  information  may  be 
requested  by  the  Military  Departments 
to  allow  for  a  better  evaluation  of  the 
application.  LRAs  are  encouraged  to  use 
site  information  available  from  the 
Military  Departments,  including 
maintenance  and  caretaking  expenses. 

•  What  criteria  will  be  used  to  make 
a  determination  on  the  application? 

After  receipt  of  an  application  for  an 
EDC,  the  Secretary  of  the  Military 
Department  will  determine  whether  an 
EDC  is  appropriate  to  spur  economic 
development  and  job  creation  and 
examine  whether  the  terms  and 
conditions  proposed  are  fair  and 
reasonable.  The  Military  Department 
may  also  consider  information 
independent  of  the  application,  such  as 
views  of  other  Federal  agencies, 
appraisals,  caretaker  costs  and  other 
relevant  information. 

The  following  criteria  and  factors  will 
be  used,  as  appropriate,  to  determine 
whether  a  community  is  eligible  for  an 
EDC  and  to  evaluate  the  proposed  terms 
and  conditions  of  the  EDC,  including 
price,  time  of  payment  and  other 
relevant  methods  of  compensation  to 
the  Federal  Government. 

•  Adverse  economic  impact  of 
closure  on  the  region  and  potential  for 
economic  recovery  after  an  EDC. 

•  Extent  of  short-  and  long-term  job 
generation. 

•  Consistency  with  the  overall 
Redevelopment  Plan. 

•  Financial  feasibiUty  of  the 
development,  including  market  analysis 
and  the  need  and  extent  of  proposed 
infrastructure  investment. 

•  Extent  of  State  and  local  investment 
and  level  of  risk  incurred. 

•  Current  local  and  regional  real 
estate  market  conditions. 

•  Incorporation  of  other  Federal 
agency  interests  and  concerns,  and 
applicability  of,  and  conflicts  with, 
other  Federal  property  disposal 
authorities. 

•  Relationship  to  the  overall  Military 
Department  disposal  plan  for  the 
installation. 

•  Economic  benefit  to  the  Federal 
Government,  including  protection  and 
maintenance  cost  savings  and 
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anticipated  consideration  from  the 
transfer. 

•  Compliance  with  applicable 
Federal,  State,  and  local  laws  and 
regulations. 

•  What  are  the  guidelines  for 
determining  the  terms  and  conditions  of 
consideration? 

•  The  individual  circumstances  of 
each  community  and  each  base  mean 
that  the  amount  and  type  of 
consideration  may  vary  from  base  to 
base.  This  amendment  gives  greater 
discretion  and  flexibility  to  the  Military 
Departments  to  negotiate  with  the  LRA 
to  arrive  at  an  appropriate  arrangement. 
Due  to  the  circumstances  of  a  particular 
site,  the  base's  value  may  be  high  or 
low.  and  the  range  of  the  estimated 
present  fair  market  value  may  be  broad 
or  narrow.  Where  there  is  value,  the 
Department  of  Defense  has  an  obligation 
under  Title  XXIX  of  the  National 
Defense  Authorization  Act  for  FY  1994 
to  obtain  consideration  within  the 
estimated  range  of  present  fair  market 
value,  or  to  justify  why  such 
consideration  was  not  realized. 

•  Taking  into  account  all  information 
provided  in  the  EDC  application  and 
any  additional  information  considered 
relevant,  the  Military  Department  will 
contract  for  or  prepare  an  estimate  of  the 
fair  market  value  of  the  property,  which 
may  be  expressed  as  a  range  of  values. 
The  Military  Department  shall  consult 
with  the  LRA  on  valuation  assumptions, 
guidelines  and  on  instructions  given  to 
the  person(s]  making  the  estimation  of 
value. 

•  As  stated  above,  the  EDC 
application  must  contain  a  statement 
that  proposes  general  terms  and 
conditions  of  the  conveyance,  as  well  as 
the  amount  and  type  of  the 
consideration,  a  payment  schedule,  and 
projected  date  of  conveyance.  After 
reviewing  the  application,  the  Military 
Department  has  the  discretion  and 
flexibility  to  enter  into  one  of  two  types 
of  agreements: 

1.  Consideration  within  the  estimated 
range  of  present  fair  market  value,  as 
determined  by  the  Secretary  of  the 
Military  Department.  The  Military 
Department  can  be  flexible  about  the 
terms  and  conditions  of  payment,  and 
can  provide  financing  on  the  property. 
The  payment  can  be  in  cash  or  in-kind, 
and  can  be  paid  at  time  of  transfer  or  at 
a  time  in  the  future.  The  Military 
Departments  vn\l  have  the  discretion 
and  flexibility  to  enter  into  agreements 
that  specify  the  form  and  amount  of 
consideration  and  ensures  that 
consideration  is  within  the  estimated 
range  of  fair  market  value  at  the  time  of 
application.  Such  methods  of  payment 
could  include:  participation  in  the  gross 


or  net  cash  flow,  deferred  payments, 
mortgages  or  other  financing 
arrangements. 

2.  Consideration  below  the  estimated 
range  affair  market  value,  where  proper 
justification  is  provided.  If  a  discount  is 
found  by  the  Secretary  of  the  Military 
Department  to  be  necessary  to  foster 
local  economic  redevelopment  and  job 
creation,  the  amount  of  consideration 
can  be  below  the  estimated  range  of  fair 
market  value.  Again,  the  terms  and 
conditions  of  pajTuent  will  be 
negotiated  between  the  Military 
Department  and  the  LRA. 

(a),  fustification.  Proper  justification 
for  a  discount  shall  be  based  upon  the 
findings  in  the  business  and 
development  plan  contained  in  the  EDC 
application. 

Development  economics,  including 
absorption  schedules  and  legitimate 
infrastructure  costs,  would  provide  a 
basis  for  such  justification.  The  ability 
to  pay  at  time  of  conveyance  or  to  obtain 
financing  would  not  be  a  proper 
justification,  since  pajTnent  terms  and 
conditions  can  be  negotiated. 

•  In  negotiating  the  terms  and 
conditions  of  consideration  with  the 
LRA,  the  Secretary  of  the  Military 
Department  must  determine  that  a  fair 
and  reasonable  compensation  to  the 
Federal  Government  will  be  realized 
from  the  EDC.  Where  property  is 
transferred  under  an  EDC  at  an  amount 
less  than  the  estimated  range  of  fair 
market  value,  the  MiUtary  Department 
shall  prepare  a  written  explanation  of 
why  the  consideration  was  less  than  the 
estimated  range  of  present  fair  market 
value. 

D.  Executive  Order  12866 

It  has  been  determined  that  these 
amendments  are  a  significant  regulatory' 
action.  The  amendments  to  the  rule 
raise  novel  policy  issues  arising  out  of 
the  President's  priorities. 

E.  Regulatory  Flexibility  Act 

This  rule  amendment  is  not  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.,]  because  the  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  primary  effect  of  this 
amendment  will  be  to  reduce  the 
burden  on  local  communities  of  the 
Government's  property  disposal  process 
at  closing  military  installations  and  to 
accelerate  the  economic  recovery  of  the 
relatively  small  number  of  communities 
that  will  be  aflected  by  the  closure  of 
nearby  military  installations. 

F.  Paperwork  Reduction  Act 

The  Rule  amendment  is  not  subject  to 
the  Paper  Reduction  Act  because  it 


imposes  no  obligatory  information 
requirements  beyond  internal  DoD  use. 

List  ofSubiects  in  32  CFR  Parts  90  and 
91 

Community  development. 
Government  employees.  Militarj- 
personnel.  Surplus  Government 
property. 

PART  90— REVITALIZING  BASE 
CLOSURE  COMMUNITIES 

1.  The  authority  citation  for  32  CFR 
part  90  continues  to  read  as  follows: 

Authority:  10  U.S.C.  2687  note. 

§90.4    [Removed  and  Reserved] 

2.  Section  90.4(a)(l)(iii)  is  removed 
and  reser\'ed. 

3.  Section  90.4(b)  is  revised  to  read  as 
follows: 

§90.4    Policy. 

•         •         •         •        • 

(b)  In  implementing  Title  XXIX  of 
Public  Law  103-160.  it  is  DoD  policy  to  . 
convey  property  to  a  Local 
Redevelopment  Authority  (LRA)  to  help 
foster  economic  development  and  job 
creation  when  other  federal  property 
disposal  options  cannot  achieve  such 
objectives.  Conveyances  to  the  LR.\  will 
be  made  under  terms  and  conditions 
designed  to  facilitate  local  economic  . 
redevelopment  and  job  creation,  and 
may  be  made  at  less  than  fair  market 
value,  with  proper  justification. 


PART  91— REVITALIZING  BASE 
CLOSURE  COMMUNITIES— BASE 
CLOSURE  COMMUNITY  ASSISTANCE 

4.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  2687  note. 

4A.  Section  91 .4  is  revised  to  read  as 
follows: 

§91.4    Policy. 

It  is  DoD  policy  to  convey  property  to 
a  Local  Redevelopment  Authority  (LRA) 
to  help  foster  economic  development 
and  job  creation  when  other  federal 
property  disposal  options  cannot 
achieve  such  objectives.  Conveyances  to 
the  LRA  will  be  made  under  terms  and 
conditions  designed  to  facilitate  local 
economic  redevelopment  and  job 
creation,  and  may  be  made  at  less  than 
fair  market  value,  with  property 
justification.  This  regulation  does  not 
create  any  rights  and  remedies  and  ma> 
not  be  relied  upon  by  any  person, 
organization,  or  other  entity  to  allege  a 
denial  of  any  rights  or  remedies  other 
than  those  provided  by  Pub.  L.  103-160. 
Title  XXDC. 
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$91.7    [Rfl 

5.  Section  91.7(d)  is  removed  and 
reserved. 

6.  Sections  91.7  (e)  and  (0  are  revised 
tn  read  as  follows: 


§91.7 


Procedures. 


(e)  Economic  Development 
Conveyances 

(1)  Section  2903  of  Public  Law  103- 
160  gives  the  Secretary  of  Defense  the 
authority  to  transfer  property  to  local 
redevelopment  authorities  for 
consideration  in  cash  or  in  kind,  with  or 
without  initial  payment  or  with  only 
partial  payment  at  time  of  transfer,  at  or 
below  the  estimated  fair  market  value  of 
the  property.  This  authority  creates  an 
additional  tool  for  local  communities  to 
help  spur  economic  opportunity 
through  a  new  real  property  conveyance 
method  specifically  designed  for 
economic  development,  referred  to  as 
the  "Economic  Development 
Conveyance"  (EDC). 

(2)  The  EDC  should  only  be  used 
when  other  Federal  property  disposal 
authorities  for  the  intended  land  use 
cannot  be  used  to  accomplish  the 
necessary  economic  redevelopment. 

(3)  Before  making  an  EDC,  me 
MiUtary  Department  must  prepare  an 
estimate  of  the  present  fair  market  value 
of  the  property,  which  may  be  expressed 
as  a  range  of  values.  The  Military 
Department  shall  consiilt  with  the  Local 
Redevelopment  Authority  on  valuation 
assumptions,  guidelines  and  on 
instructions  given  to  the  p>erson(s) 
making  the  estimation  of  value,  but 
shall  be  fully  responsible  for  completion 
of  the  valuation. 

(4)  A  Local  Redevelopment  Authority 
(LRA)  is  the  only  entity  able  to  receive 
property  under  an  Economic 
Development  Conveyance.  An  LRA 
should  have  broad-biased  membership, 
including,  but  not  limited  to 
representatives  from  those  jurisdictions 
with  zoning  authority  over  the  property. 
The  Secretary  of  Defense  shall  officially 
recognize  an  LRA  for  planning  and/or 
implementation  through  the  Office  of 
Economic  Adjustment. 

(5)  A  properly  completed  application 
will  be  the  basis  for  a  decision  on 
whether  an  LRA  will  be  eligible  for  an 
Economic  Development  Conveyance. 
An  application  should  be  submitted  by 
the  LRA  after  a  Redevelopment  Plan  is 
adopted  by  the  LRA.  The  Secretary  of 
the  Military  Departments  shall  establish 
a  reasonable  time  period  for  submission 
of  the  EDC  application  after 
consultation  with  the  LRA.  The  Services 
will  review  the  apphcations  and  make 

a  decision  whether  to  make  an  EDC 
based  on  the  criteria  specified  in 


pa  agraph  (e)(7)  of  this  section.  The 
ter  ns  and  conditions  of  the  EDC  will  be 
ne  ;otiated  between  the  Military 
De  )artments  and  the  LRA.  Bases  in 
rui  al  areas  shall  be  conveyed  with  jio 
coi  isideration  if  they  meet  the  standards 
in  )aragraph  (f)(3)  of  this  section. 

3}  The  application  should  explain 
wl  y  an  EDC  is  necessary  for  economic 
re(  evelopment  and  job  creation. 

n  addition  to  the  elements  in 
pai  agraph  (e)(6)  of  this  section,  after 
Mi  itary  Department  review  of  the 
ap  >lication,  additional  information  may 
be  requested  to  allow  for  a  better     , 
evi  luation  of  the  application.  The 
ap  ilication  should  contain  the 
fol  owing  elements: 

i)  A  copy  of  the  adopted 
re(  evelopment  plan. 

i)  A  project  narrative  including  the 
fol  owing: 

A)  A  general  description  of  property 
re(  uosted. 

fe)  A  description  of  the  intended 
us  s. 

C)  A  description  of  the  economic 
im  Dact  of  closure  on  the  local 
CO  nmunities. 

0]  A  description  of  the  financial 
CO  idition  of  the  community  and  the 
pn  spects  for  redevelopment  of  the 
pn  perty. 

fc)  A  statement  of  how  the  EDC  is 
consistent  with  the  overall 
Renevelopment  Plan. 

iii)  A  Description  of  how  the  EDC 
will  contribute  to  short-  and  long-term 
jol:  creation  and  economic 
re<  evelopment  of  the  base  and 
coi  nmunity,  including  projected 
nu  rnber.  and  type  of  new  jobs  it  will 
as:  ist  in  creating. 

iv)  A  business  and  development  plan 
foi  the  EDC  parcel,  including  such 
el(  ments  as: 

A)  A  development  timetable,  phasing 
pli  n  and  cash  flow  analysis. 

B)  A  market  and  financial  feasibility 
an  ilysis  describing  the  economic 

vii  bility  of  the  project,  including  an 
esl  imate  of  net  proceeds  over  a  fifleen- 
ye  ir  period,  the  proposed  consideration 
or  jayment  to  the  Department  of 
De  ense,  and  the  estimated  fair  maricet 
va  ue  of  the  property. 

C)  A  cost  estimate  and  justification 
foi  infrastructure  and  other  investments 
ne  jded  for  the  development  of  the  EDC 
pa  -eel. 

D)  Local  investment  and  proposed 
fir  ancing  strategies  for  the 

de  i^elopment. 

v)  A  statement  describing  why  other 
au  horities — such  as  negotiated  sale  and 
pi  blic  benefit  transfers  for  education, 
pa  rks,  public  health,  aviation,  historic 
m  inuments,  prisons,  and  wildlife 
CO  iservation — cannot  be  used  to 


accomplish  the  econmnic  development 
and  job  creation  goals. 

(vi)  If  a  transfer  is  requested  for  less 
than  the  estimated  fair  market  value 
("FMV"),  with  or  without  initial 
payment  at  the  time  of  transfer,  then  a 
statement  should  be  provided  justifying 
the  discount.  The  statement  should 
include  the  amount  and  form  of  the 
proposed  consideration,  a  payment 
schedule,  the  general  terms  and 
conditions  for  the  conveyance,  and 
projected  date  of  conveyance. 

(vii)  A  statement  of  the  LRA's  legal 
authority  to  acquire  and  dispose  of  the 
property. 

(7)  After  receipt  of  an  application  for 
an  EDC.  the  Secretary  of  the  Military 
Department  will  determine  whether  an 
EDC  is  needed  to  spur  economic 
development  and  job  creation  and 
examine  whether  the  terms  and 
conditions  prof)osed  are  fair  and 
reasonable.  The  Military  E)epartment 
may  also  consider  information 
independent  of  the  apphcation.  such  as 
views  of  other  Federal  agencies, 
appraisals,  caretaker  costs  and  other 
relevant  material.  The  Military 
Department  may  propose  and  negotiate 
any  alternative  terms  or  conditions  that 
it  considers  necessary. 

(8)  The  following  factors  will  be 
considered,  as  appropriate,  in 
evaluating  the  application  and  the  terms 
and  conditions  of  the  proposed  transfer, 
including  price,  time  of  payment  and 
other  relevant  methods  of  compensation 
to  the  Federal  Government. 

(i)  Adverse  economic  impact  of 
closure  on  the  region  and  potential  for 
economic  recovery  after  an  EDC. 

(ii)  Extent  of  short-  and  loi^-terra  job 
generation. 

(iii)  Consistency  with  overall 
Redevelopment  Plan. 

(iv)  Financial  feasibility  of  the 
development,  including  market  anailysis 
and  need  and  extent  of  proposed 
infrastructure  and  other  investments. 

(v)  Extent  of  State  and  local 
investment  and  level  of  risk  incurred. 

(vi)  Current  local  and  regional  real 
estate  market  conditions. 

(vii)  Incorporation  of  other  Federal 
agency  interests  and  concerns,  and 
applicability  of,  and  conflicts  with, 
other  Federal  property  disposal 
authorities. 

(viii)  Relationship  to  the  overall 
Military  Department  disposal  plan  for 
the  installation. 

(ix)  Economic  benefit  to  the  Federal 
Government,  including  protection  and 
maintenance  cost  savings  and 
anticipated  consideration  from  the 
transfer. 
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(x)  Compliance  with  applicable 
Federal,  State,  and  local  laws  and 
regulations. 

(f)  Consideration. 

(1)  For  conveyances  made  pursuant  to 
section  91.7(e),  Economic  Development 
Conveyances,  the  Secretary  of  the 
Military  Department  will  review  the 
application  for  an  EDC  and  negotiate  the 
terms  and  conditions  of  each  transaction 
with  the  LRA.  The  Military  Departments 
Vk'ill  have  the  discretion  and  flexibiUty 
to  enter  into  agreements  that  specify  the 
form,  amount,  and  paj.Tnent  schedule. 
The  consideration  may  be  at  or  below 
the  estimated  fair  market  value,  with  or 
without  initial  payment,  in  cash  or  in- 
kind  and  paid  over  time.  An  EDC  must 
be  one  of  the  two  following  types  of 
agreements: 

(i)  Consideration  within  the  estimated 
range  of  present  fair  market  value,  as 
determined  by  the  Secretary  of  the 
Military  Department.  Payments  must  be 
made  to  ensure  consideration  is  within 
the  estimated  range  of  fair  market  value 
at  the  time  of  application. 

(ii)  Consideration  can  be  below  the 
estimated  range  of  fair  market  value, 
when  proper  justification  is  provided. 
The  amount  of  consideration  can  be 
below  the  estimated  range  of  fair  market 
value,  if  the  Secretary  of  the  Military 
Department  determines  that  a  discount 
is  necessary  for  economic 
redevelopment  and  job  creation. 

(2)  The  amount  of  consideration  paid 
in  the  future  shall  equal  the  present 
value  of  the  agreed-upon  fair  market 
value  or  discounted  fair  market  value. 
Additional  provisions  may  be 
incorporated  in  the  conveyance 
documents  to  protect  the  Department's 
interest  in  obtaining  the  agreed  upon 
consideration.  Also,  the  standard  GSA 
excess  profits  clause,  appropriately 
tailored  to  the  transaction,  will  be  used 
in  the  conveyance  documents  to  the 
LRA. 

(3)  In  a  rural  area,  as  defined  by  this 
rule,  any  EDC  approved  by  the  Secretar>' 
of  the  Military  Department  shall  be 
made  without  consideration  when  the 
base  closure  will  have  a  substantial 
adverse  impact  on  the  economy  of  the 
communities  in  the  vicinity  of  the 
installation  and  on  the  prospect  for  their 
economic  recovery.  The  Secretary  of  the 
Military  Department  concerned  will 
determine  if  these  two  conditions  are 
met  based  on  all  the  information 
considered  in  the  application  for  an 
Economic  Development  Conveyance. 
Specific  attention  will  be  placed  on  the 
business  and  development  plan 
submitted  as  part  of  the  EDC  application 


and  the  criteria  listed  in  section 
91.7(e)(8)  will  be  used. 

(4)  In  those  instances  in  which  an 
EDC  is  made  for  consideration  below 
the  range  of  the  estimated  present  fair 
market  value  of  the  property — or  if  the 
estimated  fair  market  value  is  expressed 
as  a  range  of  values,  below  the  lowest 
value  in  that  range — the  Mifitary 
Department  shall  prepare  a  written 
explanation  why  the  estimated  fair 
market  value  was  not  obtained. 
Additionally,  the  Military  Departments 
must  prepare  a  WTitten  statement 
explaining  why  other  Federal  property 
transfer  authorities  could  not  be  used  to 
generate  economic  redevelopment  and 
job  creation. 
•        •        •        •        • 

Dated;  October  20. 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register.  Uaison 
Officer.  Department  of  Defense. 
[FR  Doc.  94-26504  Filed  10-25-94:  8:45  airj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[TN  132-1-6436a;  FRL-6087-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOH:  Final  rule. 

SUMMARY:  Due  to  an  adverse  comment, 
EPA  is  removing  the  approval  of  a 
marginal  nonattainment  area  state 
implementation  plan  (SIP)  revision  for 
Memphis/Shelby  County,  Tennessee, 
submitted  by  the  State  of  Tennessee  for 
the  purpose  of  bringing  about 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone. 
The  original  action  was  published  in  the 
Federal  Register  on  August  4, 1994.  as 
a  direct  final  rule.  59  FR  39692.  As 
stated  in  the  Federal  Register 
document,  if  adverse  or  critical 
comments  were  received  by  September 
6, 1994.  the  effective  date  would  be 
delayed  and  timely  notice  would  be 
published  in  the  Federal  Register. 
Therefore,  due  to  receiving  an  adverse 
comment  within  the  comment  period. 
EPA  is  removing  amendments  relating 
to  the  SIP  revision  for  Memphis/Shelby 
County,  TN.  in  the  final  rule  and  will 
address  all  public  comments  received  in 


a  subsequent  final  rule  based  on  the 
proposed  rule  also  published  on  August 
4. 1994.  59  FR  39715.  EPA  will  not 
institute  a  second  comment  period  on 
this  document. 

EFFECTIVE  DATE:  October  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  C.  Borel,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  United  States  Environmental 
Protection  Agency.  Region  IV.  345 
Courtland  Street  NfE.  Atlanta,  Georgia 
30365,  (404)  347-3555.  x4197. 
SUPPtfMENTARY  INF0RMATK3N:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  August  4,  1994,  Federal  Register. 
and  in  the  short  informational  notice 
located  in  the  proposed  rule  section  of 
the  August  4.  1994.  Federal  Register. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  September  23.  1994 
lohn  H.  Hankinson.  Jr.. 

Regional  Administrator 

Parts  52  and  81  of  chapter  I.  title  40. 
Code  of  Federal  Regulations,  are 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  SZ 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  RR— Tennessee 

§52.2220    [Amended] 

2.  Section  52.2220  is  a.T.ended  by 
removing  paragraph  (c)(  122). 

PART  61— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401-767lq. 

2.  Section  81.343  is  amended  by 
removing  the  entry  for  "Shelby  County" 
from  the  attainment  status  designation 
table  for  ozone  and  by  adding  a  new 
entrj-  as  the  second  entry  in  the  table  to 
read  as  follows: 

§  81 .343    Tennessee. 
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Tennessee— Ozone 


Designation  area 


Oesignalad 


widssiHCfltiOf) 


Oato^ 


Type 


Date^ 


Type 


Ixtonphis  Area:  Shelly  County  .„ 


NonaRainment 


MarginaL 


'  This  date  is  November  15, 1990,  unless  otherwt  e  noted. 


[FR  Doc  94-26427  Filed  10-25-94;  8:45  ami 
BIUJNQ  coot  ««0-60-P 

40  CFR  Part  112 

[FRL-6086^ 

Request  for  Data  and  Comment  on 
Response  Strategies  for  Facilities  Ttiat 
Handle,  Store,  or  Transport  Certain 
Non-Petroleum  OHs 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  and  request  for  data. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  publishing  a 
notice  and  request  for  data  regarding 
issues  concerning  the  Clean  Water  Act 
section  311  (as  amended  by  the  Oil 
Pollution  Act  of  1990}  requirements  for 
facility  response  plan  preparation  as 
applied  to  non-transportation-related, 
onshore  facilities  that  handle,  store,  or 
transport  animal  fats  and  vegetable  oils. 
This  notice  is,  in  part,  in  response  to  a 
Petition  for  reconsideration  of  EPA's 
final  facility  response  plan  rule  (Final 
Rule).  (59  FR  34070,  July  1, 1994), 
submitted  to  EPA  by  seven  agricultural 
organizations.  The  Petition  asserts  that 
EPA  docs  not  adequately  treat  these  oils 
differently  &om  petroleum  and  toxic 
non-petroleum  oils  in  the  Final  Rule.  In 
support  of  their  Petition,  these 
organizations  rely  on  studies  that  draw 
several  conclusions  concerning  the 
physical,  toxicological.  and  chemical 
properties  of  animal  fats  and  vegetable 
oils  compared  with  other  types  of  oil. 
This  notice  summarizes  the  Petition, 
and  asks  for  data  and  comment  to  assist 
EPA  in  determining  whether  and  how 
the  differences  in  properties  of  various 
oils  warrant  further  different  treatment, 
including  possibly  creating  separate 
facility  response  plan  regulatory  regimes 
for  these  oils  beyond  the  regime 
established  in  the  July  1. 1994  Final 
Rule. 

DATES:  Submit  written  comments  on 
this  notice  on  or  before  January  24, 
1995. 


AC  DRESSES:  Address  conunents  on  this 
notice  to  the  docket  clerk  at  the 
fo  lowing  address:  U.S.  Environmental 
Pr  Jtection  Agency,  SPCC-3,  401  M 
St  eet,  SW..  Washington,  DC  20460. 
Se  nd  one  original  and  two  copies  to  the 
re  [ulatory  docket  and  identify  the 
CO  Dies  by  regulatory  docket  reference 
ni  mber  SPCC-3.  TTie  docket  is  open 
fr(  m  9:00  a.m.  to  4:00  p.m.,  Monday 
th  -ough  Friday,  excluding  Federal 
he  Udays.  Docket  materials,  including 
an  f  materials  referenced  in  this  notice, 
m  ly  be  reviewed  by  appointment ^y 
ca  ling  (202)  260-3046.  (The  titles  of 
dc  cket  materials  referenced  in  this 
nc  tice  are  listed  in  Section  VI.) 
In  crested  persons  may  copy  a 
m  Lximum  of  266  pages  from  any  one 
re  ;ulatory  docket  at  no  cost.  Additional 
copies  are  S0.15  per  page,  plus  a  $25.00 
aoninistrative  fee. 

FGR  FURTHER  INFORMATION  CONTACT: 
Bdbbie  Lively-Diebold,  Oil  Pollution 
Response  and  Abatement  Branch, 
Eitiergency  Response  Divisicm  (5202G), 
U,  S.  Enviroimiental  Protection  Agency, 
4(  1  M  Street  SW.,  Washington,  DC 
2(  460,  at  (703)  356-8744:  the  ERNS/ 
SI  CC  Information  line  at  (202)  260- 
2i  42;  or  the  RCRA/Superfund  Hotline  at 
(8  K))  424-9346  (in  the  Washington,  DC 
m  Jtropohtan  area.  |703l  412-9810).  The 
T«  lecommunications  Device  for  the  Deaf 
(T  DD)  Hotline  number  is  (800)  553^ 
7(  72  (in  the  Washington,  DC 
m  itropolitan  area,  [703]  412-3323). 

SI  PPLEMENTARY  INFORMATION: 


background 

Introduction 


On  July  1. 1994,  EPA  published  its 
F:  nal  Rule  amending  the  Oil  Pollution 
Pi  Bvention  regulation  (40  CFR  part  112) 
tc  incorporate  new  requirements  to 
in  iplement  section  4202(a)(6)  of  the  Oil 
Pi  illution  Act  of  1990  (OP A),  amending 
se  ction  311(j)(5)  of  the  Clean  Water  Act 
(C  WA).  (See  33  U.S.C.  1321  ())(5).)  (Oil 
Pi  illution  Prevention:  Non- 
T  ansportation-Related  Onshore 
Fi  cilities;  Final  Rule.  59  FR  34070.  July 
1,  1994.)  The  Final  Rule  directs  certain 
fa  :ility  owners  and  operators  to  prepare 


plans  for  responding  to  a  worst  case 
discharge  of  oil,  and  to  a  substantial 
threat  of  such  a  discharge.  Under 
authority  of  section  311())(1)(C)  of  the 
CWA.  the  Final  Rule  requires  planning 
for  a  small  and  medium  discharge  of  oil. 
as  appropriate. 

Under  section  4202(a)(6)  of  the  CM'A, 
these  planning  requirements  apply  to 
owners  and  operators  of  all  offshore 
facilities  and  any  on^ore  facility  that, 
"because  of  its  location,  could 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  into  or  on  the  navigable 
waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone."  OPA  directs 
owners  and  operators  of  these  facilities 
to  prepare  a  plan  for  responding  "to  the 
maximum  extent  practicable,  to  a  worst 
case  discharge,  and  to  a  substantial 
threat  of  such  a  discharge  of  oil  or  a 
hazardous  substance."  The  July  1, 1994. 
Final  Rule  establishes  requirements  for 
plans  for  responding  to  discharges  of  oil 
h-om  certain  onshore  facilities  within 
EPA's  jurisdiction. 

EPA  published  the  proposed  fiacility 
response  plan  rule  on  February  17, 1993 
(58  FR  8824).  One  of  the  issues  on 
which  the  Agency  received  comment 
was  whether  EPA  should  establish 
separate  response  plan  requirements 
and  selection  criteria  for  owrners  or 
operators  of  facilities  that  handle,  store, 
or  transport  non-petroleum  oils.  Among 
other  things,  some  commenters  argued 
that  fundamental  chemical  and  physical 
differences  between  petroleum  and  non- 
petroleum  oils  indicate  the  necessity  for 
different  response  techniques  and 
equipment.  At  least  two  conunents  on 
the  proposed  rule  asserted  that  lack  of 
toxicity  was  a  property  distinguishing 
some  non-petroleum  oils  both  from 
petroleum  and  other  non-petroleum 
oils.  (See  letters  commenting  on  the 
February  17, 1993,  proposed  rule  from 
the  National  Renderers  Association 
[SPCC-2P-2-1248J;  and  on  behalf  of  the 
American  Soybean  Association,  the 
Com  Refiners  Association,  the  National 
Com  Growers  Association,  the  Institute 
of  Shortening  &  Edible  Oils,  the 
National  Cotton  Council,  the  National 
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Cottonseed  Products  Association,  and 
the  National  Oilseed  Processors 
Association,  [SPCC-2P-2-L34I.)  The 
letter  on  behalf  of  the  seven  agricultural 
organizations  [SPCC-2P-2-L341  asked 
EPA  to  "provide  for  a  different  approach 
to  response  and  removal  methodologies 
for  these  substances  than  that  required 
forpetroleum  oil." 

EPA's  Final  Rule  for  non- 
transportation-related  facility  response 
plans  provides  a  strategy  for  petroleum 
oils  and  non-petroleum  oils  that  gives  a 
considerably  greater  degree  of  flexibility 
to  owners  and  operators  of  non- 
petroleimi  oil  faciHdes  than  to  owners 
and  operators  of  petroleum  oil  facilities 
in  designing  their  plans.  The  Petitioners 
contend  that  EPA  should  avoid  treating 
the  category  animal  fiats  and  vegetable 
oils  with  the  category  toxic,  non- 
petroleum  oils.  EPA  addressed  the 
likely  differences  in  responding  to 
petroleum  oil  as  opposed  to  non- 
petroleum  oil,  and  created  an  approach 
that  allows  owners  or  operators  of 
facilities  that  handle,  store,  or  transport 
non-petroleum  oils  flexibility  to 
determine  appropriate  response 
equipment  levels  within  the  framework 
established  by  the  regulation  (See 
Section  7.7  of  Appendix  E  to  40  CFR 
part  112).  The  Agency  provided  further 
flexibility  by  allowing  the  Regional 
Administrators  (R.^)  to  assess  the 
adequacy  of  response  plans  including 
those  for  non-petroleum  facilities, 
recognizing  the  greater  knowledge  RAs 
have  about  facilities  and  geographic- 
specific  environmental  areas  within 
their  Regions. 

EPA's  approach  for  the  identification 
of  response  resources  for  non-petroleum 
oil  facilities  is  adapted  from,  and 
consistent  with,  the  U.S.  Coast  Guard's 
(USCG)  interim  final  rule  establishing 
response  plan  requirements  under  the 
OPA  for  owners  and  operators  of 
marine-transportation-related,  non- 
petroleum  oil  facihties.  (See  33  CFR  part 
154.  The  docket  includes  a  chart 
comparing  USCG  plan  resource 
requirements  for  petroleum  and  non- 
petroleum  oil  facilities,  and  referencing 
the  applicable  sections  of  the  USCG 
facility  response  plan  rule.)  As  with  the 
USCG  Interim  Final  Rule,  the  EPA 
approach  gives  these  fiacility  owners  and 
operators  substantial  latitude  in 
calculating  required  response  resources 
for  their  non- petroleum  facilities. 

To  calculate  resources  for  non- 
petroleum  oil  facilities,  an  owner  or 
operator  is  not  limited  to  using 
emulsification  or  evaporation  factors  in 
Appendix  E  (the  Equipment  Appendix) 
of  the  Final  Rule,  as  required  for 
petroleum  oil  facilities.  Rather,  these 
owmers  and  operators  must:  (1)  show 


procedures  and  strategies  for  responding 
to  the  maximum  extent  practicable  to  a 
worst  case  discharge;  (2)  show  sources 
of  equipment  and  supplies  necessary  to 
locate,  recover,  and  mitigate  discharges: 
(3)  demonstrate  that  the  equipment 
identified  in  the  plan  vwll  work  under 
the  conditions  and  in  the  areas  that  the 
plan  covers,  and  reach  the  area  within 
required  times;  and  (4)  ensure  the 
availability  of  required  resources  by 
contract  or  other  approved  means.  EPA 
does  not  prescribe  the  type  and  amount 
of  equipment  that  response  plans  for 
non-petroleum  oil  discharges  must 
identifv  (See  Section  7.7  of  Appendix  E 
to  40  CFR  part  112). 

EPA's  Final  Rule  is  consistent  with 
the  CWA  section  311(j)(5)  (as  amended 
by  section  4202(a)  of  the  OPA),  which 
requires  facility  response  plans  to 
"remove  to  the  maximum  extent 
practicable"  a  worst  case  discharge  of 
oil  or  a  hazardous  substance.  In  many 
responses  to  discharges  of  oil,  response 
personnel  may  lieed  to  employ 
containment  boom,  skimmers,  or  other 
equipment  to  contain  oil  and  remove  oil 
from  water.  Responders  also  may 
employ  other  strategies  appropriate  for 
the  area.  These  strategies  apply  to  all 
oils  and  do  not  distinguish  among  types 
of  oil  (i.e.,  petroleum  and  non- 
petroleum  or  toxic  and  non-toxic  oils). 

As  EPA  stated  in  the  Final  Rule  (59 
FR  34088),  when  results  from  research 
on  such  factors  as  emulsification  or 
evaporation  of  non-petroleum  oil  are 
available,  the  Agency  may  change  the 
rule  regarding  the  type  of  response 
resources  for  which  an  owner  or 
operator  of  a  non-petroleum  oil  facility 
must  plan. 

II.  The  Organizations'  Petition 

By  a  letter  dated  August  12, 1994, 
EPA  received  a  "Petition  for 
Reconsideration  and  Stay  of  Effective 
Date"  of  the  OPA-mandated  facility 
response  plan  Final  Rule  as  that  rule 
applies  to  facilities  that  handle,  store,  or 
transport  animal  fat  or  vegetable  oils. 
The  Petition  was  submitted  on  behalf  of 
seven  agricultural  organizations  ("the 
Organizations"  or  "Petitioners"):  the 
American  Soybean  Association,  the 
Com  Refiners  Association,  the  National 
Com  Growers  Association,  the  Institute 
of  Shortening  &  Edible  Oils,  the 
National  Cotton  Council,  the  National 
Cottonseed  Products  Association,  and 
the  National  Oilseed  Processors 
Association. 

To  support  their  Petition,  the 
Organizations  reiierence  an  industry- 
sponsored  study  titled  "Environmental 
Effects  of  Release  of  Animal  Fats  and 
Vegetable  Oils  to  Waterways  '  (prepared 
by  ENVIRON  Corporation,  June  28, 


1993)  and  an  associated  study  titled 
"Diesel  Fuel,  Beef  Tallow,  RBD  Soybean 
Oil  and  Crude  Soybean  Oil:  Acute " 
Effects  on  the  Fathead  Minnow, 
Pimephales  Promeias"  (prepared  by 
Aqua  Survey,  toe.  May  21, 1993).  Both 
of  these  studies  had  been  submitted  to 
EPA  during  the  faciUty  response  plan 
mlemaking  as  enclosures  to  a  oommcnt 
filed  over  nine  months  after  the  close  of 
the  comment  period. 

The  ENVIRON  study  concludes  that 
"animal  fats  and  vegetable  oils  are 
significantly  different  from  petroleum 
oils  in  their  effects  on  the  aquatic 
enviromnent  and  so  merit  separate 
treatment  in  environmental 
regulations."  Among  other  things. 
ENVIRON  concludes  that  "animal  fat 
and  vegetable  oils  are  orders  of 
magnitude  less  toxic  than  petroleum 
oils  to  aquatic  Hfe;"  that  "there  are  no 
accumulating  or  otherwise  harmful 
components  in  animal  fats  and 
vegetable  oils  that  are  irritating,  toxic  or 
carcinogenic;"  and  that  "animal  fats  and 
vegetable  oils  are  easily  biodegraded  by 
bacteria  using  them  as  food."  The  study 
also  concludes  that  these  oils  can  coat ' 
aquatic  biota  and  foul  wildlife,  causing 
hypothermia  when  fur  or  feathers  mat; 
and  that  these  oils  have  a  high 
"Biological  Oxygen  Demand"  (or  BOD), 
which  may  result  in  oxygen  deprivation 
where  there  is  a  large  spill  in  a  confined 
body  of  water  with  a  low  flow  and  low 
diUition  rate.  The  ENVIRON  study's 
ultimate  conclusion  is  that  animal  fats 
and  vegetable  oils  are  sufficiently 
different  from  petrolexmi  oils  and  other 
hazardous  materials  that  they  merit 
separate  treatment  in  environmental 
regulations. 

The  Aqua  Survey,  Inc  study  presents 
the  results  of  Aqua  Survey's  tests  of  the 
acute  toxicity  of  the  test  substances  on 
the  Fathead  minnow  at  five 
concentrations  of  each  test  substance. 
Based  on  the  study  results,  the 
Organizations  assert  that  animal  fats  and 
vegetable  oils — unlike  petroleum -based 
oil  and  toxic  non-petroleum  oils — "are 
non-toxic,  readily  biodegradable,  not 
persistent  in  the  environment,  and,  in 
fact,  are  essential  components  of  human 
and  wildlife  diet." 

Based,  in  part,  on  these  studies,  the 
Petitioners  ask  EPA  to  create  a 
regulator)-  regime  for  response  planning 
for  non-petroleum,  "non-toxic"  oib 
separate  from  the  regime  established  for 
petroleum  oils  and  "toxic,"  non- 
petroleum  oils.  The  Petitioners  furthnr 
submitted,  as  an  Appendix  to  their 
Petition,  specific  suggested  language  to 
amend  the  July  1,  1994.  facility  response 
plan  rule  to  allow  mechanical  dispersal 
and  "no  action"  options  for  responding 
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to  a  spill  of  animal  fats  and  vegetable 
oils. 

m.  Addressing  Issues  Presented  in  the 
ENVIRON  and  Aqua  Survey  Studies 

EPA  acknowledged  in  the  Final  Rule 
that  response  strategies  for  petroleum 
and  non-petroleum  oils  may  differ  (59 
FR  34088).  However,  because  the 
Agency  was  aware  of  little  data  to 
support  developing  a  separate 
regulatory  regime  for  non-petroleum  oils 
and  because  the  OFA  calls  for  resources 
to  remove  "oil"  (broadly  defined  in 
section  311  of  the  Clean  Water  Act),  the 
Agency  adopted  the  regime  described  in 
the  Final  Rule  (see  59  FR  3470  at  34087. 
34088)  and  sunmiarized  above. 

The  U.S.  Fish  and  Wildlife  Service 
(FWS)  took  issue  with  many  statements 
in  the  ENVIRON.Report  in  a  letter  to  the 
Research  and  Special  Projects 
Administration  (U.S.  Department  of 
Transportation).  (See  Letter  from 
Michael  J.  Spear,  Assistant  Director, 
Ecological  Services,  FWS  to  Ms.  Ana  Sol 
Gutierrez,  Research  and  Special  Projects 
Administration.  U.S.  Department  of 
Transportation,  April  11, 1994.)  The 
FWS  expressed  concern  with  ENVIRON 
statements  suggesting  that  edible  oils 
and  fats  pose  no  real  risk  to  fish  and 
wildlife.  FWS  states  that  although 
petroleum  oils  may  pose  greater  risks 
than  vegetable  oils  for  acute  toxicity  to 
fish  and  wildlife  from  ingestion  and 
inhalation  of  petroleum  oil's 
hydrocarbon  component,  both  types  of 
oil  pose  chronic  effects  frem  the  fouling 
of  coats  and  plumage  in  wildlife,  which 
often  leads  to  death.  FWS  also  stated 
that  in  some  circumstances,  edible  oils 
can  persist  in  the  environment  for 
extended  periods  of  time,  forming  mat 
and  encrustation  similar  to  petroleum 
products,  potentially  causing  chronic 
adverse  effects  to  fish. 

NOAA  also  has  evaluated  the  effects 
on  the  environment  of  spilled  non- 
petroleum  oils,  including  coconut,  com, 
cottonseed.fish,  and  palm  oils.  (See  a 
Memorandum  for  the  Record,  date  June 
3, 1993,  from  NOAA  Hazardous 
Materials  Response  and  Assessment 
Division.)  The  NOAA  assessment,  based 
on  literature  research,  addresses 
physical  and  chemical  properties  and 
toxicity  of  these  and  other  oils,  and 
indicates  that  some  edible  oils,  when 
spilled,  may  have  adverse 
environmental  effects.  Some  of  these 
effects  seem  to  contradict  conclusions  in 
the  ENVIRON  study.  According  to 
NOAA,  coconut  and  palm  oils  are  very 
viscous:  in  most  coastal  waters,  these 
oils  probably  would  persist  for  over  a 
decade.  By  contrast,  ENVIRON 
concluded  that  animal  fats  and 
vegetable  oils  "are  easily  biodegraded 


y  bacteria,"  and  that  the  physical 
pacts  of  non-recoverable  animal  fats 
d  vegetable  oils  "would  be  of  limited 
uration." 

Tri-State  Bird  Rescue  and  Research 
SBR)  made  a  statement  on  the 
INVIRON  study  in  response  to  a  request 
or  comment  from  the  Department  of  the 
nterior.  (TSBR  provides  contingency 
ilanning.  training  workshops,  and 
mergency  response  for  wildlife  affected 
y  oil  spills.)  A  summary  of  the  TSBR 
tatement  was  published  in  its  "Wildlife 
[  Oil  Spills."  (See  Vol.  4,  No.  1-Winter/ 
Ipring  1994.)  In  the  summary.  TSBR 
I  nakes  the  following  observation: 
While  edible  oils  do  not  contain  the 
oxic  components  of  many  of  the 
tolyaromatic  hydrocarbons,  they  do 
lave  many  of  the  same  physical 
troperties  as  petroleum  oils;  the 
nimals  and  birds  will  suffer  the  same 
(hysical  effects  from  edible  oils  as  they 
v'ould  firom  contamination  with 
(etroleum  products." 

Among  the  studies  reviewed  by  USCG 
for  the  usee  rule  referenced  above) 
ttesting  to  the  harmful  effects  of  non- 
tetroleum  oils  in  the  environment  is  an 
ntemational  Maritime  Organization 
IMO)  study  titled  "Harmful  Effects  on 
Urds  otFloating  Lipophilic  Substances 
)ischarged  from  Ships."  The  IMO  study 
mderscores  ENVIRON's  findings  of  the 
)hysical  hazards  associated  with  non- 
)etroleum  oil.     . 

V.  Request  for  Public  Comment 

In  view  of  the  differing  scientific 
:onclusions  reached  by  the  Petitioners, 
he  FWS.  and  other  groups  and 
igencies,  EPA  requests  broader  public 
:omment  on  issues  raised  by  the 
'etitioners.  These  include  whether  to 
lave  different  specific  response 
ipproaches  for  releases  oj  aniihal  fats 
ind  vegetable  oils  (rather  than  increased 
lexibility),  and  the  effects  on  the 
jnvironment  of  releases  of  these  oils. 
I? A  also  asks  for  information  regarding 
he  following  specific  questions. 

What  data  are  there  on  both  the 
)robability  that  spilled  animal  fats  and 
vegetable  oils  will  persist  in  the 
invironment,  and  the  physical  effects  of 
liese  substances  on  wildlife  and  aquatic 
)iota?  To  what  extent  do  environmental 
actors  such  as  water  temperature  affect 
he  physical  characteristics  of  animal 
ats  and  vegetable  oils  and  the  strategies 
or  cleaning  up  the  oil? 

Both  the  ENVIRON  and  Aqua  Survey 
nc.  studies  imply  that  there  is  some 
evel  or  concentration  at  which  animal 
ats  and  vegetable  oils  are  hazardous  to 
Mrildlife  when  ingested.  Are  there 
additional  further  studies,  scientific 
japefs,  or  other  data  that  bear  onthe 
ssue?  Are  there  data  showing  at  what 


concentrations  animal  fat,  vegetable  oil, 
and  other  non-toxic  oils  have  adverse 
effects  on  animals  that  ingest  such  oils? 
How  critical  is  the  matter  of  an  oil's 
toxicity  in  determining  what  kind  of 
equipment  resources  and  strategies 
responders  should  use  in  containment 
and  recover}'? 

The  Agency  also  requests  comment  on 
whether  there  are  data  to  demonstrate 
that  .the  response  approach  set  out  in  the 
rule  for  non-petroleum  oils  is  either 
unnecessary  or  harmful.  Does  spill  size 
or  location  affect  whether  a  response 
can  be  more  harmful  than  leaving  the  oil 
in  the  environment?  If  so,  how  and  to 
what  degree?  Are  there  circumstances 
where  response  techniques  like 
containing  and  removing  a  discharge  of 
animal  fats  and  vegetable  oils  are  more 
harmful  than  dispersing  these  oils 
through  use  of  chemical  or  mechanical 
dispersants?  Are  there  effective, 
available,  and  authorized  chemical 
dispersants  that  responders  can  use  for 
discharged  animal  fats  and  vegetable 
oils? 

Are  there  data  on  emulsification  and 
evaporation  factors  for  non-petroleum 
oils  that  EPA  can  use  to  determine 
whether  to  revise  the  facility  response 
plan  rule  for  facilities  that  handle,  store, 
or  transport  non-petroleum  oils, 
including  animal  fats  and  vegetable 
oils? 

is  there  research  in-progress  or 
planned  research  on  the  issues  raised  in 
this  notice? 

V.  Further  Action 

After  review  and  evaluation  of  the 
public  comments  on  this  notice,  EPA 
will  decide  whether  data  support 
creating  a  new  facility  response  plan 
regulatory  regime  for  facilities  that 
handle,  store,  or  transport  non- 
petroleum  oils  which  Petitioners  assert 
are  non-toxic.  EPA's  determination  may 
take  the  form  of  no  further  action, 
guidance,  or  some  other  regulatory 
action. 

VI.  List  of  Documents  Available  for 
Review  in  the  Docket 

"Comparison  of  CG  Response  Planning 
Regulations  for  Petroleum  and  Non- 
petroleum  Oils,"  United  States  Coast 
Guard,  undated 

"Diesel  Fuel.  Beef  Tallow,  ROD  Soybean  Oil 
and  Crude  Soybean  Oil:  Acute  Effects  on 
the  Fathead  Minnow,  Pimephales 
Promelas."  Aqua  Survey,  Inc.,  May  21, 
1993 

"Environmental  Effects  of  Releases  of  Animal 
Fats  and  Vegetable  Oils  to  Waterways," 
ENVIRON  Corporation.  June  28. 1993 

"Harmful  Effects  on  Birds  of  Floating 

Lipophilic  Substances  Discharged  firom 
Ships,"  International  Maritime 
Organization  (IMO) 


"Final  Rule  on  Oil  Pollution  Prevention; 
Non-Transportation-Related  Onshore 
Facilities,  Docket  No.  SPCC-2P;  Petition 
for  Reconsideratioa  and  Sfey  of  Efiective 
Date,"  August  12, 1994 

■•Non-Petroleum  Oils."  National  Ocennc  and 
Atmoepheric  Admiaistiatiao  (NOAA) 
Memorandum  for  the  Record,  June  3, 
1994 

"Oil  ft  Chemical  Spills,"  Wildlife  ft  Oil 
Spills,  Vol.  4  Na  1— Winter/Spring, 
1994  , 

"Oil  Pollution  Prevention;  Non- 
Transportation-Related  Onshore 
Facilities;  Fmal  Rule,"  59  FR  34070,  Julv 
1,1994 

"Oil  Pollution  Prevention;  Noa- 
Transportation-Related  Onshore 
Facilities;  Proposed  Rule,"  58  FR  0824, 
February  17,  1993 

"Oil  Pollution  Prevention,  Applicability  of 
40  CFR  part  112  to  Non-Petroleum  Oils; 
Notice"  40  FR  28349,  July  9, 1975. 

•■SPCC-2P-2-1248,"  Philip  H.  Kimball, 
National  Renderers  Association.  Inc., 
April  19, 1993 

"SPCC-2P-2-L34,"  Duncan  C  Smith  III  and 
Warren  L.  Dean,  Jr.,  January  24, 1994 

"U.S.  Fish  and  Wildlife  Service'  Letter  from 
Michael  J.  Spear,"  Assistant  Director, 
Ecological  Services,  to  Ms.  Ana  Sol 
Gutierrez,  Research  and  Special  Projects 
Administration,  U.S.  Department  of 
Transportation,  dated  April  11, 1994 

List  of  Subjects  in  40  CFR  Part  112 

Environmental  protection.  Oil 
pollution.  Penalties.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  14. 1994. 
Elliott  P.  Laws. 

Assistant  Administrator,  Office  of  Solid  Waste 

and  Emergency  Response. 
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40  CFR  Part  180 
[OPP-300296A:  FRL-4908-2I 
RIN  2070nAB78 

Acrylonitrile  Butadiene  Copoiyroer; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  aciylonitrile- 
butadieoe  copolymer  wheo  used  as  an 
inert  ingredient  (component  of  ear  tags 
and  similar  slow-release  devices)  in 
pesticide  formulations  applied  to 
animals.  Y-Tex  Corp.  requested  this 
regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  October  26. 1394. 
ADDRESSES:  Wxittea  nhjar-tipns  and 
hearing  requests,  identified  by  the 


document  control  nuoiber.  [OPP- 
300296AJ.  may  be  submitted  to:  Hearieg 
Clerk  (1900),  Environmentel  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW„ 
Washington.  DC  20460.  A  copy  of  any 
objections  aod  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  DivisioB 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  ProteclioB  Agency,  401 
M  St.  SW..  Washington,  DC  20460.  In 
person,  bring  copy  of  d>|ections  aad 
hearing  request  to:  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to;  EPA 
Headqxiarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kerry  Leifer,  Registration  Division 
(7508W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  North,  6th  Fl..  2800 
Crystal  Dnve,  Arlington,  VA  22202. 
{703)-308-8323. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  27,  1994  (59  FR 
38151),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Y-Tex  Corp..  P.O. 
Box  1450. 1825  Big  Horn  Ave..  Cody. 
WY  82414.  had  requested  that  Oje 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(e)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  acrylonitrile-butadiene 
copolymer,  FD  &  C  Yelow  No.  6 
aluminum  lake,  2-(2'-hydraxy-5'- 
methylphenyl)ben2otriazole  and 
octadecyl  3,5-di-tert-butyl-4- 
hydrox-yhydrocinnamate  when  used  as 
components  of  ear  tags  and  simile 
slow-release  devices  in  pesticide 
formulations  applied  to  animals.  The 
proposal  was  a  reissuance  of  the  original 
proposal  that  aprpeared  in  the  Federal 
Register  of  February  3, 1989  (54  FR 
5502),  and  responded  to  a  comment  by 
including  a  revised  calculation  of 
lifetime  risk  from  exposure  to 
monomeric  acrylonitrile. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  CoUowing  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  d»ir  o%yQ): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 


polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageemn  and  modified  oeiluiose: 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxidty;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  tie  proposed 
rule. 

The  data  submitted  on  the  propose 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
MTill  protect  the  public  health. 
•  Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  bv 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following; 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  sucii  issues  in  fa\'or  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to'justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct  4, 1993)'.  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMBJ  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
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regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
anniml  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
iobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 
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F  Lusuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

F  ursuant  to  the  requirements  of  the 
Rej  ulatory  Flexibility  Act  (Pub.  L.  96- 
354  94  Stat.  1164,  5  U.S.C.  601-612), 
theJAdministrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
nufiber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 


Lis 


I  nvironmental  protection, 
Ad  ninistrative  practice  and  procedure. 
Agi  icultural  commodities.  Pesticides 


Inert  ingredients 


Acryloriitrile-tHJtadiene  copolymer  (CAS  Reg.  H ). 
9003-18-3)  conforming  to  21  CFR  180.22,  mir  i- 
mum  average  molecular  weight  1 ,000. 
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40  CFR  Part  180 

[PP  8F3689/R2081;  FRL-4912-8] 

RIN  2070-AB78 

Pesticide  Tolerances  for  Aluminum 
Tris(0-Ethylphosphonate) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  the  fungicide 
fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate),  in  or  on  pome  fruit 
at  10  parts  per  million  (ppm).  This 
regulation  to  establish  the  maximum 
permissible  level  of  residues  of  the 
fungicide  in  or  on  this  commodity  was 
requested  in  petitions  submitted  by 
Rhone-Poulenc  Ag  Co. 
DATES:  This  regulation  becomes 
effective  October  26, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  8F3689/ 
R20811,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St., 
Washington,  DC  20460.  A  copy  of  any 


of  Subjects  in  40  CFR  Part  180 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Septedlber  20, 1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§  1 80.1 001    Exemptions  from  the 
requirement  of  a  tolerance. 

•        •        *        *        * 

(e)  *    •    • 


Limits 


Uses 


Carrier  in  animal  tag  and  similar  slow-release  de- 
vices. 


obj  ictions  and  hearing  request  filed 
wit  1  the  Hearing  Clerk  should  be 
ide  itified  by  the  document  control 
nui  nber  and  submitted  to:  Public 
Re!  ponse  and  Program  Resources 
Bn  nch.  Field  Operations  Division 
(75  )5C).  Office  of  Pesticide  Programs, 
En'  ironmental  Protection  Agency,  401 
M  :  ;t.,  SW.,  Washington  DC  20450.  In 
pel  soil,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
Vi^22202, 1921  Jefferson  Davis  Hwry., 
Ar  ington,  VA  22202.  Fees 
ace  ompanying  objections  shall  be 
lab  ;led  "Tolerance  Petition  Fees"  and 
for  varded  to:  EPA  Headquarters 
Ao  lounting  Operations  Branch,  OPP 
(Tc  lerance  Fees),  P.O.  Box  360277M, 
Pit  sburgh,  PA  15251. 

FOI  FURTHER  INFORMATION  CONTACT:  By 
ma  1:  Cynthia  Giles-Parker,  Product 
'Ma  lager  (PM)  22,  Registration  Division, 
En  'ironmental  Protection  Agency,  401 
M  it.,  SW.,  Washington,  DC  20460. 
Of  ice  location  and  telephone  number: 
Rn  .  229,  CM  #2, 1921  Jefferson  Davis 
Hv  y.,  Arlington,  VA  22202,  (703)-  305- 
55'  0. 

SUI  PLEMENTARY  INFORMATION:  EPA 

iss  led  a  notice,  published  in  the 

F«  eral  Register  of  October  20, 1988  (53 

FR  41238),  which  announced  that 

Rh  )ne-Poulenc  Ag  Co.,  P.O.  Box  12014, 


2  T.W.  Alexander  Drive,  Research 
Triangfe  Park,  NC  27709,  had  submitted 
a  pesticide  tolerance  petition  (PP 
8F3689),  and  a  food/ feed  additive 
petition  (FAP  8H5567)  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  sections  408(d)  and  409  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(d), 
establish  a  tolerance  for  the  fungicide 
fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate),  in  or  on  pome  fruit 
at  10  ppm  and  pome  firuit  juice  and 
pome  fruit  pomace  (wet  and  dry)  at  12 
ppm,  respectively.  Subsequently,  the 
Agency  reviewed  an  apple-processing 
study  and  concluded  that  section  409  > 
tolerances  for  pome  fiiiit  juice  and  pome 
fruit  pomace  were  unnecessary,  and  the 
food/feed  additive  petition  was 
withdrawn. 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  August  3, 1994  (59 
FR  39568),  which  announced  that  EPA 
was  reissuing  the  pesticide  petition  (PP 
8F3689)  for  the  fungicide,  aluminum 
tris(O-ethylphosphonate).  in  or  on  pome 
fruit  at  10  ppm.  EPA  reissued  the 
petition  because  more  than  5  years  had 
passed  since  the  first  notice  of  filing. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  these  notices  of 
filing. 


The  data  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include: 

1.  A  rat  acute  oral  study  with  an  LDjo 
of  5.4  grams  (g)/kilogram  (kg). 

2.  A  mouse  acute  oral  study  with  an 
LDso  of  3.4  gm/kg. 

3.  A  90-day  rat-feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  5,000 
ppm  (500  milligrams  (mg)/kg/day). 

4.  A  90-day  dog  feeding  study  with  a 
NOEL  of  10,000  ppm  (250  mg/ke/day). 

5.  A  21-day  rabbit  dermal  study  with 
a  NOEL  of  1.5  g/kg/day  [the  highest 
dose  tested  (HDT)). 

6.  A  carcinogenicity  study  in  mice 

,  with  no  carcinogenic  effects  observed  at 
any  dose  level  under  the  conditions  of 
the  study  (the  highest  dose  tested  was 
2,857/4,286  mg/kg  body  weight  (bvrt)/ 
day). 

7.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of 
8,000  ppm  (400  mg/kg  bvrt/day)  for 
systemic  effects  (carcinogenic  effects 
observed  are  discussed  below). 

8.  A  2-year  dog  feeding  study  with  a 
NOEL  of  10,000  ppm  (250  m^g  bwt/ 
day)  and  a  Lowest  Effect  Level  (LEL)  of 
20,000  ppm  (500  mg/kg  bul/day)  based 
on  a  slight  degenerative  effects  on  the 
testes. 

9.  A  reproduction  study  in  rats  with 
a  NOEL  of  300  mg/kg  bwt/day  and  a 
LEL  of  600  mg/kg  bwt/day  based  on 
effects  on  animal  weights  in  some 
groups  and  urinary  tract  changes  in 
some  groups. 

10.  Teratology  studies  in  rabbits  and 
rats  with  teratogenic  NOELs  of  500  mg/ 
kg/day  and  1,000  mg/kg/day, 
respectively. 

11.  Ames  mutagenicity  assays,  E.  coJi 
phage  induction  tests,  micronucleus 
tests  in  mice,  DNA  repair  tests  using  E. 
coli,  and  Saccharomyces  cervisiae  yeast 
assay  that  were  negative. 

As  stated  in  a  notice,  published  in  the 
Federal  Register  of  November  2, 1983 
(48  FR  50532),  carcinogenic  effects  were 
noted  in  the  rat  chronic  feeding/ 
carcinogenicity  study.  In  this  study, 
Charles  River  CD  rats  were  dosed  with 
aluminum  tris(O-ethylphosphonate)  at 
levels  of  0,  2,000.  8,000,  and  40,000/ 
30,000  ppm  (0, 100, 400,  and  2,000/ 
1,500  mg/kg  bwt/day).  The  40,000  ppm 
dose  was  reduced  to  30,000  ppm  after 
2  weeks  following  observations  of 
staining  of  the  abdominal  fiir  and  red 
coloration  of  the  urine  at  40,000  ppm 
(2,000  mg/kg  burt/day). 

The  highest  dose  level  of  the  chemical 
tested  in  the  male  Charles  River  CD-I 
rats  (2,000/1,500  mg/kg  bwt/day)  in  this 
study  appears  to  approximate  a 
maximum  tolerated  dose  (MTD)  based 


on  the  finding  of  urinary  bladder 
hyperplasia  at  this  dose.  Similarly,  an 
MTD  level  appeared  to  be  satisfied  in 
the  female  Charles  River  CD-I  rats  at  the 
high-dose  level  of  2,000  mg/kg  bwt/day, 
during  the  first  2  weeks  of  the 
carcinogenicity/chronic  feeding  study, 
before  the  dose  level  was  reduced  to 
1 ,500  mg/kg  bwt/day. 

The  study  demonstrated  a 
significantly  elevated  incidence  of 
urinary  bladder  tumors  (adenomas  and 
carcinomas  combined)  at  the  highest 
dose  level  tested  (2,000/1,500  mg/kg)  in 
male  Charles  River  CE>-1  rats.  The 
tumors  were  mainly  seen  in  surviving 
males  at  the  time  of  terminal  sacrifice. 
The  original  pathological  diagnosis  of 
these  tumors  was  independently 
confirmed  by  another  consulting 
pathologist,  who  also  reported  an 
elevated  incidence  of  urinary  bladder 
hyperplasia  in  high-dose  male  rats.  No 
increase  in  the  incidence  of  urinary 
bladder  tumors  was  observed  in  female 
rats. 

In  1986,  the  Health  Effects  Division 
Peer  Review  Committee  for 
Carcinogenicity  of  the  Office  of 
Pesticide  Programs  concluded  that  the 
available  data  provided  limited 
evidence  of  the  carcinogenicity  of 
fosetyl-Al  in  male  rats  and  classified  the 
pesticide  as  a  Category  C  carcinogen 
(possible  human  carcinogen  with 
limited  evidence  of  carcinogenicity  in 
animals)  in  accordance  with  proposed 
Agency  guidehnes,  published  in  the 
Federal  Register  of  November  23, 1984 
(49  FR  46294).  The  Health  Effects 
Division  Peer  Review  Committee  for 
Carcinogenicity  determined  that  a 
quantitative  risk  assessment  was  not 
appropriate  for  the  following  reasons: 

1.  Tne  carcinogenic  response 
observed  vdth  this  chemical  was 
confined  solely  to  the  high-dose  males 
at  one  site  (urinary  bladder)  in  rats. 

2.  The  tumor  response  was  primarily 
due  to  an  increase  in  benign  tumors. 

3.  The  tumors  were  seen  only  in 
surviving  animals  at  the  time  of 
terminal  sacrifice. 

4.  The  carcinogenic  effects  were 
observed  only  at  unusually  high  doses 
which  exceed  the  commonly  used  limit 
dose  of  1 ,000  mg/kg/day  recommended 
as  an  upper-limiting  dose  for  bioassays. 

5.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to 
Charles  River  CD-I  mice  at  dose  levels 
ranging  from  2,500  to  30,000  ppm  (357 
to  4,286  mg/kg  bwt/day). 

6.  Fosetyl-Al  was  not  mutagenic  in 
eight  well  conducted  genotoxic  assays. 

In  1993,  the  Health  Effects  Division 
Peer  Review  Committee  (PRC)  for 
Carcinogenicity  revisited  the 
carcinogenicity  classification  of  fosetyl- 


Al  due  to  a  recent  90-day  feeding  study 
of  fosetyl-Al  in  rats  which  showed  a 
strong  association  between  the  presence 
of  uroliths  in  the  urinary  bladder  and 
the  incidence  of  urinary  bladder  tumors 
in  treated  rats.  The  PRC  concluded  that 
fosetyl-Al  is  not  amenable  to 
classification  using  the  current  Agency 
cancer  guidelines.  Based  on  a 
mechanistic  evaluation  of  the  only 
tumors  seen,  those  that  occurred  at 
exceptionally  high  doses  in  the  bladder 
of  male  rats,  it  app>ears  that  humans  are 
not  likely  to  be  exposed  to  doses  of 
fosetyl-Al  that  produce  the  urinar\'  tract 
to-xicity  that  precedes  and  seems  to  lead 
to  the  tumor  response  in  rats.  In 
particular,  anticipated  human  dietary 
and  occupational  exposures  to  fosetyl- 
Al  are  far  below  the  NOEL  in  rats  for  the 
apparent  urinary  tract  tumor  precursors 
(stone  formation  and  attendant 
epithelial  irritation).  These  effects  are 
produced  in  rats  at  extremely  high 
doses,  under  conditions  not  anticipated 
to  occur  outside  of  the  experimental 
laboratory.  The  PRC  concludes  that 
peslicidal  use  of  fosetyl-Al  is  unlikely  to 
pose  a  carcinogenic  hazard  to  humans. 
Therefore,  the  standard  risk  assessment 
approach  of  using  the  Reference  Dose 
(RfD)  based  on  systemic  toxicity  was 
applied  to  fosetyl-Al. 

Using  a  100-fold  safety  factor  and  the 
NOEL  of  250  mg/kg  bwt/day  determined 
by  the  most  sensitive  species  from  the 
2-year  dog  feeding  study,  the  RfD  is  3.0 
mg/kg  bwt/day.  "Hie  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  established  and  proposed 
tolerances  is  0.058818  mg/kg  bwt/day 
and  utilizes  2  percent  of  the  RfD  for  the 
overall  U.  S.  population.  For  exposure 
of  the  most  highly  exposed  subgroup  in 
the  population,  nonnursing  infants,  the 
TMRC  is  0.130051  mg/kg  bwt/day  and 
utilizes  4  percent  of  the  RfD.  Previous 
tolerances  have  been  established  for 
fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate),  in  asparagus, 
avocadoes,  brassica  vegetable  crop 
group,  caneberries,  citrus,  cucurbit 
vegetables  group,  dried  hops,  dry  bulb 
onions,  fresh  ginseng  root,  leafy 
vegetables  crop  group,  pineapples, 
pineapple  forage  and  fodder,  and 
strawberries. 

The  metabolism  of  aluminum  tris(0- 
ethylphosphonate)  in  plants  is 
adequately  understood.  There  is  no 
reasonable  expectation  of  secondary 
residues  occurring  in  milk,  eggs,  and 
meat  of  livestock  or  poultry  as  a  result 
of  this  use  on  pome  fruit.  Based  on  an 
apple-processing  study,  a  concentration 
of  fosetyl-Al  into  process  fiactions  did 
not  occur  and  food/feed  additive  ., 

tolerances  are  not  needed  in 
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conjahction  trith  these  uses  on  pome 
fruit. 

An  adequate  analytical  method,  gas- 
liquid  chiomatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology  in  the 
^Pesticide  Analytical  Manual,  Vol.  II,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
-interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  In/oimation  Branch,  Field 
Operations  Division  (7506C),  OfHce  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  242,  CM  #2. 
1921  JeOierson  Davis  Hwy..  Arlington. 
VA  22202.  (703-305-4432). 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fees  provided  by  40 
CFR  180.33(i).  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issue(s)  on  which  a 
hearing  is  requested,  and  the  requestor's 
contentions  on  each  such  issue,  and  a 
summary  of  the  evidence  relied  upon  by 
the  objection  (40  CFR  178.27).  A  request 
for  a  hearing  will  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  shows  the  following. 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
on  or  more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  1 78.32). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
JS4. 94  Stat  1164. 5  USSL  601-612). 


thi  I  Administrator  has  determined  that 
re  ^lations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
irements  do  not  have  a  significant 

nomic  impact  on  a  substantial 
ber  of  small  entities.  A  c^tification 

ement  to  this  effect  was  published  in 

Federal  Register  of  May  4, 1981  (46 

24950). 

Liit  of  Subjects  in  40  CFR  Part  180 

viroomental  protection, 

;trative  practice  and  procedure. 
icultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
rei  uirements. 

Da  :cd:  September  30. 1994. 

Da  ftiel  M.  Borolo. 

Dii  ector.  Office  of  Pesticide!  Programs. 

Tierefore.  40  CFR  part  180  is 
an  ended  as  follows: 

P/  RT  18(K-( AMENDED] 

L.  The  authority  citation  for  part  180 
itinues  to  read  as  follows: 

Luthoritjr:  21  U.S.C.  346a  and  371. 

1.  In  §  180.415.  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
fo  lowing  entry,  to  read  as  follows: 

§110.415    Aluminum  tris(0- 
etl  yiphosphonate);  tolerances  (or  residues, 
a)  •     •     •  - 


Pc  T»e  fruit 


Commodity 


Parts  per 

million 


10 
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4C  CFR  Part  180 

[P  *  1F4014/R2068;  FRL-489»-^ 

m  I  2070-AB78 

Pasticide  Tolerances  for  AlumlniNi) 
Trts<0-Ethytpho8phonata) 

AGJENCY:  Environmental  Protection 
AMency  (EPA). 
AC  Hon:  Final  rule. 


SI  MMARV:  This  regulation  establishes  a 
tolerance  for  residues  of  the  fungicide 
fo»etyl-Al.  aluminum  tris(0- 
etnylphosphoinite).  in  or  on  tomatoes  at 
3  parts  per  million  (ppm).  This 
le  julatian  to  establish  the  maximum 


permissible  level  of  residue  of  the 
fungicide  in  or  on  the  commodity  was 
requested  in  a  petition  submitted  by 
Rhone-Poulenc  Ag  Co. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  October  26. 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  (FP  1F4014/ 
R2068].  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency,  Rm.  M3708. 401  M  St..  SW., 
Washington,  DC  20460. 

A  copy  of  any  objections  and  hearing 
request  filed  with  the  Hearing  Clerk 
should  be  identified  by  the  document 
control  number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington  DC  20450.  In 
Person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132.  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  CjTithia  Giles-Parker.  Product 
Manager  (PM)  22.  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  229,  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-  305- 
5540. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  August  18, 1994  (59 
FR  42594),  which  announced  that 
Rhone-Poulenc  Ag  Co.,  P.O.  Box  12014, 

2  T.W.  Alexander  Drive.  Research 
Triangle  Park.  NC  27709.  had  submitted 
a  pesticide  tolerance  petition  (PP 
1F4014)  toEPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  FFDCA,  21  U.S.C.  346a(d), 
establish  a  tolerance  for  the  fungicide 
fosetyl-Al.  aluminum  tris(0- 
ethyiphosphonate),  in  or  on  tomatoes  at 

3  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing. 

The  data  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include: 

1 .  A  rat  acute  oral  study  with  an  LD«> 
of  5.4  grams  (g)/kilogram  (kg). 

2.  A  mouse  acute  oral  study  with  an 
IDjo  of  3.4  gm/kg. 
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3.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  5,000 
ppm  (500  milligrams  (mg)/kg/day). 

4.  A  90-day  dog  feeding  study  with  a 
NOEL  of  10,000  ppm  (250  mg/kc/day). 

5.  A  21-day  rabbit  dermal  study  with 
a  NOEL  of  1.5  g/kg/day  (the  highest 
dose  tested  (HDT)). 

6.  A  carcinogenicity  study  in  mice 
with  no  carcinogenic  effects  observed  at 
any  dose  level  under  the  conditions  of 
the  study  (the  highest  dose  tested  was 
2,857/4,286  mg/kg  body  weight  (bwt)/ 
day). 

7.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of 
8,000  ppm  (400  mg/kg  bwt/day)  for 
systemic  effects  (carcinogenic  effects 
observed  are  discussed  below). 

8.  A  2-year  dog  feeding  study  with  a 
NOEL  of  10.000  ppm  (250  mg/kg  bwt/ 
day)  and  a  lowest  effect  level  (LEL)  of 
20.000  ppm  (500  mg/kg  bwt/day)  based 
on  a  slight  degenerative  effects  on  the 
testes. 

9.  A  reproduction  study  in  rats  with 
a  NOEL  of  300  mg/kg  bwt/day  and  a 
LEL  of  600  mg/kg  bwt/day  based  on 
effects  on  animal  weights  in  some 
groups  and  lu-inary  tract  changes  in 
some  ^oups. 

10.  Teratology  studies  in  rabbits  and 
rats  with  teratogenic  NOELs  of  500  mg/ 
kg/day  and  1.000  mg/kg/day, 
respectively. 

11.  Ames  mutagenicity  assays,  E.  coli 
phage  induction  tests,  micronucleus 
tests  in  mice.  DNA  repair  tests  using  E. 
coli,  and  Saccharomyces  cervisiae  yeast 
assay  that  were  negative. 

As  stated  in  a  notice,  published  in  the 
Federal  Register  of  November  2. 1983 
(48  FR  50532),  carcinogenic  effects  were 
noted  in  the  rat  chronic  feeding/ 
carcinogenicity  study.  In  this  study. 
Charles  River  CD  rats  were  dosed  with 
aluminum  tris(O-ethylphosphonate)  at 
levels  of  0.  2.000,  8.000,  and  40,000/ 
30,000  ppm  (0, 100,  400,  and  2.000/ 
1,500  mg/kg  bwt/day).  The  40.000  ppm 
dose  was  reduced  to  30,000  ppm  after 
2  weeks  following  observations  of 
staining  of  the  abdominal  fur  and  red 
coloration  of  the  urine  at  40.000  ppm 
(2,000  mg/kg  bwrt/day). 

The  highest  dose  level  of  the  chemical 
tested  in  the  male  Charles  River  CD-I 
rats  (2,000/1,500  mg/kg  bwt/day)  in  this 
study  appears  to  approximate  a 
maximum  tolerated  dose  (MTD)  based 
on  the  finding  of  urinary  bladder 
hyperplasia  at  this  dose.  Similarly,  an 
MTD  level  appeared  to  be  satisfied  in 
the  female  Charles  River  CD-I  rats  at  the 
high-dose  level  of  2.000  mg/kg  bwt/day, 
during  the  first  2  weeks  of  the 
carcinogenicity/chronic  feeding  study, 
before  the  dose  level  was  reduced  to 
1 ,500  mg/kg  bwl/day. 


The  study  demonstrated  a 
significantly  elevated  incidence  of 
urinary  bladder  tumors  (adenomas  and 
carcinomas  combined)  at  the  highest 
dose  level  tested  (2,000/1,500  mg/kg)  in 
male  Charles  River  CD-I  rats.  The 
tumors  were  mainly  seen  in  surviving 
males  at  the  time  of  terminal  sacrifice. 
The  original  pathological  diagnosis  of 
these  tumors  was  independently 
confirmed  by  another  consulting 
pathologist,  who  also  reported  an 
elevated  incidence  of  urinary  bladder 
hyperplasia  in  high-dose  male  rats.  No 
increase  in  the  incidence  of  urinary 
bladder  tumors  was  observed  in  female 
rats. 

In  1986,  the  Health  Effects  Division 
Peer  Review  Committee  for 
Carcinogenicity  of  the  Office  of 
Pesticide  Programs  concluded  that  the 
available  data  provided  limited 
evidence  of  the  carcinogenicity  of 
fosetyl-Al  in  male  rats  and  classified  the 
pesticide  as  a  Category  C  carcinogen 
(possible  himian  carcinogen  with 
limited  evidence  of  carcinogenicity  in 
animals)  in  accordance  with  proposed 
Agency  guidelines,  published  in  the 
Federal  Register  of  November  23, 1984 
(49  FR  46294).  The  Health  Effects 
Division  Peer  Review  Committee  for 
Carcinogenicity  determined  that  a 
quantitative  risk  assessment  was  not 
appropriate  for  the  followring  reasons: 

1.  The  carcinogenic  response 
observed  with  this  chemical  was 
confined  solely  to  the  high-dose  males 
at  one  site  (urinary  bladder)  in  rats. 

2.  The  tumor  response  was  primarily 
due  to  an  increase  in  benign  tumors. 

3.  The  tumors  were  seen  only  in 
surviving  animals  at  the  time  of 
terminal  sacrifice. 

4.  The  carcinogenic  effects  were 
observed  only  at  unusually  high  doses 
which  exceed  the  commonly  used  Umit 
dose  of  1 .000  mg/kg/day  recommended 
as  an  upper-limiting  dose  for  bioassays. 

5.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to 
Charles  River  CD-I  mice  at  dose  levels 
ranging  from  2,500  to  30,000  ppm  (357 
to  4,286  mg/kg  bwt/day). 

6.  Fosetyl-Al  was  not  mutagenic  in 
eight  well  conducted  genotoxic  assays. 

In  1993,  the  Health  Effects  Division 
Peer  Review  Committee  (PRC)  for 
Carcinogenicity  revisited  the 
carcinogenicity  classification  of  fosetyl- 
Al  due  to  a  recent  90-day  feeding  study 
of  fosetyl-Al  in  rats  which  showed  a 
strong  association  between  the  presence 
of  uroliths  in  the  urinary  bladder  and 
the  incidence  of  urinary  bladder  tiunors 
in  treated  rats.  The  PRC  concluded  that 
fosetyl-Al  is  not  amenable  to 
classification  using  the  current  Agency 
cancer  guidelines.  Based  on  a 


mechanistic  evaluation  of  the  only 
tumors  seen,  those  that  occurred  at 
exceptionally  high  doses  in  the  bladder 
of  male  rats,  it  appears  that  humans  are 
not  likely  to  be  exposed  to  doses  of 
fosetyl-Al  that  produce  the  urinary  tract 
toxicity  that  precedes  and  seems  to  lead 
to  the  tumor  response  in  rats.  In 
particular,  anticipated  human  dietary 
and  occupational  exposures  to  fosetyl- 
Al  are  far  below  the  NOEL  in  rats  for  the 
apparent  urinary  tract  tumor  precursors 
(stone  formation  and  attendant 
epithelial  irritation).  These  effects  are 
produced  in  rats  at  extremely  high 
doses,  under  conditions  not  anticipated 
to  occur  outside  of  the  experimental 
laboratory.  The  PRC  concludes  that 
pesticidal  use  of  fosetyl-Al  is  unlikely  to 
pose  a  carcinogenic  hazard  to  humans. 
Therefore,  the  standard  risk  assessment 
approach  of  using  the  Reference  Dose 
(RfD)  based  on  systemic  toxicity  was 
apolied  to  fosetyl-Al. 

Using  a  100-fold  safety  factor  and  the 
NOEL  of  250  mg/kg  bwt/day  determined 
by  the  most  sensitive  species  from  the 
2-year  dog  feeding  study,  the  RfiD  is  3.0 
mg/kg  b\\-t/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  established  and  proposed 
tolerances  is  0.05881^  mg/kg  bwt/d.->y 
and  utilizes  2  percent  of  the  RfD  for  the 
overall  U.  S.  population.  For  exposure 
of  the  most  highly  exposed  subgroup  in 
the  population,  nonnursing  infants,  the 
TMRC  is  0.130051  mg/kg  bwt/day  a.nd 
utilizes  4  percent  of  the  RfD.  Previous 
tolerances  have  been  established  for 
fosetyl-Al.  aluminum  tris(n- 
ethylphosphonate).  in  asparagus, 
avocadoes,  brassica  vegetable  crop 
group,  caneberries,  citrus,  cucurbit 
vegetables  group,  dried  hops,  drj-  bulb 
onions,  fresh  ginseng  root,  leafy 
vegetables  crop  group,  pineapples, 
pineapple  forage  and  fodder,  and 
strawberries. 

The  metabolism  of  aliuninum  tris{0- 
ethylphosphonate)  in  plants  is 
adequately  understood.  There  is  no 
reasonable  expectation  of  secondan,' 
residues  occurring  in  milk,  eggs,  and 
meat  of  livestock  or  poultry  as  a  result 
of  this  use  on  tomatoes.  Based  on  a 
tomato-processing  study,  concentration 
of  fosetyl-Al  into  process  fractions  did 
not  occur  and  food/feed  additive 
tolerances  are  not  needed  in 
conjunction  with  this  use  on  tomatoes. 

An  adequate  anahiical  method,  gas- 
liquid  chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  those 
tolerances  to  publication  of  the 
enforcement  methodolog>'  in  the 
Pesticide  Analytical  Manual,  Vol.  11.  the 
analytical  methodology  is  being  m-idc 
available  in  the  interim  to  anyone 
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interested  in  pesticide  enfbccement 
when  requested  from:  Cslvin  Furlow, 
Public  lafonnadon  Branch.  Field 
Operations  DivisioD  (7506C),  Office  of 
Pesticide  Progrenis,  Environniental 
Protection  A^ncy.  401  M  St..  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number  Rm.  242.  CM  «2, 
1921  lefferson  Davis  Hwy.,  Arlington. 
VA  22202,  (7031-305-4432. 

The  pesticide  is  considered  usefid  Sor 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establisluient  of  the 
tf^erances  will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
nUemaking.  The  objections  submitted 
must  specify  the  j>rovisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fees  provided  by  40 
CFR  180.33(i).  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issue(s)  on  which  a 
hearing  is  requested,  and  the  requestor's 
contentions  on  each  such  issue,  and  a 
summary  of  the  evidence  relied  upon  by 
the  objection  (40  CFR  178.27).  A  request 
for  a  hearing  will  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
rt^questor  would,  if  established,  resolve 
on  or  more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  £acL<i  to  the 
contrar)':  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
334.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Rai^ter  of  May  4, 1981  (46 
FR  24950). 


List  of  Subjects  in  40  CFE  Part  100 

ivironniental  protection. 

rinistradve  practice  and  procedure, 
icuhival  commodities.  Pesticides 
I  pests.  Recording  and  recordkeeping 
iirements. 

Daied:  September  30, 1994. 

Dai  id  M.  Banio, 

Dir  'ctor.  Office  of  Pesticide  Progmms. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  100— {AMENDED} 

< .  The  authority  citation  for  pait  100 
CO]  tinues  to  read  as  follows: 

/  ■HMrity:  21  U.S.C  346a  and  371. 

2 .  In  §  180.415,  by  amending 
pai  igraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
rav»  agricultural  commodity  tomatoes,  to 
rea  1  as  follows: 


§lia41S    Aluminuni  trisK>- 
eth  flphoaplionate):  tolerances  lor 

(d 


Cocnmodtty 


Parts  per 
million 


Toi  latoes _ 


IFF  Doc.  94-26467  Fiifld  10-25-94:  6:45  am) 
Bill  MG  CODE  ( 


40  CFR  Part  180 

[Oifp-300354A;  FRL-4913-8] 
mri  2070-AB78 

M€  thyl-1-Alkylainido  Ethyl-2-Aikyl-2- 
im  dazolinJum  Methyl  Sulfate; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Ag  jncy  (EPA). 
AC  ION:  Final  rule. 


SU  IMARY:  This  document  established  an 

ex(  imption  from  the  requirement  of  a 

tol  trance  for  residues  of  methyl.-l- 

aU  ylamido  ethyl-2-alkyl-imidazolinium 

m<  ihyl  sulfate,  where  the  alkyl  group 

(Ci -C is)  is  derived  from  coconut, 

CO  tonseed,  soya,  tallow,  or  hogfat  fatty 

ac  ds,  when  used  as  an  inert  ingredient 

(m  3tal  corrosion  inhUiitor,  spreader- 

sti  :ker)  in  propionic  acid  formulations 

ap  )Ued  to  various  grains,  grasses,  and 

ha  ^s.  Witco  Corp.  requested  this 

re)  ulation. 

EFI  "ECTIVE  DATE:  This  regulation 

be  ;omes  effective  October  26, 1994. 

AO  3RESSES:  Written  objections. 

idi  intified  by  the  document  control 


number.  {OPP-300354A],  may  be 
submitted  to:  Hearing  Cl^t  (1900). 
Environniental  Protection  Agency,  Rm. 
M3708, 401  M  St.  SW.,  Washington.  DC 
20460.  A  copy  (rf  any  objections  and 
hearing  requests  fiUd  with  the  Heaiing 
Clerk  ^ould  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Held 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132.  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  Fees 
acconjpanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and  » 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M. 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch.  Registration  Division  (7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
O^ce  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower, 
Arlington.  VA  22202,  (703)-308-8393. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  18. 1994  (59 
FR  42560),  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  Witco  Corp.. 
3200  Brookfield  St.,  Houston.  TX  77045. 
had  submitted  pesticide  petition  (PP) 
2E4123  to  EPA  requesting  that  the     ' 
Administrator,  pursuant  to  section 
408(r)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(c)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  methyl-1-alkylamido  ethyl- 
2-alkyl-imidazolinium  methyl  sulfate, 
where  the  alkyl  group  (Q-Cig)  is  derived 
from  coconnt,  cottonseed,  soya,  tallow, 
or  hogfat  fatty  acids,  when  used  as  an 
inert  ingredient  (metal  corrosion 
inhibitor,  spreader-sticker)  in  propionic 
acid  formulations  applied  to  various 
grains,  grasses,  and  hays,  as  specified  in 
40  CFR  180.1023. 

Inert  ingredients  are  ail  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  tliey  have  a 
pesticidal  eHicacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids:  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  »» 
carrageenan  and  modified  cellulose: 
wetting,  spreading,  and  dispcrsii^ 
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agents;  pcapeOnts  in  aerosol 
dispensers;  microeacafnaiatiiig  ag»iirf«^ 
and  emolsifiers.  Tke  term  "iBert"  is  not 
intended  to  imply  nontaadcity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  commeats  or  re^sests 
for  refeiral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in  ' 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exeraptioq^ 
will  (Kotect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Heeuing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  Actual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentiore  on  such  issues, 
and  a  simunary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reascmable  po^bility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issxies  in  favor  erf 
the  requestor,  taking  into  account 
uncontested  claims  or  &cts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requests  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
.S1735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(1). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 


economy,  productivity,  conrpetrlion. 
jobs,  the  environmol  pvUic  IwaMi  or 
safety,  or  State,  local,  or  tribal 
govenunents  at  coraimmities  (also 
refeired  to  as  "ecoiwmicaMy 
significant**);  (2)  creating  serious 
inconsistency  or  otherwise  inteffering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recrpients 
thereof;  or  (4)  raising  novel  tegal  or 
policy  issues  arising  out  of  legal 
mandates,  the  I*resident's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  twms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pab.  L.  96- 
354,  94  Stat.  1164,  5  U.S£;.  601-612>, 
the  Administrator  has  determined  that 
regulations  estabhshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  SHbjecU  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricuhural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  30. 1994. 

Daniel  M.  Barois, 

Director,  Offxe  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  t80-[AMEMDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AnthMity:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1133,  to  read  as  follows: 

§18ai133    MeMyl-l-alkyfMiWoelhyt-}- 
alkyl-imidaaolMam  mettiyt  suIMb; 
exemption  frem  the  requifeiMiit  e(  a 
tolerance. 

Methyl-1-alkylamido  ethyl-2-alkyl- 
imidazohniura  methyl  sulfate,  where 
the  alkyl  group  (Ca-Cts)  is  derived  bom 
coconut,  cottonseed,  soya,  tallow,  or 
hogfat  fatty  acids,  isesffimpted  from  the 
requirement  of  a  tolerance  when  u.sed  as 
an  inert  ingredient  (metal  comaioa 
inhibitor,  spreader-sticker)  in  propionic 
arid  formulations  applied  to  various 


grains,  grasses,  and  hays,  as  specified  in 
40  CFR  180.1023. 
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40  CFR  Part  tflO 
[OPP-300330C;  FRt.-4813-9] 
RIN  207T)-AB78 

Methyl  Vinyl  Ettier-ftWeic  Add 
Copolyiaer  and  Mittiyt  Vinyl  Ether- 
MaMc  Acid  Copolymer  Catdnm 
Sodium  Salt;  Tolerance  Eaemptfoos 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  document  modifies  the 
uses  and  categories  of  exemptions 
included  in  the  recent  regulation 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  methyl  vinyl  ether-maleic  acid 
copolymer  (CAS  Reg.  No.  25153-40-6) 
and  methyl  vinyl  etho'-maleic  aeid 
copolymer  calcium  sodium  sail  (CAS 
Reg.  No.  62366-95-2)  in  order  to 
correctly  list  the  exemptions  and  uses 
for  these  polymers.  EPA  is  establishing 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  these  polymers 
when  used  as  inert  ingredients 
(dispersants,  seed-coating  adhesives)  in 
pesticide  formulations  applied  to 
growing  crops  and  raw  agricultural 
commodities  after  harvest.  International 
Specialty  Products  requested  this 
regulation. 

EFFECTIVE  OATE:  This  regulation 
becomes  effective  October  26,  1994. 
ADDRESSES:  Written  objections, 
identified  by  the  docimient  control 
number,  [OPP-300330C1.  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  .M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headqtiarters 
Accountmg  Operations  Branch.  OI'P 
(Tolerance  FtH«i).  P.O.  Hon  .lUO^rrM. 
Pittsburgh.  PA  l.''i251. 
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FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch,  Registration  Division  (7505W). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower. 
Arlington.  VA  22202,  {703)-308-8393. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  24, 1994  (59 
FR  43526),  EPA  issued  a  proposed  rule 
that  gave  notice  that  International 
Specialty  Products  (ISP).  1361  Alps  Rd.. 
Wayne,  NJ  07470.  had  submitted 
petitions  (PPs  3E4260  and  3E4261)  to 
EPA  requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C.  346a(e)),  propose  to  amend 
40  CFR  180.1001(c)  and  (e)  by 
establishing  an  exemption  bom  the 
requirement  of  a  tolerance  for  residues 
of  methyl  vinyl  ether-maleic  acid 
copolj-mer  (CAS  Reg  No.  25153-40-6) 
and  methyl  vinyl  ether-maleic  acid 
copolymer  calcium  sodium  salt  (CAS 
Reg.  No.  62386-95-2)  when  used  as  inert 
ingredients  (dispersants,  seed-coating 
adhesives)  in  pesticide  formulations 
iapplied  to  growing  crops,  raw 
agricultural  commodities  after  harvest, 
or  animals.  For  simplicity,  the 
exemption  from  tolerance  under  40  CFR 
180.1001(c)  was  requested  for  the  seed- 
coating  adhesive  use,  which  is  only 
applicable  to  growing  crops,  as  well  as 
the  dispersant  use,  which  could  include 
post-harvest  uses.  The  exemption  from 
tolerance  under  40  CFR  180.1001(e) 
would  apply  to  the  use  of  the  inerts  as 
dispersants  in  formulations  applied  to 
animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids:  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 


I   The  data  submitted  relevant  to  the  . 
proposal  and  other  relevant  material 
pave  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
^d  information  considered,  the  Agency 
concludes  that  the  tolerance  exemptions 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemptions  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
)ublication  of  this  document  in  the 
federal  Register.  Hie  written  objections 
md/or  request  a  hearing  with  the 
-fearing  Clerk,  at  the  address  given 
ibove  (40  CFR  178.20).  A  copy  of  the 
)bjections  and/or  hearing  requests  filed 
vith  the  Hearing  Clerk  should  be 
mbmitted  to  the  GPP  docket  for  this 
ulemaking.  The  objections  submitted 
nust  specify  the  provisions  of  the 
'egulation  deemed  objectionable  and  the 
>rounds  for  the  objections  (40  CFR 
.  178.25).  Each  objection  must  be 
iccompanied  by  the  fee  prescribed  by 
10CFRl80.33(i).  Ifahearingis   - 
•equested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
uvhich  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
uid  a  summary  of  any  evidence  relied 
jpon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
inaterial  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
Qne  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
[:ontrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  E.xecutive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition. 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 


another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
3&4,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or  . 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  28, 1994. 

Lois  Rossi, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PARTI  80-[AMENDEDl 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001  is  amended  in 
paragraph  (c)  in  the  table  therein  by 
revising  the  entry  for  methyl  vinyl 
ether-maleic  acid  copolymer  and  adding 
immediately  thereafter  the  entry  for 
methyl  vinyl  ether-maleic  acid 
copolymer  calcium  sodium  salt  and  in 
paragraph  (e)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
entry  for  methyl  vinyl  ether-maleic  acid 
copolymer  and  revising  the  entry  for 
methyl  vinyl  ether-maleic  acid 
copolymer  calcium  sodium  salt,  to  read 
as  follows: 

§  180.1001    Exemptions  from  ttie 
requirement  of  a  tolerance. 


(c) 


Inert  ingredients 


Limib 


Uaas 


MettTyl  vinyt  ctheMoaleic  acid  eopolymef  (CAS  Reg. 
No.  25153-40-6),  nwwnucn  nupter-average  moleo- 
liar  weight  754X)0. 

Methyl  vinyl  ether-maleic  acid  copolymer  calcium  so- 
dium salt  (CAS  Reg.  No.  62386-95-2),  minimum 
number-average  molecular  weight  900,000. 


Oispersa.-it,  seed-coating  adhesive 


Dispersant.  seed-coaling  adhesiwa 


(e)  •  *  • 


Inert  ingredients 


Limits 


Uses 


Methyl  vinyl  ether-maleic  acid  copolymer  (CAS  Reg. 
No.  25153-40*),  minimum  numbef-average  molec- 
ular weight  75,000. 

Methyl  vinyl  ether-maleic  acid  copolymer  calcium  so- 
dium salt  (CAS  Reg.  No.  62386-©5-2).  minimum 
number-avefage  nx)teculaf  weight  900JOOO.. 


Dispersant 

Dispersant 
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40  CFR  Part  271 

[FRL-6095-4} 

Florida;  Final  Authorlzatton  ot 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 


SUMMARY:  Florida  has  applied  for  final 
authorization  ol  revisions  to  its 
hazardous  vraat*  iBX)giam  under  the 
Resource  Conservation  and  ReGo\'ery 
Act  (RCRA).  Florida's  revisions  consist 
of  the  provisions  contained  in  the  rules 
promulgated  between  July  1, 1987,  and 
June  30, 1990,  otherwise  known  as 
HSWA  Cluster  II.  These  requirements 
are  listed  in  Section  B  of  tMs  notice. 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Florida's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  the  Florida  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  Florida's  hazardous  waste 
program  revisions.  Florida's  application 
for  program  revtsions  is  availdaie  ior 
public  review  and  eopunenL 
DATES:  Final  authorization  for  Florida's 
program  revisions  shall  be  effective 


December  27, 1994  unless  EPA 
publishes  a  puior  Federal  Register 

action  withdrawing  this  innnediate  final 
rule.  All  comments  on  Florida's 
program  revision  amplication  must  be 
received  by  the  ck»e  of  business, 
November  25. 1994. 
ADDRESSES:  Written  comments  should 
be  sent  to  A.R.  Hanke.  Chief,  Slate 
Programs  Section,  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA,  345  Courtland  Street,  NE, 
Atlanta,  Georgia  30365.  Copies  of 
Florida's  program  revision  application 
are  available  during  normal  business 
hours  at  the  following  addresses  for 
inspection  and  copying:  Florida 
Department  of  Environmental 
Protection,  26G0  Blair  Stone  Road. 
Tallahassee,  Florida  32399-2400.  pAone 
(904)  488-4)300;  U.S.  EPA  Region  IV, 
Library,  345  Courtland  Street,  NE. 
Atlanta,  Georgia  30365;  (404)  347-4216. 
FOR  FURTHER  IMFORMATtOH  CONTACT.  Al 
Hanke,  Chief,  State  Programs  Section. 
Waste  Programs  Branch,  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATIOff: 

A.  BackgrouBd 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
( "RCRA"  or  "the  Act"l.  42  U.&C 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  acogram 


that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  tfce  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  raeasure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1 984 
(Public  Law  98-616,  November  8, 1984. 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority- 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA.  42  U.S.C.  6926ig).  and 
later  apply  for  final  authorization  fsw  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
re\  isions  are  necessitated  by  changes  to 
EPA's  n'gi;l2tions  in  40  CFR  Parts  260- 
2H8.ind  124  and  27a 

B.  Florida 

Florida  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  February  12,  1965,  (50  FR 
3908,  January  29, 1985).  Florida 
recuived  authorization  for  revisioRs  to 
its  program  on  April  6, 1992,  for  Non- 
HSWA  III,  IV,  and  V,  and  on  January  10, 
1994  for  HSWA  I  without  Corrective 
Action.  Today,  Florida  is  seeking 
approval  of  its  program  revisions  m 
accordance  with  40  CFR  271.21{bM3i. 


EPA  has  reviewed  Florida's 
application  and,  has  made  an  immediate 
final  decision  that  Florida's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently. 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Florida.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
November  25, 1994.  Copies  of  Florida's 
application  for  these  program  revisions 
are  available  for  inspection  and  copying 


at  he  locations  indicated  in  the 
AD  )RESSES  section  of  this  notice 

i  Approval  of  Florida's  program 
rei  isions  shall  become  effective       ^ 
Debember  27, 1994,  imless  an  adverse 
coinment  pertaining  to  the  State's 
revisions  discussed  in  this  notice  is 
reoeived  by  the  end  of  the  comment 
period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  he  immediate  final  decision  or  (2)  a 
no  ice  containing  a  response  to 
coi  oments  which  either  affirms  that  the 
im  nediate  final  decision  takes  effect  or 
Te\  erses  the  decision. 
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Description 


CA  List  Waste  Restrictions 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  whidi  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Florida  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements. 


Exception  Reporting  for  SQGs  of  Hazardous  Waste 
Permit  Application  Requirements  R^  Con'ective 
Action. 

Permit  as  a  Shield  Provision 

Permit  Conditions 


Post  Closure  Permits  Equivalency  Determination 
LDR  for  1st  Third  Scheduled  Waste 


LDR  Amendments  to  1st  Third  Scheduled  Waste  .. 
LDR  for  2nd  Third  Scheduled  Waste 
LDR;  Correction  to  1st  Third  Schedule< 
Reportat5le  Quantity  Adjustment 

Production  Wasted. 
Reportable  Quantity  Adjustment  . 
Listing  of  1,1-Dimettiylhydrazine  Produition  Wastes 
LDR  for  3rd  Third  Scheduled  Wastes 


Met^yl 


Organic  Air  Emission  Standard^  for  Pitx^ss  Vents 
and  Equipment  Leaks. 


C.  Decision 

I  conclude  that  Florida's  application 
for  these  program  revisions  meets  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Florida  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Florida  now  has  responsibility  for   - 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application,  its 
previously  approved  authorities  and 
where  otherwise  noted  in  this  Notice. 
Florida  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  imder  sections 
3008,  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
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re<  lirements  of  section  6  of  Executive 
Or  er 12866: 

Cei  tification  Under  the  Regulatory 
FU  icibility  Act 

1  ursuant  to  the  provisions  of  5  U.S.C. 
60!  (b),  I  hereby  certify  that  this 
aul  lorization  will  not  have  a  significant 
ec(  nomic  impact  on  a  substantial 
nu  nber  of  small  entities.  This 
aul  lorization  effectively  suspends  the 
ap  licability  of  certain  Federal 
ref  ilations  in  favor  of  Florida's 
pr<  gram",  thereby  eliminating 
du  )licative  requirements  for  handlers  of 
ha;  ardous  waste  in  the  State.  It  does  not 
im  )ose  any  new  burdens  on  small 
enl  ities.  This  rule,  therefore,  does  not 
ret  uire  a  regulatory  flexibility  analysis. 

Lit  t  of  Subjects  in  40  CFR  Part  271 

I  idministrative  practice  and 
pn  cedure.  Confidential  business 
inf  )rmation,  Hazardous  materials 
tra  isportation.  Hazardous  waste,  Indian 
Ian  ds.  Intergovernmental  relations. 
Pel  lalties,  Reporting  and  recordkeeping 


requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a),  6926,  6974(b)). 

Dated:  October  13, 1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
IFR  Doc.  94-26249  Filed  10-25-94;  8.45  am) 
BILUNQ  CODE  6660-SO-P 
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ACTK3N:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is  amending 
the  rules  that  require  a  radar-observer 
endorsement.  The  amended  rules  will 
require  radar-training  for  licensed 
masters,  mates,  and  operators  of  radar- 
equipped  uninspected  towing  vessels  8 
meters  (approximately  26  feet)  or  more 
in  length,  either  toward  an  endorsement 
or,  in  the  short  run,  toward  a  certificate. 
The  amended  rules  are  necessary  to 
ensure  that  vessels  equipped  with  radar 
are  manned  by  mariners  with  the  skills 
and  knowledge  to  operate  them. 
DAT€S:  Effective  Date:  This  rule  is 
effective  on  November  25, 1994. 
Comments:  Comments  must  be 
received  on  or  before  January  24, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA.  3406)  [CGD  94-041), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  E.  Spears,  Jr.,  Project 
Manager,  OfRce  of  Marine  Safety, 
Security,  and  Environmental  Protection 
(G-MVP-3).  (202)  267-0224.  between  9 
a.m.  and  5:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  94-041]  and  the  specific  section  of 
this  rule  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 


period.  It  may  change  this  rule  in  view 
of  the  comments. 

The  Coast  Guard  conducted  a  study 
entitled  Review  of  Marine  Safety  Issues 
Related  to  Uninspected  Towing  Vessels. 
The  Review  recommended,  among  other 
initiatives,  establishment  of  a  radar- 
training  requirement  for  certain 
operators  of  towboats.  The  Coast  Guard 
held  a  public  meeting  on  April  4, 1994, 
to  examine  the  Review.  The  public 
comments,  both  offered  then  and 
submitted  afterward,  figured  in  the 
development  of  this  rule.  Consequently, 
the  Coast  Guard  plans  no  public 
hearing.  Persons  may  ask  for  one  by 
writing  to  the  Marine  Safety  Council  at 
the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
one  would  be  beneficial.  If  the  Coast 
Guard  determines  that  another 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  it  will  schedule  a 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in  the 
drafting  of  this  document  are  Mr.  Robert 
S.  Spears,  Jr..  Project  Manager.  Office  of 
Marine  Safety.  Security,  and 
Environmental  Protection,  and  Mr. 
Patrick  J.  Murray,  Project  Counsel, 
Office  of  the  Chief  Counsel. 

Regulatory  Information 

This  rule  is  being  published  as  an 
interim  rule  and  will  be  effective  on 
November  25, 1994.  The  Coast  Guard 
has  determined  that  it  would  be 
contrary  to  the  public  interest  to  delay 
publication  of  this  rule,  which  applies 
current  statutory  law  |46  U.S.C.  2103. 
7101,  and  8904(a)l,  establishes  an 
overdue  regulatory  requirement  at  a 
minimal  cost,  and  shows  great  potential 
for  improving  public  safety.  For  these 
good  reasons,  the  Coast  Guard  finds 
under  5  U.S.C.  553(b)(3)(B)  that  no 
public  notice  is  necessary. 

Background  and  Purpose 

The  derailment  of  the  Amtrak  Sunset 
Limited,  a  passenger  train,  on 
September  22, 1993.  with  extensive 
injury  and  loss  of  life,  resuhed  in  a 
study  entitled  Review  of  Marine  Safety 
Issues  Related  to  Uninspected  Towing 
Vessels.  This  study,  based  on  an 
investigation  conducted  jointly  by  the 
Offices  of  Navigation  Safety  and 
Waterway  Services  (G-N)  and  of  Marine 
Safety,  Security,  and  Environmental 
Protection  (G-M),  provided  the 
Commandant  of  the  Coast  Guard  with  a 
number  of  recommendations  to  enhance 
safety  in  the  towing  industry.  One  of 
these  recommendations  called  for  a 
regulatory  project  to  amend  46  CFR 


parts  10  and  15  to  require  radar-observer 
training  and  endorsements  for  operators 
of  radar-equipped  towing  vessels  more 
than  8  meters  (approximately  26  feet)  in 
length.  The  Commandant  concurred, 
and  directed  the  Merchant  Vessel 
Personnel  Division  (G-MVP)  to  initiate 
the  project. 

Discussion  of  Rule 

This  interim  rule  amends  the  current 
rules  in  two  basic  ways.  First,  it  adds  to 
46  CFR  part  15  language  that  extends 
the  requirement  of  a  radar-observer 
endorsement  to  licensed  operators  of 
radar-equipped  towboats  8  meters 
(approximately  26  feet)  or  more  in 
length.  Second,  it  adds  to  part  10  two 
courses:  A  Radar-Observer  (Rivers) 
course  and  a  Radar-Operation  course, 
the  latter  temporary.  Because  operators 
with  unlimited  and  in  land- waters 
endorsements  may  navigate  on  rivers, 
the  Coast  Guard  also  found  it  necessary 
to  add  rivers-related  topics  to  the  list  of 
subjects  for  the  courses  encompassing 
broader  routes.  ("River"  means  any 
river,  canal,  or  similar  body  of  water 
designated  by  the  Officer  m  Charge, 
Marine  Inspection;  "Inland  Waters" 
means  the  navigable  waters  of  the 
United  States  shoreward  of  the 
Boundary  Lines  as  described  by  46  CFR 
part  7,  excluding  the  Great  Lakes  |46 
CFR  10.1031.) 

To  provide  a  reasonable  opportunity 
for  affected  personnel  to  complete  full 
radar-observer  courses  and  obtain  radar- 
observer  endorsements,  this  interim  rule 
requires  these  courses  and 
endorsements  only  of. personnel 
receiving  original  licenses,  renewing, 
licenses,  or  upgrading  ficenses,  on  or 
after  February  15. 1995.  (Since  licenses 
are  valid  for  five  years,  some  OUTVs 
will  not  have  to  complete  these  courses 
until  January,  2000.)  However,  because 
of  the  urgent  need  to  improve  safety, 
this  rule  requires  the  Radar-Operation 
course  of  all  affected  personnel  not  yet 
required  to  hold  the  radar-observer 
endorsement. 

Because  of  the  large  number  of 
personnel  required  to  attend  radar- 
training  by  February '15, 1995,  and  the 
importance  of  their  getting  basic 
training  as  soon  as  possible,  the  Radar- 
Operation  course  may  be  conducted  by 
individuals,  companies,  or  other 
organizations  without  prior  approval  of 
the  Coast  Guard.  However,  offerors  must 
state  on  their  course-completion 
certificates  that  the  courses  conform  to 
rules  of  the  Coast  Guard.  Each  such 
certificate  is  valid  until  the  holder's 
license  is  renewed  or  upgraded, 
whichever  occurs  first.  By  then,  a  holder 
of  this  certificate  must  have  completed 
an  approved  radar-observer  course  to 


obtain  the  endorsement  on  his  or  her 
license.  No  mariner  who  renews  or 
upgrades  his  or  her  license  on  or  after 
February  15, 1995.  without  having 
attended  a  radar-observer  course,  may 
serve  as  the  master,  mate,  op)erator,  or 
pilot  of  any  vessel  identified  by  46  CFR 
15.815 — among  which  are  radar- 
equipped  uninspected  towing  vessels  of 
at  least  8  meters  (approximately  26  feet) 
in  length. 

The  radar-observer  endorsement  on  a 
license  expires  after  five  years.  To 
renew,  an  applicant  must  present  a 
certificate  of  training  from  an  approved 
course:  radar-observer  renewal  or 
original.  Like  the  original  course,  the 
renewal  course  will  contain  two 
principal  components:  a  demonstration 
of  skins  on  a  radar  simulator,  and  a 
radar-theory  examination.  Any 
applicant  successfully  completing  the 
appropriate  approved  course  and 
presenting  the  certificate  of  training  to 
the  OCMI  may  have  his  or  her 
endorsement  renewed. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866,  "Regulatory 
Planning  and  Review,"  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  nonsignificant  imder  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (DOT) 
[44  FR  11040  (February  26, 1979)]. 

The  requirements  announced  by  this 
rule  will  apply  to  licensed  operators  of 
radar-equipped  towing  vessels  8  meters 
(approximately  26  feet)  or  more  in 
length  operating  in  U.S.  waters. 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
Regulatory  Policies  and  Procedures  of 
DOT  is  uimecessary. 

There  are  about  12.300  licensed 
operators  of  uninspected  towing  vessels 
(OUTV)  in  the  U.S.  Although  some  may 
operate  towboats  on  ocean  (domestic- 
trade)  waters,  many  of  those  vessels  are 
manned  by  licensed  masters  or  mates. 
OUTVs  on  ocean  waters  already  must 
complete  radar-observer  courses  (see  46 
CFR  10.464(e)(2)l,  but  they  must  do  this 
only  once.  This  rule  will  require  certain 
licensed  OUTVs  to  obtain  radar- 
observer  endorsements,  which  must  be 
renewed  five  years  after  the  month  of 
issue  (see  46  CFR  10.480(f),  below). 
Roughly  15,000  masters,  mates,  and 
OUTVs  will  each  need  to  complete  a 
radar-observer  course  or  a  Radar- 
Operation  course  sometime  during  the 


fi  ve  years  after  the  effective  date  of  this 

n  lie  to  comply  with  46  CFR  15.815(c), 

b  tlow.  Those  completing  the  radar- 

o  >server  course  will  need  to  renew  their 

ei  idorsements  every  Bve  years  to 

continue  to  work  on  radar-equipped 

towboats  of  at  least  8  meters 

(a  pproximately  26  feet)  in  length. 

G  irtificates  from  Radar-Operation 

CI  tuTses  will  not  be  valid  with  licenses 

d  ited  after  February  15, 1995. 

C  >nsequently.  pecsons  using  the  Radar- 

0  }eration  certificate  to  satisfy  46  CFR 

1  .815(c)  will  need  to  complete  radar- 
o  iserver  courses  when  they  renew  or 

u  )grade  their  licenses — if  they  intend  to 
o  ntinue  working  on  radar-equipped  . 
tc  wboats  of  8  meters  (approximately  26 
k  St)  or  more  in  length.  A  Radar- 
O  }eration  course,  at  least  four  hours  in 
le  igth.  is  designed  to  indoctrinate 
o  terators  with  regard  to  basic  uses  and 
ii  terpretation  of  radar.  Radar-observer 
c(  urses,  courses  approved  by  the  Coast 
G  jard  and  completed  by  applicants 
«  eking  radar-observer  endorsements  on 
th  eir  licenses,  range  in  length  from  four 
hi  »urs  (renewal  only)  to  five  or  more 
di  lys.  The  radar-observer  courses  and 
c(  rresponding  endorsements  are 
St  parated  by  area  of  operation:  Rivers, 
Ir  land  Waters,  and  Unlimited  (any 
w  Iters).  Expenses  to  complete  the 
d  fferent  courses  will  vary,  depending 
01 1  the  courses  selected,  the  sources  of 
tr  lining,  and  the  applicants'  abilities. 
Ir  -house  courses  should  cost  less  than 
c(  urses  offered  by  independent  schools. 
U  iless  their  employers  offer  the 
a  urses,  OUTVs  likely  will  bear  the 
ej  pense  for  the  training,  and  complete 
it  on  their  own  time.  Tuition  might  cost 
u  » to  $100.00  a  day,  and  miscellaneous 
e)  peiises  for  travel,  meals,  and  lodging 
w  11  sometimes  accrue  too,  at  $20.00  to 
$  00.00  a  day.  Since  the  endorsement  is 
v(  lid  for  five  years,  the  expense  may  be 
sj  read  over  five  years  as  well.  . 

For  example,  if  the  typical  OUTV 
c(  mpletes  a  Radar-Operation  course 
b(  fore  February  15, 1995,  for  $50.00  and 
th  en  two  years  later,  when  renewing  his 
oi  her  license,  completes  a  Radar- 

0  )server  (Rivers)  course  at  a  cost  of 

S'  80.00  (three  days  of  training,  lodging. 

m  eals.  and  miscellaneous  expenses),  the 

63  pense  for  the  first  seven  years  will  be 

al  out  $530.00,  or  $76.00  a  year.  For 

si  bsequent  five-year  intervals,  the 

ej  pense  will  fall  to  about  $14.00  a  year, 

di  le  to  the  shorter  length  of  the  renewal 

c(  urse  ($50.00  tuition  ■«-  $20.00 

m  iscellaneous  expenses  =  $70.00 

di  vided  by  five  years  =  $14.00).  Hence. 

01  er  30  years,  training  15,000  licensed 
in  dividuals  will  cost  about  $440,000.00 
a  .rear.  Since  about  450  new  OUTVs  are 
a(  ded  each  year  (at  $480.00  each). 


$216,000.00  must  also  be  added  each 
year  to  arrive  at  the  total  expense  for  the 
towing  industry — $656,000.00  a  year. 
Statistical  research  has  shown  that 
American  society  is  willing  to  pay 
$2,600,000.00  to  save  even  just  one  life. 
Therefore,  even  if  only  one  life  is  saved 
each  year  by  this  rule,  the  benefit 
outweighs  the  expense  by  about 
$2,000,000.00  a  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
|5  U.S.C  601  et  seq.],  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

This  interim  rule  does  not  require  a 
general  notice  of  proposed  rulemaking 
and,  therefore,  is  exempt  from  the 
provisions  of  the  Act.  Although  this  rule 
is  exempt,  however,  the  Coast  Guard  has 
reviewed  it  for  potential  impact  on 
small  entities. 

This  interim  rule  places  its  burden  on 
individual  OUTVs,  not  on  their 
employers,  which  may,  but  need  not, 
take  it  on  themselves.  The  Coast  Guard 
expects  that,  of  the  employers  that  will 
take  it  on  themselves,  few  if  any  will  be 
small  entities.  Therefore,  the  Coast 
Guard  has  determined  that  it  will  have 
no  adverse  economic  impact  on  small 
entities.  If  you  nonetheless  think  that 
your  business  or  organization  qualifies 
as  a  small  entity  and  that  this  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  to  what  degree  this  rule  will 
economically  affect  it. 

Collection  of  Information 

This  interim  rule  contains  no  new 
coUection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.l 

Federalism 

The  Coast  Guard  has  analyzed  this 
interim  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  the  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  interim 
rule  and  concludBd  tliat,  under  §  2.B.2 
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of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
The  rule  is  an  administrative  matter 
within  the  meaning  of  sub-§  2.B.2.I.  of 
Commandant  Instruction  M16475.1B 
that  clearly  has  no  enviroimiental 
impact.  A  Determination  of  Categorical 
Exclusion  is  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subjects 

46  CFR  Part  10 

Reporting  and  recordkeeping 
requirements,  Schools,  Seamen. 

46  CFR  Part  15 

Reporting  and  recordkeeping 
requirements.  Seamen,  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  10  and  15  as  follows: 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

1.  The  citation  of  authority  for  part  10 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  633.  31  U.S.C.  9701, 
46  U  S.C.  2103,  7701;  49  CFR  1.45.  1.46; 
§  10.107  also  issued  under  the  authority  of  44 
U.S.C.  3507. 

2.  Section  10.305  is  revised  to  read  as 
follows: 

§  1 0.305    Radar-observer  certificates  and 
qualifying  courses. 

(a)  A  student  who  takes  an  approved 
course  of  training,  which  includes 
passing  both  a  radar-theory  examination 
and  a  practical  demonstration  on  a 
simulator,  and  who  meets  the 
requirements  of  this  section  is  entitled 
to  an  appropriate  radar-observer 
certificate — 

Tl)  In  a  form  prescribed  by  the  school 
and  acceptable  to  the  Coast  Guard;  and 
(2)  Signed  by  the  head  of  the  school. 

(b)  The  following  radar-observer 
certificates  are  issued  under  this 
section: 

(1)  Radar  Observer  (Unlimited). 

(2)  Radar  Observer  (Inland  Waters). 

(3)  Radar  Observer  (Rivers). 

(4)  Radar  Observer  (Unlimited 
Renewal). 

(5)  Radar  Observer  (Inland  Waters 
Renewal). 

(6)  Radar  Observer  (Rivers  Renewal). 

(c)  A  school  with  an  approved  radar- 
observer  course  may  issue  a  certificate 
listed  in  paragraph  (b)  of  this  section 
after  the  student  has  successfully 
completed  the  appropriate  curriculum 
as  follows: 

(1)  Radar  Observer  (Unlimited). 
Classroom  instruction — including 
demonstration  and  practical  exercises 


using  simulators — and  examination,  in 
the  following  subjects: 
(i)  Fundamentals  of  radar: 

(A)  How  radar  works. 

(B)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(C)  Purposes  and  functions  of  the 
main  components  that  constitute  a 
typical  marine  radar  system. 

(ii)  Operation  and  use  of  radar: 

(A)  Purpose  and  adjustment  of 
controls. 

(B)  Detection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(C)  Effects  of  sea  return  and  weather. 

(D)  Limitations  of  radar  resulting  from 
design  factors. 

(E)  Precautions  to  observe  in 
performing  maintenance  of  radar 
equipment. 

(F)  Measurement  of  ranges  and 
bearings. 

(G)  Effect  of  size,  shape,  composition, 
and  distance  of  vessels  and  terrestrial 
targets  on  echo. 

(iii)  Interpretation  and  analysis  of 
radar  information: 

(A)  Radar  navigation — determining 
the  position  and  direction  of  movements 
of  a  vessel. 

(B)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(C)  Determining  the  course  and  speed 
of  another  vessel. 

(D)  Determining  the  time  and  distance 
of  closest  point  of  approach  of  a 
crossing,  meeting,  overtaking,  or 
overtaken  vessel. 

(E)  Detecting  changes  of  course  and/ 
or  speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 

(F)  Factors  to  consider  when 
determining  changes  of  course  and/or 
speed  of  a  vessel  to,  on  the  basis  of  radar 
observation,  prevent  collisions  with 
other  vessels. 

(iv)  Plotting  (by  any  graphically- 
correct  method): 

(A)  Principles  and  methods  of  plotting 
relative  and  true  motion. 

(B)  Practical-plotting  problems. 

(2)  Radar  Observer  (Inland  Waters). 
Classroom  instruction — with  emphasis 
on  situations  and  problems  encountered 
on  inland  waters,  including 
demonstration  and  practical  exercises 
using  simulators — and  examination,  in 
the  following  subjects: 

(i)  Fundamentals  of  radar: 

(A)  How  radar  works. 

(B)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(C)  Purpose  and  functions  of  the  main 
components  that  constitute  a  typical 
marine  radar  system. 

(ii)  Operation  and  use  of  radar: 


(A)  Purpose  and  adjustment  of 
controls. 

(B)  Detection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(C)  Effects  of  sea  return  and  weather. 

(D)  Limitations  of  radar  resulting  from 
design  factors. 

(E)  Precautions  to  observe  in 
performing  maintenance  of  radar 
equipment. 

(F)  Measurement  of  ranges  and 
bearings. 

(G)  Effect  of  size,  shape,  composition, 
and  distance  of  vessels  and  terrestrial 
targets  on  echo. 

(iii)  Interpretation  and  analysis  of 
radar  information: 

(A)  Radar  navigation — determining 
the  position  and  direction  of  movements 
of  a  vessel. 

(B)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(C)  Determining  the  course  and  speed 
of  another  vessel. 

(D)  Determining  the  time  and  distance 
of  closest  point  of  approach  of  a 
crossing,  meeting,  overtaking,  or 
overtaken  vessel. 

(E)  Detecting  changes  of  course  and/ 
or  speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 

(F)  Factors  to  consider  when 
determining  changes  of  course  and/or 
speed  of  a  vessel  to,  on  the  basis  of  radar 
obser\'ation,  prevent  collisions  with 
other  vessels. 

(3)  Radar  Observer  (Rivers). 
Classroom  instruction— with  emphasis 
on  situations  and  problems  encountered 
on  rivers  including  demonstration  and 
practical  exercises  using  simulators — 
and  examination,  in  the  following 
subjects: 

(i)  Fundamentals  of  radar: 

(A)  How  radar  works. 

(B)  Factors  affecting  the  performance 
and  accuracy  of  marine  radar. 

(C)  Purpose  and  functions  of  the  main 
components  that  constitute  a  typical 
marine  radar  system. 

(ii)  Operation  and  use  of  radar: 

(A)  Purpose  and  adjustment  of 
controls. 

(B)  Detection  of  malfunctions,  false 
and  indirect  echoes,  and  other  radar 
phenomena. 

(C)  Effects  of  sea  return  and  weather 

(D)  Limitations  of  radar  resulting  from 
design  factors. 

(E)  Precautions  to  observe  in 
preforming  maintenance  of  radar 
equipment. 

(F)  Measurement  of  ranges  and 
bearings. 

(G)  Effect  of  size,  shape,  composition, 
and  distance  of  vessels  and  terrestrial 
targets  on  echo. 
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(iii)  Interpretation  and  analysis  of 
radar  information: 

(A)  Radar  navigation — detennining 
tiie  position  and  direction  of  movements 
of  a  vessel. 

(B)  CoilisioQ-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(C)  Factors  to  consider  when 
determining  changes  Of  course  and/or 
speed  of  a  vessel  to.  on  the  basis  of  radar 
observation,  prevent  nnllisinns  with  - 
other  vessels. 

(4)  Radar  Observer  (Unlimited 
Renewal).  Classroom  Instrxiction) — 
including  demonstration  and  practical 
exercises  using  simulators — and 
examination,  in  the  following  subK«ts: 

(i)  Interpretation  and  analysis  of  radar 
information: 

(A)  Radar  navigation — determining 
the  position  and  direction  of  movements 
of  a  vessel.  - 

(B)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(C)  Determining  the  course  and  speed 
of  another  vessel. 

(D)  Determining  the  time  and  distance 
of  closest  point  of  approach  of  a 
crossing,  meeting,  overtaking  ,  or    ^ 
overtaken  vessel. 

(E)  Detecting  changes  of  course  and/ 
or  speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 

(F)  Factors  to  consider  when 
determining  changes  of  course  and/or 
speed  of  a  vessel  to,  on  the  basis  of  radar 
observation,  prevent  collisions  with 
other  vessels. 

(ii)  Plotting  (by  any  method  that  is 
graphically  correct): 

(A)  The  principles  and  methods  of 
plotting  relative  and  true  motion. 

(B)  Practical-plotting  problems. 

(5)  Radar  Observer  (Inland  Waters 
Renewal).  Classroom  instniction — 
including  demonstration  and  practical 
exercises  using  simulators — and 
examination,  in  the  interpretation  and 
analysis  of  radar  information,  including: 

(i)  Radar  navigation — determining  the 
position  and  direction  of  movements  of 
a  vessel. 

(ii)  Collision-avoidance,  including 
visual  techniques,  appropriate  to  the 
circumstances  and  the  equipment  in 
use. 

(iii)  Determining  the  course  and  speed 
of  another  vessel. 

(iv)  Detennining  the  time  and 
distance  of  closest  point  of  approach  of 
d  crossing,  meeting,  overtaking,  or 
overtaken  vessel. 

(v)  Detecting  changes  of  course  and/ 
or  speed  of  another  vessel  after  its  initial 
course  and  speed  have  been  established. 


yi)  Factovs  to  consider  when 
de  termining  changes  of  course  and/or 
sp  eed  of  a  vessel  to.  on  the  basis  of  radar 
observation,  prevent  collisions  with 
other  vessels. 

16)  Radar  Observer  (Rivers  Renewal). 
Clpssroom  instruction — including 
depnonstration  and  practical  exetcises 
u^ng  simulators — and  examination,  in 
th !  interpretation  and  analysis  of  radar 
in  brmation.  including: 

i)  Radar  navigations-determining  the 
pc  sition  and  direr^ion  of  movements  of 
a '  esseL 

ii)  Collision-avoidance,  including 
vi  ual  techniques,  appropriate  to  the 
ci  cumstances  and  the  equipment  in 

us  i. 

iii)  Factors  to  consider  when 
de  tenriining  changes  of  course  and/or 
sp  sed  of  vessel  to,  on  the  basis  of  radar 
ol  servatioD.  prevent  coUisons  with 
ot  ler  vessels. 

i.  New  §  10.306  is  added  to  read  as 

lows: 


fo 


Radar-Operation  certificatt  and 


§  0.306 
ofirse. 

a)  A  certificate  of  training  from  a 
Ri  dar-Operation  course  may,  as 

pi  ovided  by  46  CFR  15.815(c)(2),  suffice 
in  stead  of  a  radar-observer  endorsement. 
It  ,s  valid  until  the  holder's  license  is 
re  lewed  or  upgraded,  or  expires, 
w  lichever  occurs iirst. 

b)  Each  Radar-Operation  course  must 
cc  ntain  at  least  four  hours  of  instruction 
o4  the  following  subjects: 

1 )  Fundamentals  of  radar: 
i)  How  radar  works, 
ii)  Factors  affecting  the  performance 

ai  d  accuracy  of  marine  radar. 

iii)  Purpose  and  functions  of  the 
mbin  components  that  constitute  a 
ty  )ical  marine  radar  system. 

2)  Operation  and  use  of  radar: 
(i)  Purpose  and  adjustment  of 

c(  ntrols. 

(ii)  Detection  of  malfunctions,  fal.se 
ai  d  indirect  echoes,  and  other  radar 
p  lenomena. 

(iii)£ffects  of  sea  retiu-n  and  weather. 

(iv)  Limitations  of  radar  resulting 
fr  )m  design  factors. 

(v)  Precautions  to  observe  in 
pi  xforming  maintenance  of  radar 
e<  uipment. 

(vi)  Measurement  of  ranges  and-  " 
bi  arings. 

(vii)  Effect  of  size,  shape. 
c(  imposition,  and  distance  of  vessels 
a]  id  terrestrial  targets  on  echo. 

(3)  Interpretation  and  analysis  of  radar 
information: 

(i)  Radar  navigation — determining  the 
pl>sition  and  direction  of  movements  of 

iressel. 

(ii)  Collision-avoidance,  including; 

sual  techniques,  appropriate  to  the 


circumstances  and  the  equipment  in 
use. 

(iii)  Facion  to  consider  when 
determining  changes  of  course  and/ or 
speed  of  a  vessel  to,  on  the  basis  oi  radar 
observation,  prevent  collisions  with 
other  vessels. 

(c)  Each  Radar-Operati(M)  course  must 
be  conducted  by  an  individual  who 
possesses  the  knowledge  and  skills 
taught  in  the  course,  with  at  least  one 
year  of  experience  in  their  practical 
application,  except  that — 

(1)  A  marine  instructor  or  company 
official  may  substitute  a  currently  valid 
certificate  ftt>m«n  approved  Radar- 
Observer  (Unlimited  or  Inland  Waters) 
course  for  the  one  year  of  experience; 
and 

(2)  An  instructor  of  any  approved 
radar-observer  course  may  teach  a 
Radar-Operation  course  without  further 
seagoing  experience. 

(d)  A  holder  of  the  Radar-Operation 
certificate  seeking  a  radar-observer 
endorsement  is  considered  an  applicant 
for  an  original  endorsement  rather  than 
an  applicant  for  renewal  of  the 
endorsement. 

4.  Section  10.480  is  revised  to  read  as 
follows: 

§  1 0.480    Radar  observer. 

(a)  This  section  contains  the 
requirements  that  an  applicant  must 
meet  to  qualify  as  a  radar  observer.  (Part 
1 3  of  this  chapter  specifies  who  must 
qualify  as  a  radar  observer.) 

(b)  If  an  applicant  meets  the 
requirements  of  this  section,  one  of  the 
following  radar-observer  endorsements 
will  be  added  to  his  or  her  deck  officer's 
license: 

(1)  Radar  Observer  (Rivers). 

(2)  Radar  Observer  (Inland  Waters). 

(3)  Radar  Observer  (Unlimited). 

(c)  Endorsement  as  Radar  Observer 
(Rivers)  is  valid  only  on  any  river,  canal, 
or  similar  body  of  water  designated  by 
the  Officer  in  Charge,  Marine 
Inspection.  Endorsement  as  Radar 
Observer  (Inland  Waters)  is  valid  only 
for  those  waters  covered  by  the  Inland 
Navigational  Rules  other  than  the  Great 
Lakes.  Endorsement  as  Radar  Observer 
(Unlimited)  is  vaUd  on  all  waters. 

(d)  Except  as  provided  by  paragraphs 
(o)  and  (f)  of  this  section,  each  applicant 
for  a  radar-observer  endorsement  or  for 
renewal  of  an  endorsement  must 
complete  the  appropriate  course 
approved  by  the  Coast  Guard,  receive 
the  appropriate  certificate  of  training, 
and  present  the  certificate  to  the  Officer 
in  Charge,  Marine  Inspection. 

(e)  An  applicant  who  possesses  a 
radar-observer  endorsement,  resides  in  a 
remote  geographic  area,  and  can 
substantiate  to  the  satisfaction  of  the 
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Officer  in  Charge,  Mfl^nv  Inspection, 
that  the  applicant's  absence  would 
disrupt  normal  movement  of  commerce, 
or  that  the  applicant  cannot  attend  an 
approved  radar-observer  renewal 
course,  any  have  his  or  her  endorsement 
renewed  upon  successful  completion  of 
an  examination  administered  by  the 
Coa.st  Guard. 

(f)  An  endorsement  as  radar  observer 
issued  under  this  section  is  valid  for 
five  years  after  the  month  of  issuance  of 
the  certificate  of  training  &t)m  a  course 
ai^iroved  by  the  Coast  Gueni  The 
endorsement  is  not  terminated  by  the 
issuance  of  a  new  license  during  these 
five  years. 

(g)  The  month  and  year  of  the 
expiration  of  the  radar-observer 
endorsement  are  printed  on  the  license. 

(h)  A  radar-observer  endorsement  may 
be  renewed  at  any  time. 

(i)  An  applicant  for  renewal  of  a 
license  that  does  not  need  a  racbr- 
observer  endorsement  may  renew  the 
license  without  meeting  the 
requirements  for  a  radar-observer 
endorsement. 

(j)  An  applicant  seeking  to  raise  the 
grade  of  a  license  or  increase  its  scope, 
where  the  increased  grade  or  scope 
requires  a  radar-observer  certificate, 
may  use  an  expired  radar-observer 
certificate  to  fulfill  that  requirement. 

PART  15-MANNING  REQUIREMENTS 

.S.  The  citation  of  authority  for  part  15 
continues  to  read  as  follows: 

Authority:  46  IJ.S.C.  210.1.  3703.  8.502;  49 
Cl'R  1.45,1.46. 

6.  In  §  15.815.  new  paragraph  (c)  is 
added: 

§  15.81 5    Radar  observers. 

♦        •        »        *        • 

(c)  On  or  after  February  15, 1995.  each 
person  having  to  be  licensed  under  46 
U.S.C.  8904(a)  for  employment  or 
servic-e  as  ma.ster.  mate,  or  operator  on 
hoard  an  uninspected  towing  vessel  of 
8  meters  (approximately  26  feet)  or  more 
in  length  shall,  if  the  vessel  is  equipped 
with  radar,  hold — 

(DA  valid  endorsement  as  radar 
observer;  or, 

f2)  If  the  person  holds  a  valid  licen.se 
dated  before  February  15, 1995,  a  valid 
certificate  from  a  Radar-Operation 
course. 
FC.  Card, 

Hear  Admiral,  U.S.  Coastguard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 
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Ex  Parte  Rules 

AGEMCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARy:  Hie  Coounission  has 

amended  its  ex  parte  rules  to  provide  an 
exemption  for  presentation  between  the 
Commission  and  the  Department  of 
Justice  or  the  Federal  Trade 
Commission,  the  other  principal 
agencies  responsible  for  promoting  or 
ensuring  competition  in  the 
telecommunications  industry.  This 
exempticm  will  promote  the  public 
interest  through  the  exchange  of 
information  and  ideas  between  the 
Commission  and  lead  to  more  effective 
enforcement  and  protection  of  the 
public  interest. 

EFFECTIVE  DATE:  October  26, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey,  Office  of  General 
Coun.sel,  (202)  418-1720. 

SUPPLEMENTARY  INFORMATION: 
_J[)rder 

Adopted:  October  7.  1994. 
Peleased:  October  21,  1994. 
By  the  Commission: 

1.  By  this  Order,  we  amend  our  ex 
parte  rules  to  provide  an  exemption  for 
presentations  between  the  Commission 
and  the  Department  of  Justice  or  Federal 
Trade  Commission  relating  to 
telecommunications  competition 
matters.  The  rules  are  further  amended 
to  provide  for  disclosure  of  any  new 
factual  information  obtained  by  the 
Commission  in  such  presentations  if 
such  information  is  relied  on  by  the 
Commission  in  the  decision-making 
process.  This  exemption  would  not 
apply  if  the  Department  of  Justice  or 
Federal  Trade  Commission  becomes  a 
party  to  the  proceeding,  e.g.,  by  the 
filing  of  comments  in  the  proceeding. 
Nor  would  it  apply  if  the  proceeding  is 
designated  for  hearing. 

2.  We  believe  that  this  exemption  will 
promote  the  public  interest  through  the 
exchange  of  information  and  ideas 
between  the  Commission  and  the  other 
principal  agencies  responsible  for 
promoting  or  ensuring  competition  in 
the  telecommunications  industry.  It 
should  lead  to  more  effective 
enforcement  and  protection  of  the 
public  interest,  development  and 
application  of  more  consistent 
analytical  methodologies,  an  improved. 


expected  iicease  transfer  pmoess.  and 
the  possible  avoidaaoe  of  unnecessarily 
duplicative  efforts.  At  the  same  time, 
the  requirement  for  disclosure  of  any 
factual  information  relied  on  by  the 
Commission  will  protect  the  rights  of 
the  parties. 

3.  Because  the  amendment  adopted 
herein  relates  to  agency  practice  and 
procedure,  notice  and  comment  is  not 
required.  5  U.S.C.  §553(b)(A). 

4.  Accordingly,  it  is  ordered,  that  Part 
1  of  the  Rules  and  Regulations  of  the 
Federal  Communications  Commission 
are  amended  as  set  forth  below. 

5.  It  is  further  ordered  that  the<« 
amendments  to  the  Commission  s  Rules 
shall  become  effective  upon  publication 
in  the  Federal  Register.  See  5  U.S.C 
§553(dJ. 

6.  Authority  for  this  action  is 
contained  in  Sections  4(i).  4(j).  and 
303(r)  of  the  Coormunications  Act  of 
1934,  as  am«jd«i.  47  U.S.C.  §4i  154(i). 
154(j).and303(r). 

List  of  Sabjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commis.<iion. 
William  F.  Calon. 

Acting  Secretary. 

Rule  Change 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— PRACTICE  AND 
PROCEDURES 

1.  The  authority  citation  for  Part  1 
t:ontinues  to  read  ss  follows: 

Authority:  Sections  4.  303,  48  .Stat.  1066, 
1082.  as  amended;  47  U.S.C.  §§  154.  303: 
Implement  5  U.S.C.  §552  and  21  U.S.C 
§  853a,  unless  otherwise  noted. 

2.  Section  1.1204  is  amended  by 
adding  paragraph  (b)(8)  to  read  as 
follows: 

§1.1 204    General  exemptions. 

*        »        «        *        * 

(bT  •  * 

(8)  The  presentation  is  to  or  from  the 
United  States  Department  of  Justice  or 
Federal  Trade  Commission  and  involves 
a  telecommunications  competition 
matter  in  a  proceeding  which  has  not 
been  designated  for  hearing  and  in 
which  the  relevant  agency  (Department 
of  Justice  or  Federal  Trade  Commission) 
is  not  a  party;  provided  that,  any  new 
factual  information  obtained  through 
such  a  presentation  that  is  relied  on  by 
the  Commission  in  its  decision-making 
process  will  be  disclosed  by  the 
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Commission  no  later  than  at  the  time  of 
issuance  of  the  Commission's  decision. 

(FR  Doc.  94-26486  Filed  10-25-94;  8:45  am] 
BILUNQ  CODE  (Tia-OI-M 

47CFRPart73 

[MM  Docket  No.  M-23;  RM-8439] 

Radio  Broadcasting  Services;  Mabton, 
WA 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  First  Love  Ministries,  Inc., 
allots  Channel  254A  at  Mabton, 
Washington,  as  the  community's  Hrst 
local  aural  transmission  service.  See  59 
FR  13918,  March  24, 1994.  Channel 
254A  can  be  allotted  to  Mabton  in 
compliance  with  the  Commission's 
minimiun  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  254A  at  Mabton  are  North 


U  titude  46-12-42  and  West  Longitude 
IJ  0-00-18.  Since  Mabton  is  located 
w  th  320  kilometers  (200  miles)  of  the    . 
U  S.-Canadian  border,  concurrence  by 
th  i  Canadian  government  has  been 
ol  tained.  With  this  action,  this 
pi  oceeding  is  terminated. 
0/  TES:  Effective:  December  5, 1994.  The 
w  ndow  period  for  filing  applications 
for  Channel  254A  at  Mabton, 
V\feshington,  will  open  on  December  5, 
H  94,  and  close  on  January  5, 1995. 

FC  R  FURTHER  INFORMATION  CONTACT: 
SI  aron  P.  McDonald,  Mass  Media 
Bi  ireau,  (202)  634-6530. 

SI  PPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
ai  d  Order,  MM  Docket  No.  94-23, 
ac  opted  October  12, 1994,  and  released 
O  :tober  21, 1994.  The  full  text  of  this 
C(  immission  decision  is  available  for 
in  spection  and  copying  during  normal 
bi  siness  hours  in  the  FCC  Reference 
C(  nter  (Room  239).  1919  M  Street,  NW., 
\M  itshington,  DC.  The  complete  text  of 
th  s  decision  may  also  be  purchased 
fri  im  the  Commission's  copy 


contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Mabton,  Channel 
254A. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Bmnch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  94-26487  Filed  10-25-94;  8:45  am) 
BILLING  CODE  eTIS-OI-M 
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This  aacbon  of  tie  FEDERAL  REGISTER 
contains  notices  to  ttie  put)l)c  of  ttie  pro(x>sed 
issuance  of  mles  and  regulations.  The 
purpose  of  twse  nafices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  pnor  to  the  adoption  of  the  finaf 
njles. 


FEDERAL  RESERVE  SYSTEIN 

12  CFR  Part  225 

[RegulaOen  T;  Docket  No.  R-0851] 

Revisions  Regarding  Tying 
RestricSons 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  is  seeking  public 
cocninent  on  a  proposed  excepticm  to 
the  aoti-tying  Kstrictions  of  section  106 
of  the  Bank  Holding  Company  Act 
Amendments  of  1970  and  the  Board's 
Regulation  Y.  Th©  proposed  amendment 
would  establish  a  ""safe  harbor" 
permitting  a  bank  to  ofier  a  discount  on 
any  product  or  package  of  products  if  a 
customer  maintains  a  combined 
minimum  balance  in  deposits  and  other 
products  specified  by  the  bank. 

DATES:  Comments  must  be  submitted  on 
or  before  December  9, 1994. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0851.  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C  20551. 
Comments  also  may  be  delivered  to 
room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdajrs,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street.  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  room 
MP-500  between  9:00  a.m.  and  5:00 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board's  rules  regarding 
availability  of  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  A.  Baer,  Managing  Senior 
Counsel  (202/452-3236).  or  David  S. 
Simon,  Attorney  (202/452-3611).  Legai 
Division:  or  Anthony  Cymak, 
Economist.  (202/452-2917).  Divi<!ion  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 


(TDD).  Dorothea  Thompson  (202/452- 
3544). 

SUPPI.EMENTART  MFORMATION: 
Background 

Section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970  (12 
U.S.C.  1972)  generally  prohibits  a  bank 
from  tying  a  pnxhict  or  srairice  to 
another  prockict  or  service  offered  by 
the  bank  or  by  any  of  its  affiliates.^  A 
bank  engages  in  a  tie  for  purposes  of 
section  106  by:  (1)  offering  a  discount 
on  a  product  or  service  (the  "tying 
product")  on  the  condition  that  the 
customer  obtain  some  additional 
product  or  service  (the  "tied  product") 
from  the  bank  or  from  any  of  its 
affiliates;  or  (2)  allowing  the  purchase  of 
a  product  or  service  only  if  the  customer 
purchases  anotlier  product  or  service 
from  the  bank  or  bixa  any  of  its 
affiliates.  Violations  of  section  106  can 
be  addressed  by  the  Board  through  an 
enibrcement  action,  by  the  Department 
of  Justice  through  a  request  for  an 
injunction,  or  by  a  customer  or  other 
party  througji  an  action  for  damages.  12 
U.S.C.  1972. 1973.  and  1975. 

Section  106  contains  an  explicit 
exceprtion  (the  "statutory  traditional 
bank  product  exception")  that  permits  a 
bank  to  tie  a  product  cm-  service  to  a 
loan,  discount,  deposit,  or  trust  service 
offered  by  that  bank.  The  Board  has 
recently  extended  this  exception  by 
providing  that  a  bank  or  any  of  its 
affiliates  also  may  vary  the 
consideration  for  a  traditional  bank 
product  on  condition  that  the  customer 
obtain  another  tiaditional  bank  product 
from  an  affiliate  (the  "regulatory 
traditional  bank  product  exception").* 

Section  106  authorizes  the  Board  to 
grant  exceptions  to  its  restrictions  by 
regulation  or  order.  On  October  19, 
1994,  the  Board  granted  an  exemption 
permitting  the  subsidiary  banks  of  Fleet 
Financial  Group,  Inc.  Providence, 
Rhode  Island  (Fleet)  to  offer  a  discount 
on  the  monthly  service  fee  charged  for 
the  "Fleet  One  Account"  to  a  customer 
who  maintaii»  a  cwnbined  minimum 
balance  of  $10,000  in  one  or  more 
products  selected  by  the  customer  bom 
a  menu  of  eligible  Fleet  products.  The 


Board  decided  tbat.  to  the  extent  that 
Fleet's  csmbined-balaiace  discoimt  was 
prohibited  by  section  106.  an  exemption 
was  warranted  given  the  public  benefit 
and  absence  of  anti-competitive 
concerns  generated  by  the  arraneemenL 

The  Fleet  One  Account  provides  a 
customer,  for  a  $14  raonthly  fee, 
discounts  and  preoiioms  cm  various 
Fleet  services,  such  as  free  checking  and 
lower  installment  loan  rates.  Under  the 
Board's  order.  Fleet  may  waive  the  $14 
fee  for  any  customer  who  maintains  a 
$10,000  combined  balance  among  the 
following  eligible  products:  (1)  deposits 
and  certain  loans  at  the  Fleet  bank  at 
which  the  customer  establishes  the  Fleet 
One  Account;  ^  (2)  credit  card  balances 
at  a  Fleet  bank:  (3)  investment  securities 
held  at  Fleet's  brokerage  subsidiary  and 
(4)  shares  held  in  a  family  of  mutual 
funds  advised  by  a  Fleet  subsidiary.  All 
products  offered  as  part  of  these 
arrangements  are  separately  available  to 
customers  at  competitive  prices. 

Proposed  Rule 

The  Board  is  proposing  to  use  its 
statutory  authority  to  grant  a  regulatory 
exception  to  section  106  for  combined- 
balance  discount  arrangements  akin  to 
that  offered  by  Fleet.  The  Board  is 
proposing  the  exception  in  order  to 
provide  certainty  as  to  the  general 
permissibility  of  combined-balance 
discounts,  and  because  it  believes  that 
such  discounts  are  pro-consumer  and 
not  anti-competitive. 

Applicability  of  Section  106 

The  combined-balance  discount 
offered  by  Fleet  appears  to  be  covered 
by  section  106,  which  prohibits  a  bank 
from  offering  a  discount  on  a  product  or 
service  on  the  condition  that  the 
customer  obtain  some  additional 
product  or  service  from  the  bank  or  from 
any  of  its  affiliates.  Although  the 
discount  on  the  Fleet  One  Account  fee 
is  not  conditioned  on  any  particular 
product  being  purchased,  the  customer 
is  required  to  purchase  some  product  or 
products  from  the  menu  of  eligible 
products  in  order  to  receive  the 
discount*  Furthermore,  the  ftackaging 


'  Allhongh  tectron  106  applies  onJy  when  a  bank 
offers  the  tying  product,  the  Board  in  isn  extended 
the  nine  re«ik,(iow»  to  b«nk  hoklrag  companies 
anrf  their  nonhaftk  wbtidtaries.  See  12  CFK 
225.7(a). 

'  .See  12  OTt  225.r£bK2). 


'These  products  include:  chetkiii^  saving,  cash 
n:ser\-e  and  sweep  accounts:  certificates  of  deposit; 
in&talhnent  and  home  eqtiity  lines  of  credit  and 
certain  loans. 

*  Orv-eraBe  of  combined -balance  discoucts  alw 
appears  to  be  consistent  with  the  purposes  of 
section  106.  Section  106  was  enacted  because  of 
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of  some  of  those  products  in  the  form 
proposed  by  Fleet  does  not  appear  to 
qualify  for  the  statutory  or  regulatory 
traditional  bank  product  exception.' 
In  addition,  although  the  discount 
plan  offered  by  Fleet  is  structiu^  so  as 
to  avoid  any  anti-competitive  effects, 
the  Board  notes  that  in  other  cases  the 
number  and  attractiveness  of  traditional 
bank  products  o^ered  in  such  an 
arrangement  could  be  substantially  less 
than  those  offered  by  Fleet,  and  the 
effect  of  the  tie  to  non-traditional 
products  that  much  stronger.  In 
addition,  there  is  the  potential  for  such 
discount  plans  to  be  manipulated  in 
order  to  have  the  same  effect  as  a  classic 
tie — that  is,  structured  so  that  the 
customer  is  effectively  required  to 
purchase  one  product  in  order  to 
receive,  or  to  receive  a  discount  on, 
another  product. 

Exception 

In  deciding  to  permit  Fleet  to  offer  the 
Fleet  One  Account,  the  Board 
concluded  that  the  combined-balance 
discount  on  the  Fleet  One  Account  was 
consistent  with  the  type  of  banking 
relationships  that  section  106 
recognized  were  important  to  preserve.^ 
Section  106  preserves  such 
relationships  through  the  statutory 
traditional  bank  product  exception, 
which  permits  a  bank  to  tie  a  product 
or  service  to  a  loan,  discount,  deposit, 
or  trust  service  offered  by  that  bank.  The 
legislative  history  of  section  106  notes 
that  this  exception  was  intended  to 
preserve  a  customer's  ability  to 
negotiate  the  price  of  multiple  banking 
services  with  the  bank  on  the  basis  of 
the  customer's  entire  relationship  with 
the  bank.  The  proposed  exception 
serves  the  same  purpose. 

Moreover,  under  tne  statutory  and 
regulatory  traditional  bank  product 
exceptions,  a  bank  already  could  offer  a 
combined-balance  discount  on  an 


Congress's  concern  that  banks  would  use  their 
power  over  credit  to  gain  a  competitive  advantage 
in  other  markets.  Ordinarily,  a  tying  arrangement 
involves  an  attempt  to  gain  a  competitive  advantage 
in  one  product  market,  but  the  tact  that  a  bank  is 
attempting  to  gain  a  smaller  advantage  in  a  larger 
number  of  product  markets  raises  similar  concerns. 

'  Under  the  Board's  regulations,  a  bank  or 
nonbank  could  offer  a  discount  on  brokerage 
services  on  condition  that  a  customer  purchase  a 
traditional  bank  product  from  the  bank  or  company 
offering  the  brokerage  services  or  from  an  afTiliate. 
However,  no  exception  allows  the  reverse  case, 
where  discounts  on  bank  products  are  being  used 
to  induce  customers  to  purchase  brokerage  services. 

'The  Board  also  granted  Fleet  an  exemption 
allowing  Fleet  banks  to  condition  the  Fleet  One 
Account  on  a  customer's  obtaining  two  products 
from  Fleet,  but  the  Board  is  not  proposing  to  make 
this  exemption  broadly  available  through 
regulation.  Rather,  the  Board  has  concluded  that 
such  exemptions  should  be  granted  on  a  case-by- 
case  basis. 


acc  sunt  where  all  the  products  in  the 
arri  ingement  were  traditional  bank 
pro  ducts  (loans,  discoimts,  deposits,^ 
anc  trust  services).  Granting  an 
exc  eption  for  a  combined-balance 
dis  :ount  would  simply  permit  the  bank 
to  i  ncrease  customer  choice  by  adding  a 
cus  tomer's  securities  brokerage  account 
or  <  ther  non-traditional  products  to  the 
me  lu  of  traditional  products  that  count 
tOM  ard  the  minimum  balance. 

F  or  these  reasons,  the  Board  is 
pro  3osing  to  establish,  through  a 
reg  ilatory  exception,  a  safe  harbor  for 
arri  ngements  offering  benefits  similar  to 
tho  »e  in  Fleet.  The  proposed  safe  harbor 
is  n  ot  only  consistent  with  the  statute's 
goa  of  preserving  traditional  banking 
relj  tionships,  but  also  its  concerns 
abc  ut  anti-competitive  behavior.  The 
pro  josal  requires  that  the  offering  bank 
offer  deposits  and  that  all  such  deposits 
be  (  onsidered  in  determining  whether 
the  customer  has  reached  the  minimum 
ball  ihce  required  to  waive  the  relevant 
fee,  Furthermore,  all  products  offered  as 
peir  of  the  arrangement  would  be 
req  lired  to  be  separately  available  for 
pui  ±ase  at  competitive  prices.' 
Bee  ause  a  customer  could  qualify  for  a 
con  ibined-balance  discount  based  solely 
on  leposit  balances  and  because  the 
bar  K  would  be  required  to  offer 
cus  omers  all  products  involved  in  the 
am  ngement  separately  and  at 
con  ipetitive  prices,  a  customer  would 
not  have  an  incentive  to  establish  a 
bro  terage  account,  or  obtain  any  other 
pro  luct,  that  the  customer  did  not  want 
in  c  rder  to  obtain  the  discount.  For  this 
rea!  on,  the  Board  does  not  believe  that 
the  proposed  rule  would  allow  coercive 
or  i  nticompetitive  practices,  or 
oth  irwise  contravene  the  purposes  of 
sec  ion  106.8 

F  inally,  the  Board  believes  that  the 
pro  josed  rule  would  benefit  the  public. 
Bar  k  customers  would  be  presented 
wit  1  lower  costs. 


Pa 
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thou  ;h 
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iljerwork  Reduction  Act 

collections  of  information 
puikuant  to  section  3504(h)  of  the 
Pajjerwork  Reduction  Act  (44  U.S.C. 

et  seq.)  are  contained  in  the 
probosed  rule. 


'1  hel 


Board's  anti-tying  regulation  currently 
conditions  all  regulatory  exceptions  on  all  products 
ed  in  the  tying  arrangement  being  separately 
blc  for  purchase,  and  that  condition  would 
to  the  proposed  exception.  The  Board  has 
t  comment  on  an  amendment  to  this 
condition- providing  that  products  be  separately 
i  able  for  purchase  "at  competitive  prices."  59 
3  9709  (August  4,  1994). 
I  nder  antitrust  precedent,  concerns  over  tying 
arrangements  are  substantially  reduced  where  the 
is  free  to  take  either  product  by  itself  even 
the  seller  also  may  offer  the  two  items  asF 
at  a  single  price. 


invo  ved 
aval  a 
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Regulatory  Flexibility  Act 

It  is  hereby  certifled  that  this 
proposed  rule,  if  adopted  as  a  final  rule, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  that  would  be  subject  to  the 
regulation. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  Banking,  Holding 
companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Part  225  as  set  forth  below: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  12  CFR 
part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1831i,  1831p-l,  1843(c)(8),  1844(b),  1972(1). 
3106,  3108,  3907,  3909,  3310.  and  3331- 
3351. 

2.  In  section  225.7,  as  proposed  to  be 
amended  at  59  FR  39711,  August  4, 
1994,  a  new  paragraph  (b)(4)  is  added  to 
read  as  follows: 

§225.7    Tying  restrictions. 


(b)  *  •  • 

(4)  Safe  harbor  for  combined-balance 
discounts.  A  bank  may  vary  the 
consideration  for  any  product  or 
package  of  products  offiered  by  the  bank 
or  its  affiliates  based  on  a  customer 
maintaining  a  combined  minimum 
balance  in  certain  products  specified  by 
the  bank  ("eligible  products"),  provided 
that: 

(i)  The  bank  offers  deposits,  and  all 
such  deposits  are  eligible  products;  and 

(ii)  Balances  in  all  eligible  products 
count  equally  toward  the  minimum 
balance. 
*        *        •        *        * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  Octotwr  20, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-26478  Filed  10-25-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airsfiace  Docket  No.  94-ASO-22] 

Proposed  Establishment  of  Class  E 
Airspace;  Mobile,  AL;  Fort  IMyers,  PL; 
Tallahassee,  PL;  Columbus,  QA; 
Savannah,  GA  and  Greer,  SC 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  areas  at 
Mobile,  AL;  Fort  Myers,  FL;  Tallahassee, 
FL;  Columbus,  GA;  Savannah,  GA  and 
Greer,  SC.  Presently,  these  areas  are 
designated  as  Class  C  airspace  when  the 
associated  control  tower  is  in  operation. 
However,  controlled  airspace  to  the 
surface  is  needed  when  the  control 
towers  at  these  locations  are  closed.  The 
intended  effect  of  the  action  is  to  be 
provided  adequate  Class  E  Airspace  for 
instrument  flight  rule  (IFR)  operations 
when  these  control  towers  are  closed. 
DATES:  Comments  must  be  received  on 
or  before:  November  8, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  E>ocket  No. 
94-ASO-22,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  530, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  C.  Bixby,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5589. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 


submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASO-22."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  containwi  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  530, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments. 

A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch  (ASO-530), 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Mobile,  AL; 
Fort  Myers,  FL;  Tallahassee,  FL; 
Columbus,  GA;  Savannah,  GA  and 
Greer,  SC.  Currently,  this  airspace  is 
designated  Class  C  when  the  associated 
control  tower  is  in  operation  at  these 
locations.  Controlled  airspace  to  the 
surface  is  needed  when  the  control 
towers  are  closed  at  Mobile,  AL;  Fort 
Myers,  FL;  Tallahassee,  FL;  Columbus, 
GA;  Savannah,  GA  and  Greer,  SC.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  these  airports  when 
these  control  towers  are  closed.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Designations  for  Class  E  airspace 
extending  upward  from  above  the 
surface  are  published  in  Paragraph  6002 


of  FAA  Order  740G.9B  dated  July  18. 
1994  and  effective  September  16. 1994 
which  is  incorporated  by  reference  in 
CFR  71.1  effective  September  16. 1994. 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Conip..  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Para.  6002    Class  E  airspace  areas 
designated  as  surface  area  for  an  airport. 


ASO  AL  E2  Mobile  Regional  Airport.  AL 
[Ne\%] 

Mobile  Regional  Airport,  AL 
(lat.  30<'41'29"  N..  long.  88°14'34"  VV.) 
Within  a  5-miIe  radius  of  Mobile  Regional 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  time  will 
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thereafter  be  continuously  published  in  the 
Airportypadlity  Directory. 

•  •        •         •        • 

ASO  FL  E2  Port  Myers  Southwaat  Florida 
Regional  Airport,  FL  [New) 

Southwest  Florida  Regional  Airport,  PL 
(lat.  26''32'11"N,.  long.  SlHBt?" W.) 
Within  a  S-mile  radius  of  the  Southwest 
Florida  Regional  Airport.  This  Class  B 
airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effactive  days  and 
time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

•  *        •         »         • 

ASOFLE2  Tallahassee  Regional  Airport,  FL 
[New] 

Tallahassee  Regional  Airport,  FL 

(let.  30*23'47"N.,  long.  84»21'01"  W.) 

Within  a  5-mile  radius  of  (he  Tallahassee 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  tfa»speciflc  days  and  times 
established  m  advance  by.a  Notice  to 
Airmen.  The  effective  days  and  time  will 
thereafter  be  continuously  published  in  the 
Airportypacility  Directory. 

•  •         •    '     »        • 

ASO  GA  E2  Columbus  Metropolitan  Airport. 
GA  [New] 

Columbua Metropolitan  Airports  GA 
(lat.  32"'30'59"  N..  long.  84''56'20"  W.)  " 
Within  a  5-miJe  radius  of  Columbus 
Metropolitan  Airport,  excluding  that  airepace 
within  Restricted  Area  R-3002.  This  Qass  E 
airspace  area  is  effective  during  the  specific 
days  and  times  estabiished  in  advance  by  a 
Notice  to  Airmen.  The  effective  days  and 
time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

•  *         •         •         • 

ASO  GA  E2  Savannah  International  Airport, 
GA  INewl 
(lat.  32»07'4O"  N.,  long.  81*'12'08''  W.) 
Within  a  5-mile  radius  of  the  Savannah 
International  Airport.  This  Class  B  airspace 
area  is  effective  during  the  specific  days  and 
times  estabiished  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  time  will 
thereafter  be  continuously  published  in  the 
.^i^portyF3cility  Directory. 

•  •    "    •         *         * 

ASO  SC  E2  Greer,  Greenville-Spartanburg 
Airport.  SC  |New| 
(lat.  34'>53'47"  N.,  long.  82''13'06"  W.) 
Within  a  5-mile  radius  of  the  Greenville- 
Spartanburg  Airport;  This  Class  B  airspace 
area  is  effective  during  the  specific  days  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  •         •         •         • 

Issued  in  College  Park,  Ceoreia,  on  October 
7. 1994. 

Walter  E;  Denlay. 

Artjfig  Manager,  Air  Traffic  Division. 
Sauthmn  Region, 

jFR  Doc.  94-26302  Filed  n)-25-94;  8:45.aml 
M.LMQ  OOOt  4tl«.1Mi 


14  CFRRwtTI) 

[Air  ipac*  Oocfcflt  NO.  9«-ASO>-17]; 

Pro  Msa#  EstaUishment  antf 
Alt4  ration  of  Jot  Routes 

AGE  NCY:  Federal  Aviation 

Ad]  ministration  (FAA),  DOT. 

ACT  ON:  Notice  of.  proposed  rulemaking. 


SUM  MARY:  This  proposal  would  establish 

nev  jet  routes  and  modify  existing  jet' 

rou  es  in  the  Miami,  FL,  area. 

Ests  blishing  new  jet  routes  and 

real  gning  existing  routes  are  necessary 

as  a  result  of  the  commissioning  of  the- 

Virf  inia.Key,  FL.  Very  High  Frequency 

Om  lidirectional  Range  and  Distance 

Measuring  Equipment  (VOR/DME). 

DATES:  Comments  must  be  received  on 

or  b  }fore  December  9, 1994. 

ADD  )ES865:  Send  comments  on  the 

proi  losal  in  triplicate  to: 

Man  iger.  Air  Traffic  Division,  ASO-500 

DocI  et  No.  94-ASO-17,   . 

Fedt  ral  Aviation  Administration, 

P.O.  Box  20636. 

Atla  ita,  GA  30320. 

Tl:  e  official  docket  may  be  examined  in  the 
Rule  i  Docket,  Office  of  die  Chief  Counsel, 
Rooi  1  916,  800  Independence  Avenue,  SW., 
Washington,  DC,  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00  p.m. 

A  J  informal  docket  may  also  be 
exai  lined  during  normal  business  hours 
at  th  B  office  of  the  Regional  Air  Traffic 
Divi  iion. 

FOR  -URTHER  INFORMATION  CONTACT: 
Patr  cia  P.  Crawford,  Airspace  and 
Obsl  ruction  Evaluation  Branch  (ATP- 
2401Airspace-Rules  and  Aeronautical 
Info|mation  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Avis  tion  Administration,  800 
Inde  }endence  Avenue,  SW., 
Was  lington,  DC  20591;  telephone:  (202) 
267-9255. 

SUP|!  LBBeNTARY  INFORMATION; 

Coni  ments  Ihvited 

In  erested  parties  are  invited  to 
part:  cipate  in  this  proposed  ndemaking- 
by  SI  ibmitting  such  written  data,  views, 
or  ai^uments  as  they  may,  desire. 
Comments  that  provide  the  fectual  basis 
supdorting  the  views  and  suggestions 
pres  nted  are  particularly  helpful  in 
deve  oping  reasoned  regulatoiy 
decii  ions  on  the  proposal^  Comments 
are  a  }ecifically  invited-dn  the  overall 
regu  atory,  aeronautical,  economic; 
envi  onmental,  and  energyrrelated' 
aspe  :ts  of  the  proposal.' 
Comniunications  should  identify  the 
airsoace.docket  number  and  be 
subn  itted  in  triplicate  to  the  address 
1  istei  abova.  Commenteis  wishing  the' 
FAA  to  acknowledge  receipt  of  their 
comi  nents  on  this  notice  must  submit 


with  those-commente  a  self^addrefsed; 

stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASO-17."  The  postcard  will  be  date/ 
time  stampsdand  ratumed  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  willibs 
considered  before  taking  action. on  the 
proposed  rule.  The  proposal  contained- 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  commentis 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM-'s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20391,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  tho 
notice  number  of  this  NPRM:  Persons 
interested  in  being,  placed  on  a  mailing- 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  GFR  part- 71)  to 
establish  and  to  alter  various  jet  routes 
in  the  Miami.  FL.  area. 

In  1992,  Hurricane  Andrew  rendered 
the  Biscayne  Bay,  FL,  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  inoperative.  The  BIscayne.Bay 
VOR  was  a  navigational  aid  serving  air 
traffic  in  the  Miami  terminal"  airspace. 
Consequently,  several  of  the  jet  routes 
previously  based  on  the  Biscayne  Bay 
Very  High  Frequency  Omnidirectional 
Range  had  to  be  realigned  with  other 
navigational  aids.  The  Virginia  Key 
VOR/DME  is  being  commissioned  to 
replace  the  Biscayne  Bay  VORTAC  to 
support  the  air  traffic  operadons  in  the 
Miami,  FL,  area.  Commissioningof  the 
new.  Virginia  Key  VOR/DME, 
navigational  aid  will  necessitate  the 
realignment  of  existing  routes. 
Additionally,  the  establishment  of 
several  new  jet  routes  is  necessary  to 
providfradditional  support  for  air  traffic 
operations  in  the  Miami  area.  Jet  routes 
are  published  in  paragraph  2004  of  FAA^ 
Order  7400.9B  dated  July  18, 1994,  and 
effective Sept8mb»rl6, 1994:,  which  is 
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incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  -  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle.xibiUty  Act. 

ICAO  Considerations 

As  part  of  this  proposal  relate  to  ■ 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Rules  and  Procedures 
Service,  FAA,  in  areas  outside  domestic 
airspace  of  the  United  States  is  governed 
by  Article  12  of.  and  Annex  11  to,  the 
Convention  on  International  Civil 
Aviation,  which  pertains  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promote  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic. 
Their  purpose  is  to  ensure  that  civil 
aircraft  operations  on  international  air 
routes  is  carried  out  under  uniform 
conditions  designed  to  improve  the 
safety  and  efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
tragic  services  are  provided  and  also 
whenever  a  contracting  state  accepts  the 
responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A 
contracting  state  accepting  such 
responsibility  may  apply  the 
International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 


In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation.  Chicago.  1944.  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  ol  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.;  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    (Am«nded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16. 1994.  is  amended  as 
follows: 

Paragraph  2004  Jet  Routes 

•  •         •         •         • 

1-20  (Revised) 

From  Seattle.  WA.  via  Yakima,  WA; 
Pendleton,  OR:  Donnelly.  ID:  Pocatello.  ID; 
Rock  Springs.  WY;  Denver.  CO;  Kiowa.  CO: 
Lamar.  CO;  Liberal.  KS;  INT  Liberal  137"  and 
Will  Rogers,  OK,  284'  radials:  Will  Rogers: 
Shreveport,  LA;  )ackson,  MS;  Montgomery, 
AL;  Meridian,  MS:  Tallahassee,  FL;  INT 
Tallahassee  129'  and  Orlando,  FL.  306° 
radials;  Orlando;  INT  Orlando  140'T(140*'M) 
and  Virginia  Key,  FL.  344'T(348°M)  radials: 
Virginia  Key. 

•  *         •         •         * 

M3  (Revised) 

From  Miami,  FL,  INT  Miami  313°T(3irM) 
and  LaBelle.  FL.  137°T(136"'M)  radials: 
LaBelie:  SL  Petersburg,  FL;  Tallahassee,  FL; 
Atlanta,  G A:  Volunteer,  TN;  Falmouth,  KY; 
Rosewood,  OH;  Carlcton,  Ml:  to  Sault  Ste. 
Marie,  MI. 

•  •         •         •         • 

J-45  (Revised) 


From  Virginia  Key,  FL.  INT  015T(019'M) 
and  Vero  Beach.  FL.  143'  radial:  Vero  Beach; 
INT  Vero  Beach  330"  and  Ormond  Beach,  FL, 
183'  radials;  Ormond  Beach;  Craig,  FL;  Alma. 
GA;  Macon,  GA:  Atlanta.  GA;  Nashville.  TN; 
St  Louis,  MO;  Des  Moines,  lA;  Sioux  Falls. 
SD;  to  Aberdeen,  SD. 

•  •         »         •         • 

)-53  (Revised) 

From  Miami.  FL;  INT  Miami  020T(020'M) 
and  Pahokee.  FL.  157'T(157°M)  radials; 
Pahokee;  INT  Pahokee  342°T(342''M)  and 
Orlando,  FL,  162T(162'M)  radials;  Orlando; 
Craig.  FL:  INT  Craig  347'  and  Colliers.  SC, 
174°  radials:  Colliers:  Soartanburg.  SC: 
Pulaski.  VA;  INT  of  Pulaski  015'  and 
Ellwood  City.  PA.  177'  radials:  to  EUwood 
City. 

*  •  *  •  * 

J-55  (Revised) 

From  Miami,  FL;  INT  Miami  332°T(332°M) 
and  Gaines\il)e.  FL,  157'T(156'M).  radials; 
INT  Gainesville  157'T(156°M)  and  Craig,  FL, 
192'T(195'.M).  radials;  Craig;  INT  Craig  004° 
and  Savannah.  GA.  197°  radials;  Savannah; 
Charleston.  SC;  Florence.  SC:  INT  Fbrence 
003°  and  Raleigh-Durham,  NC,  224'  radials; 
Raleigh-Durham;  INT  Raleigh-Durham  035° 
and  Hopewell,  VA.  234°  radials;  Hopewell;  to 
INT  Hopewell  030°  and  Nottingham,  MD. 
174°  radials.  From  Sea  Isle,  NJ;  INT  Sea  Isle 
050°  and  Hampton.  NY,  223'  radials; 
Hampton;  Providence.  Rl;  Boston.  MA; 
Kennebunk.  ME:  Presque  Isle.  ME;  to  Mont 
)oli.  PQ,  Canada,  excluding  the  portion 
within  Canada. 

•  •         •         •         • 

J-73  (Revised) 

From  Miami.  FL.  INT  Miami  313°T(313'M) 
and  LaBelle.  FL.  137°T(136°M)  radials; 
LaBelle;  LakelXnd.  FL;  Tallahassee.  FL;  La 
Grange.  GA;  Nashville.  TN;  Pocket  City.  IN; 
to  Northbrctok.  IL. 

•  •         •         •         » 

Ml  (New) 

From  Miami.  FL;  INT  Miami  020°T(020°.M) 
and  Pahokee,  FL.  157°T{157°M)  radials; 
Pahokee;  INT  Pahokee  342'T(342»M)  and 
Orlando,  FL.  162°T(162°M)  radials:  Orlando: 
Cecil;  INT  Cecil  007'T{010'M)  and  Craig.  FL. 
347T(350°M)  radials;  INT  Craig 
347°T(350°M)  and  Colliers.  SC. 
174°T(178°.M).  radials;  Colliers. 

•  •         •         •         • 

1-85  (Revised) 

From  Miami,  FL;  INT  Miami  332°T(332°M) 
and  Gainesville,  FL.  157'T(156°M)  radials; 
Gainesville;  Taylor.  FL;  Alma.  GA;  Colliers. 
SC;  Spartanburg.  SC;  Charleston.  WV;  INT  of 
the  Charleston  357°  and  the  DRYER.  OH. 
172'  radials;  DRYER.  The  portion  within 
Canada  is  excluded.  )-86  (Revised)  From 
Boulder  Citvt  NV.  via  Peach  Springs.  AZ: 
Winslow.  AZ;  El  Paso.  TX;  Fort  Stockton.  TX; 
lunction.  TX:  Austin,  TX;  Humble.  TX; 
Leeville.  LA:  INT  of  Leeville  104°  and 
Sarasota,  FL.  286°  radials:  Sarasota:  INT  of 
Sarasota  103'  and  La  Belle.  FL.  313'  radials; 
La  Belle;  INT  La  Belle  137T(136'M)  and 
Miami.  FL.  313°T(313°M)  radials:  to  Miami. 

•  •         •         •         • 

J-113(Ncw) 


From  Viiginia  Key.  FL,  INT  Virginia  Key 
344<T(34«^)  aBdCraig,  PL,  IBPT(171°MJ 
radials:  Craig, 

•         •         •    ■     •■        • 

Issued  in  Waahington«  OC,  on  October!?, 
1994. 

Reginald  C.  Matthews, 

Acting  A4anager,  Airspace-Rvles  and 

Aeronautical  Information  Division. 
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14CFRPait71 

[Airspac*  Doclwt  No.  94-ASO-iq 

Proposed  Establishment  and 
Alteration  of  VOR  Federal  Airways; 
Florida 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposal  would  establish 
new  Federal  airways  and  modify 
existfng  airways  in  the  Miami,  FL,  area. 
Establishing  new  airways  and  realigning, 
existing  airways  are  necessary  because 
of  the  commissioning  of  the  Virginia 
Keys,  FL  (VKZ)  Very  High  Frequency 
Omnidirectional  Range  and  Distance 
Measuring  Equipment  (VOR/DME). 
DATES:  Comments  must  be  received  on 
or  before  December  6, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500,  Docket  No. 
94-ASO-16.  Fedferal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta,  GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  dock«t  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rul(3s  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-0255. 

SUPPLEMENTARY  INF0RMATK3I*: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Comtients  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in , 
developing  reasoned  re^iatoiy 
decisions  on  the  piopo^.. Comments 
are  saecifically  invited  on  the:Oveiall 
regulatory,  aeronautical,  economic, 
en  viipnmental;  and  energy-related- 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in. triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  \o  acknowledge  receipt  of  their 
comrientson  this  notice  must  submit 
with  those  comments  a  self•add^essed, 
stamfed  postcard  on  which  the 
follow  ang  statement  is  made: 
"Con  ments  to  Airspace  Docket  No.  94— 
ASO- 16."  The  postcard  will  be  date/ 
time  1  tamped  and  returned  to  the 
comn  lenter.  All  communications 
receii  ed  on  or  before  the  specified 
closii  g  date  for  comments  will  be 
consi  lered  before  taking  action  on  the 
prop(  sed  rule.  The  proposal  contained 
in  thi  J  notice  may  ho  changed  in  light 
of  coi  iments  received.  All  comments 
subm  tted  will  be  available  for 
exam  nation  in  the  Rules  Docket  both 
befon  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
persQ  mel  concerned  with  this 
rulera  aking  will  be  filed  in  the  dbcket. 

Avail  ibility  of  NPRM's 

An;  •  person  may  obtain  a  copy  of  this 
Notic  J  of  Proposed  Rulemaking  (NPRM) 
by  su  imitting  a  request  to  the  Federal 
Aviat  on  Administration,  Office  of 
Publi  :  Affairs,  Attention:  Public  Inquiry 
Cente  r,  APA-220,  800  Independence 
Aven  le,  SW.,  Washington,  DC  20591,  or 
by  ca  ling  (202)  267-3485. 
Comr  lunications  must  identify  the 
notic(  number  of  this  NPRM.  Persons 
intere  sted  in  being  placed  on  a  mailing 
list  fo  •  future  NPRM's  should  also 
reque  it  a  copy  of  Advisory  Circular  Na 
ll-Zi  I,  which  describes  the  application 
proce  iure„ 

The  F  roposal 

Th(  FAA  is  considering  an 
amen  Iment  to  part  71  of  the  Federal 
Aviat  on  Regulations  (14  CFR  part  71)  to 
establ  ish  and  alter  various  Federal 
airwa  /s  in  the  Miami,  FL,  area. 

In  1  992,  Hurricane  Andrew  rendered 
the  B  scayne  Bay,  FL,  Very  High  • 
Frequency  Omnidirectional  Range 
(VQRl  inoperative.  Biscayne  Bay  VOR 
was  a  significant  navigational  aid 
servii  g  air  trafHc  in  the  Miami. terminal 
airspi ce.  Consequently,  severalof the 
airwa  ,s  previously  based,  in  part,  on  the 
Bisca  ne  Bay  VOR  had  to  be  realigned 
with  I  ither  navigational  aids.  The 


VirginiajKey  VOR/DME  is  being 
commissioned  to  replace  the  Biscayne 
Bay  VORTAC  to  support  the  air  traffic 
operations  in  the  Miami,  FL,  area. 
Commissioning  ofthe  new,  Virginia  Key 
VOR/DME,  navigational  aid  will 
necessitate  the  realignment  of  existing 
routes.  Also,  a  new  airway  would  be 
established  to  provide  additional 
support  for  air  traffic  operations-ih  the 
Miami  area.  Domestic  VOR  Federal 
airways  are  published  in  paragraph. 
6010(a)  of  FAA  Order  7400.98  dited 
July  18, 1994,  and  effective  September 
16, 1994,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Domestic 
VOR  Federal  airways  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and' 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore  -  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  'significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  IGAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Rules  and  Procedures 
Service,  FAA,  in  areas  outside  domestic 
airspace  of  the  United  States  is  governed 
by  Article  12  of,  and  Annex  11  to)  the 
Convention  on  International  Qvil 
Aviation,  which  pertains  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promote  the  safe,  orderiy,  and 
expeditious  flow  of  civil  air  traffic. 
Their  purpose  is  to  ensure  that  civil 
aircraft  operations  on  international  air 
routes  is  carried  out  under  uniform 
conditions  designed  to  improve  the 
safety  and  efTiciency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  ofthe  airspace 
underthe  jurisdiction  of  a  contracting 
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state,  derived  from  ICAO.  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts  the 
responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A 
contracting  state  accepting  such 
responsibility  may  apply  the 
International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  under  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago,  1944.  state  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  Practices.  As  a 
contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  ofthe  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
IStO:  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.;  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  A\'iation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16. 1994.  is  amended  as 
follows: 

I'aragraph  601 0(a)  Domestic  VOR  Federal 

Airways 

*         •         *         •         • 

V-3  (Revised) 

From  Key  West,  FL;  INT  Key  West 
0«:J"T(082''M)  and  Miami.  FL.  185'T(185''M) 
radials;  Miami;  Ft.  Lauderdale,  FL;  Palm 
Bedch.  FL;  Vero  Beach,  FU  Melbourne.  FL; 
Ormond  Beach,  FL;  Brunswick.  GA; 
.Savannah,  GA;  Vance,  SC;  Florence.  SC; 
Sandhills,  NO;  Raleigh-Durnam,  NC;  INT 
RaleiRh  Durham  016°  and  Flat  Rock.  VA. 


ZW  radials;  Flat  Rock;  Gordonsville.  VA; 
INT  Gordonsville  331'  and  Martinsburg.  WV. 
216"  radials;  Martinsbuig:  Westminster.  MD; 
INT  WesUninster  048"  and  Modena.  PA,  258° 
radials;  Modena;  Solberg,  N);  INT  Solbcrg 
044T  and  Carmel,  NY.  243"  radials;  Carmel; 
Hartford.  CT:  INT  Hartford  084*  and  Boston. 
MA.  224"  radials:  Boston;  INT  Boston  014" 
and  Pease.  NH,  185°  radials:  Pease:  INT  Pease 
004°  and  Augusta.  ME,  233°  radials;  Augusta; 
Bangor.  ME;  INT  Bangor  039°  and  Houlton. 
ME.  203°  radials;  Houlton;  Presque  Isle,  ME; 
to  PQ.  Canada.  The  airspace  within  R-2916. 
R-2934.  R-2935  and  within  Canada  is 
excluded. 

*  •         •         •         • 

V-7  (Revised) 

From  INT  Miami.  FL.  222°  and  Lee  County. 
FL,  120°  radials;  Lee  County; Lakeland.  FL; 
Cross  City,  FL;  Tallahassee.  FL;  Wiregrass, 
AL:  INT  Wiregrass  333°  and  Montgomery. 
AL.  129°  radials;  Montgomery:  Vulcan.  AL; 
Muscle  Shoals.  AL;  Graham.  TN:  Central 
City.  KY;  Pocket  City.  IN:  INT  Pocket  Cit> 
016°  and  Terre  Haute.  IN,  191°  radials;  Terre 
Haute;  Boiler.  IN;  Chicago  Heights.  lU  INT 
Chicago  Heights  358°  and  Falls.  WI,  170° 
radials;  Falls;  Green  Bay,  WI;  Menominee. 
Ml:  Marquette.  Ml.  The  airspace  below  2,000 
feet  MSL  outside  the  United  States  is 
excluded.  The  portion  outside  the  United 
States  has  no  upper  limit. 

V-51  (Revised) 

From  Pahokee.  FL;  INT  Pahokee  009°  and 
Vero  Beach,  FL.  193°  radials:  Vero  Beach; 
INT  Vero  Beach  330°  and  Ormond  Beach,  FL. 
183°  radials;  Ormond  Beach;  Craig,  FL;  Alma. 
GA:  Dublin.  GA:  Athens,  GA;  INT  Athens, 
GA,  340°  and  Harris.  GA,  148°  radials:  Harri.s; 
Hinch  Mountain,  TN;  Livingston.  TN; 
Louisville.  KY;  Nabb.  IN:  Shelby-ville.  IN:  INT 
Shelbyville  313°  and  Boiler,  IN,  136°  radials: 
Boiler:  Chicago  Heights,  IL 

*  «         «         *         * 

V-97  (Revised) 

From  Miami,  FL:  INT  Miami  313°T(313°M) 
and  La  Belle,  FL,  137°T(136°M)  radials:  La 
Belle;  SL  Petersburg.  FL;  Tallahassee,  FL; 
Pecan,  GA;  Atlanta,  GA;  INT  Atlanta  001° 
and  Volunteer.  TN.  197*  radials;  Volunteer; 
London.  KY;  Lexington,  KY;  Cincinnati.  OH: 
Shelbyville.  IN.  INT  Shelby\'illc  313°  and 
Boiler.  IN.  136°  radials;  Boiler,  Chicago 
Heights.  IL;  to  INT  Chicago  Heights  358°  and 
Chicago  O'Hare.  IL.  12r  radials.  From  INT 
Northbrook.  IL.  290°  and  lanesville.  WI.  112° 
radials;  lanesville:  Lone  Rock,  WI;  Nodine. 
MN:  to  Gopher,  MN.  The  airspace  below 
2.000  feet  MSL  ouUide  the  United  States  is 
excluded. 


V-1 57  (Revised! 

From  Key  West,  FL;  Miami,  FL;  INT  Miami 
332°T(332°M)  and  U  Belle,  FL 
113°T(112°M)  radials:  La  Belle;  Ukeland.  FL; 
Ocala.  FL;  Gainesville.  FL;  Taylor.  FL; 
Wavcross.  GA;  Alma.  GA;  Allendale,  SC; 
Vance.  SC:  Florence.  SC:  Fawttevillc,  NC; 
Kinston.  NC;  Tar  River.  NC;  Lawrencevillc. 
VA;  Richmond.  VA:  I.NT  Richmond  039°  and 
Patuxent.  MD,  228°  radials:  Patuxcnt: 
Smyrna.  DE;  Woodstown.  N);  Rot>binsville. 
N);  INT  Robbinsville  044°  and  LaGuardia. 
NY.  213°  radials;  LaGuardia;  INT  Lat^uardia 


032°  and  Deer  Park.  NY.  326*  radials;  INT 
Deer  Park  326°  and  Kingston,  NY.  191° 
radials:  Kington,  NY;  to  Albany,  NY.  The 
airspace  within  R-2901A  and  R-6602A  is 
excluded.  The  airspace  at  and  above  7,000 
feet  MSL  which  lies  within  the  Lake  Placid 
MOA  is  excluded  during  the  time  the  Lake 
Placid  MOA  is  activated.  The  airspace  within 
R-4005  and  R-4006  is  excluded. 

•  *         •         •      '  • 

V-159  (Revised) 

From  Virginia  Key.  FU  INT  Virginia  Key 
344°T(348°M)  and  Vero  Beach,  FL, 
178°T(1B2°M)  radials;  Vero  Beach;  INT  Verti 
Beach  319°T(323°M)  and  Orlando.  FL. 
140°T(140°M)  radials;  Orlando;  Ocala,  FU 
Cross  City.  FL:  Greenville,  FL;  Pecan.  GA; 
Eufaula,  AL;  Tuskegee,  AL;  Vulcan.  .'.L: 
Hamilton.  AL:  Holly  Springs,  MS;  Gilmore. 
AR;  Walnut  Ridge.  AR;  Dogwood.  MO: 
Springfield.  MO:  Napoleon,  MO;  INT 
Napoleon  336°  and  St.  Joseph,  MO,  132° 
radials;  St.  iosepfa:  Omaha.  NE:  Sioux  Citv. 
lA;  Yankton,  SD:  Mitchell,  SD;  to  Huron.  SU. 

*  •         •         *         • 

V-267  (Revised) 

From  Miami.  FL;  INT  Miami  020°T(020'.M) 
and  Pahokee,  FL.  157°T(157°M)  radials: 
Pahokee;  Orlando.  FL;  Craig.  FL:  Dublin,  GA; 
Athens.  GA;  INT  Athens  340°  and  Harris,  f lA. 
148°  radials;  Harris:  Volunteer.  TN. 


V-295  (Re\iscd) 

From  Virginia  Key.  FU  INT  Viiginia  Key 
015°T(019°M)  and  Vero  Beach,  FL,  143° 
radial:  Vero  Beach:  INT  Vero  Beach  296°  and 
Orlando.  FL.  162°  radials;  Orlando;  Ocala. 
FL:  Cross  City.  FL:  to  Tallahassee.  FL.  The 
portion  outside  the  United  States  has  no 
upper  limit. 
•         *         •         *         • 

V-437  (Revised) 

From  Miami.  FL:  INT  Miami  020°T(020°M) 
and  Pahokee.  FL.  157°T(157*M)  radialr. 
Pahokee:  Melbourne.  FL:  INT  Melbourne 
322°  and  Ormond  Beach.  FL.  211'  radials: 
Ormond  Beach:  Savannah.  GA:  Charleston. 
.SC;  Florence,  SC.  The  airspace  within  R- 
2935  is  excluded. 


V-492  (Revised) 

From  U  Belle.  FL;  Pdbokee,  FU  INT 
Pahohee  115°T(115°M)  and  Palm  Beach.  FL, 
270°T(273°M)  radials;  Palm  Beach;  INT  Palm 
Beach  356'  and  Melbourne.  FL.  146*  radials: 
to  Melboumo. 

•  *         •  •         • 

V-509  (Revised) 

From  St  Petersburg.  FL:  INT  St  Petcrslwirg 
110°T(109°M)  and  Ukeland,  FL. 
140°T(139''M)  radials. 

•  •         *  *         * 

V-5 11  (Revised) 

From  Lakeland.  FL:  INT  Lakeland 
140°T(139°.M)  and  Miami,  FU  332°T|332'.MI 
radiaU:  Miami. 

•  •         •         •         • 

V-521  (Revised) 

From  Miami.  FL;  INT  Miami  313°T(.113°.M) 
and  La  Belle,  FL.  137T(136°M)  radials:  !\T 
La  Belle  137°T(136'M)  and  Lee  Count>-.  FL. 
099°T(101°M)  radials:  Lee  Countv:  INT  Lee 
County  014*  and  Lakeland,  FL,  154°  radials; 
Lali:l.ind;  Cmss  City.  FU  l.NT  Cross  City  287* 
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and  Marianna,  FL,  141»  radials;  Marianna; 
Wiregrass,  AL;  INT  Wiregrass  333'  and 
Montgomery, 'AL.  129°  radials:  Montgomery; 
INT  Montgomery  357'  and  Vulcan.  AL.  139"' 
radials;  Vulcan. 

•  •        •        •        » 

V-537  fRevised) 

From  Vero  Beach,  PL.  via  INT  Vero  Beach 
318'T(322*M)  and  Melbourne,  PL.  298» 
radials;  INT  Melbourne  298°  and  Ocala,  PL, 
145°  radials;  Ocala;  Gainesville.  PL; 
Greenville,  PL;  Moultrie,  GA;  Macon,  GA. 

*  •         •         •         • 

V-599  (New) 

Prom  Lee  County,  PL;  INT  Lee  County 
083T(085''M)  and  Miami.  PL.  332°T(332°M) 
radials;  Miami. 


Issued  in  Washington^  DC,  on  October  14, 
1994. 

Nancy  B.  Kalinowski, 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

(PR  Doc.  94-26498  Piled  10-25-94;  8:45  am] 

BILUNQ  COOC  491»>13-p 


14CFRPart9d 
[Docket  No.  27941] 

Study  of  Child  Restraint  Systems 

agency:  Federal  Aviation 
Administration  [FAA],  DOT. 
ACTION:  Notice  of  Study  and  Request  for 
Comments. 


SUMMABY:  On  August  23, 1994,  Public 
Law  (Pub.  L.)  103-305  was  enacted  and 
requires  that  the  FAA  conduct  a  study 
on  the  availability,  effectiveness,  cost, 
and  usefulness  of  restraint  systems  that 
may  offer  protection  to  children,  who 
presently  do  not  use  child  restraint 
systems  and  who  are  presently  carried 
on  the  laps  of  adults,  aboard  air  carrier 
aircraft.  The  report  to  Congress  is  due 
February  23, 1995.  This  document 
requests  comments  from  the  public  on 
the  issues  surrounding  child  restraint 
systems. 

DATES:  Comments  must  be  received  on 
or  before  November  11, 1994. 
ADDRESSES:  Send  or  deliver  other 
comments  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200).  Docket  No.  27941.  800 
Independence  Avenue,  S\V., 
Washington,  DC  20591.  Comments  must 
be  marked  Docket  No.  27941.  They  will 
be  on  display  in  Room  91 5G  weekdays 
between  8:30  a.m.  and  5:00  p.m.,  e.xcept 
on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT.^ 
Mr.  Gary  Becker,  APO-310.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SVV., 
Washington,  DC  20591,  telephone  No. 
202-267-7766. 


IPPLEMENTARY  INFORMATION: 

ickground 

United  States  air  carriers  have  a 
iperb  safety  record  that  has  continued 
improve  over  time  and  now  ranks 
nong  the  best  in  the  world.  The  risk  of 
i»jury  or  death  when  traveling  on  an 
airline  is  low.  Air  carrier  accidents  are 
iafrequent.  Even  identifying  the  causes 
o^  these  accidents  (e.g.,  severe  inflight 
turbulence)  requires  thorough  and  wide- 
ranging  research. 

Cnildren  under  the  age  of  two 
(i  ifants)  are  permitted  to  travel  aboard 
a  rlines  on  the  laps  of  their  parents, 
gi  lardians,  or  attendants.  Air  carriers 
d  (cide  whether  to  charge  for  the 
tr  msportation  of  infants  who  are  held 
01 1  adult  laps.  Infants  traveling  in  this 
m  anner,  however,  are  not  secured  by 
ally  safety/restraint  systems.  In  the  rare 
etent  of  a  crash  or  rapid  aircraft 
m  ovements  such  as  those  caused  by 
s€  vere  in-flight  turbulence,  forces  may 
b<  too  great  for  the  accompanying  adult, 
gi  ardian,  or  attendant  to  protect  the 
in  fant  from  injury.  In  these 
ci  cumstances,  infants  are  at  higher  risk 
o  death  or  injury  than  all  other  travelers 
w  10  must  fasten  safety  belts. 

nfants  may  also  be  placed  in 
a<  ceptable  child/infant  safety  seats. 
H  (wever,  most  air  carriers  require  that 
a  jicket  be  purchased  for  those  children 
u Jder  two  in  order  to  reserve  a  seat  to 
wfiich  the  safety  seat  can  be  attached. 
Tl  le  added  ticket  cost,  and  the  generally 
pe  rceived  low  rate  of  accidents  and 
in  uries,  results  in  many  parents. 
_giKrdians  or  attendants  opting  to  hold 
in  ants  in  their  laps.  The  alternative  of 
in  :urring  an  added  cost  to  reserve  a  seat 
fo  use  with  an  infant  safety  seat  may 
di  ^ert  some  air  travelers  to  other  less 
costly  modes  of  transportation.  Infants 
an  i  adults  may  be  at  a  higher  risk  of 
d€  ith  or  injury  when  traveling  in 
all  amative  modes  than  if  they  flew. 
Congress,  in  Public  Law  103-305, 
an  ended  the  Airport  and  Airway 
Ini  provement  Act  of  1982.  This 
an  endment  directs  the  FAA  to  conduct 
a  s  tudy  of  child  restraint  systems  on  air 
carrier  aircraft.  The  study  is  due  to 
Congress  on  February  23, 1995.  The 
pu  rpose  of  this  study  is  to  determine  the 
avi  lilability,  effectiveness,  cost,  and 
us  ifulness  of  restraint  systems  that  may 
offer  protection  to  a  child,  carried  in  the 
lad  of  an  adult  aboard  an  air  carrier 
aiitraft  or  provide  for  the  attachment  of 
a  (Jiild  restraint  device  to  the  aircraft. 
Cohgress  has  directed  the  FAA  to  study 
♦^"  following  issues:         * 

.  The  direct  cost  to  families  of 
re<  uiring  air  carriers  to  provide  restraint 
syi  terns  and  requiring  infants  to  use 
th(  m,  including  whether  airlines  will 


charge  a  fare  for  use  of  seats  containing 
restraining  systems. 

2.  The  impact  on  air  carrier  aircraft 
passenger  volume  by  requiring  use  of 
infant  restraint  systems,  including 
whether  families  will  choose  to  travel  to 
destinations  by  other  means,  including 
automobiles. 

3.  The  impact  on  fatalities  and  fatality 
rates  of  infants  and  adults  using 
airplanes,  automobiles,  and  other  modes 
of  transportation. 

4.  The  efficacy  of  infant  restraints 
currently  marketed  as  able  to  be  used  for 
air  carrier  aircraft. 

There  are  at  least  four  additional 
issues  that  are  related  to  the 
Congressional  issues  described  above: 

1.  What  cost  might  airlines  incur  if 
the  use  of  child  safety  seats  was 
required  by  regulation?  There  are 
several  subordinate  issues  related  to 
cost.  For  example: 

(a)  Would  air  carriers  provide  child 
safety  seats? 

(b)  What  would  it  cost  air  carriers  to 
purchase  and  maintain  child  safety 
seats? 

(c)  How  often  would  child  safety  seats 
have  to  be  replaced? 

(d)  How  many  times  annually  would 
child  safety  seats  be  used  on  air  carrier 
aircraft? 

(e)  How  many  child  safety  seats 
would  be  purchased  during  a  year  by  air 
carriers? 

2.  For  a  family  traveling  with  infants, 

what  is  the  price  elasticity  of  demand 
for  air  travel? 

(a)  What  fares  doe  air  carriers  now 
charge  for  infants  currently  seated  in 
child  safety  seats? 

(b)  If  parents  had  to  purchase  a  ticket 
for  their  child  under  the  age  of  two  and 
the  price  of  the  seats  on  their  flight  of 
choice  was  such  that  their  only 
alternatives  would  be  to  (1)  drive  or  (2) 
fly  paying  discount  fares  during  off-peak 
hours  (or  a  non-direct  flight),  which 
alternative  would  they  choose? 

(c)  Is  there  a  difference  in  the 
elasticity  of  short  versus  long  trips — 
(less  than  300  miles  and  300  miles  or 
greater)? 

(d)  Is  300  miles  the  appropriate 
demarcation  for  a  short  versus  a  long 
trip  for  a  family  traveling  with  infants? 
What,  if  any,  is  a  relevant  demarcation? 

(e)  What  is  the  cross-price  elasticity  of 
demand  for  air  and  automobile  travel  for 
families  traveling  with  infants? 

3.  What  are  the  profiles  of  families 
with  infants  who  drive?  What  are  the 
profiles  of  families  with  infants  who  fly? 

For  example: 

(a)  How  many  infants  are  enplaned 
annually  aboard  domestic  air  carriers? 

(b)  How  many  infants  would  be 
represented  in  an  average  size  family 
that  flies? 
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(c)  What  is  the  average  number  of 
individuals  in  a  family  that  flies? 

(d)  How  many  families  fly  annually? 

(e)  Of  those  families  with  infants  who 
fly,  what  percent  of  families  currently 
use  child  safety  seats? 

4.  What  are  the  infant  and  adult 
mortality  rates  for  air  travel,  automobile 
travel,  and  other  modes  of 
transportation?  There  are  several 
subordinate  issues  related  to  mortality 
rates.  For  example: 

(a)  What  are  tne  appropriate  units  of 
measure  to  use  to  compare  infant 
fatalities/injuries  from  automobile  travel 
to  infant  fatalities/injuries  from  air 
travel?  • 

(b)  What  is  the  infant  automobile 
passenger  fatality,  serious  injury,  and 
minor  injiuy  incidence  rate  for  families 
with  infants  traveling  by  automobile? 
How  does  this  incidence  rate  compare 
with  those  of  families  traveling  by  air? 

(c)  What  is  the  non-infant  automobile 
passenger  fatality,  serious  injury,  and 
minor  injury  incidence  rate  for  families 
with  infants  traveling  by  automobile? 
How  does  this  incidence  rate  compare 
with  those  of  families  traveling  by  air? 

(d)  How  does  the  automobile  accident 
rate  for  parents  and  guardians  of  infants 
compare  with  the  automobile  accident 
rate  for  the  general  population? 

(e)  When  is  the  passenger  seat  and 
safety  belt  that  is  available  to  an  adult 
passenger  (without  the  child  safety  seat) 
safe  enough  for  a  child? 

(f)  When  should  seats  not 
manufactured  to  federal  motor  vehicle 
safety  standards  be  used  (if  at  all)? 

With  regard  to  the  issue  of  the  efficacy 
of  infant  restraints,  the  FAA  has 
completed  a  study  entitled  "The 
Performance  of  Child  Restraint  Devices 
in  Transport  Airplane  Passenger  Seats." 
A  notice  of  availability  was  published  in 
the  Federal  Register  on  Septeml)er  27, 
1994  (59  FR  49276).  The  FAA  is 
continuing  to  study  child  restraint 
systems  and  to  work  with  the  National 
Highway  Traffic  Safety  Administration 
to  develop  revised  standards  for  child 
safety  seat  testing  and  labeling. 

The  FAA  will  be  seeking  data  from 
.wme  individually  selected  air  carriers, 
air  taxis,  and  commercial  operators  or 
their  representatives  concerning 
anticipated  pricing  policies  if  child 
safety  seats  are  mandated  for  infants. 
This  data  is  needed  to  respond  to  the 
Congressional  request  for  a  report  and 
would  constitute  competitive 
commercial  information.  To  avoid  any 
Improper  exchange  of  competitive  price 
or  mariiLetmg  information  the  FAA  will 
maintain  the  confidentiality  of  such 
information.  Raw  data  of  this  nature 
will  not  be  disclosed;  rather,  any 
presentation  of  such  data  will  be 


aggregated  to  avoid  any  competitive 
concerns. 

Conunents  Invited 

.Parties  interested  in  the 
congressionally  mandated  study  of  child 
safety  seats  are  invited  to  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  that  provide 
a  factual  basis  which  support  the  views 
and  suggestions  presented  are 
particularly  helpful  in  analyzing  the 
child  safety  seat  issues.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  competitive,  and 
small  business  aspects  of  child  safety 
seat  use  and  of  potential  alternatives. 
Written  submissions  should  identify  the 
docket  number  and  be  submitted  in 
triplicate  to  the  Federal  Aviation 
Administration,  Ofllce  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-200),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  Comments 
should  not  be  sent  or  directed  to  any  of 
the  contractors  that  have  been  engaged 
by  the  FAA  to  provide  information  for 
the  study. 

All  comments  received  on  or  before 
the  closing  date  for  comments  will  be 
fully  considered.  To  the  extent  possible, 
all  comments  received  after  the  closing 
date  will  be  considered  also.  All 
comments  submitted,  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments. 

Issued  in  Washington.  DC.  on  October  20. 
1994. 

Dale  E.  McDaniel. 

Deputy  Assistant  Administrator  for  Policy, 

Planning,  and  International  Aviation. 

IFR  Doc.  94-26441  Piled  10-25-94;  845  am) 

8ILUNG  CODE  4»10-1)-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 
RIN  0960-None  Assigned 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  and  Supplemental 
Security  Income  for  the  Aged,  Blind, 
and  Disat)led;  Signature  Requirements 
for  State  Agency  Medical  and 
Psychological  Consultants  in  Disat>ility 
DetermirMtions 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  revise  the 
requirements  of  the  Social  Security  and 


Supplemental  Security  Income  (SSI) 
regulations  regarding  the  certifications 
required  on  disability  determination 
form.s.  Determinations  of  disability  are 
generally  made  by  disability 
determination  services  (DDS),  which  are 
agencies  of  each  State.  Present 
regulations  require  that,  unless  the 
disability  determination  is  made  by  a 
State  agency  disability  hearing  officer. 
disability  determinations  made  by  a 
DDS  will  be  made  by  a  State  ageniy 
medical  or  psychological  consultant  and 
a  State  agency  disability  examiner, 
including  those  in  which  the 
determination  is  made  on  technical, 
non-medical,  rather  than  medical, 
grounds.  We  propose  to  remove  the 
requirement  that  a  medical  or 
psychological  consultant  make  the 
determination  jointly  with  the  disability 
examiner  when  there  is  no  medical 
evidence  to  be  evaluated. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  December  27. 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.  O.  Box  1585.  Baltimore. 
Maryland  21235.  sent  by  telefax  to  (410) 
966-0869,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore.  Maryland  21235.  between 
8:00  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  ).  Short,  Legal  Assistant.  Office  of 
Regulations,  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  Marj'land  21235, 
(410)965-6243. 

SUPPI.EMENTARY  INFORMATION:  The  Social 
Security  Act  (the  Act)  provides,  in  title 
II,  for  the  payment  of  disability  benefits 
to  individuals  insured  under  the  Act. 
Title  II  also  provides  for  the  payment  of 
child's  insurance  benefits  based  on 
disability  and  widow's  and  widower's 
insurance  benefits  for  disabled  widows, 
widowers,  and  surviving  divorced 
spouses  of  insured  individuals.  In 
addition,  the  Act  provides,  in  title  XVI. 
for  SSI  payments  to  persons  who  are 
aged,  blind,  or  disabled  and  who  have 
limited  income  and  resources.  For 
adults  under  both  the  title  II  and  title 
XVI  programs  and  for  persons  claiming 
child's  insurance  benefits  based  on 
disability  under  the  title  II  program, 
"disability"  means  the  inability  to 
engage  in  any  Kuhstantial  gainftil 
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activity  by  reason  of  any  medically 
determinable  impairment.  For  a  child 
under  age  18  claiming  SSI  benefits 
based  on  disability,  "disability"  means 
that  the  child's  impajrment(s)  is  of 
comparable  severity  to  one  that  would 
disable  an  adult  (i.e.,  the  impairment(s) 
substantially  reduces  the  child's  ability 
to  function  independently, 
appropriately,  and  effectively  in  an  age* 
appropriate  manner  such  that  the 
child's  impainnent(s)  and  resulting 
limitations  are  comparable  to  those  that 
would  disable  an  adult).  Under  both 
title  n  and  title  XVI,  disability  must  be 
the  result  of  a  medically  determinable 
physical  or  mental  impairment(s)  which 
can  be  expected  to  result  in  death  or  - 
which  has  lasted  or  can  be  expected  to 
last  for  a  continuous  period  of  not  less 
than  12 -months. 

Sections  404.1503  and  416.903  of  the 
Social  Security  Administration's 
regulations  provide  that  State  agencies 
make  disability  and  blindness 
determinations  for  the  Secretary  of 
Health  and  Human  Services  for  most 
persons  living  in  the  State.  Sections 
404.1615(c)  and  416.1015(c)  of  the- 
regulations  provide  that  disability 
determinations  will  be  made  by  either 
(1)  A  State  agency  medical  or 
psychological  consultant  and  a  State 
agency  disability  examiner  or  (2)  a  State 
agency  disability  hearing  officer. 
Sections  404.1615(e)  and  416.1015(e)  of 
the  regulations  require  the  State  agency 
to  certify  each  determination  of 
disability  to  the  Social  Security 
Administration  (SSA)  on  forms 
provided  by  SSA.  The  term 
"determination  of  disability"  is  defined 
in  §§404.1602  and  416.1002  of  the 
regulations  to  mean  one  or  more  of  the 
following  decisions:  whether  or  not  a 
person  is  under  a  disability;  the  date  a 
person's  disability  began;  or  the  date  a 
person's  disability  ended. 

When  a  disability  determination  is 
made  jointly  by  a  State  agency  medical 
or  psychological  consultant  and  a  State 
agency  disability  examiner,  the  medical 
or  psychological  consultant  is 
responsible  for  the  medical  portion  of 
the  determination  and  the  disabiUty 
examiner  is  responsible  for  the 
remainder  of  the  determination.  Under 
our  current  procedures,  both  the 
disability  examiner  and  the  medical  or 
psychological  consultant  must  certify 
the  determination  on  forms  which  we 
provide  as  required  in  the  regulations. 

In  some  instances,  however,  the 
requirement  for  the  medical  or 
psychological  consultant's  certification 
is  unnecessary  because  the  decision  is 
made  on  technical,  non-medical 
grounds  alone,  without  consideration  of 
any  medical  evidence.  Many  medical 


and  psychological  consultants  who 
work  with  the  State  agencies  do  so  on 
a  Dart-time  basis  and  are  not  always 
av  lilable  to  sign  disability 
de  ermination  forms.  This  can  result  in 
de  ays  of  cases  that  are  otherwise 
CO  nplete  because  no  medical  input  or 
ex  >ertise  is  necessary. 

'  'his  happens,  for  example,  when  an 
ini  iividual  who  has  no  history  of 
m«  dical  treatment  or  examination — and, 
he  ice,  no  existing  medical  records  that 
w^  can  obtain — refuses  to  attend  a 
CO]  isultative  examination  purchased  at 
ou '  expense.  In  such  a  case,  the  State 
agi  incy  makes  its  determination  on 
te<  hnical,  non-medical,  rather  than 
m(  dical,  grounds.  It  denies  such  a  claim 
be  :ause,  without  the  individual's 
co<  tperation,  the  evidence  needed  to 
de  ermine  whether  the  individual  is 
dii  abled  cannot  be' obtained. 
Ne  vertheless,  our  cxurent  rules  require 
thi  t  a  medical  or  psychologicar 
consultant  sign  the  standard  disability 
determination  form  in  such  a  case,  even 
th<  ugh  there  is  no  medical  evidence  and 
co:  isequently,  no  medical  finding  can  be 
mi  de. 

^  Ve  propose  to  address  this  issue  by 
rei  ising  §§  404.1615  and  416.1015  of 
th<  regulations  to  provide,  in  a  new 
pa  Bgraph  (c)(2),  that  a  State  agency 
dii  ability  examiner  alone  may  make  the 
di]  ability  determination  when  there  is 
no  medical  evidence  to  be  evaluated, 
su(  ;h  as  when  there  is  no  existing 
m(  dical  evidence  and  the  individual 
rel  jses  to  attend  a  consultative 
exi  imination.  We  also  propose  to 
re<  esignate  current  paragraph  (c)(2), 
wl  ich  provides  that  a  State  agency 
dii  ability  hearing  officer  may  also  make 
dii  ability  determinations,  as  paragraph 
(c)  3). 

Re  pilatory  Procedures 

Ex  icutive  Order  12866 

'  Ve  have  consulted  with  the  Office  of 
M(  nagement  and  Budget  (0MB)  and 
de  ermined  that  these  rules  do  not  meet 
thi  criteria  for  a  significant  regulatory 
ac  ion  under  Executive  Order  12866. 
Th  Brefore  they  are  not  subject  to  0MB 
rei  iew. 

Re  ^ulatory  Flexibility  Act 

'  Ve  certify  that  these  regulations  will 
no  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
be<  ;ause  they  affect  individuals' 
eli  jibility  for  program  benefits  under 
th(  Social  Security  Act.  Therefore,  a 
re(  ulatory  flexibility  analysis  is  not 
re<  uired. 

Pa  oerwork  Reduction  Act 

'  'hese  proposed  regulations  will,  if 
pr(  mulgated,  impose  no  additional 


reporting  or  recordkeeping  requirements 
necessitating  clearance  by  0MB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No,  93.802,  Social  Security- 
Disability  Insurance:  and  93.807, 
Supplemental  Security  Income) 

Lbt  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Death  Benefits, 
Disability  benefits,  Old-Age,  Survivors 
and  Disability  Insurance,  Reporting  and 
recordkeeping  requirements.  Social 
Security. 

20  CFRJ'art  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs, 
Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated:  Septeml)er  9, 1994. 
Shirley  S.  Chafer, 
Commissioner  of  Social  Security. 

Approved:  October  20, 1994. 
Donna  E.  Shalmla, 
Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

For  the  reasons  set  out  in  the 
preamble,  chapter  DI,  part  404,  subpart 
Q,  of  Title  20,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  set  forth  below: 

1.  The  authority  citation  for  subpart  Q 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205(a),  221,  and  1102  of 
the  Social  Security  Act^42  U.S.C.  405(a),  421, 
and  1302. 

2.  Section  404.1615  is  amended  by 
removing  the  "or"  in  paragraph  (c)(1) 
and  adding  a  semicolon  in  its  place;  by 
redesignating  paragraph  (c)(2)  as 
paragraph  (c)(3);  and  by  adding  a  new 
paragraph  (c)(2)  to  read  as  follows: 

S  404.1815    Making  disability 
determinations. 

•        •        •        •        * 

(c)  *  •  • 

(2)  A  State  agency  disability  examiner 
alone  when  there  is  no  medical 
evidence  to  be  evaluated,  e.g.,  when 
there  is  no  existing  medical  evidence 
and  the  individual  refuses  to  attend  a 
consultative  examination;  or 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

For  the  reasons  set  out  in  the 
preamble,  chapter  III,  part  416.  subpart 
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J.  of  Title  20,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  set  forth  below: 

3.  The  authority  citation  for  subpart  J 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1614, 1631,  and 
1633  of  the  Social  Security  Act;  42  U.S.C 
1302, 1382c,  1383,  and  1383b. 

4.  Section  416.1015  is  amended  by 
removing  the  "or"  in  paragraph  (c)(1); 
by  redesignating  paragraph  (c)(2)  as 
paragraph  (c)(3);  and  by  adding  a  new 
paragraph  {c){2)  to  read  as  follows: 

§416.1015   Making  disability 
determinations. 

•        *        •        *        • 

(c)  •  *  • 

(2)  A  State  agency  disability  examiner 
alone  when  there  is  no  medical 
evidence  to  be  evaluated,  e.g.,  when 
there  is  no  existing  medical  evidence 
and  the  individual  refuses  to  attend  a 
consultative  examination;  or 
***** 

(FR  Doc.  94-26508  Filed  10-25-94:  8:45  ami 

BILUNO  CODE  4igO-29-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

PL-0064-S3] 
RIN  1545-AS40' 

Conduit  Arrangements  Regulations; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking  and  notice  of  public 
hearing. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  proposed 
rulemaking  and  notice  of  public 
hearing,  which  was  published  in  the 
Federal  Register  for  Friday,  October  14, 
1994  (59  FR  52110).  The  proposed 
regulations  provide  guidance  with 
regard  to  conduit  financing 
arrangements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez,  (202)  622-6803  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing  that  is  the 
subject  of  this  correction  contains 
proposed  amendments  to  Income  Tax 
Regulations  (26  CFR  part  1)  under 
§§1.871-1, 1.881-0, 1.881-3, 1.881-4, 


1.1441-3, 1.1441-7, 1.6038-2, 1.6038A- 
2, 1.6038A-3  and  1.7701(1)-1. 

Need  fior  Correction 

As  published  the  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
contains  typographical  errors  that  are  in 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  and 
notice  of  public  hearing  which  is  the 
subject  of  FR  Doc.  94-25403,  is 
corrected  as  follows: 

1.  On  page  52110,  column  2,  in  the 
preamble  following  the  DATES:  caption, 
the  paragraph  is  corrected  as  follows: 
DATES:  Written  comments  must  be 
received  by  December  13, 1994. 
Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  December  16, 1994,  must 
be  received  by  December  2, 1994. 

2.  On  page  52110,  column  2,  in  the 
preamble  following  the 

FOR  FURTHER  INFORMATION  CONTACT: 
caption,  the  language  "Christina 
Vasquez,  (202)  622-7782  (not  a  toll-free 
number)."  is  corrected  to  read 
"Christina  Vasquez,  (202)  622-6803  (not 
a  toll-free  number).". 

3.  On  page  52114,  column  2,  in  the 
preamble  following  the  paragraph 
heading  "Comments  and  Public 
Hearing",  third  fiill  paragraph  from  the 
top  of  the  column,  last  line,  the 
language  "December  13, 1994."  is 
corrected  to  read  "December  2, 1994.". 
Cynthia  E.  Grigsby, 

Chief  Begiilations  Unit.  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  94-26490  Filed  10-25-94;  8:45  ami 

BILUNG  CODE  4830-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  0E3907/P588;  FRL-4907-41 

RIN  2070-AC18 

Pesticide  Tolerance  for  3,5-Dichloro-N> 
(1,1-Dimethyl-2-Propynyl)Benzamide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
tolerance  for  combined  residues  of  the 
herbicide  3,5-dichloro-A/-(l,l-dimethyl- 
2-propynyl)benzamide  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodity  radicchio  greens  (tops).  The 
Interregional  Research  Project  No.  4  (IR- 
4)  submitted  to  EPA  the  petition 


requesting  the  maximum  permissible 
level  for  residues  of  the  heibicide. 
DATES:  Comments,  identified  by  the 
document  control  number  [PP  0E3907/ 
P588],  must  be  received  on  or  before 
November  25, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Brandi,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring^ 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  )amerson,  Registration 
Division  (7505VV),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  (703)-308-fl783. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick.  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
0E3907  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Station  of 
Cahfomia.  This  petition  requests  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  establish  a  tolerance  for 
combined  residues  of  the  herbicide  3.5- 
dichloro-N-(l,l-dimethyl-2- 
propynyl)benzamide  (also  referred  to  in 
this  document  as  pronamlde)  and  its 
metabolites  (calculated  as  3,5-dichloro- 
N-(l,l-dimethyl-2-propynyl)benzamide) 
in  or  on  the  raw  agricuhural  commodity 
radicchio  greens  (tops)  at  2  parts  per. 
million  (ppm). 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
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data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  90-day  feeding  study  with  rats 
administered  pronamide  in  the  diet  at 
concentrations  of  0. 40,  200, 1,000,  or 
4.000  ppm  (equivalent  to  0,  2.5. 12.3. 

60.0,  or  254.0  milligrams  (mg)/kilogram 
(kg)/day  in  males;  0,  3.1, 15.0,  74.6.  or 
289.2  mg/kg/day  in  females).  A  systemic 
no-observed-effect  level  (NOEL)  was 
established  at  200  ppm  (12.3  mg/kg/ 
day/male;  15  mg/kg/day/female).  A 
systemic  lowest-effect  level  (LEL)  was 
established  at  1.000  ppm  (60.0  mg/kg/ 
day/male;  74.6  mg/kg/day/female), 
based  on  increased  liver  relative  weight 
and  incidence  of  liver  histopathology  in 
both  sexes,  decreased  body/weight  gain 
and  feed  consumption  in  females,  and 
increased  blood  cholesterol  level  in 
males.  Effects  observed  at  the  high  dose 
(4,000  ppm)  include  decreases  in  body 
weight/weight  gain  and  feed 
consumption  in  both  sexes,  and 
increases  in  liver-related  effects  and  in 
the  histopathology  of  the  thyroid  (both 
sexes)  and  anterior  pituitary-  (males). 

2.  A  52-week  chronic  feeding  study 
with  dogs  fed  diets  containing  0,  300, 
875,  or  1,750  ppm  (equivalent  to  0. 11.9. 

33.1 ,  or  67.7  mg/kg/day  in  males^  or  0, 
11.9,  36.1,  or  69.0  mg/kg/day  in  females) 
with  a  NOEL  established  at  300  ppm, 
based  on  increases  in  serum  alkaline 
phosphatase  in  males  and  thyroid 
weight  in  females,  and  in  liver 
pathology  in  both  sexes  at  the  875-ppm 
dose  level.  Additional  effects  observed 
at  the  highest  dose  tested  (1,750  ppm) 
include  decreases  in  body  weight/ feed 
consumption,  increases  in  serum 
alkaline  phosphatase  and  gamma 
glutamyl  transferase  in  both  sexes, 
increases  in  serum  alanine 
aminotransferase  in  females,  and 
increases  in  testes  relative  weight  in 
males. 

3.  An  18-month  carcinogenicity  study 
with  B6C3F1  mice  fed  diets  containing 
0. 1.000,  or  2.000  ppm  (approximately  0, 
150,  or  300  mg/kg/day)  with  a  dose- 
related  increase  in  incidence  of  ^ 
hepatocellular  carcinomas  in  male  mice 
sacrificed  at  18  months.  The  increases 
in  tumor  rates  observed  at  1.000  and 
2,000  ppm  were  statistically  significant 
by  pair-wise  comparison  with  die 
control.  There  were  no  carcinogenic 
effects  observed  in  female  mice  under 
the  conditions  of  the  study. 

4.  A  24-month  chronic  feeding/ 
carcinogenicity  study  with  rats  fed  diets 
containing  0, 40,  200,  or  1,000  ppm 
(equivalent  to  0, 1.73,  ^46.  or  42.59  mg/ 
kg/day/male  and  0.  2.13. 10.69.  or  55.09 
mg/kg/day/female).  The  NOEL  for 
systemic  (nonneoplastic)  effects  was 
established  at  8.46  mg/kg/ day/males 
and  10.69  mg/kg/day  females,  based  on 


dei  Teased  body  weight/body  weight 
gai  1  and  increased  liver  weight,  as  well 
I  in  increased  incidence  of  hepatic 


as 

cei  tri  lobular  hypertrophy,  eosinophilic 
eel  altwations,  and  thyroid  follicular 
eel  hypertrophy  in  both  sexes  at  the 
hioi-dose  level.  Rats  fed  at  the  high- 
doie  level  also  showed  an  increased 
incidence  of  thyroid  tumor  (thyroid 
follicular  cell  adenomas)  and  testicular 
tuiior  (benign  testicular  interstitial  cell 
tuitors)  rates,  which  exceeded  historical 
cor  trol  ranges.  There  was  no 
pre  gression  from  thyroid  and  testicular 
tun  lors  to  carcinomas. 

S .  A  two-generation  reproduction 
stu  iy  with  rats  fed  diets  containing  0, 
40.  200.  or  1,500  ppm  (approximately  0. 

3.0  15.4.  or  114.0  mg/kg/day/Pl  males 
anc  0.  3.2, 16.5,  or  127.3  rag/kg/day/P2 
males  during  pre-mating  period;  group 
tiniB-weighted  average  approximately  0. 

4.1  20.2.  and  158.2  mg/kg/day/Pl 

fen  ales  and  0.  4.0, 19.8.  or  157.4  mg/kg/ 
da}  /P2  females).  The  reproductive 
NOEL  was  established  at  200  ppm. 
basfed  on  decreased  combined  male/ 
fen  ale  pup  weight  per  litter  at  the 
1.5  )0-ppm  dose  level.  A  NOEL  for 
par  )ntal  systemic  effects  was 
established  at  200  ppm,  based  on 
dedreased  body  weight  and  food 
cor  sumption  and  histopathology  of  the 
liv4  r  and  adrenal  in  both  sexes,  the 
thy  -oid  in  females,  and  the  anterior 
piti  litaryin  males  at  the  1,500-ppm  dose 
lev  (1.  These  effects  were  observed  in 
hot  1  Pi  and  P2  generations. 

6  A  developmental  toxicity  study 
wit  1  rabbits  given  gavage  doses  of  0,  5. 
20.  or  80  mg/kg/day  during  gestation 
daj  s  7  through  19  with  a  developmental 
NO  ZL  established  at  20  mg/kg/day. 

has  ;d  on  late  resorption  (2  of  5 
abc  rtions  at  the  80  mg/kg/day  dose  level 
eac  1  showed  one  incidence  of  late  • 
resi  irption).  The  maternal  NOEL  was  ~ 
esti  blished  at  20  mg/kg/day,  based  oil 
ont  mortality,  abortions  in  5  of  16 
ant  nals,  body  weight  loss,  and  liver 
his  opathology  at  the  80  mg/kg/day  dose 
levi  (1. 

7  A  developmental  toxicity  study 
wit  i  rats  given  gavage  doses  of  0.  5,  20. 
80.  or  160  mg/kg/day  on  gestation  days 
6  tl  rough  15  with  no  clinical  signs  of 
to!4  city  under  the  conditions  of  the 
stu  Iy. 

8  Mutagenicity  tests,  including  gene 
mu  ation  (Ames  test),  forward  gene 
mutation  (CH  V79  cells),  structural 
chromosome  aberration  in  vitro  (CHO 

i),  structural  chromosome  aberration 
ivo  (mouse  bone  marrow  cells),  and 
JA  synthesis  (primary  hepatocytes 
Its),  were  all  negative.  The  results  of 
the  mutagenicity  test  indicate  that 
pre  namide-does  not  appear  to  be 
mu  agenic 


The  Office  of  Pesticide  Programs* 
Carcinogenicity  Peer  Review  Committee 
has  classified  pronamide  as  a  Group  B2 
carcinogen  (a  probable  human 
carcinogen),  based  on  the  findings  of 
two  types  of  tumors  in  the  rat 
(uncommon  benign  testicular  interstitial 
cell  tumors  and  thyroid  follicular  cell 
adenomas)  and  one  type  (liver 
carcinomas)  in  the  mouse.  The  upper 
limit  on  the  carcinogenic  risk  from 
dietary  exposure  resulting  from 
established  uses  of  pronamide  and  the 
proposed  use  on  radicchio  is  estimated 
at  4.9  X  10'  for  the  general  population. 
The  carcinogenic  risk  assessment  for 
pronamide  was  calculated  based  on  a 
potency  estimator  (Q*)  of  1.54  X  10-^ 
(mg/kg/day)'  and  an  Anticipated 
Residue  Contribution  (ARC)  calculated 
at  0.000032  mg/kg/body  weight/day. 

The  reference  dose  (RfD)  is 
established  at  0.080  mg/kg  of  body 
weight/day.  The  RfD  is  based  on  an 
NOEL  of  8.46  mg/kg/day  from  the  rat  2- 
year  feeding  study  and  an  uncertainty 
factor  of  100.  The  ARC  from  established 
uses  and  the  proposed  use  of  pronamide 
utilizes  less  than  1  pyercent  of  the  RID 
for  the  U.S.  population  and  all 
subgroups  of  the  population  currently 
evaluated  by  EPA's  Dietary  Risk 
Evaluation  System. 

The  nature  of  the  residue  in  plants  is 
adequately  understood.  The  residues  of 
concern  are  pronamide  and  its 
metabolites  containing  the  3,5- 
dichlorophenyl  moiety.  An  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes. 
The  analytical  method  for  enforcing  this 
tolerance  has  been  published  in  the 
Pesticide  Analytical  Manual,  Vol.  n 
(PAM  n).  There  is  no  reasonable 
expectation  that  secondary  residues  will 
occur  in  milk,  eggs,  or  meat  of  livestock 
end  poultry:  radicchio  greens  are  not 
considered  to  be  livestock  feed  items. 

There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefoie,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within^30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
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Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (PP  0E3907/P588].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"): 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
E.xecutive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulator}'  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  October  3, 1994.     • 

Stephen  L.  Johnson, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

2.  In  §  180.317,  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
commodity  radicchio  greens  (tops),  to 
read  as  follows: 

§180.317    3.5-Dichloro44-(1,1-dimethyi-2> 
propynyt)benzamide;  tolerances  for 
residues. 

(a)«    •    -• 


Commodity 


Parts  per 
million 


Radicchio  greens  (tops) 


2.0 
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40  CFR  Part  300 
[FRL-6095-0J 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  The  National  Priorities  List 
Update 

agency:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  Intent  to  Delete  the 

Boise  Cascade/Onan/Medtronics  Site 

from  the  National  Priorities  List;  request 

for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA).  Region  V  announces  its 
intent  to  delete  the  Boise  Cascade/ 
Onan/Medtronics  Site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comments  on  this  action.  The  NPL  is 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  of  1980  (CERCLA)  as  amended.  This 
action  is  being  taken /ibecause  all  Fund- 
financed  response  actions  under 
CERCLA  have  been  implemented  and 


EPA.  in  consultation  with  the  State  of 
Minnesota,  has  determined  that  no 
further  response  is  appropriate. 
Moreover.  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

DATES:  Comments  concerning  the 
proposed  deletion  may  be  submitted 
November  25,  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard  (HSRM-6))  Associate 
Remedial  Project  Manager,  Office  of 
Superhind.  USEPA.  Region  V.  77  W. 
)ack'>on  Blvd..  Chicago,  IL  60604. 
Information  on  the  site  is  available  at 
USEPA  and  at  the  local  information 
repository  located  at:  Minnesota 
Pollution  Control  Agency  Public 
Library.  520  Lafayette  RD.  St.  Paul,  MN 
55155-4194.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  Region 
V's  Docket  Officer.  The  address  for  the 
Region  V  Docket  Office  is  Jan 
Pfundheller  {H-7I).  USEPA.  Region  V, 
77  W.  Jackson  Blvd.,  Chicago.  IL  60604, 
(312) 353-5B21. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  (HSRM-6J)  Associate 
Remedial  Project  Manager,  Office  of 
Superfund.  USEPA.  Region  V,  77  W. 
Jackson  Blvd..  Chicago.  IL  60604.  (312) 
886-7253:  or  Cherly  Allen  (P-19J), 
Office  of  Public  Affairs.  USEPA.  Region 
V.  77  W.  Jackson  Blvd.,  Chicago.  IL 
60604,  (312)  353-6196. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (USEPA)  Region  V  announces 
its  intent  to  delete  the  Boise  Cascade/ 
Onan/Medtronics  Site  from  the  National 
Priorities  List  (NPL),  appendix  B  to  the 
Natipnal  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan.  40  CFR  part 
300  (NCP).  and  requests  comments  on 
the  proposed  deletion.  The  EPA 
identifies  sites  which  appear  to  present 
a  significant  risk  to  public  health, 
welfare  or  the  environment,  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Superfund  (Fund)  financed 
remedial  actions.  Pursuant  to 
§  300.425(e)(3)  of  the  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  additional  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
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conditions  at  the  site  warrant  such 
action. 

The  USEPA  will  accept  comments  on 
this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  11  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NFL. 
Section  III  discusses  procedures  that ' 
EPA  is  using  for  this  action.  Section  FV 
discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  EPA's  right  to 
take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

IL  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NFL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination.  USEPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Res{>onsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
response  actions  under  CERCLA  have 
been  implemented,  and  no  further 
response  action  by  responsible  parties  is 
appropriate; 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and.  therefore,  remedial 
measures  are  not  appropriate. 

IIL  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §300.42  5(e) 
has  been  met  and  if  the  State  has 
concurred  with  the  intent  to  delete  EPA 
may  formally  begin  deletion  procedures. 
This  Federal  Register  notice,  and  a 
concurrent  notice  in  the  local 
newspaper  in  the  vicinity  of  the  site, 
announces,  the  initiation  of  a  thirty  day 
comment  period.  The  public  is  asked  to. 
comment  on  USEPA's  intention  to 
delete  the  site  from  the  NPL  All  critical 
documents  needed  to  evaluate  EPA's 
decision  are  generally  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  EPA 
Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 


rece  ved.  The  public  is  welcome  to 
cont  ict  the  EPA  Region  V  Office  to 
obta  n  a  copy  of  this  responsiveness 
sum  nary,  if  one  is  prepared.  If  USEPA 
then  determines  that  deletion  from  the 
NPL  is  appropriate,  a  final  notice  of 
dele  ion  will  be  published  in  the 
Fed(  ral  Register. 

IV.  I  asis  (or  Intended  Site  Ddetion 

THe  Boise  Cascade/Onan/Medtronics 
Superfund  Site  covers  183  acres  and  is 
locaied  in  the  Qty  of  Fridley  in  Anoka 
Couity  in  the  state  of  Minnesota.  From 
appi|)ximately  1921  through  1961, 
National  Pole  and  Treating  Company 
and  its  affiliate,  Minnesota  and  Ontario 
Pap€  r  Company  (M&O)  operated  a  wood 
treat  ng  facility  at  the  site.  Initial 
oper  itions  included  the  use  of  creosote 
treat  nent  of  wood  for  the  manufacture 
of  ra  Iroad  ties  and  utility  poles.  In 
appr  )ximately  1958,  pentachlorophenol 
(PCP  ,  another  wood  preservative,  was 
also  ised  for  treating  lumber.  Wood- 
treating  operations  ceased  in  early  1961. 
In  1964,  M&O  merged  with  the  Boise 
Case  ide  Corporation  (Boise).  Boise  sold 
the  s  te  in  1967.  Subsequently, 
Med  ronics.  Inc.  acquired  50  acres  of  the 
Boisi '  Cascade  property  located  to  the 
west  and  south,  and  Onan,  Inc.  acquired 
133  i  cres  of  the  site  to  the  north  and 
east. 

In  1979,  Onan  began  excavation  for 
cons  ruction  purposes  and  encountered 
large  quantities  of  creosote  and  PCP 
satui  ited  soil.  Similar  deposits  were 
subsi  quently  discovered  on  the 
Med  ronics  portion  of  the  Site.  Wood- 
treat  ng  operations  had  contaminated 
soils  and  groundwater  with  creosote  and 
PCP  )y  spillage,  dripping,  and 
wasti  iwater  disposal. 

Th  3  Boise  Cascade  site  was  placed  on 
the  ^  ational  Priorities  List  on 
Sept(  mber  21,  1984,  at  49  FR  37066- 
3709 ).  In  conjunction  with  the 
Minr  esota  Pollution  Control  Agency . 
(MFC  A),  Boise  conducted  extensive  soil 
and  f  roundwater  investigations  from 
1979  through  1982.  Because  the  Site's 
ownt  rship  is  divided  between  two 
diffei  ent  companies.  Site  investigations 
at  th<  Boise  Cascade  Site  were 
cond  jcted  separately  within  the 
indi\  idual  property  boundaries. 

On  the  Onan  property  the  analyses 
verif  ed  that  the  major  contaminants  of 
conc(  im  were  creosote  derived 
polyi  luclear  aromatic  hydrocarbons 
(PAF  S)  and  phenolic  compounds 
(phei  olics  are  also  derived  from  PCP). 
The  1  eaviest  concentrations  of  these 
subsl  mces  were  found  on  two  areak 
wher  i  signific&nt  aspects  of  the  tie 
treati  ig  process  had  been  conducted:  (1) 
The  i  rea  where  the  ties  were  pressure 
treat(  d  in  the  retorts;  and  (2)  the  area 


where  the  ties  were  left  to  cool  and  dry 
after  they  were  removed  from  the  retorts 
and  before  they  were  loaded  onto 
railroad  cars  for  shipment. 

Seven  shallow  monitoring  weMs  were 
installed  at  locations  to  sample  snrficial 
groundwater  in  the  coarse  Fridley 
Formation  to  determine  the  Glacial  Drif^ 
Stratigraphy  in  the  Site  area.  Heavy 
concentrations  of  PAHs  were  found  in 
the  vicinity  of  the  Retort  building  in  an 
area  where  tanks  were  removed  in  mid- 
1979.  A  plume  of  PAH  compounds  was 
found  to  extend  to  the  southwest  of  the 
Retort  area;  however,  the  concentrations 
of  PAH  compounds  decreased  by  more 
than  two  orders  of  magnitude  by  the 
time  the  plume  reached  the  southern 
boundary  of  the  Onan  property,  which 
was  likely  due  to  the  attenuation  of  the 
PAH  compound  in  the  soil  system. 
Phenolics  were  not  present  in  the 
samples  from  the  shallow  groundwater 
beneath  the  Onan  property  at 
concentrations  above  the  detection 
limits  with  the  one  exception  of  4- 
methylphenol  which  was  detected  in 
the  Retort  area. 

The  Hillside  sand  aquifer  was 
sampled  and  found  to  contain 
insignificant  levels  of  PAHs  and  no 
phenolics  compounds.  An  eight  inch 
diameter  bedrock  well,  uncovered  in 
1979  during  earth  moving  activities,  was 
investigated.  Approximately  two  feet  of 
creosote  sludge  was  discovered  at  the 
bottom  of  the  well.  All  contaminated 
soil  was  excavated  and  placed  in  a  vault 
formed  by  slurry  wall  and  a  cap 
consisting  of  clean  soil  and  a  vegetative 
cover  was  constructed  over  the  vault. 

The  direction  of  groundwater 
movement  in  the  surficial  groundwater 
system  in  the  upper  portion  of  the 
Fridley  Formation  beneath  the  Onan 
property  is  southwesterly  toward  Rice 
and  Norton  Creeks.  Water  and  sediment 
samples  were  collected  from  two 
monitoring  stations  along  Norton  Creek 
and  from  three  monitoring  stations 
along  Rice  Creek.  PAH  samples  were 
measured  above  detection  limits  in  the 
surface  water  and  sediment  samples 
from  all  sampling  stations  on  Rice  and 
Norton  Creeks,  including  stations 
upstream  of  the  site,  therefore  it  was 
impossible  to  attribute  an  impact  from 
the  Site  to  the  Creeks. 

At  the  Medtronic  Property  the  waste 
water  treatment  lagoons  were  utilized 
for  disposal  of  the  waste  waters 
generated  by  operations.  The  waste 
waters  contained  quantities  ofcreosote 
and  PCP  which  subsequently 
contaminated  soils  and  groundwater 
beneath  the  primary  and  secondary 
wastewater  treatment  lagoons  ind  a 
trench  leading  to  the  lagoons.  Both  the 
trench  and  the  lagoons  were  located  on 
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the  Medtronics  portion  of  the  site,  east 
of  Old  Central  Avenue.  Eight  shallow 
soil  borings  were  installed  along  the 
waste  water  trench  and  around  the 
primary  and  secondary  waste  water 
treatment  lagoons.  High  levels  of  PAHs 
and  heterocyclics  were  found. 
Additionally,  about  5000  gallons  of  free 
oil  were  discovered  in  the  \'Tcinity  of  the 
primary  waste  w^ter  lagoon. 

As  with  the  Site  Investigations, 
remediation  at  the  Boise  Cascade  Site 
was  conducted  separately  within  the 
individual  property  boundaries.  The 
following  remedial  actions  were 
implemented  at  the  Site: 

A  slurry  wall  containment  system  was 
constructed  around  the  former  retort 
building.  Visually  contaminated  soil 
was  excavated  and  placed  in  a  vault 
formed  by  a  slurry  wall,  and  a  cap  was 
constructed  over  the  vault.  The 
excavated  areas  were  backfilled  with 
clean  soil.  A  subdrain  system  was 
installed  in  the  former  loading  area  to 
remove  groundwater  from  the  coarse 
Fridley  Formation  and  discharge  it  into 
the  City  of  Fridley  sanitary  sewer 
system.  A  long-term  monitoring  of 
groundwater,  surface  water,  and  air 
quality  has  been  ongoing- 

At  the  Medtronics  Property  on  the 
basis  of  the  investigations  above,  Boise 
and  Medtronics  companies  develo{>ed  a 
Remedial  Action  Plan  (RAP)  to  excavate 
and  dispose  of  visibly  contaminated 
soils  on  the  Medtronics  portion  of  the 
site.  The  following  Remedial  Actions 
were  implemented  at  the  Site: 

All  the  visibly  contaminated  soil  in 
rtie  two  wastewater  lagoons  and  in  the 
treni:h  that  was  used  to  convey 
wastewater  from  the  retort  to  the 
lagoons  were  excavated  and  dispK>sed  of 
in  a  hazardous  viraste  facility  that  had 
interim  status  pursuant  to  RCRA. 
Excavated  areas  were  backfilled  with 
clean  soil.  Groundwater  that  was  in 
contact  with  and  directly  beneath 
contaminated  soil  was  collected,  treated 
and  disposed  of  into  the  City  of  Fridley 
sanitary  sewer  system.  About  5000 
gallons  of  free  oil  discovered  in  the 
vicinity  of  the  primary  wastewater 
lagoon  was  collected  and  disposed 
offsite.  Long-term  monitoring  of 
groundwater,  surface  water,  sediments, 
and  air  quality  has  been  ongoing.  A  final 
Close  Out  Report  which  documents 
completion  of  Site  construction,  was 
signed  on  September  30, 1992. 

EPA.  with  the  concurrence  of  the 
State  of  Minnesota,  has  determined  that 
all  appropriate  Fund-financed  responses 
under  CERCLA  at  the  Boise  Cascade/ 
Onan /Medtronics  Site  have  been 
(ompleted,  and  no  further  Superfund 
response  is  appropriate  in  order  to 


provide  protection  of  human  health  and 
the  environment. 

Dated:  October  6. 1994. 

David  A.  UUrich, 

Acting  Regional  Admin istiatot,  USEPA, 
Region  V. 

[FR  Doc.  94-28383  Filed  10-25-94;  8:45  am] 
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FEDERAL  COMMUNtCATIONS 
COMMtSSiON 

47  CFR  Part  73 

[MM  Docket  No.  .94-121  nM-8530] 

Radio  Broadcasting  Services; 
Nashville,  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Eternal 
Lamp,  Inc.,  seeking  the  allotment  of 
Channel  259A  to  Nashville,  NC.  as  the 
community's  first  local  aural 
transmission  ser\-ice.  Channel  259.^  can 
be  allotted  to  Nashville  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  35-58-12 
North  Latitude  and  77-58-00  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  Dea  12, 1994,  and  reply 
comments  on  or  before  December  27, 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  205.54.  In 
additien  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Tom  Marino,  President. 
Eternal  Lamp.  Inc.,  P.O.  Box  8224, 
Rocky  Mount,  NC  27804  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 
SUPPLEMENTARY  INFORMATION:  ThiS  is  a 

synopsis  of  theCommissions  Notice  of 
Proposed  Rule  Making,  MM  Docket  .No. 
94-121.  adopted  October  12. 1994.  and 
released  October  21. 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  cop\ing  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239)  J919  M 
Street.  NW.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Serxices,  Inc.,  (202)  857- 
3800.  2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  nofe 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  ail  «r 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  a&  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  fen- comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
|ohn  A.  KaroiKM, 

Acting  Chief.  Allocations  Branch.  PoH<.yanf1 

Pules  Division.  Mass  Ktedia  Bureau. 

[FR  Doc  94-26488  Filed  10-25-94;  a;4&«nj 
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INTERSTATE  COMMERCE 
COMMtSSiON 

49  CFR  Parts  1039  and  1145 
[Ex  Parte  No.  346  (Sub-No.  36>] 

Rail  General  Exemption  Authority- 
Exemption  ot  Non-Ferrous  Recyclabies 
And  Railroad  Rates  on  Recyckabie 
Commodities 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Proposed  rulemaking;  exlpnsion 
of  comment  due  date. 

SUMMARY:  Bv  decision  served  August  23, 
1994  (59  FR  43529,  August  24.  1994), 
the  Commission  sought  public  comment 
by  September  23.  1994,  on  a  proposal  to 
exempt  partially  from  regulation  the  rail 
transportation  of  certain  non-ferrous 
recyclabies.  The  due  date  for  comments 
was  subsequentlv  extended  to  October 
24.  1994  (59  FR  47292.  September  15. 
1994).  The  Association  of  American 
Railroads  and  the  Institute  of  Scrap 
Recycling  Industries.  Inc..  require 
additional  time  to  prepare  and 
coordinate  the  witness  statements  arid 
the  joint  comments  and  request  an 
extension  of  the  due  date  until 
November  7. 1994.  The  request  is 
reasonable:  therefore,  the  extension  wiil 
be  granted. 

DATES:  Comments  must  be  received  by 
November  7. 1994. 
ADDRESSES:  Send  an  original  and  10 
copies  of  the  comments  referring  to  F.x 
Parte  No.  346  (Sub-No.  36)  to:  OfTte  of 
the  Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Ber>I  Gordon  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721)1. 
Decided:  October  20.  1994. 

By  the  Commission.  Vernon  A.  Williams. 
Acting  Secretar>'. 
Veraon  A.  Williams, 
Acting  Secretary. 

|FR  Doc.  94-26512  Filed  10-25-94:  8:45  ami 
BILUNQ  CODE  703S-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  to  List  the  Say's  Spiketail 
Dragonfly  as  Endangered 

agency:  Fish  and  Wildlife  Sen  ice. 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Ser\'ice  (Service)  announces  a  QO-day 
finding  for  a  petition  to  list  the  Say's 
spiketail  dragonfly  [Cordulegaster sayi] 
under  the  Endangered  Species  Act  (Act) 
of  1973.  as  amended.  The  Ser\'ice  finds 
that  the  petition  presents  substantial 
information  indicating  that  listing  this 
species  may  be  warranted. 
DATES:  The  Trnding  announced  in  this 
document  was  made  on  October  17, 
1994.  To  be  considered  in  the  12-month 
finding  for  this  petition,  information 
and  comments  should  be  submitted  to 
the  Ser\ice  by  December  27. 1994. 
ADDRESSES:  Comments  and  information 
concerning  this  petition  should  be  sent 
to  U.S.  Fish  and  Wildlife  Ser\'ice,  6G20 
Southpoint  Drive  South.  Suite  310. 
facksonville,  Florida  32216.  The 
petition,  finding,  and  supporting  data 
are  available  for  public  inspection,  by 
appointment,  during  normal  business " 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michael  M.  Bentzien.  Acting  Field 
Supervisor,  at  the  above  address; 
telephone  (904)  232-2580. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4a))(3)(  A)  of  the  Act,  as 
amended,  requires  that  the  Service  make 
a  finding  on  whether  a  petition  to  list, 
delist  or  reclassify  a  species  p.-esents 
substantial  scientific  or  commercial 
information  to  demonstrate  that  the 
petitioned  actron  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  availableto  the  Service  at 
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th  i  time  the  finding  is  made.  To  the 
m  iximum  extent  practicable,  the 
fii  ding  shall  be  made  within  90  days 
fo  lowing  receipt  of  the  petition  and 
pr  jmptly  published  in  the  Federal 
R«  gister.  The  Service  must  also 
CO  Timence  a  timely  status  review  of  the 
p€  :itioned  species  if  its  accompanying 
in  brmation  results  in  a  positive  finding. 
Fc  llowing  a  positive  90-day  finding. 
Se  :tion  4(b)(3)(B)  of  the  Act  requires  the 
S«  -vice  to  make  a  12-month  finding  as 
to  whether  the  petitioned  action  is: 

1)  Not  warranted, 

2)  Warranted;  or 

3)  Warranted  but  precluded  by  other 
hi  her  priority  listing  proposals. 

)n  February  \5,  1994,  the  Service 
re(  eived  a  petition  from  Ms.  Nancy 
Fr  iser  Williams  on  behalf  of  the  Rock 
Cr  fek  Owners'  Association,  Gainesville. 
Fl(  irida.  The  petition  requests  that  Says' 
sp  ketail  dragonfly.  (Cordulegaster  sayi], 
be  listed  as  an  endangered  species.  It 
ste  tes  that  a  portion  of  a  forested  ravine 
an  1  its  riparian  corridor  owned  by  the 
Rt  :k  Creek  residential  housing 
su  tdivision  is  essentially  the  species' 
on  y  known  breeding  grounds.  The 
pe  itioners  contend  that  a  proposed 
mi  nicipal  storm  water  retention  project 
wi  hin  the  corridor's  floodplain. 
de  <jribed  as  the  Possum  Branch  of 
He  gtovvn  Creek,  would  gravely  endanger 
th(  existing  breeding  sites  of  this 
ex  remely  rare  dragonfly  and  virtually 
wi  >e  out  the  species. 

Vestfall  (unpublished)  provides 
CO  lection  information  for  Say's 
sp  ketail  from  seven  localities  in 
no  Ihem  Florida  and  one  specific  site 
fro  n  southeastern  Georgia.  Five  of  these 
sit 's  are  located  on  public  land,  with 
oo  urrence  based  on  fewer  than  two 
do  :en  specimens.  Rock  Creek,  named  in 
th«  petition,  is  the  best  studied  and 
mc  St  productive  of  the  known  collection 
sit  (S.  Alabama  may  be  added  to  the 
rar  ge  if  identification  of  an  adult  female 
CO  lected  in  1994  from  Conecuh 
Na  ional  Forest  is  verified  (Mr.  Bill 
Mi  uffray.  International  Odonate 
Re  ;earch  Institute,  pers.  comm.,  1994). 

I  lay's  spiketail  was  included  as  a 
cai  didate  for  listing  in  the  Service's 
ini  ertebrate  notice  of  review  for  animals 
pu  )lished  in  the  Federal  Register  on 
Mj  y  22. 1984  (49  FR  21664)  and  is 
CO  nprehensive  animal  notices  of  review 
pu  )lished  January  6. 1989  (54  FR  554) 
an  I  November  21, 1991  (56  FR  5880'4). 
Th  }  dragonfly  was  included  in  the  first 
no  ice  as  a  categor>- 1  candidate  for 
lis  ing,  but  as  a  category  2  candidate  in 
su  isequent  notices.  A  category  1  taxon 
is  I  me  for  which  the  Service  has 
av  liable  enough  substantial 
in  )rmation  on  biological  vulnerability 
an    threat(s)  to  support  a  proposal  to 


list  it  as  endangered  or  threatened.  A 
category  2  taxon  is  one  for  which 
information  in  possession  of  the  Ser\-ice 
indicates  that  proposing  to  list  as 
endangered  or  threatened  is  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerability  and 
threat  are  not  currently  available  to 
support  a  proposed  rule. 

"Tne  information  presented  in  the 
petition  supports  the  Service's  previous 
decision  to  consider  this  species  as  a 
categor>'  2  listing  candidate  as  defined 
above.  At  the  time  the  petition  was 
received,  the  Service  was  aware  of  and 
investigating  the  proposed  floodwater 
relief  project  and  its  potential  impact  on 
Say's  spiketail.  The  hydrologic  model 
for  the  project  (Westfall  and  Mauffray 
1994)  predicted  the  proposed  flood 
control  structure  would  increase  depth 
of  inundation  for  10-year  and  25-year 
storm  events  by  approximately  2  and  3 
feet,  respectively.  All  but  one  of  nine 
seepage  transects  included  in  the 
project's  biological  assessment  would  be 
completely  inundated  during  any  10- 
year  event.  The  seep  heads  and  a  few 
feet  of  their  runs  in  four  of  the  nine 
sampled  seeps  would  not  be  totally 
inundated  by  a  10-year  flood  under  the 
existing  pre-project  conditions. 

One  such  10-year  event  did  occur  in 
March  1993.  The  only  lar\'ae  collected 
after  this  flood  were  found  at  three 
completely  inundated  seeps  (Westfall 
and  Mauffray,  1994).  Less  than  10 
percent  of  the  previous  seasons'  adult 
total  was  observed  during  a  3-week 
period  in  1993.  During  the  1994  flight 
season,  however,  12  adults  were 
observed  in  a  single  day  at  Rock  Creek, 
indicating  recovery  from  any  adverse 
effects  from  flooding.  It  appears  that 
larvae  may  not  be  displayed  by 
significant  flooding  and  are  able  to 
sur\-ive  these  episodes  at  their  original 
locations. 

A  recent  review  of  category  2  in.sects 
in  the  southeast  region  (Schweitzer 
1989)  recommended  a  very  high  status 
survey  priority  for  Say's  spiketail.  The 
Service  concurs  with  this 
recommendation  and  plans  to  fund  a 
survey  within  the  near  future  to  better 
determine  current  distribution  and 
status.  However,  the  service  does  not 
anticipate  this  survey  will  be  completed 
in  time  for  the  12-month  finding  on  this 
petition. 

Although  a  status  review  of  Say's 
spiketail  dragonfly  is  currently  in 
progress  based  upon  its  inclusion  as  a 
category  2  species  in  the  Service'.s 
comprehensive  notice  of  review  for 
animal  candidates,  the  Service  hereby 
announces  its  formal  review  of  the 
species'  status  pursuant  to  this  90-day   • 
petition  finding.  Public  comments 
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regarding  population  trends,  biological 
vulnerability  and  threats  to  this  species 
.should  be  sent  to  the  office  spe«;ined  in 
the  ADDRESSES  section. 
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Authorily:  The  authority  for  tkis  artkw  is 
the  Endangered  .Spe<  ies  Act  (16  I' S.C  l.S.ll 
ft  seq.). 

Dated:  Otolxir  17. 1 994. 
Mottle  H.  Beattie. 
Director.  Fi:,h  and  Wildlife  Service. 
[FR  Doc.  94-26527  FiWd  10-25-94;  «:45  Mft| 
HLUNGCOOi  4a%*-m-4» 


53778 


Notices 


Federal  Register 

Vol.  59.  No.  206 
Wednesday,  October  26,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  app(icat)le  to  the 
pubitc.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

October  21, 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry-  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number  (s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-VV  Admin. 
Bldg.,  Washington.  D.C.  20250,  (202) 
690-2118. 

Revision 

•  Farmers  Home  Administration 

7  CFR  1915-R,  Rural  Development  Loan 
Fund  Servicing 

FmHA  1951-4 

On  occasion;  Quarterly;  Semi-annually; 
Annually 

State  and  local  governments;  Businesses 
or  other  for-profit;  Nonprofit 
institutions;  Small  businesses  or 
organizations;  2,700  responses:  20,033 
"    hours 

lack  Holston,  (202)  720-9736 

•  Farmers  Home  Administration 

7  CFR  1942-C,  Fire  and  Rescue  Loans 


Fn  HA  1942-52.  53,  54 

Or  occasion;  Quarterly;  Annually 

Sti  te  or  local  governments;  Non-proHt 

nstitutions;  3,090  responses;  6,695 

lOurs 
JaA  Holston  (202)  720-9736 

•  farmers  Home  Administration 
7  qFR  1951-C,  Offsets  of  Federal 

Payments  to  FmHA  Borrowers 
On  occasion 
Inaidivduals  or  households:  Farms; 

Businesses  or  other  for-profit; 
Sr^all  businesses  or  organizations;  BSD 

Responses:  535  hours 
Jadt  Holston  (202)  720-9736 


Ex  ension 

•  'armers  Home  Administration 

7  (  ;FR  1951-N,  Servicing  Cases  Where 
Jnauthorized  Loan  or  Other  Financed 
Assistance  Was  Received — Multiple 
''amily  Housing 

Oi  occasion 

In(  ividuals  or  households:  State  or  local 
ovemments;  Farms; 

Bi  sineses  or  other  for-profit;  Non-profit 
nstitutions;  Small  businesses  or 
>rganizations;  700  responses;  800 
lours 

Ja<  k  Holston,  (202)  720-9736 

•  lural  Development  Administration 
7  I  :FR  42a4-E,  Section  306C  WWD 

.oans  and  Grants 
Oi  occasion 
St  ite  or  local  governments;  Non-profit 

nstitutions;  Small  businesses  or 

)rganizations;  60  responses;  1.050 

lours 
Jai  k  Holston,  (202)  720-9736 

•  'armers  Home  Administration 
S«  :tion  502  Rural  Housing 

Demonstration  Program 

Oi  I  occasion 

St  ite  or  local  governments;  Businesses 
3r  other  for-profit;  Non-profit 
nstitutions;  Small  businesses  or 
}rganizations;  15  responses;  1,200 
lours 

Ja  ;k  Holston,  (202)  720-9736 

R  linstatement 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  :fR  Part  1427,  CCC  Cotton  Loan 
Program  Regulations  CCC-877,  879, 
881.  881-1,  883,  880.  605,  605-1. 
605-2,  Cotton  A5.  Cotton  A.  Cotton 
Al.  Cotton  A2,  CCC-809,  CCC-810, 
CCC-912 

O  1  occasion;  Annually 

Ir  dividuals  or  households;  Farms; 
Businesses  or  other  for-profit;  716,500 
responses  162-875  hours 


Philip  Sharp  (202)  720-7988 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
(PR  Doc.  94-26531  Filed  10-25-94;  8:45  am) 

BILLING  CODE  3410-01-M 

Agricultural  Research  Service 

Notice  of  intent  to  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service. 
USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUIMMARY:  Notice  is  hereby  given  that 
the  U.S.  Plant  Variety  Protection 
Application  Serial  No.  94-00-280 
"Grazer  Rye  Grass,"  filed  August  1. 
1994.  is  available  for  licensing  and  that 
the  United  States  Department  of 
Agriculture.  Agricultural  Research 
Service,  intends  to  grant  an  exclusive 
license  to  the  University  of  Georgia 
Research  Foundation  (UGRF)  of  Athens, 
Georgia. 

DATES:  Comments  must  be  received 
within  90  calendar  days  of  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

ADDRESSES:  Send  comments  to:  USDA. 
ARS.  Office  of  Technology  Transfer. 
Room  416,  Building  005.  BARC-West, 
Baltimore  Boulevard,  Beltsville, 
Maryland  20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Watkins  of  the  Office  of 
Technology  Transfer  at  the  Beltsville 
address  given  above;  telephone:  301- 
504-6786. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  plant  variety 
protection  rights  to  this  variety  are 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention,  for  UGRF  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  use  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  ninety  days  from 
the  date  of  this  published  Notice,  the 
Agricultural  Research  Service  receives 
written  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
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requirements  of  35  USC  209  and  37  CFR 
404.7. 

R.M.  Parry, 

Acting  Assistant  Administrator. 

[FR  Doc.  94-26534  Filed  10-25-94;  8:45  am] 

BILLING  CODE  3410-()3-M 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-111-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  two 
environmental  assessments  and  findings 
of  no  significant  impact  for  the 
shipment  of  unlicensed  veterinary 
biological  products  for  field  testing.  Risk 
analyses,  which  form  the  bases  for  the 
environmental  assessments,  have  led  us 
to  conclude  that  shipment  of  the 
unlicensed  veterinary  biological 
products  for  field  testing  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environment.  Based  on  our 


findings  of  no  significant  impact,  we 
have  determined  that  environmental 
impact  statements  need  not  be  prepared. 
ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  may  be  obtained  by 
writing  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Please 
refer  to  the  docket  number  of  this  notice 
when  requesting  copies.  Copies  of  the 
environmental  assessments  and  findings 
'  of  no  significant  impact  (as  well  as  the 
risk  analyses  with  confidential  business 
information  removed)  are  also  available 
for  public  inspection  at  USDA,  room 
1141.  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jeanette  Greenberg,  Veterinary 
Biologies,  BBEP,  APHIS,  USDA,  room 
571.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20782;  telephone 
(301)  436-5390;  fax  (301)  436-8669. 
SUPPLEMENTARY  INFORMATION:  A 
veterinary  biological  product  regulated 
under  the  Virus-Serum  Toxin  Act  (21 
U.S.C.  151  et  seq.)  must  be  shown  to  be 
pure,  safe,  potent,  and  efficacious  before 


a  veterinary  biological  product  license 
may  be  issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  In  order  to  ship  an  unlicensed 
product  for  the  purpose  of  conducting  a 
proposed  field  test,  a  person  must 
receive  authorization  from  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS). 

In  determining  whether  to  authorize 
shipment  for  field  testing  of  the 
unlicensed  veterinary  biological 
products  referenced  in  this  notice. 
APHIS  conducted  risk  analyses  to  assess 
the  products'  potential  effects  on  the 
safety  of  animals,  public  health,  and  the 
environment.  Based  on  those  risk 
analyses,  APHIS  has  prepared 
environmental  assessments.  APHIS  has 
concluded  that  shipment  of  the 
unlicensed  veterinary  biological 
products  for  field  testing  will  not 
significantly  affect  the  quality  of  the 
human  environment.  Based  on  these 
findings  of  no  significant  impact,  we 
have  determined  that  there  is  no  need 
to  prepare  environmental  impact 
statements. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  for  the  shipment  of  the 
following  unlicensed  veterinary 
biological  products  for  field  testing: 


Requester(s) 


Product 


Field  test  kx:ation(s) 


Tufts  University  School  of  Veterinary  Medicine; 
Rhone  Merieux,  Inc.;  and  the  Centers  for 
Disease  Control  and  Prevention. 

Rhone  Merieux,  Inc.,  and  the  State  of  New 
Jersey. 


A  live,  genetically  engineered,  vaccinia- 
vectored  rat>ies  vaccine  that  expresses  the 
rat>ies  virus  surface  glycoprotein;  the  vac- 
cine is  enclosed  in  raccoon  baits. 

A  live,  genetically  engineered,  vaccinia- 
vectored  rabies  vaccir^e  tha\  expresses  ttie 
rat>ies  virus  surface  glycoprotein;  ttie  vac- 
cine is  enclosed  in  raccoon  baits. 


Area  astride  the  Cape  Cod  Canal.  Barnstable 
County,  MA  (same  61 -square-mile  area  as 
for  the  or>going  field  test  plus  additional  20 
square  miles  on  the  rxxttiern  twrder). 

The  northem  part  of  Cape  May  Peninsula,  NJ 
(same  area  as  for  the  or>goir>g  field  test). 


The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28. 1979.  and  44 
FR  51272-51274,  August  31. 1979). 

Done  in  Washington,  DC,  this  20th  day  of 
October,  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  94-26532  Filed  10-25-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  New  Jersey 
Coastal  Management  Program,  and  the 
Padiila  Bay  (Washington)  and  Waquoit 
Bay  (Massachusetts)  National  Estuarine 
Research  Reser\'es. 


These  evaluations  will  be  conducted 
pursuant  to  section  312  and  section  315 
of  the  Coas'al  Zone  Management  Act  of 
1972  (CZMA),  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  Coastal  Management 
Programs  (CMPs)  and  National 
Estuarine  Research  Reserves  (NERRs). 
Evaluation  of  CMPs  requires  findings 
concerning  the  extent  to  which  a  State 
has  met  the  national  coastal 
management  objectives,  adhered  to  its 
Coastal  Management  Program  approved 
by  the  Secretary  of  Commerce,  and 
adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  Evaluation  of  NERRs  requires 
findings  concerning  the  operation  and 
management  of  the  reserve  including 
education  and  interpretive  activities,  the 
consistency  of  research  activities  with 
the  approved  research  guidelines,  and 
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the  existence  of  a  basis  for  the 
continued  support  of  the  findings  for 
designation.  The  evaluations  will 
include  a  site  visit,  consideration  of 
public  comments,  and  consultations 
with  interested  Federal,  State,  and  local 
agencies  and  members  of  the  public. 
Public  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  New  Jersey  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  December  5  to  December  9, 1994. 
A  public  meeting  will  be  held  on 
Monday,  December  6, 1994  at  7:00  p.m., 
at  the  New  Jersey  DEP  Headquarters 
Public  Hearing  Room.  1510  Hooper 
Avenue,  Room  140.  Trenton,  New  Jersey 
08625. 

The  VVaquoit  Bay  National  Estuarine 
Research  Reserve  site  visit  will  be  from 
December  5  to  December  9, 1994.  A 
public  meeting  will  be  held  on 
Wednesday,  December  7, 1994  at  7:30 
p.m.,  at  the  Reserve  Headquarters  (the 
former  Sergeant  Estate),  149  Waquoit 
Highway,  Waquoit,  Massachusetts 
02536. 

The  Padilla  Bay  National  Estuarine 
Research  Reserve  site  visit  will  be  from 
December  5,  to  December  9,  1994.  A 
public  meeting  will  be  held  on 
-Wednesday,  E)ecember  7, 1994  at  7:00 
p.m.,  at  the  Breazeaie-Padilla 
Interpretive  Center.  1043  Bayview- 
Edison  Road,  Mt.  Vernon,  Washington 
98273. 

Each  State  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper(s)  at  least  4.'i  days  prior  to 
the  public  meeting(s),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  States'  mo-st  recent 
performance  reports,  as  well  as  (XRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean  , 
and  Coastal  Resource  Management, 
NOS/NOAA.  1305  East-West  Highway, 
Silver  Spring,  Maryland  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management. 
NOS/NOAA,  1305  East-West  Highway. 


Si  vet  Spring,  Maryland  20910,  (301) 
71 1-3090. 

1  ederal  Domestic  Assistance  Catalog 
11  119 

(  oastal  Zone  Management  Program 
Ac  ninistration 

iated:Octol)er19, 1994. 
Sc  >tt  Page, 

Ac  ing  Assistant  Administrator  for  Ocean 
Sei  vices  and  Coastal  Zone  Management. 
IFI  Doc.  94-26365  Filed  10-25-94;  8:45  am) 
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p.(  .  1017940] 

Er  dangered  Species;  Permits 

AG  ENCV:  National  Marine  Fisheries 
Se-vice  (NMFS),  National  Oceanic  and 
At  nospheric  Administration  (NOAA). 
Cc  mmerce. 
AC  nON:  Notice  of  receipt  of  application 


foi 


a  scientific  research  permit  (P430A). 


Notice  is  hereby  given  that  Thomas  F. 
Ss  LToy  and  Deborah  J.  Shake  of  the 
Cc  nnecticut  Department  of 
Er  vironmental  Protection  have  applied 
in  due  form  to  take  listed  shortnose 
sti  rgeon  [Acipenser  brevirostrum)  as 
ai^horized  by  the  Endangered  Species 
Am  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
an  i  the  NMFS  regulations  governing 
lis  ted  Tish  and  wildlife  permits  (50  CFR 
parts  217-227). 

The  applicant  requests  a  5-year  permit 
tojtake  800  shortnose  sturgeon  from  the 
C{  nnecticut  River  to  be  measured, 
wi  lighed,  sexed,  examined,  and  tagged. 
Tl  e  applicant  wishes  to  determine 
cu  rrent  numbers,  locations,  and 
m  >vement  patterns  of  shortnose 
sti  irgeon  within  the  Connecticut  River. 

Written  data  or  views,  or  requests  for 
a  lublic  hearing  on  this  application 
si  Duld  be  submitted  to  the  Director, 
O  fice  of  Protected  Resources,  NMFS, 
i::  35  East-West  Hwy.,  Silver  Spring,  MD 
2C  910-3226.  within  30  days  of  the 
pi  blication  of  this  notice.  Those 
in  lividuals  requesting  a  hearing  should 
se :  out  the  specific  reasons  why  a 
h(  aring  on  this  particular  application 
w  )uld  be  appropriate.  The  holding  of 
SI  ch  hearing  is  at  the  discretion  of  the 
A  ;sistant  Administrator  for  Fisheries. 
N  )AA.  All  statements  and  opinions 
cc  ntained  in  this  application  summary 
ai  i  those  of  the  AppUcant  and  do  not 
ni  cessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
w  th  the  above  application  are  available 
fa  ■  review  by  interested  persons  in  the 
fc  lowing  offices  by  appointment: 

Office  of  Protected  Resources,  NMFS. 
i;  15  East-West  Hwy.,  Room  13229, 
S  Iver  Spring,  MD  20910-3226  (301- 
7  3-2322);  and 


Director,  Northeast  Region,  NMFS. 
NOAA,  One  Blackburn  Drive, 
Gloucester.  MA  01930  (508-281-9250). 

Dated:  October  18, 1994. 
William  W.  Fox.  Jr.,  PhJ)., 

Director.  Office  of  Protected  Resources,. 
National  Marine  Fisheries  Service. 
|FR  Doc.  94-26473  Filed  10-25-94;  8:45  am) 
BILLING  COOC  SBIV-tt-f 

P.D.  101794E] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  Receipt  of  an 

Application  for  a  Modification  to 

Scientific  Research  Permit  818  (P211C). 

Notice  is  hereby  given  that  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  has  applied  in  due  form  for  a 
modification  to  Permit  818  (P211C) 
requesting  an  increase  in  the  take  of 
listed  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227), 

ODFAV  requests  authorization  for  an 
increase  in  the  take  of  juvenile, 
endangered.  Snake  River  spring/summer 
Chinook  salmon  (Oncorhynchus 
tshawytscha)  because  of  their  plans  to 
expand  their  research  sampling  at 
Catherine  Creek  as  a  part  of  their  life 
history,  smolt  migration,  and  habitat 
studies  in  the  upper  Grande  Ronde  and 
Imnaha  River  basins.  In  addition,  an 
unexpectedly  high  production  of 
juveniles  in  1994,  partially  attributed  to 
recent  progeny  production  from  listed 
Rapid  River  Hatchery  adults  passed 
above  the  hatchery  to  spawn,  is 
resulting  in  greater  capture  numbers  and 
associated  indirect  mortality.  The 
juvenile  salmon's  larger  than  expected 
escapement  in  the  spring  of  1995  will 
allow  ODFW  to  increase  the  sample  size 
for  their  scientific  research.  A  larger 
number  of  juveniles  would  be  captured, 
handled,  and  receive  passive  integrated 
transponder  tags  for  the  modification 
and  the  increased  take  would  be 
authorized  for  1994  and  1995  only. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  NMFS, 
1335  East-West  Kwy..  Silver  Spring,  MD 
20910-3226,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  applicatiou 
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would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
1315  East-West  Hwy.,  Room  13229, 
Silver  Spring,  MD  20910-3226  (301- 
713-2322);  and 

Environmental  and  Technical 
Services  Division,  NMFS,  525  North 
East  Oregon  St.,  Suite  500,  Portland,  OR 
97232  (503-230-5400). 

Dated:  October  18, 1994. 
WiUiam  W.  Fox,  Jr.,  PhJD., 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
IFR  Doc.  94-26474  Filed  10-25-94:  8:45  am] 
BILUNG  CODE  3S10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  Poland 

October  21, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 

EFFECTIVE  DATE:  October  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  mformation  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854).  * 

The  current  limit  for  Category  435  is 
being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  61680,  published  on 
November  22, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  21. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Novemtjer  16, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Poland  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1994  and  extends  throu^ 
December  31, 1994. 

Effective  on  October  28, 1994,  you  are 
directed  to  amend  the  directive  dated' 
November  16. 1993  to  increase  the  limit  for 
Category  435  to  14,267  dozen  \  as  provided 
under  the  terms  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Republic  of  Poland. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-26557  Filed  10-25-94;  8:45  am) 
BILUNG  CODE  JSIO-OR-T 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Concurrency  and  Risk  Assessment  on 
F-22  Program 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Concurrency  and  Risk 
Assessment  on  F-22  Program  will  meet 
in  closed  session  on  November  2-4, 
1994  at  the  Pentagon,  Arlington, 
Virginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 


Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  research,  scientific,  technical,  and 
manufacturing  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  access  the  concurrency  and  risk 
assessment  of  the  F-22  program. 

In  accordance  with  Section  10(d)  of 
the  Federal  .Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  §552b{c)(4)  (1988).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  October  21, 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

[FR  Doc  94-26505  Filed  10-25-94;  8:45  ami 

BILLING  CODE  5000-04-M 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1993. 


Department  of  ttie  Air  Force 

Supplemental  Record  of  Decision 
(ROD)  for  the  Disposal  and  Reuse  of 
Norton  Air  Force  Base  (AFB),  CA 

On  September  14, 1994,  the  Air  Force 
signed  a  Supplemental  Record  of 
Decision  (ROD)  for  the  Disposal  and 
Reuse  of  Norton  AFB.  The  decisions 
included  in  this  Supplemental  ROD 
have  been  made  in  consideration  of,  but 
not  limited  to,  the  information 
contained  in  the  Final  Environmental 
Impact  Statement  (FEIS)  filed  with  the 
Environmental  Protection  Agency  on 
June  4, 1993. 

Norton  AFB  closed  on  March  31, 
1994,  pursaunt  to  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act  (BCRA) 
(Public  Law  No.  100-526)  and 
recommendations  of  the  Defense 
Secretary's  Commission  on  Base 
Realignment  and  Closure.  This 
Supplemental  ROD  modifies  certain 
previous  decisions  made  in  the  Partial 
ROD  executed  on  December  15, 1993, 
first  supplemental  January  14. 1994,  and 
subsequently  supplemental  March  30, 
1994.  The  previous  decisions  making 
Parcels  C,  F,  H,  H-1, 1-l,  1-2, 1-3.  K- 
1,  K-2,  K-4.  and  the  Easements  and 
Utilities,  available  for  disposal  by 
neogtiated  or  public  sale  is  modified  to 
provide  for  the  disposal  of  such 
property  by  Economic  Development 
Conveyance  under  the  provisions  of 
Public  Law  No.  103-160,  the  Pryor 
Amendments.  In  all  other  respects, 
previous  decisions  regarding  such 
parcels  are  unchanged. 

The  implementation  of  the  closure 
and  reuse  action  and  asscx:iated 


mitigation  measures  will  proceed  with 
miniinal  adverse  impact  to  the 
environment.  This  action  conforms  with 
apphcable  Federal,  State  and  local 
regulations  and  statutes,  and  all 
practicable  and  reasonable  efforts  have 
been  incorporated  to  minimize  harm  to 
the  local  public  and  environment. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  John  E.B. 
Smith  or  Ms.  De  Carlo  Ciccel  at  (703) 
696-5534.  Correspondence  should  be 
sent  to:  AFBCA/SP,  1700  North  Moore 
Street.  Suite  2300.  Arlington,  VA 
22209-2809. 
Patsy  I.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
IFK  Doc.  94-26462  Filed  10-25-94;  8:45  anil 
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Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
fASB). 

Date  of  Meeting:  7-10  NovemUir  1994. 

Time  of  Meeting:  0600-1700. 

Place:  West  Point,  NY;  Ft.  Lee,  VA  and  Ft. 
Monroe.  VA,  respectively. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Subgroup  on  "Science  and  Engineering 
Kequirements  for  Military  Officers  and 
Civilian  Personnel  in  the  High  Tech  Army  of 
Today  and  Tomorrow"  will  meet  at  West 
Point.  NY,  Ft  Lee.  VA.  and  Ft.  Monroe,  VA 
to  receive  briefings  from  the  US  Military 
Academy.  Special  Operations  Command, 
TRADOC  Analysis  Command.  ROTC  Cadet 
Cx>mmand,  and  Officer  Candidate  School  and 
discuss  their  impact  on  the  study  subject. 
This  meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
c:onBm!ttee.  The  ASB  Administrative  Officer, 
.Sally  Warner,  may  be  contacted  for  hirther 
information  at  (70.1)  64.S-(1781 
Herbert  |.  Gallagher. 
C:OL.  CS.  Executiw  Sucretury. 
IFK  Doc.  94-26555  Filed  10-i;i-M;  ^.31  pm| 
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Army  Science  Board;  Notice  of  Open 
Meeting 

In  acx;ordance  with  Sectiosi  l()(aj(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Anny  Stientt-  Board 
(A.SB). 

Date  of  Meeting:  9-10  November  1994. 
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Ti  ne  of  Meeting:  1300-1700  and  0800- 
150(  respectively. 

Pit  rce:  Ft.  Gordon.  Georgia. 

Ai  enda:  The  Army  Science  Board's  Ad 
Hoc  Subgroup  on  "Use  of  Technologies  in 

"ui  ation  and  Training"  will  review  how  the 
Army  Signal  Center  and  Fort  Gordon 
used  technology  in  tnining  and 

u(iition.  Lessons  learned  %vill  be  covered. 

IS  meeting  will  be  open  to  the  public  Any 

teiisted  person  may  attend,  appear  before, 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
com  littee.  The  ASB  Administrative  Officer, 
Sail]  Warner,  may  be  contacted  for  further 
info«nation  at  (703)  695-0781 . 


A.  Warner, 

Adnlfnistrativt 


fe  Officer.  Army  Science  Board. 
"oc.  94-26577  Filed  10-25-94;  8:45  ami 
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DEff^RTMENT  OF  ENERGY 

Notifce  of  Intent  To  Grant  Partially 
Excl  jsive  Patent  License  to  Sugar 
Lam  Products  Co. 

AGEI  CV:  Department  of  Energy.  Office  of 
the  General  Counsel. 

ACTtftN:  Notice  of  Intent  to  Grant 
Partfilly  Exclusive  Patent  License. 


SUMI  lARY:  Notice  is  hereby  given  of  an 
inter  t  to  grant  to  Sugar  Land  Products 
Co..  )f  Houston,  Texas,  a  partially 
excli  isive  license  to  practice  the 
inve  ition  described  in  U.S.  Patent  No. 
4,44;  ;,018.  entitled  "Stabilized  Aqueous 
Foail  Systems  and  Concentrate  and 
Method  for  Making  them."  The 
invei  ition  is  owned  by  the  United  States 
of  Ai  [lerica,  as  represented  by  the 
Deps  rtment  of  Energy  (DOE).  The 
prop  3sed  license  will  be  partially 
excli  sive,  i.e..  limited  to  certain  fields 
of  us }  in  the  areas  of  transportation, 
cons  ruction,  and  agriculture.  The 
parti  :ally  exclusive  license  will  be 
suhj«  ct  to  a  license  and  other  rights 
retai  led  by  the  U.S.  Government,  and 
othei  terms  and  conditions  to  be 
nego  iated.  DOE  intends  to  grant  the 
licen  ie,  upon  a  final  determination  in 
accoi  dance  with  35  U.S.C.  209(c), 
unlei  s  within  60  days  of  this  notice  the 
Assi!  lant  General  Counsel  for 
Tecli  lology  Transfer  and  Intellectual 
Prop  !rty.  Department  of  Energy, 
VVasl  ington,  D.C.  20585,  receives  in      , 
wrili  ig  any  of  the  following,  together 
with  supporting  documents: 

(i)  \  statement  from  any  person 
settit  g  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
State  i  to  grant  the  proposed  license;  or' 

(ii  An  application  for  a  nonexclusive 
licen  ;e  to  ihe  invention,  in  which 
appli  :mnt  states  that  he  already  has 
broil  ht  the  invention  to  practical 


application  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously  in  the  specified  fields  of 
use. 

DATES:  Written  comments  or 
none.xclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  December  27, 1994. 

ADDRESSES:  Office  of  Assistant  General 
Counsel  for  Technology  Transfer  and 
Intellectual  Property,  U.S.  Deportment 
of  Energy,  1000  Independence  Avenue. 
S.W.,  Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Mart  hick.  Office  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6F-067,  1000 
Indepedence  Avenue.  20585;  Telephone 
(202)  5Rf>^792. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
209(c)  provides  the  Department  with 
authority  to  grant  exclusive  or  partically 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practical  application  of  the 
invention  has  not  been  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implementing  regulations 
(37  CFR  404)  require  that  the  nec.es.sary 
determinations  be  made  after  public 
nortice  and  opportunity  for  filing 
written  objections. 

Sugar  Land  Products  Co..  of  Houston. 
Texas,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
invention  embodied  in  U.S.  Patent  No 
4.442,018,  for  fields  of  u.se  of  the 
transportatin  industrj',  the  construction 
industry  and  the  agriculture  industry, 
and  has  a  plan  for  commercialization  of 
the  invention  for  those  fields  of  use 

The  proposed  license  will  be 
partically  exclusive  as  defined  above, 
subject  to  a  license  and  other  rights 
retained  by  the  U.S.  Government,  and 
subject  to  a  negotiated  royalty.  The 
Department  will  feview  all  timely 
WTitten  responses  to  this  notice,  and 
will  grant  the  license  if.  after  expiration 
of  the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209((:).  thai 
the  license  grant  is  in  the  public 
interest. 

Issued  in  Washington,  DC,  on  Octtilict  20 
19«4 

Robert  R,  Nordhaus, 

Ceneral  Counsel. 

IFR  Dot.  94-26536  Filed  10-25-94;  8:45  ami 
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Bonneville  Power  Administration 

Newberry  Geothennai  Pilot  Project; 
Record  of  Decision 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  of  Record  of  Decision. 
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SUMMARY:  The  Bonneville  Power 
Administration  has  issued  a  Record  of 
Decision  (ROD)  to  purchase  electrical 
power  from  the  proposed  Newberry 
Geothennai  Pilot  Project  (Newberry 
Project),  to  provide  billing  credits '  to 
Eugene  Water  &  Electric  Board  (EWEB), 
and  to  provide  wheeling  services  to 
EWEB  for  the  transmission  of  this  power 
to  their  system.  BPA  has  decided  to 
acquire  20  average  megawatts  (aMW)  of 
electrical  power  from  a  privately-owned 
geothermal  power  plant  on  the  west 
flank  of  Newberry  Volcano  in  Deschutes 
County.  Oregon.  The  Newberry  Project 
will  generate  30  aMW  and  will  be 
developed,  owned,  and  operated  by  CE 
Newberry,  Inc.  of  Portland,  Oregon.  In 
addition,  BPA  has  decided  to  grant 
billing  credits  to  EWEB  iat  10  aMW  of 
electrical  power  and  to  provide 
wheeling  services  to  EWEB  for  the 
transmission  of  this  power  to  their 
system.  BPA  expects  the  Newberry 
Project  to  be  in  commercizd  operation  by 
November  1997. 

BPA  has  statutory  responsibilities  to 
supply  electrical  power  to  its  utility, 
industrial  and  other  customers  in  the 
Pacific  Northwest.  The  Newberry 
Project  will  be  used  to  meet  the  " 
electrical  power  supply  obligations  of 
these  customers.  The  Newberry  Project 
will  also  demonstrate  the  availability  of 
geothermal  power  to  meet  power  supply 
needs  in  the  Pacific  Northwest  and  is 
expected  to  be  the  first  commercial 
geothermal  plant  in  the  region 
ADDRESSES:  Copies  of  the  Newberry 
Project  FEIS,  Executive  Summary. 
Appendices,  and  Comment  Report, 
(EXDE  EIS-0207,  June  1994),  and  the 
USFS/BLM  ROD  are  available  from  the 
Fort  Rock  Ranger  District,  1230  NE 
Third  Street,  Suite  A262,  Bend.  Oregon 
97701;  telephone  (503)  383-4703. 
Copies  of  this  ROD,  the  MAP,  and  the 
Resource  Programs  EIS  are  available 
from  BPA"s  Public  Involvement  Office, 
PO  Box  12999,  Portland,  Oregon  97212 
or  by  calling  BPA's  nationwide  toll-free 


•  One  method  that  BPA  uses  to  acquire  energy 
resources  is  Billing  Credits.  With  this  innovative 
mechanism,  authorized  by  ibe  Noiih%»«t  Power 
Act,  BPA  provides  a  cr»dit  to  an  eligible  customer 
for  load  reduction  actions  and  energy  resource 
dpvelopmenls.  A  complete  description  of  the 
Billing  Credits  Policy  is  presented  in  an 
Environmental  Assessment  (DOE/EA-OIBO,  (une 
!<»«:).  which  has  been  made  available  to  thf  public. 


document  request  line,  1-600-622- 
4520. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Katherine  S.  Pierce,  NEPA  Compliance 
Officer  for  the  Office  of  Energy 
Resources— RAE,  Bonneville  Power 
Administration,  PO  Box  3621,  Portland. 
Oregon  97208,  telephone  (503)  230- 
3962. 

Public  availability:  This  ROD  will  be 
distributed  to  all  persons  and  agencies 
known  to  be  interested  in  or  affected  by 
the  proposed  action  or  alternative. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Background 

The  Bonneville  Power  Administration 
(BPA)  is  a  self-financing  Federal  power 
marketing  agency  with  statutory 
responsibility  to  supply  electricity  to 
utiUty,  industrial,  and  other  customers 
in  the  Pacific  Northwest.  The  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act)  requires  BPA  to  meet  its  customers' 
electric  f>ower  requirements.  16  U.S.C. 
839d(a)(2).  As  part  of  its  mission.  BPA 
is  responsible  for  acquiring  conservation 
and  additional  generation  resources 
sufficient  to  meet  the  future  needs  of  its 
utility  customers.  Section  6(d)  of  the 
Northwest  Power  Act  authorizes  BPA  to 
acquire  experimental,  developmental, 
demonstration,  or  pilot  projects  of  a 
type  with  potential  for  providing  cost- 
effective  service  to  the  region.  16  U.S.C. 
839d(d). 

The  Pacific  Northwest  Electric  Power 
and  Conser\'ation  Planning  Council 
(Council),  in  its  1986  Power  Plan,  noted 
that  "*   •   *  approximately  4,400 
megawatts  of  cost-effective  electrical 
energy  could  be  obtained  through  the 
development  of  regional  geothermal 
resource  areas."  However,  because  the 
resource  had  not  been  confirmed,  it  was 
not  included  in  the  portfofio  of  the  1986 
Plan.  The  Power  Plan  called  for 
methods  of  confirming  this  resource  so 
that  it  would  be  available  when  needed. 
Newberry  Volcano,  Oregon,  was 
identified  as  one  of  the  most  promising 
sites. 

The  Newberry  Project  was  selected 
under  the  BPA  Geothermal  Pilot  Project 
Program.  The  goal  of  the  Program  is  to 
initiate  development  of  the  Pacific 
Northwest's  large,  but  essentially 
untapped,  geothermal  resources,  and  to 
confirm  the  availability  of  this  resource 
to  meet  the  energy  needs  of  the  region. 
The  primary  underlying  objective  of  this 
Program  is  to  assure  the  supply  of 
alternative  sources  of  electrical  power  to 
help  meet  grawing  regional  power 
demands  and  needs. 

HPA's  purposes  for  this  action  are  to: 


(1)  Meet  contractual  obligations  to 
supply  requested,  cost-effective  power 
to  BPA  customers,  having  considered 
potential  environmental  impacts  and 
mitigation  measures  in  its  decision; 

(2)  Assure  consistency  with  BPA's 
statutory  responsibilities,  including  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act),  while  taking 
into  consideration  the  Pacific  Northwest 
Electric  Power  and  Conservation 
Planning  Council's  (Council) 
Conservation  and  Electric  Power  Plan 
(Power  Plan)  and  Fish  and  Wildlife 
Program;  and 

(3)  Test  the  availability  of  geothermal 
energy  to  provide  a  reliable,  economical, 
and  environmentally  acceptable 
alternative  energy  source  to  help  meet 
the  region's  power  needs. 

To  make  these  decisions.  BPA 
cooperated  on  and  adopted  the 
Newberry  Geothennai  Pilot  Project  Final 
Environmental  Impact  Statement  (FEIS) 
(DOE/EIS— 0207,  June  1994).  The  FEIS 
was  tiered  to  the  Resource  Programs 
Environmental  Impact  Statement 
(RPEIS-OOE/EIS-^162),  which 
considered  the  environmental  tradeoffs 
among  the  resource  types  available  to 
meet  BPA's  needs. 

The  FEIS  evaluated  the  exploration, 
development,  utilization,  and 
decommissioning  phases  of  the 
Newberry  Project  as  well  as  related 
transmission,  wheeling,  and  billing 
credit  components.  Alternative  A  is  the 
CEC/EWEB  proposal,  and  Ahemative  B 
is  the  three  Federal  agencies' 
modification  of  the  proposal.  In 
addition  to  identifying  and  analyzing 
the  environmental  impacts  of  these  two 
alternatives  for  the  Newberry  Project, 
the  FEIS  also  evaluated  the  No  Aaion 
alternative.  By  contract,  the  Newberry 
Project  is  required  to  meet  all  Federal, 
state,  and  local  requirements.  The  FEIS 
fulfills  the  requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA)  and 
meets  the  needs  of  the  U.S.  Forest 
Service  (USPS)  and  the  Bureau  of  Land 
Management  (BLM),  who  have 
documented  their  decisions  in  a 
separate,  joint  ROD.  BPA  has  also 
determined  that  this  action  is  consistetil 
with  the  Councils  1991  Power  Plan. 

Based  on  the  information  analyzed 
and  disclosed  in  the  FEIS  and 
associated  documents,  including  the 
USFS/BLM  ROD,  BPA  has  determined 
that  the  preferred  alternative  is 
.Alternative  B  with  the  conditions  and 
mitigation  and  monitoring  elements 
described  in  the  USFS/BLM  ROD.  A 
Mitigation  Action  Plan  (MAP) 
developed  from  the  FEIS  analysis  is 
available.  It  requires  implementation  ol 
Ihe  specific  mitigation  requirements 
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described  in  the  FEIS  and  USFS/BLM 
ROD. 

BPA  develops  and  publishes  a 
biennial  integrated  least  cost  plan,  the 
Resource  Pn^gram.  In  its  Draft  1990 
Resource  Program,  BPA  said  it  would  be 
willing  to  participate  in  up  to  three 
geothermal  pilot  projects.  The  purpose 
of  these  projects  would  be  to  initiate 
development,  confirm  resources,  and 
determine  the  ability  to  develop  three  of 
the  largest,  most  promising  sites  in  the 
region.  BPA  agreed  to  purchase — in- 
joint  ventures  with  regional  utilitie's — 
up  to  10  average  megawatts  (aMW)  h-om 
each  of  three  projects.  After  receiving 
comments  firom  customers  supporting 
the  projects,  and  after  the  Council 
approved  this  approach  in  its  1991 
Power  Plan,  BPA  published  a 
solicitation  that  resulted  in  seven 
proposals. 

Trie  objectives  of  BPA's  solicitation 
were  to: 

(1)  Meet  contractual  obligations  to 
supply  requested,  cost-effective  power 
to  BPA  customers,  having  considered 
potential  environmental  impacts  and 
mitifiation  measures  in  its  decision; 

(2j  Assure  consistency  with  BPA's 
statutory  responsibilities,  including  the 
Northwest  Power  Act,  while  taking  into 
consideration  the  Council's  Power  Plan 
and  Fish  and  Wildlife  Program;  and 

(3)  Test  the  availability  of  geothermal 
energy  to  provide  a  reliable,  economical, 
and  environmentally  acceptable 
alternative  energy  source  to  help  meet 
the  region's  power  needs.  Three  projects 
were  selected  for  contract  negotiations 
on  December  17, 1991.  One  of  the 
selected  projects  was  a  proposal  by  the 
California  Energy  Company  (CEC)  and 
the  Eugene  Water  &  Electric  Board 
(EWEB)  to  develop  a  30-aMVV 
geothermal  power  plant  and  supporting 
facilities  at  Newberry  Volcano,  Oregon. 

This  Administrative  Record  of 
Decision  sets  out  the  reasons  for  BPA's 
decision  to  execute  a  Power  Purchase 
Agreement  with  CE  Newberry,  Inc.  (a 
subsidiary  of  CEC),  through  which  BPA 
will  purchase  electrical  output  from  the 
proposed  Newberry  Project;  to  execute  a 
Billing  Credits  Generation  Agreement 
with  EWEB  for  a  portion  of  the  output 
from  the  Newbeny  Project;  and  to 
provide  wheeling  services  to  EWER  for 
the  transmission  of  this  electricity  to 
their  system. 

Legal  Authority 

BPA  is  a  self-financing  power 
marketing  agency  with  the  United  States 
Department  of  Energy.  BPA  was 
established  by  the  Bonneville  Project 
Act  of  1937, 16  U.S.C.  832  et  seq..  to 
market  wholesale  power  from  the 
Bonneville  Dam  and  to  construct  power 


11  les  for  the  transmission  of  this  power 
tc  load  centers  in  the  Northwest.  As 
otper  Federal  dams  and  transmission 
lifies  were  built,  the  combined  power 
and  transmission  facilities  have  been 
in  tegrated  into  a  single  power  supply 
sj  stem.  Today,  BPA  markets  power 
fr  >m  30  Federal  hydroelectric  projects 
ai  d  two  nuclear  plants.  BPA's 
tr  insmission  systems  contain  14,797 
ci  -cuit  miles  and  provide  about  half  of 
th  e  region's  power  and  three-fourths  of 
it!  transmission  capacity. 

BPA  sells  wholesale  electric  power  to 
i;  6  utilities.  13  direct  service  industrial 
ci  stomers  (DSIs),  and  several 
g(  vernment  agencies.  BPA's  primary 
m  irketing  area  is  the  Pacific  Northwest 
re  ;ion,  comprised  of  the  states  of 
V\l  ashington.  Oregon.  Idaho,  that  portion 
ol  Montana  lying  west  of  the  continental 
di  iride.  and  small  portions  of  California, 
U  ah,  Wyoming,  and  Nevada.  16  U.S.C. 
8:  7  and  839a(14).  BPA  also  has 
cc  ngressional  authorization  to  sell  or 
e>  change  wholesale  power  outside  the 
Pi  cific  Northwest  to  the  extent  that  such 
p<  wer  is  surplus  to  the  needs  of  the 
re  5ion.  See  16  U.S.C.  837a. 

The  Northwest  Power  Act  directs  BPA 
to  serve  the  net  power  requirements  of 
ar  y  Pacific  Northwest  electric  utility 
re  guesting  service,  and  to  serve  existing 
Dl  ;is  in  the  Pacific  Northwest.  16  U.S.C. 
8'  9c(b)(l)  and  (d).  Although  BPA 
ca  nnot  own  or  construct  electric 
ge  nerating  facilities,  the  Northwest 
P(  wer  Act  permits  BPA  to  acquire  rights 
to  the  output  or  capability  of  electric 
p<  wer  resources.  See  16  U.S.C.  839a(l) 
ar  d  16  U.S.C.  839d.  BPA  may  acquire  a 
m  ijor  resource  (a  resource  having  a 
pi  mned  capability  greater  than  30  aMW 
ar  d  acquired  for  more  than  5  years,  16 
U  S.C.  839a(12))  if  it  is  consistent  with 
th }  Councils  Power  Plan.  16  U.S.C. 
8'  9d(c)(l)(D).  If  the  resource  is  not 
m  ijor,  the  Northwest  Power  Act 
in  itructs  that  the  resource  must  be 
CO  nsistent  with  the  priorities  required  of 
th }  Plan.  16  U.S.C.  839d{b)(l)  and  (2). 

The  Northwest  Power  Act  authorizes 
Bl  'A  to  acquire  experimental. 
d(  velopmental.  demonstration,  or  pilot 
pi  Djects  of  a  type  with  potential  for 
pj  3viding  cost-effective  service  to  the 
re  ;ion.  16  U.S.C.  839d{d). 

3PA  is  also  directed  by  the  Northwest 
P(  wer  Act  to  grant  billing  credits  to  a 
Ci  stomer.  if  requested.  16  U.S.C. 
b:  9d(h].  A  billing  credit  agreement  is  a 
c(  iitract  between  BPA  and  a  customer, 
ui  der  which  BPA  gives  the  customer  a 
cr  >dit  on  its  power  bill  for  the  difference 
b€  tween  BPA's  wholesale  power  rate 
ar  d  the  cost  of  power  from  a  new 
re  lource.  The  energy  and  capacity  on 
w  lich  the  credit  is  based  is  the  net 


amount  the  resource  reduces  the 
customer's  load  on  BPA. 

Finally.  BPA  must  satisfy  all 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C.  4321  et  seq. 

Description  of  Need 

BPA  load  forecasts  for  the  1990 
Resourc^  Program  showed  that  if  the 
medium  load  growth  rate  occurs,  BPA 
must  acquire  500  aMW  by  the  year  2000 
to  meet  customers'  needs.  Pacific 
Northwest  Loads  and  Resources  Study, 
1990.  If  utility  and  DSI  loads  grow  at  the 
medium-high  rate.  BPA  will  need  to 
acquire  an  additional  1,500  aMW  by  the 
year  2000.  The  analysis  in  BPA's 
Resource  Programs  Environmental 
Impact  Statement  (RPEIS)  showed  that 
geothermal  is  a  reliable  source  of 
electric  power  that  can  help  meet  energy 
needs  in  the  Pacific  Northwest.  Final 
Environmental  Impact  Statement: 
Resource  Programs,  1993. 

1 990  Resou  rce  Program 

BPA's  1990  Resource  Program,  issued 
fuly  1990,  defined  the  actions  BPA 
would  take  to  develop  new  resources  to 
meet  the  power  requirements  of  its 
custorriers.  The  1990  Resource  Program 
focused  on  Fiscal  Years  1992  and  1993. 
and  included  near-term  actions  to 
prepare  for  these  years.  One  of  these 
actions  was  an  offer  to  participate  in 
geothermal  pilot  projects  aimed  at 
confirming  resources  and  determining 
developability  at  three  of  the  largest, 
most  promising  sites  in  the  Pacific 
Northwest. 

The  1990  Resource  Program  was 
developed  through  an  extensive  public 
process  that  included  a  technical  review 
panel.  Many  of  the  comments  received 
supported  BPA's  participation  in 
geothermal  pilot  projects. 

Council  Plan 

The  Council's  1991  Power  Plan  noted 
that  the  geotherhial  confirmation 
program  in  BPA's  1990  Resource 
Program  was  consistent  with  the 
recommendations  of  the  Council's 
Research,  Development,  and 
Demonstration  Advisory-  Committee. 
The  Council's  "Recommended 
Activities  for  Implementing  the  1991 
Power  Plan"  included  geothermal 
demonstration  projects  initiated  by  BPA 
and  the  region's  utilities.  The  Council 
acknowledged  that  energy  costs  of  a 
demonstration  plant  would  likely  be 
higher  than  the  marginal  cost  of  other 
new  resources,  but  the  premium  would 
decline  over  time. 
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Pilot  Proiect  Sotidtation 

Request  for  Proposals 

BPA  published  a  Request  for 
Proposals  (RFP)  in  Commerce  Business 
Daily  on  July  5, 1991.  The  RFP  stated 
that  BPA  would  be  willing  to  purchase 
up  to  10  aMW  of  electric  power  from 
each  of  three  projects  located  in  or  near 
the  BPA  service  area.  Other  conditions 
specified  in  the  RFP  were: 

•  BPA  would  not  finance  projects  but 
only  purchase  output 

•  Part  of  the  output  from  each  project 
had  to  be  purchased  by  another  utility 

•  Overall  project  size  could  be  greater 
than  10  aMW 

•  The  proposed  site  had  to  be  capable 
of  supporting  at  least  100  MW 

•  'The  proposed  site  had  to  be  suitable 
for  operation  as  a  Federal  geothermal 
unit 

•  The  resource  area  had  to  be 
undeveloped  for  electric  power 
production 

•  The  power  contract  had  to  include 
an  option  for  BPA  to  purchase 
subsequent  output  from  the  site 

•  Projects  that  would  allow  BPA  to  be 
a  cooperating  agency  in  a  BLM 
environmental  process  were  strongly 
preferred 

These  conditions  were  intended  in 
part  to  limit  the  nimiber  of  proposals 
likely  to  be  submitted.  BPA  could 
devote  only  a  small  amount  of  staff  time 
to  evaluating  proposals,  and  therefore 
tried  to  be  quite  specific  about  what  it 
wanted. 

Project  sponsors  were  encouraged  to 
submit  project  outlines  or  summaries 
ahead  of  time  before  developing 
detailed  proposals.  This  was  intended  to 
prevent  developers  from  spending 
money  developing  proposals  that  would 
not  meet  program  goals.  Several 
developers  met  with  program  staff  or 
discussed  the  RFP  on  an  informal  basis 
before  submitting  proposals.  Letters  of 
intent  were  due  September  3,  1991,  and 
proposals  were  due  October  1, 1991. 

Further  information  on  BPA's 
Geothermal  Pilot  Project  Program  was 
published  prior  to  the  solicitation  in  an 
article  in  a  geothermal  industry'  trade 
journal,  the  Geothermal  Resources 
Council  BULLETIN  (December  1990). 
The  article  specified  that  the  projects 
had  to  be  in  three  diifierent  resource 
areas,  prefiorably  involving  different 
resource  developers.  This  article  was 
provided  to  developers  and  others  who 
inquired  about  the  RFP  or  the 
Geothermal  Pilot  Project  Program. 

Proposals  Received 

Seven  proposals  were  received.  Two 
of  them  clearly  did  not  meet  program 
ot>^ectives,  and  a  third  was  with^wn 


by  the  sponscH-  during  the  evaluation 
period. 

One  of  the  projects  not  meeting 
program  objectives  was  located  in 
Canada.  Although  projects  located 
outside  the  United  States  were  not 
excluded  in  the  RFP,  a  foreign  project 
would  not  have  met  the  program  goal  of 
testing  ability  to  overcome  (U.S.) 
institutional  barriers  to  development. 
Furthermore,  a  Canadian  project  would 
not  be  subject  to  a  Bureau  of  Land 
Management  (BLM)  environmental 
process. 

A  project  was  proposed  at  Raft  River. 
Idaho,  employing  a  power  cycle  (the 
"Kalina"  cycle)  considered  to  be 
precommerdal.  Testing  new  power 
plant  technologies  was  not  a  goal  of  the 
program,  and  previously  developed  sites 
were  specifically  excluded  by  the  RFP. 
In  the  early  19B0s.  Raft  River  was  the 
site  of  a  demonstration  plant  develojjed 
by  the  U.S.  Department  of  hnergy. 
Sponsors  of  the  Canadian  and  Raft  River 
projects  were  notified  on  October  30, 
1991,  that  their  proposals  had  been 
eliminated  from  consideration. 

Four  proposals  received  detailed 
evaluation.  They  were: 

•  A  proposal  by  the  California  Energy 
Company  (CEC)  and  the  Eugene  Water 
&  Electric  Board  (EWEB)  for  a  30-MW 
project  at  Newberry  Volcano,  Oregon. 

•  A  proposal  by  Vulcan  Power 
Company  (Vulcan)  for  a  30-MW  project 
at  Newberry  Volcano,  Oregon. 

•  A  proposal  by  Trans-Pacific 
Geothermal  Corporation  for  a  30-MW 
project  at  Vale.  Oregon. 

•  A  proposal  by  Unocal  Corporation 
for  a  14-MW  project  at  Glass  Mountain, 
California. 

Evaluation  Process 

Proposals  were  evaluated  by  a  project 
team  composed  of  BPA  staff.  Two  sets 
of  criteria  were  used.  The  first  set, 
considered  "threshold"  criteria,  were 
the  criteria  stated  in  the  RFP.  Proposals 
were  eliminated  from  further 
consideration  if  they  failed  to  meet  any 
of  these  criteria  except  the  utility  cost 
.sharing  requirement.  Thre.shold  criteria 
included: 

•  Resource  area  considered  capable 
of  producing  at  least  100  MW.  Since 
BPA  required  the  sites  to  be 
undevelop)ed,  there  was  no  way  to  know 
reservoir  size  with  much  certainty  for 
the  proposed  sites.  If  better  data  were 
not  available,  a  resource  estimate  by  the 
U.S.  Geological  Survey  or  some  other 
authoritative  source  was  considered 
sufficient  basis  for  meeting  this 
criterion. 

•  Suitable  for  operation  as  a  unit.  For 
the  purpose  of  conserving  the  resource. 
Federal  geothermal  leasing  regulations 


allow  geothermal  leaseholders  to  unite 
with  each  other  in  the  development  or 
operation  of  any  geothermal  resource 
area.  The  leases  affected  t^  such  a 
cooperative  arrangement  are  called  a 
unit,  and  one  of  the  leaseholders  is 
designated  the  unit  operator.  43  CFR 
3243.  BPA  wanted  to  encourage 
coordinated  development  and  avoid 
resource  depletion  problems 
experienced  elsewhere,  and  therefore 
included  suitability  for  unitization  as  a 
selection  criteria.  "The  lease  block  had  to 
be  unitized  or  suitable  for  unit  operation 
with  the  developer  as  operator.  If  the 
area  was  not  already  ujiitized.  the 
developer  had  to  control  a  large  and 
reasonably  contiguous  lease  block. 
Bureau  of  Land  Management  staff  were 
consulted  regarding  the  suitability  of 
proposed  sites  for  imitization.  It  should 
be  noted  that  unitization  in  itself  was 
not  the  objective  of  this  requirement. 
The  objective  was  to  encourage 
coordinated  development  and 
conservation  of  the  resource. 

•  Resource  area  not  previously 
developed  for  electric  power  production. 
A  program  goal  was  to  develop  new 
resources.  If  a  power  project  had  already 
been  developed  at  a  site,  the  site  did  not 
meet  this  criterion. 

•  Output  contract  proposed.  BPA  was 
willing  to  purchase  output  only,  not 
finance  projects. 

•  Amenable  to  BPA  receiving  an 
option  on  future  power  from  the  lease 
block.  Since  the  cost  of  power  from  the 
first  project  was  expected  to  exceed  the 
cost  of  other  resources  available  to  BPA, 
BPA  required  a  right  of  first  refusal  on 
up  to  100  MW  of  additional 
development  at  each  site.  Subsequent 
plants  would  benefit  from  established 
infrastructure  and  lower  risks,  and  the 
cost  of  power  from  them  would  likely  be 
more  cost-effective. 

•  Cosf  sharing  by  another  utility. 
Initiating  development  of  Northwest 
resources  would  have  region  wide 
benefit.  A  cooperative  effort  that 
included  cost  sharing  seemed 
appropriate.  It  was  recognized  that 
d^valopers  might  have  difficulty 
enlisting  another  utility  before  BPA 
identified  candidate  projects,  so  feilure 
to  meet  this  criterion  did  not  disqualify 
a  proposal  during  the  evaluation  period 
De\  elopers  were  notified  of  this. 

•  Project  allows  BPA  to  be  a 
cooperating  agency  in  a  BIM 
environmental  process.  Staffing 
constraints  would  not  allow  BPA  to  be 
the  lead  agency  in  the  NEPA  review. 
This  criterion  effectively  limited 
projects  to  Federal  or  Tribal  land. 

The  second  set  of  criteria  addressed 
the  developers  ability  to  complete  the 
project  surxes-sfully.  Tliese  are  standard 
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criteria  used  by  BPA  in  previous  and 
subsequent  solicitations,  and  included: 

•  Development  team  experience.  How 
qualified  was  the  project  team?  Had 
they  worked  together  on  previous 
successful  projects?  A  salaried  stafl' 
currently  involved  in  project 
development  or  in  operating  projects 
tended  to  be  rated  more  highly  than  a 
listing  of  consultants  that  would  be 
hired  for  a  proposed  project.  A  salaried 
staR'  was  thought  to  indicate  greater 
stability  and  commitment  by  the 
developer  to  maintaining  a  long  term 
presence  in  the  geothermal  industry. 
There  was  also  no  guarantee  that  the 
listed  consultants  would  ever  work  on 

a  proposed  project. 

•  Ability  to  finance  the  project. 
Proven  ability  to  finance  projects  was 
desired.  Was  the  developer  experienced 
in  obtaining  construction  and  long  term 
project  financing?  Was  the  financing 
plan  realistic?  Audited  financial  reports 
were  requested  from  each  developer, 
and  Dun  and  Bradstreet  financial 
information  reports  were  obtained,  if 
available. 

•  Project  design.  Had  all  important 
aspects  of  project  design  been 
considered? 

•  Transmission  availability.  Were 
transmission  capacity  or  wheeling 
services  available  to  deliver  the  energy 
to  the  BPA  grid? 

•  Site  control.  Developers  were  asked 
to  provide  copies  of  lease  documents  or 
other  evidence  of  site  control. 

•  Development  schedule.  Was  the 
development  schedule  realistic,  well 
thought  out,  and  logical?  Did  it  include 
all  important  activities? 

•  Environmental  impacts/siting 
issues/ permits  and  licenses.  To  what 
extent  had  environmental  and  siting 
issues  been  identified?  What  progress 
had  been  made  in  obtaining  permits  and 
licenses?  BPA  staff  consulted  with  land 
management  agencies  in  the  project 
_areas,  and  requested  additional 
information  from  developers,  when 
necessary. 

•  Cost  of  energy.  This  was  used  more 
as  a  starting  point  for  negotiations  than 
as  a  selection  criterion.  BPA  did  not 
expect  developers  to  commit  to  a  price 
until  the  terms  and  conditions  of  the 
power  contract  were  better  known. 
Another  reason  for  not  selecting  based 
on  price  was  to  avoid  being  forced  to 
select  weak  projects  with  unrealistic 
power  prices  and  to  discourage  "low- 
ball"  bids. 

The  evaluation  process  included  a 
preliminary  evaluation  of  the  proposals, 
followed  by  requests  from  the  BPA 
project  team  for  additional  information 
and  a  final  evaluation. 
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An  issue  of  site  control  affecting  the 
U  ro  proposed  projects  at  Newberry 

V  }lcano  was  examined.  The  ownership 
oi  ownership  share  of  three  leases— OR 
1  987,  OR  11992,  and  OR  45506— was 
a  matter  of  dispute  between  CEC  and 

V  jlcan.  Since  both  developers 

c(  insidered  it  likely  that  litigation  would 
b^  necessary  to  resolve  this  dispute,  and 
because  BPA's  decision  to  purdiase 
o  ily  output  was  thought  to  place  all  risk 
o  nonperformance  on  the  developer, 
tl  is  was  not  a  critical  factor  in  the 
St  lection  process.  _ 

The  BPA  team  selected  three  projects 
ft  r  further  consideration,  and  the 
A  Iministrator  was  briefed  and  a  final 
d  icision  made  on  December  17, 1991. 
T  le  proposers  were  notified  of  BPA's 
d  icision  by  registered  letter  between 
D  »cember  18  and  December  20, 1991. 

The  December  18  letter  to  Vulcan 
P(  iwer  Company,  which  was  not 
s(  lected,  explained  the  reasons  for 
B  'A's  decision.  The  CEC/EWEB  project 
w  IS  stronger  in  many  respects  and  met 
B  'A  requirements  for  utility  cost 
si  aring.  Also,  Vulcan  lacked  a  history  of 
si  ccessful  project  development  (the  one 
pi  oject  it  attempted  was  unsuccessful). 
A  i  noted  in  the  December  1990 
G  (othermal  Resources  Council 
B  JLLETIN  article  mentioned  above, 
oi  ily  one  project  would  be  chosen  at 
ei  ch  site. 

C  mtract  Negotiations 

The  three  projects  selected  for 
o  ntract  discussions  were  Glass 
IV  Duntain.  Vale,  and  the  CEC/EWEB 
N  jwberry  Project.  All  three  projects 
w  }re  considered  capable  of  meeting  the 
g(  als  of  the  program.  Total  output  from 
&  B  three  projects  exceeded  the  30  aMW 
B  *A  agreed  to  purchase  in  the 
sc  licitation.  But  because  the  terms  of  the 
p(  iwer  purchase  contracts  and  the 
d(  gree  of  participation  by  other  utilities 
w  jre  not  known  at  this  time  (only  one 
0  the  projects  had  identified  a  utility 
pi  rtner),  and  in  the  interest  of  meeting 
pi  ogram  goals,  BPA  agreed  to  consider 
pi  irchasing  more  than  30  aMW.  The 
G  ass  Mountain  and  Vale  Projects  will, 
if  appropriate,  be  the  subject  of  separate 
R  icords  of  Decision,  and  will  not  be 
d  scussed  further  in  this  document. 

Negotiations  for  the  Newberry  Project 
b<  gan  in  January  1992,  and  were 
c<  mpleted  in  December  1992.  The 
ni  gotiations  resulted  in  three  proposed 
a|  reements: 

•  A  Power  Purchase  Agreement 
b  tween  CEC  and  BPA; 

•  A  Billing  Credits  Generation 

A  »reement  between  EWEB  and  BPA; 

•  A  Power  Purchase  Agreement 
hi  tween  CEC  and  EWEB. 


Under  its  Power  Purchase  Agreement 
with  CEC,  BPA  would  purchase 
approximately  20  average  megawatts  of 
out{mt  from  the  project  and  receive  an 
option  on  an  additional  67  megawatts, 
if  available  in  the  future.  Under  its 
Power  Pxirchase  Agreement  with  CEC, 
EWEB  would  purchase  10  average 
megawatts  from  the  project  and  receive 
an  option  on  33  megawatts,  if  available. 
BPA  would  give  EWEB  billing  credits 
for  10  average  megawatts  under  a  Billing 
Credits  Generation  Agreement.  The  term 
of  the  agreements  is  50  years  from  the 
commercial  operation  date  of  the 
project. 

The  price  of  energy  will  not  exceed 
BPA's  Alternative  Cost,  as  established  in 
BPA's  1990  Billing  Credit  Solicitation. 
The  Alternative  Cost  is  the  estimated 
cost  which  BPA  would  incur  as  a  result 
of  acquiring  new  resources,  and  is  the 
upper  limit  on  the  amount  of  a  billing 
credit  other  than  conservation. 

Memorandum  of  Understanding 

A  Memorandum  of  Understanding 
(MOU)  between  CE  Newberry,  Inc.  (a 
subsidiary  of  the  California  Energy 
Company),  EWEB,  and  BPA  was 
executed  on  December  17, 1992.  The 
MOU  acknowledged  that  the  parties  had 
reached  agreement  on  contract 
principles,  and  defined  the  roles  of  the 
parties  during  the  environmental  review 
required  by  NEPA.  The  MOU  noted  that 
BPA  had  not  made  a  final  decision  to 
sign  any  power  purchase  or  other 
agreements,  and  that  such  power 
purchase  obligation  would  not  arise,  if 
at  all,  until  the  environmental  impacts 
of  the  proposed  Newberry  Project  had 
been  analyzed  in  accordance  with 
NEPA. 

Environmental  Considerations 

National  Environmental  Policy  Act 
Background 

The  National  Environmental  Policy 
Act  (NEPA)  is  the  basic  national  charter 
for  protection  of  the  environment.  It 
establishes  policy,  sets  goals,  and 
provides  means  for  carrying  out  its 
policy.  NEPA  requires  Federal  agencies 
to  make  environmental  information 
available  to  public  officials  and  citizens 
before  decisions  are  made  and  before 
actions  are  taken.  Accurate  scientific 
analysis,  expert  agency  comments,  and 
public  scrutiny  are  essential  to 
implementing  NEPA.  The  NEPA  process 
is  intended  to  help  public  officials  make 
decisions  that  are  based  on  an 
understanding  of  environmental 
consequences.  NEPA  mandates  that 
Federal  agencies  use  all  practical  means 
to  protect,  restore,  and  enhance  the 
quality  of  the  human  environment  and 
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avoid  or  minimize  any  possible  adverse 
effects  of  their  actions  upon  the  quality 
of  the  human  environment. 

Newberry  Geothermal  Pilot  Project 
Environmental  Impact  Statement 

On  December  2, 1992,  a  Notice  of 
Intfent  to  Prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  NEPA  was  published  by  the 
Environmental  Protection  Agency  (EPA) 
in  the  Federal  Register.  This  EIS  would 
analyze  the  environmental  impacts  of 
various  alternatives  related  to  the 
development  of  the  proposed  Newberry 
Geothermal  Pilot  Project  (Newberry 
Project).  The  U.S.  Forest  Service  (USPS) 
would  be  the  Lead  Agency  in  this 
process;  the  Bureau  of  Land 
Management  (BLM)  and  BPA  would  be 
Cooperating  Agencies. 

BPA  adopted  the  Newberry 
Geothermal  Pilot  Project  Final 
Environmental  Impact  Statement  (FEIS) 
(DOE/EIS-0207.  June  1994).  The  FEIS 
was  tiered  to  the  Resource  Programs 
Environmental  Impact  Statement 
(RPEIS-DOE/EIS-0162),  which 
considered  the  environmental  tradeoffs 
among  the  resource  types  available  to 
meet  BPA's  need. 

The  FEIS  evaluated  the  exploration, 
development,  utilization,  and 
decommissioning  phases  of  the 
Newberry  Project  as  well  as  related 
transmission,  wheeling,  and  billing 
credit  components.  Alternative  A  is  the 
CEC/EWEB  proposal,  and  Alternative  B 
is  the  three  Federal  agencies' 
modification  of  the  proposal.  In 
addition  to  identifying  and  analyzing 
the  environmental  impacts  of  these  two 
alternatives  for  the  proposed  Newberry 
Project,  the  FEIS  also  evaluated  the  No 
Action  alternative.  The  Power  Purchase 
and  Billing  Credits  Agreements  require 
that  the  Newberry  Project  meet  all 
Federal,  state,  and  local  requirements. 
The  FEIS  fulfills  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  meets  the  needs  of  the 
USPS  and  the  BLM,  who  have 
documented  their  decisions  in  a 
separate,  joint  Record  of  Decision 
(ROD).  BPA  has  also  determined  that 
this  action  is  consistent  with  the 
Council's  1991  Power  Plan. 

The  following  alternatives  were 
considered  in  the  EIS: 

Altemative  A 

Alternative  A  is  the  proposal  as  submitted 
by  CE  Exploration  (GEE,  a  subsidiary  of  the 
California  Ener:gy  Company).  It  includes 
exploration,  development,  production, 
utilization,  and  decommissioning  of  the 
geothermal  resources  on  CEE's  Federal 
geothermal  leases  on  the  west  flank  of 
Newberry  Volcano.  Highlights  of  this 
altemative,  which  is  described  in  more  detail 


in  the  FEIS,  include  development  of 
exploration/production  well  pads  at  14 
specific  locations;  construction  and  operation 
of  one  33-MW  (gross  output)  power  plant  at 
a  specific  site;  construction  of  associated 
pipelines  and  access  roads;  construction  and 
utilization  of  an  H-frame,  115-kilovolt 
transmission  line  along  the  north  side  of 
Forest  Road  9735  to  deliver  power  from  the 
plant  to  an  existing  transmission  line;  and 
mitigation  and  monitoring  measures  as 
proposed  by  GEE.  These  would  be  permanent 
facilities  with  a  contract  life  of  at  least  50 
years. 

Altemative  B 

Alternative  B  is  a  modification  of 
Altemative  A  developed  by  the  three  Federal 
agencies  that  allows  for  greater  siting 
flexibility  to  minimize  potential 
environmental  impacis  once  the  geothermal 
resource  is  defined  through  exploration.  It  is 
similar  to  Altemative  A  in  plant  design  and 
size,  size  of  the  well  field  and  pads,  and 
design  of  the  facilities  except  for  the 
transmission  line.  It  differs  most  in  respect  to 
the  siting  flexibility  of  well  pads,  power 
plant,  pipelines,  and  access  roads  and  the 
mitigation  and  monitoring  measures  to  be 
included.  It  is  described  in  detail  in  the  FEIS 
and  highlights  include  development  of 
exploration/production  well  pads  at  14  out  of 
•  20  possible  locations;  siting  the  individual 
well  pads  within  a  40-acre  or  less  siting  area; 
construction  and  operation  of  one  33-MW 
power  plant  at  one  of  three  possible 
locations;  construction  of  associated 
pif)elines  and  access  roads;  construction  and 
utilization  of  a  single  pole  design  115- 
kilovolt  transmission  line  to  the  south  of 
Forest  Road  9735;  and  additional  mitigation 
and  monitoring  measures  proposed  by  the 
agencies  and  public.  These  facilities  would 
also  be  permanent,  with  a  contract  life  of  at 
least  50  years. 

Altemative  C 

Altemative  C  is  the  No  Action  alternative. 
Under  this  altemative,  BPA  would  not 
acquire  the  energy  output  from  the  proposed 
Newberry  Project,  thereby  foregoing  the 
opportunity  to  supplement  BPA's  energy 
supply  and  to  demonstrate  the  availability  of 
geothermal  power  to  help  meet  the  region's 
power  needs.  BPA  would  also  not  provide 
billing  credits  to  EWEB,  with  the  same 
results  as  above,  and  would  not  provide 
wheeling  services  to  transmit  the  energy.  GEE 
would  not  go  forth  with  the  project  without 
the  power  purchase  agreement,  and  EWEB 
would  cease  further  involvement  without 
billing  credits.  This  alternative  is 
environmentally  preferable,  as  it  would 
result  in  no  impacts  to  the  immediate 
environment. 

Other  Actions 

Because  the  proposed  action  will  not 
satisfy  BPA's  total  need  for  electrical 
energy,  implementing  the  proposed 
action  will  not  foreclose  consideration 
of  other  potential  BPA  resource  actions. 
Resource  types  potentially  available  to 
meet  future  load  growth  were 
comparatively  evaluated  in  the  RPEIS 
and  include: 


•  Conservation  (commercial, 
residential,  and  industrial  sectors); 

•  Renewables  (hydropower.  wind, 
biomass,  solar,  and  other  geothermal- 
power); 

•  Cogeneration; 

•  Combustion  turbines; 

•  Nuclear;  and 

•  Coal. 

Decision  Factors  and  Issues 

All  of  the  project  alternatives  were 
evaluated  against  the  purpose  and  need 
for  the  Newberry  Project,  and  only 
Alternatives  A  and  B  would  satis^  the 
need  for  electrical  power.  These 
ahematives  would  also  help  BPA  meet 
its  contractual  obligations  and  are 
consistent  with  BPA's  statutory 
responsibilities.  Based  on  the 
information  analyzed  and  disclosed  in 
the  FEIS  and  associated  documents, 
including  the  USFS/BLM  ROD,  BPA  has 
determined  that  the  preferred 
altemative  is  Altemative  B  with  the 
conditions  and  mitigation  and 
monitoring  elements  described  in  the 
USFS/BLM  ROD.  The  rationale  for 
selecting  Altemative  B  is  summarized  in 
the  USFS/BLM  ROD  by  major  issues 
that  were  of  most  concern  or  apparent 
controversy.  A  Mitigation  Action  Plan 
(MAP)  developed  from  the  FEIS  analysis 
is  available.  It  requires  implementation 
of  the  specific  mitigation  requirements 
described  in  the  FEIS  and  USFS/BLM 
ROD. 

Environmental  Consultations,  Review, 
and  Permit  Requirements 

BPA  reviewed  the  status  of  all  permits 
and  licenses  required  for  the  Newberry 
Project,  consulted  with  CEE  to  satisfy 
area-wide,  state,  and  local 
environmental  plans  and  programs,  and 
developed  a  Mitigation  Action  Plan 
MAP  to  assure  that  all  environmental 
requirements  are  addressed  and  that  all 
practicable  means  to  avoid,  minimize, 
or  mitigate  environmental  impacts  have 
been  adopted.  It  implements  the  specific 
mitigation  requirements  described  in 
the  FEIS  and  USFS/BLM  ROD. 
Development  of  the  Newberry  Project 
will  be  consistent  with  environmental 
policies  established  by  NEPA  and  the 
Oregon  Energy  Facility  Siting  Council 
(EFSC),  and  will  be  consistent  with  the 
rt^quirements  of  the  Council's  Power 
Plan. 

Monitoring  and  Enforcement 

The  MAP  (Attachment  2)  for  Uie 
Newberry  Project  requires 
implementation  of  mitigation  measures 
necessary  to  reduce  the  environmental 
impacts  identified  in  the  FEIS.  The 
USPS,  BLM.  and  BPA  all  have 
responsibility  for  monitoring  the 
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progross-of  the  Newberry  Project  and 
ensuring  that  these  measures  are  taken 
as  appropriate.  The  USPS  and  BLM 
responsibilities  are  detailed  in  the 
USFS/BLMROD.  (Attachment  1).  BPA 
will  continue  to  monitor  the  Newberry 
Project  through  its  environmental 
oversight  program.  The  Power  Purchase 
and  Billing  Credits  Agreements  stipulate 
the  penalties  for  noncompliance  with 
these  measures. 

Decision 

Upon  consideration  of  the  entire 
record.  BPA  has  decided  to  execute  a 
Power  Purchase  Agreement  with  CE 
Newberry,  Inc.,  execute  a  Billing  Credits 
Generation  Agreement  with  EWEB,  and 
provide  wheeling  services  for 
transmission  of  energy  from  the 
Newberry  Project  to  EWEB's  system. 

Issued  in  Portland.  Oregon  on  September 
16.1994. 

lohn.  S.  Robertson. 
Deputy  Administrator. 
IFR  Doc.  94-26537  Filed  10-25-94;  8:45  am] 

BILLING  COOC  C4S0-»1-P 


Energy  Information  Administration, 
Energy 

Agency  Information  Collections  Under 
Review  t>y  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration. 

ACTION:  Notice  of  requests  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511. 44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the    - 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable):  (4)  Collection  title:  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement:  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit:  (8)  Affected 
public:  (9)  An  estimate  of  the  number  of 
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rei  pondents  per  report  period:  (10)  An 
es  imate  of  the  number  of  responses  per 
rei  pondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
Tl  e  estimated  total  annual  respondent 
bu  rden;  and  (13)  A  brief  abstract 
de  scribing  the  proposed  collection  and 
th !  respondents. 

DA  TES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
ya  a  anticipate  that  you  will  be 
su  >mitting  comments  but  find  it 
di  ficult  to  do  so  within  the  time 
al  owed  by  this  notice,  you  should 
ac  Ase  the  OMB  DOE  Desk  Officer  listed 
be  ow  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
te  ephoned  at  (202)  395-3084.  (Also, 
pi  lase  notify  the  EIA  contact  listed 
be  ow.) 

AD  DRESSES:  Address  comments  to  the 
D<  partment  of  Energy  Desk  Officer, 
OFice  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Bi  dget.  726  Jackson  Place  N.W., 
\V  ishington,  D.C.  20503.  (Comments 
sh  )uld  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
be  ow.) 

FO  R  FURTHER  INFORMATION  CONTACT: 
H(  rbert  Miller,  Ofilce  of  Statistical 
St  indards,  (EI-73).  Forrestal  Building, 
up.  Department  of  Energy,  Washington. 
D.C.  20585.  Mr.  Miller  may  be 
te  ephoned  at  (202)  254-5346.     - 
su  PPLEMENTARY  INFORMATION:  The 
en  Brgy  information  collection  submitted 
to  OMB  for  review  was: 

L  Energy  Information  Administration. 

I.  EIA-886. 

J.  N.A. 

I.  Alternative  Fuel  Vehicles 
S\  ppliers'  Annual  Report. 

>.  New. 

>.  Annually. 

'.  Mandatory. 

).  State  or  local  governments, 
Bi  sinesses  or  other  for-profit,  and 
F(  deral  agencies  or  employees. 

).  5.090  respondents. 

10. 1  response. 

II.  2.17  hours  per  response. 

12.  11.020  hours. 

13.  Form  EIA-B86  is  an  annual  survey 
of  the  number  of  alternative  fuel 
voiicles  (AFVs)  made  available  on  a 

cs  endar  year  basis.  The  data  will  be 
u!  ed  to  track  the  AFV  supply  situation    ' 
fo  ■  the  Federal  government.  State 
gc  vemntents,  and  fuel  providers  to 
ac  ijuire  AFVs.  Respondents  are 
manufacturers,  importers,  and 
conversion  companies  of  AFV  vehicles. 

Statutory  Authority:  Section  2(a)  of  the 
Pa  [jerwork  Reduction  Act  of  1980,  (Pub.  L. 
96  -511).  which  amended  Chapter  35  of  Title 
44  United  States  Code  (See  44  U.S.C  3506(a) 

ar  J{c)(l». 


Issued  in  Washington,  D.C,  October  19, 
1994. 

Yvonne  M.  Bishop, 

Director.  Office  of  Statistical  Standards. 

Energy  Information  Administration. 

IFR  Doc.  94-26535  Filed  10-25-94;  8:45  am) 

BILUNG  COOC  MSO-m-P 


Federal  Energy  Regulatory 
Commission 

[Docket  CP94-682-OO0I 

Southern  Natural  Gas  Co.;  Notice  of 
Intent  to  Prepare  an  Environmental 
Assessment  for  the  Southern  Natural 
Gas  Company's  Proposed  Cleveland 
Branch  Pipeline  Project  and  Re<^iest 
for  Comments  on  Environmental 
Issues 

October  20. 1994. 

The  staff  of  the  Federal  Energy 
Regulatoiy  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  Cleveland  Branch 
Pipeline  Project.  This  EA  will  be  used 
by  the  Commission  in  its 
decisionmaking  process  (whether  or  not 
to  approve  the  individual  projects).' 

Summary  of  the  Proposed  Facilities 

Southern  Natural  Gas  Company 
(Southern)  proposes  to  construct: 

•  About  20.2  miles  of  12-inch- 
diameter  natural  gas  pipeline  in  Catoosa 
and  Whitfield  Counties.  Georgia  and 
Hamilton  and  Bradley  Counties. 
Tennessee.  This  proposed  pipeline, 
referred  to  as  the  "Cleveland  Branch 
Line"  would  extend  from  milepost  (MP) 
101.44  on  Southern's  existing  12-inch 
Chattanooga  Branch  Line  in  Catoosa 
County.  Georgia,  to  a  proposed 
interconnection  owned  by  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  in  Bradley  County, 
Tennessee:  and 

•  One  new  meter  station  in  Bradley 
County.  The  proposed  meter  station 
would  consist  of  two  6-inch  meter  runs, 
pressure  regulators,  flow  control  valves, 
about  125  feet  of  miscellaneous  buried 
piping,  and  an  8-foot  by  10-foot 
instrumentation  building.  This  facility 
would  be  located  adjacent  to  East 
Tennessee's  existing  mainline  system 
and  would  require  a  site  of  about  150 
feet  by  150  feet  for  construction  and 
operation. 

Southern  indicates  that  the  proposed 
pipeline  facilities  would  deliver  a  total 


'  .Southern  Natural  Gas  Company's  application 
was  filed  with  the  Commission  pursuant  to  sertion 
7  of  the  Natural  Gas  Act  and  pan  157  of  th(» 
Commt.<»ion's  regulations. 
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firm  transportation  service  of  about 
11,350  thousand  cubic  feet  (Mcf)  per 
day  to  its  customer  group,  which  is 
comprised  of  various  gas  distributors 
and  municipalities  sferved  exclusively 
on  a  firm  basis  by  East  Tennessee. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Southern  proposes  to  use  a  75-foot- 
wide  right-of-way  for  construction. 
Following  construction,  a  50-foot-wide 
easement  would  be  permanently 
maintained;  the  remaining  25  feet 
would  be  restored  and  revert  back  to 
prior  use.  About  200.4  acres  would  be 
affected  by  construction. 

Additional  working  space  would  be 
required  adjacent  to  the  planned 
construction  right-of-way  at  areas  of 
steep  side  slopes,  bored  road  crossings, 
stream  crossings  and  in  most  areas 
where  topsoil  would  be  segregated 
(agricultural  and  residential  areas).  No 
new  access  roads  would  be  required. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  is.suance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  Hazardous  waste. 

•  Air  quality  and  noise. 

•  Safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 


'The  appendices  referencpd  in  this  notice  are  liot 
being  printed  in  the  Federal  Register.  Copies  are 
•tvailable  from  the  Commission's  Public  Reference 
Room,  Room  3104.  941  North  Capitol  Street,  N.E., 
Washington.  D.C  20426.  or  call  (202)  20S-1371. 
Copies  of  the  appendices  were  sent  to  all  tho.se 
receiving  this  notice  in  the  mail. 


portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  p)eriod  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Southern.  Keep  in  mind  that'this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  The  proposed  project  would  cross 
37  waterbodies,  three  of  which  are 
perennial.  The  perennial  waterbodies 
are  Little  Tiger  Creek,  Tiger  Creek  and 
Sugar  Creek,  all  located  in  Catoosa 
County,  Georgia. 

•  Some  of  these  waterbodies  support 
valuable  riparian  vegetation,  which 
helps  stabilize  soil  to  prevent  erosion 
and  provides  pristine  habitat  for 
wildlife.  Some  creeks  may  also  support 
fishery  resources. 

•  About  79  acres  of  upland  forest 
would  be  disturbed. 

•  About  6  acres  of  residential  land 
would  be  affected  by  construction;  one 
residence  is  located  within  50  feet  of  the 
proposed  construction  right-of-way. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 
N.E.,  Washington,  D.C.  20416; 


•  Reference  Docket  No.  CP94-682- 
000: 

•  Send  a  copy  of  your  letter  to:  Ms. 
Alisa  Lykens,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  St.,  N.E.  Room  7312. 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  November  23, 1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Ms. 
Lykens  at  the  above  address. 

Becoming  an  Intenrenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  inter\'enor  must  provide  copies  of 
its  filings  to  all  other  jjarties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Ms. 
Alisa  Lykens,  EA  Project  Manager,  at 
(202)  208-0766. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  94-26493  Filed  10-25-94:  8:45  ami 
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pocket  No.  TM95-3-21-000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Taritt 

October  20. 1994. 

Take  notice  that  on  October  17, 1994, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Eighth  Revised  Sheet  No.  25 
Eighth  Revised  Sheet  No.  26 
Eighth  Revised  Sheet  No.  27 
Eighth  Revisnd  Sheet  No.  28 


The  proposed  tariff  sheets  bear  an 
issue  date  of  October  17, 1994  and 
proposed  effective  dates  of  November  1. 
1994. 

Columbia  states  that  the  instant  filing 
revises  the  base  TCRA  rates  to  (a)  reflect 
the  impact  of  paying  an  exit  fee  of 
$37,556,308,  plus  a  pre-petition 
administrative  claim  of  $3,498,728, 
inclusive  of  interest,  to  Tennessee  Gas 
Pipeline  Company  (Tennessee)  on 
October  7, 1994.  (b)  remove  $34,701,618 
of  annual  demand  costs  included  in  the 
current  TCRA  rates  that  would  have 
been  paid  under  the  858  contracts  with 
Tennessee  but  for  the  Exit  Fee 
Settlement,  (c)  flow  through  a  refund  of 
$13,708,920  (inclusive  of  interest) 
received  from  Tennessee  pursuant  to  a 
Commission  order  issued  in  Tennessee's 
Docket  No.  RP91-203.  and  (d)  eliminate 
the  portion  of  the  estimated  capacity 
release  revenue  attributable  to 
Tennessee. 

Columbia  requests  waiver  of  the  30- 
day  notice  requirement  and  also 
requests  waiver  of  the  Commission's 
requirement  in  a  September  30. 1994 
order  in  Tennessee's  Docket  No.  RP91- 
203  that  it  make  a  special  compliance 
filing  to  adjust  its  rates  to  reflect  any 
future  refunds  in  that  docket,  and 
requests  permission  to  return  any  future 
refund  through  the  normal  operation  of 
the  tariff  since  the  refund  would  only  be 
demand  charges  for  one  month 
amounting  to  less  than  $500,000.  . 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's 
wholesale  customers  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  27. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
jnust  file  a  motion  to  inter%'ene.  Copies 
of  Columbia's  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  (r.. 
Acting  StKretary. 
IFR  Doc.  94-26524  Filed  l(>-2f>-«l4.  8.45  ami 
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[Do  :ket  Na  RP»5-13-^)0<g 

El  l^aso  Natural  Gas  Co.;  Notice  of 
Coaipliance  Filing 

Oct)bcr20. 1994. 

1  ake  notice  that  on  October  14, 1994. 
El  1  aso  Natural  Gas  Company  (El  Paso) 
ten  iered  for  filing  and  acceptance, 
pui  suant  to  Part  154  of  the  Federal 
En<  rgy  Regulatory  Commission 
(Cc  nmission)  Regulations  Under  the 
Nal  Liral  Gas  Act  certain  restated  tariff 
shepts. 

Paso  states  the  tendered  tariff 
shefets  restate  the  take-or-pay 

ughput  Surcharge  and  Direct  Bill 
unts  for  the  period  from  March  1. 
'  through  July  31, 1994  in  order  to 
ve  certain  ineligible  costs  required 
( ]ommission  orders  issued  on  June 
1994  at  Docket  No.  RP90-81-00.  et 
md  Docket  No.  RP91-26-000.  et  al. 
restated  Transportation  Statement 
Ifates  tariff  sheets  are  included  in 
inal  Volume  No.  1-A.  First  Revised 
Voflime  No.  1-A.  Second  Revised 
ime  No.  i-A.  and  Third  Revised 
ime  No.  2  of  El  Paso's  FERC  Gas 
Tariff.  The  restated  Direct  Bill  amounts 
ncluded  in  First  Revised  Volume 
1  and  Second  Revised  Volume  No. 
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Paso  states  that  it  is  requesting 
er  of  the  notice  requirement  of 
ion  154.22  of  the  Commission 

Reg  ilations  pursuant  to  Section  154.51 
F  ermit  the  tendered  tariff  sheets  to 

becjjme  effective  on  their  indicated 
.  El  Paso  states  that  no  party  will 
versely  affected  by  the  waiver 
El  Paso  is  merely  restating  tariff 
s  to^reflect  revised  rates  for 
jously  effective  periods. 

Paso  states  that  copies  of  the  filing 
J  served  upon  all  of  El  Paso's 
ffe  :ted  interstate  pipeline  system 
customers  and  interested  state 
latory  commissions. 

y  person  desiring  to  be  heard  or  to 

protest  said  filing  should  file  a  motion 
itervene  or  protest  with  the  Federal 
;y  Regulatory  Commission,  825 

Noi*h  Capitol  Street,  N.E..  Washington. 
J0426,  in  accordance  with  Sections 
214  and  385.211  of  the 

Corimission's  Rules  and  Regulations, 
luch  motions  or  protests  should  be 
on  or  before  October  27, 1994. 

Protests  will  be  considered  by  the 
mission  in  determining  the    ^ 

apptopriate  action  to  be  taken,  but  will 
»rve  to  make  protestants  parties  to 
)roceeding.  Any  person  wishing  to 
ime  a  party  must  file  a  motion  to 
•vene.  Copies  of  this  filing  are  on 
A'ith  the  Commission  and  are 
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available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

IFR  Doc.  94-26522  Filed  10-25-94;  8:45  ami 

8ILUNG  COOC  VTIT-OI-M 

[Docket  No.  RP94-e3-4K>0] 

K  N  interstate  Gas  Transmission  Co.; 
Notice  of  Informal  Settlement 
Conference 

October  11.1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Friday.  October 
14. 1994.  at  10:00  a.m..  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street.  N.E.. 
Washington,  DC,  for  the  purpose  of 
discussing  settlement  in  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Loma  J.  Hadlock  at  (202)  208-0737  or 
Donald  Williams  at  (202)  208-0743. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-26519  Filed  10-25-94;  8  45  am] 
BILLMG  COOC  6717-01-li 

(Docket  No.  RP94-12(M)0(q 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Informal  Settlement  Conference 

Oaolipr20. 1994. 

Take  notice  that  Commission  Staff 
will  convene  an  informal  settlement 
conference  in  this  proceeding  on 
October  27. 1994,  at  10:00  a.m.  The 
conference  will  be  held  in  a  hearing 
room  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street.  N.E.,  Washington,  D.C. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  in  18  CFR  385.102(b).  may 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations.  18  CFR 
385.214. 

For  additional  information,  contad 
Donald  A.  Heydt  at  (202)  208-0740  or 
Warren  C.  Wood  at  (202)  208-2091. 
Linwood  A.  Watson.  Jr.. 
Afting  Secretary. 
IFR  Dt)C.  94-26520  Filed  10-25-94:  8:45  iimj 
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[Docket  No.  RP95-14-00QI 

NorAm  Gas  Transmission;  Notice  of 
Compliance  Filing 

October  20. 1994. 

Take  notice  that  on  October  17, 1994. 
NorAm  Gas  Transmission  Company 
(NGT).  in  accordance  with  the 
Commission's  August  31, 1994  order  in 
the  above  reference  proceeding, 
tendered  for  filing  its  report  of  data 
relating  to  imbalance  activity  occurring 
during  NGTs  first  year  of  operation 
under  Order  No.  636. 

NGT  states  that  it  has  included  in  the 
report  each  of  the  items  of  information 
required  by  the  Commission  to  be  filed 
in  its  August  2. 1993  order  in  NCT's 
restructuring  proceeding.  Docket  No. 
RS92-3-O00.» 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conuiiission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  10. 1994 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  Cling  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Walson,  fr.. 
Acting  Secretary. 

IFR  Doc.  94-26523  Filed  10-25-94;  8:45  am| 
BILLINQ  COOe  «717-01-M 


[Docket  No.  RP94-187-003} 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Tariff  FIHng 

October  20. 1994. 

Take  notice  that  on  October  17. 1994. 
Tennessee  Gas  Pipehne  Company 
(Tennessee),  tendered  for  filing  its 
revised  2nd  Sub  Original  Sheet  No.  22A 
and  2nd  Substitute  First  Revised  Sheet 
No.  314  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1  for  a  proposed 
effective  date  of  August  22.  1994. 

Termessee  states  that  the  filing  is  in 
compliance  v«th  the  Commission's 
Order,  issued  September  30. 1994,  in 
the  above-referenced  docket.  Tennessee 
further  states  that  the  September  30th 
Order  required  Tennessee  to  file 


supporting  workpapers  showing  the 
derivation  of  the  rates  for  its  new  IT-X 
service  and  to  incorporate  the 
Commission's  proposed  language 
regarding  hourly  changes  in  IT-X 
nominations  into  its  tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Section  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  October  27. 1994. 
Protests  will  be  considered  by  the 
Commissioii  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  and  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  94-26521  Filed  10-25-94;  8:45  am! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5097-1J 

Proposed  Determination  To  Prohibit  or 
Restrict  ttie  Use  of  Wetlands  and  Other 
Waters  as  Disposal  Sites  for  the 
Nashua-Hudson  Circumferential 
Highway  In  Nashua.  Hudson, 
Litchfield,  and  Merrimack.  NH 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Proposed  Section 

404(c)  Determination  and  Public 

Hearing. 


'64  FERC  161. 166  at  62.479  (19931.  ithearing 
ctfr.-rd.  65  reitC  161.343  (1993K 


SUMMARY:  Section  404(c)  of  the  Clean 
Water  Act  (Act)  authorizes  the 
Environmental  Protection  Agency  (EPA) 
to  prohibit  or  restrict  the  discharge  of 
dredged  or  fill  material  at  defined  sites 
in  the  waters  of  the  United  States 
(including  wetlands)  whenever  it 
determines,  after  notice  and  opportunity 
for  hearing,  that  use  of  such  sites  for 
disposal  would  have  an  unacceptable 
adverse  impact  on  various  resoiuces. 
including  wildlife.  EPA -New  England 
proposes  under  Section  404(c)  of  the 
Act  to  prohibit  use  of  wetlands  and 
other  waters  by  the  proposed  Nashua- 
Hudson  Circumferential  Highway 
(NHCH)  as  disposal  sites  for  dredged  or 
fill  material.  The  highway  would 
directly  eliminate  40  acres  of  valuable 
wetlands  and  indirectly  degrade  or 
threaten  extensive  additional  wetland 
habitat.  EPA-New  England  believes  that 
filling  the  wetlands  and  waters  of  the 


site  may  have  an  unacccptid)le  adverse 
effect  on  wildlifie  habitat  and  possibly 
municipal  water  supplies,  and  that  less 
environmentally  dainaging  practicable 
alternatives  may  be  available. 

Purpose  of  Public  Notice 

EPA  seeks  comment  on  this  proposed 
determination  to  prohibit  or  restrict  the 
disposal  of  dredged  or  fill  material  into 
wetlands  and  waters  in  the  greater 
Nashua  area  associated  with 
construction  of  the  proposed  highwav. 
See  Solicitation  of  Comments,  at  the  end 
of  this  public  notice,  for  further  details. 

Public  Comment 

Comments  on  or  requests  for 
additional  copies  of  the  proposed 
determination  should  be  submitted  to 
the  designated  Record  Clerk  at  the  EPA 
New  England  Regional  Office.  Lucy 
Delvalle,  U.S.  EPA,  JFK  Federal     " 
Building.  WWP,  Boston,  MA  Q2203- 
2211.(617)565-3474. 

EPA  seeks  comments  concerning  the 
issues  enumerated  under  the 
Solicitation  of  Comments  at  the  end  of 
the  document.  Copies  of  all  comments 
submitted  in  response  to  this  notice,  as 
well  as  the  administrative  record  for  the 
proposed  determination,  will  be 
available  for  public  inspection  during 
normal  working  hours  (9:00  a.m.  to  5.00 
p.m.)  at  the  EPA  Regional  Office. 

In  accordance  with  EPA  regulations  at 
40  CFR  231.4,  the  Regional 
Administrator  has  decided  that  a 
hearing  on  this  proposed  404(c) 
determination  would  be  in  the  public 
interest. 

Hearing  Date  and  Location 

Monday.  November  21. 1994  at  6  pm; 
Hudson  Memorial  School;  1  Memorial 
Drive:  Hudson.  NH. 

Hearing  fVocedures 

(a)  written  comments  may  be 
submitted  prior  to  the  hearing,  and  both 
oral  and  written  comments  may  be 
presented  at  the  hearing. 

(b)  the  Regional  Administrator  of  EPA 
New  England,  or  his  designee,  will  be 
the  Presiding  Officer  at  the  hearing. 

(c)  any  person  may  appear  at  the 
hearing  and  submit  oral  and/or  written 
statements  or  data  and  may  be 
represented  by  counsel  or  other 
authorized  representative.  Any  person 
may  present  written  statements  or 
recommendations  for  the  hearing  file 
prior  to  the  time  the  hearing  file  is 
closed  to  public  submissions. 

(d)  the  Presiding  Officer  will  esfabhsh 
reasonable  limits  on  the  nature,  amount, 
or  form  of  presentation  of  documentary 
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material  and  oral  presentations.  No 
cross  examination  of  any  hearing 
participant  shall  be  permitted,  although 
the  Presiding  Officer  may  make 
appropriate  inquiries  of  any  such 
participant. 

(e)  the  hearing  file  will  remain  open 
for  submission  of  written,  comments 
until  close  of  business,  Tuesday, 
December  6, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mark  J.  Kern,  EPA  Water  Quality 

Branch,  JFK  Federal  Building,  WWP, 

Boston,  MA  02203-2211.  (617)  565- 

4426. 

SUPPLEMENTARY  INFORMATION  AND 

BACKQROUNO 

I.  Section  404(c)  Procedure 

The  Clean  Water  Act,  33  U.S.C.  1251 
et  seq.,  prohibits  the  discharge  of 
pollutants,  including  dredged  or  fill 
material,  into  the  waters  df  the  United 
Slates,  including  wetlands,  except  in 
compliance  with,  among  other 
requirements,  section  404.  Section  404 
establishes  a  federal  permit  program  to 
regulate  the  discharge  of  dredged  or  fill 
material  subject  to  environmental 
regulations,  known  as  the  404(b)(1) 
Guidelines,  developed  by  EPA  in 
conjunction  with  the  Army  Corps  of 
Engineers  (Corps).  Except  for  section 
404(c)  actions,  the  Corps  may  issue 
permits  authorizing  dredged  and  fill 
material  discharges  into  waters  and 
wetlands  if  they  comply  with,  among 
other  requirements,  EPA's  404(b)(1) 
Guidelines.  Section  404(c)  authorizes 
EPA,  after  providing  notice  and 
opportunity  for  hearing,  to  prohibit  or 
restrict  filling  waters  of  the  United 
States  where  it  determines  that  such  use 
would  have  an  unacceptable  adverse 
effect  on  wildlife  or  other  specified 
environmental  interests.  EPA  can 
exercise  404(c)  to  "veto"  a  permit  the 
Corps  has  decided  to  issue  or  to  protect 
valuable  aquatic  areas  in  the  absence  of 
any  specific  permit  decision. 

Regulations  published  in  40  CFR  Part 
231  establish  the  procedures  to  be 
followed  by  EPA  in  exercising  its 
section  404(c)  authority.  Whenever  the 
Regional  Administrator  has  reason  to 
believe  that  use  of  a  site  may  have  an 
unacceptable  adverse  effect  on  one  or 
more  of  the  pertinent  resources,  he  may 
begin  the  process  by  notifying  the  Corps 
of  Engineers,  the  applicant,  and  the 
landowners  of  the  aquatic  sites  (if 
different  from  the  applicant),  that  he 
intends  to  issue  a  proposed 
determination  under  section  404(c). 
Unless  one  of  these  parties  persuades 
the  Regional  Administrator  within  15 
days  that  no  unacceptable  adverse 
effects  will  occur,  the  Regional 


Aqministrator  publishes  a  notice  in  the 
Federal  Register  of  his  proposed 
determination,  soliciting  public 
comment  and  offering  an  opportunity 
forja  public  hearing.  Today's  notice 
regresents  this  step  in  the  process. 

J  ollowing  the  public  hearing  and  the 
clo  se  of  the  comment  period,  the 
Re  lional  Administrator  may  either 
wi  hdraw  the  proposed  determination 
or  )repare  a  recommended 
de  grmination.  (A  decision  to  withdraw 
m£  ^  be  reviewed  at  the  discretion  of  the 
As  istant  Administrator  for  Water  at 
EP  ^  Headquarters.)  If  the  Regional 
Ac  ministrator  prepares  a  recommended 
del  srmination,  he  then  forwards  it  and 
tht  complete  administrative  record 
co:  ipiled  in  the  Region  to  the  Assistant 
Ad  ninistrator  for  Water  at  EPA 
Headquarters.  The  Assistant 
Ac  ninistrator  makes  the  final  decision 
aff  rming,  modifying,  or  rescinding  the 
rec  >mmended  determination. 

II.  'reject  Description  and  History 

'  he  New  Hampshire  Department  of 
Trj  nsportation  (DOT)  proposes  to 
cot  struct  the  Nashua-Hudson 
Cii  :umferential  Highway,  a  13  mile 
lin  ited  access  toll  road  in  the  City  of 
Na  hua  and  the  Towns  of  Hudson, 
Lit  ihfield  and  Merrimack  in  New 
Hai  npshire.  A  bypass  highway,  similar 
to  t  le  NHCH,  has  been  proposed  for 
ma  ly  years.  For  the  past  decade  EPA 
has  raised  environmental  concerns    -. 
reg  irding  the  highway.  In  its  review  of 
an  iarlier  1984  EIS,  EPA  recommended 
pel  mit  denial  due  to  concerns  about 
dri  iking  water  impacts  at  the 
Pel  nichuck  Reservoir  and  wetland 
los  ;es.  In  1990  the  Army  Corps  of 
En  ineers  required  a  revised  EIS  to 
foe  IS  on  these  issues.   , 

[  uring  the  past  three  years,  EPA 
rev  ewed  several  draft  EIS  documents. 
att«  nded  numerous  meetings  with  DOT 
an<  the  Corps,  and  conducted  many  site 
vis  ts.  EPA  consistently  advised  the 
Coi  ps  and  NHDOT  that  potential 
im  lacts  to  the  Pennichuck  Reservoir 
are  i,  wetlands,  and  other  water 
res  mrces  must  be  avoided  and  reduced. 
In    992.  EPA  sent  several  letters  to  the 
Coi  ps  stating  concerns  regarding 
sev  jrity  of  the  aquatic  impacts,  the  need 
to  ( xamine  other  alternatives,  and  the 
pot  jntial  adverse  drinking  water 
im  lacts.  EPA  alerted  the  Corps  that 
the  !e  impacts  could  cause  the  highway 
to  ^  iolate  the  Guidelines. 

1  he  Corps  released  the  revised  draft 
EIS  in  October  1992.  EPA  commented  to 
the  Corps  in  March  1993  that  the 
proposed  project  violated  the  404(b)(1) 
Gu  delines  and  should  be  denied  a 
per  nit  and  that  the  project  was  a 
car  didate  for  prohibition  under  EPA's 


section  404(c)  authority.  The  Corps 
issued  the  final  EIS  in  October  1993. 
EPA  restated  its  concerns  in  a  November 
1993  comment  letter  on  the  final  EIS 
and  identified  the  highway  as  a  likely 
candidate  for  action  under  section 
404(c)  of  the  Clean  Water  Act. 

At  several  points  in  February  and 
March  1994,  the  Corps  indicated  its 
intent  to  issue  a  404  permit  for  the 
NHCH.  notwithstanding  EPA's 
objections.  On  March  31, 1994,  EPA 
began  the  first  step  in  the  404(c)  process 
by  notifying  DOT  and  the  Corps  that  it 
believed  the  filling  of  the  wetlands  and 
other  waters  may  have  an  unacceptable 
adverse  effect  on  wildlife  habitat  and 
drinking  water  resources. 

EPA  subsequently  sent  the 
notification  letter  to  the  numerous 
landowners  in  the  right-of-way.  The 
Corps,  DOT  and  some  landowners 
submitted  letters  in  response  to  the 
notice  that  EPA  was  commencing  the 
404(c)  process.  EPA  also  met  with  DOT 
and  the  Corps  on  May  13  and  26, 1994. 
and  with  approximately  20  landowners 
on  June  23, 1994  in  Hudson,  NH. 
Because  these  consultadons  did  not 
convince  the  Regional  Administrator 
that  the  highway  would  not  cause  an 
unacceptable  impact,  he  is  proceeding 
to  this  next  step  in  the  process. 

III.  Characteristics  and  Functions  of  the 
Site 

The  wetlands  within  the  proposed 
alignment  of  the  NHCH  as  well  as  the 
100+  square  mile  study  area,  as  defined 
in  the  EIS,  provide  hi^  quality,  diverse 
habitat  for  fish  and  'wildlife,  a  travel 
corridor  for  upland  and  wetland 
wildlife,  food  web  production  for  on- 
site  and  downstream  biological 
communities,  nutrient  and  pollutant 
uptake  and  assimilation,  floodwater 
storage,  and  flow  moderation. 
Additionally,  they  serve  as  an 
environment  for  fishing,  hunting,  bird 
watching  and  other  recreational 
activities.  The  EIS  states  that  the  vast 
majority  of  the  wetlands  provide  a  wide 
spectrum  of  functions  and  values. 
Wildlife  habitat'rated  the  highest  at 
most  of  the  sites. 

Most  of  the  wetlands  in  the  study  area 
are  riparian  systems  which  border 
streams  that  flow  to  the  Merrimack 
River,  including  Limit,  Second,  Merrill, 
Glover,  Chase,  and  Pennichuck  Brooks 
Wetlands  bordering  streams  provide 
special  values.  The  streams  transport 
organic  material  ft-om  upstream  areas  in 
the  watershed  to  the  floodplain 
wetlands,  supporting  food  web 
production  for  on-site  and  downstream 
biological  communities.  Riverine 
wetlands  also  assimilate  nutrients  and 
pollutants,  store  floodwater,  and 
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moderate  flows.  These  riparian 
corridors  are  also  valuable  because  of 
their  high  productivity  and  travel  use  by 
wildlife. 

The  study  area  contains  valuable 
wildlife  habitat,  and  includes  over  2U0 
different  species  of  birds,  mammals, 
amphibians  and  reptiles.  The  New 
Hampshire  Heritage  Program  considers 
over  20%  of  these  species  uncommon, 
rare,  threatened,  or  endangered  in  the 
slate.  Over  75%  of  the  species  in  the 
study  area  utilize  or  depend  on     ■ 
wetlands  or  riparian  systems  for 
survival. 

Some  of  the  more  than  100  bird 
species  that  utilize  the  study  area 
include  great  blue  heron  and  green- 
backed  heron.  Several  wetland  birds  are 
uncommon  or  threatened,  including 
species  such  as  American  bittern  and 
eastern  screech  owl.  Many  of  these 
aquatic  species  need  large  tracts  of  land 
to  survive,  such  as  northern  waterthrush 
and  belted  kingfisher,  others,  such  as 
red-shouldered  hawk,  depend  greatly  on 
riparian  wetland  systems.  The  bald 
eagle,  a  federal  endangered  species,  uses 
this  portion  of  the  Merrimack  River 
during  winter  for  feeding,  nsosting  and 
as  a  travel  corridor.  A  peregrine  falcon, 
also  a  federal  endangered  species,  was 
observed  at  the  Second  Brook  wetland 
c:omplex  during  its  migratory  patterns. 

More  than  40  mammal  species  live  in 
the  study  area,  including  otter  and 
mink.  These  aquatic  species  also  require 
large  blocks  of  habitat  in  which  to  forage 
and  breed.  Some  of  the  mammal  species 
in  the  study  area  are  considered 
uncommon  or  rare  in  the  slate,  such  as 
fisher,  hoary  bat,  and  southern  bog 
lemming. 

0\'er  30  species  of  reptiles  and 
amphibians  also  inhabit  the  project  site 
sucJi  as  the  uncommon  blue  spotted 
salamander;  the  vast  majority  of  these 
species  need  wetlands  for  various  life 
functions.  Several  species  of 
amphibians  in  New  Hampshire  are 
obligate  vernal  pool  species:  that  is.  they 
require  vernal  pools  to  breed  and 
survive.  Moreover,  some  of  these 
spetues.  which  can  live  20  to  25  years, 
return  to  their  natal  pools  each  year  to 
breed.  Therefore,  destruction  of  these 
pools  may  eliminate  entire  breeding 
populations  of  these  animals.  For 
example,  one  obligate  species,  spotted 
salamander,  was  observed  at  numerous 
vernal  pools  directly  on  the  proposed 
alignment.  Another  obligate  species, 
blue  spotted  salamander,  a  state  listed 
species,  was  also  observed  at  several 
locations  on  the  proposed  alignment. 
Painted  turtles  and  other  species  were 
<ilso  observed  using  these  valuable 
oquatic  systems. 


Fish  use  wetlands  as  nursery  areas 
and  most  important  recreational  fishes 
spawn  in  wetlands.  Second  Brook  and 
Glover  Brook  are  stocked  with  trout;  the 
Merrimack  River  itself  likelv  supports 
more  than  30  fish  species. 

Area-sensitive  species  such  as  mink 
and  otter  as  well  as  forest  interior  birds, 
such  as  red-shouldered  hawk,  broad- 
winged  hawk,  northern  waterthrush. 
Canada  warbler,  barred  owl.  and  black 
and  white  warbler  live  in  the  study  area. 
These  wetland  species  typically  require 
large  tracts  for  breeding  and  decline 
sharply  with  habitat  fragmentation  and 
reductions  in  forest  patch  sizes. 

Several  large  blocks  of  habitat  in  the 
study  area  support  these  interior, 
secretive  animals.  These  habitats, 
generally  associated  with  the  large 
wetland  complexes,  are  primarily 
undeveloped  tracrts  of  land  and  water 
with  several  corridors  to  allow  free 
range  of  movement.  The  Second  Brook 
area  and  lands  to  the  east  form  a  habitat 
block  of  approximately  5.000  to  10.000 
acres,  uncommonly  large  for  this 
portion  of  New  Hampshire.  Large 
wildlife  habitats  also  exist  to  the  north 
in  Londonderry  and  Litchfield. 

The  Merrimack  River,  which  flows 
north  to  south,  dominates  the  hydrology 
of  the  study  area  and  is  fed  by  numerous 
tributaries  flowing  east  to  west.  Since 
most  of  the  proposed  highway  heads 
north  and  south,  the  13  mile  road  would 
inevitably  cross  and  fill  a  number  of 
tributaries  and  sub-tributaries  to  the 
Merrimack. 

Wetlands  at  the  site  help  to  maintain 
and/or  improve  water  quality,  as  well  as 
regulate  water  quantity.  Wetland  plants 
and  soil  trap,  assimilate,  and  transform 
pollutants  entering  the  watershed. 
Wetland  trees  and  shrubs  retard 
floodwater,  decreasing  downstream 
flood  stages.  The  basal  flow  contribution 
from  wetlands  to  streams  during 
summer  stress  periods  provides  water  at 
the  most  important  time  of  year. 

The  Merrimack  River  is  an  existing 
and  future  source  of  water  supply  for  a 
number  of  communities  in  New 
Hampshire  and  Massachusetts.  In  fact, 
the  Merrimack  River  is  a  supplemental 
and  emergency  supply  source  for 
Nashua,  although  the  intake  is  upstream 
from  the  proposed  project.  The 
Merrimack  River  is  currently  the 
primary  drinking  water  source  for  a 
number  of  communities  in 
Massachusetts  (e.g.  Lawrrence.  Lowell. 
Methuen,  and  Tewksbury),  all  of  which 
are  downstream  of  the  proposed  project 
and  take  raw  water  directly  from  the 
Merrimack  River,  just  prior  to  treatment. 
Another  community,  Andover.  MA. 
augnients  its  primary  supply  by 
pumping  water  from  the  Merrimack.  Id 


addition,  the  Merrimack  River  has  been 
considered  as  a  future  drinking  water 
supply  source  for  several  additional 
communities,  many  of  which  are 
downstream  (e.g.  Haverhill,  MA.  Nortli 
.Andover.  MA)  of  the  proposed  projeci. 

The  NHCH  would  result  in 
approximately  1.25  miles  of  roadway 
and  two  proposed  interchanj^es  within 
the  Pennichuck  Brook  drainage 
watershed.  Pennichuck  Brook  and 
ponds  serve  as  the  primary  public  water 
supply  for  the  City  of  Nashua  and  for 
sections  of  other  neighboring 
communities.  There  are  many  small 
public  water  supply  systems  that  rely  on 
drilled  wells  in  Hudson  and  Litchfield. 
In  addition,  the  Southern  New 
Hampshire  Water  Company  has  a  high 
yield  welifield  in  southern  Litchfield. 

EPA.  New  Hampshire,  and 
Massachusetts,  having  recognized  the 
important  environmental  resources  in 
the  area,  have  been  working  to 
implement  a  multi-million  dollar 
initiative  to  protect  the  aquatic 
resources  of  the  Merrimack  River 
Watershed.  Considerable  time,  money 
and  effort  have  been  expended  during 
tlie  past  three  years  to  protect  water 
quality  and  wildlife  habitat.  This  proJMl 
would  adversely  affect  the  verj- 
resources  that  EPA  has  targeted  for 
protection  with  this  watershed 
initiative. 

IV.  Basis  of  the  Proposed  getemiinaticMi 

A.  Section  4041  c J  Criteria 

The  C\\'.\  requires  that  exercise  of  the 
final  section  404(c)  authority  be  based 
on  a  determination  of  "unacceptable 
adverse  effect"  to  municipal  water 
supplies,  shellfish  beds,  fisheries, 
wildlife  or  recreational  areas.  EPA's 
regulations  define  "unacceptable 
adverse  efTect"  at  40  CFR  231.2(e)  as: 

Impact  on  an  aquatic  or  wetland  ecosj'stcm 
which  is  likely  to  result  in  significant 
degradation  pf  municipal  water  supplies 
(including  surface  (v  groundwater)  or 
significaDt  loss  of  or  damage  to  fisheries, 
shellfishing.  or  wildlife  habitat  or  recnjation 
areas.  In  evaluating  the  unacceptability  of 
such  impacts,  consideration  should  be  given 
to  the  relevant  portions  of  the  Section 
404(b)(1 )  Guidelines  (40  CFR  Part  230). 

One  of  the  basic  functions  of  section 
404(c)  is  to  poli(»  the  application  of  the 
section  404^)(1)  Guidelines.  Those 
portions  of  the  Guidelines  relating  to  the 
analysis  of  less  environmentally 
damaging  practicable  alternatives  and 
signifli:ant  degradation  of  waters  of  the 
United  States  are  particularly  important 
in  the  evaluation  of  unacceptability  of 
environmental  impacts  in  this  case.  The 
Guidelines  forbid  the  discharge  of 
dredged  or  fill  material  into  w.nters  ol 
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the  United  States  if,  among  other 
requirements,  there  is  a  less 
environmentally  damaging  practicable 
alternative  or  if  it  would  cause  or 
contribute  to  signiHcant  degradation  of 
waters  of  the  United  States. 

B.  Adverse  Impacts  of  the  Proposed 
Project 

Direct  Impacts  to  Wildlife 

The  project  as  currently  proposed  by 
DOT  would  directly  fill  approximately 
40  acres  of  wetlands.'  Destruction  of 
wetland  acreage  correlates  with  loss  of 
functions  and  values  including  habitat 
destruction,  reduced  primary  and 
secondary  productivity  and  alteration  of 
hydrological  functions.  The  NHCH 
would  also  cross  18  streams,  causing  the 
direct  loss  of  3,000  feet  of  stream  bed, 
place  200  acres  of  roadway  on  top  of 
fourteen  different  high  yield  aquifers, 
and  eliminate  600  acres  of  undeveloped 
upland  habitat. 

The  proposed  project  would  disrupt 
high  quality  aquatic  ecosystems  already 
experiencing  stress  from  encroaching 
development  in  southern  New 
Hampshire.  The  large  direct  loss  of 
wetlands  would  cause  the  death  and 
displacement  of  wildlife,  and  reduce 
water  quality  functions.  Uncommon 
species  would  suffer  the  most, 
especially  area  sensitive  animals, 
species  dependent  on  riparian  habitats, 
and  smaller  animals  that  are  either  less 
mobile  or  depend  on  vernal  pools. 

The  project  would  destroy  at  least  5 
vernal  pools.  Vernal  pools  are  especially 
valuable  to  wildlife,  particularly  as 
breeding  areas  for  amphibians.  Given 
the  strong  fidelity  of  numerous  aquatic 
species  to  their  natal  ponds,  the  direct 
destruction  of  the  pools  results  in  the 
loss  of  a  large  and  important  wildlife 
resource.  Several  populations  of 
different  species  would  be  lost, 
including  spotted  salamander  and  the 
rare  state  listed  blue-spotted  ' 
salamander. 

The  highway  would  impact  one  of  the 
last  essentially  intact  ecosystems 
remaining  in  the  greater  Nashua  area 
and  cause  impacts  well  beyond  the 
footprint  of  the  fill.  Numerous  streams 
and  wetlands  would  be  bisected, 
thereby  altering  the  hydrology, 
disrupting  species  movement  and 
increasing  predation  of  uncommon 
species. 
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'  All  of  the  full  build  alternatives  described  in  (he 
EIS  wouH  cauM  similar  long  term  impacts  to  the 
environment.  Therefore,  the  following  summary  is 
generally  applicable  to  the  other  full  build  options 
as  well 


Ind  rect  Impacts  to  Wildlife 

Ii  addition  to  direct  losses,  the  NHCH 
would  degrade  wetlands,  including 
veraal  pools,  that  would  border  the 
pro  >osed  highway.  When  a  large 
hig  way  fragments  habitat  blocks, 
con  mon  species  proliferate  at  the 
exp  mse  of  the  more  unusual  wetland 
wil(  life  species.  Fragmentation  causes 
ina  eased  nest  predation  and  parasitism 
to  scngbird  populations.  Large  highways 
act  Is  funnels  moving  some  predators, 
sucl  I  as  red  fox  and  crows,  into 
prei  iously  buffered  wetland  interior 
ares  s. 

R  parian  corridors  help  maintain 
viat  le  wildlife  populations  by  adding  to 
the  latural  connectivity  of  habitats 
aire  idy  fragmented  by  development.  Far 
ranj  ing  aquatic  mammals  inhabiting  the 
site  Mrhich  often  travel  along  streams, 
sucl  1  as  fisher  and  mink,  would  be 
impacted  adversely.  While  such  species 
are  i  :apable  of  crossing  highways,  they 
ofleji  avoid  areas  of  human  distiu-bance. 
Fast  moving  vehicles  would  kill  some  of 
theae  individuals  which  venture  onto 
the  highway  especially  at  night. 

rge  highways  restrict  wildlife 
movlement  and  interfere  with  the  natural 
exchange  of  genetic  material.  A  large 
highway  with  fences,  broken  canopy, 
and  vehicle  activity  throughout  much  of 
the  light  presents  a  significant  barrier  to 
the ;  novement  patterns  of  animals, 
resu  Iting  in  increased  direct  mortality 
and  avoidance  behavior.  Because  of  its 
size  and  projected  high  traffic  volume, 
this  highway  will  likely  act  as  a  barrier 
to  n  strict  the  movement  of  numerous 
wet  and  species  across  the  landscape, 
esp(  cially  small  mammals,  reptiles,  and 
amf  hibians. 

D  )T  has  asserted  that:  (1)  local  roads 
and  other  disturbances  have  already 
frag  nented  the  area  to  some  degree;  (2) 
the  1  mdeveloped  block  of  habitat  near 
Sec(  nd  Brook  is  actually  10,000  acres, 
not  (,000  or  5,000  acres  and  the  road 
wou  Id  not  pass  through  the  center  of  it; 

(3)  t  le  bridges  and  culverts  would 
proi  ide  for  the  movement  of  animals; 

(4)  I  OT's  consultant  conducted  a  site 
spe<  ific  analysis  of  the  habitats  and 
wile  life;  and  (5)  the  vernal  pools, 
sevf  ral  of  which  are  impaired,  do  not 
com  ain  any  special  species.  EPA  agrees 
in  p  »rt  with  some  of  these  statements, 
but  levertheless  believes  the  NHCH 
cou  d  have  unacceptable  effects  on 
wilt  life.  EPA  is,  however,  especially 
inte  ested  in  receiving  comment  on  the 
five  issues  raised  above. 

In  considering  DOT's  statements,  EPA 
has  leen  mindful  of  several  factors. 
Firs  ,  while  there  are  local  roads  in  the 
area  most  of  them  are  roughly  25'  wide 
and  lave  tree  canopies  which  cover 


most  of  the  road.  Fragmentation  impacts 
are  generally  proportional  to  the  size  of 
the  interruption.  A  250'  wide  highway 
such  as  the  NHCH,  with  activity 
throughout  the  day  and  night  would 
normally  cause  an  order  of  magnitude  or 
greater  impact  than  existing  conditions. 

Second,  EPA  agrees  that  the  overall 
habitat  block  approximates  10,000  acres, 
but  this  fact  only  underscores  the  value 
of  the  area  for  wildlife.  That  a  roadway 
further  east  could  cross  more  of  the 
center  of  the  block  does  not  change  the 
severe  impacts  of  a  highway  in  the 
present  proposed  location.  Third,  we 
hope  that  the  bridges  and  culverts 
would  help  with  animal  movement 
patterns;  however,  despite  these  efforts 
less  than  2%  of  the  roadway  will  allow 
passage  and,  in  any  event,  Uiere  is  little 
known  regarding  animal  use  of 
oversized  culverts.  These  passages 
would  not  assist  many  of  the  small 
species  searching  for  food  or  breeding 
sites  that  cannot  find  or  travel  to  the 
nearest  potential  passageway.  Other 
long  ranging  species  can  and  will  cross 
highways  without  using  a  culvert  and 
are  subject  to  roadkill. 

While  the  EIS  provided  much  useful 
information,  it  contained  relatively  few 
site  specific  wildlife  observations  and 
the  likely  impacts  of  the  highway.  Thus, 
EPA  contracted  with  wildlife  experts  to 
gain  site  specific  information  lacking  in 
the  EIS.  Preliminary  results  for  reptiles 
and  amphibians  confirm  that  many  of 
the  vernal  pools  the  NHCH  would 
impact  provide  high  quality  breeding 
habitat  for  many  wetland  species, 
including  a  rare  state  listed  species. 

Secondary  and  Cumulative  Impacts 

Construction  of  the  highway  may  also 
spur  secondary  development  along  the 
route  which  will  degrade  additional 
aquatic  resources.  The  highway  would 
allow  quicker  access  to  the  region, 
encouraging  greater  development 
especially  for  certain  types  of  projects. 
Location  and  access  are  major  siting 
criteria  for  many  types  of  commercial 
and  industrial  development.  In 
addition,  these  projects  normally 
require  reasonably  large  tracts  of  land 
increasing  the  prospects  of  adverse 
impacts  to  wetland  habitat.  Over  time, 
additional  point  and  non-point 
contamination  sources  may  degrade  the 
quality  of  both  surface  and  groundwater 
supply  resources. 

Based  on  the  number  of  permit 
applications  that  EPA,  the  Corps,  and 
the  State  have  reviewed  the  past  10 
years,  the  greater  Nashua  area  has 
experienced  some  of  the  most  severe 
cumulative  loss  of  aquatic  habitat  in 
New  England.  The  direct  and  indirect 
impacts  from  the  proposed  highway 
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would  aggravate  the  severe  cumulative 
loss  of  habitat  and  depletion  of 
biodiversity  that  has  occurred. 
Furthermore,  other  large  highways 
proposed  in  this  vicinity,  such  as  the 
Manchester  Airport  highway,  the 
Nashua  southwest  bypass,  and  the 
Windham-Salem  Route  111  bypass  are 
currently  in  the  planning  stages.  If  built, 
these  highways  would  result  in 
additional  cumulative  impacts  to  the 
wetlands  and  streams  that  flow  into  this 
portion  of  the  Merrimack  River. 

Water  Quality  Impacts 

The  NHCH  would  also  reduce  overall 
water  quality  as  a  result  of  temporary 
construction  related  adverse  impacts, 
the  long-term  adverse  impacts  from 
contamination  from  highway 
stormwater  runoff,  the  anticipated 
secondary  and  cumulative  impacts 
associated  with  newly  constructed 
highways,  and  the  potential  for  bulk 
chemical  or  fuel  spills.  Greater  amounts 
of  sediment,  nutrients,  and  other 
pollutants  associated  with  urban  runoff, 
such  as  heavy  metals,  oil  and  grease, 
and  organic  contaminants  could  enter 
groundwater  and  tributary  streams  and 
flow  into  the  Merrimack  River. 
Sedimentation  results  in  turbidity  and 
often  transports  pesticides,  hea\7  metals 
and  other  toxins  into  the  streams,  which 
adversely  affects  aquatic  life. 

EPA  is  aware  that  DOT  proposes  to 
make  a  substantial  effort  to  reduce 
impacts  to  drinking  water  resources.  It 
plans  to  install  a  closed  drainage  system 
near  the  Pennichuck  water  supply  that 
diverts  a  majority  of  the  runoff  to  a 
detention  pond  dowmstream  of  the 
intake.  It  also  proposes  to  divert 
drainage  from  the  F.E.  Everett  Turnpike 
(not  part  of  the  NHCH),  several  bridges 
(including  crossing  the  Merrimack 
River),  several  interchanges,  including 
the  Turnpike  and  Route  102,  and  other 
locations,  and  discharge  the 
contaminated  water  into  lined  detention 
basins  for  water  quality  renovation, 
prior  to  being  discharged  to  a  surface 
water  source  (e.g.  the  Merrimack  River 
or  an  associated  tributary).  DOT  also 
states  it  will  carefully  maintain  these 
structures  and  ponds  and  designate  a 
Environmental  Coordinator  to  oversee 
the  implementation  of  the  plans.  In 
addition,  there  has  been  discussion 
about  implementing  some  type  of  long- 
term  water  quality  monitoring  plan  to 
evaluate  the  effectiveness  of  selected 
detention  basins. 

While  these  measures  will  help 
considerably,  and  in  the  case  of  the  F.E. 
Everett  Turnpike,  actually  improve  an 
existing  situation,  the  highway  would 
unavoidably  increase  overall  pollution 
to  these  water  supply  sources.  The 


NHCH  would  place  over  200  acres  of 
land  under  pavement  and  impact  a 
number  of  surface  and  groundwater 
public  water  supplies  by  adding 
contaminants  to  these  aquatic  systems. 
Stormwater  runoff  from  the  highway 
would  degrade  both  surface  and 
groundwater.  While  mitigation 
measures  could  reduce  these  impacts,  it 
is  difficult  to  control  fully  the  pollutants 
generated  by  a  large  highway  crossing 
many  streams  and  wetlands. 

For  example,  long-term  problems 
such  as  accidents,  spills,  maintenance 
and  disposal  would  remain.  Detention 
ponds  hopefully  remove  the  majority  of 
the  pollutants,  but  some  pollution 
passes  through  and  enters  aquatic 
systems.  Over  time,  detention  ponds 
may  become  a  sink  of  pollution  unless 
properly  and  frequently  dredged  and 
maintained.  In  time,  impermeable  lining 
material  may  be  altered  in  such  a  way 
that  it  could  be  functioning  less 
efficiently.  Also,  numerous  portions  of 
the  highway  would  drain  directly  to 
groundwater,  wetlands  and  streams. 

Secondary  development  in  the 
watershed,  in  part  spurred  by  the 
highway,  would  worsen  water  quality 
concerns.  Historical  studies  and  a  recent 
planning  study  (I-190/Wachusett 
Reservoir  Water  Supply  Protection 
Study,  1992)  support  the  fact  that  the 
presence  of  interstate  highways 
encourages  development  and  induces 
growth.  Highways  provide  the  necessary 
access  to  areas  where  development  has 
not  occurred,  as  well  as  additional 
access  to  existing  developed  areas.  The 
Pennichuck  Corporation,  which  owns 
and  operates  the  Pennichuck  Water 
Supply,  controls  only  11% 
(approximately  1800  acres)  of  the  entire 
Pennichuck  Brook  watershed.  In  fact, 
the  Pennichuck  Corporation  has  sold 
nearly  200  acres  of  watershed  land  in 
recent  "years  and  EPA  anticipates 
continued  development  within  the 
watershed. 

The  NHCH  could  directly  or 
indirectly  adversely  impact  a  number  of 
groundwater  resources,  particularly  in 
the  communities  of  Hudson  and 
Litchfield  along  the  project  corridor. 
The  increased  secondary  and 
cumulative  growth  will  be  concentrated 
at  or  in  the  vicinity  of  the  proposed  * 

interchanges,  within  sensitive  water 
supply  resource  areas.  Groundwater 
degradation  is  a  nearly  inevitable 
consequence  of  increased  development, 
increased  land  use,  and  industrial 
development.  Additionally,  there  is  no 
assurance  that  new  interchanges  would 
not  be  constructed  in  the  future  along 
this  proposed  limited  access  highway, 
which  would  further  increase 
developmental  pressures. 


The  FEIS  also  concludes  that  any  of 
the  full  or  partial  build  alternatives  will 
degrade  or  pose  a  contamination  threat 
to  surface  water  and  groundwater 
resources  as  a  result  of  stormwater 
runoff,  the  possibility  of  accidental 
spills,  and  short-term  construction 
impacts.  The  FEIS  presents  these 
impacts  to  water  supply  resources  as 
being  essentially  unavoidable  and  states 
that  these  potential  adverse  impacts 
should  be  minimized  and  mitigated, 
primarily  through  the  use  of  Best 
Management  Practices  (BMPs)  and  other 
structural  means.  However,  the  future 
responsibility  of  mitigating  any  adverse 
impacts  to  water  supply  resources  from 
accelerated  or  enhanced  associated 
development  would  be  deferred  to  local 
zoning  and  planning  boards. 

C.  Project  Need  and  Alternatives 

There  is  clearly  a  need  to  reduce  or 
minimize  traffic  congestion  in  the 
greater  Nashua  area  and  the  Central 
Business  District  (CBD)  in  particular. 
This  is  especially  true  at  the  Taylor's 
Falls  Bridge,  the  only  crossing  of  the 
Merrimack  River  in  New  Hampshire 
south  of  Manchester.  Several  primary 
routes  converge  on  the  bridge — Routes 
111,  102,  and  3A.  However,  no 
alternative,  including  the  NHCH,  will 
solve  all  the  traffic  difficulties;  under  all 
options  traffic  problems  remain. 

EPA  requests  public  comment  on  the 
effectiveness  of  various  alternatives  to 
reduce  traffic  problems  in  the  Nashua 
area,  including  the  NHCH.  We  also 
request  comment  on  other  alternatives 
or  combinations  of  options  which 
would  cause  considerably  less 
environmental  damage,  including 
partial  build  options,  mass  transit, 
reducing  existing  traffic  during  rush 
hours,  and  improving  or  expanding 
existing  local  roads  (see  discussion 
below). 

Background 

EPA  concurred  with  the  project 
purpose  as  originally  defined  by  the 
Corps:  "to  provide  a  transportation 
improvement  to  assist  east-west  traffic 
movements  and  to  reduce  congestion  on 
existing  bridges  and  streets  in  and  near 
the  central  business  districts  of  Nashua 
and  Hudson  by  adding  new  crossings  of 
the  Merrimack  River."  However,  the  EIS 
includes  the  additional  "goal"  of 
reducing  traffic  volumes  for  the  CBD  in 
the  year  2010  to  a  level  less  than 
existing  traffic  levels,  as  specifically 
measured  by  the  percent  change  in  LOS 
F  miles  (explained  below)  from  1990  to 
2010.  Alternatives  which  did  not  meet 
this  specific  goal  were  eliminated  as 
being  "impracticable."  Because  this  test 
for  practicability  is  constrained  in  space 


53796 


I 


Federal  Register  /  Vol.  P9,  No.  206  /  Wednesday,  October  26.  1994  /  Notices 


(central  business  district),  time 
(compares  two  spedflc  years  of 
analysis)  and  measure  (percentage  of 
miles  of  level  of  service  F),  it  artificially 
eliminated  certain  alternatives  from 
further  consideration. 

EPA  believes  the  basic  project 
purpose,  in  keeping  with  the 
requirements  of  the  Guidelines,  would 
be:  to  reduce  a  Urge  portion  of  the 
traffic  congestion  in  the  greater  Nashua 
area  (as  defined  in  the  QS),  with  greater 
importance  being  given  to  the  Central 
Business  District.  This  basic  project 
purpose  would  provide  a  sound  basis  to 
evaluate  and  judge  the  practicability  of 
various  options. 

Traffic  engineers  analyze  traffic    ~ 
conditions  and  future  projections  using 
a  number  of  different  techniques, 
including  the  following: 

1.  Average  daily  traffic  volume  (ADT) 
for  rondway  segments 

2.  Level  of  Service  (LOS) — for  roadway 
segments 

3.  Level  of  Service  (LOS)— for 
intersections 

4.  Free-Flow  and  Congested  Vehicle 
Hours  of  Travel  (VHT) 

Typically  highway  departments  use  a 
peak-hour  analysis  of  existing  and 
projected  conditions  to  determine  the 
need  for  highway  improvements. 
Existing  and  future  "Levels  of  Service" 
are  analj'zed.  LOS  is  a  qualitative 
measure  describing  operational 
conditions  assigned  a  letter  A-F.  LOS  A 
and  B  represent  relatively  little  traffic 
and  LOS  E  and  F  represent  heavy  traffic 
conditions  and  vehicular  delay  for  at 
least  peak  hours  (prime  commuting 
hours). 

All  of  these  methods  were  used  with 
Nashua  to  predict  future  traffic 
conditions  (2010)  in  three  separate 
locations: 

1.  The  central  business  district  (CBD) 

2.  The  F.E.  Everett  Turnpike  (Turnpike) 

3.  Roadway  segments  bcnrdering  the  CBD 

DOT'S  Traffic  Projections 

The  proposed  NHCH  provides  some 
traffic  relief  for  the  central  business 
district.  Using  DOT  data  and  models, 
the  full  build  would  remove  LOS  F'  in 
the  CBD  (P  is  worse  than  F),  while,  for 
example,  if  a  partial  build  highway  from 
Route  102  north  to  the  Turnpike  were 
constructed,  1.2  miles  of  LOS  F'  would 
remain. 

In  the  CBD  in  2010  with  the  NHCH 
built.  4.5  miles  of  traffic  congestion 
(LOS  P,  F.  &  E)  would  result.  Under  the 
no  build  condition,  8.9  miles  of 
congestion  would  remain  (LOS  F',  F.  & 
E). 

However,  the  proposed  NHCH  does 
not  provide  substantial  traffic  relief  for 
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[entire  study  area.  Using  DOT's  data 
models,  any  traffic  measurement — 
AdT,  LOS  for  intersections.  LOS  for 
roi  d  segments — shows  modest  traffic 
im  >rovements  for  the  NHCH.  In  the 
study  area  in  2010.  27.3  miles  of 
coi  gestion  (LOS  E,  F.  and  F')  would 
rei  tain.  Under  a  no  build  alternative 
39. 7  miles  of  congestion  would  result. 

\  \lhen  one  examines  the  vehicle  hours 
of  ravel  (VHT).  it  appears  that  the 
pai  tial  build  option  supplies  a 
sul  stantial  portion  of  traffic  relief  that 
th<  NHCH  would  provide.  The  percent 
of  ree-flow  traffic  would  be  69%  for  the 
Nl  CH  verses  66%  for  the  partial  build 
fro  n  Route  102  north  to  the  Turnpike. 
Th  )  following  table  summarizes  the 
CO!  gested  and  free-flow  hours  of  travel: 


Att(  mative 


No3uad 

(I  tOlO)  . 
Ful  BuiM 

(  (010)  . 
Pai  iai 

Euitd 

11010)  . 


Free-flow  VHT 


169.172  (50.1%) 
182.461  (68.5%) 


164.646  (65.7%) 


Con- 


VHT 


168,416 
74.727 


86,140 


I  OT's  models  may  also  overestimate 
tra  fie  benefits  from  a  full  build 
hig  iway.  For  example,  the  model 
ass  imes  the  same  future  traffic  growth 
in  1  he  study  area,  with  or  without  the 
hif  iway.  EPA's  experience  v«th  other 
hi(  iways  in  New  England  suggests  that 
the  \f  do  alter  land  use  and  development 
pat  ems.  We  have  no  reason  to  believe 
tha :  this  highway  would  be  any 
dif  erent.  If  the  highway  generates  more 
dei  elopment,  the  corresponding 
inc  rease  in  traffic  could  increase  levels 
be;  ond  current  projections  for  the  full 
bu  Id  (or  reduce  projections  for  the  no 
bu  Id  option).  We  request  comment 
fro  n  the  public  on  whether  the  highway 
wi  I  likely  spur  additional  development 
and  traffic  growth. 

ihcreasea  traffic  in  the  study  area 
resiilting  from  the  NHCH  could  place 
ad(  itional  burdens  on  the  two  North- 
Soi  ith  roads  in  the  region,  1-93  and 
esi  ecially  the  F.E.  Everett  Turnpike. 
Bo  h  of  these  roads  are  proposed  for 
wii  lening  in  the  near  friture.  and  major 
poi  tions  of  the  Turnpike  will  be  at  LOS 
F  c  anditions  even  after  expansion.  Even 
wii  h  the  EIS  assuming  no  increased 
grc  MTth  in  traffic  caused  by  the  highway, 
the  EIS  shows  that  parts  of  the  Turnpike 
air  lady  experiencing  LOS  F  conditions 
wi  I  receive  greater  traffic  volumes  once 
the  NHCH  is  in  place.  This  con<ytion 
wQ  lid  worsen  if  the  NHCH  generates 
ad  itional  traffic  to  the  area. 

'  he  current  analysis  gives  little 
we  ght  to  toll  avoidance.  However,  this 


is  a  factor  that  could  cause  the  full  build 
to  reduce  congestion  less  than  projected 
in  the  CBD  because  the  Taylor's  Falls 
Bridge,  the  primary  focal  point  of  traffic 
in  the  CBD,  would  be  the  only  non-toU 
road  remaining  in  New  Hampshire  to 
cross  the  Merrimack  River  south  of 
Manchester.  (The  Sagamore  Bridge, 
currently  free,  would  require  a  toll  once 
it  is  part  of  the  NHCH.)  Some  percentage 
of  v^icles  currently  using  the  Sagamore 
Bridge  would  avoid  paying  the  toll  by 
using  either  the  Taylor's  Falls  Bridge,  or 
the  Tyngsborough  Bridge,  five  miles 
south  in  Massachusetts.  'The  EIS  did  not 
discuss  the  issue  of  tolls  and  toll 
avoidance,  and  EPA  requests  comment 
on  these  issues. 

In  summary,  the  proposed  highway 
would  only  provide  partial  traffic  relief 
for  the  overall  traffic  patterns  in  the 
greater  Nashua  area.  Other  measures  of 
reducing  traffic  volumes,  which  cause 
much  less  impact  to  the  environment, 
may  also  provide  some  portion  of  the 
relief  that  the  NHCH  would  provide. 
Such  measures  and  combinations  of 
measures  could  include  partial  build 
options,  traffic  demand  management 
measures  (TDM),  traffic  systems 
management  (TSM),  and  local 
improvements. 

Partial  Build  Options  . 

Partial  build  alternatives  would 
involve  constructing  one  or  more 
segments  of  the  NHCH  but  something 
short  of  the  full  highway  proposed  by 
DOT.  All  the  partial  build  alternatives 
discussed  below  have  substantially  less 
impact  to  wildlife  because  the  partial 
build  options  would  not  fragment  the 
10,000  acre  habitat  block,  would  not 
destroy  several  valuable  vernal  pools, 
and  it  would  avoid  nine  streams  and 
other  valuable  wetlands.  Partial  build 
alternatives  include: 

•  Southern  Bridge.  This  option  would 
be  an  expansion  of  the  Sagamore  bridge 
in  the  south  frtjm  the  F.E.  Everett 
Turnpike  in  Nashua  to  Route  3A  in 
Hudson,  allowing  direct  access  from  the 
Turnpike  across  the  Merrimack  River  to 
Hudson. 

•  Two  Bridges.  This  option  would 
include  expansion  of  the  Sagamore 
bridge  in  the  south  from  the  F£.  Everett 
Turnpike  in  Nashua  to  Route  3A  in 
Hudson  and  construction  of  a  new 
bridge  in  the  north  also  frtun  the  ¥£, 
Everett  Turnpike  in  Merrimack  to  R(Mite 
3A  in  Litchfield.  Thus,  it  would  provide 
a  new  crossing  of  the  Merrimack  River 
between  Nashua  and  Manchester. 

•  Partial  Build  to  Route  102.  Identical 
to  the  above  alternative,  this  option 
would  also  extend  the  northern  section 
two  miles  east  to  Route  102  in 
Litchfield. 
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•  Partial  Build  to  Route  111.  This 
alternative  is  the  same  as  above,  plus  an 
extension  of  the  northern  section 
another  four  miles  southeast  to  Route 
111. 

Partial  build  alternatives,  as  measured 
by  LOS  of  segments,  appear  to  do 
relatively  little  to  improve  traffic  in  the 
CBD.  However,  as  measured  by  average 
daily  traffic,  the  partial  build  option 
from  Route  102  north  to  the  F.E.  Everett 
Turnpike,  for  example,  would  provide 
over  50%  of  the  traffic  benefits  of  the 
full  build  in  the  CBD  and  over  75%  of 
the  traffic  benefits  of  the  full  build  for 
the  entire  traffic  network.  DOT  states  in 
several  documents  that  a  bridge  to  the 
north  would  provide  traffic  benefits  to 
th^study  area. 

However.  DOT  has  also  stated  that  the 
partial  build  options  will  not  provide 
traffic  reliefer  could  even  make  the 
traffic  situation  worse,  including  adding 
more  traffic  on  local  roads,  such  as 
Route  3A.  We  understand  that  local 
roads  in  the  area  will  be  busier  with 
more  cars  in  the  future,  but  that  may  be 
true  if  the  NHCH  is  built  as  well.  EPA 
seeks  comment  on  this  issue  as  well. 

TDM/TSM  Measures 

Traffic  demand  measures  (TDM) 
reduce  the  number  of  vehicles  on 
roadways  especially  during  peak  travel 
times  when  the  worst  congestion  occurs. 
Traffic  system  management  (TSM)  refers 
to  infrastructure  improvements  to 
enhance  the  efficiency  of  vehicle 
movement. 

DOT  and  the  Nashua  Regional 
Planning  Commission  have  already 
made  important  strides  in  acquiring 
funds  in  recent  years  to  pursue  some 
TDM/TSM  measures.  Some  of  the 
projects  which  have  been  funded  or  for 
which  they  are  pursuing  funding 
include: 

1.  improving  traffic  circulation  at 
Taylor's  Falls  Bridge 

2.  constructing  an  intermodal  transit 
facility  (downtown  Nashua) 

3.  expanding  existing  and  building  new 
park  and  ride  facilities 

4.  completing  a  statewide  plaft  for  TDM. 
mass  transit,  and  high  occupancy 
vehicle  lanes  (HOV) 

3.  buying  old  railroad  corridors  for  bike 
and  walking  trails 

6.  building  an  HOV  lane  at  the  Bedford 
toll — 2  year  trial 

7.  providing  free  shuttle  bus  service 
along  Main  Street  in  Nashua  for  2 
years 

8.  improving  downtown  traffic 
circulation  in  Nashua 
Additional  and  expanded  TDM  and 

planning  techniques  for  managing  and 
reducing  peak  congestion,  which  appear 


to  have  the  greatest  potential  in  the 
greater  Nashua  area  include: 

(1)  organized  operation  of  mini-vans 
for  car-pooling  and  ride-sharing; 

(2)  better  management,  operation,  and 
extension  of  the  local  bus  system; 

(3)  changing  future  land  use 
development  patterns  to  encourage 
cluster  developments; 

(4)  parking  disincentives; 

(5)  removing  disincentives  to 
implement  and  utilize  mass  transit: 

(6)  extending  rail  service  to  the  greater 
Nashua  and  Manchester  area  from 
Boston; 

(7)  telecommunications  in  lieu  of 
travel;  and 

(8)  incentives  to  business  for 
implementing  staggered  work  hours  and 
many  of  the  measures  listed  above. 

It  is  important  that  TDM  measures  be 
combined  with  TSM  to  prevent  the 
improved  mobility  from  attracting  new 
users  and  leading  to  future  congestion 
problems.  Traffic  flow  improvements 
could  include  signal  system  timing/ 
optimization,  addition  of  turning  lanes, 
restrictions  of  single  occupant  vehicles 
(to  enhance  HOV  operations  and  attract 
users),  fringe  park  and  ride  lots,  and 
pedestrian/non-motorized 
improvements. 

Local  road  improvements 

Local  improvements  include  anjihing 
that  expands  capacity  on  the  basic 
existing  traffic  network,  for  example, 
improving  traffic  flow  across  the 
Taylor's  Falls  Bridge.  While  some  TDM/ 
TS.M  measures  could  also  be  listed 
under  this  categor>'.  other  local 
improvements  could  involve  adding 
additional  lanes,  overpasses,  mini- 
bypasses,  or  other  structural  changes. 
Since  the  EIS  does  not  focus  on  this 
issue  very  much,  EPA  would  appreciate 
comments  on  needed  improvements  to 
the  existing  traffic  network. 

D.  Mitigation 

The  current  mitigation  plan  consists 
of  avoiding,  minimizing  and 
compensating  for  environmental  losses. 
DOT  has  endeavored  to  minimize 
impacts  by  proposing:  1.  two  bridges 
and  five  box  culverts  at  some  of  the 
stream  locations;  2.  closed  drainage 
systems  to  divert  and  treat  runoff  in 
order  to  minimize  impacts  to  drinking 
water  resources;  3.  26'  median  widths  at 
wetland  locations;  4.  2:1  side  slopes  to 
minimize  impacts;  and  5.  two  retaining 
ivalls  to  reduce  impacts. 

The  compensatory  mitigation  portions 
of  the  plan  consist  of  the  following:  1. 
attempted  creation  or  restoration  of  44 
acres  of  wetlands  mainly  at  the  former 
Benson's  Wild  Animal  Farm;  2.  bringing 
Merrill  Brook  above  ground  at  Benson's; 


3.  constructing  water  detention  basins 
adjacent  to  the  roadway;  4.  preserving 
an  additional  100  acres  at  Benson's  and 
135  acres  along  an  old  alignment  that 
DOT  owns  in  the  southern  portion  of 
the  site;  and  5.  protecting  water  supply 
by  capturing  part  of  the  runoff  from  the 
existing  F.E.  Everett  Turnpike. 

In  general.  DOT  has  proposed  a 
substantial  mitigation  plan,  especially  to 
mini.Tiize  impacts.  However,  EPA 
believes  that  the  environmental  benefits, 
especially  for  wildlife,  of  the  proposed 
compensation  plan  fall  well  short  of  the 
impacts  the  NHCH  would  cause.  While 
creation  and  restoration  may  be 
beneficial  to  the  aquatic  environment, 
especially  when  applied  at  a  low  value 
site  in  a  relatively  undisturbed 
landscape  setting,  wetland  creation 
suffers  from  both  theoretical  limitations 
and  practical  problems. 

First,  the  poor  track  record  associated 
with  wetland  creation  suggests  that  it 
would  be  unwise  to  rely  on  this 
mitigation  to  provide  all  of  the  intended 
benefits.  Some  wetland  functions,  such 
as  flood  storage,  can  normally  be 
replicated  successfully.  Attempts  to 
mitigate  wildlife  habitat  losses  have  met 
with  mixed  success,  and  benefit  only  a 
few  select  species.  There  has  been  little 
or  no  demonstrated  ability  to  recreate 
other  wetland  values  such  as 
groundwater  discharge  and  recharge  or 
the  complex  interactions  of  water,  soil 
and  plants  involved  in  the  uptake  and 
transformation  of  nutrients  and 
pollutants. 

DOT  has  made  an  effort  to  address 
this  uncertainty  by  offering  to  construct 
the  mitigation  at  Benson's  before  the 
highway  can  proceed.  This  would  allow 
the  success  or  failure  at  Benson's  to  be 
evaluated  with  greater  certainty.  EPA 
believes  that  demonstrating  success  at 
the  Benson's  site  or  other  selected  sites 
prior  to  highway  construction  makes 
sense  and  should  be  part  of  any 
mitigation  plan  should  the  NHCH  be 
partially  or  fully  constructed.  However, 
even  if  successfiil.  it  would  not  alter  the 
insufficiency  of  the  current  mitigation 
plan.  The  creation  site  borders  3  roads, 
including  the  busy  Route  111.  The 
potential  for  human  alteration  and 
disturbance,  from  off  road  vehicles  and 
other  human  intrusion,  would  remain, 
as  well  as  the  impacts  to  wildlife  from 
fragmentation  and  being  hit  by  cars  and 
trucks.  Thus,  restoring  the  site  would 
only  offset  a  modest  amount  of  the 
imp.icts  the  highway  would  cause  to 
uncommon  species  in  the  study  area. 

Second,  the  proposed  mitigation 
would  not  replace  many  lost  functions 
and  values.  It  would  not  compensate  for 
fragm.enting  one  of  the  last  large 
undeveloped  tracts  remaining  in  the 
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study  area,  which  provides  an  oasis  for 
many  species  of  wildlife.  The  plan 
would  not  replace  riparian  streams, 
floodplains  or  the  spectrum  of  natural 
resource  values  these  areas  provide. 
Also,  it  would  do  little  to  ofTset  the  large 
indirect,  secondary,  and  cumulative 
impacts  the  highway  would  inevitably 
cause  or  contribute  to. 

While  preservation  cannot  replace  the 
direct  and  indirect  impacts  from 
fragmentation,  it  can  reduce  the  likely 
secondary  and  cumulative  impacts. 
However,  the  current  preservation 
proposal  appears  insufficient  to  provide 
substantial  environmental  benefits.  The 
100  acres  at  Benson's,  while  useful  to 
buffer  the  creation  area,  would  be 
located  between  the  new  highway  and 
the  developed  portions  of  Hudson, 
providing  only  modest  wildlife  access 
and  benefits.  The  135  acres,  which  is 
part  of  the  old  right-of-way,  protects 
some  useful  habitat;  however,  it  is  a 
long  linear  parcel  and  some  of  it  lies 
inside  of  or  adjacent  to  the  NHCH. 

Three  areas  appear  to  be  especially 
valuable  and  vulnerable  to  secondary 
impacts  in  the  future:  (1)  the  5,000- 
10,000  acre  block  in  the  southeastern 
porticHi  of  the  study  area;  (2)  a  large 
wetland  and  upland  complex  in  the 
southern  part  of  Litchfield  and 
Londonderry,  containing  several  rare 
species  and  bordering  other  protected 
lands;  and  (3)  floodplain  forest  and 
farmland  along  the  Merrimack  River  in- 
Litchfield.  We  request  comment  on  the 
adequacy  of  the  current  preservation 
package  and  whether  additional 
preservation  options,  such  as  portions  of 
those  described  above,  could  offset  the 
likely  secondary  and  cumulative 
impacts  of  the  highway. 

After  considering  the  project's 
impacts  and  the  uneven  track  record  of 
wetland  creation  and  enhancement 
projects  to  compensate  for  projects 
involving  much  less  severe  impacts, 
EPA  has  concluded  that  the  adverse 
effects  of  the  highway  will  be  difficult 
to  mitigate  sufficiently  to  render  them 
environmentally  acceptable.  The 
mitigation  plan  described  in  the  EIS  and 
other  documents  would  not  compensate 
for  the  severe  impacts  to  wildlife  which 
the  project  would  cause. 

V.  Proposed  Determination 

Based  on  the  current  proposal,  the 
Regional  Administrator  proposes  to 
recommend  that  the  discharge  of 
dredged  or  fill  material  into  wetlands 
and  other  waters  associated  with  the 
Nashua-Hudson  Qrcumferential 
Highway  be  prohibited.  This  action 
would  not  prohibit  other  uses  of  the 
land  on  the  alignment,  nor  would  it 


pre  :lude  possible  permitting  of  partial 
bui  d  alternatives. 

T  lis  proposed  determination  is  based 
prii  larily  on  the  adverse  impacts  to 
wil  life.  EPA  has  aheady  concluded 
and  stated  in  previous  letters  that  the 
pro  ect  would  cause  or  contribute  to 
sigi  ificant  degradation  of  waters  of  the 
Uni  ed  States  and  violate  the  §  404(b)(1) 
Gui  lelines.  It  would  directly  destroy  40 
acn  s  of  wetlands  in  an  area  beset  with 
cuil  ulative  impacts,  and  will  degrade 
add  tional  wetlands  through  secondary 
indirect  impacts.  Based  on  current 
info  rmation,  the  Regional  Administrator 

reason  to  believe  that  the  adverse 
imp  acts  of  the  Nashua-Hudson 
arc  umferential  Highway  would  be 
una  xeptable.  Moreover,  these  impacts 
ma]  be  in  part  avoidable. 


VI. 


Solicitation  of  Comments 


E  >A  solicits  comments  on  all  issues 
disc  ussed  in  this  notice.  In  particular, 
we  1  equest  information  on  the  likely 
adv  irse  impacts  to  wildlife  and  other 
funi  tional  values  of  the  streams  and 
wet  ands  at  the  site.  We  also  seek 
info  rmation  pertaining  to  plants, 
anil  lals  and  hydrology  of  the  site  and 
adja  cent  lands.  All  studies  of  the  natural 
reso  urce  values  of  the  area  or  informal 
obs(  rvations  would  be  helpful. 
Infc  moation  on  species  or  communities 
of  n  gional  and/or  statewide  importance 
woi  Id  be  especially  useful. 

W  bile  the  significant  loss  of  wildlife 
hab  tat  serves  as  EPA's  main  basis  for 
this  proposed  404(c)  determination, 
Nev  England  has  aclditional  concerns 
will  the  proposed  project  including 
wat  tr  quality  and  drinking  water 
imp  lets,  alternatives,  and  mitigation.  In 
part  cular,  EPA  solicits  comments  on 
par  cular  aspects  of  the  project 
incl  iding: 

(1 1  The  presence  and  likely  impacts  to 
fish  and  wildlife  resources  u.sing  the 
stut  y  area; 

(2 1  The  potential  for  indirect  impacts 
ft-or  I  the  NHCH  to  fish  and  wildlife 
resc  urces,  such  as  fragmentation,  noise 
and  roadkill; 

(2 1  The  extent  to  which  local  roads 
and  other  disturbanceshave  or  have  not 
frag  nented  the  study  area; 

(A  I  The  extent  to  which  the  bridges 
and  culverts  would  or  would  not 
pro'  ide  for  the  movement  of  animals; 

(I:  I  The  potential  for  secondary 
wet  and  losses,  through  additional 
dev  ilopment  that  would  benefit  from 
acc(  ss  to  the  highway; 

(f )  Evidence  of  past  and  likely  future 
cun  ulative  impacts  to  the  aquatic 
env  ronment; 

(7 )  Information  on  potential  for 
drir  king  water  and  other  water  quality' 
imp  lets; 


(8)  Information  on  whether  the  new 
highway  would  generate  additional 
traffic  and  land  use  changes  compared 
to  a  no-build  alternative; 

(9)  The  extent  to  which  additional 
traffic  would  travel  across  the  Taylor's 
Falls  Bridge  and  the  Tyngsborough 
Bridge  to  avoid  paying  tolls  on  the 
Sagamore  Bridge  or  the  northern  bridge. 

(10)  The  extent  to  which  partial  build 
options  would  provide  traffic  relief  or 
make  the  traffic  situation  worse, 
including  adding  more  trafHc  on  Iixal 
roads,  such  as  Route  3A; 

(11)  The  efliactiveness  or  la(J(  of 
effectiveness  of  the  NHCH  in  reducing 
traffic  congestion; 

(12)  Information  on  the  availability  cf 
less  environmentally  damaging 
practicable  alternatives  to  satisfy  the 
basic  project  purpose — reducing  traffic 
congestion  in  the  greater  Nashua  area — 
taking  into  account  cost,  technology, 
and  logistics; 

(13)  The  extent  to  which  local 
improvements,  such  as  adding 
additional  lanes,  overpasses,  and  mini- 
bypasses,  could  provide  traffic  relief; 

(14)  The  effectiveness  of  TDM/TSM  in 
reducing  traffic  under  a  no  build  or 
partial  build  alternative.  If  a  full  build 

is  permitted,  what  TDM/TSM  solutions 
should  be  implemented  and  why?; 

(15)  Information  on  the  current 
mitigation  plan  and  whether  it  would 
replace  the  functions  and  values  of  the 
aquatic  habitats  destroyed  or  degraded; 

(16)  The  potential  for  a  different  or 
supplemental  mitigation  plan  which 
could  reduce  the  direct  and  indirect 
impacts  of  the  NHCH  to  an 
environmentally  acceptable  level. 
Mitigation  could  involve  avoidance,  by 
bridging  for  example,  additional 
wetland  creation,  habitat  preservation, 
additional  water  quality  mitigation 
measures,  watershed  and  aquifer 
preservation,  up-front  success 
requirements  or  other  factors. 
Recommendations  of  appropriate  sites 
are  encouraged. 

(17)  The  current  preservation  package 
and  additional  preservation  options, 
and  whether  the  protection  could  offset 
the  likely  secondary  and  cumulative 
impacts  of  the  highway. 

The  record  will  remain  open  for 
comments  until  December  6, 1994.  All 
comments  will  be  fully  considered  in 
reaching  a  decision  to  either  withdraw 
the  proposed  determination  or  fonvard 
to  EPA  Headquarters  a  recommended 
determination  to  prohibit  or  restrict  the 
use  of  the  wetlands  as  a  disposal  site  for 
construction  of  Nashua-Hudson 
Circnunferential  Highway. 

FOR  FURTHER  INFORMATTOH  CONTACT:  Mr. 
Mark  J.  Kern,  U.S.  E.P.A.,  JFK  Federal 


Federal  Register  /  Vol.  59.  No.  206  /  Wednesday,  October  26,  1994  /  NoUces 53799 


Building,  WWP.  Boston.  MA  02203- 

2211,(617)565-4426. 

lohn  P.  DeViUus, 

Regional  Administrvtor.  New  England  Region. 

if  K  Doc.  94-26510  Filed  10-25-94;  8:45  ami 
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Interim  Policy  for  Particie  Size  and 
Limit  Concentration  Issues  in 
inhalation  Toxicity  Studies;  Notice  of 
Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  making  available  to  all 
interested  parties,  an  Interim  Policy  for 
Particle  Size  and  Limft  Concentration 
Issues  in  Inhalation  Toxicity  Studies 
which  deals  with  several  of  the  mo.st 
r:ontroversial  issues  encountered  in 
inhalation  toxicity  studies.  It  offers 
recommendations  regarding  aerosol 
particle  size,  limit  concentrations  in 
acute  studies,  revised  Toxicity 
Categories,  inhalation  chamber 
selection,  and  reporting  of  analytical 
concentrations  for  formulations. 
DATES:  The  Interim  Policy  is  effective 
Ortober26, 1994. 

ADDRESSES:  Copies  of  the  Interim  Policy 
for  Particle  Size  and  Limit 
Concentration  Issues  in  Inhalation 
Toxicity  Studies,  identified  with  the 
docket  control  number  "OPP-00394" 
can  be  obtained  by  mail  from:  Public 
Docket  and  Freedom  of  Information 
Sei:tion,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW?,  Washington.  DC  20460.  In 
person:  Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division,  Rm.  1132,  CM  #2, 1921 
leflerson  Davis  Highway.  Arlington,  VA. 
(703) 305-5805. 

FOR  FURTHER  INFORMATiON  CONTACT:  By 
mail:  John  E.  Whalan  or  John  C.  Redden, 
Health  Effects  Division  (75()9C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  Office  locations 
and  telephone  numbers:  John  E. 
Whalan.  Rm.  828C.  CM  #2,  1921 
lefferson  Davis  Highway.  Arlington,  VA, 
(703)  305-6511  or  John  C.  Redden,  Rm. 
7181.  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  (703)  30.i- 
7727. 

SUPPLEMENTARY  INFORMATION:  Toxicity 
Guidelines  for  inhalation  studies  were 
issued  in  1982.  Since  then,  numerous 
inadequacies  have  been  identified, 
particularly  with  regards  to  aerosol 
particle  size  and  limit  concentration 


requirements.  In  1991,  EPA's  Health 
Effects  Division  (HED)  requested  public 
comments  on  its  Inhalation  Guidelines. 
These  critiques,  combined  with 
numerous  interviews  with  inhalation 
toxicoiogists.  demonstrated  these  issues 
to  be  universal  concerns.  HED  evaluated 
the  state  of  the  science  with  particular 
emphasis  on  the  physical  and  biological 
realities  of  performing  inhalation 
toxicity  studies.  The  results  of  this 
investigation  led  to  an  Interim  Policy 
which  considers  four  major  areas  of 
controversy: 

1 .  Particle  size  requirements  for 
aerosol  products. 

2.  Limit  concentration  for  aerosols, 
gases,  and  vapors  in  acute  studies,  and 
revised  Toxicity  Categories. 

3.  Selection  of  appropriate  inhalation 
chambers. 

4.  Reporting  of  analytical 
concentration  for  formulations. 

The  Interim  Policy  was  presented  to 
a  Science  Advisory  Panel  on  December 
15, 1993,  for  comment.  The  Final  Report 
of  the  Joint  FIFRA  Scientific  Advisory- 
Panel  and  Science  Advisory  Board 
Meeting  states  that,  "The  Panel  concurs 
with  the  Agency's  recommendations 
and  further  that  these  guideline 
revisions  refiect  the  current  state-of-the- 
art  for  inhalation  toxicity  tests  which 
are  consistent  with  aerosol  toxicxdogy  " 

Rather  than  waiting  for  a 
comprehensive  revision  of  the 
inhalation  guidelines,  EPA  has  chosen 
to  disseminate  the  Interim  Policy  at  this 
time  because  its  recommendations  have 
significant  impact  on  the  performance  of 
studies  and  regulation  of  pesticide 
products. 

List  of  Subjects 

Environmental  protection.  Inhalation 
toxicity. 

Dated:  October  13, 1994. 
Richard  D.  Schmitt. 

Director,  Health  Effects  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  94-26194  Filed  10-25-94;  8:45  dm! 
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[OPP-00397;  FRL-4903-8] 

Statement  of  Policy  for  Minor 
Amendments;  Notice  of  Availability 
and  Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  soliciting  comments 
on  a  proposed  policy  which  streamlines 
the  registration  process  by  identifying 
minor  registnilion  amendments  which 
may  be  (1)  submitted  as  notifications. 


(2)  not  submitted  at  all  (non- 
notifications), or  (3)  which  can  be 
processed  faster  if  they  are  minor 
formulation  changes.  That  poUcy  is 
described  in  a  draft  Pesticide  Regulation 
(PR)  Notice  entitled.  "Notifications, 
Non-Notifications  and  Minor 
Formulation  Amenchnents."  Interested 
parties  may  request  this  document  as 
described  in  the  ADDRESSES  unit  of 
this  notice. 

DATES:  Written  comments,  identified  by 
the  docket  number  (OPP-003971,  must' 
be  received  on  or  before  December  12, 
1994. 

ADDRESSES:  The  PR  Notice  is  available 
from  Sherada  Hobgood,  By  mail; 
Registration  Support  Branch. 
Registration  Division  (7505W),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number  6th  Floor.  CS-1. 
2800  Crystal  Drive  North.  Ariington, 
VA.  (703)  308-8352. 

Submit  written  comments  to:  By  mail: 
Public  D(x:ket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  In  person  bring  comments  to: 
Rm.  1128,  CM  #2, 1921  Jeffereon  Daxis 
Highway,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may- 
be claimed  confidential  by  marking  any 
part  or  ail  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
prcKedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
c:ontain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 
e.x<  hidmg  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sherada  Hobgood  (7505W). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Offit.e  location  and  telephone  number: 
Bill  Floor.  CS-1.  2800  Crvslal  Drive 
North.  Ariington.  VA.  (703)  308-8352. 
SUPPLEMENTARY  INFORMATION:  The 
Agency  is  proposing  to  expand  the 
current  list  of  amendment  actions  whicii 
may  be  accomplished  without  prior 
Agency  approval.  The  policy  will 
streamline  the  registration  prcK.t?ss  to 
allow  certain  minor,  low  risk 
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amendments  to  be  achieved  by 
notification,  non-notification  or  by 
accelerated  review.  If  adopted,  this 
policy  would  speed  the  approval  of 
such  amendments  and  free  Agency 
resources  to  focus  on  more  important 
actions  while  maintaining  protection  to 
public  health  and  the  environment. 

This  Federal  Register  notice 
announces  the  availability  of  the  draft 
PR  Notice  and  solicits  comment  on  the 
proposed  policy.  In  particular,  the 
Agency  invites  comment  on  the 
following  issues: 

1.  A  process  for  accelerating  the 
processing  of  minor  formulation 
amendments  is  being  proposed  to  speed 
up  the  review  of  changes  of  inert 
ingredients  which  are  believed  not  to 
change  the  toxicological  or  chemical 
properties  of  products.  What  are  the 
strengths  and  weaknesses  of  this 
approach? 

2.  A  certification  statement  is  being 
proposed  which  would  be  submitted 
with  each  notification  indicating  that 
the  amendment  complies  with  the  PR 
Notice,  that  a  product  may  be  subject  to 
enforcement  action  or  cancellation  by 
order  without  a  hearing  if  it  is  not 
consistent  with  the  PR  Notice.  The 
intent  of  this  certification  is  to  assure 
registrants  comply  with  the  notice  and 
that  they  understand  the  consequences 
of  not  complying.  What  are  the  pros  and 
cons  of  the  certification  statement? 

3.  EPA  proposes  allowing  several 
additional  kinds  of  amendments  to  be 
accomplished  by  notification — addition 
of  pests,  addition  of  non-food,  indoor 
sites,  and  addition  of  directions  related 
to  packaging.  Changes  in  directions  for 
use  is  currently  prohibited  by  40  CFR 
151.46(b)(1).  Does  EPA  have'discretion 
to  allow  the  proposed  changes  under  40 
CFR  152.44(b)(1)? 

After  reviewing  public  comments 
received,  EPA  may  make  changes  to  the 
Policy  and  revise  the  draft  PR  Notice 
prior  to  release. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  October  13, 1994. 
Steven  L.  lohnson. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 
jFR  Doc.  94-26192  Filed  10-25-94;  8:45  am) 
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Efl  luent  Guidelines  Tasli  Force  Open 
M«eting 

AG  -NCY:  Environmental  Protection 

Ag  mcy  (EPA). 

AC  10N:  Notice  of  meeting. 


SUMMARY:  The  Emuent  Guidelines  Task 

Fo  ce,  an  EPA  advisory  committee,  will 

ho  d  a  meeting  to  discuss  improvements 

to  he  Agency's  Effluent  Guidelines 

Pr(  gram.  The  meeting  is  open  to  the 

pu  )lic. 

DA  ES:  The  meeting  will  be  held  on 

Tu  jsday,  November  15, 1994,  from  9:00 

am  to  5:00  pm,  and  Wednesday, 

No  /ember  16, 1994,  firom  9:00  am  to 

3:0  3  pm. 

ADI IRESSES:  The  meeting  will  take  place 

at  I  he  National  Governors  Association 

Ha  1  of  the  States,  Room  333,  444  North 

Ca  )itol  Street,  Washington,  D.C. 

Co  nments  may  be  sent  to  Sheila  Frace, 

Eff  uent  Guidelines  Task  Force,  Office 

of  Vater  (4303),  EPA,  401  M  Street, 

S.\  I.,  Washington.  D.C.  20460. 

Fd  I  FURTHER  INFORMATION  CONTACT: 

Sh  sila  Frace  at  202-260-7120,  fax  202- 

26(^7185. 

SUlfPLEMENTARY  INFORMATION:  Pursuant 

to  lihe  Federal  Advisory  Committee  Act 

(Pvjb.  L.  92-463),  the  Environmental 

Pr(  tection  Agency  gives  notice  of  a 

me  Jting  of  the  Effluent  Guidelines  Task 

Foi  ce  (EGTF).  The  EGTF  is  a 

sul  committee  of  the  National  Advisory 

Co  mcil  for  Environmental  Policy  and 

Te  hnology  (NACEPT),  the  external 

po  icy  advisory  board  to  the 

Ad  tninistrator  of  EPA. 

'  he  EGTF  was  established  in  July  of 
191  2  to  advise  EPA  on  the  Effluent 
Gu  delines  Program,  which  develops 
reg  jlations  for  dischargers  of  industrial 
wa  jtewater  pursuant  to  Title  III  of  the 
CU  an  Water  Act  (33  U.S.C.  1251  et  seq.). 
Th  J  Task  Force  consists  of  members 
ap  lointed  by  EPA  from  industry,  citizen 
grc  ups,  state  and  local  government,  the 
acc  demic  and  scientific  communities, 
am  EPA  regional  offices.  The  Task 
Fo  ce  was  created  to  offer  advice  to  the 
Ac  Tiinistrator  on  the  long-term  strategy 
for  the  effluent  guidelines  program,  and 
pai  licularly  to  provide 
rec  ammendations  on  a  process  for 
ex  editing  the  promulgation  of  effluent 
gu  delines.  The  Task  Force  generally 
do  s  not  review  specific  effluent 
gu  define  regulations  currently  under 
de  elopment. 

'  he  meeting  agenda  will  include 
co:  tinued  discussions  on  draft  ^ 

re(  Dmmendations  concerning 
sul  categorization  of  industries  in 
eff  uent  guidelines.  There  will  also  be 
coi  sideration  of  a  draft  report  on 


methodology  for  conducting 
preliminary  industry  studies. 

The  meeting  is  open  to  the  public. 
Limited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  The  public  may  submit  written 
comments  to  the  Task  Force  regarding 
improvements  to  the  Effluent 
Guidelines  program.  Comments  should 
be  sent  to  EPA  at  the  above  address. 
Comments  submitted  will  be 
transmitted  to  Task  Force  members  for 
consideration. 

Dated:  October  21. 1994. 

Eric  Strassler, 

Designated  Federal  Official,  Effluent 
Guidelines  Task  Force. 

(FR  Doc.  94-26550  Filed  10-25-94;  8:45  ami 
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[FRL-5094-8] 

Review  of  Ecological  Assessment 
Case  Studies  From  a  Risic  Assessment 
Perspective  Volume  II 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  report  entitled  "Review 
of  Ecological  Assessment  Case  Studies 
ft'om  a  Risk  Assessment  Perspective 
Volume  11".  The  report  includes  five 
peer-reviewed  case  studies  that  explore 
the  relationship  between  the  ecological 
risk  assessment  process  as  described  in 
the  EPA  report  "Framework  for 
Ecological  Risk  Assessment"  (EPA  630/ 
R-92/001)  and  several  types  of 
ecological  assessments  done  by  EPA  and 
others.  The  report  is  a  companion 
volume  to  a  previously  published  set  of 
12  case  studies  ("Review  of  Ecological 
Assessment  Case  Studies  ftt)m  a  Risk 
Assessment  Perspective",  EPA/630/R- 
92/005). 

ADDRESSES:  To  obtain  a  single  copy  of 
the  report,  interested  parties  should 
contact  the  ORD  Publications  Office, 
CERI.  U.S.  Environmental  Protection 
Agency,  26  West  Martin  Luther  King 
Drive,  Cincinnati,  OH  45268,  Tel:  (513) 
569-7562,  FAX:  (513)  569-7566.  Please 
provide  your  name  and  mailing  address, 
and  request  the  document  by  the  title 
and  EPA  number  (EPA/630/R-94/003). 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
van  der  Schalie,  U.S.  Environmental 
Protection  Agency  (8101),  401  M  Street, 
SW.,  Washington,  DC  20460,  Telephone 
(202)  260-6743. 

SUPPtEMENTARY  INFORMATION:  In  1993. 
EPA's  Risk  Assessment  Forum 
published  an  evaluation  of  12  ecological 
assessment  case  studies  from  a  risk 
perspective  ("Review  of  Ecological 
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Assessment  Case  Studies  from  a  Risk 
Assessment  Perspective",  EPA/630/R- 
92/005).  To  complement  this  original  set 
of  case  studies,  five  new  case  studies 
were  developed  and  peer  reviewed  to 
provide  further  insight  into  the 
ecological  risk  assessment  process.  The 
new  case  studies  expand  the  range  of 
the  first  case  study  set  by  including 
different  kinds  of  stressors 
(radionuclides,  genetically-engineering 
organisms,  and  physical  alteration  of 
wetlands)  and  programmatic  approaches 
(Pre-Manufacture  Notice  assessments 
under  the  Toxic  Substances  Control  Act 
and  the  EPA's  Environmental 
Monitoring  and  Assessment  Program). 
Both  case  studies  reports  provide  useful 
perspectives  concerning  the  application 
of  ecological  risk  assessment  principles 
to  a  range  of  problems. 

Dated:  August  30. 1994. 
CarlGerber, 

Assistant  Administrator  for  Research  and 

Development. 

IFR  Doc.  94-26514  Filed  10-25-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-296;  FCC  94-256] 

Simplification  of  the  Depreciation 
Prescription  Process 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice:  further  order  inviting 

comments. 

SUMMARY:  The  Federal  Communications 
Commission  has  adopted  a  Further 
Order  Inviting  Comments  on  selected 
accounts  and  proposed  projection  life 
and  future  net  salvage  ranges  for  use  by 
local  exchange  carriers  (LECs)  regulated 
under  its  price  cap  regulatory  scheme. 
The  Further  Order  Inviting  Comm«its 
identifies  eight  accounts  for  which  the 
Commission  proposes  to  establish 
ranges  for  use  beginning  in  1995.  The 
Commission  has  also  proposed  different 
simplification  methods  for  four  other 
accounts.  The  rule  change  is  intended  to 
lessen  the  depreciation  prescription 
burden  on  price  cap  LECs  in  light  of 
regulatory  and  market  changes  without 
sacrificing  protection  for  consumers. 

DATES:  Comments  are  due  on  November 
14. 1994.  Reply  comments  are  due  on 
December  14. 1994. 
ADDRESSES:  All  comments  should  be 
filed  with  the  Office  of  the  Secretary, 
Federal  Conununications  Commission. 
Washington,  EIC  20554.  A  copy  should 
be  fient  to  Fatina  K.  Franklin, 


Accounting  and  Audits  Division,  2000  L 
Street  NW..  Washington.  DC  20036. 
FOR  FURTHER  IMFORMATIOH  CONTACT: 
Fatina  K.  Franklin,  Common  Carrier 
Bureau,  Accounting  and  Audits 
Division,  (202)  418-0840. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Order  Inviting  Comments  on 
Simplification  of  the  Depreciation 
Prescription  Process,  CC  Docket  No.  92- 
296.  FCC  94-256.  adopted  October  7, 
1994  and  released  October  11, 1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  230),  1919 
M  Street  NW..  Washington,  DC.  The  full 
text  will  be  published  in  the  FCC  Record 
and  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Room  246. 1919  M  Street  NW.. 
Washington.  DC  20554. 

Summary 

1.  On  September  23, 1993.  we 
adopted  streamlined  depreciation 
prescription  procedures  for  the  local 
exchange  carriers  ("LECs")  regulated 
under  our  price  cap  incentive  regulatory 
plan.'  These  procedures  require  us  to 
establish  ranges  for  the  future  net 
salvage  and  projection  life  estimates  that 
are  used  to  compute  depreciation  rates 
for  plant  categories.  The  new 
procedures  generally  permit  price  cap 
LECs  to  make  streamlined  filings  for 
changes  in  depreciation  rates  for  these 
categories,  as  long  as  these  estimates  fall 
within  the  prescribed  ranges.  In  our 
Second  Report  and  Order,  59  FR  35632 
(July  13. 1994),  we  adopted  underlying 
factor  ranges  for  22  depreciation  rate 
categories.  By  this  Further  Order 
Inviting  Comments,  we  invite  comments 
on  our  proposals  for  setting  ranges  for 
the  remaining  12  plant  categories. 

2.  Prior  to  adoption  of  the 
Depreciation  Simplification  Order,  the 
depreciation  prescription  process 
required  carriers  to  submit  extensive 
data  to  support  the  underlying 
depreciation  basic  factors  that  are  the 
future  net  salvage,  projection  life,  and 
sun'ivor  curve  estimates  used  to 
compute  proposed  depreciation  rates. 
These  data  requirements  often  resulted 
in  voluminous  submissions,  consisting 
of  up  to  25  pages  of  analysis  for  each  of 
34  plant  categories.  In  recognition  of  the 
regulatory,  technological,  and  market 
changes  that  price  cap  LECs  face,  we 
decided  to  simplify  the  process  by 
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establishing  ranges  that  spedh' 
maximum  and  minimum  amounts  for 
two  of  the  basic  depreciation  factors,  the 
future  net  salvage  and  projection  life 
estimates.  Under  our  new  process,  if  a 
price  cap  LEC  meeting  the  requisite 
criteria  selects  future  net  salvage  and 
projection  life  estimates  that  are  within 
the  established  ranges,  it  need  not 
submit  the  detailed  supporting  data 
otherwise  required.  In  addition,  under 
the  new  procedures,  price  cap  L£Cs  can 
change  these  basic  factors  annually,  as 
opposed  to  the  current  triennial 
represcription  cycle.  These  streamlined 
procedures  are  intended  to  simplify  the 
depreciation  process,  achieve 
administrative  savings,  and  allow  the 
price  cap  LECs  greater  flexibility  in  the 
depreciation  process,  while  continuing 
an  appropriate  oversight  of  their 
depreciation  rates. 

3.  We  determined  that  the  new. 
streamlined  procedures  should  be 
implemented  in  two  phases,  beginning 
with  the  accounts  most  readily 
adaptable  to  the  range  approach.  We 
have  completed  phase  one  of  the 
streamlining  process  and  adopted 
ranges  for  22  plant  categories.  We  now 
begin  phase  two  by  proposing  ranges  for 
eight  of  the  remaining  categories.  If  we 
implement  these  proposals,  we  will 
have  established  ranges  of  projection 
life  and  future  net  salvage  factors  for  30 
of  the  34  plant  categories.  These  plant 
categories  represent  85%  of  the  total 
plant  investment.  In  addition,  we 
propose  in  this  notice  alternate 
simplified  procedures  for  the  other  four 
accounts.  We  soUcit  public  comment  on 
the  following  proposals  for  phase  two. 

4.  We  propose  to  establish  ranges  for 
eight  of  the  remaining  twelve  plant 
categories.  (See  Appendix).  In  the 
Depreciation  Simplification  Order,  we 
set  forth  a  number  of  specific  data  that 
should  be  considered  in  establishing  the 
projection  life  and  future  net  salvage 
ranges,  and  we  used  these  data  to 
formulate  the  ranges  listed  in  the 
attached  Appendix.  For  each  plant 
category,  we  first  developed  a  range  of 
one  standard  deviation  from  the  mean  of 
each  of  the  projection  fife  and  the  futtire 
net  salvage  basic  factors  underlying  the 
ciurently  prescribed  LEC  depreciation 
rates.  We  then  determined  whether 
there  are  technological  trends  or  rnceni 
changes  in  carrier  investment  plans  thai 
might  not  be  fully  reflected  in  the  LLCs' 
prescribed  factors.  Finally,  we 
considered  the  number  of  LECs  with 
basic  factors  that  fall  within  the  initial 
ranges  and  altered  the  ranges  where 
appropriate.  We  recognized,  however, 
that  these  specifically  enumerated  data 
must  be  considered  in  light  of  our 
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obligation  to  prescribe  reasonable 
depreciation  rates: 

We  wish  to  make  the  ranges  wide  enough 
to  acconunodate  a  significant  number,  if  not 
all,  of  the  LECs.  On  the  other  hand,  we  must 
not  maice  the  ranges  so  wide  that  they  wpuld 
no  longer  enable  us  to  exercise  effective 
oversight  of  depreciation  rates. 

Thus,  in  developing  the  proposed 
ranges,  we  considered  both  the  specific 
data  enumerated  in  the  Depreciation 
Simplification  Order  and  our  overriding 
responsibility  to  prescribe  reasonable 
depreciation  rates.  We  set  forth  in  the 
Appendix  our  proposed  projection  life 
and  future  net  salvage  ranges  for  these 
light  plant  categories. 

5.  We  do  not  propose  to  establish 
ranges  for  Account  221t,  Analog 
Electronic  Switching;  Account  2215. 
Electro-mechanical  Switching;  and 
Account  2431,  Aerial  Wire.  These  are 
"dying  accounts"  as  LECs  are  replacing 
the  plant  in  these  accounts  with  newer 
technologies.  The  LECs  are  rapidly 
phasing  out  this  obsolete  equipment  in 
accordance  with  specific  retirement 
schedules  that  are  based  on  company 
plans  to  modernize  their  networks. 
Depreciation  rates  for  this  equipment 
can  be  readily  calculated  from  these 
retirement  schedules.  We  believe  that 
depreciation  rates  for  such  equipment 
that  are  based  upon  a  LECs  specific 
retirement  plans  are  more  accurate  than 
rates  based  upon  national  averages. 
Moreover,  the  calculations  are  less 
complicated  than  those  for  other  plant 
accounts,  since  detailed  statistical 
analyses  are  not  required  to  forecast 
lives. 

6.  In  addition,  we  do  not  propose  to 
set  ranges  for  Account-2121,  Buildings. 
For  depreciation  study  purposes,  we 
have  permitted  the  LECs  to  subdivide 
this  account  and  estimate  lives  for  each 
subrategor>'.  Moreover,  we  allowed  the 
LECs  flexibility  to  develop  individual 
methods  of  categorization.  As  a  result, 
some  LECs  subdivided  this  account 
based  on  the  size  of  the  buildings,  some 
by  location,  and  others  based  on  use. 
Because  of  the  significant  differences 
among  the  categorization  methods,  the 
LECs'  current  basic  factors  for  the 
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sub  Kxounts  cannot  be  used  to  establish 
nationwide  ranges.  If  ranges  are  to  be 
developed  for  the  buildings  account,  the 
LEC  s'  data  must  be  recast  into  new, 
brm  subcategories. 
We  believe  that  the  cost  of 
establishing  such  subcategories  would 
out  veigh  the  benefits.  The  LECs  have 
ind  cated  that  the  cost  of  compiling  the 
inf(  rmation  necessary  to  develop  new 
sub  :ategories  would  be  substantial. 
Moi  eover,  the  LECs  do  not  have  plans 
to  a  dd  or  retire  a  significant  number  of 
bui  dings  in  the  next  few  years.  As  a 
result,  the  underlying  depreciation 
factors  applicable  to  Account  2121 
like  ly  will  not  change,  and  an  extensive 
ana  ysis  of  the  building  account 
pro  )ably  will  not  be  necessary  within 
the  next  few  years.  Accordingly,  we 
pro  )ose  to  maintain  the  basic  factors 
un<  erlying  the  current  prescribed 
dep  reciation  rates  for  the  buildings 
ace  >unt,  until  our  three-year  range 
review  when  we  will  reconsider 
whether  ranges  would  be  appropriate 
for  his  account.  In  the  interim,  we 
bel  eve  that  the  data  required  under  the 
strc  amlined  procedures  will  be 
ad«  quate,  and  we  propose  to  require 
tha  the  price  cap  LECs  provide  only 
the  >e  data  for  the  buildings  account. 

8  This  is  a  non-restricted  notice  and 
cor  iment  rulemaking  proceeding.  Ex 
Parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
per  od,  provided  they  are  disclosed  as 
pro  vided-in  the  Commission's  rules. 

9 ,  We  certify  that  the  Regulatory 
Fie  cibility  Act  of  1980  does  not  apply 
to  t  lis  proceeding  because  if  the 
pre  }osals  in  this  Order  Inviting 
Cofiments  are  adopted,  there  will  not  be 
a  s  ;nificant  economic  impact  on  a 
sul  stantial  number  of  small  business 
ent  ties,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  Because 
of  I  le  nature  of  local  excl^ange  and 
exc  hange  access  service,  the 
Coi  amission  has  concluded  that  small 
tel(  phone  companies  are  dominant  in 
the  ir  Helds  of  operation  and  therefore 
are  not  "small  entities"  as  defined  by 
tha  t  Act.  The  Secretary  shall  send  a 
CO  y  of  this  Order  Inviting  Comments, 
inoluding  this  certification,  to  the  Chief 


Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  that  Act. 

10.  We  invite  comment  on  the 
proposals  set  forth  above.  Pursuant  to 
applicable  procedures  set  forth  in 
Sections  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before 
November  14, 1994,  and  reply 
comments  on  or  before  December  14, 
1994.  To  file  formally  in  this 
proceeding,  interested  parties  must  file 
an  original  and  four  copies  of  all 
comments  and  reply  comments.  If 
commenters  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  they  must  Ble  an  original 
plus  nine  copies.  Interested  parties 
should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  D.C.  20554.  Parties  should 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Room  246, 1919  M  Street,  N.W., 
Washington,  D.C.  20554.  We  also  ask 
that  parties  send  a  courtesy  copy  of  their 
comments  to  the  Accounting  and  Audits 
Division,  2000  L  Street,  N.W., 
Washington,  D.C.  20036.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street.  N.W.,  Washington,  D.C.  20554. 

11.  Accordingly,  It  is  Ordered, 
pursuant  to  Sections  1, 4(i),  4(j),  and 
220(b)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  151, 
154(i),  154(j),  and  220(b),  that  Notice  is 
Hereby  Given  of  proposed  plant 
accounts  for  which  basic  factor  ranges 
should  be  established  and  the  ranges 
proposed  for  those  accounts  to  be  used 
in  the  depreciation  prescription  process 
as  described  in  the  Depreciation 
Simplification  Order. 

Federal  Communications  Commission. 
WiUiam  F.  Caton. 

Actinn  Secretarv. 
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ROPOSED  ACCOUNTS  AND  RANGES 

• 

Account  No. 

Acco 

ntname 

Deprecia- 
tion rate 
category 

Projection  life  range 
(years) 

Future  net  salvage  range 
(percent) 

Low 

High 

Low 

High 

2220  

2220  

2232  

Digital  switchir> 

Operator  systei 
Circuit  equipoTH 
Poles 

Digital 

Switching 

Comt)«ne<J 

Digital 

Poles 

Metallic 

16 

8 
11 
25 
20 

18 

12 
13 
35 
26 

0 

0 
0 

5 

tt  „.. 

H 

5 

2411  „ 

2421  

-75                  -50 

Aerial  Cable  .. 

-35                -  in 

. 
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Proposed  Accounts  and  Ranges— Continued 


Account  No. 

Account  name 

Deprecia- 
tion rate 
category 

Protection  life  range 
(years) 

Future  net  salvage  range 
(percent) 

Low 

High 

Low 

High 

2423 _ 

Buried  Cable 

Metallic 

Metallic 

Norvmetallic 

20 
20 
25 

26 
25 

30 

-10 
-30 

-15 

0 
-5 

0 

2426 

Intratxjildina  rtetwortc  cable 

2426  

Intrabuilding  rwtwortc  cat>le 

IFR  Doc.  94-26489  Filed  10-25-94;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1042-DFq 

Georgia;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Georgia  (FEMA- 
1042-DR),  dated  October  19, 1994.  and 
related  determinations. 
EFFECTIVE  DATE:  October  19, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  19,  1994,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Georgia,  resulting 
from  severe  weather,  heavy  rains,  flooding, 
high  winds  and  tornadoes  on  October  1, 
1994,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Georgia. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to 
73  percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 


Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Glenn  C.  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  (Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Georgia  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bryan,  Camden,  Chatham.  Decatur. 
Grady  and  Tift  Counties  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

lames  L.  Witt, 

Direcfor. 

(FR  Doc.  94-26548  Filed  10-25-94;  8:45  am) 
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Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  IMaster  List 

AGENCY:  United  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  November  25, 1994. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  room  840,  Washington,  D.C. 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  see 
Supplementary  Information  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 

Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 


Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727.  (301)  447-1272. 

SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  29. 
1993.  58  FR  62718,  and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31, 
1993.  If  the  published  list  is  unavailable 
to  you.  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 
"CDorrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling  j 

corrections;  and  • 
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"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  nationalmaster  list  or  an  update  to 
the  national  master  list,  but 
subsequently  renooved  from  the  list  at 
the  direction  of  the  State. 


>opies  of  the  national  master  Kst  and 
it!  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Si]  perintendent  of  Elocuments, 
W  ishir^ton,  DC  20402-9325.  When 
r»  nesting  copies  please  refer  to  stock 
ni  nber  069-001-00049-1. 


Hotel  and  Motel  Rre  Sa  ety  Act  Natioi^al  Master  List  October  18, 1994  Update 


Index 


ADOmONS 

CaUtomia 

CA;331 
CA1330 
CA1332 
CA1328 
CAt335 
CA1327 
CA1329 
CA1334 
CA1333 


District  of 
Columbia 

OC0050 
OC0049 

Georgia 

GA0305 
GA0324 
GA0314 
GA0310 

GA0327 
GA0306 

GA0311 
GA032g 
GA0326 
GA0318 
GA0319 
GA0323 
GA0320 
GA0328 
GA0317 
GA03O8 
GA0330 
GA03t5 
GA0313 
GA0316 
GA0312 
GA0309 
GA0322 
GA0307 
GA0325 
GA0321 

HHnoia 

IL0515 
IL0516 
IL0518 
IL0519 
IL0617 

Kansas 

kSU142 
KS0141 


LA0114 
1A0115 


Property  Name 


Travelodge,  KetUeman  City  . 

MorTterey  Motor  Lodge 

Park  Inn 

Walefkani  Plaza  HoM 

Rameda  Hotel  CM  To«m 

Cathedral  HiH  Hotel 

Pacific  Stxjre  Hotel 

Los  Robles  Lodge 

Summerfleld  Suites  Hotel/We^t 
Hoffywood. 


Embassy  Square  Suites  .... 
Radisson  BarceJo  Hotel 


Hot  < 


Atoany  Knights  Inn  .... 
CuiiAjil  Inn  Astibuin . 

Omni  Hotel  

Wyndham        Garden 

Buckhead. 

Econo  Lodge  Augusta 

Atlanta  West  Six  flags  Knigh^ 

Inn. 
Best  Western  CarroWon  . 

Steep  Inn  Brur>swici( 

Econo  Lodge  Cartersvite 
Sheraton  Gateway  Hotel  Atlant  i 

Sheraton  Inn  Columbus  

Comtort  Inn  Commerce  _ 

Best  Western  North  Plaza  Inn 

Sleep  Inn  Lavonia  .". _ 

Knigtits  Inn  „ _ 

SootWahe  Knights  Court  

Ramada  Inn  Savannah  

Super  8  Motel  Savannah  

Cloister  Hotel ™ 

Island  Inn 

Best  Western  Atlanta  South  .. 

Motel  6  #1117 

Comtort  Inn  Tiflon  

Atlanta  East  KnigWs  Inn  _ 

Econo  Lodge  Tucker 

Comtort  Inn  Vina  Rica 


Courtyard  Champaign 

Fairbekl  Inn  Champaign  ... 
Embassy  Suites  Deerfield 

Pine  Motet  „ 

Fairttekt  Inn  Ouincy  


Wichita  Airport 

ConfCH. 
Wichita  Clubhouse  mn 


HiMon  &  Exe: 


meoay  mn  i^enm  ._.. 

Travekxtpe  Eiiecutiwe  Plaza 


The  update  to  the  national  ma.ster  I'st 
follows  below. 

Dated:  October  21, 1994. 
fohn  P.  Carey, 
General  Counsel. 


PO  Box/Rt  No/street  address 


City/state/zip 


33410  Powers  Drive 

55  Camino  Aquijito 

5977  Mowry  Ave  

to  Washington  St 

2435  Jefferson  St _.. 

1101  Van  Ness  Avenue 

1819  Ocean  Ave  _„ 

1985  Cteveland  Ave  _._.. 
1000  Westmount  Dr 


2000NStNW 
2121  P  St.  NW 


1201  Schtey  Ave  ^ 

820  Shoenys  Drive a 

lOOCNNCtr 

3340  Peachtree  St  NE 

2852  Washington  Road _ 

1595  Blair  Br^  Rd 

35  Price  Creek  Rd 

5272  N.  Jesup  Hwy 

Carson  Loop  Rd _. 

1900  Sullivan  Rd „ 

5351  Simons  Blvd 

1-85  &  U.S.  441 

1616N.  Expwy 

890  Ross  Place 

4952  Romises  Road 

6597  State  Route  #54 

301  Goverrwr  Truetten  Dr  _ 

15  Ft.  Argyle  Rd 

100  First  Stre« 

301  Main  Street  „., 

3509  Hwy  138  _ 

7233  Davidson  Parkway  

1104  King  Rd  

2942  LawrencevHte  Hwy  

1820  Mta  Industrial 

128  Hwy.  61  


1811  MorelandBNd  . 
1807  Moreland  Blvd  . 
1445  Lake  Cook  Rd  . 
Rt.  84.19051  13th  St 
4315  Broadway 


2098  Airport  Road  .. 
515.  S  Webb  Ro«l. 


PO  Box  91807.  2032  NE  Evan- 
geline Ttvuway. 
120  E  Kallsto  SakMm  Rd 


Kettteman  City.  CA  93239  .. 

Monterey,  CA  93940 _ 

Newark,  CA  94560 __ 

Oakland.  CA  94607 

San  Diego.  CA  921 103097 
San  Francisco,  CA  94109  .. 
Sante  Monica.  CA  90401  .„ 

Santa  Rosa,  CA  95401  

West  Hollywood,  CA  90069 


Washington.  DC  20006 

Washington.  DC  20037 „. 

Albany.  GA  31702  ...._ 

Asburn.  GA  31214 _. 

Atlanta,  GA  30335 

Attenta,  GA  30026 

Augusta.  GA  30909  ._ _. 

Austell.  GA  300017003  

Bremen,  GA  30110  _. 

Bnjnswick,  GA  31525 

Cartersville.  GA  30120 

College  Park,  GA  30337  

Columbus.  GA  31904 „. 

Commerce.  GA  30529  

Griffin.  GA  30223  

Lavonia.  GA  30553  „ 

Macon.  GA  31206 

Morrow.  GA  30260 

Pooler.  GA  31322 

Saivannah.  GA  31419 

Sea  Island.  GA  31561  

SL  Simon's  Island,  GA  31522 

Stockbridge.  GA  30281  

Stockbridge.  GA  30281  

Ti«on,GA  31744  

Tucker,  GA  300848134  

Tucker,  GA  30084 _ 

Vila  Rica,  GA  30180 

Champaign.  IL  61820 

Champaign.  IL  61820 

DeerlfekJ.  IL  60015 

Futton^  IL  61252  

Quiney.  IL  62301  % 


WIchiea,  KS  67209 ._.. 
WicMa,  KS  67207 

Lafayette.  LA  70509  ... 
Lateyette,  LA  70506 ... 


Telephone 


(209)386-0804 
(800)556-1900 
(610)  795-7996 
(510)  836-3800 
(619)  260-8600 
(415)  776-8200 
(310)451-8711 
(707)545-6330 
(310)  657-7400 


(    >       - 

(202)233-^1 00 


(912)888-9600 
(912)  567-0060 
(404)669-0000 

(404)  231-1234 

(706)736-0707 
(404)  944-0824 

(404)537-4646 
(912)  261-0670 
(404)  386-0700 
(404)997-1100 
(706)  327-6868 
(706)335-9001 
(404)  227-8400 
(706)356-2268 
(912) 471-1230 
(404)  960-1957 
(912)  748-6464 
(912)  927-8550 
(912)638-3611 
(912)  638-7806 
(404)  474-8771 
(404)389-1142 
(912)  382-4410 
(404)934-5060 
(404)939-8440 
(404)  459-8000 


(217)  358-0719 
(    )       - 
(706)  945-4500 
(815)  589-4847 
(    >       - 


(316)945-^27? 
(3t6}6»4-ttTt 

(318)  233-6815 
018)235-0868 
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Index 


LA0116 

Maine 

ME0050 
ME0051 

ME0049 
ME0052 

Minnesota 

MN0270 
MN0250 
MN0258 
MN0256 
MN0259 
MN0252 
MN0260 
MN0251 
MN0261 
MN0271 
MN0262 
MN0272 
MN0273 
MN0264 
MN0274 
MN0263 
MN0253 
MN0265 
MN0266 
MN0254 
MN0275 

MN0276 
MN0255 

MN0267 
MN0277 
MN0257 
MN0278 
MN0279 
MN0269 
MN0249 
MN0268 
MN0280 

Missouri 

MO0272 
MO0255 
MO0278 
MO0270 
MO0271 
MO0256 
MO0257 
MO0268 

MO0265 
MO0260 
MO0275 
MO0274 
MO0277 
MO0264 
MO0262 
MO0267 
MO0266 

MO0273 
MO0258 

MO0276 
MO0259 
MO0269 


Property  Name 


The  Pelham  Hotel 


Edgecomb  Inn 

Maple  Hill  Farm  Bed  and  Break- 
fast. 

Machias  Motor  Inn 

Northern  Pines  ConfererKe 
Center. 


40  Club  Inn ..._ 

Alexandria  Cornfort  Inn  

Country  Inn  &  Suites  by  Carlson 

Country  Inn  l>y  Cartson 

Val  a  Lodge  irK „ 

Comfort  Irm  &  Suites 

Hawthorn  Suite  Hotel 

Comfort  Inn 

Country  Inn  by  Cartson 

Victorian  Inn  

Lake  Pepin  Lodge — Motel 

Stardust  Suites 

Crowne  Plaza  Northsta  Hotel .... 

Days  Inn  University „ 

Hyway  House  Motel    

The  Whitney  Hotel 

Comfort  Inn . 

Motel  Mora  . 

Mills  Motel  

Econolodge 

Grand  Casino  Mme  Lacs  Hotel  . 


Trailside  Inn 
Comfort  Inn  . 


Royalty  Suites  

Palmer  House  Hotel 

Comfort  Inn . 

Radisson  St  Cloud  

Royal  Court  Motel  .. 

Radisson  Hotel  St.  Paul 

Americinn  Motel  of  St  Peter 

Engesser  House .:..!.. .. 

The  Springs  Inn 


Comfort  Inn 

Grand  Oaks  Hotel 

Residence  Inn  t>y  Marriott 

Rodeway  Irm  ^ 

Sleep  Inn „ „ 

Holiday  Inn  of  Clinton 

Holklay  Inn  Sports  Comptex  

Radisson  Suite  Hotel.  Kansas 

City. 

Lee's  Summit  FatrfieW  Inn  

Oxford  Inn 

Econo  Lodge _ 

Comfort  Inn 

Best  Western  Coachlight 

Best  Western  Ambassador  Inn  . 

Best  Western  Deerfiek)  Inn 

Best  Western  Noah's  Ark 

Knights     Inn     St.     Chartes/St. 

Louis. 

Comfort  Inn  Westport 

Doubletree  Hotel  &  Conference 

Center. 

Econo  Lodge  South „. 

Frontenac  Hilton  Hotel  

La  Quinta  Inn  St  Louis— Airport 


PO  Box/Rt  No/street  address 


444  Common  St 


Eddy  Rd .. 
Outlet  Rd 


26  E.  Main  St 
559  Rt  85 


Hwy.  210  West „ 

507  50th  Avenue  West 

2221  Killetxew  Drive 

14331  Nicoltet  Court 

150  H»y).  30  W 

P.O.  Box  323,  Hwy  2  E 

3400  Edinborough  Way 

425  Western  Avenue 

2801  S.  Hwy.  169 

1000  Hwy.  7  West 

1737  N.  Lake  Shore  Drive  

P.O.  Box  424 

618  Second  Avenue  South  

2407  University  Avenue  SE 

1626  Hwy.  10  

150  Portland 

200  East  Oakwood  Dr 

301  S.  Hwy.  65 

P.O.  Box  B,  US  Hwy.  10 

40847  U.S.  Hwy.  169 

Box  240.  777  Grand  Avenue. 

HCR  67. 

Hwy  371  South 

P.O   Box  274.  1382  E.  Bridge 

St 

1620  First  Ave.  SE  

228  Original  Main  Street 

4601  W.  Hwy  13 

404  St  Germain ... 

720  Hwy.  10  South 

11  East  Kellogg  Blvd 

700  North  Minnesota  Avenue  ... 

1202  S.  Minnesota  Ave 

90  Government  Road 


203  South  Wildwood  Dr  

2315  Green  Mountain  Drive 

280  Wildwood  Dr.  South  

2244  Shepherd  of  Hills  Exp 

210  S.  Wildwood  Dr 

Hwy  7  &  Rives  Rd 

401 1  Blue  Rklge  Cut-Off 

106  W.  12th  Street 


1301  N.E.  Windsor  Dr 

868  E.  Hwy.  60 

410  SE  1st  St  

RR2  Box  2585.  Route  54  West 

1403  Martin  Spring  Drive 

2745  N.  Glenstone  Ave 

3343  E.  BattlefieW 

1500  S.  Fifth  St 

3800  Harry  S.  Truman  : 

12031  Uckland  Road 

16625  Swingley  Ridge  Drive 


3660  S.  Lindbergh 

1335  S.  Lindbergh 

5781  Campus  F"ky.  Dr 


City/state/zip 


t^ew  Oleans.  LA  70130 


Edgeco.'nb.  ME  14556. 
HaUowell.  ME  04347  .. 


Machias.  ME  04654  

Raymond.  ME  040716248 


Aitkm.  MN  56431  

Alexandria,  MN 

Bloomington.  MN  55425 

BumsviDe.  MN  55306  - 

ChatfieW.  MN  55923  

East  Grand  Forks.  MN  56721 

Edina,  MN  55435  

Fergus  Falls.  MN  56537 

Grand  Rapkls.  MN  55744 

Hutehinson.  MN  55350 

Lake  City.  MN  55041   

Mahnomen.  MN  56557 

Minneapolis.  MN  55402  

Minrieapolis.  MN 

Minneapolis.  MN  55432  

Minneapolis.  MN  55401   

MontKetto,  MN  55362  

Mora.  MN  55051   

New  York  Milts.  MN  56567  ... 

Onamia.  MN  56359 „. 

Onama.  MN  56359 


Pme  River.  MN  56474 

Redwood  F^s.  MN  56283 

Rochester.  MN  55904  

Sauk  Centre.  MN  56378  ... 

Savage,  MN  55378  

St  Ctoud.  MN  56301 

St  Ctoud,  MN  56304 

St  Paul.  MN  55101  

St  Peter.  MN  56082  „. 

St  Peter.  MN  56082  

Taylors  Falls.  MN  55084  ... 


Branson.  MO  65616 

Branson,  MO  65616 

Branson.  MO  65616 

Branson.  MO  65616  ...:.. 

Branson.  MO  65616 

Clinton.  MO  64735  

Kansas  City.  MO  64133 
Kansas  City.  MO  64105 


Lee's  Summit.  MO  64086 

Mooett.  MO  65708 

Oak  Grove.  MO  64075 

Osage  Beach.  MO  65065 

RoMa.  MO  65401  

Springfield,  MO  65803  

SpringfieW,  MO  65804  

St.  Charles.  MO  63303  .... 
St  CharJes.  f*D  63301  .... 


St  Louts.  MO  63146 
St  Louis.  MO  63017 

St.  Louis.  MO  63127 
St  Louis.  IMO  63131 
St  Lous.  MO  63042 


Telephone 


(504)  522-4444 


(207)  882-6343 
(207)  622-2708 

(207)  255-4861 
(207)  655-7624 


2 18)  927-2903 
:612)  762-6161 
612)  854-5555 
612)  892-1900 
507)  867-3066 
218)  773-9545 
612)  893-9300 
218)  736-5787 
218)327-4960 
612)  587-6030 
612)  345-5392 
218)  935-2761 
612)  338-2288 
:612)  623-3999 
612)  786-9000 
612)  339-9300 
612)295-1111 
612) 679-3262 
218)  385-3600 
612)  532-3630 
612)  532-7777 

218)  587-4499 
507)  644-5700 

507)  282-8091 
612)  352-3431 
6" 2)  894-6124 
612)  654-1661 
612)255-1274 
612)  292-1900 
507)  931-6554 
800)  686-2646 
612)  465-6565 

417)335-^727 
417)336-6423 
41 7)  336-4077 
417)336-5577 
417)336-3770 
816)  885-6901 
816)  353-5300. 
816)  221-7000 

816)524-1512 
417)235-8039 
816)625-3681 
314)348-9555 
314)341-2511 
417)869-0001 
417)887-2323 
314)946-1000 
314)925-2020 

314)878-1400 
314)532-5000 

314)965-9733 
314)993-1100 
,314)  731-3881 
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hxtex 


Pfoperty  Name 


PO  Box/Rt  No/street  address 


City/state/zip 


Telephone 


Mississippi 

Msoogo 

MS0078 
MS0079 

MS0080 
MS0077 

MS0083 
MS0082 
MS0085 
MS0084 
MS0086 
MS0087 
MS0088 
MSOO^I 
MS00e9 

Nebraska 
NE0104 
NE0106 
NE0103 
NE0108 
NE0107 

New  Jersey 

NJ0197 
NJ0194 
NJ0199 
NJ02(X) 
NJ0201 


NV0109 
NV0110 
NV0112 
NVOm 


Ohio 


OH0548 
OH0550 
OH0546 
OH0547 
OH0549 

Oklahoma 

OK0086 
OK0085 

Pennsylvania 

PA0424 

PA0425 

PA0420 

PA0421 

PA0423 

PA0416 

PA0418  - 

PA0422 

PA0419 

PA0426 

PA0427 


South  Carolina 

SC0214 
SC0213 

South  Dakota 

SD0061 
SD0062 
SD0063 
SD0064 
SD0065 


Brianwood  Inn  of  Amory,  Inc 

Comfort  Inn  „„ _...... . 

Comfort  Inn 

Comfort  Inn— Greenville 

Holiday  inn,  Grenada  (Grenae^ 
Inn  Inc.). 

Comfort  inn  .; 

Quality  Inn 

Comfort  Inn 

Sleep  Inn 

Comfort  lnr>— Oive  Branch  . 

Econo  Lodge . 

Comfort  Inn 

Brianwood  Inn  of  Riptey.  Inc 
Conntort  Inn 


Ralh  Inn 

Comfort  Inn _., 

Super  8 _ 

Comfort  Inn  of  Keamey 
Lexington  Comfort  inn  .. 


Mcintosh  ^  of  Princeton 

Slieralon  Hotel  

Mcintosh  trm  of  Somerset 
Travelodge— Spring  Lake . 
Mcintosh    Inn   of    West 
Branch. 


Lor  9 


Comfort  inn 

Comfort  Irm  South 

Las  Vegas  Inn  Trav«kxlge 
Val-U  Inn  ....„ _ 


Knights  Inn  _. 

Cherry  VaHey  Lodge  . 
Fairfield  Inn  Ontario  .. 
Hampton  Inn  Ontario 
Ot^eriln  Inn 


Econo  Lodge  

Quality  inn  Airport 


Mcintosh  Inn 

Mcintosh  inn 

Econo  Lodge  * 

Econo  Lodge  

Microtei  ..„ 

Comfort  Irwi  Exton  .... 

Comfort  Inn  North 

Sleep  Irwi  Motei  

Comfort  irm  Hershey 

Mcintosh  Inn 

Mcintosh  Inn 


Sheraton  Inn  Charleston 
Radisson  Surte  Resort  ... 


Comfort  Inn 

Holiday  irm ^ 

Arlington  Super  8  Motel  . 

Comfort  Irm 

Hotklay  Inn  of  Brookings 


915  US  Highway  278  E  .... 

103  Clinton  Center  Or 

1260  Hwy.  35  South 

3090  US  Hwy.  82  E  

1796  Sunset  Dr  . 

6595  US  Highway  49  

6528  Hwy.  49  North  

701  Bonita  Lakes  Dr  

1301  Hamilton  Ave 

7049  Enterprise  Dr 

232  S.  Pearson  Rd 

424  West  Porter  St 

922  City  Ave.  South  

8792  Hamilton  „ ...._. 

RR  1.  Box  268E  

3635  W.  State  St 

2200  N  Kansas  Ave 

903  2nd  Avenue  South  .... 
2810  South  Ridge  Street .. 

3270  Brunswick  Pike 

15  Howard  Blvd 

255  Davidson  Ave 

1916  Highway  35  

294  Monmouth  Park  Hwy  . 


1830  West  Williams  Ave  

5075  Koval  Lane  

1501  W  Sahara  Avenue 

125  E  Winnemucca  BMJ 

22115  Brookpark  Rd „.. 

1011  Franklin  Ave  

1065  N  Lexington  SpringmiU  Rd 
1051  N  Lexington  SphngmiH  Rd 
7  N  Main  St  

5525  W  Skelly  Dr  

222  N  Gamett  F»d 


1701  Catasaua  Road „ 

3671  Street  Road 

2140  Motel  Drive 

2015  North  Reading  Road  

8100  Peach  Street  _ 

5  North  Pottstown  Pike  

5137  Route  8 _.-. 

7930  Linglestown  Road 

1200  Mae  Street  ....„ 

260  North  Guiph  Road „ 

US    Route   «1    &    Route   352 
South. 


1 70  Lockwood  Drive 
12  Pa-fk  Lane 


2923  SE  6th  Ave 

2727  6th  Ave  SE  

704  Hwy.  81  S 

514  Sunrise  Rklge  Rd 
I  2500  6th  St  E 


Amory,  MS  38821  

Clinton,  MS  39056 

Forest.  MS  39074 

Greenville,  MS  38702  .... 
Grenada,  MS  38901  „.... 

Hattiesburg,~  MS  39401  . 
Hattiestxirg.  MS  39402  . 

Meridian.  MS  39301  

Meridian,  MS  39301  

Olive  Branch,  MS  38654 

Pearl.  MS  39208  

Rkjgelad.  MS  39157 

Riptey,  MS  38663 

Southaven,  MS  ; 


NE  68008  

Grand  Island,  NE  68803  

Hastings.  NE  68901  

Keamey.  NE  68847 

Lexington,  NE  68850 

Lawrenceville,  NJ  08648 

Mt  Arlington.  NJ  07856  

Somerset,  NJ  08873  „. 

WaU,  NJ  07719 „ 

West  Long  Branctv  NJ  07764 


Falton,  NV  89406  

Las  Vegas.  NV  89109  .... 
Las  Vegas,  NV  89102  .... 
Winnemucca,  NV  89445 


Fairview  Park,  OH  44126 

Heath.  OH  43055  

MansfiekJ,  OH  44906  „ „. 

MansfieW,  OH  44906  

Oljerlin,  OH  44074  

Tulsa.  OK  74107  

Tulsa,  OK  741 16  

Allentown,  PA  18103 

Bensalem.  PA  19020  

Bethlehem.  PA  18018  

Denver.  PA  17517 

Erie.  PA  16509 

Exton,  PA  19341 

Gibsonia.  PA  15044  

Harrisburg.  PA  17112-9390 ... 

Hummelstown.  PA  17036 

King  of  Prussia,  PA  19406 

Media,  PA  19C63 „ 

Charleston.  SC  29403 

Hilton  Head  Island,  SC  29928 


Aberdeen,  SD  57401  . 
Aberdeen,  SD  57401  . 
Arlington.  SD  57212  .. 
Brookings,  SD  57006 
Brookings,  SD  57006 


(601)256-2120 
(    )        - 
(601)  469-2100 
(601)       - 
(601)226-2861 

(601)268-2190 
(601)544-4530 
(601)693-1200 

(       )       - 

(601)896-0456 

(601)  932-4226 

(601)85^-9510 

(601)837-0002 

(601)342-6667 

(402)  426-2340 
(308)  381-7788 
(402)  463-8888 
(308)  237-5858 
(308)  324-3747 


(609)  806-3700 
(201)  770-2000 
(908)  56^-1600 
(908)  974-8400 
(908)  542-7900 


(702)423-5564 
(702)  736-3600 
(702)  733-0001 
(702)  623-5248 


(216)  734-4500 
(614)  788-1310 
(419)  747-2200 

(   )   - 
(216)775-1111 


(918)446-1561 
(918)  438-0780 


(610) 
(610) 
(610) 
(717) 
(814) 
(610) 
(412) 
(717) 
(717) 
(610) 
(610) 


264-7531 
245-0111 
867-8681 
336-4649 
86€-1004 
524-^1 1 
444-8700 
54(U9100 
566-2060 
768-9500 
565-5800 


(803)  723-3000 
(803)  686-5700 


(605)  226-0097 
(605)  225-3600 
(605)  983-4609 
(605)  692-9566 
(605)  692-9471 
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Index 


SD0066 

SD0O67 
SD0068 

SD0069 
SD0070 
SD0071 
SD0072 
SD0073 
SD0074 
SD0075 
SD0076 
SD0077 
SO0078 

SD0079 
SD0080 
S00081 
SD0082 
SD0083 
SD0084 

SD0085 
SD0086 
SD0087 
SD0088 
SD0089 

Tennessee 

TN0265 


Texas 


TX0547 
TX0549 
TX0546 
TX0551 
TX0552 

Utah 

UT0076 
UT0073 
UT0074 
UT0075 

Virginia 

VA0571 
VA0572 

Washington 

WA0257 
WA0258 
WA0259 
WA0260 
WA0261 
WA0264 
WA0270 

WA0263 
WA0277 
WA0275 
WA0276 
WA0262 
WA0265 
WA0266 

Wisconsin 

WI0225 
W10224 
WI0222 

West  Virginia 

WV0175 


Property  Name 


Mineral  Palace  Hotel  and  Ganv 
ing. 

Faulkton  Super  8  Motel 

Best  Western  Four  Presklents 
Motel. 

Holy  Smoke  Resort „ „.. 

Days  Inn  Motel 

Comfort  Inn  North  Sioux  City  .... 

Days  Inn „ 

Best  Western  Kirigs  Inn  

Comfort  Inn 

Plankinton  Super  8  Motel 

Comfort  Inn  Rapid  City „. 

Econolodge 

HolkJay  Inn  Mount  Rushmore 
Area. 

Comfort  Inn  North 

Sioux  Falls  Fairfield  Inn 

Sioux  Falls  ReskJence  Irvi  

Sleep  Inn  

Comfort  Inn 

Fairfield  Inn  t>y  Marriott  Spear- 
fish. 

Holiday  Inn  Northern  Black  Hills 

Days  Inn  Sturgis 

Comfort  Inn 

Stones  Inn  Motel 

Days  Inn  of  Yankton 


Brianwood  Inn  of  McKenzie 


Lexington  Hotel  Suites  

HolkJay  Inn  DFW  Airport  South 
Best  Western  Garden  Oasis  .... 

Temple  FairflekJ  Inn  

Temple  Hampton  Inn , 


Comfort  Inn 

Comfort  Inn— Salt  Lake  Airport 

Econo  Lodge „ 

Quality  Inn  City  Center  ^ 


Econo  Lodge  Dumfries . 
Econo  Lodge  


Comfort  Inn 

Rodeway  Inn  "Bellis  Fair" 

Quality  Inn  at  Oyster  Bay 

Comfort  Inn 

Comfort  Inn 

Best  Western  College  Way  Inn  . 
Edge    Water    Beach    Bed    & 
Breakfast. 

Quality  Inn  Sea  TAC  

Juan  De  Fuca  Cottages 

Cedar  Willow  Estates 

The  Ridge 

Quality  Inn  ;. 

Clocktower  Place 

Sunrise  Village  


Paradise  Shores  Resort  Hotel 
Knights  Inn  Milwaukee  South  .. 
Stevens  Point  Fairtiekl  Inn 


B  B's  l^tel 


PO  Box/Rt  No/street  address 


601  Historic  Main  St 


700  Main  St  ... 
250  Winter  St 


PO  Box  684,  Hwy.  16A 

1506  S.  Burr 

1l5StreeterDr 

PO  Box  67 

220  S.  Pierre  St 

410W.  SkHJX 

Rural  RL  3  Box  1C 

1550  N.  Lacrosse  

625  E.  Disk  Drive  

1902  Lacrosse  St  


5100N.  Cliff  Ave  ... 
4501  W.  EnY>ire  PI 
4509  W.  Empire  PI 
1500  N.  Kiwanis  .... 

PO  Box  1056 

2720  1st  Ave.  E 


1-90  and  Exit  14  .. 
HC  55  Box  348  .... 
800  36th  SL  Cir  ... 
3900  9th  Ave.  SE 
2410  Broadway  ... 


635  N.  Highland  Drive 


4150  Independence  Dr 

4440  W.  Airport  Fnwy 

now.  IH-20  

1402  S.W.  H.K.  Dodgen  Loop 
1414  S.W.  H.K.  Dodgen  Loop 


250  N.  1100W 

200  N.  Admiral  Byrd  Rd 
715  W.  North  Ternple  „.. 
154  W.  600  S  


17005  Dumfries  Road 
3173  Sussex  Drive  


4282  MerkJan  Street 

3710  MerkJian  Street , 

4303  Kitsap  Way 

7801  W.  Quinault  

4700  Pari<  Center  Avenue  NE 

300  W  College  Way  

26818  Edgewater  Blvd 


17101  Pacific  Highway  South 

182  Marine  Drive „ 

E  2820  53rd 

South  160  Coeur  D'  Alene 

7001  NE  Highway  99  

E  15719  4th  Avenue  

E  15615  4th  Avenue  


W26364  Cth  M  

9420  S.  20th  Street 

5317  Highway  10  East 

HC  71  Box  72 


City/state/zip 


Deadwood.  SD  57732 


Faulkton,  SD  574380387 
Keystone.  SD  57751  


Keystone.  SD  57751  

Mitchell,  SD  57301  

North  Sioux  City,  SD  57049 

Oacoma,  SD  57365 

Pierre,  SD  57501  

Pierre.  SD  57501  

Plankinton,  SD  57368  

Rapkj  City,  SD  57701  

Rapid  City,  SD  57701  ...._... 
Rapkl  City,  SD  57701   


Sk)ux  Falls,  SD  57104 
Skxjx  Falls,  SD  571 16 
SkxixFaHs.  SD57116 
SkXJX  FaHs,  SD  57201 
Speartish,  SD  57783  ... 
Spearfish,  SD  57783  ... 


Spearfish,  SD  57783  . 

Sturgis.  SD  57785  

Watertown,  SD  57201 
Watertown,  SD  57201 
Yankton.  SD  57078  ... 


McKenzie.  TN  38201 


Dallas.  TX  76237  .. 
Inring.  TX  75062  ... 
Odessa.  TX  79761 
Temple,  TX  76504 
Temple,  TX  76504 


Coder  City,  UT  84720  

Salt  Lake  City,  UT  84116 
Salt  Lake  City.  UT  84116 
Salt  Lake  City.  UT  84101 


Dumfries.  VA  220260000 
Emporia,  VA  238470000  . 


Bellingham,  WA  98226 

Bellingham,  WA  98226 

Bremerton  WA  98312 

Kennewick.  WA  99336 

Lacey.  WA  98503 

Mount  Vemon,  WA  98273 
Poulsbo,  WA  98370  


Seattle,  WA  98188 

Sequim.  WA  98382  

Spokane.  WA  99223  ... 
Sf)okane.  WA  99204  ... 
Vancouver.  WA  98682 
Veradale,  WA  99037  ... 
Veradale.  WA  99037  ... 


Hofcombe.  Wl  54745 

Milwaukee,  Wl  53154 

Stevens  Point,  Wl  54481 


Asbury.  WV  24916 


Telephone 


(605)  578-2036 

(605)  598-4567 
(605)  666^W72 

(605)666-4616 
(605)  996-6208 
(605)  232-3366 
(605)  734-4100 
(605)  224-5951 
(605)  224-0377 
(605)  942-7722 
(605)  348-2221 
(605)  342-6400 
(605)  348-1230 

(605)  331-4490 
(605)361-2211 
(605)  361-2202 
(605)  339-3992 
(605)  642-2337 
(605)  642-3500 

(605)  642-4683 
(505)  347-3027 
(605)  886-3010 
(605)  882-3630 
(605)665-8717 


(901)352-1083 


(214)  298-7014 
(214)  399-1010 
(915)  337-3006 
(817)  771-3030 
(817)778-6700 


(801)586-2082 
(801)  537-7444 
(801)363-0062 
(801)521-2930 


(703)221-4176 
(804)  535-8535 


(206)738-1100 
(206)  738-6000 
(206)  405-1 1 1 1 
(509)  783-8396 
(206)  456-6300 
(206)  424-4287 
(800)  641-0955 

(206)  246-7000 
(360)  683-4433 
(509)  448-4048 
(509)  624-1404 
(206)  696-0516 
(509)  926-0906 
(509)  926-0906 


(715)  595-4227 
(414)  761-3807 
(715)  342-9300 


(304)645-6890 
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Index 


WV0193 
WV0180 
WV0190 
WV0182 
WV0181 

WV0189 

WVOISfir 
WV0176 
WV0179 
WV0191 
WV0183 
WV0178 
WV0165 
WV0187. 
WV0186 
VW0168 
WV0170 
WV0167 
WV0174 
WV0177 
WV0172 
WV0169 
WV0171 
WV0166 
WV0185 
WV0184 
WV0192 
WV0173 
CORRECTIONS/ 
CHANGES 

California 
CA0989 

Georgia 
GA0231 


Illinois 


IL0310 
IL0433 
IL0203 
IL0488 
IL0509 
IL0018 
IL0434 
IL0253 
IL0326 
IL0250 
IL0167 
IL0265 
IL0403 
IL0175 
IL0485 
IL0367 
IL0083 
IL0498 
IL0435 
IL0496 
IL0436 
IL0437 
IL0163 
IL0041 
IL0027 
IL0461 
IL0124 
IL0030 
Il02S6 
IL0010 
IL0031 
IL0102 


Property  Name 


Coolfont  Resort  

Green  Lantern  Motet 

North  Bend  State  Park— Lodg  i 

Riverside  Inn 

Town  IHouse  West— New  Sec- 
tion. 

Canaan  Valley  State  ParH  — 
Lodge. 

Timberline  4  Seasons— Resor 

Fairlea  Townhouse  Motet 

Hi<*ory  Hills  Catiins 

Motel  Conrad  '. ^ 

Smiley's  Motel  .- 

Hollywood  Motel „.. 

Comfort  Suite  

Holiday  Inn  (Star  City)— BIdg. 

Morgantown  Motel 

New  A^artinsville  Motor  Lodge 

Best  Western , 

Stables  Motor  Lodge 

Rainelle  Motor  Lodge 

Scottish  Inn 

The  Washington  Motel  

77  Motor  Inn „ 

El  Rancho  Inn r. „ 

St.  Marys  Motel  Inc 

The  Inn  At  Snowshoe 

Whistle  Punl(  Village  &  Inn  . 

MIcrotet— South  Charleston 

Justice  Inn 


Travelodge  Hotel  at  Lax 


Rodeway  Inn  Macon  .... 


Days  Inn  Chicago  Addison  . 

Days  Inn  Bloominglon 

Days  Inn  Bloomlngton  East 

Fairfield  Inn  Kanl<akee  

Holiday  Inn  Cart»ndale 

Best  inns  Caseyville 

Comfort  Inn  Champaign 

Essex  Inn  Grant  Park 

Hilton  Hotel  O'Hare  

Marriott  Chicago  Downtown 
Marriott  Hotel  Chicago  O'Hare 

Plaza  Hotel  O'Hare  

Best  Western  Inn  Countryside 

Comfort  Inn  Danville 

Fairfield  Inn  Danville 

Super  8  Danville , 

Budgetel  Inn  Decatur  

Hampton  Inn  Forsyth 

Comfort  Inn  Forsyth  , 

Best  Western  Country  View  Ir  i 

Comfort  Inn  Gumee  :...., 

Fairfield  Inn  Gumee  , 

Super  8  Motel  Jacksonville 
Coinnfort  Inn  Joliet  South  ..., 

Super  8  Motel  Joliet  

Country  Inn  Lincoln 

Hilton  Hotel  Lisle  

Super  8  Motel  UtchfieU  .... 

Holklay  Inn  Macomb 

HolkJay  Inn  Mattoon  , 

Super  8  Motel  Mattoon 

Kitchenette  Motel  O'Hare  .. 
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PO  Box/Rt  No/street  address 


Box  710.  Rt.  1  

HCR  61.  Box  123 

Rt.  1  

3313  Kanawha  Blvd.  E 
Rt.  50  W 


HC  70.  Box  330 


Rt.  32.  HC  70  Box  488 

Rt.  219,  FairSt 

Rt.  220  N  

100  Conrad  Court 

419  Hurricane  Creek  Road  .. 

901  Popular  Street 

Rt.  14  177 „ 

1400  Saratoga  Ave  

Rt.  5  Box  25 „ 

Rt.  2 

4115  1st  Ave 

3604  7th  St 

906  Main  St 

Rt.  2.  PO  Box  33  (Silverton) 

410  Washington  St 

Rt.  3  Box  80  „... 

2843  McCorkle  Ave 

216  3rd  St 

PO  Box  10 

Snowshoe  Dr.  PO  Box  10  .... 

600  Second  Ave 

87  Justk»  Ave.  Rt  10  ..„ 


5547  W.  Century  Blvd 


4999  Eisenhower  Pkwy 


..„.. 


600  E.  Lake  St * 

1707  W.  Market  St 

1803  E.  Empire  

1550  SL  Rte.  50 

800  E.  Main  St  

2423  Old  Country  Inn  Rd 

305  Marketview  Dr  

800  S.  Michigan  Ave 

11601  W.  TouhyAve  

540  N.  Milwaukee  Ave  ... 

8535  W.  Higgins  St 

5615  N.  Cumberland 

5631  S.  LaGrange  Rd 

383  Winch  Rd 

389  Lynch  Dr 

377  Lynch  

5100  Hickory  Point  Frontage  Rd 
1429  Hckory  Point  Dr 

134  Bamett  Ave  „ 

PO  Box  163. 1-70  and  Rte.  127 

6080  Gumee  Mills  Blvd.  E  

6090  Gumee  Mills  Blvd.  E  

1003  W.  Morton 

135  S.  Larkin  Ave 

1730  McDonough  St  

1750  5th  

3003  Corporate  W.  Dr 

110  Ohren  Ln.  1-65  and  Rt  16  . 

1400  N.  Lafayette 

300  Broadway  Ave.  E  

205  McFall  Rd.  1-57  &  Rt  16  ... 
2301  N.  Mannheim  Rd 


City/state/zip 


Berkeley  Springs,  WV  25411 

Capon  BrkJge,  WV  2671 1  

Carlo.  WV  26337 

Charleston.  WV  25306 

Clarksburg,  WV  26301  


Davis,  WV  26260 


Davis.  WV  26260  , 

Fairlea.  WV  24902  , 

Franklin.  WV  26807 , 

Glenville,  WV  26351 

Hurricane.  WV  25526 

Kenova.  WV  25530 

Mineral  Wells.  WV  26150 

Morgantown.  WV  26505 , 

Morgantown,  WV  26505 

New  Martinsville,  WV  26155  .. 

Nitro,  WV  25143 

Parkersburg.WV  26101  

Rainelle.  WV  25962  

Ravenswood.  WV  26164 

Ravenswood.  WV  26164 

Ripley.  WV  25271  

Saint  Albans.  WV  25177 

Saint  Marys.  WV  26170  

Snowshoe,  WV  26209 

Snowshoe.  WV  26209 

South  Charleston,  WV  25303 
West  Logan.  WV  25601  


Los  Angeles.  CA  90045 


Macon,  GA  31206 


Addison,  IL  60101  

Btoomington.  IL  61701  . 
Btoomington.  IL  61704  . 
BourtX)nnais.  IL  60914  . 
Cartjondale.  IL  62901  ... 

Caseyville.  IL  62232 

Champaign,  IL  61821  ... 

Chicago,  IL  60605 

Chrcago,  IL  60666 

Chicago,  I L  6061 1  

Chrcago,  IL  60631  

Chicago,  IL  60631  

Countryside.  IL  60525  .. 

Danville.  IL  61832  

Danville.  IL  61832  

Danville.  IL  61832  

Decatur.  IL  62526 

Decatur.  IL  62526 

Forsyth.  IL  62535  

Greenville.  IL  62246 

Gumee.  IL  60031  

Gurnee.  IL  60031 

Jacksonville.  IL  62650  .. 

Joliet  IL  60435 

Joliet  IL  60436 

Uncoln.  IL  62656 

Usie,  IL  60532 

LitchfieW.  IL  62056  „ 

Macomb,  IL 

Mattoon.  IL  61938 

Mattoon.  IL  

Melrose  Park,  IL  60160 


Telephone 


(304)  258-4500 
(304)  856-2653 
(304)  643-2931 
(304)  925-2592 
(304)  623-3716 

(304)  866^121 

(304)  866-4801 
(304)  645-7070 
(304)  358-7400 
(304)  462-7316 
(304)  562-3346 
(304)  45^-2201 
(800)  228-5150 
(304)  599-1680 
(304)  292-3374. 
(304)  455-2750 
(304)  755-8341 
(304)424-5100 
(304)  438-8571 
(304)  273-2830 
(304)  273-9356 
(304)  372-5949 
(304)  727-2201 
(304)  684-2233 
(304)572-1000 
(304)572-1000 
(304)  744-4900 
(304)  752-3210 


(310)  64&-4000 


(912)  781-4343 


(708)  834-6800 
(309)  829-6292 
(309)  663-1361 
(815)  935-1334 
(618)529-1100 
(618)397-3300 
(217)352-4055 
(312)  939-2800 
(312)  '586-8000 
(312)  836-0100 
(312)  693-4444 
(312)  693-5800 
(708)  352-8480 
(217)443-8004 
(217)443-3388 
(217)443-4499 
(217)875-6800 
(217)  877-5577 
(217)875-1166 
(618)  664-3030 
(708)  855-8866 
(708)  855-8868 
(217)479-0303 
(815)  744-1770 
(815)  725-8855 
(217)  732-9641 
(708)  505-0900 
(217)324-7788 
(309)833-5511 
(217)235-0313 
(217)  235-8888 
(708)  455-0100 
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Index 


IL0162 
IL0118 
tL0409 
IL04e6 
IL0438 
IL0465 
IL0122 
IL0120 
IL0101 
IL0076 
tL0439 
ILOSII 
tL0482 
ILOieO 
IL0223 
IL0212 
IL0161 
IL0481 
IL0110 
IL0520 
IL0239 
IL0489 

IL0197 
IL0026 
IL0293 
IL0053 
IL0316 
IL0029 
IL0317 
IL0004 
IL0495 
IL0123 
IL0057 

Kansas 

KS0143 

Minnesota 

MN0154 
MN0210 

MN0015 

MN0106 
MN0227 
MN0035 
MN0217 
MN0235 
MN0051 

MN0052 

MN0236 

MN0281 
MN0226 

Missouri 

MO0072 
MO0234 
MO0156 

MO0075 
MO0043 

MO0144 
MO0210 
MO0073 
MO0254 
MO0244 
MO0018 


Property  Name 


Super  8  Motel  Mendota 

Best  Western  Moline 

Comfort  Inn  Moline „... 

Motel  6  Moline 

Comfort  Inn  Morris 

Holklay  Inn  Napervilie 

Days  Inn  Niles „. 

Hilton  Hotel  Northbrook 

Hilton  Inn  Oak  Lawn 

Holklay  Inn  Oak  Lawn 

Comfort  Suites  Peoria 

Holiday  Inn  Peoria 

Resklence  Inn  Peoria 

Super  8  MotefPrincton  

Super  8  Motel  Quincy  

Days  Inn  Robinson 

Super  8  Motel  Rochelle „.... 

Residence  Inn  Rockford  „ 

Best  Western  O'Hare  „ 

Marriott  Suites  Chicago  O'Hare 

Marriott  Hotel  Schaumburg  

SummertiekJ  Suites 

SchaumtMjrg. 

Hampton  Inn  O'Hare  

Hilton  Hotel  North  Shore 

FairfieW  Inn  SpringfieW  

Hilton  Hotel  Springfiekj 

Holiday  Inn  SpnngfjeW  East 

Super  8  Motel  Tuscola 

Travetodge  Urt>ana 

Travelodge  Vandalia  

Comfort  Inn  Waukegan 

Budgetel  Wiltowbrook 

Super  8  Motel  Woodstock 


Harvey  Hotel 


Ameridnn  Motel 

Wyndham      Garden      Hotel— 

Bloomington. 
Blue  Earth  Super  8  Motel 

Best  Western  Northwest  Inn 

Holiday  Inn  Duluth _ 

Econo  Lodge  

Holkjay  Inn  of  International  FaHs 

Best  Western  American  Inn  

Ramada  Plaza  Hotel  Minneapo- 
lis. 

Rivenwood  Metro  Business  Re- 
sort. 

Best  Western  Sokjiers  Field 
Tower  &  Suites. 

Kahler  Plaza  Hotel  

HolkJay  Inn 


Comfort  Inn 

Clarion  at  Fall  Creek  Resort  

Quality  Inn-Shephard  Hills  Ex- 
pressway. 

Comfort  Inn 

Kansas  City  MarrkM  Downtown 
Hotel. 

Oxford  Inn 

Oxford  Inn 

Comfort  Inn 

Comfort  Inn— North 

Econo  Lodge  

2750 „ 


PO  Box/Rt  No/street  address 


508  Hwy.  34E 

2520  52nd  Ave 

2600  52nd  Ave 

2359  69th  Ave 

70  Gore  Rd  W  

1801  N.  Naper  Blvd 

6450  W.  Touhy  Ave  „... 

2855  N.  Milwaukee  Ave  

9333  S.  Ck»ro  Ave 

4140  W.  95th  St  

4021  War  Memorial  Dr 

4400  N.  Brandywine  Dr 

4201  N.  War  Memorial  Dr  ... 

2929  N.  Main  St  

224  N.  36th  St 

1500  W.  Main 

601  Hwy.  38E 

7542  Cok)sseum  Dr  

10300  W.  Higgins  Rd 

6155  N.  River  Rd  

50  N.  Martingale  Rd 

901  E.  WoodfieW  Office  CT 


3939  N.  Mannheim  Rd 
9599  N.  Skokie  Blvd  .... 

3446  Freedom  Dr 

700  E.  Adams  St 

3100  S.  Dirksen  Pkwy  . 

Rt.  36  E  

409  W.  University 

1500  N.  6th  St 

3031  Belvidere  

855  79th  ST 

1200  Davis  Rd 


549  S.  Rock  Road 


Hwy.  71  and  Lake  Rd 
4460  W.  78th  St  Or  .. 


PO  Box  394.  1120  North  Grove 
Street. 

6900  Lakeland  Ave.  N 

200  W.  1st  St 

P.O.  Box  667.  Hwy.  61  E 

1500  Hwy.  71  

3924  Excelsior  Blvd 

12201  Rklgedale  Dr 

10990  95th  St  NE 


401  SW  6th  St 


101  SW  First  Avenue 
75S.37ttiAve  


2427  Mid  Amerkan  Industr. 

#1  Fall  Creek  Dr 

3269  Shepherd  Hills  Exp  ... 


1926  Jefferson  St 
200  W.  12th  St  .... 


Dr 


868  E.  HWY  60  

868  E.  HWY  60  ......... 

1200  HWY.  92 

2550  North  Glenstone 

2808  N.  Kansas 

Plaza  Way 


City/state/zip 


Mendola.  IL  61342 

Moline.  IL  61265 

Moline.  IL  61265 

Moline.  IL  61265 

Morris.  IL  60450  

Napervilie.  IL  60563  

Niles,  IL  60714  

Northbrook.  IL  60062  

Oak  Lawn,  IL  604532517 

Oak  Lawn,  IL  60453 

Peoria,  IL  61614 

Peoria,  IL  61614 

Peoria,  IL  61614 

Princeton,  IL  61356 

Quincy,  IL  62301  

Robinson.  IL  62454  

Rochelle.  IL  61068 

Rock»Ofd,IL  61107 

Rosemont  IL  60018 

Rosemom,  IL  60018 

Schaumburg,  IL  60173  .... 
Schaumburg,  IL  60173  .... 


Schiller  Park.  IL  60176 

Skokie,  IL  60077  

SpringfieW,  IL  62704  ... 
SpringfieW,  IL  62701  ... 
SpringfieW,  IL  62703  ... 

Tuscola,  IL 

Urtana.  IL  61801  

Vandalia.  IL  62471  

Waukegan,  IL  60085  ... 
Wiltowbrook,  IL  60521  . 
Woodstock,  IL  60098  .. 


Wchita.  KS  67207 


Blackduck,  MN  56647  ... 
Bkxxnington,  MN  55435 

Blue  Earth,  MN  56013  ... 


Brooklyn  Park.  MN  55428 

Duluth,  MN  55802  

Grand  Marais,  MN  556040667 
International  Falls,  MN  56649  . 

Min.Teapolis,  MN  55416  

Minnetonka.  MN  55350  


Montk:ello,  MN  55362 

Rochester,  MN  55902 

Rochester,  MN  55902 
St  Ctoud,  MN  56301  .. 


Boonville,  MO  65233 
Branson,  MO  65616  . 
Branson,  MO  65616  . 


Jefferson  City,  MO  65109 
Kansas  City.  MO  64105  ... 


Monett,  MO  65708  

Monett,  MO  65708  

Platte  City,  MO  64079 

SpringfieW.  MO  65803-4738 

SJaringfieW.  MO  65803  

St  Charies.  MO  63303  


Telephor>e 


(815)  539-7429 
(309)  762-9191 
(309)  762-7000 
(309)  764-871 1 
(815)942-1433 
(708)  505-4900 
(708)  647-7700 
(708)  480-7500 
(708)  425-7800 
(708)  425-7900 
(309)688-3800 
(309)686-8000 
(309)  681-9000 
(815)  872-8888 
(217)  228-8808 
(618)  544-8448 
(815)  562-2468 
(815)227-0013 
(708)  296-4471 
(708)  696-4400 
(708)  240-0100 
(708)  619-6677 

(708)  671-1700 
(708)  679-7000 
(217)  793-9277 
(217)789-1530 
(217)529-7171 
(800)800-6000 
(217)  328-3521 
(618)283-2363 
(708)  623-1400 
(708)  654-0077 
(815)337-8808 


(316)  686-7131 

(218)835-4500 
(612)  831-3131 

(507)  526-7376 

(612)  56&-fle55 
(218)  722-1202 
(218)  387-2500 
(218)283-4451 
(612)  927-7731 
(612)  593-0000 

(612)441-6833 

(507)  288-2677 

(507)  280-6000 
(612)  253-9000 


(816)882-6317 
(417)  334-6404 
(417)  335-6776 

(314)  636-2797 
(816)  421-6800 

(417)23S-6039 
(417)235-8039 
(816)  431-5430 
(417)866-6255 
(417)869-5600 
(314)949-8700 
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Index 


Property  Name 


PO  Box/Rt  No/street  address 


City/state/zip 


Telephone 


MO0074 
MO0036 

MO0099 
MO0096 
MO0171 

Mississippi 

MS(X)70 

Nebraska 

1^JE0057 
NE0007 

New  Jersey 

NJ0195 
NJ0196 
NJ0198 

Oklahoma 

OK0033 
OK0068 

Pennsylvania 

PA0025 
PA0023 
PA0036 
PA0041 
PA0399 
PA0403 
PA0060 
PA0016 

PA0111 
PA0127 
PA0153 
PA0170 
PA0181 
PA0190 
PA0204 
PA0205 
PA0012 
PA0218 
PA0240 
PA0276 
PA0019 
PA0018    . 

Tennessee 

TN0264 

Texas 
TX0548 

TX0550 

Utah 

UT0022 

UT0071 

Washington 

WA0237 

WA0158 

WA0174 

WA0154  . 

WA0235 

WA0062 

Wisconsin 

WI0217 


Comfort  Inn 

Holiday  Inn  St.  Louis  Converv 
tion  Center. 

St  Louis  Hotel  Ventures 

Econo  Lodge 

Smalley's  Motel  .. 


Comfort  Inn  of  Greenwood 


Rath  Inn 

Holiday  Inn  Express 


Holiday  Inn  Boardwalk  

Mcintosh  Inn  of  East  Brunswick 
Mcintosh  Inn  of  Mount  Laurel  .. 


Comfort  Inn,  Ardmore 

Comfort   Inn   North   Otdahoms^ 
City. 


Comfort  Inn 

Econo  Lodge ...... 

Comfort  Inn  Pocdno  

Comfort  Inn 

Comfort  Inn  of  Bethlehem  ... 
Comfort  Suites  Bethlehem  .. 
Radisson  Penn  Harris  Hotel 
Econo  lodge  of  Douglasville 

Comfort  Inn  Phila  Airport  ...„ 

Comfort  Inn 

Friendship  Inn  Hershey 

Comfort  Inn 

Econo  Lodge  South 

Mcintosh  Inn 

Desmond  Great  Valley 

Mcintosh  Inn 

Comfort  Inn  West 

Rodeway  Inn  Airport . 

Mcintosh  Inn „.... 

Econo  Lodge  

Hawthorn  Suites  Hotel  

Quality  Inn 


Holiday  Inn  Worlds  Fair  &  Con 
vention  Center. 


Oakridge  Motor  Inn  .. 
Sheraton  Tyler  Hotel 


Seven    Peaks    Resort    Hotel 

Provo  Park  Hotel. 
Ecorw  Inn  


Comfort  Inn 

Clarion  Inn  at  Totem  Lake 

Comfort  Inn  Sea  Tac 

EcoTK)  Lodge » 

Comfort  Inn , 

Comfort  Inn _., 


Miwaukee  Marriott  Brookfiek] 


3730  S.  Undtwrgh  Blvd 
811  N.  9th  St 


901  N.  First  St 

HC6B0X  107B  

813  Main,  Bus  Rt  60 


401  HWY  82  West 


13006  238th  Street . 
3001  Chicago  St 


Chelsea  Ave  &  Boardwalk 

764  Route  18 

1132  Route  73 


2700  W.  Broadway 

4017  N.W.  39th  Expressway 


7625  Imperial  Way  

Test  2115  Downyflake  LN 

POBox  184  Rt.  611  

3660  Street  Rd 

3191  Highfield  Drive 

120  West  Third  Street 

1150  Camp  Hill  Bypass 

Route  422W  387  Ben  Franklin 
Hwy. 

53  Industrial  Hwy 

50  Pine  Dr 

43  W.  Areta  Ave 

550  W.  Dekalb  Pike  

2140  US  Highway  30  East 

2307  Lincoln  Hwy.  E  '. 

One  Liberty  Blvd 

One  Morehall  Rd 

6325  Carlisle  Pike  Rt.  11  

800  Eisenhower  Blvd  

130  Limekiln  Rd 

P.O.  Box  581,  RR  1  

700  MansfiekJ  Ave 

234  Route  15 


525  Henley  St , 


P.O.    Bex   43.    1H-10   &   U.S. 

Hwy.  77. 
5701  S.  Broadway 


101  W.  100  N ;. 

460  E.  Saint  George  Blvd 


440  Three  Rivers  Drive  ... 
12233  Totem  Lake  Way  .; 
19333  Pacific  Highway  S 
13910  Pacific  Highway  S 
13207  NE  20th  Avenue  ... 
520  N  Second  Avenue  .... 


SL  Louis,  MO  63127 
St  Louis,  MO  631 01 


St  Louis,  MO  63102  .... 
St  Roberts,  MO  65583 
Van  Buren,  MO  63965  . 


Greenwood,  MS  38930 

Greenwood,  NE  68366  . 
Omaha,  NE  68131  


Atlantk:  City,  NJ  08401 

East  Brunswick,  NJ  08816 
Mount  Laurel,  NJ  08054  .... 


Ardmore,  OK  73401  

Oklahoma  City,  OK  73112 


Allentown,  PA  18106  .... 
Allentown,  PA  18103  .... 
Bartonsville,  PA  18321  . 
Bensalem,  PA  19020  ... 
Bethlehem,  PA  18017  .. 
Bethlehem,  PA  18015  .. 
Camp  Hill,  PA  17011  .... 
Douglasville,  PA  19518 


Essington,  PA  19029 

Greencastle,  PA  17225 

Hershey,  PA  17033 

King  of  Prussia.  PA  19406  .... 

Lancaster.  PA  17602 

Lancaster.  PA  17602 

Malvern,  PA  19355 

Malvern.  PA  19355 

Mechanicsburg,  PA  17055  .... 

Middletown,  PA  17057  

New  Cumberland,  PA  17070 

Pine  Grove.  PA  17963 

Pittsburgh,  PA  15205  

Wiiliamsport,  PA  17701  


Knoxville,  TN  37902 


Schulenberg.  TX  78956 
Tyler.  TX  75703 


375  South  Moorland  Rd BrookfiekJ,  Wl  53005 


Povo,  UT  84601  

Saint  George.  UT  84770 


Kelso.  WA  98626 

Kirkland,  WA  98034  ...... 

Seattle,  WA  98188 

Seattle,  WA  98168 

Vancouver,  WA  98686  .. 
Walla  Walla,  WA  99362 


(314)  842-1200 
(314)  421-4000 

(314)  241-4200 
(314)  336-7272 
(314)  323-4263 


(601)  453-5974 

(402)  944-3313 
(402)  345-2222 

(609)  348-2200 
(908)  238-4900 
(609)  234-7194 


(405)  226-1250 
(405)  947-0038 


(610)391-0344 
(610)  797-2200 
(717)467-1500 
(215)245-0100 
(610)865-6300 
(610)882-9700 
(717)763-7117 
(610)385-3016 

(610)  521-9800 
(717)  597-8164 
(717)533-7054 
(610)962-0700 
(717)397-1900 
(717)299-9700 
(215)296-9800 
(610)  279-6000 
(717)790-0924 
(717)939^147 
(717)774-8888 
(717)345-4099 
(412)  279-6300 
(717)323-9801 


(615)  522-2800 

(409)  743-4192 
(903)  561-5800 

(801)377^700 
(801)673-4861 


(206)  425-^600 
(206)  821-2202 
(206)878-1100 
(206)244-0810 
(206)  574-6000 
(509)  525-2522 


(414)786-1100 
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Index 


West  Virginia 

WV0113 
WV0036 
WV0126 

WV0034 
VW0149 
WV0071 
WV0022 
WV0006 
WV0055 
WV0084 
WV0087 
WV0063 

WV0070 

WV0067 
WV0068 
WV0143 

WV0144 
WV0019 

DELETIONS 
Nebraska 

NE0102 

Tennessee 

TN0035 
TN0086 
TN0119 

West  Virginia 

WV0125 


Property  Name 


Friendship  Inn „ 

Comfort  Inn _ 

Beaver  Rklge  Condo's-Ash  & 
Beach  Lodhge. 

Super  8  Motel 

Grantsville  Hotel  ._ 

Days  Inn 

Days  Inn 

Holklay  Inn  

Hoiklay  Inn  (Star  City)— Btdg.  C 

Travelers  Inn 

Super  8  Motel 

Yokums  Vactkxiland  Motel  & 
Cabins. 

Silver  Creek  Lodge  at  Snow- 
shoe. 

Spruce  Lodge „ 

Timberline  Lodge 

Ramada  Inn  Motorkxige-Main 
&  BUgs.  2  &  3. 

Red  Roof  Inn— Main  &  BMg.  2  . 

CSX  Hotels  The  Greenbrier 


Best  Western  Stagecoach  Inn 


Garden  Plaza  Hotel ... 

Garden  Plaza  Hotel 

Garden  Plaza  Hotel 

Blackbear  Woods  Resort 


PO  Box/Rt  No/street  address 


RT.  119.  P.O.  Box  1536  .._ 

102  Racer  Dr 

P.O.  Box  50,  Rt  1 

911  Dunbar  Ave 

P.O.  Box  560 

Putman  Village  Dr 

635  N.  Jefferson  St 

301  Foxcrofl  Ave 

1400  Saratoga  Ave  

519  N.  State  Rt  2  ....". 

102  Duke  St  

HC  59.  Box  3 

1  Silver  Creek  Pkwy 

P.O.  Box  10.  Snowshoe  Dr 
P.O.  Box  10.  Snowshoe  Dr 
2nd  Ave.  &  B  St  

4006  McCorkie  Ave.  SW  ... 
Statkxi  A  Box  2025 


201  Stagecoach  Trail 


211  Mockingbird  Ln 
1850  OU  Fort  Pkwy 
215  S.  Illinois  Ave  .. 

P.O.  Box  55.  Rt  1  .. 


City/state/zip 


ChapmanviHe,  WV  25508  ... 

Cross  Lanes.  WV  25313 

Davis.  WV  26260  

Dunbar.  WV  25064 „ 

Grantsville.  WV  26147  

Hurricane.  WV  25626  _ 

Lewisburg.  WV  24901  

Martinsburg,  WV  25401  

Morgantown,  WV  26505 

New  Martinsville.  WV  26155 

Ripley.  WV  25271  

Seneca  Rocks,  WV  26884 

Slatyfork.  WV  26291  

Snowshoe,  WV  26209 _... 

Snowshoe.  WV  26209 

South  Charleston,  WV  25303  ... 

South  Charteston.  WV  25309  ... 
White     Sulphur     Spgs..     WV 
24986. 


OgaHala,  NE  69153 


Johnson  City.  TN  37601 
Murtreesboro.  TN  37130 
Oak  Rklge.  TN  37830  .„. 


Davis.  WV  26260 


Telephone 


(304)  855-7182 
(304)  776-«)70 
(304)  86&-4572 

(304)768-6888 
(304)  354-7857 
(304)  757-8721 
(304)  645-2345 
(304)  267-6500 
(304)  599-1680 
(304)455-3556 
(304)  372-8880 
(304)  567-2351 

(304)  572-4000 

(304)  572-2900 
(304)  572-2900 
(304)  744-4641 

(304)  744-1500 
(304)536-1110 


(308)284-3656 


(615)929-2000 
(615)  895-6555 
(615)  481-2468 


(304)866-4391 


IFR  Doc  94-26547  Filed  10-25-94;  8:45  am) 
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Letter  of  Map  Change  DistrilMition 
Service 

AGENCY:  Federal  Emei^gency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
availability  of  a  subscription  service  for 
receiving  copies  of  Letters  of  Map 
Change  (LOMCs). 
DATES:  The  subscription  service  is 
currently  available  for  LOMCs  effiective 
on  and  after  October  1. 1994. 
FOR  INFORMATION  CONTACT:  InformaUon 
about  the  subscription  service  may  be 
requested  by  writing  to  the  following 
addresses:  If  you  are  located  east  of  the 
Mississippi  River  or  in  Minnesota, 
address  your  request  as  follows:  Letter 
of  Map  Change  Distribution 
Coordinator-East.  2953  Prosperity 
Avenue.  Fairfax.  Virginia  22031.  If  you 
are  located  west  of  the  Mississippi  River 
or  in  Louisiana,  address  your  request  as 
follows:  Letter  of  Map  Change 


Distribution  Coordinator-West.  3601 
Eisenhower  Avenue,  Suite  600, 
Alexandria,  Virginia  22304. 

SUPPLEMENTARY  INFORMATION:  FEMA 
announces  a  new  product  for  those  who 
are  interested  in  National  Flood 
Insurance  Program  maps  and 
determinations  made  by  LOMCs.  Those 
interested  may  now  subscribe  to  the 
Letter  of  Map  Change  Distribution 
Service  and  receive  complete  copies  of 
the  approximately  5.200  LOMCs,  as  well 
as  denied  LOMC  applications  issued 
each  year.  These  LOMC  copies  will  be 
appropriately  annotated  to  protect  the 
privacy  of  individuals.  Subscriptions 
will  be  for  a  one-year  period  beginning 
with  the  date  that  a  complete 
application,  with  appropriate  fee,  is 
received.  Copies  of  LOMCs  will  be 
provided  during  the  first  and  third 
weeks  of  each  month.  The  first  two 
issues  will  be  distributed  on  or  about 
November  1,1994,  and  November  15, 
1994.  and  will  include  those  LOMCs 
effective  from  October  1  through 
October  IS,  1994,  and  October  16 
through  October  31. 1994.  respectively. 


Dated:  October  18, 1994. 
Richard  T.  Meore, 
Associate  Director  for  Mitigation. 
(PR  Doc.  94-26546  Filed  10-25-94;  8:45  am] 
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FEDERAL  MARniME  COMMISSION 
Notice  Of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW..  9th  floor.  Interested 
parties  may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
48  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
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Commission  regarding  a  pending 
agreement. 
Agreement  No.:  203-011474. 
Title:  CSAV/CCNI  Car  Carrier 
Agreement. 
Parties: 
Compania  Sud  Americana  De 

Vapores,  S.A. 
Compania  Chilena  De  Navegacion 

Interoceanica,  S.A. 
Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss,  agree 
and  establish  rates,  charges,  rules  and 
practices,  deployment  and  utilization  of 
vessels,  charter  space  to  and  from  one 
another,  and  rationalize  sailings  in  the 
trade  between  East  Coast  ports  of  the 
U.S.  (Maine  to  Key  West.  Florida)  and 
ports  in  Panama  and  on  the  West  Coast 
of  South  America  (Balboa  to  Concepcion 
Bay  Chiie  Range)  principally  Peru  and 
Chile)  and  inland  and  coastal  points 
(including  Argentinian  and  Bolivian 
points).  Adherence  to  any  agreement 
reached  is  voluntary. 
Agreement  No.:  232-011475. 
Title:  Hanjin/Tricon  Agreement. 
Parties: 

Cho  Yang  Shipping  Co.  Ltd. 
DSR-Senator  Lines 
Hanjin  Shipping  Co.,  Ltd. 
Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space  to 
and  from  one  another,  and  rationalize 
sailings  in  the  trade  from  and  to  U.S. 
Atlantic  Coast  ports  (Bangor,  ME/Key 
West,  FL  range]  and  to  and  from  ports 
in  the  United  Kingdom  and  North 
European  Continent  (Le  Havre/Hamburg 
range). 
Agreement  No.:  224-200259-009. 
Title:  Jacksonville  Port  Authority/ 
Crowley  American  Transport.  Inc. 
Terminal  Agreement. 
Parties: . 

Jacksonville  Port  Authority. 
Crowley  American  Transport,  Inc. 
Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement 
Agreement  No.:  224-200888. 
Title:  Port  of  Oakland/Marine 
Terminals  Corporation  Terminal 
Agreement. 
Parties: 

Port  of  Oakland  ("Port") 
Marine  Terminals  Corporation 

C'MTC") 
Synopsis:  The  proposed  Agreement 
provides  MTC  with  terminal  services  at 
the  Port's  Ninth  Avraiue  Terminal.  As 
compensation,  MTC  will  pay  the  Port  70 
percent  of  dockage  and  wharfage  and  90 
percent  of  whar^ige  tariff  charges 
subject  to  certain  agreed  upon 
provisions.  The  Agreement  has  an 
initial  term  of  two  years. 

Dated:  October  20, 1994. 
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B;  r  Older  of  the  Federal  Maritime 
Con  inission. 
JosiphCPoUdag, 
Sedetary. 

(FRboc.  94-26472  Filed  10-25-94;  8:45  ami 
Biu^  COM  trao-oi-M 
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International,  Inc.  v.  Tran» 
AHintfc  Agreement  and  Its  Member 
Linpts;  Notice  of  Filing  of  Complaint 
Assignment 

lotice  is  given  that  a  complaint  filed 
by  Rose  bitemational,  Inc. 
("domplainant")  against  Trans- Atlantic 
Agreement,  and  jointly  and  severally  its 
member  lines  ("Respondents")  was 
served  October  21, 1994.  Complainants 
aU<  ige  that  Respondents  violated 
sec  tions  10(b)  (1),  (4).  ClO),  (12),  (14)  and 
(IS  I  of  the  Shipping  Act  of  1984,  46 
U.J  ;.C.  app.  §§  1709(b)  (1).  (4).  (10),  (12), 
(1^ )  and  (15)  by  knowingly  and  willfully 
act  epting  cargo  for  the  account  of 
vaj  ious  shippers  of  household  goods 
wt  0  are  NVOCCs  without  tariffs  or 
bo  ids  on  file  with  the  Commission;  by 
en  ering  into  unlawful  service  contracts 
wi  h  these  shippers  resulting  in  rates  for 
thqm  that  discriminate  against 
cotiplainant;  and  by  allowing  these 
shippers  to  obtain  transportation  at  less 
than  the  rates  contained  in 
Re  ;pondents'  tari&  through  unjust  and 
un  air  devices  or  means. 

'  "his  proceeding  has  been  assigned  to 
th(  office  of  Administrative  Law  Judges. 
He  aring  in  this  matter,  if  any  is  held, 
sh  ill  commence  within  the  time 
liiiitations  prescribed  in  46  CFR  502.61. 
anti  only  after  consideration  has  been 
gi-  en  by  the  parties  and  the  presiding 
of  icer  to  the  use  of  alternative  forms  of 
di  pute  resolution.  The  hearing  shall 
in  :Iude  oral  testimony  and  cross- 
ex  imination  in  the  discretion  of  the 
pr  )siding  officer  only  upon  proper 
sh  Dwing  that  there  are  genuine  issues  of 
m  iterial  fact  that  cannot  be  resolved  on 
th  J  basis  of  sworn  statements,  affidavits, 
d«  positions,  or  other  documents  or  that 
th  i  nature  of  the  matter  in  issue  is  such 
th  it  an  oral  hearing  and  cross- 
e>  amination  are  necessary  for  the 
d(  velopment  of  an  adequate  record. 
P  irsuant  to  the  further  terms  of  46  CFR 
51  2.61,  the  initial  decision  of  the 
p:  esiding  officer  in  this  proceeding  shall 
b<  issued  by  October  23. 1995,  and  the 
fi:  lal  decision  of  the  Commission  shall 
\n  issued  by  February  23, 1996.' 
)<  »pli  C  Polking, 
St  cretary. 

IF  R  Doc.  94-26475  Filed  10-25-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Citizens  Bancsiiares,  Inc.,  et  al.;  Notice 
of  Applications  to  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  insp)ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  17. 1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Citizens  Bancshares,  Inc., 
Salineville,  Ohio;  to  engage  de  novo  in 
the  permissible  nonbanking  activity  of 
courier  services,  pursuant  to  § 
225.25(b)(lQ)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 
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1.  West  Concord  Bancshares,  Inc., 
West  Concord,  Minnesota;  to  engage  de 
novo  in  making  real  estate,  installment, 
and  commercial  loans  for  its  own 
account,  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  20. 1994. 

Jennifier  J.  Joluison, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-26479  Filed  10-25-94;  8:45  am] 
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Mid  Am,  Inc.;  Acquisition  of  Company 
Engaged  in  Permissible  Nonbanking 
Activities 

The  oi^anization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
aa»mpanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hcAing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  21, 
1994. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 


East  Sixth  Street,  Cleveland,  Ohio 
44101: 

I.  Mid  Am,  Inc.,  Bowling  Green,  Ohio; 
to  acquire  Lucas  County  Credit  Bureau. 
Inc.,  Toledo,  Ohio,  and  thereby 
indirectly  acquire  MWN  Corporation. 
St.  Petersburg.  Florida,  and  engage  in 
check  verification,  pursuant  to  § 
225.25(b)(22)  of  the  Board's  Regulation 
Y,  and  debt  collection,  pursuant  to  the 
provision  of  §  225.25(b)(23)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  20, 1994. 
Jenniter  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-26480  Filed  10-25-94;  8:45  am) 
BiLLma  cooc  ttio-oi-r 


Mid  Am,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  heu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  21, 1994. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

J.  Mid  Am.  Inc.,  Bowling  Green,  Ohio; 
to  acquire  100  percent  of  the  voting 
shares  of  ASB  Bankcorp.  Inc..  Adrian, 
Michigan,  and  thereby  indirectly 
acquire  Adrian  State  Bank.  Adrian. 
Michigan. 

B.  FedCTal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 


Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  First  Security  Bankshares,  Inc., 
Lavonia,  Georgia;  to  acquire  95.1 
percent  of  the  voting  shares  of  Braseiton 
Banking  Company,  Brasehon,  Georgia. 

2.  Hancock  Holding  Company, 
Gul^ort.  Mississippi;  to  merge  with 
First  Denham  Bancshares,  Inc..  Denham 
Springs,  Louisiana,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Denham  Springs,  Denham  Springs, 
Louisiana. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Bankers'  Bank  of  the  West  Bancorp, 
Inc.,  Denver,  Colorado:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bankers' 
Bank  of  the  West,  Denver,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  20, 1994. 
Jennifer  J.  JohnsoB. 
Deputy  Secretary  of  the  Board. 
(FR  Doc  94-26481  Filed  10-25-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Program  Announcement  No.  93612- 
952,  Availability  of  Financial 
Assistance  for  the  Mitigation  of 
Environmental  Impacts  to  Indian  Lands 
Due  to  Department  of  Defense 
Activities 

AGENCY:  Administration  for  Native 
Americans.  Administration  for  Children 
and  Families,  Department  of  Hbalth  and 
Human  Services. 

ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  to  assist 
eligible  applicants  address 
environmental  problems  and  impacts 
from  Department  of  IDefense  activities  to 
Indian  lands. 

DEFiNmON:  For  purposes  of  this  program 
aimouncement,  Indian  lands  is  defined 
as  all  lands  used  by  American  Indian 
tribes  and  Alaska  Native  Villages. 
SUMMARY:  The  Congress  has  recognized 
that  Department  of  Defense  activities 
may  have  caused  environmental 
problems  for  Indian  tribes  and  Alaska 
Natives.  These  environmental  hazards 
can  negatively  impact  the  health  and 
safety  as  well  as  their  social  and 
economic  welfare.  Accordingly,  the 
Congress  has  taken  steps  to  help  those 
affected  begin  to  mitigate  environmental 
impacts  from  Department  of  Defense 
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activities  by  assisting  them  in  the 
planning,  development  and 
implementation  of  programs  for  such 
mitigation. 

This  environmental  mitigation 
program  was  begun  through  a  program 
announcement  published  on  December 
29, 1993  as  a  response  to  the 
E>epartment  of  Defense  Appropriations 
Act,  Public  Law  103-139,  which  was 
enacted  on  November  11, 1993.  This 
program  continues  under  Public  Law 
103-335  (the  Act),  enacted  on 
September  30, 1994.  Section  8094  of  the 
Act  states,  "Of  the  funds  appropriated  to 
the  Department  of  Defianse  (DOD)  for 
Operations  and  Maintenance  Defense — 
Wide,  not  less  than  SS.OOG.OOO  shall  be 
made  available  until  expended  to  the 
Administration  for  Native  Americans 
within  90  days  of  enactment  of  this  Act: 
Provided  That  such  funds  shall  be  made 
available  only  for  the  mitigation  of 
environmental  impacts,  including 
training  and  technical  assistance  to 
tribes,  related  administrative  support, 
the  gathering  of  information, 
documenting  of  environmental  damage, 
and  developing  a  system  for  prioritizing 
of  mitigation,  on  Indian  lands  resulting 
from  Department  of  Defense  activities: 
Provided  further,  That  the  Department 
of  Defense  shall  provide  to  the 
Committees  on  Appropriations  of  the 
Senate  and  House  of  Representatives  by 
September  30, 1995,  a  simimary  report 
of  all  environmental  damage  that  has 
occurred  on  Indian  land  as  a  result  of 
DOD  activities,  to  include,  to  the  extent 
feasible,  a  list  of  all  documents  and 
records  known  to  the  Department  that 
describe  the  activity  or  action  causing  or 
relating  to  such  environmental 
damage."  The  Administration  for  Native 
Americans  (ANA)  and  the  De{>artment 
of  De{ens«ii(IX)D)  announce  the 
availability  of  FY95  funds  for  eligible 
applicants  to  begin  the  process  of 
addressing  the  environmental  problems 
and  damage  caused  £com  defense 
activities. 

FOR  FURTHER  INFOnMATION  CONTACT:    ' 
Sharon  McCuUy— (202)  690-5780  or 
Rita  LeBe8u--(202)  690-5790  or  Gerry 
Gipp— (202)  690-6662  at  the 
Administration  for  Native  Americans, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue, 
SW..  Rro  348F.  Washingtwi,  DC  20201- 
0001. 

DATES:  The  closing  date  for  submission 
of  applications  is  August  18, 1995. 

A.  Introdactioa  and  Purpose 

The  program  announcement  states  the 
availability  of  any  unobligated  fiscal 
year  1994  and  fiscal  year  1995  financial 
assistance  to  eligible  applicants  using 


funds  provided  by  the  Department  of 
Elefense  through  the  Administration  for 
r«tive  Americans  for  the  purpose  of 
ntitigating  environmental  impacts  on 
Iqdian  lands  related  to  Department  of 
""sfense  activities. 
{Financial  assistance  awards  made 
ider  this  program  announcement  will 
on  a  competitive  basis  and  the 
proposals  will  be  reviewed  against  the 
etaluation  criteria  in  this 

Jnouncement. 
The  Federal  government  recognizes 
at  substantial  environmental 
problems,  resultant  from  defense 
activities,  exist  on  Indian  lands  and  will 
geographically  range  from  border  to 
t^rder  and  from  coast  to  coast.  The 
niture  and  magnitude  of  the  problems 
M^ll  most  likely  be  better  defined  when 
atected  Indian  tribes  and  Alaska 
I^tives  have  completed  environmental 
a!  sessments  called  for  in  Phase  I  ofjQiis 
fc  ur-phase  program. 

The  Federal  government  has  also 
recognized  that  Indian  tribes,  Alaska 
Niatives  and  their  tribal  organizations 
njust  have  the  opportimity  to  develop 
tljeir  own  plans  and  technical 
capabilities  and  access  the  necessary 
financial  and  technical  resources  in 
ofder  to  assess,  plan,  develop  and 
ii  iplement  programs  to  mitigate  any 
ii  ipacts  caused  by  Department  of 
Defense  activities. 

The  Administration  for  Native 
A  mericans  (ANA)  and  the  Department 
o  Defense  (DOD)  recognize  the 
p  >tential  environmental  problems 
c  eated  by  DOD  activities  that  may 
affect  air,  water,  soil  and  human  and 
netural  resources  (i.e.,  forests,  fish, 
p  ants).  H  is  also  recognized  that 
p  >tential  applicants  may  have 
s  leciallzed  knowledge  and  capabilities 
t(  address  specific  concerns  at  various 
h  vels  within  the  four  phase  program. 
U  nder  this  announcement  proix>sals 
v«  ill  be  accepted  for  any  and  all  of  the 
f(  ur  phases  or  one  specific  phase.  These 
p  lases  are:  Phase  I— assessment  of 
Ii  dian  lands  to  develop  as  complete  an 
ii  ventory  as  possible  of  environmental 
ir  ipacts  caused  by  E)epartment  of 
D  ifense  activities;  Phase  11 — 
i(  entification  and  exploration  of 
a  lemative  means  for  mitigation  of  these 
ii  ipacts  and  determination  of  the 
t<  chnical  merit,  feasibility  and  expected 
c(  ists  and  benefits  of  each  approach  in 
o  der  to  select  one  approach;  Phase  III — 
d  jvelopment  of  a  detailed  mitigation 
p  an,  and  costing  and  scheduling  for 
ii  iplementation  of  the  design,  including 
si  rategies  for  meeting  statutory  or 
re  gulatory  requirements  and  for  dealing 
w  ith  other  appropriate  Federal  agencies; 
aj  id.  Phase  IV — implementation  of  the 
n  ittgation  plan. 


The  following  are  some  known  areas 
of  concern.  It  is  expected  that  applicants 
may  identify  additional  areas  of  concern 
in  their  applications: 

•  damage  to  treaty  protected 
spawning  habitats  caused  by  artillery 
practice  or  other  defense  activities; 

•  damage  to  Indian  lands  and 
improvements  (e.g.  wells,  fences)  and 
facilities  caused  by  bombing  practice; 

•  damage  caused  to  range  and  forest 
lands  by  gunnery  range  activities; 

•  low-level  flights  over  sacred  sites 
and  religious  ceremonies  which  disrupt 
spiritual  activities; 

•  movement  of  soil  covering  the 
remains  of  buried  Indian  people  and 
artifacts  requiring,  by  tradition,  their 
reburial  in  traditional  rituals; 

•  operation  of  dams  by  the  Army 
Corps  of  Engineers  which  has  had 
adverse  impacts  on  spawning  beds  and 
treaty  fishing  rights  and  water  quality 
due  to  problems  of  siltation;  reduced 
stream  flows:  increased  water 
temperatures;  and.  dredge  and  fill 
problems; 

•  leaking  of  underground  storage 
tanks  on  lands  taken  from  Indians  for 
temporary  war-time  use  by  the 
Department  of  Defense ; 

•  unexploded  ordnance  from  gunnery 
and  bombing  practice  oa  Indian  lands 
resulting  in  significant  damage  to 
rangelands,  wildlife  habitat,  stock  water 
wells,  etc; 

•  disposal  activities  related  to 
removal  of  unexploded  ordnance, 
nuclear  waste  materials,  toxic  materials. 
and  biological  warfare  materials  from 
Indian  lands; 

•  transportation  of  live  ordnance, 
nuclear  waste,  chemical  and  biological 
warfare  materials  from  and  across 
Indian  lands; 

•  seepage  of  fluids  suspected  of 
containing  toxic  materials  onto  Indian 
lands; 

•  chlorofluorocarbons  (CFC's) 
resulting  from  abandoned  containers 
and/or  dumping  onto  Indian  lands; 

•  polychlorinated  biphenyls  (PCB's) 
from  transformers  which  have  been 
abandoned  and/or  dimiped  onto  Indian 
lands; 

•  public  heaUh  concerns  regarding 
electromagnetic  fields  surroundilig 
Defense-related  transmission  facilities 
which  cross  Indian  lands;  and 

•  reclamation  activities  required  to 
mitigate  any  or  all  of  the  above  stated 
conditions  and  other  activities  as  they 
become  known. 

B.  Proposed  Projects  To  Be  Funded 
With  FY  1994  and  1995  Funds 

The  purpose  of  this  announcement  is 
to  invite  single  year  (up  to  seventeen 
months  in  duration)  or  up  to  thirty-six 
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month  proposals  from  eligible 
applicants  to  undertake  any  or  all  of  the 
Phases; 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project,  requiring  more  than  12  months 
to  develop  and  complete,  affords 
applicants  the  opportunity  to  develop 
more  complex  and  in-depth  projects. 
Funding  after  the  first  12  month  budget 
period  of  an  approved  multi-year  project 
is  non-competitive  and  subject  to 
availability  of  funds,  (see  Part  E  for 
further  information) 

Phase  I:  The  purpose  of  Phase  I  is  to 
conduct  the  research  and  planning 
needed  to  identify  environmental 
impacts  to  Indian  lands  caused  by 
Department  of  Defense  activities  on  or 
near  Indian  lands  and  to  plan  for 
remedial  investigations  to  determine 
and  carry  out  a  preliminary  assessment 
of  these  problems.  These  activities  may 
include,  but  not  be  limited  to,  the 
following: 

•  conduct  site  inspections  to  identify 
problems  and  causes  related  to  DOD 
activities; 

•  identify  and  develop  approaches  to 
handle  raw  data  that  will  assist  in 
performing  comprehensive 
environmental  assessments  of  problems 
and  causes  related  to  DOD  activities; 

•  identify  approaches  and  develop 
methodologies  which  will  be  used  to 
develop  the  activities  to  be  undertaken 
in  Phases  II  and  III; 

•  identify  other  Federal  agency 
programs,  if  any,  that  must  be  involved 
in  mitigation  activities  and  their 
requirements; 

•  identify  potential  technical 
assistance  and  expertise  required  to 
address  the  activities  to  be  undertaken 
in  Phases  n  and  III;  and 

•  identify  other  Federal 
environmental  restoration  programs  that 
could  be  accessed  to  cooperatively 
coordinate  and  mobilize  resources  in 
addressing  short  and  long-term 
activities  developed  under  Phase  III. 

Phase  I  should  result  in  adequately 
detailed  documentation  of  the  problems 
and  sources  of  help  in  solving  them  to 
provide  a  useful  basis  for  examining 
alternative  mitigation  approaches  in 
Phase  n. 

Phase  II:  The  purpose  of  Phase  II 
activities  is  to  examine  alternative 
approaches  for  mitigation  of  the  impacts 
identified  in  Phase  I  and  to  lead  toward 
the  mitigation  design  to  be  developed  in 
Phase  in.  Phase  n  activities  may 
include,  but  need  not  be  limited  to  the 
following: 

•  conduct  remedial  investigation  and/ 
or  feasibility  studies  as  necessarv; 

•  plan  for  the  design  of  a 
comprehensive  mitigation  strategy  to 


address  problems  identified  during 
Phase  I  which  address  areas  such  as 
land  use  restoration,  clean-up  processes, 
contracting  and  liability  concerns; 
regulatory  responsibilities;  and 
resources  necessary  to  implement  clean 
up  actions; 

•  design  strategies  that  coordinate 
with  or  are  complementary  to  existing 
DOD  cleanup  programs  such  as  the 
Defense  Environmental  Restoration 
Program  which  promotes  and 
coordinates  efforts  for  the  evaluation 
and  cleanup  of  contamination  at  DOD 
installations; 

•  review  possible  interim  remedial 
strategies  that  address  immediate 
potential  hazards  to  the  public  health 
and  environment  in  order  to  provide 
alternative  measures  i.e.,  providing 
alternate  water  supplies,  removing 
concentrated  sources  of  contaminants, 
or  constructing  structures  to  prevent  the 
spread  of  contamination; 

•  identify  specific  types  of  technical 
assistance  and  management  expertise 
required  to  assist  in  developing  specific 
protocols  for  environmental 
assessments,  remedial  investigations, 
feasibility  studies,  interim  remedial 
actions  and  strategic  planning  for 
existing  and  future  mitigation  activities: 

•  review  other  types  of  assessments 
that  need  to  be  considered,  reviewed 
and  incorporated  into  the  conduct  and/ 
or  design  process  such  as: 
^^stimates  of  clean-up  cost; 

— estimate  of  impacts  of  short-term 

approach; 
— estimate  of  impacts  of  long-term 

approach; 
— cultural  impacts; 
—economic  impacts; 
— human  health-risk  impacts;  and 

•  document  approaches  and 
procedures  which  have  been  developed 
in  order  to  negotiate  with  appropriate 
Federal  agencies  for  necessary  cleanup 
action  and  to  keep  the  public  informed. 

In  establishing  the  basis  for  a  design    • 
process,  particularly  when  there  are 
multiple  problems,  the  applicants  may 
want  to  consider  a  prioritization  process 
as  follows: 

•  emergency  situations  that  require 
immediate  clean-up; 

•  time-critical  sites,  i.e.  sites  where 
the  situation  will  deteriorate  if  action  is 
not  taken  soon; 

•  projects  with  minimum  funding 
requirements; 

•  projects  with  intermediate-level 
funding  requirements; 

•  projects  with  maximum  funding 
requirements. 

Achieving  compliance  with  Federal 
environmental  protection  legislation  is 
the  driving  force  behind  all  Federal 


clean-up  activities.  The  following  is  a 
list  of  major  Federal  environmental 
legislation  that  should  be  recognized  in 
a  regulatory  review  as  all  Federal,  state 
and  local  regulatory  requirements  which 
could  have  major  impacts  in  the  design 
of  mitigation  strategies: 

•  Indian  Environmental  General 
Assistance  Program  Act  of  1992; 

•  Clean  Air  Act  (CAA); 

•  Clean  Water  Act  (CWA); 

•  Safe  Drinking  Water  Act  (SDWA); 

•  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA); 

•  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972  (MPRSA); 

•  Toxic  Substances  Control  Act 
(TSCA); 

•  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA); 

•  Nuclear  Waste  Policy  Act  of  1982 
(NWPA); 

•  Comprehensive  Environmental 
Resource  Conservation  and  Liability  Act 
(CERCLA  or  Superfund); 

•  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA); 

•  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA); 

•  National  Environmental  Policy  Act 
ofl969(NEPA); 

Other  Federal  legislation  that  should 
be  included  in  the  regulatory  review 
and  that  should  be  of  assistance  are  the 
tribal  specific  legislative  acts,  such  as: 

•  American  Indian  Religious  Freedom 
Act; 

•  National  Historic  Preservation  Act 
of  1991; 

•  Indian  Environmental  Regulatory 
Enhance^nent  Act  of  1990; 

Other  regulatory  considerations  could 
involve  applicable  tribal,  village,  state 
and  local  laws,  codes,  ordinances, 
standards,  etc.  which  should  also  be 
reviewed  to  assist  in  planning,  the 
mitigation  design,  and  development  of 
the  comprehensive  mitigation  strategy. 

Phase  II  should  result  in  a  carefully 
documented  examination  of  alternative 
approaches  and  the  selection  of  an 
approach  to  be  used  in  the  Phase  III 
design  process. 

Phase  ni:  The  purpose  of  Phase  III  is 
the  completion  of  activities  initiated 
under  Phase  II,  the  initiation  of  new 
activities  required  to  implement 
programs,  and  the  design  of  on-site 
actions  required  to  mitigate 
environmental  damage  from  DOD 
activities. 

The  Phase  III  activities  may  include 
but  need  not  be  limited  to: 

•  development  and  implementation 
of  a  detailed  management  plan  to:  guide 
corrective  action;  resolve  issues  rising 
fitjm  overlapping  or  conflicting 
jurisdictions;  guide  a  cooperative  and 
collaborative  effort  among  all  parties  to 
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ensure  there  are  no  duplicative  or 
conflicting  regulatory  requirements 
governing  the  cleanup  actions;  and, 
establish  a  tribal  or  village  firamework 
and/or  parameter(s)  that  will  guide  the 
negotiations  process  for  one  or  multiple 
cleanup  actions; 

•  establishment  of  priorities  for 
mitigation  programs  when  there  are 
multiple  clean-up  sites;  consider  at  a 
minimum  the  nature' of  the  hazard 
involved:  such  as  its  physical  and 
chemical  characteristics,  including 
concentrations  and  mobiUty  of 
contaminants;  the  pathway  indicating 
potential  for  contaminant  transport  via 
surface  water,  ground  water  and  air/soil, 
and  any  other  indicators  that  are 
identified  during  the  environmental 
assessment,  including-the  prioritization 
process  identiHed  under  Phase  II; 

•  program  design  and 
implementation  of  information 
dissemination  strategies  prior  to  start  up 
of  on-site  implementation  of  mitigation 
program  activities; 

•  development  of  a  legal  and 
jurisdictional  strategy  that  addresses 
DOD/conlractor  liability  issues  to 
ensure  quality,  cost-efl^ective  mitigation 
services,  and  to  evaluate  any  measures 
providing  equitable  risk  between  the 
DOD  and  the  remediation  contractor,  as 
well  as  to  incorporate  Tribal 
Employment  Rights  Offlce  (TERO)  and 
other  policies  and  procedures,  if 
required; 

•  design  of  an  approval  process  and 
other  processes  necessary  for  the 
implementation  of  tribal  and  v^lage 
codes  and  regulations  for  current  and 
future  compliance  enforcement  of  all 
mitigation  actions; 

•  development/design  of  a 
documentation  strategy  to  ensure  all 
DOD  and  contractor  cleanup  activities 
are  conducted  and  completed  in  a 
environmentally  clean  and  safe  manner 
for  the  social  and  economic  welfare,  as 
well  as  public  health  of  Indian  and 
Alaska  Native  people  and  the 
surrounding  environment; 

•  development  and  conduct  of 
certiTied  training  programs  that  will 
enable  a  local  work  force  to  become 
technically  capable  to  participate  in  the 

.  mitigation  activities,  if  they  so  choose; 
and 

•  conduct  of  any  other  activities 
deemed  necessary  to  carry  out  Phase  I, 

,  II  and  III  activities. 

Phase  III  should  result  in  a 
comprehensive  plan  for  conducting  all 
aspects  of  mitigation  action 
contemplated. 

Phase  IV:  The  Phase  IV  activities  are 
the  implementation  of  mitigation  plans 
specified  in  the  detailed  plan  completed 
in  Phase  HI 


C  Eligible  Applicants 

"he  following  organizations  are 
eli  ;ible  to  apply: 

>  Federally  recognized  Indian  tribes; 

>  Incorporated  Non-Federal  ly  and 
St  ite  recognized  Indian  tribes; 

>  Alaska  Native  villages,  tribes  or 
tribal  governing  bodies  (IRA  or 
traditional  councils)  as  recognized  by 
thi )  Bureau  of  Indian  Affairs  in  the 

Fe  deral  Register  Notice  dated  October 
2li  1993; 

nonprofit  Alaska  Native  Regional 
Ai  sociations  and/or  Corporations  with 
vi  lege  specific  projects; 

nonprofit  Native  organizations  in 
A^ska  with  village  specific  projects; 

other  tribal  or  village  organizations 
oriconsortia  of  Indian  tribes. 

n  addition,  current  ANA  grantees 
wlio  meet  the  above  eligibility  criteria, 
bv  t  do  not  have  a  mitigation  grant  under 
Pi  3gram  Announcement  93612-943  are 
al  o  eligible  to  apply  for  a  grant  award 
ui  der  this  program  announcement. 


D, 


Available  Funds 


Subject  to  availability  of  funds, 
a;  proximately  $8  million  of  financial 
as  iistance  is  available  in  FY  1995  under 
th  s  program  announcement  for  eligible 
a{  plicants.  Any  unobligated  FY1994 
fu  [ids  would  also  be  available  for  this 
pi  irpose.  It  is  expected  that  about  17 
a\  rards  will  be  made,  ranging  from  $100 
th  >usand  to  $1  million. 

Eiach  eligible  applicant  described 
al  ove  (Part  C)  can  receive  only  one 
gi  mt  award  under  this  announcement. 

E,  Multi- Year  Projects 

This  announcement  is  soliciting 
a  plications  for  project  periods  up  to  36 
n  3nths.  Awards,  on  a  competitive  basis, 
w  11  be  for  a  one-year  budget  period, 
a  hough  project  periods  may  be  as  long 
a:  36  months.  Funding  after  the  12 
m  onth  budget  period  of  an  approved 
K  ulti-year  project  is  non-competitive. 
.T  le  non-competitive  funding  for  the 
s<  cond  and  third  years  is  contingent 
u  >on  the  grantee's  satisfactory  progress 
ii  achieving  the  objectives  of  the  project 
a(  cording  to  the  approved  work  plan, 
tl  e  availability  of  Federal  funds, 
CI  impliance  with  the  applicable 
St  atutory,  regulatory  and  grant 
n  quirements,  and  determination  that 
ci  intinued  funding  is  in  the  best  interest 
o  the  Government. 

F  Grantee  Share  of  Project 

Grantees  must  provide  at  least  five  (5) 
p  ircent  of  the  total  approved  cost  bf  the 
p  -oject.  The  total  approved  cost  of  the 
p  -oject  is  the  sum  of  the  Federal  share 
a  id  the  non-Federal  share.  The  non- 
F  Kleral  share  may  be  met  by  cash  or  in- 
k  nd  contributions,  although  applicants 


are  encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  The  funds  for  the  match 
must  be  from  a  private  source,  or  state 
source  where  the  funds  were  not 
obtained  from  the  Federal  government 
by  the  state,  or  a  Federal  source  where 
legislation  or  regulation  authorizes  the 
use  of  these  funds  for  matching 
purposes.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  i>eriod),  must  include  a  match  of 
at  least  $15,789  (5%  total  project  cost). 
Applicants  may  request  a  waiver  of  the 
requirement  for  a  5%  non-Federal 
matching  share.  Since  the  matching 
requirement  is  very  low  it  is  not 
expected  that  waivers  will  be  requested. 
However,  the  procedure  for  requesting  a 
waiver  can  be  foimd  in  45  CFR  1336, 
Subpart  E — Financial  Assistance 
Provisions, 

ft  is  the  policy  of  ANA  to  apply  the 
waiver  of  the  non-Federal  matching 
share  requirement  for  the  purposes  of 
this  particular  program  announcement. 

G.  Intergovernmental  Review  of 
Federal  Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  Application  Process 

(1)  Availability  of  Application  Forms: 
In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied,  including  Form-424, 
and  in  the  manner  prescribed  by  ANA. 
The  application  kits  containing  the 
necessary  forms  and  instructions  may  be 
obtained  from:  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Administration 
for  Native  Americans,  Room  348F, 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue  SW., 
Washington,  DC  20201-0001,  Attention: 
Rita  LeBeau  (202)  690-5790. 

(2)  Application  Submission:  Each 
application  should  include  one  signed 
original  and  two  (2)  copies  of  the  grant 
application,  including  all  attachments. 
Assurances  and  certifications  must  be 
completed.  Submission  of  the 
application  constitutes  certification  by 
the  applicant  of  its  compliance  with 
Drug-Free  Workplace  and  Debarment 
and  these  forms  do  not  have  to  be 
submitted.  The  application  must  be 
hand  delivered  or  mailed  by  the  closmg 
date  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  Rm  6C-462.  6th 
Floor~East,  OFM/DDG,  Aerospace  Center 
Building,  370  L'  Enfant  Promenade, 


Federal  Register  /  Vol.  59,  No.  206  /  Wednesday,  October  26.  1994  /  Notices  53817 


SW.,  Washington,  DC  20447,  Attention: 
William  I.  McCarron  ANA  93612-952. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  dosing  date  at 
Administration  for  Children  and 
FamiUes,  Division  of  Discretionary 
Grants,  6th  Floor,  OFM/DDG,  901  D 
Street,  SW.,  Rm  6C-462.  Washington, 
DC  20447. 

The  application  must  be  signed  by  an 
individual  authorized:  (1)  To  act  for  the 
applicant  tribe,  village  or  organization, 
and  (2)  to  assume  the  applicant's 
obligations  under  the  terms  and 
conditions  of  the  grant  award. 

(3)  Application  Consideration:  The 
Commissioner  of  the  Administration  for 
Native  Americans  determines  the  final 
action  to  be  taken  with  respect  to  each 
grant  application  received  under  this 
announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
apphcations  that  do  not  otherwise 
conform  to  this  announcement  will  not 
be  accepted  for  review.  Applicants  will 
be  notified  in  writing  of  any  such 
determination  by  ANA. 

•  Complete  apphcations  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
consisting  of  reviewers  familiar  with 
environmental  problems  of  Indian  tribes 
and  Alaska  Native  villages  will  evaluate 
each  application  against  the  published 
criteria  in  this  announcement.  The 
results  of  this  review  will  assist  the 
Commissioner  in  making  final  funding 
decisions. 

•  The  Commissioner's  decision  will 
also  take  into  account  the  comments  of 
ANA  staff,  state  and  federal  agencies 
having  performance  related  information, 
and  other  interested  parties. 

•  As  a  matter  of  policy  the 
Commissioner  will  make  grant  awards 
consistent  with  the  stated  purpose  of 
this  announcement  and  all  relevant 
statutory  and  regulatory  requirements 
under  45  C.F.R.  Parts  74  and  92 
applicable  to  grants  under  this 
announcement. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  will  be  notified 
in  writing  within  approximately  120 
days  of  the  closing  date.  Successful 
applicants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA)  document.  The  Administration 
for  Native  Americans  staff  cannot 
respond  to  requests  for  funding 
decisions  prior  to  the  official 


notification  to  the  applicants.  The  FAA 
will  state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  awani,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-Federal  matching 
share  requirement. 

I.  Review  Process  and  Criteria 

Applications  submitted  by  the  post- 
marked date  under  this  program 
announcement  will  undergo  a  pre- 
review  to  determine  that: 

•  The  appUcant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement. 

•  The  application  materials  submitted 
are  sufficient  to  allow  the  panel  to 
undertake  an  in-depth  evaluation  (All 
required  materials  and  forms  are  listed 
in  the  Grant  Application  Checklist.) 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  evaluation  criteria.  These  criteria 
are  used  to  evaluate  the  quality  of  a 
proposed  project,  and  to  determine  the 
likelihood  of  its  success.  A  proposed 
project  should  reflect  the  purposes 
stated  and  described  in  the  Introduction 
and  Program  Purpose  (Section  A)  of  this 
announcement.  No  additional  weight  or 
preference  is  given  to  applications 
because  of  an  increased  number  of 
phases  proposed.  Also,  competition  is 
not  based  on  proposals  of  the  same 
phase  or  phases  but  on  the  merit  of  the 
application  independent  of  phase 
consideration.  The  evaluation  criteria 
are: 

(1)  Goals  and  Available  Resources  (15 
points): 

(a)  The  application  presents  specific 
mitigation  goals  related  to  the  proposed 
project.  It  explains  how  the  tribe  or 
village  intend  to  achieve  those  goals 
identified  in  the  application  and  clearly 
documents  the  involvement  and  support 
of  the  community  in  the  planning 
process  and  implementation  of  the 
proposed  project. 

The  above  requirement  can  be  met  by 
the  tribe  or  tribal  organization  through 
submission  of  a  resolution  that  states 
that  community  involvement  has 
occurred  in  the  project  planning  and 
will  occur  in  the  implementation  of  the 
proposed  project. 

(b)  Available  resources  (other  than 
ANA)  which  will  assist  and  be 
coordinated  with  the  project  are 
described.  These  resources  may  be 
personnel,  facilities,  vehicles  or 
financial  and  may  include  other  Federal 
and  non-Federal  resources. 

(2)  Organizational  Capabilities  and 
Qualifications  (10  points): 


(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  well  defined.  The 
application  clearly  demonstrates  the 
successful  management  of  prior  or 
current  projects  of  similar  scope  by  the 
organization  and/or  by  the  individuals 
designated  to  manage  the  project. 

(b)  Position  descriptions  or  resumes  of 
key  personnel,  including  those  of 
consultants,  are  presented.  The  position 
descriptions  and  resumes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  very  clearly  describe  the 
position  and  its  duties  and  clearly  relate 
to  the  personnel  staffing  required  for 
implementation  of  the  project  activities. 
Either  the  position  descriptions  or  the 
resumes  present  the  qualifications  that 
the  applicant  believes  are  necessarj-  for 
overall  quality  management  of  the 
project. 

(3)  Project  Objectives,  Approach  and 
Activities  (45  points).  The  Objective 
Work  Plan  in  the  application  includes 
project  objectives  and  activities  related 
to  the  long  term  goals  for  each  budget 
period  proposed  and  demonstrates  that 
these  objectives  and  activities: 

•  are  measurable  and/or  quantifiable: 

•  are  based  on  a  fully  described  and 
locally  determined  balanced  strategy  for 
mitigation  of  impacts  to  the 
environment; 

•  clearly  relate  to  the  tribe  or  village 
long-range  goals  which  the  project 
addresses; 

•  can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed  project  period; 

•  indicate  when  the  objective,  and 
major  activities  under  each  objective 
will  be  accomplished; 

•  specify  wno  will  conduct  the 
activities  under  each  objective;  and 

•  support  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected  (20 
points).  The  proposed  project  will  result 
in  specific  measurable  outcomes  for 
each  objective  that  will  clearly 
contribute  to  the  completion  of  the 
project  and  will  help  the  tribe  or  village 
meet  its  goals.  The  specific  information 
provided  in  the  application  on  expected 
results  or  benefits  for  each  objective  is 
the  basis  upon  which  the  outcomes  can 
be  evaluated  at  the  end  of  each  budget 
year. 

(5)  Budget  (10  points).  There  is  a 
detailed  budget  provided  for  each 
budget  period  requested.  (This  is 
especially  necessary  for  multi-year 
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applicaUons.)  The  budget  is  fully 
explained.  It  justifies  each  line  item  in 
the  budget  categories  in  Section  B  otthe 
Budget  Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source.  Sufficient  cost  and 
other  detail  is  included  and  explained 
to  facilitate  the  determination  of  cost 
allowability  and  the  relevance  of  these 
costs  to  the  proposed  project.  The  funds 
requested  are  appropriate  and  necessary 
for  the  scope  of  the  project. 

J.  Guidance  to  Applicants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application. 

(1)  Program  Guidance: 

•  The  Administration  for  Native 
Americans  will  fund  projects  that 
present  the  strongest  prospects  for 
meeting  the  stated  purposes  of  this 
program  announcement.  Projects  will 
not  be  Rinded  on  the  basis  of  need 
alone. 

•  In  discussing  the  problems  being 
addressed  in  the  application,  relevant 
historical  data  should  be  included  so 
that  the  appropriateness  and  potential 
benefits  of  the  proposed  project  will  be 
better  understood  by  the  reviewers  and 
decision-maker. 

•  Supporting  documentation,  if 
available,  should  be  included  to  provide 
the  reviewers  and  decision-maker  with 
other  relevant  data  to  better  understand 
the  scope  and  magnitude  of  the  project. 

•  The  applicant  should  provide 
documentation  showing  support  for  the 
proposed  project  from  authorized 
officials,  board  of  directors  and/or 
officers  through  a  letter  of  support  or 
resolution.  It  would  be  helpful, 
particularly  for  organizations,  to 
delineate  the  membership,  make-up  of 
the  board  of  directors,  and  its  elective 
procedures  to  assist  reviewers  in 
determining  authorized  support. 

(2)  Technical  Guidance. 

•  Applicants  are  strongly  encouraged 
to  have  someone  other  than  the  author 
apply  the  evaluation  criteria  in  the 
program  aimouncement  and  to  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  its  quality 
and  potential  competitiveness  in  the 
review  process. 

•  ANA  will  accept  only  one 
application  under  this  program 
announcement  from  any  one  applicant. 
If  an  eligible  applicant  sends  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 


•  An  appUcation  from  an  Indian  tribe, 
Alai  ka  Native  Village  or  other  eligible 
orgj  nization  must  be  submitted  by  the 
gov(  irning  body  of  the  applicant. 

•  The  application's  Form  424  must  be 
sign  sd  by  the  applicant's  representative 
(trih  al  official  or  designate)  who  can  act 
witl  ftill  authority  on  behalf  of  the 
epp  icant. 

The  Administration  for  Native 
Ami  ricans  suggests  that  the  pages  of  the 
app  ication  be  numbered  sequentially 
firon<  the  first  page  and  that  a  table  of 
contents  be  provided.  The  page 
numbering,  along  with  simple  tabbing  of 
the  factions,  would  be  helphil  and 
allocs  easy  reference  during  the  review 
procfess. 

•  fwo  (2)  copies  of  the  application 
plusjthe  original  are  required. 

•  the  Cover  Page  should  be  the  first 
pagdof  an  application,  followed  by  the 
one-cage  abstract. 

•  Section  B  of  the  Program  Narrative 
shoiid  be  of  sufficient  detail  as  to 
bec(*ie  a  guide  in  determining  and 
trading  project  goals  and  objectives. 

•  "the  applicant  should  specify  the 
entir  j  length  of  the  project  period  on  the 
first  )age  of  the  Form  424,  Block  13,  not 
the  li  ngth  of  the  first  budget  period. 
ANA  will  consider  the  project  period 
spec  Red  on  the  Form  424  as  governing. 

•  1  .ine  15a  of  the  Form  424  should 
sped  fy  the  Federal  funds  requested  for 
the  fi  rst  Budget  period,  not  the  entire 
proje  :t  period. 

•  i  ipplicants  proposing  multi-year 
proje  ;ts  need  to  describe  and  submit     ~ 
proje  :t  objective  workplans  and 
activ  ties  for  each  budget  period. 
(Sepc  rate  itemized  budgets  for  the 
Fedei  al  and  non-Federal  costs  should  be 
inclu  led] 

•  /  pplicants  for.multi-year  projects 
must  ustify  the  entire  time-ft^me  of  the 
proje  t  and  also  project  the  expected 
resull  5  to  be  achieved  in  each  budget 
perio  I  and  for  the  total  project  period. 

(3)  Projects  or  activities  that  generally 
will  r  ot  meet  the  purposes  of  this 
annoi  mcement. 

F  roposals  from  consortia  of  tribes  or 
villag  )s  that  are  not  specific  with  regard 
to  su|  port  ft-om,  and  roles  of  member 
tribes 

•  1  le  purchase  of  real  estate  or 
const]  uction. 

K.  Pa  terwork  Reduction  Act  of  1980 

Uni  er  the  Paperwork  Reduction  Act 
of  19qo.  Pub.  L.  96-511.  the  Department 
lired  to  submit  to  the  Office  of 
lement  and  Budget  (OMB)  for 
and  approval  any  reporting  and 


isreqii 
Mana 
revie\ ' 


record  keeping  requirements  in 
regulations  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OMB. 

L.  Due  Date  for  Receipt  of  Applications 

The  closing  date  for  applications 
submitted  in  response  to  this  program 
announcement  is  August  18, 1995. 

M.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  H,  Application  Process: 
Application  Submission. 

The  Administration  for  Native 
Americans  will  not  accept  applications 
submitted  via  facsimile  (FAX) 
equipment. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  either: 

1.  received  on  or  before  the  deadline 
date'at  the  place  specified  in  the 
program  announcement,  or 

2.  sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency 
in  the  time  for  the  independent 
review  under  DHHS  GAM  Chapter  1- 
62  (Applicants  are  cautioned  to 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  to  obtain  a  legibly 
dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
Late  Applications.  Applications 

which  do  not  meet  the  criteria  above  are 
considered  late  applications.  The 
granting  agency  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 
Extension  of  Deadlines.  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all" 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.612  Native  American 
Programs) 

Dated:  Cktober .  1994. 

Dominic  }.  Mastrapasqua 

Acting  Commissioner.  Administration  for 
Native  Americans. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
commitment  procedure  in  response  to 
Executive  Otder  12372  and  have  selected  the 
program  to  be  included  in  the  process,  have 
been  given  an  opportunity  to  review  the 
applicant's  submission. 
Item  and  Entry: 

1.  Self-«xplanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone' number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 
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( .  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 
— "IContinuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
^ject  with  a  projected  completion  date. 
Revision"  means  any  change  in  the 
ideral  Government's  financial  obligation 
contingent  liability  from  an  existing 
iligation. 

Name  of  Federal  agency  from  which 
rtanoe  is  being  requested  with  this 
appllication. 

10.  Use  the  Catalog  of  Federal  Domestic 
Ass  istance  number  and  title  of  the  program 
un<  er  which  assistance  is  requested. 

1 1.  Enter  a  brief  descriptive  title  of  the 
pro  ect.  If  more  than  one  program  is 

inv  »lved.  you  should  append  an  explanation 
on  I  separate  sheet.  If  appropriate  (e.g., 
con  itruction  or  real  property  projects),  attach 
a  mpp  showing  project  location.  For 
pretpplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
proiBct. 

12.  List  only  the  largest  political  entities 
affepted  (e.g..  State,  counties,  cities). 

Self-explanatory. 

List  the  applicant's  Congressional 
DisI  rict  and  any  DistricKs)  affected  by  the 
prq  ram  or  project. 

Amount  requested  or  to  be  contributed 


i: 


dur  ng  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For 
multiple  program  fiinding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
inteigovemmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILLING  CODE  4184-01-P 
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INSTRUCnONS  POR  THE  SF-424A 

General  lostructioos 

This  krm  is  designed  bo  that  application 
can  be  made  for  funds  from  one  or  more  grant 
pro^mms.  io  prepahog  the  budget,  adhere  to 
any  exiting  Federal  grantor  agency  guidelines 
which  prescribe  bow  and  whether  budgeted 
amounts  should  be  separately  shown  for 
different  functions  or  activities  within  the 
program.  For  some  programs,  grantor 
agencies  may  require  budgets  to  be  separately 
shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a 
breakdown  by  function  or  activity.  Sections 
A.B.C,  and  D  should  include  budget 
estimates  for  the  whole  profect  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections,  A,B,C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  end  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
catteries  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4. 
Cohmins  (a)  and  (fo) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number )  and  not 
requiring  a  binctional  activity  breakdown, 
enter  on  Line  1  under  Column  (a)  the  catalog 
program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  sing/e 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  die 
name  of  each  activity  or  function  on  each 
line  in  Colimm  (a),  and  enter  the  (»talog 
number  in  Column  (b).  For  epplicatioDS 
pertaining  to  multiple  propvms  «vhere  ikmm 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
pro^-am  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e).  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  the  columns  (e)  and  (f)  the  amounts  of 


funds  needed  for  the  upcoming  period.  The 
amounts(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Colimms  (e)  and  [f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  hinds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amtmnts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amounts(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Coivmins  {e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

in  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  tiie 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-4— ^how  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  Gj — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  amounts  on  Lines 
6i  and  6).  For  all  applications  for  new  grants 
and  continuation  grants  the  total  amount  in 
column  (5),  Line  bk.  should  be  the  same  as 
the  total  amount  shown  in  Section  A, 
Column  (g).  Line  5.  For  supplemental  grants 
and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns 
(l)-(4),  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A,  Columns 
(e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any.  expected  to  be  generated  fratn 
this  project  Do  not  add  or  subdw:t  this 
amount  bom  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  bv  the  fedkral  grantor  agency  in 
determining  ttie  total  amount  of  the  grant 

Section  Q  Non-Federal-Resources 

Lines  8-11 — ^Enter  amounts  of  non-Federal 
resources  that  will  be  used  in  the  grant.  If  in- 
kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
application  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e)— Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amoimt  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13— Enter  the  amount  of  cash  needed 
by  quarter  bom  the  grantor  agency  during  the 
first  year. 

Line  14— Enter  die  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  ^e  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-l»— Enter  in  Column  (a),  the 
same  grant  program  titles  shown  in  Column 
(a).  Section  A.  A  breakdown]  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  wtedi  will  be 
needed  to  complete  the  progrsn  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categcMies  that  may  appear  to  be  out  of 
the  (Kdinary  or  to  explain  the  details  as 
required  by  the  Fed^-al  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessaiy. 

ASSURANCES-^«)N-CONSTRUCTICW 
PROGRAMS 

Note:  Ceriain  of  these  assurances  niay  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  ceriain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  ot 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  prc^t  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award:  and  will 
establish  a  proper  accounting  system  in 


UMI 


53824  Federal  Register  /  Vol.  59.  No.  206  /  Wednesday,  October  26.  1994  /  Notices 


accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  bom  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intei^ovemmental 
Personnel  Act  of  1970(42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
speciHed  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CP.R.  900,  Subpart  P). 

6.  Will  comply  with  all  Federal  statutes' 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L,  8»-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§  6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3],  as  amended^  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  %  3601  et  seq.).  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  .is<!istance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 


i.  Will  comply,  or  has  already  complied, 
wi0i  the  requirements  of  Titles  II  and  III  of 
thd  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
pui  chases. 

( .  Will  comply  with  the  provisions  of  the 
Ha  ch  Act  (5  U.S.C  §§  1501-1508  and  7324- 
73!  8)  which  limit  the  political  activities  of 
em  jloyees  whose  principal  employment 
act  vities  areJunded  in  whole  or  in  part  with 
Fe<  eral  funds. 

S .  Will  comply,  as  applicable,  with  the 
pre  visions  of  the  Davis-Bacon  Act  (40  U.S.C 
§§  !76a  to  276a-7).  the  Copeland  Act  (40 
U.J  C.  §  276c  and  18  U.S.C.  §§  874),  and  the 
Coi  itract  Work  Hours  and  Safety  Standards 
Ad  (40  U.S.C.  §§  327-333).  regarding  labor 
sta  idards  for  federally  assisted  construction 
sut  agreements. 

1 0.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
lOa(a)  of  the  Flood  Disaster  Pro(ection  Act  of 
19;  3  (P.L.  93-234)  which  requires  recipients 
in  I  special  flood  hazard  area  to  participate 
in  I  he  program  and  to  purchase  flood 

ins  irance  if  the  total  cost  of  insurable 
coi  struction  and  acquisition  is  $10,000  or 
mo  -e. 

1 1.  Will  comply  with  environmental 

sta:  idards  which  may  be  prescribed  pursuant 

to  I  ie  following:  (a)  institution  of 

en^  ironmental  quality  control  measures 

unier  the  National  Environmental  Policy  Act 

of  J969  (P.L  91-190)  and  Executive  Order 

(EO)  11514;  (b)  notification  of  violating 

facilities  pursuant  to  EO  11738;  (c)  protection 

of  \  iretlands  pursuant  to  EO  11990;  (d) 

eva  luation  of  flood  hazards  in  flooidplains  in 

ace  Qrdsnce  with  EO  11988;  (e)  assurance  of 

pre  ject  consistency  with  the  approved  State 

ma  lagement  program  developed  under  the 

Co(  stal  Zone  Management  Act  of  1972  (16 

U.J  C.  §§  1451  et  seq.);  (f)  conformity  of 

Fe(  eral  actions  of  State  (Clear  Air) 

Im  ilementation  Plans  uRder  Sorfion  176(c) 

of  1  tie  Clear  Air  Act  of  1955.  as  amended  (42 

U.i  .C.  §  7401  et  seq.);  (g)  protection  of 

uni  ei;ground  sources  of  drinking  water  under 


the  Safe  Drinking  Water  Act  of  1974.  as 
amended,  (P.L  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.).  ' 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

Title 

Applicant  Oi:ganization 


Date  Submitted 

BlUmO  CODE  41«4-0t-P 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  individuals 


ByalQalnf  Mid^MbRilllinelWe 


or  grant  agnMfiMnl,  tw  granlM  to  prtMUino  the  o«rti6cation 


The  certifkation  is  requiraJ  by  regulatiotis  implcmeiUing  the  Drug-Free  WoiM^e  Art  rf  tl8^ 
F.  TWwirfad<m.pabiBhedi«theMiy2S,l9Mf;edw«l  t>g|rt>r,ieqBgecalifiMyQabyyMteesdMllfceywai  maintain 
■  drug-free  workplace.  The  certificatioo  set  out  bdow  is  a  material  re{Meseiitadoa  of  CMtupoo  which  iciaacewS  be  placxd 
when  the  Department  (tf  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
ibe  grantee  kwiMiDi^  fciidered  a  friK  oeitifettkm,  or  oiherMse  «k»iaiet  the  feqH^ 

Ac>»  HHS,  in  addition  to  any  other  remedies  available  ID  *e  Federal  Go«erBaeal,«ajr<AeB  actioe  authorizBd  imdcr  the 
Drug-f'ree  Workplace  Act  False  certification  or  vi<dation  of  the  certification  shaD  be  grounds  for  suspension  of  payments, 
tospenaon  or  termination  of  grants,  or  gowemmentwide  suspcntioa  or  debarment 

Workplaces  under  grants,  for  grantees  other  than  iodiwidaJf,  need  aot  be  ideatifcd  on  the  ceitgicati^  If  known,  they 
may  be  irient  ificd  in  the  grant  application.  Ifthe  grantee  does  not  identify  the  workplaces  at  the  time  ofa{q>licaiion,  or  upon 
award,  if  there  is  no  apf^ication.  the  grantee  must  keep  the  ideMity  of  the  worlq>laoe(s)  on  fik  in  iu  office  and  make  the 
information  available  for  Federal  inspeaion.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  vbrfaere  work 
fPfcr  the  gruri  talces  place.  Categorical  desoiptioas  0117  be  nsed  (e.g.,  aB  vehides  of  a  mass  transit  authority  or  State 
hi|^ay  department  while  m  operation.  State  employees  in  each  local  oaemploynient  office,  performers  in  concert  balls  or 
racSo  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  dull  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debannem  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

Xonlrolled  subsUnce*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  ConUoUed  Substances  Aa  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction*  means  a  fmding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
ju£cial  body  charged  with  the  responsilnlity  to  determine  viobtioos  of  the  Federal  or  Sute  criminal  drug  statutes; 

'Criminal  drug  statute*  meaxu  a  Federal  or  non-Federal  criminal  st^ute  involving  the  manufaaure,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  subttance; 

"Employee*  meaiu  the  employee  of  a  grantee  directly  engaged  b  the  performance  of  work  under  a  grant,  including:  (i) 
All  'direa  charge'  employees;  (ii)  all  "indirea  charge*  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  «4io  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subredpients  or  subcontraaors  in  covered  workplaces). 

Dm  grantM  certifies  that  it  wiU  or  will  continue  to  provide  a  drug-free  wortiplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  m  the  workplace;  (2)  The  grantee's  policy  of  tnainiMiimg  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  emj^oyee  assisUnce  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  reqiiirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  ihe 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  vitiation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(c)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
mcluding position  li:le,  to  every  grant  officer  or  other  designee  on  wijosc  grant  aaivity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  fcv  the  receipt  of  such  notices.  Notice  shall  include  the 
idemification  number(s)  of  each  affeaed  grant; 
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(f)  Taking  one  of  the  foOowbg  Mtiins,  within  30  cakodar  dajii  of  receiving  notice  under  snbparagrapb  (d)(2),  with 
respect  to  any  employee  «^o  is  so  coBv  ded: 

(1)  Taking  appropriate  personnel  acpon 
requirements  of  the  Rehabilitation  Aa 
in  a  drug  abuse  assistance  or  rehabilitaiioc 
enforcement,  or  other  appropriate  agei  :y; 

(g)  Making  a  good  (aith  effort  to  com  aue  to  maintab  a  drug-free  workpiaoe  through  implementation  of  paragraphs  (a). 
(b),(c),(d),(e)and(0. 


against  such  an  employee,  up  to  and  bcluding  termination,  consistent  with  the 
of  1973,  as  amended;  or,  (2)  Requiring  such  empkqree  to  participate  satisfaaorily 
''-  program  approved  for  such  purposes  by  a  Federal,  State,  or  loca]  health,  law 


2t  grantM  may  bwert  in  tht  apace  provided  below  the  aHa(s)  for  the  performance  of  worti  done  in 
nneetion  wtth  ttie  apeclfic  grant  Oiae  attachmenta,  If  needed): 

Place  ef  Perfomancr  (Street  addrtak,  Oty,  County,  StaU,  ZIP  Code) 


Check if  there  are  workplaces  onjle  thai  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76  £3S(a)(l)  and  (b)  provide  thai  a  Federal  agency  may  deugnate  a  central  receipt 
pobt  for  STATE-UIDE  AND  STATE  AGENCY- WIDE  certiTications,  and  for  notification  of  criminal  drug  conviaions. 
For  the  Department  of  Heahh  and  Human  Services,  the  ceoual  receipt  pcnnt  is:  Division  of  Granu  Management  and 
Oversight,  Oflice  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  S17.D,  200 
Independence  Avenue,  S.W.,  Washingtin,  D.C  20201. 

^ , 
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Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters— Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76.  certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency: 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or  local) 
transaction  or  contract  under  a  public 
transaction;  violation  of  Federal  or  State 
antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  briberj-, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property. 

(c)  are  not  presently  indicated  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participate  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Ser\'ices' 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment.  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions"  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 
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Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion— Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 
By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
■  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions"  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts.  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
emplovee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 


undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SlO.OOO  and  not  more  than  Si 00.000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  Statf^s 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form  LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352.  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  bo  subject  to  a  civil 
penalty  of  not  less  than  SlO.OOO  and  not  more 
than  SIOO.OOO  for  each  such  failure. 


Signature 


Title 


Organization 


Date 

BiLUNG  CODE  4184-01-P 
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DISCLOSURE  OF  LOBBYING  ACnVITlES 

Complete  this  foifn  to  disdose  lobbying  activities  pursuant  to  31  U^.C.  13S2 
I  reverse  for  public  burden  disdosioe.) 


Appwid  by  OMt 


¥ 


1.    Type  ot  Federal  Action: 

□  a.  contract 
b.  grant 
c  cooperative  agreentent 

d.  lo«i 

e.  loan  guarantee 

f.  loan  insurance 


2.     Status  ol  Federal  Action: 


D 


a.  bid/offer/application 

b.  initial  award 
c  post-awrard 


3.     Report  Type: 

□  a.  initial  filine 
b.  material  change 

For  Material  Change  Only: 

year  ^__^_  quarter 


date  of  last  report 


4.    Name  and  Address  of  Reporting  Enti  y: 

D    Prime  Q    Sutuwar  lee 


Tier. 


Congressional  District  if  known: 


f  n  utowni 


S.     If  Reporting  Entity  in  Na  4  is  Subaiwardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District  if  known: 


S.     Federal  Department/Agency: 


7.     Federal  Program  Name/Description: 


CFOA  Number,  if  applicable: 


%.     Federal  Action  Number,  if  known: 


9.     Award  Amount  if  known: 
S 


It. 


a.  Name  and  Address  of  Lobbying  Eittity 

uf  mdividuil,  last  name,  first  nairn .  Mlk 


b.  Irtdividuak  Pert orminc  Services  Itndudmg  address  H 
different  from  No.  lOu 
(last  name,  first  name.  Mlh 


(inch  Coniuutttion  SI>*H(s)  Sf-UI-A  if  otewlov) 


11.  Amount  of  Payment  (check  all  that  affply): 

S  Q  actu  kl       O  piarmed 


tX  Form  of  Payment  (c/iedc  a// (Aat  appfh 
a    a.  cash 

O    b.  in4und;  specify:  ruture  ^ 
value 


13.  Type  of  Payment  (check  aH  that  apply): 

Q  a.  retainer 

a  b.  ofte-time  fee 

Q  c  commission 

D  d.  contingent  fee 

a  e.  deferred 

O  f.  other  specify:         • 


14.  Brief  Description  of  Services  Perf oniwd  or  to  be  Performed  and  Dale<s)  of  Service,  including  officeiis).  cmptoyceis), 
or  Member<s)  contacted,  for  Paymeitl  Indicated  in  Item  11: 


to>Ud>  Contnuttien  Sh»tl<t)  SHIL-A  H  nfsury) 


15.  Continuation  Sheetts)  SF'LU.>A  attaclied:        D  Yes 


O  No 


14.  Mwn««n  umiml  aaoufh  Om  tonn  ■  awOwi  rad  br  M»  H  U.SC 
Kcaox  Mil  Itai  *icfiiw  ol  lp»>»>g  lOwitMi  It  I  mimul  npurnimin 
^  iKt  <^m>  <MMrk  mUmut  ««  piKsd  bf  Mm 
Mmnan  ■■  ntito  m  tmmmd  ans.  T)m  itiidinj  ■  mm>—^  pmumi  le 
II  UA.C  W3  nm  w«»iiiiiiui  «M  ta»  mpaifd  ]«>  «»  Conftm  tMN- 
■I  'iMi*!  md  ■!■  >»  piilrtli  te  pDtfc  — fiLUun  ftf  wntn  <tt»  lidt  le 
Mrtto  m^umtd  dmckmiim  ^uM  t»  ii<in(i  to  »  en*  ttntttr  tl  nan  t*m  »>» 
(WAIO  tndnM  iwmtAan  I  la^AlO  tar  MchwcMa  u<« 


Signature: 


Print  Name, 
rule:  


Telephone  Noj. 


Dale:. 


Fcdeni  Use  Only: 


AMhonurf  tec  Uul  faprerfHCIian 
SUfidwd  rami  -  Ul 


IFR  Doc.  94-26530  Filed  10-25-94;  8:45  am) 
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National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  liereby  given  of  the  meeting  of 
the  advisory  committee  of  the  National 
Institute  of  Mental  Health  for  November 
1994. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  the 
Public  Law  92-463.  the  entire  meeting 
of  the  review  committee  will  be  closed 
to  the  public  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications, 
evaluations,  and  the  discussions  could 
reveal  conHdential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443-4333.  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

This  notice  is  being  published  less 
than  15  days  prior  to  tlie  meetings  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

Committee  Name:  Clinical  Centers  and 

Special  Projects  Review  Committee. 
Contact:  Phyllis  L.  Zusman,  Parklawn 

Building,  Room  9C-18,  Telephone: 

301, 443-1340. 
Meeting  Date:  November  1-2, 1994. 
Time:  7  p.m. 
Place:  Chevy  Chase  Holiday  Inn,  5520 

Wisconsin  Avenue,  Chevy  Chase,  MD 

20815. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242.  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians:  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award) 

Dated:  October  20, 1994. 
Susan  K.  Feldman, 
Committee  Maijagement  Officer,  N!H. 
[FR  Doc.  94-26562  Filed  10-25-94;  8:45  am) 
BIUMO  CODE  4140-01-M 


Olvisiofh  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  2, 1994. 

Time:  8:00  a.m^ 

Place:  River  Inn  Hotel,  Washington.  DC. 

Contact  Person:  Dr.  Carl  Banner.  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  319A,  Bethesda,  MD  20892.  (301)  594- 
7206. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  8,1994. 

Time:  12:00  Noon. 

Place:  NIH,  Westwood  Building.  Room 
A19,  Telephone  Conference. 

Contact  Person:  Mr.  Howard  Berman, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  A19.  Bethesda.  MD 
20892,  (301)  594-7234. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  29, 1994. 

Time:  10:00  a.m. 

Place:  NIH,  Westwood  Building,  Room 
306B,  Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  306B,  Bethesda,  MD 
20892,(301)594-7165. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  difficulty 
of  coordinating  the  attendance  of  members 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333. 93.337, 93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  October  20. 1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  94-26561  Filed  10-25-94;  8:45  ami 

BtLUNQ  CODE  414(MI1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  IMarine 
Mammals 

On  August  17, 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  42282)  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Daesaeng  Corporation,  Korea,  with 
International  Animal  Exchange  as  their 
U.S.  agent,  for  a  permit  (PRT-795025)  to 
take  (remove  firom  the  wild)  and  export 
for  public  display  5  sea  otters  [Enhydra 
lutris  lutris). 

Notice  is  hereby  given  that  on 
September  27, 1994,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Rm  420(c),  Arlington. 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax (703)  358-2281. 

Dated:  October  2 1 . 1 994 . 
Caroline  Anderson. 

Acting  Chief  Branch  of  Permits.  Office  of 

Management  Authority. 

IFR  Doc.  94-26533  Filed  10-25-94;  8:45  ami 
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Bureau  of  Land  Management 
(A2-024-05-1 220-04] 

Arizona:  Phoenix  Resource 
Management  Plan  Amendment  and 
Lower  Gila  North  Management 
Framework  Plan  and  Decision  Record, 
Phoenix  District 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  a  Final  Planning  Amendment/ 
Environmental  Assessment  was 
prepared  by  the  Phoenix  District. 
Arizona.  A  subsequent  Decision  Record 
and  Finding  of  No  Significant  Impact 
(FONSI)  is  made  available  for  public 
comment  for  thirty  (30)  days,  after 
which  the  Decision  will  become  final. 

The  Decision  determines  that  it  is 
appropriate  to  amend  subject  plans  to 
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establish  the  eligibility  of  two  river 
<;eginents  for  possible  inclusion  in  the 
Wild  &  Scenic  River  System.  The  two 
rivers  are  the  Agua  Fria  north  of  Black 
Canyon  Qty  and  the  Hassayampa 
between  Wagoner  and  Wickenburg. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  scoping  documentation,  and  the 
Environmental  Assessment  are  available 
from  Bureau  of  Land  Management's 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  AZ  85027.  Public 
comments  on  the  Environmental 
Assessment  will  be  accepted  for  a 
period  of  thirty  (30)  days  following 
publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Acheson,  Phoenix  Resource  Area 
Manager.  2015  West  Deer  Valley  Road, 
Phoenix,  AZ  85027  or  telephone  (602) 
780-8090. 

Also,  reading  copies  may  be  reviewed 
at  Bureau  of  Land  Management's 
Arizona  State  Office,  3707  N.  7th  Street, 
Phoenix,  AZ  85011,  telephone  (602) 
650-0528  (public  room). 

Dated:  October  19, 1994. 
David  J.  Miller, 

Associate  District  Manager. 

IFR  Doc.  94-26461  Filed  10-25-94;  8:45  am) 
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Bureau  of  Reclamation 

Infonnation  Collection  Submitted  to 
the  Office  of  Management  Budget  for 
Review  Under  the  PaperworK 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the    - 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau's  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1006- 
***•),  Washington.  DC  20503, 
telephone  202-395-7340. 
Title:  Voluntary  Customer  Survey  to 
Implement  Executive  Order  (E.O.) 
12862. 
OMB  approval  number:  1006-**** 
Abstract:  On  September  11, 1993. 
President  CHnton  issued  E.O.  12862. 
Among  the  directives  of  the  E.O.  was 
the  requirement  that  agencies  "survey 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 


services."  As  expressed  in  this  E.O., 
customer  satisfaction  is  seen  as  the 
ultimate  performance  indicator  for  the 
Federal  Government  because  it  shows 
how  well  ouir  customers  are  being 
served  and  what  we  must  do  to  close 
the  "gap"  between  what  we  provide 
our  customers  and  what  they  want. 
Plans  are  to  use  a  variety  of  voluntary 
"survey  instruments"  that  will 
include  both  quantitative  and 
qualitative  written  surveys,  telephone 
exchanges,  point-of-contact 
questionnaires,  focus  groups,  etc. 

J  ureauform  number:  None. 

i  requency:  Ongoing. 

I  Ascription  of  respondents:  Individxiah 
from  the  related  water  and  electrical 
service  utilities,  i.e.,  Federal,  State, 
and  local  entities.  Native  Americans, 
universities,  the  press,  environmental 
groups,  the  legal  community, 
consultants,  and  the  general  public. 

L  stimated  completion  time:  Vt.  nour. 
/  nnual  response:  5,000. 
/  nnual  burden  hours:  2,500. 
£  iireau  clearance  officer:  Marilyn 
Rehfeld,  236-6769  extension  259. 

Dated:  September  13, 1994. 
N  urlin  Coffey, 
C  iief.  Supply  and  Services  Division. 

II  R  Doc.  94-26463  Filed  10-25-94;  8:45  am) 
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«  ITERSTATE COMMERCE 
C  DMMISSION 

[I  inance  Docket  No.  32556] 

II  inois  Central  Corporation— Common 
C  ontrok-lllinois  Central  Railroad 
C  ompany  and  the  Kansas  City 
S  authem  Railway  Company 

A  jENCY:  Interstate  Commerce 

C  jmmission. 

A  rriON:  Request  for  comments  as  to  the 

Ic  wfulness  of  a  voting  trust  proposed  by 

a  )plicants. 


S  IMMARY:  On  July  29, 1994,  IC  Corp, 
I(  :RR,  Kansas  City  Southern  Industries 
h  c.  (KCSI),  and  the  Kansas  City 
S  juthem  Railway  Company  (KCSR) 
(<  ollectively  applicants)  filed  a  notice  of 
ii  tent  to  file  an  application  seeking 
C  jmmission  approval  and  authorization 
f<  r:  (1)  IC  Corp's  acquisition  of  control 
o  and  merger  with  KCSI;  and  (2)  the 
Ti  suiting  common  control  of  ICRR  and 
K  CSR  by  IC  Corp.  Applicants  have. 
SI  ibmitted  a  proposed  voting  trust 
a  reement/management  plan  for  which 
tl  ey  seek  an  informal  opinion  stating 
tl  at  the  proposal  effectively  insulates  IC 
C  )rp  (the  settlor  of  the  trust)  from  any 
V  elation  of  49  U.S.C.  11343.  The 
C  )mmission  here  seeks  comments  on 
tl  at  issue  and  other  related  issues. 


DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  and  served  on  applicants 
no  later  than  November  15, 1994. 
Applicants'  reply  is  due  by  November 
25, 1994. 

ADDRESSES:  An  original  and  20  copies  of 
all  documents  must  be  sent  to  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue  NW.,  Washington, 
DC  20423.  Attn:  Finance  Docket  No. 
32556.  In  addition,  one  copy  of  all 
documents  in  this  proceeding  must  be 
sent  to  applicants'  representatives:  (1) 
Robert  P.  vom  Eigen,  Hopkins  &  Sutter, 
888  Sixteenth  Street  NW.,  Washington, 
DC  20006;  and  (2)  William  A.  Mullins, 
Troutman  Sanders,  601  Pennsylvania 
Avenue  NW.,  Suite  640  North  Building, 
Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Dettmar,  (202)  927-5660.  [TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  In  this 
transaction,  IC  Corp  will  acquire  100% 
of  the  stock  of  KCSI.  The  acquisition 
will  occur  as  a  part  of  a  transaction  in 
which:  (1)  KCSI  will-effect  a 
reorganization  in  which  it  distributes 
complete  ownership  of  its  financial 
services  and  information  processing 
operations  to  the  holders  of  KCSI's 
common  stock;  and  (2)  IC  Corp  will 
place  its  stock  in  its  subsidiary,  ICRR, 
rather  than  the  carrier  to  be  acquired 
(KCSR)  or  its  parent  (KCSI),  into  an 
independent  voting  trust. 

IC  Corp  proposes  to  acquire  KCSI, 
which  controls  KCSR,  without 
Commission  authority.  Section  11343 
(49  U.S.C.  11343),  the  provision 
governing  consolidations,  mergers,  and 
acquisition  of  control,  requires  that 
Commission  authority  be  obtained  for 
the  acquisition  of  control  of  a  carrier  by 
any  number  of  carriers  or  the 
acquisition  of  control  of  at  least  two 
carriers  by  a  person  that  is  not  a  carrier. 
After  IC  Corp  places  its  shares  of  ICRR 
stock  into  trust,  the  holding  company 
will  immediately  acquire  control  of 
KCSR.  Applicants  state  that,  while 
awaiting  approval  of  the  transaction  by 
the  Commission,  ICRR  and  KCSR  will 
be  operated  independently.  The  parties 
anticipate  that  the  independent  voting 
trust  will  terminate  upon  approval  of 
common  control  by  the  Commission. 

In  connection  with  the  placement  of 
ICRR  stock  into  the  voting  trust,  certain 
major  personnel  changes  will  be 
effected:  (1)  IC  Corp's  and  ICRR's 
current  chairman  of  the  board, 
president/Chief  Executive  Officer/ 
director,  and  chief  financial  officer  will 
resign  their  positions  with  ICRR  and 
assume  identical  positions  at  KCSR,  but 
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will  retain  their  positions  with  IC  Corp; 

(2)  their  positions  at  ICRR  will  be  filled, 
respectively,  by  ICRR's  current  senior 
vice  president — marketing,  senior  vice 
president — operations,  and  controller; 

(3)  all  ICRR  officers  who  will  remain 
with  ICRR,  and  who  presently  occupy 
positions  with  IC  Corp,  will  resign  from 
their  positions  with  the  holding 
company;  and  (4)  several  outside 
directors  will  resign  their  positions  on 
the  IC  Corp  board  and  will  become 
directors  of  ICRR. 

Certain  shippers  and  labor  interests 
have  identified  concerns  associated 
with  applicants'  proposal.  For  this 
reason,  and  because  of  the  uniqueness 
of  the  proposal,  we  have  decided  to 
review  it  ourselves  rather  than 
delegating  the  matter  to  agency  staff.  To 
assist  us  in  that  review,  we  seek  public 
comment  on:  (1)  whether  the  proposal 
sufficiently  insulates  IC  Corp  from 
controlling  ICRR  prior  to  Commission  • 
approval  of  IC  Corp's  common  control 
of  KCSR  and  ICRR;  (2)  whether  certain 
conditions  should  be  imposed  on  the 
trust  arrangements;  and  (3)  whether 
KCSR  employees  are  entitled  to  labor 
protection.  Interested  parties  are  also 
invited  to  comment  on  any  other  issues 
or  concerns  they  deem  relevant  to  the 
voting  trust/management  plan. 

We  invite  interested  persons  to 
submit  written  comments  on  applicants' 
proposal.  Comments  must  be  filed  by 
November  15, 1994.  Applicants  may 
reply  by  November  25, 1994. 

Decided:  October  19. 1994. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons,  Morgan,  and  Owen.  Vice 
Chairman  Phillips  recused  herself  in  this 
proceeding. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-26513  Filed  10-25-94;  8:45  am| 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Advisory  Council  on  Unemployment 
Compensation;  Hearings 

SUMMARY:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24, 1992  (57 
FR  4007,  Feb.  3,  1992).  Public  Law  102- 
164.  the  Emergency  Unemployment 
Compensation  Act  of  1991.  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 


purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 
TIME  AND  PLACE:  The  hearings  will  be 
held  from  1  p.m.  to  3  p.m.  on  November 
30  and  December  1  at  the  Radisson 
Hotel  Denver,  1550  Court  Place,  Denver. 
Colorado. 

PUBUC  PARTICIPATION:  The  hearings  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Designated  Federal  Official  (DFO),  listed 
below,  at  least  7  days  prior  to  the 
hearing. 

suBMrmNG  WRrrTEN  statements: 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
fifteen  (15)  copies  to  Esther  R.  Johnson. 
DFO,  Advisory  Council  on 
Unemployment  Compensation.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  S-4231. 
Washington,  DC  20210.  Statements  must 
be  received  not  later  than  November  16. 
1994. 

PRESENTING  ORAL  STATEMENTS: 
Individuals  or  organizations  wishing  to 
present  oral  statements  should  send  a 
written  request  to  Ellen  S.  Calhoun, 
Advisory  Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW., 
room  S-4206,  Washington,  DC  20210. 
Requests  for  presenting  oral  statements 
should  indicate  a  daytime  phone 
number.  Time  slots  will  be  assigiied  on 
a  first-come,  first-served  basis.  All  such 
requests  mu.=:t  be  received  not  later  than 
November  16, 1994. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
Esther  R.  Johnson,  DFO,  Advisory 
Council  on  Unemployment 
Compensation,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW., 
room  S-^231,  Washington.  DC  20210. 
(202)  219-7831.  (This  is  not  a  toll-free 
number.) 

Signed  at  Washington,  DC.  this  20th  day  of 
October,  1994. 
Doug  Ross. 

Assistant  Secretary  of  Labor. 
[FR  Doc.  94-26544  Filed  10-25-94:  8:45  ami 
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was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  on  January  24,  1992  (57 
FR  4007.  Feb.  3. 1992).  Public  Law  102- 
164.  the  Emergency  Unemployment 
Compensation  Act  of  1991.  mandated 
the  establishment  of  the  Council  to 
evaluate  the  overall  unemployment 
insurance  program,  including  the 
purpose,  goals,  counter-cyclical 
effectiveness,  coverage,  benefit 
adequacy,  trust  fund  solvency,  funding 
of  State  administrative  costs, 
administrative  efficiency,  and  other 
aspects  of  the  program,  and  to  make 
recommendations  for  improvement. 
TIME  AND  PLACE:  The  meeting  will  be 
held  from  8:30  a.m.  to  12  noon  and  3:30 
p.m.  to  5  p.m.  on  November  30  and  8:30 
a.m.  to  12  noon  on  December  1  at  the 
Radisson  Hotel  Denver,  1550  Court 
Place.  Denver,  Colorado. 
AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

1.  Discussion  of  UI  coverage  of 
agricultural  workers; 

2.  Discussion  of  options  for  ensuring  the 
forwaM  funding  of  the  UI  system; 

3.  Discussion  of  variations  in  eligibility 
for  UI  among  the  States:  and, 

4.  Discussion  of  variations  in  UI  benefit 
levels  and  duration  among  the  States. 

PUBUC  PARTIOPATION:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Seats  will  be  reserved 
for  the  media.  Individuals  with 
disabilities  in  need  of  special 
accommodations  should  contact  the 
Designated  Federal  Official  (DFO),  listed 
below,  at  least  7  days  prior  to  the 
meeting. 
FOR  ADOmOHAL  INFORMATION  CONTACT: 

Esther  R.  Johnson,  DFO.  Advisory 
Council  on  Unemployment 
Compensation.  U.S.  Department  of 
Labor.  200  Constitutional  Avenue  NW., 
room  S-4231,  Washington,  DC  20210. 
(202)  219-7831.  (This  is  not  a  toll-free 
number.) 

Signed  at  Washington.  DC.  this  20th  dav  of 
October,  1994. 

Doug  Ross. 

Assistant  Secretary  of  Labor 

(FR  Doc.  94-26543  Filed  10-25-94:  8:45  am| 
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Advisory  Council  on  Unemployment 
Compensation;  Meeting 

summary:  The  Advisory  Council  on 
Unemployment  Compensation  (ACUC) 


Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
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U.S.C.  1142,  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Thursday,  November  10, 1994,  in 
Suite  N-3437  AB,  U.S.  Department  of 
Labor  Building,  Tliird  and  Constitution 
Avenue  NW..  Washington,  DC  20210. 

The  purpose  of  the  Eighty-Seventh 
meeting  of  the  Secretary's  ERISA 
Advisory  Council,  which  will  be  held 
from  1  p.m.  until  3:30  p.m.,  is  to  receive 
and  discuss  a  detailed  analysis  and 
make  recommendations  of  reports  from 
each  of  its  Work  Groups  i.e..  Healthcare 
Reform;  Reporting  and  Disclosure; 
Defined  Contribution  Plans,  and  to 
conduct  any  other  business  that  may 
come  before  the  Council.  The  Council 
will  also  take  testimony  and/or 
submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  any 
aspect  of  the  administration  of  ERISA. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  twenty  (20)  copies  on  or 
before  November  8. 1994  to  William  E. 
Morrow,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Suite  N-5677,  200  Constitution 
Avenue  NW.,  Washington,  1X3  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  at  the 
above  address.  Oral  presentations  will 
be  limited  to  ten  (10)  minutes,  but 
witnesses  may  submit  an  extended 
statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  8, 1994. 

Signed  at  Washington.  DC  this  20th  day  of 
October,  1994. 
OlenaBerg, 

Assistant  Secretary,  Pertsion  and  Welfare 
Benefits  Administration. 
IFR  Doc.  94-26538  Filed  10-25-94;  8:45  am] 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  tlie  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C 
1142,  a  public  meeting  of  the  Working 
Group  on  Defined  QHitribution  Plans  of 
the  Advisory  Council  on  Employee 


Velfare  and  Pension  Benefit  Plans  will 
te  held  from  9:30  a.m.  until  12  noon, 

Thursday,  November  10, 1994,  in  Suite 
-3437  AB,  U.S.  Department  of  Labor 
uilding.  Third  and  Constitution 
i  Wenue  NW.,  Washington,  DC  20210. 

This  work  group  was  formed  by  the 
i  advisory  Council  to  study  issues 
1  elating  to  defined  contribution  plans 
(jovered  by  ERISA. 

The  purpose  of  the  November  10 
]  leeting  is  to  discuss  and  finalize  the 
( roup's  conclusions  and 
I  ecommendations  concerning  the 
( ducational  aspects,  coverage  and 
]  articipation  under  defined 
<  ontribution  plans.  The  work  group  will 
i  Iso  take  testimony  and/or  submissions 
I  'om  employee  representatives, 
( mployer  representatives  and  other 
i  iterested  individuals  and  groups 
igarding  the  subject  matter. 

Individuals  or  representatives  of 
( rganizations  wishing  to  address  the 
>  ^ork  group  should  submit  a  written 
I  jquest  on  or  before  November  8, 1994 
t )  William  E.  Morrow,  Executive 
^retary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Suite  N- 
S  B77,  200  Constitution  Avenue  NW., 
^  /ashington.  DC  20210.  Oral 
J  resentations  will  be  limited  to  ten  (10) 
I  linutes,  but  witnesses  may  submit  an 
epctended  statement  for  the  record. 

Organizations  or  individuals  may  also 
s  jbmit  statements  for  the  record 

V  ithout  testifying.  Twenty  (20)  copies  of 
s  ich  statement  should  be  sent  to  the 

I  xecutive  Secretary  of  the  Advisory 
C  ouncil  at  the  above  address.  Papers 

V  'ill  be  accepted  and  included  in  the 

r  icord  of  the  meeting  if  received  on  or 
l^fore  November  10, 1994. 

Signed  at  Washington,  DC  this  20th  day  of 
C  ctober.  1994. 

C  lena  Berg. 

/  ssistant  Secretary,  Pension  and  Welfare 
E  snefits  Administration. 
If  R  Doc  94-26539  Filed  10-25-94;  8:45  am) 
UNO  COOC  481»4»-M 


/  dvisory  Council  on  Employee  Welfare 
a  vi  Pension  Benefits  Plan;  Notice  of 
Rfeeting 

Pursuant  to  the  authority  contained  in 
S  action  512  of  the  Employee  Retirement 
Ii  icome  Security  Act  of  1974  (ERISA),  29 
I  .S.C.  1142,  a  public  meeting  of  the 
\  'orking  Group  on  Healthcare  Reform  of 
t  le  Advisory  Council  on  Employee 

V  'elfare  and  Pension  Benefit  Plans  will 
b  5  held  horn  9:30  a.m.  until  noon., 

V  'ednesday,  November  9, 1994.  in  Suite 
t  -3437  AB.  U.S.  Department  of  Labor 

I  uilding.  Third  and  Constitution 
/  venue  NW.,  Washington,  DC  20210. 


This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  healthcare  reform  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  November  9 
meeting  is  to  discuss  a  draft  report  of 
the  work  group.  The  work  group  will 
also  take  testimony  and/or  submissions 
from  employee  representatives, 
employer  representatives  and  other 
interested  individuals  and  groups 
regarding  the  subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  November  8, 1994 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Suite  N- 
5677,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  8,  1994. 

Signed  at  Washington,  DC  this  20th  day  of 
October,  1994.  • 

Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  94-26540  Filed  10-25-94;  8:45  am) 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C 
1142,  a  public  meeting  of  the  Working 
Group  on  Reporting  and  Disclosure  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  fix)m  1  p.m.  until  3:30  p.m.. 
Wednesday,  November  9, 1994,  in  Suite 
N-3437  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue  NW..  Washington,  DC  20210, 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  reporting  and  disclosure 
requirements  for  employee  benefit  plans 
covered  by  ERISA. 

The  purpose  of  the  November  9 
meeting  is  to  discuss  a  draft  report  and 
recommendations  of  the  work  group. 
The  work  group  will  also  take  testimony 
and/or  submissions  from  employee 
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representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  November  8, 1994 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Suite  N- 
5677,  200  Constitution  Avenue  NW.. 
Washington.  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  acce'pted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  8, 1994. 

Signed  at  Washington,  DC  this  2Qth  day  of 
October,  1994. 

Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration. 

IFR  Doc.  94-26541  Filed  10-25-94:  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-065] 

NASA  Advisory  Council  (NAG). 
Aeronautics  Advisory  Committee 
(AAC):  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee. 
DATES:  December  7. 1994,  9  a.m.  to  4:30 
p.m.;  and  December  8, 1994,  9  a.m.  to 
4  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  6H46,  300 
E  Street,  SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary-Ellen  McGrath,  Office  of 
Aeronautics,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546  (202/358-4729). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 


— Aeronautics  Update 

— Goals  for  National  Partnership  in 

Aeronautics  fl&T 
— National  Institute  for  Aeronautics 

Study 
— Aeronautics  Enterprise  Plan 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  October  20, 1994. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  94-26503  Filed  10-25-94:  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities; 
Meeting 

October  17. 1994. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L.  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington.  DC  on  November  17-18. 
1994. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  November  17-18, 1994,  will 
not  be  open  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential:  information 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosiu« 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  July  19. 1993. 

The  agenda  for  the  sessions  on 
November  17, 1994,  will  be  as  follows: 
8:30-9  a.m. 

Coffee  for  Council  Members — Room 


527 

(Open  to  the  Public) 

COMMITTEE  MEETINGS 

(Open  to  the  Public) 
Policy  Discussion 
9-10  a.m. 

Educatfon  Programs — Room  M-14 

Fellowship  Programs— Room  315 

Public  Programs— Room  415 

Research  Programs/Preser\'ation  and 
Access — Room  M-07 

State  Programs — Room  507 
10  a.m.  until  Adjourned 

(Closed  to  the  Public) 

Discussion  of  specific  grant 
applications  before  the  Council 
2  p.m.  until  Adjourned 

(Closed  to  the  Public) 

joint  Meeting  of  Ihe  State  and  Public 
Programs  Committees  to  review 
Frankel  Prize  nominees — Room  415 

The  morning  session  on  November  18, 
1994,  will  convene  at  9  a.m.,  in  the  1st 
Floor  Council  Room,  M-09,  and  will  be 
open  to  the  public,  as  set  out  below.  The 
agenda  for  the  morning  session  will  be 
as  fol  lovers: 

(Coffee  for  Staff  and  Council  members 

will  be  served  from '8:30-9  a.m.) 
Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  National  Conversation 

D.  Contracts  Awarded  in  the  Previous 
Quarter 

E.  Final  Fiscal  Year  1993  Budget 
Report 

F.  Fiscal  Year  1994  Appropriations 

G.  Legislative  Report 

H.  Committee  Reports  on  Policy  and 
General  Matters 

1.  Overview 

2.  Education  Programs 

3.  Fellowships  Programs 

4.  Public  Programs 

5.  Research  Programs 

6.  Preservation  and  Access 

7.  State  Programs 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  specific  applications 
(closed  to  the  public  for  the  reasons 
stated  above). 

Further  information  about  this 
meeting  can  be  obtained  froip  Mr.  David 
C.  Fisher,  Advisory  Committee 
Management  Officer.  Washington,  DC 
20506.  or  call  area  code  (202)  606-8322, 
TDD  (202)  606-8282.  Advance  notice  of 
any  special  needs  or  accommodations  is 
appreciated. 
David  C.  Fisher. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  94-26526  Filed  10-25-94  8:45  am| 
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Music  Advisory  PansI;  Notice  of 
MeetInQ 

Parsuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  heisby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Chamber  Music 
Ensembles  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
November  15-18, 1994.  The  panel  will 
meet  from  9:00  a.m.  to  5:30  p.m.  on 
November  15-17  and  from  9:00  ajn.  to 
5:00  p.m.  on  November  18  in  Room  714, 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506.     - 

A  portion  of  this  meeting  will  be  open 
to  the  public  bom  2:00  p.m.  to  5:00  p.m. 
on  November  18  for  a  policy  and 
giiideline  discussion. 

Remaining  portions  of  this  meeting 
&x>m  9:00  a.m.  to  5:30  p.m.  on 
November  15-17  and  from  9:00  a.m.  to 
2:00  p.m.  on  November  18  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundalion  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsecUon  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disabiUty,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506.  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  bom  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 


Dated:  October  20, 1994. 

T  vniM  M.  Sabine, 

L  rector,  Office  of  Panel  Operations,  National 
R  idowment  for  the  Arts. 

IP  I  Doc  94-26471  Filed  10-25-94;  8:45  am] 
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N  JCLEAR  REQUIJkTORY 
COiMIMISSION 

B(«veeldy  Notice 

Amplications  and  Amendments  to 
Facility  Operating  Licenseslnvoiving 
N^  Significant  Hazards  Considerations 

I.  background 

Pursuant  to  Public  Law  97-415,  the 
UiS.  Nuclear  Regulatory  Commission 
(t  e  Commission  or  NRC  staff)  is 
pt  blishing  this  regular  biweekly  notice. 
Pi  blic  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
ax  tended  (the  Act),  to  require  the 
Q  mmission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
isiued,  under  a  new  provision  of  section 
ld9  of  the  Act.  This  provision  grants  the 

jmmission  the  authority  to  issue  and 

ike  immediately  effective  any 
aiaendment  to  an  operating  license 
upon  a  determination  by  the 
C^nmiission  that  such  amendment 
involves  no  significant  hazards 
copsideration,  notwithstanding  the 
p«idency  before  the  Commission  of  a 
revest  for  a  hearing  bom  any  person. 

Jliis  biweekly  notice  includes  all 
nqtices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 
sa  through  October  14. 1994.  The  last 
biweekly  notice  was  published  on 
October  12, 1994  (59  FR  51616). 

N4tice  Of  Consideration  Of  Issuance  Of 
Ai^endments  To  Facility  Operating 
Li^nses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
Aad  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
nd  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
idCFR  50.92,  this  means  that  operation 
ofjthe  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
pipbabiUty  or  consequences  of  an 
acpdent  previously  evaluated;  or  (2) 
craate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
iji  rolve  a  significant  reduction  in  a 
mi  rgin  of  safety.  The  basis  for  this 
pi  >posed  determination  for  each 
an  endment  request  is  shown  below. 


The  Commission  is  seeking  public ' 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

^  Normally,  the  Commission  will*  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  pubUcation  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
1 1545  RockviUe  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Dociunent  Room,  the 
Gehnan  Building.  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  November  25, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  vnitten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  cturent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
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Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 


or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-&«e  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  E>C  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 


for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  p)etition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  '.■ 

2.714(a)(l)(i)-(v)  and  2.714(d).  . 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555.  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
September  23,  1994 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Unit  2  Shutdown  AC  Sources 
Technical  Specifications  (TSs)  to  allow 
a  one-time  extension  from  7  to  14  days 
of  the  allowed  outage  time  (AOT)  for  the 
dedicated  Class  IE  emergency  power 
source  during  the  upcoming  Unit  2  1995 
Refueling  Outage  (RFO-10).  The 
proposed  amendments  would  also 
revise  the  Unit  1  Control  Room 
Emergency  Ventilation  System  (CREVS) 
TSs  to  provide  a  one-time  extension 
from  7  to  30  days  of  the  AOT  for  one 
train  of  the  CREVS  to  be  inoperable.  As 
noted,  these  extensions  will  be  needed 
during  the  upcoming  1995  Unit  2  RFO- 
10  to  support  the  moidifications 
scheduled  for  the  onsite  electrical 
distribution  system  in  response  to  the 
Station  Blackout  (SBO)  Rule,  10  CFR 
50.63,  and  the  upgrade  of  No.  21 
Emergency  Diesel  Generator  (EDGLThw 
specific  changes  requested  are: 

Unit  2  TSs  3.8.1.2  and  3.8.2.2  will 
include  a  footnote  indicating  that  the 
AOT  for  aligning  an  operable  emergency 
diesel  generator  (EDG)  to  pre.  ide  power 
to  the  emergency  busses  witliin  14  days 
during  the  Unit  2  RFO-10. 

Unit  1  TS  3.7.6.1  will  be  modified  to 
indicate  that  during  the  No.  21  EDG 
upgrade,  the  time  to  restore  the  No.  21 
filter  train  of  the  air  conditioning  unit 
to  operable  status  may  be  extended  to  30 
days  (for  loss  of  emergency  power  only) 
if:  1)  A  temporary  diesel  generator  is 
demonstrated  to  be  available  by  starting 
it  at  least  once  per  7  days  and  2)  if 
action  1  is  not  met.  restore  compliance 
with  the  action  within  7  days  or  be  at 
least  in  hot  standby  within  the  next  6 
hours  and  in  cold  shutdown  within  the 
following  30  hours. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of 
issue  of  no  significant  hazards 
consideration  for  each  of  the  proposed 
changes,  which  is  presented  below: 

In  relation  to  the  requested  changes  to  the 
Unit  2  TSs: 

.    1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Requiring  one  Class  IE  Emergency  Diesel 
Generator  (EOC)  to  be  available  ior  a 
shutdown  unit  ensures  that  AC  power  will  be 
available  for  a  loss  of  ofTsite  power  event,  a 
boron  dilution  event,  or  a  fuel  handling 
incident.  There  is  a  very  low  probability  that 
a  loss  of  offsite  [>ower  will  occur  due  to 
severe  weather  or  inadvertent  damage  to  the 
switchyard  during  the  14-day  period  that  the 
temporary  splice  box  is  being  installed  and 
No.  12  EDG  is  out-of-service.  The  Calvert 
Cliffs  offsite  power  supply  is  highly 
redundant  and  has  significant  capability  in 
withstanding  severe  weather  events,  such  as 
tornadoes.  In  addition,  Calvert  Cliffs 
Emergency  Response  Plan  Implementation 
Procedures  requires 4hat  certain  actions  be 
taken,  up  to  and  including  shutdown  of  both 
units,  on  the  approach  of  a  severe  storm, 
such  as  a  hurricane.  The  probability  of  a  loss 
of  offsite  power  is  maintained  low  by 
prohibiting  planned  maintenance  on  two  of 
the  three  500  kV  transmission  lines  and 
associated  relaying  and  devices  within  the 
switchyard.  Availability  of  the  required 
offsite  power  sources  will  be  verified  once 
per  shift.  In  addition  to  the  offtite  power 
sources,  a  temporary  diesel  generator  will 
also-be  installed  to  provide  a  backup  onsite 
power  source  with  thecapacity  to  support 
the  safety-related  loads  of  the  shutdown  unit. 

The  boron  dilution  event  and  the  fuel 
handling  incident  are  the  only  two  accidents 
that  are  explicitly  analyzed  in  the  Updated 
Final  Safety  Analysis  Report  for  a  shutdown 
unit.  The  potential  accident  precursors  such 
as  core  alterations,  positive  reactivi^ 
insertions,  movement  of  irradiated  fuel  and 
movement  of  heavy  loads  over  irradiated 
fuel,  will  be  prohibited  while  No.  12  EDG  is 
out-of-service  for  the  temporary  splice  box 
installation.  Therefore  the  probability  of  a 
boron  dilution  event  or  fuel  handling 
incident  is  decreased  during  the  operations 
allowed  by  this  change.  The  requirement  to 
maintain  containment  penetration  closure 
ensures  that  the  consequences  of  an  accident 
would  not  be  significantly  increased. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  orxonsequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
ct  different  type  of  accident  from  any 
accident  previously  evaluated. 

A  temporary  diesel  generator  is  being 
installed  onto  a  4  kV  bus  of  the  shutdown 
unit  while  the  dedicated  EDG  for  this  unit  is 
transferred  to  the  operating  unit  for  up  to  14 
days.  This  is  an  extension  of  the  same 
configuration  allowed  by  Action  Sutements 
3.8.1. 2.b  and  3.8.2.2.b  with  additional 
provision  taken  for  the  Control  Room 


Emergency  Ventilation  System  (CREVS).  The 
EDGs  will  be  aligned  so  that  each  train  of  the 
CREVS  will  have  an  emergency  power 
supply  available.  The  proposed  change  has 
been  evaluated  and  it  has  been  determined 
that  it  does  not  impair  any  existing  safety- 
related  equipment  needed  to  maintain  the 
unit  in  a  safe  shutdown  condition,  and  does 
not  create  any  new  accident  initiators.  The 
operation  of  the  temporary  diesel  generator  is 
familiar  to  the  operators  and  is  not 
significantly  different  from  typical  operator 
activities. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  firom  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  safety  function  provided  by  the  AC 
electrical  power  sources  and  associated 
distribution  systems  for  a  shutdown  unit  is 
to  ensure  that  the  unit  can  be  maintained  in 
3  safe  shutdown  condition,  and  there  is 
sufficient  instrumentation  and  control 
:apability  available  for  monitoring  and 
maintaining  the  unit  status.  The  proposed 
[Jiange  would  allow  the  shutdown  unit  to  be 
without  a  dedicated  Class  IE  emergency 
jower  source  for  up  to  14  days.  This  is  an 
extension  of  the  outage  time  of  seven  days 
allowed  by  the  Technical  Specifications  for 
jerforming  maintenance  and  inspections  on 
Sfo.  12  EDG.  This  proposed  change  will  have 
10  impact  on  the  offsite  pnjwer  sources. 

Several  compensatory  measures  will  lie 
aken  during  this  period  to  ensure  that  a 
aower  source  will  be  available  for  the 
shutdown  unit.  These  measures  include 
requiring  that  two  offsite  power  sources  are 
ivailable,  and  a  temporary  diesel  generator 
vill  be  installed  capable  of  supplying  the 
oads  necessary  to  maintain  the  unit  in  a  safe 
»ndition.  In  addition.  Technical 
specifications  require  several  compensatory 
neasures  to  reduce  the  potential  for  a  fuel 
landling  incident  and  a  boron  dilution  event. 
These  measures  include  prohibiting  positive 
^activity  changes,  suspending  core 
ilterations,  movement  of  irradiated  fuel,  and 
he  movement  of  heavy  loads  over  irradiated 
uei.  Establishing  containment  penetration 
:losure  further  ensures  that  adequate  margin 
>f  safety  is  maintained.  In  addition,  reduced 
nventory  conditions  of  the  Reactor  Coolant 
system  will  be  prohibited  during  the  14-day 
jeriod. 

Therefore,  the  proposed  change  does  not 
nvolve  a  significant  reduction  in  a  margin  of 
tafety. 

In  relation  to  the  requested  changes  in  the 
Jnit  1  TSs: 

1.  Would  not  involve  a  significant  increase 
n  the  probability  or  consequences  of  an 
iccident  previously  evaluated. 

The  Control  Room  Emergency  Ventilation 
system  (CREVS)  is  designed  so  that  the 
Control  Room  can  be  occupied  under  all 
)lant  conditions.  The  CREVS  is  required  to 
naintain  the  Control  Room  temperature  and 

0  filter  the  Control  Room  air  in  the  event  of 

1  radioactive  release.  When  No.  21 
imergency  Diesel  Generator  (EDG)  is  being 
ipgraded,  No.  12  CREVS  will  be  without  a 
:ilass  IE  emergency  power  source.  The 
]REVS  is  not  an  initiator  in  any  previously 


evaluated  accidents.  Therefore,  the  proposed 
change  does  not  involve  an  increase  in  the 
probabi  1  i  ty  of  an  accident  previously 
evaluated. 

The  CREVS  is  required  to  maintain  the 
Control  Room  habitable  following  a 
radioactive  release  from  a  loss  of  coolant 
accident,  a  main  steam  break,  or  a  steam 
generator  tube  rupture.  There  is  a  very  low 
probability  of  an  event  occurring  requiring 
Control  Room  isolation  during  the  30-day 
period  that  it  will  take  to  upgrade  No.  21 
EDG.  Requiring  that  the  CREVS  have  both  a 
normal  power  source  and  an  emergency 
power  source  available  ensures  that  one  train 
of  the  system  will  be  available  so  that  the 
Control  Room  can  be  occupied  under  these 
conditions.  The  probability  of  a  loss  of  offsite 
power  is  very  low  due  to  the  highly 
redundant  design  of  the  offsite  power  supply 
Planned  maintenance  on  three  of  the  offsite 
power  supplies  and  associated  relaying  and 
devices  within  the  switchyard  will  be 
prohibited  during  the  upgrade  period  to 
maintain  the  low  probability  of  a  loss  of 
offsite  power  event.  Number  12  CREVS  train 
will  continue  to  have  its  normal  power 
source  for  all  but  approximately  four  days 
when  the  bus  will  be  de-energized  to  allow 
bus  work  that  is  necessary  to  the  tie-in  of  the 
Alternate  AC  diesel  generator.  Number  11 
CREVS  will  have  both  its  normal  and 
emergency  power  supply  available  and  this 
train  is  capable  of  maintaining  the  Control 
Room  habitable.  In  addition,  a  temporary 
diesel  generator  will  be  installed  to  provide 
assurance  that  an  emergency  power  source 
will  be  available  to  No.  12  CREVS.  The 
compensatory  measures  that  will  be  taken 
during  this  period  will  ensure  that  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  ht)m  any 
accident  previously  evaluated. 

The  CREVS  is  not  being  modified  by  this 
proposed  change.  The  system  will  continue 
to  operate  in  the  same  manner.  Number  21 
EEXi  will  operate  in  a  similar  manner  after 
the  upgrade  and  will  be  able  to  support  unit 
operation  after  all  the  testing  is  completed. 
The  installation  of  the  temporary  diesel 
generator  during  the  upgrade  period  has  been 
evaluated  to  ensure  that  it  does  not  create 
any  new  accident  initiators. 

Therefore,  the  proposed  change  docs  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  operability  of  the  CREVS  during 
Modes  1  through  4  ensures  that  the  ConUol 
Room  will  remain  habitable  under  all  plant 
conditions.  The  proposed  change  does  not 
affect  the  function  of  the  CREVS.  The 
proposed  change  will  allow  one  train  of  the 
CREVS  to  be  without  a  Class  IE  emergency 
power  supply  for  up  to  30  days.  This  train 
will  have  the  normal  power  supply  available 
for  all  but  approximately  four  days  to  allow 
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necessary  bus  work.  The  other  train  of  the 
CREVS  will  have  both  its  normal  and 
emergency  power  supplies  during  this 
period.  Compensatory  measiires  that  will  be 
taken  include  prohibiting  planned 
maintenance  on  the  required  offsite  power 
sources  and  installing  a  temporary  diesel 
generator  of  sufficient  capacity  as  a  backup 
to  the  affected  train.  These  measures  will 
maintain  the  current  margin  of  safety.  The 
upgrade  to  the  existing  EDGs  will  provide 
additional  margin  for  the  electrical  loading  of 
4  kV  safety-related  busses.  The  completion  of 
the  No.  21  EDG  upgrade  will  improve  the 
margin  of  safety  for  the  onsite  electrical 
distribution  system. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert. 
Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Boston  Edison  Company,  Docket  No. 
50-293.  Pilgrim  Nuclear  Power  Station, 
Plymouth  County.  Massachusetts 

Date  of  amendment  request: 
September  6, 1994 

Description  of  amendment  request: 
The  proposed  amendment  changes  the 
Pilgrim  Nuclear  Power  Station 
Technical  Specifications  Sections 
3.7.B.l.a,  3.7.B.I.C.  3.7.B.l.e,  3.7.B.2.a, 
and  3.7.B.2.C.  The  proposed  changes 
also  add  new  sections  3.7.B.l.f  and 
3.7.B.2.e.  These  sections  require  both 
trains  of  the  Standby  Gas  Treatment 
(SGTS)  and  Control  Room  High 
Efficiency  Air  Filtration  (CRHEAF) 
System  to  be  operable  for  the  initiation 
of  fuel  movement  and  during  fuel 
handling  operations  involving  irradiated 
fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Technical  Specifications  3.7.B.1  and 
3.7.B.2.e  restrict  the  movement  of  irradiated- 


fuel  when  only  one  train  of  SGTS  or  one  train 
of  CRHEAF  are  operable.  Irradiated  fuel 
movement  may  not  begin  and  may  only 
continue  for  seven  days  when  the  Limiting 
Condition  of  Operation  is  entered. 

Removing  these  restrictions  during 
refueling  operations  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  compensatory  measures 
will  be  in  place. 

When  sections  3.7.B.l.f  and  3.7.B.2.e  are 
invoked  fuel  movement  will  not  commence 
until  5  days  following  plant  shutdown  and 
reactor  vessel  will  be  flooded-up  to  elevation 
114".  The  5  day  period  provides  decay-time 
before  irradiated  fuel  movement  begins. 
Flooding-up  elevation  114"  provides  an 
enlarged  inventory  reducing  the  possibility  of 
a  lo88-of-coolant  event  exposing  ftiel  such 
that  radioactive  gasses  are  produced,  an 
event  SGTS  and  CRHEAF  are  designed  to 
mitigate. 

Other  compensatory  measures  include 
requiring  the  SBO  [station  blackout)  diesel  or 
the  shutdown  transformer  to  be  operable 
prior  to  and  during  the  fuel  movement.  This 
adds  defense-in-depth  by  making  available 
another  power  supply  to  the  in-service 
safety-related  bus.  Also,  the  substitution  of  a 
non-safety  power  supply  to  the  SGTS  and 
CRHEAF  "inoperable"  systems  while  their 
safety-grade  bus  is  out-of-service  for 
maintenance  will  provide  offsite  power  to  the 
"inoperable"  train.  While  this  electrical 
supply  is  not  safety-grade,  it  is  reliable  and 
capable  of  powering  the  SGTS  and  CRHEAF 
systems.  The  components  of  the  "inoperable" 
trains  will  be  available  with  power  from  an 
alternate  power  source.  The  compensatory 
connection  to  the  non-safety  grade  bus  gives 
added  confidence  these  trains  can  perform 
the  design  function  although  they  are  not 
"operable"  as  defined  by  Technical 
Specifications. 

Operating  Pilgrim  in  accordance  with  this 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
analyzed  because  compensatory  measures 
will  be  in  force  to:  restrict  the 
commencem'^nt  of  irradiated  fuel  handling  or 
new  fuel  handling  over  the  spent  fuel  or  core 
until  5  days  following  reactor  shutdown; 
provide  a  reliable  source  of  power  to  the 
"inoperable"  SGTS  and  CRHEAF  systems: 
provide  an  enlarged  coolant  inventory  to 
protect  irradiated  fuel  from  the  effects  of  an 
inadvertent  draindown  of  the  vessel;  and 
provide  an  additional  source  of  emergency 
power  to  the  active  SGTS  and  CRHEAF 
systems  by  ensuring  the  operability  of  the 
SBO  diesel  generator  or  the  Shutdown 
Transformer. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Planned  maintenance  activities  require 
removing  a  safety-related  bus  and  emergency 
diesel  generator  powering  a  train  of  SGTS 
and  CRHEAF  from  service.  The  redundant 
trains  are  not  affected.  The  affected  trains  of 
SGTS  and  CRHEAF  will  be  connected  to  a 
non-safety  bus.  allowing  them  to  operate  but 


not  allowing  them  to  be  considered  operable 
under  the  purview  of  Technical 
Specifications.  The  proposed  change  allows 
refueling  activities  to  commence  with  one 
train  of  SGTS  and  CRHEAF  fully  operable 
and  the  other  train  available  but  not  powered 
by  its  safety  grade  bus  and  associated 
emergency  diesel  generator.  Compensatory 
measures  will  be  in  effect  during  refueling 
activities  involving  this  configuration.  The 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  the  fuel-drop  accident 
previously  analyzed.  Therefore,  operating 
Pilgrim  in  accordance  with  this  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

SGTS  and  CRHEAF  contribute  to  the 
margin  of  safety  during  fuel  handling  by 
mitigating  the  consequences  of  a  fuel- 
handling  event.  Allowing  an  exception  to  the 
requirement  of  both  trains  of  SGTS  and 
CRHEAF  operable  prior  to  or  during  fuel 
movement  activities  does  not  involve  a 
significant  reduction  in  the  margin  of  safety 
because  the  first  line  of  defense,  the  other  ' 
SGTS  and  CRHEAF  trains,  will  be  operable. 
The  redundant  trains  will  also  be  powered 
and  operable  in  all  ways  except  the 
"operable"  concept  required  by  Technical 
Specification. 

Hence,  the  actual  condition  of  the 
equipment  allows  it  to  meet  its  design 
function  except  under  the  strict  Technical 
Specification  interpretation  of  operable,  and 
the  described  compensatory  measures  that 
will  be  in  effect  when  the  exception  is 
employed,  constrain  the  potential  impact  on 
the  margin  of  safety  caused  by  using  the 
exception;  therefore,  operating  Pilgrim  in 
accordance  with  this  proposed  Technical 
Specification  request  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposfc.s  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
/ocat/on."  Plymouth  Public  Library-,  11 
North  Street,  PljTnouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe. 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor.  Boston. 
Massachusetts  02199. 

NRC  Project  Director  Walter  R.  Butler 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request: 
September  6, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  reduce 
the  Reactor  Pressure  Setpoint  at  which 
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the  shutdown  cooling  system 
automatically  isolates.  This  setpoint    • 
also  isolates  the  low  pressure  coolant 
injection  valves  when  the  shutdown 
cooling  system  is  in  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signincaht  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Technical  Specification  Table  a.2.A  lists 
the  instrumentation  that  initiates  primary 
containment  isolation  and  also  lists  the  trip 
level  setting  (setpoints)  for  that 
instrumentation.  The  setpoint  for  reactor 
high  pressure  is  presently  (less  than  or  equal 
to)  110  psig  which  was  selected  to  provide 
protection  for  the  RHR  Iresidual  heat 
removal]  low  pressure  suction  piping  against 
possible  overpressurization.  This  signal 
initiates  a  group  3  containment  isolation  by 
closing  the  shutdown  cooling  isolation  valves 
and  the  Low  Pressure  Coolant  Injection 
(LPQ)  valves.  To  provide  an  optimal  solution 
to  address  Generic  Letter  89-10.  the  motor- 
operated  valves  which  effect  the  isolation  of 
the  RHR  suction  piping  (MOlOOl-47  and 
MOlOOl-50)  are  being  modified  based  on  a 
lower  differential  pressure  in  the  design 
calculations.  The  setpoint  is  being  reduced  to 
ensure  plant  operation  is  maintained  in 
accordance  with  the  new  design  and  to 
continue  to  provide  the  protection  necessary 
against  overpressurization.  This  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed  because  reducing  the  setpoint  to 
less  than  what  the  technical  specifications 
currently  requires  is  a  change  in  the 
conservative  direction  relative  to  protection 
of  the  piping.  The  LPCl  injection  valves  are 
designed  for  higher  pressures  and  the 
proposed  setpoint  change  does  not  involve 
an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Technical  Specification  Table  3.2.B  lists 
instrumentation  that  initiates  or  controls  the 
core  and  containment  cooling  systems  and 
also  lists  the  trip  level  settings  (setpoints)  for 
that  instrumentation.  The  set[>oint  for  reactor 
low  pressure  Hess  than  or  equal  to)  110  psig, 
is  a  permissive  for  the  group  3  isolation  of 
the  RHR  inboard  injection  valves.  Reducing 
the  setpoint  to  [less  than  or  equal  to]  76  psig 
is  consistent  with  the  design  of  the  other 
group  3  isolation  valves  that  receive  the  same 
signal  and  accomplishes  the  isolation  of  the 
shutdown  cooling  system  when  there  is  a 
system  breach.  Thus,  revising  this  setpoint 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  hom  any  accident 
previously  evaluated. 


1  The  proposed  setpoint  change  supports 

nodifications  made  to  the  shutdown  cooling 

Isolation  valves  to  provide  additional  margin 
0  address  Generic  letter  89-10  concerns, 
(educing  the  setpoint  for  this  function 

( ontinues  to  provide  protection  of  the  RHR 
uction  piping  and  ensures  closure  of  the 
solation  valves.  Therefore,  revising  the 

I  eactor  high  pressure  setpoint  to  (less  than  or 
qual  to]  76  psig  for  instrumentation  that 
nitiates  primary  containment  isolation 
Table  3.2.A)  does  not  create  the  possibility 
if  a  new  or  different  kind  of  accident 
(reviously  evaluated.  Similarly,  the  revision 
if  the  reactor  low  pressure  setpoint  to  (less 
lian  or  equal  to)  76  psig  for  instrumentation 
bat  initiates  or  controls  the  core  and 
ontainment  cooling  systems  does  not  create 
he  possibility  of  a  new  or  different  kind  of 
ccident  from  any  accident  previously 
valuated. 
3.  The  operation  of  Pilgrim  Station  in 
ccordance  with  the  proposed  amendment 

1  trill  not  involve  a  significant  reduction  in  a 

1  margin  of  safety. 
The  purpose  of  the  setpwint  for  reactor 
iressure  in  Table  3.2.A  and  3.2.B  is  to 
irovide  protection  for  the  RHR  suction 
liping  and  ensure  proper  isolation  for 
inlikely  piping  breaches.  Changing  the 

I  etpoint  to  a  lower  value  is  consistent  with 

I  nodifications  being  made  to  the  shutdown 
ooling  isolation  valves.  The  margin  of  safety 
}r  this  setpoint  was  established  to  protect 
ie  RHR  suction  piping  from 

I  iverpressurization  and  to  ensure  that 
irimary  containment  integrity  could  be 
stablished  by  the  isolation  valves  on  a 
■roup  3  isolation.  A  margin  of  safety  for 
irotecting  the  RHR  suction  piping  exists  due 
3  the  difference  between  the  design  pressure 
f  the  piping  and  the  setpoint  specified  in  the 
schnical  specifications.  Reducing  the 
etpoint  increases  the  difference  between  the 
esign  pressure  of  the  piping  and  the 
etpoint  hence,  this  margin  of  safety  is 
ncreased.  The  margin  of  safety  established 
3r  primary  containment  isolation  valves  is 
maintained  by  specifying  a  setpoint  which 
orresponds  to  the  closing  differential 
iressure  of  the  valves  under  postulated 
ccident  conditions.  The  setpoint  change 
oes  not  reduce  the  design  margins 
stablished  to  ensure  the  valves  perform  their 
esign  isolation  function  when  required.  The 
3w  pressure  coolant  injection  valves  that 
eceive  this  same  signal  are  designed  for 
ligher  pressures  than  the  current  setpoint  of 
less  than  or  equal  to)  110  psig  and,  therefore, 
lower  setpoint  increases  the  margin  of 
afety.  Thus,  the  proposed  amendment  does 
lot  involve  a  significant  reduction  in  a 
nargin  of  safety. 

The  NRC  staff  has  reviewed  the 
icensee's  analysis  and,  based  on  this 
eview,  it  appears  that  the  three 
tandards  of  50.92(c)  are  satisfied, 
'herefore,  the  NRC  staff  proposes  to 
letermine  that  the  amendment  request 
nvolves  no  significant  hazards 
:onsideration. 

Local  Public  Document  Room 
ocation:  Plymouth  Public  Library,  11 
Jorth  Street,  Plymouth,  Massachusetts 
12360. 


Attorney  for  licensee:  Yl.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nnclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request: 
September  6, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  Technical  Specification  section 
4.5. H.4,  a  section  which  requires  the 
testing  and  calibration  of  pressure 
switches  in  certain  emergency  core 
cooling  system  (ECCS)  lines. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  Operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  I***]. 

The  discharge  piping  for  ECC  systems  is 
maintained  filled  to  prevent  water  hammer 
during  automatic  pump  starts.  Monthly 
venting  is  the  primary  means  of  ensuring 
filled xlischarge  piping.  The  pressure 
switches  are  an  adjunct  to  such  venting. 
Hence,  piping  in  the  Core  Spray  System,  the 
Low  Pressure  Coolant  Injection  System 
(LPQ),  the  High  Pressure  Coolant  Injection 
(HPCl)  system,  and  the  Reactor  Core  Isolation 
Coolant  (RCIC)  system  are  all  equipped  with 
pressure  switches  that  detect  pressure  decay 
in  the  discharge  piping  of  these  systems. 

This  proposed  change  does  not  change 
Pilgrim's  configuration  or  equipment.  The 
switches  perform  a  surveillance  function  and 
do  not  provide  a  signal  needed  to  prevent  or 
mitigate  an  accident.  The  switches  will 
continue  to  perform  their  surveillance 
function  and  their  surveillance  and 
calibration  will  be  performed  in  accordance 
with  Pilgrim  procedures.  Removal  of  section 
4.5. H.4  eliminates  the  possibility  of 
inoperable  switches  forcing  the  shutdown  of 
Pilgrim  or  the  alternative  of  declaring  an 
operable  safety  system  inoperable  because  of 
its  association  with  these  switches. 

Technical  Specifications  will  continue  to 
require  venting  the  discharge  piping  high 
point  when  the  systems  are  configured  such 
that  water  hammer  can  occur,  (sections 
4.5.H.1, 4.5.H.2  and  4.5.H.3).  Thus,  the 
application  of  this  proposed  change  docs  not 
reduce  the  Technical  Specifications  intent  of 
reducing  the  lijielihood  of  discharge  piping 
wafer  hammer.  Therefore,  operating  Pilgrim 
Station  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibiUty  of  a  new  or 
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different  kind  of  accident  from  any  accident 
previously  evaluated. 

Section  4.5.H's  purpose  is  to  maintain  the 
ECCS  discharge  piping  filled  to  prevent  water 
hammer.  The  purpiose  of  the  pressure 
switches  is  to  detect  voids  in  ECCS  discharge 
piping  to  prevent  the  possibility  of  damage 
due  to  water  hammer.  These  switches  are  not 
safety-related,  have  no  automatic  functions, 
and  are  not  relied  on  to  prevent  or  mitigate 
an  accident.  Instead,  they  enhance  the 
existing  dischai^ge  pipe  venting  surveillance 
requirements  by  detecting  void  formation  in 
discharge  pipe. 

The  switches  will  continue  to  perform 
their  surveillance  function  through  Pilgrim 
procedures.  Venting  will  continue  to  be 
required  by  Technical  Specifications. 
Therefore,  operating  Pilgrim  in  accordance 
with  this  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  change  does 
not  impair  the  detection  of  conditions 
necessary  to  produce  a  water  hammer  in  the 
discharge  piping. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  discharge  piping  pressure  switches  are 
surveillance  instruments  and  act  as  a 
secondary  means  of  protecting  the  discharge 
piping  from  conditions  that  can  produce 
water  hammer.  They  are  not  relied  on  to 
prevent  or  mitigate  accidents.  Hence,  these 
switches  do  not  significantly  impact  safety 
because  they  are  not  the  primary  means  of 
preventing  discharge  piping  water  hammer. 
Therefore,  removing  the  pressure  switches 
&x>m  Technical  Specifications  potentially 
contributes  to  plant  availability  but  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety  because  the  primary  method  of 
detection  (venting)  remains  and  the  switches 
will  continue  to  be  subject  to  procedural 
controls. 

This  proposed  change  has  been  reviewed 
and  recommended  for  approval  by  the 
Operations  Review  Committee  and  reviewed 
by  the  Nuclear  Safety  Review  and  Audit 
Committee. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston. 
Massachusetts  02199. 
NRC  Project  Director:  Walter  R.  Butler 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request: 
September  6. 1994 


Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  alarms  for  the  drywell  to 

suppression  chamber  vacuum  breakers 
to  a  different  annunciator  panel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  identified. 

The  proposed  change  relocates 
annunciators  in  the  control  room  but  does 
not  change  their  designed  function  or 
setpoint. 

The  Annunciator  System  is  non-safety 
related  and  performs  no  direct  safety 
function.  No  accident  initiators  are  being 
affected  by  this  proposed  change.  Accident 
mitigating  systems  remain  operable,  and 
accident  scenarios  are  unaffected. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
difFerent  kind  of  accident  from  any  accident 
previously  analyzed. 

Relocating  the  Drywell  to  Suppression 
Chamber  annunciator  from  one  control  room 
panel  to  another  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  This  modification  does  not  modify 
the  setpoints  or  functions  of  the 
annunciators.  Hence,  it  is  administrative  and 
proposed  to  allow  relocation  which  is 
currently  constrained  by  the  current 
Technical  Specifications  level  of  detail. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  equipment  being  relocated  is  non- 
safety  related  and  its  relocation  does  not 
impact  the  margin  of  safety.  This  relocation 
is  proposed  to  enhance  the  operator's  ability 
to  identify  and  analyze  abnormal  events. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 


Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  IIlinois^)ocket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  June  13, 
1994,  as  supplemented  on  October  7, 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
several  changes  to  the  Administrative 
Controls  in  Section  6  of  Technical 
Specifications  (TS)  for  Byron  and 
Braidwood  stations.  The  proposed 
changes  include:  (1)  a  change  to  the 
submittal  ft^uency  of  the  Radiological 
Effluent  Release  Report,  (2)  a  revision  to 
the  Shift  Technical  Advisor  description, 
(3)  clarification  of  the  Shift  Engineer's 
responsibilities,  and  (4)  editorial 
changes.  The  references  to  the 
Semiannual  Radiological  Effluent 
Release  Report  are  also  revised  in  other 
sections  of  the  TS.  The  proposed  change 
in  the  October  7, 1994.  submittal  revised 
TS  6.3.1  to  include  generic  descriptions 
of  personnel  who  fulfill  the 
responsibilities  of  a  radiation  protection 
manager.  This  supplements  the 
information  that  was  pubUshed  in  the 
Federal  Register  on  August  3, 1994  (59 
FR  39581). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  prol>ability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Section  6  of 
Technical  Specifications  do  not  affect  any 
accident  initiators  or  precursors  and  do  not 
change  or  alter  the  design  assumptions  for 
the  systems  or  components  used  to  mitigate 
the  consequences  of  an  accident. 

The  proposed  changes  are  adminisfrative 
in  nature  and  provide  clarification.  These 
changes  provide  consistency  with  station 
procedures,  programs!  the  Oxie  of  Federal 
Regulations,  other  Technical  Specifications, 
and  Standard  Technical  Specifications. 
These  changes  do  not  impact  any  accident 
previously  evaluated  in  the  Updated  Final 
Safety  Analysis  Report. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  affect  the 
design  or  operation  of  any  system,  structure, 
or  component  in  the  plant.  There  are  no 
changes  to  parameters  governing  plant 
operation;  no  new  or  different  type  of 
equipment  will  be  installed.  The  proposed 
changes  are  considered  to  be  administrative 
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changes.  All  responsibilities  described  in 
Technical  Specifications  for  management 
activities  will  continue  to  be  performed  by 
qualified  individuals. 

Q  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  affect  the 
margin  of  safety  for  any  Technical 
Specification.  The  initial  conditions  and 
methodologies  used  in  the  accident  analyses 
remain  unchanged,  therefore,  accident 
analysis  results  are  not  impacted. 

The  proposed  changes  are  administrative 
in  nature  and  have  no  impact  on  the  margin 
of  safety  of  any  Technical  Specification.  They 
do  aot  affect  any  plant  safety  parameters  or 
setpoints.  The  descriptions  for  the  Shift 
Technical  Advisor  and  Shift  Engineer  are 
clarified,  however,  include  no  reduction  to 
their  responsibilities. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no    - 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.  Franklin.  P.O.  Box  434. 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library.  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago.  Illinois 
60690 

NRC  Project  Director:  Robert  A.  Capra 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Daiton. 
Georgia,  Docket  Nos.  50-424  and  SO- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request: 
September  13, 1994 

Description  of  amendment  request: 
The  amendments  replace  Containment 
Systems  technical  specification  (TS) 
3.6.2.2.  "Spray  Additive  System"  with  a 
new  Emergency  Core  Cooling  Systems 
TS  3.5.5,  "ECCS  Recirculation  Fluid  pH 
Control  System." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  docs  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  involves 
replacement  of  concenb^ted  NaOH  injected 
via  the  containment  spray  system  with 
trisodium  phosphate  (TSP)  stored  in  the 
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c  Dntainment  and  dissolved  in  the  sump 
r  ^circulation  solution  to  maintain  acceptable 
f  Dst  accident  spray/recirculation  solution 
c  lemistry.  Deletion  of  the  concentrated 
^  aOH  will  eliminate  a  personnel  hazard.  The 
p  H  control  system  functions  in  response  to 
a  1  accident  and  does  not  involve  or  have  any 
effect  on  any  initiating  event  for  any  accident 
{deviously  evaluated.  Operation  under  the 
f  roposed  amendment  will  continue  to  ensure 
t  lat  iodine  potentially  released  post-LOCA  is 
r  itained  in  the  sump  solution,  and  resultant 

0  !£site  and  control  room  thyroid  doses  are 

V  ithin  the  limits  of  10  CFR  100  and  10  CFR 
5  ],  Appendix  A.  General  Design  Qiterion  19, 
r  (spectively. 

2.  The  proposed  change  does  not  create  the 
p  KsibiKty  of  a  new  or  different  kind  of 

a  :cident  from  any  accident  previously 

e  ^aluated.  The  deleted  equipment  is  isolated 

f  om  the  remaining  equipment  by  blind 

f  inges,  locked  closed  valves,  cut  and  capped 

p  ping,  determinated  and/or  spared  cables; 

a  id  interfaces  are  analyzed  to  ensure  the 

r  maining  required  equipment  meets 

a  iplicable  original  design  requirements.  The 

n  ;w  equipment  (TSP  and  baskets)  is  a 

p  issive  pH  control  system  and  is  supported 

a  id  analyzed  to  ensure  there  are  no  adverse 

ii  iterfaces  (e.g.  pipe  break,  jet  impingement, 

s  lismic)  with  existing  equipment,  systems,  or 

s  ructures. 

3.  The  proposed  change  does  not  involve 
a  iignificant  reduction  in  a  margin  of  safety. 

1  le  slight  change  in  recirculation  solution 
p  H  maintains  adequate  protection  against 

c  iloride  induced  stress  corrosion  cracking  of 
a  istenitic  stainless  steel  and  maintains  the 
c  ipabiUty  of  the  solution  to  retain  iodine.  It 
n  suits  in  an  insignificant  increase  in  the 
p  )st-accident  rate  of  hydrogen  generation, 
M  hich  remains  well  within  the  existing 
c  ipacity  of  the  hydrogen  recombiners.  The 
ii  creased  mass  in  the  containment  will  ha\'e 
n )  significant  impact  on  post-accident  flood 
1<  vels.  recirculation  solution  boron 
c  tncentration,  or  peak  clad  temperatures.  No 
o  her  operating  parameters  for  systems, 
s  ructures.  or  components  assumed  to 
o  icrate  in  the  safety  analysis  are  changed. 
T  le  offsite  and  control  room  doses  meet  the 
Ii  nits  of  10  CFR  100  and  GDC  19 
n  spectively.  Because  the  trisodium 
p  losphate  is  nonvolatile  and  the  baskets  are 
p  otected  with  solid  covers  and  are  located 
s  ightly  above  the  floor  in  the  containment 
M  here  access  is  strictly  controlled,  a 
81  irveillance  interval  of  once  per  refueling 

0  itage  provides  assurance  that  the  TSP  will 
b  ( available  when  required. 

The  NRC  staff  has  reviewed  the 

1  censee's  analysis  and,  based  on  this 
r  iview,  it  appears  that  the  three 

s  andards  of  10  CFR  50.92(c)  are 
s  itisfied.  Therefore,  the  NRC  staff 
p  reposes  to  determine  that  the 
a  nendment  request  involves  no 
s  gnificant  hazards  consideration. 

Local  Public  Document  Room 
h  nation:  Burke  County  Public  Library. 
4  12  Fourth  Street.  Waynesboro.  Georgia 
3  )830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
E  omby,  Troutman  Sanders, 
^  ationsBank  Plaza,  Suite  5200,  600 


Peachtree  Street.  NE.,  Atlanta.  Georgia 
30308 

NRC  Project  Director:  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  et  al., 
Docket  Na  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Dafe  of  amendment  request: 
September  26, 1994 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  the  "Plan  for  the  Long 
Range  Planning  Program"  by  changing 
the  semi-annual  reporting  period  to 
annual,  and  to  reflect  refined  evaluation 
criteria  and  assessment  methodology; 
and,  to  incorporate  the  necessary 
changes  to  the  license  condition 
wording. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
proposed  revision  to  the  Facility  Operating 
License  does  not  affect  the  safety  analysis 
and  does  not  involve  any  physical  changes  to 
the  plant,  nor  any  changes  in  the  format  or 
restraints  on  plant  operations,  and  only 
contemplates  a  change  to  the  Plan  for  the 
Long  Range  Planning  Program  currently 
approved  by  the  NRC  in  license  condition 
2.C.(6).  Therefore,  this  change  will  not 
increase  the  probability  of  previously 
analyzed  accidents  because  it  involves  no 
direct  plant  modification  or  change  in 
operation,  and  hence,  it  is  also  unrelated  to 
the  possibility  of  increasing  the 
consequences  of  previously  analyzed 
accidents. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  revision  to  the 
Facility  Operating  License  does  not  affect  the 
safety  analysis  and  does  not  involve  any 
physical  changes  to  the  plant,  nor  any 
changes  in  the  format  or  restraints  on  plant 
operations,  and  only  contemplates  a  change 
to  the  Plan  for  the  Long  Range  Planning 
Program  currently  approved  by  the  NRC  in 
license  condition  2.C.(6).  Therefore,  this 
change  has  no  effect  on  the  possibility  of 
creating  a  new  or  different  kind  of  accident 
from  any  previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  revision  to  the  Facility 
Operating  License  does  not  involve  any 
physical  changes  to  the  plant,  nor  any 
changes  in  the  format  or  restraints  on  plant 
operations,  and  only  contemplates  a  change 
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to  the  Plan  for  the  L,ong  Range  Planning 
Program  currently  approved  by  the  NRC.  in 
license  condition  2.C.(6).  Therefore,  the 
overall  margin  of  safety  for  the  plant  is 
maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw.  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Phillip  F. 
McKee 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request: 
September  26, 1994 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  the  "Plan  for  the  Long 
Range  Plaiming  Program"  by  changing 
the  semi-annual  reporting  period  to 
annual,  and  to  reflect  refined  evaluation 
criteria  and  assessment  methodology; 
and,  to  incorporate  the  necessary 
changes  to  the  license  condition 
wording. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  tlie  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
proposed  revision  to  the  Facility  Operating 
License  does  not  affect  the  safe^  analysis 
and  does  not  involve  any  physical  changes  to 
the  plant,  nor  any  changes  in  the  format  or 
restraints  on  plant  operations,  and  only 
contemplates  a  change  to  the  Plan  for  the 
Long  Range  Planning  Program  currently 
approved  by  the  NRC  in  license  condition 
2.C.(9).  Therefore,  this  change  will  not 
increase  the  probability  of  previously 
analyzed  accidents  because  it  involves  no 
direct  plant  modification  or  change  in 
operation,  and  hence,  It  is  also  unrelated  to 
the  possibility  of  increasing  the 
consequences  of  previously  analyzed 
accidents. 

2.  Operation  of  the  iiacility  in  accordance 
with  the  proposed  amendmient  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 


evaluated.  The  proposed  revision  to  the 
Facility  Operating  License  does  not  affect  the 
safety  analysis  and  does  not  involve  any 
physical  changes  to  the  plant,  nor  any 
changes  in  the  format  or  restraints  on  plant 
operations,  and  only  contemplates  a  change 
to  the  Plan  for  the  Long  Range  Planning 
Program  currently  approved  by  the  NRC  in 
license  condition  2.C.(9).  Therefore,  this 
change  has  no  effect  on  the  possibility  of 
creating  a  new  or  different  kind  of  accident 
from  any  previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  revision  to  the  Facility 
Operating  License  does  not  involve  any 
physical  changes  to  the  plant,  nor  any 
changes  in  the  format  or  restraints  on  plant 
operations,  and  only  contemplates  a  change 
to  the  Plan  for  the  Long  Range  Planning 
Program  currently  approved  by  the  NRC.  in 
license  condition  2.C.(9).  Therefore,  the 
overall  margin  of  safety  for  the  plant  is 
maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg,  PA 
17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  EK:  20037. 

NRC  Project  Director:  Phillip  F. 
McKee 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
September  26, 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Cooper  Nuclear  Station  (CNS) 
Technical  Specifications.  Section  3.5.C 
"HPa  System."  to  increase  the 
minimum  pressure  at  which  the  High 
Pressure  Coolant  Injection  (HPQ) 
System  is  required  to  be  OPERABLE 
from  greater  than  113  psig  to  greater 
than  150  psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards    r 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 


Evaiuadon 

The  change  in  the  reactor  vessel  pressure 
at  which  the  High  Pressure  Coolant  Injection 
(HPCI)  System  must  be  operable  from 

113  psig  to  150  psig  will  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  HPQ  System  is  designed  to 
provide  adequate  reactor  vessel  coolant 
injection  for  small  break  accidents  where  the 
reactor  vessel  remains  pressurized. 
Therefore,  the  HPCI  System  provides  a  means 
of  responding  to  previously  analyzed 
accidents.  Changing  the  lower  bound  reactor 
vessel  pressure  limit  at  which  the  HPQ 
System  must  be  operable  does  not  affect  any 
of  the  accident  initiation  sequences 
previously  analyzed,  and  therefore  this 
proposed  change  will  not  result  in  an 
increase  in  the  probability  of  any  accident 
previously  analyzed. 

The  change  in  the  required  pressure  at 
which  the  HPa  System  must  be  operable 
from  113  psig  to  150  psig  will  not  involve  a 
significant  increase  in  the  consequences  of 
any  accident  previously  evaluated,  hicreasing 
this  minimum  pressure  at  which  the  HPd 
System  must  be  OPERABLE  will  not  affect 
the  availability  of  other  systems  which 
provide  standby  core  cooling.  The  CNS  Core 
Standby  Cooling  Systems  (CSCS),  which 
consist  of  the  HPCI  System,  the  Automatic 
Dcpressurization  System  (ADS),  the  l.ow 
Pressure  Coolant  Injection  (LPCI)  System, 
and  the  Core  Spray  (CS)  System,  are  designed 
to  cover  the  spectrum  of  loss-of-coolant 
accidenU.  For  large  break  events,  the  reactor 
vessel  will  depressurize  below  the  point 
where  the  HPQ  System  is  OPERABLE,  and 
single  failure  proof  core  cooling  is  provided 
by  a  combination  of  the  LPQ  and  CS 
systems.  For  small  break  events  wherein  the 
reactor  vessel  does  not  rapidly  depressurize, 
the  HPQ  System  is  designed  to  provide  core 
cooling  with  a  reactor  vessel  pressure  range 
of  1120  psig  to  150  psig.  Upon  failure  of  the 
HPQ  System  to  provide  adequate  core 
cooling,  the  ADS  in  conjunction  with  the 
LPQ  and  CS  systems  provide  single  failure 
proof  assurance  of  adequate  core  cooling.  The 
Low  Pressure  Systems  (LPCI  and  CS)  are 
designed  and  required  to  provide  core 
cooling  at  reactor  pressures  below  150  psig. 
The  District  performed  calculations  which 
have  determined  that  the  low  pressure  Core 
Standby  Cooling  systems  are  capable  of 
providing  adequate  core  cooling  with  a 
reactor  pressure  of  1 50  psig  under  the  most 
degraded  pump  conditions.  i.e..  pump 
performance  at  minimum  Technical 
Specifications  requirements.  Additionally, 
the  District  reviewed  applicable  engineering 
calculations  to  ensure  that  no  calculations 
were  relying  on  the  HPQ  System  to  provide 
degraded  flow  to  the  reactor  vessel  during 
any  accident  scenario  or  transient.  Based  on 
the  diverse  means  of  providing  adequate  core 
cooling  for  the  spectrum  of  loss-of-coolant 
accidents,  and  the  capability  of  the  low 
pressure  core  cooling  systems  to  provide 
adequate  core  cooling  at  150  psig  and  bekiw. 
changing  the  required  pressure  at  which 
HPQ  must  be  operable  from  113  psig  to  1 50 
psig  will  not  change  the  capability  to  provide 
adequate  core  cooling  following  postulated 
events. 
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The  proposed  changes  do  not  alter  the 
conditions  or  assumptions  in  any  of  the 
Updated  Safety  Analysis  Report  (USAR) 
accident  analyses.  Since  the  USAR  accident 
analyses  remain  bounding,  the  radiological 
consequences  previously  evaluated  are  not 
adversely  affected  by  the  proposed  changes. 
Therefore,  it  can  be  concluded 

that  the  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Z.Does  the  proposed  License 
Amendment  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

Evaluation 

The  proposed  changes  introduce  no  new 
failure  modes  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  failure  been  identified  as  a 
result  of  the  proposed  changes.  Increasing  the 
minimum  reactor  pressure  at  which  the  HPCI 
System  is  required  to  be  OPERABLE  will  not 
cause  an  unplanned  initiation  of  the  HPCI 
System  or  any  other  plant  system  or 
equipment,  nor  will  the  change  impede  the 
initiation  of  any  required  safety  system.  The 
HPQ  System  relies  on  the  containment 
suppression  pool,  emergency  condensate 
storage  tanks,  plant  D.C.  electrical  system, 
and  the  reactor  low  water  level  and  high 
drywell  pressure  instrumentation  to 
adequately  operate.  The  proposed  increase  in 
the  minimum  reactor  pressure  at  which  the 
HPCI  System  would  be  required  OPERABLE 
will  not  affect  the  equipment  of  those 
systems,  nor  will  the  change  affect  the 
physical  configuration  of  the  HPCI  System. 
There  will  be  no  change  in  the  types  or 
increase  in  the  amount  of  effluents  released 
offsite.  Therefore,  the  proposed  change  xloes 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  create  a 
significant  reduction  in  the  margin  of 
safety? 
'    Evaluation 

Changing  the  reactor  vessel  pressure  at 
which  the  HPCI  System  must  be  OPER/\BLE 
Trom  113  psig  to  150  psig  will  not  constitute 
a  significant  reduction  in  the  margin  of 
safety.  As  stated  in  the  Technical 
Specifications  Bases  Section  3.5.C,  the  HPCI 
iJystem  is  designed  to  provide  rated  cooling 
water  flow  for  reactor  pressures  ranging  from 
1120  psig  to  150  psig.  The  HPCI  is  not 
designed  to  provide  rated  cooling  water  flow 
at  reactor  pressures  below  150  psig.  At 
reactor  operating  pressures  below  150  psig, 
the  low  pressure  core  cooling  systems  are 
-required  to  be  available,  are  capable  of 
fulfilling  their  functions,  and  provide  the 
required  flow  in  the  low  pressure  regions 
4)elow  150  psig.  Additionally,  the 
combination  of  the  ADS.  LPQ  and  CS 
systems  provide  additional  means  of 
providing  adequate  core  cooling  at  any 
reactor  pressure.  Therefore  the  proposed 
change  to  increase  the  minimum  reactor 
pressure  at  which  the  HPCI  System  is 
required  to  be  operable  to  greater  than  150 
psig  will  not  significantly  reduce  the  margin 
ofsafety. 


1  he  NRC  staff  has  reviewed  the 
lic(  nsee's  analysis  and.  based  on  this 
rev  ew.  it  appears  that  the  three 
sta  idards  of  10  CFR  50.92(c)  are 
sat  sfied.  Therefore,  the  NRC  staff 
pre  poses  to  deteimine  that  the 
am  jndment  request  involves  no 
sig  lificant  hazards  consideration. 

I  ocol  Public  Document  Room 
he  ition:  Auburn  Public  Libraiy,  118 
151  1  Street,  Auburn,  Nebraska  68305 

J  ttorneyfor  licensee:  Mr.  G.D. 
Wa  tson.  Nebraska  Public  Power  District, 
Po  t  Office  Box  499.  Columbus. 
Ne  )raska  68602-0499 

1  IRC  Project  Director:  William  D. 
Be<  kner 

No  -theast  Nuclear  Energy  Company 
(N  «ECO),  Docket  No.  50-245,  Millstone 
Nu  :lear  Power  Station,  Unit  1,  New 
Loi  idon  County,  Connecticut 

;  >ate  of  atnfndment  request: 
Se  itember  9,  1994 

.  description  of  amendment  request: 
Th  !  proposed  revision  to  the  Technical 
Sp  jcifications  would  delete  the 
re(  Liirement  for  a  special  test  of  the 
alt  imate  train  when  one  train  is 
in<  peraBle. 

.  'asis  for  proposed  no  significant 
ha  -ards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
lie  insee  has  provided  its  analysis  of  the 
iss  le  of  no  significant  hazards 
CO  isideration,  which  is  presented 
be  ow: 

f  NECO  has  reviewed  the  proposed 
chi  nges  in  accordance  with  10CFR50.92  and 
coi  eludes  that  the  changes  do  not  involve  a 
sig  lificant  hazards  consideration  (SHC).  The 
bai  is  for  this  conclusion  is  that  the  three 
cri  eria  of  10CFR50.92(c)  are  not  ■> 

coi  ipromised.  The  proposed  changes  do  not 
in>  :)lve  an  SHC  because  the  changes  would 
no  : 

' .  Involve  a  significant  increase  in  the 
pre  bability  or  consequences  of  an  accident 
pn  wiously  analyzed. 

'  he  proposed  changes  do  not  affect  the 
op  ration  of  the  APR  [automatic  pressure 
rol  ef]  or  FAVCI  (feedwater  coolant  injection] 
su  systems,  nor  the  SBGT  [standby  gas 
trc  itmentj  system.  The  proposed  changes  do 
no  modify  the  required  actions  described  in 
th(  LCOs  [limiting  conditions  for  operation) 
wl  nn  either  one  or  both  circuits  of  SBGT  or 
an  APR  valve  are  determined  to  be 
in(  perable.  The  proposed  changes  will 
in(  rease  the  availability  of  the  APR 
su  isystcm  by  eliminating  a  surveillance 
re(  uirement  that  causes  the  actuation  logic  to 
be  taken  out  of  service  for  testing  when  one 
va  ve  is  determined  to  be  inoperable.  The 
pr  posed  changes  will  not  affect  the 
Bv  liability  of  the  remaining  circuit  of  SBGT 
sii  cc  testing  docs  not  remove  the  train  from 
sc  vice. 

loth  the  SBGT  and  APR  systems  function 
to  nitigate  the  consequences  of  postulated 
ao  idents.  As  such,  modification  to  the 
su  vcillnncc  requirements  does  not  create  a 


significant  increase  in  the  probability  of  an 
accident.  Eliminating  the  alternate  train 
testing  requirement  will  not  significantly 
increase  the  consequences  of  a  postulated 
accident  The  added  assurance  that  the  APR 
actuation  logic  is  operable  which  is  provided 
by  Section  4.5.D.2  is  not  sufficient  to  justif)' 
the  loss  of  safety  function  during  testing,  or 
the  increased  risk  of  inadvertent  operation  of 
the  APR  valves  or  the  FWCI  subsystem. 
While  Technical  Specification  4.7.B.3.C  does 
not  remove  the  remaining  SBGT  circuit  from 
service,  reasonable  assurance  of  operability  is 
provided  by  Technical  Specification 
4.7.B.2.d  which  requires  a  monthly 
demonstration  of  operability  of  each  train  of 
the  SBGT  system. 

Therefore,  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed  would  occur. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  delete  the 
requirement  to  demonstrate  the  opiTiihility  of 
the  remaining  APR  valves  actuation  Ihjic,  the 
FWCI  subsystem,  and  the  alternate  circuit  of 
SBGT  immediately  and  daily  thereafter  when 
one  APR  valve  or  one  circuit  of  SBGT  is 
determined  to  be  inoperable.  The  proposed 
changes  do  not  add  or  change  any  equipment 
or  logic.  The  proposed  changes  also  do  not 
alter  any  system  operability  requirements. 
These  changes  only  affect  the  number  of 
surveillance  tests  which  must  l)e  pftrformwl 
They  do  not  affect  the  test  methodology  for 
any  of  these  systems. 

Since  there  arc  no  changes  to  the  function, 
operation,  or  sur\'eillance  test  methodology 
of  any  of  these  systems,  the  possibility  of  a 
new  or  different  kind  of  accident  is  not 
created. 

3.  Involve  a  significant  reduction  in  th«! 
margin  of  safety. 

The  proposed  changes  delete  the 
requirement  to  demonstrate  the  operability  of 
the  remaining  APR  valves  actuation  logic,  thi- 
FWCI  subsystem,  and  the  alternate  circuit  of 
SBGT  immediately  and 

daily  thereafter  when  one  APR  valve  or  one 
circuit  of  SBGT  is  determined  to  be 
inoperable.  The  elimination  of  the  additional 
assurance  that  the  actuation  logic  for  the 
remaining  APR  valves  and  the  FWCI 
subsystem  is  operable  is  more  than  offset  by 
the  increase  in  the  margin  ofsafety  which  is 
created  by  eliminating  a  requirement  to 
remove  the  safety  system  from  service  for 
testing.  The  margin  of  safety  for  the  SBGT 
system  is  not  significantly  reduced  since  this 
system  is  tested  monthly  in  accordance  with 
Technical  Specification  4.7.B.2.d. 

Assurance  of  operability  is  provided  by  the 
normal,  scheduled  sur\'eil lances  which  have 
been  established  at  a  sufficient  intcr\-al  to 
provide  reasonable  assurance  of  operability. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus.  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco.  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NBC  Project  Director.  Phillip  F. 
McKee 

Pacific  Gas  and  Electric  Cranpany, 
Docket  Nos.  50-275  and  50-323, 
DiabloCanyon  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2,  San  Luis  Obispo 
County.  California 

Date  of  amendment  requests: 
September  20. 1994  (Reference  LAR  94- 
08) 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  revise  surveillance  requirements 
(SRs)  as  recommended  by  NRC  Generic 
Utter  (GL)  93-05.  "Une-ltem  Technical 
Specification  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation."  The  specific 
TS  changes  proposed  are  as  follows: 

(1)  TS  SR  4.1.3.1.2  would  be  revised 
to  change  the  freqxiency  for  testing  the 
movability  of  the  control  rods  from  at 
least  once  per  31  days  to  at  least  once 
per  92  days. 

(2)  TS  3/4.3.2.  Table  4.3-2. 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Surveillance 
Requirements,"  Functional  Unit  3.C.4), 
and  TS  3/4.3.3.1.  Table  4.3-3. 
"Radiation  Monitoring  Instrumentation 
for  Plant  Operations  SRs,"  would  be 
revised  to  change  the  monthly  channel 
functional  test  to  a  quarterly  channel 
functional  test. 

(3)  The  proposed  changes  to  TS  3/ 
4.5.1  are  as  follows:  (a) 

TS  SR  4.5.1. la.l)  would  be  revised  to 
more  clearly  state  that  the  accumulator 
water  volume  and  pressure  must  be 
verified  to  be  within  their  limits,  (b)  TS 
SR  4.5.1.1b.  would  be  revised  to  specify 
that  the  boron  concentration 
surveillance  is  not  required  to  be 
performed  if  the  accumulator  makeup 
source  was  the  refueling  water  storage 
tank  (RWST).  (c)  TS  SR  4.5.1.2  would  be 
relocated  to  plant  procedures. 

(4)  TS  SR  4.5.2C.2)  would  be  revised 
to  clarify  that  a  separate  containment 
entry  to  verify  the  absence  of  loose 
debris  is  not  required  after  each 
containment  entry. 


(5)  TS  SR  4.6.2.1d.  would  be  revised 
to  change  the  frequency  for  a 
containment  spray  header  flow  test  from 
at  least  once  per  5  years  to  at  least  once 
per  10  years. 

(6)  TS  SR  4.6.4.2a.  would  be  revised 
to  change  the  verification  of  the 
minimum  hydrogen  recombiner  sheath 
temperature  from  at  least  once  per  6 
months  to  at  least  once  each  refueling 
interval. 

(7)  TS  SR  4.7.1.2.1  would  be  revised 
to  change  the  surveillance  frequency  for 
testing  each  auxiUary  feedwater  (AFW) 
pump  bom  at  least  once  per  31  days  to 
at  least  once  per  92  days  on  a  staggered 
test  basis. 

(8)  TS  SR  4.10.1.2  would  be  revised 
to  lengthen  the  allowed  period  of  time 
for  a  rod  drop  test  bom  24  hours  to  7 
days  prior  to  reducing  shutdown  margin 
to  less  than  the  limits  of  TS  3.1.1.1. 

(9)  TS  SR  4.11.2.6  would  be  revised 
to  change  the  surveillance  frequency 
bom  24  hours  to  7  days  when 
radioactive  material  is  being  added  to 
the  gas  decay  tanks  and  to  add  a 
requirement  to  monitor  radioactive 
material  concentrations  in  the  gas  decay 
tanks  at  least  once  per  24  hours  when 
system  degassing  operations  are  in 
progress. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a  signiRcant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  changes  proposed  in  this  LAR  [license 
amendment  request]  are  consistent  with  the 
guidance  provided  in  GL  93-05.  The 
proposed  changes  eliminate  testing  that  is 
likely  to  cause  transients  or  excessive  wear 
of  equipment.  An  evaluation  of  these  changes 
indicates  that  they  result  in  a  net  l>ene6t  to 
plant  safety.  The  evaluation  considered: 

(i)  Unavailability  of  safety  equipment  due 
to  testing 

(ii)  Initiation  of  significant  transients  due 
to  testing 

(iii)  Actuation  of  engineered  safety  features 
that  unnecessarily  cycle  safety  equipment 

(iv)  Importance  to  safety  of  that  system  or 
component 

(v)  Failure  rate  of  that  system  or 
component 

(vi)  Effectiveness  of  the  test  in  discovering 
the  feilure 

As  a  result  of  the  decrease  in  the  testing 
frequencies,  the  risk  of  testing  causing  a 
transient  and  equipment  degradation  will  be 
decreased,  and  the  reliability  of  the 
equipment  will  not  be  significantly 
decreased. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  affect  the 
method  of  operating  any  equipment  at  DCPP. 
Additionally,  the  proposed  changes  do  not 
result  in  a  physical  modification  to  any  plant 
equipment. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  affect  the 
surveillance  requirements.  There  is  no 
decrease  in  equipment  reliability  by  the 
elimination  of  unnecessary  testing  that 
increases  the  risk  of  transients  or  equipment 
degradation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Christopher  J. 
Warner.  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 

NRC  Project  Director:  Theodore  R. 
Quay 

The  Qeveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  amendment  request: 
September  19. 1994 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  Technical  Specification 
(TS)  3/4.7.4.  "Snubbers."  and  its  bases, 
in  accordance  with  NRC  Generic  Letter 
(GL)  90-09,  "Alternative  Requirements 
for  Snubber  Visual  Inspection  Intervals 
and  Corrective  Actions."  One  difference 
from  GL  90-09  is  that  the  initial 
inspection  interval  using  the  new 
criteria  would  be  18  months  frt>m  the 
conclusion  of  the  visual  inspection 
conducted  during  the  recently 
completed  refueling  outage.  Additional 
changes  to  the  TS  would  be  made  to 
ensure  consistency  with  the  revised 
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snubber  visual  inspection  interval 
schedule. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  has  been  reviewed 
for  PNPP  and  has  been  deteraiined  not  to 
involve  a  significant  hazards  consideration 
based  on  the  following: 

1.  The  proposed  dunge  does  not  involve 
a  significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated. 

Implementing  the  guidance  recommended 
in  a  GL  90-09  will  not  introduce  any  new 
feilure  mode  and  will  not  alter  any 
assumptions  previously  made  in  evaluating 
the  consequences  of  an  accident.  As  stated  in 
the  GL,  the  proposed  alternate  schedule  for 
visual  inspections  of  snubbers  will  maintain 
the  same  operability  confidence  level  as  the 
existing  schedule.  Also,  the  surveillance 
requirements  and  schedule  for  snubbers 
functional  testing  remains  the  same, 
providing  a  95  percent  confidence  level  that 
90  percent  to  100  percent  of  the  snul)bers 
operate  within  the  specified  acceptance 
limits.  The  proposed  visual  inspection 
schedule  is  separate  from  the  functional 
testing  and  provides  additional  confidence 
that  the  installed  snubbers  will  serve  their 
design  function  and  are  l)eing  maintained 
operable.  The  proposed  change  does  not 
affect  limiting  safety  system  settings  or 
operating  parameters,  and  does  not  modify  or 
add  any  accident  initiating  events  or 
parameters.  No  hardware  modifications  are 
associated  with  these  changes.  Therefore,  the 
profMsed  change  does  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  Grom  any  accident  previously 
evaluated. 

Implementing  the  recommendations 
provided  in  GL  90-09  does  not  involve  any 
physical  alterations  to  plant  equipment, 
changes  to  setpoints  or  operating  parameters, 
nor  does  it  involve  any  accident  initiating 
event.  As  stated  in  the  GL,  the  alternate 
schedule  for  snubber  visual  inspections 
maintains  the  same  confidence  level  as  the 
existing  schedule.  In  addition  to  the  visual 
inspections,  fuinrtional  testing  of  snubbers, 
which  provides  a  95  percent  confidence  level 
that  90  percent  to  100  percent  of  the  snubbers 
operate  within  specified  acceptance  limits, 
will  continue  to  be  performed.  Since  this  TS 
change  does  not  physically  alter  the  plant 
equipment  and  the  snubber  confidence  level 
remains  the  same  there  will  not  be  any  new 
or  different  accident  resulting  horn  snubber 
feilure  bom  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  incorporates 
surveillance  requirements  for  snubber  visual 
inspection  intervals  that  are  consistent  with 
the  guidance  provided  in  GL  90-09.  As  stated 
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in  the  GL  the  proposed  snubber  visual 
ini  pection  interval  maintains  the  same 
CO  kfidence  level  as  the  existing  snubber 
vi!  ual  inspection  intervaL  This  surveiUaoce 
ret  uirement  does  not  alter  the  current 
Lii  liting  Condition  for  Operation  or  the 
aci  :ompanying  actions  for  the  snubber(s).  The 
re<  uirement  for  fonctional  testing  of  safety- 
rebted  snubbers  is  unchanged  and  remains 
ths  basis  for  the  established  margin  of  safety 
and  assures  a  95  percent  confidence  level 
th^t  90  percent  to  100  percent  of  the  snubbers 

crate  within  the  specified  acceptance 

kits.  The  functional  testing  along  with  the 

^posed  visual  inspection  provides 
quate  assurance  that  the  snubber  will 

Iform  its  intended  function.  Therefore,  the 
proposed  change  does  not  involve  a 
si^ificant  reduction  in  a  margin  of  safety. 

u  he  NRC  staff  has  reviewed  the 
lidensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
sajisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 

endment  request  involves  no 
significant  hazards  consideration. 

a!  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Mpin  Street,  Perry,  Ohio  44081 

)Attomeyfor  licensee:  Jay  Silberg,  Esq.. 
SHaw,  Pittman,  Potts  &  Trowbridge, 
23  00  N  Street.  NW..  Washington.  DC 
2C  037NRC  Acting  Project  Directw: 
Cj  nthia  A.  Carpenter 

W  sconsin  Electric  Power  Company, 
D4  cket  Nos.  50>266  and  50^01.  Point 
B«  ach  Nuclear  Plant,  Unit  No*,  1  and 
2,  Town  of  Two  Creeks,  Kfanitowoc 
C(  unty,  Wisconsin 

late  of  amendment  request: 
S€  ptember  12. 1994 

jescription  of  amendment  request: 
Tl  e  proposed  amendment  would 
mi  xiify  Point  Beach  Nuclear  Plant 
T<  chniial  Specification  (TS)  15.3.3. 
"I  mergency  Core  Cooling  System, 
Af  xiliary  Cooling  Systems,  Air 
Recirculation  Fan  Coolers,  and 
Containment  Spray,"  by  incorporating 
allowed  outage  times  similar  to  those 
cohtained  in  NUREG  1431.  Revision  0. 
"V^'estinghouse  Owner's  Group 
Inlproved  Standard  Technical 
Si  ecifications."  and  by  clarifying  the 
oj  erability  requirements  for  the  service 
wi  iter  pumps.  The  proposed  changes 
wi  mid  also  clarify  the  completion  times 
fo '  placing  a  unit  in  hot  or  cold 
sh  utdown  if  a  limiting  condition  for 
0[  erafion  cannot  be  met. 

Basis  for  proposed  no  significant 
hi  zards  consideration  determination: 
Ai  required  by  10  CFR  50.91(a),  the 
li(  ensee  has  provided  its  analysis  of  the 
is$ue  of  no  significant  hazards 
consideration  which  is  presented  below: 

n  accordance  with  the  requirements  of  10 
CflR  50.91(a),  Wisconsin  Electric  Power 
Cc  mpany  (Licensee)  has  evaluated  the 


proposed  changes  against  the  standards  of  10 
CFR  50.92  and  has  determined  that  the 
operation  of  Point  Beach  Nuclear  Plant,  Units 
1  and  2,  in  accordance  with  the  proposed 
amendments,  does  not  present  a  significant, 
hazards  consideration. 

A  proposed  facility  operating  license 
amendment  does  not  present  a  significant 
hazards  consideration  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  will  not: 

1.  Create  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
diHerent  kind  of  accident  from  any  accident 
previously  evaluated;  or 

3.  Will  not  create  a  significant  reduction  in 
a  margin  of  safety. 

CRITERION  1 

Operation  of  this  facility  under  the 
proposed  Technical  Sf>ecifications  change 
will  not  create  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
to  the  allowed  out  of  service  times  have  no 
impact  on  the  probability  of  an  accident 
occurring.  This  equipment  being  out  of 
service  is  not  an  initiator  for  any  accident 
previously  evaluated.  There  is  no  physical- 
change  to  the  facility,  its  systems  or  its 
operation. 

The  clarification  of  service  water  pump 
operability  requirements  will  ensure 
redundant  train  capability  to  mitigate  the 
consequences  of  an  accident  which  has  been 
previously  evaluated.  Extending  the  allowed 
out  of  service  times  for  the  safety  injection, 
residual  heat  removal,  and  containment 
spray  pumps  and  valves  and  residual  heat 
removal  heat  exchangers  does  not  create  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated.  The  proposed 
changes  are  consistent  with  the 
Westinghouse  Improved  Standard  Technical 
Specifications,  NUREG  1431,  Revision  0. 
Plant  specific  analysis  demonstrates  the 
proposed  changes  do  not  pose  an  undue  risk 
and  thus  will  not  result  in  a  significant 
increase  in  the  consequences  of  an  accident. 

CRITERION  2 

Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  safety  injection, 
containment  spray,  and  residual  heat 
removal  pumps  and  valves  and  residual  heat 
removal  heat  exchangers  are  used  to  mitigate 
the  consequences  of  an  accident  and  are  not 
normally  in  use  during  power  operation.  The 
availability  of  these  components  does  not 
effect  the  possibility  of  a  new  or  different 
type  of  accident.  The  service  water  pumps 
are  normally  in  use  during  power  operation. 
The  proposed  change  will  ensure  that 
redundant  train  capability  exists.  Minimum 
service  water  pump  requirements  remain  the 
same.  The  failure  modes  of  the  service  water 
system  remain  unchanged.  Therefore, 
extending  the  allowed  out  of  service  time 
does  not  create  the  possibility  of  a  different 
type  of  accident  than  previously  evaluated. 

CRITERION  3 

Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
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will  not  create  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  Technical 
Specification  changes  revise  the  allowed 
outage  times  for  the  safety  injection,  residual 
heat  removal,  and  containment  spray  pumps 
and  valves  and  residual  heat  removal  heat 
exchangers  to  72  hours.  This  change  will 
allow  more  time  for  corrective  maintenance 
to  be  performed  on  these  components,  if 
required,  and  avoid  potential  transients  and 
challenges  to  safety  systems  associated  with 
a  required  shutdown  of  the  unit  without  the 
specific  safety  related  equipment  operable. 
The  proposed  changes  arc  consistent  with  the 
Westinghouse  Improved  Standard  Technical 
Specifications,  NUREG  1431.  Revision  0. 
Plant  specific  analysis  demonstrates  the 
changes  do  not  pose  an  undue  risk  and  thus 
will  not  result  in  a  significant  reduction  in 
a  margin  of  safety.  The  clarification  to  the 
specification  for  service  water  pump 
operability  may  increase  the  margin  of  safety 
by  ensuring  that  redundant  train  capability 
exists. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room  " 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq..  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NBC  Project  Director:  Cynthia  A. 
Carpenter 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  July  15, 
1994 

Description  of  amendment  request: 
This  amendment  would  revise 
Technical  Specification  3/4.3.3,  Table 
4.3-3,  "Radiation  Monitoring 
Instrumentation  For  Plant  Operations 
Surveillance."  to  change  the  analog 
channel  operational  test  (ACOT) 
interval  from  monthly  to  quarterly  for 
the  following  radiation  monitors:  (1) 
Containment  Atmosphere  -  Gaseous 
Radioactivity  -  High  (GT-RE-31  and  32); 
(2)  Gaseous  Radioactive  -  RCS  Leakage 
Detection  (GT-RE-31  and  32);  (3) 
Particulate  Radioactivity  -  RCS  Leakage 
Detection  (GT-RE-31  and  32);  (4)  Fuel 
Building  Exhaust  -  Gaseous 
Radioactivity  -  High  (GG-RE-27  and  28); 
(5)  Criticality  -  High  Radiation  Level 
(SD-RE-37  and  38;  SD-RE-35  and  36);  (6) 
Control  Room  Air  Intake  •  Gaseous 
Radioadivity  -  High  (GK-RE-04  and  05). 

This  proposed  change  is  identified  as 
a  line-item  improvement  in  Section  5.14 


of  Generic  Letter  93-05,  "Line-Item 
Technical  Specifications  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testing  During  Power  Operations." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  Significant  Increase  in  the 
Probability  of  Consequences  of  an  Accident 
Previously  Evaluated 

The  probability  of  occurrence  and  the 
consequences  of  an  accident  evaluated 
previously  in  the  Updated  Safety  Analysis 
Report  (USAR)  are  not  increased  due  to  the 
proposed  technical  specification  change. 
Review  of  past  ACOT  history  for  the  affected 
monitors  revealed  that  these  monitors  have 
experienced  no  calibration  or  setpoint-related 
problems  since  the  beginning  of  plant 
operation.  Increasing  the  ACXfT  frequency  for 
these  monitors  will  not  adversely  affect 
system  operability,  and  this  change  would 
reduce  the  potential  for  instrument  damage, 
thus  effectively  increasing  system  reliability 
and  availability.  These  radiation  monitors  are 
not  accident-initiating  equipment,  so 
increasing  the  surveillance  interval  on  these 
monitors  will  not  affect  the  probability  of  any 
accident  previously  evaluated.  In  addition, 
for  the  monitors  listed  in  TS  Table  4.3-3,  no 
credit  is  taken  in  the  plant  accident  analyses 
in  Chapter  IS  of  the  USAR  for  any  automatic 
actuation  function  generated  as  a  result  of  a 
radiation  monitor  signal.  On  these  twses  it  is 
concluded  that  the  probability  and 
consequences  of  the  accidents  previously 
evaluated  in  the  USAR  are  not  increased. 

2.  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated 

No  new  type  of  accident  or  malfonction 
will  be  created  since  the  radiation  monitors 
are  not  accident-initiating  equipment.  The 
proposed  change  merely  increases  the  ACOT 
interval  for  the  affected  radiation  monitors, 
and  does  not  change  the  method  and  manner 
of  plant  operation.  The  safety  design  bases  in 
the  USAR  have  not  been  altered.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety 

The  proposed  changes  do  not  change  the 
plant  configuration  in  a  way  that  introduces 
a  new  potential  hazard  to  the  plant  and  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  proposed  changes  do 
not  affect  applicable  safety  analysis 
acceptance  criteria  and  will  not  affect  system 
operating  conditions.  In  addition,  plant 
operating  experience  has  shown  that  these 
monitors  have  not  experienced  calibration  of 
setpoint-related  feilures  since  the  beginning 
of  plant  operation.  Therefore,  it  is  concluded 
that  the  margin  of  safety,  as  described  in  the 
bases  to  any  technical  specification,  is  not 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.C. 
20037 

NRC  Project  Director:  Theodore  R. 
Quay 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  July  22. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  (TS)  6.2.2.g, 
6.3.1.b,  and  6.12.1.C  to  reflect  title 
changes  in  the  Wolf  Creek  Nuclear 
Operating  Corporation  (WCNOC) 
organization.  The  title  Supervisor 
Operations  in  TS  6.2.2.g  is  being 
rJianged  to  Superintendent  Operations. 
The  title  Radiation  Protection  Manager 
in  TS  6.3. l.b  and  the  title  Manager 
Radiation  Protection  in  TS  6.12.1.C  are 
being  changed  to  Superintendent 
Radiation  Protection.  The  title  changes 
do  not  represent  any  changes  in 
reporting  relationships,  job 
responsibilities,  or  overall  "" 

organizational  changes.  This  request 
supersedes  a  request  for  amendment 
dated  April  19, 1994,  which  was  noticed 
on  June  22,  1994  (59  FR  32239) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated'  These  changes  involve 
administrative  changes  to  the  WCNOt: 
organization  and  to  the  position  titles  and  as 
such  have  no  effect  on  plant  equipment  or 
the  technical  qualification  of  plant  personnel 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  change  is  administrative  in 
nature  and  does  not  involve  any  change  to 
the  installed  plant  systems  or  the  overall 
operating  philosophy  of  Wolf  Creek 
Ciiienereting  Station. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
This  change  docs  not  involve  any  changes  iq 
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overall  organizational  comnutments.  A 
position  title  change  alone  does  not  reduce 
the  margin  of  safety. 

The  NRC  sta^  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiGcaat  hazards  consideration. 

Local  Public  Documen  t  Room 
locations:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shpr,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street.  N.W.,  Washington,  D.C. 
20037 

NRC  Project  Director:  Theodore  R. 
Quay 

Peviously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  ToFacility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  lUinoisDocket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station.  Unit  Nos.  1  and  2,  Will  County, 
'  Illinois 

Date  of  amendment  request:  June  3, 
1994 

Description  of  amendment  request:  In 
a  letter  of  August  13. 1993.  and  as 
supplemented  on  September  15, 1993. 
September  16, 1993.  December  17, 1993, 
January  19, 1994,  February  11, 1994, 
and  February  24, 1994,  Commonwealth 
Edison  Company  submitted  requests  for 
amendments  for  steam  generator  (SG) 
tube  sleeving  in  accordance  with  (1) 
Westinghouse  and  (2)  Babcock  &  Wilcox 
processes.  By  letter  dated  March  4, 
1994,  the  NRC  granted  the  proposed 
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si  seving  methods  contingent  upon  four 
c(  nditions  which  the  licensee  accepted 
ir  their  letter  of  February  24, 1994. 
Three  of  the  four  changes  will  be 
n  fleeted  in  the  plants'  Technical 
S  »ecifications  (TS).  By  letter  dated  June 
3  1994,  the  licensee  requested  changes 
tc  TS  3.4.5  and  3.4.6.2  to  include  the 
tt  ree  conditions,  which  are: 

1.  Amend  the  Byron  and  Braidwood 
li  lenses  to  reflect  a  primary-to- 

s(  condary  leakage  rate  limit  of  150 
gj  lions  per  day  (gpd)  through  any  one 
SI. 

2.  Amend  the  Byron  and  Braidwood 
li  ;enses  to  reflect  an  inservice 

ir  spection  of  a  minimum  of  20  percent 
ol  a  random  sample  of  the  sleeves  for 
a)  ial  and  circumferential  indication  at 
til  9  end-of-cycle.  In  the  event  that  an 
in  [perfection  of  40  percent  or  greater 
d(  pth  is  detected,  an  additional  20 
p(  rcent  (minimum)  of  the  unsampled 
si  (eves  should  be  inspected,  and  if  an 
in  iperfection  of  40  percent  or  greater 
d(  pth  is  detected  in  the  second  sample, 
al  remaining  sleeves  should  be 
in  spected. 

3.  Add  a  condition  to  the  Byron  and 
Bi  aidwood  Ucenses  to  conduct 

a(  ditional  corrosion  testing  to  establish 
th  3  design  life  for  the  kinetically  or  laser 
wtlded  sleeved  tubes  in  the  presence  of 
a  crevice. 

Collectively,  these  conditions  will 
er  able  the  licensee  to  have: 

1.  Further  assurance  that  the  integrity 
of  the  SGs  will  be  maintained  in  the 

e\  ent  of  a  main  steam  line  break  or 
ui  der  loss-of-coolant  accident  (LOCA) 
cc  nditions; 

2.  Increased  monitoring  of  the  SG  tube 
si  leves  for  any  degradation;  and 

3.  Increased  confidence  that  SG  sleeve 
in  egrity  will  be  maintained  for 

e*  tended  operations. 

Date  of  publication  of  individual 
ni  tice  in  Federal  Register  October  12, 
1? 94  (59  FR  51613) 

Expiration  date  of  individual  notice: 
Ni  ivember  14, 1994 

local  Public  Document  Room 
lo  :ation:  For  Byron,  the  Byron  Public 
Li  )rary,  109  N.  Franklin,  P.O.  Box  434, 
B]  ran,  Illinois  61010;  for  Braidwood, 
th  J  Wilmington  Township  Public 
Li  )rar>'.  201  S.  Kankakee  Street. 
W  Imington,  Illinois  60481. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
4SB,  Byron  Station,  Unit  Nos.  1  and  2. 
Oj  le  County,  Illinois 

3ate  of  amendment  request: 
S€  Jteraber  7, 1994,  and  September  17, 
IS  )4  (two  letters) 

Description  of  amendment  request: 
Tl  e  proposed  amendment  would  revise 
th  )  technical  specifications  (TS)  to 


incorporate  a  1.0  volt  steam  generator 
tube  interim  plugging  criteria  (IPC)  for 
Unit  1  beginning  with  Cycle  7,  which 
has  begun.  This  supplements  the 
information  that  was  published  in  the 
Federal  Register  on  August  31, 1994  (59 
FR  45019). 

Date  of  publication  of  individual 
notice  in  Federal  Register.  September 
23, 1994  (59  FR  48917) 

Expiration  date  of  individual  notice: 
October  24, 1994 

Local  Public  Document  Room 
location:  Byron  Public  Library,  109  N. 
Franklin,  P.O.  Box  434.  Byron,  Illinois 
61010. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request: 
September  16, 1994 

Brief  description  of  amendment 
request:  The  application  changes  the 
Technical  Specifications  pertaining  to 
the  extension  of  the  snubber  functional 
testing  interval  and  the  increase  in 
sample  plan  size. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  September 
30. 1994  (59  FR  50019) 

Expiration  date  of  individual  notice: 
October  31, 1994 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown.  Pennsylvania 
19464. 

Power  Authority  of  the  State  of  New 
York,  Docket  Nos.  50-286  and  50-333, 
Indian  Point  Nuclear  Generating  Unit 
No.  3,  Westchester  County,  New  York, 
and  James  A.  FitzPatrick  Nuclear 
Power  Plant,  Oswego  County,  New 
York 

Date  of  amendments  request: 
September  16, 1994 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise 
Section  6.0  (Administrative  Controls)  of 
the  Technical  Specifications  of  both 
facilities  to  reflect,  in  part,  licensee 
management  changes.  Specifically,  the 
title  of  Executive  Vice  President-Nuclear 
Generation  is  being  changed  to 
Executive  Vice  President  and  Chief 
Nuclear  Officer  and  a  new  position. 
Vice  President  Regulatory  Affairs  and 
Special  Projects,  which  will  report  to 
the  Executive  Vice  President  and  Chief 
Nuclear  Officer,  is  being  established.  In 
addition,  the  list  of  Safety  Review 
Committee  (SRC)  members  is  being 
deleted  and  replaced  with  a  description 
of  SRC  membership  requirements, 
including  individual  qualifications. 
Each  SRC  member,  including  the 
alternates,  vrill  have  to  be  approved  by 
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the  Executive  Vice  President  and  Chief 
Nuclear  Officer. 

Date  of  publication  of  individual 
notice  in  Federal  Register  :  September 
30, 1994  (59  FR  50021) 

Expiration  date  of  individual  notice: 
October  31, 1994 

Local  Public  Document  Room 
location:  White  Plains  Pubhc  Library, 
100  Martine  Avenue.  White  Plains.  New 
York  10601  and  the  Penfield  Ubrary, 
State  University  of  New  York,  Oswego. 
New  York  13126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  YoricDate  of 
application  for  amendment:  September 
29, 1994 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise 
Section  4.4  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  3  Power  Plant 
Technical  Specifications.  Specifically, 
TS  4.4.E.1  would  be  revised  to  allow  a 
one-time  extension  to  the  30-month 
interval  requirement  for  leak  rate  testing 
of  Residual  Heat  Removal  (RHR) 
containment  isolation  valves  AC-732, 
AC-741,  AC-MOV-743,  AC-MOV-744, 
and  AC-MOV-1870.  A  one-time 
scfaedular  exemption  firom  plant  specific 
requirements  associated  with  10  CFR 
Part  50,  Appendix  J.  Type  C  testing 
(local  leak  rate  test)  for  the  above  listed 
RHR  containment  isolation  valves  will 
be  processed  separately.  This  one-time 
extension  for  leak  rate  testing  of  the 
RHR  valves  would  defer  the  leak  rate 
testing  until  the  next  refueling  outage, 
when  the  RHR  system  can  be  removed 
from  service  as  required  by  current 
procedures. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  5. 
1994  (59  FR  50777) 

Expiration  date  of  individual  notice: 
November  4, 1994 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  2,  Somervell 
County,  Texas 

Date  of  amendment  request: 
September  19, 1994 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  technical 
specifications  for  Comanche  Peak  Steam 
Electric  Station  Unit  2  to  allow  a  one- 
time extension  of  emergency  diesel 
generator  and  related  surveillance 
testing  from  18  to  24  months. 


Date  of  individual  notice  in  Federal 
Repster  September  30, 1994  (59  FR 
50024) 

Expiration  date  of  individual  notice: 
October  31, 1994 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.  O. 
Box  19497,  Arlington,  Texas  76019 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Dote  of  amendment  request: 
September  19. 1994 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  18-month  surveillance 
requirements  of  the  technical 
specifications  for  certain  emergency 
core  cooling  system,  containment 
system,  and  plant  systems  to  eliminate 
the  restriction  that  these  surveillances 
be  |)erformed  during  shutdown  or 
during  the  refueling  mode  or  cold 
shutdown.Date  of  individual  notice  in 
Federal  Register  September  30, 1994 
(59  FR  50022) 

Expiration  date  of  individual  notice: 
October  31, 1994 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps,  702  College,  P.  O. 
Box  19497.  Arlington,  Texas  76019 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licmses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 


impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amwidment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Arizona  Public  Service  Company,  et  aL, 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1, 2,  and  3, 
Maric«^a  County,  Arizima 

Date  of  application  for  amendments: 
February  18, 1994,  as  supplemented 
June  20, 1994 

Brief  description  of  amendments: 
These  amendments  allow  credit  to  be 
taken  for  bumup  of  spent  fuel 
assemblies  in  establishing  storage 
locations  within  the  spent  fuel  storage 
pool.  The  current  spent  fuel  storage  pool 
is  configured  to  store  fresh  fuel 
assemblies  with  a  maximum  radially 
average  enrichment  of  4.30  weight 
percent  (w/o)  U-235  in  a  two-out-of-four 
checkerboard  array.  These  amendments 
allow  for  three  distinct  storage  regions. 
Region  1  allows  storage  of  fresh  fuel 
assemblies  with  a  maximum  radially 
averaged  enrichment  equal  to  4.30  w/o 
U-235  in  a  checkerboard  configuration. 
Region  2  allows  storage  of  spent  fuel 
assemblies  in  a  three-out-of-four 
configuration.  Region  3  allows  storage  of 
spent  fuel  assemblies  in  every  location 
(foiu'-out-of-four  configuration). 

Date  of  issuance:  September  30, 
1994Efiiective  date:  September  30, 1994 
Amendment  Nos.:  82. 69,  and  54 
Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  17593) 
The  supplemental  letter  dated  June  20, 
1994,  responded  to  a  staff  request  for 
additional  information,  was  clarifying  in 
nature,  and  did  not  affect  the  staffs 
initial  no  significant  hazards 
determination.The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  30,  l994.No  significant 
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hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road.  Phoenix.  Arizona 
85004 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1, 2,  and  3, 
Maricopa  County,  Arizona 

Date  of  applicationfor  amendments: 
August  18. 1994 

Brief  description  of  amendments: 
These  amendments  revised  Technical 
Specification  6.9.1.10  to  add  the 
analytical  method  supplement  entitled 
"Calculative  Methods  for  the  CE  Large 
Break  LOCA  Evaluation  Model  for  the 
Analysis  of  CE  and  W  Designed  NSSS." 
CENPD-132.  Supplement  3-P-A.  dated 
June  1985.  This  TS  contains  the  list  of 
analytical  methods  used  to  determine 
the  Palo  Verde  Nuclear  Generating 
Station  core  operating  limits. 
Additionally,  the  existing  references  to 
earlier  versions  of  CENPD-132.  and  the 
associated  approval  letters  are  deleted. 

Date  of  issuance:  October  7, 1994 
Effective  date:  October  7, 1994 
Amendment  Nos.:  83.  70,  and  55 
Facility  Operating  License  Nos.  NPF- 
41.  NPF-51.  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  6. 1994  (59  FR 
46069)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  7,  l994.No  significant  hazards 
considjBration  comments  received:  No. 

Local  Public  Document  Foam 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road.  Phoenix,  Arizona 
85004 

Conunonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  IllinoisDocket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station.  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
July  6. 1994 

Brief  description  of  amendments:  The 
NRC  previously  approved  the 
application  of  steam  generator  tube 
sleeving  technologies  through  the 
reference  of  speciHc  vendor  technical 
reports.  These  amendments  remove 
specific  vendor  technical  report 
references  and  replace  them  with 
references  to  the  generic  reports. 

Date  of  issuance:  September  29. 1994 

Effective  date:  September  29. 1994 


Amendment  Nos.:  64,  64,  55,  and  54 

Facility  Operating  License  Nos.  NPF- 
±,  NPF-66.  NPF-72  and  NPF-77:  The 
a  Tiendments  revised  the  Technical 
specifications. 

Date  of  initial  notice  in  Federal 
Hegisten  August  3, 1994  (59  FR  39582) 
Ifhe  Commission's  related  evaluation  of 
tie  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  29, 1994. 
^  o  significant  hazards  consideration 
c  )mments  received:  No 

Local  Public  Document  Room 
I  'Cation:  For  Byron,  the  Byron  Public 
I  ibrary.  109  N.  Franklin.  P.O.  Box  434, 
I  y^ron.  Illinois  61010;  for  Braidwood. 
t  e  Wilmington  Township  Public 
I  ibrary,  201  S.  Kankakee  Street, 

V  'ilmington,  Illinois  60481. 

(  Dnsolidated  Edison  Company  of  New 

1  ork,  Docket  No.  50-247,  Indian 

F  ointNuclear  Generating  Unit  No.  2, 

V  Westchester  County,  New  York 

Date  of  application  for  amendment: 
/1ugustll,1994 

Brief  description  of  amendment:  The 
a  nendment  revises  "Technical 
S  jecification  Section  6.5.1.  Station 
^  uciear  Safety  Committee  (SNSC),  to 
c  lange  the  designation  of  the  SNSC 
C  lairman  and  to  clarify  the  maximum 
n  jmber  of  alternate  members  allowed 
f<  ir  quorum  purposes. 

Date  of  issuance:  October  3, 1994 

Effective  date:  As  of  the  date  of 
ij  suance  to  be  implemented  within  30 
d  lys. 

Amendment  No.:  177 

Facility  Operating  License  No.  DPR- 

2  y.  Amendment  revised  the  Technical 
S  }ecifications. 

^  Date  of  initial  notice  in  Federal 
F  Bgisten  August  31, 1994  (59  FR  45002) 
T  le  CorTlmission's  related  evaluation  of 

le  amendment  is  contained  in  a  Safety 

Valuation  dated  October  3, 1994.No 
snificant  hazards  consideration 
comments  received:  No 

i  Local  Public  Document  Room 
li  cation:  White  Plains  Public  Library, 
1  )0  Martine  Avenue,  White  Plains,  New 
York  10610. 

C  >nsumers  Power  Company,  Docket 
N  J.  50-155,  Big  Rock  Point  Plant, 
C  larlevoix  County,  Michigan 

Date  of  application  for  amendment: 
h  ne  11. 1993,  as  supplemented  July  1. 
1  >93.  and  August  11, 1994. 

Brief  description  of  amendment:  The 
ai  nendment  add  acceptance  criteria  for 
tl  e  electric  and  diesel  fire  pumps  based 
o^  Emergency  Core  Cooling  System 
p  srformance  requirements  and  removes 
a  )ortion  of  the  fire  protection 
r^uirements  from  the  Technical 
Sbecifications. 

Date  of  issuance:  September  30. 1994 


Effective  date:  September  30. 1994 

Amendment  No.:  114 

Facility  Operating  License  No.  DPR-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  7, 1993  (58  FR  36432). 
The  July  1, 1993,  and  August  11, 1994. 
letters  provided  clarifying  information 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
no  significant  hazards  considerations 
findings.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  30, 1994.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College.  1515  Howard  Street,  Petoskey. 
Michigan  49770. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
May  24, 1994,  as  supplemented  August 
4  and  September  8, 1994 

Brief  description  of  amendments:  The 
amendments  transfer  the  boron 
concentration  in  Technical 
Specification  (TS)  3.9.1  for  the  reactor 
coolant  system  and  the  reftieling  canal 
during  MODE  6.  and  the  boron 
concentration  in  TS  4.7.13.3  for  the 
spent  fuel  pool  from  the  TS  to  the  Core 
Operating  Limits  Report  (COLR).  The 
associated  Bases  to  the  TS  are  also 
changed.  The  application  is  submitted 
in  response  to  the  guidance  in  Generic 
Letter  88-16  which  addresses  the 
transfer  of  fuel  cycle-specific  parameter 
limits  from  the  TS  to  the  COLR. 

Date  of  issuance:  October  7. 1994 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of  issuance 

Amendment  Nos.:  125  and  119 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  31. 1994  (59  FR  45022) 
The  August  4  and  September  8, 1994 
supplemental  submittals  provided 
clarifying  information  which  did  not 
affect  the  initial  no  significant  hazards 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  7. 1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 
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Duke  Power  Company,  Docket  No*.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenbui^ 
County,  North  Carolina 

Date  of  application  for  amendments: 
May  24, 1994  as  supplemented  August 
4  and  September  8, 1994. 

Brief  description  of  amendments:  The 
amendments  transfer  the  boron 
concentration  values  in  TS  3.9.1  for  the 
reactor  coolant  system  and  the  refueling 
canal  during  MODE  6,  and  the  boron 
concentration  value  in  TS  3/4.9.12  for 
the  spent  fuel  pool  from  the  TS  to  the 
Core  Operating  Limits  Report  (COLR). 
The  application  is  submitted  in 
response  to  the  guidance  in  Generic 
Letter  88-16  which  addresses  the 
transfer  of  fuel  cycle-specific  parameter 
limits  from  the  TS  to  the  COLR. 
Date  of  issuance:  October  12, 1994 
Effective  date:  October  12, 1994 
Amendment  Nos.:  149  and  131 
Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  22, 1994,  59  FR  32228 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  12, 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
May  12, 1994,  as  supplemented 
September  2, 1994 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Sections  3.1  and  4.1  for 
Protective  Instrumentation,  the 
associated  bases,  and  tables  to  increase 
the  surveillance  test  intervals  and  add 
allowable  out-of  service  times.  The 
Technical  Specification  changes  will 
permit  specified  Channel  Tests  to  be 
conducted  quarterly  rather  than  weekly 
or  monthly.  The  amendment  will 
enhance  operational  safety  by  reducing 
(1)  the  potential  for  inadvertent  plant 
scrams,  (2)  excessive  test  cycles  or 
equipment,  and  (3)  the  diversion  of 
plant  personnel  and  resources  on 
unnecessary  testing. 

Two  additional  technical  changes 
have  been  incorporated.  The  fist  change 
involves  extending  the  Channel 
Calibration  interval  for  Average  Power 
Range  Monitor.  The  second  change 
would  add  a  quarterly  Channel 


Calibration  requirement  for  High 
Drywell  Pressure  (for  Core  Cooling)  and 
Turbine  Trip  Scram  Instrumentation. 
,  Editorial  changes  have  been 
incorporated  in  Instrumentation 
Sections  3.1  and  4.1  to  provide  clarity 
and  consistency. 
Date  of  issuance:  October  11, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  90 
days. 

Amendment  No.:  171 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  June  22, 1994  (59  FR  32228). 
The  September  2, 1994,  submittal 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  11,  l994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Fl<Hida  Power  and  Light  Company,  et 
al„  Docket  No.  50-335  St  Lucie  Plant, 
Unit  No.  1.  St.  Lucie  County,  Florida 

Date  of  application  for  amendments: 
February  22, 1994 

Brief  description  of  amendments:  This 
amendment  modifies  the  minimum 
stored  borated  water  inventory 
requirements  for  Operational  Modes  1 
through  4  by  revising  Figure  3.1-1  and 
Limiting  Condition  for  Operation  3.1.2.8 
of  the  unit  Technical  Specifications 
(TS).  The  associated  bases  for  TS  3/4.1.2 
are  also  revised  to  reflect  the  bounding 
borated  water  makeup  volumes,  as  a 
function  of  boric  acid  concentration, 
which  define  the  proposed  inventory 
requirements. 

Date  of  issuance:  October  7, 1994 

Effective  date:  October  7, 1994 

Amendment  No.:  129 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  30, 1994  (59  FR  14888) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  7, 1994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Viiginia  Avenue.  Fort 
Pierce,  Florida  34954-9003 


Florida  Power  and  Light  Company^ 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  Countv. 
Florida 

Date  of  application  for  amendments: 
July  19, 1994 

Brief  description  of  amendments:  The 
amendments  relocate  certain  cycle- 
specific  parameter  limits  from  the 
Technical  Specifications  to  the  Core 
Operating  Limits  Report. 

Date  of  issuance:  October  12. 1994 

Effective  date:  October  12, 1994 

Amendment  Nos.  167  and  16lFacility 
Operating  Licenses  Nos.  DPR-31  and 
DPR-41:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3, 1994  (59  FR  39587) 
The  Commissions  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  12, 1994No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park.  Miami, 
Florida  33199. 

lES  Utilities  Inc.,  Docket  No.  50-331. 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
June  18. 1993,  as  supplemented  on 
December  17, 1993,  and  May  5, 1994. 

Brief  description  of  amendment:  The 
amendment  would  revise  the  Technical 
Specifications  (TS)  by  clarifying  TS 
wording  for  the  Low  Pressure  Coolant 
Injection  (LPCI)  and  Containment  Spray 
modes  of  the  Residual  Heat  Removal 
(RHR)  system  to  assure  consistency  with 
requirements  of  DAEC  Updated  Safety 
Analysis  Report. 

Date  of  issuance:  October  4, 1994 

Effective  dale:  date  of  issuance  to  be 

implemented  within  90  days  of 

issuance. 

Amendment  No.:  200 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37074). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  4. 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 
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North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  February 
26. 1993  (License  Amendment  Request 
93-01).  as  modified  by  letter  dated 
March  11. 1994.  and  April  7, 1993 
(License  Amendment  Request  93-02).  as 
modified  by  letter  dated  February  24, 

1994. 

Description  of  amendment  request: 
This  amendment  revises  the  Appendix 
A  Technical  Specifications  relating  to 
the  operability  requirements  for  the 
primary  component  cooling  water 
(PCCW)  system,  the  service  water  (SW) 
system,  and  the  ultimate  heat  sink 
(UHS).  The  amendment  redefines  the 
requirements  for  operable  PCCW  and 
SW  systems  and  combines  the  technical 
specification  requirements  for  the  SW 
.system  and  the  UHS.  The  changes  affect 
Technical  Specification  sections  3/4  7.3, 
3/4.7.4.  and  3/4.7.5. 

Date  of  issuance:  October  5, 1994 

Effective  date:  October  5. 1994 

Amendment  No.:  32 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notices  in  Federal 
Register  April  28. 1993  (58  FR  25860) 
lune  23. 1993  (58  FR  34082).  North 
Atlantic's  letters  dated  March  11, 1994 
and  February  24, 1994,  provide 
additional  clarifying  information  related 
to  risk  calculations  but  neither  letter 
changes  the  initial  proposed  no 
significant  hazards  consideration 
determinations.  The  Commi.ssion's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  5, 1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  NH  03833. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  6, 1994,  as  supplemented  August 
16. 1994. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Limiting 
Conditions  for  Operation  (LCO)  for  the 
Millstone  Unit  2  Technical 
Specifications  (TS)  3.8.2.3  and  3.8.2.4 
and  the  Surveillance  Requirements  of 
TS  4.8.2.3.2.C.3.  These  changes  relate  to 
the  amperage  requirements  and  the 
charging  capability  of  the  DC 
distribution  systems. 

Date  of  issuance:  Octolier  14. 1994 


ffective  date:  As  of  the  date  of 
iss  lance  to  be  implemented  within  30 
da;  s. 
.  \mendment  No.:  180 

acility  Operating  License  No.  DPR- 
65  Amendment  revised  the  Technical 
Sp  icifications. 

tote  of  initial  notice  in  Federal 
Re  lister  June  22. 1994  (59  FR  32232) 
Th  I  August  16, 1994,  letter  provided 
cla  ifying  information  that  did  not 
chi  nge  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
relited  evaluation  of  the  amendment  is 
CO!  tained  in  a  Safety  Evaluation  dated 
Oc  ober  14, 1994.  No  significant  hazards 
coi  sideration  comments  received:  No. 

I  ocal  Public  Document  Room 
loc  ition:  Learning  Resource  Center, 
Th  ee  Rivers  Community-Technical 
Co  lege,  Thames  Valley  Campus,  574 
Ne  V  London  Turnpike,  Norwich,  CT 
06:  60. 

No  Iheast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nu  :lear  Power  Station,  Unit  No.  2,  New 
Loi  idon  County,  Connecticut 

I  tofe  of  application  for  amendment: 
Ful' 1,1994 

i  rief  description  of  amendment:  The 
am  mdment  revises  the  Technical 
Specifications  (TS)  associated  with  the 
sump  recirculation  actuation  signal.  The 
chi  nges  will  be  implemented  after  the 
ins  allation  of  four  auctioneered  power 
suf  plies  in  the  Engineering  Safety 
Fet  lure  Actuation  System  sensor 
cat  inets. 

I  'oteo//ssuance.- October  7, 1994 

1  ffective  date:  As  of  the  dale  of 
issi  lance  to  be  implemented  within  30 
da]  s. 

/  mendment  No.:  179 

/  acility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Sp(  cifications. 

I  ate  of  initial  notice  in  Federal 
Re  ister  August  17, 1994  (59  FR 
42:  J2).  The  Commission's  related 
eva  uation  of  the  amendment  is 
coi  tained  in  a  Safety  Evaluation  dated 
Oc  ober  7, 1994.No  significant  hazards 
cor  sideration  comments  received:  No. 

I  ocal  Public  Document  Room 
he  itien:  Learning  Resource  Center. 
Thi  ee  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
Ne*r  London  Turnpike,  Norwich,  CT 
06360. 

Phladelphia  Electric  Company,  Docket 
No|.  50-352  and  50-353,  Limerick 
Geterating  Station,  Units  1  and  Z, 
Mohtgomery  County,  Pennsylvania 

I  ate  of  application  for  amendments: 
Ap  il  23. 1994,  as  supplemented  August 
4.    994 


Brief  description  of  amendments:  The 
amendments  modify  the  requirement  for 
individuals  filling  certain  plant 
management  positions  to  hold  a  Senior 
Reactor  Operator  (SRO)  license.  The 
amendments  require  that  only  the 
Superintendent  -  Operations  or  the 
Assistant  Superintendent  -  Operations 
hold  an  SRO  license. 

Date  of  issuance:  September  30. 1994 
Effective  date:  September  30. 
1994Amendment  Nos.  80  and  41 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  23. 1993  (58  FR  3^4086) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  30, 
1994. No  significant  hazards 
consideration  comments  received;  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstown,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas 
Company,Delmarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company,Docket  No.  50-277,  Peach 
Bottom  Atomic  Power  Station,Unit  No. 
2.  York  County,  Pennsylvania 

Date  of  application  for  amendment: 
May  13. 1994.  as  supplemented  by  letter 
dated  August  28, 1994 

Brief  description  of  amendment:  This 
amendment  allows  a  one-time  schedular 
extension  of  the  second  Type  A 
Containment  Integrated  Leakage  Rate 
Test  10-year  service  period  and  an 
extended  interval  between  Type  A  tests. 

Date  of  issuance:  September  30. 1994 

Effective  date:  September  30, 1994 

Amendment  No.:  196 

Facility  Operating  License  No.  DPR- 
44:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  22. 1994  (59  FR  32235) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  30, 
1994. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg.  Pennsylvania  17105. 
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Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas 
Company  Jtelmarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company  J)ocket  Nos.  50-277  and  50- 
278,  Peach  Bottom  Atomic  Power 
Station.Unit  Nos.  2  and  3,  York  Cbonty, 
Pennsylvania 

Date  of  application  for  amendments: 
June  9, 1994,  as  supplemented  by  letter 
dated  September  23, 1994. 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  (TS)  surveillance 
requirements  for  scram  insertion  times. 
The  changes  make  the  TS  similar  to 
those  described  in  NUREG-1433, 
"Standard  Technical  Specifications 
General  Electric  Plants,  BWR/4." 
Date  of  issuance:  September  30, 1994 
Effective  date:  September  30, 1994 
Amendments  Nos.:  197  and  200 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37080) 
The  September  23, 1994  letter  provided 
clarifying  information  that  deletes 
language  specifying  the  location  for 
scram  time  acceptance  criteria  and  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a 
SafetyEvaluation  dated  September  30, 
1994.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York  Date  of 
application  for  amendment:  November 
1 7, 1993,  as  supplemented  August  9, 
1994 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TSs)  to  incorporate  an 
instrument  calibration  "allowable 
value"  format  instead  of  the  previous 
"setting  limit"  format.  Instrumentation 
requiring  specific  value  changes  in  the 
TSs  included: 

(1)  The  overpressure  protection 
system  (OPS)  actuation  curve  (TS  Figure 
3.1.A-3). 

(2)  The  minimum  refueling  water 
storage  tank  (RWST)  water  volimies  and 
low  level  alarm  settings  (specified  in  'TS 
Section  3.3.A).  In  addition  the  RWST 


level  indicating  switch  calibration 
frequency  (specified  in  TS  Table  4.1-1) 
was  changed  from  once  every  18  months 
to  once  every  6  months. 

(3)  The  control  room  ammonia  and 
chlorine  toxic  gas  instrument  settings 
(specified  in  TS  Section  3.3il). 

(4)  The  contairmient  pressure  high 
and  high-high  engiireered  safety  features 
instrument  settings  (specified  in  TS 
Table  3.5.1).(5) 

The  main  steam  flow  engineered 
safety  features  instrument  settings 
(specified  in  TS  Table  3.5.1). 

In  addition,  the  TS  Bases  for 
protective  instrumentation  limiting 
safety  system  settings  (specified  in  TS 
Section  2.3)  were  revised  to  clarify  the 
description  on  constants  K  through  K« 
which  are  used  in  the  overtemj>erature 
delta-temperature  and  overpower  delta- 
temp)erature  settings. 

Date  of  issuance:  October  7, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  prior  to 
restart  from  the  current  outage. 

Amendment  No.:  154 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22, 1993  (58  FR 
67860)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  7, 1994.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
July  25, 1994 

Brief  description  of  amendment:  The 
Technical  Specifications  amendment 
revised  Table  3.6-1  (Non-Automatic 
Containment  Isolation  Valves  Open 
Continuously  or  Intermittently  for  Plant 
Operation)  and  Table  4.4-1 
(Containment  Isolation  Valves)  to  delete 
valves  SI-1833A  and  B  and  add  valves 
SI-MOV-1835A  and  B.  The  valves  being 
deleted  no  longer  perform  a 
containment  isolation  function  as  a 
result  of  a  modification  which  removed 
the  boron  injection  tank.  The  valves 
being  added  are  needed  for  testing  the 
safety  injection  pumps. 

Date  of  issuance:  October  5, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  152 


Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  17, 1994  (59  FR  42346) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  5, 1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
August  4. 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  fuel  oil 
availability  requirements  for  the 
Emergency  Diesel  Generators  (EDGs) 
from  Section  3.7  of  the  Technical 
Specifications  (TSs).  This  TS  change 
requires  that  30,026  gallons  of  fuel  oil 
be  available  onsite  in  addition  to  the  oil 
in  the  EDG  storage  tanks.  Sjsecification 
3.7.F.4  is  also  being  changeid  to  require 
a  total  of  7056  gallons  of  fuel  in  the  EDG 
fuel  oil  storage  tanks.  In  addition, 
administrative  changes  will  remove  the 
word  "available"  from  the  phrase  "... 
gallons  of  fuel  available..."  in  Section 
3.7.A.5  (for  the  individual  storage  tanks) 
to  avoid  confusion  regarding  the  amount 
of  usable  fuel  in  the  tanks. 

Date  of  issuance:  October  7, 1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  153 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  31, 1994  (59  FR  45031) 
The  Conmiission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  7. 1994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains.  Netv 
York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  Na  3, 
Westchester  County,  New  York  Date  of 
application  for  amendment:  August  4, 
1994 

Brief  description  of  amendment:  The 
amendment  revises  Sections  3.4  and  3.5 
of  the  Technical  Specifications  (TSs). 
The  TS  Section  3.4  revision  reduces  the 
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maximum  allowable  percent  of  rated 
power  associated  with  inoperable  Main 
Steam  Safety  Valves  (MSSVs).  This 
change  modifies  Table  3.4-1  and  the 
associated  basis  such  that  the  maximum 
power  level  allowed  for  operation  with 
inoperable  MSSVs  is  below  the  heat 
removing  capability  of  the  operable 
MSSVs.  The  TS  Section  3.5  revision 
corrects  administrative  errors  in  the 
action  statements  associated  v\rith  Items 
2.a  and  2.c  of  Table  3.5-4.  Additionally, 
the  changes  to  Item  2.b  of  Table  3.5-3 
and  Item  2.b  of  Table  3.5-4  clarify  the 
action  statements  associated  with 
inoperable  high  containment  pressure 
(Hi-Hi  Level)  instrumentation. 
Date  of  issuance:  October  3, 1994 
Date  of  issuance:  October  3, 1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 
-   Aniendment  No.:  151 

Facility  Operating  license  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  31. 1994  (59  PR  45031) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  3.  l994.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Toledo  EdisoD  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
OhioDate  of  application  for 
amendment:  September  3, 1992,  as 
supplemented  on  August  22, 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  include  the  maximum 
allowable  steam  generator  level  as  a 
variable  limit  based  on  the  plant's  mode 
of  operation  for  Modes  1-4  and  to 
include  additional  shutdown  margin 
requirements  in  Mode  3.  The  amount  of 
main  steam  superheat,  the  status  of  the 
main  feedwater  pumps,  and  the  status  of 
the  Steam  and  Feedwater  Rupture 
Control  System  were  considered  in 
determining  the  appropriate  limits  for 
the  maximum, allowable  steam  generator 
level. 

Date  of  issuance:  October  7, 1994 

Effective  date:  October  7, 1994 

Amendment  No.  192 

Facility  Operating  License  No.  NPF-3. 
This  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  28. 1992  (57  FR 


4f  B30)  The  August  22, 1994.  submittal, 
pr  )vided  additional  supplemental 
in  brmation  that  did  not  change  the 
in  tial  proposed  no  signiHcant  hazards 
CO  isideration  determination.  The 
Cdmmission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
E\  aluation  dated  October  7, 1994.No 
significant  hazards  consideration 
copiments  received;  No 

Mcal  Public  Document  Room 
la  ation:  University  of  Toledo  Library. 
D(  cuments  Department,  2801  Bancroft 
A\  enue,  Toledo,  Ohio  43606. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
El^tric  Illuminating  Company,  Docket 
Nd.  50-346,  Davis-Besse  Nuclear  Power 
Stktion,  Unit  No.  1,  Ottawa  County, 
OKioDate  of  application  for 
an  lendment:  March  30, 1994 

3rief  description  of  amendment: 
Re  dse  T.S.  to  increase  the  required 
bo  "ation  flowrate  in  the  event  the 
re<  uired  shutdown  margin  is  not  met: 
inlrease  the  applicable  minimum  boron 
CO  icentration  and/or  volume 
re(  uirements;  revise  the  applicable 
A(  lion  statements  and  surveillance 
rei  uirements,  and  propose  several 
ad  ninistrative  and  editorial  changes. 

.  Date  of  issuance:  September  29. 1994 

Effective  date:  date  of  issuance,  to  be 
implemented  within  90  days 

,  \mendment  No.  191 

,  facility  Operating  License  No.  NPF-3. 
Ai  lendment  revised  the  Technical 
Sp  Bcifications. 

Oate  of  initial  notice Jn  Federal 
R«  ;ister  May  25. 1994  (59  FR  27067) 
Th  e  Commission's  related  evaluation  of 
th(  1  amendment  is  contained  in  a  Safety 
Ev  jluation  dated  September  29, 
19)4. No  significant  hazards 
CO  isideration  comments  received:  No 

.  Mcal  Public  Document  Room 
lot  ation:  University  of  Toledo  Library. 
Dc  cuments  Department,  2801  Bancroft 
A\  enue,  Toledo.  Ohio  43606. 

Tl  Electric  Company,  Docket  Nos.  50- 
44p  and  50-446,  Comanche  Peak  Steam 

ctric  Station,  Unit  Nos.  1  and  2, 

iiervell  County,  Texas 

ite  of  amendment  request: 
^vember  15, 1993 

3rief  description  of  amendments:  The 
arrtendments  revise  the  Comanche  Peak 
Staam  Electric  Station  Units  1  and  2 
te(  hnical  specifications  by  increasing 
th(  I  maximum  permitted  power  at  which 
th(  I  post-refueling  power  ascension 
rei  ctor  coolant  system  flow  verification 
cai  I  be  performed. 

')ate  of  issuance:  October  7. 1994 
Effective  date:  October  7, 1994.  to  be 
im  jlemented  within  30  days  of 
iss  nance. 


Amendment  Nos.:  Unit  1  - 
Amendment  No.  30;  Unit  2  - 
Amendment  No.  15 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  13, 1994  (59  FR  17606) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  7.  l994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497,  Arlington,  Texas  76019. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  March 
28. 1994 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  by  deleting  reference  to  a 
large  break  LOCA  analysis  methodology 
that  is  no  longer  applicable,  and  adding 
reference  to  an  approved  steamline 
break  analysis  methodology. 

Date  of  issuance:  October  5. 1994 

Effective  date:  October  5, 1994.  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  28;  Unit  2  - 
Amendment  No.  14 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20. 1994  (59  FR  37088) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  5. 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  Texas  76019. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  April  25. 
1994 

Brief  description  of  amendments:  The 
amendments  revise  the  TS  Surv-eillance 
Requirement  4.8.1.1.2  to  allow  "slow 
starts"  of  the  emergency  diesel  generator 
(EDG)  instead  of  "fast  starts"  during  the 
monthly  surveillance.  A  "fast  start"  is 
still  required  to  be  performed  at  least 
once  every  184  days.  These  changes  are 
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expected  to  improve  EDG  availability 
and  reliability. 

Date  of  issuance:  October  6, 1994 

Effective  date:  October  6. 1994,  to  be 

implemented  within  30  days  of 

issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  29;  Unit  2  - 
Amendment  No.  15 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3. 1994  (59  FR  39599) 
The  Commission's  related  evaluation  of 
the  amendluents  is  contained  in  a  Safety 
Evaluation  dated  October  6. 1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497.  Arlington,  Texas  76019. 

Virginia  Electric  and  Power  Company, 
et  al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
April  15, 1994 

Brief  description  of  amendments:  The 
amendments  modify  the  pressure/ 
temperature  operating  limitations 
during  heatup  and  coofdown  and  the 
Low  Temperature  Overpressure 
Protection  System  pressure  setpoints 
and  enabling  temperatures  for  Units  1 
and  2.  The  proposed  changes  include 
revised  Limiting  Conditions  for 
Operation.  Action  Statements,  and 
Surveillance  Requirements  for  the 
power-operated  relief  valves  and  block 
valves  to  address  the  concerns 
discussed  in  NRC  Generic  Letter  90-06. 
The  proposed  changes  also  include 
several  editorial/administrative  changes. 
Date  of  issuance:  October  5. 1994 
Effective  date:  October  5, 1994 
Amendment  Nos.:  189  and  170 
Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25, 1994  (59  FR  27069) 
The  Commission's  related  evaluation  of 
the  amendments.is  contained  in  a  Safety 
Evaluation  dated  October  5,  l994No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library.  Special 
Collections  Department.  University  of 
Virginia,  Charlottesville.  Virginia  22903- 
2498. 


Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee 
NuclearPower  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
May  26. 1994 

Brief  description  of  amendment:  The 
amendment  revises  the  Kewaunee 
Nuclear  Power  Plant  (KNPP)  Technical 
Specification  (TS)  Sections  2.3,  3.6,  and 
4.6.  by  correcting  minor  typographical 
errors  and  format  inconsistencies.  These 
changes  are  being  made  as  a  part  of  the 
licensee's  ongoing  effort  to  revise  each 
section  of  the  KNPP  TS  to  achieve  a 
consistent  format  and  to  convert  the 
entire  document  to  Word  Pbifect.  In 
addition,  changes  to  the  basis  for  TS 
Sections  2.3.  3.6,  and  4.6  have  been 
made. 

Dafe  of  issuance:  September  29, 1994 

Date  of  issuance:  September  29, 1994 

Effective  date:  date  of  issuance,  to  be 
implemented  within  30  days 

Amendment  No.:  Ill 

Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3, 1994  (59  FR  39601) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  29. 
1994.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
Drive,  Green  Bay.  Wisconsin  54301. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
May  30, 1991.  as  supplemented  May  7, 
1993.  and  April  28. 1994. 

Brief  description  of  amendments: 
These  amendments  revised  Technical 
Specifications  15.3.1.A.5  and  15.3.15, 
and  Table  15.4.1-1  and  15.4.1-2.  The 
changes  specified  more  stringent 
limiting  conditions  for  operation  and 
surveillance  requirements  for 
pressurizer  power-operated  relief  valves 
and  block  valves.  These  changes  were 
proposed  to  conform  to  the  NRC's  plan 
for  resolution  of  Generic  Issue  70. 
"Power-Operated  Relief  Valve  and 
Block  Valve  Reliability."  and  Generic 
Issue  94.  "Additional  Low-Temperature 
Overpressure  Protection  for  Light  Water 
Reactors."  as  conveyed  in  Generic  Letter 
90-06.  Other  related  changes  were  also 
made. 

Date  of  issuance:  September  30. 1994 

Effective  date:  September  30, 1994,  to 
be  implemented  within  90  days. 


Amendment  Nos.:  155  &  159 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  28. 1993  (58  FR  16233). 
The  May  7, 1993,  and  April  28. 1994. 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
detennination.The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  30. 1994.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  ]oseph  P.  Mann  Library.  1516 
Sixteenth  Street.  Two  Rivers.  Wisconsin 
54241 

Notice  or  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  1. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
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telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect -to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC  20555,  and 
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a<  the  local  public  document  room  for 
tl  e  particular  facility  involved. 

The  Commission  is- also  offering  an 
opportunity  for  a  hearing  with  respect  to 
\.i\e  issuance  of  the  amendment.  By 
I^fcvember  25, 1995,  the  licensee  may 
fi  e  a  request  for  a  hearing  with  respect 
tc  issuance  of  the  amendment  to  the 
SI  bject  facility  operating  license  and 
ai  ly  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
washes  to  participate  as  a  party  in  the 
p^)ceeding  must  file  a  written  request 
fdr  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
fijed  in  accordance  with  the 

mmission's  "Rules  of  Practice  for 
imestic  Licensing  Proceedings"  in  10 
R  Part  2.  Interested  persons  should 
nsult  a  current  copy  of  10  CFR  2.714 
dich  is  available  at  the  Commission's 
Ptblic  Document  Room,  the  Gelman 
B  lilding,  2120  L  Street.  NW., 
V\  ashington.  DC  20555  and  at  the  local 
pi  ibhc  document  room  for  the  particular 
fa  :ility  involved.  If  a  request  for  a 
h(  laring  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
C  immission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
P^nel.  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Bi  lard  will  issue  a  notice  of  a  hearing  or 
ai  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
th  s  petitioner  in  the  proceeding,  and 
h(  iw  that  interest  may  be  affected  by  the 
re  suits  of  the  proceeding.  The  petition 
si  ould  specifically  explain  the  reasons 
w  ly  intervention  should  be  permitted 
w  th  particular  reference  to  the 
fo  lowing  factors:  (1)  the  nature  of  the 
p<  titioner's  right  under  the  Act  to  be 
m  ide  a  party  to  the  proceeding;  (2)  the 
ni  ture  and  extent  of  the  petitioner's 
pi  opexty,  financial,  or  other  interest  in 
th  i  proceeding;  and  (3)  the  possible 
el  ect  of  any  order  which  may  be 
ei  tered  in  the  proceeding  on  the 
p(  titioner's  interest.  The  petition  should 
al  io  identify  the  specific  aspect(s)  of  the 
SI  bject  matter  of  the  proceeding  as  to 
w  lich  petitioner  wishes  to  intervene. 
A  ly  person  who  has  filed  a  petition  for 
le  ive  to  intervene  or  who  has  been 
a<  mitted  as  a  party  may  amend  the 
p(  tition  without  requesting  leave  of  the 
Bi  lard  up  to  15  days  prior  to  the  first 
pi  ehearing  conference  scheduled  in  the 
pf}ceeding.  but  such  an  amended 
petition  must  satisfy  the  specificity 
re  juirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  hilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and" cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  1-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 


addressed  to  (Proiect  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  thi$  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Arizona  Public  Service  Company,  et  aL, 
Docket  No.  STN  50-529,  Palo  Verde 
Nuclear  Generating  Station,  Unit  No.  2, 
Maricopa  County,  Arizona 

Date  of  amendment  for  amendment: 
October  0. 1994.  as  supplemented  by 
letter  dated  October  12, 1994 

Brief  description  of  amendment:  The 
proposed  amendment  would  modify 
Technical  Specification  (TS)  4.8.2.1.e. 
"DC  Sources  -  Operating"  to  specify  that 
the  provisions  of  TS  4.0.1  and  4.0.4  are 
not  applicable  to  the  battery  capacity 
requirements  until  entry  into  Mode  4 
coming  out  of  the  fifth  refueling  outage 
or  upon  any  deep  discharge  cycle  of  the 
battery.  The  amendment  was  requested 
on  an  emergency  basis  so  that  the 
licensee  could  declare  the  Unit  2 
batteries  operable  based  upon  the 
current  capacities  of  the  batteries 
without  having  to  satisfy  the 
surveillance  requirement  of  TS  4.8.2.1.e. 
The  licensee  will  thus  be  able  to  change 
modes  and  start  up  from  the  current 
mid-cycle  steam  generator  inspection 
outage. 

Date  of  issuance:  October  13, 1994 

Effective  date:  October  13, 1994 

Amendment  No.:  71 

Facility  Operating  License  No.  NPF- 
51:  The  amendment  revised  the 
Technical  Specifications-Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration: 
No.The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  October  13, 1994. 

Local 

Public  Document  Room  location: 
Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix.  Arizona 
85004 


Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel. 
Arizona  Public  Service  Company,  P.O. 
Box  53999.  Mail  Station  9068.  Phoenix. 
Arizona  85072-3999 

NRC  Project  Director:  Theodore  R. 
Quay 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County  .North 
Carolina 

Date  of  application  for  amendments: 
September  9. 1994 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  to  revise  the 
ftequency  for  verifying  the  position  of 
the  drywell-suppression  chamber 
vacuum  breakers  when  a  valve  position 
indicator  is  inoperable  from  at  least 
once  every  72  hours  to  at  least  once 
every  14  days. 

Date  of  issuance:  October  5. 1994 
Effective  date:  October  5. 1994 
Amendment  Nos.:  172  and  203 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
Technical  Specifications.Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  Yes. 
(59  FR  47648  dated  September  16, 1994) 
That  notice  provided  an  opportunity  to 
submit  comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  for  a  hearing  by  October  3. 
1994.  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  Commission's 
related  evaluation  of  the  amendments 
and  final  no  significant  hazards 
consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
October  5. 1994. 

Local  Public  Document  Room 
/ocof/on.- University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Librar}',  601  S.  College  Road. 
Wilmington.  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  Mr.  Mark  S. 
Calvert,  Associate  General  Counsel. 
Carolina  Power  &  Light  Company. 
Brunswick  Steam  Electric  Plant.  P.  O. 
Box  10429.  Southport.  North  Carolina 
28461 

NRC  Project  Director  Michael  L. 
Boyle 


Gulf  States  Utilities  Company,  Cajun 
Electric  Po%ver  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station.  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
September  12, 1994,  as  supplemented 
September  30. 1994. 

Brief  description  of  amendment:  The 
amendment  revises  technical 
specification  3/4.2.2.  "APRM 
Setpoints."  to  permit  operation  in 
accordance  with  the  Boiling  Water 
Reactor  Owners'  Group  (BWROG) 
guidelines  on  improved  BWR  thermal- 
hydraulic  stability- 
Dote  of  issuance:  October  7. 1 994 

Effective  date:  October  7, 1994 

Amendment  No.:  75 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications.  Public 
comments  requested  to  proposed  no 
significant  hazards  consideration:  Yes, 
September  21, 1994  (59  FR  48456).  The 
Commission's  related  evaluation  of  the 
amendment,  and  final  determination  of 
no  significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
October  7, 1994.Attomey  for  the 
licensee:  Mark  Wetterhahn.  Esq., 
Winston  &  Strawn.  1400  L  Street.  NW.. 
Washington.  D.C.  20005 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University, 
Baton  Rouge.  Louisiana  70803 

NRC  Project  Director:  William  D. 
Beckner 

Dated  at  Rockvillc.  Mar>'land.  this  19th  day 
of  October,  1994. 

For  The  Nuclear  Regulator}-  Commission 
Steven  A.  Vu;ga, 

Director.  Division  of  Reactor  Proiects  -  l/U 
Office  of  Nuclear  Reactor  Regulation 
(Doc.  94-26422  Filed  10-25-95;  8:45  am| 

BtLUNQ  CODE  7S90«1.f 


[Docket  Nos.  50-325  and  50-324 

Carolina  Power  &  Light  Company  et  al. 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2;  Issuance  of  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation  (NRR),  has  issued  a 
Director's  Decision  concerning  a 
Petition  dated  October  14, 1993,  filed 
pursuant  to  10  CFR  2.206,  on  behalf 
the  National  Whistleblower  Center 
(NWC),  the  Coastal  Alliance  for  a  Safe 
Environment  (CASE),  and  Mr.  Charles 
A.  Webb,  requesting  that  actions  be 
taken  regarding  the  Brunswick  Steam 
Electric  Plant  (Brunswick).  Units  1  and 
2.  of  the  Carolina  Power  &  Light 
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Company  (CP&L  or  the  Licensee).  The 
Petition  requested  that  (1)  the  NRC  staff 
enter  into  a  confidentiality  agreement 
with  NWC  to  facilitate  the  release  of 
additional  information;  (2)  the  NRC 
immediately  require  the  Licensee  to 
state  whether  it  has,  in  fact,  known 
about  cracks  in  the  reactor  core  shroud 
since  at  least  1984;  and  (3)  the 
Commission's  Office  of  Investigations 
determine  whether  CP&L  management 
engaged  in  criminal  wrongdoing, 
commencing  in  1984,  when  CP&L  is 
alleged  to  have  failed  to  report  the 
existence  of  cracks  in  the  core  shroud  to 
the  NRC.  The  Petition  also  requested  an 
immediate  suspension  of  the  operating 
license  for  Brunswick  pending  the 
criminal  investigation. 

The  Petitioners  based  their  request  on 
allegations  that  (1)  the  Licensee  falsely 
asserted  to  the  NRC  and  to  the  public 
that  cracks  in  the  reactor  shroud  were 
but  recently  discovered,  and  the 
Petitioners  contend  that  the  Licensee 
discovered  the  cracks  nine  years  earlier 
and  the  Licensee's  management 
instructed  the  engineers  who  detected 
the  cracks  to  prepare  paperwork  that 
would  ensure  that  the  cracks  would  not 
be  reported  to  the  NRC;  (2)  this  alleged 
coverup  demonstrates  that  CP&L  does 
not  have  the  character  or  integrity  to 
operate  a  nuclear  facility  because  of  its 
unwillingness  to  report  significant 
safety  problems  to  the  NRC;  and  (3)  the 
Licensee  is  willing  to  take  unreasonable 
risks  with  the  health  and  safety  of  the 
public. 

The  Director  of  NRR  has  granted  in 
part  and  denied  in  part  the  Petitioner's 
requests.  The  reasons  are  explained  in 
the  "Director's  Decision  Under  10  CFR 
2.206"  (DD-94-09),  which  is  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.,  Washington.  DC 
20037.  and  at  the  Licensee's  local  public 
document  room  at  the  University  of 
North  Carolina  at  Wilmington,  William 
Madison  Randall  Library,  601  S.  College 
Road,  Wilmington.  NC  28403-3297. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  for  in  10  CFR  2.206(c),  the 
Decision  will  become  the  final  action  of 
the  Commission  25  days  after  the  date 
of  issuance  unless  the  Commission  on 
its  own  motion  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland  this  19th  day 
ofOctoberl994. 
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Fbr  the  Nuclear  Regulatory  Commission. 
WiMiani  T.  Russell, 

D/r  'ctor,  Office  of  Nuclear  Reactor 
Reg  tilation. 

|FR  Doc.  94-26491  Filed  10-25-94;  8:45  am) 
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OF  :iCE  OF  MANAGEMENT  AND 
BU3GET 

Cir  ;ular  A-135,  "Management  of 
Fe<  eral  Advisory  Committees" 

AG(  NCY:  Office  of  Management  and 
Bu(  get.  Federal  Services  Branch. 
AC1  ion:  Issuance  of  OMB  Circular  A- 
13J .  "Management  of  Federal  Advisory 
Committees"  dated  October  5, 1994. 


SUK  MARY:  This  Qrcular  outlines  the 
Ad  ninistration's  policy  of  controlling 
the  growth  of  Federal  advisory 
cor  imittees  through  an  annual  agency 
rev  ew  and  planning  process. 

1  he  Circular  requires  agencies  to 
rep  )rt  annually  to  OMB  and  the  General 
Ser  /ices  Administration's  (GSA) 
Coi  imittee  Management  Secretariat  on 
inil  iatives  to  reduce  existing 
cor  imittees,  terminate  statutory 
cor  imittees  and  plans  to  establish  new 
adv  isory  committees  during  the  next 
fisc  3l  year. 

C  MB  and  GSA  are  responsible  for 
rev  ewing  and  approving  agency  plans 
an(  setting  agency  advisory  committee 
cei  ings  that  maintain  the  President's 
gov  ernment-wide  advisory  committee 
red  iction  goal  established  through    - 
Executive  Order  12838. 
FOF  FURTHER  INFORMATION  CONTACT: 
Ste  /e  Mertens,  Federal  Services  Branch, 
Off  ce  of  Management  and  Budget,  (202) 
39!  -5090. 

To  he  Heads  of  Executive  Departments 
an(  Establishmehts 

Sul  ject:  Management  of  Federal 
Advisory  Committees 

1  Purpose.  This  Circular  provides 
gui  lance  and  instructions  on  the 
mai  lagement  of  Federal  advisory 
cor  miittees  and  requires  Executive 
Dei  artments  and  agencies  to  establish  a 
conimiffee  planning  and  review  process. 

2  Background.  On  February  10, 1993, 
the  President  signed  Executive  Order 
12f  38,  "Termination  and  Limitation  of 
Fee  eral  Advisory  Committees,"  which 
req  lires  each  Executive  Department  and 
age  icy  to  reduce  the  number  of 

disi  retionary  committees  by  one-third. 
Net  n  discretionary  advisory  committees 
are  subject  to  review  and  approval  by 
thebirectorofOMB. 

C  n  June  28, 1994,  the  Vice  President 
isst  ed  a  memorandum  reiterating 
Adi  ninistration  policy  regarding  the  - 


maintenance  of  the  reduction  targets 
mandated  by  Executive  Order  12838,  as 
well  as  new  guidance  relating  to 
Executive  Branch  action  on  advisory 
committees  proposed  by  statute.  The 
Vice  President's  memorandum  also 
called  for  additional  savings  in 
committee  costs  over  and  above  those 
achieved  under  E.O.  12838,  as 
recommended  by  the  National    . 
Performance  Review  (NPR). 

3.  Policy.  The  Administration  is 
committed  to  maintaining  advisory 
committees  as  a  way  of  ensuring  public 
and  expert  involvement  and  advice  in 
Federal  decision-making.  At  the  same 
time,  the  number  and  cost  of  advisory 
committees  must  be  carefully  managed. 
Advisory  committees  should  get  down 
to  the  public's  business,  complete  it  and 
then  go  out  of  business. 

Agencies  should  review  and  eliminate 
advisory  committees  that  are  obsolete, 
duplicative,  low  priority  or  serve  a 
special,  rather  than  national  interest. 
New  advisory  committees  should  be 
established  only  when  essential  to  the 
attainment  of  clearly  defined  Executive 
Branch  priorities,  as  defined  by  E.O. 
12838,  and  when  they  will  not  exceed 
an  agency's  advisory  committee  ceiling 
as  established  by  the  Executive  order's 
reduction  requirement. 

The  Administration  will  generally  not 
support  the  establishment  of  new 
statutory  committees  or  legislative 
language  that  exempts  advisory 
committees  from  coverage  under  the 
Federal  Advisory  Committee  Aci 
(FACA).  In  addition,  each  agency 
should  make  a  concerted  effort  to  work 
with  its  Congressional  oversight 
committees  to  reduce  the  number  of 
existing  committees  required  by  statute. 

4.  Definitions.  For  purposes  of  this 
Circular,  definitions  for  "advisory 
committee,"  "agency,"  and  other  terms 
are  the  same  as  defined  in  GSA's 
implementation  regulations  for  the 
Federal  Advisory  Committee  Act  (41 
CFR  Part  101-6).  In  addition: 

A  "non-discretionary  advisory  committee" 
is  an  advisory  committee  either  mandated  by 
Presidential  directive  or  by  statute  and  is 
subject  to  the  Federal  Advisory  Committee 
Act.  A  "non-discretionary  advisory 
committee"  mandated  by  statute  is:  (l) 
specifically  identified  by  name,  specific 
purpose  or  function  in  statute,  and  (2)  a 
committee  whose  creation  or  termination  is 
beyond  an  agency's  legal  discretion. 
Advisory  committees  referenced  by  general 
(non-specific)  authorizing  language  or 
committee  report  language  will  not  be 
considered  "non-discretionary."  In  addition, 
where  a  statute  requires  an  advisory 
committee  as  defined  above,  but  allows  for 
one  or  more  committees,  only  one  committer 
shall  be  considered  to  be  required  by  statute. 


5.  Required  Action.  Each  Executive 
Department  and  agency  shall  report  to 
OMB  annually  on  the  results  of  its 
efforts  to  maintain  discretionary 
committee  levels  required  by  E.O. 
12838,  and  other  actions  to  reduce  its 
inventory  of  non-discretionary  statutory 
committees.  This  submission  will  be 
used  by  the  Director  of  OMB  as  the  basis 
for  approving  requests  to  establish  new 
committees. 

(1)  Agency  advisory  committee 
management  plans  will  be  submitted  to 
OMB  and  GSA  each  year  and  include: 

(a)  performance  measures  used  to 
evaluate  each  committee's  progress  in 
achieving  its  stated  goals  or  mission; 

(b)  plans  for  the  establishment  of  any 
new  advisory  committees  during  the 
coming  fiscal  yean 

(c)  a  summary  of  actions  taken  to 
ensure  the  advisory  committee 
reduction  goal  is  maintained;  and 

(d)  the  results  of  a  review  of  non- 
discretionary  advisory  committees  and 
plans  to  continue,  terminate  or  merge 
these  groups  through  legislation.  This 
will  include  a  list  of  those  committees 

.  established  by  specific  statutory 
authority  during  the  current  fiscal  year 
regardless  of  their  coverage  under  the 
Federal  Advisory  Committee  Act. 

(2)  With  regard  to  non-discretionary 
advisory  committees  mandated  by 
statute,  the  agency  will  notify  GSA  of 
plans  to  establish  such  committees  prior 
to  filing  the  charter  required  by  section 
9(c)  of  the  Federal  Advisory  Committee 
Act.  Such  notification  will  provide  GSA 
with  at  least  10  working  days  to  review 
the  proposed  committee  charter  and 
advise  the  agency  of  its 
recommendations. 

6.  OMB  Responsibilities.  The  Office  of 
Management  and  Budget  shall: 

(a)  review  and  approve  agency 
advisory  committee  management  plans 
pursuant  to  Section  5  and  in  accordance 
with  the  Executive  order, 

(b)  set  advisory  committee  ceilings  for 
each  agency  within  the  government- 
wide  advisory  committee  reduction  goal 
established  by  the  Executive  order, 

(c)  work  with  agencies  to  control  the 
establishment  of  statutory  advisory 
committees  and  develop  legislation  to 
terminate  those  non-discretionary 
committees  which  are  no  longer 
necessary: 

(d)  ensure  that  relevant  legislation  is 
reviewed  consistent  with  OMB  Circular 
A-19;  and 

(e)  ensure  agencies  meet  the  cost 
reduction  target  recommended  by  the 
Vice  President's  National  Performance 
Review. 

7.  GSA  Responsibilities.  The  General 
Services  Administration  shall  (in 
addition  to  its  responsibilities  under  the 
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FACA  and  as  an  agency  under  Section 
5  above): 

(a)  prepare  required  justifications  and 
recommendations  specified  in  Section  5 
for  each  advisory  committee  subject  to 
the  FACA  and  not  sponsored  by  another 
department  or  agency: 

Cb)  assist  OMB  in  its  management  and 
oversight  of  advisory  committees, 
including  tracking  agency  compliance 
with  the  reduction  goals  specified  by 
E.O.  12838; 

(c)  develop  guidance,  specific 
reporting  formats  and  instructions  to 
implement  Section  5  of  this  Circular.  To 
the  extent  practicable,  new  reporting 
requirements  will  be  limited  to 
information  not  readily  available 
through  existing  sources  of  data; 

(d)  provide  recommendations  to  OMB 
and  each  agency  regarding  the 
continuance  or  management  of  advisory 
committees  as  required  by  Section  7(b) 
of  FACA,  which  mandates  an  annual 
comprehensive  review  of  all  advisory 
committees;  and 

(e)  implement  section  5(2)  of  this 
Circular. 

8.  Information  Contact.  Questions 
about  this  Circular  should  be  addressed 
to  the  Federal  Services  Branch  (202) 
395-5090.  Questions  concerning  the 
role  of  GSA  should  be  directed  to  the 
Committee  Management  Secretariat 
(202) 273-3556. 

9.  Termination  Review  Date.  This 
Circular  wrill  be  subject  to  review  two 
years  after  issuance. 

10.  Effective  Date.  This  Circular  is 
effective  upon  issuance. 

Alice  M.  Rivlin, 

Acting  Director. 

IFR  Doc.  94-26457  Filed  10-25-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Apt  Release  No. 
20542;  811-7382] 

Institutional  Government  Portfolio; 
Notice  of  Application 

October  20. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act "). 

APPUCANT:  Institutional  Government 
Portfolio. 

RELEVANT  ACT  SECTION:  Order  requested 
under  Section  8(f). 

SUMMARY  Of  APPUCATIOH:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 


FlUNQ  DATE:  The  application  was  filed 
on  September  30, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  14,  1994.  and  should  be 
accompanied  by  proof  of  ser\'ice  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20.S49. 
Applicant,  1000  Louisiana,  Houston, 
Texas  77002-5098. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Wagman,  Law  Clerk,  at  (202) 
942-0654.  or  Barry  D.  Miller.  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations: 

1.  Applicant,  a  Massachusetts 
business  trust,  is  registered  as  an  often- 
end,  diversified  management 
investment  company.  On  December  16, 
1992.  applicant  registered  under  the 
Act.'  Applicant  has  not  registered  any 
securities  under  the  Securities  Act  of 
1933.  Transamerica  Fund  Management 
Company  is  applicant's  investment 
adviser  ("Adviser"). 

2.  Applicant  is  established  as  a  master 
fund  in  a  master/feeder  fund 
arrangement  with  Transamerica 
Institutional  U.S.  Securities  Trust  (the 
"Trust"),  the  sole  series  of  Transamerica 
Investment  Portfolios,  a  management 
investment  company  separate! v 
registered  under  the  Act.  Under  this 
arrangement,  the  Trust,  which  is  the 
feeder  fund,  invests  100%  of  its  assets 
in  applicant.  Transamerica  Investment 
Portfolios  has  also  filed  an  application 
under  section  8(f)  to  deregister  under 
the  Act. 

3.  On  July  19. 1994.  applicant's  Board 
of  Trustees  approved  a  plan  to  dissolve 


'  In  the  SECs  records,  applicant  is  listed  as 
■Transainarica Institutional CoveramMit  Portlblio." 


applicant  by  distributing  all  remaining 
assets,  af^r  payment  of  outstanding 
expenses,  to  the  Trust,  the  sole 
shareholder.  On  July  29. 1994,  the  date 
of  dissolution,  the  Trust  approved 
applicant's  dissolution  in  accordance 
with  Massachusetts  law.  As  of  that  date, 
applicant  had  4,139  shares  outstanding. 
Upon  dissolution,  the  Trust  received  a 
cash  distribution  of  $19.94  per  share, 
representing  applicant's  total  remaining 
net  assets  of  $82,532. 

4.  hi  connection  with  the  liquidation, 
applicant  incurred  total  expenses  of 
$15,884.  representing  audit  fees,  legal 
fees,  and  organizational  expenses.  Such 
expenses  were  reimbursed  by  the 
Adviser  pursuant  to  a  voluntary  expense 
reimbursement  policy  in  effect  at  the 
time  of  the  liquidation. 

5.  Applicant  has  no  remaining  assets, 
liabilities,  or  shareholders.  Appli^mt  is 
not  a  pHrty  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

6.  Applicant  intends  to  Hie  a 
certificate  of  dissolution  in  accordance 
with  the  laws  of  the  Commonwealth  of 
Massachusetts. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretory. 

(FR  Doc.  94-26529  Filed  10-25-94;  8:45  am) 
WLLMO  COOC  WIO^^ 

pnvestment  Company  Act  Release  No. 
20641;  811-7268] 

Transamerica  Investment  Portfolios; 
Notice  of  Application 

October  20. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Transamerica  hivestment 
Portfolios. 

RELEVANT  ACT  SECTION:  Order  requested 

under  Seclion  8(0- 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  declaring  it  has  ceased  to 

be  an  investment  company. 

DATES:  The  application  was  filed  on 

September  30, 1994. 

HEARINO  OB  NOTIFICATKJN  OF  HEARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 


copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  oh 
November  14, 1994,  and  should  be 
accc^panied  by  proof  of  service  on  the 
appEcant,  in  the  form  of  an  affidavit  or, 
for  Mwyers.  a  certificate  of  service. 
Healing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secrptary. 

ADOI^ESSES:  Secretary.  SEC.  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicant.  1000  Louisiana,  Houston. 
Tex^s  77002-5098. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Wagman.  Law  Clerk,  at  (202) 
942H0654,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Divi  sion  of  Investment  Management, 
Offi<  e  of  Investment  Company 
Regi  lation). 

SUPf  LEMENTARV  INFORMATION:  The 

folio  Mring  is  a  summary  of  the 
appl  cation.  The  complete  application 
may  m  obtained  for  a  fee  from  the  SEC's 
Publ  ic  Reference  Branch. 

App  icant's  Representations 

1.  Applicant,  a  Massachusetts 

busii  less  trust,  is  registered  as  an  open- 
end,  diversified  management 
inve  itment  company.  On  October  8. 
1992 ,  applicant  registered  under  the  Act 
and  lied  a  registration  statement  under 
the  i  ecurities  Act  of  1933  to  issue  an 
inde  inite  number  of  shares.  The 
regis  ration  statement  was  declared 
effedive  on  January  28, 1993,  and 
appl  cant  commenced  an  initial  public 
offer  ng  of  its  securities  on  February  2, 
1993  Transamerica  Fund  Management 
Com  )any  is  applicant's  investment 
advi;  er  ("Adviser"). 

2.  \pplicant  is  established  as  a  series 
mutt  al  fund,  presently  comprising  only 
one  j  eries,  Transamerica  Institutional 
U.S.  Securities  Trust  (the  "Trust").  The 
Trus  serves  as  a  feeder  fund  in  a 

mast  jr/feeder  fund  arrangement  with  ~ 
Instilutional  Government  Portfolio  tthe 
"Master  Fund"),  a  management 
investment  company  separately 
regi^ered  under  the  Act.  Under  this 
arraijgement,  the  Trust  invests  100%  of 
its  assets  in  the  Master  Fund.  The 
Master  Fund  has  also  filed  an 
application  under  section  8(f)  to 
lister  under  the  Act. 

1  July  19, 1994,  the  Trust's  Board 
ustees  approved  a  plan  to  dissolve 
■rust  by  redeeming  all  of  its  shares 
I  Master  Fund  and  distributing  all 
Bning  assets,  after  payment  of 
outstanding  expenses,  to  the  Adviser, 
the  sble  remaining  shareholder.  On  July 


29, 1994.  the  date  of  dissolution,  the 
Adviser  approved  applicant's 
dissolution  in  accoiijance  with 
Massachusetts  law.  As  of  that  date, 
applicant  had  4.125  shares  outstanding. 
Upon  dissolution,  the  Adviser  received 
a  cash  distribution  of  $14.18  per  share, 
representing  applicant's  total  remaining 
net  assets  of  $58,492. 

4.  In  cormection  with  the  liquidation, 
applicant  incurred  total  expenses  of 
$42,372,  representing  audit  fees,  legal 
fees,  and  organizational  expenses.  Such 
expenses  were  reimbursed  by  the 
Adviser  pursuant  to  a  voluntary  expense 
reimbursement  policy  in  effect  at  the 
time  of  the  liquidation. 

5.  Applicant  has  no  remaining  assets, 
liabilities,  or  shareholders.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Neither 
applicant  nor  the  Trust  is  presently 
engaged  or  proposes  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of 
applicant's  affairs. 

6.  Applicant  intends  to  file  a 
certificate  of  dissolution  in  accordance 
with  the  laws  of  the  Commonwealth  of 
Massachusetts. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  94-26528  Filed  10-25-94;  8:45  ami 
MLUNQ  COOC  a01»41-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Giiard 

[CGD  94-064] 

National  Preparedness  for  Response 
Exercise  Program  (PREP) 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  PREP  Area  Exercise 

Schedule  for  1995. 1896  and  1997. 


SUMMARY:  The  Coast  Guard,  the 
Environmental  Protection  Agency 
(EPA),  the  Research  and  Special 
Programs  Administration  (RSPA),  and 
the  Minerals  Management  Service 
(MMS),  in  concert  with  the  states,  the 
oil  industry  and  concerned  citizens, 
held  a  workshop  on  May  19, 1994,  to 
discuss  the  proposed  Preparedness  for 
Response  Exercise  Program  (PREP)  Area 
exercise  schedule  and  the  scheduling 
process.  This  notice  publishes  the  final 
revision  of  the  Area  exercise  schedule 
for  1995, 1996.  and  1997,  and  solicits 
industry  members  to  lead  Area  exercises 
for  1995. 

DATES:  Industry  members  interested  in 
leading  the  Industry-led  Area  Exercises 
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should  submit  their  requests  directly  to 
the  USCG  or  EPA  On-Scene  Coordinator 
(OSC)  as  soon  as  possible,  but  no  later 
than  6  months  prior  to  the  proposed 
exercise  date  to  ensure  adequate 
planning  time.  Industry  members 
should  indicate  the  date  and  location  of 
the  exercise  which  they  are  interested  in 
leading.  Once  the  OSC  has  chosen  an 
industry  plan  holder  for  an  exercise,  the 
OSC  will  contact  the  National 
Scheduling  Coordinating  Committee 
(NSCC)  at  the  address  listed  below. 

ADDRESSES:  Commandant  (G-MEP-4). 
Room  2100.  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW; 
Washington,  DC  20593-0001.  ATTN: 
Ms.  Karen  Sahatjian. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Karen  Sahatjian,  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection,  Marine  Environmental 
Protection  Division,  (G-MEP-4).  (202) 
267-0746. 

SUPPLEMENTARY  INFORMATION: 
Background  Information 

The  Coast  Guard.  EPA,  RSPA,  and 
MMS  developed  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP)  to  provide  guidelines 
for  compliance  with  the  Oil  Pollution 
Act  of  1990  pollution  response  exercise 
requirements  (33  U.S.C.  1321  (j)).  One 
section  of  the  PREP  focuses  on  Area 
exercises,  which  are  designed  to 
evaluate  the  entire  response  mechanism 
in  a  given  Area  to  ensure  adequate 
pollution  response  preparedness.  The 
goal  of  the  PREP  is  to  conduct  20  Area 
exercises  per  year,  with  the  intent  of 
exercising  most  Areas  of  the  country 
over  a  three  year  period.  In  the  March 
25. 1994,  edition  of  the  Federal  Register 
(59  FR  14254),  the  Coast  Guard 
announced  the  May  19, 1994,  workshop 
to  discuss  the  scheduling  process,  and 
proposed  an  exercise  schedule  for  1995. 
1996,  and  1997.  This  notice  sets  forth 
vhe  scheduling  process  and  the  finalized 
exercise  schedule  for  1995, 1996,  and 
1997. 

Scheduling  Process 

The  Area  exercise  scheduling  process 
is  as  follows: 


1.  The  National  Scheduling 
Coordinating  Committee  (NSCC), 
comprised  of  representatives  of  the 
Coast  Guard,  EPA,  RSPA.  and  MMS, 
meets  in  January  of  each  year  to  develop 
a  proposed  Area  exercise  schedule  for 
the  upcoming  three  year  period.  (For 
example,  when  the  NSCC  meets  in  1995. 
the  three  years  considered  will  be  1996. 
1997  and  1998.)  The  information  in  the 
proposed  schedule  includes;  the 
exercise  Area,  the  exercise  quarter, 
whether  the  exercise  is  industry-led  or 
government-led,  and  the  type  of 
industry  that  will  lead  the  exercise 
(vessel,  marine  transportation-related 
(mtr)  facility,  non-marine 
transportation-related  facility,  offshore 
facility  or  pipeline).  Once  developed, 
the  proposed  schedule  is  published  in 
the  Federal  Register  in  February  of  each 
year. 

2.  The  NSCC  solicits  input  on  the 
proposed  schedule  for  each  three  year 
period.  The  NSCC  also  requests  industry 
plan  holders  to  lead  the  Area  exercise  or 
participate  in  the  government-led  Area 
exercises. 

3.  Once  comments  are  received  by  the 
NSCC.  they  are  considered  and  acted 
upon,  as  appropriate.  Where  there  is 
conflict,  every  effort  is  made  to  resolve 
it  while  maintaining  the  integrity  of  the 
scheduling  process. 

Selection  of  Industry  Participants  for 
Area  Exercises 

The  selection  process  for  industry 
participants  for  the  Area  exercises  is  as 
follows: 

1.  Industry  response  plan  holders 
interested  in  leading  the  Area  exercises 
or  supporting  the  government-led  Area 
exercises  should  submit  their  requests 
directly  to  the  USCG  or  EPA  On-Scene 
Coordinator.  These  requests  should  be 
submitted  as  soon  as  possible  after  the 
proposed  schedule  is  published,  but  no 
later  than  6  months  prior  to  the 
proposed  exercise  date.  Once  the  OSC 
has  chosen  an  industry  plan  holder  for 
an  exercise,  the  OSC  will  contact  the 
NSCC  in  writing  to  the  address  listed 
under  ADDRESSES  above. 

2.  In  Areas  where  no  plan  holders 
have  come  forth  and  expressed  an 
interest  in  leading  or  participating  in  the 
Area  exercises.  OSCs  will  recommend 


industry  plan  holders  for  exercise 
participation  to  the  NSCC.  Some  issues 
that  will  be  considered  when  selecting 
industry  participants  include  the 
number  of  times  a  specific  industry  has 
conducted  exercises  in  the  past,  the 
operating  history  of  industries  in  the 
Afea  and  the  perceived  need  for  a 
particular  industry  plan  holder  to  be 
exercised.  The  OSCs  will  consult  with 
the  selected  industry  plan  holders  prior 
to  submitting  their  names  for  exercise 
participation. 

3.  In  Areas  scheduled  for  exercises 
involving  pipelines  or  offshore  facilities, 
the  OSCs  will  coordinate  with  the 
respective  regulatory  agency  (RSPA  or 
MMS)  to  select  plan  holders  to  lead  or 
participate  in  these  exercises. 

Scheduling  Workshop 

A  PREP  scheduling  workshop  was 
conducted  by  the  NSCC  on  May  19. 
1994.  Similar  workshops  will  continue 
to  be  held  ^inually  in  May.  The 
workshops  will  continue  to  focus 
primarily  on  the  upcoming  year's  Area 
exercise  schedule,  but  also  will  address 
issues  relating  to  the  following  two 
years  of  the  triennial  schedule.  National 
level  industry  representation  is  strongly 
encouraged  at  these  workshops,  as  this 
is  an  opportunity  for  industry  plan 
holders  to  comment  on  the  schedule 
and  address  issues  which  may  affect 
them  and  their  operations.  Input  from 
the  workshops  will  continue  to  be  used 
for  finalizing  the  upcoming  year's 
schedule  and  proposing  the  schedule  for 
the  following  two  years. 

Final  Schedule 

The  following  is  the  final  PREP 
Schedule  for  Calendar  Years  1995, 1996. 
and  1997.  All  of  the  comments  received 
were  incorporated,  as  appropriate. 
Where  no  industry  plan  holders  have 
come  forward  to  either  participate  or 
lead  an  exercise,  the  OSCs  will  solicit 
and  recommend  plan  holders. 
Companies  that  wish  to  participate 
should  contact  the  USCG  or  EPA  OSC. 
who  will  then  forward  the  name  to  the 
NSCC  at  the  address  listed  under 
ADDRESSES.  The  Coast  Guard  will 
continue  to  publish  a  final  schedule  in 
the  Federal  Register  annually  in  the  fall. 


PREP  Schedule— Government  Led  Area  Exercises 


Area 


Agency 


Date/Qtr* 


Participant 


1995  Schedule 


Southern  Coastal  NC  Area  (MSO  Wilmington)  

San  Francisco  Bay  &  Delta  Region  Area  (MSO  San  Francisco  OSC) 

Portland.  OR  Area  (MSO  Portand.  OR  OSC) 

EPA  Region  V  Area  (EPA  OSC)  „.,.„ 

Tampa.  FL  Area  (MSO  Tampa  OSC) ., J] 


53860 


Federal  Register  /  Vol 


PREP  SCHEDUi  E— Government  Leo  Area  Exeroses— Continued 


Arei 


Soutti  Texas  Coastal  Zone  Area  (MSO  Cofpus  Chi  sti  OSC) 


Charteston,  SC  Area  (MSO  Charleston  OSC) 
Puget  Sound  Area  (MSO  Puget  Sound  OSC) 

EPA  Region  VIII  Area  (EPA  OSC)  

South  Florida  Area  (MSO  Miami  OSC) 

Philadelphia  Coastal  Area  (MSO  Philadelphia  OSC 
Sault  Ste.  Marie.  Ml  Area  (COTP  Sauit  Ste.  Marie 


)SC) 


Providence,  Rl  Area  (MSO  Providence  OSC) 
Jacksonville  Area  (MSO  Jacksonville  OSC)  ... 
Southeast  Alaska  Area  (MSO  Juneau  OSC) .. 

Detroit  Area  (MSO  Detroit  OSC) 

EPA  Oceania  Region  (EPA  OSC)  ..." 

New  Orleans  Area  (MSO  New  Orleans  OSC) 


•QUARTERS:  1  (January-March);  2  (ApriKJune)  3  (July-September);  4  (October-December). 

Prep  i  ichedule  Industry  Led  Area  Exercises 


Area 


Guam  Area  (MSO  Guam  OCS)  

Cleveland,  OH  Area  (MSO  Qeveland  OSC) 

Maryland  Coastal  Area  (MSO  BaJtimofe  OSC)  .... 

Savannah  Area  (MSO  Savannah  OSC)  

EPA  Region  III  Area  (EPA  OSC) 

Long  Island  Sound,  NY  Area  (COTP  Long  island  S4und  OSC) 

EPA  Region  I  Area  (EPA  OSC) ^ 

EPA  Region  II  Area  (EPA  OSC) 

San  Diego.  CA  Area  (MSO  San  Oiejo  OSC) 
SW  Louisiana/SE  Texas  Area  (MSO  Port  Arthur  ( 

EPA  Region  X  Area  (EPA  OSC)  

EPA  Region  VII  Area  (MSO  Los  Angeles  OSC) 
Los  Angeles/Long  Beach  Area  (MSO  Los  Angeles  ( 
Morgan  City  Area  (MSO  Morgan  City  OSC) 


OSC) 


Prince  WWiam  Sound  Area  (MSO  VaWez  OSC)  . 
Virginia  Coastal  Area  (MSO  Hampton  Roads  OSC) 
Grand  Haven,  Ml  Area  (COTP  Grand  Haven  OSC) 
North  Coast  Area  (MSO  San  Francisco  OSC)  .... 

Buffak).  NY  Area  (MSO  Buffalo  OSC) 

Western  Lake  Erie  Area  (MSO  Toiedo  OSC) 

EPA  Region  VI  Area  (EPA  OSC)  

Western  Alaska  Area  (MSO  Anchorage  OSC)  .... 

EPA  Region  IX  Area  (EPA  OSC)  

Maine  &  New  Hampshire  Area  (MSO  Portland  OSC 

Boston  Area  (MSO  Boston  OSC)  

Santa  Bartnra/Ventura  Area  (MSO  Los  Angeies/La  g  Beach  OSC) 

Patau  Area  (MSO  Guam  OSC) 

EPA  Regwn  II  Area  (Caribbean)  (EPA  (SCJ  


Northeast  North  Carolina  Coastal  Area  (MSO  Hamdon 
Comonwealth  of  N.  Marianaas  Istands  Area  (MSO 

Caribbean  Area  (MSO  San  Juan  OSC 

Florida  Panhandle  Area  (MSO  Mobile  OSC) 

Eastern  Wisconsin  Area  (MSO  Milwaukee  OSC) .. 

Chicago  Area  (MSO  Chicago  OSC)  

Central  Coast  Area  (MSO  San  Francisco  OSC)  ... 

EPA  Ataska  Region  (EPA  OSC) 

Houston/Gatveslon  Area  (MSO  Houston  OSC)  _... 

New  Yoik,  NY  Area  (COTP  New  York  OSC)  ._„ - 

Hawaii/American  Samoa  Area  (MSO  HonoMu  OSC 
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Agency 


CG 


Date/Otr' 


12/7-6 


1996  Schedule 


PartKipant 


CG.. 

CG.. 

EPA 

CG.. 

CG.. 

CG.. 


3/26-28 
1 
2 

5/1-3 
3 
4 


1997  Schedule 


Christiana 


CG 

CG 

CG 

CG  W/RSPA 

EPA  

CG  W/MMS  . 


Kirby  Corp. 


Industry 


Date/QTR 


1995  Schedule 


Lead 


>SC) 


1996  Schedule 


1997  Schedule 


Roads  OSC) 
duamOSC) 


f  (mtr) 
V  


V  „ 

P 

V   

f  (non-mtr) 
f  (noo-mlr) 
f(mlr)  

V  

f  (non-mtr) 

P 

V  


1 
1 
1 
2/15-17 
2 
2 
2 
2 
3 
3 
4 
4 
4 
4 


PDV  Marina. 
Tosco  Corp. 


Navy. 
MoM. 


SheN. 


f(mtr)  

v  , 

V  „ 

v  _., 

« (nur)  

f(mtr)  

P 

P 

f  (non-mtr) 
v  

V 

V  

V  

f  (non-mtr) 


V  

V  

f(mtr)  

V  

f(mtr)  

f(mtr)  

V  

f  (noiHvtt) 


1 
1 
5/12-16 
2 
2 
2 
2 
3 
3 

3 

4 


Mobil  Corp. 
Kirby  Corp. 


Aiamco  Serv- 
ices Co. 
OMICorp.       I 
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Prep  Schedule  Industry  Led  Area  ExERCiSES-Continued 


Area 


EPA  Region  iv  Area  (EPA  OSC)  „ 

Duluth— Superior  Area  (MSO  Duluth  OSC) 
Orange  County  Area  (MSO  IMLB  OSC)  ... 


^^NDUsf  Ry"  I  ^'^^^T/^^'  ^J^^^^'-  3 JJu^-September);  4  (October-December) 
INDUSTRY.  V  -  vessel,  f  (mtr)  =  manne  transportatKMwelated  facility:  f  (non-mtr)  =  non-rnj 


Industry 


P  

V  , 

f  (mtr) 


Date/QTR 


Lead 


non-marine  transportation-related  facility;  p  =  pipeline. 


Dated:  October  20. 1994 
loseph  J.  Angelo. 

Acting  Chief.  Office  of  Marine  Safety.  Security 
and  Environmental  Protection. 
|FR  Doc.  94-26507  Filed  10-25-94;  8:45  am] 
BILUNG  COOE  4910-14-M 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-84-37] 

Peitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  15. 1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (A<X- 

200).  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (ACX:-200).  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW.. 


Washingtgn.  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Fart  11). 

Issued  in  Washington.  D.C.  on  October  20 
1994. 

loseph  Conte. 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  25351. 

Petitioner:  USAir. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378. 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  5005.  which 
allows  USAir  to  utilize  certain  foreign 
equipment  manufacturers  and  related 
repair  facilities  to  perform  maintenance, 
preventive  maintenance,  and  alterations 
on  the  components,  parts,  and 
appliances  that  are  produced  by  such 
manufacturers  and  are  used  on  aircraft 
operated  by  USAir. 

Docket  No.:  26178. 

Petitioner:  Continental  Airlines,  bic. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358. 

Description  of  Relief  Sought:  To 
amend  Exemption  No.  5256.  which  was 
issued  to  Continental  Airlines, 
American  AirUnes,  Eastern  Airlines, 
and  Northwest  Airlines  in  order  to 
develop,  certificate,  and  implement 
predictive  windshear  devices  in  lieu  of 
installation  of  existing  reactive 
windshear  systems.  The  amendment,  if 
granted,  would  extend  the  final 
compliance  date  for  installation  of 
required  windshear  equipment  in 
Continental's  aircraft  from  December  31. 
1995.  to  October  1, 1996. 

Docket  No.:  27872. 

Petitioner:  Taquan  Air  Service.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.181(a)(1). 

Description  of  Relief  Sought:  To 
permit  Taquan  Air  Ser\'ice.  Inc..  to 


operate  a  single-engine  aircraft  (the 
Cessna  C208  Caravan)  for  on-demand 
and/or  scheduled  passenger  flights  over- 
the-top  or  in  IFR  conditions. 

Docket  No.:  27874. 

Petitioner:  The  University  of 
Oklahoma. 

Sections  of  the  FAR  Affected:  14  CFR 
141.67(a)(2). 

Description  of  Relief  Sought:  To 
permit  the  University  of  Oklahoma  to 
recommend  students  for  issuance  of 
pilot's  certificates  without  those 
students  having  completed  all  of  the 
appropriate  training  at  the  University  of 
Oklahoma. 

Docket  No.:  27892. 

Petitioner:  Regional  Airline 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
ap[>endix  I  of  part  121,  subparagraphs  3 
and  4. 

Description  of  Relief  Sought:  To 
extend  the  September  19, 1994. 
compliance  date  requiring  medical 
review  officers  conferring  with 
employees  who  have  received  verified 
positive  drug  test  results  or  who  have 
refused  to  submit  to  a  drug  test  to  (1) 
advise  them  of  available  resources  to 
resolve  problems  associated  with  illegal 
drug  use  and  (2)  ensure  that  the 
substance  abuse  professionals  (SAP) 
evaluate  such  employees  to  determine  if 
an  employee  is  in  need  of  assistance  in 
resolving  drug-use  problems. 

Dispositions  of  Petitions 

Docket  No.:  23358. 

Petitioner:  Crew  Pilot  Training,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and  (d); 
61.58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
and  (3);  61.65(c).  (e)(2).  (e)(3),  and  (g): 
61.67(d)(2);  61.157(d)(1)  and(2)  and 
(e)(1)  and(2);  61.191(c);  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Crew  Pilot 
Training.  Inc..  to  use  FAA-approved 
simulators  to  meet  certain  flight 
experience  requirements  of  part  61  of 
the  FAR. 

Grant.  September  23,  1994.  Exemption 
No.  501  IE 

Docket  No.:  25080. 

Petitioner:  Aerospace  Aviation  Center 
Inc. 
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Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57(c)  and  (d); 
61.58(c)(1)  and  (d);  61.63(c)(2)  and  (d)(2) 
and  (3);  61.65(c),  (e)(2).  (e)(3).  and  (g); 
61.67(d)(2);  61.157(d)(1)  and  (2)  and 
(e)(1)  and  (2);  61.91(c);  and  appendix  A 
of  part  61. 

Description  of  Relief  Sought:  To 
permit  Aerospace  Aviation  Center,  Inc.. 
to  use  FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61  of  the  FAR. 

Gmnt,  September  23. 1994,  Exemption 
No.  4745D 

Docket  No.:  25345. 

Petitioner:  National  Business  Aircraft 
Association.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.119.  91.409.  91.501(a),  91.503 
through  91.535.  and  91.515(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  National 
Business  Aircraft  Association.  Inc., 
members  to  use  inspection  programs 
required  for  large  turbojet  or  turboprop 
powered  airplanes  for  their  small  civil 
airplanes  and  helicopters.  It  also 
permits  their  operation  of  the  aircraft 
under  subpart  F  of  part  91  of  the  FAR. 

Gmnt,  September  23, 1994.  Exemption 
No.  1637R 

Docket  No.:  26559. 
Petitioner:  Helicopter  Association 
International. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  properly  trained 
pilots  employed  by  operators  of 
petitioner,  and  other  similarly  situated 
operators,  when  certificated 
maintenance  personnel  are  not 
available,  to  remove  and  install  oxygen 
cylinders  in  their  aircraft  after  receiving 
appropriate  training  in  this  task  by  a 
properly  certificated  airframe  mechanic. 

Grant,  September  30, 1994,  Exemption 
No.  5526A 

Docket  No.:  26815. 

Petitioner:  International  Aviation 
Consultants.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58(c)(1)  and  (d);  61.63(c)(2)  and 

(d)  (2)  and  (3);  61.65(c).  (e)(2).  (e)(3).  and 
(g);  61.67(d)(2);  61.157(d)  (1)  and  (2)  and 

(e)  (1)  and  (2);  61.191(c);  and  appendix 
A  of  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  International 
Aviation  Consultants.  Inc..  to  use  FAA- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  part 
61  of  the  FAR. 


(  rant,  September  30, 1994.  Exemption 
I  to.  5968 

Docket  No.:  26847. 

Petitioner:  FlightSafety  International. 

Sections  of  the  FAR  Affected:  14  CFR 
1 41.65. 

Description  of  Relief  Sought/ 
I  isposition:  To  allow  FlightSafety 
1  itemational  to  continue  to  recommend 
g  -aduates  of  its  approved  certification 
c  )urse  for  flight  instructor  certificates 
a  id  ratings  without  taking  the  FAA's 
V  ritten  tests,  in  accordance  with  the 
p  rovisions  of  subpart  D  of  part  141  of 
t  le  FAR, 

C  rant,  September  29.  1994.  Exemption 
1^  b.  5528A  . 

Docket  No.:  26943.° 

Petitioner:  National  Charter  Networks. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
4  1.3(g). 

Description  of  Relief  Sought/ 
E  isposition:  To  allow  pilots  employed 
b  1  National  Charter  Networks,  Inc.,  to 
a  temate  the  configuration  of  its  Lear  35 
a  rcraft  between  passenger  and 
a  nbulance  when  a  certificated 
n  echanic  is  not  available. 

G  ranf,  September  26,  1994,  Exemption 

ho.5547A 

Docket  No.:  27007. 

Petitioner:  Air  Transport  Association 

0  America. 

Sections  of  the  FAR  Affected:  14  CFR 

1  !1.391(c).  •* 
Description  of  Relief  Sought/ 

D  isposition:  To  permit  Air  Transport 
A  ssociation  of  America  member  airlines 
aj  id  other  similarly  situated  part  121  air 
a  irriers  to  allow  non-required  flight 
al  tendants  to  perform  safety-related 
d  ities  during  aircraft  surface  movement. 

G  rant.  September  29,  1994.  Exemption 
A  0.  5533A 

Docket  No.:  27631. 

Petitioner:  LesAir,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
9  .319(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
E  isposition:  To  permit  LesAir,  Inc.,  to 
CI  induct  pilot  and  flight  instructs 
ti  lining  in  an  experimental  gyroplane 
ft  r  compensation  or  hire. 

G  rant.  September  23.  1994,  Exemption 
^  0.  5966 

Docket  No.:  27710. 
Petitioner:  Allison  Engine  Company, 
L  c. 
Sections  of  the  FAR  Affected:  14  CFR 

2  .325(b)(1). 

Description  of  Relief  Sought/ 
E  sposition:  To  allow  export 
a  rworthiness  approvals  to  be  issued  for 
X\  10  Class  I  products  (engines)  located  in 


Sweden  for  the  SAAB  2000  airplane 
pre-production  program. 

Gmnt,  October  4,  1994,  Exemption  No. 
5969 

Docket  No.:  27812. 

Petitioner:  Lifeguard  America.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.191(d),  91.203(a)(1),  91.319  (a)  and 
(c),  and  135.25(a)(1)  and  (a)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Lifeguard 
America,  Inc.,  to  operate  an 
Experimental  Exhibition  Category 
aircraft,  Bede  Jet  Corporation's  BD-10. 
for  the  purpose  of  transporting  human 
transplant  organs  for  compensation. 

Denial,  September  14,  1994,  Exemption 
No.  5963 

Docket  No.:  27819. 

Petitioner:  FFV  Aerotech 
Incorporated. 

Sections  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  FFV  to  assign 
inspection  procedures  manuals  to  key 
individuals  within  departments  and 
functionally  place  an  adequate  number 
of  manuals  for  access  by  all  employees. 

Gmnt.  September  27,  1994,  Exemption 
No.  5967 

Docket  No.:  27856. 

Petitioner:  American  International 
Airways.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a)  and  91.805. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  American 
International  Airways.  Inc..  (AIA)  to 
operate  its  McDonnell  Douglas  DC-8 
(DC-a)  aircraft  with  flaps  at  the  fully 
extended  position  (flaps-50)  when 
adverse  weather  conditions  exist  at 
Willow  Run  Airport,  Ypsilanti, 
Michigan.  A  grant  of  this  request  would 
also  exempt  AlA's  DC-8  aircraft  fi-om 
compliance  with  Stage  2  noise  level 
requirements. 

Denial  September  14,  1994.  Exemption 
No.  5962 

IFR  Doc.  94-26501  Filed  10-25-94;  8:45  am] 
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RTCA,  Inc.;  Special  Committee  180; 
Seventh  Meeting 

Design  Assumnce  Guidance  for 
Airborne  Electronic  Hardware 

Joint  RTCA  Special  Committee  180  and 
EUROCAE  Working  Gmup  46  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
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180  meeting  to  be  held  December  13-15. 
1994.  starting  at  8:30  a.m.  on  the  first 
and  8:00  a.m.  on  the  subsequent  days. 
The  meeting  will  be  held  at  the  RTCA 
Conference  Room,  1140  Connecticut 
Avenue.  NW,  Suite  1020,  Washington. 
DC  20036. 

Agenda  will  be  as  follows:  (1) 
Chairman's  introductory  remarks;  (2) 
Review  and  approval  of  meeting  agenda; 

(3)  Approve  summary  of  second  joint 
meeting  held  September  27-29, 1994; 

(4)  Leadership  team  meeting  report;  (5) 
Consensus  items;  (6)  Review  action 
items;  (7)  Review  issue  logs;  (8)  Joint 
team  status  reports;  (9)  Joint  team 
meeting  assignments  and  objectives; 
(10)  Adjourn  to  Team  Sessions;  (11) 
joint  team  reports;  (12)  Other  business; 
(13)  Date  and  place  of  next  meeting. 

Attendance  IS  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
N.W.,  Suite  1020.  Washington.  D.C. 
20036;  (202)  833-«339.  Any  member  of 
.the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  at  Washington.  D.C,  on  October  17, 
1994. 

David  W.  Ford. 
Designated  Officer. 
IFR  Doc.  94-26499  Filed  10-25-94;  8:45  ami 
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RTCA.  Inc.,  RTCA  Tecttnical 
Management  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463, 5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  RTCA  Technical 
Management  Committee  meeting  to  be 
held  November  17. 1994,  starting  at  9:00 
a.m.  The  meeting  will  be  held  at  the 
RTCA  Conference  Room,  1140 
Connecticut  Avenue.  NW,  Suite  1020, 
Washington.  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Chairman's  remarks;  (2)  Review/ 
approve  summary  of  September  12, 
1994  meeting;  (3)  Consider/approve:  (a) 
Proposed  Change  No.  2  to  DQ-210.  Parts 
A  &  B,  Minimum  Operational 
Performance  Standards  for  Aeronautical 
Mobile  Satellite  Service  (AMSS). 
prepared  by  SC-165  (b)  Proposed  final 
draft.  VHF  Air/Ground  Communications 
System  Improvements  Alternatives 
Study  and  Selection  of  Proposals  for 
Future  Action,  prepared  by  SC-172  (c) 
Reactivation  of  SC  173,  Minimum 
Operational  Performance  Standards  for 
Airborne  Doppler  Weather  Radar  with 


Forward-Looking  Windshear  Detection 
Capability  (d)  Proposed  Revision  of  SC- 
182,  Minimum  Operational  Performance 
Standards  for  an  Avionics  Computer 
Resource  (ACR),  Terms  of  Reference  (e) 
Proposed  revision  of  SC-183,  Standards 
for  Airport  Security  Access  Control 
Systems,  Terms  of  Reference;  (4)  Other 
business:  (a)  SC-180  request  for 
guidance  in  coordinating  hardware/ 
software  integration  requirements  (b) 
Proposal  to  revise  DO-181A,  Minimum 
Operational  Performance  Standards  for 
Air  Traffic  Control  Radar  Beacon 
System  Mode  Select  (ATCRBS/MODE  S) 
(c)  Proposal  to  revise  DO-218, 
Minimum  Operational  Performance 
Standards  for  the  Mode  S  Airborne  Data 
Link  Processor;  (5)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W..  Suite  1020.  Washington.  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  D.C,  on  October  18. 
1994. 

David  W.  Ford. 

Designated  Officer. 

IFR  Doc.  94-26500  Filed  10-25-94:  8:45  ami 
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Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  Part  235  and  49 
U.S.C.  App.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3328 

Applicant:  CSX  Transportation. 
Incorporated.  Mr.  D.G.  Orr.  Chief 
Engineer — ^Train  Control.  500  Water 
Street  (S/C  J-350).  Jacksonville.  Florida 
32202. 

CSX  Transportation.  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track, 
milepost  N19.7.  near  Pegram, 
Tennessee,  Nashville  Division.  Bruceton 


Subdivision;  consisting  of  the 
discontinuance  and  removal  of  three 
controlled  signals,  conversion  of  one 
power-operated  switch  to  hand 
operation,  and  the  installation  of  two 
automatic  block  signals  in  conjunction 
with  the  retirement  of  Pegram  siding. 
The  reason  given  for  the  proposed 
changes  is  that  the  three  controlled 
signals  and  the  power-operated  switch 
are  no  longer  needed  for  present  day 
operation. 

BS-AP-No.  3329 

Applicant:  Burlington  Northern 
Railroad  Company,  Mr.  William  C. 
Peterson,  Director  Signal  Engintx^ring. 
9401  Indian  Creek  Parkway.  Overland 
Park.  Kansas  66210. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  modification  of  the  signal 
system,  on  the  two  main  track,  between 
Blacktail  and  Java  East.  Montana, 
between  mileposts  1158.5  and  1158.6, 
Montana  Division,  Hi  Line  Subdivision; 
consisting  of  the  discontinuance  and 
removal  of  600  feet  of  rock  slide  fence. 

The  reason  given  for  the  proposed 
changes  is  that  the  hillside  has  been 
regraded  to  solid  rock  and  there  have 
been  no  rock  sUde  detections  in  the  Jast 
20  years. 

BS-AP-No.  3330 

Applicants:  CSX  Transportation, 
Incorporated,  Mr.  D.G.  Orr.  Chief 
Engineer — Train  Control.  500  Water 
Street  (S/C  J-350),  Jacksonville.  Florida 
32202;  and  the  New  Orleans  Public  Belt 
Railroad,  Mr.  Anthony  C.  Marinello,  Jr., 
Manager,  Engineering  and  Maintenance, 
P.O.  Box  51658.  New  Orleans.  Louisiana 
70151. 

CSX  Transportation.  Incorporated 
(CSX)  and  The  New  Orleans  Public  Belt 
Railroad  (NOPB)  jointly  seek  approval 
of  the  proposed  discontinuance  and 
removal  of  four  power-operated  derails, 
on  the  two  main  tracks,  Canal-NOPB 
Interlocker,  milepost  801.5.  New 
Orleans.  Louisiana.  CSX's  Mobile  < 

Division.  NO&M  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  the  power-operated  derails 
are  no  longer  needed  for  present  day 
operation.  ', 

BS-AP-No.  3331  ;' 

Applicant:  Southern  Pacific  Lines,       | 
Mr.  J.  A.  Turner,  Engineer — Signals, 
Southern  Pacific  Building,  One  Market 
Plaza,  San  Francisco,  California  94105. 

The  Southern  Pacific  Lines  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
two  main  tracks,  at  Cecil  Junction.  Utah, 
between  mileposts  A-781  and  A-7B1.4. 
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Roseville  Division,  Ogden  Subdivision; 
consisting  of  the  discontinuance  and 
removal  of  automatic  block  signals 
7800.  7810.  7812,  7813,  and  7813.5,  the 
conversion  of  signal  7811  to  an 
operative  approach,  and  designation  of 
operations  by  yard  limit  rules. 

The  reason  given  for  the  proposed 
changes  is  that  due  to  operational 
changes,  the  signal  system  is  no  longer 
required. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  he  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Seventh  Street  SW., 
Washington,  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  October  20. 
1994. 

PhilOlekszyk, 

Acting  Deputy  Associate  Administrator  for 

Safety  Compliance  and  Program 

Implementation. 

IFR  Doc  94-26465  Filed  10-25-94;  8:45  am] 

BILUNO  COOe  4*10-0«-P 


Federal  Transit  Administration 

Innovative  Financing  Initiative:  Notice 
of  Funding  Availability  and  Request  for 
Information 

AGENCY:  Federal  TransitAdministration, 
DOT. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  On  September  12, 1994,  the 
Federal  Transit  Administration  (FTA) 
issued  a  notice  soliciting  project 
proposals  and  information  from  transit 
authorities,  planning  officials.  States, 
the  private  sector,  and  the  public  on  its 
Innovative  Financing  Initiative.  The 
FTA  seeks  to  identify  issues  and 
obstacles  to  innovative  financing  of 
transit  capital  or  operating  needs,  as 
well  as  project  proposals  that 
demonstrate  or  test  an  innovative 
financing  mechanism.  FTA  is  extending 
the  comment  period  to  allow  interested 
parties  additional  time  to  review  the 


Nciice  and  to  formulate  proposals  on 
thK  initiative. 

DATES:  Proposals  must  be  received  on  or 
belore  December  30, 1994. 

ADDRESSES:  Proposals  should  be  sent  in 
triplicate  to  Janette  Sadik-Khan, 
Associate  Administrator,  OHice  of 
Budget  and  Policy,  Federal  Transit 
Adrninistration,  Room  9310,  400 
SeYenth  Street  SW.  Washington.  DC 
20i90. 


FURTHER  INFORMATION  CONTACT:  Paul 
(202)  366-1675  or  Janette  Sadik- 
(202) 366-4050. 


FOII 

Msrx 

Khui 

SUI  PLEMENTARY  INFORMATION:  The 

Fe<  eral  Transit  Administration  issued  a 

noi  ice  on  September  12. 1994  (59  FR 

461  78)  seeking  proposals  and 

inf  >rmation  from  transit  authorities, 

pla  ming  officials.  States,  the  private 

sec  or,  and  the  public  on  the  FTA's 

Inr  ovative  Financing  Initiative.  This 

ini  iative  is  based  on  Executive  Order 

12(  93.  "Principles  for  Federal 

Infi  astructure  Investments,"  signed  by 

Pre  iident  Clinton  on  January  26. 1994, 

wh  ch  directs  each  executive 

de|  artment  "to  ensure  efficient 

ma  lagement  of  infrastructure  *  *  *  and 

to  *  encourage  private  sector  investment 

wh  ch  is  a  key  objective  of  our  efforts 

to  promote  innovative  financing." 

Ac  ordingly.  Department  of 

Tn  isportation  Secretary  Federico  Pena 

dir  cted  FTA  to  explore  innovative 

wa;  's  to  finance  the  transportation  needs 

of  <  ur  nation,  taking  into  account  a 

cor  tinuing  Federal  commitment  to 

trai  isit,  as  well  as  a  growing  private 

sec  or  interest  in  transportation 

inv  jstment.  Hence,  the  FTA  is 

int(  rested  in  identifying  ways  for  States 

and  localities  to  plan  and  execute 

integrated  public  transit  investment 

programs. 

1  he  original  comment  period  would 
em  on  October  30, 1994.  FTA  is 
ext  tnding  the  comment  period  for  an 
adqitional  60  days,  in  order  to  allow 
interested  parties  adequate  time  to 
fori  lulate  their  comments  and/or 
pro  )osals.  The  comment  period  will 
no\  r  close  on  December  30, 1994.  Late- 
file  i  proposals  will  be  considered  to  the 
exti  int  practicable. 

D  ite  Issued:  October  20, 1994. 
Goi  Ion  ).  Linton, 

Adi  unistrator. 

IFR  Doc.  94-26494  Filed  10-2S-94;  8:45  am) 

WU  4G  COM  4*10-57-P 


National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Prevention  Standard; 
Honda 

AGENCY:  NaUonal  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Grant  of  petition  for  exemption. 


SUMMARY:  This  notice  grants  the  petition 
by  American  Honda  Motor  Company, 
Inc.  (Honda)  for  an  exemption  from  the 
parts  marking  requirements  of  the 
vehicle  theft  prevention  standard  for  a 
high  theft  car  line  whose  nameplate  is 
confidential.  This  petition  is  granted 
because  the  agency  has  determined  that 
the  antitheft  device  to  be  placed  on  the 
car  line  as  standard  equipment,  is  likely 
to  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as 
compliance  with  parts  marking 
requirements. 

DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
(confidential)  model  year. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street. 
S.W.,  Washington,  D.C  20590.  Ms. 
Gray's  telephone  number  is  (202)  366- 
1740. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  April  29, 1994,  American  Honda 
Motor  Company,  Inc.  (Honda)  requested 
an  exemption  from  the  theft  prevention 
standard  for  a  car  line  beginning  from 
the  (confidential)  model  year.  The 
nameplate  of  the  car  line  is  also 
confidential.  The  letter  was  submitted 
pursuant  to  49  CFR  part  543,  Exemption 
from  Vehicle  Theft  Prevention  Standard. 
and  requested  an  exemption  from  parts 
marking  based  on  the  installation  of  an 
antitheft  device  as  standard  equipment 
for  the  car  line.  In  a  June  29, 1994 
telephone  conversation  with  NHTSA 
officials,  Honda  clarified  the  scope  of  its 
petition. 

Together,  Honda's  April  29  letter  and 
information  provided  in  the  June  29 
telephone  conversation  constitute  a 
complete  petition,  as  required  by  49 
CFR  §  543.7,  in  that  it  met  the  general 
requirements  contained  in  §  543.5  and 
the  specific  content  requirements  of 
§  543.6.  In  a  letter  dated  May  31, 1994 
to  Honda,  the  agency  granted  the 
petitioner's  request  for  confidential 
treatment  of  most  aspects  of  its  petition, 
including  the  nameplate  of  the  car  line 
and  the  model  year  of  its  introduction. 

In  its  petition,  Honda  provided  a 
detailed  description  and  diagrams  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  car  line.  The  antitheft  device 
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includes  an  engine  starter  interrupt 
function  and  an  alarm  function.  The 
antitheft  device  is  activated  by  removing 
the  key  from  the  ignition  and  locking 
the  driver  or  passenger  door  with  the 
key. 

The  alarm  monitors  the  doors,  hood, 
trunk  lid,  battery  terminals,  engine 
starter  circuit,  and  battery  circuit. 

In  order  to  ensure  the  reliability  and 
durability  of  the  device,  Honda  stated 
that  it  conducted  tests,  based  on  its  own 
specified  standards.  Honda  provided  a 
detailed  list  of  the  tests  conducted, 
including  tests  for  temperature 
extremes,  vibration,  shock,  and  power 
voltage.  Honda  stated  its  belief  that  the 
device  is  reliable  and  durable  since  the 
device  complied  with  Honda's  specified 
requirements  for  each  test. 

Honda  compared  the  device  proposed 
for  its  new  car  line  with  devices  which 
NHTSA  has  determined  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  would 
compliance  with  the  parts  marking 
requirements. 

Honda  concludes  that  the  antitheft 
device  proposed  for  its  new  car  line  is 
not  less  effective  than  those  devices  in 
the  above  car  lines  for  which  NHTSA 
has  granted  exemptions  from  the  parts- 
markine  requirements. 

Based  on  this  substantial  evidence, 
the  agency  believes  that  the  antitheft 
device  for  the  new  Honda  car  line  is 
likely  to  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as 
compliance  with  the  parts-marking 
requirements  of  the  theft  prevention 
standard  (49  CFR  part  541). 

The  agency  believes  that  the  device 
will  provide  the  types  of  performance 
listed  in  49  CFR  543.6(a)(3):  Promoting 
activation;  attracting  attention  to 
unauthorized  entries;  preventing  defeat 
or  circumvention  of  the  device  by 
unauthorized  persons;  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  543.6(a)(4),  the  agency  also  finds 
that  Honda  has  provided  adequate 
reasons  for  its  belief  that  the  antitheft 
device  will  reduce  and  detertheft.  This 
conclusion  is  based  on  the  information 
Honda  provided  on  its  device.  This 
information  included  a  description  of 
reliability  and  functional  tests 
conducted  by  Honda  for  the  antitheft 
device  and  its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  Honda  car  line  that 
is  the  subject  of  this  notice,  in  whole, 
from  the  requirements  of  49  CFR  part 
541. 

If  Honda  decides  not  to  use  the 
exemption  for  the  car  line  that  is  the 


subject  of  this  notice,  it  should  formally 
notify  the  agency.  If  such  a  decision  is 
made,  the  car  line  must  be  fiilly  marked 
according  to  the  requirements  under  49 
CFR  §§  541.5  and  541.6  (marking  of 
major  component  parts  and  replacement 
parts). 

NHTSA  has  attempted  to  compare  the 
effectiveness  of  compliance  with  the 
theft  prevention  standard  (parts 
marking)  with  the  effectiveness  of 
antitheft  devices.  NHTSA  has  compared 
the  theft  rates  of  17  parts-marked  MY 
1986  vehicle  lines,  with  the  theft  rates 
of  the  same  17  lines  in  MY  1991,  when 
each  line  had  an  exemption  ^om  parts 
marking  because  it  had  an  antitheft 
device  as  standard  equipment.  Of  the  17 
lines  reviewed,  10  experienced  theft 
rates  for  MY  1991  that  were  below  their 
respective  rates  in  MY  1986.  Although 
the  results  of  the  data  are  inconclusive, 
it  indicates  a  likelihood  of  lower  theft 
rates  for  vehicle  lines  that  have  been 
exempted  from  parts  marking  because 
they  are  equipped  with  an  antitheft 
device.  With  implementation  of  the 
requirements  of  the  "Anti  Car  Theft  Act 
of  1992,"  NHTSA  anticipates  more 
probative  data  upon  which  comparisons 
may  be  made. 

NHTSA  notes  that  if  Honda  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Section 
543.7(d)  states  that  a  Part  543  exemption 
applies  only  to  vehicles  that  belong  to 
a  line  exempted  under  this  part  and 
equipped  with  the  antitheft  device  on 
which  the  line's  exemption  is  based. 
Further.  §  543.9(c)(2)  provides  for  the 
submission  of  petitions  "(t)o  modify  an 
exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device,  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50. 


Dated:  October  20. 1994. 
Ricardo  Martinez,  • 

Administrator. 

[FR  Doc.  94-26495  Filed  10-25-94;  8:45  ami 

BILLmC  CODE  4t10-6*-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[ADM-e-03:CO:R:rr:R  912245  GRV] 

Notice  of  Grant  Money  for  the 
Establishment  of  a  Center  for  the 
Study  of  Western  Hemispheric  Trade  in 
Texas 

AGENCY:  U.S.  Customs  Ser\ice. 
Department  of  the  Treasury. 
ACTKM:  General  notice. 

SUMMARY:  This  notice  announces  the 
availability  of  application  packa>>es  for 
institutions  (or  a  consortium  of 
institutions)  located  in  the  State  of 
Texas  interested  in  grant  money  for  the 
planning,  establishment,  and  operation 
of  a  Center  for  the  Study  of  Western 
Hemispheric  Trade.  Application 
packages  will  be  sent  to  those 
institutions  that  wish  to  be  considered 
in  the  award  of  the  grant  money. 
DATES:  Requests  for  application 
[Mckages  will  be  accepted  through 
November  25, 1994. 

ADDRESSES:  Requests  for  application 
packages  should  be  sent  to  the 
Procurement  Sen-ices  Division,  ATTN: 
Ms.  Kim  Doherty,  Room  1438. 
Department  of  Treasury.  15th  Street  and 
Pennsylvania  Avenue,  N.W.. 
Washington.  D.C.  20220:  FAX  (202) 
622-2343. 

FOR  FURTHER  INFORMATION  CONTACT:  At 
Customs:  Mr.  James  Picard.  (202)  927- 
2059;  at  Treasury:  Mr.  Phillip  Casteel 
(Grant  Officer)  (202)  622-1300. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  authority  contained  in 
Public  Law  103-182  (107  Stat.  2057. 
codified  at  19  U.S.C.  3301  note). 
Customs,  with  offices  of  the  Department 
of  the  Treasury,  announce  a  competition 
for  $10,000,000  in  grant  money  to  assist 
an  institution  (or  consortium  of 
institutions)  in  the  State  of  Texas  in  the 
planning,  establishment,  and  operation 
of  a  Center  for  the  Study  of  Western 
Hemispheric  Trade  (Center).  The  Center 
is  to  conduct  year-round  programs  that 
promote  and  study  trade  between  and 
among  Western  Hemisphere  countries. 
This  notice  is  to  obtain  a  list  of 
interested  Texas  institutions  that  wish 
to  be  considered  in  the  award  of  the 
grant  money. 
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Once  the  list  is  compiled.  Customs 
will  establish  a  committee  to  develop 
criteria  for  evaluating  eligible 
instituticms,  and  the  Commissioner  of 
Customs  will  begin  consulting  with 
appropriate  ofRcials  of  the  State  of 
Texas  and  private  sector  authorities 
with  respect  to  selecting,  planning,  and 
establishing  the  Center.  Consideration 
will  be  given  to  an  institution's  ability 
to  carry  out  the  Center's  designated 
programs  end  activities  and  to  any 
resources  the  institution  can  provide  the 
Center  in  addition  to  any  Federal  funds 
provided. 

The  grant  program  is  described  as 
follows: 

1.  Grant  sum:  $10,000,000 

2.  Effective  date:  Date  of  award 

3.  Completion  date  (funding):  Fiscal 
Year  1997 

4.  Program  description:  The  purpose 
of  this  grant  is  to  provide  support  to 
Grantee's  planning,  establishing,  and 
operating  a  Center  for  the  Study  of 
Western  Hemispheric  Trade  (Center).  It 
is  understood  that  the  grant  will  support 
the  Grantee's  activities  firom  the 
effective  date  of  the  grant^or  as  may  be 
otherwise  provided  in  the  grant 
Schedule,  and  that  the  Center  shall  be 
established  not  later  than  (February  1,) 
1995. 

The  government's  support  is  based  on 
the  provision  that  the  Center  shall  be  a 
year-round  program  whicii  will  promote 
and  study  trade  between  and  among 
Western  Hemisphere  countries  (Canada, 
the  United  States.  Mexico,  countries 
located  in  South  America,  beneficiary 
countries  (as  defined  by  Section  212  of 
the  Caribbean  Basin  Economic  Recovery 
Act,  19  U.S.C  2701  et  seq.),  the 
Commonwealth  of  Puerto  Rico,  and  the 
United  States  Virgin  Islands). 

Scope  of  the  Center 

The  Center  is  expected  to  conduct 
activities  designed  to  examine — 

(1)  the  impact  of  the  NAFTA  on  the 
economies  in,  and  trade  within,  the 
Western  Hemisphere; 

(2)  the  negotiation  of  any  future  free 
trade  agreements,  including  possible 

•  accessions  to  t^e  NAFTAj  and, 

(3)  adjusting  tari^s,  reducing  nontariff 
barriers,  improving  relations  among 
customs  officials,  and  promoting 
economic  relations  among  countries  in 
the  Western  Hemisphere. 

Programs  and  Activities  of  the  Center 

The  Center  is  expected  to  conduct  the 
following  activities: 

(1)  Provide  forums  for  intematicmal 
discussion  and  debate  for 
representatives  from  Western 
Hemisphere  countries  regarding  issues 


whi^h  affect  trade  and  other  economic 
relaf  ons  within  the  hemisphere; 

(21  Conduct  studies  and  research 
proMcts  on  subjects  which  affect 
Weaem  Hemisphere  trade,  to  include 
tariffs,  customs,  regional  and  national 
ecoi^mics,  business  development  and 
finance,  production  and  personnel 
management,  manufacturing, 
agriculture,  engineering,  transportation, 
imrmgration,  telecommunications, 
medicine,  science,  urban  studies,  border 
demographics,  social  anthropology,  and 
population; 

(s)  Publish  materials,  disseminating 
infotmation,  and  conducting  seminars 
and  conferences  to  support  and  educate 
representatives  bom  countries  in  the 
Wesjem  Hemisphere  who  seek  to  do 
business  with  or  invest  in  other  Western 
Hemisphere  countries;  (grants  made 
mayjprovide  that  reasonable  fees  may  be 
charged  for  attendance  at  such  seminars 
and  conferences  and  for  copies  of 
Center-published  documents,  studies, 
and  reports); 

(41  Provide  grants,  fellowships, 
endc  wed  chairs,  and  financial 
assis  lance  to  outstanding  scholars  and 
auth  )rities  ft'om  Western  Hemisphere 
cour  tries; 

(5  Provide  grants,  fellowships,  and 
other  financial  assistance  to  qualified 
gradi  late  students,  from  Western 
Hem  sphere  countries,  to  study  at  the 
Cent  in  and, 

(6  Implement  academic  exchange 
prog  ams  and  other  cooperative  research 
and  nstructional  agreements  with  the 
com  ilementary  North/South  Center  at 
the  I  niversity  of  Miami  at  Coral  Gables. 

Ini  titutions  interested  in  being 
cons  dered  for  the  award  of  the  grant 
mon  sy  should  request  an  application 
pack  ige  fi^m  the  U.S.  Customs  Service, 
ATT  M:  James  Picard,  Office  of 
Intel  lational  Affairs,  1301  Constitution 
Avei  ue,  NW.,  Washington,  DC  20229. 
The  etter  should  be  received  by 
Cust  )ms  by  the  date  set  forth  at  the 
begii  ining  of  this  notice. 

Da  Bd:  October  20, 1994. 
Mich  lel  H.  Une, 

Actii\  g  Commissioner  of  Customs. 

IFR  r  00.  94-26560  Filed  10-25-94;  8:45  am) 

BIIXM  i  CODE  4«2O-02-P 


ACnON:  Notice  of  computer  matching 
program. 


DER  ^RTMENT  OF  VETERANS 
AFFiJRS 

Priwi  cy  Act  of  1974;  Computer 
Mate  hing  Program  Between  the 
DefM  rtment  of  Veterarts  Affairs  and  the 
Unit(  d  States  Postal  Servin* 

AOEK  CV:  Department  of  Veterans  Affairs. 


Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  and 
the  United  States  Postal  Service  (USPS) 
propose  to  conduct  a  computer 
matching  program.  The  purpose  of  the 
program  is  to  identify  and  locate  USPS 
employees  who  owe  delinquent  debts  to 
the  Federal  Government  as  a  result  of 
their  participation  in  benefit  programs 
administered  by  VA.  Once  identified 
and  located.  VA  will  pursue  collection 
of  debts  through  voluntary  payments.  If 
such  payments  are  not  forthcoming.  VA 
may  request  USPS  to  offset  up  to  15 
percent  of  the  employees'  disposable 
pay  as  authorized  under  the  provisions 
of  the  Debt  Collection  Act  of  1982. 

The  legal  authority  for  undertaking 
this  matching  program  is  contained  in 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365).  31  U.S.C.  Chapter  37, 
Subchapter  I  (General)  and  Subchapter 
n  (Claims  of  the  United  States 
Government,  31  U.S.C.  3711  (Collection 
and  Compromise)  and  5  U.S.C.  5514 
(Installment  Deduction  for 
Indebtedness).  These  statutes  authorize 
Federal  agencies  to  offset  a  Federal 
employee's  salary  as  a  means  of 
satisfying  delinquent  debts  owed  the 
United  States.  VA  and  USPS  have 
concluded  an  agreement  to  conduct  the 
matching  program  pursuant  to 
provisions  of  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a(o)). 

USPS  will  act  as  the  recipient  (i.e., 
matching)  agency.  VA  will  provide  a 
tape  extract  to  USPS  that  contains  the 
name  and  social  security  number  (SSN) 
of  each  record  subject.  USPS  will 
compare  the  tape  extract  against  its 
database  of  employee  records, 
establishing  "hits"  (i.e.,  individuals 
common  to  both  tapes)  on  the  basis  of 
matched  SSN's.  For  each  hit,  USPS  will 
disclose  to  VA  the  following 
information:  name,  SSN,  home  address 
and  employee  type  (permanent  or 
temporaiy). 

Records  to  be  Matched:  The  systems 
of  records  maintained  by  the  respective 
agencies  from  which  records  will  be 
disclosed  for  the  purpose  of  this 
computer  match  are  as  follows: 

USPS:  Finance  Records — Payroll 
System  (USPS  050.020)  containing 
records  of  approximately  700,000 
employees.  Disclosure  will  be  made  • 
under  routine  use  24  of  that  system,  a 
full  description  of  which  was  last 
published  at  57  FR  57515  (December  4, 
19971 

VA:  (a)  "Compensation,  Pension. 
Education  and  Rehabilitation  Record*! — 
VA"  (58VA21/22)  appearing  at  page  967 
of  the  document  entitled  Privacy  Act 
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Issuances,  1991  Comp.,  Volume  II.  The 
exchange  of  data  under  this  agreement 
is  consistent  with  routine  uses  9  and  12 
of  58VA21/22.  (b)  "Loan  Guaranty 
Home.  Condominium  and  Manufactured- 
Home  Loan  Applicant  Records, 
Specially  Adapted  Housing  Applicant 
Records  and  Vendee  Loan  Applicant 
Records— VA"  (55VA26).  appearing  at 
page  962  of  the  document  entitled 
Privacy  Act  Issuances,  1991  Comp., 
Volume  n.  The  exchange  of  data  under 
this  agreement  is  consistent  with 
routine  use  19  of  55VA26.  The  debtor 
records  actually  used  to  perform  the 
match  are  maintained  in  the  Centralized 
Accounts  Receivable  System  (CARS). 
CARS  records,  which  number  about 
500.000.  are  a  subset  of  those  found  in 
both  Privacy  Act  systems  of  records 
listed  above. 

The  matching  program  is  expected  ta 
begin  on  or  about  November  25, 1994, 
and  continue  in  effect  for  18  months. 
Matching  activity  will  begin  no  sooner  . 


than  30  days  after  publication  of  this 
notice  or  40  days  after  a  report  of  this 
matching  program  has  been  provided  to 
Congress  and  the  Office  of  Management 
and  Budget  (0MB).  whichever  is  later. 
The  agreement  governing  the  matching 
program  and,  thus,  the  matching 
program,  may  be  extended  an  additional 
12  months  with  the  respective  approval 
of  VA's  and  USPS'  Data  hitegrity 
Boards.  Such  extension  must  occur 
within  three  months  prior  to  expiration 
of  the  18-month  period  set  forth  above 
and  under  the  terms  set  forth  in  5  U.S.C. 
552a(o)(2)(D). 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  tlie 
proposal  to  conduct  the  matching 
program  to  the  Secretary  of  Veterans 
Affairs  (271. A).  Department  of  Veterans 
Affairs.  810  Vermont  Avenue  NW.. 
Washington.  IDC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 


Service  Unit  at  the  above  address, 
between  8:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except 
holidays,  until  November  25, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Gottsacker,  Debt  Management 
Center  (389/OOA).  U.S.  Department  of 
Veterans  Affairs.  Bishop  Henry  Whipple 
Federal  Building.  1  Federal  Drive.  Ft. 
Snelling,  Minnesota  55111,  (612)  725- 
1844. 

SUPPLEMENTARY  INFORMATION:  This 
information  is  required  bv  the  Privacy 
Act  of  1974.  as  amended  (5  U.S.C. 
532a(e)(12)). 

A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  OMB. 

Approved:  CXtol)tT  17. 1994. 
lesse  Brown. 

Se^tvtary  of  Veterans  Affairs 

(FR  Doc.  94-26558  Filed  10-25-94.  8:4i  am) 

BILLING  CODE  B310-01 
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Sunshine  Act  Meetin  3s 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  of  meetfngs  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Thursday, 

November  10, 1994. 

PUkCE:  2033  K  St..  N.W.,  Washington, 

D.C..  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  94-26644  Filed  10-24-94;  1:27  pml 

BiLUNO  cooe  saei-oi-M 


COMMODmr  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
November  4, 1994. 

Pl^CE:  2033  K  St..  N.W..  Washington, 
D.C.,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

(PR  Doc.  94-26645  Filed  10-24-94: 1:27  pm] 

BILUNO  COOC  Uai-OI-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
November  18, 1994. 
PLACE:  2033  K  St.,  N.W.,  Washington, 
D.C.,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 
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CJDNTACT  PERSON  FOR  MORE  INFORMATIOH: 

Jean  A.  Webb,  202-254-6314. 

jAanA.Webb. 

S  Kretary  of  the  Commission. 

[I  R  Doc.  94-26646  Filed  10-24-94;  1:27  pm) 

m  LLINQ  COOE  6351-«1-M 


0  MMODITY  FUTURES  TRADING  COMMISSION 

T  ME  AND  DATE:  11:00  a.m.,  Friday. 

N  ovember  25, 1994. 

P  ACE:  2033  K  St.,  N.W.,  Washington. 

E  C,  8th  Floor  Hearing  Room. 

S'  ATUS:  Closed. 

M  OTTERS  TO  BE  CONSIDERED:  Surveillance 
K  alters. 

O  >NTACT  PERSON  FOR  MORE  INFORMATION: 
Je  jn  A.  Webb,  202-254-6314. 
Je  m  A.  Webb. 

S(  cretary  of  the  Commission. 

IF  *  Doc.  94-26647  Filed  10-24-94: 1:27  pml 

Bll  UNO  COOE  6351-01-M 


Fl  DERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
C<  AMISSION 

Til  IE  AND  DATE:  10:00  a.m.,  Friday, 
O  :tober  28, 1994. 

PI  ACE:  6th  Floor,  1730  K  Street,  N.W., 
W  ashington,  D.C. 

StIatus:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

C<  mmission  will  consider  and  act  upon 

thp  following: 

Peabody  Coal  Co.,  Docket  No.  KENT  91- 
17  )-R.  (Issues  include  whether  the  judge 
CO  Tectly  found  that  the  deep  cut  ventilation 
TCi  uirement  proposed  by  the  Department  of 
La  x)r's  Mine  Safety  and  Health 
A(  ministration  was  suitable  to  Peabody's 
mi  ne  under  30  U.S.C.  860(o).) 

\ny  person  attending  this  meeting 
w  lo  requires  special  accessibility 
fei  tures  and/or  auxiliary  aids,  such  as 
si|  n  language  interpreters,  must  inform 
th  !  Commission  in  advance  of  those 


needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629  /  (202)  708-9300 
for  TDD  Relay  /  1-800-877-8339  for 
toll  free. 

D^ted:  October  21, 1994. 
Jean  H.  Ellen, 
Chief  Docket  aerk. 

[PR  Doc.  94-26617  Filed  10-24-94;  11:37 

ami 

BILLING  COOE  6735-01-M 


AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m..  Monday. 
October  31. 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
^oard;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  21, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-26586  Filed  10-21-94;  4:34  pm) 
BILUNG  COOE  621(M)1-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)tished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  correctiorre  are 
issued  as  signed  documerrts  arid  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7081 

[OR-843-4210-06;  GP4-108;  OR-48744] 

Withdrawal  of  Public  and  Non-Federal 
Lands  for  the  Eagle  Rock  and  Leaburg 
Lake  Sections  of  the  McKenzie  River; 
Oregon 

Correction 

In  rule  document  94-21795  beginning 
on  page  45987  in  the  issue  of  Tuesday. 
September  6, 1994,  make  the  following 
correction: 

On  page  45988.  in  the  first  column,  in 
the  land  description  for  the  Eagle  Rock 
Section  in  the  sixth  line  ••89''1'55"" 
should  read"89°16'55"",  and  in  the  21st 
line  '■72.41§  "  should  read  '•72.41" 

BILLING  CODE  1S05-01.O 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
RIN:  31S0-AD57 

Fracture  Toughness  Requirements  for 
Light  Water  Reactor  Pressure  Vessels 

Correction 

In  proprised  rule  document  94-24209 
beginning  on  page  50513  in  the  issue  of 
Tuesday.  October  4, 1994  make  the 
following  correction: 

On  page  50513,  in  the  first  column, 
under  DATES  the  comment  date  should 
read  "(anuary  3. 1995". 

BILLmC  CODE  190S0I-O 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 

[Docket  Nos.  25148  and  26620;  AdmL  Nos. 
65-38;  121-240;  135-51] 
RIN  2120-AE82 

Antidrug  Program  for  Personnel 
Engaged  in  Specified  Aviation 
Activities 

Correction 

In  rule  document  94-20237  beginning 
on  page  42922  in  the  issue  of  Friday, 


August  19. 1994  make  the  following 
corrections: 

Appendix  I  to  Part  121 

1.  On  page  42929,  in  the  third 
column,  under  paragraph  V.  G.,  in  the 
first  line,  "1, "should  appear  before 
"Each". 

2.  On  page  42930,  in  the  first  column, 
under  paragraph  VI.  C,  in  the  sei:ond 
line.  "1."  should  appear  before  "Not". 

3.  On  the  same  page  42930,  in  the 
second  column,  under  paragraph  V'l.  E., 
in  the  first  line,  "1."  should  appear 
before  "Each". 

4.  On  page  42932,  in  the  first  column, 
under  paragraph  IX.  A.,  in  the  second 
line,  "1."  should  appear  before  "Each". 

BILLING  CODE  1S0641-0 
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Part  II 

Department  of 
Justice __^ 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Competitive  Discretionary  Grant  Program: 
Second  National  incidence  Studies  of 
Missing,  Abducted,  Runaway  and 
Throwaway  Children;  Application 
Extension  Date;  Notice 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Missing  Children's  Assistance  Act; 
Notice  of  Extension  of  Time  To  Submit 
for  ttte  Fiscal  Year  1994  Competitive 
Discretionary  Grant  Program:  Second 
National  Incidence  Studies  of  Missing, 
Atxlucted,  Runaway  and  Throwaway 
Children  (NISMART II) 

agency:  OfHce  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Department  of 
Justice. 

ACTION:  This  notice  extends  the  due  date 
for  applications  for  the  Second  National 
Incidence  Studies  of  Missing,  Abducted, 


Ru  tiaway  and  Throwaway  Children 
(N  SMART  II). 


SU  UMARY:  This  is  a  revision  to  59  FR 
47  120  and  47523,  September  15, 1994. 
OA  'ES:  The  due  date  for  submission  of 
ap  >lications  is  extended  to  November 
18  1994.  All  applications  must  be 
ret  eived  by  mail  or  delivered  to  6jJDP 
by  5  p.nj.  e.s.t.,  November  18, 1994. 
A{  plications  received  after  the  deadline 
da  e  will  not  be  considered. 
AD  )RESSES:  Applications  must  be 
ms  iled  or  delivered  to:  NISMART  II, 
Re  «arch  and  Program  Development 
Di'  ision.  OJJDP,  Room  782, 633  Indiana 
Av  snue  NW.,  Washington,  D.C.,  20531. 
FO  I  FURTHER  INFORMATION  CONTACT: 
Pai  n  Cammarata,  Research  and  Program 
De  ^elopment  Division,  OJJDP,  Room 


782,  633  Indiana  Avenue,  NW, 
Washington,  D.C..  20531.  (202)  307- 
0586.  For  copies  of  the  original 
solicitation  for  applications,  refer  to  the 
Federal  Register,  Vol.  59.  No.  178, 
September  15, 1994.  An  application  kit 
and  supplemental  information  relevant 
to  the  project,  can  be  obtained  by  calling 
the  Juvenile  Justice  Clearinghouse,  toll 
free,  24  hours  a  day,  (800)  638-8736. 
Shay  Biichik, 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

I  certify-  that  the  foregoing  is  a  true  and 
correct  copy  of  the  original  document. 
Olga  R.  Tnijillo. 

General  Counsel,  Office  of  Justice  Programs. 
(FR  Doc.  94-26477  Filed  10-25-94;  8:45  am) 
BILUNQ  CODE  4410-1S-P 
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Part  ill 

Federal  Retirement 
Thrift  Investment 
Board       

5  CFR  Parts  1650  and  1653 
Retirement  Benefits  Court  Order 
Regulations;  Proposed  Rule 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Parts  1650  and  1653 

Retirement  Benefits  Court  Order 
Regulations 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  proposed 
regulations  governing  retirement 
benefits  court  orders.  The  proposed 
regulations  contain  a  number  of 
procediu'al  changes  which  reflect  the 
Board's  experience  in  processing 
retirement  benefits  court  orders,  as  well 
as  changes  in  Federal  tax  law.  The 
proposed  regulations  will  establish  a 
new  Part  in  the  Code  of  Federal 
Regulations  replacing  existing 
regulations  regarding  court  orders. 
DATES:  Comments  must  be  received  on 
or  before  December  27, 1994. 

ADDRESSES:  Comments  may  be  sent  to: 
Michelle  C.  Malis,  Federal  Retirement 
Thrift  Investment  Board,  1250  H  Street 
NW.,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  C.  Malis  (202)  942-1658. 
SUPPtfMENTARY  INFORMATION:  The  Board 
administers  the  Thrift  Savings  Plan 
(TSP),  which  was  established  by  the 
Federal  Employees'  Retirement  System 
Act  of  1986  (FERSA),  Pub.  L.  99-335. 
The  provisions  governing  the  TSP  are 
codified  primarily  in  subchapters  JII  and 
VII  of  Chapter  84  of  Title  5.  United 
States  Code.  The  TSP  is  a  tax-deferred 
retirement  savings  plan  for  Federal 
employees  that  is  similar  to  cash  or 
deferred  arrangements  established 
under  section  401(k)  of  the  Internal 
Revenue  Code.  Sums  in  a  TSP 
participant's  account  are  held  in  trust 
for  that  participant.  5  U  S.C.  8437(g). 
Under  5  U.S.C.  8467(a).  payments 
from  the  TSP  that  would  otherwise  be 
made  to  a  TSP  participant  shall  be  paid 
"to  another  person  if  and  to  the  extent 
that  the  terms  of  a  court  decree  of 
divorce,  annulment  or  legal  separation, 
or  the  terms  of  any  court  order  or  court- 
approved  property  settlement  agreement 
incident  to  any  court  decree  of  divorce, 
annulment,  or  legal  separation  expressly 
provide."  A  related  provision,  5  U.S.C. 
8435(d),  states  that  an  election  or 
change  of  election  of  TSP  benefits  shall 
not  be  effective  to  the  extent  that  it 
would  conflict  with  "a  court  decree  of 
divorce,  annulment  or  legal  separation 
•  •  •  or  any  court  order  or  court- 
approved  property  settlement  agreement 


in  :ident  to  such  decree  *  •  *."  The 
TSP  need  only  honor  court  orders  or 
:rees  meeting  the  requirements  of  5 
i.e.  8467(a)  and  8435(d)  if  the 
lecutive  Director  receives  proper 
Itice  of  the  order  before  disbursement 
(the  participant's  account. 
These  proposed  regulations  address 
lly  court  orders  and  decrees  described 
15  U.S.C.  8435(d)  and  8467.  Such 
lers  and  decrees  are  referred  to  in  the 
jposed  regulations  as  "retirement 
banefits  court  orders."  These  are  to  be 
d  itinguished  from  "alimony  and  child 
sv  pport  orders,"  which  are  governed  by 
5  J.S.C.  8437(e)(3).  Proposed 
re  ;ulations  governing  alimony  and  child 
SI  pport  orders  will  be  promulgated  in  a 
se  larate  subpart  of  Part  1653.  The 
c\  rrent  proposed  regulations,  when 
ef  active,  will  supersede  the  interim 
re  ;ulations  presently  found  at  5  CFR 
1(  50.27  to  1650.43. 

Si  ction  by  Section  Analysis 

Section  1653.1  states  the  purpose  of 
th  s  proposed  regulations.  The 
pi  ocedures  set  forth  in  the  regulations 
w  11  be  applied  in  determining  whether 
tl  B  Board  must  honor  orders  purporting 
to  constitute  retirement  benefits  court 
01  ders  described  in  5  U.S.C.  8435(d)  and 
8'  67.  The  regulations  also  establish 
p  ocedures  for  calculation  and  payment 
o  awards  pursuant  to  qualifying 
re  tirement  benefits  court  orders. 

Section  1653.2(a)  sets  forth  the 
g<  neral  rule  that  only  "qualifying" 
re  tirement  benefits  court  orders  will  be 
h(  inored.  If  an  order  is  determined  not 
tc  be  qualifying,  it  will  not  aff'ect  the 
pj  irticipant's  account.  TSP  participants 
ir  volved  in  divorce  proceedings,  and 
tt  eir  representatives,  are  encouraged  to 
re  ad  the  TSP  pubHcation,  "Information 
A  }Out  Court  Orders,"  to  obtain  useful 
ir  formation  for  drafting  and  submitting 
c(  urt  orders  that  will  be  deemed 
qi  lalifying  under  the~  regulations. 

Section  1653.2(b)  sets  forth  the 
n  quirements  for  a  court  order  to  be 
"(  ualifying."  Section  1653.2(b)(1) 
di  scribes  the  type  of  legal  document 
tl:  at  can  be  a  qualifying  order.  The  first 
sj  ntence  is  designed  to  clarify  that  the 
la  nguage  "court  decree  of  divorce, 
ai  inulment,  or  legal  separation,"  as  used 
ii  both  5  U.S.C.  8435(d)  and  8467  has 
b  (en  interpreted  by  the  Board  to  mean 
"i  1  court  decree  of  divorce,  a  court 
d  ;cree  of  annulment,  or  a  court  decree 
o  legal  separation."  In  order  to  have  a 
q  lalifying  court  order,  a  court  must  be 
ii  volved.  A  legal  separation  agreement 
tl  at  has  not  been  approved  by  a  court, 
f(  r  example,  is  not  a  "court  decree  of 
U  gal  separation,"  and  therefore  cannot 
c(  nstitute  a  qualifying  court  order.  Also, 
a  property  settlement  agreement  must  be 


court-approved  in  order  to  be 
qualifying.  This  means  that  the  court's 
approval  must  be  demonstrated  on  the 
face  of  the  document  or  in  an 
accompanying  court  order. 

The  second  sentence  of  §  1653.2(b)(1) 
is  designed  to  make  it  clear  that  a  "court 
order  or  court-approved  property 
settlement  agreement  incident  to  [a 
decree  of  divorce,  of  annulment  or  of 
legal  separation]"  may  occur  at  any 
stage  of  the  proceeding,  not  just  after  the 
entry  of  a  final  decree  of  divorce,  of 
annulment  or  of  legal  separation.  For 
example,  courts  often  issue  orders 
during  a  divorce  proceeding  in  order  to 
preserve  the  status  quo  in  anticipation 
of  a  final  decree  dividing  the  property 
of  the  parties.  The  proposed  regulations 
also  allow  for  the  possibility  that  an 
order  serving  a  function  other  than 
preservation  of  the  status  quo  could  be 
deemed  "incident  to"  a  decree  that  has 
not  yet  been  entered. 

If  the  Board  receives  an  otherwise 
valid  order  awarding  a  former  spouse  a 
portion  of  a  TSP  account,  but  prior  to 
payment  receives  a  valid  amended  order 
changing' the  earlier  award,  the 
amended  order  will  be  honored. 
However,  under  no  circumstances  will 
the  Board  accept  the  return  to  the  TSP 
of  funds  that  have  been  properly  paid 
pursuant  to  an  earlier  order,  even  if  a 
subsequent  order  would  dictate  such  a 
result.  The  processing  of  multiple  court 
orders  is  addressed  in  §  1653. 3(k). 

Section  1653.2(b)(2)  addresses  the 
requirement  in  5  U.S.C.  8435(d)(2)(A) 
that  a  court  order  must  "expressly 
relate"  to  a  participant's  TSP  account 
and  the  requirement  in  5  U.S.C.  8467 
that  the  court  order  must  "expressly 
provide"  for  payment  to  someone  other 
than  the  participant.  For  an  order  to  be 
honored  under  either  provision,  the 
order  must  unambiguously  address  the 
TSP  account. 

Section  1653.2(b)(2)(i)  requires  that  an 
order  must  clearly  and  specifically  deal 
with  a  participant's  TSP  account.  It  is 
not  sufficient  to  use  generic  language 
that  is  arguably  broad  enough  to  include 
the  TSP.  For  example,  an  order  that 
states,  "Former  Spouse  is  awarded  50% 
of  all  of  Participant's  Federal  retirement 
benefits"  would  not  be  language  that 
expressly  relates  to  the  TSP,  even 
though  the  TSP  is  a  Federal  retirement 
benefit.  The  clearest  and  most  effective 
way  to  ensure  that  an  order  is  honored 
is  to  actually  name  the  Thrift  Savings 
Plan;  parties  to  divorce  actions  are 
encouraged  to  attempt  to  obtain  such 
specific  language  in  their  orders. 
However,  §  1653.2(b)(2)(ii)  makes  it 
clear  that,  even  if  the  Thrift  Savings 
Plan  is  identified  by  name,  the  order 
must  not  contain  language  that  is 
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inconsistent  with  the  division  of  a 
participant's  interest  in  a  defined 
contribution  plan,  such  as  the  TSP,  in 
which  the  participant  has  an  individual 
account.  References  to  "benefit 
formulas."  "accrued  benefits,"  or 
"eventual  benefits"  may  or  may  not  be 
acceptable  in  context,  because  such 
terms  have  the  potential  to  raise 
questions  as  to  whether  the  order  is 
truly  dealing  specifically  with  the  TSP 
account  as  opposed  to  simply  including 
the  TSP  among  other  retirement  benefits 
to  which  the  participant  may  be 
entitled.  Since  use  of  such  terms  may 
lead  the  Board  to  reject  an  order  as  not 
expressly  relating  to  the  TSP  account, 
these  terms  should  be  avoided  in  favor 
of  references  to  the  "TSP  account"  or 
"TSP  account  balance." 

Section  1653.2(b)(3)  further 
implements  the  requirement  of  5  U.S.C. 
8467  that  a  payment  pursuant  to  a  court 
order  must  be  expressly  provided  for  in 
the  order.  If  the  order  requires  a 
payment  from  the  TSP  account,  it  must 
either  award  a  specific  dollar  amount  or 
divide  the  participant's  account  balance 
by  applying  a  fraction,  a  percentage,  or 
a  formula  that  yields  a  mathepiatically 
possible  result.  For  example,  a  formula 
where  the  niunerator  is  larger  than  the 
denominator  and  therefore  yields  an 
amount  greater  than  the  entire  account 
balance  is  not  acceptable.  All  of  the 
variables  for  the  formula  must  also  be 
set  forth  in  the  order  or  must  be 
available  through  reference  to 
Government  employment  records.  The 
dollar  amount,  percentage,  fraction  or 
variables  used  must  be  clearly 
determinable;  they  cannot  be  quaUfied 
by  terms  such  as  "approximately."  The 
order  may  or  may  not  provide  for 
interest  or  earnings  to  be  added  to  the 
amount  of  the  award,  but  any  award  of 
earnings  must  also  be  clearly 
determinable.  The  order  may  also  award 
a  survivor  annuity  under  5  U.S.C 
8435(e]. 

Under  §  1653.2(b)(4),  an  order  will 
only  be  deemed  qualifying  if  it  calls  for 
payment  to  the  spouse,  former  spouse, 
attorney  lor  the  spouse  or  former 
spouse,  dependent  children  of  the 
participant,  other  dependents  of  the 
participant,  or  the  attorney  for  the 
participant's  dependent  children  or 
other  dependents.  Payment  cannot  be 
made  to  the  participant  or  to  others, 
such  as  credit  card  companies,  mortgage 
lenders,  or  other  creditors  of  the  parties 
to  the  divorce.  The  TSP  is  a  retirement 
savings  plan,  and  the  occasion  of  a 
divorce  should  not  be  a  general 
opportunity  for  the  participant  to  obtain 
access  to  his  or  her  account  or  for  the 
parties  to  use  retirement  savings  to 
liquidate  their  general  debts.  In  this 


context,  payment  to  the  attorney  for  the 
participant  is  tantamount  to  a  payment 
to  the  participant,  since  the  participant 
owes  a  debt  to  the  attorney.  Thus,  Uie 
proposed  rules  would  not  permit  sudi 
a  payment.  In  contrast,  it  is  permissible 
for  the  court  to  award  a  payment  ftt)m 
the  TSP  account  to  the  attorney 
representing  the  spouse/former  spouse 
or  dependent  children  or  other 
dependents  for  legal  fees  incurred  in 
connection  with  the  divorce,  because 
direct  payments  to  the  spouse/former 
spouse  or  dependent  children  or  other 
dependents  are  also  permissible.  The 
Board  will  not  honor  an  order  asking  for 
payment  to  be  made  jointly,  such  as  to 
the  former  spouse  and  his  or  her 
children.  Rather,  the  order  should 
separately  specify  the  award  to  be  made 
to  each  person. 

Section  1653.2(c)  specifically  states 
that  certain  orders  are  not  qualifying. 
Section  1653.2(c)(1)  provides  that  an 
order  relating  only  to  money  that  is  not 
vested  (imder  5  U.S.C.  8432(g))  shall  not 
be  deemed  a  qualifying  order  unless  the 
money  will  become  vested  within  90 
days  of  receipt  of  the  order  if  the 
participant  remains  in  Federal 
emi " 


section  1653.2(c)(2)  represents  a 
significant  departure  from  current  rules 
for  processing  court  orders.  Under 
current  rules  the  Board  has  been  paying 
court  orders  as  soon  as  the  amount  of 
the  award  can  be  calculated,  even  where 
the  order  calls  for  a  payment  at  a  later 
date.  In  cases  where  a  dollar  amount  is 
awarded  and  the  order  specifies  that 
payment  is  to  be  made  upon  a  date  in 
the  future,  that  dollar  amount  has  been 
paid  immediately.  On  the  other  hand, 
where  the  amount  of  the  award  is  based 
on  a  percentage  of  the  account  balance 
as  of  a  date  in  the  future  (such  as  the 
participant's  separation  from  Federal 
Government  employment  or  some  other 
specified  date),  or  is  based  on  a 
percentage  determined  by  a  formula 
containing  variables  that  cannot  be 
determined  until  a  date  in  the  future, 
the  Board's  current  procedures  have 
called  for  the  order  to  be  retained  by  the 
Board  so  that  payment  could  be  made  at 
the  appropriate  time  in  the  future. 

Under  §  1653.2(c)(2)(i)  of  the 
proposed  rules,  orders  requiring 
payment  at  a  future  specified  date  will 
not  be  considered  qualifying  orders 
unless  two  requirements  are  met.  First, 
it  must  be  currently  possible  to  calculate 
the  amount  of  the  entitlement.  Second, 
the  award  must  provide  for  interest  or 
earnings  to  be  paid  on  the  amount  of  the 
award  until  the  date  of  payment.  If  both 
of  these  requirements  are  met,  the  order 
will  be  considered  qualifying.  However, 
payment  will  be  made  not  at  the  future 


date  specified  in  the  order,  but  rather 
will  be  made  currently  after  following 
the  procedures  of  §  1653.5.  The 
rationale  for  this  limited  exception  to 
the  general  rule  that  orders  requiring 
future  payment  will  be  rejected  is  that, 
where  the  amount  of  the  award  can 
currently  be  calculated  and  the  order 
calls  for  interest  or  earnings,  a  payment 
of  that  amount  ciu-rently  is  the 
economic  equivalent  of  a  payment  of  the 
same  amount  plus  earnings  at  a  future 
date.  However,  under  the  proposed 
regulations  there  will  be  no  case  in 
which  the  Board  wrill  hold  orders  until 
a  future  date  specified  by  a  court  for 
payment. 

Section  1653.2(c)(2)(ii)  is  designed  to 
clarify  that  is  not  necessary  for  the  exact 
amount  of  the  award  to  be  determinable 
upon  receipt  of  the  order  by  the  Board. 
An  order  may  be  quaUfying  if  it 
provides  for  a  current  payment  to  be 
calculated  as  of  the  date  of  payment. 
The  Board  recognizes  that  the 
procedures  set  forth  in  the  proposed 
regulations  will  often  require  a  few 
months  between  the  receipt  of  the  order 
by  the  Board  and  the  payment  of  the 
acceunt.  Orders  will  not  be  deemed 
non-qualifying  future  orders  merely 
because  the  amount  of  the  award  cannot 
be  calculated  until  a  payment  date  that 
will  invariably  be  later  than  the  date  of 
receipt  of  the  order  by  the  Board.  For 
example,  an  order  that  incorporates  a 
formula  using  a  variable  such  as  the 
number  of  months  of  the  participant's 
Federal  employment  as  of  the  date  of 
payment  would  not  be  considered  a 
non-qualifying  future  order,  even 
though  the  length  of  the  participant's 
Federal  service  will  have  to  be 
determined  as  of  the  date  of  payment, 
which  is  likely  to  be  a  few  months  after 
the  Board's  receipt  of  the  order. 

Section  1653.2(d)  defines  the  term 
"former  spouse"  as  used  in  the 
proposed  regulations,  by  adopting  the 
definition  contained  in  5  U.S.C 
8401(12). 

Section  1653.3  sets  forth  procedures 
for  reviewing  retirement  benefits  court 
orders.  Section  1653.3(a)  provides  that 
the  Board  will  process  court  orders  in 
accordances  with  applicable  Federal 
law,  namely  FERSA  and  the  Board's 
regulations.  The  Board's  processing  of 
court  orders  is  not  controlled  by  the 
procedures  of  the  state  divorce  courts. 

Section  1653.3(a)  also  makes  it  clear 
that  the  Board  cannot  be  made  a  party 
to  the  underlying  divorce  action  and 
thereby  be  subject  to  the  jurisdiction  of 
the  court  handling  the  divorce 
proceeding.  The  Board  is  a  Federal 
agency  which,  under  the  doctrine  of 
sovereign  immunity,  is  not  subject  to 
suit  in  state  court  absent  specific 
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statutory  authorization.  ThMefore,  legal 
prooeaa  to  )oiu  the  Board  as  a  party  to 
a  divorce  proceeding  will  not  be 
honored.  Parties  to  a  divorce  must, 
without  the  Board's  participation  in  the 
proceeding,  obtain  from  the  court  an 
appropriate  order  and  then  submit  that 
order  to  the  Board  for  a  detennination 
as  to  whether  it  is  a  qualifying  order.  To 
the  extent  there  is  any  dispute  about  the 
Board's  actions  concerning  a  court 
order,  the  matter  must  be  resolved  in 
Federal  court  imder  5  U.S.C.  8477,  not 
in  state  court. 

Section  l6S3.3(b)  provides  the 
address  for  the  TSP  recordkeeper  to 
which  court  orders  should  be  sent  for 
processing.  Receipt  by  the  recordkeeper 
is  deemed  receipt  by  the  Board. 

Section  1653.3(c)  provides  the  general 
rule  that  the  Board  will  "fireeze"  Uie 
account  of  a  TSP  participant  for  whom 
a  document  has  been  received  that 
purports  to  be  a  qualifying  retirement 
beneBts  court  order.  When  an  account  is 
frozen,  the  participant  may  not 
withdraw  the  account  or  obtain  a  loan 
from  the  account.  The  freeze  is  intended 
to  ensure  that  the  participant  may  not 
defeat  the  purposes  of  a  court  order  by 
removing  the  funds  &t>m  the  account 
while  the  Board  is  conducting  its  review 
of  what  may  turn  out  to  be  a  valid  order. 
Both  5  U.S.C.  8435(d)  and  8467  indicate 
that  the  Executive  Director  may  not 
make  payments  to  the  participant  after 
receiving  a  quaUfying  court  order  until 
the  court  order  has  been  complied  with. 

Section  1653.3(d)  lists  certain  types  of 
documents  that  the  Board  views  as  not 
even  purporting  to  constitute  qualifying 
retirement  benefits  court  orders. 
Therefore,  these  documents  will  be 
rejected  without  substantive  review  and 
no  freeze  will  be  placed  on  the  account. 
Section  1653.3(d)(1)  provides  that  an 
order  will  be  rejected  if  it  fails  to 
indicate  on  its  face  that  it  has  been    ^ 
issued  or  approved  by  a  court,  unless  an 
accompanying  document  plainly 
establishes  that  the  order  was  approved 
or  issued  by  a  court.  An  unsigned  order 
will  be  rejected  under  this  provision. 

Section  1653.3(d)(2)  provides  that  an 
order  will  be  rejected  where  the  account 
has  been  closed,  which  may  have 
occurred  either  because  the  participant 
withdrew  his  or  her  account  or  because 
the  entire  account  was  paid  pursuant  to 
an  earlier  court  order.  Similarly, 
because  FERSA  was  enacted  on  June  6, 
1986,  court  orders  entered  before  that 
date  cannot  "expressly  relate"  to  a  TSP 
account,  since  the  court  could  nt>t  have 
contemplated  the  existence  of  a  TSP 
account.  Accordingly,  imder 
§  1653.3(d)(3).  such  orders  will  be 
rejected  without  review.  Court  orders 
awarding  hmds  in  the  TSP  account  only 


to  the  paitidpant  (§  1653.3(d)(4))  and 
coiut  orders  tailing  to  make  any 
mention  of  any  retirement  benefits 
(§  t653.3(d)(5))  will  also  be  rejected 
without  substantive  review  and  without 
froBzing  the  account. 

^ecti(Xi8 1653.3(e)  and  (f)  require  a 
cofirt  order  to  be  either  an  original  or 
y  of  a  complete  court  order, 
a  court  order  is  not  complete,  the 
ies  will  be  given  30  days  to  submit 
a  qomplete  document.  If  it  is  not 
re<|eived  within  30  days,  the  account 
will  be  unfrt)zen  and  Uie  order  will  not 
betreviewed  further.  However,  if  the 
in(  omplete  order  does  not  include  a 
si{  nature  or  other  indication  that  it  was 
pr  iperly  issued  or  approved  by  a  court, 
th<  n  it  will  be  rejected  under 
§  1 5S3.3(d)(l)  without  a  30-day  period 
foi  resubmission. 

!  lections  1653.3  (g)  and  (h)  require  the 
Bo  ard  to  determine  whether  court 
orders  accepted  for  review  under  this 
subpart  constitute  qualifying  orders  and 
to  provide  an  explanation  of  the 
decision.  If  the  order  is  foimd  to  be 
quahfying,  the  decision  will  state  the 
effect  of  &e  order  on  the  TSP  account 
of  ihe  participant  In  many  cases,  the 
ef^ct  of  a  final  divorce  decree  will  be 
a  payment  from  the  participant's 
accoimt  to  the  spouse  of  former  spouse. 
In  the  case  of  a  preliminary  order,  the 
effect  is  often  maintenance  of  a  fr'eeze 
onithe  account  until  a  further  court 
order  is  received  by  the  Board. 

Vnder  current  Board  procedures,  the 
BoBrd's  decisions  provide  a  30-day 
appeal  period  for  the  parties  to  request 
anjadministrative  review  of  the  decision 
byjthe  Executive  Director.  Section 
1653. 3(i)  of  the  proposed  regulations 
eliminates  that  appeal  period  and  makes 
the  Board's  initial  decision  the  final 
adininistrative  action.  In  the  Board's 
experience,  the  appeal  period  has  been 
us^d  primarily  as  a  time  for  seeking 
fidtn  the  divorce  court  a  new  order  to 
supersede  the  earlier  order,  rather  than 
to  raise  substantive  issues  relating  to  the 
Baprd's  decision. 

The  Board  believes  that  it  is 
appropriate  for  the  divorce  court,  rather 
than  the  Board,  to  clarify  any  question 
copceming  the  meaning  of  the  order. 
Elanination  of  the  appeal  period  will 
not,  however,  eUminate  any  opportunity 
foB  the  parties  to  return  to  the  divorce 
coi  lit  for  an  amended  order,  since 
§  1  B53.5(a)  provides  that  even  after  a 
determination  that  an  order  awards  a 
pMtion  of  a  TSP  account,  payment 
cannot  be  made  until  at  least  30  days 
aflpr  appropriate  tax  notification  has 
been  provided.  Similarly,  if  the  Board 
determines  that  an  order  is  not 
qualifying.  §  1653.3(j)(4)  provides  that 
thi  account  will  remain  frozen  for  45 


days  from  the  date  of  the  Board's 
determination.  Thus,  the  spouse  or 
fonner  spouse  is  protected  against 
di^mrsement  of  a  loan  or  withdrawal  to 
the  participant  during  the  45-day 
period,  and  may  seek  a  new  order  from 
the  divorce  court  during  that  time. 

Section  16S3.3(j)  describes  when  a 
freeze  imposed  under  §  1653.3(c)  will  be 
removed.  Section  1653.3(j)(l)  reiterates 
the  provision  in  paragraph  (f)  that  if  the 
Board  receives  an  incomplete  order  the 
parties  will  be  notified  that  a  complete 
docimient  must  be  received  within  30 
days.  If  it  is  not  received  within  that 
time,  the  freeze  will  be  removed. 

Section  1653.3(i)(2)  provides  that, 
where  a  qualifying  order  precludes 
disbursements  from  the  participant's 
account,  the  freeze  will  remain  on  the 
account  until  the  order  is  either 
superseded  or  vacated  by  a  subsequent 
order  of  the  court.  Of  course,  if  the 
subsequent  order  itself  requires  freezing 
the  accoimt,  then  the  accoimt  will  not 
be  unfrozen.  A  common  situation 
involves  a  preliminary  order  entered  to 
preserve  the  status  quo  by  precluding 
the  participant  ffom  obtaining  a  loan  or 
withdrawal  from  his  or  her  account 
while  the  divorce  proceedings  are 
pending.  The  court  then  enters  a  final 
divorce  decree,  which  dissolves  the 
preliminary  order  but  also  includes  an 
iward  of  a  portion  of  the  TSP  accoimt 
to  the  former  spouse.  Because  the  final 
divorce  decree  will  itself  require  that 
the  account  be  frozen,  the  freeze  vdll 
remain  on  the  account  until  payment  of 
the  former  spouse's  share. 

Section  1653. (j)(3)  provides  that, 
where  it  is  determined  that  an  order 
makes  an  award  of  a  portion  of  a  TSP 
account,  the  freeze  will  be  removed 
upon  payment. 

As  discussed  in  connection  with  the 
elimination  of  the  appeal  period 
§  1653.3(j)(4)  provides  that,  where  the 
Board  determines  that  an  order  is  not 
qualifying,  the  account  will  remain 
frozen  for  45  days  after  that 
detennination.  this  enables  the  parties 
to  seek  and  submit  to  the  Board  a  new. 
quahfying  order  from  the  divorce  court, 
without  concern  that  the  participant 
may  withdraw  or  borrow  from  his  or  her 
account  during  the  45-day  period. 
Alternatively,  a  party  may  seek  to 
challenge  the  Board's  determination  in 
Federal  court.  The  freeze  may  be 
removed  sooner  than  the  expiration  of 
the  45-day  period  only  upon  written 
agreement  from  both  parties  to  the 
divorce  proceedings. 

Section  1653.3(k)  provides  the  rules 
for  processing  multiple  court  orders. 
Section  1653.3(k)(l)  provides  that, 
where  there  are  conflicting  orders 
arising  from  the  same  divorce 
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proceeding  and  involving  the  same 
spouse  of  former  spouse,  the  order 
bearing  the  latest  date  will  supersede 
any  earlier  orders,  regardless  of  the 
dates  on  which  they  are  received  by  the 
Board.  The  date  will  be  determined  by 
using  the  date  the  order  was  entered  by 
the  clerk  of  the  court  or  the  date  the 
order  was  filed  by  the  clerk  of  the  court, 
if  the  order  does  not  show  a  date 
entered.  If  the  order  does  not  indicate  a 
date  entered  or  filed,  the  date  the  order 
was  signed  by  the  judge  will  be  used. 
Smce  5  U.S.C.  8467(a)  provides  that 
"(ajny  payment  under  this  subsection  to 
a  person  bars  recovery  by  any  other 
person,"  the  general  rule  set  forth  in 
§  1643.3(k)(l)  obviously  cannot  be 
applied  if  payment  on  the  first  order 
received  has  already  been  made  before 
the  Board  receives  a  later  order  that 
would  have  superseded  the  first  order. 
Moreover,  consistent  with  the  last 
sentence  of  §  1653.2(b)(1),  no  court 
order  will  be  honored  to  the  extent  that 
doing  so  would  require  the  Board  to 
accept  the  return  of  money  already 
properly  paid  pursuant  to  another  order. 

Section  1653.3(k)(2)  provides  that 
where  there  are  conflicting  orders 
involving  different  spouses  of  former 
spouses,  the  order  with  the  earliest  date 
(determined  in  the  same  manner  as 
under  §  1653.3(k)(l))  wrill  be  given 
priority  (again,  unless  payment  on  the 
first  order  received  has  already  been 
made).  Any  payments  from  the  account 
will  be  made  first  based  on  the  order 
bearing  the  earliest  date,  and  proceeding 
throu^  and  additional  orders  until  the 
account  is  exhausted.  It  is  presumed 
that  the  earliest  order  estabhshed  rights 
for  the  spouse  or  former  spouse  named 
in  that  order  which  cannot  be  affected 
by  subsequent  orders  in  different  cases 
in  which  the  first  spouse  is  not  a  party. 

Section  1653.4  sets  forth  rules  for 
calculation  of  the  amount  of  an 
entitlement.  TSP  accounts  are  valued 
once  a  month  as  of  the  last  day  of  the 
month.  Under  §  1653.4(a).  if  the  date  or 
event  specified  in  the  order  for 
calculating  the  award  falls  on  any  day 
except  the  last  day  of  the  month,  the 
account  balance  on  which  the  amount  of 
the  entitlement  is  based  is  determined 
as  of  the  last  day  of  the  previous  month. 
Unless  otherwise  provided  by  the  court 
order,  any  outstanding  loan  balance  as 
of  the  end  of  the  month  used  for 
calculating  the  entitlement  will  be 
included  in  the  account  balance  for  this 
calculation.  If  the  date  or  event 
specified  in  the  order  falls  on  the  last 
day  of  a  month,  the  account  balance  is 
determined  as  of  that  day. 

The  actual  month-end  accoimt 
balance  used  to  calculate  the 
entitlement  must  be  adjusted  by 


transactions  which  are  processed  before 
the  payment  is  processed  but  which 
relate  to  the  period  on  or  before  the 
month-end  used  for  the  calculation.  For 
example,  assume  that  in  March  1995  the 
Board  receives  a  qualifying  court  order 
awarding  the  former  spouse  one-half  of 
the  participant's  account  balance  as  of 
the  end  of  February  1995.  In  May  1995, 
the  Board  processes  an  adjustment 
record  received  from  the  participant's 
employing  agency  which  removes  from 
the  account  $100  that  was  determined 
by  the  agency  to  be  an  excess 
contribution  erroneously  made  by  the 
agency  in  January  1995.  If  payment 
pursuant  to  the  court  order  is  made  in 
July  1995,  the  amount  paid  would  be 
computed  based  on  the  February  1995 
month-end  account  balance,  minus  the 
$100  which  was  removed  from  the 
account  in  May  1995  but  which  related 
to  the  period  prior  to  the  February 
month-end  computation  date.  On  the 
other  hand,  if  the  adjustment  record  was 
for  an  erroneous  contribution  made  in 
April  1995,  then  the  February  balance 
would  be  used  in  the  calculation  of  the 
former  spouse's  award  without 
reduction  for  the  $100  adjustment. 

Section  1653.4(b)  provides  that, 
where  the  award  does  not  cite  a  specific 
date  or  event,  the  entitlement  will  be 
calculated  based  on  the  month-end 
balance  on  or  immediately  preceding 
the  date  the  order  was  entered  by  the 
clerk  of  the  court  or  the  date  the  order 
was  filed  by  the  clerk  of  the  court,  if  the 
order  does  not  show  a  date  entered.  If 
the  order  does  not  indicate  a  date 
entered  or  filed,  the  date  the  order  was 
signed  by  the  judge  will  be  used.  Once 
the  appropriate  date  is  established,  the 
rules  of  paragraph  (a)  are  applied  as  if 
that  date  had  been  specified  in  the 
order. 

Section  1653.4(c)  provide*;  that,  if  the 
court  awards  a  specific  dollar  amount, 
but  indicates  that  the  am'ount  awarded 
must  be  paid  out  of  the  balance  that  is 
in  the  account  on  a  certain  date,  the 
award  will  be  for  the  lesser  of  the 
amount  awarded  or  the  appropriate 
month-end  account  balance,  determined 
and  adjusted  under  the  same  rules  as  in 
paragraph  (a).  This  approach  is  based  on 
the  notion  that  the  court  has  no  power 
to  award  a  sum  that  is  greater  than  the 
amount  in  the  account  on  the  particular 
date  cited  in  the  order.  Also  similar  to 
the  rules  set  forth  in  paragraph  (a),  if  no 
date  is  specified  in  the  court  order,  the 
award  will  be  assumed  to  be  based  on 
the  date  the  order  was  entCTed,  filed  or 
signed  as  appropriate. 

Under  §  1653.4(d),  unless  the  court 
order  specifies  otherwise,  no  earnings 
will  be  credited  to  the  amount  awarded. 
If  the  court  specifies  that  interest  or 


earnings  are  to  be  credited,  but  does  not 
specify  a  rate  or  method  of  calculation, 
the  Board  will  use  the  actual  rate  of 
return  on  the  participant's  account  for 
the  time  period  involved  based  on  the 
funds  in  which  the  account  is  invested. 
The  participant's  account  may  be 
invested  in  one  or  more  of  the  following 
funds:  the  Government  Securities 
Investment  (G)  Fund,  the  Common 
Stock  Index  Investment  (C)  Fund,  the 
Fixed  Income  Index  Investment  (F) 
Fund.  Because  the  earnings  may  be 
based  in  whole  or  in  part  on  the 
earnings  of  the  Common  Stock  Index 
Investment  (C)  Fund  or  the  Fixed 
Income  Index  Investment  (F)  Fund,  and 
those  funds  may  suffer  losses  for  any 
given  period  of  time,  the  earnings 
credited  to  the  award  could  be  either 
positive  or  negative.  The  earnings 
calculation  will  begin  with  the  month 
after  the  month-end  balance  used  in 
calculating  the  principal  amount  of  the 
award,  and  will  end  with  the  month 
preceding  payment.  If  the  court 
specifies  a  different  method  for 
calculating  interest  to  be  credited  to  the 
award,  that  method  vnW  be  used. 

Section  1653.4(e)  makes  it  clear  that 
under  no  circumstances  may  a 
participant's  Agency  Automatic  (1%) 
Contributions  be  paid  pursuant  to  a 
court  order  it  those  funds  are  not  vested 
under  5  U.S.C.  8432(g)  at  the  time  of 
payment.  While  the  entitlement  may 
initially  be  calculated  to  include  such 
nonvested  sums  for  purposes  of 
advising  the  parties  of  the  amount 
awarded,  the  amount  will  be 
recalculated  excluding  those  sums  if 
they  have  not  become  vested  by  the  date 
of  payment. 

Section  1653.5  sets  forth  the 
procedures  for  making  payments 
pursuant  to  qualifying  retirement 
benefits  court  orders.  Under  §  1653.5(a), 
if  a  quaUfying  order  is  found  to  require 
payment,  an  appropriate  tax  notification 
will  be  provided  to  the  payee  after 
issuance  of  the  Board's  decision. 
Payment  will  not  be  made  less  than  30 
days  after  issuance  of  the  tax 
notification  because,  under  the  Internal 
Revenue  Code,  the  payee  will  often  have 
the  right  to  elect  a  transfer  to  an 
Individual  Retirement  Arrangement 
(IRA)  or  other  eligible  retirement  plan, 
or  to  make  a  tax  withholding  election. 
As  discussed  with  respect  to  the 
elimination  of  the  period  for  appeal  of 
the  Board's  decision,  this  minimum 
waiting  period  of  30  days  also  provides 
the  participant  an  opportunity  to  seek 
an  amended  order  from  the  state  divorce 
court  or  to  challenge  the  Board's 
determination  in  Federal  court  under  5 
U.S.C.  8477. 
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Section  1653.5(b)  states  that  payment 
must  be  made  directly  to  the 
individiial(s)  specified  in  the  court 
order.  However,  as  required  by  the 
Internal  Revenue  Code,  this  paragraph 
also  provides  for  a  spouse  or  former 
spouse  to  elect  to  have  all  or  a  part  of 
-the  payment  transferred  directly  to  an 
IRA  or  other  eligible  retirement  plan. 

Section  1653.5(c)  provides  that  no 
payment  may  be  made  from  an  account 
that  exceeds  the  vested  account  balance 
at  the  time  of  payment,^  excluding  any 
outstanding  loan  at  the  time  of  payment 
Although  outstanding  loan  balances  are 
included  for  purposes  of  computing  the 
amount  of  an  award  as  of  the 
appropriate  computation  date  as 
determined  in  accordance  with  §  1653.4, 
payment  cannot  include  any  amount 
that  is  outstanding  as  a  loan,  because 
the  money  is  not  in  the  account  and 
thus  is  not  available  to  be  paid.  Payment 
of  more  than  the  vested  account  balance 
excluding  the  outstanding  loan  balance 
would  require  a  payment  from  the  Plan 
that  would  have  to  be  absorbed  by  the 
rest  of  the  TSP  participants. 

Section  1653.5(d)  provides  that  orders 
requiring  a  series  of  payments  will  not 
be  deemed  qualifying  orders.  If  an  order 
requires  a  payment  greater  than  the 
account  balance  as  of  the  date  of  the 
payment,  the  full  amount  of  the  account 
will  be  paid  pursuant  to  the  order.  If  the 
account  subsequently  receives 
additional  money,  that  money  will  not 
be  paid  pursuant  to  the  court  order.  A 
new  court  order  would  be  required  for 
payment  of  the  additional  sums.  In 
essence,  a  payment  pursuant  to  a  court 
order  extinguishes  all  entitlements 
under  that  court  order;  further  payment 
can  only  be  made  pursuant  to  a 
subse^^uent  order. 

Section  1653.5(e)  provides  that  joint 
payments  are  not  permitted.  If  more 
than  one  person  is  awarded  abortion  of 
the  account,  the  amoimt  awarded  to 
each  must  be  specified  in  the  order. 
Although  the  checks  will  be  made 
payable  only  to  the  payee(s)  named  in 
the  order,  the  Board  will  permit  each 
payee  to  specify  the  address  to  which 
the  check  should  be  sent,  even  if  that 
address  is  different  from  an  address 
fisted  in  the  court  order.  However,  only 
the  payee  may  designate  an  address  to 
which  the  check  should  be  sent,  and 
such  designation  must  be  done  in 
writing.  The  Board  will  not  honor  a 
change  of  address  submitted,  for 
example,  by  the  payee's  attorney.  A 
strict  rule  against  accepting  address 
changes  from  anyone  other  than  the 
payee  is  necessary  to  protect  against 
forbidden  alienations  of  the  benefits  to 
which  the  payee,  as  a  beneficiary  of  the 
TSP,  has  become  entitled.  Unless  the 
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acRlress  is  changed  by  the  payee,  the 
cl^ck  will  be  sent  to  an  address 
prbvided  in  the  court  order.  If  an  order 
provides  an  address  that  is  "in  care  of 
anpther  individual,  the  check  will  be 
is^ied  to  the  payee  but  sent  to  the  "in 
cate  of  address. 

Section  1653.5(f)  provides  that  prior 
to  payment  the  TSP  recordkeep>er  must 
hal^e  the  payee's  full  name,  mailing 
address,  and  Social  Security  number. 
This  information  may  be  provided  in 
tha  court  order  or  separately  by  the 
parties  or  their  representatives. 
Hdwever,  as  discussed  in  connection 
with  paragraph  (e).  only  the  payee  may 
ch&nge  the  mailing  address  for  the 
ch  H:k  to  an  address  other  than  his  or  her 
ov  n  address.  The  payee's  representative 
mi  y  not  do  so. 

i  )ection  1653.5(g)  provides  that 
pa  rment  will  be  made  to  the  payee's 
est  ate  if  the  payee  dies  before  payment 
is  made  pursuant  to  a  court  order.  It  is 
not  necessary  that  the  court  order  be 
submitted  to  the  Board  prior  to  the 
death  of  the  payee,  as  long  as  the  order 
wi  s  issued  prior  to  the  payee's  death 
ano  in  all  other  respects  constitutes  a 
qualifying  order.  The  court  may,  in  the 
on  er.  provide  for  an  individual  or 
en  ity  other  than  the  payee's  estate  to 
re<  eive  payment  in  the  event  of  the 
pa  ^ee's  death. 

f  the  participant  dies  prior  to 
pa  mient  of  the  account,  a  court  order 
en  ered  prior  to  the  participant's  death 
wi  1  be  honored.  It  does  not  matter  that 
th(  order  may  not  have  been  received  by 
th(  Board  prior  to  the  participant's 
de  ith.  However,  if  the  order  is  not 
re<  eived  by  the  Board  prior  to  otherwise 
pr  tper  payment  of  the  account  to 
soiieone  other  than  the  payee(s) 
specified  in  the  court  order,  then  the 
CO'  irt  order  will  not  be  honored.  The 
Bo  ird  will  neither  seek  nor  accept  a 
rel  jm  of  funds  properly  paid  prior  to 
re<  eipt  of  a  court  order. 

iection  1653.5(h)  provides  that 
rei  larriage  or  termination  of  a  legal 
se|  laration  does  not  nullify  a  court  order 
th.  t  has  already  been  submitted  to  the 
Bo  ird.  The  Board  does  not  believe  it  can 
be  presumed  that  in  all  cases  in  which 
a  (  omestic  relations  court  divides 
pn  iperty,  including  a  TSP  account,  the 
di^  ision  should  be  rendered  void 
m<  rely  because  the  parties  choose  to 
rei  larry.  If  that  is  the  court's  intent,  then 
th(  parties  must  obtain  an  order  to  that 
efi  !ct  and  submit  it  to  the  Board  before 
pa  :ment  is  made  pursuant  to  the 
or  ;inal  court  order. 

Action  1653.5(1)  reflects  the  last 
sei  itence  of  5  U.S.C.  8467(a),  which 
pr  tvides  that,  "Any  payment  imder  this 
su  isection  to  a  person  bars  recovery  by 
an  r  other  person."  Once  payment 


pursuant  to  a  court  order  has  been 
properly  made,  the  Board  will  not 
accept  return  of  the  money  disbursed. 
Nor  will  an  additional  payment  be  made 
to  another  payee. 

Section  1653.5(j)  provides  that 
payments  will  be  made  from  the  TSP 
investment  funds  on  a  pro  rata  basis. 
For  example,  if  a  participant's  $10,000 
account  balance  is  invested  50% 
($5,000)  in  the  G  Fund.  30%  ($3,000)  in 
the  C  Fund  and  20%  ($2,000)  in  the  F 
Fund,  then  an  award  of  $1,000  would  be 
paid  $500  from  the  G  Fund,  $300  from 
the  C  Fund,  and  $200  fronUhe  F  Fund. 
The  Board  will  not  honor  any  provision 
in  a  court  order  that  requires  the 
payment  to  be  made  other  than  pro  rata 
from  the  TSP  investment  funds. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  only  internal  Board 
procedures  relating  to  the  processing  of 
and  payment  pursuant  to  retirement 
benefits  court  orders. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

List  of  Subjects 

5  CFR  Part  1650 

Employment  benefit  plans. 
Government  employees,  Retirement, 
Pensions. 

5  CFR  Part  1653  ^ 

,  Employment  benefit  plans,  ' 

Government  employees.  Retirement, 
Pensions. 

Federal  Retirement  Thrift  Investment  Board. 
Roger  W.  Mehle, 
Executive  Director. 

For  the  reasons  set  out  in  the 
preamble,  5  CFR  Chapter  VI  is  proposed 
to  be  amended  as  follows: 

PART  1650— METHODS  OF 
WITHDRAWING  FUNDS  FROM  THRIFT 
SAVINGS  PLAN 

1.  The  authority  citation  for  Part  1650 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8351.  8433. 
8434(a)(2)(E).  8434(b).  8435,  8436.  8467. 
8474(b)(5),  8474(c)(1),  and  sec  4437,  Pub.  L 
102-484,  106  SUt  2724. 

2.  Subpart  I  of  Part  1650,  consisting  of 
§§  1650.27  through  1650.43,  is  removed 
and  reserved. 

3.  A  new  Part  1653  is  added  to  read 
as  follows: 


PART  1653— DOMESTIC  RELATIONS 
ORDERS  AFFECTING  THRIFT 
SAVINGS  PLAN  ACCOUNTS 

Subpart  A— Retfrement  Beneftts  Court 
Orders 

Sec. 

1653.1  Purpose. 

1653.2  Qualifying  retirement  benefits  court 
orders. 

1653.3  Processing  retirement  benefits  court 
orders. 

1653.4  Calculating  entitlement  under  a 
retirement  benefits  court  order. 

1653.5  Procedures  for  payment  pursuant  to 
retirement  benefits  court  orders. 

Subpart  B— {Reserved] 

Authority:  5  U.S.C.  8435,  8436(b),  8467. 
8474(b)(5)  and  8474(c)(1). 

Subpart  A— Retirement  Benefits  Court 
Orders 

$1653.1    Purpose. 

This  subpart  contains  regulations 
prescribing  the  Board's  procedures  for 
processing  retirement  benefits  court 
orders. 

§1653.2    Qualifying  retfrement  benefits 
court  orders. 

(a)  The  TSP  will  only  honor  the  terms 
of  a  retirement  benefits  court  order  that 
is  qualifying  imder  paragraph  (b)  of  this 
section. 

(b)  A  retirement  benefits  court  order 
must  meet  each  of  the  following 
requirements  to  be  considered 
qualifying: 

(1)  "rhe  court  order  must  be  a  court 
decree  of  divorce,  of  annulment,  or  of 
legal  separation,  or  any  court  order  or 
court-approved  property  settlement 
agreement  incident  to  a  decree  of 
divorce,  of  annulment,  or  of  legal 
separation.  Orders  may  be  issued  at  any 
stage  of  a  divorce,  annuhnent,  or  legal 
separation  proceeding.  Orders  issued 
prior  to  a  final  decree,  such  as  orders  for 
the  purpose  of  preserving  the  status  quo 
pending  the  final  resolution  of  the 
proceeding,  are  referred  to  as 
"preliminary"  court  orders,  and  will  be 
considered  "incident  to"  a  final  decree, 
notwithstanding  that  a  final  decree  has 
not  yet  been,  and  may  not  be,  issued. 
Orders  issued  subsequent  to  a  final 
decree,  such  as  orders  for  the  purpose 
of  amending  such  decree,  are  referred  to 
as  "subsequent"  court  orders,  and  will 
also  be  considered  "incident  to"  such 
decree.  However,  any  subsequent  order 
that  requires  the  return  of  money 
properly  paid  pursuant  to  an  earlier 
court  order  will  not  constitute  a 
qualifying  order. 

(2)  "The  court  order  must  "expressly 
relate"  to  the  Thrift  Savings  Plan 
account  of  a  current  TSP  participant. 
This  means  that: 


(i)  The  order  must  on  its  face 
specifically  describe  the  TSP  in  such  a 
way  that  it  cannot  be  confused  with 
other  Federal  Government  retirement 
benefits  or  non-Federal  retirement 
benefits;  and 

(ii)  The  order  must  be  written  in  terms 
appropriate  to  a  defined  contribution 
plan  rather  than  a  defined  benefit  plan. 
For  example,  it  should  generally  refer  to 
the  individual  participant's  "account" 
or  "account  balance"  rather  than  a 
"benefit  formula"  or  the  participant's 
"eventual  benefits." 

(3)  If  the  coiut  order  awards  an 
amount  to  be  paid  from  the  participant's 
TSP  account,  the  award  must  be  for 

(i)  A  sj>ecific  dollar  amoimt; 

(ii)  A  stated  percentage  or  stated 
fraction  of  the  accoimt; 

(iii)  A  portion  of  the  account  to  be 
calculated  by  applying  a  formula  that 
yields  a  mathematically  possible  result. 
Any  variables  in  the  formula  must  have 
values  that  are  readily  ascertainable 
imm  the  face  of  the  order  or  from 
Government  employment  records;  or 

(iv)  A  survivor  annuity  as  provided  in 
5  U.S.C.  8435(e). 

(4)  Court  orders  that  make  awards 
from  the  TSP  may  only  provide  for 
payments  to: 

(i)  Spouses  or  former  spouses  of  the 
participant; 

(ii)  Attorneys  for  spouses  or  former 
spouses  of  the  participant; 

(iii)  Dependent  children  or  other 
dependents  of  the  participant; 

(iv)  Attorneys  for  dependent  children 
or  other  dependents  of  the  participant. 

(c)  The  following  retirement  benefits 
court  orders  will  he  considered  non- 
qualifying: 

(1)  Orders  relating  to  a  TSP  account 
that  contains  only  nonvested  money, 
imless  the  money  will  become  vested 
within  90  days  of  the  date  of  receipt  of 
the  order  if  the  participant  remains  in 
Federal  service; 

(2)(i)  Orders  that  award  an  amount  to 
be  paid  at  a  future  specified  date  or 
upon  the  occurrence  of  a  fiiture 
specified  event,  unless: 

(A)  The  amount  of  the  entitlement  can 
be  currently  calculated;  and 

(B)  The  award  provides  for  the 
payment  of  interest  or  earnings  from  the 
date  of  calculation  to  the  spec  ified  date 
or  event  for  payment. 

(ii)  If  an  order  meets  the  requirements 
of  paragraphs  (c)(2)(i)  (A)  and  (B)  of  this 
section,  a  current  payment  will  be  made 
in  accordance  with  the  procedures  set 
forth  in  §  1653.5.  rather  than  a  payment 
at  the  future  date  stated  in  the  order. 

(d)  For  purposes  of  paragraph  (c)(2)  of 
this  section,  orders  that  require  only 
that  the  amount  of  the  award  be 
calculated  on  the  date  of  payment. 


without  stating  a  future  date  or  event  for 
payment,  will  not  be  considered  as 
awarding  an  amount  to  be  paid  at  a 
future  date  or  upon  the  occurrence  of  a 
future  event.  In  such  cases,  the  date  of 
payment  will  be  determined  in 
accordance  with  the  procedures  set 
forth  in  §  1653.5,  and  the  amount  of  the 
entitlement  will  be  determined  in 
accordance  with  §  1653.4  using  that  date 
of  payment. 

(e)  Definition.  For  purposes  of  this 
part,  the  term  former  spouse  shall  have 
the  same  meaning  as  set  forth  in  5 
U.S.C  8401(12). 

§1653.3    Processing  retirement  benefits 
court  orders. 

(a)  The  Board's  review  of  retirement 
benefits  court  orders  is  governed  solely 
by  the  Federal  Employees'  Retirement 
System  Act  (FERSA).  5  U.S.C  Chapter 
84,  and  by  the  terms  of  this  part.  The 
Board  will  honor  retirement  benefits 
court  orders  properly  issued  by  a  court 
of  any  state,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  the  Northern  Mariana  Islands,  or 
the  Virgin  Islands,  and  any  Indian  court. 
However,  those  courts  have  no 
jurisdiction  over  the  Board  and  the 
Board  cannot  be  made  a  party  to  the 
underlying  domestic  relations 
proceedings. 

(b)  Retirement  benefits  court  orders 
should  be  submitted  to  the  Board's 
recordkeeper  at  the  following  address: 
Thrift  Savings  Plan  Service  Office. 
National  Finance  Center,  P.O.  Box 
61500,  New  Orleans,  Louisiana  70161- 
1500.  Receipt  by  the  recordkeeper  will 
be  considered  receipt  by  the  Board. 

(c)  Upon  receipt  of  a  document  ihat 
purports  to  be  a  qualifying  retirement 
benefits  court  order,  including 
preliminary  and  subsequent  court 
orders,  the  participant's  account  will  be 
frozen.  After  an  account  is  frozen,  no 
writhdrawals  or  loans  will  be  allowed 
until  the  account  is  unfrozen.  All  other 
account  activity,  including 
contributions,  adjustments,  and 
interfund  transfers,  will  be  permitted. 
The  parties  will  be  notified  that  the 
participant's  account  has  been  bozen. 

(d)  TTie  following  documents  will  not 
be  treated  as  purporting  to  be  qualifying 
retirement  benefits  court  orders. 
Therefore  accounts  of  participants  to 
whom  such  orders  relate  will  not  be 
frozen  and  these  documents  will  not  be 
reviewed  by  the  Board: 

(1)  A  docimient  that  does  not  indicate 
on  its  face  (or  accompany  a  document 
that  estabhshes)  that  it  has  been  issued 
or  approved  by  a  court; 

(2)  A  court  order  relating  to  a  TSP 
account  that  has  been  closed; 
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(3)  A  court  order  dated  prior  to  June 
6, 1986; 

(4)  A  court  order  that  fails  to  award 
all  or  any  part  of  the  TSP  account  to 
anyone  other  than  the  participant; 

(5)  A  court  order  that  does  not 
mention  retirement  benefits. 

(e)  After  the  participant's  account  is 
frozen,  the  docimient  will  be  reviewed 
initially  to  determine  if  it  is  a  complete 
original  or  copy  of  a  retirement  benef  ts 
court  order. 

(f)  It  it  is  determined  that  the 
document  is  not  complete,  a  complete 
document  will  be  requested.  If  it  is  not 
received  within  30  days  of  the  date  of 
such  request,  the  account  will  be 
unfrozen  and  no  further  action  will  be 
taken  with  respect  to  the  document. 

(g)  Upon  receipt  of  a  complete  order 
that  is  either  an  original  or  a  copy  of  a 
retirement  benefits  court  order,  the 
Board  will  review  the  order  and  will 
determine  whether  it  is  a  qualifying 
order  as  described  in  §  1653.2  and,  if  it 
awards  an  amount  to  be  paid  from  a 
participant's  TSP  account,  the  amount 
of  the  entitlement.  The  Board  will 
advise  all  parties  in  writing  of  its 
decision. 

(h)  The  Board's  decision  will  contain 
the  following  information: 

(1)  The  Board's  determination 
regarding  whether  the  court  order  is 
qualifying; 

(2)  A  statement  of  the  applicable  ' 
statute  or  regulations; 

(3)  If  the  order  is  determined  to  he 
qualifying,  a  statement  regarding  the 
effect  that  compliance  with  the  codrt 
order  will  have  on  the  participant's  TSP 
account; 

(4)  If  the  order  requires  payment,  a 
description  of  the  method  by  which  the 
entitlement  under  the  court  order  was 
calculated  and  the  circumstances  under 
which  payment  will  be  made. 

(f)  The  Board's  decision  will  be  final. 
There  is  no  administrative  appeal  from 
the  decision. 

(j)  An  account  frozen  under  this 
section  will  be  unfrozen  as  follows: 

(1 )  If  a  complete  document  has  not 
been  received  within  30  days  from  the 
date  of  a  request  described  in  paragraph 
(f)  of  this  section,  upon  expiration  of  the 
30-day  period. 

(2)  If  the  order  is  a  preliminary  order 
or  other  order  precluding  payment  from 
the  account,  as  soon  as  practicable  after 
receipt  of  a  certified  copy  or  original 
court  order  vacating  or  superseding 
such  order  (unless  the  order  vacating  or 
superseding  the  preliminary'  order  itself 
warrants  placing  a  freeze  on  the 
account). 

(3)  If  the  order  is  valid  to  award  a 
payment  from  the  TSP  account  of  a 


pai  ticipant  imder  this  part,  upon 
pa  ment. 

( I)  If  the  Board  determines  that  the 
or<  er  is  not  a  qualifying  order  under 
thi  I  part,  45  days  after  issuance  of  the 
Bo  ird's  decision.  The  45-day  period 
wi  1  be  terminated  if  both  parties  submit 
a  V  ritten  request  for  such  a  termination 
to  the  Board. 

(k)  Multiple  court  orders  pending 
bef  ore  the  Board  will  be  processed  in 
ace  ordance  with  the  procedures  set 
for  h  in  this  part  in  the  following  order 

( I)  As  between  conflicting  qualifying 
cot  rt  orders  relating  to  the  same  spouse 
or  ormer  spouse,  the  Board  will  process 
on  y  the  coiul  order  bearing  the  latest 
dat  3  entered  by  the  clerk  of  the  court. 
If  a  ny  order  does  not  have  a  date 
ent  Bred,  then  the  date  the  order  was 
file  d  by  the  clerk  shall  be  used;  if  there 
is  I  o  date  entered  or  date  filed,  then  the 
dat  3  the  order  was  signed  by  the  judge 
sha  II  be  used. 

{i)  As  between  conflicting  qualifying 
coi  rt  orders  relating  to  two  or  more 
for  ner  spouses,  the  Board  will  process 
the  orders  in  the  order  of  the  dates 
ent  sred  by  the  clerk  of  the  court,  starting 
wit  1  the  order  bearing  the  earliest  date, 
an(  continuing  until  the  accoimt  is 
exl  austed.  If  any  order  does  not  have  a 
dat ;  entered,  then  the  date  the  order 
wa  1  filed  by  the  clerk  shall  be  used;  if 
the  -e  is  no  date  entered  or  date  filed, 
the  1  the  date  the  order  was  signed  by 
the  judge  shall  be  used. 

§  1  <  53.4    Calculating  entitlement  under  a 
reti  wnent  benefits  court  order. 

(i  i)  If  the  court  order  awards  a 
per  :entage  or  fraction  of  the  account  as 
of  i  specific  date  or  event,  the  amount 
oft  le  entitlement  will  be  calculated 
bas  3d  upon  the  balance  of  the  account 
as  <  if  the  end  of  the  month  on  or 
imi  nediately  preceding  the  date  or    . 
eve  nt,  plus  any  transactions  posted  after 
the  date  or  event,  but  before  payment, 
tha  are  effective  on  or  before  the 
mo  ith-end  date  used  for  calculating  the 
ent  tlement.  For  purposes  of  computing 
the  amount  of  an  entitlement,  any  loan 
am  )unt  outstanding  as  of  the  month-end 
dat !  used  for  calculating  the  entitlement 
sha  1  be  treated  as  included  in  the 
ace  3unt  balance,  unless  the  court  order 
pre  «des  otherwise. 

( >)  If  the  court  order  awards  a 
per  :entage  or  fraction  of  an  account  but 
do<  s  not  contain  a  specific  date  as  of 
wh  ch  to  apply  the  percentage  or 
fra<  tion  to  the  account,  the  amount  of 
the  entitlement  will  be  calculated  as 
de«  :ribed  in  paragraph  (a)  of  this 
sec  ion.  using  the  account  balance  as  of 
the  end  of  the  month  on  or  immediately 
pri  »r  to  the  date  th^order  was  entered 
by  he  clerk  of  the  colJtt  or.  if  the  order 


does  not  show  a  date  entered,  the  date 
the  order  was  filed  by  the  clerk  of  the 
court  or,  if  the  order  does  not  contain 
a  date  entered  or  a  date  filed,  the  date 
signed  by  the  judge. 

(c)  If  the  court  order  awards  a  specific 
dollar  amount,  the  amount  of  the 
entitlement  will  be  the  lesser  of: 

(1)  The  amoimt  of  order  awards;  or 

(2)  The  amoimt  in  the  account  as  of 
the  end  of  the  month  on  or  before  the 
date  specified  in  the  order  (or,  if  no  date 
is  specified,  the  date  the  order  was 
entered  by  the  clerk  of  the  court  or,  if 
the  order  does  not  show  a  date  entered, 
the  date  the  order  was  filed  by  the  clerk 
of  the  court,  or,  if  the  order  does  not 
contain  a  date  entered  or  a  date  filed, 
the  date  signed  by  the  judge)  plus  any 
transactions  posted  after  the  date  or 
event,  but  before  payment,  that  are 
effective  Ton  or  before  the  month-end 
date  used  for  calculating  the 
entitlement.  For  purposes  of  computing 
the  amount  of  entitlement,  any  loan 
amount  outstanding  as  of  the  month-end 
date  used  for  calculating  the  entitlement 
shall  be  treated  as  included  in  the 
account  balance,  unless  the  court  order 
provides  otherwise. 

(d)  Unless  the  court  order  specifically 
provides  otherwise,  the  entitlement 
calculated  under  this  section  will  not  be 
credited  with  interest  or  earnings.  If 
interest  or  earnings  are  awarded,  the 
Board  will  use  the  monthly  rates  of 
return  credited  to  the  account  unless  the 
court  order  specifies  a  different  rate. 
The  TSP  monthly  rates  of  return  may  be 
either  positive  or  negative.  Interest  or 
earnings  will  be  calculated  beginning 
with  the  month  following  the  month- 
end  valuation  date  used  for  calculating 
the  entitlement  and  ending  with  the 
month  prior  to  the  month  of  payment. 

(e)  All  entitlements  will  be  calculated 
initially  iinder  this  section  including 
both  vested  and  nonvested  amounts  in 
the  participant's  account.  If  at  the  time 
of  payment  the  non-vested  portion  of 
the  account  has  not  become  vested  or 
has  been  forfeited,  the  entitlement  will 
be  recalculated  using  only  the 
participant's  vested  account  balance. 

§1653.5    Procedures  for  payment  pursuant 
to  retirement  benefits  court  orders. 

(a)  If  a  qualifying  court  order  creates 
an  entitlement  to  a  portion  of  a  TSP 
account  under  this  part,  payment  will 
be  made  no  sooner  than  30  days  after 
the  Board's  decision  has  been  issued 
and  the  appropriate  tax  withholding 
notification  has  been  provided. 

(b)  A  payment  made  pursuant  to  a 
qualifying  court  order  will  be  made  only 
to  the  person(s)  specified  in  the  court 
order.  If  payment  is  to  be  made  to  the 
spouse  or  former  spouse  of  the 
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participant,  he  or  she  may  request  that 
the  TSP  transfer  all  or  a  portion  of  his 
or  her  payment  to  an  Individual 
Retirement  Arrangement  (IRA)  or  other 
eligible  retirement  plan.  Such  a  request 
must  be  made  by  fiUng  a  Spouse 
Election  to  Transfer  to  IRA  or  Other 
Eligible  Retirement  Plan,  and  must  be 
received  prior  to  payment. 

(c)  In  no  case  may  a  payment  made 
pursuant  to  a  qualifying  court  order 
exceed  the  participant's  vested  account 
balance,  excluding  any  outstanding  loan 
amount  as  of  the  end  of  the  month 
preceding  the  date  of  payment.  If  the 
entitlement  calculated  pursuant  to  this 
subpart  exceeds  the  participant's  vested 
account  balance  (excluding  any 
outstanding  loan  amount),  then  only  the 
vested  amount  in  the  account 
(excluding  the  outstanding  loan 
balance)  will  be  paid. 

(d)  The  entire  amount  of  an 
entitlement  created  by  a  qualifying  court 
order  must  be  disbiused  at  one  time.  A 
series  of  payments  will  not  be  made 
even  if  the  court  order  provides  for  such 
a  method  of  payment.  A  payment 


pursuant  to  a  court  order  extinguishes 
all  further  rights  to  any  payment  under 
that  order  even  if  the  entire  amount  of 
the  entitlement  could  not  be  paid.  Any 
further  award  must  be  contained  in  a 
separate  court  order. 

(e)  Payment  cannot  be  made  jointly  to 
more  than  one  person.  If  payment  is  to 
be  made  more  than  one  individual,  the 
order  must  separately  indicate  the 
amount  to  be  paid  to  each. 

(i)  In  order  to  make  a  payment 
pursuant  to  a  retirement  benefits  court 
order,  the  Board's  recordkeeper  must  be 
provided  with  the  full  name,  mailing 
address,  and  Social  Security  number  of 
the  payee,  even  if  the  pajTnent  is  being 
mailed  to  another  address. 

(g)  If  the  payee  dies  before  a  payment 
is  made  pursuant  to  a  qualifying 
retirement  benefits  court  order,  payment 
will  be  made  to  the  estate  of  the  payee, 
unless  otherwise  specified  by  the  court 
order.  If  the  participant  dies  before 
payment  is  made  pursuant  to  a 
qualifying  retirement  benefits  order 
entered  prior  to  the  participant's  death, 
the  order  will  be  honored  as  long  as  if 
is  submitted  to  the  Board  before 


payment  of  the  account,  regardless  of 
whether  the  order  was  received  by  the 
Board  prior  to  the  participant's  death. 

(h)  If  the  parties  to  a  divorce  or 
annulment  are  remarried,  or  a  legal 
separation  is  terminated,  a  new  court 
order  will  be  required  to  prevent 
payment  pursuant  to  a  previously 
submitted  qualifying  retirement  benefits 
court  order. 

(i)  Payment  to  a  person  (including  the 
estate  of  the  payee)  pursuant  to  a 
qualifying  retirement  benefits  court 
order,  made  in  accordance  with  this 
subpart,  bars  recovery  by  any  other 
person  pursuant  to  that  order. 

(j)  Payments  pursuant  to  qualifying 
court  orders  will  be  paid  pro  rata  from 
the  TSP  investment  funds,  based  on  the 
balance  in  each  fund  on  the  date  as  of 
which  the  payment  is  made.  The  Board 
will  not  honor  provisions  of  court 
orders  that  require  payment  to  be  made 
from  specific  investment  funds. 

Subpart  B— [Reserved] 

(FR  Doc.  94-26492  Filed  10-25-94:  8;45  am| 
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DEPARTMENT  OF  THE  INTEmOR 

Office  of  Surface  Mining  Reciamallon 
and  Enforcement 

30  CFR  Part  773 
RIN  1029-AB80 

Notification  and  Permit  Processing 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
proposes  to  amend  its  regulations  in 
response  to  a  petition  for  rulemaking. 
The  rulemaking  would  require  that  the 
regulatory  authority  provide  to  each 
person  who  was  a  party  to  an  informal 
conference  its  written  findings  granting, 
requiring  modification  of,  or  denying  a 
permit  application.  The  rulemaking 
would  also  require  both  that  an 
approved  permit  contain  in  its  permit 
area  only  lands  for  which  the  applicant 
has  established  a  right-to-enter  and 
commence  surface  coal  mining  and 
reclamation  operations,  and  that 
compliance  with  an  approved  permit  be 
based  on  activities  to  be  conducted 
solely  upon  such  lands. 
DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the  rule 
until  5  p.m.  Eastern  time  on  December 
27, 1994. 

Public  hearings:  OSM  will  hold  a 
public  hearing  on  the  proposed  rule,  at 
a  time  and  place  to  be  announced,  in 
Vincennes,  Indiana. 

Individuals  wishing  to  attend,  but  not 
testify  at  the  hearing,  should  contact  the 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT  beforehand  to 
verify  that  it  will  be  held.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  also  contact  the  person 
listed  un^er  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Written  comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record.  Room  660,  800 
North  Capitol  Street,  NW.,  Washington. 
DC  20001;  or  mail  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution 
Avenue,  Room  660NC,  Washington,  DC 
20240. 

Comments  may  also  be  sent  through 
the  Internet  to  the  Branch  of  Research 
and  Technical  Standards,  Internet 
address: 

17lB@osm.doi.CompuServe.com. 
Copies  of  any  messages  received 
electronically  will  be  filed  with  the 
Administrative  Record. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sco  i  Boyce.  Branch  of  Research  and 
Technical  Standards,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Room 
640NC.  Washington,  DC  20240; 
Telephone:  (202)  343-3839. 

SUPi|LEMENTARY  INFORMATION: 

I.  Puplic  Comment  Procedures 

II.  Background 

ni.  D  scussion  of  Proposed  Rule 
IV.  P  tx»dural  Matters 

I.  Pii  blic  Comment  Procedures 

Writ  en  Comments 

W  itten  comments  submitted  on  the 
prop  osed  rule  should  be  specific, 
shot  Id  be  confined  to  issues  pertinent 
to  thie  proposed  rule,  and  should 
explein  the  reason  for  any 
recoinraended  change.  Where 
practicable,  commenters  should  submit 
thre^  copies  of  their  comments  (see 
ADOAESSES).  Comments  received  after 
the  ( lose  of  the  comment  period  or 
delii  ered  to  addresses  other  than  those 
liste  1  above  (see  DATES)  may  not  be 
cons  idered  or  included  in  the 
Adn  inistrative  Record  for  the  final  rule. 

Pubic  Hearings 

Oi  IM  will  hold  a  public  hearing  on 
the  ]  roposed  rule,  at  a  time  and  place 
to  be  announced,  in  Vincennes,  Indiana. 
Any  person  interested  in  participating 
in  the  hearing  should  infonn  Scott 
Boyce  (see  FOR  FURTHER  INFORMATION 
CONTACT)  either  orally  or  in  writing  by 
5  p.m.  Eastern  time,  December  27, 1994. 
If  no  one  has  contacted  Mr.  Boyce  to 
express  an  interest  in  participating  in  a 
hearing  by  that  date,  the  hearing  will 
not  I  le  held.  If  only  one  person 
expr  Jsses  an  interest,  a  public  meeting 
rath(  r  than  a  hearing  may  be  held  and 
the  I  ssults  Included  in  the   * 
Adn  inistrative  Record. 

If  u  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber  and 
ensive  an  accurate  record,  OSM 
requests  that  persons  who  testify  at  the 
hearjng  give  the  transcriber  a  copy  of 
theie  testimony.  To  assist  OSM  in 
preparing  appropriate  questions,  OSM 
also  requests  that  persons  who  plan  to 
testify  submit'to  OSM  at  the  address 
prev  ously  specified  for  the  submission 
of  w  itten  comments  (see  ADDRESSES)  an 
advs  nee  copy  of  their  testimony. 

n.  B  iclcground 

In  a  letter  dated  September  29, 1992, 
Mr.  im  B.  Wyant  of  Vincennes,  Indiana, 
pres  snted  a  petition  for  rulemaking  to 
OSN  .  A  "Notice  of  availability  of  a 


petition  to  initiate  rulemaking  and 
request  for  comment"  was  published  in 
the  Federal  Register,  November  12, 
1992,  (57  FR  53670).  After  consideration 
of  the  petitioner's  requests  and  public 
comments  received  on  the  petition,  the 
Director  of  OSM  published  his  "Notice 
of  decision  on  petition  for  rulemaking" 
and  stated  that  "OSM  will  initiate 
Federal  rulemaking  proposing  to  revise 
the  permit  application  provisions  of  30 
CFR  773.15  to  require  notification  of  all 
parties  to  an  informal  conference  of  any 
decision  to  require  modification  of  the 
permit  application.  OSM  will  also 
initiate  a  rulemaking  to  revise  the  > 

provisions  of  30  CFR  778.15  to  address 
the  degree  to  which  lands  may  be 
included  in  the  permit  area  where  the 
permittee  does  not  have  the  right-to- 
enter."  (August  24. 1993,  58  FR  44630) 

m.  Discussion  of  Proposed  Rule 

Notification  Requirements 

OSM  proposes  to  modify  30  CFR 
773.15,  Review  of  Permit  Applications 
at  773.15(a)(1).  The  sentences  of  this 
subparagraph  would  be  redesignated  as 
(1),  (i)  and  (ii)  with  an  additional 
sentence  added  as  subsection  (iii).  The 
added  sentence  would  require  that  the 
regulatory  authority  "(p)rovide  a  copy  of 
the  written  decision  granting,  requiring 
modification  of,  or  denying  the  permit, 
and  stating  the  specific  reasons  for  the 
decision  to  the  permit  applicant  and  to 
each  person  who  was  a  party  to  the 
conference." 

OSM  is  proposing  to  revise  §  773.15(a) 
because  its  current  regulations  30  CFR 
773.19(b)(1)  only  require  the  regulatory 
authority  to  provide  written  notification 
of  its  final  decision  on  the  permit 
application  to  all  parties  to  an  informal 
conference.  Its  regulations  at  §  773.15(a) 
do  not.  however,  require  the  regulatory 
authority  to  provide  the  same 
notification  to  the  same  parties  when 
that  authority  requires  a  modification  of 
the  permit  application.  Section 
773.15(a)  would,  therefore,  be  reused  to 
require  the  regulatory  authority  to 
provide  parties  to  an  informal 
conference  the  same  notification  of 
decisions  modifying  the  permit 
application  as  for  decisions  approving 
or  denying  the  application. 

The  1979  final  permanent  regulations 
at  30  CFR  786.23(c)  originally  required 
the  regulatory  authority  to  notify  all 
parties  to  an  informal  conference  of  any 
decision  granting,  modifying  or  denying 
the  permit  application,  and  stating  the 
specific  reasons  therefor  in  the  decision. 
(March  13, 44  FR  15381)  This  required 
notice  provision  was  dropped  without 
explanation  in  the  1983  revision  of 
OSM's  permitting  regulations. 
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(September  28,  48  FR  44371,  44395) 
Thus,  under  the  current  30  part  773 
regulations,  and  as  noted  by  the 
petitioner,  concerned  parties  who  have 
taken  an  active  role  in  the  permitting 
process  through  participation  in 
informal  conferences  may  find  that 
regulatory  authority  decisions  requiring 
modification  of  the  permit  application 
are  conveyed  .solely  to  the  applicant. 
These  concerned  parties  would  receive 
no  feedback  on  important  permit 
application  issues  until  the  regulatory 
authority's  final  decision  on  the 
application  is  conveyed  to  all  parties 
pursuant  to  §  773.19(b)(1).  The  proposed 
fevisions  to  §  773.15(a)  would  address 
"his  inequity  by  reinstating  the  1979 
requirement  that  all  parties  to  an 
informal  conference  be  provided  the 
regulatory  authority's  written  decision 
granting,  modifying,  or  denying  the 
permit  application  and  stating  the 
specific  reasons  therefore  in  the 
decision. 

Permit  Processing 

In  OSM's  notice  of  decision  on  the 
petition  for  rulemaking  published  in  the 
Federal  Register  August  24, 1993,  the 
agency  stated  that  it  would  "initiate  a 
rulemaking  to  revise  the  provisions  of 
30  CFR  778.15  to  address  the  degree  to 
which  lands  may  be  included  in  the 
permit  area  where  the  permittee  does 
not  have  the  right-to-enter."  Later,  in 
considering  this  commitment,  OSM 
concluded  that  it  could  be  more 
appropriately  implemented  by 
proposing  revisions  to  §  773.15,  Review 
of  permit  applications,  and  30  CFR 
773.17,  Permit  conditions,  rather  than  to 
§  778.15,  Right-of-entry  information. 
Existing  section  773.15  would  therefore 
be  revised  to  add  paragraph  (c)(13) 
requiring  both  that  the  approved  permit 
contain  unly  lands  for  which  the 
applicant  has  established  a  right-to- 
enter  and  conduct  siuface  mining  and 
reclamation  operations  and  that 
compliance  with  the  operation  and 
reclamation  plans  be  based  upon 
activities  conducted  solely  upon  such 
lands. 

Note:  A  new  but  di^rent  subparagraph 
§  773.15(c)(13)  has  also  been  proposed  under 
the  remining  rulemaking.  (June  2, 1994, 59 
FR  28744)  If  both  this  and  the  remining 
rulemaking  are  finalized  as  proposed,  the 
(c)(l3)  subparagraph  of  the  second  effective 
rule  will  be  redesignated  as  (c)(14). 

Existing  §  773.17  would  also  be 
revised  to  be  consistent  with  proposed 
§  773.15(c)(13)  and  would,  as  a  permit 
condition,  impose  a  similar  requirement 
that  the  permit  area  of  an  approved 
permit  contain  only  lands  for  which  the 
applicant  has  established  a  right-to- 


enter  and  conduct  surface  mining  and 
reclamation  operations. 

Section  507(b)(9)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act),  30  U.S.C. 
1201  et  seq.,  states,  "the  applicant  shall 
file  with  the  regulatory  authority  on  an 
accurate  map  or  plan,  to  an  appropriate 
scale,  clearly  showing  the  land  to  be 
■  affected  as  of  the  date  of  the  application, 
the  area  of  land  within  the  permit  area 
upon  which  the  applicant  has  the  legal 
right-to-enter  and  commence  surface 
mining  operations  on  that  area  affected, 
and  whether  that  right  is  the  subject  of 
pending  court  litigation.  Provided,  That 
nothing  in  this  Act  shall  be  construed  as 
vesting  in  the  regulatory  authority  the 
jurisdiction  to  adjudicate  property  title 
disputes." 

The  Act  and  its  implementing 
regulations  are  silent  on  the  specific 
question  of  whether  the  approved 
permit  can  include  land  for  which  the 
applicant  does  not  have  right-of-entry 
("uncontrolled  land")  and  which  will 
not  be  disturbed  under  the  permit  imtil 
such  right-of-entry  is  obtained.  It  has, 
however,  been  OSM's  practice  under  its 
Federal  and  Indian  lands  programs  to 
allow  inclusion  in  the  permit 
application  of  land  for  which  the 
applicant  can  not  establish  right-of- 
entry  but  to  prohibit  inclusion  of  such 
land  in  the  permit  at  the  time  of 
issuance. 

Promulgation  of  this  Federal  practice 
as  a  national  rule  would  end  the 
practice  in  a  minority  of  approved 
program  States  of  allowing  inclusion  in 
the  approved  permit  of  land  for  which 
the  applicant  does  not  have  right-of- 
entry.  The  owners  of  such  lands  often 
complain  that  this  inclusion  clouds 
their  title,  depresses  their  property 
values,  and  interferes  with  their  ability 
to  enjoy  their  property  rights. 

The  language  oi  proposed 
§773.15(c)(13)  "(t)he  applicant  has 
demonstrated  that  the  approved  permit 
area  contains  only  lands  for  whidi  the 
applicant  has  established  a  right-to- 
enter  and  conduct  surface  coal  mining 
and  reclamation  operations"  and  similar 
language  in  proposed  §  773.17(a)  are 
intended  to  prohibit  the  inclusion  of 
imcontrolled  land  in  the  permit  area  of 
approved  permits. 

OSM's  oversight  of  those  State 
programs  allowing  uncontrolled  land  in 
the  (>ermit  area  of  approved  permits  has 
shown  that  the  validity  of  the  operation 
and  reclamation  plans  required  by  30 
CFR  part  780  may  be  substantially 
compromised  by  the  applicant's 
subsequent  inability  to  gain  access  to 
blocks  of  land  within  the  permit  area 
upon  which  the  plans  were  predicated. 
Examples  exist  where  central  elements 


upon  which  approval  was  based 
required  modification  when  the 
applicant  subsequently  was  unable  to 
obtain  access  to  required  land.  In 
various  instances,  proposed  spoil  and 
soil  storage  areas,  borrow  areas,  and 
facility  areas  have  been  unavailable  for 
use.  Sediment  control  strategies  have 
been  compromised  when  land  for 
sediment  ponds  and  diversion  ditches 
in  the  approved  operation  and 
reclamation  plans  was  unavailable. 
Changes  have  occurred  which  require 
recalculation  of  the  bond  amount.  While 
OSM  recognizes  the  need  for  operation 
and  reclamation  plans  to  be  dynamic 
enough  to  accommodate  new 
information  and  imexptected  conditions 
that  may  develop,  changes  such  as  those 
described  militate  against  the  credibility 
of  OSM's  regulatory  scheme  which  is  to 
be  based  upon  the  approval  or  rejection 
of  accurate  and  reliable  operation  and 
reclamation  plans.  Accordingly,  and  in 
partial  response  to  industry's  comments 
discussed  below,  OSM  is  also  prop>osing 
that  §  773.15(c)(13)  include  the 
requirement  that  compliance  with  the 
operation  and  reclamation  plans  be 
based  upon  activities  to  he  conducted 
solely  upon  lands  for  which  the 
applicant  has  the  right-to-enter  and 
conduct  surface  mining  and  reclamation 
operations.  This  language  is  intended  to 
put  all  parties  on  notice  that  operation 
and  reclamation  plans  included  in  the 
approved  permit  cannot  be  based  on 
activities  to  be  conducted  on 
uncontrolled  land. 

Several  commenters  opposing  the 
petition  argued  that  the  inclusion  of 
uncontrolled  land  in  the  permit  areas  of 
permit  applications  and  approved 
permits  is  necessary  to  accommodate 
the  complexities  of  real  estate 
transaction  involved  in  mine  plan 
development  and  to  allow  for 
environmental  planning  based  on  a 
more  conceptually  complete  mining  and 
reclamation  plan.  While  OSM 
acknowledges  that  inclusion  of 
uncontrolled  lands  in  an  approved 
permit  may  allow  the  formulation  of  a 
comprehensive  and  cumulative 
operation  and  reclamation  plan  and 
environmental  analysis,  such  plans  and 
analysis  may  not  prove  reliable  and, 
therefore,  may  not  provide  the 
regulatory  authority  v«th  a  reasonable 
basis  for  concluding  that  the  lands  for 
which  the  applicant  has  right-of-entry 
can  actually  be  mined  and  reclaimed  in 
accordance  with  the  Act  and  in 
compliance  with  its  implementing 
regulations.  30  CFR  773.15(c)  (1),  (2) 
and  780.2.  Neither  would  the 
commenter's  suggestion  that  the 
approved  permit  be  conditioned  to 
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authorize  mining  only  on  lands  for 
which  right-of-entry  is  obtained  address 
this  potential  defect  in  the  permitted 
operation  and  reclamation  plans  and 
associated  environmental  analysis. 

Proposed  §§  773.l5(c)(l3)  and 
773.17(a)  would  not  preclude  inclusion 
under  §  778.15(a)  of  a  reasonable 
amount  of  uncontrolled  land  in  the 
permit  application  thus  accommodating 
the  need  for  continued  real  estate 
transactions  during  the  permit  review 
process  and  facilitating  the  development 
of  environmental  projections  based  on 
mining  and  reclamation>on  a  scale  the 
applicant  plans  to  achieve.  However, 
under  the  proposed  rule  permit  issuance 
would  be  predicated  upon  the  existence 
of  a  clearly  discernible  and  finite  permit 
area  in  the  operation  and  reclamation 
plans  where  the  applicant's  ability  to 
obtain  right-of-entry  is  not  a  variable 
that  would  influence  the  execution  of 
the  plans  as  approved. 

In  practical  terms,  the  requirement  of 
proposed  §  773.15(c)(13)  that 
"compliance  with  the  operation  and 
reclamation  plans  is  based  upon 
activities  to  be  conducted  solely  upon 
such  lands"  means  that  immediately 
prior  to  permit  issuance  the  regulatory 
authority  must  reassess  the  legitimacy  of 
the  applicant's  operation  and 
reclamation  plans  taking  into  account 
the  impact  of  the  applicant's  lack  of 
access  to  any  uncontrolled  land.  Loss  of 
a  piece  of  land  necessary  for  the 
accomplishment  of  the  operation  or 
reclamation  plan  could  require  permit 
modification  or  permit  denial.  It  is 
anticipated  that  the  §  773.15(c)(13) 
requirement  will  militate  against^ 
inclusion  in  the  permit  application  of 
properties  for  which  the  applicant  is 
unlikely  to  obtain  right-of-entry  by  the 
time  of  permit  issuance.  This  should  in 
turn  accrue  to  the  benefit^  of  landowners 
who  never  wanted  their  properties 
included  in  the  permit  application.  It 
should  also  accrue  to  the  benefit  of  the 
environment  as  planning  would  be 
based  on  more  plausible  real  estate 
projections. 

Proposed  §§  773.15(c)(13)  and 
773.17(a)  are  seen  as  striking  a 
reasonable  balance  between  not 
unnecessarily  burdening  the  legitimate 
mining  industry  and  protecting  the 
rights  of  landowners  while  providing 
the  regulatory  authority  with  the 
accurate,  comprehensive  and  reliable 
information  it  needs  to  comply  writh  its 
responsibiUties  under  30  CFR 
773.15(c)(1).  (2)  and  780.2.  These 
proposals  are  not  intended  to  alter 
existing  standards  for  establishing  right- 
of-entry.  They  merely  require  that  the 
applicant  must  demonstrate  that  the 
permit  area  of  the  approved  permit 


COD  tains  only  lands  for  which  he  has 
esti  iblished  a  right-of-entiy. 

IV.  Procedural  Matters 

Fet  era!  Paperwork  Reduction  Act 

1  his  rule  does  not  contain 
infi  trmation  collection  requirements 
wh  ch  require  approval  by  the  Office  of 
Ma  lagement  and  Budget  under  44 
U.S  .C  3501  et  seq. 

£x<  cutive  Order  12866 

1  his  proposed  rule  does  not  require 
Off  ce  of  Management  and  Budget 
rev  ew  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

1  he  Department  of  the  Interior  has 
det  ;nnined,  pursuant  to  the  Regulatory 
Fie  ability  Act,  5  U.S.C.  601  et  seq.,  that 
the  proposed  rule  will  not  have  a 
sigi  tificant  economic  impact  on  a 
sut  stantial  number  of  sm^U  entities. 
Alt  lough  OSM  does  not  have  data  on 
the  number  of  coal  mine  operations  or 
the  number  of  landowners  and  amount 
of  ftind  that  would  be  affected  by  this 
rule,  data  obtained  from  OSM  Field 
Off  ces  on  14  States  indicates  that  only 
3  o '  those  States  do  not  notify 
pai  iicipants  as  to  the  outcome  of 
infi  )rmal  conferences,  and  that  only  6 
oxii  of  18  States  for  which  data  is 
available  allow  land  in  the  permit  area 
of  an  approved  permit  for  which  the 
applicant  does  not  have  right-of-entry 
aut  lorization.  However,  to  notify  the 
pai  Licipants  to  a  conference  of  the 
ou'  come  of  that  conference  is  a 
pn  cedural  type  of  action  entaiUng 
mi  lor  economic  consequences 
coi  iprlsed  of  the  cost  of  mailing  notices 
to  the  participants,  and  to  require  that 
an  applicant  have  right-of-entry 
autporization  to  all  lands  included  in 
thel  permit  area  of  an  approved  permit 
do4s  not  take  any  economic  rights  from 
the!  applicant,  nor  does  it  impose 
significant  additional  costs  on  the 
ap]  ilicant.  Therefore,  the  proposed 
rev  isions  are  not  expected  to  be  of 
ecc  nomic  significance. 

Na  \ional  Environmental  Policy  Act 

( )SM  has  prepared  a  draft 
en^  ironmental  assessment  (EA),  and  has 
ma  ie  a  tentative  finding  that  the 
pre  posed  rule  would  not  significantly 
affi  tct  the  quality  of  the  human 
em  ironment  vinder  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of    969  (NEPA).  42  U.S.C.  4332(2)(C). 
Th )  EA  is  on  file  in  the  OSM 
Ad  ministrative  Record  at  the  address 
spi  cified  previously  (see  ADDRESSES). 
An  EA  will  be  completed  on  the  final 
ruK  and  a  finding  made  on  the 
significance  of  any  resulting  impacts 
pr  sr  to  promulgation  of  the  final  rule. 


Civil  Justice  Reform 

This  proposed  rule  has  been  reviewed 
under  the  applicable  standards  of 
section  2(b)(2)  of  Executive  Order 
12778.  Civil  Justice  Reform  (56  FR 
55195).  In  general,  the  requirements  of 
section  2(b)(2)  of  Executive  Order  12778 
are  covered  by  the  preamble  discussion 
of  this  proposed  rule.  Additional 
remarks  follow  concerning  individual 
elements  of  the  Executive  Order: 

A.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation? 

The  proposed  rule  would  have  the 
same  preemptive  effect  as  other 
standards  adopted  pursuant  to  SMCRA. 
To  retain  primacy.  States  have  to  adopt 
and  apply  standards  for  their  regulatory 
programs  that  are  no  less  effective  than 
those  set  forth  in  OSM's  rules.  Any  State 
law  that  is  inconsistent  with  or  that 
would  preclude  implementation  of  this 
proposed  rule  would  be  subject  to 
preemption  under  SMCRA  section  505 
and  implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  the  proposed 
rules  would  result  in  preemption  of 
State  law,  the  provisions  of  SMCRA  are 
intended  to  preclude  inconsistent  State 
laws  and  regulations.  This  approach  is 
established  in  SMCRA,  and  has  been 
judicially  affirmed.  See  Model  v. 
Vir^nia  Surface  Mining  and 
Reclamation  Ass  n.  452  U.S.  264  (1981). 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any, 
including  all  provisions  repealed  or 
modified. 

This  rule  modifies  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  this  rule. 

C.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affeaed 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  SMCRA. 

D.  What  is  the  Retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA,  30 
U.S.C.  1276(a). 
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Prior  to  any  judicial  challenge  to  the 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  may  be  found 
at  43  CFR  part  4.  In  situations  involving 
State  regulatory  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items. 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

Tne  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

Author:  The  principal  author  of  this  rule 
is  Scott  Boyce,  Branch  of  Research  and 
Technical  Standards,  Office  of  Surface 
Mining  Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NVV.,  Room  640NC, 
Washington,  DC  20240;  Telephone:  (202) 
343-3839. 

List  of  Sublects  in  30  CFR  Part  773 

Administrative  practice  and 
procedure.  Permit  processing.  Public 


participation.  Notification  of  decisions. 
Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

Dated:  September  26. 1994. 
Bob  Armstntng, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Accordingly,  OSM  proposes  to  amend 
30  CFR  Part  773  as  follows: 

PART  77a— REQUIREMENTS  FOR 
PERMITS  AND  PERMIT  PROCESSING 

1.  The  authority  citation  for  Part  773 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  as 
amended;  16  U.S.C.  470  et  seq.:  16  U.S.C. 
1531  et  seq.;  16  U.S.C.  661  et  seq.;  16  U.S.C. 
703  et  seq.;  16  U.S.C.  668a;  16  U.S.C.  469  et 
seq.:  16  U.S.C.  470aa  et  seq.;  and  Pub  L  100- 
34. 

2.  Section  773.15  is  amended  by 
revising  paragraph  (a)(1);  and  adding  a 
new  paragraph  (c)(13)  to  .read  as  follows: 

§  773.1 5    Review  of  permit  applications. 

(a)*  *  • 

(1)  The  regulatory  authority  shall — 

(i)  Review  the  application  for  a 
permit,  revision,  or  renewal;  written 
comments  and  objections  submitted; 
and  records  of  any  informal  conference 
or  hearing  held  on  the  application  and 
issue  a  vmtten  decision,  within  a 
reasonable  time  set  by  the  regulatory 
authority,  either  granting,  requiring 
modification  of,  or  denying  the 
application. 

(ii)  If  an  informal  conference  is  held 
under  §  773.13(c),  make  a  decision 


within  60  days  of  the  close  of  the 
conference,  imless  a  later  time  is 
necessary  to  provide  an  opportimity  for 
a  hearing  under  paragraph  (b)(2)  of  this 
section;  and 

(iii)  Provide  a  copy  of  the  written 
decision  granting,  requiring 
modification  of,  or  denying  the  permit, 
and  stating  the  specific  reasons  for  the 
decision  to  the  permit  applicant  and  to 
each  person  who  was  a  party  to  the 
conference. 

•  •        •        •        • 

(c)  •  *  • 

(13)  The  applicant  has  demonstrated 
that  the  approved  permit  area  contains 
only  lands  for  which  the  applicant  has 
established  a  right-to-enter  and  conduct 
surface  coal  mining  and  reclamation 
operations  and  that  compliance  with  the 
operation  and  reclamation  plans  is 
based  upon  activities  to  be  conducted 
solely  upon  such  lands. 

*  •        •        •        • 

3.  Section  773.17.  paragraph  (a),  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

%  773.1 7    Pennit  conditions. 


(a)  *  •  *  The  permit  area  of  an 
approved  permit  shall  contain  only 
lands  for  which  the  applicant  has 
established  a  right-to-enter  and  conduct 
surface  coal  mining  and  reclamation 
operations. 
•        •        •  -     *        • 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CPR  Parts  203, 234.  and  3500 
[Docket  No.  R-M-1688;  FR-3255-F-03] 
RIN  2502-AF77 

Real  Estate  Settlement  Procedures  Act 
(Regulation  X):  Escrow  Accounting 
Procedures 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  This  Hnal  rule  establishes 
escrow  accounting  procedures  under 
Sections  6(g)  and  10  of  the  Real  Estate 
Settlement  Procedures  Act,  12  U.S.C. 
2605(g)  and  2609  (RESPA).  It  establishes 
a  nationwide  standard  accounting 
method  known  as  aggregate  accounting. 
The  rule  requires  servicers  to  use  the 
aggregate  accounting  method  for  escrow 
accounts  involving  federally  related 
mortgage  loans  that  are  settled  on  or 
after  the  effective  date  of  this  rule.  It 
provides  a  three-year  phase-in  period 
for  existing  escrow  accounts  to  convert 
to  the  aggregate  accounting  method.  In 
addition,  the  final  rule  establishes 
formats  and  procedures  for  initial  and 
annual  escrow  account  statements.  By 
this  rulemaking,  the  Department  is 
implementing  the  Section  10 
amendments  made  in  section  942  of  the 
Cranston-Gonzalez  National  A^ordable 
Housing  Act.  Conforming  changes  are 
also  made  to  appropriate  Federal 
Housing  Administration  (FHA) 
provisions  in  parts  203  and  234. 
EFFECTIVE  DATE:  April  24,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Reid,  Research  Economist, 
Office  of  Policy  Development  and 
Research,  Room  8212,  phone  (202)  708- 
0421  or  (202)  708-0770  (TDD).  For  legal 
questions,  contact  Grant  E.  Mitchell, 
Senior  Attorney  for  RESPA,  Room 
10252.  phone  (202-708-1552),  or 
Kenneth  A.  Markison,  Assistant  General 
Counsel  for  GSE/RESPA,  Room  10252, 
phone  (202-708-3137)  (these  are  not 
toll-free  numbers).  The  address  for  the 
above-listed  jjersons  is:  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW,  Washington,  DC 
20410-0500. 

SUPPt^MENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 


be  m  approved  by  the  Office  of 
Ml  inagement  and  Budget  (OMB),  under 
s&  tion  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501- 
35^0],  and  assigned  OMB  control 
nuknber  2502-0501. 

I.  Background 

:  lection  10  of  the  Real  Estate 
Se  tlement  Procedures  Act  of  1974 
(R  !SPA)  (12  U.S.C.  2609)  sets  oM  the 
sta  lutory  limits  on  the  amounts  tnat 
ler  ders  may  legally  require  borrowers  to 
de  )osit  in  escrow  accounts.  The 
sta  tutory  language  of  Section  10  is 
CO]  nplex.  It  has  been  subject  to 
in(  reasing  controversy.  At  times  the- 
sis lute  uses  the  term  "lender"  and  at 
otl  er  times  it  uses  the  term  "servicer." 
A  ender  creates  a  loan  obligation  but 
m{  y  or  may  not  service  the  loan.  Within 
thi  5  rule,  HUD  uses  the  term  servicer  to 
in<  lude  the  lender  when  the  lender 
pe:  forms  the  servicing  function. 

I  lection  10(a)  of  RESPA  limits  the 
am  ounts  that  a  lender  may  charge  a 
ba  rower  at  the  creation  of  an  escrow 
aa  ount  and  during  the  lifetime  of  the 
aaount.  Section  10(a)(1)  sets  limits  on 
chi  irges  to  a  borrower  when  a  lender 
cr«  ates  an  escrow  account.  At  the  time 
th«  lender  creates  an  escrow  account, 
th«  lender  may  only  charge  the  borrower 
an  amount  sufficient  to  pay  the  charges 
res  jecting  the  mortgaged  property,  such 
as  axes  and  insurance,  that  are 
att  ibutable  to  the  period  from  the  date 
su«  h  payment(s)  were  last  paid  until  the 
fin  t  full  installment  payment  under  the 
mc  rtgage.  In  addition,  the  lender  may 
chi  rge  the  borrower  a  cushion  to  cover 
un  mtidpated  expenses.  The  statute 
lin  its  the  cushion  to  one-sixth  of  the 
estimated  total  annual  payments  from 
thd  account. 

i  ection  10(a)(2)  sets  limits  on  charges 
to  i  I  borrower  over  the  rest  of  the 
lif<  time  of  the  escrow  account.  It 
pr<  vides  that  a  lender  may  charge  a 
boi  rower  a  monthly  sum  equal  to  one- 
twi  ilfth  of  the  total  annual  escrow 
pa;  ments  that  the  lender  reasonably 
ani  cipates  paying  fron)  the  account.  In 
ad(  ition,  a  lender  may  add  an  amount 
to :  naintain  a  cushion  equal  to  one-sixth 
of  *  he  estimated  total  annual  payments 
fro  n  the  account. 

:  ection  10(c)  of  RESPA  requires  a 
sei  /icer  to  provide  a  borrower  with 
ini  ial  and  annual  escrow  accoimt 
sta  ements.  Section  10(d)  sets  forth  the 
pe:  lalty  provisions  for  a  servicer's 
fai  ure  to  provide  the  required 
sta  ements.  Section  6(g)  of  RESPA 
pr<  vides  that  if  the  servicer  has  required 
an  escrow  account,  then  the  servicer 
sh)  11  make  disbursement  payments  for 
thq  escrow  account  items  in  a  timely 
ma  nner  as  such  payments  become  due. 


Historically,  HUD  had  only 
interpreted  the  escrow  accoimting 
portions  of  Section  10  by  informal 
opinion  and  one  Interpretive  Rule, 
dated  January  21, 1993  (58  FR  5520). 
Litigation  initiated  by  various  State 
Attorneys  General  and  private  class- 
action  plaintiffs  raised  serious  questions 
about  what  RESPA  permitted  in  this 
regard  and  fueled  a  debate  about  the 
extent  of  "overescrowing"  in  the 
industry.  The  Secretary  decided  that 
HUD  needed  to  fulfill  its  responsibility 
to  protect  consumers  by  setting  forth 
clear,  specific  guidance  on  escrow 
practices.  Therefore,  the  Department 
initiated  this  rulemaking  process. 

On  December  3, 1993  (58  FR  64065), 
the  Department  published  its  proposeid 
rule  seeking  public  comments.  After 
reviewing  the  comments,  the 
Department  developed  this  final  rule, 
which  is  consistent  with  the  consumer- 
oriented  approach  aimoimced  by  the 
Secretary  in  the  proposed  rule.  This 
final  rule  will: 

(1)  Reduce  the  cost  of 
homeownership.  by  ensuring  that  funds 
are  not  held  in  escrow  accounts  in 
excess  of  the  amounts  necessary  to 
protect  the  lenders'  interests  in 
preserving  the  collateral; 

(2)  Establish  reasonable,  imiform 
practices  for  escrow  accounting;  and 

(3)  Provide  servicers  with  clear, 
specific  guidance  on  the  requirements  of 
Section  10. 

In  the  proposed  rule,  new  §  3500.17 
set  out  HUD's  regulations  for  escrow 
accounts  subject  to  RESPA.  The 
proposed  rule  covered  any  escrow 
account  established  in  connection  with 
a  federally  related  mortgage  loan.  It 
provided  HUD's  interpretation  of  what 
was  a  permissible  cushion  and  what 
was  an  overcharge  to  the  borrower's 
escrow  accounts.  The  proposed  rule 
articulated  HUD's  new  policy  requiring 
aggregate  accounting  analysis  on  all  new 
escrow  accounts.  The  proposed  rule  set 
out  the  requirements  for  initial  and 
annual  escrow  account  statements.  The 
rule  also  proposed  a  delayed  effective 
date  to  provide  sufficient  time  for 
servicers  to  implement  the  regulatory 
requirements. 

When  issuing  the  proposed  rule,  HUD 
reviewed  existing  escrow  accounting 
proc-edures.  A  prevalent  practice  exists, 
called  single-item  analysis,  where  a 
lender  accounts  for  each  escrow  item 
separately.  The  lender  may  collect  more 
money  under  a  single-item  analysis 
accounting  than  under  aggregate 
analysis  accounting.  An  aggregate 
accounting  method  is  one  in  which  the 
sufficiency  of  the  funds  is  determined 
by  analyzing  the  escrow  account  as  a 
whole.  Attorneys  General  of  numerous 
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States  have  claimed  that  single-item 
analysis  has  resulted  in  substantial  over- 
escrowing of  consumers'  money.  The 
Attorneys  Generals  interpreted  Section 
10  as  requiring  aggregate  accoimting 
practices  to  determine  the  maximum 
account  balances. 

HUD's  own  escrow  study  found  that 
too  many  accounts  were  over-escrowed 
and  too  much  of  consumers'  funds  was 
being  held  by  mortgage  servicers.  In  the 
proposed  rule,  HUD  aimounced  its 
determination  that  servicers  should  be 
required  to  analyze  all  new  escrow 
accounts  on  an  aggregate  accounting 
basis.  HUD  proposed  to  provide  a  three- 
year  phase-in  period  after  the  rule's 
publication  date  for  existing  accounts  to 
be  converted  to  an  aggregate  accounting 
methodology.  HUD  requested  comments 
on  its  proposed  rule  and  received  142 
comments  through  the  February  1, 1994, 
due  date. 

Discussion  of  the  Comments  HUD 
Received 

General 

Five  commenters  specifically 
supported  the  proposed  rule  (two 
mortgage  companies,  one  attorney,  one 
bank,  and  a  government  agency).  Seven 
comments  supported  the  rule,  but  with 
recommended  clarifications  or 
revisions.  Twenty  commenters 
supported  industry  standardization. 
Fifteen  flatly  opposed  the  proposed  rule 
for  various  reasons.  Some  argued  that 
HUD  was  overly  interfering  in  escrow 
industry  practices. 

HUD  believes  that  the  final  rule  will 
end  uncertainty  that  now  exists  within 
the  industry.  HUD  is  providing  clear 
standards  for  the  servicing  industry  to 
follow.  Congress  explicitly  provided 
HUD  with  regulatory  authority  to 
interpret  the  Act  to  further  its  purpose. 
This  regulation  is  well  within  HUD's 
rulemaking  authority. 

Eighteen  commenters  requested  an 
additional  comment  period  or  the 
opportunity  to  participate  in  hearings. 
Although  the  Diepartment  considered 
requests  for  additional  time  for 
comments  and  hearings,  it  concludes 
that  it  has  sufficient  information  to 
complete  rulemaking  without  more 
input. 

Costs  of  Implementation 

Forty-four  commenters  (19  mortgage 
companies,  16  banks,  4  attorneys.  4 
associations,  and  1  government  agency) 
expressed  concern  about  the  cost  of 
redesigning  software  systems  to  perform 
the  aggregate  analysis  and  to  complete 
the  required  statements.  Many 
commenters  indicated  that  the  expense 
of  systems  design  and  implementation. 


staff  training,  and  additional 
administrative  efforts  would  far 
outweigh  any  potential  benefit  provided 
to  consimaers.  In  reviewing  these 
comments,  the  Department  balanced  the 
short-term  cost  considerations  against 
the  long-term  advantages  of 
standardized  nationwide  requirements 
for  escrow  accounts  and  consumer 
savings.  The  Department  concludes  that 
the  long-term  benefits  outweigh  the 
short-term  costs. 

Phase-in  and  Implementation  Periods 

The  proposed  rule  provided  a  180-day 
period  for  persons  to  implement  its 
provisions  concerning  aggregate 
accounting  practices  for  new  escrow 
accounts.  Sixty-seven  commenters  (33 
mortgage  companies,  20  banks,  7 
associations,  5  attorneys,  and  2 
govermnent  agencies)  requested  that  the 
180-day  period  be  extended  to  12  or  18 
months.  They  cited  changes  in  software, 
staff  training,  and  other  administrative 
burdens  as  reasons  for  the 
implementation  extension.  Several 
commenters  also  stated  that  there  would 
be  no  incentive  to  maintain  dual 
systems  for  pre-  and  post-rule  accounts 
because  dual  systems  would  be  too 
costly  and  difficult  to  administer. 
Sixteen  commenters  observed  that  if  the 
implementation  period  was  extended  to 
at  least  one  year,  the  phase-in  period  for 
pre-rule  activity  should  be  eliminated. 
Three  commenters  supporting  the 
phase-in  of  pre-rule  escrow  accounts 
suggested  that  HUD  should  not  require 
the  disclosures  proposed  in  the  rule 
during  the  phase-in  period.  Four 
commenters  requested  that  the 
implementation  date  be  extended  to  two 
to  three  years. 

While  recognizing  that  a  180-day 
implementation  period  for  new 
accounts  is  demanding,  the  Secretary 
congludes  that  this  rule  will  save 
consumers  money  and  that  it  should  be 
implemented  as  quickly  as  possible. 
Moreover,  HUD  alerted  the  mortgage 
servicing  and  software  industry  in 
December  1993  of  its  intention  to 
implement  aggregate  accounting 
requirements.  The  Secretarj-  believes  the 
affected  industries  are  capable  of 
developing  the  necessary  systems 
vdthin  the  180-day  implementation 
period.  This  final  rule  therefore  carries 
forward  the  180-day  implementation 
period. 

The  Department  further  believes  that 
permitting  a  three  year  phase-in  period 
for  existing  accounts  is  appropriate.'  It 


is  a  fiair  way  to  apply  aggregate 
accounting  requirements  to  existing 
escrow  accounts.  During  the  three  year 
phase-in  period,  a  considerable  number 
of  existing  escrow  accounts  will  likely 
be  terminated  as  residential  property  is 
sold  or  mortgages  are  refinanced  and 
new  escrow  accounts  established.  The 
three-year  requirement  sets  an 
appropriate  balance  between  sensitivity 
to  servicer  expectations  regarding  the 
price  of  servicing  and  concern  that  the 
desired  policy  is  implemented  for 
consumers  as  quickly  as  reasonable.  The 
three  year  phase-in  period  provides  a 
specific  date  when  all  escrow  accounts 
are  subject  to  aggregate  accounting 
requirements.  HUD  acknowledges  that 
servicers  may  have  purchased  servicing 
rights  at  premiums  based,  among  other 
things,  on  the  expectation  of  doing 
single-item  accounting.  However, 
because  HUD  has  provided  notice 
nearly  four  years  in  advance  of  the 
conversion  date,  the  pricing  of  servicing 
will  adjust  accordingly  (if  it  has  not 
already). 

Interest  on  Escrow  Accounts  and  Single- 
Item  Escrow  Accounts 

Commenters  asked  whether  the  final 
rule  would  address  interest  on  escrow 
accounts.  Seven  commenters  suggested . 
that  the  rule  specifically  exempt 
servicers  that  either  pay  interest  on 
escrow  accounts  or  service  only  one 
escrow  item.  These  commenters 
believed  that  a  required  interest 
payment  on  escrow  account  balances 
would  create  a  disincentive  to  ser\icers 
to  over-escrow. 

After  considering  the  comments,  the 
Department  determines  that  it  will  not 
create  the  requested  exemptions.  The 
Department  does  not  interpret  Section 
10  of  RESPA  as  providing  the 
Department  with  legal  authority  to 
require  payment  of  interest  on  escrow 
accounts.  Where  interest  is  required,  it 
is  a  matter  of  State  law,  writh  fourteen 
States  requiring  that  some  amount  of 
interest  be  paid  on  escrow  account 
funds. 

Where  there  is  only  one  escrow- 
account  item  in  the  escrow  account, 
there  is  no  difference  in  the  outcome 
between  these  two  accounting  methods. 
Nonetheless,  HUD  believes  it 
appropriate  for  escrow  accounts  with 
only  one  escrow  item  to  conform  to  the 


'  Until  the  conversion  date  for  pre-rule  accounts, 
both  single-item  (iodividual-item)  analysis  and 
aggregate  analysis  methods  are  acceptable 
accounting  methods,  as  are  accounting  methods 


that  combine  characteristics  of  both  the  foregoing 
methods  (sometimes  termed  "hybrid  accounting 
methods"),  as  long  as  use  of  any  such  method  does 
not  result  in  payTnents  or  cushions  in  excess  of 
those  that  result  from  escrow  account  analysis  using 
the  single-item  analysis  method.  For  post-rule 
accounts,  aggregate  analysis  is  the  only  acceptable 
accounting  method  to  conduct  escrow  account 
analysis  to  ensure  compliance  with  the  limits 
imposed  by  this  regiiUtion. 
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mle  requirements.  To  enhance  industry 
standaidization,  HUD  applies  the  final 
rule  to  all  escrow  accounts  involving  a 
federally  related  mortgage  loan, 
regardless  of  the  number  of  escrow 
account  items  within  the  escrow 
account. 

Termination  of  Escrow  Accounts 

Two  commenters  asked  HUD  to 
address  whether  a  borrower  could 
terminate  his/her  escrow  account  when 
the  loan  was  paid  down  to  a  certain 
amount  (similar  to  provisions  included 
in  a  proposed  escrow  account  reform 
bill  introduced  in  Congress).  The 
Department  beUeves  it  has  no  authority 
under  Section  10  to  regulate  when  a 
borrower  may  terminate  an  escrow 
accoimt  based  on  a  loan-to-value  ratio  or 
otherwise.  HUD  encourages  borrowers 
to  turn  to  the  mortgage  documents  for 
guidance.  Additionally,  major 
secondary  market  purchasers  have 
estabhshed  standards  for  termination  of 
escrow  accounts.  Also,  a  borrower  may 
simply  ask  the  servicer  to  exercise 
discretion  in  terminating  an  escrow 
account. 

Definitions 

Annual  Escrow  Account  Statement 

Many  commenters  requested  that 
HUD  clarify  its  terms  or  definitions  to 
be  consistent  with  industry  terminology, 
the  National  Affordable  Housing  Act 
(Pub.  L.  101-625.  approved  November 
28. 1990)  (NAHA).  or  terms  used  by 
other  Federal  agencies.  Thirteen 
commenters  requested  clarification  of 
the  term  "annual  escrow  account 
statement".  Many  commenters  thought 
that  the  E)epartment  had  commingled 
the  requirements  for  the  annual  escrow 
account  statement,  as  set  forth  in 
NAHA.  with  the  requirements  for  an 
annual  escrow  analysis.  The  Mortgage 
Bankers  Association  (MBA) 
recommended  that  "HUD  retain  the 
definition  of  annual  escrow  account 
statement  as  defined  in  the  proposed 
rule  for  escrow  account  statements 
published  in  the  Federal  Register  on 
December  9, 1991."  (56  FR  64445.)  The 
MBA  argued  that  the  previous  definition 
would  alleviate  any  confusion  about  the 
timing  of  the  annual  escrow  accoimt 
statements  and  annual  escrow  analysis. 
In  addition,  the  MBA  stated  that  the 
previous  definition  of  "annual  escrow 
account  statement"  took  into  accotmt 
the  industry  practice  of  generally 
performing  escrow  analyses  after  the 
largest  escrow  account  item  was  paid. 

HUD  defines  an  annual  escrow 
account  statement  as  a  statement 
containing  the  information  required  in 
§  3500.17(1)  that  a  servicer  must  submit 


to  the! 
en|iof 


!  borrower  within  30  days  of  the 
^    if  the  escrow  account  computation 
yetr.  This  definition  comports  with  the 
Ml  lA  recommendation,  llie  comments 
coi  rectly  observed  that  the  annual 
sta  tements  and  the  escrow  account 
am  ilysis  are  "commingled."  HUD 
coi  tsiders  tm  escrow  account  analysis 
no  lessary  to  make  the  annual  escrow 
ac<  oimt  statement  meaninghil.  Thus, 
th<  rule  clearly  requires  the  servicer  to 
COI  iduct  an  escrow  account  analysis  at 
th^  end  of  the  escrow  accoimt 
computation  year.  Howevo',  the  final 
rufe  provides  servicers  with  flexibility 
in  letting  the  escrow  account 
co»iputation  year.  HUD's  rule  therefore 
allj)ws  the  industry  to  continue  the 
practice  of  conducting  the  escrow 
analysis  after  paying  the  largest  escrow 
acooimt  item. 

Cushion  and  Pre-Accnial 

Nine  commenters  requested 
clarification  of  the  definitions  of 
cushion  and  pre-accrual.  The  proposed 
rule  defined  the  cushion  to  mean  funds 
than  a  servicer  could  require  a  borrower 
to  jay  into  an  escrow  account  to  cover 
unanticipated  disbursements  or  to  cover 
disbursements  made  before  the 
bo^ower's  payments  are  available  in  the 
acqount.  The  proposed  rule  defined 
"pie-accrual"  to  be  a  practice  that  some 
servicers  employed  under  which  funds 
ne^ed  for  disbursement  from  an 
esc  row  account  are  required  to  be  on 
dej  osit  in  the  account  at  a  date  prior  to 
the  disbursement  date.  Both  terms  were 
sul  ject  to  the  limitations  of  paragraph 
(c)  3f  the  section.  Paragraph  (c)(6)  of  the 
pre  posed  rule  prohibited  the  use  of  pre- 
acc  rual  on  post-rule  accounts  and 
lim  ited  its  use  on  pre-rule  accounts  to 
wit  lin  the  limits  set  in  paragraph  (c)(4). 
Coi  nmenters  stated  that  the  pre-accrual 
dis  dlowance  language  in  the  proposed 
§  Sioo.  17(c)(6)  effectively  modified 
prefc'iously  allowable  cushions.  This  was 
HlJD's  intent. 

1|UD  received  30  comments 
questioning  HUD's  prohibition  of  pre- 
accrual  practices  for  post-rule  accoimts. 
Many  commented  that  HUD  had  long 
accepted  pre-accrual  as  a  legal 
methodology  for  analyzing  escrow 
balances.  Seventeen  commented  that 
ser  acers  may  be  discouraged  from 
esti  iblishing  escrow  accounts  because  of 
the  increased  costs  and  prohibitions 
against  pre-accrual  practices.  They 
staled  that  if  servicers  ceased  handling 
esc  -ow  accounts,  some  borrowers  would 
be  ( lelinquent  in  their  tax  payments  and 
the  taxing  authorities  would  experience 
gre  Iter  administrative  expenses. 

"Bhe  Department  believes  that  pre- 
accrual  practices  allow  servicers  to 
ace  uire  the  equivalent  of  up  to  another 


month  of  cushion  in  the  escrow 
account.  Coupled  with  a  cushion  of 
greater  than  one  month,  a  pre-accrual 

Sractice  could  result  in  escrow  account 
alances  that  exceed  KESPA's  hmits. 
HUD  believes  that  the  cushion  provides 
sufficient  extra  funds  to  cover 
unanticipated  disbursements  or 
disbursements  made  before  the 
borrower's  payments  are  available  in  the 
account.  Therefore,  pre-accrual  is 
unnecessary. 

The  final  rule  eliminates  the  use  of 
pre-accrual  on  all  new  accounts. 
Generally,  for  existing  escrow  accounts, 
a  servicer  may  not  require  any  pre- 
accrual  that  exceeds  one  month  or  that 
results  in  an  account  balance  larger  than 
the  limits  set  forth  in  §  3500.17(c).  In 
addition,  the  Department  considered  the 
arguments  of  servicers  who  claimed 
they  would  discontinue  handling 
escrow  accotmts  under  the  proposed 
rule.  The  Department  concludes  that 
servicers  are  unfikely  to  abandon  the 
practice  of  handling  escrow  accounts. 

Disbursement  Date 

Forty-two  commenters  (25  mortgage 
companies,  11  banks,  2  associations,  3 
attorneys,  and  Fannie  Mae)  requested 
clarification  of  the  definition  of 
disbursement  date.  Fannie  Mae's 
response  noted  that  the  proposed 
disbursement  date  definition  permits 
the  payment  to  occur  "*  *  *  without 
regard  to  the  lender's  normal  lending 
practice  or  local  custom  or  prudent 
lending  practice."  Further,  several 
commenters  suggested  that  the  proposed 
definition  does  not  reflect  that  the 
disbursement  date  may  be  in  a  month  or 
in  a  period  prior  to  the  month  it  is  due. 
in  order  to  take  advantage  of  discounts. 
GE  Capital  Mortgage  Services,  Inc. 
stated  that  "although  HUD  may  not  have 
intended  to  require  a  disbursement  date 
to  always  be  in  the  same  calendar 
month  as  the  due  date,  the  language 
could  be  read  to  require  this." 

In  its  proposed  definition.  HUD 
intended  to  define  the  disbursement 
date  as  the  date  the  servicer  actually 
pays  the  escrow  item.  HUD  intended  to 
apply  a  standard  that  conformed  with 
prudent  lending  practices  to  pay  escrow 
account  items  promptly  and  to  take 
advantage  of  discounts,  when  available, 
and  avoid  penalties.  The  proposed 
definition  required  a  servicer  to  pay  an 
escrow  item  in  time  to  take  advantage  of 
available  discounts,  ot  at  least  in  time 
to  avoid  a  penalty.  In  the  final  rule. 
HUD  defines  the  disbursement  date  as 
the  date  the  servicer  actually  pays  an 
escrow  item.  In  §  3500. 17(k).  HUD 
provides  that  in  calculating  the 
disbursement  date,  the  servicer  must 
pay  the  disbursement  on  or  before  the 
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earlier  of  the  deadline  to  take  advantage 
of  discounts,  if  available,  or  the 
deadline  to  avoid  a  penalty.  The 
disbursement  date  may  be  in  a  month 
other  than  the  due  date  established  by 
the  payee.  In  cases  of  payments  to 
obtain  a  discount,  the  disbursement  date 
may  be  in  a  month  before  the  payee's 
due  date.  In  cases  of  payments  to  avoid 
a  penalty,  the  disbursement  date  may  be 
in  a  month  after  the  payee's  due  date, 
but  before  the  penalQr  would  be 
assessed. 

Escrow  Account 

Eight  commenters  requested 
clarification  of  the  proposed  "escrow 
account"  definition.  Commenters  stated 
that  the  final  rule  definition  should 
exclude  voluntarily  escrowed  funds. 
They  believed  that  such  payments 
should  be  excluded  from  the  trial 
running  balance  calculations  of  an 
escrow  account.  The  E)epartment  rejects 
this  argument. 

The  term  escrow  account 
encompasses  all  escrow  accounts, 
including  those  that  are  "voluntarily" 
agreed  to  by  borrowers  and  under  the 
control  of  servicers.  Because  most 
borrowers  are  anxious  to  obtain  a  loan, 
they  are  likely  to  agree  to  a  lender's 
request  for  a  volimtary  escrow  account 
that  is  under  the  lender's  control. 
Arguably  all  escrow  accounts  are 
voluntarily  entered  into  when  the 
parties  agree  to  the  mortgage  loan.  Thus, 
an  exemption  for  servicer  controUed 
accoimts  involving  "voluntarily" 
escrowed  funds  would  nullify  the 
statute's  purpose  of  protecting 
consumers,  therefore,  the  final  rule 
provides  a  uniform  standard  for  all 
servicers  who  control  escrow  accounts. 
In  the  final  rule,  the  term  "escrow 
accoimt"  excludes  any  account  that  is 
totally  under  the  borrower's  control. 

Escrow  Account  Analysis 

Twenty-one  commenters  requested 
clarification  of  the  "escrow  account 
analysis"  definition  (14  mortgage 
companies,  4  banks,  2  attorneys,  and  the 
MBA).  These  comments  complained 
that  the  proposed  definition  of  "escrow 
analysis"  required  that  an  analysis  be 
done  to  prepare  the  initial  and  annual 
escrow  account  statements.  The 
commenters  viewed  these  functions  as 
completely  separate.  They  argued 
against  the  linkage  of  the  analysis  vdth 
the  preparation  of  the  escrow  account 
statements. 

The  Department  considered  these 
comments  but  concludes  that  an  escrow 
analysis  is  ordinarily  needed  to  provide 
an  initial  and  annual  escrow  account 
statement.  Otherwise,  the  statements 
may  be  meaningless.  In  the  final  rule. 


however,  the  Department  no  longer 
requires  the  servicer  to  provide  ^e 
initial  escrow  account  statement  at 
settlement.  Section  3500.17(g)  now 
permits  servicers  to  submit  the  initial 
escrow  account  statement  to  the 
borrower  within  45  calendar  days  after 
settlement.  In  this  way  the  servicer, 
rather  than  the  closing  agent,  is  likely  to 
perform  the  escrow  account  analysis, 
and  the  initial  escrow  account  statement 
will  more  accurately  reflect  the  first 
year's  projections. 

Escrow  Account  Computation  Year 

Twenty-eight  commenters  sought 
clarification  of  the  term  "escrow 
account  computation  year"  (17  mortgage 
companies,  6  banks,  3  attorneys,  and  2 
associations).  Twenty  comments  asked 
for  clarification  of  the  term  "escrow 
account  computation  year"  as  HUD 
used  it  in  the  definition  of  "trial 
running  balance."  Several  commenters 
requested  that  HUD  revise  the  final 
definition  to  be  consistent  with  HUD's 
definition  in  an  earlier  proposed  rule  of 
December  9. 1991.  There.  HUD  defined 
"escrow  account  computation  year"  to 
mean  "any  escrow  account  year  whose 
date  of  establishment  begins  on  or  after 
January  1. 1991."  (56  FR  64445. 
§  3500.17(a)(1).)  January  1. 1991.  was 
the  statutory  initiation  date.  In  HUD's 
December  3, 1993,  proposed  rule,  the 
definition  of  "escrow  account 
computation  year"  is  a  12-month  period 
starting  on  the  initial  payment  date  (58 
FR  at  64071).  Several  commenters 
argued  for  greater  flexibility  to  set  the 
escrow  account  computation  year, 
rather  than  have  it  established  by  the 
initial  payment  date. 

HUD  is  aware  that  servicers  may  need 
to  spread  out  their  workload  throughout 
the  year.  The  final  rule  permits  the 
servicer  to  have  some  flexibility  in 
setting  the  computation  year  by 
allowing  for  "short  year"  statements.  In 
the  final  rule,  an  escrow  account 
computation  year  begins  at  the  initial 
payment  date.  However,  the  servicer 
may  use  a  "short  year"  statement  to 
level  its  production  load  and  reestablish 
an  escrow  account  computation  year 

that  best  meets  its  business  cycle. 

t 
Installment  Payment 

Four  commenters  requested 
clarification  of  the  "installment 
payment"  definition.  They  stated  that 
HUD's  proposed  definition  lacked 
clarity  regarding  tax  or  insurance 
statements  that  are  payable  on  a   - 
quarterly  or  semi-annual  basis,  but  are 
actually  paid  by  the  servicers  annually. 

The  Department  believed  the 
proposed  definition  adequately 
described  installment  payments,  but  has 


given  an  example  to  clarify  its  usage  in 
the  final  rule.  Unless  there  is  a  discount 
to  the  borrower  for  early  payments,  the 
regulation  does  not  allow  servicers  to 
pay  installment  payments  on  an  annual 
or  other  prepayment  basis. 

Payment  Date  and  Payments  Other 
Than  Monthly 

Six  commenters  suggested  the 
definition  of  "payment  date"  be 
changed  to  "payment  due  date"  to 
distinguish  the  term  from  the 
disbursement  date.  In  response  to  these 
comments,  the  Department  uses  the 
phrase  "payment  due  date"  in  the  final 
rule.  These  commenters  also  suggested 
that  the  reference  to  monthly  payments 
be  revised  to  "periodic  payments."  HUD 
makes  this  change  when  appropriate. 
Four  commenters  requested  detailed 
guidance  on  escrow  accounts  when 
payments  are  made  biweekly  or  for 
periods  other  than  monthly.  The 
proposed  rule  did  not  explicitly  address 
this  issue.  It  used  monthly  and  yearly 
phrases  because  those  terms  follow  the 
statute's  language.  The  final  rule, 
however,  provides  illustrations  of 
biweekly  accounting  in  Appendix  H. 

Refinancing  Loans 

The  proposed  rule  stated  that  the 
refinancing  of  a  pre-rule  escrow  account 
would  turn  it  into  a  post-rule  account. 
One  comraenter  indicated  that  a 
refinancing  between  the  same  lender 
and  borrower  should  not  change  the 
account  from  a  pre-rule  to  post-rule 
status.  Four  commenters  questioned 
whether  modifications  or  assumptions 
of  pre-rule  escrow  accounts  would 
result  in  a  pre-  or  post-rule  escrow 
account. 

Congress  amended  RESPA  in  Section 
908  of  the  Housing  and  Community 
Development  Act  of  1992  specifically  to 
change  the  definition  of  "federally 
related  mortgage  loan"  to  include  "any 
such  secured  loan,  the  proceeds  of 
which  are  used  to  prepay  or  pay  off  an 
existing  loan  secured  by  the  same 
property."  12  U.S.C.  2602(1)(A).  This 
amendment  became  effective  on  October 
28,  1992,  its  enactment  date.  As  of 
December  2. 1992  (57  FR  49600),  HUD's 
regulations  withdrew  the  previous 
exemption  for  refinancing  transactions 
from  RESPA  coverage. 

Thus,  when  HUD  issued  the  proposed 
escrow  accounting  rule  of  December  3. 

1993,  refinancing  transactions  were 
covered  by  RESPA.  HUD  issued  a  final 
rule  implementing  the  section  908 
amendments  of  RESPA  on  February  10. 

1994.  In  that  final  rule,  the  Department 
defined  a  refinancing  to  mean  "a 
transaction  in  which  an  existing 
obligation  that  was  subject  to  a  secured 
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lien  on  residential  real  property  is 
satisfied  and  replaced  by  a  new 
obligation  undertaken  by  the  same 
borrower  and  with  the  same  or  a  new 
lender."  (59  FR  6506.  at  6512.)  HUD 
also  adopted  certain  Regulation  Z 
requirements  for  refinancing 
transactions  with  the  same  lender.  This 
final  rule  uses  the  §  3500.2  definition  to 
determine  whether  a  transaction  is  a 
refinancing  that  requires  post-rule 
treatment.  If  the  transaction  involves 
only  a  modification  or  other  change  to 
existing  terms  of  a  mortgage  document, 
then  it  will  remain  a  pre-rule  account 
during  the  three-year  implementation 
period. 

Fees  for  Escrow  Accounts 

Several  States  Attorneys  General 
commented  that  they  were  concerned 
that  "lenders,  in  the  absence  of  *  *  • 
an  express  provision  will  try  to 
circimivent  the  express  limits  on 
profiteering  contained  in  the  proposed 
rule  by  charging  consumers  annual 
maintenance  fees."  In  response,  the 
Department  considered  whether 
servicers  would  charge  borrowers 
escrow  account  maintenance  fees  or 
document  storage  fees  to  defray  lost 
revenue  resulting  from  changes  in 
accounting  practices  required  by  this 
final  rule.  An  examination  of  the 
standard  Fannie  Mae-Freddie  Mac 
Uniform  Instrument  (Section  2  of  the 
Uniform  Covenants)  indicates  that  such 
fees  are  prohibited  in  most 
circumstances  (except  where  interest  is 
paid  on  escrow  accounts  and  state  law 
allows  such  charges). 

The  Department  has  not  seen 
evidence  that  servicers,  as  a  common 
practice,  currently  charge  maintenance 
or  storage  fees  in  conjunction  with 
escrow  accounts.  HUD's  existing 
regulations  for  FHA  insured  loans 
already  prohibit  the  FHA  mortgagee  or 
servicer  from  charging  the  borrower  for 
servicing  activities.  24  CFR 
203.552(a)(12)(i).  If  the  Department  sees 
such  fees  develop  with  respect  to  any 
other  loans  to  thwart  the  statutory  and 
regulatory  limitations,  then  HUD  is 
likely  to  reconsider  this  issue  in 
conjunction  with  appUcable  State  law 
provisions.  At  this  time,  the  Department 
intends  to  monitor  the  servicing 
industry  carefully  to  insure  compliance 
with  Sections  8  and  10  of  RESPA. 

Servicer  Estimates  of  Disbursement 
Amounts 

Twenty-nine  comments  sought 
guidance  on  how  to  estimate 
disbursement  amounts  for  the  next  year. 
They  specifically  questioned  how  to 
determine  whether  increases  or 
decreases  in  amounts  "are  knovra  or 


she  uld  be  known."  They  questioned 
ho)  /  they  "should  know"  a  change  in 
the  charge.  Twenty-two  comments 
sup  ported  the  use  of  estimates  based  on 
the'prior  year's  actual  disbursements 
modified  by  a  defined  CPI  index.  They 
als(  I  supported  using  actual  increases  or 
dec  reases,  if  known.  Nineteen 
con  Lments  requested  more  explicit 
gui  lance,  specifically  questioning 
wh  ch  CPI  index  to  use.  Five 
con  imenters  requested  an  example  of 
ho\  r  to  estimate  a  new  payment  for  the 
ens  iing  escrow  account  computation 
per  od. 

L 1  the  final  rule,  the  Department 
pro  .rides  that  if  the  servicer  knows  the 
cha  ^es  for  the  subsequent  escrow 
aco  )unt  computation  year,  then  the 
sen  icer  shall  use  those  amounts  in 
esti  nating  the  disbursement  amounts.  If 
the  [Jiarge  is  uinknown  to  the  servicer, 
thei  the  servicer  may  use  an  estimate 
based  on  the  preceding  year's  charge  as 
modified  by  an  amount  not  exceeding 
theinost  recent  year's  change  in  the 
national  Consiuner  Price  Index  for  all 
urbin  consumers  (CPI,  all  items).  In 
adcStion,  the  final  rule  establishes 
procedures  for  estimating  charges  for 
new  construction  where  the  land  and 
stnicture  are  unassessed. 

isions  in  Mortgage  Documents 

le  proposed  rule  stated  that  the 
mortgage  loan  documents  prevail  if  the 
doc  iments  prescribe  escrow  account 
lim  ts  lower  than  those  prescribed  in  the 
rule  Six  commenters  observed  that  the 
fine  rule  should  permit  a  cushion  on  all 
esa  ow  accounts  regardless  of  contract 
pro'  'isions  in  the  mortgage  document. 
Tw<  nty-five  commenters  indicated  that 
the  inal  rule  should  explicitly  state  that 
a  oi<e-sixth  cushion  could  be  established 
whan  the  loan  documents  are  silent. 
Maj  y  commenters  were  concerned  that 
the  anguage  in  the  proposed  rule  would 
alte  the  contractual  terms  between 
bon  owers,  lenders,  and  servicers,  and 
the]  questioned  inconsistencies  with 
Stan  dard  form  Fannie  Mae,  Freddie 
Ma< ,  FHA,  and  VA  security 
inst  -uments.  Six  comments  indicated 
that  the  final  rule  should  pronounce 
con  mon  standards  for  contract  types 
that  address  the  cushions  allowed  under 
Fan  lie  Mae.  Freddie  Mac,  FHA,  and  VA 
con  racts,  using  standard  contract 
lanj  uage.  The  joint  comments  from  the 
Stat  5s'  Attorneys  General  noted  that, 
"wl  lie  HUD's  proposed  rule  clearly 
statts  that  where  contracts  provide  for 
moite  restrictive  cushions  than  the  two- 
moi  th  aggregate  cushion,  the  contradts 
con  rol,  however  the  proposed  rule 
leaM  Bs  unnecessary  ambiguity  as  to 
whi  :h  contracts  those  are,  and  how 
exp  icit  the  contract  language  must  be  in 


order  for  the  contract  to  take 
precedence."  One  comment  also  stated 
that  pre-rule  loan  documents  that 
violate  the  final  nde  should  not  have  to 
be  revised  or  be  considered  a  violation 
of  RESPA  if  the  servicer  complies  with 
the  final  rule. 

The  rule  requires  servicers  to  examine 
the  mortgage  loan  documents  to 
determine  their  escrow  limits  in 
preparing  the  initial  escrow  account 
statements.  If  the  loan  document 
provides  that  an  escrow  account  may 
hold  amounts  "up  to  the  limits  allowed 
by  RESPA,"  HUD  interprets  this  as 
permitting  the  full  amount  allowed  by 
this  rule.  In  the  final  rule,  the 
Department  clearly  states  that  if  the 
mortgage  loan  documents  provide  for 
lower  cushion  limits  or  less  pre-accrual 
than  the  rule,  then  the  documents 
apply.  Where  the  mortgage  doomients 
allow  payments  to  an  escrow  account  in 
excess  of  those  permitted  under  this 
rule,  then  this  final  rule  and  the  statute 
control.  Where  the  mortgage  documents 
do  not  specifically  establish  an  escrow 
account,  whether  a  servicer  may 
appropriately  establish  an  escrow 
account  is  a  matter  for  determination  by 
State  law. 

If  the  loan  documents  are  silent  on  the 
amount  of  cushion  or  pre-accrual  limits 
and  the  servicer  establishes  an  escrow 
account  under  State  law,  then  this  final 
rule  governs  imless  State  law  provides 
for  a  lower  amount.  A  lower  amount 
would  be  consistent  with  RESPA 's 
maximums  and  could  be  seen  as  gi\ing 
greater  protection  to  the  consumer. 

Aggregate  Analysis 

The  proposed  rule  mandated 
aggregate  account  analysis  for  all  escrow 
accounts  established  tmder  mortgages 
closed  after  the  final  rule's  effective 
date.  Thirteen  comments  supported  this 
position.  Twenty-eight  comments 
opposed  a  mandatory  aggregate 
accounting  method  (15  banks,  7 
mortgage  companies.  3  associations,  and 
3  attorneys).  Many  comments  stressed 
that  increased  costs  associated  with 
aggregate  analysis — redesigning 
software,  staff  training,  and  additional 
administrative  efforts — would  be  passed 
on  to  borrowers  as  either  higher  interest 
rates,  higher  origination  fees,  or  escrow 
management/servicing  fees.  They  also 
suggested  that  low-  and  moderate- 
income  borrowers  would  be  the  most 
affected  by  cost  increases.  Four 
comments  noted  an  inconsistency 
between  HUD's  rationale  for  requiring 
aggregate  accounting  and  the 
conclusions  in  HUD's  Phase  II  study 
results  published  in  May  1991.  They 
suggested  that  aggregate  analysis  could 
result  in  more  overall  funds  being 
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escrowed  than  currently  result  under 
single-item  accounting.  They  claimed 
that  because  a  majority  of  servicers 
currently  escrow  below  the  RESPA 
limitations,  under  this  final  rule  they 
would  raise  dieir  cushions  to  the 
maximum  allowable. 

Although  there  will  be  some  initial 
costs  associated  with  a  conversion  to 
aggregate  accounting.  HUD  believes  that 
this  cost  is  outweighed  by  the  long-term 
consumer  savings  that  will  be 
accomplished.  HUD  believes  that 
aggregate  analysis  will  result  in  lower 
escrow  balances  in  the  long  run. 
Moreover,  the  Phase  n  study  concluded 
unambiguously  that  aggregate 
accounting  results  in  lower  escrow 
balances  than  single-Item  accounting 
with  the  same  cushion  and  pre-accrual 
practices.  HUD  acknowledges  that 
servicers  who  have  maintained  escrow 
balances  below  RESPA 's  limits  may 
increase  the  accounts  to  the  allowable 
maximum  amounts. 

The  proposed  rule  provided  an 
arithmetic  example  of  an  aggregate 
analysis  computation.  It  also  gave  a 
detailed  narrative  of  the  steps  to  use  in 
calculating  the  maximum  cushion.  Two 
comments  requested  that  Step  B  in  the 
calculation  be  simplified  and  Step  C 
deleted.  Many  stated  that  HUD  should 
describe  the  aggregate  accounting 
method  using  only  a  narrative  paragraph 
and  should  not  attempt  to  set  out  the 
arithnieUc  steps  to  use. 

Others  disagreed  with  HUD's 
calculations.  For  example,  38 
commenters  stated  that  when  they 
determine  the  lowest  monthly  trial 
balance  calculations  of  an  escrow 
account,  they  first  consider 
disbursements  (debits)  before  receipts 
(credits).  They  claim  that  borrowers 
often  do  not  make  their  mortgage 
payments  imtil  the  end  of  a  grace 
period.  Disbursements  are  often  due  at 
the  first  of  the  month.  Because  HUD  did 
not  consider  the  timing  of  payments  and 
disbursements,  the  commenters  argued 
that  the  low-point  balance  may  be 
understated.  They  claim  this  could 
result  in  shortages  and  deficiencies. 

The  final  rule  contains  both  narrative 
and  arithmetic  descriptions  of  the  steps 
to  be  used  in  an  escrow  account  analysis 
under  either  method.  T^e  Department 
believes  that  it  is  providing  useful 
guidance  to  the  industry  by  giving  both 
descriptions  and  examples.  If  HUD 
failed  to  provide  a  step-by-step 
algorithm,  some  servicers  might  be 
uncertain  about  the  allowable  limits. 

To  consider  all  disbursements  before 
receipts  is  to  effectively  reintroduce  one 
month  pre-accruaL  Under  the  final  rule, 
the  escrow  account  analysis  is  a  picture 
of  the  escrow  account  at  month's  end. 


Consequently,  the  timing  of  the 
payments  and  disbursements  within  a 
month  do  not  diange  the  computations. 
If  a  servicer  pays  a  disbursement  before 
the  borrower  makes  a  monthly  mortgage 
payment,  then  the  servicer  may  use  the 
allowable  cushion,  if  necessary. 

Single-Item  Analysis 

Nineteen  comments  stated  that  HUD 
should  reaffirm  its  past  poUcy  in 
support  of  single-item  analysis  method. 
They  argued  that  Section  10  of  RESPA 
permits  single-item  analysis.  HUD's 
previous  informal  interpretations  and  an 
opiiuon  of  the  Comptroller  General 
supported  this  view.  They  claim  that 
Congress  did  not  intend  aggregate 
analysis  limits  to  be  imposed  on  escrow 
account  balances. 

Other  comments  indicated  that  HUD's 
example  in  Appendix  F  of  a  single-item 
analysis  was  inconsistent  with  the 
methodology  used  by  the  majority  of  the 
industry.  The  commenters  claimed  that 
the  industry  does  not  use  a  trial  running 
balance  to  determine  single-item 
analysis  limits.  The  commenters 
expressed  concern  that  they  would  have 
to  conform  their  current  systems  and 
software  to  the  proposed  single-item 
analysis  during  the  phase-in  period. 
They  claimed  that  ^s  would  further 
increase  costs  and  the  burden  of 
compliance.  Five  suggested  that  HUD 
delay  the  implementation  of  the  "new" 
single-item  analysis  provisions  for  one 
year,  to  j>ermit  time  to  reprogram 
systems  and  train  staff. 

When  the  Secretary  issued  the 
proposed  rule,  he  was  well  aware  of 
prior  HUD  interpretations  concerning 
single-item  analysis.  Through  informal 
legal  opinions.  HUD  allowed  servicers 
to  use  single-item  analysis  in  calculating 
Section  lO's  limitations.  HUD  also 
issued  an  Interpretive  Rule,  dated 
January  21,  1993.  in  which  HUD 
allowed  single-item  analysis  within 
Section  lO's  limitations.  The 
Interpretive  Rule  is  effective  until  the 
effective  date  of  this  final  rule. 

HUD  reconsidered  its  position  on 
single-item  accounting  because  HUD's 
Phase  II  report  showed  that  aggregate 
accounting  would  result  in  lower 
escrow  balances.  When  RESPA  was  first 
enacted  the  vast  majority  of  servicers 
employed  single-item  analysis.  The 
development  of  computer  software  and 
the  increased  availabiUty  of  computer 
office  equipment,  however,  maJces  the 
aggregate  accounting  computations 
easier  than  before.  The  statute  describes 
the  cushion  as  "one-sixth  of  the 
estimated  total  amount"  of  such 
charges.  This  rule  represents  the  policy 
decision  that  aggregate  accounting  shall 
be  the  new  standard. 


In  reaching  this  decision,  the 
Secretary  has  seriously  considered  the 
countervailing  interests.  Servicers  have 
had  the  benefit  of  greater  escrow 
account  balances  imder  a  single-item 
analysis  accounting  than  they  would 
have  had  if  an  aggregate  analysis  were 
employed.  On  the  other  hand,  borrowers 
have  had  more  money  tied  up  in  escrow 
accounts  imder  a  single-item  accoimting 
practice  than  would  have  been  the  case 
if  aggregate  accoimting  were  practiced. 
Because  the  application  of  single-item 
analysis  almost  always  means  that 
servicers  collect  more  money  from 
borrowers  than  would  be  the  case  if  the 
account  were  computed  on  an  aggregate 
basis,  the  final  rule  requires  an  aggregate 
analysis  prospectively. 

During  the  three-year  phase-in  period, 
ser\'icers  may  still  use  single-item 
analysis  for  pre-rule  accounts.  The 
proposed  rule  contained  a  description 
and  an  illustration  of  single-item 
analysis  that  some  commenters  argued 
inaccurately  described  their  practices. 
HUD  does  not  intend  for  servicers  to 
develop  new  single-item  analysis 
systems.  However,  any  application  of 
single-item  analysis  must  be  within 
Section  lO's  limits  as  interpreted  by  this 
rule  in  §  3500.17(d)(2).  As  long  as 
servicers  are  within  these  limits,  they 
may  use  a  single-item  accoimting 
procedure  on  pre-rule  accounts  for  three 
years  from  the  publication  date  of  this 
rule. 

Completion  ofHUD-l  or  HU1>-1A 
Settlement  Statement 

Four  comments  noted  that  the  HUD 
settlement  statements  currently  use 
single-item  analysis  at  closing.  TTiey 
raised  questions  concerning  tiie  proper 
procedures  for  collecting  the  cushion  at 
settlement  after  the  effective  date  of  this 
rule.  Some  commenters  were  concerned 
that  aggregate  accounting  at  settlt;ment 
could  cause  confusion  if  that  method 
replaced  the  relatively  simple  method  of 
addii^  a  two-month  cushion  to  the 
amounts  due  by  the  initial  payment 
date.  Several  commenters  suggested  that 
single-item  analysis  be  permitted  at 
closing  and  aggregate  analysis  be  used 
for  all  post-closing  escrow  activity. 

In  consideration  of  these  concerns. 
HUD  is  offering  two  alternative  methods 
for  completing  the  HUD  settlement 
statements  during  a  phase-in  period 
ending  three  years  from  the  date  of 
publication  of  this  rule.  However,  one  of 
the  Department's  goals  in  this  rule  is  to 
reduce  the  amount  borrowers  must  pay 
at  closing  into  escrow  accounts.  HUD 
intends  to  implement  this  goal  by 
requiring  aggregate  accounting  practices 
at  closing.  The  Department  intends  to 
make  computer  software  available  to 
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interested  persons  to  help  make  the 
necessary  calculations. 

Under  the  first  of  the  2  methods 
permitted  during  the  phase-in  period, 
the  settlement  agent  may  use  an 
aggregate  accounting  method  to  adjust 
the  initial  entries  on  the  last  line  of  the 
1000  series  on  the  HUD-1  or  HUD-lA 
settlement  statement.  The  Department 
anticipates  that  software  and 
implementation  materials  will  be 
generally  available  to  settlement  agents 
by  the  effective  date  of  this  rule. 
Alternatively,  during  the  phase-in 
period  the  settlement  agent  may  initially 
calculate  the  deposits  using  a  single- 
item  analysis  ajiproach,  but  with  only  a 
one-month  cushion.  HUD's  studies 
indicate  that  a  one-month  cushion 
roughly  yields  the  equivalent  aggregate 
accounting  result.  This  option  is 
available  only  where  aggregate 
accounting  is  not  performed  as  part  of 
the  closing  process.  The  final  rule 
permits  the  servicer  to  provide  the 
initial  escrow  account  statement  within 
45  days  of  closing,  and  the  servicer  shall 
then  adjust  the  escrow  account  at  that 
time  to  an  aggregate  accounting 
calculation. 

The  Federal  Reser\'e  Board  also  was 
concerned  about  how  lenders  would 
calculate  the  amount  for  the  mortgage 
insurance  premium  cushion  in  making 
a  Truth  in  Lending  disclosure  of  the 
annual  percentage  rate.  HUD  consulted 
with  Federal  Reserve  Board  officials, 
who  indicated  that  the  Federal  Reserve 
Board  will  issue,  in  conjvmction  with 
the  issuance  of  this  final  rule,  clarifying 
instructions  for  lenders  and  servicers  to 
use  in  completing  the  HUD  settlement 
statements  and  in  computing  the  annual 
percentage  rate.  Whichever  of  the 
alternative  methods  is  used  during  the 
phase-in  period,  the  figures  currently 
required  by  the  Federal  Reserve  Board 
for  Regulation  Z  purposes  will  still  be 
reported,  in  the  same  form  under  which 
they  have  always  been  reported.  This 
practice  will  minimize  inconvenience 
for  both  the  Federal  Reserve  Board  and 
lenders  under  Regulation  2L 

Appendix  F  in  the  rule  sets  out 
examples  of  aggregate  analysis. 
Appendix  A  contains  instructions  for 
completing  the  HUD-1  or  HUD-lA 
settlement  statements  during  the  phase- 
in  j>eriod. 

Initio]  Escrow  Account  Statements 

The  proposed  rule  required  servicers " 
to  provide  borrowers  an  initial  escrow 
account  statement  at  settlement.  For 
escrow  accounts  established  after 
settlement,  the  proposed  rule  allowed 
an  additional  45  days  for  the  servicer  to 
provide  an  initial  escrow  account 
statement  to  the  borrowers.  Fifteen 


conlmenters  wanted  to  eliminate  this 
requirement.  Thirteen  indicated  that 
creating  the  initial  escrow  account 
statement  is  cumbersome  and  costly  for 
servicers  and  confusing  to  borrowers. 
Others  argued  that  the  provisions  of  the 
proposed  regulation  that  required 
del  irery  of  the  initial  escrow  account 
Stat  sment  at  settlement  contradicted 
Secjion  10(c)(1)(B)  of  the  statute.  They 
claijned  that  the  statute  permitted  up  to 
45  days  from  settlement  within  which 
seniicers  could  submit  initial  escrow 
accaunt  statements  to  borrowers. 

Tpe  proposed  rule  did  not  specifically 
address  table-funded  transactions.  Six 
commenters  asked  who  would  be 
res{  onsible  for  preparing  the  initial 
esa  >w  account  statement  in  table- 
fun  ed  transactions.  They  noted  that 
loai  correspondents,  brokers,  and 
clo!  ng  attorneys  typically  do  not  have 
the  ;oftware  and  systems  to  produce  the 
Stat  iment. 

T  tree  conunents  asked  how  to 
compute  the  initial  escrow  deposits  for 
a  past-rule  account.  Three  others 
sug  ested  that  the  final  rule  specifically 
Stat  I  that  the  settlement  agent  may 
coll  !ct  funds  at  closing  for  items  that 
hav  !  a  disbursement  date  between  the 
sett  ement  and  the  initial  payment  date. 
Fiv«  conunenters  pointed  out  that  some 
of  t]  e  information  on  the  initial  escrow 
acc<  unt  statement  duplicated  the  HUD- 
1  se  tlement  statement.  They  claimed 
that  borrowers  received  no  additional 
beni  ifit  or  disclosure  from  the  separate 
Stat  ment.  Four  comments  stated  that 
HUl )  should  provide  a  suggested,  rather 
thai  required,  format  for  the  initial 
esci  3w  account  statement. 

In  response  to  these  comments,  HUD 
not^  that  the  RESPA  statute  as 
ame  nded  in  1990  requires  servicers  to 
proi  ide  borrowers  with  initial  escrow 
account  statements.  HUD  is 
implementing  that  statutory 
requirement  3irough  this  final  rule.  In 
thisifinal  rule,  the  Department  amends 
its  proposed  rule  by  expanding  the     ' 
timmg  requirements.  The  final  rule 
permits  servicers  to  provide  the  initial 
escrpw  account  statement  at  settlement 
or  within  45  days  of  settlement  for 
esa  3W  accounts  that  are  established  as 
a  CO  ndition  of  the  loan.  The  statute  and 
rule  also  allow  servicers  to  incorporate 
the  nitial  escrow  account  statement  in 
the  iUD-1  or  HUI>-1A  settlement 
Stat  ment.  Thus,  some  servicers  may 
avofd  a  purported  duplication  of 
information  by  including  the  initial 
escipw  account  statement  in  the  HUD- 
1  settlement  statement  at  closing.  For 
escrow  accounts  established  after 
settlement  (and  not  as  a  condition  of  the 
loai ),  the  final  rule  allows  an  additional 
45  ( ays  from  the  date  the  account  is 


established  for  the  servicer  to  provide 
an  initial  escrow  account  statement  to 
the  borrowers. 

Because  of  these  changes,  the  actual 
servicer  of  the  loan,  rather  than  a 
settlement  agent,  is  more  likely  to 
prepare  the  initial  escrow  account 
statement.  HUD  expects  that  in  many 
table-funded  transactions,  for  example, 
the  servicer  that  sets  up  the  escrow 
account  will  be  responsible  for 
delivering  the  initial  escrow  account 
statement  to  the  borrowers. 

As  noted  above,  the  Department 
provides  examples  of  how  to  compute 
the  initial  escrow  deposits  for  a  post- 
rule  account.  The  initial  escrow  account 
statement  is  a  forward-looking 
projection  of  anticipated  activity  in  the 
account's  first  year.  HUD's  changes  in 
the  final  rule  should  assure  a  higher 
degree  of  accuracy  in  the  initial  escrow 
account  statements.  In  addition, 
borrowers  are  likely  to  find  less  errors 
or  discrepancies  when  comparing  later 
annual  escrow  account  statements  with 
the  initial  statement. 

Annual  Escrow  Account  Statements  and 
Escrow  Account  Analyses 

HUD's  December  3, 1993,  proposed 
rule  required  servicers  to  submit  annual 
escrow  account  statements  to  borrowers 
for  every  federally  related  mortgage  loan 
for  which  there  is  an  outstanding 
escrow  account.  In  its  proposed 
definitions,  HUD  defined  an  "escrow 
account  analysis"  as  a  practice  of 
computing  a  trial  running  balance  that 
a  servicer  performs  to  prepare  the  initial 
and  annual  escrow  account  statements. 
Twenty-six  commenters  asked  HUD  to 
clarify  the  difference  between  the 
annual  escrow  accoimt  statement  and 
the  escrow  account  analysis. 

HUD  considers  the  annual  escrow 
account  statement  to  be  the  borrower's 
tool  to  check  the  past  year's  escrow 
account  activities  and  the  projections 
for  the  next  year.  As  such,  HUD  believes 
that  servicers  need  to  perform  an  escrow 
account  analysis  to  make  the  statements 
meaningful.  An  escrow  account 
analysis,  therefore,  is  one  step  in  the 
process  of  preparing  the  escrow  account 
statements. 

Twenty-two  commenters  stated  that 
when  preparing  the  escrow  account 
analysis,  servicers  should  exclude  from 
the  trial  running  balance  calculations 
unexpected  deposits  to  the  escrow 
account,  such  as  "loss  drafts" 
(insurance  payments),  and  anticipated 
or  actual  earnings,  such  as  interest.  HUD 
concurs  and  excludes  these  deposits 
from  the  trial  running  balance 
calculations.  However,  if  there  is  a 
special  assessment  to  the  borrower  that 
impacts  the  escrow  accoimt  within  the 
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escrow  account  computation  year  (e.g.. 
water  purification,  road  or  utility 
assessments  or  special  condominium 
assessments),  then  the  servicer  may 
choose  to  conduct  an  escrow  account 
analysis  at  the  time  of  the  assessment 
and  adjust  the  account  accordingly. 
Some  assessments  may  be  billed  for 
periods  longer  than  a  year.  For  example, 
flood  insurance  or  water  purification 
escrow  funds  may  be  payable  on  a  three- 
year  cycle.  HUD's  final  rule  provides 
guidance  on  how  to  calculate  the 
accoimt  limits  when  the  account 
includes  such  payables. 

The  proposed  rule  specified  that  the 
servicer  deliver  the  annual  escrow 
account  statement  to  a  borrower  within 
30  days  of  the  conclusion  of  the  escrow 
account  computation  year.  Four 
commenters  thought  that  the  term 
escrow  account  computation  year 
should  be  changed  to  escrow 
computation  cycle.  They  believed  that 
this  name  change  would  allow  servicers 
to  spread  out  the  work  load  more 
efficiently  during  the  year. 

Seventeen  commenters  advocated 
more  flexibility  in  when  to  conduct  the 
escrow  analyses,  especially  when 
servicers  experience  delays  in  obtaining 
pertinent  information  {e.g.,  tax  bills). 
These  commenters  recommended 
delaying  the  escrow  analysis  to  provide 
a  more  meaningful  statement,  rather 
than  performing  one  on  schedule  merely 
to  comply  with  a  regulatory 
requirement. 

Seven  commented  that  the  escrow 
analysis  is  generally  prepared  after  the 
largest  disbursement  is  made  from  the 
escrow  account.  Two  commenters  were 
not  sure  whether  the  proposed  rule 
permitted  the  escrow  account  analysis 
to  be  performed  on  more  than  an  annual 
basis. 

In  response  to  these  comments,  HUD 
maintains  a  requirement  of  at  least  one 
escrow  account  analysis  per  year. 
Servicers  are  free  to  do  more.  The 
servicer  will  need  to  perform  the 
analysis  in  preparing  the  annual  escrow 
account  statements.  HUD  retains  the 
definition  of  escrow  account 
computation  year  because  it 
corresponds  to  the  statute's  12  month 
period  reference.  Through  the  use  of 
short  year  statements,  servicers  may  set 
the  escrow  account  computation  year  to 
coincide  with  the  largest  payment  in  the 
account,  normally  taxes. 

Sixty-nine  commenters  claimed  that 
HUD's  proposed  annual  escrow  accoimt 
statement  requirements  were  confusing 
to  borrowers  and  costly  for  servicers  to 
implement  and  prepare.  (These 
comments  came  from  26  banks.  30 
mortgage  companies,  7  attorneys,  and  6 
associations.)  Three  conunenters 


requested  elimination  of  the  trial 
running  balance,  since  it  appeared 
unnecessary  and  confusing  to 
borrowers.  They  also  believed  that  the 
annual  escrow  account  statements 
should  be  more  general.  The  comments 
argued  that  it  was  too  costly  to  develop 
and  administer  programs  to  provide 
tailored  explanations.  One  software 
company  stated  that  "several  statements 
on  the  annual  statement  may  be 
impossible  to  provide  using  an 
automated  system.  •  •  •  Generally, 
data  processing  systems  are  not 
designed  to  provide  this  type  of 
aimotated  explanations.  TTiis  type  of 
artificial  intelligence  is  cost 
prohibitive."  Further,  the  commenters 
stated  that  the  final  rule  should  provide 
suggested,  not  required,  disclosures  and 
format. 

In  response,  the  Department 
simplifies  the  format  for  the  annual 
escrow  account  statement  in  the  final 
rule.  HUD  provides  sample  statements 
for  both  single-item  accounting  and 
aggregate  accounting  practices.  In  each, 
the  annual  escrow  account  statement 
includes  a  historical  description  of  what 
actually  was  paid  in  cmd  out  of  the 
account  in  the  previous  computation 
year.  It  also  contains  a  forward-looking 
projection  of  anticipated  activity  in  the 
account  for  the  next  year.  The  escrow 
account  statements  are  prepared  like 
bank  statements,  in  a  format  that  is 
familiar  to  the  borrowers.  By  doing  so. 
the  Department  intends  that  the 
borrowers  will  be  able  to  better 
understand  account  activity. 

HUD  is  sensitive  to  the  concern  that 
the  statements  may  be  too  specific  in 
nature.  However,  some  specific 
information  is  necessary  to  make  the 
disclosure  useful  to  borrowers.  If  the 
account  has  exceeded  the  RESPA  limits 
during  the  year,  then  the  servicer  must 
explain  why.  If  the  mortgage  documents 
require  a  lower  cushion,  then  the 
servicer  will  use  that  amount.  The 
example  provides  a  checkliSt  for 
servicers  to  complete  to  explain  why  an 
account  exceeded  RESPA 's  limits.  TTie 
Department  concludes  that  borrowers 
need  this  explanation;  otherwise,  over- 
escrovdng  of  accounts  may  continue.  In 
addition,  for  borrowers  who  closely 
monitor  their  escrow  accounts,  HUD 
believes  that  the  annual  escrow  account 
statements  will  pro\ide  sufficient 
information  to  borrowers  to  save 
servicers  time  otherwise  spent  in 
responding  to  borrower  inquiries. 

Twenty-one  commenters  suggested 
that  the  annual  escrow  account 
statement  be  divided  into  two  separate 
statements:  (1)  An  annual  escrow 
account  statement  providing  historical 
information  that  the  servicers  mail  to 


borrowers  with  Internal  Revenue 
Service  (IRS)  information  at  calendar 
year-end;  and  (2)  an  escrow  analysis 
statement,  including  the  projection  of 
the  next  cycle's  calculations,  that  the 
servicers  deliver  to  borrowers  within  30 
to  60  days  of  completing  the  escrow 
computation  cycle.  This  practice  would 
benefit  servicers  by  combining  part  of 
the  aimual  escrow  account  statement 
writh  existing  IRS  requirements.  It  would 
also  benefit  the  borrowers  by  providing 
information  in  a  useful  and 
understandable  fashion. 

The  Department  considers  these 
comments  informative.  Many  ser\'icers 
will  provide  two  such  accountings  to 
borrowers  anyway.  The  IRS  information 
requires  calendar  year-end  totals.  The 
year-end  statements,  however,  do  not 
necessarily  correspond  with  the 
servicer's  escrow  account  computation 
year.  At  any  time,  however,  servicers 
may  change  the  escrow  account 
computation  year  to  a  calendar  year-end 
period  by  using  short  year  statements. 

Twenty-five  comments  wanted  HUD 
to  exclude  foreclosures  and  loans  that 
are  60  days  or  more  delinquent  irora  the 
rule's  requirements  for  annual  escrow 
account  analysis  and  statements.  In  the 
final  rule,  HUD  provides  that  servicers 
need  not  submit  an  annual  escrow 
account  statement  if*the  mortgage  loan 
accoimt  is  delinquent  (30  days  or  more) 
or  if  the  servicer  has  initiated  a 
foreclosure  action. 

Short  Year  Annual  Escrow  Account 
Statements 

The  proposed  rule  required  the 
servicer  to  issue  a  short  year  annual 
escrow  account  statement  to  a  borrower 
within  60  days  of  a  loan  payoff  or  30 
days  of  a  transfer  of  servicing.  Fifty-five 
commenters  opposed  these 
requirements,  including  32  mortgage 
companies,  16  banks,  3  associations, 
and  4  attorneys.  They  stated  that  the  IRS 
requires  such  information  at  calendar- 
year  end;  thus,  they  claimed,  HUD's 
requirement  was  unnecessary. 

the  Department  believes  that 
servicers  should  provide  borrowers  with 
relevant  infoimation  at  a  meaningful 
time,  when  borrowers  will  focus  their 
attention  on  the  information.  HUD 
believes  that  borrov\rers  should  have  the 
opportunity  to  correct  escrow  account 
errors  when  servicing  is  transferred  or 
soon  after  loan  pay-off.  If  servicers  fail 
to  deUver  this  information  to  borrowers 
for  up  to  12  months  after  the  event; 
borrowers  will  be  less  likely  to  obtain 
corrective  action  of  any  errors  made. 
Consequently,  the  final  rule  retains  the 
short  year  escrow  account  statement 
provisions,  although  the  Department  has 
extended  to  60  days  the  time  for  a 
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transferor  servicer  to  submit  a  short  year 
statement  to  the  borrower. 

Transfer  of  Servicing 

Upon  the  transfer  of  loan  servicing  to 
a  new  servicer,  the  proposed  rule 
required  the  new  servicer  to  perform  an 
escrow  account  analysis  before  making 
any  change  to  a  borrower's  escrow 
deposits.  The  proposed  rule  required 
the  new  servicer  to  submit  an  initial 
escrow  account  statement  to  the 
borrower  within  45  days  after 
establishing  the  new  escrow  account. 
Thirty-seven  commenters  asked  HUD  to 
eliminate  this  requirement.  They 
questioned  the  benefit  to  the  borrower 
and  the  time  and  cost  involved  in 
preparing  the  statement.  Seven 
commenters  suggested  that  HUD  extend 
to  at  least  90  days  the  deadline  for 
submitting  the  initial  escrow  account 
statement,  because  of  integration  issues 
associated  with  transfers  of  servicing. 
Three  commenters  were  unclear 
whether  the  initial  escrow  account 
statement  was  required  if  the  new 
servicer  does  not  change  the  borrower's 
required  escrow  deposits  or  if  the 
method  of  escrow  account  analysis  does 
not  change  between  servicers.  Two 
comments  stated  that  if  the  initial 
escrow  account  statement  is  required,  it 
should  be  prepared  by  the  transferor 
servicer,  because  that  servicer  performs 
an  escrow  account  analysis  before 
transferring  the  account.  One  comment 
questioned  whether  the  initial  escrow 
accoimt  statement  applied  to  transfers  of 
servicing  between  affiliates. 

The  Eliepartment  concludes  that 
borrowers  will  benefit  by  receiving 
initial  escrow  account  statements  from 
new  servicers  under  certain 
dnnimstances.  The  final  rule  requires  a 
new  servicer  to  provide  a  borrower  with 
an  initial  escrow  account  statement  if 
the  servicer  changes  either  the  monthly 
payment  amount  or  the  accounting 
method  previously  used  by  the 
transferor  servicer.  Because  post-rule 
accounts  will  be  using  aggregate 
accounting  methods,  no  initial  escrow 
account  statement  is  needed  for  post- 
rule  account  transfers  of  servicing.  In 
pre-rule  accounts  where  there  is  a 
change  in  the  escrow  account  balances, 
the  new  servicer  shall  use  the  effective 
date  of  the  transfer  of  servicing  to 
establish  the  new  escrow  account 
computation  year.  Where  there  is  no 
change  in  the  escrow  account  balances, 
the  new  servicer  shall  continue  the 
escrow  account  computation  year  that 
the  transferor  servicer  started.  (The 
Department  expects  to  publish  soon  a 
final  rule  on  mortgage  servicing 
transfers,  adding  a  new  §  3500.21  to 
Regulation  X.) 
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1 1  response  to  comments,  HUD 
ext  mds  the  time  for  new  servicers  to 
del  iver  the  initial  escrow  account 
sta  ement  from  45  to  60  days  from  the 
dat }  of  servicing  transfer.  The  new 
ser  ricer  shall  treat  shortages,  surpluses, 
an<  deficiencies  in  the  transferred 
esc  'ow  account  according  to  the 
pre  cedures  set  forth  in  §  3500.17(0-  A 
pre  rule  account  remains  a  pre-rule 
ace  3unt  upon  the  transfer  to  a  new 
ser  ncer,  as  long  as  the  transfer  occurs 
bef  )re  the  conversion  date. 

Sui  pluses 

E  leven  comments  requested 
clai  ification  of  HUD's  proposed 
"su  rplus"  definition.  HUD's  proposal 
del  ned  a  surplus  to  be  an  amoimt. 
det  irmined  at  the  time  of  escrow 
ans  lysis,  by  which  an  escrow  account 
bal  mce  exceeds  the  target  balance  for 
the  account.  The  comments  indicated 
tha  HUD's  definition  should  state  that 
a  SI  irplus  is  a  balance  in  excess  of  the 
all<  wable  cushion,  if  any.  HUD 
dis  igrees.  HUD  believes  that  its 
del  nition  in  the  final  rule  more 
ace  irately  describes  the  surplus  to  be 
the  excess  of  the  current  balance  over 
the  target  balance.  The  target  balance 
ref  Bcts  the  borrower's  accrued 
pa]  ments  for  escrow  account  items  and 
the  cushion  selected  by  the  servicer.  A 
ser  ricer  may  choose  to  use  no  cushion 
or  I  ne  that  is  less  than  the  maximum  set 
by  lESPA.  It  is  therefore  incorrect  to 
stal  e  that  the  surplus  is  the  balance  that 
exc  eeds  the  allowable  cushion.  HUD 
ret)  ins  the  term  target  balance,  rather 
than  allowable  cushion,  in  its 
definition. 

1  he  proposed  rule  required  servicers 
to  I  sfund  surpluses  to  a  borrower  within 
30  lays  of  the  escrow  analysis  unless 
the  borrower  timely  instructed  the 
ser  ricer  to  apply  the  surplus  to  the 
esc  'ow  account  balance.  Many 
coc  unenters  saw  HUD's  requirement  as 
inc  casing  their  administrative  burdens. 
Fifl  een  comnJenters  pointed  out  that  the 
30-day  period  was  unrealistic.  They 
arg  ied  that  HUD  should  either  extend 
the  timeframe  or  eliminate  the 
reg  lirement. 

HUD's  proposal  set  no  dollar 
threshold  for  refunding  svupluses.  Fifty- 
thr  «  conunenters  advocat^  that  the 
fini  il  rule  require  servicers  to  refund 
aut  imatically  surpluses  above  a 
minimum  threshold  ($25  to  $50).  This 
way  servicers  would  not  have  to  wait  for 
the  borrower's  instructions.  Thirteen 
oth  jrs  suggested  that  servicers  be 
pel  mitted  discretion  to  retain  a  surplus 
bel  )w  a  nominal  amount.  Forty 
coi  mients  opposed  refunding  surpluses 
if  t  le  borrower  is  delinquent  or  in 
de^ult.  Sixteen  comments  stated  that 


the  rule  should  allow  servicers  the 
discretion  to  refund  surpluses 
immediately  or  to  spread  out  the 
payments  over  a  12-month  period. 
Several  comments  requested 
clarification  on  whether  the  existence  of 
a  surplus  violated  RESPA.  Two 
comments  specifically  stated  that  a 
servicer  who  handles  a  surplus 
according  to  these  rules  is  in 
compliance  with  RESPA. 

In  response  to  these  comments,  the 
Department  has  revised  the  final  rule  to 
require  the  servicer  to  refund  to  the 
borrower  any  surplus  that  is  greater  than 
or  equal  to  $50.  This  provision  responds 
to  the  comments  concerning  timing  and 
administrative  problems  in  obtaining 
borrower  instructions.  At  the  servicer's 
option,  the  servicer  may  refund  to  the 
borrower  or  credit  to  the  borrower's 
escrow  account  a  siuplus  of  less  than 
$50.  Again,  the  servicer  need  not 
interact  with  the  borrower  to  handle  this 
surplus. 

HUD's  final  rule  provides  that  if  the 
servicer  does  not  receive  the  borrower's 
payment  within  30  days  of  the  payment 
due  date,  then  the  servicer  may  retain 
the  siuplus  in  the  escrow  account 
pursuant  to  the  terms  of  the  mortgage 
loan  document.  It  also  provides  that  if 
the  servicer  has  brought  an  action  for 
foreclosure  under  the  mortgage  loan, 
then  the  servicer  may  retain  any  surplus 
in  the  escrow  account  according  to  tie 
mortgage  loan  documents.  If  a  servicer 
meets  the  provisions  of  this  final  rule, 
then  HUD  will  deem  the  servicer  in 
compliance  with  RESPA. 

Shortages  and  Deficiencies 

The  proposed  rule  defined  a  shortage 
to  be  the  amount  that  the  servicer 
estimates  at  the  time  of  an  escrow 
account  analysis  will  be  needed  to  meet 
the  target  balance  for  the  escrow 
account.  A  deficiency,  on  the  other 
hand,  is  the  amount  that  a  servicer  has 
actually  advanced  to  pay  a 
disbursement  from  the  escrow  account. 
HUD  had  proposed  that  servicers  allow 
borrowers  up  to  12  months  to  pay 
shortages  or  deficiencies  in  the  escrow 
account.  Many  commenters  thought 
HUD's  proposal  required  servicers  to 
extend  interest-free  loans  to  borrowers. 
For  example,  Farmie  Mae  stated  that 
*'•  •  *  this  requires  the  servicer  to 
extend  what  is  in  essence  a  12-month 
interest-fi-ee  loan  to  the  borrower.  We 
believe  that  this  financial  burden  on  the 
servicer  is  inequitable."  Fifteen 
commenters  wanted  servicers  to  charge 
borrowers  interest  at  the  note  rate  while 
advances  for  a  deficiency  are 
outstanding. 

HUD  received  numerous  suggestions 
to  change  these  provisions.  Thirty-nine 
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commenters  suggested  that  the  rule 
allow  servicers  to  collect  shortages  from 
borrowers  within  30  days  to  6  months 
bom  the  date  of  the  analysis.  The 
comments  indicated  that  servicers  could 
always  allow  borrowers  more  time  (12 
or  more  months)  to  pay  a  projected 
shortage  than  is  required  by  law.  Sixty- 
six  comments  recommended  that  the 
rule  allow  servicers  to  collect 
deficiencies  from  borrowers  within  30 
days  to  6  months  from  the  disbursement 
date.  These  comments  also  stated  that 
servicers  could  choose  to  provide 
borrowers  with  more  time  than  legally 
mandated.  Another  comment  sought 
immediate  payment  of  servicer 
advances  arising  from  borrower- 
initiated  changes  (e.g.,  additional  or 
optional  insurance).  Six  comments 
noted  that  there  is  no  need  for  a  separate 
servicer  notice  to  borrowers  of  shortages 
in  the  escrow  account,  because  the 
annual  escrow  statement  fulfills  this 
function. 

HUD  sees  a  distinction  between  a 
shortage  and  a  deficiency  in  the  escrow 
account.  In  a  situation  where  the 
servicer  has  advanced  its  own  funds  (a 
deficiency),  HUD  believes  that  the 
servicer  may  collect  this  advance 
quickly.  In  the  final  rule.  HUD  provides 
servicers  with  three  possible  ways  of 
handling  borrower  deficiencies  that 
amount  to  less  than  one  month's  escrow 
payment: 

(1)  The  servicer  may  allow  a 
deficiency  to  exist  and  do  nothing  to 
change  it; 

(2)  The  servicer  may  require  the 
borrower  to  pay  the  deficiency  within 
30  days;  ot^ 

(3)  The  servicer  may  allow  the 
borrower  to  repay  the  deficiency  in  2  or 
more  equal  monthly  payments  over  a 
period  of  up  to  12  months. 

If  the  deficiency  is  equal  to  or  more 
than  one  month's  escrow  payment,  then 
the  servicer  may  allow  a  deficiency  to 
exist  and  do  nothing  to  change  it,  or  the 
ser\-icer  may  allow  the  borrower  to 
repay  the  deficiency  in  2  or  more  equal 
monthly  payments  over  a  period  of  up 
to  12  months.  Moreover,  if  the  servicer 
does  not  receive  the  borrower's  payment 
within  30  days  of  the  payment  due  date, 
then  the  servicer  may  recover  the 
deficiency  pursuant  to  the  terms  of  the 
mortgage  loan  documents. 

Because  a  shortage  is  the  difference 
between  the  current  escrow  account 
balance  and  the  target  balance,  HUD 
believes  that  shortages  warrant  different 
treatment  than  deficiencies.  Borrowers' 
escrow  accounts  are  likely  to  be 
influenced  by  yearly  changes  in  taxes, 
insurance,  or  other  items  that  may  cause 
a  shortage  at  the  time  of  an  escrow 
account  analysis.  At  that  time,  servicers 


may  easily  adjust  the  borrower's 
monthly  escrow  payments  for  the  next 
year.  Thus,  in  the  final  rule,  HUD 
provides  that  if  the  servicer's  escrow 
account  analysis  indicates  a  shortage  of 
less  than  one  month's  escrow  payment, 
the  servicer  has  three  options: 

(1)  The  servicer  may  allow  a  shortage 
to  exist  and  do  nothing  to  change  it; 

(2)  The  servicer  may  allow  the 
borrower  to  pay  the  shortage  amount 
within  30  days;  or 

(3)  The  servicer  may  allow  the 
borrower  to  pay  off  the  shortage  in  equal 
monthly  payments  over  a  12-month 
period. 

If  the  shortage  is  greater  than  or  equal 
to  one  month's  escrow  account 
payment,  then  the  servicer  has  two 
options:  the  servicer  may  allow  a 
shortage  to  exist  and  do  nothing  to 
change  it;  or  the  servicer  may  allow  the 
borrower  to  pay  off  the  shortage  in  equal 
monthly  payments  over  a  12-month 
period. 

An  escrow  account  analysis  may 
indicate  a  shortage  at  the  time  of  the 
analysis  that  will  produce  a  deficiency 
at  a  later  date.  This  rule  does  not  allow 
servicers  to  anticipate  deficiencies  and 
collect  on  a  deficiency  in  advance. 
However,  at  the  time  of  a  deficiency,  a 
servicer  may  conduct  an  escrow  account 
analysis  and  seek  repayment  from  a 
borrower  according  to  these  provisions. 

Timely  Payments 

In  implementing  Section  6(g)  of 
RESPA,  HUT)  had  proposed  that 
servicers  make  disbursements  in  a 
timely  manner  from  the  escrow  account, 
even  if  the  escrow  account  had 
insufficient  funds  for  such  payments,  as 
long  as  the  borrower  was  current  in  the 
borrower's  principal,  interest,  and 
escrow  account  payments.  Twenty-eight 
commenters  opposed  this  requirement. 
On  the  other  hand,  Fannie  Mae  noted 
that  "while  the  proposed  rule  states  that 
servicers  are  not  required  to  make 
escrow  account  payments  on  delinquent 
accounts,  Fannie  Mae  holds  the  servicer 
responsible  for  the  timely  payment  of 
taxes  and  insurance  premiums  even  in 
situations  where  the  borrower  is 
delinquent  on  the  mortgage." 

After  considering  these  comments  and 
reviewing  the  legislative  history  of 
SecUon  6(g)  of  RESPA,  the  Department 
clarifies  the  requirement.  Section 
3500.17(k)  of  this  rule  implements 
Section  6(g)  of  the  statute,  by  requiring 
servicers  to  advance  funds  to  make 
disbursements  in  a  timely  manner  as 
long  as  the  servicer  receives  the 
borrower's  pa>Tnent  within  30  days  of 
the  payment  due  date.  HUD  clarifies 
that  a  timely  pa>'ment  is  one  in  which 
the  servicer  pays  the  disbursement  on  or 


before  the  earlier  of  the  deadline  for 
available  discounts  or  the  deadline  to 
avoid  penalties.  Upon  advancing  funds 
to  pay  a  disbursement,  the  servicer  may 
seek  repayment  from  the  borrower  for 
the  deficiency  pursuant  to  §  3500.17(f). 
If  the  servicer  advances  payments  for  a 
borrower  who  is  in  default,  however, 
then  the  servicer  may  recover  the 
deficiency  pursuant  to  the  terms  of  the 
mortgage  loan  documents!  The 
Department  expects  that  servicers  will 
continue  to  make  disbursements  on 
delinquent  accounts  to  protect  their 
security  interests  in  the  mortgaged 
properties. 

Recordkeeping 

The  proposed  rule  estabhshed  a  five- 
year  recordkeeping  requirement.  Sixteen 
commenters  stated  that  this  requirement 
would  be  expensive  and  burdensome. 
Several  suggested  that  two  years  was  a 
more  reasonable  period.  Seventeen 
commenters  requested  that  HUD 
provide  a  de  minimis  standard 
describing  the  information  that  servicers 
should  retain.  They  wanted  the  final 
rule  to  specify  whether  servicers  can 
retain  records  in  hard-copy,  electronic, 
or  microfiche  format.  Seventeen 
comments  requested  that  the  rule 
provide  examples  of  noncompliance 
subject  to  penalties. 

In  the  December  1993  proposed  rule. 
HUD  responded  to  earlier  comments 
critical  of  HUD's  specific  recordkeeping 
provisions  in  the  December  1991 
proposal.  In  this  final  rule.  HUD  adds 
clarifying  language  that  servicers  may 
maintain  records  in  hard -copy, 
electronic,  microfiche,  or  any  other 
format  that  reasonably  assures  retrieval. 
The  Department  maintains  the  five-year 
record  retention  provision.  It  is 
consistent  with  RESPAs  other  retention 
requirements. 

Penalties 

Forty-eight  commenters  suggested 
that  the  final  rule  not  reflect  the  strict 
liability  language  of  the  proposed  rule. 
The  majority  believed  that  servicers 
should  not  be  held  liable  for  clerical 
errors,  inadvertent  acts,  or  acts  of 
nature.  They  also  indicated  that 
servicers  should  not  be  liable  for 
expending  "best  and  reasonable  efforts" 
in  complying  with  the  requirements. 
The  comments  advocated  that  penalties 
be  based  on  practices  and  patterns  of 
noncompliance.  The  MBA  concurred        ! 
and  stated  that"*  •  "HUD  should  ! 

determine  violations  that  warrant  a 
monetary  penalty  based  on  a  pattern  or 
practice  of  noncompliance.  Penalties 
would  be  justified  in  those  cases  where 
the  servicer  made  the  same  error 
repeatedly."  Ten  comments  suggested 
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that  the  rule  include  a  cure  period,  in 
which  the  servicer  could  submit  a 
corrective  statement  to  a  borrower 
within  60  days  of  discovering  the  error. 
They  pointed  out  that  similar  defenses 
are  permitted  by  other  consumer 
protection  statutes. 

Strict  Uability  is  a  term  used  in 
product  liability  law  and  HUD 
misapplied  the  term  in  the  proposed 
rule.  The  final  rule  removes  any 
reference  to  a  strict  liability  standard. 
However,  HUD  continues  the  statutory 
distinction  between  unintentional  and 
intentional  violations.  Violations  do  not 
require  any  proof  of  intent.  The  statute 
provides  for  more  serious  penalties  in 
cases  of  a  servicer's  intentional 
disregard  for  the  statute's  requirements. 

As  a  statement  of  its  enforcement 
policy,  the  Department  is  likely  to 
pursue  cases  involving  a  pattern  and 
practice  of  noncompliance  more 
vigorously  than  solitary  or  minor 
transgressions  of  these  provisions.  HUD 
is  less  likely  to  enforce  penalties  in 
cases  where  the  servicer  has  taken 
prompt  corrective  action  on  its  own 
initiative. 

Gvil  Penalties  Procedures 

HUD  received  eight  comments 
concerning  the  civil  penalties 
procediues  provisions.  They  suggested 
that  HUD  lengthen  the  time  for  servicers 
to  prepare  an  adequate  defense.  The 
conunenters  suggested  that  the  time  to 
respond  to  a  notice  of  intent  to  impose 
penalties  be  extended  from  20  to  30 
days.  They  wanted  HUD  to  extend  the 
period  in  which  a  servicer  presents  its 
evidence  from  45  to  60  days.  They  also 
reconunended  extending  the  period  for 
niing  for  judicial  review  of  a  decision 
from  20  to  30  days. 

In  response,  the  Department  extends 
from  20  to  30  days  the  initial  response 
period  to  HUD's  notice  of  intent  to 
impose  penalties.  Because  the  rule 
permits  the  servicer  to  request 
additional  time  from  the  administrative 
law  judge,  HUD  sees  no  need  to  extend 
the  time  for  presenting  evidence. 
Responding  to  comments,  the  final  rule 
provides  30  days  for  a  party  to  file  a 
petition  seeking  judicial  review. 

Financial  Comments 

Seventeen  commenters  were 
concerned  about  the  rule's  effect  upon 
the  value  of  mortgage  servicing  rights. 
They  estimated  that  servicing  rights  may 
be  reduced  in  value  by  3  to  20  percent. 
Three  commenters  requested  that  the 
final  rule  be  applicable  only  to  loans 
originated  after  the  effective  date,  thus 
resulting  in  less  impact  on  the  value  of 
servicing  rights.  Four  stated  that  capital 
structures  would  be  negatively  affected 


B 
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institutions  with  servicing  rights 
ilated  by  government  agencies  (e.g.. 
IC,  CXIC,  OTS,  Federal  Reserve 
d). 

«  Department  recognizes  that  the 
has  an  adverse  effect  on  the  pricing 
of  mortgage  servicing.  HUD's  issuance 
of  he  December  3, 1993,  proposed  rule 
hai  already  affected  the  value  of 
mortgage  servicing  pricing.  However,  as 
indicated  above,  the  Department 
believes  that  the  three-year  phase-in 
pefiod  somewhat  tempers  this  effect. 
The  phase-in  period  allows  servicers  to 
reqoup  the  greatest  value  on  their 
seiVicing  rights  in  the  early  years  of  a 
mortgage  loan,  while  the  rule  moves  the 
in(  ustry  to  a  simpler  system  that 
pr(  tects  consumers  as  soon  as 
pri  cticable. 

Lei  ol  Comments 

'  "wenty-three  commenters  questioned 
HI  D's  statutory  authority  to  mandate 
int  srest-free  loans  to  borrowers  under 
RE  5FA.  Five  stated  that  the  final  rule 
sh(  uld  address  compliance  issues  with 
inc  ividual  State  requirements.  One 
coi  imenter  indicated  that  HUD  left ' 
un  iddressed  how  State  rules  take 
precedence  or  supersede  the  final  rule. 
One  respondent  requested  that  the  rule 
clakfy  whether  RESPA  establishes  an 
escrow  ceiling  cushion  and  does  not 
preempt  State  law  or  contracts  between 
lenpers  and  borrowers.  A  second  stated 
that  the  final  rule  should  address  the 
impact  the  regulations  will  have  on 
contractual  relationships  related  to 
securitization  arrangements.  A  third 

jested  clarification  of  loans  that  are 
ex^pt  from  RESPA  provisions  pending 
HUD's  final  rule.  Foxu-  commenters 
bel  eved  that  the  proposed  rule  could 
lea  1  to  an  increase  in  escrow  class 
act  on  suits. 

1  he  Department  believes  that  it  has 
fill  legal  authority  and  administrative 
dis  :retion  to  implement  these  escrow 
ace  aunting  regulations.  Section  19(a)  of 
RE5PA  empowers  the  Secretary  to 
prescribe  rules  and  regulations  to 
acb  ieve  the  purpose  of  the  Act.  This 
fini  1  rule  reflects  HUD's  interpretation 
of  t  le  statute  and  HUD's  reaction  to 
pul  ilic  comments  on  the  proposed  rule. 
In  i  ssuing  this  rule,  HUD  considers  the 
net  ds  of  borrowers  and  servicers  and 
int(  rprets  the  statute  to  respond  to  those 
nee  ds.  For  example,  in  response  to 
cor  iments  regarding  interest-free  loans, 
HU  3  recast  certain  provisions  in  the 
fini  1  rule.  One  of  HUD's  goals  here  is  to 
pre  note  Section  6's  provisions  that 
dis  >ursements  from  escrow  be  made 
tim  ely.  At  the  same  time,  the  final  rule 
res  >onds  to  servicers'  needs  for  prompt 
reii  ibursement  of  their  advances,  and  is 
fail  to  the  borrower. 


Regarding  the  possible  preemption  of 
State  laws,  the  Department  recognizes 
that  many  of  the  States  have  enacted 
laws  relating  to  escrow  accounts. 
Section  18  of  RESPA  provides:  "This 
Act  does  not  annul,  alter,  or  affect,  or 
exempt  any  person  subject  to  the 
provisions  of  (RESPA)  from  complying 
with,  the  laws  of  any  State  with  respect 
to  settlement  practices,  except  to  the 
extent  that  those  laws  are  inconsistent 
with  any  provision  of  (RESPA),  and 
then  only  to  the  extent  of  the 
inconsistency."  12  USC  2616.  Given  this 
statutory  language,  and  further  statutory 
instruction  that  a  state  statute  is  not  to 
be  preempted  if  it  gives  greater 
protection  to  the  consimier,  the 
Depiutment  befieves  it  should  make 
specific  preemption  decisions  on  a  case- 
by-case  basis.  The  current  RESPA  rule 
(§  3500.13(c))  sets  forth  provisions  for 
requesting  preemption  determinations. 

Conforming  FHA  Regulations 

Because  some  provisions  in  this  final 
rule  affect  existing  FHA  regulations,  this 
rule  amends  24  CFR  parts  203  and  234 
to  conform  with  these  regulatory 
changes.  HUD  therefore  amends 
§  203.550(a)  to  clarify  that  the  FHA 
mortgagee  shall  use  the  procedures 
contained  in  §  3500.17  to  compute  the 
amoimt  of  escrow,  the  methods  of 
collection  and  accounting,  and  the 
disbursement  of  escrow  account  items. 
HUD  also  amends  §  234.38  to  conform 
with  the  final  rule,  and  retains  the 
language  of  §  203.550(c)  that  pennits 
FHA  mortgagees  to  estimate  escrow 
requirements  based  on  the  probable 
payments  required  for  special 
assessment  items,  such  as  water 
purification  escrow  funds. 

Other  Matters 

Environmental  Impact  , 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20  of  the  HUD  regulations,  the 
pohcies  and  procedures  contained  in 
this  rule  do  not  affect  a  physical 
structure  or  property  and  relate  only  to 
statutorily  required  accounting  and 
reporting  procediu«s,  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12866 

This  rule  constitutes  a  "significant 
regulatory  action"  as  that  term  is 
defined  in  section  3(f)  of  Executive 
Order  12866  on  Regulatory  Planning 
and  Review  issued  by  the  President  on 
September  30, 1993.  A  preliminary 
review  of  the  rule  indicated  that  it 
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might,  as  defined  in  that  Order,  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  Accordingly,  a 
regulatory  impact  analysis  was  prepared 
and  is  available  for  review  and 
inspection  in  Room  10276,  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  requirements  of  the  proposed  rule 
are  directed  toward  the  accounting 
procedures  used  in  the  mortgage 
servicing  industry  and  the  disclosure  to 
consumers  of  related  information. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  The  requirements  of  the  rule  are 
directed  toward, the  accounting 
procedures  used  in  the  mortgage 
servicing  industry  and  the  disclosure  to 
consumers  of  related  information. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  imder  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from' 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  item  number 
1615  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25.  1994,  (59  FR  20424,  20455) 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act,  and  was 
requested  by  and  submitted  to  the 
Committee  on  Banking.  Housing  and 
Urban  Affairs  of  the  Senate  and  the 


Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

List  of  Subjects 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development,  Mortgage  insiu-ance. 
Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  3500 

Consumer  protection.  Housing, 
Mortgages,  Real  property  acquisition. 
Reporting  and  recordkeeping, 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  Interpretive  Rule  1993-1. 
pubUshed  in  the  Federal  Register  on 
January  21, 1993  (58  FR  5520),  is 
withdrawn,  and  parts  203,  234,  and 
3500  of  title  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  203-SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709. 1715b;  42 
U.S.C.  3535(d). 

2.  Section  203.23(a)  is  amended  in 
paragraph  (a)(5)  by  revising  the  first 
sentence  and  adding  a  new  sentence  at 
the  end  of  the  paragraph,  to  read  as 
follows: 

S  203.23    Mortgagor's  payments  to  Include 
other  charges. 

(a)  *  *  • 

(5)  Fire  and  other  hazard  insurance 
premiums,  if  any.  *  *  •  Such  payments 
shall  be  held  in  an  escrow  subject  to 
§203.550. 
•        •        *        •        •    . 

3.  Section  203.550  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a),  removing  and  reserving  paragraph 
(b),  and  revising  paragraph  (c),  to  read 
as  follows: 

$203,550    Escrow  accounts. 

(a)  •  •  •  The  mortgagee  shall  use  the 
procedures  set  forth  in  §3500.17  of  this 
title,  implementing  Section  10  of  the 
Real  Estate  Settlement  Procedures  Act 
(12  U.S.C.  2609).  to  compute  the  amount 
of  the  escrow,  tbe  methods  of  collection 
and  accounting,  and  the  pajTnent  of  the 


bills  for  which  the  money  has  been 
escrowed. 

(b)  [Reserved) 

(cj  In  the  case  of  escrow  accounts 
created  for  purposes  of  §  203.52  or 
§  234.64  of  this  chapter,  mortgagees  may 
estimate  escrow  requirements  based  on 
the  best  information  available  as  to 
probable  payments  that  will  be  required 
to  be  made  from  the  account  on  a 
periodic  basis  throughout  the  period 
during  which  the  account  is  maintained. 


PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

4.  The  authority  citation  for  part  234 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1715b  and  1715y;  42 
U.S.C  3535(d).  Section  234.520(a)(2)(ii)  is 
also  issued  under  12  U.S.C  1707(a). 

5.  Section  234.38(a)  is  revised  to  read 
as  follows: 

§234.38    Mortgage  provisions  for 
additional  payments  and  covenants. 

(a)  The  mortgage  shall  provide  for 
such  equal  monthly  payments  by  the 
mortgagor  to  the  mortgagee  as  will 
amortize  any  ground  or  lease  rents  and 
the  estimated  amount  of  any  taxes, 
special  assessments,  and  any  property 
insurance  premiums  that  may  be 
required  by  the  mortgagee.  These 
payments  shall  be  held  in  an  escrow 
subject  to  §  203.550  of  this  title,  which 
is  incorporated  by  reference  in 
§  234.800. 


PART  350<>-REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

6.  The  authority  citation  for  part  3500 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2601  et  seq. 

7.  Section  3500.8  is  amended  by 
adding  a  new  paragraph  (c).  to  read  as 
follows: 

§  3500.8    Use  of  HUD-1  or  HUO-1 A 
settlenwnt  statements. 

•        •        •        •        * 

(c)  Aggregate  Accounting  At 
Settlement.  (1)  If  the  settlement  agent 
uses  a  cushion  in  determining  the  initial 
entries  for  lines  1000-1008  of  the  HUI>- 
1  or  HUD-1  A  settlement  statement,  then 
the  settlement  agent  shall  make  an 
adjustment  to  reflect  the  appropriate 
starting  balance  in  the  escrow  account 
under  the  aggregate  accounting  method. 
The  cushion  using  the  aggregate 
accounting  is  computed  according  to  the 
steps  set  out  in  §  3500.17(d).  The 
adjustment  reflects  the  difference 
between  the  amounts  collected  as  a 
cushion  in  the  1000  series  for  individual 
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escrow  items  under  the  single-item 
accounting  method  and  the  permissible 
cushion  under  the  aggregate  accounting 
method.  The  servicer  shall  enter  the 
aggregate  adjustment  amount  on  the  last 
line  in  the  1000  series  of  the  HUD-l  or 
HUD-IA  statement. 

(2)  Diuing  the  phase-in  period,  as 
defined  in  §  3500.17(b).  an  alternative 
procedure  is  available.  The  settlement 
agent  may  initially  calculate  the  1000 
series  deposits  for  the  HUD-l  and 
HUD-l  A  settlement  statement  using 
single-item  analysis  with  only  a  one- 
month  cushion  (unless  the  mortgage 
loan  docimients  indicate  a  smaller 
amount).  In  the  escrow  account  analysis 
conducted  within  45  days  of  settlement, 
however,  the  servicer  shall  adjust  the 
escrow  account  to  reflect  the  aggregate 
accoimting  balance.  Appendix  F  to  this 
part  sets  out  examples  of  aggregate 
analysis.  Appendix  A  to  this  part 
contains  instructions  for  completing  the 
HUD-l  or  HUD-l  A  settlement 
statements  using  an  aggregate  analysis 
adjustment  and  the  alternative  process 
during  the  phase-in  period. 

8.  A  new  §  3500.17  is  added,  to  read 
as  follows: 

§3S0ai7    Escrow  accounts. 

(a)  General.  This  section  sets  out  the 
requirements  for  an  escrow  account  that 
a  lender  establishes  in  connection  with 
a  federally  related  mortgage  loan.  It  sets 
limits  for  escrow  accounts  using 
calculations  based  on  monthly 
payments  and  disbursements  within  a 
calendar  year.  If  an  escrow  accoimt 
involves  biweekly  or  any  other  pa^nnent 

•period,  the  requirements  in  this  section 
shall  be  modified  accordingly. 
Appendix  H  to  this  part  provides  an 
example  of  the  transposition  fi-om 
monthly  to  biweekly  accounting  and 
Appendix  J  to  this  part  provides  an 
example  of  a  3-year  accounting  cycle 
that  may  be  used  in  accordance  with  ' 
paragraph  (c)(9)  of  this  section. 

(b)  Definitions.  As  used  in  this 
section: 

Acceptable  accounting  method  means 
an  accounting  method  that  a  servicer 
uses  to  conduct  an  escrow  account 
analysis  for  an  escrow  account  subject 
to  the  provisions  of  §  3500.17(c). 

Aggregate  (or)  composite  analysis, 
hereafter  called  aggregate  analysis, 
means  an  accounting  method  a  servicer 
uses  in  conducting  an  escrow  accoiuit 
analysis  by  computing  the  sufficiency  of 
escrow  account  funds  by  analyzing'the 
account  as  a  whole.  Appendix  F  to  this 
part  sets  forth  examples  of  aggregate 
escrow  account  analyses. 

Annual  Escrow  Account  Statement 
means  a  statement  containing  all  of  the 
information  set  forth  in  §  3500.17(1).  As 


ni  tted  in  §  3500.17(1),  a  servicer  shall 
si  bmit  an  annual  escrow  account 
St  itement  to  the  borrower  within  30 
a  lendar  days  of  the  end  of  the  escrow 
at  coimt  computation  year,  after 
conducting  an  escrow  accoimt  analysis. 

Conversion  date  means  the  date  three 
yters  after  the  publication  date  of  the 
n^le  adding  this  section  (i.e.,  October  27, 
1^7)  by  which  date  all  servicers  shall 
uae  aggregate  analysis. 

Cushion  or  reserve  (hereafter  cushion) 
nwans  funds  that  a  servicer  may  require 
a  torrower  to  pay  into  an  escrow 
account  to  cover  unanticipated 
di  ibiirsements  or  disbursements  made 
be  bre  the  borrower's  payments  are 
av  ailable  in  the  account,  as  limited  by 
§:  500.17(c). 

Oate  of  establishment  of  an  escrow 
ac  :ount  means  the  date  the  servicer 
eslablishes  the  escrow  account. 

Veficiency  is  the  amount  of  a  negative 
balance  in  an  escrow  account.  As  noted 
in|§  3500.17(0,  if  a  servicer  advances 
funds  for  a  borrower,  then  the  servicer 
mast  perform  an  escrow  account 
analysis  before  seeking  repayment  of  the 
depciency. 

Delivery  means  the  placing  of  a 
dofcument  in  the  United  States  mail, 
fir$t-class  postage  paid,  addressed  to  the 
las*  known  address  of  the  recipient. 
Hs  nd  dehvery  also  constitutes  delivery. 

disbursement  date  means  the  date  on 
wl  ich  the  servicer  actually  pays  an 
es<|row  item  from  the  escrow  account. 
Section  3500.1 7(k)  provides  that  the 
sei  vicer  shall  use  as  the  disbursement 
da  e  a  date  on  or  before  the  earlier  of  the 
dei  idline  to  take  advantage  of  discounts, 
if  5  vailable,  or  the  deadline  to  avoid  a 
pe  lalty. 

J  'scrow  account  means  any  account 
thi  t  a  servicer  establishes  or  controls  on 
be  alf  of  a  borrower  to  pay  taxes, 
ins  arance  premiums  (including  flood 
ins  iirance),  or  other  charges  with  respect 
to  (  federally  related  mortgage  loan, 
including  charges  that  the  borrower  and 
serticer  have  voluntarily  agreed  that  the 
ser  /icer  should  collect  and  pay.  The 
de:  Inition  encompasses  any  account 
est  iblished  for  this  purpose,  including  a 
"tr  ist  account",  "reserve  account", 
"ir  pound  account",  or  other  term  in 
dif  erent  localities.  An  "escrow 
ac(  sunt"  includes  any  arrangement 
wh  ;re  the  servicer  adds  a  portion  of 
boi  rower's  payments  to  principal  and 
sul  sequently  deducts  from  principal  the 
dis  >ursements  for  escrow  account  items. 
Fob  purposes  of  this  section,  the  term 
"escrow  account"  excludes  any  account 
tha  is  under  the  borrower's  total 
cor  Lrol. 

£  scrow  account  analysis  means  the 
aco  )unting  that  a  servicer  conducts  in 


the  form  of  a  trial  running  balance  for 
an  escrow  account  to: 

(1)  Determine  the  appropriate  target 
balances; 

(2)  Compute  the  borrower's  monthly 
payments  for  the  next  escrow  account 
computation  year  and  any  deposits 
needed  to  establish  or  maintain  the 
account;  and 

(3)  Determine  whether  shortages, 
surpluses  or  deficiencies  exist. 

Escrow  account  computation  year  is  a 
12-month  period  that  a  servicer 
establishes  for  the  escrow  account 
beginning  with  the  borrower's  initial 
payment  date.  The  term  includes  each 
12-month  period  thereafter,  unless  a 
servicer  chooses  to  issue  a  short  year 
statement  under  the  conditions  stated  in 
3500.17(i)(4). 

Escrow  account  item  or  separate  item 
means  any  separate  expenditure 
category,  such  as  "taxes"  or 
"insurance",  for  which  funds  are 
collected  in  the  escrow  account  for 
disbursement.  An  escrow  account  item 
with  installment  payments,  such  as 
local  property  taxes,  remains  one 
escrow  account  item  regardless  of 
multiple  disbursement  dates  to  the  tax 
authority. 

Federally  related  mortgage  loan  has 
the  meaning  set  forth  in  §  3500.2. 

Initial  escrow  account  statement 
means  the  first  disclosure  statement  that 
the  servicer  delivers  to  the  borrower 
concerning  the  borrower's  escrow 
account.  The  initial  escrow  account 
statement  shall  meet  the  requirements  of 
§  350CJ.17(g)  and  be  in  substantially  the 
format  set  forth  in  §  3500.17(h). 

Installment  payment  means  one  of 
two  or  more  payments  payable  on  an 
escrow  account  item  during  an  escrow 
account  computation  year.  An  example 
of  an  installment  payment  is  where  a 
jurisdiction  bills  quarterly  for  taxes. 

Mortgage  loan  means  a  federally 
related  mortgage  loan  as  that  term  is 
defined  in  §3500.2. 

Payment  due  date  means  the  date 
each  month  when  the  borrower's 
monthly  payment  to  an  escrow  account 
is  due  to  the  servicer.  The  initial 
payment  date  is  the  borrower's  first 
payment  due  date  to  an  escrow  account. 

Phase-in  period  means  the  period 
beginning  on  the  effective  date  of  this 
final  rule  and  ending  on  the  conversion 
date,  i.e.,  October,  27, 1997],  by  which 
date  all  servicers  shall  use  the  aggregate 
accounting  method  in  conducting 
escrow  account  analyses. 

Post-rule  account  means  an  escrow 
account  established  in  connection  with 
a  federally  related  mortgage  loan  whose 
settlement  date  is  on  or  after  the 
effective  date  of  this  section. 
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Pre-accrual  is  a  practice  some 
servicers  use  to  require  borrowers  to 
deposit  funds,  needed  for  disbursement 
and  maintenance  of  a  cushion,  in  the 
escrow  account  some  period  befcMre  the 
disbursement  date.  Pre-accrual  is 
subject  to  the  limitations  of  §  3500.17(c). 

Pre-rule  account  is  an  escrow  account 
established  in  connection  with  a 
federally  related  mortgage  loan  whose 
settlement  date  is  before  the  effective 
date  of  this  rule. 

Refinancing  has  the  meaning  set  forth 
in  §3500.2. 

Servicer  means  the  person  responsible 
for  the  servicing  of  a  loan  (including  the 
person  who  maikes  or  holds  a  loan  if 
such  person  also  services  the  loan).  The 
term  does  not  include: 

(1)  The  Federal  Deposit  Insiuance 
Corporation  (FDIC)  or  the  Resolution 
Triist  Corporation  (RTC),  in  connection 
with  assets  acquired,  assigned,  sold,  or 
transferred  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1823(c))  or  as  receiver  or 
conservator  of  an  insured  depository 
institution:  or 

(2)  The  Federal  National  Mortgage 
Corporation  (FNMA);  the  Federal  Home 
Loan  Mortgage  Corporation  (FYeddie 
Mac);  the  Resolution  Trust  Corporation 
(RTC),  the  Federal  Deposit  Insurance 
Corporation  (FDIC);  the  Department  of 
Housing  and  Urban  Development 
(HUD),  including  the  Government 
National  Mortgage  Association  (GNMA) 
and  the  Federal  Housing  Administration 
(FHA);  the  National  Credit  Union 
Administration  (NCUA);  the  Farmers 
Home  Administration  (FmHA);  and  the 
Department  of  Veterans  Affairs  (VA)  in 
cases  when  the  assignment,  sale,  or 
transfer  of  the  servicing  of  the  mortgage 
loan  is  preceded  by  termination  of  the 
contract  for  servicing  the  loan  for  cause, 
commencement  of  proceedings  for 
bankruptcy  of  the  servicer,  or 
commencement  of  proceedings  by  the 
FDIC  or  RTC  for  conservatorship  or 
receivership  of  the  servicer  (or  an  entity 
by  which  the  servicer  is  owned  or 
controlled). 

(3)  The  Federal  Housing 
Administration  (FHA).  in  cases  where  a 
mortgage  insured  under  the  National 
Housing  Act  (12  U.S.C  1701  et  seq.)is 
assigned  to  HUD. 

Servicing  means  the  process  of 
receiving  any  scheduled  periodic 
payments  fit)m  a  borrower  pursuant  to 
the  terms  of  any  mortgage  servicing 
loan,  including  amounts  for  escrow 
accounts  imder  section  10  of  RESPA. 
and  making  the  payments  of  principal 
and  interest  and  such  other  payments 
with  respect  to  the  amounts  received 
from  the  borrower  to  the  owner  of  the 
loan  or  other  third  parties  as  may  be 


required  pursuant  to  the  terms  of  the 
mortgage  loan  documents  or  servicing 
contrat'. 

Settletnent  has  the  same  meaning  set 
forth  in  §  3.S00.2. 

Shortage  means  an  amount  by  which 
a  current  escrow  account  balance  falls 
short  of  the  target  balance  at  the  time  of 
escrow  analysis. 

Single-item  analysis  means  an 
accounting  method  servicers  use  in 
conducting  an  escrow  account  analysis 
by  computing  the  sufficiency  of  escrow 
account  funds  by  considering  each 
escrow  item  separately.  Appendix  F  to 
this  part  sets  forth  examples  of  single- 
item  analysis. 

Submission  (of  an  escrow  account 
statement)  means  the  delivery  of  the 
statement. 

Surplus  means  an  amount  by  which 
the  current  escrow  account  balance 
exceeds  the  target  balance  for  the 
account. 

System  of  recordkeeping  means  the 
servicer's  method  of  keeping 
information  that  reflects  the  facts 
relating  to  that  servicer's  handling  of  the 
borrower's  escrow  account,  including, 
but  not  limited  to.  the  payment  of 
amounts  from  the  escrow  accoimt  and 
the  submission  of  initial  and  annual 
escrow  account  statements  to  borrowers. 

Target  balance  means  the  estimated 
month  end  balance  in  an  escrow 
accoimt  that  is  just  sufficirat  to  cover 
the  remaining  disbursements  from  the 
escrow  account  in  the  escrow  account 
computation  year,  taking  into  account 
the  remaining  scheduled  periodic 
payments,  and  a  cushion,  if  any. 

Trial  running  balance  means  the 
accounting  process  that  derives  the 
target  balances  over  the  course  of  an 
escrow  account  computation  year. 
Section  3500.17(d)  provides  a 
description  of  the  steps  involved  in 
performing  a  trial  running  balance. 

(c)  Limits  on  payments  to  escrow 
accounts:  acceptdjle  accounting 
methods  to  determine  limits. 

(1)  A  lender  or  servicer  (hereafter 
servicer)  shall  not  require  a  borrower  to 
deposit  into  any  escrow  account, 
created  in  connection  with  a  federally 
related  mortgage  loan,  more  than  the 
following  amounts: 

(i)  Charges  at  settlement  or  upon 
creation  of  an  escrow  account.  At  the 
time  a  servicer  creates  an  escrow 
account  for  a  borrower,  the  servicer  may 
charge  the  borrower  an  amount 
sufficient  to  pay  the  charges  respecting 
the  mortgaged  property,  such  as  taxes 
and  insurance,  which  are  attributable  to 
the  period  from  the  date  such 
p8yment(s)  were  last  paid  until  the 
initial  payment  date.  In  addition,  the 
servicer  may  charge  the  borrower  a 


cushion  that  shall  be  no  greater  than 
one-sixth  ('^)  of  the  estimated  total 
annual  payments  from  the  escrow 
account. 

(ii)  Charges  during  the  life  of  the 
escrow  account.  Throughout  the  life  of 
an  escrow  account,  the  servicer  may 
diarge  the  lx)rrower  a  monthly  sum 
equal  to  one-twelfth  ( V12)  of  the  toUi 
annual  escrow  payments  which  the 
servicer  reasonably  anticipates  paying 
from  the  account.  In  addition,  the 
servicer  may  add  an  amount  to  maintain 
a  cushion  no  greater  than  one-sixth  ('A) 
of  the  estimated  total  annual  payments 
from  the  account  However,  if  a  servicer 
determines  through  an  escrow  account 
analysis  that  there  is  a  shortage  or 
deficiency,  the  servicer  may  require  the 
borrower  to  pay  additional  deposits  to 
make  up  the  shortage  or  eliminate  the 
deficiency,  subject  to  the  limitations  set 
forth  in  §3500.17(1). 

(2)  Escrow  analysis  at  creation  of 
escrow  account.  Before  establishing  an 
escrow  account,  the  servicer  shall 
conduct  an  escrow  account  analysis  to 
determine  the  amount  the  borrower 
shall  deposit  into  the  escrow  account, 
subject  to  the  limitations  of 

§  3500.17(c)(l)(i)  and  the  amount  of  the 
boiTower's  periodic  payments  into  the 
escrow  account,  subject  to  the 
limitations  of  §  3500.17(c)(l)(ii).  In 
conducting  the  escrow  account  analysis, 
the  servicer  shall  estimate  the 
disbursement  amounts  according  to 
§  3500.17(c)(7).  Pursuant  to  §  3500.17(k), 
the  servicer  shall  use  a  date  cm  or  before 
the  earlier  of  the  deadhne  to  take 
advantage  of  discounts,  if  available,  or 
the  deadline  to  avoid  a  penalty  as  the 
disbursement  date  for  the  escrow  item. 
Upon  completing  the  initial  escrow 
account  analysis,  the  servicer  shall 
prepare  and  deliver  an  initial  escrow 
account  statement  to  the  borrower,  as 
set  forth  in  §  3500.17(g).  The  servicer 
shall  use  the  escrow  account  analysis  to 
determine  whether  a  surplus,  shortage 
or  deficiency  exists  since  settlement  and 
shall  make  any  adjustments  to  the 
account  pursuant  to  §  3500.17(f). 

(3)  Subsequent  escrow  account 
analyses.  For  each  escrow  account,  the 
servicer  shall  conduct  an  escrow 
account  analysis  at  the  completion  of 
the  escrow  account  computation  year  to 
determine  the  borrower's  monthly 
escrow  account  payments  for  the  next 
computation  year,  subject  to  the 
limitations  of  §  3500.17(c)(l)(ii).  In 
conducting  the  escrow  account  analysis, 
the  servicer  shall  estimate  the 
disbursement  amounts  according  to 

§  3500.17(c)(7).  Pursuant  to  §  3500.17(k). 
the  servicer  shall  use  a  date  on  or  before 
the  earlier  of  the  deadline  to  take 
advantage  of  discounts,  if  available,  or 
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the  deadline  to  avoid  a  penalty  as  the 
disbursement  date  for  the  escrow  item. 
The  servicer  shall  use  the  escrow 
account  analysis  to  determine  whether  a 
surplus,  shortage  or  deficiency  exists 
and  shall  make  any  adjustihents  to  the 
account  pursuant  to  §  3500.17(f).  Upon 
completing  an  escrow  account  analysis, 
the  servicer  shall  prepare  and  submit  an 
annual  escrow  account  statement  to  the 
borrower,  as  set  forth  in  §  3500.17(1). 

(4)  Acceptable  accounting  methods  to 
determine  escrow  limits.  The  following 
are  acceptable  accounting  methods  that 
servicers  may  use  in  conducting  an 
escrow  account  analysis. 

(i)  Pre-rule  accounts.  For  pre-rule 
accounts,  servicers  may  use  either 
single-item  analysis  or  aggregate- 
analysis  during  the  phase-in  period.  In 
conducting  the  escrow  account  analysis, 
servicers  shall  use  "month-end" 
accounting.  Under  month-end 
accounting,  the  timing  of  the 
disbursements  and  payments  within  the 
month  is  irrelevant.  As  of  the 
conversion  date,  all  pre-rule  accoimts 
shall  comply  with  the  requirements  for 
post-rule  accounts  in  paragraph  (c)(4)(ii) 
of  this  section.  During  the  phase-in 
period,  the  transfer  of  servicing  of  a  pre- 
rule  accoimt  to  another  servicer  does 
not  convert  the  accoimt  to  a  post-rule 
account.  After  the  effective  date  of  this 
rule,  refinancing  transactions  (as 
defined  in  §  3500.2)  shall  comply  with 
the  requirements  for  post-rule  accounts. 

(ii)  Post-rule  accounts.  For  post-rule 
accounts,  servicers  shall  use  aggregate 
accounting  to  conduct  an  escrow 
account  analysis.  In  conducting  the 
escrow  accoimt  analysis,  servicers  shall 
use  "month-end"  accounting.  Under 
month-end  accounting,  the  timing  of  the 
disbursements  and  payments  within  the 
month  is  irrelevant. 

(5)  Cushion.  For  post-rule  accounts, 
the  cushion  shall  be  no  greater  than  one- 
sixth  (Vb)  of  the  estimated  total  annual 
disbursements  from  the  escrow  account 
using  aggregate  analysis  accounting.  For 
pre-rule  accounts,  the  cushion  may  not 
exceed  the  total  of  one-sixth  of  the 
estimated  annual  disbursements  for 
each  escrow  account  item  using  single- 
item  analysis  accounting.  In 
determining  the  cushion  using  single- 
item  analysis,  a  servicer  shall  not  divide 
an  escrow  account  item  into  sub- 
accounts, even  if  the  payee  requires 
installment  payments. 

(6)  Restrictions  on  pre-accrual.  For 
pre-rule  accounts,  a  servicer  shall  not 
require  any  pre-accrual  that  results  in 
the  escrow  account  balance  exceeding 
the  limits  of  paragraph  (c)(1)  of  this 
section.  In  addition,  if  the  mortgage 
documents  in  a  pre-rule  account  are 
silent  about  the  amount  of  pre-accrual. 


le  servicer  shall  not  require  in  excess 
If  one  month  of  pre-accrual.  subject  to 
le  additional  limitations  provided  in 
^^aragraph  (c)(8)  of  this  section.  For  post- 
rule  accounts,  a  servicer  shall  not 
gractice  pre-accrual. 
I  (7)  Servicer  estimates  of  disbursement 
(Vnounts.  To  conduct  an  escrow  account 
analysis,  the  servicer  shall  estimate  the 
apiount  of  escrow  account  items  to  be 
(^sbursed.  If  the  servicer  knows  the 
marge  for  an  escrow  item  in  the  next 
cpmputation  year,  then  the  servicer 
shall  use  that  amount  in  estimating 
qisbursement  amounts.  If  the  charge  is 
u  nknown  to  the  servicer,  the  servicer 
n  lay  base  the  estimate  on  the  preceding 
y  sar's  chaige,  or  the  preceding  year's 
c  large  as  modified  by  an  amount  not 
e  (ceeding  the  most  recent  year's  change 
ii  I  the  national  Consumer  Price  Index 
f  r  all  urban  consumers  (CPI,  all  items). 
1 1  cases  of  unassessed  new 
o  )nstruction.  the  servicer  may  base  an 
e  itimate  on  the  assessment  of 
o  >mparable  residential  property  in  the 
n  arket  area. 

(8)  Provisions  in  mortgage  documents. 
Tpe  servicer  shall  examine  the  mortgage 
loan  documents  to  determine  the 
abplicable  cushion  and  limitations  on 
pre-accrual  for  each  escrow  account.  If 
tie  mortgage  loan  documents  provide 
for  lower  cushion  Umits  or  less  pre- 
atcrual  than  this  rule,  then  the  terms  of 
t]  le  loan  documents  apply.  Where  the 

U  rms  of  any  mortgage  loan  document 
a  low  greater  payments  to  an  escrow 
a(  :count  than  allowed  by  this  rule,  then 
t]  is  rule  controls  the  applicable  limits. 
V  'here  the  mortgage  loan  documents  do 
n  }t  specifically  establish  an  escrow 
account,  whether  a  servicer  may 
establish  an  escrow  account  for  the  loan 
is  a  matter  for  determination  by  State 
li  w.  If  the  mortgage  loan  document  is 
s  lent  on  the  escrow  account  limits  (for 
c  ishion  or  pre-accrual)  and  a  servicer 
ei  tablishes  an  escrow  account  under 
S  ate  law.  then  the  limitations  of  this 
n  le  apply  unless  State  law  provides  for 
a  ower  amount.  If  the  loan  documents 
p  ovide  for  escrow  accounts  up  to  the 
R  iSPA  limits,  then  the  servicer  may 
r<  quire  the  maximum  amounts 
ci  insistent  with  this  rule,  unless  an 
a  iplicable  State  law  sets  a  lesser 
a  nount. 

(9)  Assessments  for  periods  longer 
tl  an  one  year.  Some  escrow  account 
it  ims  may  be  billed  for  periods  longer 
tl  an  one  year.  For  example,  servicers 
a  ay  need  to  collect  flood  insurance  or 
vi  ater  purification  escrow  funds  for 

p  lyment  every  three  years.  In  such 
a  ses.  the  servicer  shall  estimate  the 
b  tfretwer's  payments  for  a  full  cycle  of 
d  sbursements.  For  a  flood  insurance 
p  emium  payable  every  3  years,  the 


servicer  shall  collect  the  payments 
reflecting  36  equal  monthly  amounts. 
For  two  out  of  the  three  years,  however, 
the  account  balance  may  not  reach  its 
low  monthly  balance  because  the  low 
point  will  be  on  a  three-year  cycle,  as 
compared  to  an  annual  one.  The  annual 
escrow  account  statement  shall  explain 
this  situation  (see  example  in  Appendix 
J  to  this  part). 

(d)  Methods  of  escrow  account 
analysis.  Paragraph  (c)  of  this  section 
prescribes  acceptable  accounting 
methods.  The  following  sets  for&  the 
steps  servicers  shall  use  to  determine 
whether  their  use  of  an  acceptable 
accounting  method  conforms  with  the 
limitations  in  §  3500.17(c)(1).  The  steps 
set  forth  in  this  section  derive  maximiui 
limits.  Servicers  may  use  accounting 
procedures  that  result  in  lower  target 
balances.  In  particular,  servicers  may 
use  a  cushion  less  than  the  permissible 
cushion  or  no  cushion  at  all.  This 
section  does  not  require  the  use  of  a 
cushion. 

(1)  Aggregate  analysis,  (i)  When  a 
servicer  uses  aggregate  analysis  in 
conducting  the  escrow  account  analysis, 
the  target  balances  may  not  exceed  the 
balances  computed  according  to  the 
following  arithmetic  operations; 

(A)  The  servicer  first  projects  a  trial 
balance  for  the  account  as  a  whole  over 
the  next  computation  year  (a  trial 
running  balance).  In  doing  so  the 
servicer  assumes  that  it  will  make 
estimated  disbursements  on  or  before 
the  earlier  of  the  deadline  to  take 
advantage  of  discounts,  if  available,  or 
the  deadline  to  avoid  a  penalty.  The 
servicer  does  not  use  pre-accrual  on 
these  disbursement  dates.  The  servicer 
also  assumes  that  the  borrower  will 
make  monthly  payments  equal  to  one- 
twelfth  of  the  estimated  total  annual 
escrow  account  disbursements. 

(B)  The  servicer  then  examines  the 
monthly  trial  balances  and  adds  to  the 
first  monthly  balance  an  amount  just 
sufficient  to  bring  the  lowest  monthly 
trial  balance  to  zero,  and  adjusts  all 
other  monthly  balances  accordingly. 

(C)  The  servicer  then  adds  to  the 
monthly  balances  the  permissible 
cushion.  The  cushion  is  two  months  of 
the  borrower's  escrow  payments  to  the 
servicer  or  a  lesser  amount  specified  by 
State  law  or  the  mortgage  document  (net 
of  any  increases  or  decreases  because  of 
prior  year  shortages  or  surpluses, 
respectively). 

(li)  Lowest  monthly  balance.  Under 
aggregate  analysis,  the  lowest  monthly 
target  balance  for  the  account  shall  be 
less  than  or  equal  to  one-sixth  of  the 
estimated  total  annual  escrow  account 
disbursements  or  a  lesser  amount 
specified  by  State  law  or  the  mortgage 
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document.  The  target  balances  that  the 
servicer  derives  using  these  steps  yield 
the  maximum  limit  for  the  escrow 
account.  Appendix  F  to  this  part 
illustrates  these  steps. 

(2)  Single-item  or  other  non-aggregate 
analysis  method,  (i)  When  a  servicer 
uses  single-item  analysis  or  any  hybrid 
accounting  method  in  conducting  an 
escrow  account  analysis  during  the 
phase-in  period,  the  target  balances  may 
not  exceed  the  balances  computed 
according  to  the  following  arithmetic 
operations: 

(A)  The  servicer  first  projects  a  trial 
balance  for  each  item  over  the  next 
computation  year  (a  trial  running 
balance).  In  doing  so  the  servicer 
assumes  that  it  will  make  estimated 
disbursements  on  or  before  the  earfier  of 
the  deadline  to  take  advantage  of 
discounts,  if  available,  or  the  deadline 
to  avoid  a  penalty.  The  servicer  does  not 
use  pre-accrual  on  these  disbursement 
dates.  The  servicer  also  assumes  that  the 
borrower  will  make  periodic  payments 
equal  to  one-twelfth  of  the  estimated 
total  annual  escrow  account 
disbursements. 

(B)  The  servicer  then  examines  the 
monthly  trial  balance  for  each  escrow 
account  item  and  adds  to  the  first 
monthly  balance  for  each  separate  item 
an  amotmt  just  sufficient  to  bring  the 
lowest  monthly  trial  balance  for  that 
item  to  zero,  and  then  adjusts  all  other 
monthly  balances  accordingly. 

(C)  The  servicer  then  adck  the 
permissible  cushion,  if  any,  to  the 
monthly  balance  for  the  separate  escrow 
account  item.  The  permissible  cushion 
is  two  months  of  escrow  payments  for 
the  escrow  account  item  (net  of  any 
increases  or  decreases  because  of  prior 
year  shortages  or  suipluses, 
resp>ectively)  or  a  lesser  amount 
specified  by  State  law  or  the  mortgage 
document. 

(D)  The  servicer  then  examines  the 
balances  for  each  item  to  make  certain 
that  the  lowest  monthly  balance  for  that 
item  is  less  than  or  equal  to  one-sixth  of 
the  estimated  total  annual  escrow 
account  disbursements  for  that  item  or 
a  lesser  amount  specified  by  State  law 
or  the  mortgage  document. 

(ii)  In  periforming  an  escrow  account 
analysis  using  single-item  analysis, 
servicers  may  account  for  each  escrow 
account  item  separately,  but  servicers 
shall  not  further  divide  accounts  into 
sub-accounts,  even  if  the  payee  of  a 
disbursement  requires  installment 
payments.  The  target  balances  that  the 
servicer  derives  using  these  steps  yield 
the  maximum  limit  for  the  escrow 
account.  Appendix  F  to  this  part 
illustrates  these  steps. 


(e)  Transfer  of  servicing,  (l)  If  the  new 
servicer  changes  either  the  monthly 
payment  amount  or  the  accounting 
method  used  by  the  transferor  (old) 
servicer,  then  the  new  servicer  shall 
provide  the  borrower  with  an  initial 
escrow  account  statement  within  60 
days  of  the  date  of  servicing  transfer. 

(i)  Where  a  new  servicer  provides  an 
initial  escrow  account  statement  upon 
the  transfer  of  servicing,  the  new 
servicer  shall  use  the  effective  date  of 
the  transfer  of  servicing  to  establish  the 
new  escrow  account  computation  year. 

(ii)  Where  the  new  servicer  retains  the 
monthly  payments  and  accounting 
method  used  by  the  transferor  servicer, 
then  the  new  servicer  may  continue  to 
use  the  escrow  account  computation 
year  established  by  the  transferor 
servicer  or  may  choose  to  estabfish  a 
different  computation  year  using  a 
short-year  statement.  At  the  completion 
of  the  escrow  account  computation  year 
or  any  short  year,  the  new  servicer  shall 
perform  an  escrow  analysis  and  provide 
the  borrower  with  an  annual  escrow 
account  statement. 

(2)  The  new  servicer  shall  treat 
shortages,  surpluses  and  deficiencies  in 
the  transferred  escrow  account 
according  to  the  procedures  set  forth  in 
§3500.17(0. 

(3)  A  pre-rule  account  remains  a  pre- 
rule  account  upon  the  transfer  of 
servicing  to  a  new  servicer  so  long  as 
the  transfer  occurs  before  the  conversion 
date. 

(f)  Shortages,  surpluses,  and 
deficiencies  requirements.  (1)  Escrow 
account  analysis.  For  each  escrow 
account,  the  servicer  shall  conduct  an 
escrow  account  analysis  to  determine 
whether  a  siuplus,  shortage  or 
deficiency  exists. 

(i)  As  noted  in  §§  3500.17(c)(2)  and 
(3),  the  servicer  shall  conduct  an  escrow 
account  analysis  upon  establishing  an 
escrow  accoimt  and  at  completion  of  the 
escrow  account  computation  year. 

(ii)  The  servicer  may  conduct  an 
escrow  account  analysis  at  other  times 
during  the  escrow  computation  year.  If 
a  servicer  advances  funds  in  paying  a 
disbursement,  which  is  not  the  result  of 
a  borrower's  payment  default  under  the 
underlying  mortgage  document,  then 
the  servicer  shall  conduct  an  escrow 
account  analysis  to  determine  the  extent 
of  the  deficiency  before  seeking 
repayment  of  the  funds  from  the 
borrower  undw  this  paragraph  (f). 

(2)  Surpluses,  (i)  u  an  escrow  account 
analysis  discloses  a  surplus,  the  servicer 
shall,  within  30  days  fi^m  the  date  of 
the  analysis,  refund  the  surplus  to  the 
borrower  if  the  surplus  is  greater  than  or 
equal  to  50  dollars  (S50).  If  the  surplus 
is  less  than  50  dollars  ($50).  the  servicer 


may  refund  such  amount  to  the 
borrower,  or  credit  such  amount  against 
the  next  year's  escrow  payments, 
(ii)  These  provisions  regarding 
surpluses  apply  if  the  borrower  is 
current  at  the  time  of  the  escrow 
account  analysis.  A  borrower  is  current 
if  the  servicer  receives  the  borrower's 
payments  within  30  days  of  the 
payment  due  date.  If  the  servicer  does 
not  receive  the  borrower's  payment 
within  30  days  of  the  payment  due  date, 
then  the  servicer  may  retain  the  surplus 
in  the  escrow  account  pursuant  to  the 
terms  of  the  mortgage  loan  documents. 

(3)  Shortages,  (i)  If  an  escrow  account 
analysis  discloses  a  shortage  of  less  than 
one  month's  escrow  account  payment, 
then  the  servicer  has  three  possible 
courses  of  action: 

(A)  The  servicer  may  allow  a  shortage 
to  exist  and  do  nothing  to  change  it; 

(B)  The  servicer  may  allow  the 
borrower  to  pay  the  shortage  amount 
within  30  days;  or 

(C)  The  servicer  may  allow  the 
borrower  to  repay  the  shortage  in  equal 
monthly  payments  over  a  12-month 
period. 

(ii)  If  an  escrow  account  analysis 
discloses  a  shortage  that  is  greater  than 
or  equal  to  one  month's  escrow  account 
payment,  then  the  servicer  has  two 
possible  courses  of  action: 

(A)  The  servicer  may  allow  a  shortage 
to  exist  and  do  nothing  to  change  it;  oi- 

(B)  The  servicer  shall  allow  the 
borrower  to  repay  the  shortage  in  equil 
monthly  payments  over  a  12-month 
period. 

(4)  Deficiency.  If  the  escrow  account 
analysis  confirms  a  deficiency,  then  the 
servicer  may  require  the  borrower  to  pay 
additional  monthly  deposits  to  the 
account  to  eUminate  the  deficiency. 

(i)  If  the  deficiency  is  less  than  one 
month's  escrow  account  payment,  then 
the  servicer: 

(A)  May  allow  the  deficiency  to  exist 
and  do  nothing  to  change  it; 

(B)  May  require  the  borrower  to  repay 
the  deficiency  within  30  days:  or 

(C)  May  allow  the  borrower  to  repay 
the  deficiency  in  2  or  more  equal 
monthly  payments  over  a  period  of  up 
to  12  months. 

(ii)  If  the  deficiency  is  greater  than  or 
equal  to  1  month's  escrow  account 
payment,  the  servicer  may  allow  the 
deficiency  to  exist  and  do  nothing  to 
change  it  or  may  allow  the  borrower  to 
repay  the  deficiency  in  2  or  more  equal 
monthly  payments  over  a  period  of  up 
to  12  months. 

(iii)  These  provisions  regarding 
deficiencies  apply  if  the  borrower  is 
current  at  the  time  of  the  escrow 
account  analysis.  A  borrower  is  current 
if  the  servicer  receives  the  borrower's 
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pa)nnent8  within  30  days  of  the 
payment  due  date.  If  the  servicer  does 
not  receive  the  borrower's  payment 
within  30  days  of  the  payment  due  date, 
then  the  servicer  may  recover  the 
deficiency  pursuant  to  the  terms  of  the 
mortgage  loan  documents. 

(5)  Notice  of  Shortage  or  Deficiency  in 
Escrow  Account.  The  servicer  shall 
notify  the  borrower  at  least  once  during 
the  escrow  account  computation  year  if 
there  is  a  shortage  or  deficiency  in  the 
escrow  account.  The  notice  may  be  part 
of  the  annual  escrow  account  statement 
or  it  may  be  a  separate  docimient. 

(g)  Initial  Escrow  Account  Statement. 
(1)  Submission  at  settlement,  or  within 
45  calendar  days  of  settlement.  As 
noted  in  §  3500.17(c)(2),  the  servicer 
shall  conduct  an  escrow  account 
analysis  before  establishing  an  escrow 
account  to  determine  the  amount  the 
borrower  shall  deposit  into  the  escrow 
account,  subject  to  the  limitations  of 
§  3500.17(c)(l)(i).  After  conducting  the 
escrow  account  analysis  for  each  escrow 
account,  the  servicer  shall  submit  an 
initial  escrow  account  statement  to  the 
borrower  at  settlement  or  within  45 
calendar  days  of  settlement  for  escrow 
accounts  that  are  established  as  a 
condition  of  the  loan. 

(i)  The  initial  escrow  account 
statement  shall  include  the  amount  of 
the  borrower's  monthly  mortgage 
payment  and  the  portion  of  the  monthly 
payment  going  into  the  escrow  account 
and  shall  itemize  the  estimated  taxes, 
insurance  premiums,  and  other  charges 
that  the  servicer  reasonably  anticipates 
to  be  paid  from  the  escrow  account 
during  the  escrow  account  computation 
year  and  the  anticipated  disbursement 
dates  of  those  charges.  The  initial 
escrow  account  statement  shall  indicate 
the  amount  that  the  servicer  selects  as 
a  cushion.  The  statement  shall  include 
a  trial  running  balance  for  the  account. 

(ii)  Pursuant  to  §  3500.17(h)(2),  the 
servicer  may  incorporate  the  initial 
escrow  account  statement  into  the 
HUD-1  or  HUD-IA  settlement 
statement.  If  the  servicer  does  not 
incorporate  the  initial  escrow  account 
statement  into  the  HUD-1  or  HUD-lA 
settlement  statement,  then  the  servicer 
shall  submit  the  initial  escrow  account 
statement  to  the  borrower  as  a  separate 
document. 

(2)  Time  of  submission  of  initial 
escrow  account  statement  for  an  escrow 
account  established  after  settlement.  For 
escrow  accounts  established  after 
settlement  (and  which^re  ftot  a 
condition  of  the  loan),  a  servicer  shall 
submit  an  initial  escrow  account 
statement  to  a  borrower  within  45  . 
calendar  days  of  the  date  of 
establishment  of  the  escrow  account. 


h)  Format  for  initial  escrow  account 
stt  tement.  (1)  The  format  and  a 
coi  npleted  example  for  an  initial  escrow 
ac(  :oimt  statement  is  set  out  in 
Ai  pendix  G  of  this  part. 

2)  Incorporation  of  Initial  Escrow 
Ac  count  Statement  Into  HUD-1  or 
m  'D-IA  Settlement  Statement. 

Pu  rsuant  to  §  3500.9(a)(ll),  a  servicer 
mi  y  add  the  initial  escrow  account 
statement  to  the  HUD-1  or  HUD-IA 
set  tlement  statement.  The  servicer  may 
in(  lude  the  initial  escrow  accoimt 
sta  tement  in  the  basic  text  or  may  attach 
th«  initial  escrow  account  statement  as 
aujadditional  page  to  the  HUD-1  or 
HI  T>-1A  settlement  statement. 

3)  Identification  of  Payees.  The  initial 
es<  row  account  statement  need  not 

id«  ntify  a  specific  payee  by  name  if  it 
pn  ivides  sufficient  information  to 
id«  ntify  the  use  of  the  funds.  For 
exj  imple,  appropriate  entries  include: 
COI  mty  taxes,  hazard  insurance, 
coi  idominium  dues,  etc.  If  a  particuleu 
pa  ^ee,  such  as  a  taxing  body,  receives 
m(  re  than  one  payment  during  the 
es<  row  account  computation  year,  the 
sta  :ement  shall  indicate  each  payment 
an  1  disbiu^ement  date.  If  there  are 
se\  eral  taxing  authorities  or  insurers, 
th4  statement  shall  identify  each  taxing 
bo  ly  or  insurer  (e.g.,  "City  Taxes", 
"S  ;hool  Taxes",  "Hazard  Insurance",  or 
"F  ood  Insurance,"  etc.). 

i)  Annual  Escrow  Account 
Stt  tements.  For  each  escrow  account,  a 
sei  vicer  shall  submit  an  annual  escrow 
ac«  ount  statement  to  the  borrower 
wi  hin  30  days  of  the  completion  of  the 
es<  row  account  computation  year.  The 
sei  vicet  shall  conduct  an  escrow 
ac«  ount  analysis  before  submitting  an 
an  lual  escrow  account  statement  to  the 
bo  rower. 

1)  Contents  of  Annual  Escrow 
Ai  ::ount  Statement.  The  annual  escrow 
ac(  ount  statement  shall  provide  an 
ac(  ount  history,  reflecting  the  activity  in 
th(  escrow  account  during  the  escrow 
ac(  ount  computation  year,  and  a 
pr(  ijection  of  the  activity  in  the  account 
foi  the  next  year.  The  annual  escrow 
ac(  ount  statement  shall  include,  at  a 
mi  limum,  the  following: 

i)  The  amount  of  the  borrower's 
cu  rent  monthly  mortgage  payment  and 
th(  portion  of  the  monthly  payment 
go  ng  into  the  escrow  account; 

ii)  The  amount  of  the  past  year's 
m<  nthly  mortgage  payment  and  the 
po  lion  of  the  monthly  payment  that 
w(  n\  into  the  escrow  account; 

iii)  The  total  amount  paid  into  the 
es(  row  account  during  the  past 
CO  nputation  year; 

iv)  The  total  amount  paid  out  of  the 
es(  row  account  during  the  same  period 


for  taxes,  insurance  premiums,  and 
other  charges; 

(v)  The  balance  in  the  escrow  account 
at  the  end  of  the  period; 

(vi)  An  explanation  of  how  any 
surplus  is  being  handled  by  the  servicer; 

(vii)  An  explanation  of  how  any 
shortage  or  deficiency  is  to  be  paid  by 
the  borrower,  and 

(viii)  If  applicable,  the  reason(s)  why 
the  estimated  low  monthly  balance  was 
not  reached. 

(2)  No  annual  statements  necessary  in 
cases  of  default  or  foreclosure.  This 
paragraph  contains  an  exemption  to  the 
provision  of  §  3500.17(i)(l).  If  at  the 
time  the  servicer  conducts  the  escrow 
account  analysis  the  borrower  is  more 
than  30  days  overdue,  then  the  servicer 
is  exempt  from  the  requirements  of 
submitting  an  annual  escrow  account 
statement  to  the  borrower  under 

§  3500.17(i).  This  exemption  also 
applies  in  situations  where  the  servicer 
has  brought  an  action  for  foreclosure 
under  the  underlying  mortgage  loan. 

(3)  Delivery  with  other  material.  The 
ser\'icer  may  deliver  the  annual  escrow 
account  statement  to  the  borrower  with 
other  statements  or  materials,  including 
the  Substitute  1098,  which  is  provided 
for  federal  income  tax  purposes. 

(4)  Short  year  statements.  A  servicer 
may  issue  a  short  year  annual  escrow 
account  statement  ("short  year 
statement")  to  change  one  escrow 
account  computation  year  to  another.  By 
using  a  short  year  statement  a  servicer 
may  adjust  its  production  schedule  or 
alter  the  escrow  account  computation 
year  for  the  escrow  account. 

(i)  Effect  of  short  year  statement.  The 
short  year  statement  shall  end  the 
"escrow  account  computation  year"  for 
the  escrow  account  and  establish  the 
beginning  date  of  the  new  escrow 
account  computation  year.  The  servicer 
shall  deliver  the  short  year  statement  to 
the  borrower  within  60  days  from  the 
end  of  the  short  year. 

(ii)  Short  year  statement  upon 
servicing  transfer.  Upon  the  transfer  of 
servicing,  the  transferor  (old)  servicer 
shall  submit  a  short  year  statement  to 
the  borrower  within  60  days  of  the 
effective  date  of  transfer. 

(iii)  Short  year  statement  upon  loan 
payoff.  If  a  borrower  pays  off  a  mortgage 
loan  diuing  the  escrow  account 
computation  year,  the  servicer  shall 
submit  a  short  year  statement  to  the 
borrower  within  60  days  after  receiving 
the  pay-off  funds. 

(j)  Formats  for  annual  escrow  account 
statement.  The  formats  and  completed 
examples  for  annual  escrow  account 
statements  using  single-item  analysis 
(pre-rule  accounts)  and  aggregate 
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analysis  are  set  out  in  Appendix  I  of  this 
part. 

(k)  Timely  payments.  (1)  If  the  terms 
of  any  federally  related  mortgage  loan 
require  the  borrower  to  make  payments 
to  an  escrow  account,  the  servicer  shall 
pay  the  disbursements  in  a  timely 
manner,  that  is,  by  the  disbursement 
date,  so  long  as  the  borrower's  payment 
is  not  more  than  30  days  overdue.  In 
calculating  the  disbursement  date,  the 
servicer  shall  use  a  date  on  or  before  the 
earlier  of  the  deadline  to  take  advantage 
of  discounts,  if  available,  or  the 
deadline  to  avoid  a  penalty. 

(2)  The  servicer  shall  advance  funds 
to  make  disbursements  in  a  timely 
manner  so  long  as  the  borrower's 
payment  is  not  more  than  30  days 
overdue.  Upon  advancing  funds  to  pay 
a  disbursement,  the  servicer  may  seek 
repayment  from  the  borrower  for  the 
deficiency  piu-suant  to  §3500.17(0. 

(1)  System  of  recordkeeping.  (1)  Each 
servicer  shall  keep  records,  which  may 
involve  electronic  storage,  microfiche 
storage,  or  any  method  of  computerized 
storage,  so  long  as  the  information  is 
easily  retrievable,  reflecting  the 
servicer's  handling  of  each  borrower's 
escrow  accoimt.  "li^e  servicer's  records 
shall  include,  but  not  be  limited  to,  the 
payment  of  amounts  into  and  &t)m  the 
escrow  accoimt  and  the  submission  of 
initial  and  annual  escrow  account 
statements  to  the  borrower. 

(2)  The  servicer  responsible  for 
servicing  the  borfower's  escrow  account 
shall  maintain  the  records  for  that 
account  for  a  period  of  at  least  five  years 
after  the  servicer  last  serviced  the 
escrow  account. 

(3)  A  servicer  shall  provide  the 
Secretary  with  information  contained  in 
the  servicer's  records  for  a  specific 
escrow  account,  or  for  a  number  or  dass 
of  escrow  accounts,  within  30  days  of 
the  Secretary's  written  request  for  the 
information.  The  servicer  shall  convert 
any  information  contained  in  electronic 
storage,  microfiche  or  computerized 
storage  to  paper  copies  for  review  by  the 
Secretary. 

(i)  To  aid  in  investigations,  the 
Secretary  may  also  issue  an 
administrative  subpoena  for  the 
production  of  documents,  and  for  the 
testimony  of  such  witnesses  as  the 
Secretary  deems  advisable. 

(ii)  If  the  subpoenaed  party  refuses  to 
obey  the  Secretary's  administrative 
subpoena,  the  Secretary  is  authorized  to 
seek  a  court  order  requiring  compliance 
with  the  subpoena  from  any  United 
States  district  court.  Failure  to  obey 
such  an  order  of  the  court  may  be 
punished  as  contempt  of  court. 

(4)  Borrowers  may  seek  information 
contained  in  the  servicer's  records  by 


complying  with  the  provisions  set  forth 
in  12  U.S.C  2605(e)  and  §  3500.21(0 

(5)  After  receiving  a  request  (by  letter 
or  subpoena)  from  tbe  Department  for 
information  relating  to  whether  a 
servicer  submitted  an  escrow  account 
statement  to  the  borrower,  the  servicer 
shall  respond  within  30  days.  If  the 
servicer  is  unable  to  provide  the 
Department  with  sudi  information,  the 
Secretary  shall  deem  that  lack  of 
information  to  be  evidence  of  the 
servicer's  failure  to  submit  the  statement 
to  the  borrower. 

(m)  Penalties.  (1)  A  servicer's  failure 
to  submit  to  a  borrower  an  initial  or 
annual  escrow  accoimt  statement 
meeting  the  requirements  of  this  part 
shall  constitute  a  violation  of  the  RESPA 
and  this  section.  For  each  such 
violation,  the  Secretary  shall  assess  a 
civil  penalty  of  50  dollars  ($50),  except 
that  the  total  of  the  assessed  penalties 
shall  not  exceed  $100,000  for  any  one 
servicer  for  violations  that  occur  during 
anv  consecutive  12-month  period. 

(2)  Violations  described  in  paragraph 
(m)(l)  of  this  section  do  not  require  any 
proof  of  intent.  However,  if  a  lender  or 
servicer  is  shown  to  have  intentionally 
disregarded  the  requirements  that  it 
submit  the  escrow  account  statement  to 
the  borrower,  then  the  Secretary  shall 
assess  a  civil  penalty  of  SlOO  for  each 
violation,  with  no  limit  on  the  total 
amount  of  the  penalty. 

(n)  Gvil  penalties  procedures.  The 
following  procedures  shall  apply 
whenever  the  Department  seeks  to 
impose  a  civil  money  penalty  for 
violation  of  section  10(c)  of  RESPA  (12 
U.S.C.  2609(c)): 

(1)  Purpose  and  scope.  This  paragraph 
explains  the  procedures  by  which  the 
Secretary  may  impose  penalties  under 
12  U.S.C  2609(d).  These  procedures 
include  administrative  hearings,  judicial 
review,  and  collection  of  penalties.  This 
paragraph  governs  penalties  imposed 
under  12  U.S.C.  2609(d)  and,  when 
noted,  adopts  those  portions  of  24  CFR 
part  30,  subpart  E.  that  apply  to  all  other 
dvil  penalty  proceedings  initiated  by 
the  Secretary. 

(2)  Authority.  The  Secretary  has  the 
authority  to  impose  dvil  penalties 
under  section  10(d)  of  RESPA  (12  U.S.C 
2609(d)). 

(3)  Notice  of  intent  to  impose  civil 
money  penalties.  Whenever  the 
Secretary  intends  to  impose  a  dvil 
money  penalty  for  violations  of  section 
10(c)  of  RESPA  (12  U.S.C  2609(c)).  the 
responsible  program  offidal.  or  his  or 
her  designee,  shall  serve  a  written 
Notice  of  Intent  to  Impose  Qvil  Money 
Penalties  (Notice  of  Intent)  upon  any 
servicer  on  which  the  Secretary  intends 
to  impose  the  penalty.  A  copy  of  the 


Notice  of  Intent  must  be  filed  with  the 
Chief  Docket  Qerk.  Office  of 
Administrative  Law  Judges,  at  the 
address  provided  in  the  Notice  of  Intent 
The  Notice  of  Intent  will  provide: 

(i)  A  short,  plain  statement  of  the  facts 
upon  which  the  Secretary  has 
determined  that  a  civil  money  penalty 
should  be  imposed,  including  a  brief 
description  of  the  spedfic  violations 
under  12  U.S.C  2609(c)  with  which  the 
servicer  is  charged  and  whether  such 
violations  are  beUeved  to  be  intentional 
or  unintentional  in  nature,  or  a 
combination  thereof; 

(ii)  The  amount  of  the  civil  money 
penalty  that  the  Secretary  intends  to 
impose  and  whether  the  limitations  in 
12  U.S.C.  2609(d)(1),  apply; 

(iii)  The  right  of  the  servicer  to  a 
hearing  on  the  record  to  appeal  the 
Secretary's  preliminary  determination  to 
impose  a  dvil  penalty; 

Civ)  The  pnxidures  to  appeal  the 
penalty; 

(v)  llie  consequences  of  failure  to 
apoeal  the  penalty;  and 

ivi)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
E)epartraent,  and  the  address  of  the 
Chief  Docket  Qerk,  Office  of 
Administrative  Law  Judges,  should  the 
servicer  dedde  to  appeal  the  penalty. 

(4)  Appeal  procedures,  (i)  Answer.  To 
appeal  the  imposition  of  a  penalty,  a 
servicer  shall,  within  30  days  after 
receiving  service  of  the  Notice  of  Intent, 
file  a  written  Answer  with  the  Chief 
Docket  Clerk.  Office  of  Administrative 
Law  Judges,  Department  of  Housing  and 
Urban  Development,  at  the  address 
provided  in  the  Notice  of  Intent.  The 
Answer  shall  include  a  statement  that 
the  servicer  admits,  denies,  or  does  not 
have  (and  is  unable  to  obtain)  suffident 
information  to  admit  or  deny  each 
allegation  made  in  the  Notice  of  Intent. 
A  statement  of  lack  of  information  shall 
have  the  effect  of  a  denial.  Any 
allegation  that  is  not  denied  shall  be 
deemed  adihitted.  Failure  to  submit  an 
Answer  within  the  required  period  of 
time  will  result  in  a  decision  by  the 
Administrative  Law  Judge  based  upon 
the  Department's  submission  of 
evidence  in  the  Notice  of  Intent. 

(ii)  Submission  of  evidence.  A  servicer 
that  receives  the  Notice  of  Intent  has  a 
right  to  present  evidence.  Evidence 
must  be  submitted  within  45  calendar 
days  bom  the  date  of  service  of  the 
Notice  of  Intent,  or  by  such  other  time 
as  may  be  established  by  the 
Administrative  Law  Judge  (ALJ).  The 
servicer's  failure  to  submit  evidence 
within  the  required  period  of  time  will 
result  in  a  dedsion  by  the 
Administrative  Law  Judge  based  upon 
the  Department's  submission  of 
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evidence  in  the  Notice  of  Intent.  The 
servicer  may  preeent  evidence  of  the 
following: 

(A)  The  servicer  did  submit  the 
required  escrow  accoimt  statement(s)  to 
the  borrower(s);  or 

(B)  Even  if  the  servicer  did  not  submit 
the  required  statement(s).  that  the 
failure  was  not  the  result  of  an 
intentional  disregard  of  the 
requirements  of  the  RESPA  (for 
purposes  of  determining  the  penalty). 

(iii)  Review  of  the  record.  The 
Administrative  Law  Judge  will  review 
the  evidence  submitted  by  the  servicer, 
if  any.  and  that  submitted  by  the 
Department.  The  Administrative  Law 
Judge  shall  make  a  determination  based 
upon  a  review  of  the  written  record, 
except  that  the  Administrative  Law 
Judge  may  order  an  oral  hearing  if  he  or 
she  finds  that  the  determination  turns 
on  the  credilnlity  or  veracity  of  a 
witness,  or  that  the  matter  cannot  be 
resolved  by  review  of  the  doctunentary 
evidence.  If  the  Administrative  Law 
Judge  decides  that  an  oral  hearing  is 
appropriate,  then  the  procedural  rules 
set  forth  at  24  CFR  part  30.  subpart  E. 
shall  apply,  to  the  extent  that  they  are 
not  inconsistent  with  this  section. 

(iv)  Burden  of  Proof.  The  burden  of 
proof  or  the  burden  of  going  forward 
with  the  evidence  shall  be  upoa  the 
proponent  of  an  action.  The 
Department's  submission  of  evidence 
that  the  servicer's  system  of  records 
lacks  information  that  the  servicer 
submitted  the  escrow  account 
statement(s)  to  the  borrowers)  shall 
satisfy  the  Department's  burden.  Upon 
the  Department's  presentation  of 
evidence  of  this  lack  of  information  in 
the  servicer's  system  of  records,  the 
burden  of  proof  shifts  from  the  Secretary 
to  the  servicer  to  provide  evidence  that 
it  submitted  the  statement(s)  to  the 
borrower. 

(v)  Standard  of  Proof.  The  standard  of 
proof  shall  be  the  preponderance  of  the 
evidence. 

(5)  DeterTnination  of  the 
Admini$trathn  Law  fudge. 

(i)  Following  the  hearing  or  the 
review  of  the  written  record,  the 
Administrative  Law  Judge  shall  issue  a 
decision  that  shall  contain  findings  of 
fact,  conclusions  of  law,  and  the  amoimt 
of  any  penalties  imposed.  The  decision 
shall  include  a  determination  of 
whether  the  servicer  has  failed  to 
submit  any  required  statements  and,  if 
so,  whether  the  servicer's  failure  was 
the  resuh  of  an  intentional  disregard  for 
the  law's  requirements. 

(ii)  The  Administrative  Law  Judge 
shall  issue  the  dedsion  to  all  parties 
within  30  days  of  the  submission  of  the 


evi  lence  or  the  post-hearing  briefs, 
wh  chever  is  the  last  to  occur. 

( ii)  The  decision  of  the 
Adininistrative  Law  Judge  shall 
constitute  the  final  decision  of  the 
Defartment  and  shall  be  final  and 
binning  on  the  parties. 

(e)  Judicial  review,  (i)  A  person 
against  whom  the  Department  has 
imposed  a  civil  mcmey  penalty  under 
thi)  part  may  obtain  a  review  of  the 
Department's  final  decision  by  filing  a 
written  petition  for  a  review  of  the 
recbrd  with  the  appropriate  United 
Stajes  district  court 

(ii)  The  petition  must  be  filed  within 
30  days  after  the  decision  is  filed  with 
thelChief  Docket  Cleric.  Office  of 
Adininistrative  Law  Judges. 

(7)  Collection  of  penalties,  (i)  If  any 
person  fails  to  comply  with  the 
Department's  final  decision  imposing  a 
civil  money  penalty,  the  Secretary,  if  the 
timje  for  judicial  review  of  the  decision 
has  expired,  may  request  the  Attorney 
General  to  bring  an  action  in  an 
api  ropriate  United  States  district  court 
to  <  btain  a  judgment  against  the  person 
tha :  has  tailed  to  comply  with  the 
Dej  >artment's  final  decision. 

( i)  In  any  s\ich  coUection  action,  the 
val  dity  and  appropriatuiess  of  the 
De  »artment's  final  decision  imposing 
the  civil  penalty  shall  not  be  subject  to 
rev  ew  in  the  district  court. 

( ii)  The  Secretary  may  obtain  such 
otfa  )r  relief  as  may  be  available, 
inc  uding  attorney  fees  and  other 
exi  enses  in  connection  with  the 
collection  action. 

(iv)  Interest  on  and  other  charges  for 
anv  unpaid  penalty  may  be  asse^ed  in 
acdordance  with  31  U.S.C  3717. 

(B)  Offset  In  addition  to  any  other 
rimts  as  a  creditor,  the  Secretary  may 
sem  to  collect  a  dvil  money  pmalty 
through  administrative  offset 

(b)  At  any  time  before  the  decision  of 
thej  Administrative  Law  Judge,  the 
Seeretary  and  the  servicer  may  enter 
into  an  administrative  settlement.  The 
set  lement  may  include  provisions  for 
int  irest.  attorney's  fiees.  and  costs 
rel  ited  to  the  proceeding.  Such 
settlement  will  terminate  the 
ap|>earance  before  the  Administrative 
Latv  Judge. 

(Aaproved  by  the  Offioa  of  Management  and 
Buiget  under  coDtrol  number  2502-0501) 

9-  Appendix  A  is  amended  by  adding 
tw6  new  paragraphs  after  the  paragraph 
foi  Lines  1000-1008  tmder  the  heading 
"L  ne  Item  Instructions"  and  by  adding 
Af  pendices  F,  G.  H,  I,  and  J.  to  read  as 
fol  ows: 


Af^pendix  A  to  Part  3500 — ^Instructions 
for  Completing  HUD-1  and  HUD-la 
Settlement  Statements 


Line  Item  Instructions 

•  •        •        •        • 

If  the  settlement  agent  uses  a  cushion 
in  determining  the  initial  entries  for 
lines  1000-1008  of  the  HUD-1  or  HU1>- 
lA  settlement  statement,  then  the 
settlement  agent  shall  make  an 
adjustment  to  reflect  the  appropriate 
starting  balance  in  the  escrow  account 
tmder  an  aggregate  accounting  method. 
The  cushion  using  the  aggregate 
accounting  is  computed  according  to  the 
steps  set  out  in  §  3500.17(d).  The 
adjustment  reflects  the  difference 
between  the  amouints  collected  as  a 
cushion  on  the  lines  1000-1008  for 
individual  escrow  items  and  the 
permissible  cushion  under  the  aggregate 
accounting  method.  The  servicer  shall 
enter  the  aggregate  adjustment  amoimt 
on  the  final  line  of  the  1000  series  of  the 
HUD-1  or  the  HUD-IA  statement.  The 
amount  will  alwajrs  be  $-0-  or  a 
negative  number. 

During  the  phase-in  period,  as  defined 
in  §  3500.17(b),  an  alternative  procedure 
is  available.  If  a  servicer  has  not  yet 
conducted  the  escrow  accoimt  analysis 
to  determine  the  aggregate  accounting 
starting  balance,  the  settfement  agent 
may  initially  calculate  the  1000  series 
d^x>sits  for  the  HUD-1  and  HUD-IA 
settlement  statement  using  single-item 
analysis  with  a  one-month  cushion 
(imless  the  mortgage  loan  docimients 
indicate  a  smaller  amount).  In  the 
escrow  account  analysis  conducted 
within  45  days  of  settlement,  the 
servicer  shall  adjust  the  escrow  accoimt 
to  reflect  the  aggregate  accounting 
balance. 

•  •        •        •        • 

Appendbc  F  to  Part  3500— (Added] 
APPENDIX  F— AUTHMETK  STEPS 

/.  Example  Illustrating  Aggregate  Analysis: 

ASSUMPTIONS: 

Disbursements: 

S360  for  school  taxes  disbursed  on 
September  20 

Si. 200  for  county  property  taxes: 

SSOO  disbursed  on  )uly  2S 

S700  disbursed  on  December  10 
Cushion:  One-sixth  of  estimated  annual 

disbursements 
Settlement:  May  IS 
First  Payment:  July  1  \ 
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Step  1.— initial  Trial  Balance 


Jun 

Jul. 

Aug 

Sep 

Oct. 

Nov 

Dec 

Jan 

Feb 

Mar 

Apr. 

May 

Jun 


Aggregate 


pmt 


0 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 


disb 


0 

500 

0 

360 

0 

0 

700 

0 

0 

0 

0 

0 

0 


bal 


0 
-370 
-240 
-470 
-340 
-210 
-780 
-650 
-520 
-390 
-260 
-130 

0 


Step  2.— Adjusted  Trial  Balance— 
Continued 

[Increase  monthly  talances  to  eliminate 
negative  balances] 


Sep 

Oct. 

Nov 

Dec 

Jan 

Feb 

Mar 

Apr  . 

May 

Jun 


Aggregate 


pmt 


130 
130 
130 
130 
130 
130 
130 
130 
130 
130 


disb 


360 
0 
0 

700 
0 
0 
0 
0 
0 
0 


bal 


310 
440 
570 
0 
130 
260 
390 
520 
650 
780 


Step  3.— Trial  Balance  With 
Cushion— Continued 


Aggregate 

pmt 

disb 

bal 

Oct „..„.. 

Nov 

Dec 

Jan  

Feb 

Mar „„ 

Apr 

May  

Jul 

130 
130 
130 
130 
130 
130 
130 
130 
130 

0 
0 
700 
0 
0 
0 
0 
0 
0 

700 
830 
260 
390 
520 
650 
780 
910 
1040 

Step  2.— Adjusted  Trial  Balance 

(Increase  monthly  balances  to  eliminate 
negative  balances] 


Aggregate 

pmt 

disb 

bal 

Jun 

Jul "Z 

0 
130 
130 

0 

500 

0 

780 
410 
540 

Aug 

Step  3.— Trial  Balance  With 
Cushion 


Jun  

Jul 

Aug 

Sep 


Aggregate 


pmt 


0 
130 
130 
130 


disb 


0 
500 

0 
360 


bal 


1040 
670 
800 
570 


n.  Example  Illustrating  Single-Item  Analysis 
(Existing  Accounts) 

ASSUMPTIONS: 
Disbursements: 

S360  for  school  taxes  disbursed  on 
September  20 

Si. 200  for  county  property  taxes: 

SSOO  disbursed  on  July  25 

S700  disbursed  on  December  10 
Cushion:  One-sixth  of  estimated  annual 

disbursements 
Settlement:  May  15 
First  Payment:  July  1 


Step  1.— Initial  Trial  Balance 


Jun  . 
Jul  .. 
Aug 
Sep 
Oct  . 
Nov 
Dec 
Jan  . 
Feb. 
Mar. 
Apr  . 
May 
Jun  , 


Single— item 


Taxes 


pmt 


0 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


dteb 


0 
500 
0 
0 
0 
0 
700 
0 
0 
0 
0 
0 
0 


bal 


0 
-400 
-300 
-200 
-100 

0 
-600 
-500 
-400 
-300 
200 
-100 

0 


School 
taxes 


0 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 


pml 


disb 


0 
0 
0 
360 
0 
0 
0 
0 
0 
0 
0 
0 
0 


bal 


0 

30 

60 

-270 

-240 

-210 

-180 

-150 

-120 

-90 

-60 

-30 

-0 


Step  2.— Adjusted  Trial  Balance  (Increase  Monthly  Balances  To  Eliminate  Negative  Balances) 


Jun  . 
Jul  .. 
Aug 
Sep 
Oct  . 
Nov 
Dec 
Jan  , 
Feb. 
Mar. 
Apr  . 
May 
Jun  . 


Single-item 


Taxes 


pmt 


0 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


disb 


0 
500 
0 
0 
0 
0 
700 
0 
0 
0 
0 
0 
0 


bal 


600 
200 
300 
400 
500 
600 
0 
100 
200 
300 
400 
500 
600 


School  taxes 


pml 


0 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 


disb 


0 
0 
0 
360 
0 
0 
0 
0 
0 
0 
0 
0 
0 


bal 


270 

300 

330 

0 

30 

60 

90 

120 

150 

180 

210 

240 

270 
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Sti  p  3— Trial  Balance  With  Cushion 


,hM\ 

Jul 

Aug  

Sep  .... 

Oct 

Nov  .... 
Dec  ..... 

Jan 

Feb 

Mar 

Apr  ...... 

May 

Jun 
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BiLUNO  coee  ttn-tr-r 


1994 


UMI 


Single-Item 


Taxes 


pmt 


0 
100 
100 
100 
100 
TOO 
100 
100 
100 
100 
100 
100 
100 


(fisb 


0 
500 

0 

0 
0 
0 
700 
0 
0 
0 
0 
0 
0 


bai 


800 
400 
500 
600 
700 
800 
200 
300 
400 
500 
600 
700 
.800 


School  taxes 


pmt 


0 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 
30 


disb 


0 
0 
0 
360 
0 
0 
0 
0 
0 
0 
0 
0 
0 


bal 


330 
360 
390 
60 
90 
120 
150 
180 
210 
240 
.?70 
300 
330 
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Appendix  G  to  Part  3500— [Added] 

APPENDIX  G  — FORMAT 

[Servicer's  name,  address,  and  toll-free  number.) 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 


YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE 

WHICH WILLBE  FOR  PRINCIPAL  AND  INTEREST  AND  

YOUR  ESCROW  ACCOUNT 


OF 


WILL  GO  INTO 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT 


Month  Payments  to 

Escrow  Account 


Payments  from 
Escrow  Account 


Description 


Escrow  Account 
Balance 


Starting  balance: 


(A  filled-out  format  foltows.) 


(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


Cushion  selected  by  servicer:     $ 


53912   Federal  Register  /  Vol.  59.  No. 


UMI 


206  /  Wednesday,  October  26.  1994  /  Rules  and  Regulations 


APPENDIX  G  —  EXAMPLES 

[Service|r's  name,  address,  and  toll-free  nunnber.] 

MITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 


YOUR  MONTHLY  MORTGAGE  PAY)^ENT  FOR  THE  COMING  YEAR  WILL  BE  $     1.324    OF  WHICH 
$    1.124    WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $       200      WILL  GO  INTO  YOUR  ESCROW 


ACCOUNT 

THIS  IS  AN  ESTIMATE  OF  ACTIVIT  f 
BASED  ON  PAYMENTS  ANTICIPAT 


IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
ED  TO  BE  MADE  FROM  YOUR  ACCOUNT 


Month  Payments  to 

Escrow  Account 


Starting  balance: 

September 

October 

November 

December 

January 

Febmary 

March 

April 

May 

June 

July 

August 


200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 


(PLEASE  KEEP  THIS  STATEMENT 
ACCOUNT  AT  THE  END  OF  THE  ESCROW 


Cushion  selected  by  sen^icer:     $ 


Payments  from 
Escrow  Account 


Description 


Escrow  Account 
Balance 


0 

800 

600 

0 

0 

0 

0 

0 

0 

0 

1.000 

0 


taxes 
insurance 


taxes 


.$L2QQ. 

1.400 

600 

400 

.  600 

800 

1,000 

1.200 

1.400 

1,600 

1.800 

1,000 

1.200 


OR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNTING  COMPUTATION  YEAR.) 


ML 
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Appendix  H  to  Part  3500— [Added] 

APPENDIX  H  —  BIWEEKLY  ACCOUNTING 

[Servicer's  name,  address,  and  toll-free  numl>er.] 

INITIAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 


YOUR  BIWEEKLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $     750      OF  WHICH 
$     630      WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $      120      WILL  GO  INTO  YOUR  ESCROW 
ACCOUNT 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT 


Mor 

th               Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Startina  balance: 

$1000 

1 

120 

0 

« 

1.120 

2 

120 

0 

1,240 

3 

120 

520 

taxes 

840 

4 

120 

0 

960 

5 

120 

0 

1,080 

6 

120 

0 

1,200 

7 

120 

0 

1.320 

8 

120 

600 

taxes 

840 

9 

120 

0 

960 

10 

120 

0 

1.080 

11 

120 

0 

1.200 

12 

120 

0 

1.320 

13 

120 

0 

1.440 

14 

120 

0 

1.560 

15 

120 

0 

- 

1.680 

16 

120 

0 

1.800 

17 

120 

0 

1,920 

18 

120 

0 

2.040 

19 

120 

0 

2.160 

20 

120 

1.200 

insurance 

1,080 

21 

120 

0 

1,200 

22 

120 

800 

taxes 

520 

23 

120 

0 

- 

640 

24 

120 

0 

760 

25 

120 

0 

880 

26 

120 

0 

1,000 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 

Cushion  selected  by  servicer:     $        520 


UMI 
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i  ppendix  I  to  Part  3500— {Added] 

APPENDIX  I  -ANNU;  L  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT: 

FORMATS  AND  EXAMPLES 

f  Account  history  of  Pra-mle  accounts  mmputed  usiny  slnple-jtem  an^^tYfr'S] 


(Servicer  s  name,  address,  and  toU-free  number] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 

ACCOUNT  HISTORY 

THIS  IS  A  STATEMENT  OF  ACTUAL  i  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM 

■^° {COMPARE  IT  T( )  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 

-  PROJECTIONS  FOR  COMING  YE  Aff-WHICH  WAS  SENT  TO  YOU  LAST  YEAR  ON 
(ANOTHER  COPY  ENCLOSED).) 

(INSTRUCTIONS  TO  PREPARER:  dJiete  material  In  brackets  {)  if  Initial  escrow  account  disclosure 
statement  or  annual  disclosure  payme  it  history  was  not  delivered  in  previous  year.  Delete  -("  and  T  if  it 
was  deHvered.  This  instmction  paragr  iph  should  not  be  Included  In  the  fomi.J 


Your  monthly  mortgage  payment  for  th  i  past  year  was 

and  Interest  and ^^_  went  into  your  escrow  account. 


Month  Payments  to 

Escrow  Account 


Starting  balance: 


of  which 


was  for  principal 


Payments  from 
Escrow  Account 


Description 


Escrow  Account 
Balance 


^  filled-out  example  follows.] 


Last  year,  we  anticipated  that  payment! 

$ •  Under  Federallaw.  you 

Under  your  mortgage  contract,  your  lov 


The  reason{s)  that  your  low  monthi  i  balance  was  greater  than 

(a)  the bill  was  reci  lived 

—i^)  the bill  was  reci  ived 


_(c)  the  projected  amount  of 
_(d)  your  monthly  paynient 


later  than  expected  and  paid  later  than  expected, 
on  time  but  paid  later  than  expected, 
'ouf^ bill  was  too  great.  ~ 


fcr 


_(e)  a  surplus  from  the 
_(f)  other: 


previa  us  year  had  yet  to  be  eliminated 


from  your  account  would  be  made  during  this  period  equaling 

low  monthly  balance  should  not  have  exceeded  $_ 

monthly  balance  should  not  have  exceeded  $ 


is: 


was  larger  than  expected  or  paid  earlier  than  expected. 
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[Projections  for  ore-rule  accounts  computed  usin9  sitvile-Hem  analysis  ] 

'  (Senncer'8  name,  address,  and  toll-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 


YOUR  MOf^HLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE OF  WHICH 

WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND WILL  GO  If^O  YOUR  ES- 
CROW ACCOUNT 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT 


Month 


Payments  to 
Escrow  Account 


Payments  from 
Escrow  Account 


Description 


Escrow  Account 
Balance 


Starting  balance: 


(A  fiHed-out  fomnat  follows.] 


Your  starting  balance 


Your  current  balance,  from  the  last  nwnth  of  the  account  history,  is  $ 

according  to  this  analysis  should  be  $ __. 

(This  means  you  have  a  surplus  of  $ .  This  surplus  must  be  returned  to  you  unless  it  is  less  than 

$50.  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  ninthly  payments 
accordingly.  (We  are  sending  you  a  check  for  the  surplus.)  (We  are  keeping  the  surplus  and  k)wering 
your  monthly  payments.)] 


(This  means  you  have  a  shortage  of  $_ 


..  This  shortage  may  be  collected  from  you  over  a  perkxJ 


of  12  months  unless  the  shortage  is  less  than  l  nx^nth's  deposit,  in  which  case  we  have  the  additional 
option  of  requesting  paynf)ent  within  1  month.  (We  have  deckled  to  collect  it  over  12  nnonths.)  (W^  will 
ask  for  It  to  be  pakl  In  l  rTK>nth.)  (We  have  deckJed  to  do  nothing.)] 

(This  means  you  have  a  defciency  of  $ .  This  deficiency  may  be  collected  from  you  over  a 

pemd  of  2  to  12  months  unless  the  defk:iency  is  less  than  l  month's  deposit,  in  whk;h  case  we  have  the 

addittonal  optran  of  requesting  payment  within  1  month.  (We  will  ask  you  to  pay  It  over 

months.)  (We  have  deckled  to  do  nothing.)] 

(INSTRUCTIONS  TO  PREPARER:  The  servfcer  is  to  use  the  appropriate  paragraph  above  if  there  is  a 
surplus,  shortage,  or  deficiency.  The  servk:er  shoukl  then  print  the  response  selected  from  the  choices 
given.  This  instructk>n  paragraph  shouM  not  be  irickjded  in  the  form.] 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


UMI 
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f  ACCQum  hisloiv  of  Df|-nite  accounts  ooinouted  using  sinole-item  anatwsfat  ] 


[ServiceCsname,  address,  and  toll-free  number.]  ^ 

ANNUAL  ESCROV  t  ACCOUNT  DISCLOSURE  STATEMENT — 

ACCOUNT  HISTORY 

THIS  IS  A  STATEMENT  OF  ACTUAL  IaCTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM  SEPT  1993  TO 
AUG.  1994.  COMPARE  IT  TO  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAk  —  WHICH  WAS^ENT  TO  YOU  LAST  YEAR  ON  AUGUST  16 
(ANOTHER  COPY  IS  ENCLOSED). 

YOUR  MONTHLY  MORTGAGE  PAYIl(lENT 
WAS  FOR  PRINCIPAL  AND  INTEREI JTAND 


Month-  Payments  to 

Escrow  Account 


FOR  THE  PAST  YEAR  WAS  $    1.324    OF  WHICH  $    1.124 
$    200     WENT  INTO  YOUR  ESCROW  ACCOUNT. 


Starting  balance: 

September 

October 

November 

December 

January 

Febniary 

March 

April 

May 

June 

July 

August 


200 
200 
200 
200 
200 
200 
200 
200 
200 
•200 
206 
200 


Last  year,  we  anticipated  that  paymer  s 

$ 2400     ■  Under  Federal  law.  yo  IT 

Under  your  nrwrtgage  contract,  your  lo  t/ 


XXX   tc)  the  projected  amount 


_(d)  your  monthly  paymen 

expected. 
_(e)  a  surplus  from  the 
Jf)  other: 


Payments  from 
Escrow  Account 


Description 


Escrow  Account 
Balance 


0 

680 
600 
0 
0 
0 
0 
0 
0 
0 
1.000 
0 


taxes 
Insurance 


taxes 


.$L25fi 

1,550 
1.070 
670 
870 
1.070 
1,270 
1.470 
1.670 
1.870 
2.070 
1.270 
1.470 


from  your  account  would  be  made  during  this  period  equaling 
tow  monthly  balance  should  not  have  exceeded  $  sso  . 
monthly  balance  should  not  have  exceeded  $     550 


The  reason(s)  that  your  low  montlily  balance  was  greater  than  $     550       is 

(a)  the bill  wa  s 

(b)  the bill  w2  s 


received  later  than  expected  and  paid  later  than  expected. 

received  on  time  but  paid  later  than  expected. 
3f  your      tax      bill  was  too  great, 
^o*"  - was  larger  than  expected  or  paid  earlier  than 


pre  inous  year  had  yel  to  be  eliminated. 
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f Projections  for  ore-rule  accounts  computed  using  Ringle-Hem  analysis  ] 
[Sender's  name,  address,  and  toll-free  number.) 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT—  ^ 

PROJECTIONS  FOR  COMING  YEAR 


YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $ 
$     1.12^     WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $      190      WILL  GO  INTO  YOUR  ES- 
CROW ACCOUNT  — 


J.ai4__  OF  WHICH 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT 


Mom 

th 

Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Starting  balance: 

$1,230 

September 

190 

0 

1.420 

October 

190 

680 

taxes 

930 

November 

190 

600 

Insurance 

520 

December 

190 

0 

710 

January 

190 

0 

900 

February 

190 

0 

1.090 

March 

190 

0 

1.280 

April 

190 

0 

1.470 

May 

190 

0 

1.660 

June 

190 

0 

1.850 

July 

190 

1.000 

taxes 

1.040 

August 

190 

0 

1.230 

Ybur  starting  t>alance 


Your  current  balance,  from  the  last  month  of  the  account  history,  is  $     1  470 
according  to  this  analysis  should  be  $     1.230     . 

This  means  you  have  a  surplus  of  $ 240        This  surplus  must  be  returned  to  you  unless  it  is  less  than 

$50.  in  which  case  we  have  the  additional  option  of  keeping  It  and  lowering  your  monthly  payments 
accordingly.  We  are  sending  you  a  check  for  the  surplus. 

(PLEASE  KEEP  THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


UMI 
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fACCOUnt  hiaofv  of  Dre-nilft  and  DQSt>rule  accounts  commrtfld  ustno  afyirogftte  flnalYfiif}  ] 


(Servin  r's  nanie,  address,  and  toy-free  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT— 

ACCOUNT  HISTORY 

THIS  IS  A  STATEMENT  OF  ACTUAlj  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM 
TO  {COMPARE  IT 


O  THE  ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT 
Vfe>W-WHICH  WAS  SENT  TO  YOU  LAST  YEAR  ON 


—  PROJECTIONS  FOR  COMING 
(ANOTHER  COPY  ENCLOSED).} 

(INSTRUCTIONS  TO  PREPARER:  ^lete  material  in  brackets  0  If  initial  escrow  account  disclosure 
statement  or  annual  disclosure  paynfent  history  was  not  delivered  in  previous  year.  Delete "{"  and  ^"  if  it 
was  delivered.  This  instruction  paragraph  should  not  be  Included  In  the  form.) 

Your  monthly  nwrtgage  payment  for  he  past  year  was of  which was  for  principal 

and  interest  and went  in  o  your  escrow  account. 


Month  Payments  to 

Escrow  Account 


Starting  balance: 


Last  year,  we  anticipated  that 

$ .  Under  Federal  law, 

or  1/6  of  anticipated  payments.  Undc  r 
exceeded  $ . 


(A  filled-out  example  foltovys.] 

paymeijts  from  your  account  would  be  nrwde  during  this  period  equaling 
low  monthly  balance  should  not  have  exceeded  $ 


y(uri 


The  reason(s)  that  your  low 

fa)  the bill  was 

(b)  the bill  was 


mont  ily  balance  was  greater  than 


Payments  from 
Escrow  Account 


Description 


Escrow  Account 
Balance 


your  mortgage  contract,  your  low  ninthly  balance  should  not  have 


Is: 


I  eceived  later  than  expected  and  paid  later  than  expected. 
I  eceived  on  tinDe  but  paid  later  than  expected; 
your bill  was  too  great. 


<f 


_(c)  the  projected  amount 
_(d)  your  monthly 

.(e)  a  surplus  from  the  prejious  year  had  yet  to  be  eliminated 
.(f)  other: 


payment  lor was  larger  than  expected  or  paid  earlier  than  expected. 
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fProiections  for  pre-mle  and  t)ost-mle  accounts  comotited  usino  aogreoate  anatyste  ] 

[Senncer's  name,  address,  and  tolMree  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 

YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE OF  WHICH 

WIU  BE  FOR  PRINCIPAL  AND  II^TEREST  AND WILL  GO  INTO  YOUR 

ESCROW  ACCOUNT. 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 


Payments  to 
Escrow  Account 


Payments  from 
Escrow  Account 


Description 


Escrow  Account 
Balance 


Starting  balance: 


[A  filled-out  format  fotlows.J 


..  Your  starting  balance 


Your  current  balance,  from  the  last  month  of  the  account  history,  is  $ 

according  to  this  analysis  should  t>e  $ __. 

(This  means  you  have  a  surplus  of  $ .  This  surplus  must  t>e  returned  to  you  unless  it  is  less  than 

$50.  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  monthly  payments 
acconjingly.  (We  are  sending  you  a  check  for  the  surplus.)  (We  are  keeping  the  suiplus  and  towering 
your  nxKilNy  payn>ents.)] 


[This  means  you  have  a  shortage  of  $. 


This  shortage  may  be  collected  from  you  over  a  period 


of  12  nnonths  unless  the  shortage  is  less  than  1  month's  deposit,  in  which  case  we  have  the  additional 
option  of  requesting  payment  within  1  month.  (We  have  decided  to  collect  it  over  12  months.)  (We  will 
ask  for  It  to  be  paid  In  1  month.)  (We  have  decided  to  do  nothing.)] 

(This  means  you  have  a  deficiency  of  $ 


.  This  deficiency  may  be  collected  from  you  over  a 

period  of  2  to  12  months  unless  the  deficiency  is  less  than  1  month's  deposit.  In  which  case  we  have  the 

additional  option  of  requesting  payment  within  1  month.  (We  will  ask  you  to  pay  it  over 

months.)  (We  have  decided  to  do  nothing.)] 

(INSTRUCTIONS  TO  PREPARER:  The  servicer  is  to  use  the  appropriate  paragraph  above  if  there  is  a 
surplus,  shortage,  or  deficiency.  The  sen/icer  should  then  print  the  response  selected  from  the  choices 
given.  This  instniCtion  paragraph  shoukJ  not  be  included  in  the  form.] 

(PLEASE  KEEP  THIS  STATEMEf^  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 


UMI 
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fACWUnt  h'StgrV  gf  Prp-mle  {  nd  POSt-mle  accounts  comptttPd  using  ag^rpgnte  analysis  ] 


(Servicer  s  name,  address,  and  toM-tree  number.] 

ANNUAL  ESCROV  f  ACCOUNT  DISCLOSURE  STATEMENT  — 

ACCOUNT  HISTORY 


THIS  IS  A  STATEMENT  OF  ACTUAL 
AUG.  1994.  COMPARE  IT  TO  THE 
PROJECTIONS  FOR  COMING  YEAf 
«    (ANOTHER  COPY  IS  ENCLOSED) 


ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  FROM  SEPT  1993  TO 
A  SINUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
'    -  WHICH  WAS  SENT  TO  YOU  UST  YEAR  ON    AUauST  ifi 


YOUR  MONTHLY  MORTGAGE  PAYMENT 
$      1  124     WAS  FOR  PRINCIPAL  A  ^D 


ACCOUNT. 


Month 


Payments  to 
Escrow  Account 


Starting  balance: 

September 

October 

November 

December 

January 

February 

March 

April 

May 

June 

July 

August 


200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 
200 


FOR  THE  PAST  YEAR  WAS  $      1.324      OF  WHICH 
INTEREST  AND  $      200      WFNT  INTO  YOUR  ESCROW 


Payments  from 
Escrow  Account 


Description 


Escrow  Account 
Balance    • 


0 

680 

600 

0 

0 

0 

0 

0 

0 

0 

1.000 

0 


taxes 
Insurance 


taxes 


.$L2fiQ 

T.400 

920 

520 

720 

920 

1.120 

1.320 

1.520 

1.720 

1.920 

1.120 

1,320 


Last  year,  we  anticipated  thai  payment ;  from  your  account  would  be  made  during  this  period  equaling 
$     2.4QQ    •  Under  Federal  law.  your  low  monthly  balance  should  not  have  exceeded  $     400     or  1/6 
of  antK^ipated  payments.  Under  your  r  ortgage  contract,  your  low  monthly  balance  should  not  have 
exceeded  $    400    . 

The  reason(s)  that  your  low  month  ^  balance  was  greater  than  $  400     is: 

(a)  the bill  was  re  :elved  later  than  expected  and  paid  later  than  expected. 

— . (b)the bill  was  refcelved  on  time  but  paid  later  than  expected. 

XXX    (c)  the  projected  amount  <^  your      tax      bill  was  too  great. 


.(d)  your  monthly  payment  or. 
expected. 

_(e)  a  surplus  from  the  pre\  ious  year  had  yet  to  be  ellmlnatea. 
_(f)  other: 


.  was  larger  than  expected  or  paid  earlier  than 
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f Projections  for  Dre-mle  and  POSt-njte  accounts  comoiitPd  usino  atyjirayate  analvsig  ] 
[Servicer's  name,  address,  and  toM-tree  number.] 

ANNUAL  ESCROW  ACCOUNT  DISCLOSURE  STATEMENT  — 
PROJECTIONS  FOR  COMING  YEAR 


YOUR  MONTHLY  MORTGAGE  PAYMENT  FOR  THE  COMING  YEAR  WILL  BE  $      1.314      OF  WHICH 
S      1.124     WILL  BE  FOR  PRINCIPAL  AND  INTEREST  AND  $      190      WILL  GO  INTO  YOUR  ES- 
CROW ACCOUNT. 

THIS  IS  AN  ESTIMATE  OF  ACTIVITY  IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  YEAR 
BASED  ON  PAYMENTS  ANTICIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT. 


Month 

Payments  to 

Payments  from 

Description 

Escrow  Account 

Escrow  Account 

Escrow  Account 

Balance 

Starting  balance: 

Si  AQA 

September 

190 

0 

1,280 

October 

190 

680 

taxes 

790 

November 

190 

600 

Insurance 

380 

December 

190 

0 

570 

January 

190 

0 

760 

February 

190 

0 

950 

March 

190 

0 

1.140 

April 

190 

0 

1.330 

May 

19C 

0 

1,520 

June 

190 

0 

1,710 

July 

190 

1,000 

taxes 

900 

August 

190 

0 

1.090 

1320    ■  Your  starting  balance 


Your  current  balance,  from  the  last  month  of  the  account  history.  Is  $ 
according  to  this  analysis  should  be  $     1.09Q    . 

This  means  you  have  a  surplus  of  $     230       This  surplus  must  be  returned  to  you  unless  it  is  less  than 
$50.  in  which  case  we  have  the  additional  option  of  keeping  it  and  lowering  your  monthly  payments 
accordingly.  We  are  sending  you  a  check  tor  the  surplus. 

(PLEASE  KEEP,THIS  STATEMENT  FOR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNT  AT  THE  END  OF  THE  NEXT  ESCROW  ACCOUNTING  COMPUTATION  YEAR.) 
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Aopendix  J  to  Part  3500— (Added] 

APPENDIX  J— ANNUAL  ESCROW  ACCOUNT  STATEMENT:  THREE-YEAR  CYCLE 
-  IServta  it's  name,  address,  and  toN-free  number.) 
IMrriAL  ESCF  OW  ACCOUNT  DISCLOSURE  STATEMENT 


YOUR  MONTHLY  MORTGAGE  PAYMENT 
$  740  WILL  BE  FOR  PRINCIPilLAND 
ACCOUNT 


THIS  IS  AN  ESTIMATE  OF  ACTIVITY 
YEARS  BASED  ON 


IN  YOUR  ESCROW  ACCOUNT  DURING  THE  COMING  THREE 
PAYMENTS  AhfnCIPATED  TO  BE  MADE  FROM  YOUR  ACCOUNT 


Month  Payments  to 

Escrow  Account 


Stalling  balance: 

January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

Novemt)er 

December 

January 

Febaiary 

March 

April 

May 

June 

July 

August 

September 

October 

November 

December 

January 

February 

March 

April 

May 

June 

July 

August 

September 

October 

November 

December 


130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 
130 


(PLEASE  KEEP  THIS  STATEMENT 
ACCOUNT  AT  THE  END  OF  THE  E$CROW 


Cushion  selected  by  servicer    i_ 


itUMQ  COOC  4210-37-C 

Dated:  October  7. 1994. 
NkolM  P.  Retiinaa, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

IFR  Doc  94-28583  Filed  10-25-94;  8:45  am| 
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FOR  THE  COMING  YEAR  WILL  BE  $     B70     OF  WHICH 
INTEREST  AND  $     130     Wia  GO  INTO  YOUR  ESCROW 


Payments  from 
Escrow  Account 


Description 


Escrow  Account 
Balance 


.$SQQ 


0 

600 
0 

240 
0 
0 
0 

600 
0 
0 
0 
0 
0 

600 

360 

240 
0 
0 
0 

600 
0 
0 
0 
0 
0 

600 
0 

240 
0 
0 
0 

600 
0 
0 
0 
0 


taxes 
irtsurance 

taxes 


taxes 

flood  insurance 

irtsurance 


taxes 


taxes 
insurance 

taxes 


1.030 
560 
690 
580 
710 
840 
970 
500 
630 
760 
890 
1,020 
1.150 
660 
450 
340 
470 
600 
730 
260 
390 
520 
650 
780 
910 
440 
570 
460 
590 
720 
850 
380 
510 
640 
770 
900 


OR  COMPARISON  WITH  THE  ACTUAL  ACTIVITY  IN  YOUR 
ACCOUNTING  COMPUTATION  YEAR.) 


2SQ. 


Wednesday 
October  26,  1994 


Part  VI 


The  President 


Proclamation  6748 — National  Consumer 
Week 


^^     a       i       S 
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Presidential  Documents 


Proclamation  6748  of  October  24.  1994 
National  Consumers  Week,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  American  marketplace  is  the  great  engine  of  our  free  enterprise  system. 
Ever-expanding  as  it  evolves  in  response  to  consumer  needs  and  desires, 
it  inspires  technological  innovation  and  the  development  of  newr  products 
and  services,  and  it  rewards  efficiency  and  productivity.  The  framers  of 
our  Constitution  sought  to  establish  a  free  market  in  which  competition, 
ingenuity,  and  productivity  would  flourish.  Today,  it  is  more  apparent  than 
ever  that  their  intent  has  been  realized— Americans  can  choose  from  the 
greatest  variety  of  goods  and  services  in  the  history  of  the  world. 

This  extraordinary  economic  machine  works  most  efficiently  when  we  as 
consumers  are  at  the  controls:  when  our  choices  and  decisions,  our  require- 
ments and  collective  will  determine  the  direction  and  the  workings  of  the 
marketplace.  But  individuals  and  the  Nation's  econoipy  suffer  when  products 
and  services  are  ineffective,  inferior,  or  unsafe:  when  prices  are  unfair; 
and  when  consumer  needs  for  reliable  information  and  protection  are  unmet. 
If  such  abuses  were  to  become  common,  the  consequent  loss  of  faith  in 
our  free  market  system  would  jeopardize  our  American  way  of  life. 

On  March  15.  1962.  President  John  F.  Kennedy  acknowledged  the  centrality 
of  consumers  in  our  marketplace  in  his  Special  Message  to  Congress  on 
Protecting  the  Consumer  Interest. 

The  Federal  Government — by  nature  the  highest  spokesman  for  all 
the  people — has  a  special  obligation  to  be  alert  to  the  consumer's 
needs  and  to  advance  the  consumer's  interests. 
Since  then,  what  has  come  to  be  called  the  Consumer  Bill  of  Rights  has 
evolved  as  our  marketplace  has  evolved.  At  present,  it  includes: 

(1)  The  Right  to  Safety— the  right  to  expect  that  the  consumer's  health, 
safety,  and  financial  security  will  be  protected  effectively  in  the  marketplace; 

(2)  The  Right  to  Information— the  right  to  have  full  and  accurate  informa- 
tion upon  which  to  make  free  and  considered  decisions  and  to  be  protected 
against  false  or  misleading  claims; 

(3)  The  Right  to  Choice — the  right  to  make  an  informed  choice  among 
products  and  services  in  a  free  market  at  fair  and  competitive  prices: 

(4)  The  Right  to  Be  Heard— the  right  to  a  full  and  fair  hearing  and  equitable 
resolution  of  consumer  problems:  and. 

(5)  The  Right  to  Consumer  Education,  added  by  President  Gerald  R.  Ford 
in  1975 — the  right  to  continuing  consumer  education  witht)ut  which  the 
consumer  cannot  enjoy  the  full  benefit  of  the  other  enumerated  rights. 

In  the  3  decades  since  President  Kennedy's  message,  our  marketplace  has 
changed.  Innovations  in  such  vital  areas  as  materials  and  electronics,  tele- 
communications technology,  health  care,  food  processing  and  packaging, 
and  financial  services;  the  increasingly  fast-paced  global  economy;  and  the 
urgent  need  to  preserve  our  environment  have  altered  what  we  buy  as 
well  as  how  we  buy.  The  technological  complexity  of  much  of  what  we 
buy  and.  frequently,  the  distance  between  buyer  and  maker  or  seller  have 
expanded  the  importance  of  service.  Americans  understand  that  service 
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meais 
plac} 


veni  jnce 


I  prdpose  that  for  National  Consumers  Week,  1994,  we,  as  a  Nation,  declare 
an  ai  Iditional  consumer  right: 


(6) 
ness 
that 
for  tliem 


and 


the  commitment  to  consumers  that  their  experiences  in  the  market- 
will  meet  all  reasonable  expectations  of  civility,  responsiveness,  con- 
■""*,  performance,  and  fairness. 


he  Right  to  Service — the  right  to  convenience,  courtesy,  and  responsive- 

to  consumer  problems  and  needs  and  all  steps  necessary  to  ensure 

products  and  services  meet  the  quality  and  performance  levels  claimed 


'  NO\  ^  THEREFORE,  I,  WILUAM  J.  OJNTON,  President  of  the  United  States 
of  /  merica,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  beginning 
Octc  jer  23, 1994,  as  "National  Consiuners  Week."  I  urge  all  business  persons, 
educators,  members  of  the  professions,  public  officials,  consumer  leaders, 
the  media  to  observe  this  week  by  emphasizing  and  promoting  the 


fund  omental  importance  of  consumer  rights  in  our  marketplace. 


IN 

day 

four, 


VaTNffiSS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth 
•  hf  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  nineteenth. 
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*wu...» «•..«••.••..,  M» o1o52  - 

3500— 53890 

Proposed  Rules: 

Ch.  I .52104 

85 53706.  53709 
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813 

905—., 
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...50870 
...50870 
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25  CFR 


309 .51908,  52588 

26  CFR 

1 50159,  50161.  50485, 

51105,51369 

301 .53087 

602 .^ .50161, 51369 

Propossd  nuiss; 

1 .52105, 52110,  53771 

40 52735 

48 .52736 

28  CFR 

82 

545 

550 

Proposed 

66 _ 

542 


..50830 
..63342 
..53342 


..53706.  53709 
50179 


29  CFR 

1601 

1910 

1928 

1952 

2610 

2619 

2622—., 
2644 


. — .52704 
, — .51672 

51672 

60793 

52079 

..—.52081 

52079 

.52083 


2676....- - 52081 

riuiMiietl  RuIeK 

97.- 53706.  63709 

1470 .53706,  63709 

1609 51396 

30  CFR 

250 .53091 

256 53091 

280 53091 

281 53091 

701 53022 

780 .53022 

784 .53022 

816 53022 

81 7 53022 

880 52374 

914 52906,  53732 

935..— ...... .—_„„„, ..„,..51 498 

950 53094 

Propossd  Rules: 

773 „.- 53884 

913 52487 

914 -. 52941.  52943 

916"....- .51 91 1 

935 ..53122 

944 , .53123 
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..51855 
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706 52909. 52910,  53097 

806b. -„„ 53098 
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323 - 51911 

33  CFR 

1 00 51 500,  51 503 

117 50166.  52423.  53351 

1 51 51 332 
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156 _ 53288 

165 50489.  50490.  50491, 

50492. 52424, 53353 
Propossd  Rules: 

Ch.  I „„ 52646 

117 50528.  50529.  50530, 

50631 

1 65 52945 
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167 50533 

34  CFR 

398 .........— ——,.......5221 8 

685 — — -. ——..52704 

Proposed  Rules: 

80...- 53706.  5371 0 

682 51346.  52038 

35  CFR 

136 52862 

38  CFR    , 

242 L. 51855 
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800 50395 
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111 51397 

40  CFR 

15 _ 50691 
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86 51 1 14 
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Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annuel  volumet  conteining  the  public  meiiegtt 
end  •(element*,  newi  confefcncc*.  end  other 
■decled  pepen  releeted  by  the  While  House. 

Volumet  for  the  followinf  yeert  ere  eveileble;  other 
volume*  not  lieied  ere  out  of  print. 

Ronald  Reagan  William  J.  Clinton 

1984  19S3 

(Book  II) .$36 JW  (Book  I) SSIM 

(Book  I) SMM 

1985 

(Book  II).. — JS30M 

1966 

(Book  I) .$37.00 

1986 

(Book  II) :S35M 

1967 

(Book  I) S33.00 

1967 

(Book  II) .$35J» 

1968 

(Book  I) .$39.00 

1968-89 

(Book  II) .$38JW 

George  Bush 

1969 

(Book  I) .$38.00 

1969 

(Book  II) .$40JI0 

1990 

(Book  I) S41.00 

1990 

(Book  II) 541.00 

1991 

(Book  I) .$41.00 

1991 

(Book  II) 544.00 

1992 

(Book  I) Si7M 

1992-93 

(Book  II) .549.00 


Published  by  the  Office  of  the  Federel  Retieier.  Neiionel 
Archives  end  Records  Adminislnition 

Mail  order  to: 

New  Orders,  Superintendent  of  Dociunents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Superintende]  it  of  Documents  PnUicatioiis  Older  Fbrm 


Oidv 


•6173 

LJ  YES,  please  send  me  the  following: 


ooptosof  Tlw 


WM  I  la  Mtf  Haw  lb  Um  «,  al «»» |wr  oopyi  Slook  Nol  OW-OOO-00044-4 


The  total  cost  of  my  order  is  $ 

postage  and  handling  and  are  subject  to  chaqke. 


nternational  customen  please  add  2S%.  Pricea  inchide  r^tdar  domestic 


(ComfMoy  or  Penooal  Nunc) 


(Addiiiooal  addieta/meniioa  line) 


(Soeel  addren) 


(City.  SMe.  ZIP  Code) 


(Dqrtiine  phoae  inchidiiic  aiea  code) 
(PnckHe  Order  No.) 


Annoimdiig  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Goidt  for  Hm  Unr  of  Hm  Fwhnl  Regtatar- 
CiMi0  of  Fwhnl  RflgnbttoM  SyitaB 

This  handbook  is  used  for  the  educational 
workshi^M  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
at  how  to  solve  a  sample  research  problem. 


Price  $7.00 


i:^>ii 


Charge  four  ofdte 
Itk  fissyfl 
lb  tu  yonr  onlcn.(2fl2)-5]2-22S0 


(Pleat  e  type  or  prim) 


McChoi  Of  ft^vMnt: 

L J  Check  RyaMe  to  die  Siyerinlendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    I  Tl-fl 
LJ  VISA  or  MasteiCard  Account 


I  I  I  I  I  I  I  I  I  I  I  I  I  i-n 


rrrn 


(Cndk  eavd 


dMe)  ntmkyomjbr 

jourwderl 


l-«3) 


YES    NO 


Mail  lb:    New  Oidos.  Soperiaiendefll  of  Docomeatt 
FQ  BoR  371954.  Pittsbuigh.  Vk  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affectsd 

The  I.SA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut>jects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  hnding  skJ  is  inc(L-c>p<J  m  each  puMcation  Mhtoff  *s(S 
federal  Register  page  nuTftcrs  wr."'  ff>e  aate  oi  poWcafKy- 
'1  fie  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ordtr  Ptocaasing  Codv 

*5421 


I — I    YES,  enter  the  following  indicated  subscriptions  for 


one  year 


Charg9  your  order. 
It^oasyt 

To  tax  your  orders  (202)  512-2233 


k.  _  ^ 


—  LSA  4  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  S . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subjea  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  prinO 


Far  rit^mcy,  ckctk  be*  below: 

lI  Do  not  make  my  name  available  to  other  mailen 

Check  actkod  of  payncat: 

Q  Check  payable  to  $uperii^ndent  of  Documents 
□  GPO  Deposit  Account        fTT 


(Additional  address/attention  line) 


-D 


(Street  address) 


□  VISA  □  MasterCard  1    1    1        |  rexpiraiioni 

1    1    1    1    1    M    1    1    1    1    1    1    1    1    1    1    1    1 

(City.  Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Auiboruing  signature) 

Thank  you  for  your  order! 


10/94 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburg  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Kmw  when  to  expect  your  reneJai  notice  and  keep  a  good  thing  com^     To  keep  our  subscription 
prices  down,  the  Ooveramcm  Prining  Office  mails  each  subscriber  oii(y  ^^ 

kain  when  you  win  get  your  renewal  notice  by  checldng  the  number  that  foUows  month^ear  co^ 
wctophBC(4ywtt]abdasshowninthisexa{nple: 


reaewali 


A 

lent 
bdbie 


notice  will  be 
tppttxdtiatdj  90  (fays 
(hit  date. 


APR     SMrrH212J 

jam  SMiTR 

212  MAIN  STREET 
PORESTVILLB  MD  20747 


••••••••I 


•  >••••/ 


D  iC9S  R  I 


•••••••• 


;c(mtmvcs 


To  be  sure  that  your  service 
If  your  subscription  service  is  disccbtinued. 
Superintendent  of  Documents,  Was  lington, 
will  be  reinstated. 


••••/   ••••••••••! 


•••••••••••••••• 


A  renewal  nodce  will  be 
sent  apptaximately  90  days 
befixe  diis  date. 
•••••.•.....„„„,„„,„,„„„„„„, ^  ..•.....„, 

tafrdo    smith212j  dec95  r  i 

:john  smith 
i  212  main  street 
:  forestville  md  20747 

•••••••••••••••••••••••••••••....•.•...,„.,,,,j 


}  without  interruption,  please  return  your  renewal  notice  promptly. 

* •  simply  send  your  mailing  label  from  any  issue  to  the 

DC  20402-9372  with  the  proper  remittance.  Your  service 


lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supermicndent  of  Documents.  Atto:  Chief,  Mail  List  Branch.  Mail  Stop:  SSOM,  Washington, 

lb  inquire  about  your  snbecriptioli  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  coirespoodence.  to  the  Soperiikndent  of  Documents,  Attn:  Chief,  Mail  List  Bnmch.  MaU 
Stop:  SSOM.  Washington,  DC  204te-9375.  -^-n.iv.au 

lb  order  a  new  subscription:  Please  use  the  order  fom  piovided  below. 


*5468 Superintendent  of  DJcuments  Subscription  Order  Forni    Chargtyowetdtn 

OTES,  please  emer  my  sU>scriptfer  5  as  (blows:  To  fax  your  ordert  (202)512^233 

~"  S'S!S'21°  ^^^  ^^^im-'  '"oluding  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulation !  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  RegH  ter,  daily  only  (FRDO).  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ 


_. ...   »^,^^,  ,^  ^ Oncludds 

regular  shipping  and  handling.)  Price  subje  Tt  to  change. 


Company  or  paraonal  rMin* 


AddKional  addiMa/attcntlon  Ine 


Street  acMrsM 


a»)f.  State.  Zip  code 


Daytime  phone  Indudlng  area  code 


Purchaee  order  number  fopHonitf) 


type  or  print) 


For  privacy,  checic  box  below: 

a  Do  not  make  my  r>ame  available  to  other  mailers 

Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 
□  GPO  Deposit  Account  |  |  |  |  |  |-f]-[-| 
QVISA      QMasterCard    □Xn(exp.ratton date, 

n  1 1 1 1 1 1 1 1  1 1 1 1  n 

Thank  you  for  your  ofOerf 


Authorizing  signature  torn 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371964.  Pittsburgh.  PA  15250-7954 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  989 
[Docket  No.  FV94-e89-4FR] 

Raisins  Produced  Prom  Grapes  Grown 
in  Califomia;  Temporary  Suspension 
of  Certain  Reserve  Tonnage  Pricing 
Provisiorts 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  Tills  final  rule  temporarily 
suspends  a  sentence  in  §989.67(j)  of  the 
Califomia  raisin  mariceting  order 
dealing  with  the  pricing  of  reserve 
raisins  offered  to  handlers  for  free  use. 
The  industry  is  faced  with  a  large 
supply  of  Zante  Currant  raisins.  The 
suspension  will  only  apply  to  1994-95 
reserve  Zante  Currants  so  that  the  value 
of  a  portion  of  the  free  tonnage 
inventory  held  by  handlers  on  July  31, 
1994.  can  be  adjusted  downward  toward 
current  market  price  levels.  This 
adjustment  is  necessary  to  help  the 
mdustry  become  price  competitive  and 
to  aid  it  in  marketing  Zante  Currants. 
This  action  was  unanimously 
recommended  by  the  Raisin 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  order. 
EFFECTIVE  DATE:  October  27, 1994 
through  July  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Dfiest,  Marketing 
Specialist,  Califomia  Maiketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  2202  Monterey  Street, 
Suite  102B,  Fresno.  Califomia  93721; 
telephone:  (209)  487-5901,  or  FAX  (209) 
487-5906;  or  Mark  A.  Slupek,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  FAV,  AMS, 
USDA,  Room  2523-S,  P.O.  Box  96456, 
Washington,  DC  20050-6456; 


This  section  of  the  FEDERAL  REGISTER 
contains  regutetocy  documents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


Telephone:  (202)  205-2830,  or  FAX 
(202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  under  Marketing  Agreement 

and  Order  No.  989  (7  CFR  Part  989) 

(order),  regulating  the  handling  of 

raisins  produced  from  grapes  grown  in 

Califomia.  The  order  is  effective  under 

the  Agricultural  Marketing  Agreement 

Act  of  1937,  as  amended,  |7  U.S.C  601- 

:    674],  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 

(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 

12866. 

This  mle  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  mle  will  allow  the 
Committee  to  implement  an  inventory 
price  adjustment  program  for  Zante 
Currents  during  the  1994-95  crop  year, 
which  began  August  1, 1994.  This  mle 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  mle  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler'is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equitv  to 
review  the  Secretary's  mling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  entry  of  the  mling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issnied  pursuant  to  the 


Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  Califomia  raisins  who  are  subject  to 
regulation  under  the  order,  and 
approximately  5,000  producers  in  the 
regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601]  ak  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  minority  of  handlers 
and  a  majority  of  producers  of  Califomia 
raisins  may  be  classified  as  small 
entities. 

Under  the  order,  seasonal  volume 
regulations  can  be  established.  The  free 
percentages  prescribe  the  portion  of  the 
crop  that  can  be  shipped  at  any  time  to 
any  market.  The  reserve  percentages 
prescribe  the  portion  of  the  crop  that 
must  be  held  for  delayed  shipment. 
Reserve  raisins  are  held  in  a  reserve 
pool  by  handlers  for  the  account  of  the 
Committee.  Funds  generated  from  the 
sale  of  reserve  pool  raisins  are 
distributed  equally  to  equity  holders 
(growers). 

This  final  rule  will  suspend  the 
penultimate  sentence  in  §  989.67(j)  of 
the  order  for  the  1994-95  crop  year. 
That  sentence  provides  that:  "However, 
such  raisins  shall  not  be  sold  at  a  price 
below  that  which  the  committee 
concludes  reflects  the  average  price 
received  by  producers  for  free  tonnage 
of  the  same  varietal  type  purchased  by 
handlers  during  the  current  crop  year 
up  to  the  time  of  any  offer  for  sale  of 
reserve  tonnage  by  the  conunittee,  to 
which  shall  be  added  the  costs  to  the 
equity  holders  incurred  by  the 
committee  on  account  of  receiving, 
inspecting,  storing,  fumigating,  insuring, 
and  holding  of  said  raisins,  and " 
including  costs  of  taxes  and  interest: 
Provided,  That,  where  the  outlook  for 
the  next  crop  year  or  other  factors  have    . 
caused  a  downward  trend  in  the  prices 
received  by  producers  for  fi>ee  tonnage 
raisins  or  in  the  prices  received  by 
handlers  for  free  tonnage  packed  raisins, 
reserve  tonnage  may  be  sold  to  handlers 
at  the  currently  prevailing  or  the 
approximate  computed  field  price  for 
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free  tonnage  raisins,  as  determined  by 
the  committee." 

Limited  volumes  of  Zante  Currants 
are  produced  in  California.  The  1993-94 
California  production  of  Zante  Currants 
was  5,643  tons,  which  is  32  percent 
larger  than  the  prior  four-year  average  of 
4.279  tons.  The  estimated  1994-95 
production  is  greater  than  6,500  tons  or 
over  50  percent  more  than  the  1989-92 
four-year  average.  It  is  anticipated  that 
the  production  of  Zante  Currants  will 
continue  to  increase  in  the  next  one  to 
three  years  as  newly  planted  acreage 
begins  to  produce  and/or  reach  fiili 
production. 

Greece  is  the  major  producer  of 
currants,  generally  representing  at  least 
85  percent  of  the  annual  world 
production  of  such  raisins.  In  1992-93, 
Greek  currants  were  in  short  supply  and 
prices  rose  sharply.  As  a  result,  the 
market  for  California  Zante  Currants 
strengthened  significantly  and  the 
grower  price  increased  to  $1,600  from 
$1,365  per  ton  the  previous  season.  In 
1993-94.  the  grower  price  for  California 
Zante  Currants  was  $1,200  per  ton.  The 
1993-94  Greek  currant  crop  was 
approximately  50,000  tons,  of  excellent 
quality,  and  prices  were  very 
competitive  with  those  quoted  for 
California  Zante  Currants.  This  resulted 
in  a  significant  drop  in  California  Zante 
Currant  shipments  here  and  abroad. 

Currently,  the  California  raisin 
industry  is  carrying  a  very  large  supply 
(approximately  4.000  tons)  of  1992-93 
and  1993-94  crop  Zante  Currants  and 
projects  a  record  production 
(approximately  6,500  tons)  in  1994-95. 
The  trade  is  aware  of  this  supply 
problem  and  forward  purchases  from 
handlers  have  decreased.  Sales  are  not 
expected  to  increase  until  corrective 
pricing  action  is  taken  by  handlers. 
Before  that  can  begin,  however, 
handlers  need  assurance  that  the  value 
of  some  of  their  free  Zante  Curranf 
inventories  from  the  1992-93  and  1993- 
94  production  years  can  be  reduced  to 
the  recently  established  $980  per  ton 
1994-95  free  tonnage  Zante  Currant 
field  price,  thus  reducing  their  potential 
losses  on  existing  free  raisin  inventory. 
Suspending  the  penultimate  sentence  in 
§  989.67(j)  can  assure  this  protection,  as 
it  will  allow  the  Committee  to  sell  1994 
crop  reserve  tonnage  to  handlers  for  free 
use  at  a  lower  price  than  the  established 
Held  price. 

The  Committee  plans  to  offer  handlers 
one  ton  of  1994-95  crop  Zante  Currant 
reserve  raisins  at  $100  per  ton  for  every 
four  tons  of  free  2^nte  Currants  held  by 
them  on  July  31, 1994.  Purchasing  free 
tonnage  1994-95  crop  Zante  Currants  at 
$980  per  ton  and  reserve  Zante  Currants 
at  $100  per  ton  in  accordance  with  this 
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ormula  will  allow  handlers'  inventories 
I Q  achieve  an  approximate  net  value  of 

!980  per  ton.  In  the  absence  of  the 
uspension.  these  price  adjustments 
ould  not  be  accomplished.  In  the 
?'bsence  of  such  adjustments,  the 
ndustry  could  not  compete  effectively 
^ath  foreign-produced  currants  without 
^bstantial  losses  on  the  part  of  packers 
and  producers.  Moreover,  a  significant 
boss  in  foreign  markets  could  result.  A 
pss  of  domestic  markets  to  foreign 
fnports  could  also  result. 
In  recommending  its  action,  the 
mmittee  recognized  that  it  would  be 
Uing  a  portion  of  the  reserve  raisins  at 
price  well  beldw  the  cost  of  producing 
isins,  and  that  the  net  proceeds  to 
Equity  holders  would  be  quite  low.  In 
the  absence  of  this  action,  open  price 
qontracting  between  producers  and 
landlers  on  1994-95  crop  Zante  Currant 
qeliveries  was  a  possibility  because  of 
tfie  excess  supplies  and  inflated  value  of 
the  inventory.  On  the  basis  of  the 
":oramittee's  recommendation,  handlers 
id  not  use  open  price  contracting  but 
stead  in  negotiations  with  the  Raisin 
argaining  Association  (Association) 

to  pay  producers  the 
iforementioned  $980  per  ton  price  for 
ie  tonnage  Zante  Currants.  Without 
e  inventory  adjustment  program,  very 
w  prices  for  all  1994-95  crop  Zante 
urrants  were  likely.  The  Association  is 
cooperative  which  bargains  sales 
trms  with  independent  handlers  on 
ehalf  of  its  producer  members. 
It  is  recognized  that  the  effects  of  this 
^tion  on  individual  entities  will  vary 
depending  on  their  financial  conditions 
and  their  equities  in  the  reserve  pool. 
However,  the  impact  is  not  expected  to 
Oe  signiHcant.  In  the  long  term,  the 
benefits  of  becoming  more  competitive 
nder  current  marketing  conditions 
ould  outweigh  any  adverse  short-term 
pact  and  result  in  beneHts  to  all 
dustry  entities.  The  domestic 
ventory  price  adjustment 
xomplished  through  this  action  will 
ermit  an  overall  price  reduction  for 
andlers'  sales  of  Zante  Currants, 
nabling  the  industry  to  compete  more 
ffectively  with  lower-priced  foreign- 
iroduced  currants,  and  to  more 
Iggressively  market  Zante  Currants  in 
6  interest  of  maintaining  and 
xpanding  existing  domestic  and  foreign 
larkets  and  in  developing  new  markets, 
he  net  result  of  this  action  is  likely  to 
i  positive  as  a  result  of  increased 
arketings  of  Zante  Currants  at  reduced 
rices.  On  the  basis  of  all  of  the 
regoing,  the  Administrator  of  the  AMS 
as  determined  that  the  issuance  of  this 
I  ule  will  not  have  a  signiQcant 
<  conomic  impact  on  a  substantial 
lumber  of  small  entities. 


After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee,  it  is 
determined  that:  (1)  There  has  been  a 
change  of  economic  or  marketing 
conditions  to  warrant  the  sale  of  Zante 
Currant  reserve  raisins  to  handlers  to 
provide  them  with  raisins  to  sell  as  free 
tonnage,  pursuant  to  section  989.67(j), 
and  (2)  under  the  conditions  presently 
existing  in  the  raisin  industry,  the 
penultimate  sentence  in  section 
989.67(j)  does  not  now  tend  to  effectuate 
the  declared  policy  of  the  Act  and  is 
hereby  suspended  with  regard  to  Zante 
Currants  pursuant  to  section  989.91(b). 
However,  such  suspension  shall 
continue  only  through  July  31, 1995,  at 
which  time  it  shall  terminate  and  the 
suspended  sentence  will  become 
operative  again  beginning  August  1, 
1995. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that,  upon  good 
cause,  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Roister 
because:  (1)  Producers  and  handlers 
have  been  conducting  their  marketing 
operations  on  the  premise  that  the  value 
of  the  1992-93  and  1993-94  Zante 
Currants  carried  into  the  1994-95 
season  would  be  averaged  down  to  the 
1994-95  negotiated  free  tonnage  price; 

(2)  the  Committee  met  on  October  5, 
1994,  and  computed  and  announced 
preliminary  free  and  reserve  tonnage 
percentages  for  Zante  Currant  raisins; 

(3)  prompt  implementation  of  this 
action  is  necessary  to  prevent  disruption 
in  the  marketplace;  and  (4)  the  industry 
is  aware  of  this  action,  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting. 

List  of  Subiects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  98»-RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 


S  989.67    [SuspMded  in  Par^ 

2.  In  §  989.67(j)  the  penultimate 
sentence  is  suspended  effective  October 
27, 1994  through  July  31, 1995. 

Dated:  October  20, 1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Progmms. 

IFR  Doc.  94-26638  Filed  10-26-94;  8:45  ami 
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Rural  Electrification  Administration 
7  CFR  Part  1703 

RIN  0572-AB04 

Rural  Economic  Development  Loan 
and  Grant  Program:  Empowerment 
Zones. 

agency:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Final  rule. 


SUINMARY:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  its 
regulation  for  the  Rural  Economic 
Development  Loan  and  Grant  Program 
by  adding  a  provision  which  will 
enhance  the  potential  of  funding  for 
applications  from  areas  that:  Were 
recently  designated  by  the  President  as 
natural  disaster  areas;  have  experienced 
severe  economic  dislocation  due  to  the 
loss,  removal,  or  closing  of  a  major 
source  of  employment;  have 
experienced  long-term  and  severe 
economic  deterioration,  demonstrated 
by  severe  unemployment  or  a  high 
percentage  of  population  out-migration; 
or  have  been  designated  as  a  Rural 
Empowerment  Zone  or  Rural  Enterprise 
Community. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  November  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  L.  Bryant,  Jr.,  Chief,  Planning 
Branch,  Rural  Development  Assistance 
Staff,  Rural  Electrification 
Administration,  Room  2237,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW.,  Washington.  DC  20250- 
1500  (202) 690-3594. 
SUPPt.EMEMTARY  INFORMATION:  This  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  This  rule  has  been 
reviewed  under  Executive  Order  12778. 
Qvil  Justice  Reform.  This  rule:  (1)  Will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies;  (2)  Will  not 
have  any  retroactive  effect:  and  (3)  Will 
not  require  administrative  proceedings 


before  parties  may  file  suit  challengiag 
the  provisions  of  this  rule. 

In  compliance  with  the  Regulatory 
Flexibihty  Act.  the  Administrator 
certifies  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  R^ulatory  Flexibihty  Act 
(5  U.S.C.  601  et  seq.).  Based  on  current 
and  historical  funding  levels  for  this 
program  and  a  projected  average  size 
loan  and/or  grant  in  the  range  of 
$300,000  to  $400,000.  it  is  estimated 
that  50  to  60  loans  and/or  grants  will  be 
made  nationwide  each  year  imder  the 
existing  rule.  Applicants  whose  rural 
development  projects  are  enhanced  by 
this  action  are  projected  to  be  less 
numerous,  and  therefore,  the  rule  will 
have  a  limited  impact  upon  small 
businesses.  Since  credit  will  be 
chaimeled  to  areas  which  are  generally 
underdeveloped  and  fiinancially 
depressed,  job  creation  and  economic 
development  resulting  from  newly 
emerging  businesses  and  community 
facilities  funded  by  REA  will  not  pose 
imdue  competition  or  other  adverse 
effects  upon  existing  businesses. 
Therefore,  this  rule  will  have  no  effect 
upon  businesses  or  entities  other  than 
those  to  be  funded  through  this 
program. 

In  comphance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320) 
implementing  the  Paperworic  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and 
Section  3504  of  that  Act,  the 
information  collection  and 
recordkeeping  requirements  contained 
in  this  rule  have  been  approved  by  OMB 
under  control  number  0572-0090. 
Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA,  room  10102.  NEOB, 
Washington,  DC,  20503. 

The  Administrator  has  determined 
that  this  rule  will  not  significantly  affect 
the  quality  of  the  human  environment 
as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 
envirorunental  impact  statement  or 
assessment. 

The  program  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials,  with  the  exception  of 
apphcations  for  Project  FeasibiUty 
Studies. 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.854,  Rural  Economic 
Development  Loans  and  Grants.  This 


catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  United  States  Government 
Printing  Office,  Washington,  IX!  20402- 
9325. 

Background 

On  February  15, 1989,  REA  pubhsbed 
the  final  rule,  7  CFR  1709,  subpart  B,  in 
the  Federal  Register  (54  FR  6867)  that 
implemented  the  Rural  Economic 
Development  Loan  and  Grant  Program. 
also  known  as  the  Cushion  of  Credit 
Payments  Program,  established  by 
Section  313  of  the  Rural  Electrification 
Act  of  1936,  as  amended  (Act).  This 
program  provides  funds  to  Act 
borrowers  for  the  promotion  of  rural 
economic  development  and  job  creation 
projects.  On  September  27, 1990,  REA 
changed  the  designation  of  this  rule 
&x)m  7  CFR  part  1709  to  part  1703  (55    • 
FR  39393)  and  on  September  25, 1992, 
published  an  amendment  (57  FR  44314) 
to  refine  and  improve  the  structure  of 
the  rule.  On  March  14, 1994.  REA 
published  a  final  rule  (59  FR  11702) 
establishing  procedures  to  approve  and 
administer  grants  and  grants  in 
conjunction  with  zero-interest  loans. 

On  July  28, 1994,  a  proposed  rule  was 
pubhshed  (59  FR  38378)  to  amend  the 
rule  to  enhance  the  funding  potential  of 
Rural  Economic  Development  Loan  and 
Grant  Program  (REDLGP)  apphcations 
bom  economically  devastated  areas. 
This  constitutes  the  finalization  of  that 
proposed  rule. 

Synopsis 

This  rule  amends  the  Rural  Economic 
Development  Loan  and  Grant  Program 
as  follows: 

•  The  Administrator  will  have  the 
discretion  to  designate  special  economic 
status  under  the  REDLGP  selection 
factors,  adding  up  to  25  points  to  an 
appUcant's  score  if  at  least  one  of  the 
four  conditions  outlined  in 

§  1703.46(g)(7)  has  occurred. 

•  The  prohibition  on  funding 
community  antenna  television  systems 
or  facilities  has  been  reinstated  except 
in  special  cases  as  outlined  in 

§  1703.17(d). 

•  The  provision  for  disbursement  of 
grant  funds  has  been  revised  to  a!!ow 
REA  Borrowers  with  limited  financial 
resources,  or  for  other  reasons,  to 
receive  funds  based  on  invojces  from 
project  owners  rather  than  committing 
their  own  funds  xmder  the 
reimbursement  provision.  This 
arrangement  will  require  prior  REA 
approval.  See  §  1703.22(e). 

•  The  definition  of  "Rural  economic 
development"  has  been  revised  to 
clarify  REA  poUcy  on  funding  projects 
located  outside  rural  areas  as  defined  in 
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Section  13  of  the  Rural  Electrification 
(RE)  Act  but  which  provide  signiHcant 
benefits  to  rural  areas. 

Comments 

REA  received  seven  comments 
regarding  this  regulation,  which  were 
taken  into  consideration  in  preparing 
this  final  rule.  Comments  were  received 
from  the  following: 

(1)  Minnesota  Rural  Electric 
Association. 

(2)  Riverside  County  Economic 
Development  Agency,  Riverside.  ^ 
CaUfomia. 

(3)  City  of  Hollister,  California. 

(4)  Maine  Ambulatory  Care  Coalition, 
Manchester,  Maine. 

(5)  Crown  Economic  Development 
Corporation,  Hanford,  California. 

(6)  Merced  County  Board  of 
Supervisors,  Merced,  California. 

(7)  Community  E)evelopment 
Division,  Fresno,  California. 

Of  the  comments  received,  one 
commenter  suggested  that  REA  accept 
"local"  imemployment  data,  if 
available,  instead  of  county-wide  data 
because  of  signiHcant  variances  in  larger 
counties.  We  recognize  that  large 
geographical  counties  are  at  a 
disadvantage  if  only  county  wide  data  is 
accepted.  Therefore  the  use,  where 
appropriate,  of  State-published 
information,  would  be  a  reasonable 
alternative  and  have  amended 
§  1703.46(g)(7)(iii)  is  hereby  amended  to 
allow  the  REA  Administrator  to 
consider  State-published  statistics, 
provided  by  the  applicant,  in  those 
situations  where  the  Census  material  is 
clearly  not  representative  of  the  project 
location.  However,  the  data  must  be 
verifiable  and  part  of  a  recognized 
database  which  reflects  information  for 
other  areas  within  the  State. 

One  community  expressed  concern 
that  requiring  disbursement  of  funds  up 
front  and  awaiting  reimbursement  could 
be  a  hardship  on  small  rural 
communities.  However,  this 
requirement  does  not  actually  impact 
community  government  entities  because 
^e  reimbursement  policy  is  applicable 
only  in  cases  where  REA  Borrowers 
receive  grants  to  establish  revolving 
loan  funds.  This  fmal  rule  provides 
special  arrangements  only  for  REA 
Borrowers  establishing  revolving  loan 
funds,  who  are  unable  to  fund  projects 
using  the  reimbursement  method. 

Another  comment  was  that  REA's 
definition  of  "rural"  in  this  rule  was  too 
broad  and  would  allow  reviewers  to 
fund  projects  not  directly  benefiting 
rural  communities.  The  commenter 
suggested  that  the  funds  either  be 
restricted  to  the  2500  population  limit 
or  controlled  by  organizations  from  such 


c  >mmunities,  that  at  least  70  percent  of 
t  le  funds  be  sj)ent  in  communities 
u  nder  2500  and  that  the  urban  entity 
p  rovide  at  least  60  percent  in  matching 
fends.  All  REDLGP  applications  are 
reviewed  by  the  REA  staff  and  selected 
b  ised  on  the  evaluation  criteria  outlined 
ii  I  §  1703.46,  much  of  which  is  based  on 
b  mefit  to  rural  areas.  Moreover,  REA 
birrowers  serve  primarily  rural  areas, 
a  id  they  are  well-suited  to  determine 
tlat  the  final  benefits  are  directed 
tfward  the  local  community.  As 
(iscussed  previously  in  this  preamble, 
t!  le  rule  has  been  revised  to  allow 
p  rejects  which  are  not  located  in  rural 
a  eas.  However,  those  projects  must 
r  !sult  in  significant  benefit  to  rural 
a^as. 

Another  recommendation  was  to 
a  isign  bonus  points  to  areas 
"  lominated"  by  State  and  local 
g  )vernments  for  designation  as  Rural 
E  mpowerment  Zones  or  Rural 
I  iterprise  Commimities  as  well  as  those 
areas  primarily  designated  by  USDA  as 
ral  Empowerment  Zones  or  Rural 
terprise  Communities.  It  was 
ggested  that  these  communities  be 
warded  for  the  development  of  the 
dians  and  partnerships  required  by  the 
r  ominating  process  and  receive  a 
p  orti^n  of  the  points  they  would  have 
r  )ceived  if  actually  designated  as  Rural 
I  mpowerment  2k)nes  or  Rural 
i  nterprise  Communities.  REA 
r  (cognizes  that  community  strategic 
( lanning  is  a  key  component  of  the 
I  mpowerment  initiative,  however,  this 
a  iditional  planning  aspect  will  directly 
h  enefit  the  communities  in  other  ways 
s  jch  as  allowing  them  to  realize  and 
V  nlock  their  own  potential  to  '• 
p  artnership  with  the  private  sector  and 
G  ther  federal  and  state  entities.  The 
s  rategic  planning  process  also  improves 
t  le  applicant's  overall  REDLGP 
s  jplication  which  should  be  reflected 
I  nder  the  normal  evaluation  criteria. 

I  ist  of  Subjects  in  7  CFR  Part  1703 

Community  development.  Grant 
{ rograms — housing  and  commiuiity 
development.  Loan  programs — housing 
apid  community  development,  Reporting 
a  ad  recordkeeping  requirements,  Rural 
sreas. 

For  the  reasons  set  out  in  the 
[  reamble,  chapter  XVII  of  title  7  of  the 
(  bde  of  Federal  Regulations  is  amended 
( 5  follows: 

I  ART  1703— RURAL  DEVELOPMENT 


1.  The  authority  citation  for  7  CFR 
art  1703  continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.  and  950aaa 
i  tseq. 


Subpart  B — Rural  Economic 
Devetopment  Loan  and  Grant  Program 

2.  In  §  1703.12  of  this  subpart  B,  the 
following  definition  is  revised  to  read  as 
follows: 

§1703.12    Deflnitlons. 

•  •        *        *        • 

Rural  economic  development— ]oh 
creation  or  preservation  or  commimity 
facilities  improvement  projects  that 
clearly  demonstrate  significant  benefits 
to  rural  areas. 

•  •        •        •        * 

3.  In  §  1703.17,  paragraph  (d)  is  added 
to  read  as  follows: 

%  1703A7    Uses  of  zero-interest  loans  and 
grants. 

•  •        •        *        * 

(d)  Zero-interest  loans  and  grants  may 
be  used  for  community  antenna 
television  systems  or  facilities.  The 
borrower  will  document  that  such 
facilities  provide  a  tangible  economic 
benefit  to  the  proposed  service  area  in 
accordance  with  §  1703.46  of  this 
subpart.  Notwithstanding  this,  the 
Administrator  reserves  the  right  to  deny 
any  proposal  for  community  antenna 
television  systems  or  facilities. 
Community  antenna  television  systems 
or  facilities  will  be  considered  for 
funding  in  accordance  with  §  1703.46  of 
this  subpart  and  this  section  only  when 
all  of  the  following  conditions  exist: 

(1)  The  proposed  community  antenna 
television  system  or  facility  is 
established  in  cooperation  with  a  local 
educational  and/or  medical  entity(ies) 
to  provide  educational  and/or  medical 
programming  which  addresses  specific 
needs  of  rural  residents; 

(2)  Services  to  be  provided  by  the 
proposed  community  antenna  television 
systems  or  facilities  are  not  available  in 
the  area  to  be  served,  or  services  are  not 
being  provided  by  the  existing 
television  programming  carrier  at  an 
affordable  cost  to  residents;  and 

(3)  Such  community  antenna  systems 
or  facilities  will  not  present  undue 
competition  for  existing  television 
programming  carriers  in  the  area. 

4.  hi  §  1703.20,  paragraphs  (a)(10)  and 
(a)(ll)  are  redesignated  as  paragraphs 
(a)(ll)  and  (a)(12]  and  a  new  paragraph 
(a)(10)  is  added  to  read  as  follows: 

§  1703.20    Ineligible  uses  of  zeroHnterest 
loans  and  grants. 

(a)  •  •  • 

(10)  For  community  antenna 
television  systems  or  facilities  except  as 
provided  hi  §  1703.17(d)  of  this  subpart; 

•  •        •        •        • 

5.  In  §  1703.22,  paragraphs  (e) 
introductory  text,  (e)(1),  (e)(3)  and  (e)(4) 
are  revised  to  read  as  follows: 
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§1703.22    Revolving  loan  program. 
*        *        •        «        * 

(e)  Disbursement  of  gmnt  funds. 
Borrowers  are  not  authorized  to 
commence  projects  to  be  funded  under 
this  section  until  those  projects  have 
been  submitted  for  authorization  in 
accordance  with  paragraph  (c)(1)  of  this 
section,  or  the  projects  have  been 
submitted  for  authorization  subsequent 
to  grant  approval  in  accordance  with 
paragraph  (e)(2)  of  this  section.  REA 
grant  funds  will  be  disbursed  on  a 
reimbursement  basis.  However,  upon 
written  justification  by  borrowers  and 
approval  by  the  Administrator, 
borrowers  unable  to  fimd  projects  under 
reimbursement  provisions,  for  financial 
or  other  extraordinary  reasons,  may 
receive  grant  funds  under  the  special 
disbursement  method  by  submitting 
unpaid  invoices  bom  project  owners, 
and  grant  funds  will  be  disbursed  to 
borrowers  and  passed  directly  to  project 
owners.  In  either  case,  REA  grant  funds 
will  be  disbursed  in  accordance  with 
the  provisions  of  7  CFR  Part  3015. 
Uniform  Federal  Assistance 
Regulations,  the  applicable 
requirements  of  this  subpart,  the 
administrative  provisions  outlined  in 
paragraph  (g)  of  this  section,  and  the 
following  requirements: 

(1)  Only  projects  authorized  by  REA 
m  accordance  with  paragraphs  (c)(1) 
nnd  (e)(2)  of  this  section,  for  which 
adequate  documentation  is  submitted, 
including  receipts  for  expenditures 
under  the  reimbursement  method  or 
unpaid  invoices  under  the  special 
disbursement  method,  as  applicable, 
and  certification  of  approved  purposes, 
will  be  considered  for  disbursement; 
•        *        *        •        • 

(3)  Under  the  reimbursement  method, 
grant  funds  requisitioned  for  individual 
projects  in  increments  of  less  than 
$100,000,  or  less  than  25  percent  of  the 
amount  approved  for  the  revolving  loan 
fund,  whichever  is  less,  may  be 
disbursed  semi-annually.  Submission 
p>eriods  for  requisitioning  grant  funds  on 
a  semi-annual  disbursement  basis  will 
be  14  days  commencing  from  the  6- 
month  anniversary  date  of  grant 
approval.  Grant  funds  under  the  special 
disbursement  method  will  be 
requisitioned  in  accordance  with  the 
applicable  provision  in  paragraph  (e)(4) 
of  this  section; 

(4)  For  the  reimbursement  method, 
grant  funds  requisitioned  for  individual 
projects  in  increments  of  $100,000  or 
greater,  or  at  least  25  percent  of  the 
amount  approved  for  the  revolving  loan 
fund,  whichever  is  less,  may  be 
submitted  for  disbursement  at  any  time. 
Under  the  special  disbursement  method. 


grant  funds  of  less  than  $100,000  may 
be  requisitioned  for  disbursement  at  any 
time.  However,  the  minimum 
requisition  will  be  $50,000,  or  the  total 
grant  award,  whichever  is  less. 

*  •        •        •        * 

6.  In  §  1703.46,  the  period  at  the  end 
of  paragraph  (h)(10)(iii)  is  removed  and 
a  semicolon  is  added  in  its  place,  and 
paragraphs  (g)(7)  and  (h)(lli  are  added 
to  read  as  follows: 

§  1 703.46    Documenting  tt>e  evaluation  and 
selection  of  applications  for  zero-interest 
loans  and  grants. 

*  *        *        •        • 

(g)  Other  selection  factors.  •  *  • 

*  •        *        •        * 

(7)  Special  economic  status.  The 
Administrator  has  the  discretion  to 
designate  special  economic  status  (up  to 
25  points)  to  appUcations  submitted  by 
borrowers  that  have  documented  one  or 
more  of  the  following  four  conditions  in 
one  or  more  county(ies)  to  be  served  by 
the  proposed  project: 

(i)  A  designation  of  disaster  area  by 
the  President  of  the  United  States  which 
has  been  so  designated  within  three 
years  prior  to  applying  to  REA; 

(ii)  The  loss,  removal,  or  closing  of  a 
major  source  or  sources  of  employment 
in  the  last  3  years  which  causes  an 
increase  of  2  percentage  points  or  more 
in  the  area's  most  recent  unemployment 
rate  compared  with  the  period 
immediately  before  the  dislocation; 

(iii)  Chronic  or  long-term  economic 
deterioration,  documented  by  one  or 
both  of  the  following  conditions: 

(A)  An  unemployment  level  equal  to 
or  greater  than  1.5  times  the  National 
average  unemployment  percentage  from 
4  out  of  the  last  5  years,  starting  with 
the  most  current  statistics  available.  The 
applicant,  when  calculating  recent 
years'  unemployment  percentages, 
should  compare  county  statistics  with 
the  National  Average  unemployment  for 
the  corresponding  year.  Statistics  on 
unemployment  wiU  be  based  on  figures 
provided  by  the  U.S.  Bureau  of  Labor 
Statistics.  However,  the  Administrator 
may,  at  his  discretion,  also  consider 
verifiable,  published  State  statistical 
data  provided  by  the  applicant  in 
situations  where  county-wide  statistical 
data  is  not  representative  of  local 
conditions.  Such  statistical  data  must  be 
part  of  a  recognized  database  which 
reflects  Information  for  other  areas 
within  the  State: 

(B)  A  15%  loss  of  population  due  to 
out-migration  over  the  most  recent  10- 
year  decennial  census,  based  on  the  U.S. 
Bureau  of  the  Census  decennial  data; 

(iv)  A  designation  as  a  Rural 
Empowerment  Zone  or  Rural  Enterprise 
Community  by  the  Empowerment  Zone 


Program  authorized  by  Section  13301  of 
the  Omnibus  Reconcihation  Act  of 
1993,  PubUc  Law  103-66  (107  Stat. 
312).  26  U.S.C.  1391-1393. 
(h)*  •  • 

(11)  Special  economic  status— 25 
points. 
•        *        •        •        • 

Dated:  October  19. 1994. 
Bob  J.  Nash, 

Under  Secretary,  Small  Community  and  Rural 

Development. 

[FR  Doc.  94-26418  Filed  10-26-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-NM-22-AD;  Amendment 
39-4050;  AD  94-22-01] 

Ainworttiiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 

agency:  Federal  AviaUon 
Administration.  DOT. 
ACTION;  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-10-10.  -lOF,  -30,  and  -30F 
series  airplanes,  that  currently  requires 
inspections  to  detect  ice  or  snow 
accumulation  on  top  of  the  fuselage  and 
in  the  inlet  of  the  number  2  engine,  and 
removal  of  ice  and  snow  accumulation. 
This  amendment  adds  certain  airplanes 
to  the  applicability  of  the  rule  and  limits 
the  inspection  requirement  to  only  a 
certain  group  of  airplanes.  This 
amendment  is  prompted  by  the 
development  of  improved  fan  blades  on 
certain  engines  and  the  identification  of 
additional  airplanes  that  are  subject  to 
the  unsafe  condition.  The  actions 
specified  by  this  AD  are  intended  to 
minimize  damage  to  the  number  2 
engine  due  to  ingestion  of  ice  and  snow. 
EFFECTIVE  DATE:  November  28, 1994. 
ADDRESSES:  Information  related  to  this 
rule  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
Cahfomia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-141L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
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3229  East  Spring  Street,  Long  Beadi. 
California  90806-242S:  telephone  (310) 
988-5262;  fax  t310)  988-5210, 
.SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
-  by  superseding  AD  75-04-11. 
amendment  39-2094,  which  is 
applicable  to  all  McDonnell  Douglas 
Model  DC-10-10.  -lOF.  -30.  and  -30F 
series  airplanes,  was  published  in  the 
Federal  Register  on  July  18, 1994  (59  FR 
36375).  The  action  proposed  to 
supersede  AD  75-04-11,  which 
currently  requires  inspections  to  detect 
ice  and  snow  accumulation  on  top  of 
the  fuselage  and  in  the  inlet  of  the 
number  2  engine,  and  removal  of  ice 
and  snow.  The  action  proposed  to  add 
Model  DC-10-15  series  airplanes  to  die 
applicability  of  the  rule,  and  to  limit  the 
inspection  requirement  to  only  a  certain 
^^oup  of  airplanes. 

Interested  persons  have  been  ailorded 
an  opportunity  toparticipate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  tbe 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  tbe  FAA  has  determined  that  air 
safety  and  the  puUic  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  we  approxiiiMtely  379 
McDonnell  Douglas  Model  DC-10-10, 
-lOF.  -30.  -30F.  and  -15  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
226  airplanes  of  U.S.  registry  will  be 
affected  by  this  AO.  (Qnrently,  there  ate 
no  Model  DC-IO-IS  series  airplanes  of 
U.S.  registry  that  will  be  affected  t>y  this 
AD.) 

The  inspections  that  were  previously 
required  by  AD  75-04-11.  and  retained 
in  this  AD  take  approKimately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  S55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  inspection  requirement  on  U.S. 
operators  is  estimated  to  be  512,430.  or 
$55  per  airplane,  per  inspection.  This 
AD  will  only  add  the  cost  of  inspections 
for  the  operators  of  Model  KC-lOA 
(military)  airplanes. 

For  operators  of  Model  DC-lU-10. 
-lOF.  -30.  and  -30F  aeries  airplanes 
having  all  solid  fan  blades  in  the 
number  2  engine  position,  the  economic 
iiurden  will  be  reduced  since  tlie 
previous  requirement  to  inspect  these 
airplanes  in  accordance  w!^  the 
existing  AD  will  be  ellmineted  by  thi.*' 
.\D.  However,  this  does  not  relieve 


op  jrators  of  the  responsibility  to  comply 
wi  h  the  requirements  of  §§91.527 
("( >perating  in  icing  conditions")  and 
12  1.629  ("Operation  in  icing 
coi  iditions" — air  carriers)  of  the  Federal 
A\  iation  Regulations  (14  CFR  91.527 
an  1 121.629). 

'  Tie  total  cost  impact  figure  discussed 
ab  >ve  is  based  on  assumptions  that  no 
op  jrator  has  yet  accomplished  any  of 
th(  I  requirements  of  this  AD  action,  and 
ttu  it  no  operator  would  aocomplish 
those  actions  in  the  future  if  this  AD 
ware  not  adopted. 

the  regulations  adopted  herein  will 
ncH  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
aocordance  with  Executive  Oder  12612. 
it  is  determined  that  this  final  rule' does 
nclt  have  sufficient  federalism 
implications  to  warrant  the  preparation 
ofja  Federalism  Assessment 

■"or  the  reasons  discvissed  above,  i 
tify  that  this  action  (1)  Is  not  a 

Jgnificant  regulatory  action"  under 
acutive  Order  12866:  (2)  is  not  a 
ignificant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
Fft  11034,  February  26, 1979);  and  (3) 
wjli  not  have  a  significant  economic 
iiapact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
c(  ntained  in  tbe  Rules  Docket.  A  copy 
o  it  may  be  cAtained  from  the  Rules 
D  )cket  at  the  location  provided  under 
th  e  caption  ADDRESSES. 

L  St  ofSubiects  an  14  CFR  Part  39 

Air  transportation.  Aircnft,  Aviation 
S4  fety.  Safety. 

A  ioption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.^kimim5t^ator.  the  Federal  Aviation 
A|dministration  amends  part  39  of  (he 
F  »deral  Aviation  Regulations  (14  CFR 
p  irt  39)  as  follows: 

P  \KT  3»— AIRWORTHINESS 
Q  RECTIVES 

1.  The  authority  citation  for  pa,rt  39 
c  intinues  to  read  as  foliovrs: 

AullMiity:  49  USH.  App.  1354(a).  14:21 
a  id  1423;  49  II.S.C  106(g):  aiid  14  CFR 
1  1.89. 

§39.13    {Anwndacq 

2.  Section  39.13  is  amended  by 

r  (moving  amendment  39-2094.  and  by 
a  iding  a  new  airworthiness  directive 


(AD),  amendment  39-,  to  read  as 
follows: 


94-22-01  MrnntnwU  IV>i^m-  Ameadmeat 
39-9050.  Docket  94-NM-22-AO. 
Supersedes  AD  75-04-11.  Amendment 
39-2094. 

Applicabaity:  Model  DC-10-10,  -lOF.  -30, 
-30F.  and  -15  series  airplanes.  a«»d  Model 
KC-lOA  (military^  airplanes,  on  which  Ihe 
number  2  engine  is  a  General  Electric  Model 
CF6  series  turtwfen  engine  having  ooe  or 
more  gundriiied  fan  blades  installed, 
including  but  not  limited  to  part  numbers 
9010M33  and  9137M39-,  certificated  in  any 
category. 

Compliance:  Required  as  indkaled.  unless 
accomplisbed  previourfy. 

To  prevent  possible  damage  to  the  number 
2  engi  ne  due  to  ingestioQ  of  ice  and  snow, 
accumplista  the  iblloadag: 

(a)  As  of  die  effective  date  of  this  AD.  prior 
to  starting  the  cumber  2  engine  oo  any 
airplane  tltat  has  been  paiiced  during  idng 
contUtions  (freezing  rain.  snow,  sleet)  ior  any 
period  of  time  during  Mrjuch  ice  or  snow  may 
have  accumulated  oo  the  airplaoe  ia  Xhe  area 
of  the  number  Z  engiiw.  inspect  to  detect  ioc 
and  snow  accumulation  on  top  of  die 
fuselage  and  in  the  inlet  of  the  auraber  2 
engine.  If  ice  or  snow  accumulation  is  found, 
prior  to  further  fli^t.  remove  the  ice  or  snow 
accumulation. 

Note  1:  Guidelines  for  inspection  and 
saf^uarding  the  aircraft  ore  contained  in 
these  documents: 

Douglas  All  OperaUMS  Letter  (AOL)  10-546. 

dated  Ufiuary  11,  1974 
Douglas  AOL  10-673.  dated  August  7. 1974 
DC-10  Airplane  Maintenance  Manual. 

Chapter  12-31-01 

(b)  An  alternative  method  of  compliance  or 
ad  J4istment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Aiiplane  Directorate. 
Operators  shall  submit  their  requests  throtif^h 
an  appropriate  FAA  Principal  Mainteoaoce 
Inspector,  who  may  adki  oonunents  and  then 
send  it  to  the  Manager.  Los  Angeles  AGO. 

Note  2:  Infonmation  oonceming  the 
nxistence  of  approved  ahemative  methods  of 
compliance  with  this  AD.  if  any,  nay  be 
obtained  fracn  the  Los  Angeles  AOO. 

(c)  Special  flight  permits  may  be  issueO  in 
accordance  with  S$  21.197  and  21.199  of  the 
Federal  Aviation  ReguiMtioas  (14  CFR  21 .197 
and  21.199)  to opeiata  the  aijplaDetoa 
location  where  the  reqnimneDts  of  this  AO 
can  be  acaxnplisiied. 

(d)  This  amendment  becomes  effective  oti 
November  26, 1994. 

Issued  in  Reotoa,  Washingtim.  on  October 
13, 1994. 


DarreUM. 

Acting  Manager.  Transport  Ajrpfoiie 
Directorate,  Aircmfi  Qwt^imtiow  Servrce. 
(FR  Doc  94-25946  Fifed  10-2fr-94:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  92-ASW-03;  Amendment 
39-9053;  AD  94-22-04] 

Airworthiness  Directives;  CostruzlonI 
Aeronautiche  Giovanni  Agusta  S.p.A. 
Model  A109A  and  A109AII  Series 
Helicopters 

agency:  Federal  Aviation  t 

Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
appHcable  to  Costruzioni  Aeronautiche 
Giovanni  Agusta  S.p-A.  Model  A109A 
and  A109AII  series  helicopters,  that 
currently  imposes  a  calendar  life  limit 
of  10  years  and  6  months  on  the  main 
rotor  retention  strap  assemblies  (strap 
assemblies).  This  amendment  requires 
reducing  the  calendar  life  limit  to  8 
years.  This  amendment  is  prompted  by 
additional  service  experience  and 
analyses,  that  show  the  current  life  limit 
needs  to  be  reduced  from  10  years  and 
6  months  to  8  years  to  prevent 
deterioration  and  subsequent  failure  of 
the  strap  assemblies.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  strap  assemblies, 
loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter. 

EFFECTIVE  DATE:  December  1,  1994. 
ADDRESSES:  This  AD  and  any  related 
information  may  be  examined  in  the 
Rules  Docket  at  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Counsel.  2601  Meacham 
Blvd..  Room  663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Mathias,  Aerospace  Engineer, 
Rotorcrafl  Standards  Staff.  FAA. 
Rotorcraft  Directorate,  2601  Meacham 
Blvd.,  Fort  Worth.  Texas  76137, 
telephone  (817)  222-5123,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  87-15-10, 
Amendment  39-5681,  (52  FR  27787, 
July  24.  1987),  which  is  applicable  to 
Costruzioni  Aeronautiche  Giovanni 
Agusta  S.p.A.  Model  A109A  and 
A109AII  series  helicopters,  was 
published  in  the  Federal  Register  on 
August  21, 1992  (57  FR  37914).  That 
action  proposed  to  require  an  8-year 
calendar  life  instead  of  a  10  years  and 
6  months  life  limit  on  the  strap 
assemblies,  part  numbers  2601521  and 
109-0101-95-1,  -3.  and  -105. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  However,  the 
words  "since  installation"  have  been 
removed  and  the  word  "total"  has  been 
added  to  paragraph  (a)(2)  to  further 
clarify  that  the  TIS  and  the  calendar 
years  relate  to  the  total  time  on  the  strap 
assemblies  and  not  to  the  time  since 
they  were  installed  on  the  helicopter. 
Also,  the  terms  "calendar  year"  and 
"calendar  month"  have  now  been 
defined  in  paragraph  (a)(3).  Finally,  the 
average  labor  rate  was  raised  from  $55 
to  $60.  The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  noted  changes.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  46  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,931  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$99,866. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES: 

List  ofSubiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421  ' 
and  1423:  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-5681  (52  FR 
27787.  July  24. 1987).  and  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-9053,  to  read  as 
follows: 

AD  94-22-04  Costnizioni  Aeronautiche 
Giovanni  Agusta  S.pj\.:  Amendment 
39-9053.  Docket  Number  92-ASW-03. 
Supersedes  AD  87-15-10,  Amendment 
30-5681. 

Applicability:  Model  A109A  and  A109AII 
series  helicopters,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  rotor 
retention  strap  assemblies  (strap  assemblies), 
accomplish  the  following: 

(a)  Replace  the  strap  assemblies,  part 
numbers  (P/N)  2061521  and  109-0101-95-1. 
-3,  and  -105,  with  airworthy  strap 
assemblies  in  accordance  with  the  apphcable 
maintenance  manual  and  the  following: 

(1)  For  strap  assemblies  that  have  7'/<j  or 
more  calendar  years  time-in-service  (TIS)  on 
the  effective  date  of  this  AD,  replace  the  strap 
assemblies  within  the  next  6  calendar 
months  or  before  accumulating  5,000  hours 
total  TIS  on  the  strap  assemblies,  whichever 
occurs  first. 

(2)  For  strap  assemblies  that  have  less  than 
7^/z  calendar  years  TIS  on  the  effiective  date 
of  this  AD,  replace  the  strap  assemblies 
before  accumulating  8  calendar  years  TIS  or 
before  accumulating  5,000  hours  total  TIS  on 
the  strap  assemblies,  whichever  ocau^  first. 

(3)  For  the  purposes  of  this  AD.  the 
calendar  compliance  times  begin  on  the  day 
the  strap  assemblies  are  installed  on  any 
helicopter.  Additionally,  a  calendar  year  is  a 
365-day  period  of  time.  Also,  a  calendar 
month  is  a  30-day  period  of  time. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Standards  Staff,  FAA,  Rotorcraft 
Directorate,  or  by  the  Manager,  Brussels 
Aircraft  Certification  Office,  AEU-lOO,  FAA. 
Europe,  Africa,  and  Middle  East  Office,  c/o 
American  Embassy,  Brussels,  Belgium. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  lnsp»x:tor, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  StafT. 
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;  InforaMttaaoDMomlaglfaat 
of  approved  •kamativs  mnthodi  of 
compliance  with  this  AO.  if  any.  soay  be 
obtained  from  the  RoUmiaft  Staada«b  Staff 
or  the  Brussels  AiicnftOaitifialtion  Office. 

(c)  Special  flight  pennits  may  be  issued  in 
accordance  with  <t$  Z1.197  and  Zl.lM  cf  the 
Federal  Aviation  RegulatioBS  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  tlw  raqufavments  of  ftia  AO 
can  be  accomplished. 

(dj  This  amandmsnt  becomes  efiiBCtiva  oo 
December  1,1994. 

Issued  in  Fort  Worth,  Texas,  on  October  21 , 
1994. 

Enc  Brnit 

Acting  Manager.  Rotorcrafl  Directorate, 
Aircraft  Certification  Serritx. 
IFR  Doc.  94-26599  Filed  10-26-04:  •:4S  am] 


DEPARTMENT  OF  COMIdlCE 
Bureau  of  Economic  Analysis 
ISCFRPaiteOI 

[Doetat  No.  »40797-42»41 
RIN  0681-AA24 

International  Senricas  Survey  s.  BE^O 
Banchmarfc  Survey  of  Financial 
ServlcM  Transactions  BaUxween  US. 
Financial  Services  Providars  and 
UnaMllaled  Foreign  PersoM 

AQENCV:  Bureau  of  Economir  Analysis, 

Coouneice. 

ACTION:  Final  rule. 

summary:  These  final  ruiet  institute  a 
new  international  services  survey,  die 
BE-80,  Benchmark  Survey  of  Financial 
Services  Transactions  Between  TJ.,S. 
Financial  Services  Providers  and 
UoaffiUated  Foreign  Persons,  to  be 
conducted  by  the  Bureau  of  Econooiic 
Analysis  (BEA).  U.S.  Department  of 
Comineroe.  The  survey  will,  for  the  first 
time,  collect  comprehensive  information 
on  trade  in  financial  services  between 
\JS.  financial  services  providers  and 
unaHiliated  foreign  persons.  It  is 
intended  to  cover  the  universe  of  such 
transactions  by  type  and  by  country. 
The  informatiaa  is  needed  to  support 
trade  policy  initiatives,  iiKloding  trade 
negotiations,  f>n  financial  services  and 
to  compile  the  U.S.  balance  of  payments 
and  national  income  and  product 
accotmts.  The  survey  will  be  conducted 
onoe  every  5  years  under  the 
Intematiniwil  Investmeiit  and  Trade  in 
Services  Survey  Act  and  the  Omnibus 
Trade  and  CompetitlTeness  Act  of  l^TO. 
The  first  survey  will  cover  1994. 
DATES:  These  rules  mil  be  efiective 
November  ZS.  1994. 
FOR  FURTHER  RIPORMATION  CONTACT: 


Betty  L.  Baker.  Chief,  fntentationd 
bi  vestment  Dfvisioo  (BE-60).  Boraaa  of 
EaBioalic  Analysis,  U.S.  Depaitmeut  of 
CoituMCoe,  Waahii^Jtaii,  DC  20230: 
(202)606-0805. 

ARV  MPORMATKNt:  b  the  jvly 
28,  |1994  Federal  Icgisler,  vohune  59, 
144. 59  FR  36387.  BEA  published  a 
ice  of  proposed  rulemaking  setting 
fbr^  reporting  requirements  for  a  new 
.  the  B&-60,  Benchmark  Surrey 
of  Financial  Services  Transactions 
Between  U.S.  Financial  Services 
Pre  riders  and  Unaffiliated  Foreign 
Pel  Kins.  No  comments  on  the  proposed 
nil  !8  were  received.  As  a  restilt,  the 
fini  1  rules  are  the  same  as  the  proposed 
ml «. 

'niese  final  rules  amend  existing  IS 
CF  1 801.9  and  add  new  IS  CFR  801.11 
to  i  nplement  Ae  new  survey.  The 
sm  rey  will  be  conducted  by  BEA  under 
the  International  Investment  and  Trade 
in  Services  Survey  Act  (P  J.  94-472. 90 
St^-  2059.  22  U.S.C  3101-3108.  as 
ambnded)  and  the  Omnibus  Trade  and 
Cofipetitiveness  Act  of  1988  (PX.  100- 
418, 15  U.S.C  4908(b)).  Sectioo  4(a)  of 
ths  Interaatianal  Investment  and  Tade 
in  Services  Survey  Act  provides  that 
"Tie  President  shall,  to  the  extent  he 
da  ms  necessary  and  feasible — *  *  *(4) 
coi  duct  *  *  *  benchmark  surveys  with 
res  lect  to  trade  in  services  betweea 
uni  iffiliated  United  States  persons  and 
for  sign  persons  *  *  *  "  In  Section  3  of 
Exi  icutive  Order  11961,  as  amended  by 
Ex  icutive  Order  12518.  the  Presideot 
de  egated  the  authority  under  die  Act  as 
CO]  icems  international  trade  in  services 
to  the  Secretary  of  Commerce.  M^  has 
re4el6gated  it  to  BEA. 

The  Omnibus  Trade  and 
Ccnnpetitiveness  Act  of  1988  directs  that 
"The  Secretary  (of  Commerce]  shall 
ensure  that  *  *  *  there  is  included  in 
the  Data  Bank  information  on  service 
set  tor  activity  that  is  as  complete  and 
tin  ely  as  infotmation  on  economic 
acl  ivity  in  the  mercdiandise  sector.  The 
Se  :retar7  shall  tmdertake  a  new 
bei  tchmark  survey  of  services 
tra  isactions,  inclutling  transactions 
wi  h  respect  to  *  •  *  banking  SBrvit:es; 
(ai  d)  brokerage  services." 

'  'he  major  purposes  of  the  survey  are 
to  }rovide  the  informatitm  tm  financial 
sei  vices  needed  in  monitoring  U.S. 
sei  vices  trade,  analyzing  its  effects  on 
thi  I  U.S.  ectmomy,  formulating  U.S. 
in  emational  trade  policy,  supporting 
bi  ateral  and  multilateral  tradJa 
negotiations,  compiling  the  U.S.  balance 
of  pa>-ments  and  nMonal  income  and 
pr  >duct  accounts,  devektpii^  US. 
in  emational  price  indexes  for  services, 
asi  essing  U.S.  competitiveness  in 
in  emational  trade  in  services,  and 


improving  the  ability  of  UJ&.  I 
to  identify  jnd  evaluate  market 
oppoftumties. 

The  BE-80  survey  will  be  oonduded 
once  every  5  years,  and  the  first  survey 
will  be  for  1994.  Hie  survey  covers  the 
tmiverse  of  financial  eerviGes 
transactions  between  U.S.  financial 
services  providers  and  imaffiliated 
foreign  persons.  Reporting  is  required 
fit)m  U.S.  financial  services  providers 
who  have  sales  to  or  purchases  from 
imaffiliated  foreign  persons  in  all 
covered  financial  services  combined  in 
excess  of  $1  million  during  the 
reporting  year.  Those  finanrial  services 
providers  meeting  this  criteria  must 
supply  data  on  the  amount  of  their  sales 
or  purchases  of  each  covered  tjrpe  of 
service,  disaggregated  by  country.  U.S. 
financial  services  providers  that  have 
covered  transactions  of  less  than  $1 
million  during  the  reporting  year  are 
asked  to  provide,  on  a  voluntary  basis, 
estimates  only  of  their  total  sales  or 
purchases  of  each  type  of  finanrial 
service.  The  survey  is  scheduled  to  be 
mailed  to  potential  respondents  In 
F^ruaiy  1995,  and  completed  reports 
are  due  May  31. 

It  is  antiapated  that  the  information 
bom  the  benchmark  survey  will  be 
updated  in  nonbenchmark  years  by  an 
annual  follow-on  survey  that  is  more 
limited  in  scope  and  that  will  cover 
only  a  sample  of  the  companies 
reporting  in  the  BE-eO  survey. 

Executive  Order  12812 

These  final  rides  do  not  contain 
policies  with  Federalism  implications 
suffident  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612. 

Execntive  Order  12866 

These  final  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.G.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirement  in  these  final  rules  has 
been  approved  by  OMB  (OMB  No. 
0608-0062). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  4  to  150  Immus,  with  an 
overall  average  burden  of  7.5  hours. 
This  includes  time  lot  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  from  the  publtc  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collectioa  of  information  should  be 
addressed  to:  IXrector.  Bureau  of 
Economic  Analysis  (BE-1),  U.S. 
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Department  of  Commerce,  Washington. 
DC  20503;  and  to  the  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
the  Department  of  Commerce. 

Regulatory  Flexibility  Act 

The  General  Counsel,  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy.  Small  Business 
Administration,  under  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C, 
605(b)),  that  these  final  mles  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  exemption  le\'el  for  the  survey 
excludes  most  small  businesses  fit>m 
mandatory  reporting.  Reporting  is 
required  only  if  total  sales  or  total 
purchases  transactions  in  financial 
services  with  unaffiliated  foreign 
persons  by  U.S.  persons  who  are 
financial  services  providers,  or  by  U.S. 
persons  whose  consolidated  enterprise 
includes  a  separately  organized 
subsidiary  or  part  that  is  a  financial 
services  provider,  exceed  $1  million 
during  the  year.  In  addition, 
international  business  tends  to  be 
conducted  mainly  by  the  larger 
companies  in  a  given  industry;  in  the 
financial  services  industry,  this  is 
particularly  true,  because  of  the  high 
degree  of  consolidation  occurring  in  that 
industry  in  the  United  States  during  the 
past  several  years.  In  any  event,  small 
businesses  tend  to  have  specialized 
operations  and  activities,  so  those  with 
reportable  transactions  will  likely  not 
have  significant  amounts  of  data  to 
report;  therefore,  the  burden  on  them 
will  be  relatively  small. 

List  of  Subjects  in  15  CFR  Part  801 

Economic  statistics.  Balance  of 
payments.  Foreign  trade.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  11, 1994. 
Carol  S.  Carson, 

Director.  Bureau  of  Economic  Anafysts 

For  the  reasons  set  forth  in  the 
preamble.  BEA  amends  15  CFR  Part  801 
as  follows: 

PART  e01-{AMENOED] 

1.  The  authority  citation  for  15  CFR 
Part  801  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301,  IS  U.S.C  4908(b). 
22  use  3101-3108.  and  E.0. 11961  (3 CFR. 
1977  Comp.,  p.  86)  as  amended  by  EQ 
12013  (3  CFR.  1977  Comp..  p.  147)  E.O. 
12318  (3  CFR,  1981  Comp.,  p.  173).  and  E.O 
12S18  (3  CFR.  1985  Comp..  p.  348). 

2.  Section  801.9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


$801J 

(a)  Benchmark  surveys.  Section  4(aH4) 
of  the  Act  (22  U.S.C  3103)  provides  that 
benchmark  surveys  of  trade  in  services 
between  U.S.  and  unaffiliated  foreign 
persons  be  conducted,  but  not  more 
frequently  than  every  5  years.  General 
reporting  requirements,  exemption 
levels,  and  the  year  of  coverage  of  the 
BE-20  survey  may  be  found  in  §  801.10. 
and  general  reporting  requirements, 
exemption  levels,  and  the  year  of 
coverage  of  the  BE-80  survey  may  be 
found  in  §  801.11.  More  detailed 
instructions  are  given  on  the  forms 
themselves. 
•        •        •     .  •        • 

3.  Section  801.11  is  added  to  read  as 
follows: 

S  801 .1 1    Rule*  and  regulations  for  ttie  BE- 
80,  Benchmark  Survey  of  Financial  Services 
Transactions  Bet«ween  U.S.  Financial 
Services  Providers  and  UnaffiUated  ForeiQn 
Persons. 

A  BE-60.  Benchmarii  Survey  of 
Financial  Services  Transactions 
Between  U.S.  Financial  Services 
Providers  and  Unaffiliated  Foreign 
Persons,  will  be  conducted  covering 
companies'  1994  fiscal  year  and  ever>' 
fifth  year  thereafter.  All  legal 
authorities,  provisions,  definitions,  and 
requirements  contained  in  §  801.1 
through  §  601.9  are  applicable  to  this 
survey.  Additional  rules  and  regulations 
for  the  BE-80  survey  are  given  in 
paragraphs  (a)  through  (d)  of  this 
section.  More  detailed  instructions  are 
given  on  the  report  form  itselt 

(a)  Who  must  report — (1)  Mandatory- 
reporting.  Reports  are  required  from 
each  U.S.  person  who  is  a  financial 
services  provider  or  intermediary,  or 
whose  consolidated  U.S.  enterprise 
includes  a  separately  organized 
subsidiary  ur  part  that  is  a  financial 
services  provider  or  intermediary,  and 
who  had  transactions  (either  sales  or 
purchases)  directiy  with  unaffiliated 
foreign  persons  in  all  financial  services 
combined  in  excess  of  $1,000,000 
during  its  fiscal  year  covered  by  the 
survey.  The  $1,000,000  threshold 
should  be  applied  to  financial  services 
transactions  with  unaffiliated  foreign 
persons  by  all  parts  of  the  consolidated 
U.S.  enterprise  combined  that  are 
financial  services  providers  or 
intermediaries.  Because  the  $1,000,000 
threshold  applies  separately  to  sales  and 
purchases,  the  mandatory  reporting 
requirement  may  apply  only  to  sales, 
only  to  purchases,  or  to  both  sales  and 
purchases. 

(i)  The  determination  of  whether  a 
U.S.  financial  services  provider  Or 
intermediary  is  subject  to  this 
mandatory  reporting  requirement  may 


be  (udgmental.  that  is,  based  on  the 
judgment  of  knowledgeable  persons  in  a 
company  who  can  identify  reportable 
transactions  on  a  recall  basis,  with  a 
reasonable  degree  of  certainty,  without 
cx)nducting  a  detailed  manual  records 
search. 

(ii)  Reporters  who  file  pursuant  to  this 
mandatory  reporting  requirement  must 
provide  data  on  total  sales  and/or 
purchases  of  each  of  the  covered  types 
of  financial  services  transactions  and 
must  disaggregate  the  totals  by  country. 

(2)  Voluntary  reporting.  If.  during  the 
fiscal  year  covered,  sales  or  purchases  of 
financial  ser\ices  by  a  firm  that  is  a 
financial  sennces  provider  or 
intermediary,  or  l^  a  firm's  subsidiaries 
or  parts  combined  that  axe  financial 
services  providers  or  intermediaries,  are 
$1,000,000  or  less,  the  U.S.  person  is 
requested  to  provide  an  estimate  of  the 
total  for  each  type  of  service.  Provision 
of  this  information  is  voluntary.  Because 
the  $1 .000.000  threshold  applies 
separately  to  sales  and  purchases,  this 
vo^ntar)'  reporting  option  may  apply 
only  to  sales,  only  to  purchases,  or  to 
both  sales  and  purchases. 

(b)  BE-80  definition  of  financial 
senices  provider.  The  definition  of 
financial  scr\'ices  provider  used  for  this 
sur\-ey  is  analogous  in  coverage  to  the     ■ 
finance  and  insurance  part  of  Division 
H  of  the  1987  Standard  Industrial 
Classification  Manual  (SIC  major  groups 
60  through  64.  and  major  group  67). 
More  specifically,  companies  and/or 
subsidiaries  and  other  separable  parts  of 
companies  in  the  following  indu.stries 
are  defined  as  financial  services 
proxiders:  Depository  institutions 
(including  commercial  banks  and 
thrifts);  nondepository  credit 
institutions;  security  and  commodity 
futures  brokers,  dealers,  exch^u^s. 
traders,  underwriters,  and  services 
providers  (including  investment  bankers 
and  providers  of  securities  custody 
ser\-ices);  credit  card  companies, 
insurance  carriers,  agents,  brokers  and 
.services  providers;  investment  advisors 
and  managers:  mutual  funds;  pension 
funds;  trusts;  holding  companies: 
investors;  oil  royalty  traders;  etc. 

(c)jCo\'ered  types  of  sennces.  The  BE- 
80  sur\ey  covers  the  following  types  of 
financial  services  transactions 
(purchases  and/or  sales)  between  U.S. 
financial  services  providers  and 
unaffiliated  foreign  persons:  Brokerage, 
except  foreign  exchange  brokerage 
services;  private  placement  services-, 
underwriting  services;  financial 
management  services:  credit-related 
.services,  except  credit  card  services: 
credit  card  services;  financial  advisory 
and  custody  services;  securities  lending 
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services;  foreign  exchange  brokerage 
services;  and  other  financial  services. 

(d)  What  to  file.  (1)  The  BE-80  survey 
consists  of  Forms  BE-80(A)  and  BE- 
80(B).  Before  completing  a  Form  BE- 
80(B),  a  consolidated  U.S.  enterprise 
(including  the  top  parent  and  all  of  its 
subsidiaries  and  parts  combined)  must 
complete  Form  BE-80(A)  to  determine 
its  reporting  status.  If  the  enterprise  is 
subject  to  the  mandatory  reporting 
requirement,  or  if  it  is  exempt  from  the 
mandatory  reporting  requirement  but 
chooses  to  report  data  voluntarily,  either 
a  separate  Form  BE-80(B)  may  be  filed 
for  each  separately  organized  financial 
services  subsidiary  or  part  of  the 
consolidated  U.S.  enterprise,  or  a  single 
BE-80(B)  may  be  filed,  representing  the 
sum  of  covered  transactions  by  all 
financial  services  subsidiaries  or  parts 
of  the  enterprise  combined. 

(2)  Reporters  that  receive  the  BE-80 
survey  from  BEA,  but  that  are  not 
reporting  data  in  either  the  mandatory 
or  voluntary  section  of  any  Form  BE- 
80(B),  must  return  the  Exemption  Claim, 
attached  to  Form  BE-80(A),  to  BEA. 

[FR  Doc.  94-26596  Filed  10-26-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  PART  200 

[Release  No.  34-34871] 

Disposition  of  Business  by  Seriatim 
Commission  Consideration  or  by 
Delegated  Authority 

action:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
amending  its  rules  on  disposition  of 
Commission  business  to  formalize 
current  practice  regarding  procedures 
for  seriatim  and  delegated  consideration 
of  business. 

EFFECTIVE  DATE:  October  27, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Hunter  Jones,  Office~bf  the  General 
Counsel.  (202)  942-0877,  or  Anne 
Sullivan,  Office  of  the  General  Counsel, 
(202) 942-0954. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  modifying  17  CFR 
200.41-200.42  concerning  seriatim 
consideration  of  business  and  actions  by 
individual  Commissioners  on  a 
delegated  basis  in  order  to  formalize 
current  practice  and  clarify  that  any 
member  of  the  Commission  may 
schedule  a  matter  for  joint  deliberation, 
regardless  of  the  number  of 
Commissioners  who  have  voted  to 
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ap  )rove  it,  and  that  a  member  of  the 
Co  nmission  who  is  serving  as  duty 
ofl  cer  is  authorized  to  approve  a  formal 
on  er  of  private  investigation. 

'  'he  Commission  has  determined  that 
thne  amendments  and  additions  to  its 
procedural  rules  relate  solely  to  the 
ag(  ncy's  organization,  procedure  or 
pr  ctice.  Therefore,  the  provisions  oT  the 
Ac  ministrative  Procedure  Act  ("APA") 
re(  arding  notice  of  proposed 
Tu  Bmaking,  opportunities  for  public 
pai  ticipation,  and  prior  publication  *  are 
no  applicable.  Similarly,  the  provisions 
of  he  Regulatory  Flexibility  Act.^  which 
ap|)ly  only  when  notice  and  comment 
art  required  by  the  APA  or  other  laws, 
are  not  applicable. 

Eff  xXa  on  Competition 

i  ection  23(a)(2)  of  the  Securities 
Exi  :hange  Act  of  1934  ("Exchange 
Ac ;")  3  requires  the  Commission,  in 
ad(  ipting  rules  under  the  Exchange  Act, 
to  ( lonsider  the  anti-competitive  effects 
of  j  uch  rules,  if  any,  and  to  balance  any 
im  )act  against  the  regulatory  benefits 
gai  led  in  furthering  the  purposes  of  the 
Ex(  ihange  Act.  The  Commission  has 
coi  sidered  the  changes  adopted  in  this 
reli  sase  in  light  of  the  standards  dted  in 
sec  tion  23(a)(2)  and  believes  that  their 
ad(  iption  would  not  impose  any  burden 
on  competition  not  necessary  or 
ap;  iropriate  in  furtherance  of  the 
Ex  ihange  Act. 

Sta  tutory  Basis  of  Rule 

'  he  amendments  to  the  Commission's 
rul  (S  are  adopted  pursuant  to  the 
aut  loriUes  set  forth  therein. 

Lis  of  Sub|ect8  in  1 7  CFR  Part  200 

J  idministrative  practice  and 
pre  cedure.  Authority  delegations 
(Government  agencies). 

Text  of  Amendments 

■or  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  11,  Part  200 
of  Bie  Code  of  Federal  Regulations  is 
amended  as  follows: 

PaNt  200— ORGANIZATION; 
COhDUCT  AND  ETHICS;  AND 
INI  ORMATION  AND  REQUESTS 

Su  >part  B — Disposition  of  ■ 
Co  nmission  Business 

.  The  authority  citation  for  Part  200, 
Su  >part  B,  continues  to  read  as  follows: 

i^uthority:  5  U.S.C.  552b. 

Section  200.41  is  amended  by 
rev  sing  paragraph  (a)  to  read  as  follows: 
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U.S.C  553. 
U.S.C  601-«12. 
5  U.S.C.  78w(aM2). 


§200.41    Disposition  of  business  by 
seriatim  Commission  consideration. 

(a)  Whenever  the  Commission's 
Chairman,  or  the  Commission  member 
designated  as  duty  officer  pursuant  to 
§  200.42,  is  of  the  opinion  that  joint 
deliberation  among  the  members  of  the 
Commission  upon  any  matter  is 
unnecessary  in  light  of  the  nature  of  the 
matter,  impracticable,  or  contrary  to  the 
requirements  of  agency  business,  but  is 
of  the  view  that  such  matter  should  he 
the  subject  of  a  vote  of  the  Commission, 
such  matter  may  be  disposed  of  by 
circulation  of  any  relevant  materials 
concerning  the  matter  among  all 
Commission  members.  Each 
participating  Commission  member  shall 
report  his  or  her  vote  to  the  Secretary, 
who  shall  record  it  in  the  Minute 
Record  of  the  Commission.  Any  matter 
circulated  for  disposition  pursuant  to 
this  subsection  shall  not  be  considered 
final  until  each  Commission  member 
has  reported  his  or  her  vote  to  the 
Secretary  or  has  reported  to  the 
Secretary  that  the  Commissioner  does 
not  intend  to  participate  in  the  matter. 
»        •        •        *        * 

3.  Section  200.42  is  amended  by 
redesignating  paragraph  (b)(2)  as 
paragraph  (b)(3)  and  adding  a  new 
paragraph  (b)(2)  to  read  as  follows: 

§  200.42    Disposition  of  business  by 
exercise  of  autttority  delegated  to  individual 
Commissioner. 

***** 

(b)*  *  * 

(2)  The  duty  officer  may,  when  in  his 
or  her  opinion  it  would  be  proper  and 
timely,  exercise  the  authority  delegated 
in  this  section  to  initiate  by  order  a 
nonpublic  formal  investigative 
proceeding  pursuant  to  section  19(b)  of 
the  Securities  Act  of  1933  (15  U.S.C. 
77s(b)),  section  21(b)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78u(b)), 
section  18(c)  of  the  Public  Utility 
Holding  Company  Act  of  1935  (15 
U.S.C.  79r(c)),  section  42(b)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-41(b)),  section  209(b)  of  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-9(b)),  and  Part  203  (Rules 
Relating  to  Investigations)  of  this  title 
(17  CFR  part  203).  After  consideraUon  of 
a  staff  recommendation  for  initiation  by 
order  of  a  nonpublic  formal 
investigative  proceeding,  the  duty 
officer  shall  forthwith  report  his  or  her 
action  thereon  to  the  Secretary. 
***** 

By  tiie  Commission. 


Dated:  October  21. 1994. 
lonathan  G.  Katz, 

Secretory. 

IFR  Doc.  94-26582  Filed  10-2&-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  570 

(BOP-100S-F] 

RIN1120-AA10 

Furloughs;  Transportation  Costs 

agency:  Bureau  of  Prisons.  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document  the  Bureau 
of  Prisons  is  amending  its  rule  on 
furloughs.  Section  570.33(c)  contained 
provisions  governing  the  choice  of 
transportation  for  transfers  to 
community  corrections  centers.  As 
revised,  these  provisions  have  been 
simplified  to  indicate  that  an  inmate 
may  choose  the  means  of  transportation 
if  ail  transportation  costs  are  to  be  borne 
by  the  inmate.  The  intended  effect  of  the 
amendment  is  to  reduce  costs  to  the 
Bureau. 

EFFECTIVE  DATE:  November  28. 1994. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754.  320 
First  Street,  NW.,  Washington.  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514-   , 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  furloughs.  A  final  rule  on 
this  subject  was  published  in  the 
Federal  Register  July  1. 1981  (46  FR 
34552)  and  was  amended  September  30. 
1983  (48  FR  45051)  and  Januar\-  21. 
1994  (59  FR  3510). 

A  proposed  rule  was  published  in  the 
Federal  Register  January  21. 1994  (59 
FR  3512)  for  the  purpose  of  amending 
the  provisions  in  §  570.33(c)  which  state 
that  the  Warden  may  allow  an  inmate 
scheduled  for  transfer  to  a  community 
corrections  center  (CCC)  to  choose  the 
means  of  transportation  to  the  CCC. 
Under  these  provisions,  the  inmate  paid 
all  costs  when  the  distance  travelled 
was  not  over  150  miles,  but  the  inmate 
merely  paid  the  difference  in  cost  when 
the  distance  was  over  150  miles  and  the 
inmate  preferred  to  travel  by  plane 
rather  than  by  public  ground 
transportation.  As  proposed  for  revision, 
paragraph  (c)  was  simplified  to  indicate 


that  an  inmate  may  choose  the  means  of 
transportation  if  all  transportation  costs 
are  to  be  borne  by  the  inmate. 

The  comment  period  closed  on  March 
22, 1994.  The  Bureau  received  no 
comment  on  this  rulemaking,  and  the 
Bureau  is  therefore  adopting  the 
proposed  amendment  as  a  final  rule 
without  change. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  \s,  not  a  significant 
regulator)'  action  for  the  piirpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  570 

Prisoners. 
Kathleen  M.  Hawic. 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p).  part  570  in 
subchapter  D  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  O— COMIMUNITY 
PROGRAMS  AND  RELEASE 

PART  570-COMMUNITY  PROGRAMS 

1.  The  authority  citation  for  28  CFR 
part  570  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 18  U.S.C.  751. 
3621,  3622,  3624.  4001,  4042.  4081.  4082 
(Repealed  in  part  as  to  offenses  committed  on 
or  after  November  1. 1987).  4161-4166. 
5006-5024  (Repealed  October  12. 1984  as  to 
offenses  committed  after  that  date).  5039:  28 
use.  509.  510.  28  CFR  0.95-0.99. 

2.  In  §  570.33.  paragraph  (c)  is  revised 
to  read  as  follows: 

§  570.33    Expenses  of  turtough. 

*        *        •        •        • 

(c)  The  Warden  may  allow  an  inmate 
scheduled  for  transfer  to  a  community 
corrections  center  (CCC)  to  choose  the 
means  of  transportation  to  the  CCC  if  all 
transportation  costs  are  borne  by  the 
inmate.  An  inmate  traveling  under  these 
provisions  is  expected  to  go  directly  as 
scheduled  from  the  institution  to  the 
CCC. 

IFR  Doc.  94-26671  Filed  10-26-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 


P>oct(et  No.  931199-4042;  I.D.  102494A] 
Groundfish  of  tl>e  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOA^), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  ocean  perch  in  the 
Eastern  Regulator)'  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  Pacific  ocean 
perch  total  allowable  catch  (TACI  in  this 
area. 

EFFECTIVE  DATE:  12  noon.  Alaska  locnl 
time  (A  l.t.).  October  24.  1994.  until  12 
midnight.  A.l.t..  December  31. 1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretarj'  of  Commerce  according  to  the 
Fisherv  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B).  the  Pacific  ocean 
perch  TAG  for  the  Eastern  Regulatory 
Area  was  established  by  the  final  1994 
spef;ifications  of  groundfish  (59  FR 
7647.  February  16.  1994)  as  1.265  metric 
tons  (mt). 

The  Director.  Alaska  Region,  NMFS 
(Regional  Director),  established  in 
accordance  with  §  672.20(c)(2)(ii)  a 
directed  fishing  allowance  for  Pacific 
ocean  perch  of  1,165  mt,  with 
consideration  that  100  mt  would  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  this  area. 
The  Regional  Director  has  determined 
that  this  directed  fishing  allowance;  has 
been  reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
ocean  perch  in  the  Eastern  Regulatory 
Area  effective  from  12  noon.  A.l.t. 
October  24, 1994.  until  12  midnight. 
A.l.t..  December  31,  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 
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Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  imder 
E.0. 12866. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  October  24, 1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc  94-26659  Filed  10-24-94;  1:46  pm] 
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contains  notices  to  the  pubHK  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  \hese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1751 

RiN  0572-AB07 

Telecommunications  System  Planning 
and  Design  Criteria,  and  Procedures 

agency:  Rural  Electrirication 
Administration,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (R£A)  proposes  to 
amend  its  interim  rule  regarding  the 
State  Telecommunications 
Modernization  Plan  requirements.  The 
proposed  changes  are  in  response  to 
comments  received  hx)m  the  pubUc 
regarding  the  interim  rule.  All 
Telephone  Borrowers  will  be  affiected  by 
this  proposed  rule. 
DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  REA 
or  bear  a  postmark  or  its  equivalent  no 
later  than  November  28, 1994. 
ADDRESSES:  Submit  urritten  comments 
to  Matthew  P.  Link,  Director,  Rural 
Telephone  Bank  Management  Sta^,  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue,  SW.,  Room 
2832-S,  Washington,  DC  20250-1500. 
REA  requests  an  original  and  three 
copies  of  all  comments  (7  CFR  part 
1700).  All  comments  received  vtrill  be 
made  available  for  pubUc  inspection  at 
Room  2238-S.  at  the  address  listed 
above,  between  8:30  a.m.  and  5  p.m.  (7 
CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Peters,  Assistant  Administrator, 
Telephone  Program,  at  the  address 
listed  above,  telephone  number  (202) 
720-9554. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 


and  Budget  (0MB)  under  Executive 
Order  12866. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule  will  not:  (1)  Preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule;  (2) 
Have  any  retroactive  effect;  and  (3) 
Require  administrative  proceedings 
before  parties  may  file  suit  challenging 
the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

REA  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  The  REA  program  provides 
loans  to  REA  Borrowers  at  interest  rates 
and  terms  that  are  more  favorable  than 
those  generally  available  from  the 
private  sector.  REA  Borrowers,  as  a 
result  of  obtaining  federal  financing, 
receive  economic  benefits  which 
ultimately  offset  any  direct  economic 
costs  associated  with  complying  with 
REA  regulations  and  requirements. 
Moreover,  this  action  is  in  response  to 
the  Rural  Electrification  Loan 
Restructuring  Act  of  1993. 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  the  proposed 
rule  have  been  submitted  to  OMB  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Send  comments 
regarding  this  collection  of  information 
to:  Department  of  Agriculture,  Clearance 
Office,  Office  of  Information  Resources 
Management,  Room  404-W, 
Washington.  DC  20250,  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA.  Room  3201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

REA  has  determined  that  this 
proposed  rule  will  not  significantly 
affect  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 


environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  proposed 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under  10.851, 
Rural  Telephone  Loans  and  Loan  Guarantees, 
and  10.852,  Rural  Telephone  Bank  Loans. 
This  catalog  is  available  on  a  subscription 
basis  firom  Qie  Superintendent  of  Documents, 
the  United  States  Government  Printing 
Office.  Washington,  DC  20402-9325. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  REA  and  RTB 
loans  and  loan  guarantees  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

On  December  20, 1993,  REA 
published  an  interim  rule  (58  FR  66250) 
to  incorporate  changes  to  telephone  loan 
policies  required  by  the  Rural 
Electrification  Loan  Restructuring  Act  of 
1993  (RELRA)  (107  Stat.  1356).  RELRA 
amended  several  provisions  of  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq.)  (RE  Act),  and 
mandated  a  restructuring  of  the 
telephone  loan  program. 

On  April  13, 1994,  REA  adopted  its 
interim  rule  as  a  final  rule  (59  FR  17460) 
with  one  exception,  7  CFR  Part  1751, 
Telecommunications  System  Planning 
and  Design  Criteria,  and  Procedures. 
Because  of  the  overwhelming  response 
and  concerns  regarding  the 
requirements  of  the  State 
Telecommunications  Modernization 
Plan  (Modernization  Plan),  REA  is 
proposing  to  amend  7  CFR  part  1751, 
subpart  B. 

As  revised,  this  Rule  would  require 
that  Modernization  Plans,  at  a 
minimum,  apply  to  all  REA  borrowers. 
If  a  Modernization  Plan  is  developed  by 
the  PUC  or  the  State  Legislature.  REA 
encourages,  but  does  not  require,  that 
the  Modernization  Plan's  requirements 
apply  to  the  rural  service  areas  of  all 
Telecommunications  Providers.  A 
State's  decision  not  to  include  non-REA 
borrowers  will  not  prejudice  REA 
approval  of  their  Plan.  The  PUC  or  the 
State  Legislature  may  also,  at  its  option, 
extend  coverage  of  the  Modernization 
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Plan  to  all  service  areas  of  all 
Telecommunications  Providers  in  the 
State.  In  addition,  while  requirements 
contained  in  §  1751.106  apply  oitty  to 
wireline  services,  the  State  Legislature 
or  PUC,  at  its  discretion,  may  extend 
coverage  of  Modernization  Plans  to 
wireless  or  other  communications 
services  in  a  State  as  it  deems 
appropriate. 

It  is  REA's  policy  that  every  State 
have  a  Modernization  Plan  which 
provides  for  the  improvement  of  the 
State's  Public  Switched  Network.  If  the 
Plan  Developer  is  either  the  State 
Legislature  or  the  PUC,  such  entity  must 
submit  for  REA  approval  its 
Modernization  Plan  by  a  date  one  year 
from  issuance  of  the  Final  Rule.  After 
this  date,  if  a  State  or  its  PUC  declines 
or  fails  to  submit  for  REA  approval  its 
Modernization  Plan,  eligibility  to 
develop  the  Plan  passes  to  a  numeric 
majority  of  the  Borrowers  within  the 
State.  While  there  is  no  time  limit 
requiring  States  to  have  an  approved- 
plan  in  place,  REA,  as  required  by 
RELRA,  will  not  approve  any  direct 
loans  in  States  without  such  a  plan. 

During  the  comment  period,  REA 
received  81  comments  regarding  the 
inferim  rule,  and  these  comments  were 
taken  into  consideration  in  preparing 
the  proposed  amendments.  Comments 
were  received  from  the  following: 

(1)  Alaska  Public  Utilities 
Commission. 

(2)  Arkansas  Public  Service 
Commission. 

(3)  California  Public  Utilities 
Commission. 

(4)  Joint  comments  from  the  Colorado 
Office  of  Consumer  Coun.sel,  Texas 
Office  of  Public  Utility  Counsel,  Iowa 
Office  of  Consumer  Advocate,  and  D.C. 
Office  of  the  People's  Counsel. 

(5)  Colorado  Public  Utilities 
Commission  Staff. 

(6)  Florida  Public  Servif.e 
Commission. 

(7)  Idaho  Public  Utilities  Commission. 

(8)  Illinois  Commerce  Commission. 

(9)  Indiana  Utility  Regulatory 
Commission. 

(10)  Iowa  Utilities  Board. 

(11)  Michigan  Public  Service 
Commission  Staff. 

(12)  Minnesota  Public  Utilities 
Commission. 

(13)  Missouri  Public  Service 
Commission. 

(14)  Nebraska  Public  Service 
Commission. 

(15)  New  England  Conference  of 
Public  Utilities  Commissioners,  Inc. 

(16)  New  Hampshire  Office  of  the 
Consumer  Advocate. 

(17)  New  York  State  Department  of 
Public  Service. 


Utl 
1 


Cc  mmission. 

20)  Pennsylvania  Office  of  Consumer 
Ac  vocate. 

21)  Pennsylvania  Public  Utility 
Cc  mmission. 

22)  Tennessee  Public  Service 
Cc  mmission. 

23)  Texas  Public  Utility  Commission. 

24)  Utah  Department  of  Commerce 
Di  'ision  of  FHiblic  Utilities. 

25)  Virginia  State  Corporation 
Cc  nmission. 

26)  Wisconsin  Public  Service 
Cc  nmissicm. 

27)  ALLTEL  Service  Corporation. 

28)  Century  Telephone  Enterprises, 
Im  . 

29)  Golden  West 
Te  ecommunicationa  Cooperative,  Inc. 

30)  Great  Plains  Communications, 
hii 

1)  GTE  Service  Corporation. 

32)  Hiawatha  Telephone  Company. 

33)  Hills  Telephone  Company,  Inc. 

34)  Interstate  Telecommunications 
Cc  }perative.  Inc. 

35)  James  Valley  Cooperative 
Te  ephone  Company. 

36)  Kingdom  Telephone  Company. 

37)  Mark  Twain  Rural  Telephone 
npany  Group. 

38)  Martin  and  Assocnates,  Ina, 
mitted  comments  on  behalf  of  16 

exchange  carriers  located  in  South 


18)  North  Carolina  Public  Staff 
ities  Commission. 
9)  North  Dakota  Public  Service 


Cc  npa 

su 

lo(kl 
Ds  iota 

39)  Matanuska  Telephone 
As  lociation.  Inc. 

10)  MEBTEL  Communications. 

*1)  Pacific  Telecom,  Inc. 

42)  Pjoject  Mutual  Telephone 
Cc  npany. 

43)  Rochester  Telephone 
Cc  poration. 

44)  Sioux  Valley  Telephone 
Cc  npany. 

45)  Steelville  Telephone  Exchange, 
In( . 

46)  TDS  Telecom. 

47)  United  and  Central  Telephone 
Cc  npanies. 

48)  Young,  Van  Assenderp,  Vamadoe 
&  'ennon.  P.A.,  submitted  comments  on 
be  lalf  of  7  REA  Telephone  Borrowers 
lo<  ated  in  Florida  and  Alabama. 

49)  Association  of  Communications 
Er  pneers. 

50)  Eastern  REA  Borrowers 
A:  K>ciation. 

51)  Idaho  Telephone  Association. 

52)  Illinois  Independent  Telephone 
A5  Kxnation. 

53)  Illinois  Telephone  Asscx:iation. 

54)  Iowa  Telephone  Association. 

55)  Missouri  Telephone  Association. 

56)  Montana  Telephone  Association. 

57)  Joinr comments  from  the  National 
Ri  ral  Telecom  Association,  and  the 
W  stern  Rural  Telephone  Asscxnation. 


(58)  Nebraska  Telephone  Asaodatinn 

(59)  New  York  State  Telephone 
Association.  Inc. 

(60)  North  Dakota  Association  of 
Telephone  Cooperatives. 

(61)  National  Telephone  Cooperative 
Association. 

(62)  Joint  comments  from  the 
Oklahoma  Rural  Telephone  Coalition, 
Rural  Arkansas  Telephone  Systems,  and 
Texas  Statewide  Telephone 
Cooperative,  Inc. 

(63)  Organization  for  the  Protection 
and  Advancement  of  Small  Telephone 
Companies. 

(64)  Oregon  Independent  Telephone 
Association. 

(65)  Pennsylvania  Telephone 
A.ssociation. 

(66)  Telecommunications  Industry 
As.sociation. 

(67)  Texas  Telephone  Association. 

(68)  United  States  Telephone 
Association. 

(69)  Washington  Independent    - 
Telephone  Association. 

(70)  Ameritech  Operating  Companies. 

(71)  Bell  Atlantic  Telephone 
Companies. 

(72)  BellSouth  Teleccmimiuiications, 
Inc. 

(73)  NYNEX  (New  York  Telephone 
Company  and  New  England  Telephone 
and  Telegraph  Company). 

(74)  Pacific  Bell  and  Nevada  Bell. 

(75)  Southwestern  Bell  Corporation. 

(76)  U.S.  West  Communications,  Inc. 

(77)  MCI  Telecommunications 
Corporation. 

(78)  Central  Associated  Engineers, 
Inc. 

(79)  Fred  Williamson  &  Associates. 
Inc. 

(80)  Hastad  Engineering  Company. 

(81)  Hicks  &  Ragland  Engineering  Co., 
Inc. 

1.  Comment  Summary:  REA  should 
not  specify  specific  technologies. 

Bf!sponse:  This  was  a  nearly 
unanimous  comment  and  one  with 
which  REA  concurs.  REA's  intent  is  to 
specify  information  carrying  capability, 
i.e.,  bit  rate.  References  to  specific 
technologies,  like  ISDN,  have  been 
removed. 

2.  Many  commenters  asserted  that 
REA  exceeded  its  statutory  authority  in 
one  or  more  of  the  following  ways: 

a.  Comment  Summary:  Congress 
intended  State  Telecommunications 
Modernization  Plans  to  be  guidelines. 

Response:  Many  commenters  believe 
that  the  use  of  the  word  "objectives"  in 
RELRA  implies  non-binding  guidelines. 
REA  believes  the  commenters  are  taking 
the  word  out  of  context.  The  entire 
provision  is  as  follows: 

"REQUIREMENTS.— For  purposes  of 
subparagraph  (A),  a  telecommunications 
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modernization  plan  must,  at  a 
minimum,  meet  the  following 
objectives." 

REA  believes  that  an  objective  that 
must  be  met  is  mandatory.  In  the 
interim  regulation  (7  CFR  part  1751. 
published  December  20, 1993).  REA  set 
forth  both  "requirements"  and 
"objectives"  to  be  contained  in  the 
Modernization  Plan.  Requirements  were 
to  be  binding  while  objectives  were  only 
goals  or  targets.  This  may  have  led  to 
confusion  because  both  words  are  used 
in  RELRA.  In  the  proposed  rule,  REA 
has  included  only  requirements. 

b.  Comment  Summary:  REA  went 
beyond  the  intent  of  RELRA  by 
establishing  timeframes  for 
modernization. 

Response:  REA  set  timeframes 
because  a  requirement  with  no  due  date 
is  not  a  recjuirement. 

REA  believes  that  advanced 
telecommunications  ser\'ices  should  be 
available  to  the  public  within  a 
reasonable  time  afier  they  are 
developed.  Broad  experience  in  bringing 
modem  telephone  service  to  rural 
America  teaches  the  value  of  caution 
and  reflection  before  imposing  binding 
requirements  on  future  business 
activities.  Varying  construction 
schedules,  economic  conditions  and 
rates  of  technological  innovation  affect 
even  the  most  careful  projections.  REA 
conservatively  projected  the  reasonably 
expected  growth  of  both  the  public's 
need  for  telecommunications  services 
and  the  ability  of  Telecommunications 
Providers  ancl  equipment  manufacturers 
to  provide  those  services. 

REA  consulted  both  its  past 
experience  and  its  expectations  of  future 
technological  development  before 
setting  the  short-,  medium-  and  long- 
term  deadlines  in  the  regulation.  Our 
experience  with  new  technology  such  as 
buried  cable,  digital  switching,  and  fiber 
optic  systems  where  the  widespread 
deployment  into  the 
telecommunications  network  took  two 
to  five  years,  lead  us  to  adopt  the  five 
year  phase-in  concept.  The  timetable  is 
achievable,  given  the 
telecommunications  services  presently 
available,  the  resources  of  the 
Telecommunications  Providers,  and  the 
accelerating  engineering  achievements 
likely  in  the  next  few  years. 

The  regulations  phase  in  the 
requirements  in  three  steps  to  provide 
for  an  orderly  deployment  of  these 
telecommunications  services.  Facilities 
construcrted  more  than  one  year  after 
REA  approves  a  Modernization  Plan  are 
required  to  provide  those  services  that 
can  be  produced  by  equipment  now  in 
existence.  The  one  year  delay  allows  for 
construction-in-progress  to  be 


completed  before  the  Mcxiemization 
Plan  requirements  go  into  effect.  The 
requirements  for  the  medium  and  long 
terms  simply  expand  the  coverage  of  the 
requirements  so  that  when  the  long  term 
period  (11-16  years)  is  reached,  all 
subscribers  will  have  the  services 
deployed  during  the  short  term  period 
avaiUd)le  to  them. 

c.  Comment  Summary:  RELRA  does 
not  require  that  telecommunications 
improvements  be  deployed 
"concurrently"  in  rural  and  nonrural 
areas  but  only  that  "the  plan  must 
provide  for  imiform  deployment 
schedules  to  ensure  that  advanced 
services  are  deployed  at  the  same  time 
in  rural  and  nonrural  areas". 

Response:  Several  commenters 
thought  that  REA  intended  all 
improvements  to  be  made 
simultaneously  throughout  a  service 
area.  REA  understands  that  there  is  a 
logical  order  to  providing  improvements 
and  that  they  will  often  happen  first  in 
nonrural  areas.  REA  intends  that  they 
should  be  deployed  and  available  at 
approximately  the  same  time  in  rural 
and  nonrural  areas.  For  example,  if 
digital  switching  technology  is  being 
deployed  in  a  nonrural  area, 
replacement  switches  in  rural  areas 
would  also  employ  digital  tecdinology. 
This  does  not  mean  that  if  a  switch  was 
replaced  in  a  nonrural  area,  a  switch 
would  have  to  be  replaced  in  the  rural 
area.  In  the  proposed  rule.  REA  has 
clarified  this  requirement.  See 
§  1751.106(a). 

d.  Comment  Summary:  REA  has  no 
basis  for  requiring  either  the  elimination 
of  mileage  and/or  zone  charges  or  that 
Telecommunications  Providers  adopt 
flexible  tariffs.  These  issues  concern 
rates  and  are  not  "service  standards". 

Response:  The  stated  requirement  in 
RELRA  is  the  elimination  of  party  line 
service.  REA's  experience  has  been  that 
imposing  zone  and  mileage  chaises  on 
one-party  service  c:reates  a  large 
disincentive  for  subscribers  to  choose 
this  service.  However,  REA  will  not 
require  the  Modernization  Plan  contain 
a  provision  to  eliminate  zone  and 
mileage  charges. 

RELRA  provides  that  the 
Modernization  Plan  "must  provide  for 
the  availability  of  telecommunications 
services  for  improved  business, 
educational,  and  medical  services." 
Rigid  rate  structures  have  served  as  the 
primary  impediment  to  the  provision  of 
distance  learning  and  medical  link 
services.  REA  has  seen  cases  where 
states  have  set  wideband  rates  in  direct 
proportion  to  the  voiceband  rate 
resulting  in,  for  example,  rates  for 
schools  far  beyond  what  they  can  afford. 


REA  has  clarified  its  intent  on  this 
subjecting  1751.106(e). 

e.  Comment  Summary:  It  is  not 
always  practical  to  build  only  non- 
loaded  twisted  pair  plant. 

Response:  REA  concurs  and  has  given 
the  Plan  Developer  some  discretion  in 
this  matter.  Section  1751.106(g)(2)(ii) 
has  been  revised  to  allow  a 
Telecommunications  Provider  to  request 
additional  time  from  the  Plan  Developer 
in  the  case  of  a  PUC  or  State  Legislature 
developed  plan,  or  from  the  REA  in  the 
case  of  a  REA  Borrower  developed  plan. 
The  Plan  Developer  or  REA,  as  the  case 
may  be.  must  consider  each  request 
separately  and  can  grant  additional  time 
only  if  either  the  best  available 
telecommunications  technology  lacks 
the  capability  to  enable  the 
Telecommunications  Provider  to 
comply  with  the  non-loaded 
requirement  or  complying  with  the 
requirement  would  impose  prohibitive  • 
cost  on  the  Telecommunications 
Provider. 

/.  Comment  Summary:  Nothing  in  the 
law  suggests  the  need  for  150  Mb/sec 
transmission  rate  for  video.  Many 
compression  technologies  are  available 
which  allow  video  to  be  transmitted 
over  ordinary  telephone  lines. 

Response:  In  the  interim  rule,  all 
references  to  provision  of  150  Mb/sec 
service  were  non-binding  "objectives", 
see  paragraph  2a.  REA  focused  on  the 
requirement  in  RELRA  that  telephone 
lines  be  capable  of  carrying  at  least 
1.000,000  bits  per  second.  REA  adjusted 
this  to  the  standard  North  American  rate 
of  1.544  Mb/sec.  Such  a  rate  allows  for 
both  the  transmission  of  at  least  1 
million  bits  per  second  and  for  the 
transmission  of  modest  quality,  highly 
compressed  video.  A  higher  rate  is  not 
required  by  the  proposed  rule. 

J.  Comment  Summary:  Many  radio 
based  services  such  as  cellular  and 
BETRS  will  be  unable  to  meet  REA 
bandwidth  requirements. 

Response:  REA  interprets  the 
Modernization  Plan  requirements  of 
RELRA  to  apply  to  service  provided  by 
telephone  fines,  i.e..  "Wireline  Service", 
the  basic  service  most  Americans 
receive.  This  interpretation  has  been 
clarified  in  the  proposed  rule. 

4.  Comment  Summary:  REA  has  not 
defined  "Public  Switched  Network"  or 
"Telecommunications  Providers". 

Response:  REA  has  defined  these 
terms  in  the  proposed  regulation. 

5.  Comment  Summary:  The  interim 
rule  violates  sec:tion  202  of  the  RE  Ac:t 
which  states  that  nothing  in  the  RE  Ac:t 
shall  be  construed  to  deprive  any  State 
commission  of  jurisdic:tion  to  regulate 
telephone  service,  including  the  rates 
for  such  service. 
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Response:  REA  believes  tbere  is  no 
conflict  between  RELRA  and  section 
202  of  the  RE  Act.  TTie  PUC  is  neither 
required  to  develop  a  Modonization 
Plan  nor  to  approve  REA  loans  that  are 
consistent  with  a  Modemizatiim  Plan 
whoever  is  the'Plan  Developer. 
Therefore  the  PUC's  jurisdiction  to 
regulate  telephone  service  is  not 
impaired.  No  change  has  been  made  to 
the  relation  bascNd  on  this  comment. 

6.  Comment  Summary.  REA  has  nOl 
considered  how  the  proposed  services 
can  be  offered  at  affordable  rates.  The 
regulation  could  result  in  an  REA 
Borrower-developed  Modernization 
Plan  which  requires  invRtments  that  a 
PUC  would  not  approve. 

Response:  The  requirements  included 
in  the  proposed  regulation  apply  almost 
entirely  to  new  construction.  New 
construction  has  to  be  economically 
justifled  to  receive  either  REA  financing 
or  PUC  approval  for  inclusion  in  the 
rate  base.  REA  believes  strongly  in 
universal  service  and  would  not  issue  a 
regulation  which  it  believed  to  be  an 
impediment  to  that  goal.  No  change  has 
been  made  to  the  regulation  based  on 
these  comments. 

7.  Comment  Summary:  REA  should 
include  a  requirement  that  other 
interested  parties  be  notified  of  intent  to 
develop  a  Modernization  Plan. 

Response:  REA  concurs  with  this 
comment  and  has  changed  the  wording 
on  notification  to  include  other 
interested  parties.  See  §  1751.102  (b) 
and  (c)(2). 

6.  Comment  Summary:  A 
Modernization  Plan  should  cover  only 
REA  Borrowers  or  should  cover  all 
Telecommunications  Providers  only  if 
developed  by  the  PUC  or  a  State 
Leraslatura 

Response:  As  redrafted,  the 
Modernization  Plan  must  apply  only  to 
REA  Borrowers  unless  a  PUC  or  a  State 
Legislature  decides,  at  its  option,  to 
apply  the  Modernization  Plan  to  non- 
REA  Borrower  Telecommunications 
Providers.  The  REA  does,  however, 
encourage  the  PUCs  and  State 
Legislatures  to  apply  the  Modernization 
Plans  to  all  Telecommunications 
Providers  in  the  State. 

9.  Comment  Sununary:  REA  requires 
integration  of  PCS  when  it  doesn't  exist. 

Response:  REA  intended  that  a 
Modernization  Plan  should  encourage 
integration  of  new  technologies  into  the 
network.  REA  has  substituted  "emerging 
technologies"  for  PCS  and  clarified  its 
intent.  See  §  17S1.106(d). 

to.  Comment  Summary: 
Modernization  Plans  should  be  based  on 
market  prinoples. 

Response:  The  modern 
telecommunications  system  envisioned 
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by  I^LRA  and  the  Modernization  Plan 
reqilirements  can  succeed  only  if  it  is 
supported  by  maricet  demand.  REA's 
elec^c  and  telecommunications 
programs  have  repeatedly  demonstrated 
how  quickly  rural  America  takes 
advantage  of  new  utility  services. 
RELRA  and  the  Modernization  Plans 
lead  the  way  for  today's  nonniral  and 
rural  subscribers  to  receive  the  modem 
telecommunications  services  they  want 
and  heed.  REA  believes  that  the 
Mod  smization  Plan  requirements  of  this 
regu  ation  rest  on  a  sound  economic 
basil .  True  to  its  statutory  maixlate, 
REA  will  finance  projects  only  if  it 
beli<|ves  there  is  adequate  security  and 
the  I  aan  will  be  repaid  within  the  time 
agrei  id. 

1 1  Comment  Summary:  It  is  untimely 
for  F  EA  to  develop  a  role  when  other 
laws  concerning  telecommunications 
havdbeen  introduced  in  Congress.  It  is 
inappropriate  for  REA  to  develop  rules 
for  ttlecommunications.  That  should  be 
the  i^ponsibility  of  the  FCQ 

i?ei!;po/)se;  REA,  as  the  agency 
responsible  for  promoting  rural 
teleoommunications,  has  long 
expedience  in  setting  the  engineering 
and  jechnical  standards  for  service  in 
rura|  areas  and  is  ideally  suited  for  the 
responsibility  it  was  given  by  Congress. 
REA  is  woricing  to  ensure  that 
Mod  imization  Plan  requirements  and 
the  F  roposed  Rule  governing  their 
prep  iration  are  flexible  enough  to 
acco  nmodate  evolving  national  policies 
pron  oting  the  National  Information 
Infra  structure. 

RI  A  will  revise,  within  our  statutory 
cons  raints.  these  regulations  and 
appr  )ve  amendments  to  Modernization 
Plan  if  the  National  Information 
Infra  itructure  develops  along  lines  not 
pres(  ntly  envisioned.  However,  the 
legis  ative  imperative  of  RELRA  and 
rural  America's  urgent  need  for  modem 
telec  )mmunications  services  require 
that  he  regulations  not  be  delayed. 

12  Comment  Summary:  The  mle  is 
not  c  ear  on  Plan  Developer  eligibility  as 
relati  id  to  time.  The  law  says  the  one 
year  jeriod  starts  after  publication  of 

•  the  f  nal  rule.  Can  Borrowers  submit  a 
Modimization  Plan  before  the  end  of 
the  yfear  if  the  I»UC  or  State  Legislature 
doespnot  intend  to?  What  if  a  PUC  or 
Statej  Legislature  submits  a 
Modimization  Plan  on  the  last  day? 
Wonjt  loans  be  delayed  if  a  PUC  or  State 
Legi^ature  does  not  develop  a  plan  and 
an  REA  Borrower-developed  one  has  not 
beeniapproved? 

R^ponse:  RELRA  sets  forth  the 
meth  od  of  determining  Plan  Developer 
eligil  ility.  With  regard  to  the  specific 
poin  5  mentioned  above: 


a.  The  one  year  period  starts  with 
publication  of  the  final  role  developed 
in  response  to  comments  on  this 
proposed  rule. 

b.  Modemization  Plans  developed  by 
REA  Borrowers  will  not  be  accepted 
until  a  PUC's  and  State  Legislature's 
eligibility  has  expired,  unless  the  PUC 
and  State  Legislature  officially  reject 
eligibility. 

c.  A  Modemization  Plan  submitted  on 
the  last  day  wrill  be  approved  by  REA  if 
it  meets  the  minimum  requirements 
without  alteration.  The  proposed  rule 
includes  language  which  recommends 
that  to  ensure  a  I^C  or  a  State 
Legislature  has  sufficient  time  to 
respond  to  any  REA  comments  on  its 
proposed  Modernization  Plan,  the  PUC 
or  State  Legislature  should  submit  its 
plan  at  least  90  days  in  advance  of  the 
expiration  of  its  eligibility.  See 

§  1751.104(b)(2). 

d.  Loans  will  not  be  made  between 
the  end  of  a  PUC's  and  State 
Legislature's  eligibility  and  the  approval 
of  a  Borrower-developed  Modemization 
Plan. 

13.  Comment  Summary:  Ths 
regulation  should  allow  for  waivers  to  a 
Modemization  Plan. 

Response:  REA  has  changed  the 
regulation  to  allow  the  Modemization 
Plan  developer  the  authority  to  grant 
time  extensions  necessitated  by  the  state 
of  technology  as  long  as  the  extensions 
are  granted  on  a  case-by-case  basis,  do 
not  exceed  five  years,  and  the 
circumstances  for  which  extensions  are 
granted  are  spelled  out  in  the 
Modemization  Plan.  See  §  1751.106rb). 

14.  Comment  Summary:  What  is  a 
generic  design  for  Broadband  service? 
How  can  this  be  done  without  local 
power? 

Response:  REA  believes  that  the  lack 
of  consensus  on  how  to  bring  wider 
band  swritched  service  to  the  home  and 
small  business,  particularly  in  mral 
areas,  means  that  Telecommunications 
Providers  continue  to  build  and  rebuild 
their  systems  essentially  for  traditional 
voiceband  service.  In  many  cases  this 
plant  can  not  be  adapted  to  wider  band 
services. 

In  the  interim  mle  (dated  December 
20, 1993)  REA  had  required  a  "generic 
design"  for  broadband  service.  Since 
REA  is  no  longer  including  non-binding 
goals  in  the  proposed  regulation,  the 
requirement  for  a  generic  design  has 
been  changed  to  a  requirement  for  the 
developer  to  provide  a  strategic 
development  proposal  which  provides 
the  Plan  Developer's  vision  of  a  State 
telecommunications  stracture  for  the 
future. 

With  regard  to  local  power,  REA 
retains  a  concem  over  system  reliability. 


The  proposed  rule  lequkea  that  oe- 

matter  what  level  of  service  is  being 
offered,  sufficient  system  power  must  be 
available  to  provide  voice  service  during 
electric  utility  outages.  See 
§  175l.lQ6fti)(2)Ui)  and  (i)(2«iv). 

General  Smamary:  It  is  REA's  belief 
that  national  telecommunications 
"highways"  will  not  and  cannot  be  fully 
utilized  unless  improvements  ace  made 
to  what  might  be  called  the 
telecommunications  "driveways",  the 
local  loops.  Most  loops  cannot  transmit 
information  over  9600  bits  per  second 
(b/s).  consequently,  many  advanced 
telecommunications  services  are  not 
available  on  the  Public  Switched 
Network  or.  where  available,  operate 
only  on  short  loops.  This  Bniits  use  of 
these  advanced  services  to  densely 
populated  areas. 

RELRA  requires  that  telephone  lines 
be  capable  of  transmitting:  (1) 
Information  al  no  less  than  I.OOOJIOO 
bits  per  second  (iMb/s)  and  (2)  video 
images.  REA  beHeves  both  requirements 
can  be  satisfied  by  telephone  lines 
which  can  transmit  and  receive  1.544 
Mb/s,  the  North  American  standard 
digital  transmission  rate.  This  rate  is 
sufficient  to  carry  both  1  miUioa  bits  per 
second  and  highly  compressed,  modest 
quality  video. 

To  carry  1.544  Mb/sec.  the  capacity  of 
ordinary  telephone  loops  must  be 
increased  by  several  orders  of 
magnitude.  The  other  requirements  in 
the  law  are  more  easily  met.  Tbereibre. 
improving  the  loop  has  been  REA's 
focus  in  preparing  minimum 
Modernization  Plan  requirements. 

REA  believes  that  the  requirements 
and  time  limits  set  forth,  in  this  section 
will  achieve  the  service  standards  of 
RELRA. 

tlowever.  REA  is  concerned  about 
coordination  between  States.  REA 
recommends  that  Modemization  Plan 
Developers  should  work  with  Plan 
Developers  in  other  States  both  before 
and  after  their  Modemization  Plans  are 
approved  to  coordinate  proposed 
improvements. 

REA  recommends  that  Modemization 
Plan  Developers  give  consideratioa  to 
planoiag  fat  out^de  plant  which  can 
ultimatriy  provide  future  broadband 
Wirelin*  Service  witir  s  bandwidth 
equivalent  to  a  digital  rate  on  the  order 
of  150  Mb/sec.  SikH  iacitiiies  could 
carry  oae  or  more  channels  of 
conventional  video  with  the  quality 
depeodiag  on  tbe  taoduiaikm 
technique. 

List  of  Sobjects  in  7CFR  Part  1751 

Loan  progFBBis^-comnuuucatians. 
Telecommun  ications.  Telepbeos. 


For  reasoas  sot  farth  in  the.  preamble, 
chapter  XVB  of  Title  7  of  tike  Code  of 
Federal  RegudatkaB  is  {Kopocad  ta  be 
amended  l^  revising  part  1751  to  read 
as  follows: 

PART  ITSt-TELECOMMUNlCATIONS 
SYSTEM  PLAMNINQ  AMD  DESIGN 
CRITERIA,  AND  PROCEDURES 

Subpart  A— (Reserved} 
1751.1-1751.99    (Reserved! 

Subpart  B— Stale  TalecommMnlcaMeiw 
ModemizaNon  Ptao 

1751.100  Defuiitioas. 

1751.101  Gener^ 

1751.102  Modemization  Plan  developer — 
eligibility. 

1751.103  Loan  requirements. 

1751.104  Obtaining  REA  approval  of  a 
proposed  Modemization  Plan. 

1751.105  Amending  a  Medemizatkm 
Pla»— 

1751.106  Modemizitiaa  Plaor— 
requireroenls. 

AnIlHrity:  7  U.S.C  901  etseq..  1921  ets&q. 

Subpart  A— (ResarvM^ 

§§1751.1-1751.W    [Resarvedl 

Subpart  B—Stata  Totecommunteattena 
Modernization  Ptan 

§1751.100    DafMtions. 

As  used  in  this  subpart: 

Bit  rate.  The  rate  oi^ransmission  of 
telecommunications  signals  or 
intelligence  in  binary  (two  state)  form  in 
bits  per  unit  time,  e.g.,  Mb/s  (megabits 
per  second),  kb/s  (kilcAnts  per  second), 
etc. 

Borrower.  Any  organization  which  has 
an  outstanding  telephone  loan  made  by 
REA  or  the  Rural  Telephone  Bank,  or 
guaranteed  by  REA,  or  which  has  a 
completed  loan  application  with  REA. 

Emerging  technologies.  New  or  not 
fully  developed  methods  of 
teleconununications. 

Hardship  /oon.  A  loan  made  by  REA 
under  section  305(dMl)  of  the  RE  Act 
bearing  interest  at  a  rate  of  5  percent  per 
year. 

Local  power.  Electrical  source, 
provided  by  soBiaone  other  than  the 
telecommunications  utility,  used  £or 
powering  a  subscriber's  station 
equipment. 

Loop.  A  dedicated  faalily  which 
connects  the  customer's  station  to  the 
Public  Svritciied  Network.  The  loop  may 
consist  of  twisted  pair  copper  wire, 
coaxial  cable,  fiber  optic  cable,  radio,  or 
a  combination  of  these,  ft  may  also 
include  dedicated  electronic  or 
lightwave  toansaiission  equipment. 

Modemization  Pkm  (State 
Telecommaaications  Modernization 
Plaa).  A  plan,  which  has  been  approved 


by  REA.  ftw  improving  the  Public 
Switched  Network  of  a  State.  The 
ModeFRiaatioB  Plan  must  conform  to  the 
provisioBs  of  this  stibpsrt. 

Plan  Developer.  The  PUC,  State 
Legislature,  or  a  numeric  maiority  of  the 
REA  borrowers  within  the  State  that 
ha\'e  the  lespoitsftiBty  for  creating  the 
Modemization  Plan. 

Pu6/ic  Sivitched  Network.  The 
network  intended  for  pubbc  use 
fumisbed  by  TelecommunicatloRs 
Pnmdets  on  a  switched  basis. 

PUC  (PubOc  Utilities  CoBmissiott). 
The  public  utilities  conunissioB.  public 
ser\'ice  conunisskm  or  other  State  body 
with  such  jurisdiction  ov«  rates,  service 
areas  or  other  aspects  of  the  sendees  and 
operation  of  providers  of 
telecommunications  services  ai«  vested 
in  the  commission  or  other  body 
authority,  to  the  extent  provided  bv  th« 
State,  to  guide  developmoxt  of 
telecommunications  services  in  \h» 
State. 

RE  Act.  The  Rural  Electrification  Act 
of  1936.  as  amended  (7  U-S.C.  <W)1  et 
seq). 

HE  A  cost'of-money  loan.  A  loan  made 
under  section  305(d)(2)  of  the  RE  Act 
bearing  an  interest  rate  as  determined 
under  7  CFR  1735.31(c).  REA  cost-o(- 
money  loans  are  made  conniirpntlv 
with  RTB  loans. 

RTB  loan.  A  loan  made  by  the  Rural 
Telephone  Bank  (RTB)  under  section 
408  of  the  RE  Act  beeuing  an  interest 
rate  as  determined  under  7  CFR 
1610.10.  RTB  loans  are  made 
concurrently  with  REA  cost-of-monev 
loans. 

State.  Each  of  the  50  states  of  the 
United  States,  the  District  of  Columbia, 
and  the  territories  and  insular 
possessions  of  the  United  States.  This 
does  not  inclnde  countries  in  thr 
Compact  of  Free  Association. 

Telecomnmnicotions.  The 
transmission  or  reception  of  voice,  data, 
sounds,  signals,  pictures,  writings,  or 
signs  of  all  kinds,  by  wire,  fiber,  radio, 
light,  or  other  visual  or  electromagnetic 
means. 

Telecommunications  Providers.  Loral 
exchange  carriers,  competitive  acce.<;s 
providers,  and  intt- rexchange  carrifcrs 
which  provide  telecommtinications 
service  in  the  State  covered  by  the 
Modemization  Plan  and  such  other 
entities  providing  telecommunications 
services  as  the  developer  of  the 
Modernization  Plan  (See  §  1751.102) 
may  determine. 

Wireline  Service. 
Telecommunications  service  proxided 
over  telephone  lines.  It  is  characterized 
by  a  wire  or  wirelike  connection 
carr>'ing  electricity  or  Hght  between  the 
subscriber  and  the  Pubhc  Switt:hed 
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Network.  Wireline  Service  implies  a 
physical  connection.  Although  radio 
may  fonn  part  of  the  circuit,  it  is  not  the 
major  method  of  transmission  as  in 
radiotelephone. 

§1751.101    General. 

(a)  It  is  the  poUcy  of  REA  that  every 
State  have  a  Modernization  Plan  which 
provides  for  the  improvement  of  the 
State's  Public  Switched  Network. 

(b)  A  proposed  Modernization  Plan 
must  be  submitted  to  REA  for  approval. 
REA  will  approve  the  proposed 
Modernization  Plan  if  it  conforms  to  the 
provisions  of  this  subpart.  Once 
obtained,  REA's  approval  of  a 
Modernization  Plan  cannot  be 
rescinded. 

(c)  The  Modernization  Plan  sh&ll  not 
interfere  with  REA's  authority  to  issue 
such  other  telecommunications 
standards,  specifications,  requirements, 
and  procurement  rules  as  may  be 
promulgated  from  time  to  time  by  REA 
including,  without  limitation,  those  set 
forth  in  7  CFR  part  1755. 

(d)  The  Modernization  Plan  must,  at 

a  minimum,  apply  to  all  REA  borrowers. 
If  a  Modernization  Plan  is  developed  by 
the  PUC  or  the  State  Legislature,  REA 
encourages,  but  does  not  require,  that 
the  Modernization  Plan's  requirements 
apply  to  the  rural  service  areas  of  all 
Telecommunications  Providers.  A 
State's  decision  not  to  include  non-REA 
borrowers  will  not  prejudice  REA 
approval  of  their  Plan.  The  PUC  or  the 
State  Legislature  may  also,  at  its  option, 
extend  coverage  of  the  Modernization 
Plan  to  all  service  areas  of  all 
Telecommunications  Providers  in  the_ 
State.  In  addition,  while  requirements 
contained  in  §  1751.106  apply  only  to 
wireline  services,  the  State  Legislature 
or  PUC,  at  its  discretion,  may  extend 
coverage  of  Modernization  Plans  to 
wireless  or  other  communications 
services  in  a  State  as  it  deems 
appropriate. 

§1751.102    Modernization  Plan 
developer— eligibility. 

(a)  Each  State,  either  by  statute  or 
through  its  Public  Utility  Commission, 
is  eligible  until  one  year  after 
publication  of  the  final  rule  in  the 
Federal  Register  to  develop  a  proposed 
Modernization  Plan  and  deliver  it  to 
REA.  REA  will  review  and  consider  for 
approval  all  PUC  or  State  Legislature- 
developed  Modernization  Plans 
received  by  REA  within  this  one  year 
period.  The  review  and  approval,  if  any, 
•may  occtir  after  the  one  year  period 
ends  even  though  the  PUC  or  State 
Legislature  is  no  longer  eligible  to 
submit  a  proposed  Modernization  Plan. 


))  The  PUC  must  notify  all 
jlecommunications  Providers  in  the 
ite  that  are  part  of  the  Public 
ifitched  Network  and  other  interested 
ties  of  its  intent  to  develop  a 
)posed  Modernization  Plan.  The  PUC 
encouraged  to  consider  all  such 
Providers'  and  interested  parties'  views 
anjd  incorporate  these  views  in  the 
Mt)demization  Plan. 

Jc)  If  the  State  Legislature  or  PUC  is 
na  longer  eligible  to  develop  a 
Modernization  Plan,  as  described  in 
paragraph  (a)  of  this  section,  eligibility 
to  develop  the  Modernization  Plan 
pa  ises  to  a  numeric  majority  of  the 
Bdb-owers  within  the  State.  In  this  case, 
th«  following  apply: 

1)  All  Borrowers  shall  be  given 
rei  sonable  notice  of  and  shall  be 

en  :ouraged  to  attend  and  contribute  to 
all  meetings  and  other  proceedings 
re!  jting  to  the  development  of  the 
M  idemization  Plan;  and 

2)  Borrowers  developing  a 

Ml  idemization  Plan  are  encouraged  to 
so  icit  the  views  of  other 
Te  ecommunications  Providers  and 
in  jrested  parties  in  the  State. 

3)  There  is  no  time  limit  placed  on 
th«  REA  Borrowers  to  develop  a 
Modernization  Plan,  however,  REA,  as 
reduired  by  the  Rural  Electrification 
Lo  in  Restructuring  Act  of  1993  (107 
St«  1. 1356),  will  not  approve  any  direct 
lo«  ns  in  States  that  do  not  have  an 

ap  )roved  Modernization  Plan.  See 
§1751.103  of  this  subpart. 

§  1  51.103    Loan  requirements. 

lor  information  about  loan  eligibility 
requirements  in  relation  to  the 
Modernization  Plan,  see  7  CFR  part 
17:  5.  In  particular,  one  year  after 
pu  ilication  of  the  final  rule,  REA  will 
ma  ce  hardship  loans,  REA  cost-of- 
mc  ley  loans,  and  RTB  loans  for 
fac  lities  and  other  RE  Act  purposes  for 
Te  Bphone  Borrowers  in  a  State  only  if: 

( i]  The  State  has  an  REA  approved 
Mc  demization  Plan;  and 

( ))  The  Borrower  is  participating  in 
the  Modernization  Plan  for  the  State.  A 
Boi  rower  is  considered  to  be 
pai  ticipating  if,  in  REA's  opinion,  the 
pui  poses  of  the  loan  requested  by  the 
Boi  rower  are  consistent  with  the 
Bo  rower  achieving  the  requirements 
sta  ed  in  the  Modernization  Plan  within 
the  timeframe  stated  in  the 
Modernization  Plan  unless  REA  has 
detsrmined  that  achieving  the 
req  jirements  is  not  technically  or 
ecc  nomically  feasible. 

§1/51.104    Obtaining  REA  approval  of  a 
probosed  Modernization  Plan. 

(i)  To  obtain  REA  approval  of  a 
pro  )osed  Modernization  Plan,  the  Plan 


Developer  must  submit  the  following  to 
REA: 

(1)  A  certified  copy  of  the  statute  or 
PUC  order,  if  the  State  is  the  Plan 
Developer,  or  a  written  request  for  REA 
approval  of  the  proposed  Modernization 
Plan  signed  by  an  authorized 
representative  of  the  Plan  Developer,  if 
a  majority  of  Borrowers  is  the  Plan 
Developer;  and 

(2)  Three  copies  of  the  proposed 
Modernization  Plan. 

(b)  Generally,  REA  will  review  the 
proposed  Modernization  Plan  within 
(30)  days  and  either: 

(1)  Approve  the  Modernization  Plan  if 
it  conforms  to  the  provisions  of  this 
subpart  in  which  case  REA  will  return 

a  copy  of  the  Modernization  Plan  with 
notice  of  approval  to  the  Plan 
Developer;  or, 

(2)  Not  approve  the  proposed 
Modernization  Plan  if  it  does  not 
conform  to  the  provisions  of  this 
subpart.  In  this  event,  REA  will  return 
the  proposed  Modernization  Plan  to  the 
Plan  Developer  with  specific  written 
comments  and  suggestions  for 
Inodifying  the  proposed  Modernization 
Plan  so  that  it  will  conform  to  the 
provisions  of  this  subpart.  If  the  Plan 
Developer  remains  eligible.  REA  will 
invite  the  Plan  Developer  to  submit  a 
modified  proposed  Modernization  Plan 
for  REA  consideration.  This  process  can 
continue  until  the  Plan  Developer  gains 
approval  of  a  proposed  Modernization 
Plan  unless  the  Plan  Developer  is  a  PUC 
or  State  Legislature  whose  eligibility  has 
expired.  If  the  PUC's  or  State 
Legislature's  eligibility  has  expired, 
REA  will  return  the  proposed 
Modernization  Plan  unapproved. 
Because  REA  does  not  have  authority  to 
extend  a  PUC's  or  State  Legislature's 
eligibility,  REA  recommends  that  a  PUC 
or  State  Legislature  submit  a  proposed 
Modernization  Plan  at  least  90  days  in 
advance  of  one  year  after  publication  of 
the  final  rule  to  allow  time  for  this 
process. 

§1751.105    Amending  a  Modernization 
Plan. 

(a)  REA  understands  that  changes  in 
standards,  technology,  regulation,  and 
the  economy  could  indicate  that  an 
REA-approved  Modernization  Plan 
should  be  amended. 

(b)  The  Plan  Developer  of  the 
Modernization  Plan  may  amend  the 
Modernization  Plan  if  REA  finds  the 
proposed  changes  continue  to  conform 
to  the  provisions  of  this  subpart. 

(c)  The  procedure  for  requesting 
approval  of  an  amended  Modernization 
Plan  is  identical  to  the  procedure  for  a 
proposed  Modernization  Plan  except 
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that  there  are  no  time  limits  ea  the 
eligibility  of  the  Plan  Developer. 

(d)  The  existing  Modernization  Plan 
remains  in  force  until  REA  has 
approved  the  proposed  amended 
Modernization  Plan. 

(e)  REA  may  §com  time  to  time  revise 
these  regulations  to  incorporate  newer 
technological  and  ecoaomic  standards 
that  REA  believes  represent  more 
desirable  goals  for  the  future  course  of 
telecommunications  services.  Such 
revisions  will  be  made  in  accordance 
with  the  Adipinistrative  Procedure  Act. 
These  revisions  shall  not  invalidate 
ModemizatioB  Plans  approved  by  REA 
but  shall  be  used  by  REA  to  determine 
whether  to  approve  amendments  to 
Modernization  Plans  presented  for  REA 
approval  aha  theeffecti\e  date  of  the 
revisi<m. 

§  ITSt.ltW    Modernization  Plarv— 
requirements. 

(a)  A  Modernization  Plan  must  set 
service  requirements  for  improving  the 
Public  Switched  Network  and  must  at  a 
minimum  meet  the  following 
requirements: 

(1)  The  Modernization  Plan  must 
provide  for  the  elimination  of  party  line 
service. 

(2)  The  Modernization  Plan  must 
provide  ft>r  the  availability  of 

.  telecommunications  services  for 
improved  business,  educational,  and 
medical  services. 

(3)  The  Modernization  Plan  must 
encourage  and  improve  computer 
networks  and  information  highways  for 
subscribers  in  riu-al  areas. 

(4)  The  Modernization  Plan  must 
provide  for 

(i)  Subscribers  in  rural  areas  to  be  able 
to  receive  through  telephone  lines: 

(A)  Conference  calling: 

(B)  Video  images;  and 

(C)  Data  at  a  rate  of  at  least  1.000.000 
bits  of  information  per  second;  and 

(Li)  The  proper  routing  of  information 
to  subscribers. 

(5)  The  Modernization  Plan  must 
provide  for  uniform  deplo>'ment 
schedules  to  ensure  that  advanced 
.services  are  deployed  at  the  same  time 
in  Turai  and  nonrural  areas. 

(b)  In  addition  to  the  requirements  set 
forth  in  paragraph  (a)  of  this  section, 
miniraum  requirements  are  described  in 
paragraphs  (g)  through  {i\of  this  section 
and  are  grouped  by  timehame.  i.e.. 
short-term,  medium-term,  and  long- 
term.  The  Modenuzation  Plan  shall 
provide  that  such  requirements  be 
implemented  as  set  forth  in  this  set:tion 
of  the  regulation  except  that  the 
Modernization  Plan  may  authorize  the 
Plan  Developer  la  approve  extensions  if 
the  required  investment  i«  sot 


economically  reasonable  or  if  the  best 
available  telecommunications 
technology  lacks  the  capability  to  enable 
the  Telecommunications  Provider 
rece>\'Lng  the  extension  to  comply  with 
the  Modemizatioa  Plan.  Extensions 
shall  be  granted  only  on  a  case-by-case 
basis  and  shall  not  exceed  a  total  of  five 
years  from  the  first  extension  e>«cepl 
under  unusual  circumstances. 

(c)  Each  State's  Modernization  Plan 
shall  include  a  strategic  development 
proposal  for  rebuilding  the  Public 
Switched  Network  within  the  State.  The 
strategic  development  proposal  shall 
provide  all  Telecommunications 
Providers  in  the  State  the  Plan 
Developer's  vision  of  a  State 
telecommunications  structure  for  the 
future.  Within  the  scope  of  {>aragraph 
(d)  of  §  1751.101  of  this  subpart,  the 
Modernization  Plan  shall  state  whether 
all  TeIe<:ommunicatioas  Providers  in 
the  State  are  required  to  construct  their 
systems  in  a  manner  consisterit  with  the 
strategic  development  proposal. 

(d)  The  Modernization  Plan  must 
require  that  the  design  of  the  Public 
Switched  Network  allow  for  the 
expeditious  deployment  and  integratiou 
of  such  emerging  technologies  as  may 
from  time  to  time  become  commercially 
feasible. 

(e)  The  Modernization  Plan  must 
provide  guidelines  to 
Telecommunications  Providers  for  the 
development  of  affordable  tariffs  for 
medical  links  and  distance  learning 
serx'ices. 

(f)  With  regard  to  the  uniform 
deployment  requirement  set  forth  in 
paragraph  (a)(5)  of  this  section,  if 
services  cannot  be  deployed  at  the  same 
time,  only  the  minimum  feasible 
interval  of  time  shall  separate 
availabihty  of  the  services  in  rural  and 
nonrural  areas. 

(g)  Short-term  requirements.  (l)The 
"short-term  requirements  start  date"  is 
the  date  one  year  after  the  date  REA 
approves  the  Modernization  Plan  for  the 
State. 

(2)  AU  EactUties  providing  Wireline 
Service  whoi)>'  or  partially  constructed 
or  reconstructed  after  the  ^ort-timn 
requirements  start  date,  even  if  the 
construction  began  before  such  date. 
shall  be  constructed  so  that: 

(i)  Every  subscriber  can  be  provided 
1 -party  service.  Existing  party  line 
subscribers  would  be  allowed  to 
maintain  party  hne  service  only  if  they 
requested  it  and  approval  is  granted  by 
the  PUC. 

(ii)  Twisted-pair  copper  plant  is  non- 
loaded,  unless  the  PUC.  in  the  case  of 
a  PUC  or  State  Legislature-developed 
Modernization  Plan.,  or  the  REA.  in  the 
case  of  a  REA  Borrower-developed 


Modernization  Plan,  determines,  on  a 
case-by -case  basis,  after  written  request 
from  a  Telecommunications  Provider, 
that  the  Telecooununications  Provider 
should  be  granted  additional  time 
because  either  the  best  available 
telec-ommunications  technology  lacks 
the  capability  to  enable  the 
Telecommunications  Provider  to 
comply  with  this  requirement  or 
complying  with  this  requirement  would 
impose  prohibitive  cost  on  the 
Telecommunications  Provider. 

(3)  All  switching  equipment  installed 
by  a  Telecommunications  Provider  after 
the  short-term  requirements  start  date 
shall  contain  the  hardware,  but  not 
necessarily  the  software,  to  be  capable 
of: 

(i)  Switching  1.544  Mb/sec;.  UafBc 

(ii)  Providing  custom  calling  features. 
At  a  minimum,  custom  calling  features 
must  include  call  Waiting,  call 
forwarding,  abbreviated  dialing,  and 
three-way  calling. 

(iii)  Providing  E911  service  when 
required  by  any  local  govermnent  for 
areas  served  by  the  Telecommunications 
Provider. 

(h)  Medium-term  requirementa.  (1) 
The  "medium-term  requirements  start 
date"  is  the  date  six  years  after  the  date 
REA  approves  the  Modernization  Plan 
for  the  State,  or  such  earlier  date  as  the 
Modernization  Plan  shall  provide. 

(2)  All  facilities  providing  Wireline 
Service  wholly  or  partially  constructed 
or  retionstructed  after  the  medium-term 
requirements  start  date,  even  if  the 
construction  began  before  such  date, 
shall  be  constructed  so  that: 

(i)  Switched  1.544  Mb/sec  service  is 
available  to  any  subscriber.  Available 
means  the  service  will  be  provided  on 
demand  after  a  reasonable  waiting 
period. 

(ii)  The  system  does  not  rely 
exclusively  on  local  power  at  tlie 
subscriber  end.  There  must  be  sufficient 
system  power  to  operate  subscriber 
voice  service  during  electric  utility 
power  outages. 

(3)  No  later  than  the  medium-term 
start  date,  all  switching  equipment  must 
be  provisioned  with  the  necessary  - 
hardware  to  be  capable  of  providing 
E911  service  when  required  by  any  local 
government  for  areas  served  by  the 
Telecommunications  Provider. 

(i)  Long-term  reqairements.  (1)  The 
"long-term  requirements  start  date"  is 
the  date  eleven  years  afler  the  date  REA 
approves  the  Medemixation  Ptan  for  the 
State,  or  such  earlier  date  as  the 
Modirnization  Plan  shall  provide. 

(2)  After  the  long-term  requirements 
start  date,  the  following  nequiremeots 
shall  apply  to  all  Wirebne  Service 
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provided  by  Telecommunications 
Providers: 

(i)  Telecommimications  Providers 
shall  eliminate  party  line  service. 

(ii)  Telephone  service  shall  be 
available  to  any  subscriber  at  1.544  Mb/ 
sec.  Available  means  the  service  vdll  be 
provided  on  demand  after  a  reasonable 
waiting  period. 

(iii)  No  service  lower  than  one  digital 
voice  circuit  (56-64  kb/sec)  shall  be 
oHered  as  a  new  service. 

(iv)  The  system  must  Jiot  rely 
exclusively  on  local  power  at  the 
subscriber  end.  There  must  be  sufficient 
system  power  to  operate  subscriber 
voice  service  during  electric  utility 
power  outages. 

Dated:  October  24. 1994. 
Bob  J.  Nash. 

Undersecretary,  Small  Community  and  Rural 
Development. 

IFR  Doc.  94-26761  Filed  10-26-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICF 

8  CFR  Part  3 

[AQ  Order  No.  1928-94] 

Executive  Office  for  Immigration 
Review;  Citizenship  Requirement  foi* 
Employment 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  requires 
that  employees  hired  by  the  Executive 
Office  for  Immigration  Review  (EOIR  or 
Agency)  be  citizens  of  the  United  States 
of  America.  This  rule  exempts  EOIR 
from  the  Immigration  Reform  and 
Control  Act  of  1986's  general 
prohibition  of  discrimination  based  on 
citizenship  status  and  supplements 
Executive  Order  11935  which  requires 
United  States  citizenship  for  almost  all 
Federal  employees  in  the  competitive 
service. 

DATES:  Written  comments  must  be 
received  on  or  before  November  28, 
1994. 

ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  Gerald  5. 
Hurwitz,  Counsel  to  the  Director, 
Executive  Office  for  Immigration 
Review.  Suite  2400.  5107  Leesburg  Pike. 
Falls  Church,  Virginia  22041. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  Hurwitz.  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike.  Falls  Church.  Virginia 
22041.  Telephone:  (703)  305-0470. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  authorizes  EOIR  to 
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rec  uire  its  employees  and  volunteers  to 
be  :itizens  of  the  United  States  of 
An  erica.  Because  the  central  task  of  this 
Ag  sncy  is  adjudicating  immigration- 
reli  ited  cases.  Agency  employees  and 
vol  Linteers  often  have  access  to  sensitive 
infi  irmation  and  handle  complex  and 
sen  sitive  immigration  issues.  It  is 
im  »erative  that  individuals  who  work  at 
EO  R,  either  as  employees  or  volunteers, 
del  lonstrate  their  allegiance  to  the 
Un  ted  States  by  being  able  to  document 
that  they  are  United  States  citizens. 
Pui  suant  to  E.O.  11935,  41  FR  37301 
(19  '6),  the  Executive  Branch  requires 
Un  ted  States  citizenship  for  employees 
hir  fd  in  the  competitive  service.  This 
pro  Dosed  rule  extends  the  citizenship 
req  lirement  to  all  EOIR  employees  and 
vol  inteers.  The  rule  exempts  EOIR  from 
the  prohibition  of  discrimination  based 
on  I  ;itizenship  status,  pursuant  to  the 
pro  :edures  established  by  the 
Imi  ligration  Reform  and  Control  Art  of 
19f  B.  8  U.S.C.  1324b(a)(2)(C). 

/  dditionally,  this  proposed  rule 
allc  ws  the  Agency  to  exercise  its 
dis(  ration  to  hire  non-citizens  when 
nee  jssary  to  accomplish  the  Agency's 
mis  sion.  For  example,  this  rule  would 
per  nit  the  Director  of  the  Agency  to 
aut  lorize  hiring  an  interpreter  skilled  in 
the  English  language  and  an  unusiual 
fore  ign  language  when  a  United  States 
citi;  ;en  interpreter  is  not  available. 

h  sertion  of  this  rule  requires  a  slight 
reoi  ganization  of  8  CFR  part  3. 

T  lis  rule  does  not  have  a  significant 
adv  jrse  economic  impact  on  a 
sub  itantial  number  of  small  entities.  5 
U.S  C.  605(b). 

1  lis  rule  has  been  drafted  and 
rev  »wed  in  accordance  with  E.O.  12866 
seel  ion  1(b),  Principles  of  Regulation. 
The  Attorney  General  has  determined 
thai  this  rule  is  not  a  "significant 
regi  latory  action"  under  E.O.  12866, 
sect  ion  3(f),  Regulatory  Planning  and 
Rev  ew,  and  accordingly  this  rule  has 
not  jeen  reviewed  by  the  Office  of 
Mai  agement  and  Budget. 

T  lis  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
govi  (mment  and  the  States,  or  on  the 
dist  ibution  of  power  and 
resf  onsibilities  among  the  various 
leve  Is  of  government.  Therefore,  in 
acc«  rdance  with  E.O.  12612.  it  is 
det*  rmined  that  this  rule  does  not  have 
suff  cient  federalism  implication  to 
war  ant  the  preparation  of  a  Federalism 
Ass  !ssment. 

List  of  Subjects  in  8  CFR  Part  3 

Alministrative  practice  and 
proiedure.  Immigration,  Organization 
and  functions  (Government  agencies). 


PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3  of 
title  8  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C  1103, 
1252  note.  1252b,  1324b.  1362;  28  U.S.C.  509. 
510, 1746:  sec.  2.  Reorg.  Flan  No.  2  of  1950. 
3  CFR  1949-1953  Comp.,  p.  1002. 

.2.  Section  3.0  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  heading  and 
by  adding  a  new  paragraph  (b)  to  read 
as  follows: 

§  3.0    Executive  Office  for  Immigration 
Review. 

(a)  Organization.  *  *  * 

(b)  Citizenship  Requirement  for 
Employment.  (1)  An  application  to  work 
at  the  Executive  Office  for  Immigration 
Review  (EOIR  or  Agency),  either  as  an 
employee  or  as  a  volunteer,  must 
include  a  signed  affirmation  from  the 
applicant  that  he  or  she  is  a  citizen  of 
the  United  States  of  America.  Upon  the 
Agency's  request,  the  applicant  must 
document  United  States  citizenship. 

(2)  The  Director  of  EOIR  may.  by 
explicit  written  determination  and  to 
the  extent  permitted  by  law,  authorize 
the  appointment  of  an  alien  to  an 
Agency  position  when  necessary  to 
accomplish  the  work  of  EOIR. 

Dated:  October  18, 1994. 
Janet  Reno, 
Attorney  General. 
[FR  Doc.  94-26630  Filed  10-26-94;  8:45  ami 

BILLIMQ  CODE  4410-01-M 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parti 
[Notice  1994-15] 

Privacy  Act;  Implementation 

AGENCY:  Federal  Election  Commission. 
ACTION:  Proposed  rule  with  request  for 
comments. 


summary:  The  Federal  Election 
Commission  ("Commission"  or  "FEC") 
is  establishing  a  new  system  of  records 
under  the  Privacy  Act  of  1974, 
"Inspector  General  Investigative  Files 
(FEC  12)",  to  consist  of  the  investigatory 
files  of  the  Commission's  Office  of  the 
Inspector  General  ("OIG").  The 
Commission  proposes  to  exempt  this 
new  system  of  records  from  certain 
provisions  of  the  Privacy  Act  of  1974 
("Act"). 

DATES:  Comments  must  be  received  on 
or  before  November  28. 1994. 
ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
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Propper,  Assistant  General  Counsel,  999 
E  Street,  NW.,  Washington,  DC  20463. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  SUeet,  NW.. 
Washington.  DC  20463.  (202)  219-3690 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  Elsewhere 
in  today's  Federal  Register,  the 
Commission  is  publishing  a  notice  to 
establish  a  proposed  system  notice  to 
establish  a  new  system  of  records.  FEC 
12,  "Office  of  Inspector  General 
Investigative  Files."  under  the  Privacy 
Act,  5  U.S.C.  552a,  as  amended.  The 
following  proposed  amendment  of  the 
Commission's  Privacy  Act  regulations  at 
11  CFR  1.14  is  necessary  to  exempt  the 
new  system  of  records  from  certain 
provisions  of  that  Act. 

The  Privacy  Act  and  the  ' 
implementing  regulations  require, 
among  other  things,  that  the 
Commission  provide  notice  when  • 
collecting  information,  account  for 
certain  disclosures,  permit  individuals 
access  to  their  records,  and  allow  them 
to  request  that  the  records  be  amended. 
These  provisions  could  interfere  with 
the  conduct  of  OIG  investigations  if 
applied  to  the  OIG's  maintenance  of  the 
proposed  system  of  records. 

Accordingly,  the  Commission 
proposes  to  exempt  FEC  12  from  these 
requirements  under  sections  (j)(2)  and 
(k)(2)  of  the  Act.  Section  (j)(2),  5  U.S.C. 
552a(j)(2),  exempts  a  system  of  records 
maintained  by  "the  agency  or 
component  thereof  which  performs  as 
its  principal  function  any  activity 
pertaining  to  enfoiipement  of  criminal 
laws*  *  *."  Section  (k)(2),  5  U.S.C. 
552a(k)(2),  exempts  a  system  of  records 
consisting  of  "investigatory  materials 
compiled  for  law  enforcement 
purposes."  where  such  materials  are  not 
within  the  scope  of  the  ( j)(2)  exemption 
pertaining  to  criminal  law  enforcement. 

The  proposed  system  of  records 
consists  of  information  covered  by  the 
(j){2)  and  (k)(2)  exemptions,  the  OIG 
investigatory  files  are  maintained 
pursuant  to  official  investigational  and 
law  enforcement  functions  of  the 
Commission's  Office  of  Inspector 
General  under  authority  of  the  1988 
amendments  to  the  Inspector  General 
Act  of  1978.  See  Public  Law  100-504. 
amending  Public  Law  95-452.  5  U.S.C. 
app.  The  OIG  is  an  office  within  the 
Commission  that  performs  as  one  of  its 
principal  functions  activities  relating  to 
the  enforcement  of  criminal  laws.  In 
addition,  the  OIG  is  responsible  for 
investigating  a  wide  range  of  non- 
criminal law  enforcement  matters. 
including  civil,  administrative,  or 
regulatory  violations  and  similar 


wrongdoing.  Access  by  subject 
individuals  and  others  to  this  system  of 
records  could  substantially  compromise 
the  effectiveness  of  OIG  investigations, 
and  thus  impede  the  apprehension  and 
successful  prosecution  or  discipline  of 
persons  engaged  in  fraud  or  other  illegal 
activity. 

For  these  reasons,  the  Commission  is 
proposing  to  exempt  proposed  FEC  12 
under  exemptions  (j)(2)  and  (k)(2)  of  the 
Privacy  Act,  by  adding  a  new  paragraph 
(b)  to  11  CFR  1.14,  the  section  in  which 
the  Commission  specifies  its  systems  of 
records  that  are  exempt  under  the  Act. 
Where  applicable,  section  (j)(2)  may  be 
invoked  to  exempt  a  system  of  records 
from  any  Privacy  Act  provision  except: 
5  U.S.C.  552a(b)  (conditions  of 
disclosure);  (c)  (1)  and  (2)  (accounting  of 
disclosures  and  retention  of  accounting, 
respectively);  (e)(4)  (A)  throu^  (F) 
(system  notice  requirements);  (e)  (6),  (7), 
(8),  (10)  and  (11)  (certain  agency 
requirements  relating  to  system 
maintenance);  and  (i)  (criminal 
penalties).  Section  (k)(2)  may  be 
invoked  to  exempt  a  system  of  records 
from:  5  U.S.C.  552a(c)(3)  (mabng 
accounting  of  disclosures  available  to 
the  subject  individual);  (d)  (access  to 
records);  (e)(1)  (maintaining  only 
relevant  and  necessary  information; 
(e)(4)  (G),  (H),  and  (I)  (notice  of  certain 
procedures),  and  (0  (promulgation  of 
certain  Privacy  Act  rules).  The  proposed 
language  notes  these  specific  exceptions 
and  exemptions. 

The  Commission  welcomes  comments 
on  any  aspect  of  this  proposed  rule. 

Certification  of  No  EGfect  Pursuant  to  5 
U.S.C  605(b)  (Regulatory  Flexibility 
Act) 

The  Commission  certifies  that  the 
proposed  rules  will  not,  if  adopted,  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  the  Privacy  Act 
applies  only  to  "individuals,"  and 
individuals  are  not  "small  entities" 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  11  CFR  Part  1 

Privacy. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
chapter  I  of  title  11  of  the  Code  of 
Federal  Regulations  as  follows: 

PARTI-PRIVACY  ACT 

1.  The  authority  citation  for  part  1 
would  continue  to  read  as  follows: 

.     Authority:  5  U.S.C.  5S2a. 

2.  Section  1.14  would  be  amended  by 
redesignating  paragraph  (b)  as  paragraph 


(c),  and  by  adding  new  paragraph  (b)  to 
read  as  follows: 

$1.14    Specific  exemptions. 

•  *        •        *        * 

(b)(1)  Pursuant  to  5  U.S.C.  552a(j)(2). 
records  contained  in  FEC  12.  Office  of 
Inspector  General  Investigative  Files,  are 
exempt  from  the  provisions  of  5  U.S.C. 
552a,  except  subsections  (b),  (c)  (1)  and 
(2),  (e)(4)  (A)  through  (F).  (e)  (6),  (7),  (9). 
(10).  and  (11).  and  (i).  and  the 
corresponding  provisions  of  11  CFR  part 
1,  to  the  extent  this  system  of  records 
relates  in  any  way  to  the  enforcement  of 
criminal  laws. 

(2)  Pursuant  to  5  U.S.C.  552a(k)(2), 
FEC  12,  Office  of  Inspector  General 
Investigative  Files,  is  exempt  fitjm  552a 
(c)(3),  (d),  (e)(1),  (e)(4)  (G),  (H).  and  (I), 
and  (f),  and  the  corresponding 
provisions  of  11  CFR  part  1,  to  the 
extent  the  system  of  records  consists  of 
investigatory  material  compiled  for  law 
enforcement  purposes,  except  for 
material  that  falls  within  the  exemption 
included  in  paragraph  (b)(1)  of  this 
section. 

•  •        •        •        •  1 

Dated:  October  24. 1994. 
Trevor  Potter. 
Chairman. 
(FR  Doc.  94-26614  Filed  10-26-94;  8:45  am) 

BILLING  C006  671S-01-M 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parts  121  and  124 

Small  Business  Size  Regulations; 
Minority  Small  Business  and  Capital 
Ownership  Development  Assistance 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  extends  the 
comment  period  on  its  proposed  rule 
that  would  amend  both  eligibility 
requirements  for  and  contractual 
assistance  provisions  within  the  SBA's 
section  8(a)  program,  and  that  was 
published  in  the  Federal  Register  on 
August  30, 1994,  59  FR  44652. 
DATES:  The  date  for  the  receipt  of 
comments  pertaining  lo  the  proposed 
rule  published  at  59  FR  44652  has  been 
extended  from  September  29, 1994. 
Comments  must  now  be  submitted  on  or 
before  November  28.  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Herbert  L.  Mitchell,   . 
Associate  Administrator.  Office  of 
Minority  Enterprise  Development.  U.S. 
Small  Business  Administration,  409  3rd 
Street,  SW,  Washington.  DC  20416. 
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FOR  FURTHER  INFORMATION  CONTACT: 

OfHce  of  Minority  Enterprise 
Development.  (202)  205-6410. 
SUPPLEMENTARY  INFORMATION:  On  August 
30, 1994.  SBA  published  a  proposed 
rule  to,  among  other  things,  (1)  make 
several  clar  fications  of  the  eligibility 
requirements  for  admission  to  SBA's 
8(a)  program,  the  need  for  which  has 
been  identified  by  SBA  through  the 
practical  experience  gained  in  operating 
the  program  and  in  defending  the 
agency's  actions  in  8(a)  eligibility 
appeals  brought  before  SBA's  Office  of 
Hearings  and  Appeals,  (2)  &uthorize 
participation  by  business  concerns 
owned  by  Community  Development 
Corporations  in  the  8(a)  program  in 
accord  with  42  U.S.C.  9815,  and  (3) 
make  several  changes  to  the  8(a) 
contractual  assistance  requirements, 
including  eliminating  8(a)  support 
levels  and  the  concepts  of  local  buy  and 
national  buy  8(a)  requirements. 

The  rule  required  that  comments 
concerning  its  proposed  provisions  be 
submitted  to  SBA  for  review  on  or 
before  November  28,  1994.  SBA  has 
received  a  number  of  comments  stating 
that  the  30-day  conoment  period  was 
insufRcient  to  properly  address  all  of 
the  proposal,  and  requesting  that  the 
comment  period  be  extendi.  In  light  of 
the  fact  that  the  end  of  the  comment 
period  coincided  with  the  end  of  the 
Federal  fiscal  year,  a  very  busy  time  for 
nny  business  concerns  contracting  with 
the  Federal  Government,  SBA  concurs 
that  an  extension  of  the  comment  period 
for  this  rule  is  appropriate.  Thus.SBA 
is  extending  the  comment  period  for  an 
additional  30  days  from  the  date  this 
notice  is  published  in  the  Federal 
Register. 

Dated;  October  13, 1994. 
Philip  Lader, 
Administrator. 
IFR  Doc.  94-26611  Piled  10-26-94;  8:45  amj 

BiLUNO  CODE  a02S-01-M 


TENNESSEE  VALLEY  AUTHORITY 
18  CFR  Part  1310 

Administrative  Cost  Recovery 

AGENCY:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Proprosed  rule. 


SUMMARY:  TVA  proposes  to  amend  its 
administrative  cost  recovery  regulations 
by:  Adding  a  provision  requiring 
payment  to  TVA  of  nonrefimdable 
application  processing  fees  to  recover 
the  costs  of  reviewing  plans  for  the 
construction,  operation,  or  maintenance 
of  dams,  appurtenant  works,  or  other 


ibstructions  affecting  navigation,  flood 
xmtrol.  or  public  lands  or  reservations 
n  the  Tennessee  River  system  under 
Section  26a  of  the  TVA  Act;  eliminating 
I  :ost  recovery  exemptions  for 
igriculturai  licenses;  firewood  cutting 
lermits;  permits  for  the  nonexclusive 
hort-term  use  of  TVA  land;  conveyance 
»r  abandonment  of  TVA  land  or 
andrights  to  States,  municipaUties,  and 
Kilitical  subdivisions  and  agencies 
hereof;  and  use  of  TVA  land  for  utility 
ine  crossings;  authorizing  the 
jesponsible  land  manager  to  establish  a 
Itandard  charge  for  each  category  of 
iction  rather  than  determining  the 
Ictual  administrative  costs  for  each 
individual  action;  increasing  the  range 
if  fees  for  certain  actions. 
I  The  implementation  of  these 
■Bgulations  would  allow  TVA  to  recover 
more  of  its  administrative  costs  incurred 
n  processing  certain  actions  from  those 
lersons  who  directly  benefit  from  the 
ctions. 

lATES:  Comments  must  be  submitted  on 
Or  before  November  28, 1994.  The 
I  roposed  effective  date  is  January  31. 
1995. 

*  DDRESSES:  Comments  should  be  sent  to 
I  lavid  L.  Pack,  Manager  of  Reservoir 
I  and  Management.  Tennessee  Valley 
i  lUthority,  17  Ridgeway  Road.  Norris, 
'  ennessee  37828. 
f  OR  FURTHER  INFORMATION  CONTACT: 

I  lavid  L.  Pack.  Manager  of  Reservoir 

I  and  Management,  (615)  632-1602. 

!  UPPLEMENTARY  INFORMATION:  In  order  to 

y  elp  ensure  that  TVA  land  management 

a  nd  permitting  activities  are  self- 

s  istaining  to  the  full  extent  possible,  the 

a  ;ency  has  determined  that  its 

a  iministrative  cost  recovery  regulations 

s  lould  be  expanded  to  include  a 

1  roader  range  of  use.  disposal,  and 

I  ermitting  activities.  This  determination 

i   consistent  with  the  objectives  of  the 

c  jrrent  administration  to  increase 

^  jvernment  efficiency  and  to  recover 

t  le  costs  of  government  services  from 

t  lose  who  most  directly  benefit  from  the 

s  srvices. 

Persons  who  wish  to  construct  dams, 
a  ipurtenant  works,  or  other 
c  jstructions  in  or  along  the  Tennessee 

1  iver  system  are  required  by  Section 

2  ja  of  the  TVA  Act  of  1933,  as 

a  nended,  to  obtain  TVA's  approval  of 
f  lans  for  the  proposed  activity  prior  to 
c  instruction.  TVA's  administrative  cost 
recovery  regulations  currently  provide 
fi  ir  recovery  of  costs  of  actions  taken  by 
1 VA  to  approve  obstructions 
c  instructed  without  prior  approval  of 
p  ans.  In  order  to  help  ensure  that  the 
a  jency's  entire  Section  26a  permitting 
p  rogram  is  self-sustaining  to  the  full 
e  itent  possible,  TVA  now  proposes  to 


recover  the  costs  of  processing  permits 
for  proposed  obstructions  as  well  as 
after-the-fact  permit  processing.  The 
proposed  amendment  would  allow  the 
responsible  land  manager  to  set  a 
standard  permit  processing  fee,  which 
would  be  payable  upon  submission  of  a 
permit  application  and  would  be 
nonrefun«iable,  regardless  of  whether  or 
not  the  plans  are  approved  by  TVA. 

It  is  presently  envisioned  that  the 
standard  application  processing  fee  for 
private  noncommercial  Section  26a 
permit  proposals  would  be  $100,  and 
the  standard  fee  for  commercial, 
industrial,  and  public  Section  26a 
permit  application  processing  would  be 
$500.  These  proposed  fees  are  based  in 
part  upon  a  preliminary  review  of  costs 
incurred  by  TVA  in  processing  these 
permits.  In  addition.  TVA  examined 
prevailing  permit  application  fees  by 
conducting  a  comparative  analysis 
siu^ey  of  40  other  agencies  and  utilities. 
In  adjusting  apphcation  processing  fees 
and  in  establishing  standard  fees  for 
other  applicable  activities,  the 
responsible  land  manager  will  examine 
average  costs  incurred  in  conducting  the 
various  activities. 

TVA  presently  charges  a  $2  per 
applicant  administrative  fee  for  quota 
deer  hunts  and  quota  turkey  hunts  at 
Land  Between  The  Lakes.  The  purpo.se 
of  this  fee  is  to  recover  the  cost  of 
processing  applications,  conducting  a 
computerized  drawing,  and  mailing 
notification  of  selection  status.  TVA 
proposes  the  application  fee  increase 
from  $2  to  a  range  of  $5  to  $25.  This 
range  will  allow  TVA  to  recover 
increasing  costs  of  conducting  the 
drawings  and  hunts,  and  allow  a  range 
of  pricing  for  special  hunts  and 
drawings. 

The  proposed  eHiective  date  of  this 
action  is  January  31, 1995.  Applications 
received  prior  to  this  date  will  be 
processed  under  the  regulations  in  effect 
at  the  time  of  receipt  of  the  application. 

List  of  Subjects  in  18  CFR  Part  1310 

,  Government  property.  Hunting. 

For  the  reasons  set  out  in  the 
preamble.  18  CFR  Part  1310  is  proposed 
to  be  revised  to  read  as  follows: 

PART  1310— ADMINISTRATIVE  COST 
RECOVERY 

1310.1  Purpose. 

1310.2  Application. 

1310.3  Assessment  of  administrative 
charge. 

Authority:  16  U.S.C  831-831dd;  31  U.S.C 
9701. 
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§1310.1    Purpose. 

The  purpose  of  the  regulations  in  this 
part  is  to  establish  a  schedule  of  fees  to 
be  charged  in  connection  with  the 
disposition  and  uses  of,  and  activities 
affecting,  real  property  in  TVA's 
custody  or  control;  approval  of  plans 
under  Section  26a  of  the  Tennessee 
Valley  Authority  Act  of  1933,  as 
amended  (16  U.S.C.  831y-l);  and 
certain  other  activities  in  order  to  help 
ensure  that  such  activities  are  self- 
sustaining  to  the  full  extent  possible. 

§1310.2    Application. 

(a)  General.  TVA  will  undertake  the 
following  actions  only  upon  the 
condition  that  the  applicant  pay  to  TVA 
such  administrative  charge  as  the  Vice- 
President  of  Land  Management  or  the 
Manager  of  Power  Properties 
(hereinafter  "responsible  land 
manager"),  as  appropriate,  shall  assess 
in  accordance  with  §  1310.3;  provided, 
however,  that  the  responsible  land 
manager  may  waive  payment  where  he/ 
she  determines  that  there  is  a 
corresponding  benefit  to  TVA  or  that 
such  waiver  is  otherwise  in  the  public 
interest: 

(1)  Conveyance  and  abandonment  of 
TVA  land  or  landrights. 

(2)  Licenses  and  other  uses  of  TVA 
land  not  involving  the  disposition  of 
TVA  real  property  or  interests  in  real 
property. 

(3)  Actions  taken  to  suffer  the 
presence  of  unauthorized  fills  and 
structures  over,  on,  or  across  TVA  land 
or  landrights,  and  including  actions  not 
involving  the  abandonment  or  disposal 
of  TVA  land  or  landrights. 

(4)  Actions  taken  to  approve  fills, 
structures,  or  other  obstructions  under 
Section  26a  of  the  Tennessee  Valley 
Authority  Act  of  1933.  as  amended  (16 
U.S.C.  831y-l),  and  TVA's  regulations 
issued  thereunder  at  part  1304  of  this 
chapter. 

(b)  Exemption.  An  administrative 
charge  shall  not  be  made  for  the 
following  actions: 

(1)  Conveyances  pursuant  to  section 
4(k)(d)  of  the  Tennessee  Valley 
Authority  Act  of  1933,  as  amended  (16 
U.S.C.  831c(k){d)). 

(2)  Releases  of  unneeded  mineral  right 
options. 

(3)  TVA  phosphate  land  and  mineral 
transactions. 

(4)  Permits  and  licenses  for  use  of 
TVA  land  by  distributors  of  TVA  power. 

(c)  Quota  deer  hunt  and  turkey  hunt 
applications.  Quota  deer  hunt  and 
turkey  hunt  permit  applications  will  be 
processed  by  TVA  if  accompanied  by 
the  fee  prescribed  in  §  1310.3(d). 


§1310.3    Assessment  of  administrative 
chargs. 

(a)  Range  of  charges.  Except  as 
otherwise  provided  in  this  part,  the 
responsible  land  manager  shall  assess  a 
charge  which  he/she  determines  in  his/ 
her  sole  judgment  to  be  approximately 
equal  to  the  administrative  costs 
incurred  by  TVA  for  each  action 
including  both  the  direct  cost  to  TVA 
and  applicable  overheads.  In 
determining  the  amount  of  such  charge, 
the  responsible  land  manager  may 
establish  a  standard  charge  for  each 
category  of  action  rather  than 
determining  the  actual  administrative 
costs  for  each  individual  action.  The 
standard  charge  shall  be  an  amount 
approximately  equal  to  T\'A's  actual 
average  administrative  costs  for  the 
category  of  action.  Charges  shall  be  not 
less  than  the  minimum  or  greater  than 
the  maximum  amount  specified  herein, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section. 

(1)  Land  transfers— S500-$10.000. 

(2)  Use  permits  or  licenses— $50- 
$5,000. 

(3)  Actions  taken  to  approve  plans  for 
fills,  structures,  or  other  obstructions 
under  Section  26a  of  the  TVA  Act— 
$100-$5,000. 

(4)  Abandonment  of  transmission  line 
easements  and  rights-of-way— $100- 
$1,500. 

(5)  Quota  deer  hunt  or  turkey  hunt 
applications — $5-$2S. 

(b)  Basis  of  charge.  The  administrative 
charge  assessed  by  the  responsible  land 
manager  shall,  to  the  extent  applicable, 
include  the  following  costs: 

(1)  Appraisal  of  the  land  or  landrights 
affected; 

(2)  Assessing  applicable  rental  fees; 

(3)  Compliance  inspections  and  other 
field  investigations; 

(4)  Title  and  record  searches; 

(5)  Preparation  for  and  conducting 
public  auction  and  negotiated  sales; 

(6)  Mapping  and  suneying; 

(7)  Preparation  of  conveyance 
instrument,  permit,  or  other 
authorization  or  approval  instrument; 

(8)  Coordination  of  the  proposed 
action  within  TVA  and  with  other 
Federal,  State,  and  local  agencies; 

(9)  Legal  review;  and 

(10)  Administrative  overheads 
associated  with  the  transaction. 

(c)  Assessment  of  charge  when  actual 
administrative  costs  significantly  exceed 
established  range.  When  the  responsible 
land  manager  determines  that  the  actual 
administrative  costs  are  expected  to 
significantly  exceed  the  range  of  costs 
established  in  paragraph  (a)  of  this 
section,  such  manager  shall  not  proceed 
with  the  TVA  action  until  agreement  is 
reached  on  payment  of  a  charge 


calculated  to  cover  TVA's  actual 
administrative  costs. 

(d)  Quota  deer  hunt  and  turkey  hunt 
application  fees.  A  fee  for  each  person 
in  the  amount  prescribed  by  the 
responsible  land  manager  must 
accompany  the  completed  application 
form  for  a  quota  deer  hunt  and  turkey 
hunt  permit.  Applications  will  not  be 
processed  unless  accompanied  by  the 
correct  fee  amount.  No  refunds  will  be 
made  to  unsuccessful  applicants,  except 
that  fees  received  after  the  application 
due  date  will  be  refunded. 

(e)  Additional  charges.  In  addition  to 
the  charges  assessed  under  this  part, 
TVA  may  impose  a  charge  in  connection 
with  environmental  reviews  or  other 
environmental  investigations  it 
conducts  under  its  policies  or 
procedures  implementing  the  National 
Environmental  Policy  Act.  (42  U.S.C. 
4321  et  seq.) 

Dated:  October  20. 1994. 
David  L.  Pack, 

Manager.  Resenoir  Land  Management. 
[PR  Doc.  94-26669  Filed  10-26-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 

Texas  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  Rule;  Reopening  and 
Extension  of  Public  Comment  Period  on 
Proposed  Amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
additional  explanatory  information  and 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Texas 
regulatory  program  (hereinafter,  the 
"Texas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  additional 
explanatory  information  and  revisions 
for  Texas'  proposed  rules  and  statute 
pertain  to  ownership  and  control.  The 
amendment  is  intended  to  revise  the 
Texas  program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
SMCRA. 

This  document  sets  forth  the  times 
and  locations  that  the  Texas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection  and  dates  and  times  of  the 
reopened  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  pro(>osed  amendment. 
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DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.s.t,  November 
14. 1994. 

AOOnESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Texas  program ,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100 
East  Slielly  Drive,  Suite  550,  Tulsa, 
OK  74135,  Telephone:  (918)  581- 
6430; 
Railroad  Commission  of  Texas,  Surface 
Mining  and  Reclamation  Division, 
Capitol  Station,  P.O.  Drawer  12967. 
Austin.  TX  78711,  Telephone:  (512) 
463-6900. 
FOR  FURTHER  INFORMA-PON  CONTACT: 
James  H.  Moncrief,  Telephone:  (918) 
581-6430. 

SUPPtEMBfTARV  INFORMATION: 

I.  Background  on  the  Texas  Pro-am 

On  February  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  General  background 
information  on  the  Texas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Texas 
program  can  be  found  in  the  February 
27, 1980.  Federal  Register  (45  FR 
12998).  Subsequent  actions  concerning 
Texas'  program  and  program 
amendments  can  be  found  at  30  CFR 
943.15  and  943.16. 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  May  24. 1994, 
(Administrative  Record  No.  TX-576), 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  in  response  to  required 
program  amendments  at  30  CFR 
943.16(c)  (1)  and  (2),  (d).  (0.  (j)(l).  (2), 
(3),  and  (4).  (r),  and  (s)  (59  FR  13200, 
March  21. 1994).  The  ownership  and 
control  provisions  of  the  Texas  Coal 
Mining  Regulations  (TCMR)  at  16  Te«s 
Administrative  Code  (TAC)  §  11.221  and 
of  the  Texas  Surface  Coal  Mining  and 
Reclamation  Act  (TSCMRA)  at  Article 
5920-11  of  the  Texas  Revised  Civil 
Statutes  Annotated  that  Texas  proposed 
to  amend  were:  TCMR  §  778.1 16(mJ, 
identification  of  interests  and 
compliance  information;  TCMR 
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§  7(86.21 5(e)  and  (f),  review  of  permit 
apblications;  TCMR  786.216(1)  through 
(nl  criteria  for  permit  approval  or 
de  lial;  TCMR  §  788.225(f),  (g),  and  (h), 
CO  nmission  review  of  outstanding 
pa  mits;  and  section  21(c)  of  TSCMRA, 
reforting  notices  of  violations  in  permit 
applications. 

OSM  announced  receipt  of  the 
prtposed  amendment  in  the  June  30, 
1994,  Federal  Register  (59  FR  33705) 
anjl  invited  public  comment  on  its 
ad  iquacy  (Administrative  Record  No. 
T>  -576.07).  The  public  comment 
pe  iod  ended  August  1, 1994. 

hiring  its  review  of  the  amendment, 
OJ  M  identified  concerns  relating  to  the 
prt  visions  of  the  rules  and  statute  at 
TC  MR  §  778.116(m).  identification  of 
inl  >rests  and  compliance  information; 
TC  VIR  §  786.215(e)(1),  review  of  permit 
ap  >lications:  TCMR  §  788.225(g), 
commission  review  of  outstanding 
permits;  and  section  21(c)  of  TSCMRA, 
rej  orting  notices  of  violations  in  permit 
ap  )lications.  OSM  notified  Texas  of  the 
coi  icems  by  letter  dated  August  11, 
19 14  (Administrative  Record  No.  TX- 
57  i.  12).  In  response  to  OSM's  concerns 
foi  these  provisions,  Texas,  in  a  letter 
da  od  October  6, 1994,  submitted  a 
re>  ised  amendment  (Administrative 
Re  »rd  No.  TX-576.13). 

'  exas  proposes  to  additionally  (1) 
n\  ise  TCMR  §  778.116(m)  and  TCMR 
§  7  )6.215(e)(l)  so  that  each  requires  an 
ap  )lication  to  list  violations  incurred  by 
th(  applicant  imder  all  SMCRA- 
ap  >roved  State  programs,  including  the 
Te  cas  program;  (2)  recodify  the 
pn  viously  proposed  second  sentence  of 
TC  ^  §  788.225(glas  (g)(1)  and 
su  paragraphs  (g)  (1)  through  (4)  as 
(g)  1)  (i)  through  (iv);  (3)  revise  TCMR 
§  7  J8.225(g)  to  provide  that  if  the 
Co  nmission  elects  to  rescind  an 
im  )rovidently  issued  permit  it  must 
sel  /e  the  permittee  with  a  notice  of  the 
pr(  posed  rescission  and  include  the 
rea  sons  under  TCMR  §  788.225(e)  for 
the  Commission's  findings;  (4)  revise 
TC  vlR  §  788.225(g)(g)(l)(iv)  to  require 
the  Commission  to  find  that,  in  addition 
to  I  evering  any  ownership  or  control 
lin  :  with  the  responsible  person,  the 
pel  mittee  does  not  continue  to  be 
res  lonsible  for  the  violation,  penalty,  or 
fee  and  (5)  recodify  previously 
pr{  posed  TCMR  §  788.225(h)  and  (i), 
res  )ectively.  as  TCMR  §  788.225(g)(2) 
an(  (h). 

Ill,  Public  CoinmeBt  Procedures 

C  ISM  is  reopening  the  comment 
pel  iod  on  the  proposed  Texas  program 
am  3ndment  to  provide  the  public  ah 
op  ortunity  to  reconsider  the  adequacy 
of  I  16  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 


accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Texas  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  at  locations  other 
than  the  Tulsa  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  » 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  AND  12550) 
and  the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  vnth  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  fpr  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  iti.ii 
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require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  FlextbUity  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certificatioi!  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  943 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  21. 1994. 

ChariM  E.  Sandberg, 

Acting  Assistant  Director,  Western  Supporf 
Center. 

jFR  Doc.  94-26603  Filed  10-26-94;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 

RIN  1840-AC09 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking: 
correction. 


SUMMARY:  On  October  13, 1994,  the 
Department  of  Education  pubHshed  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
Federal  Family  Education  Loan  (FFEL) 
Program  (59  FR  52038).  The  proposed 
rules  stated  that  there  were  no 
paperwork  requirements  contained  in 
the  regulations.  This  document  corrects 
the  "Paperwork  Reduction  Act  of  1980" 
section  for  those  regulations. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  bo 
addressed  to  Ms.  Patricia  Newcombe, 
Chief,  Federal  Family  Education  Loan 
Program  Section,  Loans  Branch,  U.S. 
Department  of  Education,  600 


Independence  Avenue,  Room  4310, 
Regional  Office  Building  3.  Washington, 
DC  20202-5343.  Comments  may  also  be 
sent  through  the  internet  to  "FFEL— 
OBRA@ed.gov." 

FOR  FURTHER  tNFORMATION  CONTACT:  Mr. 
Douglas  D.  Laine,  Program  Specialist, 
Federal  Family  Education  Loan  Program 
Section.  Loans  Branch.  U.S.  Department 
of  Education,  600  Independence 
Avenue.  SW..  Room  4310,  Regional 
Office  Building  3,  Washington.  DC 
20202-5343,  telephone:  (202)  708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Dattjd:  October  21 ,  1994. 

David  A.  Longanecker, 

AssistaiU  Secretary  for  Postsecoadary 
Education. 

1.  The  following  correction  is  made  in 
the  FR  Doc.  94-25363.  published  in  the 
Federal  Register  on  October  13, 1994 
(59  FR  52038). 

On  page  52041,  the  "Paperwork 
Reduction  Act  of  1980"  section  is 
corrected  to  read  as  follows: 

Paperwork  Reduction  Act  of  1980 

"Sections  682.305,  682.401,  and 
682.404  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  proposed  regulations  to 
the  Office  of  Management  and  Budget 
for  its  review.  (44  U.S.C.  3504(h)) 

The  proposed  regulations  affect 
schools,  lenders,  and  guaranty  agencies 
that  participate  in  the  FFEL  Program  as 
well  as  States  in  which  schools  with 
high  cohort  default  rates  are  located. 
These  proposed  regulations  do  not 
increase  annual  public  reporting 
burden. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok." 

(PR  Doc.  94-26581  FiJed  M)-26-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
(FRL-60M-1] 

Ocean  Dumping;  Proposed  Site 
Designation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  today  proposes  to 
designate  an  Ocean  Dredged  Material 
Disposal  Site  (ODMDS)  in  the  AtlanUc 
Ocean  offshore  Miami.  Florida,  as  an 
EPA-approved  ocean  dumping  site  for 
the  disposal  of  suitable  dredged 
material.  This  proposed  action  is 
necessary  to  provide  an  acceptable 
ocean  disposal  site  for  consideration  as 
an  option  for  dredged  material  disposal 
projects  in  the  greater  Miami,  Florida 
vicinity.  This  proposed  site  designation 
is  for  an  indefinite  period  of  time,  but 
the  site  is  subject  to  continuing 
monitoring  to  insure  that  unacceptable 
adverse  environmental  impacts  do  not 
occur. 

DATES:  Comments  must  be  received  on 
or  before  December  12, 1994. 
ADDRESSES:  Send  comments  to:  Wesley 
B.  Crum,  Chief,  Ctoastal  Programs 
Section,  Water  Management  Division. 
U.S.  Environmental  Protection  Agency. 
Region  IV,  345  Courtland  Street  NE.. 
Atlanta,  (Georgia  30365. 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA  Public  Information  Reference  Unit 

(PIRU),  Room  2904  (rear),  401  M 

Street  SW.,  Washington,  D.C.  20460. 
EPA/Region  IV,  345  Courtland  St.-eet 

NE.,  Atlanta,  (Georgia  30365. 
Department  of  the  Army,  Jacksonville 

District  Corps  of  Engineers,  400  West 

Bay  Street,  P.O.  Box  4970, 

Jacksonville,  FL  32232-0019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  McArthur,  404/347-35.55 
ext.  2056. 

SUPPLBIENTARY  INFORMATION: 
A.  Background 

Section  1 02  (c)  of  the  Mari  ne 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972.  as  amended,  33 
U.S.C.  1401  et  seq.,  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  disposal 
may  be  permitted.  Chi  October  1, 1986, 
the  Administrator  delegated  the 
authority  to  designate  ocean  disposal 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  sites  are 
located.  This  oroposed  designation  of  a 
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site  offshore  Miami,  Florida,  which  is 
within  Region  IV,  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
promulgated  under  MPRSA  (40  CFR 
Chapter  I,  Subchapter  H,  Section  228.4) 
state  that  ocean  dumping  sites  will  be 
designated  by  promulgation  in  this  Part 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11, 1977  (42  FR 
2461  [January  11, 1977]).  The  list 
established  the  existing  Miami  ("Miami 
Beach")  site  as  an  interim  site.  The  site 
is  now  listed  in  40  CFR  228.12(a)(3). 
Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments  within  45  days  of  the 
date  of  this  publication  to  the  address 
given  above. 

B.  EIS  Development 

Section  102(2)(C)  of  the  National 
Environmental  Policy  Act"(NEPA)  of 
1969.  as  amended,  42  U.S.C.  4321  et 
seq.,  requires  that  federal  agencies 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  proposals  for 
legislation  and  other  major  federal 
actions-signiftcantly  affecting  the 
quality  of  the  human  environment.  The 
object  of  NEPA  is  to  build  into  the 
Agency  decision  making  process  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions.  While 
NEPA  does  not  apply  to  EPA  activities 
of  this  type.  EPA  has  voluntarily 
committed  to  prepare  EISs  in 
connection  with  ocean  disposal  site 
designations  such  as  this  (see  39  FR 
16186  [May  7. 19741). 

EPA,  in  cooperation  with  the 
Jacksonville  District  of  the  U.S.  Army 
Corps  of  Engineers  (COE),  has  prepared 
a  Draft  EIS  (DEIS)  entitled  "Draft 
Environmental  Impact  Statement  for 
Designation  of  An  Ocean  Dredged 
Material  Disposal  Site  Located  Offshore 
Miami,  Florida."  On  September  7, 1990, 
the  Notice  of  Availability  (NOA)  of  the 
DEIS  for  public  review  and  comment 
was  published  in  the  Federal  Register 
(55  FR  36891  [September  7, 19901). 
Anyone  desiring  a  copy  of  the  EIS  may 
obtain  one  from  the  addresses  given 
above.  The  public  comment  period  on 
the  draft  EIS  was  to  have  closed  on 
October  22, 1990.  However,  the  closing 
date  was  changed  to  December  7. 1990 
due  to  a  request  by  the  State  of  Florida. 

EPA  received  12  comment  letters  on 
the  Draft  EIS.  There  were  three  main 
concerns  expressed  in  those  letters:  (1) 
Placement  of  beach  quality  sand  in  the 
O^DMDS;  (2)  potential  for  movement  of 
silt  and  clay  sized  particles  out  of  the 
disposal  area  and  onto  environmentally 
sensitive  hardbottoms  and  coral  reefs  to 
the  west  during  the  occurrence  of  Gulf 


Str  ;am  frontal  eddies;  and  (3)  disposal 
of  contaminated  sediments  from 
loc  itions  such  as  the  Miami  River. 
Co  icems  raised  by  the  State  of  Florida, 
reg  irding  use  of  suitable  material  for 
be<  ch  nourishment,  will  be  addressed  in 
the  FEIS.  EPA  concurs  with  the  State  of 
Flc  rida  regarding  the  use  of  suitable 
ma  ;erial  for  beach  nourishment,  in 
cir  :umstances  where  this  use  is 
pr<  ctical.  A  real-time  monitoring  system 
wi  1  be  instituted  by  the  Army  Corps  of 
En  [ineers  to  identify  the  occurrence  of 
Gu  f  Stream  frontal  eddies.  During  the 
oc<  urrence  of  such  eddies,  disposal  at 
the  ODMDS  will  discontinue.  Details  of 
thj  monitoring  plan  and  protocol  will 
be  ncluded  in  the  Site  Management  and 
M(  nitoring  Plan  as  part  of  the  FEIS. 
Be  ore  any  material  can  be  placed 
wi  hin  an  ODMDS,  it  must  be  evaluated 
am  I  shown  to  be  acceptable  for  ocean 
di!  posal  in  accordance  with  ocean 
du  nping  regulations  (40  CFR  227.13). 
Ce  tain  portions  of  the  sediments 
pri  posed  to  be  dredged  from  the  Miami 
Ri^  er  have  been  found  to  be 
un  Jcceptable  for  ocean  disposal. 

'  'he  EIS  will  serve  as  a  Biological 
As  iessment  for  purposes  of  Section  7  of 
thi  Endangered  Species  Act 
coi  trdination.  By  itself,  site  designation 
of  he  Miami  ODMDS  will  not  adversely 
im  )act  any  threatened  or  endangered 
spi  cies  under  the  purview  of  the 
Na  (ional  Marine  Fisheries  Service 
(N  ^FS)  and  the  U.S.  Fish  and  Wildlife 
Se  vice  (FWS).  Use  of  the  ODMDS  is  not 
ex  )ected  to  adversely  impact  any 
thi  eatened  or  endangered  species. 
Pii  rsuant  to  Section  7  of  the  Endangered 
Sp  3cies  Act,  the  National  Marine 
Fi  heries  Service  (NMFS)  has  been 
as  ed  by  EPA  to  concur  with  EPA's 
CO  iclusion  that  this  site  designation 
wi  1  not  affect  the  endangered  species 
ur  der  their  jurisdictions. 

iPA  has  evaluated  the  proposed  site 
de  iignation  for  consistency  with  the 
Sti  ite  of  Florida's  (the  State).approved 
CO  istal  management  program.  EPA  has 
de  ermined  that  the  designation  of  the 
pr  )posed  site  is  consistent  to  the 
mi  iximum  extent  practicable  with  the 
Sti  ite  coastal  management  program,  and 
ha  >  submitted  this  determination  to  the 
St  te  for  review  in  accordance  with  EPA 
pc  licy. 

n  a  letter  dated  September  13, 1990, 
th  ( Florida  Department  of  State  agreed 
th  It  the  proposed  designation  will  have 
nc  effect  on  any  archaeological  or 
hi  ;toric  sites  or  properties  listed,  or 
el  gible  for  listing,  in  the  National 
/?(  gister  of  Historic  Places  in  accordance 
w  th  the  National  Preservation  Act  of 
15  B6  (Public  Law  89-6654),  as 
ar  tended. 


The  proposed  action  discussed  in  the 
DEIS  is  the  permanent  designation  for 
continuing  use  of  the  existing  interim 
ocean  disposal  site  near  Miami,  Florida. 
The  purpose  of  the  proposed  action  is 
to  provide  an  environmentally 
acceptable  option  for  the  ocean  disposal 
of  dredged  material.  The  need  for  the 
permanent  designation  of  the  Miami 
ODMDS  is  based  on  a  demonstrated     . 
COE  need  for  ocean  disposal  of 
maintenance  dredged  material  from  the 
Federal  navigation  projects  in  the 
greater  Miami  area.  However,  every 
disposal  activity  by  the  COE  is 
evaluated  on  a  case-by-case  basis  to 
determine  the  need  for  ocean  disposal 
for  that  particular  case.  The  need  for 
ocean  disposal  for  other  projects,  and 
the  suitability  of  the  material  for  ocean 
disposal,  will  be  determined  on  a  case- 
by-case  basis  as  part  Of  the  COE's 
process  of  issuing  permits  for  ocean 
disposal  for  private/federal  actions  and 
a  public  review  process  for  their  own 
actions. 

For  the  Miami  ODMDS,  the  COE  and 
EPA  would  evaluate  all  federal  dredged 
material  disposal  projects  pursuant  to 
the  EPA  criteria  given  in  the  Ocean 
Dumping  Regulations  (40  CFR  Farts 
220-229)  and  the  COE  regulations  (33 
CFR  209.120  and  Parts  335-338).  The 
COE  also  issues  Marine  Protection, 
Research,  and  Sanctuaries  Act  (MPRSA) 
permits  to  private  applicants  for  the 
transport  of  dredged  material  intended 
for  disposal  after  compliance  with 
regulations  is  determined.  EPA  has  the 
right  to  disapprove  any  ocean  disposal 
project  if,  in  its  judgment,  all  provisions 
of  MPRSA  and  the  associated 
implementing  regulations  have  not  been 
met. 

The  DEIS  discusses  the  need  for  this 
site  designation  and  examines  ocean 
disposal  site  alternatives  to  the 
proposed  action.  Non-ocean  disposal 
options  have  been  examined  in  the 
previously  published  Feasibility  Report 
and  EIS  for  the  Miami  Harbor  Channel 
Project.  Alternatives  to  ocean  disposal 
may  include  upland  disposal  within  the 
port  area,  disposal  in  Biscayne  Bay,  and 
beach  disposal.  Upland  disposal  in  the 
intensively  developed  Port  of  Miami- 
Biscayne  Bay  area  has  not  been  found 
feasible.  The  Port  of  Miami  itself  is  built 
partially  on  fill  in  Biscayne  Bay. 
Undeveloped  areas  within  cost-effective 
haul  distances  are  environmentally 
valuable  in  their  own  right. 

Almost  all  inshore  waters  of  the 
Biscayne  Bay  area  are  part  of  the 
Biscayne  Bay  Aquatic  Preserve.  The 
waters  of  the  southern  portion  of 
Biscayne  Bay,  now  included  in  the 
Aquatic  Preserve,  are  to  be  incorporated, 
along  with  some  offshore  waters,  into 
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the  Biscayne  National  Park  in  the  near 
future.  The  Florida  Department  of 
Environmental  Regulation  (DER)  has 
afforded  the  waters  of  these  areas 
special  protection  as  Outstanding 
Florida  Waters.  This  effectively  removes 
virtually  all  of  the  Biscayne  Bay  area 
from  consideration  for  disposal  of 
dredged  material. 

Dredged  sand  might  be  placed  on 
beaches  in  the  Miami  Beach  area. 
Suitable  rock  might  be  placed  in 
nearshore  waters.  These  options  are 
feasible  only  where  a  substantial 
quantity  of  the  desired  type  of  material 
is  separable  from  silt  or  other 
undesirable  material. 

The  COE  has  been  authorized  to 
deepen  Miami  Harbor.  For  that  project, 
environmental  a:id  economic  analyses 
were  performed  and  an  EIS  was 
prepared.  The  COE  examined  and 
documented  the  feasibility  of  each  of 
the  above-described  disposal  options 
and  found  none  to  be  feasible. 

The  following  ocean  disposal 
alternatives  were  evaluated  in  the  Draft 
EIS: 

1.  Alternative  Sites  on  the  Continental 
Shelf 

In  the  Miami  nearshore  area, 
hardgrounds  supporting  coral  and  algal 
communities  are  concentrated  on  the 
continental  shelf.  Disposal  operations 
on  the  shelf  could  adversely  impaci  this 
reef  habitat.  Because  the  shelf  is  narrow, 
about  3.3  nmi  (6  km)  off  Government 
Cut,  the  transport  of  dredged  materials 
for  disposal  beyond  the  shelf  is  both 
practical  and  economically  feasible. 
Therefore,  alternative  sites  on  the 
continental  shelf  are  not  desirable. 

2.  Designated  Interim  Site  [Candidate 
Site) 

The  preferred  alternative  considered 
in  this  document  is  the  final  designation 
of  an  ODMDS.  This  site  is  an  area  of 
approximately  one  square  nautical  mile 
with  the  following  corner  coordinates: 
25''45'30"  N,  80'03'54"  W;  25''45'30"  N, 
80'*02'50"  W;  25''44'30"  N,  80*'02'50"  W; 
25''44'30"  N,  80»03'54"  W.  The  site  is 
centered  at:  25''45'0O"  N  and  80''03'22" 
W.  This  site  is  considered  suitable  in 
terms  of  practicality  and  economic 
feasibility.  Sections  228.5  and  228.6  of 
EPA's  Ocean  Dumping  Regulations  and 
Criteria  40  CFR  establish  criteria  for  the 
evaluation  of  ocean  disposal  sites. 

3.  Alternative  Sites  Beyond  the 
Continental  Shelf 

The  western  edge  of  the  Gulf  Stream 
meanders  about  one  mile  east  of  the 
candidate  site.  Dumping  in  the  Gulf 
Stream  was  considered,  but  the 
enormous  task  and  expense  of 


monitoring  disposal  under  such 
conditions  caused  sufficient  concern  to 
eliminate  that  option. 

4.  No  Action 

Under  the  "no  action"  alternative,  the 
interim  site  would  not  receive  final 
designation.  The  Water  Resources  Act  of 
1992,  Title  V.  Section  506(a)  prohibits 
the  continued  use  of  ocean  dump  sites 
which  have  not  been  designated  by  EPA 
as  Section  102  dump  sites  after  January 
1, 1997.  If  EPA  fails  to  designate  the 
Miami  ODMDS  by  that  date,  the 
continued  foreseeable  need  to  have  an 
appropriate  site  for  disposal  of  suitable 
sediments  from  dredging  projects  in  the 
Miami  area  would  place  pressure  on  the 
Corps  and  EPA  to  approve  on  a  project- 
by-project  basis  the  use  of  temporary 
ocean  dumping  locations  pursuant  to 
either  Clean  Water  Act  Section  404  or 
MPRSA  Section  103. 

The  DEIS  presents  the  information 
needed  to  evaluate  the  suitability  of 
ocean  disposal  areas  for  final 
designation  use'and  is  based  on  one  of 
a  series  of  disposal  site  environmental 
studies.  The  environnjental  studies  and 
final  designation  are  being  conducted  in 
accordance  with  the  requirements  of 
MPRSA,  the  Ocean  Dumping 
Regulations,  and  other  applicable 
federal  environmental  legislation. 

Comments  received  on  the  DEIS  will 
be  addressed  in  the  FEIS.  This  Proposed 
Rule  is  being  published  between  the 
DEIS  and  the  Final  EIS  (FEIS).  EPA  will 
accept  comments  on  the  Proposed  Rule 
during  the  45-day  NEPA  review  period. 
Comments  on  the  Proposed  Rule  will  be 
addressed  in  the  Final  Rule,  which  will 
be  published  following  the  completion 
of  the  30-day  NEPA"  review  period  of  the 
FEIS.  Responses  in  the  Final  Rule  may 
refer  to  earlier  published  responses,  as 
appropriate. 

C.  Proposed  Site  Designation 

The  proposed  site  is  located  east  of 
Miami,  Florida,  the  western  boundary 
being  3.6  nautical  miles  (nmi)  offshore. 
The  proposed  ODMDS  occupies  an  area 
of  about  1  square  nautical  mile  (nmi  =), 
in  the  configuration  of  an  approximate 
1  nmi  by  1  nmi  square.  Water  depths 
within  the  area  range  from  427  to  785 
feet.  The  coordinates  of  the  Miami  site 
proposed  for  final  designation  are  as 
follows: 


asMS'so"  N 

25"'45'30"  N 
25''44'3(r  N 
25°44'30"  N 


«D''03'54-  W; 
SO'Oa'SO"  W; 
»0''03'54"  W;  aod 
80°02'50"  W. 


Center  coordinates  are  25''45'0O"  N 
and  80''03'22 "  W. 


D.  Regulatory  Reqairements 

Pursuant  to  the  Ocean  Dumping 
Regulations.  40  CFR  Part  228.5.  five 
general  criteria  are  used  in  the  selection 
and  approval  for  continuing  use  of 
ocean  disposal  sites.  Sites  are  selected 
so  as  to  minimize  interference  with 
other  marine  activities,  to  prevent  any 
temporary  perturbations  associated  with 
the  disposal  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  eariy  stage.  Where 
feasible,  locations  off  the  Continental 
Shelf  and  other  sites  that  have  been 
historically  used  are  to  be  chosen.  If,  at 
any  time,  disposal  operations  at  a  site 
cause  unacceptable  adverse  impacts, 
further  use  of  the  site  can  be  restricted 
or  terminated  by  EPA.  The  proposed  site 
conforms  to  the  five  general  criteria. 

In  addition  to  these  general  criteria  in 
Section  228.5,  Section  228.6  lists  the  11 
specific  criteria  used  in  evaluating  a 
proposed  disposal  site  to  assure  that  tlie 
general  criteria  are  met.  Application,  of 
these  11  criteria  constitutes  an 
environmental  assessment  of  the  impact 
of  disposal  at  the  site.  The 
characteristics  of  the  proposed  site  are 
reviewed  below  in  terms  of  these  11 
criteria  (the  EIS  may  be  consulted  for 
additional  information). 

1.  Geographical  Position.  Depth  of 
Water.  Bottom  Topography,  and 
Distance  [from  Coast  228.6(a)(1l]  40 
CFR 

The  boundary  and  center  coordinates 
of  the  proposed  site  are  given  above. 
The  western  boundary-  of  the  proposed 
site  is  located  about  3.6  nmi  offshore  of 
Miami,  Florida.  The  site  is  an 
approximate  1  nmi  by  1  nmi  square 
configuration.  Water  depth  in  the  area 
ranges  from  427  to  785  feet. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  [40  CFR  226.6[aH2]] 

Many  of  the  area's  species  spenrf  their 
adult  lives  in  the  offshore  region,  but  are 
estuary -dependent  because  their 
juvenile  stages  use  a  low  salinity 
estuarine  nursery  region.  Specific 
migration  routes  are  not  known  in  the 
Miami  area.  The  site  is  not  known  to 
include  any  major  breeding  or  spawning 
area,  except  for  sea  turtles  which  use  the 
entire  beach  area  of  eastern  Florida  as 
nesting  habitat.  Due  to  the  motility  of 
finfish,  it  is  unlikely  that  disposal 
activities  will  have  any  significant 
impact  on  any  of  the  species  found  in 
the  area. 
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3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  [40  CFR 
228.6(a)(3)] 

The  candidate  site  isJocated  at  least 
3.6  nautical  miles  from  the  coast.  Shore- 
related  amenities  include  Virginia  Key, 
the  Biscayne  Bay  Aquatic  Preserve, 
Biscayne  National  Park,  and  the  Bill 
Baggs  Cape  Florida  State  Recreational 
Area.  Currents  in  the  vicinity  trend 
alongshore  in  a  general  north-south 
orientation.  It  is  therefore  unlikely  that 
detectable  quantities  of  dredged 
material  will  be  transported  onto 
beaches.  Considering  the  distance  that 
the  proposed  disposal  site  is  offshore  of 
beach  areas,  dredged  material  disposal 
at  the  site  is  not  expected  to  have  an 
effect  on  the  recreational  uses  of  these 
beaches.  Modelling  performed  by  the 
COE  indicates  that  disposed  material 
will  not  impact^  these  areas. 

4.  Types  and  Quantities  of  Wastes 
Proposed  To  Be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste.  If  Any 
(40  CFR  228(a)(4)} 

It  is  anticipated  that  the  candidate  site 
will  be  used  primarily  for  disposal  of 
maintenance  material  from  the  Port  of 
Miami.  Maintenance  dredging  has  only 
occurred  four  times  since  1957.  Another 
foreseen  use  of  the  site  would  be  the 
Miami  Harbor  IDeepening  Project. 
Estimated  volume  for  this  project  is 
expected  to  be  6  million  cubic  yards. 
For  each  future  dredging  project,  each 
disposal  plan  must  be  evaluated  on  a 
case-by-case  basis  to  ensure  that  ocean 
disposal  is  the  best  alternative  and  that 
the  material  meets  the  Ocean  Dumping 
Criteria  in  40  CFR  Part  227. 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  228.6(a)(5)] 

Due  to  the  proximity  of  the  site  to 
shore,  surveillance  will  not  be  difficult. 
Survey  vessels,  dredges  or  aircraft 
overflights  are  feasible  sur\'eillance 
methods.  However,  the  depths  at  this 
site  make  conventional  ODMDS 
monitoring  techniques  difficult  to 
utilize.  The  Site  Management  and 
Monitoring  Plan  (SM^4P)  for  the  Miami 
ODMDS  has  been  developed  and  was 
included  as  an  appendix  in  the  DEIS. 
This  SMMP  establishes  a  sequence  of 
monitoring  surveys  to  be  undertaken  to 
determine  any  impacts  resulting  from 
disposal  activities.  The  SMMP  may  be 
modified  for  cause  by  the  responsible 
agency. 


6. 1  dispersal.  Horizontal  Transport  and 
Vei  tical  Mixing  Characteristics  of  the 
An  a  Including  Prevailing  Current 
Dit  iction  and  Velocity,  If  Any  [40  CFR 
221 .6(a)(6)] 

F  revailing  currents  parallel  the  coast 
ant  are  generally  oriented  along  a  north- 
sou  th  axis.  Northerly  flow 
pre  dominates.  Mean  surface  currents 
ran  le  from  62  to  95  cm/sec  with 
ma  cimum  velocities  of  about  150  cm/ 
sec  Current  speeds  are  lower  and 
cur  "ent  reversals  more  common  in  near- 
hot  om  waters.  Mean  velocities  of  3.5 
cm  sec  and  maximum  velocities  of  27 
cm  sec  have  been  reported  for  near- 
hot  om  waters  in  the'&rea.  A  pycnocline 
occ  urs  in  site  waters  throughout  the 
yea  r  at  reported  depths  ranging  from 
abo  ut  60  feet  in  the  summer  to  325  feet 
in  1  le  winter.  A  dredged  material 
dis  )ersion  study  conducted  by  the  COE 
for  30th  the  short-  and  long-term  fate  of 
ma  erial  disposed  at  the  proposed  site 
inc  icates  little  possibility  of  disposed 
ma  erial  affecting  near-shore  reefs. 
Me  isures  as  discussed  in  the 
Ma  lagement  and  Monitoring  Plan  will 
be  nstituted  during  disposal  operations 
to  I  linimize  the  possibility  of  material 
bei  ig  transported  to  the  near-shore 
ree  s. 

7.  J  xistence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 
[4C  CFR  228.6(a)(7)] 

'  he  proposed  ODMDS  was  used  for 
the  first  time  in  April  1990.  Only 
22!  ,000  cubic  yards  of  maintenance 
ma  erial  was  disposed  in  the  proposed 
OD  VIDS.  In  conjunction  with  this  use  of 
the  site,  the  Corps  of  Engineers  in 
coc  peration  with  the  National  Oceanic 
an<  Atmospheric  Adniinistration 
(N(  )AA)  monitored  the  physical 
pre  cesses  and  the  dispersive 
ch{  racteristics  of  the  dredged  material 
pli  me.  Monitoring  results  indicated  that 
the  material  discharged,  except  for  a  low 
coi  centration  residual  remaining  within 
the  water  column,  reached  bottom 
wil  hin  the  designated  site  boundaries. 
Du  ing  the  monitoring,  the  resulting 
pli  mes  were  observed  to  be  transported 
in  i  I  north  to  northeast  direction.  The 
ful  monitoring  report  will  be  included 
as  )art  of  the  Final  EIS.  Due  to  the 
lin  ited  quantity  of  material  disposed  at 
the  site,  an  effects  study  has  not  been 
ini  iated.  Effects  monitoring  is 
dis  mussed  in  the  Site  Management  and 
Mc  nitoring  Plan  as  part  of  the  EIS. 

r  lo  other  discharges  or  dumping 
oc<  ursin  the  site.  The  Miami-Dade 
Ce  itral  puulicly  owned  treatment  plant 
ou  fall  discharges  approximately  1.2 
mi  es  west  of  the  site.  The  effects  from 


this  discharge  are  local  and 
predominantly  in  a  north-south 
direction  due  to  prevailing  currents  and 
should  not  have  any  effect  within  the 
site. 

8.  Interference  With  Shipping,  Fishing. 
Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish 
Culture,  Areas  of  Special  Scientific 
Importance  and  Other  Legitimate  Uses 
of  the  Ocean  [40  CFR  228.6(a)(8)] 

While  shipping  is  heavy  at  the  Port  of 
Miami,  the  infrequent  use  of  this  site 
should  not  significantly  disrupt  either 
commercial  shipping  or  recreational 
boating.  Commercial  and  recreational 
fishing  activities  are  concentrated  in 
inshore  and  nearshore  waters.  No 
mineral  extraction,  desalination,  or 
mariculture  activities  occur  in  the 
immediate  area.  Scientific  resources 
present  throughout  this  area  are  not 
geographically  limited  to  the  proposed 
Miami  ODMDS  or  nearby  waters. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  By 
Available  Data  or  By  Trend  Assessment 
or  Baseline  Surveys  [40  CFR  228.6(a)(9)] 

Water  quality  at  the  proposed  ODMDS 
is  variable  and  is  influenced  by 
discharges  from  inshore  systems, 
frequent  oceanic  intrusions,  and 
periodic  upwelling.  The  proposed 
disposal  site  lies  on  the  continental 
slope  in  an  area  traversed  by  the 
western  edge  of  the  Florida  Current.  The 
location  of  the  western  edge  of  the 
current  determines  to  a  large  extent 
whether  waters  at  the  site  are 
predominantly  coastal  or  oceanic. 
Frequent  intrusions  or  eddies  of  the 
Florida  Current  transport  oceanic  waters 
over  the  continental  shelf  in  the 
proposed  ODMDS  vicinity.  Periodic 
upwelling/downwelling  events 
associated  with  wind  stress  also 
influence  waters  in  the  area. 

No  critical  habitat  or  unique 
ecological  communities  have  been 
identified  at  the  candidate  site.  Buffer 
zone  protection  has  been  applied  to  any 
existing  fish  havens,  artificial  reef 
communities,  turtle  nesting  areas,  and 
onshore  amenities  in  the  general  region 
of  the  site. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  [40  CFR  228.6(a)(W)] 

The  disposal  of  dredged  materials 
should  not  attract  or  promote  the 
development  of  nuisance  species.  No 
nuisance  species  have  been  reported  to 
occur  at  previously  utilized  disposal 
sites  in  the  vicinity. 
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11.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  Any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance  [40  CFR  228.6(a)(l  1}J 

No  knovm  natural  or  cultural  features 
of  historical  importance  occur  at  or  in 
close  proximity  to  the  site.  No  such 
features  were  noted  in  a  video  survey  of 
the  proposed  disposal  area. 

E.  Site  Management 

Site  management  of  the  Miami 
ODMDS  is  the  responsibility  of  EPA  as 
well  as  the  COE.  The  COE  issues 
permits  to  private  applicants  for  ocean 
disposal;  however,  EPA/Region  IV 
assumes  overall  responsibility  for  site 
management. 

The  Site  Management  and  Monitoring 
Plan  (SMMP)  for  the  proposed  Miami 
ODMDS  was  developed  as  a  part  of  the 
process  of  completing  the  EIS.  This  plan 
provides  procedures  for  both  site 
management  and  for  the  monitoring  of 
effects  of  disposal  activities.  This  SMMP 
is  intended  to  be  flexible  and  may  be 
modified  by  the  responsible  agency  for 
cause. 

F.  Proposed  Action 

The  EIS  concludes  that  the  proposed 
site  may  appropriately  be  designated  for 
use.  The  proposed  site  is  compatible 
with  the  11  specific  and  5  general 
criteria  used  for  site  evaluation. 

The  designation  of  the  Miami  site  as 
an  EPA-approved  ODMDS  is  being 
published  as  Proposed  Rulemaking. 
Overall  management  of  this  site  is  the 
responsibility  of  the  Regional 
Administrator  of  EPA/Region  IV. 

It  should  be  emphasized  that,  if  an 
(X)MDS  is  designated,  such  a  site 
designation  does  not  constitute  EPA's 
approval  of  actual  disposal  of  material 
at  sea.  Before  ocean  disposal  of  dredged 
material  at  the  site  may  commence,  the 
COE  must  evaluate  a  permit  application 
according  to  EPA's  Ocean  Dumping 
Criteria.  EPA  has  the  right  to  disapprove 
the  actual  disposal  if  it  determines  that 
environmental  concerns  under  MPRSA 
have  not  been  met.  , 

The  Miami  ODMDS  is  not  restricted 
to  disposal  use  by  federal  projects; 
private  applicants  may  also  dispose 
suitable  dredged  material  at  the  ODMDS 
once  relevant  regulations  have  been 
satisfied.  This  site  is  restricted, 
however,  to  suitable  dredged  material 
from  the  greater  Miami,  Florida  vicinity. 

G.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  proposed 


action  will  not  have  a  significant  impact 
on  small  entities  since  the  designation 
will  only  have  the  effect  of  providing  a 
disposal  option  "for  dredged  material. 
Consequently,  this  Rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12866,  EPA 
must  judge  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
the  requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the 
other  effects  which  would  resuh  in  its 
being  classified  by  the  Executive  Order 
as  a  "significant"  rule.  Consequently, 
this  Rule  does  not  necessitate 
preparation  of  a  Regulatory  Impact 
Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

List  of  Subject^  in  40  CFR  Part  228 

Environmental  protection.  Water 
pollution  control. 

Dated:  September  23, 1994. 
John  H.  Hankinson,  Jr., 

Pegional  Administrator. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1412  and  1418. 

2.  Section  228.12(a)(3)  is  amended  by 
removing  the  complete  entry  for  the 
Miami  Beach  approved  interim  dredged 
material  dumping  site  and  adding 

§  228.12(b)(95)  to  read  as  follows: 

§  228.1 2    Delegation  of  management 
authority  for  ocean  dumping  sites. 

«         *         •         «         * 

fb)*  *  • 

(95)  Miami,  Florida;  Ocean  Dredged 
Material  Disposal  Site— Region  IV. 


Location: 
25"'45'30"  N 
25''45'30"  N 
25''44'30"  N 
25"'44'30"  N 


80''03'54"  VV; 
80''02-50"  \V; 
80''03'54"  W; 
80''02'50"  W. 


Center  coordinates  are  25''4500"  N  and 
80''03'22"  W. 

Size:  Approximately  1  square  nautical  mile. 
Depth:  Ranges  from  427  to  785  feet. 
Primary  use:  Dredged  material. 
Period  of  use:  Continuing  use. 
Restriction:  Disposal  shall  bie  Umited  to 
suitable  dredged  material  from  the  greater 


Miami,  Florida  vicinity.  Disposal  shall 
comply  with  conditions  set  forth  in  the 
most  recent  approved  Site  Management 
and  Monitoring  Plan. 

(FR  Doc.  94-26662  Filed  10-26-94;  845  ami 
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40  CFR  Part  281 
[FRL-5095-5] 

Utah;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Tentative 
Determination  on  Application  of  State 
of  Utah  for  Final  Approval.  Public 
Hearing  and  Public  Comment  Peri od . 

SUMMARY:  The  State  of  Utah  has  applied 
for  final  approval  of  its  underground 
storage  tank  program  under  Subtitle  I  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  the  Utah  application  and 
has  made  the  tentative  decision  that 
Utah's  underground  storage  tank  (UST) 
program  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final  approval. 
Notably,  the  State  of  Utah's  statute 
authorizes  the  issuance  of  regulations 
that  are  broader  in  scope  than  the 
Federal  regulations.  EPA  intends  to 
grant  final  approval  to  the  State  to 
operate  its  program  in  lieu  of  the 
Federal  program.  The  State  of  Utahs 
application  for  final  approval  is 
available  for  public  review  and 
comment. 

DATES:  All  comments  on  Utah's  final 
approval  application  must  be  received 
by  the  close  of  business  on  November 
28,  1994.  The  public  hearing  is 
tentativelv  scheduled  for  December  16, 
1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  U.S.  EPA.  Attn:  Leslie 
Zawacki,  mail  code  (8HVVM-WM). 
Region  8,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202. 

If  a  public  hearing  is  held  it  will  be 
at  the  Department  of  Environmental 
Quality,  168  North  1950  West,  Salt  Lake 
City,  Utah  84116,  at  1  p.m. 

Copies  of  Utah's  final  approval 
application  are  available  during  normal 
working  days  at  the  following  addresses 
for  inspection  and  copying:  from  8  a.m.- 
5  p.m.  at  the  Utah  Department  of 
Environmental  Quality,  Division  of 
Environmental  Response  and 
Remediation,  168  North  1950  West.  1st 
Floor.  Salt  Lake  City.  Utah  84116. 
phone:  (801)  536-4100;  and  from  12 
p.m.-4  p.m.  at  the  U.S.  EPA  Region  H, 
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Library,  SiiitB  t44,  999 18tb  Straet, 
Denver,  Colorado  80202,  phone:  (307) 
294-7&16. 

FOR  FURTHER  INF0RMAT10H  CONTACT: 
Leslie  Zawecki,  Underground  Storage 
Tank  Program  Section,  U.S.  EPA,  Region 
8. 8HWM-WM..999  18tb  Street.  IDenver, 
Colorado  80202,  phone:  (303)  293-1665. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  eiqirsw  interest  in 
participating  ia  a  hearing  by  writing  to 
EPA  or  calling  the  contact  within  30 
days  of  the  date  of  publication  of  this 
notice,  EPA  will  hold  a  hearing  on  the* 
date  given  below  in  the  DATES  section. 
EPA  will  notify  aH  persons  who  submit 
c:omment9  on  this  notice  if  it  decides  to 
hold  the  hearing,  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enables  EPA  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  underground  storage  tank  (UST) 
program.  Program  approval  is  granted 
by  EPA  if  the  Agency  finds  that  the 
State  program:  (1)  is  "no4ess  stringent" 
than  the  Federal  program  in  all  seven 
elements,  and  includes  notification 
requirements  of  section  9004(a)(8),  42 
U.S.C.  6991c(a)(8);  and  (2)  provides  for 
adequate  enforcement  of  compliance 
with  UST  standards  (Section  9004(a).  42 
U.S.C.  6991c{a)). 

B.SUIeofUtah 

In  February  1986.  the  State  of  Utah 
established  authority  through  the  Utah 
Soh'd  and  Hazardous  Waste  Act  to 
implement  an  underground  storage  tank 
program,  the  State  further  developed  its 
authority  in  the  UST  Act  in  February 
1989.  The  Slate  adopted  the  federal 
rules  and  developed  some  additional 
rules  in  February  1989.  The  Slate 
submitted  a  draft  application  for  state 
program  approval  in  September  1992. 
EPA  revievttBd  and  commented  on  the 
draft  application  and  requested 
additional  information  to  be  included  in 
the  Gnal  application. 

On  Septemtier  20, 1993,  Utah 
luibmitted  an  official  application  for 
final  approval.  Prior  to  its  submission, 
Utah  provided  an  opportimity  for  public 
notice  and  comment  in  the  development 
of  its  underground  storage  tank  program 
as  required  under  §  281.50(b).  EPA  has 
reviewed  Utah's  application,  and  has^ 
tentatively  determined  thiil  the  State's 


pro)  ram  meets  all  of  the  ratpiirenients 
nea  ssary  tocfUBfify  ior  final  appcovel. 
Con  leqaently.  EPA  intends  to  grant 
fina  8ppt)val  to  Utah  to  operate  its 
pro]  ram  in  lieu  of  the  Federal  progEBm. 

Tbis  tentative  determination  to 
app  ove  the  Utah  UST  program  applies 
to  a  1  activities  ia  Utah  oulside  of  bidian 
Cou  itry.  as  defined  in  18  U.S.C  1151L 
The  Environmental  Protection  Agency 
reta  as  all  underground  storage  tank 
autl  ority  un«ler  RCRA  which  applies  to 
indi  in  Country  in  Utah. 

Bi  ifore  EPA  would  be  able  to  approve 
the  $tate  of  Utah  UST  program  for  any 
portion  of  "Indian  Coiintry,"  the  State 
woiild  have  to  provide  an  appropriate 
analysis  of  the  State's  jurisdiction  to 
in  these  ueas.  In  order  for  a 
!  to  satisfy  this  requirement,  it  must 

strate  to  the  EPA's  satisfaction 
Jit  has  authority  pursuant  to 
applicable  principles  of  Federal  Indian 
Lavi  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval.  EPA  is  not  satisfied 
that  Utah  has,  at  this  time,  made  the 
reqi  isite  showing  of  its  authority  with 
resp  Bct  to  such  lands. 

h\  withholding  program  approval  for 
thes  s  areas,  EPA  is  not  making  a 
dett  rmination  that  the  State  either  has 
ade(  uate  jurisdiction  or  lacks  such 
jurisdiction.  Should  the  State  of  Utah 
chotise  to  submit  analysis  with  regard  to 
its  jiirisdiction  overall  or  part  of 
"Indian  Country"  in  the  State,  it  may  do 
so  V  ithout  prejudice. 

E  'A's  future  evaluation  of  whetherto 
ai>p  ove  the  Utah  program  for  "Indian 
Cou  ntry,"  to  include  Indian  reservation 
lan(  s,  will  be  governed  by  EPA's 
jud{  ment  as  to  whether  the  State  has 
den  onstrated  adequate  authority  to 
justify  such  approval,  based  upon  its 
untferstanding  of  the  relevant  principles 
of  Federal  Indian  law  and  sound 
adn  inistrative  practice.  The  State  may 
wis  I  to  consider  EPA's  discussion  of  the 
relu  ed  issue  of  tribal  jurisdiction  found 
in  t  e  preamble  to  the  Indian  Water 
Qua  lity  Standards  Regulation  (see  56  FR 
648  '6,  December  12, 1991). 

lr|  accordance  with  section  9004  of 
RCRA  42  U.S.C.  69gic  and  40  CFR 
281  50(e),  the  Agency  will  accept 
wrii  ten  comments  on  EPA's  tentative 
det«  rmination  until  November  28. 1994. 
Cop  ies  of  Utah's  application  are 
ava  labte  for  inspection  and  copying  at 
the  ocations  indicated  in  the 
"A(  dresses"  section  of  this  notice. 

EJ'A  will  consider  all  public 
con^ments  on  its  tentative  determination 
rea  ived  during  the  public  comment 
per  od.  Issues  raised  by  those  comments 
ma]  be  the  basis  for  a  decision  to  deny 
finf   approval  ta  Utah.  EPA  expects,  to 


make  a  fine!  decision  on  v^ether  or  not 
to  approve  Utah's  progrsn  by  January 
25, 1995  and  will  give  notice  of  it  in  the 
Federal  RegistBr.  The  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  major  comments. 

The  Office  of  N4aaagen)ent  and  Budget 
has  exempted  this  rule  frnn  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  approval 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
Utah's  program,  thereby  eliminating 
duplicative  requirements  for  owners 
and  operator*  of  andergroond  storage 
tanks  in  the  State,  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials.  State  program 
approval.  Underground  storage  tanks. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  9004  of  tfie  Solid  Waste 
Disposal  Act  as  amended  42  U.S.C.  6991c. 

Dated:  October  5, 1994. 
William  P.  YeUowtail, 
Regional  Administrator. 
(PR  Doc  94-26246  Filed  10-26-94;  8:45  an] 
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DEPARTMENT  OF  T)^  INTEFUOfl 

fish  and  YVUdlife  S«rvic» 

50  CFR  Part  18 

Development  of  Permit  Regulations  for 
Polar  Bear  Trophy  Importation  Under 
the  1994  Amendments  to  the  Marine 
Mammal  Protection  Act 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent 

SUMMARY:  On  April  30. 1994,  the  Marine 
Mammal  Protection  Act  (Act)  was 
amended  to  allow  the  issuance  of 
permits  to  import  sport-hunted  trophies 
of  polar  bears  [Ursus  maritimus) 
(excluding  internal  organs)  legally  taken 
by  the  applicant  while  hunting  in 
Canada,  provided  certain  findings  have 
been  made  by  the  U.S.  Fish  and  Wildlife 
Service  (Service).  These  permits  may 
also  authorize  the  importation  of  polar 
bears  takenv  but  not  imported,  prior  to 
enactment  of  the  Amendments, 
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provided  certain  conditions  are  met. 
The  Service  has  received  a  number  of 
inquiries  concerning  the  importation  of 
polar  bear  trophies.  This  notice  provides 
information  on  the  steps  the  Service  is 
taking  to  implement  this  new  provision 
of  the  Act  and  the  anticipated 
timeframes.  The  Service  is  working 
conciurently  on  developing  permit 
regulations  and  gathering  data  to  make 
the  legal  and  scientific  findings  required 
under  section  104(c)(5)(A)  of  the  Act. 
Applications  for  the  import  of  sport- 
hunted  polar  bear  trophies  will  not  be 
accepted  until  the  completion  of  the 
permit  rulemaking  process  early  in 
1995.  The  Service  will  be  able  to  act  on 
applications  once  it  has  resolved  several 
outstanding  questions  and  is  able  to 
make  the  required  scientific  findings,  in 
consultation  with  the  Marine  Mammal 
Commissioiy(MMC),  and  after  notice 
and  opportunity  for  public  comment.  In 
the  meantime,  a  list  of  interested  parties 
has  been  established  to  receive  all 
relevant  information  as  the  process 
proceeds. 

DATES:  The  Service  anticipates 
publishing  a  proposed  role  of  {>ermit 
requirements  and  procedures  to  import 
polar  bear  trophies  by  November  1994 
for  public  review  and  comment.  A 
decision  on  the  proposal  is  expected  to 
be  published  in  early  1995.  A  notice  of 
proposed  rulemaking  on  the  scientific 
findings  will  be  published  soon 
thereafter. 

ADDRESSES:  To  receive  copies  of  the 
Federal  Register  notices  associated  with 
this  issue,  send  your  name  and  address 
to  the  U.  S.  Fish  and  Wildlife  Service, 
Chief,  Office  of  Management  Authority, 
4401  N.  Fairfax  Drive,  room  420(c), 
Arlington,  VA  22203.  This  information 
will  be  maintained  on  a  mailing  list. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  Jones,  Chief,  Office  of 
Management  Authority,  (703/358-2093) 
or  Margaret  Tieger,  Acting  Chief.  Branch 
of  Permits,  (703/358-2104,  extension 
5507)  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  Prior  to 
enactment  of  amendments  to  the  Act  in 
1994,  those  seeking  authority  to  import 
polar  bear  trophies  from  Canada  were 
required  to  obtain  a  waiver  of  the  Act's 
moratorium  on  taking  and  importing 


marine  mammals.  The  1994 
Amendments  included  a  streamlined 
procedure  for  authorizing  such  imports 
by  permit.  Section  104(c)(5)  of  the  Act 
sets  out  a  permitting  process,  as  well  as 
the  specific  findings  that  must  be  made 
before  permits  can  be  issued  to  import 
these  trophies  into  the  United  States. 
The  Service  is  developing  proposed 
regulations  that  will  outline  the  permit 
application  requirements,  procedures, 
issuance  criteria,  and  fee.  The  law 
requires  the  Service  to  establish  and 
charge  a  reasonable  fee  for  issuing  polar 
bear  trophy  import  permits.  As  specified 
in  the  Amendments,  all  fees  would  be 
used  for  polar  bear  conservation 
programs  being  conducted  in  Alaska 
and  Russia.  The  Service  anticipates 
publishing  a  proposed  rule  promptly  so, 
after  a  review  of  all  available  data  and 
public  comments,  a  decision  can  be 
published  as  early  as  possible  in 
calendar  year  1995. 

The  Service  is  Unable  to  accept 
applications  for  the  import  of  sport- 
hunted  polar  bear  trophies  until  the 
permit  rulemaking  process  is  complete 
in  eariy  1995.  Once  the  Service  has 
received  comments  on  the  application 
requirements  under  the  proposed  rule, 
an  application  form  will  be  developed 
and  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act. 

At  the  same  time  that  the  permit 
rulemaking  process  is  occurring,  the 
Service  is  working  with  the  Canadian 
wildlife  authorities  to  obtain 
information  necessary  to  make  the 
findings  required  by  section  104(c)(5)(A) 
of  the  Act.  Prior  to  issuing  a  permit,  the 
Service  must  find  that  (1)  the  applicant 
has  provided  the  necessary 
documentation  to  show  that  the  polar 
bear  was  legally  harvested  in  Canada  by 
the  applicant;  (2)  Canada  has  a 
monitored  and  enforced  sport-hunting 
program  consistent  with  the  purposes  of 
the  1971  International  Agreement  on  the 
Conservation  of  Polar  Bears;  (3) 
Canada's  sport-hunting  program  is 
based  on  scientifically  sound  quotas 
ensuring  the  maintenance  of  the  affected 
population  stock  at  a  sustainable  level; 
(4)  the  export  and  subsequent  import  are 
consistent  with  the  provisions  of  the 
Convention  on  International  Trade  in 


Endangered  Species  (CFTES)  and  other 
international  agreements  and 
conventions;  and  (5)  the  export  and 
subsequent  import  are  not  likely  to 
contribute  to  illegal  trade  in  bear  parts. 
The  Ser\ice  is  to  make  these  findings 
after  notice  and  opportunity  for  public 
comment  and  in  consultation  with  the 
MMC,  an  independent  Federal  agency 
with  statutory  authority  to  make 
recommendations  pursuant  to  Title  II  nf 
the  Act.  Several  questions  have  come  to 
the  attention  of  the  Service.  A  contract 
report  prepared  for  the  MMC  in  1993 
has  questioned  whether  Canada's  sport- 
hunting  program  is  fully  consistent  with 
Article  III  of  the  Agreement.  In  addition, 
the  Amendments  require  the  Service  to 
make  the  determination  of  sustainability 
of  hunting  quotas  at  the  population 
level,  but  Canada  manages  polar  bears  at 
the  siibpopulation  level.  The  Service  is 
currently  pursuing  the  resolution  of 
these  and  related  questions  concerning 
its  ability  to  make  the  required  findings. 
Once  these  questions  have  been 
resolved  and  the  Service  is  able  to  make 
the  findings  outlined  above,  it  will  be 
able  to  act  on  applications.  The  Service 
seeks  information  regarding  each  of 
these  five  i^indings. 

While  conducting  these  activities,  the 
Service  will  need  to  evaluate  its  actions 
under  the  National  Environment.nl 
Policy  Act  (NEPA),  as  appropriate. 

By  April  30, 1996,  the  Service  is  to 
undertake  a  scientific  review  of  the 
impact  of  permits  issued  on  the 
Canadian  polar  bear  population  stocks. 
An  opportunity  for  public  comment  will 
be  part  of  this  review,  with  the 
responses  included  in  the  final  report. 
Permit  issuance  can  continue  after 
September  30, 1996,  only  if  the  Service 
determines,  based  on  scientific  review, 
that  the  issuance  of  permits  is  not 
having  a  significant  adverse  impact  on 
the  polar  bear  populations  stocks  in 
Canada. 

Authority:  16  U.S.C.  1361  et  seq. 

Dated:  October  21, 1994. 

George  T.  Frampton,  Jr., 

Assistant  S^xretary,  Fish  and  Wildlife  ami 
Parks. 

(FR  Doc.  94-26587  Filed  10-26-94:  8;45  amj 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Loan  Guarantees  to  Israel;  Notice  of 
Investment  Opportunity 

The  Government  of  Israel  (the  "GOI") 
ivishes  to  select  managing  underwriters 
for  the  structuring  and  sale  of  U.S. 
Agency  for  Intemational  Development 
("USAID")-guaranteed  loans.  The 
USAID-guaranteed  loans  have  been 
authorized  by  Public  Law  102-391,  and 
are  being  provided  in  connection  with 
Israel's  extraordinary  humanitarian 
effort  to  resettle  and  absorb  immigrants 
into  Israel  from  the  republics  of  the 
former  Soviet  Union.  Ethiopia  and  other 
countries. 

The  legislation  authorizes  the 
guaranty  by  USAED  of  up  to  $10  billion 
principal  amount  of  loans  over  the  next 
Five  years,  with  a  maximum  of  $2  billion 
in  loans,  offered  in  one  or  more 
tranches,  to  be  guaranteed  in  each  of  the 
Five  fiscal  years.  This  Notice  is  in 
connection  with  the  GOls selection  of 
managing  underwriters  fcM'  one  or  more 
offerings  contemplated  to  be  made 
under  the  authorization  for  the  ciurent 
Rscal  year. 

The  COi  would  like  to  receive 
proposals  from  interested  underwriters 
on  an  expedited  basis.  A  Request  for 
I^oposais  ("RFP")  will  be  available  from 
the  COI  on  or  about  October  26, 1994. 
Proposals  must  be  submitted,  in 
accordance  with  the  RFP,  by  4:00  p.m. 
on  October  3T,  19P4.  For  information 
regarding  the  submission  of  proposals, 
please  contact  Mr.  Eliahu  Ziv-Zitouk, 
Chief  Fiscal  Officer,  Ministry  of  Finance 
of  the  Government  of  Israel,  350  Fifth 
Avenue,  New  York,  New  York  10118 
(fax:  212/736-2759). 

To  accomplish  the  GOI's  objectives, 
llie  GOI's  lead  manager  must  at  a 
minimum: 

1.  Perform  and  discuss  with  the  GOI 
and  its  financial  advisor  a  complete 
quantitative  analysis  of  the  cash  flows 


genei  ated  by  the  [voposed  structures 
and   iroposed  pricing  of  securities; 

2.  Complete  the  underwriting  of  all 
secufittes  ofTered  for  sale; 

3.  Establish  and  maintain  a  post-sale 
trading  market  for  the  securities;  and 

4.  Coordinate  all  activities  relating  to 
the  p  roposed  financing  plan  with  the 
GOI  ind  its  financial  advisor. 

Se  ection  of  underwriters  and  the 
term; ;  of  the  loans  are  initially  subject  to 
the  ij  idividual  discretion  of  the  (X)I  and 
there  after  subject  to  approval  by  USAID. 
In  or  ier  to  be  eligible  for  selection  as  a 
managing  underwriter,  an  institution 
must  be  a  member  of  the  National 
Asso  :iation  of  Securities  Dealers,  and 
othei  wise  meet  the  legal  requirements 
for  s(  rving  in  such  role. 

Th  5  full  repayment  of  the  loans  vrill 
be  gi  aranteed  by  USAID.  To  be  eligible 
for  ai  1  USAID  guaranty,  the  loans  must 
be  re  jayable  in  full  no  later  than  the 
thirt  eth  aimiversary  of  the 
disbi  irsement  of  the  principal  amount 
thert  of.  The  USAID  guaranty  will  be 
back  id  by  the  full  faith  and  credit  of  the 
Unit  id  States  of  America  and  will  be 
issu*  d  pursuant  to  authority  in  Section 
226  ( if  the  Foreign  Assistance  Act  of 
1961 ,  as  amended.  CKsbursements  under 
the  1  Jans  will  be  subject  to  certain 
con(  itions  required  of  the  GOI  by 
USA  D  as  set  forth  in  agreements 
betvi  Ben  USAID  and  the  GOI. 

A<  ditional  information  regarding 
USA  D's  responsibilities  in  this 
guar  inty  program  can  be  obtained  from 
the  I  ndersigned:  Room  225,  515  22nd 
Stre(  t  NW. ,  Washington.  DC  20523- 
023J ,  telephone:  202/663-2771. 

Da  ed:  October  25. 1994. 
Mid  lel  G.  KiUy. 

Assii  tant  Gemnnl  Counsel,  U.S.  Agpncyfor 
Inter  mtional  Development. 
|FR  I  oc.  94-26758  Filed  10-2&-94;  8:45  ami 
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Priv  icy  Act;  System  of  Records 

AGEI  CV:  Agency  for  Intemational 
Dov(  lopment.  USAID. 
ACTK  )N:  Notice  of  an  amendment  of  a 
.  Priv  icy  Act  System  of  Records. 


summary:  USAID  is  amending  system  of 
recofds  A.I.D.-15  "Employees  Payroll 
"  to  change  paragraph  a.  in  the 


rds' 


stfm  location. 

URTHtR  INFORMATION  CONTACT: 
liller.  202-B47-6380. 


SUPPt.EMENTAffr  MfORHMTION:  In  System 
A.I.D.-15.  in  System  location,  paragraph 
a.  is  revised  as  follows: 

System  location:  a.  Office  qf 
Information  Resource  Management, 
Agency  for  Intomational  Development, 
1100  Wilson  Boulevard,  Rossyln, 
Virginia  22209. 

Dated  October  1 8. 1 994. 
Willette  L.  Smith. 
Public  Affairs  Specialist. 
IFR  Doc.  94-26636  Filed  10-26-94;  8:45  ami 
Btt.LWO  COM  eit*-41-M 

^ __^ ^ 

Privacy  Act;  System  of  Records 

AGENCY:  Agency  for  Intemational 
Development,  USAID. 

ACTION:  Notice  of  amendment  of  a 
Privacy  Act  System  of  Records. 

SUMMARY:  USAID  is  amending  the 
system  of  records  entitled  A.I.D.^ 
"Employees  Automated  Records"  to 
include  new  categories  of  USAIQ 
employees  and  new  data  elements  that 
have  been  generated  by  the  Mission 
StafBng-Pattem  System. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jan  Miller,  202-647-6380. 
SUPPt.EMENTARY  INFORMATION:  System 
A.I.D.-3  is  amended  as  follows: 

1 .  Categories  of  individuals  covered 
by  the  system  is  revised  to  read  as 
follows: 

a.  A.LD.  employees  including:  Direct- 
hire  employees  assigned  positions  in  the 
United  States;  United  Slates  citizen 
direct-hire  employees  assigned  to 
positions  overseas;  and  employees  of 
Federal,  state,  or  local  government 
agencies  detailed  or  assigned  to  A.I.D.; 

b.  Applicants  for  employment:  and 

c.  Non-direct  hires  such  as  Personal 
Services  Contractors. 

2.  In  "Categories  of  records  in  the 
system",  the  introductory  text  is  revised 
and  paragraph  k.  is  added  to  read  as 
follows;  This  automated  system  consists 
of  eleven  files  of  computerized  records 
maintained  on  magnetic  discs  and 
magnetic  tapes.  These  files  are 
described  below.  The  first  seven  (a 
through  g)  and  the  tenth  (j)  pertain  to 
the  category  of  individuals  defined  in  a. 
above;  the  eighth  (h)  pertains  only  to  the 
category  of  individuals  defined  in  b. 
above;  the  nintJi  file  (i)  is  maintained 
separately  from  the  other  eight  files;  the 
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eleventh  (k)  pertains  to  category  of    ' 
individuals  defined  in  a.  and  b.  above. 

*  •        •        •        * 

k.  New  Data  File — Automated  Mission 
Staffing  Pattern  System  that  will  include 
a  record  on  each  USAID  employee  (both 
direct  and  non-direct  hire)  and  consists 
of  the  following  information:  data 
elements  previously  identified  in  the 
Master  Data  File  and  additional  data 
elements  such  as  only  that  designates 
local,  U.S.  or  third  country  hire. 
Contract  Start  and  End  Dates,  to  be  used 
for  personal  contractors  only.  Total  Cost 
Existing  Contract,  to  be  used  for 
personal  contractors  only,  and  All  Other 
Annual  Costs.  This  data  file  is  the  only 
file  that  contains  information  on  non- 
direct  hires. 

3.  In  Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system,  in 
"Retrievability"  the  introductory  text  is 
revised  and  paragraph  k.  is  added  to 
read  as  follows. 

Retrievability:  The  eleven  files 
described  above  are  indexed  in  the 
following  manner  and  may  be  retrieved 
as  indicated;  however,  personal  data  in 
all  files  are  readily  retrieved  through  the 
Index  File. 

*  •        •        *        • 

(k)  Automated  Mission  Staffing 
Pattern  System:  by  Organization 

4.  The  first  paragraph  in  "System 
Manager(s)  and  address"  is  revised  to 
read  as  follows; 

System  manager(s)  and  address: 
Chief,  Office  of  Information  Resources  ' 
Management,  Agency  for  Intemational 
Development,  1100  Wilson  Boulevard, 
Rosslyn.  Virginia  22209. 

*  •        •         •        • 

Doted:  October  18, 1994. 
WUlette  L.  Smith, 

Public  Affairs  Specialist 

[PR  Doc.  94-26635  Filed  10-26-94;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Heallh  Inspection 
Service 

PockMNo.94-09S-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
renewal  of  a  permit  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141.  South 
Building,  14lh  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  fvfonday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  those  documents  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP.  APHIS, 
USDA,  room  850.  Federal  Building. 
6505  Belcrest  Road,  Hyattsville.  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact,  vmie  to  Mr. 
Clayton  Givens  at  the  same  address. 


Please  refer  to  the  permit  number  listed 
below  when  ordering  the  document 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (refored 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
p>ests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  a  permit 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  disseminatioo 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessment  and  finding  of  no  significant 
impact,  which  are  based  on  data 
submitted  by  the  applicants  and  on  a 
review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


PermMNo. 


94-196-01,  renewal  of  permit  92- 
156-01,  issued  on  9-2S-92. 


Pemnlttee 


Calgene,  Incorporated 


Date  issued 


8-18-94 


Organisms 


Canoia  plants  geneticalty  engineered  to  express 
oil  nnodificatton  genes. 


Field  test 
localion 


Georgia. 


The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  e<  seq.). 
(2)  Regulations  of  the  Council  on 


Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 


50381-50384,  August  28.  1979.  and  44 
FR  51272-51274.  August  31, 1979). 
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Done  in  Washington,  DC.  this  21st  day  of 
October  1994. 
Terry  L  Medkey, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  94-26637  Filed  10-26-94;  8:45  am) 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Performance  Review  Board; 
Membership 

AGENCY:  Arms  Controi  and  Disarmament 
Agency. 

ACTION:  Notice  of  membership  of 
Performance  Review  Board. 

summary:  In  accordance  with  3  U.S.C. 
.  4314(c)(4),  the  U.S.  Arms  Control  and 
Disarmament  Agency  announces  the 
appointment  of  Performance  Review 
Board  members. 

EFFECTIVE  DATE:  January  1. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Aderholdt,  Director  of  Personnel, 
U.S.  Arms  Control  and  Disarmament 
Agency,  Washington,  D.C.  20451  (2p2) 
647-2034. 

The  following  are  the  names  and 
present  titles  of  the  individuals 
appointed  to  the  register  from  which- 
Performance  Review  Boards  will  be 
established  by  the  U.S.  Arms  Control 
and  Disarmament  Agency  during  the 
period  beginning  on  the  effective  date  of 
this  notice  and  ending  when  a  new 
register  is  published  and  becomes 
effective  in  approximately  one  year. 
Specific  Performance  Review  Boards 
will  be  established  as  needed  from  this 
register. 

These  appointments  supersede  those 
in  the  aimouncement  published  at  58 
FR  60177  on  November  15, 1993. 


Name 

Title 

Ralph  Earte.  II ... 

Deputy  Director. 

usa  Farrell 

Chief  of  staff. 

Victof  Alessi 

Executive  Assistant 

Donald  Gross .... 

Senior  Policy  Analyst. 

Thomas  Gra- 

Special      Representative- 

ham.  Jr.. 

NPT. 

James  Sweeney 

Special       Representative- 

CSA. 

Robert  Sherman 

Executive  Director.  SPAC. 

Amy  Sands 

Assistant    Director,    Intel- 

ligence, Verification  and 

infomiation  Support  Bu- 

reau. 

0.  James 

Deputy  Assistant  Director, 

Sheaks. 

Intelligence,    Verification 

and  Information  Supoort 

Bureau. 

Aired 
Jet)erman. 


Lawrence 
Scheinman. 


N<  nnan  Wulf 


R(  bert  Rochlin 


Mi  :hael  Rosen- 


Name 


tial. 


Lc  i  Esposito 

lAurray. 
Dqnald  Mahley .. 


Mit:hael  Guhin ... 
W  Ham  Staples 

N4cht,  Michael  .. 
Lucas  Fischer 
St  inley  Riveles  . 

Ki  in  Look  

D<  vid  Wollan  .... 


R<  bert  Summers 


Ci  thleen  Law- 

ence. 
Ml  ry  Elizat)eth 

-loinkes. 
Jo  jrg  Menzel  .... 


Title 


Chief.  Operatkms  Analysis 
and  Information  Marv 
agement  OfTice.  Intel- 
ligence, Verification  and 
Information  Support  Bu- 
reau. 

Assistant  Director.'  Non- 
proliferation  and  Re- 
gkxuil  Arms  Control  Bu- 
reau. 

Deputy  Assistant  Director, 
Nonproliferation  and  Re- 
gional Arms  Control  Bu- 
reau. 

Chief  Scientist,  Non- 
proliferation  and  Re- 
gional Arms  Control  Bu- 
"reau. 

Chief,  International  Nuclear 
Affairs  Division.  Norv 
proliferation  and  Re- 
gional Arms  Control  Bu- 
reau. 

Assistant  Director,  Multilat- 
eral Affairs  Bureau. 

Deputy  Assistant  Director, 
f^ultilateral  Affairs  Bu- 
reau. 

Associate  Assistant  Direc- 
tor, Multilateral  Affairs 
Bureau. 

Chief,  Scientific  &  Techno- 
logical Polk:y  Division, 
Multilateral  Affairs  8u- 
reaijj. 

Assistant  Director,  Strate- 
gk:  and  Eurasian  Affairs 
Bureau. 

Deputy  Assistant  Director, 
Strategic  and  Eurasian 
Affairs  Bureau. 

Chief,  Strategk;  Negotia- 
tions &  lmplementatk}n 
Division,  Strategic  and 
Eurasian  Affairs  Bureau. 

Chief,  Strategic  Transition 
Division,  Strategic  and 
Eurasian  Affairs  Bureau. 

Chief,  Theater  and  Strate- 
gk: Defenses  Divisnn, 
Strategy  and  Eurasian 
Affairs  Bureau. 

Chief,  Defense  Converskjn 
Division,  Strategic  and 
Eurasian  Affairs  Bureau. 

Director  of  Administration, 
Offk»  of  Administratton. 

General  Counsel. 

Principal  Deputy  of  the  On- 
Site  Inspection  Agency. 


Ca  Lhleen  La«vrence, 

Di  -ector  of  Administration. 

IF  I  Doc.  94-26674  Filed  10-26-94:  8:45  am) 

Bll  JNQ  COOE  6820-32-M 


BIPARTISAN  COMMISSION  ON 
ENTITLEMENT  AND  TAX  REFORM 

Meeting 

i 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463.  that  the  Bipartisan 
Commission  on  Entitlement  and  Tax 
Reform  will  hold  a  meeting  on 
November  21, 1994,  at  1:00  p.m.  in  the 
Cannon  House  Office  Building,  Room 
210,  Washington,  DC  20510. 

The  meeting  of  the  Commission  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  discussion  of  issues 
relating  to  the  Commission's  charter, 
including  but  not  limited  to,  options  for 
controlling  the  spiraling  growth  on 
entitlement  expenditures  and  the  need 
to  examine  the  structure  of  the  current 
federal  income  tax  system. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  in  Room 
825  of  the  Hart  Senate  Office  Building, 
120  Constitution  Avenue.  NE., 
Washington,  DC  20510. 
J.  Robert  Kerrey, 
Chairman. 
John  C.  Danforth, 
Vice  Chairman. 

[FR  Doc.  94-26584  Filed  10-26-94;  8:45  am) 
BILLmC  COOE  41S1-04-M 


Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463,  that  the  Bipartisan 
Commission  on  Entitlement  and  Tax 
Reform  will  hold  a  meeting  on 
November  30, 1994,  at  1:00  p.m.  in  the 
Cannon  House  Office  Building,  Room 
210,  Washington,  D.C.  20510. 

The  meeting  of  the  Commission  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  discussion  and  possible 
adoption  of  policy  recommendations 
relating  to  the  Commission's  charter, 
including  but  not  limited  to,  options  for 
controlling  the  spiraling  growth  on 
entitlement  expenditures  and  the  need 
to  examine  the  structure  of  the  current 
federal  income  tax  system. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  in  Room 
825  of  the  Hart  Senate  Office  Building. 
120  Constitution  Avenue.  N.E., 
Washington,  D.C.  20510. 
J.  Robert  Kerrey, 
Chairman. 
John  C  Danforth, 
Vice  Chairman. 
(FR  Doc.  94-26585  Filed  10-26-94;  8:45  am) 

BILUNQ  CODE  41S1-04-III 


Federal  Register  /  Vol.  59,  No.  207  /  Thursday.  October  27,  1994  /  Notices 53961 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Pocket  Number  94098(M280I 

Announcement  of  Avanat>le  Funding 
for  Competitions-Advanced 
Technology  Program  (ATP) 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Technology 
Administration,  Commerca 
ACTION:  Notice. 


SUMMARY:  The  Technology 
Administration's  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  available  funding  for  various 
competitions  under  the  Advanced 
Technology  Program  (ATP).  During 
1995,  the  ATP  will  hold  the  following 
competitions: 

(Ij  General  Competition  95-01  in 
which  proposals  in  all  areas  of 
technology  meeting  the  ATP  criteria  are 
solicited,  and, 

(2)  Several  Program  Competitions 
focused  on  specific  technology  or 
technology  application  areas. 

This  notice  provides  general 
information  for  all  the  competitions 
planned  for  1995.  Proposal  due  dates, 
program  competition  topics,  and  other 
competition-specific  instructions  for  the 
General  Competition  and  each  of  the 
Program  Competitions  will  be  published 
in  the  Commerce  Business  Daily  (CBD) 
at  a  later  date. 

Those  interested  in  applying  for  ATP 
funding  must  contact  the  ATP  at  the 
address  shown  later  in  this  notice  to 
obtain  application  materials.  The 
Proposal  Preparation  Kit  available  upon 
request  from  the  ATP  contains  the 
application  forms,  background  material, 
and  instructions  referenced  in  this 
notice.  The  new  ATP  Proposal 
Preparation  Kit  may  be  used  either  for 
General  Competitions  or  Program 
Competitions.  The  Advanced 
Technology  Program  is  Program  Number 
11.612  in  the  Catalog  of  Federal 
Domestic  Assistance. 

Due  dates  for  the  general  and  program 
competiticHi  will  be  published  in  the 
CBD  at  the  time  each  competition  is 
announced.  Should  there  ever  be  an 
extension  of  the  due  date  for  any  ATP 
competition,  that  information  will  be 
provided  via  a  notice  published  in  the 
CBD  as  well  as  a  recoided  message  on 
the  ATP  toll-free  "Hotline"  number  (1- 
800-ATP-FUND).  For  this  reason,  we 
recommend  that  applicants  check  this 
recorded  message  prior  to  the  closing 
date. 

The  specific  date  and  location  vtrill  be 
aimounced  in  the  CBD  regarding  a 


public  meeting  for  parties  considering 
applying  for  fumding  in  the  ATP  General 
Competition  95-01.  Attendance  at  this 
public  meeting  is  not  required  of 
potential  proposers.  The  purpose  of  the 
meeting  is  to  provide  general 
information  regarding  the  ATP 
procedures,  selection  process,  and 
proposal  preparation  to  potential 
applicants  unfamiliar  with  the  ATP.  No 
discussion  of  specific  proposals  will 
occur  at  this  meeting.  Dates  and  times 
of  analogous  public  meetings  for  the 
program  competitions  will  be 
announced  in  the  CBD,  transmitted  to 
those  on  the  ATP  mailing  list,  and 
descritwd  on  the  ATP  toll-free  Hotline. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  ATP  Proposal 
Preparation  iCit  and  to  have  your  name 
added  to  the  ATP  mailing  list  for  future 
mailings  use  whichever  of  these  four 
options  is  the  most  convenient  for  you: 

(1)  Call  the  ATP  toll-free  number.  1- 
800-ATP-FUND.  You  will  have  the 
option  of  hearing  recorded  messages 
regarding  the  status  of  the  ATP  or 
speaking  to  one  of  our  customer 
representatives  who  will  take  your  name 
and  address.  If  our  representatives  are 
all  busy  when  you  call,  leave  a  message 
after  the  tone.  To  ensure  that  the 
information  is  entered  correctly,  please 
speak  distinctly  and  slowly  and  spell 
the  words  that  might  cause  confusion. 
Leave  your  phone  number  as  well  as 
your  name  and  address. 

(2)  Contact  ATP  via  fax  at  (301)  926- 
9524.  A  backup  fax  number  is  (301) 
869-1150. 

(3)  Contact  ATP  via  electronic  mail  at 
atp@micf.nist.gov.  Include  your  name, 
full  mailing addressand  phone  number. 

(4)  Write  to  the  ATP  at  the  address 
shown  below: 

Advanced  Technology  Program, 
Administration  Building  (101),  Room 
A430.  National  Institute  of  Standards 
and  Technology.  Quince  Orchard  at 
Clopper  Road.  Gaithersburg.  MD  20899- 
0001. 

Note  that  the  ATP  is  maifing  new 
Proposal  Preparation  Kits  to  all  those 
individuals  whose  names  are  currently 
in  the  ATP  computer  data  base.  Such 
individuals  need  not  contact  the  ATP  to 
request  a  kit.  The  anticipated  mailing 
date  is  sometime  this  winter.  The  ATP 
toll-fiee  Hotline  message  stated  above 
will  report  when  this  mailing  is  made. 

SUPPLEMENTARY  MTORMATION: 

Baclcground 

The  ATP  is  managed  by  the  National 
Institute  of  Standards  and  Technology, 
an  element  of  the  Technology 
Administration  (TA)  of  the  Department 
of  Commerce.  ATP  was  established  by 


section  5131  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418. 15  U.S.C.  278n),  as  modified 
by  Public  Law  102-245. 

The  ATP  works  with  U.S.  industry  to 
advance  the  nation's  competitiveness — 
and  economy— by  helping  to  fund  the 
development  of  high-risk  but  powerful 
new  technologies  that  underlie  a  broad 
spectrum  of  potential  new  applications, 
commercial  products,  and  services. 
Through  cooperative  agreements  with 
individual  companies  or  groups  of 
companies,  large  and  small,  the  ATP 
invests  in  industrial  projects  to  develop 
technologies  with  high-payoff  potential 
for  the  nation.  The  ATP  accelerates 
technologies  that— because  they  are 
risky — are  unlikely  to  be  developed  in 
time  to  compete  in  rapidly  changing 
world  markets  without  such  a 
partnership  of  industry  and  government. 
By  sharing  the  cost  of  such  projects,  the 
ATP  catalyzes  industry  to  pursue 
promising  technologies.  The  Proposal 
Preparation  Kit  expands  on  the  goals  of 
the  ATP  and  describes  in  detail  what 
constitutes  a  good  ATP  proposal. 

The  ATP  operates  unaer  program 
procedures  published  at  part  295.  title 
15,  of  the  Code  of  Federal  Regulations. 
These  procedures  were  updated  (59  FR. 
page  663.  January  6. 1994).  A  copy  of 
the  updated  version  of  these  procedures 
is  provided  in  the  ATP  Proposal 
Preparation  Kit. 

Cooperative  research  agreements 
rather  than  grants  are  the  funding 
instruments  used  for  ATP  awards.  A 
cooperative  research  agreement  differs 
from  a  grant  with  respect  to  the  amouift 
of  interaction  between  the  Federal 
Government  and  the  recipient,  and  is 
used  to  provide  financial  assistance 
when  substantial  involvement  is 
anticipated  between  the  government 
and  the  recipient. 

Invitation  for  Proposals 

The  ATP  CBD  notices  to  be  published 
later  will  invite  apphcations  for  funding 
from: 

(1)  Individual  United  States 
businesses  in  amounts  not  to  exceed  $2 
million  (federal  share)  over  three  years. 
Single  apphcants  must  fund  all  indirect 
costs  associated  with  the  project. 

(2)  Industry-led  joint  research  and 
development  ventures,  where  ATP 
support  will  serve  as  a  catalyst  for  the 
proposed  joint  venture  project,  and 
provided,  however,  that  the  ATP  sliare 
is  a  minority  share  of  the  cost  of  the 
venture  for  up  to  five  years. 

Applicant  eligibihty  is  discussed  in 
detail  in  the  ATP  Proposal  Preparation 
Kit. 

All  awards  are  subject  to  the 
availability  of  appropriations.  Future  or 
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continued  funding  for  multi-year 
projects  will  be  at  the  discretion  of  NIST 
and  will  be  contingent  on  such  factors 
as  satisfactory  performance  and  the 
availability  of  funds. 

Abbreviated  Proposals 

ATP  reserves  the  right  to  use 
abbreviated  proposal  for  any  general  or 
program  competition.  Information 
regarding  the  use  of  abbreviated 
proposals  will  be  included  in  the  CBD 
announcement  of  that  specific 
competition.  The  purpose  of  abbreviated 
proposals  is  to  provide  applicants  with 
limited  resources  early  feedback 
regarding  whether  the  proposed  project 
falls  within  the  scope  of  the  ATP  and 
whether  the  project  proposed  appears 
sufficiently  promising  relative  to  the 
selection  criteria  to  warrant  preparation 
of  a  full  proposal.  In  competitions 
where  abbreviated  proposals  are 
accepted,  applicants  who  submit  such 
proposals  will  be  notified  in  writing 
whether  or  not  ATP  recommends 
submission  of  a  full  proposal. 

ATP  may  provide  feedback  to 
proposers  in  one  of  the  following  three 
ways: 

(1)  (Used  for  abbreviated  proposals 
only);  A  written  transmittal  giving  a  yes/ 
no  recommendation  regarding 
preparation  of  a  full  proposal; 

(2)  A  checklist  noting  concerns 
regarding  the  proposal  or  abbreviated 
proposal.  This  transmittal  may  be 
accompanied  by  a  statement 
summarizing  common  shortcomings 
ndted  in  the  proposals  submitted  to  that 
competition; 

(3)  An  oral  debriefing  by  telephone 
summarizing  the  strengths  and 
weaknesses  of  the  proposal. 

Which  of  these  feedback  mechanisms 
is  used  will  depend  on  the  competition 
and  may  depend  on  the  number  of 
proposals  received. 

Proprietary  information  is  abbreviated 
and  full  proposals  will  be  protected.  If 
your  proposal  contains  proprietary 
information,  mark  it  accordingly; 
however,  the  title  page  must  not  include 
proprietary  information.  We  recommend 
including  the  following  legend  on  the 
title  page:  "Proposal  contains 
proprietary  information.  Title  page 
nonproprietary." 

Full  proposals  must  be  prepared  in 
accordance  with  the  instructions  in  the 
ATP  Proposal  Preparation  Kit.  In 
competitions  involving  abbreviated 
proposals,  heed  the  general  advice 
provided  in  the  ATP  Proposal 
Preparation  Kit,  but  follow  the  specific 
instructions  announced  in  the  specific 
CBD  announcements. 
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Fu  ads  Available  for  Cooperative 
Rosearch  Agreements 

i  \a  estimated  $20  to  $25  milHon  in 
fir  It-year  funding  will  be  available  for 
Ge  aeral  Competition  95-01.  The 
nu  [nber  of  awards  will  depend  on  the 
qu  dity  of  the  proposals  received  and 
th(  amount  of  funding  requested  by  the 
pn  tposals  under  consideration  for 
awi  ards.  Based  on  ATP's  experience  the 
nu  mber  of  awards  is  unlikely  to  exceed 
30  An  estimated  $100  to  $125  million 
in  irst-year  funding  will  be  available  for 
th«  several  program  competition  to  be 
an  lounced.  For  every  ATP  competition, 
NI  )T  reserves  the  right  to  fund 
pn  iposals  totalling  more  or  less  than  the 
am  ount  of  funding  tentatively  allocated 
to  hat  competition  if  the  number  of 
hi(  h  quality  proposals  received  is 
ju<  ged  to  be  greater  or  fewer 
res  pectively  than  anticipated. 

Pn  tparation  of  Full  Proposal  and 
Re  rafting  Requirements 

'  Tie  ATP  Proposal  Preparation  Kit, 
av(  ilable  from  the  ATP,  contains 
bai  ikground  material  on  the  ATP.   - 
de  ailed  contents  and  formatting 
gu  delines  for  the  preparation  of  full 
pn  iposals,  and  the  required  forms.  Also 
in<  luded  is  information  of  reporting  and 
aui  lit  requirements  for  recipients.  To  be 
ac<  epted  for  review,  full  proposals  must 
me  et  all  of  the  requirements  outlined  in 
th(  Kit.  Full  proposals  that  fail  to  meet 
on  >  or  more  of  those  requirements  will 
be  considered  non-responsive  to  the 
so  [citation. 

Av  ard  Criteria  and  Proposal  Review 
Pr  icess 

'  'he  criteria  used  to  evaluate 
pn  posals  submitted  to  the  ATP  and  the 
pr(  posal  review  process  are 
do  :umented  in  the  Proposal  Preparation 
Kil. 

Ne  ;otiation  of  Cooperative  Agreements 

IIST  reserves  the  right  to  negotiate 
pr  iject  scope  and  funding  levels  with 
AT  P  cooperative  research  agreement 
re<  ipients. 

Su  imission  of  Revised  Proposals 

i  in  applicant  may  submit  a  full 
pr  posal  that  is  a  revised  version  of  a 
fuM  proposal  submitted  to  a  previous 
A'  P  competition.  NIST  will  examine 
su  h  proposals  to  determine  whether 
su  istantial  revisions  have  been  made. 
W  lere  the  revisions  are  determined  not 
to  >e  substantial,  NIST  reserves  the  right 
to  «;ore  and  rank,  or  where  appropriate, 
to  'eject,  such  proposals  based  on 
re^  iews  of  the  previously-submitted 
pn  posal. 


Transfer  of  Proposals 

NIST  reserves  the  right  to  transfer  a 
full  proposal  received  in  response  to  a 
General  Competition  invitation  to  a 
Program  Competition  imderway  in  the 
same  general  timefiame  if  the  subject 
matter  of  the  proposal  clearly  falls 
within  the  scope  of  the  Program 
Competition.  NIST  will  not  transfer 
proposals  from  Program  Competitions  to 
General  Competitions.  Applicants  vdll 
be  notified  if  and  when  a  proposal  is 
transferred  from  a  General  Competition 
to  a  Program  Competition. 

Other  Requirements,  Requests,  and 
Provisions 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  or  recipient  who 
has  an  outstanding  delinquent  Federal 
debt  until  either  the  delinquent  account 
is  paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  to  the 
Department  are  made. 

All  for-profit  and  nonprofit  applicants 
are  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  applicant  have  been  convicted 
of  or  are  presently  facing  criminal 
charges  such  as  fraud,  theft,  perjury,  or 
other  matters  which  significantly  reflect 
on  the  applicant's  management  honesty 
or  financial  integrity. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Primary  Applicant  Certification 

All  primary  applicants  must  submit  a 
completed  form  CD-511,  "Certifications 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanation  is  hereby  provided: 

a.  Nonprocurement  Debarment  and 
Suspension — Prospective  participants, 
as  defined  at  15  CFR  part  26,  section 
105  are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

b.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  605)  are  subject 


Federal  Register  /  Vol.  59,  No.  207  /  Thursday.  October  27,  1994  /  Notices 


to  15  CFR  26.  subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

c.  Anti-Lobbying — Persons  (as  defined 
at  15  CFR  part  28.  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
use  1352,  "Limitations  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  appHcations/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and, 

d.  Anti-Lobbying  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  i^pendix  B. 

•  Lower  Tier  Certification — Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  Cp-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Inefigibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying"  and  Form 
SF-LLL,  "EHsclosure  of  Lobbying 
Activities."  Although  the  CI>-512  is 
intended  for  the  use  of  primary 
recipients  and  should  not  be  transmitted 
to  NIST,  the  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient 'Should  be 
forwarded  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

A  false  statement  on  any  application 
for  funding  imder  ATP  may  be  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001.  The  ATP  does  not  involve 
the  mandatory  payment  of  any  matching 
funds  frtjm  state  or  local  government 
and  does  not  affect  directly  any  state  or 
local  government.  Accordingly,  the 
Department  of  Commerce  has 
determined  that  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  is  not  applicable  to  this 
program.  Recipients  and  subrecipients 
are  subject  to  all  Federal  laws  and 
Federal  and  Department  of  Commerce 
policies,  regulations  and  procedures 
applicable  to  financial  assistance 
awards. 

Applicants  are  hereby  notified  that 
any  eqmpment  or  products  authorized 
to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
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made  to  the  maximimi  extent  feasible  in 
accordance  with  Public  Law  103-317, 
section  607  (a)  and  (b).  Adequate 
justification  will  be  required  for  any 
proposed  purchase  of  equipment  or 
products  that  are  not  American-made. 

Dated:  October  21, 1994. 
Arati  Prabhakar, 
Director.  NIST. 

[FR  Doc.  94-26658  Filed  10-26-94;  8:45  am) 
BILUNG  CODE  3810-13-M 

COMMISSION  OF  FINE  ARTS 
Notice  of  Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  17  November 
1994  at  10:00  ajn.  in  the  Commission's 
offices  in  the  Pension  Building,  Suite 
312,  Judiciary  Square,  441  F  Street, 
NW.,  Washington,  DC  20001  to  discuss 
various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 

Dated  in  Washington,  DC,  October  21, 
1994. 

Charles  H.  Atherton, 

Secretary. 

(PR  Doc.  94-26631  Filed  10-26-94;  8:45  am] 

BILUNG  CODE  C3W-01-M 


CORPORATION  FOR  NATIONAL 
SERVICE 

AmeriCorps  State  and  Direct  Grant 
Program,  Learn  and  Serve  America 
K-12  Grant  Program,  and  Learn  and 
Serve  America  Higher  Ed  Grant 
Program  1995  Policies  and  Priorities 

ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 
Corporation)  is  proposing  changes  and 
inviting  comments  with  regard  to  three 
of  its  main  programs:  AmeriCorps* USA, 
Learn  &  Serve  America  K-12,  and  Learn 
&  Serve  America  Higher  Education.  This 
notice  is  divided  into  three  parts 
corresponding  to  these  programs.  The 
proposed  changes — which  would  apply 
to  the  FY  1995  grant  cycle — were 
developed  in  response  to  lessons 
learned  with  the  completion  of  the 
Corporation's  first  grant  cycle  and  are 
non-regulatory  in  nature.  A  broad  range 
of  areas  is  covered,  including  the 


following:  a  revised  timeline;  revised 
applications;  proposed  criteria  for  the 
renewal  of  grants;  revised  priorities 
within  the  main  issue  areas  of 
education,  public  safety,  human  needs 
and  the  environment;  guidelines  for  the 
continued  improvement  of  programs; 
revisions  to  the  selection  criteria  for 
programs;  and  additional  priorities  that 
will  be  given  in  the  selection  processes. 
The  Corporation  invites  all  interested 
parties  to  comment  on  the  issues 
discussed  in  this  notice.  Any  comments 
received  will  be  given  careful 
consideration  in  the  development  of 
final  FY  1995  policies  and  grant 
applications. 

DATES:  Comments  on  the  Corptoration's 
AmeriCorps  State  and  Direct  Grant 
Program,  and  Learn  and  Serve  America 
Higher  Ed  Grant  Program  1995  policies 
and  priorities  must  be  received  no  later 
than  November  28, 1994.  Ehie  to 
application  deadlines,  comments  on  the 
Learn  and  Serve  America  K-12  Grant 
Program  1995  poUdes  and  priorities 
must  be  received  no  later  than 
November  14,  1994. 

ADDRESSES:  Responses  to  this  notice 
may  be  mailed  to  the  Office  of 
AmeriCorps  Programs,  The  Corporation 
for  National  Service,  1110  Vermont 
Avenue,  NW.,  Washington.  DC  20525. 
between  9  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rusty  Greiff,  General  Counsel's  office,  at 
(202)  606-5000  x.  256  between  the 
hovus  of  9  a.m.  and  6  p.m.  Eastern 
Standard  Time.  For  individuals  with 
disabilities,  information  will  be  made 
available  in  alternative  formats,  upon 
request. 

SUPPLEMENTARY  INFORMATION: 

Applications 

The  Corporation  invites  comments  on 
the  following  FY  1994  appUcations. 
Interested  parties  who  do  not  have 
copies  of  these  applications  should 
obtain  one  through  their  State 
Commissions: 

AmeriCorps 

National  Direct  Application 
State  AppUcation 

Learn  and  Sen'e  America — K-12 

School-Based  Programs — State 

Educational  Agencies 
School-Based  Programs — Grantmaking 

Entities 
School-Based  Programs — Indian  Tribes 

and  U.S.  Territories 
School-Based  Programs — Chief 

Executive  Officer's  Fund  for  the 

Advancement  of  Service  Learning 
School-Based  Programs — Local 

Educational  Agencies 
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Community-Based  Programs — State 
Commisskms  and  Grantmaking 
Entities 


Lea  -D  and  Serve  Aaerica— Higher 
Edh  catkHt 


1995  Grant  TiMEur4E 
[Revised  10/18/94,  4  prrH 


>■•*•••••«•«■%•• 


AmefiCorps  State: 

Renewals  

New  AppHcattons 

AmeriCoipe  Direct: 

Renewals/Expansions  __ __ „ 

New  AppteHicins  (Includes  Planning  Grants) 
Learn  &  Serve— HE: 

Renewals  


New  ApplicalJons  

Learn  &  Serve — K-12: 

Renewals  „ 

New  AppHcaliom  „ _ „ 

Subtitle  H  Innovative  and  Denxxntration  Programs 


Copies  of  these  applications  are 
available  through  the  individual  State 
Commissions  and  the  Corpwation  for 
those  who  wish  to  review  them  and 
provide  feedback  to  the  Corporation. 

AmeriCoqts  State  and  National  Direct 
Federal  Grant  Programs 

/.  Policies  and  Guidelines  for  Renewals 
of  Existing  Grantees 

A.  Renewals 

The  Corporation  in  general  anticipates 
renewing  grants  for  existing  programs 
that  meet  quahty  standards.  However, 
renewals  are  not  automatic,  and  will  be 
evaluated  on  the  following  renewal 
criteria: 
1.  Year  One  Progress  to  Date  (80%) 
The  degree  to  which  grantees  have 
made  reasonable  progress  towards 
objectives  and  can  articulate  problems 
or  issues  that  occurred  in  the  first  year. 
These  include  objectives  related  to 
members,  the  community  and  Uie 
program  itself,  including: 

a.  Development  of  well-organized 
service  activities  which  have  direct  and 
demonstrable  results. 

b.  Degree  of  community  support  and 
involvement  and  evidence  of  impact  on 
the  community 

c.  Quality  of  financial  management 
and  extent  to  which  the  match  has  been 
raised  or  exceeded. 

d.  Quality  of  program  management 
and  the  extent  to  which  high-quahty 
program  staff  have  been  selected, 
trained  and  placed. 

e.  The  degree  to  which  recruitment 
goals  have  been  met  and  the 
AmeriCorps  members  have  been 
retained  in  the  program. 


will 
b 

and 
c. 


Distribute  appli- 
cations 


Dec.  5 

Dec  5 

Dec  .5 

Dec.  5 

Dec.  5 

Dec.  5 

Nov.  15  

Nov.  15  

Jan.  15 


Application  due 
dates 


March  31 

March  31 

March  1 ....._. 

March  15 

Feb.  28 
(Progress  Re- 
port). 

March  21 

Jan.  20 

Jan.  20 

April  13  


Notification 


Jur)e  15  _. 
June  15  .. 

May  10  .... 

May  10 ..., 

May  15  „.. 


May  15  . 

April  10 
April  10 
July  1  ... 


Program  startup 


Sept  1.1995. 
Sept  1.1995. 

Sept  1, 1995. 
Sejjt  1, 1995. 

Sept  1, 1995. 


Sept  1. 1995. 

Sept  1.1995. 
Sept  1,1995. 
Sept.  1, 1995. 


f.  National  Identity — ^The  extent  to 
whi  h  the  program  is  recognizable  as 
Ami  (riCorps  in  the  community  and  by 
the  nembers. 

g.  State  commissions,  national  non- 
pro  its  and  federal  agencies  serving  as 
grai  tors  will  also  be  evaluated  on: 

rheir  success  in  following  the 
tim«  line  and  workplan  for  getting  grant 
awa  -ds  to  programs,  monitoring  their 
proj  ress  and  providing  technical 
assi  itance. 

ii,  The  extent  to  which  issues  and 
pro!  lems  have  been  promptly  and 
effe  lively  addressed. 

ii  .  The  extent  to  which  they  have 
imp  emented  plans  to  evaluate 
proj  rams, 
2.  Year  Two  Plans  (20%). 
a.  Clear  articulation  of  problems 
enc(  luntered  in  Year  One  and  how  they 
be  addressed  in  Year  Two. 
A  sound  plan  for  sensible  growth 
improvement. 

If  expansion  is  planned,  clear  and 
com  pelling  programmatic  reasons  for 
doii  g  so  and  the  organization's  capacity 
q}and. 

If  expansion  is  planned,  the  extent 
to  V  hich  the  organization's  Year  One 
acti  rities  warrant  expansion. 

Clear  and  well-thought-out  program 
objirtives  for  Year  Two  that  are ' 
con  ;istent  with  Year  One. 

f.  State  commissions,  national  non- 
pro  its  and  federal  agencies  serving  as 
grai  tors  will  also  be  evaluated  on: 

the  qiiahty  of  their  plans  for 
exp  insion; 

ii  the  quality  of  the  plan  for  technical 
assi  (tance  and  program  monitoring: 

ii .  the  degree  to  which  they 
un<  3iStand  prcblems  they  encountered 


in  Year  One  and  how  they  will  address 
them  in  Year  Two; 

4.  If.  for  State  Commission  grantors 
only,  the  state  plan  has  been  revised,  the 
degree  to  which  it  reflects  the  state's 
experience  with  AmeriCorps  and  Learn 
and  Serve  pro-ams;  and 

5.  The  quahty  of  the  state's 
framework,  for  State  Commission 
grantors  only,  within  which 
comprehensive  program  monitoring  and 
evaluations  can  be  made. 

B.  Conversion  of  Planning  Grants  to 
Operating  Grants  for  Formula-Funding 

The  Corporation  is  recommending 
that  State  Commissions  give  priority  to 
converting  Formula-funded  planning 
grants  to  operational  programs  over  new 
appUcations,  if  the  proposals  meet 
quality  standards. 

C.  Members.  Site,  Program,  Budget 
Expansion  Criteria 

The  Corporation  will  give  priority  to 
expanding  the  number  of  members  in 
existing  program  sites,  and  to  expanding 
the  number  of  sites  themselves,  if  the 
program  has  a  solid  track  record  and 
sound  needs  and  plans  for  expansion 
and  meets  the  other  criteria  for  renewal. 
If  the  expansion  request  exceeds  25%  of 
the  Year  One  budget  or  the  planned 
expansion  is  to  base  the  program  in  two 
different  cities,  then  the  program 
expansion  will  be  considered  a  new 
appUcation  and  will  not  receive 
priority. 

D.  Issue  Area  Priorities 

The  Corporation  has  not  changed  the 
priority  area  emphases  for  renewals. 
This  decision  reflects  the  COTporation's 
belief  that  the  extension  of  these 


priorities  during  the  renewal  process 
will  contribute  to  building  successful 
programs  and  stronger  relationships 
with  the  field.  The  priority  areas  for 
renewals  are: 

1.  Pubhc  Safety 

a.  Crime  Control  and  Response — 
Improving  criminal  justice  services,  law 
enforcement,  and  victim  services. 

b.  Crime  Preyention — Reducing  the 
incidence  of  violence. 

2.  Education 

a.  School  Readiness — Further  early 
childhood  development. 

b.  School  Success — Improve  the 
educational  achievement  of  school-age 
youth  and  adults  who  lack  basic 
academic  skills  by  utihzing 
comprehensive  strategies  with  potential 
for  long-term  impact. 

A 

3.  Himian  Needs 

a.  Health — Provide  comprehensive 
health  prevention,  wellness,  and 
conmiunity-based  health  care. 

b.  Home — Reduce  the  number  of 
homeless  Americans,  open  housing 
markets  to  minorities,  empower  and 
revitalize  rural,  suburban  and  urban 
communities. 

4.  Environment 

a.  Neighborhood  Environment — 
Promote  sustainable  communities  by 
reducing  environmental  risks,  especially 
in  low  income  neighborhoods,  and  by 
incorporating  environmental  design  and 
technologies  to  conserve  natural  and 
cultural  resources. 

b.  Natural  Enviroimient — Conserve, 
restore  and  sustain  natural  habitats. 

//.  Policies  and  Preferences  for  New 
State  Competitive  and  National  Direct 
Applicants 

In  addition  to  those  preferences  and 
objectives  described  by  the 
Corporation's  statute  and  regulations, 
the  Corporation's  recommendations 
reflect  our  objectives  of  encouraging 
new  applicants  to  focus  on  our  new 
priorities.  The  Corporation's 
recommendations  reflect  oiu-  objective 
to  encoiuage  the  tailoring  of  our  FY 
1994  priorities  for  new  applicants.  The 
Corporation  will  solicit  proposals  for 
new  programs  which  supplement  the 
existing  range  of  AmeriCorps  programs, 
including  new  models  in  priority  areas 
not  covered  by  existing  programs. 

A.  Issue  Areas  To  Be  Targeted 

Outhned  below  are  staff 
recommendations  on  the  issue  areas  to 
be  targeted  for  new  state  competitive 
and  national  direct  program 
apphcations: 


1.  Commimity  PoUcing — Supporting 
community  policing  efforts  through 
building  partnerships  with 
neighborhood  residents,  identifying 
community  problems,  and  working  with 
police  officers  to  solve  these  problems. 

2.  Victim  Assistance — Woriing  on 
programs  in  public  agencies  or 
community-based  organizations  to 
provide  a  wide  range  of  support  services 
to  victims  of  crime  and  to  help  hnk 
victims  to  other  providers  of 
information  and  services  within  the 
justice  system  and  community. 

3.  Neighborhood  Environment — 
Initiate  innovative  grass-roots  programs 
in  low  income  nei^borhoods  that 
promote  sustainable  communities  by 
reducing  environmental  risks,  and 
conserving  natural  resources. 

4.  Early  childhood  development — 
Improve  the  health  and  school  readiness 
of  young  children  through  child  care. 
Head  Start,  and  other  pre-school 
programs;  programs  to  improve 
parenting  skills  and  community-based 
efforts  to  provide  comprehensive 
services  to  families  with  yoimg  children 
(including  pregnant  women). 

5.  School  Success — Broaden  or 
coordinate  the  range  of  services 
available  through  schools  such  as 
tutoring,  after-school  enrichment 
programs,  service- learning,  health  and 
child  care  service  and  efforts  to  involve 
parents  in  their  children's  education  as 
part  of  a  comprehensive  strategy  to 
improve  school  achievement  and 
student  retention. 

B.  Programmatic  Preferenr^^s 

The  Corporation  will  give  preferences 
to  new  applicants  who  integrate  the 
following  into  their  proposals: 

1.  Concentration 

The  Corporation  is  encouraging 
programs  to  concentrate  the  efforts  of 
AmeriCorps  Members.  In  general, 
preference  will  be  given  to  programs 
that  propose  service  activities  at  fewer 
sites  rather  than  more  sites,  that  focus 
activities  in  the  priority  areas,  and  that 
involve  groups  of  Corps  Members  in 
contrast  to  individually-placed  Corps 
Members.  Similarly,  programs  that 
regularly  bring  Corps  Members  together 
for  training,  identity,  and  service  will  be 
preferred  over  those  that  propose  more 
diffused  organizations. 

2.  Speciahzation 

Programs  that  propose  to  develop 
priority  area  specializations  are 
accorded  preference  over  programs  vtrith 
a  more  generalist  focus.  Specifically  not 
encouraged  are  programs  that  propose  to 
engage  Corps  Members  in  many 
activities  addressing  many  priorities. 


3.  Diversity 

Programs  that  show  a  specific  strategy 
for  attracting  members  with  diverse 
backgrounds  will  be  given  a  preference. 
The  Corporation  encourages  programs  to 
treat  diversity  broadly,  searching 
beyond  their  ordinary  participant  base 
to  include,  for  example,  individuals 
from  other  ethnic  groups  and  people 
with  disabilities.  Programs  are 
encouraged,  if  appropriate,  to  include 
intergenerational  components. 

4.  Education  Awards  Only 

Because  the  Corporation  has  more 
funds  available  for  education  awards 
than  for  program  costs,  we  continue  to 
urge  applicants  that  have  adequate 
resources  to  cover  program  costs  to 
request  education  awards  only. 

C.  Localities  for  Concentration 

Empowerment  2k)nes,  Enterprise 
Communities  and  areas  affected  by 
military  downsizing.  The  Corporation 
will  accord  special  consideration  to 
applicants  who  propose  fo  sponsor 
AmeriCorps  service  activities  in 
officially-designated  empowerment 
zones  or  enterprise  communities,  and 
areas  impacted  by  military  downsizing.- 

D.  Selection  Criteria 

Selection  criteria  for  new  applicants 
remain  those  established  in  1994,  based 
on  the  quality  of  the  proposal  and  the 
proposed  program's  abiUty  to: 

1.  Get  things  done  in  communities. 

2".  Strengthen  communities. 

3.  Expand  opportunities  for  members. 

4.  Encourage  responsibiUty. 

5.  Be  innovative. 

6.  Be  replicated  in  other  areas. 

7.  Be  sustained  beyond  Corporation 
support. 

Learn  and  Serve  America  K-12  Grant 
Program 

All  Learn  and  Serve  America:  School- 
and  Community-Based  Programs 
address  needs  within  at  least  one  of  the 
four  priority  areas  of  the  Corporation: 
Environment,  Education,  Human  Needs 
and  Public  Safety.  Because  the 
objectives  of  Learn  and  Serve  America 
focus  more  on  education  reform  and 
participant  development,  however,  it  is 
critical  for  us  to  focus  primarily  on 
program  improvement  and  quaUty 
priorities,  rather  than  issue  areas. 
Therefore  the  policies  and  priorities  for 
renewals  of  existing  grantees  and  new 
applicants  are  the  same. 

/.  Renewals 

In  general,  the  Corporation  anticipates 
renewing  grants  for  existing  programs 
that  meet  quality  standards.  However, 
renewals  are  not  automatic.  Renewal 
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applications  for  Leam  and  Serve 
America  K-12  grants  to  State 
Educational  Agencies  will  be  evaluated 
based  on  the  following  criteria. 

A.  Quality  of  the  Year  Two  Plan  (60%) 

1.  Goals  and  Objectives 

The  goals  and  objectives  of  the  plan 
are: 

a.  Clearly  stated. 

b.  Measurable. 

c.  Achievable. 

d.  Time-phased. 

e.  Appropriate  &  effective  vehicles  for 
promoting  service-learning. 

2.  Design  and  Activities 

The  design  and  activities  set  forth  in 
the  plan: 

a.  Are  clearly  related  to  achieving 
stated  goals  and  objectives. 

b.  Meet  community  needs  and 
i.ivolves  individuals  from  diverse 
backgrounds  (including  economically 
disadvantaged  youth  and  individuals 
with  physical  or° cognitive  disabilities) 
who  will  serve  together  to  explore  the 
underlying  causes  of  community 
problems. 

c.  Involve  youth  in  the  planning, 
implementation,  and  evaluation  of  the 
plan. 

d.  Provide  for  productive  and 
meaningful  educational  experiences 
which  incorporate  service-learning 
methods. 

3.  Leam  and  Serve  America  Priorities 

The  quality  and  extent  to  which  the 
goals  and  objectives  and  program  design 
address  the  following  programmatic 
priorities: 

a.  Infrastructure  and  capacity- 
building. 

b.  Partnerships  with  other  education 
reform  efforts. 

c.  Qualitative/quantitative  research 
and  evaluation. 

d.  Coordinated  streams  of  service. 

4.  Organizational  Capacity 

The  plan  describes  sound  processes 
for: 

a.  Training. 

b.  Technical  assistance. 

c.  Supervision. 

d.  Quality  control. 

e.  Evaluation. 

f.  Administration. 

g.  Equitable  distribution  of  funds  to 
local  grantees. 

h.  Ensuring  quality  and  evaluating  the 
efforts  of  the  grantee  and  local 
subgrantees. 

i.  The  principal  leaders  who  will 
implement  the  plan  are  well  qualified 
> V-r  their  responsibilities. 
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5.  Ev  iluation 

Th  i  plan  includes  an  adequate 
proc  ss  for  evaluating: 

a.  ( )verall  performance  (of  the  grantee 
and  Sibgrantees).  •>, 

b.  Program  activities. 

c. '  'outh  development/educational 
outc(  mes. 
d.  I  Community  impact. 

6.  Su  stainability 

Th ;  extent  to  which  the  applicant: 

a.  Demonstrates  the  ability  and 
willingness  to  collaborate  with  the  State 
Comi  nission,  Alternative  Administrative 
Entit  f,  or  Transitional  Entity. 

b.  'osters  collaborative  efforts  among 
local  educational  agencies,  local 

govei  mnent  agencies,  community-based 
agen  ies.  businesses,  and  State  agencies. 

c.  las  strong,  broad-based 

partr  erships  and  community  support. 

d.  'resfents  evidence  that  hnancial 
resources  will  be  available  to  continue 
the  L  3am  and  Serve  America  effort  after 
the  e  cpiration  of  the  grant. 

7.  Im  [Ovation  and  Replicabiiity 

Th  5  extent  to  which  the  plan: 

a. ,  idvemces  knowledge  about  how  to 
do  el  "ective  and  innovative  community 
servi  ;e  and  service-learning. 

b.  inhances  the  effort  within  the 
broa<  er  K-12  field. 

c. '  Vill  assist  others  in  learning  from 
expe  ience  and  replicating  the  program 
cone  spt. 

8.  Cc  st-Effectiveness 

Th  3  extent  to  which  the  budget: 
'orrelates  with  the  program 


a. 

an 
b. 


narrs  tive, 


)etails  costs  by  providing 
justi  ication  and  appropriate 
calci  lations  for  each  line  item. 

Sufficiently  supports  project 
activ  ties.- 

d.  Represents  reasonable  costs,  given 
curr«  nt  rates. 

B.  P«  rformance  to  Date  (40%) 

Th  8  Corporation  recommends  that 
cons  deration  of  past  performance  be 
base  I  on  whether  the  grantee  has: 

1 .  vlade  reasonable  progress  toward 
acco  nplishing  project  goals  and 
obje<  tives. 

2.  \dequately  addressed  issues  or 
prob  ems  that  occurred  or  has 

deve  oped  sufficient  plans  to  address 
then  in  year  two. 

3.  vlet  reporting  requirements  in  a 
time  y  manner. 

4.  [kinducted  adequate  planning, 
capa  ;ity-building  and  training  activities. 

mplemented,  operated,  and 
expa  nded  service-learning  programs 
throi  igh  grants  to  local  partnerships,  as 
statep  in  the  original  proposal. 


6.  Implemented,  operated,  and 
expanded  school-ba^d  programs 
involving  aduh  vohmteers.  if 
applicable. 

//.  Priority  Areas  for  New  Grants  and 
Renewals 

In  addition  to  those  objectives  and 
priorities  described  by  the  Corporation 
statute  and  regulations,  the  Corporation 
is  recommending  that  new  and  existing 
grantees  be  requested  to  address  the 
following  priorities  in  their  Leam  and 
Serve  America  plans. 

A.  State  Infrastructure/Capacity 
Building 

An  effective  service-learning  state 
infrastructure  includes  a  statewide 
network  of  service-learning 
practitioners,  policy  makers  |pd 
members  who  advocate  the 
advancement  of  service-learning 
methodology.  This  infrastructure  also 
includes  state  financial  and  human 
resources  committed  to  service-learning 
efforts,  as  well  as  state  level  support  for 
service-learning.  Infrastructure  is  key  to 
realizing  the  full  potential  of  service- 
learning  to  reform  education  and 
rebuild  communities.  There  is  a  need  to 
build  both  legislative  and  financial 
support  at  the  state  level,  especially  as 
future  federal  funding  may  not  be 
available.  Priority  will  be  given  to  state 
plans  that  institutionalize  service- 
learning,  as  well  as  those  that  leverage 
dollars  at  the  state  and  local  levels. 

B.  Partnerships  With  Other  Education 
Reform  Efforts 

To  help  build  the  infrastmcture 
needed  to  support  service-learning  as  a 
methodology  for  education  reform,  the 
Corporation  will  encourage  linkages 
with  other  education  reform  efforts, 
such  as  Goals  2000,  School-to-Work 
transition  and  middle  grades 
restructuring.  States  will  be  encouraged 
to  promote  such  linkages  through 
advocating  for  the  inclusion  of  service- 
learning  language  in  state  education 
reform  legislation  and  school  board 
policies. 

Connections  to  state  and  federal 
education  reform  efforts  help  promote 
institutionalization  and  sustainability. 
As  states  consider  school  restructuring 
or  the  new  methodology  of  education 
reformers,  the  Corporation  should 
encourage  them  to  include  service- 
learning  in  their  plans.  Priority  will  be 
given  to  programs  that  utilize  dollars 
from  other  federal  education  legislation 
or  promote  linkage  with  state  level 
reform  efforts. 


C  Qualitative/Quantitative  Research 
and  Evaluation 

Up  to  this  point,  the  service-learning 
research  focus  has  been  mainly  on 
personal  development  with  data 
collection  being  mostly  anecdotal.  To 
further  expand  and  sustain  service- 
learning  as  a  legitimate  pedagogy,  the 
field  needs  a  solid  base  of  research  to 
support  it.  Once  academic  improvement 
is  solidly  documented,  more  members 
of  the  education  community  will 
support  service-learning  as  a  legitimate 
tool  for  education  reform.  Priority  Mrill 
be  granted  to  proposals  which  plan  to 
document  service-learning  outcomes, 
especially  those  focusing  on 
nneasurement  of  improved  academic 
achievement  and  attendance,  and 
reducticms  in  disciplinary  actions.  This 
type  of  solid  research  will  be  useful 
during  the  reauthorization  process. 

D.  Coordinated  Streams  of  Service 

When  all  CNCS  grantees  in  a  given 
state  work  together,  it  is  possible  to  "get 
things  done"  more  effectively  and 
efficiently.  AmeriCorps  Members  can 
strengthen  Leam  and  Service  programs 
by  serving  as  service-learning 
coordinators  at  the  school  district  or 
individual  school  level.  Senior  Corps 
niembers  can  offer  valuable  skills  and 
experience  to  Leam  and  Serve  members 
through  pre-service  training  and  post- 
service  reflection  activities.  Priority  will 
be  granted  to  proposing  linking  the 
various  streams  of  service  in  the  state. 

III.  Renewal  Period 

The  Corporation  recommends 
renewing  grants  for  one  year  only.  This 
will  allow  Leam  and  Serve  America 
staff  to  ensure  greater  quahty  in  plans 
and  to  promote  program  improvement. 

IV.  Program  Components  To  Be 
Addressed 

The  Corporation  recommends  that  the 
following  program  components  be 
addressed  in  FY  1995.  These 
components  were  identified  by  staff  and 
outside  peer  reviewers  as  overall 
weaknesses  in  the  proposals  submitted 
under  Leam  and  Serve  America  in  1994. 

A.  Academic  Components 

Connections  to  the  curriculum/ 
education  reform  Proposals  submitted 
this  year  demonstrate  the  need  for  the 
Corporation  to  work  with  ^ntees  at 
three  levels  of  the  service-learning 
integration  continuum:  awareness/basic 
introduction  to  service- learning 
■methodology;  making  clear  connections 
to  the  academic  curriculum;  and 
articulating  clear  academic  outcomes 
and  ways  to  measure  those  outcomes.  If 
the  Corporation  is  to  fund  service- 


yearning  programs,  then  we  need  to 
work  with  grantees  to  enhance  the 
academic  components  of  their  plans. 

B.  Evaluation 

The  CorpcMvtion  recommends  that 
grantees  be  encouraged  to  consider 
evaluation  at  three  levels:  information  to 
be  collected  for  the  national  evaluation: 
evaluation  of  the  work  at  the  primary 
grantee  level,  such  as  State  Education 
Agency,  State  Commission,  or  national 
non-profit;  and  the  evaluation  of  local 
program  (subgrantee)  activities. 
Grantees  will  be  encouraged  to  defiine 
clear,  measurable  goals  and  objectives, 
as  well  as  to  develop  or  select  adequate 
measurement  tools. 

C.  Innovation/Replicability 

The  Corporation  reconunends 
grantees  to  seek  viable  approaches  in 
achieving  program  replicabiiity  and 
innovation.  The  Corporation  encourages 
programs  to  work  closely  with  the  Leam 
and  Serve  America  K-12  staff  to 
establish  a  framework  to  assist  in  the 
development  of  new  ideas  and  the 
expansion  of  or  building  upon  proven 
model  programs. 

D.  Sustainability 

The  Corporation  encourages  grantees 
to  design  a  clearly  defined  and  detailed 
plan  for  program  sustainabiUty. 
Grantees  should  articulate  a 
comprehensive  long-term  plan  that  not 
only  cites  specific  monetarj'  and  in-kind 
resources,  but  incorporates  state 
infi^structure  and  capacity  building. 

E.  Coordination  With  Other  Service 
Streams  in  the  State 

Programs  are  encouraged  to 
coordinate  their  service  efforts  with  the 
state's  service  network,  including  youth, 
educators.  State  Commission  members, 
policy  makers,  parents,  representatives 
&t)m  community  organizations  and 
national  nonprofits.  Improving 
collaboration  strengthens  state  service- 
learning  efforts,  presents  a  stronger, 
more  unified  voice  for  service-learning 
at  the  state  policy  level,  promotes 
sustainability  and  helps  states  achieve 
goals  with  fewer  dollars  through 
resource  sharing. 

F.  Indian  Tribes  and  U.S.  Territories 

The  Corporation  anticipates  that  its 
technical  assistance  and  outreach  efforts 
to  Indian  Tribes  and  Territories  will 
improve  in  Year  Two.  The  Corporation 
encourages  Indian  Tribes  and  Territories 
to  identify  specific  areas  of  need  so  the 
Corporation  may  better  assess  less 
developed  program  areas  and  strengthen 
the  overall  quality  of  Indian  Tribe 
proposals  for  Year  Two. 


V.  Guidelines  for  1994  Renewals 

A.  Amount  of  Funding  Requested  by 
Applicants  for  Renewal 

The  Corporation  recommends  the 
following  guidelines  concerning  the 
amount  of  funding  that  may  be 
requested  by  year  two  grantees. 

1.  State  Educational  Agencies 

The  FY  1995  appropriation  for  SEA 
allotment  grants  will  increase 
approximately  25%.  The  SEAs  will  be 
informed  of  exactly  what  their  formula 
allotments  will  be  in  FY  1995  when 
renewal  materials  are  sent  to  them. 

2.  State  Commissions.  Grantmeking 
Entities  (School-  and  Community- 
Based),  and  Fund  for  the  Advancement 
of  Service-Learning  Grantees 

Approximate  second  year  funding 
levels  were  determined  during  the  year 
one  application  process.  All  applicants 
in  these  categories  were  asked  to  submit 
three  year  plans. 

3.  Indian  Tribes/Territories 

Most  grants  are  expected  to  upgrade 
bom  planning  to  operational  programs. 
We  plan  to  Umit  these  requests  to  an 
additional  60-75%  increase  over  the 
amoimt  of  the  FY  1994  planning  grant. 

B.  Information  Required  in  Addition  to 
the  Quarterly  Report 

The  Corporation  is  requesting  that 
renewal  applicants  submit  the  following 
for  consideration: 

1.  Updated  statement  of  goals  and 
objectives. 

2.  Workplan  for  the  second  program 
year. 

a.  Program  activities  as  they  relate  to 
goals  and  objectives: 

i.  description  of  subgranting  (number 
of  continuation  subgrants  v.  number  of 
new  subgrants); 

ii.  state  level  infrastructure 
development: 

iii.  plan  for  addressing  Corporation 
priorities. 

b.  Training  and  technical  assistance 
plans  for  year  two. 

c.  Evaluation  update. 

d.  Program  sustainability 

e.  Efforts  to  repUcate 

f.  Innovative  program  elements 

3.  Updated  personnel  information  (if 
applicable). 

4.  Second  year  budget  narrative  and 
form  (Cost  effectiveness). 

Leam  and  Serve  America:  Higher 
Education  FY  1995  Policies  and 
Priorities 

/.  Policies  and  Guidelines  for  Rvnewals 
of  Existing  Grantees 

In  general,  the  Corporation  anticipates 
renewing  grants  for  existing  programs 
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that  meet  quality  standards.  Renewal 
funding  will  not  be  automatic.  Decisions 
will  be  based  on  two  fiactors:  progress  to 
date  (80%)  and  future  plans  (20%). 

A.  Information  on  progress  to  date 
will  be  collected  primarily  through  the 
semi-annual  progress  report  (quarterly 
report  for  demonstration  programs)  and 
secondarily  through  other  methods,  that 
include  informal  monitoring,  contact 
with  program  personnel  and  site  visits. 
Progress  reports  will  include  the 
following  information,  which  translate 
into  criteria  for  renewal  decisions: 

1.  Number  of  participants: 

a.  The  degree  to  which  recruitment 
goals  have  been  met.  The  amount  of 
attrition  observed. 

2.  Service  and  learning  activities: 

a.  The  quality  of  service  placements. 
The  degree  to  which  activities  are  well- 
supervised,  well-suited  to  participants' 
skill  and  training,  and  designed  to 
achieve  demonstrable  impacts  on 
community  needs.  The  quality  of 
reflection  activities.  The  clarity  of 
learning  objectives  associated  with  these 
activities. 

3.  Implementation: 

a.  The  extent  to  which  high-quality 
program  staff  have  been  recruited, 
selected,  trained,  and  placed.  The 
degree  to  which  the  program  is 
following  its  timehne  and 
implementation  plan.  The 
reasonableness  of  explanations  for 
deviations  from  or  adjustments  to  the 
timeline. 

4.  Progress  toward  objectives:    , 
a.  The  degree  to  whicn  there  is 

quantitative  or  other  evidence  of 
progress  toward  approved  objectives 
related  to  community,  participants,  and 
institutional  impacts.  The  degree  to 
which  the  program  has  developed  a 
system  to  collect  data  and  demonstrate 
outcomes. 

5.  Progress  toward  sustainability: 

a.  The  degree  to  which  the  program 
has  explored  alternative  sources  of 
funding  and  built  stronger  institutional 
and  community  support. 

6.  Important  findings  from  internal 
evaluation  and  monitoring: 

a.  The  reliability  of  mechanisms  for 
feedback  and  continuous  improvement. 
The  degree  to  which  participants, 
service  beneficiaries,  and  partners  are 
satisfied  with  the  program.  The  extent  to 
which  the  program  has  identified 
problems,  areas  for  improvement,  or 
lessons  learned,  and  taken  appropriate 
action. 

7.  Financial  management  and  match: 
a.  The  extent  to  which  the  match  has 

been  raised.  The  extent  to  which  a 
fundraising  plan  has  been  developed. 
The  extent  to  which  quarterly  financial 
reports  and  up-to-date  records  of  line- 


I 


it^m  expenditures  show  balanced  and 

tpropriate  spending  across  program 

ias.  The  reasonableness  of 
explanations  for  unusually  low  or  high 
ejtpenditures  in  particular  budget  lines. 

t).  In  addition,  in  making  renewal 
di  icisions,  the  Corporation  will  take  into 
at  count  grantees'  responsiveness  to 
in  quiries  and  requests  from  program 
St  iff  and  their  timeliness  in  notifying 
pi  ogram  staff  of  major  problems  in 
in  iplementation. 

B.  Information  on  future  plans  will  be 
cc  llected  through  a  brief  application  for 
re  aewal  funding.  Proposals  should 
bi  ild  on  progress  in  the  previous  year, 
re  lecting  lessons  learned  and  actions 
th  at  correct  weakenesses.  The 
information  will  include: 

1.  Clear  outcome  objectives  for  the 

n(  xt  year,  consistent  with  objectives  for 
th  B  current  year. 

2.  Next  year's  activities. 

3.  Implementation  plan  and  timeline, 
re  lecting  lessons  learned  from  the 

ci  rrent  year. 

4.  An  update  on  expenditures  and 
ol  ligations  under  the  current  grant. 

5.  Next  year's  budget  with  detailed 
nj  rrative. 

Bn  general,  first-year  programs  (non- 
di  monstration)  may  apply  for  90 
p<  rcent  of  their  current  grant  amounts. 
S«  cond-year  programs  may  apply  for  80 
p(  rcent  of  their  current  grant  amounts. 

Current  demonstration  programs  with 
A  neriCorps  Members  may  maintain  or 
e>  pand  the  number  of  Members  (up  to 
2!  percent,  in  general).  In  the  second 
y<  ar  application,  programs  proposing 
e>  pansion  will  be  required  to  justify  the 
e>  pansion  in  terms  of  need, 
01  ?anizational  capacity,  success  in  first- 
y€  ar  implementation,  and  adequacy  of 
pi  ins  for  managing  expansion.  Part-time 
pi  ograms  with  AmeriCorps  Members 
w  lose  terms  of  service  are  longer  than 
01  e  year  may  propose  a  new  class  of 
A:  neriCorps  Members  in  the  second 
y(  ar.  Such  a  proposal  constitutes  an 
e>  pansion. 

//,  Policies  and  Guidelines  for  New 
A  jplicants 

A.  The  Corporation  intends  to 
st  eamUne  FY  1995  applicants  into  one 
ol  three  categories  that  reflect  major 
di  stinctions  in  program  design  and 
ac  tivities: 

1)  Individual  institution  of  higher 
ec  ucation  or  partnership, 

2)  Consortiiun,  or 

■  3)  Demonstration  program  with 
A  neriCorps  Members.  Some  proposal 
ni  rrative  guidelines  and  selection 
a  teria  will  apply  to  all  three  categories. 
O  her  guidelines  and  criteria  will  apply 
sp  ecifically  to  one  but  not  the  others. 
Ir  stead  of  listing  specific  criteria  for 


public  comment,  the  Corporation  has 
decided  to  invite  direct  input  on  what 
criteria  should  apply  to  each  category. 
In  particular,  the  Corporation  welcomes 
input  on  the  development  of  criteria 
appropriate  for  consortium  applicants. 

B.  Cjverall,  the  selection  criteria  will 
build  on  those  estabUshed  in  the  FY 
1994  application.  The  FY  1995 
guideUnes  will  reflect  the  following  key 
points: 

1.  The  Corporation  will  reaffirm  the 
Learn  and  Serve  America  program's 
emphasis  on  building  capacity  and 
strengthening  infrastructure,  in 
particular  by  setting  clear  narrative 
guidelines  and  selection  criteria 
specifically  for  consortium  applicants. 

2.  The  Corporation  will  place  added 
emphasis  on  the  appHcant's  abifity  to 
articulate  clear  objectives  with 
demonstrable  outcomes  and  means  of 
assessment. 

3.  The  Corporation  will  encourage 
programs  to  focus  on  a  single  issue  area 
or  community  need,  instead  of 
scattering  activities  among  several  areas. 

C.  The  Corporation  will  give  priority 
to  applicants  according  to  the  following 
guidelines: 

1.  The  issue  areas  to  be  targeted  imder 
AmeriCorps*USA  also  will  apply  to 
Learn  and  Serve  America:  Higher 
Education.  These  are  community 
policing,  victim  assistance, 
neighborhood  environment,  early 
childhood  development,  and  school 
success. 

2.  In  order  to  fund  an  array  of 
institutions  that  reflects  the  diversity  of 
American  higher  education,  the 
Corporation  will  give  priority  to 
programs  involving  community 
colleges,  HBCUs,  Hispanic-serving 
institutions,  and  tribally  controlled 
colleges. 

3.  The  Corporation  may  give  priority 
to  certain  applicants  in  order  to  achieve 
geographic  diversity  among  funded 
programs. 

D.  The  Corporation  will  continue  to 
fund  demonstration  programs  that 
involve  AmeriCorps  Members. 

1.  New  demonstration  programs  must 
have  both  a  strong  focus  on  a  national 
priority  and  an  emphasis  on  building 
service-learning  capacity. 

2.  The  Corporation  will  give 
preference  to  programs  that  involve  at 
least  20  AmeriCorps  Members  overall, 
that  place  Members  in  teams  of  two  or 
more  at  each  project  site,  that  propose 
service  activities  at  fewer  rather  than 
more  sites,  and  that  focus  activities  in 
a  single  issue  area. 

3.  The  Corporation  will  structure 
grants  to  new  demonstration  programs 
so  that  the  length  of  the  grant  parallels 
the  Members'  terms  of  service.  For 


example,  if  a  program  engages  part-time 
Members  in  a  two-year  term,  then  the 
FY  1995  grant  will  include  fimds  for 
two  years,  v«th  release  of  funds  in  the 
second  year  contingent  upon 
perfonnance  in  the  first  year  and 
availability  of  appropriations.  Part-time 
terms  spanning  three  years  will  be 
discouraged. 

Dated:  October  21 , 1 994. 

Catherine  Mihon, 

Vice  President,  Corporation  for  National 
Service. 

[FR  Doc.  94-26588  Filed  10-26-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  92-463),  announcement  is  made 
for  the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  14-15  November 
1994. 

Time  of  Meeting:  1000-1730. 

Place:  U.S.  Army  Natick  RD&E  Center. 
Natick.  MA. 

Agenda:  The  Army  Science  Board's 
Independent  Assessment  of  "The 
Army's  Soldier  System  Technology 
Program  and  Investment  Strategy."  This 
meeting  will  be  closed  to  the  pubfic  in 
accordance  with  Section  552b(c)  of  Title 
5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5.  U.S.C,  Appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  as  to 
preclude  opening  all  portions  of  the 
meeting.  The  ABS  Administrative 
Officer.  Sally  Wimer,  may  be  contacted 
for  further  infer.  :ation  at  (703)  695- 
0781. 

Sally  A.  Wame.-, 

Administrative  Officer,  Army  Science  Board. 
IFR  Doc  94-26568  Filed  10-26-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notic«  Of  Proposed  Inf  onnation 
Collection  Requests 

AGENCV:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY;  The  Acting  Directs, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 


requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  28. 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
informaticm  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  5624.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.ni.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportiuiity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obUgations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collecticHi  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Frequency 
of  collection:  (4)  The  affected  pubUc;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  October  21. 1994. 
Ingrid  KoB>, 

Acting  Director,  Information  Resources, 
Ktanagement  Service. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  New  and  Continuing 
Applications  for  Grants  Under  the 
Migrant  Education  Even  Start  (MEES) 
Operated  by  State  Educational  Agencies 
(SEAs). 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden 

Responses:  51. 
Burden  Hours:  838. 

Recordkeeping  Burden 

Recordkeepers:  14. 

Burden  Hours:  56. 

Abstract:  "Migrant  and  Seasonal 
Worker  Program.  Children  and  Adult 
Education.  Special  Projects,  State 
Educational  Agencies  (SEAs)"  or 
consortia  of  SEAs  are  required  to  submit 
an  application  to  the  Secretary  for 
Federal  funds  to  design  and  operate 
special  projects  to  improve  the 
education  of  migrant  preschool  children 
and  their  parents. 
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DEPARTMENT  OF  ENERGY 

Preparation  of  an  Environmental 
Impact  Statement  (EIS)  To  Clean  Out 
and  Deactivate  ttie  Hanford, 
Washington  Plutonium  Finishing  Plant 
(PFP)  Complex  (Except  for  Storage 
Areas),  To  Stat>ilize  PFP  Plutoniunf>- 
Bearing  Matertais  and  To  Store  the 
Stabilized  Material 

AGENCY:  Department  of  Energy  (DOE). 
action:  Notice  of  Intent  (NOI). 

SUMMARY:  DOE  announces  its  intent  to 
prepare  an  EIS  pursuant  to  the  National 
Environmental  Pohcy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.)  in 
accordance  with  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  (40  CFR 
parts  1500-1508)  and  the  DOE 
implementing  procedures  (10  CFR  part 
1021).  DOE  invites  pubhc  comment  and 
will  conduct  a  series  of  public  scoping 
meetings  to  provide  an  opportunity  for 
the  public  and  interested  agencies  to 
comment  on  the  alternatives  and  the 
.  scope  of  issues  to  be  addressed  in  the 


The  proposed  action  would  clean  out 
inactive  PFP  complex  facilities  (except 
for  storage  areas),  stabilize  reactive 
residual  plutonium-bearing  materials  to 
a  form  suitable  for  long  term  storage, 
and  store  the  stabilized  material  until 
DOE  makes  final  storage  and  disposition 
decisions.  The  proposed  action  would 
minimize  safety  concerns,  reduce  the 
exposure  of  site  workers  to  radiation, 
and  reduce  the  risk  to  the  public.  Upon 
completion  of  the  action,  Uie  PFP- 
complex  would  be  deactivated  to  a  state 
ready  for  potential  decontamination  and 
dismantlement  (O&D)  and/or  potential 
future  uses.  Additional  NEPA 
docimientation  will  be  prepared  by  DOE 
before  any  decision  is  made  to  D&D  the 
PFP  and/or  to  use  it  for  other  purposes. 
At  this  time,  no  future  missions  beyond 
continued  vault  storage  have  been 


idt  atified  for  the  PFP-complex.  Future 
pr(  duction  of  plutonium  for  defense 
pu  poses  is  not  being  proposed  and  is 
no  part  of  Hanford'sciurent  mission. 
Existing  vault  storage  of  nuclear 
materials  would  continue  pending 
futju*  NEPA  documentation  and  a  DOE 
decision  on  the  ultimate  storage  or 
di^osition  of  the  materials;  on  June  21, 
1904,  DOE  issued  a  NO!  to  prepare  a 
pre  grammatic  EIS  on  the  storage  and 
dis  losition  of  weapons-usable  fissile 
ma  erials. 

DAI  ES:  DOE  invites  all  interested 
pai  ;ies,  including  affected  Federal,  State 
an(  local  agencies,  Indian  Nations,  and 
thel  general  pubUc  to  submit  comments 
or  suggestions  concerning  the  scope  of 
the{  issues  to  be  addressed,  alternatives 
to   e  analyzed,  and  the  environmental 


Hood  River,  Oregon 

Portland,  Oregon 

Richland,  Washington  .. 

Seattle,  Washington 

Spokane,  Washington... 


Date:  Thursday,  Novem^r 
Date:  Friday,  November 
Date:  Tuesday.  Novemb«  r 
Date:  Thursday,  Novemller 
Date:  Monday,  Novemb€  • 


Each  public  scoping  workshop  will 
begin  with  a  welcome  and  brief 
overview  of  the  proposed  EIS  and  will 
include  sub-workshops  on  specific 
items  of  interest  in  which  the  public  can 
ask  questions  and  provide  comments  to 
DOE  officials.  Notes  will  be  taken  in  the 
sub-workshops  to  record  public 
concerns  for  the  official  workshop 
record.  Each  workshop  will  conclude 
with  a  session  that  will  be  recorded  by 
a  public  stenographer  and  will  become 
part  of  the  official  workshop  record. 
This  portion  of  the  workshop  will  be 
chaired  by  a  presiding  officer,  but  will 
not  be  conducted  as  an  evidentiary 
hearing:  speakers  will  not  be  cross- 
examined  although  the  presiding  officer 
and  DOE  representatives  may  ask 
clarifying  questions.  Individuals 
requesting  to  speak  on  behalf  of  an 
organization  must  identify  the 
organization.  In  the  interest  of  ensuring 
that  all  who  wish  to  speak  have  an 
opportunity  to  do  so,  each  individual 
speaker  will  be  given  a  5-minute  limit 
except  that  a  speaker  representing  an 
organization  (one  per  organization)  will 
be  given  a  10-minute  limit. 

The  agenda  will  be  repeated  twice  a 
day  at  each  location,  in  afternoon  and 
evening  sessions.  The  hours  for  the 
sessions  will  be:  12:30  PM-1:30  PM 
(workshop  session),  1:30  PM-4:30  PM 
(forAial  scoping  meeting),  5:30  PM-6:30 


impacts  to  be  assessed  in  the  Plutonium 
Finishing  Plant  Cleanout  EIS  by 
December  12, 1994.  To  ensure  that  all 
relevant  environmental  issues  are 
considered,  the  public,  agencies,  and 
organizations  are  also  invited  to  attend 
public  scoping  workshops  in  which  oral 
and  written  comments  will  be 
welcomed  on  the  proposed  PFP  EIS. 
Oral  and  written  conunents  will  be 
given  equal  weight  in  the  scoping 
process.  Written  comments  must  be 
postmarked  by  December  12, 1994  to 
ensure  their  consideration.  Comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 

Public  scoping  workshops  to  provide 
information  and  discuss  and  receive 
comments  on  the  scope  of  the  EIS  will 
be  held  on  the  dates  and  at  the  locations 
given  below: 


10, 1994  Hood  River  Inn,  Best  Western,  1108  E.  Marina  Way,  Hood  River,  OR 

97031,  (503)  386-2200. 

11. 1994  Red  Lion/Lloyd's  Center,  1000  Multnomah,  Portland,  OR  97204,  (503) 

281-6111. 

15. 1994 O'Callahan's  at  the  Shilo,  50  Comstock,  Richland,  WA  99352,  (509) 

946-4661. 

17. 1994  Bellevue  Hilton  Hotel,  100  112th  Avenue,  Bellevue,  WA  98004,  (206) 

455-3330. 

28. 1994  Cavanaugh's  Inn  at  the  Park,  W.  303  North  River  Drive,  Spokane.  WA 

99352,  (509)  326-8000. 


P\  (workshop  session),  and  6:30  PM- 
9:3  )  PM  (formal  scoping  meeting). 

F  equests  to  speak  at  these  workshops 
ma  I  be  made  by  calling  the  toll-free 
tel«  phone  number,  1-800-516-3740  by 
3:0 )  PM  the  day  before  the  meeting  or 
by  vriting  to  the  DOE  (see  ADDRESSES 
bel  )w). 

F  ersons  who  have  not  submitted  a 
req  lest  to  speak  in  advance  may  register 
to  <  o  so  at  the  workshops  and  will  be 
cal  ed  on  to  speak  on  a  first-come,  first- 
ser  red  basis  as  time  permits.  Written 
cor  iments  will  also  be  accepted  at  the 
me  itings,  and  speakers  are  encouraged 
to  I  rovide  written  versions  of  their  oral 
cor  iments  for  the  record. 

I  OE  will  review  scoping  comments  to 
det  jrmine  their  applicability  to  the 
pro  )osed  PFP  cleanout  EIS.  An 
Im  lementation  Plan  (IP)  for  the  PFP 
Eli  will  provide  guidance  for 
pre  jaration  of  the  PFP  EIS  and  establish 
its  cope  and  content  (10  CFR 
105 1.312).  The  IP  will  briefly 
sur  imarize  the  scoping  comments 
rec  lived  and  their  disposition.  The  IP 
wig  be  issued  prior  to  the  release  of  the 
Ft  EIS  and  copies  will  be  made 
^lable  for  inspection, 
i'ritten  comments  on  the  scope  of  the 
*  EIS,  questions  or  comments 
cor  ceming  the  PFP  cleanout  program, 
req  iests  for  speaking  times  at  the  public 
sec  )ing  meetings,  and  requests  for 


copies  of  the  IP  and/or  the  Drafl  EIS 
(DEIS)  should  be  directed  to  the 
designated  Richland  contacts  below. 
ADDRESSES: 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jim  Mecca,  U.S.  Department  of 
Energy,  P.O.  Box  550  (MSIN  Bl-42), 
Richland,  WA  99352,  Attention:  NL 
Peters,  Telephone:  (509)  946-3683 
Mr.  Ben  Burton,  U.S.  Department  of 
Energy,  P.O.  Box  550  (MSIN  Bl-42), 
Richland,  WA  99352,  Telephone: 
(509) 946-3683 

For  information  on  the  DOE  NEPA 
process,  contact:  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight  (EH- 
25),  U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  D.C.  20585,  Telephone: 
202-586-4600  or  leave  a  message  at  1- 
800-472-2756. 

EIS  technical  reports,  backgroimd 
data,  materials  incorporated  by 
reference,  and  other  related  documents 
are  available  either  through  the  contacts 
listed  above  or  at: 

DOE  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  1000 
Independence  Ave.  S. W.,  Washington, 
D.C. 

DOE  Public  Reading  Room,  Washington 
State  University,  Tri-Cities  Branch. 
100  Sprout  Road,  Richland,  WA 
99352. 
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and  at  the  following  DOE  information 
repositories: 

University  of  Washington.  Suzzallo 

Library,  Government  Publication, 

Seattle,  WA  98195 
Gonzaga  University,  Foley  Center,  E. 

502  Boone,  Spokane,  WA  99258 
Portland  State  University,  Branford 

Price  Millar  Library,  SW  Harrison  and 

Park,  Portland,  OR  97207. 

SUPPI.EMENTARY  INFORMATION: 
Background 

The  Federal  government  began 
operating  the  Hanford  Site,  near 
Richland,  Washington,  in  1943  as  part 
of  the  Manhattan  Project  to  produce 
plutonium  for  national  defense 
purposes.  Metallic  uranium  fuel  was 
irradiated  in  nuclear  reactors  at  the 
Hanford  Site  to  create  plutonium,  which 
was  converted  to  plutonium  nitrate  and 
purified  through  chemical  processing 
for  use  in  nuclear  weapons. 

Initial  production  of  plutonium  metal 
at  the  PFP  complex  began  in  July,  1949. 
The  complex  is  located  on  Hanford's 
200  West  Area  Plateau  approximately  32 
miles  northwest  of  Richland, 
Washington.  The  complex  includes 
production  areas,  reclamation  processes, 
laboratories  and  plutonium  storage 
vaults.  Several  defense  missions  were 
carried  out  within  the  PFP  complex.  As 
the  need  arose,  processes  were  installed 
inKhe  PFP  to  recover  as  much 
plutonium  as  possible  and  metal 
production  capabilities  were  updated. 
Some  of  the  process  areas  have  been 
deactivated  over  the  last  20  years: 
however,  plutonium  recovery  activities 
continued  until  the  production  mission 
ended  in  1989.  Secure  materials  storage 
vaults  have  been  in  operation  since  the 
early  1960s. 

Today,  operable  areas  of  the  complex 
include  the  Plutonium  Reclamation 
Facility  (PRF).  the  Remote  Mechanical 
"C"  (RMC)  line  plus  process  support 
and  research  laboratories,  the  secure 
storage  vaults  and  support  areas.  About 
240  employees  work  at  the  PFP. 

The  DOE  believes  the  continued 
presence  of  relatively  large  quantities  of 
chemically  reactive  materials  in  their 
present  form  and  location  within  the 
PFP  poses  animacceptable  long-term 
risk  to  the  workers  and  the 
environment.  Consequently,  in  1993, 
DOE  announced  its  proposal  to  operate 
certain  processes  in  the  PFP  to  stabilize 
those  materials  and  to  prepare  an 
Environmental  Assessment  (EA) 
pursuant  to  NEPA. 

As  part  of  the  NEPA  process  for  the 
proposed  EA,  DOE  conducted  public 
meetings  in  the  summer  and  fall  of  1993 
in  Richland,  WA;  Seattle,  WA;  Portland. 


OR;  Hood  River,  OR;  and  Spokane.  WA 
to  discuss  the  proposal  to  stabilize  the 
chemically  reactive  materials.  As  a 
result  of  the  public  comments  received, 
DOE  decided  that  an  EIS  would  be  the 
appropriate  level  of  NEPA  review.  DOE 
also  decided  to  expand  the  scope  of 
review  to  include  cleanout  of  the  PFP 
(except  for  storage  vaults)  to  a  state 
where  the  facility  would  be  ready  for 
D&D  and/or  future  uses. 

To  alleviate  immediate  safety 
concerns,  interim  actions  have  been 
taken  or  are  imderway  to  minimize  the 
amount  of  reactive  residual  materials 
left  in  process  areas  when  the 
plutonium  production  mission  ended  in 
1989.  The  range  of  interim  actions 
includes  transferring  solutions  into 
vented  metal  containers  for  safe  storage, 
repackaging  of  certain  solutions  from 
plastic  bottles  to  safer  containers, 
cleanup  of  surface  radioactive 
contamination  to  reduce  worker 
exposure,  and  removal  of  portions  of 
ventilation  ductwork  and  piping  which 
contain  residual  plutonium.  The 
thermal  stabilization  of  sludges  is  a 
proposed  interim  action  being 
addressed  by  an  EA  currently  in 
progress.  Other  interim  actions  could  be 
proposed  during  the  EIS  preparation 
period  to  address  other  specific  safety 
concerns.  All  interim  actions  are  or  will 
be  covered  by  appropriate  NEPA 
documentation. 

The  proposed  action  would  place  the 
PFP  complex  in  a  state  ready  for 
potential  D&D  and/or  a  future  mission 
while  maintaining  its  current  material 
storage  capability. 

Purpose  and  Need  for  Agency  Action 

The  EXDE  needs  to  take  action  to 
minimize  safety  concerns,  reduce  the  . 
exposure  of  Hanford  Site  workers  to 
radiation,  and  reduce  the  risk  to  the 
public.  The  proposed  action  would 
clean  out  inactive  PFP  complex 
facilities  (except  storage  areas),  stabilize 
reactive  residual  material  for  long-term 
storage,  and  store  the  stabilized  material 
pending  a  DOE  decision  on  ultimate 
storage  or  disposition  of  fissile 
materials.  Upon  completion  of  the 
proposed  action,  the  PFP  complex 
would  be  In  a  state  ready  for  D&D  and/ 
or  future  uses. 

Preliminary  Description  of  Cleanout 
Alternatives 

The  following  cleanout  alternatives 
are  currently  being  considered  for 
detailed  analysis  in  the  EIS: 

1.  Wet  Cleaning 

Contaminated  equipment  or  facility 
surfaces  would  be  sprayed  with  or 
soaked  or  immersed  in  nitric  acid  and 


rinsed  with  dilute  acid.  The  rinse 
solutions  would  be  collected  in  tankage 
and  stabilized  in  a  maimer  similar  to 
other  acid  solutions.  Acid  washing 
could  be  enhanced  for  greater  cleaning 
by  using  additives  such  as  cerium  or 
silver  persulfate. 

2.  Mechanical  Cleaning 

Methods  for  mechanical  cleaning 
include  abrasive  blasting,  wiping, 
scraping  and  brushing.  Blasting  would 
produce  a  fine  powder  containing 
plutonium  which  would  be  collected 
and  stabilized  in  a  manner  similar  to 
other  solids,  then  stored  in  PFP  vaults. 
Wiping  or  scraping  would  produce  a 
similar  powder,  plus  waste  in  the  form 
of  wiping  materials  (rags,  paper,  etc.) 
These  methods  require  workers  to  be 
close  to  contaminated  surfaces. 

Preliminary  Description  of  Stabilization 
Alternatives 

The  PFP  contains  a  variety  of  reactive 
plutonium-bearing  materials  that  need 
to  be  stabilized  for  long-term  storage 
pending  DOE  decisions  on  ultimate 
storage  or  disposition.  Stabilized 
material  has  minimal  chemical 
reactivity  and  generally  would  be  in 
solid  form  with  a  low  water  or  organic 
content  to  minimize  radiolysis.  Most  of 
the  reactive  materials  are  in  process 
areas  and  equipment.  (A  portion  of  the 
materials  stored  in  PFP  vaults  must  also 
continue  to  be  repackaged  and 
stabilized  as  necessary  for  long-term 
storage). 

For  purposes  of  analysis,  the  reactive 
materials  have  been  divided  into 
groups.  The  materials  in  each  group  are 
expected  to  be  amenable  to  the  same 
stabilization  process.  The  groups  are  as 
follows: 

Nitrate  solutions 

Chloride  solutions 

Other  solutions  including  organic 

solutions 
Inorganic  solids 
Oxides 

Metals  and  alloys 
Combustibles  (used  rags,  used  filters, 

plastic  forms) 
Miscellaneous  compounds 

Each  of  these  groups  contains 
materials  which  are  chemically 
dissimilar  to  materials  in  other  groups 
and  may  require  separate  stabilization 
processing.  Therefore,  the  preferred 
stabilization  alternative  is  likely  to 
consist  of  more  than  a  single  process. 

The  following  stabilization 
alternatives  are  currently  being 
considered  for  detailed  analysis  in  the 
EIS. 
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1.  StabiUzation  via  Phttonium 
Bedamation  Facility 

This  ahemative  would  involve  the 
restart  and  operati<m  of  the  Plutoniiun 
Reclamation  Facility  (PRF),  portions  cA 
the  Remote  Medianical  C  (RMC)  line 
and  two  small  glovebox  prooesees  that 
would  convert  and  stabilize  chemically 
reactive  plutonium-bearing  scrap  for 
lone-term  storage. 

The  PRF  processes  would  be  operated 
to  convert  certain  plutoorum-beming 
materials  to  an  aqueous  solution.  These 
materials  include  the  phitonium  oidde 
powder,  incinerator  ash,  and  scrap 
solutions.  Hiese  materials  would  be 
dissolved  with  various  adds  and  other 
chemicals  to  produce  an  impure 
plutonium  nitrate  solution.  The  process 
would  use  a  heavy  organic  solution  to 
extract  plutonium  from  other 
impurities. 

The  plutoniimi  nitrate  solutions 
would  be  converted  to  solid  plutonium 
oxide,  which  is  suitable  for  long-term 
storage.  The  equipment  for  this 
conversion  process  would  be  remotely 
operated  ircxn  a  shielded  control  room. 
The  process  would  involve  mixing  the 
nitrate  feed  with  oxalic  acid  to  ionn  a 
plutonium  oxalate  precipitate.  The 
precipitate  would  be  filtered  out  of  the 
liquid  and  thermally  oxidized  to 
plutonium  oxide. 

2.  Direct  Denitmtion 

This  alternative  would  involve  the 
operation  of  small  scale  equipment 
which  could  be  installed  within  two  to 
four  existing  gloveboxes  in  the  RMC  - 
processing  area. 

The  denitration  process  would  be 
operated  to  stabilize  materials  which- 
can  be  dissolved  in  nitric  acid  to  form 
a  nitrate  solution.  Materials  would  first 
be  dissolved  to  form  the  impure  nitrate 
solution,  then  small  amounts  of  solution 
would  be  heated  slowly  to  evaporate  the 
water.  The  temperature  would  be 
increased  to  form  a  calcined  plutonium 
oxide  powder  with  other  impurities. 

3.  Alkaline  Precipitation 

As  in  the  case  of  the  direct  denitration 
alternative,  this  alternative  would 
involve  the  operation  of  small  scale 
equipment  which  could-be  installed  in 
two  to  four  existing  gloveboxes  in  the 
RMC  processing  area. 

The  alkaline  precipitation  process 
would  use  alkaline  hydroxides  or 
oxalate  compounds  to  precipitate 
plutonium  from  solution.  The 
precipitate  would  then  be  filtered  and 
thermally  oxidiaed  toplutoniinn  oxide. 

4.  Molten  Salt  Calcination 

Tias  alternative  would  involve  the 
operation  of  small-  to  medium-scale 
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eq  lipment  which  could  be  iastdled  in 
two  existing  gloveboxes  plus  a  new 
gldvebox  in  the  RMC  process  aiea  or  in 
an^er  suitable  area  of  the  PFP. 

'  "he  mohen  salt  caldnaticn  process 
wc  old  use  a  gas-agitated  pool  of  molten 
so(  ium  carbonate  to  convert  plutraium- 
hei  ling  materials  to  plutonium  oxide. 
Th  i  process  could  st^ihze  many  types 
of  I  naterials  including  solutions 
(ni  xates,  chlorides,  organics)  and  solids 
su(  h  as  inorganic  solids  and 
cosibustibles.  Some  feeds  would  have  to 
be  pretreated  prior  to  processing  via  size 
rec  uction  or  dissolution  in  various 
sol  Jtions. 

No  Action  Alternative 

I  Inder  this  ahemative,  residues  would 
ren  lain  in  certain  process  equipment, 
gla  k^boxes,  process  canyon  areas  and 
du  ;twork.  Cieanout  of  the  facility  would' 
no!  take  place  aad  the  residual  material 
would  not  be  stabilized  or  stored.  Vault 
sto  age  would  continue  as  an  ongoing 
act  on  under  this  alternative;  the 
materials  in  the  vaults  would  continue 
to  Oe  inventoried,  repackaged,  and 
stabilized  as  necessary.  Interim  actions 
woiild  be  completed,  along  with  basic 
saif  ty  upgrades.  Surveillance  and 
maintenance  would  continue  at  present 
required  levels. 

1 OE  does  not  intend  to  analyze  in 
det  lil  the  potential  ahemative  of 
cleaning  out  the  PFP  but  not  stabilizing 
the  residual  material  (i.e.,  storing  the 
material  without  stabilization).  Such  an 
altamative  would  present  safety   . 
conoems,  would  not  meet  the  purpose 
and  need  for  the  proposed  action,  and 
is  therefore  unreasonable. 

Pre  liminary  Identification  of 
Em  iranramtal  Issues 

1  he  issues  listed  below  have  been 
ten  atively  identified  for  analysis  in  the 
PF  '  EIS.  This  list  is  presented  to 
fac  litate  public  comment  on  the  scope 
oft  le  EIS.  h  is  not  intended  to  be  all- 
inc  usive  or  to  predetermine  the 
pot  mtial  impacts  of  any  of  the 
alte  matives. 

(  )  Potential  effects  on  the  public  and 
on-  site  workers  fiom  releases  of 
rad  oactive  and  other  hazardous 
ma  erials  during  operations  and  from 
real  lonably  postulated  accidents; 

(! :)  Potential  waste  from  the  proposal, 
inc  uding  pollution  prevention  and 
wai  te  minimization; 

(: ;)  Potential  effects  on  air  and  water 
que  lity  and  other  environmental 
coE  sequences  of  operations  and 
pot  mtial  accidents; 

(' :)  Potential  cumulative  effects  of 
opieirations  at  the  Hanibrd  Site, 
inc  uding  relevant  impacts  from  otber 


past,  present,  and  reasonably 
foreseeable  activities  at  the  site; 

(5)  Potential  effects  on  endangered 
species,  fkradplain/wetlands,  and 
archaeological/historical  sites; 

(6)  Radiation  exposure  to  workers; 

(7)  Potraitial  sodoecoDomic  inpacts. 
including  environmental  justice  issues 
oo  surrounding  communities: 

(8)  Unavoidable  adverse 
enviromnental  effects; 

(9)  Short-term  uses  of  the 
environment  versus  long-term 
productivity;  and 

(10)  Potential  irretrievable  and 
irreversible  commitments  of  resources. 

Regulatory  Framework 

Federal  and  State  laws  that  are  of 
major  importance  to  environm^ital 
management  activities  at  Hanford 
include  the  Atomic  Energy  Act  of  1954 
as  amended;  the  Resource  Conservation 
and  Recovery  Act  (RCRA);  the 
Washington  State  Hazardous  Waste 
Management  Act,  Chapter  70.105  RCW; 
the  Federal  Fadlity  Compliance  Act  of 
1992;  and  the  Clean  Air  AcL  The 
Atomic  Energy  Act  requires  the 
management,  processing  and  use  of 
radioactive  materials  in  a  manner  that 
protects  workers,  public  health,  and  the 
environment.  RCRA  and  the 
Washington  State  Hazardous  Waste 
Management  Act  establish  requirements 
for  management  of  hazardous  and 
mixed  waste,  including  generation, 
treatment,  storage,  and  disposal. 

DOE  has  submitted  an  air  operating 
permit  application  to  EPA  and  the 
permit  is  expected  to  be  issued  in  the 
November  1995  timeframe;  the 
requirements  of  the  existing  air  quality 
permits  for  PFP  are  expect^  to 
encompass  all  the  anticipated 
requirements  of  any  new  permit. 

Related  NEPA  Documentation 

NEPA  documents  that  have  been  or 
are  being  prepared  for  activities  at 
Hanford  or  are  related  to  the  proposed 
action  include,  but  are  not  limited  to, 
the  following: 

(1)  (Draft)  Environmental  Assessment 
for  Sludge  Stabilization  at  the 
Plutonium  Finishing  Plant.  Hanford 
Site,  Richland,  Washington,  DOE/EA- 
0978,  draft  dated  September  1994.  This 
draft  envinHunental  assessment 
evaluates  a  proposed  interim  action  at 
the  PFP  to  heat-st^nlize.  and  then  store, 
chemically-reactive,  plutonium-bearing 
sludge  from  cotain  unshielded 
gloveboxes,  to  allay  inunediate  safety 
conoems.  A  draft  Enviroiuaental 
Assessanent  «ras  seat  to  the  affected 
States  and  Indian  Nations  for  review  on 
September  20, 1994. 
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(2)  Final  Environmental  Impact 
Statement  for  Disposal  of  Hanford 
Defense  High-Level  Transuranic  and 
Tank  Wastes,  Hanford  Site,  Richland, 
Washington,  DOE/EIS-0113,  December 
1987.  U.S.  Department  of  Energy, 
Washington,  D.C.  This  EIS  analyzed  the 
impacts  of  disposal  of  Hanford  defense 
wastes. 

(3)  Final  Environmental  Statement  for 
Waste  Management  Operations, 
Hanford  Reservation,  Richland, 
Washington,  ERDA-1538, 1975.  U.S. 
Energy  Research  and  Development 
Administration,  Washington,  D.C.  This 
EIS  analyzed  the  environmental  impacts 
of  Hanford  Site  waste  management 
operations. 

(4)  Hanford  Remedial  Action- 
Environmental  Impact  Statement  (HRA- 
EIS).  The  HRA-€IS  will  assess  the 
potential  environmental  consequences 
of  alternatives  for  conducting  a  remedial 
action  program  at  the  Hanford  Site  for   ' 
inactive  hazardous,  low-level 
radioactive,  transuranic,  and  mixed- 
waste  sites.  DOE  published  a  NOI  to 
prepare  the  HRA-EIS  on  August  21. 
1992  (47  FR  37959-37964). 

(5)  Programmatic  Environmental 
Impact  Statement  for  Environmental 
Restoration  and  Waste  Management 
(EM-PEIS).  The  EM-PEIS  will  address 
waste  management  alternatives  for 
existing  and  proposed  actions  and  DOE 
complex-wide  issues  associated  with 
long-term  waste  management  policies 
and  practices,  hi  this  Programmatic  EIS, 
the  Department  is  evaluating  the 
Hanford  Site  as  an  alternative  site  for 
managing  DOE  wastes.  Aii 
Implementation  Plan  for  this 
Programmatic  EIS  was  issued  in  January 
1994.  The  final  Programmatic  EIS  is 
scheduled  to  be  issued  in  October  1995. 

(6)  DOE  Nuclear  Weapons  Complex 
Reconfiguration  Programmatic 
Environmental  Impact  Statement.  On 
July  23, 1993,  the  Department  published 
a  revised  Notice  of  Intent  (56  FR  39528) 
to  prepare  a  Programmatic  EIS  for 
reconfiguration  of  its  nuclear  weapons 
complex  due  to  nuclear  weapons 
stockpile  reductions.  The  Department 
currently  is  considering  how  the  scope 
of  this  Ptogrammatic  EIS  should  be 
revised  further  to  reflect  more  recent 
budget  and  stockpile  reduction 
decisions. 

(7)  Tank  Waste  Remediation  System 
tnvironmental  Impact  Statement 
(TWRS-EIS)  and  Safe  Interim  Storage 
(SIS)  Environmental  Impact  Statement. 
The  NOI  for  these  two  EISs  was 
published  on  January  27, 1994.  Scoping 
meetings  for  the  EISs  were  held 
simultaneously  in  five  public  meetings. 
The  SIS  Draft  EIS  was  issued  in  July 
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1994.  The  TWRS-EIS  is  in  early  stages 
of  preparation. 

(8)  Programmatic  Environmental 
Impact  Statement  for  Long  Term  Storage 
and  Disposition  of  Weapons-Usable 
Fissile  Material.  The  NOI  for  this  PEIS 
was  published  on  June  21, 1994.  This 
PEIS  will  evaluate  alternatives  for  long- 
term  storage  of  all  weapons-usable 
fissile  materials  and  the  disposition  of 
surplus  weapons-usable  fissile  materials 
declared  surplus  to  national  defense 
needs  by  the  President.  Public  scoping 
workshops  were  held  during  August, 
September  and  October  1994. 

Issued  in  Washington,  D.Q,  on  this  21st 
day  of  October,  1994. 
Peter  N.  Brush, 

Principal  Deputy  Assistant  Secretary, 
Environment,  Safety  and  Health. 
IFR  Doc.  94-26668  Filed  10-26-94;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No*.  CP92-695-002  and  CP92-606- 
003] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  in 
FERC  Gas  Tariff 

October  21, 1994. 

Take  notice  that  on  September  29, 
1994.  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  for  filing  First  Revised  Sheet 
No.  4.  Original  Sheet  No.  4A,  and 
Second  Revised  Sheet  No.  6  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  Great  Lakes  states  these  proposed 
tariff  sheets  were  filed  to  reflect  Great 
Lakes'  compliance  with  the 
Commission's  January  26, 1994,  orders 
in  Docket  Nos.  CP92-595-000  and 
CP92-606-000. 

Great  Lakes  states  that  the 
Commission's  orders  authorized  Great 
Lakes  to  construct  facilities  to  provide 
Part  284  blanket  transportation  service 
to  Rochester  Gas  and  Electronic 
Company  and  Sithe/Independence 
Power  Partners,  L.P.  Great  Lakes 
explains  that  the  Commission 
recognized  that  there  would  be  an 
additional  12,000  Mcf  of  capacity 
available  per  day.  Great  Lakes  relates 
that  it  conducted  an  open  season  which 
resulted  in  Mercury  Exploration 
Company  becoming  the  shipper  for  that 
capacity.  Great  Lakes  asserts  that  the 
sheets  reflect  the  separately  stated 
incremental  rates  set  forth  in  the 
Commission  orders  for  such  services. 

Great  Lakes  requests  that  the  tariff 
sheets  become  effective  November  1, 
1994.  Great  Lakes  relates  that 


construction  was  completed  earlier  than 
expected,  and  the  facilities  authorized 
in  Docket  No.  CP92-606-O00  will  bp 
able  to  be  placed  into  service  on 
November  1, 1994,  rather  than  the 
originally  estimated  date  of  January  1, 
1995.  Great  Lakes  states  that  this  filing 
has  been  served  on  all  of  its  customers 
and  the  Public  Service  Commissions  of 
the  states  of  Minnesota,  Wisconsin,  and 
Michigan. 

Any  party  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  regulations.  All  such 
protests  should  be  filed  on  or  before 
October  28, 1  994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  bo 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-26595  Filed  10-26-94;  8:45  am] 
Btuma  cooc  erir-oi-M 


(Docket  No.  RP93-3e-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  informal  Settlement 
Conference 

October  21.  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Friday,  October 
28. 1994,  at  10:00  a.m..  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  David  R.  Cain  (202)  208-0917  or 
John  P.  Roddy  (202)  208-1176. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-26589  Filed  10-26-94;  8:45  am] 
BILUNQ  COOE  6717-01-M 
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[Docket  Na  IIQ92-«-0Q1] 

Pacific  Gas  Tranainlseion  Co.;  Notice 
of  Filing 

October  21, 1904. 

Take  notice  that  on  September  30, 
1 994 ,  Pad  fie  Gas  Transmission 
Company  (PGT)  submitted  revised 
standards  of  conduct  under  Order  Nos. 
497  et  seq.^  and  Oder  No.  566.2  PGT 
states  that  it  is  revising  its  standards  of 
conduct  to  incorporate  the  changes 
required  by  Order  No.  566. 

PGT  states  that  all  parties  of  record  in 
the  above-referenced  dockA  have  been 
served  with  copies  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  iile  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedive  (18  CFR 
§  385.211  or  §  385.214  (1994)).  All  sudi 
ntotions  to  intervene  or  protest  should 
be  filed  on  or  before  November  7, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
bec(Mne  a  piarty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casliell, 
Secretary. 

(FR  Doc.  94-26592  Filed  10-26-94;  8:45  am] 
BILLING  CODE  6717-01-M 


'  Order  No.  497.  53  FR  22139  (June  14.  1988).  HI 
FERC  Stats,  h  Regs.  1 30,820  (1988);  Order  No.  497- 
A.  order  on  rehearing.  54  FR  52781  (December  22. 
1989).  m  FERC  Stats,  k  Regs.  30,868  (1989);  Order 
No.  497-B.  order  extending  $unset  date,  55  FR 
53291  (December  28, 1990),  Dl  FERC  Stals.  k  Regs. 
1 30,908  (TS90);  Order  No.  497-C,  onkir  extending 
sunset  dale.  57  FR  9  Uanuary  2, 1992).  II]  FERC 
Stats,  k  Regs.  1  30.934  (1991),  rehearing  denied,  57 
FR  5815  (Febmary  18,  1992),  58  FERC  1 61.139 
(1992);  Tenneco  Gas  v.  FERC  {affirmed  in  part  and 
remanded  in  part),  968  F.  2d  1 187  (DC  Cir.  1992): 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date,  m  FERC  Stats,  k  Regs.  1 30,958 
(December  4, 1992).  57  FR  58978  (December  14, 
1992):  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4,  1994), 
65  FERC  161,381  (December  23. 1993):  Order  No. 
<97-F,  order  denying  mhearing  aitd  givntng 
clarification.  59  FR  15336  (April  1, 19»4).  66  FERC 
1 61.347  (March  24, 1994);  and  Order  No.  497-C, 
order  extending  sunset  dote.  59  FR  32884  (June  27, 
1994),  m  FERC  Sttts.  k  Rags.  1 30.996  (jvne  17. 
1994). 

'  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566,  59  FR  32885  (June  27, 
1994),  in  FERC  Slats.  &  Reg.s.  1  30,997  Quae  17, 
1994).  order  on  rehearing.  Order  No.  566-A,  59  FR 
52896  (October  20. 19»«],  «•  FQtC161M4 
(October  14, 1994). 


[Do  dM  Na  fiP94-18a-Oe3] 

Sol  ithem  Natural  Gas  Co.,  South 
Geergia  Natural  Gas  Co.;  Notice  of 
Fimig  of  Revised  TartfT  Sheets 

OctiAnr  21,1904. 

T  ake  notice  that  on  October  19, 1994, 
Sot  them  Natural  Gas  Company 
(So  ithem)  tendered  for  filing  as  part  its 
FEI C  Gas  Tariff,  First  Revised  Volume 
No.  2A,  the  tariff  ^eets  listed  on 
Exi  ibit  A^faereto,  to  be  effective  August 
1, 1  KM.  Also,  South  Georgia  Natural 
Gas  Company  (South  Georgia)  tendered 
for  ilingaspartofitsFERCGasTteiff, 
First  Revised  Volume  No.  2,  the  tariff 
sheets  listed  on  Exhibit  B  hereto,  to  be 
effective  August  1, 1994. 

Southern  and  South  Georgia  state  that 
the  burpose  of  this  filing  is  to  revise  the 
tariU  sheets  as  required  by  the 
Commission's  "Order  Accepting  Tariff 
Shebts  Subject  to  Conditions  and 
Amfending  Certificates"  dated 
September  23. 1994,  in  the  ^bove- 
captoned  dockets.  Such  tariff  sheets 
were  filed  by  Southern  and  South 
Georgia  on  July  5, 1994,  to  effectuate 
cha;  iges  to  the  Rate  Schedules 
app  ic^le  to  the  o&ystem  storage 
ser\$ce  Southern  and  South  Georgia 
provide  through  use  of  storage  facilities 
and  services  rendered  by  ANR  Pipeline 
Con  pany  and  ANR  Storage  Company. 
Saic  September  23  order  conditionally 
app  oved  the  terms  of  the  tariff  sheets 
filed  on  July  5, 1994. 

S  >ecifically,  the  Commission's 
Sep  ember  23  Order  required  Southern 
and  South  Georgia  to  refile  the  tariff 
she<  ts  with  an  effective  date  of  August 
1, 1'  194.  Also,  the  Commission  ordered 
Sou  hem  to  correct  the  Tariff  Volume 
desi  Ration  on  the  tariff  sheets  to  First 
Rev  sed  Volume  Na  2A.  Southern  and 
Sou  h  Georgia  did  not  make  any 
chai  iges  to  the  text  of  the  revised  tariff 
she<  ts  horn  the  sheets  that  were  filed  on 
July  5, 1994.  except  that  South  Georgia 
con  3cted  one  typographical  error  on 
She  (t  No.  106. 

S<  luthem  and  South  Georgia  state  that 
cop  es  of  the  filing  will  be  served  upon 
thei  •  customers,  interested  state 
tool  missions  and  all  parties  to  this 
pro<  eeding. 

A  ly  person  desiring  to  protest  said 
filin  g  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Wafjhington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commissi<Hi's 
Rulis  of  Practice  and  Procedure.  All 
sucQ  protests  should  be  filed  on  or 
before  October  28, 1994. 

Ptotests  will  be  considered  by  the 
Con  mission  in  determining  the 
app  opriate  action  to  be  taken,  but  will 


not  serve  to  make  prc^estants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisD.ririwil, 
Secretary. 

Exhibit  A — Southern  Natural  Gas 
Company 

October  18, 1994. 

First  Substitute  First  Revised  Sheet  No. 

18 
First  Substitute  First  Revised  Sheet  No. 

28 
First  Substitute  First  Revised  Sheet  No. 

29 
First  Substitute  First  Revised  Sheet  No. 

30 
First  Substitute  First  Revised  Sheet  No. 

50 
first  Substitute  First  Revised  Sheet  No. 

60 
First  Substitute  First  Revised  Sheet  No. 

61 
First  Substitute  First  Revised  Sheet  No. 

62 
First  Substitute  First  Revised  Sheet  No. 

85 
First  Substitute  Second  Revised  Sheet 

No.  86 
First  Substitute  Second  Revised  Sheet 

No.  87 
First  Substitute  Second  Revised  Slieet 

No.  88 
First  Substitute  Second  Revised  Sheet 

No.  89 
First  Substitute  Second  Revised  Sheet 

No.  90 
First  Substitute  First  Revised  Sheet  No. 

91 
First  Substitute  First  Revised  Sheet  No. 

92 
First  Substitute  Original  Sheet  No.  92a 
First  Substitute  First  Revised  Sheet  No. 

93 
First  Substitute  Original  Sheet  No.  93a 
First  Substitute  Nineteenth  Revised 

Sheet  No.  94 
First  Substitute  Original  Sheet  No.  94a 
First  Substitute  Original  Sheet  No.  94b 
First  Substitute  Second  Revised  Sheet 

No.  96 
First  Substitute  First  Revised  Sheet  No. 

98 
First  Substitute  First  Revised  Sheet  No. 

99 
First  Substitute  First  Revised  Sheet  No. 

100 
First  Substitute  First  Revised  Sheet  Na 

104 
First  Substitute  Orijginal  Sheet  No.  104a 

Exhibit  B— South  Gaorpa  Natural  Gas 
Company 

October  18, 1994. 

First  Substitute  First  Revised  Sheet  No. 

20 
First  Substitute  First  Revised  Sheet  Na 

21 
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First  Substitute  First  Revised  Sheet  No. 

49 
First  Substitute  First  Revised  Sheet  No. 

50 
First  Substitute  Second  Revised  Sheet 

No.  69 
First  Substitute  Second  Revised  Sheet 

No.  70 
First  Substitute  First  Revised  Sheet  No. 

71 
First  Substitute  Second  Revised  Sheet 

No.  72 
First  Substitute  Second  Revised  Sheet 

No.  74 
First  Substitute  Second  Revised  Sheet 

No.  75 
First  Substitute  Nineteenth  Revised 

Sheet  Na  76 
First  Substitute  Original  Sheet  No.  76a 
First  Substitute  Second  l^vised  Sheet 

No.  78 
First  Substitute  First  Re\ased  Sheet  No. 

81 
First  Substitute  First  Revised  Sheet  No. 

82 
First  Substitute  First  Revised  Sheet  No. 

83 
First  Substitute  Second  Revised  Sheet 

No.  99 
First  Substitute  Second  Re\ised  Sheet 

No.  100 
First  Substitute  First  Revised  Sheet  No. 

101 
First  Substitute  Second  Revised  Sheet 

No.  102 
First  Substitute  Second  Revised  Sheet 

No.  104 
First  Substitute  Second  Revised  Sheet 

No.  105 
Twentieth  Revised  Sheet  No.  106 
First  Substitute  Original  Sheet  No.  106a 
First  Substitute  Second  Revised  Sheet 

No.  108 
First  Substitute  First  Revised  Sheet  No. 

110 
First  Substitute  First  Revised  Sheet  No. 

112 

|FR  Doc.  94-26591  Filed  10-26-94:  8:45  ami 
BILUNQ  COOE  •717-01-M 

[Docket  No.  RP95-1&-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  21. 1994. 

Take  notice  that  on  October  18, 1994. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  as  part  of  its 
FERC  Gas  Tariff.  Sixth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  with 
a  proposed  effective  date  of  Deonnber  1, 
1994: 

First  Revised  Sheet  No.  503 
First  Revised  Sheet  No.  504 
Sheet  Nos.  505-513 

Texas  Eastern  states  that  the  pjroposed 
operational  flow  order  (OFO),  as  set 


forth  as  Section  4.3{L)  of  the  General 
Terms  and  Conditions,  permits  Texas 
Eastern  to  issue  an  OFO  if  total  storage 
withdrawal  capabiKty  is  projected  to 
decline  to  less  than  the  total  daily 
contracted  firm  storage  withdrawal 
rights. 

Texas  Eastern  states  that  it  has  served 
this  filing  on  all  firm  storage  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  28, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  he  taken,  but  will 
not  sei^'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Sficrvtary. 
|FR  Doc.  94-26590  Filed  10-2fr-94;  8:45  am] 

BtUJNG  COOE  «717-01-M 

[Docket  No.  MG88-54-004] 
Trunkiine  Gas  Co.;  Filing 

October  21.  1994. 

Take  notice  that  on  September  26, 
1994.  Trunkiine  Gas  Company 
(Trunkiine)  filed  its  revised  standards  of 
conduct  under  Order  Nos.  497  et  seq.' 
and  Order  No.  566.^  Trunkiine  states 


'  Order  No.  497,  53  FR  22139  ()une  14. 1988),  III 
FERC:  Stats,  k  Regs.  1 30.820  (1988):  Order  No.  497- 
A,  order  on  rehearing.  54  FR  527B1  (December  22. 
1969.  ni  FERC  Stats,  k  Regs.  1 30,868  (1989):  Order 
•  No.  497-B.  order  extending  sunset  date.  55  FR 
53291  (December  28. 1990).  HI  FERC  Sut».  &  Regs. 
t  30.908  (1990):  Order  No.  497-C  order  extending 
sunset  date.  57  FR  9  (January  2,  1992).  ID  FERC 
Stilt*.  &  Regs.  1 30.934  (1991),  rehearing  denied.  57 
FR  5815  (Febrtiary  18,  1992).  58  FERC161.139 
(1992):  Tenneco  Cas  v.  FERC  (afHrmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (D.C  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  emending 
sunset  date,  HI  FERC  Stats.  &  Regs.  1 30.958 
(December  4. 1992).  57  FR  58978  (December  14, 
19921:  Order  No.  497-E.  order  on  rehearing  and 
extrnding  sunset  date.  59  FR  243  (January  4.  1994). 
65  FERC  ?  61,381  (December  23,  1993);  Order  No. 
•197-F,  order  denying  rtshearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994).  66  FERC 
1 61.347  (March  24. 1994):  and  Order  No.  497-G. 
order  extending  sunset  date,  59  FR  32S84  (June  27, 
19S4),  in  FERC  Stats.  &  Reg*.  ^  30.996  (June  17, 
1994). 

'Standards  of  Conduct  and  Reporting 
Requirements  for  Transportalion  and  AfTihate 
Tr«n,s«i:lions,  Order  No.  566.  59  FR  32885  ()une  27. 


that  it  is  revising  its  standards  of 
conduct  to  incorporate  the  changes 
required  by  Order  No.  566. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energj'  Regulatory  Commission,  825 
North' Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214.  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  November  7, 1994.  Protests 
will  be  ccMisidered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  maV  e 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
CommissitHi  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  94-26594  Filed  10-26-94:  8:45  am) 

BILUNG  COCE  C717-01-M 

[Docket  No.  MG90-03-003] 
Trunkiine  LNG  Co.;  Filing 

October  21. 1994. 

Take  notice  that  on  September  26, 
1994.  Trunkiine  LNG  Company 
(Trunkiine  LNG)  filed  its  revised 
standards  of  conduct  under  Order  Nos. 
497  et  ieq.i  and  Order  No.  566.2 


1994).  rU  FERC  .Stats,  k  Kegs.  1  30.997  (June  17, 
1994);  Order  No.  5b6-A.  order  on  rehearing,.  69 
FERC  1 61.044  (October  14.  1994)  59  FR  52896 
(October  20. 1994)  in  FERC  Stats,  ft  Regs.  161. 
(October  1994). 

'  Order  No.  497.  53  FR  22139  (June  14.  1988).  JH 
FERC  Stats,  ft  Regs.  1  30.820  (19B8);  Order  No.  497- 
A.  order  on  rehearing.  54  FR  52781  (December  22, 
19891.  m  FERC  Stats  ft  Regs  1  30.868  (1989):  Order 
No.  497-B.  order  extending  sunset  dale.  55  FR 
-5.1291  (December  28.  1990).  HI  FERC  SlaU.  ft  Rags. 
1 30.908  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2. 1992).  in  FERC  , 
Stats,  ft  RefSS.  1 30.934  (19911,  rehearing  dnnied.  57 
FK5815({-ebruary  IB.  1992).  58  FERC  161.139 
(1992);  Tenneco  Gas  v.  FERC  (ainrmed  in  part  and 
remanded  in  pari).  969  F.  2d  1187  (DC.  Cir.  19921: 
Order  No.  497-D.  order  on  rernand  and  extending 
.':unset  dote.  HI  FERC  Stats,  ft  Kegs.  1  30.958 
(December  4. 1992).  57  FR  58978  (December  14. 
1992):  Order  No.  497-E.  order  on  rehearing  and 
e.\lending  sunset  date.  59  FR  24S  (January  4,  1994). 
65  FERC  161.381  (Ducember  23,  1993):  Order  No. 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  153.36  (April  1.  1994).  66  FERC 
161.347  (March  24. 1994):  and  Order  No  497-C. 
order  extending  sunset  date.  59  FR  32864  (|une  27. 
1994).  UI  FERC  Suts.  ft  Regs.  1 30.996  (June  17. 
1994). 

'Standards  of  Conduct  and  Reporting 
Requirements  for  Transportalion  and  AfRliate 
Transactions.  Order  No.  S6C,  59  PR  32SB5  (June  27, 
1994),  in  FERC  StJts.  ft  Regs.  1  30.997  (June  17. 
1994);  Order  No.  566-A.  order  on  rehearing.  69 
FERC  1 61.044  (October  14. 199»j  59  FR  52896. 

Otnhnii-'l 
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Trunkline  LNG  states  that  it  is  revising 
its  standards  of  conduct  to  incorporate 
the  changes  required  by  Order  No.  566. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  November  7, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  94-26593  Filed  10-26-94;  8:45  am) 
MLUNQ  COOE  6717-01-M 


Western  Area  Power  Administration 

Energy  Planning  and  Management 
Program 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  to  extend  consultation 
and  comment  period. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  announcing 
an  extension  of  the  consultation  and 
comment  period  for  the  Energy  Planning 
and  Management  Program  (Program). 
The  consultation  and  comment  period 
was  to  end  on  October  11, 1994.  By  this 
notice.  Western  extends  the  comment 
period  for  an  additional  30  days. 
EFFECTIVE  DATES:  The  consultation  and 
comment  period  for  the  Program  will 
end  on  November  10, 1994.  Written 
comments  should  be  received  by  the 
end  of  the  consultation  and  comment 
period  to  be  assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  submit  written  comments,  or  for 
additional  information,  please  contact: 
Robert  C.  Fullerton,  Western  Area 
Power  Administration,  P.O.  Box  3402, 
A6100,  Golden,  CO  80401-0098,  (303) 
275-1610 
James  D.  Davies,  BilUngs  Area  Office, 
Western  Area  Power  Administration, 
P.O.  Box  35800,  Billings,  MT  59107- 
5800,  (406)  657-6532 


Stephen  A.  Fausett,  Loveland  Area 

Office,  Western  Area  Power 
.  Administration,  P.O.  Box  3700, 

Loveland,  CO  8053»-30G3,  (303)  490- 
'  7201 

J,  Tyler  Carlson,  Phoenix  Area  Office, 
Western  Area  Power  Administration, 
P.O.  Box  6457,  Phoenix,  AZ  85005- 
6457,  (602)  352-2453 

J  imes  C.  Feider,  Sacramento  Area 
Office,  Western  Area  Power 
Administration,  1825  Bell  Street, 
Suite  105,  Sacramento,  CA  95825- 
1097,  (916)  649-4418 

I  enneth  G.  Maxey,  Salt  Lake  City  Area 
Office,  Western  Area  Power 
Administration,  P.O.  Box  11606,  Salt 
Lake  City,  UT  84147-0606,  (801)  524- 
6372. 

SUPPLEMENTARY  INFORMATION:  The 
I  rogram  was  proposed  in  the  Federal 

I  egister  on  August  9, 1994  (59  FR 
4  D543).  The  Program  proposed 

i  itegrated  resource  planning  for 
\  Western's  long-term  firm  customers,  and 
t  le  marketing  of  power  in  support  of 
c  astomer  planning  efforts. 

Issued  in  Golden,  Colorado,  September  30, 
1694. 

V  rilliam  H.  aagett, 

A  dministrator. 

II  R  Doc.  94-26670  Filed  10-26-94;  8:45  am) 
a  LUN0''CO0E  64Sfr-01-M 


E  NVIRONMENTAL  PROTECTION 
/ GENCY 

[1  RL-«097-6] 

/  ccess  to  Confidential  Business 
li  iformation  by  DESA,  Inc. 

A  jENCY:  Environmental  Protection 

/  gency  (EPA). 

A  ^ON:  Informational  notice. 


(October    .  1994)  m  FERC  Stals.  and  Regs.  161 , 
(October    .  1994). 


S  JMMARY:  EPA  Region  IV  awarded 

E  iforcement  Support  Services  (ESS) 

C  ontract  68-S4-4001  to  prime 

c  )ntractor,  DESA,  Inc.  (DESA).  EPA  has 

a  ithorized  DESA  access  to  information 

i  I  Region  IV  Superfund  files  which  has 

b  5en  submitted  to  EPA  under  the 

e  ivironmental  statutes  administered  by 

t  le  Agency.  Some  of  this  information 

n  lay  be  claimed  or  determined  to  be 

c  )nfidential  business  information  (CBI). 

0  *TES:  To  be  considered,  comments 

c  jnceming  CBI  access  must  be  received 

by  November  1, 1994. 

A  30RESSES:  Send  comments  to  Fran 

V  arrell.  Contracting  Officer,  U.S. 

E  nvironmental  Protection  Agency,  345 

dourtland  Street,  NE.  Atlanta,  GA 

3  D365. 

F  )R  FURTHER  INFORMATION  CONTACT:  Fran 
F  arrell,  (404)  347-2374  ext.  6821. 


SUPPLEMENTARY  INFORMATION:  Under 
contract  No.  68-84-4001,  DESA 
provides  agency-wide  information 
management  support  services  to  the 
Environmental  Protection  Agency  for 
the  operation  of  dockets,  records 
management  support  programs,  record 
centers,  and  file  rooms  in  certain 
Headquarters,  Regional,  Laboratory,  and 
other  offices.  In  performing  these  tasks, 
DESA  employees  have  access  to  Agency 
dociunents  for  purposes  of  document 
processing,  filing,  abstracting, 
analyzing,  inventorying,  retrieving, 
tracking,  etc.  The  documents  to  which 
DESA  has  access  potentially  include  all 
documents  submitted  under  the 
Resource  Conservation  and  Recovery 
Act,  Clean  Air  Act,  Clean  Water  Act, 
and  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  Some  of  these  documents  may 
contain  information  claimed  as  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
Part  2,  Subpart  B,  EPA  has  determined 
that  DESA  requires  access  to  CBI  to 
perform  the  work  required  under  the 
contract.  These  regulations  provide  for 
five  days  notice  before  contractors  are 
given  CBI. 

DESA  is  required  by  contract  to 
protect  confidential  information.  When 
DESA's  need  for  the  documents  is 
completed,  DESA  will  return  them  to 
EPA. 

Dated:  October  18, 1994. 
Joim  H.  Hankinson,  Jr., 
Regional  Administrator. 
[FR  Doc.  94-26663  Filed  10-2fr-94;  8:45  am) 
BILUNG  COOE  e56fr-60-P 

[FRL-6098-2] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Ecosystems  Infonnation  and 
Assessments  Committee;  Public 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  PL  92463,  EPA  gives 
notice  of  a  two-day  meeting  of  the 
Ecosystems  Information  and 
Assessments  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT). 
NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environmental  poUcy  issues,  and  this 
meeting  is  being  held  to  discuss  the 
Ecosystems  Information  and 
Assessments  Committee  agenda  for  the 
coming  year.  The  Administrator  has 


asked  NACEPT  to  concentrate  on 
ecosystem  management  and  how  long- 
term  ecological,  economic,  and  social 
needs  can  be  integrated  to  achieve  a 
place-driven  approach  to  environmental 
managemrat. 

The  Ecosystems  Infonnation  and 
Assessments  Committee  will 
concentrate  on  specific  infonnation  and 
assessment  issues  required  to  support  a 
successful  place-based  approach  to 
ecosystem  management.  These  issues 
will  include  discussion  of  the  role  of 
EPA  in  infonnation  access  and 
dissemination  to  support  place-based 
ecosystems  management;  discussion  of 
information  technologies  available  to 
support  place-based  ecosystems 
management;  and  discussion  of 
assessments  in  support  of  place-based 
ecosystems  management. 

The  Ecosystems  Information  and 
Assessments  Committee,  as  does 
NACEPT,  comjuises  a  r^resentative 
cross-section  of  EPA 's  partners  and 
constituents.  However,  in  order  to  gain 
additional  insights  and  perspectives 
from  all  interested  pulies  as  this 
committee  begins  its  work,  time  has 
been  allotted  during  the  meeting  for  oral 
comments  bom  the  public.  Any  member 
of  the  pubUc  wishing  to  present  oral 
comments  on  any  of  these  issues  can 
schedule  an  appointment  by  contacting 
Joe  Siena  at  the  address  and  telephone 
numbers  below.  Due  to  time  constraints, 
oral  presentations  will  be  strictly  held  to 
five  minutes,  and  slots  are  limited. 

Available  time  slots  will  be  allocated 
on  a  first-come,  first-served  basis  to 
those  scheduling  a  presentation  in 
advance.  Written  comments  will  be 
accepted  at  any  time  prior  to,  or  at.  the 
meeting. 

DATES:  The  two-day  public  meeting  will 
be  held  on  Tuesday,  Deceml)er  6, 1994, 
iram  9  a.m.  to  5  p.m.  and  on 
Wednesday,  December  7, 1994  from 
8:30  a.m.  to  1:00  p.m.  On  both  days  the 
meeting  will  be  held  at  the  Quality 
Hotel  Capitol  Hill,  415  New  Jersey  Ave. 
N.W..  Washington,  D.C  20001. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Joseph  A.  Sierra,  DFO, 
Ecosystems  Information  &  Assessments 
Committee/NACEPT,  Office  of 
Cooperative  Environmental 
Management,  U.S.  EPA  {1601F).  401  M 
Street  SW.,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Sierra,  Designated  Federal 
Official,  Direct  hue  (202)  260-6839. 
Secretary's  line  (202)  260-«891. 

Dated:  October  18, 1994. 
loaepb  A.  Sierra, 

Designated  Federal  Official. 

|FR  Doc.  94-26667  Filed  10-26-94: 8:45  am] 
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IFRL-5097-q 

Brewer  Gold  Mine  Site;  Notice  of 
Proposed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Proposed  Settlement. 

SUMMARY:  Under  Section  122(h)  of  the 
Comprehensive  EnviroiUn^ital 
Protection  Agency  (EPA)  has  offered  to 
potentially  responsible  party  a  (Dost 
Recovery  Agreement  to  settle  claims  for 
past  and  future  removal  actions  at  the 
Brewer  Gold  Mine  Site,  Jefferson,  South 
Carolina.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carol>'n  McCall,  Waste  Management 
Division,  U.S.  EPA.  Region  IV.  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365,  404/347-5059. 

Written  comments  may  be  submitted 
to  Ms.  McCall  ivitbin  30  days,  of  the  date 
of  publication. 

Dated:  October  14. 1994. 
Richard  D.  Green, 

Deputy  Director. 

|FR  Doc.  94-26665  Filed  10-26-94:  8:45  ami 
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[FRL-«)97-7] 

Norcross  Mercury  Spill  Site;  Notice  of 
Proposed  Settlement 

AGENCY:  En\'ironmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Protection  Agency  (EPA)  has  offered  to 
potentially  responsible  party  a  Cost 
Recovery  Agreement  to  settle  claims  for 
past  and  futiue  removal  actions  at  the 
Norcross  Mercury  Spill  Site.  Norcross, 
Georgia.  EPA  will  consider  public 
comments  en  the  proposed  settlement 
for  thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  -which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall,  Waste  Management 
Division.  U.S.  EPA.  Region  IV,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365, 404/347-5059. 


Written  comments  may  be  submitted 
to  Ms.  McCall  within  30  days  of  the  date 
of  publication. 

Dated:  October  14. 1994. 
Richard  D.  Green. 
Deputy  Director. 

(FR  Doc.  94-26684  Filed  10-26-94;  8:4S  am] 
BILUNG  cooe  awe  e»  m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Ho.  a03C] 

Petition  for  ftoconsWeratkm  and 
Clarification  of  Actions  in  RuiemaMng 
Proceedings 

October  24. 1994. 

Petition  fur  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239. 1919  M  Street.  N.W.. 
Washington,  D.C.  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  bv 
November  14, 1994.  See  §  1.4(b)  (1)  of 
the  Commisaon's  rules  (47  CFR  1.4(b) 
(1)).  Replies  to  an  opposition  must  be 
filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Amendment  of  Part  63  of  the 
Commission's  Rules  to  Provide  for 
Notification  by  Common  Carriers  of 
Service  Disruptions  (CC  Docket  No.  91- 
273). 

Number  of  Petitions  Filed:  2. 

Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Tawas  City,  Michigan]  (MM 
Docket  No.  93-228.  RM-8295). 

Number  of  Petition  Filed:  1. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-26615  Filed  10-26-94;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

[Notice  1994-16] 

Privacy  Act;  Proposed  Notice  of  New 
and/or  Revised  Systems  o<  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  PubUc  Law  93-579, 
5  U.S.C.  552(e)(ll).  the  Federal  Election 
Commission  is  publishing  for  comment 
new  and  revised  systems  of  records  that 
are  maintained  by  the  Commission. 

A  new  systems  report  was  filed  with 
the  Chairman  ot  the  Senate  Committee 
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on  Governmental  Affairs,  the  Chairman 
of  the  House  Committee  on  Government 
Operations  and  the  Office  of 
Management  and  Budget  on  October  21, 
1994. 

These  systems  have  been  revised  or 
proposed  as  a  result  of  a  re-evaluation 
of  the  manner  in  which  records  are 
maintained  by  the  Commission. 

The  new  system  of  records  which  has 
been  added  is  the  Inspector  General 
Investigative  Files  (FEC 12).  The 
authority  imder  which  this  system  is 
maintained  is  5  U.S.C.  552a(j)(2)  and  5 
U.S.C.  552a(k)(2).  See  11  CFR  part  1.14. 
All  other  systems  have  been  revised  to 
incorporate  administrative  changes 
which  have  taken  place  since  the  last 
pubhcatlon  of  FEC  systems  of  records  in 
1984  and  1988. 

These  new  and  revised  systems 
should  provide  improved  protection  for 
the  privacy  and  property  rights  of 
Commission  employees,  applicants  for 
employment  and  those  who  deal  with 
the  Commission. 

The  Commission  is  proposing  to 
Exempt  new  records  system  FEC  12 
from  certain  provisions  of  the  Privacy 
Act.  A  Notice  of  Proposed  Rulemaking 
for  this  purpose  is  found  elsewhere  in 
today's  Federal  Register. 

Comments  must  be  received  on  or 
before  November  28,  1994.  Comments 
must  be  in  writing  and  addressed  to: 
Tina  VanBrakle,  Privacy  Act  Officer, 
999  E  Street,  NW.,  Washington,  DC 
20463. 

Dated:  October  24. 1994. 
Trevor  Potter, 
Chairman. 
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FEC  1 

SYSTEM  HAME: 
Requests  for  advisory  opinions. 

SYSTEM  LOCATION: 

Federal  Election  Commission, 
Washington,  DC  20463. 

CATEQOHIE8  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  submitted  a 
letter  to  the  FEC  that  qualifies  as  an 


a  Ivisory  opinion  request  under  FEC 
r  igulations. 

(fkTEGOmES  OF  RECORDS  IN  THE  SYSTEM: 

Letters  requesting  advisory  opinions 
^d  responses  thereto  from  the  FEC. 

4nH0RrrY  for  maintenance  of  the  system: 
2  U.S.C.  437d(a)(7)  and  437f. 

RbUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
S  rSTEM,  MaUOmO  CATEGORIES  OF  USERS  AND 
TflE  PURPOSES  OF  SUCH  USES: 

Documents  maintained  for  historical 
piurposes  and  for  use  as  precedent  in 
s  ibsequent  requests  for  advisory 
c  linions.  Commissioners  and  staff  use 
t  is  system  to  respond  to  requests  for 

0  linions.  These  docimients  are 

a  'ailable  to  the  public  for  information 
a  id  so  that  interested  parties  may 
s  ibmit  comments  to  the  Commission. 

/  outine  use  for  dischsure  to  the 
L  epartment  of  Justice  for  use  in 
L  ligation: 

It  shall  be  a  routine  use  of  the  records 
i  1  this  system  of  records  to  disclose 
t  lem  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
t  lereof;  or 

(b)  Any  employee  of  the  agency  in  his 
0 '  her  of^cial  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
o :  her  individual  capacity  where  the 

E  epartment  of  Justice  has  agreed  to 
n  ipresent  the  employee;  or 

(d)  The  United  States,  where  the 
a  >ency  determines  that  litigation  is 

1  cely  to  affect  the  agency  or  any  of  its 
c  >mponents, 

is  a  party  to  litigation  or  has  an  interest 
is  such  litigation,  and  the  use  of  such 

ports  by  the  Department  of  Justice  is 
med  by  the  Federal  Election 

mmission  to  be  relevant  and 
i^cessary  to  the  litigation  provided, 
fa  owever,  that  in  each  case  the  agency 
c  stermines  that  disclosure  of  the 
r  icords  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
t  le  records  that  is  compatible  with  the 
p  urpose  for  which  the  records  were 
c  )llected. 

fl  MITME  USE  OF  RECORDS  MAINTAMEO  IN  THE 
8  rSTEM,  mCLUDINQ  CATEGORIES  OF  USERS  AND 
T  IE  PURPOSES  OF  SUCH  USES: 

I  outine  use  for  Agency  disclosure  in 
1.  tigation: 

It  shall  be  a  routine  use  of  records 
r  laintained  by  this  agency  to  disclose 
t  lem  in  a  proceeding  before  a  court  or 
a  Ijudicative  body  before  which  the 
a  ^ncy  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
t  tereof;  or 

(b)  Any  employee  of  the  agency  in  his 
(  r  her  official  capacity;  or 


(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  Commission  determines  that, 
on  a  case-by-case  basis,  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  the 
agency  determines  that  disclostue  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSmO,  RETAMMG,  AND 

disposing  of  records  m  the  system: 
storage: 

Paper  records  and/or  microfilm,  on- 
line disk  storage,  and  electronic  data 
processing  system. 

retrievability: 

Indexed  and  retrievable  by  name  of 
requestor,  date  of  opinion,  request 
number,  and,  as  applicable,  by 
microfilm  roll  and  frame  number. 

SAFEGUARDS: 

Originals  are  kept  in  locked  filing 
cabinets  in  limited  access  areas  imder 
personal  surveillance  during  working 
hovirs  and  in  locked  rooms  at  other 
times.  Copies  are  freely  available. 

retention  and  disposal: 

Retained  for  at  least  four  years  from 
date  of  receipt  and  subject  to  disposal 
thereafter.  Current  disposal  process 
generally  results  in  retention  of  records 
until  seven  years  after  receipt. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  General  Counsel,  Federal  Election 
Commission,  Washington,  DC  20463, 
(202/219-3690). 

NOTIFICATION  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064  (1976). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 
Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  requestor,  persons 
submitting  comments  and  the  Federal 
Election  Commission. 

FEC  2 

SYSTEM  NAME: 

Audits  and  investigations. 
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SYSTEM  LOCATION: 

Federal  Election  Commission, 
Washington,  DC  20463. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Candidates  required  to  file  statements 
and  reports  imder  the  Federal  Election 
Campaign  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBH: 

Audit  and  investigation  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
2  U.S.C.  437d(a)(10),  437g(a)  (2).  (5) 
and  438(a)  (8),  (9);  26  U.S.C.  9007,  9038. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  General  Counsel,  Assistant  Staff 
Directors,  Commissioners,  and  their 
staffs  may  use  audit  and  investigation 
data  for  informal  hearings, 
administrative  compliance,  civil 
litigation,  voluntary  compliance  or  to 
refer  matters  to  appropriate  law 
enforcement  authorities. 

Routine  use  for  disclosure  to  the 
Department  of  Justice  for  use  in 
litigation: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  em  interest 
in  such  litigation,  and  the  use  of  such 
reports  by  the  Department  of  Justice  is 
deemed  by  the  Federal  Election 
Commission  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  the  agency 
determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Routine  use  for  Agency  disclosure  in 
litigation: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 


(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  Commission  determines  that, 
on  a  case-by-case  basis,  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  the 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABILITY: 

Indexed  by  name. 

SAFEGUARDS: 

Locked  safes  in  limited  access 
locations.  Access  is  limited  to  FEC  staff 
on  a  restricted  basis  and  to  appropriate 
law  enforcement  agencies  as  directed  by 
the  Commission. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Staff  Director  for  Audit, 
Federal  Election  Commission, 
Washington.  DC  20463  (202/219-3440). 

NOTIFICATION  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064(1976). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

With  respect  to  open  audits,  the 
foregoing  system  is  exempt  pursuant  to 
the  provisions  of  5  U.S.C.  552a(k)(2). 
See  11  CFR  1.14. 

FEC  3 

SYSTEM  NAME: 

Compliance  actions. 

SYSTEM  LOCATION: 

Federal  Election  Commission. 
Washington,  DC  20463. 


CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed 
complaints  (complainants)  and  persons 
complained  about  (respondents), 
candidates  filing  late  reports,  or  no 
reports,  and  cases  internally  generated 
through  review  and  audit  of  reports  and 
statements  filed  by  candidates. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Complaints,  referrals,  and  responses 
thereto:  internal  investigations  of 
reports  on  file  at  the  Commission, 
depositions,  interrogatories  and 
responses  thereto. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

2  U.S.C.  437g(a)(l).  (2).  (4)  and  (5); 
438(a)(7)  and  438(b);  26  U.S.C.  9006  and 
9038. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTBN,  MCLUDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

While  any  case  is  active,  these 
documents  are  maintained  as  the 
agency's  working  or  investigative  file. 
Based  upon  information  contained  in 
the  file,  recommendations  are  made  to 
the  Commission  as  to  the  disposition  of 
a  case,  and  the  Commission  acts  upon 
those  recommendations.  Compliance 
actions  are  assigned  by  the  Associate 
General  Counsel  to  an  attorney  and/or  to 
appropriate  staff  for  investigation. 
Administrative  action  and  civil 
litigation  are  handled  by  the  General 
Counsel's  office.  Evidence  of  knowing 
and  willfull  violations  of  the  law  may  be 
referred  to  the  Attorney  General. 

Routine  use  for  disclosure  to  the 
Department  of  Justice  for  use  in 
litigation: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 

_  represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
reports  by  the  Department  of  Justice  is 
deemed  by  the  Federal  Election 
Commission  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  the  agency 
determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
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a  use  of  the  informatioD  ccmtained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  iwcnrds  were 
collected.  ' 

Routine  use  for  Agency  disclosure  in 
litigation: 

It  shall  be  a  routine  use  of  records 
inaintaiued  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  a^ed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affiact  the  agency,  or  any  of  its 
components, 

is  a  party  to  htigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  Commission  determines  that, 
on  a  case-by-case  basis,  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  the 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMO,  ACCESSMO,  RETAMMQ.  AND 
nSPOSINQ  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records.  Closed  compliance 
cEises  are  duplicated,  storml  on 
microfilm  and  are  available  to  the 
public,  minus  inforraation  deemed  to  be 
exempt  under  the  Freedom  of 
Information  Act. 

RETRIEVABIUTY: 

This  system  is  indexed  and 
retrievable  by  name  of  complainant  or 
respondent  by  compliance  action 
niunber  or  by  microfilm  roll  and  frame 
number,  as  appropriate. 

SAFEGUARDS: 

This  system  is  kept  in  locked  filing 
cabinets  in  Umited  access  areas  under 
personal  surveillance  during  working 
hours,  and  in  locked  filing  cabinets  in 
locked  rooms  at  other  times. 

RETENTION  AND  OSPOSAi: 

Indefinite. 

SYSTEM  MANAQEII(S)  AND  ADDRESS: 

The  General  Counsel,  Federal  Election 
Commission,  Washington.  DC  20463, 
(202/219-3440). 

NOTnCATWN  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  l.l  et  sieq.,  41  FR 
43064  (1976). 


n  BCORO  ACCESS  PROCEDURES: 

Same  as  above. 

G  MTESTMG  RECORD  PROCEOURFS: 

Same  as  above. 

R^ORD  SOURCE  CATEGORIES: 

Complainants,  respondents,  third 
parties  who  have  been  requested,  or 
s  ibpoenaed,  to  produce  relevant 
i  iformation.  and  the  Federal  Election 
C  ammission. 

S  rSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 

0  =  THE  ACT: 

With  respect  to  open  investigations, 
ti  le  system  is  exempt  pursuant  to  5 

1  .S.C.  552a(k)(2).  See  11  CFR  1.14. 

F  -C  4 

8  STEM  name: 

Maihng  Lists. 

S  STEM  LOCATION: 

Federal  Election  Commissicm, 
V  ashington,  DC  20463. 

C  iTEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
S  STEM: 

(a)  Individuals  and  institutions  who 
h  ive  requested  a  subscription  to  the 

R  icord. 

(b)  Individuals  who  have  requested 
F  yc  publications. 

(c)  State  and  local  election  officials 
ii  terested  in  keeping  informed  of 

di  (velopments. 

(d)  Reporters  who  request  releases; 
n;  edia  added  by  the  Press  Office. 

CjIteQORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Lists  of  names,  addresses, 
p;  incipal  areas  of  interest. 

(b)  List  of  names,  addresses  and 
SI  bjects  of  interest  to  the  requestor. 

(c)  List  of  names,  addresses,  duties 
ai  d  jurisdictions. 

(d)  Computer  listings. 

AI  THORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

2  U.S.C.  438(a)  for^ll  categories. 

ROUTINE  USES  OF  REOOROS  MAMTAMB)  M  THE 
S^tSTEM,  INCLUOING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

(a)  Distribution  of  monthly  newsletter. 
th  B  Record,  to  subscribers. 

[b)  To  forward  new  publications  and 
ot  ler  informational  materials  to  persons 
w  10  have  expressed  an  interest  in  the 
su  bject  matter. 

Ic)  To  distribute  pubUcations  and 
ot  ler  materials  of  interest  to  those  who 
a(  minister  the  election  law  of  the  states, 
d)  To  mail  press  releases. 

fl(  utine  use  for  disclosure  to  the 
D  partment  of  Justice  for  use  in 
negation: 

t  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
th  !m  to  the  Department  of  Justice  when: 


(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  htigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
reports  by  the  Department  of  Justice  is 
deemed  by  the  Federal  Election 
Commission  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  the  agency 
determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Rou  tine  use  for  Agency  disclosure  in 
litigation: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity -where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  Commission  determines  that, 
on  a  case-by-case  basis,  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  the 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  pvupose 
for  which  the  records  were  collected. 

POLITICS  AND  PRACTICES  FOR  8T0RMG, 
RETRIEVING,  ACCESSV4G,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computerized  for  all  categories. 

RETRIEVABILITY: 

(a)  Name  or  identification  numbers. 

(b)  Name. 

(c)  Name,  title,  jurisdiction  or  region 
of  the  country. 

(d)  Name  of  individual  or  name  of 
media. 


SAFEGUARDS: 

iVccess  code  with  password  for  all 
categories. 

RETENTION  AND  DISPOSAL: 

(a)  Purged  every  two  years  or  upon 
request  of  subscriber. 

(b)  Purged  every  two  years. 

(c)  Indefinite. 

(d)  Indefinite. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Assistant  Staff  Director  for 
Information,  Federal  Election 
Commission.  Washington,  E)C  20463. 
(202/219-3440). 

NOTIFICATION  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq..  41  FR 
43064  (1976). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

(a)  Individuals  and  organizations  who 
request  a  subscription  to  the  Record. 

(b)  Individuals  to  whom  the 
Information  Division  has  mailed 
publications. 

(c)  (Officials  requiring  up-to-date 
information  on  elections  administration. 

(d)  Oral  and  written  requests  to  be 
placed  on  list;  media  directories. 

FEC  5 

SYSTEM  NAME: 

Personnel  records. 

SYSTEM  LOCATION: 

Federal  Election  Commission. 
Washington.  DC  20463. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  employment,  current 
employees  (including  unpaid  interns), 
and  former  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  SF-171's/resumes. 

(b)  SF-7  Record  Cards  (current  and 
former  employees). 

(c)  Official  Personnel  Folder  (OPF). 

(d)  Employee  Performance  Folders 
(EPF). 

(e)  Individual  Employee  Master  Files. 
(0  Discipline/ Adverse  Action  Files, 
(g)  Outside  Employment  Files. 

(h)  Employee  Medical  File, 
(i)  Grievance  Files, 
(j)  Appeal  Files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
2  U.S.C.  437c  and  5  CFR  part  293. 


ROUTINE  USES  OF  RECORDS  IN  THE  SYSTEMS, 
INCLUDING  CATEGORIES  OF  USERS  AND  THE 
PURPOSES  OF  SUCH  USES: 

(a)  SF-171's/Resumes — used  by 
Personnel  staff  and  all  levels  of 
management  to  evaluate  quahfications 
and  make  personnel  selections. 

(b)  SF-7  Record  Cards— used  by 
Personnel  staff  to  verify  salary,  grade 
and  service  of  current  and  former 
employees  for  use  by  prospective 
employers,  credit  bureaus,  etc. 

(c)  OPF — used  by  Personnel  staff  to 
process  and  record  personnel  actions, 
and  by  Personnel  staff  and  line 
managers  to  evaluate  skills,  ability  and 
qualifications  for  selection,  promotion, 
and  other  personnel  actions. 

(d)  EPF — used  by  Personnel  staff  to 
record  performance-related  information 
such  as  performance  appraisals,  and  by 
line  managers  as  basis  for  personnel 
actions. 

(e)  Individual  Employee  Master  File-^ 
computer-stored  record  of  all  persoimel 
actions  and  other  pertinent  employee 
data;  used  by  Personnel  staff  to  process 
and  record  personnel  actions  and  by  the 
authorized  Data  Systems  staff  and 
Payroll  and  Accoimting  staff  to  update 
and  revise  files,  programs  and  produce 
required  statistical  reports. 

(f)  Discipline  and  Adverse  Actions — 
used  by  Personnel  staff  and  line 
managers  in  considering  decisions  on 
such  actions,  and  for  appeals, 
grievances  and  hearings. 

(g)  Outside  Employment  Files — used 
by  Personnel  and  legal  staff  to  consider 
requests  for  outside  employment  and  to 
verify  approval/disapproval. 

(h  J  Employee  Medical  Files — used  by 
Personnel  staff  and  line  managers  to 
record  employee  medical  information 
pertinent  to  their  performance/ 
attendance/conduct,  and  in  reviewing 
the  impact  of  medical  conditions  on 
their  employment. 

(i)  Grievance  Files — used  by 
Personnel  staff  to  record  the  disposition 
of  employee  grievances. 

(j)  Appeal  Files — used  by  Personnel 
staff  top  record  the  disposition  of 
employee  appeals. 

In  addition  to  the  above,  in  the  event 
that  a  system  of  records  maintained  by 
this  agency  to  carry  out  its  functions 
indicated  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule  or 
order  issued  pursuant  thereto,  the 
releveuit  records  in  the  system  of  records 
may  be  referred,  as  a  routine  use.  to  the 
appropriate  agency,  whether  Federal. 
State,  local  or  foreign,  charged  with  the 
responsibility  of  investigation  or 
prosecuting  such  violation  or  charged 


with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  o^er 
issued  pursuant  thereto. 

A  record  from  the  system  of  records 
may  be  disclosed  as  "routine  use"  to  a 
Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

A  record  from  this  system  of  records 
may  be  disclosed  to  a  Federal  agincy.  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract  or  the  issuance  of  a  license, 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  in  the 
matter. 

A  record  from  this  system  of  records 
may  be  disclosed  to  an  authorized 
complaints  examiner,  equal 
emplojTnent  opportunity  investigator, 
administrative  law  judge,  arbitrator  or 
other  duly  authorized  official  engaged 
in  investigation  or  settlement  of  a 
grievance,  complaint  or  appeal  filed  by 
an  employee.  A  record  from  this  system 
of  records  may  be  disclosed  to  the  U.S. 
Office  of  Personnel  Management  in 
accordance  with  the  agency's 
responsibility  for  evaluation  and 
oversight  of  Federal  personnel 
management. 

A  record  from  this  system  of  records 
may  be  disclosed  to  officers  and 
employees  of  a  Federal  agency  for 
purposes  of  audit. 

Routine  use  for  disclosure  to  the 
Department  of  Justice  for  use  in 
litigation: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
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reports  by  the  Department  of  Justice  is 
deemed  by  the  Federal  Election 
Commission  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  the  agency 
determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  infonnaticHi  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Routine  use  for  Agency  disclosure  in 
litigation 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  th&agency  in  his 
or  hef  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  htigation,  and  the  Federal 
Election  Commission  determines  that, 
on  a  case-by-case  basis,  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  the 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUCtES  ANO  PRACTICES  FOR  STOMNQ, 
RETRIEVVIQ,  ACCESSSIQ,  RETAMNQ,  AMD 
MSPOSmO  or  RECOROS  M  THE  system: 

(a)  Hard  copy  record  kept  in 
Personnel  Office. 

(b)  Hard  copy  record  kept  in 
Personnel  Office. 

(c)  Hard  copy  record  kept  in 
Personnel  Office. 

(d)  Hard  copy  record  kept  in 
Personnel  Office. 

(e)  Computer  disk  packs  within 
central  processing  unit. 

(0  Hard  copy  record  kept  in  Personnel 
Office. 

(g)  Hard  copy  record  kept  in 
Personnel  Office. 

(h)  Hard  copy  record  kept  in 
Personnel  Office. 

(i)  Hard  copy  record  kept  in  Personnel 
Office. 

(j)  Hard  copy  record  kept  in  Personnel 
Office. 

RETRtEVABUTY: 

(a)  Retrieval  by  hand  of  alphabetical 
"files. 

(b)  Retrieval  by  hand  of  alphabetical 
files. 


;  (c)  Retrieval  by  hand  of  alphabetical 
lies. 

J  (d)  Itetrieval  by  hand  of  alphabetical 
flies. 

(e)  On  line  access  using  SSN. 

(f)  Retrieval  by  hand  of  alphabetical 
f  les. 

(g)  Retrieval  by  hand  of  alphabetical 
4les. 

(h)  Retrieval  by  hand  of  alphabetical 
les. 

,(i)  Retrieval  by  hand  of  alphabetical 
les. 

(j)  Retrieval  by  hand  of  alphabetical 
les. 


tFEGUAROS: 
(a)  Locked  file  cabinet  in  locked 
office. 
(b)'Locked  Office. 

(c)  Locked  file  cabinet  in  locked 
G  fioe. 

(d)  Locked  file  cabinet  in  locked 

0  Bee. 

(e)  Overall  password  for  group 

n  umber:  individual  password  for  each 
f  rogram;  knowledge  of  password 

1  mited  to  appropriate  personnel. 

(f)  Locked  file  cabinet  in  locked  office. 

(g)  Locked  file  cabinet  in  locked 
o  Bee. 

(h)  Locked  file  cabinet  in  locked 
o  fice. 
(i)  Locked  file  cabinet  in  locked  office, 
(j)  Locked  file  cabinet  in  locked  office. 

R  -TENTION  AND  DISPOSAL: 

(a)  1  year;  shredded. 

(b)  Indefinite. 

(c)  Indefinite:  transferred  with 
ei  nployee  to  succeeding  agency  or 

n  tired  to  Federal  Records  Center  upon 
n  tirement  or  termination/resignation 
fi  Qm  Federal  service  or  death. 

(d)  Indefinite;  shredded  within  30 

d  iys  of  employee  depjirture  unless  part 
o  ongoing  adjudicatory  action. 

(e)  Indefinite. 

(f)  2  years;  shredded. 

(g)  2  years;  shredded. 

(h)  Indefinite;  transferred  with 
e  aployee  to  succeeding  agency  or 
n  tired  to  Federal  Records  Center  upon 
n  tirement  or  termination/resignation 
&  am  Federal  service  or  death. 

(i)  Indefinite. 

(j)  Indefinite. 

S  STEM  MANAGER(S)  AND  ADDRESS: 

The  Director  of  Personnel,  Federal 
E  ection  Commission,  Washington,  DC 

2  )463,  (202/219-3440). 

M  tTIFICATION  PROCEDURES: 

Refer  to  Commission  access 
n  gulations  at  11  CFR  1.1  et  seq.,  41 
4  1064  (1976). 

Rl  iCORD  ACCESS  PROCEDURES: 

Same  as  above. 


COWTESTWO  RECORD  PROCEDURES: 
Same  as  above. 

RECORD  SOURCE  CATEGORCS: 

Peronnel  applications,  resumes, 
employment  forms,  records  of  personnel 
action. 

FEC6 

SYSTBtNAME: 

Candidate  reports  and  designations. 

SYSTEM  LOCATION: 

Federal  Election  Commission, 
Washington,  DC  20463. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Candidates  for  Federal  office  required 
to  file  reports  of  contributions  and 
expenditures  and  designations  of 
campaign  depositories  and  authorized 
committees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  and  Statements  of  candidates; 
reports  by  delegates  and  other  persons 
making  contributions  or  independent 
expenditures  and  designations  on  behalf 
of  a  Federal  candidate  but  not  through 
a  political  committee,  candidate,  or 
authorized  committee  or  agent  of  a 
candidate. 

AUTHORITY  FOR  MAn«TENANCE  OF  THE  SYSTBft 

2  U.S.C.  432(e),  434.  and  437b(a)(l). 

ROUTINE  USES  OF  RECOROS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

This  system  may  be  used  by  any 
person  for  information  purposes. 
However,  any  information  copied  from 
such  reports  shall  not  be  sold  or  utilized 
by  any  person  for  Ae  purposes  of 
soliciting  contributions  or  for  any 
commercial  purpose. 

Routine  use  for  disclosure  to  the 
Department  of  Justice  for  use  in 
litigation: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
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reports  by  the  Department  of  Justice  is 
deemed  by  the  Federal  Election 
Commission  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  the  agency 
determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  reccmis  that  is  cmnpatible  with  the 
purpose  for  which  the  records  were 
collected. 

Routine  use  for  Agency  disclosure  in 
litigation: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  Commission  determines  that, 
on  a  case-by-case  basis,  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  the 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  piupose 
for  which  the  records  were  collected. 

POLICIES  AND  PRACnCR  FOR  STORMQ, 
RETRKVMQ,  AOCCSSMQ,  ROA— 10  ANO 
DISPOSMe  OR  RECORDS  M  THE  SYSTEM: 

storage: 

Paper  records  and/or  microfilm  and 
on-Une  disk  storage  electronic  data 
processing  system. 

RETRCVABairV: 

Retrievable  by  candidate's  name,  or 
by  State  in  whidi  candidate  seeks 
election;  candidate  identification 
number  or  last  name  for  computer 
storage. 

SAFEGUARDS: 
Locked  filing  cabinets. 

RETENTION  ANO  DISPOSAL: 

Reports  are  preserved  for  a  10-year 
period  except  that  reports  relating  solely 
to  candidates  for  the  House  of 
Representative  are  preserved  for  5  years 
from  the  date  of  receipt.  Microfilm  is 
preserved  indefinitely. 

SYSTEM  MANMBI(^  ANO  ADDRESS: 

The  Assistant  Staff  Director  for 
Disclosure  Federal  Ele-^ion 


Commission,  Wadungtcm,  DC  20463, 
(202/219-3440). 

NOTIFICATION  PROCBMJRES: 

Reiier  to  QHnmission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064  (1976). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEQORKS: 

Reports  filed  with  the  FEC. 
FEC  7 
SYSTEM  NAME: 

Certification  for  primary  matching 
funds  and  general  election  campaign 
funds. 

SYSTEM  LOCATION: 

Federal  Election  Commission, 
Washington,  DC  20463. 

CATEGORIES  OF  MOmDUALS  COVERED  BV  THE 
SYSTEM: 

Candidates  for  nomination  or  election 
to  the  Office  of  President  of  the  United 
States. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Certification  forms  and  supporting 
data  requesting  matching  funds  or 
election  funds. 

AUTHORITY  FOR  MAMTBIANCC  OF  THE  SYSTBM: 
26  U.S.C.  9003.  9006;  26  U.S.C.  9033. 
9036,  9037. 

ROUTBIE  USE  OF  RECOROS  MAMTAMB)  M  THE 
SYSTEM,  MCLUOING  CATEQ0RC8  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Certification  of  eUgibility  for  funds  by 
presidential  candidates.  These  files  are 
available  for  pubhc  inspection. 

Routine  use  for  disclosure  to  the 
Department  of  Justice  for  use  in 
litigation: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  wha«  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
reports  by  the  Department  of  Justice  is 


deemed  by  the  Federal  Election 
Commission  to  be  relevant  ud 

necessary  to  the  litigation  provided, 
however,  that  in  each  case  the  agency 
determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected.  "' 

Routine  use  for  Agency  disclosure  in 
litigation: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disdoee 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  Utigation  is 
likely  to  affect  the  agency,  or  any  df  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  Commission  determines  that, 
on  a  case-by-case  basis,  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  \h% 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POUaES  AND  PRACTICES  FOR  STORBtO, 
RETRIEVING,  ACCESSMG,  RETAMMG,  ANO 
DtSPOSmO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABttJTY: 

Indexed  by  name  of  candidate. 

SAFEGUARDS: 

Locked  filing  cabinets. 

RETENTION  ANO  DISPOSAL: 

Indefinite. 

SYSTEMS  MANAGER(S)  AND  ADDRESS: 

Assistant  Staff  Director  for  Audit, 
Federal  Election  Commission, 
Washington,  DC  20463  (202/219-3440). 

NOTIFICATION  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064  (1976). 

RECORDS  ACCESS  PROCBHIRES: 

Same  as  above. 

CONTESTINO  RKORO  PROCEDURES: 
Same  as  above. 
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RECORD  SOUnCC  CATEQOWES: 

Certification  reports  filed  with  the 
Commission. 

FEC  8 

SVSTEMNAiE: 

Payroll  records. 

SYSTEM  LOCATION: 

Federal  Election  Commission, 
Washington,  DC  20463. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Varied  payroll  records,  including, 
among  other  dociunents,  time  and 
attendance  cards;  payment  vouchers; 
comprehensive  Usting  of  employees; 
health  benefit  records;  requests  for 
deductions:  tax  forms;  W-2  forms; 
overtime  requests;  leave  data;  and 
retirement  records.  Records  are  used  by 
Commission  employees  to  maintain 
adequate  payroll  information  for 
Commission  employees,  and  otherwise 
by  Commission  employees  who  have  a 
need  for  the  record  in  the  performance 
of  their  duties. 

AUTMORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  generally.  Also.  2  U.S.C. 
437c(f). 

ROUTINE  USES  FOR  RECORDS  MAINTAWEO  IN  THE 
SYSTEM,  MCLUDttM  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicated  a  violation  of 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or  ' 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcement 
or  implementation  of  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

A  record  from  this  system  ofrecords 
may  be  disclosed  as  a  "routine  use"  to 
a  Federal.  State,  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information,  such 
as  current  licenses,  if  necessary  to 
obtain  information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant  or  other  benefit.  A  record  from  this 
system  of  records  may  be  disclosed  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 


of  1 1  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
let  ing  of  a  contract,  or  the  issuance  of 
a  I  cense,  grant  or  other  benefit  by  the 
re(  uesting  agency,  to  the  extent  that  the 
ini  }rmation  is  relevant  and  necessary  to 
th(  requesting  agency's  decision  in  the 
m«  tter. 

i  i  record  from  this  system  of  records 
ms  yr  be  disclosed  to  an  authorized 
ap  »eal  grievance  examiner,  formal 
CO  nplaints  examiner,  equal 
era  ployment  opportimity  investigator, 
art  itrator  or  other  duly  authorized 
off  cial  engaged  in  investigation  or 
set  ;lement  of  a  grievance,  complaint,  or 
ap  )eal  filed  by  an  employee.  A  record 
frc  31  this  system  of  records  may  be 
dis  closed  to  the  Office  of  Personnel 
Mi  nagement  in  accordance  with  the 
ag«  ncy's  responsibility  for  evaluation 
ani  I  oversight  of  Federal  personnel 
ms  nagement. 

I  i  record  from  this  system  of  records 
ms  y  be  disclosed  to  officers  and 
era  ployees  of  a  Federal  agency  for 
pu  poses  of  audit. 

'  ne  information  contained  in  this 
sv!  tern  of  records  will  be  disclosed  to 
thi  Office  of  Management  jand  Budget  in 
coi  inection  with  the  review  of  private 
rel  ef  legislation  as  set  forth  in  OMB 
Cii  cular  No.  A-19  at  any  stage  of  the 
lej  islative  coordination  and  clearance 
pr  cesses  as  set  forth  in  that  circular. 

'ecords  also  are  disclosed  to  GAO  for 
au  lits;  to  the  Internal  Revenue  Service 
foi  investigation;  and  to  private 
att  )meys,  pursuant  to  a  power  of 
att  >rney. 

,  I  copy  of  an  employee's  Department 
of  he  Treasury  form  W-2,  wage  and  tax 
sta  tement,  also  is  disclosed  to  the  State 
an  1  city,  or  other  local  jurisdiction 
wl  ich  is  authorized  to  tax  the 
en  ployee's  compensation.  The  record 
wi  1  be  provided  in  accordance  with  a 
wi  hholding  agreement  between  the 
St(  te,  city,  or  other  local  jurisdiction 
an  i  the  Department  of  the  Treasury 
pu  rsuant  to  5  U.S.C.  5516,  5517,  or 
55  JO.  or,  in  the  absence  thereof,  in 
res  ponse  to  a  written  request  from  an 
ap  jropriate  official  of  the  taxing 
ju)  isdiction  to  the  Assistant  Director  for 
A(  ministration;  Federal  Election 
Commission,  Washington,  DC  20463. 
Tt  e  request  must  include  a  copy  of  the 
ap  ilicable  statute  or  ordinance 
au  horizing  the  taxation  of 
CO  npensation  and  should  indicate 
w!  ether  the  authority  of  the  jurisdiction 
to  tax  the  employee  is  based  on  place  of 
re!  idence,  place  of  employment,  or 
boh. 

'ursuant  to  a  withholding  agreement 
be  ween  a  city  and  the  Department  of 
thi !  Treasury  (5  U.S.C.  5520).  copies  of 
ex  HTUted  city  tax  withholding 


certificates  shall  be  furnished  the  city  in 
response  to  a  written  request  from  an 
appropriate  city  official  to  the  Assistant 
Staff  Director  for  Administration. 
In  the  absence  of  a  withholding 
agreement,  the  Social  Seciuity  number 
vdll  be  funiished  only  to  a  taxing 
jurisdiction  which  has  furnished  this 
agency  with  evidence  of  its  independent 
authority  to  compel  disclosure  of  the 
Social  Security  number,  in  accordance 
with  section  7  of  the  Privacy  Act. 

Routine  use  for  disclosure  to  the 
Department  of  Justice  for  use  in 
litigation: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
reports  by  the  Department  of  Justice  is 
deemed  by  the  Federal  Electibn 
Commission  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  the  agency 
determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Routine  use  for  Agency  disclosure  in 
litigation: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  Commission  determines  that, 
on  a  case-by-case  basis,  use  of  such 
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records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  the 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 


53fl83 


POUCtES  AND  PfUGTKCS  FOn  STORMG, 
RETRCVMO.  ACCESSMO,  RETAMMQ  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Computer  disk  packs  within  central 
processing  unit. 

retrcvabuty: 

On  line  access  program  utilizing 
employee  social  security  niunber. 

safeguards: 

Overall  password  for  group  nimiber; 
individual  passMrord  for  each  program; 
knowledge  of  password  limited  to 
appropriate  personnel. 

RETENTION  AND  OISPOSAU 

Disposition  of  reccnds  shall  be  in 
accordance  with  the  HB  OS  A  Records 
Maintenance  and  Disposition  System 
(OAD  P  1820.2). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Assistant  Staff  Director  for 
Adnoinistration.  Federal  Election 
Commission,  Washington,  DC  20463, 
(202/219-3440). 

NOTIFICATION  PROCEDURES: 

Refer  to  Conunission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064  (1976). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCBWRE^: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual;  the  Federal 
Election  Conunission. 

FEC  9 

SYSTEM  NAME: 

Litigation  Actions. 

SYSTEM  LOCATION: 

Federal  Election  Commission, 
Washington,  DC  20463. 

CATEGORIES  Of  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  brought  judicial 
action  against  the  Commission  and 
individuals  against  whom  the 
Commission  has  brought  judicial  action 
pursuant  to  2  U.S.C.  437g  or  437h,  26 
U.S.C.  9011  or  9041,  5  U.S.C.  552  or  any 
other  statute. 

CATEGORKSOR  RECOIIOS  IN  THE  SYSTEM: 

All  papers  incident  to  a  law  suit, 
including  discovery  materials,  motions, 
briefs,  and  orders. 


AUTHORITY  FOR  MURTENMICC  or  THE  SYSTBIE 

2  U.S.C  437g(a)(6).  437g(a)(8). 
437g(a)(ll),and437h. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCUJOMQ  CATEGORIES  OF  USERS,  AND 
THE  PURPOSES  OF  SUCH  USES: 

Maintained  for  historical  purposes 
and  for  consultation  as  precedent  in 
subsequent  judicial  or  administrative 
actions.  Civil  litigatimi  is  handled  by 
the  General  Coimsel's  office.  Access  is 
limited  to  FEC  staff  on  a  restricted  basis. 

Routine  use  for  disclosure  to  the 
Department  of  Justice  for  use  in 

litigation: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  fitigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  htigation.  and  the  use  of  such 
reports  by  the  Department  of  Justice  is 
deemed  by  the  Federal  Election 
Commission  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  the  agency 
determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Routine  use  for  Agency  disclosure  in 
litigation: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  Utigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  C^nmission  determines  that, 
on  a  caae-by-case  basis,  use  of  such 


records  is  relevant  and  necessary  to  the 
Utigation,  provided,  however,  that  the 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the'records  were  collected. 

POUCIES  AND  PRACTICES  PON  STORMMS, 
RETRKVMG,  ACCESSMO,  RETAMMQ,  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STOfiAQE: 

Paper  records  and  microfilm. 
retrievabuty: 

System  indexed  by  name  of  party 
Utigant  and,  as  appficable.  by  microfilm 
roll  and  frame  number. 

SAFEGUARDS: 

This  system  is  kept  in  locked  fifing 
cabinets  or  in  fimited  access  areas  under 
personal  surveillance  during  working 
hours,  and  in  locked  nxMns  at  other 
times. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANA6ER<S)  AND  AOOMESS: 

The  General  Counsel,  Federal  Election 
Commissicm,  Washington,  DC  20463, 
(202/219-3440). 

NOTIFICATION  PWOCBHJWCS: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 

43064  (1976). 

RECORD  ACCESS  PROCEDURES: 
Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORKS: 

Individual  party  fitigants  and  counsel, 
court  personnel  and  the  Federal 
Election  Commission. 

FEC  10 

SYSTEM  NAME: 

Letter  file.  Public  Communications. 

SYSTEM  LOCATION: 

Federal  Election  Commission, 
Washington,  DC  20463. 

CATEGORIES  OF  MDtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  written  to  the 
FEC  requesting  answers  to  specific 
questions. 

CATEGORIES  OF  RECORDS  M  TIS  SVSTENt 

Inquiries  by  individuals  concerning 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended. 

AUTHORITY  FOR  MAWTENANCE  OF  THE  SVSTBI: 
2  U.S.C.  438(a). 
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ROUTMC  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTBI,  MCUIOMQ  CATEQORHES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Response  to  inquiries. 

Routine  use  for  disclosure  to  the 
Department  of  Justice  for  use  in 
litigation: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency  or  any  of  its 
components. 

is  a  party  to  litigation  or  has  an  interest 
in  such' litigation,  and  the  use  of  such 
reports  by  the  Department  of  Justice  is 
deemed  by  the  Federal  Election 
Commission  to  be  relevant  and 
necessary  to  the  litigation  provided, 
however,  that  in  each  case  the  agency 
determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  fdr  which  the  records  were- 
collected. 

Routine  use  for  Agency  disclosure  in 
litigation: . 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the  ~ 
employee;  or 

(d)  The  United  State's,  where  the 
agency  determines  that  litigation  is  - 
likely  to  affect  the  agency,  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  Conmiission  determines  that, 
on  a  case-by-case  basis,  use  of  such 
records  is  relevant  and  necessary  <to  the 
litigation,  provided,  however,  that  the 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 


AND  PRACTICES  FOR  STORWQ, 
ACCESSMQ,  RETA»INQ  AND 
OF  RECORDS  m  THE  SYSTEM: 


POUPES 

REnjcwte, 

0(SP  )SMQ 

STM  age: 
Paper  files. 

retmevability: 
N  une  of  individual. 

RETI  NTION  M4D  DISPOSAL: 

R  itained  in-house  for  one  year; 
shi]  ped^fterward  to  general  storage. 

SYS1  EM  MANAGER(S)  AND  ADDRESS: 

T  le  Assistant  Staff  Director  for     - 
Infc  rmation.  Federal  Election 
Con  [mission,  Washington,  DC.  20463 
(20:  721^3440). 

NOTI  WATION  PROCEDURES: 

R  sfer  to  Commission  access 
reg\  lations  at  11  CFR  1.1  et  seq.,  41  FR 
430  >4  (1976). 

RED  )RD  ACCESS  PROCEDURES: 

S  ime  as  above. 

COW  ESTMG  RECORD  PROCEDURES: 

S  ime  as  above. 

REd  )RD  SOURCE  CATEGORIES: 

Ii  dividuals  who  request  information 
in  V  Titing. 

FEC  11 

SYSl  EM  NAME: 

C  jntributor  Name  Index  System. 

SYS1EM  location: 

Ftederal  Election  Commission, 
Wa!  hington.  DC  20463. 

CATI  GORIES  Of  INDiVIOUALS  COVERED  BY  THE 
SYSl  EM: 

Ii  dividuals  who  have  been  listed  on 
can  paign  finance  reports  as  having 
givi  n  $200  or  more  per  transaction  to  a 
Fee  Bral  candidate  or  their  supporting 
pol  tical  committee. 

CAT  iGORIES  OF  RECORDS  IN  THE  SYSTEM: 

C  n-Une  disk  storage  electronic  data 
pro  :essing  index  of  names. 

AUT1  lORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

2JU.S.C.  441a. 

ROUk'INE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

C  ommission  staff  and  the  public  may 
use  this  system  to  ascertain  whether  and 
to  \  rhat  extent  named  individuals  have 
mai  e  contributions  to  Federal 
can  didates  and  political  committees. 

Roi  tine  use  for  disclosure  to  the 
Dei  fitment  of  Justice  for  use  in 
liti[  ation: 

II  shall  be  a  routine  use  of  the  records 
in  t  lis  system  of  records  to  disclose 
thein  to  the  Department  of  Justice  when: 


(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(dj  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  aHiect  the  agency,  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
reports  by  the  Department  of  Justice  is 
deemed  by  Federal  Election 
Conmiission  to  be  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  m  each  case  the  agency 
determines  that  disclosure  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Routine  use  for  Agency  disclosure  in 
litigation: 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear  when: 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  litigation  is 
likely  to  affect  the  agency,  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  Federal 
Election  Commission  determines  that, 
on  a  case-by-case  basis,  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  the 
agency  determines  that  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVMQ,  ACCESSING,  RETAINING  AND 
OISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

On-line  disk  storage  electronic  data. 

RETRIEVABNJTY: 

Indexed  by  last  name  of  contributor. 

SAFEGUARDS: 

Requests  are  handled  only  on  an 
overnight  request  basis,  with 
Commission  staff  doing  research  and 
retrieval. 
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RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Assistant  Staff  Director  for  Data 
Systems  Development  Division,  Federal 
Election  Commission.  Washington,  DC 
20463,  (202/219-3440). 

NOrmCATION  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq..  41  FR 
43064  (1976). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  contributors. 
FEC  12 
SYSTEM  NAME: 

Inspector  General  Investigative  Files. 

SYSTEM  location: 

Federal  Election  Commission, 
Washington,  DC  20463. 

categories  of  mDMOUALS  covered  by  THE 

system: 

Individuals  who  are  the  subjects  of 
complaints. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Complaints,  referrals  from  other 
agencies,  investigative  notes,  interviews, 
reports,  interrogatories  and  responses 
thereto. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Inspector  General  Act  Amendments  of 
1988,  Public  Law  100-504,  amending 
the  Inspector  General  Act  of  1978, 
Public  Law  95-402,  5  U.S.C.  app. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
TW  PURPOSES  OF  SUCH  USES: 

Material  is  maintained  in  the  Office  of 
Inspector  General's  (OIG)  investigative 
files.  Access  to  files  is  restricted  to  OIG 
Staff  and  then  on  a  need  to  know  basis. 
Criminal  violations  are  referred  to  the 
Justice  Department. 

Systems  exempted: 

System  exempt  under  5  U.S.C 
552a(j)(2)  and  5  U.S.C.  552a(k)(2).  See 
11  CFR  1.14. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVM6,  ACCESSMQ,  RETAINING  AND 
DBPQfilNG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  and  computer  records. 

retrievabojty: 

The  records  are  retrieved  by  the  name 
of  the  subject  of  the  investigation  or  by 


a  unique  control  number  assigned  to 
each  investigation. 

SAFEGUARDS: 

The  paper  records  and  computer  disks 
are  kept  in  locked  cabinets  in  limited 
access  areas  under  personal  surveillance 
during  working  hours  and  in  locked 
cabinets  in  a  locked  room  at  all  other 
times. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEM  MANA6B((S)  AND  ADDRESS: 

The  Inspector  General,  Federal 
Election  Commission,  Washington,  DC 
20463,  (202/21^-4267). 

NOTIFICATION  PROCEDURES: 

Refer  to  Commission  access 
regulations  at  11  CFR  1.1  et  seq.,  41  FR 
43064  (1976). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Complaints,  subjects,  third  parties 
who  have  been  requested  to  produce 
relevant  information,  referring  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVIStONS 
OF  THE  ACT: 

With  respect  to  investigations,  the 
system  is  exempt  pursuant  to  5  U.S.C. 
552a(k)(2). 

(PR  Doc.  94-26613  Filed  10-26-94:  8:45  am] 
BILLING  CODE  CTIS-OI-M 


FEDERAL  MARiTIME  COMMISStON 
[Docket  No.  94-24] 

South  Carolina  State  Ports  Authority 
Regulation  of  Stevedore  and  Marine 
Terminal  Functions;  Notice  of  Filing  of 
Petition  for  Declaratory  Order 

Notice  is  given  that  a  petition  for 
declaratory  order  has  been  filed  by  The 
South  Carolina  State  Ports  Authority 
("Petitioner"). 

The  petitioner  requests  that  the 
Commission  issue  a  declaratory  order 
endorsing  its  proposed  stevedore 
licensing  guidelines,  which  would 
require  applicants  to  bring  new  business 
to  the  Port  of  Charleston,  and  which 
would  reserve  for  petitioner  the  right  to 
perform  public  marine  terminal 
operations  at  its  facilities. 

Interested  persons  may  submit  replies 
to  the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573- 
0001  on  or  before  November  28, 1994, 
in  an  original  and  15  copies.  Replies 


shall  also  be  served  on  counsel  for 
Petitioner  Linette  G.  Tobin.  Garvey, 
Schubert  &  Barer,  Fifth  floor,  1000 
Potomac  Street,  NW.,  Washington,  DC 
20007.  Replies  shall  contain  the 
complete  factual  and  legal  presentation 
of  the  replying  party  as  to  the  desired 
resolution  of  the  petition  (See  46  CFR 
502.68(d)). 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
Office  of  the  Commission,  800  North 
Capitol  Street,  NW.,  Room  1046. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  94-26578  Filed  10-26-94;  8:45  am) 
BILLMQ  CODE  e730-01-M 


FEDERAL  RESERVE  SYSTEM 

Commerzt>ank  Alitiengeseilschaft, 
Franlcfurt  am  Main,  Federal  Reput>Nc  of 
Germany;  Application  to  Engage  in 
Nonljanlcing  Activities 

Commerzbank  Aktiengesellschaft, 
Frankfurt  am  Maiti,  Federal  Republic  of 
Germany  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  de  novo  through 
CB  Clearing,  Inc.,  Chicago,  Illinois 
(Company),  a  futures  commission 
merchant  (FCM)  registered  under  the 
Commodity  Exchange  Act  (7  U.S.C.  §  1 
et  seq.),  in  executing  and  clearing, 
clearing  without  executing,  and 
purchasing  and  selling  through  the  use 
of  omnibus  trading  accounts  futures  and 
options  on  futures  on  nonfinancial 
commodities  that  previously  have  been 
approved  by  the  Board.  Applicant  also 
has  applied  to  engage  through  Company 
in  executing  transactions  vdth  respect  to 
the  following  contracts:  Major  Market 
Index  options  traded  on  the  American 
Stock  Exchange;  Standard  &  Poor's  100 
Stock  Index  options,  Standard  &  Poor's 
500  Stock  Index  options,  Long-Term 
Interest  Rate  options,  Short-Term 
Interest  Rate  options,  Long-Terra  U.S. 
Treasury  Index  options,  and  Short-Term 
U.S.  Treasury  Index  options  traded  on 
the  Chicago  Board  Options  Exchange; 
and  Deutsche  Mark  options,  Swiss 
Franc  options,  Australian  Dollar 
options,  British  Pound  options, 
Canadian  Dollar  options,  European 
Currency  Unit  (ECU)  options,  French 
Franc  options  and  Japanese  Yen  options 
traded  on  the  Philadelphia  Stock 
Exchange.  Applicant  proposes  to 
conduct  these  activities  throughout  the 
world. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 


o390v 
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may,  with  Board  approval,  engage  in 
any  activity  whidi  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors.  516  F.2d  1229, 1237  P.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  PR  806  (1984). 

AppUcant  maintains  that  the  Board 
previously  has  determined  that  the 
proposed  FCM  activities  are  closely 
-related  to  banking.  See  Bank  Of 
Montreal.  79  Federal  Reserve  Bulletin 
1049  (1993);  J.P.  Morgan  &■  Co. 
Incorporated,  80  Federal  Reserve 
Bulletin  151  {1994)(/.P.  Morgan). 
Applicant  states  that  it  would  perform 
the  proposed  FCM  activities  in  a 
manner  consistent  with  these  previous 
orders.  Applicant  also  maintains  that 
the  Board  previously  has  determined  by 
regulation  and  order  that  the  proposed 
options  execution  activities  are  closely 
related  to  banking.  See  Manufacturers 
Hanover  Corporation,  76  Federal 
Reserve  Bulletin  774  (1990);  12  CFH.  § 
225.25  (b)(15).  Applicant  states  that  it 
would  perform  the  proposed  options 
execution  activities  in  accordance  vrith 
this  order  and  regulation. 

In  order  to  approve  this  proposal,  the 
Board  must  determine  that  the  proposed 
activities  "can  reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  Increased 
competition,  or  gains  in  efficiency,  that 
cutwei^  p'ossible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
bilking  practices."  12  U.S.C  § 
iq43(c)(8).  Applicant  believes  that  the 
prpposal  would  produce  public  benefits 
'  it  outweigh  any  potential  adverse 
^ects.  In  particular,  AppUcant 
lintains  that  the  proposal  will 
lance  competition  and  enable 
iplicant  to  offer  its  customers  a 
•ader  range  of  services.  In  addition, 
iplicant  states  that  the  proposed 
ivities  will  not  result  in  adverse 
fects  such  as  an  undue  amcentration 
jresources.  decreased  or  unfair 

[petition,  conflicts  of  interest,  or 
tsound  banking  practices, 
publishing  the  proposal  for 
[ment,  the  Board  does  not  take  a 
|sition  on  issues  raised  by  the 
iposal.  Notice  of  the  proposal  is 
iblished  solely  to  seek  the  views  of 
terested  persons  on  the  issues 
isented  by  the  application  and  does 
nbt  represent  a  determination  by  the 
B  lard  that  the  proposal  meets,  or  is 
li  ;ely  to  meet,  the  standards  of  the  BHC 
A:t. 

Any  comments  or  requests  for  hearing 
si  ould  be  submitted  in  writing  and 
re  :»ived  by  WiUiam  W.  Wiles, 
S(  cretary.  Board  of  Governors  of  the 
F(  deral  Reserve  System,  Washington. 
D  C.  20551,  not  later  than  November  21. 
1!  94.  Any  request  for  a  hearing  on  this 
afplication  must,  as  required  by  § 
21  2.3(e)  of  the  Board's  Rules  of 
P  ocedure  (12  CFR  262.3(e)),  be 
a(  companied  by  a  statement  of  the 
re  asons  why  a  written  presentation 
w  3uld  not  suffice  in  lieu  of  a  hearing, 
i(  entifying  specifically  any  questions  of 
fa  :t  that  are  in  dispute,  summarizing  the 
ei  idence  that  would  be  presented  at  a 
hi  iaring,  and  indicating  how  the  party 
c(  mmenting  would  be  aggrieved  by 
a  iproval  of  the  proposal. 

This  application  may  be  inspected  at 
tt  e  offices  of  the  Board  of  Governors  or 
tl  e  Federal  Reserve  Bank  of  New  York. 
Board  of  Governors  of  the  Federal  Reserve 
S  stem.  October  21. 1994. 
!<  nniCer  |.  Johnson, 
D  iputy  Secretary  of  the  Board. 
If  R  Doc  94-26605  Filed  10-26-94: 8:45  am] 

Bl  JJNG  COOE  ttKHH.^ 


J  imes  D.  Masse*,  et  al.;  Change  in 
Bank  Control  Noticos;  Acquisitions  of 
S  lares  ot  Banlts  or  Banit  Holding 
CJompanies 

The  notificants  listed  below  have 
abplied  under  the  Change  in  Bank 
C  antrol  Act  (12  U.S.C.  1817(j))  and  § 
2  ^5.41  of  the  Board's  Regtilation  Y  (12 
C  nt  225.41)  to  acquire  a  bank  or  bank 


holding  company.  Hie  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  16, 1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  fames  D.Massee  and  Wade  R. 
Schmidt,  both  of  Appleton, 
Minneapolis;  to  acquire  a  total  of  100 
percent  of  the  voting  shares  of  MPS 
Investment  Company,  Appleton, 
Minnesota,  and  Uiereby  indirectly 
acquire  Farmers  and  Merchants  State 
Bank  of  Appleton.  Appleton,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  21. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-26606  Filed  10-26-94:  8:45  ami 
BILUNG  CODE  aM04«^ 


Whitney  Holcfing  Corporation,  et  al.; 
Fonnations  of.  Acquisitions  tjy;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.Q  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a  * 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  21, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Whitney  Holding  Corporation,  New 
Orleans,  Louisiana;  to  acquire  100 
percent  of  the  voting  shares  of  Whitney 
Bank  of  Alabama,  Mobile.  Alabama,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  National  Independent 
Bancorp,  Inc.,  La  Grange.  Illinois,  and 
Wesco  Investment  Company,  La  Grange, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  51  percent  of  the 
voting  shares  of  FNBC  of  La  Grange, 
Inc..  La  Grange,  Illinois,  and  thereby 
indirectly  acquire  Mokena  State  Bank. 
Mokena.  Illinois;  First  National  Bank  of 
La  Grange,  La  Grange.  Illinois:  and  West 
Chicago  State  Bank,  West  Chicago, 
Illinois. 

2.  Oak  Bancorporation,  Oakland, 
Iowa;  to  acquire  100  percent  of  the 
voting  shares  of  Security  Bancorp, 
Stanton,  Iowa,  and  thereby  indirectly 
acquire  Security  State  Bank,  Stanton, 
Iowa. 

C  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Siunner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  American  Bancshares,  Inc., 
Highland,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
Bank  of  Illinois  in  Highland,  Highland, 
Illinois. 

D.  Federal  Reserve  Bank  of  Kansas 
City  Oohn  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Berlau  Bancshares,  Inc.,  Prairie 
Village,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Brooke 
State  Bank,  Jewell,  Kansas. 

E.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Texas  Financial  Bancorporation, 
Inc.,  Minneapolis,  Minnesota;  to  acquire 
100  percent  of  the  voting  shares  of 
acquire  Fulton  State,  Fulton,  Illinois; 
Monmouth  Trust  and  Savings  Bank, 
Monmouth,  IlUnois;  Monmouth 
Financial  Services,  Inc..  Minneapolis. 
Miimesota;  and  First  National  Bank  of 
Rosenberg.  Rosenberg.  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  21, 1994. 

Jennifer  J.  Jolmson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-26607  Filed  10-26-94;  8:45  am) 

BILLING  CODE  •21»«1.F 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Record  of 
Decision;  New  United  States 
Courthouse-Federal  Building  in 
Sacramento,  CA 

The  United  States  General  Services 
Administration  (GSA)  announces  its 
decision,  in  accordance  with  the 
National  Environmental  PoUcy  Act 
(NEPA)  and  the  Regulations  issued  by 
the  Council  on  Environmental  Quality, 
November  29,  1978,  to  construct  a  new 
United  States  Courthouse-Federal 
Building  (USCT-FB)  in  Sacramento. 
California.  The  site  is  bordered  by  H 
Street  to  the  North.  I  Street  to  the  South, 
5th  Street  to  the  West,  and  6th  Street  to 
the  east.  The  purpose  of  the  new  USCT- 
FB  is  to  relieve  overcrowded  conditions 
at  the  existing  court  facihties  in  the  City 
of  Sacr&mento  and  to  provide  space  for 
anticipated  future  growth.  The  proposed 
project  is  anticipated  to  be  ready  for 
occupancy  in  1997-98.  The  existing    ' 
courthouse  facilities  are  too  small  to 
meet  the  year  2000  and  2020  space 
requirements.  Additionally,  the  existing 
facilities  do  not  meet  guidelines  for 
court  facilities  set  forth  in  the  "U.S. 
Courts  Design  Guide"  (February  1993). 
Structural  restrictions  such  as 
obstructing  columns  and  inadequate 
ceiling  heights  prevent  the  use  of  full- 
size  courtrooms  in  the  existing  facilities. 
There  is  not  sufficient  space  in  the 
current  courthouse  to  accommodate  an 
increase  in  the  number  of  courtrooms 
and  the  configuration  of  courtrooms  to 
meet  the  court  design  guidefines.  In 
addition,  security  in  and  around  the 
building  is  inadequate. 

I.  Criteria  for  Evaluating  EIS 
Alternatives 

Selection  of  an  alternative  site 
involves  the  weighing  and  balancing  of 
many  complex,  interrelated  and  often 
competing  policy  factors.  An  alternative 
superior  to  others  in  one  environmental 
respect  may  be  otherwise  inferior  in 
another.  Several  factors  were  of  key 
importance  in  evaluating  each  of  the 
alternatives.  These  are  identified  below. 

A.  The  first  project  criterion  is  to 
provide  for  the  expansion  of  the  federal 
courts  in  the  Sacramento  vicinity. 
Current  facilities  housed  in  the  John  E. 
Moss  Federal  Building-US  Courthouse 


are  insufficient.  Leasing  additional 
space  to  make  up  for  the  shortfall  at  the 
Moss  Building  would  not  be  an  efficient 
means  of  providing  court  space. 
Alternative  project  sites  were  therefore 
examined  for  their  abiUty  to  meet 
existing  court  needs  as  well  as  their 
suitability  for  futiue  expansion. 

B.  The  second  project  criterion  is  to 
promote  local  government 
redevelopment  goals,  which  can  often 
be  greatly  assisted  by  the 
implementation  of  large  projects  such  as 
the  high-profile  federal  building. 

C.  The  third  project  criterion  is  the 
minimization  of  adverse  environmental 
effects. 

D.  The  fourth  project  criterion  is 
attractive  location.  Some  sites  are  more 
attractive  due  to  their  proximity  to 
public  amenities,  the  City's  Central 
Business  District,  and  retail  areas. 

n.  Alternatives  Considered 

In  accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  GSA 
has  considered  a  range  of  ahematives  to 
the  preferred  alternative  that  could 
feasibly  attain  the  basic  objectives  of  the 
proposed  project.  In  addition  to  the 
preferred  alternative,  four  other 
alternatives  (a  reduced  intensity 
alternative,  the  Lot  B  alternative,  the 
expansion  alternative  and  the  no  action 
alternative)  have  been  analyzed  within 
the  EIS  and  are  representative  of  a 
reasonable  range  of  alternatives. 

A.  Preferred  Alternative 

The  preferred  alternative  site,  which 
is  owned  by  both  the  Southern  Pacific 
Railroad  and  the  Qty  of  ^cramento. 
encompasses  approximately  2.50  acres. 
The  site  is  bounded  by  H  Street  to  the 
North,  I  Street  to  the  South.  5th  Street 
to  the  West  and  6th  Street  to  the  East, 
within  the  City  of  Sacramento.  The 
block  is  currently  irregular  in  shape  and 
must  be  reconfigured  as  a  standard  city 
block  by  realigning  and  extending  5th 
and  H  Streets.  The  site  is  a  full  City 
block,  which  provides  the  space 
required  to  meet  both  current  court 
facility  needs  and  the  projected  court 
needs  through  the  year  2020. 

The  preferred  site  is  located  within 
the  boundaries  of  the  Merged 
Downtowrn  Redevelopment  Project  Area, 
and  is  also  within  the  boundaries  of  the 
proposed  Railyards  Specific  Plan.  This 
alternative  is  consistent  with 
redevelopment  plans  for  the  Railyards 
area  and  will  provide  a  catalyst  for 
development  in  the  Railyards.  The 
project  site  promotes  local  land  use  and 
redevelopment  goals.  It  is  located  m 
proximity  to  existing  and  light  rai  I 
transits  system  and  is  near  the  path  of 
its  planned  extension.  This  location  w  ill 
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promote  use  of  a  transportation  means 
that  is  enviroomantally  suparior  to 
single  occupancy  vehicle.  By  virtue  of 
its  proximi^  of  the  County  )ail  and  the 
Hall  of  fustioe,  the  location  presents  the 
potential  for  operational  efficiencies 
that  are  not  present  at  the  other 
alternatives.  The  proximity  of  these 
buildings  to  eadi  other  would  make  the 
transportation  of  incarcerated 
individuals  both  easier  and  safer. 
Additionally,  the  preferred  alternative  is 
located  in  proximity  to  the  City's  new 
Central  Library,  located  at  8th  and  I 
Streets,  Downtown  Plaza,  a  regional 
shopping  center  located  between  4th 
and  7th  Streets  along  K  Street  and  Plaza 
Park,  located  at  8th  and  I  Streets.  These 
locational  amenities  add  to  the 
attraction  of  the  preferred  alternative 
site. 

There  are  no  wetlands  on  the  project 
site  nor  is  the  site  %vithin  the  100-year 
floodplain.  Sacramento  is  located 
within  Seismic  Zone  3  on  a  scale  of  1 
to  4.  with  4  as  having  the  highest  risk 
of  seismic  events  and  potential  severity. 
No  known  active  faults  or  Alquist-Priolo 
Special  Study  Zones  occur  in  or 
adjacent  to  the  Qty  of  Sacramento.  An 
Alquist-Priolo  Zone  is  a  designation 
given  by  the  State  Geologist  who  assures 
that  homes,  offices,  public  buildings, 
and  other  structures  for  hiunan 
occupancy  are  not  built  on  active  faults. 
The  designation  requires  that  a 
geological  investigation  be  conducted 
before  a  local  government  can  approve 
a  development  project  located  within 
the  special  study  zone. 

B.  The  Reduced  Intensity  Alternative 

The  reduced  intensity  alternative  is 
identical  to  the  preferred  alternative 
except  that  a  wing  or  annex  would  not 
be  constructed.  The  building 
constructed  under  this  alternative 
ivould  remain  at  approximately  380,100 
square  through  the  year  2020.  As  new 
courtrooms  are  needed  by  the  Eastern 
District,  approximately  the  top  seven 
floors  would  be  converted  from  office 
space  to  cotirtroom  space  as  under  the 
preferred  alternative.  Under  the  reduced 
intensity  alternative,  however,  the 
tederal  workers  displaced  by  this 
conversion  would  move  into  lease 
quarters  in  the  Sacramento  area  instead 
of  being  accommodated  on  site.  The 
reduced  intensity  alternative  is  found  to 
be  infeasible  because  it  does  not  provide 
for  long-term  growth  of  the  federal 
courts.  The  building  proposed  under  the 
reduced  intensity  alternative  would  not 
provide  adequate  space  through  the  year 
2020.  In  addition,  as  conversion  from 
office  to  courtroom  space  takes  place, 
federal  workers  would  have  to  move 


inti  leased  space  or  additional  space 
W01  id  have  to  be  constructed  off-site. 

C.i  otB  Alternative 

Under  this  alternative,  a  building 
similar  to  that  described  in  the 
"Pr  jferred  Alternative"  section  would 
be  <  onstructed  on  the  Qty  of 
Sac  ramento's  Lot  B.  whidx  is  bounded 
by  H  Street  on  the  north.  I  Street  on  the 
sou  h,  10th  Street  on  the  west  and  11th 
Stn  et  on  the  east  This  site,  which  is 
OW1  led  by  the  Qty  of  Sacramento  is 
ciu-  ently  used  for  City  employee 
parfdng.  Land  uses  surroimding  the  two 
stoi^  parking  structure  include 
res^entlal  and  motel  uses  to  the  north. 
Hall  office  buildings  to  the  west,  a 
rise  parking  structure  with  ground 
1  commercial  structures  to  the 
restaurant,  commercial  and 
ential  structures  to  the  east,  and 
Park  and  the  Sacramento  Central 
Library  to  the  southwest  Like  the 
preferred  alternative  site,  the  Lot  B  site 
is  owned  by  the  Qty  and  is  of  adequate 
size  to  meet  current  and  future  couirt 
nee  is.  It  is  also  located  within  the  City's 
Cen  tral  Business  District  and  is  in 
pro:  dmity  to  hght  rail,  the  City's  new 
library  and  Pla^  Park.  The  site  is  not, 
however,  located  as  conveniently  close 
to  the  County  jail  as  the  preferred 
alternative  site.  The  Lot  B  Alternative  is, 
however,  infeasible  as  the  State  of 
California  has  recently  selected  this  site 
for  the  location  of  a  new  State  office 
building  and  the  Qty  has  agreed  to  sell 
thejproperty  to  the  State.  The  Lot  B  site 
is.  tjnerefore,  not  available  for  the 
Codrthouse. 

D.  Ixpans'jon  Alternative 

Ipe  John  E.  Moss  Federal  Building  is 
a  n  ne-story  federal  office  building 
loc  ted  at  650  Capitol  Mall  in 
downtown  Sacramento.  Under  this 
project  alternative,  an  annex  would  be 
con  structed  against  the  south  wall  of  the 
Mo  is  Building.  A  parking  lot  for  federal 
em  >loyees  now  occupies  the  proposed 
anr  ex  site.  The  land  uses  surrounding 
the  site  consist  of  the  City's  Lot  A 
pax  cing  garage  to  the  north,  high  density 
res  dential  uses  (apartments  and 
tow  nhouses)  to  the  south,  and  State  of 
Cal  fomia  offices  to  the  east  and  the 
IBN  [  and  Wells  Fargo  towers  to  the  west. 
Un  ler  this  alternative,  an  approximately 
25d.000  square  foot  annex  to  the 
existing  )ohn  E.  Moss  Federal  Building- 
US  ^Courthouse  would  be  constructed 
ag^nst  the  south  wall  of  the  Moss 
Budding.  The  proposed  annex  would 
ocaipy  the  approximately  20,000  square 
foot  parking  area  to  the  south  of  the 
Bui  iding.  It  would  house  a  new  district 
cou  rtroom.  a  new  and  a  relocated 
ma  ;istrate  courtroom,  a  jury  assembly 


area,  lobbies  and  corridors,  elevators 
and  ancillary  bciUties.  The  proposed 
aimex  would  be  13  floors  in  height. 
Parking  for  250  cars  would  be  provided 
in  a  subterran  two-level  parking  garage 
beneath  the  annex.  Approximately 
28,000  cubic  yards  of  material  would 
have  to  be  excavated  in  order  to 
accommodate  a  parking  area  of  this  size. 
Because  this  site  could  not  meet  the 
courts  projected  space  needs  over  the  ■ 
current  planning  period,  other  space 
would  eventually  have  to  be  leased  or 
constructed.  The  expansion  alternative 
is  infeasible  because  it  does  not  provide 
adequate  space  to  meet  the  court's 
current  or  projected  needs. 

E.  No  Action  Alternati\-e 

Under  the  no  action  alternative,  the 
City  of  Sacramento  would  retain 
possession  of  the  proposed  site,  and  no 
Federal  building  would  be  constructed 
there,  or  any  other  location.  The  U.S. 
Court  for  the  Eastern  District  of 
California  would  either  reduce  its  space 
needs  in  the  Sacramento  area,  or 
accommodate  its  future  growth  by  some 
other  means.  The  projected  increase  in 
the  federal  presence  in  the  Sacramento 
area  is  not  contingent  upon  the 
construction  of  a  Courthouse/Federal 
Building.  The  rate  of  growth  in  all 
categories  of  federal  employees 
(including  judicial  and  executive  branch 
agencies)  is  projected  to  be  the  same, 
regardless  of  whether  the  proposed 
building  is  constructed. 

in.  Mitigation  Measures 

All  practicable  means  to  avoid  or 
minimize  impacts  to  the  area  are  being 
considered  in  the  development  of  the 
project.  OS  A  received  a  number  of 
comments  and  mitigation  suggestions 
from  concerned  citizens,  and  interested 
and  responsible  local,  state,  and  Federal 
agencies. 

Significant  impacts  were  identified 
and  mitigation  measures  were  set  forth 
in  the  EIS.  The  mitigation  measures 
proposed  in  the  EIS  that  can  be 
implemented  were  adopted  by  GSA. 

A.  Air  Quality 

There  are  several  potential  areas  of 
impact  to  air  quality.  Construction 
activities  will  exceed  the  SMAQMD 
NO,  and  SMAQMD  PMlO  emission 
thresholds.  This  will  be  significant  and 
unavoidable.  The  construction 
management  plan  developed  for  the 
project  will  reduce  vehicle  emission  by 
reducing  vehicle  idling  time  and  vehicle 
miles  traveled.  Specifically  it  will: 

1 .  Route  construction  tnps  to  avoid 
congested  streets.  Construction  traffic 
ingress  and  egress  will  be  controlled  so 
as  to  avoid  long  queues  of  construction 
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vehicles  entering  and  leaving  the  site. 
Vehicles  will  enter  and  leave  via  the 
staging  area.  Appropriate  traffic  controls 
will  be  established  on  public  roadways 
where  project  traffic  enters  and  leaves 
the  site. 

2.  Electrical  power  for  construction 
activities  will  be  obtained  from  power 
poles  instead  of  electrical  generators 
(when  feasible). 

3.  Methanol  or  natural  gas  will  be 
used  for  mobile  construction  equipment 
instead  of  diesel  (when  feasible). 

4.  Trucks  will  not  idle  for  more  than 
two  minutes. 

5.  Active  portions  of  the  project  site 
will  be  watered  twice  daily. 

6.  Non-toxic  soil  stabilizers  will  be 
applied  to  graded  areas  to  be  inactive  for 
10  days  or  more. 

7.  Excavation  and  grading  will  be 
suspended  when  the  wind  speed  (as 
instantaneous  gusts)  exceeds  25  miles 
per  hour. 

8.  Trucks  carrying  earth  material  off- 
site  will  be  covered. 

9.  Paved  streets  adjacent  to  the 
construction  site  will  be  swept  as 
needed  to  remove  dust  and  silt  that  may 
have  accumulated  as  a  result  of 
construction  activities,  and  all 
construction  requiring  heavy  equipment 
will  be  curtailed  during  second  stage 
smog  alerts. 

Mitigation  Measures  are  feasible  and 
required,  but  the  impact  is  unavoidable. 
The  primary  source  of  ccmstruction- 
related  NO*  emissions  are  gasoline  and 
diesel-powered  heavy  duty  mobile 
construction  equipment.  The  above 
mitigation  measures  will  reduce  the 
short-term  si^iificant  impact  of 
construction  activities  by  restricting  use 
of  mobile  construction  equipment  such 
that  NO,,  ROC  and  CO  concentrations 
from  Project  construction  are 
minimized.  These  measures,  however, 
vkill  only  partially  reduce  the  impact 
The  impact  remains  significant  and 
unavoidable. 

The  project's  direct  and  indirect 
emissions  are  less  than  the  de  minimis 
thresholds,  as  defined  in  Section  176  of 
the  1990  Amendments  to  the  Clean  Air 
Act.  Therefore,  the  subject  project  is 
exempt  from  the  final  conformity  rule 
and  a  conformity  determination  need  to 
be  prepared.  The  information  has  been 
provided  to  the  regional  office  of  the 
Environmental  Protection  Agency. 

B.  Noise 

Implementation  of  this  alternative 
would  expose  surrounding  land  uses  to 
short-term  noise  levels  in  excess  of  Gty 
threshold  levels.  This  impact  is 
considered  significant  and  imavoidable. 
Site  preparation  and  construction 
activities  shall  comply  with  the  City  of 


Sacramento  Noise  Ordinance  limiting 
construction  activities  to  the  hotirs 
between  7  a.m.  and  6  p.m.,' Monday 
through  Friday,  and  9  a.m.  and  6  p.m. 
on  Saturday  as  a  maximiun.  All 
construction  equipment  fixed  or  mobile 
shall  be  in  proper  operating  condition 
and  fitted  with  standard  silencing 
features.  Prior  to  construction  activities, 
a  solid  wood  construction  barrier  vrill 
be  erected  around  the  exterior  perimeter 
of  the  project  sites  to  minimize  noise 
intrusion  into  surroimding  residential 
land  uses.  An  outside  construction 
manager  will  ensure  that  all  noise 
mitigation,  measures  are  implemented. 
In  addition,  the  construction  manager 
will  handle  any  complaints  regarding 
noise  that  may  arise  as  a  result  of 
construction.  The  mitigation  measure 
will  reduce,  but  not  entirely  eliminate, 
construction  noise  impacts  resulting 
from  the  project.  The  impact  remains 
significant  and  unavoidable. 

C.  Archaeological  and  Historical 

The  implementation  of  the  preferred 
alternative  will  have  an  impact  on 
archaeological  and  historic  resources. 
The  American  Railway  Express  Building 
is  a  building  which  has  been 
determined  eligible,  by  consensus,  for 
inclusion  on  the  National  Register  of 
Historic  Places.  A  portion  of  the 
structure  which  is  the  loading  dock  has 
been  removed  by  the  Qty  after  the 
concurrence  of  Ae  State  Historic 
Preservation  Officer  and  Advisory 
Council.  This  is  considered  a  significant 
unavoidable  impact.  The  loading  dock 
structure  was  recorded  through 
mapping,  photography,  textual 
description,  and  drawings  along  with  a 
narrative  description  and  history  of  the 
structure. 

Mitigation  has  GSA  consulting  with 
the  State  Historic  Preservation  Officer  to 
seek  ways  to  avoid  or  reduce  the  effect 
on  historic  properties.  In  addition,  GSA 
will  cooperate  to  the  extent  feasible,  in 
plans  to  preserve  the  historic  structure 
which  would  be  affected  by  the 
proposed  project.  The  mitigation 
measure  is  feasible  and  will  reduce 
impacts  to  historical  resources  through 
recordation.  However,  impacts  to  the 
physical  structure  through  demolition 
cannot  be  reduced  to  a  less-than- 
significant  level 

Another  potential  impact  is  the  scale 
and  style  of  the  proposed  courthouse 
may  not  be  compatible  with  the 
surrounding  historically  significant 
structures.  This  is  considered  a 
significant  unavoidable  impact.  By 
usingthe  Secretary  of  the  Interior's 
Standards  for  Rehabilitation  and 
Guidelines  for  Rehabilitation  of  Historic 
Buildings  as  a  resource  document,  the 


project  will  employ  project  design 
standards  which  make  borough  use  of 
existing  historic  context.  The  project 
design  standards  for  new  construction 
will  consider  the  existing  historic 
context  in  determining:  mass,  size, 
scale,  materials,  texture,  setback,  and 
architectural  features.  Tlje  mitigation 
measure  is  feasible  and  will  partially 
reduce  compatibihty  impacts,  but  not  to 
a  less-than-significant  level. 

The  General  Services  AdministrBtion 
believes  that  there  are  no  outstanding 
issues  to  be  resolved  with  respect  to  the 
proposed  project.  For  additional 
information  associated  with  the  new 
U.S.  Courthouse-Federal  Building  may 
be  directed  to  Mr.  Lou  Lopez,  Planning 
Staff  (9PL),  U.S.  General  Services 
Administration,  525  Market  Street,  San 
Francisco,  CA  94105,  (415)  744-5256. 

Dated:  October  13. 1994. 
Aki  K.  Nakao, 

Acting  Regional  Administrator  I9A). 
(PR  Doc.  94-26576  Filed  10-26-^94;  8:45  ami 
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Interagency  Committee  for  Medical 
Records  (ICMR);  Stocking  Ctiange  and 
Revision  of  SF  527.  Medical  Record- 
Group  Muscl«  Strength,  Joint  R.O.M. 
Girth  and  Length  Measuremsnts 

AGENCY:  General  Services 
Administration. 

ACnON:  Notice. 

SUMMARY:  The  General  Services 
Administration/ICMR  is  changing  the 
stocking  requirement  of  SF  527,  Medical 
Record — Group  Muscle  Strength,  Joint 
R.O.M.  Girth  and  Length  Measurements. 
This  form  is  now  authorized  for  local 
reproduction.  You  can  request  camera 
copy  of  SF  527  frt>m  General  Services 
Administration  (CARM),  Attn:  Barbara 
Williams,  (202)  501-0581. 
This  form  also  is  revised  to: 

1.  Delete  the  line  that  extended  from 
the  caption  to  the  arrow  in  captions 
"Date"  and  "Indicate  Side  Tested"  on 
both  sides  of  the  form. 

2.  To  delete  "grade;  SSAN;  rank; 
rate;  •  from  "PATIENTS 
IDENTinCATION"  item  and  replace 
with  "ID  no.  (SSN  or  other);". 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 

Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 
DATES:  Effective  October  27, 1994. 

Dated:  October  18. 1994. 
Theodore  D.  Freed, 
Chief.  Forms  Management  Branch. 
[PR  Doc.  94-26575  Filed  10-26-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES    - 

New  Electronic  Initiative  for 
Disseminating  and  Sharing  Grant 
Information 

AQENCV:  IDepartment  of  Health  and 
Human  Services  (HHS).  . 

ACTION:  Notice. 

SUMMARY:  The  Department  is  piloting  a 
free,  on-line  grant  information  service 
called  GrantsNet,  for  finding  and 
exchanging  information  about  HHS  and 
other  Federal  grant  programs. 

FOA  FURTHER  INFORMATION  CONTACT: 
Ms.  Suzaime  M.  Neill,  Division  of 
Grants  PoUcy  and  Oversight,  Room  517- 
D,  200  Independence  Avenue  SW., 
Washington,  DC  20201.  Telephone: 
(202)  690-5731.  Internet: 
sneiIl@os.dhhs.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Health  and  Human 
Services  has  been  rapidly  improving  its 
information  resources  and  grant 
activities  to  incorporate  total  quality 
management  and  electronic 
technologies.  As  part  of  this  process. 
HHS  is  piloting  an  on-line  grant 
information  service  that  will  serve  the 
general  pubUc.  grantee  organizations, 
and  government  grant-making  agencies. 
This  new  service,  GrantsNet,  is  a  free 
public-access  computer  network  for 
finding  and  exchanging  information 
about  HHS  and  other  Federal  grant 
programs.  Anyone  having  a  personal 
computer  with  internet  capability  will 
be  able  to  access  GrantsNet. 
Conceptually,  GrantsNet  has  two 
components:  (1)  An  on-line 
informational  reference  service  using 
gopher  server  technology;  and  (2)  an 
interactive  maiUng  Ust  service  which 
groups  subscribers  with  common 
interests  into  computer-managed 
mailing  lists  for  sharing  of  information 
and  dialogue  on  certain  subjects. 

This  mission  of  GrantsNet  is  to  serve 
as  a  vehicle  and  catalyst  for  continuous 
improvement  and  innovation  in  Federal 
grants  management  practices,  policies, 
and  information  dissemination.  It  will 
provide  a  medium  for  the  sharing  of 
ideas,  successes,  news,  lessons  leariied. 
and  an  archival  reference  library  of 
grant-related  legislation,  regulations,   ^ 
and  policies.  GrantsNet  will  also 
provide  a  yellow-page  style  directory  of 
granting  offices,  grants  management 
staff  and  grant  prc^ram  personnel. 
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'  lie  major  thrust  of  GrantsNet  is  to 
all  >w  members  of  the  public  to  cut 
thj  ough  government  red  tape — to  find 
th(  information  they  want,  when  they 
ws  Dt  it.  and  whom  to  directly  contact 
foi  additional  information.  As  such,  it  is 
on  i  of  the  11  NETworks  created  under 
thi  auspices  of  Vice  President  Gore's 
Na  tional  Performance  Review  (NPR). 
Tfa  s  aims  of  the  NETworks  are  to 
pn  tvide  government-wide  information 
anb  resources  in  an  on-line,  easily 
actessible.  and  meaningful  manner. 

wien  Will  It  Be  Implemented? 

HHS  has  established  a  gopher  and 
wc  rid  wide  web  (WWW)  server  to 
fa<  ilitate  the  GrantsNet  mission  and 
vi^on,  assisted  by  the  Parklawn 
Colnputer  Center  which  provides 
selected  communication  services.  The 
Department  is  taking  a  phased  approach 
to  he  implementation  of  GrantsNet.  It  is 
an  icipated  that  GrantsNet  will  be  up 
an  i  ruiming  by  the  end  of  October  1994. 
wi  h  fiscal  year  1995  serving  as  the 
pi  ot-testing  period  for  populating  the 
go  )her  information  service  with  grant 
rei  ource  data  pertinent  to  HHS  and 
fui  ther  developing  the  interactive 
mj  iling  Ust  service.  Once  success  of  the 
syi  tern  has  been  established  and  tested, 
HI  S  intends  to  expand  the  scope  of 
Gi  mtsNet  to  govemmentwide. 

Development  and  implementation  of 
Gr  mtsNet  are  carried  out  by  the 
Gr  mtsNet  Core  Team  which  is  managed 
an  1  directed  by  the  Office  of  Grants  and 
A<}quisition  Management  in  the  Office 
of  the  Secretary.  The  Chair  of  the 
GikntsNet  Core  Team  is  Suzanne  Neill. 
Abo,  as  a  complement  to  the  Core 
Toam,  HHS  intends  to  establish  an 
Advisory  Team  comprised  of 
in  iividuals  from  other  Federal  agencies. 
B)  doing  so,  interagency  collaboration 
an  d  insights  to  shaping  the  development 
of  GrantsNet  will  be  gained. 

F(  r  Further  Information 

To  be  placed  on  a  mailing  list  for 
re  :eiving  news  and  updates  on 
Gi  antsNet.  send  your  name, 
ot  ;anization.  mailing  address,  internet 
a<  dress,  and  phone  number  to:  Suzanne 
M  Neill.  Internet:  stieill@os.dhhs.gov, 
O  t.  Charles  Bish.  Internet: 
cb  ish@os.dhhs.gov. 

vloreover,  HHS  recognizes  that  for 
Gi  antsNet  to  become  a  practical  and 
ui  er-friendly  information  service  to  the 
F<  deral  grantee  community  and  to  the 
ge  neral  public,  coordination  with 
in  erested  parties  and  feedback  from 
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users  will  be  important.  To  that  end.  the 
GrantsNet  Core  Team  is  interested  in 
any  questions  or  suggestions  you  may 
have.  This  includes  recommendations 
for  improving  GrantsNet  services,  as 
well  as  the  identification  of  additional 
grants  information,  resources,  and/or 
activities  that  you  would  like  HHS  to 
post.  Please  address  your  comments  to 
the  GrantsNet  Core  Team  Chair. 

Dated:  October  20, 1994. 
Terrence  f .  lychan. 

Deputy  Assistant  Secretary  for  Grants  and 
Acquisition  Management. 
(FR  Doc.  94-26566  Filed  10-26-94;  8:45  am] 
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Food  and  Drug  Administration 

Advisory  Committee  Irtformation 
Hotline 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  established 
an  Advisory  Committee  Information 
Hotline  (the  hotline)  using  a  voice-mail 
telephone  system.  The  hotline  provides 
the  public  with  access  to  the  most 
current  information  available  on  FDA 
advisory  committee  meetings.  The 
advisory  committee  hotline,  which  will 
disseminate  current  information  and 
information  updates,  can  be  accessed  by 
dialing  a  toll  free  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
2765. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  Information 
Hotline  can  be  accessed  by  dialing  1- 
800-741-6138  or  301-443-0572.  Each 
advisory  committee  is  assigned  a  5-digit 
number.  This  5-digit  number  will 
appear  in  each  individual  notice  of 
meeting.  The  hotline  will  enable  the 
public  to  obtain  information  about  a 
particular  advisory  committee  by  using 
the  committee's  S-digit  number. 
Information  in  the  hotline  is 
preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made.  The  following  is  a  list  of  each 
advisory  committee's  5-digit  number  to 
be  used  when  accessing  the  hotline: 


Con  mittee  Name 


Number 
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Committee  Name. 


National  Task  Force  on  AIDS  Drug  Development „„ 

Science  Board  to  the  Food  and  Drug  Administration !.Z"™!! 

CENTER  FOR  BIOLOGICS  EVALUATION  AND  RESEARCH  <C8ER)(AI  C8ER  comnMees  use  the  same  5- 
digit  number) 

Aleigenic  Products  Advisory  Committee  ..„ 

Biological  Response  Modifiers  A<Vi8ory  Committee ', 

Blood  Product!  Advisory  Commitlee 

Vaccines  and  Related  BiotogicaJ  Products  Advisory  Committee 

CENTER  FOR  DRUG  EVALUATION  AND  RESEARCH 

Anesthetic  and  LMe  Support  Drugs  Advisory  Committee 

Anb-lnfeceve  Drugs  Ad^sory  Committee 

Antiviral  Drugs  AdMSory  Committee 

Arttvitis  AA^ieocy  Cominittee  

Cardiovasculer  and  Henai  Drugs  Advisory  Comminee 

Dermatologic  Drugs  Advisory  Committee  .- 

Drug  Atxjse  AcMsory  Committee 

Endocrinologic  arxJ  Metabolic  Drugs  Advisory  Commitlee 
Fertility  arxl  Materrtal  Healtt>  Drugs  Advisory  Committee  .. 

Gastrointestinel  Dojgs  Advisory  Committee 

Generic  Drugs  Advisory  Committee „... 

Medical  Imaging  Drugs  Advisory  Committee _... 

Nonprescription  Drugs  Advisory  Conwnittee  

Oncologic  Drugs  Advisory  Committee 


Peripheral  arxl  Central  Nervous  System  Drugs  Advisory  Committee 

Psychopharmacologic  Drugs  Advisory  Conmirttee  _ 

Pulnwrary-ABergy  Dmgs  Advisory  Committee  „ 

CENTER  FOR  FOOD  SAFETY  AND  APPLIED  NUTRTTION 

Food  Advisory  Committee 


CENTER  FOR  DEVICES  AND  RADtOLOGICAL  HEALTH 

Device  Good  Manufacturing  Practice  Advisory  Committee 

National  Mammography  OuaMy  Assurance  Advisory  Conwnrttee 

Technical  Electronic  Product  Radiation  Safety  Standards  Conwnittee 

Medkal  Devices  Advisory  Committee _. 

Anesthesiology  and  Respiratory  Therapy  Devices  Panel  „.. 

Circulatory  System  Devices  Panel 

Clinical  Chemistry  and  Qinical  Toxicology  Devices  Panel 

Dental  Products  Panel 

Ear,  Nose,  and  Throat  Devices  Panel  ..._ 

Gastroenterology-Urology  Devices  Panel .^__ 

General  and  Plastic  Surgery  Devices  Panel  _ 

General  Hospital  and  Personal  Use  Devices  Panel  _. 

Hematology  and  Pathology  Devices  Panel  

Immurwiogy  Devices  Panel  „„ „ 

Microbidooy  Devices  Panel  .._ 

Neurological  Devices  Panel , 

Ot)stetrics-Gynecology  Devices  Panel 

Ophthalmic  Devices  Panel „ 

Orthopedic- and  Rehabilitation  Devices  Panel  

Radtological  Devices  Panel  


CENTER  FOR  VETERINARY  MEDICINE 

Veterinary  Medicine  Advisory  Committee  ;..._ 

NATIONAL  CENTER  FOR  TOXICOLOGICAL  RESEARCH 

Ranch  Hand  Advisory  Committee " 

Science  Advisory  Board  to  the  National  Center  for  Toxiootogic^  Research  _., 


Number 


12602 
12603 


12388 
12388 
12388 
12368 

12529 
12530 
12531 
12S32 
12533 
12534 
12535 
12536 
12537 
12538 
12539 
12540 
12541 
12542 
12543 
12544 
12545 

10564 

12398 
12397 
12399 

12624 

12625 
12514 
12518 
12522 
12523 
12519 
12520 
12515 
12516 
12517 
12513 
12524 
12396 
12521 
12526 

12546 

12560 
12569 


The  hotline  will  provide  the  most 
recent  information  available  on 
upcoming  advisory  committee  meetings, 
guidance  for  making  an  oral 
presentation  during  the  open  public 
hearing  portion,  and  procedures  on 
obtaining  copies  of  transcripts  of 
advisory  committee  meetings.  Because 
the  hotline  willcommimicate  the  most 
current  information  available  about  any 
particular  advisory  committee  meeting. 


the  establishment  of  this  systoni  will 
provide  interested  parties  with  timely 
and  equal  access  to  such  information. 
The  hotline  should  also  conserve  agency 
resources  by  reducing  the  current 
volume  of  inquires  individual  FDA 
offices  and  employees  must  handle 
concerning  advisory  commitlee 
schedules  and  procedures. 


Dated:  October  20, 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
[FR  Doc.  04-26604  Filed  10-26-94;  8:45  am) 
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(Doelwt  No.  850-0506] 

Guidelin*  for  Adverse  Experience 
Reporting  for  Licensed  Biological 
Products;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guideline  entitled 
"Guideline  for  Adverse  Experience 
Reporting  for  Licensed  Biological 
Products."  The  purpose  of  this 
guideline  is  to  assist  manufacturers  of 
biological  products  in  developing  and 
implementing  procedures  to  report  to 
FDA  adverse  experiences  associated 
with  biological  products.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  issuing  a  final  rule  amending  the 
biologies  regulations  to  which  this 
guideline  applies. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guideline  for  Adverse 
Experience  Reporting  for  Licensed 
Biological  Products"  to  the 
Congressional  and  Consimier  Affairs 
Branch  (HFM-12),  Food  and  Drag 
Administration,  1401  Rockville  Pike, 
suite  200  North,  Rockville.  MD  20852- 
1448,  301-594-2000.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Persons  with  access  to  the  INTERNET 
may  request  this  document  from 
"CBER—INFO@A  1  .CBER.FDA.GOV. " 
The  document  may  also  be  obtained  by 
calling  the  CBER  FAX  Information 
System  at  301-594-1939  from  a  FAX 
machine  with  a  touch  tone  phone 
attached  or  built  in.  Submit  written 
comments  on  the  guideline  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of 
"Guideline  for  Adverse  Experience 
Reporting  for  Licensed  Biological 
Products"  and  received  comments  are 
available  for  public  examination  in  the 
Docket  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  suite 
200  North.  1401  Rockville  Pike, 
Rockville.  MD  20852-1448,  301-594- 
3074. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  29, 1990  (55 
FR  11611),  FDA  issued  a  proposed  rule 


that  would  require  manufacturers  of 
licaased  biological  products  to  report  to 
FDA  certain  adverse  experiences 
associated  vdth  their  products.  In  the 
same  issue  of  the  Federal  Register  (55 
FR  11655).  FDA  published  a  notice 
aniuuncing  the  availabiUty  of  a  draft 
guifleline  for  reporting  adverse 
exnsriences  associated  with  licensed 
biological  products,  FDA  offered  the 
pubhc  60  days  for  comment  on  the 
proposed  rule  and  draft  guideline. 

Elsewhere  in  this  issue  of  the  Federal 
Reaster,  FDA  is  issuing  a  final  rule 
wh  ch,  upon  the  effective  date,  with 
req  lire  manufacturers  of  licensed 
bio  ogical  products  to  report  to  FDA:  (1) 
Wit  lin  15  working  days  all  adverse 
exp  sriences  associated  with  the  use  of  a 
bio  ogical  product  that  are  both  serious 
anc  unexpected;  (2)  within  15  working 
day  i  any  significant  increase  in  the 
free  uency  of  a  serious,  but  expected, 
adv  srse  experience  and  any  significant 
inci  ease  in  frequency  of  therapeutic 
faili  ires;  and  (3)  periodically  all  other 
adv  jrse  experiences  and  product 
disi  ibution  and  disposition  data.  This 
not  ce  is  to  announce  the  availability  of 
a  gi  ideline  based  on  the  draft  guideline 
ma<  e  available  in  1990.  The  guideline 
offe  rs  guidance  for  meeting  the 
rep(  irting  requirements  of  21  CFR  600.80 
and  600.81  and  for  meeting  the  vaccines 
adv  ;rse  experience  reporting 
reqi  lirements  in  accordance  with  section 
212 )  of  the  Public  Health  Service  Act  as 
am<  nded  by  the  National  Childhood 
Vac  :ine  Injury  Act  of  1986. 

T  le  guiaelines  was  prepared  by  the 
Div  sion  of  Biostatistics  and 
Epii  lemiology,  Office  of  Establishment 
Lic«  nsing  and  Product  Surveillance, 
Cen  :er  for  Biologies  Evaluation  and 
Resi  larch,  FDA.  In  developing  the 
gui<  eline,  consideration  was  given  to 
the  ;omments  received  on  the  proposed 
rule  and  on  the  draft  guideline. 

C  langes  from  the  draft  guideline  are 
gen  irally  editorial  in  nature  or  made  to 
con  orm  to  amendments  made  in  the 
fina  rule  discussed  elsewhere  in  this 
issu  }  of  the  Federal  Register.  The 
gui<  eline  has  also  been  formatted  to  be 
moi  J  consistent  with  the  similar 
gui<  eline,  "Guideline  for  Postmarketing 
Rep  3rting  of  Adverse  Drug 
Exp  mences,"  applicable  to  reporting 
adv  trse  experiences  associated  with 
bur  an  drugs. 

E  sewhere  in  this  issue  of  the  Federal 
Reg  ster,  FDA  is  also  issuing  a  proposed 
rule  that  would  revise  and  update  the 
rep(  rting  requirements  for  adverse 
experiences  related  to  both  biological 
pro(  ucts  and  human  drugs.  When  FDA 
issu  js  the  final  rule  based  on  that 
pro  losed  rule,  FDA  will  also  issue  a 
not  :e  of  availability  of  revised 


guidelines  relating  to  biological 
products  and  huiman  drugs  to  be 
consistent  with  the  final  rule. 
Comments  received  in  response  to  the 
proposed  rule  will  be  considered  for  the 
next  revision  of  the  guidelines 
applicable  to  biological  products  and 
human  drugs. 

Guidelines  provide  general 
inibrmaticHi  to  persons  dealing  with 
FDA  and  do  not  include  decisions  or 
advice  on  particular  situations.  A 
person  may  follow  a  guideUne  or  may 
follow  different  procedures  or  practices. 
When  different  procedures  or  practices 
are  chosen,  a  person  may,  but  is  not 
required  to,  discuss  the  matter  in 
advance  with  FDA  to  prevent  the 
expenditure  of  money  and  effort  on  an 
activity  that  may  later  be  determined  to 
be  unacceptable. 

A  guideline  represents  the  position  of 
FDA  on  a  procedure  or  practice  at  the 
time  of  its  issuance.  However,  a 
guideline  does  not  bind  the  agency,  and 
it  does  not  create  or  confer  any  rights, 
privileges,  or  benefits  for  or  on  jmy 
person.  FDA  may,  at  its  discretion, 
recommend  or  initiate  legal  or 
administrative  action  against  a  person  or 
product  with  respect  to  an  action  taken 
in  conformity  with  a  guideline  provided 
that  the  legal  or  administrative  action  is 
consistent  with  applicable  statutes  and 
regulations. 

Interested  persons  may  submit  written 
cooiments  on  the  guideline  to  the 
Dockets  Management  Branch  (address 
above).  These  comments  will  be 
considered  in  determining  whether 
additional  revision  of  the  guideline  is 
appropriate.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  The  guideline 
and  received  comments  may  be  seen  in 
the  Dockets  Management  Branch, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  October  13, 1994. 
William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-26484  Filed  10-26-94;  8:45  am] 
BILUNQ  CODE  4160-01-F-M 


[Docket  No.  94M-0349] 

Ciba  Coming  Corp.;  Premarket 
Approval  of  ACSTM  PSA  +D 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
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approval  of  the  application  by  Ciba 
Coming  Corp.,  Medfield,  MA,  for 
premarket  approval,  under  section  515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  of  ASCtm  psA  +D.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  on  September  2, 1994,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  November  28, 1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Chug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  E.  Maxim,  Center  for  Devices  and 
Radiological  Health  (HFZ-440).  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville.  MD  20850,  301-594- 
1293. 

SUPPLEMENTARY  INFORMATION:  On  June 
26, 1992,  Ciba  Coming  Diagnostics 
Corp.,  Medfield,  MA  02052-1688, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  ASC^m  PSA  +D. 
The  device  is  a  two-site 
chemiluminometric  assay  and  is 
indicated  for  the  quantitative,  serial 
determination  of  prostate-specific 
antigen  (PSA)  in  serum  and  to  aid  in  the 
management  of  patients  with  prostate 
cancer  using  the  Ciba  Coming 
Automated  Chemiluminescence  System 
(ACS).  In  accordance  with  the 
provisions  of  section  515(c)(2)  of  the  act 
(21  U.S.C.  360e(c)(2))  as  amended  by  the 
Safe  Medical  Devices  Act  of  1990,  this 
PMA  was  not  referred  to  the' 
Immimology  Devices  Panel,  an  FDA 
advisory  panel,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel.  On  September  2, 
1994,  CDRH  approved  the  application 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  simimary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 


of  the  act  (21  U.S.C  360e(g)),  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regiilations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideratton  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  November  28, 1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  imder  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  13. 1994. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  94-26673  Filed  10-26-94:  8;45  am) 
BiLUNG  CODE  4160-01-f 


Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
amendment  to  the  notice  of  the  joint 
meeting  of  the  Nonprescription  Drugs 
and  the  Pulmonary- Allergy  Drugs 


Advisory  Committees,  which  was 
announced  in  the  Federal  Register  of 
July  7. 1994  (59  FR  34847).  The 
amendment  is  being  made  to  add  an 
additional  topic  to  the  agenda  of  the 
open  session  and  to  add  a  closed  session 
for  the  Nonprescription  Drugs  Advisory 
Committee.  There  are  no  other  changes. 
This  amendment  will  be  announced  at 
the  beginning  of  the  open  portion  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 

L.  Zwanziger  or  Leander  B.  Madoo. 
Center  for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  7, 1994,  FDA 
announced  that  a  joint  meeting  of  the 
Nonprescription  [)mgs  and  the 
Pulrnonary-Allergy  Drugs  Advisory 
Conunittees  would  be  held  on 
November  14,  1994,  to  be  extended  to 
November  15, 1994,  if  sufficient  interest 
in  participation  was  expressed.  On  page 
34847,  in  colimin  1,  the  "Type  of 
meeting  and  contact  person"  portion  of 
the  meeting  is  amended  as  follows: 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  November 
14, 1994,  8:30  a.m.  to  4  p.m.;  open 
public  hearing,  4  p.m.  to  5  p.m.,  unless 
public  participation  does  not  last  that 
long;  closed  committee  deUberations  for 
Nonprescription  E)rugs  Advisory 
Committee  only,  5  p.m.  to  5:30  p.m.; 
open  committee  discussion,  November 
15, 1994,  8:30  a.m.  to  4  p.m.;  Lee  L. 
Zwanziger  or  Leander  B.  Madoo,  Center 
for  Dmg  Evaluation  and  Research  (HFD- 
9),  Food  £ind  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-4695. 

On  page  34847,  in  column  2,  the 
"Open  committee  discussion"  portion  of 
this  meeting  is  amended  as  follows: 

Open  committee  discussion.  On 
November  14,  1994,  possibly  extended 
to  November  15,  1994,  the  conunittees 
will  jointly  discuss  over-the-counter 
(OTC)  drug  products  for  the  treatment  of 
asthma  and  will  address  topics  such  as: 
(1)  OTC  bronchodilator  drug  products 
currently  available  and  possible 
pending  changes  in  their  mariieting 
status;  (2)  whether  there  is  a  population 
for  which  OTC  antiasthma  dmg 
products  are  appropriate;  (3)  the  general 
question  of  whether  antiasthma  drug 
products  should  be  available  OTC;  (4) 
antiasthma  drug  products  currently 
available  by  prescription  only  that  could 
be  considered  for  OTC  status;  and  (5) 
data  requirements  necessary  to  support 
conversion  of  prescription  antiasthma 
dmg  products  to  OTC  status.  PubHc 
comments  are  available  for  inspection  in 
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docket  no.  94N-0232  at  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  If  the  meeting  is  extended  to 
November  IS,  1994,  the  committees  will 
hear  a  report  by  FDA  persotmel  of  a 
meta-analysis  of  data  on  the  use  of 
antihistamines  in  the  common  cold. 

After  the  "open  committee 
discussion"  portion,  a  "closed 
committee  deliberations"  portion  is 
added  as  follows: 

dosed  committee  deliberations.  The 
Nonprescription  Drugs  Advisory 
Committee  will  discuss  trade  secret 
and/or  confidential  commercial 
information  relevant  to  pending 
investigational  new  drug  applications. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
-information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. . 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 


I  jiy  interested  person  who  wishes  to 
be  issured  of  the  right  to  make  an  oral 
pn  sentation  at  the  open  public  hearing 
po;  tion  of  a  meeting  shall  inform  the 
coi  itact  person  listed  above,  either  orally 
or  n  writing,  prior  to  the  meeting.  Any 
pel  son  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
ortunity  to  speak  will  be  allowed  to 
e  an  oral  presentation  at  the 
ing's  conclusion,  if  time  permits,  at 
chairperson's  discretion. 
'  e  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
cui  rent  list  of  committee  members  will 
be  ivailable  at  the  meeting  location  on 
th(  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
mepting  may  be  requested  in  writing 
froin  the  Freedom  of  Information  Office 
(HfI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fisiiers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
30^).  Food  and  Drug  Administration, 
rm|  1-23, 12420  Parklawn  Dr.. 
Rot:kville,  MD  20857,  approximately  15 
wok'king  days  after  the  meeting,  between 
thej  hours  of  9  a.m.  and  4  p.m.,  Monday 
ugh  Friday.  Summary  minutes  of 
open  portion  of  the  meeting  may  be 
ested  in  writing  from  the  Freedom 
formation  Office  (address  above) 
[inning  approximately  90  days  after 
tha  meeting. 

Tbe  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
tha  advisory  committee  meetings  so 
designated  in  this  notice  shall  he  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
su(ih  closed  advisory  committee 
meetings  in  certain  circumstances. 
Th  )se  portions  of  a  meeting  designated 
as  I  :iosed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
wi  h  the  intent  of  the  cited  statutes. 

'  'he  FACA,  as  amended,  provides  that 
a  p  3rtion  of  a  meeting  may  be  closed 
wl  ere  the  matter  for  discussion  involves 
a  t  ade  secret;  commercial  or  financial 
in:  )rmation  that  is  privileged  or 
COI  ifidential;  information  of  a  personal 
na  ure,  disclosure  of  which  would  be  a 
cle  u'ly  unwarranted  invasion  of 
pe:  sonal  privacy;  investigatory  files 
CO  npiled  for  law  enforcement  purposes; 
in!  irmation  the  premature  disclosure  of 
wt  ich  would  be  likely  to  significantly 
fruktrate  implementation  of  a  proposed 
agency  action;  and  information  in 
ceotain  other  instances  not  genially 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
bcplosed,  where  necessary  and  in 


accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
dociunents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  October  20. 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
[PR  Doc.  94-26672  Filed  10-26-94;  8:45  am) 
BILUNQ  COOE  41M-«1-f 


Health  Resources  and  Services 
Administration 

Program  Announcefnent,  Proposed 
Project  Requirements  and  Review 
Criteria  for  Cooperative  Agreements 
for  the  National  AIDS  Education  and 
Training  Centers  Program  for  FY  1995 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  1995  for  Cooperative  Agreements 
for  the  National  MDS  Education  and 
Training  Centers  (AETCs)  Program 
(formerly  the  AIDS  Regional  Education 
and  Training  Centers  (AETCs))  Program, 
authorized  under  section  776(a),  title  VII 
of  the  Public  Service  (PHS)  Act,  as 
amended  by  the  Health  Professions 
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Education  Extension  Amendments  of 
1992,  Pub.  L.  102-408,  dated  October 
13, 1992.  These  centers  will  constitute 
a  national  network  which  will  conduct 
targeted,  multidisciplinary  education 
and  training  programs  for  health  care 
providers  within  designated  geographic 
areas,  with  the  principal  focus  on  areas 
heavily  impacted  by  the  HFV  epidemic. 
Comments  are  invited  on  the  proposed 
project  requirements  and  review  criteria 
stated  below. 

Eligibility  and  Purpose 

The  Secretary  may  make  awards  and 
enter  into  contracts  to  assist  public  and 
nonprofit  private  entities  and  schools 
and  academic  health  science  centers  in 
meeting  the  costs  of  projects 

(1)  To  train  the  faculty  of  schools  of, 
and  graduate  departments  or  programs 
of,  medicine,  nursing,  osteopathic 
medicine,  dentistry,  pubUc  health, 
allied  health,  and  mental  health  practice 
to  teach  health  professions  students  to 
provide  for  the  health  care  needs  of 
individuals  with  HIV  disease; 

(2)  To  train  practitioners  to  provide 
for  the  health  care  needs  of  such 
individuals; 

(3)  With  respect  to  improving  clinical 
skills  in  the  diagnosis,  treatment,  and 
prevention  of  such  disease,  to  educate 
and  train  the  health  professionals  and 
clinical  staff  of  schools  of  medicine, 
osteopathic  medicine,  and  dentistry; 
and 

(4)  To  develop  and  disseminate 
curricula  and  resource  materials  relating 
to  the  care  and  treatment  of  individuals 
with  such  disease  and  the  prevention  of 
the  disease  among  individuals  who  are 
at  risk  of  contracting  the  disease. 

Specifically  for  the  National  AETC 
Program,  these  awards  will  be  made  as 
above  and  will  include  community 
based  organizations  (CBOs)  and 
community  health  clinics  affiliated  with 
accredited  public  and  nonprofit  private 
entities — 

1.  To  train  health  personnel,  focusing 
on  practitioners  in  Title  XXVI  programs 
(Ryan  White  CARE  Act),  in  the 
diagnosis,  treatment,  and  prevention  of 
Human  Immunodeficiency  Virus  (HTV) 
infection  and  disease;  and  to  provide 
supplementary  and/or  complementary 
training  to  the  faculty  of  schools  of.  and 
graduate  departments  or  programs  of 
medicine,  nursing,  dentistry,  public 
health,  mental  health  practice  and  allied 
health  personnel; 

2.  To  train  and  motivate  the  above 
practitioners  and  other  community 
providers  to  care  for  the  health  needs  of 
individuals  with  HIV  disease; 

3.  To  teach  health  professions 
students  and  residents  to  provide  for  the 


health  care  needs  of  individuals  with 
HIV  disease;  and 

4.  To  develop  and  disseminate  to 
health  providers  curricula  and  resource 
materials  relating  to  the  care  and 
treatment  of  individuals  with  HIV 
disease  and  the  prevention  of  HIV 
among  individuals  who  are  at  risk  of 
contracting  the  disease;  and  to  organize 
plans  for  information  dissemination  of 
HFV-related  information. 

Strategic  Directions  for  the  National 
AETC  Program  for  FY  1995 

In  1987,  the  National  AETC  Program 
was  initially  designed  to  provide 
information  on  the  prevalence  of  AIDS 
and  identification  of  groups  at  increased 
risk  of  HIV  infection.  In  the  second 
project  period  which  began  in  1991, 
emphasis  was  placed  on  providing 
training  of  health  care  professionals  in 
the  prevention,  early  diagnosis,  and 
treatment  of  HIV  infection.  Currently, 
HRS.^  funds  17  AETCs.  As  of  June  1994, 
over  400,000  health  professionals  had 
received  training. 

hi  FY  1995,  the  National  AETC 
Program  will  focus  the  majority  of 
resources  on  those  Eligible  Metropolitan 
Areas  (EMAs)  with  the  highest 
prevalence  of  HTV/ AIDS;  however, 
consideration  will  be  given  to  AETCs  in 
rural  areas.  The  AETCs  will  be  required 
to  spend  the  majority  of  their  funds  on 
information  dissemination  and  the 
training  (especially  clinical  training)  of 
primary  care  health  professionals, 
including  physicians,  registered  nurses, 
dentists,  physician  assistants,  nurses 
with  advanced  training  (e.g.,  nurse 
practitioners,  cUnical  nurse  specialists 
and  nurse  midwives)  and  dental 
hygienists.  Additionally,  the  AETCs  will 
focus  on  mental  health  providers  and 
allied  health  personnel.  Emphasis  will 
be  placed  on  training  in  Ryan  White 
CARE  ACT  programs  and  health 
professional  schools  and  academic 
health  centers. 

Funding 

Approximately  $16,287,000  will  be 
available  in  FY  1995  for  this  program. 
It  is  anticipated  that  approximately  10 
to  15  new  awards  will  be  made  ranging 
from  $500,000  to  $2,500,000. 

Period  of  Support 

The  period  of  support  should  not 
exceed  3  years  from  June  1. 1995 
through  May  31. 1998,  and  is  subject  to 
annual  approval  by  the  Secretary  and 
the  availabihty  of  appropriations  for  the 
fiscal  year  involved.  Fimding  of  the 
awards  may  be  available  in  the  future 
for  no  more  than  2  additional  years,  for 
a  total  funding  period  of  5  years. 


Interested  appUcants  are  strongly 
encouraged,  but  are  not  required,  to 
send  a  letter  of  intent  postmarked  no 
later  than  November  28, 1994  to:  Juanita 
Koziol,  RN,  MS.  CS,  Health  Professions 
HIV  Education  branch.  National  AIDS 
Education  and  Training  Centers 
Program,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  9A^39,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone: 
(301)  443-6364,  FAX:  (301)  443-8890. 

Statutory  Funding  Preferences 

In  making  awards,  preference  will  be 
given  to  quaUfied  projects  which  will— 

(1)  Train,  or  result  in  the  training  of, 
health  professionals  who  will  provide 
treatment  for  minority  individuals  with 
HIV  disease  and  other  individuals  who 
are  at  high  risk  of  contracting  such 
disease;  and 

(2)  Train,  or  result  in  the  training  of. 
minority  health  professionals  and 
minority  alUed  health  professionals  to 
provide  treatment  for  individuals  with 
such  disease. 

Proposed  Project  Requirements 

The  focus  in  FY  1995  will  be  on 
primary  care  providers  in  high  HIV/ 
AIDS  prevalence  areas,  with  an 
emphasis  on  hving  persons  infected 
with  HIV.  However,  consideration  will 
be  given  to  rural  areas.  The  project 
requirements  are  designed  to  direct 
Federal  resources  where  the  greatest 
needs  exist.  To  accomplish  this,  each 
project  must  define  a  geographic  region 
and  identify  the  types  of  providers  to  be 
targeted  for  training  within  that  region. 

A.  Definition  of  AETCs 

All  applicants  are  encouraged  to  form 
AETCs  composed  of  as  many  states/ 
territories/commonwealths  as  can  be 
managed  completely  and  efficiently. 
There  are  four  options  for  defining  an 
AETC  region.  An  applicant  may 
propose,  with  appropriate 
documentation: 

1 .  An  AETC  composed  only  of  a 
single  state/territory/  commonwealth  as 
a  region  if  that  region  contains  two  or 
more  Ryan  White  CARE  Act  Title  I 
Eligible  Metropolitan  Areas  (EMAs)  or  if 
the  AETC  currently  is  established  as  a 
single  state  AETC; 

2.  An  AETC  composed  of  multiple, 
contiguous  states  (Hawaii  and  Alaska 
may  be  included)  if  it  justifies  its 
boundaries  with  the  inclusion  of  one 
EMA  and  specific  local  epidemiological 
data  equivalent  to  at  least  10,000  living 
HIV-infected  persons  (with  a  prevalence 
of  at  least  2,500  Hving  AIDS  cases  and 
7,500  other  HIV  infected  persons). 
Supporting  documentation  may  incl  j;ip 
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rates  of  HTV/AIDS  infection,  or  proxy 
indicators  such  as  STD.  TB.  and 
substance  abuse,  CDC  heel  stick  study 
data,  teenage  pregnancy  etc.; 

3.  An  AETC  for  luralregions  if  it 
encompasses  at  least  three  states  with 
contiguous  boundaries  (Hawaii  and 
Alaska  may  be  included)  and  contains  at 
least  one  E^A,  although  the  prevalence 
of  living  HTV  infected  persons  totals  less 
than  10.000;  or 

4.  An  AETC  specifically  in  the  District 
of  Columbia  that  either  stands  alone  or 
is  incorporated  in  a  consortium 
arrangement  with  another  AETC. 

At  least  50  percent  of  project  funds 
must  be  expended  for  training  activities 
in  high  AIDS  prevalence  areas,  i.e.:  as 
defined  as  EMAs  in  the  Ryan  White 
CARE  ACT,  Title  I.  If  this  is  not  done, 
appropriate  justification  from  regional 
epidemiological  data  and  the  needs 
assessment  must  be  provided. 

Br  Performance  Expectations 

Each  AETC  must  provide  or  perform 
the  following.  These  items  are  essential 
for  consideration  for  this  cooperative 
agreement. 

1.  Submission  of  a  coordinated  plan, 
including  a  clear  statement  of  resources 
available  from  the  region's  EMA(s).  for 
the  network  that  has  been  created  for 
dissemination  of  state-of-the-art 
information  to  health  professions 
schools  and  organizations,  HIV  care 
providers  and  CBOs,  including 
organizations  of  people  living  with 
AIDS  (PLWA)  in  the  AETC's  proposed 
region;  the  methodology  (e.g.,  electronic 
bulletin  boards,  print  material  and  ° 
teleconferencing,  etc.)  should  be 
described  as  well  as  the  types  of     - 
education  materials  to  be  distributed  in 
concert  with  other  PHS  agencies  and 
health  professions'  schools  and 
organizations. 

2.  A  comprehaasive  clinical  training 
plan,  of  which  a  minimum  of  50  percent 
of  the  Federal  funds  devoted  to  training 
is  directed  toward  primary  care 
providers,  i.e.,  physicians,  registered 
nurses,  dentists,  physician  assistants, 
nurses  with  advanced  training  (e.g., 
nurse  practitioners,  clinical  nurse 
specialists  and  nurse  midvvives)  and 
dental  hygienists. 

3.  A  trtiining  plan  for  other  health 
professionals  including,  but  not  limited 
to,  mental  health  care  providers,  case 
managers,  substance  abuse  counselors 
and  other  allied  health  personnel; 

4.  Linkages  to  other  organizations  in 
the  following  priority  order  (a)  Ryan 
White  CARE  ACT,  Titles  I.  II,  including 
Special  Programs  of  National 
Significance  (SPNS),  Illb  and  IVd 
tuuded  health  services  programs,  and 
lli«'  Hemophilia  Programs;  (b)  health 
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pro  essions  schools,  academic  centers, 
anq  national  health  professions 
organizations,  includii^  minority 
professional  groups;  (c)  Federally 
supported  substance  abuse  programs 
(e.gl:  NIDA  &  SAMHSA)  and  community 
subbtance  abuse  programs;  (d)  PHS 
hmded  Area  Health  Education  Centers 
(AI  ECs),  migrant  centers  (e.g.,  sec. 
32S  a)(l),  community  health  centers 
(e.g  ,  sec.  330(a).  and  homeless  centers 
(e.g  ,  sec  340),  mental  health  providers 
(e.g  :  SAMHSA  grantees).  Federally 
sup  )orted  STD  and  prevention  activities 
(e.gl:  CDC.  etc.).  providers  in  prisons, 
faniily  planning  programs  and  HRSA 
sunxirted  maternal  and  child  health 
pro  ^ms.  State  and  local  health 
age  icies  and  health  care  facilities 
inv  )lved  in  providing  care  for  HIV 
inf^ted  individuals  in  order  to  fill  any 
gaps  in  training;  (e)  other  community 
based  HIV-related  organizations 
(in^ding  those  formed  by  PLWA); 
AETC  projects  also  are  encouraged  to 
coljaborate  with  (f)  national  networks  of 
All  S  clinical  trials  such  as  the  adult 
anc  pediatric  AIDS  Clinical  Trials 
Ore  up  (ACTG),  the  Community 
Pro  ;rams  for  Clinical  Research  on  AIDS 
(CP  ::ra),  AMFAR  and  the  Robert  Wood 
Joh  ison  Foundation. 

5  An  updated  needs-assessment  of 
the  education  and  training  needs  of  the 
pru  nary  care  providers  within  the 

pro  losed  service  area  and  which  is 
bas  id  upon  epidemiological  data  for 
tha  service  area. 

6  A  plan  for  outreach  to  minorities, 
inc  uding  involvement  of  minority 

pro  I'iders,  providers  who  serve  minority 
po{  ulations,  minority  professional 
org  inizations,  and  minority  health  care 
del  very  systems; 

7  A  plan  for  program  assessment  and 
dat  1  collection  on  program  and  trainees 
wh  ch  can  be  used  for  regional  and 

nat  onal  evaluative  purposes;  and 

8  Plan  for  non-Federal  funding 
dui  ing  the  3-year  project  period. 

Pre  losed  Review  Criteria 

1  be  following  review  criteria  are 
pro  )osed  for  FY  1995: 

<'  pplications  will  be  reviewed  and 
rat<  d  according  to  the  applicant's  ability 
to  1  leet  the  following: 

1  The  completeness  and  pertinence 
of  t  le  needs  assessment  to  the  proposed 
reg  on  and  the  degree  of  linkage 

bet  vcen  its  findings  and  the  plans  for 
inf(  rmation  dissemination  and  training 
for  "Jational  AETC  Program  Levels  I 
thr  lugh  III  described  in  the  program 
gui  lelines; 

2  The  degree  of  emphasis  on  linkages 
wit  1  Ryan  White  CARE  ACT  programs 
I,  I  (including  Special  Programs  of 

Na  ional  Significance  (SPNS)).  Illb  and 


rvd,  health  professions  schools  and 
academic  health  centers,  and  other 
collaborations  as  described  under 
Proposed  Project  Requirements  above: 

3.  The  extent  to  which  the  training 
plans  meet  the  national  priorities 
(prevention,  substance  abuse,  cultural 
competence,  tuberculosis,  providers  in 
prisons,  implementation  of  the  PHS 
recommendations  of  protocol,  AIDS 
Clinical  Trials  Group  (ACTG  076),  and 
psychosocial  issues)  of  the  National 
AETC  Program; 

4.  The  completeness  and 
appropriateness  of  the  plan  for 
information  dissemination  among  key 
HIV  contacts  as  defined  under  Proposed 
Project  Requirements  above; 

5.  The  completeness  and 
appropriateness  of  the  training  plans  for 
National  AETC  Program  Levels  I,  II  and 
HI: 

6.  The  organization  of  the  AETC;  the 
administration  and  management  of  the 
AETC  and  its  relationship  to  its 
component  parts,  i.e.:  Consortia 
members  and/or  subcontractors; 

7.  The  appropriateness  of  the  size  and 
configuration  of  the  AETC;  the 
appropriateness  and  cost-eff^ectiveness 
of  the  budget;  the  amoimt  of  suppori 
contributed  by  the  proposed  awardce 
institution,  including  in-kind  support; 

8.  The  completeness  and 
appropriateness  of  the  data  management 
and  evaluation  plans;  and 

9., The  potential  for  the  project  to 
operate  on  a  partially  self-sustaining 
basis  during  the  3-year  period  of 
suppori. 

Interested  persons  are  invited  to 
comment  on  the  proposed  project 
requirements  and  review  criteria.  The 
comment  period  is  30-days.  All 
comments  received  on  or  before 
November  28. 1994  will  be  considered 
before  the  final  project  requirements 
and  review  criteria  are  established. 

Written  comments  should  be 
addressed  to:  Marc  L.  Rivo,  M.D., 
M.P.H.,  Director,  Division  of  Medicine. 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  9A-20,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hoius  of 
8:30  a.m.  and  5:00  p.m. 

National  Health  Obfectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 


PHS-Ied  national  activity  for  setting 
priority  areas.  The  Cooperative 
Agreements  for  the  National  AIDS 
Education  and  Training  Centars 
Program  is  related  to  tin  priority  area  of 
Educational  and  Community-Based 
pragiams.  Potential  applicants  may 
obtain  a  copy  of  HeaMiy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Heaithy  People  2000  (Summary 
Report;  Sto<*  No.  017-001-00473-1) 
throu^  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  servioes  to 
the  tudsrserved. 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
and  cooperative  agreement  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Definitions 

As  used  In  this  notice: 

(1)  The  term  HIV  disease  means 
infection  with  the  human 
immunodeficiency  virus,  and  includes 
any  condition  arising  from  such 
inflection. 

(2)  The  term  human 
immunodeficiency  virus  means  the 
etiologic  agent  for  acquired  immune 
deficiency  syndrome. 

Substantial  Federal  I^volvranent 

Substantial  involvement  will  occur  in 
the  following  areas: 

1.  The  development  of  a  plan  for  the 
proposed  AETC  region  for  the 
dissemination  of  state-of-the-art 
diagnostic  and  therapeutic  clinical 
guidelines  and  algorithms,  with  a 
particular  emphasis  on  prevention  and 
parly  intervention  strat^ies; 

2.  The  determination  of  National 
AETC  Program  training  priorities; 

3.  CoUaooration  with  Ryan  White 
CARE  ACT  programs;  health  professions 
schools  and  academic  health  centers; 

4.  The  development  of  a  relationship 
between  the  National  AETC  Program 
and  national  health  professional 
organisations  and  national  organizations 
of  PLWA. 

5.  The  design  or  direction  of  activities 
to  develop  the  plans  for  information 
dissemination  and  training. 


6.  The  approval  of  key  AETC  project 
staff  with  particular  emphasis  on 
recruitment  of  minority  faculty;  and 

7.  The  review  of  coas(»tia 
arrangements  and  major  contracts  and/ 
or  agreements  with  subcontractors. 

8.  The  collaboration  with  other  HRSA 
AIDS  and  AIDS  related  pra^rams, 
multiple  PHS  agencies  (NIH.  SAMHSA, 
CDC  FDA  and  AHCPR)  and  CBOs 
including  organizations  of  PLWA. 

AdditioDal  inibmiatioa 

Requests  for  technical  or 
programmatic  information  should  be 
directed  to  Juanita  Koziol,  RN.  MS.  CS. 
at  the  address  listed  above. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  diould  be 
directed  to:  Mrs.  Wilma  Johnson  (D-35), 
Deputy  Chief,  Grants  Management 
Branch.  Bursau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Parklawn  Building, 
Room  8C-26.  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6857,  FAX:  (301)  443-6343. 

Completed  applications  should  be 
retumeid  to  the  Grants  Management 
Branch  at  the  above  address. 

Paperwork  Redaction  Act 

The  standard  application  form  PHS 
6025-1 .  HRSA  Competing  Training 
Grant  Application.  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060. 

Application  Deadline  Date 

The  application  deadline  date  is 
December  13, 1994.  Applications  shall 
be  considered  as  meeting  the  deadline  if 
they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  befote  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  vdll  be  returned  to  the 
applicant 

This  program  is  listed  at  93.145  in  the 
Catalog  of  Federal  Domestic  Assistance  and 
is  not  subject  to  the  provisions  of  Executive 
Order  12372  Intargovwiunental  Review  of 
Federal  Programs  (as  implemented  through 
45CFRpart  100). 


This  program  is  tuA  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  Septeiaber6. 1994. 
Cire  V.  SvBaya. 

M.D..  MP.H.T.M..  Administrator. 

IFR  Doc.  9*-26569  Rled  10-26-94;  8:45  am) 
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National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Ctoaed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  En\-ironraental  HealTli 
Sciences  Review  Coounitiee. 

Date:  November  21-22.  1994. 

Time:  8:30  a.m.  to  adjounurwot. 

Place:  Natioiuii  Inititute  of  Ecvironmental 
Sciences.  Building  101  GonfetvDce  Rootn. 
South  Campus.  Resaarch  Triangle  P«rk. 
North  Carolina. 

Contact  Person:  Dr.  Ethel  Jacksoa 
Scientific  Review  Administrator.  P.O.  Box 
12233.  Research  Triangle  Park.  NC  277D9, 
(919)541-7828. 

Purpose:  To  review  and  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  conRdential  trade  secrsts  or 
commercial  property  such  as  patentable 
material,  and  personal  Information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwvranied  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistanfv 
Program  f4os  93.113,  Biological  Response  to 
Environmental  Health  Hazards:  93-114, 
Applied  Toxicological  Research  and  Testing: 
93-115.  Biometry  and  Risk  EstimatioD.  93- 
894.  Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  October  19. 1994. 
Susan  K.  FeidmaB. 
Committee  Managemertt  Officer.  NIH. 
IFR  Doc.  94-26564  Piled  10-26-94: 6:45  am] 
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Division  of  Researcti  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research  Pit^ran!  grant 
applications. 
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Niajne  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  9-10, 1994. 

Time:  9:00  a.m. 

Place:  ANA  Hotel,  Washington,  DC. 

Contact  Person:  Dr.  Anita  Sostek,  Scientific 
Review  Admin.,  5333  Westbard  Ave.,  Room 
319C,  Bethesda,  MD  20892,  (301)  594-7358. 

Name  of  SEP:  Multidisciplinary  Sciencies. 

Ztote:  November  15-16, 1994. 

Time:  10:00  a.m. 

Place:  Mclean  Hilton,  Tysons  Corner,  VA. 

Contact  Person:  Dr.  Melvin  Ketchel, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  2A14,  Bethesda,  MD  20802,  (301) 
594-7391. 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  16, 1994. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Gcpal  Sharma, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  219C,  Bethesda,  MD 
20892,  (301)  594-7130. 

Name  of  SEP:  Clincial  Sciences. 

Date:  November  17, 1994. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Copal  Sharma, 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  219C.  Bethesda,  MD 
20892.  (301)  594-7130. 

Mijne  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  30, 1994. 

Place:  NIH,  Westwood  Building.  Room 
2A17,  Telephone  Conference. 

Contact  Person:  Dr.  Richard  Panniers, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2A17,  Bethesda,  MD 
20892,  (301)  594-7348. 

Purpose/Agenda:  To  review  individual 
grant  applications.  « 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  14, 1994. 

Tinte:  8:30  a.m. 

Place:  NIH,  Westwood  Building,  Room 
203B,  Telephone  Conference. 

Contact  Person:  Dr.  H.M.  Stiles,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  203B,  Bethesda,  MD  20892,  (301)  594- 
7194. 

Nome  p/ SEP:  Biological  &  Physiological 
Sciences. 

Date:  November  14, 1994. 

Time;  1:00  p.m. 

Place:  National  Airport,  Arlington,  VA. 

Contact  Person:  Dr.  Everett  Sinnett, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  349,  Bethesda,  MD 
20892,  (301)  594-7220. 

Name  of  SEP:  Biological  &  Physiological 
Sciences. 

Date:  November  14, 1994. 

Tiire:  2:00  p.m. 

Place:  NIH,  Westwood  Building.  Room 
22SB,  Telephone  Conference. 

Contact  Person:  Dr.  David  Redmondini^ 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  225B,  Bethesda,  MD 
20892,  (301)  594-7202. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences.  ^ 
Date  November  15. 1994. 
Time:  11  00  a.m. 


Kace:  NIH,  Westwood  Building,  Room 
A2  I,  Telephone  Conference. 

(  bntact  Person:  Dr.  Anita  Weinblatt, 
Sci  mtific  Review  Administrator,  5333 
Wa  itbard  Ave.,  Room  A23,  Bethesda,  MD 
20<  92,  (301)  594-7175. 

t  'ame  of  SEP:  Chemistry  and  Related 
Sci  ;nces. 

i  ate:  November  16, 1994. 

1  jme:  1:00  p.m. 

/  lace:  NIH,  Westwood  Building,  Room 
lA;  !6,  Telephone  Conference. 

Contact  Person:  Dr.  Martin  Padarathsingh, 
Sci  (ntific  Review  Admin.,  5333  Westbard 
Av  .,  Room  1A26,  Bethesda,  MD  20892,  (301) 
59^  -7192. 

/  ame  of  SEP:  Biological  Psysiological 
Sci  inces. 

I  ate:  November  17, 1994. 

1  ime:  2:00  p.m. 

F  ace:  NIH  Westwood  Building,  Room 
22S  3,  Telephone  Conference. 

C  ontact  Person:  Dr.  David  Redmondini,~ 
Sci  intific  Review  Administrator,  5333 
We  Itbard  Ave.,  Room  225B.  Bethesda,  MD 
206  92,(301)594-7202. 

J^  ame  of  SEP:  Chemistry  and  Related 
Sci  ince. 

I  ate:  November  17, 1994. 

7  rme:  11:00  a.m.  ' 

F  'ace:  NIH,  Westwood  Building,  Room 
337 ,  Telephone  Conference. 

C  ontact  Person:  Dr.  Mike  Radtke.  Scientific 
Re\  iew  Administrator,  5333  Westbard  Ave., 
Ro(  m  337,  Bethesda,  MD  20892,  (301)  594- 
7212. 

l^  ame  of  SEP:  Clinical  Sciences. 

L  ate:  November  18, 1994. 

1  fme;  1:00  p.m. 

/  'ace:  NIH,  Westwood  Building,  Room 
34S ,  Telephone  Confierence. 

C  ontact  Person:  Ms.  Jo  Pelham,  Scientific 
Re\  iew  Administrator,  5333  Westbard  Ave., 
Ro<  m  349.  Bethesda,  MD  20892,  (301)  594- 
725*. 

I^  ame  of  SEP:  Biological  &  Psysiological 
Sci  nces. 

L  ate:  November  18, 1994. 

7  fme:  2:00  p.m. 

f  ace:  NIH,  Westwood  Building,  Room 
22S  3,  Telephone  Conference. 

C  ontact  Pterson:  Dr.  David  Redmondini, 
Sci  ntific  Review  Administrator,  5333 
We  Itbard  Ave.,  Room  225B,  Bethesda,  MD 
208  92,(301)594-7202. 

h  ame  of  SEP:  Multidisciplinary  Sciences. 

L  ate:  November  20-23, 1994. 

f  ace:  Penn  View  Inn,  Philadelphia,  PA. 

C  ontact  Person:  Dr.  Richard  Panniers, 
Sci  intific  Review  Admin.,  5333  Westbard 
Av( .,  Room  2A17,  Bethesda,  MD  20892,  (301) 
594  -7348. 

f  ame  of  SEP:  Multidisciplinary  Sciences. 

£  ate:  November  22, 1994. 

1  ime:  2:00  p.m. 

f  ace:  NIH,  Westwood  Building,  Room 
2  A  4,  Telephone  Conference. 

C  ontact  Person:  Dr.  Melvin  Ketchel, 
Sci  intific  Review  Administrator,  5333 
We  itbard  Ave.,  Room  2A14,  Bethesda,  MD 
208  92,  (301)  594-7391. 

/  ame  of  SEP:  Chemistry  and  Related 
Sci  nces. 
L  ate:  November  30, 1994. 


Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
328,  Telephone  Conference. 

Contact  Person:  Dr.  Paul  Strudler, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  328,  Bethesda,  MD  20892,  (301) 
594-7152. 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  November  30, 1994. 

Time:  8:30  a.m. 

Place:  Univ.  of  California,  Irvine,  CA. 

Contact  Person:  Dr.  Marjam  Behar, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2A11A,  Bethesda,  MD 
20892.  (301)  594-7376. 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  18. 1994. 

Time;  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
349,  Telephone  Conference. 

Contact  Person:  Ms.  Jo  Pelham,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  349,  Bethesda,  MD  20892,  (301)  594- 
7254. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837^3.844.  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  October  20. 1994 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH 

(FR  Doc.  94-26565  Filed  10-26-94:  8:45  ami 
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Public  Health  Service 

National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  59  FR  42066, 
August  16, 1994)  is  amended  to  reflect 
the  reorganization  of  the  National 
Institute  of  Dental  Research  (NIDR) 
(HNP).  This  reorganization  will  align 
NIDR's  organizational  structure  with 
that  of  other  Institutes  to  asstire  proper 
comparability  and  recognition  of 
organizations  and  positions  by  both  the 
dental  community  and  personnel  of 
other  Government  organizations.  The 
reorganization  consists  of  the  following: 
(1)  Realign  the  Office  of  Administrati\  tr 
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Management  (HNP13)  and  OfGce  of 
Planning.  Evaluation  and 
Commimicatioos  (HNP14}  in  the  Office 
of  the  Director  (HNPlk  (2)  establish  the 
Division  of  Intramural  Research  (HNP2): 
(3)  transfer  the  functions  of  the 
Intramuiai  Research  Program  (IRP) 
(HNP-2)  to  the  Dtvision  of  Intramural 
Research  and  abolish  the  DIP;  (4) 
establish  the  Division  of  Extramural 
Research  (HNP4);  (5)  transfer  the 
functions  of  the  Extramural  Program 
(EP)  (HNP-4)  to  the  Division  of 
Extramural  Research  and  aboUsh  the  EP: 
(6)  establish  the  Division  of 
Epidemiology  and  Oral  Disease 
Prevention  (HNP5);  and  (7)  transfer  the 
fuiictions  of  the  Epidemiology  and  Oral 
Disease  Prevention  Program  (EODPP) 
(HNP-5)  to  the  Division  of 
Epidemiology  and  Oral  Disease 
Prevention  and  abolish  the  EODPP. 
Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  Natioaal  Instittite  of 
Dental  Research  (HNP).  delete  the  titles 
and  functional  statements  for  the 
IntrcunumJ  Research  Program  (HNP-2 f. 
the  Extramural  Program  HNP-41.  and 
the  Epidemiology  and  Oral  Disease 
Prevention  Program  (HNP-5)  in  their 
entirety  and  insert  the  following: 

Office  of  Administrative  Management 
(HNP13) 

(1)  Advises  the  Director.  Deputy 
Director.  Program  Directors,  and  other 
Icey  ofBcials  on  managerial  and 
administrative  matters  affecting  the 
planning  and  execution  of  NIDR 
programs:  (2)  plans,  directs,  and 
conducts  administrative  management 
activities  of  the  NIDR  including  the 
areas  of  financial  management, 
personnel  management,  management 
analysis,  and  office  services;  (3) 
interprets,  analyzes,  and  implements 
legislation  and/or  Departmental  and 
NIH  directives  affecting  administrative 
policies,  administrative  orders,  and  new 
concepts  affecting  the  overall  mission  of 
the  Nn)R:  (4)  develops  policies, 
guidelines,  and  procedures  on  matters 
relating  to  the  administrative 
management  activities  of  the  Institute; 
and  (5)  serves  as  the  Institute  focal  point 
for  the  coordination,  preparation,  and 
analysis  of  a  wide  variety  of 
programmatic  reports  and  other 
documents  associated  mth  NIH.  PHS, 
DHHS.  and  other  Federal  agencies. 

Office  of  Planning,  Evaluation  and 
Communkatkms  (HNP14) 

(1 )  Advises  the  Director  on  science 
program  and  policy  activities  related  to 
strategic  planning,  evaluation,  program 
anal]rsis.  legislation,  public  infonnation. 
and  communications  and  data  systems. 


and  directs  the  Institute's  efforts  in 
these  areas;  and  (2)  maintains  NIDR's 
research  pro)ect  information  systems 
and  serves  as  the  Institute  focus  for 
automated  data  processing  systems  and 
infonnation  technology,  including  local 
area  networks. 

Division  of  Intramnral  Research 
(HNP2)  " 

(1)  Plans  and  conducts  the  Institute's 
basic  and  clinical  research  program 
directed  toward  increasing  fundamental 
knowledge  of  oral  diseases  and  the 
senses  of  taste  and  smell;  the 
biochemistry,  structure,  function  and 
development  of  bone,  teeth.  salivar>' 
glands,  and  conuective  tissues;  the  role 
of  bacteria  and  viruses  in  oral  disease, 
genetic  disorders  and  tumors  of  the  oral 
cavity;  and  studies  the  cause  and 
treatment  of  acute  and  chronic  pain  and 
new  diagnostic  methods;  (2)  provides 
dental  care  for  selected  inpatients  and 
ambulatory  patients  of  In^tutes 
conducting  clinical  research  in  the 
Warren  Grant  Magnuson  Clinical 
Center;  (3)  evaluates  researdi  efforts  and 
establishes  program  priorities;  (4) 
allocates  funds,  space,  and  personnel 
ceilings  to  ensure  maximum  utilization 
of  available  resources  in  the  attainment 
of  Institute  objectives  and  integrates 
new  research  activities  into  the  program 
structure;  (5)  collaborates  with  other 
NIH  Institutes  and  external  research 
institutions  and  maintains  an  awareness 
of  national  research  efforts  in  prtjgram 
areas;  and  (6)  provides  advice  on 
intramural  research  end  science  in 
general  to  the  Institute  Director. 

Division  of  Extramural  Research 
(HNP4) 

(1)  Plans  and  directs  the  Institute's 
programs  that  support  research  and 
research  training  through  grants  and 
contracts  in  oral  biology,  periodontal 
diseases,  dental  caries,  nutrition  and 
fluoride;  cranioEacial  deveopment  and 
disorders;  biomaterials.  biology  of  the 
pulp  and  implants;  oral  soft  tissue 
diseases;  pain  and  oral  motor  and 
sensory  function;  sahvary  glands  and 
saliva;  and  lidiavioral  and  social 
sciences  and  oral  epidemiology,  to 
ensure  maximum  utilization  of  available 
resources  in  attaiiunent  of  institute 
objectives;  (2)  provides  essential  initial 
scientific  review  for  appUcations 
assigned  to  the  Institute  and  assures 
effective  and  proper  grants  and 
contracts  management;  (3)  assesses  the 
need  for  research  and  research  training 
in  a  broad  spectrum  of  scientific 
program  areas;  (4)  determines  program 
priorities  and  recommends  funding 
levels;  (5)  collalxMates  with  Institute 
and  NIH  intramural  programs  and 


maintains  an  awareness  of  related 
national  research  efforts  in  program 
areas;  (6)  provides  advice  on  extramural 
research  and  science  in  general  to  the 
Institute  Director,  staff,  and  advisory 
groups  by  preparing  reports  and 
analyses  to  facilitate  tlM  implementation 
of  their  responsibihties;  (7)  establishes 
and  maintains  effective  relationships 
with  dental  schools  and  research 
institutions,  professional  dental 
organizations,  and  other  agencies  and 
organizations  concerned  with 
extramural  programs;  and  (8)  consults 
with  other  Fedra^l  and  public  agencies, 
voluntary  health  organizations, 
professional  associations,  and  private 
sector  organizations  in  identifying 
research  needs  and  developing 
programs  to  meet  those  needs. 

Division  of  Epidemiology  and  Oral 
Disease  Prevention  (HNP5) 

Serves  as  the  Federal  focus  for 
research  in  the  fields  of  orofacial 
epidemiology  and  disease  prevention. 
(1)  Plans,  develops,  directs,  and 
performs  epidemiologic  investigations 
of  oral  and  maxillofacial  health  and 
diseases,  as  well  as  oral  manifestations 
of  systemic  disorders;  (2)  identifies 
biological,  behavioral,  social, 
environmental,  and  material  risk  factors 
for  orofacial  diseases  and  conditions;  (3) 
identifies  and  tests  molecular  and 
cellular  markers,  cUnical  indices, 
imaging  techniques,  behavioral  and 
social  factors,  environmental  indicators, 
and  other  approaches  for  assessing  the 
presence  and  course  of  orofacial 
disorders,  treatment  compliance  and 
outcome,  and  the  onset  d  systemic 
diseases  via  in  vitro,  animal  model,  and 
human  population  studies;  (4)  performs 
research  in  the  areas  of  diseases 
diagnosis,  etiology,  prognosis,  and 
treatment;  prevention  and  health 
promotion;  delivery  of  care;  utilization 
of  serx'ices;  risk-benefit  assessment;  and 
decision  systems;  (5)  develops  current 
estimates  for.  and  monitors  trends  in. 
levels  and  distribution  of  orofacial 
health  status  and  diseases;  (6)  compiles, 
maintains,  and  analyzes  databases, 
disease  registries,  and  data  banks  on 
orofacial  health  status  in  the  U.S. 
general  population  and  particular 
subpopulations;  (7)  facilitates  the 
diffusion,  disseitdnation.  and  transfer  of 
knowledge  related  to  oral  disease 
prevention  and  health  promotion,  and 
evaluates  that  process  in  terms  of  sutA 
factors  as  feasitufity.  acceptability, 
effiectiveness,  and  long-term  adoption  of 
intervention  strategies  for  improving 
oral  health  practices,  utilization  of 
dental  services,  and  oral  health  statxis; 
(8)  fostere  the  transmission  of  scientific 
knowledge  to  the  research,  public,  and 
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practitioner  commimities;  (9)  identifies 
emerging  orofacial  health  problems  and 
issues  in  populations,  evaluates  the 
sources  and  implications  of  trends  in 
the  orofacial  health  status  of 
populations,  and  uses  results  to  help 
develop  research  priorities  for  the 
division  and  Institute;  (10)  offers 
training  programs  related  to  the  mission 
of  the  division;  (11)  provides  technical 
assistance  to  other  NIDR  program 
components,  NIH,  PHS,  DHHS,  and 
Federal  and  non-Federal  agencies,  and 
professional  groups;  (12)  {Hvpares 
analyses  and  reports  to  assist  Institute 
staff  and  advisory  groups  in  carrying  out 
their  responsibilities;  (13)  consults  with 
health  organizations  and  professional 
associations  in  identifying  research 
needs  and  developing  programs  to  meet 
them;  and  (14)  provides  advice  on  the 
program  and  science  in  general  to  the 
Institute  Director. 

Dated:  October  1 2, 1994. 
Harold  Varmus, 
Director,  NIH. 

(FR  Doc  94-26563  Filed  10-26-94;  8:45  am) 
BILLMa  CODE  4140-«1-M 


National  Institutes  of  Health;  Privacy 
Act  of  1974;  New  System  of  Records 

agency:  Public  Health  Service,  DHHS. 
ACTION:  Notification  of  a  new  system  of 
records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is 
pubhshing  a  notice  of  a  new  system  of 
records,  09-25-0169,  "Medical  Staff 
Credentials  Files,  HHS/NIH/CC."  We 
are  also  proposing  routine  uses  for  this 
new  system. 

DATES:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed 
internal  and  routine  uses  on  or  before 
November  28, 1994.  PHS  has  sent  a 
report  of  a  New  System  to  the  Congress 
and  to  the  Office  of  Management  and 
Budget  (0MB)  on  October  14, 1994.  This 
system  of  records  will  be  effective  40 
days  from  the  date  of  publication  unless 
PHS  receives  comments  on  the  routine 
uses  which  would  result  in  a  contrary 
determination. 

ADDRESSES:  Please  submit  comments  to: 
NIH  Privacy  Act  Officer,  Building  31, 
Room  3B03. 9000  Rockville  Pike, 
Bethesda,  MD  20892,  301-496-2832. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  fix)m 
9  a.m.  to  3  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Medical  Record  Department, 
Warren  G.  Magnuson  Clinical  Center, 
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Nai  ional  Institutes  of  Health,  Building 
lO.jRoOm  1N208, 9000  Rockville  Pike, 
Be^esda,  Maryland  20892.  301-496- 
2292. 

le  nimibers  listed  above  are  not  toll 

SUPPLEMENTARY  INFORMATION:  The 
Nafional  Institutes  of  Health  (NIH) 
proposes  to  establish  a  new  system  of 
records:  09-25-0169,  "Medical  Staff 
Credentials  Files,  HHS/NIH/CC."  This 
system  of  records  will  be  used  by  NIH 
staff  to:  (1)  Maintain  information  used 
in  the  credentialing  and  privileging  of 
active  medical  staff  members  at  the 
Warren  G.  Magnuson  Clinical  Center;  (2) 
doc  ument  patient  care  privileges  for 
act]  ve  members  of  the  medical  staff;  (3) 
pro  ^ide  information  about  active  and 
noE  -active  members  of  the  medical  staff 
to  a  Jthorized  individuals;  and  (4)  report 
to  t  le  National  Practitioner  Data  Bank  as 
reqi  lired  by  the  provisions  of  Title  IV  of 
Pul  lie  Law  99-660,  as  amended. 

T  le  system  will  comprise  records  that 
con  ain  medical  staff  names,  date  of 
birt  1,  home  address  and  telephone 
nui^ber,  office  address  and  telephone 
number,  citizenship,  visa  information, 
apppinUnent  date,  hospital-wide 
computer  access  privileges.  Institute/ 
Center/Division  designation,  branch/lab, 
typ«  of  medical  staff  membership. 
pri\lilege  delineation,  professional 
degjee(s)  including  school  of  attendance 
and  graduation  dates,  foreign  medical 
examinations,  specialty  board 
certifications,  licensing  information 
(including  state  of  licensure  and  license 
nuiiber),  record  or  disciplinary  actions, 
documentation  of  training,  and 
admitting  privileges. 

T^e  amount  of  information  recorded 
on  dach  individual  will  be  only  that 
which  is  necessary  to  accomplish  the 
purposes  of  the  system.  Records  are 
established  from  forms  and 
doctimentation  submitted  by  individual 
meqical  staff  members  to  the  Medical 
Recird  Department. 

T|ie  records  in  this  system  will  be 
maintained  in  a  secure  manner 
con^atible  with  their  content  and  use. 
NIHand  Contractor  staff  will  be 
required  to  adhere  to  the  provisions  of 
the  Privacy  Act  and  the  HHS  Privacy 
Act  regulations.  The  System  Manager 
will  control  access  to  the  data.  Only 
auti  orized  users  whose  official  duties 
reqi  ire  the  use  of  such  information  will 
hav( !  regular  access  to  the  records  in  this 
syst  sm.  Authorized  users  are  HHS 
emp  loyees  and  Contractor  staff 
responsible  for  implementing  the 
medical  staff  credentials  data  system. 

Records  will  be  stored  on  paper  forms 
in  fi  e  folders  and  on  computer  disk. 
Mar  ual  and  computerized  records  will 


be  maintained  in  accordance  with  the 
standards  of  Chapter  45-13  of  the  HHS 
General  Administration  Manual, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  supplementary 
Chapter  PHS  hf:  45-13,  the 
Department's  Automated  Information 
System  Seomty  Program  Handbook, 
and  the  National  Institute  of  Standards 
and  Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31). 

Data  stored  in  computers  is  accessed 
through  a  network  system  by  use  of  a 
password  knowna  only  to  authorized 
users.  Rooms  where  records  are  stored 
are  locked  when  not  in  use.  During 
regular  business  hours,  rooms  are 
unlocked  by  entry  is  controlled  by  on- 
site  personnel. 

The  routine  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purposes  of  the  system.  The  first  routine 
use  permitting  disclosure  to  a 
congressional  office  is  proposed  to 
allow  subject  individuals  to  obtain 
assistance  from  their  representatives  in 
Congress,  should  they  so  desire.  Such 
disclosure  would  be  made  only 
pursuant  to  a  request  of  the  individual. 
The  second  routine  use  of  this  system 
allows  disclosure  to  the  Department  of 
Justice  to  defend  the  Federal 
Government,  the  Department,  or 
employees  of  the  Department  in  the 
event  of  litigation.  The  third  routine  use 
allows  referral  to  the  appropriate  agency 
in  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law.  The  fourth 
routine  use  allows  disclosure  of  records 
to  contractors  for  the  purpose  of 
processing  or  refining  records  in  the 
system.  The  fifth  routine  use  permits 
disclosure  to  representatives  of  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  for  the 
purpose  of  conducting  quality  assurance 
reviews  and  inspections  of  the  Warren 
G.  Magnuson  Clinical  Center 
credentialing  policies  and  procedures. 
The  sixth  routine  use  permits  disclosure 
to  State  medical  boards  for  purposes  of 
professional  quality  assurance  activities. 
The  seventh  routine  use  allows 
disclosure  to  health  care  faciUties  for 
the  purpose  of  verifying  that  an 
individual  to  whom  they  intend  to  grant 
medical  staff  or  patient  care  privileges 
has  or  previously  held  such  privileges  at 
the  Warren  G.  Magnuson  Clincial 
Center. 

The  following  notice  is  written  in  the 
present,  rather  than  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 


Dated:  October  18, 1994. 

EUen  Wormser, 

Director,  Office  of  Organization  and 
Management  Systems. 

09-2S-0169 

SYSTEM  NAME: 

Medical  Staff-Credentials  Files,  HHS/ 
NIH/CC. 

SECURmr  CLASSmCATKM: 

None. 

SYSTEM  LOCATION: 

Medical  Record  Department,  Warren 
G.  Magnuson  Clinical  Center,  National 
Institutes  of  Health,  Building  10.  Room 
1N208,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892. 

Write  to  the  System  Manager  at  the 
address  below  for  a  list  of  Contractor 
locations,  including  the  address  of  any 
Federal  Records  Center  where  records 
bom  this  system  may  be  stored. 

CATEGORIES  OF  INOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  approved 
as  members  of  the  medical  staff  at  the 
Warren  G.  Magnuson  Clinical  Center. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  staff  names,  date  of  birth, 
home  address  and  telephone  number, 
office  address  and  telephone  number, 
citizenship,  visa  information, 
appointment  date,  hospital-wide 
computer  access  privileges,  Institute/ 
Center/Division  designation,  branch/lab. 
type  of  medical  staff  membership, 
privilege  delineation,  professional 
degree(s)  including  school  of  attendance 
and  graduation  dates,  foreign  medical 
examinations,  specialty  board 
certifications,  licensing  information 
(including  state  of  licensuire  and  license 
number),  record  of  disciplinary  actions, 
docimientation  of  training,  and 
admitting  privileges. 

AUTHORITY  FOR  MAIFfTENANCE  OF  THE  SYSTEM: 

Authority  for  collecting  the  requested 
information  is  contained  in  section  301 
(42  U.S.C.  241)  of  the  Public  Health 
Service  Act,  as  amended,  outlining  the 
authority  of  the  Secretary  to.  within  the 
Public  Health  Service  (PHS),  promote 
the  coordination  of  various  research  and 
associated  activities,  including  for 
purposes  of  study,  admitting  and 
treating  individuals  at  PHS  facilities. 
Section  402(b)  of  the  Public  Health 
Service  Act  (42  U.S.C.  282(b)),  as 
amended,  outlining  the  authority  of  the 
Director  of  the  National  Institutes  of 
Health  (NIH)  with  respect  to  the 
admission  and  treatment  of  individuals 
at  NIH  facilities  for  purposes  of  study. 


FUflPOSE(S): 

These  records  are  used  to:  (l) 
Maintain  information  used  in  the 
credentialing  and  privileging  of  active 
medical  staff  members  at  the  Warren  G. 
Magnuson  Clinical  Center;  (2)  document 
patient  care  privileges  for  active 
members  of  the  medical  staff;  (3) 
provide  information  about  active  and 
non-active  members  of  the  medical  staff 
to  authorized  individuals:  and  (4)  report 
to  the  National  Practitioner  Data  Bank  as 
required  by  the  provisions  of  Title  IV  of 
Pub.  L.  99-660,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  tg  an  inquiry 
fitim  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  irom  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  Ukely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to 
litigation,  and  HHS  determines  that  the 
use  of  such  records  by  the  Department 
of  Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case  HHS  determines  that  such 
disclosing  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  die 
system  of  records  may  be  referred  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

4.  NIH  may  disclosure  records  to 
Department  contractors  and 
subcontractors  for  the  purpose  of 
collecting,  compiling,  aggregating. 


analyzing,  or  refining  records  in  the 
system.  Contractors  maintain,  and  are 
also  required  to  ensure  that 
subcontractors  maintain.  Privacy  Act 
safeguards  with  respect  to  such  records. 

5.  NIH  may  disclose  information  to 
representatives  of  the  Joint  Conmiission 
on  Accreditation  of  Healthcare 
Organizations  for  the  purpose  of 
conducting  quality  assurance  reviews 
and  inspections  of  the  Warren  G. 
Magnuson  Clinical  Center  credentialing 
policies  and  procedures. 

6.  NIH  disclose  information  bom  this 
system  of  records  to  State  medical 
boards  for  purposes  of  professional 
quality  assurance  activities. 

7.  NIH  may  disclose  information  bom 
this  system  of  records  to  health  care 
facilities  for  the  purpose  of  verifying 
that  an  individual  to  whom  they  intend 
to  grant  medical  staff  or  patient  care 
privileges  has  or  previously  held  such 
privileges  at  the  Warren  G.  Magnuson 
Clinical  Center. 

POUCIES  AND  PRACTKES  FOR  STORING. 
RETRIEVMQ,  ACCESSING,  RETAINING.  AND 
DISPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper  forms  in 
file  folders  and  on  computer  disks. 

retrcvabuty: 

Records  are  retrieved  by  name,  date  of 
birth,  type  of  medical  staff  membership, 
Institute/Center/Division  and  licensing 
status. 

SAFEGUARDS: 

1.  Authorized  users:  Data  on  the 
computer  network  system  is  accessed  by 
a  password  known  only  to  authorized 
users  who  are  NIH  employees  and 
Contractor  staff  responsible  for 
implementing  the  medical  staff 
credentials  data  system.  Access  to 
information  is  thus  limited  to  those  with 
a  need  to  know. 

2.  Physical  safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use.  During  regular  business  hours 
rooms  are  unlocked  but  entry  is 
controlled  by  on-site  personnel. 

3.  Procedural  and  technical 
safeguards:  Access  to  files  is  strictly 
controlled  by  the  system  manager. 
Names  and  other  identifying  particulars 
are  deleted  when  data  bom  original 
records  are  encoded  for  analysis.  Data 
stored  in  computers  is  accessed  through 
a  network  system  by  use  of  a  password 
known  only  to  authorized  users.  All 
authorized  users  of  personal 
information  in  connection  with  the 
performance  of  their  jobs  (see 
Authorized  Users,  above)  protect 
information  bom  public  view  and  from 
unauthorized  personnel  entering  an 
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UBSupervifled  offioez-These  practices  are 
in  compliance  with  the  ttandaDrds  of 
Chapter  45-13  of  the  HHS  General 
Administratiao  Manual,  "Safeguarding 
Records  Contained  in  Systems  of 
Recmds."  supplementary  Chapter  PHS 
hf:  45-13,  and  the  Department's^ 
Automated  Infcvmation  System  Security 
Program  Handbodt.  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  PIPS  Pub. 
31). 

RETEIfnON  AMD  OfiPOSAU 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  2300-293-4. 
"Medical  Stafb'  Credential  Files." 
which  ailows  inactive  records  to  be 
transferred  to  the  Federal  Records    " 
Center  at  five  year  intervals  and  to  be 
destroyed  after  thirty  years.  Refer  to  the 
NIH  Manual  Qi^ter  for  specific 
disposition  instructions. 

SYSTEM  MANAQBI  AND  AOORESS: 

Chief.  Medical  Record  Department. 
Warren  G.  Magnuson  Clinical  Center. 
National  Institutes  of  Health,  Building 
10,  Room  1N208.  9000  Rockville  Pike. 
Bethesda.  Maryland  20892. 

NOmCATION  PflOCEOURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  above 
address.  The  requester  must  provide 
tangible  proof  of  identity  (e.g.,  driver's 
license).  If  no  identification  papers  are 
available,  the  requester  must  verify  his 
or  her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an- 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  that  required  under  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  requested. 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their 
records,  if  any. 

CONTESTING  R8CO«>  PNOCCOURES: 

Contact  the  System  Manager  specified 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 


coi  tested.- the  corrective  action  sought, 
an(  your  reasons  for  requesting  the 
coi  "ection.  along  with  supporting 
inf(  nrmation  to  show  bow  the  record  is 
ina  xiurate,  incomplete,  untimely  or 
im  levant.  The  right  to  contest  leomis 

1  mited  to  information  which  is 
ino  )mplete,  irrelevant,  inccwrect,  or 

\  me\y  (obsolete). 


IS 

in 
un 


REO  >IU)  SOVRCC  CATE0ORKS: 
£  Libject  individual. 

SYS  BMS  EXEMFTEP  FNOM  CeRTAM  PROVISKMS 
OF  1  HE  ACT: 

None. 
(FRboc.  94-26626  Piled  l(>-2tV-94;  8:45  am| 

BILliM  CODC  4140-01-H 


Soi  iai  S«cur^  Administration 

Prl\  acy  Act  of  1974;  Report  of 
Sya  terns  of  Rscords 

AGE  HCf:  Social  Security  Administration 
(SS  \),  HHS. 

ACTJON:  Notification  of  new  systems  of 
records  and  new  routine  uses. 


SUIMARY:  In  accordance  with  the 
Pri\iacy  Act  of  1974  (5  U.S.C 
552 1(e)(4)).  we  are  notifying  the  pubHc 
of  o  IT  intent  to  establish  two  new 
syst  5ms  of  records.  The  proposed 
systems  are  entitled  "SSA-hiitiated 
Personal  Earnings  and  Benefit  Estimate 
Statement  (SIPEBES)  History  File.  HHS/ 
SSiyOSR.  09-60-0224"  and  "SSA- 
Initfeted  Personal  Earnings  and  Benefit 
Estitnate  Statement  Address  System  for 
Certain  Territwies,  HHS/SSA/OSR.  09- 
60-i  1225."  For  convenience  we  will 
refe  to  these  systems  as  the  "History 
File  '  and  the  'Territory  Address 
Sysl  em,"  respectively. 

W  e  are  also  proposing  to  establish 
rout  ne  uses  of  the  information  to  be 
mai;  itained  in  the  two  systems.  The 
proposed  routine  uses  are  discussed 
belo  w. 

^^  e  invite  public  comment  on  this 
pub  ication. 

DATi  S:  We  filed  a  report  of  the  proposed 
syst  ims  of  records  with  the  Senate 
Con  mittee  on  Governmental  Affairs,  the 
Hou  5e  Committee  on  Government 
Ope  ations,  and  the  Office  of 
Man  agement  and  Budget,  Office  of 
Information  and  Regulatory  Affairs,  on 
Octdber  3, 1994.  The  proposed  systems, 
incl  ding  the  proposed  routine  uses, 
wrill  jecome  effective  as  proposed, 
witl:  out  further  notice,  on  November  12, 
199'  ,  unless  we  receive  cfnnraents  on  or 
befo  e  that  date  which  would  warrant 
prev  Bnting  the  systems  from  taking    . 
effec  t. 

AOOl  lESSES:  biterested  individuals  may 
compient  on  this  proposal  by  writing  to 


the  SSA  Privacy  Officer,  3-4)-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  the  above 
addiress. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Peter  J,  Benson.  Office  of  Policy. 
6401  Security  Boulevard,  Baltimore, 
Maryland  21235;  telephone  410-965- 
1736. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Proposed  Systems 
of  Records 

Section  1143(c)  of  the  Social  Security 
Act  requires  SSA  to  phase  in  a  program, 
beginning  not  later  than  October  1, 
1999,  for  mailing  a  PEBES  annually  to 
everyone: 

(a)  Who  has  reached  at  least  age  25, 

(b)  Who  has  had  some  earnings 
reported  to  his/her  Social  Security 
number  (SSN), 

(c)  Who  is  not  receiving  benefits 
under  Title  n  of  the  Social  Security  Act. 
and 

(d)  For  whom  SSA  can  determine  a 
mailing  address. 

The  phasing  in  requires  SSA  to 
furnish  PEBES  by  not  later  than 
September  30. 1995.  to  everyone  who 
has  reached  age  60  by  October  1, 1994, 
who  is  currently  not  receiving  title  II 
benefits,  for  whom  some  earnings  have 
been  reported,  and  for  whom  a  current 
mailing  address  can  be  established;  and 
from  October  1, 1994,  to  September  30, 
1999.  to  everyone  who  attains  age  60 
during  that  period  and  who  meets  the 
other  criteria  for  receiving  the  PEBES. 
The  PEBES  will  be  sent  in  the  fiscal  year 
(October  1  through  September  30)  in 
which  the  individual  attains  age  60. 

The  two  systems  together  will  enable 
SSA  to  mail  Personal  Earnings  and 
Benefit  Estimate  Statements  (PEBES)  to 
certain  individuals,  pursuant  to  section 
1143  of  the  Social  Security  Act  (42 
U.S.C.  1320b-13). 

SSA  has  previously  maintained 
current  address  information  only  for 
those  persons  currently  entitled  to 
monthly  Social  Security  benefits. 
Therefore,  SSA  must  obtain  address 
information  for  everyone  to  whom  SSA 
will  be  required  to  mail  a  PEBES. 

As  discussed  below.  SSA  will  use 
different  sources  for  obtaining  the 
address  information  that  will  be 
maintained  in  the  systems. 

A.  History  File.  For  persons  living 
within  a  State  of  the  United  States  or  the 
District  of  Columbia.  SSA  will  use 
address  information  obtained  from  the 
Internal  Revenue  Service  (IRS), 
reflecting  addresses  taken  from  Federal 
income  tax  returns.  SSA  will  maintain 
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this  address  information  obtained  from 
IRS  in  the  History  File. 

After  the  PEBES  have  been  released  in 
a  given  mailing  cycle.  SSA  will 
inevitably  receive  inquiries  from  some 
individuals  about  their  PEBES.  or 
alleging  that  they  did  not  receive  a 
PEBES.  The  History  File  will  enable 
SSA  to  verify  whether  a  PEBES  was 
released  to  that  person,  when,  to  what 
address,  and  what  address  source  was 
used.  The  History  File  will  also  permit 
statistical  studies  involving  the  PEBES 
system. 

B.  Territory  Address  System.  For 
persons  living  in  Puerto  Rico  or  in  a 
territory  of  the  United  States  who  are 
not  reqxiired  to  file  Federal  income  tax 
returns.  SSA  must  obtain  their 
addresses  from  sources  other  than  the 
IRS.  SSA  will  obtain  this  information 
from  the  Commonwealth  and  Territorial 
governments.  SSA  must  maintain  these 
data  until  needed  for  a  PEBES  mailing. 
We  therefore  are  establishing  the 
Territory  Address  System  of  records  for 
that  purpose.  After  an  address  is 
identified  from  the  Territory  Address 
System  and  a  PEBES  is  mailed,  the 
address  information  vdll  be  maintained 
in  tlie  History  File. 

n.  Collection  and  Maintenance  of  Data 
in  the  Systems 

Information  for  the  History  File  (each 
individual's  address  information,  other 
personal  information,  and  information 
about  the  PEBES  mailing)  will  be 
obtained  from  IRS  and  from  sources 
within  SSA.  respectively. 

Information  for  the  Territory  Address 
System  will  be  obtained  primarily  from 
the  Commonwealth  and  Territorial 
governments,  possibly  supplemented 
from  other  sources. 

IIL  Proposed  Routine  Use  Disclosures 
of  Data  in  the  Systems 

We  are  proposing  to  establish  the 
following  routine  use  disclosures  of  the 
information  that  will  be  maintained  in 
the  two  systems.  The  routine  use 
disclosures  are  identical  for  both 
systems  except  as  noted.  Information 
may  be  disclosed  as  follows: 

1.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  to  assist  SSA  in  the 
efficient  administration  of  its  programs. 
We  contemplate  disclosing  information 
under  this  routine  use  only  in  situations 
in  which  SSA  may  enter  a  contractual 
or  similar  agreement  with  a  third  party 
to  assist  in  accomplishing  an  agency 
function  relating  to  this  system  of 
records. 

Wage  and  other  information  which  is 
subject  to  the  disclosure  provisions  of 
the  Internal  Revenue  Code  (IRC,  26 


U.S.C.  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

Contractors  will  safeguard 
information  disclosed  to  them 
consistent  with  the  requirements  of  the 
Privacy  Act. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
when  SSA  enters  into  a  contractual  or 
similar  agreement  with  a  third  party  to 
help  SSA  maintain  the  proposed 
systems  or  to  carry  out  the  PEBES 
mailing  program. 

In  administering  our  program,  we 
often  find  that  it  is  more  efficient  to  use 
an  outside  contractor  to  carry  out  some 
of  our  functions.  This  proposed  routine 
use  would  allow  us  to  disclose 
information  from  the  system  under 
these  circumstances. 

2.  Information  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  subject  of  the 
record. 

Wage  and  other  information  which  is 
subject  to  the  disclosure  provisions  of 
the  Internal  Revenue  Code  (IRC.  26 
6103)  will  not  be  disclosed  under  this 
routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  the  individual 
asks  his/her  Member  of  Congress  to 
intercede  in  an  SSA  matter  on  his/her 
behalf.  Information  will  be  disclosed 
from  the  proposed  systems  only  when 
the  Member  of  Congress  inquires  and 
presents  evidence  that  he/she  is  acting 
on  behalf  of  the  individual  whose 
record  is  requested. 

3.  Information  may  be  disclosed  to  the 
Department  of  Justice  (DO)),  a  court,  or 
other  tribunal,  or  another  party  before 
such  tribunal,  when: 

(1)  SSA.  or  any  component  thereof;  or 

(2)  any  SSA  employee  in  his/her 
official  capacity;  or 

(3)  any  SSA  employee  in  his/her 
indixidual  capacity  when  DOf  (or  SSA, 
when  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(4)  the  United  States  or  any  agency 
thereof  when  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components.  Is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
SSA  determines  that  the  use  of  such 
records  by  DO},  the  court  or  other 
tribunal,  or  other  party  before  the 
tribunal  is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case  SSA  determines  that  such 
disclosure  is  compatible  with  the 
purposes  for  which  the  records  were 
collected. 


Wage  and  other  information  which  is 
subject  to  the  disclosure  provisions  of 
the  Internal  Revenue  Code  (IRC,  26 
U.S.C.  6103)  Hi//  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

This  proposed  routine  use  would 
permit  us  to  disclose  information  from 
the  proposed  systems  when  an  SSA 
component  and/or  employee  is  involved 
in  litigation  involving  information  in 
the  proposed  system.  The  routine  use 
would  also  permit  disclosure  when  SSA 
brings  suit  or  when  another  party  bring 
suit  and  SSA  has  an  interest  in  the 
litigation. 

4.  Information  may  be  disclosed  to  the 
Office  of  the  President  for  responding  to 
an  individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his  or  her  behalf 

Wage  and  other  information  which  is 
subject  to  the  disclosure  provisions  of 
the  Internal  Revenue  Code  (IRC.  26 
U.S.C.  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC.  ■ 

We  contemplate  disclosing 
information  under  this  routine  use  in 
situations  in  which  that  individual  or 
someone  else  on  the  individual's  behalf 
asks  the  President  to  intercede  in  an 
SSA  matter  pertaining  to  the  individual. 
Information  may  be  disclosed  from  the 
proposed  systems  when  the  Office  of  the 
President  inquires  and  presents 
e\'idence  that  it  is  acting  on  behalf  of  the 
individual  whose  record  is  requested. 

5.  Nontax  return  information,  the 
disclosure  of  which  is  not  expressly 
restricted  by  Federal  law.  may  be 
disclosed  to  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration 
under  44  U.S.C.  2904  and  2906,  as 
amended  by  the  National  Archives  and 
Records  Administration  Act  of  1984,  for 
the  use  of  those  agencies  in  conducting 
records  management  studies. 

Wage  and  other  information  which  is 
subject  to  the  disclosure  proxisions  of 
the  Internal  Revenue  Code  (IRC.  26 
U.S.C.  6103)  Hill  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

The  Administrator  of  the  General 
Services  Administration  (GSA)  and  the 
Archivist  of  the  National  Archives  and 
Records  Administration  (NARA)  are 
charged  by  44  U.S.C.  2904  with 
promulgating  safeguards,  procedures, 
and  guidelines  regarding  records 
management  and  conducting  records 
management  studies.  Section  2906  of 
that  law,  also  amended  by  the  NARA 
Act  of  1984.  provides  that  GSA  and 
NARA  are  to  have  access  to  Federal 
agencies'  records  and  that  agencies  are 
to  cooperate  with  GSA  and  NAR.^.  In 
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canying  out  these  responsibilities,  it 
may  be  necessary  tor  GSA  and  NARA  to 
have  access  to  these  two  proposed 
systems  of  records,  fai  such  instances, 
the  routine  use  will  facilitate  disclosure. 

6.  Information  may  be  disclosed  to  the 
Internal  Revenue  Swvice  (IRS)  for 
auditing  SSA's  compliance  with  the 
safeguard  provisions  of  the  Internal 
Revenue  Code  of  1986.  as  amended. 

This  routine  use  applied  only  to  the 
History  File  which  maintains  some 
informaticm  obtained  from  the  IRS.  As 
necessary,  the  routine  use  will  allow 
disclosure  toJRS  to  ensure  that  SSA  is 
in  compliance  with  safeguard  standards. 

IV.  Compatibility  of  the  Proposed 
Routine  Uses 

BoA  the  Privacy  Act  of  1974  (5  U.S.C. 
552a(a)(7)  and  (b)(3))  and  our  disclosure 
regulations  (20  CFR  part  401)  permit  us 
to  disclose  information  under  a  routine 
use  for  a  purpose  which  is  compatible 
with  the  purposes  for  which  we 
collected  the  information.  Paragraph 
401.310(c)  of  the  regulations  permits  us 
to  disclose  information  under  a  routine 
use  to  administer  our  programs.  Section 
401.205  of  the  regulations  requires  us  to 
disclose  information  when  a  law 
specifically  requires  the  disclosure. 

The  proposed  routine  uses  numbered 
1.  2,  3,  4,  and  6.  described  above,  will 
facilitate  SSA's  administration  of  its 
programs.  Routine  use  number  5  will 
allow  GSA  or  NARA  to  inspect  oiu- 
records,  as  required  by  44  U.S.C.  2904 
and  2906,  when  those  agencies  conduct 
records  management  studies.  Thus,  all 
the  routine  uses  are  appropriate  and  ^ 
meet  the  criteria  in  the  Privacy  Act  and 
SSA's  regulations. 

V.  Safeguards 

We  will  employ  a  number  of  security 
measures  to  minimize  the  risk  of 
unauthorized  access  to  or  disclosure  of 
personal  data  In  the  two  proposed 
systems.  These  measures  include  the 
use  of  passwords  and  access  codes  to 
enter  the  computer  system  which  will 
maintain  the  data,  and  storage  of  the 
computerized  records  in  secured  areas 
which  are  accessible  only  to  employees 
who  require  the  information  in 
performing  their  official  duties.  SSA 
employees  who  have  access  to  the  data 
will  be  informed  of  the  criminal 
penalties  of  the  Privacy  Act  for 
unauthorized  access  to  or  disclosure  of 
information  maintained  in  the  system. 

In  addition,  any  contract  which  SSA 
may  sign  with  a  third  party  in  order  to 
carry  out  the  required  mailings  will 
stipulate  that  (a)  the  contractor  must 
establish  safeguards  to  protect  the 
personal  information  temporarily  in  its 
custody,  in  accordance  writh  Privacy  Act 


requirements;  (b)  the  contractor  nuiy  use 
the  ilifonnation  only  as  neoesswy  in 
fulfilling  the  contract;  and  (c)  the 
contractor  is  subject  to  criminal 
penalties  for  violatlotts  of  the  Privacy 
Act 

VI.  I  [feet  of  the  Propoeed  Systems  of 
Rec«  rds  on  Individual  Rights 

As  discussed  above,  the  proposed 
syste  ma  of  records  will  enable  SSA  to 
mail  iPEBES.  Recipients  wiU  benefit 
from  the  PEBES  because  these 
stateinents  will  help  them  plan  their 
finan  ces  and  check  the  accuracy  of 
SSA'  i  records.  The  routine  uses  will 
benefit  individuals  by  helping  SSA  run 
its  programs  smoothly. 

SS  \  will  adhere  to  all  provisions  of 
the  P  rivacy  Act.  Social  Security  Act, 
and  <  ther  applicable  laws  in  our 
main  enance  and  use  of  the  information. 
Thus  we  do  not  anticipate  that  the 
syste  n  will  have  any  adverse  effect  on 
indi\  iduals'  rights. 

Dat  id:  October  3, 1994. 
Shiri«  y  S.  Chater, 
Comn  issioner  of  Social  Security. 
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SYSTE  I 


mai 


lei 


IHAME: 

SS.  ^-Initiated  Personal  Earnings  and 
Bene  it  Estimate  Statement  (SIPEBES) 
Histo  y  File,  HHS/SSA/OSR. 

SECUn  TY  CLASSmCATION: 

No;  le. 

SYSTB  I  location: 

So<  ial  Seciirity  Administration,  Office 
of  Syi  tems,  6401  Seciuity  Boulevard. 
Bahiifiore.MD  21235. 

CATEObfUES  Of  mOmOUALS  COVERED  BV  T»4E 
SYSTEI  l: 

An  ' 
•  V^lio 
the  U  lited 


person: 

lives  in  a  statror  territory  of 
"  States  or  the  District  of 


Colur  ibia 

V  'fio  has  reached  age  25; 

V  ^ho  has  had  earnings  posted  to 
his/h(  T  Social  Security  niunber  (SSN); 

V  'ho  is  not  receiving  benefits  under 
title  1  oftheSodal  Security  Act;  and 

F  jr  whom  the  Social  Seou-ity 
Admi  listration  (SSA)  can  determine  the 
current  mailing  address. 

CATEG^IES  Of  RCCOROS  IN  THE  SYSTEM: 

Thi  i  system  contains  the  following 
infon  lation  about  each  individual: 
•  ^  ame; 


S  JN; 

i^dress  to  which  the  PEBES  was 

of  birth; 


Cite  I 
S!x; 


•  E  sposition  code  (to  indicate 
eamii  gs  discrepancy  or  refusal); 


•  Date  of  SIPEBES  issuance; 

•  Whether  the  PEBES  was  issued  at 
the  individual's  request  or  SSA's 

initiative; 

•  Primary  language  (English  or 
Spanish); 

•  Address  source  (IRS,  the  individual, 
or  other); 

•  IRARN-CD  (a  code  reserved  lor 
future  use). 

•  PROC-CD  (a  code  reserved  for 

future  use). 

AUTHORITY  fOR  MAINTENANCE  Of  THE  SYSTEM: 

Sections  205(a),  205(c)(2),  and  1143  of 
the  Social  Security  Act  (42  U.S.C. 
405(a).  405(c)(2).  and  1320b-13);  the 
Federal  Records  Act  of  1950  (64  Stat. 
583).  as  amended. 

PURPOSES: 

This  system  is  used  for  the  folbwing 
purposes: 

•  To  establish  and  retrieve  specific 
records  for  PEBES  processing; 

•  To  identify  whether  or  when  a 
person  has  previously  received  an 
SIPEBES; 

•  To  help  SSA  respond  to  PEBES 
inquiries;  and 

•  To  conduct  statistical  studies. 

ROUTINE  USES  Of  RECOmS  MAVfTAMCO  M  THE 
SYSTEM,  MCLUOtNG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  to  assist  SSA  in  the 
efficient  administration  of  its  programs. 
We  contemplate  disclosing  information 
under  this  routine  use  only  in  situations 
in  which  SSA  may  enter  a  contractual 
or  similar  agreement  with  a  third  (tarty 
to  assist  in  accomplishing  an  agency 
function  relating  to  this  system  of 
records. 

Wage  and  other  information  which  is 
subject  to  the  disclosure  provisions  of 
the  Internal  Revenue  Code  (IRC,  26 
U.S.C.  6103}' wriU  not  be  disclosed  under 
this  routine  use  luiless  disclosure  is 
expressly  permitted  by  the  IRC. 

2.  Information  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  subject  of  the 
record. 

Wage  and  other  information  which  is 
subject  to  the  disclosure  provisions  of 
the  Internal  Revenue  Code  (IRC,  26 
U.S.C.  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 
-    3.  To  the  Department  of  Justice  (IX>|), 
a  court,  or  other  tribunal,  or  another 
party  before  such  tribunal,  when: 
(1)  SSA,  or  any  component  thereof;  or 
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(2)  Any  SSA  employee  in  his/her 
officiai  capacity;  or 

(3)  Any  SSA  employee  in  his/her 
individaal  capacity  vdten  DOf  (or  SSA. 
when  it  is  authorized  to  do  so)  has 
agreed  to  represent  die  employee;  or 

(4)  The  United  States  or  any  agency 
thereof  when  SSA  determines  t^t  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  Utigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DO),  the 
court  or  other  tribunal,  or  the  other 
party  before  the  tribunal  is  relevant  and 
necessary  to  the  htigation,  provided, 
however,  that  in  each  case  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purposes  for  wiiich 
the  records  were  collected. 

Wage  and  other  information  which  is 
subject  to  the  disclosure  provisions  of 
the  Internal  Revenue  Code  (IRC,  26 
U.S.C  6103)  will  not  be  disclosed  under 
this  routine  use  uidess  disclosure  is 
expressly  permitted  by  the  IRC 

4.  Information  may  be  disclosed  to  the 
Office  of  the  President  for  responding  to 
an  individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his  or  her  behalL 

Wage  and  other  information  which  is 
subject  to  the  disclosure  provisions  of 
the  Internal  Revenue  Code  (IRC.  26 
U.S.C  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC 

5.  Nontax  return  information,  the 
disclosiue  of  which  is  not  expressly 
restricted  by  Federal  law,  may  be 
disclosed  to  the  Graeral  Services 
Administration  and  the  National 
Archives  and  Records  Administration 
under  44  U.S.C  2904  and  2906.  as 
amended  by  the  Natkmal  Archives  and 
Records  Administration  Act  of  1984.  for 
the  use  of  those  agencies  in  conducting 
records  management  studies. 

Wage  and  other  information  which  is 
subject  to  the  disclosure  provisicHis  of 
the  Internal  Revenue  Code  (IRC.  26 
U.S.C  6103)  will  not  be  disclosed  under 
this  routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC. 

6.  Information  may  be  disclosed  to  the 
Internal  Revenue  Service  (IRS)  for 
auditing  SSA's  compliance  with  the 
safeguard  provisions  of  the  faitemal 
Revenue  Code  of  1986,  as  amended. 

POUOES  AND  PHACTICES  FOR  STORSMS, 

retrievmo,  accessms.  and  obposimg  of 
records  m  the  system: 

storaqe: 

Records  may  be  stored  in  magnetic 
media  (e.g.,  magnetic  tape  and  disc), 
(nicrofibn,  or  paper. 


NEnOEVAMJTV: 

Data  will  be  retrieved  from  the  system 
by  SSN  and  name. 


Safeguards  for  automated  records 
have  been  established  in  accordance 
writh  the  Oepartmratt  of  Health  and 
Human  Services  (HHS)  Information 
Resources  Management  Manual.  Part  6. 
Automated  Information  Systems 
Security  Program  Handbook.  This 
includes  maintaining  the  magnetic  tapes 
and  discs  within  an  enclosure  attended 
by  security  guards.  Anyone  entering  or 
leaving  this  "ndosxire  must  have  a 
special  badge  issned  only  to  authorized 
pers<Mmel. 

For  computerized  records 
electronically  transmitted  between 
Central  Office  and  Field  Office  locations 
(including  organizations  administering 
SSA  programs  under  contractual 
agreements),  safeguards  include  a  lock/ 
unlock  password  s)rstem.  exclusive  use 
of  leased  telephone  lines,  a  terminal- 
oriented  transaction  matrix,  and  an 
audit  trail.  All  microfilm  and  paper  files 
are  accessible  only  by  authorized 
personnel  who  have  a  need  for  the 
information  in  performing  their  official 
duties. 

SSA's  terminals  are  equipped  with 
physical  key  locks.  The  terminals  are 
also  fitted  with  adapters  to  permit  the 
future  installation  of  data  encryption 
devices  and  devices  to  permit  the 
identification  of  terminal  users. 

Contractors  will  safeguard 
information  disclosed  to  them 
consistent  with  the  requirements  of  the 
Privacy  Act 

RETS4TI0N  AND  disposal: 

All  tapes,  discs,  and  microfilm  files 
are  updated  periodically.  Out-of-date 
magnetic  tapes  and  discs  are  erased. 
Out-of-date  microfilm  is  shredded. 

SSA  retains  correspondence  one  year 
when  it  concerns  documents  returned  to 
an  individiial.  denials  of  confidential 
information,  release  of  confidential 
information  to  an  authorized  third 
party,  and  undeliverable  material;  for 
four  years  when  h  concerns  information 
and  evidence  pertaining  to  coverage, 
wage,  and  self-employment 
determinations  or  when  it  affects  future 
claims  development,  especially 
coverage,  wage,  and  self-employment 
determinations.  Correspondence  is 
destro]red,  when  appropriate,  by 
shredding.  Magnetic  media  records  are 
maintained  indefinitely. 

SVSTBI  MA«MOei(S)  AND  ADDRESS: 

Director,  Office  of  Pre-Claims 
Requirements.  Office  of  Systems 
Requirements.  Social  Security 


Administration,  6401  Security 
Boulevard,  Bahiraore,  MD  21235. 

NOTnCATION  PROCEDMK: 

An  individual  can  determine  if  this 
system  contains  a  recxird  pertaining  to 
him/her  by  provUMng  his/her  name, 
signature,  and  SSN.  or,  if  the  SSN  is  not 

known,  name,  signature,  date  and  place 
of  birth,  mother's  birth  name,  and 
father's  name  to  the  address  shown 
above  under  "System  manager**  and  by 
referring  to  this  system.  (Furnishing  the 
SSN  is  voluntary,  but  it  will  enable  an 
easier  and  faster  search  for  an 
individuals  record) 

An  individual  requesting  notification 
of  records  in  person  need  not  famish 
any  special  documents  of  identify. 
Documents  which  one  would  normally 
carry  on  one's  person  are  sufficient  (e.g.. 
credit  cards,  driver's  license,  or  voter 
registration  card).  An  individual 
requesting  notification  via  mail  or 
telephone  must  furnish  a  minimum  of 
his/her  name,  date  of  birth,  and  address 
in  order  to  establish  identify,  plus  any 
additional  information  which  may  be 
requested.  These  procedures  conform 
with  HHS  Regulations.  45  CFR  part  5b. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notificaUon  procedures.  Also, 
requesters  should  reasonably  identify 
the  record  contents  they  are  seeking. 
These  procedures  conform  with  HHS 
Regulations,  45  CFR  part  5b. 

CONTESTING  RECORD  PROCEOURK: 

Same  as  notific^ion  procedures.  Also, 
lequesters  should  reasonably  identify 
the  record,  specify  the  information  they 
are  contesting  and  statft  the  corrective 
action  sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
These  procedures  conform  with  HHS 
Regulations.  45  CFR  part  Sb. 


ReCOAOSOMKECAT 

Information  in  this  system  is  obtained 
from  the  Numident  File  of  the  SSA 
system  of  records  entitled  "Master  File 
of  Social  Security  Number  Holders, 
HHS/SSA/OSR  (09-«)-005a)":  and 
bom  the  IRS. 

SVSTBiS  EXEMPTED  FROM  CBITAJN  PKMnSSfS 
OF  THE  act; 

None. 
09-60-0225 


SYsrati 

SSA-Initiated  Personal  Earnings  and 
Benefit  Estimate  Statement  Address 
S\-stem  for  Certain  Territories.  HHS/ 
SSA/OSR. 

SeCURTTY  CLASSnCATttN: 

None. 
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SYSTEM  location: 

Social  Security  Administration,  Office 
of  Systems,  6401  Security  Boulevard, 
Baltimore,  MD  21235. 

Records  may  also  be  located  at    ' 
contractor  sites.  Contact  the  system 
manager  at  the  address  below  for 
contractor  addresses. 

CATEQOmCS  Of  MOIVIOUALS  COVERED  BY  THE 
SYSTEM; 

Any  person: 

•  Who  lives  in  Guam,  Puerto  Rico',  or 
the  United  States  Virgin  Islands, 

•  Who  has  reachedage  25, 

•  Who  has  had  earnings  posted  to 
his/her  SSN. 

•  Who  is  not  receiving  benefits  under 
Title  n  of  the  Social  Security  Act,  and 

•  From  whom  SSA  can  determine  the 
current  mailing  address. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  following 
information  about  each  individual: 

•  Name; 

•  Sex; 

•  SSN; 

•  Address; 

•  Whether  a  PEBES  was  issued  at  the 
,  individual's  request  or  SSA's  initiative; 

•  A  country  name  code. 

AUTHORITY  FOR  MAWTENANCE  OF  THE  SYSTEM: 

Sections  205(a),  205(c)(2).  and  1143  of 
the  Social  Security  Act  (42  U.S.C. 
405(a),  405(c)(2),  and  1320b-13);  the 
Federal  Records  Act  of  1950  (64  Stat. 
583). 

PURPOSES: 

The  system  is  used  for  the  following 
purposes: 

•  To  establish  and  retrieve  specific 
records  for  PEBES  processing  for 
individuals  living  in  the  specified  areas; 

•  To  help  SSA  respond  to  PEBES 
inquiries;  and 

•  To  conduct  statistical  studies. 

ROUTME  USES  OT  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  from  routine 
uses  as  indicated  below: 

1.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  to  assist  SSA  in  the 
efficient  administration  of  its  programs. 
We  contemplate  disclosing  information 
under  this  routine  use  only  in  situations 
in  which  SSA  may  enter  a  contractual 
or  similar  agreement  with  a  third  party 
to  assist  in  accompUshing  an  agency 
Action  relating  to  this  system  of 
records. 

2.  InfOnoation  may  be  disclosed  to  a 
congressional  ofBce  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  subject  of  the 
record. 


3.  Information  may  be  disclosed  to  the 
D  jpartment  of  Justice  (DOJ).  a  court,  or 
o1  her  tribunal,  or  another  party  before 

SI  ch  tribunal,  when: 

(1)  SSA,  or  any  component  thereof;  or 

(2)  Any  SSA  employee  in  his/her 
icial  capacity;  or 

|(3)  Any  SSA  employee  in  his/her 
dividual  capacity  when  DOJ  (or  SSA, 
len  it  is  authorized  to  do  so)  has 
a(  reed  to  represent  the  employee;  or 

(4)  The  United  States  or  any  agency 
tl  ereof  when  SSA  determines  that  the 
li  igation  is  likely  to  affect  the  operation 
o  SSA  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  Utigation.  and  SSA  determines 
th  at  the  use  of  such  records  by  EXDJ,  the 
c(  urt  or  other  tribimal,  or  the  other 
pi  rty  before  the  tribunal  is  relevant  and 
n(  cessary  to  the  litigation,  provided, 
h(  wever,  that  in  each  case  SSA 
d(  termines  that  such  disclosure  is 
c(  mpatible  with  the  purposes  for  which 
th  i  records  were  collected. 

4.  Information  may  be  disclosed  to  the 
O  fice  Of  the  President  for  responding  to 
ai  individual  pursuant  to  an  inquiry 

re  :eived  from  that  individual  or  from  a 
th  rd  party  on  his  or  her  behalf. 

5.  Nontax  return  information,  the 
di  iciosure  of  which  is  not  expressly 
re  itricted  by  Federal  law,  may  be 
di  iclosed  to  the  General  Services 
A(  Iministration  and  the  National 

A  chives  and  Records  Administration 
ui  der  44  U.S.C.  2904  and  2906.  as 
an  tended  by  the  National  Archives  and 
R<  cords  Administration  Act  of  1984,  for 
th }  use  of  those  agencies  in  conducting 
re  :ords  management  studies. 

PC  lICIES  AND  PRACTICES  FOR  STORINO, 
RE  TRIEVmO,  ACCESSMQ,  AND  DISPOSiNQ  OF 
RE  ;ORDS  IN  THE  SYSTEM: 

ST  >RAGE: 

Records  will  be  stored  in  magnetic 
m  idia  (e.g.,  magnetic  tape  and  disc). 

RE  rRIEVABHJTY: 

Data  will  be  retrieved  from  the  system 
bji  SSN,  name,  and  date  of  issuance  of 
th  J  PEBES. 

SA  'EGUARDS: 

Safeguards  for  automated  records 
h£  ve  been  established  in  accordance 
w  th  the  Department  of  Health  and. 
Hi  iman  Services  (HHS)  Information 
R(  sources  Management  Manual,  Part  6, 
Ai  itomated  Information  Systems 
S€  :urity  Program  Handbook.  This 
in  :ludes  maintaining  the  magnetic  tapes 
an  d  discs  within  an  enclosure  attended 
by  seciuity  guards.  Anyone  entering  or 
lei  ving  this  enclosure  must  have  a 
sp  scial  badge  issued  only  to  authorized 
pe  "soimel. 

-  ='or  computerized  records 
el(  ctronically  transmitted  between 


Central  Office  and  Field  Office  locations 
(including  organizations  administering 
SSA  programs  imder  contractual 
agreements),  safeguards  include  a  lock/ 
unlock  password  system,  exclusive  use 
of  leased  telephone  lines,  a  terminal- 
oriented  transaction  matrix,  and  an 
audit  trail.  All  microfilm  and  paper  files 
are  accessible  only  by  authorized 
personnel  who  have  a  need  for  the 
Information  in  performing  their  official 
duties. 

SSA's  terminals  are  equipped  with     . 
physical  key  locks.  The  terminals  are 
also  fitted  with  adapters  to  permit  the 
future  Installation  of  data  encryption 
devices  and  devices  to  permit  the 
identification  of  terminal  users. 

RETENTION  AND  DISPOSAL: 

All  tapes,  discs,  and  microfilm  files 
are  updated  periodically.  Out-of-date 
magnetic  tapes  and  discs  are  erased. 
Out-of-date  microfilm  is  shredded. 

SSA  retains  correspondence  one  year 
when  it  concerns  documents  returned  to 
an  individual,  denials  of  confidential 
information,  release  of  confidential 
information  to  an  authorized  third 
party,  and  imdeliverable  material;  for 
four  years  when  it  concerns  information 
and  evidence  pertaining  to  coverage, 
wage,  and  self-employment 
determinations  or  when  it  affects  future 
claims  development,  especially 
coverage,  wage,  and  self-employment 
determinations.  Correspondence  is 
destroyed,  when  appropriate,  by 
shredding.  Magnetic  media  records  are 
maintained  Indefinitely. 

SYSTEM  MANAQERS(S)  AND  ADDRESS: 

Director,  Office  of  Pre-Clalms 
Requirements,  Office  of  Systems 
Requirements,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore,  MD  21235. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
him/her  by  providing  his/her  name, 
signature,  and  SSN,  or.  if  the  SSN  is  not 
known,  name,  signatvire,  date  and  place 
of  birth,  mother's  birth  name,  and 
father's  name  to  the  address  shown 
above  under  "System  manager"  and  by 
referring  to  this  system.  (Furnishing  the 
SSN  is  volimtary,  but  it  will  enable  an 
easier  and  faster  search  for  an 
individuals'  record.)^ 

An  individual  requesting  notification 
of  records  in  person  need  not  furnish 
any  special  documents  of  identity. 
Documents  which  one  would  normally 
carry  on  one's  person  are  sufficient  (e.g., 
credit  cards,  driver's  license,  or  voter 
registration  card).  An  Individual 
requesting  notification  via  mail  or 
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telephone  must  fiimish  a  minimum  of 
his/her  name,  date  of  birth,  and  address 
in  order  to  establish  identity,  plus  any 
additional  infonnation  which  may  be    . 
requested  These  procedures  conform 
with  HHS  Regulations,  45  CFR  Part  5b. 

RECORD  ACCESS  PROCEOURES: 

Same  as  nodficatioQ  procedures.  Also, 
requesters  should  reastuiabiy  identify 
the  record  cxatents  they  are  seeking. 
These  procedures  conf^m  with  HHS 
RegulatioQs.  45  CFR  Part  5b. 

CONTESrvW  RECORD  PnOCBHlRES: 

Same  as  notificatkm  procedures.  Also, 
requesters  should  reascmably  id«itify 
the  record,  specify  the  infcHinaticn  they 
are  contesting  and  state  the  conective 
action  soo^t  and  the  reasons  for  the 
conrectloD  with  supporting  justification. 
These  procedures  conform  with  HHS 
Regulations.  45  CFR  part  5b. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  the  CommoDwealth  of  Puerto  Rico 
and  the  Territories  of  Guam  and  the 
United  States  Virgin  Islands. 

SYSTEMS  EXEMPTH)  FROM  CERTAIN  PROVISIONS 
OFTMEACr 

None. 

IFR  Doc.  94-26627  Filed  10-26-94;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Government  National  Mortgage 
Association 

Pocket  No.  R-94-1698;  FQ-3555^-^ 

Government  National  Mortgage 
Association;  Mirttlclass  Securities 
Program;  Announcement  of  OMB 
Control  Numt)er 

AGENCY:  Government  National  Mortgage 
Associatioa.  HUD. 

action:  Supplemental  NoUce  for  CNMA 
Multlclass  Securities  Program; 
Announcement  of  OMB  control  number. 

SUMMARY:  On  September  30, 1994  (59 
FR  50148),  the  D^partmoit  published  in 
the  Federd  Register,  ■  Supplemental 
Notice  for  GNMA  Multlclass  Securities 
Program,  in  which  it  referred  to  a  Notice 
ptiUished  in  the  Federal  Register  on 
May  26, 1994  (59  FR  27290).  which 
implemented  a  new  program  under 
which  ONMA  would  guarantee 
rouhiclass  mortgage-backed  securities. 
The  May  26. 1994  Notice  provided  for 
implementation  in  two  stages,  the  initial 
stage  and  the  full  pjarticipation  stage. 
The  program  is  intended  to  benefit 


borrowers  using  federally  insured  or 
guaranteed  mortgages  by  increasing 
investment  demand  for  GNMA 
guaranteed  mortgage-backed  securities 
("MBS")  that  are  backed  by  these 
mortgages,  thus  reducing  financing  costs 
for  these  mortgages;  and  raise  revenues 
through  the  receipt  of  guarantee  and 
other  fees  by  GNMA. 

The  September  30, 1994  Notice  and  a 
Notice  ctf  Proposed  Inibrmation 
Collection  Requirements  to  OMB, 
published  on  September  28, 1994  (59  FR 
49410).  identified  that  this  program 
under  which  Gt'QAA  would  guarantee 
multiclass  mortgage-backed  securities, 
contained  information  collection 
requirements,  but  that  no  person  would 
be  subjected  to  a  peaahy  for  failure  to 
comply  with  these  information 
collection  requirements  until  they  had 
.  been  approved  and  assigned  an  OMB 
control  nunjber. 

The  purpose  of  this  document  is  to 
announce  the  OMB  control  number  for 
the  GNMA  Multiclass  Securities 
Program. 

DATES:  Approved:  October  3. 1994,  for 
use  through  May  31, 1995. 

FOR  RJRTHER INFORMATKM  CONTACT:  Guy 
S.  Wilson,  Vice  President,  Government 
National  Mortgage  Association.  Room 
615i,  451  Seventh  Street.  S.W.. 
Washington,  D.C.  20410-9000. 
telephone  (202)  401-8970.  Hearing  or 
speech-impaired  individuals  may  call 
HUD's  TDD  number  (202)  7t)8-3649. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  MTORIMTION: 
Accordingly,  the  OMB  control  number 
for  the  Government  National  Mortgage 
Association:  Multiclass  Securities 
Program;  Notice  of  Proposed 
Information  Collection  Requirements  to 
OMB  Notice  published  September  28. 
1994  (59  FR  49410).  and  for  the 
Supplemental  Notice  for  the 
Government  National  Mortgage 
Association  Guaranteed  Multiclass 
Securities,  published  September  30. 
1994  (59  FR  50148).  is  2503-0030. 

Dated:  October  24. 1994. 
Camille  E.  Acavado. 

Assii^tant  General  Coaasei  for  Regulatioas. 
IFK  Doc  »4-2661«  Filed  10-26-94;  8:45  ami 
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DEPARTMENT  OF  THE  MTERIOR 

Bureau  of  Land  Managittwt 

INII-832-1310-01;  TXNM«9086] 

Proposed  Reinstatement  of  Terroinaled 
Oil  and  Gas  Leaso;  Uem  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
TXNM  89085.  Sabine  County,  Texas, 
was  timely  filed  and  was  accompanied 
by  all  required  rentals  and  royalties 
accruing  from  June  1, 1994,  the  date  of 
the  termination.  No  valid  lease  has  been 
issued  affecting  the  land.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre, 
or  fraction  thereof,  and  16^/3  percent, 
respectively.  Payment  of  a  $500.00  , 
administrative  fee  has  been  made. 
Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  in 
Section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  (30 
U.S.C.  188(d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  June  1. 1994. 
subject  to  the  origin^J  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Trujillo,  BLM.  New  Mexico  State 
Office.  (505)  438-7592. 

Dated:  October  20. 1994. 
Angela  Tnxiillo. 
Chief,  Lease  Maintenance  Unit. 
[FR  Doc  94-26629  Filed  10-26-94;  8:45  ami 
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[AZ-842-05-142O-0Q1 

Arizona;  Notice  of  FMing  of  Plats  of 
Survey 

October  17. 1994 

1 .  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office.  Phoenix. 
Arizona,  on  the  dates  indicated: 

A  plat  representing  the  dependent 
resur\'ey  of  a  portion  of  the  north 
boundary  and  a  portion  of  the 
subdi visional  lines;  and  the  subdivision 
of  section  2,  and  the  metes-and-bounds 
survey  in  section  2.  Township  10  North, 
Range  10  East.  Gila  and  Sah  River 
Meridian,  Arizona,  was  accepted  August 
30. 1994.  and  was  officially  filed 
September  1. 1934. 
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This  plat  was  prepared,  at  the  request 
of  Eastern  Arizona  College,  to  facilitate 
a  land  exchange. 

A  plat,  in  3  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
east  boundary  and  a  portion  of  the 
subdivisional  lines;  and  the  subdivision 
of  certain  sections,  and  metes-and- 
bounds  surveys  in  Township  20  North, 
Range  26  East,  Gila  and  Sah  River 
Meridian,  Arizona,  was  accepted  July  5, 
1994,  and  was  officially  filed  July  14, 
1994. 

This  plat  was  prepared  at  the  request 
of  the  Navajo  and  Hopi  Indian 
Relocation  Committee. 

A  plat,  in  4  sheets,  representing  the 
dependent  resurvey  of  portions  of  the 
north  boundary  (First  Standard  Parallel 
North),  east  boundary  and  subdivisional 
lines;  and  the  completion  survey  of  a 
portion  of  the  subdivisional  lines  and 
the  survey  of  the  subdivision  of  section 
16.  Township  5  North,  Range  10  West, 
Navajo  Special  Meridian,  Arizona,  was 
accepted  August  16, 1994,  and  was 
officially  filed  August  15.  1994. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  IncUan  Affairs,  Navajo 
Area  Office. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines;  and  a  metes-and- 
boimds  survey  of  Parcel  A  in  sections  23 
and  24,  Township  13  South,  Range  19 
East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  August  2, 1994, 
and  was  officially  filed  August  11, 1994. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management,  San 
Pedro  Project  Office.  Safford  District. 

A  plat  representing  the  dependent 
resurvey  of  a  {KJrtion  of  the 
subdivisional  lines;  and  the  subdivision 
of  section  8,  and  a  mefes-and-bounds 
survey  in  section  8.  Township  21  North, 
Range  18  West,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  August 
22, 1994.  and  was  officially  filed  August 
25, 1994. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Kingman  Resource  Area. 

A  plat  representing  the  dependent 
resurvey  of  Mineral  Survey  Numbers 
694  and  695  in  Township  13  North, 
Range  1  West,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
September  19, 1994,  and  was  officially 
filed  September  22, 1994. 

This  plat  was  prepared  at  the  request 
of  the  United  States  Forest  Service. 
Prescott  National  Forest. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the  public 
for  information  only. 
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3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
PiO.  Box  16563.  Phoenix.  Arizona 
83011. 

Jalnes  P.  Kelley, 

C  \ief  Cadastml,  Surveyor  of  Aiizona. 
(F  %  Doc.  94-26S74  Filed  10-26-94;  8:45  am] 
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(C  R-e43-143(M>1;  GP»-006;  OR  51332] 

Pi  oposed  Withdravvai  and  Opportunity 
to  r  Put)lic  Meeting;  Oregon 

A(  iENGY:  Bureau  of  Land  Management, 

In  terior. 

A<  TION:  Notice. 


8(  MMARY:  The  U.S.  Department  of 
A  ;riculture.  Forest  Service,  proposes  to 
w  thdraw  86.85  acres  of  National  Forest 
S;  stem  land  to  protect  the  cultural 
re  source  sites  at  Wocas  Point  in  the 
W  inema  National  Forest.  This  notice 
cl  >ses  the  land  for  up  to  two  years  from 
m  ning.  The  land  will  remain  open  to 
m  neral  leasing. 

Di  TES:  Comments  and  requests  for  a 
pi  blic  meeting  must  be  received  by 
Ja  luary  25, 1995. 

Al  DRESSES:  Comments  and  meeting 
re  quests  should  be  sent  to  the  Oregon/ 
W  ashington  State  Director,  BLM,  P.O. 
B(  X  2965,  Portland,  Oregon  97208- 
2^5. 

FC  R  FURTHER  INFORMATION  CONTACT: 

D(  inna  Kauffinan,  BLM  Oregon/ 

W  ashington  State  Office.  503-280-7162. 

SI  PPLEMENTARY  INFORMATION:  On 

S<  ptember  30, 1994,  the  U.S. 

D  partment  of  Agriculture,  Forest 

S(  rvice,  filed  an  application  to 

w  thdraw  the  following  described 

Ni  itional  Forest  System  land  from 

lo  :ation  and  entry  imder  the  United 

St  ites  mining  laws  (30  U.S.C.  Ch.  2),  but 

n(  t  the  mineral  leasing  laws,  subject  to 

v£  lid  existing  rights: 

W  llamette  Meridian 

W  nema  National  Forest 

T.  31  S..  R.  9  E.. 

jec.  30,  lots  2  and  3.  and  N'/iNE'/tSWA. 

The  area  described  contains  86.85  acres  in 
K  unath  County. 

rhe  purpose  of  the  proposed 
w  thdrawal  is  to  protect  the  cultural 
re  iource  sites  at  Wocus  Point. 

For  a  period  of  90  days  fixjm  the  date 
of  publication  of  this  notice,  all  persons 
w  lo  wish  to  submit  comments, 
su  ggestions,  or  objections  in  coimection 
w  th  the  proposed  withdrawal  may 
pi  Bsent  their  views  in  writing  to  the 
St  ite  Director  at  the  address  indicated 
al  ove. 


Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upton  determination  by  the 
authorized  officer  that  a  pubUc  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  two  years  bom  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  other  National  Forest  management 
activities,  including  permits,  ficenses, 
and  cooperative  agreements,  that  are 
compatible  with  the  intended  use  under 
the  discretion  of  the  authorized  officer. 

Dated:  October  19. 1994. 

Robert  D.  DeViney,  Jr., 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[PR  Doc.  94-26619  Filed  10-26-94;  8:45  ami 

BIUINO  COOE  4310-3VP 


INTERSTATE  COIMMERCE 
COMMISSION 

[Finance  DcclcetVlo.  32601] 

South  Central  Florida  Express,  Inc.— 
Trackage  Rights  Exemption— Florida 
East  Coast  Railway  Company 

South  Central  Florida  Express.  Inc., 
(SCFE)  has  filed  a  verified  notice  under 
49  CFR  1180.2(d)(7)  to  acquire  local 
trackage  rights  from  Florida  East  Coast 
Railway  Company  (FEC)  over  the  20.6- 
mile  segment  of  FEC's  Fort  Pierce-Lake 
Harbor  Branch  between  milepost  K- 
49.8.  at  Canal  Point,  FL,  and  the  end  of 
the  line  near  milepost  K-70.4,  the 
interchange  point  with  SCFE  at  Lake 
Harbor,  FL.  The  transaction  was  to  have 
been  consummated  on  October  24, 1994. 

As  a  condition  to  this  exemption,  any 
employes  adversely  affected  by  the 
trackage  rights  will  be  protected  imder 
Norfolk  and  Western  Ry.  Co.— Trackage 
Rights— BN,  354  I.C.C.  605  (1978),  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  360  I.C.C.  653 
(1980). 


Federal  Register  /  Vol.  59,  No.  207  /  Thursday,  October  27,  1994  /  Notices 


54011 


If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  stay  the  exemption's 
effectiveness.  An  original  and  10  copies 
of  all  pleadings,  referring  to  Finance 
Docket  No.  32601.  must  be  filed  with 
the  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Mark  H.  Sidman,  WEINER, 
BRODSKY,  SIDMAN  &  KIDER,  P.C, 
1350  New  York  Ave.,  NW.,  Suite  800, 
Washington,  DC  20005. 

Decided:  October  21, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

(FR  Doc.  94-26623  Filed  10-26-94:  8:45  am] 
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DEPARTIMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Corporation  for  Open 
Systems  International 

Notice  is  hereby  given  that,  on  June 
13, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Corporation  for 
Open  Systems  International  ("COS") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain 
information.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
(1)  JP  Morgan  ceased  membership  in 
COS  effective  Jime  1, 1994;  (2)  COS  was 
advised  that  the  name  of  the  National 
Bureau  of  Standards,  a  member  of  COS, 
was  changed  lo  National  Institute  of 
Standards  and  Technology;  (3)  COS  has 
established  the  SONET  Interoperability 
Fonun  (the  "Fonmi")  to  conduct 
research  regarding  bandwidth  and 
network  management  interoperabihty  of 
products  implementing  SONET 
(Synchronous  Optical  Network),  an 
international  specification  for 
bandwidth  and  network  management; 
(4)  The  following  organizations  became 
Associates  of  the  Forum  on  the  dates 
indicated:  AEXH  Telecommunications, 


Inc.,  Richardson,  TX,  on  March  16, 
1994;  Apphed  Innovation,  Inc., 
Columbus.  OH.  on  March  22. 1994;  DSC 
Communications,  Petalimia,  CA,  on 
June  13, 1994;  Fujitsu  NTS, 
Trananission  Systems  Division, 
Richardson,  TX,  on  April  21, 1994;  NEC 
America,  Inc.,  Hemdon,  VA,  on  March 
24, 1994;  Newbridge  Networks,  Inc., 
Hemdon,  VA,  on  April  21, 1994;  Sprint 
Corporation,  Westwood,  KS,  on  April  6, 
1994;  SWL  Inc.,  Telecommunications 
Division,  Columbia,  MD,  on  April  21. 
1994;  and  Tellabs  Operations,  Inc., 
Lisle,  IL,  on  April  21, 1994;  (5)  The 
following  organizations  became 
Auditing  Members  of  the  Forum  on  the 
dates  indicated:  ANDO  Corporation. 
Rockville,  MD,  on  April  1, 1994; 
MARBEN  Products,  hic,  Los  Gatos,  CA. 
on  May  2, 1994;  Open  Con  Systems, 
Inc.,  Piscataway.  NJ,  on  April  21, 1994; 
and  Pulse  Communications,  Inc., 
Hemdon.  VA.  on  May  31, 1994;  (6)  FTT 
Consultants,  Inc.,  Roswell,  GA,  became 
a  participant  in  the  COS  X.500 
Integration  Pilot  Project  on  May  25, 
1994;  (7)  The  ISDN  Executive  Council 
(the  "Council")  has  established  the 
ISDN  Solutions  '94  project.  ISDN 
Solutions  '94  involves  research 
regarding  and  the  development  of 
simplified  procedures  for  ordering  and 
providing  ISDN  network  services, 
including  documentation  of  switch 
translations  for  equipment 
implementing  the  National  ISDN-1 
specification,  as  well  as  promotion  of 
the  benefits  of  ISDN  teclmology.  The 
following  organizations  became  Patrons 
of  ISDN  Solutions  *94  on  the  dates 
indicated:  Adtran.  Huntsville.  AL,  on 
April  29,  1994;  Cincinnati  Bell 
Telephone,  Cincinnati,  OH,  on  April  29, 
1994;  Controlware  Communications 
Systems,  Inc..  Neptune,  NJ,  on  April  26, 
1994;  Fujitsu  Network  Switching, 
Raleigh,  NC.  on  April  29, 1994;  Gandalf, 
Nepean,  Ontario,  CANADA,  on  April 
12, 1994;  and  TELES  GmbH.  Berlin. 
GERMANY,  on  June  6, 1994. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  COS.  Membership  in  COS 
remains  open,  and  COS  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  14, 1986,  COS  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  11, 1986,  (51  FR  21260). 

The  last  notification  was  filed  with 
the  Department  on  March  31, 1994.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  28, 1994  (59  FR  21999). 
Constanoe  K.  Robinsoii, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  94-26634  Filed  10-26-94;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— tt>e  Precision  Laser 
Machining  Technology  Reinvestment 
Project 

Notice  is  hereby  given  that,  on  August 
24, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  TRW  Inc..  on  behalf 
of  members  of  the  Precision  Machining 
Technology  Reinvestment  Project 
("PLM  TRP"),  filed  noUfications 
simultaneously  with  the  Attomey 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  and  (2)  the  nature  and 
objectives  of  the  project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  s]}ecified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  TRW  Inc.,  Redondo  Beach,  CA;  The 
Boeing  Company,  Seattle,  WA; 
Caterpillar  Inc.,  Mossville,  IL;  Cummins 
Engine  Company.  Inc.,  Columbus,  IN; 
Edison  Welding  Institute,  Colimibus, 
OH;  Fibertek,  Inc..  Hemdon.  VA; 
General  Electric  Aircraft  Engines. 
Cinciimati.  OH;  General  Electric  CRD, 
Schenectady,  NY;  Hughes  Aircraft 
Company,  Malibu.  CA;  the  University  of 
Illinois.  Champaign,  IL;  Newport  News 
Shipbuilding,  Newport  News,  VA; 
Northrup  Corporation,  Electronics 
Systems  Division.  Hawthorne,  CA;  Penn 
State  University,  State  College.  PA; 
Process  Equipment  Company,  Tipp  City, 
OH;  SDL,  Uic.  San  Jose.  CA;  United 
Technologies  Corporation.  East 
Hartford,  CT;  and  Utilase  Systems,  Inc., 
Detroit,  MI.  The  objective  of  PLM  TRP 
is  to  provide  the  most  advanced  and 
affordable  US  military  systems,  and  the 
most  competitive  commercial  products 
in  the  global  marketplace  for  the 
automotive,  aerospace  (platforms  and 
propulsion  systems),  heavy  equipment, 
and  shipbuilding  industries  through  a 
new  generation  of  laser  machine  tools 
and  advanced  laser  manufacturing 
processes.  To  accomplish  this  objective, 
a  consortium  of  industrial  laser  users, 
process  developers,  system  integrators, 
and  technology  developers  has  been 
established  forming  a  fully  integrated 
team.  This  will  avoid  inefficient 
duplication  of  effort  and  expense  while 


perfonning  researdi  in  this  area, 
collectiiBi,  exchange  and,  where 
appropriate,  dissemination  of  the 
research  results,  to  work  closely  with 
various  governmental  and  private 
agencies  and  perform  further  acts 
allowed  by  the  Act  that  would  advance 
the  PLM  TRP's  objectives. 

Membership  in  PLM  TRP  remains 
open,  and  TRW  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

Information  regarding  participation  in 
the  project  may  he  obtained  from:  Dr. 
Leonard  ].  Marabella.  Bldg.  Rl/1196, 
One  Space  Park,  Redondo  Beach,  CA 
90278. 

Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc  94-26633  Filed  10-26-94;  8:45  am] 
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Notice  Pursuant  to  tho  National 
Cooperative  Research  and  Production 
Act  of  1993;  Spinal  Implant 
Manufacturers  Group 

Notice  is  hereby  given  that,  on  August 
31, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Spinal  Implant 
Manufacturers  Group  ("SIMG")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  dmmistances. 
Specifically,  DePuy  Motech,  Warsaw,  IN 
has  been  added  as  a  member.  AMS  and 
Aesculap  have  resigned  as  members. 
Stryker  Instruments  is  now  being 
repesented  by  one  of  its  subsidiaries, 
Stiyker/Osteonics,  Allendale,  NJ. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SIMG  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  December  8, 1993.  SIMG  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  14, 1994  (59  FR  2439). 
Constance  K.  Bobinsoa, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  94-26632  Piled  10-26-94;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Mieting  of  Global  Learning  and     ~ 
0iser>ralion8  To  Benefit  the 
Environment  (GLOBE) 

riobal  Learning  and  Observations  to 
Benefit  the  Environment  (GLOBE): 
A4nouncement  of  Opportunity  for 
Sdence/Education  Teams.  POC  Contact 
Technical  Representative:  Barrett  Rock, 
2(K-395-7600.  The  Government  is 
interested  in  receiving  proposals  that 
adpress  the  development  of  services  and 
m4terials  to  support  scientific 
measurements,  environmental 
ed  jcation,  teacher  training,  and 
pr  »graih  evaluation  as  part  of  the 
Gl  QBE  Program.  The  GLOBE  Program  is 
an  international  education  and  science 
pn  tgram  that  will  involve  students  all 
ov  'r  the  Earth  in  measuring  their  local 
en  ^ironment  and  creating  a  global  set  of 
dai  a  to  be  shared  via  the  Internet  that 
wi  1  be  used  to  create  global 
en'  ^ironmental  images  for  the  students 
an  I  by  environmental  scientists.  GLOBE 
is  (  riven  in  part  by  the  measurement 
ne  ids  of  scientists  and  will  be 
str  ictured  to  teach  students  about  the 
Eai  th's  environment,  thereby  generating 
in(  reased  interest  in  science  and 
aw  u-eness  of  the  changing  global 
en  ironment.  A  public  briefing  will  be 
he  d  fi'om  10:00  to  12:00  on  November 
3,   994,  in  the  Auditorium  of  the 
De  lartment  of  Commerce,  which  is 
enl  ered  on  14th  St.  between 
Co  istitution  Ave.  and  E  St.  in 
Wj  shington,  DC.  Organizations 
pk  rming  to  attend  should  provide  a  list 
of  ittendees,  limit  two  per  organization, 
to  ohn  Schmidt,  202-395-7600,  FAX 
20  -395-7611.  The  Program 
An  aouncement,  which  contains  a 
del  ailed  description  of  the  competition, 
wi  1  be  released  on  or  about  October  28, 
19  4;  deadline  for  receipt  of  proposals 
is  1  )ecember  15, 1994.  Any  award  is 
sul  ject  to  availabiUty  of  funds. 
Pre  posals  will  be  evaluated  by  a  peer 
rev  iew  panel,  which  will  meet  in 
Jan  aary,  1995.  Written  requests  for 
cosies  of  the  announcement  should  be 
dir  xjted  to  Dr.  Barrett  Rock.  The  GLOBE 
Pre  gram,  744  Jackson  Place,  NW., 
Wa  shington,  DC  20503.  For  information 
on  low  to  obtain  the  Program 
An  louncement  electronically  fi-om  the 
Na  ional  Science  Foundation,  contact: 
stii  @nsf.gov  (Internet),  703-306-0214 
(vo  ce  mail),  or  703-306-0090  (TDD). 
Al  proposals  submitted  by  responsible 
SOI  rces  will  be  considered. 


Dated:  October  24, 1994. 
Midiael  Mayfaew, 

Program  Director  for  Geophysics. 

(PR  Doc  94-26651  Filed  10-26-94;  8:45  ami 
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Special  Emphasis  Panel  In 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting: 

Nanw:  Special  Emphasis  Panel  in 
Geosciences  (#1756). 

Date  and  Time:  November  14, 1994;  8:30 
a.ni.  to  5:00  p.m. 

Place:  Room  118.  St  James  Hotel.  950  24lh 
St.  NW.,  Washington,  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joan  R.  Mitchell,  OCE 
Room  725,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  2223a 
Telephone:  (703)  306-158a 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposal 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  OCE's 
Research  Experiences  for  Undergraduate 
(REU)  proposals  as  part  of  the  selection 
process  for  awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  infonnation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  24, 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  94-26654  Filed  10-26-94;  8:45  araj 
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Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (IHib.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Human 
Resources  Development  (41199). 

Date  and  Time:  November  17  ft  18, 1994 — 
8:30  am-5:00  pnL 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lawrence  Scadden  &  Mary 
Kohlerman,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1636. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 
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Agenda:  To  review  and  evaluate  P'rograms 
for  Persons  with  Disabilities  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  and  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  October  24, 1994. 
M.  Rebecca  Winlder, 
Committee  Management  Officer. 
(FR  Doc.  94-26655  Filed  10-26-94;  8:45  am) 
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Advisory  Panel  for  Instrumentation 
and  Instrument  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  foUovving 
meeting: 

Name:  Advisory  Panel  for  Instrumentation 
and  Instrument  Development  (#1215). 

Date  and  Time:  November  17-18, 1994. 

P/ace:  Georgetown  Suite.  1111  30th.  NW.. 
Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  Lamvik  and 
Dr.  John  Cross,  Program  Director, 
Instrumentation  and  Instrument 
Development,  Room  615,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1472. 

Agenda:  To  review  and  evaluate 
Instrumentation  and  Instrument 
Development  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  infomiiation  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  October  24, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  94-26656  Filed  10-26-94;  8:45  ami 
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Office  of  Polar  Programs;  Arctic  Social 
Science  Program;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Polar 
Program  (#1209). 


Date  and  Time:  November  21, 1994;  8:20 
AM  to  5:00  PM. 

Place:  Room  730,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Noel  Broadbent, 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230.  Telephone: 
(703)  306-1031. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prof)osals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Arctic 
Social  Science  proposals  as  part  of  the 
selection  process  for  awtuds. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infonnation;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individual  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  24, 1994. 
M.  Rebecca  Winkkr, 
Committee  Management  Officer. 
(FR  Doc  94-26657  Filed  10-26-94;  8:45  am) 
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Memtiership  of  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board 

AGENCY:  National  Science  Foundation. 
action:  Announcement  of  Membership 
of  the  National  Science  Foundation's 
Senior  Executive  Service  Performance 
Review  Board. 

SUMMARY:  This  annoimcement  of  the 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  made  in 
compliance  with  5  U.S.C.  4314(c)(4). 
ADDRESSES:  Comments  should  be 
addressed  to  Director,  Division  of 
Human  Resource  Management,  National 
Science  Fotmdation,  Room  315,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  F.  Wilkinson,  Jr.  at  the  above 
address  or  (703)  306-1180. 
SUPPLEMENTARY  INFORMATION:  The 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  as  follows: 
Mary  E.  Clutter.  Assistant  Director  for 

Biological  Sciences,  Chairperson 
William  C.  Harris.  Assistant  Director  for 

Mathematical  and  Physical  Sciences 
Joseph  L.  KuU,  Chief  Financial  Officer 
Constance  K.  McLindon,  Director,  Office 

of  Information  and  Resource 

Management 
Nathaniel  G.  Pitts,  Director,  Office  of 

Science  and  Technology 

Infrastructure 


Luther  S.  Williams,  Assistant  Director 
for  Education  and  Human  Resources 

Dated:  October  20. 1994. 

folui  F.  Wilkinson,  fr.. 

Director.  Division  of  Human  Resource 
Management. 

(FR  Doc.  94-26652  Filed  10-26-94;  845  ami 
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Memt}ership  of  National  Science 
Foundation's  Office  of  Inspector 
General  Senior  Executive  Service 
Performance  Review  Board 

AGENCY:  National  Science  Foundation. 
ACTION:  Announcement  of  Membership 
of  the  National  Science  Foundation's 
Performance  Review  Board  for  Office  of 
Inspector  General  Senior  Executive 
Ser\ice  positions. 

SUMMARY:  This  announcement  of  the 
membership  of  the  National  Science 
Foundation's  Office  of  Inspector  General 
Senior  Executive  Service  Performance 
Review  Board  is  made  in  compliance 
with  5  U.S.C.  4314(c)(4). 

ADDRESSES:  Comments  should  be 
addressed  to  Director,  Division  of 
Human  Resource  Management,  National 
Science  Fotmdation,  Room  315.  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  F.  Wilkinson,  Jr.  at  the  above 
address  or  (703)  306-1180. 
SUPPt.EMENTARY  INFORMATION:  The 
membership  of  the  National  Science 
Foundation's  Office  of  Inspector  General 
Senior  Executive  Service  Performance 
Review  Board  is  as  follows: 
Richard  N.  Zare,  Chairman,  Audit  and 

Oversight  Committee,  National 

Science  Board,  Chairperson 
Constance  K.  McLindon,  Director,  Office 

of  Infonnation  and  Resource 

Management,  Executive  Secretary 
William  C.  Harris.  Assistant  Director  for 

Mathematical  and  Physical  Sciences 

Dated:  October  21, 1994. 

John  F.  Willdnson,  Jr., 

Director.  Division  of  Human  Resource 
Management. 

(FR  Doc.  94-26653  Filed  10-26-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

{Docket  Nos.  50-317  and  50-3iq 

Baltimore  Gas  and  Electric  Company; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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consiclaring  issuance  of  an  exempticm 
from  certain  raquirementa  of  10  CFR 
Part  50,  Appendix  A,  General  Chtehoo 
2,  "Design  Bases  For  Protection  Against 
Natural  Phenomena,"  to  Baltimore  Gas 
and  Electric  Company  (the  licensee),  for 
the  Calvert  CliBs  Nuclear  Power  Plant. 
Unit  Nos.  1  and  2,  located  at  the 
licensee's  site  in  Calvert  County, 
Maryland. 

Environmental  Aasessmeat 

Identification  of  Proposed  Action 

The  proposed  exemption  would  allow 
relief  from  General  Design  Criterion  2 
(GDC-2)  during  the  upgrading  of  the 
,  Unit  2  emergency  diesel  generator  (EDG) 
No.  21.  The  proposed  exemption  will 
permit  the  temporary  removal  of  a  steel 
missile  door  which  provides  missile . 
protection  for  the  No.  21  EDG,  which 
will  be  out-of-service  to  allow  for 
modifications  which  will  increase  its 
load  capacity,  and  also  provides  missile 
protection  to  portions  of  the  support 
systems  for  EE>Cs  Nos.  11  and  12.  EDGs 
Nos.  11  and  12  are  required  to  be 
operable  to  support  the  operation  of 
Unit  1  (Modes  1,  2,  or  3).  In  addition, 
EDG  No.  12  is  a  svdng  EDG  and  is 
required  to  be  operable  for  Unit  2  when 
the  unit  is  shutdown  or  in  refueling 
(Mode  5  or  6). 

The  upgrading  of  the  Unit  2  EDG  will 
be  performed  during  the  upcoming  Unit 
2  refueling  outage  (RFO-10).  RFO-10  is 
scheduled  to  commence  on  March  17, 
1995.  and  be  completed  in  late  May 
1995.  The  steel  missile  door  will  be 
required  to  be  removed  about  four  times 
during  the  outage.  The  licensee 
estimates  that  each  of  the  removals  will 
last  for  about  24  hours,  which  will 
result  in  a  total  removal  time  of  about 
100  hours  during  the  scheduled  65  day 
RFQ-10. 

Need  for  the  Proposed  Action 

The  proposed  temporary  exemption  is 
needed  to  permit  the  completion  of 
highly  desirable  upgrade  to  the  Unit  2 
EDG  No.  21  without  requiring  a  dual 
unit  shutdown. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  no{ 
involve  any  measurable  environmental 
impact  during  normal  operation  of  Unit 
1  or  the  shutdown/refjeling  of  Unit  2 
since  the  plant  configuration  is  changed 
only  minimally  for  short  periods  of  time 
when  the  missile  door  will  be  removed 
and  overall  plant  operation  is  not 
changed.  The  likelihood  of  tornado- 
generated  or  other  high  vtrind-generated 
missile  damage  during  the  time  the 
exemption  would  be  in  effect  and  which 


cc  uld  affect  equipment  reqidred  to  be 
Of  erable  to  avoid  radiological  impact  is 
lo  V.  Also,  the  licensee  indicates  that  the 
m  ssile  door  will  be  reinstalled 
wkenever  severe  weather  conditions 
ar  se.  Thus,  the  proposed  t«nporary 
ex  jmption  would  not  significantly  affect 
thi )  probability  or  cobsequenoes  of 
poftential  reactor  accidents  and  would 
not  otherwise  affect  radiological  plant 
enuents.  Consequently,  the 

imission  concludes  that  there  are  no 
significant  radiological  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
no  [iradiological  impacts,  the  proposed 
ex  »mption  involves  features  located 
en  irely  within  the  owner-controlled 
area  defined  in  10  CFR  Part  20.  The  EDG 
uperade  project  activities  do  not  affect 
nohradiological  plant  effluents  and  has 
nojother  environmental  impact. 
Therefore,  the  staff  concludes  that  there 
are  no  significant  nonradiological 
en  aronmental  impacts  associated  v^th 
th<  proposed  exemption. 

AI  ernatives  to  the  Proposed  Action 

'  Tie  principal  alternative  to  requesting 
th(  temporary  exemption  for 
im  )lementation  of  the  EDG  upgrade 
wc  uld  be  to  comply  with  the  restrictive 
requirements  of  GDC-2.  However,  this 
alternative  would  not  significantly 
en  lance  the  protection  of  the 
eni  ironment,  and  would  result  in  a 
sig  lificant  loss  of  f>ower  generation 
sir  :e  a  dual  outage  would  be  required. 

All  ernate  Use  of  Resources 

'  his  action  does  not  involve  the  use 
of ,  ny  resources  not  previously 
coifsidered  in  the  April  1973  Final  - 
Environmental  Statements  for  the 
Ca  vert  Cliffs  Nuclear  Power  Plant,  Unit 
No  i.  1  and  2. 

Ag  incies  and  Persons  Consulted 

'  he  NRC  staff  consulted  the  State  of 
Me  ryland.  Department  of  Natural 
Rei  ources,  regarding  the  environmental 
im  )act  of  this  proposed  action.  The 
St£  !e  of  Maryland  had  no  comments. 

Fir  dingi>f  No  Significant  Impact 

i  ased  upon  the  foregoing 
eni  ironmental  assessment,  the  staff 
coi  eludes  that  the  proposed  action  will 
nol  have  a  significant  effect  on  the 
qui  lity  of  the  human  environment  and 


ha!  determined,  therefore,  not  to 
pre  jare  and  environmental  impact 
stafement  for  the  proposed  exemption. 

For  further  detidls  with  respect  to  this 
act  on.  see  the  application  dated  August 
4, :  994,  which  is  available  for  public 
ins  lection  at  the  Commission's  Public 
Da  ;ument  Room,  The  Gebnan  Building. 


2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  Calvert  Coimty  Library. 
Prince  Frederick,  Maryland  20678. 

Dated  at  Rockville.  Maryland,  this  17ih  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Conunission. 
Ledyard  B.  Marsh, 

Director,  Project  Dinctorate  *-/,  Division  of 
Reactor  Projects— I/U,  Office  ofNuciear 
Reactor  Regulation. 

|FR  Doc.  94-26648  Filed  10-26-94;  8:45  ami 

BILUNG  COOE  75aO-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaa*  No.  34-34860;  miwnatfoiial  Sartes 
Release  No.  733;  File  No.  S7-&-0O] 

Order  Approving  Proposed 
Amendment  to  the  Options  Price 
Reporting  Authortty's  National  Market 
System  Plan  for  the  Purpose  of 
Establishing  a  Fee  To  Be  Paid  by 
Persons  Other  Than  Vendors  Who 
Provide  a  Data  Control  Service  to 
OPRA  Subscribers 

October  19. 1994. 

On  June  27,  1994.  the  Options  Price 
Reporting  Authority  ("OPRA")'  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  llAa3-2  under  the 
Seciuities  Exchange  Act  of  1934 
("Act")  2  a  proposed  amendment  to  its 
National  Market  System  Plan  for  the 
purpose  of  establishing  a  Data  Control 
Service  Agreement  and  a  Control 
Service  Fee  for  persons  other  than 
vendors  who  provide  a  data  control 
service  to  OPRA  subscribers  and 
exempting  subscribers  who  receive  the 
feed  from  OPRA's  Subscrilier  Indirect 
Access  Fee.  On  August  30.  1994,  OPRA 
filed  with  the  Commission  a  letter 
amendment  revising  the  amendment  to 
clarify  that  OPRA  vendors  who  provide 
data  control  services  to  their  data  feed 
customers  are  not  considered  to  be 
Control  Service  Providers  required  to 
enter  into  a  Data  Control  Service 
Agreement  or  pay  a  Control  Service 
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'  OPRA  is  a  National  Market  System  PUn 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Act  and  Rule  11Aa9-2.  Securities 
Exchange  Ad  Release  No.  17638  (Maf.  18. 198H 

The  plan  provides  for  the  collection  and 
dissemination  of  latt  sale  and  quoution  information 
on  options  that  are  traded  on  the  five  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  Philadelphia  Slock  Exchange 
("PHLX").  the  Chicago  Board  Options  Exchange 
("CBOE"),  the  American  Stock  Exchange 
("AMEX").  the  Pacific  Stock  Exchange  ("PSE'l.  oiid 
the  New  York  Stock  Exchange  ("NYSr"). 

»15U.S.C.  78k-l. 


Fee.3  The  propoced  amendment  was 
published  for  comment  in  the  Federal 
Register.^  One  comment  letter  was 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  amendment. 

I.  Background 

Recent  developments  in  computer 
and  commtmications  technology  have 
led  an  increasing  number  of  OPRA 
subscribers  to  receive  options 
information  by  means  of  high  speed, 
data  feed  transmissions  from  vendors. 
Historically,  OPRA  vendors  have 
provided  a  controlled  and  formatted 
transmission  of  options  information  to 
most  subscribers,  but  have  also 
provided  an  uncontrolled,  bulk,  data 
feed  transmission  to  an  increasing 
number  of  subscribers.  As  a  result  of  the 
trend  toward  data  feed  transmission,  a 
new  type  of  service  provider— the  data 
control  service  provider — has  appeared. 
Such  a  imnrider  controls  the  access  and 
entitlement  of  subscribers'  devices  in 
respect  of  market  information  received 
in  die  form  of  a  data  feed  transmission. 
Unlike  vendors,  data  control  service 
providers  are  not  currently  sub^  to  a 
contract  with  OPRA  nor  are  they 
required  to  contribute  toward  OPRA's 
overall  administrative  costs,  despite  the 
fact  that,  like  vendors,  they  are  in  the 
business  of  redistributing  options 
information. 

n.  Descriptkm 

The  proposed  amendment  establishes 
a  Control  Service  Fee  to  be  paid  by 
persons  other  than  vendors  who  provide 
a  data  control  service  to  OPRA 
subscribers.  The  monthly  fee  of  $2,800 
is  the  same  as  that  currently  paid  try 
vendors  under  their  agreement  with 
OPRA.  The  control  service  fee  is 
intended  to  cover  OPRA's  additional 
administrative  costs  and  to  allocate  a 
portion  of  OPRA's  overall  costs  to  those 
persons  who  utilize  options  mariiet 
information  for  commercial  purposes. 

The  proposed  amendment  also 
establishes  a  Data  Control  Service 
Agreement  that  will  serve  as  a  ccmtract 
between  a  Control  Sovice  Provider  and 
CVRA.  This  agreement  imposes 
requirements  on  Qmtrol  Service 
Providers  intended  to  assure  the 
reliability  and  int^ty  of  the  services 
they  provide.  It  will  require  Comrol 
Service  Providers  to  provide  CH*RA  with 
a  complete  description  of  the  systems 


>  See  iettar  from  Michael  U  Mayar.  Schifi  Kardia 
a  Waita.  Anornay  far  QFRA.  to  Scott  C.  Kursman, 
Attorney,  Division  of  Markat  Reguiatioa, 
ConuniasioD  (August  M,  1994). 

*  Securities  Exchange  Act  Release  No.  34625 
(September  1 .  1994),  59  FR  4eS79  (SflMmbv  S. 
1994). 


and  procedures  to  be  utilized  by  them 
in  <x)ntrollittg  subscribers'  access  to 
options  informatian,  as  well  as  a  current 
list  of  subscribers  and  their 
entitlements. 

The  amendment  also  provides  that 
OPRA's  Subscriber  hidirect  Access  Fee, 
which  is  payable  by  subscribers  who 
receive  imcontrolled  data  feed 
transmissions  of  options  information 
from  vendors,  will  not  apply  to 
subscribers  whose  receipt  of  a  data  feed 
transmission  is  under  the  control  of  a 
Control  Service  Provider. 

Finally,  the  Indirect  (Vendor  Pass- 
Through)  Circuit  Connection  Rider  to 
OPRA's  Subscriber  Agreement  would  be 
amended  to  relieve  controlled  data  feed 
subscribers  of  the  obligation  to  report 
device  counts  to  CM»RA.  Since  vendors 
and  Control  Service  Providers  are  or 
will  be  reqxured  to  provide  this 
information  to  OPRA.  there  is  no  need 
to  obtain  it  from  the  subscribers. 

III.  Summary  of  Comments 

As  noted  above,  the  Commission 
received  one  comment  letter.*  Reuters,  a 
vendor  that  distributes  OPRA 
information,  assumed  that  the  purpose 
of  the  amendment  was  to  replace  the 
indirect  access  fee  (paid  by  subscribers 
who  receive  an  uncontrolled  data  feed 
of  information  from  vendors)  with  a 
charge  to  vendors  who  control  the  data 
delivered  to  a  subscriber.  As  the  letter 
amendment  (cited  on  page  2  of  this 
order)  makes  clear,  only  data  control 
service  providers  who  ore  not  vendors 
will  be  required  to  enter  into  a  Data 
Control  Service' Agreement  and  pay  the 
Control  Service  Fee.  No  new  or 
additional  fees  are  to  be  imposed  on 
vendors  tmder  this  amendment. 

IV.  Discussion 

The  Commission  believes  the 
proposed  amendment  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  OPRA  and,  in 
particular,  with  Sections  llA(8)(lMCMii) 
and  (D)  of  the  Act  Sectkm 
1  lA(a)(l}(C)(ii)  provides  for  the 
availability  to  bndcers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities.  Section  llA(aKlKD)  provides 
for  the  Unking  of  all  markets  for 
qualified  securities  through 
communications  and  data  processing 
facilities  to  foster  effideocy,  enhance 
competition,  increase  the  information 
available  to  brokers,  dealers,  and 
investors,  facilitate  the  offoetting  of 
investor's  mders,  and  contribute  to  the 
best  execution  of  such  orders.  Further, 


the  Commission  believes  that  the 
amendment  is  consistent  with  Rule 
llAa3-2(c)(2)  in  that  it  is  appropriate  in 
the  pubhc  interest,  for  the  protection  of 
investors  and  the  maintenance  of  fpir 
and  orderly  markets,  to  remove 
impediments  to  and  perfect  the 
mechanisms  of,  a  national  market 
system. 

The  new  Data  Control  Service 
Provider  Agreement  and  accompanying 
fee  will  help  OPRA  to  assure  the 
reliability  and  integrity  of  the  service 
that  these  providers  ofier  OPRA 
customers.  The  Agreement  will  permit 
OPRA  to  know  the  exact  number  of 
entitlements  a  subscriber  has  arranged 
for  with  the  Control  Service  Provider. 
This  will  eliminate  the  need  for  the 
Indirect  Access  Fee,  currently  paid  by 
those  subscribers  who  receive  an 
imcontrolled  data  feed  whether  they 
have  one  entitlement  or  100.  The 
Control  Service  Fee,  payable  by  the 
Provider,  will  be  the  same  as  the  fee 
charged  to  vendors,  thus  promoting 
uniformity  and  equality  in  pricing 
options  information. 

It  is  therefore  ordered,  pursuant  to 
Section  llA(a)(3)(B)  of  the  Act,  that  the 
amendments  to  the  OPRA  Plan  be.  and 
hereby  are,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20a30-3(aK29). 
JonadMa  G.  Katz. 
Secretary. 

IFR  Doc.  94-26643  Filed  10-26-94;  S  45  ami 
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*Lattar  ban  Asdrew  McLaan.  Rcutcn.  to 
Secretary.  Ccnnmission  (September  9. 1994). 


(Release  No.  34-34877;  FHe  No.  SR-Amea. 
•4^1) 

Self-Regutatory  Orsanlzations;  Notic* 
of  FWng  and  immadlate  Eflaetfvaness 
of  Proposed  Rul*  Change  by  Hm 
American  Stock  Exehanga,  Inc. 
Relating  to  ttM  Designation  of 
Additionat  Equity  Oerhrativa  Sacuritias 
Pursuant  to  Exchange  Ruia  154, 
Commentary  .04<c) 

October  21. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exdiange  Act  of  1934 
("Act"),  15  U.S.C.  78s(bKl).  notice  is 
hereby  given  that  on  October  7, 1994, 
the  American  Stock  Exchange.  Inc. 
("Aroex"  or  "Exchange  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  UI 
below,  which  hems  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  designating  Standard 
&  Poor's  Depositary  Receipts  as  eligible, 
pursuant  to  Exchange  Rule  154, 
Commentary  .04(c),  for  stop  and  stop 
limit  orders  to  be  elected  by  quotation. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Rling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  disoissed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rules  131  and  154  allow 
stop  and  stop  limit  orders  ^  in  selected 
derivative  securities  to  be  elected  by  a 
quotation.^  provided  the  prior  approval 
of  a  Floor  Official  is  obtained.  Absent 
this  provision,  such  orders  could  only 
be  elected  when  a  transaction  in  the 
security  occurred  at  or  through  the  stop 
price,  notwithstanding  the  fact  that  the 
quoted  market  had  moved  through  the 
stop  price  as  a  result  of  trading  in  the 
underlying  security. 

Under  Exchange  Rule  154, 
Commentary  .04(c)(v),  provisions 
regarding  the  election  of  stop  and  stop 
limit  orders  are  only  applicable  to  such 
derivative  securities  as  are  designated 
by  the  Exchange  as  eligible  for  Siis 
treatment.  Currently,  only  index 
warrants  have  been  so  designated. '  The 
Exchange  had  previously  designated 


'  Stop  sell  orders  generally  are  entered  in  a  stock 
whose  price  has  increased  substantially  to  protect 
the  investor's  proflts  should  the  stock  price  decline. 
Similarly,  stop  buy  orders  generally  are  entered  by 
investors  with  short  positions  to  limit  losses  should 
the  stock  price  increase. 

'  A  stop  or  stop  limit  order  in  a  derivative 
security  is  elected,  i.e.,  becomes  a  market  or  limit 
order,  respectively,  when  the  quoted  market  for  the 
derivative  security  reaches  the  appropriate  stop  or 
.  stop  limit  price.  Once  elected,  the  specialist  treats 
the  orders  like  any  other  market  or  limit  order.  The 
specialist  must  execute  the  market  order  at  the  next 
best  market  price,  and  must  execute  the  limit  order 
at  the  limit  price  or  hold  the  order  on  his  limit  order 
book  until  the  limit  price  is  available. 

'  See  Securities  Exchange  Act  Release  No.  290673 
Mpril  10. 1991).  56  FR  15652  (April  17.  1994)  (File 
No.  SR-Amex-90-31). 


>  mericus  Trust  Units.  PRIMEs,  and 
£  CXDREs  as  eligible  as  well,  but  all  such 
a  Knirities  have  since  expired  and  are  no 
li  inger  traded. 

Accordingly,  the  Exchange  now 
designates,  pursuant  to  Exchange  Rule 
154,  Commentary  .04(c],  Standard  & 
F  oor's  Depositary  Receipts  <  as  eligible 
f(  ir  stop  and  stop  limit  orders  to  be 
e  ected  by  quotation.  These  derivative 
e  juity  securities  can  be  expected  to 
f  uctuate  in  price  based  on  changes  in 
8  1  underlying  stock  index,  and  are 
t  [erefore  appropriately  designated  as 
e  igible  for  election  of  stop  and  stop 

1  mit  orders  by  quotation. 

2  Statutory  Basis 

The  proposed  rule  change  is 
c  msistent  with  Section  6(b)  of  the  Act 
i  I  general  and  furthers  the  objectives  of 
S  action  6(b)(5)  in  particular  in  that  it  is 
c  ^signed  to  promote  just  and  equitable 
p  rinciples  of  trad»,  to  remove 
ii  npediments  to  and  perfect  the 
rsechanism  of  a  free  and  open  market, 
a  id,  in  general,  to  protect  investors  and 
t  le  public  interest. 

f .  Self-Regulatory  Organization's 
5  latement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
n  3  burden  on  competition. 

C .  Self-Regulatory  Organization's 
S  latement  on  Comments  on  the 
P  mposed  Rule  Change  Received  From 
A  'embers,  Participants  or  Others 

No  written  comments  were  soUcited 
o  •  received  with  respect  to  the  proposed 
n  lie  change. 

1 1.  Date  of  Effectiveness  of  the 

F  roposed  Rule  Change  and  Timing  for 

C  Dmmission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
ii  iterpretation  with  respect  to  the 
n  eaning,  administration,  or 
e  iforcement  of  an  existing  rule  of  the 
E  <change  and  therefore  has  become 
e  fective  pursuant  to  Section  19(b)(3)(A) 

0  the  Act  and  subparagraph  (e)  of  Rule 

1  )b-4  thereunder.  At  any  time  within 
6 )  days  of  the  filing  of  such  proposed 
n  lie  change,  the  Commission  may 

s  immarily  abrogate  such  rule  change  if 
il  appears  to  the  Commission  that  such 
a  ;tion  is  necessary  or  appropriate  in  the 
p  iblic  interest,  for  the  protection  of 
i  vestors,  or  otherwise  in  furtherance  of 
t  e  purposes  of  the  Act. 


•  The  product,  known  as  a  "SPDR,"  is  a  Portfolio 
D  positary  Receipt  ("PDR")  based  upon  the 
S  indard  &  Poor's  ("S&P")  500  Stock  Index.  The 
C  immission  approved  the  listing  and  trading  of 
SI  'DRs  in  Securities  Exchange  Act  Release  No. 
3  591  (December  11.  1992).  57  FR  60253  (December 
1  .  1992). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  urith  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
41  and  should  be  submitted  by 
November  17, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-26639  Filed  10-26-94.  8:45  ami 
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Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Increasing  the 
Share  Parameters  for  Orders  Entered 
Through  PER 

October  20. 1994. 

On  June  23. 1994,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
increase  the  share  parameters,  from 
5,099  to  30,099  shares,  for  orders 
entered  through  the  Exchange's  Post 
Execution  Reporting  (PER)  system. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34347  (July 
11. 1994),  59  FR  36238  (July  15, 1994). 


'  15  U.S.C.  78s(b)(l)  (1988). 
M7  CFR  240.19b-4  (1991). 
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No  comments  were  received  on  the 
proposal. 

llie  PER  system  provides  member 
firms  with  the  means  to  electronically 
transmit  equity  orders  up  to  volume 
limits  specified  by  the  Exchange 
directly  to  the  specialist's  post  on  the 
Exchange  Floor.  Market  and  marketable 
limit  orders  and  preopening  market 
orders  are  placed  on  the  specialist's 
electronic  book.  Once  the  PER  order  is 
executed,  the  system  transmits  the 
execution  report  directly  back  to  the 
member  firm. 

Currently,  the  PER  system  accepts  (1) 
up  to  5,099  shares  for  all  eligible  market 
and  limit  orders;  (2)  up  to  25,000  shares 
for  eligible  market  and  limit  orders  for 
Unit  Investment  Trust  securities  (such 
as  Standard  &  Poor's  Depositary 
Receipts);'  and  (3)  up  to  30,099  shares 
for  market  and  limit  round  lot  orders  for 
those  securities  included  in  the  S&P  500 
Index.* 

In  the  Amex  Approval  Order,  the 
Commission  granted  partial  accelerated 
approval  for  that  portion  of  the  instant 
filing  which  pertains  to  those  Exchange- 
Usted  equity  securities  included  in  the 
S&P  500  Index.  The  Commission  also 
stated  in  the  Amex  Approval  Order  that 
if.  after  three  months,  Uie  Exchange 
wishes  to  extend  the  PER  parameters  to 
all  other  Exdiange-Usted  equity 
securities,  then  it  has  the  option  to  do 
so.  During  the  three-month  pilot  the 
Exchange  has  had  an  opportunity  to 
observe  the  level  of  increased  utilization 
of  PER  and  factor  that  into  its 
assessment  of  how  best  to  implement 
the  parameter  increase  for  the  remainder 
of  the  Exchange-bsted  equity  securities. 
The  Exchange  represents  that  it  has  not 
experienced  any  systems  problems  in 
processing  the  additional  order  flow 
through  PER.  The  Exchange  now 
requests  an  extension  of  the  PER 
parameters  to  all  other  Exchange-listed 
emiity  securities.' 

The  Commission  finds  that  the 
Amex's  proposal  to  increase  the  PER 
share  parameters,  from  5,099  to  30.099, 
for  orders  of  the  remaining  Exchange- 
Usted  equity  securities  (i.e.,  equity 
securities  in  addition  to  those  included 


»  See  Securities  Exchange  Act  Retease  No.  32544 
Oune  29,  1993),  58  FR  36485,  July  7, 1993> 

*  See  Securitiee  Exchange  Act  Release  No.  34347 
Ouly  11, 1994),  59  FR  36238  (July  15, 1994) 
(granting  accelerated  approval  to  that  portion  of  the 
current  proposed  rule  change  e«  If  relates  to  Amex 
securities  in  the  S»P  500  Inde.x)  |"Amox  Approval 
Order"). 

'  See  letter  from  Ivonne  Nagy.  Specie)  Counsel. 
Amex,  to  Amy  Bilbi)a,  Conunission,  dated  October 
18, 1994.  The  letter  confirms  the  systems 
capabilities  tvid  the  Amtx's  inlentjon,  upon 
Commission  approval,  to  extend  the  increased  order 
size  that  may  be  routed  through  PER  to  all  other 
Exchange-listed  equity  securities  to  take  effect  on 
November  Ist. 


in  the  S&P  500  Index),  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  nj)e  change  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act  *  because  it 
will  facilitate  transactions  in  securities 
by  allowing  for  the  timely  transmission 
of  a  larger  number  of  orders  to  the  Amex 
floor.  The  proposal  will  also  result  in 
more  efficient  and  effective  market 
operations,  consistent  with  Section 
llA(a){l)(B)  and  will  further  the 
maintenance  of  fair  and  orderly  markets 
and  the  efiicient  execution  of  securities 
transactions  consistent  with  Section 
llAta)(l)(C)oftheAct.' 

Finally,  based  upon  representations 
from  the  Amex,  the  Commission  is 
satisfied  that  the  Exchange's  PER  system 
will  have  adequate  computer  processing 
capacity  to  acccunmodate  the  increased 
order  size  ehgibility.*  The  Commission 
notes,  however,  that  if  the  Exchange 
does  not  implement  the  expansicm  to  all 
Exchange-listed  equity  securities  within 
six  months  of  the  approval  date  of  this 
order,  then  it  cannot  so  implement 
without  demonstrating  to  the 
Commission  that  the  systems  capacity 
remains  adequate  to  facilitate  the 
additional  order  flow.« 

It  Is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-Amex-94- 
25)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  de)f>gated 
authority." 

fonadian  G.  Katz, 

Secretary. 

[FR  JDoc.  94-26642  Filed  10-26-94;  8  45  am| 
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of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Inc.  Relating 
to  its  Fee  Schedules 

October  20, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  30, 


1994,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  H  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  ewganization.  On 
October  14, 1994,  the  Exchange  agreed 
to  submit  the  instant  filing  for 
immediate  effectiveness  for  a  period  ef 
one  hundred  and  twenty  days 
commencing  with  the  date  of  filing. »    , 
The  Commission  is  publishing  this 
notice  to  solicit  ccmiments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Boston  Stock  Exchange  seeks  to 
amend  its  fee  schedules  pertaining  to 
transaction  fees. 

U.  Self-Regulatory  Organization's 
Statonent  of  the  Pnipoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  lexX 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
filing  is  to  amend  the  Exchange's  fee 
schedule  in  order  to  capitalize  on  the 
competitive  niches  that  the  Exchange 
currently  envoys  and  to  improve  the 
Exchange's  competitive  position.  The 
proposal  would  provide  a  $.25  per  trade 
credit  on  all  non-self-directed, 
electronically  routed,  Exchange 
executed,  trades  of  any  size.  For 
purposes  of  the  per  trade  credit,  "non- 
self-directed"  shall  mean  entered  by  a 
BEACON  subscriber  in  stocks  in  which 
the  routing  firm  has  no  aHiliation  with 
or  financial  interest  in  the  speciabst 


*15U.SC78f(b)(5)(1988). 
.  '  15  i;.S.C  78f(b)(5)  and  7aK-l  11988). 

*  See  note  5,  infra. 

'As  o(  the  date  of  this  ordnT.  the  Exchar^  has 
indicated  that  it  plans  to  expand  the  Increased 
parameters  for  PER  eligibility  on  November  1, 1994. 

'»15U.S.C78s(b)(2)(1988). 

"  1 7  CFR  200.30-3(8)112)  (1991). 


'Conversation  belwwn  lack  Fitzger.ild,  Exet  uv.\r. 
Vice  Presideut.  Boslon  SiocIl  Exchange,  and  Holly 
Smith.  Division  of  Market  Regulation.  Commi»!,iuii, 
on  October  14, 1994.  The  proposed  rule  change  will 
cease  to  be  effective  on  )anuary  30, 1995,  unless  '."le 
Conunission  approves  a  similar,  subeequrnt  fili.ng 
by  the  BSE  under  Ruie  19b-t.  or  disapproves  the 
instant  rule  tha.ige  prior  to  lanuary  30, 1995. 
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operation  registered  in  those  stocks.  The 
aggregate  credit  per  firm  shall  be  limited 


to  the  total  monthly  layoff  transaction 
fe^s  charged  to  that  firm. 2 


The  speciHc  new  language  is  as 
follows:  New  language. 


Trade 


Transaction  Fees 

Recording  and  Comparison  Charges 


•  Trades  up  to  and  including  2,000  shares  (all  trades  accumulate  for  volume  discounts) 

•  Trades  atx)ve  2.000: 

First  2.500  trades  per  month  > 

Next  2.500  trades  per  month  

Next  2,500  trades  per  month  

Over  7.500  trades  per  fTX>ntti  

Maximum  charge  per  side  (norxross) 

Maximum  charge  per  side  (cross) 

•  BEACON  subscriber  CredWs 

All  non-self-directed,  electronically  routed  trades  (djfedit  is  limited  to  total  monthly  layoff  trans- 
action fees) 


No  charge. 

8.29  per  100  shares. 

.25  per  100  shares. 

.15  per  100  shares. 

.05  per  100  shares. 

50.00. 

25.00. 

.25  per  trade. 


2.  Statutory  Basis 

The  statutory  basis  for  this  proposal  is 
Section  6(b)(4)  of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


sh  ould  file  six  copies  thereof  with  the 

S«  cretary.  Securities  and  Exchange 

C(  mmission,  450  Fifth  Street,  N.W., 

VM  ishington,  D.C.  20549.  Copies  of  the 

SI  jmission,  all  subsequent 

ar  lendments,  all  written  statements 

w  th  respect  to  the  proposed  rule 

cl  ange  that  are  filed  with  the 

C<  mmission,  and  all  written 

cc  mmunications  relating  to  the 

pi  jposed  rule  change  between  the 

C(  mmission  and  any  person,  other  than 

th  3se  that  may  be  withheld  from  the 

pi  blic  in  accordance  with  the 

pi  avisions  of  5  U.S.C.  552.  will  be 

av  ailable  for  inspection  and  copying  at 

th ;  Commission's  Public  Reference 

S<  ction.  450  Fifth  Street.  N.W.. 

\\  ashington,  D.C.  20549!  Copies  of  such 

fi  ng  will  also  be  available  for 

in  ipection  and  copying  at  the  principal 

of  ice  of  the  BSE.  All  submissions 

sh  3uld  refer  to  File  No.  SR-BSE-94-11 

ar  d  should  be  submitted  by  November 

i:,1994. 

'or  the  Commission,  by  the  Division  of 
M  irket  Regulation,  pursuant  to  delegated 
an  :hority. 

Jo  lathan  G.  Kaiz. 

Se  :retary. 

(F  t  Doc.  94-26641  Filed  10-26-94;  8:45  am] 
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National  Securities  Clearing 
Corporation;  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Chafige  Modifying  Comparison 
Procedures  for  Corporate  Bond  and 
Unit  Investment  Trust  Transactions 
and  Modifying  the  Fee  Structure  for 
Correction  Fees 

October  20,  1994. 

On  August  9. 1994,  the  National. 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-94-16)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
.  was  published  in  the  Federal  Register 
on  October  4.  1994.2  Nq  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change  on 
an  accelerated  basis. 

I.  Description 

Since  1993,  NSCC  has  been 
redesigning  its  bond  comparison  system 
to  accelerate  the  processing  [i.e., 
submission  and  comparison)  of  bond 
transactions  to  achieve  higher  rates  of 
trade  comparison  at  earlier  points  in  the 
comparison  process.^  NSCC  believes 
accelerated  processing  will  help  to 
increase  certainty  and  reduce  risk  in  the 
clearance  and  settlement  of  debt 
transactions.  The  first  phase  of  the 
redesign  process  enhanced  the 
processing  of  transactions  in  municipal 
securities  and  was  implemented  by 
NSCC  on  August  13.  iggs.-* 


'The  term  ••la>-ofr'  refers  to  any  trade  wherein  a 
specialist  is  eliminating  (or  decreasing)  a  position 
in  a  security  in  which  he  makes  a  market. 

'15  U.S.C.  78s(b)(Il  (1988). 


Securities  Exchange  Art  Release  No.  34729 
(Si  ptember  27,  1994),  59  FR  50634. 

NSCC  refers  to  this  system  as  the  Fixed  Income 
Trinsaction  System  CTITS"). 


*  For  a  detailed  description  of  the  municipal 
securities  phase  of  the  bond  comparison  system, 
refer  to  Securities  Exchange  Act  Release  No.  32747 
(August  13.  1993),  58  FR  44530  (File  No.  SR- 
NSCC-93-21  (order  approving  a  proposed  rule 
change  establishing  a  program  relating  to 


Federal  Register  /  Vol.  59,  No.  207  /  Thursday.  October  27.  1994  /  Notices 


54019 


The  primary  purpose  of  the  current 
proposed  rule  change  is  to  expand  the 
accelerated  comparison  system  to 
include  the  processing  of  transactions  in 
corporate  bonds  and  unit  investment 
trusts  ("UTTs").  The  proposed  rule 
change  also  permits  NSCC  to  provide 
comparison  services  for  baby  bonds  [i.e., 
corporate  bonds  having  a  par  value  of 
less  than  $1,000)  and  new  issue  trading. 
The  proposed  rule  change  also  modifies 
the  fee  structure  for  correction  fees. 

Under  the  proposed  rule  change,  the 
cutoff  time  for  submission  of  original 
trade  input  for  all  corporate  bond  and 
Urr  transactions  is  moved  from  1:00 
p.m.  on  the  day  following  trade  date 
("T+1")  to  2:00  a.m.  on  T+1.  These 
trades  will  be  reported  back  to  members 
by  8:00  a.m.  on  T+1.  Adjustments  to 
original  trade  input  will  have  to  be 
made  prior  to  the  time  specified  by 
NSCC  on  T+1,  which  will  be  6:00  p.m. 

In  addition,  NSCC  will  accept  trade 
input  for  trade-for-trade  processing  of 
corporate  baby  bonds.  If  transactions  are 
submitted  as  a  mixed  lot  [i.e., 
submissions  including  baby  bonds  and 
round  lots),  the  baby  bond  and  the 
round  lot  portions  of  the  transaction 
will  be  separated  by  NSCC  upon  input. 

At  the  option  of  members,  corporate 
bond  and  UIT  transactions  will  be 
compared  when  the  net  buy  side  and 
sell  side  aggregate  principed  amounts 
can  be  matched  for  a  particular  security, 
even  if  the  relevant  principal  amounts 
are  specified  in  more  than  one  buy  side 
and/or  more  than  one  sell  side 
submission,  if  the  transactions  would 
have  been  compared  had  such  buy  side 
and  sell  side  principal  amounts  each 
been  specified  on  a  single  submission. 

Because  correction  processing  occurs 
at  the  New  York  and  American  Slock 
Exchanges  and  at  the  National 
Association  of  Securities  Dealers  before 
the  trade  input  is  transmitted  to  NSCC, 
Add-by-Seller.  Delete-by-Seller.  Delete 
Add-by-Seller.  and  Delete-by-Buyer 
instructions  wrill  no  longer  be  accepted 
under  the  proposed  rule.*  This  change 
is  being  made  in  order  to  standardize 
correction  processing. 


*  For  a  complete  description  of  the  New  York 
Stock  Exchange,  American  Stock  Exchange,  and 
National  Association  of  Securities  Dealers 
correction  processing  systems,  refer  to  Securities 
Exchange  Act  Release  Nos.  26773  (Mav  1. 19B9).  54 
re  20227  [File  No.  SR-NYSE-89-03J  (order 
approving  the  New  York  Stock  Exchange's  system 
for  the  resolution  of  uncompared  transactions); 
28069  (May  29,  1990),  55  FR  23324  (File  No.  SR- 
AMEX-9O-01 1  (order  approving  the  Intra-Day 
Comparison  System  for  resolving  uncompared 
transactions);  and  28583  (November  1, 1990),  55  re 
46120  [File  No.  SR-NASD-fl9-25l  (order  granting 
accelerated  approval  of  amendment  to  proposed 
rule  change  relating  to  the  Automated  Oinnrmation 
Transaction  Service). 


NSCC  will  provide  compiarison 
services  for  corporate  bond  new  issue 
transactions  on  the  same  basic  terms 
and  conditions  as  it  currently  provided 
for  municipal  securities  transactions 
with  the  exception  of  syndicate 
takedown  processing.^  Original  trade 
input  for  new  issue  corporate  bond 
transactions  wiU  be  accepted  until  the 
third  day  prior  to  the  initial  settlement 
date  for  the  issue.  Original  input  may 
set  forth  either  (1)  a  final  settlement 
price  and  a  settlement  date  that  is  either 
the  initial  settlement  date  or  a  specified 
number  of  days  after  the  initial 
settlement  date  or  (2)  a  dollar  price. 
Original  trade  input  that  is  submitted 
between  three  and  five  days  prior  to  the 
initial  settlement  date  but  does  not  set 
forth  a  final  settlement  price  and 
settlement  date  or  does  not  set  forth  a 
dollar  price  will  be  treated  as  regular 
way  input.  Any  corporate  bond  new 
issue  transactions  that  remain 
uncompared  at  the  opening  of  business 
on  the  day  prior  to  the  initial  settlement 
date  will  be  deleted  from  NSCC's 
system.' 

In  addition,  NSCC's  fee  structure 
relating  to  correction  fees  is  being 
amended  to  reflect  that  correction 
capabilities  are  being  accelerated  in 
conformity  with  comparison 
capabilities.  These  fee  changes  conform 
all  bond  correction  fees  to  the  fees 
implemented  in  connection  vrith 
mimicipal  securities  transaction 
processing  in  that  participants  will  be 
charged  for  supplemental  input  on  or 
after  T+l.*  Currently,  NSCC  charges 
participants  for  supplemental  input 
relating  to  corporate  bond  and  UIT 
transactions  on  or  after  T+2.  In  addition, 
the  bond  system  correction  fees  for 
"don't  know"  and  "questioned  trade" 
input  is  being  deleted  because  NSCC  no 
longer  processes  such  transactions.  The 
proposed  rule  change  also  makes  certain 
conforming  changes  and  deletions  to 


•NSCC  defines  "new  issue"  transactions  in  this 
context  to  mean  transactions  which  are  to  settle  on 
the  initial  settlement  date  for  an  issue  or  which  are 
to  settle  a  specified  number  of  days  atter  the  initial 
settiertient  date. 

'This  means  mat  It  may  not  be  possible  to 
process  some  new  issue  transactions  through  the 
entire  range  of  available  trade  resolution  procedures 
prior  to  being  dropped.  In  the  extreme  case,  new 
issue  submissions  made  on  the  second  day  prior  to 
the  initial  settlement  date  that  do  not  compare  will 
be  dropped  without  any  opportunity  for  resolution. 
These  unresolved  trades  will  be  reported  on  a 
se|)arate  unresolved  trade  report,  and  any  trade 
dropped  without  the  opportunity  for  resolution  may 
be  resubmitted  after  the  initial  settlement  date. 

•For  a  detailed  description  of  NSCC's  correction 
fees  for  municipal  securities  transactions,  refer  to 
Securities  Exchange  Act  Release  No.  34193  (June 
10,  1994),  59  re  31284  [File  No.  SR-NSCC-94-081 
(notice  of  filing  and  immediate  effectiveness  of  a 
proposed  rule  change  modifying  N.SCC's  foe 
schedule  for  correction  fees). 


NSCC's  Procedures  in  order  to  reflect 
greater  uniformity  in  NSCC's  bond 
comparison  system  and  to  eliminate 
certain  language  which  has  become 
obsolete. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).«  Section 
17A(b)(3)(A)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  the 
proposed  changes  to  NSCC's 
comparison  procedures  should  help 
achieve  higher  rates  of  trade  comparison 
at  earlier  points  in  the  comparison 
process  and  thus  help  increase  certainty 
and  reduce  risk  in  the  clearance  and 
settlement  of  corporate  bond  and  UIT 
transactions.  Use  of  NSCC's  bond 
comparison  system  should  significantly 
improve  the  comparison  rate  for 
corporate  bonds,  baby  bonds,  and  unit 
investment  trusts  and  should  facilitate 
moving  from  a  five  business  day 
settlement  cycle  to  a  three  business  day 
settlement  cycle.'"  Moreover,  the 
Commission  believes  that  by  expanding 
the  bond  comparison  system  to  include 
corporate  bond,  baby  bond,  and  new 
issue  transaction  processing.  NSCC  is 
aiding  in  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

NSCC's  fee  structure  will  be  amended 
with  regard  to  correction  fees  to  reflect 
that  correction  capabilities  will  be 
accelerated  in  conformity  with 
comparison  capabilities.  The 
Commission  believes  tliat  these  changes 
to  NSCC's  fee  structure  are  appropriate 
and  in  conformity  with  Section 
17A(b)(3)(D)  of  the  Act  which  requires 
the  rules  of  a  clearing  agency  to  provide 
for  equitable  allocation  of  reasonable 
fees  among  its  participants." 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing  so 
that  NSCC  can  begin  utilizing  the  new 
comparison  procedu^s  for  trades 


■•15  use.  78q-Ub)(3)(F)  (1988). 

'"On  October  6.  1993.  the  Commission  adopt<sl 
Rule  15c6-l  under  the  Act.  which  establishes  three 
business  days  after  the  trade  date  instead  of  five 
business  days  as  the  standard  settlement  timeframe 
for  most  broker-dealer  transactions.  The  rule 
becomes  effective  June  1,  1995.  Securities  Exch^mgc 
Act  Release  No.  33023  (October  6. 1993),  58  re 
52891  (release  adopting  Rule  15c6-l). 

"  15  U.S.C.  78<l-l(b)(3)(D)  (1988). 


54020 
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executed  chi  October  21, 1984.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  accelerated  approval  will  allow 
NSCC  to  implement  the  new  procedures 
as  scheduled.  Additionally,  the 
Commission  does  not  anticipate  that  it 
will  receive  any  significant  negative 
comment  on  the  proposed  rule  change 
in  view  of  the  fact  that  no  comments 
have  been  received  to  date  by  the 
Commission  or  NSOC. 

m.  Conclusion 

Oa  the  basis  of  the  foregoing,  the 
Commissicm  finds  that  the  proposal  b 
consistent  with  the  requirements  of  the 
Act,  particularly  with  Sections 
17A(b)(3)(F)  and  17A(bK3)(D)  of  the  Act. 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-16)  be,  and  hereby  is, 
approved. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

lonadMn  G.  Katz. 

Secretary. 

(PR  Doc  94-26579  Filed  10-26-94: 8:45  am) 

BIUING  COM  W1^41-M 

Pnvestment  Company  Act  Release  No. 
20647;  International  Series  Release  No.  734/ 
812-6242] 

The  Chase  Manhattan  Bank,  N.A.; 
Notice  of  Application 

October  21. 1994. 

AGENCY:  Sectuitles  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANT:  The  Chase  Manhattan  Bank, 

Nj\.  ("Chase"). 

RELEVANT  ACT  SECTIONS:  Exemption 

requested  under  section  6(c)  horn  the 

provisions  section  17(f)  of  the  Act 

SUMMARY  OF  APPUCATION.  Chase  seeks  an 

order  to  enable  it  to  maintflin  foreign 

securities  and  other  assets  of  United 

States  registered  investment  companies 

for  which  Chase  serves  as  custodian  or 

subcustodian  in  the  custody  of  The 

Chase  Manhattan  Bank  (M)  Berhad 

("Chase-Malaysia"). 

FILING  DATE:  The  application  was  filed 

on  September  22, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 

issued  unless  the  SEC  orders  a  hearing. 


hi|< 
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erested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  ^C  by  5:30  p.m.  on 
Ni  tvember  14, 1994.  and  should  be 
ac  :ompanied  by  Proof  of  service  on 
Aeplicant,  in  the  form  of  an  affidavit  or. 
fo '  lawyers,  a  certificate  of  service. 
Hi  aring  requests  should  state  the  nature 
ofjthe  writer's  interest,  the  reascms  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
he  Bring  may  request  such  notification 
byi  writing  to  the  SEC's  Secretary. 

AqORESSES:  Secretary.  SEC,  450  Fifth 
St^t.  NW..  Washington.  DC  20549. 
A{  iplicant.  c/o  Daniel  L.  Goelzer.  Esq.. 
Bi  ker  &  McKenzie.  815  Connecticut 
A\  enue.  NW.,  Washington.  DC  20006. 

FO  n  FURTHER  INFORMATION  CONTACT:  H.R. 
Hj  Hock,  Jr.,  at  (202)  942-0564  or  Barry 
D.  Miller,  Senior  Special  Counsel,  at 
(21 12)  942-0564  (Division  of  Investment 
M  inagement.  Office  of  Investment 
C(  mpany  Regulation). 

SI  PPLEMENTARY  INFORMATION:  The 
fo  lowing  is  a  summary  of  the 
application.  The  complete  apphcation 
miy  be  obtained  for  a  fee  fi-om  the  SECs 
Public  Reference  Bremch. 

A]  ipUcant's  Representations  and  Legal 
A  lalysia 

I.  Chase  requests  exempt! ve  relief  for 
its  elf.  any  management  investment 
CG  mpany  registered  under  the  Act.  other 
th  m  an  investment  company  registered 
ui  der  section  7(d)  of  the  Act  (a  "U.S. 
Investment  Company"),  and  any 
custodian  for  a  U.S.  Investment 
C<  mpany  from  section  17(f)  of  the  Act. 
Tl  e  requested  exemption  would  let 
CI  ase,  such  U.S.  Investment  Company 
an  d  such  custodian  to  maintain  foreign 
se  :urities.  cash,  and  cash  equivalents 
(c(  (Uectively.  "Assets")  in  the  custody  of 
CI  ase-Malaysia,  an  indirect  subsidiary 
of|Chase  located  in  Malaysia.  For 
pi^rposes  of  the  application,  the  term 
"f  )reign  securities"  includes  (a) 
se  :urities  issued  and  sold  primarily 
oi  tside  the  United  States  by  a  foreign 
go  i/ernment.  a  national  of  any  foreign 
CO  untry.  or  a  corporation  or  other 
01  janization  incorporated  or  organized 
ui  der  the  laws  of  any  foreign  country, 
ar  d  (b)  securities  issued  or  guaranteed 
bj  the  Government  of  the  United  States 
or  by  any  state  or  any  poUtlcal 
su  }division  thereof  or  by  any  agency 
th  Jreof  by  any  entity  organized  under 
th }  laws  of  the  United  States  or  of  any 
sti  te  thereof  which  have  been  issued 
an  d  sold  primarily  outside  the  United 
St  ites. 


2.  Section  17(0  of  the  Act  requires 
every  registered  management 
investment  company  to  place  and 
maintain  its  securities  and  similar 
investments  in  the  custody  of  certain 
enumerated  entities.  Rules  17f-5  under 
the  Act  expands  the  group  of  entities 
located  outside  the  United  States  that 
are  permitted  to  serve  as  custodians  for 
the  Assets  of  registoed  management 
investment  companies.  Rule  17f-5 
defines  tlie  term  "EUgible  Foreign 
Custodian"  to  include  a  majority-owned 
direct  or  indirect  subsidiary  of  a 
qualified  U.S.  bank  or  bank-holding 
company  that  is  incorporated  or 
organized  under  the  laws  of  a  country 
other  than  the  United  States  and  that 
has  shareholders'  equity  in  excess  of 
$100,000,000  [U.S.  S  equivalent  or  U.S. 
$)  as  of  the  close  of  its  most  recently 
completed  fiscal  year.  Tbe  rule  defines 
the  term  "Qualified  U.S.  Bank"  to 
include  a  banking  institution  organized 
under  the  laws  of  the  United  States  that 
has  an  aggregate  capital,  surplus  and 
undivided  profit  of  not  less  than 
$500,000. 

3.  Chase  is  a  national  banking 
association  and  is  regulated  as  such  by 
the  Comptroller  of  the  Currency  under 
the  National  Bank  Act.  At  December  31, 
1993,  Chase  had  shareholders'  equity  in 
excess  of  $6.4  billion.  Thus.  Chase  is  a 
"QuaUfied  U.S.  Bank"  tmder  the 
requirements  of  Rule  17f-5,  since  it  is 

a  banking  institution  organized  under 
the  laws  of  the  United  States,  and  it  has 
aggregate  capital,  surplus  and  undivided 
profit  substantially  in  excess  of  the 
$500,000  minimiun  required  by  the  rule. 

4.  Chase  is  a  subsidiary  of  The  Chase 
Manhattan  Corporation,  a  Delaware 
company  that  provides  financial 
services  throughout  the  worid.  Through 
its  Global  Securities  Services  division 
("GSS"),  Chase  provides  custody  and 
related  services  to  global  institutional 
investors,  including  U.S.  mutual  funds. 
GSS  currently  has  over  $1,300  trillion  in 
assets  under  custody  at  various 
locations  throughout  the  world, 
including  its  branches  and  subsidiaries 
in  approximately  50  countries. 

5.  Chase  established  a  branch  in  Kuala 
Lumpur,  Malaysia  in  1964,  and 
currently  offers  custody  services  in 
Malaysia  through  that  branch.  However, 
imder  the  Malaysian  Banking  and 
Financial  Institutions  Act  1989,  Chase 
must  now  convert  its  branch  to  a  locally 
incorporated  entity.  To  comply  with 
Malaysian  law.  Chase  proposes  to 
transfw  all  the  activities  of  the  branch, 
as  well  as  its  personnel,  to  Chase- 
Malaysia. 

6.  Chase-Malaysia  will  be  wholly- 
owned  by  Chase  Manhattan  Overseas 
Banking  Corporation,  a  wholly-owned 


direct  subsidiary  of  Chase.  Chase- 
Malaysia  will  assume  the  assets, 
liabilities,  and  business  of  the  Chase 
Kuala  Lumpur  branch  and  will  be 
subject  to  the  supervision  of  Bank 
Negara  Malayasia  (the  central  bank  of 
Malaysia).  Chase-Malaysia  will  offer  the 
same  services  as  the  former  Chase  Kuala 
Lumpur  branch,  and  will  become 
subject  to  the  same  capital  and  reporting 
requirements  as  other  domestic  banks  in 
Malaysia. 

7.  Chase-Malaysia  will  satisfy  the 
requirements  (tf  rule  17f-5  insofar  as  it 
will  be  a  majority-owned  indirect 
subsidiary  of  Chase  and  will  he 
incorporated  and  organized  tmder  the 
laws  of  Malaysia.  Chase-Malaysia  will 
not,  however,  meet  the  $100  miUion 
minimum  shareholder's  equity 
requirement  of  rule  17f-5.  Accordingly, 
Chase-Malaysia  will  not  qualify  as  an 
"EUgible  Foreign  Oistodian"  under  the 
rule  and,  absent  exemptive  reUef,  could 
not  serve  as  custodian  for  the  Assets  off 
U.S.  Investment  Companies. 

8.  Where  custody  services  are 
required  in  Malaysia,  Chase  will  hold 
the  Assets  of  U.S.  Investment 
Companies  as  custodian  or 
subcustodian,  and  will  deposit  (or  cause 
or  permit  the  deposit  of)  the  Assets  with 
Chase-Malaysia  in  accordance  with  the 
arrangement  described  in  the  conditions 
below.  Chase-Malaysia  will  be  well- 
quaUfied  to  provide  custody  and 
subcustody  services  to  Chase,  U.S. 
Investment  Companies,  and  custodians 
for  U.S.  Investment  Companies,  since 
Chase-Malaysia  will  be  the  successor  to 
the  busiiMss  of  Chase's  Kuala  Lumpur 
branch,  which  is  expwienced  in 
providing  custody  services.  Under  the 
proposed  foreign  custody  arrangements, 
the  protection  afiforded  the  Assets  of 
U.S.  Investment  Companies  held  by 
Chase-Malaysia  would  not  be 
diminished  from  the  protection  afforded 
by  rule  17f-5. 

Applkant's  Conditions 

Chase  agrees  that  any  order  of  the  SEC 
granting  the  requested  relief  may  be 
conditioned  upon  the  following: 

1.  The  foreign  custody  arrangements 
proposed  regiuding  Chase-Malaysia  will 
satisfy  the  requirements  of  rule  17f-S  in 
all  respects  other  than  Chase-Malaysia's 
level  of  shareholders'  equity. 

2.  Chase  will  deposit  Assets  with 
Chase-Malaysia  otxly  in  accordance  with 
the  Custody  Agreement  and  the 
Subcustody  Agreement  described  in  (a) 
and  (b)  below.  The  Custody  and 
Subcustody  Agreements  will  remain  in 
efiiect  at  all  times  during  which  Chase- 
Malaysia  fails  to  satisfy  all  the 
requirements  of  the  rule. 
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(a)  The  Custody  Agreement  will  be 
between  Chase  and  the  U.S.  bvestment 
Company  (or  its  custodian).  In  that 
agreement.  Chase  will  undertake  to 
provide  custody  or  subcustody  services, 
and  the  U.S.  Investment  Company  (or  its 
custodian)  will  authorize  Chase  to 
delegate  to  Chase-Malaysia  such  of 
Chase's  duties  and  obligations  as  will  be 
necessary  to  permit  Chase-Malaysia  to 
hold  the  Assets  of  U.S.  Investment 
Companies  in  custody  in  Malaysia.  The 
Custody  Agreement  will  further  provide 
that  the  delegation  by  Chase  to  Qiase- 
Malaysia  wiU  not  reUeve  Chase  of  any 
responsibihty  to  the  U.S.  Investment 
Company  or  its  custodian  for  any  loss 
due  to  such  delegation,  and  that  Chase 
will  be  liable  for  any  loss  or  claim 
arising  out  of  or  in  coimection  with  the 
performance  by  Chase-Malaysia  of  the 
custody  services  to  the  same  extent  as 

if  Chase  had  itself  provided  the  custody 
services  under  the  Custody  Agreement. 

(b)  A  Subcustody  Agreement  will  be 
executed  by  Chase  and  Chase-Malaysia. 
Pursuant  to  this  agreement.  Chase  will 
delegate  to  Chase-Malaysia  such  of 
Chase's  duties  and  obhgations  as  would 
be  necessary  to  persdt  Chase-Malaysia 
to  hold  Assets  in  custody  in  Malaysia. 
The  Subcustody  Agreement  will 
exphcitly  provide  diat  (i)  Chase- 
Malaysia  is  acting  as  a  foreign  custodian 
for  Assets  that  belong  to  a  U.S. 
Investment  Company  pursuant  to  the 
terms  of  an  exemptive  order  issued  by 
the  SEC  and  (ii)  the  U.S.  Investment 
Company  or  its  custodian  (as  the  case 
may  be)  that  has  entered  into  a  Custody 
Agreement  will  be  entitled  to  enforce 
the  terms  of  the  Subcustody  Agreement 
and  can  seek  rehef  directly  against 
Chase-Malaysia.  The  Subcustody 
Agreement  will  provide  that  it  will  be 
governed  by  New  York  law. 

3.  Chase  currentfy  satisfies  and  will 
continue  to  satisfy  the  QuaUfied  U.S. 
Bank  requirement  set  forth  in  rule  17f- 
5(c)(3). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathaa  G.  Katz, 

Secretary. 

[FR  Doc.  94-26640  Filed  10-26-»«:  8:45  ami 
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SMALL  BUSMESS  AOMNTSTRATION 
[License  «  602A2-40311] 

Rand  SBIC.  Inc.;  Notice  of  Ucense 
Surrender 

Notice  is  her^y  given  that  Rand 
SBIC  Inc.  ("RAND'),  1300  Rand 
Building.  Buffalo,  New  YoriL  14203.  has 


surrendered  its  license  to  operate  as  a 
small  business  Investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  ("the  Act"). 
RAND  was  hcmaed  by  the  Small 
Business  Administration  on  May  5, 
1976. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  therexmder,  the  surrender 
of  the  license  was  accepted  on  October 
13, 1994,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  59.01 1 ,  Small  Busioess 
Investment  Companies) 

Dated:  October  20, 1994. 
Robert  D.StUhnaB. 

Associate  Administrator  for  Investment. 
(FR  Doc  94-26610  FUmi  10-26-94;  6;45  ami 
BILUNQ  COOC  MlS-tl-M 


[LIcenee  Na  OSAS-4221) 

River  Clti«s  CapHal  Fund  Umlttd 
PartnefsMp;  No«c«  of  Itsuanc*  of  a 
Small  Buainass  Investment  ComfMny 


On  August  12. 1994.  a  notice  was 
published  in  the  Federal  Kegtiter  (59 
FR  41549)  stating  that  an  application 
had  been  filed  by  River  Qties  Capital 
Furwl  Limited  Partnership.  221  East 
Fourth  St,  Suite  2250.  Qnciimati.  Ohio 
45202.  %vith  the  Smell  Business 
Administration  (SBA)  piusxiant  to 
§  107.102  of  the  Regulations  governing 
smaU  business  investment  companies 
(13  CFR  107.102  (1994))  for  a  boense  to 
operate  as  a  smaU  business  investment  . 
company.  Interested  parties  were  given 
until  cloee  of  business  September  12, 
1994  to  submit  their  comments  to  SBA. 
No  comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301  (c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considoed  the  appUcation 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0221  on 
September  26, 1994,  to  River  Qties 
Capital  Fund  Limited  Partnership  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Id  vestment  Companies) 

Dated:  October  20, 1994. 
Robert  D.  Stillman, 

Assoctote  Administrator  for  Investment. 
(FR  Doc  94-26612  Fiied  10-2fr-94: 8:45  am) 
BHUNG  COOC  saw  01  II 
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DEPARTMENT  OF  STATE 
[Public  NoltM  21031 

United  States  International 
Telecommunications  Advisory 
Commitlsa,  Telecommunications 
Development  Sector  (ITAC-D)  Group; 
Meeting 

The  Department  of  State  announces 
that  the  United  States  Interaational 
Telecommunications  Advisory 
Committee  (TTAC),  Telecommunications 
Development  Sector  (ITAC-D)  Group 
wall  meet  on  Wednesday,  November  16, 
1994,  in  Room  1207  from  9:30  a.m.  to 
1:00  p.m.  at  the  Department  of  State, 
2201  "C"  Street,  NW,.  Washington,  DC 
20520. 

The  agenda  for  the  ITAC-D  Group 
meeting  will  include  (1)  a  debrief  of  the 
Kyoto  Plenipotentiary  Conference  of 
September  IG-October  14,  as  it  may 
affect  the  work  of  the  ITU's 
Telecommunications  Development 
Sector,  with  particular  interest  on 
priorities,  and  strategic  policy  and 
planning  (-GL-)(-GL-)  a  debrief  of  the 
Ottawa  OTEL  (InterAmerican 
Telecommimications  Commission) 
meetings,  and  (3)  U.S.  preparatory 
efforts  and  organization  for  participation 
and  contributions  to  the  newly  formed 
TTV-D  Study  Groups  1  and  2.  The 
discussion  will  concentrate  on  items 
raised  in  ITU-D  Administrative  Circular 
No.  CA/1. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled.  If  you 
wish  to  attend  please  call  202-647-5233 
no  later  than  five  (5)  days  before  the 
meeting.  Enter  from  the  C  Street  Main 
Lobby.  A  picture  ID  will  be  required  for 
admittance. 

Dated:  October  1 7 , 1 994 . 
Doreen  F.  McGirr, 

Chair.  U.S.  ITAC  for  ITU- 
Telecommunications  Development  Sector. 
(FR  Doc.  94-26620  Filed  10-26-94;  8:45  am] 
BILUNQ  COOe  4710-«S-M 

[Public  Notic*  2104] 

Overseas  Security  Advisory  Council; 
Closed  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department- 
Overseas  Security  Advisory  Council  on 
Wednesday  and  Thursday,  November 
16-17, 1994,  at  the  Department  of  State. 
Washington,  DC.  Pursuant  to  Section 
10(d)  of  the  Federal  Advisory 
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Committee  Act  and  5  U.S.C.  552b  (c)  (1) 
and  (4),  it  has  been  determined  the 
neeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
jrivileged  commercial  information  will 
>e  discussed.  The  agenda  calls  for  the 
discussion  of  classified  and  corporate 
iroprietary /security  information  as  well 
IS  private  sector  physical  and 
)rocedural  security  policies  and 
jrotective  programs  at  sensitive  U.S. 
Soverrunent  and  private  sector  locations 
}verseas. 

For  more  information  contact  Marsha 
rhurman.  Overseas  Security  Advisory 
!>)uncil.  Department  of  State, 
A^ashington,  DC  20522-1003,  phone: 
202-663-0869. 

Dated:  October  18, 1994. 
AarV.  Mulvejr, 

Director  of  the  Diplomatic  Security  Service. 
FR  Doc.  94-26622  Filed  10-26-94;  8:45  am] 
W.LINO  COOE  471fr-24-M 


Public  Notice  2102] 

Shipping  Coordinating  Committee; 
Maritime  Safety  Committee  and 
ntemational  Conference;  Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
neeting  at  9:30  A.M,  on  Wednesday, 
lovember  30, 1994,  in  room  2415,  at 

.S.  Coast  Guard  Headquarters,  2100 
iecond  Street,  SW.,  Washington.  DC. 
.  'he  purpose  of  the  meeting  is  to  finalize 
>reparations  for  the  64th  Session  of  the 
Maritime  Safety  Conunittee  (MSG-64), 
ind  associated  bodies  of  the 
ntemational  Maritime  Organization 
IMO),  which  is  scheduled  for  December 
<-9, 1994  at  the  IMO  Headquarters  in 
^ondon.  At  the  meeting,  papers  received 
nd  the  draft  U.S.  positions  will  be 

<  iscussed. 

Among  other  things,  the  items  of 
)articular  interest  are: 

a.  Technical  assistance  subprogram  in 
1  tiaritime  safety. 

b.  Role  of  the  human  element  in 
1  tiaritime  casualties. 

c.  Prevention  and  abatement  of 
1  narine  pollution  incidents. 

d.  Survey  and  Certification 

e.  Existing  ships'  safety  standards 

f.  Reports  of  various  subcommittees 
Stability,  Load  Lines  and  Fishing 
'essel  Safety;  Life-Saving,  Search  and 
lescue;  Containers  and  Cargoes;  Fire 
'rotection;  Training  and  Watchkeeping; 

:  lafety  of  Navigation;  and  Bulk 

<  ;hemicals.) 

Members  of  the  public  may  attend 
1  lis  meeting  up  to  the  seating  capacity 
( f  the  room.  Interested  persons  may 
eek  information  by  writing  to  Mr.  Gene 


F.  Hammel,  U.S.  Coast  Guard  (G-Q), 
Room  2114,  2100  Second  Street  SW, 
Washington,  DC  20593-0001  or  by 
calling  (202)  267-2280.  ^ 

Dated:  October  18, 1994.  " 

Oiarln  A.  Mast. 

Chairman,  Shipping  Coordinating  Committee. 
IFR  Doc.  94-26621  Filed  10-26-94;  8:45  am] 
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[Public  Notice  2101] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
U.S.  Climate  Action  Report  (USCAR), 
September  1M4;  United  Nations 
Framework  Convention  on  aimate 
Change 

ACTION:  Notice  of  availability  of  USCAR 
and  public  comment  period. 

SUMMARY:  In  June  1992,  the  United 
States  signed  the  United  Nations  . 
Framework  Convention  on  Climate 
Change  (UNFCCC).  Pursuant  to  the 
reporting  requirements  xmder  Articles 
4.2  and  12  of  the  Convention,  the 
United  States  has  prepared  and 
submitted  the  U.S.  Climate  Action 
Report  (USCAR)  in  fulfilhnent  of  these 
requirements  to  the  UNFCCC 
Secretariat.  The  USCAR  provides  a 
description  of  the  current  U.S.  program 
designed  to  reduce  emissions  to  1990 
levels  by  the  year  2000.  TTie  information 
presented  in  the  USCAR,  together  with 
information  provided  by  other  Annex  I 
Parties  (developed  country  Parties  and 
Parties  with  economies  in  transition  to 
market  economies),  will  be  reviewed 
and  discussed  by  ^e  Parties  to  the 
UNFCCC  beginning  at  the  first  session 
of  the  Conference  of  the  Parties  in  early 
1995. 

In  keeping  with  international 
guidelines,  the  USCAR  provides  an 
inventory  of  current  U.S.  greenhouse  gas 
emissions  and  sinks,  estimates  effects  of 
current  mitigation  measiu«s  and 
policies  on  future  emissions  levels,  and 
describes  U.S.  involvement  in 
international  programs  including 
associated  financial  transfers  and 
contributions.  In  addition,  the  USCAR 
includes  a  discussion  of  U.S.  national 
circumstances  which  affect  its 
vulnerability  and  responses  to  climate 
change.  Information  on  adaptation 
programs  and  the  U.S.  Global  Change 
Research  Program,  the  largest  climate 
change  research  program  in  the  world, 
is  also  presented.  While  it  briefly 
discusses  the  future  direction  of  the  U.S. 
effort,  the  USCAR  does  not  seek  to 
identify  policies  or  measures  additional 
to  those  described  in  the  Climate  Action 
Plan,  announced  by  President  Clinton 


and  Vice  President  Gore  on  October  19. 
1993,  that  might  ultimately  be  taken  as 
the  United  States  continues  to  move 
forward  in  addressing  climate  change. 
SUPPLEMENTARY  INFORMATION:  In  June 

1992,  at  the  United  Nations  Conference 
on  Environment  and  Development  (the 
"E&nh  Summit"),  the  United  States 
signed  the  United  Nations  Framework 
Convention  on  Climate  Change 
(UNFCCC).  The  ulUmate  objective  of 
this  Convention  is  to:  "Achieve  •  •  • 
stabilization  of  greenhouse  gas 
concentrations  in  the  atmosphere  at  a 
level  that  would  prevent  dangerous 
anthropogenic  interference  with  the 
climate  system.  Such  a  level  should  be 
achieved  within  a  time- frame  sufficient 
to  allow  ecosystems  to  adapt  naturally 
to  climate  change,  to  ensure  that  food 
productions  is  not  threatened  and  to 
enable  economic  development  to 
proceed  in  a  sustainable  manner." 

It  has  been  predicted  that  human 
produced  greenhouse  gases  (primarily 
carbon  dioxide,  methane,  and  nitrous 
oxide)  will  cause  change  in  global 
average  climate  at  a  rate  that  could  iiar 
exceed  any  natural  change  that  has 
occurred  in  the  last  10,000  years. 
Although  there  are  imcertainties 
regarding  the  magnitude,  timing  and 
regional  patterns  of  global  climate 
change,  any  human-induced  change  that 
does  occur  is  not  likely  to  be  reversed 
for  decades— or  even  centuries — 
because  of  the  long  lifetimes  of  the 
greenhouse  gases  and  the  inertia  of  the 
climatic  system. 

In  accordance  with  the  UNFCCC's 
reporting  requirements  as  specified  in 
Articles  4.2  and  12,  the  United  States 
has  prepared  the  U.S.  Climate  Action 
Report  (USCAR)  and  submitted  it  to  the 
UNFCCC  Secretariat.  The  USCAR 
represents  the  United  States'  first  fcmnal 
conununication  to  the  Secretariat  under 
these  Articles. 

Content  of  die  USCAR 

The  USCAR  provides  a  background  to 
the  issue  of  global  climate  change  and 
describes  current  U.S.  efforts  to  reduce 
greenhouse  gas  emissions  to  1990  levels 
by  the  year  2000.  Following  the 
Introduction  and  Ox'erview  (chapter  1). 
the  report  begins  (in  chapter  2)  with  an 
analysis  of  United  States  national 
circumstances  which  affect  its 
vulnerability  and  responses  to  climate 
change.  These  circumstances  include 
natural  resources,  the  economy,  energy 
production  and  consvmiption,  governing 
institutions,  and  U.S.  policies  related  to 
climate  change. 

The  next  chapter  (chapter  3)  consists 
of  an  inventory  of  U.S.  greenhouse  gas 
emissions,  including  carbon  dioxide, 
methane,  nitrous  oxide,  and  HFC  and 


PFC  emissions.  Because  the  full  U.S. 
submission  includes  a  copy  of  the  EPA 
Report  "Inventory  of  U.S.  Greenhouse 
Gas  Emissions  and  Sinks  for  1990- 
1993".  the  USCAR  itself  provides  a 
summary  of  this  complete  inventory. 

Chapter  4  deals  with  the  specific 
actions  being  taken  to  reduce 
greenhouse  gas  emissions.  This  section 
is  drawn  from  the  material  contained  in 
the  1993  U.S.  Climate  Change  Action 
Plan.  As  with  the  emissions  inventory, 
a  detailed  supplement  was  also 
submitted  to  the  INC  Secretariat  on  this 
material.  That  docvunent,  "The  Climate 
Change  Action  Plan:  Technical 
Supplement,"  has  been  published 
separately  by  the  Department  of  Energy. 
The  1993  Action  Plan  aims  to  limit 
greenhouse  gas  emissions  while 
continuing  to  guide  the  U.S.  economy 
toward  enviroimientally  sound 
economic  growth  into  the  next  century. 
The  Plan  is  comprehensive,  as  it  targets 
all  greenhouse  gases  and  all  sectors  of 
the  economy  through  a  portfolio  of 
nearly  fifty  different  actions.  It  is 
designed  for  rapid  implementation  by 
building  on  existing  technologies, 
programs,  and  voluntary  efforts  to 
deliver  cost-effective  results.  It  is  a 
coordinated  federal  response,  involving 
several  government  agencies  working 
together,  and  was  developed  through  an 
interagency  process.  Tlie  Plan  is  being 
actively  monitored  to  ensure  that  it 
meets  the  President's  goals,  and  will  be 
modified  to  adapt  to  changing 
circumstances.  Finally,  the  Plan  lays  the 
foundation  for  an  international  response 
to  climate  change  through  the  United 
States  Initiative  on  Joint 
Implementation. 

The  combined  effect  of  the  U.S. 
actions,  assuming  1993  economic 
predictions  and  full  funding  of  all 
mitigation  measures,  would  reduce 
greenhouse  gas  emissions  to  1,459 
million  metric  tons  of  carbon  equivalent 
(MMTCE)  by  the  year  2000,  sli^tly 
below  the  1990  level  of  1 .462  MMTCE, 
Without  these  mitigation  policies, 
projected  net  greenhouse  gas  emissions 
would  rise  to  1,674  MMTCE.  Since 
these  policies  were  first  developed  and 
their  effects  projected,  economic  growth 
has  been  more  robust,  and  oil  prices 
lower  than  predicted  in  the  Action  Plan. 
These  differences  and  other  effects  on 
meeting  the  projected  emission 
reductions  of  the  Plan  are  now  being 
evaluated. 

Chapter  5  of  the  USCAR  examines  the 
potential  impacts  of  global  climate 
change  as  well  as  strategies  to  adapt  to 
any  such  change.  Both  adverse  and 
beneficial  consequences  of  climate 
change  are  plausible,  with  the  overall 
effect  depending  on  the  rate  and 


magnitude  of  change  and  the 
vulnerability  or  sensitivity  of  human 
and  natural  systems  to  such  changes. 
Possible  consequences  include  rising 
sea  levels,  coastal  zone  erosion,  shifts  in 
precipitation  patterns  (causing  either 
more  floods  or  droughts),  shifts  in 
agricultural  production,  and  increased 
stress  on  forest  ecosystems. 

Chapter  6  highlights  current  U.S. 
research  and  public  education  efforts 
regarding  climate  change.  The  U.S. 
Global  Change  Research 'Program,  the 
largest  climate  change  research  program 
in  the  world,  seeks  bo\h  to  expand 
knowledge  about  the  processes  that 
affect  climate  change  and  to  develop 
integrated  models  to  predict  these 
effects.  In  addition  to  basic  science 
research,  the  U.S.  is  promoting  research 
in  all  economic  sectfirs — including 
industry,  transportation,  housing,  and 
agriculture — to  develop  strategies  to 
reduce  emissions.  The  United  States  is 
coordinating  its  research  efforts  with 
both  international  organizations  and  on 
a  bilateral  basis  with  individual 
countries. 

To  ensure  that  the  public  has  a  solid 
understanding  of  the  science  of  climate 
change  and  the  consequences  of  policy 
options,  the  U.S.  is  also  continuing  to 
develop  its  efforts  to  coordinate  general 
education,  communication,  and 
information  programs  for  the  public 
Educational  outreach  programs  include 
GLOBE  (Global  Learning  and 
Observations  to  Benefit  the 
Environment)  for  K-12  students,  and 
Project  Earthlink,  a  long-term  effort 
targeting  community  leaders,  informal 
educators,  teachers,  students, 
journalists,  and  the  general  public 

International  activities  and 
cooperation  regarding  global  climate 
change  are  discussed  in  Chapter  7.  The 
Climate  Convention  requires  all  Parties 
to  communicate  a  national  inventory  of 
greenhouse  gas  enussions  and  sinks  and 
describe  measures  taken  to  implement 
the  convention.  To  help  developing 
countries  meet  this  commitment,  the 
U.S.  initiated  its  Country  Studies 
program  in  1992.  This  program  is 
providing  technical  and  financial 
support  to  developing  countries  and 
countries  with  economies  in  transition 
to  help  them  prepare  studies  to  address 
climate  change.  Chapter  7  also 
highlights  other  ways  in  which  the 
United  States  is  implementing  its 
financial  commitments  under  the 
Convention,  including  numerous  U.S. 
bilateral  mitigation  projects  as  well  as 
multilateral  cooperation  through  such 
organizations  as  the  Global  Environment 
Facility,  multilateral  development 
banks,  the  Organization  of  Economic 
Cooperation  and  Development,  the 


54024 


Federal  Register  /  Vol.  59.  No.  207  /  Thursday,  October  27.  1994  /  Notices 


International  Energy  Agency,  and  the 
Asia-Pacific  Economic  Cooperation 
organization. 

The  final  chapter  of  the  Climate  - 
Action  Report  addresses  ftiture  actions 
to  address  climate  change.  In  this 
chapter,  two  important  issues  are  raised: 
(1)  the  uncertainties  in  projecting  the 
effectiveness  of  current  actions  to  meet 
the  U.S.  domestic  commitment  to  return 
greenhouse  gas  emissions  to  their  1990 
levels  by  the  year  2000.  and  (2)  the  long- 
term  actions  that  must  be  taken  to 
address  global  warming — as  greenhouse 
gas  emissions  will  continue  to  rise 
beyond  the  turn  of  the  millenium. 

Preparation  of  the  Report 

The  U.S.  Climate  Action  Report  was 
prepared  in  a  broad  interagency  process, 
incorporating— to  the  greatest  extent 
possible — data  fit)m  all  relevant  sectors 
and  programs.  Preliminary  versions  of 
the  Report  were  circulated  to 
nongovernmental  organizations, 
including  environmental  and  business 
groups,  for  their  review  and  comment. 
Where  possible,  suggestions  received 
were  incorporated  into  this  text. 

Availability  of  the  Report 

Copies  of  the  U.S.  Climate  Action 
Report  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office  (GPO).  Post 
Office  Box  37082,  Washington,  DC 
20013-7082;  tel:  (202)  512-1800.  The 
publication  number  for  the  Report  is  0- 
16-045214-7.  In  addition,  GPO  will 
provide  copies  to  federal  depository 
libraries. 

The  text  of  the  U.S.  Climate  Action 
Report  will  also  be  available 
electronically  through: 

•  The  Federal  Bulletin  Board  Service 
(BBS)  of  the  U.S.  Government  Printing 
Office  which  can  be  reached  at  (202) 
512-1387.  The  Report  can  be  found  in 
the  Department  of  State  (DOS) 
environment  library  under  "global 
issues'*. 

•  The  Internet  via  gopher  to 
summit.fiu.edu  under  Department  of 
State  (DOS)  Reports. 

Public  Comment 

The  Framework  Convention  on    - 
Climate  Change  requires  that  Parties 
periodically  prepare  additional 
communications  on  their  actions  to 
address  climate  change.  It  is  the  U.S. 
intention  to  collect  comments  received 
on  this  first  submission  and  on  the  basis 
of  those  comments — and  additional 
actions  being  taken  within  the 
goverimient — to  prepare  additional 
documents  for  submission. 

For  this  reason,  while  the  timing  for 
subsequent  submissions  has  not  been 


determined,  written  comments  on  the 
U.S.  Climate  Action  Report  are  invited. 
iZonunents  should  be  submitted  to  the 
Department  of  State  no  later  than 
December  30. 1994.  Comments  or 
}uestions  should  be  directed  to:  Mr. 
Daniel  A.  Reifsnyder,  Director.  Office  of 
lobal  Change.  Room  4329-A, 
Department  of  State.  2201  C  Street, 
M.W..  Washington.  D.C.  20520-7818; 
elephone:  (202)  647-4069;  fax:  (202) 
547-0191. 

Dated:  October  12, 1994. 
Vmbassador  Elinor  Constable, 

\ssistant  Secretary,  Bureau  of  Oceans  and 
hternational  Environmental  and  Scientific 
\ffairs^. 

FR  Doc.  94-26628  Filed  10-26-94;  8:45  am] 
tILUNG  CODE  4710-0»-M 


JEPARTMENT  OF  TRANSPORTATION 

■ederal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
lulemaking  Advisory  Committee; 
Meeting 

iGENCY:  Federal  Aviation 
administration  (FA A),  DOT. 
iCTION;  Notice  of  meeting. 


I  UMMARY:  The  FAA  is  issuing  this  notice 
0  advise  the  public  of  a  meeting  of  the 
Ixecutive  Committee  of  the  Federal 
Lviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
ATES:  The  meeting  will  be  held  on 
lovember  15,  1994,  at  10  a.m.  Arrange 
Dr  oral  presentations  by  November  4. 
994. 

i  DDRESSES:  The  meeting  will  be  held  at 

t  le  General  Aviation  Manufacturers 

i  association.  1400  K  Street.  NW.,  Suite 

(  01,  Washington,  DC.  10  a.m. 

f  OR  FURTHER  INFORMATION  CONTACT: 

I  liss  Jean  Casciano.  Federal  Aviation 

Administration  (ARM-25),  800 

I  idependence  Avenue.  SW., 

\  Washington,  DC  20591,  telephone  (202) 

i  67-9683;  fax  (202)  267-5075. 

5  UPPLEMENTARY  INFORMATION:  Pursuant 

t )  section  10(a)(2)  of  the  Federal 

i  dvisory  Committee  Act  (Pub.  L.  92- 

^  B3;  5  U.S.C.  App.  II),  notice  is  hereby 

I  iven  of  a  meeting  of  the  Executive 

C  ommittee  to  be  held  on  November  15, 

1 994,  at  the  General  Aviation 

I  lanufacturers  Association,  1400  K 

£  treet.  NW..  Suite  801.  Washington,  DC, 

1  D  a.m.  The  agenda  will  include: 

•  An  update  on  the  FAA  Regulatory 
Iieview. 

•  A  status  report  on  the  revision  of 
t  le  ARAC  procedures. 

•  A  review  of  the  September  "all 
h  mds"  meeting. 


•  A  follow-up  on  open  action  items. 

•  Notable  comments  on  specific 
issues. 

•  Other  business. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  November  4. 1994.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  October  21. 
1994. 

Chris  A.  Christie, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 

|FR  Doc.  94-26609  Filed  10-26-94;  8:45  am) 

BILLING  COOE  4910-1  »-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Smith  County,  TX 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  new 
location  highway  project  in  Smith 
County,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Mack.  P.E..  Acting  District  Engineer. 
Federal  Highway  Administration.  Room 
826.  Federal  Building.  300  East  8th 
Street,  Austin.  Texas  78701.  Rodolfo  J. 
Rivera.  P.E..  Director  of  Transportation 
Planning  and  Development,  Texas 
Department  of  Transportation.  P.O.  Box 
2031.  Tyler.  Texas  75710. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDOT). 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  the  southern  section  of  Loop 
49,  an  approximately  40  mile 
circumferential  controlled  access 
highway  around  the  urbanized  area  of 
Tyler  in  Smith  County,  Texas.  The 
southern  section  of  the  proposed  Loop 
49  extends  from  State  Highway  155  to 
State  Highway  110  in  southern  Smith 
County.  The  length  of  the  project  varies. 
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depending  on  the  selected  alternative, 
from  approximately  15.3  kilometers  (9.5 
miles)  to  18.5  kilometers  (11.5  miles). 
The  proposed  action  is  intended  to 
provide  access  and  increased  mobifity 
to  the  southern  Tyler/Smith  County 
area;  to  alleviate  traffic  congestion  on 
existing  roadways  in  urbanized  Smith 
County;  and  to  provide  a  safer,  more 
convenient  route  for  traffic  travelling 
through  the  Tyler  area. 

Alternatives  to  the  proposed  action  to 
be  discussed  in  the  EIS  consist  of  (1) 
taking  no  action;  and  (2)  improving 
existing  roadways  in  the  urbanized 
areas  of  Smith  County.  The  build 
alternatives  include  three  alternative 
alignments  along  new  location  rights-of- 
way  connecting  State  Highway  155  to 
State  Highway  110. 

Impacts  caused  by  the  construction 
and  operation  of  Loop  49  will  vary 
according  to  the  alternative  alignments 
utilized.  Generally,  impacts  would 
include  the  following:  transportation 
impacts  (construction  detours, 
construction  traffic,  and  mobility 
improvement),  air  and  noise  impacts 
from  construction  equipment  and 
operation  of  the  roadway,  water  impacts 
from  construction  area  and  roadway 
stormwater  runoff,  impacts  to  waters  of 
the  United  States  including  wetlands 
fit)ra  right-of-way  encroachment,  and 
impacts  to  residents  and  businesses 
based  on  potential  relocations. 

Letters  describing  the  proposed  action 
and  soUdting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  the  proposal.  A 
Major  Investment  Study  has  been 
completed  in  compUance  with  the 
Intermodal  Surface  Transportation 
Efficiency  Act.  In  addition,  several 
meetings  have  been  held  by  the  Loop  49 
Steering  Committee,  composed  of 
representatives  of  local  governments, 
agencies,  and  interested  organizations 
and  citizens.  A  public  meeting  was  held 
on  October  13, 1994,  at  Robert  E.  Lee 
High  School  in  Tyler,  Texas,  at  which 
public  comments  on  the  proposed 
action  and  alternatives  were  requested. 
In  addition,  a  pubhc  hearing  will  be 
held  after  publication  of  the  Draft  EIS. 
PubUc  notice  will  be  given  of  the  time 
and  place  of  the  hearing.  The  Draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 


directed  to  the  FHWA  or  TxDOT  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  October  20, 1994. 
John  R.  Mack, 

Acting  District  Engineer. 

|FR  Doc.  94-26618  Filed  10-2fr-94;  8:45 ami 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  EA92-041;  Notice  1] 

General  Motors  Pickup  Truck  Defect 
Investigation;  Public  Proceeding 
Scheduled 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  initial  decision  and 
pubhc  meeting. 

SUMMARY:  NHTSA  will  hold  a  pubUc 
meeting  beginning  at  10:00  a.m.  on 
December  6, 1994  regarding  the  initial 
decision  by  the  Secretary  of 
Transportation  that  certain  pickup 
trucks  and  other  vehicles  manufactured 
by  General  Motors  Corporation  (GM) 
contain  a  defect  that  relates  to  motor 
vehicle  safety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Berhn,  Director,  Office  of  Public 
and  Consimier  Affairs,  National 
Highway  Traffic  Safety  Administration. 
400  Sevendi  Street.  SW,  Washington, 
DC  20590;  (202)  366-9550. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  49  U.S.C.  30118(a)  (formerly  section 
152(a)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966.  as  amended, 
15  U.S.C.  1412(a)),  Secretary  of 
Transportation  Federico  Pefia  has  made 
an  initial  decision  that  model  year 
1973-1991  full-sized  GM  pickup  trucks 
and  cab-chassis  equipped  with  fuel 
tanks  mounted  outboard  of  the  frame 
rails  contain  a  defect  that  relates  to 
motor  vehicle  safety. 

The  rationale  for  this  initial  decision 
is  set  forth  in  the  Engineering  Analysis 
(EA)  Report  for  EA92-041.  The  entire 
report,  as  well  as  the  complete  record  on 
which  the  initial  decision  is  based,  are 
available  for  inspection  during  working 
hours  (9:30  a.m.  to  4:00  p.m.)  in 
NHTSA's  Technical  Reference  Library. 
Room  5108,  400  Sevendi  Street,  SW, 
Washington,  DC  20590.  That  record 
consists  of  the  pubhc  files  for  EA92-041 
and  Defect  Petition  (DP)  92-016.  The 


Executive  Summary  of  the  EA  Report  is 
set  out  below. 

Engineering  Analysis  Report — 
Executive  Suimnaiy 

This  Engineering  Analysis  was 
opened  on  December  8,  1992,  as  a  result 
of  granting  a  petition  &x)m  the  Center  for 
Auto  Safety  (CAS)  and  Public  Citizen  to 
"initiate  a  defect  investigation  into  and 
recall  all  Chevrolet/CMC  full-sized 
pickups  (C/K-series)  with  fuel  tank(s) 
"  •  *  mounted  outboard  of  frame 
rails."  The  objective  of  the  investigation 
was  to  determine  whether  certain  model 
year  1970-1991  Chevrolet  and  CMC 
full-sized  pickup  trucks  contain  a  defect 
that  poses  an  unreasonable  risk  to 
safety,  related  to  the  danger  of  fires 
following  crashes,  with  primary  focus 
on  side-impact  crashes.  In  the 
investigation,  the  National  Highway 
Traffic  Safety  Administration's 
(NHTSA)  Office  of  Defects  Investigation 
(ODI)  conducted  analyses  of  real-world 
accident  data  and  performed  laboratory 
crash  tests  of  the  subject  and  peer 
vehicles.  ODI  also  addressed  questions 
related  to  the  compliance  of  these  trucks 
with  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  301.  "Fuel 
System  Integrity."  Additionally.  ODI 
examined  whether  the  fuel  tanks  and 
related  components  on  the  trucks  were 
unduly  affected  by  corrosion  that  could 
make  them  more  likely  to  be  involved 
in  a  fire. 

On  April  9. 1993.  ODI  sent  a  recall 
request  letter  to  General  Motors 
Corporation  (GM),  recommending  that 
GM  conduct  a  safety  recall  on  GM 
trucks  with  fuel  tanks  mounted  outside 
the  frame  rails  (subject  vehicles).  That 
letter  was  based  on  two  principal 
factors: 

1 .  Real-world  accident  data  in  the 
Fatal  Accident  Reporting  System 
(PARS)  indicate  that  there  is  an 
increased  risk  of  fatality  caused  by  fire 
in  side-impact  crashes  involnng  the 
subject  vehicles  compared  to  1973-1987 
Ford  full-sized  pickup  trucks.  That 
increased  risk  led  to  an  estimate  that,  in 
1993.  an  additional  5-6  fatalities  would 
occur  in  side-impact  crashes  involving 
the  subject  vehicles  compared  to  what 
would  occur  if  those  trucks  had  the 
same  side-impact  fire  performance  as 
full-sized  Ford  pickups. 

2.  Laboratory  crash  tests  corroborated 
the  findings  bhm  the  real-world 
accident  data  analysis.  That  is,  in 
certain  comparable  side-impact  crash 
tests.  GM  fuel  tanks  leaked  and  Ford 
tanks  did  not.  Further,  these  tests  used 
instrumented  test  dummies.  Dummy 
measurements  indicate  that  humans 
could  have  survived  the  crash  forces  at 
the  impact  speeds  at  which  the  subject 
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vehicles  leaked.  While  these  speeds  are 
well  in  excess  of  the  impact  speed 
specified  in  FMVSS  No.  301,  the  resulte 
indicate  the  increased  fire  risk  in  the 
GM  trucks  in  crashes  that  are  otherwise 
siirvivable. 

GM  provided  an  extensive  amount  of 
data  and  arguments  in  response  to  the 
recall  request  letter.  ODl  has  completed 
an  exhaustive  review  and  analysis  of  the 
CM  submissions  and  has  conducted  a 
variety  of  additional  analyses  associated 
with  issues  involved  in  this 
investigation.  These  include: 

•  An  assessment  of  the  effect  of 
corrosion  on  fiiel  tank  leakage  and  fire 
performance  in  the  subject  vehicles; 

•  An  analysis  of  non-fatal  bum 
injuries  in  side-impact  crashes 
involving  the  subject  vehicles; 

•  An  in-depth  review  of  all  available 
police  accident  reports  and  other 
records  of  side-impact,  fire-involved 
&tal  crashes  involving  the  subject 
vehicles  to  assess  the  crash  conditions 
and  severity  of  each; 

•  An  update  of  thaFARS  analysis 
that  led  to  the  April  9. 1993  recall 
request  letter; 

•  An  analysis  of  the  reasonableness  of 
GM's  decision  to  design  the  subject 
vehicle  with  side-mounted  fuel-tanks, 
given  what  GM  knew  about  the  safety 
risks  associated  with  that  design  and  the 
availability  of  feasible  alternative 
designs;  and 

•  An  analysis  of  the  information 
about  the  risk  of  post-crash  fuel  leaks 
that  became  available  to  GM  during  the 
time  the  subject  vehicles  were  being 
manufactured. 

Principal  Findings 

•  A  review  of  GM  submissions,  as 
well  as  ODI  testing,  indicates  that  there 
are  no  data  on  which  to  conclude  that 
the  GM  trucks  to  which  FMVSS  No.  301 
applied,  when  new,  did  not  comply 
with  the  standard. 

•  There  are  no  data  to  indicate  a 
relationship  between  fuel  tank  corrosion 
and  increased  fire  risk  in  the  subject 
vehicles,  either  in  side  impacts  or  in 
noD-crash  incidents. 

•  Apart  horn  the  basic  decision  to 
locate  the  fuel  tanks  of  the  subject 
vehicles  outside  of  the  frame  rails,  many 
of  the  specific  features  of  the  design  of 
the  fuel  storage  system  and  the 
surrounding  area  have  increased  the 
likelihood  of  posbcrash  fuel  fires  in  the 
subject  vehicles. 

•  Based  on  a  review  of  1979-1993 
accident  data  reflecting  the  performance 
of  fulh-sized-pickups  in  side-impact  fatal 
crashes  involving  fire,  occupants  of  the 
subject  vehicles  experienced  2.8  times 
as  many  fire-related  fatalities  (i.e., 
fatalities  in  crashes  in  which  a  fire 


c  ccutred)  per  milliab  registered  vehicle- 
)  Bars  as  occupants  of  Ford  pickiq>s  and 
2 .5  times  as  many  as  occupants  of 
I  odge  pickups.  Where  the  PARS  code 
i  idicated  that  the  most  harmful  event 
(  4HE)  of  the  crash  was  fire,  the  GM-to- 
i  ord  occupant  fatality  per  million 
r  igistered  vehicle-years  ratio  is  3.4  to  1, 
a  tid  the  GM-to-Dodge  ratio  is  6.1  to  1. 

•  Real-world  accidents  data  do  not 
s  jpport  GM's  contention  that  GM  and 
F  ord  pickup  trucks  have  comparable 

s  de-impact  fire  performance  and  that 
c  ifiierences  in  driver  demographics  and 
c  river  behavior  explain  the  difference  in 
t|ie  rates  of  fire-related  and  MHE-fire 
fttalities  in  side-impact  crashes  for  the 
(  M  and  Ford  pickups.  This  is 
c  emonstrated  by  the  tremendous 
I  iduction  in  the  rate  of  MHE-fire  side- 
i  npact  fatahties  that  occurred  after  GM 
E  loved  the  fuel  tanks  for  these  pickups 
i  iside  the  frame  rails  in  model  year 
1988. 

•  Contrary  to  GM's  contentions,  the 
MHE  coding  in  FARS  is  a  reUable 
indicator  of  the  number  of  fataUties 
a^ually  caused  by  fire, 

I  •  FARS  data  indicate  that,  if  past 
t^nds  continue,  there  would  be 

approximately  five  additional  fatalities 
ue  to  fire  in  side-impact  crashes  in 
^94  compared  to  what  would  occur  if 
'  e  subject  vehicles  had  the  same  side- 
pact  fire  performance  as  Ford  full- 
zed  pickups. 

•  Reports  of  non-fatal  bum  injuries 
dicate  that,  if  past  trends  continue, 
ere  would  be  three  to  four  additional 

on-fatal  bum  Injuries  in  1994  in  side- 
pact  crashes  involving  the  subject 
hides  compared  to  the  Ford  pickups. 
Laboratory  crash  data  indicate  that, 
certain  impact  speeds  and 
oonfigurations,  the  subject  vehicles  will 
1  iak  fiiel  in  side  impacts,  while 
comparable  Ford  pickups  will  not. 

•  While  the  crash  severities  in  fatal 
s  ;de-impact.  fire-involved  crashes 

i  ivolving  the  subject  vehicles  are  far  in 
e  xcess  of  the  severity  specified  in 
i  MVSS  No.  301,  they  are  generally  less 
t  lan  the  severities  that  result  in  fires  in 
f  ital  side-impact  crashes  invohing  the 
f  ord  pickups. 

•  GM  was  aware  at  the  time  it 

(  esigned  the  subject  vehicles  in  the 
« arly  1970s  that  side-mounted  fuel  tank 
(  esign  presented  an  increased  risk  of 
I  ost-crash  fuel  fed  fires  in  side  impacts, 
c  ompared  to  the  risk  associated  with 
c  ther  feasible  alternative  designs. 
I  loreover,  GM  obtained  additional 
i  iformation  demonstrating  the 
i  icreased  risk  associated  with  the  side- 
I  lounted  tanks  during  the  15-year 
I  eriod  the  subject  vehicles  were  in 
roduction. 


Principal  Conclusions 

•  The  increased  risk  of  death  and 
injury  from  fire  in  side-impact  crashes 
involving  the  subject  vehicles  is  a  result 
of  the  design  of  their  fuel  storage 
system,  primarily  the  location  of  the 
fuel  tanks  outside  of  the  fttune  rails, 
supplemented  by  other  features  of  the 
design. 

•  Given  the  state  of  the  art  at  the  time 
and  GM's  awareness  of  the  likely 
consequences,  it  was  unreasonable  for 
GM  to  design  the  subject  vehicles  with 
fuel  tanks  outside  the  frame  rails. 

•  The  increased  safety  risk  due  to 
post-crash  fires  in  the  subject  vehicles  is 
unreasonable. 

Therefore,  on  the  basis  of  the  entire 
investigative  record,  I  have  initially 
decided,  pursuant  to  49  U.S.C  30118(a) 
(formerly  section  152(a)  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act), 
that  the  subject  vehicles  contain  a  defect 
that  relates  to  motor  vehicle  safety. 

[End  of  Executive  Suirunaiy] 

Pursuant  to  49  CFR  554.10.  a  pubfic 
meeting  will  be  held  beginning  at  10:00 
a.m.,  on  Tuesday,  December  6. 1994  in 
Room  2230,  Department  of 
Transportation  Building.  400  Seventh 
Street,  SW,  Washington,  DC.  at  which 
time  GM  and  all  other  interested 
persons  will  be  afibrded  an  opportunity 
to  present  information,  views,  and 
arguments  on  the  issue  of  whether  the 
vehicles  covered  by  this  initial  decision 
contain  a  safety-related  defect.  NHTSA's 
Deputy  Administrator,  Christopher  A. 
Hart,  will  preside  at  that  pubUc  meeting. 

Interested  persons  are  invited  to 
participate  in  this  proceeding  through 
written  and/or  oral  presentations. 
Persons  Mrishing  to  make  oral 
presentations  are  requested  to  notify  Ms. 
Judy  Taylor,  Office  of  Defects 
Investigation.  National  Highway  Traffic 
Safety  Administration,  Room  5326,  400 
Seventh  Street.  SW,  Washington,  DC 
20590  (202)  366-2850,  before  the  close 
of  business  on  November  28, 1994.  Such 
persons  should  indicate  the 
approximate  amoimt  of  time  their 
presentation  is  expected  to  take  and 
whether  they  will  need  any  audio-visual 
equipment.  Written  comments  may  be 
submitted  to  the  same  address  and  must 
be  received  not  later  than  the  beginning 
of  the  meeting  on  December  6, 1994. 

Authority:  49  U.S.C  30118(a). 

Issued  on:  October  21, 1994. 
Federico  Peiia, 
Secretary  of  Transportation . 
|FR  Doc.  94-26650  Filed  10-26-94;  8:45  am) 
BHUNQ  COOE  laiO-St-M 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

CDelegatlon  Order  No.  206  (Rev.  7n 

Delegatton  of  Authortty 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

SUMMARY:  Authority  to  approve  the 
interception  of  verbal  wire  and  non-wire 
conunimications  in  Criminal 
Investigation. 

EFFECTIVE  DATE:  September  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Allen,  CPK3:R,  Room  7030, 1111 
ConstituGon  Ave.,  NW.  Washington,  DC 
20224.  telephone  202-622-5688  (not  a 
toll-free  call). 

Pursuant  to  the  Authority  vested  in 
the  Commissioner  of  Internal  Revenue 
by  Department  of  the  Treasiu^  Order 
150-10  and  in  accordance  with  a 
Memorandum  fixtm  the  Attorney 
General  to  the  Heads  and  Inspectors 
General  of  Executive  Department  and 
Agencies  (dated  November  7. 1983).  the 
authority  to  approve  the  interception  of 
verbal  wire  and  non-wire 
communications  with  the  consent  of  at 
least  one  party  to  the  communication  is 
hereby  delegated  as  follows: 

1.  TTie  Deputy  Chief  Inspector,  the 
Assistant  Chief  Inspector  (Internal 
Security);  and  the  Director  and  Deputy 
Director,  National  Operaticms  Division 
(Criminal  Investigation)  are  authorized 
to  approve  the  intrarception  of  non- 
tel^hone  conversations  in  all  criminal 
investigations  conducted  by  the  Internal 
Revenue  Service  pursuant  to  the 
requirements  set  out  in  the  Attorney 
General's  November  7. 1983, 
nmnorandum. 

2.  Regional  Inspectors  may  approve 
interception  of  non-telephone 
conversaticNis  when  exigent 
circumstances  preclude  obtaining  jmor 
written  approval  from  an  otherwise 
designated  official. 

3.  The  Director,  Office  of 
Investigations  (Internal  Security): 
Assistant  Regional  Inspectors  (Internal 
Security);  Division  Chiefs,  Criminal 
Investigation;  and  the  Director  and 
Deputy  Director,  National  Operations 
Division  (Criminal  Investigation)  are 
authorized  to  approve  the  interception 
of  telephcme  conversations  in  all 
criminal  investigations  conducted  by 
the  Internal  Revenue  Service. 

4.  Criminal  Investigators  (GS-1811 
series)  of  the  Internal  Security  or 
Criminal  Investigation  functions,  or 
persons  acting  imder  the  direction  of 
Criminal  Investigators,  are  authorized  to 
use  monitoring  equipment  to  intercept 
verbal  wire  and  non-wire 


communicatioDs  when  apfxoved  by 
delisted  officials  in  this  DelegatioD 
Order. 

5.  This  authority  may  not  be 
redelegated. 

6.  Delegation  Order  No.  205  (Rev.  6). 
efiective  January  19. 1994.  is 
superseded. 

Dated  October  13, 1994. 
James  McGuveiu, 

Acting  Chief  Compliance  Officer. 

(FR  Doc.  94-26570  Filed  10-26-94;  8:45  am| 
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UNITED  STATES  INFORMATION 
AGENCY 

Freedom  Support  Act— NtS  Secondary 
School  Initiative  for  School  Linkages 

ACTION:  Notice — ^Request  for  proposals. 

SUMMARY:  The  Office  of  Qtizen 
Exchanges.  Division  of  the  NIS 
Secondary  School  Initiative,  of  the 
United  States  information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  an  assistance  award  to  t^onduct 
exchanges  through  the  multiple 
secondary  school  linkage  program  with 
select  countries  of  the  NIS.  The 
countries  are  Russia.  Belarus.  Ukraine. 
Kazakhstan,  and  Uzbekistan.  PuUic  or. 
private  mm-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  either  to 
enhance/expand  existing  linlcagRs  or  to 
develop  new  school  linkage  programs. 
Both  models  are  described  in  the 
guidelines  section  of  this  soUdtation. 
Applicants  may  submit  a  proposal  for 
only  one  of  the  two  models.  All 
submissions  must  contain  an  Educator 
(teacher  and/or  administrator)  exchange 
component  AND  a  Student  exdiange 
component.  Approximately  one  third  of 
the  grants  awarded  will  be  to  promote 
the  development  of  new  link^es. 
Organizations  asking  for  USIA  funding 
for  previously  established  Unkages  must 
demonstrate  the  value  frfthe  linkages  to 
the  NIS  Secondary  School  Initiative 
program  as  well  as  show  evidence  that 
the  linkage  is  designed  to  outlast  USIA 
funding. 

Overall  funding  and  grant  making 
authority  for  this  program  is  contained 
in  the  Freedom  Support  Act  (Pub.  L. 
102-391).  These  exchanges  represent 
part  of  the  activities  for  the  NIS 
Secondary  School  Initiative  and  are 
subject  to  the  availabihty  of  funding  for 
the  Fiscal  Year  1995  program.  Proposals 
for  programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package. 


ANNOUNCaiENrilMIE  AND  NUMBER:  AU 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/P- 
95-25.  This  is  a  request  for  proposals 
for  reciprocal  exchanges  based  on 
multiple  school  linkages.  Requests  for 
proposals  in  support  of  other  programs 
under  the  aegis  of  the  NIS  Secondary 
School  Initiative  are  published 
separately. 

DATES:  Deadline  for  proposals:  h\\ 
copies  must  be  received  at  the  U.S. 
InformaticHi  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Wednesday. 
December  21, 1994.  Faxed  documents 
will  not  be  accepted,  nor  will 
documents  p>ostmarked  on  Wednesday. 
December  21, 1994  but  received  at  a 
later  date.  It  is  the  responsibility  of  each 
applicant  to  ensure  that  proposak  are 
received  by  the  above  deadline.  Subject 
to  the  availability  of  funding,  grants  will 
be  awarded  April  1, 1995  for  exchanges 
to  begin  after  August  1 ,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  NIS 

Secondary  School  Division,  E/PY,  Room 
314,  U.S.  Information  Agency.  301  4th 
Street,  S.W.,  Washington.  D.C.  20547. 
telephone:  (202)  619-6299;  Fax:  (202) 
619-5311;  e-mail  irome@usia.gov  to 
request  a  Solicitation  Package,  which 
includes  more  detailed  award  criteria, 
all  application  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget  For  specific  questions  or 
concerns  regarding  the  solicitation. 
contact  USIA  Program  Officer  Diana 
AronsoiL  Interested  applicants  should 
read  the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  USIA  or  submittii\g  their 
proposals.  Once  the  RFP  deadUne  has 
passed,  representatives  of  the  USIA  and 
the  Division  of  NIS  Secondary  School 
Initiative  may  not  discuss  this 
compeUtion  in  any  way  with  applicants 
until  after  the  Bureau  proposal  review 
process  has  been  completed. 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  SoUcitation 
Package  and  send  only  complete 
applications  to:  U.&  Information 
Agency  Ref.:  E/P-95-25,  Office  of 
Grants  Management.  E/XE,  Room  336. 
301  4th  Street.  S.W.,  Washington,  D.C 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"should  be  interpreted  in 
the  broadest  sense  arid  encompass 
differences  including  but  not  limited  to 
race,  gender,  ethnicity,  religion. 
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geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  stongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle. 

Overview:  The  purpose  of  this 
program  is  to  link  a  network  of  U.S. 
secondary  schools  with  a  network  of 
schools  in  one  or  more  NIS  countries  to 
serve  as  the  basis  for  exchanges  of 
Educators  and  Students  during  the 
academic  year.  The  USIA's  main 
objective  is  to  foster  interaction  between 
American  and  foreign  participants. 
Proposals  should  demonstrate  how 
participants  will  interact  in  a  way 
which  encourages  the  exchange  of  ideas 
and  promotes  mutual  understanding  in 
both  the  short-  and  long-term.  The 
Unkages  between  networks  of  secondary 
schools  in  the  U.S.  with  networks  of 
schools  in  the  NIS  must  occur  through 
at  least  three  main  program 
components:  (1)  the  Exchange  of 
secondary  school  educators  between  the 
U.S.  and  participating  NIS  countries;  (2) 
the  exchange  of  secondary  school 
students,  and  14  to  17  years  of  age, 
between  the  US.  and  participating  NIS 
coimtries;  and,  (3)  the  establishment  of 
institution-building  ties  between  the 
schools  in  the  networks. 

Guidelines:  This  solicitation  is  for  two 
separate  models  of  multiple  secondary 
school  Unkages  between  networks  of 
schools.  Applicants  must  submit  a 
proposal  for  only  one  of  the  two  models. 
The  proposal  should  state  clearly  which 
model  is  being  used.  In  both  models, 
each  network,  one  in  the  U.S.  and  one 
in  the  NIS,  should  consist  of  a  minimum 
of  three  schools. 

Model  A  is  designed  to  enhance  and 
expand  existing  linkages  between  a 
network  of  U.S.  secondary  schools  and 
a  network  of  secondary  schools  in  one 
or  more  of  the  countries  listed  above. 
USIA  funding  may  not  be  used  to 
supplant  existing  private  sector  funding. 
Applicants  must  indicate  how  activities 
have  been  funded  in  the  past  and  how 
the  activities  will  be  expanded  with 
assistance  from  USIA.  The  U.S. 
recipient  of  the  grant  is  responsible  for 
recruiting/ selecting/organizing  a 
minimum  of  three  U.S.  secondary 
schools  to  form  the  U.S.  network, 
strengthening  an  existing  working 
relationship  with  an  organization  or 
agency  of  government  in  the  NIS 
responsible  for  a  network  of  schools 
there,  and  linking  the  two  networks 
through  three  main  components  of  the 
program:  Educator  exchange,  Student 
exchange,  and  Institution-building 
hnks. 

Adodel  B  is  designed  to  encourage  the 
development  of  new  links  whereby  the 
U.S.  network  that  does  not  have  existing 


lin  cs  to  secondary  schools  in  the  NIS 
wi  1  be  matched  with  an  NIS  network 
ch(  isen  by  USIA.  Proposals  must  rank- 
or<  er  participating  NIS  countries  where 
th<  applicant  would  like  to  establish 
lin  cages.  The  U.S.  recipient  of  the  grant 
is  1  esponsible  for  recruiting/selecting/ 
organizing  a  network  composed  of  a 
mum  of  three  U.S.  secondary 

ools,  agreeing  to  form  partnership 
a  NIS  network  selected  by  USIA, 
linking  the  two  networks  through 
main  components  of  the  program: 

icator  exchange.  Student  exchange, 
anfl  Institution-building  links. 

1  a  some  special  cases,  applicants  who 
an  involved  in  existing  linkage  activity 
ma  y  request  that  USIA  select  new 
scl  ools  and  networks  in  the  NIS  for  a 
pn  iposed  expanded  linkage.  In  this  case, 
th(  applicant  should  rank-order  the 
pn  ferred  countries  to  be  considered  for 
linkage.  Depending  on  availability  of 
suitable  matches,  USIA  will  select  the 
NI  >  network  or  school  and  inform 
ap  >licant  of  the  match. 

'or  both  Model  A  and  Model  B,  the 
U.  5.  recipient  of  the  grant  w^ill:  Design 
th(  overall  plan  which  integrates  the 
thi  ee  components  of  the  linkage, 
m{  nage  all  travel  arrangements, 
logistics,  passports,  visas,  etc.,  provide 
competent  and  informed  escorts  for 
student  groups,  and  distribute  and 
ac  ount  for  grant  funds. 

^posals  must  address  other 
esj  ential  operations  of  the  program 
in«  luding  the  incorporation  of  a  feasible 
pli  n  to  establish  communication 
(th  raugh  computer  linkages  and  other 
fo]  ms  of  correspondence)  and  the 
fo]  [nation  of  a  solid  working 
Te.  Jtionship  between  the  partner 
sc  lools  before  the  student  groups  arrive 
in  he  host  country. 

Recipients  of  the  assistance  award  are 
rei  ponsible  for  ensuring  the  selection  of 
ex  ;hange  participants  who  are  suitable 
foi  the  program.  Participants  (both 
Ec  ucators  and  Students)  from  the  U.S. 
an  i  the  NIS  countries  should  represent 
a  1  road  array  of  backgrounds  to  give 
gri  ater  understanding  to  the  culture  and 
so  ;iety  as  a  whole.  Selection  of 
ini  tividual  participants  from  the  U.S. 
an  1  the  NIS  in  the  exchange 
CO  nponents  of  the  program  must  be 
m<  rit  based;  the  proposal  should 
de  scribe  the  mechanisms  used  for 
pa  -ticipant  selection. 

Partnerships  should  have  an  existence 
be  ^ond  the  scope  of  this  initiative;  that 
is,  there  should  be  an  inherent  reason 
fo;  their  linkage  apart  from  the 
av  lilability  of  grant  funds.  Competitive 
pr  )posals  demonstrate  this  linkage  and 
th  ( types  of  activities  (follow-on)  that 
w  11  continue  after  the  grant  has 
ex  jired. 


Applicants  should  be  familiar  with 
the  "General  Provisions"  of  J-1  visa 
regulations.  The  Agency  will  process 
the  IAP-66  forms  for  travel  to  the  U.S. 
Applicant  must  arrange  for  basic  health 
and  accident  insurance  coverage  of 
exchange  participants  while  they  are  on 
exchange. 

Please  refer  to  the  Program  Objectives, 
Goals,  and  Implementation  section  of 
the  Solicitation  Package  for  greater 
detail  regarding  the  design  of  the 
component  parts  as  well  as  other 
program  information. 

Imposed  budget:  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  There  must  be-* 
simimary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget.  All 
program  costs  should  clearly  indicate 
whether  they  cover  U.S.  or  NIS 
participants. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Please  refer  to  the  POGI  and  Proposal 
Submission  Instructions  sections  of  the 
Solicitation  Package  for  complete 
budget  guidelines  and  format 
instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  oHicers  for  advisory  review.  All 
eligible  proposals  also  will  be  reviewed 
by  the  Agency  contracts  office,  as  well 
as  the  pertinent  USIA  area  office  and  the 
USIA  post  overseas,  where  appropriate. 
Proposals  mayHje  reviewed  by  the  Office 
of  the  General  Counsel  or  by  other 
Agency  elements.  Funding  decisions  are 
at  the  discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originahty, 
substance  (particularly  in  academic/ 
educational  aspects),  precision,  and 
relevance  to  Agency  mission. 

2.  Pmgram  planning:  Detailed  agenda 
and  relevant  work  plan  should 
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demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  individual 
and  institutional  linkages. 

5.  Support  of  diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

6.  Institutional  capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  record/ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

6.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  continued 


follow-on  activity  (vrithout  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events.  Proposal  should  demonstrate 
how  activity  will  contribute  to 
institution-building  in  the  NIS. 

9.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
program,  both  as  the  activities  unfold 
and  at  the  end.  USIA  recommends  that 
the  proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  for  use  in 
linking  outcomes  to  original  project 
objectives.  Award-receiving 
organizations/institutions  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-partner  country 
relations:  Proposed  projects  will  be 
reviewed  by  USIA's  geographic  area 
desk  officer  and  overseas  officers  to 
assess  the  relevance  to  program  need, 
potential  impact,  and  significance  in  the 
partner  country(ies). 


13.  Selection  process:  Proposals 
should  provide  a  specific  plan  to  ensure 
a  selection  based  on  merit  and  should 
include  detailed  criteria  for  selection  of 
U.S.  and  NIS  teacher  and  administrator 
as  well  as  U.S.  and  NIS  student 
participants. 

Notice 

Thcterms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
February  15. 1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  October  19. 1994. 

John  P.  Loiello, 

Associate  Director,  Educational  and  Cultural 
Affairs. 

IFR  Doc.  94-26456  Filed  10-26-94;  8;45  am| 
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Sunshine  Act  Meetinc  s 


This  section  of  the  FEDERAL  REGtSTER 
contains  notices  of  meetings  piMished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  562b<e)<3). 


FARM  CREOrr  AOMMttSTRATION 

Fann  Credit  Administration  Board; 
Amendment  to  Sunshine  Act  Meeting 

SUMMARY:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C. 
552b(e)(3)).  the  Farm  Credit 
AdministratioQ  gave  notice  on  October 
12, 1994  (59  FR  51668)  of  the  regular 
meeting  of  the  Farm  Credit 
Administration  Board  (Bo^d) 
scheduled  for  October  13, 1994.  This 
notice  is  to  amend  the  agenda  by 
removing  an  item  from  the  closed 
session  oif  that  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003.  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  v^rere  open  to 
the  pubKc  (umited  space  available),  and 
parts  of  this  meeting  vren  closed  to  the 
public.  The  closed  session  of  the  agenda 
for  October  13. 1994.  is  amended  as 
follows: 

Qoaad  Session  * 

A.  New  Business 
2.  Other 

a.  Proposed  FY  1996  Budget 

Dated:  October  21, 1994.  , 

Floyd  Fithian, 

Acting  Secretary.  Farm  Credit  Administmtion 
Board. 

*  Session  closed — Exempt  pursuant  to  5  •• 
U.S.C  552b(c)(9). 

IFR  Doc.  94-26738  Filed  10-25-94;  11:47 

am) 

BILLINC  CODE  67C5-01-P 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  94-2620G. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  October  27,  1994,  at  10:00 
a.m.,  meeting  open  to  the  public. 
THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 
AGENDA:  Advisory  Opinion  1394-30: 
Edward  D.  Feigenbaum  on  behalf  of 
Conserxation  Concepts.  Inc.  (continued 
from  meeting  of  October  20, 1994). 


tU  rE  AND  TIME:  Tuesday,  November  1, 

19  J4  at  10:00  ajn. 

PL  UX:  999  E  Str^,  N.W..  Washington. 

D. :. 

ST  ^TUS:  This  meeting  wilt  be  closed  to 
th(  I  public. 

ITE  MS  TO  BE  DISCUSSED: 

(  ompliance  matters  pursuant  to  2  U.S.C 
S4J7g, 

.  Ludits  conducted  pursuant  to  2  U.S.C 
S^  I7g.  §43«(b},  and  Title  26,  U.S.C. 

fatters  concerning  participation  in  civil 
ac  ions  or  proceedings  and  arbitration. 

1  itomal  personne)  rules  and  procedures  or 
ms  Iters  affecting  a  particular  employee. 

DA  IE  AND  TIME:  Thursday.  November  3, 

19  Mat  10:00  a.m. 

PL  ICE:  999  E  Street,  N.W:.  Washington, 

D.I  I  (Ninth  Floor). 

STi  kTUS:  This  meeting  will  be  open  to  the 

pu  )lic. 

ITE  MS  TO  BE  OISCUSSO): 

I  brrection  and  Approval  of  Minutes. 

I  inal  Approval  of  the  National  Voter 
Rei  jstntiaa  Pbrm. 

I  eguktion: 

J ICFL  Rnlamak  ing-  Summary  of  Comments 
an(  Draft  Final  Rules; 

Cai  tdidata  Debates  (11 CFR  liai3. 114.4(f)) 
Cai  tdidate  Appearances  on  Educational 

Iistitution  Premises  (11  CFR  114.4(c)(7)) 
Voting  Records  (11  CFR  114.4(c)(4)) 
Voter  Guides  (11  CFR  114.14(c)(5)) 
Vo  er  Drives  (11  CFR  114.4(d)  and 

1 14.3(c)(4)) 
Vo  er  Communications  (11  CFR  114.4(c)(2), 

(D)  > 

i  administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Raft  Harris.  Press  Officer,  Telephone: 

(2(  2)  219-4155. 

De  ores  Hardy, 

Ac  ninistrative  Assistant. 

IFI  Doc.  94-26788  Filed  10-25-94;  3:09  pmj 

BHJ  ING  COOe  t71S-01-M 


SE  tURITIES  AND  EXCHANGE  COMMISSION 

llotice  is  hereby  given,  pursuant  to 
th(  provisions  of  the  Government  in  the 
Su  ishine  Act.  Pub.  L.  94-409,  that  the 
Se  lurittes  and  Exchange  Commission 

1  hold  the  following  meetings  during 
th^  week  of  October  31, 1994. 

k.n  open  meeting  will  be  held  on 
Tu  jsday,  November  1, 1994,  at  10:00 
in  Room  1C30.  A  closed  meeting 

1  be  held  on  Wednesday,  November 

994,  at  10:00  a.m. 

lommissioners.  Counsel  of  the 
Cc  ninissioners,  the  Secretary  to  the 


a.r  I 

wi 

2, 
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Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  oae  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting; 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday. 
November  1, 1994.  at  10:00  a.m..  will 
be: 

1.  Consideration  of  whether  to  adopt  Rule 
3al2-ll  under  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act^  exempting  debt 
securities  listed  on  a  national  securities 
excban^  from  the  lestrlctiaii*  ob  bonowing 
of  Section  8(a)  ud  most  oltbe  proxy, 
shareholder  cenununicatk»s.  uid 
iafaimatioa  statement  rules  of  Sections  14(a), 
14(b),  and  14(c)  of  the  Exchanga  Ad.  In 
addition,  consideration  of  whether  to  adopt 
amendments  providing  for  the  automatic 
effectiveness  of  Form  8-A  registration 
statements  for  hsted  debt  securities  and  the 
elimination  of  the  filing  fee  associated  with 
Form  8-A  registration  statements  for  listed 
debt.  For  further  information,  please  contact 
Beth  Stekler  at  (202)  942-0190;  with  regaid 
to  issues  relating  to  the  proxy  rules  or  Form 
8-A,  contact  )oseph  P.  Babits  at  (202)  942- 
2910. 

2.  Consideration  of  whether  to  propose 
amendments  that  would:  (l)  Expand  the 
categories  of  legal  proceedings  involving 
directors,  executive  officers,  controlling 
persons,  significant  shareholders  and 
specified  others,  required  to  be  discussed  in 
various  filed  documents;  (2)  extend  the 
reporting  period  for  such  disclosure  from  the 
current  five  years  to  10  years;  (3)  conform 
provisions  of  forms  and  schedules  that 
currently  require  disclosure  of  legal 
proceedings:  ar.d  (4)  add  legal  proceedings 
disclosure  provisions  to  rep.istrafion 
statement  forms  used  by  registered 
investment  companies.  For  further 
information,  please  contact  )im  Budge  ;'.i 
(202)  942-2846. 

3.  Consideration  of  whether  to  issue  a 
concept  release  requesting  comments  on 
modernization  of  the  regulation  of  publii  - 
utility  holding  companies.  The  concept 
release  relates  to  the  Commission's  thorouj^h 
reevaluation  of  the  Public  Utility  Holding 
Company  Act  of  1935  as  a  result  of 
developments  in  recent  years.  For  further 
information,  please  contact  )oanne  C. 
Rutkowski  at  (202)  942-0545. 
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The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
November  2. 1994,  at  10:00  a.m.,  will 
be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Settlement  of  injunctive  action. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7Q70. 

Dated:  October  24, 1994. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-26696  Filed  10-24-94;  4:25  pm) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  af© 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Registar 
Vol.  59,  Na  207 

Thursday,  October  27.  1994 


(  n  page  51426,  in  the  first  column, 
un<  er  entry  5.,  the  Docket  No.  should 
reafl  "(Docket  No.  ER94-1677-0001". 


ttLL  NO  COOE  1$0S-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ER94-1673-000,  et  al.] 

PECO  Energy  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Correction 

In  notice  document  94-24964 
beginning  on  page  51425  in  the  issue  of 
Tuesday,  October  11, 1994  make  the 
following  conection: 


OE  >ARTMENT  OF  ENERGY 

Fetjeral  Energy  Regulatory 
Coi  nmlssion 

(D0(  ;l(et  No.  RP94^2(MX)(q 

Pro  Msed  Changes  in  FERC  Gas  Tariff; 
Boi  ndary  Gas,  Inc. 

Co^  -ection 

Ii  notice  document  94-24969 
app  saring  on  page  51431  in  the  issue  of 
Tue  sday,  October  11, 1994  the  Docket 
No.  was  omitted  and  should  read  as  set 
fort  1  above. 

WLU  10  COOE  1S0641-O 


SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^729;  File  No.  SR4ISCC- 
94-161 

Self  Regulatory  Organizations: 
National  Securities  Clearing 
Corportation;  Notic*  of  FiHng  of 
Proposed  Rule  Change  Modtfying 
Comparison  Procedures  for  Corporate 
Bond  and  UnH  investment  Trust 
Transactions  and  Modifying  th«  Fee 
Structure  for  Correction  Fees 

Correction 

In  notice  document  94-24517 
beginning  on  page  50634  in  the  issue  of 
Tuesday,  October  4, 1994  make  the 
following  correction: 

On  page  50636,  in  the  first  column, 
above  the  FR  Doc.  line,  the  signature 
was  omitted  and  should  read  as  set  forth 
below. 

Mai^garet  H.  McFarland, 
Deputy  Secretary. 

BIIUNO  CODE  160641-0 


Thursday 
October  27.  1994 
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Part  II 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 


21  CFR  Part  600 
Adverse  Experience  Reporting 
Requirements  For  Licensed  Biologicai 
Products;  Rnai  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  600 
[Ooclwt  No.  8SN-060ei 
RIN  0905-AB53 

Adverse  Experience  Reporting 
Requirements  for  Licensed  Biologicai 
Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  to  require  manufacturers  of 
licensed  biological  products  (hereinafter 
referred  to  as  licensed  manufacturers)  to 
report  to  FDA  within  15  working  days 
all  adverse  experiences  associated  with 
the  use  of  a  biological  product  that  are 
both  serious  and  tmexpected;  any 
significant  increase  in  the  frequency  of 
a  serious,  but  expected  adverse 
experience;  periodically,  all  other 
adverse  experiences;  and  product 
distribution  and  disposition  data.  FDA 
is  taking  this  action  to  provide  a 
mechanism  under  which  Ucensed 
manufacturers  would  inform  the  agency, 
on  a  timely  basis,  of  any  unanticipated 
safety  problems  with  marketed 
biological  products. 
EFFECTIVE  DATE:  This  regulation  is 
effective  December  27, 1994. 
ADOfESSES:  Copies  of  Form  FDA-3500A 
may  be  obtained  from  the  Center  for 
Biologies  Evaluation  and  Research 
(HFM-210),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
fluite  200N,  Rockville,  MD  20852-1448. 
Additional  copies  of  the  form  may  be 
obtained  from  the  ConsoUdated  Forms 
and  Publications  Distribution  Center, 
3222  Hubbard  Rd.,  Landover,  MD 
20785.  Copies  of  the  VAERS  form  may 
be  obtained  from  the  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  by 
calling  1-800-822-7967. 

All  reports  required  by  this  regulation 
pertaining  to  nonvaccine  biological 
products  should  be  sent  to  the  Center 
for  Biologies  Evaluation  and  Research 
(address  above).  All  reports  required  by 
this  regulation  pertaining  to  vaccines 
should  be  sent  to  VAERS,  P.O.  Box 
1100,  Rockville,  MD  20849-1100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Adnunistration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-594-3074. 
SUPPLEMENTARY  INFORMATION: 


I 


Introduction 


In  the  Federal  Register  of  April  24, 
1'  179  (44  FR  24233),  FDA  made 
ai  ailable  for  public  comment  a  draft 
pi  oposed  regulation  that  would  require 
tl  e  maintenance  of  records  and 
sj  bmission  of  reports  of  adverse 
e;  ;periences  involving  licensed 
b:  ological  products.  After  evaluating  the 
c(  mments  received  and  analyzing  other 
ir  formation,  FDA  issued  a  proposed 
n  ;ulation  (hereinafter  referred  to  as  the 
1  90  proposal)  and  notice  of  availability 
o  a  draft  guideline  in  the  Federal 
Register  of  March  29, 1990  (55  FR  11611 
aiid  11655,  respectively).  The  1990 
pi  oposal  was  to  require  all 
m  anufacturers  of  licensed  biological 
pi  oducts  to  submit  the  following  reports 
tc  FDA:  (1)  Alert  reports  within  15 
w  3rking  days  of  receipt  of  adverse 
e]  periences  associated  with  the  use  of  a 
lii  :ensed  biological  product  that  are  both 
"!  erious  and  unexpected,"  and  of  any 
"!  ignificant  increase  in  frequency"  of  an 
a(  verse  experience  that  is  both  "serious 
ai  d  unexpected;"  and  (2)  periodic 
r€  Dorts  of  all  adverse  experiences, 
in  :luding  both  serious  and  nonserious 
aaverse  experiences,  that  are  not 
iricluded  in  a  15-day  Alert  report.  The 
st  itutory  authority  for  promulgating 
th  ese  regulations  was  descrit)ed  in  detail 
in  the  preamble  to  the  1990  proposal  (55 
FR  11611  at  11613).  The  agency 
piovided  60  days  for  interested  persons 
td  submit  written  comments  on  the  1990 
proposal. 

jPrior  to  promulgation  of  this  final 
nile,  only  adverse  experiences 
at  sociated  with  certain  childhood 
V)  ccines  (see  53  FR  10565,  April  1, 
1<  88)  and  fatalities  resulting  from  blood 
c<  llection  or  transfusion  (§606.170  (21 
C  'R  606.170))  were  required  to  be 
re  lorted  to  FDA  for  biological  products. 
A  though  many  manufacturers  of  other 
ty  jes  of  biological  products  voluntarily 
si  bmit  adverse  experience  reports  to 
F  )A,  there  has  not  necessarily  been 
c<  nsistent  or  complete  reporting  bom 
al  licensed  manufacturers. 

In  the  Federal  Register  of  June  3, 1993 
(5  B  FR  31596),  FDA  issued  a  notice 
ai  nouncing  the  availability  of  a  new 
fo  rm  for  reporting  adverse  events  and 
pi  oduct  problems  with  human  drug 
pi  oducts,  biologic  products,  medical 
di  vices,  special  nutritional  products, 
ai  d  other  products  regulated  by  FDA. 
O  le  version  of  the  form  (FDA  Form 
3!  00)  was  made  available  for  use  by 
h(  alth  professionals  for  volimtary 
re  jorting;  the  other  version  of  the  form 
(F  DA  Form  3500A)  was  made  available 
fo  r  use  by  user  facilities,  distributors, 
ai  d  manufacturers  for  reporting  that  is 
re  quired  by  statute  or  by  FDA 


regulation.  The  new  form  is  part  of  an 
FDA  MEDWATCH  program  which  is 
intended  to  consolidate  and  simplify 
reporting  of  adverse  events  and  product 
problems  for  all  FDA-regulated 
products. 

Many  of  the  comments  received  in 
response  to  the  1990  proposal,  while 
having  merit,  if  implemented  would 
require  changes  to  the  regulations 
governing  the  reporting  of  adverse 
experiences  for  biologic  products  which 
would  cause  these  requirements  to 
diverge  significantly  from  the 
requirements  and  reporting  program  for 
drugs  as  provided  in  §§  310.305  and 
314.80  (21  CFR  310.305  and  314.80}). 
Such  a  divergence  would  be  contrary  to 
the  MEDWATCH  program  which  is 
intended,  in  part,  to  enhance 
consistency  in  the  reporting  and 
collection  of  information  on  adverse 
experiences  related  to  FDA-regulated 
products.  Rather  than  making  such 
significant  changes  in  this  final  rule. 
FDA  is  issuing  a  notice  of  proposed 
rulemaking  elsewhere  in  this  issue  of 
the  Federal  Register  which  would 
appropriately  amend  the  requirements 
in  §§  310.305,  312.32  (21  CFR  312.32). 
and  314.80  for  reporting  of  adverse 
experiences  related  to  human  drugs  and 
the  requirements  in  this  final  rule 
(i§§  600.80  and  600.81)  for  reporting 
adverse  experiences  related  to  biological 
products.  Later  in  this  preamble,  in 
response  to  a  number  of  pubhc 
comments  which  request  significant 
changes  to  the  regulations,  FDA  refers  to 
the  proposed  rule  which  provides  a 
more  substantial  discussion  of  the 
issues  involved. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  also  announcing  the 
availability  of  a  guideline  entitled  "The 
Guideline  for  Adverse  Experience 
Reporting  for  Licensed  Biological 
Products"  (referred  to  as  "guideline"  in 
this  final  rule).  The  guideline  discusses 
in  detail  the  reports  required  by  this 
rule,  and  provides  guidance  concerning 
some  appropriate  means  of  meeting  the 
reporting  requirements. 

n.  Highlights  of  the  Final  Rule 

This  final  rule  establishes  procedures 
under  §§  600.80  and  600.81  for  licensed 
manufacturers  to  inform  FDA  about 
adverse  experiences  that  are  associated 
with  the  use  of  a  licensed  biological 
product  and  about  biological  product 
distribution.  These  procedures  are 
intended  to  support  the  agency's  efforts 
to  protect  the  public  safety  by  providing 
the  agency  with  the  information 
necessary  for  effective  postmarket 
surveillance  of  biological  products.  This 
final  rule  requires  licensed 
manufacturers  of  biological  products  to 
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submit  various  reports  to  the  agency  and 
specifies  the  timeframes  for  submission 
of  these  reports.  The  reports  are:  (1) 
Fifteen-day  Alert  reports,  (2)  increased 
frequency  alert  reports,  (3)  periodic 
adverse  experience  reports  and  (4) 
distribution  reports.  The  timeframes  and 
contents  of  these  adverse  experience 
reports  were  the  subject  of  numerous 
comments,  which  are  discussed  below. 
In  addition  to  the  reporting 
requirements,  the  final  rule  specifies 
record-keeping  requirements,  provides 
for  exemptions  of  two  categories  of 
biological  products,  provides  a 
disclaimer  regarding  causality,  and 
provides  for  license  revocation  if 
licensed  manufacturers  fail  to  establish 
and  maintain  records  and  submit  the 
required  reports.  In  addition,  this  final 
rule  provides  procedures,  under 
§  600.90,  for  applying  for  waivers  from 
any  of  the  reporting  requirements. 

The  requirements  in  this  final  rule  are 
consistent  with  existing  requirements  in 
§§  314.80  and  314.81  (21  CFR  314.81) 
regarding  approved  new  drug  products, 
except  when  differences  are  necessary 
to  accommodate  laws,  terminology, 
procedures,  and  characteristics  unique 
for  biological  products. 

A.  Scope 

The  new  procedures  apply  to  all 
licensed  manufacturers  of  biological 
products  and  any  person,  other  than  the 
licensed  manufacturer  of  a  biological 
product,  whose  name  appears  on  the 
label  of  a  licensed  biological  product  as 
a  manufacturer,  packer,  distributor, 
shared  manufacturer,  joint 
manufacturer,  or  a  participant  in 
divided  manufacturing. 

B.  Format 

The  format  of  §600.80  has  been 
revised  from  what  was  proposed  to  be 
consistent  with  §  314.80.  FDA  believes 
that  the  revised  format  will  reduce  the 
burden  for  manufacturers  following  the 
regulations  for  both  drug  and  biological 
products. 

IIL  Comments  on  the  Proposed  Rule 
and  FDA  Responses 

FDA  received  15  letters  of  comment 
on  the  proposed  rule.  Most  letters 
contained  numerous  comments  on 
various  areas  of  the  proposed  rule.  Four 
of  these  comments  supported 
codification  of  the  reporting 
requirements  for  adverse  experiences 
associated  with  biological  products. 
Other  comments  either  addressed 
particular  paragraphs  in  the  proposed 
regulation  or  dealt  with  the  effect  of  the 
regulation  on  a  particular  type  of 
biological  product.  In  addition  to  the 
amendments  discussed  below,  editorial 


changes  were  made  throughout  the  rule. 
A  summary  of  these  comments  and  the 
agency's  responses  follow: 

A.  General  Comments 

1.  Consistency  With  Section  314.80 

Two  comments  on  §  600.80  " 
recognized  the  reporting  issues  unique 
to  biological  products  and  were 
supportive  of  both  the  1990  proposal 
and  the  draft  guideline  for  recognizing 
the  differences  between  drugs  and 
biological  products.  In  contrast,  four 
comments  requested  that  FDA  not- 
deviate  from  the  rules  and  guidelines 
applicable  to  drugs  and  requested  that 
the  regulations  for  reporting  adverse 
experiences  for  biological  products 
mirror  the  regulations  for  drugs. 

FDA  intends  these  rules  to  be 
consistent  with  other  agency  initiatives 
and  requirements  regarding  adverse 
experience  reporting  for  drugs  and 
medical  devices  wherever  practical. 
This  is  demonstrated  by  the  new 
adverse  experience  reporting  Form 
FDA-3500A,  which,  with  the  exception 
of  adverse  experience  reports  associated 
with  vaccines,  is  to  be  used  for  reporting 
of  adverse  events  associated  with  drugs, 
biologies,  and  certain  other  products 
regulated  by  FDA.  The  final  rule 
contains  requirements  unique  to 
biological  products  only  when 
necessary  to  accommodate  the  laws 
apphcable  only  to  biological  products, 
such  as  vaccines,  or  to  accommodate 
special  characteristics  of  biological 
products. 

2.  Agency  Review  of  Adverse 
Experience  Reports 

One  comment  requested  that  the  unit 
of  FDA  responsible  for  receiving  adverse 
experience  reports  for  drugs  continue  to 
be  responsible  for  the  adverse 
experiences  for  biologies  to  assure 
consistency  of  interpretation  of  the 
regulations  and  dissemination  of 
information  within  FDA. 

The  agency  intends  to  maintain 
consistency  between  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  and  the  Center  for  Drugs 
Evaluation  and  Research  (CDER)  in  the 
interpretation  of  the  regulations, 
especially  with  respect  to  terminology. 
A  separate  unit  was  created  with  the 
responsibilities  related  to  postmarketing 
surveillance  of  licensed  biological 
products  because  the  agency  recognizes 
that  these  products  can  present  difiierent 
safety  concerns  due  to  inherent 
differences  in  the  products.  In  addition, 
the  National  Chil(Uiood  Vaccine  Injury 
Act  of  1986  (NCVL\)  mandated  specific 
reporting  requirements  for 
manufactur*"^  nf  certain  vaccines  and 


for  health  care  providers  administering 
those  vaccines.  VAERS  was  established 
to  receive  these  required  reports,  as  well 
as  reports  on  other  vaccines.  The 
VAERS  program  is  administered  jointly 
by  FDA  and  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  and 
replaces  previous  vaccine  reporting 
systems  within  both  agencies.  Section 
600.80(c)  has  been  amended  in  the  final 
rule  to  reflect  the  change  of  address  for 
submitting  reports  due  to  the 
reorganization  and  relocation  of  CBER. 

3.  Clarification  of  Overlap  Between  the 
Vaccine  Adverse  Event  Reporting 
System  and  §600.80 

Comments  were  received  requesting 
clarification  of  overlap  between  the 
requirements  of  NCVIA  and  the 
regulations. 

NCVL\  created  a  new  Title  XXI  of  the 
Public  Health  Service  Act  (the  PHS  Act). 
Section  2125  of  the  PHS  Act  (42  U.S.C. 
300aa-25)  requires  health  care  providers 
who  administer  certain  vaccines  and 
manufacturers  of  the  vaccines  to  report 
specified  adverse  experiences,  occurring 
within  specified  time  intervals  after 
administration  of  the  vaccines.  These 
adverse  experience  reports  are 
submitted  to  VAERS,  which  is  jointly 
managed  by  FDA  and  CDC  and  became 
operational  on  November  1, 1990.  A 
form  VAERS-1  was  developed  for  these 
reports.  When  the  requirements  set  forth 
in  both  §  600.80  and  NCVIA  necessitate 
reporting  of  an  adverse  event,  licensed 
manufacturers  of  vaccines  are  not 
required  to  submit  duplicate  reports  to 
VAERS  and  FDA.  Submission  of  the 
report  to  VAERS  is  sufficient.  However, 
licensed  manufacturers  of  vaccines  must 
comply  with  the  regulations  in  §  600.80. 
Therefore,  any  requirements  in  these 
regulations  that  are  in  addition  to  those 
specified  in  the  NCVIA  must  be 
satisfied.  For  example,  although  NCVIA 
does  not  specify  the  time  periods  for 
submission  of  adverse  experience 
reports,  the  time  periods  set  forth  in 
§  600.80  apply  to  reports  being 
submitted  to  VAERS. 

4.  Requests  for  Waivers 

Six  comments  requested  waivers  from 
the  reporting  requirements  for  specific 
types  of  adverse  experiences  or  for 
certain  categories  of  biological  products. 
These  requests  for  waivers  were  with 
respect  to  parts  or  all  of  the 
requirements  of  proposed  §  600.80.  In 
addition,  one  comment  requested  that 
the  final  rule  specify  the  provisions  for 
requesting  a  waiver. 

The  agency  agrees  that  the  provisions 
for  a  waiver  should  be  specified  in  the 
final  rule  and  has  added  a  new  §  600.90 
describing  the  procedures  for  requesting 
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a  iMhrar.  Section  600.90  is  similar  to 
%  314.90 121  CFR  314.90).  the  pmvision 
for  waivers  for  drugs  or  antibiotics. 
Manufacturers  and  other  interested 
persons  should  submit  requests  for 
waivers  as  ptpvided  in  §  600.90  of  the 
final  rule 

S.  Economic  Assessment 

One  c(»iunent  requested  clarification 
of  FDA's  estimate  of  the  cost  of 
complying  with  the  reporting 
requirements  of  the  proposed  rule  of 
approximately  $255,490.  The  company 
estimates  that  its  cost  in  labor  and 
overhead  would  be  approximately 
$40,000.  In  contrast,  another  comment 
stated  that  the  company  did  not 
anticipate  that  this  reporting 
requirement  w6uld  significantly  alter 
the  manner  in  which  companies  would 
share  their  postmarketing  information 
with  FDA. 

The  agency's  assessment  of  cost  was 
made  over  4  years  ago  when  both  the 
number  of  approved  biological  products 
was  fiswer  and  costs  somewhat  less.  In 
addition,  the  agency's  figures  did  not 
take  into  account  overhrad  and  other 
costs  associated  with  basic 
manufacturing  practices.  Every 
responsible  manufacturer  and 
distributor,  regardless  of  the  tjrpe  of 
product  manufactured,  implements  a 
means  to  receive  inquiries  about  the 
quality  and  adverse  effects  of  its 
products  as  good  manufacturing 
practices  and  as  an  accepted  part  of 
doing  business.  Therefore.  Xtds  cost  has 
not  been  included  in  assessing  the  cost 
of  this  regulation.  The  costs  assessed  far 
this  regulation  only  related  to  the 
specific  costs  iiicurred  by  the 
requirements  in  the  regulation  which 
are  in  addition  to  customary  business 
practice.  The  costs  of  the  regulation  are 
for  preparation  of  the  specific  reports 
and  analyses  required  by  the  regulation 
and  do  not  include  the  normal  operating 
and  oveibead  costs  of  doing  business. 
The  revised  economic  assessment  is 
discussed  at  the  end  of  this  preamble. 

B.  Definitions  Section  600.80(a) 

1.  Adverse  Experience 

Four  comments  requested- 
clarification  of  the  definition  of 
"adverse  experience"  in  proposed 
§  600.80(a),  particularly  the  phrase 
"significant  failure  of  expected 
pharmacological  action  •  *  *  whether  ot 
not  considered  product  related."  One 
comment  stated  that  the  word 
"significant"  has  one  meaning  in  the 
definition  of  "adverse  experience"  and 
another  statistical  meaning  in  the  usage 
of  the  term  "increased  frequency"  in 
proposed  $  600.80(c)(1}(ii)  and 


re<  uested  that  the  word  be  used 
CO]  tsistently  with  the  same  meaning 
thi  Dughout  the  regulation.  Another 
co:  ament  requested  a  definition  of 
"si  piificant  failiue"  as  used  in  the 
de  inition  of  adverse  experience.  One 
CO]  nftent  requested  that  the  definition 
be  intended  to  require  repeating  of 
chi  nges  in  failure  rates  instead  of  any 
sig  lificant  failure.  One  comment  gave 
the  following  examples  of  incidents  that 
wa  uld  be  considered  an  adverse 
ex]  »erience  with  any  significant  failure: 
a  p  atient  who  dies  of  acute  myocardial 
inf  urction  in  spite  of  thrombolytic 
the  rapy;  os  a  patient  who  dies  of 
CO]  igestive  heart  failure  despite  diuretic 
thvapy.  i.e..  deaths  from  progression  of 
tha  indicated  disease.  One  comment 
stated  that  it  concurs  with  the  agency's 
definition  of  "adverse  experience" 
be<  ause  it  does  not  include  "loss  of 
res  lonse"  as  an  adverse  experience.  The 
coi  iment  goes  on  to  state  that  loss  of 
imi  nunity  over  time  from  aVaccine  is 
not  logically  an  adverse  evenL 

the  agency  agrees  that  the  word 
"si^ficant"  when  used  in  this  context 
is  ^  source  of  confusion  and  ambiguity. 
To  sliminate  this  source  of  confusion 
an<  to  encourage  the  reporting  of  all 
adi  erse  experiences.  FDA  revised 
§  3  [4.80  to  delete  the  word  "significant** 
fit)!  n  the  definition  of  "adverse 
ex]  erience"  in  the  reporting 
re(]  Liirements  for  drugs  (see  57  FR 
17!  50.  April  28. 1992)  and  is  revising 
thei  definition  of  "adverse  experience** 
lis  final  rule  by  deleting  the  word 

ificant." 
le  agency  is  retaining  the  proposed 
iage  in  the  definition  of  "adverse 
erience"  instead  of  adopting  the 
estion  to  require  reporting  only  of 
iges  in  feihire  rate  because  a 
ige  in  failure  rate"  can  only  be 
ermined  retrospectively.  A  change  in 

■■  rate  is  to  be  reported  in  an 
JBsed  fiequency  report;  however,  a 
fail  ore  of  expected  pharmacological 
act  on  that  causes  a  serious  and 
uni  ixpected  adverse  experience  in 
huj  nans  should  be  reported  within  15 
da]  s  regardless  of  the  rate  of  such 
ref  arts. 

'  he  agency  believes  that  the  examples 
giv  ;n  may  or  may  not  indicate  a  "feilure 
of  rxpected  pharmacological  action." 
Foi  example,  patients  with  congestive 
heart  failure  often  have  irreparable 
kidtiey  damage  which  even  the  most 
poent  diuretics  cannot  overcome.  In 
su<  h  a  situation  congestive  heart  failure 
wo  ild  not  be  a  failure  of  expected 
phi  irmacologic  action.  However,  the 
ext  !nt  of  pre-existing  kidney  damage 
ant  the  degree  to  which  kidney  failure 
may  be  expected  would  be 
demonstrable  through  kidney  function 


tests  prior  to  medic^on.  Therefore, 
FDA  is  not  amoiding  Aa  definition  of 
adverse  experience  as  reauested. 

The  agency  agrees  partially  with  the 
comment  re^rding  "loss  of  response." 
If  loss  of  immunity  over  time  is  the 
expected  pharmacologic  action  of  the 
vaccine,  then  it  is  not  m  adverse 
experience.  If  loss  of  immunity  is  due  to 
a  patient's  compromised  itmnune 
system,  this  also  would  not  be 
considered  an  adverse  experience. 
However,  loss  of  immunity  due  to  an 
unexpected  failure  of  the  pharmacologic 
action  of  the  vaccine,  thereby  leaving 
recipients  susceptible  to  a 
commimicable  disease,  is  an  adverse 
experience  and  should  be  reported.  The 
guideline  p<rints  out  that  for  purposes  of 
adverse  events  reporting,  "lack  of 
effect"  is  generally  synonymous  with 
"failure  to  produce  the  expected 
pharmacologic  action."  Certain  products 
are  indicated  for  immunizaticm  through 
a  recommended  course  of  several  doses 
to  achieve  a  specified  level  of  antibody 
titer  to  provide  seroprotection.  In  this 
case,  "lack  of  e^Bct"  is  synonymous 
with  "failure  to  {HtMhice  the  expected 
pharmacologic  action"  only  wlwn 
adequate  seroconversion  is  not  achieved 
following  the  final  dose. 

2.  Blood  Components 

One  comment  noted  that  the  language 
in  the  proposed  §  600.80(IKl)  and 
preamble  refers  to  blood  components 
yet  the  sectioi  of  the  CFR  upon  which 
the  exemption  is  predicated  (§  606.1 70) 
refers  to  Mood  products.  The  ctnnment 
specifically  asked  wdiether  albumin  and 
immunoglobulin  are  exempt  trom  the 
rule  and  requested  clarification  of  the 
meaning  of  blood  component  in 
§  600.80(a). 

FDA  is  clarifying  the  regulations  by 
adding  in  §  600.80(a)  of  the  final  rule  a 
reference  to  21  CFR  606.3(c),  which 
defines  a  "Blood  Component"  as  that 
part  of  a  single-donor  unit  of  blood 
separated  by  physical  or  mechanical 
means."  The  exemption  in  §  600.80(1), 
for  reporting  adverse  experiences 
associated  with  blood  cmnponaits,  does 
not  include  products  derived  from 
pooled  blood  such  as  albumin  or 
immunoglobulin.  Therefore,  albumin 
and  immunoglobulin  are  biological 
products  subject  to  this  rule. 

In  a  future  issue  (A  the  Faderal 
Register  FDA  intends  to  propose 
revisions  to  §  606.170,  concerning 
reports  related  to  blood  collection  or 
transfusion. 

3.  Disability 

Two  comments  requested  that  a 
definition  for  "disability"  be  included 
in  §  600.80(a)  as  the  phrase 
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"peimanentiy  disabling"  is  used  in  the 
definition  of  "serious." 

The  agency  agrees  that  the  term 
"disability"  should  be  defined  and  is 
proposing  a  definition  in  the  notice  of 
proposed  rulemaking  foimd  elsewhere 
in  this  issue  of  the  Federal  Register. 

4.  Increased  Frequency 

Four  comments  on  proposed 
§  600.80(a)  requested  clarification  df  the 
definition  for  "increased  frequency." 
Two  comments  stated  that  the  proposed 
definition  of  "increased  frequency,"  as 
an  increase  in  the  rate  of  occurrence,  is 
misleading  inasmuch  as  the  rate  of 
occurrence  cannot  be  determined  by  a 
spontaneous  reporting  system.  Two 
comments  requested  that  the  definition 
of  increased  frequency  take  into  account 
an  adjustment  for  product  exposure. 

The  agency  agrees  with  these 
comments  and  is  revising  the  definition 
in  §  600.80(a)  as  follows:  "Increased 
frequency  means  an  increase  in  the  rate 
of  occurrence  of  a  particular  adverse 
biological  product  experience,  after 
appropriate  adjustment  for  exposure  to 
the  biological  product." 

5.  Life  Threatening 

One  comment  requested  that  a 
definition  for  "life  threatening"  be 
included,  similar  to  that  found  in  21 
CFR  312.32. 

The  agency  agrees  and  is  proposing  a 
definition  of  "life  threatening"  in  the 
notice  of  proposed  rulemaking  found 
elsewhere  in  this  issue  of  the  Federal 
Register. 

6.  Serious 

Three  comments  noted  discrepancies 
between  the  preamble,  §  600.80(a)  of  the 
proposed  rule,  reporting  form  FDA- 
1639,  and  the  draft  guideline  regarding 
the  meaning  of  the  term  "serious."  The 
discrepancies  consisted  of  differences  in 
scope  regarding  the  reportability  of 
overdose,  prolonged  hospitalization, 
and  severe  disability. 

To  clarify  the  discrepancies 
concerning  "overdose,"  the  agency 
reevaluated  the  definition  of  "serious" 
to  determine  whether  all  overdoses 
should  be  included  in  the  definition  and 
determined  that  not  all  overdoses  are 
serious. 

In  resolving  the  discrepancies  in  the 
definition  of  "serious"  regarding 
inpatient  hospitalization,  the  agency 
determined  that  prolonged  inpatient 
hospitalization  should  be  included  as  a 
serious  adverse  event.  FDA  is  proposing 
a  revision  of  the  definition  of  "serious" 
to  exclude  the  term  "overdose"  and  to 
include  "requires  or  prolongs  inpatient 
hospitalization"  in  the  notice  of 


proposed  rulemaking  found  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  term  "disability"  is  discussed  in 
section  in.B.3  of  this  preamble. 

7.  Significant 

One  comment  requested  that  a 
definition  for  the  word  "significant" 
which  compensates  for  changes  in  use 
patterns  be  included  in  §  600.80(a).  The 
comment  is  in  reference  to  the  use  of  the 
term  "significant"  in  the  increased 
frequency  aleit  reports. 

TTie  agency  agrees  in  part  with  this 
comment.  The  agency  considers 
"significant"  in  this  context  to  mean  a 
noticeable  or  measurable  increase  in 
frequency  after  adjustment  for 
documented  changes  in  use  patterns. 
However,  the  agency  is  not  codifying 
this  definition  in  §  600.80(a)  because 
"significant"  may  have  a  different 
meaning  in  a  different  context  within 
adverse  experience  reporting.  The 
guideline  provides  clarifying  examples 
utilizing  a  formula  and  table  to 
determine  if  there  is  a  significant 
increase  in  frequency  of  an  adverse 
experience. 

8.  Clarification  Between  Product  Defects 
and  Adverse  Experiences 

One  comment  requested  clarification 
regarding  the  definitions  in  §  600.80(a) 
for  adverse  experiences  and  the 
reporting  of  product  defects. 

The  definition  of  "adverse 
experience"  in  §  600.80(a)  specifies  that 
the  adverse  experience  must  be 
"associated  vdth  the  use  of  a  biological 
product  in  humans  *  *  *."  Therefore, 
product  defects  either  discovered  in  the 
manufacturing  process  or  not  associated 
with  an  adverse  experience  in  humans 
are  not  subject  to  this  regulation.  These 
defects  may  be  reportable  imder  good 
manufacturing  practice  regulations 
covered  in  21  CFR  600.14.  However, 
product  defects  which  result  in  an 
adverse  experience  in  a  human  are 
subject  to  reporting  under  §  600.80. 

C.  Re\iew  of  Adverse  Experiences 
Section  600.8(b) 

1.  Reported  by  Scientific  Papers  or 
Competitors 

One  comment  on  proposed 
§  600.80(b)  stated  that  to  place 
responsibility  on  the  licensed 
manufacturer  for  review  of  all  adverse 
experience  information  pertaining  to  its 
product  from  any  source,  including 
published  and  unpublished  scientific 
papers,  is  both  time  consuming  and 
possibly  open  to  abuse  by  competitors. 
The  comment  went  on  to  state  that  if  an 
unsubstantiated  mailing  fix>m  a 
competitor  alleged  "adverse  or 


unexpected  experiences,"  the  hcensed 
manufacturer  becomes  siAject  to  the 
entire  15-day  alert  procedures, 
including  the  need  to  conduct,  if  not 
actually  report  to  FDA,  the  foUowup 
investigation.  One  comment  asked  the 
agency  to  specify  the  degree  of  vigor 
that  hcensed  manufacturers  should  use 
to  pursue  reports  of  adverse  experiences 
in  the  scientific  literature. 

Section  600.80(b)  is  not  intended  to 
require  licensed  manufacturers  to 
discover  every  published  and 
unpublished  report  on  its  product. 
However,  once  a  report  of  an  adverse 
experience  is  made  known  to  the 
licensed  manufacturer,  it  is  the  licensed 
manufacturer's  responsibility  to  comply 
with  the  requirements  in  §600.80 
regardless  of  the  source  of  the  adverse 
experience  report.  It  is  acceptable  for 
the  licensed  manufacturer  to  come  to 
the  conclusion  that  the  mailing  or 
publication  alleging  an  adverse 
experience  is  false  or  misleading  and 
report  this  conclusion  to  the  agency.  In 
some  cases  the  agency  may  take 
appropriate  regulatory  action  against 
persons  preparing  a  false  or  misleading 
report  of  an  adverse  experience. 

2.  Lack  of  Response  Reports 

One  comment  on  proposed 
§  600.80(b)  stated  that  "lack  of 
response"  complaints  from  consumers 
do  not  have  sufficient  validity  to  aid  in 
decisionmaking  and  therefore  should 
not  be  submitted  to  FDA.  Another 
comment  requested  that  "lack  of 
response"  should  not  be  submitted  for 
single  patient  incidents  but  limited  to 
studies. 

The  agency  believes  that  all  reports  of 
"lack  of  response"  for  single  patient 
incidents  should  be  reviewed  and 
submitted  by  the  licensed  manufacturer. 
Complaints  from  consumers  should  be 
verified  with  the  patient's  health-care  . 
provider,  if  possible,  prior  to  being 
submitted  to  FDA. 

D.  Clarification  of  Reporting  • 
Requirements  Section  600.80(c) 

1.  Terminology 

Two  comments  on  proposed 
§  600.80(c)  requested  clarification  of 
terminology  between  the  term 
"applicant"  used  in  §  314.80  and  the 
term  "manufacturer"  used  in  proposed 
§  600.80.  One  comment  preferred  the 
term  "licensee"  for  this  regulation 
regarding  biological  products. 

The  agency  uses  the  term  "hcensed 
manufacturer"  in  these  rules  because  it 
presents  a  more  accurate  representation 
of  those  required  to  comply  with  these 
regulations.  These  rules  are  being 
promulgated  for  the  purpose  of 
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gathering  postmaricetuig  surveillance 
information,  which  will  occur  after 
product  licensing. 

2.  Responsibilities 

Two  comments  requested  clarification 
of  responsibilities  for  joint 
manufiacturers,  shared  manufacturers, 
divided  manufacturers,  and  contractual 
manufacturers  so  that  duplicate  adverse 
experience  reports  are  not  submitted. 
One  comment  requested  that,  in  order  to 
avoid  duplicate  reporting  or  failures  to 
report  adverse  experiences,  the  agency 
should  add  language  similar  to 
§314.80(c)(l)(iii).  Another  comment 
requested  that  the  agency  specify  the 
reporting  requirements  of  a 
nonapphcant 

FDA  recognizes  that  manufactiuing  of 
a  biological  product  can  be  shared  or 
divided  among  a  number  of  business 
establishments.  In  the  Federal  Register 
of  November  25. 1992  (57  FR  55544). 
FDA  published  a  notice  that  discussed 
cooperative  manufacturing 
arrangements  for  licensed  biological 
products.  In  addition,  21 CFR  600.12(e) 
requires  that  "each  participating 
manufactiuer  shall  furnish  to  the 
manufiactiuer  who  prepares  the  product 
in  final  form  for  sale,  barter  or  exchange, 
a  copy  of  all  records  relating  to  the 
manufacturing  operations  performed  by 
such  participating  manuiKturer  insofiar 
as  they  concern  the  safety,  purity  and 
potency  of  the  lots  of  th«  product 
involved,  •  •  •."  Other  requirements 
regarding  divided  manuiacturing  are 
contained  in  21  CFR  610.63,  which 
requires  that  "If  two  or  more 
establishments  participate  in  the 
manufacture  of  a  product,  the  name, 
address,  and  license  number  of  each 
must  appear  on  the  package  label,  and 
on  the  label  of  the  contaiiier  if  capable 
ofbearingafiilllabel." 

The  agency  is  clarifying  the  reporting 
requirements  in  $  600.80(cKl  Kiii)  by 
substituting  the  term  "licensed 
manufacturer"  for  the  term 
"manufacturer."  The  agency  intends 
that  the  manufacturer  licensed  to 
prepare  the  final  product  for 
commercial  distribution  has  the  primary 
responsilnhty  for  reporting  adverse    ' 
experiences  to  FDA.  To  prevent 
duplicate  reports,  language  has  been 
added  to  §  600.80<cXl)(iii)  in  this  final 
rule  to  clearly  delineate  the 
responsibihties  of  the  licensed 
nMBufacturer  of  the  final  product  and 
other  persons  whose  names  may  appear 
on  the  product  labeL 
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^  Bepwting  Bequintnents  Section 
600.80(c) 

1,  Failure  of  Pharmacologic  Action 

One  comment  on  proposed  §  600.80(c] 
re  quested  that  FDA  not  require  single 
pi  itient  adverse  experience  forms  for 
et  ch  failxure  of  expected 
pi  tarmacological  action.  Hie  comment 
SI  ggested  that  increased  frequency 
ai  alyses  should  not  be  performed  on 
sf  ontaneous  lack  of  response  reports 
b(  cause  it  is  not  possible  for  an 
a]  propriate  baseline  to  be  constructed 
u)  ing  eitha  domestic  ot  foreign 
sp  ontaneous  reports  in  this  setting. 

rDA  believes  that  the  use  of  single 
patient  adverse  experiaK»  reporting 
fo^s  provides  the  agency  with 
injTormation  that  may  be  helpful  in 
assessing  whether  there  is  a  need  for 
'  nher  investigation  of  the  reported  lack 
ofl  response.  The  agency  also  believes 
it  increased  frequeikcy  analyses  and 
orts  are  useful  to  serve  as  an 

^  icator  that  an  investigation  is  needed 
tojexplore  the  issue  further. 

2.  jFollowup  Reports  to  15-day  Alerts 
Two  comments  regarding  proposed 
'I)0.80(c)(lMi)  que^oned  the  need  fen- 

tport  that  briefly  describes  the  steps 
:en  to  seek  addiUooal  information 
lut  an  adverse  event  and  the  reasons 
ly  such  information  could  not  be 
ofa  Lained.  The  ccunmoits  stated  that  the 
pr  }posed  lai^uage  placed  an  additional 
bv  rden  on  licensed  nMnufacturers  by 
rei  luesting  not  only  that  they  make 
ev  »y  efiort  to  obt^  such  information 
bu  t  also  that  they  write  a  report 
d^Kzibinfi  such  effwts. 

Under  §  60a80(c)  licensed 
i^nufacturers  will  be  required  to  seek 
ad  ditional  information  and  document 
thi !  steps  taken  to  comply  with  the  rule 
in  a  manner  consistent  with  S  314.80(c). 
n  e  agency  is  not.  at  this  time, 
specifying  the  formal  fu  this 
documentation.  The  agency  must  be 
ab  e  to  verify  the  li(»iued 
mi  nufactiu«r's  efforts  and  advise 
lie  Bnsed  manufacturers  of  additional 
st<  ps  that  should  be  pursued  to  retrieve 
thi )  necessary  infonnation  when 
ap  }ropriate.  The  proposed  rule  st^ed 
thi  t  this  report  should  not  be  submitted 
to  the  agency  unless  so  requested  but 
sh  }uld  be  maintained  in  me  licensed 
m  nufactiirer's  files.  This  requirement 
dipers  from  §  314.80(cKlKi)-  The  agency 
brieves  it  would  reduce  the  burden  for 
mi  jiufacturers  who  produce  both 
bi(  tlogics  and  drugs  if  §600.80(cKl)(i}  is 
CO  isistent  with  §  314.ao(c)(l)(i). 
Tl  erefore,  the  sentence  in  proposed 
§  (  00.80(c)(lKi},  "This  report  should  be 
rel  ained  by  the  manufacturer  in  its  files 
bu  I  not  submitted  as  a  followup  to  FDA 


unless  so  requested"  has  been  deleted. 
Further  discussion  of  changing  the  final 
disposition  of  these  rep<Mts  is  included 
in  the  notice  of  proposed  rulemaking 
found  elsewhere  in  this  issue  of  the 
Federal  Register. 

3.  Increased  Frequency  Analysis 

Two  conmients  on  proposed 
§600.80(c)(l)(ii)  requested  information 
regaiding  the  utility  of  increased 
fi^quency  analysis.  These  comments 
surest  that  the  analysis  is  not  of  the 
increased  frequency  of  adverse 
experiences  but  rather  the  analysis  is  of 
the  increased  freqtiency  of  reports  of 
adverse  experiences.  Chse  comment 
requested  diat  the  agency  develop 
improved  methods  for  determining 
iixieased  frequency  that  would  account 
for  fluctuations  in  reportinK. 

FDA  agrees  that  increased  frequency 
of  adverse  experience  reports  does  not 
necessarily  correlate  with  an  increase  in 
adverse  experiences.  Case  reports  ate 
used  to  alot  the  agency  about  areas 
which  may  need  further  investigation. 
FDA  takes  into  account  the  fact  that 
reporting  rates  vary  over  time  in 
postmarketing  surveillance  when 
analyzing  the  reporting  rate  for  an 
individual  biologic  FDA  does  not 
assume  that  an  iiM:rease  in  iiM:idence  of 
adverse  experiences  will  automatically 
trigger  an  increase  in  reports  of  adverse 
experience.  Nor  does  the  agency  assume 
that  an  increase  in  the  number  of  reports 
of  adverse  experieiM:es  necessarily 
indicates  an  increase  in  incidence  of 
adverse  experiences.  The  agency 
believes  that  an  ind^ase  in  reporting 
rates,  when  taken  into  account  with 
other  relevant  infcumation,  may  indicate 
that  an  epidemiologic  investigation  is 
needed  to  expfore  the  situation  further. 

4.  Periodic  Reports 

Three  comments  on  proposed 
§  600.80(cK2)  noted  a  d^crepancy  on 
when  the  reporting  period  begins.  One 
comment  requested  that  the  interval  for 
periodic  reporting  be  exlexxied  to 
aimually  rather  than  quarterly.  One 
comment  requested  that  the  ^eiK:y 
extend  the  time  for  subndttlng  periodic 
reports  from  30  to  60  days  after  the  end 
of  the  reporting  period. 

FDA  believes  that  the  reports  need  to 
be  submitted  in  a  timely  manner 
because  the  pubfic  is  continuing  to  be 
exposed  to  the  products.  Accordingly, 
FDA  is  retaining  the  proposed  time 
schedule  far  submittbig  periodic  reports 
in  this  final  rule.  In  the  notice  of 
proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  proposing  to  amend  the 
regulatiims  regarding  when  the 
reporting  period  begins  and  to  amend 


the  schedule  for  submitting  periodic 
reports. 

5.  Schedule  for  Submitting  Reports 

Four  comments  on  proposed 
§  600.80(c){2)(i)  requested  that  the 
agency  limit  reporting  requirements 
(other  than  15-day  alerts)  to  the  first  3 
or  10  years  of  marketing.  These 
comments  stated  that  the  initial 
postmarketing  period  would  provide  the 
most  benefit  and  that  after  an  initial 
period  these  reports  would  offer  httle 
benefit  and  would  be  a  bxmien  to  the 
agency  and  the  licensed  manufacturer. 

FDA  beheves  that  there  is  a  need  for 
licensed  manufacturers  to  continually 
monitor  adverse  experiences.  The  length 
of  time  a  product  is  marketed  does  not 
guarantee  that  it  will  not  be  implicated 
in  latent  adverse  experiences  that  were 
not  recognized  previously.  Novel 
adverse  experiences  can  occiu  when  a 
biological  product  is  used 
concomitantly  with  another  drug  or 
biological  product.  In  addition,  a 
product  that  has  been  on  the  market  for 
many  years  can  be  implicated  in  adverse 
experiences  that  were  either  previously 
undetected  or  unknown  in  the  scientific 
community.  For  these  reasons,  this 
requirement  for  periodic  review  and 
submission  of  reports  of  adverse 
experiences  is  necessary  for  the  public 
safety.  However,  the  licensed 
manufacturer  can  request  a  waiver 
imder  §  600.90  in  order  to  decrease  or 
eliminate  the  periodic  reporting 
requirements  for  older  products  with  a 
proven  safety  record. 

Under  §  600.80(c)(2)(i)  the  agency 
may  also  require  more  frequent  reports 
for  products  if  appropriate;  for  example, 
products  with  special  safety  or  efficacy 
concerns.  Similarly  the  agency  may 
require  less  fi^quent  reports  or  no 
reports  for  products  with  a  history  of 
continual  safety. 

6.  Effect  of  Significant  Qiange  in 
Manufacturing  on  Reporting 
Requirements 

One  comment  on  proposed 
§  600.80(c)(2)(i)  expressed  concern  that 
significant  changes  in  the 
manufacturing  process,  as  provided  in 
the  Product  License  Application  (PLA), 
may  lead  FDA  to  require  that  the 
frequency  of  the  periodic  reports  be 
maintained  as  quarterly  reports.  The 
example  given  in  the  comment  was  for 
influenza  virus  vaccine.  The  comments 
questioned  whether  this  product  would 
be  considered  a  new  product  annually     ■ 
due  to  its  inherent  strain  changes. 

Influenza  vaccine  is  an  example  of  a 
product  for  which  more  fi^uent  reports 
may  be  appropriate.  The  agency 
considers  the  influenza  vaccine  to  be  a 


new  product  annually  because 
variations  in  influenza  strains  make  it 
necessary  to  reformulate  the  influenza 
vaccine  each  year. 

In  the  past,  there  have  been  many 
reports  of  adverse  experiences 
associated  with  the  influenza  vaccine, 
including  reports  of  Guillain-Barre 
Syndrome  and  false  positive  test  results  " 
for  other  viral  markers.  In  situations 
such  as  this,  the  agency  may  require 
more  fi^quent  reporting  which  will  help 
it  assess  the  magnitude  and  acoiracy  of 
reports  of  adverse  experiences.  In 
§  600.80(c)(2)(i)  FDA  may  upon  written 
notice  extend  or  reestablish  the 
requirement  that  a  Ucensed 
manufacturer  submit  quarterly  reports, 
or  require  that  the  license  manufacturer 
submit  reports  under  this  section  at 
different  times  than  those  stated. 
Prompt  reporting  of  these  adverse 
experiences  will  make  it  easier  to  either 
recall  a  problem  lot  or  discredit  a  false 
rumor. 

7.  Requirement  for  Negative  Periodic 
Reports 

Two  comments  on  proposed 
§  600.80(c)(2}  requested  that  the  agency 
clarify  the  discrepancy  between  the 
proposed  rule  and  the  draft  guideline 
regarding  periodic  reports  for  products 
that  had  no  adverse  experiences 
reported.  The  proposed  rule  did  not 
require  periodic  reports  for  products 
that  had  no  adverse  experiences 
reported.  The  guideline  asked  that  a 
letter  be  sent  stating  that  no  adverse 
experiences  were  reported.  These 
comments  also  stated  that  the  negative 
report  is  an  "undue  burden." 

The  guideline  has  been  changed  to  be 
consistent  with  the  final  rule  in  not 
requiring  negative  reporting  at  this  time. 
However,  the  agency  believes  that  the 
negative  reports  are  appropriate  for  the 
agency  to  determine  that  the  Licensed 
manufacturer  is  focusing  attention  on 
whether  there  have  been  adverse 
.experiences  reported  to  FDA.  Therefore, 
requirements  regarding  submission  of 
negative  reports  are  included  in  the 
notice  of  proposed  rulemaking  found 
elsewhere  in  this  issue  of  the  Federal 
Register. 

8.  Tabular  Line  Listing  in  Periodic 
Reports 

Three  comments  on  proposed 
§  600.80(c)(2)(ii)(C)  regarding  the  tabular 
listing  of  adverse  experiences  required 
in  the  periodic  reports  stated  that  the 
requirements  to  hst  the  patient's 
identification  number,  age,  sex,  and 
adverse  experience  terms  in  the  tabular 
listing  were  viewed  as  unnecessary  and 
excessive.  Also  noted  were 
discrepancies  regarding  the  tabular 


listing  requirements  between  the 
guideline  and  the  proposed  rule. 

The  agency  agrees  tnat  the  age  and  sex 
are  not  necessary  in  the  tabular  listing. 
However,  the  agency  believes  that  the 
adverse  experience  terms  should  be 
included  in  such  a  listing.  The  tabular 
line  listing  is  intended  to  provide  a 
Synopsis  of  individual  case  histories 
previously  submitted,  to  assist  FDA  in 
identifying  potential  issues  and 
individual  case  histories  for  further 
review.  The  agency  is  amending 
§  600.80(c)(2)  to  require  only  the 
licensed  manufacturer's  patient 
identification  number  and  adverse 
experience  terms  in  the  tabular  listing. 

9.  Submission  of  Labeling 

Two  comments  on  proposed 
§  600.80(c)(2)(ii)(E)  requested  that  the 
agency  not  require  licensed  ■* 

manufacturers  to  submit  with  periodic 
reports  a  copy  of  the  most  current 
labeling,  including  container  labels, 
carton  labels,  package  inserts,  and  other 
materials  distributed  with  the  product. 
In  addition,  the  comments  stated  that 
the  current  labeling  is  reviewed  by  FDA 
before  use  and  Ucensed  manufacturers 
should  not  be  required  to  repeatedfy 
submit  this  information  with  periodic 
reports.  One  comment  stated  that  the 
only  labeling  useful  for  evaluating 
adverse  experience  reports  is  the 
package  insert,  unless  the  product  is 
sold  over-the-counter,  then  submission 
of  directions  for  consumers  on  the 
container  label  may  be  justified. 

The  agency  agrees  writh  the  comments 
and  is  amending  §  600  80(c)(2)(ii)(C)  of 
the  final  rule  to  require  "a  history  of 
actions  taken  since  the  last  report 
because  of  adverse  experiences  (for 
example,  labeling  changes  or  studies 
initiated)."  This  ensures  that  the  review 
of  the  adverse  experiences  is  conducted 
in  the  context  of  the  latest  infonnation 
available. 

10.  Submission  of  Distribution  Data 

Ten  comments  related  to  various 
aspects  of  the  requirements  in  proposed 
§  600.80(c)(2)(iv)  for  submission  of 
distribution  data  for  Ucensed  biological 
products.  Two  comments  stated  that  the 
request  for  foreign  distribution  data  is  a 
heavy  burden.  Three  comments  stated 
that  the  requirement  to  report  dose 
distribution  data  is  difficult  and 
inappropriate  for  certain  types  of 
products  and  that  this  information  is  not 
required  in  §  314.80  for  drugs.  Two 
comments  disagreed  with  a  statement  in 
the  preamble  that  the  quantity  ofa 
product  distributed  enables  FDA  to 
estimate  more  accurately  the  incidence 
of  a  product's  adverse  effects.  The 
comments  reasoned  that  distribution 


data  do  not  determine  how  much 
product  is  actually  used.  One  comment 
questioned  FDA's  ability  to  keep  the 
distribution  infonnation  confidential. 
One  comment  stated  that  the  proposed 
schedule  for  distribution  reports  places 
a  hardship  on  manufacturers  as  it 
required  quarterly  reports  for  new 
biological  products,  annual  reports  for 
biological  products  licensed  more  than 
3  years,  and  annual  reports  for  drugs. 
Another  comment  requested  guidance 
on  the  preferred  format  for  distribution 
-data.  The  agency  agrees  that  foreign 
distribution  data  should  not  be  required 
for  biological  products.  Although  Uie 
agency  agrees  that  distribution  data  do 
not  accurately  estimate  the  incidence  of 
a  product's  adverse  effects,  it  is 
information  needed  to  help  FDA 
determine  whether  further  study  is 
needed.  FDA,  on  its  own  initiative,  is 
amending  the  final  rule  to  parallel  the 
drug  regulations  format  by  moving  the 
requirements  to  submit  distribution  data 
to  §  600.81.  Tlie  agency  has  revised  the 
schedule  for  submitting  distribution 
reports  in  §  600.81  of  the  final  rule.  The 
reports  will  now  be  due  on  the 
semiannual  and  annual  anniversary  of 
the  licensing  of  the  product.  Licensed 
manufacturers  that  believe  that  the 
requirements  for  submission  of 
distribution  data  are  inappropriate  for 
certain  types  of  products  may  request  a 
waiver  under  §600.90,  as  discussed 
elsewhere  in  this  preamble.  Until  a 
waiver  is  granted  the  provisions 
specified  in  the  Qnal  rule  are  applicable. 

■F.  Review  of  Scientific  Literature 

One  comment  on  §  600.80(d) 
requested  that  submission  of  reports 
from  scientific  literature  be  limited  to 
those  articles  where  the  author  believes 
the  product  is  associated  with  the 
experience;  i.e.,  "reasonable  causation" 
by  the  author  should  be  used  in 
determining  what  adverse  experiences 
from  the  literature  need  to  be  reported 
to  FDA. 

The  agency  believes  that  reports  of 
adverse  experiences  in  the  literature 
where  the  author  clearly  states  that  the 
licensed  manufacturer's  product  is  not 
the  cause  do  not  need  to  be  reported. 
Reports  in  the  scientific  literature  where 
no  conclusion  is  reached  regarding 
causality  should  be  further  investigated 
by  the  licensed  manufacturer  and 
reported  to  FDA  if  the  adverse 
experience  is  associated  or  remains 
possibly  associated  with  the  licensed 
biological  product.  ThS  licensed 
manufacturer  should  document  the 
information  that  determines  the  cause  to 
be  other  than  product  related  and  retain 
this  documentation. 
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G,  Reporting  Form  FDA-1639 

Five  comments  on  proposed 
§(ioo.80(0  concerned  the  use  of  Form 
FI  iA-1639  for  reporting  adverse 
e>  periences.  One  comment  stated  that 
th  i  form  is  inappropriate  for  their 
bi  )logical  products,  one  comment  asked 
th  it  the  form  be  updated,  one  comment 
^  luested  that  Form  FDA-1639  be 
re  ained  for  VAERS  reporting  as  well  as 
foi  ■  adverse  experience  reporting  for 
dr  igs  and  biological  products.  Two 
CO  [nments  questioned  whether  an 
aniroved  alternate  form  for  reporting 
atj'erse  experiences  for  drugs  must  be 
resubmitted  to  CBER  for  approval.  One 
comment  requested  that  the  agency  not 
al|ow  implementation  of  an  alternative 
re  )orting  form  as  it  will  cause  a 
he  rdship  in  computerization  of  adverse 
ex  jerience  data  across  the  biological 
an  i  pharmaceutical  product  lines.  This 
CO  nment  requested  that  the  same  form 
(Fi  )rm  FDA-1639)  be  used  for  all 
ad  I'erse  experience  reports  regardless  of 
th  i  nature  of  the  product. 

•DA  has  designed  a  new  adverse 
ex  Deriefice  reporting  form  (Form  FDA- 
35  )0A)  which,  with  the  exception  of 
re  lorting  adverse  experiences 
as  ociated  with  vaccines,  is  ordinarily 
to  je  used  to  report  vinder  §§  310.305, 
31  >.32,  314.80,  600.80,  and  parts  803 
an  i  807  regarding  drugs,  biological 
pn  >ducts,  and  devices,  respectively.  The 
ne  V  form  will  simplify  and  consolidate 
th(  reporting  of  adverse  events  and 
pr  »duct  problems  and  will  enhance 
agi  incy-wide  consistency  in  the 
CO  lection  of  postmarketing  data.  Any 
CO  nputer-generated  forms  will  have  to 
be  submitted  to  MED  WATCH,  5600 
Fi!  hers  Lane,  Rockville,  MD  20852- 
97  )7,  for  approval  to  use  in  complying 
wi  h  this  final  rule.  As  one  comment 
su  ;gested,  alternative  formats  will  make 
CO  nputerization  of  adverse  experience 
da  a  across  product  lines  difficult. 
Th  jrefore,  a  licensed  manufacturer 
shi  luld  submit  adequate  justification  for 
an  alternative  format. 

'orm  FDA-3500A  is  referenced  in 
§f  30.80(0  of  the  final  rule.  The  term 
"f(  rm  designated  by  FDA"  is  used 
th;  oughout  the  remainder  of  the  final 
ru  B  to  accommodate  any  future  changes 
in  he  form  itself.  For  vaccines  the 
de  ;ignated  form  for  reporting  adverse 
ex  )eriences  is  Form  VAERS-1.  The 
foi  m  for  VAERS  is  discussed  in  a 
pu  3lished  report  in  Morbidity  and 
Ml  rtality  Weekly  Report  (see  MMWR, 
39  730-733.  1990). 

H.  Reporter  Identification 

I  )ne  comment  on  proposed 
§  6  30.80(h)  requested  that  if  the  reporter 
is  he  patient  (or  relative)  that  his  or  her 


name  not  be  listed  on  the  adverse 
experience  form. 

The  agency  concurs  with  this  request 
for  adverse  experience  reporting  for 
licensed  biological  products  other  than 
vaccine-associated  experiences  being 
reported  in  accordance  with  NCVIA. 
Under  NCVIA  it  would  be  appropriate 
to  include  the  patient's  name  in  the 
report  because  copies  of  this  report  may 
be  made  available  to  the  vaccinee  or 
legal  representative  of  the  vaccinee.  For 
adverse  experience  reporting  of  licensed 
biological  products  other  than  vaccines 
being  reported  under  NCVIA,  the  report 
should  not  include  the  name  of  the 
patient,  but  should  assign  a  unique  code 
number  to  each  report.  For  adverse 
experience  reporting  of  biological 
products,  patient  identifiers  are  not 
releasable  to  the  public  under  FDA's 
public  information  regulations  (21  CFR 
part  20).  Section  600.80(h)  is  amended 
to  reflect  that  VAERS  reports  are  subject 
to  the  CDC  Privacy  Act  System. 

/.  Unique  Code  Number 

One  comment  concerning  proposed 
§  600.80(h)  requested  that  the  agency 
increase  the  number  of  characters  in  the 
unique  code  number  assigned  to  each 
report  from  eight  characters  in  length  to 
nine  characters. 

The  agency  encourages  consistency  by 
designating  in  the  final  rule  a  number  of 
characters  to  be  used,  to  simplify 
preparing  and  processing  the  reports.  To 
allow  some  flexibility,  note  that 
§  600.80(h)  in  the  final  rule  recommends 
but  does  not  require  use  of  a  code 
number  of  eight  characters  or  less. 

/.  Recordkeeping 

Two  comments  on  proposed 
§  600.80(i)  related  to  the  length  of  time 
a  licensed  manufacturer  is  required  to 
keep  adverse  experience  records.  One 
comment  requested  clarification 
regarding  whether  form  letters  sent  by 
the  licensed  manufacturer  to  the  adverse 
experience  reporter  must  be  retained  10 
years;  another  comment  requested  that 
the  recordkeeping  be  limited  to  1  year 
past  the  involved  product's  expiration 
date. 

FDA  believes  that  10  years  is  a 
reasonable  time  to  maintain  such 
records.  This  requirement  corresponds 
with  existing  regulations  for  drug 
products.  If  a  form  letter  to  the  reporter 
is  the  documentation  that  the  licensed 
manufacturer  sought  additional 
information  about  an  adverse 
experience,  then  the  form  letter  must  be 
maintained  in  the  file  for  10  years.  Any 
letters  which  are  part  of  the 
correspondence  regarding  an  adverse 
experience  reporting  must  be 
maintained  in  the  file  for  10  years. 
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K.  Exemptions 

FDA  has  determined  that  §  600.80(1) 
should  be  amended  to  clarify  that 
licensee^  manufacturers  of  in  vitro 
diagnostic  products,  including  assay 
systems  for  the  detection  of  antibodies 
or  antigens  to  retroviruses,  report 
adverse  experiences  under  the  device 
reporting  regulations.  The  best  way  to 
monitor  product  defects  with  these 
licensed  biological  devices  is  for  them 
to  be  reported  under  the  Medical 
Devices:  Medical  Device  User  Facility, 
Distributor,  and  Manufacturer 
Reporting,  Certification,  and 
Registration  Regulations  (see  56  FR 
60024.  November  26, 1991).  To 
eliminate  any  confusion  over  how  to 
report  product  defects  with  these 
products,  the  final  rule  is  amended  to 
state  specifically  that  in  vitro 
diagnostics,  including  assays  to  detect 
antibodies  or  antigens  to  retroviruses 
(such  as  HIV-1  and  HrV-2),  are  exempt 
from  this  rule  but  are  subject  to  the 
device  reporting  regulations. 

rv.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  9&-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 


a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  final  rule  codifies  adverse 
experience  reporting  for  biological 
products  currently  being  practiced  by 
licensed  manufacturers  on  a  voluntary 
basis.  FDA  believes  that  the  information 
collection  resulting  fix)m  postmarket 
surveillance  required  by  this  final  rule 
will  be  of  benefit  to  the  pubfic  health. 
FDA  has  prepared  a  Threshold 
Assessment  to  estimate  the  cost  to 
comply  with  the  final  rule  by  the 
regulated  industry.  The  estimation  by 
FDA  for  the  total  annual  cost  to  industry 
is  $3,937,164.  The  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

v.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Paperwork  Reduction  Act  of  1980 

Sections  600.80  and  600.81  of  this 
final  rule  contain  information  collection 
requirements  which  are  subject  to 
re\iew  by  the  Office  of  Management  and 
Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1980.  The  title, 
description,  and  respondent  description 


of  the  information  collection  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  Adverse  Experience  Reporting 
Requirements  for  Licensed  Biological 
Products. 

Description:  FDA  is  charged  with  the 
responsibility  for  determining  that  a 
biological  product  meets  the  statutory 
standards  for  safety,  purity,  and  potency 
for  initial  and  continued  licensure.  To 
carry  out  this  mandate,  the  agency 
needs  to  be  informed  whenever  a 
manufacturer  of  a  licensed  biological 
product  receives  or  otherwise  becomes 
aware  of  information  about  adverse 
experiences  associated  with  the  use  of 
its  product.  Only  if  FDA  is  provided 
with  such  information  will  it  be  able  to 
evaluate  the  risk,  if  any,  associated  with 
a  biological  product  and  take  whatever 
action  is  necessary  to  reduce  or 
eliminate  the  public's  exposure.  FDA  is 
taking  this  action  to  provide  a 
mechanism  under  which  manufacturers 
would  inform  the  agency,  on  a  timely 
basis,  of  any  unanticipated  safety 
problems  with  marketed  biological 
products.  This  action  is  similar  to 
initiatives  taken  by  FDA  regarding  new 
drugs  and  medical  devices. 

Description  of  Respondents: 
Businesses  or  other  for-profit  and  small 
businesses  or  organizations. 

As  required  by  the  Paperwork 
Reduction  Act,  FDA  has  submitted  a 
copy  of  this  rule  to  OMB  with  a  request 
that  it  approve  these  information 
collection  requirements. 


ESTIMATED  Total  Annual  Reporting  Burden 


Section  Number  of  Respondents    ^"^oiS^ffi®'^    Total  Annual  Responses      Hours  Per  Response  Total  Hours 


per  RespofxJent 


600.81 


63 


175.12698 


11.033 


1.0 


11,033 


Estimated  Total  Annual  Recordkeeping  Burden 


Section 


No.  of  Recordkeepers         Annual  Hours  Per  Recordkeeper 


Total  Recordkeepif^ 
Hours 


600.60(1) 


63 


0.5 


31.5 


This  final  rule  also  contains 
infonnation  collection  requirements 
contained  in  §  600.80(c)  that  have  been 
approved  by  OMB  under  OMB  No. 
0910-0291  with  a  total  of  11.033  hours. 
It  is  estimated  that  the  information 
requirements  for  this  section  und^  this 


final  rule  will  add  11.064.5  hours  to  the 
burden  estimate. 

List  of  Subjects  in  21  CFR  Part  600 

Biologies.  Reporting  and  . 
recordkeeping  requirements. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  21  CFR  part  600  is  amended 
as  follows: 
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PART  600— BIOLOGICAL  PRODUCTS: 
GENERAL 

1.  The  authority  citation  for  21  CFR 
part  600  is  revised  to  read  as  follows: 

Authority:  Sees.  201.  501,  502,  503,  505, 
510,  519,  701,  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  351,  352, 
353,  355,  360,  360i.  371.  374);  sees.  215,  351, 
352,  353.  361,  2125  of  the  Public  Health 
Service  Act  (42  U.S.C.  216,  262,  263,  263a. 
264,  300aa-25). 

2,  A  new  subpart  D  consisting  of 
§§600.80,  600.81,  and  600.90  is  added 
to  read  as  follows: 

Subpart  D — Reporting  of  Adverse 
Expertencea 

Sec. 

600.80  ^Postmarketing  reporting  of  adverse 
experiences. 

600.81  Distribution  reports. 
600.90    Waivers. 

Subpart  D— Reporting  of  Adverse 
Experiences 

§  600.80    PostmartwUng  reporting  of 
adverse  experiences. 

(a)  Definitions.  The  following 
definitions  of  terms  apply  to  this 
section: 

Adverse  experience  means  any 
adverse  event  associated  with  the  use  of 
a  biological  product  in  humans,  whether 
or  not  considered  product  related, 
including  the  following:  an  adverse 
event  occurring  in  the  course  of  the  use 
of  a  biological  product  in  professional 
practice;  an  adverse  event  occurring 
from  overdose  of  the  product,  whether 
accidental  or  intentional;  an  adverse, 
event  occurring  from  abuse  of  the 
product;  an  adverse  event  occurring 
from  withdrawal  of  the  product;  and 
any  failure  of  expected  pharmacological 
action. 

Blood  Component  for  this  purpose  has 
the  same  meaning  as  defmcd  in 
§  606.3(c)  of  this  chapter. 

Increased  frequency  means  an 
increase  in  the  rate  of  occurrence  of  a 
particular  adverse  biological  product 
experience,  e.g.,  an  increased  number  of 
reports  of  a  particular  adverse  biological 
product  experience  after  appropriate 
adjustment  for  biological  product 
exposure. 

Serious  means  an  adverse  experience 
associated  with  the  use  of  a  biological 
product  that  is  fatal  or  life-threatening. 
is  permanently  disabling,  requires 
inpatient  hospitalization,  or  is  a 
congenital  anomaly,  cancer,  or 
overdose. 

Unexpected  means  an  adverse 
biological  product  experience  that  is  not 
listed  in  the  current  labeling  for  the 
product  and  includes  an  event  that  may 
be  symptomatically  and 


pi  ithophysiologically  related  to  an  event 
lii  ted  in  the  labeling,  but  differs  from 
tk  B  event  because  of  greater  severity  or 
sj  ecificity.  For  example,  under  this 
d(  iflnition.  hepatic  necrosis  would  be 
ui  texpected  (by  virtue  of  greater 
s(  verity)  if  the  labeling  only  referred  to 
e  svated  hepatic  enzymes  or  hepatitis. 
S  milarly,  cerebral  thromboembolism 
aj  id  cerebral  vasculitis  would  be 
u:  lexpected  (by  virtue  of  greater 
s]  ecificity)  if  the  labeling  only  listed 
c(  rebral  vascular  accidents. 

(b)  Review  of  adverse  experiences. 
A  ly  person  having  a  product  license 
u  tder  §  601.20  of  this  chapter  shall 

p  omptly  review  all  adverse  experience 
ii  formation  pertaining  to  its  product 

0  itained  or  otherwise  received  by  the 

li  :ensed  manufacturer  from  any  source, 
fc  reign  or  domestic,  inducting 
ii  formation  derived  from  commercial 
n  arketing  experience,  postmarketing 
c  inical  investigations,  postmarketing 
e  tidemiological/surveillance  studies, 
n  ports  in  the  scientific  literature,  and 
u  ipublished  scientific  papers. 

(c)  Reporting  requirements.  The 

li  :ensed  manufacturer  shall  report  to 
F  3A  adverse  experience  information,  as 
d  ascribed  in  this  section.  The  licensed 
n  anufacturer  shall  submit  two  copies  of 
ei  ich  report  described  in  this  section  for 
npnvaccine  biological  products,  to  the 
Center  for  Biologies  Evaluation  and 
Rssearch  (HFM-210),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
SI  lite  200  N..  Rockville.  MD  20852- 
1 148.  Submit  all  vaccine  adverse 
e  cperience  reports  to:  Vaccine  Adverse 
E  /ent  Reporting  System  (VAERS),  P.O. 

1  5x  1100,  Rockville,  MD  20849-1100. 

F  DA  may  waive  the  requirement  for  the 
s  icond  copy  in  appropriate  instances. 
(1)  Fifteen-day  Alert  reports,  (i)  The 
1:  :ensed  manufacturer  shall  report  each 
a  iverse  experience  that  is  both  serious 
a  id  unexpected,  regardless  of  source,  as 
s  )on  as  possible  but  in  any  case  within 
1 3  working  days  of  initial  receipt  of  the 
ii  [formation.  These  reports  are  required 
t(  I  be  submitted,  for  nonvaccine 
b  ological  products,  on  a  form 
c  ssignated  by  FDA  or  a  suitable  format 
c  jntaining  all  of  the  data  elements  in 
t  le  FDA  designated  reporting  form,  and, 
f  ir  vaccines  on  a  VAERS  form.  The 
1  censed  manufacturer  shall  promptly 
i  ivestigate  all  adverse  experiences  that 
a  :e  the  subject  of  these  1 5-day  Alert 
r  sports  and  shall  submit  foUowup 
r  ;ports  within  15  working  days  of 
r  jceipt  of  new  information  or  as 
r  jquested  by  FDA.  If  additional 
i  iformation  is  not  obtainable,  a 
f  >llowup  report  may  be  required  that 
c  escribes  briefly  the  steps  taken  to  seek 
£  dditional  information  and  the  reasons 
1  'hy  it  could  not  be  obtained.  These  15- 


day  Alert  reports  and  followups  to  them 
are  required  to  be  submitted  under 
separate  cover  and  may  not  be  included, 
except  for  summary  or  tabular  purposes, 
in  a  periodic  report. 

(ii)  The  licensed  manufacturer  shall 
review  periodically  (at  least  as  often  as 
the  periodic  reporting  cycle)  the 
frequency  of  reports  of  adverse 
biological  product  experiences  that  are 
both  serious  and  expected  and  reports  of 
therapeutic  failure  (lack  of  effect), 
regardless  of  source,  and  report  any 
significant  increase  in  frequency  as  soon 
as  possible  but  in  any  case  within  15 
working  days  of  determining  that  a 
significant  increase  in  frequency  exists. 
Upon  written  notice,  FDA  may  require 
that  licensed  manufacturers  review  the 
fiequency  of  reports  of  serious,  expected 
adverse  biological  product  experiences 
at  intervals  different  than  the  periodic 
reporting  cycle.  Reports  of  a  significant 
increase  in  frequency  are  required  to  be 
submitted  in  narrative  form  (including 
the  time  period  on  which  the  increased 
frequency  is  based,  the  method  of 
analysis,  and  the  interpretation  of  the 
results),  rather  than  using  the  form 
designated  by  FDA.  Fifteen-day  Alert 
reports  based  on  increased  frequency 
are  required  to  be  submitted  under 
separate  cover  and  may  not  be  included, 
except  for  summary  purposes,  in  a 
periodic  report. 

(iii)  The  requirements  of  paragraphs 
(c)(l)(i)  and  (c)(l)(ii)  of  this  section, 
concerning  the  submission  of  Fifteen- 
day  Alert  reports,  shall  also  apply  to  any 
person  other  than  the  licensed 
manufacturer  of  the  final  product  whose 
name  appears  on  the  label  of  a  licensed 
biological  product  as  a  manufacturer, 
packer,  distributor,  shared 
manufacturer,  joint  manufacturer,  or 
any  other  participant  involved  in 
divided  manufacturing.  In  order  to 
avoid  unnecessary  duplication  in  the 
initial  and  followup  submission  of 
reports  to  FDA,  the  obligations  of  a 
manufacturer  other  than  the  licensed 
manufacturer,  may  be  rnet  by  submitting 
all  reports  to  the  licensed  manufacturer 
of  the  final  product.  If  a  manufacturer 
other  than  the  licensed  manufacturer 
elects  to  submit  reports  to  the  licensed 
manufacturer  rather  than  to  FDA,  it 
shall  submit  each  report  to  the  licensed 
manufacturer  within  3  working  days  of 
its  receipt,  and  the  Ucensed 
manufacturer  shall  then  comply  with 
the  requirements  of  this  section.  Under 
this  circumstance,  the  manufacturer 
shall  maintain  a  record  of  this  action 
which  shall  include: 

(A)  A  copy  of  all  adverse  biological 
product  experience  reports  submitted  to 
the  licensed  manufacturer. 
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(B)  Date  the  report  was  received  by 
the  manufacturer, 

(C)  Date  the  report  was  submitted  to 
the  licensed  manufacturer. 

(D)  Name  and  address  of  the  licensed 
maniifacturer. 

(iv)  Each  report  submitted  under  this 
paragraph  shall  bear  prominent 
identification  as  to  its  contents,  i.e.,  "15- 
day  Alert  report"  or  "15-day  Alert 
report-followup." 

(2)  Periodic  adverse  experience 
reports,  (i)  The  licensed  manufacturer 
shall  report  each  adverse  experience  not 
reported  under  paragraph  (c)(l)(i)  of  this 
section  at  quarterly  intervals,  for  3  years 
from  the  date  of  issuance  of  the  product 
hcense,  and  then  at  annual  intervals. 
The  licensed  manufacturer  shall  submit 
each  quarterly  report  vdthin  30  days  of 
the  close  of  the  quarter  (the  first  quarter 
beginning  on  the  date  of  issuance  of  the 
product  license)  and  each  annual  report 
within  60  days  of  the  anniversary  date 
of  the  issuance  of  the  product  Hcense. 
Upon  written  notice,  FDA  may  extend 
or  reestablish  the  requirement  that  a 
licensed  manufacturer  submit  quarterly 
reports,  or  require  that  the  licensed 
manufacturer  submit  reports  under  this 
section  at  different  times  than  those 
stated.  Followup  information  to  adverse 
experiences  submitted  in  a  periodic 
report  may  be  submitted  in  the  next 
periodic  report. 

(ii)  Each  periodic  report  shall  contain: 

(A)  A  narrative  summary  and  analysis 
of  the  information  in  the  report  and  an 
analysis  of  the  15-day  Alert  reports 
submitted  during  the  reporting  interval 
(all  15-day  Alert  reports  being 
appropriately  referenced  by  the  Ucensed 
manufacturer's  patient  identification 
number,  adverse  reaction  term(s),  and 
date  of  submission  to  FDA); 

(B)  A  form  designated  for  Adverse 
Experience  Reporting  by  FDA  for  each 
adverse  experience  not  reported  under 
paragraph  (c)(l)(i)  of  this  section  (with 
an  index  consisting  of  a  line  listing  of 
the  licensed  manufacturer's  patient 
identification  number  and  adverse 
reaction  term(s));  and 

(C)  A  history  of  actions  taken  since 
the  last  report  because  of  adverse 
experiences  (for  example,  labeling 
changes  or  studies  initiated). 

(iii)  Periodic  reporting,  except  for 
information  regarding  15-day  Alert 
reports,  does  not  apply  to  adverse 
experience  information  obtained  from 
postmarketing  studies  (whether  or  not 
conducted  under  an  investigational  new 
drug  application),  from  reports  in  the 
scientific  literature,  and  from  foreign 
marketing  experience. 

(d)  Scientific  literature.  (1)  A  15-day 
Alert  report  based  on  information  from 
the  scientific  literature  shall  be 


accompanied  by  a  copy  of  the  published 
article.  The  15-day  Alert  reporting 
requirements  in  paragraph  (c)(l)(i)  of 
this  section  (i.e.,  serious,  imexpected 
adverse  experiences)  apply  only  to 
reports  found  in  scientific  and  medical 
journals  either  as  case  reports  or  as  the 
resuh  of  a  formal  clinical  trial.  The  15- 
day  Alert  reporting  requirements  in 
paragraph  (c)(l)(ii)  of  this  section  (i.e., 
a  significant  increase  in  frequency  of  a 
serious,  expected  adverse  experience  or 
of  a  therapeutic  failure)  apply  only  to 
reports  found  in  scientific  and  medical 
journals  either  as  the  result  of  a  formal 
clinical  trial,  or  from  epidemiologic 
studies  or  analyses  of  experience  in  a 
monitored  series  of  patients. 

(2)  As  with  all  reports  submitted 
under  paragraph  (c)(l)(i)  of  this  section, 
reports  based  on  the  scientific  literature 
shall  be  submitted  on  the  reporting  form 
designated  by  FDA  or  comparable 
format  as  prescribed  by  paragraph  (f)  of 
this  section.  In  cases  where  the  licensed 
manufacturer  believes  that  preparing  the 
form  designated  by  FDA  constitutes  an 
undue  hardship,  the  Ucensed    ■ 
manufacturer  may  arrange  with  the 
Division  of  Biostatistics  and 
Epidemiology  (HFM-210)  for  an 
acceptable  alternative  reporting  format. 

(e)  Postmarketing  studies.  (1) 
Licensed  manufacturers  are  not  required 
to  submit  a  15-day  Alert  report  under 
paragraph  (c)  of  this  section  for  an 
adverse  experience  obtained  from  a 
postmarketing  clinical  study  (whether 
or  not  conducted  under  a  biological 
investigational  new  drug  application) 
unless  the  Ucensed  manufacturer 
concludes  that  there  is  a  reasonable 
possibility  that  the  product  caused  the 
adverse  experience. 

(2)  The  licensed  manufacturer  shall 
separate  and  clearly  mark  reports  of 
adverse  experiences  that  occur  during  a 
postmarketing  study  as  being  distinct 
from  those  experiences  that  are  being 
reported  spontaneously  to  the  licensed 
manufacturer. 

(0  Reporting  forms.  (1)  Except  as 
provided  in  paragraphs  (c)(l)(ii),  and 
(f)(3)  of  this  section,  the  licensed 
manufacturer  shall  complete  the 
reporting  form  designated  by  FDA 
(FDA-3500A.  or.  for  vaccines,  a  VAERS 
form)  for  each  report  of  an  adverse 
experience. 

(2)  Each  completed  form  should  refer 
only  to  an  individual  patient  or  single 
attached  publication. 

(3)  Instead  of  using  a  designated 
reporting  form,  a  licensed  manufacturer 
may  use  a  computer-generated  form  or 
other  alternative  format  (e.g..  a 
computer-generated  tape  or  tabular 
listing)  provided  that: 


(i)  The  content  of  the  alternative 
format  is  equivalent  in  all  elements  of 
information  to  those  specified  in  the 
form  designated  by  FDA;  and 

(ii)  the  format  is  approved  in  advance 
by  MEDVVATCH:  The  FDA  Medical 
Products  Reporting  Program;  or,  for 
alternatives  to  the  VAERS  Form,  by  the 
Division  of  Biostatistics  and 
Epidemiology. 

(4)  Copies  of  the  reporting  form 
designated  by  FDA  (FDA-3500A)  for 
nonvaccine  biological  products  mav  be 
obtained  from  the  Center  for  Biologies 
Evaluation  and  Research  (address 
above).  Additional  suppUes  of  the  form 
may  be  obtained  from  the  Consolidated 
Forms  and  Publications  Distribution 
Center,  3222  Hubbard  Rd.,  Landover. 
MD  20785.  Supplies  of  the  VAERS  form 
may  be  obtained  from  VAERS  by  calling 
1-600-622-7967. 

(g)  Multiple  reports.  A  Ucensed 
manufacturer  should  not  include  in 
reports  under  this  section  any  adverse 
experiences  that  occurred  in  clinical 
trials  if  they  were  previously  submitted 
in  the  product  license  application.  If  a 
report  refers  to  more  than  one  biological 
product  marketed  by  a  licensed 
manufacturer,  the  Ucensed 
manufacturer  should  submit  the  report 
to  the  hcense  for  the  product  listed  first 
in  the  report. 

(h)  Patient  privacy.  For  nonvaccine 
biological  products,  a  licensed 
manufacturer  should  not  include  in 
reports  under  this  section  the  names 
and  addresses  of  individual  patients; 
instead,  the  licensed  manufacturer 
should  assign  a  unique  code  number  to 
each  report,  preferably  not  more  than 
eight  characters  in  length.  The  licensed 
manufacturer  should  include  the  name 
of  the  reporter  from  whom  the 
information  was  received.  The  names  of 
patients,  health  care  professionals, 
hospitals,  and  geographical  identifiers 
in  adverse  experience  reports  are  not 
releasable  to  the  public  under  FDA's 
public  information  regulations  in  part 
20  this  of  chapter.  For  vaccine  adverse 
experience  reports,  these  data  will 
become  part  of  the  CDC  Privacy  Act 
System  09-20-0136,  "Epidemiologic 
Studies  and  Surveillance  of  Disease 
Problems."  Information  identifying  the 
person  who  received  the  vaccine  or  that 
person's  legal  representative  will  not  be 
made  available  to  the  public,  but  may  be 
available  to  the  vaccinee  or  legal 
representative. 

(i)  Recordkeeping.  The  licensed 
manufacturer  shall  maintain  for  a  period 
of  10  years  records  of  all  adverse 
experiences  known  to  the  licensed 
manufacturer,  including  raw  data  and 
any  correspondence  relating  to  the 
adverse  experiences. 
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(j)  Guideline.  FDA  has  prepared  a 
guideline  for  the  submission  of  reports 
of  adverse  experiences  and  suggested 
foUowup  investigation  of  reports. 

{k)  Revocation  of  license.  If  a  licensed 
manufacturer  fails  to  establish  and 
maintain  records  and  make  reports 
required  under  this  section  with  respect 
to  a  licensed  biological  product,  FVA 
may  revokw  ihe  product  license  for  such 
a  product  in  accordance  with  the 
-procedures  of  §601.5  of  this  chapter. 

(1)  Exemptions.  Manufactiirers  of  the 
following  listed  products  aie  not 
required  to  submit  adverse  experience 
reports  under  this  section: 

(1)  Whole  blood  or  components  of 
whole  blood. 

(2)  in  vitro  diagnostic  products, 
including  assay  systems  for  the 
detection  of  antibodies  or  antigens  to 
retroviruses.  These  products  are  subject 
to  the  reporting  requirements  for 
devices. 

(m)  Disclaimer.  A  report  or 
infonnation  submitted  by  a  licensed 
manufactiuer  under  this  section  (and 
any  release  by  FDA  of  that  report  or 
iniormation)  does  not  necessarily  reflect 
a  conclusion  by  the  licensed 
manufacturer  or  FDA  that  the  report  or 
iniormation  constitutes  an  admission 
that  the.  biological  product  caused  or 
contributed  to  an  adverse  effect.  A 
licensed  manufacturer  need  not  admit, 
and  may  deny,  that  the  ^eport  or 
infonnation  submitted  under  this 
section  constitutes  an  admission  that 
the  biological  product  caused  or 
contributed  to  an  adverse  effect.  For 


pi  irposes  of  this  provision,  this 
p(  ragraph  also  includes  any  person 
re  jorting  under  paragraph  (c)(l)(iii)  of 
til  s  section. 

§  I  00.S1  OistrifoutSon  reports. 

The  licensed  manufacturer  shall 
s\  bmit  information  about  the  quantity 

the  product  distributed  under  the 
product  license,  including  the  quantity 
d  stributed  to  distributors.  The  interval 
b<  tween  distribution  reports  shall  be  6 
m  3nths.  Upon  written  notice,  FDA  may 
re  ]uire  that  the  licensed  manufacturer 
SI  bmit  distribution  reports  under  this 
se  ction  at  times  other  than  every  6 
m  anths.  The  distribution  report  shall 
c(  nsist  of  the  bulk  lot  number  (from 
w  lich  the  final  container  was  filled), 
tip  fill  lot  numbers  for  the  total  number 

dosage  units  of  each  strength  or 
potency  distributed  (e.g..  fifty  thousand 
p  r  10-millilitcr  vials),  the  label  lot 
n  imber  (if  different  from  fill  lot 
ni  imber),  labeled  date  of  expiration, 
number  of  doses  in  fill  lot/label  lot,  date 

release  of  fill  lot/label  lot  for 
d  stribution  at  that  time.  If  any 
si  ;nificant  amoimt  of  a  fill  lot/label  lot 
is  returned,  include  this  information. 
D  sclosure  of  financial  or  pricing  data  is 
n(  t  required.  As  needed.  FDA  may 
re  ^uire  submission  of  more  detailed 
pi  oduct  distribution  information.  Upon 
w  itten  notice,  FDA  may  require  that  the 
lii  ensed  manufactiuer  submit  reports 
ui  ider  this  section  at  times  other  than 
til  ose  stated.  Requests  by  a  licensed 
m  mufacturer  to  submit  reports  at  times 


other  than  those  stated  should  be  made 
as  a  request  for  a  waiver  under  §600.90. 

§600.90   Waiven. 

(a)  A  licensed  manufacturer  may  ask 
the  Food  and  Drug  Administration  to 
waive  under  this  section  any 
requirement  that  applies  to  the  licensed 
manufacturer  under  §§600.80  and 
600.81.  A  waiver  request  under  this 
section  is  required  to  be  submitted  with 
supporting  documentation.  The  waiver 
request  is  required  to  contain  one  of  the 
following: 

(1)  An  explanation  why  the  licensed 
manufacturer's  compliance  with  the 
requirement  is  unnecessary  or  cannot  be 
achieved, 

(2)  A  description  of  an  alternative 
submission  that  satisfies  the  purpose  of 
the  requirement,  or 

(3)  Other  information  justifying  a 
waiver. 

(b)  FDA  may  grant  a  waiver  if  it  finds 
one  of  the  following: 

(1)  The  licensed  manufacturer's 
compliance  with  the  requirement  is 
unnecessary  or  cannot  be  achieved, 

(2)  The  licensed  manuiiactiuer's 
alternative  submission  satisfies  the 
requirement,  or 

(3)  The  licensed  manufacttirer's 
submission  otherwise  justifies  a  waiver. 

Dated:  October  13, 1994. 
WilliaiBK.  Hubbard. 
Interim  Deputy  CommissioneT  for  Policy. 
(PR  Doc  94-26482  Filed  10-26-94;  8:45  am] 
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Department  of 
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Services 

Food  and  Drug  Administration 


21  CFR  Part  20,  et  al. 

Adverse  Experience  Reporting 
Requirements  for  Human  Drug  and 
Licensed  Biological  Products;  Proposed 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  20, 310. 312, 314.  and  600 
[Docket  No.  93N-0181] 

Adverse  Experience  Reporting 
Requirements  for  Human  Drug  and  ' 
Licensed  Bioiogical  Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FD'A)  is  proposing  to 
amend  its  current  adverse  experience 
reporting  regulations  for  human  drug 
products  and  for  licensed  biological 
products  to  provide  consistency  with 
the  elements  of  FDA  Form  3500A  and 
require  the  use  of  this  new  reporting 
form;  revise  certain  definitions  and 
reporting  periods  and  formats  as 
recommended  by  the  International 
Conference  on  Harmonization  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use  (ICH) 
and  the  World  Health  Organization's 
Council  for  International  Organizations 
of  Medical  Sciences  (CIOMS);  require 
applicants  or  manufacturers,  packers, 
and  distributors  to  develop  written 
procedures  for  monitoring  and  reporting 
adverse  experiences;  state  that  reports  of 
adverse  experiences  that  are  forwarded 
by  FDA  to  the  applicant  or 
manufacturer,  packer,  and  distributor 
should  not  be  resubmitted  to  the  agency; 
and  make  other  revisions  to  the 
regulations  to  provide  uniformity  in 
adverse  experience  reporting  for  human 
drug  products  and  licensed  biological 
products.  These  changes  would  simplify 
and  facilitate  the  reporting  of  adverse 
experiences  and  would  enhance 
agencywide  consistency  in  the 
collection  of  postmarketing  adverse 
experience  data.  In  addition,  FDA  is 
proposing  to  amend  the  requirements 
for  clinical  study  design  and  conduct 
and  the  sponsor  reporting  requirements 
in  the  investigational  new  drug 
application  (IND)  regulations.  These 
amendments  are  intended  to  provide 
more  complete  and  accurate  information 
that  would  enable  sponsors, 
investigators,  and  FDA  to  determine 
serious  toxicities  of  investigational 
drugs  more  expeditiously  during 
clinical  studies. 

DATES:  Submit  written  comments  by 
January  25, 1995.  The  agency  proposes 
that  any  final  rule  that  may  issue  based 
on  this  proposal  become  effective  30 
daf  s  after  its  date  of  publication  in  the 
Federal  Register. 
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Al  DRESSES:  Submit  written  comments 
tc  the  Dockets  Management  Branch 
[I  FA-305),  Food  and  Drug 
A  [ministration,  rm.  1-23, 12420 
Pi  rklawn  Dr.,  Rockville,  MD  20857. 
FC  R  FURTHER  INFORMATION  CONTACT: 
Concerning  human  drug  products: 
Howard  P.  Muller,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
362),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594- 
1049. 
!]onceming  licensed  biological 
products:  Paula  S.  McKeever, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-635),  Food  and 
Drug  Administration,  1401 
Rockville  Pike,  suite  200N, 
Rockville,  MD  20852-1448,  301- 
594-3074. 
SI  PPLEMENTARY  INFORMATION: 

I.  background 

n  the  Federal  Register  of  June  3, 1993 
(5  \  FR  31596),  FDA  announced  the 
av  lilability  of  a  new  form  for  reporting 
ac  verse  events  and  product  problems 
w  th  medications,  devices,  and  other 
FI  lA-regulated  medical  products.  This 
fo:  m  is  available  inlwo  versions.  One 
ve  sion  of  the  form  (FDA  Form  3500)  is 
to  je  used  by  health  professionals  for 
vc  untary  reporting;  the  other  version  of 
th   form  (FDA  Form  3500A)  is  to  be 
us  sd  by  applicants  or  manufacturers 
(ir  eluding  licensed  manufacturers  of 
lie  Bnsed  biological  products),  and  other 
pe  -sons  subject  to  mandatory  reporting 
re(  uirements  imder  FDA  regulations. 
Ui  der  existing  regulations,  drug" 
mi  nufacturers,  packers,  and  distributors 
an  d  applicants  for  new  drug  products 
an  i  generic  drug  products  must  report 
ad  /erse  events  under  §  §  310.305  and 
31  i.80  (21  CFR  310.305  and  314.80). 
Ell  ewhere  in  this  issue  of  the  Federal 
R«  jister,  FDA  is  issuing  a  final  rule 
es  ablishing  new  §600.80.  This  section 
mi  kes  licensed  manufacturers  of 
bi(  ilogical  products  subject  to  certain 
re  (orting  requirements. 

'he  new  form  is  part  of  FDA's 
M  dical  Products  Reporting  Program 
(^  edVVatch)  and  is  designed  to 
en  :ourage  and  facilitate  the  reporting  of 
ad  /erse  events  and  product  problems 
foi  most  FDA-regulated  human  medical 
pr  )ducts  by  the  entire  health  care 
GO  nmunity,  including  manufacturers, 
dii  tributors,  user  facilities,  and  health 
pr  )fessionals.  FDA  issued  the  new  form 
to  jimplify  and  consolidate  the 
re  lortingofsuspected  adverse  events 
an  i  product  problems  with  human  drug 
pr  (ducts,  biologies,  and  medical 
de  /ices,  as  well  as  the  reporting  of 
ad  ,erse  events  with  other  FDA- 


regulated  medical  products,  such  as 
dietary  supplements.  FDA  has  found 
that,  under  the  current  system,  there  is 
some  confusion  about  what  to  report  to 
the  agency  and  that  the  existing 
assortment  of  reporting  forms  and 
systems  can  interfere  with  the  efficient 
reporting  of  suspected  problems.  FDA 
has  attempted  to  clarify  and  simplify 
adverse  event  reporting  with  the  new 
form  by  eliminating  redundant  or 
nonessential  elements  and  by  clarifying 
those  areas  that  have  caused  confusion. 

FDA  Form  3500A  replaces  current 
Form  FDA-1639,  as  well  as  most  other 
adverse  event  and  product  problem 
reporting  forms  currently  required  by 
the  agency.  Adverse  events  associated 
with  vaccines  will  continue  to  be 
reported  through  the  FDA  and  Centers 
for  Disease  Control  and  Prevention 
Vaccine  Adverse  Event  Reporting 
System  (VAERS).  FDA  is  proposing  to 
amend  the  adverse  experience  reporting 
requirements  for  human  drug  products 
and  for  licensed  biological  products  to 
be  consistent  with  the  elements  of  FDA 
Form  3500A. 

In  developing  FDA  Forms  3500  and 
3500A,  the  agency  considered  several 
recommendations  from  ICH  and  CIOMS. 
These  organizations  were  formed  to 
facilitate  international  consideration  of 
issues,  particularly  safety  issues, 
concerning  the  use  of  both  foreign  and 
domestic  data  in  the  development  and 
use  of  drugs  and  biological  products. 
ICH  has  worked  to  promote  the 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  ICH  has  prepared 
a  draft  guideline  specific  to  parts  of  this 
issue  entitled:  "Clinical  Safety  Data 
Management>  Definitions  and  Standards 
for  Expedited  Reporting."  In  the  Federal 
Register  of  July  9, 1993  (58  FR  37408), 
FDA  published  this  draft  guideline  for 
public  comment.  Several  CIOMS 
working  groups  have  worked  to 
coordinate  and  standardize  the 
international  reporting  of  postmarketing 
adverse  drug  reactions  by 
pharmaceutical  manufacturers  to 
regulatory  authorities.  CIOMS  Working 
Group  II  has  proposed  an  international 
system  of  standardized  time  intervals, 
formats,  and  inclusiort  criteria  in  order  • 
to  lessen  confusion  and  reduce 
preparation  time  among  manufacturers 
and  to  enable  them  to  report 
postmarketing  adverse  experiences  more 
rapidly,  efficiently,  and  effectively 
(Refs.  1  and  2).  FDA  believes  that  many 
changes  recommended  by  CIOMS  and 
ICH  would  result  in  more  effective 
reporting  of  serious  adverse  experiences 
to  regulatory  authorities  worldwide. 


FDA  is  proposing  to  amend  the  adverse 
experience  reporting  ^uirements  for 
human  drug  products  and  licensed 
biological  products  in  part  to  be 
consistent  with  certain  standardized 
definitions,  procedures,  and  formats 
proposed  by  these  international 
organizations. 

FDA  is  also  proposing  to  amend  the 
requirements  for  clinical  study  design 
and  conduct  and  the  sponsor  reporting 
requirements  in  the  IND  regulations. 
These  amendments  are  intended  to 
provide  more  complete  and  accurate 
information  that  would  enable  sponsors, 
investigators,  and  FDA  to  determine 
serious  toxicities  of  investigational 
drugs  more  expeditiously  during 
clinical  studies.  A  clinical  study  of 
fialuridine  (FIAU)  resulted  in  several 
instances  of  severe  liver  and  pancreatic 
injury  and  five  deaths,  beginning  in 
June  1993.  This  incident  prompted  FDA 
to  establish  a  task  force  to  see  whether 
the  data  available  before  the  study  gave 
any  suggestion  of  the  serious  toxicity 
that  emerged,  and  whether  some 
differences  in  process  or  behavior  by 
investigators  and  sponsors  might  have 
made  it  possible  or  more  likely  for  them 
to  have  anticipated  the  toxicity  in  the 
1993  study.  The  proposed  IND 
amendments  contained  in  this 
document  are  largely  the  result  of 
recommendations  by  this  task  force. 

II.  Description  of  the  Proposed  Rule 

A.  Replacement  of  Form  FDA-1639  and 
How  to  Obtain  Copies  of  FDA  Form 
3500A 

FDA's  existing  regulations  at  21  CFR 
20.112,  310.305,  and  314.80  refer  to 
Form  FDA-1639.  The  agency  is 
proposing  to  amend  these  regulations  to 
replace  references  to  Form  FI)A-1639 
with  new  FDA  Form  3500A.  This 
change  is  necessary  because  new  FDA 
Form  3500A  replaces  Form  FDA-1639 
(58  FR  31596). 

The  existing  regulations  at 
§§  310.305(d)(4)  and  31 4.80(fl(4))  also 
provide  an  address  where  a  person  may 
obtain  copies  of  Form  FDA-1639.  FDA 
is  proposing  to  amend  these  regulations 
to  state  where  a  person  can  obtain 
copies  of  FDA  Form  3500A.  Ten  or 
fewer  copies  of  FDA  Form  3500A  and  a 
copy  of  the  instructions  for  completing 
the  form  can  be  obtained  from  the 
Division  of  Epidemiology  and 
Surveillance  (HFD-730),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Large 
numbers  of  copies  (greater  than  10 
copies)  may  be  obtained  by  writing  to 
the  Consolidated  Forms  and 
Publications  Di^ribution  Center, 


Washington  Commerce  Center,  3222 
Hubbard  Rd.,  Landover,  MD  20785. 

B.  Definitions  of  "Data  Lock-Point"  and 
"International  Birth  Date" 

FDA  is  proposing  to  amend 
§§  314.80(a)  and  600.80(a)  to  define  the 
terms  "data  lock-point"  and 
"international  birth  date."  The  "data 
lock-point"  is  the  end  of  the  reporting 
period  (cutoff  date)  for  data  to  be 
incorporated  into  a  specific 
postmarketing  adverse  experience 
periodic  report.  On  this  date,  the  data 
available  to  the  reporter  are  held  for 
review  and  evaluation  by  the  applicant 
or  licensed  manufacturer  prior  to  being 
submitted  to  FDA.  The  international 
birth  date  is  the  date  that  the  first 
regulatory  authority  in  the  world 
approved  the  human  drug  or  biological 
product  for  marketing.  As  explained 
further  in  section  lI.E.  of  this  document, 
each  6-month  anniversary  of  the 
international  birth  date  is  the  data  lock- 
point  for  data  to  be  incorporated  into  a 
specific  postmarketing  adverse 
experience  periodic  report. 

The  proposed  rule  would  define  these 
terms  because  they  describe  the 
standardized  international  reporting 
period  developed  by  CIOMS  for 
submitting  postmarketing  adverse 
experience  reports.  CIOMS  developed 
this  standardized  reporting  period  to 
lessen  confusion  and  to  enable 
applicants  and  licensed  manufacturers 
to  prepare  and  submit  similar  reports  of 
adverse  experiences  to  regulatory 
authorities.  It  would  also  reduce 
preparation  time  among  applicants  and 
licensed  manufacturers  because  it 
eliminates  varying  due  dates  presently 
required  for  submitting  postmarketing 
adverse  experience  reports  to  regulatory 
authorities  worldwide.  FDA  believes  the 
CIOMS  reporting  schedule,  which 
decreases  reporting  rates  currently 
required  by  FDA  for  drug  and  licensed 
biological  products  for  the  first  3  years 
of  marketing  from  every  3  months  to 
every  6  months  and  increases  it 
thereafter  from  every  12  months  to  every 
6  months,  permits  adequate  time  for 
reporters  to  make  periodic  submissions 
to  regulatory  authorities.  In  addition, 
the  agency  believes  that  the  proposed 
reporting  frequency  is  sufficient  to 
notify  FDA  of  potential  postmarketing 
safety  problems  that  do  not  require 
expedited  reporting. 

C.  Definition  of  "Serious" 

FDA's  existing  adverse  experience 
reporting  regulations  (21  CFK 
310.305(b)(4),  312.32(a),  314.80(a),  and 
600.80(a))  define  a  serious  adverse 
experience  as  one  that  is  "fatal  or  life- 
threatening,  is  permanently  disabling. 


requires  inpatient  hospitalization,  or  is 
a  congenital  anomaly,  cancer,  or 
overdose."  Consistent  with  new  FDA 
Form  3500A  and  with  recommendations 
by  the  ICH  and  CIOMS,  the  proposed 
rule  would  amend  this  definition  to 
read  as  follows: 

Setious  means  an  adverse  drug  experience 
occurring  at  any  dose  that  is  fatal  or  life- 
threatening,  results  in  persistent  or 
significant  disability/incapacity,  requires  or 
prolongs  inpatient  hospitalization, 
necessitates  medical  or  surgical  intervention 
to  preclude  permanent  impairment  of  a  body 
function  or  permanent  damage  to  a  body 
structure,  or  is  a  congenital  anomaly. 

The  agency  is  proposing  to  remove 
"cancer"  from  the  definition  because 
cancer  would  most  often  be  reported 
under  the  other  broader  elements  in  the 
definition.  For  example,  cancer  may  be 
reported  as  life-threatening  or  requiring 
inpatient  hospitalization.  Other  diseases 
or  conditions  that  may  be  life- 
threatening  or  require  hospitalization, 
such  as  heart  disease  or  myocardial 
infarction,  have  not  been  identified  as 
separate  elements  in  previous 
definitions,  and  the  agency  believes  it  is. 
not  necessary  to  single  out  cancer. 

The  proposed  amendment  would  also 
remove  "overdose"  from  the  definition 
of  serious.  Reports  of  overdoses  that  had 
serious  outcomes  would  still  be 
reported  under  the  other  broader 
elements  in  the  definition.  Reports  of 
overdoses  that  did  not  lead  to  outcomes 
defined  as  serious  would  provide  the 
agency  with  less  critical  safety 
information. 

By  adding  the  phrase  "occurring  at 
any  dose"  after  "adverse  drug 
experience"  in  the  definition,  the 
agency  will  ensure  that  a  serious 
adverse  experience  at  any  dose,  whether 
it  is  the  labeled  dose  or  a  different  dose, 
including  an  overdose  or  an  underdose, 
should  be  reported. 

FDA  is  also  proposing  to  clarify  the 
phrase  "is  permanently  disabling"  by 
substituting  "results  in  persistent  or 
significant  disability/ incapacity."  This 
change  is  intended  to  clarify  that  a 
disability  need  not  be  permanent  to  be 
considered  a  serious  adverse 
experience. 

The  proposed  amendments  would 
also  modify  the  phrase  "requires 
inpatient  hospitalization"  to  read 
"requires  or  prolongs  inpatient 
hospitalization."  This  change  is 
intended  to  cover  those  situations  where 
a  serious  adverse  experience  occurs 
while  the  patient  is  already 
hospitalized,  and  the  adverse 
experience  prolongs  the  patient's 
hospital  stay. 

FDA  is  also  proposing  to  add  the 
phrase  "necessitates  medical  or  surgical 
intervention  to  preclude  permanent 
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impainnent  of  a  body  function  or 
permanent  damage  to  a  body  structure." 
The  agency  believes  such  events  should 
be  considered  serious  adverse 
experiences  and  should  be  reported. 
This  change  is  also  consistent  with 
ICH's  proposed  definition  of  a  serious 
adverse  event.  FDA  notes  that  a  serious 
adverse  experience  would  not  include 
the  discontinuation  of  therapy,  changes 
in  dosage,  or  routine  treatment  with  a 
prescription  medication. 

D.  Definitions  of  "Disability"  and  "Life- 
Threatening" 

The  proposed  rule  would  amend 
§§  310.305(b),  314.80(a).  and  600.80(a'' 
to  define  the  terms  "disability"  and 
"life-threatening."  These  terms  further 
explain  what  constitutes  a  serious 
adverse  experience.  "Disability"  means 
a  substantial  disruption  of  one's  ability 
to  carry  out  normal  life  functions.  "Life- 
threatening"  means  that  the  patient  was, 
in  the  view  of  the  initial  reporter,  at 
immediate  risk  of  death  from  the 
adverse  experience  as  it  occurred.  It 
does  not  include  an  adverse  experience 
that,  had  it  occurred  in  a  more  serious 
form,  might  have  caused  death.  For 
example,  product-induced  hepatitis  that 
resolved  without  evidence  of  hepatic 
failure  would  not  be  considered  life- 
threatening  even  though  hepatitis  of  a 
more  severe  nature  can  be  fatal. 
Similarly,  an  allergic  reaction  resulting 
in  angioedema  of  the  face  would  not  be 
life-threatening,  even  though 
angioedema  of  the  larynx,  allergic 
bronchospasm,  or  anaphylaxis  can  be 
fatal.  FDA  believes  these  definitions 
will  help  enable  reporters  to  determine 
when  a  serious  adverse  experience 
occurs. 

E.  Periodic  Adverse  Experience  Reports 

Current  regulations  (§§  314.80(c)(2)(i) 
and  600.80(c)(2)(i))  require  the 
submission  of  periodic  postmarketing 
reports  at  quarterly  intervals  for  3  years 
from  the  date  of  approval  of  the 
application,  and  then  annually. 
Quarterly  reports  must  be  submitted 
within  30  days  of  the  close  of  the 
quarter  (the  first  quarter  beginning  on 
the  date  of  U.S.  approval  of  the 
application);  each  annual  report  must  be 
submitted  within  60  days  of  the  date  of 
U.S.  approval  of  the  application. 

FDA  is  proposing  to  revise  this 
schedule  by  requiring  the  submission  of 
periodic  postmarketing  adverse  reaction 
reports  every  6  months.  The  first  6- 
month  anniversary  of  the  international 
birth  date  after  the  application  is 
approved  in  the  United  States  is  the 
data  lock-point  for  the  first  periodic 
reporting  term.  Each  subsequent  6- 
month  anniversary  of  the  international 
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birth  date  is  the  data  lock-point  for 
su|)sequent  periodic  reporting  terms  for 
thit  particular  product.  The  proposed 

je  would  require  periodic  reports  to 
submitted  to  FDA  within  45  days 
alter  the  data  lock-point.  For  example,  a 
product  approved  by  FDA,  or  licensed, 
if  ( I  biological  product,  on  June  15,  with 
an  international  birth  date  of  April  1, 
w<  uld  have  its  first  data  lock-point  on 
Oc  tober  1,  which  is  less  than  6  months 
aft  jr  FDA  approval,  but  which  is  the  6- 
m<  nth  anniversary  of  the  international 
bii  th  date.  Therefore,  the  first  periodic 
re]  lort  would  be  for  the  period  of  June 
15  to  October  1  and  would  be  due  at 
FE  A  by  November  14.  The  second 
pe  iodic  report  would  cover  October  2 
to  \pril  1  and  would  be  due  to  the 
ag(  ncy  no  later  than  May  15. 

'  'he  proposed  rule  would  create  the 
sai  le  reporting  schedule  based  on  the 
int  smational  birth  date  and  data  lock- 
po  nt  for  licensed  biological  product 
dij  tribution  reports  imder  §  600.80(c)(3). 

'  "his  new  reporting  schedule  is 
coiisistent  with  the  standardized 
int  emational  reporting  period  proposed 
by  the  QOMS  II  Working  Group.  This 
wcyking  group  has  recommended  that 
all  international  regulatory  authorities 
accept  the  same  reporting  schedule  in 
on  er  to  lessen  confusion  and  reduce 
pn  paration  time  by  manufactiurers, 
rat  ler  than  the  current  system  of 
va  ying  due  dates.  FDA  believes  the 
CI(  )MS  reporting  schedule,  which 
d&  ireases  reporting  rates  currently 
rec  uired  by  FDA  for  drug  and  licensed 
biqlogical  products  for  the  first  3  years 
of  inarketing  from  every  3  months  to 
evAry  6  months  and  increases  reporting 
rat  !S  thereafter  fi-om  every  12  months  to 
ev(  ry  6  months,  permits  adequate  time 
for  reporters  to  make  nonexpedited 
sul  missions  to  regulatory  authorities.  In 
ad(  ition,  FDA  believes  that  the 
pr(  posed  reporting  fi-equency  is 
sul  Rcient  to  alert  the  agency  to  potential 
po  itmarketing  safety  problems  that  are 
no  within  the  categories  requiring  15- 
da;  "Alert  reports." 

i  ipplicants  and  licensed 
ma  lufacturers  who  wish  to  submit 
pel  iodic  postmarketing  adverse 
ex  erience  reports  at  different  intervals 
CO  id.  under  proposed  §§  314.80(c)(2)(i) 
an(   600.80(c)(2)(i).  submit  a  request  for 
a  V  aiver  under  21  CFR  314.90  or  600.90 
to  i  Iter  the  reporting  intervals  for  these 
pel  iodic  reports. 

1  roposed  §§  314.80(c)(2)(i)  and 
601  .80(c)(2)(i)  would  also  amend  the 
rep  orting  requirements  for  periodic 
poi  tmarketing  adverse  experience 
rej  orts  to  state  that,  in  cases  where  the 
ap  ilicant  or  licensed  manufacturer  has 
ret  ;ived  no  reports  of  adverse 
ex  eriences  during  a  reporting  period. 


the  applicant  or  licensed  manufacturer 
should  submit  a  copy  of  the  current 
approved  labeling  and  a  letter  to  the 
agency  in  place  of  a  periodic 
postmarketing  adverse  experience 
report.  The  letter  should  identify  the 
product,  the  application  number,  and 
the  reporting  period,  and  state  that  no 
adverse  experience  reports  were 
received  during  that  reporting  period. 

Sections  314.80(c)(2)(ii)  and 
600-80(c)(2)(ii)  set  forth  the  contents 
currently  required  for  a  periodic  report: 
(1)  A  narrative  summary  and  analysis  of 
the  information  in  the  report  and  an 
analysis  of  the  15-day  postmarketing 
Alert  reports  submitted  during  the 
reporting  interval;  (2)*a  report 
describing  each  adverse  experience  not 
previously  reported;  and  (3)  a  history  of 
actions  taken  since  the  last  periodic 
report.  FDA  is  proposing  to  amend  these 
regulations  to  provide  a  more  extensive 
list  of  contents  for  a  periodic 
postmarketing  adverse  experience 
report,  as  follows: 

1 .  Title  Page,  Table  of  Contents,  and 
Introduction 

This  section  would  provide  a 
summary  of  the  periodic  report  with 
page  references  to  detailed  data  and 
information. 

2.  Applicant's  Core  Safety  Data  Sheet 

The  applicant's  core  safety  data  sheet 
would  be  a  document  prepared  by  the 
applicant  that  contains  all  relevant 
safety  information,  including  adverse 
drug  experiences,  which  the  applicant 
believes  should  be  listed  for  the  drug  in 
all  coiuitries  where  the  drug  is 
marketed..  It  may  be  used  by  the 
applicant  as  the  reference  document  by 
which  an  adverse  drug  experience  is 
judged  to  be  expected  or  unexpected  for 
purposes  of  this  postmarketing  periodic 
report.  For  all  other  determinations  of 
whether  an  adverse  drug  experience  is 
expected  or  unexpected,  the  definition 
in  §§  314.80(a)  or  600.80(a)  would 
apply. 

FDA  recognizes  that  the  - 
postmarketing  periodic  report  may  be 
submitted  by  the  applicant  to  multiple 
countries  and  the  product  may  have 
different  approved  labels  in  the  different 
countries.  The  use  of  the  applicant's 
core  safety  data  sheet  as  the  reference 
document  for  determining  whether  an 
adverse  drug  experience  is  expected  or 
not  may  result  in  some  overreporting  of 
unexpected  adverse  events  that  actually 
are  expected  by  the  U.S.  approved 
product  label.  This  is  because  the 
approved  label  for  the  United  States 
may  have  more  safety  information 
included  in  it  than  the  manufacturer's 
core  safety  data  sheet. 
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An  applicant  may  also  use  the 
approved  U.S.  label  as  the  reference  by 
which  expected  and  imexpected  adverse 
drug  experiences  are  determined  for  the 
postmarketing  periodic  report.  If  an 
applicant  chooses  to  use  the  approved 
U.S.  label  for  this  purpose,  it  must 
clearly  be  stated  in  this  section  of  the 
report.  In  all  instances,  if  an  adverse 
event  is  not  listed  in  the  U.S.  label,  but 
is  in  the  manufacturer's  core  safety  data 
sheet,  this  shall  be  clearly  noted  in  the 
"Overall  safety  evaluation"  (see  section 
II.E.8.  of  this  dociunent). 

This  section  would  also  highlight 
clearly  any  changes  and  the  reasons  for 
the  changes  in  the  applicant's  core 
safety  data  sheet  since  the  previous 
postmarketing  periodic  report. 

3.  The  Product's  Marketing  Status 

This  section  would  contain,  in  tabular 
form,  a  chronological  history  of  the 
marketing  status  of  the  product 
worldwide  (all  regulatory  and  marketing 
decisions  affecting  the  product)  from  the 
date  it  was  first  approved  through  its 
current  status.  Approvals  or 
applications  voluntarily  withdrawn  for 
safety  reasons  would  have  to  be 
included.  The  product  would  be  listed 
by  chemical  (U.S.  Adopted  Names, 
international  nonproprietary  names,  or 
proper  name  in  accordance  with 
"Chemical  Abstracts  Nomenclature 
Standards")  and  brand  name(s). 

4.  Regulatory  Actions  for  Safety  Reasons 

This  section  would  identify  in 
narrative  form  the  reasons  for  significant 
regulatory  authority  or  manufacturer- 
initiated  actions  taken  anywhere  in  the 
world,  or  to  be  taken  imminently,  for 
safety  reasons  during  the  reporting 
period.  This  would  include,  for 
example,  application  withdrawal  or 
license  suspension  or  failure  to  renew, 
distribution  restrictions,  clinical  trial 
suspension,  labeling  changes  due  to 
significant  safety  concerns,  dosage 
modifications,  or  pharmaceutical 
changes. 

5.  Patient  Exposure 

This  section  would  include  the 
product's  domestic  and  foreign 
marketing  distribution  data  during  the 
reporting  period.  This  information 
would  be  used  to  calculate  the  extent  of 
patient  exposure.  The  method  used  by 
the  manufacturer  to  estimate  patient 
exposure  would  always  be  described 
and  would  include  the  total  number  of 
dosage  units  of  each  dosage  form  and 
strength  or  potency  (e.g.,  100.000/5- 
milligram  tablets.  50.000/10-milliliter 
vials). 


6.  Individual  Case  Histories 

These  reports  would  be  presented  in 
line  listing  format  with  the  following  10 
columns:  country,  source,  age,  gender, 
dose,  duration  of  treatment  (prior  to 
event),  time  to  onset,  description  of 
reaction  (as  reported),  outcome  (e.g., 
fatal,  resolved),  other  comments  (e.g.. 
manufacturer's  report  number).  This 
format  is  consistent  with  that  suggested 
by  CIOMS.  In  addition,  a  tabular 
summary  of  the  number  of  adverse 
events  by  body  system  may  be  included. 
The  individual  case  reports  would 
consist  of  adverse  drug  experiences  that 
are:  (a)  Serious,  unexpected  reports  from 
published  or  unpublished  clinical 
studies  where  it  has  been  concluded 
that  there  is  a  reasonable  possibility  that 
the  drug  or  licensed  biological  product 
caused  the  adverse  experience;  (b) 
serious,  expected  or  unexpected 
spontaneous  adverse  drug  experience 
reports  and  nonserious.  unexpected 
spontaneous  adverse  experience  reports 
received  directly  by  the  applicant  or 
licensed  manufacturer  from  the  initial 
reporter  or  received  by  the  applicant  or 
licensed  manufacturer  from  a  drug 
regulatory  authority,  both  U.S.  or 
foreign;  and  (c)  serious,  expected  or 
unexpected  individual  pubhshed  case 
histories  and  nonserious,  unexpected 
individual  published  case  histories. 
This  section  would  end  with  an  analysis 
by  the  reporter,  in  narrative  form,  of  the 
cases  submitted.  The  applicant  or 
licensed  manufacturer  would  also  attach 
to  the  end  of  the  postmarketing  periodic 
report  a  completed  FDA  Form  3500A  for 
all  U.S.  spontaneous  reports  of  adverse 
experiences  except  those  not  to  be 
included  in  the  periodic  report  as 
specified  in  proposed  §§  314.80(c)(l)(i) 
and  (c)(l)(ii)  and  600.80(c)(l)(i)  and 
(c)(l)(ii),  or  those  sent  by  FDA  to  the 
applicant  or  licensed  manufacturer. 

7.  Safety  Studies 

This  section  would  analyze  and 
discuss  fully  and  critically  all 
toxicological,  clinical,  and 
epidemiological  studies  containing 
important  safety  information. 

8.  Overall  Safety  Evaluation 

This  section  would  provide  critical 
analysis  of  the  safety  information 
provided  in  the  periodic  report  as  it 
pertains  to  serious  unexpected 
reactions,  increased  frequencies  of 
known  toxicity,  reactions  listed  in  the 
manufacturer's  core  safety  data  sheet 
but  not  included  in  the  U.S.  label,  drug 
or  licensed  biological  product 
interactions,  overdose,  drug  or  licensed 
biological  product  abuse,  experiences 
during  pregnancy  or  lactation,  chronic 


treatment,  pediatric  or  geriatric 
treatment,  and  new  safety  issues.  For 
each  of  these  areas,  any  absence  of 
significant  information  would  be 
reported.  The  evaluation  would  indicate 
whether  the  safety  profile  of  the  product 
remains  consistent  with  cumulative 
experience  to  date  and  with  the 
previous  manufacturer's  core  safety  data 
sheet.  The  evaluation  would  specify  any 
action  recommended  and  the  reasons  for 
such  recommendations. 

9.  Other  Information 

This  section  would  consist  of 
important  information  received  after  the 
data  lock-point.  It  may  include 
significant  new  cases  or  followup  data 
that  aHect  the  interpretation  or 
evaluation  of  existing  reports. 

10.  FDA  Form  3500A 

This  section  would  consist  of  a 
completed  FDA  Form  3500A  for  each 
spontaneous  U.S.  adverse  drug 
experience  not  reported  under 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  in 
§§314.80  and  600.80. 

11.  Location  of  Adverse  Experience 
Records 

This  section  would  identify  the 
current  address(es).  including  street, 
city.  State,  and  zip  code,  where  all 
adverse  experience  reports  and  records 
are  maintained. 

This  revised  list  of  contents  for 
periodic  postmarketing  adverse 
experience  reports  is  generally 
consistent  vdth  the  international  system 
of  standardized  postmarketing  periodic 
reporting  procedures  and  formats 
proposed  by  the  QOMS  II  Working 
Group.  This  standardization  would 
allow  applicants  and  licensed 
manufacturers  to  prepare  a  single 
postmarketing  periodic  report  of  adverse 
experiences  for  regulatory  authorities 
worldwide.  The  agency  also  believes 
that  the  proposed  rule  would  improve 
reporting  and  would  enhance  FDA's 
ability  to  monitor  potential 
postmarketing  safety  problems. 

As  a  result  of  this  proposed  revjscd 
list  of  contents  for  periodic 
postmarketing  adverse  experience 
reports,  FDA  is  proposing  to  remove 
§§314  80(c){2)(iii)  and  600.80(c)(2)(iii). 
These  sections  state  that  periodic 
reporting  does  not  apply  to  information 
obtained  from  postmarketing  studies, 
reports  in  the  scientific  literature,  and 
foreign  marketing  experience.  The 
proposed  revised  list  of  contents  would 
include  such  information. 

F.  IND  Amendments 

FDA  regulations  governing  the  use  of 
investigational  drugs  in  clinical 
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investigations  are  contained  in  part  312 
(21  CFR  part  312).  In  order  to  conduct 
a  clinical  investigation  using  an 
investigational  drug,  a  sponsor  must 
first  submit  an  IND,  described  in 
§  312.23,  which  contains,  among  other 
things,  a  description  of  the  drug,  the 
resuks  of  preclioical  studies  intended  to 
show  that  the  drug  can  be  introduced 
into  humans  with  reasonable  safety,  and 
a  proposed  protocol  for  the 
investigation.  This  protocol  provides  a 
description  of  all  aspects  of  the  study, 
including  the  identity  and  qualifications 
of  the  investigators  conducting  the 
study,  procedures  and  criteria  for 
selecting  subjects,  the  amoimt  of  the 
drug  to  be  administered,  the  duration  of 
use,  the  observations  to  be  made  to 
assess  the  effects  of  the  drug,  and  the 
clinical  procedures,  laboratory  tests,  and 
other  measures  carried  out  to  minimize 
risk  to  the  patient.  After  the  IND 
becomes  effective  and  the 
investigational  drug  is  being 
administered  to  human  subjects,  the 
sponsor  is  required  under  §  312.32  to 
make  both  telephone  and  written  safety 
reports  on  serious  and  unexpected 
adverse  experiences  associated  with  the 
administration  of  the  drug,  as  well  as 
written  reports  only,  on  other  serious 
adverse  events  associated  with 
administration  of  the  drug.  Under 
current  §  312.33,  the  sponsor  is  also 
required  to  submit  an  annual  report 
containing  significant  safety  and  other 
information.  If  FDA  concludes  that  a 
study  would  place  subjects  at 
unreasonable  and  significant  risk.  FDA 
may  place  a  study  on  clinical  hold.  This 
means  that  the  drug  may  not  be 
administered  to  subjects  until  the  hold 
is  lifted  (see  §  312.42).  FDA  may  also 
terminate  the  study  imder  §  312.44 
based  on  such  safety  concerns. 

FDA  is  concerned  that  these  IND 
reporting  requirements  may  not  be 
adequate  to  protect  against  some 
imexpected  adverse  events.  For 
example,  there  is  a  potential  for  such 
events  to  be  disguised  by  patient 
conditions  that  might  lead  the 
investigator  to  conclude  that  the 
experimental  drug  was  not  implicated 
in  those  events.  The  agency  believes 
that  certain  modifications  in  the  way 
cUnical  investigations  are  conducted 
and  reported  may  help  to  ensure  that 
drug  toxicity  is  detected  as  early  as 
possible.  A  recent  internal  task  force 
that  examined  an  incident  that  involved 
a  fatal  drug  toxicity  that  was  not 
detected  in  early  trials  has 
recommended  improvements  in  IND 
reporting  that  the  agency  is 
incorporating  Into  this  proposal  for 
public  consideration.  These- 


in  provements,  as  explained  below,  are 

in  ended  to  provide  more  frequent  and 

m  )re  complete  evaluations  of 

pc  tentially  serious  adverse  effects  so 

th  it  drug-related  events  can  be  detected 

ea  rlier  by  sponsors,  investigators,  and 

niA. 

\  clinical  study  of  a  nucleoside 
ar  alog,  FIAU,  resulted  in  several 
in  itances  of  severe  liver  injury  and  five 
de  aths,  beginning  in  June  1993.  The 
sti  idy  involved  15  subjects  with  chronic 
h€  aatitis  B  virus  infection.  FIAU  had 
be  m  considered  a  highly  promising 
ag  ml  without  recognized  serious 
to  deity:  This  incident  prompted  FDA  to 
es  ablish  atask  force  to  see  whether  the 
da  ta  available  prior  to  the  study  gave 
an  y  suggestion  of  the  serious  toxicity 
th  It  emerged.  The  task  force  examined 
da  la  from  the  1993  FIAU  study  as  well 
as  data  from  previous  studies  on  FIAU 
an  d  a  closely  related  drug  conducted  by 
an  other  sponsor.  The  data  from  these 
pr  ;vious  studies  was,  or  should  have 
be  3n,  available  to  the  sponsor  of  the 
IS  93  FIAU  study.  The  task  force  was 
all  o  to  determine  whether  some 
di  ferences  in  process  or  behavior  by 
in  ^estigators  and  sponsors  might  have 
mi  ide  it  possible  or  more  likely  to  have 
an  ticipated  the  toxicity.  The  proposed 
IN  0  amendments  contained  in  this 
dc  cxmient  are  largely  the  result  of 
re  :ommendations  by  the  task  force  (Ref. 
3)^ 

'ocusing  on  hepatic  amd  pancreatic 
ac  verse  events,  the  task  force  reviewed 
th  I  data  and  data  analyses  that  were 
av  lilable  to  investigators,  sponsors,  and 
FI  A  at  the  start  of  the  study  to 
de  :ermine  whether  improvements  in  the 
ru  es  governing  design,  analysis,  and 
re  >orting  of  data  from  clinical  studies 
wi  re  warranted.  The  task  force  found  a 
ni  mber  of  observations  and  events  that 
su  jgested  an  association  between  FIAU 
an  d  hepatic  and/ or  pancreatic 
ab  lormalities.  However,  none  of  these 
ev  jnts  was  attributed  by  the  sponsors  or 
in  ^estigators  to  FIAU.  Rather,  each 
ev  3nt,  even  when  recognized  as 
tei  iporally  related  to  a  study,  was 
atl  ributed  by  investigators  and  sponsors 
to  other  factors,  such  as  concomitant 
dr  ig  administration  and/or  concurrent 
illfiess.  The  task  force  found  that  an 
o\terview  of  the  data,  in  which  deaths 
an  d  serious  adverse  experiences  were 
an  alyzed  cumulatively,  and,  with  the 
h}  pothesis  that  the  events  were  drug 
re  ated,  was  not  produced  and  thus  was 
n*  available  for  use  by  the  sponsors, 
thfe  principal  investigators,  or  FDA 
reviewers.  Rather,  the  analyses 
pep'formed  focused  on  each  individuid 
evbnt  and  determined  a  plausible 
e}a>lanation.  other  than  drug  toxicity, 
fo  each  occiurence.  The  task  force 


recommended  that,  to  detect  similar 
patterns  of  events  reflecting  toxicity  in 
future  studies,  sponsors  should  conduct 
ciunulative  analyses  with  a  systematic 
consideration  of  the  possibility  that  the 
adverse  events  are  caused  by  the 
investigational  drug. 

The  proposed  IND  amendments 
would  apply  to  all  investigational 
studies  conducted  under  part  312. 
However,  FDA  invites  conunents  from 
the  public  and  industry  on  whether  any 
or  all  of  the  proposed  requirements 
should  apply  only  to  certain  IND's, 
whose  selection  could  be  determined  by 
application  of  criteria  that  could  be 
included  in  these  regulations,  or  only  to 
certain  phases  of  drug  testing. 

1.  Clinical  Study  Design 

FDA  is  proposing  to  amend  the 
requirements  governing  IND  format  and ' 
content  in  §  312.23.  Under  current 
§  312.23(a)(6).  an  IND  must  contain  the 
protocols  for  each  planned  study, 
including  information  such  as  a 
statement  of  the  study's  objectives  and 
purpose,  the  criteria  for  patient 
selection  and  exclusion,  a  description  of 
the  study  design,  the  method  for 
determining  the  dose(s)  to  be 
administered  and  the  duration  of 
individual  patient  exposure  to  the  drug, 
and  a  description  of  clinical  procedures, 
laboratory  tests,  or  other  measures  to  be 
taken  to  monitor  the  effects  of  the  drug 
in  human  subjects  and  to  minimize  risk. 

In  several  instances,  FDA's  FIAU  task 
force  found  that  deaths  and  serious 
hepatic  and  pancreatic  injuries  that 
appear  in  retrospect  to  have  been  related 
to  FIAU  were  attributed  by  investigators 
and  sponsors  to  the  subjects'  underlying 
disease  or  to  other  drugs  the  subjects 
were  taking  for  their  conditions.  The 
task  force  made  several 
recommendations  intended  to  improve 
the  likelihood  that  clinical  studies  will 
identify,  early  in  drug  development, 
drug  toxicity  that  mimics  the  underlying 
disease  or  the  toxicity  of  concomitant 
medications.  These  recommendations 
include:  (1)  Choosing  study  designs  and 
safety  endpoints  that  increase  a  study's 
ability  to  distinguish  drug  toxicity  from 
underlying  disease  or  other  drug 
toxicity;  (2)  prospectively  identifying 
observations  that  will  trigger  ceriain 
actions  by  investigators:  and  (3) 
summarizing  safety  data  at  regular 
intervals  with  systematic  considerations 
of  the  possibility  that  adverse  events  are 
drug  related.  The  proposed  rule  would 
create  new  §  312.23(a)(6)(iii)(h)  to 
require  that  the  protocols  describe  any 
adverse  chnical  or  laboratory  outcomes 
in  the  study  that  are  to  be  immediately 
reported  to  the  sponsor.  These 
reportable  events  might  include  death. 
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any  life-threatening  event,  or  any  other 
serious  event  that  might  reflect  potential 
drug  toxicity,  as  suggested  by 
preclinical  data,  and  include  abnormal 
laboratory  results  falling  outside  of  a 
specified  range.  The  identified  events 
and  abnormal  laboratory  values  are  to 
include  those  that  focus  attention  on 
toxicity  that  may  target  the  same  organs 
and  body  systems  as  the  underlying 
disease  or  concomitant  medications. 
Under  the  proposal,  these  events  would 
be  reported  to  the  sponsor  even  if  they 
are  potentially  attributable  to  the 
patient's  underlying  disease  or 
concomitant  medications.  Proposed 
§  312.23(a)(6)(ui)(h)  would  also  require 
instructions  for  investigators,  such  as 
reporting  requirements,  remeasurement 
or  challenge  procedures,  or 
discontinuation  of  the  drug  in  response 
to  identified  events. 

The  task  force  also  recommended  that 
sponsors  consider  the  use  of  a  control 
group  (for  example,  placebo,  active 
control,  or  historical  control)  in  studies 
that  focus  on  safety  when  the 
underlying  disease  process  is  likely  to 
produce  adverse  events  that  might  be 
confused  with  drug  toxicity.  The  task 
force  concluded  that  such  controls 
would  help  detect  some  adverse  events. 
Consequently,  proposed 
§  312.23(a)(6)(iii)(il  states  that  sponsors 
should  consider  the  use  of  a  formal 
control  group  when  the  underlying 
disease  is  likely  to  produce  adverse 
events  that  might  be  confused  with  drug 
toxicity. 

The  task  force  also  recommended  that 
sponsors  attempt  to  estimate  the 
expected  incidence  of  death  and  serious 
adverse  events  in  the  study  population 
that  arise  from  the  underlying  disease  or 
concomitant  medications  used  to  treat 
the  disease.  This  rcconunendation  is 
reflected  in  proposed  new 
§312.23(a)(6)(iii)(/)  that  would  require 
sponsors  to  provide  such  estimates. 
Under  the  proposal,  any  deaths  or 
adverse  events  that  exceed  the  estimates 
would  create  the  presumption  that  the 
events  are  associated  with  use  of  the 
investigational  drug,  and  the  sponsor 
would  be  required  to  submit  a  written 
safety  report  to  FDA. 

The  task  force  found  that  the  followup 
periods  in  some  of  the  FIAU  and  related 
studies  were  too  short  to  detect  some  of 
the  adverse  events  that  occurred 
because  significant  adverse  events 
sometimes  occurred  weeks  to  months 
after  dosing  with  FIAU  ended.The  task 
force  recommended  that  all  protocols 
contained  in  the  IND  include  an  explicit 
description  of  the  length  and  type  of 
followup  to  be  performed  so  that  the 
agency  may  review  the  followup 
procedures  (task  force  report  at  57). 


Accordingly,  FDA  is  proposing  to  add 
new  §  312.23(a)(6)(iii)(k)  to  require  that 
the  protocol  section  of  an  IND  specify 
and  justify  the  length  and  type  of 
followup  for  subjects  after  the 
conclusion  of  dosing.  The  justification 
may  be  brief;  for  example,  a  reference  to 
a  study  of  a  similar  drug  wth  the  same 
followoip  period.  The  followup  period 
would  ensure  that  chnical  studies  are 
adequately  designed  to  detect  drug 
toxicity  that  occurs  after  the  conclusion 
of  drug  dosing.  The  sponsor  would 
propose  an  appropriate  followup  period 
based  on  preclinical  data,  experience 
with  other  members  of  the  drug  class, 
the  drug's  mechanism  of  action,  and 
prior  human  experience.  The  intensity 
of  the  followup  may  change  with  time; 
e.g.,  a  full  evaluation  might  be 
scheduled  for  2  weeks  postdosing,  with 
a  telephone  followup  for  possible 
serious  events  at  a  later  time. 
Ordinarily,  in  Phase  1  and  2  studies, 
telephone  followup  should  occur  at  3 
months  aft^r  the  dosing  is  completed, 
but  alternative  time&^imes  and 
procedures  can  be  proposed  by  the 
sponsor.  For  some  drugs,  like  FIAU,  a 
review  of  available  data  may  suggest 
that  the  minimum  followup  period 
should  be  longer  than  3  months. 
Current  regulations  in  §  312.56 
require  sponsors  to  review  and  evaluate 
the  evidence  relating  to  a  drug's  safety 
and  effectiveness  as  it  is  obtained  from 
investigators.  The  regulations  also 
require  sponsors  to  report  safety 
information  to  FDA.  TTie  task  force 
observed  that  in  the  FIAU  study 
sponsors  may  not  have  had  available 
adequate  resources  to  evaluate  safety 
data  reported  by  investigators.  The 
proposed  rule  would  amend  §312.S6(c) 
to  require  sponsors,  in  addition  to 
reviewing  and  evaluating  safety  and 
effectiveness  information,  to  develop  a 
safety  monitoring  and  evaluation 
program  before  starting  clinical  trials. 
This  provision  is  intended  to  ensure 
that  sponsors  have  or  will  develop 
adequate  resources  to  evaluate  safety 
data  reported  by  investigators  and  is 
consistent  with  the  task  force's 
recommendations  (see  task  force  report 
at  57).  Consistent  with  this  proposed 
requirement,  FDA  is  also  proposing  in 
new  §  312.23(a)(3)(v)  that  an  IND 
contain  a  description  of  any  safety 
monitoring  and  evaluation  program. 
This  description  would  be  in  addition  to 
the  introductory  statement  and  general 
investigational  plan  that  are  required 
imder  current  regulations. 

2.  Safety  Reports 

FDA  is  proposing  several 
amendments  to  the  reqiurements  for 
IND  safety  repoits  in  §  312.32.  FDA  is 


proposing  to  alter  the  period  for 
submitting  written  saiety  reports,  under 
§  312.32(c)(l)(i)  and  (d)(3).  from  10 
working  days  to  15  calendar  days,  and 
for  submitting  safety  reports  by 
telephone,  under  §312. 32(c)(2),  from  3 
working  days  to  7  calendar  days.  FDA 
is  also  proposing  to  allow  telephone 
safety  reports  to  be  made  by  facsimile 
transmission  as  well  as  orally  by 
telephone.  These  changes  will  give 
sponsors  additional  time  to  gather 
appropriate  data  to  help  interpret  the 
reports  before  submitting  these  reports. 
FDA  believes  the  extended  time  period 
would  be  sufficient  to  alert  the  agency 
to  potential  safety  problems,  especially 
because  of  the  new  investigational 
reporting  requirements  the  agency  is 
proposing. 

Proposed  §  312.32(c)  would  also 
permit  sponsors  to  submit  IND  safety 
reports  to  the  agency  by  using  FDA 
Form  3500A.  If  FDA  determined  ihat 
insufficient  data  were  submitted  on 
FDA  Form  3500A,  the  agency  could 
require  additional  narrative  data  to  be 
submitted.  As  explained  elsewhere  in 
this  proposal,  this  amendment  is 
consistent  with  the  proposal  to  use  this 
form  for  postmarketing  reporting  of 
human  drug  and  licensed  biological 
product  adverse  experiences. 

FDA  is  also  proposing  to  amend  the 
disclaimer  contained  in  §  312.32(e)  to 
emphasize  that  safety  information 
submitted  to  FDA  are  not  to  be 
considered  admissions  of  causation  or 
liabiUty.  The  proposal  would  substitute 
the  word  "part"  for  "section"  so  that  the 
revised  disclaimer  would  clearly  apply 
to  all  safety  information  submitted 
under  part  312.  Summaries  of  such 
safety  information  would  not  constitute 
a  statement  or  admission  that  there  was 
a  causal  link  between  the  administration 
of  the  drug  and  the  subsequent  adverse 
event. 

3.  Semiannual  Reports 

FDA  is  proposing  to  amend  the 
periodic  reporting  requirements  in 
§  312.33  by  adding,  in  addition  to  the 
anniial  report,  a  semiannual  death  and 
serious  adverse  experiences  report.  This 
change  is  intended  to  ensure  that 
reports  of  deaths  and  other  serious 
adverse  experiences  in  all  clinical 
studies  are  collected  and  reviewed  in  a 
timely  and  comprehensive  maimer,  and 
that  the  possibility  of  drug  relatedness 
is  always  considered. 

Under  current  regulations,  sponsors 
must  report  deaths  and  serious  and 
unex]>ected  adverse  experiences  within 
3  or  10  working  days  only  if  the  events 
are  associated  writh  the  use  of  the  drug. 
"Associated  with  the  use  of  the  drug"  is 
defined  to  mean  that  there  is  a 


reasonable  possibility  that  the 
experience  may  have  been  caused  by  the 
drug  (see  «» 312.32(a)).  Deaths  and  a 
summary  of  serious  adverse  experiences 
that  occur  in  a  clinical  trial  that  the 
sponsor  concludes  are  not  associated 
with  use  of  the  drug  must  be  reported 
only  in  an  IND  annual  report,  llie  task 
force  found  that  many  adverse 
experiences  occurring  during  the  FIAU 
study  that  appear,  in  retrospect,  to  have 
been  drug  related  vvere  not  reported  in 
safety  reports,  although,  at  times,  they 
were  reported  in  the  annual  report  as 
attributable  to  causes  other  than  FIAU. 

The  proposed  rule,  therefore,  would 
create  a  new  "semiannual  report"  to 
require;  among  other  things,  the 
submission  of  reports  of  all  deaths, 
serious  adverse  experiences,  and  study 
discontinuations  resulting  from  an 
adverse  experience,  wheAer  expected 
or  unexpected  and  whether  or  not  there 
was  thought  to  be  a  possibility  that  the 
death  or  adverse  experience  was  caused 
by  the  drug.  In  these  twice  yearly 
reports,  sponsors  would  also  report  all 
deaths  and  serious  adverse  experiences 
that  occurred  during  the  trial  or  within 
the  prescribed  follovsrup  period.  The 
report  would  include  data  not  only  from 
studies  conducted  imder  the  IND,  but 
also  data  from  all  premarketing  studies 
of  the  drug  conducted  worldwide,  with 
an  analysis  of  all  imexpected  (jeaths, 
serious  adverse  experiences,  and  study 
discontinuations  thought  to  be  related  ta 
the  study  drug  from  foreign 
postmarketing  clinical  trials  and  from 
foreign  postmarketing  spontaneous  or 
required  reporting  systems.  Serious 
adverse  events  should  include 
laboratory  changes  that  result  in 
discontinuation  or  that  are  identiHed  in 
the  study  protocol  as  reportable  events. 
Sponsors  would  present  these  data  both 
for  the  6-month  reporting  interval  and 
cumulatively,  and  submit  an  analysis  of 
the  data.  The  agency  would  expect  the 
analysis  to  conform  generally  to  the 
evaluation  of  deaths,  serious  adverse 
experiences,  and  discontinuations  in  the 
section  entitled  "Integrated  Summary  of 
Safety  Information"  in  FDA's 
"Guideline  for  the  Format  and  Content 
of  the  Clinical  and  Statistical  Sections  of 
New  Drug  Applications."  FDA  also 
recommends  that  the  sponsor  employ." 
in  preparing  the  analysis,  at  least  one 
individual  who  had  no  involvement  in 
conducting  the  clinical  study.  The 
proposal  would  also  require  a  sponsor 
to  conduct  a  "worst-case"  analysis  of 
the  safety  data,  presuming  that  observed 
adverse  events  were  the  result  of 
toxicity  from  the  investigational  drug, 
and  then  attempt  to  refute  this 
presumption,  with  appropriate  data  and 


eva  aations  (task  force  report  at  59).  The 
ana  ysis  should  include  estimates  of  the 
rate  of  an  analyzed  event  occurring 
spoi  itaneously  in  the  population  and 
spe<iific  analyses  of  cases. 

The  sponsor  would  submit  the 
semiannual  report  for  the  6-month 
peribd  following  the  day  the  IND  goes 
intaieffect,  and  for  each  6-month  period 
thereafter,  until  the  end  of  the  foUowup 
period  specified  in  the  protocol.  The 
repdrt  would  be  due  within  60  days  of 
the  ( snd  of  the  reporting  period.  The 
sem  annual  safety  report  that  is  due 
durftig  the  same  period  as  the  annual 
repc  rt  would  be  submitted  with  the 
ann  lal  report. 

T  le  task  force  recommended  (task 
fore  i  report  at  59)  that  FDA  require  the 
sub]  lission  of  all  available  autopsy 
repc  rts  and  medical  reports  concerning 
all  c  eaths  reported  in  these  semiannual 
rep(  rts,  because,  in  at  least  one  instance 
dur  ig  the  FIAU  study,  the  cause  of 
deal  1  originally  reported  was  not  fully 
com  istent  with  the  autopsy  and 
tern  inal  medical  reports  later  obtained 
for  I  lat  subject.  Proposed  §  312.33(b)(2) 
wou  Id  require  the  submission  of  these 
repc  rts  and  would  require  the  sponsor 
to  c  arify  any  inconsistencies  between 
thes  3  reports  and  the  cause  of  death 
repc  rted  to  FDA  by  the  sponsor.  FDA  is 
pro[  osing  this  requirement  to  help 
ensi  re  that  reports  covering  deaths 
subi  [litted  to  the  agency  are  complete 
and  accurate. 

U  ider  proposed  §  312.33(b)(3),  at  the 
reqi  est  of  the  sponsor,  or  on  its  own 
init  itive,  FDA  may  mcwlify  certain 
sem  annual  reporting  requirements 
whe  re,  for  example,  the  clinical  study 
end  )oint  is  mortality  or  where  the  study 
is  b  Inded  and  full  compliance  with  the 
repc  rting  reqmrement  would  require 
brea  ting  the  blind.  FDA  is  proposing 
this  provision  because  studies  vary 
com  eming  the  nature  and  seriousness 
of  tl  e  disease  to  be  treated,  the  number 
of  si  ibjects  exposed  to  the  drug,  and  the 
gen<  ral  pace  at  which  the  drug's 
dev(  lopment  proceeds. 

4.  S  )ecial  Safety  Summary 

In  new  §  312.37(a),  FDA  also  proposes 
an  a  iditional  mechanism  to  allow  the 
agei  cy  to  obtain  safety  data  on 
inv«  stigational  drugs  and  summaries  of 
thes  3  data  not  otherwise  obtained 
thra  ugh  other  reporting  requirements  if, 
and  when,  these  data  are  necessary. 
Mos  t  investigational  drugs  do  not 
pres  ent  unusual  safety  concerns,  so  that 
the  safety  data  contained  in  the  6-month 
and  annual  reports,  as  well  as  the  IND 
safe  y  reports  submitted  under  §  312.32, 
woi  Id  provide  adequate  information  to 
alio  V  FDA  to  observe  drug  safety.  Some 
dru  iS,  however,  may  raise  significant 


safety  concerns  either  anticipated  or 
imanticipated,  so  that  more 
comprehensive  data  on  events  that  do  ■ 
not  meet  the  definition  of  a  serious 
adverse  reaction  as  well  as  those  that  do 
are  needed.  Events  that  might  trigger 
this  heightened  scrutiny  include  agency 
experience  with  similar  drugs,  animal 
toxicity  study  results,  and  information 
derived  from  IND  safety,  annual,  or 
semiannual  reports.  As  recommended 
by  the  task  forc»  (task  force  report  at  59 
and  60),  the  proposed  regulation  is 
drafted  in  general  language  to  allow  the 
agency,  in  consultation  with  the 
sponsor,  flexibility  in  determining  when 
a  report  should  be  required  and  what 
information  it  should  contain.  This 
flexibility  is  considered  necessary 
because  the  specifics  of  the  safety 
summary  may  vary  from  study  to  study. 
FDA  anticipates  that  the  safety  summary 
will  generally  not  only  contain  the 
results  of  the  cumulative  analysis  of 
deaths  and  serious  adverse  experiences 
contained  in  the  6-month  report,  but 
also  an  analysis  of  related  events  of 
lesser  seriousness. 

Although  the  task  force  recommended 
that  FDA  require  safety  summaries 
unless  an  exemption  had  been  granted 
to  the  sponsor,  FDA  is  proposing  to 
require  safety  summaries  only  for  those 
studies  or  products  where  the  agency 
has  determined  that  a  specific  need  for 
them  exists.  FDA  would  generally 
expect  safety  siunmaries  to  be  submitted 
within  30  days  after  they  are  requested; 
however,  the  agency  recognizes  that  in 
cases  where  large  amounts  of  data  are 
required  to  be  summarized  and  those 
data  are  not  readily  available  or  easily 
summarized,  a  longer  period  of  time 
may  be  necessary  to  prepare  the 
summary. 

5.  Final  Clinical  Study  Report 

Information  about  FIAU  risks  and 
benefits  that  the  sponsor  might  have 
derived  from  the  process  of  collecting 
and  analyzing  study  results  was  delayed 
or  never  developed  because  final  reports 
were  not  required  for  the  earlier  clinical 
studies  of  FIAU  and  FIAC  (a  closely 
related  nucleoside  analog).  Thus,  FDA  is 
proposing  in  §  312.37(b)  to  require 
sponsors  to  submit,  when  required  by 
FDA,  a  final  report  or  study  summary  of 
a  clinical  study.  FDA  anticipates  that 
final  reports  usually  will  not  be 
necessary.  Instituting  requirements  for 
semiannual  reporting  of  deaths,  serious 
adverse  experiences,  and 
discontinuations,  and  for 
summarization  of  all  safety  data  will 
largely  fulfill  the  need  for  more  careful 
monitoring  and  analysis  of  potential 
drug  toxicity  during  drug  testing.  In 
some  cases,  however,  it  may  still  be 
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valuable  to  have  available  an  analysis  of 
the  results  of  particular  trials;  e.g.,  to 
provide  data  on  the  likely  effectiveness 
of  a  drug  for  purposes  of  weighing  risks 
against  likely  benefits  to  study  subjects. 
The  proposal  wouldrequire  final  clinical 
study  reports  to  be  submitted  within  90 
days  of  a  request  from  FDA,  but 
provides  for  exceptions  under 
extraordinary  circumstances. 

6.  Clinical  Holds 

Section  312.42  cxurently  allows  FDA 
to  delay  a  proposed  clinical 
investigation  or  to  suspend  an  ongoing 
investigation  ujider  certain 
circimistances.  Under  the  proposal,  FDA 
would  amend  §312.42  to  allow  the 
agency  to  place  an  investigation  on 
clinical  hold  if  the  sponsor  fails  to 
submit  a  special  safety  summary  or  final 
clinical  study  report.  If  the  same  or  a 
closely  related  drug  is  the  subject  of  a 
concurrent  investigation,  conducted  by 
the  same  sponsor,  proposed 
§  312.42(b)(l)(v)  would  require  safety 
simunaries  from  all  investigations  or  the 
agency  could  place  any  of  &e 
investigations  on  clinical  hold.  FDA 
believes  this  is  appropriate  because  data 
from  all  studies  involving  the  drug  or 
closely  related  drugs  may  help  FDA 
evaluate  the  safety  of  each  study. 

7.  Termination 

FDA  is  also  proposing  in 
§  312.44(b)(l)(viii)  to  amend  the 
regulations  regarding  termination  so 
that  failure  to  submit  a  semiannual 
report  would  be  grounds  for  terminating 
an  IND.  Failure  to  submit  an  annual 
report  is  already  grounds  for  terminating 
an  IND,  and  FDA  is  aware  of  no  reason 
why  semiannual  and  annual  reports 
should  be  treated  differently  in  this 
matter. 

FDA  considers  that  failure  to 
implement  an  adequate  safety 
monitoring  and  evaluation  program,  as 
described  in  proposed  21  CFR  312.56(c), 
would  be  grounds  for  either  a  clinical 
hold  under  §  312.42  or  a  termination  of 
the  IND  under  §  312.44,  since  failure  to 
have  a  program  in  place  would  mean 
that  "[h]uman  subjects  are  or  would  be 
exposed  to  an  unreasonable  and 
signific:ant  risk  of  illness  or  injury," 
which  is  currently  grounds  for  either  a 
clinical  hold  or  termination. 

8.  Review  of  Ongoing  Investigations 

FDA  is  also  proposing  to  amend 
§  312.64(b)  to  require  investigators  to 
submit  safety  data  to  sponsors  necessary 
to  allow  sponsors  to  comply  with  the 
other  proposed  safety  reporting 
requirements,  such  as  the  proposed 
semiannual  report.  The  proposed 
amendment  would  require  the 


investigator  to  comply  with  safety 
reporting  requirements  established  in 
the  protocol  for  the  study.  Current 
§  312.64(b)  requires  investigators  to 
report  adverse  effects  if  they  may 
reasonably  be  regarded  as  caused  by,  or 
probably  caused  by,  the  drug.  If  the 
adverse  effects  are  alarming,  they  are  to 
be  reported  to  the  sponsor  immediately. 
These  provisions  are  being  retained  as 
minimal  requirements  which  must  be 
met,  even  if  the  protocol  does  not 
require  the  events  to  be  reported. 

G.  Written  Procedures  for  Monitoring 
Adverse  Experiences 

FDA  is  also  proposing  to  amend 
§§  310.305(a)  and  314.80(b)  for 
marketed  human  drug  prociucts  and 
.  §  600.80(b)  for  licensed  biological 
products  to  require  applicants  or 
manufactiuers,  packers,  and  distributors 
to  develop  written  procedures  for  the 
surveillance,  receipt,  evaluation,  and 
reporting  of  adverse  experiences  to 
FDA.  This  requirement  would  improve 
postmarketing  surveillance  by 
applicants  or  manufacturers  and  would 
enhance  an  applicant's  or 
manufacturer's  ability  to  evaluate  and 
report  adverse  experiences  to  the 
agency.  FDA  believes  that  this  provision 
would  not  impose  a  new  biu-den  on 
applic:ants  and  manufacturers,  because 
it  codifies  a  practice  that  is  already 
customary  and  usual  in  the 
pharmaceutical  industry  for  handling 
adverse  experiences.  Based  on  field 
inspections,  FDA  is  aware  that  many 
manufacturers  already  have  written 
procedures  for  the  receipt,  evaluation, 
and  reporting  of  adverse  experiences  to 
FDA.  "The  agency  also  notes  that  the 
current  good  manufacturing  practice 
(CGMP)  regulations  for  finished 
pharmaceuticals,  which  apply  to 
manufacturers  of  all  marketed  human 
(hnig  £uid  biological  products,  require 
written  procedures  describing  the 
handling  of  all  written  and  oral 
complaints  regarding  a  drug  product  (21 
CFR  211.198). 

Furthermore,  the  agency's  "Guideline 
For  Postmarketing  Reporting  of  Adverse 
Drug  Experiences"  (Ref  4),  which 
provides  guidance  on  adverse  cfrug 
experiences  reported  under  §§  310.305 
and  314.80,  states  (at  page  17)  that: 

Each  applicant  should  develop 
standardized,  formal  procedures  for  the 
surveillance,  receipt,  evaluation,  and 
reporting  of  ADE's  to  FDA.  *  *  "  All 
applicants  should  develop  procedures  that 
allow  expedited  adverse  experience  report 
handling,  and  the  applicant  should  keep  on 
file  dcx:unientation  of  due  diligence. 

Elsewhere  in  this  issue  of  the  Federal 
Register  FDA  is  aimoimcing  the 
availability  of  a  guideline  entitled 
"Guideline  for  Adverse  Experience 


Reporting  for  Licensed  Biological 
Products."  This  guideline  discusses  the 
reports  required  by  §  600.80  and 
provides  guidance  concerning 
appropriate  means  of  meeting  the 
reporting  requirements. 

H.  Resubmission  of  Reports  Received 
From  FDA 

Under  the  MedWatch  program,  FDA 
will  transmit  reports  of  spontaneously 
reported  serious  adverse  experiences 
received  by  the  agency  to  the  applicant, 
manufacturer,  packer,  or  distributor  (as 
appropriate)  on  an  expedited  basis. 
Consequently,  FDA  is  proposing  to 
revise  §§  310.305(c),  314.80(b).  and 
600.80(b)  to  state  that  applicants  or 
manufacturers,  packers,  and  distributors 
should  not  resubmit  to  the  agency 
reports  of  adverse  experiences  that  the 
agency  has  forwarded  to  them.  In 
addition,  FDA  is  proposing  to  revise 
§§314.80(c)(l)(i)  and  600.80(c)(l)(i)  to 
remove  the  phrase  "regardless  of 
source"  from  the  description  of  which 
adverse  experiences  are  reported  to 
FDA.  These  revisions  are  intended  to 
reduce  duplicate  reporting  of  adverse 
experiences  to  the  agency,  consistent 
with  the  reporting  instructions  in  new 
FDA  Form  3500A.  FDA  notes,  however, 
that  applicants  or  manufacturers, 
packers,  and  distributors  receiving 
reports  forwarded  to  them  by  FDA  are 
required  to  handle  these  reports  as  they 
would  any  others  and  that  followup.  if 
obtained,  is  to  be  sent  to  the  agency  as 
specified  in  the  regulation.  These 
followup  reports  should  be  included, 
where  appropriate,  in  the  postmarketing 
adverse  experience  periodic  report. 

FDA  is  also  proposing  that  applicants 
and  licensed  manufacturers  incorporate 
into  any  safety  analysis  (i.e.,  periodic 
reports,  increased  frequency  reports)  the 
expedited  reports  received  from  FDA. 
whether  or  not  additional  followup 
information  was  obtained,  and  any 
information  received  through  Freedom 
of  Information  requests. 

/.  Other  Revisions  to  the  Reporting 
Requirements 

FDA  is  proposing  to  remove 
§§  314.80(c)(2)(iii)  and  600.80(c)(2)(iii). 
These  paragraphs  state  that  periodic 
reporting  for  non-15-day  Alert  reports 
does  not  apply  to  adverse  drug 
experience  information  obtained  from 
postmarketing  studies  and  reports  in  the 
scientific  literature  and  from  foreign 
marketing  experience.  FDA  is  proposing 
to  remove  these  paragraphs  because  this 
information  would  now  be  required 
under  the  proposed  revisions  to  the 
contents  of  a  periodic  report. 

Current  regulations,  at 
§  314.80(c)(l)(ii).  require  applicants  and. 
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at  §  600,80(c)(l)u).  licensed 
manufacturers  to  "review  periodically 
(at  least  as  often  as  the  periodic 
reporting  cycle)"  the  frequency  of 
reports  of  adverse  experiences  and 
report  any  significant  increase  in 
frequency  to  FDA.  Similarly,  current 
§  310.305(c)(4)  requires  manufacturers, 
packers, and  distributors  to  "review 
periodically  (at  least  once  each  year)" 
the  frequency  of  reports  of  adverse 
experiences  and  report  any  significant 
increase  in  frequency  to  FDA.  In  order 
to  provide  consistency  with  the 
proposed  semiannual  reporting 
requirements  for  periodic  adverse 
experience  reports  under  §§  314.80  and 
600.80,  FDA  is  proposing  to  amend 
§  310.305  to  require  manufacturers, 
packers,  and  distributors  to  review 
periodically,  at  least  twice  each  year, 
the  frequency  of  adverse  experience 
reports  for  the  purposes  of  making 
increased  frequency  reports  to  FDA. 

FDA  is  also  proposing  to  amend 
§§  310.305(c)  and  314.80(c)  by 
reorganizing,  renumbering,  and  retitling 
the  paragraphs  in  these  sections  to 
distinguish  between  postmarketing  15— 
day  Alert  reports,  followups  to 
postmarketing  15-day  Alert  reports,  and 
increased  frequency  reports.  The 
proposed  amendments  would  also 
distinguish  between  the  reporting 
intervals  for  postmarketing  15-day  Alert 
reports  and  the  revised  intervals 
proposed  for  postmarketing  periodic 
reports. 

FDA  is  also  proposing  to  amend 
§§  310.305(c)(1)  through  (c)(4)  and 
314.80(c)(l)(i).  through  (c)(l)(iv)  to  alter 
the  period  for  submitting  postmarketing 
"15-day"  Alert  reports  from  15  working 
days  to  15  calendar  days.  This  change 
should  decrease  misunderstandings 
with  the  reporting  requirements  as  all 
timeframes  would  now  be  stated  in 
terms  of  calendar  days.  In  addition,  this 
change  would  increase  consistency 
between  the  premarketing  and 
postmarketing  reporting  requirements. 

FDA  is  also  proposing  to  amend 
§§  310.305(c)(2),  314.80(c)(l)(ii),  and 
600.80(c)(l)(ii)  to  require  applicants  or 
manufacturers,  packers,  and  distributors 
who  have  been  unable  to  obtain 
additional  information  about  adverse 
experiences  that  are  the  subject  of 
postmarketing  15-day  Alert  reports  to 
maintain  records  of  their  attempts  to 
seek  additional  information.  These 
proposed  revisions  will  help  ensure  that 
applicants  or  manufacturers  are  making 
good  faith  efforts  to  investigate  adverse 
experiences  that  are  the  subject  of 
postmarketing  15-day  Alert  reports. 

Finally,  FDA  is  proposing  to  amend 
§§310.305(d){3)(ii)  and  314.80(f){3)(ii) 
to  instruct  applicants  or  manufacturers. 


pacUrs,  and  distributors  that,  before 
usine  an  alternative  reporting  form 
inst^d  of  FDA  Form  3500A,  they  must 
obtain  approval  from  MedWatch:  The 
FDA  Medical  Products  Reporting 
Progtam,  5600  Fishers  Lane,  Rodiville, 
MD  20852-9787.  Current  regulations 
requke  prior  approval  from  the  Division 
of  Ep  idemiology  and  Surveillance  for 
humi  n  drug  products. 

/.  Dii  tribution  Reports 

As  stated  earher,  the  proposed  rule 
woul  i  change  the  reporting  interval  for 
licen  >ed  biological  product  distribution 
repoi  Is  to  be  consistent  with  the 
suggested  CIOMS  standardized 
reporting  period  for  postmarketing 
advetse  drug  experience  periodic 
repoBs.  Licensed  biological  product 
distribution  reports  would  be  based  on 
the  iiitemational  birth  date  and  data 
lock-boint.  The  proposal  would  also 
remote  §  600.81  and  move  the 
regulatory  requirements  for  licensed 
biological  product  distribution  reports 
to  §6  30.80(c)(3). 

K.  Ml  iltiple  Reports 

FD  Ms  proposing  to  amend 
§  60C  80(g)  concerning  multiple  reports 
by  at  ding  information  pertaining  to  a 
licen  «d  biological  product  for  which  a 
licen  «d  manufacturer  holds  more  than 
one  I  iological  product  hcense.  This 
revis  on  would  be  consistent  with  the 
requi  rements  in  §  314.80(g), 

L.  Gu  idelines 

FD  \  is  proposing  to  amend 
§§  31^.80(j)  and  600.80(j)  to  indicate 
where  guidelines  for  the  submission  of 
adverse  experience  reports  may  be 
obtai  led.  In  addition,  FDA  is  adding 
this  i  iformation  in  §  310.305(g)  for  die 
subn:  ission  of  adverse  experience 
repoi  ts  for  prescription  drugs  without 
an  ap  proved  application.  For  human 
drug  }roducts,  the  guidelines  may  be 
obtai  led  from  the  CDER  Executive 
Seen  lariat  Staff  (HFD-8),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  I  hrug  Administration,  7500  Standish 
PI.,  F  Qckville,  MD  20855,  and  for 
licen  led  biological  products  from  the 
Cong  -essional  and  Consumer  Affairs 
Brani  ;h  (HFM-12),  Center  for  Biologies 
Evah  ation  and  Research,  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  suite  200N,  Rockville,  MD  20852- 
1448 

M.  Pi  oposed  Implementation  Scheme 

FD  \  proposes  that  any  final  rule  that 
may  ssue  based  on  this  proposal 
becolie  effective  30  days  after  its  date 
of  pu  }lication  in  the  Federal  Register. 
All  a  )plications  for  human  drug  or 
Ucen  «d  biological  products  approved 


on  or  after  the  effective  date  of  any  final 
regulation  would  be  subject  to  the 
periodic  reporting  time  periods  based 
on  the  international  birth  date.  All 
human  drug  and  licensed  biological 
product  applications  approved  before 
the  effective  date  of  any  final  regulation 
would  use  the  U.S.  approval  date  as  the 
international  birth  date. 

in.  Request  for  Comments 

Interested  persons  may,  on  or  before 
January  25, 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  cbmments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  FlexibiUty  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
envirorunental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  economic  costs  imposed  on  the 
industry  as  a  result  of  this  proposed  rule 
are  the  costs  associated  with  reporting 
deaths,  serious  adverse  experiences,  or 
clinical  study  discontinuations. 
Reporting  burdens  on  the  industry 
resulting  bom  FDA  regulations  are 
analyzed  under  the  Paperwork 
Reduction  Act  of  1980.  Based  on  an 
estimated  total  of  480,602  aimual 
burden  hours,  FDA  has  estimated  that 
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the  total  annual  reporting  cost  to  the 
industry  as  a  resuU  of  this  proposed  rule 
would  be  $  24.030.100  (the  estimated 
per  hour  cost  to  the  industry  is  $  50). 
In  addition,  the  rule  may  increase 
certain  nonpaperwork  activities.  For 
example,  added  costs  may  result  if  the 
formal  control  groups  suggested  in 
§312.23(a)(6)(iii3(i)  prompts  additional 
clinical  trial  control  arms,  or  if  the 
implementation  of  the  foUowup  plan 
required  in  §312.23(a)(6)(iii)(k) 
provokes  more  elaborate  monitoring 
procedures.  At  this  time,  FDA  cannot 
prrdict  the  extent  of  these  actions,  but 
welcomes  public  comment  on  issues 
regarding  the  scope  or  cost  of  these 
activities. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore. 
under  the  Regulator}'  Flexibility  Act.  no 
further  analysis  is  required. 

VI.  Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collection  requirements 
which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980.  The  title,  description,  and 
respondents  of  the  information 
collection  requirenients  are  shown 
below. 


Title:  Adverse  Experience  Reporting 
Requirements  For  Human  Drug  and 
Licensed  Biological  Products. 

Description:  FDA  is  proposing  to 
amend  its  current  adverse  experience 
reporting  requirements  to  replace 
current  Form  FDA-1639  with  new  FDA 
Form  3500A;  to  revise  certain 
definitions  and  reporting  periods  and 
formats;  to  require  applicants  or 
manufacturers,  packers,  and  distributors 
to  develop  written  procedures  for 
monitoring  and  reporting  adverse 
experiences;  and  to  make  other 
revisions  to  provide  uniformity  to  the 
reporting  regulations.  These  changes 
would  simplify  and  facilitate  the 
reporting  of  adverse  events  and  product 
problems  under  a  single  form  and  help 
harmonize  international  adverse  event 
reporting  requirements.  In  addition, 
FDA  is  proposing  to  amend  the  sponsor 
reporting  requirements  in  part  312. 

Description  of  Respondents: 
Businesses  or  other  for  profit  and  small 
businesses  or  organizations. 

The  burden  hours  for  §§310.305  and 
314.80  are  approved  under  OMB 
information  collection  number  0910- 
0230.  The  burden  hours  for  §  600.80 
have  been  submitted  to  OMB  for 
approval  and  can  be  found  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
estimates  no  change  in  the  burden  hours 
that  have  already  been  approved.  OMB 
has  approved  use  of  the  new  form, 
under  OMB  information  collection 
number  0910-0291.  through  December 
1994.  The  new  recordkeeping 


requirements  under  §  310.305(c)(2), 
314.80(c)(l)(ii).  and  600.80(c)(l)(ii),  that 
applicants  or  manufacturers,  packers, 
and  distributors  maintain  records  of 
unsuccessful  attempts  to  obtain 
additional  foUowup  information  on  15- 
day  "Alert  reports,"  would  be  negligible 
and  would  result  in  no  change  in  the 
burden  hours  that  have  already  been 
approved. 

The  new  requirements  under 
§§  310.305(a),  314.80(b),  and  600.80(b). 
that  applicants  or  manufacturers, 
packers,  and  distributors  develop 
WTitten  procedures  for  the  sur\-eillance, 
receipt,  evaluation,  and  reporting  of 
adverse  experienrt-s.  would  not  impose 
a  new  burden  becaj  (^  ihey  codif\'  a 
practice  that  is  alreauy  customary  and 
usual  in  the  pharmaceilical  industry  for 
handling  adverse  experiences. 

The  more  extensive  hst  of  contents  for 
the  periodic  postmarketing  adverse 
experience  report,  in  proposed 
§§  314.80(c)(2)(ii)  and  600.80(c)(2)(ii). 
would  result  in  an  increased  reporting 
burden  on  the  industry.  As  indicated  in 
the  accompanying  chart,  the  proposed 
periodic  reporting  requirements  would 
require,  on  an  average.  19  additional 
hours  for  respondents  to  prepare. 

The  proposi:]  would  also  increase  the 
reporting  requirements  for  sponsors 
under  part  312.  As  indicated  in  the 
accompanying  chart,  the  proposed 
amendments  to  part  312  would  result  in 
an  increase  of  167,900  burden  hours  on 
the  industr\'. 


Estimated  Total  Annual  Reporting  Burden 


Section 


312.23(a)(3)  and  (a)(6) 

312.33(b)  

312.37(a)  

312.37(b)  

314.80(c)(2)  

600.«0(C)(2)  

Total  


Numtjer  of 
respondents 


1,623 

1.517 

152 

152 

528 

63 


Responses 

per 
respondent 


1 

2.6 

1 

1 

30.50 

5.58 


Total  annual 
responses 


1.623 

3.944 

152 

152 

16.106 

352 


Hours  per  re- 
sponse 


4 
40 
16 

8 
19 
19 


Total  tiours 


6.492 
157.760 

2,432 

1,216 
306,014 

6.688 


480,602 


As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  FDA 
has  submitted  a  copy  of  this  proposed 
rule  to  OMB  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  fndividuals 
d»^siring  to  submit  comments  regarding 
the  burden  estimate  or  any  aspects  of 
those  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to  FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 


OMB,  rm.  3208,  New  Executive  Office 
Bldg.,  Washington.  DC  20503.  Attn: 
Desk  Officer  for  FDA. 

VII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

1.  "International  Reporting  of  Adverse 
Drug  Reactions,"  Final  Report  of  the  CIOMS 
Working  Group.  1990. 


2.  "International  Reporting  of  Periodic 
Drug  Safety  Lpdate  Summaries."  Final 
Report  of  the  CIOMS  Working  Group  II.  1992. 
,     3.  "Fialuridine:  Hepatic  and  Pancreatic 
Toxicity."  FD.\  Task  Force  Report,  November 
12.  1993. 

4.  "Guideline  for  Postmarketing  Reporting 
of  .Adverse  Drug  Experiences."  FU.A.  Center 
for  Drug  Evaluation  and  Research.  March 
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-List  of  Subjects 

2lCFHPart20 

Confidential  business  information. 
Courts,  Freedom  of  information, 
Government  employees. 

21  CFR  Part  310 

Administrative  practice  and 
procedure,  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  312 

Drugs,  Exports,  Imports, 
'  Investigations,  Labeling,  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  314 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  600 

Biologies,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
parts  20,  310.  312, 314,  and  600  be 
amended  as  follows: 

PART  20— PUBUC  INFORMATION 

1.  The  authority  citation  for  21  CFR 
part  20  continues  to  read  as  follows: 

Authority.  Sees.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321-393);  sees.  301,  302,  303,  307,  310,  311, 
351,  352,  354-360F.  361,  362, 1701-1 706, 
2101  of  the  Public  Health  Service  Act  (42 
U.S.C.  241,  242,  242a,  2421,  242n,  243,  262, 
263,  263b-263n.  264,  265,  300u-300u-5, 
3008»-1);  5  U.S.C.  552: 18  U.S.C.  1905. 

§20.112    [Amended] 

2.  Section  20.112  Voluntary  drug 
experience  reports  submitted  by 
physicians  and  hospitals  is  amended  in 
paragraph  (aj  by  removing  the  words 
"Form  FDA-1639"  and  adding  in  their 
place  "FDA  Form  3500". 

PART  31 0— NEW  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501.  502,  503. 
505. 5Qe.  507,  512-516.  520,  601(a),  701,  704, 
705,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  355.  356,  357,  360b-360f,  360j,  361(a), 
371,  374,  375,  379e);  sees.  215,  301,  302(a),  ' 
351.  354-360F  of  the  Public  Health  SJr\ice 
Act  (42  U.S.C.  216,  241,  242(a),  262,  263b- 
263n). 


4.  S  iction  310.305  is  amended  by 
addin  >  a  new  sentence  at  the  end  of  the 
concliding  text  of  paragraph  (a);  by 
revising  paragraphs  (b),  (c),  (d)(3)(ii), 
and  (( )(4);  by  removing  in  paragraph 
{d)(l)  lie  words  "Form  FDA-1639 
(Adve  -se  Reaction  Report)"  and  adding 
in  the  r  place  "FDA  Form  3500A";  by 
remo)  ing  in  paragraph  (d)(2),  the 
introc  actory  text  of  paragraph  (d)(3), 
and  p  ragraph  (d)(3)(i)  the  words  "Form 
FDA-  639"  and  adding  in  their  place 
"FDA  iForm  3500A";  by  removing  in 
paragteph  (f)(1)  the  words  "paragraph 
(c)(5)'|  and  adding  in  their  place  the 
words  "paragraph  (c)(4)";  and  by 
redesignating  paragraph  (g)  as  paragraph 
(h)  am  1  by  adding  new  paragraph  (g)  to 
read  a  s  follows: 

S  31 0.3  35    Records  and  reports  concerning 
sdvera  9  drug  experiences  on  marlteted 
preset  ption  drugs  for  human  use  without 
appro\  ed  new  drug  applications. 

(a)  *    *  *  Manufacturers,  packers,  and 
distril  utors  shall  also  develop  written 
proce{  ures  for  the  surveillance,  receipt, 
evaluc  tion,  and  reporting  of  adverse 
drug  (  Kperiences  to  FDA. 

(b)  I  }efinitions.  The  following 
defini  ions  of  terms  apply  to  this 
sectio  i: 

(1)  FDA  means  the  Food  and  Drug 
Administration. 

(2)  iidverse  drug  experience  means 
any  adverse  event  associated  with  the 
use  ofja  drug  in  humans,  whether  or  not 
considered  drug  related,  including  the 
follow  ing:  An  adverse  event  occurring 
in  the  course  of  the  use  of  a  drug 
produ  ::t  in  professional  practice;  an 
adven  e  event  occurring  from  drug 
overdi  ise;  an  adverse  event  occurring 
from  <  rug  withdrawal;  and  any  failure 
of  exp  jcted  pharmacological  action. 

(3) .  Usability  means  a  substantial 
disru]  tion  of  a  person's  ability  to  carry 
out  n(  rmal  life  functions. 

(4)   ncreased/requency  means  an 
incrca  se  in  the  rate  of  occurrence  of  a 
'partic  liar  adverse  drug  experience,  e.g., 
an  inc  reased  number  of  reports  of 
partic  liar  adverse  drug  experience  after 
appro  )riate  adjustment  for  drug 
expos  ire. 

(5) .  Jfe-threatening  means  that  the 
patier  t  was,  in  the  view  of  the  initial 
report  ;r,  at  immediate  risk  of  death  from 
the  ac  terse  drug  experience  as  it 
occur  ed.  It  does  not  include  an  adverse 
drug  e  xperience  that,  had  it  occurred  in 
a  mor  s  serious  form,  might  have  caused 
death  For  example,  product-induced 
hepat  tis  that  resolved  without  evidence 
of  he{  atic  failure  would  not  be 
consi(  ered  life-threatening  even  though 
hepat  tis  of  a  more  severe  nature  can  be 
fatal.  Similarly,  an  allergic  reaction 
result  ng  in  angi oedema  of  the  face 


would  not  be  life-threatening,  although 
angioedema  of  the  larynx,  allergic 
bronchospasm,  or  anaphylaxis  can  be 
fatal. 

(6)  Serious  means  an  adverse  drug 
experience  occurring  at  any  dose  that  is 
fatal  or  life-threatening,  results  in 
persistent  or  significant  disability/ 
incapacity,  requires  or  prolongs 
inpatient  hospitalization,  necessitates 
medical  or  surgical  intervention  to 
preclude  permanent  impairment  of  a 
body  function  or  permanent  damage  to 
a  body  structure,  or  is  a  congenital 
anomaly. 

(7)  Unexpected  means  an  adverse 
drug  experience  that  is  not  listed  in  the 
current  labeling  for  the  drug  product 
and  includes  an  event  that  may  be 
symptomatically  and 
pathophysiologically  related  to  an  event 
listed  in  the  labeling,  but  differs  from 
the  event  because  of  greater  severity  or 
specificity.  For  example,  under  this 
definition,  hepatic  necrosis  would  be 
unexpected  (by  virtue  of  greater 
severity)  if  the  labeling  only  referred  to 
elevated  hepatitic  enzymes  or  hepatitis. 
Similarly,  cerebral  thromboembolism 
and  cerebral  vasculitis  would  be 
unexpected  fby  virtue  of  greater 
specificity)  if  the  labeling  only  listed 
cerebral  vascular  accidents. 

(c)  Reporting  requirements.  Each 
person  identified  in  paragraph  (c)(1)  of 
this  section  shall  report  to  FDA  adverse 
drug  experience  information  as 
described  in  this  section  and  shall 
submit  one  copy  of  each  report  to  the 
Division  of  Epidemiology  and 
Surveillance  (HFD-730),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

(1)  Postmarketing  15-Day  "Alert 
reports",  (i)  Any  person  whose  name 
appears  on  the  label  of  a  marketed 
prescription  drug  product  as  its 
manufacturer,  packer,  or  distributor 
shall  report  to  FDA  each  adverse  drug 
experience  received  or  otherwise 
obtained  that  is  both  serious  and 
unexpected  as  soon  as  possible,  but  in 
any  case,  within  15  calendar  days  of 
initial  receipt  of  the  information.  Each 
report  shall  be  accompanied  by  a  copy 
of  the  current  labeling  for  the  drug 
product. 

(ii)  A  person  identified  in  paragraph 
(c)(l)(i)  of  this  section  is  not  required  to 
submit  a  15-day  "Alert  report"  for  an 
adverse  drug  experience  obtained  from 
a  postmarketing  study  (whether  or  not 
conducted  under  an  investigational  new 
drug  application)  unless  the  applicant 
concludes  that  there  is  a  reasonable 
possibility  that  the  drug  caused  the 
adverse  experience. 
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(2)  PostmarkeUng  15-Day  "Alert 
reports"— followup.  Each  person 
identified  in  paragraph  (c)(l)(i)  of  this 
section  shall  promptly  investigate  all 
serious,  unexpected  adverse  drug 
experiences  that  are  the  subject  of  these 
15-day  postmarketing  Alert  reports  and 
shall  submit  followup  reports  within  15 
calendar  days  of  receipt  of  new 
information  or  as  requested  by  FDA.  If 
additional  information  is  not  obtainable, 
records  should  be  maintained  of  the 
unsuccessful  steps  taken  to  seek 
additional  information. 

(3)  Increased  frequency  report.  Each 
person  identified  in  paragraph  (c)(l)(i) 
of  this  section  shall  review  periodically 
(at  least  twice  each  year)  the  frequency 
of  reports  of  adverse  drug  experiences 
that  are  both  serious  and  expected  and 
reports  of  therapeutic  failure  (lack  of 
effiect),  received  or  otherwise  obtained, 
and  report  any  significant  increase  in 
frequency  as  soon  as  possible,  but  in 
any  case  within  15  calendar  dajrs  of 
determining  that  a  significant  increase 
in  frequency  exists.  Reports  of  a 
significant  increase  in  frequency  are 
required  to  be  submitted  in  narrative 
form  (including  the  time  period  on 
which  the  increased  fi«quency  is  based, 
the  method  of  analysis,  and  the 
interpretation  of  the  results)  rather  than 
using  FDA  Form  3500A. 

(4)  Submission  of  reports.  In  order  to 
avoid  unnecessary  duplication  in  the 
submission  of,  and  followup  to,  reports 
required  in  this  section,  including 
reports  required  by  paragraph  (c)(3)  of 
this  section,  a  packer's  or  distributor's 
obUgations  may  be  met  by  submission  of 
all  reports  of  serious  adverse  drug 
experiences  to  the  manufacturer  of  the 
drug  product.  If  a  packer  or  distributor 
elects  to  submit  these  adverse  drug 
experience  reports  to  the  manufacturer 
radier  than  to  FDA,  it  shall  submit  each 
report  to  the  manufacturer  within  3 
calendar  days  of  its  receipt  by  the 
packer  or  distributor,  and  the 
manufacturer  shall  then  comply  with 
the  requirements  of  this  section  even  if 
its  name  does  not  appear  on  the  label  of 
the  drug  product  Under  this 
circumstance,  the  packer  or  distributor 
shall  maintain  a  record  of  this  action  . 
which  shall  include: 

(i)  A  copy  of  each  drug  experience 
report. 

(ii)  Date  the  report  was  received  by 
the  packer  or  distributor. 

(iii)  Date  the  report  was  submitted  to 
the  manufacturer. 

(iv)  Name  and  address  of  the 
manufacturer. 

(5)  Each  report  submitted  to  FDA 
imder  this  section  shall  bear  prominent 
identification  as  to  its  contents,  i.e.,  "15- 
day  Alert  report."  "15-day  Alert 


report — followup,"  or  "Increased 
frequency  report." 

(6)  A  person  identified  in  paragraph 
(c)(l)(i)  of  this  section  should  not 
resubmit  to  FDA  reports  forwarded  to 
that  person  by  FDA;  however,  all 
followup  information  must  be  submitted 
to  FDA. 

(d)*  »  • 

(3)*  *  • 

(ii)  The  format  is  agreed  to  in  advance 
by  MedWatch:  The  FDA  Medical 
Products  Reporting  Program. 

(4)  Ten  copies  or  fewer  of  FDA  Form 
3500A  and/or  a  copy  of  the  instructions 
for  completing  the  form  may  be 
obtained  from  the  Division  of 
Epidemiology  and  Surveillance  (HFD- 
730),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  More  than  10 
copies  of  the  form  may  be  obtained  by 
writing  to  thie  Consolidated  Forms  and 
Publications  Distribution  Outer, 
Washington  Commerce  Center,  3222 
Hubbard  Rd.,  Landover,  MD  20785. 
•        •        •        •        • 

(g)  Guideline.  FDA  has  prepared 
under  §  10.90(b)  of  this  chapter  a 
guideline  for  the  submission  of  reports 
of  adverse  drug  experiences  and 
suggested  followup  investigation  of 
reports.  Copies  of  this  guideline  may  be 
obtained  from  the  CDER  Executive 
Secretariat  Staff  (HFD-8),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville.  MD  20855. 


PART  312— INVESTIGATIONAL  NEW 
DRUG  APPUCATION 

5.  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501, 502,  503, 
505,  506,  507, 701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  331,351, 
352.  353,  355,  356,  357,  371);  sec  351  of  the 
Public  Health  Service  Act  (42  U.S.C  262). 

6.  Section  312.23  is  amended  by 
adding  new  paragraph  (a)(3)(v)  and 
paragraphs  (a)(6){iii)(/i)  through 
(a)(6)(iii)(k)  to  read  as  follows: 

§312.23    INO  content  and  format 
(a)*  *  • 

(3)*   •   • 

(v)  A  description  of  the  safety 
monitoring  and  evaluation  program 
developed  by  the<ponsor  in  order  to 
evaluate  safety  data  reported  by 
investigators. 
*        •        •        •        * 

(6)*   •   •' 
(iii)*  •  • 

(h)  A  description  of  any  adverse 
clinical  or  laboratory  outcomes  in  the 


study  that  are  to  be  reported  by  the 
investigators  to  the  sponsor 
immediately.  This  would  ordinarily 
include  any  death,  any  life-threatening 
event,  any  serious  event  that  might 
reflect  potential  toxicity,  as  suggested  by 
preclinical  data,  laboratory  values  that 
exceed  specified  limits,  or  any  markedly 
abnormal  laboratory  value.  The 
identified  events  and  abnormal 
laboratory  values  are  to  include  those 
that  focus  attention  on  toxicity  that  may 
target  the  same  organs  and  body  systems 
as  the  underlying  disease  or 
concomitant  medications  for  the 
disease.  The  events  are  to  be  reported  to 
the  sponsor  even  if  they  are  potentially 
attributable  to  the  patient's  underlying 
disease  or  to  other  medications  the 
patient  may  have  received.  This  section 
of  the  protocol  shall  include 
instructions  for  the  investigator 
encountering  such  an  event,  such  as 
reporting  requirements,  a 
remeasurement  or  challenge  procedure, 
or  discontinuation  of  the  study  drug. 

(0  Sponsors  should  consider  use  of  a 
formal  control  group  (for  example, 
placebo,  active,  documented  historical) 
in  studies  that  focus  on  safety  when  the 
underlying  disease  is  likely  to  produce 
serious  adverse  events  that  might  be 
confused  with  drug  toxicity. 

(/)  The  sponsor  shall  estimate  the 
expected  incidence  of  deaths  and 
serious  adverse  experiences  in  the  study 
population  that  may  arise  from  the 
underlying  disease  or  from  medications 
used  to  treat  the  underlying  disease. 
Deaths  or  serious  adverse  experiences 
that  exceed  these  estimates  would  create 
a  presumption  that  the  events  are 
associated  with  the  use  of  the 
investigational  drug. 

{k)  The  sponsor  shall  determine  and 
include  in  each  protocol  an  appropriate 
followup  period  and  appropriate 
followup  procedures  based  on 
preclinical  data,  experience  with  other 
members  of  the  drug  class,  the  drug's 
mechanism  of  action,  and  prior  human 
experience.  The  sponsor  shall  include  a 
brief  description  of  the  rationale  used  in 
selecting  the  followup  period  and 
procedures.  The  intensity  of  the 
followup  may  change  with  time;  e.g.,  a 
full  evaluation  might  be  scheduled  for  2 
weeks  after  the  end  of  drug  dosing,  with 
a  telephone  followup  at  a  later  time. 
Ordinarily,  in  Phase  1  and  2  studies, 
there  should  be  at  least  telephone 
follo%vup  for  3  months  after  drug  dosing 
is  completed,  but  alternative  timeframes 
and  procedures  can  be  proposed  by  the 
sponsor.  In  some  cases,  available 
information  may  dictate  followup 
periods  longer  than  3  months. 
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7.  Section  312.32  is  amended  in 
paragraph  (a)  by  revising  the  second 
sentence  in  the  definition  for  "Serious 
adverse  experience,"  paragraph  (c)(l)(i), 
the  first  sentence  in  paragraph  (c)(2), 
paragraph  (d)(3),  and  in  paragraph  (e)  by 
removing  the  word  "section"  and 
replacing  it  with  the  word  "part"  to  read 
as  follows: 

§312.32   4ND  safety  reports. 

(a)*  *  * 

Serious  adverse  experience  *  *  *  A 
serious  adverse  drug  experience  means 
an  experience  occurring  at  any  dose  that 
is  fatal  or  life-threatening,  results  in 
permanent  or  significant  disability/ 
incapacity,  requires  or  prolongs 
inpatient  hospitalization,  necessitates 
medical  or  surgical  intervention  to 
preclude  permanent  impairment  of  a 
body  function  or  pennanent  damage  to 
a  body  staicture,  or  is  a  congenital 
anomaly.  *  *  * 
»        *        «        »        • 

(c)  IND  safety  reports— {1)  Written 
reports,  (i)  The  sponsor  shall  notify  FDA 
and  all  participating  investigators  in  a 
written  IND  safety  report  of  any  adverse 
experience  associated  with  use  of  the 
drug  that  is  both  serious  and 
unexpected.  This  includes  notification 
of  any  death  or  other  serious  adverse 
experience  that  exceeds  the  estimate  of 
the  expected  incidence  of  deaths  and 
serious  adverse  experiences  required 
under  §312.23(a){6)(iii)01.  Such 
notification  shaU  be  made  as  soon  as 
possible  and  in  no  event  later  than  15 
calendar  days  after  the  sponsor's  initial 
receipt  of  the  information.  Each  written 
notification  may  be  submitted  on  FDA 
Form  3500A  or  in  a  narrative  form  and 
shall  bear  prominent  identification  of  its 
contents,  i.e.,  "IND  Safety  Report."  Each 
written  notification  to  FDA  shall  be 
transmitted  to  the  FDA  division  of  the 
Center  for  Drug  Evaluation  and  Research 
or  the  Center  for  Biologies  Evaluation 
and  Research  that  has  responsibility  for 
review  of  the  IND.  If  FDA  determines 
that  insufficient  data  were  submitted  on 
FDA  Form  3500 A,  the  agency  may  , 
require  further  narrative  data  to  be 
submitted. 

•  ♦        »        «        * 

(2)  Telephone  safety  reports.  The     ' 
sponsor  shall  also  notify  FDA  by 
telephone,  either  orally  or  by  facsimile 
transmission,  of  any  unexpected  fatal  or 
life-threatening  experience  associated 
with  the  use  of  the  drug  no  later  than 
7  calendar  days  after  the  sponsor's 
initial  receipt  of  the  information.  •  •  • 

•  »        *        »        » 

(d)*  •  • 

(3)If  the  results  of  a  sponsor's 
investigation  show  that  an  adverse 


ex  >erience  not  initially  determined  to 
be*reportable  under  paragraph  (c)  of  this 
se(  ;tion  is  so  reportable,  the  sponsor 
sh  dl  report  such  experience  in  a  written 
sa  ety  report  as  soon  as  possible  after 
thi  I  determination  is  made,  but  in  no 
ev  mt  longer  than  15  calendar  days. 


I.  Section  312.33  is  revised  to  read  as 
folows: 

§  2 1 2.33    Annual  artd  semiannual  reports. 

a)  Annual  reports.  A  sponsor  shall 
wi  ihin  60  days  of  the  anniversary  date 
thi  t  the  IND  went  into  effect,  submit  a 
br  ef  report  of  the  progress  of  the 
in  estigation  that  includes: 

1)  Individual  study  information.  A 
br  ef  summary  of  the  status  of  each 
sti  dy  in  progress  and  each  study 

co:  npleted  during  the  previous  year. 
Th  B  summary  is  required  to  include  the 
fo!  lowing  information  for  each  study: 

i)  The  title  of  the  study  (with  any 
ap  )ropriate  study  identifiers  such  as 
pr  itocol  number),  its  purpose,  a  brief 
sta  tement  identifying  the  patient 
po  )ulation,  and  a  statement  as  to 
wl  ether  the  study  is  completed. 

ii)  The  total  nimiber  of  subjects 
in:  tially  planned  for  inclusion  in  the 
stt  dy.  the  number  entered  into  the 
stii  dy  to  date,  the  number  whose 
pa  ticipation  in  the  study  was 
CO]  npleted  as  planned,  and  the  number 
wl  o  dropped  out  of  the  study  for  any 
res  son. 

iii)  If  the  study  has  been  completed, 
or  f  interim  results  are  known,  a  brief 
de  icription  of  any  available  study 
re;  ults. 

2)  Summary  information. 

In  Drmation  obtained  during  the 

pn  vious  year's  cUnical  and  nonclinical 

in  estigations,  including: 

i)  A  narrative  or  tabular  summary 
sh  iwing  the  most  frequent  and  most 
sei  ious  adverse  experiences  by  body 
sy  tem. 

ii)  A  summary  of  all  IND  safety 
rej  orts  submitted  during  the  past  year. 

iii)  A  list  of  subjects  who  died  diuing 
pa  ticipation  in  the  investigation,  with 
thi  cause  of  death  for  each  subject. 

iv)  A  list  of  subjects  who  dropped  out 
du  -ing  the  course  of  the  investigation  in 
as!  ociation  with  any  adverse 
ex  )erience.  whether  or  not  thought  to  be 
dr  ig  related. 

v)  A  brief  description  of  what,  if 
an  ^ing,  was  obtained  that  is  pertinent 
to  m  understanding  of  the  drug's 
ac  ions,  including,  for  example, 
in  srmation  from  controlled  trials,  and 
in  srmation  about  bioavailability. 

vi)  A  list  of  the  preclinical  studies 
(ir  eluding  animal  studies)  completed  or 
in  )rogress  during  the  past  year  and  a 


summary  of  the  major  preclinical 
findings. 

(vii)  A  summary  of  any  significant 
manufacturing  or  microbiological 
changes  made  during  the  past  year. 

(3)  A  description  of  the  general 
investigational  plan  for  the  coming  year 
to  replace  that  submitted  1  year  earlier. 
The  general  investigational  plan  shall 
contain  the  information  required  under 
§312.23(a){3)(iv). 

(4)  If  the  investigator  brochure  has 
been  revised,  a  description  of  the 
revision  and  a  copy  of  the  new 
brochure. 

(5)  A  description  of  any  significant 
Phase  1  protocol  modifications  made 
during  the  previous  year  and  not 
previously  reported  to  the  IND  in  a 
protocol  amendment. 

(6)  A  brief  summary  of  significant 
foreign  marketing  developments  with 
the  drug  during  Ae  past  year,  such  as 
approval  of  marketing  in  any  country  or 
withdrawal  or  suspension  from 
marketing  in  any  country. 

(7)  If  desired  by  the  sponsor,  a  log  of 
any  outstanding  business  with  respect 
to  the  IND  for  which  the  sponsor 
requests  or  expects  a  reply,  comment,  or 
meeting. 

(b)  Semiannual  reports.  A  sponsor 
shall  submit  a  report  of  the  progress  of 
■  the  investigation  with  respect  to  safety 
issues  for  the  6-month  period  following 
the  day  the  IND  goes  into  effect,  and  for 
each  6-month  period  thereafter,  until 
the  end  of  the  followup  period  specified 
in  the  protocol.  The  report  shall  be  due 
within  60  days  of  the  end  of  the 
reporting  period.  The  semiannual  safety 
report  that  is  due  during  the  same 
period  as  the  annual  report  required 
under  paragraph  (a)  of  this  section  shall 
be  submitted  with  the  annual  report. 
These  semiannual  reports  shall  include: 

(1)  A  summary  and  analysis  of  all 
deaths,  all  serious  adverse  experiences, 
and  all  study  discontinuations  resulting 
from  an  adverse  experience  that 
occurred  during  the  study  or  within  the 
prescribed  followup  period,  whether  the 
deaths  or  adverse  experiences  were 
expected  or  imexpected  and  whether  or 
not  there  is  thought  to  be  a  possibility 
that  the  death  or  adverse  experience  or        ' 
study  discontinuation  was  caused  by 
the  drug.  This  summary  shall  include 
data  not  only  from  studies  conducted 
under  the  IND,  but  also  data  from  all 
premarketing  studies  of  the  drug 
conducted  worldwide,  with  an  analysis 
of  all  unexpected  deaths,  serious 
adverse  experiences,  and  study 
discontinuations  thought  to  be  related  to 
the  study  drug  from  foreign 
postmarketing  clinical  trials  and  from 
foreign  postmarketing  spontaneous  or 
required  reporting  systems.  For 


purposes  of  this  section,  serious  adverse 
events  shall  include  laboratory  changes 
identified  in  the  study  protocol  as 
reportable  events  or  that  result  in 
discontinuation.  The  sponsor  shall 
present  in  the  summary  both  the  data 
that  accumulated  during  the  reporting 
period  and  cumulatively.  The  sponsor 
shall  also  submit  an  analysis  of  the  data 
that  assumes  that  the  investigational 
drug  is  responsible  for  the  deaths, 
serious  adverse  experiences,  and  study 
discontinuations,  and  refute,  as  feasible, 
this  presumption  with  appropriate  data 
and  evaluations.  The  expected 
incidence  of  deaths  and  serious  adverse 
experiences  in  the  study  population  that 
may  arise  frt)m  the  underlying  disease 
or  from  medications  used  to  treat  the 
underlying  disease  that  was  estimated 
in  the  protocol  should  be  considered  in 
this  evaluation. 

(2)  All  available  autopsy  reports  and 
terminal  medical  reports  concerning  all 
deaths  reported  in  this  summary,  with 
a  discussion  of  any  inconsistencies 
between  autopsy  and  medical  reports 
and  the  cause  of  death  reported  to  FDA 
by  the  sponsor. 

(3)  At  the  request  of  the  sponsor,  or 
on  its  own  initiative,  FDA  may  modify 
the  requirements  of  paragraph  (b)  of  this 
section.  A  sponsor  requesting  such  a 
modification  should  submit  to  the 
division  responsible  for  review  of  the 
IND  a  written  request  for  modification 
and  justification  for  such  modification. 
FDA  shall  issue  a  written  response  to 
the  sponsor  either  granting  or  denying, 
in  whole  or  in  part,  the  request  for 
modification. 

(Collection  of  information  requirements 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0910- 
0014) 

9.  Section  312.37  is  added  to  read  as 
follows: 

§312.37    Special  safety  summary  and  final 
clinical  study  report 

(a)  Special  safety  summary.  Upon 
request  of  FDA.  a  sponsor  shall  prepare 
and  submit  special  summaries  of  safety 
data  regarding  the  investigational  drug. 
These  summaries  may  include  safety 
data  available  to  the  sponsor  from 
previous  studies  of  the  drug  and  of 
closely  related  drugs  identified  in 
consultation  with  FDA.  Examples  of 
types  of  events  that  may  be  requested  to 
be  summarized  include,  among  others, 
deaths,  serious  adverse  experiences, 
study  discontinuations  for  safety 
reasons,  patients  who  reach  or  exceed 
safety  endpoints  as  defined  in  the 
protocol,  and  any  unusual  or  extreme 
changes  in  study  subjects.  The  special 
safety  summary  shall  be  submitted 
within  30  days  after  a  request  by  the 


agency  unless  the  sponsor  demonstrates 
that  extraordinary  circumstances 
warrant  a  later  date  and  the  agency  has 
agreed  to  that  later  date. 

(b)  Final  clinical  study  report.  Upon 
request  by  FDA.  a  sponsor  shall  submit 
a  final  report  on  a  clinical  study.  The 
final  report  shall  be  submitted  within  90 
calendar  days  after  a  request  by  the 
agency  unless  the  sponsor  demonstrates 
that  extraordinary  circumstances 
warrant  a  later  date  and  the  agency  has 
agreed  to  that  later  date. 

10.  Section  312.42  is  amended  by 
adding  paragraph  (b)(l)(v)  to  read  as 
follows: 

§  31 2.42    ainical  holds  and  requests  for 
modification. 

•  »        •        •        • 

(b)*  •  • 

(v)  The  sponsor  has  failed  to  submit 
a  special  safety  summary  or  final 
clinical  study  rep>ort.  as  required  by 
§  312.37,  for  the  drug  that  is  the  subject 
of  the  investigation.  This  provision 
applies  to  special  safety  summaries  and 
final  clinical  study  reports  from  other 
investigations  on  the  same  drug  and 
special  safety  summaries  and  final 
clinical  study  reports  requested  by  FDA 
for  investigations  on  closely  related 
drugs  conducted  by  the  sponsor. 

•  •        •        •        • 

11.  Section  312.44  is  amended  by 
revising  paragraph  (b)(l)(viii)  to  read  as 
follows: 

§312.44    Termination. 

•  *         *        •        » 

(b)*   *  • 

(D*  *  • 

(viii)  The  sponsor  fails  to  submit  an 
accurate  and  timely  annual  or 
semiannual  safety  report  of  the 
investigations  in  accordance  with 
§312.33. 
»         *         «         •         • 

12.  Section  312.56  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§312.56    Review  of  ongoing  investigations. 

•  »        *        »        • 

(c)  Before  the  initiation  of  clinical 
studies,  the  sponsor  shall  develop  a 
safety  monitoring  and  evaluation 
program  to  evaluate  safety  data  reported 
by  the  investigator(s).  The  sponsor  shall 
review  and  evaluate  the  evidence 
relating  to  the  safety  and  effectiveness  of 
the  drug  as  it  is  obtained  from  the 
investigator(s).  The  sponsor  shall  make 
such  reports  to  FDA  regarding 
information  relevant  to  the  safety  of  the 
drug  as  required  under  §§  312.32  and 
312.37.  The  sponsor  shall  make  annual 


and  semiannual  safety  reports  in 
accordance  with  §  312.33. 

•  •        *        *        » 

13.  Section  312.64  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (b)  to  read  as  follows: 

§312.64    Investigator  reports. 

•  •        •        •        * 

(b)  *  *  *  An  investigator  shall  report 
to  the  sponsor  all  adverse  clinical  and 
laboratory  outcomes  that  are  required  to 
be  reported  under  the  protocol  for  the 
study.  These  reports  shall  be  made 
within  the  time  period  specified  within 
the  protocol. 


PART  314— APPUCATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUQ 

14.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501.  502.  503. 
505.  506.  507.  701.  704.  721  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  {21  U.S.C.  321. 
331.  351.  352,  353.  355.  356.  357.  371,  374, 
379€). 

15.  Section  314.80  is  amended  in 
paragraph  (a)  by  alphabetically  adding 
definitions  for  "Data  lock-point." 
"Disability."  "International  birth  date," 
and  "Life-threatening."  and  by  revising 
the  definition  of  "Serious;"  by  adding 
two  new  sentences  at  the  end  of 
paragraph  (b);  by  revising  paragraph  (c). 
the  second  sentence  in  paragraph  (d)(1). 
paragraphs  (f)(1).  (f)(3)(ii).  and  (f)(4). 
and  the  last  sentence  in  paragraph  (1);  by 
removing  in  paragraphs  (0(2)  and  the 
introductory  text  of  paragraph  (f)(3)  the 
words  "Form  FDA-1639"  and  adding  in 
their  place  the  words  "FDA  Form 
3500A";  and  by  adding  a  new  sentence 
at  the  end  of  paragraph  (j)  to  read  as 
follows: 

§314.80    Postmarketing  reporting  of 
adverse  drug  experiences. 

(a)  *   *   * 

•  •        •        •        • 

Data  lock-point  means  the  date 
designated  as  the  cutoff  date  for  data  to 
be  incorporated  into  a  specific 
postmarketing  adverse  drug  experience 
periodic  report.  Data  available  to  the 
applicant  after  this  date  will  not  be 
incorporated  into  the  report,  unless  it 
represents  important  information. 

Disability  means  a  substantial 
disruption  of  a  person's  ability  to  carry 
out  normal  life  functions. 

•  •        •        »        » 

International  birth  date  means  the 
date  that  the  first  regulatory  authority  in 
the  world  approved  the  human  drug 
product  for  marketing. 
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Life-threatening  means  that  the 
patient  was.  in  the  view  of  the  initial 
reporter,  at  immediate  risk  of  death  from 
the  adverse  experience  as  it  occuned.  It 
does  not  include  an  adverse  experience 
*  that,  had  it  ocoirred  in  a  more  serious 
'    form,  might  have  caused  death.  For 
.  example,  product-induced  hepatitis  that 
"  resolved  without  evidence  of  hepatic 
failure  would  not  be  considered  life- 
threatening  even  though  hepatitis  of  a 
more  severe  nature  can  be  fatal. 
Similarly,  an  allergic  reaction  resulting 
in  angioedema  of  the  face  would  not  be 
life-threatening,  even  though 
angioedema  of  the  larynx.^llergic 
bronchospasm,  or  anaphylaxis  can  be 
fatal. 

Serious  means  an  adverse  drug 
experience  occurring  at  any  dose  that  is 
fatal  or  life-threatening,  results  in 
.  persistent  or  significant  disability/ 
,  incapacity,  requires  or  prolongs 
inpatient  hospitalization,  necessitates 
medical  or  surgical  intervention  to 
preclude  permanent  impairment  of  a 
body  function  or  permanent  damage  to 
a  body  structure,  or  is  a  congenital 
anomaly. 
*        •        •       ^        • 

(b)*  •  *  Applicants  should  not 
resubmit  to  FDA  adverse  product 
experience  reports  forwarded  to  the 
applicant  by  FDA;  however,  they  should 
submit  all  followup  information  to  FDA. 
Applicants  shall  also  develop  written 
procedures  for  the  surveillance,  receipt, 
evaluation,  and  reporting  of  adverse 
drug  experiences. 

(c)  Reporting  requirements.  The 
applicant  shall  report  to  FDA  adverse 
drug  experience  information,  as 
described  in  this  section.  The  applicant 
shall  submit  two  copies  of  each  report 
described  in  this  section  to  the  Central 
Document  Room,  Park  Bldg..  rm.  2-14, 
12420  Parklawn  Dr.,  Rockville,  MD* 
20857.  FDA  may  waive  the  requirement 
for  the  second  copy  in  appropriate 
instances. 

(l)(i)  Postmarketing  15-day  "Alert 
reports".  The  applicant  shall  report  each 
adverse  drug  experience  that  is  both 
serious  and  imexpected  as  soon  as 
possible  but  in  any  case  within  15 
calendar  days  of  initial  receipt  of  the 
information.  These  reports  shall  be 

•  submitted  on  FDA  Form  3500A. 

(ii)  Postmarketing  Fifteen-day  "Alert 
reports"— followup.  The  applicant  shall 
promptly  investigate  all  adverse  drug 
experiences  that  are  the  subject  of  these 
postmarketing  15-day  Alert  reports  and 
shall  submit  followup  reports  within  15 
calendar  days  of  receipt  of  new 

•  information  or  as  requested  by  FDA.  If 
additional  information  is  not  obtainable, 
records  should  be  maintained  of  the 
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unsi  iccessfiil  steps  taken  io  seek 
additional  information.  These 
posfcnarketing  15-day  Alert  reports  and 
followups  to  them  shall  be  submitted 
und  jr  separate  cover  and  may  not  be 
incli  ided,  except  for  summary  or  tabular 
purposes,  in  a  postmarketing  adverse 
drug  experience  periodic  report. 

(ill)  Increased  frequency  report.  The 
applicant  shall  review  periodically  (at 
least  as  often  as  the  periodic  reporting 
cycle)  the  frequency  of  reports  of 
adverse  drug  experiences  that  are  both 
serious  and  expected  and  reports  of 
therapeutic  failure  (lack  of  effect), 
regardless  of  source,  and  report  any 
significant  increase  in  frequency  as  soon 
as  possible  but  in  any  case  within  15 
calendar  days  of  determining  that  a 
significant  increase  in  frequency  exists. 
Upop  written  notice,  FDA  may  require 
that  applicants  review  the  frequency  of 
reports  of  serious,  expected  adverse 
drug  experiences  at  intervals  different 
thanjthe  periodic  reporting  cycle. 
Rep<Jrts  of  a  significant  increase  in 
frequency  are  required  to  be  submitted 
in  narrative  form  (including  the  time 
perii  d  on  which  the  increased 
freqi  ency  is  based,  the  method  of 
anal  -sis,  and  the  interpretation  of  the 
resu  ts),  rather  than  using  FDA  Form 
350C  A.  15-day  Alert  reports  based  on 
incr«  ased  frequency  are  required  to  be 
subn  litted  under  separate  cover  and  may 
not  I  e  included,  except  for  summary 
purp  )ses,  in  a  periodic  report. 

(iv   Submission  of  reports.  The 
requ  rements  of  paragraphs  (c)(l)(i), 
(c)(l  (ii).  and  (c)(l)(iii)  of  this  section, 
concfeming  the  submission  of 
postAiarketing  15-day  Alert  reports, 
shall  also  apply  to  any  person  (other 
than  the  applicant)  whose  name  appears 
on  th  e  label  of  an  approved  drug 
prod  ict  as  a  manufacturer,  packer,  or 
distr  butor.  However,  in  order  to  avoid 
unn«  cessary  duplication  in  the 
subn  ission  to  FDA  of  reports  required 
by  pi  ragraphs  (c)(l)(i),  (c)(l)(ii),  and 
(c)(l  (iii)  of  this  section,  obligations  of  a 
non£  jplicant  may  be  met  by  submission 
of  al  reports  of  serious  adverse  drug 
expe  iences  to  the  applicant.  If  a 
nonapplicant  elects  to  submit  adverse 
drugjexperience  reports  to  the  applicant 
rathet  than  to  FDA,  it  shall  submit  each 
repoft  to  tlie  applicant  within  3  calendar 
days  iof  its  receipt  by  the  nonapplicant, 
and  the  applicant  shall  then  comply 
withlhe  requirements  of  this  section. 
Undor  this  circumstance,  the 
nonapplicant  shall  maintain  a  record  of 
this  Action  which  shall  include: 

(A]  A  copy  of  the  drug  experience 
repoi  I. 

(B)  Date  the  report  was  received  by 
the  n  snapplicant. 


(C)  Date  the  report  was  submitted  to 
the  applicant. 

(D)  Name  and  address  of  the 
applicant. 

fv)  Report  identification.  Each  report 
submitted  under  this  paragraph  shall 
bear  prominent  identification  as  to  its 
contents,  i.e.,  "15-day  Alert  report," 
"15-day  Alert  report— followup,"  or 
"Increased  frequency  report." 

(2)  Periodic  adverse  drug  experience 
reports,  (i)  The  applicant  shall  report 
every  6  months  each  adverse  drug 
experience  not  reported  under 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
section.  The  periodic  reporting  term 
shall  be  based  upon  the  international 
birth  date  of  the  himian  drug  product. 
The  first  6-month  anniversary  of  the 
international  birth  date  after  the 
application  is  approved  in  the  United 
States  is  the  data  lock-point  for  the  first 
periodic  reporting  term.  Each 
subsequent  6-month  anniversary  of  the 
international  birth  date  is  the  data  lock- 
point  for  subsequent  periodic  reporting 
terms  for  that  particular  product. 
Periodic  reports  shall  be  submitted  to 
FDA  within  45  days  after  the  data  lock- 
point.  Upon  voitten  notice,  FDA  may 
require  that  the  applicant  submit  reports 
under  this  section  at  times  other  than 
those  stated.  An  applicant  who  wishes 
to  submit  periodic  reports  at  different 
intervals  must  submit  to  FDA  a  request 
for  a  waiver  imder  §  314.90.  Followup 
information  to  adverse  drug  experiences 
submitted  initially  in  a  periodic  report 
may  be  submitted  in  the  next  periodic 
report.  If  the  applicant  does  not  receive 
any  adverse  experience  reports  during 
the  reporting  period,  the  applicant  shall, 
in  place  of  a  periodic  report,  send  a 
copy  of  the  current  approved  U.S. 
labeling  and  a  letter  identifying  the 
product,  the  application  number,  and 
the  reporting  period,  stating  that  no 
adverse  drug  experience  reports  were 
received. 

(ii)  Reports.  Each  periodic  report  shall 
contain: 

(A)  Title  page,  table  of  contents,  and 
introduction.  The  introduction  shall  be 
a  summary  of  the  periodic  report  with 
page  references  to  detailed  data  and 
information. 

(B)  Applicant's  core  safety  data  sheet. 
The  applicant's  core  safety  data  sheet 
shall  be  a  document  prepared  by  the 
applicant  that  contains  all  relevant 
safety  information,  including  adverse 
drug  experiences,  which  the  applicant 
believes  should  be  listed  for  the  drug  in 
all  countries  where  the  drug  is 
marketed.  It  may  be  used  by  the 
applicant  as  the  reference  document  by 
which  an  adverse  drug  experience  is 
judged  to  be  expected  or  unexpected  for 
purposes  of  this  postmarketing  periodic 
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report.  For  all  other  determinations  of 
whether  an  adverse  drug  experience  is 
expected  or  unexpected,  the  definition 
in  paragraph  (a)  of  this  section  shall 
apply. 

(1)  FDA  recognizes  that  the 
postmarketing  periodic  report  may  be     - 
submitted  by  the  applicant  to  multiple 
countries  and  the  product  may  have 
different  approved  labels  in  the  different 
countries.  The  use  of  the  applicant's 
core  safety  data  sheet  as  the  reference 
document  for  determining  whether  an 
adverse  drug  experience  is  unexpected 
or  not  may  result  in  some  overreporting 
of  unexpected  adverse  events  that 
actually  are  expected  by  the  U.S. 
approved  product  label.  This  is  because 
the  approved  label  for  the  United  States 
may  have  more  safety  information 
included  in  it  than  the  manufacturer's 
core  safety  data  sheet.  If  an  adverse 
event  is  not  listed  in  the  U.S.  label,  but 
is  in  the  manufacturer's  core  safety  data 
sheet,  this  shall  be  clearly  noted  in  the 
"Overall  safety  evaluation"  (see 
paragraph  (c)(2)  (ii)(H)  of  this  section). 
This  section  also  shall  highlight  clearly 
any  changes  and  the  reasons  for  the 
changes  in  the  applicant's  core  safety 
data  sheet  since  the  previous 
postmarketing  periodic  report. 

[2]  An  applicant  may  also  use  the 
approved  U.S.  label  as  the  reference  by 
which  expected  and  unexpected  adverse 
drug  experiences  are  determined  for  the 
postmarketing  periodic  report.  If  an 
applicant  chooses  to  use  the  approved 
U.S.  label  for  this  purpose,  it  shall 
clearly  be  stated  in  this  section  of  the 
report. 

(C)  The  product's  marketing  status. 
This  section  shall  contain  a  table 
containing  a  chronological  history  of  the 
marketing  status  of  the  product 
worldwide  (all  regulatory  decisions 
affecting  the  product  and  all  market 
launches)  from  the  date  it  was  first 
approved  through  its  current  status. 
Approvals  or  applications  voluntarily 
withdrawm  for  safety  reasons  shall  be 
included  at  a  minimum.  The  product 
shall  be  listed  by  chemical  (or  proper 
name)  and  brand  name(s). 

(D)  Regulatory  actions  for  safety 
reasons.  This  section  shall  contain  a 
narrative  identifying  the  reasons  for 
significant  regulatory  authority  or 
manufacturer-initiated  actions  taken 
anywhere  in  the  world,  or  to  be  taken 
imminently,  for  safety  reasons  during 
the  reporting  period.  This  includes,  for 
example,  application  withdrawal  or 
license  suspension  or  failure  to  renew, 
distribution  restrictions,  clinical  trial . 
suspension,  labeling  changes  due  to 
significant  safety  concerns,  dosage 
modifications,  or  pharmaceutical 
changes. 


(E)  Patient  exposure.  This  section 
shall  include  the  product's  domestic 
and  foreign  marketing  distribution  data 
during  the  reporting  period.  This  shall 
be  used  to  calculate  the  extent  of  patient 
exposure.  The  method  used  by  the 
manufacturer  to  estimate  patient 
exposure  shall  always  be  described  and 
shall  include  the  total  number  of  dosage 
units  of  each  dosage  form  and  strength 
or  potency  (e.g.,  lOO.OOO/S-miUigram 
tablets,  50,000/10-milliliter  vials). 

(F)  Individual  case  histories.  This 
section  shall  consist  of  individual  case 
reports  of  adverse  drug  experiences 
thought  possibly  associated  with  the  use 
of  the  drug  that  are: 

[1]  Serious,  unexpected  reports  from 
published  or  unpublished  clinical 
studies  where  the  applicant  has 
concluded  that  there  is  a  reasonable 
possibility  that  the  drug  caused  the 
adverse  experience; 

(2)  Serious,  exi)ected  or  unexpected 
spontaneous  adverse  drug  experience 
reports  and  nonserious,  unexpected 
spontaneous  adverse  drug  experience 
reports  (causality  always  assumed  in 
spontaneous  reports)  received  directly 
by  the  applicant  from  the  initial  reporter 
or  received  by  the  applicant  from  a  drug 
regulatory  authority,  both  U.S.  or 
foreign;  and 

(3)  Serious,  expected  or  unexpected, 
individual  published  case  histories  and 
nonserious,  unexpected  individual 
published  case  histories. 

(4)  All  of  these  reports  in  paragraphs 
(c)(2)(ii)(F)(I)  through  (c)(2)(ii)(F)(3)  of 
this  section  shall  be  presented  in  line 
listing  format  with  the  following  10 
columns:  country,  source,  age,  gender, 
dose,  duration  of  treatment  (prior  to 
event),  time  to  onset,  description  of 
reaction  (as  reported),  outcome  (e.g., 
fatal,  resolved),  other  comments  (e.g., 
manufacturer's  report  number).  "This 
format  is  consistent  with  that  suggested 
by  CIOMS.  In  addition,  a  tabular 
summary  of  the  number  of  adverse 
events  by  body  system  may  be  included. 
This  section  shall  end  with  an  analysis 
by  the  reporter,  in  narrative  form,  of  the 
cases  submitted.  The  applicant  shall 
also  attach  to  the  end  of  the 
postmarketing  periodic  report  a 
completed  FDA  Form  3500A  for  all  U.S. 
spontaneous  reports  of  adverse  drug 
experiences  except  those  reported  under 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
section,  or  those  sent  by  FDA  to  the 
applicant. 

(G)  Safety  studies.  This  section  shall 
contain  an  analysis  and  full  critical 
discussion  of  all  toxicological,  clinical, 
and  epidemiological  studies  containing 
important  safety  information. 

(H)  Ch'erall  safety  evaluation.  This 
section^shall  contain  a  critical  analysis 


and  full  discussion  of  the  safety 
information  provided  in  the  periodic 
report  as  it  pertains  to  serious 
imexpected  reactions,  increased 
frequencies  of  known  toxicity,  reactions 
listed  in  the  manufacturer's  core  safety 
data  sheet  but  not  included  in  the  U.S. 
label,  drug  interactions,  overdose,  drug 
abuse,  experiences  during  pregnancy  or 
lactation,  chronic  treatment,  pediatric  or 
geriatric  treatment,  and  new  safety 
issues.  The  applicant  shall  indicate 
when  any  significant  information  has 
not  been  obtained.  The  evaluation  shall 
indicate  whether  the  safety  profile  of  the 
product  remains  consistent  with 
cumulative  experience  to  date  and  with 
the  previous  manufacturer's  core  safety 
data  sheet.  The  evaluation  shall  specify 
any  action  recommended  and  the 
reasons  for  such  recommendations. 

(I)  Other  information.  This  section 
shall  include  important  information 
received  after  the  data  lock-point. 

(I)  FDA  Form  3500A.  An  FDA  Form 
3  500 A  shall  be  used  for  each 
spontaneous  U.S.  adverse  drug 
experience  not  reported  under 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
section. 

(K)  Location  of  adverse  experience 
records.  The  current  addresses  where  all 
adverse  experience  reports  and  records 
are  maintained. 

(d)»  •  • 

(1)  *   *   *  The  15-day  reporting 
requirements  in  paragraph  (c)(l)(iii)  of 
this  section  (i.e.,  a  significant  increase 
in  frequency  of  a  serious,  expected 
adverse  drug  e.xperience.  or  of  a 
therapeutic  failure)  apply  only  to  the 
reports  found  in  scientific  and  medical 
journals  either  as  case  reports  or  as  the 
result  of  a  formal  clinical  trial.  •   *   • 
***** 

(f)  Reporting  FDA  Form  3500A.  (1)        i 
Except  as  provided  in  paragraphs 
(c)(l)(,ii)  and  (fj(3)  of  this  section,  the 
applicant  shall  complete  FDA  Form 
3500  A,  for  each  report  of  an  adverse  j 

drug  experience.  j 

•        •        •        *        * 

(3)*    •    * 

(ii)  The  format  is  agieed  to  in  advance 
by  MedWatch:  The  FDA  Medical 
Products  Reporting  Program. 

(4)  Ten  copies  or  fewer  of  FD,\  Form 
3500A  and/or  a  copy  of  the  instructions 
for  completing  the  form  may  be 
obtained  from  the  Division  of 
Epidemiology  and  Sur\eillance  (HFD- 
730),  Center  for  Drug  Evaluation  and 
Research., Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  More  than  10 
copies  of  the  form  may  be  obtained  by 
writing  to  the  Consolidated  Forms  and 
Publications  Distribution  Center, 


54062  Federal  Register  /  Vol.  59.  No.  207  /  Thursday.  October  27.  1994  /  Proposed  Rules 


Washington  Commerce  Center,  3222 
Hubbard  Rd.,  Landover,  MD  20785. 

•  •        •        •        • 

())••*  Copies  of  this  guideline  may 
be  obtained  from  the  CDER  Executive 
Secretariat  Staff  (HFD-«),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Adiqinistration,  7500  Standish 
PI,  Rockville.  MD  20857. 

*  •        *        •        • 

(1)  *  •  *  For  purposes  of  this 
provision,  the  term  "applicant"  also 
includes  any  person  reporting  under 
paragraph  (c)(l)(iv)  of  this  section. 


PART  600-BIOLOQICAL  PRODUCTS: 
GENERAL 

16.  The  authority  citation  for  21  CFR 
%  part  600  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502.  503.  505, 
510.  519.  701.  704  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  351.  352, 
353,  355,  360,  360i,  371.  374);  sees.  215.  351, 
352. 353,  361  of  the  Public  Health  Service 
Act  (42  U.S.C.  216,  262,  263,  263a.  264). 

17.  Section  600.80  as  added  in  a  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register  is  amended  in 
paragraph  (a)  by  alphabetically  adding  < 
definitions  for  "Data  lock-point," 
"Disability,"  "International  birth  date," 
and  "Life-threatening;"  by  revising  the 
definition  of  "Serious;"  by  adding  two  - 
new  sentences  at  the  end  of  paragraph 
(b);  by  revising  paragraph  (c),  the  third 
sentence  in  paragraph  (d)(1),  paragraph 
(g),  and  the  last  sentence  in  paragraph 
(m);  and  by  adding  a  new  sentence  at 
the  end  of  paragraph  (j)  to  read  as 
follows: 

§  600.80    Postmarketing  reporting  of 
adverse  experiences. 

(a)"  •   • 
»        *        *        •        • 

Data  lock-point  means  the  date 
designated  as  the  cutoff  date  for  data  to 
be  incorporated  into  a  specific 
postmarketing  adverse  experience 
periodic  report.  Data  available  to  the 
licensed  manufacturer  after  this  date 
will  not  be  incorporated  into  the  report, " 
unless  it  represents  important 
information. 

Disability  meaLiis  a  substantial 
disruption  of  a  person's  ability  to  carry 
out  normal  life  functions. 
•        •        *        •        • 

Internationa!  birth  date  means  the 
date  that  the  first  regulatory  authority  in 
the  world  approved  the  biological  drug 
product  for  marketing. 

Life-threatening  means  that  the 
patient  was,  in  the  view  of  the  initial 
reporter,  at  immediate  risk  of  death  from 
the  adverse  experience  as  it  occurred.  It 


doe!  not  include  an  adverse  experience 
that,  had  it  occurred  in  a  more  serious 
font ,  might  have  caused  death.  For 
exar  iple,  product-induced  hepatitis  that 
reso  ved  without  evidence  of  hepatic 
failvj  re  would  not  be  considered  life- 
thre)  itening  even  though  hepatitis  of  a 
mor  !  severe  nature  can  be  fatal. 
Sim  larly,  an  allergic  reaction  resulting 
in  ai  gioedema  of  the  face  would  not  be 
life-l  ireatening,  even  though 
angi  >edema  of  the  larynx,  allergic 
bron  :hospasm,  or  anaphylaxis  can  be 
fatal 

56  r/ous  means  an  adverse  drug 
expt  rience  occurring  at  any  dose  that  is 
fatal  or  life-threatening,  results  in 
pers  stent  or  significant  disability/ 
incapacity,  requires  or  prolongs 
inpa  ient  hospitalization,  necessitates 
med  cal  or  surgical  intervention  to 
prec  ude  permanent  impairment  of  a 
body  function  or  permanent  damage  to 
a  bo<  y  structure,  or  is  a  congenital 
anor  taly. 


(b  *  *  •  Licensed  manufacturers 
shov  d  not  resubmit  to  FDA  adverse 
proc  net  experience  reports  forwarded  to 
the  1  censed  manufacturer  by  FDA; 
how  !ver,  they  should  submit  all 
folio  vup  information  to  FDA.  Licensed 
man  ifacturers  shall  also  develop 
writ  en  procedures  for  the  surveillance, 
recefct,  evaluation,  and  reporting  of 
adve  se  experiences. 

(c  Reporting  requirements.  The 
licer  sed  manufacturer  shall  report  to 
FDA  adverse  experience  information,  as 
desc  ibed  in  this  section.  The  licensed 
man  ifacturer  shall  submit  two  copies  of 
each  report  described  in  this  section  for 
non\  accine  biological  products  to  the 
Cent  T  for  Biologies  Evaluation  and 
Rese  irch  (HFM-210).  Food  and  Drug 
Adm  injstration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448. 
Subr  lit  all  vaccine  adverse  experience 
repo  ts  to:  Vaccine  Adverse  Event 
Rep(  rting  System  (VAERS),  P.O.  Box 
llOO  Rockville,  MD  20849-1100.  FDA 
may  ivaive  the  requirement  for  the 
seco  id  copy  in  appropriate  instances. 

(1    i]  Postmarketing  15-day  "Alert 
repo  ts".  The  licensed  manufacturer 
shal  report  each  adverse  experience 
that  s  both  serious  and  imexpected  as 
soon  as  possible,  but  in  any  case  within 
15  a  lendar  days  of  initial  receipt  of  the 
infoi  nation.  These  reports  shall  be 
subn  itted  for  nonvaccine  biological 
prod  icts  on  FDA  Form  3500A,  and,  for 
vacc  nes,  on  a  VAERS  form. 

(ii  Postmarketing  15-day  "Alert 
repo  ts"—foUowup.  The  licensed 
mani  ifacturer  shall  promptly  investigate 
all  adverse  experiences  that  are  the 
subject  of  these  postmarketing  15-day 


Alert  reports  and  shall  submit  followup 
reports  within  15  calendar  days  of 
receipt  of  new  information  or  as 
requested  by  FDA.  If  additional 
information  is  not  obtainable,  records 
should  be  maintained  of  the 
unsuccessful  steps  taken  to  seek 
additional  information.  These 
postmarketing  15-day  Alert  reports  and 
followups  to  them  shall  be  submitted 
under  separate  cover  and  may  not  be 
included,  except  for  summary  or  tabular 
purposes,  in  a  postmarketing  adverse 
experience  periodic  report. 

fiii)  Increased  frequency  report.  The 
licensed  manufacturer  shall  review 
periodically  (at  least  as  often  as  the 
periodic  reporting  cycle)  the  frequency 
of  reports  of  adverse  biological  product 
experiences  that  are  both  serious  and 
expected  and  reports  of  therapeutic 
failure  (lack  of  effect],  regardless  of 
source,  and  report  any  significant 
increase  in  frequency  as  soon  as 
possible  but  in  any  case  within  15 
calendar  days  of  determining  that  a 
significant  increase  in  frequency  exists. 
Upon  written  notice,  FDA  may  require 
that  licensed  manufacturers  review  the 
frequency  of  reports  of  serious,  expected 
adverse  biological  experiences  at 
intervals  different  than  the  periodic 
reporting  cycle.  Reports  of  a  significant 
increase  in  frequency  are  required  to  be 
submitted  in  narrative  form  (including 
the  time  period  on  which  the  increased 
frequency  is  based,  the  method  of 
analysis,  and  the  interpretation  of  the 
results),  rather  than  using  the  form 
designated  by  FDA.  15-day  Alert  reports 
based  on  increased  frequency  are 
required  to  be  submitted  under  separate 
cover  and  may  not  be  included,  except 
for  summary  purposes,  in  a  periodic 
report. 

(iv)  Submission  of  reports.  The 
requirements  of  paragraphs  (c)(l)(i), 
(c)(l)(ii),  and  (c)(i)(iii)  of  this  section, 
concerning  the  submission  of 
postmarketing  15-day  Alert  reports, 
shall  also  apply  to  any  person  (other 
than  the  Ifcensed  manufacturer  of  the 
final  product)  whose  name  appears  on 
the  label  of  a  licensed  biological  product 
as  a  manufacturer,  packer,  distributor, 
shared  manufacturer,  joint 
manufacturer,  or  any  other  participant 
involved  in  divided  manufacturing. 
However,  in  order  to  avoid  unnecessary 
duplication  in  the  submission  to  FDA  of 
reports  required  by  paragraphs  (c)(l)(i), 
{c)(l)(ii),  and  {c)(l)(iii)  of  this  section, 
obligations  of  a  manufacturer  other  than 
the  licensed  manufacturer,  including  a 
licensed  manufacturer  of  the  product 
other  than  in  its  final  form,  may  be  met 
by  submission  of  all  reports  of  serious 
adverse  experiences  to  the  licensed 
manufacturer  of  the  final  product.  If  a 
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manufactuier.  other  than  the  licensed 
manufacturer,  elects  to  submit  reports  to 
the  licensed  manufacturer  rather  than  to 
FDA,  it  shall  submit  each  report  to  the 
licensed  manufacturer  within  3  calendar 
days  of  its  receipt,  and  the  licensed 
manufacturer  shall  then  comply  with 
the  requirements  of  this  section.  Under 
this  circumstance,  the  manufacturer 
shall  maintain  a  record  of  this  action 
which  shall  include: 

(A)  A  copy  of  all  adverse  biological 
product  experience  reports  submitted  to 
the  licensed  manufacturer. 

(B)  Date  the  report  was  received  by 
the  manufacturer  other  than  the 
licensed  manufacturer. 

(C)  Date  the  rot>ort  was  submitted  to 
the  licensed  manufacturer. 

(D)  Name  and  address  of  the  licensed 
manufacturer. 

(v)  Report  identification.  Each  report 
submitted  under  this  paragraph  shall 
bear  prominent  identification  as  to  its 
contents,  i.e.,  "15-day  Alert  report." 
"15-day  Alert  report — followup,"  or 
"Increased  frequency  report." 

(2)(i)  Periodic  adverse  experience 
reports.  The  licensed  manufacturer  shall 
report  every  6  months  each  adverse 
experience  not  reported  under 
paragraphs  (c)(l)(i)  and  (c)(lMii)  of  this 
section.  The  periodic  reporting  term 
shall  be  based  upon  the  international 
birth  date  of  the  biological  product.  The 
first  6-month  anniversary  of  the 
international  birth  date  after  the 
application  is  approved  in  the  United 
States  is  the  data  lock-  point  for  the  first 
periodic  reporting  term.  Each 
subsequent  6-month  anniversary  of  the 
international  birth  date  is  the  data  lock- 
point  for  subsequent  periodic  reporting 
terms  for  that  particular  product. 
Periodic  reports  shall  be  submitted  to 
FDA  within  45  days  after  the  data  lock- 
point.  Vp.m  written  notice.  FDA  may 
require  that  the  licensed  manufacturer 
submit  reports  under  this  section  at 
times  other  than  those  stated.  A  Ucensed 
manufacturer  who  wishes  to  submit 
periodic  reports  at  different  intervals 
must  submit  to  FDA  a  request  for  a 
waiver  under  §  600.90.  Followup 
information  to  adverse  experiences 
submitted  in  a  periodic  report  may  be 
submitted  in  the  next  periodic  report.  If 
the  licensed  manufacturer  does  not 
receive  any  adverse  experience  reports 
during  the  reporting  period,  the  licensed 
manufacturer  shall,  in  place  of  a 
periodic  report,  send  a  copy  of  the 
current  approved  U.S.  labeling  and  a 
letter  identifying  the  product,  the 
application  number,  and  the  reporting 
period,  stating  that  no  adverse 
experience  reports  were  received. 

(ii)  Reports.  EacJi  periodic  report  shall 
contain: 


(A)  Title  pofte.  table  of  contents,  and 
introduction.  The  introduction  shall  be 
a  summary  of  the  periodic  report  with 
page  references  to  detailed  data  and 
information. 

(B)  Licensed  manufacturer's  core 
safety  data  sheet.  The  licensed 
manufacturer's  core  safety  data  sheet 
shall  be  a  document  prepared  by  the 
licensed  manufacturer  that  contains  all 
relevant  safety  information,  including 
adverse  experiences,  which  the  licensed 
manufacturer  beiir-vcs  should  be  hsted 
£«  the  Uc-ensed  biological  product  in  all 
countries  where  the  hcensod  biological 
product  is  marketed.  It  may  be  used  by 
the  licensed  manufacturer  as  the 
reference  document  by  wliich  an 
adverse  experience  is  judged  to  be 
expected  or  unexpected  for  purposes  of 
this  postmarketing  periodic  report.  For 
all  other  determinations  of  whether  an 
adverse  experience  is  expected  or 
unexpected,  the  definition  in  paragraph 
(a)  of  this  section  shall  apply. 

[1]  FDA  recognizes  that  the 
postmarketing  periodic  report  may  be 
submitted  by  the  licensed  manufacturer 
to  multiple  countries  and  the  product 
may  have  different  approved  labels  in 
the  different  countries.  The  use  of  the 
licensed  manufacturer's  core  safety  data 
sheet  as  the  reference  document  for 
determining  whether  an  adverse  drug 
experience  is  unexpected  or  not  may 
result  in  some  overreporting  of 
unexjjected  adverse  events  that  actually 
are  expected  by  the  U.S.  approved 
product  lat)el.  This  is  because  the 
approved  label  for  the  United  States 
may  have  more  safety  information 
included  in  it  than  the  hcenst:d 
manufacturer's  core  safety  data  rheel.  If 
an  adverse  event  is  not  listed  in  the  U.S. 
label,  but  is  in  the  licensed 
manufacturer's  core  safety  data  sheet, 
this  shall  be  clearly  noted  in  the 
"Overall  safety  evaluation'*  (see 
paragraph  (c)('2)(ii)(H)  of  this  section). 
This  section  also  shall  highlight  clearly 
any  changes  and  the  reasons  for  the 
changes 4n  the  licensed  manufacturer's 
core  safety  data  sheet  since  the  previous 
postmarketing  periodic  report. 

[2)  A  licensed  manufacturer  may  also 
use  the  approved  U.S.  label  as  the 
reference  by  which  expected  and 
unexpected  adverse  experiences  are 
determined  for  the  postmarketing 
periodic  report.  If  a  licensed 
manufacturer  chooses  to  use  llie 
approved  U.S.  label  for  this  purpose,  it 
shall  clearly  be  stated  in  this  section  of 
the  report. 

(C)  The  product's  marketing  status. 
This  section  shall  contain  a  table 
containing  a  chronological  history  of  the 
marketing  status  of  the  product 
worldwide  (all  regulatory  decisions 


affecting  the  product  and  all  market 
launches)  from  the  date  it  was  first 
approved  through  its  current  status. 
Approvals  or  appUcations  voluntarily 
withdrawm  for  safety  reasons  shall  be 
included  at  a  minimum.  The  product 
shall  be  listed  by  chemical  (or  proper 
name)  and  brand  namefs). 

(D)  Hegulatory  actions  for  safety 
reasons.  This  section  shall  contain  a 
narrative  identifying  the  reasons  for 
significant  regulatory  authority  or 
manufscturer-iniliated  actions  taken 
anywhere  in  the  world,  or  to  be  taken 
imminently,  for  safety  reasons  during 
the  reporting  period.  This  includes,  for 
example,  licensed  apphcation 
withdrawal  or  license  suspension  or 
failurFto  renew,  distribution 
restrictions,  chnical  trial  suspension, 
labeling  changes  due  to  significant 
safety  concerns,  dosage  modificalion-s, 
or  pharmaceutical  changes. 

(E)  Patient  exposure.  This  section 
shall  include  the  product's  domestic 
and  foreign  marketing  distribution  data 
during  liie  reporting  period.  This  shall 
be  used  to  calculate  the  extent  of  patient 
exposure.  The  method  used  by  the 
licensed  manufacturer  to  estimate 
patient  exposure  shall  always  be 
described  and  shall  include  the  total 
number  of  dosage  units  of  each  dosage 
form  and  strength  or  potency  (e.g.. 
100,000/5-milligram  tablets.  50.000/10- 
milliliter  vials). 

(F)  Individual  case  histories.  This 
section  shall  consist  of  individual  case 
reports  of  adverse  experiences  thought 
possibly  associated  with  the  use  of  the 
licensed  biological  product  that  are: 

(J)  Serious,  unexpected  reports  from 
published  or  unput)hshed  clinical 
studies  where  the  licensed  manufacturer 
has  concluded  that  there  is  a  reasonable 
possibiUty  that  the  licensed  biological 
P-Twluct  caused  the  adverse  e.\perience; 

{2)  Serious,  expected  or  unexpected 
spontaiieous  adverse  experience  report.s 
and  nonserious.  unexpected 
spontaneous  adverse  experience  reports 
(causality  always  assunved  in 
spontaneous  repwrts)  received  directly 
by  the  licensed  manufacturer  from  the 
initial  reporter  or  received  by  the 
licensed  manufacturer  from  a  drug 
regulatory  authority,  both  U.S.  or 
foreign;  and 

(3)  Serious,  expected  or  unexpected, 
individual  published  case  histories  and 
nonserious,  unexpected  individual 
published  case  histories. 

(4)  All  of  these  reports  under 
paragraphs  (c)(2)(ii){F)(l)  through 
(c)(2)(ii)(F)(3)  of  this  section  shall  be 
presented  in  line  fisting  format  with  the 
following  10  columns:  country,  source, 
age.  gender,  dose,  duration  of  treatment 
(prior  to  event),  time  to  onset. 
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description  of  reaction  (as  reported), 
outcome  (e.g..  fatal,  resolved),  other 
comments  (e.g..  manufacturer's  report 
number).  This  format  is  consistent  with 
that  suggested  by  CIOMS.  In  addition,  a 
tabular  summary  of  the  number  of 
adverse  events  by  body  system  may  be 
included.  This  section  shall  end  with  an 
analysis  by  the  reporter,  in  narrative 
form,  of  the  cases  submitted.  The 
licensed  manufacturer  shall  also  attach 
to  the  end  of  the  postmarketing  periodic 
report  a  completed  FDA  Form  3500A  or 
VAERS  form  for  all  U.S.  spontaneous 
reports  of  adverse  experiences  except 
those  reported  under  paragraphs  (c)(l)(i) 
and  (c)(l)(ii)  of  this  section,  or  those 
sent  by  FDA  to  the  licensed 
manufacturer.  **  - 

(G)  Safety  studies.  This  section  shall 
contain  an  analysis  and  full  critical  - 
discussion  of  all  toxicological.  clinical, 
and  epidemiological  studies  containing 
important  safety  information. 

(H)  Overall  safety  evaluation.  This 
section  shall  contain  a  critical  analysis 
and  full  discussion  of  the  safety 
information  provided  in  the  periodic 
report  as  it  pertains  to  serious 
unexpected  reactions,  increased 
frequencies  of  known  toxicity,  reactions 
listed  in  the  manufacturer's  core  safety 
data  sheet  but  not  included  in  the  U.S. 
label,  licensed  biological  product 
interactions,  overdose,  licensed 
biological  product  abuse,  experiences 
during  pregnancy  or  lactation,  chronic 
treatment,  pediatric  or  geriatric 
treatment,  and  new  safety  issues.  The. 
licensed  manufacturer  shall  indicate 
when  any  significant  information  has 
not  been  obtained.  The  evaluation  shall 
indicate  whether  the  safety  profile  of  the 
product  remains  consistent  with 
cumulative  experience  to  date  and  with 
the  previous  licensed  manufacturer's 
core  safety  data  sheet.  The  evaluation 
shall  specify  any  action  recommended 
and  the  reasons  for  such 
recommendations. 

(I)  Other  information.  This  section 
shall  include  important  information    ' 
received  after  the  data  lock-point. 

(I)  FDA  Form  3500A  or  VAERS  Form. 
An  FDA  Form  3500A  or  VAERS  form 
(for  vaccines)shall  be  used  for  each 
spontaneous  U.S.  adverse  experience 


ni  )t  reported  under  paragraphs  (c)(l)(i) 
ai  d  (c)(l)(ii)  of  this  section. 

(K)  Location  of  adverse  experience 
n  lords.  The  current  addresses  where  all 
a<  verse  experience  reports  and  records 
ai  3  maintained. 

(3)  Distribution  reports.  The  licensed 
ra  mufacturer  shall  submit  information 
al  out  the  quantity  of  the  product 
d  stributed  imder  the  product  license. 
ir  eluding  the  quantity  distributed  to 
d  stributors.  The  interval  between 
d  stribution  reports  shall  be  6  months. 
T  le  reporting  term  shall  be  based  upon 
tl  B  international  birth  date  of  the 
b;  slogical  product.  The'  first  6-month 
ai  niversary  of  the  international  birth 
di  te  after  the  application  is  approved  in 
it  B  United  States  is  the  data  lock-point 
fc  r  the  first  reporting  term.  Each 
s»  bsequent  6-month  anniversary  of  the 
ir  temational  birth  date  is  the  data  l(«:k- 
pi  lint  for  subsequent  reporting  terms  for 
tt  at  particular  product.  Ehstribution 
n  jorts  shall  be  submitted  to  FDA 
w  thin  45  calendar  days  after  the  data 
Ic  :k-point.  Upon  written  notice.  FDA 
m  ly  require  that  the  licensed 
m  mufacturer  submit  distribution 
r(  Jorts  under  this  section  at  times  other 
tl  an  every  6  months.  The  distribution 
re  port  shall  consist  of  the  bulk  lot 
n  imber  (from  which  the  final  container 
VI  js  filled),  the  fill  lot  numbers  for  the 
tc  tal  number  of  dosage  units  of  each 
st  -ength  or  potency  distributed  (e.g., 
51  ,000/10-milliliter  vials),  the  label  lot 
n  imber  (if  different  from  fill  lot 
n  imber).  labeled  date  of  expiration, 
nfimber  of  doses  in  fill  lot/label  lot,  date 

release  of  fill  lot/label  lot  released  for 

stribution  at  that  time.  If  any 
si  >nificant  amount  of  a  fill  lot/label  lot 

returned,  include  this  information. 

sclosure  of  financial  or  pricing  data  is 

It  required.  As  needed.  FDA  may 
n  quire  submission  of  more  detailed 

oduct  distribution  information.  Upon 
V,  ritten  notice.  FDA  may  require  that  the 
li  :ens3d  manufacturer  submit  reports 

ider  this  section  at  times  other  than 
d  ose  stated.  A  licensed  manufacturer 
tl  at  wishes  to  submit  reports  at  times 
o  her  than  those  stated  should  submit  a 
n  quest  for  a  waiver  under  §  600.90. 

(d)  •  •  • 


UMI 


(1)  •   *  *  The  15-day  reporting 
requirements  in  paragraph  (c)(l)(iii)  of 
this  section  (i.e..  a  significant  increase 
in  frequency  of  a  serious,  expected 
adverse  experience  or  of  a  therapeutic 
failure)  apply  only  to  reports  found  in 
scientific  and  medical  journals  either  as 
the  results  of  formal  clinical  trial,  or 
from  epidemiologic  studies  or  analyses 
of  experience  in  a  monitored  series  of 
patients.  *   »   * 

*  •        *        •        * 

(g)  Multiple  reports.  A  licensed 
manufacturer  should  not  include  in 
reports  under  this  section  any  adverse 
experience  that  occurred  in  clinical 
trials  if  they  were  previously  submitted 
as  part  of  the  license  application.  If  a 
report  applies  to  a  licensed  biological 
product  for  which  a  licensed 
manufacturer  holds  more  than  one 
biological  product  license,  the  licensed 
m.anufacturer  should  submit  the  report 
for  the  license  that  was  first  approved. 
If  a  report  refers  to  more  than  one 
biological  product  marketed  by  a 
licensed  manufacturer,  the  licensed 
manufacturer  should  submit  the  report 
to  the  license  for  the  product  listed  first 
in  the  report. 

•  *        •        •        * 

(j)  *  *  *  Copies  of  this  guidehne  may 
be  obtained  from  the  Congressional  and 
Consumer  Affairs  Branch  (HFM-12). 
Center  for  Biologies  Evaluation  and 
Research.  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville.  MD  20852-1448. 
***** 

(m)  *   *   *  For  purposes  of  this 
provision,  this  paragraph  also  includes 
any  person  reporting  under  paragraph 
(c)(l)(iv)  of  this  section. 

§600.61    [Removed] 

18.  Section  600.81     Distribution 
reports  (as  added  in  a  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register)  is  removed. 

Dated:  October  13, 1994. 
William  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-26483  Filed  10-26-94;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

The  Honorable  Albert  Gore.  Jr. 
President  of  the  Senate 
Washington.  DC.  20510 
Dear  Mr.  President: 

In  accordance  with  the  Congressional 
Budget  and  Impoundment  Control  Act  of 
1974. 1  herewith  report  seven  deferrals  of 
budget  authority,  totaling  $3.5  billion. 

These  deferrals  affect  International 
Security  Assistance  programs  as  well  as 
programs  of  the  Agency  for  International 
Development  and  the  Departments  of  Health 
and  Human  Services  and  State.  The  details 
of  these  deferrals  are  contained  in  the 
attached  report 
Sincerely. 

William').  Clinton 

The  White  House 
Washington  ^ 
October  18.  1994. 

Note:  Identical  letter  sent  to  the  Speaker  of 
the  House  of  Representatives. 
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CONTENTS  OF  SPEQAL  MESSAGE 
(in  thousands  of  dollars) 


DEFERRAL 
NO. 


D95-1 
D95-2 
D95-3 
D95-4 


D95-5 


D95-6 


ITEM 


Funds  Appropriated  to  the  President: 

International  Security  Assistance: 

Economic  support  fund 

Foreign  military  financing  grants 

Foreign  military  financing  program 

Military-to-milltary  contact  program 

Agency  for  International  Development: 
International  disaster  assistance.  Executive. 

Department  of  Health  and  Human  Services: 

Social  Security  Administration: 
Limitation  on  administrative 
expenses 


BUDGET 
AUTHORITY 


53.300 

3,139.279 

47.917 

2.000 


169.998 


7.319 


D95  / 


Department  of  State: 
Bureau  for  Refugee  Programs: 
United  States  emergency  refugee  and 
migration  fund 


105.300 


Total,  deferrals. 


3.525.113 


Fwieral  Itogiater  /  Vot.  i  9.  No.  207  /  Thursday.  Cktober  27.  1994  /  Notices 


OF  BUDGET 


DEFERRAL 
Report  Pursuant  to  Saciion 


AGENCY; 

Funds 


isted  to  the  President 


BUREAU: 

International  Security  Assistance 


Aopropriation  title  and  symbol: 
Er  -  nomic  support  fund    If 

1t4/51037 
•*V1037 


OMB  idantmealion  code: 
11-1037-0-1-152 


Oram  program: 
[x]        Yes 


No 


Type  of  account  or  fund: 


ArvRial 

Multi-year: 

No-Year 


Septenr^bgf  30.  1M  i 


(expiration  date) 


Coverage: 


Appropriation 


Deferral  No.  95-1 


AUTHORITY 
1013  of  P.L.  93-344 


New  budget  authoaty. 
(P.L.  103-306) 
Other  budoatary 


Total  budgetary  reseurcas.. 


»  2.349.000.000 
«  60.727.863 
»   2.409.727.863 


Amount  to  be  deferred: 
Part  of  year 


53.300.000 


Entire  year. 


Legal  aatfiority  6n  addition  to  sac.  1013): 

1  X  I     Antideficiency  Act 

(       \     Other      


Type  of  budget  authority: 


I   X  I     Appropriation 
1       \     Contract  authority 
I        f     Other       


Ace  >unt 

Synbol 


Economic  support  fund. 
Economic  support  fund. 


1 


114  51037 


JUSTIFICATION:    The  President  is  authorized  b^ 
assistance  to  countries  and  organizations,  on  su^h 
promote  economic  or  political  stability.  Section 
with  the  Administrator  of  the  Agency  for  Interru  t 
iustif ications  for  economic  support  programs,  inc  lud 
a  country  and  the  amount  of  the  program  for  eaQh 


the  Foreign  Assistance  Act  of  1961,  as  amended,  to  furnish 

terms  and  conditions  as  he  may  determine,  in  order  to 
>31(bl  of  the  Act  makes  the  Secretary  of  State,  in  cooperation 
ional  Development,  responsible  for  policy  decisions  and 
ing  whether  there  will  be  an  economic  support  program  for 
country. 


Funds  are  deferred  pending  the  development  of 
efficiern  ntanner,  and  are  reserved  for 
Antideficiency  Act  (31  U.S.C.  1512). 


Estimated  Program  EHaet:     None 
Outlay  Effect :    None 


(  ountry-specific  plans  that  assure  that  aid  is  provided  in  an 
unanticip^ed  program  needs.  This  action  is  taken  pursuant  to  the 


1/  This  account  was  the  subject  of  a  similar  def  irral  in  FY  1994  (094-1 B). 


XI 037 


0MB 

Identification 
Code 

11-1037-0-1-152 
11-1037-0-1-152 


Deferred 
Amount  Reoorted 

7,000,000 
46.300.000 
53,300,000 
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Deferral  No.  95-2 


DEFERRAL  OF  BUDGET  AUTHORTTY 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 

AGENCY: 

Funds  Appropriated  to  the  President 

New  budget  authority 

(P.L.  103-306) 

Other  budgetary  resources 

Total  budgetary  resources 

♦         3.151.279.000 

1 
1 

BUREAU: 

International  Security  Assistance 

Appropriations  title  and  symbol: 

Foreign  military  financing  grants 
(FMF)   1/ 

1151082 

— • .... 

3.151.279.0W 

AnH>unt  to  be  deferred: 
Part  of  year 

Entire  year 

t         3.139.279.000 

! 

OMB  identification  code: 
11-1082-0-1-152 

Legal  authority  Cm  addition  to  sec.  1013):                            j 
X  1      Antideficiency  Act 
Other 

Grant  program: 

X        Yes                 1        No 

Type  of  account  or  fund: 
X   1      Annual 
1              Multi-year: 

Type  of  budget  authority: 
1    X  1      Appropriation 
1        1     Contract  authority 
1        1      Other 

(expiration  date) 

No-Year 

1 

JUSTIFICATION:  The  President  is  authorized  by  the  Arms  Export  Control  Act  to  finance  by  grant  articles  and 
defense  services  to  friendly  countries.  The  President  also  is  authorized  by  the  International  Narcotics  Control  Act 
of  1989  to  provide  military  and  law  enforcement  assistance  to  counter  illegal  narcotics.  These  funds  have  been 
deferred  in  accordance  with  the  provision  of  P.L.  103-306  requiring  that  funds  appropriated  under  this  heading 
be  expended  at  the  minimum  rate  necessary  to  make  timely  payment  for  defense  articles  arxi  services.  The 
deferral  will  also  ensure,  pending  the  approval  of  the  Departments  of  State  and  Defense,  that  funds  are  used 
for  the  highest  priority  programs  under  this  Act,  including  new  programs  that  may  result  from  developments  that 
were  not  anticipated  when  these  funds  were  requested  or  appropriated.  This  action  is  taken  pursuant  to  the 
Antideficiency  Act  (31  U.S.C.  1512). 


Estimated  Program  Effect:     None 
Outlay  Effect:     None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1994  (094-9). 


UMI 
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DtfMral  No.  95-3 


UDGETAVTMOmrV 

tOt3ofF4.9»3l4 


OF  tUDGI 
toSictiM 


AGENCY: 

Funds  Appropriated  to  ttm  Presidant 


BUREAU: 

International  Security  Assistance 


Apptopriationt  titia  and  aymbol: 
Foreion  mPftary  financinff  prooranri  1/ 

1151085 


0MB  idantHieation  coda: 
11-1085-0-1-152 


Nawbudgat  authority «  47.917.000 

(P.L.  103-306) 

Othar  budgatary  rasourcaa •      •  

Total  budgetary  ^sources #  47.917.000 


Ainount  to  be  dafarrad: 
Part  af  yaor 


47,917,000 


Grant  program: 

□     Yas       [IX] 


No 


Type  of  account  or  fund: 


[   X  I     Annual 


J     Multi-year: 


I       I     No-Year 


(expiration  data) 


Entire  year. 


tagat  auttiority  (in  addition  to  aac.  1013): 
t  X  t     AntideficiencY  Act 
(     1     Othar  


Type  of  budget  authority: 


I   X  I     Appropriation 
I       I     Contact  authority 
I       I     Othar 


JUSTIRCATION:  The  President  is  authorized  b^  tha  Arms  Export  Control  Act  to  sell  or  finance  by  credit, 
loan  gueranteas.  or  grants,  artietes  and  defenab  sarvicas  to  friandfy  countries  to  facilitate  tha  common  • 
defense.  Under  Section  2  of  tha  Act.  tfta  Secr^ry  of  State,  under  tha  direction  of  tha  President,  is 
responsible  for  sales  raada  under  this  Act  ExacutivaOrdaf  11958  further  requires  tha  Secretary  of  State 
to  obtain  prior 'concurrence  of  the  Secretaries  qf  Defense  and  Treasury,  respectively .  regarding 
consistency  of  transactions  with  national  secu!  ity  and  firtancial  policies. 


guarartees 


As  required  by  the  Federal  Credit  Reform  Act 
with  the  direct  loans  obligated  and  loan 
beyond.  The  foreign  milftary  financing  credit 
defense  servieas,  and  design  and  constnictien 
organizations.  Tha  subaMy  awaunta  an 


1990,  this  account  records  the  subsidy  costs  associatetf 
for  foreign  military  financing  committed  in  FY  1992  and 
f  rogram  provides  loans  that  finance  seies  ef  oeaBRse  articles, 
services  to  fereigrt  eowHiiea  end  imemeHonet 
on  e  eraaant  vahie  I 


This  action  defers  funds  pending  review  of 
Treasury,  arxi  Defense.    Tha  review  process 
recipients  are  qualified  and  that  tha  limits  of 
pursuant  to  the  Antideficiency  Act  (31  U.S.C. 

Eatimatad  Program  Effect:    None 
Outlay  Effect:    None 


specific  loans  to  eligible  countries  by  the  Deportments  of  Stete. 
4ill  ertsure  that  in  eech  proposed  program  ih»  proposed 
funds  are  not  exceeded.  This  ection  is  i 


*\  'ailable 
1512). 


1  /    This  account  was  the  subject  of  a  similar  lef  errel  in  FY  1 994  (094-1 0) 
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DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  PJ^  93-344! 


Deferral  No.  95-4 


'■:i^ 


AGENCY: 

Furxis  Appropriated  to  the  President 


BUREAU: 

International  Security  Assistance 


Appropriations  title  and  symbol: 
Military-to-military  contact  program 

1151084 


0MB  identification  code: 
11-1084-0-1-152 


Grant  program: 

□     Yes       [X\ 


No 


Type  of  account  or  fund: 
I   X  I     Annual 

j _j     Multi-year: 

I        I     No-Year 


(expiration  date) 


New  budget  authority $  12.00Q.Q0Q 

(P.L  103-306) 

Other  budgetary  reaourcea # 

Total  budgetary  resources $  12.000.000 

Amount  to  be  deferred: 
Part  of  year «  2.000,000 

Entire  year 

Legal  authority  Cn  addition  to  sec.  1013): 
I    X  I      Antideficier>cy  Act 
I        I  .  Other  


Type  of  budget  authority: 
I   X  I      Appropriation 

I I      Contract  authority 

I        I      Other 


JUSTIFICATION:  The  President  is  authorized  by  the  Defense  Authorization  Act  of  1995  to  conduct 
military-to-military  contacts  that  are  designed  to  encourage  a  democratic  orientation  of  defense 
estabJishments  and  military  forces  in  foreign  countries.  The  Secretary  of  Defense,  under  the  direction  of 
the  President,  is  responsible  for  activities  conducted  under  this  Act.  However,  the  Act  requires  the 
Secreiar/  of  Defense  to  obtain  prior  approval  of  the  Secretary  of  State  for  these  activities. 

This  action  defers  funds  pending  development  of  programs  by  the  Depart-nents  of  State  and  Defense  for 
specific  countries  under  this  -Act.    This  action  is  taken  pursuant  to  the  Antideficiency  Act  (31  US.C.  1512). 


Estimated -Prooram  Etiagf    None 
Outlay  Effaet;     None 
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DEFERRAL 
Report  Pursuant 


OF  BUDGET  AUTHORITY 

o  Section  1013  of  P.L.  93-344 


AGENCY: 

Funds  Appropriated  to  the  President 


BUREAU: 

Agency  for  International  Development 


Appropriations  title  and  symbol: 

International  disaster  assistance. 
Executive     1/ 

11X1035 


OMB  identification  coda: 
1MP35-0-1-151 


Grant  program: 

Yes       □     No 


Type  of  account  or  fund: 

I     I     Annual 

I     I     Multi-year:    


[x]     No-Year 


(expiration  date 


sastir 


orll 


JUSTIFICATION:  The  International  di 
disaster  relief  efforts  throughout  the  w 
plans  to  ensure  that  aid  is  provided  in  an 
pursuant  to  the  Antideficiency  Act  (31  U 


Estimated  Program  Effect:  None 


Outlay  Effect:   None 


X/    This  account  was  the  subject  of  a  sir  tiiar  deferral  in  FY  1994  (D94-1 1). 


Deferral  No.  95-5 


New  budget  authority ♦    169.998.000 

(P.L.  103-308) 

Other  budgetary  resources •         4.(XX).000 

Total  budgetary  resources $    173.998.000 

Amount  to  be  deferred: 
Part  of  year. $    169.998.000 

Entire  year 

Legal  authority  (in  addition  to  sec.  1013): 
|X    I     Antideficiency  Act 
r~l     Other 


Type  of  budget  authority: 


|X    I     Appropriation 
I       I     Contract  authority 


I       I     Other 


assistance  account  allows  the  Presdent  to  respond  to  humanitarian 
funds  are  deferred  pending  the  development  of  country-specific 
efficient  manner  to  those  most  in  need.  This  deferral  action  is  taken 
S.C.  1512). 
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Deferral  No.  95-6 


DEFOmAL  OF  BUDGET  AUTHOfUY 

loSecti«s  1013W  Pi^ji.344 


AGENCY: 

Department  of  Health  and  Human  Services 


BUREAU: 

Social  Security  AdmirWstration 


Appropriation  title  and  cymbol: 

Limitation  on  administrative 
expenses    1/ 

75X8704 


OMB  identification  code: 
20-8007-0-7-651 


Grant  program: 

□     Ves         [X] 


No 


Type  of  account  or  fund: 

I        I     Annual 
I        I     Multi-year: 
nri     No-Yaar 


(expiration  date) 


New  budget  authority $       

Other  budgetary  resources $  180.368.808 

Total  budgetary  resources......  •  180.368.808 

Amount  to  be  deferred: 

Part  of  year $        _J 

Bntke  year $  7.318.808 

Legal  authority  On  addition  to  sec.  1013): 

I   X  \     Antideficiency  Act 

I        I     Other 


Type  of  budget  authority: 
I    X  I      Appropriation 
I        I      Corrtract  authority 
I        I     Other 


JUSTIFICATION:  This  account  includes  funding  for  construction,  renovation,  and  expansion  of  Social  SecurHy 
Trust  Fund-owned  headquarters  and  field  office  buildings.    In  addition,  funds  remain  availaUe  Jor  costs 
associated  with  acquisition  of  land  in  Colonial  Patk  Estates  adjacent  to  the  Social  Security  Administration 
complex  in  Baltimore,  MD.    In  FY  1 995,  the  Social  Security  Administration  has  recent  an  approved 
apportionmem  for  $50,000  to  cover  potential  upward  acfiustments  of  prior-year  costs  related  to  field  office 
roof  repair  and  replacement  projects.    Deferred  funds  are  reserved  for  two  purposes:  (1 )  purchase  of  9.8 
acres  of  privately-owned  land  consisting  of  14  scattered  lots  within  the  Social  Security  Administration 
complex  that  the  Federal  Government  made  a  commitment  to  the  original  owners  to  purchase  and  to  pay 
relocation  costs  contingent  upon  the  owners'  decision  to  sell  at  some  future  datt;  and  (2)  construction. 
renovation,  and  expansion  proiects  when  a  need  for  such  projects  is  identified  and  detennined  to  be 
necessary  for  the  efficient  operation  of  the  Social  Security  Administration.  This  action  is  taken  pursuant  to  the 
Antideficiency  Act  (31  U.S.C.  1512). 


Estimated  Progratp  Effect:      None 
Outlay  Effect:     None 


1/  Th^s  account  was  the  subject  of  a  sinular  deferral  in  FY  1994  (094-7AI. 


5407: 
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DEFERRAL  OF  BUDGET  AUTHORITY 
R*P4  It  Pursuant  to  Section  1013  of  P.L.  93-344 


AGENCY: 

Department  of  State 


BUREAU: 

Bureau  for  Refugee  Programs 


Appropriation  title  and  aymtiol: 

United  States  e^nefgency  refugee 
and  migration  assistance 
-fund     V 

11X0040 


0MB  identification  code: 
,    n-0040-0-1-151 


Grant  program: 

□     V.S       Cx] 


No 


Type  of  account  or  fund: 
I        I     Annual 
I        I     Multi-year: 
[  X   I      No-Year 


(expiration  date) 


JUSTIFICATION:  Section  501  (a)  of  the 
Section  414(b)  (1)  of  the  Refugee  Act  of  1 
and  Refugee  Assistance  Act  of  1962  (22  U. 
provide  emergency  assistance  for  unexpectei 


Executive  Order  No.  1 1922  of  June  16.  197( 
Emergency  Fund  to  the  Secretary  of  State  bu  t 
to  be  furnished  artd  the  designation  of  refugi 


Deferral  No.  95-7 


New  budget  authority $      50.Q00.000 

(P.L.  103-306) 

Other  budgetary  ratourcet $      59,700.000 

TotaJ  budgetary  resources •    109.700.000 

Amount  to  be  deferred: 
Part  of  year »     105.300.000 

Entire  year '.......,       • 

Legal  authority  (in  addition  to  sac.  1013): 

I  X    I     Antideficiency  Act 

I        I     Other 


Type  of  budget  authority: 

|X    I     Appropriation 

I        I      Contract  authority 

I        I      Oihmr 


Foreign  Relations  Authorization  Act  of  1976  (Public  Law  94-141)  and 
(Public  Law  96-212)  amended  Section  2(c)  of  the  Migration 
.  2601)  by  authorizirni  a  fund  to  enable  the  President  to 
urgent  refugee  and  migration  needs. 


9{0 

S.C. 


,  allocated  all  funds  appropriated  to  the  President  for  the 
reserved  for  the  President  the  determination  of  assistance 
to  be  assisted  by  the  Fund. 


le  !s 


These  funds  have  been  deferred  pervding  Pref  dential  decisions  required  by  Executive  Order  No  1 1922. 
Funds  will  be  released  as  the  President  detenpines  assistance  to  be  furnished  and  designates  refugees 
to  be  assisted  by  the  Fund.  This  deferral  act  )n  is  taken  under  the  provisions  of  the  Antideficiency  Act 
(31  U.S.C.  1512). 


Estirnated  Pr9flram.Eff9st:   None 


Outlay  Effact:   None 


1/  Tni;  account  was  the  subject  of  a  similar 
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54076 

DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.077] 

Bilingual  Vocational  Training  Program; 
Notice  Inviting  Applications  for  New 
Grant  Awards  for  Fiscal  Year  (FY)  1995 

Note  to  Applicants:  This  notice  is  a 
romplete  application  package.  Together 
wilh  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education  - 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition. 

Purpose  of  Program:  The  Bilingual 
Vocational  Training  Program  provides  - 
Hnancial  assistance  for  bilingual 
vocational  education  and  training  for 
limited  English  proficient  out-of-school 
youth  and  adults,  to  prepare  these 
individuals  for  jobs  in  recognized 
occupations  and  new  and  emerging 
occupations. 

The  Bilingual  Vocational  Training 
Program  supports  the  National 
Education  Goal  that,  by  the  year  2000. 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
program  furthers  this  goal  by  helping  to 
improve  vocational  education  and 
training  for  limited  English  proficient 
adults. 

Eligible  Applicants:  State  agencies, 
local  educational  agencies, 
postsecondary  educational  institutions, 
private  non-profit  vocational  training 
institutions,  other  non-profit 
organizations  specifically  created  to 
serve  or  currently  serving  individuals 
who  normally  use  a  language  other  than 
English. 

Deadline  for  Tmnsmittal  of 
Applications:  December  12,  1994. 

Deadline  for  Intergovernmental 
Review:  February  2, 1995. 

i4voj7a6/e /unds;  $2,209,000. 

Estimated  Range  of  Awards: 
$150.000-$250,000. 

Estimated  Average  Size  of  Awards: 
$184,000. 

Estimated  Number  of  Awards:  12. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  18  months. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  o'f 
C^rants  to  Institutions  of  Higher 


(3) 
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Educ  ition,  Hospitals  and  Nonprofit 
Orga:  lizatidns). 

(2)  34  CFR  Part  75  (Direct  G«Pf 
Progi  ams) 


34  CFR  Part  77  (Definitions  that 


Appl  y  to  Department  Regulations). 

(4)  34  CFR  Part  79  (Intergovernmental 
Revi<  w  of  Department  of  Education 
Prog]  ams  and  Activities). 

(5)  34  CFRPart  80  (Uniform 

Adm  nistrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  I  ocal  Governments).  ' 

(6)  34  CFR  Paft  81  (General  Education 
Provi  sions' Act— Enforcement). 

(7)  34  CFR  Part  82  (New  Wfwtrirtinns 
on  L(  bbying). 

(8)  34  CFR  Part  85  (Governmentwide 
Deba  ment  and  Suspension 

(Non  )rocurement)  and 
Governmentwide  Requirements  for 
DrugiFree  Workplace  (Grants)). 

(9)  34  CFR  Part  86  (Drug-Free  Schools 
and  ( lampuses). 

(b)  The  regulations  for  this  program  in 
34  CIR  Parts  400  and  427. 

Conti  nt  of  the  Application 

(a)  \n  application  must — 
(l)Provide  an  assurance  that  the 

activities  and  services  for  which 

assistance  is  sought  will  be 

admiiiistered  by  or  under  the 

supeivision  of  the  applicant; 

(2)  Propose  a  project  of  a  size,  scope 
and  design  that  will  make  a  substantial 
contribution  toward  carrying  out  the 
purpose  of  the  Bilingual  Vocational 
Traiiiing  Program; 

(3)  |C(Hitain  measurable  goals  for  the 
enrottment,  completion,  and  placement 
of  program  participants; 

(4)  Include  a  comparison  of  how  the 
applicant's  goals  take  into  consideration 
any  related  standards  and  measures  in 
the  gtographic  area  for  the  Job 
Oppqrtunities  and  Basic  Skills  Training 
(J0B3)  program  (42  U.S.C.  681  etseq.) 
and  iiy  Job  Training  Partnership  Act 
(JTPA)  programs  (29  U.S.C.  1501  et  seq.) 
and  4ny  standards  set  by  the  State  Board 
for  Vi)cational  Education  for  the 
occupational  and  geographic  area; 

(5)jDescribe,  for  each  occupation  for 
whicji  training  is  to  be  provided,  how 
successful  program  completion  will  be 
deterpiined  and  reported  to  the 
Secrc  tary  in  terms  of  the  academic  and 
vocal  tonal  competencies  to  be 
demc  nstrated  by  enrollees  prior  to 
succ(  ssful  completion  and  any 
acad(  mic  or  work  credentials  expected 
to  be  acquired  upon  completion;  and 

(6)lBe  submitted  to  the  State  board  for 
vocalhonal  education  (State  board) 
estab  ished  under  section  111  of  the 
Carl  ).  Perkins  Vocational  and  Applied 
Tech  lology  Education  Act  (the  Act)  for 
revie  .v  and  comment,  including 


comment  on  the  relationship  of  the 
proposed  project  to  the  State's 
vocational  education  program. 

(b)  An  applicant  shall  include  any 
comments  received  under  paragraph 
(a)(6)  of  this  section  with  the 
application. 

/Invitational  Priority 

Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Applications  that  include  strategies 
for  developing  the  applicant's  capacity 
to  continue,  expand,  or  build  upon  its 
bilingual  vocational  education  and 
training  when  Federal  funding  under 
this  competition  ends,  as  evidenced  by 
such  actions  as — 

(a)  Extending  training  to  additional 
sites  that  are  not  funded  under  this 
program; 

(b)  Integrating  the  project  into  the 
long-term  planning  of  the  applicant; 

(c)  Committing  hinding  and  staffing 
for  continued  implementation  of  the 
project; 

(d)  Incorporating  the  project  into  the 
applicant's  organizational  and  program 
structure;  or 

(e)  Establishing  and  strengthening 
relationships  within  the  community, 
region,  or  State  that  will  support 
continuation  of  the  project. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition.  The  maximum  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses. 

For  this  competition,  the  Secretary- 
assigns  the  15  points,  resei-ved  in  34 
CFR  427.20(b).  as  follows: 

Plan  of  operation  (34  CFR  427.21(b)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  20  points. 

Demonstration  and  dissemination  (34 
CFR  427.21(g)).  Ten  points  are  added  to 
this  criterion  for  a  possible  total  of  20 
points. 

(a)  Need.  (15  points)  The  Secretary 
reviews  each  application  for  specific 
information  that  shows  the  need  for  the 
proposed  bilingual  vocational  training 
{xoiect  in  the  local  geographic  area, 
including — 

(1)  The  employment  training  need  of 
hmited  English  proficient  individuals  to 
be  met; 

(2)  The  labor  market  need  to  be  met: 
and 


(3)  The  relationship  of  the  proposed 
project  to  other  employment  training 
programs  in  the  community. 

(b)  Plan  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  to  detemiine  the  extent  to 
which  the  project  proposes  measurable 
goals  for  student  enrollment, 
completion,  and  placement  and 
describes  how  the  applicant  sets  the 
goals  taking  into  consideration  the 
standards  and  measures  for  JOBS 
programs  and  JTPA  programs  and  any 
standards  set  by  the  State  Board 
established  under  section  111  of  the  Act 
for  the  occupation  and  geographic  area. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  defines  successful 
program  completion  (or  describes  how 
successful  program  completion  will  be 
defined  and  reported  to  the  Secretary)  in 
a  way  consistent  with  the  goals  of  the 
program  for  each  occupation  for  which 
training  is  to  be  provided. 

(3)  (i)  The  Secretary  reviews  each 
application  for  specific  information  that, 
upon  completion  of  their  training,  more 
than  65  percent  of  the  trainees  will  be 
employed  in  jobs  (including  military 
specialties)  related  to  their  training,  or 
will  be  enrolled  for  further  training 
related  to  their  training  under  this 
program.  This  information  must 
correspond  to  the  information  described 
in  paragraph  (a)  of  this  section. 

(ii)  The  estimated  job  placement  rate 
must  be  supported  by  past  records, 
actual  employer  job  commitments, 
anticipated  job  openings,  or  other 
pertinent  information. 

(4)  The  Secretary  reviews  each 
application  for  an  effective  plan  of 
management  that  ensures  proper  and 
efficient  administration  of  the  project, 
including — 

(i)  Clearly  defined  project  objectives 
that  relate  to  the  purpose  of  the 
Bilingual  Vocational  Training  Program; 

(ii)  For  each  objective,  the  specific 
tasks  to  be  performed  in  order  to 
achieve  the  specified  project  objective; 

(iii)  How  the  applicant  plans  to  use  its 
resources  and  personnel  to  achieve  each 
objective;  and 

(iv)  If  the  applicant  plans  to  use  a 
project  advisory  committee,  a  clear  plan 
for  using  a  project  advisory  committee   . 
to  assist  in  project  development,  to 
review  curriculum  materials,  and  to 
make  recommendations  about  job 
placements. 

(c)  Program  factors.  (20  pxoints) 
(1)  The  Secretary  reviews  each 

application  to  determine  the  quality  of 
training  to  be  provided,  including— 

(i)  Provision  of  vocational  skills 
instruction  in  English  and  the  trainees' 
native  languages; 


(ii)  Provision  of  job-related  English-as- 
a-second  language  instruction; 

(iii)  Coordination  of  the  job-related 
English-as-a-second  language 
instruction  with  the  vocational  skills 
instruction; 

(iv)  Recruitment  procedures  that  are 
targeted  towards  limited  English 
proficient  out-of-school  youth  and 
adults  who  have  the  greatest  need  for 
bilingual  vocational  training; 

(v)  Assessment  procedures  that 
evaluate  the  language  and  vocational 
training  needs  of  the  trainees; 

(vi)  Provision  of  counseling  activities 
and  employability  skills  instruction  that 
prepare  trainees  for  employment  in  an 
English  language  environment;  and 

(vii)  Job  oevelopmcnt  and  job 
placement  procedures  that  provide 
opportunities  for  career  advancement  or 
entrepreneurship. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  project's 
potential  to  have  a  lasting  impact  in  the 
local  geographic  area,  including  the 
potential  impact  of  the  project  on— 

(i)  Program  participants; 

(ii)  The  agency  or  agencies 
responsible  for  administering  the 
bilingual  vocational  training  program; 

(iiij  Other  employment  training 
services  in  the  local  area;  and 

(iv)  The  community. 

(d)  Key  personnel.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  director 
and  other  key  personnel  to  be  used  in 
the  project; 

(ii)  Tne  appropriateness  of  the  lime 
that  each  person  referred  to  in 
paragraph  (d)(l)(i)  of  this  section  will 
commit  to  the  project;  and 

(iii)  How  the  applicant,  as  part  of  its 
nondiscriminatory  emplo\  ment 
practices,  will  ensure  that  personnel 
will  be  selected  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
disability. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (d)(l)(i) 
of  this  section,  the  Secretary  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 

(ii)  Experience  and  training  in  proje<:t 
management;  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(e)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  sufficient  to  support 
the  proposed  project,  and  that  it 
represents  a  cost  effective  use  of 
Bilingual  Vocational  Training  Program 
funds; 


(2)  Costs  are  necessary  and  reasonable 
in  relation  to  the  objectives  of  the 
proposed  project;  and 

(3)  The  facilities,  equipment,  and 
supplies  that  the  applicant  plans  to  usp 
are  adequate  for  the  proposed  projott. 

(f)  Evaluation  plan.  (10  points) 
The  Secretary  reviews  each 

application  to  determine  the  quality  of 
the  project's  evaluation  plan,  inrludinp 
the  extent  to  which  the  plan — 

(1)  Is  clearly  explained  and 
appropriate  for  the  project: 

(2)  Identifies  at  a  minimum,  types  of 
data  to  be  collected  and  reported  with 
respect  to  the  English-language 
competencies  and  academic  and 
vocational  competencies  demonstratrd 
by  participants  and  the  number  and 
kinds  of  academic  and  work  credentials 
acquired  by  individuals  who  complete 
the  training; 

(3)  Identifies  at  a  minimum,  types  of 
data  to  be  collected  and  reported  with 
respect  to  enrollment,  completion,  and 
placement  of  participants  by  sex,  racial 
or  ethnic  group,  socio-economic  status, 
and  if  appropriate,  by  level  of  English 
proficiency,  for  each  occupation  for 
which  training  is  provided; 

(4)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  rephcating  projeci 
activities  and  results;  and 

(5)  Makes  use  of  an  external  evaluator. 

(g)  Demonstration  and  dissemination. 
(20  points)  The  Secretary  reviews  ear  h 
application  for  information  to  determine 
the  effectiveness  and  efficiency  of  the 
plan  for  demonstrating  and 
disseminating  information  about  project 
activities  and  results  throughout  the . 
project  period,  including — 

(1)  High  quahty  in  the  design  of  the 
demonstration  and  dissemination  plan 
and  procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan: 

(2)  Provisions  for  pubhcizing  the 
project  at  the  local,  State,  and  national 
levels  by  conducting  or  delivering 
presentations  at  conferences, 
workshops,  and  other  professional 
meetings  and  by  preparing  materials  (or 
journal  articles,  newsletters,  and 
brochures; 

(3)  Provisions  for  making  available  the 
methods  and  techniques  used  bv  the 
project  to  others  interested  in 
replicating  these  methods  and 
techniques,  such  as  by  inviting  them  to 
observe  project  activities; 

(4)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  to  help  others  rephcale  project 
activities  and  the  methods  for  makintz 
the  materials  available;  and 
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(5)  Provisions  for  assisting  others  to 
adopt  and  successhilly  implement  the 
pro)ect  or  methods  and  techniques  used 
by  the  project. 

Additional  Factors 

(a)  After  evaluating  the  applications 
according  to  the  selection  criteria  and 
consulting  with  the  appropriate  State 
board  established  under  section  111  of 
the  Act,  the  Secretary  determines 
whether  the  most  highly  rated 
applications  are  equitably  distributed 
among  populations  of  individuals  with 
limited  Engli.sh  proficiency  within  the    . 
affected  State. 

(b)  The  Secretary  may  select  other 
apphcatlons  for  funding  if  doing  so 
would  improve  the — 

(1)  Equitable  distribution  of  assistance 
among  populations  of  individuals  with 
limited  English  proficiency  within  the 
affected  State:  or 

(2)  Geographical  distribution  of 
projects  funded  under  this  program. 

Intergovemmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  int«^vemmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  few  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of    ~ 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perfonn  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  ^tes  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
June  10, 1994  (59  FR  30214-30215). 

In  States  that  have  not  estabUshed  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department 

Any  State  Process  Recommendation 
and  c^er  commtmts  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  hom  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  follo%ving 
address:  The  Secretary.  E.0. 12372— 
CFDA#  84.077.  U.S.  Department  of 


Edtication.  Room  4161, 400  Maryland 
Av^ue,  S.W..  Washington.  D.C.  20202- 
0126. 

Proof  of  mailing  will  be  determined 
on  die  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
coinments  may  be  hand-delivered  until 
4:3(j  p.m.  (Washington,  D.C  time)  on 
the  date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  iie  same  address  as  the  one  to 
whi  :h  the  applicant  submits  its 


pleted  application.  Do  not  send 
ications  to  the  above  address. 


coir 
app 

Inst  -uctions  for  Transmittal  of 
Api  lications 

(a  If  an  applicant  wants  to  app  ly  for 
a  gr  lit,  the  applicant  shall — 

(1 )  Mail  the  original  and  six  copies  of 
the  application  on  at  before  the 
deailine  date  to:  U.S.  Department  of 
Edu  nation.  Application  Control  Center. 
Attc  ntion:  (CFDA#  84.077),  Washington, 
D.C  20202-4725  or 

(2 1  Hand  deliver  the  original  and  six 
cop  es  of  the  application  by  4:30  p.m. 
(Wa  ihington,  D.C.  time)  on  or  before  the 
deal  lline  date  to:  U.S.  department  of 
Edu  :ation,  Application  Control  Center, 
Attt  ntion:  (CFDA#  84.077),  Room 
#36;  13,  Regicmal  Office  Building  #3,  7th 
and  D  Streets,  S.W.,  Washington.  D.C. 
2021  )2-4725. 

(b )  An  applicant  must  show  one  of  the 
foll(  wing  as  proof  of  mailing: 

(1 )  A  legibly  dated  U.S.  Postal  Service 
posi  mark. 

(2 1  A  legible  mail  receipt  with  the 
dat«  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3p  A  dated  shipping  label,  invoice,  or 
rece  ipt  from  a  commercial  carrier. 

(4 )  Any  other  proof  of  mailing 
acc(  ptable  to  the  Secretary. 

(en  If  an  application  is  mailed  through 
the  iJ.S.  Postal  Service,  the  Secretary 

not  accept  either  of  the  following 
as  proof  of  mailing: 

A  private  metered  postmark. 

A  mail  receipt  that  is  not  dated  by 

.8.  Postal  Service. 

:  (1)  The  U.S.  PosUl  Service  does  not 
uniHnmly  provide  a  dated  postmark.  Before 
relymg  on  this  method,  an  applicant  should 
chedc  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mai^  a  Grant  Application  Receipt 
Acknowledgement  to  each  applicant  If  an 
appEcant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
data  of  mailing  the  application,  the  applicant 
shot  Id  call  the  U.S.  Department  of  Education 
App  lication  ConUol  Center  at  (202)  708- 
8491  . 

(3  The  applicant  must  indicate  on  the 
env(  lope  and — if  not  provided  by  the 
Dep  irtment — in  Item  10  of  the  Application 
for  I  ederal  Assistance  (Standard  Form  24) 
the  I  7DA  number  of  tlw  competition  under 
whi  :h  the  application  is  being  submitted. 


ApplicatioD  Instructions  and  Forms: 

The  appendix  to  this  application  is 
divided  into  six  parts,  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  maimer  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  U:  Instructions  for  ED  Form  No. 
524. 

Part  III:  Budget  Information  Non- 
construction  Programs  (ED  Form  No. 
524). 

Part  IV:  Budget  Narrative. 

Part  V:  Program  Narrative. 

Part  VI:  Additional  Assurances  and 
Certifications: 

a.  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

b.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  Instructions. 

c.  Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
Instructions.  (NOTE:  The  grantee  should 
keep  this  form  on  file.  It  should  not  be 
transmitted  to  the  Department.) 

d.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
Instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A.) 

All  forms  and  instructions  are 
included  as  Appendix  A  of  this  notice. 
Questions  and  answers  pertaining  to 
this  program  are  included,  as  Appendix 
B,  to  assist  potential  applicants. 

All  apphcants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances  and  SIX  copies  of  the 
applicaticm.  Please  mark  each 
application  as  original  or  copy.  Local  or 
State  agencies  may  choose  to  submit 
two  copies  «vith  the  original.  No  grant 
may  be  awarded  unless  a  complete 
application  form  has  been  received. 

For  Further  Information  Contact: 
Cindy  Towsner.  Special  Programs 
Branch.  Division  of  National  Programs. 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W.  (Room  4512,  liary  E.  Switzer 
Building).  Washington.  D.C  20202- 
7242.  Teleph(Nie  (202)  205-5864. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
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(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Propara  Airtfaority:  20  U.S.C  2441(a). 
Dated:  October  21, 1994. 
Augusta  Souza  Kappner, 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 


BILUNG  CODE  400(M>1-P 
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Appendix  A 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


2.  OATI  SUtMITTCO 


OMB  Approval  Mo.  034S-00O 


Applicant  Ueniidat 


t      TfPt  O'  SUBMISSIOM: 
AppllcMtiOn 

□    Const  fuel. on 


Pr»tO(HiCMlion 
□  Const  rue  I  ion 


3.  OATE  KECEIVEO  tY  STATE 


Sijia  Appiiuiion  K)eoiit«f 


4.  DATE  RECEIVED  SV  FECERAL  AOEMCV 


EX '*'0''-Con»tt  jctioo      :     □  Noo-Construction 


FaMrai  Uantihat 


S.   A»»llCAf<T  INFORMATION 


Lagii  Name 


Add'css  10.  If*  ciD/  counry.  sum.  mr«  zip  coda) 


t    EMRtCVEN  lOENTiriCATION  NUMBER  (EINI: 


•.   TYPE  OF  APRL.CATION: 


It  Ravision  M^f  ascooiiiia  iatlefis)  m  boxes)    Q 
A  InciAse  Aoatd  B  Dacraasa  Award 

0  Decease  Ouraiion     Othat  (specify) 


Ne*  □  Contintf  non         □  Revision 

D 

C  Increase  Outanon 


IS.   CATALOG  OF  FEDERAL  DOMESTIC 

ASSISTANCE  NUMBER. 


fTTLE.      Bilinj^al  Vocational  1  raining  Prograr;] 


tl.   AREAS  AFFECTED  BY  MOJECT  fcbej.  COlfflt/eS.  It  MS.  elC  J 


»1  RWO»OSED  RRQJECT 


Slat  Dale 


Ending  Data 


»4    COWORI 


a  Appiicani 


1*  ESTIMATED  FUNOINO 


a    Fedeiai 


Q    Apoiicar^l 


d  Local* 


e  Oihei 


f     PrograiT^  incorre 


g  TOTAL 


1»    TO  TVIE  BEST  OF  Mv  K 
AUTVIOR12E0  BV  TMf  COV 


0 


i 


OfganijaiKyui  Unit 


Name  and  leieprwne  numbe<  o(  lt\e  person  to  be  coniaclad  on  matters  mvotvinn 
this  application  igivt  area  cooei 


7.  TYPE  OF  APPLICANT  (enrer  acpnoonaie  Htfi  m  tot) 


TT 


A  Sute  H  mdependeni  School  Ois« 

8  County  i    Slate  Conicoiled  Institution  at  Higtte*  Ltarr-.tnc 

C  Municipal  J    Piivate  Unrversity 

O.  Township  K    Indian  Tub* 

E.  inietsiaie  L    individual 

F  Intermunicipal  M  Ptolii  Organiation 

G  Special  Oistiict  N  Other  (Soacity)    


t    NAME  OF  FEDERAL  AOENCY 


tl.  DESCRIPTIVE  TTTLE  OF  APPLICANTS  PROJECT 


;SIONAL  DISTRICTS  OP 


b  Proiecl 


00 


OO 


00 


00 


00 


00 


00 


!•  IS  APPLICATION  SUBJECT  TO  REVIEW  BV  STATE  EXECUnvE  OMDCI1 12171  PMOCCSSI 

a        YES   THIS  PnEAPfn.lCAT10N.APPl.lCAT10N  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  OROEB  12372  Pt^OCESS  FOR  REVIEW  ON 


DATE 


_      b        NO    □    PROGRAM  IS  NOT  COVERED  BY  E  O   12372 

□    OB  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REV.EW 


1 7.   IS  THE  APPLICANT  OEUNOUEKT  ON  ANY  FEDERAL  0EBT7 

LJ  *a»        II  'Yes.  "attach  an  explanation 


D  No 


NOWLEDCE  AND  BELIEF   ALL  ^ATA  M  TMtS  APPtlCATlON^REAPPUCATtON  ARE  TRUE  ANOCORREa.  THE  DOCUMENT  HAS  BEEN  DULY 
BNIMO  BOOY  OF  TME  APPLiAnT  AND  THE  APPLICANT  HKILL  COMPLY  Wmt  THE  ATTACHED  ASSURANCES  IP  THE  ASSISTANCE  IS  AWARDED 


»  Typed  Name  oi  Autnoi'ieO  Reoreseniaiwe- 


d  S>gne>u<e  oi  Auihori^eo  Represeniai've 


P'«.  jjS  Ec  •••ors  Sci  .'V 


b  i^>t* 


c  Te'ep'>or'e  r>,imt!e« 


e  Date  S<of>eo 


Authorized  for  Local  Reproduction 


Startoard  Form  424      'OEv    i  68. 
P-escribed  by  Owe  i,'i«.»'  A  lO* 
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INSTRUCTIONS  FOR  THE  8F  424 


This  is  •  standard  form  used  by  applicants  as  a  required  fiuesheat  for  preapplicataons  and  applications  submittad 
for  Federal  assistanca.  It  will  ba  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  ivcgrara 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

ItMB:  Entnr:  Item:  Entrv: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  ^plicabla)  &  applicant's  control  number 
(ifapplicable). 

3.  State  use  only  Cif  applicable). 

4.  If  this  apptieation  ia  to  continue  or  revise  an 
existing  award,  anter  present  Federal  identifier 
number,  ff  for  a  new  project,  leave  blank. 

5.  Legal  name  af  applicant,  name  of  primary 
organizational  uni^  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Cheek  appropriate  box  and  enter  appropriate 
letteKs)  in  the  space(s)  provided: 

—"New"  means  a  new  assistance  award. 

—"Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

^"Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
-  obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
.fssistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  e:cplanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  eonstniction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  coimties.  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  DistrictU)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both. basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  Sute  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  is  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  orgsni- 
sation,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  13  to  22  hours  per  response, 
with  an  average  of  17.5  hours,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  th6  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  DC 
20202-4651;  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1875-0102, 
Washington,  DC  20503. 

Instructions  for  Ed  Form  No.  524 

Genera]  Instructions 

This  form  is  used  to  apply  to 
individual  U.S.  Department  of 
Education  discretionary  grant  programs. 
Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year 
of  the  multi-year  funding  request.  Fay 
attention  to  applicable  program  specific 
instructions,  if  attached. 

Section  A — Budget  Summary:  U.S. 
Department  of  Education  Funds 

All  applicants  must  complete  Section 
A  and  provide  a  breakdown  by  the 
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applicable  budget  categories  shown  in 

hnes  1-11. 

Lines  1-11,  columns  (aHe): 
For  each  project  year  for  which 
funding  is  requested,  show  the  total 
amount  requested  for  each 
applicable  budget  category. 

Lines  1-11,  coliunn  |f) : 
Show  the  multi-year  total  for  each 
budget  category.  If  funding  is 
requested  for  only  one  project  year, 
leave  this  column  blank. 

Line  12,  columns  (aHe): 
Show  the  total  budget  request  for  each 
project  year  for  which  funding  is 
requested. 

Line  12,  column  (f): 
Show  the  total  amount  requested  for 
all  project  years.  If  funding  is 
requested  for  only  one  year,  leave 
this  space  blank. 

Section  B — Budget  Summary:  Non- 
^ederal  Funds 

If  you  are  required  to  provide  or 
/olunteer  to  provide  matching  funds  or 
)ther  non-Federal  resources  to  the 
jroject,  these  should  be  shown  for  each 
ipplicable  budget  category  on  lines  1- 
11  of  Sections. 

>ines  1-11,  columns  (a)-(e): 
For  each  project  year  for  which 
matching  funds  or  other 
contributions  are  provided,  show 
the  total  contribution  for  each 
applicable  budget  category. 


Lines  1-11,  column  (0: 
Show  the  multi-year  total  for  each 
budget  category.  If  non-Federal 
contributions  are  provided  for  only 
one  year,  leave  this  column  blank. 
Line  12,  columns  (aHe): 
Show  the  total  matching  or  other 
contribution  for  each  project  year. 
Line  12,  column  (f): 
Show  the  total  amount  to  be 
contributed  for  all  years  of  the 
multi-year  project.  If  non-Federal 
contributions  are  provided  for  only 
one  year,  jpave  this  space  blank. 

Section  C— Other  Budget  Information 

Pay  attention  to  applicable  program 
specific  instructions,  if  attached. 

1.  Provide  an  itemized  budget 
breakdown,  by  project  year,  for  each 
budget  category  listed  in  Sections  A  and 
B. 

2.  If  applicable  to  this  program,  enter 
the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period. 
In  addition,  enter  the  estimated  amount 
of  the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

3.  If  applicable  to  this  program, 
provide  the  rate  and  base  on  which 
fringe  benefits  are  calculated. 

4.  Provide  other  explanations  or 
comments  you  deem  necessary. 

BILUNG  CODE  400O-01-P 
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Instructions  for  Part  IV — Budget 
Narrative 

The  budget  narrative  should  explain, 
justify,  and,  if  needed,  clarify  your 
budget  summary.  For  each  line  item 
(personnel,  fringe  benefits,  travel,  etc.) 
in  your  budget,  explain  why  it  is  there 
and  how  you  computed  the  costs. 

Please  limit  this  section  to  no  more 
than  five  pages.  Be  sure  that  each  page 
of  your  application  is  numbered 
consecutively. 

Explanation  of  Budget  Categories 

1.  Personnel:  Show  salaries  to  be  paid 
to  project  personnel. 

2.  Fringe  Benefits:  Indicate  the  rate 
and  amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount 
requested  for  both  inter-  and  intra-State 
travel  of  project  staff.  Include  funds  for 
at  least  one  trip  for  two  people  to  attend 
a  project  director's  meeting  in 
Washington,  DC. 

4.  Equipment:  Indicate  the  cost  of 
non-expendable  personal  property  that 
has  a  useful  life  of  more  than  one  year 
and  a  cost  of  $300  or  more  per  unit 
($5^00  or  more  if  State.  Local  or  Tribal 
Government). 

5.  Supplies:  Include  the  cost  of 
consumable  supplies  and  materials  to  be 
used  during  the  project. 

6.  Contractual:  Show  the  amount  to 
be  used  for  (1)  procurement  contracts 
(except  those  which  belong  on  other 
lines  such  as  supplies  and  equipment: 
and  (2)  sub-contracts. 

7.  Construction:  Not  Allowable. 

8.  Other:  Indicate  all  direct  costs'not 
clearly  covered  by  lines  1  through  7 
above,  including  consultants. 

9.  ro/a7,  Direct  Cost:  Show  the  total 
for  lines  1  through  8. 

10.  Indirect  Costs:  Indicate  the  rate 
and  amount  of  indirect  costs.  NOTE:  For 
training  grants,  the  indirect  cost  rate 
cannot  exceed  8%. 

1 1 .  Training/Stipend  Cost:  (if 
allowable). 
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12.  TOTAL,  Federal  Funds  Requested: 
Show  total  for  linps  <l  through  11. 

Cosf  Sharing 

Indicate  the  actual  rate  and  amount  of 
cost  sharing  when  there  is  a  cost  sharing 
requirement.  If  cost  sharing  is  required 
by  program  regulations,  the  local  share 
required  refers  to  a  percentage  of  Total 
Project  Cost,  not  of  Federal  funds. 

Instructions  for  Part  I\'— Program 
Narrative 

The  program  narrative  vyill  comprise 
the  largest  portion  of  your  application. 
This  part  is  where  you  spell  out  the 
who,  what,  when,  where,  why.  and  how 
of  your  proposed  project. 

Although  you  will  not  have  a  form  to 
fill  out  for  your  narrative,  there  is  a 
format.  This  format  is  the  selection 
criteria.  Because  your  application  will 
be  reviewed  and  rated  by  a  review  panel 
on  the  basis  of  the  selection  criteria, 
your  narrative  should  follow  the  order 
and  format  of  the  criteria. 

Before  preparing  your  application, 
you  should  carefully  read  the  legislation 
and  regulations  of  the  program, 
eligibility  requirements,  information  on 
any  priority  set  by  the  Secretary,  and  the 
selection  criteria  for  this  competition. 

Your  program  narrative  should  be 
clear,  concise,  and  to  the  point.  Begin 
the  narrative  with  a  one  page  abstract  or 
summary  of  your  proposed  project. 
Then  describe  the  project  in  detail, 
addressing  each  selection  criterion  in 
order. 

The  Secretary  strongly  suggests  that 
the  applicant  limit  the  program 
narrative  to  no  more  than  40  double- 
spaced,  typed  pages  (on  one  side  only), 
although  the  Secretary'  will  consider 
applications  of  greater  length.  Be  sure  to 
number  consecutively  ALL  pages  in 
your  applicaiion. 

You  may  include  supporting 
documentation  as  appendices.  Be  sure 
that  this  material  is  concise  and 


pertinent  to  this  program  competition 
and  is  numbered  consecutively. 

Applicants  are  advised  that:  (a)  The 
Department  considers  only  information 
contained  in  the  application  in  ranking 
apphcations  for  funding  consideration 
Letters  of  support  sent  separately  from 
the  formal  application  package  are  not 
considered  in  the  review  by  the 
technical  review  panels.  (34  CFR 
75.217) 

(b)  The  technical  review  panel 
evaluates  each  application  solely  on  the 
basis  of  the  established  technical  review 
criteria.  Letters  of  support  contained  in 
the  application  will  strengthen  the 
application  only  insofar  as  they  contain 
commitments  that  pertain  to  the 
established  technical  review  criteria, 
such  as  commitment  and  resources. 

Additional  Materials 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Papenvork 
Reduction  Act  of  1980.  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  90  hours  per  respronse. 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information 
You  may  send  comments  regarding  this 
burden  to  the  U.S.  Department  of 
Education.  Information  Management 
and  Compliance  Division.  Washington. 
DC  20202-4651;  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project.  OMB  1830-0013. 
Washington.  DC  20503.  (Information 
collection  approved  under  ON' 3  Lontrol 
number  1830-0013.  Expiration  date: 
2/28/95.) 
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ASSURANCE  ;  —  NON-CONSTRUCTION  PROGRAMS 


Note: 


msr 


Certain  of  Umm _  - 

pleoM  eonuet  th«  awardinf  agency 
to  certify  to  additional 


As  the  duly  authorixed  repreientativa  oft  i«  applicant  I  certify  that  the  app^c^at: 


I:  Has  the  legal  authority  to  apply  or  Federal 
auistance.  and  the  tnatitutioaal,  mai  lagerial  and 
financial  capability  (including  funds  suilieient  to 
pay  the  non-Federal  shore  of  proJ4ct  costs)  to 
ensure  proper  planning,  managemei  tt  and  com- 
pletion of  the  project  described  in  this  i  ippUcation. 

2.  Will  give  the  awarding  agency,  the  ^mptroller 
General  of  the  United  States,  and  if  sppropriate, 
the  State,  through  any  authorixed  ref  resenutive, 
access  to  and  the  right  to  exomine  all  records, 
books,  papers,  or  documents  related  t  >  the  award; 
and  will  establish  a  proper  accountir  g  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibi  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearand  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  ol  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  Si  4728-4763) 

relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  t&e  nineteen 
statutes  or  regulations  specified  in  Ajjpendix  A  of 
OPM's  Standards  for  a  Merit  System  ef  Personnel 
Administration  (5  C.F.R.  900,  Subpartf*). 

6.  V/iH  comply  with  all  Federaf  statutes  relating  to 
nor.iiscrimination.  These  include  tut  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  R  ghts  Act  of 
1964  (PL.  88-352)  which  prohibits  diirrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendment!  of  1972.  as 
amended  (20  U.S.C.  SS  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  >asis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Ac  L  of  1973,  as 
amended  (29  U.S.C.  S  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  ar  tended  (42 
U.S.CSS  610I-6I07),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


OMiAaproTCi  Mioses 


not  bo  applicable  to  your  prqjcet  or  program.  If  yoti  havo  qutstions, 
y.  Further,  certain  Federal  awarding  agenda  may  requira  applicants 
If  such  is  the  caao,  you  will  bo  notified. 


8. 


(o)  the  Drug  Abuse  Office  and  Traatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  rtlating  to 
nondiscrimination  on  the  baaia  of  alcohol  abuse  or 
alcoholism;  (g)  IS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records:  (h)  Title 
VIII  of  the  Civil  Righta^Act  of  1968  (42  U.S.C.  I 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing:  (i)  any  ether  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  aasisUnce  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  sUtutc(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  11  and  HI  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.SC.  SS  1501-1508 and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  SS  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
U.S.C.  SS  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  SS  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


Sl«iW«<d  Fonn  <24e      <4-<tl 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Sectteo  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PX.  93-234) 
which  requires  recipienu  in  a  special  flood  haxard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  «rith  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EG)  11514;  (b)  notiflcatiea  of  violating 
facilities  pursuant  to  EG  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11968;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C  SS  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  i 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (P.L. 
93205). 

12.  Will  comply  with  the  Wild  and  Seenie  Rivers  Act 
of  1968  (16  US.C.  II  1271  et  seq  )  related  to 
protecting  components  or  potential  eomponents  of 

the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16U£.C.469a-letseq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjecu  involved  in  research. 

development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL  89-544.  as  amended.  7  U  S C. 
2131  et  seq.)  pertaining  to  the  care,  handling  and 
treatment  of  warm  blooded  anioMls  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  IS  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  flnancial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


'-GNATuaE  or  AUTHORIZED  CERTtFYlMGOfMOM. 


mu 


APPLICANT  OeCAMtZATlON 


DATESUSMIUCO 


SF  «2«a  u-asi  sk* 
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UMI 


CERTinCATIONS  REGARDI  ^G  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTlRS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  fo  the  regulations  cited  below  to  determine  the  certification  to  which  thev  are  reouired  to  att«»  Anr,lir=i„^ 
should  also  review  t»- instructions  for  certification  included  in  the  regulations  before  compte^^  K iLSatS  of  dSf  S^ 
provides  for  fompla^e  w.th  oernf.oition  requirement*  under  34  cS  Part  82.  "New  RestnWnf  orLS,b^n«^n^OT  pS^ 
(Smo^^e'l'fiSH^:::.^!,^^  trj^^'^"  (N<'"P'?-^^ent) *nd Government-wide Reouii^tTfor  Srug  F^^rTX?' 
9?j     \;     !,  '°"*  sf^'if*  tna«ed  as  a  i^tenal  representation  of  fact  upon  wh>ch  rdunce  wiU  be  clacelwhen  the  nU^rtmpn. 

of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement  ^  Department 


1.  LOBBYING 

As  required  by  Section  13S2.  Title  31  of  the  US.  iod^  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  SI  OO^IOO,  ai  defined  at  34 
CFR  Part  82,  Sections  32.105  and  81110,  the  appjcant  certifies 
that; 

(a)  No  Federal  appropriated  funds  have  been  pa  d  or  will  be 
paid,  by  or  on  benalf  of  the  undersigned,  to  any  >erv>n  for 
mfluencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Canness,  an  officer  far  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  m 
conneaion  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modiiicadon  of  any 
Federal  grant  or  cooperative  agreement;  T 

(b)  If  any  funds  other  L^an  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  iniluercing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  ot  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Miem  ber  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undorsigned  shall 
complete  and  submit  Standard  Form  -  LLL.  "DiK  osure  Fbnn 
to  Report  Lobbying,"  in  aonmiance  with  its  instn  ctions; 

(c)  The  undersigned  shaH  require  that  the  langua  ;e  of  this 
certification  be  included  in  the  award  documents  for  all 
suhawards  at  all  tiers  (Lncludmg  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontiacts)  and  that 
all  subredpients  shall  certify  and  disclose  accordkigly. 


2.  DEBARM^JT,  SUSPENSION.  AND  OtHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debanneilt  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  partidpants  in  primary  covered  tran*ictions  as 
defined  at  34  CFR  Part  85,  Sections  85.105 and  SSJIO-   ' 

A.  The  applicant  certifies  that  it  and  its  princif 

(a)  Are  not  presently  debarred,  suspended,  prop* 
debarment,  declared  ineligible,  or  voluntarily  exc 
axvered  transactions  by  any  F^eral  department  ( 

(b)  Have  not  within  a  three-year  period  preceding  uus 
appbcation  been  convicted  of  or  had  a  avil  judgment  rendered 
against  them  for  commission  of  h^ud  or  a  dimanl]  offense  in 
conneaion  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  esibezzlement,  theft,  fofgerv, 
bribery,  falsificatx>n  or  destruction  of  records,  ma  Sng  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criiiirully  or 
civilly  charged  by  a  governmental  entity  (Federal,  State,  or 
local)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (1)(b)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  preceding  this 
applicatjon  had  one  or  more  public  transactions  {Federal  State 
or  local)  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
sutements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  WorkpUce  Act  of  1988,  and 
4mplemented  at  34  CFRTart  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  &605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  sutement  notifying  employees  that  the 
imlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  ' 
workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Esublishing  an  on-going  drug-free  awareness  pixwram  to 
mrorm  employees  about— 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

G)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  couinseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  perronnance  of  the  grant  be  given  a  copy  of  the 
Statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  tinder  the 
grant,  the  employee  will- 

(1)  Abide  by  the  terms  of  the  statemetu;  and 

(2)  Notify  the  emptoyer  in  writing  of  his  or  her  conviction  tor  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace 
no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  a^cy.  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dX2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction.  Empk>yen  of  convicted  cnnpk>yees  must  provide 
notice,  including  position  title,  to:  Director,  Grants  and 
Contracts  Service,  US.  Department  of  Education,  400 
Maryland  Avenue,  S.W.  (Room  3124,  GSA  Regional  Office 
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BuUding  No.  3),  Washington.  DC  20202-4571.  Notice  shaU  in- 
clude the  identification  numbeKs)  of  ochafioocd  gnat; 

(f)  Taking  one  of  the  following  actions,  widdn  30  calendar  days 
of  recetvmg  notice  under  subparagraph  (dXS,  with  respect  to 
any  employee  wrho  is  so  convictea-- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  terminatioa.  consistml  with  the 
requirements  of  the  Rehabilitation  Aa  of  1973,  as  amended;  or 

(2)  Retmiring  such  empk>yee  to  paitidpate  satisfactorily  in  a 
dnig  abuse  assistance  or  rehabihtation  pronam  approved  for 
such  purposes  by  a  FMeraL  State,  or  local  taJth,  law  enfMce- 
ment,  w  other  appropriate  agency; 

te)  Making  a  good  faith  effort  to  continue  to  nointaifi  a  drug- 
nee  workplace  through  implementation  of  piaiuaplts  (a), 
(b),(c).(dj.(e),and(fr 


B.  The  grantee  may  insert  in  the  space  provided  betow  the 
site(s)  for  the  performance  of  work  done  ia  connection  with  the 
specific  gram: 

Place  of  Performance  (Street  address,  city,  county,  stals;  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 


A  As  a  condition  of  the  grant,  I  certify  that  I  wiB  not  engage 
in  the  imlawful  manufacnm;  distribution,  dispensing  pos- 
session, or  use  of  a  controlled  substance  in  conducting  any 
activity  Kvith  the  grant;  and 

B  If  convicted  of  a  criminal  drtig  offense  lesidlingirom  a 
viotaion  occurring  during  the  condtKt  of  any  giant  activity, 
I  WiU  lepott  the  conviction,  in  wrriting,  within  10  calendar 
days  of  the  conviction,  to:  tXractor.Ciaats  and  Contracts 
ServicsyUADepaitiwem  of  Education.  400  Maryland 
Avenue,  &W.  (Room  3124.  C5A  Rcgiraal  Of6oe  BuildiiM 
Now  3),  Washington.  DC  202Q2-4571.  Notke  shaU  include 
the  identification  niunberta)  of  each  ~*fKHd  gram. 


Check  Q  if  there  are  workplaces  on  fUe  that  are  not  identified 
here. 


AtJtheduty  authorized  repsesentath^  of  the  applicant.lher^  certify  that  theappiicantwifflcoinply  with  the  aboveceitif^ 


^AMEOFAPFUCANT 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


'RINTED  NAME  ANDTTTLE  OF  AITIHORIZED  REPRESENTAUVE 


SIGNATURE 


DATE 


ED  8W)013, 6/90  (Replaces  ED  8W)008, 12/89;  ED  Form  OCSO06,  (REV.  12/88);  ED  BMXnO.  5/90;  and  ED  90-0011. 5/90,  which  are 
obsolete) 


UMI 
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Certification  Regarding 
Voluntary  Exclusion 


D  ibarment,  Susp.ension,  Ineligibility  and 
-     Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Departtnent  of  Education  regulations  implementing  Executive  Order 
12549,  Debarment  and  Suspension,  34  tJR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110. 

Instructions  for  Certification 
l.Bysignini 


1.  By  si^dne  and  submitting  this  prDposaL  the 
pTOspecavelower  tier  paniapant  u  providing  t  le 
ceniiication  set  out  below. 


tiaced 
1  iter 
part]  ipant 
tion,  ji 
iFede'sJ 


3.  The  piospeotive  lower  tier  participant  shall  pi 
immeaiate  written  notice  to  the  peison  to  whic> 


2.  The  certification  in  this  clause  is  a  matehai 
representation  of  fact  upon  which  reliance  was 
when  this  transaction  was  entered  into.  Ifitisi 
determined  that  the  prospective  lower  tier  parti 
knowingly  renderedui  erroneous  cenification, 
addition  to  other  renedies  available  to  the  Fede 
Covenunent,  the  department  or  agency  with  wlich 
this  transaction  originated  may  punue  availabli  i 
remedies,  including  suspension  and  /or  debanr  ent 

piovidi 

ci  this 

proposal  is  submitted  if  at  anv  tune  the  prospec  ive 
lower  tier  participant  learns  that  its  censficauon  was 
erroiteous  when  submitted  or  has  become  erronpous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,'  'debarred," 
"suspended,"  "ineligible,"  "lower  tier  covered 
transacdon.^  ]|pariinpant.'  "person,"  "primary  covered 
transaction,"  prinapai,"  "proposal,"  and  "voiun  arily 
excluded,"  as  used  in  this  clause,  have  the  mean  ni 
set  out  in  the  Oefinidons  and  Coverage  sections  of 
rules  implementing  Executive  Order  12549.  Yot 
mnact  the  person  to  which  this  proposal  is  sut>|mtted 
for  assistance  in  obtaining  a  copy  of  those  regulations. 

5-  TTw  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  propo  ed 
covered  tiansaction  be  entmd  into,  it  shaol  not 
knowingly  enter  into  any  lower  tier  covered 
transacQon  with  a  person  who  is  debaned, 
suspended,  declared  ineligible,  or  voluntanly 
excluded  from  participation  m  this  covered 
tranacuon,  unless  authorized  by  the  department  or 
agency  with  which  this  transaaibn  originated. 


Certification 


(1) 


(2) 


Where  the  prospective  lov^rer  tier  partifipant 
certification,  such  prospective  particip  mt 


MAME  OF  APPLICANT 


PRINTED  NAME  AND  TTTLE  OF  AUTHORIZED  REPRESENTATIVE 


r 

mav 


6.  The  prospective  tower  tier  participant  further 
agrees  by  submitting  this  proposal  that  it  will 
include  the  clause  titled  "Cemfication  RKarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exdusion-Lowcr  Tier  Covered  Transactions," 
without  modification,  in  all  lower  tier  coveied 
transactions  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

7.  A  particinmt  in  a  covered  transaction  may  rHy 
upon  a  certification  of  a  prospective  participant  m  a 
lower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluneuily 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  cenification  is  erroneous.  A 
participant  mav  decide  the  method  and  frequency 
by  which  it  dettrmines  the  eligibility  of  its 
principals.  Each  panicipam  may,  but  is  not 
required  to,  checx  the  Nonprocurement  Ust. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  esublishment  ofa  system  of 
records  in  order  to  render  in  good  faith  the    . 
certification  required  by  this  clause.  The  knowledge 
and  information  of  a  participant  is  not  required  to 
exceed  that  which  is  normail  v  possessed  by  a 
prudent  person  in  the  ordiiuiry  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  into  a  k>wer 
tier  covered  transaction  with  a  pcnon  who  is 
suspended,  debarred,  ineligible,  or  voluntarily 
excluded  from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and /or  debarment. 


The  prospective  lower  tier  partidpant  fcertifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
pnnapab  are  presently  debarred,  susj  ended,  proposed  for  debarment,  declared  ineligible,  or 
voluntanly  excluded  from  partidpatiofi  in  this  transaction  by  any  Federal  department  or  agency. 


is  unable  to  certify  to  any  of  the  statements  in  this 
shall  attach  an  explanation  to  this  proposal. 


PR/ A  WARD  NUMBER  AND/OR  PROJECT  NAME 


SIGNATURE 


ED  80-0014. 9/90  (Replaces  CCS-009  (RE\'.  MJ  38),  which  is  obsolete) 


DATE 
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DISCLOSURE  OF  LOBCYING  ACnVITIES 

Complete  this  term  to  disclose  lobbying  activities  pursuant  to  31  U.S.C  1352 
(See  reverse  for  public  burden  ^isdosure.L 


1.     Type  of  Federal  Action: 

□   a.  contract 
b.  grant 

c.  cooperative  agreement 
d. loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Status  ol  Federal  Action: 

I     I  a.  bid/offer'application 
^"^   b.  initial  award 
c  post-award 


4r     Name  and  Addrefs  oi  Reporting  Entity: 

3     Prime 


O    Subamardee 

Tier ,  if  icnotw): 


Congrewional  Dislrict  if  known: 


6      Federal  Departmenl/AgerKy: 


X     KeportType: 

□  a.  initial  filing 
b.  material  change 

F«K  Material  Change  Only: 

year  quaner 

date  of  last  report  


S.     M  Reporting  Entity  in  No.  4  is  Subawardec.  Enter  Name 
and  Address  ol  Prime: 


Congressiortal  OistricL  ifk/iown: 


Federal  Program  NamerOeschption: 


Cf  Da  Number,  rf  applicable: 


8.     Federal  Action  Number,  (ficnown: 


Award  Amount,  (^  known: 
t 


10.  a.  Name  and  Address  o<  Lobbying  Entity 

Uf  individual .  Ian  na/ne.  f-.rn  name.  MIk 


b.  Individuals  Performing  Services  iincludmg  address  if 
different  from  No.  lOaf 
Oast  name,  first  name.  Mlh 


i  1.  Amount  oi  Payment  (checic  a!l  that  apply): 

S  O  actual        O  plar.ned 


(ittich  CoAlinuiiion  Sftf»(iii  5^-01  A  :>  ne:e%nn,i 


»2    Form  oi  Payment  (check  all  that  appfyl: 
C    a.  cash 
Q     b.  in-kind,  spedfy:   nature  ^_____ 

value    


13.  Type  of  Payment  (check  all  that  applyi: 

O  a.  retainer 

O  b.  one-time  fee 

Q  C    COiTimission 

O  d.  contingent  fee 

O  e.  deferred 

Q  f.  other;  specify:  ______^^__ 


14.  Brief  Oncriplion  oi  Services  Performed  or  to  be  Performed  and  Oatc<s)  o(  Service,  inctudinK  o«iceT<»»,  Cfnployee<t). 
or  Mentbcf^s)  contacted,  for  PaymerU  Indicated  in  Item  11: 


IS.  Coniinuatioa  Sheeitt)  SF-LU-A  attached:        D  Yes 

la.  Mlaniwuar  mianrt  (ttnuC  »m  tonm  ■  ■iiIibmI  br  M*  it  U.S.C 
Mctnn  UM.  Hm  *irioii.i«  a<  ^iliicn  ic<n>it«i  ■  •  ■iiiil  ■•fnwmMm 
a  (act  upM  ■«««^  ntoiKa  ««  ploari  br  nw  tw  tfcen  w*»»  iIm 
uanMcuon  ws  ««t;  a>  mntH^t  mm  Dm  Airtaiiai  ■  mMi<  ninM^i  w 
II  UVC  UU  Dn  ilwiuiw  m* 
•xmmUt  and  wa  m  *,W«M>  In  «>• 

■——-  — ■ 1 r"i-  i>f  mt  Mill 


Utuch  Cx^P'^uMon  St>e*!<ji  Sf-m.A  it  ntcnit-vf 


a  No 


Signature:  _ 
Print  Name: 
rule:  


Telephone  No.:. 


Date:, 


Federal  Uc  Ooly: 


•lU 
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INSTRUCTIONS  FOR  COMPLEHON  OF  SF4U,  DISCLOSURE  OF  LOBBYING  ACTlVniES 

Jhii  dttdontre  fonn  ^  t»e  completed  by  the  Tq>orting  entfty,  whether  tubawudee  or  pfime  Federal  redpienc  at  the 
IroUatJonw  receipt  of  a  coveted  Federal  acdon.  or  a  material  change  to  a  prcviow  flUng,  pmuant  to  title  31  U.S.C 


SF.liI^  Contfmution  SIveet  for  addHional  Infomution  If  the  space  on  the  form  is  Inadequate.  Complete  all  items  that 
apply  for  boLi  the  Jnittal  fHing  and  nutetial  change  report.  Rcfcrto  the  L-npiementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  infcrmation. 

1.  Identify  the  type  of  covered  Federal  action  lor  wWdt  lobbying  acdvity  Is  and/or  hat  been  secured  to  influence  the 
outcome  of  a  covered  Federal  acdon. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report  If  this  Is  a  foWovvup  report  caused  by  a  material  change  to  the 
Jnfofmap'on  previously  reported,  enter  the  year  and  quarter  In  which  the  charge  ocouned.  Enter  the  date  of  the  last 
previousry  submitted  report  t^y  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  fiiB  tume.  address,  city.  Mate  and  sp  code  of  the  reporting  entity.  Indude  Congressional  District  If 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  If  It  Is.  or  eKpects  to  be.  a  prime 
or  subaward  redpJent  Identify  the  tier  of  the  tubawaidec.  e.g,  the  first  subawardee  of  the  prime  is  the  l$i  tie'. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  imler  grants. 

5.  If  the  organization  filing  the  report  fci  item  4  checks  "Subawardee",  then  enter  the  fuU  na.me.  address,  qty.  state  and 
sp  code  of  the  prime  Federal  recipient  Indude  Congressional  District  if  known. 

6.  Enter  the  name  of  Ae  Federal  agency  making  the  award  or  loan  commitment,  indude  at  least  one  erganiiational 
level  below  agertcy  name,  if  knowrv  For  example.  Department  of  Transportation,  United  Sutes  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  frtem  1).  If  known,  enter  the  hill 
Catalog  of  Federal  Domestic  Assistance  <CFDA>  number  for  gnnti.  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  &»ter  the  most  appropriate  Federal  Identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g. 
Request  for  Proposal  (RFP)  numben  Inviution  for  Bid  (IF8)  number;  grant  annouiicement  number:  the  contract 
grant  or  loan  award  number;  the  application^roposal  control  number  assipied  by  the  Federal  agency).  Indude 
prefixes,  e^ -RFP-DE-SO-OOI.-  " 

9.  For  a  wvered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  awardloan  commitment  for  the  prime  entity  identiRed  in  item  4  or  S. 

10.  (a)  Enter  the  hill  name,  address,  dty.  sUte  and  xip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  the  covered  Feder^  action. 

OrtEnter  the  hrfl  names  of  the  individuaKs)  performing  senn'ces,  and  Inchide  hiU  address  if  different  from  10  <a>. 
Enter  Last  Nante,  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reponirg  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  wiU  be  made  (planned).  Check 
aU  boxes  that  apply,  if  this  is  a  material  change  report  enter  the  cumidatnc  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  aO  boxes  thit  apply.  If  payment  is  n»ade  through  an  in-kind  coninbotion, 
speafy  the  nature  and  value  of  the  irvkind  payment 

13.  Check  the  appropriate  box(es).  Check  aO  boxes  that  app^y.  If  other,  specify  native. 

14.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  b«  expected  to 
perform,  and  the  date(s)  of  any  senncet  rendered.  Indude  aU  preparatory  and  rcUted  activity,  not  just  time  spent  in 
actual  contact  tvith  Federal  officials,  identify  the  Federal  offidaks)  or  inylomts)  contacted  or  the  officerts), 
empioyee(s).  or  Member(s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SFmL-AContinuadonSheet(s)  is  attached. 

16.  The  certifying  official  shaU  sign  and  date  the  form,  print  h'sAtcr  HMTte.  tide,  and  telephone  number. 


Pufatic  reporting  burden  for  this  colectton  oi  Monnaoon  it 
imcrucaons.  tcarcNng  cmwig  dau  Mwccib  gadwwng  and 
iniomwwm.  Send  commentt  rcgatdii^  dw  burden  cslMiwt.  ^  _, , 
terreduongdM«burtwi.ieth>OWiceolMii^w>mitandOMdgtt 


.  mcUidvng  time  lor  rvn^Mng 
_  and  rcvwwMig  the  coHcctMH  o( 

ol  Monvwaen.  indwdinf  tuggetDom 

PftBfKt  (U4»4XM6).  Washington.  OC  20SO3 


ii.LJM6  CODE  4O0O-O1-C 


54093 


UMI 
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Appendix  B 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
prcgrdmmatic  and  administrative  regulations 
governing  various  direct  grant  programs.  To 
assist  potential  applicants  the  Department 
has  assembled  the  following  most  commonly 
asked  questions. 

Q.  Can  we  get  an  extension-of  the 
deadline? 

A.  No.  A  t  losing  dale  may  be  changed  only 
under  extraordinary  circumstances.  Any 
change  must  be  announced  in  the  Federal 
Register  and  apply  to  all  applications. 
VV.Tivers  for  individual  applit.atiqns  cannot 
be  granttid  regardless  of  the  circumstances. 

Q.  How  many  copies  of  the  application 
should  I  submit  arid  must  they  be  bound? 

A.  Our  new  policy  calls  for  an  original  and 
iix  copius  to  bo  submitted.  The  binding  of 
applications  is  eptional. 

Q.  May  we  use  this  same  application  to 
compete  for  funds  under  a  different  grant 
program? 

A.  Yes,  however,  the  likelihood  of  suc(;ess 
is  not  good.  A  properly  prepared  application 
must  meet  the  specifications  of  the  grant 
program  to  which  it  is  submitted. 

Q.  I'm  not  sure  which  grant  program  is 
most  appropriate  for  my  prQJei;t.  What  should 
I  do?      . 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would  not  be 
appropriate  for  staff  to  participate  in  the 
actual  writing  of  an  application,  but  we  can 
respond  to  specific  questions  about 
application  requirements,  evaluation  criteria, 
and  the  priorities.  Applicants  should 
understand  that  this  previous  contact  is  not 
required,  nor  will  it  in  any  way  influence  the 
success  of  an  application. 

Q.  When  v.ill  I  find  out  if  I'm  going  to  be 
hindedV 

A.  Yotj  can  expei  t  to  receive  notifit  ation 
within  3  lo  4  months  of  the  appiie  ation 
« losing  date,  depending  cm  the  nurr^ber  (if 
applications  received  and  the  number  of 
grant  procram.'i  with  closing  dates  at  about 
the  same  lime. 


Q.  Once  ray  application  has  been  reviewed 
by  the  review  panel,  can  you  tell  me  the 
outcome? 

A.  No.  Every  year  we  are  called  by  a 
nimiber  of  applicants  who  have  legitimate 
reasons  for  needing  to  know  the  outcome  of 
the  review  prior  to  official  notification.  Some 
applicants  need  to  make  job  decisions,  some 
need  to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made  at  that 
point,  we  cannot  share  information  about  the 
■eview  with  anyon."?. 

Q.  Will  my  application  be  returned  if  I  am 
iiot  funded? 

A.  Wo  no  longer  return  unsuccessful 
applications.  Thus  applicants  should  retain 
it  least  one  copy  of  the  application. 

Q.  Can  I  obtain  copies  of  reviewers' 
aamments? 

A.  Upon  written  request, -reviewers' 
ximments  will  be  mailed  to  unsuccessful 
ipplicants. 

Q.  Is  travel  allowed  under  these  projects? 

A.  Travel  assotiated  with  carrying  Out  the 
irojcctis  allowed.  Because  we  may  request 
he  project  director  of  funded  projects  to 
ittend  an  annual  project  directors  meeting, 
ruu  may  also  wish  to  include  a  trip  or  two 
o  Washington,  DC  in  the  travel  budget. 
Travel  to  conferences  is  sometimes  allowed 
vhen  it  is  for  purposes  of  dissemination. 

Q.  If  my  application  receives  high  scores 
rora  the  reviewers,  does  that  mean  that  I  will 
eceive  funding? 

A.  Not  necessarily.  It  is  often  the  case  that 
he  number  of  applications  scored  highly  by 
he  reviewers  exceeds  the  dollars  available 
or  funding  projects  under  a  particular 
ompetition.  The  order  of  selection,  which  is 
lased  on  the  scores  of  all  the  applications 
nd  other  relevant  factors,  determines  the 
pplicdtions  that  can  be  funded. 

Q.  What  happens  durhig  negotiations? 

A.  During  negotiations  technical  and 
ludgut  issues  may  be  raised.  These  are  issues 
hat  have  Ixicn  itiontified  during  the  panel 
nd  staff  reviews  that  require  clarification, 
iometimes  issues  are  stated  as  "conditions." 
>ie.se  are  issues  that  have  been  identified  as 
f)(:riliiiil  ihat  the  award  cannot  benwfic 


unless  those  conditions  are  met.  Questions 
may  also  be  rai.sed  about  the  proposed 
budget.  Generally,  these  issues  are  raised 
because  there  is  inadequate  justification  or 
explanation  of  a  particular  budget  item,  or 
because  the  budget  item  seems  unimportant 
to  the  successful  completion  of  the  project. 
If  you  are  asked  to  make  changes  that  you 
feel  could  seriously  affe<;t  the  project's 
success,  you  may  provide  reasons  for  not 
making  the  changes  or  provide  alternative 
suggestions.  Similarly,  if  proposed  budget 
reductions  will,  in  your  opinion,  seriously 
afffjct  the  project  activities,  you  .may  explain 
why  and  provide  additional  justification  for 
the  proposed  expenses.  An  award  cannot  be 
made  until  all  negotiation  issues  have  t>een 
resolved. 

Q.  How  do  I  provide  an  assurance? 

A.  Except  fur  SF-^24B,  "Assurances— Non- 
Construction  Programs,"  which  must  be 
completed,  simply  state  in  writing  that  you 
are  meeting  a  prescribed  requirement. 

Q.  Where  can  copies  of  the  Federal 
Register,  a  programs  regulations,  and 
Federal  statutes  be  obtained? 

Copies  of  these  materials  can  usually  b« 
found  at  your  local  library.  If  not,  most  can 
be  obtained  from  the  Government  Printing 
Office  by  writing  to:  Superintendent  of 
Documents,  U.S.  Government  Printing  Office, 
Washington,  IK:  20402,  Telephone;  (202) 
783-32.38.  When  requesting  copies  of 
regulations  or  statutes,  it  is  helpful  to  use  the 
specific  name,  public  law  number,  or  part 
number.  The  materia]  referenced  in  this 
notice  would  be  referred  to  as  follows: 

(1)  Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  (Public  Law  101- 
392)  104  Stat.  753  (1990). 

(2)  State  Vocational  and  Applied 
Technology  Education  Programs  and 
National  Discretionary  Programs  of 
Vocational  Education  Final  Regulations.  34 
CFR  parts  400  and  427. 

(3)  Education  Depart.ment  General 
Administrative  Regulations,  34  CFR  parts  74, 
75.  77.  79,  8b.  81,  82.  85  and  86. 

jKR  Dor.  04-2f.fiGl  f'ilcd  10-2f)-94:  0:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFOA  No.:  84.099] 

Bilingual  Vocational  Instructor 
Training  Program;  Notice  inviting 
Applications  for  New  Grant  Awards  for 
Fiscal  Year  (FY)  1995 

\ote  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition. 

Purpose  ofProgram:The  Bilingual 
Vocational  Instructor  Training  Program 
provides  financial  assistance  for 
presenice  and  inservice  training  for 
personnel  participating  in  or  preparing 
to  participate  in  bilingual  vocational    ^ 
education  and  training  programs  for 
limited  English  proficient  individuals. 

The  Bilingual  Vocational  Instructor 
Training  Program  supports  the  National 
Education  Goal  that,  by  the  year  2000, 
every  adult  American  will  be  literate 
and  ttill  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
program  helps  further  this  goal  by 
helping  tn  improve  vocational  education 
and  training  for  limited  English 
proficient  adults. 

Eligible  Applicants:  State  agencies  or 
public  and  private  non-profit 
educational  institutions. 

Deadline  for  Transmittal  of 
Applications:  December  12.  1994. 

Deadline  for  Intergovernmental 
Bsview:  February  2.  1995. 

Available  Funds:  S44 1 .900. 

Estimated  Range  of  Awards: 
SI  50.000-5250.000. 

Estimated  Average  Size  ofAivards: 
5221,000. 

Estimated  S'umber  of  Awards:  2. 

'   Note:  The  I>^partmeRt  is  not  bouad  by  ar.y 
eitimates  in  this  notice. 

Project  Period:  Up  to  18  months. 
-   Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  institutions  of  Higher 
Education.  Hospitals  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
~  Apply  to  Department  Regulations). 


i)  34  CFR  part  79  (Intergovernmental 
Re  dew  of  Department  of  Education 
Pr  igrams  and  Activities). 

5)  34  CFR  part  80  (Uniform 

A(  ministrative  Requirements  for  Grants 
an  1  Cooperative  Agreements  to  State 
an  1  Local  Governments). 

6)  34  CFR  part  81  (General  Education 
Pr  ivisions  Act — Enforcement). 

7)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

8)  34  CFR  part  85  (Governmentwide 
Dt  garment  aiid  Suspension 

(N  jnprocurement)  and 

G<  vemmentwide  Requirements  for 

Dt  jg-Free  Workplace  (Grants)). 

9)  34  CFR  part  86  (Drug-Free  Schools 
an  i  Campus-".-). 

b)  The  regulations  for  this  program  in 
34  CFR  parts  400  and  428. 

Cc  ntent  of  the  Application 

\n  application  must — (a)  Provide  an 
as  urance  that  the  activities  and  services 
fo  which  assistance  is  sought  will  be 
ac  Tiinistered  by  or  under  the 
su  jervision  of  the  applicant; 

b)  Propose  a  project  of  a  size,  scope 
an  1  design  that  will  make  a  substantial 
CO  itribution  toward  carrying  out  the 
pi  rpoSe  of  the  Bilingual  Vocational 

In  ;tructor  Training  Program; 

c)  Describe  the  capabilities  of  the 

ap  }licant.  including  vocational  training 
or  education  courses  offered  by  the 
af  jlicant.  accreditation,  and  any 
cfi  tification  of  courses  by  appropriate 
St  ite  agencies; 

d)  Describe  the  qualifications  of 
pr  ncipal  staff  to  be  used  in  the 

bi  ingual  vocational  instructor  training 
pi  jject; 

e)  Describe  the  number  of 

pj  rticipants  to  be  served,  the  minimum 
qi  alifications  for  project  participants, 
ar  d  the  selection  process  for  project 
pi  rticipants; 

n  Include  the  projected  amount  of 
th  ;  fellowships  or  traineeships,  if  any; 

g)  Contain  sufficient  information  tor 
th  3  Secretary  to  determine  that  the 
ai  plicant  has  an  ongoing-vocational 
e(  ucation  program  in  the  field  in  which 
pj  rticipants  will  be  trained,  and  can 
pi  ovide  instructors  with  adequate 
la  iguage  capabilities  in  the  language 
olier  than  English  to  be  used  in  the 
bi  ingual  vocational  training  project; 
ai  d 

(h)  Provide  an  assurance  that 
pi  eser\ice  training  will  be  provided  to 
ir  dividuals  who  have  indicated  their 
ir  tent  to  engage  as  personnel  in  a 
VI  cational  education  program  that 
s<  rves  limited  English  proficient 
ir  dividuals. 

Ii  vitational  Priority 

Under  34  CFR  75.105(c)(1)  the 
S  (cretaiy  is  particularly  interested  in 


applications  that  meet  the  following 
invitational  priority.  However,  an 
application  Uiat  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Applications  that  include  strategies  to 
developing  the  applicant's  capacity  to 
continue,  expand,  or  build  upon  its 
bilingual  vocational  preservice  and 
inservice  training  when  Federal  funding 
under  this  competition  ends,  as 
evidenced  by  such  actions  as — 

(a)  Extending  training  to  additional 
sites  that  are  not  funded  under  this 
program; 

(b)  Integrating  the  project  into  the 
long-term  planning  of  the  applicant; 

(c)  Committing  funding  and  staifing 
for  continued  implementation  of  the 
project; 

(d)  Incorporating  the  project  into  the 
applicant's  organizational  and  program 
structure;  or 

(e)  Establishing  and  strengthening 
relationships  within  the  community, 
region,  or  Slate  that  will  support 
continuation  of  the  project. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition.  The  maximum  score  for  all 
of  these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses. 

For  this  competitiop,  the  Secretary 
assigns  the  15  points,  reserved  in  34 
CFR  428.20(b),  as  follows: 

Program  design  (34  CFR  428.21(b)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  25  points. 

Dissemination  plan  (34  CFR 
428.21(g)).  Ten  points  are  added  to  this 
criterion  for  a  possible  total  of  20  points. 

(a)  Need.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  need  for 
the  proposed  bilingual  vocational 
instructor  training  project,  including — 

(i)  The  need  for  the  project  in  the 
specific  geographic  area  or  areas  to  be 
served  by  the  proposed  project; 

(ii)  The  training  needs  of  program 
participants  to  be  served  by  the 
proposed  project; 

(iii)  How  these  needs  will  be  met 
through  the  proposed  project;  and 

(iv)  The  relationship  of  the  proposed 
project  to  other  ongoing  personnel 
development  programs  in  the 
geographic  area  or  areas  to  be  served  by 
the  proposed  project. 

(2)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which,  upon  completion  of  their 
training,  program  participants  will  work 
with  programs  that  provide  vocationa' 
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education  to  limited  English  piofident 
individuals. 

(b)  Program  design.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  program 
design  and  the  potential  of  the  project 
to  have  a  lasting  impact  on  the 
geographic  area  or  areas  to  be  served  by 
the  proposed  project,  including— 

(1)  Potential  to  increase  the  skill  level 
of  program  participants,  with  particular 
regard  to  the  following  areas: 

(i)  Knowledge  of  the  needs  of  limited 
English  proBcient  individuals  enrolled 
in  vocational  education  programs,  and 
how  those  needs  should  influence 
teadiing  strategies  and  program  design. 

(ii)  Understanding  of  bilingual 
vocational  training  methodologies, 

(iii)  Techniques  for  preparing  limited 
English  proficient  individuals  for 
employment;  and 

(2)  Potential  to  increase  access  to 
vocational  education  for  limited  English 
proficient  individuals, 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  for 
an  effective  plan  of  management  thai 
ensures  proper  and  efficient 
administration  of  theproject. 
including — 

(1)  Qearly  defined  project  objectives 
that  relate  to  the  purpose  of  the 
Bilingual  Vocational  Instructor  Training 
Program; 

(2)  For  each  objective,  the  specific 
tasks  to  be  performed  in  order  to 
achieve  the  specified  project  objective; 
and 

(3)  How  the  applicant  plans  to  use  its 
resources  and  personnel  to  achieve  each 
objective. 

(d)  Key  personnel.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  director 
and  other  key  personnel  to  be  used  in 
the  project; 

^ii)  The  appropriateness  of  the  time 
tliat  each  person  referred  to  in 
paragraph  (d)(l)(i)  of  this  section  will 
commit  to  the  project;  and 

(iii)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  personnel 
will  be  selected  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
disability. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (d)(l)(i) 
of  this  section,  the  Secretary  considers— 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 

(li)  Experience  and  training  in  project 
management;  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 


(e)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  TTie  budget  is  sufficient  to  support 
the  proposed  project,  and  that  it 
represents  a  cost  effective  use  of 
Bilingual  Vocational  Instructor  Training 
Program  funds; 

(2)  Costs  are  necessary  and  reasonable 
in  relation  to  the  objectives  of  the 
proposed  project;  and 

(3)  The  facilities  that  the  applicant 
plans  to  use  are  adequate  for  the 
proposed  project. 

(fj  EvaJuation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  project's 
evaluation  plan,  including  the  extent  to 
which  the  plan — 

(1)  Is  clearly  explained  and 
appropriate  for  the  bilingual  vocational 
instructor  training  project; 

(2)  To  the  extent  possible,  is  objective 
and  will  produce  data  that  are 
quantifiable; 

(3)  Identifies  outcomes  of  the  project 
in  terms  of  enrollment,  completion  and 
after-training  work  commitments  of 
participants  by  sex,  racial  or  ethnic 
group,  and  by  level  and  kinds  of 
language  proficiency; 

(4)  Identifies  expected  learning  and 
skills  outcomes  for  participants  and 
how  those  outcomes  will  be  measured; 
and 

(5)  Includes  activities  during  the 
formative  stages  of  the  project  to  help 
guide  and  improve  the  project,  as  well 
as  a  summative  evaluation  that  includes 
recommendations  for  replicating  project 
activities  and  results. 

(g)  Dissemination  plan.  (20  points) 
The  Secretary  reviews  each  application 
to  determine  the  effectiveness  and 
efficiency  of  the  plan  to  disseminate 
information  about  the  project  an«l 
demonstrate  project  activities  and 
results,  including — 

(1)  High  quality  in  its  design  and 
procedures  for  evaluating  the 
effectiveness  of  the  dissemination  plan; 
and 

(2)  A  description  of  the  typos  of 
materials  the  applicant  plans  to  develop 
and  make  available  to  help  others 
replicate  project  activities,  and  the 
methods  to  be  used  to  make  the 
materials  available. 

Additional  Factors 

(a)  After  evaluating  the  applications 
according  to  the  selection  criteria  and 
consulting  with  the  appropriate  State 
board  established  under  section  111  of 
the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act,  the 
Secretary  determines  whether  the  most 
highly  rated  applications  are  equitably 


distributed  among  populations  of 
individuals  with  limited  English 
proficiency  within  the  affected  State, 
(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the — 

(1)  Equitable  distribution  of  assistance 
among  populations  of  individuals  with 
limited  English  proficiency  within  the 
affected  State;  or 

(2)  Geographical  distribution  of 
projects  funded  under  this  program. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
Stale  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
June  10. 1994  (59  FR  30214-30215). 

In  States  ihat  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  direi^tly 
to  the  Department. 

Any  Stele  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and'any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  dale 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.099,  U.S.  Department  of 
Education,  Room  6213, 600 
Independence  Avenue.  S.W., 
Washington.  D.C.  20202-0125. 

Proof  of  maihng  will  be  determined 
on  the  same  basis  as  appUcations  (see  34 
CFR  75.102),  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 


completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 
"  (i)Mail  the  original  and  six  copies  of 
the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center, 
Attention:  (CFDA»  84.099),  Washington, 
DC.  20202-4725;  or 

(2)  Hand  deliver  the  original  and  six 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.099).  Room 
#3633,  Regional  Office  Building  #3,  7th 
and  D Streets.  S.W.,  Washington,  DC. 
<- 20202-4725. 

(b)  An  appUcant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  maiUng 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (t)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  otTice. 

(2)  T+ie  Application  Control  Center  will 
mail  a  Grant  Application  Receipt  "^ 
Acknowledgemt-nl  loearh  -ipplicant.  If  an 


a|  iplicant  fails  to  receive  the  notincation  of 
a  iplication  receipt  within  15  days  from  the 
d  ite  of  mailing  the  application,  the  applicant 
s  lould  call  the  U.S.  Department  of  Education 
fi  ppUcation  Control  Center  at  (202)  708-* 
8  t93. 

(3)  The  applicant  must  indicate  on  the 
e  ivelope  and— if  not  provided  by  the 
C  epartment— in  Item  10  of  the  Application 
h  T  Federal  Assistance  (Standard  Form  424) 
tl  le  CFDA  number  of  the  competition  under 
V  hich  the  application  is  being  submitted. 

I  pplication  Instructions  and  Foims 

The  appendix  to  this  application  is 
c  ivided  into  six  parts,  plus  a  statement 
t  jgarding  estimated  public  reporting 
t  urden  and  various  assurances  and 
c  grtifications.  These  parts  and 
i  dditional  materials  are  organized  in  the 
s  ime  mamier  that  the  submitted 
i  pplication  should  be  organized.  The 

I  arts  and  additional  materials  are  as 
)llows: 

Part  I:  Application  for  Federal 
assistance  (Standard  Form  424  (Rev.  4- 
I  8))  and  instructions. 

Part  II:  Instructions  for  ED  Form  No. 
$24. 
Part  III:  Budget  Information  Non- 
onstruction  Programs  (ED  Form  No. 
i24). 
Part  IV:  Budget  Narrative. 
Part  V:  Program  Narrative. 
Part  VI:  Additional  Assurances  and 
Certifications: 
af  Assurances — Non-Construction 
rograms  (Standard  Form  424B). 

b.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
lesponsibility  Matters;  and  Drug-Free 
■Vorkplace  Requirements  (ED  80-00i3) 
md  Instructions. 

c.  Certification  Regarding  Debarment, 
suspension.  Ineligibility  and  Voluntary 
S.xclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 

;*o' 


Instructions.  (NOTE:  The  grantee  should     billing  code  4ooo-oi-p 


keep  this  form  on  file.  It  should  not  be 
transmitted  to  the  Department.) 

d.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
Instructions;  and  Disclosure  of  Lobbying 
ActivitieTs  Continuation  Sheet  (Standard 
Form  LLL-A.) 

All  forms  and  instructions  are 
included  as  Appendix  A  of  this  notice. 
Questions  and  answers  pertaining  to 
this  program  are  included,  as  Appendix 
B.  to  assist  potential  applicants. 

All  applicants  mast  submit  ONE  - 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances  and  SIX  copies  of  the 
application.  Please  mark  each 
application  as  original  or  copy.  Local  or 
State  agencies  may  choose  to  submit 
two  copies  with  the  original.  No  grant 
may  be  awarded  unless  a  complete 
application  form  has  been  rec?;  ^ed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Towsner.  Special  Programs 
Branch.  Division  of  National  Programs. 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W.  (Room  4512,  Mary  E.  Switzer 
Building),  Washington,  D.C.  20202- 
7242.  Telephone  (202)  205-5864. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Program  Authorit)-:  20  U.S.C.  2441(h). 

Dated:  October  21. 1994. 

Augusta  Souza  Kappncr. 

Asfsistant  Secretary:  Office  of  Vocational  and 
Adult  Education. 
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Training  Pro;>ran 
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Sun  Oil* 


Ending  0«ia 
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II.  ocscwmvf  nru  o»  t*w\.KiMn  mxct: 


»4  COWOWCSSIOWAt  ottTwcn  » 


a.  Applicant 


a   Fadarai 


b    Applicant 


c  Staia 


d  Local 


•  Ottiar 


•    Program  incoma 


g  TOTAL 


.00 


.00 


M 


.00 


.00 


b  Proiaci 
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INSTRUCTIONS  FOR  THE  SF  424 


5  9 


This  is  a  standard  form  used  by  applicants  as 
for  Federal  assistance.  It  will  be  used  by 
established  a  review  and  comment  procedure 
to  be  included  in  their  process,  have  been  Kiveh 


ISS 


Item: 
I. 
2. 


Entry: 


required  faceshect  fer  preapplications  and  applicatioiis  submitted 
Fedei^al  agencies  to  obtain  applicant  certificatieo  that  States  which  have 
i  response  to  Executive  Order  12372  and  have  selected  the  program 
an  opportunity  to  review  the  applicant's  submission. 

Item: 


ni 


Self-explanatory. 

Date  application  submitted  to  Federal 
State  if  appHeable)  it  applicant's  contro 
(if  applicable). 


3.    State  use  only  (if  applicable). 


6 


8. 


9. 


10. 


11. 


(or 
number 


a  :ency 


If  this  application  is  to  continue  or  rfevise  an 
existing  award,  eotv  present  Federal  J  dentifier 
nimiber.  If  for  a  new  project,  leave  blank 

Legal  name  of  applicant,  name  of  )rimary 
organizational  unit  which  will  under  ake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  relate(  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Servk  e. 

7.    Enter  the  appropriate  letter  in  t|e  space 
provided. 


Check  appropriate  box  and  enter  ap  >ropriate 
Ietter(s)  in  the  space(s)  provided: 

^"New*  means  a  new  assistance  a  wan  . 

—Continuation"  means  an  extension  f  t  an 
additional  funding/budget  period  fori  t  project 
with  a  projected  completion  date. 

— >  "Revision"  means  any  change  in  the  I  ederal 
Government's  financial  obligation  or 
'contingent  Kability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  asi  istance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  >  asistance 
number  and  title  of  the  program  UM  er  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  yon  ihould 
append  aa  explanation  on  a  separati 
appropriate  (c.g.,  construction  or  real 


projects),  attach  a  map  ahowing  projec  '•  locatioR. 


For  preapplications,  uae  a  aeparata 


provide  a  summary  description  of  this  p  reject 


eaUNG  CODE  4M«-M-C 


If 

property 


ftheet  to 


Entry: 

12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 


14. 


IS. 


16 


List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  mi  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

Applicants  should  contact  the  Sute  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
aubject  to  the  State  intergovernmental  review 


17. 


18. 


This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
fart  of  the  application.) 
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Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  vary  from  13 
to  22  hours  per  response,  with  an  average  of   ' 
17.5  hours,  including  the  time  for  reviewing 
jnstnictions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to  the 
U.S.  Department  of  Education,  Information 
Management  and  Compliance  Division. 
Washington,  DC.  20202-4651;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  1875-0102.  Washington 
D.C.  20503. 

Instructions  for  tD  Form  No,  524 

General  Instructions 

This  form  is  used  to  apply  to  individual 
U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise, 
provide  the  same  budget  information  for  each 
year  of  the  multi-year  funding  request.  Pay 
attention  to  applicable  program  .<!pecirK: 
instructions,  if  attached. 

Section  A — Budget  Summary.  U.S.' 
Department  of  Education  Funds 

Ail  applicants  must  complete  Section  A 
and  provide  a  b.'^akdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 


Lines  1-11,  columns  (aHe); 
For  each  project  year  for  which  funding  is 
requested,  show  the  total  amount 
requested  for  each  applicable  budget 
category. 
Lines  1-11,  column  (f): 

Show  the  multi-year  total  for  each  budget 
•     category.  If  funding  is  requested  for  only 
one  project  year,  leave  this  column 
blank. 
Line  12,  columns  (aHe): 
Show  the  total  budget  request  for  each 
project  year  for  whic  h  funding  is 
requested. 
Line  12,  column  (f): 
Show  the  total  amount  requested  for  all 
project  years.  If  funding  is  requested  for 
only  one  year,  leave  thfs  space  blank. 

Section  B — Budget  Summary.  Son-Federal 
Funds 

If  you  are  required  to  provide  or  volunteer 
to  provide  matching  funds  or  other  non- 
Federal  resources  to  the  project,  these  should 
be  shown  for  each  applicable  budget  (;ategor> 
on  lines  1-11  of  Section  B 
Lines  l-ll,  columns  (aHe): 
For  each  project  year  for  which  male  hing 
funds  or  other  contributions  are 
provided,  show  the  total  contribution  for 
each  applicable  budget  (si»-porv 
Linos  1-11.  column  (fl: 


Show  the  multi-year  total  for  each  budget 
category.  If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this 
column  blank. 
Line  12.  columns  (aHe): 

Show  the  total  matching  or  other 
contribution  for  each  project  year 
Line  12,  column  (f): 

Show  the  total  amount  to  be  contributed 
for  all  years  of  the  multi  year  projett.  If 
non-Federal  contributions  are  provided 
for  only  one  year,  leave  this  spac«  blank. 

Section  C— Other  Budget  Information.  Pov 
attention  to  Applicable  Program  Specific 
Instructions.  If  Attached 

1.  Provide  an  itemized  budget  breakdown: 
by  project  year,  for  each  budget  category 
listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  Ihi- 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in 
effect  during  the  funding  period.  In  addition, 
enter  the  e.stimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  lolbl 
indirect  expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  sre 

<  alculated. 

4.  Provide  other  explanations  or « umrrj«'ijls 
you  deem  nei.cssarj'. 
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Instructions  for  Part  IV— Budget  Narrative 

The  budget  narrative  should  explain, 
justify,  and.  if  needed,  clarify  your  budget 
summary >For  each  line  item  (personnel, 
fringe  benefiu,  travel,  etc.)  in  your  budget, 
explain  why  it  is  there  and  how  you 
computed  the  costs. 

Please  limit  this  section  to  no  more  than 
five  pages.  Be  sure  that  each  page  of  your 
application  is  numbered  consecutively. 

Explanation  of  Budget  Categories 

1.  Personnel:  Show  salaries-to  be  paid  to 
project  personnel. 

2.  Fringe  Benefits:  Indicate  the  rate  and 
amount  of  fringe  benefits. 

3.  Tmvel:  Indicate  the  amount  requested  . 
for  both  inter-  and  intra-State  travel  of  project 
staff.  Include  funds  for  aUeast  one  trip  for 
two  people  to  attend  a  project  director's 
meetmg  in  Washington,  D.C. 

4.  Equipment:  Indicate  the  cost  of  non- 
expendable personal  property  that  has  a 
useful  life  of  more  than  one  year  and  a  cost 
of  S300  or  more  per  unit  ($5,000  or  more  if 
State.  Local  or  Tribal  Government). 

5.  Supp/ies:  include  the  cost  of  consumable 
supplies  and  materials  to  be  used  during  the 
project. 

6.  Contractual:  Show  the  amount  to  be 
used  fori  1)  Procurement  contracts  (except    - 
those  which  belong  on  other  lines  such  as 
supplies  and  equipment;  and  (2)  sub- 
contracts. 

7.  Constniction:  NOT  ALLOWABLE. 

8.  Other:  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1  through  7  above, 
including  consultants. 

9.  Total.  Direct  Cost:  Show  the  total  for 
'.ines  \  through  8. 

10.  Indirect  Costs:  Indicate  the  rate  and 
amount  of  indirect  costs.  NOTE:  For  training 
grants,  the  indirect  cost  rate  cannot  exceed 
8%. 

I ! .  Training/Stipend  Cost:  (if  dllowablel 


12.  TOTAL,  Federal  Funds  Requested: 
5  ow  total  for  lines  9  through  11. 

C  ist  Sharing 

Indicate  the  actual  rate  and  amount  of  cost 
;l  aring  when  there  is  a  cost  sharing 
re  }uirement.  If  cost  sharing  is  required  hy 
pi  ogram  regulations,  the  local  share  required 
re  Fers  to  a  percentage  of  Total  Project  Cost. 

t  of  Federal  funds. 

Ii  structions  for  Part  V — Program  Narrative 

The  program  narrative  '.vill  comprise  the 
-la  -gest  portion  of  your  application.  This  part 
is  where  you  spell  out  the  who,  what,  when, 
M  tere.  why,  and  how  of  your  proposed 
p  oject. 

Although  you  will  not  have  a  form  to  fill 

t  for  ybv.r  r.-'.'-rative.  thSre  is  a  format.  This 
fdrmat  is  tho  st  iection  criteria.  Because  your 

iplication  will  be  reviewed  and  rated  by  a 
n  view  panel  on  the  basis  of  the  selection 
CI  iteria,  your  narrative  should  follow  the 
older  and  format  of  the  criteria. 

Before  preparing  your  application,  you 

lould  carefully  read  the  legislation  and 
r(  gulations  of  the  program,  eligibility 
n  quirements,  information  on  any  priority  set 
h  I  the  Secretary,  and  the  selection  criteria  for 

is  competition. 

Your  program  narrative  should  be  clear, 
cfcncise,  and  to  the  point.  Begin  the  narrative 
V  ith  a  one  page  abstract  or  summary  of  your 
p  -oposed  project.  Then  describe  the  project 
i    detail,  addressing  each  selection  criterion 
i  1  order. 

The  Secretar}'  stronglysuggests  that  the 
^plicant  limit  the  prosram  narrative  to  no 
r  ore  than  40  double-spaced,  typed  pages  (on 
c  le  side  only),  although  the  Secretary  will 
c  insider  applications  of  greater  length.  Be 
a  ire  to  number  consecutively  ALL  pages  in 
\  3ur  application. 

You  may  include  supporting 
c  ocumentation  as  appendices.  Be  sure  that 

is  material  is  concise  and  portineiU  to  this 


program  competition  and  is  numbered 
consecutively. 

Applicants  are  advised  that:  (a)  The 
Department  considers  only  information 
contained  in  the  application  in  ranking 
applications  for  funding  consideration. 
Letters  of  support  sent  separately  from  the 
formal  application  package  are  not 
considered  in  the  review  by  the  technical 
review  panels.  (34  CFR  75.21") 

(b)  The  technical  review  panel  evaluates 
each  application  solely  on  the  basis  of  the 
established  technical  review  criteria.  Letters 
of  supf)ort  contained  in  the  application  will 
strengthen  the  application  only  insofar  as 
they  contain  commitments  that  pertain  to  the 
established  technical  review  criteria,  such  as 
commitment  and  resources. 

Additional  Materials 

Instructions  for  Estimated  Public  Reporting 
Burden 

Under  terms  of  the  Paperwork  Reduction 
Act  of  1980,  as  amended,  and  the  regulations 
implementing  that  Act,  the  Department  of 
Education  invites  comment  on  the  public 
reporting  burden  in  this  collection  of 
information.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  90  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
You  may  send  com.ments  rega.rding  this 
burden  to  the  U.S.  Department  of  Education. 
Infonnation  Management  and  Compliance 
Division,  Washington,  DC  20202-4651;  and 
to  the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project.  OMB  1830- 
0013.  Washington.  DC  20503.  (Infonnation 
collection  approved  under  O.MB  control 
.   number  1830-0013.  Expiration  datfe:  2/28/ 
95.) 
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Note: 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Ctruin  of  thMc  •ouruers  may  not  be  .ppliabie  to  you,  project  or  profrtm.  If  you  have  eueniofu 
pltttt mntaet the ewardisf  ifency.  Further. certain  Feder.1  .wmnlinf ^^e, BaVwq5« S!^!^ 
to  certify  to  additional  aaauranees.  If  such  is  the  case,  you  will  be  notSed/^        ^       ■PP»>e«nts 

As  the  duly  authorited  repreaentatire  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  lefftl  authority  to  apply  for  Federal 
sssistanc*.  and  the  iaatttutioaal,  managerial  and 
financial  capability  (including  funda  sufficient  to 
pay  the  non-Federal  share  of  project  cosu)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  projeet  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorised  representative. 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award: 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  sppearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  Initiate  and  complete  the  work  within  the 
applicable  time  frame  ailer  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  81  4728-4763) 
relsting  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
Hmited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendmenu  of  1972,  as 
amended  (20  U.S.C.  SS  168M683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U  S.C.  S  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U.S.C  §5  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


8. 


(e)  the  Oniff  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiserinunatien  en  the  baais  of  drug  abuse  tt) 
the  Comprehensive  Alcnhel  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended.  relaUng  to 
nondiscrimination  en  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  ||  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd4  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drag  abuae  patient  reeordr,  (h)  Title 
VIII  of  the  Civil  Righu  Act  of  1968  (42  U.S.C.  I 
3601  et  seq.).  as  amended.  relaUng  to  non- 
discrimination  in  the  sale,  rental  or  finanang  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  speofic  sututc<s)  under  which 
application  for  Federal  assistance  is  hmn^  made: 
and    (j)    the   requirements   of  any   other 
nondiscriminatbn  statate(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  alreedy  complied,  with  the 
requiremenu  of  Titles  U  and  in  of  the  Unifbrm 
Relocation  AssisUnce  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  tf 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requiremenu  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  coi^piy  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  iS  1S01-1S08 and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  SI  276a  to  276a- 
7),  the  Copeiand  Act  (40  U.S.C.  i  276c  and  18 
U.S.C.  S§  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  §S  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  tpplioble,  with  flooc  insurance 
purchase  requirements  of  Section  IC  2(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (1  .L.  93-234) 
which  requires  recipients  in  a  special  t  ood  hazard 
area  to  participate  in  the  program  and  o  purchase 
flood  insurance  i£  the  total  cost  of  insurable 
construction  and  acquiiition  is  1 10.000  ir  more. 

11.  Will  comply  «rith  environmental  stanc  ards  which 
may  be  prescribed  pursuant  to  the  fo  lowing:  (a) 
institution  of  environmental  qualiky  control 
measures  under  the  National  Envi  'onmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  HSU;  (b)  notiHcation  of  violating 
facilities  pursuant  to  EO  11738;  (c)  pnotection  of 
wetlands  pursuant  to  EO  11990;  (d)  evkiuation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consis  ency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  M(  nagement 
Act  of  1972  (16  U.SC.  S§  1451  et  seq  ):  (0 
conformity  of  Federal  actions  to  State  Clear  Air) 
Impiemenution  Plans  under  Section  1'  6(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (4  I  U.SC.  S 
7401  et  seq):  (g)  protection  of  undergrovj  nd  sources 
of  drinking  water  under  the  Safe  Drinl  ing  Water 
Act  of  1974.  as  amended.  (P.L.  93-521 );  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amepded.  (PL. 
93-205). 


12.  Wiircomply  with  the  Wild  and  Scenic 
of  1968  (16  use.  §}  1271  et  seq.) 
protecting  components  or  potential 
the  national  wild  and  scenic  rivers  systein 


livers  Act 

'elated  to 

of 


con  ponents ' 


CSA^oPE  OF  AUTHOBIZEO  CERTIFYING  OfflCAl 


APP'.  CANT  OPGANiZATiON 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470).  EO  11593  (identineation  and 
protection  of  historic  properties),  and  the 

-  Archaeological  and  Historic  Preservation  Act  of 
1974(16U.S.C.469aletseq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Aaimal  Welfare 
Act  of  1966  (P.L  89-544.  as  amended.  7  U.SC. 
2131  et  seq.)  pertaining  to  the  care,  handling  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  SS  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  Tmancial 
and  compliance  audits  in  accordance. with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


TITLE 


OATE  SUBh^iTTED 


SF  4248    14-861  &Kt 
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^I'^^^^nu^^^l'^^o  \0«»^NG;  DEBARMENT.SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

pn)VKle,  for  compliance  whhcerttotion  m,uim„«nt^^ 

•Government-wide  Debannem  and  SuspensKm  (Nonp»t)cunffl>mt)aml  c2^«!)l  ^S^?**"  ■  *"  ^^*>^t'"^  34  CFR  Part  85. 

(Grants)."  The  certificaUonf  thai)  be  treaW  asa  nuS^^S^uuS  S^S^^C!^!  R«quimnent»for  Dru«-FfBe  Workplace 

orEducationdeteTmine5toawardtl«cove,St,SSS!i;;^SroT^^v^SJ^ 


1.  LOBBYING 

As  required  by  Section  1 352.  Title  31  of  the  US  Code  and 
implemented  at  34  CFR  Part  82.  for  persons  entering  into  a 
grant  or  cooperative  aereement  over  $100,000,  as  d&ned  at  34 
era  Part  82.  Sections  82.105  and  82.110,  the  appUcant  certifies 

(a)  No  Federal  appropriated  funds  have  been  paid  or  wiU  be 
p«d,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influenang  or  attempting  to  influence  an  of  ficer  or  employee 
of  any  agency,  a  Member  of  Conpess,  an  officer  or  employee 
of  congress,  or  an  employee  of  a  Member  of  Congress  m 
connection  with  the  maldng  of  any  Federal  grant,  the  entering 
mto  of  any  cooperative  agreement,  and  the  extension, 
omtinuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(WIf  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  empteyee  of  any  agency  a 
Member  of  Congress,  an  officer  or  employee  of  Congr^,  or  an 
onployee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  ooopentive  agreement,  the  undersigned  shall 
complete  and  submit  Sundardf  Form  -  LLL,  'Diaclosure  Form 
to  Report  Lobbying,"  in  accordance  with  its  instniaions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  mcluded  in  the  award  documents  for  all 
subawards  at  all  tiers  (Including  subgrants,  contracts  under 
grantt  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpients  shall  certify  and  disclose  accotdingly 


1  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Oder  12549.  Debarment  and 
Suspension,  and  impkmentad  at  34  CFR  Pan  85.  for 
prospective  panidMnts  in  orlmaiy  covered  truisactions,  as 
defined  at  34  CFR  Part  85.  Sections  85.105  and  85.1 10  - 

A.  The  appUcant  certifies  that  It  and  its  principals: 

(a)  Are  not  presently  debaned.  su^iended.  pnmosed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this 
application  been  convicted  of  or  had  a  ovil  judgment  reitdeied 
against  them  for  commission  of  fraud  or  a  crinunal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal.  Sute,  or  local)  transaction  or  contrea  under 
a  public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  mai&g  false 
sutements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  oiminally  or 
civillv  charged  by  a  govcrmnental  entity  (Federal,  Sute.  or 
local)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (l)(b)  of  this  certification;  and 


(d)  Have  not  within  a  thrae-ycar  period  preceding  this 
application  had  one  or  more  public  transactions  (Federal  Sute 
or  locaD  tenninated  for  cause  or  default;  and 

B.  Wha«  the  applicant  is  tmable  to  certify  ID  any  of  the 
statements  in  this  certification,  he  or  the  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implrajented  at3«  CFRT>art  85,  Subpart  F,  for  granted,  as 
defined  at  34  CFR  Part  85,  Sections  k!605  and  BAIO - 

A.  The  applicant  certifies  that  it  MTill  or  will  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
unUwful  manufacture,  distribution,  dispensing,  poMession  or 
use  of  a  controlled  substance  is  prohibited  in  the  mntee's  ' 
workplace  and  specifying  the  actions  that  wiU  be  oken  aminst 
empteyees  for  vioUtion  of  such  prohibition; 

(b)  Esttblishihg  an  on-going  drug-free  awareness  pnMtram  to 
mform  employees  about-  "^  ^^ 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-6«e  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  impos«l  upon  empk>y«es  for 
drug  abuse  violations  occurring  m  the  workplace; 

(c)  Making  it  a  requirement  that  aKh  empkwee  to  be  engaged 

m  the  perfennanoe  of  the  grant  be  given  a  copy  0*  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statcmcRt  required  by 
paragraph  (a)  that,  at  a  condition  of  cmpioyaMnt  under  the 
grant,  the  employee  will- 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  ouninal  drug  statute  occurring  in  tte  workplace 
no  later  than  five  calendar  days  after  such  conviction; 

te)  Notifying  the  agency,  in  writing  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dK2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice,  including  position  title,  to:  Director,  Crania  and 
Contracts  Service.  US.  Department  of  Education,  400 
Maryland  Avenue.  S.W.  (Room  31 2i  CSA  Regional  Office 
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Building  No.  3),  Washington.  DC  20202-4571 .  Notice  ihall  in- 
clude the  identification  numbers)  of  each  affiected  gratit; 

(f)  Taking  one  of  the  following  actions,  %vithin  30  ralwitlar  days 
of  receiving  notice  under  subparagraph  (dX2J,  with  re  ipect  to 
any  employee  wKo  is  ao  convKlea-^ 

(I )  Taking  appropriate  personnel  action  against  such  i 
employee,  up  to  and  including  tenninati(»,  consistent  with  the 
rcquiremenu  of  the  Rehabilita^n  Act  of  1973,  as  amc^ed;  or 


ma 
for 

m/brce- 


(2)  Reouiring  such  empk>yee  to  participate  satis£ictor  ly  _. 
drug  abuse  assistance  or  rehabilitation  program  appn  ved 
such  purposes  by  a  Federal.  Sute,  or  local  health,  la w  ^n/b 
ment,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  i  drug- 
free  workplace  through  implementation  td  paragraph  i  (a), 
(b),(c),(dUe),»nd(/r  ^ 


B.  The  grantee  may  insert  in  the  space  provided  bdoi^  the 
site<f)  for  the  peifbnnanoeo^  work  done  in  connactioi^itrith  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  sta4,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
impiemented  at  34  CTKPait  85,  Subpan  F.  for  grantees.  a» 
defined  at  34  CFR  Pan  85.  Sections  85iOS  and  85.610 - 

A.  As  a  condition  of  the  grant.  I  cenify  that  I  will  not  engage 
in  the  unlawful  manufacture,  distribution,  dispensing,  pos- 
session, or  use  of  ^controlled  subsunoe  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  aaivity, 
I  will  report  the  conviaion,  in  whtine,  within  fO  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  G>ntracts 
Seivioe,  MS.  Department  of  Education.  400  Maryland 
Avenue,  S.W.  (Room  3124.  CSA  Regional  Office  Building 
No.  3),  Washington,  DC  20202-4571 .  Notice  shaU  indude 
the  identification  number<s)  of  each  affected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  ic^tiHed 
here. 


As  the  duly  authorized  representative  of  the  appticani 


'^AMEOFAPPUCA^r^ 


I  hereby  certify  that  the  applicant  wiD  comply  *vith  the  above  ceitificatwns. 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


»RINrrED  NAME  ANDTTTLE  OF  AUTHORIZEO  REtRESENrrAllVE 


SIGNATURE 


DATE 


ED8(M)013. 6/90  (Replaces  ED  8^0008. 12/89;  ED  R>}m  CCSO08.  (REV.  12/88);  ED  800010, 5/90;  and  ED8&O011. 5/90.  whichare 
OMoiete) 
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Certification  Regarding  Debarment,  Susnension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


iT^o^^*^*^""  "  reguired  by  the  Departnent  of  Education  regulations  implementing  Executive  Order 
1^9,  Debarment  an<f  Suspension,  34  CFR  Part  85,  for  aU  lower  Qer  transactions  meeting  the  threshold 
and  Uer  requirements  stated  at  Section  85.1 10.  * 

Instnctions  for  Certification 


1.  By  sipung  and  submitting  this  proposal,  the 
prospecnvelower  tier  partiapant  is  providing  the 
ceniiication  set  out  t>erow. 

2.  The  certification  in  this  clause  is  a  material 
representation  of  tact  upon  which  reliance  was  placed 
^h«ithis  transaction  was  eittered  into,  if  it  is  later 
determined  that  theptospecbve  lower  tier  participant 
knowingly  renderea  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the  Fedetal 
Government,  the  department  or  agency  w\ii\  which 
this  transaction  originated  may  pursue'  available 
remedies,  including  suspension  and /or  debarment. 

3.  The  prospeOTve  lower  tier  participant  shall  provide 
immediate  written  notice  to  tne  penon  to  which  this 
proposal  is  submitted  if  at  anv  time  the  prospective 
lower  tier  participant  learns  that  its  cenificauon  was 
WToneous  when  sulKnitted  or  has  beoome  erroneoxis 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,"  "debarred," 
suspended,"JTneligible."  "lower  tier  covered 

transaction.]!  ||P*rtiapant,"  "person,"  "primary  covered 
transaction."  principal,"  "proposai"  and  "voluntarilv 
excluded,"  as  used  in  this  clause,  have  the  meanings' 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementing  Executive  Order  12549.  You  mav 
oonua  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those  reguJations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shaJl  not 
knowingly  enter  into  any  tower  tier  covered 
transaction  with  a  person  who  is  dritarred,  - 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  paniapanon  in  this  covered 
transaction,  unless  authorized  by  the  department  or 
agency  with  which  this  transaaion  onginated. 


6.  The  prospective  lower  tier  partiduant  furtho' 
agrees  oy  submittine  this  proposai  that  it  will 
indude  the  clause  uued  "Certification  Rennlinz 
D^annent  Suspension,  Ineligibility,  andvoluntary 
Exclusion— Lower  Tier  Covered  Transactions," 
without  modification,  in  all  lower  tier  vjvvsvi 
transactions  ard  ir.  ail  solicitations  for  lower  tier 
covered  transacticns. 

7.  A  partidjoant  in  a  covered  transaction  may  Tf\y 
upon  a  certincaQon  of  a  prospeoive  partidpant  in  a 
lower  tier  covered  transaaion  that  it  is  not 
d^arred,  suspended,  ineligible,  or  voluntarily 
eaduded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
mrtidpant  may  dedde  the  method  and  frequency 
by  which  it  determines  the  eligibilitv  of  its 
prindpals.  Each  partidoant  may,  but  is  not 
required  to,  checJc  the  Monprociirement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  esublishment  ofa  system  of 
records  in  order  to  render  in  good  fatth  the 
certification  required  by  this  clause.  Hie  knowledge 
and  information  of  a  partidpant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  into  a  k>wer 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily 
exduded  from  panidpation  in  this  transaction,  in 
addition  to  other  ronedies  available  to  the  Federal 
Government,  the  department  or  agency  widi  which 
this  transaction  onginated  may  pursue  available 
remedies,  induding  suspension  and /or  debarment. 


Certification 
(1) 


(2) 


The  prospective  lower  tier  partiapant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
pnnapaTs  are  presently  debarrt?d,  suspended,  proposed  for  debarment,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal  department  or  agency. 

Where  the  prospective  lower  tier  partidpant  is  unable  to  certify  to  any  of  the  sutements  in  this 
certification,  such  prospective  participant  shall  attach  an  explanation  to  this  proposal. 


NAME  OF  APPLICANT 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TTTLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0014, 9/90  (Replaces  CCS-009  (REV.  12/88).  which  is  obsolete) 


54110 


Federal  Regbter  /  VoL 


DISaOSURE 


OF  LOBCYING  ACTIVmES 


AMiwadbfOMS 


Comphte  Ms  fona  to  difci  Me  lobbying  actMtiet  pumura  to  31 U3^  13S2 
(Sec  fcwciie  (or  public  bwdeii  dndosurcL 


1.    Tirpcoi  Federal  Action: 
f~~j  «.  contract 


b.  grant 

c.  cooperative  agreemer* 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


X    Slatuiol  Federal  Actiow 

I     I  4  bid/olfef/application 
*— '  I.MtiaiaMfwd 
( .  post-award 


4.    Name  and  Address  of  Rcportiai  Entily: 


Q    Prime 


a    Subawardee 

Mer  «  jr  JBUDI  IK 


Co«grt>tiowal  District  Hknomm: 


fi.     Federal  Dcpartmcnt/AgeiKy: 


•.     Federal  Action  Number,  if  knowtn 


10.  a.  Name  and  Address  of  Lobbying  Eadty 
((/  individual,  last  name,  fintnanf.  AW: 


1 1.  Amount  of  Payment  (checli  all  that  tftf^. 

$      .   "•   '  a  actual       a  planned 


WtMitCon  wunwn  gxeWi)  Sf-UX-A.  tl  ntctiitrvt 


12.  Form  of  Payment  (check  ail  that  apptyii 
O    a.  cash 
a    b.  in-kind  spedfy:  nature  ___^__ 

vAie    


14.  Brief  Description  of  Services  Performed  or  to 
or  Membcrts)  contacted,  for  PaynMnt  Indicate  I 


IS.  ContiMMiion  SkccMs)  SF4U-A  attached: 


It. 


MC— mMMHHiirtimiillilll    giWiiwafMiiMiip 
It  U.kC  UU  INI  MaiMHa  mm  k* 


>  Aifl  a>  MhlKl  !•  •  CM  p«HMr  if  mi 


IMJOOMItfllMI 


^fadeeiiUMOnlr 


X    ncpofft  Types 

□  a.  fnMd  filing 
b.  mMcfial  dunge 

For  Material  Change  Only: 

year quarter 

date  of  last  report  


S.    N  teporting  Entity  in  No.  4  ii  Subawardce.  Enter  Name 
and  Address  of  Prime: 


Congressional  District  if  known: 


7.    Federal  Program  Name'DesciipliMi: 


CFDA  Number,  if  applicable: 


S.    Award  Amount  if  known: 
% 


b.  lo^viduals  Performing  Services  (including  address  if 
different  from  No.  lOaJ 
(last  namer^tirst  name.  Miy. 


13.  Type  of  Payment  (check  all  that  appfyi: 

O  a.  retainer 

Q  b.  one-time  fee 

Q  c  commission 

□  d.  contingent  fee 

Q  e.  deferred 

Q  f.  other;  specify:  _^^____^_^^ 


ye  Performed  and  Datefs)  of  Service,  including  officeHsl,  employee<s). 
■^  -  Item  11:  ^^' 


tttath  CPU  iwMttion  StmtMtt  SHU^  Untmnm^ 


CI  Yes  a  No 


I 


use 

•Mlm 


S%natitfc: 


ritle 


Telephone  No;. 


Date:, 
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DISCLOSURE  OF  LOBBYING  ACnvmES 
CONTINUATION  SHEET 


AwraMdkyOMS 


Kepottmg  Entilys 
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This  d<tdosure  fonn  «)ull  be  completed  by  the 
Initiation  or  receipt  of  a  coweicd  Fedeni  action, 
section  1352.  The  filing  of  a  fonn  ft  lequiicd  for  e 
influencing  or  attempting  to  influence  an  officer 
employee  of  Congress,  or  an  employee  of  a 
SF.Ui-A  Gbntfnuatlon  Sheet  for  additional  infomi^tk>n 
apply  for  both  the  initial  filing  and  material  change  kr 
Management  andBudget  for  additional  InfonnatJoi  i. 


.  cntfly.  whctfier  subanvafdee  or  prime  Federal  recipient,  at  the 

IT  a  material  change  to  •  prcvioas  fiUng,  pwsuant  to  title  31  VS.C 

rh  payment  or  amcmcnt  to  make  payment  to  any  lobbying  entity  for 

or  emple^  of  any  agency,  a  Member  of  Congress,  an  officer  or 

of  Congrett  in  connection  with  a  cowered  Federal  action.  Use  the 

'in  the  space  on  the  fomi  is  inadequate.  Complete  ail  items  that 

■^cpo**.  Reierto  the  implementirtg  guidance  publithed  by  the  Office  of 


ISS 


1.  Identify  the  type  of  covered  Fedeni  action  1  n  whidi  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  coveted  Federal  action. 

2.  Identify  the  sutus  of  the  cevcied  Federal 

1  Identify  the  appropriate  ciassificatioa  of  this 
bifomtation  previously  reported,  enter  the  y 
previously  submitted  report  by  this 


report.  If  this  Is  a  foUowup  report  caused  by  a  material  change  to  the 
I  IT  and  quarter  in  which  the  change  occurred.  Enter  the  date  ol  the  last 
reporting  entity  for  this  covered  Federal  action. 


4.  Enter  the  full  name,  address,  city,  sute  . 
Itnewm.  Check  the  appropriate  dastification 
or  subaward  redptenL  Identify  the  tier  of 
Subiwards  tndude  but  are  not  limited  to 


aril 


tie 


If  the  organization  filing  the  report  in  item  4 
s'p  code  of  the  prime  Federal  ledpient 


t.  Enter  the  name  of  tt>e  Federal  agency  makiijg 
level  below  agetKy  name,  if  btown.  For 


exain 


Enter  the  Federal  program  ruirte  or 
Catalog  of  Federal  Domestic  Assistance 
contmitments. 


(b)Enter  she  full  names  of  the  individuakt) 
Enter  Last  Name,  First  Name,  and  Midde 


OF  SF411,  DISCLOSURE  OF  LOBBYING  AdlYITIES 


:tip  code  of  the  reporting  entity.  Indude  Congressional  District  if 
the  reporting  entity  that  designates  if  It  is,  or  expects  to  be,  a  prime 
sutiawardee,  e.g,  the  first  subawardee  of  ihe  prime  is  the  l$t  tier, 
ntracts.  subgrants  and  contract  awards  under  grants. 

hecks  "Subawardee".  then  enter  the  full  name,  address,  dty.  state  and 
lnd(4de  Congressional  District.  If  knovMi. 


sub  uintracts.  I 


,  the  award  orloan  csmntitment.  iitdude  at  least  orte  organizational 
pie.  Department  of  Transportation.  United  Sutes  Coast  Guard. 

descrip^n  for  the  covered  Federal  action  (item  1).   If  known,  enter  the  full 
(PDA)  number  for  grants,  cooperative  agreemenu,  loans,  and  loan 


t.  Enter  ^."^wt  appropriate  Federal  Identify  ng  number  available  for  the  Federal  action  identified  In  item  1  <e.g. 
Request  for  Proposal  (RFP)  number;  inviutJ  >n  for  Bid  (IFB)  number;  gram  announcement  number  the  contract. 
I^t  or  •o*n.**«'^  nuj^'ber  the  appiicati<  tvproposal  control  number  assigned  by  dte  Federal  agency).  Indude 
prefixes,  c.g«   Rrr-OE'90^1." 

'■  m1!^T!!^J,*^k  «*»??*««  *«• »« » '>?«*»  "Mrt*  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amountof  the  awani/toan  commtttm  nt  for  the  prime  entity  identified  In  item  4  or  S. 


performing  services,  and  indude  fvU  address  H  Afferent  from  10  <a». 


Initial  (Ml) 


£hfcL£^J^SS^i  J^  «7^*^"T.5SL*'I!"*°~*^  «i5»ected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
rfi2^trr.^.iir^  ?i  L'*^"'*  ^^^^  psyinwn  has  been  made  (actual)  or  wiU  be  i^de  (planned).  Chedi 
to benude  '     *  "^**"    '^'*  "''^  **"*'  ***  cumulative  amount  of  payment  made  or  planned 

^^  2!^^  I!SS!2*^*  ^^^\S^,!!^  t!"  **  •»**'•  "  !»»««« ••  "«<*•  «»w>ugh  an  inland  contribution, 
specify  the  nature  and  value  of  the  m-Und  f  lyment. 

13.  Check  the  appn>priatebox(es).  Oteck  aB  b(  ocs  that  apply.  If  other,  specify  nstiire. 

^*    SSt*JSr5!?w^"!**^  desoiption  jfdte  services  that  the  lobbyiit  has  perfonned,  or  wiH  be  expected  to 


IS. 


^^*i^  ^^L^Zm,  f:^ZLrZi^r',Jz:  T^  "rr^  r"  P»«P*«»»»V  •»»  *«•»«  setivity,  not  Km  time  spent  in 
^a,^^J7iJS^J?^!itJ^  ^  **  Federal  offidaKs)  or  employee(s)  conucted  ^  the  «rffe«t(s). 
cmp<oyee(s),  or  Memt>er(s)  of  Congress  ttui  were  contacted. 

Oteck  whether  or  not  a  SF-UX-A  Continuad  m  Shcct(s)  is  attached. 


It.  The  certifying  official  sfult  sign  and  date  dM 


Public  npenmg  bwdm  lor  tfM  coHccilvi  a< 
ImoucaarM.  Marchmg  nnang  dau  towcct, 
MomuMN.  Send  canrnaMi  n^ardifw  tfM  I 
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fonn.  print  MsAicr  name,  tide,  and  telephone  number. 
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«>  Momuaon,  including  MineitMm 
(03«a00H).  Wattw^tan.  O.C.  20S03 
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Appendix  B 

Potential  applicants  frequently  direct 
questions  to  ofiicials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative  regulations 
governing  various  direct  grant  programs.  To 
assist  potential  applicants  the  Department 
has  assembled  the  following  most  commonly 
asked  questions. 

Q.  C^an  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed  only 
under  extraordinary  circumstances  Any 
change  must  be  announced  in  the  Federal 
Register  and  apply  to  all  applications. 
Waivers  for  individual  applications  cannot 
be  granted  regardless  of  the  circumstances. 

Q.  How  many  copies  of  the  application 
should  I  submit  and  must  they  be  bound? 

A.  Our  new  policy  calls  for  an  original  and 
six  copies  to  be  submitted.  The  binding  of 
applications  is  optional. 

Q.  May  we  use  this  same  application  to 
compete  for  funds  under  a  different  grant 
program? 

A.  Yes,  however,  the  likelihood  of  success 
is  not  good.  A  properly  prepared  application 
must  meet  the  specifications  of  the  grant 
program  to  which  it  is  submitted. 

Q.  I'm  not  sure  which  grant  program  is 
most  appropriate  for  my  project.  What  should 
I  do? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would  not  be 
appropriate  for  staff  to  participate  in  the 
actual  writing  of  an  application,  but  we  can 
respond  to  specific  questions  about 
application  requirements,  evaluation  criteria, 
and  the  priorities.  Applicants  should 
understand  that  this  previous  contact  is  not 
required,  nor  will  it  in  any  way  influence  the 
succe!;s  of  an  application. 

Q.  When  will  I  find  out  if  I'm  going  to  be 
funded? 

A.  You  can  expect  to  receive  notification 
within  3  to  4  months  of  the  application 
closing  date,  depending  on  the  number  of 
applications  received  and  the  number  of 
grant  programs  with  closing  dates  at  about 
the  same  time. 


Q.  Once  my  application  has  been  reviewed 
by  the  review  panel,  can  you  tell  me  the 
outcome? 

A.  No.  Every  year  we  are  called  by  a 
number  of  applicants  who  have  legitimate 
reasons  for  needing  to  know  the  outcome  of 
the  review  prior  to  official  notification.  Some 
applicants  need  to  make  job  decisions,  some 
need  to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made  at  that 
point,  we  cannot  share  information  about  the 
review  with  anyone. 

Q.  Will  my  application  be  returned  if  I  am 
not  funded? 

A.  We  no  longer  return  unsuccessful 
applications.  Thus  applicants  should  retain 
at  least  one  copy  of  the  application. 

Q.  (]an  I  obtain  copies  of  reviewers' 
comments? 

A.  Upon  written  request,  reviewers' 
comments  will  be  mailed  to  unsuccessful 
applicants. 

Q.  Is  travel  allowed  under  these  projects? 

A.  Travel  a<;50ciated  with  carrying  out  the 
project  is  allo^ved.  Because  we  may  request 
the  project  director  of  funded  projects  to 
attend  an  annual  project  directors  meeting, 
you  may  also  wish  to  include  a  trip  or  two 
to  Washington.  D.C.  in  the  travel  budget. 
Travel  to  conferences  is  sometimes  allowed 
when  it  is  for  purposes  of  dissemination. 

Q.  If  my  application  receives  high  scores 
from  the  reviewers,  does  that  niean  that  I  will 
receive  funding? 

A.  Not  necessarily.  It  is  often  the  case  that 
the  number  of  applications  scored  highly  by 
the  reviewers  exceeds  the  dollars  available 
for  funding  projects  under  a  particular 
competition.  The  order  of  selection,  which  is 
based  on  the  scores  of  all  the  applications 
and  other  relevant  factors,  determines  the 
applications  that  can -be  funded. 

Q.  What  happens  during  negotiations? 

A.  During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are  issues 
that  have  been  identified  during  the  panel 
and  staff  reviews  that  require  clarification. 
Sometimes  issues  are  stated  as  "conditions." 
These  are  issues  that  have  been  identified  as 
so  critical  that  the  award  cannot  be  made 


unless  those  conditions  are  met.  Questions 
may  also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are  raised 
because  there  is  inadequate  justification  or 
explanation  of  a  particular  budget  item,  or 
because  the  budget  item  seems  unimportant 
to  the  successful  completion  of  the  project. 
If  you  are  asked  to  make  changes  that  you 
feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for  not 
making  the  changes  or  provide  alternative 
suggestions.  Similarly,  if  proposed  budget 
reductions  will,  in  your  opinion,  seriously 
affect  the  project  activities,  you  may  explain 
why  and  provide  additional  justification  for 
the  proposed  expenses.  An  award  carmot  be 
made  until  all  negotiation  issues  have  been 
resolved. 

Q.  How  do  I  provide  an  assurance? 

A.  Except  for  SF-424B,  "Assurances — Non- 
Construction  Programs,"  which  must  be 
completed,  simply  state  in  writing  that  you 
are  meeting  a  prescribed  requirement. 

Q.  Where  can  copies  of  the  Federal 
Register,  a  programs  regulations,  and 
Federal  statutes  be  obtained? 

A.  Ck)pies  of  these  materials  can  usually  be 
found  at  your  local  library.  If  not,  most  can 
be  obtained  from  the  C-ovemment  Printing 
Office  by  writing  to:  Superintendent  of 
Documents.  U.S.  Government  Printing  Office, 
Washington,  DC  20402,  Telephone:  (202) 
783-3238.  When  requesting  copies  of 
regulations  or  statutes,  it  is  helpful  to  use  the 
specific  name,  public  law  number,  or  part 
number.  The  material  referenced  in  this 
notice  would  be  referred  to  as  follows: 

(1)  Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  (Public  Law  101- 
392)  104  Stat.  753  (1990). 

(2)  State  Vocational  and  Applied 
Technology  Education  Programs  and 
National  Discretionary  Programs  of 
Vocational  Education  Final  Regulations.  34 
CFR  parts  400  and  428. 

(3)  Education  Department  General 
Administrative  Regulations,  34  CFR  pcirts  74. 
75,  77,  79,  80,  81,  82.  85  and  86. 
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Presidential  Documents 


Executive  Order  12934  of  October  25.  1994 

Blocking  Property  and  Additional  Measures  With  Respect  to 
the  Bosnian  Serb-Controlled  Areas  of  the  Republic  of  Bosnia 
and  Herzegovina 


{ 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  En>:-gency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.).  the  National  Emt/Je'ricies 
Act  (50  U.S.C.  1601  et  seq.),  section  5  of  the  United  Nations  Participation 
Act  of  1945.  as  amended  (22  U.S.C.  287c).  and  section  301  of  title  3, 
United  States  Code,  in  view  of  United  Nations  Security  Council  Resolution 
942  of  September  23.  1994.  and  in  order  to  take  additional  steps  with 
respect  to  the  crisis  in  the  former  Yugoslavia.  I  hereby  expand  the  scope 
of  the  national  emergency  declared  in  Executive  Order  No.  12808  to  address 
the  unusual  and  extraordinary  threat  to  the  national  security,  foreign  policy, 
and  economy  of  the  United  States  posed  by  the  actions  and  policies  of 
the  Bosnian  Serb  forces  and  the  authorities  in  the  territory  that  they  control, 
including  their  refusal  to  accept  the  proposed  territorial  settlement  of  the 
conflict  in  the  Republic  of  Bosnia  and  Herzegovina. 

I,  WILLIAM  J.  CLINTON.  President  of  the  United  States  of  America,  hereby 
order: 

Section  1.  Notwithstanding  the  existence  of  any  rights  or  obligations  con- 
ferred or  imposed  by  any  international  agreem^ent  or  any  contract  entered 
into  or  any  license  or  permit  granted  before  the  effective  date  of  this  order, 
except  to  the  extent  provided  in  regulations,  orders,  directives,  or  licenses, 
vvhich  may  hereafter  be  issued  pursuant  to  this  order,  all  property  and 
interests  in  property  of:  (a)  the  Bosnian  Serb  military  and  paramilitary 'forces 
and  the  authorities  in  those  areas  of  the  Republic  of  Bosnia  and  Herzegovina 
under  the  control  of  those  forces; 

(b)  any  entity,  including  any  commercial,  industrial,  or  public  utility 
undertaking,  organized  or  located  in  those  areas  of  the  Republic  of  Bosnia 
and  Herzegovina  under  the  control  of  Bosnian  Serb  forces; 

(c)  any  entity,  wherever  organized  or  located,  which  is  owned  or  controlled 
directly  or  indirectly  by  any  person  in,  or  resident  in,  those  areas  of  the 
Republic  of  Bosnia  and  Herzegovina  under  the  control  of  Bosnian  Serb 
forces; 

(d)  any  person  acting  for  or  on  behalf  of  any  person  included  within 
the  scope  of  paragraph  (a),  (b),  or  (c)  of  this  section;  that  are  in  the  United 
States,  that  hereafter  come  within  the  United  States,  or  that  are  or  hereafter 
come  within  the  possession  or  control  of  United  States  persons,  including 
their  overseas  branches,  are  blocked. 

Sec.  2.  Notwithstanding  the  existence  of  any  rights  or  obligations  conferred 
or  imposed  by  any  international  agreement  or  any  contract  entered  into 
or  any  license  or  permit  granted  before  the  effective  date  of  this  order, 
except  to  the  extent  provided  in  regulations,  orders,  directives,  or  licenses, 
which  may  hereafter  be  issued  pursuant  to  this  order:  (a)  the  provision 
or  exportation  of  services  to  those  areas  of  the  Republic  of  Bosnia  and 
Herzegovina  under  the  control  of  Bosnian  Serb  forces,  or  to  any  person 
for  the  purpose  of  any  business  carried  on  in  those  areas,  either  from 
the  United  States  or  by  a  United  States  person,  is  prohibited:  and 
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vessel  registered  in  the  United  States  or  owned  or  controlled  by 

States  person,  other  than  a  United  States  naval  vessel,  may  enter 

ports  of  those  areas  of  the  Republic  of  Bosnia  and  Herzegovina 

control  of  Bosnian  Serb  forces. 

\ny  transaction  by  any  United  States  person  that  evades  or  avoids, 

the  purpose  of  evading  or  avoiding,  or  attempts  to  violate,  any 

'ions  set  forth  in  this  order  is  prohibited. 

S«c  4.  The  Secretary  of  the  Treasixry,  hi  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  me  by  the 
Intemat  onal  Emergency  Economic  Powers  Act  and  the  United  Nations  Par- 
ticipation Act  of  1945,  as  amended,  as  may  be  necessary  to  carry  out  the 
purposes  of  this  order.  The  Secretary  of  the  Treasury  may  redelegate  the 
authorit  f  set  forth  in  this  order  to  other  officers  and  agencies  of  the  United 
States  C  ovenmient,  all  agencies  of  which  are  hereby , directed  to  take  all 
appropriate  measures  within  their  authority  to  carry  out  the  provisions  of 
,  including  suspension  or  termination  of  licenses  or  other  authoriza- 
jffect  as  of  the  date  of  this  order. 

Sec  5.  clothing  in  this  order  shall  apply  to  activities  related  to  the  United 
Nations  Protection  Force,  the  International  Conference  on  the  Former  Yugo- 
slavia, o  r  the  European  Community  Monitoring  Missions. 

Sec  6.  F  or  the  purposes  of  this  order 

(a)  Th  J  term  "person"  means  an  individual  or  entity; 

(b)  Tie  term  "entity"  means  a  corporation,  partnership,  association,  or 
other  or  janization; 

(c)  Th3  term  "United  States  person"  Is  as  defined  in  section  5  of  Executive 
Order  N ).  12810. 

Sec.  7.  Mothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substani  ive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 

Sec.  8  i)  This  order  shall  take  effect  at  11:59  p.m.  eastern  daylight  time 
on  Octo  »er  25, 1994. 

(b)  T  lis  order  shall  be  transmitted  to  the  Congress  and  published   in 
the Fed(  ral  Register. 
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Presidential  Documents 


Proclamation  6749  of  October  25,  1994 

Immigration  Measures  With  Respect  to  United  Nations  Secu- 
rity  Council  Resolution  942 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  light  of  the  actions  of  the  Bosnian  Serb  forces  and  the  authorities  in 
the  territory  they  control,  including  their  refusal  to  accept  the  proposed 
territorial  settlement  of  the  conflict  in  the  Republic  of  Bosnia  and 
Herzegovina,  and  of  United  Nations  Security  Council  Resolution  942  of 
September  23,  1994,  I  have  determined  that  it  is  in  the  interests  of  the 
United  States  to  restrict  the  enUy  to  the  United  States  of  all  aliens  described 
in  paragraph  14  of  United  Nations  Security  Council  Resolution  942. 

NOW,  THEREFORE,  I.  WILUAM  J.  CUNTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  including  sections  212(f)  and  215  of  the 
Immigration  and  Nationality  Act  of  1952.  as  amended  (8  U.S.C.  1182(0 
and  1185),  and  section  301  of  title  3,  United  States  Code,  hereby  find 
that  the  unrestricted  immigrant  and  nonimmigrant  entry  into  the  United 
States  of  aliens  described  in  section  1  of  this  proclamation  would,  except 
as  provided  for  in  section  2  of  this  proclamation,  be  detrimental  to  the 
interests  of  the  United  States.  I  do  therefore  proclaim  that: 

Section  1.  The  immigrant  and  nonimmigrant  entry  into  the  United  States 
of  aliens  described  in  paragraph  14  of  United  Nations  Security  Council 
Resolution  942  is  hereby  suspended.  These  aliens  are:  (a)  members  of  the 
authorities,  including  legislative  authorities,  in  those  areas  of  the  Republic 
of  Bosnia  and  Herzegovina  under  the  control  of  Bosnian  Serb  forces:  officers 
of  the  Bosnian  Serb  military  and  paramilitary  forces;  and  those  acting  on 
behalf  of  such  authorities  or  forces; 

(b)  persons  found,  after  September  23.  1994.  to  have  provided  financial, 
material,  logistical,  military,  or  other  tangible  support  to  Bosnian  Serb  forces 
in  violation  of  relevant  United  Nations  Security  Council  resolutions;  and 

(c)  persons  in  or  resident  in  those  areas  of  the  Republic  of  Bosnia  and 
Herzegovina  under  the  control  of  Bosnian  Serb  forces  found  to  have  violated 
or  contributed  to  the  violation  of  the  measures  set  out  in  United  Nations 
Security  Council  Resolution  820  of  April  17,  1993.  and  United  Nations 
Security  Council  Resolution  942  of  September  23, 1994. 

Sec.  2.  Section  1  shall  not  apply  with  respect  to  any  alien  otherwise  covered 
by  section  1  where  the  entry  of  such  alien  is  in  the  interests  of  the  United 
States,  including  where  such  entry  has  been  approved  as  prescribed  by 
paragraph  14  of  United  Nations  Security  Council  Resolution  942. 

Sec.  3.  Aliens  covered  by  sections  1  and  2  shall  be  identified  pursuant 
to  procedures  established  by  the  Secretary  of  State,  as  authorized  in  section 
5  below. 

Sec.  4.  This  proclamation  shall  take  effect  at  11:59  p.m.  eastern  daylight 
time  on  October  25,  1994,  and  shall  remain  in  effect  until  such  time  as 
the  Secretary  of  State  determines  that  it  is  no  longer  necessary  and  should 
be  terminated. 

Sec.  5.  The  Secretary  of  State  shall  have  responsibility  to  implement  this 
proclamation  pursuant  to  procedures  that  the  Secretary  may  establish. 
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I^  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth 
d«  y  of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
foir.  and  of  the  Independence  of  the  United  States  of  America  the  two 
hi  ndred  and  nineteenth. 
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Presidential  Documents 


Memorandum  of  October  24,  1994 
Delegation  of  Authority 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  authority  vested  in  me  as  the  Chief  Executive  Officer  of  the 
United  States,  and  consistent  with  the  provisions  of  the  Hatch  Act  Reform 
Amendment  regulations,  5  CFR  734.104.  and  section  301  of  title  3,  United 
States  Code,  I  delegate  to  you  the  authority  to  limit  the  political  activities 
of  political  appointees  of  the  Department  of  State,  including  Presidential 
appointees.  Presidential  appointees  with  Senate  confirmation,  noncareer  SES 
appointees,  and  Schedule  C  appointees. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


OsJOUAfL^M  ^j\0^iud^ 


THE  WHITE  HOUSE. 
Washington,  October  24.  1994. 
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with  "PLUS"  (fublic  Laws 
Update  Service]  on  202-523- 
6641.  The  text  )f  laws  is  not 
published  in  the  Federal 
Register  but  nrny  be  ordered 
in  individual  pai  tphtet  form 
(referred  to  as  '  sHp  laws") 
from  tfie  Super!  itertdent  of 
Docunienfs,  U.^.  Government 
Printing  Office,  Washington, 
DC  20402  (pho«»e.  202-512- 
2470). 
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Memorial  EstabI  sbment  Act  of 
1994  (Oct  22,  J994;  108  StaL 
4067;  2  pages) 

KB.  2294/PJ_  103-385 
To  redesignate  he  Post  Office 
building  located  at  tOOO 
Lamar  Street  in  \Mch(la  Fans. 


Veterar>s' 


Texas,  as  the  "Grafiam  B. 
PurceU,  Jr.  Post  Office 
Suiting".  (Oct.  22,  1994;  108 
StaL  4069;  1  page) 
KR.  4192/P.L  103-386 
To  designate  tfie  United 
States  Post  Office  building 
located  at  3000  Veterans 
Drive  in  Saint  Thomas,  Virgin 
Islands,  as  the  "Arturo  R. 
Watlington,  Sr.  Post  Office". 
(Oct  22.  1994;  108  StaL 
4070;  1  page) 

H.R.  4278/P.L.  103-387 
Social  Security  Domestic 
Employment  Relomo  Act  of 
1994  (Oct  22,  1994;  108  Stat 
4071:  8  pages) 

H.R.  4361/P.L  103-388 

Federal  Employees  Family 
Friendly  Leave  Act  (Oct.  22, 
1994;  108  StaL  4079;  2 
pages) 

H.R.  4535/P.L  103-^89 
Unlisted  Trading  Privileges  Act 
of  1994  (Oct.  22,  1994;  108 
StaL  4081;  4  pages) 
H.a  489e/P.L.  103-390 
To  grant  the  Consent  of  the 
Congress  to  the  Kansas  and 
Missouri  Metropolitan  Cutture 
Distilct  ConpacL  (Oct  22, 
1994;  108  StaL  4085;  9 
pages) 

H.R.  4924^.L.  103-091 

Rhinoceros  and  Tiger 

Conservation  Act  of  1994 

(OcL  22,  1994;  108  StaL 

4094;  4  pages) 

H.R.  495a/P.L  103-392 

Jobs  Through  Trade 

Expansion  Act  of  1994  (OcL 

22,  1994;  108  StaL  4098;  7 

pages) 

H.a  S053/P.L.  103-393 

Water  Bank  Extension  Act  of 

1994  (Oct  22,  1994;  108  StaL 

4105;  1  page) 

H.R.  5118/P.L.  103-394 

Bankruptcy  Reform  Act  of 

1994  (Oct.  22,  1994;  108  Slat. 

4106;  46  pages) 

HJ.  Res.  425/P.L  103-395 
Providing  for  the  converWig  of 
the  First  Session  of  the  One 
Hundred  Fourth  Congress. 
(OcL  22,  1994;  108  StaL 
4152;  1  page) 

S.  Z401P.L.  103-396 
Animal  Medicinat  Drug  Use 
Clarification  Act  of  1994  (Oct 
22,  1994;  108  StaL  4163;  3 
pages) 

S.  ASSIP.L.  103-397 
Payments  In  Ueu  of  Taxes 
Act  (Oct  22.  1994;  108  Stat 
4166;  6  pages) 
S.  SaaiP.L.  103-098 

Unooln  County,  Montana. 
Lands  Transfer  Act  of  1994 


(Oct.  22,  1994;  108  Stat. 
4162;  2  pages) 

S.  72(VP.L  103-399 

Inden  Lands  Open  Dump 
Cleanup  Act  of  1994  (Oct  22. 
1994;  108  Stat.  4164;  5 
pages) 

S.  122S/P.L  103-400 

United  States-Mexico  Border 
Health  Commission  Act  (Oct 
22.  1994;  108  Stat  4169;  3 
pages) 

S.  1312/P.L  103-401 

Pension  Annuitants  Protection 
Act  of  1994  (Oct  22.  1994; 
108  StaL  4172;  2  pages) 

&  1457/P,L.  103-402 

To  amend  the  Aleutian  and 
Prtoitof  Islands  Restitution  Ad 
to  increase  authorization  for 
appropriation  to  compensate 
-  Aleut  villages  for  church 
property  tost  damaged,  or 
destroyed  durmg  World  War  M. 
(Oct.  22,  1994;  108  Stat 
4174;  1  page) 

&  2060^±.  103-403 

SmaM  Business  Adnnintetration 
Reauthorization  and 
Amendments  Act  of  1994 
(OcL  22.  1994;  108  Stat. 
4175;  31  pages) 

S.  2073/P.L  103-404 

To  designate  the  Warien  B. 
Rudman  United  States 
Courthouse,  the  Jamie  L 
WNtten  Fede.'Bl  Building,  and 
the  William  H.  Natcher 
Federal  Building  and  United 
States  Courthouse.  (OcL  22, 
1994;  108  Slat.  4206;  2 
pages) 

S.  239aP.L  103-405 

To  designate  the  United 
States  Courthouse  in  Detroit. 
Michigan,  as  the  "Theodore 
Levin  Courthouse",  and  for 
other  purposes.  (Oct.  22, 
1994;  108  Stat.  4208;  1  page) 

S.  2468/P.L  103-406 
Energy  Policy  and 
Conservation  Act  Ameixlmenls 
Act  of  1994  (OcL  22,  1994; 
108  Stat  4209;  1  page) 

S.  250Q^.L.  103-407 

Sheep  Promotion,  Research, 
and  Information  Act  of  1994 
(Oct  22,  1994;  108  Stat. 
4210;  18  pages) 

S.J.  Res.  90ff>.L.  103-408 

To  recognize  the 
achievements  of  radk) 
amateurs,  and  to  estabTtsh 
support  for  such  amateurs  as 
national  poRcy.  (Oct  22.  1994; 
108  Stat  4228;  2  pages) 
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WHO:       The  Ofnce  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  sy.stem. 


WHY; 
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Pennsylvania  Power  &  Light  Co.  et  al..  54j78-:,4179 

PSI  Energy,  Inc.  et  aj..  54179-54180 
Natural  gas  certificate  filings: 

Algonquin  Gas  Tranmission  Co.  et  al.,  54  81 

Natural  Gas  Piplene  Co.  of  America  et  al.j54181-54184 
Applications,  hearings,  determinations,  etc 

Hermiston  Generating  Co.  L.P.,  54184 

MIGC.  Inc.,  54184-54185 

Montana  Power  Co..  54185 


Transcontinental  Gas  Pipeline  Corp.,  54185-5418*^ 
Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Association  of  American  Railroads.  54237 

Sperr\'  Rail,  Inc.,  et  al..  54236-54237 
Meetings: 

High  speed  ground  transportation:  commercial  feasibilitv 
study. 54237-54238 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
FFB  Participacoes  e  Ser\icos,  S.A.,  54194 
National  Westminster  Bank  PLC  et  al..  54195 
Swimmer,  Ross  O.,  et  al..  54195 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 

54204-54207 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
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guatcatcher.  etc..  54207-54208 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Boric  acid  as  stabilizer  in  ethylene-vinyl  acetate-vinyl 
alcohol  copolymers;  correction,  54130-54131 
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.Computer  assisted  new  drug  applications  guidance  manual 
availability.  54196-54197 

Food  and  Nutrition  Service 

NOTICES 

Food  distribution  programs: 
Emergency  food  assistance  program;  commodities 

donated  to  households,  soup  kitchens,  and  food 

banks  (1995  FY).  54161 

Forest  Service 

NOTICES 

Committees;  establislfnient.  renewal,  termination,  etc.: 
Deschutes  Provincial  Advisory  Committee,  541R1-54162 

Environmental  statements;  availability,  etc.: 
Cyprus  Miami  Mining  Corp.,  Tonto  National  Forest.  AZ. 

54162-54163 
Okanogan  National  Forest.  WA.  54163-54164 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Ser\'ices  Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  54197-54198 
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Health  Resources  and  Services  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Maternal  and  Child  Health  Research  Grants  Review 
Committee,  54198 

Meetings;  advisory  committees: 
December,  54198 

Hearings  and  Appeals  Office,  Interior  Department 

RULES 

Hearings  and  appeals  procedures: 
Surface  coal  mining;  special  niles.  54356-54364 

Housing  and  Urban  Development  Department 

RULES 

Federal  National  Mortgage  Assorriation  (Fannie  Mae): 
Mortgage-backed  and  debt  securities,  book  entr>  form 
issuance  and  trading  authorization,  54366 
NOTICES 

Grant  and  cooperative  agreement  awards: 
Community  development  work  study  program,  54199- 
54200 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  54200-54201 
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Interior  Department 

See  Fish  and  Wildlife  Ser\'ice 

See  Hearings  and  Appeals  Office,  Interior  Department 

See  Land  Management  Bureau 

See  Mines  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Carbon  steel  pipe  nipples  from — 

Mexico,  54209 
Microsphere  adhesives,  process  for  making  same,  and 
products  containing  same,  including  self-stick 
repositionable  notes,  54209 
Meetings;  Sunshine  Act,  54239 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Accounting  and  reporting  requirements,  54210-54216 

Compensated  intercorporate  hauling  operations,  54209- 
54210 
Rail  carriers: 

State  intrastate  rail  rate  authority — 
Virginia,  54218 
Railroad  operation,  acquisition,  construction,  etc.: 

Canadian  Pacific  Ltd.  et  al.,  54216-54217 

Pioneer  Railcorp,  54217-54218 

Wheeling  Corp.,  54218 

Justice  Department 

See  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 

Pacific  Mechanical  Insulators  Inc.,  54218-54219 

Westchester  County,  NY,  et  al.,  54219 

LatK>r  Department 

See  Employment  and  Training  Administration 


See  Employment  Standards  Administration 
Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

California,  54201 
Environmental  statements;  availability,  etc.: 

California  Desert  Conservation  Area,  CA,  54201-54202 

Cyprus  Miami  Mining  Corp.,  Tonto  National  Forest.  AZ, 
54162-54163 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  54202-54204 

Mines  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  54208 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-e.xclusive,  exclusive,  or  partially 
exclusive: 

Mantir  Corp..  54222 

Supra  Medical  Corp.,  54222 

National  Agricultural  Statistics  Service 

NOTICES 

Farm  prices  received  and  paid;  index  construction  and  data 
series  changes.  54164 

National  Institute  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Summer  undergraduate  research  fellowships;  atomic, 
molecular,  and  optical  physics,  54164-54167 
Inventions,  Government-owned:  availability  for  licensing, 
.54167 
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NOTICES 
Meetings: 
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Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Base  realignment  and  closure — 
Naval  Training  Center  Great  Lakes,  IL,  54172-5417.3 
Meetings: 

Chief  of  Naval  Operations  Executive  Panel,  54173 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cleveland  Electric  Illuminating  Co.  et  al.,  54222-54223 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Rodman,  lA,  54223 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 
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Securities  and  Exchange  Commission 

NOTICES 

National  performance  review;  customer  service  plan, 
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Self-regulatory  organizations;  proposed  rule  :hanges: 
American  Stock  Exchange,  Inc.,  54225-54;  !26 
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Public  utility  holding  company  filings,  54^30-54234 

State  Department 
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Foreign  assistance  determinations: 
Haiti.  54234 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Initial  and  permanent  regulatory  programs: 
Surface  coal  mining  and  reclamation  operations — 
Applicant/violator  computer  system;  ow  lership  and 
control  determination  standards  anc  procedures, 
54306-54356 
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Agency  information  collection  activities  und^r  OMB 
review,  54209 

Textile  Agreements  Implementation  CommAtee 

See  Committee  for  the  Implementation  of  Tejitile 
Agreements    ^ 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  54234 
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Friday,  October  28,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  regulalory  documents  having  general 
applicabHrty  and  legai  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
FederaJ  Regulations,  which  is  published  under 
50  tities  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sokJ  by 
the  Superintendent  of  Documents.  Prices  of 
new  booJ«  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  94-NM-78-AO;  Amendment 
39-0052;  AD  94-22-03] 

Airworthiness  Directives;  McDonneli 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKJT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-68  airplanes, 
that  requires  modification  of  the  power 
transfer  unit  (PTU).  This  amendment  is 
prompted  by  reports  of  fatigue  cracks 
found  in  the  drain  port  housings  of  the 
PTU's  on  several  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  PTU  housing  due 
to  fatigue  cracking,  which  could  result 
in  the  loss  of  both  hydraulic  systems 
(until  the  PTU  is  shut  off). 
DATES:  Effective  October  28, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
28, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach.  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  LSI,  M.C.  2-98.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SVV., 
Ronton,  Washington:  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3229 


East  Spring  Street,  Long  Beach, 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman.  Systems  and 
Equipment  Branch.  ANM-131L.  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  ACO,  3229  East  Spring  Street, 
Long  Beach,  California  90806-2425; 
telephone  (310)  988-5336;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes 
was  pubhshed  in  the  Federal  Register 
on  July  27, 1994  (59  FR  38146).  That 
action  proposed  to  require  modification 
of  the  power  transfer  unit  (PTU). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Two  commenters  requested  that  the 
proposed  compliance  time  of  "14,300 
flight  cycles  on  the  PTU  or  9  months 
after  the  effective  date  of  the  AD, 
whichever  occurs  later."  be  extended. 
These  commenters  are  concerned  that 
they  will  be  unable  to  modify  their 
affected  fleets  within  the  proposed 
compliance  time  due  to  a  possible 
problem  in  the  availability  of  an  ample 
number  of  required  parts  from  the 
manufacturer.  The  FAA  does  not  concur 
vrith  the  commenter's  request  to  extend 
the  compliance  time.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  availability  of  required  parts  and 
the  practical  aspect  of  installing  the 
required  modification  within  a 
maximiun  interval  of  time  allowable  for 
all  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
The  FAA  has  been  advised  that  an 
ample  number  of  required  parts  will  be 
available  for  modification  of  the  U.S. 
fleet  within  the  proposed  compliance 
period.  However,  imder  the  provisions 
of  paragraph  (b)  of  the  final  rule,  the 
FAA  will  consider  requests  for 
adjustments  to  the  compUance  time  if 


data  are  submitted  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety. 

The  applicability  of  the  final  rule  has 
been  revised  to  delete  the  reference  to 
Model  "DC-9-84  (MD-84)."  This 
inclusion  of  this  reference  was  in  error, 
no  such  model  of  airplane  exists. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  1,074  Model 
DC-9-80  series  airplanes  and  Model 
MD-88  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  578  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  woric  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
wall  cost  approximately  $2,912  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,752,496, 
or  $3,032  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  tbo 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-22-03    McDonnell  Douglas:  Amendment 
39-9052.  Docket  94-NM-78-AD. 

Applicability:  Model  DC-9-81  (MD-81). 
DC-9-82iMD-82).  E)C-9-83  (MD-83).  and 
lX>-9-87  (MD-87)  series  airplanes,  and 
Model  MD-88  airplanes;  as  listed  in 
McDonnell  Douglas  Service  Bulletin  29-53. 
Revision  1,  dated  April  21. 1994;  excluding 
airplanes  equipped  with  Vickers  PV3-160 
Engine  Driven  Pumps:  certiiicated  in  any 
category. 

Compliance:  Required  as  indicated,  unles.s 
accomplished  previously. 

To  prevent  loss  of  both  hydraulic  systems 
due  to  the  failure  of  the  housings  of  the 
power  transfer  unit  (PTU).  accomplish  the" 
following: 

(a)  Prior  to  or  upon  accumulation  of  14.300 
flight  cycles  on  the  PTU,  or  within  9  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  modify  the  PTU  assembly,  part 
number  4100310.  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  29-53. 
Revision  1.  dated  April  21,  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conmients  imd  then 

■  send  it  to  the  Manager,  Los  Angeles  ACO. 

.Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 


c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21 197  and  21.199)  to  operate  the  airplane  to 
a  bcation  where  the  requirements  of  this  AD 
cap  be  accomplished. 

d)  The  modification  shall  be  done  in 
aciiordance  with  McDonnell  Douglas  Service 
Bi  lletin  29-53,  Revision  1,  dated  April  21, 
19  }4.  This  incorporation  by  reference  was 
ap  iroved  by  the  Director  of  the  Federal 

Re  ;ister  in  accordance  with  5  U.S.C.  552(a) 
an  i  1  CFR  part  51.  Copies  may  be  obtained 
frc  m  McDonnell  Douglas  Corporation,  P.O. 
Be  X 1771,  Long  Beach,  California  90801- 
17  '1,  Attention:  Business  Unit  Manager, 
T€  :hnical  Administrative  Support,  Dept 
L5 1,  M.C.  2-98.  Copies  may  be  inspected  at 
th    FAA,  Transport  Airplane  Directorate, 
le  )1  Lind  Avenue,  SW.,  Renton, 
W  ishington;  or  at  the  FAA,  Los  Angeles 
Ai  -craft  Certification  Office,  Transport 
Ai  plane  Directorate,  3229  East  Spring  Street, 
Lo  ig  Beach,  California:  or  at  the  Office  of  the 
Fe  ieral  Register.  800  North  Capitol  Street. 
Nl  \l.,  suite  700,  Washington,  DC. 

e)  This  amendment  becomes  effective  on 
N<  vember  28, 1994. 

ssued  in  Renton,  Washington,  on  October 
19  1994. 

Di  rrell  M.  Pederson. 

At  ting  Manager,  Transport  Airplane 
Di  ectorate.  Aircraft  Certification  Service. 
(F  t  Doc.  94-26366  Filed  10-27-94;  8:45  am) 
Bit  UNO  CODE  4910-13-U 
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CFR  Part  39 


[D  >cket  No.  94-NM-43-AD:  Amendment 
39-9046;  AD  94-21-04] 

A  rworthiness  Directives;  Aerospatiale 
M  >del  ATR42-2bo  and  -300  Series 
Afplanes 

AdENCY:  Federal  Aviation 
Ai  ministration,  DOT. 
A<  nON:  Final  rule. 


SI  MMARY:  This  amendment  adopts  a 
n<  w  airwortliiness  directive  (AD), 
ap  plicable  to  certain  Model  ATR42-200 
ar  d  -300  series  airplanes,  that  requires 

ine-time  dye  penetrant  inspection  to 
d«  tect  cracking  in  certain  hinge  pins  of 
th  i  r.ose  landing  gear  (NLG),  and 
re  )lacement  of  cracked  pins  with  crack- 
fn  0  pins.  This  amendment  is  prompted 
b]  reports  of  cracking  of  certain  hinge 
pi  is  in  the  NLG.  The  actions  specified 
b;  this  AD  are  intended  to  prevent 
cc  llapse  of  the  NLG  due  to  cracking  ot 
th  3  hinge  pins. 
0/  TES:  Effective  November  28,  1994.  • 

The  incorporation  by  reference  of 
CK  rtain  publications  listed  in  the 
n  julations  is  approved  by  the  Director 
o;  the  Federal  Register  as  of  November 
2( .  1994. 

AI  DRESSES:  The  sefvice  information 
re  ercnced  in  this  AD  may  be  obtained 


from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  ATR42-200  and  -300  series 
airplanes  was  published  in  the  Federal 
Register  on  June  6, 1994  (59  FR  29210). 
That  action  proposed  to  require  a  one- 
time dye  penetrant  inspection  to  detect 
cracking  in  certain  hinge  pins  in  the 
NLG,  and  replacement  of  cracked  pins 
with  crack-free  pins. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  128  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  6 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  th-! 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  thp  AD  on  U.S.  operators  is 
estimated  to  be  $42,240,  or  $330  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  tunong  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
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not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034, february  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  l)y  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  VJS.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Antended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-21-04    Aerospatiale:  Amendment  39- 
9046.  Docket  94-h4M-43-AD. 

Applicability:  Model  ATR42-200  and  -300 
series  airplanes  equipped  with  hinge  pins 
installed  at  the  nose  landing  gear  (NLG)  that 
are  manufactured  by  Nardi,  have  part  numtjer 
D56867.  and  have  serial  numbers  beginning 
with  the  letter  "N",  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  NLG  due  to 
cracking  of  the  hinge  pins,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  10.000  total 
landings  or  within  1.000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  dye  penetrant  inspection  to 
detect  cracking  in  the  hinge  pins  on  the  NLG 
in  accordance  with  Avions  de  Transport 
Regional  Service  Bulletin  ATR42-32-0064, 
dated  January  17, 1994. 

(1)  If  no  cracking  is  found,  prior  to  further 
flight,  reinstall  that  hinge  pin  in  accordance 
with  the  service  Imlletin. 


(2)  If  cracking  is  found,  prior  to  further 
flight,  install  a  new  hinge  pin  or  a  pin  that 
has  l)een  previously  inspected  and  found  to 
be  crack-free,  in  accordance  with  the  service 
bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
hinge  pin  manufactured  by  Nardi  having  part 
number  D56867  and  any  serial  number 
beginning  with  the  letter  "N,"  shall  be 
installed  on  the  NLG  of  any  airplane,  unless 
that  pin  has  been  previously  inspected  and 
has  been  found  to  he  crack-free,  in 
accordance  with  Avions  de  Transport 
Regional  Service  Bulletin  ATR4 2-3 2-0064, 
dated  January  17. 1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  altemaUve  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Standardization 
Branch,  ANM-llS. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection,  reinstallation,  and 
installaUon  shall  be  done  in  accordance  with 
Avions  de  Transport  Regional  Service 
Bulletin  ATR42-32-O064,  dated  January  17, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Aerospatiale.  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW..  Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol  Street 
N'W.,  suite  700,  Washington,  DC. 

(0  This  amendment  becomes  effective  on 
November  28, 1994. 

Issued  in  Renton,  Washington,  on  October 
4,1994. 
S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-25057  Filed  10-27-94;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-ANE-12;  Amendment  39- 
9035;  AO  94-20-07] 

Airworthiness  Dlrecth^es;  PTC 
Aerospace  Model  91700  Passenger 
Oxygen  System 

AGENCY:  Federal  AviaUon 
Administration,  CKDT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  PTC  Aerospace  Model 
91700  passenger  oxygen  system, 
installed  in  FTC  Aerospace  Model  881, 
940,  and  950  seats  installed  on 
McDonnell  Douglas  DC-10  series 
aircraft.  This  AD  requires  a  one-time 
inspection  to  verify  the  proper 
configuration  and  functiaiing  of  the 
passenger  oxygen  system,  and 
replacement,  if  necessary,  with 
serviceable  parts.  This  amendment  is 
prompted  by  oxygen  canisters  failing  to 
activate  due  to  the  installation  of 
incorrect  pin  release  brackets  or 
defective  ox>gen  canister  release  pins. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
passenger  oxygen  system  to  activate. 
DATES:  Effective  December  27. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  DecembCT 
27, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  PTC  Aerospace,  607  Bantam  Road, 
Litchfield,  CT  06759.  This  information 
may  he  examined  at  the  Federal 
Aviation  Administration  (FAA),  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fahr,  Aerospace  Engineer.  Boston 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate.  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7155,  fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  PTC  Aerospace 
Model  91700  passenger  oxygen  system, 
installed  in  PTC  Aerospace  Model  881, 
940,  and  950  seats  found  on  McDonnell 
Douglas  DC-10  series  aircraft,  was 
published  in  the  Federal  Register  on 
Septemt)er  21,  1993  (58  FR  48486).  That 
action  proposed  to  require  a  one-time 
inspection  to  verify  the  proper 
configuration  and  functioning  of  the 
passenger  oxygen  system,  and 
replacement,  if  necessary,  with 
serviceable  parts.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  PTC  Service  Bulletin 
(SB)  No.  25-1233.  Revision  D.  dated 
February  2, 1993,  that  describes 
procedures  for  a  one-time  inspection  to 
verify  the  proper  configuration  and 
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functioning  of  the  passenger  oxygen 
system,  and  replacement,  if  necessary, 
with  serviceable  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

Two  commenters  state  that  the 
compliance  time  should  be  reduced,  one 
to  six  months  after  the  effective  date  oT 
the  AD.  the  other  to  30  days.  The 
Federal  Aviation  Administration  (FAA) 
does  not  concur.  Neither  comment 
offered  engineering  or  technical  data  to 
support  a  reduction  in  the  compliance 
interval  from  the  15-month  compliance 
time  contained  in  the  proposed  rule. 
The  proposed  compliance  time  was 
determined  to  provide  an  acceptable 
level  of  safety  considering  the 
maintenance  schedules  of  the  operators. 
Therefore,  the  FAA  has  retained  the  15- 
month  compliance  time  in  the  final  rule. 

One  commenter  states  that  the 
lanyard  length  check  should  be  deleted 
due  to  difficulty  in  performing  that 
check.  The  FAA  concurs  that  the  check 
was  difficult  to  perform  but  does  not 
concur  in  deleting  the  check.  The  check 
is  needed  to  verify  the  correct  lanyard 
length.  Since  publication  of  the  NPRM, 
the  manufacturer  has  advised  the  FAA 
that  the  lanyard  length  tolerance  has 
been  increased  to  plus  or  minus  .25 
inch,  which  will  allow  that  check  to  be 
more  easily  accomplished.  This 
tolerance  factor  has  been  added  to 
paragraph  (a)(3)  of  this  Final  rule. 

One  commenter  states  that  the  AD 
should  require  repetitive  inspections. 
The  FAA  does  not  concur.  The  one-time 
in.spection,  and  replacement,  if 
necessary,  with  serviceable  parts, 
required  by  this  AD  will  obviate  tbe 
need  for  repetitive  inspections  other 
than  those  performed  during  routine^ 
scheduled  maintenance. 

The  commenter  further  states  that  the 
AD  should  contain  a  requirement  for 
reporting  malfunctions.  The  FAA  does 
not  concur.  The  one-time  inspection, 
and  replacement,  if  necessarj',  with 
serviceable  parts,  required  by  this  AD 
will  preclude  the  need  for  reporting 
malfunctions. 

The  commenter  further  states  that  the 
SB  does  not  provide  adequate  work  step 
instructions.  The  FAA  concurs.  Since 
issuance  of  the  NPRM,  FTC  Aerospace 
has  issued  SB  No.  25-1233.  Revision  E, 
dated  April  15, 1994,  which  contains 
clarified  work  step  instructions.  The 
FAA  has  added  this  new  service 
bulletin  to  the  AD. 

The  commenter  further  states  that  the 
SB  should  specify  a  different  oxygen 


ca  lister  safety  cap.  The  revised  SB 
sp  icifies  two  safety  caps. 

'he  commenter  further  states  that  a 
fu  ictional  test  should  be  required  prior 
to  disassembly.  The  FAA  does  not 
CO  icur.  The  FAA  has  determined  that  a 
fu  ictional  test  prior  to  disassembly 
w<  uld  not  provide  any  benefit  in 
ev  iluating  the  passenger  oxygen  system. 

'he  commenter  further  states  that 
th  re  should  be  a  snag  test  on  the 
re  mse  pin  for  grooves  and  burrs.  The 
Fl  A  does  not  concur.  The  FAA  believes 
thi  t  the  instructions  for  testing  as  stated 
in  ;he  revised  SB  are  adequate. 

iince  publication  of  the  NPRM.  the 
mj  nufacturer  has  advised  the  FAA  that 
an  additional  safety  cap,  Scott  Part 
Ni  mber  (P/N)  36425-00.  is  available. 
Al  ,0,  the  manufacturer  has  added  a 
bh  ck  plastic  grommet,  P/N  91880-2.  on 
th   pin  release  bracket,  and  a  bushing, 
P/  i  121836-1,  on  the  activator 
asi  embly'spring,  P/N  H13341.  Finally. 
th(  manufacturer  has  included 
in  tructions  for  verifying  the  gap 
be  ween  the  cable  actuating  lever  and 
th(  cable  activating  lever  stop  in  PTC 
At  rospace  SB  No.  25-1233,  Revision  E, 
da  ed  April  15, 1994.  These  revised 
in  tructions  have  been  added  to  the 
CO  npliance  section  of  this  final  rule. 

uter  careful  review  of  the  available 
da  a,  including  the  comments  noted 
ab  )ve,  the  FAA  has  determined  that  air 
sa  ety  and  the  public  interest  require-the 
ad  )ption  of  the  rule  with  the  changes 
de  «:ribed  previously.  The  FAA  has 
de  ermined  that  these  changes  will 
ne  ther  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  he  AD. 

'he  initial  estimate  in  the  NPRM  of 
ap  proximately  3,000  passenger  oxygen 
sy  terns  of  the  affected  design  in  the 
w(  rldwide  fleet  was  incorrect.  The 
mi  nufacturer  has  advised  the  FAA  that 
th(  revised  number  is  4.800  passenger 
ox  'gen  systems  in  the  worldwide  fleet. 
Tl  s  FAA  estimates  that  4,000  passenger 
ox  -'gen  systems  are  installed  on  aircraft 
of  J.S.  registn,',  of  which  2.500  have 
all  jady  been  modified,  leaving 
ap  )roximately  1,500  pas.senger  oxygen 
sy  tems  that  iiave  not  yet  been  modified 
in  iccordance  with  this  AD.  The  FAA 
esl  imates  that  it  will  take  approximately 
1  \  .'ork  hour  per  passenger  oxygen 
,sy;  tern  to  accomplish  the  required 
ac  ions,  and  that  the  average  laljor  rate 
is  155  per  work  hour.  Required  parts 
wi  1  cost  approximately  $20  per 
pa  isenger  oxygen  system.  Based  on 
th(  se  figures,  the  total  cost  impact  of  the 
AI  on  U.S.  operators  is  estimated  to  be 
SI  2.500. 

■  'he  regulations  adopted  herein  will 
no  have  substantial  direct  effects  on  the 
Sti  tes.  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES.. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safely. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  L.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthine.ss 
directive: 

94-20-07    PTC  Aerospace:  Amfnditicr.t  :19- 
9035.  Docket  93-ANE-12. 

Applicability:  PTC  .Aerospaco  Mode!  91700 
passenger  oxygon  system.  instal!c<i  in  PTC 
Aerospace  .Model  881,  940.  and  950  se.its, 
installed  on  McDcmncll  Doiigla.s  DC-10  series 
aircraft. 

Compliance:  Required  as  indicated,  uidess 
accomplished  previously. 

To  prevent  failure  of  the  passenger  o.xygen 
system  to  activate,  accomplish  the  following: 

(a)  Within  15  months  after  the  effective 
date  of  this  AD,  or  the  next  seat  removal.   • 
whichever  occurs  first,  verify  the  proper 
configuration  and  functioning  of  the 
passenger  oxygen  system  in  accordance  with 
PTC  .^e^pspace  Service  Bulletin  No.  25-1233, 
Rcvision-E,  dated  April  15. 1994,  as  follows: 
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(1)  Remove  the  seat  bottom  cushion  and 
open  the  oxygen  housing  assembly  door.  Part 
Number  (P/N)  91626.  to  expose  the  oxygen 
cani.ster  and  lower  firing  system.  On  the 
Model  950  seats,  remove  fastening  screws  of 
the  center  console,  P/N  98154,  and  rotate  the 
con.sole  forward  in  addition  to  removing  the 
cushion. 

(2)  Install  an  oxygen  canister  Safety  cap, 
Tri-Star  P/N  GD3.  or  Scott  P/N  36425,  to 
prevent  discharging  of  the  oxygen  canister. 

(3)  Remove  the  cable  release  assembly,  P/ 
N  91601.  Verify  that  the  assembly  is  the 
correct  length  (10.25  inches  plus  or  minus 
.25  inch),  that  the  release  pin,  P/N  91587-1, 
is  free  of  burrs  and  notches,  and  that  the 
nylon  cord  is  not  worn  and  is  free  of  any 
burn  damage.  If  any  discrepancies  are  found, 
replace  with  a  serviceable  unit. 

(4)  Verify  installation  of  th»!  correct  pin 
release  bracket,  P/N  91602-1.  A  correct 
bracket  has  its  plastic  grommet  located 
vertically  above  the  oxygen  canister  release 
sleeve.  If  the  bracket  is  found  to  be 
misaligned,  replace  it  with  a  correct  bracket. 
Replace  the  white  plastic  grommet  with  a 
new  black  plastic  grommet.  P/N  12232o, 
securing  it  with  Dcvo  44044  cvanoacr\  late 


adhesive  or  equivalent.  The  grommet  is 
correctly  positioned  when  the  grommet  slot 
is  aligned  with  the  pin  release  bracket  slot. 

(5)  Reassemble  the  cable  release  assembly 
with  the  safety  cap  on  the  oxygen  canister. 
Adjust  and  tighten  the  jam  nuts,  P/N  Hi 2292. 
to  obtain  a  gap  between  the  cable  actuating 
lever,  P/N  91599-1  or  -2.  and  cable 
actuating  lever  stop,  P/N  87310-3.  within  .03 
inch  and  .25  inch.  Verify  that  the  nvlon  cord 
will  not  contact  the  oxygen  canister  in  the 
assembled  configuration  and  that  the  cable 
release  pin  will  release  from  flic  oxygen 
canister  with  a  tension  of  one  pound  or  less. 
If  any  discrepancies  are  found  replace  the 
cable  release  assembly  with  a  serxiceable 
unit. 

(6)  Remove  the  oxygen  masks  from  the  seat 
back  housing.  Compress  the  actuator 
assembly  spring.  P/N  Hi 3341,  and  install  a 
bushing.  P/N  121836-1,  oriented  so  that  the 
spring  seats  in  the  bushing's  counterbore. 

(7)  Reassemble  the  oxygen  system 
components  with  the  safety  cap  on  the 
oxygen  canister.  Verify  that  the  oxygen 
system  functions  proiierly  by  verifying  that 
the  lanyard  assembly  release  pin.  P/N  91587- 
1 .  releases  from  the  oxygen  canister  when  the 


Document  No. 


PTC  Aerospace. 
SB  No.  25-1233 


masks  are  pulled  from  the  seat  back  housing. 
If  any  discrepancies  are  found,  replace  the 
oxygen  system  with  a  serviceable  unit. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  \k 
used  if  approved  by  the  .Manager,  Boston 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Boston  Aircraft  Certification  O.'fice. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  diret live, 
if  any.  may  l>e  obtained  from  the  BoM.^^ 
Aircraft  Ce.^-iifii  ation  Office. 

(c)  Special  flight  permits  may  be  issuc<l  in 
accordance  with  §§21.197  and  21.199  of  the 
Fctleral  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
lot;ation  where  the  requirements  of  this  AD 
can  bo  accinnplished. 

(d)  The  verification  and  modification  shall 
be  done  in  a(  coniance  with  the  following 
service  bulletin: 


Total: 


Pages 


1-18 


18. 


Revision 


Date 


April  15,  1994. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  mav 
be  obtained  firom  PTC  Aerospace.  607 
Bantam  Road,  Litchfield.  CT  06759. 
Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New- 
England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NVV., 
suite  700,  Washington,  IX:. 

(e)  This  amendment  becomes  effective 
on  December  27, 1994. 

Issued  in  Burlington,  Massachusetts,  on 
September  12, 1994. 

Jay  J.  Pardee, 

Managnr.  Engine  and  Propeller  Direfrtonite,  , 
Aircrufi  Unification  Service. 

[FR  Doc.  94-26139  Filed  10-27-94:  8:45  am) 

BILUNG  CODE  4910-13-4> 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-42] 

Amendment  of  Class  E  Airspace; 
Sheridan,  Wyoming 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  amends  the 
Sheridan.  Wyoming.  Class  E  airspace 
from  full-time  back  to  part-time.  It 
corrects  an  error  discovered  during  an 
airspace  review.  This  amendment  brings 
publications  up-to-date  giving 
continuous  information  to  the  avinfion 
public. 

EFFECTIVE  DATE:  0901  UTC,  December  8. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Riley,  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-42. 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056; 
telephone  number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 
History 

On  August  23,  1994,  the  F.\A 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Sheridan, 
Wyoming,  Class  E  airspace  designation 
(59  FR  43311).  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

During  an  airspace  review  an  error 
was  discovered  in  the  airspace 
description  for  Class  E  airspace  at 
Sheridan,  Wyoming.  This  action 
corrects  that  error.  The  coordinates  for 


this  airspace  d6cket  are  based  on  North 
American  Datum  83.  Class  E  airspace  is 
published  in  Paragraph  6002  of  FA.^ 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16. 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  SKbsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  Sheridan.  Wyoming.  The 
FAA  has  detennined  that  this  regulation 
only  involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore.  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anicipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navjgation.Jt  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entites  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 
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List  of  Subjecto  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference,^ 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  14 
CFR  part  72  is  amended  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  13S4(a). 
1510;  B.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
11.6§. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 


ANM  \VY  E2  Sheridan  WY— {Revised] 

Sheridan  County  Airport,  WY 
(lat.  44'46'26"  N,  long.  lOe'SS'S?"  W) 
Sheridan  VORTAC 
(lat.  44"'50'32"  N,  long.  107''03'40"  W)  - 

Within  a  4.4-mile  radius  of  the  Sheridan 
County  Airport,  and  within  3.5  miles 
each  side  of  the  Sheridan  VORTAC  312" 
and  327°  radials  extending  from  the  4.4- 
mile  radius  to  10.1  miles  northwest  of 
the  VORTAC,  and  within  3.5  miles  each 
-     side  of  the  Sheridan  VORTAC  140" 
radial  extending  from  the  4.4-mile  radius 
to  21.4  miles  southeast  of  the  VORTAC. 
'    This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  published  in  the  Airport/ 
Facility  Directory. 

•         •         •         •         •   - 

Issued  in  Seattle,  Washington,  on  October 
7,  1994. 

Temple  H.  Johnson,  Jr., 

Manager.  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  94-26753  Filed  10-27-94:  8:45  am] 
WLUNQ  COOE  491»-1)-M 


DE  'ARTMENT  OF  ENERGY 

Federal  Energy  Regulsftory 
Cornmlssion 

18  ;FR  Parts  154, 157, 270,  271, 272. 
27  ,  274  and  275 

[D<  cket  No.  RM94-1 8-001;  Order  No.  567- 
A] 

Reinoval  of  Outdated  Regulations 
Peftalning  to  the  Sales  of  Natural  Gas 
Production 

OcllDber  17. 1994. 

AG  ;NCY:  Federal  Energy  Regulatory 

Co  nmission,  EXDE. 

AC  ION:  Final  Rule;  order  on  rehearing. 


SUI IMARY:  The  Federal  Energy 

Re  iulatory  Commission  (Commission)  is 

iss  ling  an  order  on  rehearing  of  its 

ore  er  which  removed  from  the 

Co  nmission's  regulations  certain 

nal  ural  gas  regulations  related  to  natural 

ga:  producer  regulations  that  were 

eit  er  obsolete  or  nonessential  in- light 

of  1  he  decontrol  of  wellhead  prices.  The 

ore  er  on  rehearing  denies  the  requests 

for  rehearing  concerning  the  deletion  of 

the  anti-circumvention  rule  in 

§  2  '0.203(c)  of  the  Commission's 

re{  Illations.  The  Commission  finds  that, 

wi  h  the  decontrol  of  wellhead  pricing, 

no  jurpose  is  any  longer  served  by  this 

ru  !. 

EF1  ECnVE  DATE:  October  17.  1994. 
FOI I  FURTHER  INFORMATION  CONTACT: 

Sal  idra  Elliott,  Office  of  the  General 
Co  insel.  Federal  Energy  Regulatory  - 
Co  nmission,  825  North  Capitol  Street 
NE  ,  Washington,  DC  2Q426.  (202)  208- 
06!  14. 

SUI  'PLEMENTARY  INFORMATION:  In 

ad  ition  to  publishing  the  full  text  of 

thi  >  dociunent  in  the  Federal  Register. 

th(  Commission  also  provides  all 

int  ;rested  persons  an  opportunity  to 

ins  pect  or  copy  the  contents  of  this 

do  :ument  during  normal  business  hours 

in  ioom  3308,  941  North  Capitol  Street 

NE .,  Washington.  DC  20426. 

'  "he  Commission  Issuance  Posting 
Sy  ;tem  (CIPS).  an  electronic  bulletin 
bo  ird  service,  provides  access  to  the 
te>  ts  of  formal  documents  issued  by  the 
Co  nmission.  CIPS  is  available  at  no 
ch  irge  to  the  user  and  may  be  accessed 
us  ng  personal  computer  with  a  modem 
by  dialing  (202)  208-1397.  To  access 
CI  'S,  set  your  commiuiications  software 
to  ise  300. 1200  or  2400  baud,  full 
du  jlex.  no  parity,  8  data  bits,  and  1  stop 
bil  The  full  text  of  this  notice  will  be 
av  liable  on  CIPS  for  30  days  from  the 
da  e  of  issuance.  The  complete  text  on 
di!  kette  in  WordPerfect  format  may  also 
be  lurchased  from  the  Commission's 


copy  contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3308. 
941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

I.  Introduction 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair:  Vicky  A.  Bailey,  James ). 
Hoecker,  William  L.  Massey,  and  Donald  F. 
Santa,  ]r. 

On  July  28, 1994,  the  Commission 
issued  a  final  rule '  in  the  above 
referenced  proceeding  (Order  No.  567) 
which  removed  from  the  Commission's 
regulations  certain  natural  gas 
regulations  related  to  natural  gas 
producer  regulation  that  were  either 
obsolete  or  nonessential  in  light  of  the 
decontrol  of  wellhead  prices.  Among 
others,  part  270  was  removed.  This 
order  addresses  eight  requests  for 
rehearing  of  the  July  28, 1994  final  rule.^ 

The  issue  raised  on  rehearing  is 
whether  the  Commission  should  have 
eliminated  §  270.203(c)  of  the 
Commission's  regulations.  That  section 
included  in  the  definition  of  first  sale  all 
sales  by  an  affiliate  of  an  interstate 
pipeline,  intrastate  pipeline,  or  local 
distribution  company.  Rehearing 
applicants  contend  that,  as  a  result,  the 
Commission  has  improperly  deprived 
affiliated  marketer  sales  of  their  status 
as  deregulated  first  sales  under  the 
Wellhead  Decontrol  Act. 

II.  Background 

Section  2(21)  of  the  NGPA  defines  a 
first  sale.  Sections  2(21)  (A)  (i)-(iv)  and 
(B)  set  forth  a  general  definition  of  a  first 
sale  that  excludes  sales  of  affiliates  of 
inter-  and  intrastate  pipelines  and  local 
distribution  companies  (LJXZs)  from  the 
first  sale  definition  unless  the  affiliate  is 
selling  gas  it  produced.  However, 
section  2(21)(A)(v)  grants  the 
Commission  authority  to  define,  as  a 
first  sale,  any  sale  that  does  not  qualify 
under  sections  2(21)(A)  (i)-(iv)  "in  order 
to  prevent  circumvention  of  any 
maximum  lawful  price  established 
imder  this  Act." 
An  1979,  in  Order  No.  58 
implementing  the  NGPA,  the 
Commission  exercised  its  NGPA  section 
2(21)(A)(v)  authority  to  define  all  sales 
by  pipeline  affiliates  as  first  sales.  That 
definition  was  set  forth  in  18  CFR 
270.203(c).  Specifically,  §  270.203(c) 


■  Removal  of  Outdated  Regulations  Pertaining  to 
the  Sales  of  Natural  Gas  Production,  59  FR  40,240 
(August  8, 1994).  ai  FERC  Stats.  &  Regs.  Preambles 
130.999  (July  28, 1994). 

2  The  parties  seeking  rehearing  are:  Amoco  Energy 
Trading  Corporation:  Coastal  Gas  Marketing 
Company:  Conoco  Inc.:  Enron  Gas  Services  Group: 
Mobil  Natural  Gas  Inc.:  1  Source  Energy  Services 
Company  and  Centana  Energy  Marketing  Comptany 
(jointly):  Texaco  Gas  Marketing  Inc.;  and  Transco 
Energy  Marketing  Company. 
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provides  that  any  sale  by  an  affiliate  of 
an  interstate  pipeline,  intrastate 
pipeline,  or  LDC  is  a  first  sale  under  the 
NGPA  unless  the  Commission 
determines  not  to  treat  it  as  such.  The 
Commission  explained  that  the  reason 
for  such  treatment  of  affiliate  sales  was 
to  prevent  circumvention  of  the  NGPA 
maximum  lawful  prices  because 
otherwise  an  entity  could  avoid  first 
sale  treatment  by  becoming  an  affiliate 
of  a  pipeline.^  Thus,  although  sales  by 
interstate  pipeline  marketing  affiliates 
generally  would  not  qualify  as  first  sales 
under  NGPA  sections  (21)  (A)  (i)-(iv) 
and  (B),  they  came  to  be  defined  as  first 
sales  by  reason  of  §  270.203(c). 

The  Natural  Gas  Wellhead  Decontrol 
Act  of  1989  repealed  as  of  January  1, 
1993,  the  entire  Title  I  of  the  NGPA 
which  contains  the  ceiling  prices. 
However,  the  Decontrol  Act  did  not 
remove  nor  modify  NGPA  section  2(21). 
including  the  authorization  for  the 
Commission  to  define  as  first  sales  those 
sales  that  would  not  otherwise  qualify 
for  such  status. 

Order  No.  567  removed  from  the 
Commission's  regulations  certain 
natural  gas  regulations  related  to  natural 
gas  producer  regulation  that  the 
Commission  considered  obsolete  or 
nonesoential  in  light  of  the  decontrol  of 
wellhead  prices.  These  included  the 
§  270.203(c)  definition  of  a  first  sale. 
On  rehearing  of  Order  No.  567,  the 
petitioners  urge  the  Commission  to 
retroactively  reinstate  §  270.203(c).  They 
argue  that  the  removal  of  §  270.203(c) 
adversely  affects  marketing  affiliates  of 
interstate  pipelines  by  placing  them  at 
a  competitive  disadvantage  in  relation 
to  non-regulated  non-affiliated 
marketers.  They  assert  that  the  removal 
of  the  regulation  means  that  affiliated 
marketer  sales  wdll  no  longer  qualify  as 
deregu laird  first  sales  imder  the 
Wellhead  Decontrol  Act  and  that  they 
will  become  subject  to  Natural  Gas  Act 
(NGA)  price  and  non-price  regulation. 
They  contend  that  the  blanket  marketer 
certificates  that  would  apply  under  the 
NGA  are  not  equivalent  to  deregulation 
and  are  always  subject  to  change  or 
termination  by  the  Commission.  They 
assert  that  treatment  as  non-regulated 
first  sales  is  essential  to  continue  fair 
competition  among  affiliated  and  non- 
affiliated marketers. 


'Final  Rule  Governing  the  Maximum  Lawful 
Price  for  Pipeline  Disuibutor  or  Affiliate 
Production,  FERC  Stats.  »  Regs.,  Regulations 
Preambles  1977-1981 1 30,101  at  30,722  (1979). 
Although  Order  No.  58  was  overturned  in  Public 
Service  Commission  v.  Mid-Louisiana  Gas  Co.,  463 
U.S.  319  (1983).  the  Commission  continued  the  first 
sale  status  for  affiliate  sales  in  Order  No.  391,  FERC 
.•itats.  &  Regs.,  Regulalions  Preambles  1982-1985 
130.588(1984). 


Finally,  the  parties  contend  that  the 
Commission  has  failed  to  satisfy  the 
requirements  of  the  Administrative 
Procedure  Act  (APA)  by  removing 
§  270.203(c)  without  public  notice  or 
opportunity  to  comment. 

in.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  denies  rehearing. 

A.  First  Sale  Status 

Order  No.  567  deleted  §  270.203(c) 
from  the  Commission's  regulations  as 
part  of  the  removal  of  a  number  of 
regulations  that  were  rendered  obsolete 
or  nonessential  by  the  Wellhead 
Decontrol  Act.  The  Commission 
continues  to  believe  that  the  deletion  of 
§  270.203(c)  was  appropriate. 

The  Wellhead  Decontrol  Act  has 
eliminated  all  maximum  lawful  prices 
applicable  to  first  sales.  As  a  result,  no 
purpose  is  any  longer  served  by  our 
exercising  our  authority  under  NGPA 
section  2(21)(A)(v)  to  define  additional 
categories  of  sales  as  first  sales  "in  order 
to  prevent  circumvention  of  any 
maximum  lawful  price  established 
under  this  Act."  Circiunvention  carmot 
be  a  concern  when  there  are  no 
maximum  lawful  prices  to  circumvent. 

The  Commission  recognizes  that,  as  a 
result  of  the  Wellhead  Decontrol  Act 
and  our  subsequent  deletion  of 
§  270.203(c).  interstate  pipeline 
marketing  affiliates'  sales  are  no  longer 
first  sales.  However,  this  fact  does  not 
create  a  competitive  disadvantage  for 
marketing  affiliates  as  alleged.  In  Order 
No.  547.  the  Commission  issued  blanket 
certificates  under  section  7  of  the  NGA 
to  all  persons  making  sales  of  gas  for 
resale  in  interstate  commerce  who  are 
not  interstate  pipelines.  Certain 
additional  conditions  were  attached  to 
the  blanket  certificates  isswd  to 
interstate  pipeline  market'iig  affiliates  to 
preclude  potential  discriminatory 
practices.  Those  blanket  certificates 
place  all  marketers  on  an  equal 
competitive  footing  by  effectively 
eliminating  the  distinctions  in  treatment 
that  formerly  existed  between  regulated 
and  non-regulated  marketers.  An 
interstate  pipeline  affiliated  marketer 
may  make  sales  under  its  blanket 
certificate  at  negotiated  rates  with 
pregranted  abandonment  to  compete 
with  unregulated  marketers. 

Thus,  at  this  time,  there  is  no 
practical  difference  between  treatment 
as  marketing  affiliates  under  the  blanket 
marketer  sales  certificates  issued  in 
Order  No.  547  and  treatment  as  first 
sales.  Petitioners'  concern  appears  to  be 
more  that  regulation  under  the  blanket 
certificates  might  change  in  the  future, 
rather  than  any  concern  with  how  this 


system  of  hght-handed  regulation 
operates  at  the  present  time.  For 
example.  Texaco  Gas  Marketing  Inc 
states  in  its  request  for  rehearing,  "The 
blanket  sales  certificate  regulations 
prevent  the  removal  of  Section 
21701.203(c)  from  having  any  present 
effect,  but  if  the  blanket  certificate  is 
modified  or  repealed,  non-affiliated 
marketers  and  affiliated  marketers  may 
not  be  competing  on  a  level  playing 
field."  ••  But,  our  July  28. 1994  order  did 
nothing  to  affect  the  terms  of  the  blanket 
marketer  certificates  issued  by  Order 
No.  547  and.  therefore,  the  rights  of  the 
parties  have  not  been  affected,  and  thus 
no  party  has  been  aggrieved  by  our 
order.*  Moreover,  the  Commission 
continues  to  believe  that  the  existing 
blanket  marketer  certificates  are 
appropriate,  considering  the 
competitive  wellhead  market  and  the 
changes  in  the  industry  due  to 
restructuring  under  Order  No.  636  and 
decontrol  under  the  Wellhead  Decontrol 
Act.  Thus,  no  changes  to  those 
certificates  are  contemplated. 

The  parties  requesting  rehearing  rely 
on  a  statement  in  the  March  12, 1993 
order*  on  rehearing  of  Order  No.  547, 
which  was  issued  after  wellhead 
decontrol  took  effect,  as  supporting  their 
position  that  affiliated  marketer  sales 
should  continue  to  be  treated  as  first 
sales  even  after  wellhead  decontrol.  In 
that  order,  the  Commission  interpreted 
section  201  of  the  Energy  Policy  Act  of 
1992  as  providing  that  all  importations 
of  natural  gas  and  LNG.  that  are  subject 
to  a  free  trade  agreement,  are  beyond  the 
Commission's  jurisdiction,  since  they 
are  deregulated  first  sales  under  the 
Wellhead  Decontrol  Act.  In  clarih?ing 
that  inter-affiliate  importations  are  first 
sales  eligible  for  the  exemption  from 
Commission  jurisdiction  g!-anted  by 
section  201  of  the  Energy  Policy  Act,  the 
Commission  relied  in  part  on 
§  270.203(c).  The  Commission  stated 
that,  while  its  interpretation  in 
§  270.203(c)  "stemmed,  in  part,  from  a 
concern  about  affiliates'  ability  to 
circumvent  the  then  existing  inaximum 
lawful  prices  under  Title  I  of  the  NGPA 


'See  Texaco  Cas  Marketing  Inc.  request  for 
rehearing  at  p.  4. 

'  S(v  Williams  Cas  Processing  Co.  v.  FERC.  17 
F.3d  1320. 1322  (10th  Cir.  1994).  citing  N.\RLC 
823  F.2d  1377,  1381  (lOlh  Cir.  1987)  and  Office  of 
the  Consumers'  Counsel  v.  FERC.  808  F.2d  125, 
128-29  (D.C  Cir.  1987).  (The  Court  .'leld  t.hat  to  be 
considered  aggrieved  a  party  must  demonstrate  a 
"present  and  immediate"  injury  in  fact,  or  "at  lp«t 
*   *   '  a  looming  unavoidable  threat"  of  injury.  The 
alleged  injury  must  be  "concrete,  perceptible  harm 
of  a  real,  non-speculative  nature.")  If  the 
Commission  were  to  alter  the  blanket  certificates  in 
the  future,  the  Commission  would  reexamine  the 
treatment  of  affiliate  sales  at  that  time. 

'Regulations  Governing  Blanket  Marketer  Sales 
Cenificates.  62  FERC  161.239  (1993). 
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*  *  *  the  Commission  has  continued  to 
adhere  to  its  interpretation  of  the  statute 
even  as  the  categories  of  meiximum 
lawful  prices  waned  pursuant  to  the 
NGPA."  '  However,  the  Commission 
Hnding  in  that  order  was  for  the  narrow 
purpose  of  interpreting  section  201  of 
the  Energy  Policy  Act  regarding  the 
importation  of  natural'gas  and  LNG  that 
is  subject  to  a  free  trade  agreement. 
Moreover,  Congress  itself,  in  that 
section,  intended  to  define  all  such 
importations  as  NGPA  first  sales.  Thus 
it  appears  the  Commission's  reliance  on 
the  §  270.203(c)  definition  was 
unnecessary  to  the  results  reached  in 
that  order. 

The  Commission  concludes  that 
Order  No.  567  properly  removed 
§  270.203(c)  from  the  Commission's 
regulations. 

B.APA 

Rehearing  applicants  contend  that  the 
Commission  failed  to  satisfy  the 
requirements  of  the  APA  by  removing 
§  270.203tc)  without  notice  and 
comment.  Under  section  553(b)(B)  of  the 
APA,  an  agency  is  not  required  to  issue 
a  notice  of  proposed  rulemaking  and 
provide  for  comments  if  it  has  good 
cause  to  find  that  the  public  notice  is 
impracticable,  uimecessary,  or  contrary 
to  the  public  interest.  *  In  particular,  a 
rule  falls  within  the  "unnecessary" 
category  if  it  can  be  classified  as  either 
minor  or  emergency  in  character. ' 

In  the  July  28, 1994  final  rule,  the 
Commission  merely  updated  its 
regulations  to  remove  regulations 
rendered  obsolete  by  the  Wellhead 
Decontrol  Act.  Ordinarily  the 
Commission  may  update  its  regulations 
in  that  marmer  without  notice  and 
comment,  and  it  has  done  so  in  the 
past.***  And  in  this  case,  the 
appropriateness  of  the  removal  of  the 
regulations  other  than  §  270.203(c) 
vtathout  notice  is  imdisputed.  However, 
in  retrospect,  the  Commission 
recognizes  that  it  might  have  been  better 
to  provide  public  notice  and  an 
opportunity  to  comment  before  the 
removal  of  §  270.203(c).  However,  in  the 
particular  circumstances  of  this  case, 
the  Commission  does  not  believe  that 
any  party  has  been  significantly  harmed. 

First,  the  issue  here  is  a  relatively 
narrow  one  of  whether  the  anti- 
circumvention  rule  adopted  in 
§  270.203(c)  should  be  eliminated,  in 


^Id.  at  62.586. 

»5  U.S.C  553(b)(B). 

•Texaco  Inc.  v.  FPC  412  F  2d  740  (3d  Cir.  1969). 

•o  See  Deletion  of  Certain  Outdated  or 
Nonessential  Regulations  Pertaining  to  the 
Commission's  Jurisdiction  over  Natural  Gas,  57  FR 
218«1  (May  26. 1992)  JII  FERC  Stats.  &  Regs. 
Preambles  1 30.945  (May  1 ,  1992). 


of 
ce; 

an 


ligj  It  of  the  fact  that  the  Wellhead 
De  ontrol  Act  has  removed  the 
ma  (imum  lawful  prices  whose 
cin  umvention  §  270.203(c)  was 
des  igned  to  prevent.  While  the  parties 
ha<  no  opportimity  to  comment  on  that 
issi>e  before  Order  No.  567  was  issued. 
thei  parties  have  now  had  such  an 
op]  ortunity  in  their  requests  for 
refa  taring.  Eight  parties  have  taken 
ads  antage  of  the  opportimity  to 
cor  iment  on  rehearing,  and  discussed 
the  issue  in  detail.**  Of  course  an 
opj  ortunity  to  comment  on  rehearing 
do<  s  not  cure  the  lack  of  prior  notice  in 
all  :ases.  Here,  however,  given  the 
reh  tively  narrow  issue  involved,  it  does 
not  appear  that  providing  any  further 
op]  ortimity  to  comment,  at  this  stage, 
wo  lid  serve  any  useful  purpose. 
1  his  is  particularly  so,  since,  at 
pre  lent,  there  is  no  practical  difference 
in  t  -eatment  between  operating  under 
the  blanket  marketer  sales  certificates 
ant  treatment  as  a  non-regulated  first 
selfer.  Therefore,  the  rulemaking  has 
haq  no  substantive  impact  on  the  rights 
le  parties.  Moreover,  the  blanket 
ificate  having  been  issued  by  rule, 
change  in  that  certificate  would 
entiil  a  new  rulemaking  proceeding  in 
which  parties  would  have  a  full 
opj  ortunity  for  notice  and  comment. 

T  le  cases  relied  on  in  the  requests  for 
reh  taring  do  not  compel  a  different 
det(  trmination  in  this  case.  In  Mobil  Oil 
Cot  0.  V.  DOE,^2  the  Federal  Energy 
Adi  ministration  found  that  an 
emi  rgency  existed  and  the  court  found 
tha  the  threat  to  the  public  would  be 
suf  iciently  dire  for  good  cause  to  be 
fou  id  to  not  provide  notice  and 
con  iment.  But  the  APA  does  not  require 
an  I  mergency,  and  provides  an 
exc  ;ption  where  there  is  no  substantive 
effe  :t,  as  in  National  Helium,  supra.  In 
twc  of  the  cases,  there  was  no  question 
thai  notice  was  required."  The  only 
issi  e  was  whether  the  notice  and 
opj  ortunity  to  comment  that  was 
pro  rided  was  sufficient  to  give  the 
pul  lie  fair  notice  of  the  final  form  of  the 
rul( .  Here,  in  the  particular 
circ  umstances  of  this  case,  the  rehearing 
req  lests  have  provided  a  sufficient 
opj  ortunity.  In  Texaco  Inc.  v.  FPC^* 
the  Federal  Power  Commission  (FPC) 
fou  id  that  the  effect  of  the  rule  was  not 
mil  or,  since  the  industry  wide  cost 
woild  be  many  millions  of  dollars. 
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'<ce  Union  Pacific  Resources  Co.  v.  FERC,  936 
F.2d|l310(D.C.  Cir.  1991). 

28  F.2d  1477  (Emerg.  Ct.  App.  1983),  cert. 
denkd.  467  U.S.  1255. 

American  Standards  Inc.  y.  U.S.,  602  F.2d  256 

:i.  1979)  and  Consumer  Energy  Council  v. 
673  F.2d  425  (D.C  Cir.  1982).  affd.  463  U.S. 

(1983). 

12  F.2d  740  (3d  Cir.  1969). 


Again,  there  is  no  substantive  effect  to 
the  elimination  of  §  270.203(c).  In 
Bushman  V.  Schweiker,^^  uinlike  this 
case,  the  agency  never  made  a  statement 
as  towhy  notice  was  unnecessary.     ^ 
Therefore,  this  case  can  also  be 
distinguished  from  the  case  before  us. 

The  Commission  orders: 

The  requests  for  rehearing  are  denied 
as  discussed  in  the  body  of  this  order. 

By  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-26745  Filed  10-27-94;  8:45  am) 

BtLUNG  CODE  «717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[DoctetNd.90F-«036] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  September  6, 1994  (59  FR 
45972).  The  document  amended  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  boric  acid  as  a  stabilizer 
in  ethylene-vinyl  acetate-vinyl  alcohol 
copolymers  intended  for  use  in  contact   - 
with  food.  The  document  was  published 
with  an  incorrect  Chemical  Abstract 
Service  Registry  (CAS  Reg.)  number 
This  docimient  corrects  that  error. 
EFFECTIVE  DATE:  September  6, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

In  FR  Doc.  94-21836,  appearing  on 
page  45972  in  the  Federal  Register  of 
Tuesday,  September  6, 1994,  the 
following  correction  is  made: 

§178.2010    [Corrected] 

1.  On  page  45973,  in  the  third 
column,  in  §  178.2010  Antioxideants 
and/or  stabilizers  for  polymers,  in  the 
table  in  paragraph  (b),  under  the 
heading  "Substances,"  the  entry  for 
"Boric  acid  (CAS  Reg.  No.  10043-35)' 


"676  F.2d  352  (9th  Cir.  1982). 
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is  corrected  to  read  "Boric  acid  (CAS 
Reg.  No.  10043-35-3)." 

Dated:  October  24, 1994. 
Willian  K.  Habbard, 
Interim  Deputy  Comwissioner  for  Policy. 
[FR  Doa  94-26730  Filed  10-27-^94;  8:45  araj 
BILUNQ  COOE  4im-0i-f-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

(A0-FRL-S09»-^ 
RIN  2060-AC19 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Ctiemlcal  Manufacturing  industry  and 
Ottier  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Lealis 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

ACnOM:  Notice  of  Partial  Stay  and 
Reconsideration. 


SUMMARY:  Today's  action  announces  a 
partial  3-month  stay  and 
reconsideration  of  certain  national 
emission  standards  for  hazardous  air 
pollutants  for  certain  sources.  The 
effectiveness  of  provisions  of  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  frron  the  S\Tithetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  fYocesses  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks"  59  FR  19402  (April  22. 1994) 
and  59  FR  29196  (June  6. 1994) 
(collectively  known  as  the  "hazardous 
organic  NESHAP"  or  the  "HON"),  for 
compressors  and  for  surge  control 
vessels  and  bottoms  receivers  is  stayed 
for  3  months  pending  reconsideration. 
The  EPA  is  issuing  this  stay  pursuant  to 
Clean  Air  Act  section  307(d)(7)(B).  42 
U.S.C.  7607(d)(7KB),  which  provides  the 
Administrator  authority  to  stay  the 
effectiveness  of  a  rule  during 
reconsideration. 

Elsewhere  in  the  Proposed  Rules 
Section  of  today's  Federal  Register  the 
EPA  proposes  (1)  to  defer  compliance 
with  the  HON  equipment  leak 
provisions  estabiishing  standards  for 
compressors  and  for  surge  control 
vessels  and  bottoms  receivers,  and  (2)  to 
extend  the  compliance  date  for  sources 
affected  by  today's  stay,  for  as  long  as 
is  necessary  to  complete  the  rulemaking 
granting  this  deferral. 


EFFECnVE  DATE:  October  28. 1994.  TTiis 
stay  affects  only  those  sources  that  had 
been  required  to  comply  with  40  CFR 

63.164  and  63.170  as  of  October  24. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jan  Meyer  at  (919)  541-5254,  Emission 
Standards  Division  (MD-13),  US 
■    Environmental  Protection  Agencj'. 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  April  22. 1994  (59  FR  19402).  and 
June  6,  1994  (59  FR  29196).  the  EPA 
promulgated  in  the  Federal  Register 
national  emission  standards  for 
hazardous  air  pollutants  ("NESHAP") 
for  the  synthetic  organic  chemical 
manufacturing  industry  ("SOCMI"),  and 
for  several  other  processes  subject  to  the 
equipment  leaks  portion  of  the  rule. 
These  regulations  were  promulgated  as 
subparts  F.  G,  H,  and  I  in  40  CFR  part 
63.  and  are  commonly  referred  to  as  the 
HON.  Subpart  H  establishes  standards 
for  equipment  leaks,  including 
standards  for  compressors  (40  CFR 
63.164)  and  for  surge  control  vessels 
and  bottoms  receivers  (40  CFR  63.170). 
The  final  rule  required  existing  sources 
to  ccnnply  with  subpart  H  beginning 
October  24, 1994,  for  some  groups  of 
SOCMI  processes  and  for  processes 
subject  to  subpart  I  [see  40  CFR 
63.100(k)(3)(i)  and  63.190(e)(2)). 

A  petition  for  reconsideration  has 
been  submitted  to  the  EPA  requesting 
the  HON  be  revised  in  order  for  sources 
to  have  additional  time  to  comply  with 
the  equipment  leak  provisions 
applicable  to  compressors  and  to  surge 
control  vessels  and  bottoms  receivers. 
The  petition  contains  new  information 
demonstratii^g  "iliat  compliance  by 
October  24,  1994.  with  the  standards 
applicable  to  compressors  and  to  sui^ 
control  vessels  and  bottoms  receivers,  is 
not  possible  because  at  many  facilities 
major  equipment  modifications  or 
replacements  are  necessary  in  order  to 
comply  with  the  standards.  This  new 
information,  which  the  EPA  did  not 
have  prior  to  tne  promulgation  of  the 
HON,  is  described  more  fully  in  the 
notice  contained  in  the  Proposed  Rules 
section  of  today's  Federal  Register  that 
proposes  to  defer  compliance  with  the 
equipment  leak  provisions  of  the  HON 
that  are  applicable  to  compressors  and 
to  surge  control  vessels  and  bottoms 
receivers.  For  these  reasons,  the  EPA  is 
staying  the  effectiveness  of  the 
provisions  of  the  HON  apphcable  to 
leaks  from  compressors  and  from  surge 
control  vessels  and  bottoms  receivers  for 
3  months  in  order  to  respond  to  the 


petition  for  reconsideration  and  revise 
the  rule  as  necessary  to  resolve  this 
issue. 

This  stay  affects  only  those  sources 
that  had  been  required  to  comply  with 
40  CFR  63.164  and  63.170  as  of  October 
24, 1994  [see  40  CFR  63.100(k)(3)(i)  and 
63.190(e)(2)).  It  does  not  affect  those 
sources  required  to  comply  as  of  January 
23, 1995.  or  later  [see  40  CFR 
63.100(k)(3Mii)  through  (k)(3)(v).  In  the 
proposal  contained  in  today's  Federal 
Register,  however,  EPA  is  proposing  a 
compliance  extension  for  the  sources 
required  to  comply  as  of  January  23, 
1995,  or  later,  as  well  as  the  sourties 
required  to  comply  as  of  October  24, 
1994.  Accordingly,  today's  stay  does  not 
affect  all  sources  with  compressors  or 
surge  control  vessels  and  bottoms 
receivers. 

II.  Issuance  of  Stay 

The  EPA  hereby  issues  a  3-month 
administrative  stay  of  the  effectiveness 
of  the  HON  equipment  leak  provisions 
applicable  to  compressors  and  to  surge 
control  vessels  and  bottoms  receivers  for 
sources  required  to  comply  beginning 
on  October  24. 1994.  The  EPA  will 
reconsider  the  compliance  dates  in  the 
rule  and.  following  the  notice  and 
comment  procedures  of  section  307(d) 
of  the  Clean  Air  Act.  will  take 
appropriate  action. 

III.  Authority  for  Stay  and 
Reconsideration 

The  administrative  stay  and 
reconsideration  announced  by  this 
notice  are  being  undertaken  pursuant  to 
section  307(d)(7)(B)  of  the  Clean  Air 
Act.  42  U.S.C.  7607(d)(7)(B).  That 
provision  authorizes  the  Administrator 
to  stay  the  effectiveness  of  a  rule  for  up 
to  3  months  in  order  to  consider  a 
request  for  reconsideration. 
Reconsideration  is  appropriate  if  the 
grounds  for  an  objection  arose  after  the 
period  for  public  comment  and  if  the 
objection  is  of  central  relevance  to  the 
outcome  of  the  rule. 

The  grounds  for  reconsideration  of 
this  rule  arose  after  the  public  comment 
period.  The  problems  attendant  to 
requiring  compliance  with  the 
equipment  leak  provisions  applicable  to 
compressors  and  to  surge  control  vessels 
and  bottoms  receivers  only  became 
apparent  after  the  close  of  comment  on 
the  rule.  Therefore,  the  EPA  is  staying 
the  effectiveness  of  the  rule  for  3 
months  in  order  to  allow  time  to 
reconsider  this  issue. 

rv.  Proposed  Compliance  Extension 

The  EPA  may  not  be  able  to  complete 
the  reconsideration  (including  any 
appropriate  regulator>'  action)  of  the 
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rule  stayed  by  this  notice  within  the  3- 
montb  period  expressly  provided  in 
section  307(d)(7)(B).  If  the  EPA  does  not 
complete  the  reconsideration  in  this 
timeframe,  then  it  will  be  necessary  to 
temporarily  extend  the  applicable 
compliance  dates.  In  the  Proposed  Rule 
Section  of  today's  Federal  Register,  the 
EPA  proposes  a  temporary  extension  of 
the  compliance  dates  beyond  3  months 
if  necessary  in  order  to  complete 
reconsideration  and  revision  of  the  rules 
in  question. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities. 

List  of  Subjects  in  40  CFR  Part  63    - 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  24. 1994. 

Carol  M.  Browner, 

Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  63,  subparts 
F,  H,  and  I  are  being  amended  as 
follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  63.100  is  amended  by 
adding  paragraph  (o)  to  read  as  follows: 

§63.100    Applicability  and  designation  of 
source. 


(o)  Sections  Stayed  for     - 
Reconsideration.  Notwithstanding  any 
other  provision  of  this  subpart,  the 
effectiveness  of  §§63.164  and  63.170  of 
subpart  H  is  stayed  from  October  28, 
1994,  to  January  26, 1995  only  as 
applied  to  those  sources  subject  to 
§63.100  (k)(3)(i). 

3.  Section  63.190  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  63. 1 90    Applicability  and  designation  of 
source. 


(i)  Sections  Stayed  for 
Reconsideration.  Notwithstanding  any 
other  provision  of  this  subpart,  the 
effectiveness  of  §§  63.164  and  63.170  of 
subpart  H  is  stayed  from  October  28, 
1994,  to  January  26, 1995  only  as 


ap]  lied  to  those  sovuces  subject  to 
§  6  1.190  (e)(2). 

[PR  Doc.  94-26818  Filed  10-27-94;  8:45  am) 
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:fR  Part  64 


[Da  Bitet  No.  FEIMA-7604] 

Su:  (pension  of  Community  Eligibility 

AQI  ;NCY:  Federal  Emergency 
Ma  lagement  Agency,  FEMA. 
AC1  ION:  Final  rule. 


SUMMARY:  This  rule  identifres 
coi  imunities,  where  the  sale  of  flood 
ins  irance  has  been  authorized  under 
th<  National  Flood  Insurance  Program 
(N  IP),  that  are  suspended  on  the 
efi  ctive  dates  listed  within  this  rule 
be(  ause  of  noncompliance  with  the 
flo  Klplain  management  requirements  of 
tht  program.  If  the  Federal  Emergency 
Ma  nagement  Agency  (FEMA)  receives 
doi  :umentation  that  the  commiuiity  has 
ad(  ipted  the  required  floodplain 
ma  nagement  measures  prior  to  the 
effi  ictive  suspension  date  given  in  this 
rui  i,  the  suspension  will  be  withdrawn 
by  jublication  in  the  Federal  Register. 
EFI  ECTIVE  DATE:  The  effective  date  of 
ea<  h  community's  suspension  is  the 
thi  d  date  ("Susp.")  listed  in  the  third 
CO  omn  of  the  following  tables. 
ADi  >RESSES:  If  you  wish  to  determine 
wl:  ether  a  particular  community  was 
sui  pended  on  the  suspension  date, 
coi  itact  the  appropriate  FEMA  Regional 
Of  ice  or  the  NFIP  servicing  contractor. 
FO  I  FURTHER  INFORMATION  CONTACT: 
Ro  )ert  F,  Shea  Jr.,  Division  Director, 
Pri  igram  Implementation  Division, 
Mi  igation  Directorate,  500  C  Street, 
SV  '.,  Room  417,  Washington,  DC  20472, 
(2(  2)  646-3619. 

SU  >PLEMENTARY  INFORMATION:  The  NFIP 
en  ibles  property  owners  to  purchase 
fla  3d  insurance  which  is  generally  not 
ot  erwise  available.  In  return, 
CO  nmunities  agree  to  adopt  and 
ad  ninister  local  floodplain  management 
ail  led  at  protecting  lives  and  new 
CO  istruction  from  future  flooding. 
Se  :tion  1315  of  the  National  Flood 
Ini  urance  Act  of  1968,  as  amended,  42 
U.  ;.C.  4022,  prohibits  flood  insurance 
CO  ^erage  as  authorized  under  the 
Nc  tional  Flood  Insurance  Program,  42 
U.  5.C.  4001  et  seq.,  unless  an 
ap  iropriate  public  body  adopts 
ac  equate  floodplain  management 
mi  asures  with  effective  enforcement 
mi  asures.  The  communities  listed  in 
th  s  document  no  longer  meet  that 


statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  commimities 
will  be  suspended  on  the  effective  date 
in  the  third  coliunn.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  pubUshed,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  sp>ecial 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
commimity  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  colvunn. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Qiief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Deputy 
Associate  Director  has  determined  that 
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this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  efi^ective 
date,  flood  insurance  uill  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(fl  of  Executive  Order  12866  of 


State/location 


Region  iV 
Florida:  SL  Petersburg,  city  of.  PineUas  Coufv 

ty- 

Region  V 

Mirmesota:  Preston,  dty  ot.  Fillmore  County  .„ 

Region  VI 

Arkansas:  MaumeSe.  dty  of.  Pulaski  County  ... 

Ragtonlll 

Maryland:  Pnnce  George's  County,  unirxax- 
porated  areas. 

Region  V 

Otiio: 

Clermont  County,  unincorporated  areas  ... 

Milford,  city  of,  Clermont  County  _ 

Minnesota: 

Stearrs  County,  uninoorporated  areas  

St.  Cloud,  city  of,  Stearns  County  _ 

Waite  Park,  city  of,  Stearns  County 


September  30.  1993,  Regulatory 
Planning  and  Review,  58  FR  51735 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612,  Federahsm, 
October  26. 1987.  3  CFR.  1987  Comp.. 
p.  252. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 


Order  12778.  October  25. 1991. 56  FR 
55195.  3  CFR.  1991  Comp..  p.  309. 

List  of  Subiects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64-4AMENDEO] 

1 .  The  authority  citation  for  Part  64 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganizalion  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329:  E.O  12127.  4-  FR  19367 
3CFR.  1979  Comp.  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 

follows; 


Community 
No.       " 


Effective  date  of  auttwnzationfcancellation  of 
sale  of  flood  insurance  in  community 


125148 
270129 
050577 
245208 

390065 
390227 

270546 
270456 
270461 


Cun^ent  ef- 
fective map 
date 


June  19.  1970  Emerg.;  May  28.  1971,  Reg;  11-2-94 

f>tovembcr  2,  1994,  Susp. 

January  10,  1975.  Emerg.;  August  1.  1979  11-2-94 

Reg  ;  November  2,  1994.  Susp. 

Marcti  6.  1979.  Emerg.;  February  29.  1988.  11-2-94 

Reg.;  November  2,  1994.  Susp. 

August   7.    1970.   Emerg.;   August  4.    1972.1      ii_i&_94 
Reg.;  November  16.  1994,  S««p. 


April  14.  1976.  Emerg.;  April  15,  1981.  Reg.;       -11-16-94 
Novemtjer  16.  1994.  Susp. 

April   15.   1975,   Emerg.;  January   16,   1981.         11-1&-94 
Reg.;  November  16.  1994,  Si«p. 

March   23.    1973.    Emerg.;   March    1.    1979         11-16-94 

Reg.;  November  16.  1994,  Susp. 
March  31,  1972,  Emerg.;  April  1.  1977.  Reg.;         11-16-94 

November  16.  1994,  Susp. 
June  13,  1975.  Emerg.;  May  17.  1989,  Reg.;         11-16-94 

November  16,  1994,  Susp. 


Date  certain  Fed- 
eral assistarx» 
no  longer  avail- 
abie  in  special 
flood  hazard 
areas 


Code  for  leading  third  column:  Emerg.-€mergency;  Reg.-Regdar;  Reia-Reinstatement;  Susp.-SuspensKMi 


Nov.  2,  1994. 

Do. 

Do. 
Nov.  16,  1994. 

Do. 
Da 

Do. 
Do. 
Do. 


(Catalog  of  Federal  Domestic  Assistance  Na 
83.100.  "Flood  Insurance.") 
Issued;  October  24, 1994. 
Frank  H.  Thomas, 

Deputy  Associate  Director.  Mitigation 

Directorate. 

IFR  Doc.  94-26743  Filed  10-27-94;  8:45  «fn| 
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Proposed  Rules 


This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  ot  these  notices  i&  to  give  intefested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


departVent  of  transportation 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NM-120-AD] 

Airworthiness  Directives;  Boeing 
Model  747SP  Series  Airplanes    ' 

agency:  Federal  Aviation 
Administration,  DOT. 

AClON:  Notice  of  proposed  rulemaking 
(NFRIvI). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747SP  serif?s  airplanes, 
that  currently  requires  repetitive 
inspections  for  cracks  in  the  web  of  the 
wing  front  spar  over  engine  numbers  2 
and  3,  and  repair,  if  necessary.  This 
action  would  require  additional 
inspections  in  an  area  beyond  that 
specified  in  the  existing  AD.  This  action 
also  would  provide  for  a  new,  optional 
terminating  modification,  whichrif 
accomplished,  would  constitute 
terminating  action  for  the  repetitive 
inspections.  This  proposal  is  prompted 
by  a  report  of  cracking  in  the  web  in  an 
area  outside  the  inspection  zone 
specified  in  the  existing  AD.  A  crack  in 
the  web  that  is  not  detected  before  it 
extends  outside  the  chord  footprints  can 
allow  fuel  leakage.  The  actions  specified 
by  the  proposed  AD  areintended  to 
prever;  fuel  leakage  onto  an  engine  and 
a  resultajil  fire  due  to  cracking  in  the 
web  of  the  wing  front  spar. 

DATES:  Comments  must  be  received  by 
December  24, 1994. 

ADDRESSES:  Submit  comments  irt 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
120-AD,  1601  Lind  Avenue.  S\V., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


th 
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The  service  information  referenced  in 
th  J  proposed  rule  may  be  obtained  from 
Bi  eing  Commercial  Airplane  Group, 
P.  D.  Box  3707,  Seattle,  Washington 
9(  124-2207.  This  information  may  be 
e?  amined  at  the  FAA,  Transport 
A  rplane  Directorate,  1601  Lind 

■enue,  SW.,  Renton,  Washington. 
F*  FURTHER  INFORMATION  CONTACT:  Tim 
Bi  ckman.  Aerospace  Engineer,  Airframe 
Bi  inch,  ANM-120S.  FAA,  Transport 
A  rplane  Directorate,  Seattle  Aircraft 
G  rtification  Office,  1601  Lind  Avenue, 
S'  /.,  Renton,  Washington  98055-1056; 
te  ephone  (206)  227-2776;  fax  (206) 
2i  7-1181. 

SI  PPLEMENTARY  INFORMATIONS 
O  nunents  Invited 

nterested  persons  are  invited  to 
pj  licipate  in  the  making  of  the 
pi  >posed  rule  by  submitting  such 
w  itten  data,  views,  or  arguments  as 
th  >y  may  desire.  Communications  shall 
id  tntitythe  Rules  Docket  number  and 

submitted  in  triplicate  to  the  address 
sp  jcified  above.  All  communications 
re  eived  on  or  before  the  closing  date 
fo  comments,  specified  above,  willbe 
CO  isidered  before  taking  action  on  the 
pr  )posed  rule.  The  proposals  contained 

this  notice  may  be  changed  in  light 
of  Lhe  comments  received. 

Comments  are  specifically  invited  on 

I  overall  regulatory,  economic. 


en  /ironmental,  and  energy  aspects  of 

thi  I  proposed  rule.  All  comments 

su  jmitted  will  be  available,  both  before 

an  i  after  the  closing  date  for  comments, 

in  Lhe  Rules  Docket  for  examination  by 

in  erested  persons.  A  report 

su  nmarizing  each  FAA -public  contact 

CO  icemed  with  the  substance  of  this 

pr  )posal  will  be  filed  in  the  Rules 

Dc  cket. 

^ommenters  wishing  the  FAA  to 
ac  Jiowledge  receipt  of  thoir  comments 
su  )mitted  in  response  to  this  notice 
mi  ist  submit  a  self-addressed,  stamped 
po  Jtcard  on  which  the  following 
st«  tement  is  made:  "Comments  to 
Dc  cket  Number  94-NM-120-AD."  The 
pc  jtcard  will  be  date  stamped  and 
rei  iirned  to  the  commenter. 

Ai  ailability  of  NPRMs 

.    ^y  person  may  obtain  a  copy  of  this 
Nl  RM  by  submitting  a  request  to  the 
F/  A,  Transport  Airplane  Directorate, 
AI IM-103.  Attention:  Rules  Docket 
N{  .94-NM-120-AD.  1601  Lind  Avenue, 
SV  J.,  Renton,  Washington  98055-4056. 


Discussion 

On  August  6,  1990,  the  FAA  issued 
AD  90-17-18,  amendment  3^-6702(55 
FR  33279,  August  15, 1990),  applicable 
to  certain  Boeing  Model  747SP  series 
airplanes,  to  require  inspections  for 
cracks  in  the  web  of  the  wing  front  spar 
between  front  spar  station  (FSS)  636  and 
FSS  675  over  engine  numbers  2  and  3, 
and  repair,  if  necessary.  That  AD  also 
provides  for  an  optional  modification, 
which,  if  accomplished,  constitutes 
terminating  action  for  the  required 
inspections.  That  action  was  prompted 
by  a  report  of  a  26-inch  crack  on  the 
front  spar  web.  The  requirements  of  that 
AD  are  intended  to  prevent  fuel  leakage 
onto  an  engine  and  a  resultant  fire. 

Since  the  issuance  of  that  AD,  the 
FAA  received  a  report  of  cracking  in  the 
web  of  the  wing  front  spar  in  an  area 
outside  the  inspection  zone  specified  in 
AD  90-17-18  on  a  Model  747SP  series 
airplar.e  that  had  been  inspected 
previously  in  accordance  with  that  AD. 
The  report  involved  a  31 -inch  fatigue 
crack  between  front  spar  station  (FSS) 
628  and  FSS  659.  The  crack  was 
initiated  by  sonic  fatigue.  In  addition, 
fuel  was  leaking  adjacent  to  the  number 
3  engine.  The  FAA  also  received  a 
report  of  a  24-inch  fatigue  crack 
between  FSS  646  and  FSS  670  on 
another  Model  747SP  series  airplane.  A 
crack  in  the  web  that  is  not  detected 
before  it  extends  outside  the  chord 
footprints  can  allow  fuel  leakage. 
Fatigue  cracking  on  the  web  of  the  wing 
front  spar,  if  not  detected  and  corrected 
in  a  timely  manner,  can  result  in  fuel 
leakage  onto  an  engine  and  a  resultant 
fire. 

Based  on  these  findings,  the  FAA  has 
determined  that  additional  actions  are 
necessary  on  airplanes  that  were 
inspected  or  modified  in  accordance 
with  AD  90-17-18.  The  FAA  finds  that 
an  ultrasonic  inspection  must  be 
performed  in  an  area  that  extends 
beyond  that  specified  in  the  existing 
AD.  In  addition,  a  high  fi-equency  eddy 
current  inspection  of  an  area  of  the  web 
one  iqch  below  the  upper  chord  and  one 
inch  above  the  lower  chord  footprints 
between  FSS  628  and  FSS  675  must  be 
performed.  Additionally,  the  FAA  finds 
that  these  inspections  must  be 
performed  on  airplanes  on  which  the 
"terminating  modification,"  which  was 
provided  in  AD  90-17-18,  was 
previously  installed. 
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The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
57A2259.  Revision  2.  dated  June  9, 
1994.  which  describes  procedures  for 
additional  inspections  of  an  expanded 
inspection  zone.  This  revised  alert 
service  bulletin  describes  the  following 
repetitive  inspections  to  detect  cracks  in 
the  web  between  FSS  628  and  FSS  675: 

1.  Ultrasonic  inspections  of  the  web 
under  the  upper  and  lower  chord 
footprints; 

2.  High  frequency  eddy  current 
inspections  of  the  web  in  an  area  one 
inch  below  the  upper  chord  and  one 
inch  above  the  lower  chord  footprints: 
and 

3.  Detailed  visual  inspections  of  the 
forward  face  of  the  web  of  the  wing 
front  spar  at  fastener  locations  in  the 
vveb-to-stiffeners  and  web-to-rib  posts. 

The  alert  service  bulletin  also 
describes  procedures  for 
accomplishment  of  an  optional 
terminating  modification.  That 
modification  involves  removing  a 
section  of  the  web  of  the  wing  front  spar 
between  FSS  623  and  FSS  670  inboard 
of  the  inboard  engine,  splicing  in  a  new 
thicker  web  section,  and  adding  a  new 
stiffener  outboard  of  the  web  splice.  If 
this  modification  is  accomplished,  the 
repetitive  inspections  of  the  web.  as 
described  in  the  alert  service  bulletin, 
are  no  longer  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  90-17-18  to  require 
various  repetitive  inspections  to  detect 
cracks  in  the  web  of  the  wing  front  spar 
in  an  area  beyond  that  specified  in  the 
existing  AD.  and  modification,  if 
cracking  is  found.  Installation  of  the 
modification  would  constitute 
terminating  action  for  the  repetitive 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

Operators  shoula  note  that  this  NPRM 
would  supersede  the  existing  AD  with 
new.  additional  inspections  and  a  new 
terminating  modification.  Airplanes  on 
which  the  previous  "terminating" 
modification  provided  for  in  AD  90-17- 
18  had  been  installed  would  be  required 
to  be  inspected  in  accordance  with  the 
new  inspections  proposed  in  this  notice. 
Installation  of  the  new  terminating 
modification,  specified  in  paragraph  (e) 
of  this  notice,  would  constitute 
terminating  action  for  the  requirements 
of  the  AD. 

The  manufacturer  has  advised  that  it 
is  currently  developing  a  modification 
program  for  the  engine  struts  oh  these 
airplanes  that  will  positively  address 


the  fatigue  cracking  condition  and  other 
items  associated  with  the  engine  struts. 
Once  this  modification  program  is 
developed  and  approved,  the  FAA  may 
consider  additional  rulemaking. 

There  are  approximately  35  Model 
747SP  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  11  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Tne  FAA  estimates  that  it  would  lake 
approximately  22  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections  (between  FSS  628  and  FSS 
675)  specified  in  this  AD.  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  S13.310.  or 
Si. 210  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  .\D 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  terminating 
modification  that  would  be  provided  by 
this  AD  action,  it  would  take 
approximately  644  work  hours  to 
accomplish  it,  at  an  average  labor  rate  of 
S35  per  work  hour.  The  cost  of  required 
parts  would  be  $21,800.  Based  on  these 
figures,  the  total  cost  impact  of  the 
terminating  modification  would  be 
S57.220  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety- 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6702  (55  FR 
33279.  August  15. 1990).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  94-\M-l  20-AD  Supersedes 
AD  90-17-18.  Amendment  39-6702. 

Applicability:  Model  747SP  series 
airplanes:  variable  numbers  RGOOl  through 
RG142  inclusive,  and  RG171  through  RG222 
inclusive:  certificated  in  any  categorv'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  onto  an  engine  and 
a  resultant  fire,  accomplish  the  following: 

(a)  For  airplanes  on  which  the  "terminating 
modification"  [between  front  spar  station 
(FSS)  640  and  FSS  670)  specified  in  Boeing 
Alert  Sen  ice  Bulletin  747-57A2259.  dated 
Februan,'  15,  1990;  or  Revision  1.  dated 
September  6.  1990:  has  not  been 
accomplished:  Within  the  next  six  months 
after  September  21. 1990  (the  effective  date 
of  AD  90-17-18.  amendment  39-6702). 
perform  a  visual  and  an  ultrasonic  inspection 
of  the  front  spar  web  between  front  spar 
station  (FSS)  636  and  FSS  675  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
57A2259.  dated  February  15,  1990.  or 
Revision  1.  dated  September  6. 1990.  If  no 
crack  is  f"und.  repeat  these  inspections  at 
inter\als  not  to  exceed  1,000  landings  ontii 
the  inspections  required  by  paragraph  (b)  of 
this  AD  are  accomplished. 

(b)  For  airplanes  on  which  the 

■  terminating  modification"  [between  front 
spar  station  (FSS)  640  and  FSS  670)  specified 
in  Boeing  Alert  Service  Bulletin  747- 
57A2259,  dated  February- 15. 1990;  or 
Revision  1.  dated  September  6, 1990:  has  not 
biecn  accomplished:  Prior  to  the 
accumulation  of  4.000  total  landings  on  the 
airplane,  or  within  1.000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  the  inspections  specified  in 
paragraphs  (bKl).  (b)(2).  and  (b)(3)  of  this  AD 
to  detect  cracks  in  the  web  between  FSS  628 
and  FSS  675.  in  accordaiice  with  Boeing 
Alert  Ser\'ice  Bulletin  747-57A2259, 
Revision  2.  dated  June  9. 1994. 
Accomplishment  of  these  inspections 
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terminates  the  repetitive  inspection 
requirement  of  paragraph  (a)  of  this  AD.  If  no 
crack  is  found,  repeat  these  inspections 
thereafter  at  intervals  not  to  exceed  1,000 
landings. 

(1)  Perform  an  ultrasonic  inspection  in  the 
web  under  the  upper  and  lower  chord 
footprints:  and 

(2)  Perform  a  high  frequency  eddy  current 
inspection  in  the  web  in  an  area  one  inch 
below  the  upper  chord  and  one  inch  above 
the  lower  chord  footprints;  and 

(3)  Perform  a  detailed  visual  inspection  in ' 
the  forward  face  of  the  web  of  the  wing  front 
spar  at  fastener  locations  in  the  wob-to- 
stiffeners  and  wcb-to-rib  posts. 

(c)  For  airplanes  on  which  the  "terminating 
modification"  specified  in  Boeing  Alert 
Service  Bulletin  747-57.^2259.  dated 
February'  15. 1990;  or  Revision  1.  dated 
September  6, 1990;  has  been  accomplished: 
Prior  to  the  accumulation  of  4.000  total 
landings  on  the  airplane,  or  within  6  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  the  inspections 
specified  in  paragraphs  (c)ll),  (c)(2),  and 
(c)(3)  of  this  AD  to  detect  cracks  in  the  web 
between  FSS  628  and  F.SS  636,  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
57A2259,  Revision  2,  dated  June  9. 1994.  If 
no  crack  is  found,  repeat  these  inspections 
thereafter  at  intervals  not  to  exceed  1,000 
landings. 

(1)  Perform  an  ultrasonic  insf>ection  of  the 
web  under  the  upper  and  lower  chord 
footprints:  and 

(2)  Perform  a  high  frequency  eddy  current 
inspection  of  the  web  in  an  area  one  inch 
below  the  upper  chord  and  one  inch  above 
the  lower  chord  footprints;  and 

(3)  Perform  a  detailed  visual  inspection  of 
the  forward  face  of  the  web  of  the  wing  front 
spar  at  fastener  locations  in  the  web-to- 
stiffeners  and  web-to-rib  posts. 

(d)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  accomplish  a  terminating 
modification  (between  FSS  623  and  FSS  670) 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-57A2259,  Revrsion  2.  dated 
June  9, 1994;  or  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate. 

(e)  Installation  of  a  terminating 
modification  (between  FSS  623  and  FSS  670) 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-57 A2259,  Revision  2.  dated 
June  9, 1494;  or  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  AGO; 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(g)  Special  flight  permits  mav  be  issued  in 
accordance  with  sections  21.197  and  21.199 


oft  le  Federal  Aviation  Regulations  (14  CFR 
21.1  97  and  21.199)  to  operate  the  airplane  to 
a  lo  ation  where  the  requirements  of  this  AD 
can  36  accomplished. 

Is  iued  in  Renton,  Washington,  on  October 
24.  1994. 

Dai  'ell  M.  Pederson, 

Act  ng  Manager,  Transport  Airplane 
Din  ctorate.  Aircraft  Certification  Service. 
IFR  Doc.  94-26716  Filed  10-27-94;  8:45  am) 
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[Do  :ket  No.  94-NM-97-AD] 

Airworthiness  Directives;  Canadair 
Moi  lei  CL-600-2B19  (Regional  Jet) 
Ser  es  Airplanes 

AGE  NCY:  Federal  Aviation 
Adi  riinistration,  DOT. 

ACT  ON:  Notice  of  proposed  rulemaking 
(NF  RM). 
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This  document  proposes  the 
ition  of  a  new  airworthiness 
ive  TAD)  that  is  applicable  to 
cerfein  Canadair  Model  CL-600-2B19 

ional  Jet)  series  airplanes.  This 
proposal  would  require  various 

ifications  of  the  passenger  doors. 
;  proposal  is  prompted  by  reports 
some  passenger  doors  froze  shut 
ng  flight  and  could  not  be  opened 
landing  the  airplane.  The  actions 
ified  by  the  proposed  AD  are 
t^ided  to  prevent  the  passenger  doors 
freezing  shut,  and  consequently, 
ibiting  the  passengers  from  exiting 
irplane  in  the  event  of  an 
emergency. 

DAT  -S:  Comments  must1)e  received  by 
Dec  jmber  24, 1994. 
ADO  BESSES:  Submit  comments  in 
pjicate  to  the  Federal  Aviation 
inistration  (FAA).  Transport 
ane  Directorate,  ANM-103, 
ion:  Rules  Docket  No.  94-NM- 
97-KD,  1601  Lind  Avenue,  S\V., 
Rer  ton,  Washington  98055-4056. 
Cor  iments  may  be  inspected  at  this 
tioH  between  9:00  a.m.  and  3:00 
.  Monday  through  Friday,  e.xcept 
Fecfcral  holidays. 

service  information  referenced  in 
jroposed  i^le  may  be  obtained  from 
Boiibardier,  Inc.,  Bombardier  Regional 

ft  Division,  Garratt  Boulevard, 
Do\irnsview,  Ontario  M3K  1Y5,  Canada, 
infoimation  may  be  examined  at 
AA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SVV., 
Renkon,  Washington;  or  at  the  FAA, 
ne  and  Propeller  Directorate,  New 
Aircraft  Certification  Office,  181 
Soiih  Franklin  Avenue,  Room  202, 
ey  Stream,  New  York. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Michele  Maurer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  Room  202,  Vallev  Stream,  New 
York  11581;  telephone  (516)  791-6427; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
i^ceived  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
propo.sed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this   - 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-97-AD."  The 
postcard  Will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-97-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  mav  exist  on  certain  Canadair 
Model  CL-60'0-2B19  (Regional  Jet) 
series  airplanes.  Transport  Canada 
Aviation  advises  that  some  passenger 
doors  froze  shut  during  flight  and  could 
not  be  opened  after  landing  of  the 
airplane.  In  some  cases,  the  pa.s.senger 
door  outer  handle  mechanism  froze;  in 
others,  the  latching  mechanism  seized 
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as  a  result  of  frost  in  the  latch  pins  of 
the  door.  In  addition,  there  have  been 
cases  where  passenger  door  pull-out 
^  handles  have  been  found  to  be  damaged 
as  a  result  of  freezing,  which  can  result 
in  failure  of  the  door  operating 
mechanism  to  function  correctly. 
Investigation  also  revealed  that  the 
temperature  at  the  passenger  and  service 
door  area  is  noticeably  cooler  than  in 
other  areas  of  the  airplane,  due  to 
insufficient  insulation  of  the  doors. 
These  conditions,  if  not  corrected,  could 
result  in  the  inability  of  passengers  to 
exit  the  airplane  in  the  event  of  an 
emergency. 

Bombardier,  Inc.,  has  issued  the 
following  service  information: 

1.  Canadair  Alert  Service  Bulletin  S.B. 
A601R-52-002,  Revision  *C.'  dated 
December  1, 1993.  This  alert  service 
bulletin  describes  procedures  for 
applying  an  anti-ice  agent  to  the 
operating  mechanisms  of  the  passenger 
and  service  doors.  The  alert  service 
bulletin  also  describes  procedures  for 
applying  a  dry  lubrication  agent  to  the 
seals  of  those  doors  and  to  the  seals  of 
the  overwing  emergency  exits  and 
greasing  the  passenger  door  latch  pins. 
Accomplishment  of  those  actions  will 
decrease  the  possibility  of  seizure  of  the 
doors  and  exits  as  a  result  of  frozen 
moisture  in  the  mechanisms  and  seals. 

2.  Canadair  Service  Bulletin  S.B. 
601R-52-007,  Revision  'B,'  dated 
December  1, 1993.  This  service  bulletin 
describes  procedures  for  applying  grease 
to  the  passenger  door  latch  pins  and 
latch  pin  fittings.  Accomplishment  of 
this  service  bulletin  wall  decrease  the 
possibility  of  seiziue  of  the  latching 
mechanisms  as  a  result  of  frost  in  the 
mechanisms  and  seals. 

3.  Canadair  Alert  Service  Bulletin  S.B. 
A601R-52-008,  Revision  'B,'  dated 
December  1, 1993.  This  alert  service 
bulletin  describes  procedures  for 
temporarily  isolating  the  pull-out 
handle  from  the  door  latch  mechanism. 

4.  Canadair  Service  Bulletin  S.B. 
601R-52-006,  Revision  'B,'  dated 
December  1, 1993.  This  service  bulletin 
describes  procedures  for  installing 
sealed  insulation  packages  to  the 
interior  of  the  passenger  door/stairway, 
service  door,  and  service  door  surround. 
Accomplishment  of  this  service  bulletin 
will  increase  the  insulation  value  of  the 
passenger  and  service  doors  and  will 
reduce  heat  loss  conditions  within  the 
passenger  and  service  door  areas. 

5.  Canadair  Alert  Service  Bulletin  S.B. 
A601R-52-009.  Revision  'B;'  dated 
December  1, 1993.  This  alert  service 
bulletin  describes  procedures  for 
reaming  the  passenger  door  latch  pin 
fittings;  installing  a  grease  retainer, 
greasing  the  tube  and  nipple  assembly: 


and  applying  grease  to  the  door  latch 
pins  and  anti-ice  compoimd  to  the  door 
outer  handle  mechanism. 
Accomplishment  of  this  alert  service 
bulletin  will  decrease  the  possibility  of 
seizure  of  the  latching  mechanism  as  a 
resuh  of  frost  in  the  latch  pins  of  the 
door. 

6.  Canadair  Alert  Service  Bulletin  S.B. 
A601R-52-021,  Revision  'A,'  dated 
December  7, 1993.  This  alert  service 
bulletin  describes  procedures  for 
reworking  the  passenger  door  outer 
handle  mechanism,  installing  a 
waterproof  boot,  and  greasing  the  door. 
Accomplishment  of  this  alert  service 
bulletin  will  ensure  that  the  outer 
handle  mechanism  on  the  passenger 
door  does  not  freeze  during  flight  of  the 
airplane. 

7.  Canadair  Service  Bulletin  S.B. 
601R-11-007,  dated  December  1, 1993. 
This  service  bulletin  describes 
procedures  for  installing  new  placards 
on  the  passenger  door  structure  to 
advise  the  crew  that  when  a  green 
witness  mark  is  visible,  the  latch  pin  is 
in  the  correct  locked  position. 

Transport  Canada  Aviation  classified 
these  service  bulletins  and  alert  service 
bulletins  as  mandatory  and  issued 
Canadian  Airworthiness  Directive  CF- 
93-02R1,  dated  March  31. 1994.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  apphcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
various  modifications  of  the  passenger 
doors.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletins  and  ser\'ice 
bulletins  described  previously. 

The  FAA  estimates  that  17  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  67  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 


is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $10,945  per 
airplane.  Based  on  these  figures,  the  " 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$254,405,  or  $14,965  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and. 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the     • 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHJNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  US.G.  106(g);  and  14  CFK 
11.89. 


139.13    [AiMfNtotq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Canadair  Docket  94-NM-97-AO. 

ApplicabUity:  Model  CL-600-2B19 
(Regional  Jet)  series  airplanes,  serial  numbers 

7003  and  subsequent,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  passengers  to 
exit  the  airplane  in  the  event  of  an 
emergency,  accomplish  the  following: 

(a)  For  airplanes  having  serial  numt>ers 

7004  through  7028,  inclusive:  Within  14  days 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  3  days 
until  the  action  required  by  paragraph  (e)(2) 
of  this  AD  is  accomplished,  apply  an  anti- 
icing  agent  to  the  operating  mechanisms  of 
the  passenger  door  in  accordance  with 
Canadair  Alert  Service  Bulletin  No.  S.B. 
A601R-52-0O2.  Revision  'C,'  dated  December 
1, 1993. 

(b)  For  airplanes  having  serial  numbers 
7004  through  7006,  inclusive,  and  7008 
through  7010,  inclusive:  Within  14  days  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  300  hours  time-in- 
service  until  the  actions  required  by 
paragraphs  (e)(1)  and  (e)(3)  of  this  AD  are 
accomplished,  apply  grease  to  the  passenger 
door  latch-pin  fittings  in  accordance  with 
Canadair  Service  Bulletin  S.B.  601R-52-007, 
Revision  'B,'  dated  December  1, 1993. 

(c)  For  airplanes  having  serial  numbers 
7004  through  7006,  inclusive,  and  7008 
through  7010,  inclusive:  Within  14  days  after 
the  effective  date  of  this  AD,  deactivate  the 
pull-out  handle  located  on  the  outside  of  the 
passenger  door,  in  accordance  with  Canadair 
Alert  Service  Bulletin  S.B.  A601R-52-0G8, 
Revision  'B,'  dated  December  1, 1993. 

(d)  For  airplanes  having  serial  numbers 
7004  through  7019,  inclusive:  Within  14  days 
after  the  effective  date  of  this  AD,  install 
sealed  insulation  packages  to  the  interior  of 
the  passenger  door  in  accordance  with 
Canadair  Service  Bulletin  SB.  601R-52-0e6, 
Revision  B,'  dated  December  1, 1993. 

(e)  Within  60  days  or  600  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  accomplish  the 
procedures  specified  in  paragraphs  (e)(1), 
(e)(2),  and  (e)(3)  of  this  AD: 

(1)  For  airplanes  having  serial  numbers 
7004  through  7024,  inclusive:  Modify  the 
passenger  door  latch  pin  fittings,  and  install 
grease  retain,  grease  tube,  and  nipple 
assembly;  and  grease  the  latch  pins  in 
accordance  with  paragraphs  2  A  and  2B  of  the 
Accomplishment  Instructions  of  Canadair 
Alert  Service  Bulletin  S.B.  A6O1R-52-009, 
Revision 'B,' dated  December  1, 1993. 

(2)  For  airplanes  having  serial  numbers 
7004  through  7028,  inclusive:  Modify  the 
outer  handle  of  the  passenger  door  in 
accordance  with  Canadair  Alert  Service 
Bulletin  S.B.  A601R-52-021,  Revision  'A,' 
dated  December  7, 1993.  Repetitive 
applications  of  an  anti-ice  agent,  as  required 
by  paragraph  (a)  of  this  AD,  must  be 
discontinued  upon  accomplishment  of  the 
modification  required  by  this  paragraph. 


54138  Federal  Register  /  Vol.   )9.  No.  208  /  Friday.  October  28.  1994  /  Proposed  Rules 


(3)  F«'  airplanes  having  serial  numbera 
7IKM  through  7024,  inclusive:  Install  placards 
adjacent  to  the  door  latch  pins  on  the 
pkssenger  door  structure  in  accordance  with 
anadair  Service  Bulletin  S.B.  601R-1 1-007, 
dated  December  1, 1993. 

(f)  Accomplishment  of  the  actions  required 
b  f  paragraphs  (e)(1)  and  (e)(3)  of  this  AD 

0  institutes  terminating  action  for  the 

n  petitive  greasing  requirements  of  paragraph 
(1)  of  this  AD. 

(g)  For  airplanes  having  serial  numbers 

7  K)3  and  subsequent:  Within  300  hours  time- 
ii  -service  after  accomplishing  the  applicable 
niodirications  required  by  paragraphs  (e)(1), 
(d)(2),  and  (e)(3)  of  this  AD,  and  thereafter  at 
ii  tervals  not  to  exceed  300  hours  time-in- 
s(  rvice,  accomplish  the  lubrication 
p  txedures  in  specified  paragraphs  (g)(t)  and 
(j)(2)ofthisAD. 

(1)  Lubricate  the  passenger  door  latch  pins 
ii  accordance  with  paragraph  2B,  Part  "A," 
It  tms  (26)  through  (28),  of  the 

A  ixomplishment  Instructions  of  Canadair 
A  lert  Service  Bulletin  A601R-52-OO9, 
R  ivision  B,  dated  December  1, 1993. 

(2)  Lubricate  the  passenger  door  outer 
h  indle  assembly  in  accordance  with 

p  iragraph  2B,  Item  (28),  of  the 
A  xomplishment  Instructions  of  Canadair 
A  lert  Service  Bulletin  No.  A601R-52-O21. 
R  ivision  A,  dated  December  7, 1993. 

(h)  An  alternative  method  of  compliance  or 
8<  justment  of  the  compliance  time  that 
pi  ovides  an  acceptable  level  of  safety  may  be 
ui  ed  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA 
Eligine  and  Propeller  Directorate.  Operators 
si  all  submit  their  requests  through  an 
a|  ipropriate  FAA  Principal  Maintenance 
Ii  spector,  who  may  add  comments  and  then 
s<  nd  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
e]  istence  of  approved  alternative  methods  of 
c(  mpliance  with  this  AD,  if  any,  may  be 

01  itained  from  the  New  York  ACO. 

(i)  Special  flight  permits  may  be  issued  in 
a(  cordance  with  sections  21.197  and  21.199 
o  the  Federal  Aviation  Regulations  (14  CFR 

2  .197  and  21.199)  to  operate  the  airplane  to 
a  ocation  where  the  requirements  of  this  AD 
o  n  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
2  ,  1994. 
0  irrell  M.  Pederson.     " 

A  :ting  Manager,  Transport  Airplane 
D  rectorate,  Aircraft  Certification  Service. 
[I  R  Doc.  94-26717  Filed  10-27-94;  8:45  am] 
Bl  .UNG  CODE  4910-13-P 


11  CFR  Part  71 

[i  irspace  Docket  No.  94-ANM-60] 

F  "oposed  Establishment  of  Class  E 
A  rspace;  Saratoga,  WY 

A  5ENCY:  Federal  Aviation 

A  dministration  (FAA),  DOT. 

A  JTION:  Notice  of  proposed  rulemaking. 


S  IMMARY:  This  proposed  rule  would 
e  tablish  the  Saratoga,  Wyoming,  Class 


E  airspace.  This  action  is  necessary  to 
accommodate  a  new  instrument 
approach  procedure  at  Shively  Field 
Airport,  Saratoga,  Wyoming,  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  (m 
or  before  December  15, 1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  ANM-530, 
Federal  Aviation  Administration, 
Docket  No.  94-ANM-50, 1601  Lind 
Avenue  S.W.,  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Riley,  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-50, 1601  Lind  Avenue  S.W.. 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ANM-50."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  at  the  address  listed  above 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
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Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530, 1601 
Lind  Avenue  S.W.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Saratoga, 
Wyoming,  to  accommodate  a  new 
instrument  approach  procedure  at 
Shively  Field  Airport.  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datura  83.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  stirface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.96  dated  July  18, 1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  this  document  would  be 
pubhshed  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Poficies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(b):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragfaph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  WY  E5  Saratoga,  WY  (New] 
Saratoga.  Shively  Field,  WY 

(Lat  41''26'41"  N,  long.  106''49'25''  W) 
Saratoga  NDB 

(I^t.  41°26'42''  N,  long.  106''49'56"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  Shively  Field  Airport  and  within 
3.1  miles  each  side  of  the  342°  bearing  from 
the  Saratoga  NDB  extending  from  the  6.9- 
mile  radius  to  10  miles  northwest  of  the 
NfDB;  that  airepace  extending  upward  from 
1.200  feet  above  the  surface  bounded  by  a 
line  beginning  at: 

Lat  41''54'45"  N,  long.  106''47'15"  W; 
To  lat.  41»17'00"  N,  long.  106'32'30"  W; 
To  lat.  41''10'00"  N.  long.  107»03'45"  W; 
To  lat.  41''47'30"N,  long.  107«'19'00"  W; 
To  the  point  of  beginning,  excluding  that 
portion  within  the  Rawlins  Municipal 
Airport,  WY,  Qass  E  airspace  area. 

Issued  in  Seanle,  Washii^gton.  on  October 
7,  1994. 

Temple  H.  Johnsoii,  Ir., 

Manager,  Air  Traffic  Division,  Nortbtvest 
Mountain  Region. 

IFR  Doc.  94-26752  Filed  10-27-*4;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSIOli 

17  CFR  Parts  35  and  36 

Section  4(c)  Contract  Market 
Transactions;  Swap  Agreements 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 


SUMMARY:  On  August  16,  1993,  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
a  notice  of  petitions  for  exemptive  relief 
submitted  by  the  Chicago  Mercantile 
Exchange  ("CME")  and  the  Board  of 


Trade  of  the  City  of  Chicago  ("CBOT") 
and  request  for  comment.  The  petitions 
requested  exemptions  from  most  of  the 
requirements  of  the  Commodity 
Exchange  Act  ("CEA"  or  "Act")  and 
Commission  regulations  for  certain 
exchange-traded  futures  and  option 
contracts  pursuant  to  Section  4(c)  of  the 
Act,  added  October  28, 1992. 

The  comment  period  closed  December 
15, 1993,  and  the  Commission  has 
carefully  considered  the  comments 
received.  Based  upon  its  review  of  the 
comments  and  its  own  consideration  of 
the  exemption  requests,  the  Commission 
is  proposing  rules  which  will  permit 
certain  contract  market  transactions  (as 
defined  herein)  meeting  specified 
criteria  to  trade  pursuant  to  exemption 
from  certain  requirements  imder  the  Act 
and  Commission  regulations  on  a 
section  4(c)  contract  market.  The 
Commission  is  also  seeking  comment  on 
whether  Part  35  (exemption  of  swap 
agreements)  should  be  amended  to 
include  stand-alone  prohibitions  on 
fraud  and  price  manipulation. 
DATES:  Written  comments  must  be 
received  by  the  Commission  by  the 
close  of  business  on  December  12. 1994. 
Reference  should  be  made  to  section 
4(c)  contract  market  transactions. 
ADDRESSES:  Interested  persons  should 
submit  their  written  views  and 
comments  to  Jean  A.  Webb.  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W.. 
Washington,  DC.  20581. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
G.  Nicolette,  Acting  General  Counsel. 
David  R.  Merrill.  Deputy  General 
Counsel,  or  Ellyn  S.  Roth,  Attorney, 
Office  of  the  General  Coimsel, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W..  , 

Washington,  D.C.  20581.  Telephone;         I 
(202) 254-9880.  ] 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

Section  2(a)(1)(A)  of  the  Act  grants  the 
Commission  exclusive  jurisdiction  over 
"accoimts,  agreements  (including  any 
transaction  which  is  of  the  character  of 

•  *  *  an  'option'  •  •  *),  and 
transactions  involving  contracts  of  sale 
of  a  commodity  for  future  delivery 
traded  or  executed  on  a  contract  market 

*  *  •  or  any  other  board  of  trade, 
exchange,  or  market  *  •  •"7  U.S.C.  2. 
The  CEA  and  Commission  regulations 
require  that  transactions  in  commodity 
futures  contracts  and  commodity  option 
contracts,  with  narrowly  defined 
exceptions,  occur  on  or  subject  to  the 
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rules  of  contract  markets  designated  by 
the  Commission.  ■ 

On  October  28, 1992.  the  Futures 
Trading  Practices  Act  of  1992  ("1992 
Act")  was  signed  into  law.  P.L.  No.  102- 
546.  This  legislation  added  new 
subsections  (c)  and  (d)  to  Section  4  of 
the  Act.  New  Section  4(c)(1)  authorizes 
the  Commission,  by  rule,  regulation,  or 
order,  to  exempt  any  agreement, 
contract  or  transaction,  or  class  thereof, 
from  the  exchange-trading  requirements 
of  Section  4(a)  or  any  other  requirement 
of  the  Act  other  than  Section  2(a)(1)(B), 
7  U.S.C.  2?  New  Section  4(c)(2) 
provides  that  the  Commission  may  not 
grant  an  exemption  from  the  exchange- 
trading  requirement  of  the  Act  unless, 
inter  alia,  the  agreement,  contract  or 
transaction  being  exempted  will  be 
entered  into  solely  between 
"appropriate  persons"  as  defined  in 
new  Section  4(c)(3) '  subject  to  such 


'  Sections  4(a),  4c(b)  and  4c(c)  of  the  Act.  7  U.S.C 
e(a).  ec(b).  and  6c(c).  Section  4(a)  of  the  CEA 
specincally  provides,  inter  alia,  that  it  is  unlawful 
to  enter  into  a  commodity  futures  contract  that  is 
not  made  "on  or  subject  to  the  rules  of  a  board  of 
trade  which  has  been  designated  by  the 
Commission  as  a  'contract  market'  for  such 
commodity."  7  U.S.C  6(a).  This  prohibition  does 
not  apply  to  futures  contracts  made  on  or  subject 
to  the  rules  of  a  foreign  board  of  trade,  exchange 
or  market.  7  U.S.C  6(a). 

-Specifically,  Section  4(c)(1).  7  U.S.C  8(c)(1). 
provides: 

In  order  to  promote  responsible  economic  or 
fmancial  innovation  and  fair  competition,  the 
Commission  by  rule,  regulation,  or  order,  after 
notice  and  opportunity  for  hearing,  may  (on  its  ovyn 
initiative  or  on  application  of  any  person,  including 
any  board  of  trade  designated  as  a  contract  market 
for  transactions  for  future  delivery  in  any 
commodity  under  section  5  of  this  Act)  exempt  any 
agreement,  contract,  or  transaction  (or  class  thereof) 
that  is  otherwise  subject  to  subsection  (a)  (including 
any  person  or  class  of  persons  offering,  entering 
into,  rendering  advice  or  rendering  other  services 
with  respect  to,  the  agreement,  contract,  or 
transaction),  either  unconditionally  or  on  stated 
terms  or  (.oiidftions  or  for  stated  periods  and  either 
retroactiveiyur  prospectively,  or  both,  from  any  of 
the  requirements  of  subsection  (a),  or  from  any 
other  provision  of  this  Act  (except  section 
2(a)(1)(B)).  if  the  Commission  determines  that  the 
exemption  would  be  consistent  with  the  public 
interest. 

'Section  4(c)(3),  7  U.S.C.  6(c)(3).  provides  that 
the  term  "appropriate  person"  shall  be  limited  to 
the  following  persons  or  classes  thereof: 

(A)  A  bank  or  trust  company  [acting  in  an 
individual  or  Hduciary  capacity). 
<(B)  A  savings  association. 

(C)  An  insurance  company. 

(0)  An  investment  company  subject  to  regulation 
under  the  Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  i»t  seg  ). 

(E)  A  commodity  pool  formed  or  operated  by  a 
person  subject  to  regulation  under  this  Act. 

(F)  A  corporation,  partnership,  proprietorship, 
organization,  trust,  or  other  business  entity  with  a 
net  worth  exceeding  Sl.OOO.OOO  or  total  assets 
exceeding  S5,000,000.  or  the  obligations  of  which 
under  the  agreement,  contract  or  transaction  are 
guaranteed  or  otherwise  supported  by  a  letter  of 
credit  or  keepwell,  support,  or  other  agreement  by 
any  such  entity  or  by  an  entity  referred  to  in 


lin  itations  as  may  be  deemed 
ap  iropriate  by  the  Commission,  in  the 
pu  )lic  interest.'*  In  granting  such  an 
ex«  mption,  the  Commission  must  also 
del  Brmine  that  the  agreement,  contract 
or  I  ransaction  in  question  will  not  have 
a  n  aterial  adverse  effect  on  the  ability 
of  I  le  Commission  or  any  contract 
ma  'ket  to  discharge  its  regulatory  or 
sel  -regulatory  duties  under  the  Act  and 
tha  :  the  exemption  would  be  consistent 
wil  1  the  public  interest  and  the 
pui  poses  of  the  Act.'  In  vesting  the 
Coi  nmission  with  this  new  exemptive 
aut  lority,  Congress  recognized  the  need 
to  ( reate  legal  certainty  for  instruments 
tha  may  contain  some  features  similar 
to  I  lose  of  regulated  exchange-traded 
pre  ducts  but  that  are  sufficiently 
dif  erent  in  their  purpose,  function  or 
de!  ign,  or  other  characteristics  such  that 
tra  litional  futures  regulation  may  be 
uni  lecessary.* 

II.  The  Petitions  for  Exemptive  Relief 

( In  August  16, 1993,  the  Commission 
pu  )lished  in  the  Federal  Register  a 


sub  laragraph  (A).  (B),  (C).  (H),  (I),  or  (K)  of  this 
pari  graph. 

((  )  An  employee  benefit  plan  with  assets 
exri  eding  Sl.OOO.tXK),  or  whose  investment 
dec  sions  are  made  by  a  bank,  trust  company, 
insi  rance  company,  investment  adviser  registered 
unr  »r  the  Investment  Advisers  Art  of  1940  (15 
U.S  C.  30a-l  er  seq.),  or  a  commodity  trading 
adv  sor  subject  to  reguktion  under  this  Act. 

Any  governmental  entity  (including  the 
Uni  ed  Slates,  any  state,  or  any  foreign  government) 
or  f  }litical  subdivision  thereof,  or  any 
mul  inational  or  supranational  entity  or  any 
insI  umentality,  agency,  or  department  of  any  of  the 
fore  ;oing. 

(I  A  broker-dealer  subject  to  regulation  under  the 
Sec  irities  Exchange  Act  of  1934  (15  U.S.C  78a  et 
seq    acting  on  its  own  behalf  or  on  behalf  of 
ana  her  appropriate  person. 

(I  A  futures  conunission  merchant,  floor  broker, 
or  f  9or  trader  subject  to  regulation  under  this  Act 
acti  ig  on  its  own  behalf  or  on  behalf  of  another 
app  opriate  person. 

(I  )  Such  other  persons  that  the  Commission 
del  rmines  to  be  appropriate  in  light  of  their 
fini  ncial  or  other  qualirications,  or  the  applicability 
of  i  >propriate  regulatory  protections. 

•  «ee  H.R.  Rep.  No.  978,  102d  Cong..  2d  Sess.  79 
(19  2).       - 

'  [peciRcally,  Section  4(c)(2),  7  U.S.C.  6(c)(2), 
stal  !s: 

T  le  Commission  shall  not  grant  any  exemption 
un<  er  paragraph  (1 )  from  any  of  the  requirements 
of!  ibsection  (a)  unless  the  Commission  determines 
tha  — 

(.  l)  The  requirement  should  not  be  applied  to  the 
agr  ement,  contract,  or  transaction  for  which  the 
exe  nption  is  sought  and  that  the  exemption  would 
be  <  onsistent  with  the  public  interest  and  the 
pui  joses  of  this  Act;  and 

i  I)  the  agreement,  contract,  or  transaction — 

(  I  will  be  entered  into  solely  between  appropriate 
pel  ions:  and 

(  I)  will  not  have  a  material  adverse  effect  on  the 
abi  ity  of  the  Commission  or  any  contract  market  to 
dis  harge  its  regulatory  or  s«lf-regulato_ry  duties 
urn  er  this  Act. 

*  See  H.R.  Rep.  No.  978, 102d  Cong.,  2d  Sess.  80 
(18  12). 


notice  of  petitions  for  exemption 
submitted  by  the  CME  and  CBOT 
pursuant  to  Section  4(c)  of  the  Act,  7 
U.S.C.  6(e),  and  a  request  for  comment.' 
In  its  petition,  submitted  on  April  8, 
1993  (and  supplemented  June  18, 1993), 
the  CME  sought  an  exemption  from 
most  of  the  provisions  oi  the  Act  and 
Commission  regulations  with  regard  to 
the  purchase  and  sale  of  certain 
contracts  denominated  by  the  CME  as 
Rolling  SpofTM  futures  and  options 
contracts  ("Rolling  Spot  Contracts"). 
The  CBOT's  petition,  submitted  on  Jime 
30, 1993,  requested  that  the  Commission 
establish  a  "professional  trading  market 
exemption"  from  most  of  the  provisions 
of  the  Act  and  regulations  for  trading  in 
any  instrument  of  the  CBOT  and  other 
boards  of  trade,  including  those 
designated  previously  as  contract 
markets  by  the  Commission.  Under  both 
petitions,  trading  in  exempted 
instruments  would  have  been  limited  to 
certain  participants,  and  trades  would 
have  been  cleared  through  an  exchange 
clearing  system  approved  by  the 
Commission. 

In  the  Federal  Register  notice,  the 
Commission  requested  comment 
concerning  the  appropriate  disposition, 
pursuant  to  Section  4(c)  of  the  Act,  7 
U.S.C.  6(c),  of  the  applications 
submitted  by  the  CME  and  the  CBOT 
Specifically,  the  Commission  requested 
comment  on  approximately  100  issues 
under  the  following  general  headings, 
corresponding  to  the  determinations 
that  the  Commission  must  make  in 
order  to  grant  an  exemption  under 
Section  4(c),  7  U.S.C.  6(c):  (1)  Whether 
the  exemption  is  consistent  with  the 
public  interest  and  purposes  of  the  Act; 
(2)  whether  the  contracts  to  be 
exempted  will  be  entered  into  solely 
between  "appropriate  persons"  as 
defined  in  Section  4(c)(3)  of  the  Act,  7 
U.S.C.  6(c)(3);  and  (3)  whether  the 
exemption  will  have  a  material  adverse 
effect  on  the  ability  of  the  Commission 
or  any  contract  market  to  discharge  its 
regulatory  or  self-regulatory  duties 
under  the  Act. 

in.  Comments  Received 

The  Commission  received  36 
comment  letters  on  the  proposal:  seven 
from  futures  exchanges; "  two  from 


'58  FR  43414  (Aug.  16,  1993);  58  FR  44402  (Aug. 
20, 1993)  (correction);  58  FR  52948  (Oct.  13. 1993) 
(extension  of  comment  period  to  Dec  15, 1993). 

•The  seven  comment  letters  consist  of  an  interim 
letter  signed  by  the  presidents  of  eight  exchanges, 
a  134-page  letter  signed  by  the  presidents  of  seven 
exchanges,  a  letter  from  the  New  York  Mercantile 
Exchange  ("NYMEX"),  a  letter  from  the  CME 
responding  tu  a  comment  letter,  and  three  joint 
letters  frtim  the  CME  and  CBOT  supplementing  the 
record  and  responding  to  other  comment  letters.  In 
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-securities  exchanges;  one  from  the 
National  Futures  Association;  six  from 
trade  associations;  ■  three  from  foreign 
regulatory  bodies;  two  bxjia  university 
professors;  four  frtjm  federal  regulatory 
agencies;  one  from  a  member  of 
Congress;  one  from  a  publisher  of  a 
futures  pubhcation;  five  from  futures 
traders;  dne  from  a  bar  association;  two 
from  investment  companies;  and  one 
from  a  futures  lawyer. '" 

There  were  three  general  sets  of 
commenters:  those  who  expressed 
unquahfied  support  in  favor  of  the 
petitions;  those  who  were  generally  in 
favor  of  the  petitions  but  who  thought 
they  should  be  modified  somewhat, 
either  by  limiting  the  scope  of  the 
exemptions  and/or  by  granting  the 
exemptions  on  a  trial  basis;  and  those 
who  were  generally  against  the 
petitions.  The  CME  and  the  CBOT  were 
joined  by  six  other  exchanges  in 
expressing  their  support  for  the 
proposals.  The  group  in  favor  of  the 
exemptions  also  included  certain 
futures  professionals  and  academics. 
The  industry's  views,  however,  were  not 
uniform.  Futures  trade  associations  as 
well  as  other  futures  professionals 
comprised  the  group  giving  their 
qualified  support  to  the  CME  and  CBOT 
petitions.  Those  opposing  the  petitions 
largely  consisted  of  regulatory  agencies, 
both  foreign  and  domestic.  In  addition, 
portions  of  the  petitions  were  criticized 
by  some  investment  professionals. 

Those  supporting  uie  petitions 
generally  believed  that  the  exchanges 
are  operating  at  a  handicap  in 
competing  with  the  OTC  markets 
because  of  what  they  characterized  as 
burdensome,  costly,  and  unnecessary 
federal  regulation.  Removing  such 
regulation  would,  according  to 
supporters,  enhance  the  competitive 
posture  of  the  U.S.  exchanges  in  the 
world  marketplace.  Supporters  further 
asserted  that  professional  and 
institutional  traders  do  not  require  the 
same  level  of  regulatory  protection  as 
the  small  retail  speculator.  They  argued 
that  the  Commission  should  treat 
transactions  occuiring  in  centralized 
"professional  trading  markets"  the  same 
way  that  it  did  swaps,  hybrids,  and 
certain  energy' transactions,  all 
previously  exempted  from  most  or  all  of 


addition,  by  letter  dated  September  20, 1994.  the 
NYMEX  sought  to  join  in  the  CBOT's  petition. 

*The  six  include  an  extension  of  time  request. 

■oin  addition,  on  November  23, 1993,  the 
Commission  held  a  roundtable  discussion,  during 
which  industry  experts,  including  representatives 
of  end  users  and  dealers  in  over-the-counter 
("OTC")  and  exchange-traded  derivatives, 
presented  their  views  on  the  exchange  petitions.  A 
number  of  concerns  were  expressed  regarding  the 
way  in  which  the  exchanges'  "professional  trading 
market"  would  operate. 


the  provisions  of  the  Act  and 
Commission  regulations. 

Some  supporters  commented  that  the 
exemptions  would  allow  flexible 
product  development,  the  hallmark  of 
the  OTC  market,  but  in  a  far  more 
structured  regulatory  environment 
According  to  these  commenters, 
exchange  self-regulation  over 
derivatives  is  preferable  to  no  market 
regulation,  the  present  situation  in 
connection  with  OTC  transactions. 

Those  giving  the  petitions  qualified 
support  generally  also  endorsed 
permitting  more  flexible  approaches 
than  the  current  designation  process  as 
well  as  enhancing  the  exchanges'  ability 
to  respond  to  the  needs  of  sophisticated 
and  institutional  market  participants 
and  competitive  demands  of  the 
international  marketplace.  Nonetheless, 
commenters  in  this  category  expressed 
concerns  with  the  petitions,  and 
highlighted  the  need  to  ensure  the 
integrity  of  both  the  non-exempt  as  well 
as  the  exempt  markets,  particularly  with 
regard  to  financial  requirements, 
customer  fimds  protections,  trade 
practice  rules,  market  surveillance, 
exchange  governance,  and  the  integrity 
of  the  clearing  system.  In  addition,  some 
of  these  commenters  were  not 
thoroughly  convinced  that  the  rules  for 
preventing  fraud  and  manipulation 
proposed  by  the  CME  and  CBOT  would 
be  as  effective  as  the  current 
procedures."  The  commenters  further 
noted  the  importance  of  maintaining 
public  confidence  in  the  integrity  of  the 
futures  markets.  Some  emphasized  that 
public  markets  like  the  CME  and  CBOT 
imply  a  comprehensive  regulatory 
environment,  including  the  imposition 
of  fitness  standards  for  commodity 
professionals. 

Finally,  some  commenters  giving  the 
petitions  qualified  support  believed  that 
the  absence  of  defining  criteria  for  the 
proposed  transactions  made  their 
evaluation  of  the  potential 
consequences  of  the  exchanges' 
petitions  difficult.  Accordingly, 
commenters  in  this  group  generally 
recommended  caution— either  by 
limiting  the  commodities  which  could 
be  traded  on  a  "professional  trading 
market"  or  by  granting  the  exemptions 
on  a  trial  basis,  or  both. 

Commenters  opposing  the  petitions, 
in  particular  other  financial  regulatory 
agencies,  essentially  contended  that  the 
exemption  proposals  were  too  broad 
and  lack  sufficient  justification. 
Specifically,  according  to  some 
commenters.  the  exchanges  failed  to 


make  their  case  that  approval  of  their 
proposals  would  be  in  the  public 
interest.  They  further  ai^ued  that  the 
exchanges  have  not  presented  evidence 
showing  that  the  existing  regulatory 
structure  is  so  harmful  to  competition 
that  such  broad  relief  is  necessary  in 
order  for  exchanges  to  compete 
effectively.  Commenters  against  the 
petitions  contended  that  granting  such 
broad  exemptions  may  have  unintended 
effects  on  market  integrity,  in  particular, 
unexpected  consequences  for  the  non- 
exempt  markets  and  the  safety  of  the 
clearing  system. '2 

Some  commenters  further  noted  that 
Congress  warned  the  Commission  to  use 
its  new  exemptive  authority  sparingly, 
and  not  as  a  means  of  effecting 
wholesale  deregulation  of  the  futures 
markets.  Commenters  stated  that, 
contrary  to  the  exchanges'  assertions, 
there  are  distinctions  between  the  OTC 
derivative  markets  (including  the 
instruments  previously  exempted  by  the 
Commission)  and  the  contracts  traded 
on  the  CME,  CBOT,  and  other  exchange 
markets.  Whereas  swaps  and  other  OTC 
derivatives  are  primarily  dispersed, 
non-fungible,  privately-negotiated, 
principal-to-principal  transactions  in 
which  individual  credit  determinations 
have  been  made  about  disclosed 
coimterparties.  exchange-traded  futures 
contracts  are  traded  among  anonymous 
counterparties  and  on  an  agency  basis  in 
a  public  market  established  by  a  third 
party.  Commenters  in  this  category 
emphasized  that  an  appropriate  level  of 
federal  regulatory  oversight  of  exchange 
markets  is  necessar>'  to  maintain  market 
integrity,  and,  moreover,  that  the  need 
for  such  oversight  is  not  diminished  by 
the  exclusion  of  certain  market 
participants  since  exchange  regulation 
is  designed  to  address  the 
characteristics  of  that  market  and  many 
regulatory  provisions  are  designed  to 
protect  the  market  itself. 

Moreover,  according  to  some 
commenters,  the  ultimate  and  the 
appropriate  regulatory  structure  for  OTC 
derivatives  is  not  settled;  rather. 
Congress  and  financial  regulators  are 
review^ing  the  need  for  OTC  derivatives 
regulation.  Some  commenters  asserted 
that  the  entire  derivatives  maricet 
requires  more,  not  less,  regulation. 


■  >  In  addition,  two  commenters  suggested  that  the 
CBOTs  propoeed  antifraud  rule  might  exceed  the 
Commission's  jurisdictional  scope. 


'=Some  conunenters  stated  that  altho-igh  the 
exchanges  have  indicated  that  they  do  not  intend 
to  trade  identical  exempt  and  non-exempt  contracts, 
the  theoretical  possibility  of  allowing  such  two-tier 
trading  would  raise  a  number  of  concerns, 
including  the  drain  of  liquidity  from  the  non- 
exempt  market  and  the  resulting  implications  for 
price  discovery,  the  potential  for  manipulation, 
trading  ahead,  and  other  issues  relating  to  the 
integrity  of  both  the  exempt  and  non -exempt 
markets. 
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IV.  The  Proposed  Rules 

In  granting  the  Commission 
exemptive  authority.  Congress 
cautioned  the  Commission  to  use  its 
authority  "sparingly"  and  not  as  a  way 
of  prompting  a  "wide-scale  deregulation 
of  markets  falling  within  the  ambit  of 
the  Act."  '3  In  light  of  this  admonition 
as  well  as  the  advice  of  commenters,  in 
particular  that  ot  other  financial 
regulators,  the  Commission  believes  that 
the  scope  of  the  exchanges'  petitions, 
which  requested  exemptive  relief  from 
most  of  the  provisions  of  the  Act  and 
regulations  for  all  instruments  traded  by 
sophisticated  participants,  is  too  broad. 
Notwithstanding  the  exchanges' 
assertions  to  the  contrary,  the 
Commission's  previous  exemptions  for 
swaps,  hybrids,  and  certain  energy 
contracts,  granted  shortly  after  the 
Commission  was  provided  with 
exemptive  authority,^-*  cannot  be 
equated  with  the  exchanges'  requests  for 
exemptive  relief.  The  previous 
exemptions,  which  followed  extensive 
periods  of  consideration  of  the  issues 
raised  by  such  instruments,' ^  arose  out 


"H.R.  Rep.  No.  978. 102d  Cong.,  2d  Sess.  81 
(1992). 

'■•The  Gimmission  exempted  from  most 
provisions  of  the  Act  and  regulations  the  following: 
(1)  hybrid  instruments  that  are  not  predominantly 
composed  of  a  commodity  interest  (17  CFK  Part  34; 
58  FR  5580  (Jan.  22.  1993)).  (2)  swap  transactions 
meeting  certain  criteria  (17  CFR  Part  35;  58  FR  5587 
(Jan.  22,  1993)).  and  (3)  certain  contracts  between 
commercial  participants  for  the  deferred  purchase 
or  sale  of  energy  products  (58  FR  21286  (April  20, 
1993)). 

"Each  of  the  Cdnunission's  exemptions  for 
swaps,  hybrids,  and  energy  products  was  a 
culmination  of  a  deliberate  and  cautious  exercise  by 
the  Commission  of  its  regulatory  authority  that 
spanned  several  years.  Specifically,  the 
Commission's  consideration  of  an  appropriate 
regulatory  approach  for  swaps  began  in  December 
1987  with  the  publication  of  an  Advanced  Notice 
of  Proposed  Rulemaking  which  addressed  a  number 
of  types  of  «ff-exchange  instruments  and  which 
solicited  public  comments  on  a  wide  range  of 
issues.  Subsequently,  in  July  1989.  after  a  second 
notice-and-comment  period,  the  Commission  issued 
a  policy  statement  which  established  a  safe  harbor 
for  swap  agreements  meeting  certain  specified 
criteria.  This  was  the  foundation  upon  which  the 
Commission  ultimately  adopted  final^rules  in 
January  l'tH3. 

The  Commission's  examination  of  a  regulatory 
approach  with  regard  to  hybrid  instruments  also 
began  with  the  same  December  1987  Advanced 
Notice  of  Proposed  Rulemaking  and  request  for 
comments.  Based  upon  the  comments  received  and 
its  subsequent  experience,  the  Commission  in 
January  1989  proposed  rules  to  exempt  certain 
types  of  hybrid  instruments  meeting  specified 
criteria,  and  adopted  a  statutory  interpretation 
which  recognized  an  exclusion  from  regulation  for 
other  types  of  hybrids.  FoUoMdng  an  extensive 
comment  period  on  its  proposed  rules,  the 
Commission  adopted  final  rules  in  July  1989.  These 
rules  and  the  statutory  interpretation,  together  with 
the  experience  gained  by  the  Commission  in 
administering  them,  served  as  the  basis  for  the 
proposal  and  ultimate  adoption  by  the  Commission 
in  January  1993,  pursuant  to  its  new  authority,  of 
rules  exempting  certain  hybrid  instruments. 


Ola  need  specifically  recognized  by 
G  ngress  to  enhance  the  legal  certainty 
as  to  the  regulatory  status  of  those 
ir  Jtruments,  Each  such  exemption 
re  ated  to  types  of  transactions  that  the 
C(  mmission  had  previously  found  to  be 
be  yond  the  scope  of  the  CEA  or 
ui  suitable  for  regulation  thereunder 
be  ::ause  of  the  nature  of  the  transaction, 
th ;  parties,  the  applicability  of  other 
re  julatory  regimes  or  otherwise.'^ 

vioreover,  the  Commission  does  not 
su  jscribe  to  the  exchanges'  apparent 
vi  iw  that  there  are  no  significant 
di  ;tinctions  between  dispersed  dealer 
an  d  central  auction  markets  that  would 
hi  reflected  in  assessing  the  appropriate 
le  el  and  manner  of  regulation  of 
tri  nsactions  undertaken  in  either  forum 
that  should  cause  the  Commission,  in 
ap  jlying  the  exemptive  criteria  of  the 
( t,  to  treat  OTC  and  central  exchange 
ducts  identically.  This  is  true 
in  sspective  of  whether  further 
re  ;ulation  of  the  dealer  market  may  be 
fo  md,  as  a  result  of  ongoing  inquiries, 
to  3e  desirable.  The  federal  regulation  of 
fu  irres  exchange  markets  dates  from 
19  22.  In  1974,  Congress  expressly 
ex  Danded  coverage  of  the  CEA  to  "all 
se  vices,  rights  and  interests  in  which 
CO  itracts  for  future  delivery  are 
pr  isently  or  in  the  future  dealt  in,"  to 
asi  ure  that  the  prices  generally  quoted 
an  i  disseminated  from  those  contracts 
CO  ild  be  used  as  a  fair  basis  for 
de  ermining  consumer  and  producer 


I  inally,  with  respect  to  commercial  contracts 
in\  Diving  energy  products,  the  Commission 
rec  lived  inquiries  concerning  the  applicability  of 
the  Act  to  transactions  of  this  type  following  the 
iss  lance  of  the  judicial  decision  in  Transnor 
IBt  -muda)  Limited  v.  BP  North  American 
Pel  -oleum,  et  al.  738  F.  Supp.  1472  (S.D.N. Y. 
19(  0).  In  response,  the  Conunission  in  September 
19f  0  issued  a  statutory  interpretation  taking  the 
poi  ition  that  commercial  transactions  of  this  type 
wh  ch  met  certain  criteria  were  excluded  from' 
reg  ilation  under  the  Act  as  "cash  forward" 
coi  tracts.  Following  the  enactment  of  the  1992  Act, 
the  Commission  in  November  1992  received  a 
pet  tion  for  exemptive  relief  concerning  similar 
tra  isactions.  In  response,  the  Commission 
pul  lished  a  proposed  order  which  would  provide 
exi  mptive  relief  to  certain  person.<<  engaged  in 
coi  tracts  involving  energy  products  that  meet 
cei  ain  criteria  and,  following  a  public  conunent 
[>ei  iod,  adopted  a  final  order  in  this  regard  in  April 
1943 

'In  granting  exemptive  authority  to  the 
Cokimission  under  new  Section  4(c).  the  Conferees 
he  1992  Act  recognized  the  need  to  create  legal 
cei  ainty  for  a  number  of  existing  categories  of 
ins  ruments  which  traded  outside  the  forum  of  a 
del  ignated  contract  market.  These  instruments  were 
noi  Bd  to  contain  some  features  similar  to  those  of 
reg  ilated  exchange-traded  products  but  are 

il  ficiently  different  in  their  purpose,  function, 
del  ign  or  other  characteristics  that,  as  a  matter  of 
po  icy,  traditional  futures  regulation  and  the 
lin  itation  of  trading  to  the  floor  of  an  exchange  may 
be 

mak  create  an  inappropriate  burden  on  commerce. 
H.l;. - 


prices.* 7  To  reflect  the  public  interest  in 
the  appropriate  functioning  of  price 
discovery  markets  and  to  assure  market 
integrity  and  customer  protection,  a 
number  of  regulatory  protections  are 
currently  required.  These  requirements 
reflect  the  fact  that  exchange 
transactions  are  conducted  between 
anonymous  counterparties  and  support 
the  financial  integrity  of  such 
transactions  with  marking-to-market, 
daily  or  more  frequent  cash  settlement, 
segregation  of  customer  funds,  capital 
requirements,  margin,  recordkeeping 
and  inspection  rules,  and  clearing 
guarantees. 

Thus,  the  fact  that  a  centralized 
market  is  composed  solely  of 
institutional  or  "sophisticated" 
participants  does  not  obviate  the  need  to 
ensure  market  integrity,  price 
dissemination,  and  adequate  protections 
against  fraud,  manipulation,  and  other 
trading  abuses  by  continued 
Commission  regulation  and  oversight.  In 
this  regard,  the  term  "institutional"  may 
encompass  customers  with  a  wide  range 
of  frnancial  experience,  acumen  and 
resources.  The  Commission  believes, 
moreover,  that  the  Act  and  Commission 
regulations  serve  a  vital  function,  even 
where  such  a  market  includes  only 
sophisticated  participants,  in  that  the 
regulatory  requirements  substitute  for 
individualized  credit  determinations 
and  permit  increased  access  to  the 
markets  by  secondary  participants  emd 
customers.  Further,  a  premise  of  the 
CEA  for  over  70  years  has  been  that  all 
traders  require  not  only  an  efficient,  but 
also  a  fair  marketplace  in  which  to 
trade,  which  Congress  has  previously 
determined  to  be  best  effectuated  by  a 
regulatory  framework  in  which  federal 
regulation  is  paramount. 

Moreover,  notwithstanding  the 
exchanges'  arguments  to  the  contrary, 
since  the  enactment  of  the  CEA  the 
exchanges  have  grown  and  thrived,  not 
despite,  but  at  least  in  part,  because  of 
the  regulatory  scheme  under  which  they 
operate  and  the  resulting  public 
confidence  in  the  fairness  of  the 
markets.  The  Commission  agrees  with 
the  commenters  who  stated  that 
regulatory  safeguards  promote  public 
confidence  in  the  integrity  of  the 
markets,  confidence  likely  to  be  eroded 


Rep.  No.  978,  102d  Cong.,  2d  Sess.  80  (1992). 


"Sections  la  and  3  of  the  Act.  7  U.S.C.  1  and 
5.  In  1974,  Congress  described  a  "fundamental 
purpose"  of  the  Act  as  follows: 

"•  *  *  to  insure  fair  practice  and  honest  dealing 
on  the  commodity  exchanges  and  to  provide  a 
measure  of  control  over  those  forms  of  speculative 
activity  which  too  often  demoralize  the  markets  to 
the  injury  of  producers  and  consumers  and  the 
exchanges  themselves." 

■Report  of  the  Senate  Committee  on  Agriculture 
and  Forestry,  S.  Rep.  No.  1 131.  93d  Cong.,  2d  Sess. 
14  (1974). 


Federal  Register  /  Vol.  59.  No.  208  /  Friday,  October  28,  1994  /  Proposed  Rules  54143 


without  federal  oversight.  Accordingly, 
the  Commission  is  not  convinced  that  a 
broad  exemption  of  the  kind  requested 
by  the  exchanges  is  in  the  public 
interest. 

Nevertheless,  the  Commission  has  in 
the  past  taken  into  account  in 
fashioning  its  regulations,  granting 
exemptions,  and  establishing  policies, 
whether  the  general  public  is  excluded 
from  a  market  or  transaction  or  is 
permitted  to  participate.  The 
Commission  considers  the  exclusion  of 
non-sophisticated  market  participants  as 
the  single  most  important  rationale 
supporting  the  various  forms  of  relief 
proposed  herein.  The  proposed  relief 
from  certain  aspects  of  exchange 
regulation  should  enhance  the 
exchanges'  ability  to  innovate  and  their 
competitive  posture.  Indeed,  the 
Commission  is  cognizant,  as  the 
exchanges  and  other  commenters  noted, 
that  its  exemptive  authority  is 
"intended  to  promote  responsible 
economic  and  financial  innovation  and 
fair  competition."  '^  In  issuing  its  study 
on  U.S.  market  competitiveness,  the 
Commission  stated  that  it  was 
committed  to  keeping  its  regulatory 
programs  under  continuous  review  to 
assure  that  "consistent  with  our 
responsibilities  for  market  integrity  and 
customer  protection,  they:  (1)  keep  pace 
with  changes  in  the  marketplace;  and  (2) 
do  not  unnecessarily  impede  domestic 
exchanges  from  evolving  tp  remain 
competitive,  especially  with  regard  to 
the  cost  of  compliance  relative  to  non- 
U.S.  exchanges."  " 

To  that  end,  the  Commission 
recognizes  that  some  regulator}' 
controls,  such  as  certain  procedures  for 
Commission  review  and  approval  of 
new  instruments,  could  be  streamlined 
in  order  to  facilitate  the  introduction  of 
products  and  the  on-exchange  offering 
of  more  varied  contract  designs.  More 
flexibility  to  permit  some  customizing 
of  exchange-traded  products  also  may 
attract  certain  institutional  participants 
for  which  the  efficiency  of  exchange 
markets  and  other  protections  they 
afford  may  be  preferable  to  off-exchange 
transactions  where  prices  are  often 
opaque  and  credit  risk  is  a  more 
profound  issue.  The  Commission  also 
believes  that  exchange  transactions 
traded  by  professional  traders  may  not 
require  die  full  panoply  of  regulatory 
requirements.  In  that  regard,  the 
Commission  believes  that  a  more 
flexible  approach  to  risk  disclosure  for 


'"KR.  Rep.  No.  978, 102d  Cong..  2d  Sess.  78 
(1992). 

"Commodity  Futures  Trading  Commission.  A 
Study  of  the  Global  Competith-enpss  of  U3.  Fututrs 
Afar/tefs  2  (April  1994). 


products  offered  to  sophisticated  market 
participants  may  be  preferable  to 
existing  requirements.  In  addition,  the 
Commission  preliminarily  agrees  with 
the  commenters  who  suggested  that 
certain  registration  requirements  could 
be  streamlined  for  professional  traders 
licensed  with  other  financial  regulators 
to  facilitate  new  entrants  to  the 
exchange  markets  by  persons  currendy 
selUng  OTC  products  to  sophisticated 
customers.  Finally,  the  Commission 
preliminarily  believes  that  the  long- 
standing traditional  requirements  of 
open  and  competitive  trading  could  be 
relaxed  for  sophisticated,  ehgible 
participants  in  order  to  facilitate  the 
execution  of  large  orders,  as  long  as 
appropriate  post-trade  transparency, 
custonier.  and  other  market  protections 
from  trading  abuses  are  maintained. 

For  these  reasons,  after  reviewing  the 
exchanges'  petitions  and  the  general 
comments,  the  Commission  is  proposing 
to  test  some  ways  of  giving  the 
exchanges  flexibility  and  greater 
latitude  in  order  to  enhance  their  ability 
to  devise  iimovative  responses  both  to 
other  centralized  and  to  less  regulated, 
non-centralized  markets.  The 
Commission  believes  that  the  exemptive 
relief  that  it  is  proposing  preserves 
regulatory  safeguards  but  also 
acknowledges  that  non-centralized 
markets  have  a  far  lower  regulatory 
burden  and  that  several  comparable 
markets  of  other  jurisdictions  provide 
certain  trading  mechanism  concessions 
not  currently  afforded  the  U.S.  futures 
niarkets.  In  that  regard,  the  Commission 
proposes  a  new  Fart  36,  which  exempts 
contracts  termed  "section  4(c)  contract 
market  transactions"  meeting  specified 
criteria  from  certain  specific 
requirements  and  regulations  under  the 
Act.  There  are  four  main  proposed 
limitations  on  the  exemption:  (1)  The 
duration,  (2)  the  scope,  (3)  the  persons    . 
who  are  eligible  to  enter  into  the 
transactions,  and  (4)  the  transactions 
which  may  trade  as  section  4(c)  contract 
market  transactions.  The  Commission 
believes  that  this  proposal  strikes  the 
appropriate  balance  between  the  need  to 
detect  and  deter  abuses  and  the  need  for 
an  innovative  central  market  tailored  to 
the  needs  of  sophisticated  and 
institutional  market  participants.  The 
Commission  requests  comments 
concerning  the  specifics  of  the  proposed 
criteria  for  the  transactions  as  well  as 
the  proposed  provisions  fit)m  which  the 
transactions  will  be  exempt. 

A.  Duration  and  Scope  of  Exemption 

In  §  36.1(a),  the  Commission  proposes 
to  implement  the  exemption  under  a 
three-year  pilot  program.  The  pilot 
program  is  designed  to  give  the 


exchanges  and  the  Commission  a  trial 
period  to  test  the  operation  of  the 
exemption.  More  importantly,  it  affords 
the  Commission  an  opportimity  to 
determine  the  effect  of  section  4(c) 
contract  market  transactions  on  the 
integrity  of  the  marketplace  as  a  whole 
and  whether  continued  trading  under 
the  exemption  would  be  in  the  public 
interest.  The  trial  nature  of  the  program 
reflects  the  Commission's  belief  that  the 
exemption  constitutes  a  significant 
departure  from  the  regulatory  scheme 
under  which  futures  and  option 
contracts  have  been  trading  for  over  70 
years.  The  Commission  believes  that  the 
pilot  program  will  enable  the 
Commission  to  obtain  sufficient  data  on 
which  to  base  a  permanent  program.  In 
this  regard,  at  the  conclusion  of  the  pilot 
program,  the  Commission  intends  to 
evaluate  section  4(c)  contract  market 
transactions  exempted  by  this  Part  in 
order  to  determine  whether  to  extend 
the  exemptive  relief  granted  herein,  and 
whether  it  would  be  appropriate  to  alter 
the  requirements  of  this  Part  or  expand 
the  exemptive  relief  provided  to  other 
transactions  or  markets.  The 
Commission  requests  comment 
specifically  addressed  to  whether  a  pilot 
program  is  feasible  and  appropriate. 

Proposed  §  36.1(b)  sets  forth  the  scope 
of  the  exemption.  It  states  that  each 
board  of  trade  on  which  section  4(c) 
contract  market  transactions  are  traded 
is  deemed  to  be  a  contract  market  and 
must  comply  with  all  provisions  of  the 
Act  and  Commission  regulations, 
including  the  requirement  of  a  clearing 
facility  subject  to  Commission 
oversight.^  except  for  those  provisions 
which  are  "specifically  inconsistent" 
with  Part  36.  Moreover,  new  markets 
that  seek  to  use  this  exemption  must 
submit  all  rules  relative  to  governance, 
disciplinary  proceedings,  financial 
requirements,  et  cetera,  under  the 
current  provisions  of  Section  5a(a){12) 
of  the  Act.  7  U.S.C.  7a(12).  Therefore, 
the  Commission  intends  that  section 
4(c)  contract  market  transactions  trade 
pursuant  to  the  following  provisions: 
36.3  (trading  rules).  36.4  (listing  of 
transactions).  36.5  (reporting 
requirements).  36.6  (registration 
requirements).  36.7  (risk  disclosure), 
and  36.9  (fraud  and  manipulation). 
Except  where  specifically  indicated  in 
Part  36,  the  provisions  of  Part  36  govern 
in  lieu  of  the  provisions  of  the  Act  and 
Commission  regulations  that  would 
otherwise  apply  to  futures  and  option 


»1.41(a)(3).  17  CFR  1.41(a)(3)  (1994).  The  tenn 
"contract  market"  includes  a  clearing  organization 
that  clears  trades  for  the  contract  market.  The 
Commission  does  not  intend  to  alter  this  aspect  of 
the  .Tiarkets  it  regulates  by  virtue  of  this  proposal. 


54144 Federal  Register  /  Vol.  jg,  No.  208  /  Friday,  October  28.  1994  /  Proposed  Rules 


transactions.  Thus,  these  provisions  of 
Part  36,  explained  in  detail  below, 
constitute  the  scope  of  the  exemption 
for  section  4(c)  contract  market 
transactions;  all  other  provisions  of  the 
Act  and  Commission  rules,  including, 
among  other  things,  segregation,  net 
capital,  supervision,  bankruptcy, 
exchange  emergency  actions, 
availability  of  reparations,  and  private 
rights  of  action,  would  continue  to 
apply.  In  any  submission  under 
proposed  Part  36,  a  contract  mariiet 
should  specify  those  provisions  of  the 
Act  and  Commission  rules  which  the 
contract  market  deems  to  be  specifically 
inconsistent  with  the  contract  market 
rules  bemg  submitted.  The  Commission 
requests  comments  concerning  the 
scope  of  the  exemption. 

In  proposed  §  36.1(b),  the  Commission 
does  not  intend  to  limit  contract 
markets  in  section  4(c)  contract  market 
transactions  to  current  contract  markets 
or  exchanges.  In  order  to  qualiiy,  such 
an  entity  would  be  treated  similarly  to 
a  board  of  trade  seeking  an  initial 
designation  as  a  contract  market.  In 
addition,  under  the  structure  of  the  Act, 
the  Commission's  regulations,  and  this 
exemption,  any  entity  wishing  to  offer  a 
facility  for  trading  section  4(c)  contract 
market  transactions  would  be  required 
to  become  a  contract  market  in  these 
transactions. 

B.  Appropriate  Persons 

In  considering  the  persons  that  may 
enter  into  section  4(c)  contract  market 
transactions,  that  is,  "eligible 
participants,"  the  Commission  is 
proposing  to  use  a  list  of  "appropriate 
persons"  modeled  on  the  list  set  forth  in 
Section  4(c)(3)  (A)  through  (J)  of  the  Act, 
7  U.S.C.  6(c)(3)  (A)  through  (J),  with 
revisions  tailored  to  this  particular 
market  and  reflecting  the  Commission's 
experience  in  applying  similar  concepts 
in  other  exemptions.  In  this  regard,  the 
Commission  is  requesting  comment 
whether  these  proposed  requirements 
should  be  applied  to  the  Commission's 
previously-granted  exemptions  as  well. 

Of  note  is  that  under  proposed 
§  36.1(c)(1),  all  eligible  participants  may 
enter  into  section  4(c)  contract  market 
transactions  for  their  own  accounts;  in 
addition,  futures  commission  merchants 
("FCMs")  and  floor  brokers  may  trade 
section  4(c)  contract  market  transactions 
on  behalf  of  other  eligible  participants. 
In  addition,  under  proposed 
§36.1(c)(2)(vii),  the  Commission  is 
intending  to  limit  eligible  employee 
benefit  plans  to  those  with  total  assets 
exceeding  $5  million  and  (rather  than 
the  "or"  provided  in  Section  4(c)(3)(G) 
of  the  Act.  7  U.S.C.  6(c)(3)(G))  whose 
investment  decisions  are  made  by  a 


bank,  trust  company,  insurance 
company,  investment  adviser  under  the 
In  vestment  Advisers  Act  of  1940,  or  a 
c<  mmodity  trading  advisor  under  the 
C  :a.  In  this  regard,  the  Commission 
sj  ecifically  seeks  comment  concerning 
v^^ether  there  is  an  asset  level  for  such 
eiliployee  benefit  plans  which  should 
q)  alify  them  as  an  eligible  participant 
in  espective  of  whether  their  investment 
d<  cisions  are  made  by  a  bank,  trust 
cc  mpany,  insurance  company, 
in  vestment  adviser  or  commodity 
tri  ding  advisor.  In  addition,  in  the 
ce  ntext  of  proposed  §  36.1(c)(2)(viii),  the 
Cdmmission  seeks  comment  on  whether 
m  micipalities  should  be  included  as 
"€  igible  participants,"  and,  if  so,  what, 
if  my,  limitations  would  be  appropriate 
in  this  context.  Finally,  the  Commission 
is  interested  in  comments  addressing 
wl  lether  the  list  of  appropriate  persons 
as  proposed  would  exclude  any 
in  lividuals,  entities,  collective 
in  /estment  vehicles  or  others  who 
should  be  considered  suitable  to  engage 
in  section  4(c)  contract  market 
trj  nsactions,  and  in  particular  whether 
Pa  rt  36  should  be  conformed  to  Part  35 
in  this  regard. 

Section  4(c)(3)(K)  of  the  Act,  7  U.S.C. 
6((  :){3)(K),  also  authorizes  the 
Cc  mmission  to  determine  other  persons 
to  36  "appropriate  persons"ibr  section 
4(  )  contract  market  transactions  in  light 
of  their  financial  or  other  qualifications, 
or  if  appropriate  regulatory  protections 
an  ( applicable.  The  Commission  is 
th  ;refore  proposing  imder 
§;  6.1(c)(2)(xi)  to  permit  persons, 
in  rluding  natural  persons,  to  enter  into 
se  rtion  4(c)  contract  market  transactions 
pi  )vided  their  total  assets  exceed  $10 
m  llion.  The  Commission  requests 
CO  nments  specifically  addressed  to 
w!  lether  these  thresholds  are 
ap  jropriate  and  whether  any  additional 
or  different  financial  criteria  (such  as 
ne  :  worth  standards)  should  be  added  to 
an  Y  other  category  of  "eligible 
pa  rticipants"  and,  if  so,  whether  part  36 
sh  )uld  be  conformed  to  part  35. 

The  Commission  is  proposing,  in  Rule 
36  l(c)(2)(x),  to  include  floor  brokers 
an  d  floor  traders  within  the  class  of 
"a  Dpropriate  persons"  that  may 
pa  -ticipate  in  section  4(c)  contract 
mi  irket  transactions.  Furthermore, 
pr  jposed  Rule  36.1(c)(1)  would  permit 
flc  or  brokers  to  enter  into  section  4(c) 
CO  itract  market  transactions  on  behalf 
of  other  eligible  participants.  The 
C<  mmission  is  not  proposing  separate 
fii  ancial  standards  for  eligible  floor 
br  )kers  and  floor  traders  at  this  time 
baped  upon  its  understanding  that  each 
su  :h  participant  would,  by  necessity,  be 
a  1  lember  in  good  standing  of  the 
se  ;tion  4(c)  contract  market  whose 


transactions  thereon  would  be 
guaranteed  by  an  exchange  clearing 
member.  The  Commission  seeks 
comment  on  whether  it  should  make  a 
requirement  of  a  clearing  member 
guarantee  explicit  in  the  rule  and 
whether  it  should  impose  separate 
financial  requirements  on  floor  brokers 
and  floor  traders. 

C.  Transactions  Eligible  to  Trade 

Proposed  §  36.2  establishes  the 
breadth  of  the  exemption,  deUneating 
those  transactions  eligible  to  trade  as 
section  4(c)  contract  market 
transactions.  In  that  sense,  proposed 
§  36.2  modifies  the  broad  definition  of 
section  4(c)  contract  market  transactions 
set  forth  in  proposed  §  36.1(c)(1). 
Proposed  §  36.2(a)(1)  provides  that 
except  for  a  major  foreign  currency,  the 
transaction  must  be  settled  either  in 
cash,  at  a  price  that  meets  the  existing 
Commission  requirements  for  cash- 
settled  contracts  set  forth  in  Guideline 
No.  1, 17  CFR  part  5.  Appendix  A,  "or 
by  means  other  than  the  transfer  or 
receipt  of  any  commodity."  The  phrase 
"or  by  means  other  than  the  transfer  or 
receipt  of  any  commodity"  would 
permit  the  delivery  of  a  subsequent 
contractual  agreement,  such  as  a 
subsequent  position  in  a  swaps 
agreement. 

Proposed  §  36.2(a)(2)  states  that  the 
transaction  must  be  cleared  through  a 
clearing  organization  subject  to 
Commission  oversight,  a  provision 
originally  part  of  the  CME  and  CBOT's 
petition  for  exemptive  relief.  The  rules 
of  clearing  organizations  subject  to 
Commission  oversight  as  adjuncts  to 
contract  markets  must  be  submitted  to 
the  Commission  pursuant  to  section 
5a(a)(12)  of  the  Act,  7  U.S.C.  7a(12).2' 
Additionally,  as  the  result  of  section 
4d(2)  of  the  Act,  7  U.S.C.  6d(2).  such 
organizations  must  settle  accounts  or 
positions  daily.  The  rules  would  require 
section  4(c)  contract  market  transactions 
to  be  separately  identified  on  the  books 
of  the  participant  in  clearing  records  to 
facilitate  surveillance  of  these 
transactions. 

Proposed  §  36.2(a)(3)  prohibits  section 
4fc)  contract  market  transactions  on  the 
agricultural  commodities  enumerated  in 
section  la  of  the  Act,  except  for 
contracts  on  a  broad-based  index 
thereof.  In  this  regard,  the  Commission 
notes  that  it  did  not  provide  specifically 
for  an  exemption  from  Commission 
rules  concerning  speculative  position 
limits.  Under  Rule  150.2, 17  CFR  150.2 


"  See  Board  of  Trade  Clearing  Corooralion,  el  at. 
V.  United  States  of  America,  et  at..  11977-1980 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  ICCH]  1  20.53i 
(D.D.C.  Jan.  11. 1978). 
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(1994),  the  Commission  directly 
administers  position  limits  for  futures 
contracts  on  those  agricultural 
commodities.  Commission  Rule  1.61, 17 
CFR  1.61  (1994),  requires  contract 
markets  to  adopt  speculative  position 
limits  for  futures  and  option  contracts 
which  do  not  have  Commission-set 
speculative  limits.  While  in  theory  Rule 
1.61  would  apply  to  section  4(c) 
contract  market  transactions,  the 
exemption  from  that  requirement, 
1.61(e),  17  CFR  1.61(e)  (1994),  has  been 
interpreted  flexibly  to  permit  the 
exchanges  to  substitute  for  speculative 
position  limits  various  position 
accountability  rules  for  certain  futures 
and  option  contract8.22  Therefore,  the 
exchanges  have  already  been  afforded 
substantial  flexibility  in  this  area.  In 
addition,  additional  flexibility  in  this 
regard  would  be  afforded  by  proposed 
Rule  36.3  which  should  permit  exempt 
contract  markets  to  implement  trading 
rules  more'  expeditiously  and  without 
formal  approval  by  the  Commission. 
The  Commission  requests  comment  on 
whether  any  further  relief  is  appropriate 
for  section  4(c)  contract  market 
transactions. 

In  §  36.2(a)(4),  the  Commission  is 
proposing  to  limit  section  4(c)  contract 
market  transactions  to  those 
transactions  which  can  "reasonably  be 
distinguished"  from  futures  or  option 
contracts  designated  by  the  Commission 
for  trading  on  a  traditional  contract 
market  at  the  time  of  application  to 
trade  a  section  4(c)  contract  market 
transaction.  The  distinguishing  factors 
are  described  in  relation  to  the 
contract's  hedging  function  and/or 
pricing  basis.  The  Commission  will  base 
determinations  as  to  whether  section 
4(c)  contract  market  transactions  are 
"reasonably  distinguished"  from 
traditional  designated  futures  and 
option  contracts  on  the  same 
considerations  that  it  now  applies  in 
deciding  whether  proposed  new  futures 
and  options  contracts  shall  be  treated  as 
separate  designation  applications. 
Proposed  §  36.2(a)(4)  is  intended  to 
address,  among  other  things,  the 
concerns  expressed  by  some 
commenters  regarding  the  problems  of  a 
two-tier  marketplace.  Although  the  CME 
and  CBOT  have  indicated  that  they  do 
not  intend  to  trade  the  same  contract  on 
both  a  section  4(c)  contract  market  and 
a  traditional  contract  market,  this 
provision  would  prevent  a  section  4(c) 
contract  market  transaction  from  trading 
if  a  traditional  contract  were  already 
trading  on  any  existing  contract  market. 
A  section  4(c)  contract  market 
transaction  could  potentially  be 


submitted  for  designation  for  traditional 
trading.  If  so,  the  full  5a(a)(12)  process, 
including  publication  for  comment, 
would  be  followed  and  further  attention 
directed  to  whether  delisting  as  a 
section  4(c)  contract  market  transaction 
would  be  required.  As  a  consequence, 
the  concern  of  side-by-side  trading  of 
identical  contracts  subject  to  different 
trading  regimes  without  further  review 
is  addressed  by  this  proposal.  General 
disclosure  obligations  nonetheless 
would  require  purveyors  of  section  4(c) 
contract  market  transactions  to  clarify 
that  different  rules  are  applicable  to 
those  transactions  than  for  transactions 
traded  pursuant  to  traditional 
requirements. 

Under  proposed  §  36.2(a)(4),  the 
Commission  contemplates  that  a  broad 
array  of  contracts  would  be  eligible  for 
section  4(c)  contract  market 
transactions.  Thus,  the  following  are 
examples  of  potentially  permissible 
section  4(c)  contract  market  transactions 
in  that  they  are  cash-settled  and  can 
reasonably  be  distinguished  from 
currently  designated  futures  and  options 
contracts:  (1)  Newly-issued  30-year  U.S. 
Treasury  bonds,  which  are  cash-settled 
based  on  either  cash  transaction  prices 
or  firm  quotes  obtained  from  electronic 
information  vendors;  (2)  six-month 
London  interbank  offered  rates  (LIBOR), 
which  are  cash-settled  based  on  a 
sur\'ey  of  British  Bankers  Association 
rates;  and  (3)  two-year  interest  rate 
swaps,  which  are  cash-settled  based  on 
a  survey  of  swap  dealers  to  obtain  the 
rates  they  are  willing  to  pay  or  to 
receive  for  fixed-rate  payments  on 
generic  two-year  swaps,  given  a 
specified  notional  amount.^' 

In  addition,  proposed  §  36.2(a)(4) 
provides  for  certain  specific  contracts  to 
be  eligible  section  4(c)  contract  market 
transactions.  First,  flexible'  commodity 
options,  which  trade  under  contract 
market  option  rules,  but  are  not 
separately  designated,  may  trade  as 
section  4(c)  contract  market 
transactions.^*  In  addition,  contracts  in 
foreign  currency  known  as  Rolling 
SpotTM  Contracts,  the  subject  of  the 
CME's  petition  for  exemptive  relief,  as 
well  as  five-  and  ten-year  interest  rate 
swaps  contracts,  and  foreign  currency 


« See  57  FR  29064  (June  30. 1992). 


^^The  Conunission  notes  that  while  these 
specific,  hypothetical  contracts  can  reasonably  be 
distinguished  from  currently  designated  futures  and 
option  contracts  and  therefore  permitted  to  trade 
under  these  proposed  rules,  that  may  not 
necessarily  be  true  at  the  time  a  board  of  trade 
applies  to  trade  a  specific  section  4(c)  contract 
market  transaction. 

^*  Under  the  proposal,  when  such  options  become 
regular  options,  they  would  no  longer  qualify  to 
trade  as  section  4(c)  contract  market  transactions, 
and  the  full  panoply  of  the  Commission's  regulatory 
requiremenu  would  apply. 


forward  futures  contracts  and  options 
thereon  are  specifically  eligible  to  trade 
as  section  4(c)  contract  market 
transactions.25 

Finally,  proposed  §  36.2(a)(5) 
provides  that  any  transaction  subject  to 
Section  2(a)(1)(B)  of  the  Act,  7  U.S.C.  2, 
including  stock  index  futures  contracts, 
is  not  within  the  scope  of  the  exemptive 
rules.  Because  of  special  considerations 
applicable  to  such  transactions, 
including  the  approval  procedures  of 
Section  2(a)(1)(B),  the  Commission 
believes  that  such  contracts  may  not  be 
appropriate  for  exemption  under  the 
proposed  rules. 

Tne  Commission  requests  comment 
on  whether  the  proposed  restrictions  on 
section  4(c)  contract  market  transactions 
are  appropriate. 

D.  Section  4(c)  Contract  Market  Trading 
Rules 

Proposed  Section  36.3,  which  permits 
a  board  of  trade  to  submit  for 
Commission  approval  trading 
procedures  for  section  4(c)  contract 
market  transactions,  is  intended  to 
facilitate  trading  in  section  4(c)  contract 
market  transactions  which  do  not 
comply  in  all  respects  with  certain 
Commission  regulations  setting  forth 
trading  standards  and  related 
recordkeeping  requirements  for  an  open 
outcry  double  auction  trading 
environment.  In  general,  Section  36.3  is 
intended  to  permit,  subject  to  certain 
conditions,  section  4(c)  contract  market 
transactions  to  trade  piu-suant  to 
innovative  trading  strategies  which  may 
not  satisfy  existing  competitive  trading 
requirements  and  other  trading 
standards  Relative  to  the  exposure  of 
orders  and  trades.  In  proposing  §  36.3 
the  Commission  intends  to  provide  the 
flexibility  for  transactions  in  a  section 
4(c)  contract  market  to  occur  either  on 
the  exchange  floor,  off  the  floor,  or  in 
both  locales  subject  to  immediate  post- 
trade  reporting  and  clearing 
requirements.  The  Commission 
regulations  for  which  exchange 
alternatives  could  be  submitted  include 
Regulations  1.35. 1.38(a),  1.39, 155.2, 
155.3.  and  155.4.  17  CFR  1.35. 1.38(a). 
1.39, 155.2, 155.3  and  155.4  (1994). 

Proposed  Section  36.3  represents  a 
substantial  change  in  the  assumptions 
underlying  the  method  of  trading 
futures  and  options  contracts.  Section 


^  Eligible  swaps  contracts  include  the  contract 
markets  of  the  CBOT  which  the  Commission 
designated  in  cash-settled  three-  and  Hve-year' 
interest  rate  SWAP  (IR-SWAP)  futures  contracts  on 
)anuary  29. 1991.  Options  based  on  those  futures 
contracts  were  approved  by  the  Commission  on 
February  26. 1991.  On  September  4,  1992.  the 
Commission  approved  amendments  submitted  bv 
the  CBOT  to  convert  the  three-year  K-SWAP 
contracts  to  10-year  IR-SWAP  contracts. 


4c(a)  of  the  Act.  7  U.S.C  6c(a). 
enumerates  cotain  trading  practices 
which  are  prohibited,  namely,  wasb 
sales,  cross  trades,  accommodation 
trades,  and  fictitious  sales.^^  The 
Commission  has  viewed  the  "common 
denominator"  of  the  abuses  prohibited 
by  Section  4c(a)  of  the  Act,  7  U.S.C. 
6c(a),  as  the  "use  of  trading  techniques 
that  give  the  appearance  of  submitting 
trades  to  the  open  market"  while  in 
reality  "negating  the  risk  or  price 
compietition  incident  to  such  a 
maiket."  "  Commission  Regulation  1.38 
explicitly  requires  open  and  competitive 
execution.^*  The  primary  purpose  of 
Rule  1.38  was  summarized  as  follows  in 
a  Senate  Report  issued  in  connection 
with  the  Commodity  Futures  Trading 
Commission  Act  of  1974: 

The  purpose  of  this  requirement 
(Regulation  1.38]  is  to  enstire  that  all  trades 
are  executed  at  competitive  prices  and  that 
all  trades  are  focused  into  the  centralized 
marketplace  to  participate  in  the  competitive 
determination  of  the  price  of  futures 
contracts.  This  system  also  provides 
reasonable  access  to  the  market  for  all  orders 
and  results  in  a  continuous  flow  of  price 
information  to  the  public.^ 

Thus,  a  long-standing  fundamental 
premise  of  the  Commission's  regulatory 
scheme  has  been  that  trades  must  be 
executed  competitively. 

The  Commission  has  shown  some 
flexibihty  in  the  methods  it  has 
permitted  to  implement  this  competitive 
execution  requirement.  Historically, 
execution  of  ordera  in  the  futures 
industry  has  been  conducted  by  open 


>»  Section  4c(t)  of  the  Act.  7  U.S.C  6c(a),  provides 
that: 

(a)  It  shall  be  unlawful  for  any  person  to  offer  to 
enter  into,  enter  into  or  confirm  the  execution  of, 
any  transaction  involving  any  commodity  •  *  • 

(A)  if  such  transaction  is,  is  of  the  character  of, 
or  is  commonly  known  to  the  trade  as,  a  "wash 
sale",  "cross  trade",  or  "accommodation  trade",  or 
is  a  fictitious  sale;  or 

(B)  if  such  transaction  is  used  to  cause  any  price 
to  be  reported,  registered,  or  recorded  which  is  not 
a  true  and  bona  fide  price. 

"  /n  re  Collins.  11986-1987  Transfer  Binder] 
Comm.  FuL  L.  Rep.  (CCH)  122.982  at  31,902  (CFTC 
Apr.  4, 1986),  reversed  on  other  grounds  sub  nom. 
Stoller  V.  Commodity  Futures  Trading  Commission, 
834  F.2d  262  (2d  Cir.  1987).  See  also.  e.g..  In  re  Bear 
Steams  6-  Co.,  (1990-1992  Transfer  Binder)  Comm 
Fut.  U  Rep.  (CCH)  1 24,994  (CFTC  Jan.  25, 1991); 
In  re  Cimbel,  (1987-1990  Transfer  Binderj  Comm. 
Fut.  L.  Rep.  (CCH)  1 24,213  (CFTC  Apr.  14. 1988). 

"Rule  1.38, 17  CFR  1.38  (1994),  provides: 

Aft  purchases  and  sales  of  any  commodity  for 
future  delivery,  and  of  any  commodity  option,  on 
or  subject  to  the  rules  of  a  contract  market  shall  be 
executed  openly  and  competitively  by  open  outcry 
or  posting  of  bids  and  offers  or  tiy  other  equally 
open  and  competitive  methods,  in  the  trading  pit 
or  ring  or  similar  place  provided  by  the  contract 
market,  during  the  regular  hours  prescribed  by  the 
contract  market  *  *  • 

>* Report  of  the  Senate  Committee  on  Agriculture 
and  Forestry,  5.  Rep.  9^-1 131, 93d  Cong..  2d  Sess. 
16  (1974). 


o\  itcry  on  the  floor  of  an  exchange.  The 
C  >mmission  has  indicated,  however, 
tl]  at  other  methods  are  acceptable  voider 
th  e  Act.  In  this  regard,  in  1989,  the 
C  immission  approved  trading  on 
G  XSBEX,  an  electronic  computerized 
tr  iding  system  for  trading  futures  and 
o;  ttions  contracts  after  regular  houra. 
Imder  GLOBEX,  trading  is  generally 
conducted  on  computer  terminals 
U^ough  a  competitive  auction  process 
pKTSuant  to  an  algorithm,  imder  which 
oflders  at  the  best  prices  would  be 
e^  ecuted  first.  Each  terminal  provides 
ai  equal  opportimity  for  obtaining  order 
e3  ecution.3o  Despite  the  fact  that  trading 
in  GLOBEX  is  not  conducted  on  the 
fli  tor  of  the  exchange,  the  Commission 
hi  s  viewed  this  order  execution 
piocedure  as  competitive  and  consistent 
with  the  Act  and  regulations.^' 

Notwithstanding  the  fact  that  the 
Ci  immission  has  afforded  market 
pi  iTticipants  some  flexibility  in  this  area, 
uj  itil  recently  the  Commission  has  not 
p(  rmitted  any  procedures  that  provide 
fa  r  off-floor  discussion  of  trades.^^  In 
1^91,  however,  the  Commission 
ailiended  Rule  1.39  to  permit  large  order 
ej  ecution  ("LOX")  procedures  and  the 
CI  Qssing  of  orders,  procedures  which 
cc  ntemplate  some  off-floor  discussion 
pi  ior  to  executing  the  orders  in  the  pit.^ 
In  the  Federal  Register  release 
a]  proving  LOX,  the  Commission 
ei  iphasized  that  although  off-floor 
d:  scussions  are  permitted  in  LOX 
trinsactions,  LOX  procedures 
n(  inetheless  ultimately  "allow 
pi  rticipation  by  the  entire  pit"  when  the 
tr  ide  is  executed.**  The  Commission 
fi  rther  noted  that  "LOX  transactions 
w  3uld  be  conducted  only  pursuant  to 
ei  change  rules  approved  by  the  CFTC, 
ai  d  enforced  through  a  contract  market 
si  rveillance  program,  including 
m  easures  specifically  tailored  to  LOX 
pi  ocedures,  designed  to  ensure 
c(  mpliance  with  the  Commodity 
E  xhange  Act."  ''  Accordingly,  the 


"  See,  e.g.,  CME's  Proposed  Amendments 
Bi  lating  to  the  Implementation  of  the  GLOBEX 
Sj  stem.  53  FR  25528  (July  7, 1988). 

"  See  also,  the  rules  applicable  to  the  ^4YMEX 
AI  ;CESS  System,  and  the  CBOT's  Project  A,  which 
h<  ve  been  approved  by  the  Commission. 

>2  Although  prearranged  trading  is  not  expressly 
pi  }hibited  by  the  C£A,  the  Commission  has  held  it 
to  l)e  a  form  of  acticompetitive  trading  in  violation 
ol  Regulation  1.38  as  well  as  a  form  of  fictitious  sale 
ui  der  Section  4c(a)  of  the  Act.  See  Collins.  1 22,982 
at  31 ,903;  Cimbel,  1 24,213  at  35,003. 

"  See  56  FR  12336  (March  25, 1991). 

>'56  FR  at  12341.  In  contrast,  the  Conunission 
hi  s  held  illegal  trading  activities  which  do  not 
pi  avide  reel  opportunities  for  the  entire  pit  to 
pi  rticipate  in  the  trades.  See,  e.g..  In  re  Murphy  and 
F  \dman.  11984-1986  Transfer  Binder)  Comm.  Fut. 
L  Rep.  (CCH)  1 22,798  (CFTC  Sept.  25, 1985). 

"56  FR  at  12341. 


Commission  determined  that  LOX  could 
be  consistent  with  the  Act.3c 

Proposed  §  36.3  goes  beyond  LOX  in 
that  it  not  only  allows  off-floor 
discussion  prior  to  execution  but  also 
allows  execution  without  exposing  the 
trades  to  the  pit.  In  proposing  a  means 
of  permitting  these  procedures,  it  is  the 
Commission's  intention  to  provide  a 
way  for  exchanges  to  develop  new 
trading  procedures  and  standards 
intended  to  address  the  needs  of  their 
increasingly  institutional  market 
participants.  The  Commission  did  not 
attempt  to  describe  whether  there 
should  be  other  limits  on  the  procedures 
as  it  had  no  specific  proposals  to  change 
pending  methodologies  before  it  and 
wanted  to  leave  the  exchanges  free  to 
develop  designs  consistent  with  the 
parameters  set  forth  herein.^^  This  also 
reflects  the  Commission's  willingness  to 
experiment  through  a  pilot  program 
with  rules  that  relax,  for  certain  market 
participants,  the  traditional  Commission 
requirements  for  competitive  trading. 
Specifically,  the  approach  taken  affords 
those  participants  the  opportunity  to 
execute  large  transactions  with  greater 
immediacy  than  might  be  available 
imder  existing  contract  market  trading 
procedures.  "Hie  Commission 
preliminarily  believes  that  by  permitting 
section  4(c)  contract  market  participants 
to  trade  in  this  manner,  the  hitures 
exchanges'  ability  to  draw  institutional 
participants  to  the  more  transparent 
exchange  (as  opposed  to  OTC)  markets 
will  be  enhanced. 

At  the  same  time,  however,  the 
Commission  is  concerned  with 
.maintaining  essential  market  and 


^The  principial  statutory  basis  for  R^ulation 
1.39  is  Section  4b(b)  of  the  Act,  7  U.S.C  6b  (as 
amended  1992),  which  addresses  simultaneous 
buying  and  selling  orders  of  different  principals. 
The  provision  states  that  such  orders  can  be 
executed  "at  the  market  price,"  but  requires  that  the 
orders  be  executed  "on  the  floor  of  the  exchange" 
and  "at  public  outcry  across  the  ring."  The 
Commission  stated  that  the  legislative  history  of 
this  provision  indicates  that  its  purpose  was  to 
ensure  that  one  order  was  not  disadvantaged  to  the 
tjenefit  of  the  other  order  or  that  both  orders  were 
not  disadvantaged  to  the  benefit  of  the  broker. 
According  to  the  Commission,  since  the  statute  did 
not  prescribe  the  way  in  which  this  was  to  be 
accomplished,  the  Commission  had  the  discretion 
to  craft  an  appropriate  method  or  methods  "to 
provide  for  the  protection  of  customers  in  this 
area,"  including  the  discretion  to  amend  Rule  1.39. 
56  FR  at  12338. 

"  Compare,  however.  New  York  Stock  Exchange 
("NYSE")  Rule  76,  which  governs  block  trading  and 
requires  that  a  member  who  has  set  up  a  block  trade 
and  is  bringing  it  to  the  floor  to  be  crossed  must 
first  announce  the  proposed  bid,  ofier,  and 
transaction  size  to  the  floor.  The  member  must  then 
wait  a  resMnable  amount  of  time  to  allow  the 
"crowd"  (including  specialists)  to  trade  against 
either  side  before  completing  the  transaction.  See 
also  NYSE  Rule  72,  which  provides  priority  to  an 
agency  cross  transaction  where  both  orders  consist 
of  25,000  shares  or  more. 
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appropriate  customer  protections. 
Therefore,  it  is  proposing  regulatory 
safeguards  with  which  the  exchanges 
must  comply  in  formulating  any 
innovative  trading  procedures.  Proposed 
§  36.3(b)  lists  those  requirements  which 
must  he  satisfied  by  a  contract  market 
seeking  to  establish  such  rules  for 
section  4(c)  contract  market 
transactions.  In  this  connection,  the 
Commission  requests  comment  as  to 
whether  additional  or  different 
requirements  should  apply. 

First,  transactions  generally  must 
satisfy  Commission  recordkeeping  and 
audit  trail  requirements.  Proposed 
paragraph  (b)(1)  of  Rule  36.3  requires 
the  contract  market  to  provide  for  record 
maintenance  and  retention  consistent 
with  Regulation  1.31, 17  CFR  1.31 
(1994).  Under  proposed  §  36.3(b)(2),  the 
audit  trail  for  such  transactions  must 
meet  the  trade  register,  trade  timing,  and 
contract  market  oversight  requirements 
in  Regulations  1.35(e),  (g),  and  (i),  17 
CFR  1.35(e),  (g),  and  (i)  (1994), 
respectively.  In  addition,  the 
recordkeeping  requirements  set  forth  in 
Regulation  1.38(b),  17  CFR  1.38(b) 
(1994),  for  noncompetitive  trades  and 
the  audit  trail  documentation  required 
under  the  other  provisions  of  Regulation 
1.35, 17  CFR  1.35  (1994),  must  be 
satisfied  to  the  extent  they  are 
applicable  to  the  subject  trading 
procedures.38  A  contract  market  must 
demonstrate  in  a  clear  and  convincing 
manner  that  these  and  any  other 
regulations  referenced  in  paragraph  (b) 
that  it  believes  are  inapplicable  to  its 
proposed  trading  procedures  are,  in  fact, 
inapplicable. 

Second,  the  Commission  is  proposing 
to  maintain  customer  protection 
standards.  Commission  Regulations 
155.2, 155.3,  and  155.4, 17  CFR  155.2, 
155.3  and  155.4  (1994),  set  forth 
customer  protection  trading  standards 
for  floor  brokers,  FCMs,  and  introducing 
brokers  ("IBs")  respectively.  Under 
proposed  §  36.3(b)(3),  the  contract 
market's  proposed  procedures  must 
comply  with  these  provisions  to  the 
extent  they  are  applicable." 

Third,  the  transactions  must  be 
transparent.  The  Commission  is 
proposing  in  paragraphs  (b)(4)  and  (b)(5) 
of  Rule  36.3  certain  requirements  for  the 
reporting  and  identifying  of  section  4(c) 


'"For  example.  Regulation  1.35, 17  CFR  1.35 
(1994),  provides  for  two  orders,  an  office  order 
(1.35(8-l)(l))and  a  floor  order  (1.35(8-1  )(2)(i)).  A 
contract  market's  proposed  procedures  may  reader 
the  requirement  for  a  floor  order  inapplicable. 

"For  example.  Regulation  155.2, 17  CFR  155.2 
(1994),  sets  forth  standards  for  floor  brokers.  If, 
however,  under  proposed  section  4(c)  contract 
market  trading  rules,  a  function  analogous  to  that 
of  a  floor  broker  does  not  exist,  that  rule  would  not 
apply. 


market  transactions  after  they  are 
executed.  Specifically,  in  addition  to  the 
trade  recordation  requirements  listed 
above,  the  transactions  are  to  be 
reported  immediately  to  the  floor  of  the 
exchange  and  are  to  be  disseminated 
immediately  on  the  relevant  market 
floor,  trading  screen,  and/or  vendor 
services  through  the  exchange's  market 
quotation  system.  Records  must  be 
maintained  of  the  time  of  execution  to 
this  end.  ^  The  information  to  be  so 
reported  must  include,  at  a  minimum, 
price,  quantity,  and  contract.  To  the 
extent  that  a  proposal  for  section  4(c) 
contract  market  transactions  might 
provide  for  trading  when  the  exchange 
floor  is  closed,  the  Commission  would 
still  require  the  immediate  report  and 
dissemination  of  that  transaction 
information.  Brokers  engaging  in  such 
transactions  will  need  to  have 
supervisory  procedures  in  place 
reasonably  designed  to  achieve  such 
post-trade  transparency.  The 
Commission  believes  that  these 
proposed  requirements  to  report  and 
specifically  identify  section  4(c) 
contract  market  transactions  will 
provide  the  public  with  notice  of  the 
way  in  which  the  prices  in  this  market 
have  been  reached.  As  such,  persons 
relying  on  these  prices  for  price  basing 
purposes  will  have  the  opportunity  to 
take  that  information  into  account.  The 
Commission  requests  comment  on  these 
requirements. 

Fourth,  the  Commission  is  proposing 
requirements  intended  to  ensure  the 
financial  integrity  of  the  transactions. 
Proposed  paragraph  (b)(5)  of  Rule  36.3 
requires  section  4(c)  contract  market 
trading  rules  to  provide  that  section  4(c) 
contract  market  transactions  be  reported 
to  clearing  and  be  cleared  by  the 
contract  market  on  the  same  schedule  as 
required  for  trades  subject  to 
Regulations  1.38  and  1.39.  Should  there 
be  no  such  schedule,  then  the  report  to 
clearing  must  be  immediate.  The 
Commission  requests  comment  as  to 
whether  clearing  procedures  should  be 
further  articulated  in  that  case.  In  this 
connection,  the  Commission  notes  that 
the  clearing  arrangements  would  be 
subject  to  Commission  oversight  and 
that  proposed  clearing  rules  would 
require  prior  Commission  review  under 
Section  5a(a)(12)(A)  of  the  Act.  7  U.S.C. 
7a(12),  and  Regulation  1.41, 17  CFR  1.41 
(1994).  The  section  4(c)  contract  market 
clearing  organization  would  have  an 
affirmative  duty  under  the  Act  and 
Commission  regulations  to  enforce  its 
rules,  and  would  be  subject  to 


recordkeeping,  document  retention,  and 
other  applicable  requirements. 

According  to  NYSE  maricet 
surveillance  staff,  block  trades  are  not 
separately  identified  as  such  on  the 
exchange's  audit  trail/time  and  sales 
register.  However,  NYSE  would  be  able 
to  ascertain  whether  a  trade  is  a  block 
trade  by  contacting  the  transacting 
members,  each  of  whom  must  keep  a 
record  reflecting  which  of  its  trades  are 
blocks.  Interestingly,  while  not 
separately  identifying  block  trades  in  its 
audit  trail,  NYSE  and  its  vendors  do 
have  a  separate  "block  trade"  ticker 
which  runs  throughout  the  day 
reflecting  size  and  price  of  block  trades 
alone.  The  Commission  requests 
comment  on  whether  to  require  the 
dissemination  of  separate  pricing 
information  for  block  trades. 

Pursuant  to  proposed  paragraph  (c), 
any  submission  made  hereunder  for 
proposed  section  4(c)  contract  market 
transactions  must  describe  fully  the 
contract  market  procedures  and  systems 
that  will  assure  compliance  with 
Sections  4b  and  4c(a)  of  the  Act,  7 
U.S.C.  6b  and  6c(a),  with  respect  to 
prohibitions  on  abuse  of  customer 
orders,  including  fitintrunning  of  such 
orders,  misuse  of  information,  and  wash 
sales  and  fictitious  trades.  This 
provision  reflects,  among  other  things, 
the  Commission's  continuing  concern 
that  customer  orders  receive  appropriate 
priority  and  that  trading  between 
markets  or  locations  does  not  cause 
distortions  in  prices  or  provide 
advantages  to  one  class  or  user  of  the 
markets  over  others. 

In  this  connection,  proposed 
paragraph  (g)  of  Rule  36.3  states  that 
trades  entered  into  in  compliance  with 
section  4(c)  contract  market  trading 
rules  shall  not  be  in  violation  of 
Sections  4b(a)(iv),  4b(b)  or  4c(a)  of  the 
Act,  7  U.S.C.  6b(D).  6b  or  6c(a).  "based 
solely  on  having  been  executed 
noncompetitively."  Failure  to  comply 
explicitly  with  such  contract  market 
rules  will  render  the  conduct  involved 
subject  to  Commission  action  under 
Sections  4b  and  4c(a)  of  the  Act,  7 
U.S.C.  6b  and  6c(a),  and  Regulations 
1.38  and  1.39, 17  CFR  1.38  and  1.39 
(1994),  in  addition  to  any  other 
applicable  provisions  of  the  Act  and 
Regulations. 

Pursuant  to  proposed  paragraphs  (d) 
and  (e)  of  Rule  36.3,  section  4(c) 
contract  market  trading  rules  must  be 
submitted  to  the  Commission  for  review 
prior  to  being  put  into  effect.*'  Such 


*>To  the  extent  applicable,  all  Regulation  1.35 
audit  trail  requirements  will  apply  to  the 
production  of  upstairs  trading  records. 


*■  Section  4(c)  contract  market  trading  rules  may 
be  submitted  prior  to  trading  of  section  4(c)  contract 
market  transactions  or  at  any  time  after  the 

CoUiBued 


submitted  rules  may  become  effective 
ten  days  after  receipt  by  the 
Commission  unless  the  Commission, 
within  that  ten-day  period,  notifies  the 
submitter  that  the  proposal  does  not 
meet  the  conditions  of  this  section.  In 
the  event  the  trading  rules  are  not 
permitted  to  go  into  effect,  they  shall  be 
subject  to  the  usual  rule  approval 
procedures  under  Section  5a(a)(12)(A)^ 
of  the  Act,  7  U.S.C.  7a(12),  and 
Regulation  1.41(b),  17  CFR  1.41(b) 
(1994).  In  accordance  with  paragraph  (f) 
of  Rule  36.3,  any  subsequent  proposed 
modifications  of  such  rules  shall  be 
subject  to  the  same  Commission  review 
procedures. 

E.  Listing  of  Section  4(c)  Contract 
Market  Transactions 

Proposed  §  36.4  provides  that  a  board 
of  trade  which  meets  other  requirements 
of  the  Act  seeking  an  exemption  for 
section  4(c)  contract  market  transactions 
shall  furnish  to  the  Commission  the 
terms  and  conditions  of  the  transaction 
at  least  ten  days  prior  to  the  proposed 
effective  date.*^  Section  4(c)  contract 
market  transactions  meeting  the 
requirements  of  §  36.2  may  be  traded  or 
executed  ten  days  after  receipt  of  the, 
submission  unless,  within  the  ten-day 
period,  the  Commission  notifies  the 
board  of  trade  in  writing  that  the 
submission  does  not  meet  the 
conditions  of  this  section.'*'  In  that 
event,  the  terms  and  conditions  of  the 
transaction  shall  be  subject  to  the  usual 
rule  approval  procedures  under  Section 
5a(a)(12)(A)  of  the  Act.  7  U.S.C.  7a(12), 
and  Regulation  1.41(b),  17  CFR  1.41(b) 
(1994).  The  proposed  rule  further 
provides  that  any  modification  to  the 
terms  and  conditions  of  a_ section  4(c) 
c:ontract  market  transaction  shall  be 
submitted  to  the  Commission.  Such 
modification  shall  be  subject  to  the 


transactions  begin  trading  under  Commission 
regulations. 

*-  As  noted  above,  a  board  of  4rade  which  is  not 
currently  an  exchange  must  first  get  initial 
designation  as  a  contract  market  pursuant  to 
Sections  5  and  5a  of  the  Act  (other  than  Section 
5a(a)(12).  which  sets  forth  the  procedures  for 
Commission  approval  of  terms  and  conditions  of 
contracts  and  contract  market  rules).  An  initial 
designation  generally  requires  the  Commission  to 
review  and  approve  the  applicant's  core  rules 
r<*garding.  among  other  things,  clearing,  governance, 
and  discipline. 

"Section  2(a)(8)(D)fii)  of  the  Act,  7  U.S.C.  4a(g), 
allows  forty-five  days  for  the  Department  of  the 
Treasury  and  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  comment  on  any  application  by 
a  board  of  trade  for  designation  as  a  contract  market 
involving  transactions  for  the  future  delivery  of  any 
security  issued  or  guaranteed  by  the  United  States 
or  any  agency  thereof.  In  light  of  the  ten-day  time 
frame  for  new  filings  and  amendments,  the 
Commission  intends  to  waive  Section  2(a)(8)(B)(ii) 
for  section  4(c)  contract  market  transactions.  The 
Commission  requests  comment  on  waiving  this 
orovision. 


sar  le  procedures  applicable  to  the 
ini  ial  listing  of  section  4(c)  contract 
ma  :ket  transactions. 

'  his  limited,  ten-day  advance  notice 
pel  lod  for  new  filings  and  for 
am  mdments  to  existing  terms  and 
coi  ditions  is  designed  to  remove 
pol  sntial  impediments  to  the 
de\  elopment  of  new  products  which  are 
elij  ible  for  the  proposed  section  4(c) 
cor  tract  market  transactions.  The 
Coi  nmission  believes  that  a  streamlined 
ap]  roach  will  not  only  give  the 
ex(  hanges  flexibility  but  also  will 
pel  mit  them  to  launch  new  products 
rap  idly  to  mo*-*  the  competitive 
del  lands  of  the  marketplace  and  to  take 
ad\  antage  of  opportunities  in  a  fast- 
ch£  nging  market.  This  procedure  is 
lim  ited  to  certain  cash-settled  contracts 
in  (  rder  to  avoid  issues  related  to 
del  very. 

/  Ithough  the  proposed  ten-day 
nol  fication  requirement  for  section  4(c) 
cor  tract  market  transactions  does  not 
cor  template  the  same  level  of  prior 
Coi  imission  review  and  approval  of 
ten  tis  and  conditions  as  is  required  by 
Coi  nmission  Rule  1.41(b),  17  CFR 
1.4  (b)  (1994),  for  contracts  traded  on 
trai  itional  contract  markets,  the 
Coi  [imission  has  continuing  authority  to 
ens  Lire  that  section  4(c)  contract  market 
tra  isactions  remain  consistent  with  the 
pu  lie  interest  and  the  purposes  of  the 
Ac  .  In  this  regard,  proposed  §  36.8 
pre  vides  that  the  Commission  can 
su4>end  or  revoke  an  exemption  if  it 
fait  to  meet  these  requirements.** 

"■he  Commission  requests  comment 
on  he  ten-day  advance  notification 
per  od  for  the  terms  and  conditions  of 
sec  ion  4(c)  contract  market 
trai  isactions, 

F.  meporting  Requirements 

"Ihe  Commission  is  proposing  that 
contract  markets,  FCMs,  and  large 
tracers  who  conduct  section  4(c) 
contract  market  transactions  comply 
wim  certain  reporting  requirements 
sin  ilar  to  those  currently  in  effectfor 
pel  5ons  trading  in  non-exempt 
COI  imodity  futures  and/or  options. 
Th  tse  requirements  are  being  proposed 
in  ieu  of  the  requirements  set  forth  in 
Pai  ts  16. 17. 18.  and  19  of  the 
Coi  nmission  regulations.  17  CFR  Parts 
16jl7, 18,andl9(1994). 


*■  Furthermore,  under  Rule  1.50. 17  CFR  1.50 
(191  4),  at  any  time  the  Commission  can  request 
fron  a  contract  market  demonstration  of  continued 
con  pliance  with  the  requirements  of  contract 
mar  Let  designation.  In  addition,  the  Commission 
reta  ns  its  authority  under  Section  8a(7)  of  the  Act, 
7  U  ).C.  12a(7),  to  alter  or  supplement  contract 
maii.et  rules. 


1.  Reporting  Requirements  for  Contract 
Markets 

The  Commission  is  proposing  in 
§§  36.5  (c)(1)  and  (e)  that  contract 
markets  operating  pursuant  to  this 
section  provide  information  daily  to  the 
Commission  and  to  the  public 
concerning  total  open  interest, 
transactions,  and  prices  for  each 
commodity  or  type  of  contract  similar  to 
that  required  under  Rule  16.01  for  non- 
exempt  futures  and  options.  This 
information  is  intended  to  give  the 
Commission  an  overview  of  the  size  and 
development  of  these  markets  and 
provide  potential  participants  with 
important  information  concerning  the 
depth  and  breadth  of  the  markets  as 
well  as  the  opportunity  to  compare 
transaction  prices  against  other  markets 
trading  the  same  commodity.  In 
addition,  in  §  36.5(c)(2).  the 
Commission  is  proposing  that  contract 
markets  provide  open  interest  and 
transaction  information  for  each 
clearing  member  similar  to  that  required 
under  Rule  16.00. 17  CFR  16.00  (1994). 
This  information  is  necessary  for  market 
surveillance,  providing  needed  input 
into  the  Commission's  financial 
monitoring  system  for  clearing  member 
FCMs. 

Last,  in  §  36.5(c)(3),  the  Commission 
is  proposing  that  contract  markets 
supply  information  concerning  large 
traders  conducting  section  4(c)  contract 
market  transactions,  but  only  on  call  by 
the  Commission.  In  order  to  ensure  that 
the  financial  integrity  protections 
currently  provided  by  using  such 
reports  are  maintained,  the  Commission 
anticipates  that  contract  markets  trading 
section  4(c)  contract  market  transactions 
will  by  rule  require  members  to  file 
daily  reports  concerning  accounts 
carried  by  large  traders  similar  to  the - 
information  now  provided  by  FCMs. 
clearing  members,  and  foreign  brokers 
under  Rules  16.02, 17.00.  and  17.02. 17 
CFR  16.02. 17.00.  and  17.02  (1994),  for 
large  traders  in  non-exempt  futures  and 
options.  The  Commission  will  rely  on 
contract  markets  to  define,  subject  to 
Commission  approval,  position  levels  at 
which  a  trader  is  considered  large. 
Under  this  proposal,  the  Commission 
would  monitor  the  development  of  the 
markets  to  determine  if  and  when  it 
would  require  that  the  contract  markets 
submit  large  trader  reports.  If  these 
exempt  contract  markets  develop 
rapidly,  the  Commission  may  require 
large  trader  reports  on  a  daily  basis  to 
augment  the  information  it  currently 
receives. 

The  Commission  is  proposing  that  all 
information,  with  the  exception  of 
account  identification  forms,  be 
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provided  in  machine-readable  form 
using  a  format  and  coding  structure 
approved  in  writing  by  the  Commission 
or  its  designee.  Contract  markets 
currently  provide  option  and  futures 
data  pursuant  to  similar  requirements. 

2.  Reporting  Requirements  for  FCMs, 
Introducing  Brokers  and  Traders 

The  Commission  is  proposing  to 
incorporate  into  §  36.5  the  provisions  of 
Commission  Rules  15.05  and  Part  21. 17 
CFR  15,05  and  Part  21  (1994).  Section 
15.05  states  that  any  FCM  who  makes  or 
causes  to  be  made  any  futures  or  option 
contract  for  the  account  of  any  foreign 
broker  or  foreign  trader,  and  any  IB  who 
introduces  such  an  account  to  an  FCM 
is  deemed  to  be  the  agent  of  the  foreign 
broker  or  the  foreign  trader  for  purposes 
of  accepting  delivery  and  service  of  any 
communication  issued  by  or  on  behalf 
of  the  Commission  to  the  foreign  broker 
or  the  foreign  trader  with  respect  to  any 
futures  or  option  contracts  maintained 
in  such  accounts  carried  by  the  FCM.*^ 
This  provision  is  used  routinely  for 
traditional  futures  and  options,  and  has 
proven  to  be  effective  in  obtaining 
information  ftom  foreign  traders  for 
market  surveillance  purposes. 

The  provisions  of  Part  21  provide  that 
FCMs,  IBs,  foreign  brokers,  and  foreign 
traders  must  furnish  on  call  by  the 
Commission  certain  information 
concerning  their  futures  and  options 
trading.  Special  calls  under  Part  21  may 
be  made  to  obtain  market-wide 
summary  information  on  demographics 
and  market  uses  of  participants 
(§§  21.02  and  21.02a,  17  CFR  21.02  and 
21.02a  (1994))  or,  In  the  case  of  special 
market  situations  (§21.03. 17  CFR  21.03 
(1994)),  when  information  is  needed 
about  all,  rather  than  only  reportable, 
traders  in  a  market.  The  Commission 
believes  that  it  is  important  to  retain 
this  authority  vwth  respect  to 
participants  operating  under  Part  36  so 
that  the  Commission  can  make  informed 
decisions  and  take  appropriate  action  as 
special  situations  warrant. 

The  Commission  is  also  proposing 
that  eligible  participants  in  section  4(c) 
contract  market  transactions  be  subject 
to  requirements  similar  to  those 
contained  in  §§  18.00, 18.04,  and  18.05, 
17  CFR  18.00. 18.04,  and  18.05  (1994). 
for  large  futures  and  options  traders 
trading  in  the  non-exempt  market.  The 
requirements  proposed  in  §  36.5(f) 
paragraphs  (2)  (1)  and  (11)  would  require 
large  traders  to  file,  on  call  by  the 
Commission,  information  concerning 


**  The  FCM  or  IB  is  oonsidered-an  agent  only  if 
the  foreign  broker  or  trader  has  not  duly  executed 
or  does  not  maintain  a  written  •gsncy  agreement 
with  a  person  doiuiciM  in  the  Unitad  SutM.  17 
CFRlS.0S(d)(19M). 


their  positions  and  transactions  in  the 
subject  market  as  well  as  identifying 
and  other  information  contained  on 
CFTC  Form  40.  Proposed  §  36.5(f)(1) 
would  require  large  traders  to  maintain 
books  and  records  concerning  section 
4(c)  contract  market  transactions  and 
commercial  activities  that  the  trader 
hedges  in  the  commodity  underlying 
such  transactions.  Reports  concerning 
these  transactions  and  activities  would 
have  to  be  furnished  on  request  to  the 
Commission  or  the  U.S.  Department  of 
Justice. 

G.  Special  Temporary  License, 
Registration  or  Principal  Listing 
Procedures 

The  Commission  is  also  proposing,  in 
§  36.6,  to  allow  special  procedures  that 
would  be  available  to  a  person 
associated  with  an  FCM  or  IB  who 
limits  his  or  her  activities  to  certain 
specified  instruments.  If  this  rule  were 
to  be  adopted,  the  Commission  would 
expect  to  set  forth  in  an  Appendix  A  to 
Part  36  those  Instruments  to  which  the 
special  registration  procedures  would 
apply.  An  instrument  would  be 
included  in  such  an  Appendix  A  only 
upon  petition  by  a  contract  market 
demonstrating  that  it  is  not  contrary  to 
the  purpose  of  the  Act  and  the 
registration  rules  promulgated 
thereunder  or  to  the  public  Interest  to 
permit  special  temporary  license, 
registration  or  principal  listing 
procedures  for  persons  licensed  with 
another  federal  financial  regulatory 
authority  and  Involved  only  with  that 
instrument.  Although  to  obtain  a 
temporary  license,  such  persons  would 
have  to  certify  that  they  are  not  subject 
to  statutory  disqualification  imder 
Section  8a(2)  of  the  Act.  7  U.S.C.  12a{2), 
the  National  Futures  Association 
("NFA")  could,  for  example,  waive  the 
fingerprint  requirement.  Further,  the 
Commission  notes  that  although 
proficiency  testing  requirements  are 
governed  by  NFA  Rules  401  and  402 
and  interpretive  notices  related  thereto, 
such  a  contract  maricet  petition  could 
also  address  whether  alternative 
proficiency  testing  requirements  would 
be  appropriate.  Registration,  of  course, 
could  continue  to  be  denied  under 
Sections  8a(3)  or  8a(4)  of  the  Act.  7 
U.S.C.  12a(3)  or  12a(4).  If  the 
Commission  were  to  approve  the 
contract  market  petition.  NFA  could 
then  adopt  and  submit  for  Commission 
approval  special  registration  procedures 
to  govern  those  persons  involved  only 
with  the  particular  instrument  that  is 
the  subject  of  the  petition.  The 
Commission,  nonetheless,  wishes  to 
make  clear  that  a  contract  market 
seeking  special  registration  pnx»dures 


with  respect  to  persons  limiting  their 
activities  to  a  particular  new  instrument 
may  consult  with  NFA  and  develop 
such  procedures  to  be  submitted  in 
conjunction  with  the  contract  market 
application  for  simultaneous 
consideration  by  the  Commission.  Such 
NFA  rules  could  vary  depending  upon 
the  instrument  involved  and  would  be 
considered  by  the  Commission  on  a 
case-by-case  basis.  The  Commission 
would  expect  to  include  in  Appendix  A 
to  Part  36  those  instruments  covered  by 
the  pending  petitions  of  the  CBOT  and 
the  CME  to  which  Part  36  applies.  This 
authority  would  be  comparable  to  that 
already  established  under  Part  3  of  the 
Commission's  regulations.  See 
Commission  Rule  3.12(j).  17  CFR  3.12(j) 
(1994).  The  Commission  requests 
comment  on  these  special  registration 
.  procedures,  in  particular  their 
practicability. 

H.  Risk  Disclosure 

The  Commission  is  proposing,  in 
§  36.7,  to  permit  accounts  to  be  opened 
for  section  4(c)  contract  market 
transactions  without  furnishing  an 
eligible  participant  with  the  basic  risk 
disclosure  statements  applicable 
generally  to  non-exempt  futures  and 
option  contracts  under  Commission 
Rules  1.55, 1.65.  33.7.  and  190.10, 17 
CFR  1.55, 1.65,  33.7,  and  190.10  (1994), 
or  the  Commission's  newly-adopted 
generic  risk  disclosure  statement.'** 
These  basic  risk  disclosure  .statements 
are  intended  to  provide  a  brief 
description  of  some  of  the  risks 
attendant  to  futures  and  optiolis  trading 
and  are  designed  to  be  understood  by  all 
customers.  Since  section  4(c)  contract 
market  transactions  would  be  entered 
into  only  by  sophisticated  or  high  net 
worth  persons  or  those  engaged  in  the . 
futures  industry,  and  since  the  products 
themselves  may  be  different  from 
traditional  futures  and  option  contracts, 
the  Commission  believes  that  it  may  be 
appropriate  to  substitute  for  standard 
disclosure  statements  such  disclosure  as 
may  be  appropriate  to  the  customer's 
expertise  and  financial  capacity, 
tailored  to  the  particular  product. 
Therefore,  in  heu  of  requiring  a  specnfic 
statement  or  format,  the  proviso  to 
proposed  §  36.7(a)  would  require  an 
FCM  or,  in  the  case  of  an  introduced 
account,  an  IB.  to  furnish  an  eligible 
participant  with  disclosure  appropriate 
to  the  particular  Instrument  and  the 
eligible  participant  prior  to  the  eUgible 
participant's  entry  into  the  first  section 


*»59  FR  34376  Quly  5, 1994).  This  statement 
currently  c»n  be  used  in  the  U.S.,  in  the  United 
Kingdom,  in  Ireland  and  in  Belgium.  Several  other 
jurisdictions  are  considering  its  adoption. 
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4(c)  contract  market  transaction 
involving  a  particular  instrument. 

In  tliis  regard,  the  Commission  notes 
that  Rule  1.55(f).  17  CFR  1.55(0  (1994). 
currently  states  that  furnishing  the 
required  disclosure  statement  under  that 
rule  does  not  relieve  an  FCM  or  IB  from 
any  other  disclosure  obligation  it  may 
have  under  applicable  law.*'  The 
Commission  further  notes  that 
exchanges  with  non-traditional  trading 
systems  have  required,  on  their  own 
initiative,  special  risk  disclosures 
applicable  to  such  systems.**  The 
Commission  further  notes  that  in  order 
to  qualify  for  the  exemption  of  swap 
agreements  under  Part  35  of  its  rules,  an 
agreement  must  be  entered  into  by  an 
eligible  swap  participant,  the  definition 
of  which  is  closely  followed  by 
proposed  Rule  36.1(c)(2),  and  there  are 
no  specific  disclosure  requirements 
under  Part  35  of  the  Commission's  rules, 
17  CFR  Part  35  (1994).*''  The 
Commis.'iion  therefore  preliminarily 
believes  that  it  is  striking  the 
appropriate  balance  in  proposed  Rule 
36.7  with  respect  to  disclosure  in  light 
of  the  eligible  participants  and  products 
involved.  The  Commission  requests 
comment  concerning  the  risk  disclosure 
requirements  for  section  4(c)  contract 
jnarket  transactions. 

/.  Suspension  or  Revocation  of  Section 
4(c)  Contract  Market  Transaction 
Exemption 

Proposed  §  36.8  mirrors  the 
requirements  for  exemptive  relief  under 
Section  4(c)  of  the  Act,  namely  that  any 
exemption  must  be  consistent  with  the 
public  interest  and  the  purposes  of  the 
Act.  If  the  Commission  determines 
otherwise.  §  36.8  provides  that,  after 
notice  and  opportunity  for  a  hearing,  the 
exemption  may  be  suspended  or 
revoked. 


'■'The  Commission  notes  that  proposed  §  36.7(b). 
which  provides  that  "|t|his  section  does  not  relieve 
a  futures  commission  merchant  or  introducing 
broker  from  any  other  discios-ir*  obligations  it  iffay 
have  under  applicable  law,"  is  included  as  a 
i^minder  that  Section  4b  of  the  Act  requires  all 
material  information  to  be  disclosed.  The  fact  that 
other  proposed  sections  of  Part  36  do  not  have  a 
similar  "catch-all"  provision  should  not  be 
interpreted  to  mean  that  the  /fct  or  Commission 
regulations  do  not  apply  to  those  sections. 

•"SeeCME  Rule  577  and  New  York  Mercantile 
Exchange  Rule  6.22.  which  address  the  risk 
disclosure  requirements  applicable  to  the  users  of 
the  GLOBEX  and  ACCESS  electronic  trading 
systems,  respectively.  See  also  Commission  Rules 
4.7  and  4.8, 17  CFR  4.7  and  4.8  (1994).  wherwn  the 
Coinmission  has  provided  exemptions  from 
disclosure,  reporting  and  recordkeeping 
requirements  for  CPOs  privately  offering 
commodity  pools  to  certain  highly-accredited 
investors  and  for  CTAs  providing  commodity 
interest  trading  advice  to  such  [>ersons. 

*•  See  also  Part  34  of  the  Commission's  rules,  1 7 
CFR  Part  34  (1994).  regarding  regulation  of  hybrid 
instruments. 


f  Fraud  and  Manipulation  in 

i  bnnection  With  Section  4(c)  Market 

'.  ransactions 

Proposed  §  36.9  applies  to  section  4(c) 
c  jntract  market  transactions  the 
a  itifraud  proscriptions  of  Sections  4b(a) 
a  id  4o  of  the  Act.  7  UTS.C.  6b  and  6o. 
t  lose  provisions  of  Sections  6(c),  6(d). 
a  id  9(a)  of  the  Act,  7  U.S.C.  9. 15. 13b 
a  id  13(a),  that  prohibit  price 
n  anipulation.  and  Commission  Rules 
a  ).9  and  33.10. 17  CFR  33.9  and  33.10 
(  994),  which  prohibit  fraudulent 
c  )nduct  and  price  manipulation  in 
c  )nnection  with  commodity  option 
ti  ansactions. 

In  its  petition  for  exemption,  the 
C  JOT  included  a  rule  specifically 
p  ohibiting  fraud  and  manipulation 
n  lating  to  professional  market 
tj  msactions.  The  CBOT  petition 
e  iplains: 

Fraud  and  manipulation  are  the  core 
p  oscriptions  ot  the  Commodity  Exchange 
A  :t*  *   *.  Rather  than  engage  in  a  hyper- 
te  :hnical  legal  effoii  to  mesh  certain  exempt 
ti  insactions  with  the  requirements  of  the 
C  i!A's  existing  fraud  and  manipulation 
p  ovisions.  the  proposal  contains  a  special 
ai  tifraud  and  antimanipulation  provision. 
T  lat  approach  will  make  certain  that  any 
p  rty  committing  fraud  or  engaging  in 
rr  mipulative  practices  in  connection  with  an 
o  lerwise  exempt  transaction  •   *  •  would 
n(  it  be  able  to  wriggle  out  of  liability  under 
tl  e  CEA  under  some  legal  technicality. 

5  I  FR  43414,  43433  (August  16, 1993). 
T  le  CME  did  not  suggest  the  adoption 
o  a  specific  fraud  and  manipulation 
n  le;  nonetheless,  it  did  not  request  an 
e;  emption  from  the  antifraud  and 
a)  linianipulation  provisions  of  the  Act 
ai  d  Commission  regulations. 

In  its  consideration  of  the  petitions 
a)  d  the  comments  received  thereon,  the 
C  )mmission  is  also  considering  whether 
tc  adopt  specific  stand-alone  rules 
p  ohibiting  fraud  and  manipulation  to 
si  pplement  proposed  §  36.9.  In  this 
re  gard  and  as  noted  above,  the 
ej  emption  being  proposed  would 
r€  lieve  the  exchanges  euid  their 
ni  embers  from  some  provisions  of  the 
A  :t  and  regulations  that  are  intended  to 
p:  ovide  prophylactic  protection  for 
ci  stomers.  In  ine  absence  of  these 
p  otections,  it  may  be  appropriate  to 
af  ply  broader  antifraud  and 
altimanipulation  prohibitions  to 
el  Fectively  control  certain  abusive 
c(  nduct,  such  as  trading  ahead  of 
ci  stomer  orders  in  any  form  and  failure 
tc  disclose  material  information.  As  a 
n  suit,  the  Commission  is  proposing,  in 
§  J6.9(a),  a  free-standing  antifraud  rule    ' 
fc  r  section  4(c)  contract  market 
tr  msactions  modeled  after  Commission 
R  lie  33.10. 17  CFR  33.10  (1994).  The 
C  >mmission  specifically  requests 


comments  concerning  whether  it  should 
adopt  such  a  rule. 

The  Commission  is  also  requesting 
comment  concerning  whether  those 
provisions  of  the  Act  and  rules 
thereunder  reserved  in  the  manipulation 
provision.  §  36.9(b),  are  adequate  in  this 
regard  or  whether  the  Commission 
should  also  adopt  an  additional  free- 
standing antimanipulation  rule.  Should 
commenters  believe  that  a  free-standing 
antimanipulation  rule  is  warranted, 
comment  is  requested  concerning 
whether  a  rule  prohibiting  manipulation 
or  attempted  manipulation  of  the  price 
of  any  section  4(c)  contract  market 
transaction  or  of  any  commodity  in 
interstate  commerce  or  any  contract  of 
sale  of  a  commodity  for  future  delivery 
on  or  subject  to  the  rules  of  any  contract 
market,  would  be  appropriate. 

In  a  related  matter,  the  Commission  is 
also  seeking  comment  on  wheth'T  Part 
35  of  its  rules,  17  CFR  Part  35  { ;9y4.), 
which  provides  an  exemption  for 
certain  swap  transactions,  should  be 
amended  to  include  specific  stand-alone 
prohibitions  of  fraud,and  price 
manipulation  like  those  discussed 
above.50  While  Section  4b  of  the  Act  has 
provided  an  adequate  tool  to  address 
fraud  in  traditional  futures  contract 
trading,  and  Section  4o  (which  is  also 
reserved  in  Part  35)  addresses  the  giving 
of  advice,  questions  have  been  raised 
about  the  efficacy  of  these  provisions  as 
applied  to  certain  of  the  transactions 
included  in  the  ambit  of  Part  35.  An 
amendment  to  Part  35  in  this  regard 
would  eliminate  any  such  questions  and 
could  also  provide  desirable  consistency 
in  the  legal  standards  applicable  to  both 
section  4(c)  contract  market  transactions 
and  exempt  swap  transactions. 
Comment  is  requested  concerning  the 
type  of  antifraud  and  antimanipulation 
rules  that  the  Commission  should  adopt 
if  it  determines  to  do  so. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  Public  Law  No.  96-354,  94 
Stat.  1164  (1980).  5  U.S.C.  601  ef  seq.. 
requires  each  federal  agency  to  consider, 
in  the  course  of  proposing  substantive 
rules,  the  effect  of  those  rules  on  small 
entities.  A  small  entity  is  defined  to 
include,  inter  alia,  a  "small  business" 
and  a  "small  organization."  5  U.S.C. 
601(6).5i  The  Commission  previously 


'"Currently.  Rule  35.2, 17  CFR  35.2  (1994). 

•  applies  the  proscriptions  of  Sections  4b,  4o.  6(c). 

and  9(a)(2)  of  the  Act.  7  U.S.C.  6b.  60. 9. 15.  and 

13(a)(2).  and  Commission  Rule  32.9, 17  CFR  32.9 

(1994),  to  swap  agreements. 

"  "Small  organizations,"  as  used  in  the  RFA. 
means  "any  not-for-profit  enterprise  which  is 
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has  formulated  its  ovra  standards  of  by  these  proposed  rules  should  contact  provisions  which  are  specifically 

what  constitutes  a  small  business  with  Gary  Waxman,  Office  of  Management  inconsistent  with  this  part,  in  which 

respect  to  the  types  of  enUties  regulated  and  Budget.  Room  3228.  NEOB.  case  the  provisions  of  this  part  shall 

by  it.  The  Commission  has  determined  Washington.  D.C.  20503,  (202)  395-  govern. 

that  contract  markets.sz  futures  7340.  Copies  of  the  information  (c)  Definitions.  As  used  in  this  part: 

commission  merchants.'^  registered  collection  submission  to  OMB  are  (1)  Section  4(c)  contract  market 

commodity  pool  operators,^''  and  large  -  available  from  Joe  F.  Mink,  CFTC  transaction  means:  Any  agreement, 

traders  »*  should  not  be  considered  Clearance  Officer,  2033  K  Street,  N.W..  contract,  or  transaction  (or  class  thereof) 

smaJl  entities  for  purposes  of  the  RFA.  Washington.  D.C.  20581 .  (202)  254-  entered  into  on  or  subject  to  the  rules  of 

The  Commission  believes  that  to  the  9735.  a  contract  market  in  accordance  with 

extent  that  finns  defined  as  small  c,.kwt«  J„  1 7  rPD  p-w  ,r  ^«  provisions  of  this  part,  and  that  is 

busmesses  under  section  3  of  the  Small  List  of  Sub]ects  in  17  CFR  Part  36  executed  by  a  member  of  the  section 

Business  Act  could  offer  or  be  offered  Commodity  futures.  Commodity  4(c)  contract  market  that  is  an  eligible 

section  4(c)  contract  market  options.  Prohibited  transactions.  participant  for  its  own  account,  or  a 

transactions,  the  proposed  rules  would  in  consideration  of  the  foregoing,  and  futures  commission  merchant  or  floor 

not  add  any  legal.  accounUng,  pursuant  to  the  authority  contained  in  broker  for  its  own  account  or  on  behalf 

consulting  or  expert  costs.  No  one  is  the  Commodity  Exchange  Act.  and  in  of  an  eligible  participant, 

required  to  trade  section  4(c)  contract  particular,  SecUons  2,  4.  4c.  and  8a.  7  (2)  Eligible  participant  means: 

market  transactions.  The  proposed  rules  u.S.C.  2. 6.  6c.  and  12a,  as  amended,  the  (i)  A  bank  or  trust  companv; 

would  merely  provide  exemptive  relief  Commission  hereby  proposes  to  add  (")  A  savings  association  or  credit 

for  those  trading  such  transactions.  The  Part  36  to  Chapter  I  of  Title  17  of  the  union; 

determination  of  whether  a  section  4(c)  Code  of  Federal  Regulations  as  follows:  ^f"^  ^"  insurance  company; 

contract  market  transaction  would  ('v)  An  investment  company  regulated 

qualif)'  for  the  proposed  exemption  PART  36— EXEMPTION  OF  SECTION  under  the  Investment  Company  Act  of 

requires  minimal  analysis  of  data  that  4(c)  CONTRACT  MARKET  1940  (15  U.S.C.  80a-l,  et  seq.]  or  an 

will  be  readily  accessible  to  the  offeror.  TRANSACTIONS  investment  company  performing  a 

Accordingly,  the  Chairman,  on  behalf  similar  role  or  function  subject  as  such 

of  the  Commission,  certifies  pursuant  to  ^!^    „                   ,,_  to  foreign  regulation,  prov/ded  that  such 

section  3(a)  of  the  RFA.  5  U.S.C.  605(b).  ^^^    tSI' ^L'J^f^  1'/'!'°"";^  .       i,  .  investment  company  is  not  formed 

that  the  proposed  rules  will  not  have  a  ^  '  JnTacS  ^^^^y  ^°'  ^«  P"'P<^se  "^  constituting  an 

significant  economic  impact  on  a  36.3  Section  4(c)  contract  market  trading  eligible  participant  and  has  total  assets 

substantial  number  of  smeill  entities.  rules.  exceeding  $5,000,000; 

Nonetheless,  the  Commission  invites  36.4    Listing  of  section  4(c)  contiBct  market  (v)  A  commodity  pool  formed  and 

comment  from  any  firm  which  believes  transactions.  operated  by  a  person  regulated  under 

that  these  proposed  rules  would  have  a  ^^-^    Reporting  requirements.  the  Act  or  a  foreign  person  performing 

significant  economic  impact  on  its  ^^'^    Special  procedures  relating  to  a  similar  role  or  function  subject  as  such 

operaUons.  temporary  licensing,  regisuation,  and  to  foreign  regulaUon,  provided  that  such 

.„j    ,.      ,,  hsting  of  principals.  commodity  pool  or  foreign  person  is  not 

B.  Paperwork  Reduction  Act  36.7    Risk  disclosure.  fnrr„«,i  c,.ioK- fr^rtK»  r^.^^C^r 

Ti,    D               vo^     .-       A^    r  36.8    Suspension  or  revocation  of  section  lonned  solely  for  the  purpose  of 

The  Paperwork  Reduction  Act  of  ^j^)  contract  market  transaction  constituting  an  ehgible  participant  and 

1980.  ("PRA")  44  U.S.C.  3501  ef  seq..  exemption.  has  total  assets  exceeding  $5,000,000; 

imposes  certain  requirements  on  federal  36.9    Fraud  and  manipulation  in  connection  1^0  A  corporation,  partnership, 

agencies  (including  the  Commission)  in  with  section  4(c)  contract  market  proprietorship,  organization,  trust,  or 

connection  with  their  conducting  or  transactions.  other  entity,  other  than  a  commodity 

sponsoring  any  collection  of  Authority:  7  U.S.C.  2, 6, 6c,  and  I2a.  P°°'  °^  other  collective  investment 

information  as  defined  by  the  PRA.  In  vehicle,  not  formed  solely  for  the 

compliance  with  the  PRA,  the  S^^"*    Exemption  and  definitions.  purpose  of  constituting  an  eligible 

Commission  has  submitted  these  (a)  Duration  of  exemption.  The  participant  (A)  which  has  total  assets  - 

proposed  rules  and  its  associated  provisions  of  this  part  apply  to  any  exceeding  $10,000,000;  or  (B)  which  has 

information  collection  requirements  to  section  4(c)  contract  market  transaction  a  net  worth  of  $1,000,000  and  enters 

the  Office  of  Management  and  Budget.  entered  into  on  or  after  [EFFECTIVE  'into  a  section  4(c)  contract  market 

The  burden  associated  with  these  DATE  OF  FINAL  RULES).  The  transaction  in  connection  with  the 

proposed  rules,  is  as  follows:  provisions  of  this  part  expire,  and  are  no  conduct  of  its  business;  or  (C)  whirii  has 

Average  burden  hours  per  response 2.88  longer  valid  as  to  any  such  transaction  a  net  worth  of  $1,000,000  and  enters 

Number  of  respondents 300  ^"^ered  into  on  or  after  three  years  into  a  section  4(c)  contract  market 

Frequency  of  response on  occasion  following  the  date  the  first  contract  transaction  to  manage  the  risk  of  an 

Persons  wishing  to  comment  on  the  ^fJ?  c?"'!.Tiv^mr!LPn't=,.>,  ho»rH  nf  fu"^*  »' liability  owned  or  incurred  in 

infonnation  which  would  be  required  .J^l  on  ^h./h^Tn  rfrf^nn,^,^.  S"  ^°fZ'  °'  '^^""."«^^  or  reasonably 

^  trade  on  which  section  4(c)  contract  Ukely  to  be  owned  or  incurred  in  the 

— ,    .,           .     ,        ....  market  transactions  are  permitted  to  be  conduct  of  its  business; 

independently  owned  and  operated  and  IS  not               »,„^„^  „,.^ .  .„  .u,,       _.    u   ii  u  v.u.  v^uv-i  v/i  na  uuain^^M. 

dominant  in  its  field  *  •  -5  U.S.C  601(4).  The  ^^°^°  pursuant  to  this  part  shall  be  (vii)  An  employee  benefit  plan  subiect 

RFA  does  not  incorporate  the  size  standards  of  the  deemed  for  such  purposes  to  be  a  to  the  Employee  Retirement  Income 

Small  Business  Administration  ( "SBA")  for  small  contract  market  within  the  meaning  of  Security  Act  of  1974  or  a  foreign  person 

organizations.  Agencies  are  expressly  authorized  to  the  Act  and.  with  respect  to  Section  4(c)  perfortning  a  similar  role  or  function 

establish  their  own  definition  of  small  organization.  „„„»,„„.  ^„.i,->«  . „--^-            u   ii  u  ■»              l  .     r                      . 

jj                                                  *  contract  market  transactions,  shall  subject  as  such  to  foreign  regulation 

«47  FR  18618  (April  30, 1982).  Comply  vtnth  and  be  subject  to  all  of  the  with  total  assets  exceeding  $5,000,000 

"id  at  18619.  provisions  of  the  Act  and  the  and  whose  investment  decisions  are 

»*W.  Commission's  regulations  applicable  to  made  by  a  bank,  trust  company. 

»/d.  at  18620.  a  contract  market  other  than  those  insurance  company,  investment  adviser 
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subject  to  regulation  under  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l,  et  seq.),  or  a  commodity 
trading  advisor  subject  to  regulation 
under  the  Act; 

(viii)  Any  governmental  entity 
(including, the  United  States,  any  state, 
or  any  foreign  government)  or  political 
subdivision  thereof,  or  any 
multinational  or  supranational  entity  or 
any  instrumentality,  agency,  or 
department  of  any  of  the  foregoing; 

(ix)  A  broker-dealer  subject  to 
regulation  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a,  et 
seq.]  or  a  foreign  person  performing  a 
similar  role  or  function  subject  as  such 
to  foreign  regulation,  acting  on  its  ovirn 
behalf:  Provided,  however,  that  if  such 
broker-dealer  is  a  natural  person  or 
proprietorship,  the  broker-dealer  must 
also  meet  the  requirements  of  paragraph 
(c)(2)  (vi)  or  (xi)  of  this  section; 

(x)  A  futures  commission  merchant, 
floor  broker,  or  floor  trader  subject  to 
regulation  under  the  Act  or  a  foreign 
person  performing  a  similar  role  or 
function  subject  as  such  to  foreign 
regulation;  or 

(xi)  Any  natural  person  with  total     • 
assets  exceeding  at  least  $10,000,000. 

(3)  Section  4(c)  contract  market  - 
trading  rules  means: 

Contract  market  rules  prescribing 
trading  procedures  applicable  only  to  . 
section  4(c)  contract  market 
transactions. 

(4)  Terms  and  conditions  has  the 
same  meaning  as  in  §  1.41(a)(2)  of  this 
chapter. 

S  36.2   Trading  of  section  4(c)  contract 
market  transactions. 

A  section  4(c)  contract  market 
transaction  may  be  traded  pursuant  to 
the  provisions  of  this  part  provided  the 
following  conditions  are  met: 

(a)  The  section  4(c)  market 
transaction: 

(1)  Provides  that  settlement  or 
delivery  shall  be  in  cash  (at  a  cash 
settlement  price  that  reflects  the  cash 
market  for  the  underlying  commodity 
and  is  based  on  a  price  series  that  is 
reliable,  publicly  available,  and  timely) 
or  by  means  other  than  the  transfer  or 
receipt  of  any  commodity,  except  a 
major  foreign  ciurency;  provided 
however,  that  the  terms  and  conditions 
of  such  transaction  are  in  conformity 
with  the  underlying  cash  market  (or,  in 
the  absence  of  conformity,  are  necessary 
or  appropriate)  and  that  trading  is  not 
readily  susceptible  to  price 
manipulation,  nor  to  causing  or  being 
used  in  the  manipulation  of  the  price  of 
any  underlying  commodity; 


(2  Is  cleared  through  a  clearing 
orgs  lization  subject  to  Commission 
-ove]  sight; 

(3  Except  with  respect  to  a  broad- 
base  d  index,  does  not  involve  any,  or 
the  )riceof  any,  wheat,  cotton,  rice, 
con  ,  oats,  barley,  rye,  flaxseed,  grain 
sor^ums,  millfeed,  butter,  eggs,  onions, 
solanum  tuberous  (Irish  potatoes),  wool, 
woo  tops,  fats  and  oils  (including  lard, 
talk  w,  cottonseed  oil,  peanut  oil, 
soyl  ean  oil,  and  all  other  fats  and  oils), 
cotti  inseed  meal,  cottonseed,  peanuts,  ~ 
soyl  eans,  soybean  meal,  livestock, 
live)  tock  products,  or  frozen 
con(  entrated  orange  juice; 

(4  Does  not  involve  any  commodity 
futu  Bs  contract  or  commodity  option 
for  \  rhich  any  board  of  trade  has  been 
desi  >nated  by  the  Commission  as  a 
coni  ract  market  prior  to  its  application 
to  tr  ide  as  a  section  4(c)  contract  market 
tran  ;action,  unless  it  can  reasonably  be 
dist  nguished  from  any  such  futures 
conI  ract  or  commodity  option  based  on 
its  h  edging  function  and/or  pricing 
basi  i;  provided  however,  that  (i)  the 
five  and  ten-year  interest  rate  swaps 
futu  "es  contracts,  the  Rolling  Spot 
Con  racts  in  foreign  currency,  and 
fore  gn  currency  forward  futures 
conI  racts  and  options  thereon  may  be 
trad  id  as  section  4(c)  contract  market 
tran  .actions,  and  (ii)  a  flexible 
com  modity  option  may  be  listed  as  a 
sect  on  4(c)  contract  market  transaction 
prio  ■  to  listing  such  option  for  trading 
othe  rwise;  and 

(5  Does  not  involve  any  contracts  of 
sale  (or  options  on  such  contracts) 
subj  xt  to  the  provisions  of  Section 
2(a)  1)(B)  of  the  Act,  including  contracts 
for  i  iture  delivery  of  a  group  or  index 
of  s«  curities  (or  any  interest  therein  or 
bas€  d  upon  the  value  thereof). 

(h  The  contract  market  on  which  the 
sect  on  4(c)  contract  market  transaction 
is  tr  ided  or  executed  complies  with  the 
proi  isions  of  this  part. 

§  36. )    Section  4(c)  contract  martcet  trading 
rulei. 

(a  A  board  of  trade  may,  subject  to 
the  erms  and  conditions  stated  herein, 
subi  nit  for  Commission  approval, 
sect  on  4(c)  contract  market  trading 
rule  5  to  permit  an  on-floor  and/or  off- 
floo '  trading  procedure  for  section  4(c) 
con'  ract  market  transactions  that  do  not 
sati!  fy  all  of  the  requirements  of 
§§  1  38(a),  1.39, 155.2, 155.3,  and  155.4 
of  tAis  chapter. 

(m  Section  4(c)  contract  market 
trad  ing  rules  submitted  pursuant  to  this 
sect  on  must  provide  for  the  following: 

(1 )  Record  maintenance  and  retention 
in  a  :cordance  with§1.31of  this 
cha  Iter; 


(2)  An  audit  trail  that  meets  the 
requirements  of  §  1.35(e).  (g),  and  (i) 
[trade  register,  trade  timing,  and 
contract  market  oversight]  and  1.38(b)  of 
this  chapter  (identification  of  certain 
transactions],  and  that  otherwise 
complies  with  the  provisions  of  §  1.35  of 
this  chapter  to  the  extent  applicable; 

(3)  Compliance  with  §§  155.2, 155.3, 
and  155.4  of  this  chapter  (trading 
standards  for  floor  brokers,  futures 
commission  merchants,  and  introducing 
brokers]  to  the  extent  applicable; 

(4)  The  immediate  post-execution 
report  of  each  purchase  and  each  sale 
transaction  to  and  dissemination  on  the 
relevant  market  floor,  trading  screen, 
and/or  vendor  service  through  the  board 
of  trade's  market  quotation  system  of  the 
price,  quantity,  and  contract  traded 
pursuant  to  this  section; 

(5)  The  report  to  clearing,  and 
clearing,  of  transactions  concluded 
pursuant  to  this  section  on  the  same 
schedule  as  trades  subject  to  §§  1.38  and 
1.39  of  this  chapter  and,  otherwise,  the 
immediate  report  to  clearing;  and 

(c)  Any  rules  submitted  pursuant  to 
this  section  must  describe  the  maimer  in 
which  such  rules  or  contract  market 
procedures  and  systems  will  assure 
compliance  with  the  provisions  of 
Sections  4b  and  4c(a)  of  the  Act 
prohibiting  false  reports,  frontrunning, 
misuse  of  information,  fictitious  sales, 
wash  sales,  and  abuse  of  aistomer 
orders. 

(d)  A  board  of  trade  seeking  approval 
of  a  section  4(c)  contract  market  trading 
rule  shall  furnish  one  copy  of  the 
information  set  forth  in  paragraph  (b)  of 
this  section  to  the  Commission  at  its 
Washington,  D.C.  headquarters.  One 
copy  shall  also  be  transmitted  by  the 
board  of  trade  to  the  regional  office  of 
the  Commission  having  local 
jurisdiction  over  the  board  of  trade. 
Each  submission  shall  be  labeled  as 
being  submitted  pursuant  to  this 
section. 

(e)  Rules  submitted  by  a  contract 
market  pursuant  to  this  section  shall 
become  effective  ten  days  after  receipt 
of  the  submission  (or  such  earlier  time 
as  may  be  determined  by  the 
Commission  or  its  delegee)  unless, 
within  the  ten-day  period,  the 
Commission  or  its  delegee  notifies  the 
board  of  trade  in  writing  that  the 
submission  does  not  meet  the 
conditions  of  this  section.  Upon  such 
notification  by  the  Commission  or  its 
delegee,  the  submission  will  be  subject 
to  the  usual  procedures  for  rule 
approval  under  Section  5a(a)(12)(A)  of 
the  Act  and  §  1.41(b)  of  this  chapter. 

(f)  Once  trading  in  a  section  4(c) 
contract  market  transaction  has 
commenced,  any  modification  to  any 
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approved  section  4(c)  contract  market 
trading  rule  must  be  submitted  to  the 
Commission  for  review  pursuant  to  the 
standards  and  procedures  for  section 
4(c)  contract  market  trading  rules  set 
forth  in  this  section. 

(g)  Trades  entered  into  in  compliance 
with  the  section  4(c)  contract  market 
trading  rules  in  effect  shall  not  be  in 
violation  of  Sections  4b(a)(iv),  4b(b)  or 
4c(a)  of  the  Act  based  solely  on  having 
been  executed  noncompetitively. 
Failure  to  comply  with  such  contract 
market  rules  shall  render  the  conduct 
involved  subject  to  Commission  action 
for  noncompetitive  trading  under 
Sections  4b  and  4c(a)  of  the  Act  and 
§§  1.38, 1.39,  and,  if  applicable. 
§§  155.2, 155.3,  and  155.4  of  this 
chapter  in  addition  to  any  other 
applicable  provisions  of  the  Act  and 
rules  of  this  chapter. 

4  36.4    Listing  of  section  4(c)  contract 
market  transactions. 

(a)  A  board  of  trade  which  has  been 
initially  designated  as  a  contract  market 
and  has  otherwise  met  the  requirements 
of  Sections  5  and  5a  of  the  Act  (other 
than  Section  5a(a)(12)(A))  seeking  to 
permit  trading  in  a  section  4(c)  contract 
market  transaction  shall  furnish  to  the 
Commission  at  least  ten  days  prior  to  its 
proposed  effective  date,  the  rules  setting 
forth  the  terms  and  conditions  of  the 
proposed  section  4(c)  contract  market 
transaction. 

(b)  The  board  of  trade  shall  furnish 
one  copy  of  the  information  set  forth  in 
paragraph  (a)  of  this  section  to  the 
Conunission  at  its  Washington,  D.C. 
headquiulers.  One  copy  shall  also  be 
transmitted  by  the  board  of  trade  to  the 
regional  office  of  the  Commission 
having  local  jurisdiction  over  the  board 
of  trade.  Each  submission  shall  be 
labeled  as  being  submitted  pursuant  to 
this  Part. 

(c)  A  board  of  trade  which  has  been 
initially  designated  as  a  contract  market 
and  has  otherwise  met  the  requirements 
of  Sections  5  and  5a  of  the  Act  (other 
than  Section  5a(a)(12)(A))  and  which 
meets  the  requirements  of  §  36.2  of  this 
part  shall  be  deemed  to  be  designated  as 
a  contract  market  in  section  4(c) 
contract  market  transactions,  the  rules 
submitted  shall  be  deemed  to  be 
approved,  and  section  4(c)  contract 
market  transactions  may  be  traded  or 
executed  thereon  ten  days  after  receipt 
of  the  submission  piu^uant  to  this 
section  imless,  within  the  ten-day 
period,  the  Commission  or  its  delegee 
notifies  the  board  of  trade  in  writing 
that  the  proposed  transactions  do  not 
meet  the  requirements  of  §  36.2  of  this 
part.  Upon  such  notification  by  the 
Commission  or  its  delegee,  the 


submission  will  be  subject  to  the  usual 
procedures  for  rule  approval  under 
Section  5a(a)(12)(A)  of  the  Act  and 
§  1.41(b)  of  this  chapter. 

(d)  Any  modification  to  the  rules 
setting  forth  the  terms  and  conditions  of 
a  section  4(c)  contract  market 
transaction  shall  be  submitted  to  the 
Commission  pursuant  to  the  procedure 
set  forth  in  this  section. 

§36.5    Reportir»g  requirements. 

(a)  The  reporting  requirements  set 
forth  in  this  section  shall  govern  section 
4(c)  market  transactions  in  Heu  of  the 
requirements  of  parts  16, 17,  18,  and  19 
of  this  chapter. 

(b)  The  provisions  of  §  15.05  and  part 
21  of  this  chapter  shall  apply  to  section 
4(c)  contract  market  transactions  as 
though  they  were  set  forth  herein  and 
included  specific  references  to  eligible 
participants. 

(c)  Reports  by  contract  markets  to  the 
Commission.  Each  contract  market  shall 
submit  to  the  Commission  in 
accordance  with  paragraph  (d)  of  this 
section  the  following  information  with 
respect  to  section  4(c)  market 
transactions  by  commodity  or  type  of 
contract  as  specified  by  the 
Commission: 

(1)  For  each  commodity  or  type  of 
contract, 

(i)  The  total  gross  open  contracts  at 
the  end  of  the  day  covered  by  the  report, 

(ii)  Total  transactions,  by  type  of 
transaction,  as  specified  by  the 
Commission,  which  occurred  during  the 
dav  covered  by  the  report,  and 

(iii)  Prices,  as  speciued  by  the 
Commission. 

(2)  For  each  clearing  member  by 
proDrietary  and  customer  account, 

(i)  The  total  of  all  long  open  contracts 
and  the  total  of  all  short  open  contracts 
carried  at  the  end  of  the  day  covered  by 
the  report,  and 

(ii)  The  quantity  of  contracts 
transacted  during  the  day  covered  by 
the  report,  by  type  of  transaction,  as 
specified  by  the  Commission. 

(3)  Large  trader  reports. 

(i)  Reportable  positions.  Reportable 
long  and  short  positions  of  traders  as 
defined  by  contract  market  rules  and 
approved  by  the  Commission,  separately 
for  each  futures  commission  merchant 
or  member  of  the  contract  market. 

(ii)  Identification  information.  For 
each  reportable  position,  the 
information  specified  in  §  17.01(b)(1) 
through  (b)(8)  of  this  chapter. 

(d)  Form  and  manner  of  reporting; 
time  and  place  of  filing  reports.  Unless 
otherwise  approved  by  the  Commission 
or  its  designee,  each  contract  market 
operating  pursuant  to  this  part  shall 
submit  the  information  required  by 
paragraph  (c)  of  this  section  as  follows: 


(1)  Using  a  format  and  coding 
structure  approved  in  writing  by  the 
Commission  or  its  designee  on 
compatible  data  processing  media  as 
defined  in  part  15  of  this  chapter; 

(2)  The  information  contained  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  must  be  filed  daily  when  the 
data  are  first  available,  but  not  later  than 
3:00  p.m.  on  the  business  day  following 
the  day  to  which  the  information 
pertains.  The  information  contained  in 
paragraph  (c)(3)  must  be  filed  on  call  by 
the  Conunission  or  its  designee,  at  such 
times  as  specified  in  the  call. 

(3)  Except  for  dial-up  transmissions, 
at  the  regional  office  of  the  Commission 
having  local  jurisdiction  with  respect  to 
such  contract  market. 

(e)  Reports  by  contract  markets  to  the 
public.  Each  contract  market  operating 
pursuant  to  this  part  shall  publish  for 
each  business  day  the  following 
information  for  section  4(c)  contract 
market  transactions  by  commodity  or 
type  of  contract  as  specified  by  the 
Commission: 

(1)  The  total  gross  open  contracts; 

(2)  The  total  number  of  transactions 
by  transaction  type  as  specified  by  the 
Commission;  and 

(3)  Prices,  as  specified  by  the 
Commission. 

(f)  Reports  and  maintenance  of  books 
and  records  by  traders.  Every  trader 
who  owns,  holds,  or  controls,  or  has 
held,  owned,  or  controlled  a  reportable    ' 
position,  as  defined  by  contract  market 
rules,  in  contracts  traded  as  section  4(c) 
market  transactions  shall: 

(1)  Keep  books  and  records  showing 
all  details  concerning  all  positions  and 
transactions  with  respect  to  section  4(c) 
market  transactions,  all  positions  and 
transactions  in  any  options  traded 
thereon,  and  all  positions  and 
transactions  in  the  underlying 
commodity,  its  products,  and  by- 
products and,  in  addition,  commercial 
activities  that  the  trader  hedges  in  the 
underlying  commodity,  and  shall  upon 
request  furnish  to  the  Commission  or 
the  U.S.  Department  of  Justice  any 
pertinent  information  concerning  such 
positions,  transactions,  or  activities. 

(2)  File  within  one  business  day  after 
a  special  call  upon  such  trader  by  the 
Commission  or  its  designee  the 
follou'ing: 

(i)  Reports  showing  positions  and 
transactions  on  such  contract  markets 
for  the  period  of  time  that  the  trader 
held  or  controlled  a  reportable  position, 
and  in  a  form  and  manner  as  instructed 
in  the  call;  and 

(ii)  The  information  specified  in 
§  18.04  of  this  chapter  as  though  it 
pertains  to  section  4(c)  market 
transactions. 


§  36.6  Special  procedures  relating  to 
temporary  licensing,  registration,  and 
listing  of  principals. 

Notwithstanding  any  other  provision 
of  law,  any  person  associated  with  a 
futures  commission  merchant  or  an 
introducing  broker  shall  be  granted  a 
temporary  license  to  act  in  the  capacity 
of  an  associated  person  of  such  sponsor 
or  listed  as  a  principal  of  such  futures 
commission  merchant  or  introducing 
broker  if  such  person  certifies  that  he  is 
licensed,  or  otherwise  authorized  to  do 
business  and  in  good  stfuidlng  with 
another  federal  financial  regulatory 
authority,  or  a  foreign  financial 
regulatory  authority  with  which  the 
Commission  has  comparability 
arrangements  under  part  30  of  this 
chapter,  is  not  subject  to  a  statutory 
disquahfication  from  registration  under 
Section  8a(2)  of  the  Act  and  restricts  his 
activities  to  section  4(c)  market 
transactions,  and  if  such  person  and  his 
sponsor  comply  with  special  temporary 
license,  registration,  or  principal  listing 
procedures  applicable  to  persons 
involved  solely  with  such  transactions 
that  have  been  adopted  by  the  National 
Futures  Association  and  approved  by . 
the  Commission. 

§36.7    Risk  disclosure. 

(a)  A  futures  commission  merchant  or, 
in  the  case  of  an  introduced  account,  an 
introducing  broker,  may  open  an 
account  for  a  customer  with  respect  to 
an  instrument  governed  by  this  part 
without  furnishing  such  customer  the 
disclosure  statements  required  under 
§§1.55. 1.65.  33.7,  and  190.10  of  this 
chapter:  Provfded,  however,  that  the 
futures  commission  merchant  or,  in  the 
case  of  an  introduced  account,  the 
introducing  broker,  does  furnish  the 
customer,  prior  to  the  customer's  entry 
into  the  first  section  4(c)  contract  market 
transaction  with  respect  to  a  particular 
instrument,  with  disclosure  appropriate 
to  the  particular  instrument  and  the 
customer. 

(b)  This  section  does  not  relieve  a 
futures  commission  merchant  or 
introducing  broker  from  any  other 
disclosure  obligation  it  may  have  under  * 
applicable  law. 

§  36.8    Suspension  or  revocation  of  section 
4(c)  contract  marVet  transaction  exemption. 

The  Commission  may,  after  notice 
and  opportunity  for  a  hearing,  suspend 
or  revoke  the  exemption  of  any  section 
4(c)  contract  market  transaction  if  the 
Commission  determines  that  the 
exemption  is  no  longer  consistent  with 
the  public  interest  and  the  purposes  of 
the  Act. 


§ :  6.9    Fraud  and  manipulation  In 
corneclkMi  with  section  4<c)  contract 
ntirket  transactions. 

a)  Fraud.  The  requirements  of 
se  ;tions  4b(a)  and  4o  of  the  Act  and 
§ ;  3.10  of  this  chapter  shall  apply  to 
se  :tion  4(c)  contract  market 

tre  nsactions.  In  addition,  it  shall  be 
ur  lawful  for  any  person,  directly  or 
in  lirectly,  in  or  in  connection  with  an 
of  er  to  enter  into,  the  entry  into,  the 
CO  ifirmation  of  the  execution  of,  or  the 
mi  intenance  of  any  transaction  entered 
in  0  pursuant  to  this  part — 

1)  To  cheat  or  defraud  or  attempt  to 
ch  jat  or  defraud  any  other  person; 

2)  To  make  or  cause  to  be  made  to 
an  /  other  person  any  false  report  or 

sta  tement  thereof  or  cause  to  be  entered 
foi  any  person  any  false  record  thereof; 

3)  To  deceive  or  attempt  to  deceive 
an  /  other  person  by  any  means 

wl  atsoever. 

b)  Manipulation.  The  requirements  of 
se(  tions  6(c),  6(d),  and  9(a)  of  the  Act 
an  1  §  33.9(d)  of  this  chapter  shall  apply 
to  action  4(c)  contract  market 

tra  isactions. 

^sued  in  Washington,  D.C.  on  October  24. 
.  by  the  Commission. 
A.  Webb. 

of  the  Commission. 
Doc.  94-26726  Filed  10-27-94;  8:45  am) 
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Eh  VIRONMErfTAL  PROTECTION 
AC  ENCY 

40  CFR  Part  63 
lAI  -FRL.«09*-31 
Rir  206(>-AC19 

Na  ional  Emission  Standards  for 
Ha  lardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Nepotiated  Regulation  for  Equipment 
Leiks 

AG  ;ncy:  Environmental  Protection 
Ag  mcy  (EPA). 

AC  ION:  Proposed  compliance  extension 
ani   proposed  changes  to  subpart  H. 


SUI  IMARY:  Elsewhere  in  today's  Federal 
Re  ;ister,  the  EPA  is  announcing  a  3- 
mc  nth  stay  and  reconsideration  of 
cei  [ain  portions  of  the  "National 
En  ission  Standards  for  Hazardous  Air 
Po  lutants  from  the  Synthetic  Organic 
Ch  imical  Manufacturing  Industry  and* 
Ot  ler  Processes  Subject  to  the 
Ne  jotiated  Regulation  for  Equipment 
Lei  ks"  (collectively  known  as  the 
"hi  izardous  organic  NESHAP"  or  the 


"HON").  The  EPA  is  issuing  the  stay 
pursuant  to  Clean  Air  Act  section 
307(d)(7)(B),  42  U.S.C.  7606(d)(7)(B). 
Which  provides  the  Administrator 
authority  to  stay  the  e^ectiveness  of  a 
rule  during  reconsideration. 

This  action  is  a  proposal  to  extend  the 
compUance  date  for  certain  compressors 
and  for  surge  control  vessels  and 
bottoms  receivers  to  allow  the  time 
necessary  for  installation  of  controls. 
Changes  are  also  being  proposed  to  the 
applicability  of  control  requirements  for 
surge  control  vessels  and  bottoms 
receivers.  This  action  also  proposes  a 
temporary  extension  of  the  applicable 
compliance  dates  beyond  the  3  months 
of  the  stay,  but  only  as  necessary  to 
complete  reconsideration  (including 
appropriate  regulatory  action)  of  the 
rule  in  question. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  November  28. 
1994,  imless  a  hearing  is  requested  by 
November  7, 1994.  If  a  hearing  is 
requested,  written  comments  must  be 
received  by  December  12, 1994. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  the  EPA  no 
later  than  November  7, 1994.  If  a 
hearing  is  held,  it  will  take  place  on 
November  14,  1994,  beginning  at  10.00 
a.m. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-90-20  (see 
docket  section  below),  room  M-1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  D.C. 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Mrs.  Kim  Teal,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  N.C.  27711, 
telephone  (919)  541-5580. 

Docket.  Dockets  No.  A-90-20  and  A- 
89-10,  containing  the  supporting 
information  for  the  original  NESHAP 
and  this  action,  are  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center. 
Waterside  Mall,  room  M-1500,  first 
floor,  401  M  Street  SW,  Washington,  DC 
20460.  or  by  calling  (202)  260-7548  or 
260-7549.  A  reasonable  fee  may  be 
charged  for  copyi  ng. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park.  North  Carolina  27711, 
telephone  number  (919)  541-5254. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  22, 1994  (59  PR  19402),  and 
June  6, 1994  (59  FR  29196),  the  EPA 
promulgated  in  the  Federal  Register 
national  emission  standards  for 
hazardous  air  pollutants  ("NESHAP") 
for  the  synthetic  organic  chemical 
manufacturing  industry  (SOCMI),  and 
for  several  other  processes  subject  to  the 
equipment  leaks  portion  of  the  rule. 
These  regulations  were  promulgated  as 
subparts  F,  G,  H,  and  I  in  40  CFR  part 
63,  and  are  commonly  referred  to  as  the 
hazardous  organic  NESHAP,  or  the 
Hon.  The  final  rule  required  existing 
sources  to  comply  with  subpart  H 
beginning  October  24, 1994  for  some 
groups  of  SOCMI  processes  and  for 
processes  subject  to  subpart  I.  These 
compliance  dates  were  the  same  as  the 
proposed  compliance  dates  and  were 
consistent  with  the  agreement  on  the 
negotiated  rule  for  equipment  leaks.  The 
final  rule  required  existing  sources  to 
comply  with  subpart  G  no  later  than 
April  22, 1997. 

Public  comments  on  the  proposed 
rule  included  a  substantial  number  of 
requests  for  a  compHance  schedule  for 
subpart  H  similar  to  the  3-year  schedule 
provided  under  subpart  G.  Several 
commenters  argued  that  the  6-to- 18- 
month  compliance  period  in  proposed 
subpart  H  did  not  take  into 
consideration  the  implementation 
problems  that  could  arise  during 
installation  of  required  equipment.  A 
few  commenters  thought  that  proposed 
subpart  H  did  not  permit  applications 
for  compliance  extensions.  The  EPA  did 
not  revise  the  compliance  schedule  as 
requested  because  the  commenters  did 
not  provide  any  information  that  would 
justify  establishing  a  source-category- 
wide  compliance  schedule  similar  to 
that  provided  in  subpart  G.  Due  to  the 
lack  of  detailed  information  on 
equipment  changes  and  installation 
schedules,  the  EPA  thought  that  case- 
by-case  compliance  extensions  would 
be  sufficient  to  address  any 
implementation  problems  that  might 
arise.  In  issuing  Uie  final  rule,  the  EPA 
added  a  provision,  §  63.182(a)(6),  to 
clarify  that  individual  extensions  of 
compliance  may  be  requested  for 
installation  of  equipment  required  by 
subpart  H. 


The  second  major  area  of  public 
comment  concerned  the  proposed 
definition  of  product  acciunulator  vessel 
and  its  overlap  with  the  definitions  for 
process  vents  and  storage  vessels.  Major 
concerns  expressed  included:  (1)  The 
proposed  definition  did  not  distinguish 
between  product  accumulator  vessels 
and  process  vents,  storage  vessels  or 
other  in-process  vessels;  (2)  multiple 
standards  (process  vents  under  subpart 
G  and  equipment  leaks  under  subpart  H) 
would  apply  to  the  same  vent;  and  (3) 
product  accumulator  vessels,  which  are 
point  sources,  would  be  regulated  under 
provisions  that  were  intended  for 
fugitive  emissions  (i.e.,  equipment 
leaks).  These  commenters  suggested 
eliminating  the  inconsistencies  by:  (1) 
Deleting  the  subpart  H  requirements  for 
product  accumulator  vessels  and 
regulating  them  as  process  vents  or 
storage  vessels  under  subpart  G;  or  (2) 
allowing  sources  to  select  whether  to 
comply  with  the  requirements  of 
subpart  G  or  subpart  H.  Several 
commenters  representing  the  non- 
SOCMI  processes  subject  to  subpart  H 
also  suggested  deleting  requirements  for 
product  acciunulator  vessels  for  those 
processes  from  subpart  H.  A  fe^  of 
these  commenters  thought  that  the  EPA 
had  added  these  provisions  to  the 
negotiated  rule  after  the  conclusion  of 
the  negotiations.  The  commenters 
preferred  regulating  such  vessels  under 
future  MACT  standards  for  the 
appropriate  source  category. 

As  Described  in  the  April  22, 1994 
Federal  Register  (59  FR  19440),  the  EPA 
concluded  that,  of  the  equipment 
included  in  the  definition  of  "product 
accumulator  vessels,"  only  surge  control 
vessels  and  bottoms  receivers  were 
outside  the  scope  of  process  vents, 
storage  vessels,  and  wastewater. 
Therefore,  the  term  "product 
accumulator  vessel"  was  removed  from 
subpart  H,  and  replaced  with  "siuge 
control  vessels  and  bottoms  receivers." 
This  change  was  intended  to  clarify  the 
apphcabiUty  of  the  rules  and  was  not  a 
change  in  the  substance  or  effect  of  the 
negotiated  rule. 

Since  the  final  rule  was  issued,  it  has 
become  apparent  that  compliance  with 
the  provisions  of  §  63.164  and  §  63.170 
involves  more  equipment  modifications 
and  changes  than  originally  believed. 
Additionally,  the  EPA  has  determined 
that  an  administrative  process  needs  to 
be  added  to  subparts  F  and  I  to  establish 
these  case-by-case  compliance 
extensions.  A  petition  for 
reconsideration  has  been  submitted  to 
the  EPA  requesting  reconsideration  of 
the  compliance  dates  for  compressors, 
§  63.164,  and  for  surge  control  vessels 
and  bottoms  receivers,  §63.170. 


n.  Summary  of  and  Rationale  for 
Proposed  Revisions 

The  purpose  of  this  proposal  is  to 
revise  the  compliance  dates  for 
compressors  and  for  surge  control 
vessels  and  bottoms  receivers  to  provide 
sufficient  time  to  make  the  equipment 
changes  necessary  for  compliance  with 
the  provisions  of  §63.164  and  §63.170. 
It  is  proposed  to  add  new  paragraphs 
§63.100  (k)(4)  through  (k)(7)  and 
§  63.103(g)  to  subftart  F  to  revise  the 
compliance  dates  for  existing  sources 
and  to  document  the  use  of  ^e 
compliance  extensions.  Similar  changes 
are  also  being  proposed  for  subpart  I,  as 
new  paragraphs  §  63.190  (e)(3)  through 
(e)(5).  This  action  also  proposes  a 
revised  §  63.170  to  address  issues  that 
have  arisen  over  technical  feasibility  of 
these  control  provisions  and  confusion 
over  the  distinction  between  surge 
control  vessels,  on  the  one  hand,  and 
process  vents  or  storage  vessels,  on  the 
other  hand.  This  action  also  proposes  to 
add  paragraph  (k)(8)  to  §63.100  and 
paragraph  (h)  to  §  63.103  providing  a 
comphance  extension  for  processes  that 
plan  to  eliminate  the  use  of  or 
production  of  HAP. 

A.  Surge  Control  Vessels  and  Bottoms 
Receivers 

1.  Compliance  Schedule 

Compliance  with  the  provisions  of 
§  63.170  requires  that  the  surge  control 
vessel  or  bottoms  receiver  be  routed  to 
the  process  or  to  a  control  device.  Since 
the  rule  was  issued,  the  EPA  has 
received  numerous  inquiries  regarding 
the  feasibility  of  complying  in  the 
specified  compliance  period  given  the 
nature  of  the  process  changes  required 
for  either  of  the  compliance  options. 
Based  on  this  information  and  review  of 
the  rulemaking  record,  the  EPA  has 
concluded  that  the  nature  of  the 
equipment  changes  required  is  similar 
to  the  changes  required  for  compliance 
with  the  provisions  for  process  vents, 
storage  vessels,  etc.  subject  to  subpart  G. 
The  scope  of  the  equipment  changes  is. 
thus,  more  complex  than  was  originally 
envisioned  when  the  6-month 
compliance  date  was  selected. 

The  new  information  that  the  EPA  has 
received  demonstrates  that  at  many 
facilities  major  equipment  modifications 
or  replacements  are  necessary  in  order 
to  comply  with  the  standard.  The 
process  changes  involved  include 
rerouting  of  a  vent  stream  to  a  control 
device  or  to  the  process;  replacement  of 
a  surge  control  vessel  operated  at 
atmospheric  pressure  with  another  that 
can  be  operated  at  a  pressure  greater 
than  atmospheric;  replacement,  removal 
or  addition  of  other  equipment;  and 
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process  redesign.  Such  process  changes 
take  more  than  a  few  months  to  effect, 
especially  considering  planning, 
approval  of  permits,  and  in  some  cases 
approval  by  the  Food  and  Drug 
Administration  or  other  government 
entities.  All  these  changes  require  the 
same  degree  of  engineering  design  and 
evaluation  that  the  controls  required  for 
process  vents  and  storage  vessels 
require.  Furthermore,  from  the  range  of 
situations  reported,  it  appears  that  the 
need  for  additional  time  to  implement 
the  required  equipment  changes  is  not 
limited  to  specific  processes  or  kinds  of 
equipment. 

In  light  of  new  information  received 
since  publication  of  the  final  rule,  the 
EPA  has  concluded  that  the  compliance 
date  for  surge  control  vessels  and 
bottoms  receivers  should  be  the  same  as 
that  for  process  vents  and  other 
equipment  subject  to  subpart  C,  i  e., 
April  22, 1997.  Due  to  the  widespread 
need  for  the  additional  time  to  design, 
purchase,  install,  and  permit  new 
equipment,  the  EPA  proposes  to  revise 
the  comphance  date  to  April  22. 1997 
for  ail  sources  subject  to  the  provisions 
of  §63.170.  This  proposed  language  is 
presented  in  §63.100(k)(7)  of  subpart  F 
and  §  63.190(e)(6)  of  subpart  I. 

2.  Revisions  to  §63.170 

In  addition  to  the  concern  with  the 
achievability  of  the  compliance  dates, 
the  EPA  has  received  numerous 
inquiries  regarding  the  definition  of 
surge  control  vessels  and  tte  distinction 
between  surge  control  vessels  (aiid 
bottoms  receivers)  and  storage  vessels. 
The  EPA  has  concluded  from  these 
discussions  that  this  confusion  is 
partially  attributable  to  the  fact  that  the 
present  definition  for  surge  control 
vessel  is  too  broad  and  implies  that  any 
vessel  that  is  not  a  storage  vessel,  e.g.. 
knockout  pot.  is  a  surge  control  vessel. 
A  revised  definition  for  "surge  control 
vessel"  is  being  proposed  to  clarify  that 
the  term  is  limited  to  vessels  that  are 
within  the  process  unit  to  provide  in- 
process  storage,  mixing  or  management 
of  flow  rates  or  volumes  to  assist  in 
production  of  a  product. 

Even  with  this  revised  definition,  the 
EPA  recognizes  that  considerable 
overlap  will  remain  between  vessels 
used  for  storage  of  materials,  storage 
vessels,  and  equipment  that  meets  the 
definition  of  surge  control  vessels  or 
bottoms  receivers.  This  is  expected 
because  the  equipment  is  frequently 
indistinguishable  in  terms  of  structure, 
size,  materials  of  construction,  and 
materials  stored.  In  many  cases,  these    « 
items  of  equipment  may  be 
distinguished  only  after  reviewing 
process  diagrams  to  determine  whether 


the  chemicals  in  the  vessel  will  undergo 

furt  ler  processing  steps  at  the  chemical 

maj  lufacturing  process  unit.  The  EPA  is 

aw!  re  that  in  some  cases  surge  control 

ves  els  and  other  unit  operations  have 

bee  1  regulated  as  storage  vessels 

alth  ough  the  function  of  the  particular 

vesi  els.  was  not  for  storage  of  feed 

mat  srials  or  product.  This  classification 

pro  )ably  occurred  because  the 

equ  pment  is  physically 

ind  stinguishable  from  other  containers 

use  1  for  storage. 

T  3  minimize  the  confusion  over 
app  ropriate  categorization  of 
equ  pment.  the  EPA  believes  it  would 
be  I  lost  appropriate  to  apply  the  same 
con  rol  criteria  to  surge  control  vessels 
anc  bottoms  receivers  that  are  applied 
to  s  oragc  vessels  in  subpart  G.  This 
app  roach  should  provide  a  workable 
soh  tion  to  the  problem  by  eliminating 
the  remaining  differences  between  the 
twc  categories  of  equipment  and  should 
avo  d  creating  unforeseen  problems.  An 
add  itional  consideration  in  this  decision 
was  that  this  approach  would  involve 
onl  '  minimal  changes  to  the  present 
text  of  the  rule.  Given  the  length  and 
con  plexity  of  the  HON  as  a  whole,  the 
EPi' .  thinks  such  a  change  would  be 
un<  erstood  more  readily  and  with  fewer 
imj  lementation  delays.  If  surge  control 
ves  els  and  bottoms  receivers  were 
adc  ressed  in  subpart  G;  substantial 
red  afting  would  be  required  throughout 
sub  Dart  G.  Therefore,  the  EPA 
con  iidered  this  alternative  to  have  a 
gre  ter  potential  for  creating  more  issues 
anc  confusion  than  if  the  problem  were 
adc  ressed  in  subpart  H. 

1  le  use  of  the  storage  vessel  control 
crit  iria  is  also  considered  appropriate 
for  he  following  reasons.  First,  it  would 
taki  considerable  time,  perhaps  as  much 
as  1  to  2  years,  to  gather  the  necessary 
inf(  rmation  emd  establish  separate 
cor  Lrol  requirements  for  surge  control 
ves  ;els  and  bottoms  receivers.  Second. 
inf(  rmation  presently  available  to  the 
EPi  t  indicates  that  surge  control  vessels 
anc  bottoms  receivers  have  been 
reg  dated  as  storage  vessels  in  a  number 
of  c  ases.  Third,  the  range  of  physical 
cha  racteristics  and  operating  conditions 
of  s  urge  control  vessels  and  bottoms 
reo  livers  appears  to  substantially 
ov€  rlap  that  of  storage  vessels.  Although 
the  EPA  does  not  have  quantitative  data 
on  he  characteristics  and  controls  of 
sur  56  control  vessels  and  bottoms 
rec  livers.  EPA  considers  the  storage 
ves  ;el  information  to  provide  the  best 
ava  liable  data  on  the  characteristics  of 
sur  ;e  control  vessels  and  bottoms 
rec  livers.  Therefore,  the  EPA  believes 
the  MACT  floor  analysis  and  selection 
of  t  le  standard  analysis  for  storage 


vessels  are  adequate  for  surge  control 
vessels  and  bottoms  receivers. 

B.  Compressors 

The  provisions  of  §  63.164  require  the 
use  of  mechanical  seals  equipped  with 
a  barrier-seal  system  and  controlled 
degassing  of  the  barrier  fluid  or 
enclosure  of  the  compressor  seal  area 
and  venting  of  emissions  through  a 
closed-vent  system  to  a  control  device. 
The  standard  also  allows  designation  of 
a  compressor  as  being,  subject  to  a  500 
ppm  performance  standard.  These 
provisions  are  consistent  with  the 
provisions  in  existing  equipment  leak 
standards  in  40  CFR  parts  60  and  61. 
Because  no  public  comments  were 
received  that  identified  categories  of 
compressors  or  types  of  changes  that 
justified  compliance  times  longer  than 
the  6  to  18  months  provided  in  the 
proposed  rule,  the  EPA  concluded  that 
case-by-case  extensions  would  be 
sufficient  to  address  any 
implementation  problems  that  might 
arise. 

Since  the  final  rule  was  issued,  the 
EPA  has  received  new  information  that 
indicates  it  is  infeasible  for  some 
sources  subject  to  the  October  24. 1994 
compliance  date  to  comply  with  the 
compressor  provisions  in  the  allotted  6- 
month  compliance  period.  In  the 
development  of  the  equipment  leak  rule, 
the  EPA  treated  control  of  compressors 
as  requiring  similar  lead  times  and 
control  measures  as  those  required  for 
control  of  pumps.  It  has  since  been 
determined  that  significant  differences 
exist  in  the  time  required  to  make  the 
necessary  equipment  changes  for 
compressors.  In  particular  for  some 
compressors,  compliance  with  the 
provisions  of  §  63. 164  requires 
replacement  of  an  existing  mechanical 
seal  system  or  identification  of  an 
alternative  barrier  fluid  system.  Because 
compressors  are  individually  designed 
for  each  process  and  for  the  expected 
range  of  operating  conditions  (pressure, 
temperature,  chemicals  in  the  process, 
etc.),  selection  of  replacement  seal  or 
barrier  fluid  systems  requires  case-by- 
case  engineering  evaluation  and 
equipment  specification.  Replacement 
of  a  seal  system  or  barrier  fluid  system 
for  a  compressor  could  involve 
significant  capital  outlay  and  always 
requires  careful  planning  and  evaluation 
to  ensure  continued  proper  operation  of 
the  compressor.  For  projects  of  this 
nature,  the  time  required  to  conduct  and 
complete  such  an  assessment,  write 
equipment  specifications,  bid  and 
purchase  the  equipment  is  roughly  1 
year.  Actual  installation  of  the 
replacement  seal  or  barrier  fluid  system 
reportedly  can  be  completed  within  1 
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week.  Thus,  the  EPA  believes  that  1  year 
is  the  minimum  feasible  period  for 
installation  of  required  equipment. 
Therefore,  the  EPA  is  proposing  to 
revise  the  compliance  date  for 
compressors  at  process  units  subject  to 
the  October  24, 1994  and  January  23, 
1995  compliance  dates  to  April  24, 
1995.  The  proposed  language  is 
presented  in  new  paragraph 
§  63.100(k)(4)  in  subpart  F  and 
§  63.190(e){3)  in  subpart  I. 

The  EPa  has  also  determined  that 
provisions  need  to  be  added  to  subparts 
F  and  I  to  provide  a  mechanism  for 
owTiers  or  operators  to  request  case-by- 
case  compliance  extensions  for  delays 
due  to  unavailability  of  parts.  Since 
replac:ement  seal  systems  and  barrier 
fluid  systems  are  designed  for  the 
compressor  and  the  unit,  it  is  possible 
that  the  vendor  company  may  not  be 
able  to  provide  the  replacement  system 
on  schedule  and  there  would  be  no 
other  vendor  who  could  quickly  provide 
the  parts.  When  the  EPA  established  the 
compliance  date  for  the  compressor 
provisions,  the  possible  need  for  such  a 
compliance  extension  was  not 
recognized.  Therefore,  the  EPA  is 
proposing  to  allow  application  for  a 
compliance  extension  in  cases  where 
replacement  of  the  seal  system'  or  barrier 
fluid  system  is  required  anci  additional 
time  is  necessary  due  to  unavailability 
of  parts.  The  proposed  language  is 
presented  in  new  paragraph 
§  63.100(k)(5)  to  subpart  F  and 
paragraph  §  63.190(e)(4)  to  subpart  I. 
The  EPA  expects  that  this  compliance 
extension  provision  will  be  used  only  in 
those  rare  cases  where,  despite  proper 
planning  and  scheduling  by  the  owner 
or  operator,  the  replacement  seal  or 
barrier  fluid  system  is  not  available  on 
time.  The  EPA  expects  that  with  the 
proposed  revisions  to  the  compliance 
date  the  vast  majority  of  compressors 
will  not  need  compliance  extensions. 

In  reevaluating  toe  compliance  period 
provided  in  the  rule  for  compressors, 
the  EPA  also  reconsidered  whether  it 
was  appropriate  to  allow  compliance 
extensions  in  cases  where  a  process  uinit 
shutdown  is  necessary  to  permit 
installation  of  the  replacement  seal 
system  or  barrier  fluid  system. 
Typically,  in  a  shutdown  of  a  process 
unit  with  a  compressor,  the  entire 
system  is  depressurizeci  and  the 
equipment  is  cleared  of  process  fluids. 
Even  with  good  air  pollution  control 
practices,  such  a  process  unit  shutdown 
could  involve  substantially  more 
emissions  than  if  the  compressor  were 
allowed  to  operate  with  seals  that  do  not 
meet  the  technical  specifications  of  the 
standard.  Whether  delaying  installation 
of  replacement  seals  ot  barrier  fluid 


systems  is  environmentally  beneficial 
depends  on  the  particular  circumstances 
of  each  case  as  well  as  the  length  of  the 
delay.  Therefore,  after  evaluating  the 
tradeoffs,  the  EPA  concluded  that 
compliance  extensions  imtil  the  next 
scheduled  prcx:ess  unit  shutdown 
should  be  allowed  in  certain 
circTimstances.  The  EPA  also  judged 
that,  based  on  estimates  of  the  expected 
tradeoffs  in  emissions  reduction,  all 
compressors  should  be  in  compliance 
with  the  requirements  of  §  63.164  no 
later  than  April  22, 1996.  These 
proposed  changes  to  the  compliance 
dates  are  presented  in  paragraph 
§  63.100(k)(5)  of  subpart  F  and 
§  63.190(e)(5).  The  EPA  wants  to 
emphasize  that  these  proposed 
compliance  extensions  would  be 
available  only  in  ceases  where  a  process 
unit  shutdown  is  necessary  to  allow 
installation  of  a  new  seal  system  or  a 
new  barrier  fluid  system  or  requires 
changes  to  the  existing  barrier  fluid 
system. 

C.  Proposed  §  63.100(k)(8) 

The  EPA  is  proposing  to  allow 
cx)mpliance  extensions  for  processes 
that  plan  to  eliminate  the  use  or 
production  of  HAP  from  their  process. 
Subpart  I  presently  provides,  in 
§  63.190(e),  additional  time  for  such 
process  changes.  The  proposed  new 
paragraph  §  63.100(k)(8)  would  be 
added  to  subpart  F  to  acidress  an 
oversight  in  the  drafting  of  the  final 
rule. 

D.  Proposed  Compliance  Extension 

Elsewhere  in  tcxlay^s  Federal  Register, 
the  EPA  is  announcing,  pursuant  to 
Clean  Air  Act  section  307(d)(7)(B), 
reconsideration  of  the  equipment  leak 
provisions  of  the  HON  dealing  with 
compressors  and  with  surge  control 
vessels  and  bottoms  receivers  (40  CFR 
63.164,  63.170).  In  that  action  the  EPA 
is  also  announcing  a  3-month  partial 
stay  of  those  provisions  during  the 
reconsideration.  However,  the  EPA  may 
not  be  able  to  complete  reconsideration 
of,  and  any  appropriate  cnirative 
regulatory  action  to,  the  rule  within  the 
3-month  period  expressly  provided  by 
Clean  Air  Act  section  307(d)(7)(B).  If  the 
EPA  does  not  complete  the 
reconsideration  and  rulemaking  in  this 
timeframe,  then  it  will  be  necessary  to 
temporarily  extend  the  apphcable 
compliance  dates  until  the  EPA 
completes  final  riilemaking  action  upon 
reconsideration.  By  this  action  the  D^A 
proposes,  pursuant  to  section  301(a)(1) 
of  the  Qeah  Air  Act.  42  U.S.C 
7601(a)(1).  a  temporary  extension  of  the 
compliance  dates  beyond  the  3  months 
provided  for  Group  1  sources  that  had 


been  required  to  comply  with  subpart  H 
by  October  24, 1994,  and  for  sources 
required  to  comply  as  of  January  23, 
1995  or  later,  only  as  necessary  to 
complete  reconsideration  and  revision 
of  the  rule  in  question.  As  the  EPA 
expects  to  be  able  to  complete 
reconsideration  of  these  regulatory 
provisions  expeditiously,  the  EPA  does 
not  believe  this  temporary  extension 
will,  as  a  practical  matter,  affed  the 
compliance  dates  for  sources  in  Croups 
III,  rv,  or  V  since  completion  of  the 
rulemaking  is  expected  before  April  24, 
1995.  If.  follovdng  consideration  of 
public  comment,  the  EPA  takes  final 
action  to  extend  these  compliance  dates, 
the  dates  would  be  extended  until  the 
effective  date  of  the  EPA's  final  action 
following  reconsideration  of  these  rules. 
The  EPA  is  proposing  this  temporary 
extension  of  the  compliance  dates  in 
order  to  complete  reconsideration  of  the 
rule,  as  discussed  above.  The  EPA 
intends  to  complete  its  reconsideration 
of  the  rule  and,  following  the  notice  and 
comment  procedures  of  section  307(d) 
of  the  Clean  Air  Act,  take  appropriate 
action  as  expeditiously  as  practicable. 
The  EPA  will  seek  to  ensure  that  the 
affecrted  parties  are  not  imduly 
prejudiced  by  the  EPA's 
reconsideration. 

III.  Impacts 

A.  Surge  Control  Vessels  and  Bottoms 
Receivers 

The  proposed  revisions  to  the 
compliance  date  and  the  control 
requirements  for  surge  control  vessels 
and  bottoms  receivers  will  not  affect  the 
estimated  emissions  reduction  and 
control  cost  for  the  rule.  In  the 
background  analyses  used  to 
characterize  emissions,  emission 
reductions,  and  (x>ntroI  costs  for  this 
rule,  the  EPA  treated  surge  control 
vessels  and  bottoms  receivers  as  either 
process  vents  or  storage  vessels.  This 
approach  was  taken  due  to  the  lack  of 
sufficient  data  to  characterize  surge 
control  vessels  and  bottoms  receivers 
and  the  EPA's  view  that  this  equipment 
could  be  best  characterized  as  a  storage 
vessel.  ConsequenUy.  the  proposed 
revisions  to  the  compliance  date  and  the 
requirements  of  §63.170  have  no  effect 
on  the  emission  reductions  or  cost 
estimates. 

B.  Compressors 

The  proposed  revisions  to  the 
comphance  date  for  compressors 
provisions  are  estimated  to  have  a 
negligible  effect  on  the  emissions 
reduction  due  to  the  equipment  leak 
control  requirements.  Emissions  frtim 
compressors  contribute  only  a  small 
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portion  of  the  estimated  emissions  from 
equipment  leaks  because  there  are  very 
few  compressors  located  in  SOCMI 
process  units.  Information  from  earlier 
EPA  studies  also  shows  that  the 
majority  Of  compressors  in  SOCMI 
already  meet  most,  if  not  all,  of  the 
equipment  specifications  in  §63.164. 
Moreover,  because  of  the  nature  of  the 
equipment  changes  and  the  long  lead 
time,  the  EFA-beUeves  the  proposed 
revisions  will  not  result  in  delays  of 
installation  of  required  controls.  These 
proposed  revisions  to  subpart  H  are  not 
expected  to  affect  the  estimated  cost  of 
compliance  with  the  rule. 

IV.  Administrative 

A.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (0MB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  document  (0MB  control  number 
1414.02)  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Ernnch 
(PM-223Y):  U.S.  Environmental 
Protection  Agency:  401  M  Street.  SW; 
Washington.  DC  20460  or  by  calling 
(202)260-2740.    _ 

Today's  changes  to  the  NESHAP 
would  have  a  minor  impact  on  the 
information  collection  burden  estimates 
made  previously.  The  added  provisions 
provide  a  mechanism  to  request 
compliance  extensions  and  are  not 
required  reports.  Therefore,  the  ICR  has 
not  been  revised. 

B.  Executive  Order  12866  Review 

The  HON  rule  promulgated  on  April 
22, 1994  was  considered  "significant" 
under  Executive  Order  12866  and  a 
regulatory  impact  analysis  (RIA)  was 
prepared.  The  amendments  proposed 
today  would  revise  compliance  dates  to 
provide  the  time  necessary  for 
installation  of  controls  and-do  not  add 
any  additional  control  requirements. 
The  EPA  beheves  that  these  proposed 
amendments  would  have  a  negligible 
impact  on  the  results  of  the  RIA  and  the 
change  is  considered  to  be  within  the 
uncertainty  of  the  analysis.  For  the 
reasons  discussed  in  section  III,  the 
impacts  on  emissions  reduction  are  also 
believed  to  be  negligible. 

C.  Regulatory  Flexibility  Act 

The  Regulatory-  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  business  entities.  The  Act 
specifically  requires  the  completion  of  a 
Regulatory  Flexibility  Analysis  in  those 
instances  where  small  business  impacts 


ai  3  possible.  Because  this  rulemaking 
ir  iposes  no  adverse  economic  impacts, 
a  Regulatory  Flexibility  Analysis  has  not 
hi  en  prepared. 

L  it  of  Subjects  in  40  CFR  Part  63 

Air  pollution  control. 
In  ergovemmental  relations.  Reporting 
an  d  recordkeeping  requirements. 

'ursuant  to  the  provisions  of  5  U.S.C. 
6(  5(b),  I  hereby  certify  that  this  rule  will 
n<  t  have  a  significant  economic  impact 
or  a  substantial  number  of  small 
bi  siness  entities. 

)ated:  October  24, 1994. 
Cj  rol  M.  Browner. 

At  ministrator.  '  ' 

'or  the  reasons  set  out  in  the 
pi  3amble,  part  63  of  chapter  I  of  title  40 
of  the  Code  of  Federal  Regulations  is 
pi  Dposed  to  be  amended  as  follows: 

Pi  ,RT  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

.  The  authority  citation  for  part  63 
cc  itinues  to  read  as  follows: 


Authority:  42  U.S.C,  7401,  7412,  7414, 
6,  and  7601. 


74 


Si  bpart  F— National  Emission 
St  indards  for  Organic  Hazardous  Air 
P<  Mutants  from  ttie  Synthetic  Organic 
Cl|emicai  Manufacturing  Industry 

Section  63.100  is  amended  by 
■ising  paragraph  (k)  introductory  text, 
ising  the  first  sentence  of  paragraph 
(3),  and  by  adding  paragraphs  (k)(4) 
ough  {k)(8)  to  read  as  follows: 


re 
re 
(k 
th 


§(3.100 
soiree. 


Applicability  and  designation  of 


k)  Except  as  provided  in  paragraphs 
(1)  and  (m)  of  this  section,  sources 
su  3ject  to  subparts  F,  G,  or  H  of  this  part 
ar  required  to  achieve  compliance  on 
or  jefore  the  dates  specified  in 
pa  ragraphs  (k)(l)  through  (k)(8)  of  this 
se  :tion. 

*        *        •        * 

3)  Existing  sources  shall  be  in 

CO  npliance  with  subpart  H  of  this  part 
nc  later  than  the  dates  specified  in 
pa  ragraphs  (k)(3)(i)  through  (k)(3)(v)  of 
th  s  section,  except  as  provided  for  in 
pa  ragraphs  (k)(4)  through  (k)(8)  of  this 
se  :tion.-*  *  * 

4)  Existing  chemical  manufacturing 
pr  )cess  units  in  Groups  I  and  II  as 

id  intified  in  table  1  of  this  subpart  shall 
be  in  compliance  with  the  requirements 
of  §63.164  of  subpart  H  no  later  than 

ril  24, 1995  for  any  compressor 
m  eting  one  or  more  of  the  criteria  in 
pa  -agraphs  (k)(4)(i)  through  (k)(4)(iii)  of 


this  section,  if  the  work  can  be 
accomplished  without  a  process  unit 
shutdown,  as  defined  in  §63.161  in 
subpart  H. 

(i)  The  seal  system  will  be  replaced; 

(ii)  A  barrier  fluid  system  will  be 
installed;  or 

(iii)  A  new  barrier  fluid  will  be 
utilized  which  requires  changes  to  the 
existing  barrier  fluid  system. 

(5)  Existing  chemical  manufacturing 
process  units  shall  be  in  compliance 
with  the  requirements  of  §  63.164  in 
subpart  H  no  later  than  1  year  after  the 
applicable  compliance  date  specified  in 
paragraph  (k)(3)  of  this  section,  for  any 
compressor  meeting  the  criteria  in 
paragraphs  (k)(5)(i)  through  (k)(5)(iv)  of 
this  section. 

(i)  The  compressor  meets  one  or  more 
of  the  criteria  specified  in  paragraphs 
(k)(4)  (ihthrough  (iii)  of  this  section; 

(ii)  The  work  can  be  accomplished 
without  a  process  unit  shutdown  as> 
defined  in  §  63.161  of  subpart  H; 

(iii)  The  additional  time  is  actually 
necessary  due  to  the  unavailability  of 
parts  beyond  the  control  of  the  owner  or 
operator;  and 

(iv)  The  owner  or  operator  submits 
the  request  to  the  EPA  Regional  Office 
at  the  addresses  listed  in  §  63.13  of 
subpart  A  ot  this  part  no  later  than  45 
days  before  the  applicable  compliance 
date  in  paragraph  (k)(3)  of  this  section, 
but  in  no  event  earlier  than  [date  30 
days  after  publication  of  final  rule  in  the 
Federal  Register].  The  request  shall 
include  the  information  specified  in 
paragraphs  (k)(5)(iv)(A)  through 
{k)(5)(iv)(E)  of  this  section.  Unless  the 
EPA  Regional  Office  objects  to  the 
request  within  30  days  after  receipt,  the 
reouest  shall  be  deemed  approved. 

(A)  The  name  and  address  of  the 
owner  or  operator  and  the  address  of  the 
existing  source  if  it  differs  from  the 
address  of  the  owner  or  operator; 

(B)  The  name,  address,  and  telephone 
number  of  a  contact  person  for  further 
information; 

(C)  An  identification  of  the  chemical 
manufacturing  process  unit,  and  of  the 
specific  equipment  for  which  additional 
compliance  time  is  required; 

(D)  The  reason  compliance  can  not 
reasonably  be  achieved  by  the 
applicable  date  specified  in  paragraphs 
(k)(3)(i)  through  (k)(3)(v)  of  this  section; 
and 

(E)  The  date  by  which  the  owner  or 
operator  expects  to  achieve  compUancc. 

(6)  If  compliance  with  the  compressor 
provisions  of  §63.164  of  subpart  H  of 
this  part  can  not  reasonably  be  achieved 
without  a  process  unit  shutdown,  as     • 
defined  in  §  63.161  of  subpart  H,  the 
owner  or  operator  shall  achieve 
comphance  no  later  than  April  22, 1996. 
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The  owner  or  operator  who  elects  to  use 
this  provision  shall  comply  with  the 
requirements  of  §  63.103(g)  of  this 
subpart. 

(7)  Existing  soiut»s  shall  be  in 
compliance  with  the  provisions  of 
§63.170  of  subpart  H  no  later  than  April 
22, 1997. 

(8)  If  an  owner  or  operator  of  a 
chemical  manufacturing  process  unit 
subject  to  the  provisions  of  subparts  F, 
G,  and  H  of  this  part  plans  to  implement 
pollution  prevention  measures  to 
eliminate  the  use  or  production  of  HAP 
listed  in  table  2  of  this  subpart  by 
October  23, 1995.  the  provisions  of 
subpart  H  do  not  apply  regardless  of  the 
compliance  dates  specified  in  paragraph 
(k)(3)  of  this  section.  The  owner  or 
operator  who  elects  to  use  this  provision 
shall  comply  with  the  requirements  of 

§  63.103(h)  of  this  subpart. 
»        »        *        *        » 

3.  Section  63.103  is  amended  by 
adding  paragraphs  (g)  and  (h)  to  read  as 
follows: 

§  63.103    General  compliance,  reporting, 
and  recofdiceeping  provisions. 

*        *         *         •        » 

(g)  An  owner  or  operator  who  elects 
to  use  the  compliance  extension 
provisions  of  §63  100(k)(6)  shall  submit 
the  compliance  extension  request  to  the 
EPA  Regional  Office  no  later  than  45 
days  before  the  appbcable  comphance 
date  in  §  63. 100(k)(3).  but  in  no  event 
earlier  than  [date  30  days  after 
publication  of  final  rule  in  the  Federal 
Register).  The  request  shall  contain  the 
information  specified  in 
§  63.100(k)(5)(iv)  and  the  reason 
compliance  can  not  reasonably  be 
achieved  without  a  process  unit 
shutdown,  as  defined  in  §  63.161. 

(h)  An  owner  or  operator  who  elects 
to  use  the  compliance  extension 
provisions  of  §  63.100(k)(8)  shall  submit 
to  the  EPA  Regional  Office  a  brief 
description  of  the  process  change, 
identify  the  HAP  ehminated,  and  the 
expected  date  of  cessation  of  operation 
of  the  current  process.  The  description 
shall  be  submitted  no  later  than  [date  30 
days  after  publication  of  the  final  rule 
in  the  Federal  Register]  or  with  the 
Notice  of  Compliance  Status  as  required 
in  §  63.182(c)  of  subpart  H,  whichever  is 
later. 

Subpart  H— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Equipment  Leaks 

4.  Section  63.161  is  amended  by 
revising  the  definition  of  surge  control 
vessel  to  read  as  follows: 

§63.161     Definitions. 

***** 


Surge  control  vessel  means  feed 
drums,  recycle  dnrnis,  and  intermediate 
vessels.  Surge  control  vessels  are  used 
within  a  chemical  manufacturing 
process  unit  when  in-process  storage, 
mixing,  or  management  of  flow  rates  or 
volumes  is  needed  on  a  recurring  or 
ongoing  basis  to  assist  in  production  of 
a  product. 
•        •        •        •        • 

5.  Section  63.170  is  revised  to  read  as 
follows: 

§  63.170    Standards:  Surge  control  vessels 
and  bottoms  receivers. 

Each  surge  control  vessel  or  bottoms 
receiver  that  is  not  routed  back  to  the 
process  and  that  meets  the  conditions 
specified  in  table  2  or  table  3  of  this 
subpart  shall  be  equipped  with  a  closed- 
vent  system  that  routes  the  organic 
vapors  vented  fix)m  the  vessel  or 
bottoms  receiver  back  to  the  process  or 
to  a  control  device  that  complies  with 
the  requirements  in  §  63. 1 72  of  this 
subpart,  except  as  provided  in 
§  63.162(b)  of  this  subpart. 

6.  Subpart  H  is  amended  by  adding 
tables  2  and  3  to  read  as  follows: 


Table  2  to  Subpart  H.— Surge 
Control  Vessels  and  Bottom 
Receivers  at  Existing  Sources 


Vessel  Capacity  (cubic  meters) 


75  <  capacity  <  151 
151  <  capacity  


Vapor  Pres- 
sure* 
(l(ilopascals) 


>13.1 
25.2 


•Maxirrum  true  v^por  pressure  of  total  or- 
ganic HAP  at  operating  temperature. 

Table  3  to  Subpart  H.— Surge 
Control  Vessels  and  Bottom 
Receivers  at  Existing  Sources 


Vessel  Capacity  (cubic  meters) 


38  <  capacity  <  151 
151  <  capacity  


Vapor  Pres- 
sure* 
(l(itopascals) 


>13.1 
>0.7 


■Maximum  true  vapor  pressure  of  total  or- 
ganic HAP  at  operating  temperature. 

Subpart  I— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation 
for  Equipment  Leaks 

7.  Section  63.190  is  amended  by 
revising  paragraph  (e)(2)  and  by  adding 
paragraph  (e)(3)  through  (e)(6)  to  read  as 
follows: 


§63.190    Applicat>iltty  and  designation  of 
source. 

(e)  •  •  • 

(1)  ♦  •  * 

(2)  Existing  sources  shall  comply  no 
later  than  October  24, 1994.  except  as 
provided  in  paragraphs  (e)(3)  through 
{e)(7)  of  this  section  or  unless  an 
extension  has  been  granted  by  the  EPA 
Regional  Office  or  operating  permit 
authority  as  provided  in  §  63.6(i)  of 
subpart  A  of  this  part. 

(3)  Existing  chemical  manufacturing 
process  units  shall  be  in  compliance 
with  the  requirements  of  §  63.164  of 
subpart  H  no  later  than  April  24, 1995 
for  any  compressor  meeting  one  or  more 
of  the  criteria  in  paragraphs  (e)(3)(i) 
through  (e)(3)(iii)  of  this  section,  if  the 
work  can  be  accomplished  without  a 
process  unit  shutdown,  as  defined  in 
§63.161. 

(i)  The  seal  system  will  be  replaced; 

(ii)  A  barrier  fluid  system  will  be 
installed;  or 

(iii)  A  new  barrier  fluid  will  be 
utilized  which  requires  changes  to  the' 
existing  barrier  fluid  system. 

(4)  Existing  chemical  manufacturing 
process  units  shall  be  in  compliance 
with  therequirementsof  §63  154  of 
subpart  H  no  later  than  January  23. 
1996,  for  any  compressor  meeting  the 
criteria  in  paragraphs  (e)(4)(i)  through 
(e)(4)(iv)  of  this  section. 

(i)  The  compressor  meets  one  or  more 
of  the  criteria  specified  in  paragraphs 
(e)(3)  (i)  through  (iii)  of  this  section; 

(ii)  The  work  can  be  accompUshed 
without  a  process  unit  shutdown  as 
denned  in  §63.161; 

(iii)  The  additional  time  is  actually 
necessary  due  to  the  unavailabihty  of 
parts  beyond  the  control  of  the  owner  or 
operator;  and 

(iv)  The  owner  or  operator  submits 
the  request  to  the  EPA  Regional  Office 
at  the  addresses  listed  in  §  63.13  of 
subpart  A  of  this  part  no  later  than  [date 
30  days  after  publication  affinal  rule  in 
the  Federal  Register].  The  request  shall 
include  the  information  specified  in 
paragraphs  (e)(4)(iv)(A)  through 
(e)(4)(iv)(E)  of  this  section.  Unless  the 
EPA  Regional  Office  objects  to  the 
request  within  30  days  after  receipt,  the 
request  shall  be  deemed  approved. 

(A)  The  name  and  address  of  the 
owner  or  operator  and  the  address  of  the 
existing  source  if  it  differs  from  the 
address  of  the  owner  or  operator; 

(B)  The  name,  address,  and  telephone 
nimiber  of  a  contact  person  for  further 
information; 

(C)  An  identification  of  the  chemical 
manufacturing  process  unit,  and  of  the 
specific  equipment  for  which  additional 
compliance  time  is  required; 
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(D)  The  reason  compliance  can  not 
reasonably  be  achieved  by  April  24, 
1995; and 

(E)  The  date  by  which  the  owner  or 
operator  expects  to  achieve  compliance. 

(5)  If  compliance  with  the  compressor 
provisions  of  §  63.164  of  subpart  H  of 
this  part  can  not  reasonably  be  achieved 
without  a  process  unit  shutdown,  as 
defined  in  §  63.161  of  subpart  H,  the 
owner  or  operator  shall  achieve 
compliance  no  later  than  April  22, 1996. 
The  owner  or  operator  who  elects  to  use 
this  provision  shall  comply  with  the 


sub  tart 

(a  Existing  sources  shall  be  in 
con  iliance  with  the  provisions  of 
§  63  170  of  subpart  H  no  later  than  April 
22. 1997 


8.  Section  63.192  is  amended  by 
add  ng  a  new  paragraph  (1)  to  read  as 
foll(  ws: 


§63.192    Standard. 


(1)  An  owner  or  operator  who  elects  to 
use  the  compliance  extension 
provisions  of  §63. 190(e)(5)  shall  submit 
the  compUance  extension  request  to  the 
EPA  Regional  Office  no  later  than  [date 
30  days  after  publication  of  final  rule  in 
the  Federal  Register).  The  request  shall 
contain  the  information  specified  in 
§  63.190(e)(4)(iv)  and  the  reason 
compliance  can  not  reasonably  be 
achieved  without  a  process  unit 
shutdown,  as  defined  in  §63.161  of 
subpart  H. 

(FR  Doc.  94-26817  Filed  10-27-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

The  Emergency  Food  Assistance 
Program  and  Soup  Kitchens 
Availability  of  Commodities  for  Fiscal 
Year  1995 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces:  (1)  the 
surplus  and  purchased  commodities 
that  will  be  available  for  donation  to 
households  under  the  Emergency  Food 
Assistance  Program  (TEFAP);  and  (2)  ' 
the  purchased  commodities  that  will  be 
available  to  soup  kitchens  and  food 
banks.  The  commodities  made  available 
under  this  notice  shall  be  directed  to 
needy  persons,  including  unemployed 
and  homeless  persons. 
EFFECTIVE  DATE:  October  1 ,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  K.  Cohen,  Chief,  Program 
Administration  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302-1594  or 
telephone  (703)  305-2662. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Need  for  Action 

Surplus  Commodities 

Donations  of  commodities  to  needy 
households  were  initiated  in  1981  as 
part  of  efforts  to  reduce  stockpiles  of 
government-owned  commodities.  These 
donations  responded  to  concern  over 
the  costs  to  taxpayers  of  storing  vast 
quantities  of  foods,  while  at  the  same 
time  there  were  persons  in  need  of  food 
assistance.  The  Emergency  Food 
Assistance  Program  was  codified  in 
Title  II  of  Public  Law  98-6,  the 
Emergency  Food  Assistance  Act  (EFAA) 
of  1983  (7  U.S.C.  612c  note).  Surplus 
foods  made  available  for  distribution 


under  the  EFAA  are  limited  to  amounts 
determined  by  the  Secretary  to  be  in 
excess  of  the  quantities  needed  to  carry 
out  other  programs,  including 
Commodity  Credit  Corporation  (CCC) 
sales  obligations  and  domestic  food 
assistance  programs.  The  Secretary  of 
Agriculture  anticipates  that  72  million 
pounds  of  surplus  butter  will  be 
acquired  by  the  CCC  under  its  price- 
support  activities  and  maJ-  available 
for  distribution  through  TEFAP  during 
Fiscal  Year  1995.  Ahhough  butter  is  the 
only  surplus  commodity  expected  to  be 
available  for  TEFAP,  the  Department 
may  offer  additional  commodities,  or  a 
different  amount  of  butter,  depending 
on  agricuhural  production,  market 
conditions  and  the  distribution  of 
donated  foods  to  other  domestic  outlets. 

Purchased  Commodities 

In  recent  years,  the  supply  of 
available  surplus  commodities  has  been 
drastically  reduced.  These  reductions 
are  the  result  of  changes  in  the 
agricultural  price-support  programs 
which  have  brought  supply  and  demand 
into  better  balance,  and  accelerated 
donations  and  sales.  Congress 
responded  to  the  reduced  availability  of 
surplus  commodities  with  section  104 
of  the  Hunger  Prevention  Act  of  1988, 
Public  Law  100-435,  which  added 
sections  213  and  214  to  the  EFAA. 
Those  sections  require  the  Secretary  to 
annually  purchase,  process,  and 
distribute  commodities  for  hou.sehold 
consumption  in  addition  to  those 
surplus  commodities  otherwise 
provided  under  TEFAP.  In  section  llO 
of  the  Hunger  Prevention  Act,  Congress 
also  requires  the  Secretary  to  purchase, 
process  and  distribute  commodities  for 
soup  kitchens  and  food  banks.  USDA 
purchases  commodities  for  these 
programs  based  in  part  on  annual 
reports  completed  by  distributing 
agencies. 

For  Fiscal  Year  1995,  $25  million  has 
been  appropriated  for  purchasing, 
processing  and  distributing  additional 
commodities  for  household  use.  The 
Department  anticipates  purchasing  for 
distribution  to  households  through 
TEFAP  during  Fiscal  Year  1995  peanut 
butter,  rice,  dehydrated  potatoes,  and 
the  following  canned  foods:  green 
beans,  peaches,  pears  and  tomatoes.  The 
amounts  of  each  item  purchased  will 
depend  on  the  prices  USDA  must  pay, 
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as  well  as  the  quantity  of  each  item 
requested  bv  the  States. 

For  Fiscal  Year  1995,  $40  million  has 
been  appropriated  to  purchase,  process, 
and  distribute  commodities  for  hirther 
distribution  to  soup  kitchens  and  food 
banks.  For  such  outlets,  the  Department 
anticipates,  the  purchase  of  dehydrated 
potatoes,  frozen  ground  beef,  frozen  cut- 
up  chicken,  turkey  roasts,  and  the 
following  canned  foods:  green  beans, 
peaches,  pears,  tomatoes,  and  beef  The 
amounts  of  each  item  purchased  will 
depend  on  the  prices  USDA  must  pay. 

Dated :  October  2 1 . 1 994 . 
Amanda  Manning, 
A  cting  A  dm  in  istra  tor. 

|FR  Doc.  94-26768  Filed  10-27-94:8:45  ami 
Billing  code  34io-3o-u 


Forest  Service 

Provincial  Advisory  Committee  for  the 
Deschutes  Province 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  form  a  federal 

advisory  committee. 

SUMMARY:  The  interagency  group  of 
governments  responsible  for 
implementing  the  President's  Forest 
Plan  in  De^^chutes  Province  is  forming 
an  official  advisory  committee  to  obtain 
advice  from  involved  agencies  and 
interested  publics.  The  committee  will 
provide  advice  regarding 
implementation  of  a  comprehensive 
ecosystem  management  strategy  for 
federal  land  within  the  Deschutes 
Province.  The  Deschutes  Province  is 
bordered  on  the  north  by  the  Columbia 
River  between  Bonneville  and  just  north 
of  Wasco.  From  Wasco,  it  follows  the 
divide  between  the  John  Day  and  the 
Deschutes  Rivers  south  to  the  Mill  Creek 
Wilderness  on  the  Ochoco  National 
Forest.  It  follows  the  northern  edge  of 
the  Mill  Creek  Wilderness  east  through 
the  Ochoco  Mountains  along  the 
southern  boundary  of  the  Bridge  Creek 
Wilderness.  From  there  it  continues  east 
for  approximately  two  miles  then  heads 
southeast  to  Wolf  Mountain  continuing 
along  the  ridge  west  of  the  John  Day 
River  to  the  northernmost  part  of  the 
Snow  Mountain  Ranger  District  (Ochoco 
National  Forest).  From  there  it  switches 
to  a  southwestern  direction  along  the 
divide  between  areas  draining  into  the 
Deschutes  and  those  draining  into 
Malheur  Lake  down  to  Glass  Butte. 
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From  Glass  Butte  it  follows  east  through 
China  Hat  and  almost  to  Newberry 
Crater  where  it  turns  to  the  southwest  to 
Spring  Butte  and  Walker  Mountain. 
From  Walker  Mountain  it  swings  south 
to  Chemult  then  heads  west  up  to  Mt. 
Thielsen  and  the  Cascades  Crest.  From 
there  it  follows  along  the  Cascades  Crest 
to  the  Columbia  River.  The  Deschutes 
Province  includes  the  following 
hydrologic  units:  Middle  Columbia- 
Hood,  Lower  Deschutes,  Trout,  Upper 
Deschutes,  Lower  Crooked,  Upper 
Crooked,  Beaver-South  Fork  and  the 
Little  D^chutes.  The  7.6  million  acre 
Deschutes  Province  has  approximately 
1,631,200  acres  falling  within  the  range 
of  the  northern  spotted  owl  including 
1,144,500  acres  of  National  Forest 
System  land  and  40  acres  of  DOD 
ownership. 

The  advisory  committee  will  consist 
of  27  members  from  the  following 
entities: 

From  State,  Local  and  Tribal 
Governments:  One  State  of  Oregon   » , 
representative;  three  county  government 
representatives,  total,  selected  from 
Crook,  Deschutes,  Jefferson,  and  Wasco 
Counties:  and  three  Tribal  Government 
representatives  selected  from  the 
Confederated  Tribes  of  Warm  Springs, 
Bums  Paiute,  and  Klamath  Tribes. 

From  Public  Interest  Groups:  Two 
representatives  of  environmental 
interests,  two  representatives  of 
different  sectors  of  the  forest  products 
industry,  and  two  representatives  of  the 
recreation  and  tourism  sectors.  In 
addition,  the  Deschutes  Province 
Advisory  Committee  will  include  a  total 
of  five  representatives  of  the  following 
interests:  fish,  wildlife,  or  forestry 
conservation  organizations;  special 
forest  products  interests;  mining 
interests;  grazing  interests;  and 
commercial  fishing  or  charter  fishing 
boat  industry  interests. 

From  Involved  Federal  Agencies:  One 
representative  each  from  the  U.S. 
Environmental  Protection  Agency,  U.S. 
Fish  and  Wildlife  Service,  U.S.  Forest 
Service,  U.S.  Bureau  of  Land 
Management,  U.S.  National  Marine 
Fisheries  Service,  and  the  U.S  Bureau  of 
Indian  Affairs.  The  Deschutes  Province 
Advisory  Committee  will  also  include 
three  representatives,  total,  from  the 
following  federal  agencies:  Bureau  of 
Reclamation,  National  Biological 
Survey,  Forest  Service  Research,  U.S. 
Army  Corps  of  Engineers,  United  States 
Geological  Survey,  Bonneville  Power 
Administration,  Department  of  Defense, 
and  Soil  Conservation  Service. 

Applicants  for  advisory  committee 
positions  must  be  United  States  citizens, 
at  least  18  years  old,  and  will  be 
recommended  for  appointment  based  on 


th  }ir  personal  knowledge  of  local  and 
re  jional  resource  issues;  understanding 
of  public  land  uses  and  activities; 
ki  owledge  and  understanding  of  other 
ci  Itures;  ability  to  commimicate  well; 
w  llingness  to  work  toward  mutually 
boneficial  solutions  to  complex  issues; 
respect  and  credibility  in  local 
cc  mmunities;  and  commitment  to 
at  ending  advisory  committee  meeting 
h(  Id  throughout  the  province. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irudividuals  wishing  to  submit 
n(  minations  for  the  Deschutes  Province 
A  Ivisory  Committee  should  contact 
O  forge  Chesley,  Deschutes  National 
Forest,  164 'j  Highway  20  E,  Bend,  OR 

701  for  a  small  packet  of  nomination 
foims.  The  deadline  for  nominations  is 
N  )vember  28, 1994.  Nominations  can  be 
sijbmitted  by  fax  to  503-383-5531. 
P<  ople  with  questions  about  the  process 
a  n  call  George  Chesley  at  503-383- 
5182. 

Dated:  October  21. 1994. 
M  ke  Johnson, 
A  ting  Forest  Supervisor. 
IF  ^  Doc.  94-26602  Filed  10-27-94:  8:45  am] 
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DEPARTMEMT  OF  AGRICULTURE 
F  irest  Service 

0  EPARTMENT  OF  THE  INTERIOR 
B  ireau  of  Land  Management 

[/  Z-020-05-71 22-00-5499-24-1  A] 

Ir  tent  To  Prepare  an  Environmental 
Ir  ipact  Statement  (EIS) 

A  SENCIES:  Bureau  of  Land  Management, 

loenix  District,  United  States 
D  jpartment  of  the  Interior,  and  Forest 
S  irvice,  Tonto  National  Forest,  United 

ates  Department  of  Agriculture. 
A  mON:  Notice  of  Intent  to  Prepare  an 
E  S;  Cyprus  Miami  Mining  Corporation, 
C  aypool,  AZ;  Proposed  Leach  Facilities 
E  (pension  Project. 


silMMARY:  The  Bureau  of  Land 
Management  (BLM),  Phoenix  District 
C  ffice,  and  the  U.S.  Forest  Service' 
(1 ISFS),  Tonto  National  Forest,  are 
p  -eparing  a  joint  Environmental  Impact 
^  atement  (EIS)  for  proposed  expansion 

0  mine  facilities  of  Cyprus  Miami 

N  ining  Corporation  (CMMC).  The  mine 
located  near  the  Tovirns  of  Globe  and 
Nliami,  in  Gila  County,  Arizona.  CMMC 
h  IS  submitted  a  proposed  Operating 

an  (to  be  processed  by  BLM  as  a 
K  ining  Plan  of  Operations  (MPO)  and 
b  '  USPS  as  a  Plan  of  Operations  (POO). 

1  IB  plan  proposes  to  expand  the 

fj  cilities  at  the  existing  mine  and  has 


been  filed  with  the  BLM  and  the  USPS, 
as  required  imder  the  Code  of  Federal 
Regulations  (CFR)  and  Title  V  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976.  The  BLM  and 
USPS  have  responsibility  for  analysis, 
review,  and  approval  of  the  mining 
plan.  Preparation  of  the  EIS  will  follow 
the  National  Environmental  Policy  Act 
(NEPA)  and  Code  of  Federal 
Regulations,  title  40,  subpart  1500. 

The  new  MPO/POO  proposes 
construction  of  three  new  leach  facility 
areas  referred  to  as:  (1)  The  Oxhide 
leach  facility,  (2)  the  BL  leach  facility, 
and  (3)  the  GMC  leach  facility,  together 
with  the  required  ancillary  facilities. 
The  leach  facility  areas  will  be  used  for 
the  purpose  of  placement  and 
subsequent  leaching  of  copper-bearing 
ore  mined  from  reserves  located  entirely 
on  lands  owned  by  CMMC.  The  leach 
facilities  will  be  constructed  partially  on 
federal  lands  managed  by  the  USPS  and 
the  BLM,  and  partially  on  lands  solely 
owned  by  CMMC  (see  acreages  in 
"Supplementary  Information  Section" 
below).  Ore  placed  on  the  leach  pads 
will  be  treated  with  sulfuric  acid  leach 
solution.  Copper  bearing  leach  solutions 
captured  from  leach  pads  will  be 
processed  into  high  quality  cathode 
copper  in  existing  solvent  extraction 
and  electrowinning  plants.  In  addition, 
an  overburden  deposition  area  (called 
Barney  Overburden  Site,  or  Barney  OB) 
is  planned.  The  overburden  deposition 
area  will  be  constructed  to 
accommodate  uneconomic  material 
removed  from  the  active  mining 
operation.  With  the  proposed  expansion 
it  is  anticipated  that  the  Oxhide,  BL  and 
GMC  leach  facilities  and  Barney  OB  will 
operate  for  the  life  of  the  mining 
operations,  which  is  estimated  to  be  16 
to  20  years. 

DATES:  The  public  is  invited  to 
participate  in  the  NEPA  process 
beginning  with  scoping  and  the 
identification  of  issues  in  November, 
1994.  Public  Scoping  Meetings  to 
identify  issues  will  be  held  as  follows: 

Wednesday,  November  16.  1994 — 7:00- 
9:00  pm 

Miami  Arizona  High  School  Cafeteria, 
Highway  60  &  Ragus  Road,  Ciaypool, 
AZ  85532. 

Thursday,  November  17.  1994—7:00- 
9:00  pm 

Mesa  Community  &  Conference  Center, 
201  Center  St.,  Pomeroy  Room,  Mesa, 
AZ  85211. 

Written  comments  relating  to  the 
identification  of  issues  should  be 
received  by  December  17, 1994. 


Federal  Register  /  Vol.  59,  No.  208  /  Friday,  October  28,  1994  /  Notices 


54163 


ADDRESSES/FOR  FURTHER  INFORMATION 
CONTACT:  Send  wrritten  comments  to  one 
of  the  following  addresses: 

BLM:  Mary  Johnson,  Joint  Project 
Manager,  Bureau  of  Land  Management, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027 
(Phone:  (602)780-8090). 

Forest  Service:  Paul  Stewart.  Joint 
Project  Manager,  Tonto  National  Forest, 
2324  E.  McDowell  Rd.,  Phoenix,  AZ 
85006  (Phone:  (602)  225-5200). 
RESPONSIBLE  OFFICIALS:  The  responsible 
oRicials  for  the  agencies  are  Mr.  Charles 
R.  Bazan,  Forest  Supervisor,  Tonto 
National  Forest,  and  Mr.  Gordon 
Cheniae,  District  Manager,  BLM 
Phoenix  District.  They  may  be  reached 
at  the  above  addresses  and  phone 
numbers.  A  separate  record  of  decision 
will  be  signed  by  the  responsible  official 
from  each  agency. 

SUPPLEMENTARY  INFORMATION:  CMMC 
owns  and  operates  a  large  open-pit  mine 
and  leach  operation  in  tiie  Globe-Miami 
mining  district.  The  CMMC  complex  in 
Miami  also  includes  a  smelter  and  a  rod 
plant.  Approximately  950  people  are 
employed  at  the  Cyprus  Miami  facility. 
Additional  surface  area  is  needed  for 
leach  pads  and  associated  facilities  to 
ensure  the  continued  and  uninterrupted 
production  of  high  quality  copper 
cathodes.  The  mine  is  located  near  the 
Towns  of  Globe  and  Miami,  Arizona 
about  65  miles  east  of  Phoenix  on  State 
Highway  60. 

Planned  activities  would  take  place 
on  a  combination  of  public  and  private 
surface  and  mineral  lands.  The  public 
lands  include  lands  managed  both  by 
the  Tonto  National  Forest  and  BLM 
Phoenix  District.  Total  new  disturbance 
for  the  Oxhide  pad  would  be  386  acres 
(vdth  329  acres  managed  by  USPS  and 
5  acres  managed  by  BLM).  Total  new 
.disturbance  for  the  BL  pad  would  be 
470  acres  (with  184  acres  managed  by 
BLM  and  203  acres  managed  by  USPS). 
Total  new  disturbance  for  the  GMOipad 
would  be  236  acres  (114  acres  managed 
by  BLM).  Total  new  disturbance  for  the 
Barney  OB  site  would  be  216  acres  (52 
acres  managed  by  BLM  and  32  acresi 
managed  by  USPS).  Two  stormwater 
impoundments  would  be  created 
upstream  of  the  BL  pad  site  in  Little 
Pinto  Canyon  and  Webster  Gulch.  Total 
acres  of  private  and  public  disturbance 
for  all  facilities  would  be  1,308  acres. 
Total  acres  of  public  land  disturbed  by 
all  sites  would  be  919  acres  (564  acres 
managed  by  USPS  and  355  acres 
managed  by  BLM). 

Potential  issues  may  include  but  may 
not  be  limited  to  surface  and 
groundwater  quality,  socioeconomics, 
air  quality,  cultural  resources,  biological 


resources,  visual  resources,  riparian 
areas,  and  mine  reclamation.  The 
following  permits  or  licenses  may  be 
required  to  implement  the  proposed 
action: 

Arizona  Aquifer  Protection  Permit 
(APP)  from  Arizona  Department  of 
Environmental  Quality  (ADEQ). 

Section  404  of  the  Clean  Water  Act 
permit  fium  the  U.S.  Army  Corps  of 
Engineers  (COE)  and  Section  401 
certification  from  ADEQ. 

Modifications  to  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Permit  under  Section  402  of 
the  Clean  Water  Act  from  ADEQ  and  the 
Environmental  Protection  Agency 
(EPA). 

Dam  Safety  Permit  from  Arizona 
Department  of  Water  Resources. 

Well  installation  permits  from 
Arizona  Department  of  Water  Resources. 

Approval  of  modifications  to  the  Air 
Quality  Permit  to  Operate  from  ADEQ. 

Approved  modifications  to  the 
Stormwater  Discharge  Permit  from  EPA. 

The  Environmental  Impact  Statement 
(EIS)  will  be  developed  by  a  third  party 
contractor  who  has  been  approved  by 
the  BLM  and  USPS.  The  contractor  will 
use  an  interdisciplinary  team  to  develop 
the  document.  The  BLM  and  USPS  will 
have  the  joint  responsibility  for  the 
content  of  the  EIS.  The  comment  period 
for  the  draft  EIS  is  anticipated  to  be  in 
the  summer  of  1995.  The  comment 
period  for  the  final  EIS  is  anticipated  to 
be  the  winter  of  1995. 

At  this  early  stage,  it  is  important  to 
give  reviewers  notice  of  several  court 
rulings  related  to  public  participation  in 
the  environmental  review  process.  First, 
reviewers  of  draft  EIS  must  structure 
their  participation  in  their  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDS, 
435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334  (E.D.  Wis.  1980).  Because 
of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objecti<ms 
are  made  available  to  the  agencies  at  a 
time  when  it  can  meaningfully  consider 
them  and  respond  to  them  in  the  EIS. 

To  assist  the  USPS  and  BLM  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  proposed  project 


should  be  as  specific  as  possible. 
Comments  may  address  issues  and 
concerns  or  the  potential  alternatives  to 
be  considered  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
regulations  for  implementing  the 
procedural  provisions  of  NEPA  at  40 
CFR  1503.3  in  addressing  these  points. 

Complete  records  of  all  phases  of  the 
environmental  documentation  process 
will  be  available  for  public  review  at  the 
BLM,  Phoenix  District  Office,  and  at  the 
Tonto  National  Forest  Supervisor's 
Office  (same  as  addresses  noted  above). 

Dated;  October  24. 1994! 
Paul  J.  Buff, 
Acting  District  Manager. 

Dated:  October  24, 1994. 
Gordon  L.  Gates, 
Acting  Forest  Supenisor. 
IFR  Doc.  94-26710  Filed  10-27-94.  8:45  am) 
BILUNG  CODE  4310~U-M 


Granite  Mountain  Timber  Sales, 
Okanogan  National  Forest,  Okanogan 
County,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  an 
environmental  impact  statement. 

SUMMARY:  On  June  13,  1991.  a  notice  of 
intent  to  prepare  an  cnvirormiental 
impact  statement  (EIS)  for  the  Granite 
Mountain  Timber  Sales,  which  included 
the  Little  Granite,  Pebble  and  Baldy 
Timber  Sales,  was  published  in  the 
Federal  Register  (56  FR  27227).  The 
notice  of  intent  was  revised  on  April  15, 
1993  in  the  Federal  Register  (58  FR 
19646),  in  which  the  Baldy  Timber  Sale 
was  dropped,  and  timelines  for 
completion  were  extended.  A  Notice  of 
Availability  for  the  draft  EIS  was 
published  in  the  Federal  Register  on 
September  24.  1993  (58  FR  49996). 
Because  of  the  current  emphasis  on  fire 
recovery,  watershed  analysis  and  the 
Eastside  Ecosystem  Management 
Project,  the  notice  of  intent  is  being 
cancelled,  and  no  final  EIS  will  be 
issued  for  the  project.  The  Forest 
expects  to  issue  a  new  notice  of  intent 
to  prepare  an  EIS  for  the  project  area  in 
Spring  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Teresa  Wurschmidt, 
Project  Coordinator.  Tonasket  Ranger 
District,  P.O.  Box  466.  Tonasket. 
Washington  98855  or  telephone  (509) 
997-5116. 
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Dated :  October  1 4 , 1 994 .         t 
SamGehr, 
Forest  Supervisor. 
(FR  Doc.  94-26712  Filed  10-27-94;  8:45  am) 

BILUNQ  COOE  3410-11-M 

National  Agricultural  Statistics  Service 

Changes  In  the  index  Construction  and 
Data  Series  of  Farm  Prices  Received 
and  Paid 

AGENCY:  National  Agricultural  Statistics 
Service  (NASS).  United  States 
Department  of  Agriculture  (USDA). 
ACTION:  N'^tice. 

SUMMARY;  Notice  is  hereby  given  that 
NASS.  USDAt  plans  to  change  the 
construction  of  the  indexes  and  data 
series  of  farm  prices  received  and  paid. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  on  this  change 
should  be  sent  to  Robert  W.  Milton, 
Chief,  Economic  Statistics  Branch, 
NASS/USDA.  Room  5908  South 
Building.  Washington,  D.C.  20250; 
telephone  (202)  720-3570,  within  30 
days  of  this  notice. 

SUPPLEMENTARY  INFORMATION:  NASS  is 
updating  the  weights  and  changing  the 
construction  of  its  indexes  of  prices 
receiveiand  paid  by  farmers.  In 
conjunction  Vkith  the  new  index 
procedures,  additional  changes  to  the 
prices  received  and  paid  data  series  will 
be  made  as  itemized  below.  All  changes 
will  take  effect  beginning  in  January 
1995  with  data  published  in 
Agricultural  Pricos. 

The  prices  received  and  paid  indexes 
are  used  in  computing  the  parity  prices 
that  NASS  is  required  by  statute  to 
publish  monthly  (7  U.S.C.  1301(a)(lKc)). 
The  base  or  fixed  weights  used  in 
constructing  the  indexes  have  become 
outdated  as  the  mix  of  commodities 
fanners  produce  and  input  items  they 
purchase  have  changed  and  are 
expected  to  continue  to  change  over 
time. 

-Major  changes  to  the  weights  and 
construction  of  the  price  indexes  and  to 
the  prices  received  and  paid  data  series 
are: 

(1)  A  1990-92  reference  and  base 
period  will  replace  the  current  1977 
reference  and  1971-73  base  period. 

(2)  Five-year  moving  average  weights 
will  replace  the  current  fixed  1971-73 
base  period  weights. 

(3)  Monthly  raarlceimg  weignts  that 
reflect  seasonal  marketing  patterns  will 
be  added  for  prices  received 
commodities. 

(4)  The  36-inonth  (1990-92)  a^grage 
prices  used  as  base  period  prices  for  the 
prices  received  indexes  will  be 


we  ghted  by  monthly  volumes  of 

far  ners'  sales.  The  current  base  period 

(19  71-73)  prices  are  simple  averages^ 

( ))  The  new  indexes  will  be 
coi  structed  by  multiplying  the  ratios  of 
the  current  prices  to  the  base  period 
pri  :es  by  the  moving  average  weights 
(ac  usted  for  seasonal  marketing 
pat  erns  for  the  prices  received  indexes). 

( ))  Crop  coverage  will  be  expanded  in 
the  prices  received  indexes,  largely  for 
fru  ts,  vegetables,  greenhouse/nursery 
pre  ducts,  and  specialty  crops. 

( ')  Prices  Paid  Surveys  for  feed,  fuels, 
fen  ilizer,  agricultural  chemicals,  retail 
see  Is.  and  farm  machinery  will  be 
coi  ducted  annually  in  April.  The  prices 
pai  1  indexes  will  still  be  updated 
qui  rterly^)ased  on  changes  in 
apfropriate  Bureau  of  Labor  Statistics 
(Bl  S)  component  indexes.  Prices  Paid 
Suj  veys  for  autos  and  trucks,  building 
ma  erials,  farm  supplies,  motor 
su{  plies,  and  marketing  containers  vdll 
be  liscontinued.  BLS  component 
inc  3xes  will  be  used  to  measure  price 
chj  ages  for  these  and  other  input  items. 
Fet  ier  livestock  price  surveys  will 
cor  tinue  quarterly. 

(i  i)  Separate  prices  paid  indexes  for 
cro )  and  livestock  farms  will  be 
cor  puted  and  published. 

['  )  The  1910-14=100  price  indexes 
req  lired  by  statute  (7  U.S.C. 
13C  1(a)(1)(c))  for  computing  parity 
prii  es  will  be  determined  based  on  the 
cha  iges  in  the  new  1990-92=100 
inc  5xes. 

E  3ginning  in  January  1995,  the  new 
19£  3-92  indexes  will  be  published 
mo  ithly  in  Agricultural  Prices  for  prices 
reci  ived  and  quarterly  for  prices  paid. 
Th(  new  1990-92  based  indexes  will  be 
con  structed  back  to  1975.  The  revised 
191  3-14  indexes  and  the  new  1990-92 
ind  ;xes  covering  the  1975-93  period 
wil  be  published  in  a  separate  release 
by  1  ie  end  of  January  1995.  The  old 
197  7  indexes,  except  for  the  fresh 
maj  ket  fruit  and  vegetable  and 
stai  onally  adjusted  prices  received 
ind  !xes,  will  be  available  upon  request 
dur  ng  1995  but  discontinued  thereafter. 
Th(  fresh  market  fruit  and  vegetable 
ind  ixos  and  the  seasonally  adjusted 
ind  !xes  now  pubUshed  for  fr«sh  market 
frui  s.  fresh  market  vegetables,  potatoes 
anc  dry  beans,  dairy  products,  and 
poi  try  and  eggs  will  be  discontinued  in 
Jan  lary  1995.  Prices  paid  estimates  for 
bui  ding  materials,  farm  and  motor 
sup  Dlies,  and  new  autos  and  trucks  will 
no  anger  be  published. 

T  le  changes  in  the  construction  of  the 
indi  !xes  will  simplify  updating  the 
con  ponent  items  and  reference  periods 
whi  e  maintaining  approjiriate  weights. 
The  new  index  procedures  will  provide 
Ion  -term  comparability  in  computing 


future  index  numbers,  reduce 
respondent  burden,  and  better  utilize 
existing  Government  data.  The  overall 
changes  will  not  have  a  significant  effect 
on  the  levels  of  the  prices  received  and 
prices  paid  indexes,  and,  therefore,  will 
have  very  little  effect  on  the  levels  of 
parity  prices. 

Done  in  Washington,  D.C,  this  24th  day  of 
October  1994. 

Rich  Allen, 

Acting  Administrator. 

(FR  Doc.  94-26767  Filed  10-27-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  94-0970-4270] 

R!N  0693-ZA04 

Physics  Laboratory  1995  Summer 
Undergraduate  Research  Fellowships 
(SURF)— Partnerships  in  Atomic, 
Molecuiar,^nd  Optical  (AMO)  Physics 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice. 

SUMMARY:  Through  Summer 
Undergraduate  Research  Fellowships, 
"SURFing  the  Physics  Lab:  A 
Partnership  for  AMO  Physics"  will 
provide  an  opportunity  for  the  Physics 
Laboratory  of  the  National  Institute  of 
Standards  and  Technology  and  the 
National  Science  Foundation  to  join  in 
partnership  with  American  colleges  and 
universities,  stimulating  outstanding 
physics  students  to  pursue  scientific 
careers  by  exposing  them  to  the  world 
class  atomic,  molecular,  optical  and 
radiation  physicists  and  facilities  in  the 
NIST  Physics  Latjpratory,  and 
strengthening  imdergraduate  AMO 
physics  curricula  by  forming  the  basis 
for  ongoing  collaborations.  The  NIST 
program  director  will  work  with  physics 
department  chairs  and  directors  of 
multi-disciplinary  centers  of  excellence 
to  identify  outstanding  undergraduates 
(including  graduating  seniors)  who 
would  benefit  from  off-campus  summer 
research  in  an  honors  academy 
environment.  We  recommend  a  group  of 
two  candidates  plus  one  alternate  to  be 
nominated  by  each  institution,  although 
larger  or  smaller  groups  will  be  given 
equal  consideration.  The  selected  group 
of  about  twenty  (20)  students  will  spend 
approximately  twelve  (12)  weeks  at  the 
Physics  Laboratory's  Gaithersburg,  MD 
campus,  working  one-on-one  with  NIST 
staff  physicists;  actively  engaged  in 
projects  that  combine  the  quest  for 
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fundamental  knowledge  and  direct 
applications  to  problems  of  national 
importance;  learning  about  non- 
academic  alternatives  for  research 
careers;  living  science  and  seeing  how 
they  can  make  a  difference.  The  12- 
week  stipend  for  the  summer  of  1995 
will  be  $3600.  Students  and  NIST 
research  advisors  will  be  paired  based 
on  the  student's  background  and 
interests  in  the  spring,  to  allow  for 
adequate  dialogue  between  the  students, 
the  student's  physics  professors  and 
NIST  advisor  about  the  intended 
project,  to  ensure  that  the  student 
arrives  at  NIST  ready  to  contribute,  and 
to  prepare  the  student's  physics 
professor  for  follow-up  in  the  fall.  Good 
overlap  of  research  interest  will 
facilitate  collaborations  between  NIST 
and  the  participating  academic  partners. 
The  students  will  collectively  live  in  a 
nearby  furnished  apartment  complex 
and  participate  in.the  many  NIST 
seminars  and  in  a  weekly  SURFing  the 
Physics  Lab  Summer  Seminar  Series. 
The  students  will  all  present  a  research 
seminar  at  NIST  and  be  encouraged  to 
participate  in  a  local  or  national 
scientific  conference  during  the 
following  academic  year.  Given  the 
significant  lack  of  diversity  in  the 
present  physics  work  force,  we  will 
aggressively  seek  out  competitive 
students  from  underrepresented  groups 
or  persons  with  disabilities.  Costs  for 
this  program  (stipend,  travel  and 
housing)  will  be  shared  by  NIST,  NSF 
and  the  participatfbg  schools. 
DATES:  Proposals  must  be  received  no 
later  them  the  close  of  business  February 
1, 1995. 

ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  proposal  along  with  the  Grant 
Application,  Standard  Form  424  (Rev. 
4/92)  to:  Physics  Laboratory,  Attn:  Dr. 
David  S.  King.  Nation?!  Institute  of 
Standards  and  Technology.  Building 
221.  Room  B268.  Gaithersburg.  MD 
20899-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  S.  King,  (301)  975-2369. 
SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  domestic  assistance 
name  and  number:  11.609 — Measurement 
and  Engineering  Research  and  Standards. 

Authority 

The  Act  of  March  3. 1901.  as  amended 
(15  U.S.C.  278g-l)  authorizes  the 
National  Institute  of  Standards  and 
Technology  to  expend  up  to  1  per 
centum  of  the  funds  appropriated  for 
activities  of  NIST  in  any  fiscal  year,  as 
the  Director  deems  appropriate,  for 
financial  assistance  awards  in  the  form 
of  cooperative  agreements  to  students  at 


institutions  of  higher  learning  within 
the  United  States.  These  students  must 
show  promise  as  present  6t  future 
contributors  to  the  missions  of  NIST. 
Cooperative  Agreements  are  awarded  to 
assure  continued  growth  and  progress  of 
science  and  engineering  in  the  United 
States,  including  the  encouragement  of 
women  and  minority  students  to 
continue  their  professional 
development. 

Program  Description 

The  objective  of  this  partnership  will 
build  upon  a  1993  summer  pilot 
program  funded  by  NIST  as  a  proof  of 
concept  and  the  1994  SURFing  program 
partially  funded  by  the  NSF  Physics 
Division  as  a  Research  Experience  for 
Undergraduates  Site.  Of  the  40  students 
involved  during  the  past  two  years 
about  40%  were  Hispanic  Americans 
and  40%  were  African  Americans,  half 
were  women  and  1  was  legally  blind. 
Between  20  to  50%  of  the  associated 
student  stipends,  travel  and  housing 
was  provided  in  cost  sharing  by  the 
individual  participating  institutions. 

NIST  is  the  nation's  premiere  institute 
for  the  physical  sciences  and.  as  the 
lead  agency  for  technology  transfer,  is 
providing  a  strong  interface  between 
government,  industr>',  and  academia; 
on-site  researchers  at  NIST  come  from  a 
broad  range  of  colleges  and  industries. 
Owing  to  its  imique  mission  to  support 
the  U.S.  economy  by  working  with 
industry,  NIST  embodies  a  special 
science  culture,  developed  from  a  large 
and  well  equipped  research  staff  that 
enthusiastically  blends  programs  that 
address  the  immediate  needs  of  industry 
with  longer-term  research  that 
anticipates  future  needs.  This  occurs  in 
few  oOier  places  and  enables  the 
Physics  Laboratory  to  offer  unique 
research  and  training  opportunities  for 
undergraduates,  providing  them  a 
research-rich  environment  and  exposure 
to  state  of  the  art  equipment,  to 
scientists  at  work  and  to  professional 
contacts  that  represent  future 
employment  possibilities. 

Attending  to  the  long  term  needs  of 
many  U.S.  high-technology  industries, 
NIST's  Physics  Lab  conducts  basic 
research  in  the  areas  of  quantum, 
electron,  optical,  atomic,  molecular,  and 
radiation  physics.  This  is 
complemented  by  applied  research 
devoted  to  overcoming  barriers  to  the 
next  technological  revolution,  in  which 
individual  atoms  and  molecules  will 
serve  as  the  fundamental  building 
blocks  of  electronic  and  optical  devices. 
To  achieve,  these  goals,  staff  develop 
and  utilize  highly  specialized 
equipment,  such  as  polarized  electron 
microscopes,  scanning  tunneling 


microscopes,  lasers,  and  x-ray  and 
synchrotrons  radiatiofi  sources. 
Research  projects  can  be  theoretical  or 
experimental,  and  will  range  in  focus 
from  quantum  electrodynamics,  through 
trapping  atoms  and  choreographing 
molecular  collisions,  to  ionizing 
radiation.  SURFers  will  work  one-on- 
one  with  our  nation's  top  physical 
scientists  both  from  NIST  and  &t>m 
some  of  our  nation's  leading,  high  tech 
industries.  It  is  anticipated  that 
successful  SURFers  will  move  from  a 
position  of  reliance  on  guidance  from 
their  research  advisors  to  one  of 
research  independence  during  the 
twelve  week  period.  One  goal  of  this 
partnership  is  to  provide  opportunities 
for  our  nation's  next  generation  of 
scientists  and  engineers  to  engage  in 
world  class  scientific  research  at  NIST, 
especially  in  ground  breaking  areas  of 
emerging  technologies.  This  carries  with 
it  the  hope  of  motivating  these 
individuals  to  pursue  a  Ph.D.  in 
physics,  and  to  consider  alternative 
research  careers.  SURFing  the  Physics 
Lab  will  attempt  to  forge  partnerships 
with  NSF  and  with  post-secondary 
institutions  that  demonstrate  strong, 
hands-on  undergraduate  science 
curricula,  especially  those  with  a 
demonstrated  commitment  to  the 
education  of  women,  minorities  and 
students  vd\h  disabilities.  This  program 
will  be  open  to  all  U.S.  citizens 
interested  in  AMO  physics. 

Eligibility 

Colleges  and  universities  with  degree 
granting  programs  in  areas  of  AMO 
physics. 

Funding  Availability 

The  NIST  Physics  Laboratory  will 
commit  approximately  $50,000  to 
support  cooperative  agreements  under 
this  program.  The  NIST  Physics 
Laboratorj''s  REU  Program  is  supported 
by  NSF  at  the  level  of  $55,000  per  year. 
The  anticipated  direct  and  indirect  cost 
for  stipends,  travel  and  housing  and 
conference  attendance  for  twenty 
students  is  about  $140,000.  The  actual 
number  of  awards  made  under  this 
announcement  vdll  depend  on  the  level 
of  cost  sharing  by  our  academic 
partners. 

Proposal  fiexiew  Process 

All  proposals  will  be  reviewed  by  a 
panel  of  three  NIST  scientists  appointed 
by  the  Program  Director.  Proposals 
should  include  the  following: 

(A)  Student  Information:  (1)  Official 
transcript  fbr  each  student  nominated 
with  a  recommended  G.P.A.  of  3.0  or 
better;  (2)  a  personal  statement  from 
each  student  and  statement  of 


commitment  to  participate  in  the  1995 
SURF,  including  a  description  of  the 
student's  prioritized  research  interests; 
(3)  a  resume  for  each  student;  and  (4) 
two  letters  of  recommendation  for  each 
student.  All  references  to  student 
include  the  proposed  alternate. 

(B)  Information  About  the  Applicant 
Institution:  (1)  Description  of  the 
applicant's  education  and  research 
philosophy,  faculty  interests,  on- 
campus  research  program(s)  and 
opportunities,  and  overlapping  research 
interests  of  NIST  and  the  institution; 
and  (2)  a  statement  addressing  issues  of 
academic  credit  and  commitment  to  cost 
sharing. 

Application  Kit 

An  application  kit,  containing  all 
required  application  forms  and 
certifications  is  available  by  calling 
Arvell^  Kuehl  at  (301)  975-2378.  An 
applic-^t-.oii  kit  includes  the  following: 
SF  424  (Rev  4/92)— APPLICA-HON  FOR 

FEDERAL  ASSISTANCE: 
SF  424A  (Rev  4/92)— BUDGET 

INFORMATION— Non-Construction 
Programs 
SF  424B  (Rev  4/92)— ASSUR.\NCES— 

Non-Construction  Programs 
CD  511  (7/91)— CERTIFICATION 
REGARDING  DEBARMENT,  ' 
SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS- 
DRUG-FREE  WORKPLACE 
REQUIREMENTS  AND  LOBBYING 
CD  512  (7/91>-CERTIFICATION 
REGARDING  DEBARMENT. 
SUSPENSION.  INELIGIBILITY  AND 
VOLUNTARY  EXCLUSIONS- 
LOWER  TIER  COVERED      ' 
TRANSACTIONS  AND  LOBBYING 
SF-LLL— DISCLOSURE  OF  LOBBYING 

ACTIVITIES 
SF-LLL-A— DISCLOSURE  OF 
LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 

Evaluation  Criteria 

Evaluation  of  Student's  Academic 
-  Ability  and  Commitnient  to  Program 
Goals  (35%):  Includes,  but  is  not  limited 
to.  evaluation  of  the  following: 
'  Completed  course  work;  expressed 
research  interest;  prior  research 
experience;  grade  point  average  in 
courses  relevant  to  program;  career 
plans;  honors  and  activities. 

Evaluation  of  Applicant  Institution's 
Commitment  to  Program  Goals  (35%): 
Includes,  but  is  not  limited  to. 
evaluation  of  the  following:  Institution's 
focus  on  AMO  physics;  overlap  between 
research  interests  of  the  institution  and 
NIST;  emphasis  on  undergraduate 
hands-on  research;  undergraduate 
participation  in  research  conferences/ 
programs;  on-campus  research  facilities; 


i  ivolvement  in  systemic  reform  at  the 
I  ndergraduate  level;  past  participation 
I  y  students/institution  in  such 
I  rograms;  and  commitment  to  educate 

V  romen/minorities,  and  persons  with 
c  isabilities. 

Evaluation  of  Apphcant  Institution's 
(  ost  Sharing  (30%):  In  the  spirit  of  a 
t  ue  partnership,  successful  applicants 
\  ill  be  encouraged  to  contribute 
r  latching  funds.  A  suggested  level  of 
p  articipation  would  be  to  directly  cover 
s  udent  travel  (one  round  trip  by 
c  Jmmon  carrier)  and  housing  costs 
(  ipproximately  $1200);  a  higher  level  of 
I  articipation,  such  as  partial  payment  of 
t  le  student's  stipend,  stated  intent  to 
s  jpport  the  participating  students  at  a 
r  (search  conference,  and/or  awarding  of 
a  :ademic  credit,  will  be  given  extra 
r  lerit  in  the  evaluation  process. 

Award  decisions  shall  be  based  upon 
ti  ital  evaluation  score. 

/  ward  Period 

The  1995  Physics  Laboratory  SURFing 
F  artnership  is  anticipated  to  run 
h  3tween  May  29  through  August  18, 
1 395;  adjustments  may  be  made  to 
a  xommodate  specific  academic 
s  :hedules  (e.g.,  running  from  May  15 
t  irough  August  4,  of  awarding  a  limited 
r  limber  of  10- week  cooperative 
a  ;reements). 

f  iperwork  Reduction  Act 

The  Standard  Form  424  and  other 
S  andard  Forms  in  the  application  kit 
a  e  subject  to  the  requirements  of  the 
P  iperwork  Reduction  Act  and  have 
b  !en  approved  by  0MB  under  Control 
^  OS.  0348-0043.  0348-0044, 0348- 

0  )40.  and  0348-0046. 

/  dditional  Requirements 

F  imary  Application  Certifications 

All  primary  applicants  must  submit  a 
c  )mpktcd  form  CD-511,  "Certifications 
F  sgarding  Debarment,  Suspension  and 
C  ther  Responsibility  Matters;  Drug-Free 

V  orkplace  Requirements  and 
L  Jbbying,"  and  the  following 

e  cplanations  must  be  provided: 

1  Nonprocurement  Debarment  and 
S  ispension 

Prospective  participants  (as  defined  at 
1 )  CFR  part  26,  section  105)  are  subject 
t<  15  CFR  part  26,  "Nonprocurement 
E  sbarment  and  Suspension"  and  the 
n  lated  section  of  the  certification  form 
p  ■escribed  above  applies; 

2  Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
2  ),  section  605)  are  subject  to  15  CFR 
p  ut  26,  subpart  F.  "Govenmaentwide 
R  squirements  for  Drug-Free  Workplace 
(( jants)"  and  the  related  section  of  the 


certification  form  prescribed  above 
applies: 

3.  Anti-Lobby ing 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  meiximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

4.  Anti-Lobbying  Disclosure 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appendix  B. 

5.  Lower-Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  loyver  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF-LLt, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  NIST.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  NIST  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Preaward  Activities  , 

Applicants  who  incur  any  costs  prior 
to  an  award  being  made  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  assurance  that  may  have 
been  provided,  there  is  no  obligation  on 
the  part  of  NIST  to  cover  pre-award 
costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  accepted  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  NIST. 

Past  Performance 

Unsatisfactory  perlormance  under 
prior  Federal  awards  may  result  in  aij 
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appUcation  not  being  considered  for 
funding. 

Name  Check  Reviews 

All  for-profit  and  nonprofit  applicants 
will  be  subject  to  a  ncime  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  applicant  have  been  convicted 
of  or  are  presently  facing  criminal 
charges  such  as  fi-aud,  theft,  perjury,  or 
other  matters  which  significantly  reflect 
on  the  applicant's  management, 
honesty,  or  financial  integrity. 

False  Statements 

A  false  statement  on  an  application  is 
•grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisormient 
as  provided  in  18  U.S.C.  1001. 

Delinquent  Federal  Debts 

No  award  of  Federal  hinds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
full, 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Indirect  Costs 

The  totji  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  cost  dollar  amount  in 
the  application,  whichever  is  less. 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Pub.  L.  103-317.  sections  607  (a)  and 
(b). 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  under 
the  Physics  Laboratory  Program  shall  be 
subject  to  all  Federal  laws  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  financial 
assistance  awards.  The  SURF  program 
does  not  directly  affect  any  state  or  local 
government. 

Applicants  are  reminded  of  the 
applicability  of  Executive  Order  12372. 
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"Intergovernmental  Review  of  Federal 
Programs." 

This  rule  making  action  has  been 
determined  to  be  "not  significant"  for 
purposes  of  Executive  Order  12866. 

Dated:  October  24, 1994. 
Samuel  Kramer, 
Associate  Director. 

[FR  Doc.  94-26740  Filed  10-27-94;  8:45  ami 
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Government  Owned  Inventions 
Available  for  Licensing 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  Government  Owned 
Inventions  Available  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
WTiting  to:  Marcia  Salkcld.  National 
In&ii'.ute  of  Standards  and  Technology. 
Office  of  Technology 
Cornmerciahzaticn.  Physics  Building. 
Room  B-256.  Caithersburg.  MD  20&!;9; 
Fax  301-S69-2751.  AriV  rt-quc-sl  for 
information  should  include  the  NIST 
Docket  No.  and  Ti'le  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  The 
inventions  available  for  licensing  are: 

MST  Docket  No.  90-031 

Title:  Detecting  Polymer  Solidification 
During  Injection  Molding. 

Description:  New  NIST  technology 
makes  it  post-ible  to  determine  the 
optimum  time  for  opening  a  mold 
during  an  injection  molding  process. 
The  invention  indicates  the 
solidification  of  a  polymer  through 
changes  in  the  fluorescence  radiation 
from  a  dye  which  has  been  doped  into 
the  polymer. 

MST  Docket  No.  92-058 

Title:  Perflourinated  lonomer 
Membrane  Invention. 

Description:  This  NIST  invention 
describes  a  perflourinated  ionoraer 
membrane  having  improved  transport 
characteristics.  A  surfactant  species  is 
added  to  a  polymer  mixture  prior  to  film 
casting.  The  resulting  membranes  have 
a  measurably  altered  membrane 
microstrjcture  and  improved  transport 


characteristics  over  prior  art 
membranes.  This  NIST  invention 
describes  the  method  of  producing  the 
improved  membranes.  The  membranes 
of  this  NIST  invention  are  useful  in  a 
number  of  separation  processes, 
including  the  separation  of  NHi  from 
gaseous  and  liquid  mixtures,  in  the 
production  of  NaOH  and  Ch  gas  from 
the  electroh'tic  dissolution  of  NaCl,  in 
the  separation  of  toxic  and  radioactive 
metals  from  aqueous  streams,  and  in 
solid  polymer  electrolyte  H2O2  fuel 
cells. 

NIST  Docket  No.  94-028 

Title:  Cable  Arrangement  and 
Platform  for  Stabilized  Load  Lifting. 

Description:  NIST  researchers  have 
designed  a  cable  arrangement  and 
platform  that  completely  stabilizes  a 
load  during  lifting.  The  invention  is 
attachable  to  both  boom  and  tower 
cranes,  and  is  useful  for  tasks  such  as 
loading  cargo  onto  ships  and  moving 
materials  at  construction  sites. 

Dated:  October  24. 1994. 
Samuel  Kramer, 
Associate  Director. 
[FR  Doc.  94-26741  Filed  10-27-94:  8:45  am) 

BILU;M  code  3510-1}^ 

National  Oceanic  and  Atmospheric 
Administration 

[l.D.  101794A] 

Gull  of  Mexico  Fishery  Ma-nagement 
Council;  Public  Meetings 

AGENCY:  National  .Mdrine  Fisheries 

Ser\ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NO.\A), 

Commerce. 

ACTION;  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  its 
committees  will  hold  meetings  on 
November  14  through  17,  1994.  at  the 
Sheraton-Gunter  Hotel.  205  East 
Houston.  San  Antonio.  TX;  telephone: 
(210)227-3241. 

ADDRESSES:  Gulf  of  Mexico  Fishery 
Management  Council.  5401  West 
Kennedy  Boulevard.  Suite  331.  Tampa. 
FL;  telephone:  (813)  228-2815. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle.  Executive  Director; 
telephone:  (813)  228-2815. 

SUPPLEMENTARY  INFORMATION: 
Council  Meetings 

The  Council  meetings  will  begin  on 
November  15  at  1:30  p.m.  The  agenda  is 
as  follows: 

November  15 

•  (2  p.m.  -  3  p.m.)  Appoint 
committees,  receive  public  testimony  on 


grouper  size  limits  and  total  allowable 
catch  (TAG),  and  the  South  Atlantic 
Council  Spiny  Lobster  Amendment 
(NOTE:  Testimony  cards  must  be  turned 
in  to  staff  before  the  start  of  public 
testimony);  and 

•  (3  p.m.  •  5  p.m.)  Take  final  action 
on  grouper  size  limits  and  other  TAC 
issues,  review  Reef  Fish  Amendment  9 
data  collection  and  NMF&actions. 

November  16 

•  (8:30  a.m.  -  9:15  a.m.)  Receive  a 
report  on  the  NMFS  Permitting  System; 

•  (9:15  a.m.  - 10:45  a.m.)  Approve 
Draft  Reef  Fish  Amendment  8  for  public 
hearings; 

•  (10:45  a.m.  -  3:15  p.m.)  Review  an 
options  paper  for  Reef  Fish  Amendment 
11; 

•  (3:15  p.m.  -  4:15  p.m.)  Consider 
Alabama  Special  Management  Zones  for 
public  hearings;  and 

•  (4:15  p.m.  -  5  p.m.)  Review  other 
reef  fish  issues. 

November  1 7 

•  (8:30  a.m.  -  8:45  a.m.)  Receive 
reports  of  the  Habitat  Protection 
Committee; 

•  (8:45  a.m.  -  9  a.m.)  Receive  reports 
from  the  Spiny  Lobster  Management 
Conunittee; 

•  (9  a.m.  -  9:30  a.m.)  Receive  reports 
from  the  Migratory  Species  Management 
Committee; 

•  (9:30  a.m.  -  9:45  a.m.)  Receive 
reports  from  the  Mackerel  Management 
Committee; 

•  (9:45  - 10  a.m.)  Review  of  the  Gulf 
and  South  Atlantic  Fisheries 
Development  Foimdation  Bycatch 
Meeting; 

•  (10  a.m.  -  2  p.m.)  Receive  a 
discussion  paper  on  a  bycatch 
amendment; 

•  (2  p.m.  -  2:30  p.m.)  Review 
responses  to  a  House  Appropriations 
Committee  Request; 

•  (2:30  p.m.  -  2:45  p.m.)  Receive  Law 
Enforcement  Advisory  Panel  report; 

•  (2:45  p.m.  -  3  p.m.)  Status  report  on 
turtle  stranding  litigation; 

•  (3  p.m.  -  3:15  p.m.)  Council  member 
orientation  session; 

•  (3:15  p.m.  -  3:30  p.m.)  Receive 
enforcement  reports; 

•  (3:30  -  3.45  p.m.)  Review  of  funding 
for  Mexican  Pesca  representative  to 
attend  Council  meetings; 

•  (3:45  -  4:15)  Receive  Director's 
reports;  and 

•  (4:15  -  4:30)  Other  business. 

Conunittee  Meetings 

November  14 

•  (1  p.m.  •  5  p.m.)  Meeting  of  the 
Mackerel  Management  Committee,  and 


Joi  It  Shrimp/Reef  Fish  Management 
Co  nmittee. 

No  vember  15 

4  (8  a.m.  - 12:30  p.m.)  Meeting  of  the 
Ha  )itat  Protection  Committee,  Migratory 
Sp  icies  Management  Committee,  and 
Sp  ny  Lobster  Management  Committee. 

Sp  icial  Accommodations 

'  'hese  meetings  are  physically 
ac(  essible  to  people  with  disabilities. 
Rei  uests  for  sign  language 
int  irpretation  or  other  auxiliary  aids 
sh(  uld  be  directed  to  Julie  Krebs  (see 
ADDRESSES)  by  October  28, 1994. 

I  ated:  October  21. 1994. 
Da<  id  S.  Crestin, 

Aa  ing  Director.  Office  of  Fisheries 
Coi  iservation  and  Management,  National 
Ma  ine  Fisheries  Service. 
IFF  Doc.  94-26680  Filed  10-27-94;  8:45Jml 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Co  ton  and  Man-Made  Fiber  Textile 
Pn  ducts  Produced  or  Manufactured  In 
th<  Ptiilippines 

Ocl  aber  25, 1994. 

AG  iNCY:  Committee  for  the 

Im  >lementation  of  Textile  Agreements 

(CI  FA). 

AC  ION:  Issuing  a  directive  to  the 

Co  nmissioner  of  Customs  increasing 

lin  its. 


EFI  ECnVE  DATE:  October  26, 1994. 
FOI I  FURTHER  INFORMATION  CONTACT: 
Jai  Bt  Heinzen,  International  Trade 
Sp  scialist,  Office  of  Textiles  and 
Ap  jarel,  U.S.  Department  of  Commerce, 
(2(  2)  482-4212.  For  information  on  the 
qu  )ta  status  of  these  limits,  refer  to  the 
Qu  ata  Status  Reports  posted  on  the 
bu  letin  boards  of  each  Customs  port  or 
caB  (202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(2d2) 482-3715. 

SUI  'PLEMENTARY  INFORMATKM: 

J  uthority:  Executive  Order  11651  of  March 
3, 1  972,  as  amended;  section  204  of  the 
Ag  icultural  Act  of  1956,  as  amended  (7 
U.!  .C.  1854). 

'  "he  current  limits  for  certain 
cat  igories  are  being  increased, 
vaj  iously,  for  carryforward  and 
cai  ryover. 

i  i  description  of  the  textile  and 
ap  >aTel  categories  in  terms  of  HTS 
nu  nbers  is  available  in  the 
CC  RRELATION:  Textile  and  Apparel 
Ca  egories  with  the  Harmonized  Tariff 


Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645^, 
published  on  November  29, 1993).  Also 
see  59  FR  9730,  published  on  March  1, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
.to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  25,  1994. 
Commissioner  of  Customs, 
^Department  of  the  Treasury,  Washington,  DC 
2022$. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  23, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  T^iat  directive 
concerns  imports  of  certain  cotton,  wofll  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  Hber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
1994  and  extends  through  December  31, 
1994. 

Effective  on  October  26, 1994,  you  are 
directed  to  amend  the  directive  dated 
February  23, 1994  to  increase  the  limits  for 
the  following  categories,  as  provided  imder 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Philippines: 


Category 

Ad^ted  twelve-month 
limit' 

Levels  in  Group  1: 

331/631  _ 

333/334 

345  

647/648  

659-H2  

4,893,414  dozen  pairs. 
212,692  dozen. 
141,482  dozen. 
885,869  dozen. 
1,204,033  kilogranr». 

'  The  limits  have  rrot  been  adjusted  to  ac- 
count for  any  innports  exported  after  December 
31   1993 

2Categoiy  659-H:  only  HTS  numbers 
6502.00.9030,  6504.00.9015,  6504.00.9060. 
6505.90.5090,  6505.90.6090.  6505.90.7090 
and  6505.90.8090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aftairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Ag^eemen  ts. 

(FR  Doc.  94-26737  Filed  10-27-94;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List:  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletions  from 

the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  ser\'ices  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  November  28. 1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway,       ^ 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
22,  August  12  and  September  2, 1994, 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (59  F.R. 
19164,  41434  and  45666)  of  proposed 
additions  to  and  deletions  from  the 
Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to,  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4&-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  ser\'ices. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Grounds  Maintenance,  Koritz  Memorial 
Garden,  Brooks  Air  Force  Base,  Texas 

Janitorial/Custodial,  928th  Airlift  Group 
(AFRES).  except  Building  4.  OHare 
International  Airport  Air  Reserve 
Station,  Chicago,  Illinois 

Operation  of  Copy  Distribution  Center 
for  the  following  Department  of  Energy 
locations: 

Forrestal  Building.  Washington.  IXi  1615  M 
Street,  Washington,  DC,  19901 
Germantown  Road,  Germantown, 
Marj-land 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Card  Set,  Guide,  File 

7530-00-989-069^ 

7530-00-989-0184 

7530-00-988-6543 

7530-00-988-6544 

7530-00-988-6551 
Beverly  L.  Milkman, 
Executive  Director. 

(FR  Doc.  94-26724  Filed  10-27-94;  8:45  am) 
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Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  28, 1994. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements  for  small 
entities  other  than  the  small 
organizations  that  vkill  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  smd 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  thp 
Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Kit.  Solar  Power  Installation 
5340-01-176-4179 
NPA:  Knox  County  Association  for 
Retarded  Citizens,  Knoxville,  Tennessee 
Microfiche  of  FAA  Directives  &  Advisory 
Circulars 
7690-0O-NSH-0078 
(Requirements  for  the  Federal  Aviation 
Administration) 

NPA;  Alliance.  Inc.,  Baltimore.  Maryland 
Napkin,  Table.  Paper 

8540-01-350-6417 

8540-01-351-2150 

NPA:  Maine  Center  for  the  Blind  & 
Visually  Impaired.  Portland.  Maine 
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Service 

Janitorial/Custodial,  U.S.  Border  Station 
Main  Building  588  (1st  floor),  East  k 
West  Headhouse.  Primary  Pedestrian 
Building,  801  East  Ysidro  Boulevard,  San 
Diego,  CA 
NPA:  Mental  Health  Systenis,  Inc.,  San 
Diego,  California 

Beverly  L.-Milkman, 

Executive  Director. 

IFR  Doc.  94-26725  Filed  10-27-94;  8:45  amj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Financial  Products  Advisory 
Committee 

November  17, 1994. 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2  section 
10(a)  and  41  CFR  101-6.1015Cb).  that 
the  Commodity  Futures  Trading 
Commission's  Financial  Products 
Advisory  Committee  will  conduct  a 
public  meeting  in  the  Lower  Level 
Hearing  Room  (B-1)  at  the 
Commission's  Washington,  D.C. 
headquarters  located  at  2033  K  Street, 
N.W.,  Washington,  D.C.  20581,  on 
November  17, 1994,  beginning  at  1:30 
p.m.  and  lasting  until  5  p.m.  "The  agenda 
will  consist  of: 

Agenda 

1 .  A  briefing  by  the  CFTC  staff  on  the 
status  of  the  CFTC's  proposed  risk 
assessment  rules,  followed  by  discussion/ 
comments  on  the  CFTC's  proposed  rules  by 
FPAC  members. 

2.  A  briefmg  by  the  CME  on  its  new  trading 
procedures  for  strips  of  Eurodollar  futures 
contracts  and  proposals  to  tighten  EFP  rules 
on  Eurodollars. 

3.  A  briefing  by  the  SEC  on  its  recently 
released  report  regarding  mutual  fund  use  of 
ore  derivatives^  including  possible  revisions 
to  restrictions  on  leveraged  transactions;  the 
staff  will  also  provide  an  update  on  the  status 
of  the  SEC's  proposed  rules  on  third  party 
custodial  accounts. 

4.  A  panel  discussion  of  customer 
protection  issues  in  OTC  derivative  markets, 
including  the  fterceived  need  for  a 
"suitability"  standard  to  apply  to  OTC 
derivative  transactions.  The  panel  will 
include  perspectives  from  the  end-user 
community;  the  CXX  and  its  experience  in 
applying  its  "appropriateness"  standard:  as 
well  as  views  from  Congressional  staff  about 
the  possibility  of  suitability  legislation. 

5.  A  briefmg  by  CFTC  staff  regarding  the 
Commission's  proposed  rules  to  grant 
exemptive  relief  from  certain  requirements  of 
the  CEA  under  Section  4(c)  for  professional 
trading  markets. 

6.  Wrap-up,  discussion  of  other  committee 
business  and  future  agenda  items. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 


thei  e  agenda  matters.  The  Advisory 

Coi  miittee  was  created  by  the 

Cot  tmodity  Futures  Trading 

Coi  unission  for  the  purpose  of  advising 

the  Commission  on  die  assessment  of 

issu  es  concerning  individuals  and 

ind  istries  interested  in  or  affected  by 

Rm  ncial  markets  regulated  by  the 

Cor  miission.  The  purposes  and 

obj<  ctives  of  the  Advisory  Committee 

are  nore  fully  set  forth  in  the  April  23, 

199 }  Charter  of  the  Advisory 

Cor  imittee. 

T  le  meeting  is  open  to  the  public. 
Th«  Chairman  of  the  Advisory 
Cor  imittee,  CFTC  Commissioner  Sheila 
C.  I  air,  is  empowered  to  conduct  the 
m&  ting  in  a  fashion  that  will,  in  her 
jud  ;ment,  facilitate  the  orderly  conduct 
of  t  jsiness.  Any  member  of  the  public 
wh  I  wishes  to  file  a  written  statement 
wit  I  the  Advisory  Committee  should 
mal  a  copy  of  the  statement  to  the 
atte  ition  of:  the  Commodity  Futures 
Tra  ling  Commission  Financial  Products 
Adi  isory  Committee,  c/o  Kristyn  H. 
Bur  lett,  2033  K  Street,  N.W., 
Wa!  hington,  D.C.  20581,  before  the 
me<  ting.  Members  of  the  public  who 
wis  1  to  make  oral  statements  should 
als(  inform  Ms.  Burnett  in  writing  at  the 
fore  going  address  at  least  three  business 
day  5  before  the  meeting.  Reasonable 
pro  vision  will  be  made,  if  time  permits, 
for  in  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Is  lued  by  the  Commission  in  Washington, 
D.C ,  on  October  24. 1994. 
Jeai  A.Webb, 

Sea  etary  of  the  Commission. 
(FR  Doc.  94-26751  Filed  10-27-94;  8:45  ami 
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DE  >ARTMENT  OF  DEFENSE 

Pulllic  Information  Collection 
Re4  uirement  Submitted  to  the  Office  of 
Mai  lagement  and  Budget  (OMB)  for 
Rei  lew 

ACT  ion:  Notice. 


Tpie  Department  of  Defense  has 
sub  mitted  to  OMB  for  clearance,  the 
fol  jwing  proposal  for  collection  of   - 
infi  rmation  under  the  provisions  of  the 
Paj  erwork  Reduction  Act  (44  U.S.C. 
Ch)  pter  35). 

Tit  e;  Applicable  Forms,  and  OMB 
C  ontrol  Number:  Description  of 
\  essels/Description  of  Operations; 
E  MG  Forms  3931  and  3932;  OMB 
C  ontrol  Number  0710-0009 
Ty  le  of  Request:  Extension 
Nu  nber  of  Respondents:  2,000 
Res  ponses  per  Respondent:  1 
An  lual  Responses:  2,000 
Av  irage  Burden  Per  Response:  1  hour 


Annual  Burden  Hours:  2,000 

Needs  and  Uses:  The  information 
collected  hereby,  provides  the  basic 
data  from  which  the  U.S.  Army  Corps 

,  of  Engineers  compiles  and  publishes 
the  Waterborne  Transportation  Lines 
of  the  United  States  (WTLUS).  This 
publication  provides  information  on 
the  vessel  operators  and  their 
American  flag  vessels  operating  or 
available  for  operation  in  the 
transportation  of  freight  and 
passengers.  It  is  used  extensively  by 
the  Corps  of  Engineers,  U.S.  Coast 
Guard,  and  other  Federal  and  State 
agencies  involved  in  transportation 
activities. 

Affected  Public:  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations 

Frequency:  Annually 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer:  Mr.  Matthew 
Mitchell.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Mitchell  at  the  Office  of 
Management  and  Budget,  E)esk  Officer 
for  DoD,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington.  VA  22202- 
4302. 

Dated:  October  25, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  94-26742  Filed  10-27-94;  8:45  ami 
BILUNG  CODE  SOOO-0«-M 


Department  of  the  Army 

Availability  for  Exclusive  or  Partially 
Exclusive  Licensing  of  U.S.  Patent  No. 
5,176,466,  "Revetment  Unit  and 
Method  for  Protecting  Shoreline  or 
Waterway" 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Waterways  Experiment  Station,  DOD. 

ACTION:  Notice. 

SUMMARY:  This  notice  of  availability  was 
previously  published  in  the  Federal 
Register  on  8  June  1994  (59  FR  29595). 
This  notice  extends  the  availability 
closing  date  for  licensing. 

In  accordance  with  37  CFR 
404.7(a)(l)(i),  aimouncement  is  made  of 
the  availability  of  U.S.  Patent  No. 
5,176,466  for  licensing.  This  patent  is 
assigned  to  the  United  States  of  America 


as  represented  by  the  Secretary  of  the 

Army.  Washington,  DC. 

DATES:  Proposals  for  an  exclusive  or 

partially  exclusive  Ucense  must  be 

submitted  on  or  before  November  28, 

1994. 

ADDRESSES:  United  States  Army  Corps 
of  Engineers,  Waterways  Experiment 
Station,  ATTN:  CEWES-CT-C, 
Vicksburg,  Mississippi  39180-6199. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Tina  Wright,  (601)  634-4317. 
SUPPLEMENTARY  INFORMATION:  This 
patent  concerns  a  revetment  unit  for 
protecting  shoreline  or  waterway 
embanJcments  from  erosion  caused  by 
waves  or  currents.  The  object  of  the 
invention  is  to  provide  a  revetment  unit 
which  has  simplified  design  and 
enhanced  interlocking  capabilities  when 
arranged  with  other  identical  imits  into 
a  protective  matrix  covering.  The  imit  is 
generally  L-shaped,  has  a  low  center  of 
gravity  for  stability,  and  maximizes  area 
covered  per  unit  weight.  The  units  form 
a  matrix  which  has  sufficient  porosity  to 
allow  drainage  and  prevent  excessive 
water  pressure  under  the  units.  A  model 
revetment  formed  from  the  units  has 
been  tested  in  a  laboratory  wave  flimte 
at  the  U.S.  Army  Engineer  Waterways 
Experiment  Station.  The  units  have 
demonstrated  a  high  stability  coefficient 
when  subjected  to  the  action  of  water 
waves. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  title  35.  U.S.  Code,  the  Department  of 
the  Army  as  represented  by  die  U.S. 
Army  Engineer  Waterways  Experiment 
Station  wishes  to  Ucense  the  above- 
mentioned  technology  in  an  exclusive, 
or  partially  exclusive  manner  to  any 
party  interested  in  manufacturing  and 
selling  revetment  units  covered  by  the , 
above  mentioned  patent. 

Each  interested  party  is  requested  to 
submit  a  proposal  for  an  exclusive  or  a 
partially  exclusive  Ucense  within  30 
days  of  publication  of  this  notice  in  the 
Federal  Register.  The  proposals  for 
manufacturing  and  selling  the  revetment 
units  covered  by  the  above  mentioned 
patent  will  be  evaluated  using  the 
following  criteria: 

1.  Demonstrated  abihty  to  manufacture 
and  market  revetment  units. 

2.  Presentation  of  applicant's  plan  to 
manufacture  and  market  revetment 
units  employing  the  patented 
technology. 

3.  Capabihty  of  manufacturing  and 
installing  revetment  units. 

4.  Time  required  to  bring  item  to  market 
and  production  rate. 

5.  License  Fee  and  Royahy. 

6.  Technical  capability 
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7.  Small  Business. 
Kenneth  L.  Dentoo, 

Army  Federai  Register  Liaison  Officer. 

[FR  Doc.  94-26773  Filed  10-27-94:  8:45  am) 

BtLLma  CODE  3710-PU-M 


Availability  of  Non-Exclusive, 
Exclushfe,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  a  CS6  Antigen  for  Use  in 
Vaccines 

agency:  U.S.  Army  Medical  Research 
and  Materiel  Command.  EK3D. 
ACTION:  Notice  of  availabiUty. 

summary:  In  accordance  with  37  CFR 
404.7(a)(l)(i),  announcement  is  made  of 
the  availabihty  of  U.S.  Patent 
Application  SN  08/243.482,  entitled 
"Transformed  Bacteria  Producing  CS6 
Antigens  as  Vaccines",  and  filed  May 
13,  1994,  for  licensing.  This  patent  has 
been  assigned  to  the  United  States 
Govemmenl  as  represented  by  the 
Secretary  of  the  Army. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Coounand.  ATTN:  Staff  Judge  Advocate, 
Fort  Detrick,  Frederick,  Marjland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  F.  Moran,  Patent  Attorney,  (301) 
619-2065  or  telefax  (301)  619-7714. 
SUPPLEMBfTARY  INFOfMATION:  This 
invention  relates  to  the  definition  of 
structiKal  proteins  which  will  act  as 
antigens  to  stimulate  protective 
immunity  against  enterotoxigenic 
Escherichia  coli.  Particularly  significant 
are  the  proteins  having  the  antigenic 
properties  of  the  proteins  encoded  by 
the  cssA  and  cssB  genes.  Constructs  may 
be  prepared  with  encode  either  one  or 
both  of  the  proteins.  cssA  and  cssB 
encode  the  structiual  proteins  of  CS6. 
The  invention  further  describes 
composition  of  matter  and  methods 
wherein  a  bacteria  transformed  with  a 
plasmid  which  contains  the  genes  cssA 
and  cssB. 
Kenneth  L  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-26774  Filed  10-27-94:  8:45  am) 

BILUNG  CODE  3710-Oa-M 


Exclusive  Patent  License  Agreement; 
Hyperproducing  Cellulase 
Microorganism  and  Ceiiulase- 
Producing  Microorganism 

agency:  U.S.  Army  Aviation  and  Troop 
Command,  DOD. 
ACTION:  Notice. 

summary:  In  accordance  wdth  37  CFR 
404.7(a)(1),  announcement  is  made  of 


prospective  partially  exclusive  license 
under  U.S.  Patent  Nos.  4,472,504, 
Hyperproducing  Cellulase 
Microorganism,  issued  September  18. 
1984  and  4,275,163,  Cellulase- 
Producing  Microorganism,  issued  June 
23, 1981.  The  licensee  is  Encore 
Technologies,  Inc.,  6482  Carlson  Drive, 
Eden  Prairie,  Minnesota  55346. 
Pursuant  to  37  CFR  404.7(a)(1),  any 
interested  party  may  file  written 
objections  to  this  prospective  partially 
exclusive  license  agreement  within  sixty 
(6)  days  torn  the  publication  of  this 
notice  in  the  Federal  Register.  Written 
objections  should  be  addressed  to  the 
address  given  below. 

DATES:  Written  objections  must  be  filed 
on  or  before  December  27, 1994. 

ADDRESSES:  Commander,  U.S.  Army 
Aviation  and  Troop  Command,  ATTN: 
Intellectual  Property  Law  Branch,  4300 
Goodfellow  Boulevard,  St.  Louis, 
Missouri  63120-1798. 

.  FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  H.  Lamming,  Patent  Attorney, 
telephone:  (314)  263-9150  or  facsimile 
(314)  263-1534. 

SUPPLEMENTARY  INFORMATION:  The 

hyperproducing  cellulase 
microorganisms  were  invented  by  Mr. 
Benedict  J.  Gallo.  Title  to  the  inventions 
is  owned  by  the  U.S.  Army  Natick 
Research,  Development  and  Engineering 
Center.  Licenses  are  granted  imder  the 
authority  of  Section  11(a)(2)  of  the 
Federal  Technology  transfer  Act  of  1982 
(Pub.  L.  92-502)  and  Section  207  of 
Title  35,  United  States  Code.  Notice  of 
intent  to  grant  a  partially  exclusive 
license  to  Solvay  Enzymes,  Inc.,  under 
the  aforementioned  parents  has  been 
published;  the  objection  period  has 
expired. 

Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  94-26772  Filed  10-27-94;  8:45  amj 
BiLUNG  CODE  3710-e«~M 


AvallatHlity  of  Non-Exclusive, 
Exdushra,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Concerning 
Natural  Plant  Products  for  the 
Treatment  of  Protozoal  Diseases 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DOD. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(l)(i),  announcement  is  made  of 
the  availability  for  hcensing  of  U.S. 
Patent  No.  5,290,553  entitled  "Alkaloids 
of  Picralima  nitida  Used  for  Treatment 
of  Protozoal  Disease"  issued  Mairh  1. 
1994.  This  patent  has  been  assigned  to 
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the  United  States  as  represented  by  the 
Secretary  of  the  Army. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  Materiel  Command, 
ATTN:  Staff  Judge  Advocate,  Fort 
Detrick,  Frederick,  Maryland  21702- 
5012.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  F.  Moran,  Patent  Attorney, 
(301)  &19-2065  or  telefax  (301)  619- 
7714. 

SUPPLEMENTARY  INFORMATION:  The 
invention  involves  methods  for 
preparing  substantially  purified 
alkaloids  extracts  of  plants  selected 
from  th"  group  consisting  oiPicralima 
nitida,  Gongronewna  latifolia, 
Rothmonia  withfeldii,  and  Desmodium 
gangeticum,  and  the  use  of  these 
naturally  occurring  plant  materials  for 
the  treatment  of  protozoal  diseases. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  94-26775  Filed  10-27-94;  8:45  amj 
BILUNO  CODE  3710-0»-M 


Department  of  the  Navy 

Record  of  Decision  for  Realignment  of 
Naval  Training  Center  Great  Lakes, 
Illinois 

Pursuant  to  section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  regulations  for 
implementing  NEPA  procedures  (40 
CFR  1500-1508),  the  Department  of  the 
Navy  announces  its  decision  to 
implement  realignment  of  Naval 
Training  Center  (NTC)  Great  Lakes, 
Illinois. 

In  accordance  with  the  legislative 
requirements  of  the  Base  Closure  and 
Realignment  Act  of  1990  (Public  Law 
[P.L.]  101-510),  the  1993  Defense  Base 
Closure  and  Realignment  Commission 
(BRAC-93)  recommended  the  closure  of 
NTC  Orlando.  Florida  and  NTC  San 
Diego,  California.  The  majority  of  naval 
training  at  these  bases  will  be  relocated 
to  NTC  Great  Lakes.  Illinois.  In  addition. 
Naval  Technical  Training  Center 
(NTTC)  Treasure  Island,  and  Combat 
Systems  Technical  Schools  Command 
(CSTC)  Mare  Island.  California,  will  be 
closed  pursuant  to  the 
recommendations  of  BRAC-93,  with 
some  of  the  training  at  these  commands 
relocated  to  NTC  Great  Lakes.  Also 
associated  with  this  section  is  relocation 
of  the  Navy  Recruiting  Command 
(COMNAVCRUITCOM)  from 
Washington.  DC. 

A  Draft  Environmental  Impact 
Statement  was  prepared  for  the  action 
.  and  distributed  to  Federal,  State,  and 


1(  ical  agencies  and  to  interested 
ii  idividuals  and  groups.  Public 
c  )mments  and  Navy  responses  to  those 
o  )mments  were  incorporated  into  the 
F  nal  Environmental  hnpact  Statement 
(  EIS)  which  was  distributed  to  the 
public  for  a  review  period  that  ended  on 
C  ctober  15, 1994.  This  review  resulted 
ij  a  single  letter  from  the  Office  of  the 
G  Dvemor,  IlUnois  State  Clearinghouse. 
si  ating  that  the  action  is  not  in  conflict 
w  ith  State  plans,  policies,  and  priorities. 

The  realignment  will  increase  the 
n  imber  of  average  on-board  service 
s(  hool  students  by  approximately  2,088 
b  itween  1993  and  1998.  The  nimiber  of 
p  !rmanent-party  naval  personnel 
n  jcessary  to  support  service  and 
a  iprentice  school  training  will  increase 
b  '  approximately  243  over  the  same 
p  ;riod.  Twenty-four  construction 
p  ejects  are  required  to  accommodate 
tl  e  realignment  at  NTC  Great  Lakes.  The 
p  ojects  include  upgrades  of  existing 
fa  :ilities  and  new  construction  to 
SI  pport  new  functions  and  increased 
n  imber  of  students  and  permanent- 
p  irty  personnel.  All  associated 
c(  nstruction  and  renovation  projects 
a(  dressed  in  the  FEIS  will  occur  at  NTC 
G  eat  Lakes,  with  the  exception  ofa 
fa  mily  housing  project.  This  project  will 
c<  nstruct  240  family  housing  units  at 
tt  e  Navy-owned  Glenview  Annex. 
A  lother  BRAC-93  decision  directed 
c  Dsure  of  Naval  Air  Station  (NAS) 
G  enview  and  allowed  for  portions  of 
N  \S  Glenview  to  be  retained  by  Navy 
fc :  the  family  housing  requirements  of 
N  rC  Great  Lakes. 

The  Defense  Base  Closure  and 
R  ^alignment  Act  waived  certain  aspects 

0  NEPA  such  that  the  environmental 

ai  alysis  need  not  consider  the  no-action 
a  emative  (no  realignment).  Alternative 
m  jans  of  accommodating  tbe  mandated 
B  L\C-93  realignment  at  NTC  Great 
L  kes  that  were  considered  and 
ir  eluded  the  use  of  existing  structures 
ai  d  alternative  sites  for  construction  of 
n(  w  facilities.  Sites  considered  at  NTC 
G  eat  Lakes  for  the  new  facilities/ 
re  lovations  avoided  environmentally 
S€  nsitive  areas,  then  were  selected  based 

01  the  following  functional 

c(  nsiderations:  adequacy  of  existing 
St  uctures  for  the  proposed  uses, 
a^  ailabiUty  of  utihties,  and  proximity  of 
til  3  barracks  to  existing  and  related 
fa  :ilities,  such  as  classrooms  and  the 
gj  lley.  Glenview  Annex  is  selected  as 
\h  3  most  environmentally  preferred  and 
fu  ictionally  desirable  alternative 
c(  nsidered  for  the  family  housing 
pi  Dject. 

Construction  of  the  new  facilities  will 
cc  nvert  less  than  four  acres  of  lawn  area 
to  impervious  buildings  and  pavement 
SI  rfaces.  There  will  be  no  significant 


impacts  to  surface  water  or  wetlands. 
With  erosion  mitigation  and  through 
sedimentation  control  described  in  the 
FEIS  in  place,  any  potential  for 
localized  decreases  in  the  quality  of 
stormwater  runoff  during  construction 
will  be  minimal  and  temporary.  There 
will  be  no  significant  impacts  to 
groimdwater  or  potable  water  resources 
as  a  result  of  the  realignment. 

The  action  will  cause  no  significant 
impact  to  ambient  noise  levels  or  air 
quality.  Localized,  temporary  Impacts 
will  occur  during  construction  and 
demolition  activities.  Compliance  with 
State  (Title  35,  Section  228)  and  Federal 
regulations,  including  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS),  will  be  achieved 
during  removal  of  asbestos-containing 
m.aterials.  NTC  Great  Lakes  is  located  in 
a  non-attainment  area  for  ozone.  An 
applicability  analysis  was  performed  for 
air  pollutant  emissions  of  nitrogen 
oxides  (NOx)  and  volatile  organic 
material  (VOM)  in  compliance  with  the 
Clean  Air  Act  Amendments  of  1990  and 
1993  final  rule  for  determining 
conformity  of  federal  actions  to  State  or 
Federal  Implementation  Plans  (40  CFR 
Parts  6,  51,  and  93).  The  analysis 
included  construction-related 
emissions,  mobile-source  emissions, 
and  stationary-source  emissions 
associated  with  the  realignment.  Neither 
NOjc  nor  VOM  emissions  estimates  for 
any  year  of  the  action  exceeded  the  de 
minimis  levels  of  25  tons  per  year. 
Therefore,  the  action  is  presumed  to 
conform  to  the  State  Implementation 
Plan  (SIP)  and  is  exempted  from  any 
further  requirements  of  the  General 
Conformity  Rule. 

The  action  at  NTC  Great  Lakes  will 
not  impact  any  Department  of  Defense 
Installation  Restoration  Program  (IRP) 
sites.  The  action  will  not  violate  any 
conditions  of  the  NTC  Great  Lakes 
Waste  Management  Plan  or  the  Spill 
Prevention  Control  and 
Countermeasures  Plan. 

A  Remedial  Investigation  is  currently 
underway  at  Glenview  Annex  to 
determine  the  extent  of  contamination 
at  an  IRP  site  (former  fire  fighting 
training  area)  where  it  intersects  the 
eastern  portion  of  the  family  housing 
site.  Also,  based  on  a  review  of  historic 
aerial  photographs  as  part  of  the  BRAG 
cleanup  plan  for  the  closure  of  NAS 
Glenview,  the  previous  existence  of 
three  ordnance  magazines  and  a  trap/ 
skeet  range  may  exist  on  a  portion  of  the 
new  family  housing  area.  Contaminated 
soils  that  exceed  regulatory  levels  will 
be  remediated  prior  to  construction  in 
accordance  with  applicable  federal  and 
state  requirements. 
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The  increase  in  population  from  the 
action  will  be  small  in  comparison  with 
the  existing  populations  in  Lake  County 
and  the  Chicago  metropolitan  area,  and 
will  not  result  in  significant  impacts  to 
facilities  or  services  on-base  or  in  the 
region.  The  additional  economic  activity 
from  the  action  will  result  in  a  net 
positive  effect  on  the  local  economy. 
The  action  will  not  significantly  impact 
existing  land  uses  at  NTC  Great  Lakes, 
in  the  City  of  North  Chicago,  or  the 
Village  of  Lake  Bluff.  The  action  will 
provide  a  net  increase  of  206  new  family 
housing  luiits  at  the  Glenview  Annex 
family  housing  area  because  34  units  of 
existing  family  housing  will  be 
replaced.  The  additional  vehicular 
traffic  generated  by  the  action  will  not 
be  significant  and  the  cimiulative 
impact  is  anticipated  to  be  less  than 
1990  levels. 

The  action  will  increase  the  number 
of  school-aged  children  by  an  estimated 
312  students,  with  an  estimated  122 
students  being  dispersed  throughout  the 
local  communities  as  a  result  of  naval 
personnel  living  off-base.  The  remaining 
190  students  are  expected  to  reside  in 
the  NAS  Glenview  family  housing. 
Based  on  current  distribution  of  naval 
personnel  living  off-base,  the  122 
additional  students  will  attend  schools 
in  the  communities  surrounding  NTC 
Creat  Lakes  and  the  impacts  to 
individual  schools  v\-ill  be  minimal.  Of 
the  190  students  expected  to  reside  at 
NAS  Glenview.  it  is  estimated  that  38 
students  will  attend  District  225  schools 
and  the  remaining  152  students  will 
attend  District  34  schools.  District  225 
officials  consider  school  capacity  to  be 
sufficient  and  financial  impacts  to  be 
negligible.  District  34  has  indicated  that 
an  additional  152  students  would  have 
a  negative  impact  on  district  facilities 
and  finances,  and  could  require  six  to 
seven  new  classrooms.  The  school 
district  should  receive  Federal  Impact 
Aid  reimbursement  for  lost  property 
taxes  for  each  family  residing  at 
Glenview  Annex.  This  will  serve  to 
equalize  the  contribution  from  Glenview 
Annex  residents  with  those  of  the  local 
community  for  education  support. 
Additionally,  it  is  expected  that  the 
conversion  of  much  of  the  currently 
non-taxable  NAS  Glenview  property  to 
commercial,  industrial,  office,  and  other 
taxable  property  will  have  a  positive 
impact  on  District  34  revenues. 

Utilities  at  NTC  Great  Lakes  and  at  the 
NAS  Glenview  family  housing  site  have 
adequate  capacity  to  serve  the 
additional  personnel  at  both  sites.  NTC 
is  allowed  to  discharge  up  to  10.5 
million  gallons  per  day  (mgd)  to  the 
local  wastewater  treatment  authority, 
and  the  realignment  will  bring  the  total 


NTC  discharge  to  2.8  mgd.  The 
wastewater  treatment  facility  ser\nng 
Glenview  Annex  has  180  mgd  excess 
capacity,  and  will  be  able  to 
accommodate  the  additional  0.2  mgd 
discharge  from  the  Navy  family  housing 
units.  Police  and  fire  protection  services 
are  also  adequate  to  serve  the  needs  of 
the  new  faciUties.  An  expansion  of  the 
medical  and  dental  facilities  at  NTC 
Great  Lakes  is  programmed  to  meet  the 
needs  of  the  additional  incoming 
students  and  staff  population.  On-base 
community  and  recreational  services 
and  facilities  are  adequate  to  serve  the 
needs  of  the  larger  population  at  both 
NTC  Great  Lakes  and  the  NAS  Glenview 
family  housing  area. 

The  action  will  result  in  no  significant 
impacts  to  plant  or  animal  species  listed 
as  threatened  or  endangered  by  either 
federal  or  state  agencies.  Potential 
impacts  to  cultural  resources  at  NTC 
Great  Lakes  have  been  evaluated  in- 
compliance with  Section  106  of  the 
National  Historic  Preservation  Act 
(NHPA).  Renovations  will  be 
undertaken  for  four  buildings  (Building 
4. 177. 178.  and  179)  in  the  National 
Historic  District  at  NTC  Great  Lakes. 
However,  only  building  4  is  a 
contributing  property  of  major 
significance  within  the  historic  district. 
All  modifications  to  this  building  will 
be  approved  by  the  Illinois  Historic 
Preservation  Agency  (IHPA)  during  the 
early  phases  of  project  design.  The  IHPA 
has  determined  that  no  significant 
historic,  architectural,  or  archeological 
resoiu-ces  are  located  in  the  Glenview 
Aimex  project  area. 

Questions  regarding  the  Draft  and 
Final  Environmental  Impact  Statement 
prepared  for  this  action  may  be  directed 
to:  Commanding  Officer,  Southern 
Division,  Naval  Facilities  Engineering 
Command,  North  Charleston.  SC  29419- 
9010  (Attn:  Mr.  Robert  Teague.  Code 
203RT).  telephone  (804)  743-0785,  fax 
(803)  743-0993. 

Dated:  October  21, 1994. 
Elsie  L.  Munsell, 

Deputy  Assistarrt  Secretary  of  the  Navy 
lEn\ironmer\t  artd  Safety). 

Dated:  October  24, 1994. 

L.R.  McNees, 

LCDR.JAGC.  USN.  Federal  Register  Uaison 
Officer. 

[FR  Doc.  94-26692  Filed  10-27-94;  8:45  ami 

BIUINQ  COOE  381(MIE-M 


CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 


(CNO)  Executive  Panel  Naval  Surface 
Warship  Design  Task  Force  will  meet  on 
November  15-16, 1994,  from  9:00  a.m.  to 
4:00  p.m.,  on  each  day  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  These 
sessions  will  be  closed  to  the  pubUc. 

The  purpose  of  the  meeting  is  to 
conduct  discussions  about  future 
combat  systems,  command  and  control 
requirements,  missile  and  warhead 
developments,  and  advanced  ship 
design  techniques.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are.  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
WTiting  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  w  ill  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  Title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin, 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601.  Alexandria.  VA  22302-0268. 
Phone:  (703)  756-1205. 

Dated:  October  21. 1994 

L.  R.  McNee« 

LCDR.fAGC,  USN.  Federal  Register  Uaisor} 
Officer. 

|FR  Doc.  94-26771  Filed  10-27-94;  8:45  am) 

BU.UNQ  CODE  3810-AE-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.202] 

Women  and  Minority  Participation  in 
Graduate  Education  Program; 
WittKlrawal  of  Closing  Date  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1995 

SUMMARY:  On  June  10.  1994  and  June  28. 
1994  notices  were  published  in  the 
Federal  Register  (59  FR  30193)  and  (59 
FR  33331)  inviting  applications  for  new 
awards  imder  the  Women  and  Minority 
Participation  in  Graduate  Education 
Program  for  FY  1995.  The  Department  of 
Education  withdraws  these  notices 
inviting  applications  for  new  awards  for 
FY  1995  under  this  program.  The 
Department  will  not  make  new  awards 
in  FY  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  V.  Payne.  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W..  Portals  Building,  Suite  C-80. 
Washington.  D.C.  20202-5329. 
Telephone:  (202)  260-3291.  Internet 
address:  VICKI_PAYNE@ED.GOV:  Fax: 
(202)  260-7615.  Individuals  who  use  a 


telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  at 
Gopher.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1134a. 
Dated:  October  24. 1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  Pbstsecondary 

Education. 

|FR  Doc.  94-26760  Filed  10-27-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Energy  information  Administration* 

Agency  information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)4ias  submitted  the 
energy  information  collections  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
imder  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 


olf  the  average  hours  per  response;  (12) 

Tjhe  estimated  total  annual  respondent 

I  urden;  and  (13)  A  brief  abstract 

c  escribing  the  proposed  collection  and 

t  le  respondents. 

C  ATES:  Comments  must  be  filed  vnthin 

3  9  days  of  publication  of  this  notice.  If 

y  3U  anticipate  that  you  will  be 

s  ibmitting  conmients  but  find  it 

c  ifficult  to  do  so  within  the  time 

a  lowed  by  this  notice,  you  should 

a  Ivise  the  OMB  DOE  Desk  Officer  listed 

h  3I0W  of  your  intention  to  do  so,  as  soon 

a ;  possible.  The  Desk  Officer  may  be 

t(  lephoned  at  (202)  395-3084.  (Also, 

p  ease  notify  the  EIA  contact  listed 

b  ;low.) 

A  3DRESS:  Address  comments  to  the 
E  epartment  of  Energy  Desk  Officer, 
C  ffice  of  Information  and  Regulatory 
/  ffairs.  Office  of  Management  and 
E  udget,  726  Jackson  Place  N.W., 

V  Washington.  D.C.  20503.  (Comments 
s  lould  also  be  addressed  to  the  Office 

0  '  Statistical  Standards  at  the  address 
b  ;low.) 

F  )R  FURTHER  INFORMATION  CONTACT: 
I-  erbert  Miller,  Office  of  Statistical 
S  andards,  (EI-73),  Forrestal  Building, 

•S.  Department  of  Energy,  Washington, 
E  .C.  20585.  Mr.  Miller  may  be 
t(  lephoned  at  (202)  254-5346. 

5  JPPLEMENTARY  INFORMATION:  The  first 

e  lergy  information  collection  submitted 
t(  1  OMB  for  review  was: 

1  Assistant  Secretary  for  Fossil  Energy 

2  FE-781R 

3  1901-0296 

4  Aiuiual  Report  of  International 
Electrical  Export/Import  Data 

5|  Extension 

6  Aimually 

7  Mandatory 
81  Businesses  or  other  for-profit 

37  respondents 

Ip.  1  response 

11.10  hours  per  response 

1 1.  370  hours 

1 }.  FE-781R  collects  electrical  import/ 
export  data  from  entities  authorized  to 
export  electric  energy  to  construct, 
connect,  operate,  or  maintain  facilities 
for  the  transmission  of  electric  energy 
at  an  international  boundary  as 
required  by  10  CFR  205.308  and 
205.325.  The  data  are  also  used  by 
ELA  for  publication.  Holders  of 
Presidential  Permits  are  required  to 
report. 

The  second  energy  information 
cbllection  submitted  to  OMB  for  review 

V  as: 


Office  of  Civilian  Radioactive  Waste 

Management 

RW-859 

1901-0287 

Nuclear  Fuel  Data  Form 


5.  Extension 

6.  Annually,  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  59  respondents 

10.  2.15  responses  per  respondent 

11.  60  hours  per  response 

12.  7,611  hours 

13.  RW-859  collects  data  to  be  used  by 
the  Office  of  Civilian  Radioactive 
Waste  Management  to  define, 
develop,  and  operate  its  program  that 
requires  information  on  spent  nuclear 
fuel  inventories,  generation  rates,  and 
storage  capacities.  Respondents  are  all 
owners  of  nuclear  power  plants  and 
owners  of  spent  nuclear  fuel. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
No.  96-511),  which  amended  Chapter  35  of 
Title  44  United  States  Code  (See  44  IJ.S.C. 
3506(a)  and  (c)(1)). 

Issued  in  Washington,  D.C,  October  21, 
1994. 

Yvonne  M.  Bishop, 

Director,  Office  of  Statistical  Standards, 

Energy  Information  Administration. 

IFR  Doc.  94-26785  Filed  10-27-94;  8:45  am) 
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Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for  • 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C.  3501  et  seq).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
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of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  euid 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  E)esk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  he 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  lackson  Place  NW., 
Washington.  D.C.  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  Miller.  Office  of  Statistical 
Standards,  (EI-73).  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
D.C.  20585.  Mr  Miller  ma'y  be 
telephoned  at  (202)  254-5346. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration 

2.  EIA-897 

3.  N.A. 

4.  MPG  Research  Study 

5.  New 

6.  One-time 

7.  Voluntar\' 

8.  Individuals  or  households 

9.  400  respondents 

10.  1  response 

11.  .333  hours  per  response 

12.  133  hours 

13.  Form  EIA-897  will  be  used  as  a 
research  study  of  fuel  purchase 
diaries.  Data  will  be  collected  for  a 
one-month  period  on  odometer 
readings  and  fuel  gauge  readings  at 
the  beginning  and  end  of  the  month 
along  with  fuel  purchases  during  the 
month.  Respondents  will  be  selected 
fi"om  the  Residential  Energy 

.  Consumption  Survey  households. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
No.  96-511).  which  amended  Chapter  35  of 
Title  44  United  States  Code  (See  44  U.S.C. 
§  3506(a)  and  (c)(1)). 


Issued  in  Washington.  D.C,  October  21. 
19fi4. 

Yvonne  M.  Bishop, 

Director,  Office  of  Statistical  Standards, 
Energy  Information  Administration. 
[PR  Doc.  94-26784  Filed  10-27-94:  8:45  am) 
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Reconfiguration  of  the  Nuclear 
Weapons  Complex 

AGENCY:  E)epartment  of  Energy. 
ACTION:  Notice  to  Separate  the  Current 
Reconfiguration  Programmatic 
Environmental  Impact  Statement  (PEIS) 
into  Two  Separate  Analyses:  Tritium 
Supply  and  Recycling,  and  Stockpile 
Stewardship  and  Management. 


SUMMARY:  In  January  1991.  the  then 
Secretary  of  Energy  aimounced  that  the 
Department  would  prepare  a 
programmatir  environmental  impact 
statement  (PLIS)  examining  alternatives 
for  the  reconfiguration  of  the  nuclear 
weapons  complex  (the  Complex).  The 
framework  for  the  Reconfigiu-ation  PEIS 
was  described  in  the  January  1991 
Nuclear  Weapons  Complex 
Reconfiguration  Study  (Reconfiguration 
St  jdy),  a  detailed  examination  of 
alternatives  for  the  future  Complex. 
Because  of  the  significant  changes  in  the 
world  since  January- 1991.  especially 
v\-ith  regard  to  projected  future 
requirements  for  the  United  States' 
nuclear  weapons  stockpile,  the 
E)epartment  has  concluded  that  the 
framework  described  in  the 
Reconfiguration  Study  does  not  exist 
today.  Contributing  factors  to  this 
conclusion  include  public  comments  at 
the  September-October  1993  PEIS 
scoping  meetings,  the  fact  that  no  new 
nuclear  weapons  production  is  required 
for  the  foreseeable  future,  budget 
constraints,  and  the  Department's 
decision  to  prepare  a  separate  PEIS  on 
Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Nuclear  Materials.  As  a 
result  of  these  changed  circumstances, 
the  Department  is  proposing  to  separate 
the  Reconfiguration  PEIS  into  two 
PEISs:  (1)  a  Tritium  Supply  and 
Recycling  PEIS  to  be  completed  in 
November  1995;  and  (2)  a  Stockpile 
Stewardship  and  Management  PEIS. 

Stockpile  stewardship  includes 
activities  required  to  maintain  a  high 
level  of  confidence  in  the  safety, 
reliability,  and  performance  of  nuclear 
weapons  in  the  absence  of  underground 
testing,  and  to  be  prepared  to  test 
weapons  if  directed  by  the  President. 
Stockpile  management  activities  include 
maintenance,  evaluation,  repair  or 
replacement  of  weapons  in  the  existing 
stockpile.  To  define  a  new  stockpile 


stewardship  and  management  proposal, 
the  Department  is  reviewing  its  nuclear 
weapons  complex  stockpile  stewardship 
and  management  activities.  This  review 
will  take  into  account  the  latest 
information  concerning  current  and 
projected  future  stockpile  requirements. 
To  assist  the  Department  in  defining  a 
new  proposal,  the  Department  intends 
to  hold  a  public  meeting  in  early  1995 
to  receive  comments  on  how  to  conduct 
the  scoping  process  for  the  Stockpile 
Stewardship  and  Management  PEIS,  and 
to  have  preliminary  discussions  on 
potential  alternatives.  This  will  be 
followed  by  public  scoping  meetings 
later  in  1995. 

In  the  meantime,  the  Department  will 
continue  to  evaluate  ahematives  for 
tritium  supply  and  recycKng  in  a 
Tritium  Supply  and  Recycling  PEIS. 
While  the  focus  of  this  PEIS  will  be  on 
alternatives  for  a  long-term,  assu  ed 
supply  of  tritium,  the  PEIS  also  v.iil 
include  an  assessment  of  the 
environmental  and  institutional  impacts 
associated  with  using  one  or  more 
commercial  fight  water  reactors  for 
tritium  production  as  a  contingency  in 
the  event  of  a  national  emergency. 
Specific  commercial  reactors  will  not  be 
identified  in  this  PEIS. 

The  purpose  of  this  notice  is  to 
provide  the  public  with  an  update 
regarding  DOC's  intentions  for  National 
Environmental  Policy  Act  (NEPA) 
re\-iew  of  elements  of  the  future 
Complex,  and  to  request  comments  on 
the  Tritium  Supply  and  Recycling  PEIS 
proposal.  An  Implementation  Plan  (IP) 
for  the  Tritium  Supply  and  Recycling 
PEIS  will  be  issued  after  comments  on 
this  notice  have  been  received  and 
considered.  The  IP  will  explain  more 
fully  the  scope  of  the  Tritium  Supply 
and  Recycling  PEIS. 
DATES:  Comments,  whether  written, 
recorded  on  the  program's  toll-free 
telephone  number,  or  submitted 
electronically,  must  be  postmarked  or 
received  by  November  28.  1994  to 
ensure  consideration.  Late  comments 
will  be  considered  to  the  extent 
practicable.  The  program's  toll-free 
telephone  number  is  1-800-776-2765. 
Instructions  on  submitting  comments 
electronically  can  be  found  in  the 
Supplementary  Information  section  of 
this  notice. 

ADDRESSES:  Written  comments  on  the 
Tritium  Supply  and  Recycling  PEIS 
proposal,  requests  for  further 
information  on  the  Tritium  Supply  and 
Recycling  program,  requests  for  copies 
of  the  revised  Tritium  Supply  and 
Recycling  PEIS  Implementation  Plan 
(IP)  (when  available),  and  requests 
regarding  the  Stockpile  Stewardship 
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and  Management  PEIS  should  be  sent 
to:  Stephen  Sohinki,  Director,  Office  of 
Reconfiguration,  U.S.  Department  of 
Energy,  P.O.  Box  3417.  Alexandria,  VA 
22302,  (202)  58&-1300. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  infonnation  on  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  process,  please  contact:  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Oversight.  EH-25,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  D.C.  20585.  (202) 
586-4600  or  l-«0O-472-2756. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  January  1991,  the  goal  of  the 
Reconfiguration  program  was,  as  it  is 
now,  to  make  the  Complex  smaller,  less 
diverse,  and  less  costly  to  operate.  At 
the  time,  the  projected  production  levels 
were  much  smaller  than  historic  levels, 
but  much  larger  than  they  are  today. 
The  document  that  provided  the 
framework  for  the  original  proposal  was 
the  January  1991  Reconfiguration  Study. 
That  dociunent  was  the  result  of  many 
months  of  effort  by  a  task  force  which 
thoroughly  reviewed  the  status  and 
capabilities  of  the  weapons  complex 
against  projected  future  requirements. 
As  a  result  of  that  effort,  the  Department 
envisioned  that  the  future  Complex 
would  consist  of  fewer  sites,  and  that 
missions  might  be  relocated  to  achieve 
consolidation,  greater  efficiency,  and 
significant  long-term  cost  savings. 
Indeed,  as  a  result  of  the  Secretary's 
decision  last  year  approving  the 
nonnuclear  consolidation  proposal 
(which  had  been  separated  from  the 
original  Reconfiguration  PEIS  effort), 
weapons  complex  functions  will  be 
terminated  at  three  sites  and  significant 
cost  savings  will  be  achieved  within  a 
short  period  of  time. 

The  purpose  of  the  Reconfigiu-ation 
PEIS  was  to  establish  the  locations  for 
the  future  weapons  complex  missions.  It 
was  envisioned  that,  once  future 
mission  locations  were  established 
through  the  PEIS  process,  project- 
specific  enviromnental  analyses  would 
follow  the  PEIS  and  cover  in  detail  the 
projects  necessary  to  implement  the 
PEIS  decisions  at  each  site. 

Within  the  Reconfiguration  PEIS 
scope,  potential  relocation  and 
consoUdation  of  the  "nuclear"  missions 
of  the  complex  (i.e.,  plutonium  and 
uranium  component  fabrication  and 
processing,  weapons  assembly  and 
disassembly,  tritium  supply  and 
recycling,  and  fissile  materials  storage) 
were  being  analyzed.  In  order  to  relocate 
any  of  these  missions  at  the  assumed 
levels  of  production,  major  new 


CO  istniction  would  have  been  required, 
en  ailing  significant  (billions  of  dollars) 
"u  J-front"  cost  with  a  "pay-back" 
pe  iod  significantly  longer  than  for 
nc  muclear  consoUdation. 

Vith  the  end  of  the  Cold  War,  the 
pr(  )jected  long  hiatus  in  the  need  for 
ne  N  nuclear  weapons  production,  and 
th(  budget  constraints  that  are 
an  icipated  to  continue  for  the 
foBBseeable  future,  the  fi^mework 
prisented  in  the  January  1991 
Re  :onfiguration  Study  no  longer  fits 
cu  rent  circumstances  or  supports  any 
rej  listic  proposal  for  reconfiguration  of 
th<  nuclear  weapons  complex. 
Th  srefore,  the  Etepartment  intends  to 
se]  arate  the  Reconfiguration  proposal 
int  3  two  parts,  and  will  prepare  a  PEIS 
on  each  part.  The  first  PEIS  is  the 
Tr  tium  Supply  and  Recycling  PEIS, 
wl  ich  will  address  the  need  for  tritiimi. 
Th  3  second  is  the  Stockpile 
Stewardship  and  Management  PEIS. 
which  will  address  the  rest  of  the 
CO]  nplex. 

'  'o  assist  in  the  development  of  a 
St(  ckpile  Stewardship  and  Management 
proposal,  the  Department  intends  to 
iniiolve  stakeholders  in  early  1995 
thr  3ugh  a  meeting  in  advance  of  formal 
sec  ping.  The  goal  of  this  approach  is  to 
en<  ble  stakeholders  to  have  an  active 
rol  5  in  developing  the  Stockpile 
Ste  wardship  and  Management  proposal, 
rat  ler  than  reacting  to  a  proposal 
deteloped  solely  by  the  Department. 
The  Department  expects  to  develop  a 
pr(  posal  after  this  initial  meeting,  and 
to  ssue  a  Notice  of  Intent  before  public 
sec  ping  meetings  later  in  1995. 

The  Department  currently  has  no 
capability  for  the  prcxluction  of  tritium, 
wh  ch  decays  at  a  rate  of  approximately 
fiv(  I  percent  per  year,  and  which  is 
rec  Hired  for  every  active  weapon  in  the 
sto  :kpile.  Current  projections  indicate 
tha  t  new  tritium  is  required  to  be 
av{  liable  in  the  2011-2015  time  frame. 
De  >ending  upon  the  alternative 
sel  K:ted,  it  could  take  up  to  fifteen  years 
or  1  aore  for  a  tritium  source,  once 
sel  (cted.  to  begin  producing  tritium.  Not 
on  y  is  planning  for  a  new,  assured 
tritium  supply  required  to  begin  now  to 
me^t  projected  stockpile  requirements, 
but  the  Department  must  meet  a 
sta  utory  deadUne  of  March  1. 1995.  to 
issi  18  a  PEIS  addressing  tritium  supply 
alt<  matives.  Therefore,  the  Department 
inti  inds  to  separate  the  tritiimi  supply 
an<  recycling  alternatives  from  the 
future  Stockpile  Stewardship  and 
Management  proposal.  The  following 
discussion  outliiies  the  history  of  the 
Redonfiguration  program,  and  the 
cui  rent  proposal  for  tritium  supply  and 
rec  ^cling. 


Original  Reconfiguration  Plan  (February 
1991  to!ulyl993) 

An  NOI  to  prepare  a  PEIS  for 
Reconfiguration  of  the  Nuclear  Weapons 
Complex  was  published  in  the  Federal 
Register  on  February  1 1 ,  1991  (56  FR 
5590).  That  NOI  proposed  to  study  the 
options  presented  in  the  Nuclear 
Weapons  Complex  Reconfiguration 
Study  (DOE/DP-0083)  of  January  1991. 
A  series  of  15  public  scoping  meetings 
were  held  around  the  coimtry  to  solicit 
comments  regarding  the  Reconfiguration 
proposal.  At  that  time,  alternatives  for  a 
new  tritium  supply  facility  were  being 
evaluated  in  a  separate  New  Production 
Reactor  (NPR)  Environmental  hnpact 
Statement  (EIS).  hi  November  1991, 
however,  in  response  to  nuclear 
weapons  stockpile  reductions  which 
delayed  the  need  for  a  new  tritium 
supply  facihty,  the  then  Secretary  of 
Energy  announced  that  the  analysis  of 
NPR  alternatives  would  be  incorporated 
into  the  Reconfigiiration  PEIS. 

An  IP  for  the  Reconfiguration  PEIS 
was  published  in  February  1992.  The  IP 
siunmarized  the  comments  received 
during  scoping,  including  incorporation 
of  the  NPR  analysis  into 
Reconfiguration,  described  the  scope  of 
the  Reconfiguration  program,  the 
alternatives  that  were  to  be  evaluated, 
and  the  methodology  for  preparing  the 

Pmgram  Changes  (July  1993  to  April 
1994) 

After  the  publication  of  the  {uiginal  IP 
in  February  1992,  additional  major 
reductions  in  the  nuclear  weapons 
stockpile  resulted  in  significant  program 
changes.  As  a  result  of  these  changes,  a 
revised  NOI  for  the  PEIS  was  published 
in  the  Federal  Register  on  July  23, 1993 
(58  FR  39528).  Changes  in  the  scope  of 
the  Reconfiguration  PEIS  reflected  the 
fact  that  the  future  Complex  could  be 
smaller  and  more  integrated  than 
previously  envisioned,  and  placed 
increased  importance  on  stewardship  of 
existing  special  nuclear  materials. 

During  the  public  scoping  period  from 
July-October  1993,  many  members  of 
the  public  questioned  why  the 
Department  planned  to  analyze  new 
nuclear  weapon  facilities  in  general,  and' 
new  nuclear  weapon  component 
fabrication  facihties  in  particular,  given 
the  lack  of  requirements  for  new  nuclear 
weapons  and  an  otherwise  limited 
workload.  There  was  a  perception 
among  many  members  of  the  public  that 
evaluation  of  new  fadfities  in  the  PEIS 
indicated  an  intention  to  construct  those 
facibties  in  a  piedetomined  time  frame. 
Based  upon  this  feedbacic  and  a 
resulting  reevaluation  of  known  and 
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projected  requirements  for  weapons 
t^omplex  work  for  the  next  decade,  the 
Department  believes  that  the  lack  of  any 
foreseeable  need  for  new  nuclear 
weapons,  together  with  higher  priority 
budget  needs  (both  for  the  Department 
and  the  Nation),  make  it  unnecessary 
and  inappropriate  to  consider  most 
types  of  new  weapons  production 
facilities,  except  for  tritium  facilities,  at 
this  time.  Moreover,  the  Department  has 
been  directed,  both  by  the  President  and 
the  Congress,  to  establish  a  program  for 
maintamihg  the  safety  and  reliability  of 
the  imcle^  weapons  stockpile  without 
nuc|ear  testing.  This  new  program, 
entitled  Stockpile  Stewardship,  is 
expected  to  require  new  diagnostic 
facilities  and  capabilities.  As  described 
above,  efforts  to  formulate  a  new 
proposal  for  Stockpile  Stewardship  and 
Management  will  be  initiated  in  1995. 
In  addition,  a  new,  separate  project 
has  been  initiated  by  the  Secretary  of 
Energy  to  consider  alternatives  for:  (1) 
long-term  storage  of  separated  fissile 
nuclear  materials  (primarily  plutonium 
and  highly  enriched  lu-anium),  whether 
stored  for  defense  purposes  or  surplus 
to  defense  needs;  and  (2)  disposition  of 
surplus  fissile  nuclear  materials.  The 
environmental  impacts  associated  with 
these  options  are  being  analyzed  in  the 
Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Nuclear  Materials  PEIS, 
currently  in  preparation.  The 
establishment  of  that  project  has  further 
reduced  the  scope  of  the  previously- 
envisioned  Reconfiguration  PEIS. 

Current  Proposal  for  Tritium  Supply 
and  Recycling 

The  proposal  for  tritium  supply  and 
recycling  includes  the  evaluation  of 
technology  and  siting  alternatives.  The 
Department  intends  to  identify  a 
preferred  technology  and  siting 
alternative  in  the  Draft  Tritium  Supply 
and  Recycling  PEIS.  Four  different 
technologies  to  supply  tritium  in  a  new 
facility  will  be  assessed  in  the  PEIS: 
Heavy  Water  Reactor  (HWR);  Modular 
High  Temperature  Gas-Cooled  Reactor 
(MHTGR);  Advanced  Light  Water 
Reactor  (ALWR)  [botli  a  large  reactor 
design  and  a  smaller  reactor  design); 
and  Accelerator  Production  of  Tritium 
(APT). 

Currently,  five  candidate  sites  are 
being  considered  for  new  tritium 
facilities:  the  Idaho  National 
Engineering  Laboratory  (INEL);  the 
Nevada  Test  Site  (NTS);  the  Oak  Ridge 
Reservation  (ORR)  in  Tennessee;  the 
Pantex  Plant  near  Amarillo,  Texas;  and 
the  Savannah  River  Site  (SRS)  in  South 
Carolina. 

The  tritium  recycling  mission 
includes  removing,  separating,  and 


purifying  tritium  gas  contained  in 
tritium  reservoirs  from  returned 
weapons,  receiving  new  tritium  from 
the  tritium  supply  plant,  blending  the 
recycled  tritium  and  the  new  tritiimi, 
and  loading  the  tritium  mixture  into 
new  or  used  reservoirs  for  shipment  to 
the  Pantex  Plant  for  weapons  assembly 
operations.  Currently,  tritium  recycling 
is  conducted  at  SRS.  If  a  new  tritium 
supply  facility  were  to  be  located  at 
SRS.  tritium  recycUng  would  stay  at 
SRS  and  be  upgraded.  If  a  tritium 
supply  facility  were  constructed 
elsewhere,  either  a  new  tritium 
recycling  facility  would  be  collocated 
with  it  and  the  facilities  at  SRS  phased 
out  (thus  teiiTii  iating  the  defense 
mission  at  SRS),  or  the  tritium  recycling 
facilities  at  SRS  would  be  upgraded.  No- 
action  alternatives  for  each  of  the  sites 
where  tritium  facilities  may  be  located 
will  provide  a  baseUne  for  comparison 
of  the  environmental  impacts. 

Additionally,  the  Department  intends 
to  include,  in  the  Tritium  Supply  and 
RecycUng  PEIS,  an  assessment  of  the 
environmental  and  institutional  impacts 
associated  with  using  one  or  more 
commercial  light  water  reactors  for 
tritium  production  as  a  contingency  in 
the  event  of  a  national  emerge.ncy. 

While  the  purpose  of  the  Tritium 
Supply  and  Recycling  PEIS  is  focused 
on  assessing  the  reasonable  alternatives 
for  a  government-owned,  long-term, 
assured  supply  of  tritium,  programmatic 
NEPA  coverage  of  this  contingency 
option,  which  would  only  be  needed  in 
the  event  of  a  national  emergency, 
would  ensure  that  the  public  is 
informed  of  the  Department's  overall 
planning  for  meeting  tritium 
requirements — both  contingency  (until  a 
long-term,  assured  source  is  on  line)  and 
long-term.  This  analysis  would  be 
generic  and  would  not  identify  any 
specific  commercial  reactors  that  might 
be  used  if  such  an  option  were  ever 
required  to  be  implemented. 

An  IP  for  the  Tritium  Supply  and 
Recycling  PEIS,  to  be  issued  after 
comments  on  this  notice  have  been 
received  and  reviewed,  will  explain 
more  fully  the  scope  of  the  PEIS. 

Public  Involvement 

The  Department's  initiatives  for 
further  public  involvement  in  the 
Tritium  Supply  and  Recycling  PEIS  are 
intended  to  provide  the  public 
complete,  accurate,  and  timely 
information,  and  to  facilitate  effective 
participation  in  the  NEPA  process.  The 
initiatives  include  a  series  of  fact  sheets 
describing  various  aspects  of  the 
Tritium  Supply  and  Recycling  PEIS  as 
well  as  other  program  activities.  These 
fact  sheets  will  be  mailed  to  those  on 


the  program  mailing  list  throughout  the 
remainder  of  1994  and  1995.  To  provide 
substantial  opportunities  for  feedback  to 
the  Department,  the  initiatives  include 
the  use  of  a  toll-free  telephone  number; 
placement  of  program  information, 
including  this  notice,  on  an  electronic 
bulletin  board  to  enable  comments  and 
feedback  to  be  transmitted 
electronically;  and  a  speakers  bureau  to 
fulfill  requests  for  DOE  officials  to  speak 
writh  the  public.  In  addition,  once  the 
Tritium  Supply  and  Recycling  draft 
PEIS  is  pubhshed,  the  public  will  be 
invited  to  review  and  comment  on  the 
document.  During  the  comment  period, 
the  Department  will  conduct  a  s*^  -ies  of 
interactive  workshops  to  provide  further 
explanation  of  information  in  the 
document  and  to  provide  the  public 
with  an  opportunity  to  present 
comments,  questions,  and  concerns,  and 
to  discuss  them  with  DOE  officials. 

DOE  is  in  the  process  of  updating  the 
maihng  fist  for  the  Tritium  Supply  and 
Recycling  program  and  the  Stockpile 
Stewardship  and  Management  program. 
A  fact  sheet  on  this  notice,  along  with 
a  mailback  response  form,  is  being  sent 
to  all  those  on  the  current 
Reconfiguration  mailing  fist.  The 
purpose  of  the  mailback  response  form 
is  to  allow  individuals  and 
organizations  to  indicate  their 
continuing  interest  in  receiving 
information  regarding  either  the  Tritium 
Supply  and  Recycling  program  or  the 
Stockpile  Stewardship  and  Management 
program.  Interested  parties  wishing  to 
remain  on  the  mailing  list  for  either  the 
Tritium  Supply  and  Recycling  program 
or  the  Stockpile  Stewardship  and 
Management  program  must  complete 
and  return  the  mailback  response  form 
or  call  1-800-7  76-2  765  with  the  same 
request. 

Environmental  Issues 

The  Tritium  Supply  and  Recycling 
PEIS  will  identify  and  analyze  direct, 
indirect,  and  cumulative  impacts 
resulting  from  the  tritium  supply  and 
recycling  alternatives.  These  include 
potential  impacts  from  constructing  and 
operating  the  proposed  facilities, 
including:  impacts  to  air  quality,  water 
resources,  plants  and  animals,  land  use, 
historic  resources,  archaeological  sites: 
socioeconomic  impacts;  impacts 
associated  with  generating  radiological 
and  nonradiological  wastes;  impacts 
associated  with  transporting  radioactive 
materials;  and  the  potential 
consequenc:es  of  both  normal  and 
accidental  radiological  and 
nonradiological  releases  on  the  public 
and  worker  health  and  safety. 
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Tritium  Supply  and  Recycling  PQS 
Schedule 

The  IP  for  the  Tritium  Supply  and 
Recycling  PEIS  will  be  completed  after 
comments  on  this  announcement  have 
been  considered.  It  is  expected  to  be 
completed  in  January  1995.  The  Draft 
Tritium  Supply  and  Recycling  PEIS, 
which  will  include  preferred 
alternatives  for  tritium  supply  and 
recycling  functions,  will  be  completed 
no  later  than  March  1, 1995.  Following 
the  publication  of  the  Draft  Tritium 
Supply  and  Recycling  PEIS.  public 
hearings  (interactive  workshops)  will  be 
held,  and  a  Final  Tritium  Supply  and 
Recycling  PEIS  is  expected  to  be 
completed  by  November  1995. 

Tritium  Supply  and  Recycling 
Decisions 

No  sooner  than  30  days  after  issuance 
of  the  Final  Tritium  Supply  and 
Recycling  PEIS,  DOE  will  issue  a  Record 
of  Decision  (ROD)  to  document  its 
decisions.  The  ROD  will  explain  how 
DOE  has  balanced  environmental 
considerations  against  other  relevant 
factors,  such  as  economic  and  technical 
considerations,  and  the  Department's 
statutory  mission,  in  reaching  its 
decision.  Following  the  ROD,  project- 
speciftc  NEPA  doc\iments  will  be 
prepared  as  necessary  to  support  actual 
implementation  of  the  ROD. 

Comments 

All  interested  parties  are  invited  to 
submit  their  comments  on  the  Tritium 
Supply  and  Recycling  PEIS  by  regular 
mail  as  explained  in  the  section  entitled 
"Addresses"  at  the  beginning  of  this 
notice,  or  by  calling  the  Tritium  Supply 
and  Recycling  toll  free  number  at  1- 
800-776-2765.  Instructions  will  be 
given  on  how  to  record  your  comments. 
As  an  alternative,  comments  can  also  be 
submitted  electronically  by  using  the 
Federal  Information  Exchange  bulletin 
board  and  following  the  instructions 
listed  below: 

Modem:  Dial  Toll  Free  1-800-783- 
3349.  Local  (301)  258-0953.  (Modem 
parameters  set  at:  VTlOO  terminal 
emulation,  '8'  data  bits,  '1'  stop  bit 
and  'N'  paritv,  1200-9600  baud.) 
hiterNet:  Wide  World  Web  (WWW), 
URL  =  http:lweb.fie.com/web/fed/ 
doe/  or  Telnet  to:  fedix.fie.com  or 
Gopher  to:  gopher.fie.com 
Hours:  Available  24  hours  a  day  (toll 
free:  7:30  a.m.  to  9:30  p.m.  eastern 
time,  weekdays).  A  Help  Line,  (301) 
975-0103,  is  available  weekdays 
between  8:30  a.m.  and  5:00  p.m. 
eastern  time,  except  Federal  hoUdays. 
Costs:  Free,  no  cost  to  users.  No 
telephone,  registration,  access,  or 
downloading  fees. 


Issued  in  Washington,  D.C  this  24th  day 
of  October,  1994,  for  the  United  States 
E  epartment  of  Energy. 
V  Ictor  H.  Reis. 

A  ssistant  Secretary  for  Defense  Prog^ms.- 
[f  R  Doc.  94-26786  Filed  10-27-94;  8:45  am] 
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il  Energy  Regykrtory 
)mmission 

[pocket  No.  ER9S-2&-O00,  et  al.] 

nnsylvania  Power  &  Light  Co.,  et  al.; 
ectric  Rate  and  Corporate  Regulation 
lipgs 

C  ctober  20, 1994. 

Take  notice  that  the  following  filings 
fa  ive  been  made  with  the  Commission: 

1  Pennsylvania  Powrer  &  Light 
C  9mpany 

[  locket  No.  ER95-28-0001 

Take  notice  that  on  October  11, 1994, 
F  jnnsylvania  Power  &  Light  Company 
(  'P&L),  tendered  for  filing  with  the 
F  sderal  Energy  Regulatory  Commission 
a  1  Electrical  Output  Sales  Agreement 
(j  Agreement)  between  PP&L  and 
/  llegheny  Electric  Cooperative,  Inc. 
(i  Allegheny)  dated  September  23, 1994. 
T  \e  Agreement  provides  for  the  sale  by 
P  '&L  to  Allegheny  of  electrical  output 
» ilely  for  Allegheny's  use  in  wholesale 
b  ilk  power  transactions. 

PP&L  has  requested  an  effective  date 

0  October  12, 1994,  for  the  Agreement. 
L  accordance  with  18  CFR  35.11.  PP&L 
h  IS  requested  waiver  of  the  sixty  day 

n  atice  period  in  18  CFR  35.2(e). 

PP&L  states  that  a  copy  of  its  filing 
V  as  provided  to  Allegheny  and  to  the 
P  ;nnsylvania  Public  Utility 
C  ommission. 

Comment  date:  November  3, 1994,  in 
a  :cordance  with  Standard  Paragraph  E 
a  the  end  of  this  notice. 

2  Pennsylvania  Power  &  Light 
C  ompany 

II  (ocket  No.  ER95-29-0001 
Take  notice  that  on  October  11, 1994, 

1  snnsylvania  Power  &  Light  Company 
(  'P&L),  tendered  for  filing  with  the 

F  ederal  Energy  Regulatory  Commission 
a  1  Electrical  Output  Sales  Agreement 
(,  Agreement)  between  PP&L  and 
C  onsolidated  Edison  Company  of  New 
>  ork.  Inc.  (Con  Ed)  dated  August  22, 
1 394.  The  Agreement  provides  for  the 
s  lie  by  PP&L  to  Con  Ed  of  electrical 
G  Jtput  solely  for  Con  Ed's  use  in 
v  holesale  bulk  power  transactions. 

PP&L  has  requested  an  effective  date 
0  '  October  12, 1994  for  the  Agreement. 
I]  I  accordance  with  18  CFR  35.11,  PP&L 
h  as  requested  waiver  of  the  sixty-day 
E  otice  requirement  in  18  CFR  35.2(e). 


PP&L  states  that  a  copy  of  its  filing 
was  provided  to  Con  Ed  and  to  the 
Pennsylvania  F^iblic  UtiUty 
Commis3ion. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER95-30-0001 

Take  notice  that  on  October  11, 1994, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  Electrical  Output  Sales  Agreement 
(Agreement)  between  PP&L  and  Electric 
Clearinghouse,  Inc.  (ECI)  dated  August 
31,  1994.  The  Agreement  provides  for 
the  sale  by  PP&L  to  ECI  of  electrical 
output  solely  for  ECI's  use  in  wholesale 
bulk  power  transactions. 

PP&L  has  requested  an  effective  date 
of  October  12, 1994  for  the  Agreement. 
In  accordance  with  18  CFR  35.11,  PP&L 
has  requested  waiver  of  the  sixty-day 
notice  requirement  in  18  CFR  35.2(e). 

PP&L  states  that  a  copy  of  its  filing 
was  provided  to  ECI  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PSI  Energy,  Inc. 

(Docket  No.  ER95-3 1-000] 

Take  notice  that  on  October  11. 1994, 
PSI  Energy,  Inc.  (PSI),  tendered  for  filing 
a  First  Supplement  Agreement  to  the 
Interchange  Agreement,  dated  January 
29, 1993,  between  PSI  and  Blue  Ridge 
Power  Agency  (Blue  Ridge). 

The  Supplemental  Agreement  revises 
Service  Schedule  F — Term  Capacity  and 
Energy.  The  Reserved  Capacity  changes 
the  Mws  per  year,  and  updates  language 
changes. 

PSI  and  Blue  Ridge  have  requested  an 
effective  date  of  December  6, 1994. 

Copies  of  the  filing  were  served  on 
Blue  Ridge  Power  Agency,  the  Virginia 
State  Corporation  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Maine  Electric  Power  Company 

[Docket  No.  ER95-32-O001 

Take  notice  that  on  October  11, 1994, 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  fiUng  a 
Transmission  Service  Agreement 
between  MEI'CO  and  Central  Maine 
Power  Company  (CMP),  dated  as  of 
October  26, 1994  (Agreement).  MEPCO 
will  provide'CMP  with  firm 
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transmissioa  senrice  over  tlae  NiCEPCO 
transmission  system  for  the  purpose  of 
transmitting  the  outpmt  of  the  32 
megawatt  (net)  biomass  electric 
generating  plant  located  in  the  Town  of 
Fort  Fairfieid,  Maine,  to  be  known  as 
"Aroostock  Valley  Electric  Company". 
The  rates  for  such  service  shall  be  as 
■provided  in  MEPCO  Rate  Schedule  FPC 
No.  1  on  file  with  the  Commission. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standaid  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

[Docket  No.  ^95-33-000] 

Take  notice  that  on  October  12. 1994, 
Portland  General  Electric  Company 
(PGE),  tendered  for  GUng  the  1994-1995 
One  Year  Share-the-Shortage  Agreement 
(the  Agreement],  among  the  following 
parties:  Idaho  Power  Company;  The 
Montana  Power  Company;  PacifiCorp; 
Portland  General  Electric  Company; 
Puget  Sound  Power  &  Light  Company; 
The  Washington  Water  Power  Company; 
Bonne\iHe  Power  Administration; 
Public  UtiHty  Kstrict  No.  1  of  Chelan 
County;  Public  Utility  District  No.  1  of 
Cowlitz  County,  Public  Utility  District 
No.  1  of  Douglas  County;  Public  Utility 
District  No.  2  of  Grant  County  Public 
Utility  District  No.  1  of  Pen  Oreille 
County;  The  Eugene  Water  &  Electric 
Board;  City  of  Seattle  acting  by  and 
through  its  City  Light  Department;  Gty 
of  Tacoma  acting  by  and  through  its 
Public  Utilities  Department 

PGE  states  that  the  Agreement  relates 
to  service  for  the  purpose  of  alleviating 
energy  shortages  of  one  or  more  of  the 
parties  to  the  Agreement  and  to  help 
ensure  that  all  of  the  parties  can  meet 
their  obligations  to  serve  their 
respective  retail  customer  loads.  A  copy 
of  the  filing  was  served  upon  the  parties 
to  the  Agreement. 

Under  the  provisions  of  18  CFR  35.11, 
the  Parties  request  that  the  Cc»mnisston 
grant  waiver  of  the  notice  requirements 
of  18  CFR  35.3  to  allow  the  A^eement 
tctbecome  effective  Deoendier  1. 1994. 

Comment  date:  November  3, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  J.  Aron  &  Company 

[Docket  No.  ER95-34-000 

Take  notice  that  on  October  12. 1994, 
J.  Aron  &  Company  ().  Aron),  tendered 
for  filing  pursuant  to  Rules  205  and  207 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.205,  385.207 
(1994))  its  Rate  Schedule  No.  1,  to  be 
effective  60  days  from  and  after  October 
12, 1994,  together  with  a  petition  Ux  a 
clarification  of  various  matters,  and  for 
certain  waivers  and  blanket  approvals 


under  various  legulations  of  the 
Commission. 

J.  Aron  intends  to  engage  in  electric 
power  and  energy  transactioos  as  a 
marketer. ).  Aroo's  power  marketing 
activities  will  ioduide  purchases  of 
capacity,  eneiigy,  and/or  transmission 
services  firom  electric  utilities. 
qualifying  facilities,  and  independent 
power  producers. ).  Aran  will  resell 
such  power  to  other  purchasers  on  an 
arms-length  ba»s  and  at  mutualiy 
agreed  upon  rates,  f .  Anm  is  not  in  the 
business  of  producing  or  transmitting 
electric  power  and  does  not  have  title  to 
any  electric  power  generation  or 
transmission  facihties. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Henniston  Generating  Company,  LJ*. 

(Docket  No.  ES95-6-0001 

Take  notice  that  on  October  18, 1994, 
Hermiston  Generating  Company,  L.P. 
(Hermiston)  filed  an  application  under 
Section  204  of  the  Federal  Power  Act 
seeking  authorization  to  assume 
obligations  and  liabilities  in  a  maximum 
principal  amount  of  $395  million  for  a 
maximum  loan  period  of  20  years  for 
the  construction  of  a  cogeneration 
proiect  The  obligations  and  liabilities 
will  be  in  the  form  of  a  credit  facility 
that  includes  as  components,  (1)  various 
loan  facilities,  a  portion  of  which  will 
be  in  the  form  of  working  capital 
facilities,  and  (2)  letter  of  credit 
facilities.  Hermiston  requests  exemption 
from  the  Commission's  competitive 
bidding  regulations  pursuant  to  Section 
34.2(a)(ii).  Also,  Henniston  requests 
waiver  of  the  requirements  of  Sections 
34.2(b)  and  34.3(n)  to  the  extent 
necessary. 

Comment  date:  November  2. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  aocordanoe 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  whefore  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  apjMtipriate  action  to  be 
taken,  but  will  not  serve  to  make 
protectants  parties  to  the  proceeding. 
Any  person  wtshir^  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  pubHc 

inspection. 

UkCCaahetl, 

Secretary. 

[FR  Doc.  94-26705  Filed  10-27-94;  8:45  ami 
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[Docket  No.  ER94-533-0(M.  el  al.] 

PSI  Energy,  Ina,  et  al.;  Electric  Rate 
and  Corporate  Regulatton  Filings 

October  19, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PSI  Energy,  Inc.  Docket  No.  ER94- 
533-000 

Take  notice  that  on  October  11, 1994, 
PSI  Energy.  Inc.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  November  2, 1994.  in 
accordance  with  Standaid  Paragraph  E 
at  the  end  of  this  notice. 

2.  Cenergv.  Inc.  Docket  No.  ER94- 
1402-000 

Take  notice  that  on  October  11 ,  1994. 
Cenergy,  Inc.  tendered  for  filing  an 
amendment  in  the  above-referenced 
dodc^. 

Comment  date:  November  2, 1994,  in 
acoordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PSI  Energy,  hie.  Docket  No.  ER94- 
1473-000 

Take  notice  that  on  October  12, 1994, 
PSI  Energy,  Inc.  (PSI),  tendered  for  filing 
an  amended  Service  Schedule  in  the 
FERC  Filing  in  Docket  No.  ER94-147^ 
000  to  comply  with  a  FERC  Staff 
request. 

Copies  of  the  filing  were  served  on  the 
Electric  Qearinghouse,  Inc..  Texas 
Public  Utility  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  November  3. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PSI  Energy,  Inc.  Docket  No.  ER94- 
1603-000 

Take  notice  that  on  October  11, 1994, 
PSI  Energy,  Inc.  (PSI),  tendered  for  filing 
a  Certificate  of  Concurrence  between 
PSI  and  LG&E  Power  Marketing,  fax:. 
(LPM). 

Copies  of  the  filing  were  served  on 
LG&E  Power  Marketing.  Inc.,  Virginia 
State  Corporation  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Power  and  Light 
Company  Docket  No.  ER95-22-000 

Take  notice  that  on  October  7, 1994, 
Wisconsin  Power  and  Light  Companv 
(WP&L).  tendered  for  fifing  a  signed  ' 
Service  Agreement  under  WP&L's  Bulk 
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Power  Tariff  between  itself  and  ENRON 
Corporation.  WP&L  respectftilly 
requests  a  waiver  of  the  Commission's 
notice  requirements,  and  an  elective 
date  of  October  1, 1994. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Power  and  Light 
Company  Docket  No.  ER95-23-000 

Take  notice  that  on  October  7, 1994, 
Wisconsin  Power  and  Light  Company 
(WP&L).  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L'sBulk 
Power  Tariff  between  itself  and 
Wisconsin  PubUc  Service  Corporation. 
WP&L  respectfully  requests  a  waiver  of 
the  Commission's  notice  requirements, 
and  an  effective  date  of  November  1, 
1994. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Power  and  Light 
Company  Docket  No.  ER95-24-000 

Take  notice  that  on  October  7,  1994. 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  T-2 
Transmission  Tariff  between  itself  and 
ENRON  Corporation.  WP&L  respectfully 
requests  a  waiver  of  the  Commission's 
notice  requirements,  and  an  effective 
date  of  October  1, 1994. 

Comment  date:  November  3, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Power  and  Light 
Company  Docket  No.  ER95-25-O00 

Take  notice  that  on  October  7, 1994. 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  T-2 
Transmission  Tariff  between  itself  and 
Consolidated  Water  Power  Company. 
WP&L  respectfully  requests  a  waiver  of 
the  Commission's  notice  requirements, 
and  an  effective  date  of  September  12. 
1994. 

Comment  date:  November  3, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Carolina  Power  &  Light  Company 
Docket  No.  ER95-27-000 

Take  notice  that  on  October  7. 1994. 
Carolina  Power  &  Light  Company, 
tendered  for  filing  vrith  the  Commission 
contract  amendments  to  Rate  Schedules 
contained  in  CP&L's  Interchange 
Agreements  with: 

•  Duke  Power  Company  (CP&L  Rate 
Schedule  FERC  No.  45) 

•  Virginia  Electric  and  Power 
Company  (CP&L  Rate  Schedule  FERC 
No.  96) 

•  South  CaroUna  Electric  &  Gas 
Company  (CP&L  Rate  Schedule  FERC 
No.  97) 


•  South  Carolina  PubUc  Service 

A  ithority  (CP&L  Rate  Schedule  FERC 
N).  1040) 

These  contract  amendments  have 
b*  en  filed  for  the  purpose  of: 

•  Reducing  the  amount  of  time  one 

c(  mpany  can  obtain  emergency  capacity 
£r  >m  the  other  without  a  demand 
cljarge.  and 

U  Eliminate  those  references  to 
Spinning  Reserve  which  are  not 
consistent  with  the  Operating 
Guidelines  of  the  North  American 
Electric  Reliability  Council  (NERC). 

A  copy  of  this  filing  has  been  sent  to 
affected  utility,  the  North  Carolina 
Utilities  Commission,  and  the  South 
Cirohna  Public  Service  Commission. 

Comment  date:  November  3. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Thomas  J.  May  Docket  No.  ID- 
13-001 

Pake  notice  that  on  October  12, 1994. 

jomas  J.  May.  tendered  for  filing  an 
.■plication  under  Section  305(b)  of  the 
Fe  deral  Power  Act  to  hold  the  following 
pc  sitions: 

CI  airman  and  Chief  Executive  Officer— 

3oston  Edison  Company 
Di  -ector— New  England  Mutual  Life 

nsurance  Company 
Di  -ector— Bank  of  Boston  Corporation 
Di  -ectoi^-The  First  National  Bank  of 

ioston 

"Comment  date:  November  3. 1994.  in 
ao  lordance  with  Standard  Paragraph  E 
at  he  end  of  this  notice. 

1.  Altresco-Pittsfield,  L.P.  Docket  No. 


QI 88-21-005 

I  )n  October  6, 1994.  Altresco- 
Pil  tsfield.  LP.  (Applicant),  of  235 
M(  rrill  Road.  Pittsfield,  Massachusetts 
01  !01.  submitted  for  filing  an 
ap  )lication  for  recertification  of  a 
fa(  ility  as  a  qualifying  cogeneration 
fac  iUty  pursuant  to  Section  292.207(b) 
of  he  Commission's  Regulations.  No 
de  ermination  has  been  made  that  the 
su  imittal  constitutes  a  complete  filing. 

.  According  to  the  applicant,  the 
to[  ping-cycle  cogeneration  facility  is 
lo<  ated  in  Pittsfield.  Massachusetts.  The 
Co  [nmission  previously  certified  the 
fac  ility  as  a  qualifying  cogeneration 
fac  lity  in  Altresco-Pittsfield,  Inc..  42 
FE  iC  1 62,021  (1988)  and  recertified  the 
facilitv  in  Altresco-Pittsfield,  LP.,  51 
FEkC  162.274  (1990)  and  in 
Co  mecticut  National  Bank,  54  FERC 
1 8  2.092  (1991).  A  notice  of  self- 
rec  Brtification  for  the  facility  was  filed 
on  August  25. 1994.  The  instant  request 
for  recertification  is  due  to  a  change  in 
ovt  nership  of  the  facility. 

( Comment  date:  Within  30  days  after 
th(  date  of  publication  in  the  Federal 
Re  ^ster.  in  accordance  with  Standard 
Paj  agraph  E  at  the  end  of  this  notice. 


12.  Enron  Poww  Marketing.  Inc. 
Docket  No.  TX95-1-O00 

Take  notice  that  on  October  11. 1994. 
Enron  Power  Marketing.  Inc.  ("Enron 
Power")  tendered  for  filing  an 
application  requesting  the  Commission 
order  Consolidated  Edison  Company  of 
New  York  (ConEd)  to  provide 
transmission  services  pursuant  to 
Section  211  of  the  Federal  Power  Act. 

Enron  Power  requests  a  standing 
transmission  arrangement  to  begin  as 
soon  as  possible,  for  as  available. 
point(s)-to-point(s)  non-firm 
transmission  service  to  be  called  upon 
by  Enron  Power  fit)m  time  to  time  and 
on  terms  and  conditions  comparable  to 
those  ConEd  provides  for  itself  and 
other  parties  in  similar  circumstances. 
As  the  need  for  specific  transactions 
arises,  they  will  be  scheduled,  provided 
and  paid  for  in  accordance  with 
ConEd's  then  current  scheduling 
procedures,  acroiss  or  within  ConEd's 
system.  Enron  Power  may  request  any 
amount  of  transmission  capacity  up  to 
the  amount  available  on  ConEd's  system 
at  the  time  of  a  specific  request  is 
scheduled.  Service  would  commence  as 
soon  as  possible  and  last  for  an 
indefinite  term,  at  a  minimum  long 
enough  to  accommodate  specific 
transactions  lasting  several  years. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the  * 

comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(PR  Doc.  94-26707  Filed  10-27-94;  8:45  ami 
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[Docket  Na  CP95-19-00Q,  «t  alj 

Algonquin  Gas  Transmission 
Company,  et  ai.;  Nattwal  Gas 
CertWcatB  Filings 

Dated:  October  20, 1994. 

Take  notice  that  the  following  filings 
ha\'€  been  made  with  the  Commission: 

1.  Algonquin  Gas  Transmission 
Company 

I  Docket  No.  CP9&-19-WX)) 

On  October  14, 1994.  Algonqitin  Gas 
Transmission  Company  (Applicant), 
1284  Soldiers  Field  Road.  Boston, 
Massachusetts  02135,  applied  under 
Section  70>)  for  authorization  to 
abandon  transportation  service  provided 
to  Consolidated  Edison  Company  of 
New  York  (Con  Ed)  under  Applicant's 
T-1  rate  schedule.  Applicant  will 
replaoe  the  abandoned  service  with 
transportation  under  its  open  access 
Part  284  rate  schedule  AFT. 

The  replacement  service  will  use  the 
same  receipt  and  delivery  points  and 
will  have  the  same  maximum  daily 
contract  quantity  as  the  service  to  be 
abandoned.  Applicant  states  that  Con 
Ed  agreed  to  this  abandonment  to  obtain 
more  flexible  service  under  the  AFT  rate 
schedule  Applicant  also  states  that  Ctm 
Ed's  agreement  to  this  abandonment  is 
contingent  on  a  waiver  of  Algonquin's 
transportation  queue  to  permit  Con  Ed's 
AFT-1  service  to  replace  T-1  service 
without  interrupticm. 

Comment  date:  November  10. 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Panhamlle  Eastern  Pipe  Line 
Company 

JDocket  No.  CP95-25-00OI 

Take  notice  that  on  October  17, 1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP95-25-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorizatioi)  tooHistruct 
two  four-inch  taps  and  appurtaiant 
facilities  in  SanganxHi  County,  Illinois 
for  delivery  of  up  to  5.000  Mcf/d  of 
natural  gas  to  Central  Illinois  Light 
Company  (CILCO).  und^  Panhandle's 
blanket  certificate  issued  in  Docket  No. 
CP83-e3-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  mora  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  ofien  to  public 
inspection. 

Panhandle  proposes  to  oonstract  the 
taps  on  its  Peoria  100  and  200  Liae 
Laterals  and  construct  appFOximalely 


50-feet  of  fbur-Lncfa  pipeline  in 
Sangamon  County,  Illinois,  at  an 
estimated  cost  of  $128,000.  which  will 
be  reimbursed  to  Panhandle  by  CO^OO. 
Comment  dafe:  December  5. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Qunmission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  era  157.10).  All  protests 
filed  with  the  Comnassion  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  fiutber  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
apiproval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  lea\'e  to 
intervene  is  timely  filed,  or  if  tise 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commissions  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuam  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.2(K)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  aUowtxi  therefor. 
the  proposed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 
time  alfowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  far 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Caabell, 
Secretory. 

(FR  Doc  94-26704  Fited  10-27-94;  8:45  ami 
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[Docket  No.  CP95-1 8-000,  et  aL] 

Natural  Gas  Pipeline  Co.  of  America  et 
al.;  Natural  Gas  Certificate  FOtngs 

Dated:  Cktober  19. 1994. 

Take  notice  that  the  following  filings 
have  been  made  vdth  the  Commission: 

1.  Natural  Gas  Pipeline  Company  of 
America;  Columbia  Gas  Transmissioa 
Corporation;  Columbia  Gulf 
Transmission  Company 

[Docket  No.  CP95-18-00O) 

Take  notice  that  on  October  13, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  Columbia  Gas 
Transmission  Corporatitm  (Columbia 
Gas)  and  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf).  P.O.  Box 
1273,  Charleston.  West  Virginia  25325, 
filed  in  Docket  No.  CP95-18-000  a  joint 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  certain  natural  j?as 
transportation  and  exchange  services, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

A.  Abaodoament  of  Transportatioa 
Authorized  in  Docket  No.  CP60-39 

Natural  proposes  to  abandon  an 
interruptible  transportation  service  for 
Columbia  Gas  performed  under 
Nfatural's  Rate  Schedule  X-113  and 
authorized  in  Docket  No.  CP80-39.' 
Natural  states  that  the  transportaticm 
agreement  dated  September  17. 1979. 
provides  for  Columbia  Gas  to  dehver  to 
Natural  up  to  70.000  Mcf  of  natural  gas 
per  day  at  the  onshore  terminus  of  the 
U-T Offshore  System  near  Johnson's 
Bayou  in  Cameron  Pai-ish.  Louisiana. 
Natural  further  states  that  the  agreement 
provides  for  it  to  redeliver  equivalent 
volumes  of  natural  gas  to  Columbia 
Gulf,  for  the  actxjunt  of  Columbia  Gas, 
at  Texaco 's  Henry  Gas  Plant  in 
Vermilion  Parish,  Louisiana.^ 


'  See  II  FEBC1  61.266(1980). 
-  h  i(  stated  Thai  upon  receipt  of  gas  for  Crtlturibia 
Cas.  Columbia  Gulf  redelivers  tt>e  gas  lo  Cofttmbu 

Cotitiaurd 
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B.  Abandonment  of  Exchange 
Authorized  in  Docket  No.  CP80-432 

Natural,  Columbia  Gas  and  Columbia 
Gulf  (the  parties)  propose  to  abandon  an 
exchange  service  performed  under 
Natural's  Rate  Schedule  X-124. 
Columbia  Gas'  Rate  Schedule  X-106 
and  Columbia  Gulfs  Rate  Schedule  X- 
80,  jointly  authorized  in  Docket  Nos. 
CP80-432  and  CP81-185.  as  amended.' 
It  is  stated  that  pursuant  to  a  natural  gas 
exchange  and  interim  transportation 
agreement  dated  June  25, 1980,  up  to 
8,000  Mcf  of  gas  per  day  of  Natural's  gas 
produced  in  Vermilion  Blocks  277  and 
287  and  East  Cameron  Block  354.  all 
offshore  Louisiana,  is  exchanged  with 
Columbia  Gas,  gas  produced  in  South 
Marsh  Island  Block  265,  offshore 
Louisiana. 

It  is  explained  that  the  agreement 
provides  for  Columbia  Gas  to  make  - 
available  its  South  Marsh  Island  Block 
265  gas  to  Natural,  via  ANR  Pipeline 
Company  (ANR).«  in  South  Marsh 
Island  Block  265.  In  exchange,  Natural 
delivers:  (1)  its  Vermilion  Blocks  277 
and  287  gas  to  Columbia  Gulf  in  " 
Vermihon  Block  267,  for  the  account  of 
Columbia  Gas.  and  (2)  its  East  Cameron 
Block  354  gas  to  Columbia  Gulf  in  West 
Cameron  Block  601.  for  the  account  of 
Columbia  Gas. 

C.  Abandonment  of  Transportation 
Authorized  in  Docket  No.  CP86-310 

Natural  proposes  to  abandon  an 
interruptible  transportation  service  for 
Columbia  Gas  performed  under 
Natural's  Rate  Schedule  X-141 
authorized  in  Docket  No.  CP86-310- 
000.5  It  is  stated  that,  under  a  February 
3, 1986,  agreement.  Natural  receives  for 
the  account  of  Columbia  Gas  up  to 
85,000  MMBtu  of  natural  gas  per  day 
from  Ozark  Gas  Transmission  System  in 
White  Coimty,  Arkansas,  and  redehvers 
the  gas  for  the  account  of  Columbia  Gas 
to  Columbia  Gulf  at:  (a)  Pecan  Lake  in 
Cameron  Parish.  Louisiana,  (b)  Texaco's 
Henry  Gas  Plant  in  Vermilion  Parish, 
Louisiana,  and  (c)  Erath  in  Vermilion 
Parish.  Louisiana. 

D.  Termination  of  Gas  Transportation 
and  Exchange  Agreements 

It  is  stated  that  by  letter  agreements 
dated  November  9, 1993,  (as  accepted 
by  Natural  by  letter  dated  February  21. 


Gas  at  Laach  in  Boyd  County.  Kentucky,  pursuant 
to  authorization  issued  in  Docket  No.  C-15S24  (20 
FPC  6«1  (1958)1. 

'See  18  FERC  1  62.492  (1982)  and  34  FERC  1 
62.287  (1966). 

*b  is  stated  that  ANR  has  received  abandonment 
authorization  (65  FERC  1  62.028  (1993))  for  the 
transportation  service  it  performed  for  Natural  (15 
FERC  161 .072  (1981)). 

>Sae  34  FERC  1 62.461  (1986). 


i994).  December  2  and  7. 1993.  and  a 
qotice  dated  January  10, 1994.  the 
darties  agreed  to  terminate  the  1979. 
1980,  and  1986  agreements. 

I  Further,  the  parties  advise  that  upon 
obtaining  abandonment  authorization, 
t  ley  would  cancel: 

{ I)  Natural's  Rate  Schedules  X-113.  X- 
124  and  X-141. 

( !)  Columbia  Gas'  Rate  Schedule  X-106. 
and 

T  1)  Columbia  Gulfs  Rate  Schedule  X- 
80. 

Comment  date:  November  9, 1994.  in 
a  xordance  with  Standard  Paragraph  F 
a :  the  end  of  this  notice. 

3 .  ANR  Pipeline  Company 

(  tocket  No.  CP95-20-0001 

Take  notice  that  on  October  13, 1994, 
/  NR  Pipeline  Company  (ANR),  500 
F  enaissance  Center.  Detroit,  Michigan 

4  B243-1902.  filed  in  Docket  No.  CP95- 
2  [)-000  a  request  pursuant  to  Sections 

1 57.205  and  157.216(b)  of  the 
C  ommission's  Regulations  under  the 
^  atural  Gas  Act  (18  CFR  157.205  and 
1 57.216(b))  for  authorization  to  abandon 
t  le  South  Stevens  Point  Meter  Station 
1  icated  in  Portage  County.  Wisconsin, 
ifider  the  blanket  certificate  issued  in 
[  ocket  No.  CP82-480-000.  pursuant  to 

5  Bction  7(b)  of  the  Natural  Gas  Act.  all 
a  i  more  fully  set  forth  in  the  request 

V  hich  is  on  file  with  the  Commission 
a  id  open  to  public  inspection. 

ANR  is  seeking  abandonment 
a  ithority  because  the  station  consists  of 
t  vo,  8-inch  orifice  meters  which  are 

0  b'ersized  for  the  present  volume 

c  9mand.  ANR  proposes  to  abandon  the 
S  outh  Stevens  Point  Meter  Station 
h  jcause  to  use  the  station  would  require 
u  rmecessary  and  expensive  downsizing 
ti  I  provide  accurate  measurement.  In 
Docket  No.  CP94-7 13-000,  ANR 
p  roposQs  to  construct  a  new 
ii  iterconnection  (Rosholt 

1  iterconnection)  to  provide  continued 
s  srvice  to  Wisconsin  Public  Service 

C  orporation  (Public  Service).  ANR  will 
c  mtinue  to  provide  service  through  the 
J  outh  Stevens  Point  Meter  Station  until 
t  e  new  Rosholt  Intercormection  is  in 
I  ace  and  in  service.  ANR  states  that  the 
a  )andomnent  will  not  result  in  any 
iiterruption  of  service.  Public  Service  is 
ike  only  customer  served  by  this  meter 
5  ation.  The  cost  of  the  facilities  to  be 
a  )andoned  is  approximately  S61.000. 

Comment  date:  December  5, 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP95-21-O00l 

Take  notice  that  on  October  14. 1994. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston. 
Texas  77001.  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  authority  to  abandon  by  sale 
to  Anadarko  Gathering  Company  (AGC) 
a  portion  of  Panhandle's  pipeline  and 
compressor  facilities  located  in  Seward, 
Morton  and  Stevens  Counties,  Kansas 
and  Texas  Coimty.  Oklahoma,  and 
located  west  of  its  Liberal  Compressor 
Station,  and  to  abandon  by  transfer  to 
Panhandle  Field  Services  Company 
(Field  Services),  its  subsidiary.  10  units 
of  a  compressor  station  located  in 
Morton  Coimty.  Kansas,  ajl  as  more     . 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  states  that,  in  a  further 
effort  to  improve  the  jurisdictional 
pipeline  operations  of  the  facifities 
located  west  of  its  Haven,  Kansas 
Compressor  Station,  the  abandonment 
proposed  herein  would  enable 
Panhandle  to  streamline  its 
jurisdictional  operations,  to  reduce  its 
existing  transportation  rates  and  to 
assure  producers  and  shippers  that 
gathering  services  in  the  future  would 
not  only  continue  to  be  available  but 
would  be  provided  on  a  more  efficient 
and  competitive  basis. 

Panhandle  proposes  to  abandon  by 
sale  to  AGC  approximately  126  miles  of 
pipeline,  ranging  in  size  of  6-inch  to  26- 
inch  in  diameter,  7  compressor  stations, 
and  8  measuring  and  regulating  stations, 
as  more  fully  described  in  Exhibits  Z-1 
and  Z-2  of  its  application.  Panhandle 
states  that  the  facilities  would  be  sold  at 
the  book  value  of  the  facilities, 
$22,700,000.  Panhandle  also  states  that, 
in  addition  to  the  purchase  price,  AGC 
has  also  agreed  to  pay  Panhandle  $4.0 
million  to  cover  environmental-related 
costs  and  $1.3  million  to  cover  the  costs 
associated  with  the  modifications  to  the 
Elkhart  Station. 

It  is  indicated  that  Panhandle  states 
that  the  purchase  of  its  Hugoton  Area 
facilities  by  AGC,  who  currently  has  a 
gathering  system  in  a  portion  of  the 
Hugoton  Area,  the  HUGS  System,  would 
eliminate  the  need  for  the  further 
construction  by  AGC  of  duplicative 
facilities  and  would  allow  Panhandle  to 
continue  its  effort  to  utilize  and  operate 
its  system  in  the  most  efficient  manner 
and  in  an  effort  to  continue  providing 
the  best  service  it  can  to  its  customers. 
Panhandle  further  states  that  the 
authorization  of  the  abandonment 
would  serve  the  public  interest  by 
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reducing  jurisdictional  rate  base  and 
related  cost  of  service,  thereby  having 
an  impact  on  Panhandle's  current  Field 
Zone  transmission  rates. 

Panhandle  also  proposes  to  abandon 
by  transfer  to  Field  Services  10  units  at 
the  Elkhart  Compressor  Station  located 
in  Morton  County,  Kansas.  Panhandle 
indicates  that,  if  the  remaining  units  at 
the  station  were  not  transferred  to  Field 
Services,  they  would  become  a  non- 
contiguous isolated  compressor  station 
in  the  middle  of  gathering  systems 
operated  by  AGC  and  Field  Services. 
Panhandle  states  that  these  facilities 
would  be  transferred  to  Field  Services  at 
the  net  book  value  of  those  facilities, 
$1,472,440. 

Comment  date:  November  9, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Anadaiko  Gathering  Company 

(Docket  No.  CP95-22-000] 

Take  notice  that  on  October  14,  1994, 
Anadarko  Gathering  Company  (AGC), 
17001  Northchase  Drive,  Houston, 
Texas  77251,  filed  a  petition  for 
declaratory  order  in  Docket  No.  CP95- 
22-000,  as  supplemented  on  October  17, 
1994,  requesting  that  the  Commission 
declare  that  AGC's  proposed 
acquisition,  ownership,  and  operation  of 
certain  natural  gas  gathering  systems 
and  other  facilities  currently  owned  by 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  would  not  subject  A(X  or 
any  portion  of  its  facilities  or  services  to 
the  jurisdiction  under  the  Natural  Gas 
Act  (NGA),  all  as  more  fully  set  forth  in 
the  petition  which  is  on  file  vrith  the 
Commission  and  open  to  public 
inspection. 

AGC  seeks  a  declaratory  order  finding 
that: 

•  The  facilities  described  in  its 
petition  that  AGC  wishes  to  acquire 
from  Panhandle  will  be  gathering 
facilities  exempt  from  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act; 

•  A(3C  will  not  be  a  "natural  gas 
company"  pursuant  to  Section  2  of  the 
Natural  Gas  Act  by  virtue  of  its 
proposed  acquisition,  ownership,  and 
operation  of  such  facilities; 

•  The  gathering  services  to  be 
performed  by  AGC  will  be  non- 
jurisdictionsd  gathering  services  exempt 
frt>m  the  Commission's  jurisdiction 
under  Section  1(b)  of  the  Natural  Gas 
Act;  and 

•  AGC's  rates,  and  charges  for 
gathering  services  will  not  be  subject  to 
the  Commission's  jurisdiction  pursuant 
to  Sections  4  and  5  of  the  Natural  Gas 
Act. 

AGC  states  that  it  is  a  wholly-owned 
subsidiary  of  Anadarko  Petroleum 


Corporation  (Anadarko).  AGC  indicates 
that  it  would  acquire  facilities  directly 
fit>m  Panhandle  as  well  as  facilities 
currently  owned  by  Panhandle  but 
proposed  in  Docket  No.  CP94-151-000 
to  be  transferred  to  Panhandle  Field 
Services  Company,  Panhandle's 
affiliate. 

It  is  indicated  that  recently  Panhandle 
and  AGC  (APC)  concluded  negotiations 
concerning  the  sale  to  AGC  of 
Panhandle's  Hugoton  System.  It  is 
indicated  that  AGC's  affihate.  Anadarko 
Petroleum  Corporation  (Anadarko) 
produces  approximately  76  percent  of 
the  natural  gas  connected  to  the  siibject 
facilities.  A(SC  states  that,  subsequent  to 
the  transfer  of  facilities  by  Panhandle,  it 
would  upgrade  the  subject  facilities  to 
maximize  productive  capacities  of  the 
wells  connected  to  the  system.  AGC  also 
indicates  that  it  would  offer  continuity 
of  service  to  all  existing  gathering 
customers. 

It  is  argued  that  the  facihties  to  be 
transferred  to  A(^  meet  the  physical . 
and  non-physical  criteria  for 
determining  gathering  as  set  forth  in 
Farmland  Industries.  Inc..  23  FERC  1 
61.063  (1983).  as  modified  by 
subsequent  Commission  orders.  AGC 
states  that  the  vast  majority  of  the  1,147 
miles  of  pipe  are  short  in  length  and 
range  from  2  to  26  inches  in  diameter, 
with  71  percent  being  10  inches  or  less 
in  diameter.  AGC  indicates  that  of  the 
29  percent  of  the  facihties  12  inches  in 
diameter  or  larger,  all  but  31  miles  of 
the  pipe  are  located  behind  field  booster 
stations.  AGC  also  indicates  that  the  31 
miles  of  pipe  on  the  discharge  side  of 
the  Hugoton  Compressor  Station  still 
serve  to  aggregate  area  gas  production. 
Also.  AGC  submits  that  all  of  the 
facihties  are  located  upstream  of  the 
Liberal  Compressor  Station,  which  it 
indicates  is  the  central  point  in  the 
field. 

In  addition.  AGC  states  that  virtually 
all  of  the  gathering  systems  are  web-like 
or  rib- like  in  configuration,  vnth  the 
facihties  being  located  in  a  production 
area  forming  a  network  of  short-length 
pipelines  originating  at  wells  and 
coimecting  to  aggregation  points.  It  is 
also  indicated  that  the  gathering 
facihties  contain  a  total  of  57  field 
booster  compressor  stations.  AGC 
indicates  that  the  suction  pressures  of 
the  booster  stations  range  from  30  to  375 
psig,  with  46  of  the  57  stations  having 
a  suction  pressure  of  less  than  100  psig. 
AGC  also  states  that  wells  are  located  all 
along  the  facihties.  With  respect  to  the 
operating  pressure  of  the  hnes,  a  review 
of  the  operational  pressures  reveals  that 
87  percent  of  the  pipelines  operate 
below  100  psig.  10  percent  operate 
above  100  psig  but  less  than  450  psig. 


and  31  miles  of  pipe  operate  at  above 
450  psig. 

With  respect  to  the  non-physicai 
criteria.  AGC  notes  that  Anadarko,  its 
affiliate  is  primarily  engaged  in  the 
exploration  and  production  of  natural 
gas  and  petroleum,  with  a  working 
interest  in  833  wells  attached  to  the 
subject  facilities.  AGC  also  indicates 
that  substantial  effort  would  be 
expended  to  upgrade  the  gathering 
facihties  to  maximize  the  efficient 
production  on  natural  gas  benefitting 
both  producers  with  wells  connected  to 
the  gathering  facihties  and  consumers 
consistent  with  the  objectives  of  the 
NGA.  Natural  Gas  Policj'  Act  of  1978, 
and  the  Commission's  Order  No.  636. 

A(3C  requests  that  its  petition  be 
consolidated  with  Panhandle's 
abandonment  apphcation  filed  in 
Docket  No.  (^95-21-000  which 
involves  the  abandonment  by  sale  to 
Anadarko  of  a  portion  of  the  facihties  at 
issue  in  AGC's  petition. 

Comment  date:  November  18,  1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

5.  Panhandle  Field  Services  Company 

(Docket  No.  CP95-23-000) 

Take  notice  that  on  October  14,  1994. 
Panhandle  Field  Services  Company 
(Field  Services).  5400  Westheimer" 
Court,  Houston.  Texas  77056-5310  filed 
a  petition  for  declaratory  order  in 
Docket  No.  CP95-23-00'o,  requesting 
that  the  Commission  disclaim 
jurisdiction  over  services  to  be 
performed  by  Field  Services  involving 
facihties  to  be  acquired  from  its  affiliate. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  all  as  more  fully  set  forth 
in  the  petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Field  Services  seeks  a  declaratory 
order  finding  that: 

•  Panhandles  South  Elkhart  Station 
and  related  faciUties  in  Morton  County. 
Kansas  are  facihties  to  be  used  for  the 
gathering  of  natural  gas  and  therefore 
exempt  from  the  Commission's 
jurisdiction  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act; 

•  Field  Services  will  not  be  a  "natural 
gas  company"  pursuant  to  Section  2(6) 
of  the  Natural  Gas  Act  by  virtue  of  its 
proposed  acquisition,  ownership,  and 
operation  of  such  facilities; 

•  Field  Services'  rates,  and  chargos 
for  gathering  services  will  not  be  subject 
to  the  Commission's  jurisdiction 
pursuant  to  Sections  4  and  5  of  the 
Natural  Gas  Act. 

Field  Services  states  that  it  is  a 
wholly-owned  subsidiary  of  Panhandle 
and  that  the  facihties  at  issue  in  this 
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petition  are  the  subject  of  Panhandle's 
abandonment  application  filed  in 
Docket  No.  CP95-21-O00. 

It  is  indicated  that  recently  Panhandle 
and  Anadarko  Gathering  Company 
(AGC)  concluded  negotiations 
concerning  the  sale  to  AGC  of 
Panhandle's  Hugoton  System.  Field 
Services  states  that  the  sale  of  the 
Hugoton  System  to  AGC  includes  a 
portion  of  the  Elkhart  Compressor 
Station  in  Kansas.  It  is  stated  that 
Panhandle  proposes  to  sell  a  part  of  the 
Elkhart  Station  facilities  to  AGC  and  the 
remainder  would  be  transferred  to  Field 
Services  with  Field  Services  operating 
its  portion  of  the  Elkhart  Station 
facilities  in  con jimction^ with  the  other 
gathering  facilities  it  is  acquiring  from 
Panhandle. 

It  is  also  stated  that,  as  currently 
configured,  the  Elkhart  Station  is 
located  in  Morton  County,  Kansas 
immediately  downstream  of  gathering 
facilities  which  are  the  subject  of  the 
Panhandle  and  Field  Ser\'ices*  filings  in 
Docket  Nos.  CP94-1 51-000  and  CP94- 
152-000,  respectively.  Field  Services 
indicates  that  the  Elkhart  Station  is 
divided  by  a  county  road,  but  the  two 
portions  are  currently  integrated.  It  is 
also  stated  that,  as  a  result  of  the  sale 
of  the  Panhandle  Hugoton  System  to 
AGC.  Panhandle  proposes  to  split  the 
Elkhart  Station  between  AGC  and  Field 
Services.  It  is  indicated  that  Panhandle 
would  transfer  the  portion  south  of  the 
county  road,  consisting  of  four  1,028 
horsepower  two-stage  skid-mounted 
compressors  and  six  1,100  horsepower 
single-stage  block-mounted 
compressors,  to  Field  Services.  Field 
Services  states  that  these  facilities 
compress  the  gas  gathered  on  the 
Elkhart  Gathering  System  for  delivery 
into  the  24-inch  line  to  be  transferred  to 
AGC.  Field  Services  states  that  the 
portion  of  the  facilities  located  north  of 
the  county  road,  consisting  of  one  3,162 
horsepower  four-stage  compressor, 
would  be  transferred  to  AGC. 

Field  Services  states  that,  subsequent 
to  the  transfer  of  facilities  by  Panhandle, 
significant  modifications  would  be 
undertaken  to  separate  completely  the 
operation  of  the  South  Elkhart  Station 
from  the  North  Elkhart  Station  so  that 
the  two  would  be  operated 
independently  and  would  no  longer  be 
integrated.  It  is  also  indicated  that,  upon 
the  transfer  of  the  Panhandle  Hugoton 
Gathering  System  to  AGC  and  the 
transfer  of  the  remaining  gathering  to 
Field  Services,  the  South  Elkhart  Station 
would  not  be  contiguous  v\rith  any  other 
facilities  owned  or  operated  by 
Panhandle. 

Field  Services  argues  that,  as  a  matter 
(jf  law,  the  facilities  to  be  transferred  to 
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Id  Services  are  vnthin  the  gathering 
and  production  exempticn  of  Section 
1  (l^  of  the  Natural  Gas  Act  because:  and 
tha|.  after  the  reconfiguration  of 
facilities,  the  sole  function  of  the  South 
EMiart  Station  would  be  to  boost  the 
pre  isure  of  the  gas  produced  behind  the 
sta  ion  from  a  suction  pressure  of  50 
psi ;  to  a  pressure  high  enough  (450 
psi  >)  so  that  the  gas  can  be  delivered 
int )  the  24-inch  discharge  line. 

(  omment  date:  November  18. 1994,  in 
ace  ordance  with  the  first  paragraph  of 
Sts  idard  Paragraph  F  at  the  end  of  this 
no!  ice. 

St«  ndard  Paragraphs 

I .  Any  person  desiring  to  be  heard  or 
to  I  nake  any  protest  with  reference  to 
sai  i  application  should  on  or  before  the 
coi  iraent  date,  file  with  the  Federal 
Eni  irgy  Regulatory  Commission, 
Ws  shington.  D.C.  20426,  a  motion  to 
int  rvene  or  a  protest  in  accordance 
wil  1  the  requirements  of  the 
Coi  nmission's  Rules  of  Practice  and 
Pre  cedure  (18  CFR  385.214  or  385.211) 
an(  the  Regulations  under  the  Natural 
Gai  Act  (18  CFR  157.10).  All  protests 
filad  with  the  Commission  will  be 
considered  by  it  in  determining  the 
apfropriate  action  to  be  taken  but  will 
no]  serve  to  make  the  protestants  parties 
to  ne  proceeding.  Any  person  wishing 
to  tecome  a  party  to  a  proceeding  or  to 
pa]  ticipate  as  a  party  in  any  hearing 
the  rein  must  file  a  motion  to  intervene 
in  I  iccordance  with  the  Commission's 
Ru  es. 

Take  further  notice  that,  pursuant  to 
tha  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Fe(  eral  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Ac  and  the  Commission's  Rules  of 
Pn  ctice  and  Procedure,  a  hearing  will 
be  leld  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
fildd  within  the  time  required  herein,  if 
tha  Coounission  on  its  own  review  of 

j  matter  finds  that  a  grant  of  the 
Lificate  and/or  permission  and 
liroval  for  the  proposed  abandonment 
[required  by  the  public  convenience 
necessity.  If  a  motion  for  leave  to 
;rvene  is  timely  filed,  or  if  the 

lissioa  on  its  own  motion  believes 
that  a  formal  bearing  is  required,  further 
no  ice  of  such  hearing  will  be  duly 
gi>  en. 

1 1nder  the  procedure  herein  provided 
for ,  unless  otherwise  advised,  it  will  be 
un  lecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

(  't.  Any  person  or  the  Commission's 
sts  T  may.  within  45  days  after  issuance 
of  he  iiistant  notice  by  the  Commission, 
filf  pursuant  to  Rule  214  of  the 


Commission's  Procedural  Rules  (18  CFR 
385^14)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  dme  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
SecTfftary. 

|FR  Doc.  94-26706  Filed  10-27-94:  8:45  amj 
BiLUNQ  CODE  cnr-ei-p 

[Docket  No.  ER94-460-001] 

Hermiston  Generating  Company,  LP., 
Notice  of  Filing 

Dated:  October  24, 1994. 

Take  notice  that  on  October  21. 1994. 
Hermiston  Generating  Company,  L.P. 
(Hermiston)  submitted  a  cost-based 
justification  for  the  rates  set  forth  in 
Hermiston  Generating  Company,  LP. 
FERC  Rate  Schedule  No.  1 ,  previously 
filed  with  the  Commission  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214  1994).  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  3, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  vnll  not  serve  to  make  the 
prote.stants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell. 
Secrvtary. 

jFR  Doc.  94-26702  Filed  lU-27-94:  K:45  amj 
BILUNO  CODE  fn7-«1-« 


[Docket  No.  CP95-28-000] 

Federal  Energy  Regulatory 
Commission 

MiGC,  Inc.;  Notice  of  Application 
Dated:  October  24, 1994. 
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Take  notice  that  on  October  20, 1994, 
MIGA,  hic.  (Applicant),  12200  North 
Pecos  Street,  Denver,  Colorado  80234, 
filed  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations  for 
authorization  to  acquire  by  lease  50.000 
Mcf/d  of  capacity  from  Colorado 
Interstate  Gas  Company  (QG).  The 
capacity  to  be  leased  is  located  in  CIG's 
Powder  River  Basin  Lateral  Pipeline 
located  in  converse  County,  Wyoming. 
Applicant  also  requests  pregranted 
abandonment. 

Applicant  states  that  it  has  entered 
into  an  agreement  with  CIG  for  lease  of 
the  above-referenced  capacity  for  a  ten 
year  term.  Applicant  states  that  QG  will 
continue  to  operate  the  4.4  miles  of 
leased  line  pursuant  to  an  operating 
agreement  between  Applicant  and  CIG. 
On  September  7, 1994,  QG  filed  a 
related  application  in  Docket  No.  CP94- 
762-000  under  Section  7(b)  of  the 
Natural  Gas  Act  to  abandon  the  capacity 
which  the  Applicant  seeks  to  lease. 
MIGC  proposes  to  provide 
transportation  service  on  the  Powder 
River  Basin  Lateral  under  its  existing 
ITS  and  FTS  Rate  Schedules. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  regard  to  this 
application  should  on  or  before 
November  14, 1994,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.20).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  awn  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  certificate  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 


Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  94-26700  Filed  10-27-94;  8:45  am) 
BILUNG  CODE  6717-41-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1651-000] 

Montana  Power  Company;  Notice  of 
Filing 

Dated:  October  24. 1994. 

Take  notice  that  on  October  12, 1994, 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  an 
amendment  to  the  filing  in  the  above- 
referenced  docket.  This  amendment 
provides  a  copy  of  Bonneville  Power 
Administration's  Rate  Schedule  ET-93, 
as  requested  by  Commission  staff. 

A  copy  of  the  filing  was  served  upon 
Puget  Sound  Power  &  Light  Company 
and  the  Bonneville  Power 
Administration.    ' 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  3, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
[PR  Doc.  94-26701  Filed  10-27-94;  8:45  amj 

WLUNG  COOE  6717-01-M 


[Docket  No.  CP74-33-015J 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Petition  To 
Amend 

Dated:  October  24, 1994. 

Take  notice  that  on  October  20. 1994. 
Transcontinental  Gas  Pipe  Line 


Corporation  (TGPL),  P.O.  Box  1396, 
Houston,  Texas  77251.  filed  an 
application  with  the  Commission  in 
Docket  No.  CP74-33-015  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  for  authorization  to  recomplete 
an  existing  well  as  an  injection/ 
withdrawal  well  and  connect  the  well  to 
the  Washington  Storage  Field '  in  St. 
Landry  Parish,  Louisiana,  all  as  more 
fully  set  forth  in  the  application  on  file 
which  is  open  to  the  public  for 
inspection. 

TGPL  proposes  to  recomplete  Well 
No.  62  as  an  injection/withdrawal  well 
into  the  main  storage  reservoir  and 
connect  the  well  to  the  Washington 
Storage  Field  with  approximately  3,800 
feet  of  4-inch  diameter  pipe.  TGPL 
states  that  the  proposed  recompletion  of 
Well  No.  62  would  not  increase  the 
injection,  withdrawal,  or  storage 
capacity  of  TGPLs  Washington  Storage 
Field  above  currently  certificated  levels; 
rather  it  would  replace  the  decline  in 
deliverability  ftx)m  certain  existing  wells 
in  the  field  that  has  occurred  over  time. 
TGPL  states  that  the  proposed 
recompletion  of  Well  No.  62  would 
restore  physical  operational  fiexibility 
to  better  serve  its  FERC  Rate  Schedule 
WSS  storage  customers.  TGPL  estimates 
that  it  would  cost  $337,765  to 
recomplete  Well  No.  62. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  .said 
application  should  on  or  before 
November  14. 1994.  file  with  the 
Federal  Energy  Regulatory  Commis.sion. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subjet:t  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commi.s.sion 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  Its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  cf 
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the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  TGPL  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-26703  Filed  10-27-94;  8:45  ami 
BHUNQ  COOe  6717-01-M 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-609»-«] 

Notic*  Of  Disclosure  of  Confidential 
Business  Information  Obtained  Under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractor  CH2M  Hill,  Inc. 

AGENCY:  Environmental  Protection 
Agency.  . 

ACTION:  Notice;  request  for  comment. 

SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.310(h)  for 
authorization  to  disclose  to  its 
contractor,  CH2M  Hill.  Inc.  (hereinafter 
CH2M  Hill),  of  Oakland.  California 
Superfund  confidential  business 
information  ("CBI")  which  has  been 
submitted  to  EPA  Region  9,  Hazardous 
Waste  Management  Division,  Office  of 
Superfund  Programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Strassmaier,  Office  of  Superfund 
Programs.  Environmental  Protection 
Agency.  Region  9,  75  Hawthorne  Street. 
San  Francisco,  CA  94105,  (415)  744- 
2336. 

NOTICE  OF  REQUIRED  DETERMINATIONS. 
CONTRACT  PROVISIONS  AND  OPPORTUNITY 
TO  COMMENT:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA")  as  amended,  (commonly 
known  as  "Superfund")  requires 
completion  of  enforcement  activities  at 
Superfund  sites  in  concert  with  other 
site  events.  The  Freedom  of  Information 
Act  (FOIA)  requires  that  EPA  provide 
requested  information  to  other  parties. 
EPA  has  entered  into  a  contract.  No.  68- 
W9-O031.  with  CH2M  Hill  for 
enforcement  and  FOIA  support  services. 
EPA  Region  9  has  determined  that 
disclosure  of  CBI  to  CH2M  Hill  is 
necessary  in  order  that  they  may  carry 
out  the  work  required  by  that  contract 
with  EPA.  The  contract  complies  with 


all )  Bquirements  of  40  CFR 
2.3(  l(h)(2Kii).  incorporated  by  reference 
intc  40  CFR  2.310(h)(2).  EPA  Region  9 
will  require  that  each  CH2M  Hill 
employee  sign  a  written  agreement  that 
he  or  she:  (1)  Will  use  the  infonnation 
only  for  the  purpose  of  carrying  out  the 
wo^  requirwl  by  the  contract,  (2)  shall 
refrain  from  disclosing  the  information 
to  anyone  other  than  EPA  without  the 
prior  written  approval  ofeach  affected 
busmess  or  of  an  EPA  legal  office,  and 
(3)  s^iall  return  to  EPA  all  copies  of  the 
info  rmation  (and  any  abstracts  or 
extr  lets  therefrom)  upon  request  from 
the  iPA  program  office,  whenever  the 
info  mation  is  no  longer  required  by 
CH2  VI  Hill,  for  performance  of  the  work 
reqi  ired  by  the  contract.  These  non- 
disc  osure  statements  shall  be 
mail  itained  on  file  with  the  Project 
Offi  :er.  CH2M  Hill  employees  will  be 
trail  ed  on  Superfund  CBI  requirements. 

EI  'A  hereby  advises  affected  parties 
that  they  have  ten  working  days  to 
com  ment  pursuant  to  40  CFR 
2.30ll(b)(2)(ii),  incorporated  by  reference 
into  40  CFR  2.310(h)(2).  Conmients 
should  be  sent  to:  Environmental 
Protection  Agency,  Region  9,  Diane 
Strajsmaier  (H-8-2),  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

D^ed:  October  14. 1994. 

Jeffielikson. 

Direelor,  Hazardous  Waste  Management 
Divh  ion,  EPA  Region  9. 

(PR  I  loc.  94-26789  Filed  10-27-94;  8:45  am) 
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[FRt  -tfogo-i] 

Not  :•  of  Disclosure  of  Confidential 
Business  Information  Obtained  Under 
the  Comprehensive  Environmental 
Resbonse,  Compensation  and  Liability 
Act  to  EPA  Contractor  Bechtel 
Envjronmentat,  Inc.  and  Sul>contractor 
ICF  Technology,  Inc. 

AGEfCY:  Environmental  Protection 

■y- 

ACTIpN:  Notice;  request  for  comment. 


SUM1  lARY: 


reqi 


ICF 
Cali 


FOR 
Jam^ 
Proj  n 


EPA  hereby  complies  with  the 

rements  of  40  CFR  2.310(h)  for 
autMorizafion  to  disclose  to  its 
contactor.  Bechtel  Environmental.  Inc. 

inafter  "Bechtel"),  of  San 
Frai^cisco.  California  and  subcontractor 

'echnology,  Inc.  of  Oakland. 

bmia,  Superfund  confidential 
busvicss  information  ("CBI")  which  has 

submitted  to  EPA  Region  9, 
Hazirdous  Waste  Management  Division. 
Offi  ;e  of  Superfund  Programs. 

-URTHER  INFORMATION  CONTACT: 

Chang.  Office  of  Superfund 
-ams.  Environmental  Protection 


Agency.  Region  9.  75  Hawthorne  Street, 
San  Francisco.  CA  94105,  (415)  744- 
2338. 

NOTICE  OF  REQUIRED  OETERMINATIONS, 
CONTRACT  PROVISIONS  AND  OPPORTUNFTV 
TO  COMMENT:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA")  as  amended,  (commonly 
known  as  "Superfund")  requires 
completion  of  enforcement  activities  at 
Superfimd  sites  in  concert  with  other 
site  events.  The  Freedom  of  Infonnation 
Act  (FOIA)  requires  that  EPA  provide 
requested  information  to  other  parties. 
EPA  has  entered  into  a  contract.  No.  68- 
W9-0080,  with  Bechtel  acid  its 
subcontractor  ICF  Technology,  Inc.  for 
enforcement  and  FOIA  support  services. 
EPA  Region  9  has  determined  that 
disclosure  of  CBI  to  Bechtel  and  its 
subcontractor  ICF  Technology,  Inc.  is 
necessary  in  order  that  they  may  carry 
out  the  work  required  by  the  contract 
with  EPA.  The  contract  complies  with 
all  requirements  of  40  CFR 
2.301  (h)(2)(ii),  incorporated  by  reference 
into  40  CFR  2.310(h)(2).  EPA  Region  9 
will  require  that  each  Bechtel  and 
subcontractor  ICF  Technology,  Inc. 
employee  sign  a  written  agreement  that 
he  or  she:  (1)  will  use  the  information 
only  for  the  purpose  of  carrying  out  the 
work  required  by  the  contract.  (2)  shall 
refrain  from  disclosing  the  information 
to  anyone  other  than  EPA  without  the 
prior  written  approval  of  each  afi'ected 
business  or  of  an  EPA  legal  office,  and 
(3)  shall  return  to  EPA  all  copies  of  the 
information  (and  any  abstracts  or 
extracts  therefrom)  upon  request  from 
the  EPA  program  office,  whenever  the 
information  is  no  longer  required  by 
Bechtel  and  its  subcontractor  ICF 
Technology,  Inc..  for  performance  of  the 
work  required  by  the  contract.  These 
non-disclosure  statements  shall  be 
maintained  on  file  with  the  Project 
Officer.  Bechtel  and  its  subcontractor 
ICF  Technology.  Inc.  employees  will  be 
trained  on  Superfund  CBI  requirements. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  working  days  to 
comment  pursuant  to  40  CFR 
2.301  (b)(2)(ii).  incorporated  by  reference 
into  40  CFR  2.310(h)(2).  Comments 
should  be  sent  to:  Environmental 
Protection  Agency,  Region  9,  James 
Chang  (H-8-2),  75  Hawthorne  Street. 
San  Francisco.  CA  94105. 

Dated:  October  14. 1994. 
leffZeliksoQ, 

Dinctor.  Hazardous  Was^  Management 
Diviaion.  EPA  Region  9. 
IFR  Doc.  94-26793  Filed  10-27-94;  8:45  am) 
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[FRL-S098-4] 

Contraoter  Access  to  Confidential 
Business  (nformation  Under  1h«  Clean 
Air  Act 

AQENCV:  EnvirstuiMntal  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  The  EPA  has  authorized  the 
followii^  contractors  Ibr  access  to 
information  that  has  been,  or  will  be. 
submitted  to  EPA  under  section  114  of 
the  Clean  Air  Act  (CAA)  as  amended.  (1) 
Research  Triangle  Institute  (RTI),  Post 
Office  Box  12194.  Research  Triangle 
Park,  North  Carolina,  contract  number 
68D40099;  (2)  E.H.  Pechan  and 
Associates,  5537-C  Hempstead  Way, 
Springfield.  Virginia,  contract  number 
68D40107. 

Some  of  the  information  may  be 
claimed  to  be  confidential  business 
information  (CBI)  by  the  submitter. 
DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  ten  days  after  issuance  of  this 
notice. 

FOR  FiMTHERiNFORMATKM  CONTACT: 
Doris  MaKweU,  Document  Control 
Officer,  Office  of  Air  Quality  Planning 
and  Standards  (MI>-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,(919)541-5312. 

SUPPLEMENTARY  INFORMATTON:  The  EPA 
is  issuing  this  notice  to  inform  all 
submitters  of  information  under  section 
1 14  of  the  CAA  that  EPA  may  provide 
the  above  mentioned  contractors  access 
to  these  materials  on  a  need-to-know 
basis.  These  contractors  will  provide 
technical  support  to  the  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  in  economic  impact 
assessment  for  Federal  Air  Pollution 
Control  Regulations. 

hi  accordance  with  40  CFR  2.301(h), 
EPA  has  determined  that  each 
contractor  requires  access  to  CBI 
submitted  to  EPA  under  sections  112 
and  114  of  the  CAA  in  order  to  perform 
work  satisfactorily  uiKier  the  above 
noted  contracts.  The  contractors' 
personnel  will  be  given  access  to 
information  submitted  under  section 
114  of  the  CAA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI.  The  contractors' 
personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  CBI.  All  contractor  access  to 
CAA  CBI  will  take  place  at  the 
contractors'  facility.  Each  contractor 
will  have  ^propriate  procedures  and 


facilities  in  place  to  sa£aguard  the  CAA 
CBI  to  which  the  contractor  has  access. 

Clearance  for  access  to  CAA  CBI  is 
scheduled  to  expire  on  September  30, 
1998  under  contract  66D40099  «ul  on 
September  30, 1997  under  contract 
68D40107. 

Dated:  October  21. 1994. 
Richard  O.Wibia, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(PR  Doc  94-26803  Filed  ie-27-»4: 8:45  am] 

BILUNQ  COOE  1 


[FRL-5098-9] 

Notice  Of  Disclosure  of  Confidential 
Business  Infonnation  Otitafned  Under 
the  Comprehensive  Envfromnental 
Response,  Compensation  and  Liabflity 
Act  to  EPA  Contractor  ICF  Technotogy. 
Inc. 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  comment. 


SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.310(h)  for 
authorization  to  disclose  to  its 
contractor,  ICF  Technology.  Inc. 
(hereinafter  "ICF"),  of  Oakland, 
California,  Superfund  confidential 
business  infonnation  ("CBI")  which  has 
been  submitted  to  EPA  Region  9, 
Hazardous  Waste  Management  Division, 
Office  of  Superfund  Programs. 
For  further  information  contact: 
Judith  Walker,  Office  of  Superfund 
Programs,  Environmental  Protection 
Agency,  Region  9.  75  Hawthorne  Street, 
San  Francisco,  CA  94105,  (415)  744- 
2334. 

NOTICE  OF  REQUIRED  DETERMINATKMtS, 
CONTRACT  PROVISIONS  AND  OPPORTUNITY 
TO  COMMENT:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA")  as  amended,  (commonly 
known  as  "Superfund")  requires 
completion  of  enforcement  activities  at 
Superfund  sites  in  concert  with  other 
site  events.  The  Freedom  of  Information 
Act  (FOL\)  requires  that  EPA  provide 
requested  information  to  other  parties. 
EPA  has  entered  into  a  contract.  No.  68- 
W9-0059,  with  ICF  for  enforcement  and 
FOL\  support  services.  EPA  Region  9 
has  determined  that  disclosure  of  CBI  to 
ICF  is  necessary  in  order  that  they  may 
carry  out  the  work  required  by  that 
contract  with  EPA.  The  contract 
complies  with  all  requirements  of  40 
CFR  2.301(h)(2)(ii),  incorporated  by 
reference  into  40  CFR  2.310(hJ(2).  EPA 
Region  9  will  require  that  each  ICF 
employee  sign  a  vmtten  agreement  that 
he  or  she:  (1)  Will  use  the  infocmatioD 


only  for  the  purpose  of  carrying  out  the 
work  teqaixed  by  the  contract,  (2)  shall 
refrain  from  disclosing  the  inionnatiaa 
to  anyone  other  than  EPA  without  tke 
prior  written  approval  of  each  affected 
business  or  of  an  EPA  legal  office,  and 
(3)  shall  return  to  EPA  ail  copies  oftbe 
infonnation  (and  any  abstracts  or 
extracts  therefrom)  upon  request  from 
the  EPA  program  office,  whenever  the 
information  is  no  longer  required  by  KF 
for  performance  of  the  work  reqxured  by 
the  contract.  These  non-disclosure 
statements  shall  be  maintained  on  file 
with  the  Project  Officer.  ICF  employees 
vrill  be  trained  on  Superfund  CBI 
reqmrements. 

EPA  hereby  advises  affected  panics 
that  they  have  ten  working  davs  to 
conwnent  pursuant  to  40  CFR 
2.301(b){2)(ii),  incorporated  by  reierenoe 
into  430  CFR  2.310(h)(2).  Comments 
should  be  seiit  to:  Environmental 
Protection  Agency,  Region  9,  Judith 
Walker  (H-8-2),  75  Hawthorne  Street, 
San  Francisco.  CA  94105. 

Dated:  October  7, 1994. 
Jeff  ZelOison, 

Director.  Hazardous  Waste  Management 
Division  EPA  Region  9. 

IFR  Doc.  94-26794  Filed  10-27-94:  8:45  ara) 
BILUNQ  COOE  656fr-S0-M 


[FRL-5098-7] 

Disclosure  of  Confidential  Business 
Information  Obtained  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractor  Ecology  A 
Environment,  Inc. 

AGENCY:  Envirorunental  Protection 

Agency. 

ACTlONrNotice;  request  for  comment. 

SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.310(h)  for 
authorization  to  disclose  to  its 
contractor.  Ecology  &  Environment.  Inc. 
(hereinafter  "E  &  E").  of  Seattle. 
Washington.  Superfund  confidential 
business  information  ("CBI")  which  has 
been  submitted  to  EPA  Region  9. 
Hazardous  Waste  Management  Division, 
Office  of  Superfund  Prc^ms. 
FOR  FURTHER  INFORMATION  CONTACT: 
Travis  L.  Cain,  Office  of  Superfund 
Programs,  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105.  (415)  744- 
2341. 

NOTICE  OF  «EQOIRED  DETERMINATIONS, 
CONTRACT  PROVISIONS  AND  OPPORTUNmr 
TO  COMMENT:  The  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  ("CERCLA") 
as  amended,  (commonly  known  as 
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"Superfiind")  requires  completion  of 
enforcement  activities  at  Superfimd 
sites  in  concert  vtrith  other  site  events. 
The  Freedom  of  Information  Act  (FOIA) 
requires  that  EPA  provide  requested 
information  to  other  parties.  EPA  has 
entered  into  a  contract,  No.  6d-W9- 
0020,  with  "E  &  E"  for  enforcement  and 
FOIA  support  services.  EPA  Region  9 
has  determined  that  disclosure  of  CBI  to 
"E  ft  E"  is  necessary  in  order  that  they 
may  carry  out  the  work  required  by  that 
contract  with  EPA.  The  contract 
complies  with  all  requirements  of  40 
CFR  2.301(h)(2)(ii),  incorporated  by 
reference  into  40  CFR  2.310(h)(2).  EPA 
Region  9  will  require  that  each  "E  &  E" 
employee  sign  a  written  agreement  that 
he  or  she:  (1)  will  use  the  information 
only  for  the  purpose  of  carryiag  out  the 
woik  required  by  the  contract,  (2)  shall 
refrain  from  disclosing  the  information 
to  anyone  other  than  EPA  without  the 
prior  written  approval  of  each  affected 
business  or  of  an  EPA  legal  office,  and 
(3)  shall  return  to  EPA  all  copies  of  the 
information  (and  any  abstracts  or 
extracts  therefrom)  upon  request  from 
the  EPA  program  office,  whenever  the 
information  is  no  longer  required  by  "£ 
&  E"  for  performance  of  the  work 
required  by  the  contract.  These 
nondisclosure  statements  shall  be 
maintained  on  file  with  the  Project 
Officer.  "E  &  E"  employees  will  be 
trained  on  Superfund  CBI  requirements. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  working  days  to 
comment  pursuant  to  40  CFR 
2.301(b)(2)(ii),  incorporated  by  reference 
into  40  CFR  2.310(h)(2).  Comments 
should  be  sent  to:  Environmental 
Protection  Agency,  Region  9,  Travis  L. 
Cain  (H-«-2),  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Dated:  October  14. 1994. 
feffZelikson, 

Director,  Hazardous  Waste  Maitagement 
Division,  EPA  Region  9. 
|FR  Doc.  94-26790  Filed  10-27-94;  8:45  ami 
MLLMQ  COOC  S5W  «0  M 

(FRL-609S-61 

Notice  Of  Disclosure  of  Confidential 
Business  Information  Obtained  Under 
ttie  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractor  URS 
Consultants,  Inc.  and  Sul)contractors 
B  A  V  Waste  Science  and  Technology 
Corp.,  Med>Tox  Associates,  Inc.  and 
Shannon  A  Wilson,  Inc. 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  comment. 


St  MMARY:  EPA  hereby  complies  with  the 
re  )uirements  of  40  CFR  2.310(h)  for 
at  thorization  to  disclose  to  its 
contractor,  URS  Consultants,  Inc. 
(hereinafter  "URS"),  of  Sacramento, 
CtUfomia  and  subcontractors  B  &  V 
Wiaste  Science  and  Technology  Corp.  of 
G  incord,  California,  Med-Tox 
Associates,  Ina  and  Shannon  &  Wilson. 
Inp.  Superfund  confidential  business 
iniformation  ("CBI")  which  has  been 
si^mitted  to  EPA  Region  9,  Hazardous 
VJpste  Management  Division,  Office  of 
Sttperfund  Programs. 
Fbn  HiRTHER  INFORMATION  CONTACT: 
Tvavis  L.  Cain,  Office  of  Superfund 
Pto^ams,  Enviroiunental  Plrotection 
Agency,  Region  9,  75  Hawthorne  Street, 
S<  n  Francisco,  CA  94105.  (415)  744- 
2:41. 

NOTICE  OF  REQUIRED  DETERMINATIONS, 
CONTRACT  PROVISIONS  AND  OPPORTUNITY 
TO  COMMENT:  The  Comprehensive 
Enviroiunental  Response. 
{>mpensation,  and  Liability  Act  of  1980 

IRCLA")  as  amended,  (commonly 
kown  as  "Superfund")  requires 
impletion  of  enforcement  activities  at 
iperfond  sites  in  concert  with  other 
ie  events.  The  Freedom  of  Information 
Apt  (FOIA)  requires  that  EPA  provide 
requested  information  to  other  parties. 
EPA  has  entered  into  a  contract,  No.  68- 
VI 9-0054.  with  URS  and  its 
SI  bcontractors  B  &  V  Waste  Science  and 
T  tchnology  Corp..  Med-Tox  Associates. 
Ii  c,  and  Shannon  &  Wilson,  Inc.  for 
ei  iforcement  and  FOIA  support  services. 
E  >A  Region  9  has  determined  that 
d  sclosure  of  CBI  to  URS  and  its 
SI  ibcontractors  B  &  V  Waste  Science  and 
T  jchnology  Corp.,  Med-Tox  Associates, 
Ii  c.  and  Shaimon  &  Wilson,  Inc.  is 
n  icessary  in  order  that  they  may  carry 
o  it  the  work  required  by  that  contract 
w  ith  EPA.  The  contract  complies  with 
all  requirements  of  40  CFR 
2  301(h)(2)(ii),  incorporated  by  reference 
ii  to  40  CFR  2.310(h)(2).  EPA  Region  9 
w  ill  require  that  each  URS  and 
si  [bcontractors  B  &  V  Waste  Science  and 
T  ichnology  Corp.,  Med-Tox  Associates, 
Ii  c.  and  Shannon  &  Wilson,  Inc. 
ei  aployee  sign  a  written  agreement  that 
h }  or  she:  (1)  Will  use  the  information 

0  ily  for  the  purpose  of  carrying  out  the 
V  ork  required  by  the  contract,  (2)  shall 
n  frain  from  disclosing  the  information 
t<  i  anyone  other  thaw  EPA  without  the 
p  rior  written  approval  of  each  affected 
b  isiness  or  of  an  EPA  legal  office,  and 
(:  )  shall  return  to  EPA  all  copies  of  the 
isformation  (and  any  abstracts  or 
ektracts  therefrom)  upon  request  bom 

t  le  EPA  program  office,  whenever  the 
ij  [formation  is  no  longer  required  by 

1  RS  and  its  subcontractors  B  &  V  Waste 
S  cience  and  Technology  Corp.,  Med- 


Tox  Associates,  Inc..  and  Shannon  & 
Wilson.  Inc..  for  performance  of  the 
work  required  by  the  contract.  These 
non-disclosure  statements  shall  be 
maintained  on  file  with  the  Project 
Officer.  URS  and  its  subcontractors  B  & 
V  Waste  Science  and  Technology  Corp.. 
Med-Tox  Associates,  Inc..  and  Shaimon 
&  Wilson.  Inc.  employees  v«rill  be  trained 
on  Superfund  CBI  requirements. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  working  days  to 
comment  pursuant  to  40  CFR 
2.301(b)(2)(ii),  incorporated  by  reference 
into  40  CFR  2.310(h)(2).  Comments 
should  be  sent  to:  Environmental 
Protection  Agency,  Region  9,  Travis  L. 
Cain  (H-8-2),  75  Hawthorne  Street.  San 
Francisco.  CA  94105. 

Dated:  October  7. 1994. 

lefirZelikson. 

Director,  Hazardous  Waste  \4anagement 
Division,  EPA  Region  9. 

IFR  Doc  94-26792  Filed  10-27-94;  8:45  am] 
BH.UNQ  CODE  esao-ao-M 


[FRL-5098-6] 

Notice  Of  Disclosure  of  Confidential 
Business  Information  Olitained  Under 
the  Comprehenshre  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Conttractor  Roy  F.  Weston. 
Inc. 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  comment. 

SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.310(h)  for 
authorization  to  disclose  to  its 
contractor,  Roy  F.  Weston,  Inc. 
(hereinafter  "Weston"),  of  Seattle, 
Washington,  Superfund  confidential 
business  information  ("CBI")  which  has 
been  submitted  to  EPA  Region  9, 
Hazardous  Waste  Management  Division, 
Office  of  Superfund  Programs. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Chang,  Office  of  Superfund 
Programs,  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street. 
San  Francisco,  CA  94105,  (415)  744- 
2338. 

NOTICE  OF  REQUIRED  DETERMINATIONS, 
CONTRACT  PROVISIONS  AND  OPPORTUNTTY 
TO  COMMENT:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA")  as  amended,  (commonly 
known  as  "Superfund")  requires 
completion  of  enforcement  activities  at 
Superfund  sites  in  concert  with  other 
site  events.  The  Freedom  of  Information 
Act  (FOIA)  requires  that  EPA  provide 
requested  information  to  other  parties. 
EPA  has  entered  into  a  contract.  No.  68- 
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W9-0046.  With  Westoa  for  enfotcemeat 
and  FOIA  support  servioes.  EPA  Regioo 
9  has  determined  that  disclosure  of  CBI 
to  'WestOD  is  necessary  ia  order  that  they 
may  carry  out  the  wosk  requimd  by  that 
contract  with  EPA.  The  contract 
complies  vrith  all  requiiements  of  40 
CFR  2.30l(hM2)(iiX  incorporated  by 
reference  into  40  CFR  2.dl0(h)(2).  fPA 
Region  9  will  require  that  each  Weston 
employee  s^  a  written  agreemem  that 
he  or  she:  (1)  will  use  the  infocmation 
only  for  the  purpose  of  carrying  out  the 
work  required  by  the  contract,  (2)  shall 
refrain  from  disclosing  the  ioformation 
to  anyone  other  than  EPA  without  the 
prior  written  aj^iroval  of  each  affected 
business  or  of  an  EPA  legal  office,  and 
(3)  shall  return  to  EPA  all  copies  of  the 
information  (and^ny  abstracts  or 
extracts  therefrom)  upon  request  from 
the  EPA  program  office,  whenever  the 
information  is  no  longer  required  by 
Weston  for  performance  of  the  work 
required  by  the  contract.  These  non- 
disclosure statements  shall  be 
maintained  on  file  with  the  Project 
Officer.  Weston  employees  will  be 
trained  on  Superfund  CBI  requirements. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  working  days  to 
comment  pursuant  to  40  CFR 
2.301(b)(2)(ii),  incoiporated  by  reference 
into  40  CFR  2.310(h)(2).  Conuoents 
should  be  sent  to:  Environmeotal 
Protection  Agency.  Region  9,  James 
Chang  (H-«-2),  75  Hawthorne  Street. 
San  Francisco^  CA  94105. 

Dated:  October  7. 1S94. 
JeffZeUkam. 

Director,  Harardoas  Waste  Management 
Division,  EPA  Begiof  9. 
[PR  Doc.  94-26791  Filed  10-27-94:  8!45  am] 
BituNB  0806  mu  m  m 


[ER-FRL-471S-6) 

EnviroRfnental  hnpact  Statements; 
Notice  of  Avatlabmty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Enviromnental 
Impact  Statements  Filed  October  17.^ 
1994  Through  October  21. 1994 
Pursuant  to .40  CFR  1506.9. 
EIS  No.  940434.  Draft  Si4>plea)eiit, 
FHW.  VA.  Southeastern  Eiqpressway 
Improvements.  I-i64^-64  to  VA-44 
(Norfolk-ViigiBia  Beach  Expressway). 
Updated  InfomatieB  conoeraing 
Alternatives  Under  Cansideratien, 
Fuzkdii^  CQE  Sectioa  tO  and  404 
I     Permits  and  US  <Coa^  GaaM  Bridge 
!     Permit.  Cities  of  Chesapeake  and 
!     Virginia  Beach.  York  aad  jamesCity 
Co..  VA,  Due:  December  12, 1994. 


Contact:  janes  M.  Tianiin  (804)  281- 
5100. 

EIS  No.  940435,  Draft  EIS,  BOP,  PA, 
Federal  Prison  Camp  -  Scranlon, 
Pennsylvania,  Construction. 
Operation  and  Site  Selection,  Jessup 
Borough,  Lackawanna  County,  Pa. 
Due:  December  13, 1994,  Contact: 
Patricia  K.  Sledge  (202)  514-8607. 

EIS  No.  940436,  Draft  EIS,  FHW.  NH, 
NH  9/US  202  Highway  Improvements 
Project,  between  Henniker  to  the  east 
and  NH  31  to  the  west.  Funding,  COE 
Section  404  Pennit  and  NFDES 
Permit,  Hill^Mraugh  Couoty.  NH. 
Due:  December  12. 1994,  Contact  Bill 
O'Donnell  (603)  225-1608. 

EIS  No.  940437,  Draft  EIS,  USN.  SC, 
Charleston  Navel  Base  Disposal  and 
Reuse,  Implementation,  Charleston 
and  Dorchester  Counties,  SC,  Due: 
December  12. 1994,  Contact:  William 
Sloger  (803)  743-0797. 

EIS  No.  940438,  Final  Supplement, 
BLM,  WA,  Kettle  River  Key  Project 
Expansion,  Lamefoot  Mine  Site 
Mining  and  Milling  Operations,  Plan 
of  Operation  Approval,  Ferry  County, 
WA,  Due:  November  28, 1994, 
Contact:  Ann  Aldrich  (509)  536-1200. 

EIS  No.  940439,  Fmal  EIS,  BLM,  FL. 
Florida  Land  and  Resoiuce 
Management  Plan,  Implementation, 
Split-Estate  Federal  Mineral 
Ownership  (FMO),  several  counties. 
FL,  Due:  November  28,  1994.  Contact: 
Duane  Winters  (601)  977-5400. 

Dated:  October  2S,  1994 

Marshall  Cain, 

Senior  Legal  AthnawOfftce^of  Federal 
Activities.  , 

IFR  Doc.  94-26728  Piled  10-27-M;  8:45  am) 
BH.UN6C00C 


IER-FRL-471S-71 

Environmental  hnfMct  Statements  and 
Regulations;  AvailabWty  of  EPA 
Comments 

AveikbiUty  of  EPA  comments 
prepared  October  10, 1994  throu^ 
October  14, 1994  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2X0)  of  the  Ntttiooal 
Environmental  Policy  Act  as  araatded. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  tfae  Office  of  Federal 
Activities  at  (202)  280-6076. 

An  ei^lana^B  cf  the  ratu^  assigned 
to  draft  enviroiunental  istpact 
statements  (EISs)  was  p"**'frfHti1  in  ¥R 
dated  April  08, 1994  (59  FR  lfiae7). 

Draft  QSs 

ERP  Na  D-AFS-)6S221-MT  Rating 
EC2,  Beaverhead  National  Fmests  Oil 


and  Gas  Leasing.  Exphvation, 
Development  aad  Land  Aoqmsitiosi. 
Beaverhead,  Madison.  Silver  Bow,  beer 
Lodge  and  Gallatin.  MT. 

Summary:  EPA  expressed 
eavironment&l  conoems  reganki^ 
potential  impacts  to  wetlands,  water 
quality,  fisheries,  and  air  qmhty.  The 
EPA  indicated  that  the  EIS  reqmies 
additional  resouroe  inforatatiae  and 
further  explanation  regarding  leaouroe 
issues  in  order  to  fully  assess  ia^cts 
and  to  assiue  that  the  environment  will 
be  fully  protected. 

ERP  No.  D-AFS-J65222-ND  Rating 
EC2,  Southern  Little  KUssouri  and  Cedar 
River  Oil  and  Gas  Leasing,  Approvals, 
Custer  Natiooai  Forest.  Medora  Ranger 
District,  Cedar  River  Nationd  Grassland, 
Grant  River  Ranger  District,  Bilhngs, 
Golden  Valiey,  Slope,  Grant  and  Sioux 
Coimties,  ND. 

Summary:  EPA  expressed 
enviromnental  ooncems  regarding 
potential  drilling  impacts  to  surface  and 
ground  water  resouroes  and  mt  quality 
impacts.  EPA  requested  that  the  final 
EIS  provide  additional  discussion  of 
these  issues. 

ERP  No.  D-AFS-L61199-ID  Ratii^ 
LO.  Sabnoc  Wild  aikd  Scenic  River 
Corridor  Implementation,  issuance  of 
Special-Use-Permits  for  three  Private 
Camps,  Salmon  National  Forest,  Salnum 
County.  ID. 

Summary:  EPA  had  no  objection  to 
the  actions  as  proposed. 

ERP  No.  I>-COE-C36070-PR  Rating 
EC2,  Rio  Guauajibo  River  Basin  Flood 
Protection  Project.  Implementation, 
NPDES  PermiC  Mayaguez  and  San 
German,  PR. 

Summary:  EPA  had  expressed 
enviromnental  concerns  about  the 
proposed  project's  non-stnictuial 
alternatives  evaluation;  soil,  sediment, 
and  water  quality  impacts;  hazardous 
substance  identification  and 
management;  wetlands  impacts  and 
mitigation  plan;  agricultural  impacts; 
and  cumulative  impacts.  AccordiDgly. 
additional  information  was  requested. to 
be  included. 

ERP  No.  D-FAA-C51017-NJ  Rating 
EC2,  Newark  International  Airport 
Ground  Access  MaooEail-Nartbeast 
Corridor  Connection  Project,  Funding, 
Construction,  Operation,  Airport  Layout 
Plant  and  Approval,  Essex  aiKl  UnioD 
Counties,  NJ. 

Summary:  EPA  ejquessed 
environmental  conoems  about  the 
proposed  project's  conformaaoe  wiih 
the  New  Jersey  Sff>,  potential  for 
encountering  hazardous  contaminants, 
and  wetland  impacts.  Accordingly, 
additional  information  should  be 
presented  in  the  final  EIS  to  addrekS 
these  coaoeras. 


ERP  No.  DS-USA-Al  1072-00  RaUng 
^C2.  Theater  Missile  Defense  (TMD) 
Extended  Test  Range  Project,  US  Army 
Ground-Based  TMD  Missiles  Extended 
Range  Test  Using  New  Potential  Booster 
Drop  Zones,  White  Sands  Missile  Range 
and  Foit  Wingate  Depot  Activity,  NM; 
and  Green  Launch  Complex,  UT. 

Summary:  EPA  expressed 
environmental  concerns  about  the  lack 
of  adequate  information  to  fully  assess 
environmental  impacts. 

Final  EISs 

ERP  No.  F-BLM-J60015-WY  Creston/ 
Blue  Gap  Natural  Gas  and  Oil 
Development  Project,  Construction  and 
Operation,  Special-Use-Permit,  Right-of- 
Way  and  COE  Section  404  Permit, 
Carbon  and  Sweetwater  Counties,  WY. 

Summary:  EPA  had  no  objection  to 
the  proposed  action. 

ERP  No.  F-BLM-K60027-CA 
Southeast  Regional  Wastewater 
Treatment  Plant  and  Geysers  Effluent 
Pipeline  Injection  Project, 
Improvements,  Funding,  COE  Section 
404  Permit  and  NPDES  Permit,  City  of 
Clearlake,  Lake  County,  CA. 

Summary:  EPA  expressed 
enviromnental  concerns  with  the  EIS 
Record  of  Decision  that  addressed  the 
project's  consistency  with  the  Clean 
Water  Act  Section  404(b)  (1)  Guidelines 
as  well  as  adopt  mitigation  to  reduce 
noise  levels  from  project-related  pumps. 

ERP  No.  F-UAF-C11009-NJ  McGuire 
Air  Force  Base  (AFB)  Realignment, 
Implementation,  Burlington  County,  NJ. 

Sunmiary:  EPA  expressed 
environmental  concerns  about  the 
project's  interim  spill  plan,  the  timing  of 
the  capping  of  ST-22  in  relation  to  the 
site's  remediation,  and  ground  water 
withdrawals.  EPA  requested  that  these 
issues  be  addressed  in  the  ROD. 

ERP  No.  F-UAF-I11009-CO  Lowry 
Air  Force  Base  (AFB)  Disposal  and 
Reuse,  Implementation,  Denver  County. 
CO. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
conformance  with  the  Clean  Air  Act 
general  conformity  regulations.  EPA 
requested  that  additional  information  be 
included  in  the  final  EIS  on  this  issue. 

Other 

ERP  No.  LD-AFS-J65223-WY  RaUng 
EC2,  Bridger-Teton  National  Forest, 
Wild  and  Scenic  River  Study  for  the 
Yellowstone,  Buffalo  Fork,  Gros  Ventre. 
Hoback.  Greys,  Salt  and  Green  Rivers, 
Suitable  or  Nonsuitable  Designation, 
WY. 

Summary:  EPA  expressed 
environmentttl  concerns  regarding  the 
protection  of  water  resources  and 
requested  that  the  final  document 


ev  iluate  an  additional  alternative  that 
mi  y  enhance  the  level  of  water 
resources  protection  provided. 

Dated:  October  25, 1994. 
MvshaU  Cain. 

Se»  /or  Legal  Advisor,  Office  of  Federal 
Activities. 

[Flj  Doc.  94-26727  Filed  10-27-94;  8:45  am) 
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)  State  of  New  Jersey;  Partial 
jram  Adequacy  Determination  of 

Stite  Municipal  Solid  Waste  Permit 

Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  Partial  Program 
Application  of  the  State  of  New  Jersey 
fo^  Partial  Program  Adequacy 
Determination,  Public  Hearing  and 
Public  Comment  Period. 

-  —  

IMARY:  Section  4005(c)(1)(B)  of  the 
source  Conservation  Recovery  Act 
"~  i),  as  amended  by  the  Hazardous 
SoUd  Waste  Amendments  (HSWA) 
1984,  requires  States  to  develop  and 
)lement  permit  programs  to  ensure 
thit  mimicipal  solid  waste  landfills 
(MSWLFs)  which  may  receive 
hazardous  household  waste  or  small 
quantity  generator  waste  will  comply 
wiih  the  revised  Federal  MSWLF 
Ci^teria  (40  CFR  part  258).  RCRA 
Sefction  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
M$WLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  jthe  process  of  proposing  a  State/Tribe 
In4>lementation  Rule  (STIR)  that  will 
provide  procedures  by  which  EPA  will 
approve,  or  partially  approve,  State/ 
Tribal  landfill  permit  programs.  The 
Agency  has  been  approving  and  intends 
to  pontinue  approving  adequate  State/ 
Tribal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  STIR,  adequacy 
determinations  will  be  made  baised  on 
th^  statutory  authorities  and 
refluirements.  In  addition,  States/Tribes 
mjiy  use  the  draft  STIR  as  an  aid  in 
injerpreting  these  requirements.  The 
Atfency  believes  that  early  approvals 
ha  ve  an  important  benefit.  Approved 
St  ite/Tribe  permit  programs  provide  for 
in  erection  between  State/Tribe  and  the 
owner/operator  regarding  site-specific 
pamit  conditions.  Only  those  owners/ 


operators  located  in  States/Tribes  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  part 
258  to  the  extent  the  State/Tribal  permit 
program  allows  such  flexibility.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  federal  landfill 
criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

"The  State  of  New  Jersey  applied  for  a 
partial  determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
New  Jersey's  application  and  certain 
amendments  and  revisions  thereto,  and 
made  a  tentative  determination  that  all 
portions  of  New  Jersey's  MSWLF  permit 
program  are  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria,  except  for  Subpart  E  relating  to 
Ground- Water  Monitoring  and 
Corrective  Action.  New  Jersey  plans  to 
revise  the  remainder  of  its  permit 
program  to  assure  complete  compliance 
with  the  revised  MSWLF  Criteria  and 
gain  fiill  program  approval.  New  Jersey's 
application  for  partial  program 
adequacy  determination  is  available  for 
public  review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  hearing  on  any  determination 
to  approve  a  State/Tribe's  MSWLF 
program,  the  Region  has  scheduled  an 
opportimity  for  a  public  hearing  on  this 
tentative  determination.  Details  appear 
below  in  the  DATES  section. 
DATES:  All  comments  on  New  Jersey's 
application  for  a  partial  adequacy 
determination  must  be  submitted  by  the 
close  of  business  on  December  14, 1994. 

One  public  hearing  will  be  held  at  the 
Public  Meeting  Room  qp  the  first  floor 
of  the  offices  of  the  New  Jersey 
Department  of  Environmental  Protection 
(NJDEP),  401  East  State  Street.  Trenton. 
New  Jersey  on  December  14, 1994.  The 
hearing  is  scheduled  for  7  p.m.  imtil 
10:00  p.m.  New  Jersey  will  participate 
in  the  public  hearing  held  by  EPA  on 
this  subject. 

ADDRESSES:  Copies  of  New  Jersey's 
application  for  adequacy  are  available 
between  8:30  a.m.  and  5:00  p.m.  at  the 
following  two  addresses  for  inspection 
and  copying:  U.S.  EPA  Region  II 
Library.  26  Federal  Plaza,  Room  402. 
New  York.  New  York,  10278,  telephone 
(212)  264-2881,  and  NJDEP  at  the 
Public  Access  Room,  401  East  State 
Street.  Trenton.  New  Jersey.  Written 
comments  should  be  sent  to  Conrad 
Simon.  Director  Air  and  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency,  26 
Federal  Plaza,  New  York,  New  York 
10278. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Graves,  U.S.  EPA  Region  n. 
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Mail  Stop  2AWM.  Room  1006,  26 
Federal  Plaza,  New  York.  New  York. 
10278,  telephone  (212)  264-9638. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9. 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  that 
State  municipal  solid  waste  landfill 
permit  programs  are  adequate  to  comply 
vdth  the  revised  Federal  Criteria.  To 
fulfill  this  requirement,  the  Agency  has 
drafted  and  is  in  the  process  of 
proposing  a  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/Tribal  programs  must  satisfy  to  be 
determined  adequate. 

EPA  intends  to  propose  in  STIR  to 
allow  partial  approvals  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  part  258;  (2)  changes 
limited  to  a  narrow  part(s)  of  the  State/ 
Tribal  permit  program  are  needed  to 
meet  these  requirements;  and  (3) 
provisions  not  included  in  the  partially 
approved  portions  of  the  State/Tribal 
permit  program  are  a  clearly  identifiable 
and  a  separable  subset  of  part  258. 
These  requirements,  if  promulgated, 
will  address  the  potential  problems 
posed  by  the  dual  State/Tribal  and 
Federal  programs  that  came  into  effect 
in  October  1993  in  those  States/Tribes 
that  only  Have  partial  approvals  of  their 
MSWLF  programs.  On  that  date.  Federal 
rules  covering  any  portion  of  a  State/ 
Tribe's  program  that  had  not  received 
EPA  approval  became  enforceable. 
Owners  and  operators  of  MSWLFs 
subject  to  such  dual  programs  must  be 
able  to  understand  which  requirements 
apply  and  comply  with  them.  In 
addition,  the  pieces  of  the  Federal 
program  that  are  in  effect  must  mesh 
well  enough  with  the  approved  portions 
of  the  State/Tribal  program  to  leave  no 
significant  gaps  in  regulatory  control  of 
MSWLF's.  Partial  approval  will  allow 
the  Agency  to  approve  those  provisions 
of  the  State/Tribal  permit  program  that 
meet  the  requirements  and  provide  the 
State/Tribe  time  to  make  necessary 
changes  to  the  remaining  portions  of  its 
program.  As  a  result,  owners/operators 
will  be  able  to  work  with  the  State/ 
Tribal  permitting  agency  to  take 
advantage  of  the  Criteria's  flexibility  for 


those  portions  of  the  program  which 
have  been  approved. 

As  provided  in  the  Octot)er  9,  1991 
municipal  landfill  rule,  EPA's  national 
Subtitle  D  standards  took  efiiect  on 
October  9, 1993.  Consequently,  any 
remaining  portions  of  the  Federal 
Criteria  that  are  not  included  in  an 
approved  State/Tribal  program  apply 
directly  to  the  owner/operator  without 
the  flexibility  that  would  be  present  in 
an  approved  State/Tribal  program. 

EPA  has  been  approving  and  intends 
to  continue  approving  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  beheves  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outUned  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program.  Various 
components  of  authority  and  capability 
were  submitted  by  New  Jersey  in  its 
application  for  partial  program 
approval,  and  the  revisions  and 
amendments  thereto. 

EPA  also  is  requesting  States/Tribes 
seeking  partial  program  approval  to 
provide  a  schedule  for  the  submittal  of 
all  remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submission 
of  a  schedule  mandatory  in  STIR. 

Not  all  States/Tribes  will  have 
existing  permit  programs  through  which 
they  can  ensure  compUance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  State/ 
Tribe  from  submitting  its  application 
until  it  could  ensure  compliance  with 


the  entirety  of  40  CFR  part  258.  many 
States/Tribes  would  need  to  postpone 
obtaining  approval  of  their  permit 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribal  permit 
program  while  the  State/Tribe  revises  its 
statutes  or  regulations  could  impose  a 
substantial  burden  on  owners  and 
operators  of  landfills  because  the  State/ 
Tribe  would  be  unable  to  exercise  the 
flexibility  available  to  States/Tribes 
with  permit  programs  which  have  been 
approved  as  adequate. 

As  a  State's/Tribe's  regulations  and 
statutes  are  amended  to  comply  with  the 
federal  MSWLF  landfill  regulaUons, 
imapproved  portions  of  a  partially 
approved  MSWLF  permit  program  may 
be  approved  by  the  EPA.  The  State/ 
Tribe  may  submit  an  amended 
apphcation  to  EPA  for  review  and  an 
adequacy  determination  will  be  made 
using  the  same  criteria  as  for  the  initial 
application.  This  adequacy 
determination  will  be  published  in  the 
Federal  Register  summarizing  the 
Agency's  decision  and  the  portion(s)  of 
the  State/Tribal  MSWLF  permit  program 
affected  and  providing  an  opportunity 
to  comment  for  a  period  of  30  days.  The 
adequacy  determination  will  become 
effective  sixty  (60)  days  following 
pubUcation  if  no  adverse  comments  are 
received.  If  EPA  receives  adverse 
comments  on  its  adequacy 
determination,  another  Federal  Register 
notice  will  be  pubUshed  either  affirming 
or  reversing  the  initial  decision  and 
responding  to  the  pubUc  comments. 

B.  State  of  New  Jersey 

On  March  3, 1994.  the  State  of  New 
Jersey  submitted  an  apphcation  for 
partial  determination  of  adequacy  of  its 
solid  waste  landfill  permit  program. 
Certain  revisions  and  amendments  were 
submitted  on  July  21, 1994  and 
September  6, 1994.  Tlie  application 
addressed  all  components  of  40  CFR 
part  258  and  discussed  New  Jersey's 
enforcement  authority,  provisions  for 
citizen  participation,  and  the  current 
status  of  the  universe  of  landfills  within 
the  State.  EPA  reviewed  New  Jersey's 
application  and  tentatively  determined 
that  the  State's  program  meets  all 
requirements  necessary  to  qualify  for  a 
determination  of  partial  approval  of 
adequacy  to  ensure  compliance  with  the 
Federal  Criteria  with  the  exception  of 
Subpart  E — Ground-Water  Monitoring 
and  Corrective  Action.  Upon 
appropriate  adoption  of  revisions  to  its 
existing  ground-water  regulations,  it  is 
expected  that  New  Jersey  will  become 
eligible  for  full  approval  which  will 
include  subpart  E.  On  September  6. 
1994,  New  Jersey  provided  a  schedule 
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as  called  for  in  its  applicatioa,  which 
indicates  that  all  proposed  regulatory 
revisions  are  expected  to  be  adopted  by 
October,  1995,  at  which  tiine  the  revised 
regulations  will  be  hiUy  efilactive. 

The  New  Jersey  OepartmeDt  of 
Environmental  Protection  has  the 
responsibility  for  implementing  and 
enforcing  solid  waste  management 
regulations,  including  a  permit  program, 
inspection  authority  and  enforcement 
activities.  The  State  has  determined  that 
at  present.  12  regional  and  2  municipal 
sanitary  landfills  are  subject  to  all 
components  of  the  Federal  Criteria. 
Twenty-two  other  existing  sole  source 
landfills  as  well  as  those  landfills  that 
closed  prior  to  the  effective  date  of  the 
Federal  Criteria,  while  not  subject  to  the 
provisions  of  40  CFR  part  258,  are  still 
subject  to  the  laws  and  regulations  of 
the  State  of  New  Jersey,  including  those 
pertaining  to  closed  and  unpermitted 
landfills.  New  Jersey  has  identified  a 
significant  number  of  such  sites,  which 
may  be  classified  as  "open  dumps" 
pursuant  to  40  CFR  part  257  and  which 
are  subject  to  regulation  and 
enforcement  by  New  Jersey  under 
existing  state  law. 

To  ensure  compliance  with  all  of  the 
revised  Federal  Criteria,  New  Jersey 
needs  to  revise  existing  regulations 
concerning  groundwater  monitoring  and 
corrective  action  so  that  the  revised 
regulations  are  aligned  with  part  258. 
subpart  E.  As  noted  previously.  New 
Jersey  has  submitted  a  schedule 
indicating  that  such  regulatory  revisions 
will  be  effective  by  October,  1995.  To 
allow  Jersey  to  begin  exercising  some  of 
the  fiexibility  allowed  in  States/Tribes 
with  adequate  pennit  prograirs,  EPA  is 
proposing  to  approve  those  portions  of 
New  Jersey's  program  that  are  ready  for 
action  today,  lliese  include  criteria  for 
location,  c^ieratioo.  closure  and  post- 
<:losure  care,  and  financial  assurance. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determinatioa  until  December  14. 1994. 
Copies  of  New  Jersey's  application 
including  revisions  and  amendments 
are  available  for  inspection  and  copying 
at  the  location  indicated  in  the 
ADCWESSeS  section  of  this  notice. 

The  EPA  will  hold  a  public  hearing 
on  its  tentative  decision.  The  hearing 
will  be  held  on  December  14. 1994  at 
the  Public  Hearing  Room.  NJDEP,  401  E. 
State  St,  Trenton.  NJ.  Coimnaits  can  be 
submittad  orally  at  the  hearing  or  in 
writing  at  the  time  of  the  hearing. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  the  public  bearing. 
Lssues  raised  by  those  comments  may  be 
fit;  basis  for  a  determination  of 


inad  squacy  for  New  Jersey's  program. 
EPA  expects  to  make  a  final 
detei  mioatian  by  January  27, 199S  and 
will  give  notice  of  it  in  the  Federal 
Register.  The  notice  will  include  a 
summary  of  the  reasons  for  the  final 
determination  and  responses  to  all 
maj(f-  comments. 

tion  4005(aJ  of  RCRA  provides  that 
may  use  the  citizen  suit 

uons  of  section  7002  of  RCRA  to 
the  Federal  MSWLF  criteria  in 
part  258  independent  of  any 
Stata/Trilwl  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
finalJMSWLF  criteria,  EPA  expects  that 
any  ewner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  will  be  considered  to 
be  ir  compliance  with  Federal  Criteria. 
See  !  6  FR  50978,  50995  (October  9. 
19911. 

Ckrni  jliance  With  Executive  Order 
126tS 

Tl|e  Office  of  Management  and  Budget 
has  exempted  this  nodce  bom  the 
requirement  of  Section  6  of  Executive 
Ord*  12866. 

Cerfi  fication  Under  the  Regulatory 
Flex  bility  Act 

Pi  rsuant  to  the  pro\isions  of  5  U.S.C. 
605( »).  I  hereby  certify  that  this 
appr  )val  will  not  have  a  significant 
econ  3mic  impact  on  a  substantial 
num  >er  of  small  entities.  It  does  not 
imp<  se  any  new  burdens  on  small 
entit  es.  This  notice,  therefore,  does  not 
requ  re  a  regulatory  flexibility  analysis. 

Au  hority:  This  notice  is  issued  under  the 
auth(  rity  of  Section  4005  of  the  Solid  Waste 
Disp<  sal  Act  as  amended;  42  U.S.C  6946. 

Da  ed;  October  12, 1994. 
Herb  xt  Barrack. 

Adit  g  Deputy  Regional  Administmlor. 
jFR  [  oc.  94-26816  Filed  10-27-94;  8:45  am] 
BILLIN  3  CODE  MtO-SO-T 


(FRL  -50W-2] 

Proposed  Admlnis&attve  SeWement 
Under  Section  122(h)  of  the 
Conjprehensive  Environmental 
Resionse,  Compensation  and  LI  AHity 
Act  ^  1960  (CERCLA),  as  amended.  42 
U.S.C.  9622(h).  Inwin  Chemical 
ConkKHiy  Superfund  Site,  Des  Moines, 
lA 


AGEllCY:  Environmental  Protection 
Notioe;  request  for  public 


Agc]  cy 
AcniN 


com  nent 


SUMIARV: 


122() 


if:  In  aooofdanoe  with  Section 
I  of  the  Comprehensive 
Envftoomental  Response,  Compensation 


and  Liability  Act  of  1960  (CQ«XA),  as 
amended  by  die  Superfund 
Amendments  and  Reauthorization  A<A 
of  1986  (SARA),  notice  is  hereby  given 
that  a  proposed  administrative  cost 
recovery  settlement  concerning  the 
Irwin  Chemical  Company  Superfimd 
Site  ("Site")  located  at  401  Southeast 
6th  Street.  Des  Moines,  Iowa,  was  issued 
by  the  Agency  on  September  29. 1994. 
"The  settlement  resolves  Agency  cltdms 
under  Section  107  of  CERCLA  against 
Lucille  M.  Irwin  (The  "Settling  Party"). 
The  settlement  requires  the  Settling 
Party  to  sell  the  Site,  and  a  nearby  city 
lot,  and  to  turn  the  sales  proceeds,  net 
of  certain  expenses,  over  to  the  Agency. 
For  thirty  (30)  days  following  the  date 
of  the  publication  of  this  Notice,  the 
Agency  will  accept  written  comments 
relating  to  the  settioneaL  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  die 
EPA  Region  VII  office,  located  at  726 
Minnesota  Avenue  in  Kansas  Qty, 
iCansas  66101,  and  at  the  local 
repository  for  Site  information:  Public 
Library  of  Des  Moines,  100  Locust 
Street.  Des  Moines,  lovm  50309, 
telephone:  (515)  283-4152. 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  28, 
1994. 

ADDRESSES:  The  proposed  settlement 
agreement  and  additional  backgroimd 
information  relating  to  the  settlement 
are  available  for  public  inspection 
during  weekday  business  hours  at  the 
EPA  Region  VII  office  at  726  Minnesota 
Avenue  in  Kansas  City,  Kansas  66101.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Vanessa  CobbsT  Regional 
Docket  Qerk,  EPA  Region  VI,  726 
Minnesota  Avenue,  Kansas  City.  Kansas 
660101.  teleph<Hie:  (913)  551-7630. 

Comments  on  the  proposed  settlement 
should  reference  the  Irwin  Chemical 
Company  Supeifund  Site,  EPA  Docket 
Number  Vn-91-F-0012,  and  should  be 
addressed  to  Ms.  Cobbs  at  the  above 
address. 

FOR  FURTHER  INFORMATKM  CONTACT:  J  X>. 
Stevens.  Assistant  R^onal  Counsel. 
United  States  &iviroamental  Protection 
Agency,  Region  VII,  726  Minnesota 
Avenue,.  Kansas  City.  Kansas  66101. 
(913)  551-7322. 

Dated:  October  20. 1994. 
Charles  P.  Hensley, 

Acting  Director.  Watte  Maaagement  Division. 

LIS.  EPA  Region  VII 

[FR  Doc.  94-26814  Filwl  10-27-e4:  6:45  am] 


(OPPTS-44613;  FRL-4916-«I 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  annotmces  the 
receipt  of  test  data  on  n-butyl  acetate 
(CAS  No.  123-86-4),  submitted 
pursuant  to  a  final  test  rule  under  the 
Toxic  Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Enviroiunental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received. 

I.  Test  Data  Submissions 

Test  data  for  n-butyl  acetate  were 
submitted  by  the  Chemical 
Manufactiuers  Association  Oxo  Process 
Panel  pursuant  to  a  test  rule  at  40  CFR 
799.5050.  They  were  received  by  EPA 
on  September  7, 1994.  The  submission 
describes  an  acute  inhalation 
neurotoxicity  study  in  the  rat.  This 
chemical  is  used  as  a  solvent  for 
coatings,  as  a  process  solvent,  and  for 
miscellaneous  solvent  uses. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  Ume,  the  Agency  is 
imable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44613).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  fiom 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  hoUdays,  in  the 
TSCA  Public  Docket  Office,  Rm.  B-607 
Northeast  Mall,  401  M  St.,  SW., 
Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 
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Dated:  October  11, 1994. 

Charles  M.  Auer,  . 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  94-26801  Filed  10-27-94;  8:45  am] 
BtLUNQ  CODE  a660-60-r 


FRI-6098-4] 

Contaminated  Sediment  Management 
Strategy 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Extension  of  public  comment 
period. 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  extension  of  the 
comment  period  for  the  "Contaminated 
Sediment  Management  Strategy"  (OW- 
FRL-5062-2)  for  30  days.  The  comment 
period  will  close  on  November  30. 1994. 

The  original  notice,  announcing  the 
availability  of  the  Contaminated 
Sediment  Management  Strategy,  was 
published  on  August  30. 1994,  and  the 
public  conunent  period  closed  on 
October  31, 1994.  Because  the  proposed 
Strategy  is  a  unique  plan  of  action 
developed  to  address  a  significant 
national  environmental  problem,  and  to 
streamline  decision-maldng  within  and 
among  EPA  programs,  the  Agency  is 
requesting  comments  on  the  Strategy. 
EPA  is  extending  the  public  comment 
period  because  the  Agency  has  received 
requests  to  extend  the  comment  period 
to  ensure  an  adequate  and  thorough 
review  of  the  Strategy. 
DATES:  Written  comments  must  be 
postmarked  or  submitted  by  hand  on  or 
before  November  30, 1994,  and  should 
be  addressed  as  indicated  below. 
ADDRESSES:  Comments  may  be  mailed 
or  dehvered  to:  Contaminated  Sediment 
Management  Strategy  Comment  Clerk, 
Water  Docket  MC-4101,  Room  L102, 
Enviroimiental  Protection  Agency,  401 
M  Street  SW.,  Washington,  D.C.  20460. 
Commenters  are  requested  to  submit  an 
original  and  3  copies  of  their  written 
comments  and  enclosures.  Commenters 
who  want  receipt  of  their  comments 
acknowledged  should  include  a  self 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 

Requests  for  copies  of  EPA's 
Contaminated  Sediment  Strategy  (EPA 
document  nimiberJEPA  832-R-94-001) 
should  be  sent  to  U.S.  Environmental 
Protection  Agency,  National  Center  for 
Enviroimiental  Publications  and 
Information.  11029  Kenwood  Road, 
Building  5,  Cincinnati,  Ohio  45242; 
telephone:  513-691-6561,  fax:  513- 
891-6685. 


The  proposed  Contaminated 
Sediment  Management  Strategy  and  the 
administrative  record  for  its 
development  are  available  for  public 
inspection  and  copying  during  normal 
business  hours  at  the  Water  Docket, 
Room  L102  (basement)  Enviroimiental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  For  an 
appointment  to  see  Docket  materials, 
call  202-260-3027  between  9:00  a.m. 
and  3:30  p.m.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Armitage  or  )ane  M.  Farris, 
Risk  Assessment  and  Management 
Branch,  Office  of  Science  and 
Technology.  Mail  Code  4305, 401  M 
Street,  S.W.,  Washington,  D.Q  20460; 
telephone  202-260-7301. 
SUPPLEMENTARY  INFORMATION:  EPA 
announced  the  availability  of  the 
Contaminated  Sediment  Management 
Strategy  in  the  August  30, 1994,  Federal 
Register  {OW-FRL-5  062-2). 
Contaminated  sediment  poses  ecological 
and  human  health  risks  in  many 
watersheds  throughout  the  United 
States.  In  these  watersheds,  sediment 
serves  as  a  contaminant  reservoir  from 
which  fish  and  bottom  dwelling 
organisms  can  accumulate  toxic 
compoimds  and  pass  them  up  the  food 
chain.  EPA's  proposed  Contaminated 
Sediment  Management  Strategy  was 
developed  to  streamline  decision- 
making within  and  among  the  Agency's 
program  offices  by  promoting  and 
ensuring:  the  use  of  consistent  sediment 
assessment  practices,  consistent 
consideration  of  risks  posed  by 
contaminated  sediment,  the  use  of 
consistent  approaches  to  management  of 
contaminated  sediment  risks,  and  the 
wise  use  of  scarce  resources  for  research 
and  technology  development. 

A  svimmary  of  the  information 
provided  in  the  Contaminated  Sediment 
Management  Strategy  and  the  issues 
relevant  to  sediment  contamination  are 
discussed  in  the  August  30, 1994, 
Federal  Register  notice.  Readers  are 
referred  to  that  notice  for  additional 
details. 

The  agency  has  received  requests  to 
extend  the  public  comment  period  to 
ensure  an  adequate  and  thorough  review 
of  the  Strategy.  Therefore,  the  comment 
period  is  extended  fiom  October  31, 
1994,  for  30  days,  to  November  30, 
1994. 

Dated:  October  24, 1994. 
Robert  Perciasepe, 
Assistant  Administrator  for  Water. 
(FR  Doc.  94-26815  Filed  10-27-94;  8:45  ar.I 
BiLUNG  cooc  eseo-eo-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY  ^ 

IFEMA-1041-OR] 

Tmm;  AmwidRMnt  to  Notioe  Of  a 
Major  Oisntar  Docliratton 

AQEMCV:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 

SUNMMRY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas 
(FEMA-1041-DR).  dated  October  18. 
1994.  and  related  determinations. 
EFFECTIVE  DATE:  October  21. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Camf^U.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington,  DC  2t)472.  (202)  646-3606. 
SUPPt.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
dated  October  16. 1994.  is  hereby 
amended  to  include  the  follovring  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
October  18. 1994. 

Brazoria,  Jackson.  Oraoge.  San  Augustine. 
Shelby,  Victoria  and  Wharton  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

[FR  Doc.  94-26749  Filed  10-27-94;  8:45  am] 

BHXMO  CODE  tTit-Oi-m 

[FEMA-1041-DR1 

Teias;  Amendment  to  Notice  of  a 
Maior  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas 
(FEMA-1041-DR),  dated  October  18. 
1994.  and  related  determinations.     . 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergencv  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
dated  October  18, 1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
l)een  adversely  affected  by  the 
<:atastrophe  declared  a  major  disaster  by 
t  he  President  in  his  declaration  of 
(Irtoberia.  1994: 


T  le  counties  of  Fort  Bend  and  Matagorda 

-  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.S16,  Disaster  AssistanceJ 

Ricfiard  W.  Krimra. 

Atjbciate  IXnctor.  Response  and  Recovery 

Directorate. 

[FR  Doc.  94-26750  Filed  10-27-94;  8:45  am] 

BIU|nQ  CODE  671»-oa-M 

FEtERAL  RESERVE  SYSTEM 

Particifiacoes  e  Servicos,  SJL; 

ition  of,  Acquisition  by,  or 
ler  of  Banit  Hoiding  Companies; 
Acquisition  of  Nonbanldng 
ipany 

le  company  listed  in  this  notice  has 
apblied  under  §  225.14  of  the  Board's 
Relation  Y  (12  CFR  225.14)  for  the 
Bo  rd's  approval  under  section  3  of  the 
Bai  ik  Holding  Company  Act  (12  U.S.C. 
18^  2)  to  become  a  bank  holding 
company,  or  to  acquire  voting  securities 
of  A  bank  or  bank  holding  company.  The 
list  }d  company  has  also  applied  under 
§  2  '5.23(a)(2)  of  Regulation  Y  (12  CFR 
22!  .23(a)(2))  for  the  Board's  approval 
imier  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(B))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
coi  ipany  engaged  in  a  nonbanking 
act  vity  that  is  listed  in  §  225.25  of 
Re]  ulation  Y  as  closely  related  to 
bar  king  and  permissible  for  bank 
ho  ding  companies,  or  to  engage  in  stich 
an  ictivity.  Unless  otherwise  noted. 
th*e  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Onoe  the 
ape lication  has  been  accepted  for 
processing,  it  will  also  be  available  for 
ins|>ectioD  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
exeress  their  views  in  tvriting  on  the 
qi^stion  whether  consummation  of  the 
pre  posal  can  "reasonably  be  expected' to 
pr(  duce  benefits  to  the  public,  such  as 
gre  ater  convenience,  increased 
CO]  npetition.  or  gains  in  efficiency,  that 
ou  weigh  possible  adverse  effects,  such 
as  indue  concentration  of  resources. 
de<  :reased  or  unfair  competition, 
coi  iflicts  of  interests,  or  unsound 
baj  iking  practices."  Any  request  for  a 
hei  iring  on  this  questipo  must  be 
ac(  ompanied  by  a  statement  of  the 
rei  sons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fadt  that  are  in  dispute,  summarizing  the 
ev  dence  that  woidd  be  presented  at  • 
he  iring,  and  indicating  how  the  psity 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  22, 
1994. 

A.  Federal  Reserve  Bank  of  New 
York  (WilUam  L.  Rutledge.  Senior  Vice 
President}  33  Liberty  Street,  New  York. 
New  York  10045: 

].  FFB  Pazticipacoes  e  Services,  SJK., 
Fuochal,  Madeira,  Portugal,  to  become  a 
bank  holding  company  by  acquiring  30 
percent  of  the  voting  shares  of  First 
Fidelity  Bancorporation,  Lawrenceville, 
New  Jersey,  and  thereby  indirectly 
acquire  First  Fidelity  Bank,  N.A.,  Salem, 
New  Jersey;  First  Fidelity  Bank,  N.A.. 
New  Ywk.  Riverdale,  New  Yoik;  Union 
Trust  Company,  Stanford,  Connecticut, 
The  Bank  of  Baltimore,  Baltimore, 
Maryland.  Applicant  will  be  a 
subsidiary  of  Banco  Santander,  S.A.. 
Madrid,  Spain,  which  has  applied  to 
acquire  Applicant 

In  connection  with  this  application, 
Applicant  has  al$o  applied  to  acquire 
Broad  and  Lombardy  Associates.  Inc.. 
Newark.  New  Jersey;  to  engage  in 
brokering  or  acting  as  an  agent  for 
certain  types  of  credit-related  insurance, 
pursuant  to  $  22S.25(b)(8)(i)  of  the 
Board's  Regiilation  Y;  Fidelcor  Business 
Credit  Corporation,  New  York.  New 
York,  to  engage  in  originating  and 
servicing  commercial  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y;  Fidelcor  Life  Insurance  Company, 
Phoenix.  Arizona,  to  engage  in 
reinsuring  credit  life,  disability  and 
health  insurance,  in  coiuiection  with 
loans  extended  by  First  Fidelity's  Bank 
subsidiaries  and  their  affiliates, 
pursuant  to  §  225.25(bM8)  of  the  Board's 
Regulation  Y;  First  Fidelity  Community 
Development  Corporation,  Newark.  New 
Jersey,  to  engage  in  commimity 
development  activities,  pursuant  to 
section  225.25(b)(6)  of  the  Board's 
Regulation  Y;  Waller  House 
Corporation,  Philadelphia, 
Pennsylvania,  to  engage  in  community 
development  activities,  pursuant  to 
§  225.25(bK6)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  24. 1994. 

Jennifier  ).  Johnson, 

Deputy  Secretary  pf  the  Board. 

(FR  Doc.  94-26734  Filed  10-27-94;  8:45  ami 
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Natienal  ^toajwiiisuii.  Bank  PLC.  «aal. 
Formationa  of;  Acqulaitiona  byrantf 
Mergacaot  Bank  Holding  I 


The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  Ao  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  die  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)J. 

Each  application  is  available  for 
immediate  ii»pection  at  the  Federal 
Reserve  Bank  indicted.  Once  the 
appUeation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  Ueu  of  a  hemng,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
Novembn-  22. 1994. 

Ak  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Senior  Vice 
Ptesidrat)  33  Liberty  Street,  New  York. 
New  Yorii  10045: 

1.  Nationat  Westminster  Bank  PLC, 
London.  England;  National  Westminster 
Bancorp,  Inc..  Jersey  City,  New  Jersey; 
NatWest  Holdings.  Inc..  New  York,  New 
York;  and  National  Westminster 
Bancorp  NJ,  Jersey  City,  New  Jersey;  to 
acquire  100  percent  of  the  voting  shares 
of  NatWest  Bank.  Wihnington. 
Delaware. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1.  Florida  Gulf  coast  Bancorp,  Inc., 
Sarasota,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Enterprise  National  Bank  of  Sarasota, 
Sarasota.  Florida. 

2.  SummerviUe/Tnon  Bancshans, 
Inc..  Smmnerviye.  Georgia;  to  acquiw 
51  percent  of  the  voting  shares  of 
Adairsville  Bancshares,  Inc.,  Adairville. 
Geor^Sv  axtd  thereby  indirectly  acquire 
Bank  oi  Adaitsville,  Adairsville, 
Geoagie. 

C  Federal  Reserve  Bank  of 

I  (James  M.  Lyon,  Vice 


President)  250  Marquette  Avenue. 
Miimeapoiis;  Minnesota  55480: 

1.  DaJcota  Community  Bansbares,  Inc., 
Hebron,  NiMth  Dakota;  to  become  a  bank 
holdiag  company  by  acquiring  100 
percent  of  the  voting  riiaresof  Hebron 
Bancshares^  Inc.,  Hebron,  North  Dakota, 
and  thereby  indirectly  acquire  Secxnity 
Bank  of  Hebron.  Hebron.  North  Dakota. 
In  addition  Dakota  Community 
Banshares,  Inc..  Hebroo.  North  Dakota, 
also  proposes  to  acquire  First  State 
Bank,  New  Leipzig,  North  Dakota. 

Bowd  of  Gavemocs  of  the  Fedetal  Reserwe 
System.  OEtober  24. 1994. 
Jennifer  J.  Jdmson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc  94-26735  Filed  10-27-94;  8:45  am) 
BiLUNa  oooe  Mis-ot-r 

Ross  O.  Swimmer,  at  at.;  Ctiange  in 
Bank  Control  NotSca  Acquisition  of 
Shares  of  Banks  or  Bank  Hoiding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817()))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Cooaeents  must  be 
received  not  later  than  November  18. 
1994. 

A.  Federal  Reserve  Bank  ef  Kansas 

City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Ross  O.  Swimmer,  Tulsa. 
Oklahoma:  to  acquire  an  additional  2.67 
percent,  for  a  total  of  33.67  percent; 
William  R.  Austin.  Shawnee.  Oklahoma, 
and  Edward  J.  Holland.  Houston,  Texas, 
each  to  acquire  an  additional  3.0 
percent,  for  a  total  of  27.5  percent;  aixl 
Virginia  A.  Lassiter.  Denton.  Texas,  to 
acquire  an  additional  1.33  percent,  for  a 
total  of  1 1.33^  percent,  of  the  voting 
shares  of  Cherokee  County  Bancshares. 
Inc..  Uulbect,  Oklahoma,  and  theie^ 
indissctly  acquire  First  State  Bank, 
Hulbert.  Oklaheana. 


Boerdof  Govmoocsof  the  Fedeial  Bnnrve 
System.  Octobw  24. 1904. 

Jennifer  J.  JbIuimni. 

Deputy  Secretary  of  th»  Board. 

(FR  Dec  94-26738  Filed  10^27-94;  ft:«S  am| 


DEPARTiyiENT  OF  HEALTH  AND 
HUMAN  SEHMCES 

Canlars  tor  Oisaass  Conlrai  and 
Prawantion 

(CRADA  NiO-«5-001] 

National  InstflulB  for  Occtipattonai 
Safety  and  Hesittt;  Coopaialfva 
Rasearcti  and  Devetopment  Agreement 

AGENDC  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health 
Serrics.  HHS. 

ACTION:  Notice. 


;  The  Centers  for  Disease 
Control  and  Prevention  (CDQ.  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  announces  the 
opportunity  for  potential  collaborators 
to  enter  into  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  to 
develop  a  system  or  systems  to  automate 
sampling  method  development  and 
analysis  for  airborne  contaminants. 

It  is  anticipated  that  all  inventions 
which  may  arise  from  this  CRADA  will 
be  jointly  owned.  The  collaborator(s) 
with  whom  the  CRADA  is  made  vtrill 
have  an  option  to  negotiate  an  exclusive 
or  non-exclusive  royalty-bearing  license. 
The  CRADA  will  be  executed  for  a  2- 
year  period  with  the  possibility  of 
renewal  for  another  2-year  period. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  freedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  from 
the  other  participants  in  a  CRADA;  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  exchange:  CDC 
MAY  NOT  PROVroE  FUNDS  to  the 
other  participants  in  a  CRADA.  This 
opportunity  is  available  until  30  days 
after  publication  of  this  notice. 
Respondents  may  be  provided  a  lunger 
period  of  time  to  furnish  additional 
information  if  CDC  finds  this  necessary. 
FOR  FMmCR  MraRMMTKM  OOI^ACT: 
Technical:  Eugene  BL  Kennedy.  Ph.D.. 
Methods  Development  Section  2. 
Methods  Research  Brandi.  Divisioo  of 
Pby^cal  Sciences  and  Engineeriog, 
NIOSH.  CDC.  4676  Cetumbia  Parkway, 
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Mailstop  R-7,  Cincinnati,  Ohio  45226, 
telephone,  (513)  841-4392,  FAX  (513) 
841-4500. 

Business:  Theodore  F.  Schoenbom, 
Technology  Transfer  Coordinator, 
NIOSH,  CDC,  4676  Columbia  Parkway, 
Mailstop  R-2,  Cincinnati,  Ohio  45226, 
telephone,  (513)  841-4305,  FAX  (513) 
841-4500.    - 

SUPPLEMENTARY  INFORMATION:  The 
system  or  systems  to  be  developed  will 
combine  laboratory  automation,  with 
novel  sampler  designs  and  analytical 
methodology  to  provide  for  an 
automated  approach  to  method 
development  and  evaluation.  The 
collaborator(s)  and  NIOSH  will  jointly 
perform  the  research  aimed  at 
development  of  a  commercial  system  to 
provide  convenient  sampling  and 
analytical  methods  for  airborne 
contaminants.  NIOSH  will  provide 
technical  expertise,  consultation  and 
guidance,  verification  of  system 
integrity,  and  product  evaluation  and 
testing.  Since  this  CRADA  involves  the 
bringing  together  of  diverse 
technologies,  a  consortium  of 
collaborators  will  be  considered. 

Applicants  will  be  judged  according 
to  the  following  criteria: 

1.  Adequacy  and  technical 
capabilities  to  develop  the  desired 
technologies  and  product; 

2.  Ability  to  develop,  produce, 
market,  and  support  system(s): 

3.  Evidence  of  technical  credibility; 
and 

4.  Ability  to  complete  the  CRADA  in 
a  timely  fashion. 

This  CRADA  is  proposed  and 
implemented  under  the  1986  Federal 
Technology  Transfer  Act:  Public  Law 
99-502. 

The  responses  must  be  made  to: 
Theodore  F.  Schoenbom,  Technology 
Transfer  Coordinator,  National  Institute 
for  Occupational  Safety  and  Health, 
CDC,  4676  Coliunbia  Parkway,  Mailstop 
R-2,  Cincinnati,  Ohio  45226. 

Dated:  October  24, 1994. 
RidMurd  A.  Lemen, 

Acting  Director,  NatioT}al  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
(FR  Doc.  94-26709  Filed  10-27-94;  8:45  am] 
MLUNG  COOC  41«3-1»-P 


Hospital  Infection  Control  Practices 
Advisory  Committee  IMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  meeting. 

Name:  Hospital  Infection  Control  Practices 
Advisory  Committee. 
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Times  and  Dates:  8:30  a.m.-5  p.m., 
liovember  14, 1994.  8:30  a.m.-4  p.m., 
Ifovember  15, 1994. 

Place:  CIX:,  Auditorium  B,  1600  Clifton 
Ifoad,  I«ffi,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
t^e  space  available. 

Purpose:  The  committee  is  charged  with 
droviding  advice  and  guidance  to  the 
S  ecretary,  the  Assistant  Secretary  for  Health, 
t  le  Director,  CDC,  and  the  Director,  National 
Center  for  Infectious  Diseases  (NCID), 
regarding  the  practice  of  hospital  infection 
qDntrol  and  strategies  for  surveillance, 
ivention,  and  control  of  nosocomial 

fections  in  U.S.  hospitals  and  updating  of 

idelines  and  other  policy  statements 
arding  prevention  of  nosocomial 

fections. 

Matters  to  Be  Discussed:  The  agenda  will 

elude  review  of  the  third  draft  of  the 
posed  revision  of  the  CDC  Guideline  for 
vention  of  Nosocomial  Intravascular 

vice-Related  Infections,  review  of 
proposed  final  report  on  preventing  the 
spread  of  vancomycin  resistance,  discussion 
df  the  proposed  content  outline  for  the 
I  svision  of  the  Guideline  for  Infection 
( bntrol  in  Hospital  Personnel,  and  an  update 
( n  CDC  activities  of  interest  to  the 
( ommittee.  Agenda  items  are  subject  to 
( hange  as  priorities  dictate. 

Contact  Person  for  More  Information:  Julia 
i .  Gamer,  RN.,  M.N.,  Nurse  Consultant, 
I  lospital  Infections  Program,  NQD,  CDC, 
1  600  Clifton  Road,  NE.  Mailstop  A-07, 
i  itlanta,  Georgia  30333,  telephone  404/639- 
U03. 

Dated:  October  21, 1994. 
^ilUam  H.  Giinson. 
Acting  Associate  Director  for  Policy 
toordination,  Centers  for  Disease  Control  atid 
krevention  (CDC). 

WR  Doc.  94-26711  Filed  10-27-94;  8.45  am) 
I ILUNO  CODE  4163-1t-M 


food  and  Drug  Administration 
SockM  No.  92D-0296] 

iuidance  Manual  for  Computer 
i  Assisted  New  Drug  Applications; 
i  Ivailabiiity 

iGENCY:  Food  and  Drug  Administration, 

IHS. 

iCTION:  Notice. 


iUMMARY:  The  Food  and  Drug 
administration  (FDA)  is  armouncing  the 
ivailability  of  the  revised  guidance 
oanual  entitled  "Computer  Assisted 
Jew  Drug  Apphcation  (CANDA) 
juidance  ManurV"  This  manual  was 
leveloped  by  FDA's  Center  for  Drug 
ilvaluation  and  Research  (CDER),  in 
:onjunction  with  the  pharmaceutical 
ndustry.  The  manual  provides  guidance 
or  the  submission  of  computer  assisted 
lew  drug  applications  (CANDA's), 
nvestigational  new  drug  applications 
IND's),  and  abbreviated  new  drug 
pplications  (ANDA's). 


DATES:  Written  comments  by  February 
15, 1995. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  manual  to 
the  CDER  Executive  Secretariat  Staff 
(HFD-8),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request. 
Submit  written  comments  on  the 
guidance  manual  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-24, 
12420  Parklawrn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance 
manual  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Instructions  for  obtaining  the 
guidance  manual  electronically  can  be 
found  in  the  "Supplementary 
Information"  section  of  this  document. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  M.  Moss,  Center  for  Drug 
Evaluation  and  Research  (HFD-70), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-2836. 

SUPPLEMENTARY  INF0RMATK3N:  Section 
505  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355)  requires 
drug  sponsors  to  submit  new  drug 
applications  (NDA's)  to  FDA  for  review 
and  approval  before  marketing  in  the 
United  States.  FDA's  review  processes 
culminate  in  a  risk-benefit  assessment 
and  regulatory  decision.  To  arrive  at  a 
substantive  risk-benefit  assessment  and 
confident  regulatory  decision,  the 
agency  must  evaluate  all  information 
and  data  provided  via  the  application 
supporting  safety,  efficacy,  and/or  other 
claims. 

The  agency  has  been  assessing  the  use 
of  automation  technology  to  support 
and  assist  in  premarketing  review 
processes  and  has  found  that  technology 
holds  the  potential  for  enhancing  review 
process  quality  and  efficiencies. 
Consequently,  the  agency  supports  the 
use  of  electronic  submissions  by  the 
pharmaceutical  industry. 

In  the  Federal  Register  of  October  9, 
1992  (57  FR  46565),  FDA  published  a 
notice  announcing  that  the  draft 
guidance  manual  for  CANDA's  was 
available  in  hard  copy  and 
electronically.  The  gmdance  manual 
provides  general  guidance  to  assist  the 
pharmaceutical  industry  in  preparing 
and  submitting  CANDA's  that  are 
effective  and  capable  of  being  evaluated. 


In  the  Federal  Rqpster  of  April  8. 1993 

(59  FR  18218).  the  agency  published  a 
notice  announcing  the  procedures  for 
revising  the  draft  guidance  manual,  and 
that  the  revised  guidance  manual  would 
be  available  electronically. 

Please  note  that  an  accompanying 
paper  submission  of  the  application 
remains  a  requirement  at  tl^s  time.  The 
electronic  version  should  correspond 
exactly  to  the  paper  version;  where  it 
does  not.  the  diHierences  are  to  be 
specified.  Currently,  assessment  of 
electronic  submissions  versus  paper 
submissions  is  underway. 


The  "CANDA  Guidance  Manual" 
discusses  procedures  of  general 
applicability  that  are  acceptable  to  the 
agency,  but  are  not  legal  requirements. 
The  "CANDA  Guidance  Manual"  does 
not  bind  the  agency,  nor  does  it  create 
or  confer  any  rights,  privileges,  benefits, 
or  obligations  for  or  on  any  person. 

The  agency  will  distribute  copies  free 
of  charge  since  the  electronic 
submission  program  is  evolving  and  the 
manual  provides  recommended  interim 
guidance  and  procedures,  and  does  not 
mandate  electronic  submission 
specifications. 


An  electronic  version  of  the  guidance 
manual  is  available  via  Internet. 
Requestors  should  connect  to  the  CDER 
FTP  server  using  the  FTP  protocol.  The 
manual  and  updates  are  available  ia  the 
sub-directory  "CANDA"  in  both 
WordPerfect  Versioo  5.2  and  an  ASCII 
version.  Individual  chapters  are  also 
available.  The  file  READ.ME  in  the 
CANDA  sub-directory  lists  the  file 
names  of  the  WordPerfect  and  ASCII 
versions  of  the  entire  document  and 
each  chapter. 


Sample  for  the  CANDA  Guidance  Manual 

Sample  for  Updates  To  the  CANDA  Guidance  Manual 

FTPCDV2.CDER.FDA.GOV  _ 

LOGIN  ANONYMOUS  _- 

<ANY  PASSWORD> - 

BINARY  ;. 

nnnAMOA    

FTP  C0V2.CDeR.FDA.GOV 

LOGIN  ANONYMOUS 

<ANY  PASSWOR0t> 

CDCANOA 

GET  CANDA.UPOATE 

GET  CANDA.WPC 

EXIT  .„ -    _„ „ . 

EXIT 

Interested  persons  may,  on  or  before 
February  15, 1995,  submit  written 
comments  on  the  guidance  manual  to 
the  Dockets  Management  Branch 
(address  above).  FDA  will  consider 
these  comments  in  determining  whether 
further  revisions  to  the  draft  guidance 
manual  are  warranted.  Two  copies  of 
any  comments  should  be  submitted, 
except  that  individuals  may  submit  one 
copy. 

Dated:  October  24. 1994 
WiUiam  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc  94-26729  Filed  10-27-94;  8:45  ami 
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Health  Care  Rnancing  Administration 

Put)Hc  Information  CoHection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Heahb  Care  Financing 
Administration.  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS).  has 
submitted  to  OMB  the  following 
proposals  Cor  the  collection  of 
information  in  cfunpliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request  New;  THJe  of 
Infotmatioa  Collection:  Medicare 
Technical  Advisory  Group  Beneficiary 
Survey:  fonn  No.:  HCFA-R-178;  Use: 
Survey  will  be  uaed  to  evaluate  the 
effectiveness  of  the  "luyortant  Message 
From  Medicare."  which  is  used  to 


inform  beneficiaries  of  their  rights.  The 
survey  will  involve  Peer  Review 
Organizations,  hospitals,  and  Medicare 
beneficiaries.;  Fcequency:  One  time: 
Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit,  nonprofit  institutions;  Estimated 
Number  of  Responses:  24.000;  Average 
Hours  Per  Response:  .25;  Total 
Estimated  Burden  Hours:  6.030. 

2.  Type  of  Request:  New,  Title  of 
Informoftion  Collection:  Estimated 
AcquisiticMi  Costs  of  Injectable  Drugs; 
Fofui  No.:  HCFA-R-169;  Use:  This 
allows  the  Medicare  carriers  to  more 
accurately  set  Medicare  payment  for  the 
cost  of  covered  drugs  to  Medicare 
beneficiaries;  Frequency;  Armually; 
Respondents:  Businesses  or  other  for 
profit,  small  businesses  or 
organizations;  Estimated  Number  of 
Responses:  7.650  (reporting),  51 
(recordkeeping);  Avera^  Hours  Per 
Response:  .167  (reporting),  55 
(recordkeeping):  Total  Estimated 
Burden  Hours:  4.083. 

3.  Type  of  Aeguest:  Extension;  Title  of 
Information  CtdlectioD:  Request  for 
Reconsideration  of  Part  A  Health 
Insurance  Benefits;  Form  No.:  HCFA- 
2649;  Use:  This  fbim  is  used  to  request 
reconsideration  of  an  adverse 
determination  made  on  Part  A  health 
insiuance  claims  for  items  oa  services 
under  the  Medicare  program; 
Frequency:  On  occasion;  Respondents: 
Individuals  or  households.  State  or  local 
govemmants:  Estimated  Number  of 
Responses.  62.000;  Average  Hours  Per 
Response:  .25:  Total  Estiotaied  Burden 
Hours:  15,500. 


4.  Type  o/ffequest;  Reinstatement; 
Title  of  Information  Collection:  Request 
for  Hearing — Part  B  Medicare  Claims; 
Form  No.:  HCFA-1965;  Use:  This  form 
is  used  by  either  the  Medicare  claims 
beneficiary  or  a  suppher/physician  to 
request  a  hearing  with  the  Medicare 
carriers  hearing  officer,  ooce 
supplementary  Medicare  Insurance 
benefits  have  been  denied  at  the 
informal  review  stage;  Frequency:  On 
occasion;  Respondents:  Individuals  or 
households,  small  businesses  or 
organizations;  Estimated  Number  of 
Responses:  55.000;  Average  Hours  Per 
Response:  10  minutes:  Total  Estimated 
Burden  Hours:  9,166. 

5.  Type  of  Request:  tieivf:  Title  of 
Information  Collection:  Examination 
and  Treatment  for  Emergency  Medical 
Conditions  and  Women  in  Labor;  Form 
No.:  HCFA-R-142;  Use:  Under  Section 
1867  of  the  Social  Security  Act 
Examination  arid  Treatment  for 
Emergency  Medical  Conditions  and 
Women  in  Labor,  effective  August  1 . 
1986.  hospitals  may  oontinue  to 
participate  in  Medicare  only  if  they  are 
not  out  of  compliance  with  its 
provisions.  We  need  these  n^ports  and 
information  to  promote  uniform  and 
thorough  apphcation  of  the 
requirements  ar>d  to  gather  information 
frequently  requested  by  Congress  and 
other  interested  carriers  regarding  the 
implementation  of  the  statute; 
Frequency:  Oa  occasion;  Respondents; 
Federal  agencies  or  employees, 
nonprofit  institutions.  State  or  local 
governments,  individuals  or 
households;  Estimated  Number  a/ 
Responses:  Unavailable;  Average  Hours 
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Per  Response:  Unavailable;  Total 
Estimated  Burden  Hours:  9,349,760.40. 
Additional  Information  or  Conunents: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  0MB  Desk  Officer 
designated  at  the  following  address: 
0MB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  3001, 
Washington.  D.C.  20503. 

Dated:  October  17. 1994. 
Kathleen  Larson, 

Acting  Director:  Management  Planning  and 
Analysis  Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

(FR  Doc.  94-26770  Filed  10-27-94;  8:45  amj 

BILUNO  COOC  4120-03-P 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Renewal 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463  (5 
U.S.C.  Appendix  11),  the  Health 
Resources  and  Service  Administration 
announces  the  re-establishment  by  the 
Secretary,  HHS,  with  concurrence  by 
the  General  Services  Administration,  of 
the  following  advisory  committee. 


Council 


Maternal  and  Child  Health 
Research  Grants  Review 
Committee. 


Termination  date 


June  30,  1996. 


Dated:  October  24, 1994. 
Jaclde  E.  Baum, 

Advisory  Committee  ^fa^agement  Officer, 

HRSA. 

(FR  Doc.  94-26731  Filed  10-27-94;  8:45  am) 

BiLUNO  COOE  4iaO-15-P 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  December  1994: 

NAME:  National  Commission  on  Allied 
Health. 

DATE  «  TIME:  December  15-16,  1994, 
8:00  a.m. 

place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD 
20814. 
The  meeting  is  open  to  the  public. 


f  JRPOSE:  The  National  Commission  on 

/  Hied  Health  shall:  (1)  make 
r  {commendations  to  the  Secretary  of 
I  ealth  and  Human  Services,  the 
Committee  on  Labor  and  Human 
Resources  of  the  Senate,  and  the 
( ommittee  on  Energy  and  Commerce  of 
t  le  House  of  Representatives,  with 
respect  to:  (A)  the  supply  and 
distribution  of  allied  health  personnel 
t  iroughout  the  United  States;  (B) 
c  lurent  and  future  shortages  or  excesses 
of  allied  health  personnel,  particularly 
'i  1  medically  underserved  and  rural 
c  ommunities;  (C)  priority  research 
I  eeds  within  the  allied  health 
I  rofessions;  (D)  appropriate  Federal 
I  olicies  relating  to  the  matters  described 
i  1  subparagraphs  (A)  through  (C), 
i  icluding  policies  concerning  changes 
i  1  the  financing  of  undergraduate  and 
I  raduate  allied  health  programs, 
( hanges  in  the  types  of  allied  health 

<  ducation,  and  die  appropriate  Federal 
I  sle  in  the  development  of  a  research 
t)ase  in  the  allied  health  professions;  (E) 
appropriate  efforts  to  be  carried  out  by 
health  care  facilities,  schools  and 

I  rograms  of  allied  health,  and 

I  rofessional  associations  with  respect  to 

t  le  matter  referred  to  in  subparagraph 

( \),  including  efforts  for  changes  in 

I  ndergraduate  and  graduate  allied 

1  ealth  education  programs,  and  private 

s  upport  for  research  initiatives;  (F) 

<  eficiencies  and  needs  for 

i  nprovements  in  existing  data  bases 

<  onceming  the  supply  and  distribution 
(  f  training  programs  for  allied  health  in 
t  le  United  States  and  steps  that  should 
1  e  taken  to  eliminate  such  deficiencies; 
)  nd  (G)  problems,  and 

1  ecommendations  for  the  resolution  of 
uch  problems,  relating  to  the  roles  and 
unctions  of  professionals  within  the 

I  Hied  health  fields  and  other  fields  such 

I  s  medicine  and  dentistry;  and  (2) 
ncourage  entities  providing  allied 
lealth  education  to  conduct  activities  to 

'  oluntarily  achieve  the 

1  ecommendations  of  the  Commission. 

;  iGENDA:  The  agenda  includes 
I  congressional  perspective  on  the 
I  Commission;  review  of  materials 
elating  to  education,  data,  research,  and 

<  vorkforce;  review  of  white  papers;  and 

I  levelopment  of  contents  for  final  report. 

Anyone  requiring  information 
egarding  the  Committee  should  contact 
i^r.  Neil  H.  Sampson,  Executive 
secretary.  National  Commission  on 
Mlied  Health,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  room  8-101, 
'arklawn  Building,  5600  Fishers  Lane, 
lockville,  Maryland  20857,  Telephone 
301) 443-6853. 


Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  October  24, 1994. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  94-26732  Filed  10-27-94;  8:45  am) 

BILUNO  COOE  4160-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Administration 

[Docket  No.  N-94-3829:  FR-3808-N-01] 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Housing  and  Urban 
Development  Department,  (HUD). 
ACTION:  Notice  of  a  Computer  Matching 
Program — HUD  and  the  United  Postal 
Service  (USPS). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended,  (Pub.  L.  100-503),  and  the 
Office  of  Management  and  Budget 
(0MB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (June 
19, 1989)),  and  0MB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  Public,"  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
recurring  computer  matching  program 
with  the  United  Postal  Service  (USPS). 
EFFECTIVE  DATE:  Computer  matching  is 
expected  to  begin  at- least  40  days  from 
the  date  this  computer  matching  notice 
is  published,  provided  no  comments  are 
received  which  would  result  in  a 
contrary  determination.  It  will  be 
accomplished  18  months  from  the 
beginning  date. 

Comments  Due  Date:  November  28, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Coimsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  v\rill 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
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FOR  PRIVACY  ACT  INFORMATION  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  451  7th  Street.  SW,  Room 
4178,  Washington,  DC  20410,  telephone 
number  (202)  708-2374.  (This  is  not  a 
toll-free  number). 

FOR  FURTHER  INFORMATION  FROM  SOURCE 
AGENCY  CONTACT: 
Mary  Felton,  Office  of  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.  Room  2118,  Washington,  DC  20410. 
telephone  number  (202)  708-4256.  (This 
is  not  a  toll-free  number). 

Reporting:  In  accordance  with  Pub.  L. 
100-503.  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988,  as 
amended,  and  Office  of  Management 
and  Budget  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB). 
Congress  and  the  PubUc;"  copies  of  this 
Notice  and  a  report,  in  duplicate,  are 
being  provided  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 

Authority:  The  matching  program 
may  be  conducted  pursuant  to  Pub.  L. 
100-503,  "The  Computer  Matching  and 
Privacy  Protection  Act  of  1988,"  as 
amended,  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-276),  which  authorizes 
Federal  agencies  to  offset  a  Federal 
employee's  salary  as  a  means  of 
satisfying  delinquent  debts  owed  to  the 
United  States  (5  U.S.C.  5514  (a));  26  CFR 
301.6402-6  et.  seq.,  chapter  I, 
subchapter  F — Procedure  and 
Administration  (Tax  Refund  Regulations 
issued  by  Internal  Revenue  Service): 
and  24  CFR  part  17,  Administrative 
'  Claims,  subpart  C  17.60  and  17.125 
through  17.140.  Salary  Offset  Provisions 
(HUD). 

Ob)ectives  to  be  met  by  the  matching 
program:  The  matching  program  will 
allow  HUD  to  discover  the  identities 
and  locations  of  postal  employees  who 
are  indebted  to  the  Department  and  to 
collect  debts  owed  to  die  Federal 
Government. 

Records  to  be  matched:  HUD  will 
provide  extracts  from  its  systems  of 
records  entitled  HUD/DEPT-2, 
Accounting  Records,  last  published  in 
the  Federal  Register  at  55  FR  17676  on 
April  26. 1990,  containing  records  of 
more  than  250.000  debtors  of  the 
records  to  be  matched.  Disclosures  will 
be  made  under  routine  uses  of  the 
records  maintained  in  that  system 
(including  categories  of  users  and  the 
purposes  of  such  users). 

Notice  procedures:  As  a  condition  of 
matrJiing,  HUD  has  made  modifications 


to  the  loan  application  forms  for  the 
participating  programs  to  expand  the 
Privacy  Act  Statements  on  these  forms. 
Incorporated  within  the  Privacy  Act 
statements  on  the  individual  application 
forms  is  the  notation  "that  the 
information  provided  by  the  applicant 
can  be  used  for  computer  matching 
purposes  and  to  collect  debts  owed  to 
the  Federal  government."  Any 
deficiencies  as  to  direct  notice 
procedures  to  the  individual  for  the 
matching  program  are  cured  by  the 
indirect  or  constructive  notice  that  will 
be  afforded  to  the  subjects  when  the 
public  notice  of  the  proposed  match  is 
published  by  HUD  in  the  Federal 
Register  as  required  by  subsection 
(e)(12)  of  the  Privacy  Act. 

Categories  of  records^ndividuals 
involved:  The  debtor  records  include 
these  data  elements:  SSN,  claim 
number,  program  code,  and  indication 
of  indebtedness.  Categories  of  records 
include:  Records  of  claims  and  defaults, 
repayment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures.  Categories  of  individuals 
include:  Former  mortgagors  and 
purchasers  of  HUDK>wned  properties 
manufactured  (mobile)  home  and  home 
improvement  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans, 
and  rehabilitation  loan  debtors  who  are 
delin(}uent  or  in  default  on  their  loans. 

Period  of  the  match:  Matching  will 
begin  at  least  40  days  from  the  date 
copies  of  the  signed  (by  both  Data 
Integrity  Boards)  computer  matching 
agreement  are  sent  to  both  Houses  of 
Congress  or  at  least  30  days  from  the 
date  this  Notice  is  published  in  the 
Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination. 

Issued  at  Washington,  DC  Octol)er  21, 
1994. 

Willie  H.  Gihnore. 

Deputy  Assistant  Secretary  for  Resource 
Planning  and  Operations. 
[FR  Doc.  94-26682  Filed  10-27-94;  8:45  am] 
BIUJNG  COOe  421»-01-M 


Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

[Docket  No.  N-04-3686;  FR-3584-N-02] 

Announcement  of  Funding  Awards  for 
Hscal  Year  1994  Community 
Development  Work  Study  Program 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research.  HUD. 

ACTION:  Announcement  of  funding 

awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1994  Community 
Development  Work  Study  Program.  The 
purpose  of  this  document  is  to 
aimounce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  attract 
economically  disadvantaged  and 
minority  students  to  careers  in 
community  and  economic  development, 
community  planning  and  community 
management,  and  to  provide  a  cadre  of 
well-quaUfied  professionals  to  plan, 
implement,  and  administer  local 
community  development  programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  L.  Thompson,  Acting 
Director,  Office  of  University 
Partnerships,  U.S.  Department  of 
Housing  and  Urban  Development,  room 
8100.  451  Seventh  Street.  S.W.. 
Washington.  DC  20410.  telephone  (202) 
708-1600.  To  provide  service  for 
persons  who  are  hearing-  or  speech- 
impaired,  this  number  may  be  reached 
via  TDD  by  dialing  the  Federal 
Information  Relay  Service  on  1-600- 
877-TDDY,  l-«00-877-«339,  or  202- 
708-9300.  (Telephone  numbers,  other 
than  "800"  TDD  numbers  are  not  toll 
free.) 

SUPPLEMENTARY  INFORMATION:  Since  its 
creation,  the  Community  Development 
Work  Study  Program  has  been 
administered  by  the  Assistant  Secretary 
for  Community  Planning  and 
Development.  However,  on  September 
6, 1994,  the  program  was  transferred  to 
the  Office  of  University  Partnerships 
under  the  Assistant  Secretary  for  Policy 
Development  and  Research.  This  newly 
created  Office  will  administer  HUD's 
ongoing  grant  programs  to  institutions 
of  higher  education  as  well  as  create 
initiatives  through  which  colleges  and 
universities  can  bring  their  traditional 
missions  of  teaching,  research,  service, 
and  outreach  to  bear  on  the  pressing 
local  problems  in  their  communities. 

The  Community  Development  Work 
Study  Program  was  enacted  in  the 
Housing  and  Community  Development 
Act  of  1988.  Earher  versions  of  the 
program  were  funded  by  the  CDBG 
Te<±nical  Assistance  Program  (1982- 
1987)  and  the  Comprehensive  Planning 
Assistance  Program  (1969-1981). 

The  Community  Development  Work 
Study  Program  provides  funds  for: 
tuition  support — the  maximimi  amount 
of  tuition  may  not  exceed  $3,000  per 
year  for  an  undergraduate  student  and 
$3,500  per  year  for  a  graduate  student; 
work  stipend— based  upon  the 
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prevailing  hourly  rate  for  entry 
positions  in  the  community  and 
economic  development  field  and  the 
numbei  of  hours  worked  by  the  student 
at  the  vrark  placement  assignment  with 
a  maximum  amount  of  $64X)0  per  year 
for  an  undergraduate  and  $9,000  for  a 
graduate  student;  additional  support — 
financial  support  for  books  and  travel 
related  to  the  academic  program  up  to 
a  maximum  of  $1 ,000  per  year  for  an 
undergraduate  student  and  $1,500  per 
year  for  a  graduate  student;  and 
administrative  allowance — to  grantees 
to  cover  the  administrative  costs  of  the 
program  fixed  at  $1 ,000  per  year  for 
each  participating  student.  Each 
participating  institution  of  higher 
education  must  have  a  minimum  of 
three  students  with  the  maximum 
number  of  ten  students  that  can  be 
funded. 

On  December  29, 1993,  HUD 
published  a  Notice  of  Funding 
Availability  announcing  the  availability 
of  $3  million  in  FY  1994  funds  for  the 
Community  Development  Work  Study 
Program  (58  FR  68925).  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result,  HUD 
has  funded  the  applications  announced 
below,  and  in  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L  101-235, 
approved  December  15. 1989),  the 
£>epartment  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
under  the  FY  1994  Commimity 
Development  Work  Study  Program 
Funding  Competition,  by  Name. 
Address,  and  Grant  Amount: 

1.  Texas  Tech  University,  Dr.  Cbaries  J.  Fox, 
Director  of  the  Center  for  Public  Service, 
P.O.  Box  41015.  Lubbock.  TX  79409,  Grant 
Amount:  $114,500 

2.  The  University  of  Texas  at  Austin,  Dr.  Kent 
Butler,  CRP  Pnjgram  Director,  School  of 
Architecture.  P.O,  Box  7726.  University 
Station  Austin.  TX  78713.  Grani  Amount: 
S88,167 

3.  The  University  of  Tennessee  at 
Chatanooga,  Dr.  Deborah  Arfken,  UTC 
Graduate  Studies.  615  McCallie  Avenue, 
Chattanooga,  TN  37403,  Grant  AiQount: 
5120,000 

4.  University  of  Rhode  Island,  Dr.  Farbad 
Atash.  Research  Office.  204  Rodman  Hall. 
Kingston.  RI  02881,  Grant  Amount: 
$88,230 

5.  University  of  Pittsburgh.  Dr.  Robert 
Beauregard,  Office  of  Research,  350 
Thaclceray  Hall,  Pittsburgh,  PA  15260, 
Grant  Amount:  $90,000 

6.  State  Univwsity  of  New  York— Bufhlo,  Dr. 
Henry  L.  Taylor.  Jr.,  Director,  Center  (or 
Applied  Public  Afiairs  Studies.  lOlC 
Fargo.  Building  1.  Ellioott  Complex. 


Federal  Register  /  jol.  59,  No.  208  /  Friday,  October  28.  1994  /  Notices 


15 


Bufialo.  NY  14261,  Grant  AmonnL- 
$150,000 

'i  .  University  of  New  Mexico.  James  R. 
Richardson,  School  of  Architecture  and 
Planning,  2414  Central,  S£..  Albuquerque, 
NM  87131,  Grant  Amount:  $69,921 
a .  The  University  of  Southern  Mississi{^i,  G. 
Richard  Larkin,  Department  of  Geography 
and  Area  Development,  Southon  Station 
Box  5022.  Hattiesbuig,  MS  39406,  Grant 
Amount:  $57,264 

Southwest  Missouri  State  University.  Dr. 
Frank  Eiahellig.  Dean  of  the  Graduate 
College.  901  South  National,  Springfield, 
MO  65804,  Grant  Amount:  $115,000 

Mankato  State  University,  Dr.  Robert  A. 
Barrett,  Director,  Urban  and  Regional 
Studies  Institute.  P.O.  Box  8400,  Mankato, 
MN  56002,  Grant  Amount:  $147,500 
I.  Massachusetts  Institute  of  Technok)gy. 
Dr.  Langley  C.  Keyes,  Department  of  Urban 
Studies  and  Planning,  77  Massachusetts 
Avenue,  Cambridge,  MA  02139,  Grant 
Amount:  $90,000 

:.  University  of  Baltimore,  Dr.  Laura 
Wilson-Gentry,  MPA  Program  Director. 
1420  North  Charles  Street,  Baltimore,  MD 
21201,  Grant  Amount:  $90,000 
I.  Eastern  Kentucky  University,  Dr.  Terry 
Busson,  Institute  of  Government,  Lancaster 
Avenue,  Richmond,  KY  40475,  Grant 
Amount:  $112,800 

Kansas  State  University,  Dr.  Robert  E. 
Bums,  Department  of  Landscape 
Architecture/Regional  and  Community 
Planning,  Manhattan,  KS  66056,  Grant 
Amount:  $116,064 

Ball  State  University,  Dr.  J.  Paul  Mitchell. 
Chairman,  Department  of  Urban  Planning. 
Muncie,  IN  46306,  Grant  Amount:  $80,235 
.  University  of  Illinois  at  Chic^o,  Director. 
School  of  Urban  Planning  and  Policy.  1007 
West  Harrison  Street.  Room  1180,  Chicago, 
IL  60607,  Grant  Amount  $116,640 
.  University  of  Delaware,  Dr.  Timothy  K. 
Bamekov,  Director.  Center  for  Community 
Davelopment,  Newark,  DE  19716.  Grant 
Amount:  $112,000 

II  .  University  of  California  at  Berkeley.  Dr. 
Victor  Rubin,  Executive  Director. 
University-Oakland.  Metropolitan  Forum. 
Berkeley.  CA  94720.  Grant  Amount: 
S90.000 

li .  Alabama  A  &  M  University.  Ms. 
Constance  Jordan-Wilson,  Interim 
[Chairperson,  Department  of  Community 
Planning  and  Urban  Studies,  Normal  AL 
35762,  Grant  Amount:  $82,440 

2(    University  of  Alabama  at  Birmingham, 
Reata  Busby,  MPA,  The  Center  for  Urban 
^  Affairs,  Office  Building  15,  Suite  141, 
Birmingham,  AL  35209,  Grant  Amount: 
S83,142 

:i   The  University  of  Northern  Iowa,  Andrew 
'.  Conrad,  Institute  for  Decision  Making, 
Business  Building,  Cedar  Falls,  Iowa 
>0614,  Grant  Amount:  $83,246 

22   The  University  of  Kansas.  Dr.  Phillip  J. 
hooper,  Department  of  Public 
\dministration,  318  Blake  Hall,  Lawrence. 
CS  66045,  Grant  Amount:  $101,159 
3  Pratt  histitute,  Ron  Shif&nan,  Director, 
Center  for  Conununity  and  Environmental 
development,  379  Dekalb  Avenue, 
Jrooklyn,  NY  11205,  Grant  Amount: 
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24.  Hunter  College  otCXJNV.  Peter  D.  SaHns, 
Director,  Graduate  Program  for  Urban 
Planning,  695  Park  Avenue,  New  York,  NY 
10021,  Grant  Amount:  $89,100 

25.  University  of  Qncinnati.  Dr.  |ohn  E. 
Kleymeyer,  Coordinator,  MCP  Program  for 
the  School  of  Planning,  Room  548,  One 
Edwards  Center,  P.O.  Box  210073, 

Cincinnati,  OH  45221.  Grant  Amount: 
S92,0O0 

26.  Carnegie  Mellon  University,  Dr.  Mark  G. 
Wessel.  Associate  Dean.  H.  John  Heinz  U 
School,  of  Public  Policy  and  Mant^ement. 
5000  Forbes  Avenue,  PitUbuigh,  PA  15213, 
Grant  Amount:  $150,000 

27.  Eastern  Washington  University,  Dr.  Susan 
Bradbury,  Department  of  Urban  and 
Regional  Plaiming.  Cheney,  WA  99004, 
Grant  Amount:  $73,800 

28.  Metropolitan  Washington  Council  of 
Govemmente.  'Mr.  David  J.  Robertson, 
Director,  Department  of  Human  Services, 
Planning  and  Public  Safety,  777  North 
Capitol  Sdeet,  N.E.,  Washington,  DC 
20002,  Grant  Amount  $358,059 

•  Representing  4  universities: 

University  of  the  District  of  Colimibia,  Mr. 
John  Ross,  Acting  Chairman.  Department  of 
Urban  and  Regional  Planning.  4200 
Connecticut  Avenue.  N.W..  Washington. 
DC  20008.  Grant  Amount  $88,059 

University  of  Maryland— College  Park,  Dr. 
Howell  Baum.  Department  of  Urban 
Studies  and  Planning,  1117  Lefrak  Hall. 
College  Park,  MD  20742,  Grant  Amount: 
$90,000 

Howard  University,  Dr.  Joseph  McConnlck. 

Director,  Master  of  Arts  in  Pubic 
'    Administration, 

Howard  University,  Washington,  DC  200S9. 
Grant  Amount:  $90,000 

University  of  Virginia — Northern  Virginia 
Campus,  Dr.  William  Lucy,  Administrator, 
Master  of  Planning  Program  Department  of 
Urban  and  Environmental  Planning, 
Charlottesville,  VA  22902,  Grant  Amount: 
$90,000 

Dated:  October  21, 1994. 

Michael  A.  Stegman. 

Assistant  Secretary  for  Policy  Development 
and  Research. 

IFR  Doc  94-26683  Filed  10-27-94;  8:45  am] 

BltUNO  CODE  4210-Ot-P 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  Na  N-e4^1«17;  FR-d77S-N-08] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
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EFFECTIVE  DATE:  October  28. 1994. 
ADDRESSES:  For  further  information, 
contact  William  Molster,  Department  of 
Housing  and  Urban  Development.  Room 
7262. 451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  nimibers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  p.D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutilized.  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  fpr  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  October  21, 1994. 
Jaoqule  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

IFR  Doc.  94-26681  Filed  10-27-94;  8:45  am) 

BCUNQ  CODE  421fr-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-«50-1 150-00] 

Proposed  Closure  Order  for  Vehicle 
Use;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  In  cooperation  with  the 
California  Department  of  Fish  &  Game, 
and  imder  authority  of  43  CFR  8364.1, 
the  Clear  Lake  Resource  Area  of  the 
Bureau  of  Land  Management  is 
designating  emergency  vehicular 
closures  on  three  parcels  of  recently- 
acquired  public  lands.  These  parcels  are 
known  as  the  Leal,  Kerwin,  and  Johnson 
acquisitions.  All  vehicular  use  except 
for  that  associated  with  administrative 
access,  emergencies,  and  valid  existing 
rights  (mining  claims,  pre-existing 
public,  access,  rights-of- ways/easements, 
etc.)  will  be  prohibited  year-round. 
These  closures  are  consistent  with  the 
Clear  Lake  Resource  Area  Management 
Framework  Plan  (MFP)  Update,  as  well 
as  the  Cache  Creek  Area  of  Critical 
Environmental  Concern  (ACEC) 
Management  Plan  and  the  Cache  Creek 
Tule  Elk  Habitat  Management  Plan 
(HMP).  These  closures  will  be  in  effect 
until  the  Cache  Creek  Coordinated 


Resource  Management  Plan  (CRMP)  is 
completed,  at  which  time  a  final 
determination  will  be  made  to  rescind, 
modify,  or  continue  with  the  closures  as 
is. 

These  three  closures  are  included 
vtrithin  the  Cache  Creek  Management 
Area,  a  unit  managed  primarily  for 
wildlife  and  primitive  recreational 
values.  Detailed  maps  of  these  three 
areas  are  available  upon  request  from 
the  Clear  Lake  Resource  Area  office  of 
the  BLM  in  Ukiah,  California. 
EFFECTIVE  DATE:  These  closures  will 
become  effective  on  October  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Snyder  or  Gregg  Mangan  at  707- 
468-4000. 

SUPPLEMENTARY  INFORMATION:  The  Leal 
acquisition  includes  1.475.92  acres 
acquired  by  the  BLM  in  October  1993. 
These  lands  are  located  in  portions  of 
Sections  28,  29,  32,  33,  and  34  of  T. 
14N.,  R.  5W.,  MDM,  and  Sections  3  and 
4  of  T  13N.,  R.  5W,  MDM.  along  the 
Lake  and  Colusa  county  line.  Prior  to 
acqiusition  by  the  BLM,  there  was  no 
public  access  on  or  through  this 
property.  These  lands  were  acquired 
primarily  for  wildlife  and  primitive 
recreational  values.  The  habitats  here 
support  tule  elk,  blacktail  deer,  wild 
turkey,  feral  pig,  mountain  lion,  and 
many  other  species.  Some  key  habitat 
improvements  have  been  completed  and 
others  will  be  implemented  in  the  near 
future.  These  projects  will  further 
improve  this  area  for  the  tule  elk  and 
many  of  the  other  species  found  here.  In 
the  ^sence  of  a  closure,  imrestricted 
public  vehicular  use  here  would  negate 
the  success  and  intended  purpose  of 
these  projects. 

The  Kerwin  acquisition  includes 
948.72  acres  acquired  in  January  1994T 
.These  lands  are  located  in  portions  of 
Sections  30  and  31  of  T,  14N.,  R.  SW.. 
MDM  (referred  to  as  the  Northern  Unit), 
and  all  of  Section  36  of  T.  14N,  R.  6W., 
MDM.  (referred  to  as  the  Southern  Unit), 
all  in  Lake  County  and  bisected  by  State 
Highway  20.  Prior  to  acquisition  by  the 
BLM.  an  easement  granted  to  Lake 
Coimty  for  public  vehicular  access 
across  private  lands  (in  the  Northern 
Unit)  was  in  existence  along  the  Walker 
Ridge  Road,  beginning  at  the  tumoff 
fix)m  State  Highway  20  and  continuing 
for  approximately  one  mile  northwest  to 
the  b^inning  of  public  lands.  The 
Southern  Unit  had  no  previous  public 
access  available.  The  Kerwin  property 
was  acquired  for  wildlife  habitat,  rare 
plants,  and  primitive  recreational 
values.  The  acquired  lands  along  the 
first  mile  of  the  Walker  Ridge  Road  (in 
the  Northern  Unit)  pass  through  open 
oak-grassland  and  meadow  habitats 


supporting  known  populations  of 
special  status  plant  species.  Currently 
vehicular  access  off  the  first  mile  of  the 
Walker  Ridge  Road  is  unrestricted  for 
the  most  part,  due  to  the  open  nature  of 
the  habitat  This  use  has  resulted  in 
documented  damage  to  the  special 
status  plants  foimd  here.  In  the 
Southern  Unit  year-round  use  by  the 
tule  elk  has  been  docimtiented. 
Unrestricted  vehicular  use  by  adjacent 
landowners  has  resulted  in  disturbance 
to  the  elk  herd,  special  status  plants, 
and  to  soils.  Without  a  closure, 
unrestricted  public  vehicular  use  would 
result  in  further  disturbance  and 
damage  to  resource  values. 

The  Johnson  acquisition  includes 
2,032.06  acres  acquired  in  January  1994. 
These  lands  are  located  in  portions  of 
Sections  8, 9. 16. 17,  21,  and  28  of  T. 
12N..  R.  4W.  MDM,  all  in  Yolo  County. 
Prior  to  acquisition  an  easement  for 
public  vehicular  access  through  3.2 
miles  of  this  property  existed  on  Yolo 
County  Road  40.  This  access  was 
limited  to  Road  40  only  and  did  not 
allow  for  any  use  off  the  road.  Because 
this  property  is  now  pubUc  land,  there 
are  no  restrictions  in  place  to  prohibit 
vehicular  use  off  the  road.  Much  of  the 
habitat  found  here  is  open  oak-grassland 
and  is  easily  accessed  from  Road  40. 
Soils  here  are  fragile  and  easily 
damaged  by  vehicle  use.  This  property 
was  acquired  primarily  for  wildlife 
values  (including  endangered  species 
habitat)  and  non-motorized  recreational 
use.  In  the  absence  of  a  closure, 
unrestricted  public  vehicular  use  here 
would  result  in  serious  soils  damage  in 
the  sensitive  oak-grassland  habitats. 
Renee  Snyder, 

Clear  Lake  Resource  Area  Manager. 
IFR  Doc.  94-26769  Filed  10-27-94:  8:45  am) 
BH.L1NQ  CODE  431IM0-P 


[CA-060-65-6101-1O-eO45.  CA-31587] 

Put>lic  Meeting  for  the  Proposed 
Amendment  to  ttie  California  Desert 
Conservation  Area  Plan  of  1980  and 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  California  Desert  District  of  the 
Bureau  of  Land  Management  (BLM). 
pursuant  to  regulatory  procedures  for 
the  National  Environmental  Policy  Act 
(NEPA),  intends  to  hold  a  public 
scoping  meeting  regarding  the  proposed 
amendment  to  the  California  Desert 
Conservation  Area  Plan.  The  purpose  of 
the  meeting  will  be  to  confirm  the 


issues,  concerns  and  questions,  that 
were  received  by  the  BLM  during  the 
scoping  process,  that  will  be  addressed 
in  the  EIS. 

DATES:  Wed.,  November  9. 1994, 6:30 
p.m.,  Recreation  District  Gym,  410  West 
D  St.,  Tehachapi,  California. 
SUPPLEMENTARY  MFOftMATION:  The  CDCA 
Plan  Amendment/Environmental 
Impact  Statement  will  study 
approximately  66.200  acres  of  public 
lands  in  the  Mojave-Tehachapi  Pass  area 
in  Kern  County  to  determine  the  area's 
suitability  for  potential  wind  enei^ 
development. 

The  study  was  initialed  after  the  BIA4 
was  approached  by  several  energy 
companies  interested  in  future 
development  of  public  lands  for  wind 
energy. 

The  scoping  period  for  the  EIS  began 
on  )uly  IS,  1994  and  concluded  on 
September  9, 1994.  During  that  period 
four  public  scoping  meetings  were  held 
on: 

Tues.  July  26. 1994, 6:30  p.m. 
Recreation  Hall,  junction  of  **0"  and 
Barstow  streets,  Mojave.  California 
Wed.  July  27, 1994.  6:30  p.m. 
Recreation  District  Gym.  410  West  D  St., 
Tehachapi,  Califomia- 
Thur.  July  28, 1994, 6:30  p.m. 
Weldon  School,  Hvry  178  *  Fay  Ranch  Rd., 
Weldon.  California  93283 
Tues.  August  9. 1994.  6:30  p.m. 
Ed  Oakly  Hall.  Twin  Oaks,  California 

FOR  FURTHER  INFORMATION  CONTACT: 
Ahmed  Mohsen,  Environmental 
Coordinator,  at  the  above  address  (619) 
375-7125. 

Dated:  October  20. 1994. 
Lee  Delaney. 

Resource  Area  Manager. 

!FR  Dot.  94-26601  Filed  10-27-94:  8:45  am) 

BILUNO  COOe  43ia-4a-M 

[NV-930-4210-05:  N-68886] 

Realty  Action:  Lease/conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  Public  Purpose 

Lease/conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Las  Vegas 
Church  of  Christ  proposes  to  use  the 
land  for  a  church  site. 

Mwiat  Diablo  Meridian,  Nevada 
T.WS.,fLBOE.. 
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S«  c  29:  NW'ASBViNEV.. 

Q  ntainiag  laoo  acres,  more  or  less. 

Tne  land  is  not  required  for  any 
federal  purpose.  The  ieese/conveyance 
is  consistent  with  current  Bureau 
pladning  for  this  area  and  would  be  in 
the  niblic  interest.  The  lease/patent, 
whe  n  issued,  will  be  subject  to  the 
proi  isions  of  the  Recreation  and  Public 
Pur  >oses  Act  and  applicable  regulations 
of  tl  e  Secretary  of  the  Interior,  and  will 
com  ain  the  follovring  reservations  to  the 
Uni  ed  States: 

1.  A  right-of-way  thereon  for  ditches 
or  c  inals  constructed  by  the  authority  of 
the  Jnited  States.  Act  of  August  30, 
189  I  (43  U.S.C  945). 

2.  All  minerals  shall  be  reserved  to 
the  Jnited  States,  together  with  the 
righ  to  prosfiect  for,  mine  and  remove 
suci  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  Easements  30.00  feet  in  width  along 
all  boundaries  to  include  15.00  foot 
spai  drels  in  favor  of  Clark  County  for 
roac  s,  public  utilities  and  flood  control 
pur  loses. 

D  (tailed  information  concerning  this 
actii  in  is  available  for  review  at  the 
offu  e  of  the  Bureau  of  Land 
Mar  agement.  Las  Vegas  District,  4765 
W.  ^  'egas  Drive.  Las  Vegas,  Nevada. 

U  )on  pubUcation  of  this  notice  in  the 
Fed  iral  Register,  the  above  described 
lane  will  be  segregated  from  all  other 
forn  s  of  appropriations  under  the 
pub  ic  land  laws,  including  the  general 
min  ng  laws,  except  for  lease/ 
con'  eyance  under  the  Recreation  and 
Pub  ic  Purposes  Act,  leasing  under  the 
min  iral  leasing  laws  and  disposal  under 
the  I  nineral  material  disposal  laws. 

F<  r  a  period  of  45  days  from  the  date 
of  p  iblication  of  this  notice  in  the 
Fedi  iral  Register,  interested  parties  may 
subi  lit  comments  regarding  the 
proBosed  lease/conveyanoe  for 
clas  liHcation  of  the  lands  to  the  District 
Mar  ager.  Las  Vegas  District,  P.O.  Box 
2651  9,  Las  Vegas,  Nevada  89126. 
CLA!  SIFICATION  COMMENTS:  Interested 
part  es  may  submit  comments  involving 
the   usability  of  the  land  for  a  church 
faci  ity.  Comments  on  the  classification 
are  I  estricted  to  whether  the  land  is 
phy  ;ically  suited  for  the  proposal, 
whe  ther  the  use  will  maximize  the 
futu  -e  use  or  uses  of  the  land,  whether 
the  ise  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
witH  State  and  Federal  programs. 
APPLICATKM  COMMENTS:  Interested 
part  e&  may  submit  comments  regarding 
the  pecific  use  proposed  in  the 
app  ication  and  plan  of  development. 


whether  the  BLM  follow^  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  this 
land  for  a  church  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  October  18, 1994. 
Gary  Ryan, 

District  Manager,  Las  Vegas,  NV. 
jFR  Doc.  94-26687  Filed  10-27-94;  8:45  am] 
BIUJNO  CODE  4310-HC-H 


[NV-930-1430-01;  N-6777a] 

Issuance  of  Land  Exchange 
Conveyance  Documents  and  Order 
Providing  for  Opening  of  Land, 
Nevada. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  identifies  Federal 
and  non-Federal  lands  involved  in  a 
recently  completed  exchange 
transaction.  Phase  1  of  N-57773.  The 
mineral  estates  in  the  Federal  lands 
were  conveyed  simultaneously  with  the 
surface  estate,  except  for  the  oil,  gas, 
sodium  and  potassium  which  were 
reserved  to  the  United  States.  The 
mineral  estates  owned  by  the  proponent 
in  the  non-Federal  lands  were  conveyed 
to  the  United  States  simultaneously 
with  the  surface  owners. 
EFFECTIVE  DATE:  November  28. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Wharton,  Realty  Specialist,  BLM 
Las  Vegas  District  Office,  P.O.  Box 
26569.  Las  Vegas,  NV  89126,  Telephone 
(702) 647-5000. 

SUPPLEMENTARY  INFORMATION:  On  July 
19, 1994.  the  United  States  issued 
Patent  Nos.  27-94-0023  through  27-94- 
0028  to  Olympic  Land  Corporation  and 
its  joint  ventures,  for  the  following 
described  lands  pursuant  to  sections 
206  and  209  of  the  Act  of  October  21, 
1976  (43  U.S.C.  1716. 1719): 

Mount  Diablo  Meridian.  Nevada 

T.  22  S.,  R.  61  E.  (Patent  No.  27-94-0023) 
Sec.  23,  NV2NEV4NEV4NEV*, 
S'/iSW'ANW'ANE'A.  EV2SWV4NEV4, 
SV^NW'AS'/iNE'/.,  N'/iSW'ASW'ANEV*, 
NViNE'ASE'ANEV*. . 
SW%NEV«SEV«NEy4,  NW»/.SEV4NEV«, 


NV2SVaSEV,NEV«,  SW'ASWV4SEV4NEV«, 

SWV4SEV.SEV*NEV4. 
T.  19  S..  R  fr!i  E..  (Patent  No.  27-94-0024) 

Sec.  21.S'.V  ,NWV4. 
T.  22  s.,  R  «•  K. 
Sec  23.  ^•.'  '.VEV4NEV4NEV4. 

WViN&'vsHV,.  SEV4NEV«NEV,. 

NE'ANL'  ^-vWV4NEV«, 

SWV«,'.:    .NWV4NEV4, 

N^/iN\v;/.    WV4NE^/4 

SE'AKn--  NWV4NEV4, 

N'/jSW  ,N->*V4NEV4.  SEV4NWV4NEV4; 
S»c.  2«,  itXH  2   3,  4,  NVtNViNEV4NEV4, 

S»/iN\»  ,.Ni;v»NEy«,  SV»NEV4NEV«, 

S'/iSV.-  ..N  «VV4NEV«.  NEV4SWV4NEV*. 

SViSV.  -.SWANEV*, 

N  VaSi;  •    S*\vj^V4,  S  V2NEV4SE  V*NEV,. 

NWV«sr    .NEV4,  S^/iSE'ANE'A. 

NVzNl    .N.-    ,,  SWV4NEV4SEV,. 

N^/iSE  '-.N .■  ■  ^SE'A,  SV2SWV4NWV«SP/4. 

NVtSF-  .N  Vv  V4SEV4,  NEV4SWV4SEV4, 

NV2SVV-  '^.. -'.V  V,SEV4. 
T.  22  S.,  R  -n  'K  (Patant  No.  27-44-0Q2S) 
Sec.  23,  A^  ;  -JV,SWV4SEV«, 

WViNW  .:  .VV4SEV4,  SVaSWy^SEW*. 

W'/«iNt     .  KASEV4,  NWV4SEV4SEV4. 

EVjSE'   S;    ,SEV4. 
T.  21  S.,  R.  h»>  -  ,  (Patent  No.  27-94-0026) 
S«:.  11,  Ev;;S\VV«SWV4. 

NV2NW  v,S  WV4SW  V4. 
T.  22  S.,  R.  61  E.,  (Patent  No.  27-94-0027) 
Sec.  23,  N'  .N-YzSPa.  E'/2SWV4NF'aSEV4. 

SEV4NEv,SEV4.  SWV4NWv,SE'A. 

E  V2SEV,K  W  V4SE  V4. 
T.  22  S,  R  61.  E.,  (Patent  No.  27-94-0028) 
Sec.  14,  NEV4NEV4NEV4NEV4. 

W'/iNWV4NEV4NEV4NEVfc 

SWV4NEV,NEV4NEV4,      ^'^ 

E'/^iSE'ANE'aNE'aNEV.. 

E'/<tNEV«MWV4NEV4NEV4, 

Ei/iNWV,NWV4NEV4NEV4, 

S'/iNWV«NEV4NEV4.  SWViNE'ANEv,, 

EV2SEV«NEV,NEV4, 

E»,«iW  VzSt  V,NEV«NEV*, 

EV2NEV4NEV4NWV*NEV*, 

SEV4NEV,NWV«NEV«, 

NEV4SEV.NWV4NEV4. 

EV2SEV4SEV,NWV4NEV4. 

NEV4NEV,SWV4NEV4. 

NV2NEV,SEV4NEV4, 

EVi2SWV«NEV4SEV4NEV». 

EV2SEV4NEV4SEV4NEV4, 

EV2NWV4SEV4NE^A, 

SWV4NWV»SEV4NEV4. 
The  patentees  are: 

27-94-0023— Olympic  Land  Corporation 
27-94-0024— Olympic  Land  corporation 
27-94-0025— Olympic  LDC  Joint  Ventur* 
27-94-0026 — Olympic  Equinox  Joint  venture 
2  7-94-0027— Olympic  Pageantry  Joint 

Venture 
27-94-^)02»— Olympic  Horizon  Joint  Venture 
In  exchange  for  the  above-described  lands, 
the  Unifed  States  acquired  the  following 
lands  from  Olympic  Land  Corporation: 

Mount  Diablo  Meridian.  Novarfa 

T.  1  S..  R  34  E., 

Sea  19.  SVzNVz;  (USPS) 

Sec.  30,  NEV4SEV4.  SWV4SEV4.  SEV4SWV4, 
SE'ASE'A; 

Sec.  31,  lots  1,  2,  NEVi,  E'-^NWV*. 
WVkSEV*,  EViSWH. 
T.  21.  S..R.  5&E., 

Sec  l4,NEVi».  EHSWV4,  n'/2SEV4L 

Sec  23,  NEV.NWU1,  NWVtME'A. 
T.  20S.,  R.57E.,(USFS) 


Sw:.  2a,  W-feNEV,,  SEV^NEV*.  NEViSBV*. 
T.  20  S..  R  58  E,  (USPS) 
Sec  6,  A  portion  of  the  NWV4  of  lot  4. 

EXCEPTD«J  TFffiREFROMtfiose 
portieoe  conveyed  to  the  Cotinty  of 
Clark  for  road  purposes  by  Grail. 
Bargain.  Sole  Deeds  recorded  March  31. 
1993  in  Book  930331  as  lastrumenl  No. 
01846  and  recorded  January  31, 1992  in 
Book  92Q131  as  Instrument  No.  00941  of 
Official  Records. 

BEING  FURTHER  DESCRIBED  as  Lots 
1,  2,  3  and  4  as  shown  on  that  certain 
Certificate  of  Land  Division  Number  LD 
162-92  recorded  March  31,  1993  in 
Book  930331  as  Instnunent  No.  01845  of 
Ofiicial  Records. 

Sec.  6,  a  portion  of  the  NEV4  of  lot  4. 

EXCEPTING  THEREFROM  those 
portions  conveyed  to  the  County  of 
Clark  for  road  purposes  by  Grant. 
Bargain,  Sale  Deeds  recorded  March  31, 
1993  in  Book  930331  as  Instrument  No. 
01844  and  recorded  January  31, 1992  in 
Book  920131  as  Uistrument  No.  00941  of 
Official  Records. 

BEING  FURTHER  DESCRIBED  as  Lots 
1,  2,  3  and  4  as  shown  on  that  certain 
Certificate  of  Land  Division  Number  LD 
163-92  recorded  March  31.  1993  in 
Book  930331  as  Instrument  No.  01843  of 
Official  Records. 

Sec.  6,  a  portion  of  the  SEV*  of  lot  4. 

EXCEPTING  THEREFROM  those 
portions  conveyed  to  the  Coimty  of 
Clark  for  road  purposes  by  Grant, 
Bargain,  Sale  Deeds  recorded  March  31, 
1993  in  Book  930331  as  Instrument  No. 
01672  and  recorded  January  31.  1992  in 
Book  920131  as  Instrument  No.  00941  of 
Official  Records. 

BEING  FURTHER  DESCRIBED  as  Lots 
1,  2,  3  and  4  as  shown  on  that  certain 
Certificate  of  Land  Division  Number  LD 
165-92  recorded  March  31, 1993  in 
Book  930331  as  bistrument  No.  01671  of 
Official  Records. 

Sec.  6.  a  portion  of  the  SW  V4  of  lot  4. 

EXCEPTING  THEREFROM  those 
portions  conveyed  to  the  County  of 
Clark  for  road  purposes  by  Grant, 
Bargain,  Sale  Deeds  recorded  Maixi  31. 
1993  in  Book  930331  as  Instnunent  No. 
01780  and  recorded  )anuary  31, 1992  in 
Book  920131  as  lostrmneBt  No.  00941  of 
Official  Records. 

"BEING  FURTHER  DESCRIBED  as  Lots 
1,  2,  3  and  4  as  shown  on  that  certain 
Certificate  of  Land  Division  Number  LD 
164-92  recorded  March  31, 1993  in 
Book  930331  as  Instrument  No.  01779  of 
Official  Reconis. 

Sec.  6,  a  portion  of  the  NWV4  of  lot  3. 

EXCEPTING  THEREFROM  those 
portMOS  conveyed  to  the  CAiinty  of 


Qark  for  roed  purposes  by  G^ant. 
Bei||sin.  SsHe  Deeds  recorded  Match  31. 
1993  in  Book  930331  as  InstrunMat  Nik 
01946  aad  recorded  January  31. 19M  in 
Book  926131  as  histzumenl  No.  OOOC?  of 
Official  Records. 

BEING  FURTHER  DESCRIBED  as  Lots 
1.  2,.  3  and  4  as  shown  on  that  certain 
Certificate  of  Land  Diviaon  Number  LD 
156-92  tecorded  March  31. 1993  in 
Book  930331  as  InstrumBDt  N&  01945  of 
Official  Records. 

Sec.  6.  a  portion  of  the  SVSHA  of  lot  3. 

EXCEPTING  THEREFROM  those 
portions  conveyed  to- the  County  of 
Clark  for  road  purposes  by  Grant. 
Bargain.  Sale  Deeds  recorded  March  31. 
1993  in  Book  930331  as  Instrument  No. 
01940  and  recorded  January  31. 1992  in 
Book  920131  as  Instrument  No.  00942  of 
Official  Records. 

BEING  FURTHER  DESCRIBED  as  Lots 
1,  2.  3  and  4  as  shown  on  that  certain 
Clertificate  of  Land  Division  Number  LD 
156-92  rectwded  March  31. 1993  in 
Book  930331  as  Instrument  No.  01939  of 
Official  Records. 

Sec.  6,  a  portion  of  the 

NWV4SEV«NWV«. 

EXCEPTING  THEREFROM  those 
portions  conveyed  to  the  County  of 
Clark  for  road  purposes  by  Grant. 
Bargain.  Sale  Deeds  recorded  March  31. 
1993  in  Book  930331  as  Instrument  No. 
01867  and  recorded  January  31. 1992  in 
Book  920131  as  Instrument  No.  00943  of 
Official  Records. 

BEING  FURTHER  DESCRIBED  as  Lots 
1. 2.  3,  and  4  as  shov^n  on  that  certain 
Certificate  of  Land  Division  Number  LD 
160-92  recorded  March  31,  1993  in 
Book  930331  as  Instrument  No.  01866  of 
Official  Records. 

Sec.  6,  a  portion  of  the  NE'aSE'ANWa. 

EXCEPTING  THEREFROM  those 
portions  conveyed  to  the  County  of 
Clark  for  road  purposes  by  Cirant. 
Bargain,  Sale  Deeds  recorded  September 
23. 1992  in  Book  920923  as  histniment 
Na  00B43  and  recorded  January  31, 
1992  in  Book  920131  as  Instrument  Na 
00963  of  Official  Records  and  as  set 
forth  on  map  thereof  in  file  4  of  Parcel 
Maps.  Page  IS  in  the  Office  of  the 
County  Recorder.  Clark  County.  Nev  ada. 

BEING  FURTHER  DESCRIBED  as  Lots 
1. 2, 3  and  4  as  shown  on  that  certain 
Certificate  of  Land  Ehvisioo  Number  LD 
60-92  recorded  September  23. 1992  in 
Book  920923  as  Instrument  No.  00842  of 
Official  Records. 

Sec.  6,  a  portion  of  the  SE'ASE'ANWVi. 

EXCEPTING  TISREFROM  diose 
portions' conveyed  to  the  (Ibanty  of 
Clark  foe  road  purposes  fay  Gtanl 
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Bargain.  Sale  Eteeds  recorded  September 
23, 1992  in  Book  920923  as  Instrument 
No.  00845  and  recorded  January  31, 

1992  in  Book  920131  as  Instrument  No. 
00963  of  Official  Records  and  as  set 
forth  on  map  thereof  in  file  4  of  Parcel 
Maps,  Page  15  in  the  Office  of  the 
County  Recorder,  Clark  Coimty,  Nevada. 

BEING  FURTHER  DESCRIBED  as  Lots 
1,  2, 3  and  4  as  si^own  on  that  certain 
Certificate  of  Land  Division  Number  LD 
61-92  recorded  September  23, 1992  in 
Book  920923  as  Instrument  No.  00844  of 
Official  Records. 

Sec.  6,  a  portion  of  the  SVV>/»SEV4NWV4. 

EXCEPTING  THEREFROM  those 
portions  conveyed  to  the  County  of 
Clark  for  road  purposes  by  Grant, 
Bargain,  Sale  Deeds  recorded  March  31, 

1993  in  Book  930331  as  Instrument  No. 
01853  and  recorded  January  31, 1992  in 
Book  920131  as  Instrument  No.  00943  of 
Official  Records. 

BEING  FURTHER  DESCRIBED  as  Lots 
1,  2,  3  and  4  as  shown  on  that  certain 
Certificate  of  Land  Division  Number  LD 
161-92  recorded  March  31, 1993  in 
Book  930331  as  Instrument  No.  01852  of 
Official  Records. 

Sec.  6,  a  portion  of  the  NW  V*  of  lot»2. 

EXCEPTING  THEREFROM  those 
portions  conveyed  to  the  County  of 
Clark  for  road  purposes  by  Grant, 
Bargain,  Sale  Deeds  recorded  August  31, 
1992  in  Book  920831  as  Instrument  No. 
01931  and.recorded  January  31, 1992  in 
Book  920131  as  Instrument  No.  00940  of 
Official  Records. 

BEING  FURTHER  DESCRIBED  as  Lots 
1,  2,  3  and  4  as  shovtrn  on  that  certain 
Certificate  of  Land  Division  Number  LD 
65-92  recorded  August  31, 1992  in  Book 
920831  as  Instnmient  No.  01930  of 
Official  Records. 

Sec.  6,  a  portion  of  the  NE'/t  of  lot  2. 

:  EXCEPTING  THEREFROM  those 
portions  conveyed  to  the  County  of 
Clark  for  road  purposes  by  Grant, 
Bargain,  Sale  Deeds  recorded  August  31, 
1992  in  Book  920831  as  Instnunent  No. 
01929  and  recorded  January  31, 1992  in 
Book  920131  as  Instrument  No.  00940  of 
Official  Records. 

BEING  FURTHER  DESCRIBED  as  Lots 
1,  2,  3  and  4  as  showrn  on  that  certain 
Certificate  of  Land  Division  Number  LD 
64-92  recorded  August  31,  1992  in  Book 
920831  as  Instrument  No.  01928  of 
Official  Records. 

Sec.  6,  a  portion  of  the  SE'A  of  lot  2. 

EXCEPTING  THEREFROM  those 
portions  conveyed  to  the  County  of 
Clark  for  road  purposes  by  Grant, 
Bargain,  Sale  Deeds  recorded  August  31, 
1992  in  Book  920831  as  Instnmient  No. 
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01925  and  recorded  January  31. 1992  in 
Book  920131  as  Instnunent  No.  00940  of 
Official  Records. 

BEING  FURTHER  DESCRIBED  as  Lots 
1,  2,  3  and  4  as  shown  on  that  certain 
Certificate  of  Land  Division  Number  LD 
62-92  recorded  August  31, 1992  in  Book 
920831  as  Instnunent  No.  01924  of 
Official  Records. 

Sec.  6,  a  portion  of  the  SW'/i  of  lot  2. 

EXCEPTING  THEREFROM  those 
portions  conveyed  to  the  Coimty  of 
Clark  for  road  piuposes  by  Grant, 
Bargain,  Sale  Deeds  recorded  August  31, 
1992  in  Book  920831  as  Instnunent  No. 
01927  and  recorded  January  31, 1992  in 
Book  920131  as  Instrument  No.  00940  of 
Official  Records. 
BEING  FURTHER  DESCRIBED  as  Lots 
2,  3  and  4  as  shown  on  that  certain 
Certificate  of  Land  Division  Niunber  LD 
63-92  recorded  August  31, 1992  in  Book 
920831  as  Instrument  No.  01926  of 
Official  Records. 

T.  15  S.,  R.  68  E., 

Sec.  25.  NWV4NEV4,  EVzSW'Ar^E'/i; 

Sec.  35,  NW'ASE'/i; 

Sec.  36,  W'/iNW'ANE'/iSW'/., 
EV2SWV4NEV4SW'/.,  SEV4NEV4SWV4. 
r.  14  S..  R.  69  E., 

Sec.  32,  SEV4SWV4; 

Sec.  33.  NWV4SWV4. 
T.  15  S.,  R.  69  E., 

Sec.  5,  lots  3.  4,  SEV4NWy4. 

Sec.  30,  lot  1,  SV2NEV4NWV4, 
NViN'/jNE'/iNW'/.,  N'/iNi/<jNWV4NW'/4. 

Title  to  the  non-Federal  lands  was 
accepted  on  July  19. 1994.  The  value  of 
the  Federal  lands  exceeded  the  value  of 
the  non-Federal  lands  by  $1,612,500.00. 
An  equalization  pajmnent  in  that  amoimt 
was  made  to  the  United  States  by 
Olympic  Land  Corporation.  The 
purpose  of  the  exchange  was  for  the 
United  States  to  acquire  non-Federal 
lands  with  high  value  for  recreation  and 
riparian  habitat. 

At  10  a.m.  on  November  28, 1994  the 
lands  acquired  by  the  United  States  will 
be  open  to  the  operation  of  the  public 
land  laws  generally,  subject  to  vafid 
existing  ri^ts,  the  provisions  of  existing 
withdrawals,  other  ^gregations  of 
record  and  the  requirements  of 
applicable  law.  All  valid  appUcations 
received  at  or  prior  to  10  a.m.  on 
November  28, 1994  will  be  considered , 
as  simultaneously  filed  at  the  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

At  10  a.m.  on  November  28, 1994  the 
land  acquired  by  the  United  States  will 
be  open  to  location  imder  the  mining 
laws.  Appropriation  of  the  land  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 


under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

At  10  a.m.  on  November  28, 1994, the 
land  acquired  by  the  United  States  will 
also  be  open  to  applications/offers 
under  the  mineral  leasing  laws,  the 
material  sale  laws,  and  the  Geothermal 
Steam  Act. 

At  10  a.m.  on  November  28. 1994  the 
lands  acquired  by  the  United  States, 
which  lie  within  National  Forest 
boundaries,  will  be  open  to  entry  in 
accordance  with  the  laws,  rules  and 
regulations  of  the  U.S.  Forest  Service. 
Rotert  G.  Steele, 

Deputy  State  Director,  Operations. 
[FR  Doc.  94-26684  Filed  10-27-94;  8:45  ami 
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Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 
Under  Section  10(a)(1)(A)  of  the 
Endangered  Species  Act 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permits. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C,  et  seq.). 

Permit  No.  PRT-795928 

Applicant:  Wetlands  Research 
Associates  Inc.,  San  Rafael,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  siuveying  nests,  band) 
the  California  clapper  rail  [Stema 
antillarum  \=albifrons\  browni)  in  San 
Diego  County,  California,  to  determine 
the  reproductive  success  of  nests  and 
monitor  individuals  of  the  species  for 
the  piupose  of  enhancement  of  the 
siuvival  of  the  species. 

Permit  No.  PRT-787037 

Applicant:  Branchiopod  Research 
Group,  University  of  San  Diego,  San 
Diego,  California. 

The  applicant  requests  amendment  of 
their  permit  to  include  take  (harass  by 
suirvey,  collect  and  sacrifice)  of  eggs  and 
hatched  individuals  of  the  conservancy 
fairy  shrimp  (Brancbinecta  conservatio). 
longhom  fairy  §hrimB  [Brancbinecta 


longiantenna\  and  vernal  pool  tadpole 
shrimp  [Lepidums  packar^il  to 
determioe  presence  or  absence  of  the 
species,  and  conduct  genetic,  life 
history,  development,  physiology,  and 
behavior  studies  on  the  species  from 
vernal  pools  throughout  the  species^" 
range  in  California  for  the  purpose  of 
scientific  research. 

Pennit  No.  PRT-795932 

Applicant:  Mr.  David  P.  Muth, " 
Martinez,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collott  and 
sacrifice)  eggs  and  hatched  individuals 
of  the  conservancy  fairy  shrimp 
[Brancbinecta  conspn'atio).  longhom 
fairy  shrimp  [Brancbinecta 
longiantenna],  vernal  pool  tadpole 
shrimp  [Lepidums  packardi),  and 
Riverside  fairy  shrimp  [Streptocepbalus 
woottoni)  to  determine  presence  or 
absence  of  the  species  in  vernal  pools 
throughout  the  species'  range  in 
California  for  the  purpose  of 
eohaocement  of  sxuvival  of  the  species. 

Permit  No.  PRT-795929 

Applicant:  Simpson  Environmental. 
Stockton,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  siuvey.  collect  and 
sacrifice)  hatched  individuals  of  the 
conservancy  fairy  shrimp  [Brancbinecta 
conservatio],  longhom  fairy  shrimp 
[Brancbinecta  longiantenna).  and  vernal 
pool  tadpole  shrimp  [Lepidums 
packardi],  to  determine  presence  or 
absence  of  the  species  in  vernal  pools 
throughout  the  species'  range  in 
California  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Permit  No.  PRT-7g593q 

Applicant:  Mr.  Brent  P.  Helm, 
Sacramento.  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  stirvey,  collect  and 
sacrifice)  hatched  individuals  of  the 
conservancy  fairy  shrimp  [Brancbinecta 
conservatio),  lon^om  fairy  shrimp 
[Brancbinecta  longiantenna],  vernal 
poo(  tadpole  sfariinp  [Lepidums 
packardi),  and  Riverside  fairy  shrimp 
[Streptocepbalus  woottoni)  to  deteriaine 
presence  or  absence  of  the  species  in 
vernal  pools  throughout  the  species' 
range  in  Ca&fomia  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Pennit  No.  Prr-795931 

Applicant  Biota  Biolo^cal 
Consukifis.  Sacraoieiito,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  eggs  and  hatched  individuals 
of  the  vernal  poot  tadpole  shrimp 
(Lepidums  packardi)  to  detennioe 


presence  or  absence  of  the  species  in 
vernal  pools  throughout  the  species 
range  in  California  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Permit  No.  PRT-795834 

Applicant:  Jones  and  Stokes 
Associates.  Sacramento,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  eggs  and  hatched  individuals 
of  the  conservancy  fairy  shrimp 
[Brancbinecta  conservatio),  longhom 
fair)'  shrimp  [Brancbinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  and 
Riverside  fairy  slirimp  [Streptocepbalus 
ivoottoni)  to  determine  presence  or 
absence  of  the  species  in  vemal  pools 
throughout  the  species'  range  in 
California  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Permit  No.  PltT-79593S 

Applicant:  Gibson  &  Sordal  Wetland 
Consultants.  Sacramento.  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  hatched  individuals  of  the 
conservancy  fairy  shrimp  [Brancbinecta 
consen'atio],  longhom  fairy  shrimp. 
[Brancbinecta  longiantenna).  and  vemal 
pool  tadpole  shrimp  [lepidums 
packardi]  to  determine  presence  or 
absence  of  the  species  in  vemal  pools  in 
Butte,  Placer.  Sacramento,  and  Solano 
Counties.  California  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Permit  No.  PRT-795933 

Applicant:  Sugnet  &  Associates. 
Roseville.  CaUfomia 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  eggs  and  hatched  individuals 
of  the  conservancy  fairy  shrimp 
[Brancbinecta  conser\atio),  longhom 
fairy  shrimp  (Sronchinecta 
longiantenna],  vernal  pool  tadpole 
shrimp  [Lepidums  packardi),  and 
Riverside  fairy  shrimp  [Streptocepbalus 
woottoni]  to  determine  presence  or 
absence  of  the  species  in  vemal  pools 
throughout  the  species'  range  in 
California  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Pennit  No.  PST-79^38 

Applicant:  EIP  Associates. 
Sacramento.  California. 

The  appHcant  requests  a  permit  to 
take  (harass  by  sur\'ey,  collect  and 
sacrifice)  eggs  and  hatched  individuals 
(d  the  conservancy  fiairy  shrimp 
[Brancbinecta  conservatio),  longhom 
fair>'  shrimp  [Brancbinecta 
longiantenna),  and  \'emal  pool  tadpole 
shrimp  (LepiJurus  packatdii  to 
determine  psesence  or  ahsA^rt  of  the 


species  in  vemal  pools  throughout  the 
species'  range  in  Caliioriua  Cor  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Pemiil  Ne.  PRT-79Sn2 

Applicant:  Foster  Wheeler 
Environmental  Corporation. 
Sacramento.  Califontia. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice)  hatched  individuals  of  the 
conservancy  fairy  shrimp  [Brancbinecta 
conspn'atio],  longhom  fairy  shrimp 
[Brancbinecta  longiantenna),  and  vemal 
pool  tadpole  shrimp  [Lepidurus 
packardi)  to  determine  presence  or 
absence  of  the  species  in  vemal  pools 
throughout  the  species'  range  in 
California  for  the  purpose  of 
Rnhancement  of  sun'ival  of  the  species 

Permit  No.  PRT-795288 

Applicant:  Mr.  Charles  J.  Striplen. 
Santa  Cruz,  California. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  lanae  and 
adults  of  the  Santa  Cruz  long-toed 
salamander  [Ambystoma 
macrodactylum  crocevm)  to  determine 
presence  or  absence  of  the  species  in 
vemal  pools  throughout  the  species 
range  in  California  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Pennit  No.  PRT-793597 

Applicant:  Ms.  Mary  Lou  Foree, 
Clebume,  Texas. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  a  pair 
of  captive  Ixed  Hawatiaa  geese  (=neae 
geese)  [Nesocben  (BrantaJ  sandvicensis) 
from  Dan  B.  GilL  Nesbitt,  Mississippi. 
DATES:  Written  comments  on  the  permit 
applications  must  be  received  within  30 
days  of  the  date  of  publication. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief. 
Division  of  Consultation  and 
Conservation  Planning,  Ecological 
Services.  U.S.  Fish  and  Wildfife  Service. 
911  S£.  11th  Avenue.  Portland.  Oregon 
97232-4181.  Please  refer  to  the 
respective  permit  numb«'  for  each 
application  when  submitting  comments 
FOR  FURTHER  fNFORMATIOH  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  Cor  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  sobmits  a  written  request  for 
a  copy  of  such  document^  within  30 
days  of  the  date  of  publication  of  this 
notice,  te  the  following  office:  Division 
of  Consultation  and  Conservation 
Planning.  Ecological  Services,  U.S.  Fish 
and  Wadnfe  Service.  911  N.K  11th 
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Avenue,  Portland,  Oregon  97232-4181. 
Telephone:  503-231-2063;  FAX:  503- 
231-6243.  Please  refer  to  the  respective 
permit  number  for  each  application 
when  requesting  copies  of  documents. 

Dated:  October  24, 1994. 
Cynthia  U.  Bany, 

Acting  Assistant  Regional  Director,  Ecological 
Services,  Region  1,  Portland,  Oregon. 
IFR  Doc.  94-26708  Filed  10-27-94;  8:45  am] 
WLUNG  COOE  4310-9S-P 


Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-795799 

Applicant  Robert  Senter.  St.,  Plaistow,  New 
Hampshire.  -• 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  the  Ciskei  Government, 
Tsolwana  Game  Reserve,  Tarkastad, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

PRT-795196 

Applicant:  Audubon  Zoological  Garden,  New 
Orleans,  LA. 

The  applicant  requests  a  i}ermit  to 
import  one  male  Amur  leopard 
{Panthera  pardus  orientalis)  from 
Tallinn  Zoo,  Tallinn,  Estonia  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  propagation. 

PRT-789524 

Applicant:  St.  Paul's  Como  Zoo.  St. -Paul. 

MN. 

The  applicant  requests  a  permit  to 
export  one  female  orangutan  (Pongo 
pygmaeus  pygmaeus  x  P.  p.  albei]  to 
Parques  Zoologico  de  Leon,  Guanajuato, 
Mexico  for  the  purpose  of  enhancement 
of  the  survival  of  the  species  through 
conservation  education. 

PRT-795191 

Applicant:  Patricia  Wainright,  New 
Brunswick,  NJ. 

The  applicant  requests  a  permit  to 
import  dropped  feathers  taken  from 
wild  and  captive  Red-necked  amazon 
(Amazona  arausiaca)  and  Imperial 
amazon  [Amazona  imperialis)  in 
Uomlnica,  West  Indies  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species  through  scientific  research. 
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PRT-795190 

Applicant:  Patricia  Wainright,  New 
Brunswick,  NJ. 

The  applicant  requests  a  permit  to 
import  dropped  feathers  taken  from 
wild  and  captive  St.  Lucia  amazon 
[Amazona  versicolor)  in  St.  Lucia,  West 
Indies  for  the  purpose  of  the  survival  of 
the  species  through  scientific  research. 

PRT-795195 

Applicant:  Patricia  Wainright,  New 
Brunswick,  NJ. 

The  applicant  requests  a  permit  to 
import  dropped  feathers  taken  bom 
wild  and  captive  St.  Vincent  amazon 
[Amazona  guildingii)  in  St.  Vincent, 
West  Indies  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research. 

PRT-795605 

Applicant:  Sergio  Wolberg,  Miami,  PL. 

The  applicant  requests  a  permit  to 
import  the  sport-btmted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Frank  Bowker, 
"Thomkoof ',  Crahamstown,  Republic 
of  South  Africa  for  purpose  of 
enhancement  of  survival  of  the  species. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

PRT-794467 

Applicant:  Sea  World,  Inc.,  Orlando,  PL. 

Type  Permit:  Export  of  frozen  milk 
samples  of  Caribbean  manatee. 

Name  and  NumBer  of  Animals: 
Caribbean  manatee  [Trichechus 
manatus),  10 

Summary  of  Activity  to  be 
Authorized:  Applicant  requests  a  permit 
to  export  milk  samples  for  scientific 
analysis. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  The  milk 
samples  were  taken  opportunistically 
from  nine  manatee  in  the  course  of 
rehabilitation  and  frt>m  one  captive-held 
manatee.  All  milk  samples  were 
obtained  by  the  attending  veterinarians. 

Period  cif  Activity:  Six  months. 

PRT-795349 

Applicant:  National  Biological  Survey,  Santa 
Cruz,CA. 

Type  of  Permit:  Take  of  Northern  Sea 
otters. 

Name  and  Number  of  Animals:  Sea 
Otter  [Enhydra  lutris  lutris),  300. 


Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  capture,  flipper  tag  300 
animals,  surgically  implant  radio 
transmitters  in  160  animals,  and  release 
sea  otters  for  scientific  research  on 
population  biology  and  ecology. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  The  research 
will  involve  sea  otters  from  the  central 
and  western  Aleutian  Islands. 

Period  of  Activity:  Through  December 
1998. 

PRT-795477 

Applicant:  Florida  Atlantic  University,  Boca 
Raton,  FL. 

Type  of  Permit:  Scientific  Research. 

Name  and  Number  of  Animals: 
Caribbean  manatee  [Trichechus 
manatus),  2. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  take  two  captive  manatees  for 
scientific  research  on  hearing  ability  of 
this  species.  This  activity  is  a 
continuation  of  research  previously 
authorized  to  Mote  Marine  Laboratory 
under  PRT-761873. 

Source  of  Marine  Mammals  for 
Research/Public  Display:  The  research 
will  involve  two  captive  manatees. 

Period  of  Activity:  Through  December 
1997. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applicatipn, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  420(c),  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 


Dated:  October  21, 1994. 

Caroline  Anderson, 

Acting  Chief,  Branch  of  Permits.  Office  of 
Management  Authority. 

(FH  Doc.  94-2672aFiled  10-27-94;  8:45  am) 
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Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  a  Project  Called  ttte 
Cloisters,  a  Single  Family  Residence 
Sutxiivision,  In  Brevard  County,  FL 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

summary:  The  Cavalear  Companies 
(AppUcant),  is  seeking  an  incidental 
take  permit  from  the  Fish  and  Wildlife 
Service  (Service),  pursuant  to  Section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  The 
permit  would  authorize  the  take  of  the 
Florida  scrub  jay,  Aphelocoma  • 

coerulescens  coerulescens,  a  threatened 
species,  in  Brevard  County,  Florida,  for 
a  period  of  5  years.  The  proposed  taking 
is  incidental  to  construction  of  266 
single  family  homes  including  the 
necessary  infrastructure  on 
approximately  104  acres  (Project),  12 
acres  of  which  is  occupied  Florida  scrub 
jay  habitat  to  be  permanently  altered. 
The  Project  is  called  The  Cloisters,  and 
is  located  along  State  Road  AlA,  south 
of  the  Terrace  Shores  subdivision,  in  the 
south  beaches  area  of  Brevard  County, 
Florida. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
address  below.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended.  The  Finding 
of  No  Significant  Impact  is  based  on 
information  contained  in  the  EA  and 
HCP.  The  final  determination  will  be 
made  no  sooner  than  30  days  from  the 
date  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  Regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application,  EA  and  HCP  should  be 
received  on  or  before  November  28, 
1994. 


ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  or  the 
Jacksonville,  Florida,  Field  Office. 
Written  data  or  comments  concerning 
the  application,  EA,  or  HCP  should  \^ 
submitted  to  the  Regional  Office.  Please 
reference  permit  imder  PRT-795856  in 
such  comments: 

Regional  Permit  Coordinator,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta.  Georgia 
30345,  (telephone  404/679-7110,  fax 
404/679-7081). 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  6620  Southpoint  Drive, 
South,  Suite  310,  Jacksonville,  Florida 
32216-0912,  (telephone  904/232- 
2580,  fax  904/232-2404). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Zattau  at  the  Jacksonville, 
Florida.  Field  Office,  or  Rick  G.  Gooch 
at  the  Atlanta,  Georgia,  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Aphelocoma  coerulescens  coerulescens 
is  geographically  isolated  frt>m  other 
subspecies  of  scrub  jays  found  in 
Mexico  and  the  Western  United  States. 
The  scrub  jay  is  found  almost 
exclusively  in  peninsular  Florida  and  is 
restricted  to  scrub  habitat.  The  total 
estimated  population  is  between  7,000 
and  11,000  individuals.  Due  to  habitat 
loss  and  degradation  throughout  the 
State  of  Florida,  it  has  been  estimated 
that  the  scrub  jay  population  has  been 
reduced  by  at  least  half  in  the  last  100 
years. 

The  scrub  jay  siuvey  provided  by  the 
Apphcant  indicates  that  one  Florida 
scrub  jay  family  currently  uses  the 
suitable  habitat  within  the  Project.  The 
Applicant  proposes  to  impact  this 
territory  by  removing  constituent  life 
support  elements.  Initial  construction  of 
roads  and  utilities  and  subsequent 
development  of  individual  homesites 
may  therefore  result  in  death  of,  or 
injury  to,  scrub  jays  incidental  to  the 
carrying  out  of  these  otherwise  lawful 
activities.  Habitat  alteration  associated 
with  property  development  may  reduce 
the  availability  of  feeding,  shelter,  and 
nesting  habitat. 

To  minimize  and  mitigate  the  impacts 
of  the  loss  of  12  acres  of  scrub  jay 
habitat  and  accompanying  scrub  jay 
family,  the  Applicant  v^ll  purchase  24 
acres  of  scrub  habitat  known  to  support 
the  scrub  jay,  deed  the  property  to 
Brevard  County,  and  provide  a 
management  endowment  of  $24,000.00 
to  ensure  management  of  the  site  in 


perpetuity.  Other  measures  proposed  by 
the  Applicant  include  protection  of 
active  nests,  if  discovered,  during  the 
nesting  season. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives, 
including  acceptance  of  the  HCP  as 
submitted,  consideration  of 
management  of  surrounding  publicly- 
owned  lands  as  mitigation  in  lieu  of 
onsite  purchase,  and  no  action. 

Dated:  October  21, 1994. 

David  P.  Flemming, 

Acting  Deputy  Regional  Director,  Region  4, 
Atlanta,  GA. 

[FR  Doc.  94-26600  Filed  10-27-94:  8:45  am! 
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Availability  of  a  Draft  Environmental 
Assessment  and  Notice  of  an 
Application  for  an  Incidental  Take 
Permit  for  La  Costa  Villages,  Carlsbad. 
California,  by  the  City  of  Carlsbad  and 
Fieldstone/La  Costa  Associates 

agency:  Fish  and  Wildhfe  Service, 

Interior. 

action:  Notice. 

SUMMARY:  Fieldstone/La  Costa 
Associates  and  the  City  of  Carlsbad  have 
applied  to  the  Fish  and  WildUfe  Service 
(Service),  Department  of  the  Interior,  for 
an  incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  application  has  been  assigned 
permit  No.  PRT-795759.  The 
application  includes  a  Habitat 
Conservation  Plan  (HCP)  for  a  proposed 
1,940  acre  project  (HCP  area)  in  the 
southeastern  comer  of  the  City  of 
Carlsbad,  San  Diego  County,  CaUfomia 
Completion  of  the  grading  and 
construction  activities  associated  with 
the  proposed  project  would  result  in 
direct  impacts  on-site  to  30  of  48  known 
pairs  of  the  threatened  coastal  Cahfomia 
gnatcatcher  [Polioptila  califomica 
calif omica)  (gnatcatcher),  507  of  944 
acres  of  coastal  sage  scrub,  91  of  120 
acres  of  southern  maritime  chaparral. 
1 58  of  195  acres  of  southern  mixed 
chaparral.  254  of  307  acres  of  grassland, 
and  69  of  114  acres  of  riparian  scrub/ 
woodland.  Approximately  18  pairs  of 
gnatcatchers,  437  acres  of  coastal  sage 
scrub,  and  193  acres  of  associated 
habitats  on-site  will  be  conserved  and 
managed  in  perpetuity.  In  addition,  240 
acres  of  off-site  mitigation  is  proposed. 

The  applicants  have  requested  the 
issuance  of  permits  (immediately  or 
when  a  species  is  listed)  under  section 
10(a)  of  the  Act  that  would  authorize 
incidental  take,  in  accordance  with  the 
terms  of  the  HCP,  of  the  66  sensitive 
species  listed  in  the  HCP.  Of  these 
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species,  the  coastal  California 
gnatcatcher  is  the  only  one  that  is  listed 
as  threatened  or  endangered  under  the 
Act  and  is  the  only  federally  listed 
species  observed  on-site.  In  a  number  of 
cases,  the  species  named  in  the  HCP 
have  not  been  observed  on-site. 

This  notice  advises  the  public  of  the 
availabihty  of  a  draft  Environmmtal 
Assessment  (EA),  HCP,  and  an 
Addendum  to  the  HCP.  These 
documents  were  prepared  by  the 
applicants  and  their  consultants.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Act  and  National 
Environmental  Policy  Act  (NEPA) 
regulations  (40  CFR  1506.6(b)).  The 
-Service  will  evaluate  the  application, 
associated  documents,  and  comments 
submitted  thereon  to  detennine  whether 
the  application  meets  the  requirements 
of  NEPA  regulations  and  section  10(a)  of 
the  Act.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  listed 
species  identified  in  the  application. 
DATES:  Written  comments  on  the  permit 
application  and  draft  EA  should  be 
received  on  or  before  November  28, 
1994. 

ADDRESSES:  Comments  regarding  the 
application  and  adequacy  of  the  draft 
EA  should  be  addressed  to  Mr.  Gail 
Kobetich,  Field  Supervisor,  Carlsbad 
Field  Office,  2730  Loker  Avenue  West, 
Carlsbad,  California  92008.  Please  refer 
fo  permit  No.  PRT-795759  when 
submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gail  Kobetich  or  Ken  Corey  at  the  above 
address  (619-431-9440).  Persons  may 
obtain  copies  of  the  draft  EA,  Permit 
Application,  HCP,  and  Addendum  to 
the  HCP  by  calling  the  above  phone 
number,  lliese  docimients  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
SUPPt^MENTARV  INFORIKATION:  Under 
section  9  of  the  Act,  and  implementing 
regulations,  taking  of  federally  listed 
threatened  or  endangered  species  is 
prohibited.  Taking,  in  part,  is  defined  as 
harm  or  harassment  of  federally  listed 
species,  including  under  certain 
circumstances,  the  destruction  of 
habitat.  Under  limited  circumstances, 
the  Service  may  issue  section  10(a)(1)(B) 
permits  to  take  listed  animal  species  if 
such  taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for  hsted 
species  are  found  at  Title  50  Code  of 
Federal  Regulations  17.22  and  17.32. 
Fieldstone/La  Costa  Associates  and 
the  Qty  of  Carlsbad  have  applied  for  a 
30- year  permit  to  authorize  incidental 
take  associated  with  a  proposed 


1  ssidential  development  and  re- 
alignment of  Rancho  Santa  Fe  Road  in 
the  HCP  area.  The  HCP  area  contains 
t  vo  geographic  subareas:  a  1,278  acre 
i  ubarea  identified  as  "Rancheros- 
i  outheast  11"  and  a  662  acre  suberea 
i  ientified  as  "Northwest,"  both 
( ccurring  within  the  area  covered  by 
( ^Isbad's  dtywide  Habitat 
^  fanagenient  Plan  (HMP),  a  subarea  plan 
I  nder  the  statewide  Natural 
( ommunities  Conservation  Program 
( ^CCP).  The  HCP  area  also  is  located 
\  rithin  the  jurisdiction  of  the  Multiple 
Habitat  Conservation  Plan  (MHCP),  a 
subregidnal  plan  addressing  north 
c  lastaj  San  Diego  County  under  the 
P  CCP.  A  concern  has  been  raised 
r  sgarding  the  consistency  of  the  HCP 
vHth  the  HMP  and  MHCP  under  the 
r^CCP. 

The  HCP  details  project  actions  that 
n  lay  result  in  take  of  the  gnatcatcher  and 
6  5  additional  species  proposed  by  the 
a  jplicant  to  be  included  in  an 
L  nplomentation  Agreement  (in 
p  reparation),  and  specific  actions  that 

V  ill  mitigate  such  takings.  Mitigation 
r  easures  include  dedication  of  the 

p  roposed  on  and  off-site  preserve  areas 
t  I  a  "conservation  entity"  approved  by 
t  le  Service,  and  long-term  funding, 
n  anagement  and  monitoring.  Other 
s  insitive  species  that  occur  on-site  and 
a  •e  proposed  to  be  included  in  the 
L  nplementation  Agreement  are  the 
fi  derally  proposed  endangered  Del  Mar 
n  anzanita  {Arctostaphyios  glandulosa 
c  assifolia);  the  Federal  category  2 
c  indidates:  summer  holly 
(  ".omarostaphylis  diversifolia 
d  versifolla).  Bell's  sage  sparrow 
U  \mpbispiza  belli  belli),  orange-throated 

V  hiptail  [Cnemidophorus  hyperythrus 
b  aiding}),  and  San  Diego  homed  lizard 
(,  'brynosoma  coronatum  blainvillii); 

a  id  the  State  endangered  thread-leaved 
b  xKliaea  (Brodiaea  fllifolia). 
The  major  alternatives  under 

0  msideration  during  planning  include: 

1  no  take  of  listed  species;  2)  no  take 
o  gnatcatchers;  3)  t^e  only  within  the 
R  mcho  Santa  Fe  Road  project  area;  4) 

d  jlay  of  take  pending  completion  of  Uie 
H  MP;  5)  an  off-site  mitigation  strategy 
M  ith  unlimited  take  in  the  plan  area;  6) 
n  configuration  of  the  proposed  on-site 
o  »nserved  habitat;  7)  no  action;  and  8) 
tl  e  applicants'  proposal.  Alternatives  1, 

2  3,4,6,  and  7  were  considered 

fi  lancially  infeasible  by  the  applicants. 
A  Itemative  5  was  considered 
b  ologically  unacceptable  by  the 
S  jrvice.  Alternative  8  is  stiU  under 
d  scussion. 

All  agencies  and  individuals  are 
u  ged  to  provide  comments  and 
SI  iggestions  regarding  the  draft  EA, 
p  oposal,  and  the  consistency  of  the 


HCP  with  the  HMP  and  MHCP  under 
the  NCCP.  All  comments  received  by 
the  closing  date  will  be  considered  in 
finalizing  NEPA  compliance  and  (wrmit 
issuance  or  denial.  Upon  completion  of 
the  Implementation  Agreement  and  the 
NEPA  compliance  document,  the 
Service  will  publish  a  second  notice  in 
the  Federal  Register  inviting  public 
comment. 

Dated:  October  24. 1994. 
Don  Weathers, 

Acting  Deputy  Regional  Director. 
IFR  Doc.  94-26713  Filed  10-27-94;  8:45  ami 
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Bureau  of  Mines 

Information  Collection  submitted  to  the 
Office  of  Mianagement  and  Budget  for 
Review  Under  the  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  reqiiirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1032-0081), 
Washington,  D.C.  20503,  telephcme  202- 
395-7340. 

Title:  Mine  Information  Supplement. 

OMB  Approval  Number:  1032-0081. 

Abstract:  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production,  exploration,  and  mine 
development  data  on  nonfuel  mineral 
commodities.  This  information  will 
be  published  as  an  Aimual  Report  and 
in  Mineral  Commodity  Summaries  for 
use  by  industry.  Government 
agencies,  and  the  general  public. 

Bureau  form  number:  6-101 7-A. 

Frequency:  Annual. 

Description  of  respondents:  Nonfuel 
Mineral  Producers  and  Exploration 
Operations. 

Annual  responses:  1 ,050. 

Annual  burden  hours:  525. 

Bureau  clearance  officer  Alice  J. 
Wissman  (202)  501-9569, 
Dated:  August  25, 1994. 

Herman  Enzer, 

Acting  Director,  Bureau  of  Mines. 

[PR  Doc  94-26777  Filed  10-27-94;  8:45  ami 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

information  Collection  Submitted  to 
ttte  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  die 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information, 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0051). 
Washington.  D.C.  20503.  telephone  202- 
395-7340. 

Title:  Permanent  Program  for  Inspection 

and  Enforcement— 30  CFR  840 
OMB  Number:  1029-0051 
Abstract:  This  provision  requires  the 
regulatory  authority  to  conduct 
periodic  inspections  of  coal  mining 
activities,  and  prepare  and  maintain 
inspection  reports  for  public  review. 
This  information  is  necessary  to  meet 
the  requirements  of  the  Surface 
Mining  Control  and  Reclamation  Act 
of  1977  and  its  pubUc  participation 
provisions.  Public  review  assures  the 
public  that  the  State  is  meeting  the 
requirements  of  the  Act  and  approved 
State  regulatory  program 
Bureau  Form  Number:  None 
Frequency:  Monthly,  On  Occasion 
Description  of  Respondents:  State 

Regulatory  Authorities 
Estimated  Completion  Time:  3.7  hours 
Annual  Responses:  166.896 
Annual  Burden  Hours:  614,380 
Bureau  Clearance  officer:  John  A. 
Trelease  (202)  343-1475. 

Dated:  March  11. 1994. 

Editorial  ttots:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
January  28. 1987. 

Andrew  F.  DeVito, 

Chief,  Branch  of  Environmental  and 
Economic  Analysis. 

IFR  Doa  94-26739  Filed  10-27-94;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigabon  No.  731-TA-719 
(Preliminary)] 

Carbon  Steel  Pipe  Nippies  From 
Mexico 

Determination 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigation,  the 
Commission  determines,^  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  no 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  that  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Mexico  of  carbon  steel 
pipe  nipples,  provided  for  in 
subheading  7307.99.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  August  31, 1994,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  the  U.S. 
Pipe  Nipples  Group,  an  ad  hoc  trade 
association  consisting  of  five  domestic 
producers  of  carbon  steel  pipe  nipples,^ 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  carbon  steel 
pipe  nipples  from  Mexico.  Accordingly, 
effective  August  31, 1994,  the 
Commission  instituted  antidumping 
investigation  No.  731-TA-719 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
coimection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  OfBce 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  September  8, 1994 
(59  FR  46446).  The  conference  was  held 
in  Washington.  DC,  on  September  21, 
1994,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 


>  The  record  is  defined  in  sec  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  fl9 
CFR  207.2(0). 

'Commissioner  Newquist  dissenting. 

'  Member  firms  are  AAA  Pipe  &  Nipple  Co..  Inc.. 
Milwaukee,  WI;  Beck  Manufacturing  toe. 
Waynesboro.  PA:  Grinnell  Corp..  Exeter.  NH; 
Missouri  Pipe  Fittings  Co.,  SL  I^uis.  MO:  and 
Seminole  Tubular  Products  Co.,  Houston,  TX. 


the  Secretary  of  Conomerce  on  October 
17, 1994.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2819  (Octc^r  1994).  enUtled  "Carbon 
Steel  Pipe  Nipples  from  Mexico: 
Investigation  No.  731-TA-719 
(Preliminary)." 

Issued:  October  18, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  94-26714  Filed  10-27-94: 8:45  am) 
MLUNQ  CODE  7M0-M-P 


PnvestigatkK)  No.  337-TA-3MI 

In  the  Matter  of  Certain  Microsphere 
Adhesh^es,  Process  for  Making  Same, 
and  Products  Containing  Same, 
including  Seif-Sticit  Repositionable 
Notes 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  9:00  a.m.  on 
November  7, 1994,  in  Courtroom  C 
(Room  217),  U.S.  IntemaUonal  Trade 
Commission  Building,  500  E  St.  S.W.. 
Washington.  D.C,  and  the  hearing  will 
commence  immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federml  Register. 

Issued:  October  17. 1994. 
Janet  D.  Saxon, 
Administrative  law  fudge. 
(FR  Doa  94-26715  Filed  10-27-94:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  To  Engage  in 
Compensated  intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Company: 

Philip  Environmental  Inc..  651 
Burlington  Street  East.  Hamilton.      ' 
Ontario  L8L  7W2 

2.  Wholly-Owned  Subsidiaries  Which 
Will  Participate  in  the  Operations,  and 
Their  State(s).  Provincefs),  or  Country 
of  Incorporation 

475955  Ontario  Limited  (Province  at  Ontario) 
800151  Ontario  Inc.  (Province  of  Ontario) 
836750  Ontario  Inc.  (Province  of  Ontario) 
842578  Ontario  Limited  (Province  of  Ontano) 
912613  Ontario  Ltd.  (Province  of  Ontario) 
2945878  Canada  Inc.  (Canada) 
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BairingM'  Laboratories  Limited  (Province  of 

Ontario] 
Berthiaiune  Environment  Inc.  (Canada) 
Burlington  Environmental  Inc  (State  of 

Delaware) 
Burlington  Environmental  Inc  (State  of 

Missouri) 
Burlington  Environmental  Inc.  (State  of 

Washington) 
Canadian  Disposal  Services  Ltd.  (Province  of 

Ontario) 
Corundol  Environmental  Ltd.  (Province  of 

Ontario) 
Chem-King  Inc  (Province  of  Ontario) 
Gasoline  Tank  Service  Company  Inc  (State  of 

Washington) 
Core  Sanitation  Service  Limited  (Province  of 

Ontario) 
Hydro  Dynamics  Industrial  &  Environmental 

Services  Inc  (Province  of  Ontario) 
K&E  Solid  Waste  Management  Ltd.  (Province 

of  Ontario) 
K&E  Waste  Resource  Inc.  (Province  of 

Ontario) 
Kingswood  Waste  Systems  Ltd.  (Province  of 

Ontario) 
Metal  Recovery  Industries  Inc  (Province  of 
-  Ontario) 

Nortni,  Inc  (State  of  Michigan) 
Phencorp  International  Finance  Inc.  (Ireland) 
Pbencorp  Reinsurance  Company  Inc 

(Barbados) 
Philip  Demolition  Inc.  (Province  of  Ontario) 
Philip  Enterprises  Inc.  (Province  of  Ontario) 
Philip  Environmental  (Delaware),  Inc  (State 

of  Delaware) 
Philip  Environmental  (Elmira)  Inc.  (Province 

of  Ontario) 
Philip  Environmental  (Michigan)  Acquisition 

Corp.  (State  of  Michigan) 
Philip  Environmental  (Michigan)  Inc  (State 

of  Michigan) 
Philip  Environmental  (New  York)  Inc  (State 

of  New  York) 
Philip  Environmental  (Quebec)  Inc  (Province 

of  Quebec) 
Philip  Environmental  Services  Corp. 

(Province  of  Ontario) 
Philip  Environmental  (Washington)  Inc. 

(State  of  Washington) 
Recyclage  Cote-Nord  Inc.  (Canada) 
Recyclage  d'Aluminum  Quebec  Inc/Quebec 

Aluminum  Recycling  Inc.  (Canada) 
Renaissance  Plastics  Inc  (Province  of 

Ontario) 
Resource  Recovery  Corporation  (State  of 

Washington) 
Sanivan  (1993)  Inc.  (Canada) 
S-N-S  Recycling,  Inc  (State  of  Michigan) 
Solvent  Recovery  Corporation  (State  of 

Missouri) 
S  &  S  Environmental,  Inc  (State  of  Michigan) 
Taro  Aggregates  Ltd.  (Province  of  Ontario), 
Termco  Corporation  (State  of  Washington) 
The  Prus  Corfwration  (State  of  Michigan) 
United  Drain  Oil  Service  Inc  (Slate  of 

Washington) 
Waxman  Resources  Inc.  (Province  of  Ontario) 
W.  Kumdemma  and ).  Esser  Ltd.  (Province  of 

Ontario) 
Vemoa  A.  WilUa 


[Ex»8rt«No.MC-«0q 

Revision  to  Accounting  and  Reporting 
Requirements  for  Motor  Carriers  of 
Property 

AGI  NCY:  Interstate  Commerce   - 
Coi  unission. 
ACI  ION:  Decision. 


Acting  Secretary. 

(PR  Doc  94-26782  Filed  10-27-94;  8:45  am) 
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SUI  MARY:  The  Commission  is  modifying 
An  lual  Report  Form  M-2  (Form  M-2J 
for  :lass  II  common  and  contract  motor 
carriers  of  property.  The  revised  Form 
M-^  is  set  forth  below  as  an  appendix. 
Th(  I  intent  of  these  changes  is  to  provide 
the  Commission  vrith  sufficient  data 
fro:  n  these  carriers  so  as  to  permit  it  to 
ful  y  carry  out  its  regulatory  oversight 
flin  ctions. 

EFF  ECTIVE  DATES:  The  modifications  to 
the  Form  M-2  are  effective  October  25, 
1«<  4.  Use  of  the  Form  M-2  will 
cor  imence  with  the  reporting  year 
beg  irming  January  1, 1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
W^d  L.  Ginn,  Jr.,  (202)  927-5740.  [TDD 
for  learing  impaired:  (202)  927-5721.] 
SUF  PLEMENTARY  INFORMATION:  A  notice 
in^ituting  this  proceeding  was 
puilished  in  the  Federal  Register  on 
Jun  e  6, 1994  at  57  FR  29301.  Based  on 
thq  comments  received,  theCommission 
is  I  lodifying  Form  M-2  for  class  II 
motor  carriers  of  property.  The  revised 
Folm  M-2  is  set  forth  below  as  an 
apfendix  to  this  document.  Additional 
itei  ns  will  be  required  in  the  Form  M- 
2,  <  ver  and  above  tlfose  contained  in  the 
Foi  m  M-2  originally  proposed  in  Ex 
Pai  te  No.  MC-206,  served  January  27, 
191  4.  Additional  information,  including 
the  revised  Form  M-2,  is  contained  in 
the  Commission's  decision.  To  receive  a 
coj  y  of  the  full  decision,  write  to,  call, 
or  >ick  up  in  person  from:  Dynamic 
Co  icepts,  Inc.,  Room  2229,  Interstate 
Co:  nmerce  Commission,  1201 
Co:  istitution  Avenue  NW.,  Washington, 
DC  20423.  Telephone:  (202)  289-4357/ 
431  9.  [Assistance  for  the  hearing 
im  )aired  is  available  through  TDD 
set  /ices  (202)  927-5721.] 

En  rironmental  and  Energy 
Co  isiderations 

'  "his  action  will  not  significantly 
aili  ct  either  the  quality  of  the  human 
en<  ironment  or  the  conservation  of 
em  rgy  resources. 

Re  pilatory  Flexibility  Analysis 

I'ursuant  to  5  U.S.C.  605(b),  we 
coi  iclude  that  our  action  in  tliis 
pr(  ceeding  will  not  have  a  significant 
ec(  nomic  impact  on  a  substantial 
nu  nber  of  small  entities.  No  new 
rej  ulatory  requirements  are  imposed, 
dii  ^tly  or  indirectly,  on  such  entities. 


The  economic  impact  on  small  entities, 
if  any,  is  not  likely  to  be  significant 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Analysis 

The  Form  M-2  as  adopted  here  will 
be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  under  Section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.Q  Chapter  35).  The 
burden  to  carriers  for  completion  of  the 
Form  M-2  will  be  approximately  10 
hours  per  year.  Interested  persons  may 
file  comments  concerning  the 
paperwork  burden  estimate  to  the  OMB 
and  ICC  at: 

Office  of  Management  &  Budget,  Office 
of  Information  and  Regulatory  Afliairs, 
Desk  Officer  for  ICC  (Forms  3120-    ), 
Washington,  DC  20503. 

Interstate  Commerce  Commission, 
ATTN:  Information  Resource 
Management  Forms  Clearance  Officer, 
1201  Constitution  Ave.  NW.,  room 
4136,  Washington.  DC  20423. 

Authority:  49  U.S.C  10321  and  5  U.S.C. 
553. 

Decided:  October  7, 1994. 

By  the  Conmiission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Moigan.  Commissioner 
Morgan  concurred  with  a  separate 
expression. 
Vernon  A.  Williams, 
Acting  Secretary. 

Appendix 

FORM  M-2 

Motor  Carriers  of  Property  and  Household 

Goods 
Approved  by:  OMB 
3120-xxxx 
Expires  12/31/97 
Annual  Report 

Motor  Carrier  No.    

Name  of  Company 

Doing  Business  As 

Present  Address  

City    

State 

Zip  

Telephone  No.     

To  the  Interstate  Commerce  Conomission  for 
the  period  ending  December ,  1994 

Notice 

1.  Three  copies  of  this  Annual  Report 
should  be  completed.  Two  of  the  copies 
must  be  filed  with  the  Office  of 
Economic  &  Environmental  Analysis, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  by  March  31  of 
each  year,  and  one  copy  retained  by  the 
carrier. 

2.  The  schedules  contain  instructions 
for  completion  of  each  line  of 
disclosure 
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3.  Every  inquiry  must  be  definitely 
answered.  Where  the  word  "none"  truly 
and  completely  states  the  £act,  it  should 
be  given  as  the  answer.  If  any  inquiry 

is  inapplicable,  the  words  "not 
applicable"  should  be  used. 

4.  Wherever  the  space  provided  in  the 
schedules  is  insufficient  to  permit  a  full 
and  complete  statement  of  the  requested 
information,  inserts  should  be  prepared 
and  appropriately  identified  by  the 
number  of  the  schedule. 

5.  All  entries  should  be  made  in  a 
permanent  black  ink  or  typed.  Thoise  of 
a  contrary  character  must  be  indicated 
in  parenthesis.  Items  of  an  unusual 
character  must  be  indicated  by 
appropriate  symbols  and  explained  in 
footnotes. 

6.  Throughout  this  report  the  "year" 
means  the  year  covered  by  the  report, 
whether  a  calendar  year  or  a  13-period 
accounting  year;  the  "start  of  the  year" 
means  the  beginning  of  the  first 
business  day  of  the  year  in  question:  the 
"close  of  the  year"  means  the  last 
business  day  of  the  year  in  question.  In 
case  the  report  is  made  for  a  shorter 
period  than  1  year,  the  "start  of  the 
year"  means  the  first  day  of  the  period; 
and  the  "close  of  the  year"  means  the 
last  day  of  the  period.  All  items/ 


accounts  are  to  be  in  conformance  with 
Generally  Accepted  Accounting 
Principles  (GAAP). 

7.  Money  items,  except  averages, 
throughout  the  annual  report  form 
should  be  shown  in  whole  dollars. 

Table  of  Contents 

General  Information 

Schedule  100— Balance  Sheet 

Schedule  200 — Income  Statement 

Schedule  300— Supplemental  Operating 
Expense  Schedule — Nonhousehold 
Goods  Operations 

Schedule  300  HG — Supplemental 
Operating  Expense  Schedule — 
Household  Goods  Operations 

Schedule  400— Operating  Statistics — 
Nonhousehold  Goods  Cairriers 

Schedule  400  HG — Operating 
Statistics — Household  Ck>ods  Carriers 

Schedule  500 — Revenue  Equipment 
Owned  and  Leased 

Schedule  600 — Type  of  Carrier 

General  Information 

1.  Officer,  Owner,  or  Partner  to  whom 
correspondence  is  to  be  addressed: 

Schedule  1(X).— BALAr*CE  Sheet 


(Name) 
(Title) 

2.  Filing  Status 
Corporation 

Corporation  Sub-S 

Partnership 

Individual  (Sole  proprietorship) 

3.  Accounting  Records  are  maintained 
at: 

Address 

Zip 

Certification 

I  hereby  certify  that  this  report  was 
prepared  by  me  or  under  my 
super\'ision,  that  I  have  examined  it, 
and  that  the  items  herein  reported  on 
the  basis  of  my  knowledge  are  correctly 
shown. 

Your  Name 

Signature 

Title 

Date 


Line 
No. 


Item 


Instnjctions 


Balance  close  of 
year 


Balance  start  of 
year 


1  , 

2  . 

3 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 

11 

13 
14 
15 
16 

17 
18 


ASSETS: 


Cash  and  Equivalents 

Accounts  Receivable 

^k)te«  Receivat)(e „ 

Other  Cuvent  Assets  „.. 

Total  Current  Assets 

Carrier  Operating  Property 

Less  Accumulated  Depreciation 

Net  Carrier  Operating  Property 

Total  Intangible  Property 

Net  Investmerrts  and  Advances 

Other  Assets  , „ 


TOTAL  ASSETS 


re- 


AB  cash  and  cash  equivalents _ 

Include  aH  accounts  receivable  not  considered  tong-terrr. 
gardless  of  source. 

Include  all  notes  receivabie  not  considered  long-term,  regard- 
less of  source. 

Include  an  assets  not  considered  long-term  which  were  not  in- 
cluded atx>ve.  (Matenals  and  suppltes,  prepayments,  de- 
ferred ctiarges.  etc.). 

Sum  of  lines  1  through  4 „„ 

The  undepreciated  value  of  all  tangible  operating  property 

The  total  of  accumulated  depreciation  for  the  tangible  property 
shown  in  Line  6. 

Line  6  minus  Line  7 _ 

Intangitjie  assets 

Investments  and  advances  plus  (minus)  undistributed  earnings 
(losses)  of  affiiiates  under  equ^  accounting. 

All  other  long-term  assets  such  as  nonoperating  property  (net 
of  depreciation),  long-temi  notes  and  accounts  receivable, 
receivables  from  affiliates,  deferred  income  tax  6ebns.  and 
other  deferred  debits. 


Line  5  plus  lines  8  through  1 1 


UABILmES: 


Accounts  Payable  

Notes  Payat)le 

Taxes  Payatte  

Cunent  Portion  of  Long-Term 
Debt. 

Other  Current  LiabiMies  

Total  Current  Liatxiities  


Accounts  payable  wrttiin  one  year . 

Notes  payable  wrthin  one  year 

All  taxes  payat)te  within  one  year 

Long-term  debt  that  is  due  within  orte  year 


All  other  liatulities  due  vwthin  one  year  not  included  above 
Sum  of  lines  13  through  17 
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Line 
No. 

19 

20 

21  

22 

23 

24 

25 

26  


Item 
Long-Term  DeW 

Other  Long-Term  Liat>ilities 

TOTAL  UABILITIES 

Retained  Earnings  (If  Corpora- 
tion). 

Ottier  Equity  Capital  (If  Cor- 
poration). 

Proprietary  or  Partnership  Cap- 
ital (If  not  a  corporation). 

TOTAL  OWNERS-EQUITY  OR 
CAPITAL 

TOTAL  LIABILITIES  AND  EQ- 
UITY. 
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SCHEDULE  100.— BALANCE  SHEET— Continued 


Instructions 


All  debt  (^  after  one  year.  Include  all  types  of  bonds,  nrx>rt- 
gages,  notes,  etc.  outstanding,  with  more  than  one  year  of 
paymerits  remaining. 

Includes  deferred  tax  credits  and  any  other  deferred  credits  or 
Uabilitiet  of  more  ttian  one  year  duration. 


Sum  of  Lines  18  through  20 


Include  aw>ropriated  and  unappropriated  retained  earnings 

Include  ccmmon  and  preferred  capital  stock  plus  additional 
paid-in  capital.  (Subtract  treasury  stock.). 

Investnr>etjts  of  a  sole  proprietor  or  partners  in  an  unincor- 
porated entity. 


Sum  of  lir  bs  22  and  23  (if  a  corporation).  Othenwise,  line  24  ... 


Line  21  pi  js  Line  25 


Sc  fCDULE  200.— Income  Statement 


Line 
No. 

I  

2 

3 

4  

5 

6 

7 

8 

9 

10 

II  

12 

13 

14 

15 

16 

17 

18 

19  ..... 


Item 

Freight  Revenue — Intercity  Common 
Carrier. 

Freight  Revenue — Intercity  Contract 
Carrier. 

Freight  Revenue — Local  Cartage  

Private  Carnage  and  CIH  Revenue  ... 

Househokj  Goods  Carrier  Operating 
Revenue. 

All  other  operating  revenue 

TOTAL  OPERATING  REVENUE  

Nonhousehokj  Goods.Camer  Operat- 
ing Expenses.  (See  Schedule  300). 

Household  Goods  Carrier  Operating 
Expenses,  (See  Schedule  300-HG). 


TOTAL  OPERATING  EXPENSES 

NET  CARRIER  OPERATING  IN- 
COME. 

Total  Other  Revenue 

Interest  Expense  

Total  Other  Expenses .:... 

Ordinary  Income  (Loss)  Before  Taxes 

Total  Provision  for  Income  Tax 

Ordinary  Income  (Loss)  After  Taxes  .. 

Affiliate  Earnings  (Losses)  and  Equity 
in  Undistributed  Earnings  (Losses) 
of  Affiliates. 

Gain  (Loss)  on  Discontinued  Seg- 
ments. 


An 


M 


All 


All 


All 


Balance  dose  of 
year 


Balance  start  of 
year 


Instnjctions 


jeneral  freight  revenue  derived  from  common  carnage  of  freight  on  an 
ii  tercity  basis.  Exclude  any  contract  caniage,  househokl  goods,  or  local 
t  afTic  revenue. 

{general  freight  revenue  derived  from  contract  carriage  of  freight  on  an 
intercity  basis.  Exclude  any  common  carriage,  household  goods,  or  local 
t  affic  revenue. 

ocal  freight  revenue 

xivate  carriage  and  compensated  intercorporate  haulage  revenue,  t)oth 
ii  iterstate  and  intrastate.  Also  include  revenue  generated  from  leasing 
V  shicles  to  private  carriers.  -    . 

revenue  derived  from  intercity  comnDon  and  contract  carriage  of  house- 
!■  okJ  goods,  excluding  those  revenues  derived  from  noncarrier  activities 
s  jch  as  Packing  and  Warehousing. 
Inc  ixJe  any  other  operating  revenue  not  shown  above 


Sui  1  of  Lines  1  through  Line  6 


operating  expenses  related  to  operations  other  than  those  associated 
w  ith  the  movement  of  househokj  goods.  THIS  SHOULD  BE  THE  SAME 
fi  S  THE  FIGURE  ON  LINE  14  OF  SCHEDULE  300. 

jperating  expenses  associated  with  the  movement  of  househokl  goods, 
ek(cludi.ng  expenses  derived  from  D.C.  noncarrier  activities  such  as  Pack- 
irtg  and  Warehousing.  THIS  SHOULD  BE  THE  SAME  AS  THE  FIGURE 
C  N  LINE  12  OF  SCHEDULE  300-HG. 


Lin  I  8  plus  Line  9 


Lin!  7  minus  Line  10 


Ail  revenue  from  noncarrier  operations,  including  household  goods  packing 

and  warehousing  revenue. 

Interest  and  amortization  of  debt  discount  expense  and  premium 

All  expenses  from  noncarrier  operations  (other  than  interest  expense),  in- 

c  uding  househokj  goods  packing  and  warehousing  expense. 

Lin  IS  11  and  12,  minus  Lines  13  and  14 

All  >aid  and  deferred  income  taxes,  and  any  investment  tax  credits 

Lin  1 15  minus  Line  16 

Eanings  (losses)  applnable  to  minority  stockhoWers  orsubskJiaries  and 

e  ifuity  in  undistributed  earnings  (tosses)  of  affiliates. 


Results 
r  >sal 


of  operations  of  discontinued  segments  and  gain  or  loss  from  rfis- 
of  discontinued  segments. 


Amount  for  cur- 
rent year 
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Schedule  200.— 4ncome  Statememt— Continued 


Line 
No. 


20 

21 

22 


fi6fn 


Extraordinary  Income  (Loss)  (Net  of 
Taxes). 

Cunulative  Effect  of  Changes  in  Ac- 
counting Principles. 


NET  INCOME  (LOSS) 


Instructions 


Any  after-tax  extraordinary  income  or  losses 


Changes  in  aoooundng  prinoiptes.  inckxing  those  resulting  from  GAAP  and 
the  Financial  Acoounling  Principtes  Board.  Commission  approval  is  re- 
quired. 

Lines  17  through  21  _   _ 


Amount  tor  cur- 
rent year 


SCHEDULE  300.-SUPPLEMENTAL  OPERATING  EXPENSE  SCHEOULE-NONHOUSEHOLD  GOODS  OPERATIONS 

(Carrier  Operations  Only] 


Line 
No. 


1 
2 


Item 


Drivers  &  Helpers  Wages  „ 

All  Wages  &  Misc.  Pakl  Time  Off- 
Others. 
Total  Fringe  Benefits _ 


6 

7 


9  .. 

10 

11 
12 

13 


14 


lnstnx:tions 


All  wages  for  drivers  and  helpers _ 

All  wages  and  salaries  (inchjdmg  miscellaneous  time  off)  foriiM'^'cii^ 

other  than  drivers  &  helpers. 
Include  Federal,  state,  and  tocal  payrod  taxes,  wori^ers'  conpensation 

group  insurance,  penswn  and  retirement  plans,  and  other  fringe  benefits." 


TOTAL   SALARIES,   WAGES,   AND 
FRINGE  BENEFITS. 


Fuel,  Oil,  &  Lubricants 


Maintenance  Expense  ...„ 

Other  Operating  Supplies  &  Ex- 
penses. 

Total  Operating  Taxes  &  Lk»nses 
(Excluding  Payroll  Taxes). 

Total  Irtsurance  Expertse  


Total  Depreciation  &  Amortization  Ex- 
pense.  . 

Equipment  Rental „ 

Purchased  Transportation  ..„ 

Ott)er  Operating  Expense  


Sum  of  tines  1  through  3 


Cost  of  fuel,  oil,  and  k*ricants  for  motor  vehicles,  excluding  taxes  for  fuel 
which  should  be  included  on  Une  9. 

Vehk:le  maintenance  by  separate  ver>dors  

Vehk:le  parts,  tires,  tubes,  and  other  operating  supplies  and  expenses  riot 
Included  above. 

Lrcensing  &  registration  fees,  and  all  other  Federal,  state,  and  k)cal  operat- 
ing taxes.  (mchJde  fuel  taxes.  Exclude  any  taxes  included  in  fnnge  bene- 
fits). 

Liability  &  property  damage,  cargo  toss  &  damage,  and  all  other  insurance 
costs.  (Exclude  any  insurance  costs  included  in  fnnge  benefits). 

All  depreciation  and  amortization  expense  ol  revenue  equipment  buiWings 
and  improvements,  and  all  other  property. 

Vehicle  rents  without  drivers _ 

Vehcle  rerts  with  drivers,  and  all  other  purchased  transportation  "(ie! 
motor  earner,  railroads,  air,  water,  etc.). 

All  other  operating  expenses  not  included  above  


TOTAL  OPERATING  EXPENSE 


Sum  of  lines  4  through  13.  THIS  FIGURE  SHOULD  BE  THE  SAME  AS 
THE  FIGURE  ON  LINE  8  OF  SCHEDULE  200. 


Amount  for  cur- 
rent year 


Compensation  of  Drivers  &  Helpers  &  Owner-Operators— Nonhousehold  Goods  Operations 


Line 
No. 


1 
2 

3 
4 
5 
6 

7 


Classification  of  employees 


Drivers  &  Helpers-<.lne  Haul— Mileage  Basis 

Drivers  4  Helpers--Line  Haul— Other  Basis 

Drivers  &  Helpers— Ptekup  &  Delivery __ _^. 

Cargo  Handlers  _„ 

Owner-Operator  Drivers— Line  Hau^-Mileage  Basis 
Owner-Operator  Drivers— Line  Haul— Other  Basis  .... 
Owner-Operator  Drivers— Pickup  &  Delivery 


Average  No.  of 
employees 


•  Enter  total  mites  driven  rather  than  hours  earned. 


Total  Hours 


Earned 


n 


n 


Worited 


XXX 


XXX 


Total  compensa- 
tion paid 


Sctiedule  300-HG.— Supplemental  Operating  Expense  Schedule— Household  Goods  Operations 

[Carrier  Operations  Only] 


Line 
No. 


1 
2 


ttem 


Drivers  &  Helpers  Wages  ... 
AN  Other  Salaries  &  Wages 


lnstructior« 


All  wages  for  drivers  and  helpers 

AH  wages  and  salaries  for  individuals  other  than  drivers  and  helpers  arid 
corrwrassion  agents. 


Amount  tor  cur- 
rent year 
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tine 
Na 


3. 

4  . 

5. 

6. 
7. 
6. 

9. 
10 

11 


12 


Line 
No. 


1 
2 
3 
4 
5 
6 


Line 
No. 


1 


2 

3  ..-. 


Item 


Total  Fringe  Benefits -.... 

Commission  Agent  Fees „.. 

TOTAL   SALARIES.    WAGES,    AND 
FRINGE  BENEFITS. 

Fuel,  Oil,  &  Lulxicants  

Taxes  on  Fuel,  Oil,  &  Lutyicants 

Total  Insurance  Expense „.... 


Total  Depreciation  &  Amortization  Ex- 
pense. 

Purchased  Transportation  &  Equip- 
ment Rents. 

Other  Operating  Supplies  &  Ex- 
penses. 


TOTAL  OPERATING  EXPENSE 


TING  Expense  Schedule— Household  Goods  Operations— Continued 

[Carrier  Operations  Only] 


Instructions 


Indude  Federal,  state,  and  local  payroll  taxes,  workers'  compensation, 

droup  insurance,  pension  and  retirement  plans,  and  other  fringe  benefits. 

BoMdng  commissions  which  are  paid  to  agents 


Suin  of  lines  1  through  4 


Cott 


All 


AH 


of  fuel,  oil,  and  lubricants  for  motor  vehicles,  excluding  taxes 

Federal,  state,  and  local  taxes  on  fuels,  oils,  and  lubricants 

Pre  miums  for  liability  &  property  damage,  cargo  loss  &  damage,  and  all 
( Iher  insurance  costs.  (Exclude  any  insurance  costs  included  in  fringe 
t  enefits). 

depreciation  and  amortization  expense  of  revenue  equipment  buildings 
I  nd  Improvements,  and  all  other  property. 

Inc  ude  vehicie  rents  with  and  without  drivers,  and  all  other  purchased 
I  ansportation  (i.e.,  owner-operators,  agents,  motor  carrier,  railroads,  air, 
« ater,  etc.)  Exclude  commission  agent  fees  (irx^luded  in  line  4). 

Inc  ude  maintenance  costs,  office  supplies,  tariffs,  advertising,  commissions 
I  nd  fees  (other  than  commission  agent  fees),  other  general  expenses,  li- 
c  snsing  &  registration  fees,  and  all  other  Federal,  state,  and  local  operat- 
i  ig  taxes,  building  and  office  equipment  rents,  and  gains  or  losses  on 
( isposal  of  operating  assets.  (Exclude  fuel  taxes  and  any  taxes  included 
« I  fringe  benefits),  vehicle  parts,  tires,  tubes,  communications  and  utilities 
expense,  and  other  operating  supplies  and  expenses  not  included  above. 


Su  n  of  Hnes  5  through  U.  THIS  FIGURE  SHOULD  BE  THE  SAME  AS 
"'  HE  FIGURE  ON  UNE  9  OF  SCHEDULE  200. 


COMPENSATION  OF  DRIVERS  AND  h  ELPERS  &  OWNER-OPERATORS— HOUSEHOLD  GOOOS  OPERATIONS 


Classification  of  employees 


Intercity  Drivers 

Intercity  Helpers 

Drivers  &  Helpers— Local  Moving  Only  . 

Drayage  Labor 

Packers  Wages  „ 

Warehouse  Latx>r  &  Handling 


Item 


Total  Intercity  Miles  Operated- 
Owned  Vehicles  in  Intercity  Service. 

Total  Intercity  Miles  Operated— Vehi- 
cles Rented  With  Drivers  in  Inter- 
city Servk:e. 

Total  Intercity  Miles  Operated— Vehi- 
cles Rented  Without  Drivers  in 
Intercity  Servk:e. 


TOTAL     MILES     OPERATED      IN 
INTERCITY  SERVICE. 


Miles— Rail,  Water,  and  Air  Services 


TOTAL  MILES  OPERATED-HIGH- 
WAY AND  INTERMODAL  SERV- 
ICE. 


TOal 


Amount  for  cur- 
rent year 


Average  No.  of 
employees 


Total  hours 


Earned 


Wori(ed 


Total  compensa- 
tion pakl 


-  SCHEDULE  400.— OPEF  AT1N(3  STATISTICS  (NONHOUSEHOLD  GOODS  CARRIERS) 


Instructions 


Th  I  total  number  of  rnies  operated  during  the  year  by  owned  vehk:les  in 

i  itercity  (nonlocal)  service.  (Use  estimates  if  actual  figures  can  not  be 

( eveloped). 
Th  I  total  number  of  miles  operated  during  the  year  by  vehtoles  rented  with 

( rivers  in  intercity  (nonlocal)  servne.  (Use  estimates  if  actual  figures  can 

I  ot  be  developed). 
Th  I  total  number  of  miles  operated  during  the  year  by  vehKles  rented  with- 

( ut  drivers  in  intercity  (nonkx»l)  servk:e.  (Use  estimates  if  actual  figures 

( an  not  be  developed). 


Su  n  of  liries  1  through  3. 


number  of  miles  during  the  year  of  air,  water,^  and  rait  (intermodal) 
iervKes,  if  any. 


Lir )  4  phiS  line  5 


Amount  for  cur- 
rent year 


Une 
No. 


7  . 
8. 

9. 

10 

11 


Line 
No. 


1 
2 
3 

4 
5 
6 


Line 
No. 


1 
2 

3 

4 

5 
6 
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SCHEDULE  400.-OPERATING  STATISTICS  (NONHOUSEHOLD  GOODS  CARRIERS)— Continued 


Item 


Ton-Miles — Intercity  Revenue 

Freight— Motor  Carrier  Highway 
Service. 

Tor>-Miles— Intercity  Revenue 

Freight— Rail.  Water,  and  Air  Serv- 
ices. 


TOTAL  TON  MILES 


TONS  OF  REVENUE  FREIGHT 
CARRIED  IN  INTERCITY  SERV- 
ICE. 


NUMBER     OF     INTERCITY     SHIP- 
MENTS CARRIED. 


Instruction 


Total  ton-miles  of  intercity  revenue  freight  carried  during  the  year  by  motor 
can-ier  sennce,  including  owned  and  rented  vehcles. 

Total  ton-miles  of  intercity  revenue  freight  carried  during  the  year  by  air 
water,  and  rail  (intennodaO  services,  if  any. 


Line  7  phjs  line  8 


Actual  weight  of  revenue  freight  carried  in  intercity  servk«.  (Use  estimates 
if  necessary.) 


The  actual  number  of  shipments  carried  during  the  year  in  intercity  servk» 


Amount  for  cur- 
rent year 


Schedule  400-HG.— Operating  Statistics  (Household  Goods  Carriers) 


Item 


Personal  Effects  and  Property  Used  or  to  be  Used  in  a  Dwelling  (First  Proviso) 

Furniture,  Fixtures,  Equipment,  and  the  Property  of  Stores,  Offices,  Etc.  (Second  Proviso) 
Articles  of  an  Unusual  Nature  or  Value  (Objects  of  Art,  Display.  Etc.)  (Third  Proviso) 

TOTAL  (Unes  1  through  3)  ZZ.. ....'" 

Moving  Revenue— Intercity  Common  Carrier  ™Z!™!!!!!!!!!!!™™Z!!™ZI!!!."! 

Moving  Revenue — Intercity  Contract  Carrier  „ ""'""'"''*"  


Revenue 
from  inter- 
city com- 
mon & 
contract 
carriage 


Tons  ac- 
tual weight 


No.  of 
shipments 


XXX 
XXX 


Scheduled  500.— Revenue  Equipment  Owned  and  Leased 


DescriptkKi 


Trucks  Owned 
Trucks  Leased 


Tractors  Owned  . 
Tractors  Leased 

Trailers  Owned  .. 


Trailers  Leased . 


Other  Revenue 
Equipment  


Instructions 
(b) 


Trucks  actually  owned  by  carrier. 
Trucks  leased,  both  with  and  without 

drivers. 
Tractors  actually  owned  t>y  carrier. 
Tractors  leased,  both  with  and  without 

drivers. 
Long  and  short  van  trailers  and  semis, 

including  refers,  tankers,  etc.,  actually 

owned  by  carrier. 
Long  and  short  van  trailers  arxj  semis, 

including  refers,  tankers,  etc.,  leased 

k)y  carrier. 
All  other  revenue  equipment  used  in  car- 
rier operations. 


No.  units  at 

start  of  year 

(c) 


No.  units  ac- 
quired during 

year 

(d) 


Instructions  tor  Columns: 

Column  (c):  List  the  number  of  each  type  of  unit  owned  or  leased  at  the  beginning  of  the  year. 

Cokjmn  (d):  Ust  the  number  ot  each  type  of  unit  acquired  by  ownership  or  lease  during  the  year 

Crtumn  e):  List  the  number  of  each  type  of  unit  retired  or  disposed  of  by  ownership  or  lease  during  the  year 

column  (f):  Ijst  the  number  of  each  type  of  unit  owned  or  leased  at  the  end  of  the  year 


No.  units  re- 
tired/disposed 
of  during  year 
(e) 


No  Units  at 
ctoseof  year 

(f) 


Sdwdule  600— Type  of  Carrier 

This  schedule  will  be  used  to  classify 
motor  carriers. 

Indicate  in  (1)  below  which  type  of  carriage 
(general  height,  household  goods,  or  sjjecific 
conuDodities]  makes  up  the  majority  of  your 
revenues 

If  you  are  a  specific  commodity  carrier, 
indicate  which  type  in  (2)  below. 


Ail  commodities  not  classified  as 
household  goods  or  specific  commodities 
should  be  considered  as  general  freight. 

(1)  Commodity  Revenue  Group 
(    I  General  Freight 
(    ]  Household  Goods 

[    I  Specific  Commodities— Check  box  in  (2) 
below 


(2)  Other  Specific  Commodities 

(X)  Major  Commodities  that  Apply 

I  J  Heavy  Equipment 

I  1  Liquid  Petroleum  Products 

1  1  Refrigerated  Liquid  Products 

I  1  Refrigerated  Solid  Products 

I  )  Dump  Truclung 

I  ]  Agricultural  Commodities 

[  ]  Motor  Vehicles 
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I  I  Annored  Tnick  Service 

(  I  Building  Material 

I  I  Ftlm  Associated  Commodities 

j  I  Forest  Products 

i  j  Mine  Ore  Not  Including  Coal 

j  I  Retail  Store  Delivery  Service 

I  I  Explosives  or  Dangerous  Material 

I  I  Other  (Specify) 

jFK  Doc.  94-26783  Filed  10-27-94;  8:45  ami 

BNXMQCOOE  7038-01-P 


[Financ*  Docket  No.  32579]  ^ 

Canadian  Pacific  Limited,  Canadian 
Pacific  (U.S.)  Holdings,  Inc.,  Soo  Line 
Corporation  and  Soo  Line  Railroad 
Company — Control— Davenport,  Rock 
Island  and  North  Weatam  Railway 
Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACnOM:  Notice  of  decision  accepting 

applicetion  for  consideration. 

SUMMARY:  The  Commission  accepts  for 
consideration  the  application  Hied 
September  30, 1994,  by  Canadian 
Pacific  Limited,  Canadian  Pacific  (U.S.) 
Holdings  Inc.,  Soo  Line  Corporation, 
and  Soo  Line  Railroad  Company  (Soo) 
(collectively,  applicants).  Soo  and 
Burlington  Northern  Railroad  Company 
(BN)  own  the  Davenport,  Rock  Island 
and  North  Western  Railway  Company 
(DRl)  jointly.  Soo  seeks  to  acquire  sole 
control  of  DRI  as  a  prelude  to  merging 
DRI  into  Soo.  DRI  lines  east  of  the 
Mississippi  River  will  be  transferred  to 
BN.  and  lines  west  of  the  Mississippi 
River  (and  BN's  ownership  interest  in  a 
joint  BN/Soo  line)  will  be  transferred  to 
Soo.  Soo's  East  Moline-Albany  line  (east 
of  the  Mississippi  River)  will  also  be 
transferred  to  BN.  DRI  will  cease  to 
exist.  Under  49  CFR  part  1180.  the 
Commission  fmds  this  to  be  a  minor 
transaction. 

DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  November  28, 
1994  and  concurrently  served  on 
applicants'  representatives,  the  United 
States  Secretary  of  Transportation 
(Secretary  of  Transportation),  and  the 
Attorney  General  of  the  United  States 
(Attorney  General).  Comments  from  the 
Secretary  of  Transportation  and  the 
Attorney  General  must  be  filed  by 
December  12, 1994.  The'  Commission 


■  Embraces  Butiington  Northern  Hailroad 
Company— Acquisition— Certain  Lines  of 
Pavettport,  Bock  Island  and  North  Western  Baitway 
Company.  Finance  Docket  No.  32579  (Sub-No.  1); 
Burlington  Northern  Bailroad  Company- 
Acquisition — Certain  Lines  of  Soo  Line  Railrttad 
Company.  Finance  Docket  No.  32S79  (Sub  Na  2): 
and.  Soo  Line  Bailroad  Company — Acquisition—  , 
Certain  Lines  ofBuHington  No/tAani  Bailroad 
I'.iHnpony.  Finance Oockot  Na  32579 (Sub-Na  3). 


williMue  a  service  list  shortly 
the:  iafler.  Comments  must  be  served  on 
aH   arties  of  record  within  10  days  of 
the  ssuance  of  the  service  list  and 
confirmed  by  certificate  of  service  filed 
witl  1  the  Commission  indicating  that  all 
des  ;nated  individuals  and 
org)  nizations  on  the  service  list  have 
beei  I  properly  served.  Applicants'  reply 
is  d  te  by  December  27, 1994. 
AOO  JESSES:  Send  original  and  10  copies 
of  a  1  documents  to:  Office  of  the 
Sea  etary.  Case  Control  Branch,  Attn: 
Fini  nee  Docket  No.  32579,  Interstate 
Con  imerce  Commission,  1201 
Con  stitution  Avenue  NW.,  Washington, 
DC   0423.  In  addition,  concurrently 
seni  one  copy  of  all  documents  to  the 
Seci  etary  of  Transportation,  the 
Att(  mey  General,  and  to  applicants' 
repi  Mentatives:  (1)  Docket  Clerk.  Office 
of  C  lief  Counsel.  Federal  Railroad 
Adi  linistration.  Room  8201,  400 
Sev  (nth  Street  SW.,  Washington,  DC 
205^0;  (2)  Attorney  General  of  the 
United  States,  United  States  Department 
of  Ji  istice,  10th  St.  &  Constitution 
Ave  nue  NW..  Washington,  DC  20530; 
(3)  I  4ichael  E.  Roper,  Burlington 
Not  hem  Railroad  Company,  3800 
Con  [inental  Plaza,  777  Main  Street,  Fort 
Woi  th,  TX  76102;  (4)  Barry  McGrath. 
Soo  Line  Railroad  Company,  105  South 
Fift  I  Street,  P.O.  Box  530,  Minneapolis, 
MN^55440;  and  (5)  William  C.  Sippel, 
Oppenheimer  Wolff  &  Donnelly,  Two 
Pruiiential  Plaza.  45th  floor,  180  North 
Ste^on  Avenue,  Chicago,  IL  60601. 
FORiFURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  927-5660. 
[TDp  for  hearing  impaired:  (202)  927- 
572  [.) 

SUP  »LEMENTARY  INFORMATION: 
Apjlicants  seek  Commission  approval 
unc  er  49  U.S.C  11343,  et  seq.,  for  (1) 
BN  0  transfer  to  DRI  all  of  BN's  shares 
of  E  RI  stock  (and  the  resulting  full 
con  rol  by  Soo  of  DRI)  (Finance  Docket 
No.  32579);  (2)  DRI  to  convey  to  BN  its 
Da\  Bnport,  lA-East  Moline,  IL  line 
beti  ^een  DRI  mileposts  36.65  at  East 
Wy  ( Switch  in  Davenport  and  45.55  at 
Eas  Moline  (Finance  Docket  No.  32579 
(Su  >-No.  1)1;  (3)  Soo  to  convey  to  BN  its 
Eas  Moline-Albany.  IL  line  between  CP 
mil  iposts  52.00  and  26.60  (Finance 
Do(  ket  No.  32579  (Sub-No.  2)];  and  (4) 
BN  to  convey  to  Soo  BN's  one-half 
ow  lership  interest  in  the  joint  BN/Soo 
ma  n  line  between  CP  mileposts  157.70 
anc  158.42  at  Clinton,  lA  (Finance 
Do<  ket  No.  32579  (Sub-No.  3)|. 

Tnree  related  notices  of  exemption 
involving  the  grant  back  of  trackage 
rig!  ts  between  BN  and  Soo  and  the 
mei  ger  of  DRI  into  Soo  were  also 


coocurrently  filed  witblhis 
application.^ 

Soo,  a  class  I  railroad,  operates 
approximately  5,230  route  miles  in  11 
states.  Soo  is  wholly  owned  by  Soo  Line 
Coiporation  (SLC),  a  noncarrier  holding 
company.  SLC  is  wholly  owned  by 
Canadian  Pacific  (U.S.)  Holdings  Inc. 
(Holdings),  a  noncarrier  holding 
company.  Holdings  is  in  turn  wholly 
ovmed  by  Canadian  Pacific  Limited 
(CP),  d/b/a  CP  Rail  System,  which  owns 
and  operates  approximately  17,650 
miles  of  rail  in  Canada  and  the  United 
States.  CP  and  Holdings  also  control  the 
Delaware  &  Hudson  Railway  Company 
d/b/a  CP  Rail  System,  which  operates  in 
the  northeastern  United  States  and  has 
no  involvement  in  the  proposed 
transactions. 

BN.  also  ■  class  I  railroad,  operates 
more  than  25.000  route  miles  in  26 
states.  BN  is  wholly  owned  by 
Burlington  Northern.  Inc. 

BN  and  Soo  jointly  own  DRI,'  a  class 
III  switching  and  terminal  railroad 
which  owns  and  operates  approximately 
45  route  miles  between  Clinton,  lA  and 
East  Moline,  IL,  via  Davenport,  lA 
(known  as  the  Quad  Cities  area). 

The  transactions  described  in  this 
application  will  be  consummated  with 
internally  generated  funds  and  do  not 
involve  the  issuance  of  any  new 
securities. 

BN  and  Soo  expect  to  benefit  from 
administrative  cost  savings  associated 
with  eliminating  DRI  as  a  separate 
entity.  Applicants  aver  that  the 
allocation  of  DRI's  lines  between  BN 
and  Soo  reflect,  in  part,  their 
operational  patterns  in  the  Quad  Cities 
area.  They  have  concluded  that  it  would 
be  more  efficient  for  each  carrier  to 


'(1)  Burlington  Northern  Bailroad  Coinpot(y- — 
Trackage  Bights  Exemptiorh—Soo  Line  Bailroad 
Company.  Kinaniw  Docket  No.  32579  (Sub-No.  4!. 
wherein  Soo  is  granting  BN  non-exclusive  local 
trackage  rights  between  CP  milepost  1 57.70  at 
Clinton.  IL  and  OKI  mllepott  36.65  at  Oiivenport.  (L, 
a  distance  of  35.8  miles. 

(2)  Soo  Line  Bailroad  Comparw— Trackage  Bights 
Exemption — Burlington  Northern  Bailroad 
Company.  Finance  Docket  No.  32579  (Sub-No.  5). 
wherein  BN  U  granting  Soo  non-exclusive  local 
trackage  rights:  (1 )  between  ORl  mil«po$t  3665  ai 
Davenport,  IL  and  Cf  milepoo  26.60  at  Albany.  Il„ 
a  diktanca  of  34  miles:  (2)  between  [)KJ  milepost 
45.06  at  £a«t  Molina.  IL  and  BN  milepo.si  244.42  a! 
Silvis.  IL.  a  di«t»nc8  of  1.3  miles;  and 

(3)  Soo  Line  Bailroad  Company — Merger 
Exemption— Davenport.  Bock  Island  and  North 
Western  Bailtmy  Company.  Finance  Docket  No. 
32579  (Sub-No.  6).  wherein  Soo  will  merge  DRI  Into 
Soo. 

'  BN  and  Sen  each  own  14.997  shares  of  DRI 
common  mocL  Three  current  or  former  BN 
employees  and  three  currvnt  or  fctrmer  Soo 
employees  each  own  one  share  of  DRI  .«ock.  Thus. 
BN  and  Soo  each  own  and  control  15.000  sham  of 
DRI  stock.  BN  has  agreed  to  arrange  for  the  sate  to 
DRI  of  til*  thi«e  charw  of  DRI  common  stock  owned 
by  curr»>nt  and  formnr  BN  employoes. 
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handle  its  own  traffic  on  the  DRI  lines 
with  a  contractual  allocation  of  the  cost 
of  maintenance  of  the  lines.  Transfer  of 
the  DRI  lines,  they  say,  will  permit  the 
efficient  consoUdation  of  former  DRI 
switching  operations  with  the  existing 
operations  of  BN  and  Soo  in  the  area. 

With  the  elimination  of  DRI,  Soo  and 
BN  plan  to  establish  a  direct  interchange 
in  the  Quad  Cities  area.  Industries 
currently  switched  by  DRI  for  BN  or  Soo 
will  now  be  served  directly  by  those 
carriers.  Applicants  note  that  no  shipper 
or  industry  will  lose  rail  service  or 
experience  any  reduction  in  rail 
transportation  options  as  a  result  of 
these  transactions,  and  shippers  on  the 
East  Moline-Albany  line  currently 
served  by  one  railroad  will  be  served  by 
two  railroads.  Applicants  anticipate  no 
discontinuances  or  abandonments  in 
connection  with  or  as  a  result  of  the 
proposed  transactions. 

Applicants  contend  that  the 
transactions  will  not  adversely  impact 
BN  or  Soo  employees;  however,  DRI's 
current  25-man  workforce  will  be 
abolished  before  or  upon  consummation 
of  the  proposed  transactions.  On  July 
20, 1994,  DRI  offered  a  voluntary 
severance  package  to  employees  with  10 
or  more  years  of  service.  Management 
employees  received  a  separate  severance 
package.  Applicants  recognize  that,  for 
each  transaction  for  which  approval  is 
sought,  the  appropriate  level  of  labor 
protection  is  that  set  forth  in  New  York 
Dock  Ry. — Control— Brooklyn  Eastern 
Dist.,  360  I.C.C.  60  (1979),  as  clarified  in 
Wilmington  Term.  RR,  Inc. — Pur.  &■ 
Lease— CSX  Transp.,  Inc..  6  I.C.C.2d  799 
(1990),  modified,  7 1.C.C.2d  60  (1990), 
aff'd  sub  nom.  Railway  Labor 
Executives'  Ass'n  v.  ICC,  930  F.2d  511 
(6th  Cir.  1991). 

Under  49  CFR  1180.4(b)(2)(iv),  we 
must  determine  whether  a  proposed 
transaction  is  major,  significant,  minor 
or  exempt.  The  proposal  here  does  not 
involve  the  control  or  merger  of  two  or 
more  class  I  railroads  and  has  no 
regional  or  national  significance. 

A  review  of  the  expected  result  of  the 
transactions  subject  to  this  application, 
and  the  related  exemptions,  confirms 
the  minor  nature  of  these  transactions. 
Upon  consummation  BN  will  own  and 
operate  DRI's  rail  line  between 
Davenport,  lA  and  East  Mofine,  IL,  over 
which  BN  and  Soo  already  operate  and 
over  which  Soo  will  continue  to  operate 
pursuant  to  BN's  grant  back  of  trackage 
rights.  BN  will  own  and  operate  Soo's 
rail  line  between  East  Moline  and 
Albany,  IL,  over  which  Soo  will  also 
continue  to  operate  pursuant  to  BN's 
grant  back  of  trackage  rights.  Soo  will 
own  and  operate  the  joint  BN/Soo  line 
at  Clinton,  lA  and  the  DRI  line  between 


Davenport  and  Qinton.  Soo  and  BN 
already  operate  over  both  lines,  and  BN 
will  continue  to  operate  over  both  lines 
pursuant  to  Soo's  grant  back  of  trackage 
rights. 

It  does  not  appear  that  the 
transactions  contemplated  by  applicants 
will  have  any  anticompetitive  effects  or 
will  result  in  a  major  market  extension 
for  any  applicant. 

Accordingly,  we  find  the  proposal  a 
minor  transaction  as  defined  in  49  CFR 
1180.2(c).  See  RR.  Consolidation 
Proced.  of  Significant  Transactions,  9 
I.C.C.2d  1198  (1993).  Because  the 
application  complies  with  our 
regulations  concerning  minor 
transactions,  we  are  accepting  it  for 
consideration. 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  copies 
may  be  obtained  upon  request  from 
applicants'  representatives  named 
above. 

Any  interested  person  or  government 
entity  may  participate  in  this 
proceeding  by  submitting  written 
comments.  Ajiy  person  or  entity  filing 
timely  written  comments  shall  be 
considered  a  party  of  record  if  the 
person's  comments  so  request.  In  this 
event,  no  petition  for  leave  to  intervene 
need  be  filed. 

Consistent  with  49  CFR 
1180.4(d)(l)(iii),  wrritten  comments  must 
contain: 

(a)  the  docket  number  and  title  of  the 
proceeding; 

(b)  the  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made; 

(c)  the  commenting  party's  position, 
i.e.,  whether  it  supports  or  opposes  the 
proposed  transaction; 

(a)  a  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  on  the  proposal; 

(e)  if  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  this 
request — ^the  request  must  indicate  the 
disputed  material  facts  that  can  only  be 
resolved  at  a  hearing;  and 

(f)  a  list  of  all  information  sought  to 
be  discovered  from  applicant  carriers. 

Because  we  have  determined  that  this 
proposal  constitutes  a  minor 
transaction,  no  responsive  applications 
will  be  permitted.  The  time  limits  for 
processing  minor  transactions  are  set 
forth  at  49  U.S.C.  11345(d). 

Discovery  may  begin  immediately.  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 


This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  This  appUcation  is  accepted  for 
consideration  as  a  minor  transaction 
under  49  CFR  1180.2(c). 

2.  The  parties  shall  comply  with  all 
provisions  stated  above. 

Decided:  October  21, 1994. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons,  Morgan  and  Owen.  Vice  Chairman 
Phillips  recused  herself  in  this  proceeding. 
Vernon  A.  Wiliiams. 
Acting  Secretary. 

(PR  Doc.  94-26864  Filed  10-27-94:  8:45  ami 
BILUNG  CODE  703S-01-P 


[Finance  Docket  No.  32594] 

Pioneer  Railcorp — Continuance  in 
Control  Exemption— Vandalia  Railroad 
Company 

Pioneer  Railcorp  (Pioneer),  a 
noncarrier  holding  company,  has  filed  a 
notice  of  exemption  to  acquire  control, 
through  stock  purchase,  of  Vandalia 
Railroad  Company,  a  class  III  rail  carrier 
that  leases  and  operates  a  former  Illinois 
Central  Gulf  Railroad  line,  between 
milepost  689.83  and  milepost  692.54.  a 
distance  of  2.71  miles,  in  Vandalia. 
Fayette  Coujity,  IL. 

Pioneer  owns  and  controls  six  other 
noncormecting  class  III  rail  carriers: 
West  Jersey  Railroad  Co.,  operating  in 
New  Jersey;  Fort  Smith  Railroad  Co.. 
operating  in  Arkansas:  Alabama 
Railroad  Co.,  operating  in  Alabama; 
Mississippi  Central  Railroad  Co. 
(formerly  Natchez  Trace  Railroad), 
operating  in  Mississippi  and  Tennt^see; 
Alabama  &  Florida  Railway  Co., 
operating  in  Alabama;  and  Decatur 
Junction  Railway  Co.,  operating  in 
Illinois.' 

Pioneer  states  that:  (1)  the  properties 
operated  by  these  carriers  do  not 
connect  each  other;  (2)  the  continuance 
in  control  is  not  a  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  other  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 


'  Pioneer's  control  of  these  carriers  was  !t<<! 
subject  of  a  notice  of  exemption  in  Pioneei 
Bailcorp. — Continuance  in  Control  Exemption — 
Decatur  Terminal  Bailway  Co.,  Finance  Uinr-I  No. 
32367  (ICC  served  Oct.  18,  1993).  (That  ciet  i.inn 
incorrectly  referred  to  Decatur  Junction  Rii,;^.  y  Co. 
as  Decatur  Terminal  RailwRv  Co.) 


As  a  condition  to  use  o£this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  LCC  60  (1979). 

Petitions  to  revoke  the  exempticm 
under  49  U.S.C.  lQ505(d)  may  be  filed 
.  at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Donald  G.  Avery,  Slover  &  Loftus,  1224 
Seventeenth  Street  NW.,  Washington, 
DC  20036. 

Decided:  October  21. 1994. 
By  the  Commission,  David  M.  Konschnik, 
Director,  OfQce  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

IKR  Doc  94-26780  Filed  10-27-94;  8:45  am] 

BILUNQ  CODE  703»-ei-P 

[Ek  Part*  Na  388  (SuM4o.  330 
Intrastate  Rail  Rate  Authority— Virginia 

AGENCY:  Interstate  Commerce 
Commission.  ^ 

ACTION:  Notice  of  provisional 
recertification.    - 

SUMMARY:  The  State  of  Virginia  has  filed 
an  application  for  recertification.  The 
Commission,  under  State  Intrastate  Rail 
Rate  Authority.  5  I.CC.Zd  680. 685 
(1989).  provisionally  recertifies  the  State 
of  Virginia  to  regulate  intrastate  rail 
rates,  classifications,  rules,  and 
practices.  After  its  review,  the 
Commission  «vill  issue  a  recertification 
decision  or  take  other  appropriate 
action. 

DATES:  This  provisional  recertification 
will  be  effective  on  October  28. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Sehrt-Green,  (202)  927-5269  or 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)  927-5721). 

Decided:  October  21,  1994. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc.  94-26781  Filed  10-27-^4,  8:45  ami 

BIUMQ  CODE  TM6-«1-» 


[Finance  Oodwt  No.  32538] 

Wheeling  Corporatiofv— Continuance  in 
Control  Exemption— Akron  Bartierton 
Cluster  Ralliwy  ComfMny 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


SUMMi  iRV:  The  Commission,  under  49 
U.S.C  10505.  exempts  from  the  prior 
appro  i^al  requirements  of  49  U.S.C. 
11343 ,  et  seq.,  the  continuance  in 
contn  1  by  Wheeling  Corporation 
(Whe(  ling)  of  Akron  Ba^terton  Cluster 
Railw  ly  Company  (ABCR).  up<Hi 
ABCH  's  becoming  a  rail  common  carrier. 
The  exemption  is  subfect  to  standard 
labor  protective  conditions.  Wheeling 
presently  controls  The  Wheeling  &  Lake 
Erie  ^ulway  Company.  ABCR  haa  filed 
a  notice  of  exemption  in  Finance  Docket 
No.  31537  to  exempt  its  purchase  and 
operajion  of  certain  rail  lines  and 
incidental  trackage  rights  of 
Consalidated  Rail  Corporation  and  its 
affiliate,  the  Akron  and  Barberton  Belt 
Railrmd  Company. 

DATES  This  exemption  will  be  effective 
on  November  27, 1994.  Petitions  to  stay 
must  be  filed  by  November  7, 1994. 
Petitions  to  reopen  must  be  filed  by 
November  17. 1994. 

AD0R8SSES:  Send  pleadings,  referring  to 
Finance  Docket  No.  32538  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Inters  ate  Commerce  Commission,  1201 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20423;  and  (2) 
Terenfce  M.  Hynes,  Sidley  ft  Austin, 
1722  !ye  Street  NW.,  Washington,  D.C. 
20006 . 

FOR  F1 IRTHER  INFORMATION  CONTACT: 
Josepk  H.  Dettmar,  (202)  927-5660. 
(TDDlfor  the  hearing  impaired:  (202) 
927-3721). 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  piOL  up  in  person  bom:  Dynamic 
Concepts.  Inc..  Room  2229,  Interstate 
Comnlerce  Commission  Building,  1201 
Constitution  Avenue  NW.,  Washington, 
D.C  i0423.  Telephone:  (202)  289^357/ 
4359.j(  Assistance  for  the  hearing 
impaired  is  available  through  TDD 
servidDS  att202)  927-5721]. 

Decided:  October  11, 1994. 

By  tpe  Commission,  Ghaiiman  McDonald, 
Vice  Ciiainnan  Phillips,  and  Commissioners 
Simmftns  and  Morgan.  Vice  Chairman 
Philli]  s  recused  herself  in  tliis  proceeding. 

Vemo  1  A.  Williams. 

Aclirn  Secretary. 

IFR  O  c.  94-26779  Filed  10-27-94;  8:45  ami 

BILUNC  CODE  7Q3S-01-9 


DEP/  RTMEMT  OF  JUSTICE 

Notio » of  lUMlging  of  Consent  Decree 
Pursi  lant  to  the  Cieen  Air  Act 

In )  Qcordanca  with  Section  113(g)  of 
the  C  ean  Air  Act.  42  U.S.C  7413(g). 
notici  is  hereby  given  that  on  October 


5, 1994,  two  proposed  consent  decrees 
in  United  States  v.  Pacific  Mechanical 
Insulators  Inc.  Civil  ActicMi  No.  94- 
0443-N-HLR  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Idaha  The  complaint,  filed 
on  October  4, 1994,  alleges  that 
defendants  Pacific  Medianical 
Insulators,  Inc.,  Pacific  Technologies. 
Inc.,  Olshan  Asbestos  Removal  Corp. 
("Olshan"),  and  Potlatch  Corporation 
("Potlatch")  violated  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos,  40  CFR  part  61. 
subpart  M,  and  Section  112  of  the  Clean 
Air  Act.  42  U.S.C.  S  7412  during  a 
1 989-1 990  renovation  of  the  Pcllatch 
pulp  and  paper  plant  in  Lewiston, 
Idaho.  The  consent  decrees  resolve  the 
United  States'  claims  only  against 
Potlatch  and  Olshan  and  has  no  effect 
on  the  claims  against  the  remaining 
defendants.  Pursuant  to  the  proposed 
consent  decrees.  Olshan  and  Potlatch 
will  pay  civil  penalties  of  $353,800  and 
$250,000  respectively  and  Potlach  will 
implement  a  company-wide  asbestos 
control  program. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decrees  for  a  period  of  thirty 
(30)  days  irom  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  Department  of 
Justice.  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington.  D.C  20044.  and 
refer  to  United  States  v.  Pacific 
Mechanical  Insulators,  Inc.,  DOJ 
number  90-5-2-1-1606. 

Copies  of  the  proposed  consent 
decrees  may  be  examined  at  the  Office 
of  the  United  States  Attorney,  District  of 
Idaho,  877  W.  Main  St.  Suite  201, 
Boise.  ID  83707,  at  the  U.S. 
Environmental  Protection  Agency, 
Office  of  the  Regional  Counsel,  Region 
X,  1200  Sixth  Avenue.  Seattle.  WA 
98101,  and  at  the  Consent  Decree 
Library,  1120  G  Street  NW..  4th  Floor, 
Washington,  D.C.  20005.  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decrees  may  be  obtained  by  mail  or  in 
person  firom  the  Consent  Decree  Library. 
When  requesting  a  copy  of  the  consent 
decree,  please  enclose  a  check  in  the 
amount  of  $4.25  (25  cents  per  page 
reproduction  costs)  payable  to  the 
"Consent  Decree  Library".  When 
requesting  a  copy  please  refer  to  United 


States  V.  Pacific  Mechanical  Insulators, 
Inc.,  DOJ  number  90-5-2-1-1606. 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Dec.  94-26685  Filed  10-27-94;  8:45  am) 
MLUNO  COOE  4410-01-M 
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Lodging  of  Settlement  Agreement 
Pursuant  to  the  Ocean  Dumping  Ban 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Second  Order  Amending 
the  Consent  Decree  in  United  States  and 
the  State  of  New  York  v.  Westchester 
County,  et  al.,  (S.D.N.Y.)  89  Civ.  5274 
(WK),  was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  New  York. 

The  Second  Order  Amending  the 
Consent  Decree  resolves  claims  for 
stipulated  penalties  and  enforcement  of 
the  original  Consent  Decree  that  was 
entered  into  between  the  United  States, 
the  State  of  New  York  and  Westchester 
County,  on  August  7, 1989,  and 
amended  on  January  3, 1992.  Under  the 
Second  Order  Amending  the  Consent 
Decree,  lodged  on  October  18,  1994, 
Westchester  County  will  pay  $200,000 
in  stipulated  penalties,  and  inter  alia, 
'  assure  beneficial  use  of  100%  of  its 
sludge  product  until  the  year  2015,  and 
improvement  of  its  corrosion  reduction 
implemented  under  the  Consent  Decree 
and  its  amendments.  The  Consent 
Decree  and  its  amendments  enforce  the 
Ocean  Dumping  Ban  Act,  33  U.S.C 
§  1401  et  seq.  ("ODBA"). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
amended  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530.  and  should  refer  to  United  States 
and  the  State  of  New  York  v. 
Westchester  County,  et  al..  DOJ  Ref. 
#90-5-1-1-3501. 

The  proposed  Second  Order 
Amending  the  Consent  Decree  may  be 
examined  at  the  United  States 
Attorney's  Office  for  the  Southern 
District  of  New  York,  100  Church  Street, 
19th  Floor.  New  York,  NY  10007;  the 
Region  II  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York,  NY  10278;  and  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C  2(X)05,  (202) 
624-0892.  A  copy  of  tiie  proposed 
Second  Order  Amending  theConsent 


Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G.  Street,  N.W.,  4th  Floor. 
Washington,  D.C  200QS.  In  requesting  a 
copy  please  refer  to  the  referoiced  case 
and  enclose  a  check  in  the  amount  of 
$4.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Qmsent  Decree 
Lilvary. 
Bruce  GeUwr, 

Acting  Chief,  En\ironmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  94-26686  Filed  10-27-94;  8:45  am] 
BILUNG  COOE  441».0t-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances,  Notice  of  Registration 

By  notice  dated  September  6, 1994, 
and  published  in  the  Federal  Register 
on  September  13, 1994,  (59  FR  46991), 
Eli  Lilly  Industries,  Inc.,  Chemical 
Plant,  Kilometer  146.7,  State  Road  2, 
Mayaguez,  Puerto  Rico  00680,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of 
Dextropropoxyphene,  bulk  (non-dosage 
forms)  (9273),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e).  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  October  21, 1994. 

Geoe  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc  94-26690  Filed  10-27-94;  8:45  am] 

BILUNG  COOE  44t»4a-M 


Manufacturer  of  Controlled 
Sut>8tances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  September 
26, 1994,  Hof&nann-LaRodie  Inc.,  340 
Kingsland  Street,  Nutley,  New  Jersey 
07110,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  II  controlled  substance 
Lcvorphanol  (9220). 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Ehiig 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
November  28. 1994. 

Dated:  October  20, 1994. 
Geue  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  94-26689  Filed  10-27-94;  8:45  am) 

BILUNG  CODE  441»-0»^ 


Manufacturer  of  Controlled 
Substances;  Notice  of  Application; 
Nycomed  Inc.;  Correction 

In  the  Federal  Register  (FR  Doc.  94- 
23974)  59  FR  49421,  September  28, 
1994,  the  name  Nycomed  Production 
Inc.,  formerly  Sanofi  Winthrop  L.P., 
DBA  Sterling  Organics,  should  read 
Nycomed  Inc.,  formerly  Sanofi 
Winthrop  LP.,  DBA  Sterhng  Organics. 

Dated:  October  21, 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  94-26691  Filed  10-27-94;  8.45  am| 

BILUNG  COOE  4410-0«-H 


importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  May  23, 1994,  and 
published  in  the  Federal  Register  on 
June  2. 1994,  (59  FR  28566).  Radian 
Corporation,  8501  Mopac  Blvd.,  P.O. 
Box  201088,  Austin,  Texas  78720,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  below: 

Onjg  Schedule 

Ibogaine  (7260) 4 

Dihydromofphine  (9145) I 

Cocaine  (9041) N 

Codeine  (9050) II 

Dextropropoxyphene,  bulk  (non-  II 

dosage  forms)  (9273). 

Morphir*  (93Q0)  H 
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Drug 

ThetMine  (9333) 

Oxymofphone  (9652) 


Schedule 

II 
II 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  Section  1311.42. 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  October  20, 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  94-26688  Filed  10-27-94;  8:45  am] 
BtLUNQ  COOC  4410-OMI 


DEPAFTTMEHT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  IMinimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  ht)m  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


troiie  of  the  character  and  in  the 
ocalities  described  therein. 
Good  cause  is  hereby  found  for  not 
1  itllizing  notice  and  public  comment 
irocedure  thereon  prior  to  the  issuance 

}f  these  determinations  as  prescribed  in 
^  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
action,  because  the  necessity  to  issue 
Current  construction  industry  wage 
(  eterminations  frequently  and  in  large 
1  olume  causes  procedures  to  be 
i  ^practical  and  contrary  to  the  public 
i  iterest. 

General  wage  determination 
(  ecisions.  and  modifications  and 
s  upersedeas  decisions  thereto,  contain 
qo  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 

accordance  with  the  provisions  of  29 
IFR  Parts  1  and  5.  Accordingly,  the 

)plicable  decision,  together  with  any 

odifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
gJBographic  area  indicated  as  required  by 
^  applicable  Federal  prevailing  wage 
Ikw  and  29  CFR  Part  5.  The  wage  rates 
a  nd  fringe  benefits,  notice  of  which  is 
f  ublished  herein,  and  which  are 
c  }ntained  in  the  Government  Printing 
C  iffice  (GPO)  document  entitled 
"  General  Wage  Determinations  Issued 
I  nder  The  Davis-Bacon  And  Related 
>  cts."  shall  be  the  minimum  paid  by 
c  antractors  and  subcontractors  to 
li  iborers  and  mechanics. 

Any  person,  organization,  or 
g  Jvernmental  agency  having  an  interest 
i  I  the  rates  determined  as  prevailing  is 
e  icouraged  to  submit  wage  rate  and 
fi  inge  benefit  information  for 
c  insideration  by  the  Department. 
F  urther  information  and  self- 
e  <planatory  forms  for  the  purpose  of 
s  ibmitting  this  data  may  be  obtained  by 

V  Tiling  to  the  U.S.  Department  of  Labor. 
I  mployment  Standards  Administration, 

V  'age  and  Hour  Division.  Division  of 

V  'age  Determinations.  200  Constitution 
/  venue,  NW..  Room  S-3014. 

V  Washington,  DC  20210. 

C  ORRECmON 

The  number  of  decisions  listed  in  the 
C  ovemment  Printing  Office  document 
e  ititled  "(General  Wage  Determinations 
I  sued  Under  the  Davis-Bacon  and 
F  elated  Acts"  being  modified  are  listed 
h  y  Volume  and  State.  References  to 
cfecisions  in  Volumes  I  and  II  in  the 
Federal  Register  of  October  14 
c  )ntained  errors  and  should  have  been 
a  i  shown  below: 

V  slume  I 


New  Hampshire 

NH940001  (FEB.  11, 1994) 
NH94000S  (FEB.  11, 1994) 

New  York 

NY940003  (FEB.  11, 1994) 
NY940008  (FEB.  11, 1994) 
NY940031  (FEB.  11, 1994) 
NY940046  (FEB.  11, 1994) 

Volume  n 

None. 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 


NY940004  (FEB. 
NY940005  (FEB. 
NY940010  (FEB. 
NY940011  (FEB. 
NY940014  (FEB. 
NY940016  (FEB. 
NY940017  (FEB. 
NY940018  (FEB. 
NY940025  (FEB. 
NY940031  (FEB. 
NY940032  (FEB. 
NY940033  (FEB. 
NY940034  (FEB. 
NY940036  (FEB. 
NY940O37  (FEB. 
NY940039  (FEB. 
NY940041  (FEB. 
NY940043  (FEB. 
NY940044  (FEB. 
NY940045  (FEB. 
NY940046  (FEB. 
NY940047  (FEB. 
NY940G48  (FEB. 


11, 1994) 
11,1994) 
11. 1994) 
11,1994) 
11,  1994) 
11,1994) 
11, 1994) 
11. 1994) 
11,  1994) 
11,1994) 
11,1994) 
11, 1994) 
11. 1.994) 
11. 1994) 
11.1994) 
11,1994) 
11,1994) 
11,1994) 
11,1994) 
11,1994) 
11,1994) 
11.  1994) 
11,1994) 


Volume  n 

Pennsylvania 

FA940005 (FEB. 11, 1994) 
PA940006  (FEB.  11,1994) 
PA940023 (FEB. 11.1994) 
PA940024 (FEB.  11. 1994) 
PA940063 (FEB. 18. 1994) 

Volume  m 

None. 
Volume  IV 

N6ne. 
Volume  V 

Kansas 

KS940006  (FEB. 11,1994) 
KS9400G8 (FEB. 11,1994) 
KS940011  (FEB.  11. 1994) 
KS940012  (FEB.  11. 1994) 
KS940013  (FEB.  11, 1994) 
KS940026  (FEB.  11,1994) 
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Nebrasica 

NE940001  (FEB.  11, 1994) 

Volume  VI 

Colorado 

CO940023  (FEB.  11, 1994) 

Idaho 

ID940001  (FEB.  11. 1994) 
ID940003  (FEB.  11. 1994) 
ID94(XXM  (FEB.  11. 1994) 

Oregon 

OR940001(FEB.-11,1994)    - 
OR940004 (FEB. 11, 1994) 

Washington 

WA940002  (FEB.  11. 1994) 
WA940005  (FER  11. 1994) 
WA940007  (FEB.  11. 1994) 
WA940008  (FEB.  11, 1994) 

General  Wage  Deteraiination 

Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  iwted  above,  may  be 
foimd  in  the  Govemmeot  Printing  Office 
(GPO)  docuraent  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  «t  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Filiating 
Office.  Washington,  D.C.  20402.  (202) 
512-1800. 

When  ordering  subscription(s].  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distribnted  to  subscribers. 

Signed  at  Wwhingtoa,  DXL  This  21st  day 
of  October.  1994. 

Alan  L.  Mots, 

Director,  Division  of  WageDelennittaUtxi. 
IFR  Doc.  94-26542  Piled  10^27-^;  6.-45  nn] 
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Empioynent  and  Training 

AdminMraHon 

Appoinbnents  to  tha  Fadaiai 
Commlttaa  on  AppPMtfoMMp 

AOENCV:  Eaployuieirt  md  Training 
AdministratloB.  Labor. 
ACTION:  Notice. 

SUMMARV:  Notice  is  kerriiygiveB  tbat 
under  the  provisions  of  tite  Fedend 


Advisory  Conumttae  Act,  the 
Department  is  liereby  annouBciiig  the 
appointments  to  fill  tbe  21  vacancies  on 
the  Federal  Committee  on 
Apprenticeship  (FCA),  an  advisory  body 
to  the  Secretary. 

Members  are  af^Kunted  for  t%vo  year 
terms.  Seven  members  represent  labos', 
seven  members  represent  employers, 
seven  members  r^resoit  the  public, 
and  four  ex-officio  members. 

SUPPt^MENTARY  INFORMATION:  The 
following  is  a  list  of  the  Committee 
members  by  group:  . 

Represents:  Labor 

Mr.  George  H.  BUss  HI,  Assistant 
Director  of  Training.  United 
Association  of  Journeymen  and 
Apprentices.  901  Ma^acbusetts 
Avenue.  N.W..  Washington.  D.C 
20001 

Mr.  Kenneth  R.  Edwards,  Director  of 
Research  and  Technical  Services. 
Inteniational  Brotfaerbood  of 
Electrical  Workers.  1125  15th  Street, 
N.W..  Washington.  D.C.  20005 

Mr.  Richard  Kaias.  Assistant  Director, 
Skilled  Trades  Department  UAW, 
International  Union.  8000  E.  Jefferson 
Avenue.  Detroit.  Michigan  48214 

Robert  J.  Krul,  Apprenticeship 
Coordinator,  United  Vnion  of  Roofers, 
Waterproofers  and  Allied  Worlrers. 
1125  17th  Street,  N.W..  Washington, 
D.C.  20036-4707 

Mr.  Henry  Nunn  m.  Apprenticeship 
Director,  Painters  and  Decorators  Joint 
Committee.  6t)0  Roble  Avenue.  Pinole 
Qty.  CaUfomia  94564 

Mr.  Phillip  E.  Ray,  Director,  Research, 
AFSCME.  AFL-OO.  1625  L  Street, 
N.W..  Washington,  D.C.  20036-5687 

Mr.  Ra3na)ond  J.  Robertson.  General  Vice 
President,  International  Association  of 
Bridge,  Structural  and  Ornamental 
Iron  Workers,  1750  New  Ycwk 
Avenue.  N.W..  Suite  400.  Washington, 
D.C. 20006 

Represents:  Enqilojrera 

Mr.  Noel  C  Bordi.  Executive  Vice 
President,  National  Erectors 
Association,  1501  Lee  Highway,  Suite 
202.  Arhngton,  Virginia  22209 

Ms.  F.  Qaudette  Enus,  Labor  Relations 
Manager.  Reynolds  Electric  and 
Engineering.  Las  Vegas,  Nevada  89110 

Mr.  Robert  B.  Fay.  President.  Joseph  B. 
Fay  CcHnpany,  1374  Freepoit  Road. 
P.O.  Box  11351.  Pittsburgh, 
Pennsylvania  15238-0351 

Mr.  WilHam  R.  Hansen,  Supervising 
Training  Representative.  Training 
Depaithwnt,  Eastman  Ownncal 
Company,  PXX  Box  7444,  Lm^tew, 
Texas  75607-7444 


Ms.  Maureen  Steinwall.  President, 
Steinwall,  Inc.,  7895  Ranchers  Road. 
MinneapoUs,  Minnesota  55432 

Mr.  Ffenry  G.  Scfaultz.  Vice  President, 
Auto  Alliance  International,  Inc. 
Mazda  Motor  Manufacturing,  1  Mazda 
Drive.  Flat  Rock,  Michigan  48134- 
94d8 

Mr.  Leonard  C.  Varvel,  Manager,  Drag 
and  Alcohol  Testing,  Union  Pacific 
Railroad  Company.  1416  Dodge 
Street.  Room  625,  Omaha.  N^raska 
68179 

Represents:  PnbHc 

Ms.  Terrie  F.  Baca,  Deputy  Director, 
Labor  and  Industrial  Division,  New 
Mexico  Department  of  Labor,  401 
Broadway  N.E.,  P.O.  Box  1928, 
Albuquerque,  New  Mexico  87103 

Mr.  Anthony  R.  Fairbanks,  Executive 
Director,  The  Work  Group, 
Association  of  New  Jersey  Youth 
Corps,  3720  Marlton  Pike, 
Pennsauken,  New  Jersey  08105 

Ms.  Barbara  A.  Green.  Ph.D.,  Executive 
Director,  Greater  New  York  Hospital 
Foundation.  Inc..  555  West  57th 
Street,  New  York,  New  York  10019 

Ms.  Lucy  Green.  Founder,  PRS>,  Imx, 
2216  Francis  Lane.  P.O.  Box  68018, 
Cincinnati,  Ohio  45206 

Ms.  Donna  Milgram,  Executive  Director, 
New  Traditions  fm  Women,  Inc.,  6421 
4th  Avenue.  Takoma  Park.  Maryland 
20912 

Dr.  D.  Quinn  Mills.  Professor  of 
Business  Administration,  Harvard 
Graduate  School  of  Business 
Administration,  Cambridge. 
Ma<;sachusetts  02138 

Ms.  Mary  M.  Wibeig.  Vocational  Equity 
Administrator.  State  of  Iowa, 
(Department  of  Education.  Crimes 
State  Office  Bldg.,  Des  Moines,  Iowa 
50319-0146 
In  addition,  there  are  four  ex-officio 

members: 

Mr.  Daniel  F.  Miles,  President, 
NASTAD,  Supervisor,  Montana 
Apprenticeship  and  Training 
Program,  Job  Service  Division, 
Department  of  Labor  and  Industry. 
Post  Office  Box  1 728,  Helena. 
Montana  59624 

Mr.  Ronald  R.  Petroneiie.  President. 
National  Association  trfGovenuneirtal 
Labor  Officials  (NAGLO) 

Ms.  Augusta  Souza  Kappner,  Assistant 
Secretary  for  VocatioBal  and  Aduh 
Education.  U.S.  Department  of 
Education 

Mr.  Douglas  Ross,  Assistant  Secreiary 
for  Employment  and  Training 
AdminJatiation,  US.  DepartnKotof 
Ubor 
The  Secretary  of  LabcH- has  selected 

Dr.  Barbara  A.  Gieen  to  chair  the 

Committee. 


The  designated  Federal  official  for  the 
FCA  is  Mr.  Anthony  Swoope,  Director 
of  the  Bureau  of  Apprenticeship  and 
Training,  Employment  and  Training 
Administration. 

The  Committee  will  be  an  effective 
instnmient  for  providing  assistance, 
advice,  and  counsel  to  the  Secretary  of 
Labor  and  the  Assistant  Secretary  for  the 
Employment  and  Training 
Admiidstration  in  the  development  and 
implementation  of  administration 
policies  on  the  legislation  and 
regulations  affiecting  apprenticeship. 

Signed  at  Washington,  D.C,  this  20th  day 
of  October  1994. 

Douglas  Roas, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

(FR  Doc  94-26748  Filed  10-27-94;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  94-007] 

IntMit  To  Grant  a  Partially  Exclusive 
Patant  Ucanaa 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  the  Mantle  Corporation, 
of  Sah  Lake  aty.  Utah,  84121,  a 
partially  exclusive  license  to  practice 
the  inventions  protected  by  the 
following  U.S.  Patents:  4.829.035, 
entitled  "REACTIVATION  OF  A  TIN 
OXIDE-CONTAINING  CATALYST", 
which  was  granted  on  May  9, 1989; 
4,855,274,  entitled  "PROCESS  FOR 
PREPARING  MAKING  A  NOBLE 
METAL  ON  TIN  OXIDE  CATALYST", 
which  was  granted  on  August  8, 1989; 
4.912,082,  entitled  "CATALYST  FOR 
CARBON  MONOXIDE  OXIDATION", 
which  was  granted  on  March  27, 1990; 
4,991,181  entitled  "CATALYST  FOR 
CARBON  MONOXIDE  OXIDATION", 
which  was  granted  on  February  5, 1991, 
all  to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration. 

The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  NASA  Patent  Licensing 
Regulations  (14  CFR  1245).  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  license  unless,  within  60 
days  of  the  date  of  this  notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 


wit  1  supporting  documentation.  The    - 
Dir  ictor  of  Licensing  will  review  all 
wri  ten  responses  to  this  notice  and 
the  I  recommend  to  the  Associate 
Gei  eral  Counsel  (Intellectual  Property) 
wh(  ither  to  grant  the  license. 

OAT  ES:  Comments  to  the  notice  must  be 
reo  ived  by  December  27, 1994. 

AOO  RESSES:  National  Aeronautics  and 
Sp«  ce  Administration,  Code  GP, 
Wa  ihington,  DC  20546. 

FOf  FURTHER  INFORMATION  CONTACT:  Mr. 
Hai  ry  Lupuloff,  NASA,  Director  of 
Pat(  int  Licensing,  (202)  358-2041. 

D  ited:  October  18, 1994. 
EdMtard  A.  Frankle. 
Gen  iral  Counsel. 

(FR  poc.  94-26677  Filed  10-27-94;  8:45  am) 
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[Noice  04-086] 


Intilt' 


To  Grant  a  Partially  Exclusiva 
t  License 


ICY:  National  Aeronautics  and 
;e  Administration. 

l:  Notice  of  intent  to  grant  a  patent 
ise. 

SUIiMARY:  NASA  hereby  gives  notice  of 
int^t  to  grant  Supra  Medical 
Corporation,  of  Chadds  Ford, 
Penisylvania  19317,  a  partially 
exclusive  license  to  practice  the   - 
invention  protected  by  U.S.  Patent 
Application,  Serial  No.  08/195,500 
entiled  "METHOD  AND  APPARATUS 
FOINON-INVASIVE EVALUATION  OF 
DLVPHRAGMATIC  FUNCTION",  which 
was  filed  on  February  14, 1994,  by  the 
Uni  :ed  States  of  America  as  represented 
by  t  le  Administrator  of  the  National 
Aei  jnautics  and  Space  Administration. 
The  partially  exclusive  license  will 
con  ain  appropriate  terms  and 
con  litions  to  be  negotiated  in 
accordance  with  NASA  Patent  Licensing 
Reflations  (14  CFR  1245).  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  license  unless,  within  60 
day  i  of  the  date  of  this  notice,  the 
Din  ctor  of  Patent  Licensing  receives 
wri  ten  objections  to  the  grant,  together 
wit  I  supporting  documentation.  The 
Din  ictor  of  Licensing  will  review  all 
wri  ten  responses  to  the  notice  and  then 
rec<  mmend  to  the  Associate  General 
Coi  nsel  (intellectual  Property)  whether 
to  g  rant  the  license. 

OAT  :S:  Comments  to  the  notice  must  be 
rea  ived  by  December  27, 1994. 

ADO  RESSES:  National  Aeronautic^  and 
Spa  ce  Administration,  Code  GP, 
Wa  hington.  DC  20546. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harry  Lupuloff,  NASA,  Director  of 
Patent  Licensing,  (202)  358-2041. 

Dated:  October  18, 1994. 
Edward  A.  Ftankle, 
General  Counsel. 

(FR  Doc  94-26678  Filed  1&-27-94: 8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  S0-34q 

Cleveland  Electric  Illuminating 
Company,  Et  Al.  (Davi»>Besae  Nuclear 
Power  Plant,  Unit  No.  1): 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  partial 
exemption  from  the  requirements  of  10 
CFR  part  50,  appendix  J,  for  Facility 
Operating  License  No.  NPF-3  issued  to 
the  Toledo  Edison  Company,  Centerior 
Service  Company,  and  the  Cleveland 
Electric  Illuminating  Company  (the 
licensees),  for  operation  of  the  Davis- 
Besse  Nuclear  Power  Station,  Unit  No. 
1,  located  in  Ottawa  County,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would 
relieve  the  licensee  from  the 
requirement  of  conducting  a  full 
pressiire  airlock  leakage  test,  pursuant 
to  section  III.D.2(b)(ii)  of  appendix  J  to 
10  CFR  part  50,  whenever  airlocks  are. 
opened  during  periods  when 
containment  integrity  is  not  required 
and  no  maintenance  has  been  performed 
on  the  airlock  that  affects  its  sealing 
capabilities.  The  licensee  would  rely 
instead,  on  the  seal  leakage  test 
described  in  section  III.D.2(b)(iii),  when 
the  reactor  is  in  cold  shutdown  (MODE 
5)  or  refueling  (MODE  6)  and  when  no 
maintenance  has  been  performed  on  the 
airlock. 

The  licensee's  request  for  exemption 
and  the  bases  therefor  are  contained  in 
a  letter  dated  October  21, 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  from 
performance  of  the  leakage  rate  test 
required  by  paragraph  in.D.2(b)(ii)  of  10 
CFR  part  50,  appendix  J,  which  requires 
at  least  12  hours  per  airlock  to  perform. 
Exemption  from  full  pressure  leakage 
tests  on  airlocks  opened  during  a  period 
when  containment  integrity  is  not 
required  would  provide  the  licensee 
with  greater  plant  availability  over  the 
lifetime  of  the  plant. 
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Environmental  Impact  of  Proposed  ■ 
Action 

The  proposed  exemption  would 
permit  the  substitution  of  an  airlock  seal 
leakage  test  (section  III.D.2(b)(iii)  of 
appendix  J  of  10  CFR  part  50)  for  the 
full  pressiire  airlock  test,  otherwise 
required  by  section  III.D.2(b)(ii)  when 
the  airlock  is  opened,  while  the  reactor 
is  in  cold  shutdown  or  refueling  mode. 
If  the  tests  required  by  section  III.D.2(b) 
(i)  and  (iii)  are  current,  and  no 
maintenance  performed  on  the  airlock, 
then  there  will  be  adequate  assurance  of 
continued  leak  tight  integrity  of  the 
airlock,  and  this  exemption  will  not 
affiect  containment  integrity,  and  does 
not  affect  the  risk  of  facility  accidents. 
Thus,  post-accident  radiological  releases 
will  not  be  greater  than  previously 
determined,  nor  does  the  proposed 
exemption  otherwise  affect  radiological 
plant  effluents,  nor  result  in  any 
significant  occupational  exposure. 
Likewise,  the  exemption  does  not  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  environmental 
im]>acts  associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Because  it  has  been  concluded  that 
there  is  no  significant  impact  associated 
with  the  proposed  exemption,  any 
alternative  to  the  exemption  will  have 
either  no  environmental  impact  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  Such 
action  would  not  reduce  environmental 
impacts  of  Davis-Besse,  Unit  No.  1 
operations  and  would  result  in  reduced 
operational  flexibility  or  unwarranted 
delays  in  power  ascension. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  "Final 
Environmental  Statement  Related  to 
Operation  of  Davis-Besse,  Unit  No.  1," 
dated  October  1975. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Ohio  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  state  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 


human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
request  for  exemption  dated  October  21. 
1994,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  and  the  University  of 
Toledo  Library,'Documents  Department, 
2801  Bancroft  Avenue,  Toledo.  Ohio 
03606. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Ck>nunission. 
Linda  L.  Gundnun, 

Project  Manager,  Project  Directorate  111-3, 
Division  of  Reactor  Projects— III/IV.  Office  of 
Nuclear  Beactor  Regulation. 

IFR  Doc  94-26649  Filed  10-27-94;  8:45  am) 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A95-1 ;  Order  No.  1033] 

In  the  Matter  of:  Rodman,  Iowa  50580 
(Gary  &  Rose  Fokken,  Petitioners); 
Notice  and  Order  Accepting  Appeal 
and  EstalHishing  Procedural  Schedule 
Under  39  U.S.C.  Section  404(b)(5) 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman:  W.  H.  "Trey"  LeBlanc  III,  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick,  Jr.;  Wayne  A.  Schley. 
Issued  October  24, 1994. 
Docket  Nimiber:  A95-1 
Name  of  Affected  Post  Office:  Rodman, 

Iowa  50580 
Name(s)  of  Petitioner(s):  Gary  &  Rose 

Fokken 
Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers;  October 

19, 1994,, 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

2.  Effect  on  the  community  (39  U.S.C. 
§  404(b)(2)(A)). 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  Uie 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 


any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  fiY)m 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Serx'ice  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  November  3. 
1994. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 
Secretary. 

October  19. 1994:  Filing  of  Appeal  letter 
October  24. 1994:  Commission  Notice  and 

Order  of  Filing  of  Appeal 
November  14. 1994:  Last  day  of  filing  of 

petitions  to  intervene  (See  39  CTR 

3001.111(b)| 
November  24. 1994:  Petitioners'  Participant 

Statements  or  Initial  Brief  \See  39  CFK 

3001.115(a)  and  (b)] 
December  14. 1994:  Postal  Service's 

Answering  Brief  [See  39  CFR  3001.115(t)l 
December  29, 1994:  Petitioners'  Reply  Brief 

should  Petitioners  choose  to  file  one  \See 

39C.F.R.  3001.115(d)I 
January  5. 1995:  Deadline  for  motions  by  any 

party  requesting  oral  argument.  The 

Commission  will  schedule  oral  er]^nient 

only  when  it  is  a  necessary  addition  to  the 

written  filings  ISee  39  CFR  3001.116] 
January  16, 1995:  Expiration  of  the 

Commission's  120-day  decisional  schedule 

[See  39  U.S.C.  404(b)(5)l 

[FR  Doc.  94-26695  Filed  10-27-94;  8:45  ami 
BILUNO  cooc  7710-nv-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Securities  Exchange  Act  Release  No. 
34885/October  24, 1994] 

Customer  Service  Plan  of  the 
Securities  and  Exchange  Commission 

In  response  to  Executive  Order  12862 
issued  as  part  of  the  Vice  President's 
National  Performance  Review,  the 
Securities  and  Exchange  Commission 
(SEC)  developed  a  customer  service 
plan.  The  goal  of  the  plan  is  to  enhance 
investor  protection  through  an 
improved  investor  education  effort  and 
a  redirection  of  resources  to  augment 
the  SEC's  responsiveness  to  investor 
concerns  and  complaints.  The  plan 
submitted  to  the  Vice  President  on 
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September  8. 1904  was  modified 
slightly  oo  October  24, 1994.  The 
modified  plan  is  as  follows: 

The  SEC  is  responsible  for  protecting 
investors  through  enforcement  of  the 
federal  securities  laws  and  oversight 
and  regulation  of  the  securities  markets. 
Individual  and  institutional  investors 
have  trillions  of  dollars  invested  in 
securities  and  mutual  funds  in  the 
United  States  and  abroad.  While  the 
SEC  does  not  approve  or  guarantee  any 
investments,  it  is  responsible  for 
ensuring  that  securities  issuers  provide 
full  disclosure  of  material  information 
to  investors  and  that  markets  adhere  to 
fair  standards. 

Investors  deal  directly  with  the  SEC 
through  its  Office  of  Consumer  Affairs, 
which  is  responsible  for  processing  and 
responding  to  inquiries  and  complaint 
letters  from  the  public.  In  fiscal  1993, 
the  SEC  received  over  34,700  investor 
complaints  and  inquiries.  Although  the 
SEC  has  no  authority  to  provide  legal 
representation  to  investors,  the  SEC  may 
request  information  from  brokerage 
finns  and  securities  exchanges  regarding 
particular  problems.  The  SEC  obtains 
invaluable  leads  from  investors; 
approximately  18%  of  investigations 
each  year  have  resulted,  at  least  in  part, 
from  investor  complaints. 

The  general  public  also  deals  directly 
with  the  SEC  through  its  Public 
Reference  Rooms  located  in 
Washington,  D.C.,  New  York  City,  and 
Chicago.  These  fecilities  maintain  a 
library  of  corporate  filings.  Commission 
releases,  and  other  documents  for  use  by 
the  public.  The  SEC  staff  provide 
assistance  to  the  public  in  locating  and 
obtaining  information  and  in  using  the 
agency's  electronic  filing  system,  known 
as  EDGAR.  In  fiscal  1993,  these  facilities 
had  nearly  45,000  visitors  requesting 
nearly  63.000  documents  and 
microfiche,  and  over  121.000  telephone 
inquiries. 

In  its  role  of  supervi.sing  the  public 
securities  markets,  the  SEC  processes 
nnd  reviews  the  filings  of  more  than 
13.000  entities  that  are  required  to  file 
praspectuses,  annual  and  quarterly 
reports,  proxy  statements  and  other 
informational  documents.  It  also  acts  on 
the  rule  filings  of  the  various  stock 
exchanges  and  self-regulatory 
organizations.  Efficiency  is  paramount 
for  these  time-sensitive  filings. 

Because  of  its  diverse  customer  base 
and  the  importance  of  its  work  to 
investors  and  the  financial  markets, 
efficient  and  effective  customer  service 
is  a  top  priority  at  the  SEC.  The  SEC  has 
undertaken  several  initiatives  to 
improve  its  "user-  friendliness"  and  to 
educate  investors. 


M ut  lal  Fund  Surveys 

•  n  November  1993,  the  SEC 
con(  ucted  a  voluntary  telephone 
cons  timer  survey  of  up  to  1,000 
how  aholds  to  obtain  background 
information  regarding  the  public's 
undsrstanding  of  the  risks  involved 
with  purchasing  mutual  funds  sold 
throsgh  banks.  The  survey  found  that 
28%  of  those  surveyed  believed  that  all 
mutual  funds  sold  through  banks  are 
insured,  and  of  people  who  have  bought 
funds  through  bmnks,  66%  believed  that 
mon^y  market  mutual  funds  are 

fede  ally  insured. 

•  Jetween  January  and  March  1994. 
the  j  EC  arranged  four  focus  groups  of 
10 1(  20  investors  each  to  obtain  more 
deta  led  information  from  individual 
inve  tors  of  mutual  funds.  The  first  two 
grou  )s  addressed  the  SEC's  concern  that 
cons  imers  do  not  adequately 

und<  rstand  the  risks  involved  with 
investing  in  mutual  funds  sold  through 
banlqs.  The  other  two  sessions  provided 
the  SEC  insight  on  investor's 
understanding  of  mutual  fund 
pros  lectuses  and  the  information  they 
derii  e  firom  the  prospectuses. 

Edu(  atioa 

•  >n  March  10, 1994  the  SEC,  along 
with  other  securities  regulators,  relea^ 
a  brc  chure.  Invest  Wisely,  which 

prov  des  basic  information  to  help 
inve(  (tors  select  a  brokerage  firm  and 
sales  serson,  identify  decisions  to  be 
madi  before  making  an  initial 
inve  tment  decision  and  address  a 
prob  em  that  may  arise.  This  brochure 
also  helps  investors  identify  questions 
they  should  ask,  provides  background 
infoi  mation  about  the  securities 
indu  stry,  and  describes  practices  that 
may  signal  a  problem. 

Com  luner  Affairs  Advisory  Committee 

•  3n  March  10. 1994.  Chairman^ 
Levi  t  announced  the  creation  of  the 
Con!  umer  Affairs  Advisory  Committee. 
The  purpose  of  this  committee  is  to 
open  a  channel  through  which  the  SEC 
can  I  eceive  advice  and  information  to 
help  it  better  address  the  needs  of 
inve  Iters  in  their  role  as  consumers  of 
final  cial  products  and  services.  Made 
up  o '  members  with  diverse 

back  ^unds  and  expertise,  the 
(x>m|nittee  will  continue  to  explore 
broad,  fundamental  i.ssues  of  concern  to 
investors,  especially  disclosure  and    ~ 
communication  of  information  from 
corpprations,  brokerage  firms, 
investment  companies  and  investment 
advisers  to  their  investorsydients.  The 
com  nittee  also  will  address  regulatory 
sim(  lification  and  examine  bow  the 
SEC  uan  be  more  responsive  to 


consumer  needs  and  effective  in  helping 
to  reisolve  consumer  problems. 

Streamline  Action  on  Rule  Filings 

•  Since  taking  office  in  July  1993, 
Chairman  Levitt  has  taken  significant 
steps  to  virtually  eliminate  the  backlog 
of  overdue  rule  filings  by  the  stock 
e.xchanges  and  the  self-regulatory 
organizations  (SRO).  The  Commission 
has  proposed  rule  amendments  that 
would  increase  the  number  of  SRO  rule 
filings  that  may  become  effective 
immediately,  and  instituted  procedures 
to  ensure  that  the  Commission  will  take 
final  action  on  other  filings  within  a  six- 
month  period. 

Reorganize  the  SECs  Enforcement 
Efforto 

•  The  SEC's  ability  to  hunt  down 
securities  violations  has  been  enhanced 
by  placing  all  regional  SEC  offices  under 
the  supervision  of  the  Enforcement 
Division  and  relocating  certain 
operations.  This  has  streamlined  the 
organization  and  provided  more 
efficient  allocation  of  resources. 

The  SEC  plans  to  take  further  action 
this  fall  regarding  education  of  investors 
and  improvement  of  customer  service, 
including: 

•  The  SEC  will  publish  and  distribute 
a  second  brochure,  entitled  Invest 
Wisely:  Mutual  Funds,  to  provide 
investors  with  basic  information  on 
mutual  funds.  The  SEC  plans  to  create 

a  series  of  brochures  to  help  investors 
become  better  educated  consumers. 

•  The  SEC  will  conduct  additional 
surveys  and  focus  groups  to  develop  . 
other  meaningfiil  and  useful  solutions 
for  better  education  of  investors. 

•  The  SEC  will  disseminate 
information  to  investors  via  an 
electronic  bulletin  board  on  Internet. 
Such  information  will  include  Investor 
Alerts,  descriptions  of  new  or  emerging 
types  of  securities  fraud;  Information  for 
Investors,  articles  on  a  variety  of  specific 
topics;  and  SEC  publications  that 
presently  are  available  only  in 
hardcopy. 

•  The  SEC  will  establish  a  toll-free 
consumer  hotline  to  provide  investors 
and  the  general  public  with  useful 
information  regarding  common 
consumer  inquiries.  The  topics  will 
include  how  to  file  investor  complaints; 
what  the  SEC  can  and  cannot  do  for 
investors;  how  to  obtain  information 
from  public  companies,  brokerage  firms 
and  other  investment  representatives; 
and  how  to  order  certain  publications 
from  the  SEC 

•  The  SEC  will  install  a  new  and 
improved  Information  Line  in  the 
headquarters  Public  Reference  Room  to 
provide  callers  with  access  to  general 
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information  about  the  SEC,  a  means  to 
request  facsimiles  of  the  recorded 
general  information  and  the  ability  to 
transfer  within  the  SEC  to  specific 
offices  for  detailed  information. 

•  The  SEC  is  providing  enhanced 
training  to  its  consumer  affairs 
specialists  at  headquarters  and  in  the 
field  offices.  A  special  review  of  the 
consumer  affairs  function  is  underway 
and  several  recommendations  have  been 
implemented  to  improve  the  agency's 
responsiveness  to  consumers. 

SEC's  Commitment  to  Customers 

The  SEC  makes  a  commitment  to  its 
customers  to  do  the  following: 

1.  Provide  courteous,  timely  and 
responsive  answers  to  all  customers. 

2.  Suggest  alternatives  or  options  to 
customers  when  the  SEC  is  unable  to 
provide  direct  assistance. 

3.  Obtain  comments  and  suggestions 
frt)m  customers  on  how  to  improve  or 
modify  the  SEC's  consumer  affairs 
program. 

Jonathan  G.  Katz, 
.  Secretary. 
IFR  Doc.  94-26762  Filed  10-27-94;  8:45  ami 
BuxiNO  COM  aoio-ot-p 


pielease  No.  34-^4880;  File  No.  SR-Amex- 
94-44] 

Self-Reguiatory  Organizations; 
American  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  Relating  to  the 
Commencement  of  the  Use  of  the  New 
York  Stock  Exchange's  Overnight 
Comparison  System 

October  21, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  17, 1994,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  primarily  by  the  Amex. 
On  October  19, 1994,  the  Amex 
amended  its  proposal  to  exclude  all 
references  to  equity  transactions.  ^  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 


'  15  U.S.C.  7e$(b)(l)  (1988). 

''Letter  from  Ivonne  L  Nagy.  Special  Counsel. 
Legal  &  Regulatory  Policy  Division,  Amex,  to  Peter 
Geraghty,  Senior  Attorney,  Division  of  Market 
Regulation,  Commission  (October  19, 1994).  In  the 
future,  the  Amex  intends  to  file  under  Section 
19(b)(2)  of  the  Act  a  proposed  rule  change  to  permit 
It  to  use  the  New  York  Stock  Exchange's  Overnight 
Comparison  System  for  the  Amex  equities 
transactions. 


proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  and  Substance 
of  the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Amex  to  begin 
using  the  New  York  Stock  Exchange's 
Overnight  Comparison  System  ("OCS") 
for  all  bond  transactions  executed  at  the 
Amex  on  and  after  October  21, 1994. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Amex  has  prepared 
summaries,  set  forth  in  section  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  21,  1994.  the  Amex  will 
commence  use  of  the  New  York  Stock 
Exchange's  OCS  for  the  comparison  of 
all  Amex  bond  transactions  executed  at 
the  Amex.  Transactions  in  Amex 
equities  and  options  will  continue  to  be 
compared  and  processed  through  the 
Amex's  Intra-Day  Comparison  System 
C'lDC"). 

The  change  from  IDC  to  OCS  for  the 
comparison  of  all  Amex  bond 
transactions  will  have  no  impact  on  the 
efficiency  and  capacity  of  the  electronic 
system.  OCS  will  continue  to  deliver  an 
automated,  highly  Hexible,  and  efficient 
system  for  capturing,  comparing,  and 
processing  bond  trades  as  well  as 
providiilg  a  greater  measure  of 
uniformity  between  the  Amex  and  New 
York  Stock  Exchange  marketplaces. 
Essentially,  the  same  procedures 
presently  in  use  for  IDC  will  continue  to 
apply  to  OCS. 

Specifically,  the  proposed  rule  change 
consists  of  amendments  to  Amex  Rules 
700(e),3  719(b),«  729,5  and  731 «  and  the 
rescission  of  Amex  Rule  731  A'  to 


^  Amex  Rule  700(e)  "References  and  Definition  of 
Securities  Transactions." 

*  Amex  Rule  719(b)  "Next  Day  Comparison  of 
Exchange  Transactions." 

*  Amex  Rule  729  "Comparison  of  Seller's  Option 
Contracts  and  "When  Issued"  Special  Contracts." 

^  Amex  Rule  731  "Resolution  of  Uncompared 
Transactions." 

'  Amex  Rule  731 A  "Resolution  of  Uncompared 
Bond  Transactions." 


require  Amex  members  on  and  after 
October  21, 1994,  to  submit  initial  trade 
data  for  transactions  in  listed  bonds 
effected  on  the  Amex  through  OCS  for 
comparison.  The  proposal  also  will 
enable  Amex  members  to  resolve 
through  OCS  all  uncompared 
transactions  in  listed  bonds  effected  on 
the  Amex  for  "Regular  Way,"  "Next 
Day,"  and  "Seller  Option"  settlement 
that  are  traded  on  an  "issued,"  "when 
listed,"  and  "when  distributed"  basis. 
Uncompared  transactions  that  cannot  be 
resolved  on  T+1  will  be  subject  to  close 
out.  However,  if  a  transaction  remains 
in  the  system  and  both  parties  agree  to 
the  trade  it  will  compare  on  T+2.  In 
addition,  OCS  also  will  compare  "Ex- 
Clearing  House"  bond  transactions  {i.e. 
any  transaction  in  which  the  buying  and 
selling  parties  to  the  trade  agree  to 
physically  settle  the  transaction 
between  themselves)  for  "Cash,"  "Next- 
Day,"  and  "Seller's  Option"  settlement. 

The  Amex  will  accept  initial  trade 
data  submissions  in  all  listed  bonds 
traded  on  the  fioor  of  the  Amex  from  its 
clearing  member  organizations  and 
compare  the  data  through  OCS.  The 
compared  trades  then  will  be 
transmitted  to  the  National  Securities 
Clearing  Corporation  ("NSCC")  where 
the  transactions  will  be  printed  on 
clearing  members'  contract  sheets. 
NSCC  then  will  complete  the  clearance 
and  settlement  process.  Any 
uncompared  trade  will  remain  in  OCS 
for  resolution  until  resolved  or 
canceled.^ 

Expanding  the  Amex's  on-line 
comparison  system  to  include  bond 
transactions  will  automate  the 
Exchange's  bond  trade  comparison  and 
resolution  system  and  will  shorten  the 
comparison  cycle  from  T+2  to  T+1.  The 
Amex  believes  the  proposal  will  reduce 
the  risk  exposure  to  investors  and  to 
Amex  members  and  will  contribute  to 
the  prompt  and  efficient  clearance  and 
settlement  of  securities  transactions. 
The  Amex  also  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  and  specifically 
with  the  objectives  of  Section  6(b)(5)  in 
that  it  will  foster  cooperation  and     ' 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities  and 


"Cancel  means  to  remove  the  transaction  from   . 
the  system.  When  there  is  an  uncompared 
transaction  and  one  party  does  not  acknowledge  ih<< 
transaction,  the  floor  official  can  authorize  the  closo 
out  of  the  transaction.  However,  where  the 
transaction  is  acknowledged  by  both  parties  Ixii  itiii> 
parly  does  not  acknowledge  the  transaction  ur.til 
7*2.  the  transaction  must  be  canceled  by  the- !.;. 
acknowledging  party  and  must  l>e  resubmiiti-d  .:-  . 
"as  of"  trade. 


54226 


Federal  Register  /  Vol.  ^9.  No.  208  /  Friday.  October  28,  1994  /  Notices 


will  protect  investors  and  the  public 
interest 

(B)  Self-Regulatory  Oganization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commission  Action 

Section  6(b)(5)  of  the  Ad  requires  that 
(he  rules  of  the  Exchange  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities  and 
protect  investors  and  the  public  interest. 
The  Commission  finds  that  the 
proposed  rale  change  is  consistent  with 
Section  6(b)(5)  in  that  it  will  expand 
Amex's  on-line  comparison  system  to 
include  bond  transactions  and  will 
automate  Amex's  bond  trade  resolution 
system.  In  addition,  the  proposal  will 
shorten  the  comparison  cycle  for  bond 
transactions  from  T+2  toT+1.  which  is 
consistent  with  the  conversion  to  a  three 
business  day  settlement  cycle.** 

Amex  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The* 
Commission  Bnds  good  cause  for  so 
approving  the  proposed  rule  change 
bei^use  it  will  allow  Amex  members  to 
tiegin  utilizing  the  New  York  Stock 
Exchange's  OCS  for  bond  fran.sactions  as 
soon  as  possible.  In  addition.  Amex  has 
distributed  two  information  circulars  to 
its  members  concerning  the  use  of  the 
New  Yoric  Stock  Exchange's  CX2S  for 
bond  transactions,  and  Amex  has  not 
received  any  comments.  Further,  the 
Commission  published  for  comment  the 
New  York  Stock  Exchange's  proposal  to 
implement  OCS.  received  no  comments, 
and  subsequently  approved  the 
proposal.'" 


IV.  Solicitation  of  Comments 

Int^sted  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
shoulp  file  six  copies  thereof  with  the 
Secre^ry,  Securities  and  Exchange 
Comiiission.  450  Fifth  Street  NW.. 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amenaments,  all  written  statements 
with  lespect  to  the  proposed  rule 
chan^  that  are  filed  with  the 
Comriission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
availnle  for  inspection  and  copying  at 
the  piincipal  office  of  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-94— 44  and  should  be 
subm  tted  by  November  21, 1994. 

It  li  Therefore  Ordered,  pursuant  to 
Secti<  n  19(b)(2)  that  the  proposed  rule 
chan(  e  is  hereby  approved. 

For  he  Commission,  by  the  Division  of 
Marke :  Regulation,  pursuant  to  delegated 
authoilty." 
Jonatl  an  G.  Katz, 
Secrel  jry. 

IFR  D(  fc.  94-26763  Filed  10-27-94;  8:45  ami 
eiLUM  COMM10-ei-M 


"Kor  a  complete  description  of  Cflmmission  RiiIp 
l%cfr-l  mandating  a  three  business  day  settlement  ~ 
cycle  for  most  broker-dealer  transactions,  refer  to 
.Securities  Exchange  Aa  Release  No.  33023  (October 
A.  1993).  58  FK  S2S91  (File  No.  S7-S-93I  ("Rule 
!Vi>-l  Adopting  Release"). 

■"Sectirities  Exchange  Relea.se  Act  No.  26527 
Marrh  14. 1989):  M  FR  11470  fFile  No.  SR-NYSE- 


Self-Regulatory  Organizations; 
Applfcations  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
Incor  >orated 


October  24. 1994. 

above  named  national  securities 
exchinge  has  filed  applications  with  the 
Secui  ities  and  Exchange  Commission 
Coi  imission")  pursuant  to  Section 
1)(B)  of  the  Securities  Exchange 
1934  and  Rule  12f-l  thereunder 
listed  trading  privileges  in  the 
ing  securities: 


('• 

12(flQ 
Act 
for  u 
follo^' 


a 


8ft-36 

Sloclt 
"1 


(^hiqiita  Brands 

$2.(  75  Preferred  A.  I^refurred  Stock.  $.01 

I'  ir  Value  (File  No.  7-13089) 

Elsev  Rr  NV 

Air  jrican  Depositary  Shares  (Each  Rep.  2 

C  rdinar>'  Shrs.  of  DFL)  $.10  Par  Value 

(1  lie  No.  7-13090) 

Keed  nternational  PLC 

Am  jrican  D«positar>-  Shares  (Each  Rep.  2 

C  rd.  Shrs.  of  25P)  (File  No.  7-13091) 

Th  ise  securities  are  listed  and 
regis  ered  on  one  or  more  other  national 
secui  ities  exchanges  and  are  reported  in 


(order  granting  approval  to  the  New  York 

Ixchango's  OCSU 

CFR  20O.3O-3(.l)(12)  (1994). 


the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  15. 1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three, 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-26699  Filed  10-27-94;  8:45  am) 
BILUNQ  COOe  W10-01-M 


[Release  No.  34-34876;  File  No.  SR-CBOE- 
94-17] 

Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  to  a  Proposed  Rule 
Change  and  Notica  of  Filing  and  Order 
Granting  Accalorted  Approval  of 
Amendment  No.  2  to  a  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  Firm  Quote 
ResponslbiHtlas 

()ct(ibcr21.1994. 

I.  Introduction 

On  June  7. 1994.  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
increase  from  10  to  100  the  firm  quote 
contract  size  minimum  applicable  to 
Designated  Primary  Market  Makers 
("DPMs")  in  classes  of  interest  rate 
options  for  which  Public  Automated 
Routing  System  ("PAR")  workstations 
are  available.  On  June  17, 1994.  the 
CBOE  filed  Amendment  No.  1  to  the 
proposed  rule  change.'  The  proposed 


'i5U.s.C7e»(b)(i)(i9e2). 

^7  CFR  240.19b-4  (1993). 

^  In  Amendment  No.  1.  the  CBOE  states  that  the 
reference  to  "public  customer  orders"  In  its 
proposal  i*  synonymous  with,  and  should  be 
understood  to  mean,  "non-broker-dealcr  customer 
orders."  In  addiiiiin.  Amendment  No.  1  states  thai 
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rule  change,  as  amended,  was  published 
for  comment  in  the  Federal  Register  on 
July  1 ,  1994.*  No  comments  were 
received  on  the  proposed  rule  change. 
The  "Exchange  filed  Amendment  No.  2 
to  the  proposed  rule  change  on 
September  22,  t994.sThi6  order 
approves  the  proposal,  as  amended. 

II.  Description  of  Prt^iosa] 

The  OBOE  propoees  to  require  DPXfe 
using  PAR  woijcstatiens  to  provide  firm 
quotes-of  iq>to  100  contacts  on  tnterest 
rate  •options  for  non-broker-^aler 
customer  orders.  This  quote  sire 
minimum  is  substantially  higher  than 
the  10  <xmtraGt  minimum  otherwise 
applicable  te  DPMs  underCBOE  Jiule 
8.51  and  prior  Regulatory  Circulars.^ 
The  100  contract  minimum  will  be 
operative  initially  only  in  30-year  bond 
intaieiU  rate  options,  aiix:e  this  is  the 
first  class  for  which  a  PAR  workstation 
will  be  assigned.  The  Exchange  expects 
that  the  10(K:oatract  minimum  will  be 
extended  gradually  to  other  .classes  of 
interest  rate  options,  as  the  use  of  PAR 
workstations  expands  to  tliese  cla.<ises. 
The  CBOE  wiU  issue  a  Regnlatory 


Ihepttrwe  "public  cuBtomer"  in  Exhibit  A  to  the 
CDOE's  filing  should  Mad  "non-broker-deeler 
customer."  thereby  making  the  phra.seology 
consiMont  with  the  lanf^uage  used  in  CBO£  Kule 
B.51 .  See  Letter  from  Dan  W.  Schneider,  SchifT 
Hardin  &  Waite,  to  Thomas  McManus,  Division  of 
Market  Regulation,  Commissinn.  dated  June  16, 
1994  ("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  94262 
(June  27. 1994),  59  FR  33991. 

•In  Amendment  No.  2,  the  CBOE  revises  its 
firopocod  Regulatory-  Circular  to  clarify  that  it  is  the 
introduction  ai  the  PAR  workstation  in  oombioalion 
with  the  existing  Autaquole  System  that  enables  a 
UPM  to  revise  automatically  his  market  in  100  lot 
.<ize«  H-ilhout  undue  risk.  Thus,  the  revised 
proposed  Regulatory  Circular  introduces  an  explicit 
refamnce  to  the  CBOE's  Aut«quete  System.  See 
letter  from  Michael  L.  Meyer.  Schiff  flardin  ft 
Wdite,  to  Fancois  Mazut.  Attorney  Division  of 
Market  Regulation.  Commission,  dated  Septomlxir 
22.1994  ("Amendment  No.  2").  In  addition. 
Anwndmsm  No.  2  states  that  currently  th«re  are 
M.'ven  PAR 4rvork<tat ions  installed  at  theCBOIi:  one 
aMigned  to  the  liPM  at  the  pott  where  30-ycar  bund 
interest  rate  options  are  traded:  and  six  .issigned  to 
floor  "brokers  at  various  poets.  No  additioniii  TWMt. 
cutrmtly  ve  achadukd  toTeceive  PAR 
ivurlutations.  Id. 

"Tbe  applicability  of  CBOE  Rule  8.51  tu  DPMs  is 
provided  for  in  Regulatory  Circular  93-31  (May  7. 
199i).  Prior  to  the  iMuanoo  of  Regubtlory  Circukr 
93-31,  the  CBOE  required  fiPM«  to  assure  that  each 
diitseminated  market  quotation  in  all  expiratiun 
montlts  for  all  appointed  option  classes  be  honored 
up  to  five  contracts,  both  for  broker-dealer  and  non- 
broksrdoaler  customer  orders.  SeeCflOE  Rule 
8.B0(cKZ).  I»ursuant  to  Regulatory  Circular  93-3.1. 
DPM.s  became  obligated  to  ensure  that  the 
di!;scminated  market  quotation  be  firm  for  the  two 
nejr-tcrm  expiration  series  for  up  to  ten  contracts 
for  non^troker-dealer  cuttomer  orders  only.  Ser 
Regulatory  Circular  99-31.  Thus.  DPMs  became 
tubjeot  to  the  same,  less  stringent.  ot>liir^ion$  of  the 
rmtling  crowds  adopted  In  ftily  T9e?in  tbcfloor- 
wfde  Rrm  quote  nXle.  See  CBOE  Rule  8..")l{b). 


Circular  describing  the  details  nf  its 
proposal.' 

Tne  Exdiangeljelieves  that&is 
change  in  DPM  quote  commitment 
levels  wfll  enhance  the  depth  and 
liquidity  of  its  markets  in  interest  rate 
options.  Currently,  much  oTthe  trading 
in  interest  rate  derivatives  is  done  in 
markets  where  quoted  or  negotiated 
prices  can  be  obtained  in  transaction 
sizes  larger  than  is  guaranteed  at  the 
CBOE.  The  Exchange  believes  that 
increasing  the  firm  quote  size  minimum 
should  enable  it  to  compete  more 
effectively  for  order  flow  and  trading 
activity  in  interest  rate-options. 

The^xchatige  also  believes  that  the 
DPMs  affected  by  the  rule  change  will 
be  able  to  meet  the  higher  commitment 
levels  without  incurring  undue  financial 
risk  because  of  the  inherent  efficiencies 
of  the  PAS  workstations  combined  with 
the  elBciencies  already  existing  with 
respect  to  the  Exchange's  Autoquote 
System."  A  PAR  workstation  is  a  newty- 
developed.  automated,  computer-based 
workstation  that  provides  users  with  the 
ability  to  execute  trades,  transmit  trade 
reports,  and  enter  other  data  and 
commands  at  the  touch  of  a  screen, 
fherebyehminating  the  delay  inherent 
in  a  keyboard-based  sj'stem.  The 
Exchange's  Autoquote  System  enables 
DPMs  to  change  their  published  quotes 
almost  instantaneously  in  response  to 
changed  market  conditions,  whicb  in 
combination  wirh  the  PAR  workstations 
should  permit  DPMs  to  manage  the  risk 
of  quoting  lOO-contract  .markets.' 

As  indicated  dbove.  under  this 
proposed  rule  change  and  in  accordance 
with  CBOE  Rule  8.51.  affected  DPMs 
will  be  obligated  to  provide  firm  quotes 
for  up  to  lOU  contracts  on  non-broker- 
dealer  customer  orders  only.  Under  the 
proposal,  the  firm  quote  size  rarninnmi 
will  not  apply  whenever  a  "fast  market" 
is  declared.*"  and  may  be  suspended  for 
any  class  or  series  on  a  case  by  case 
basis  as  determined  by  Ihe  CBOE's 
Market  Performance  Committee 


'  Sec  Exhibit  A.  SR-CIlOE-94-17:  and 
Amendment  Nits.  1  and  2  supm  notes  3  &  b, 
respectively. 

•  S«>  Amendment  tilo.  2  ftvpro  note  5.  Essentially 
Autoquote  is  a  computer  algorithm  that  aliows  a 
markf^t-mriker  to^pidate  his  quotes  rn  ail  option 
series  (based  on  his  quote  for  near4erm  in-the- 
money  options)  automatically  to  reflect  a  price 
change  in  the  imderlying'sectrritv.  Sep  Securities 
Exchange  Act  Kataace  No.  2«934  [SeptvmWfr  22. 

1987).  52  FR  36122. 

"  See  Amendment  Ns.  Z.  supra  note  5. 

"•Generally,  CUOE  Rule  6.6  provides  that 
whenever  in  the  judgmDnlof  any  two  floor  ofCcidis 
becau.se  of  an  influx  of  orders  or  uther  unusual 
rondnions  or  cir«;um$tances.  or  in  the  interest  ol 
maintaining  a  fair  and  xirderly  market  those  floor   ' 
officiats  may  declare  the  market  in  one  or  more 
classes oT  option  contracts  to  be  "fast".  SeeCBOV. 
Riile6.6(ri). 


("hfi'C":).  These  exceptions  aw 
consistent  u-ith  the  ilrm  quote 
commitment  rec|uiremante  lor  other 
options  traded  on  the  Exchange.'* 

IH.  Findings  andOmchsiens 

Tbe  Commission  finds  that  the 
proposed  ride  chanf^  is  consist«it  with 
therequirement.sof  the  Act  and  tlie 
rules  aiid  regulations  theceirader 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(bK5)of  the 
Act. '2  Specifically,  the  Commission 
finds  that  the  CBOE's  proposal  Mjr\<es  to 
facilitate  transactions  in  securitifK.  and 
toprotttct  investors  and  llie  putiijc 
interest. 

The  CBOE's  proposal  is  designed  to 
benefit  naa-broker-dealer  customers  in- 
increasing  the  size  of  orders  for  which 
they  can  be  af-sured  «.xecutions  to  a 
minimum  depth  of  100  contracts  for 
interest  rate  options.  Although  the 
Conunission  caiefully  scrutinisges 
discriminaton,'  order  execution 
practices,  limiting  the  100  cartract 
mininnnn  to  non-tiroker-deBier 
customers  is  consistent  with  the 
purposes  of  tiie  Act  The  intent  of  the 
100  contract  minimum  is  to  allow  DPMs 
in  interest  rate  options  to  become  more 
competitive  in  making  markets,  ther^y 
contributing  to  a  more  free  and  open 
market  and  facilitating  customer  orders. 

The  Commission  telieves  that  the 
larger  markets  created  by  increasing  the 
minimum  firm-quote  contract  size  could 
result  in  tighter  spreads.  This  in  turn 
should  contribute  to  a  more  liquid 
options  market,  to  the  benefit  of  all 
market  participants.  Furthermore, 
increasing  the  mirtimum  DPM  quote 
sizes  available  to  customer  orders 
furthers  the  underlying  purposes  of  the 
CBOE's  firm  quote  rule. 

By  limiting  the  applicability  of  the 
1(X)  minimum  contract  sizete  classes  of 
irrterest  rate  optionR  for  which  PAR 
workstations  are  available,  the  CBOE's 
proposal  addresses  the  need  of  DPMs  to 
have  fiexibility  in  adfusting  their  quotes 
beyond  that  which  is  provided  by  tbe 
Exchange's  Autoquote  System  alone."" 


' '  CllOE  Rule  ft.5l(b)  states  that  the  tirm  quotr 
raquimments  do  not  apply  wtum  a  "fast  markM" 
has  been  dtcJared  rn  a  class  of  optinns  piirsiiant  Ici 
CBOE  Kule  6.6.  In  .iddiluin,  CBOE  Rule  S.51(c) 
gives  the  MPC  authority  to  grant  exemptions  to  the 
firm  quote  raqutremenis  for  either  a  class,  or  .serii* 
within  a  class,  if  it  is  dMermim.-d  that  tht-  inrilvidu<ti 
■.Ituation  «kamint»  such  action. 

'•!tSlJ.S.C.7B(Iti|(.M[lB88). 

"The  presence  of  the  PAR  Wuri^&tdtion  rnh«:tcrs 
the  hpnefils  alrpsdy  provided.t*)'  the  Exrh«ng»-\ 
A"tBqnote  .Sy!it»>m.  Autoquote  changes  DPMs' 
published  quotes  rfulomalically  in  rfspun.s«  lu 
ch<in!;ed  maikm  conditions:  the  PAKworkklatUiits 
allow  DI'M.s  greater  quote  flekibility  ihan'lliat 
providfid  by  thi*  CIU)E's  Autoquote  System  S)  iIm-H. 
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The  "fast  market"  exception  of  Rule  6.6 
also  addresses  such  concerns  by 
providing  DPMs  relief  during  fast 
moving  markets.**  Although  the  CBOE 
Rules  will  continue  to  allow  the  MFC  to 
grant  exemptions  from  the  100  contract 
firm  quote  requirement  on  a  case  by 
case  basis,'*  the  Commission  believes 
such  exemjjtions  should  only  be  granted 
in  extraordinary  circumstances. 

The  Commission  believes  that  the 
CBOE  rules  will  ensure  that  those  DPMs 
required  to  meet  the  100  contract  firm 
quote  guarantee  for  interest  rate  options 
will  be  adequately  capitalized  to  handle 
the  increased  guarantee.  In  this  regard, 
CBOE  Rules  will  continue  to  require 
that  member  organizations  subject  to 
Rule  15c3-l  under  the  Act  comply  with 
the  capital  requirements  prescribed 
therein,  as  well  as  comply  with  certain 
additional  re(}uirements  of  the  CBOE.*^ 

The  Commission  also  notes  that  the 
CBOE's  proposal  will  be  introduced 
gradually,  and  initially  will  only  apply 
to  30>year  bond  interest  rate  options.  As 
the  use  of  PAR  workstations  extends  to 
other*classes  of  interest  rate  options,  so 
too  will  the  applicability  of  the  100 
contract  firm  quote  minimum. 

The  Commission  Hnds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  Amendment  No.  2  serves 
to  clarify  the  operation  of  the 
Exchange's  systems  as  they  relate  to  a 
DPM's  firm  quote  responsibilities. 
Specifically,  Amendment  No.  2 
describes  how  PAR  workstations, 
together  with  the  CBOE's  existing 
Autoquote  System,  allow  DPMs  to 
adjust  quotes  with  speed  and  fiexibility. 
In  clarifying  the  operation  of  the    • 
Exchange's  systems,  Amendment  No.  2 
does  not  create  any  substantive  changes 
to  the  CBOE's  proposal.  Based  on  the 
foregoing,  the  Commission  believes  that 
it  is  consistent  with  Section  6(bK5)  of 
the  Act  to  approve  Amendment  No.  2  to 
the  CBOE's  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  Amendment  No. 
2  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission,  • 
4.')0  Fifth  Street  NVV.,  Washington.  DG  . 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 


''*Seesup/D  note  10. 
'>See CBOE  Rule  S.SKc). 
"■SccCBOE  Rules,  Chapti-r  Xlll. 
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rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
ill  also  be  available  for  inspection  and 
opying  at  the  principal  office  of  the 
.xchange.  All  submissions  should  refer 
o  File  No.  SR-CBOE-94-17  and  should 
submitted  by  November  21, 1994. 
It  Is  Therefore  Ordered,  pursuant  to 
ection  19(b)(2)  of  the  Act,"  that  the 
roposed  rule  change  (File  No.  SR- 
OE-94-17).  as  amended,  is  approved. 
For  the  Ck>mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
iuthority.'" 

honathan  G.  Katz, 

Secretary. 

FR  Doc.  94-26765  Filed  10-27-94;  8:45  am] 
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Release  No.  34-34875;  File  Nos.  SR-MCC- 
94-13  and  SCCP-94-oe] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation  and 
Stock  Clearing  Corporation  of 
^Philadelphia;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Changes  Expanding 
the  Interfaces  With  the  National 
Securities  Clearing  Corporation's 
ixed  Income  Transaction  System 

October  21. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
"Act"),*  notice  is  hereby  given  that  on 
October  13. 1994.  and  October  21, 1994, 
respectively,  the  Midwest  Clearing 
Corporation  ("MCC")  and  the  Stock 
Clearing  Corporation  of  Philadelphia 
"SCCP")  filed  with  the  Securities  and 
iixchange  Commission  ("Commission") 
Lhe  proposed  rule  changes  as  described 
n  Items  I  and  II  below,  which  Items 
lave  been  prepared  primarily  by  MCC 
and  SCCP.  On  October  20, 1994,  MCC 
unended  its  filing  to  exclude  the 
)roposed  addition  of  an  automated 
Ixed  income  transaction  system  book 
entry  feature  for  municipal  bond-s.^  The 


"  15  U.S.C  78s(b)(2)  (19«8). 

'"17CFR  200.30-3(»Kl2)  (1993). 

'  is  U.S.C.  78s(b)(l) 0.988). 

^  Letter  from  David  T.  Russoff.  Altor/iey.  WCC.'I* 
Peter  Geraghty,  AttornRy.  Division  of  Market 
Regulation,  Securities  and  Exchange  Commission 
[October  20. 1994).  The  book  entry  feature  is  the 
lubjeci  of  Midwest  Securities  Trust  Company  File 
Mo.  SR-MSTC-94-H. 


Commission  is  publishing  this  notice 
and  order  to  solicit  comments  fi-om 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  changes. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

MCC  and  SCCP  each  propose  to 
expand  its  interface  with  the  National 
Securities  Clearing  Corporation's 
("NSCC")  fixed  income  transaction 
system  ("FITS")  3  to  include  corporate 
bonds  and  unit  investment  trusts 
("UTTs")." 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
MCC  and  SCCP  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
MCC  and  SCCP  have  prepared 
summaries,  set  forth  in  section  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

Under  the  proposed  rule  filings.  MCC 
and  SCCP  each  propose  to  expand  its 
interface  with  NSCC's  FITS  to  enable 
MCC  and  SCCP  participants  to  take 
advantage  of  the  improved  input  and 
comparison  features  of  FITS  for 
corporate  bonds  and  UITs.' 

Similar  to  MCC's  and  SCCP's  current 
interfaces  with  NSCC's  FITS  for 
municipal  securities.^  all  trade 
comparisons  for  corporate  bonds  and 
UITs  will  be  conducted  at  NSCC  and  not 
at  either  MCC  or  SCCP.  Under  the 
expanded  interfaces,  the  earlier  cutoff 
times  for  the  input  by  MCC  and  SCCP 
participants  of  two-side  original  trade 


'  For  a  detailed  description  of  NSCC's  FITs.  see 
Securities  Exchange  Act  Release  No.  32747  (.August 
13,  1993).  58  FR  44530  |File  No.  SR-NSCC-93-021 
(order  approving  proposed  rule  change). 

'  For  a  complete  description  of  NSCCs  expansion 
of  FITS  to  include  corporate  bonds  and  unit 
investment  trusts,  refer  to  Securities  Exchange  Act 
Release  No.  34867.  (October  20, 1994)  IFile  No.  SR- 
NSCC-94-161  (order  approving  proposed  rule 
change). 

'  Supra  note  4. 

■■  For  a  complete  description  of  the  or!gin<il  f-HX. 
and  SCCP  interface  with  NSCC's  FTTS,  see 
Securities  Exchange  Act  Release  No.  33524  ()anuar\ 
26, 1994),  59  FR  4958lFile  Nos.  SR-MCC-93-04 
and  SCCH-93-031  (Orrfer  approving  establish.iiei;t 
of  interfaces  with  NSCC's  FPFS). 


information  that  were  previously 
applicable  for  municipal  securities 
trades  now  will  be  applicable  to  trades 
in  corporate  bonds  and  unit  investment 
tTu.sts.  MCC's  cutoff  time  for  submission 
by  its  participants  of  original  trade  input 
will  he  7jO0  P.M.  (central  time)  on  the 
trade  date  and  4:00  P.M.  (central  time) 
on  the  day  following  the  trade  date 
("T+T*)'for  supplemental  trade  input. 
SCCP's  cutoff  time  for  submission  by  its 
participants  of  original  trade  input  will 
lielrOO  A.M.  (eastern  time)  on  trade 
date,  and  adjustments  to  original  trade 
input  must  be  made  prior  to  4:t)0  P.M. 
(eastern  time)  on  T+1.'  Because  NSCC 
will  "be  transmitting  comparison  report.*; 
10  MCC  and  SCCP  reflecting  the 
compRTBd  trades  of  MCC  and  SCCP 
participants  early  in  the  morning  on 
T+l .  MCC  and  SCCP  will  produce 
contract  reports  for  therr  participants  by 
R:00  A.M.  (central  timer)  and  9:00  A.M. 
(eastern -time),  respectively,  on  T+1.  The 
interface  will  enable  MCC  and  SCCP 
participants  to  take  full  advmitage  of  the 
NSCC  expansion  of  FITS. 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

MCC  and  SCCP  do  not  believe  that  the 
proposed  xule  changes-will  impose  a 
burden  on  competition  that  is  jiot 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organizations ' 
Statement  on  Comments  on  the 
PropoBed  Rule  Changes  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Pate-ef  Effcctivencas  «f  the 
Proposed  Ririe  Changes  and  Timing  for 
Conunission  Actkm 

Section  1 7A(a)(2)( A)(i)  of  the  Act 
directs  the  Commission  to  facilitate  the 
establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  traniiactions." 
Betause  the  expanded  interfaces  enable 
MCC  and  SCCP  participants  to  utilize 
FITS  with  all  its  benefits,  the 
Commission  believes.  Tor  all  the  reasons 
set  forth  in  the  FITS  aj^ovaJ  order.» 
that  tlie  proposed  rule  changes  filed  by 
MCC  and  SCCP  further  this  goal, 

MCC  and  SCCP  have  requested  that 
the  Commission  iind  good  cause  for 
approviog  the  proposed  rule  changes 


'  The  SOCP  cutoff  limes  j-eferred  lo  afacn'e  are  {or 
automated  input.  SCCP's  cutoTItime  for  manual 
sijtiiiiiwiuii«r  original  tradf;  inptit  will  be4:00'P.M. 
(c^aAerD-lia■)iantIad•  date  Manual  input 
adjustments  (0  original  trade  input  must  be  made 
priof  to  1:00  P.M.  (eaatern  time)  on  J*\. 

"  15  U.S.C  5  78q-l(aM2KA)a)  (1M«). 

"iiirpiDnatel. 


prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  dianges 
because  accelerated  appro\-a1  will  allow 
MCC  participants  and  SCCP  participants 
to  utilize  and  to  take  full  advantage  of 
the  benefits  of  the  expanded  FITS  as 
soon  as  it  is  operational  at  NSCC 
Furthennore,  the  Commission  has 
previously  published  notice  of  and 
approved  NSCC's  implementation  of  tJ»e 
enhanced  FITS.  NSCC's  proposed  rule 
change  did  not  generate  any  comment 
letters,  and  none  are  expected  on  MCC'k 
and  SCCP's  proposals. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  Mrrrtten  submission 
should  •file  «ix copies  thereof  with  tte 
Secretary.  Securities -and  Exchange 
CinmnifiKion.  450  Fifth  Street  NW.. 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  j^spect  to  the  proposed  rule 
changes  that  ate  filed  with  the 
Commifi.sion.  and  all  written 
cummunicaticuis  relating  to  the 
proposed  rule  diaitges  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  5a2,  will  be 
available  for  inspection  and  copying  at 
the 'CommiBsieoi's  Public  Reference 
Section.  450  5th  Street  NW.. 
Washington.  DC  20.'>49.  Copi&s  of  such 
filings  will  also  be  available  at  the 
principal  offices  of  MCC  and  SCCP.  All 
submissions  should  refer  to  File  Nos. 
SR-MCC-q4-1.3  and  SR-SCCP-94-06 
and  should  be«ubmrtted  by  No^'ember 
18. 1994. 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  p»roposal  is 
consistent  with  the  requirements  of  the 
Act.  particularJy  with  Section 
17A(a)(2){A')(i)  of  the  Act,  and  the  rules 
and  regulations-tberatmder. 

It  Is  Therrffore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  changes  (File  Nos.  SR- 
MCC-94-13  and  SR-SCCP-94-06)  be. 
and  hereby  are.  approved. 

For  the'Connnission  by  the  Division  oT 
MackatS^uiatitu.  {mrsuant  tu  delegated 
authority."' 
(FR  Dv:.  •4-K9e6'Klad  .MV^7-«4:  fi:45  sail 

BtLUNO  COOe  M10-W-M 


[Release  No.  34-34879;  File  Na  SR-ttSCC- 
94-13] 

Self-Aegtllatory  Organizations; 
National  Securmes  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rirte  Change  Modf^ring  the 
Automated  Customer  Account 
Transfer  Service 

Octotier  21,  IftM. 

On  July  20. 1994.  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchan^  Commission  CCommissioo  "j 
a  proposed  rule  change  (File  No.  SR- 
NSCC-94-13)  pursuant  lo  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Acf).»  Notice  of  the  proposal 
was  puliljshed  on  August  25. 1994.  in 
the  Federal  Register  lo  solicit  commetnts 
on  the  proposed  rule  change.  ^  No 
comment  letters  were  received.  For  tiie 
reasons  discusiied  below,  the 
Commission  is  ^proving  the  pro{XM>ed 
rule  change. 

I.  Description 

NSCC  is  modifying  its  Automat(^d 
Customer  Account  Transfer  Service 
("AC.'VTS")  lo  accelerate  the  lime  in 
which  customer  cash  or  margin 
accoimts  are  transferred.  NSCC's  nile 
change  is  made  in  ronjunciion  with  the 
New  York  Stock  Exchange's  ("Nysr') 
recently  approx-ed  rule  change 
amending  NYSE  Rule  412  »  and  the 
National  Association  of  Securities 
Dealers'  ("NASD")  recently  Rl«i 
propoRai  to  amend  Section  65  oftlie 
NASD's  Uniform  Practice  Code,*  both  of 
which  set  forth  guidelines  fortheir 
members' transfers  of  customer 
accounts. 

NSCC  is  amwiding  its  Rule  50, 
Section  91o  allow  an  NSCC  meml)er  to 
whom  a  customer's  securitiesaccount  is 
being  transferr«d  ("receiiingmwrnbeT") 
one  business  day  after  receipt  of  the 
(iistomer  scnount  asset  data  report  from 
NSCC  to  determine  whether  to  accept 
the  account,  to  reject  the  account,  or  to 
request  that  the  NSCC  member  who 
currently  maintains  the  accouot 
("delivering  mereber")  make 
adjustments  to  the  accoent.  Cinremly. 
receiving  members  have  two  business 
days  to  respond  after  receiiiing  the 


">  1 7  CFR  200.3O-akltl2)11994). 


'  IS  iJ.sx:.-rBrfbKi )  (i«8«. 

^Sacurhiw  Exchange  ^CT  RekeaMMo.  MSBB 
(AugUM  IB.  19M].  59  KR  4M76. 

"•Far  6  conplMvdMciiption  of  the  NYa£rula 
change,  refcrto  Securities  Exchange  Act  Relaase 
No.  34633  (September  2.  1994).  59  FR  46*72  fFile 
No.  SR-NYSE-94-ilj  (order  approving  proposed 
rule  change  reU-ing  to  m'Sif*  customer  accouia 
transfers). 

*  For«  o(iinple*e  dMcription  of  the  .NYSE 
pntpoced  riile  change,  rstar  lof  ile  N«.  :>R-rWAS&- 
M-S&. 
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customer  account  asset  data  report. 
Where  Mutual  Fund  Services  eligible 
book  share  mutual  fund  assets  are  to  be 
transferred,  a  receiving  member  again 
will  have  one  business  day  instead  of 
two  business  days  after  receipt  of  the 
customer  account  asset  data  report  to 
submit  detailed  transfer  instructions  to 
NSCC.  During  the  one  day  review 
period,  a  delivering  member  is  able  to 
add,  to  delete,  or  to  change  an  item  in 
the  securities  account  being  transferred. 
Each  business  day  that  the  delivering 
member  causes  an  adjustment  to  be 
made  to  an  account  will  give  the 
receiving  member  one  additional 
business  day  after  each  adjustment  to 
accept,  to  reject,  or  to  request 
adjustments  or  in  the  case  of  mutual 
funds  to  submit  transfer  instructions. 
Currently,  receiving  member  have  two 
business  days  after  each  adjustment. 
Additionally,  the  proposed  rule  change 
deletes  language  that  treats  account 
transfers  containing  option  positions 
diHerently  from  transfers  of  accounts 
without  option  positions. 

n.  Discussion 

The  Commission  Hnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  tbe 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).5  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions, 
and  to  foster  cooperation  and 
coordination  witb  {>ersons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  NSCC's  rule  change 
shortening  the  time  period  for 
transferring  accounts  should  result  in 
benefits  to  both  customers  and  members 
by  increasing  efflciency  in  the  transfer 
of  accounts.  NSCC's  proposed  rule 
change  is  made  in  conjunction  with  the 
NYSE's  aiid  the  NASD's  rule  changes 
governing  their  members'  transfers  of 
customer  accounts;  therefore,  the 
Commission  believes  the  proposal 
fosters  cooperation  and  coordination 
with  persons  engaged  in  clearance  and 
settlement  of  securities  transactions.  In 
addition,  reducing  the  time  for  account 
transfers  is  consistent  with  Commission 
Rule  15c6-l  mandating  a  three  business 
day  settlement  cycle  effective  June  1, 
1995.« 


»15  U.S.C  78q-l(b)(3)(F)  (1988). 

■For  a  complete  description  of  Rule  I5c6-l.  refer 
to  Securities  Exchange  Act  Release  No.  33023 
(October  6. 19M).  M  FR  52S91  (File  No.  57-5-93) 
(adopting  Rule  15c6-1). 


in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act,  particularly  with  Section 
17A(b)(3)(F)  of  the  Act.  and  the  rules 
and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19Cb)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-13)  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonathan  G.  Katz, 
Secretary. 

FR  Doc.  94-26764  Filed  10-27-94;  8:45  am) 
MUJNG  CODE  MIO-OI-M 


Self-Regulatory  Organizations; 

Eilications  for  Unlisted  Trading 
ileges;  Notice  and  Opportunity  for 
ring;  Philadelphia  Stock  Excbange, 
Incorporated 

October  24. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Elsevier  NV 
American  Depositary  Shares,  Each 
Representing  Two  Ordinary  Shares  of 
DFL  SO.Ol  Par  Value  (File  No.  7-13092) 
Reed  International  Flo 
American  Depositary  Shares,  Each 
Representing  Two  Ordinary  Shares  of  25 
P.  (File  No.  7-13093) 
Citicorp 
8.30  Pc.  Non  Cum.  Pfd  Stock,  No  Par  Value 
(File  No.  7-13094) 
Gabelli  Global  Multimedia  Trust,  Inc 
When  Issued  Common  Stock,  S.Ol  Par 
Value  (File  No.  7-13095) 
Integon  Corporation 

Conv.  Pfd  Stock  (File  No.  7,-13096) 
Pohang  Iron  &  Steel  Co.  Ltd. 
American  Depositary  Shares,  Each 
Representing  1  /4th  of  a  Share  of 
Common  Stock  (File  No.  7-13097) 
Castech  Aluminum  Group,  Inc 
Common  Stock,  SOI  Par  Value  (File  No.  7- 
13098) 
Sports  Club  Company,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
13099) 
Telex  Chile  S.A. 
American  Depositary  Shares,  Each 
Representing  Two  Shares  of  Common 
Stock.  No  Par  Value  (File  No.  7-13100) 
Kinross  Gold  Corporation 
Common  Stock.  No  Par  Value  (File  No.  7- 
13101) 
Merry  Land  and  Investment  Co. 


'  17  CFR  2O0.3O-3(a)(12)  (1994). 


Common  Stock.  $.01  Par  Value  (File  No.  7- 
13102) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  November  15, 1994, 
wn-itten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
£ire  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-26698  Filed  10-27-94;  8:45  am) 
BILUNG  CODE  M10-01-M 

[Release  No.  35-26147] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  a?  Amended 
f'Act') 

October  21. 1994. 

Notice  is  hereby  given  that  the 
following  niing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  14, 1994.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
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law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective.   ' 

Consolidated  Natural  Gas  Company 
(7(^6306) 

Consolidated  Natural  Gas  Company. 
CNG  Tower.  Pittsburgh.  Pennsylvania 
15222-3199  ("Consolidated"),  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  under  Sections  6(a)  and  7  of 
the  Act. 

By  prior  Commission  orders  in  this 
proceeding  dated  November  27, 1985, 
March  20, 1986  and  December  18, 1989 
(HCAR  Nos.  23925,  24053  and  25003, 
respectively).  Consolidated  was 
authorized  to  issue  364,616  shares  of  its 
common  stock,  $2.75  par  value 
("Common  Stock"),  from  time-to-time 
through  December  31, 1994.  to  the  agent 
for  participants  in  Consolidated's 
Dividend  Reinvestment  Plan  ("DRP") 
and  to  the  Trustees  of  the  Employee 
Stock  Ownership  Plan  ("ESOP")  of 
Consolidated  and  its  participating 
subsidiaries.  Of  the  total  number  of 
shares  authorized.  Consolidated 
allocated  210,348  and  154,268  shares, 
respectively,  to  the  DRP  and  ESOP.  It  is 
anticipated  that  133.251  shares  of 
Common  Stock  allocated  to  the  ESOP 
v\rill  remain  unissued  as  of  December  31, 
1994.  All  shares  allocated  to  the  DRP 
have  been  issued. 

Consolidated  proposes  to  continue  the 
ESOP  and,  at  the  option  of  its  Board  of 
Directors  ("Board"),  distribute  to 
participants  either  authorized  and 
unissued  Common  Stock  or  outstanding 
Common  Stock  purchased  in  the  open 
market.  Authorized  and  unissued  shares 
of  Common  Stock  vrill  be  issued 
whenever  additional  equity  capital  is 
needed  by  Consolidated.  The  per  share 
price  of  original  issue  Common  Stock 
purchased  from  Consolidated  will  be 
the  average  of  the  closing  price  of 
Consolidated's  Common  Stock  on  the 
New  York  Stock  Exchange  Consolidated 
tape  for  the  20  consecutive  trading  days 
immediately  preceding  the  date  of 
transfer.  Consolidated  will  use  the 
proceeds  from  the  sale  of  such  shares  for 
general  corporate  purposes.  Whenever 
additional  equity  capital  is  not  needed 
by  Consolidated,  ESOP  shares  will  be 
acquired  through  open  market 
purchases  by  the  ESOP  trustees. 

The  ESOP  is  noncontributory  on  the 
employee's  part  and  is  administered  by 
trustees.  No  one  has  the  right  to  vote 
any  shares  acquired  by  the  ESOP  other 


than  the  participants  who  own  such 
shares.  The  Board  has  the  right  to  adjust 
the  number  of  shares  reserveid  under  the 
ESOP  which  may  be  issued  in  order  to 
prevent  dilution  or  enlargement  of 
participants'  rights  under  the  ESOP  in 
the  event  of  a  stock  split,  reserve  stock 
split,  reorganization  or  similar  event 
with  respect  to  which  the  Board 
determines  that  an  equitable  adjustment 
is  appropriate.  Consolidated  requests 
authority  to  issue  said  133,251  shares, 
or  such  shares  as  may  respectively 
remain  unissued  at  December  31, 1994, 
until  such  numbers  shall  be  exhausted, 
but  not  beyond  December  31, 1999. 
Consolidated  further  requests  authority 
to  adjust  the  number  and  par  value  (if 
appropriate)  of  shares  of  Common  Stock 
that  may  be  issued  under  the  ESOP  in 
the  implementation  of  the  anticipation 
or  anti-enlargement  of  rights  provisions 
of  the  ESOP. 

Consolidated  Natural  Gas  Company 
(70-7170) 

Consolidated  Natural  Gas  Company. 
CNG  Tower,  Pittsburgh,  Pennsylvania 
15222-3199  ("Consolidated"),  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  under  Sections  6(a)  and  7  of 
the  Act. 

By  prior  Commission  orders,  dated 
November  27, 1985,  March  20, 1986  and 
December  18, 1989  (HCAR  Nos.  23926. 
24052  and  25002,  respectively). 
Consolidated  was  authorized  to  issue 
1,500,000  shares  of  its  common  stock, 
$2.75  par  value  ("Common  Stock"), 
from  time-to-time  through  December  31, 
1994,  to  the  agent  for  participants  in 
Consolidated's  Dividend  Reinvestment 
Plan  ("DRP").  Pursuant  to  those  orders, 
84,097  shares  of  Common  Stock  have 
been  issued  through  September  8. 1994. 
It  is  anticipated  that  1.415.903  shares  of 
Common  Stock  allocated  to  the  DRP 
will  remain  unissued  as  of  December  31, 
1994. 

Consolidated  proposes  to  continue  the 
DRP  and.  at  the  option  of  its  Board  of 
Directors  ("Board"),  offer  participants 
either  authorized  and  unissued 
Common  Stock  or  outstanding  Common 
Stock  purchased  in  the  open  market. 
Authorized  and  unissued  shares  of 
Common  Stock  will  be  issued  whenever 
additional  equity  capital  is  needed  by 
Consolidated.  The  per  share  price  of 
original  issue  Common  Stock  purchase 
from  Consolidated  will  be  the  closing 
price  of  Consolidated's  Common  Stock 
on  the  New  York  Stock  Exchange 
Consolidated  tape  on  the  dividend 
payment  date.  Consolidated  will  use  the 
proceeds  frt>m  the  sale  of  such  shares  for 
general  corporate  purposes.  Whenever 
additional  equity  capital  is  not  needed 


by  Consolidated,  DRP  shares  will  be 
acquired  through  open  market 
purchases  by  Society  National  Bank 
("Society")  in  Cleveland.  Ohio,  which 
will  continue  to  act  as  agent  for 
stockholders  participating  in  the  DRP. 
Consolidated  will  absorb  all  brokerage 
commissions  and  administrative 
charges,  such  as  agent  fees. 

No  one  has  the  right  to  vote  any 
shares  acquired  through  the  DRP  other 
than  the  respective  participants  in  the 
DRP  who  own  such  shares.  The  Board 
has  the  right  to  adjust  the  number  of 
shares  reserved  under  the  DRP  which 
may  be  issued  in  order  to  prevent 
dilution  or  enlargement  of  participants' 
rights  under  the  DRP  in  the  event  of  a 
stock  split,  reverse  stock  split, 
reorganization  or  similar  event  v»rith 
respect  to  which  the  Board  determines 
that  an  equitable  adjustment  is 
appropriate.  Consolidated  requests 
authority  to  issue  1.415,903  shares  of 
Common  Stock,  or  such  shares  as  may 
actually  remain  unissued  at  December 
31,  1994,  to  Society  as  agent  for  the  DRP 
until  such  number  shall  be  exhausted, 
but  not  beyond  December  31, 1999. 
Consolidated  further  requests  authority 
to  adjust  the  number  and  par  value  (if 
appropriate)  of  shares  of  Common  Stock 
that  may  be  issued  under  the  DRP  in  the 
implementation  of  the  anti-dilution  of 
rights  provisions  of  the  DRP. 

Central  Power  and  Light  Company  (70- 
7572) 

Central  Power  and  Light  Company 
("CPL  "),  539  N.  Carancahua  Street, 
Corpus  Christ! .  Texas  78401,  an  electric 
utility  subsidiary  company  of  Central 
and  South  West  Corporation,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application,  previously  filed  under 
sections  9(a)  and  10  of  the  Act.  under 
sections  9(a)  and  10  of  the  Act  and  Rule 
54  thereunder. 

By  order  dated  April  13. 1989  (HCAR 
No.  24863).  the  Commission  authorized 
CPL  to  lease  to  nonaffiliated  third 
parties: 

(1)  Approximately  23.400  square  feet 
of  excess  space  on  the  first  two  floors  of 
its  corporate  headquarters  building, 
located  at  539  N.  Carancahua  Street. 
Corpus  Christi.  Texas  ("Headquarters 
Building"); 

(2)  Approximately  17,800  square  feet 
of  excess  space  on  the  third  and  fourth 
floors,  in  the  basement  and  on  the  roof 
of  the  Headquarters  Building;  and 

(3)  Space  in  one  of  its  former  office 
buildings  pending  eventual  sale  of  the 
building. 

CPL  now  proposes  to  lease  to  Enron 
Oil  &  Gas  Company,  a  nonaffiliated 
third  party  ("Enron"),  approximately 
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34,954  atfiem  fint  of  «3ocms  space  in 
Headquarten  Builduig  ("LMsad 
Space").  CPL  fais  enterad  into  a  Lease 
AgreeoMnt,  dated  September  16, 1994, 
with  EnroD  pronding  far  such  leese,  as 
supidemented  by  a  kiter.  dated 
September  22, 1994,  fron  CPL  to  Enron 
("Lease").  The  obiigatkHis  of  CPL  under 
the  Lease  are  sufajact  to  and  conditioned 
upon  receipt  by  CPL  of  all  required 
govemmenUl  and  regulatory  approvals, 
including  this  Commissioo's.  The  terra 
of  the  Lease  is  far  five  years, 
comraanciag  on  November  1, 1994  and 
ending  on  October  31, 1999,  unless 
certain  inproveniraits  to  the  Leased 
Space  have  not  been  completed  or  all 
required  governmental  and  regulatory 
approvals  have  not  been  received  by 
November  1, 1994.  In  the  case  of  such 
a  delay,  the  temi  of  the  lease  will 
commence  when  such  improvements 
have  been  completed  or  such  approvals 
have  been  obtained  and  will  end  five 
years  thereafter. 

The  rental  payments  due  under  the 
Lease  are  (30,584.75  per  month, 
equivalent  to  an  annual  rental  rate  of 
$10.50  per  square  foot  of  "net  rentable 
area,"  as  defined  in  the  Lease.  The 
rental  payments  are  subject  to  increase 
in  acoordaaoe  «vitb  increases  in  a 
spedSed  Consumer  Price  Index  and  to 
other  customary  adjustments.  The  Lease 
also  provides  far  a  ^aat  by  CFL  to 
Enron  of  a  "tenant  finish  allowance"  of 
$325,072.20  Of  $9.30  per  square  foot  of 
net  rentable  area  for  the  purpose  of 
constructing  iaiprovements  to  the 
Leased  Space.  This  allowance  is  payable 
as  avork  oa  improvements  to  the  Leased 
Space  is  performed  and,  to  the  extent 
not  expended  oo  improvements,  shall 
be  credited  to  rent  due  under  the  Lease. 
Under  the  Lease,  CPL  b  to  pay  a 
brokerage  fee  to  Enron  Property 
Company,  an  affiliate  of  Enron,  of 
$73,403.40  or  4%  of  the  gross  rental  due 
over  the  term  of  the  Lease.  Such  fee  i* 
payable  widua  ten  days  after  the  date 
the  Lease  becaaras  efiectiva.  CPL 
believes  that  the  rental  payments,  the 
tenant  finish  allowance  and  the 
brofcerage  foe  provided  for  in  the  Lease, 
taken  together,  will  result  in  net  rental 
payments  that  are  at  or  near  market  rates 
for  space  oenparaUe  to  the  Leased 
Space. 

CPL  has  also  agreed  to  give  Enron  a 
right  of  first  reivsal  to  leese  any 
■addjtiooal  space  on  two  floors  of  the 
Headquarters  Building  that  mi^t 
become  avai  labia  for  leaae  during  the 
term  of  tiba  Lease.  Sucii  provisioas  as  lo 
addUional  spaoe  are  a  addHioo  to  and 
independent  of  the  provisions  governing 
the  Leased  Spaoa.  Anv  faase  of  such 
additional  apace  «rovld  be  far  the 
'  remaiaiog  anenisBd  tana  of  the  1 


an  annual  rental  rale  per  square  foot 
eitual  to  the  rate  to  be  paid  under  the 
LMse.  The  lease  wrould  also  provide  for 
a  tenant  finish  elfovrance  per  square  foot 
equal  to  the  allowance  to  be  paid  under 
the  Lease,  but  propottionalely  red^reed 
to  reflect  <he  portion  of  the  term  of  the 
L£ase  that  will  have  then  expired.  In  all 
other  respects,  the  lease  of  such 
aoditionel  space  wouM  be  on  the  same 
t^rms  and  conditttxts  as  are  contained  in 
tl^e  Lease. 

Utilities,  ct  al.  (70-8479) 

Northeast  Utilities  ("Northeast"),  174 
ish  Hill  Avenoe,  West  ^mngfieM. 
isachusetts  01809,  a  registered 
J  Iding  oompaoy,  and  its  wholly  owned 
sabsidiary  companies  ("Subsidiaries'1, 
Holyoke  Water  Power  Company 
CtHolyoke").  Canal  Street,  Holyoke. 
Massachusetts  01040,  Western 
N^assachusetts  Electric  Company 
('!WMECO")  and  The  Quinnehtuk 
mpany  ("Quinnehtuk"),  both  of  174 
ush  Hill  Avenue,  West  Sprir\gfield, 
[assacfausetts  01809,  Public  Service 
impany  of  New  Hampshire  ("PSNH") 
aitd  North  Atlantic  Energy  Corporation 
('♦North  Atlantic^,  both  of  1000  Elm 
Street.  Manchester.  New  Hampshire 
0$015,  Tlie  Connecticut  Light  &  Power 
Cbmpany  ("CL&P"J.  Northeast  Nuclear 
Energy  Company  (*T»luclear^  and  The 
Rbcky  River  Realty  Company  ("Rocky 
River"),  each  of  107  Selden  Street. 
Berlin,  Connecticut  06037,  and  IffiC  Inc. 
(JHEC"),  24  Prime  Parkway.  Natick. 

Massachusetts  017&0  Jail  mmpanf^ty 

collectively.  "Applicants"),  have  filed 
ai  I  application-declaration  under 
S  actions  6(al.  7. 9(^.  10  and  12(b)  of  the 
A  :X  aiK)  Rules  43. 45. 53  ajid  54 
tl  ereiinder. 

By  orders  dated  December  16. 1992, 
Ji  ne  25. 1993  and  September  13. 1994 
(I  CAR  Nos.  25710. 25836.  and  26126, 
tt  spectivelyl  authority  was  granted, 
ti  rough  December  31, 1994  (subject  to 
a  rtain  borrowing  limits),  for  inter  alia: 

(1)  Northeast  to  make  open  account 
a(  vances  to  its  subsidiarv  companies; 

(2)  The  continuation  ot  the  Northeast 
Utilities  System  Money  Pool  fl^oney 
Pk)!"): 

(3)  The  issuanoe  of  sbort-temi  notes 

p  irsuant  to  lines  of  credit  by  Northeast, 
H  olyoke,  WMECO,  CLiP,  Nuclear, 
R  )cky  River  and  VSM\;  and 

(4)  The  issuance  and  «ale  of 

o  immercial  papCT  by  Notfaeast,  CL&P 
ai  id  WMBCX). 

As  doecribed  in  pMire  detril  below, 
A  iplicants  propose,  subfect  to  certain 
It  aximum  l^its  deecribed  below,  to: 

(1)  MMe  slioit-4enH  borrewings  from 
ti  ne-to-time  after  Daoember  31, 1994 
aid  on  or  before  DeoeiMber  31, 1996, 
ef  idenoad  (a)  in  the  case  olNeilheast. 


CLAP.  WMECO,  PSNH,  HolyiAe. 
Nuclear,  and  Rocky  River,  by  notes 
("Short-Term  Notes")  issued  to  banks 
and  non-bank  lending  institutions 
through  formal  and  informal  oedit  lines 
and  (b)  in  the  case  of  CL&P.  WMECO 
and  Northeast,  by  commercial  paper 
("Commercial  Paper"); 

(2)  Continue  to  use.  through 
December  31, 1996,  the  Money  Pool; 
and 

(3)  Allow  Northeast,  under  the  terms 
of  the  Money  Pool,  to  borrow  hmds 
from  lending  institutions  solely  for  the 
purpose  of  lending  those  funds  through 
the  Money  Pool  to  PSNH.  Nuclear. 
North  Atlantic,  Rocky  River, 
Quinnehtuk  and  VSEC 

Applicants  propose  that  the 
maximum  »^e">ff»to  borrowii^ 
pursuant  to  the  authority  requested 
herein  shall  not  exceed  the  following 
amounts:  Northeast— $150  million; 
CL&P— $325  million:  *  WM£CO-^S60 
million;  PSNH-i$17S  million; 
Holyoke-^$5  million;  Nud«ai>-^50 
million;  North  Atlantic— 450  million; 
Rocky  River— ^22  millioii; 
Quinnehtuk-^Se  million;  and  H£C— 4(11 
million. 

The  Applicants  propose  to  extend 
their  present  authority  through 
December  31, 1996  to  mahe  open 
account  advances  to  PSNH,  Naclaar, 
North  Atlantic  Quinnehtuk.  Rocky 
River  and  HEC  tfaiough  the  Money  Pool 
by  issnii^  Short-Term  Notes.  Sellii^ 
Commercial  Paper  or  borrowing  from 
the  Northaast  Utiiittes  mutti-baak 
revolving  credit  facility  CRevolvioig 
Credit  Facility").^ 

It  is  also  stated  that  North  Atlantic 
and  HEC  will  be  entitled  to  borrow 
through  the  Money  Pool  only  if  and  to 
the  extent  that  funds  in  the  Money  Fknl 
attributable  to  contributions  from 
Northeast  are  available  far  sncii 
borrowings.  PSNH  will  not  he  entitled 
to  borrow  funds  through  the  Money 
Pool  that  are  attributable  to 
contributioBs  from  WMEOO  unless  and 
until  the  Massachusetts  Oepaitnent  of 


can  be  iacurred  bgrCLftP  and  Vn^BCO  it  tetlMT 
restricted  by  tbe  pioviiions  of  their  ntpective 
preianetl  Mscks.  GLtP  Md  WNfflOO  «adi  luve 
authoTizatiaa kmm the hiMMJofttieli  neyugjiPB 
preferred  itaoks  itiirai^  Mncfa  31. 28a4  in  te 
caM  of  CLAP  and  thttNigfa  February  la,  2804  in  the 
case  of  WMECO)  to  issue  securities  representii^ 
unsecured  tedriWediiew  up  to  aBMiOuiw  of  20% 
nfthnirniripnniiiiiiplUllinhMii 

2  NU,  CUkP.  WUBOO,  Ho^poke.  Nwivod 
Rocky  River  are  pattJM  to  t!tm  t3m  atiBiM  aMM- 
bank  revolving  credit  bciUtyttha  *»U  Sjntein 
Facility").  By  order  dated  T4ov.  23,  leSZ  IHCAK  Na 
25683 .  craatioa  of  Ike  iMiHty  «*m  aihoriMd.  By 
order  datad  Ok.  IS.  lan  and  May  «.  t9»«  IHOUt 
Nos.  25710 aod  2Se«a.  iMfieoli«el|^  P3MH  ww 
authorized  tocMMa  lt*«wn  ^25  «»iitii.<«i  iuiiii- 
bank  revolving  ci«ditfaci)tty. 
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Public  Utilities  has  issued  an  order 
authorizing  WMECO  to  lend  funds  to 
PSNH  through  the  Money  Pool.  PSNH's 
participation  in  the  Money  Pool  is  only 
expected  to  be  a  back  up  to  the  PSNH 
Facility. 

All  borrowings  from  the  contributions 
to  the  Money  Pool,  including  the  open 
account  advances,  will  be  documented 
and  will  be  evidenced  on  the  books  of 
each  Applicant  that  is  borrowing  from 
or  contributing  surplus  funds  to  the 
Money  Pool.  Any  Applicant 
contributing  funds  to  the  Money  Pool 
may  withdraw  those  funds  at  any  time 
without  notice  to  satisfy  its  daily  need 
for  funds.  Except  for  loans  from  the 
proceeds  of  external  borrowings  by 
Northeast,  all  loans  will  be  payable  on 
demand,  may  be  prepaid  by  any 
borrowing  Applicant  at  any  time 
without  premium  or  penalty  and  will 
bear  interest  for  both  the  borrower  and 
lender,  payable  monthly,  equal  to  the 
daily  Federal  Funds  Effective  Rate  as 
quoted  by  the  Federal  Reserve  Bank  of 
New  York.  Loans  from  the  proceeds  of 
external  borrowings  by  Northeast  will 
hear  interest  at  the  same  rate  paid  by 
Northeast  on  its  borrowings,  and  no 
such  loans  may  be  prepaid  unless 
Northeast  is  made  whole  for  any 
additional  costs  that  may  be  incurred 
because  of  such  prepayment.  Northeast 
will  be  fully  reimbursed  for  all  costs 
that  it  incurs  in  relation  to  loans  made 
to  the  other  Applicants. 

If  no  such  snort-term  needs  match  the 
amount  of  funds  that  are  available  for 
the  period  such  funds  are  available,  the 
Applicants  state  that  the  funds  in  the 
Money  Pool  will  be  invested  in: 

(1)  Obligations  issued  or  guaranteed 
by  the  United  States; 

(2)  Obligations  issued  or  guaranteed 
by  any  person  controlled  or  supervised 
by  and  acting  as  an  instrumentality  of 
the  U.S.  pursuant  to  authority  granted 
by  the  Congress  of  the  U.S.; 

(3)  Obligations  issued  or  guaranteed 
by  any  state  or  political  subdivision 
thereof,  provided  that  such  obligations 
are  rated  for  investment  purposes  at  not 
less  than  "A"  by  Moody's  Investors 
Service,  Inc.  ("Moody's")  or  by 
Standard  &  Poors  Corporation  ("S&P"); 

(4)  Commercial  paper  rated  not  less 
than  "P-1"  by  Moody's  or  not  less  than 
"A-l"  by  S&P;  or 

(5)  Such  other  instruments  as  are 
permitted  by  Rule  40(a)(1)  under  the  Act 
and  approved  by  the  Massachusetts 
Department  of  Public  Utilities  ("DPU") 
pursuant  to  Massachusetts  General  Laws 
chapter  164,  section  17A  and  the 
regulations  thereunder. 

The  Applicants  (other  than  North 
Atlantic,  HEC  and  Quinnehtuk)  also 
request  authority  to  secure  both  formal 


and  informal  credit  lines  with  a  number 
of  lending  institutions.  Formal  credit 
lines  may  be  subject  to  compensating 
balance  and/or  fee  requirements  and 
will  therefore  be  used  only  when  an 
Applicant  determines  that  such  a  credit 
line  offers  advantages  as  compared  with 
other  available  credit  options. 
Compensating  balance  requirements 
will  not  exceed  5%  of  the  committed 
credit  line  amount,  and  fees  will  not 
exceed  0.30%  per  annum.  Each 
Applicant  participating  in  a  credit  line 
would  be  able  to  draw  funds  to  the 
exclusion  of  the  other  Applicants.  The 
Applicants  may  change  their  credit  lines 
and  may  obtain  additional  lines  over 
time.  The  continued  availability  of  such 
credit  lines  is  subject  to  the  continuing 
review  of  the  lending  institutions. 

In  addition,  the  Applicants  (other 
than  North  Atlantic,  HEC  and 
Quinnehtuk)  propose  to  issue  Short- 
Term  Notes  pursuant  to  such  formal  and 
formal  lines  of  credit.  Short-Term  Notes 
will  be  issued  both  on  a  transactional 
basis,  with  a  separate  note  evidencing 
each  loan,  and  on  a  so-called  grid  note 
("Grid  Note")  basis,  as  described  below. 

Each  Short-Term  Note  issued  on 
transactional  basis  will  be  dated  the 
date  of  issue,  will  have  a  maximum  term 
of  270  days,  and  will  bear  interest  at  a 
fixed  or  floating  rate.  Such  Short-Term 
Notes  willbe  issued  no  later  than 
December  31. 1996,  and  will  (except  as 
described  below)  be  subject  to 
prepayment  at  any  time  at  the 
borrower's  option.  From  time-to-time, 
an  Applicant  may  use  a  different  form 
of  Short-Term  Note  containing 
customary  terms  to  evidence  its 
borrowings,  if  necessary,  to  satisfy  the 
needs  of  a  particular  lender. 

Short-Term  Notes  issued  on  a  Grid 
Note  basis  will  be  issued  by  an 
Applicant  to  a  particular  lending 
institution  at  or  prior  to  the  first 
borrowing  under  the  Grid  Note  from 
that  lender  by  the  Applicant.  Each 
repayment  and  reborrowing  subsequent 
to  the  first  borrowing  will  be  recorded 
on  a  schedule  to  the  note  without  the 
necessity  of  issuing  additional  notes. 
Also  recorded  on  a  schedule  to  the  note 
at  the  time  of  a  borrowing  will  be  the 
date  of  tbe  borrowing,  the  maturity 
(which  may  not  exceed  270  days  from 
the  date  of  the  borrowing),  the  number 
of  days  the  borrowing  is  outstanding, 
the  interest  rate  or  method  of 
determining  the  interest  rate,  the 
amount  of  interest  due,  and  the  date  of 
payment.  Except  as  described  below, 
borrowings  on  a  Grid  Note  basis  will  be 
subject  to  prepayment  at  any  time  at  the 
borrower's  option. 

The  interest  rate  on  all  Short-Term 
Notes  will  be  determined  on  the  basis  of 


competitive  quotations  from  several 
lending  institutions,  and  will  either  be 
at  a  fixed'interest  rate  or  at  a  floating 
interest  rate  determined  with  reference 
to  an  agreed-upon  index  (such  as  a 
Lending  institution's  prime  rate,  the 
London  InterBank  Offered  Rate, 
certificate  of  deposit  rates,  money 
market  rates  or  commercial  paper  rates). 
The  interest  rate  in  any  case  will  not 
exceed  two  percentage  points  above  the 
Federal  Funds  Effective  Rate.  The 
Applicants  will  select  the  lending 
institution(s)  from  which  to  make  a 
particular  short-term  borrowing  and 
determine  whether  to  borrow  at  a  fixed 
or  a  floating  rate  on  the  basis  of  the 
lowest  expected  effective  interest  cost 
for  borrowings  of  comparable  sizes  and 
maturities. 

Borrowings  bearing  floating  interest 
rates  will  generally  be  subject  to 
prepayment  at  the  borrower's  option. 
The  Applicants  believe  that  many 
lending  institutions  lending  funds  at 
fixed  interest  rates  are  engaged  in 
"matched  funding,"  i.e..  such  lenders 
acquire  for  comparable  maturities  the 
funds  that  are  lent  to  their  borrowers. 
Becau.se  the  lenders  would  remain 
oblieated  under  their  own  borrowings 
froin  others  if  the  Applicants  were  to 
prepay  their  borrowings  in  advance  of 
their  scheduled  maturities,  many 
lending  institutions  lending  funds  at 
fixed  interest  rates  stipulate  that  such 
borrowings  may  not  be  prepaid  or  may 
be  prepaid  only  with  a  premium  that 
will  make  the  lender  whole  for  any 
losses  (including  lost  profits)  it  may 
incur.  Accordingly,  in  order  to  realize 
the  benefits  of  fixed  interest  rates  when 
a  fixed-rate  borrowing  is  evaluated  to  be 
the  lowest  cost  borrowing  available,  the 
Applicants  may  from  time  to  time  agree 
with  individual  lenders  that  such 
borrowings  may  not  be  prepaid  or  may 
only  be  prepaid  if  the  lender  is  made 
whole  for  its  losses. 

CL&P,  WMECO  and  Northeast  request 
authority  to  continue  to  sell  Commercial 
Paper  publicly.  Such  Commercial  Paper 
will  be  issued  through  the  Depositor)' 
Trust  Company  in  the  form  of  book 
entry  notes  in  denominations  of  not  less 
than  $50,000.  of  varying  maturities, 
with  no  maturity  more  than  270  days 
after  the  date  of  issue.  The  Commercial 
Paper  will  not  be  repayable  prior  to 
maturity.  The  Commercial  Paper  will  be 
sold  through  a  placement  agent  or 
agents  in  a  co-managed  commercial 
paper  program  pursuant  to  a  placement 
agent  agreement  at  either  the  discount 
rate  per  annum  or  the  interest  rate  per 
annum  prevailing  at  the  date  of  issuance 
for  commercial  paper  of  comparable 
quality  and  of  the  particular  maturity 
sold  by  public  utility  issuers  thereof.  No 
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ComneiciAl  Paper  will  be  issued  unless 
the  issuing  Applicant  believes  that  the 
effective  interest  cost  to  tbe  Applicant 
will  be  equal  to  or  less  than  tl»e  efiective 
interest  rate  A  whidi  die  applicant 
could  issue  Sfaort-Tenn  Notes  in  an 
amount  at  least  equal  to  the  principal 
amount  of  such  Commercial  Paper.  The 
placement  agent  or  agents  will  receive  a 
commission  for  the  sale  of  the 
Commercial  Paper  of  not  more  than  Vb 
of  1%  per  annum,  on  a  discounted 
basis. 

Except  as  otherwise  described  herein 
and  unless  otherwise  authorized  by  the 
Commission,  any  short-term  borrowings 
of  the  Applicants  outstanding  at 
December  31, 1996  will  either  be  repaid 
from  internal  cash  resources  or  from  the 
proceeds  of  long-term  debt  or  equity 
flnancing  or  remain  outstanding  if  the 
Commission  authorizes  the  Applicants 
to  continue  such  short-term  borrowings 
after  December  31, 1996. 

For  the  CtBiiiiiiBion,  by  tfae  Divtskm  of 
Investment  Managemeat,  pursuant  to 
delegated  authority. 
Jonathaa  G.  Kate, 
Secretary. 

IFR  Doc.  94-26697  Filed  tO-27-94,  8:45  am) 
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DEPARTMENT  OF  STATE 
Office  of  the  Secretary 

[Public  Notice  2106] 

Determination;  Restoration  of 
Democracy  in  Haiti 

Pursuant  to  Section  508  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations,  1995 
(Public  Law  103-306),  and  comparable 
provisions  of  law,  and  Section  1-201  of 
Executive  Order  12163,  as  amended,  1 
hereby  determine  that  subsequent  to  the 
termination  of  assistance  for  Haiti  due 
to  the  overthrow  of  the  duly  elected 
head  of  government  by  military  coup  on 
September  30, 1991,  a  democratically 
elected  government  has  taken  office, 
such  that  the  aforementioned  provision 
of  law  shall  no  longer  apply  to  prohibit 
the  provision  of  assistance  for  Haiti. 

This  determination  shall  be  reported 
to  Congress  immediately  and  published 
in  the  Federal  Register. 

Dated:  October  1 7, 1994. 
Warren  Christopher, 
Secretary  o/Stote. 

IFR  Doc  94-276  FHod  10-27-94;  8:45  am] 
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DQPARTMENT  OF  TRANSPORTATION 

Aviatton  Proceedings;  Agreiaewts 
Fil  kJ  During  Ihe  Week  Ended  October 
21  1994 

'  lie  following  Agreements  were  filed 
wi  h  the  Department  of  Tranqjortation 
un  Jer  the  provisions  of  49  U.S.C  412 
ani  1  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Do  cket  Number:  49823 

Da  le  filed:  October  17. 1994 

Parties:  Members  of  the  International 

Air  Transport  Association 
Sufc/ecf.TCl2  Reso/P  1605  dated 

(pctober  14, 1994.  North  Atlantic- 

l^ideast  Expedited  Resos.  r-1 — /002q 

*-2— /091h 
Prdposed  Effective  Date:  expedited 

i  tecember  1, 1994 

Do  :ket  Number:  49824 

Da  e  filed:  October  17. 1994 

Pa  ties:  Members  of  the  International 

i  lir  Transport  Association 
Su  yject:  TC3  Telex  Mail  Vote  712, 
ipan-NepaWiet  Nam  fares,  r-1 — 

!43g  4-4— 063gg  r-7— G85i.  r-2— 
5.3g  r-5— 074n  t  8    Q76ee.  r-3— 
63g  r-6 — OSlnn  r-9— 081pp 
Pn  posed  Effective  Date:  October  30. 
994 

Do  :ket  Number.  49832 

Da  e  filed:  October  19, 1994 

Pa  ties:  Members  of  the  International 
i  AT  Transport  Association 

Su  )/ecf.TC2  Reso/P  1658  dated  October 
;  ,  1994  r-1  to  r-2,  TC2  Reso/P  1659 
<  at ed  October  7, 1994  r-3  to  i^l7, 
'  C2  Reso/P  Reso/P  1660  dated 
( Jctober  7, 1994  r-18,  Europe-Africa 

.   '.  xpedited  Resos 

Pn  posed  Effective  Date:  expedited  Dec 
■  l/Jan.  l/Jan.  2  1995 

Do  :ket  Number  49833 

Da  e  filed:  October  19, 1994 

Pa  ties:  Members  of  the  International 

i  AT  Transport  Association 
Su  yect:  TCl2  Reso/P  1602  dated 

2  eptember  23, 1994.  Canada-Europe 

;  lesolutions  r-1  to  r-32 
Pn  posed  Effective  Date:  January  1, 1995 
Da  :ket  Number  49837 
Da  e  /j7ed:  October  21. 1994 
Pa  ties:  Members  of  the  International 

i  lir  Transport  Association 
Su  ^ject:  TC2  Reso/P  1647  dated 

;  eptember  23. 1994.  Withhi  Middle 

I  ast  Resolutions  r-1  to  r-10 
Pn  posed  Effective  Date:  April  1. 1995 
Ph;  Uis  T.  Kaylor. 

Ch  sf.  Documentary  Services  Division. 
IFF  Doc  94-26747  Filed  10-27-94;  8:45  ami 


Notice  of  AppNcflfyons  for  Cerlfficates 
of  PubHc  Convenience  end  Necessity 
and  Foreign  Air  Carrier  Permits  Hied 
Under  Sut)part  O  During  flie  Week 
Ended  Octot>er  21, 1994 

The  following  Applications  (at 
Certificates  of  Ihiblic  Convoiience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motifms  to  Modify  Scop6  are  set  forOi 
below  for  each  appHcation.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  4982^. 

Date  filed:  October  18, 1994. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  15, 1994. 

Description:  Application  of 
Multiservicios  Aeronauticos,  S.A.  DE 
C.V..  pursuant  to  49  U.S.C  Section 
41301  and  Subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  to  engage  in  foreign  air 
transportation  of  property  and  mail 
between  Mexico  City/Toluca,  Mexico 
and  San  Antonio,  Texas. 
Multiservicios  also  requests  authority 
to  engage  in  charter  foreign  air 
transportation  of  property  and  mail. 

Docket  Number:  49835. 

Date /f/ed;  October  20, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  17, 1994. 

Description:  Application  of  Royal 
Brunei  Airlines  SDN.  BHD..  pursuant 
to  Chapter  413  of  Title  49  of  the 
United  States  Code,  and  Subpart  Qof 
the  Regulations,  requests  authority  to 
engage  in  scheduled  foreign  air 
transportation  of  persons,  property, 
.and  mail  as  follows:  Between  Brunei 
Darussalam  and  Honolulu.  Hawaii  via 
the  intermediate  {>oint  Manila,  the 
Philippines.  Royal  Brunei  requests 
trafTic  rights  between  Manila  and 
Honolulu.  Royal  Brunei  also  requests 
authority  to  engage  in  charter  foreign 
air  transportation  of  persons, 
property,  and  mail  subject  to  the  rules 
and  conditions  of  the  Department's 
regulations. 

Phyllis  T.  Kaylor, 

Chief  Documenltuy  Services  Division. 

IFR  Doc  94-26746  Filed  10-27-94;  8:45  ami 
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Office  of  Hi 
[Docket  498J4 


U.S.-Oennany  ThhYVFourtti/FirOi 
Freedom  Frequency  Altooations,  1995 
Summer  Reason;  Notice  Changirtg 
Procedural  Dates 

By  Notice  dated  October  6, 1994.  and 
served  October  7, 1 994  ^published  at  S9 
PR  52208  October  14, 1994)  the 
DcpartnwBt  established  a  prooeediag  lor 
allocation  of  tiie  available  third/fbu^i/ 
fifth  freedran  frequencies  for  U.S. 
carriecs  interested  in  serving  the  U.S.- 
Cermany  market  during  t^  1995 
summer  arason.  Tliat  Notice  established 
October  27. 1994  as  ths  application  due 
date:  November  7, 1994.  «s  the  aafiwer 
due  date;  and  November  14, 1994  as  the 
reply  date. 

Delta  Air  lines  and  United  Air  Lines 
petitioned  the  Department  to  revise  the 
procedural  dates  in  order  1o  give  the 
carriers  additional  time  to  finalize  thetr 
plans  far  the  summer  1995  season.  No 
parties  objected  %o  the  petition. 

By  Order  94-16-34,  the  Department 
granted  the  petition  for  reconsideration 
and  altered  the  procedoral  dates  as 
follows: 

Applications  due:  December  9, 1994 

Answers  due:  December  16, 1994 

Replies  due:  December  23, 1994  Noon 

Dated:  October  25, 1994. 

PatoidcV.Maniby, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

IFR  Doc.  94-26899  Filed  10-27-94;  8:45  ami 
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Federal  Aviatian  Admhilstralion 

(AC  No.  12e-44A] 

PrqpoaadAdviflery  Circular  ofl  Air 
Carrier  First  Aid  Programs 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Request  for  comments  on 
proposed  Advisory  Circular  (AC)  Air 
Carrier  First  Aid  T^rograms. 

SUmiARY:  The  proposed  AC  is  intended 
to  provide  guidance  about  first  aid 
program  resources,  subjects,  .equipment, 
and  pertinent  regulations.  This 
document  adds  information  about 
bloodbome  pathogen  awareness 
pn^raras  to  AC  120-44  which  was 
published  in  1987. 

COMMENTS  WVITEO:  Comments  are 
invited  aa  all  aspects  of  the  propoced 
AC.  Conuaentators  must  identify  file 
number  AC  120-44A. 


DATES:  CeuMaents  must  be  seoeivBdon 
or  before  November  28, 1994. 
ADDRESSES:  Settd  «tl  comfments  and 
requests  lar  cofMS  of  tfae  prcfMMed  AC 
to:  Federal  Aviation  AdministiatiosL,  Air 
Transportation  Division  (Attention: 
AFS-aOSj,  SOO  independence  Avenue 
SW..  Wai^xiagtoD  DC,  20591. 
SUPPLBMetCMttY  IHFORMATCN:  The 
gmdance  material  contained  in  this  AC 
reflects  the  material  to  assist  all 
opecators  to  conduct  bkiodbome 
pathogen  disease  awareness  programs. 

Issued  in  Wasbington.  OC.  on  October  16. 
1994. 

Thomas  C  Accardi. 

Director,  FHgbt  Standards  Service. 

IFR  Doc.  94-26755  Filed  10-27-94:  8:45  am] 
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intent  to  AtAe  on  AppNcation  To 
Impose  and  i>se  tbe  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Robert  Muetter  Municipal  Airpoit, 
AusfNi,TX 

agency:  Federal  Aviation 
AdministratioB  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  Rule  on 
Applicaticm. 

SUMMARY:  The  FAA  proposes  to  rale  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  FTC  at  Robert  Mueller 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  28. 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery. 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff.  ASW- 
61 OD,  Fort  Worth.  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAAjjiust 
be  mailed  or  delivered  to  Charles  \V. 
Gates,  Director  of  Aviation,  Robert 
Mueller  Municipal  Airport  at  the 
following  address:  Chades  W.  Gates. 
Director  of  Aviation,  City  of  Austin, 
3600 Manor  Road,  Austin.  Texas  78723. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previmisJy  provided  to  the 
Airport  under  §  158.23  of  pert  158. 
FOR  FlMTMEa  IMPOMMTIOM  CONTACT^ 
Mr.  Ben  Guttery.  Federal  Aviation 
Administration.  Southu«st  K^ton, 


Airports  Oivisioa.  Plammig  and 
Programming  Staff.  ASW-610D.  Fort 
Worth.  Texas  76193-0614,  (817)  122- 
5614. 

Tlie  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  She  jqjpHcation  to  snpose 
and  use  the  revenue  from  a  PFC  at 
Robert  Mueller  Munirap^  Airport  under 
the  provisions  of  the  AviatioB  Safety 
and  Capacity  Expansion  Act  of  1990 
•  (Title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  tbe  Federal 
Aviation  Regulations  (14  CFR  part  1581. 

On  October  13. 1994.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Robert  Mueller  Municipal 
Airport  was  substantially  complete 
witirin  flie  requirements  of  §  158.25  of 
part  158.TTie  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  tfian  February  8, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  Januar\' 

1. 1995 
Proposed  charge  expiration  date: 

February  28,  1995 
Total  estimated  PFC  reveaae: 

$1.199.00Q4» 

Brief  description  of  proposed 
project(Bl: 

Projects  to  Impose  and  Use  PFC*s 

East  Perimeter  Road  Pavement 

Rehabilitation: 
Terminal  Apron  Lightinc  Upgrade; 
Airfield  Pavement  RehdBilitation; 
Airfield  Security  Fence  Replacement/ 

Rehabilitation:  and 
■-  Runway  13R-31L  Surface  Roughness 

Remediation 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFCs: 

On-demand  air  taxi/commercial 
operators  that  (1)  do  not  enplane  or 
deplane  at  the  airport's  main  passenger 
building  and  (2)  enplane  fewer  than  SOO 
passengers  per  year  at  the  airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  POR  FURTHER 
INP(»MAT10N  CONTACT  and  at  &e  FAA 
regional  Airports  office  located  at: 
Foderal  Aviation  Admizitstratiaa. 
Southwest  Region.  Airports  Division. 
Plannisig  and  Propramming  Stafi.  ASW- 
610D.  2601  Meacham  Blvd.,  Fort  Worth. 
Texas  76137-4298. 

in  addition,  any  person  may.  upon 
request,  iiuq>ect  the  application,  notia! 
and  other  documents  <eenBaBe4otiie 
applicMinn  in  person  at  the  Airport. 
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Issued  in  Fort  Worth,  Texas  on  October  13, 
1994. 

Edward  N.  Agnew, 
Assistant  Manager,  Airports  Division. 
|FR  Doc.  94-26757  Filed  10-27-94;  8:45  ami 

BH.LMG  COOE  4110-13-M 


Intent  To  Rule  on  Application  To 
Impose  and  Use  Passenger  Facility 
Charge  (PFC)  at  Spokane  International 
Airport,  Spokane,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Spokane  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  oflhe  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  28, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office.  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John'G. 
Morrison,  CEO/Executive  Director, 
Spokane  Airport  Board  at  the  following 
address:  Spokane  International  Airport, 
PO  Box  19186,  Spokane,  Washington 
99219-9186. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Spokane 
International  Airport,  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Johnson,  (206)  227-2655;  Seattle 
Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration;  1601 
Lind  Avenue,  Suite  250;  Renton, 
Washington  98055^056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Spokane  International 
Airport,  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L  101-508)  and  part  158  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  October  18, 1994.  the  FAA 
determined  that  the  application  to 
impose  ahd  use  revenue  from  a  PFC 
submitted  by  the  Spokane  International 
Airport  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  21, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  April  1, 

1998 
Proposed  charge  expiration  date:  April 

30, 2000 
Total  estimated  PFC  revenues: 

$8,200,000 

Brief  description  of  proposed  project: 
Spokane  International  Airport  Access 
Road  Improvements;  Aircraft  Deicing 
Facility. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW.,  Suite  540.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Spokane 
International  Airport. 

Issued  in  Renton,  Washington  on  October 
18.  1994. 

Matthew  J.  Cavanaugh, 

Acting  Manager,  Planning.  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

|FR  Doc.  94-26754  Filed  10-27-94;  8:45  am) 

ULUNQ  COOE  4910-13-M 


Federal  Railroad  Administration 
Petition  for  a  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.41, 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
Federal  railroad  safety  regulations.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 


Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  RSEQ-94-5)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building.  400  Seventh  Street,  S.W., 
Washington.  D.C.  20590. 
Communications  received  before 
December  1. 1994,  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building.  400  Seventh  Street. 
S.W.,  Washington.  D.C.  20590. 

The  waiver  petitions  are  as  follows: 

Sperry  Rail,  Inc.  (SRIX)  (Waiver 
Petition  Docket  No.  RSEQ-94-5) 

The  Sperry  Rail,  Inc.,  (SRIX)  seeks  a 
permanent  waiver  of  compliance  fix>m 
all  provisions  of  49  CFR  part  240, 
Qualification  Standards  for  Locomotive 
Engineers.  The  SRIX  operates  37  self- 
propelled  rail  testing  cars  utilizing  their 
own  operators,  and  a  railroad  employee 
acting  as  a  pilot  who  is  qualified  on  the 
physical  characteristics  and  operating 
rules  over  the  railroad  it  is  being 
operated  on.  The  SRIX  argues  that  their 
operators  are  well  trained  and  would 
not  benefit  from  part  240  certification 
requirements.  The  SRIX  also  argues  that 
the  cost  of  certification  would  make 
them  non-competitive  due  to  increased 
labor  costs. 

St.  Louis  &  Chain  of  Rocks  Railroad 
(SLCR)  (Waiver  Petition  Docket  No. 
RSEQ-94-6) 

The  St.  Louis  &  Chain  of  Rocks 
Railroad  (SLCR)  seeks  a  waiver  of 
compliance  from  all  provisions  of  49 
CFR  Part  240.  Qualification  Standards 
for  Locomotive  Engineers.  The  SLCR 
Railroad  is  an  excursion  railroad  which 
operates  in  the  St.  Louis,  Missouri  area. 
It  is  a  non-profit  i.  il  museum  and 
operates  over  less  than  three  miles  of 
track,  fewer  than  ten  days  a  year  at 
speeds  not  exceeding  5  mph. 


issued  in  Washington.  D.C  on  Octolxjt  21 . 
1994. 

Phil  Olekszyk, 

Afiing  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 

jFK  Doc.  94-26693  Filed  10-27-94;  8:45  am] 
BILUNQ  CODE  4910-06-P 


Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  from  the  Association  of 
American  Railroads  (AAR)  a  request  for 
an  interim  waiver  of  compliance  with  a 
requirement  of  Federal  rail  safety 
standards.  The  petition  is  described 
below,  including  the  regulatory 
provisions  involved  and  the  nature  of 
the  relief  being  requested. 

Interested  parties  are  invif.id  to 
participate  in  these  proceedings  by 
submitting  wTitten  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  sinc;e 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSFC-94-2) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration.  Nassif  Building.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Communications  received  before 
December  1. 1994,  will  be  considered  by 
FRA  l)efore  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practii;able.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  bu.siness 
hoimj  (9  a.m.-5  p.m.)  in  Room  8201. 
Nassif  Building.  400  Seventh  Street 
SW..  Washington.  DC  20590. 

A.ssociation  of  American  Railroads 
(AAR)— (Waiver  Petition  Docket 
Number  RSFC-94-2) 

The  Association  of  American 
Railroads  (AAR)  seeks  an  interim  waiver 
of  compliance  with  certain  provisions  of 
the  Railroad  Freight  Car  Safety 
Standards,  49  CFR  Part  215.  The  AAR 
is  requesting  an  exemption  from  the 
requirement  of  49  CFR  215.103(h) 
which  requires  the  removal  from  service 
of  friiight  car  wheels  that  show  signs  of 


having  been  overheated  as  evidenced  by 
reddish  brown  discoloration,  as  it  is 
applied  to  heat-treated  curved-plate 
wheels.  As  a  result  of  a  petition  by  the 
AAR  (Rulemaking  Petition  No.  93-1), 
the  FRA  intends  to  initiate  a  rulemaking 
addressing  the  proposal  to  revise  49 
CFR  215.103(h)  as  it  applies  to  heat- 
treated  curved-plate  (HT-CP)  freight  tar 
wheels. 

AAR  indicates  that  it  is  filing  this 
petition  for  an  interim  waiver  to  address 
the  situation  while  the  rulemaking 
process  proceeds. 

AAR  requests  that  FRA  issue  a  waiver 
providing  in  substance,  that: 

40  CFR  215.103  shall  not  prohibit  a 
railroad  from  placing  or  continuing  in 
service  a  freight  car  if  the  only  reason 
for  such  prohibition  is  one  or  more 
wheels  that  are  discolored  as  described 
in  49  CFR  215.103(h),  provided: 

(i)  Each  such  discolored  wheel  is 
heat-treated  and  is  of  curve-plate  design, 

(ii)  Each  such  wheel  is  identified  as 
a  heat-treated  cur\'ed-plate  wheel  in 
accordance  with  AAR  interchange  rules, 
and 

(iii)  The  railroad  has  submitted  to 
FRA  and  to  AAR  a  written  agreement  to 
participate  in  the  Data  Collection 
Program  on  Premature  Wheel  Failure. 

AAR  cites  the  following  justification 
for  the  waiver  requB.st: 

1.  HT-^^  wheels  are  extraordinarily 
resistant  to  the  development  of  residual 
tensile  rim  stresses  which  are  a 
precondition  for  wheel  fracture. 

2.  The  resistance  of  H T-CP  wheels  to 
development  of  residual  tensile  rim 
stress  is  a  function  of  the  design  of  the 
wheels  and  the  manufacturing  processes 
used. 

3.  In-service  wheel  failure  data  and 
experimental  data  show  that  HT-CP 
wheels  have  an  incidence  of  residual 
tensile  rim  stress  and  of  wheel  failure 
that  is  approximately  the  same  as  non- 
discolored  HT-CP  wheels. 

4.  Transport  Canada,  the  Canadian 
rail  safety  agency,  does  not  prohibit  the 
u.se  of  discolored  curved-plate  wlieels 
on  railroad  freight  cars.  Canadian  data 
collected  over  nine  years  similarly  show 
that  discolored  and  non-discolored  HT- 
CP  wheels  fail  for  residual  tensile  rim 
stress  related  reasons  at  approximately 
the  same  rate. 

5.  New  air  brake  testing  procedures 
have  significantly  reduced  the 
likelihood  of  sticking  brakes — the 
principal  cause  of  the  development  of 
residual  tensile  rim  stress  in  HT-CP 
wheels. 

6.  Removal  of  HT-CP  wheels  costs  the 
railroad  industry  approximately  $40 
million  per  year,  yet  provides  no 
discernible  safety  benefit. 


Date  GoHectMa  «■  Pnmatnr  Wkerl 
Failure 

AAR  proposes  «  dat€  collection 
program  thai  will  pcwide  a  data  base 
vrhich  can  be  used  to  make  sound 
decisions  about  railroad  freight  car 
wheels,  particularly  HT-CP  wheels. 

Issm-d  in  VVa.shington,  DC  on  Octolwr  21. 
1994. 

Phil  Olekszyk. 

Acting  Deputy  Associate  Administwtar  for 

Safety  Compliance  and  Program 

Implementation. 

|FK  D(k:  94-26694  Filed  10-27-94;  8:45  ami 

BILLING  COOE  49IO-0»^ 


Technical  Meeting  on  Commercial 
Feasibility  Study 

agency:  Federal  Railroad 

Administration;  Department  of 

Transportation. 

ACTION:  Notice  of  Public  Meetings. 


SUMMARY:  The  Federal  Railroad 
Administration  will  present  two 
technical  briefings  on  the  scope, 
methodology  and  approach  of  the 
Commercial  Feasibility  Study  of  High 
Speed  Ground  Transportation.  An 
overview  of  the  study  content, 
timetable,  methodology,  and  progress  to 
date  will  be  presented.  The  presentation 
will  cover  the  following  topics  in  the 
order  shown:  Overview,  Schedule,  and 
Relationship  to  the  National  High-Speed 
Ground  Transportation  Policy; 
Technologies  Covered  (i.e.  types  of 
High-Speed  Ground  Transportation); 
Corridor  S{;ope;  Revenue  &  Ridership 
Methodology;  Capital  &  Operating  Cost 
Methodology;  Financial  Analysis 
Approach;  and  Public  Benefits 
Approach. 

The  first  briefing  in  Albuquerque, 
New  Mexico  will  be  held  as  two 
identical  hack  to  back  sessions.  Each 
session  will  begin  with  a  one  hour 
presentation  on  the  above  topics, 
followed  by  a  half  hour  for  questions 
and  discussion.  The  briefing  will  be 
held  on  Saturday.  November  12, 1994, 
at  the  Hyatt  Regency,  330  Tijeras  NW, 
Albuquerque.  NM  87102,  in  the  FIESTA 
Room  2.  second  floor.  The  times  for  the 
briefing  sessions  are  9:00  a.m.  to  10:30 
a.m..  and  10:30  a.m.  to  12  noon. 

The  .second,  more  detailed  briefing  in 
Washington,  D.C.  will  cover  each  of  the 
above  topics  with  questions  and 
discussion  after  each  topic.  The  briefing 
will  be  held  from  9:0D  a.m.  to  4:00  p.m. 
on  Monday.  November  21.  1994.  at 
USDOT.  NASSIF  Building.  400  Seventh 
Street.  SW.  Washington.  DC  20590  in 
Room  6200. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Cikota.  (202)  .106-6933. 
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SUPPLEMENTARY  MFOflMATION:  The  Study 
is  required  by  Section  1036(c)  of  the 
Intennodal  Surface  Transportation 
Efficiency  Act  of  l99l,  Public  Law  102- 
240  (49  U.S.C  §  309(d)).  Both  briefings 
are  open  to  the  public. 

Issued  in  Washington,  D.C  on  October  24. 
1994. 

folene  M.  MoUtoris, 
Federal  Railroad  Administrator. 
(FR  Doc.  94-26723  Filed  10-27-94;  8:45  am] 
MLUNQ  CODE  4910-1S-P 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday.  October  25, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Mr.  Stephen  R.  Steinbrink,  acting  in 
the  place  and  stead  of  Director  Eugene 
A.  Ludwig  (Comptroller  of  the 
Currency),  concurred  in  by  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  and 
Chairman  Ricki  R.  Tigert,  that 
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Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days*  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6). 
(c)(8),  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b)  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  N.W..  Washington,  D.C. 

Dated:  October  25, 1994. 
Federal  Deposit  Insurance  Corporation. 
Leneta  G.  Gregorie. 

Acting  Assistant  Executiw  Secretary. 

(PR  Doc.  94-26910  Filed  10-26-94;  1:39  pmj 

BILLING  CODE  S714-0-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSrrc  SE-94-35I 

TIME  AND  DATE:  November  14. 1994  at 
11:00  a.m. 

PLACE:  Room  101.  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS: 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List 

4.  Inv.  No.  731-TA-722  (Preliminar>) 
(Honey  from  China) — briefmg  and  vote. 

5.  Outstanding  action  jacl^ets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  October  25. 1994. 

Donna  R.  Koehnke, 

Secretary. 

IFR  Doc.  94-26867  Filed  10-26-94;  11:26 
am) 

BILLINQCOOE  7020-02-P 
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Part  11 


Department  of 
Health  and  Human 
Services 


Centers  for  Disease  Control  and 
Prevention 


Guidelines  for  Preventing  the 
Transmission  of  Mycot>acterium 
Tuberculosis  in  Health-Care  Facilities, 
1994;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Qukiellnes  for  Preventing  the 
Transmission  of  MycolMcterium 
Tuberculosis  In  Health-Care  Facilities, 
1994 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service,  HHS. 

ACTION:  Notice  of  Final  Revisions  to  the 
"Guidelines  for  Preventing  the 
Transmission  of  Mycobacterium 
tuberculosis  in  Health-Care  Facilities, 
1994." 

SUMMARY:  The  purpose  of  this  notice  is 
to  print  the  final  "Guidelines  for 
Preventing  the  Transmission  of 
Mycobacterium  tuberculosis  in  Health- 
Care  Facilities,  1994,"  and  a  siunmary  of 
comments  and  responses  to  those 
comments. 

EFFECTIVE  DATE:  October  28, 1994. 

ADDRESSES:  This  document  is  also  being 
printed  in  its  entirety  as  a  Morbidity  and 
Mortality  Weekly  Report  (MMWR), 
Recommendations  and  Reports.  For 
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SUPPLEMENTARY  MFORMATION: 

Background 

On  October  12, 1993,  CDC  published 
"Draft  Guidelines  for  Preventing  the 
Transmission  of  Tuberculosis  in  Health- 
Care  Facilities,  Second  Edition."  in  the 
Federal  Register  at  58  FR  52810  with  a 
60-day  comment  period  (which  was 
extended  to  January  13, 1994).  More 
than  2500  comments  were  received  and 
reviewed.  The  following  represents  a 
summary  of  all  major  comments  and  a 
response  to  each.  All  comments  were 
reviewed  and  considered  in  developing 
the  final  guidelines.  Changes  were  also 
made  to  increase  clarity  and  readability. 


Qonunents  aad  Sesponses 

^ection  I.  IntmdacUon 

i  ection  U.  Recommendations 

i ..  Assignment  of  Responsibility 

No  comments  received  on  this 
!  iction. 

B.  Risk  Assessment,  Development  of  the 
jB  Control  Plan,  and  Periodic 
Reassessment 

Comments:  Provide  more  flexibility  in 
1  ivels  of  risk  to  accommodate  facilities 
t  lat  rarely  or  never  provide  services  to 
patients  with  tuberculosis. 

Response:  Two  new  categories — ^"very 
1  )w  risk"  and  "minimal  risk" — ^were 
a  dded  to  accommodate  such  facilities. 

Comments:  Rationale  for  selecting  six 
I  atients  per  year  in  a  given  area  as  a 
c  riterion  for  risk  level  seems  arbitrarily 

fined. 

Response:  This  criterion  is  based  on 

reys  conducted  by  CDC  in 
)njunction  with  the  American  Hospital 
Association,  the  Society  for  Health  Care 
tidemiology  of  America,  and  the 
Association  for  Professionals  in     - 
Infection  Control  and  Epidemiology, 
ihese  surveys  suggest  an  increased  risk 
olf  tuberculin  skin  test  conversion  in 
ernployees  working  in  facilities 
Imitting  six  or  more  TB  patients  per 
iar. 

Comments:  Repeat  skin  testing  at  3- 
month  intervals  in  high-risk  settings  is 
t0o  frequent. 

I  Response:  The  high-risk  setting  is 
opsentially  an  outbreak  setting,  in  which 
t^ere  is  evidence  of  transmission  of 
Mycobacterium  Uiberculosis,  In  this 
situation,  it  is  reasonable  to  conduct 
follow-up  skin  testing  12  weeks  (3 
itonths)  after  the  initial  testing.  If  there 
ii ;  no  evidence  of  further  transmissicKi 
a  ad  any  deficiencies  in  infection  control 
practices  and  facilities  have  been 
cprrected,  the  area  is  no  longer 
tnsidered  high  risk,  and  there  is  no 

d  to  continue  testing  every  3  mraiths. 
Comments:  A  cluster  of  skin  test 
nversions  is  defined  as  two  or  more 
cbnversions  in  one  area  within  3 
months;  however,  because  of  the 
limitations  of  skin  testing,  this  may  not 
present  true  conversions  due  to 
socomial  transmission. 
Response:  It  is  assumed  that  a  duster 
ould  be  investigated  to  determine  the 
elihood  that  it  truly  represents 
nosocomial  transmission.  The  situation 
would  be  classified  as  high  risk  only  if 
tais  evaluation  supported  a  conclusion 
t  lat  nosocomial  transmission  had 
0  ccurred.  The  recommendation  will  be 
a  lodified  to  clarify  this  point. 


Comments:  Retesting  all  employees  in 
a  area  when  a  single  conversion  has 
occurred  may  not  be  warranted. 

Response:  Clarified  wording  of  this 
section. 

C.  Detection  of  Patients  Who  Have 
Active  TB 

Comments:  Provide  more  information 
and  place  more  emphasis  on  early 
detection,  specifically  those  categories 
of  patients  in  whom  TB  should  be 
suspected. 

Response:  Reemphasized  the  need  for 
protocols  for  early  detection  and  the 
need  to  review  and  revise  these 
protocols  periodically.  In  addition, 
e}q>Iained  that  the  index  of  suspicion 
varies  from  place  to  place,  depending  on 
various  factors,  including  the 
prevalence  of  infection  in  the 
population  served. 

Comments:  Increase  the 
recommended  turnaround  time  for  stat 
smears  for  laboratories  unable  to  use 
rapid  methods  and  remove  the  term 
"stat  smears"  fit)m  reconunendations. 

Response:  Reemphasized  the 
importance  of  rapid  laboratory  results. 
Discouraged  batching  of  specimens  and 
added  the  recommendation  that 
laboratories  that  perform  mycobacterial 
tests  infrequently  refer  specimens  to  an 
experienced  laboratory.  Removed  the 
term  "stat  smears". 

D.  Management  of  Patients  in 
Ambulatory  Care  Settings  and 
Emergency  Rooms 

Comments:  Clarify  the  requirement 
that  patients  should  wear  surgical  masks 
but  that  health  care  workers  (HCWs) 
must  wear  particulate  respirators. 

Response:  Added  a  footnote  to 
explain  the  rationale  for  each:  one  to 
protect  the  worker  from  infection  and 
the  other  to  decrease  the  amount  of 
droplet  nuclei  in  the  air  produced  by 
the  patient. 

Comments:  Do  not  require  isolation 
rooms  in  all  ambulatory  care  settings. 

Response:  Restated  aiid  clarified  that 
if  TB  patients  are  seen  infrequently  or 
not  at  all  in  a  facility,  an  isolation  room 
is  not  needed.  However,  there  must  be 
a  protocol  for  referral  and  periodic  risk 
assessment. 

E.  Management  of  Hospitalized  Patients 
With  TB 

Comments:  Do  not  require  isolation 
for  most  or  all  pediatric  patients. 

Response:  Provided  some  examples  of 
potentially  infectious  pediatric  TB 
patients  and  added  a  section  explaining 
the  need  to  evaluate  parents  as  possible 
source  of  infection. 

Comments:  Radiology  should  not,  and 
in  many  facilities,  cannot  have  a 
separate  area  for  TB  patients. 
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Response:  Clarified  the  section  to 
refer  only  to  facilities  where  many  TB 
patients  are  seen. 

Comments:  Provide  clearer 
recommendations  for  visitors  and  their 
use  of  respiratory  protection. 

Response:  Expanded  the 
recommendations  to  make  clearer. 

Comments:  Requiring  three  negative 
smears  to  release  a  patient  fix)ra 
isolation  is  excessive  and  unnecessary, 
especially  for  suspected  TB  cases. 

Response:  Clarified:  if  TB  has  been 
ruled  out,  there  is  no  need  to  retain  the 
petient  in  isolation.  Reiterated  that  if  TB 
has  been  confirmed  the  patient  should 
have  three  consecutive  negative  sputum 
smears  collected  on  diflierent  days. 

Comments:  The  recommendation  that 
TB  patients  not  be  discharged  to  home 
if  an  HIV-infected  person  or  young 
children  are  in  the  household  is 
potentially  problematic. 

Response:  Clarified  that  this  is  one  of 
many  factors  that  should  be  taken  into 
consideration  when  planning  to 
discharge  TB  patients,  not  a  hard-and* 
fast  rule. 

Comments:  Labeling  door  TB  Isolation 
would  breach  patient  confidentiality. 

Response:  Recommended  using  the 
term  Isolation  rather  than  TR  Isolation 
giving  hospitals  the  fiexibihty  to  label 
doors  according  to  individual  policies 
or  practices. 

F.  Engineering  Controls 

Ultraviolet  Germicidal  Irradiation 

Comments:  Data  are  insufficient  to 
recommend  the  use  of  UVGI.  Greater 
emphasis  should  be  placed  on  the  use 
of  UVGI  in  health  care  settings. 

Response:  No  change.  No  new 
information  was  provided  and  the 
current  guidelines  were  considered 
appropriate. 
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Ventilation 

Comments:  Provide  specific 
recommendations  on  engineering 
controls  as  they  relate  to  risk  level. 
Provide  information  on  how  to  evaluate 
air  changes  per  hour  (ACHs).  There  are 
no  data  to  support  requirement  for  six 
or  more  ACHs. 

Response:  Garified:  6  AGHs  are  an 
absolute  minimum,  and  a  level  of  12  or 
more  ACHs  are  recommended, 
especially  in  new  construction.  Referred 
to  table  S3-1.  which  provides  the 
number  of  air  changes  per  hour  and  the 
minutes  required  for  removal 
efficiencies  of  90.0%,  99.0%,  and 
99.9%.  The  12  ACHs  or  more 
recommendation  was  arrived  at  by  both 
use  of  this  table  and  NIOSH 
experimental  data.  Added  discussion  on 
the  benefits  of  higher  ventilation  and 


recommended  ideal  performance    . 
criteria. 

Comnienfs:  Provide  retrofit 
information  and  some  examples  of 
alternative  methods  for  achieving 
required  ventilation. 

Response:  In  response  to  requests  for 
information  on  alternative  methods, 
retrofit  information,  and  interim 
guidelines,  expanded  the  introduction 
to  this  section  and  introduced  a  clearer 
hierarchy  of  ventilation  methods. 

Comments:  Provide  clearer  directions 
on  bronchoscopy  location  and 
ventilation  requirements. 

Response:  The  confusion  about 
bronchoscopy  location  resulted  from 
inconsistency  in  the  guidelines  in 
relation  to  performing  the  procedure  in 
the  operating  room  vs.  an  area  of  patient 
isolation.  Clarified  this  point. 

Room  Units 

Comments:  Provide  information  on 
room  air  "cleaning"  units.  Can  these 
units  serve  as  a  substitute  for  not  having 
six  or  more  ACHs? 

Response:  Revised  the  document  to 
present  more  clearly  the  potential  use  of 
air  cleaning  units  in  areas  where  air 
changes  are  limited  and  to  set  their 
place  in  a  control  hierarchy.  In  addition, 
further  clarified  the  importance  of 
placement,  performance,  and  potential 
limitations.  Added  a  statement  that 
manufacturers  of  these  units  should 
pro\'ide  documentation  of  both  the 
efficiency  of  the  HEPA  filter  and  the 
efficiency  of  the  device  in  lowering  air 
contaminant  levels. 

Negative  Pressure 

Comments:  Because  smoke  can  be  an 
irritant,  the  use  of  smoke  tubes  for 
continuous  pressure  monitoring  should 
be  replaced  with  flutter  strips.  Daily 
monitoring  of  negative  pressure  is 
unnecessary  and  labor  intensive. 

Response:  Made  no  change  in  the 
recommehded  monitoring  schedule.  The 
concern  over  the  use  of  smoke  tubes  is 
unfounded.  Controlled  tests  by  NIOSH 
have  shown  that  the  quantity  of  smoke 
that  is  released  is  so  minute  that  it  is  not 
measurable  in  the  air.  The  location  of 
the  patient  and  the  length  of  time  the 
patient  is  exposed  dilute  the  smoke  to 
several  orders  of  magnitude  below  an  8- 
hour  exposure  limit.  It  is  not  practical 
and  often  not  effective  to  use  flutter 
strips  or  continuous  monitwing  devices 
as  alternatives  to  indicate  directional  air 
movement  The  air  flow  (due  usually  to 
the  small  clearance  area  under  a  door) 
is  insufficient  to  move  the  flutter  strip. 
Likewise,  low  negative  pressure,  which 
will  satisfactorily  provide  adequate 
directional  air  flow  into  the  isolation 
room,  may  not  be  readable  on 


continuous  monitoring  devices.  Devices 
must  be  capable  of  reading  0.001  inch 
of  water,  the  established  minimum,  to 
be  effective.  Clarified  the  overall 
guidance  in  this  area  by  indicating  the 
use  of  smoke  as  the  optimum  test 
procedure  and  clearly  stating  the 
potential  results  of  flutter  strips  and 
continuous  instrumentation.  Used 
illustrations  to  clarify  procedures  for 
setting  negative  pressure. 

HEPA  Filtration 

Comments:  The  recommendations  on 
the  use  of  HEPA  filtration  in  a 
ventilation  system  are  not  supported  by 
the  data.  The  purpose  of  its  use  is 
unclear. 

Response:  Addressed  the  general 
confusion  on  the  use  of  HEPA  filtration 
by  rewording  the  section. 

Comments:  Provide  information  on 
the  necessity  of  "bag  in — bag  out"  and 
"red  bag"  use  when  changing  filters. 

Response:  Eliminated  the  bag  in— bag 
out  requirement  since  there  is  no 
evidence  that  it  is  needed.  Retained  the 
red  bag  recommendation  (treating  filters 
as  infectious  waste). 

G.  Respiratory'  Protection  and 
Supplement  4.  Respiratory  Protection 

Comments:  HEPA  filtered  masks  are 
too  expensive,  and  no  data  support  their 
use.  Instituting  a  fit-testing  program 
and,  in  general,  a  respiratory  protection 
program  is  too  expensive.  HCWs  will 
not  wear  the  masks.  The  masks  are 
uncomfortable,  impede  communication, 
and  interfere  with  general  patient  care. 

Response:  Retained  the  original 
performance  criteria  on  respiratory 
protection;  however,  details  on  specific 
respirators  such  as  dust-mist  and  dust- 
fume-mist  were  removed.  Removed  the 
respiratory  protection  table  and 
accompanying  performance 
characteristics  in  the  supplement  in 
anticipation  of  the  new  certification 
process.  Retained  the  explanations 
about  fit.  fit  testing  and  fit  checking,  and 
the  elements  of  a  respiratory  protection 
program.  Added  a  statement  about 
ongoing  research  being  conducted  on 
various  forms  of  respiratory  protection. 

Comments:  The  performance  criteria 
for  respiratory  protection  for  HCWs 
exposed  to  tuberculosis  fail  to  take  into 
consideration  the  potential  higher  level 
of  risk  for  workers  in  selected  settings 
(e.g.,  bronchoscopy  performed  on 
patients  suspecteNci  of  having  TB  or 
autopsy  performed  on  deceased  persons 
suspected  of  having  TB  at  the  time  of 
death). 

Response:  Clarified  that  the  facility's 
risk  assessment  may  identify  those 
limited  settings  where  the  estimated  risk 
for  transmission  of  M.  tutxirulosis  may 


be  such  that  a  level  of  respiratory 
protection  exceeding  the  standard 
criteria  is  appropriate. 

Comments:  NlOSH  certification 
process  should  be  changed  to 
accommodate  the  certification  of  a  more 
appropriate  mask  for  use  in  health  care 
settings. 

Response:  On  May  24,  ig94«  CDC 
published  in  the  Federal  Register  (59 
FR  26850)  a  Notice  of  Proposed  Rule 
Making  on  revised  certification 
requirements  for  respiratory  protective 
devices.  The  certification  of  air- 
purifying  respirators  under  these 
proposed  requirements  would  enable 
respirator  users  to  select  fi'om  a  broader 
range  of  certified  respirators  that  meet 
the  current  performance  criteria  in  this 
document. 

Comments:  Provide  information  on 
the  storage  and  reuse  of  respirators. 

Response:  Expanded  the  general 
guidelines  on  the  reuse  of  respirators 
classified  as  thsposable  and  those  with 
replaceable  filters.  Retained  the  original 
suggestion  to  refer  to  manufacturers 
recommendations  concerning  storage 
and  reuse. 

Comment:  It  is  unclear  which 
facihties  must  have  a  respiratory 
protection  program. 

Response:  Clarified  that  facilities  that 
do  not  have  isolation  rooms  for  TB,  that 
do  not  perform  cough-inducing 
procedures,  and  refer  all  potential  TB 
patients  need  not  have  a  respirator 
program  but  must  perform  a  periodic 
risk  assessment,  have  protocols  for 
referral,  and  an  infection  control  plan 
that  is  periodically  reviewed. 

H.  Cough-Inducing  Procedures 

No  comments  were  received  that 
differed  substantively  from  those 
covered  in  other  sections  of  the 
document. 

I.  Education  and  Training  of  Health-Care 
Workers 

Comments:  In  general,  the  comments 
supported  the  concept  of  education  for 
HCVVs.  Persons  firom  a  number  of 
specialties  noted  that  educational 
programs  should  be  flexible  and  should 
allow  for  the  selection  of  information  to 
.  be  included  in  these  programs  and  that 
the  frequency  of  training  should  be 
based  on  the  risk  of  TB  transmission  in 
the  facility  or  area.  Some  suggested 
emphasis  on  educating  physicians  in 
the  early  recognition  and  proper 
treatment  for  persons  with  tuberculosis. 
Because  of  difficulties  with  compliance 
with  attendance  and  the  time  needed 
away  from  the  job  in  the  busy  health 
care  environment,  concern  was 
expressed  about  the  increasing 
requirements  for  mandatory  annual 


e<  ucational  training  sessions  on  various 
s\  bjects  (bloodbome  pathogens,  fire 
«  fety.  hazardous  exposure).  A  few 
p(  arsons  suggested  that  CDC  provide 
St  mdardized  training  materials.  A  few 
c<  mmented  on  the  expense  of  the 
training  program,  including  the 
respirator  training  program. 

Response:  Modified  section  to  allow 
m  ore  flexibihty  in  selection  of  topics  to 
c(  ver  and  frequency  of  education. 

J.  rlealth  Care  Worker  Coimseling, 
S  ireening  and  Evaluation 

n  >unseling 

Comments:  Most  of  the  comments  on 
tliis  section  were  very  favorable.  Some 
persons  commented  that  the  HIV- 
in  fected  HCW  may  not  report  their 
ir  fection  to  the  facility  and  asked  about 
ti  e  facility's  responsibility  to  HCWs  and 
to  patients  should  this  occur.  Some 
e^  pressed  concern  about  confidentiality 
ai  d  about  the  Americans  with 
Disabilities  Act. 

Response:  No  changes  were 
considered  necessary. 

S  reening  HCWs  for  Active  Disease 

Comments:  Evaluation  of  every  HCW 
w  ith  a  cough  of  2  weeks  or  greater 
d  iration  is  excessive. 

Response:  Reemphasized  the  need  to 
tailor  each  program  to  fit  the  situation. 
Ine  infection  rate  in  a  particular 
facility,  the  time  of  year  (e.g.,  flu 
season),  the  potential  exposure  of 
individual  workers — all  these  need  to  be 
tacen  into  consideration. 

S  :reening  HCWs  for  Latent  TB  hifection 

Comments:  Annual  PPD  testing  in 
a  eas  of  low  prevalence  is  imnecessary. 
It  is  unclear  which  HCWs  should  be 
U  sted.  Provide  clearer  information  on 
t]  e  niunber  of  conversions  during  a 
s  lecified  period  to  trigger  the  testing  of 
o  hers  from  the  same  area  or  group. 

Response:  Modified  this  section  and    . 
c  tordinated  it  with  recommendations  in 
tl  e  risk  assessment  and  the  skin  testing 
SI  ipplement,  which  give  clearer 
g  lidance  on  who  should  be  tested  and 
h  )w  frequently. 

j  Comments;  Two-step  skin  testing  is 
npt  necessary  for  all  HCWs,  especially 
t  ose  who  are  transferring  from 
h  )spitals  and  whose  PPD  results  are 
n  igative  and  those  from  areas  where  the 
p  ■evalence  of  booster  phenomenon  is 
1<  w  or  where  boosting  was  assessed  as 
n )  problem. 

Response:  Clarified  that  2-step  testing 
i   not  -necessary  if  an  HCW  has  had  a 
d  x:umented  negative  PPD  result  in  the 
p  ist  12  months  or  if  the  institution  has 
d  ;termined  that  boosting  is  not  common 
ii  I  their  population.  Also  added  the 
p  jtential  consequences  of 


misinterpreting  a  boosted  reaction  as  a 
new  infection. 

Evaluation  and  Management  of  Health 
Care  Workers  With  Positive  PPD  Tests 

Evaluation 

Comments:  M.  tuberculosis 
antimicrobial  susceptibiUties  should  be 
recorded  in  the  HCW's  medical  record 
and  given  to  the  employee  if  he  or  she 
leaves  the  facihty.  The  HCW  can  then  be 
put  on  appropriate  therapy  if  active 
disease  develops.  Persons  who  are  PPD 
positive  and  have  not  had  adequate 
preventive  therapy  should  be  monitored 
at  least  annually. 

Response:  Aaded  these 
recommendations  to  this  section. 

Routine  and  FoUow-Up  Chest 
Radiographs 

Comments:  Consideration  should  be 
given  to  performing  chest  radiographs 
on  HCWs  whose  PPD  tests  are  positive. 

Response:  Reemphasized  the  need  to 
monitor  more  frequently  for  symptoms 
of  TB  in  high-risk  persons  but  retained 
the  statement  that  regular  chest 
radiographs  have  not  been  shown  to  be 
effective  in  detecting  TB  in  these 
persons. 

Work  Restrictions 

Comments:  Requiring  three 
consecutive  negative  smears  before  an 
HCW  who  is  receiving  treatment  for 
active  TB  can  return  to  work  is 
excessive.  A  person  who  has  improved . 
does  not  cough  and  does  not  produce 
sputimi  and  may  be  kept  off  duty 
unnecessarily. 

Response:  Confusion  had  been  caused 
by  an  incorrect  wording  in  the 
guidelines,  that  "negative  smears  on 
consecutive  days"  were  required.  This 
has  been  clarified.  The  recommendation 
for  3  consecutive  negative  smears 
collected  on  separate  days  was  deemed 
appropriate  and  retained. 

Comments:  If  an  HCW  who  has  a 
positive  skin  test  result  does  not  take 
preventive  therapy,  the  HCW  should  be 
required  to  be  seen  and  interviewed 
frequently. 

Response:  The  frequency  of  follow-up 
was  not  specified  to  allow  for  flexibility. 

Supplement  2 

Comment:  HCWs  should  be  allowed 
to  read  their  own  skin  test  results. 

Response:  Retained  the 
recommendation  that  they  not  read  their 
own  test  results  and  cited  a  reference  as 
to  why  they  should  not. 

Comment:  Clarification  is  needed  on 
what  constitutes  a  positive  skin  test 
result  for  HCWs. 

Response:  Added  to  the 
recommendation  that  a  HCW  may  be 
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considered  positive  if  the  induration  is 
10  mm  or  more  and  referred  to  the 
Diagnostic  Standards  (ATS/CDC 
statement). 

K.  Problem  Evaluation 

Comments  and  subsequent  changes 
made  in  the  risk  assessment  section  also 
apply  here.  Revised  this  section. 

L.  Coordination  With  Public  Health 
Department 

No  substantive  comments  or 
questions  received  on  this  section. 

M.  Additional  Considerations  for 
Selected  Areas 

Comment:  What  controls  are  needed 
in  special  areas  such  as  hospices  and 
nursing  homes? 

Response:  Added  a  statement  on  the 
need  to  conduct  a  risk  assessment  and 
have  an  infection  control  plan,  which 
should  be  reviewed  and  revised 
regularly.  Fas  hospices  and  nursing 
homes,  it  was  clarified  that  TB  isolation 
rooms  are  not  needed  if  they  do  not 
provide  care  to  TB  patients.  Restated  the 
need  for  a  referral  protocol  with 
periodic  review. 

Supplement  5  Decontamination: 
Cleaning,  Disinfecting,  and  Sterilizing  of 
Patient-Care  Equipment 

Comments:  Only  one  comment  on  this 
section  concerned  the  cleaning  of 
ventilation  ducts. 

Response:  No  changes  were 
considered  necessary. 

Revised  Guidelines 

Following  are  the  final  guidelines 
based  on  analysis  of  the  comments 
described  above. 

Dated:  October  19, 1994. 
Arthur  C.  Jackson. 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
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geographic  areas;  these  increases  are 
relmed  partially  to  the  high  risk  for  TB 
among  immunosuppressed  persons, 
particularly  those  infected  with  human 
imiiunodeflciency  virus  (HIV). 
Traj  ismission  of  M.  tuberculosis  to  HIV- 
infe  :ted  persons  is  of  particular  concern 
because  these  persons  are  at  high  risk 
for  developing  active  TB  if  they  become 
infe  :ted  with  the  bacteria.  Thus,  health- 
care facilities  should  be  particularly 
aler  to  the  need  for  preventing 
tran  smission  of  M.  tuberculosis  in 
sett  ngs  in  which  HIV-infected  persons 
woi  c  or  receive  care. 

Si  ipervisory  responsibility  for  the  TB 
infe  ;tion-control  program  should  be 
assi  ;ned  to  a  designated  person  or  group 
of  p  trsons  who  should  be  given  the 
autl  ority  to  implement  and  enforce  TB 
infe  :tion-control  policies.  An  effective 

nfection-control  program  requires 
identification,  isolation,  and 
treatment  of  persons  who  have  active 

The  primary  emphasis  of  TB 
infettion-control  plans  in  health-care 
should  be  achieving  these 
goals  by  the  application  of  a 
hier  irchy  of  control  measures,  including 
(a)  t  le  use  of  administrative  measures  to 
redi  ce  the  risk  for  exposure  to  persons 
wh<  have  infectious  TB,  (b)  the  use  of 
eng  neering  controls  to  prevent  the 
spr«  ad  and  reduce  the  concentration  of 
infe  :tious  droplet  nuclei,  and  (c)  the  use 
p  jrsonal  respiratory  protective 

pment  in  areas  where  there  is  still 
for  exposure  to  M.  tuberculosis 
TB  isolation  rooms). 
Implementation  of  a  TB  infection- 
com  rol  program  requires  risk 
asse  ssment  and  development  of  a  TB 
infe  :tion-control  plan;  early 
idei  tification,  treatment,  and  isolation 
of  ii  factious  TB  patients;  effective 
eng  neering  controls;  an  appropriate 
resf  iratory  protection  program;  HCVV 
TB  1  raining,  education,  counseUng.  and 
sere  jning;  and  evaluation  of  the 
proj  ram's  effectiveness. 

though  completely  eliminating  the 
for  transmission  of  M.  tuberculosis 
health-care  facilities  may  not  be 
posi  ible-at  the  present  time,  adherence 
to  t]  ese  guidelines  should  reduce  the 
risk  to  persons  in  these  settings. 
Reo  sntly,  nosocomial  TB  outbreaks  have 
den  onstrated  the  substantial  morbidity 
and  mortality  among  patients  and  HCVVs 
that  have  been  associated  with 
inc(  mplete  implementation  of  CDC's 
Gui  ielines  for  Preventing  the 
Tra  ismission  of  Tuberculosis  in  Health- 
Car  f  Facilities,  Hith  Special  Focus  on 
HIV  Related  Issues  published  in  1990.* 
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Executive  Summary 

This  document  updates  and  replaces 
all  previously  published  guidelines  for 
the  prevention  of  Mycobacterium 
tuberculosis  transmission  in  health-care 
facilities.  The  purpose  of  this  revision  is 
to  emphasize  the  importance  of  (a)  the 
hierarchy  of  control  measures,  including 
administrative  and  engineering  controls 
and  personal  respiratory  protection;  (b) 
the  use  of  risk  assessments  for 
developing  a  written  tuberculosis  (TB) 
control  plan;  (c)  early  identification  and 
management  of  persons  who  have  TB; 
(d)  TB  screening  programs  for  health- 
care workers  (HCVVs);  (e)  HCVV  training 
and  education;  and  (0  the  evaluation  of 
TB  infection-control  programs. 

Transmission  of  M.  tuberculosis  is  a 
recognized  risk  to  patients  and  HCWs  in 
health-care  facilities.  Transmission  is 
most  likely  to  occur  from  patients  who 
have  unrecognized  pulmonary  or 
larjTigeal  TB,  are  not  on  effective  anti- 
TB  therapy,  and  have  not  been  placed 
in  TB  isolation.  Several  recent  TB 
outbreaks  in  health-care  facilities, 
including  outbreaks  of  multidrug- 
resistant  TB,  have  heightened  concern 
about  nosocomial  transmission.  Patients 
who  have  multidrug-resistant  TB  can 
remain  infectious  for  prolonged  periods, 
which  increases  the  risk  for  nosocomial 
and/or  occupational  transmission  of  M. 
tuberculosis.  Increases  in  the  incidence 
of  TB  have  been  observed  in  some 
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Follow-up  investigations  at  some  of 
these  hospitals  have  documented  that 
complete  implementation  of  measures 
similar  or  identical  to  those  in  the  1990 
TB  Guidelines  significantly  reduced  or 
eliminated  nosocomial  transmission  of 
M.  tuberculosis  to  patients  and/ or 
HCWs. 

/.  Introduction  ^ 

A.  Purpose  of  Document 

In  April  1992,  the  National  MDR-TB 
Task  Force  published  the  National 
Action  Plan  to  Combat  Multidrug- 
Resistant  Tuberculosis  (1).  The 
publication  was  a  response  to  reported 
nosocomial  outbreaks  of  tuberculosis 
(TB),  including  outbreaks  of  multidrug- 
resistant  TB  (MDR-TB),  and  the 
increasing  incidence  of  TB  in  some 
geographic  areas.  The  plan  called  for  the 
update  and  revision  of  the  guidelines  for 
preventing  nosocomial  transmission  of 
Mycobacterium  tuberculosis  published 
December  7, 1990  [2). 

Public  meetings  were  held  in  October 
1992  and  January  1993  to  discuss 
revision  of  the  1990  TB  Guidelines  (2). 
CDC  received  considerable  input  on 
various  aspects  of  infection  control, 
including  health-care  worker  (HCVV) 
education;  administrative  controls  (e.g., 
having  protocols  for  the  early 
identification  and  management  of 
patients  who  have  TB);  5ie  need  for 
more  specific  recommendations 
regarding  ventilation;  and  clarification 
on  the  use  of  respiratory  protection  in 
health-care  settings.  On  the  basis  of 
these  events  and  the  input  received,  on 
October  12, 1993,  CDC  published  in  the 
Federal  Register  the  Draft  Guidelines 
For  Preventing  the  Transmission  of 
Tuberculosis  in  Health-Care  Facilities, 
Second  Edition  (3).  During  and  after  the 
90-day  comment  period  following 
publication  of  this  draft,  CDC's  TB 
Infection-Control  Guidelines  Work 
Group  received  and  reviewed  more  than 
2,500  comments. 

The  purpose  of  this  document  is  to 
make  recommendations  for  reducing  the 
risk  for  transmitting  M.  tuberculosis  to 
HCWs,  patients,  volimteers,  visitors, 
and  other  persons  in  these  settings.  The 
information  also  may  serve  as  a  useful 
resource  for  educating  HCWs  about  TB. 

These  recommendations  update  and 
replace  all  previously  published  CDC 
recommendations  for  TB  infection 
control  in  health-care  facilities  (2,  4). 
The  recommendations  in  this  document 
are  applicable  primarily  to  inpatient 
facilities  in  which  health  care  is 
provided  (e.g.,  hospitals,  medical  wards 
in  correctional  facilities,  nursing  homes. 
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and  hospices).  Recommendations 
apphcable  to  ambulatory-care  facilities, 
emergency  departments,  home-health- 
care settings,  emergency  medical 
services,  medical  offices,  dental  settings, 
and  other  facilities  or  residential 
settings  that  provide  medical  care  are 
provided  in  separate  sections,  with 
-  cross-references  to  other  sections  of  the 
guidelines  if  appropriate. 

Designated  personnel  at  health-care 
facilities  should  conduct  a  risk 
assessment  for  the  entire  facility  and  for 
each  area*  and  occupational  group, 
determine  the  risk  for  nosocomial  or 
occupational  transmission  of  M. 
tuberculosis,  and  implement  an 
appropriate  TB  infection-control 
program.  The  extent  of  the  TB  infection- 
control  program  may  range  from  a 
simple  program  emphasizing 
administrative  controls  in  settings 
where  there  is  minimal  risk  for  exposure 
to  M.  tuberculosis,  to  a  comprehensive 
program  that  includes  administrative 
controls,  engineering  controls,  and 
respiratory  protection  in  settings  where 
the  risk  for  exposure  is  high.  In  all 
settings,  administrative  measures 
should  be  used  to  minimize  the  number 
of  HCWs  exposed  to  M.  tuberculosis 
while  still  providing  optimal  care  for  TB 
patients.  HCWs  providing  care  to 
patients  who  have  TB  should  be 
informed  about  the  level  of  risk  for 
transmission  of  M.  (ubercu/osis  and  the 
appropriate  control  measures  to 
minimize  that  risk. 

In  this  document,  the  term  "HCWs" 
refers  to  all  the  paid  and  unpaid  persons 
working  in  health-care  settings  who 
have  the  potential  for  exposure  to  Af. 
tuberculosis.  This  may  include,  but  is 
not  limited  to,  physicians;  nurses;  aides; 
dental  workers;  technicians;  workers  in 
laboratories  and  morgues;  emergency 
medical  service  (EMS)  personnel; 
students;  part-time  personnel; 
temporary  staff  not  employed  by  the 
health-care  facility;  and  persons  not 
involved  directly  in  patient  care  but 
who  are  potentially  at  risk  for 
occupational  exposure  to  Af. 
tuberculosis  (e.g.,  volimteer  workers  and 
dietary,  housekeeping,  maintenance, 
clerical,  and  janitorial  stall). 

Although  tne  purpose  of  this 
document  is  to  make  recommendations 
for  reducing  the  risk  for  transmission  of 
M.  tuberculosis  in  health-care  facifities. 
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*  Area:  a  structural  unit  (e.g..  a  hospital  ward  or 
laboratory)  or  functional  unit  (e.g.,  an  internal 
medicine  service)  in  which  HCWs  provide  services 
lo  and  share  air  with  a  specific  patient  peculation 
or  work  with  ctinical  specimens  that  may  contain 
viable  M.  tuberculosis  organisms.  The  risk  for 
exposure  to  M.  tuberculosis  in  a  given  area  depends 
on  the  prevalence  of  TB  in  the  population  served 
and  the  characteristics  of  the  environment 


the  process  of  implementing  these 
recommendations  must  safeguard,  in 
accordance  with  applicable  state  and 
federal  laws,  the  confidentiality  and 
civil  rights  of  persons  who  have  TB. 

B.  Epidemiology,  Transmission,  and 
Pathogenesis  of  TB 

The  prevalence  of  TB  is  not 
distributed  evenly  throughout  all 
segments  of  the  U.S.  population.  Some 
subgroups  or  persons  have  a  higher  risk 
for  TB  either  because  they  are  more 
likely  than  other  persons  in  the  general 
population  to  have  been  exposed  to  and 
infected  with  Af.  tuberculosis  or  because 
their  infection  is  more  bkely  to  progress 
to  active  TB  after  they  have  been 
infected  (5).  In  some  cases,  both  of  these 
factors  may  be  present.  Groups  of 
persons  known  to  have  a  higher 
prevalence  of  TB  infection  include 
contacts  of  persons  who  have  active  TB. 
foreign-bom  persons  from  areas  of  the 
world  with  a  high  prevalence  of  TB 
(e.g.,  Asia,  Africa,  the  Caribbean,  and 
Latin  America),  medically  underserved 
populations  (e.g.,  some  African- 
Americans,  Hispanics,  Asians  and 
Pacific  Islanders,  American  Indians,  and 
Alaskan  Natives),  homeless  persons, 
ctirrent  or  former  correctional-fadlity 
inmates,  alcoholics,  injecting-drug 
users,  and  the  elderly.  Groups  with  a 
higher  risk  for  progression  from  latent 
TB  infection  to  active  disease  include 
persons  who  have  been  infected 
recently  (i.e.,  within  the  previous  2 
years),  children  less  than  <4  years  of 
age,  persons  with  fibrotic  lesions  on 
chest  radiographs,  and  persons  with 
certain  medical  conditions  {i.e.,  human 
immunodeficiency  virus  (HIV) 
infection,  silicosis,  gastrectomy  oi 
jejuno-ileal  bypass,  being  >10%  below 
ideal  body  weight,  chronic  renal  failure 
with  renal  dialysis,  diabetes  meUitus, 
immunosuppression  resulting  from 
receipt  of  high-dose  corticosteroid  or 
other  inuntmosuppressive  therapy,  and 
some  malignancies)  (5). 

Af.  tuberculosis  is  carried  in  airborne 
particles,  or  droplet  nuclei,  that  can  be 
generated  when  persons  who  have 
pulmonary  or  laryngeal  TB  sneeze, 
cough,  speak,  or  sing  (6).  The  particles 
are  an  estimated  1-5  jrni  in  size,  and 
normal  air  currents  can  keep  them 
airborne  for  prolonged  time  periods  and 
spread  them  throughout  a  room  or 
building  (7).  Infection  occurs  when  a 
susceptible  person  inhales  droplet 
nuclei  containing  Af.  tuberculosis,  and 
these  droplet  nuclei  traverse  the  mouth 
or  nasal  passages,  upper  respiratory 
tract,  and  bronchi  to  reach  the  alveoli  of 
the  lungs.  Once  in  the  alveoli,  the 
organisms  are  taken  up  by  alveolar 
macrophages  and  spread  throughout  the 


body.  Usually  within  2-10  weeks  after 
initial  infection  with  Af.  tuberculosis, 
the  immune  response  limits  further 
multiplication  and  spread  of  the 
tubercle  bacilli;  however,  some  of  the 
bacilli  remain  dormant  and  viable  for 
many  years.  This  condition  is  referred  to 
as  latent  TB  infection.  Persons  with 
latent  TB  infection  usually  have  positive 
purified  protein  derivative  (PPD)- 
tuberculin  skin-test  results,  but  they  do 
not  have  symptoms  of  active  TB,  and 
they  are  not  infectious. 

In  general,  persons  who  become 
infected  with  Af.  tuberculosis  have 
approximately  a  10%  risk  for 
developing  active  TB  during  their 
lifetimes.  This  risk  is  greatest  during  the 
first  2  years  after  infection. 
Inununocoropromised  persons  have  a 
greater  risk  for  the  progression  of  latent 
TB  infection  to  active  TB  disease;  HIV 
infection  is  the  strongest  known  risk 
factor  for  this  progression.  Persons  with 
latent  TB  infection  who  become 
coinfected  with  HIV  have  approximately 
an  8%-10%  risk  per  year  for  developing 
active  TB  (fl).  HIV-infected  persons  who 
are  already  severely  immunosuppressed 
and  who  become  newly  infected  with 
Af.  tuberculosis  have  an  even  greater  risk 
for  developing'hctive  TB  [9-12). 

The  prooebuity  that  a  person  who  is 
exposed  to  Af.  tuberculosis  will  become 
infected  depends  primarily  on  the 
concentration  of  infectious  droplet 
nuclei  in  the  air  and  the  duration  of 
exposure.  Characteristics  of  the  TB 
patient  that  enhance  transmission 
include  (a)  disease  in  the  lungs,  airways, 
or  larynx;  (b)  presence  of  cough  or  other 
forceful  expiratory  measures;  (c) 
presence  of  acid-fast  bacilli  (AFB)  in  the 
sputum;  (d)  failure  of  the  patient  to 
cover  the  mouth  and  nose  when 
coughing  or  sneezing;  (e)  presence  of 
cavitation  on  chest  radiograph;  (0 
inappropriate  or  short  duration  of 
chemotherapy;  and  (g)  administration  of 
procedures  that  can  induce  coughing  or 
cause  aerosolization  of  Af.  tuberculosis 
(e.g..  sputum  induction).  Environmental 
factors  that  enhance  the  likelihood  of 
transmission  include  (a)  exposure  in 
relatively  small,  enclosed  spaces;  (b) 
inadequate  local  or  general  ventilation 
that  results  in  insufficient  dilution  and/ 
or  removal  of  infectious  droplet  nuclei; 
and  (c)  recirculation  of  air  containing- 
infectious  droplet  nuclei.  CharactPristirs 
of  the  persons  exposed  to  Af. 
tuberculosis  that  may  affect  the  risk  for 
becoming  infected  are  not  as  well 
defined.  In  general,  persons  who  have 
been  infected  previously  with  Af 
tuberculosis  may  be  less  susceptible  to 
subsequent  infection.  However, 
reinfection  can  occur  among  previously 
infected  persons,  especially  if  they  are 
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severely  immunocompromised. 
Vaccination  with  Bacille  of  Calmette 
and  Cuerin  (BCG)  probably  does  not 
affect  the  risk  for  infection:  rather,  it 
decreases  the  risk  for  progressing  from 
latent  TB  infection  to  active  TB  (15). 
Finally,  although  it  is  well  established 
that  HIV  infection  increases  the 
likelihood  of  progressing  from  latent  TB 
infection  to  active  TB.  it  is  unknown 
whether  HIV  infection  increases  the  risk 
for  becoming  infected  if  exposed  to  M. 
tuberculosis. 

C.  Risk  for  Nosocomial  Transmission  of 
M.  Tuberclosis 

Transmission  of  M.  tuberclosis  is  a 
recognized  risk  in  health-care  facilities 
[14-22).  The  magnitude  of  the  risk 
varies  considerably  by  the  type  of 
health-care  facility,  the  prevalence  of  TB 
in  the  community,  the  patient 
population  served,  the  HCW*s 
occupational  group,  the  area  of  the 
health-care  facility  in  which  the  HCW 
works,  and  the  effectiveness  of  TB 
infection-control  interventions.  The  risk 
may  be  higher  in  areas  where  patients 
with  TB  are  provided  care  before 
diagnosis  and  initiation  of  TB  treatment 
and  isolation  precautions  (e.g.,  in  clinic 
waiting  areas  and  emergency 
departments)  or  where  diagnostic  or 
treatment  procedures  that  stimulate 
coughing  are  performed.  Nosocomial 
transmission  of  M.  tuberclosis  has  been 
associated  with  close  contact  with 
persons  who  have  infectious  TB  and 
with  the  performance  of  certain 
procedures  (e.g..  bronchoscopy  (17), 
endotracheal  intubation  and  suctioning 
[18],  open  abscess  irrigation  [20],  and 
autopsy  [21,22]).  Sputum  induction  and 
aerosol  treatments  that  induce  coughing 
may  also  increase  the  potential  for 
transmission  of  M.  tuberclosis  [23,24). 
Personnel  of  health-care  facilities 
should  be  particularly  alert  to  the  need 
for  preventing  transmission  of  M. 
tuberclosis  in  those  facilities  in  which 
immunocompromised  persons  (e.g., 
HIV-infected  persons)  work  or  receive 
care— especially  if  cough-inducing 
procedures,  such  as  sputum  induction 
and  aerosolized  pentamidine 
treatments,  are  being  performed. 

Several  TB  outbreaks  among  persons 
in  health-care  faciUties  have  been 
reported  recently  [11.24-28;  CDC, 
unpublished  data).  Many  of  these 
outbreaks  involved  transmission  of 
multidrug-resistant  strains  of  M 
tuberclosis  to  both  patients  and  HCVVs. 
Most  of  the  patients  and  some  of  the 
HC\Vs  were  HIV-infected  persons  in 
whom  new  infection  progressed  rapidly 
to  active  disease.  MortaUty  associated  ' 
with  those  outbreaks  was  high  (range: 
43%-93%).  Furthermore,  the  interval 
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betv  een  diagnosis  and  death  was  brief 
(ran  e  of  median  intervals:  4-16  weeks). 
Fact  )rs  contributing  to  these  outbreaks 
inch  ided  delayed  diagnosis  of  TB, 
dela  ^ed  recognition  of  drug  resistance, 
and  lelayed  initiation  of  effective 
then  py — all  of  which  resulted  in 
proli  inged  infectiousness,  delayed 
initiation  and  inadequate  duration  of  TB 
ion,  inadequate  ventilation  in  TB 
ion  rooms,  lapses  in  TB  isolation 
ices  and  inadequate  precautions  for 
inducing  procedures,  and  lack  of 
respiratory  protection, 
ysis  of  data  collected  from  three  of 
I  ealth-care  facilities  involved  in  the 
D  'eaks  indicates  that  transmission  of 
ti  berclosis  decreased  significantly  or 
"  entirely  in  areas  where  measures 
ar  to  those  in  the  1990  TB 
delines  were  implemented  [2.29-32]. 
How  ever,  several  interventions  were 
imp  Bmented  simultaneously,  and  the 
effet  tiveness  of  the  separate 
intei  ventions  could  not  be  determined. 

D.  F  indamentals  of  TB  Infection 
Coni  rol 

A:   effective  TB  infection-control 
pro^  -am  requires  early  identification, 
isoli  tion,  and  effective  treatment  of 
pers  )ns  who  have  active  TB.  The 
prin  ary  emphasis  of  the  TB  infection- 
cont  'ol  plan  should  be  on  achieving 
thes !  three  goals.  In  all  health-care    . 
facil  ties,  particularly  those  in  which 
pers  )ns  who  are  at  high  risk  for  TB 
worl  or  receive  care,  policies  and 
procedures  for  TB  control  shoulS  be 
developed,  reviewed  periodically,  and 
evaluated  for  effectiveness  to  determine 
the  Actions  necessary  to  minimize  the 
or  transmission  of  M.  tuberclosis. 
e  TB  infection-control  program 
Id  be  based  on  a  hierarchy  of 
control  measures.  The  first  level  of  the 
hierArchy,  and  that  which  affects  the 
largest  number  of  persons,  is  using 
administrative  measures  intended 
primarily  to  reduce  the  risk  for  exposing 
uninfected  persons  to  persons  who  have 
infe  :tious  TB.  These  measures  include 

(a)  c  sveloping  and  implementing 
effe<  tive  written  policies  and  protocols 
to  ei  sure  the  rapid  identification, 
isoli  tion,  diagnostic  evaluation,  and 
treat  ment  of  persons  likely  to  have  TB; 

(b)  implementing  effective  work 
practices  among  HCWs  in  the  health- 
care facility  (e.g.,  correctly  wearing 
resp  ratory  protection  and  keeping 
dooi  s  to  isolation  rooms  closed);  (c) 
educating,  training,  £uid  counseling 
HCWs  about  TB;  and  (d)  screening 
HCws  for  TB  infection  and  disease. 

Tie  second  level  of  the  hierarchy  is 
the  ase  of  engineering  controls  to 
prevent  the  spread  and  reduce  the 
concentration  of  infectious  droplet 


nuclei.  These  controls  include  (a)  direct 
source  control  using  local  exhaust 
ventilation,  (b)  controlling  direction  of 
airflow  to  prevent  contamination  of  air 
in  areas  adjacent  to  the  infectious 
source,  (c)  diluting  and  removing 
contaminated  air  via  general  Ventilation, 
and  (d)  air  cleaning  via  air  filtration  or 
ultraviolet  germicidal  irradiation 
(UVGI). 

The  first  two  levels  of  the  hierarchy 
minimize  the  number  of  areas  in  the 
health-care  facility  where  exposure  to 
infectious  TB  may  occur,  and  they 
reduce,  but  do  not  eliminate,  the  risk  in 
those  few  areas  where  exposure  to  M. 
tuberculosis  can  still  occur  (e.g.,  rooms   ■ 
in  which  patients  with  known  or 
suspected  infectious  TB  are  being 
isolated  and  treatment  rooms  in  which 
cough-inducing  or  aerosol-generating 
procedures  are  performed  on  such 
patients).  Because  persons  entering  such 
rooms  may  be  exposed  to  M. 
tuberculosis,  the  third  level  of  the 
hierarchy  is  the  use  of  personal 
respiratory  protective  equipment  in 
these  and  certain  other  situations  in 
which  the  risk  for  infection  with  M. 
tuberculosis  may  be  relatively  higher. 

Specific  measures  to  reduce  the  risk 
for  transmission  of  M.  tuberculosis 
include  the  following: 

•  Assigning  to  specific  persons  in  the 
health-care  facility  the  supervisory 
responsibility  for  designing,        ' 
implementing,  evaluating,  and 
maintaining  the  TB  infection-control 
program  (Section  II.A). 

•  Conducting  a  risk  assessment  to  . 
evaluate  the  risk  for  transmission  of  M. 
tuberculosis  in  all  areas  of  the  health- 
care facility,  developing  a  written  TB 
infection-control  program  based  on  the 
risk  assessment,  and  periodically 
repeating  the  risk  assessment  to  evaluate 
the  effectiveness  of  the  TB  infection- 
control  program  (Section  n.B). 

•  Developing,  implementing,  and 
enforcing  policies  and  protocols  to 
ensure  early  identification,  diagnostic 
evaluation,  and  effective  treatment  of 
patients  who  may  have  infectious  TB 
(Section  II.C;  Suppl.  2). 

•  Providing  prompt  triage  for  and 
appropriate  management  of  patients  in 
the  outpatient  setting  who  may  have 
infectious  TB  (Section  II.D). 

•  Promptly  initiating  and  maintaining 
TB  isolation  for  persons  who  may  have 
infectious  TB  and  who  are  admitted  to 
the  inpatient  setting  (Section  n.E; 
Suppl.  1). 

•  Effectively  planning  arrangements 
for  discharge  (Section  lI.E). 

•  Developing,  installing,  maintaining, 
and  evaluating  ventilation  and  other 
engineering  controls  to  reduce  the 


potential  for  airborne  exposure  to  M. 
tuberculosis  (Section  n.F;  Suppl.  3). 

•  Developing,  implementing, 
maintaining,  and  evaluating  a 
respiratory  protection  program  (Section 
n.G;  Suppl.  4). 

•  Using  precautions  while  performing 
cough-inducing  procedures  (Section 
n.H;  Suppl.  3). 

•  Educating  and  training  HCWs  about 
TB,  effective  methods  for  preventing 
transmission  of  Af.  tuberculosis,  and  the 
benefits  of  medical  screening  programs 
(Section  n.I). 

•  Developing  and  implementing  a 
program  for  routine  periodic  counseling 
and  screening  of  HCWs  for  active  TB 
and  latent  TB  infection  (Section  H.J; 
Suppl.  2). 

•  Promptly  evaluating  ix)ssible 
episodes  of  Af.  tuberculosis  transmission 
in  health-care  facilities,  including  PPD 
skin-test  conversions  among  HCWs, 
epidemiologically  associated  cases 
among  HCWs  or  patients,  and  contacts 
of  patients  or  HCWs  who  have  TB  and 
who  were  not  promptly  identified  and 
isolated  (Section  n.K). 

•  Coordinating  activities  vrith  the 
local  pubhc  health  department, 
emphasizing  reporting,  and  ensuring 
adequate  discharge  follow-up  and  the 
continuation  and  completion  of  therapy 
(Section  n.L). 

n.  Recommendations 

A.  Assignment  of  Responsibility 

•  Supervisory  responsibility  for  the 
TB  infection-control  program  should  be 
assigned  to  a  designated  person  or  group 
of  persons  with  expertise  in  infection 
control,  occupational  health,  and 
engineering.  These  persons  should  be 
given  the  authority  to  implement  and 
enforce  TB  infection-control  policies. 

•  If  supervisory  responsibility  is 
assigned  to  a  committee,  one  person 
should  be  designated  as  the  TB  contact 
person.  Questions  and  problems  can 
then  be  addressed  to  this  person. 

B.  Risk  Assessment,  Development  of  the 
TB  Infection-Control  Plan,  and  Periodic 
Reassessment 

1.  Risk  Assessment 

a.  General. 

•  TB  infection-control  measures  for 
each  health-care  facility  should  be  based 
on  a  careful  assessment  of  the  risk  for 
transmission  of  M.  tuberculosis  in  that 
particular  setting.  The  first  step  in 
developing  the  TB  infection-control 
program  should  be  to  conduct  a  baseline 
risk  assessment  to  evaluate  the  risk  for 
transmission  of  M.  tuberculosis  in  each 
area  and  occupational  group  in  the 
facility  (Table  1,  Figure  1).  Appropriate 
infection-control  interventions  can  then 


Federal  Register  /  Vol.  59.  No.  208  /  Friday,  October  28.  1994  /  Notices 


54249 


be  developed  on  the  basis  of  actual  risk. 
Risk  assessments  should  be  performed 
for  all  inpatient  and  outpatient  settings 
(e.g.,  medical  and  dental  offices). 

•  Regardless  ofrisk  level,  the 
management  of  patients  widi  known  or 
suspected  infectious  TB  should  not 
vary.  However,  the  index  of  suspicion 
for  infectious  TB  among  patients,  the 
&«quency  of  HCW  PPD  skin  testing,  the 
number  of  TB  isolation  rooms,  and  other 
factors  will  depend  on  whether  the  risk 
for  transmission  of  M.  tuberculosis  in 
the  facility,  area,  or  occupational  group 
is  high,  intermediate,  low,  very  low,  or 
minimal. 

•  The  risk  assessment  should  be 
conducted  by  a  qualified  person  or 
group  of  persons  (e.g.,  hospital 
epidemiologists,  infectious  disease 
specialists,  pulmonary  disease 
specialists,  infection-control 
practitioners,  health-care 
administrators,  occupational  health 
personnel,  engineers,  HCWs,  or  local 
public  health  personnel). 

•  The  risk  assessment  should  be 
conducted  for  the  entire  facility  and  for 
specific  areas  within  the  facility  (e.g., 
medical,  TB,  pulmonary,  or  HIV  wards; 
HTV,  infectious  disease,  or  pulmonary 
clinics;  and  emergency  departments  or 
other  areas  where  TB  patients  might 
receive  care  or  where  cough-indudng 
procedures  are  performed).  This  should 
include  both  inpatient  and  outpatient 
areas.  In  addition,  risk  assessments 
should  be  conducted  for  groups  of 
HCWs  who  work  throughout  the  facility 
rather  than  in  a  specific  area  (e.g.. 
respiratory  therapists;  bronchoscopists; 
environmental  services,  dietary,  and 
maintenance  personnel;  and  students, 
interns,  residents,  and  fellows). 

•  Classification  of  risk  for  a  facility, 
for  a  specific  area,  and  for  a  specific 
occupational  group  should  be  based  on 

(a)  the  profile  of  TB  in  the  community; 

(b)  the  number  of  infectious  TB  patients 
admitted  to  the  area  or  ward,  or  the 
estimated  number  of  infectious  TB 
patients  to  whom  HCWs  in  an 
occupational  group  may  be  exposed; 
and  (c)  the  results  of  analysis  of  HCW 
PPD  test  conversions  (where  applicable) 
and  possible  person-to-person 
transmission  of  M.  tuberculosis  (Figure 

•  All  TB  infection-control  programs 
should  include  periodic  reassessments 
ofrisk.  The  frequency  of  repeat  risk 
assessments  should  be  based  on  the 
results  of  the  most  recent  risk 
assessment  (Table  2.  Figure  1). 

•  The  "minimal-risk"  category 
applies  only  to  an  entire  facility.  A 
"minimal-risk"  faciUty  does  not  admit 
TB  patients  to  inpatient  or  outpatient 
areas  and  is  not  located  in  a  community 


with  TB  (i.e.,  counties  or  communities 
in  which  TB  cases  have  not  been 
reported  during  the  previous  year). 
Thus,  there  is  essentially  no  risk  for 
exposure  to  TB  patients  in  the  facility. 
This  category  may  also  apply  to  many 
outpatient  settings  (e.g..  many  medical 
and  dental  offices). 

Table  1.  Elements  of  a  Risk  Assessment 
for  Tuberculosis  (TB)  in  Health-can 
FaciUties 

1.  Review  the  community  TB  profile 
(from  public  health  department  data). 

2.  Review  the  number  of  TB  patients 
who  were  treated  in  each  area  of  the 
facility  (both  inpatient  and  outpatient). 
(This  infonnation  can  bex>btained  by     . 
analyzing  laboratory  surveillance  data 
and  by  reviewing  discharge  diagnoses  or 
medical  and  infection-control  records.) 

3.  Review  the  drug-susceptibiUty 
patterns  of  TB  isolates  of  patients  who 
were  treated  at  the  facility. 

4.  Analyze  purified  protein  derivative 
(PPD)-tuh«rculin  skin-test  results  of 
health-care  workers  (HCWs),  by  area  or 
by  occupational  group  for  HCWs  not 
assigned  to  specific  area  (e.g.. 
respiratory  therapists). 

5.  To  evaluate  infection-control 
parameters,  review  medical  records  of  a 
sample  of  TB  patients  seen  at  the 
facility. 

Calculate  Intervals  From 

•  Admission  until  TB  suspected; 

•  Admission  until  TB  evaluation 
performed; 

•  Admission  until  acid-fast  bacilli 
(AFB)  specimens  ordered; 

•  AFB  specimens  ordered  until  AFB 
specimens  collected; 

•  AFB  specimens  collected  until  AFB 
smears  jieriformed  and  reported; 

•  AFB  specimens  collected  until 
cultures  performed  and  reported; 

•  AFB  specimens  collected  until 
species  identification  conducted  and 
reported; 

•  AFB  specimens  collected  until 
dnig-susceptibility  tests  performed  and 
reported; 

•  Admission  until  TB  isolation 
initiated; 

•  Admission  until  TB  treatment 
initiated;  and 

•  Duration  of  TB  isolation. 

Obtain  the  Following  Additional 
Information 

•  Were  appropriate  criteria  used  for 
discontinuing  isolation? 

•  Did  the  patient  have  a  history-  of 
prior  admission  to  the  facility? 

•  Was  the  TB  treatment  regimen 
adequate? 

•  Were  follow-up  sputum  specimens 
collected  properly? 
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•-  Was  appropriate  discharge  planning 
conducted? 

6.  Perform  an  observational  review  of 
.  TB  infection  control  practices. 

7.  Review  the  most  recent 
environmental  evaluation  and 
maintenance  procedures. 

BiLUNG  CODE  416»-18-» 


19  94 


UMI 


Federal  Register  /  Vol.  59,  No.  208  /  Friday,  October  28,  1994  /  Notices 


54251 


FIGURE  1.  Protocol  for  conducting  a  tuberculosis  (TB)  risk  assessment  in  a  heaKh-care 
facility 
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FIGURE  1.  Protocol  for  condkicting  a  TB  risk  assMsment  in  a  haaltti-cara  faciRty  — 
Continued  i 

*  Area:  a  structural  unit  (e.g.,  aihospital  ward  or  laboratory)  or  functional  unit  (e.g.,  an  internal 
medicine  service)  in  which  HCWs  provide  services  to  and  share  air  with  a  specific  patient 
population  or  work  with  clinical  specimens  that  may  contain  viable  M.  tuberculosis 
organisms.  The  risk  for  exposure  to  M.  tuberculosis  \n  a  given  area  depends  on  the 
prevalence  of  TB  in  the  pop  jiation  served  and  the  characteristics  of  the  environment. 

^With  epidemiologic  evaluati  >n  suggestive  of  occupational  (nosocomial)  transmission  (see 
Problem  Evaluation  section  n  the  text). 

'Cluster:  two  or  more  PPD  sk  n-test  conversions  occurring  within  a  3-month  period  among 
HCWs  in  a  specific  area  oi  occupational  group,  and  epidemiologic  evidence  suggests 
occupational(nosocomtai)  t)  ansmission. 

iFor  example,  clusters  of  Ml  tuberculosis  isolates  with  identical  DNA  fingerprint  (RFLP) 
patterns  or  drug-resistande  patterns,  with  epidemiologic  evaluation  suggestive  of 
nosocomial  transmission  (see  Problem  Evaluation  section  m  the  text). 
**Does  not  include  patients  identified  in  triage  system  and  referred  to  a  collaborating  facility 

or  patients  being  managed  in  outpatient  areas. 
^*To  prevent  inappropriate  management  and  potential  loss  to  follow-up  of  patients  identified 
in  the  triage  system  of  a  very  low-risk  facility  as  having  suspected  TB,  an^greement  should 
exist  for  referral  t)etween  the  referring  arid  receiving  facilities. 
*'0r,  for  occupational  group!  exposure  to  fewer  than  six  TB  patients  for  HCWs  in  the 

particular  occupational  grou  >  during  the  preceding  year. 
llQr,  for  occupational  groups,  ixposure  to  six  or  more  TB  patients  for  HCWs  in  the  particular 

occupational  group  during  t  ie  preceding  year. 
•••See  Problem  Evaluation  sec  ion  in  the  text. 
♦♦^Occurrence  of  drug-resistant  TB  in  the  facility  or  community,  or  a  relatively  high- prevalence 

of  HIV  infection  anrtong  pati<  mts  or  HCWs  in  the  area,  may  warrant  a  higher  risk  rating. 
'**For  outpatient  facilities,  if  T  i  cases  have  been  documented  in  the  community  but  no  TB 
patients  have  been  examined  in  the  outpatient  area  during  the  preceding  year,  the  area 
can  be  designated  as  very  i(»w  risk. 
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Table  2.~Elements  of  a  Tuberculosis  (TB)  Infection-Control  Program 


Element 


Assigning  responsibility  (Section  II.A)  * 

Designated  TB  control  officer  or  committee  

Conducting  a  risk  assessment  (Section  II.B.i) 

Baseline  risk  assessment 

Community  TB  profile:  inckJence,  prevalence,  and 

dnjg-susceptil)ility  pattems. 
Facility  case  suweillance  (laboratory-  and  discharge- 
diagnosis-based). 
Analysis  of  purified  protein  derivative  (PPD)  lest  re- 
sults among  healttvcare  workers  (HCWs). 

Review  of  TB  patient  medkal  records _ 

ObservatkH)  of  irtfection-control  practices 

Evaluatk)n  of  engineering  control  maintenance 

Devetoping  a  TB  Inlectwn  control  pian  (Sectk)n  ll.B.2) 

Written  TB  infectton  control  pten _ _..„ _.. 

PerfedfcaJly  reassessing  risk  (Sedmn  ll.B.3) 

Reassessment  of  risk 

Wenttfying,  evaluating,  and  initiating  treatnwnt  for  patiente 
who  may  have  active  TB  (Section  II.C) 
Protocol  (dinteal  predictron  rules'  for  identifying  pa- 
tients who  may  have  active  TB. 
Protocol  for  diagnostk:  evaluation  of  patients  who 

may  have  active  TB". 
Protocol  for  reporting  laboratory  results  to  clinicians, 
infection-control  practitk>ners,  collatxxating  referral 
fecUities,  and  appropriate  health  department(s). 
Protocol  for  iniliatfing  treatment  of  patients  who  may 
have  active  TB**. 
Managing  patients  who  may  have  TB  in  ambulatory-care 
settings  and  emergency  departments  (Section  II.D) 
Triage  system  for  klentifying  patients  who  have  active 
TB  in  emergency  departments  and  ambulatory-care 
settings. 
Protocol  for  managing  patients  who  may  have  active 
TB  in  emergency  departments  and  amtxjiatory-care 
settings. 
Protocol  for  referring  patients  who  may  have  active 
TB  to  coOaborating  facility. 
Managing  hospitalized  patients  who  may  have  TB  (Seo- 
tkm  H.E) 

Appropriate  number  of  TB  isolatkxi  rooms  h4/A» 

Protocol  for  initiattng  TB  isotatnn „ 

Protocol  for  TB  isolation  practtees 

Protocol  for  discontinuing  TB  isolatkm 

Protocol  for  discharge  planning  

Engineering  controls  (SuppL  3,  Sectton  II.F) 

Protocdl(s)  for  maintenance  of  engineering  controls  „. 
Respiratory  protectton  (Suppl.  4.  Section  ll.G) 

Respiratory  protectton  program 

Cough-inducing  and  aerosof^enerating  procedures  (Sec- 
tk>n  II.H) 
ProtocoHs)  for  performing  cough-inducing  or  aerosol- 
generating  procedures. 
Engineering  controls  for  perfonning  cough-inducing  or 
aerosol-generating  procedures. 
Educating  and  Training  HCWs  (Sectwn  ll.l) 

Educating  and  training  HCWs  regarding  TB 

CounseHng  and  saeenlng  HCWs  (Sectton  II  J) 

Counseling  HCWs  regarding  TB 

Protocol  for  ktentifying  and  evaluating  HCWs  who 
have  signs  or  symptoms  of  active  TB. 

Baseline  PPD  testing  of  HCWs 

Routine  periodk:  PPD  screening  of  HCWs  for  latent 

TBinfectkX). 
Protocol  for  evaluating  and  managing  HCWs  who 
have  positive  PPD  tests. 

Protocol  for  managing  HCWs  who  have  active  TB 

Conducting  a  problem  evaluatton  (Sectton  ILK) 

Protocol  for  investigating  PPD  converstons  and  active 
TB  in  HCWs. 
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Table  2.— Elements  of  a  tuberculosis  (TB)  Infection-Control  Prograk*— Continued 


'  Element 

Risk  categories 

Minimal 

Very  low 

Low 

Intermediate 

High 

Protocol  for  investigatJng  possible  patient-topattent 
transmission  of  Mycobacterium  tuberculosis. 
.  Protocol  for  investigating  possible  contacts  of  TB  pa- 
tients who  were  not  diagnosed  initially  as  having 
TB  and  wen  not  placed  in  isolation. 
Coordination  with  the  public  health  department  (pection 
ILL) 
Effective  system  for  reporting  patients  who  haVe  sus- 

R 
R 

R 

• 
R 

R 
R 

R 
R 

R 

R 

R 

R 

R 
R 

R 

pected  or  confirmed  TB  to  appropriate 
department(s). 

health 

t 

R-recommended;  Y-yearly;  C«continual:  N/Ai 
'Because  very  low-risk  facilities  do  not  admit 
routine  foHow-up  PPD  screening  after  baseline  ' 
evaluation  of  patients  In  tfie  amt>ulatory-care,  er 
tients  with  active  TB  couU  be  exposed  potentiall){ 
" need  to  be  ( 


applicable;  O^optional;  V^variable. 

tients  wtK)  nay  have  active  TB  to  inpatient  areas,  rrwst  HCWs  in  such  facilities  do  not  need 

"  testing  is  done.  However,  those  who  are  involved  in  the  initial  assessment  and  diagnostic 

erx:y,  and  admitting  departments  of  such  facilities  or  in  the  outpatient  management  of  pa- 

to  a  patient  who  has  active  TB.  These  HCWs  may  need  to  receive  routine  periodic  PPD 

eluded  in  a  respiratory  protection  program. 

.  „     -       .  .  ,  i«"<s  suspected  of  having  active  TB,  review  of  TB  patient  medical  records  is  not  applicable. 

However,  foltow-up  of  patients  who  were  identifiedJduring  triage  as  possibly  liaving  active  TB  and  referred  to  another  institution  for  further  eval- 


screening.  Similarly,  these  HCWs  may 
^  Because  very  Iowh^  facilities  do 


not  admit 


uatkm  and  management  may  be  useful  in  evaluatii 
•  Some  minimal  or  very  k>w-risk  facilities  may  el 

ciency  particulate  [HEPA]  filtration  units,  uttraviotet 

nnintaining  this  equipment  shodd  be  in  place,  s 
iThe  criteria  used  in  clinical  predction  rules 

sen/ed  by  the  facility  and  on  the  ciinicaL  rad 
'The  protocols  shouk)  be  consistent  with 


ttw  effectiveness  of  Vne  triage  system. 

'  to  use  engineering  controls  (e.g.,  booths  for  cough-inducing  procedures,  portable  high-effi- 
miicktal  irradiatton  units)  in  triage/waiting  areas.  In  such  situations,  appropriate  protocols  for 
is  maintenance  shouW  be  evaluated  penodically. 

xobaWy  vary  from  facility  to  facility  depending  on  the  prevalence  of  TB  in  the  population 
and  laboratory  characteristns  of  TB  patients  examined  in  the  facility. 

^  jrican  Thoracte  Society  recommendations  (33). 

**  Protocols  for  referring  patients  who  require  specialized  treatment  (e.g.,  patients  with  multkJrug-resistant  TB)  may  be  appropriate 
H  Based  on  maximum  daily  number  of  patients  lequiring  TB  isolation  for  suspected  or  confirmed  active  TB.  Isolation  rooms  should  meet  the 
performance  cntana  specified  in  tfiese  gukfelines.  ' 
«lf  such  procedures  are  used  in  the  triage  protoool(s)  for  identifying  patients  who  may  have  active  TB. 

•*•  Minin«l-risk  facilities  do  not  need  to  maintainjan  ongoing  PPD  skin-testing  program.  However,  baseline  PPD  testing  of  HCWs  may  be  ad- 
visable so  that  if  an  unexpected  exposure  does  oa  jr,  conversions  can  be  distinguished  from  positive  PPD  test  results  caused  by  previous  expo- 


sures. 


•  The  "very  low-risk"  category 
generally  applies  only  to  an  entire 
facility.  A  very  low-risk  facility  is  one 
in  which  (a)  patients  with  active  TB  are 
not  admitted  to  inpatient  areas  but  may 
receive  initial  assessment  and 
diagnostic  evaluation  or  outpatient 
management  in  outpatient  areas  (e.g., 
ambulatory-care  and  emergency 
,  departments)  and  (b)  patients  who  may 
have  active  TB  and  need  inpatient  care 
are  promptly  referred  to  a  collaborating 
facility.  In  such  facilities,  the  outpatient 
areas  in  which  exposure  to  patients  with 
active  TB  could  occur  should  be 
assessed  and  assigned  to  the  appropriate 
low-,  intermediate-,  or  high-risk 
category.  Categorical  assignment  will 
depend  on  the  number  of  TB  patients 
examined  in  the  area  during  the 
preceding  year  and  whether  there  is 
evidence  of  nosocomial  transmission  of 
M.  tuberculosis  in  the  area.  If  TB  cases 
have  been  reported  in  the  community, 
but  no  patients  with  active  TB  have 
been  examined  in  the  outpatient  area 
during  the  preceding  year,  the  area  can 
be  designated  as  very  low  risk  (e.g., 
many  medical  offices). 

The  referring  and  receiving  facilities 
should  establish  a  referral  agreement  to 
prevent  inappropriate  management  and 
potential  loss  to  follow-up  of  patients 


SI  spected  of  having  TB  during 
evaluation  in  the  triage  system  of  a  very 
lojw-risk  facility. 

In  some  facilities  in  which  TB 
pj  tients  are  admitted  to  inpatient  areas, 
a  ^ery  low-risk  protocol  may  be 
a|  propriate  for  areas  (e.g., 
a(  ministrative  areas)  or  occupational 
gi  oups  that  have  only  a  very  remote 
p(  issibihty  of  exposure  to  M. 
ft  berculosis. 

The  very  low-risk  category  may  also 
bi  appropriate  for  outpatient  facilities 
ti  at  do  not  provide  initial  assessment  of 
pi  rsons  who  may  have  TB,  but  do 
sc  reen  patients  for  active  TB  as  part  of 
a  imited  medical  screening  before 
ui  idertaking  specialty  care  (e.g.,  dental 
s(  ttings). 

•  "Low-risk""  areas  or  occupational 
gi  Dups  are  those  in  which  (a)  the  PPD 
te  ;t  conversion  rate  is  not  greater  than 
ti  at  for  areas  or  groups  in  which 
o(  cupational  exposure  to  M. 
fi  berculosis  is  unlikely  or  than  previous 
c<  nversion  rates  for  the  same  area  or 
gi  Dup.  (b)  no  clusters*  of  PPD  test 
c(  nversions  have  occurred,  (c)  person- 
tc  person  transmission  of  M. 


■  Cluster:  two  or  more  PPD  skin-test  conversions 
odrurring  within  a  3-month  period  among  HCWs  in 
a  i  peciflc  area  or  occupational  group,  and 
ef  demiologic  evidence  suggests  occupational 
[n  isocomial)  transmission. 


tuberculosis  has  not  been  detected,  and 
(d)  fewer  than  six  TB  patients  are 
examined  or  treated  per  year. 

•  "Intermediate-risk"  areas  or 
occupational  groups  are  those  in  which 
(a)  the  PPD  test  conversion  rate  is  not 
greater  than  that  for  areas  or  groups  in 
which  occupational  exposure  to  Af. 
tuberculosis  is  unlikely  or  than  previous 
conversion  rates  for  the  same  area  or 
group,  (b)  no  clusters  of  PPD  test 
conversions  have  occtured,  (c)  person-  • 
to-person  transmission  of  M. 
tuberculosis)  has  not  been  detected,  and 
(d)  six  or  more  patients  with  active  TB 
are  examined  or  treated  each  year. 
Survey  data  suggest  that  facilities  in 
which  six  or  more  TB  patients  are 
examined  or  treated  each  year  may  have 
an  increased  risk  for  transmission  of  M. 
tuberculosis  (CDC,  impublished  data); 
thus,  areas  in  which  six  or  more  patients 
with  active  "TB  are  examined  or  treated 
each  year  (or  occupational  groups  in 
which  HCWs  are  likely  to  bp  exposed  to 
six  or  more  TB  patients  per  year)  should 
be  classified  as  "intermediate  risk." 

•  "High-risk"  areas  or  occupational 
groups  are  those  in  which  (a)  fiie  PPD 
test  conversion  rate  is  significantly 
greater  than  for  areas  or  groups  in  which 
occupational  exposure  to  M. 
tuberculosis  is  unlikely  or  than  previous 
conversion  rates  for  l''e  same  area  or 


group,  and  epidemiologic  evaluation 
suggests  nosocomial  transmission;  or  (b) 
a  cluster  of  PPD  test  conversions  has 
occurred,  and  epidemiologic  evaluation 
suggests  nosocomial  transmission  of  Af. 
tuberculosis;  or  (c)  possible  person-to- 
person  transmission  of  Af.  tuberculosis 
has  been  detected. 

•  If  no  data  or  insufficient  data  for 
adequate  determination  of  risk  have 
been  collected,  such  data  should  be 
compiled,  analyzed,  and  reviewed 
omeditiously. 

D.  Community  "TB  profile. 

•  A  profile  of  "TB  in  the  commujiity 
that  is  served  by  the  facility  should  be 
obtained  from  the  public  health 
department  This  profile  should 
include,  at  a  minimiun,  the  incidence 
(and  prevalence,  if  available)  of  active 
TB  in  the  community  and  the  drug- 
susceptibility  patterns  of  Af.  tuberculosis 
isolates  (i.e.,  the  antituberciJous  agents 
to  which  each  isolate  is  susceptible  and 
those  to  which  it  is  resistant)  from 
patients  in  the  community. 

c.  Case  surveillance. 

•  Data  concerning  the  number  of 
suspected  and  confirmed  active  TB 
cases  among  patients  and  HCWs  in  the 
facility  should  be  systematically 
collected,  reviewed,  and  used  to 
estimate  the  number  of  TB  isolation 
rooms  needed,  to  recognize  possible 
clusters  of  nosocomial  transmission, 
and  to  assess  the  level  of  potential 
occupational  risk.  The  number  of  TB 
patients  in  specific  areas  of  a  facility  can 
be  obtained  from  laboratory  surveillance 
data  on  specimens  positive  for  AFB 
smears  or  Af.  tuberculosis  cultures,  from 
infection-control  records,  and  from 
databases  containing  information  about 
hospital  discharge  diagnoses. 

•  Drug-susceptibiUty  patterns  of  M 
tuberculosis  isolates  from  TB  patients 
treated  in  the  facibty  should  be 
reviewed  to  identify  the  frequency  and 
patterns  of  drug  resistance.  This 
information  may  indicate  a  need  to 
modify  the  initial  treatment  regifnen  or 
may  suggest  possible  nosocomial 
transmission  or  increased  occupational 
ride. 

d.  Analysis  of  HCW  PPD  test 
screening  data. 

•  RestjJts  of  HCW  PPD  testing  should 
be  recorded  in  the  individual  HCW's 
employee  health  record  and  in  a 
retrievable  aggregate  database  of  all 
HCW  PPD  test  results.  Personal 
identifying  information  should  be 
handled  confidentially.  PPD  test 
conversion  rates  should  be  calculated  at 
appropriate  intervals  to  estimate  the  risk 
for  PPD  test  conversions  for  each  area  of 
the  facility  and  for  each  specific 
occupational  group  not  assigned  to  a 
specific  area  (Table  2).  To  calculate  PPD 
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test  conversion  rates,  the  total  number 
of  previously  PPD-negative  HCWs  tested 
in  each  area  or  group  (i.e.,  the 
denominator)  and  the  number  of  PPD 
test  conversions  among  HCWs  in  each 
area  or  group  (the  numerator)  must  be 
obtained. 

•  PPD  test  conversion  rates  for  each 
area  or  occupational  group  should  be 
compared  with  rates  for  areas  or  groups 
in  which  occupational  exposure  to  Af. 
tuberculosis  is  unlikely  and  with 
previous  conversion  rates  in  the  same 
area  or  group  to  identify  areas  or  groups 
where  the  risk  for  occupational  PPD  test 
conversions  may  be  increased.  A  low 
number  of  HCWs  in  a  specific  area  may 
result  in  a  greatly  increased  rate  of 
conversion  for  that  area,  although  the 
actual  risk  may  not  be  significantly 
greater  than  that  for  other  areas.  Testing 
for  statistical  significance  (e.g.,  Fisher's 
exact  test  or  chi  square  test)  may  assist 
interpretation;  however,  lack  of 
statistical  significance  may  not  rule  out 
a  problem  (i.e..  if  the  number  of  HCWs 
tested  is  low,  there  may  not  be  adequate 
statistical  power  to  detect  a  significant 
diflierence).  Thus,  interpretation  of 
individual  situations  is  necessary. 

•  An  epidemiologic  investigation  to 
evaluate  the  likelihood  of  nosocomial 
transmission  should  be  conducted  if 
PPD  test  conversions  are  noted  (Section 
n.K.l). 

•  The  fi^uency  and 
comprehensiveness  of  the  HCW  PPD 
testing  program  should  be  evaluated 
periodically  to  ensure  that  all  HCWs 
who  should  be  included  in  the  program 
are  being  tested  at  appropriate  intervals. 
For  surveillance  purposes,  earlier 
detection  of  transmission  may  be 
enhanced  if  HCWs  in  a  given  area  or 
occupational  group  are  tested  on 
different  scheduled  dates  rather  than  all 
being  tested  on  the  same  date  (Section 
II.J.3). 

e.  Review  of  TB  patient  medical 
records. 

•  The  medical  records  of  a  sample  of 
TB  patients  examined  at  the  facility  can 
be  reviewed  periodically  to  evaluate 
infection-control  parameters  (Table  1). 
Parameters  to  examine  may  include  the 
intervals  frtmi  date  of  admission  until 
(a)  TB  was  suspected,  (b)  specimens  for 
AFB  smears  were  ordered,  (c)  these 
specimens  were  collected,  (d)  tests  were 
performed,  and  (e)  results  were 
reported.  Moreover,  the  adequacy  of  the 
TB  treatment  regimens  that  were  used 
should  be  evaluated. 

•  Medical  record  reviews  should  note 
previous  hospital  admissions  of  TB 
patients  before  the  onset  of  TB 
symptoms.  Patient-to-patient 
transmission  may  be  suspected  if  active 
TB  occurs  in  a  patient  who  had  a  prior 


hospitahzation  during  which  exposure 
to  another  TB  patient  occurred  or  if 
isolates  from  two  or  more  TB  patients 
have  identical  characteristic  drug- 
susceptibiUty  or  DNA  fingerprint 
patterns. 

•  Data  frx)m  the  case  review  should  be 
used  to  determine  if  there  is  a  need  to 
modify  (a)  protocols  for  identifying  and 
isolating  patients  who  may  have 
infectious  TB,  (b)  laboratory  procedures, 
(c)  administrative  poUdes  and  practices, 
or  (d)  protocols  for  patient  management. 

f.  Observation  of  TB  infection-control 
practices. 

•  Assessing  adherence  to  the  policies 
of  the  TB  infection-control  program 
should  be  part  of  the  evaluation  process. 
This  assessment  should  be  performed 
on  a  regular  basis  and  whenever  an 
increase  occurs  in  the  number  of  TB 
patients  or  HCW  PPD  test  conversions. 
Areas  at  high  risk  for  transmission  of  Af. 
tuberculosis  should  be  monitored  more 
frequently  than  other  areas.  The  review 
of  patient  medical  records  provides 
information  on  HCW  adherence  to  some 
of  the  policies  of  the  TB  infection- 
control  program.  In  addition,  work 
practices  related  to  TB  isolation  (e.g., 
keeping  doors  to  isolation  rooms  closed) 
should  be  observed  to  determine  if 
employers  are  enforcing,  and  HCWs  are 
adhering  to,  these  policies  and  if  patient 
adherence  is  being  enforced.  If  these 
policies  are  not  being  enforced  or 
adhered  to,  appropriate  education  and 
other  corrective  action  should  be 
implemented. 

g.  Engineering  evaluation 

•  Results  of  engineering  maintenance 
measiu«s  should  be  reviewed  at  regular 
intervals  (Table  3).  Data  from  the  most 
recent  evaluation  and  from  maintenance 
procedures  and  logs  should  be  reviewed 
carefully  as  part  of  the  risk  assessment. 

2.  Development  of  the  TB  Infection- 
Control  Plan 

•  Based  on  the  results  of  the  risk 
assessment,  a  written  TB  infection- 
control  plan  should  be  developed  and 
implemented  for  each  area  of  the  facility 
and  for  each  occupational  group  of 
HCWs  not  assigned  to  a  specific  area  of 
the  facility  (Table  2;  Table  3). 

•  The  occurrence  of  drug-resistant  TB 
in  the  faciUty  or  the  community,  or  a 
relatively  high  prevalence  of  HIV 
infection  among  patients  or  HCWs  in 
the  community,  may  increase  the 
concern  about  transmission  of  Af. 
tuberculosis  and  may  influence  the 
decision  regarding  which  protocol  to 
follow  (i.e..  a  higher-risk  classification 
may  be  selected). 

•  Health-care  facilities  are  likely  to 
have  a  combination  of  low-, 
intermediate-,  and  high-risk  areas  or 
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occupational  groups  during  the  same 
time  period.  Tlie  appropriate  protocol 
should  be  implemented  for  each  area  or 
group. 

•  Areas  in  which  cough-inducing 
procedures  are  performed  on  patients 
who  may  have  active  TB  should,  at  the 
minimum,  implement  the  intermediate- 
risk  protocol. 

3.  Periodic  Reassessment 

•  Follow-up  risk  assessment  should 
be  performed  at  the  interval  indicated 
by  the  most  recent  risk  assessment 
(Figure  1:  Table  2).  Based  on  the  results 
of  the  follow-up  assessment,  problem 
evaluation  may  need  to  be  conducted  or 
the  protocol  may  need  to  be  modifiM  to 
a  higher-  or  lower-risk  level. 

Table  S.Characteristics  of  an  E£Gective 
Tuberculosis  (TB)  InicGtion-Control 
Program* 

I.  Assignment  of  responsibility 

A.  Assign  responsibility  for  the  TB 
infection-control  program  to 
qualified  person(s). 

B.  Ensure  that  persons  with  expertise 
in  infection  control,  occupational 
health,  and  engineering  are 
identified  and  included. 

II.  Risk  assessment.  TB  infection-control 

plan,  and  periodic  reassessment 

A.  Initial  risk  assessments 

1.  Obtain  information  concerning  TB 
in  the  community. 

2.  Evaluate  data  concerning  TB 
patients  in  the  fiadlity. 

3.  Evaluate  data  concerning  purified 
protein  derivative  (PPD)-tuberculin 
skin-test  conversions  among  health* 
care  workers  (HCWs)  in  the  facility. 

4.  Rule  out  evidence  of  person-to- 
person  transmission. 

B.  Written  TB  infection-control 
program 

1.  Select  initial  risk  protocol(s). 

2.  Develop  written  TO  infection- 
control  protocols. 

C.  Repeat  risk  assessment  at 
appropriate  intervals. 

1.  Review  current  community  and 
facility  surveillance  data  and  PPD- 
tuberculin  skin-test  results. 

2.  Review  records  of  TB  patients. 

3.  Observe  HCW  infection-control 
practices. 

4.  Evaluate  maintenance  of 
engineering  controls. 

III.  Identification,  evaluation,  and 

treatment  of  patients  who  have  TB 
A.  Screen  patients  for  signs  and 

symptoms  of  active  TB: 
1.  On  initial  encoimter  in  emergency 

department  or  ambiilatory-care 


•A  program  such  as  this  is  appropriate  for  health- 
care facilities  in  which  there  is  a  high  risk  for 
transmission  of  Mycobacterium  tuberculosis. 


1  setting. 
.  Before  or  at  the  time  of  admissioii. 
.  Perform  radiologic  and 

bacteriologic  evaluation  of  patients 

who  have  signs  and  symptoms 

suggestive  of  TB. 

Promptly  initiate  treatment. 
IVjManaging  outpatients  who  have 

possible  infectious  TB 
A.  Promptly  initiate  TB  precautions. 
I.  Place  patients  in  separate  waiting 

areas  or  TB  isolation  rooms. 

.  Give  patients  a  surgical  mask,  a  box 

of  tissues,  and  instructions 

regarding  the  use  of  these  items. 

Managing  inpatients  who  have 

possible  infectious  TB 
^.  Promptly  isolate  patients  who  have 

suspected  or  known  infectious  TB. 
A.  Monitor  the  response  to  treatment, 
(f.  Follow  appropriate  criteria  for 

discontinuing  isolation. 
VI.  Engineering  recommendations 

.  E)esign  local  exhaust  and  general 

ventilation  in  collaboration  with 

persons  who  have  expertise  in    ~ 

ventilation  engineering. 
^.  Use  a  single-pass  air  system  or  air 

recirculation  after  high-efficiency 

particulate  air  (HEP A)  filtration  in 

areas  tVhere  infectious  TB  patients 

receive  care. 

Use  additional  measures,  if  needed, 

in  areas  where  TB  patients  may 

receive  care. 
f .  Design  TB  isolation  rooms  in 
I  health-care  facilities  to  achieve  >6 
I  air  changes  per  hour  (ACH)  for 

existing  facilities  and  >12  ACH  for 
J  new  or  renovated  facilities. 

Regularly  monitor  and  maintain 

engineering  controls. 

TB  isolation  rooms  that  are  being 

used  should  be  monitored  daily  to 

ensure  they  maintain  negative 

pressure  relative  to  the  hallway  and 

all  surrounding  areas. 

.  Exhaust  TB  isolation  room  air  to 

outside  or.  if  absolutely 

J  unavoidable,  recirculate  after  HEPA 
filtration. 
^  Respiratory  protection  ' 
Respiratory  protective  devices 
should  meet  recommended 
performance  criteria. 
^.  Respiratory  protection  should  be 
used  by  persons  entering  rooms  in 
which  patients  with  known  or 
suspected  infectious  TB  are  being 
isolated,  by  HCWs  when  performing 
cough-inducing  or  aerosol- 
generating  procedures  on  such 
patients,  and  by  persons  in  other 
settings  where  administrative  and 
engineering  controls  are  not  likely 
to  protect  them  from  inhaling 
infectious  airborne  droplet  nuclei. 
A  respiratory  protection  program  is 
required  at  all  facilities  in  which 


respiratory  protection  is  used. 

VIII.  Cough-inducing  procedures 

A.  Do  not  perform  such  procedures  on 
TB  patients  imless  absolutely 
necessary. 

B.  Perform  such  procedures  in  areas 
that  have  local  exhaust  ventilation 
devices  (e.g.,  booths  or  special 
enclosures)  or,  if  this  is  not  feasible, 
in  a  room  that  meets  the  ventilation 
requirements  for  TB  isolation. 

C.  After  completion  of  procedures,  TB 
patients  should  remain  in  the  booth 
or  special  enclosure  imtil  their 
coughing  subsidies. 

IX.  HCW  TB  training  and  education 

A.  All  HCWs  should  receive  periodic 
TB  education  appropriate  for  their 
work  responsibilities  and  duties. 

B.  Training  should  include  the 
epidemiology  of  TB  in  the  facility. 

C.  TB  education  should  emphasize 
concepts  of  the  pathogenesis  of  and 
occupational  risk  for  TB. 

D.  Training  should  describe  work 
practices  that  reduce  the  likelihood 
of  transmitting  M.  fubercu/os/s. 

X.  HCW  counseUng  and  screening 

A.  Counsel  all  HCWs  regarding  TB 
and  TB  infection. 

B.  Counsel  all  HCWs  about  the 
increased  risk  to 

immunocompromised  persons  for 
developing  active  TB. 

C.  Perform  PPD  skin  tests  on  HCWs  at 
the  beginning  of  their  employment, 
and  repeat  PPD  tests  at  periodic 
intervals. 

D.  Evaluate  symptomatic  HCWs  for 
active  TB. 

XI.  Evaluate  HCW  PPD  test  conversions 

and  possible  nosocomial 
transmission  of  M.  tuberculosis. 

XII.  Coordinate  efforts  with  public 
health  department(s) 

•  After  each  risk  assessment,  the  staff 
responsible  for  TB  control,  in 
conjimction  with  other  appropriate 
HCWs,  should  review  all  TB  control 
policies  to  ensure  that  they  are  effective 
and  meet  current  needs. 

4.  Examples  of  Risk  Assessment  " 

Examples  of  six  hypothetical 
situations  and  the  means  by  which 
surveillance  data  are  used  to  select  a  TB 
control  protocol  are  described  as 
follows: 

Hospital  A.  The  overall  HCW  PPD  test 
conversion  rate  in  the  facility  is  1.6%. 
No  areas  or  HCW  occupational  groups 
have  a  significantly  greater  PPD  test 
conversion  rate  than  areas  or  groups  in 
which  occupational  exposure  to  M. 
tuberculosis  is  unlikely  (or  than 
previous  rates  for  the  same  area  or 
group).  No  clusters  of  PPD  test 
conversions  have  occurred.  Patient-to- 
patient  transmission  has  not  been 


Federal  Register  /  Vol.  59.  No.  208  /  Friday.  October  28,  1994  /  NoUces 


54257 


detected.  Patients  who  have  TB  are 
admitted  to  the  facility,  but  no  area 
admits  six  or  more  TB  patients  per  year. 
The  low-risk  protocol  will  be  followed 
in  all  areas. 

Hospital  B.  The  overall  HCW  PPD  test 
conversion  rate  in  the  facility  is  1.8%. 
The  PPD  test  conversion  rate  for  the 
medical  intensive-care  imit  rate  is 
significantly  higher  than  all  other  areas 
in  the  facility.  The  problem 
identification  process  is  initiated 
(Section  n.K).  It  is  determined  that  all 
TB  patients  have  been  isolated 
appropriately.  Other  potential  problems 
are  then  evaluated,  and  the  cause  for  the 
higher  rate  is  not  identified.  After 
consulting  the  public  health  department 
TB  infection-control  program,  the  high- 
risk  protocol  is  followed  in  the  unit 
until  the  PPD  test  conversion  rate  is 
similar  to  areas  of  the  facility  in  which 
occupational  exposure  to  TB  patients  is 
unlikely.  If  the  rate  remains 
significantly  higher  than  other  areas, 
further  evaluation,  including 
environmental  and  procedural  studies, 
will  bo  performed  to  identify  possible 
reasons  for  the  high  conversion  rate. 

Hospital  C  The  overall  HCW  PPD  test 
conversion  rate  in  the  facility  is  2.4%. 
Rates  range  from  0  to  2.6%  for  the 
individual  areas  and  occupational 
groups.  None  of  these  rates  is 
significantly  higher  than  rates  for  areas 
in  which  occupational  exposure  to  M. 
tuberculosis  is  imlikely.  No  particular 
HCW  group  has  higher  conversion  rates 
than  the  other  groups.  No  clusters  of 
HCW  PPD  test  conversions  have 
occurred.  In  two  of  the  areas,  HCWs 
cared  for  more  than  six  TB  patients 
during  the  preceding  year.  These  two 
areas  will  follow  the  intermediate-risk 
protocol,  and  all  other  areas  will  follow 
the  low-risk  protocol.  This  hospital  is 
located  in  the  southeastern  United 
States,  and  these  conversion  rates  may 
reflect  cross-reactivity  with 
nontuberculous  mycobacteria. 

Hospital  D.  The  overall  HCW  PPD  test 
conversion  rate  in  the  facility  is  1.2%. 
In  no  area  did  HCWs  care  for  six  or 
more  TB  patients  during  the  preceding 
year.  Three  of  the  20  respiratory 
therapists  tested  had  PPD  conversions, 
for  a  rate  of  15%.  The  respiratory 
therapists  who  had  PPD  test  conversions 
had  spent  all  or  part  of  their  time  in  the 
pulmonary  function  laboratory,  where 
induced  sputum  specimens  were 
obtained.  A  low-risk  protocol  is 
maintained  for  all  areas  and 
occupational  groups  in  the  facility 
except  for  respiratory  therapists.  A 
problem  evaluation  is  conducted  in  the 
pulmonary  function  laboratory  (Section 
IIJC).  It  is  determined  that  the 
ventilation  in  this  area  is  inadequate. 


Booths  are  installed  for  sputum 
induction.  PPD  testing  and  the  risk 
assessment  are  repeated  3  months  later. 
If  the  repeat  testing  at  3  months 
indicates  that  no  more  conversions  have 
occurred,  the  respiratory  therapists  will 
return  to  the  low-risk  protocol. 

Hospital  E.  Hospital  E  is  located  in  a 
community  that  has  a  relatively  low 
incidence  of  TB.  To  optimize  TB 
services  in  the  community,  the  four 
hospitals  in  the  community  have 
developed  an  agreement  that  one  of 
them  (e.g..  Hospital  G)  will  provide  all 
inpatient  services  to  persons  who  have 
suspected  or  confirmed  TB.  The  other 
hospitals  have  implemented  protocols 
in  their  ambulatory-care  clinics  and 
emergency'  departments  to  identify 
patients  who  may  have  active  TB.  These 
patients  are  then  transfisned  to  Hospital 
G  for  inpatient  care  if  such  care  is 
considered  necessary.  After  discharge 
from  Hospital  G,  they  receive  follow-up 
care  in  the  public  health  department's 
TB  clinic.  During  the  preceding  year. 
Hospital  E  has  identified  fewer  than  six 
TB  patients  in  its  ambulatory-care  and 
emergency  departments  and  has  had  no 
PPD  test  conversions  or  other  evidence 
of  Af.  tuberculosis  transmission  among 
HCWs  or  patients  in  these  areas.  These 
areas  are  classified  as  low  risk,  and  all 
other  areas  are  classified  as  very  low 
risk. 

Hospital  F.  Hospital  F  is  located  in  a 
county  in  whidi  no  TB  cases  have  been 
reported  during  the  preceding  2  years.  A 
risk  assessment  conducted  at  the  facility 
did  not  identify  any  patients  who  had 
suspected  or  confirmed  TB  during  the 
preceding  year.  The  facility  is  classified 
as  minimal  risk. 

C.  Identifying,  Evaluating,  and  Initiating 
Treatment  for  Patients  Who  May  Have 
Active  TB 

The  most  important  factors  in 
preventing  transmission  of  M. 
tuberculosis  are  the  early  identification 
of  patients  who  may  have  infectious  TB, 
prompt  implementation  of  TB 
precautions  for  such  patients,  and 
prompt  initiation  of  effective  treatment 
for  those  who  are  likely  to  have  TB. 

1.  Identifying  Patients  Who  May  Have 
Active  TB 

•  Health-care  personnel  who  are 
assigned  responsibihty  for  TB  infection 
control  in  ambulatory-care  and  inpatient 
settings  should  develop,  implement, 
and  enforce  protocols  for  the  early 
identification  of  patients  who  may  have 
infectious  TB. 

•  The  criteria  used  in  these  protocols 
should  be  based  on  the  prevalence  and 
characteristics  of  TB  in  the  population 
served  by  the  specific  facility.  These 


protocols  should  be  evaluated 
periodically  and  revised  according  to 
the  results  of  the  evaluation.  Review  of 
medical  records  of  patients  who  were 
examined  in  the  facility  and  diagnosed 
as  having  TB  may  serve  as  a  guide  for 
developing  or  revising  these  protocols. 

•  A  diagnosis  of  TB  may  be 
considered  for  any  patient  who  has  a 
persistent  cough  (i.e..  a  cough  lasting  for 
>3  weeks)  or  other  signs  or  symptoms 
compatible  with  active  TB  (e.g.,  bloody 
sputum,  night  sweats,  weight  loss, 
anorexia,  or  fever).  However,  the  index 
of  suspicion  for  TB  will  vary  in  different 
geographic  areas  and  will  depend  on  the 
prevalence  of  TB  and  other 
characteristics  of  the  population  served 
by  the  facihty.  The  index  of  suspicion 
for  TB  should  be  very  high  in 
geographic  areas  or  among  groups  of 
patients  in  which  the  prevalence  of  TB 
is  high  (Section  I.B).  Appropriate 
diagnostic  measiues  shotild  be 
conducted  and  TB  precautions 
implemented  for  patients  in  whom 
active  TB  is  suspected. 

2.  Diagnostic  Evaluation  for  Active  TB 

•  Diagnostic  measures  for  identifying 
TB  should  be  conducted  for  patients  in 
whom  active  TB  is  being  considered. 
These  measures  include  obtaining  a 
medical  history  and  performing  a 
physical  examination,  PPD  skin  test, 
chest  radiograph,  and  microscopic 
examination  and  culture  of  sputum  or  . 
other  appropriate  specimens  [6,34,35). 
Other  diagnostic  procedures  (e.g., 
bronchoscopy  or  biopsy)  may  be 
indicated  for  some  patients  {36,37). 

•  Prompt  laboratory  results  are 
crucial  to  the  proper  treatment  of  the  TB 
patient  and  to  early  initiation  of 
infection  control.  To  ensure  timely 
results,  laboratories  performing 
mycobacteriologic  tests  should  be 
proficient  at  both  the  laboratory  and 
administrative  aspects  of  specimen 
processing.  Laboratories  should  use  the 
most  rapid  methods  available  (e.g., 
fluorescent  microscopy  for  AFB  smears; 
radiometric  culture  methods  for 
isolation  of  mycobacteria;  p-nitro-a- 
acetylamino-ft-hydrox}'-proprophenone 
[NAP]  test,  nucleic  acid  prc^s,  or  high- 
pressure  liquid  chromatography  (HPIXJ 
for  species  ideatiGcation;  and 
radiometric  methods  for  drug- 
susceptibility  testing).  As  other  more 
rapid  or  sensitive  tests  become 
available,  practical,  and  affordable,  such 
tests  should  be  incorporated  promptly 
into  the  mycobacteriology  laboratory. 
Laboratories  that  rarely  receive 
specimens  for  mycobacteriologic 
analysis  should  refer  the  specimens  to  a 
laboratory  that  more  frequently 
performs  these  tests. 


•  Results  of  AFB  sputum  smears 
should  be  available  within  24  hours  of 
specimen  collection  (38). 

•  The  probability  of  TB  is  greater 
among  patients  who  have  positive  PPD 
test  results  or  a  history  of  positive  PPD 
test  results,  who  have  previously  had 
TB  or  have  been  exposed  to  M. 
tuberculosis,  or  who  belong  to  a^roup 
at  high  risk  for  TB  (Section  I.B).  Active 
TB  is  strongly  suggested  if  the- 
diagnostic  evaluation  reveals  AFB  in 
sputum,  a  chest  radiograph  suggestive  of 
TB,  or  symptoms  highly  suggestive  of 
TB.  TB  can  occur  simultaneously  in 
immunosuppressed  persons  who  have 
pulmonary  infections  caused  by  other 
organisms  (e.g.,  Pneumocystis  carinii  or 
Mycobacterium  avium  complex]  and 
should  be  considered  in  the  diagnostic 
evaluation  of  all  patients  who  have 
symptoms  compatible  with  TB  (Suppl. 
1;  Suppl.  2). 

•  TB  may  be  more  difficult  to 
diagnose  among  persons  who  have  HIV 
infection  (or  other  conditions  associated 
with  severe  suppression  of  cell- 
mediated  immunity)  because  of  a 
nonclassical  clinical  or  radiographic 
presentation  and/or  the  simultaneous 
occiurence  of  other  pulmonary 
infections  (e.g.,  P.  carinii  pneumonia 
and  M.  avium  complex).  The  difficulty 
in  diagnosing  TB  in  HIV-infected 
persons  may  be  further  compounded  by 
impaired  responses  to  PPD  skin  tests 
(39.40),  the  possibly  lower  sensitivity  of 
sputum  smears  for  detecting  AFB  (41), 
or  the  overgrowth  of  cultures  with  M. 
avium  complex  in  specimens  &x}m 
patients  infected  with  both  M.  avium 
complex  and  M.  tuberculosis  (42). 

•  Immunosuppressed  patients  who 
have  pulmonary  signs  or  symptoms  that 
are  ascribed  initially  to  infections  or 
conditions  other  than  TB  should  be 
evaluated  initially  for  coexisting  TB. 
The  evaluation  for  TB  should  be 
repeated  if  the  patient  does  not  respond 
to  appropriate  Uierapy  for  the  presumed 
cause(s)  of  the  pulmonary  abnormalities 
(Suppl.  1;  Suppl.  2). 

•  Patients  with  suspected  or 
confirmed  TB  should  be  reported 
immediately  to  the  appropriate  public 
health  department  so  that  steindard 
procedures  for  identifying  and 
evaluating  TB  contacts  can  be  initiated. 

3.  Initiation  of  Treatment  for  Suspected 
or  Confirmed  TB 

•  Patients  who  have  confirmed  active 
TB  or  who  are  considered  highly  likely 
to  have  active  TB  should  be  started 
promptly  on  appropriate  treatment  in 
accordance  with  current  guidelines 
(Suppl.  2)  (43).  In  geographic  areas  or 
facilities  that  have  a  high  prevalence  of 
MDR-TB,  the  initial  regimen  used  may 


ne  ;d  to  be  enhanced  while  the  results 
of  irug-susceptibility  tests  are  pending. 
Th  e  decision  should  be  based  on 
analysis  of  surveillance  data. 

While  the  patient  is  in  the  health- 
care facility,  anti-TB  drugs  should  be 
ad  ninistered  by  directly  observed 
therapy  (DOT),  the  process  by  which  an 
HGW  observes  the  patient  swallowing 
th<  medications.  Continuing  DOT  after 
thi  patient  is  discharged  should  be 
str  mgly  considered.  This  decision  and 
tht  arrangements  for  providing 
oi4patient  EXDT  should  be  made  In 
CO  laboration  with  the  public  health 
de  jartment. 

D.  Vlanagement  of  Patients  Who  May 
Hs  ve  Active  TB  in  Ambulatory-Care 
Se  tings  and  Emergency  Departments 

I    Triage  of  patients  in  ambulatory- 
ca:  e  settings  and  emergency 
de  aartments  should  include  vigorous 
efl  Jrts  to  promptly  identify  patients 
wl  0  have  active  TB.  HCWswho  are  the 
fir  It  points  of  contact  in  facilities  that 
sei  ve  populations  at  risk  for  TB  should 
be  trained  to  ask  questions  that  will 
fa(  ilitate  identification  of  patients  with 
si{  ns  and  symptoms  suggestive  of  TB. 

'  Patients  with  signs  or  symptoms 
su  festive  of  TB  should  be  evaluated 
pr  >mptly  to  minimize  the  amount  of 
tir  le  Uiey  are  in  ambulatory-care  areas. 
TI  precautions  should  be  followed 
wl  iile  the  diagnostic  evaluation  is  being 
CO  iducted  for  these  patients. 

>  TB  precautions  in  the  ambulatory- 
ca  e  setting  should  include  (a)  placing 
thi  ise  patients  in  a  separate  area  apart 
frc  m  other  patients,  and  not  in  open 
wj  iting  areas  (ideally,  in  a  room  or 

en  :losure  meeting  TB  isolation 
rei  uirements);  (b)  giving  these  patients 
su  gical  masks*  to  wear  and  instricting 
thi  !m  to  keep  their  masks  on;  and  (c] 
gii  ing  these  patients  tissues  and 
inf  tructing  them  to  cover  their  mouths 
aiii  noses  with  the  tissues  when 
coughing  or  sneezing. 

TB  precautions  should  be  followed 
ioi  patients  who  are  known  to  have 
ac  ive  TB  and  who  have  not  completed 
th  irapy  until  a  determination  has  been 
mi  ide  that  they  are  noninfectious 
(Sippl.-l). 

►  Patients  with  active  TB  who  need  to 
ati  end  a  health-care  clinic  should  have 


Surgical  masks  are  designed  to  prevent  the 
res  jiratory  secretions  of  the  person  wearing  the 
nu  ik  from  entering  the  air.  When  not  in  a  TB 
ISO  ation  room,  patients  suspected  of  having  TB 
sh(  uld  wear  surgical  masks  to  reduce  the  expulsion 
of  Iroplet  nuclei  into  the  air.  These  patients  do  not 
na  td  to  wear  particulate  respirators,  which  are 
del  igned  fo  Pilter  the  air  before  it  is  inhaled  by  the 
pe  son  wearing  the  mask.  Patients  suspected  of 
ba  'ing  or  known  to  have  TB  should  never  wear  a 
re<  pirator  that  has  an  exhalation  valve,  because  the 
de  'ice  would  provide  no  barrier  to  the  expulsion 
of  Iroplet  nuclei  into  the  air.  ' 


appointments  scheduled  to  avoid 
exposing  HIV-infected  or  otherwise 
severely  immunocompromised  persons 
to  M.  tuberculosis.  This 
recommendation  could  be  accomplished 
by  designating  certain  times  of  the  day 
for  appointments  for  these  patients  or  by 
treating  them  in  areas  where 
immunocompromised  persons  are  not 
treated. 

•  Ventilation  in  ambulatory-care 
areas  where  patients  at  high  risk  for  TB 
are  treated  should  be  designed  and 
maintained  to  reduce  the  risk  for 
transmission  of  M.  tuberculosis. 
General-use  areas  (e.g.,  waiting  rooms) 
and  special  areas  (e.g.,  treatment  or  TB 
isolation  rooms  in  ambulatory  areas) 
should  be  ventilated  in  the  same 
manner  as  described  for  similar 
inpatient  areas  (Sections  II.E.3,  II. F; 
Suppl.  3).  Enhanced  general  ventilation 
or  the  use  of  air-disinfection  techniques 
(e.g.,  UVGI  or  recirculation  of  air  within 
the  room  through  high-efficiency 
particulate  air  [HEPA]  filters)  may  be 
useful  in  general-use  areas  of  facilities 
where  many  infectious  TB  patients 
receive  care  (Section  11. F;  Suppl.  3). 

•  Ideally,  ambulatory-care  settings  in 
which  patients  with  TB  are  frequently 
examined  or  treated  should  have  a  TB 
isolation  room(s)  available.  Such  rooms 
are  not  necessary  in  ambulatory-care 
settings  in  which  patients  who  have 
confirmed  or  suspected  TB  are  seen 
infi^quently.  However,  these  facilities 
should  have  a  wrritten  protocol  for  early 
identification  of  patients  with  TB 
symptoms  and  referral  to  an  area  or  a 
collaborating  facility  where  the  patient 
can  be  evaluated  and  managed 
appropriately.  These  protocols  should 
be  reviewed  on  a  regular  basis  and 
revised  as  necessary.  The  additional 
guidelines  in  Section  n.H  should  be 
followed  in  ambulatory-care  settings 
where  cough-inducing  procedures  are 
performed  on  patients  who  may  have 
active  TB. 

E.  Management  of  Hospitalized  Patients 
Who  Have  Confirmed  or  Suspected  TB 

1.  Initiation  of  Isolation  for  TB 

•  In  hospitals  and  other  inpatient 
facilities,  any  patient  suspected  of 
having  or  known  to  have  infectious  TB 
should  be  placed  in  a  TB  isolation  room 
that  has  currently  recommended 
ventilation  characteristics  (Section 
II.E.3;  Suppl.  3).  Written  policies  for 
initiating  isolation  should  specify  (a)  the 
indications  for  isolation,  (b)  the 
person(s)  authorized  to  initiate  and 
discontinue  isolation,  (c)  the  isolation 
practices  to  follow,  (d)  the  monitoring  of 
isolation,  (e)  the  management  of  patients 
who  do  not  adhere  to  isolation 
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practices,  and  (f)  the  criteria  for 
discontinuing  isolation. 

•  In  rare  circumstances,  placing  more 
than  one  TB  patient  together  in  the  same 
room  may  be  acceptable.  This  practice 
is  sometimes  referred  to  as  "cohorting." 
Because  of  the  risk  for  patients 
becoming  superinfected  with  drug- 
resistant  organisms,  patients  with  TB 
should  be  placed  in  the  same  room  only 
if  all  patients  involved  (a)  have  culture- 
confirmed  TB,  (b)  have  drug- 
susceptibility  test  results  available  on  a 
current  specimen  obtained  during  the 
present  hospitalization,  (c)  have 
identical  drug-susceptibilify  patterns  on 
these  specimens,  and  (d)  are  on  effective 
therapy.  Having  isolates  with  identical 
TJNA  fingerprint  patterns  is  not 
adequate  evidence  for  placing  two  TB 
patients  together  in  the  same  room, 
because  isolates  with  the  same  DNA 
fingerprint  pattern  can  have  different 
dnig-susceptibiUty  patterns. 

•  Pediatric  patients  with  siispected  or 
confirmed  TB  should  be  evaluated  for 
potential  infectiousness  according  to  the 
same  criteria  as  are  adults  (i.e.,  on  the 
basis  of  symptoms,  sputum  AFB  smears, 
radiologic  findings,  and  other  criteria) 
(Suppl.  1).  Children  who  may  be 
infectious  should  be  placed  in  isolation 
until  they  are  determined  to  be 
noninfectious.  Pediatric  patients  who 
may  be  infectious  include  those  who 
have  laryngeal  or  extensive  pulmonary 
involvement,  pronounced  cough, 
positive  sputum  AFB  smears,  or  cavitary 
TB  or  those  for  whom  cough-inducing 
procedures  are  performed  (44). 

•  The  source  of  infection  for  a  child 
with  TB  is  often  a  member  of  the  child's 
family  (45).  Therefore,  parents  and  other 
visitors  of  all  pediatric  TB  patients 
should  be  evaluated  for  TB  as  soon  as 
possible.  Until  they  have  been 
evaluated,  or  the  source  case  is 
identified,  they  should  wear  surgical 
masks  when  in  areas  of  the  facility 
outside  of  the  child's  room,  and  they 
should  refrain  bom  visiting  common 
areas  in  the  facility  (e.g.,  the  cafeteria  or 
lounge  areas). 

•  TB  patients  in  intensive-care  units 
should  be  treated  the  same  as  patients 
in  noncritical-care  settings.  They  should 
be  placed  in  TB  isolation  and  have 
respiratory  secretions  submitted  for  AFB 
smear  and  culture  if  they  have 
undiagnosed  pulmonary  symptoms 
suggestive  of  TB. 

•  If  readmitted  to  a  health-care 
facility,  patients  who  are  known  to  have 
active  TB  and  who  have  not  completed 
therapy  should  have  TB  precautions 
applied  until  a  determination  has  been 
made  that  they  are  noninfectious 
(Suppl.  1). 


2.  TB  Isolation  Practices 

•  •  Patients  who  are  placed  in  TB 
isolation  should  be  educated  about  the 
mechanisms  of  M.  tuberculosis 
transmission  and  the  reasons  for  their 
being  placed  in  isolation.  They  should 
be  taught  to  cover  their  mouths  and 
noses  with  a  tissue  when  coughing  or 
sneezing,  even  while  in  the  isolation 
room,  to  contain  liquid  drops  and 
droplets  before  they  are  expelled  into 
the  air  (46). 

•  Efforts  should  be  made  to  facilitate 
patient  adherence  to  isolation  measures 
(e.g..  staying  in  the  TB  isolation  room). 
Such  efforts  might  include  the  use  of 
incentives  (e.g.,  providing  them  with 
telephones,  televisions,  or  radios  in 
their  rooms  or  allowing  special  dietary 
requests).  Efforts  should  also  be  made  to 
address  other  problems  that  could 
interfere  with  adherence  to  isolation 
(e.g.,  management  of  the  patient's 
withdrawal  from  addictive  substances 
(including  tobacco]). 

•  Patients  placed  in  isolation  should 
remain  in  their  isolation  rooms  writh  the 
door  closed.  If  possible,  diagnostic  and 
treatment  procedures  should  be 
performed  in  the  isolation  rooms  to 
avoid  transporting  patients  through 
other  areas  of  the  facility.  If  patients 
who  may  have  infectious  TB  must  be 
transported  outside  their  isolation 
rooms  for  medically  essential 
procedures  that  caimot  be  performed  in 
the  isolation  rooms,  they  should  wear 
surgical  masks  that  cover  their  mouths 
and  noses  during  transport.  Persons 
transporting  the  patients  do  not  need  to 
wear  respiratory  protection  outside  the 
TB  isolation  rooms.  Procedures  for  these 
patients  should  be  scheduled  at  times 
when  they  can  be  performed  rapidly 
and  when^aiting  areas  are  less 
crowded. 

•  Treatment  and  procedure  rooms  in 
which  patients  who  have  infectious  TB 
or  who  have  an  imdiagnosed  pulmonary 
disease  and  are  at  high  risk  for  active  TB 
receive  care  should  meet  the  ventilation 
recommendations  for  isolation  rooms 
(Section  II.E.3;  Suppl.  3).  Ideally, 
facilities  in  which  TB  patients  are 
fiequently  treated  should  have  an  area 
in  the  radiology  department  that  is 
ventilated  separately  for  TB  patients.  If 
this  is  not  possible,  TB  patients  should 
wear  surgical  masks  and  should  stay  in 
the  radiology  suite  the  minimum 
amount  of  time  possible,  then  be 
returned  promptly  to  their  isolation 
rooms. 

•  The  number  of  persons  entering  an 
isolation  room  should  be  minimal.  AH 
persons  who  enter  an  isolation  room 
should  wear  respiratory  protection 
(Section  II.G;  Suppl.  4).  The  patient's 


visitors  should  be  given  respirators  to 
wear  while  in  the  isolation  room,  and 
they  should  be  given  general 
instructions  on  how  to  use  their 
respirators. 

•  Disposable  items  contaminated 
with  respiratory  secretions  are  not 
associated  with  transmission  of  M. 
tuberculosis.  However,  for  general 
infection-control  purposes,  these  items 
should  be  handled  and  transported  in  a 
manner  that  reduces  the  risk  for 
transmitting  other  microorganisms  to 
patients,  HCWs,  and  visitors  and  that 
decreases  environmental  contamination 
in  the  health-care  facihty.  Such  items 
should  be  disposed  of  in  accordance 
with  hospital  policy  and  applicable 
regulations  (Suppl.  5). 

3.  The  TB  Isolation  Room 

•  TB  isolation  rooms  should  be 
single-patient  rooms  with  special 
ventilation  characteristics  appropriate 
for  the  purposes  of  isolation  (Suppl.  3). 
The  primary  purposes  of  TB  isolation 
rooms  are  to  (a)  separate  patients  who 
are  likely  to  have  infectious  TB  &t>m 
other  persons;  (b)  provide  an 
environment  that  will  allow  reduction 
of  the  concentration  of  droplet  nuclei 
through  various  engineering  methods; 
and  (c)  prevent  the  escape  of  droplet 
nuclei  from  the  TB  isolation  room  and 
treatment  room,  thus  preventing  entry  of 
M.  tuberculosis  into  the  corridor  and 
other  areas  of  the  facility. 

•  To  prevent  the  escape  of  droplet 
nuclei,  the  TB  isolation  room  should  be 
maintained  under  negative  pressure 
(Suppl.  3).  Doors  to  isolation  rtx)ms 
should  be  kept  closed,  except  when^ 
patients  or  personnel  must  enter  or  exit 
the  room,  so  that  negative  pressure  can 
be  maintained. 

•  Negative  pressure  in  the  room 
should  be  monitored  daily  while  the 
room  is  being  used  for  TB  isolation. 

•  The  American  Society  of  Heating, 
Refiigerating  and  Air-Conditioning 
Engineers,  Inc.  (ASHRAE)  (47),  the 
American  Institute  of  Architects  (AIA) 
(48),  and  the  Health  Resources  and 
Services  Administration  (49) 
recommend  a  minimum  of  6  air  changes 
per  hour  (ACH)  for  TB  isolation  and 
treatment  rooms.  This  ventilation  rate  is 
based  on  comfort  and  odor  control 
considerations.  The  effectiveness  of  this 
level  of  airflow  in  reducing  the 
concentration  of  droplet  nuclei  in  the 
room,  thus  reducing  the  transmission  of 
airborne  pathogens,  has  not  been 
evaluated  directly  or  adequately. 

Ventilation  rates  of  >6  ACH  are  likely 
to  produce  an  incrementally  greater 
reduction  in  the  concentration  of 
bacteria  in  a  room  than  are  lower  rates 
(50-52).  However,  accurate  quantitation 


of  decreases  in  risk  that  would  result 
from  specific  increases  in  general 
ventilation  levels  has  not  been 
performed  and  may  not  be  possible. 
For  the  purposes  of  reducing  the 
concentration  of  drc^let  nuclei,  TB 
isolation  and  treatment  rooms  in 
existing  health-care  facilities  should 
have  an  airflow  of  >6  AC3i.  Where 
feasible,  this  airflow  rate  should  be 
increased  to  >12  ACH  by  adjusting  or 
modifying  the  ventilation  S3rstem  or  by 
using  auxiUary  means  (e.g., 
recirculation  of  air  through  fixed  HEPA 
filtration  systems  or  portable  air 
cleaners)  (-Suppl.  3.  Section  II.B.5.a) 
(53).  New  construction  or  renovation  of 
existing  health-care  facilities  should  be 
designeid  so  that  TB  isolation  rooms 
achieve  an  airflow  of  ^12  ACH. 

•  Air  from  TB  isolation  rooms  and 
treatment  rooms  used  to  treat  patients 
who  have  known  or  suspected 
infectious  TB  should  be  e^diausted  to 
the  outside  in  accordance  with 
applicable  federal,  state,  and  local 
regulations.  The  air  should  not  be 
recirculated  into  the  general  ventilation. 
In  some  instances,  recirculation  of  air 
into  the  general  ventilation  system  from 
such  rooms  is  unavoidable  (i.e..  In 
existing  CKalities  in  which  the 
ventilation  system  or  facility 
configuration  makes  venting  the  exhaust 
to  the  outside  impossible),  in  such 
cases.  HEPA  filters  should  be  installed 
in  the  exhaust  duct  leading  from  the 
room  to  the  general  ventilation  sjrstem 
to  remove  infectious  organinns  and 
particulates  the  size  of  droplet  nuclei 
from  the  air  befine  it  is  returned  to  the 
general  ventilation  system  (Section  ILF; 
Suppl.  3).  Air  from  TB  isolation  and 
treatment  rooms  in  new  or  renovated 
facilities  should  not  be  recirculated  into 
the  general  ventilation  system. 

•  Although  not  required,  an  anteroom 
may  increase  the  effectiveness  of  the 
iso^on  room  by  minimizing  the 
potential  escape  of  droplet  nuclei  into 
the  corridor  when  the  door  is  opened. 
To  work  effectively,  the  anteroom 
should  have  positive  air  pressure  in 
relation  to  the  isolation  room.  The 
prasBure  relationship  between  the 
anteroom  and  the  corridor  may  vary 
according  to  ventilation  design. 

•  Upper-room  air  UVGl  may  be  used 
as  an  adiunct  to  genera)  ventiiation  in 
the  isolation  room  (Section  ILF;  SuppL 
3).  Ak  in  the  isolation  room  may  be 
redrcnklMl  writhin  the  room  through 
HEPA  filtan  or  UVGI  devices  to 
increase  the  eCEedive  ACH  and  to 
incraase  thennal  effideoqr. 

•  Hflahh-caie  fiKiltties  should  have 
enough  iaolarion  rooms  to  apinopilately 
isolate  all  pHtieato  who  have  su^ectad 
or  confirmed  active  TB.  Tills  iMimber 


sh<  uld  be  estimated  using  the  results  of 
the  risk  assessment  of  the  health-care 
fac  iity.  Except  for  minimal-and  very 
lov  -risk  health-care  facilities,  all  acute- 
cai  i  inpatient  facilities  should  have  at 
lea  X  one  TB  isolation  room  (Section 
U.f). 

Grouping  isolation  rooms  together 
in  I  ine  area  of  the  facility  may  reduce 
the  possibility  of  transmitting  M. 
tut  erculosis  to  other  patients  and  may 
fac  litate  care  of  TB  patients  and  the 
installation  and  maintenance  of  optimal 
engineering  (particxilarly  ventilation) 
controls. 

4.  discontinuation  of  T6  IsolaticHi 

TB  isolation  can  be  discontinued  if 
th^  diagnosis  of  TB  is  ruled  out.  For 
some  patients,  TB  can  be  ruled  out 
when  another  diagnosis  is  confirmed.  If 
a  diagnosis  of  TB  cannot  be  ruled  out, 
thej  patient  should  remain  in  isolation 
unfil  a  determination  has  been  made 
tha^  the  patient  is  noninfisctious. 
Ho  vever,  patients  can  be  discharged 
froi  D  the  health-care  facility  while  still 
pol  Bntlally  infectious  if  appropriate 
poi  tdischarge  arrangements  can  be 
em  ured  (Section  ILE.S). 

•  The  length  of  time  required  for  a  TB 
pat  ent  to  bmrome  noninfiectious  after 
starting  anti-TB  therapy  varies 
coijsiderably  (SuppL  1).  Isolation 
shi^uld  be  discontinued  only  when  the 
patient  is  on  efiisctive  therapy,  is 
imaroving  clinically,  and  has  had  three 
consecutive  negative  sputum  AFB 
smf ars  collected  on  different  da3rs. 

■s  Hospitalized  patients  who  have 
active  TB  should  be  monitored  for 
reli  pse  by  having  sputum  AFB  smears 
exj  mined  regularly  (e.g.,  every  2  weeks). 
No  ladherence  to  therapy  (i.e.,  failure  to 
takp  medications  as  prescribed)  and  the 
presence  of  drug-resistant  organisms  are 
the  two  most  common  reasons  why 
pat  ents  remain  infiectious  despite 
treftment.  These  reasons  should  be 
considered  if  a  patient  does  not  respond 
clittically  to  therapy  within  2-3  weeks. 

4  Qmtinued  isolation  throu^out  the 
hospitalization  should  be  strongly 
considered  for  patients  who  have  MDR- 
TBlbecause  of  die  tendency  for 
treitment  fiailure  or  relapse  (i.e., 
difncuhy  in  maintaining 
noainfectiousness)  that  has  been 
ob4erve<i  in  such  cases. 

ischarge  Planning 

«|  Before  a  TB  patient  is  diadiarged 
fit!  n  the  heahh-caie  facility,  the 
fac  lity's  staff  and  public  health 
aut  tioritiea  should  collaborate  to  ensure 
coi  tinuaUon  of  therapy.  Discharge 
pla  aning  in  the  health<aie  facility 
sh(  uld  indude,  at  a  mhodmnm.  (a)  a 
coi  finned  outpatient  appobitroent  with 


the  provide'  who  will  manage  the 
patient  until  the  patinat  is  cured,  (b) 
sufficient  medication  to  take  until  the 
outpatient  appointment,  and  (c) 
placement  into  case  management  (e.g., 
DOT)  or  outreach  programs  of  the  public 
health  department  These  plans  should 
be  initiated  and  in  place  before  the 
patient's  disdiarge. 

•  Patients  who  may  be  infiectious  at 
the  time  of  discharge  should  only  be 
discharged  to  fecilities  that  have 
isolation  capability  or  to  their  homes. 
Plans  for  dischai^ging  a  patient  who  will 
return  home  must  consider  «vhether  all 
the  household  members  were  infected 
previously  and  whether  any  uninfected 
household  members  are  at  very  high  ri^ 
for  active  TB  if  infected  (e.g..  diildren 
<4  years  of  age  or  persons  infected  with 
HIV  or  otherwise  severely 
immunocompromised).  If  the  household 
does  include  such  persons, 
arrangements  should  be  made  to  prevent 
them  from  being  exposed  to  the  "TO 
patient  until  a  determination  has  been 
made  that  the  patient  is  noninfectious. 

F.  Engineering  Control 
Recommendations 

1.  General  Ventilation 

This  section  deals  only  with 
engineering  controls  for  general-use     ' 
areas  of  health-care  fecilities  (e.g.. 
waiting-room  areas  and  emergency 
departments).  Recommendations  for 
engineering  controls  for  specific  areas  of 
the  facility  (e.g.,  TB  isolation  rooms)  are 
contained  in  the  sections  encompassing 
those  areas.  Details  regarding  ventilation 
design,  evaluation,  and  supplemental 
approaches  are  described  in 
Supplement  3. 

•  Heakh-care  facilities  should  either 
(a)  include  as  part  of  their  staff  an 
engineer  or  other  professional  with 
expertise  in  ventilation  or  (b)  have  this 
expertise  available  from  a  consultant 
who  is  an  expert  in  ventilation 
engineering  and  who  also  has  hospital 
experience.  These  persons  should  woric 
closely  widi  infection-control  staff  to 
assist  in  controlling  airborne  infections. 

•  Ventilation  system  designs  in 
heahh-care  facilities  should  meet  any 
applicable  federal,  state,  and  local 
requirements. 

•  The  direction  of  airflow  in  heaMi- 
care  facilities  should  be  designed, 
constructed,  and  maintained  so  that  air 
flows  from  clean  areas  to  less-clean 
areas. 

•  Health-care  fecilities  serving 
populations  that  have  a  hi^  |»evalence 
of  TB  may  need  to  supplement  the 
general  ventilation  or  use  additional 
engineerii^  approedies  (i.a,  HEPA 
filtration  or  UVGI)  in  general-use  areas 


where  TB  patients  are  likely  to  go  (e.g., 
waiting-room  areas,  emergency 
departments,  and  radiology  suites).  A 
single-pass,  nonrecirculating  system 
that  exhausts  air  to  the  outside,  a 
recirculation  system  that  passes  air 
through  HEPA  filters  before 
recirculating  it  to  the  general  ventilation 
system,  or  upper  air  UVGI  may  be  used 
in  such  areas. 

2.  Additional  Engineering  Control 
Approaches 

a.  HEPA  filtration. 

HEPA  filters  may  be  used  in  a  number 
of  ways  to  reduce  or  eliminate 
infectious  droplet  nuclei  from  room  air 
or  exhaust  (Suppl.  3).  These  methods 
include  placement  of  HEPA  filters  (a)  in 
exhaust  ducts  discharging  air  from 
booths  or  enclosures  into  the 
surrounding  room;  (b)  in  ducts  or  in 
ceiling-  or  wall-mounted  units,  for 
recirculation  of  air  within  an  individual 
room  (fixed  recirculation  systems);  (c)  in 
portable  air  cleaners;  (d)  in  exhaust 
ducts  to  remove  droplet  nuclei  from  air 
being  discharged  to  the  outside,  either 
directly  or  through  ventilation 
equipment;  and  (e)  in  ducts  discharging 
air  from  the  TB  isolation  room  into  3ie 
general  ventilation  system.  In  any 
application,  HEPA  filters  should  be 
installed  carefully  and  maintained 
meticulously  to  ensure  adequate 
functioning. 

The  manufacturers  of  in-room  air 
cleaning  equipment  should  provide 
documentation  of  the  HEPA  filter 
efficiency  and  the  efficiency  of  the 
device  in  lowering  room  air 
contaminant  levels. 

b.  UVGI. 

For  general-use  areas  in  which  the 
risk  for  transmission  of  JVf.  tuberculosis 
is  relatively  high,  UVGI  lamps  may  be 
used  as  an  adjunct  to  ventilation  for 
reducing  the  concentration  of  infectious 
droplet  nuclei  (Suppl.  3),  although  the 
effectiveness  of  such  units  has  not  been 
evaluated  adequately.  Ultraviolet  (UV) 
units  can  be  installed  in  a  room  or 
corridor  to  irradiate  the  air  in  the  upper 
portion  of  the  room  (i.e.,  upper-room  air 
irradiation),  or  they  can  be  installed  in 
ducts  to  irradiate  air  passing  through  the 
ducts.  UV  units  installed  in  ducts 
should  not  be  substituted  for  HEPA 
filters  in  ducts  that  discharge  air  from 
TB  isolation  rooms  into  the  general 
ventilation  system.  However,  UV  units 
can  be  used  in  ducts  that  recirculate  air 
back  into  the  same  room. 

To  function  properly  and  decrease 
hazards  to  HCWs  and  others  in  the 
health-care  facility,  UV  lamps  should  be 
installed  properly  and  maintained 
adequately,  which  includes  the 
monitoring  of  irradiance  levels.  UV 


Federal  Ragfater  /  Vol.  59.  No.  208  /  Friday.  October  28,  1994  /  Notices 


54261 


tubes  should  be  changed  according  to 
the  manufacturer's  instructions  or  when 
meter  readings  indicate  tube  failure.  An 
employee  trained  in  the  use  and 
handling  of  UV  lamps  should  be 
responsible  for  these  measures  and  for 
keeping  maintenance  records. 
Applicable  safety  guidelines  should  be 
followed.  Caution  should  be  exercised 
to  protect  HCWs,  patients,  visitors,  and 
others  from  excessive  exposure  to  UV 
radiation. 

G.  Respiratory  Protection 

•  Personal  respiratory  protection 
should  be  used  by  (a)  persons  entering 
rooms  in  which  patients  with  known  or 
suspected  infectious  TB  are  being 
isolated,  (b)  persons  present  during 
cough-inducing  or  aerosol-generating 
procedures  performed  on  such  patients, 
and  (c)  persons  in  other  settings  where 
administrative  and  engineering  controls 
are  not  likely  to  protect  them  from 
inhaling  infectious  airborne  droplet 
nuclei  (Suppl.  4).  These  other  settings 
include  transporting  patients  who  may 
have  infectious  TB  in  emergency 
transport  vehicles  and  providing  urgent 
surgical  or  dental  care  to  patients  who 
may  have  infectious  TB  before  a 
determination  has  been  made  that  the 
patient  is  noninfectious  (Suppl.  l). 

•  Respiratory  protective  oevices  used 
in  health-care  settings  for  protection 
against  M  tuberculosis  should  meet  the 
following  standard  performance  criteria: 

1.  The  ability  to  filter  particles  1  jun 
in  size  in  the  unloaded"  state  with  a 
filter  efficiency  of  >95%  (i.e.,  filter 
leakage  of  <5%),  given  flow  rates  of  up 
to  50  L  per  minute. 

2.  The  ability  to  be  qualitatively  or 
quantitatively  fit  tested  in  a  reliable  way 
to  obtain  a  face-seal  leakage  of  <10% 
[54,55). 

3.  The  abihty  to  fit  the  difierent  facial 
sizes  and  characteristics  of  HCWs, 
which  can  usually  be  met  by  making  the 
respirators  available  in  at  least  three 
sizes. 

4.  The  ability  to  be  checked  for 
facepiece  fit,  in  accordance  with 
standards  established  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  good 
industrial  hygiene  practice,  by  HCWs 
each  time  they  put  on  their  respirators 
154,55). 

•  The  facility's  risk  assessment  may 
identify  a  limited  number  of  selected 
settings  (e.g.,  bronchoscopy  performed 
on  patients  suspected  of  having  TB  or 


•SouM  filters  become  more  efTicient  as  they 
become  loaded  with  dust.  Health-care  settings  do 
not  have  enough  dust  in  the  air  to  load  a  filter  on 
a  respirator.  Therefore,  the  filter  efficiency  for 
respirators  used  in  health-care  settings  must  be 
determined  in  tlie  unloadad  state. 


autopsy  performed  on  deceased  persons 
suspected  of  having  had  active  TB  at  the 
time  of  death)  where  the  estimated  risk 
for  transmission  of  M.  tuberculosis  may 
be  such  that  a  level  of  respiratory 
protection  exceeding  the  standard 
performance  criteria  is  appropriate.  In 
such  circumstances,  a  level  of 
respiratory  protection  exceeding  the 
standard  criteria  and  compatible  with 
patient-care  delivery  (e.g.,  more 
protective  negative-pressure  respirators; 
powered  air-purifying  particulate 
respirators  (PAPRsJ;  or  positive-pressure 
air-line,  half-mask  respirators)  should  be 
provided  by  employers  to  HCWs  who 
are  exposed  to  M.  tuberculosis. 
Information  on  these  and  other 
respirators  is  in  the  NIOSH  Guide  to 
industrial  Respiratory  Protection  [55) 
and  in  Supplement  4  of  this  document.  • 

•  In  some  settings,  HCWs  may  be  at 
risk  for  two  types  of  exposure:  (a) 
inhalation  of  M.  tuberculosis  and  (b) 
mucous  membrane  exposure  to  fluids 
that  may  contain  bloodbome  pathogens. 
In  these  settings,  protection  against  both 
types  of  exposure  should  be  used. 

•  When  operative  procedures  (or 
other  procedures  requiring  a  sterile 
field)  are  performed  on  patients  who 
may  have  infectious  TB,  respiratory 
protection  worn  by  the  HCW  should 
serve  two  functions:  (a)  It  should  protect 
the  surgical  field  from  the  respiratory 
secretions  of  the  HCW,  and  (b)  it  should 
protect  the  HCW  from  infectious  droplet 
nuclei  that  may  be  expelled  by  the 
p>atient  or  generated  by  the  procediue. 
Respirators  with  exhalation  valves  and 
most  positive-pressure  respirators  do 
not  protect  the  sterile  field. 

•  Health-care  facilities  in  which 
respiratory  protection  is  used  to  prevent 
inhalation  of  M.  tuberculosis  are 
required  by  OSHA  to  develop, 
implement,  and  maintain  a  respiratory 
protection  program  (Suppl.  4).  All 
HCWs  who  use  respiratory  protection 
should  be  included  in  this  program. 
Visitors  to  TB  patients  should  be  given 
respirators  to  wear  while  in  isolation 
rooms,  and  they  should  be  given  general 
instructions  on  how  to  use  their 
respirators. 

•  Facilities  that  do  not  have  isolation 
rooms  and  do  not  perform  cough- 
inducing  procedures  on  patients  who 
may  have  TB  may  not  need  to  have  a 
respiratory  protection  program  for  TB. 
However,  such  faciUties  should  have 
written  protocols  for  the  early 
identification  of  patients  who  have  signs 
or  symptoms  of  TB  and  procedures  for 
referring  these  patients  to  a  facility 
where  they  can  be  evaluated  and 
managed  appropriately.  These  protocols 
should  be  evaluated  regularly  and 
revised  as  needed. 


/  Vol 


58.  tto.  2m  f  Friday.  October  28,  19M  /  Notkes 


'  •  Suigical  Badu  an^fesigDed  to 
prevent  the  nq>ualory  gecretiops  of  the 
person  WMuring  the  mask  from  entering 
the  air.  To  teduoe  the  expolsioa  of 
droplet  nuclei  into  the  air.  patients 
suspected  of  having  TB  should  wear 
surgical  masks  when  not  in  TB  isolation 
rooms.  These  patients  do  not  need  to 
wear  particulate  respirators,  whidi  are 
designed  to  fiher  the  air  before  it  is 
inhaled  bjr  the  person  wearing  the 
respirator.  Patients  suspected  of  having 
or  known  to  have  TB  should  never  wear 
a  respirator  that  has  an  exhalation  valve, 
because  this  type  of  respirator  does  not 
prevent  expulsim  of  droplet  nuclei  into 
the  air. 

H.  Cough-Inducing  and  Aerosol- 
Generating  Procedures 

1.  General  Guidelines 

Procedures  that  involve 
instrumentation  of  the  lower  respiratory 
tract  or  induce  coughing  can  increase 
the  likelihood  of  droplet  nuclei  being 
expelled  into  the  air.  These  cough- 
inducing  procedures  include 
endotrachiBal  intubation  and  siictioning, 
diagnostic  sputum  induction,  aerosol 
treatments  (e.g.,  pentamidine  therapy), 
and  bronchoscopy.  Other  procedures 
that  can  generate  aerosols  (e.g.. 
irrigation  of  tuberculous  ^ts^sses. 
homogenizing  or  lytyhilirang  tissue,  or 
other  processing  of  tissue  that  may 
contain  tubercle  bacilli)  are  also  covered 
by  these  recommendations. 

•  Cough-inducing  procedures  should 
not  be  perConned  on  patients  who  may 
have  Infectious  TB  unless  the 
procedures  are  absolutely  necessary  and 
can  be  performed  with  appmptiata 
precautions. 

•  All  cough-inducing  procedures 
perfonned  on  patients  who  may  have 
infectious  TB  should  be  performed 
using  local  eodiaust  ventilation  devices 
(e.g,.  booths  or  special  enclosures)  or.  if 
this  is  not  feasible,  in  a  room  that  meets 
the  ventilation  requimnents  for  TB 
isolation. 

•  HCWs  should  wear  respiratory 
protection  when  present  in  rooms  or 
enclosures  in  which  cough-inducing 
procedures  are  being  performed  on 
patients  who  may  have  infectious  TB. 

•  After  completion  of  cough-indudng 
procedures,  patients  who  may  have 
infectious  TB  should  remain  in  their 
isolation  rooms  or  enclosures  and  not 
retiun  to  common  waiting  areas  until 
coughing  subsides.  They  should  be 
given  tissues  and  instructed  to  cover 
their  mouths  and  noees  with  the  tissues 
when  coughing.  If  TB  patients  must 
recover  from  sedatives  or  anesthesia 
after  a  procedure  (e-g.  after  a 
bronchoscopy),  they  should  be  placed  in 


separate  isolation  rooms  (and  not  in 
recovery  rooms  with  other  patients) 
v^iile  they  are  being  monitored. 

•  ;  Before  the  boom,  enclosure,  or 
rooii  is  used  for  anotbCT  patient,  enough 
tim4  should  be  allowed  to  pass  for  at 
least  99%  of  airborne  contaminants  to 
be  removed.  This  time  wrill  vary 
according  to  the  efficiency  of  the 

ven  ilation  or  filtnticm  u^d  (Suppl.  3, 
Tab  e  Sa-1). 

2.  S  lecial  Considerations  for 
Broi  tchoscopy 

•  If  performing  Iwondioscopy  in 
posi  tive-pressure  rooms  (e.g..  operating 
rooi  as)  is  unavoidable,  TB  should  be 
rulejd  out  as  a  diagnosis  before  the 
procedure  is  performed.  If  the 
broichoscopy  is  being  perf(»roed  for  the 
pur  lose  of  diagnosing  pulmonary 

and  thtrt  diagnosis  could  include 
Che  procedure  should  be  performed 
room  that  meets  TB  isolation 
ven  ilation  requirements. 


di 
TB, 

in  a 


S  lecial  Considerations  for  the 
Administration  of  Aerosolized 


3 

Pentamidine 

Patients  should  be  screened  for 
actiire  TB  before  prof^ylactic  ther^y 
witl  I  aerost^zed  pentamidine  is 
initiated.  Screening  ^ould  inrUyk* 
obtaining  a  medical  history  and 
performing  skin  testing  ami  chest 
radngr^hy. 

•J  Before  each  subsequent  treatment 
witi  aerosolized  pentamidine,  patients 
shojild  be  scremed  for  symptoms 
suggestive  of  TB  (e.g..  developroent  of  a 
prolluctive  cou^).  U  sadb  symptoms 
are  ^licited.  a  diagnostic  enr^uation  fbr 
TB  Should  be  initiated. 

•  {Patients  who  have  suspected  or 
confirmed  active  TB  ^ould  take,  if 
clinically  practical,  oral  prophylaxis  for 
P.  c  irinii  pneumonia. 

I.  E4  ucation  and  Training  of  HCWs 

A  1  HCWs.  including  physicians, 
shoiild  receive  education  regarding  TB 
thatt  is  relevant  to  persons  in  their 
parttcular  ocrupationa)  group.  Ideally. 
training  should  be  conducted  before 
initial  assignment,  and  the  need  for 
additional  training  should  be 
reevaluated  periodically  (e.g..  once  a 
yeaf).  The  level  and  detail  of  this 
education  will  vary  according  to  the 
HC^'s  work  responsibilities  and  the 
levdl  of  risk  in  the  facility  (or  area  of  the 
facility)  in  which  the  HCW  works. 
However,  the  program  may  include  the 
follttwing  elements: 

The  Msic  concepts  of  M. 
tubi  'rculosis  transmission,  pathogenesis^ 
and  diagnosis,  including  iiifonnation 


con  kerning  the  difference  between 
late  It  TB  infection  and^ctive  TB 


digeauB,  the  signs  and  symptoms  of  TB. 
and  the  possibility  of  reinfection. 

•  The  potential  for  occupational 
exposure  to  persons  urho  have 
infectious  TB  in  the  health-care  facility, 
including  information  concerning  the 
prevalence  of  TB  in  the  ccMnmunity  and 
facility,  the  ability  of  the  fecility  to 
properly  isolate  patients  who  have 
active  TB,  and  situations  with  increased 
risk  for  exposure  to  M.  tuberculosis. 

•  The  principles  and  practices  of 
infection  control  that  reduce  the  risk  for 
transmission  of  M.  tuberculosis, 
including  information  concerning  the 
hierarchy  of  TB  infection-control 
measiues  and  the  written  policies  and 
procedures  of  the  facility.  Site-specific 
control  measures  should  be  provided  to 
HCWs  working  in  areas  that  require 
control  measures  in  addition  to  those  of 
the  basic  TB  infectton-control  program. 

•  The  purpose  of  PPD  skin  testing, 
the  significance  of  a  positive  PPD  test 
result,  and  the  importance  of 
participating  in  this  skin-test  program. 

•  TIm  principles  of  preventive 
therapy  for  lateint  TB  infection.  These 
principles  include  the  indications,  use. 
effectiveness,  and  the  potential  adverse 
effects  of  the  drugs  (Sv^pL  2). 

•  The  HCW's  responsibility  to  seek 
prompt  medical  evaluation  if  a  PPD  test 
conversion  occurs  or  if  symptoms 
develop  that  could  be  caused  by  TB. 
Medical  evaluation  «viU  enable  HCWs 
who  have  TB  to  receive  appropriate 
therapy  and  vrill  help  to  prevent 
transmission  oi  M.  tuberculosis  to 
patients  and  other  HCWs. 

•  The  principles  of  drug  therapy  for 
active  TB. 

•  The  importance  of  notifying  the 
facility  if  the  HCW  is  diagnosed  with 
active  TB  so  that  contact  investigation 
procedures  can  be  initiated. 

•  The  re^MMOsibilities  of  the  focility  to 
maintain  the  confidentiality  of  die  HCW 
while  ensuring  that  die  HCW  who  has 
TB  receives  appropriate  therapy  and  is 
noninfectious  before  returning  to  duty. 

•  The  higher  risks  associated  with  TB 
infection  in  persims  who  have  HIV 
infection  or  other  causes  of  severriy 
impaired  cell-mediated  immunity, 
including  (a)  the  more  frequent  and 
rapid  development  of  clinical  TB  after 
infection  widi  M.  tuberculosis,  (b)  the 
differences  in  the  clinical  presentation 
of  disease,  and  (c)  the  high  UKHlality 
rate  associated  with  MDR-TB  in  such 
persons. 

•  The  potential  development  of 
cutaneous  energy  as  immune  function 
(as  measured  by  CD4*  T-lymphocyte 
counts)  declines. 

•  Information  regarding  the  efficacy 
and  safety  of  BOG  vaccination  and  the 
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princifries  oi  PPD  screening  among  BOG 
recipients. 

•  The  facility's  policy  on  voluntary 
work  reassignment  opttons  for 
immunocompromised  HCWs. 

).  HCW  Counseling.  Screening,  and 
Evaluation 

A  TB  counseling,  screening,  and 
prevention  program  bx  HCWs  should  be 
established  to  protect  both  HCWs  and 
patients.  HCWs  who  have  positive  PPD 
test  results,  PPD  test  conversions,  or 
symptoms  suggestive  of  TB  should  be 
identified,  evaluated  to  rule  out  a 
diagnosis  c^  active  TB.  and  started  on 
therapy  or  preventive  therapy  if 
indicated  (5).  In  addition,  the  results  of 
the  HCW  PPD  errocning  program  will 
contribute  to  evaluation  of  the 
effectiveness  of  current  infection-control 
practices. 

1.  Counseling  HCWs  Regarding  TB 

•  Because  of  the  increased  risk  for 
rapid  progression  fiom  latent  TB 
infection  to  active  TB  in  HIV-infected  or 
otherwise  severely 
immunocompromised  persons,  all 
HCWs  should  know  if  they  have  a 
medical  condition  or  are  receiving  a 
medical  treatment  that  may  lead  to 
severely  impaired  cell-mediated 
immunity.  HCWs  who  may  be  at  risk  for 
HIV  infisction  ^lould  know  their  HIV 
status  (i.e..  they  should  be  encouraged 
to  voluntarily  seek  comiseling  and 
testing  for  HFV  antibody  status).  Existing 
guidelines  for  counselfaig  and  testing 
shontd  be  fcrflowed  routinely  {5€/i. 
Knowledge  of  these  conditions  allows 
the  HCW  to  se^  the  appropritfe 
preventive  measures  outlined  in  this 
document  and  to  consider  voluntary 
vroik  reassignments.  Oi  particular 
importance  is  that  HCWs  need  to  know 
their  HIV  status  if  they  are  at  risk  for 
HIV  infaction  and  they  work  in  settings 
where  patients  who  have  drug-resistant 
TB  may  be  encotmtered. 

•  AH  HCWs  should  be  informed 
about  the  need  to  follow  existing 
recommendations  for  infection  control 
to  minimize  the  risk  for  exposure  to 
infectious  agents;  implementation  of 
these  recoatmendations  will  greatly 
reduce  the  risk  for  occupational 
infections  among  HCWs  (5^.  All  HCWs 
should  also  be  informed  ri>out  the 
potential  risks  to  severely 
immtmooompromised  persons 
associated  with  caring  for  petiaits  who 
have  some  infectious  diseases, 
inchkting  TB.  ft  should  be  emphasized 
that  Kmiting  exposure  to  TB  patients  is 
the  most  protective  measure  that 
severely  imnnmoeuppressed  HCWs  can 
take  to  avoid  becoming  infected  widi  M. 
tuberculosis.  HCWs  who  have  severely 


impaired  cell-medialed  immunity  and 
who  may  be  exposed  to  M.  tuberntfos» 
may  consider  a  change  in  )ob  setting  to 
avoid  such  exposure.  HCWs  should  be 
advised  of  the  c^on  that  severely 
imnHraocompronaised  HCWs  can  dioose 
to  transfer  voluntarily  to  areas  and  work 
activities  in  which  there  is  the  lowest 
possible  risk  for  exposure  to  M. 
tuberculosis.  This  chmce  should  be  a 
personal  decision  for  HCWs  after  they 
have  been  informed  of  the  risks  to  their 
health. 

•  Employers  should  make  reasonable 
accommodatims  (e.g..  alternative  fob 
assignments)  for  em{rik)yees  who  have  a 
health  condition  tliat  compromises  cell- 
mediatpd  immunity  and  who  work  in 
settings  where  they  may  be  exposed  to 
M.  tuberculosis.  HCWs  who  are  known 
to  be  immunocompromised  riiould  be 
referred  to  emfrfi^^  health 
professionals  wiio  can  individually 
counsel  the  employees  regarding  their 
ri^  for  TB.  Upon  the  reqiiest  of  the 
immunocompromised  HCW.  empfoyers 
should  offiar,  but  not  compel,  a  wotk 
setting  in  which  the  HCW  would  have 
the  lowest  possible  risk  for  occupational 
exposure  to  M.  tuberculosis.  Evahiation 
of  these  situations  sfaotdd  also  include 
consideration  of  the  provisiotts  of  the 
Americans  With  Disabihties  Act  of 
1990*  and  other  applicable  federal, 
state,  and  local  laws. 

•  All  HCWs  riiould  be  informed  that 
immunosuppressed  HCWs  should  have 
appropriate  follow-up  and  screening  for 
infectious  diseases,  inchiding  TB. 
provided  by  their  medical  practitioner. 
HCWs  who  are  known  to  be  HIV- 
infected  or  otherwise  severely 
immunosuppressed  should  be  tested  for 
cutaneous  anergy  at  the  time  of  PtV 
testing  (SnppL  2).  Consideration  should 
be  given  to  retesting.  at  least  every  6 
months,  diose  immunocompromised 
HCWs  who  are  potentially  exposed  to 
M.  tuberculosis  because  of  the  high  risk 
for  rapid  progression  to  active  TB  if  they 
become  infected. 

•  Information  provided  by  HCWs 
regarding  their  immune  status  should  be 
treated  confidentially.  If  the  HCW 
requests  voluntary  job  reassignment,  the 
confidentiaUty  of  the  HCW  should  be 
maintained.  Facilities  should  have 
written  procedures  on  confidential 
handling  of  such  information. 

2.  Screening  HCWs  for  Active  TB 

•  Any  HCW  who  has  a  persistent 
cough  (i.e.,  a  cough  lasting  >3  weeks), 
especially  in  the  presence  of  other  signs 
or  symptoms  compatible  with  active  TB 
(e.g..  weight  loss,  night  sweats,  bloody 
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sputum,  anorexia,  or  fever),  should  be 
evaluated  promptly  for  Ta  The  HCW 
should  not  return  to  the  workplace  until 
a  diagnosis  of  TB  has  been  excluded  or 
imtil  the  HCW  is  on  therapy  and  a 
determination  has  been  made  that  the 
HCW  is  noninfectious. 

3.  Screening  HCWs  for  Latent  TB 
Infection 

•  The  risk  assessment  ^Muld  identify 
which  HCWs  have  potential  for 
exposure  to  hi.  tuberculosis  and  the 
frequency  with  which  the  exposure  may 
occur.  This  information  is  used  to 
determine  which  HCWs  to  include  in 
the  skin-testing  program  and  the 
frequency  with  which  they  should  be 
tested  (Table  2). 

•  If  HCWs  are  Erom  rislLS  groups  writh 
increased  prevalence  of  TB, 
consideration  may  be  given  to  including 
them  in  the  skin-testing  program,  even 
if  they  do  not  have  potential 
occupational  exposure  to  U. 
tuberculosis,  so  that  converters  can  be 

■  identified  and  preventive  tlierapy 
offered 

•  Administrators  of  health-care 
facilities  siunild  ensure  that  physicians 
and  other  personnri  not  paid  by.  but 
working  in.  the  facility  receive  ^un 
testing  at  appropriate  intervals  for  their 
occupational  group  and  worii  location. 

•  During  the  pre-employment 
phjrsical  or  when  applying  for  hospitei 
privileges,  HCWs  who  have  potential  for 
exposure  to  M.  tuberculosis  (T^le  2). 
including  those  with  a  history  of  BOG 
vaccinatton.  should  have  basehne  PPO 
skin  testing  performed  (SuppL  2).  For 
HCWs  who  have  not  had  a  documeated 
negative  PPD  test  resuh  during  the 
preceding  12  months,  the  baseliike  PPD 
testing  should  employ  the  two^ep 
method:  this  will  detect  boosting 
phenomena  that  might  be 
misinterpreted  ms  a  sldn-tost  coBverstoo. 
Decisions  concerning  the  use  of  the  two- 
step  procedure  for  baseline  testing  in  a 
panicular  facility  should  be  based  on 
the  frequency  (tf  boostim  in  that  facility. 

•  HCWs  «mo  have  a  oocumented 
history  of  a  positive  PPD  test,  adequate 
treatment  for  disease,  or  adequate 
preventive  therapy  for  infection,  should 
be  exempt  from  further  PPD  screening 
unless  they  develop  signs  or  symptoms 
suggestive  of  TB. 

•  PPD-negative  HCWs  should 
undergo  repeat  PPD  testing  at  regular 
intervals  as  determined  by  the  risk 
assessment  (Section  n.B).  In  addition. 
these  HCWs  should  be  tested  whenever 
they  have  been  exposed  to  a  TB  patient 
and  appropriate  precautions  were  not 
observed  at  the  time  of  exposiue 
(Section  n.K.3).  Performing  PPD  testing 
of  HCWs  who  work  in  the  same  area  or 
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occupational  group  on  different 
scheduled  dates  (e.g.,  test  them  on  their 
birthdays  or  on  their  employment 
anniversary  dates),  rather  than  testing 
all  HCWs  in  the  area  or  group  on  the 
same  day,  may  lead  to  earlier  detection 
of  M.  tuberculosis  transmission. 

•  All  PPD  tests  should  be 
administered,  read,  and  interpreted  in 
accordance  with  current  guidelines  by 
specified  trained  personnel  (Suppl.  2). 
At  the  time  their  test  results  are  read, 
HCWs  should  be  informed  about  the 
interpretation  of  both  positive  and 
negative  PPD  test  results.  This 
information  should  indicate  that  the 
interpretation  of  an  induration  that  is  5- 
9  nun  in  diameter  depends  on  the 
HCW's  immune  status  and  history  of 
exposure  to  persons  who  have 
infectious  TB.  Specifically,  HCWs  who 
have  indurations  of  5-9  mm  in  diameter 
should  be  advised  that  such  results  may 
be  considered  positive  for  HCWs  who 
are  contacts  of  persons  with  infectious 
TB  or  who  have  HIV  infection  or  other 
causes  of  severe  immunosuppression 
(e.g.,  immunosuppressive  therapy  for 
organ  transplantation). 

•  When  an  HCW  who  is  not  assigned 
regularly  to  a  single  work  area  has  a  PPD 
test  conversion,  appropriate  personnel 
should  identify  the  areas  where  the 
HCW  worked  during  the  time  when 
infection  was  likely  to  have  occurred. 
This  information  can  then  be  considered 
in  analyzing  the  risk  for  transmission  in 
those  areas. 

•  Inany  area  of  the  facility  where 
transmission  of  M.  tuberculosis  is 
known  to  have  occurred,  a  problem 
evaluation  should  be  conducted 
(Section  II.K),  and  the  frequency  of  skin 
testing  should  be  determined  according 
to  the  applicable  risk  category  (Section 
II.B). 

•  PPD  test  results  should  be  recorded 
confidentially  in  the  individual  HCW's 
employee  health  record  and  in  an 
aggregate  database  of  all  HCW  PPD  test 
results.  The  database  can  be  analyzed 
periodically  to  estimate  the  risk  for 
acquiring  new  infection  in  specifTc  areas 
or  occupational  groups  in  the  facility. 

4.  Evaluation  and  Management  of  HCWs 
Who  Have  Positive  PPD  Test  Results  or 
Active  TB 

a.  Evaluation 

•  All  HCWs  with  newly  recognized 
positive  PPD  test  results  or  PPD  test . 
conversions  should  be  evaluated 
promptly  for  active  TB.  This  evaluation 
should  include  a  clinical  examination 
and  a  chest  radiograph.  If  the  history, 
clinical  examination,  or  chest 
radiograph  is  compatible  with  active 
TB,  additional  tests  should  be 
performed  (Section  lt.C2).  If  symptoms 
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c  >mpatible  with  TB  are  present,  the 
I  CW  should  be  excluded  from  the 
Workplace  until  either  a)  a  diagnosis  of 
active  TB  is  ruled  out  or  b)  a  diagnosis 
of  active  TB  was  established,  the  HCW 
i)  being  treated,  and  a  determination  has 
b  sen  made  that  the  HCW  is 
□  sninfectious  (Suppl.  2).  HCWs  who  do 
n  3t  have  active  TB  should  be  evaluated 
fi  ir  preventive  therapy  according  to 
p  Liblished  guidelines  (Suppl.  2). 

•  If  an  HCWs  PPD  test  result  converts 
t<  I  positive,  a  history  of  confirmed  or 

SI  ispected  TB  exposure  should  be 
0  )tained  in  an  attempt  to  determine  the 
p  }tential  source.  When  the  source  of 
e  cposure  is  known,  the  drug- 
si  isceptibility  pattern  of  the  M. 
t  iberculosis  isolated  &t>m  the  source 
s  lould  be  identified  so  that  the  correct 
c  u^tive  or  preventive  therapy  can  be 
ii  itiated  for  the  HCW  with  the  PPD  test 

0  >nversion.  The  drug-susceptibility 
p  ittem  should  be  recorded  in  the 
HCW's  medical  record,  where  it  will  be 
available  if  the  HCW  subsequently 
develops  active  TB  and  needs  therapy 
specific  for  the  drug-susceptibility 

p  ittem. 

•  All  HCWs,  including  those  with 
h  stories  of  positive  PPD  test  results, 
sftould  be  reminded  periodically  about 
tie  symptoms  of  TB  and  the  need  for 
prompt  evaluatiom  of  any  pulmonary 
symptoms  suggestive  of  TB. 

b.  Routine  and  follow-up  chest 
n  diographs. 

•  Routine  chest  radiographs  are  not 
n  quired  for  asymptomatic,  PPD- 

n  sgative  HCWs.  HCWs  with  positive 
P  'D  test  results  should  have  a  chest 
n  diograph  as  part  of  the  initial 
efaluation  of  their  PPD  test;  if  negativer 
repeat  chest  radiographs  are  not  needed 
u^iless  symptoms  develop  that  could  be 
attributed  to  TB  (58).  However,  more 
fsquent  monitoring  for  symptoms  of  TB 
njay  be  considered  for  recent  converters 
a  id  other  PPD-positive  HCWs  who  are 
ai  increased  risk  for  developing  active 
T  J  (e.g.,  HIV-infected  or  otherwise 
s(  verely  immunocompromised  HCWs). 

c.  Workplace  restrictions. 
(1)  Active  TB. 

•  HCWs  with  pulmonary  or  laryngeal 
1*1  pose  a  risk  to  patients  and  other 

V  CWs  while  they  are  infectious,  and 

tl  ey  should  be  excluded  fi-om  the 

M  orkplace  until  they  are  noninfectious. 

1  le  same  work  restrictions  apply  to  all 
I-  CWs  regardless  of  their  immune 
sptus. 

Before  the  HCW  who  has  TB  can 
ritum  to  the  workplace,  the  health^care 
fj  cility  should  have  documentation 
fi  om  the  HCW's  health-care  provider 
tl  at  the  HCW  is  receiving  adequate 
tl  erapy,  the  cough  has  resolved,  and  the 
F  CW  has  had  three  consecutive 


negative  sputum  smears  collected  on 
different  days.  After  work  duties  are 
resumed  and  while  the  HCW  remains  on 
anti-TB  therapy,  facility  staff  should 
receive  periodic  dociunentation  from 
the  HCW's  health-care  provider  that  the 
HCW  is  being  maintained  on  effective 
drug  therapy  for  the  recommended  time 
period  and  that  the  sputum  AFB  smears 
continue  to  be  negative. 

•  HCWs  with  active  laryngeal  or 
pulmonarv  TB  who  discontinue 
treatment  before  they  are  cured  should 
be  evaluated  promptly  for 
infectiousness.  If  the  evaluation 
determines  that  they  are  still  infectious, 
they  should  be  excluded  from  the 
workplace  until  treatment  has  been 
resumed,  an  adequate  response  to 
therapy  has  been  documented,  and  three 
more  consecutive  sputum  AFB  smears 
collected  on  different  days  have  been 
negative. 

•  HCWs  who  have  TB  at  sites  other 
than  the  limg  or  larynx  usually  do  not 
need  to  be  excluded  frttm  the  workplace 
if  a  diagnosis  of  concurrent  pulmonary 
TB  has  been  ruled  out. 

(2)  Latent  TB  infection. 

•  HCWs  receiving  preventive 
treatment  for  latent  TB  infection  should 
not  be  restricted  from  their  usual  work 
activities. 

•  HCWs  with  latent  TB  infection  who 
caimot  take  or  who  do  not  accept  or 
complete  a  full  course  of  preventive 
therapy  should  not  be  excluded  from 
the  workplace.  These  HCWs  should  be 
counseled  about  the  risk  for  developing 
active  TB  and  instructed  regularly  to 
seek  prompt  evaluation  if  signs  or 
symptoms  develop  that  could  be  caused 
byTB. 

K.  Problem  Evaluation 

Epidemiologic  investigations  may  be 
indicated  for  several  situations.  These 
include,  but  are  not  limited  to,  (a)  the 
occurrence  of  PPD  test  conversions  or 
active  TB  in  HCWs;  (b)  the  occurrence 
of  possible  person-to-person 
transmission  of  M.  tuberculosis;  and  (c) 
.situations  in  which  patients  or  HCWs 
with  active  TB  are  not  promptly 
identified  and  isolated,  thus  exposing 
other  persons  in  the  facility  to  M. 
tuberculosis.  The  general  objectives  of 
the  epidemiologic  investigations  in 
these  situations  are  as  follows: 

(1)  To  determine  the  likelihood  that 
transmission  of  and  infection  with  M. 
tuberculosis  has  occurred  in  the  facility; 

(2)  To  determine  the  extent  to  which 
M.  tuberculosis  has  been  transmitted; 

(3)  To  identify  those  persons  who 
have  been  exposed  and  infected, 
enabling  them  to  receive  appropriate 
clinical  management: 
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(4)  To  identify  factors  that  could  have 
contributed  to  transmission  and 
infection  and  to  implement  appropriate 
interventions:  and 

(5)  To  evaluate  the  effectiveness  of 
any  interventions  that  are  implemented 
and  to  ensure  that  exposure  to  and 
transmission  of  M.  tuberculosis  have 
been  terminated. 

The  exact  circumstances  of  these 
situations  are  likely  to  vary 
considerably,  and  the  associated 
epidemiologic  investigations  should  be 
tailored  to  the  individual  circumstances. 
The  following  sections  provide  general 
guidance  for  conducting  these 
investigations. 

1.  Investigating  PPD  Test  Conversions 
and  Active  TB  in  HCWs 

a.  Investigating  PPD  test  conversioos 
in  HCWs. 

PPD  test  convOTsions  may  be  detected 
in  HCWs  as  a  result  of  a  contact 
investigation,  in  which  case  the 
probable  source  of  exposure  and 
transmission  is  already  known  (Section 
II.K.3.),  or  as  a  result  of  routine 
screening,  in  which  case  the  probable 
source  of  exposure  and  infection  is  not 
already  known  and  may  not  be 
immediately  apparent. 

If  a  skin-test  conversion  in  an  HCW  is 
identified  as  part  of  routine  screening, 
the  following  steps  should  be 
considered  (Figure  2): 

•  The  HCW  should  be  evaluated 
promptly  for  active  TB.  The  initial 
evaluation  should  include  a  thorough 
history,  physical  examination,  and  chest 
radiograph.  On  the  basis  of  the  initial 
evaluation,  other  diagnostic  procedures 
(e.g..  sputum  examination)  may  be 
indicated. 

•  If  appropriate,  the  HCW  should  be 
placed  on  preventive  or  curative  therapy 
in  accordance  with  current  guidelines 
(Suppl.  2)  (5). 


•  A  history  of  possible  exposure  to  M. 
tuberculosis  should  be  obtained  bom 
the  HCW  to  determine  the  most  likely 
source  of  infection.  When  the  source  of 
infection  is  known,  the  drug- 
susceptibility  pattern  of  the  M. 
tuberculosis  isolate  bom  the  source 
patient  should  be  identified  to 
determine  appropriate  preventive  or 
curative  therapy  regimens. 

•  If  the  history  suggests  that  the  HOV 
was  exposed  to  and  infected  with  M. 
tuberculosis  outside  the  facility,  no 
further  epidemiologic  investigation  to 
identify  a  source  in  the  facility  is 
necessary. 

•  If  the  histcHy  does  not  suggest  that 
the  HCW  was  exposed  and  infected 
outside  the  facility  but  does  identify  a 
probable  source  of  exposure  in  the 
facility,  contacts  of  the  suspected  source 
patient  should  be  identified  and 
evaluated.  Possible  reasons  for  the 
exposure  and  transmission  should  be 
evaluated  (Table  4).  interventions 
should  be  implemented  to  correct  these 
causes,  and  PPD  testing  of  PPD-negative 
HCWs  should  be  performed 
immediately  and  repeated  after  3 
months. 

If  no  additional  PPD  test  conversions 
are  detected  on  follow-up  testing,  the 
investigation  can  be  terminated. 

If  additional  PPD  test  conversions  are 
detected  on  follow-up  testing,  the 
possible  reasons  for  exposure  and 
transmission  should  be  reassessed,  the 
appropriateness  of  and  degree  of 
adherence  to  the  interventions 
implemented  should  be  evaluated,  and 
PPD  testing  of  PPD-negative  HCWs 
should  be  repeated  after  another  3 
months. 

If  no  additional  PPD  test  conversions 
are  detected  on  the  second  round  of 
follow-up  testing,  the  investigation  can 
be  terminated.  However,  if  additional 
PPD  conversions  are  detected  on  the 
second  j-ound  of  follow-up  testing,  a 


high-risk  protocol  should  be 
implemented  in  the  affected  area  or 
occupational  group,  and  the  public 
health  department  or  other  persons  with 
expertise  in  TB  infection  control  should 
be  consulted. 

•  If  the  histor>'  does  not  suggest  that 
the  HCW  was  exposed  to  and  infected 
with  M.  tuberculosis  outside  the  facility 
and  does  not  identify  a  probable  source 
of  exposure  in  the  facility,  further 
investigation  to  identify  the  probable 
source  patient  in  the  facility  is 
warranted. 

The  interval  during  which  the  HCW 
could  have  been  infected  should  be 
estimated.  Generally,  this  would  be  the 
interval  from  10  weeks  before  the  most 
recent  negative  PPD  test  through  2 
weeks  before  the  first  positive  PPD  test 
(i.e.,  the  conversion). 

Laboratory  and  infection-control 
records  should  be  reviewed  to  id«ntify 
aH  patients  or  HCWs  who  have 
suspected  or  confirmed  infectious  TB 
and  who  could  have  transmitted  M. 
tuberculosis  to  the  HCW. 

If  this  process  does  identify  a  likely 
source  patient,  contacts  of  the  suspected 
source  patient  should  be  identified  and 
evaluated,  and  possible  reasons  for  the 
exposure  and  transmission  should  be 
evaluated  (Table  4).  Interventions    - 
should  be  implemented  to  correct  these 
causes,  and  PPD  testing  of  PTO-negative 
HCWs  should  be  repeated  after  3 
months.  However,  ijf  this  process  does 
not  identify  a  probable  source  case,  PPD 
screening  results  of  other  HCWs  in  the 
same  area  or  occupational  group  should 
be  reviewed  for  additional  evidence  of 
M.  tuberculosis  transmission.  If 
sufficient  additional  PPD  screening 
results  are  not  available,  appropriate 
personnel  should  consider  cimducting 
additional  PPD  screening  of  other  HCWs 
in  the  same  area  or  occupational  group. 

BILUNO  CODE  410-18-P 


54266 


Federal  Register  /  Vo 


£ 

m 

e 

« 
e 

e 

t 

> 
e 

8 

I 


3 
I 

o 

0. 


s&i 


T3 


O 
w 

a 
•o 


^  N  «  * 


UMI 


> 
e 


o 
w 

1 1 

ec  « 

=  •£ 

O  o 
Ik  $ 


59,  No.  208  /  Friday,  October  28.  1994  /  Notices 


b  o> 


I 


ri- 


B 


I 
§ 

c 

8 

o 

a. 
a. 

9 


«-        M 


I 


S 


II 

Is 

.2  1 


m 

^ 


o 
z 


Is 
•i  c 

a  o 

Hi 

o  ffi   u 
c   •)-§ 

.5  S  « 
.S§S 

"It 
c  c  e 

^«  S 
o  I,  » 

u  c  y 

O   «>  TX 

lis 

Z    Q.  Q. 


■o 

c 
« 

E 
e 

s 

a. 


c 

o 
a. 


o 
z 


S      .9 


c 
o 

c 

11 

«  a 

11 
9-  ^ 

E  o 


CD 
3 

5 


a 

a.  ffi 
«  e 


•-      w 


L 


^  tS  g.5  f:Q.  9 

«  !.•  s  »«»-  i 

111  till 

■w^      ei      CO  ^ 


i|i 

I  2  6 
.  0.  O  o 


n 


"  I- 
§1 

£  E  o 

•  c  c 

to  £  CO 

*  3   8> 

sis 

oc  So: 


c 
o 

a 

3 

> 
« 


O 

'S 


o 

> 
« 


•-  CM 


OB 
•> 

11 

S  PI 


E  - 


'-      cvj  P) 


o 


C 

> 
c 
o 
u 

o 
a 

Q. 


O 
Z 


O 

z 


BILLINQ  CODE  416)-18-C 


54268 


Federal  Regigtcr  /  V  >i.  59.  No.  208  /  Friday,  October  28.  1994  /  Notices 


Table  4.— Examples  of  Potential  Problems  That  Can  Occur  When  Identifying  or  isolating  Patients  Who 

Mav  Have  Infectious  Tuberculosis  (TB) 


Situation 


Patient  identification 
during  triage 

During  review  ol  lab- 
oratory results 


At  time  of  diagrK>sis 
and  during  isola- 
tion 


Potential  pi  Mem 


Patient  witfi  signs  or  sympto  to  not  identified 


lised 


Patient  had  no  symptoms 
Positive  smear:  results  ava|able 

sutxnitted. 
Positive  smear:  results  av^iilable 

taken  promptly. 
Positive  culture:  results  not 


in  triage  protocol  .. 
>24  hours*  after 


but  action  not 
I  vailable  for  >3  weeks* 


Postive  culture:  results  available  but  action  not 

taken  promptly. 
Positive  culture:  susceptibilr  /  results  not  availat)le 

for  >6  weeks*. 
Positive  culture:  susceptibilK  ^  results  availat)ie  but 

actk}n  not  taken  promptly. 
Patient  with  signs/symptonjs  of  TB:  appropriate 

tests  not  ordered  promptly^ 

lsolatk>n  room  ur^vailable 

Isolation  not  ordered  or  dis^ntinued  too  soon,  or 
isolation  policy  not  foltowed  property  (e.g..  pa- 
tients going  outside  of  roon). 

Persormel  not  properly  usin^  respiratory  protection 


wnar 


Isolatkjn  room  or  procedure!  room  not  at  negative 

pressure  reslative  to  surro^mding  areas. 
Inadequate  air  circulation 
Door  left  open  _..„ 


'These  time  inten/als  are  used  as  examples  and  i  houM  not  be  considered  absolute  standards 


Inten/ention 


Review  triage  procedures,  facilities,  and  practices. 

Revaluate  triage  protocol. 

Change  laboratory  practices.  Assess  potential  barriers.  Explore  al- 
ternatives. 

Educate  appropriate  personnel.  Review  protocol  for  management  of 
positive  smear  results. 

Change  laboratory  practices.  Assess  potential  barriers.  Explore  al- 
ternatives. 

Educate  appropriate  personnel.  Review  protocol  for  management  of 
positive  culture  results. 

Change  laboratory  practices.  Assess  potential  tuniers.  Explore  al- 
ternatives.. 

Educate  appropriate  personnel.  Review  orotocol  for  management  of 
positive  culture  susceptibility  results. 

Educate  appropriate  personnel.  Evaluate  protocols  for  TB  detection. 


Reassess  need  for  number  of  isolation  rooms. 
Educate  patients  and  appropriate  personnel.  Evaluate  institutional 
barriers  to  implementation  of  isolation  policy. 

Educate  appropriate  personnel.  Evaluate  regularly  scheduled  re- 
education. Evaluate  institutional  barriers  to  use  of  respiratory  pro- 
tection. 

Make  appropriate  engineering  modifications.  Establish  protocols  for 
regularty  monitorir)g  and  maintaining  negative  pressure. 

Make  appropriate  engineering  modifications. 

Educate  appropriate  personnel  and  patients.  Evakjate  self-closing 
doors,  comfort  levels  in  the  room,  and  other  measures  to  promote 
door  ck)8ing. 


If  this  review  and/or  screening  does 
not  identify  additional  PPD  conversions, 
nosocomial  transmission  is  less  likely, 
and  the  contact  investigation  can 
probably  be  terminated.  Whether  the 
HCW's  PPD  test  conversion  resulted 
from  occupational  exposure  and 
infection  is  uncertain;  however,  the 
absence  of  other  data  implicating 
nosocomial  transmission  suggests  that 
the  conversion  could  have  resulted  from 
(a)  unrecognized  exposure  to  M. 
tuberculosis  outside  the  facility;  (b) 
cross-reactivity  with  another  antigen 
(e.g.,  nontuberculous  mycobacteria);  (c) 
errors  in  applying,  reading,  or 
interpret' ng  the  test;  (d)  false  positivity 
caused  by  the  normal  variability  of  the 
test;  or  (e)  false  positivity  caused  by  a 
defective  PPD  preparation. 

If  this  review  and/or  screening  does 
identify  additional  PPD  test 
conversions,  nosocomial  transmission  "is 
more  likely.  In  this  situation,  the  patient 
identification  (i.e.,  triage)  process,  TB 
infection-control  policies  and  practices, 
and  engineering  controls  should  be 
evaluated  to  identify  problems  t.hi'.t 
could  have  led  to  exposure  and 
transmission  (Table  4). 

If  no  such  problems  are  identified,  a 
high-risk  protoccl  should  be 


inaplemented  in  the  affected  area  or 
occupational  group,  and  the  public 
health  department  or  other  persons  with 
ex  >ertise  in  TB  infection  control  should 
be  consulted. 

f  such  problems  are  identified, 
ap  jropriate  interventions  should  be 
im  )lemented  to  correct  the  problera(s), 
an  1  PPD  skin  testing  of  PPD-negative 
H(  Ws  should  be  repeated  after  3 
m(  nths. 

f  no  additional  PPD  conversions  are 
de  ected  on  follow-up  testing,  the 
in  estigation  can  be  terminated. 

f  additional  PPD  conversions  are 
de  ected  on  follow-up  testing,  the 
pa  jsible  reasons  for  exposure  and 
Ira  nsmission  should  be  reassessed,  the 
ap  jropriateness  of  and  adherence  to  the 
ini  erventions  implemented  should  be 
ev  iluated.  and  PPD  skin  testing  of  PPD- 
ne  lative  HCVVs  should  be  i^ppBttd  after 
ar.  )ther  3  months. 

f  no  additional  PPD  tpst  conversions 
an  detected  en  this  second  round  of 
fo!  low-up  testing,  the  investigation  can 
be  terminated.  However,  if  additional 
PF  D  test  conversions  are  detected  on  the 
sei  ond  round  of  follow-up  testing,  a 
hi  b-risk  protocol  should  be 
im  Dlemented  in  the  affected  area  or 
oc  :upational  group,  and  the  public 


health  department  or  other  persons  with 
expertise  in  TB  infection  control  should 
be  consulted. 

b.  Investigating  cases  of  active  TB  in 
HCWs. 

If  an  HCW  develops  active  TB,  the 
following  steps  should  be  taken: 

•  The  case  should  be  evaluated 
epidemiologically,  in  a  manner  similar 
to  PPD  test  conversions  in  HCVVs,  to 
determine  the  likelihood  that  it  resulted 
from  occupational  transmission  and  to 
identify  possible  causes  and  implement 
appropriate  interventions  if  the 
evaluation  suggests  such  transmission. 

•  Contacts  ofthe  HCW  (e.g.,  other 
HCWs,  patients,  visitors,  and  others 
who  have  had  intense  exposure  to  the 
HCW)  should  be  identified  and 
evaluated  for  TB  infection  and  disease 
(Section  II.K.3;  Suppl.  2).  The  public 
health  department  should  be  nolificd 
immediately  for  consultation  and  to 
allow  for  investigation  of  community 
contacts  who  were  not  exposed  in  tha 
health-care  facility. 

•  The  public  health  department 
should  notify  facilities  when  HCWs 
with  TB  are  reported  by  physicians  so 
that  an  investigation  of  contacts  can  be 
conducted  in  the  facility.  The 
information  provided  by  the  health 


department  to  facilities  should  be  in 
accordance  with  state  or  local  laws  to 
protect  the  confidentiality  of  the  HCW. 

2.  Investigating  Possible  Patient-to- 
Patient  Transmission  of  A/,  tuberculosis 

Surveillance  of  active  TB  cases  in 
patients  should  be  conducted.  If  this 
surveillance  suggests  the  possibility  of 
patient-to-patient  transmission  of  M. 
tuberculosis  (e.g.,  a  high  proportion  of 
TB  patients  had  prior  admissions  during 
the  year  preceding  onset  of  their  TB.  the 
number  of  patients  with  drug-resistant 
TB  increased  suddenly,  or  isolates 
obtained  from  multiple  patients  had 
identical  and  characteristic  drug- 
susceptibility  or  DNA  fingerprint 
patterns),  the  following  steps  should  be 
taken: 

•  Review  the  HCW  PPD  test  results 
and  patient  surveillance  data  for  the 
suspected  areas  to  detect  additional 
patients  or  HCWs  with  PPD  test 
conversions  or  active  disease. 

•  Look  for  possible  exposures  that 
patients  with  newly  diagnosed  TB  could 
have  had  to  other  TB  patients  during 
previous  admissions.  For  example,  were 
the  patients  admitted  to  the  same  room 
or  area,  or  did  they  receive  the  same 
procedure  or  go  to  the  same  treatment 
area  on  the  same  day? 

If  the  evaluation  thus  far  suggests 
transmission  has  occurred,  the 
following  steps  should  be  taken: 

•  Evaluate  possible  causes  of  the 
transmission  (e.g.,  problem  with  patient 
detection,  institutional  barriers  to 
implementing  appropriate  isolation 
practices,  or  inadequate  engineering 
controls)  (Table  4). 

•  Ascertain  whether  other  patients  or 
HCWs  could  have  been  exposed;  if  so. 
evaluate  these  persons  for  TB  infection 
and  disease  (Section  II.K.3;  Suppl.  2). 

•  Notify  the  public  health  department 
so  they  can  begin  a  community  contact 
investigation  if  necessary. 

3.  Investigating  Contacts  of  Patients  and 
HCVVs  Who  Have  Infectious  TB 

If  a  patient  who  has  active  TB  is 
e.xamined  in  a  health-care  facility  and 
the  illness  is  not  diagnosed  correctly, 
resulting  in  failure  to  apply  appropriate 
precautions,  or  if  an  HCW  develops 
active  TB  and  exposes  other  persons  in 
the  facility,  the  follov\'ing  steps  should 
be  taken  when  the  illness  is  later 
diagnosed  correctly: 

•  To  identify  other  patients  and 
HCWs  who  were  exposed  to  the  source 
patient  before  isolation  procedures  were 
begun,  interview  the  source  patient  and 
all  applicable  personnel  and  review  that 
patient's  medical  record.  Determine  the 
areas  of  the  facility  in  which  the  source 
patient  was  hospitalized,  visited,  or 
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worked  before  being  placed  in  isolation 
(e.g.,  outpatient  clinics,  hospital  rooms, 
treatment  rooms,  radiology  and 
procedure  areas,  and  patient  lounges) 
and  the  HCWs  who  may  have  been 
exposed  during  that  time  (e.g..  persons 
providing  direct  care,  therapists,  clerks, 
transportation  personnel,  housekeepers, 
and  social  workers). 

•  The  contact  investigation  should 
first  determine  if  M.  tu^rculosis 
transmission  has  occurred  from  the 
source  patient  to  those  persons  with 
whom  the  source  patient  had  the  most 
intense  contact. 

•  Administer  PPD  tests  to  the  most 
intensely  exposed  HCWs  and  patients  as 
soon  as  possible  after  the  exposure  has 
occurred.  If  transmission  did  occur  to 
the  most  intensely  exposed  persons, 
then  those  persons  with  whom  the 
patient  had  less  contact  should  be 
evaluated.  If  the  initial  PPD  test  result 

is  negative,  a  second  test  should  be 
administered  12  weeks  after  the 
exposure  was  terminated. 

•  Those  persons  who  were  exposed  to 
M.  tuberculosis  and  who  have  either  a 
PPD  test  conversion  or  symptoms 
suggestive  of  TB  should  receive  prompt 
clinical  evaluation  and.  if  indicated, 
chest  radiographs  and  bacteriologic 
studies  should  be  performed  (Suppl.  2). 
Those  persons  who  have  evidence  of 
newly  acquired  infection  or  active 
disease  should  be  evaluated  for 
preventive  or  curative  therapy  (Suppl. 
2).  Persons  who  have  previously  had 
positive  PPD  test  results  and  who  have 
been  exposed  to  an  infectious  TB 
patient  do  not  require  a  repeat  PPD  test 
or  a  chest  radiograph  imless  they  have 
symptoms  suggestive  of  TB. 

•  In  addition  to  PPD  testing  those 
HCWs  and  patients  who  have  been 
e:<posed  to  Af.  tuberculosis  because  a 
patient  was  not  isolated  promptly  or  an 
HCW  with  active  TB  was  not  identified 
promptly,  the  investigation  should 
determine  why  the  diagnosis  of  TB  was 
delayed.  If  the  correct  diagnosis  was 
made  but  the  patient  was  not  isolated 
promptly,  the  reasons  for  the  delaj^need 
to  be  defined  so  that  corrective  actions 
can  be  taken. 

L.  Coordination  With  the  Public  Health 
Department 

•  As  soon  as  a  patient  or  HCW  is 
known  or  suspected  to  have  active  TB, 
the  patient  or  HCW  should  be  reported 
to  the  public  health  department  so  that 
appropriate  follow-up  can  be  arranged 
and  a  community  contact  investigation 
can  be  performed.  The  health 
department  should  be  notified  well 
before  patient  discharge  to  facilitate 
follow-up  and  continuation  of  therapy. 
A  discharge  plan  coordinated  with  the 


patient  or  HCW,  the  health  department, 
and  the  inpatient  facility  should  be 
implemented. 

•  The  public  health  department 
should  protect  the  confidentiality  ofthe 
patient  or  HCW  in  accordance  with  state 
and  local  laws. 

•  Health-care  facilities  and  health 
departments  should  coordinate  their 
efforts  to  perform  appropriate  contact 
investigations  on  patients  and  HCWs 
who  have  active  TB. 

•  In  accordance  with  state  and  local 
laws  and  regulations,  results  of  all  AFB- 
positive  sputum  smears,  cultures 
positive  for  M.  tuberculosis,  and  drug- 
susceptibility  results  on  Af.  tuberculosis 
isolates  should  be  r  ported  to  the  public 
health  department  as  soon  a<:  these 
results  are  available. 

•  The  pubUc  health  department  may 
be  able  to  assist  facilities  with  planning 
and  implementing  various  aspects  of  a 
TB  infection-control  program  (e.g., 
surveillance,  screening  activities,  and 
outbreak  investigations).  In  addition,  the 
state  health  department  may  be  able  to 
provide  names  of  experts  to  assist  with 
the  engineering  aspects  of  TB  infection 
control. 

M.  Additional  Considerations  for 
Selected  Areas  in  Health-Care  Facilities 
and  Other  Health-Care  Settings 

This  section  contains  additional 
information  for  selected  areas  in  health- 
care facilities  and  for  other  health-care 
settings. 

1.  Selected  Areas  in  Health-Care 
Facilities 

a.  Operating  rooms. 

•  Elective  operative  procedures  on 
patients  who  have  TB  should  be  delayed 
until  the  patient  is  no  longer  infectious. 

•  If  operative  procedures  must  be 
performed,  they  should  be  done,  if 
possible,  in  operating  rooms  that  have 
anterocmis.  For  operating  rooms  without 
anterooms,  the  doors  to  the  operating 
room  should  be  closed,  and  traffic  into 
and  out  of  the  room  should  be  minimal 
to  reduce  the  frequency  of  opening  and 
closlhg  the  door.  Attempts  should  be 
made  to  perform  the  procedure  at  a  time 
when  other  patients  are  not  present  in 
the  operative  suite  and  when  a 
minimum  number  of  personnel  are 
present  (e.g..  at  the  end  of  day). 

•  Placing  a  bacterial  filter  on  the 
patient  endotracheal  tube  (or  at  the 
expiratory  side  of  the  breathing  circuit 
of  a  ventilator  or  anesthesia  machine  if 
these  are  used)  when  operating  on  a 
patitiit  who  has  confirmed  or  suspected 
TB  may  help  reduce  the  risk  for 
contaminating  anesthesia  equipment  or 
discharging  tubercle  bacilli  into  the 
ambient  air. 
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•  During  postoperative  recovery,  the 

gatient  should  be  monitored  and  should 
B  placed  in  a  private  room  that  meets 
recommended  standards  for  ventilating 
TB  isolation  rooms. 

•  When  operative  procedures  (or 
other  procedures  requiring  a  sterile 
field)  are  performed  on  patients  who 
may  have  infectious  TB,  respiratory 
protection  worn  by  the  HCW  must 
protect  the  field  from  the  respiratory 
secretions  of  the  HCW  and  protect  the 
HCW  ft^om  the  infectious  droplet  nuclei 
generated  by  the  patient.  Valved  or 
positive-pressure  respirators  do  not 
protect  the  sterile  field;  therefore,  a 
respirator  that  does  not  have  a  valve  and 
that  meets  the  criteria  in  Section  II.G 
should  be  used. 

b.  Autopsy  rooms. 

•  Because  infectious  aerosols  are 
likely  to  be  present  in  autopsy  rooms, 
such  areas  should  be  at  negative 
pressure  with  respect  to  adjacent  areas 
(Suppl.  3),  and  the  room  air  should  be 
exhausted  directly  to  the  outside  of  the 
building.  ASHRAE  recommends  that 
autopsy  rooms  have  ventilation  that 
provides  an  airflow  of  12  ACH  [47), 
although  the  effectiveness  of  this 
ventilation  level  in  reducing  the  risk  for 
M.  tuberculosis,  transmission  has  not 
been  evaluated.  Wheie  possible,  this 
level  should  be  increased  by  means  of 
ventilation  system  design  or  by 
auxiliary  methods  (e.g.,  recirculation  of 
air  within  the  room  through  HEPA 
filters)  (Suppl.  3). 

•  Respiratory  protection  should  be 
worn  by  personnel  while  performing 
autopsies  on  deceased  persons  who  may 
have  had  TB  at  the  time  of  death 
(Section  II.G;  Suppl.  4). 

•  Recirculation  of  HEPA-filtered  air 
within  the  room  or  UVGI  may  be  used 
as  a  supplement  to  the  recommended 
ventilation  (Suppl.  3). 

c.  Laboratories. 

•  Laboratories  in  which  specimens 
for  mycobacteriologic  studies  (e.g.,  AFB 
smears  and  cultures)  are  processed 
should  be  designed  to  conform  with 
criteria  specified  by  CDC  and  the 
National  Institutes  of  Health  (59). 

2.  Other  Health-Care  Settings 

TB  precautions  may  be  appropriate  in 
a  number  of  other  types  of  health  care 
settings.  The  sjjecific  precautions  that 
are  applied  will  vary  depending  on  the 
setting.  At  a  minimimi,  a  risk 
assessment  should  be  performed  yearly 
for  these  settings;  a  written  TB 
infection-control  plan  should  be 
_  developed,  evaluated,  and  revised  on  a 
regular  basis;  protocols  should  be  in 
place  for  identifying  and  managing 
patients  who  may  have  active  TB;  HCWs 
should  receive  appropriate  training. 


e<  ucation,  and  screening;  protocols  for 
pi  oblem  evaluation  should  be  in  place; 
and  coordination  with  the  public  health 
ddpartment  should  be  arranged  when 
necessary.  Other  recommendations 
s[}ecific  to  certain  of  these  settings 
fo  low. 

1.  Emergency  medical  services. 

»  When  EMS  personnel  or  others 
ni  ist  transport  patients  who  have 
CI  nfirmed  or  suspected  active  TB,  a 
SI  rgical  mask  should  be  placed,  if 
possible,  over  the  patient's  mouth  and 
nose.  Because  administrative  and 
et  gineering  controls  during  emergency 
tr)  nsport  situations  cannot  be  ensured, 
EI  IS  persoimel  should  wear  respiratory 
protection  when  transporting  such 
patients.  If  feasible,  the  windows  of  the 
vcliicle  should  be  kept  open.  The 

iting  and  air-conditioning  system 

)uld  be  set  on  a  noiu^circulatLng 

:le. 

EMS  persoimel  should  be  included 
la  comprehensive  PPD  screening 
.  Dgram  and  should  receive  a  baseline 
PifD  test  and  follow-up  testing  as 
indicated  by  the  risk  assessment.  They 
should  also  be  included  in  the  follow- 
\xi  of  contacts  of  a  patient  with 
inectiousTB.* 

3.  Hospices. 

•  Hospice  patients  who  have 

CO  nfirmed  or  suspected  TB  should  be 
m  inaged  in  the  maimer  described  in 
th  s  document  for  management  of  TB 
pa  lient's  in  hospitals.  General-use  and 
sp  jcialized  areas  (e.g.,  treatment  or  TB 
ist  lation  rooms)  should  be  ventilated  in 
th !  same  manner  as  described  for 
sii  lilar  hospital  areas. 

:.  Long-term  care  facilities. 

»  Recommendations  published 
pr  jviously  for  preventing  and 
CO  itrolling  TB  in  long-term  care 
fai  ilities  should  be  followed  [60). 

•  Long-term  care  facilities  should  also 
fo  low  the  recommendations  outlined  in 
th  s  document. 

i.  Correctional  facilities.  "" 

•  Recommendations  published 
pr  jviously  for  preventing  and 
controlling  TB  in  correctional  facilities 
should^  followed  [61). 

»  Prison  medical  facilities  should  also 
fo  low  the  recommendations  outlined  in 
th  s  doctmient. 

!.  Dental  settings. 

n  general,  the  symptoms  for  which 
pa  :ients  seek  treatment  in  a  dental-care 
se  ting  are  not  likely  to  be  caused  by 
in  ectious  TB.  Unless  a  patient  requiring 
dental  care  colncidentally  has  TB,  it  is 
unlikely  that  infectious  TB  will  be 


The  Ryan  White  Comprehensive  AIDS  Ruource 
En  stgency  Act  of  1990.  P.L  101-381.  mandates 
noffication  of  EMS  personnel  after  they  have  been 
exposed  to  in/ectk)u»  pulmonary  TB  (42  U.S.C 
3tM  ({-62.  54  FR  13417  IMaxfih  21, 19941). 


encountered  in  the  dental  setting. 
Furthermore,  generation  of  droplet 
nuclei  containing  M.  tuberculosis  during 
dental  procedures  has  not  been 
demonstrated  [62).  Therefore,  Uie  risk 
for  transmission  of  M.  tuberculosis  in 
most  dental  settings  is  probably  quite 
low.  Nevertheless,  during  dental 
procedures,  patients  and  dental  workers 
share  the  same  air  for  varying  periods  of 
Ume.  Coughing  may  be  stimulated 
occasionally  by  oral  manipulations, 
although  no  specific  dental  procedures 
have  been  classified  as  "cough- 
inducing."  In  some  instances,  the 
population  served  by  a  dental-care 
facility,  or  the  HCWs  in  the  facility,  may 
be  at  relatively  high  risk  for  TB.  Because 
the  potential  exists  for  transmission  of 
Af.  tuberculosis  in  dental  settings,  the 
following  recommendations  should  be 
followed: 

•  A  risk  assessment  (Section  II.B) 
should  be  done  periodically,  and  TB 
infection-control  policies  for  each 
dental  setting  should  be  based  on  the 
risk  assessment.  The  policies  should 
include  provisions  for  detection  and 
referral  of  patients  who  may  have 
undiagnosed  active  TB;  management  of 
patients  with  active  TB,  relative  to 
provision  of  urgent  dental  care;  and 
employer-sponsored  HCW  education, 
counseling,  and  screening. 

•  While  taking  patients'  initial 
medical  histories  and  at  periodic 
updates,  dental  HCWs  should  routinely 
ask  all  patients  whether  they  have  a 
history  of  TB  disease  and  symptoms 
suggestive  of  TB. 

•  Patients  with  a  medical  history  or 
symptoms  suggestive  of  undiagnosed 
active  TB  should  be  referred  promptly 
for  medical  evaluation  of  possible 
infectiousness.  Such  patients  should  not 
remain  in  the  dental-care  facility  any 
longer  than  required  to  arrange  a 
referral.  While  in  the  dental-care 
facility,  they  should  wear  surgical 
masks  and  should  be  instructed  to  cover 
their  mouths  and  noses  when  coughing 
or  sneezing. 

•  Elective  dental  treatment  should  be 
deferred  until  a  physician  confirms  that 
the  patient  does  not  have  infectious  TB. 
If  the  patient  is  diagnosed  as  having 
active  TB,  elective  dental  treatment 
should  be  deferred  until  the  patient  is 
no  longer  infectious. 

•  If  lucent  dental  care  must  be 
provided  for  a  patient  who  has,  or  is 
strongly  suspected  of  having,  infectious 
TB.  such  care  should  be  provided  in 
facilities  that  can  provide  TB  isolation 
(Sections  U.E  and  G).  Dental  HCWs 
should  use  respiratory  protection  while 
performing  procedures  on  such  patients. 

•  Any  dental  HCW  who  has  a 
persistent  cough  (i.e..  a  cough  lasting  >3 
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weeks),  especially  in  the  presence  of 
other  signs  or  symptoms  compatible 
with  active  TB  (e.g.,  weight  loss,  night 
sweats,  bloody  sputum,  anorexia,  and 
fever),  should  be  evaluated  promptly  for 
TB.  The  HCW  should  not  return  to  the 
workplace  imtil  a  diagnosis  of  TB  has 
been  excluded  or  imtil  the  HCW  is  on 
merapy  and  a  determination  has  been 
made  that  the  HCW  is  noninfectious. 

•  In  dental-care  facilities  that  provide 
care  to  populations  at  high  risk  for 
active  TB,  it  may  be  appropriate  to  use 
engineering  controls  similar  to  those 
used  in  general-use  areas  (e.g.,  waiting 
rooms)  of  medical  facilities  that  have  a 
similar  risk  profile. 

f.  Home-health-care  settings. 

•  HCWs  who  provide  medical 
services.in  the  homes  of  patients  who 
have  suspected  or  confirmed  infectious 
TB  should  instruct  such  patients  to 
cover  their  mouths  and  noses  with  a 
tissue  when  coughing  or  sneezing.  Until 
such  patients  are  no  longer  infectious, 
HCWs  should  wear  respiratory 
protection  when  entering  these  patients' 
homes  (Suppl.  4). 

•  Precautions  in  the  home  may  be 
discontinued  when  the  patient  is  no 
longer  infectious  (Suppl.  1). 

•  HCWs  who  provioe  health-care 
services  in  their  patients'  homes  can 
assist  in  preventhig  transmission  of  M. 
tuberculosis  by  educating  their  patients 
regarding  the  importance  of  taking 
medications  as  prescribed  and  by 
administering  eJoT. 

•  Cough-inducing  procedures 
performed  on  patients  who  have 
infectious  TB  should  not  be  done  in  the 
patients'  homes  unless  absolutely 
necessary.  When  medically  necessary 
cough-inducing  procedures  (e.g. ,  AFB 
sputum  collection  for  evaluation  of 
therapy)  must  be  performed  on  patients 
who  may  have  infectious  TB,  the 
procedures  should  be  performed  in  a 
health-care  facility  in  a  room  or  booth 
that  has  the  recommended  ventilation 
for  such  procedures.  If  these  procedures 
must  be  performed  in  a  patient's  home, 
they  should  be  performed  in  a  well- 
ventilated  area  away  from  other 
household  members.  If  feasible,  the 
HCW  should  consider  opening  a 
window  to  improve  ventilation  or 
collecting  the  specimen  while  outside 
the  dwelling.  The  HCW  collecting  these 
specimens  should  wear  respiratory 
protection  during  the  procedure 
(Section  II.G). 

•  HCWs  who  provide  medical 
services  in  their  patients'  homes  should 
be  included  in  comprehensive 
employer-sponsored  TB  training, 
education,  counseling,  and  screening 
programs.  These  programs  should 
include  provisions  for  identifying  HCWs 


who  have  active  TB,  baseline  PPD  skin 
testing,  and  follow-up  PPD  testing  at 
intervals  appropriate  to  the  degree  of 
risk. 

•  Patients  who  are  at  risk  for 
developing  active  TB  and  the  HCWs 
who  provide  medical  services  in  the 
homes  of  such  patients  should  be 
reminded  periodically  of  the  importance 
of  having  pulmonary  symptoms 
evaluated  promptly  to  permit  early 
detection  of  and  treatment  for  TB. 

g.  Medical  offices. 

In  general,  the  symptoms  of  active  TB 
are  symptoms  for  which  patients  are 
likely  to  seek  treatment  in  a  medical 
office.  Furthermore,  the  populations 
served  by  some  medical  offices,  or  the 
HCWs  in  the  office,  may  be  at  relatively 
high  risk  for  TB.  Thus,  it  is  likely  that 
infectious  TB  vdll  be  encountered  in  a 
medical  office.  Because  of  the  potential 
for  Af.  tuberculosis  transmission,  the 
following  recommendations  should  be 
observed: 

•  A  risk  assessment  should  be 
conducted  periodically,  and  TB 
infection-control  policies  based  on 
results  of  the  risk  assessment  should  be 
developed  for  the  medical  office.  The 
poUcies  should  include  provisions  for 
identifying  and  managing  patients  who 
may  have  undiagnosed  active  TB; 
managing  patients  who  have  active  TB; 
and  educating,  training,  coimseling.  and 
screening  HCVVs. 

•  While  taking  patients' initial 
medical  histories  and  at  periodic 
updates,  HCWs  who  work  in  medical 
offices  should  routinely  ask  all  patients 
whether  they  have  a  history  of  TB 
disease  or  have  had  symptoms 
suggestive  of  TB. 

•  Patients  with  a  medical  history  and 
symptoms  suggestive  of  active  TB 
should  receive  an  appropriate 
diagnostic  evaluation  for  TB  and  be 
evaluated  promptly  for  possible 
infectiousness.  Ideally,  this  evaluation 
should  be  done  in  a  facifity  that  has  TB 
isolation  capability.  At  a  minimum,  the 
patient  should  be  provided  with  and 
asked  to  wear  a  surgical  mask, 
instructed  to  cover  the  mouth  and  nose 
with  a  tissue  when  coughing  or 
sneezing,  and  separated  as  much  as 
possible  from  other  patients. 

•  Medical  offices  that  provide 
evaluation  or  treatment  services  for  TB 
patients  should  follow  the 
recommendations  for  managing  patients 
in  ambulatorv-care  settings  (Section 
II.D). 

•  If  cough-inducing  procedures  are  to 
be  administered  in  a  medical  office  to 
patients  who  may  have  active  TB, 
appropriate  precautions  should  be 
followed  (Section  II.H). 


•  Any  HCW  who  has  a  persistent 
cough  (i.e.,  a  cough  lasting  23  weeks), 
especially  in  the  presence  of  other  signs 
or  symptoms  compatible  with  active  TB 
(e.g.,  weight  loss,  night  sweats,  bloody 
sputum,  anorexia,  or  fever)  should  be 
evaluated  promptly  for  TB.  HCWs  with 
such  signs  or  symptoms  should  not 
return  to  the  workplace  imtil  a  diagnosis 
of  TB  has  been  excluded  or  imtil  they 
are  on  therapy  and  a  determination  has 
been  made  that  they  are  noninfectious. 

•  HCWs  who  work  in  medical  offices 
in  which  there  is  a  likelihood  of 
exposure  to  patients  who  have 
infectious  TB  should  be  included  in 
employer-sponsored  education,  training, 
counseling,  and  PPD  testing  programs 
appropriate  to  the  level  of  risk  in  the 
office. 

•  In  medical  offices  that  provide  care 
to  populations  at  relatively  high  risk  for 
active  TB,  use  of  engineering  controls  as 
described  in  this  document  for  general- 
use  areas  (e.g.,  waiting  rooms)  may  be 
a'ppropriate  (Section  II.F;  Suppl.  3). 

Supplement  1:  Detennining  the 
Infectiousness  of  a  TB  Patient 

The  infectiousness  of  patients  with 
TB  correlates  with  the  number  of 
organisms  expelled  into  the  air,  which, 
in  turn,  correlates  with  the  following 
factors:  (a)  Disease  in  the  lungs,  airways, 
or  larynx;  (b)  presence  of  cough  or  other 
forcefiil  expiratory  measures;  (c) 
presence  of  acid-fast  baciUi  (AFB)  in  the 
sputum;  (d)  failure  of  the  patient  to 
cover  the  mouth  and  nose  when 
coughing;  (e)  presence  of  cavitation  on 
chest  radiograph;  (f)  inappropriate  or 
short  duration  of  chemotherapy;  and  (g)" 
administration  of  procedures  that  can 
induce  coughing  or  cause  aerosolization 
of  M.  tuberculosis  (e.g.,  sputum 
induction). 

The  most  infectious  persons  are  most 
likely  those  who  have  not  been  treated 
for  TB  and  who  have  either  (a) 
pulmonary  or  laryngeal  TB  and  a  cough 
or  are  undergoing  cough-inducing 
procedures,  (b)  a  positive  AFB  sputum 
smear,  or  (c)  cavitation  on  chest 
radiograph.  Persons  with 
extrapulmonary  TB  usually  are  not 
infectious  unless  they  have  (a) 
concomitant  pulmonary  disease;  (b) 
nonpulmonary  disease  located  in  the 
respiratory  tract  or  oral  cavity;  or  (c) 
extrapulmonary  disease  that  includes  an 
open  abscess  or  lesion  in  which  the 
concentration  of  organisms  is  high, 
especially  if  drainage  from  the  abscess 
or  lesion  is  extensive  [20.22]. 
Coinfection  with  HIV  does  not  appear  to 
affect  the  infectiousness  of  TB  patients 
[63-65). 

In  general,  children  who  have  TB  may 
be  less  likely  than  adults  to  be 
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infectious;  however,  transmissioii  6tim 
children  can  occur.  Therefore,  diildren 
with  TB  should  be  evaluated  for 
infectiousness  using  the  same 
parameters  as  for  adults  (i.e.,  pulmonary 
or  laryngeal  TB,  presence  of  cough  or 
cough-inducing  procedures,  positive 
sputimi  AFB  smear,  cavitation  on  chest 
radiograph,  and  adequacy  and  duration 
of  therapy).  Pediatric  patients  who  may 
be  infectious  include  those  who  (a)  are 
not  on  therapy,  (b)  have  just  been 
started  on  therapy,  or  (c)  are  on 
inadequate  therapy,  and  who  (a)  have 
laryngeal  or  extensive  pulmonary 
involvement,  (b)  have  proiraunced 
cough  or  are  undergoing  cough-inducing 
prooBdures.  (c)  have  positive  sputum 
AFB  smears,  or  (d)  have  cavitary  TB. 
Children  who  have  typical  primary 
tuberculous  lesions  and  do  not  have  any 
of  the  indicators  of  infectiousness  listed 
previously  usually  do  not  need  to  be 
placed  in  isolation.  Because  the  source 
case  for  pediatric  TB  patients  often 
occurs  in  a  member  of  the  infected 
child's  family  [45],  parents  and  other 
visitors  of  all  pediatric  TB  patients 
should  be  evaluated  for  TB  as  soon  as 
possible. 

Infection  is  most  likely  to  result  from 
expo8\ire  to  persons  who  have 
imsiispected  pulmonary  TB  and  are  not 
receiving  anti-TB  therapy  or  from 
persons  who  have  diagnosed  TB  and  are 
not  receiving  adequate  therapy. 
Administration  of  effective  anti-TB 
therapy  has  been  associated  with 
decreased  infectiousness  among  persons 
who  hav«  active  TB  {66).  Effective 
therapy  reduces  coughing,  the  amount 
of  sputimi  produced,  and  the  number  of 
organisms  in  the  sputimi.  However,  the 
period  of  time  a  patient  must  take 
effective  therapy  before  becoming 
noninfectious  varies  between  patients 
{67).  For  example,  some  TB  patients  are 
never  infectious,  whereas  those  with 
unrecognized  or  inadequately  treated 
drug-resistant  TB  may  remain  infectious 
for  weeks  or  months  [24).  Thus, 
decisions  about  infectiousness  should 
be  made  on  an  individiial  basis. 

In  general,  patients  who  have 
suspected  or  confirmed  active  TB 
should  be  considered  infectious  if  they 
(a)  are  coughing,  (b)  are  undergoing 
cough-inducing  procedures,  or  (c)  have 
positive  AFB  sputum  smears,  and  if 
they  (a)  are  not  on  chemotherapy,  (b) 
have  just  started  chemotherapy,  or  (c) 
have  a  poor  clinical  or  bacteriologic 
response  to  chemotherapy.  A  patient 
who  has  drug-susceptible  TB  and  who 
is  on  adequate  chemotherapy  and  has 
had  a  significant  clinical  and 
bacteriologic  response  to  therapy  (i.e., 
reduction  in  cough,  resolution  of  fever, 
and  progressively  decreasing  quantity  of 


bac  111  on  smear)  is  prob^ly  no  looger 
infectious.  However,  because  drus- 
suspptibihty  results  are  not  usuuly 
known  when  the  decision  to 
discontinue  isolation  is  made,  all  TB 
patients  should  remain  in  isolation 
while  hospitalized  tmtil  they  have  had 
tlu^e  consecutive  negative  sputum 
smiars  collected  on  different  days  and 
they  demonstrate  clinical  improvement 

Supplement  2:  Diagnosis  and  Treatment 
oftiitent  TB  Infection  and  Active  TB 

1.  E  agnostic  Procedures  for  TB  Infection 
anc  I^sease 

A  diagnosis  of  TB  may  be  considered 
for  tny  patient  who  has  a  persistent 
cou  ;h  (i.e..  a  cough  lasting  ^3  weeks)  or 
oth  r  signs  or  symptoms  compatible 
wit  I  TB  (e.g..  bloody  sputum,  night 
sw(  ats,  weight  loss,  anorexia,  or  fever). 
Hoi  /ever,  the  index  of  suspicion  for  TB 
wil  vary  in  different  geographic  areas 
and!  will  depend  on  the  prevalence  of 
TB  and  other  characteristics  of  the 
pop  ulation  served  by  the  facihty.  The 
ind  !x  of  suspicion  for  TB  sho\ild  be 
ver  '  high  in  areas  or  among  groups  of  . 
pat  9nts  in  which  the  prevdence  of  TB 
is  h  gh  (Section  LB).  Persons  for  whom 
a  di  ignosis  of  TB  is  being  considered 
should  receive  appropriate  diagnostic 
tests,  which  may  include  PPD  skin 
testing,  chest  radiography,  and 
bacteriologic  studies  (e.g..  sputum 
mic  roscopy  and  culture). 

A. 

1. 
Tests 


I  PD  Skin  Testing  and  Anergy  Testing 
A  pplication  and  Reading  of  PPD  Skin 


T  le  PPD  skin  test  is  the  only  method 
ava  lable  for  demonstrating  infection 
wit  I M.  tuberculosis.  Although 
cur  ently  available  PPD  tests  are  <100% 
sensitive  and  specific  for  detection  of 
infection  with  M.  tuberculosis,  no  better 
diagnostic  methods  have  yet  been 
devised.  Interpretation  of  PPD  test 
rest  its  requires  icnowledge  of  the 
ant  ^n  used,  the  immunologic  basis  for 
the  eaction  to  this  antigen,  the 
tecl  nique  used  to  administer  and  read 
the  test,  and  the  results  of  epidemiologic 
anc  clinical  experience  with  the  test 
[2.5 .6).  The  PPD  test,  Uke  all  medical 
test  >,  is  subject  to  variability,  but  many 
of  t  le  variations  in  administering  and 
reaaing  PPD  tests  can  be  avoided  by 
pro  )er  training  and  careful  attention  to 
detj  lis. 

T  le  intracutaneous  (Mantoux) 
adn  linistration  of  a  measured  amoimt  of 
PPD-tuberculin  is  currently  the 
preferred  method  for  doing  the  test. 
On^-tenth  miUiliter  of  PPD  (5  TU)  is 
inje  cted  just  beneath  the  siirface  of  the 
skii .  on  either  the  volar  or  dorsal  siirface 
of  t  le  forearm.  A  discrete,  pale  elevation 


of  the  skin  (i.e.,  a  wheel)  that  i^  6-10 
mm  in  diameter  should  be  produced. 
PPD  test  results  ^ould  be  read  by 
designated,  trained  persoxmel  between 
48  and  72  hours  after  injection.  Patient 
or  HCW  self-reading  of  n>D  test  results 
shoxild  not  be  accepted  {68).  The  result 
of  the  test  is  based  on  the  presence  or 
absence  of  an  induration  at  the  injection 
site.  Redness  or  erythema  should  not  be 
measxued.  The  transverse  diameter  of 
induration  should  be  recorded  in 
millimeters. 

2.  Interpretation  of  PPD  Skin  Tests 

a.  General. 

The  interpretation  of  a  PPD  reaction 
should  be  influenced  by  the  purpose  for 
which  the  test  was  given  (e.g., 
epidemiologic  versus  diagnostic 
purposes),  b^  the  prevalooce  of  TB 
infection  in  the  population  being  tested, 
and  by  the  consequences  of  false 
classification.  Errors  in  classification 
can  be  minimized  by  establishing  an 
appropriate  definition  of  a  positive 
reaction  (Table  82-1). 

The  positive-predictive  value  of  PPD 
tests  (i.e,  the  probability  that  a  person 
with  a  positive  PPD  test  is  actually 
infected  with  M.  tubeicuk»is)  is 
dependent  on  the  prevalence  of  TB 
infection  in  the  population  being  tested 
and  the  specificity  of  the  test  {69.70).  In 
populations  with  a  low  prevalence  of 
TB  infection,  the  prcbabihty  that  a 
positive  PPD  test  represents  true 
infection  with  M.  tuberculosis  is  very 
low  if  the  cut-point  is  set  too  low  (i.e., 
the  test  is  not  adequately  specific).  In 
populations  with  a  high  prevalence  of    . 
TB  infection,  the  probability  that  a 
positive  PPD  test  using  the  same  cut- 
point  represents  true  infection  with  M. 
tuberculosis  is  much  higher.  To  ensiue 
that  few  persons  infected  with  tubercle 
bacilli  will  be  misclassified  as  having 
negative  reactions  and  few  persons  not 
infected  with  tubercle  badlU  will  be 
misclassified  as  having  positive 
reactions,  different  cut-points  are  used 
to  separate  positive  reactions  fit>m 
negative  reactions  for  different 
populations,  depending  on  the  risk  for 
TB  infection  in  that  population. 

A  lower  cut-point  (i.e.,  5  mm)  is  used 
for  persons  in  the  highest  risk  groups, 
which  include  HIV-hifected  persons, 
recent  close  contacts  of  persons  with  TB 
(e.g.,  in  the  household  or  in  an 
improtected  occupational  exposure 
similar  in  intensity  and  duration  to 
household  contact),  and  persons  who 
have  abnormal  chest  radiographs  with 
fibrotic  changes  consistent  with  inactive 
TB.  A  higher  cut-point  (i.e.,  10  mm)  is 
used  for  persons  who  are  not  in  the 
highest  risk  group  but  who  have  other 
risk  factors  (e.g.,  injecting-drug  users 
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known  to  be  HTV  seronegative;  persons 
with  certain  medical  conditions  that 
increase  the  risk  for  progression  fit>m 
latent  TB  infection  to  active  TB  (Table 
S2-1I);  medically  imderser\-ed.  low- 
income  populations;  persons  bom  in 
foreign  countries  that  have  a  high 
prevalence  of  TB;  and  residents  of 
correctional  institutions  and  nursing 
homes).  An  even  higher  cut-point  (i.e.,   • 
15  mm)  is  used  for  all  other  persons 
who  have  none  of  the  above  risk  factors. 

Recent  PPD  converters  are  considered 
members  of  a  high-risk  group.  A  >10 
mm  increase  in  the  size  of  the 
induration  within  a  2-year  period  is 
classified  as  a  conversion  from  a 
negative  to  a  p>ositive  test  result  for 
persons  <35  years  of  age.  An  increase  of 
induration  of  ^15  mm  within  a  2-ye8r 
period  is  classified  as  a  conversion  for 
persons  >35  years  of  age  (5). 

b.  HCWs. 

In  general.  HCWs  should  have  their 
skin-test  results  interpreted  according  to 
the  recommendations  in  this 
supplement  and  in  sections  1. 2, 3.  and 
5  of  Table  S2-1.  However,  the 
prevalence  of  TB  in  the  facility  should 
be  considered  when  choosing  the 
appropriate  cut-point  for  defining  a 
positive  PPD  reaction.  In  facilities 
where  there  is  essentially  no  risk  for 
exposure  to  TB  patients  (i.e..  minimal- 
or  very  low-risk  facilities  [Section  II.BJ). 
an  induration  ^15  mm  may  be  an 
appropriate  cut-point  for  HCWs  who 
have  no  other  risk  factors.  In  other 
facilities  where  TB  patients  receive  care, 
the  appropriate  cut-point  for  HCWs  who 
have  no  other  risk  factors  may  be  >10 
mm. 

A  recent  PPD  test  conversion  in  an 
HCW  should  be  defined  generally  as  an 
increase  of  >10  mm  in  the  size  of 
induration  within  a  2-year  period.  For 
HCWs  in  fecilities  where  exposure  to  TB 
is  very  unlikely  (e.g.,  minimal-risk 
facilities),  an  increase  of  S15  mm  within 
a  2-year  period  may  be  more  appropriate 
for  defining  a  recent  conversion  because 
of  the  lower  positive-predictive  value  of 
the  test  in  such  groups. 

3.  Anergy  Testing 

HIV-infected  persons  may  have 
suppressed  reactions  to  PPD  skin  tests 
because  of  an^gy.  particularly  if  their 
CD4+  T-lymphocyte  counts  decline  (71). 
Persons  with  aneigy  will  have  a 
negative  PPD  test  regardless  of  infection 
with  M.  tuberculosis.  HIV-infected 
persons  should  be  evaluated  for  anergy 
in  conjunction  with  PPD  testing  (72). 
Two  companion  antigens  (e.g.,  Candida 
antigen  and  tetanus  toxoid)  should  be 
administered  in  addition  to  PPD. 
Persons  with  >3  mm  of  induration  to 
any  of  the  skin  tests  (including 
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tuberculin)  are  considered  not  anergic. 
Reactions  of  >S  mm  to  PPD  are 
considered  to  be  evidence  of  TB 
infection  in  HIV-infected  persons 
regardless  of  the  reactions  to  the 
companion  antigens.  If  there  is  no 
reaction  (i.e..  <3  mm  induration)  to  any 
of  the  antigens,  the  person  being  tested 
is  considered  anergic.  Determination  of 
whether  such  persons  are  likely  to  be 
infected  with  Af.  tuberculosis  must  be 
based  on  other  epidemiologic  factors 
(e.g..  the  proportion  of  other  persons 
with  the  same  level  of  exposure  who 
have  positive  PPD  test  results  and  the 
intensity  or  duration  of  exposure  to 
infectious  TB  patients  that  the  anergic 
person  experienced). 

4.  Pregnancy  and  PPD  Skin  Testing 

Although  thousands  (perhaps 
millions)  of  pregnant  women  have  been 
PPD  skin  tested  since  the  test  was 
devised,  thus  far  no  documented 
episodes  of  fetal  harm  have  resulted 
from  use  of  the  tuberculin  test  {73). 
Pregnancy  should  not  exclude  a  female 
HCW  from  being  skin  tested  as  part  of 
a  contact  investigation  or  as  part  of  a 
regular  skin-testing  program. 

Table  S2-1.  Summary  of  Interpretation 
of  Purified  Protein  DeriTatire  (PTO)- 
Tubercolin  Skin-Test  Results 

1.  An  induration  of  ^  mm  is 
classified  as  positive  in: 

•  Persons  who  have  human 
immunodeficiency  virus  (HIV)  infection 
or  risk  factors  for  HIV  infection  but 
unknown  HTV  status: 

•  Persons  who  have  had  recent  close 
contact*  with  persons  who  have  active 
tuberculosis  (TB); 

•  Persons  who  have  fibrotic  chest 
radiographs  (consistent  with  healed  TB). 

2.  An  mduiation  of  210  ram  is 
classified  as  positive  in  all  persons  who 
do  not  meet  any  of  the  criteria  above  but 
who  have  other  risk  factors  for  TB, 
including: 

High-Risk  Groups 

•  Injecting-drug  users  known  to  be 
HfV  seronegative; 

•  Persons  who  have  other  medical 
conditions  that  reportedly  increase  the 
risk  for  progressing  from  latent  TB 
infection  to  active  TB  (e.g..  silicosis; 
gastrectomy  or  jejimo-ileal  bypass;  being 
>10%  below  ideal  body  weight;  chronic 
renal  failure  with  renal  dialysis: 
diabetes  mellitus;  high-dose 
corticosteroid  or  other  immuno- 
suppressive therapy;  some  hematologic 
disorders,  including  malignancies  such 


'Recent  close  contact  Implies  either  household  or 
Mxial  contact  or  unprotected  occupational  expoiure 
similar  in  intensity  and  duration  to  household 
contact 


as  leukemias  and  lymphomas;  and  other 
maUgnandes); 

•  Children  <4  years  of  age. 

High-prevalence  Groups 

•  Persons  bom  in  countries  in  Asia. 
Africa,  the  Caribbean,  and  Latin 
America  that  have  high  prevalence  of 
TB: 

•  Persons  from  medically 
underser\'ed.  low-income  populations; 

•  Residents  of  long-term-care 
facilities  (e.g.,  correctional  institutions 
and  nursing  homes); 

•  Persons  from  high-risk  populations 
in  their  commimities.  as  determined  by 
local  public  health  authorities. 

3.  An  induration  of  215  mm  is 
classified  as  positive  in  persons  who  do 
not  meet  any  of  the  above  criteria. 

4.  Recent  converters  are  defined  on 
the  basis  of  both  size  of  induration  and 
age  of  the  person  being  tested: 

•  >10  mm  increase  within  a  2-year 
period  is  classified  as  a  recent 
conversion  for  persons  <35  years  of  age; 

•  215  mm  increase  within  a  2-year 
period  is  classified  as  a  recent 
conversion  for  persons  235  years  of  age. 

5.  PPD  skin-test  results  in  health-care 
workers  (HCWs) 

•  In  general,  the  recommendations  in 
sections  1,  2,  and  3  of  this  table  should 
be  followed  when  interpreting  skin-test 
results  in  HCWs. 

However,  the  prevafence  of  TB  in  the 
facility  should  be  considered  when 
choosing  the  appropriate  cut-point  for 
defining  a  positive  PPD  reaction.  In 
facilities  where  there  is  essentially  no 
risk  for  exposure  to  Mycobacterium 
tuberculosis  (i.e.,  minimal-  or  very  low- 
risk  facilities  (Section  II.BJ),  an 
induration  215  mm  may  be  a  suitable 
cut-point  for  HCWs  who  have  no  other 
risk  factors.  In  facilities  where  TB 
patients  receive  care,  the  cut-point  for 
HCWs  with  no  other  risk  factors  maylje 
210  mm. 

•  A  recent  conversion  in  an  HCW 
should  be  defined  generally  as  a  210 
mm  increase  in  size  of  induration 
within  a  2-year  period.  For  HCWs  who 
work  in  facilities  where  exposure  to  TB 
is  very  unlikely  (e.g..  minimal-risk 
facilities),  an  increase  of  215  mm  within 
a  2-year  period  may  be  more  appropriate 
for  defining  a  recent  conversion  because 
of  the  lower  positive-predictive  value  of 
the  test  in  such  groups. 

5.  BCG  Vaccination  and  PPD  Skin 
Testing 

BCG  vaccination  may  produce  a  PPD 
reaction  that  cannot  be  distinguished 
reliably  from  a  reaction  caused  by 
infection  with  M.  tuberculosis.  For  a 
person  who  was  vaccinated  with  BCG. 
the  probability  that  a  PPD  test  reaction 


rnmlts  from  infection  with  M. 
tuberculosis  increases  (a)  as  the  size  of 
the  reaction  increases,  (b)  when  the 
person  is  a  contact  of  a  person  with  TB, 
(c)  when  the  person's  country  of  origin 
has  a  high  prevalence  of  TB.  and  (d)  as 
the  length  of  time  between  vaccination 
and  PPD  testing  increases.  For  example, 
a  PPD  test  reaction  of  210  nun  probably 
can  be  attributed  to  M.  tuberculosis 
infection  in  an  adult  who  was 
vaccinated  with  BCG  as  a  child  and  who 
is  from  a  country  with  a  high  prevalence 
of  TB  (74,75). 

6.  The  Booster  Phenomenon 

The  ability  of  persons  who  have  TB 
infection  to  react  to  PPD  may  gradually 
wane.  For  example,  if  tested  with  PPD, 
adults  who  were  infected  during  their 
childhood  may  have  a  negative  reaction. 
However,  the  PPD  could  boost  the 
hypersensitivity,  and  the  size  of  the 
reaction  could  be  larger  on  a  subsequent 
test.  This  boosted  reaction  may  be 
misinterpreted  as  a  PPD  test  conversion 
ippm  a  newly  acquired  infection. 
Misinterpretation  of  a  boosted  reaction 
as  a  new  infection  could  result  in 
unnecessary  investigations  of  laboratory 
and  patient  records  in  an  attempt  to 
identify  the  source  case  and  in 
unnecessary  prescription  of  preventive 
therapy  for  HCWs.  Although  boosting 
can  occur  among  persons  in  any  age 
group,  the  likelihood  of  the  reaction 
increases  with  the  age  of  the  person 
being  tested  (6,76). 

When  PPD  testing  of  adults  is  to  be 
repeated  periodically  (as  in  HCW  skm- 
testing  programs),  two-step  testing  can 
be  used  to  reduce  the  likelihood  that  a 
boosted  reaction  is  misinterpreted  as  a 
new  infection.  Two-step  testing  should 
be  performed  on  all  newly  employed 
HCWs  who  have  an  initial  negative  PPD 
test  result  at  the  time  of  employment 
and  have  not  had  a  documented 
negative  PPD  test  result  during  the  12 
months  preceding  the  initial  test.  A 
second  test  should  be  performed  1-3 
weeks  after  the  first  test.  If  the  second 
test  resiijf  is  positive,  this  is  most  likely 
a  boosted  reaction,  and  the  HCW  should 
be  classiBed  as  previously  infected.  If 
the  second  test  result  remains  negative, 
the  HCW  is  classified  as  uninfected,  and 
a  positive  reaction  to  a  subsequent  test 
is  likely  to  represent  a  new  infection 
with  M.  tuberculosis. 

B.  Chest  Radiography 

Patients  who  have  positive  skin-test 
results  or  symptoms  suggestive  of  TB 
should  be  evaluated  with  a  chest 
radiograph  regardless  of  PPD  test 
res'ults.  Radiographic  abnormalities  that 
strongly  suggest  artive  TB  include 
upper-lobe  infiltration,  particularly  if 


I  avitation  is  seen  (77),  and  patchy  or 
todular  infiltrates  in  the  apical  or 
fubapicai  posterior  upper  lobes  or  the 
iuperior  segment  of  the  low«r  lobe.  If 
Abnormalities  are  noted,  or  if  the  patient 
fas  symptoms  suggestive  of 
extrapulmonary  TB,  additional 

!iagnostic  tests  should  be  conducted. 
The  radiographic  presentation  of 
ulmonary  TB  in  HW-infected  patients 
1  aay  be  unusual  (78).  Typical  apical 
( avitary  disease  is  less  common  among 
J  uch  patients.  They  may  have  infiltrates 
any  lung  zone,  a  finding  that  is  often 
ssociated  with  mediastinal  and/or  hilar 
denopathy,  or  they  may  have  a  normal 
best  radiograph,  although  this  latter 
nding  occiu^  rarely. 

].  Bacteriology 

Smear  and  culture  examination  of  at 
3ast  three  sputum  specimens  collected 
(  n  dinierent  days  is  the  main  diagnostic 
procedure  for  pulmonary  TB  (6). 
Sputum  smears  that  fail  to  demonstrate 
AFB  do  not  exclude  the  diagnosis  of  TB. 
1  ti  the  United  States,  approximately 
I  0%  of  patients  with  positive  sputum 
I  ultures  have  positive  AFB  sputum 
)  mears.  HIV-infected  patients  who  have 
■ulmonary  TB  may  be  less  likely  than 
■nmunocompetent  patients  to  have  AFB 
iresent  on  sputum  smears,  which  is 
onsistent  with  the  lower  frequency  of 
I  avitary  pulmonary  disease  observed 
I  mong  HIV-infected  persons  (39,41). 

Specimens  for  smear  and  culture 
t  hould  contain  an  adequate  amount  of 
( xpectorated  sputum  but  not  much 
!  aliva.  If  a  diagnosis  of  TB  cannot  be 
established  from  sputiun,  a 

ronchoscopy  may  be  necessary  (36,3^. 

a  young  children  who  cannot  produce 
( n  adequate  amount  of  sputum,  gastric 
)  spirates  may  provide  an  adequate 
!  pecimen  for  diagnosis. 

A  culture  of  sputum  or  other  clinical 
)  pecimen  that  contains  M.  tuberculosis 
irovides  a  definitive  diagnosis  of  TB. 
lonventional  laboratory  methods  may 
(equire  4-8  weeks  for  species 
i  dentification;  however,  the  use  of 
1  adiometric  culture  techniques  and 
1  lucleic  acid  probes  facilitates  more 
1  apid  detection  and  identification  of 
1  tiycobacteria  (79,80).  Mixed 
I  nycobacterial  infection,  either 
j  imultaneous  or  sequential,  can  obscure 
lie  identification  of  M.  tuberculosis 
uring  the  clinical  evaluation  and  the 
iboratory  analysis  (42).  The  use  of 
tucleic  acid  probes  for  both  M.  avium 
I  omplex  and  M.  tuberculosis  may  be 
1  isefiil  for  identifying  mixed 
1  nycobacterial  infections  in  clinical 
pccimens. 


n.  Preventive  Therapy  for  Latent  TB 
Infection  and  Treatment  of  Active  TB 

A.  Preventive  Therapy  for  Latent  TB 
Infection 

Determining  whether  a  person  with  a 
positive  PPD  test  reaction  or  conversion 
is  a  candidate  for  preventive  therapy 
must  be  based  on  (a)  the  likelihood  that 
the  reaction  represents  true  infection 
with  M.  tuberculosis  (as  determined  by 
the  cut-points),  (b)  the  estimated  risk  for 
progression  from  latent  infection  to 
active  TB,  and  (c)  the  risk  for  hepatitis 
associated  with  taking  isoniazid  (INH) . 
preventive  therapy  (as  determined  by 
age  and  other  factors). 

HCWs  with  positive  PPD  test  results 
should  be  evaluated  for  preventive 
therapy  regardless  of  their  ages  if  they 
(a)  are  recent  converters,  (b)  are  close 
contacts  of  persons  who  have  active  TB, 
(c)  have  a  medical  condition  that 
increases  the  risk  for  TB,  (d)  have  HTV 
infection,  or  (e)  use  injecting  drugs  (5). 
HCWs  with  positive  PPD  test  results 
who  do  not  have  these  risk  factors 
should  be  evaluated  for  preventive 
therapy  if  they  are  <35  years  of  age. 

Preventive  therapy  should  be 
considered  for  anergic  persons  who  are 
known  contacts  of  infectious  TB 
patients  and  for  persons  from 
populations  in  which  the  prevalence  of 
TB  infection  is  very  high  (e.g.,  a 
prevalence  of  >10%). 

Because  the  risk  for  INH-assodated 
hepatitis  may  be  increased  during  the 
peripartum  period,  the  decision  to  use 
preventive  therapy  during  pregnancy 
should  be  made  on  an  individual  basis 
and  should  depend  on  the  patient's 
estimated  risk  for  progression  to  active 
disease.  In  general,  preventive  therapy 
can  be  delayed  until  after  delivery. 
However,  for  pregnant  women  who 
were  probably  infected  recently  or  who 
have  high-risk  medical  conditions, 
especially  HIV  infection,  INH 
preventive  therapy  should  begin  when 
the  infection  is  documented  (81-84).  No 
evidence  suggests  that  INH  poses  a 
carcinogenic  risk  to  humans  (85--87). 

The  usual  preventive  therapy  regimen 
is  oral  INH  300  mg  daily  for  adults  and 
10  mg/kg/day  for  children  (88).  The 
recommended  duration  of  therapy  is  12 
months  for  persons  with  HTV  infection 
and  9  months  for  children.  Other 
persons  should  receive  INH  therapy  for 
6-12  months.  For  persons  who  have 
silicosis  or  a  chest  radiograph 
demonstrating  inactive  fibrotic  lesions 
and  who  have  no  evidence  of  active  TB, 
acceptable  regimens  include  (a)  4 
months  of  INH  plus  rifampin  or(b)  12 
months  of  INH,  providing  that  infection 
with  INH-resistant  organisms  is  unlikely 
(33).  For  persons  likely  to  be  infected 
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with  MI»-TB,  alternative  multidrug 
preventive  therapy  regimens  should  be 
considered  (89). 

All  persons  placed  on  preventive 
therapy  should  be  educated  regarding 
the  possible  adverse  reactions 
associated  with  INH  use,  and  they 
should  be  questioned  carefully  at 
monthly  intervals  by  qualified 
personnel  for  signs  or  symptoms 
consistent  with  liver  damage  or  other 
adverse  effects  [81-64.88.90,91). 
Because  INH-associated  hepatitis  occurs 
more  frequently  among  persons  >35 
years  of  age.  a  transaminase 
measurement  should  be  obtained  from 
persons  in  this  age  group  before 
initiation  of  INH  therapy  and  then 
obtained  monthly  until  treatment  has 
been  completed.  Other  factors 
associated  with  an  increased  risk  for 
hepatitis  include  daily  alcohol  use, 
chronic  liver  disease,  and  injecting-dnig 
use.  In  addition,  postpubertal  blad^  and 
Hispanic  women  may  be  at  greater  risk 
for  hepatitis  or  drug  interactions  (92). 
More  careful  clinical  monitoring  of 
persons  with  these  risk  factors  and 


possibly  more  frequent  laboratory 
monitoring  should  be  considered.  If  any 
of  these  tests  exceeds  three  to  five  times 
the  upper  limit  of  normal, 
discontinuation  of  INH  should  be 
strongly  considered.  Liver  function  tests 
are  not  a  substitute  for  monthly  clinical 
evaluations  or  for  the  prompt 
assessment  of  signs  or  sjonptoms  of 
adverse  reactions  that  could  occur 
between  the  regularly  scheduled 
evaluations  (33). 

Persons  who  have  latent  TB  infection 
should  be  advised  that  they  can  be 
reinfected  with  another  strain  of  M. 
tuberculosis  (93), 

B.  Treatment  of  Patients  Who  Have 
Active  TB 

Drug-susceptibility  testing  should  be 
performed  on  all  initial  isolates  from 
patients  with  TB.  However,  test  results 
may  not  be  available  for  several  weeks, 
making  selection  of  an  initial  regimen 
difficult,  especially  in  areas  where  drug- 
resistant  TB  has  been  documented. 
Current  recommendations  for  therapy 
and  dosage  schedules  for  the  treatment 


of  drug-susceptible  TB  should  be 
followed  (Table  S2-2;  Table  S2-3)  (45). 
Streptomycin  is  contraindicated  in  the 
treatment  of  pregnant  women  because  of 
the  risk  for  ototoxicity  to  the  fetus.  In 
geographic  areas  or  facilities  in  which 
drug-resistant  TB  is  highly  prevalent, 
the  initial  treatment  regimen  used  while 
results  of  drug-susceptibility  tests  are 
pending  may  need  to  be  expanded.  This 
decision  should  be  based  on  analysis  of 
surveillance  data. 

When  results  from  drug-susceptibility 
tests  become  available,  the  regimen 
should  be  adjusted  appropriately  [94- 
97).  If  drug  resistance  is  present, 
clinicians  unfamiliar  with  the 
management  of  patients  with  drug- 
resistant  TB  should  seek  expert 
consultation. 

For  any  regimen  to  be  effective, 
adherence,  to  the  regimen  must  be 
ensured.  The  most  effective  method  of 
ensuring  adherence  is  the  use  of  DOT 
after  the  patient  has  been  discharged 
from  the  hospital  (43,91).  This  practice 
should  be  coordinated  with  the  public 
health  department. 


Table  S2-2.— Regimen  Options  for  the  Treatment  of  Tuberculosis  (TB)  in  Children  and  Adults 


Option 


Indication 


Pidmonary  and 
extrapulmonary  TB 
in  adults  and  cNI- 
dren. 


Pulmonary  and 
extrapulmonary  TB 
in  adults  and  chil- 
dren. 


Total  du- 
ration o( 
therapy 


6mos 


Initial  treatntent  phase 


Drugs* 


6mos 


Pulmonary  and 
extrapulmonary  TB 
in  aduNs  and  cM- 
drerv 


6nios 


INH  

RIF 
P2A 
EMB  or  SM 


INH  

RIF 

PZA 

EMBorSM 


Interval  and 
duration 


Daily  for  8 
wi(s. 


INH  

RIF 

PZA 

EMBorSM 


Daily  for  2 
<Mq,  then 
two  times 
wMytfor 
6wks. 


Continuation  treatment  phase 


Drugs' 


INH 
RIF 


Interval  and  duration 


Daily  or  two  or  three  times 
widyMorlGvifksi. 


INH 
RIF 


Comments 


Two  times 
wksi. 


wWy»   lor   16 


3  times  wklyf  lor  6  most 


>  EMB  or  SM  should 
be  continued  until 
SusceptitMlity  to  INH 
and  RIF  is  dem- 
onstrated. 

>  In  areas  where  pri- 
mary INH  resistance 
is  <4%.  EMB  or  SM 
may  not  be  nec- 
essary for  patients 
with  no  individual 
risk  factors  for  drug 
resistance. 

'  Regimen  should  be 
directly  ot>served. 
After  the  initial 
phase.  EMB  or  SM 
should  be  continued 
until  susceplt)Mty  to 
INH  and  RIF  Is 
demonstrated,  un- 
less daig  resistance 
is  unlikely. 
Regimen  shouM  be 
directly  observed. 
Continue  afl  four 
drugs  for  6  rnos.1 
This  regimen  has 
been  shown  to  be 
effective  for  INH-re- 
sistant TB. 
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Table  S2-2.— Regimen  Options  for  -he  Treatment  of  Tuberculosis  ( I  B)  in  Children  and  Adults— Continued 

Indication 

Total  du- 
ration of 

Initial  treatment  phase 

Oontinualion  treatment  phase 

Opiiori 

Interval  and 
duration 

Comments 

therapy 

Dnjgs* 

Drugs* 

Interval  and  duration 

4  

Smear- arxl  culture- 

4  mos 

NH 

Foflow  op- 
tion 1.2. 

INH 

Daily  or  two  or  three  times 
wkly+fof  Swks. 

•  Continue  all  four 
drugs  for  4  mos. 

negative  pulmonary 

^IF 

RIF 

TBinadutts. 

>2A 

or3(or8 

PZA 

•  If  drug  resistance  is 

■MB  or  SM 

wks. 

EMBor 
SM 

unlikely  (primary 
INH  resistance  <A% 

and  patient  has  no 
indivkjual  risk  fac- 
tors for  dnjg  resist- 
ance), EMB  or  SM 

- 

may  not  be  nec- 
essary and  PZA 
maybediscorv 
tinued  after  2  mos. 

A........ 

Pulmonary  and 

9  mos 

h4H 

Daily  for  8 

INH 

Daily  or  two  times  wMyt 

•  EMB  or  SM  shouM 

extrapulmonary  TB 

W 

wks. 

RIF 

for  24  wks  >. 

be  continued  until 

in  adults  and  chil- 

LMBor 

susceptibflity  to  INH 

dren  wtien  PZA  Is 

Mr 

and  RIF  is  dem- 

contraindteated. 

y 

onstrated. 
•  In  areas  where  pri- 

^ 

' 

mary  INH  resistance 
is  <4%.  EMB  or  SM 
may  not  be  nec- 
essary for  patients 
with  no  indlvxlual 
risk  factors  for  drug 
resistance. 

•EMB-ethambutol;  INH-teortazW;  PZA«pyra2iiainide;  RIF-rifampjn;  SM^streptomycin. 

■ 

♦AH  regimens  administered  intermittenUy  stxxjii  be  direcdv  observed. 

•  Forint 

ants  and  children  with  mi 

Bary  TB,  bon« 

i  and  joint  TB, 

or  TB  meningit 

s.  treatment  should  last  at  least  12  month 

IS.  For  adults  with  these 
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forms  ofextrapulmonary  TB.  response  to  therapy  shoukJ  be  monitored  ctosely.  If  response  is  slow  or  suboptimal.  treatment  may  be  prolonged  on 

iSome  evktence  suggests  that  SM  rriay  be  discontinued  after  4  months  if  the  isolate  is  susceptible  to  aH  drugs. 
-AvokJ  treating  pregnant  wooien  with  SM  because  of  the  risk  of  ototoxteity  to  the  fetus. 

Note:  For  all  patients,  if  druo-suscepdbility  results  show  resistance  to  any  of  the  first-line  drugs,  or  if  the  patient  remains  svmrtomatk:  or 
smear- or  culture-positive  after  3  months,  consultjaTBmedfcal  expert  »  v™- 

Table  S2-3.— Dosage  RecommendatiIdns  for  the  Initial  Treatment  of  Tuberculosis  in  Children*  and  Adults 


Drug 


Isoniazid 

Rifampin 

Pyraztnamide 

Ettwmbutol  ... 
Streptomycin 


Daily  dose  (maximum  dose) 


Chiklren 


10-20  mg/kg  (300 

mg). 
10-20  mg/kg  (600 

rng)- 
15-30  mg/kg  (2 

gm). 

15-25  mg/kg  

20-40  mg/kg  (1 

gm). 


adults 


5  mg/)^  (300  mg) 
(600 
■ng/kg(2 


mg;<g 


10 

mg) 
15-30 

gm) 
15-25 
15 


mg/<g 


■ng/kg  

(1  gm)  .. 


•  Persons  <12  years  of  age. 

Supplement  3:  Engineering  Controls 
I.  Introduction 

This  supplement  provides 
information  regarding  the  use  of 
ventilation  (Section  II)  and  UVGI 
(Section  III)  for  preventing  the 
transmission  of  M.  tuberculosis  in 
health-care  facilities.  The  information 
provided  is  primarily  conceptual  and  is 


Dosage  schedule 


Two  doses  per  week  (maximum  dose) 


Chiklren 


20-40  mg/kg  (900 

mg). 
10-20  mg/kg  (600 

mg). 
50-70  mg/kg  (4 

gm). 

50  mg/kg  

20-40  mg/kg  (1.5 

gm). 


Adults 


15  mg/kg  (900 

mg). 
10  rng/kg  (600 

mg). 
50-70  mg/Vg  (4 

gm). 

50  mg/kg  

20-40  mg/kg  (1.5 

gm). 


Three  doses  per  week  (maximum 
dose) 


Chiklren 


20-^0  mg/kg  (900 

mg). 
10-20  mg/kg  (600 

mg). 
50-70  mg/kg  (3 

gm). 

25-40  mg/kg  

20-40  mg/kg  (1.5 

gm). 


Adults 


15  mg/kg)  (900 

mg) 
10  mg/kg  (600 

mg) 
50-70  mg/kg  (3 

gm) 
25-30  mg/kg 
20-40  mg/kg  (1.5 

gm) 


ntended  to  educate  staff  in  the  health- 
are  facility  concerning  engineering 
:ontrols  and  how  these  controls  can  be 
ised  as  part  of  the  TB  infection-control 
jrogram.  This  supplement  should  not 
)e  used  in  place  of  consultation  with 
jxperts,  who  can  assume  responsibility 
or  advising  on  ventilation  system 
lesign  and  selection,  installation,  and 
naintenance  of  equipment. 


The  recommendations  for  engineering 
controls  include  (a)  local  exhaust 
ventilation  (i.e.,  source  control),  (b) 
general  ventilation,  and  (c)  air  cleaning. 
General  ventilation  considerations 
include  (a)  dilution  and  removal  of 
contaminants,  (b)  airflow  patterns 
within  rooms,  (c)  airflow  direction  in 
facilities,  (d)  negative  pressure  in  rooms, 
and  (e)  TB  isolation  rooms.  Air  cleaning 


or  disinfection  can  be  accomplished  by 
filtration  of  air  (e.g.,  through  HEPA     » 
filters)  or  by  UVGI. 

II.  Ventilation 

.Ventilation  systems  for  health-care 
facilities  should  be  designed,  and 
modified  when  necessary,  by  ventilation 
engineers  in  collaboration  with 
infection-control  and  occupational 
health  staff.  Recommendations  for 
designing  and  operating  ventilation 
systems  have  been  published  by 
ASHRAE  [47).  AIA  (48),  and  the 
American  Conference  of  Governmental 
Industrial  Hygienists.  Inc.  (98). 

As  part  of  the  TB  infection-control 
plan,  health-care  facility  personnel 
should  determine  the  number  of  TB 
isolation  rooms,  treatment  rooms,  and 
local  exhaust  devices  (i.e..  for  cough- 
inducing  or  aerosol-generating 
procedures)  that  the  facility  needs.  The 
locations  of  these  rooms  and  devices 
will  depend  on  where  in  the  facility  the 
ventilation  conditions  recommended  in 
this  document  can^be  achieved. 
Grouping  isolation  rooms  together  in 
one  area  of  the  facility  may  facilitate  the 
care  of  TB  patients  and  the  installation 
and  maintenance  of  optimal  engineering 
controls  (particularly  ventilation). 

Periodic  evaluations  of  the  ventilation 
system  should  review  the  number  of  TB 
isolation  rooms,  treatment  rooms,  and 
local  exhaust  devices  needed  and  the 
regular  maintenance  and  monitoring  of 
the  local  and  general  exhaust  systems 
(including  HEPA  filtration  systems  if 
they  are  used). 

The  various  types  and  conditions  of 
ventilation  systems  in  health-care 
facilities  and  the  individual  needs  of 
these  facilities  preclude  the  ability  to 
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provide  specific  instructions  regarding 
the  implementation  of  these 
OBCommendations.  Engineering  control 
methods  must  be  tailored  to  each 
facility  on  the  basis  of  need  and  the 
feasibility  of  using  the  ventilation  and 
air-cleaning  concepts  discussed  in  tbis 
supplement. 

A.  Local  Exhaust  Ventilation 

Purpose:  To  capture  airborne 
contaminants  at  or  near  their  source 
(i.e..  the  source  control  method)  and 
remove  these  contaminants  without 
exposing  persons  in  the  area  to 
infectious  agents  (98). 

Source  control  techniques  can  prevent 
or  reduce  the  spread  of  infectious 
droplet  nuclei  into  the  general  air 
circulation  by  entrapping  infectious 
droplet  nuclei  as  they  are  being  emitted 
by  the  patient  (i.e.,  the  source).  These 
techniques  are  especially  important 
when  performing  procedures  likely  to 
generate  aerosols  containing  infectious 
particles  and  when  infectious  TB 
patients  are  coughing  or  sneezing. 

Local  exhaust  ventilation  is  a 
preferred  source  control  technique,  and 
it  is  often  the  most  efficient  way  to 
contain  airborne  contaminants  because 
it  captures  these  contaminants  near 
their  source  before  they  can  disperse. 
Therefore,  the  technique  should  be 
used,  if  feasible,  wherever  aerosol- 
generating  procedures  are  performed. 
Two  basic  types  of  local  exhaust  devices 
use  hoodsr  (a)  The  enclosing  type,  in 
which  the  hood  either  partially  or  fully 
encloses  the  infectious  source;  and  (b) 
the  exterior  type,  in  which  the 
infectious  source  is  near  but  outside  the 
hood.  Fully  enclosed  hoods,  booths,  or 
tents  are  always  preferable  to  exter.or 


types  because  of  their  superior  ability  to 
prevent  contaminants  from  escaping 
into  the  HCWs  breathing  zone. 
Descriptions  of  both  enclosing  and 
exterior  devices  have  been  published 
previously  (98). 

1.  Enclosing  Devices 

The  enclosing  type  of  local  exhaust 
ventilation  device  includes  laboratory 
hoods  used  for  processing  specimens 
that  could  contain  viable  infectious 
organisms,  booths  used  for  sputum 
induction  or  administration  of 
aerosolized  medications  (e.g.. 
aerosolized  pentamidine)  (Figure  S3-1). 
and  tents  or  hoods  made  of  vinyl  or 
other  materials  used  to  enclose  and 
isolate  a  patient.  These  devices  ^e 
available  in  various  configurations.  The 
most  simple  of  these  latter  devices  is  a 
tent  that  is  placed  over  the  patient;  the 
tent  has  an  exhaust  connection  to  the 
room  discharge  exhaust  system.  The 
most  complex  device  is  an  enclosure 
that  has  a  sophisticated  self-contained 
airflow  and  recirculation  system. 

Both  tents  and  booths  should  have 
sufficient  airflow  to  remove  at  least  99% 
of  airborne  particles  during  the  internal 
between  the  departure  of  one  patient 
and  the  arrival  of  the  next  (99).  The  time 
required  for  removing  a  given 
percentage  of  airborne  particles  from  an 
enclosed  space  depends  on  several 
factors.  These  factors  include  the 
number  of  ACH.  which  is  determined  by 
the  number  of  cubic  feet  of  air  in  the  " 
room  or  booth  and  the  rate  at  which  air 
is  entering  the  room  or  booth  at  the 
intake  source;  the  location  of  the 
ventilation  inlet  and  outlet;  and  the 
physical  configuration  of  the  room  or 
booth  (Table  53-1). 
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!IS5!n^'^'  f"  •"«'<>jiiio  booth  desigiMd  to  swMp  air  past  a  patient  who  has 
^^SSil^t^aTK^^^^^^^        *"•  "^"^^"^  ^^'^'^  ""^'-^  ^"  •  hioh^ciancv 


Air  supply 


Air  exhaust 
to  room  or 
outside 


HEPA  filter 
Pre-filter 


*rfn?«H  h^^thl'cf'^f  ^  *'°"'  ^V'  ^"PP'y  *®  ^'^^  ^'''^^"St  (i.e.,  Short-circuiting  of  air)  is  pre- 
vented by  the  structure  on  w  iich  patients  sit  and  the  wall  on  which  patients  rest  their  bacS. 


r 


"*.  Exterior  Devices 

The  exterior  type  of  local  exhaust 
ventilation  device  is  usually  a  hood  very 
near,  but  not  enclosing,  the  infectious 
patient.  The  airflow  produced  by  these 
devices  should  be  sufficient  to  prevent 
cross-currents  of  air  near  the  patient's 
face  from  causing  escape  of  droplet 
nuclei.  Whenever  possible,  the  patient 
should  face  directly  into  the  hood 
opening  so  that  any  coughing  or 
sneezing  is  directed  into  the  hood, 
where  the  droplet  nuclei  are  captured. 
The  device  should  maintain  an  air 
velocity  of  >  200  feet  per  minute  at  the 
patient's  breathing  zone  to  ensiu-e 
capture  of  droplet  nuclei. 

3.  Discharge  Exhaust  From  Booths. 
Tents,  and  Hoods 

Air  from  booths,  tents,  and  hoods  may 
be  discharged  into  the  room  in  which 
the  device  is  located  or  it  may  be 
exhausted  to  the  outside.  If  the  air  is 
discharged  into  the  room,  a  HEPA  filter 
should  be  incorporated  at  the  discharge 
duct  or  vent  of  the  device.  The  exhaust 
fan  should  be  located  on  the  discharge 
side  of  the  HEPA  filter  to  ensure  that  the 
air  pressure  in  the  filter  housing  and 
booth  is  negative  with  respect  to 
adjacent  areas.  Uncontaminated  air  from 
the  room  will  flow  into  the  booth 
through  all  openings,  thus  preventing 
infectious  droplet  nuclei  in  the  booth 
from  escaping  into  the  room.  Most 
commercially  available  booths,  tents, 
and  hoods  are  fitted  with  HEPA  filters, 
in  which  case  additional  HEPA 
filtration  is  not  needed. 

If  the  device  does  not  incorporate  a 
HEPA  filter,  the  air  from  the  device 
should  be  exhausted  to  the  outside  in 
accordance  with  recommendations  for 
isolation  room  exhaust  (Suppl.  3. 
Section  II.B.5).  (See  Supplement  3. 
Section  II.C.  for  information  regarding 
recirculation  of  exhaust  air.) 

Table  S3-1.— Air  Changes  Per 
Hour  (ACH)  and  Time  in  Minutes 
Required  for  Removal  Effi- 
ciencies OF  90%.  99%.  and  99.9% 
OF  Airborne  Contaminants* 


ACH 

Minutes  reauired  for  a  re- 
moval efficierx;y  of: 

90% 

99% 

99.9% 

1   

2  

3  

4  

5 

6  

7  

8  

9  

10  

138 
69 
46 
35 
28 
23 
20 
17 
15 
14 

276 
138 
92 
69 
55 
46 
39 
35 
31 
28 

414 

207 

138 

104 

83 

69 

59 

52 

46 

41 

Table  S3-1.— Air  Changes  Per 
Hour  (ACH)  and  Time  in  Minutes 
Required  for  Removal  Effi- 
ciencies OF  90%,  99%,  and  99.9% 
OF  Airborne  Cot^aminants*— 
Continued 


ACH 

Minutes  required  for  a  re- 
nxwal  efficiency  of: 

90% 

99% 

99.9% 

11  

13 
12 
11 
10 
9 
9 
8 
8 
7 
7 
6 
5 
4 
3 
3 
3 

25 

23 

21 

20 

18 

17 

16 

15 

15 

14 

11 

9 

8 

7 

6 

6 

38 

12 

13  

14  

35 
32 
30 

15 

28 

16 

17  

18  

26 
24 
23 

19  

22 

20  „... 

25  

21 
17 

30  

14 

35  

12 

40  

10 

45  

9 

50  

8 

•This  table  has  been  adapted  from  the  for- 
mula for  the  rate  of  purging  airborne  contami- 
nants (99).  Values  have  been  derived  from  the 
formula  t,  =  [In  C?  +  C)  +  (Q  +  V))  x  60.  with 
T|  =  0  and  Cj  +  Ci  -  (removal  efficiency  + 
100).  and  where: 

ti  =  initial  timepoint 

Ci  s  initial  concentration  of  contaminant 
Ci  =  final  concentration  of  contaminants 
Q  ■  air  flow  rate  (cubic  feet  per  hour) 
V  =  room  volume  (cubic  feet) 
Q  +  V  =  ACH 
The  times  given  assume  perfect  mixing  of 
the  air  within  Vne  space  (i.e.,  mixing  factor  = 
1).  However,  perfect  mixing  usually  does  not 
occur,  and  the  mixirig  factor  could  be  as  high 
as  10  if  air  distribution  is  very  poor  {9S).  The 
required  time  is  derived  by  multiplying  the  ap- 
propriate time  from  the  table  by  the  mixing 
factor  that  has  been  determined  for  the  booth 
or  room.  The  factor  arxJ  required  time  should 
be  included  in  the  operating  instructions  pro- 
vided by  the  manufacturer  of  the  booth  or  er>- 
closure.  and  ttiese  instructions  should  be  fol- 
lowed. 

B.  General  Ventilation 

General  ventilation  can  be  used  for 
several  purposes,  including  diluting  and 
removing  contaminated  air.  controlling 
airflow  patterns  within  rooms,  and 
controlling  the  direction  of  airflow 
throughout  a  facility.  Information  on 
these  topics  is  contained  in  the 
following  sections. 

1.  Dilution  and  Removal 

Purpose:  To  reduce  the  concentration 
of  contaminants  in  the  air. 

General  ventilation  maintains  air 
quality  by  two  processes:  dilution  and 
removal  of  airborne  contaminants. 
Uncontaminated  supply  (i.e.,  incoming) 
air  mixes  with  the  contaminated  room 
air  (i.e..  dilution),  which  is  subsequently 
removed  from  the  room  by  the  exhaust 
system  (i.e..  removal).  These  processes 


reduce  the  concentration  of  droplet 
nuclei  in  the  room  air. 

a.  Types  of  general  ventilation 
systems. 

Two  types  of  general  ventilation 
systems  can  be  used  for  dilution  and 
removal  of  contaminated  air:  the  single- 
pass  system  and  the  recirculating 
system.  In  a  single- pass  system,  the 
supply  air  is  either  outside  air  that  has 
been  appropriately  heated  and  cooled  or 
air  from  a  central  system  that  supplies 
a  number  of  areas.  After  air  passes 
through  the  room  (or  area),  100%  of  that 
air  is  exhausted  to  the  outside.  The 
single-pass  system  is  the  preferred 
choice  in  areas  where  infectious 
airborne  droplet  nuclei  are  known  to  be 
present  (e.g..  TB  isolation  rooms  or 
treatment  rooms)  because  it  prevents 
contaminated  air  from  being 
•recirculated  to  other  areas  of  the  facility. 

In  a  recirculating  system,  a  small 
portion  of  the  exhaust  air  is  discharged 
to  the  outside  and  is  replaced  with  fresh 
outside  air.  which  mixes  with  the 
portion  of  exhaust  air  that  was  not 
discharged  to  the  outside.  The  resulting 
mixture,  which  can  contain  a  large 
proportion  of  contaminated  air,  is  then 
recirculated  to  the  areas  serviced  by  the 
system.  This  air  mixture  could  be 
recirculated  into  the  general  ventilation, 
in  which  case  contaminants  may  be 
carried  from  contaminated  areas  to 
uncontaminated  areas.  Alternatively.       , 
the  air  mixture  could  also  be 
recirculated  within  a  specific  room  or 
area,  in  which  case  other  areas  of  the 
facility  will  not  be  affected  (Suppl.  3. 
Section  II.C.3). 

b.  Ventilation  rates. 
Recommended  general  ventilation 

rates  for  health-care  facilities  are  usually 
expressed  in  number  of  ACH.  This 
number  is  the  ratio  of  the  volume  of  air 
entering  the  room  per  hour  to  the  room 
volume  and  is  eqaal  to  the  exhaust 
airflow  (Q  (cubic  feet  per  minute)) 
divided  by  the  room  \'olume  (V  [cubic 
feet!)  Jiiuitiplied  by  60  (i.e.,  ACH  =  Q  ♦ 
Vx6n). 

The  feasibility  of  achieving  specific 
ventilation  rates  depends  on  the 
construction  and  operational 
requirements  of  the  ventilation  system 
(e.g.,  the  energy  requirements  to  move 
and  to  heat  or  cool  the  air).  The 
feasibility  of  achieving  specific 
ventilation  rates  may  also  be  different 
for  retrofitted  facilities  and  newly 
constructed  facilities.  The  expense  and 
effort  of  achieving  specific  higher 
ventilation  rates  for  new  construction 
may  be  reasonable,  whereas  retrofitting 
an  existing  facility  to  achieve  similar 
ventilation  rates  may  be  more  difficult. 
However,  achieving  higher  ventilatic>n 
rates  by  using  auxiliary  methods  (e.g.. 
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room-air  recirculation)  in  addition  to 
exhaust  ventilation  may  be  feasible  in 
existing  facilities  (Suppl.  3,  Section 
.II.C). 

2.  Airflow  Patterns  Within  Rooms  (Air 
Mixing) 

Purpose:  To  provide  optimum  airflow 
patterns  and  prevent  both  stagnation 
and  short-circuiting  of  air. 

General  ventilation  systems  should  be 
designed  to  provide  optimal  patterns  of 
airflow  within  rooms  and  prevent  air 
stagnation  or  short-circuiting  of  £ur  from 
the  supply  to  the  exhaust  (i.e.,  passage 
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of  air  directly  from  the  air  supply  to  the 
air  exhaust).  To  provide  optimal  airflow 
patterns,  the  air  supply  and  exhaust 
should  be  located  such  that  clean  air 
first  flows  to  parts  of  the  room  where 
HC\Vs  are  likely  to  work,  and  then  flows 
across  the  infectious  source  and  into  the 
exhaust.  In  this  way,  the  HCW  is  liot 
positioned  between  the  infectious 
soujce  and  the  exhaust  location. 
Although  this  configuration  may  not 
always  be  possible,  it  should  be  used 
whenever  feasible.  One  way  to  achieve 
this  airflow  pattern  is  to  supply  air  at 
the  side  of  the  room  opposite  the  patient 


and  exhaust  it  from  the  side  where  the 
patient  is  located.  Another  method, 
which  is  most  efiective  when  the  supply 
air  is  cooler  than  the  room  air,  is  to 
supply  air  near  the  ceiling  and  exhaust 
it  near  the  floor  (Figure  S3-2).  Airflow 
patterns  are  affected  by  large  air 
temperature  differentials,  the  precise 
location  of  the  supply  and  exhausts,  the 
location  of  furniture,  the  movement  of 
HCWs  and  patients,  and  the  physical 
configuration  of  the  space.  Smoke  tubes 
can  be  used  to  visualize  airflow  patterns 
in  a  manner  similar  to  that  described  for  ^ 
estimating  room  air  mixing. 


; 


RGURE  S3-2.  Room  airf  l<  >w  patterns  designed  to  provide  mixing  of  air  and  prevent 
passage  of  air  directly  fr<  \m  the  air  supply  to  the  exhaust* 


® 


Air 
supply 


Air        . 
exhaust 


B 


•Short-circuiting  of  air. 
^  Air  should  be  exhausted 
if  recirculated). 


Air  exhausf 

1> 


to  the  outside  (or  through  high-efficiency  particulate  air  (HEPA]  filters, 


Adequate  air  mixing,  which  requires 
that  an  adequate  number  of  ACH  be 
provided  to  a  room  (Suppl.  3,  Section 
II.B.l),  must  be  ensured  to  prevent  air 
stagnation  within  the  room.  However, 
the  air  will  not  Qsually  be  changed  the 
calculated  number  of  times  per  hour 
because  the  airflow  patterns  in  the  room 
may  not  permit  complete  mixing  of  the 
supply  and  room  air  in  all  parts  of  the 
room.  This  resuhs  in  an  "effective" 


airflow  rate  in  which  the  supplied 
airflow  may  be  less  than  required  for 
)roper  ventilation.  To  account  for  this 
variation,  a  mixing  factor  (which  ranges 
from  1  for  perfect  mixing  to  10  for  poor 
nixing)  is  applied  as  a  multiplier  to 
determine  the  actual  supply  airflow 
i.e.,  the  recommended  ACH  multiplied 
}y  the  mixing  factor  equals  the  actual 
equired  ACH)  [51,98).  The  room  air 
supply  and  exhaust  system  should  be 
designed  to  achieve  the  lowest  mixing 


factor  possible.  The  mixing  factor  is 
determined  most  accurately  by 
experimentally  testing  each  space 
configuration,  but  this  procedure  is 
complex  and  time-consuming.  A 
reasonably  good  qualitative  measure  of 
mixing  can  be  estimated  by  an 
experienced  ventilation  engineer  who 
releases  smoke  from  smoke  tubes  at  a 
number  of  locations  in  the  room  and 
observes  the  movement  of  the  smoke. 
Smoke  movement  in  all  areas  of  the 
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room  indicates  good  mixing.  Stagnation 
of  air  in  some  areas  of  the  room 
indicates  poor  mixing,  and  movement  of 
the  supply  and  exhaust  openings  or 
redirection  of  the  supply  air  is 
necessary. 

3.  Airflow  Direction  in  the  Facility 

Purpose:  To  contain  contaminated  air 
in  localized  areas  in  a  faciUty  and 
prevent  its  spread  to  uncontaminated 
areas. 

a.  Directional  airflow. 

The  general  ventilation  system  should 
be  designed  and  balanced  so  that  air 
flows  from  less  contaminated  (i.e.,  more 
clean)  to  more  contaminated  (less  clean) 
areas  [47.48).  For  example,  air  should 
flow  from  corridors  (cleaner  areas)  into 
TB  isolation  rooms  (less  clean  areas)  to 
prevent  spread  of  contaminants  to  other 
areas.  In  some  special  treatment  rooms 
in  which  operative  and  invasive 
procedures  are  performed,  the  direction 
of  airflow  is  from  the  room  to  the 
hallway  to  provide  cleaner  air  diuing 
these  procedures.  Cough-inducing  or 
aerosol-generating  procedures  (e.g., 
bronchoscopy  and  irrigation  of 
tuberculous  abscesses)  should  not  be 
performed  in  rooms  with  this  type  of 
airflow  on  patients  who  may  have 
infectious  TB. 

b.  Negative  pressure  for  achieving 
directional  airflow. 

The  direction  of  airflow  is  controlled 
by  creating  a  lower  (negative)  pressure 
in  the  area  into  which  the  flow  of  air  is 
desired.  For  air  to  flow  from  one  area  to 
another,  the  air  pressure  in  the  two 
areas  must  be  different.  Air  will  flow 
from  a  higher  pressure  area  to  a  lower 
pressure  area.  The  lower  pressure  area 
is  described  as  being  at  negative* 
pressure  relative  to  the  higher  pressure 
area.  Negative  pressure  is  attained  by 
exhausting  air  from  an  area  at  a  higher 
rate  than  air  is  being  supplied.  The  level 
of  negative  pressure  necessary  to 
achieve  the  desired  airflow  will  depend 
on  the  physical  configuration  of  the 
ventilation  system  and  area,  including 
the  airflow  path  and  flow  openings,  and 
should  be  determined  on  an  individual 
basis  by  an  experienced  ventilation  ' 
engineer. 

4.  Achieving  Negative  Pressure  in  a 
Room 

Purpose:  To  control  the  direction  of 
airflow  between  the  room  and  adjacent 
areas,  thereby  preventing  contaminated 
air  from  escaping  from  the  room  into 
other  areas  of  the  facihty. 

a.  Pressure  differential. 


•Negative  is  denned  relative  to  the  air  pressure 
in  the  area  from  which  air  is  to  flow. 


The  minimum  pressure  difference 
necessary  to  achieve  and  maintain 
negative  pressure  that  will  result  in 
airflow  into  the  room  is  very  small 
(0.001  inch  of  water).  Higher  pressures 
(>  0.001  inch  of  water)  are  satisfactory; 
however,  these  higher  pressures  may  be 
difficuh  to  achieve.  The  actual  level  of 
negative  pressure  achieved  will  depend 
on  the  difference  in  the  ventilation 
exhaust  and  supply  flows  and  the 
physical  configuration  of  the  room, 
including  the  airflow  path  and  flow 
openings.  If  the  room  is  well  sealed, 
negative  pressures  greater  than  the 
minimum  of  0.001  inch  of  water  may  be 
readily  achieved.  However,  if  rooms  are 
not  well  sealed,  as  may  be  the  case  in 
many  facilities  (especially  older 
facilities),  achieving  higher  negative 
pressures  may  require  exhaust/supply 
flow  differentials  beyond  the  capability 
of  the  ventilation  system. 

To  establish  negative  pressure  in  a 
room  that  has  a  normally  functioning 
ventilation  system,  the  room  supply  and 
exhaust  airflows  are  first  balanced  to 
achieve  an  exhaust  flow  of  either  10% 
or  50  cubic  feet  per  minute  (cfrn)  greater 
than  the  supply  (whichever  is  the 
greater).  In  most  situations,  this 
specification  should  achieve  a  negative 
pressure  of  at  least  0.001  inch  of  water. 
If  the  minimum  0.001  inch  of  water  is 
not  achieved  and  cannot  be  achieved  by 
increasing  the  flow  differential  (within 
the  limits  of  the  ventilation  system),  the 
room  should  ba  inspected  for  leakage 
(e.g..  through  doors,  windows, 
plumbing,  and  equipment  wall 
penetrations),  and  corrective  action 
should  be  taken  to  seal  the  leaks. 

Negative  pressure  in  a  room  can  be 
altered  by  changing  the  ventilation 
system  operation  or  by  the  opening  and 
closing  of  the  room's  doors,  corridor 
doors,  or  windows.  When  an  operating 
configuration  has  been  established,  it  is 
essential  that  all  doors  and  windows 
remain  properly  closed  in  the  isolation 
room  and  other  areas  (e.g.,  doors  in 
corridors  that  affect  air  pressure)  except 
when  persons  need  to  enter  or  leave  the 
room  or  area. 

b.  Alternate  methods  for  achieving 
negative  pressure. 

Although  an  anteroom  is  not  a 
substitute  for  negative  pressure  in  a 
room,  it  may  be  used  to  reduce  escape 
of  droplet  nuclei  during  opening  and 
closing  of  the  isolation  room  door.  Some 
anterooms  have  their  owti  air  supply 
duct,  but  others  do  not.  The  TB  isolation 
room  should  have  negative  pressure 
relative  to  the  anteroom,  but  the  air 
pressure  in  the  anteroom  relative  to  the 
corridor  may  vary  depending  on  the 
building  design.  This  should  be 
determined,  in  accordance  with 


applicable  regulations,  by  a  qualified 
ventilation  engineer. 

If  the  existing  ventilation  system  is 
incapable  of  achieving  the  desired 
negative  pressure  because  the  room 
lacks  a  separate  ventilation  system  or 
the  room's  system  cannot  provide  the 
proper  airflow,  steps  should  be  taken  to 
provide  a  means  to  discharge  air  from 
the  room.  The  amount  of  air  to  be 
exhausted  will  be  the  same  as  discussed 
previously  (Suppl.  3,  Section  II.B.4.a). 

Fixed  room-air  recirculation  systems 
(i.e..  systems  that  recirculate  the  air  in 
an  entire  room)  may  be  designed  to 
achieve  negative  pressure  by 
discharging  air  outside  the  room  (Suppl. 
3.  Section  II.C.3). 

Some  portable  room-air  recirculation 
units  (Suppl.  3.  Section  II.C.3.b.)  are 
designed  to  discharge  air  to  the  outside 
to  achieve  negative  pressure.  Air 
cleaners  that  can  accomplish  this  must 
be  designed  specifically  for  this 
purpose. 

A  small  centrifugal  blower  (i.e.. 
exhaust  fan)  can  be  used  to  exhaust  air 
to  the  outside  through  a  window  or 
outside  wall.  This  approach  may  be         \ 
used  as  an  interim  measure  to  achieve 
negativfrpressure.  but  it  provides  no 
fresh  air  and  suboptimal  dilution. 

Another  approach  to  achieving  the 
required  pressure  difference  is  to 
pressurize  the  corridor.  Using  this 
method,  the  corridor's  general 
ventilation  system  is  balanced  to  create 
a  higher  air  pressure  in  the  corridor  than 
in  the  isolation  room;  the  type  of 
balancing  necessary-  depends  on  the 
configuration  of  the  ventilation  system. 
Ideally,  the  corridor  air  supply  rate 
should  be  increased  while  the  corridor 
exhaust  rate  is  not  increased.  If  this  is 
not  possible,  the  exhaust  rate  should  be 
decreased  by  resetting  appropriate 
exhaust  dampers.  Caution  should  be 
exercised,  however,  to  ensure  that  the 
exhaust  rate  is  not  reduced  below 
acceptable  levels.  This  approach 
requires  that  all  settings  used  to  achieve 
the  pressure  balance,  including  doors, 
be  maintained.  This  method  may  not  be 
desirable  if  the  corridor  being 
pressurized  has  rooms  in  which 
negative  pressme  is  not  desired.  In 
many  situations,  this  system  is  difficult 
to  achieve,  and  it  should  be  considered 
only  after  careful  review  by  ventilation 
personnel. 

c.  Monitoring  negative  pressure. 
The  negative  pressure  in  a  room  can 
be  monitored  by  visually  observing  the 
direction  of  airflow  (e.g..  using  smoke 
tubes)  or  by  measuring  the  differential 
pressure  between  the  room  and  its 
surrounding  area. 

Smoke  from  a  smoke  tube  can  be  used 
to  observe  airflow  between  areas  or 


airflow  patterns  within  an  area.  To 
check  the  negative  pressure  in  a  room 
by  using  a  smoke  tube,  hold  the  smoke 
tube  near  thr  bottom  of  the  door  and 
approximately  2  inches  in  front  of  the 
door,  or  at  the  face  of  a  grille  or  other 
opening  if  the  door  has  such  a  feature, 
and  generate  a  small  amount  of  smoke 
by  gently  squeezing  the  bulb  (Figure  S3- 
3).  The  smoke  tube  should  be  held 
parallel  to  the  door,  and  the  smoke 
should  be  issued  from  the  tube  slowly 
to  ensure  the  velocity  of  the  smoke  from 
the  tube  does  not  overpower  the  air 
velocity.  The  smoke  will  travel  in  the 
direction  of  airflow.  If  the  room  is  at 


]  egative  pressure,  the  smoke  will  travel 
\  nder  the  door  and  into  the  room  (e.g., 
1  'om  higher  to  lower  pressiire).  If  the 
I  oom  is  not  at  negative  pressure,  the 
atmoke  will  be  blown  outward  or  will 
«ay  stationary.  This  test  must  be 
I  erformed  while  the  door  is  closed.  If 
I  oom  air  cleaners  are  being  used  in  the 
1  [)om,  they  should  be  running.  The 
j  moke  is  irritating  if  inhaled,  and  care 
i  lould  be  taken  not  to  inhale  it  directly 
i  om  the  smoke  tube.  However,  the 
(  uantity  of  smoke  issued  from  the  tube 
i  >  minimal  and  is  not  detectable  at  short 
( i  stances  from  the  tube. 


HGURE  S3-3.  Smoke-tubii 
direction  of  airflow  into 


and 


Opening 
beneath  door 


*  Smoke  flowing  into  the  roonr 
and  smoke  flowing  out  of 
corridor.  The  anemometer,  if 
of  the  door. 


-  Pressure-measuring  devices  should 
sense  the  room  pressure  just  inside  the 
airflow  path  into  the  room  (e.g.,  at  the 
bottom  of  the  door).  Unusual  airflow 
patterns,  within  the  room  can  cause 
pressure  variations;  for  example,  the  air 
can  be  at  negative  pressure  at  the 
middle  of  a  door  and  at  positive 
pressure  at  the  bottom  of  the  same  door 


Differential  pressure-sensing  devices 
also  can  be  used  to  monitor  negative 
pressure;  they  can  provide  either 
periodic  (noncontinuous)  pressure 
measurements  or  continuous  pressure 
monitoring.  The  continuous  monitoring 
component  may  simply  be  a  visible  and/ 
or  audible  warning  signal  that  air 
pressure  is  low.  In  addition,  it  may  also 
provide  a  pressure  readout  signal, 
which  can  be  recorded  for  later 
verification  or  used  to  automatically 
adjust  the  facility's  ventilation  control 
system. 


testing  and  anemometer  placement  to  determine  the 
out  of  a  room* 


tlis 


Smoke 
Smoke  tube 


indicates  the  room  is  at  negative  pressure  relative  to  the  corridor, 
room  indicates  the  room  is  at  positive  pressure  relative  to  the 
used,  is  placed  with  the  sensor  in  the  airflow  path  at  the  bottom 


^igure  S3— 4).  If  the  pressure-sensing 
orts-of  the  device  cannot  be  located 
irectly  across  the  airflow  path,  it  will 
h  e  necessary  to  validate  that  the 
r  egative  pressure  at  the  sensing  point  is 
8  nd  remains  the  same  as  the  negative 
{ ressure  across  the  flow  path. 
Pressure-sensing  devices  should 
icorporate  an  audible  warning  with  a 


time  delay  to  indicate  that  a  door  is 
open.  When  the  door  to  the  room  is 
opened,  the  negative  pressiue  will 
decrease.  The  time-delayed  signal 
should  allow  sufficient  time  for  persons 
to  enter  or  leave  the  room  without 
activating  the  audible  warning. 
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Door 


Pressure 
indicator* 


Airflow  pressure  at  Position  1  may  differ  from  Position  2. 
Measure  pressure  at  Positions  to  correctly  Identify  negative  pressure. 
•Located  on  door  frame. 


A  potential  problem  with  lising 
pressure-sensing  devices  is  that  the 
pressure  differentials  used  to  achieve 
the  low  negative  pressure  necessitate 
the  use  of  very  sensitive  mech.-uiical 
devices,  electronic  devices,  or  pressure 
gauges  to  ensure  accurate 
measufements.  Use  of  devices  that 
cannot  mrasure  those  low  pressures 
(i.e.,  pressures  as  low  as  0.001  inch  of 
w.iter)  will  require  setting  higher 
negative  pressures  that  may  be  difficuh 
and,  in  some  instances,  impractical  to 
achieve  (Suppl.  3,  Section  II.B.4). 

Periodic  checks  are  required  to  ensure 
that  the  desired  negative  pressure  is 
present  and  that  the  continuous 
mcnitoring  devices,  if  used,  are 
operating  properly.  If  smoke  tubes  or 
other  visual  checks  are  used,  IB 
iso)otion  rooms  and  treatment  njoais 
shoii'd  be  checked  fraquently  for 
negative  pressure.  Rooms  undergoing 
changes  to  the  ventilation  sysfoni 
should  be  checked  daily.  TB  isolation 
Toomr^  .should  be  checked  daily  for 
negative  pressure  while  being  used  for 
TB  isolation.  If  these  rooms  are  not 
being  used  for  patients  who  have 
suspected  or  confirmed  TB  but 
potentially  could  be  used  for  such 
patients,  the  negative  pressure  in  the 
rooms  should  be  checked  monthly.  If 
pressure-sensing  devices  are  used, 
negative  pre.ssure  should  be  verified  at 
least  once  a  month  by  using  smoke 
tubes  or  taking  pre.ssure  measurements. 


C.  HEPA  Filtration    ' 

Purpose:  To  remove  conlaminant.s 
from  the  air. 

HEPA  filtration  can  Ije  used  as  a 
method  of  air  cleaning  that  supplements 
other  recommended  ventiJaiion 
mea.sures.  For  the  fiurposes  of  these 
guidelines.  HEi'A  fihrrs  are  defined  as' 
air-cleaning  devices  that  have  a 
demoiistrated  ami  documented 
mini.Tium  removal  effiuency  of  t,«j.Q7% 
of  particles  greater  than  or  equal  to  0.3 
fun  in  diainofcr.  HEPA  fihers  have  been 
shown  to  be  effective  in  reducing  the 
concentration  of  Aspergillus  spores 
{which  range  in  size  from  1 .5  fim  to  6 
^lm)  to  b».]ow  measurable  levels  (100- 
102).  The  ability  of  HEPA  filters  to 
remove  turjercle  bacijli  from  the  air  has 
not  be«;in  studied,  but  A/,  tuberculosis 
droplet  uur.Ii.i  probably  range  from  1  pjn 
to  5  (un  in  diameter  I  i.e.,  approximately 
the  same  size  as  Aspergillus  spon^s). 
Therefore,  HEPA  filters  can  be  expected 
!o  remove  infectious  droplet  nuclei  fio.m 
contaminated  air.  HEPA  fihers  can  be 
used  to  clean  air  before  it  is  exhausted 
to  the  outside,  recirculated  to  other 
areas  of  a  facility,  or  recirculated  within 
a  room.. If  the  device  is  not  completely 
passive  (e.g.,  it  utilizes  techniques  such 
as  electrostatics)  and  the  failure  of  the 
electrostatic  components  permits  loss  of 
fihration  efficiency  to  less  than  99.97%, 
the  device  should  not  be  used  in 
systems  that  recirculate  air  back  into  the 
general  facility  ventilation  sy.stem  from 


TU  isolation  rocmjs  and  treatment  roonis 
in  which  procedures  are  performed  o.-i 
patients  who  mav  have  infectious  TB 
(.Suppl.  3.  Se<  tion  I1.C.2). 

I  lEPA  filters  can  be  us»-.d  in  a  nsim})er 
of  w  a>  s  to  reduce  or  eliminate 
infectious  droplet  nuclei  from  n.t,.i)  .--.ii 
or  exhaust.  These  me'hods  int  hide 
placeineiit  of  HE.r'A  filters  {;.)  in  »:.yh.iast 
ducts  to  remove  droplet  nuclei  fnnn  air 
being  dischareed  to  the  outside,  either 
directly  or  thr.nugh  venti!.?tion 
equipment:  (h)  in  din  ts  disch;)rgi.ij; 
room  air  ijito  the  general  ventilation      . 
system;  and  (r)  in  fixed  or  portable 
room-air  clea.ners.  The  effectivenevs  uJ 
portable  UIVPA  room-air  rl-.^aning  unit.s 
has  not  been  e\  aluated  adequdtely,  ajid 
there  is  probdbly  con.^ide.'-able  \  ariatjon 
ill  their  effettix er.ess.  HFi\'\  filters  (an 
also  be  used  in  exhaust  durts  or  v«  r^iy 
that  discharge  air  from  b.-oths  Or 
.-mclosures  inro  the  surrounding  t:;i-iii 
(Suppl.  3,  Ser.tion  I1.A.3).  In  any 
application,  HEPA  fih;  rs  shoufd  It- 
installed  airefully  and  maintaine.i 
meticulous!}  Jo  ensure  «dequatf 
hmclion. 

Mmufattiircrs  of  rrx^m-air  rJeaning 
equipment  should  provide 
documentation  of  the  HEPA  filter 
efficiency  and  the  efficiency  of  the 
installed  device  in  lowering  rooni-uir 
c:ontaminant  levels. 
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1.  Use  of  HEPA  Filtration  When 
Exhausting  Air  to  the  Outside 

HEPA  filters  can  be  used  as  an  added 
safety  measure  to  clean  air  from 
isolation  rooms  {md  local  exhaust  . 
devices  (i.e.,  booths,  tents,  or  hoods 
used  for  cough-inducing  procedures) 
before  exhausting  it  directly  to  the 
outside,  but  such  use  is  unnecessary  if 
the  exhaust  air  cannot  re-enter  the 
ventilation  system  supply.  The  use  of 
HEPA  filters  should  be  considered 
virherever  exhaust  air  could  possibly 
reenter  the  system. 

In  many  instances,  exhaust  air  is  not 
discharged  directly  to  the  outside; 
rather,  the  air  is  directed  through  heat- 
recovery  devices  (e.g.,  heat  wheels). 
Heat  wheels  are  often  used  to  reduce  the 
costs  of  operating  ventilation  systems 
U03].  If  such  units  are  used  with  the 
system,  a  HEPA  filter  should  also  be 
used.  As  the  wheel  rotates,  energy  is 
transferred  into  or  removed  from  the 
supply  inlet  air  stream.  The  HEPA  filter 
should  be  placed  upstream  from  the 
heat  wheel  because  of  the  potential  for 
leakage  across  the  seals  separating  the 
inlet  and  exhaust  chambers  and  the 
theoretical  possibility  that  droplet 
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nui  lei  could  be  impacted  on  the  wheel 
by  he  exhaust  air  and  subsequently 
str  pped  off  into  the  supply  air. 

2.  lecirculation  of  HEPA-Filtered  Air  to 
Otier  Areas  of  a  Facility 

i  ir  from  TB  isolation  rooms  and 
trei  tment  rooms  used  to  treat  patients 
wfa  )  have  confirmed  or  suspected 
inf  sctious  TB  should  be  exhausted  to 
the  outside  in  accordance  with 
ap]  licable  Federal,  state,  and  local 
re§  ilations.  The  air  should  not  be 
rec  rculated  into  the  general  ventilation. 
In  $ome  instances,  recirculation  of  air 
intto  the  general  ventilation  system  from 
su<  h  rooms  is  unavoidable  (i.e.,  in 
exi  iting  facilities  in  which  the 
vei  tilation  system  or  facility 
coi  figuration  makes  venting  the  exhaust 
to  I  le  outside  impossible).  In  such 
ca!  es,  HEPA  filters  should  be  installed 
in  he  exhaust  duct  leading  front  the 
roc  m  to  the  general  ventilation  system 
Jo  1  emove  infectious  organisms  and 
pai  ticulates  the  size  of  droplet  nuclei 
bo  n  the  air  before  it  is  returned  to  the 
gel  eral  ventilation  system  (Section  II.F: 
Su  ipl.  3).  Air  from  TB  isolation  rooms 
ani  treatment  rooms  in  new  or 
rei  ovated  facilities  should  not  be 


recirculated  into  the  general  ventilation 
system. 

3.  Recirculation  of  HEPA-Filtered  Air 
Within  a  Room 

Individual  room-air  recirculation  can 
be  used  in  areas  where  there  is  no 
general  ventilation  system,  where  an 
existing  system  is  incapable  of 
providing  adequate  airflow,  or  where  an 
increase  in  ventilation  is  desired 
without  affecting  the  fresh  air  supply  or 
negative  pressure  system  already  in 
place.  Recirculation  of  HEPA-filtered  air 
within  a  room  can  be  achieved  in 
several  ways:  (a)  by  exhausting  air  from 
the  room  into  a  duct,  filtering  it  tiirough 
a  HEPA  filter  installed  in  the  duct,  and 
returning  it  to  the  room  (Figure  S3-5); 
(b)  by  filtering  air  through  HEPA 
recirculation  systems  mounted  on  the 
wall  or  ceiling  of  the  room  (Figure  S3- 
6);  or  (c)  by  filtering  air  through  portable 
HEPA  recirculation  systems.  In  this 
document,  the  first  two  of  these 
approaches  are  referred  to  as  fixed 
room-air  recirculation  systems,  because 
the  HEPA  filter  devices  are  fixed  in 
place  and  are  not  easily  movable. 

BILLING  CODE  416»-ia-P 


FIGURE  S3-5.  Rxed,  ducted  roomair  recirculation  system  usinn  »  hi«K  ««:-• 
particulate  air  (HEPA)  filter  inside  an  air  durt"  ^  ^      high-efficiency 


10%  Exhaust  to  outside  for  negative 
pressure  if  room  has  no  ventilation 


HEPA  filter 
and  blower 


•Such  a  system  can  be  used  to  increase  the  room  ventilation  rate. 


^URE  S3-6.  Fixed  ceiling-mounted  room-air  redrculation  svstem  usino  •  hi^H. 
•fficiency  particulate  air  (HEPA)  filter*  n»fi«iion  system  using  a  high- 


HEPA  unit 


Clean 
(filtered)  air 


Contaminated 
air 


Door  end 
of  the  room 


\w^of',r^®'"  *"""  ?®  "I®?  ^°  increase  the  room  ventilation  rate.  Position  the  HEPA  unit 
third  of  the  room's  length  from  the  patient's  end  of  the  room. 


une 
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a.  Fixed  room-air  recirculation 
systems.    . 

The  preferred  method  of  recirculating 
HEPA-filtered  air  within  a  room  is  a 
built-in  system,  in  which  air  is 
exhausted  £rom  the  room  into  a  duct, 
filtered  through  a  HEPA  filter,  and 
returned  to  the  room  (Figure  S3-5).  This 
technique  may  be  used  to  add  air 
changes  in  areas  where  there  is  a 
recommended  minimum  ACH  that  is 
difficult  to  meet  with  general  ventilation 
alone.  The  air  does  not  have  to  be 
conditioned,  other  than  by  the  filtration, 
and  this  permits  higher  airflow  rates 
than  the  general  ventilation  system  can 
usually  achieve.  An  alternative  is  the 
use  of  HEPA  filtration  units  that  are 
mounted  on  the  wall  or  ceiling  of  the 
room  (Figure  S3-7).  Fixed  recirculation 
systems  are  preferred  over  portable 
(free-standing)  units  because  they  can  be 
installed  and  maintained  with  a  greater 
degree  of  reliability. 

b.  Portable  room-air  recirculation 
units. 

Portable  HEPA  filtration  units  may  be 
considered  for  recirculating  air  within 
rooms  in  which  there  is  no  general 
ventilation  system,  where  the  system  is 
incapable  of  providing  adequate  airflow, 
or  where  increased  effectiveness  in 
room  airflow  is  desired.  Effectiveness 
depends  on  circulating  as  much  of  the 
air  in  the  room  as  possible  through  the 
HEPA  filter,  which  may  be  difficult  to 
achieve  and  evaluate.  The  effectiveness 
of  a  particular  unit  can  vary  depending 
on  the  room's  configuration,  the 
furniture  and  persons  in  the  room,  and 
placement  of  the  HEPA  filtration  unit 
and  the  supply  and  exhaust  grilles. 
Therefore,  the  effectiveness  of  the 
portable  unit  may  vary  considerably  in 
rooms  with  different  configurations  or 
in  the  same  room  if  moved  from  one 
location  to  another  in  the  room.  If 
portable  units  are  used,  caution  should 
be  exercised  to  ensure  they  can 
recirculate  all  or  nearly  all  of  the  room 
air  through  the  HEPA  filter.  Some 
commercially  available  units  may  not  be 
able  to  meet  this  requirement  because  of 
design  limitations  or  insufficient  airflow 
capacity.  In  addition,  units  should  be 
designed  and  operated  to  ensure  that 
persons  in  the  room  cannot  interfere 
with  or  otherwise  compromise  the 
functioning  of  the  unit.  Portable  HEPA 
filtration  units  have  not  been  evaluated 
adequately  to  determine  their  role  in  TB 
infection-control  programs. 

Portable  HEPA  filtration  units  should 
be  designed  to  achieve  the  equivalent  of 
>12  ACH.  They  should  also  be  designed 
to  ensure  adequate  air  mixing  in  all 
areas  of  the  hospital  rooms  in  which 
they  are  used,  and  they  should  not 


in  erfere  with  the  current  ventilation 
sy  Item. 

>ome  HEPA  filtration  units  employ 
IT  GI  for  disinfecting  air  after  HEPA 
fil  ration.  However,  whether  exposing 
th  !  HEPA-filtered  air  to  UV  irradiation 
fu;  ther  decreases  the  concentration  of 
CO  itaminants  is  not  known. 

:.  Evaluation  of  room-air  recirculation 
sy  tefns  and  units. 

)etailed  and  accurate  evaluations  of 
roi  im-air  recirculation  systems  and  units 
re(  uire  the  use  of  sophisticated  test 
eq  lipment  and  lengthy  test  procedures 
th  t  are  not  practical.  However,  an 
esi  imate  of  the  imit's  ability  to  circulate 
thi  I  air  in  the  room  can  be  made  by 
vi!  ualizing  airflow  patterns  as  was 
de  icribed  previously  for  estimating 
ro  im  air  mixing  (Suppl.  3.  Section 
II.  J.l).  If  the  air  movement  is  good  in  all 
ar  as  of  the  room,  the  unit  should  be 
ef  active. 

4.  nstailing,  Maintaining,  and 
Ml  mitoring  HEPA  Filters 

'foper  installation  and  testing  and 
m  ticulous  maintenance  are  critical  if  a 
Hi  PA  filtration  system  is  used  [104], 
es  )ecially  if  the  system  used 
re  irculates  air  to  other  parts  of  the 
fat  ility.  Improper  design,  installation,  or 
m  lintenance  could  allow  infectious 
pa  rticles  to  circumvent  filtration  and 
es  :ape  into  the  general  ventilation 
sy  item  (47).  HEPA  filters  should  be 
installed  to  prevent  leakage  between 
filler  segments  and  between  the  filter 
bed  and  its  frame.  A  regularly  scheduled 
mi  lintenance  program  is  required  to 
mi  mitor  the  HEPA  filter  for  possible 
lei  ikage  and  for  filter  loading.  A 
qi  antitative  leakage  and  filter 
p€  rformance  test  (e.g..  the  di octal 
pi  thalate  (DOP)  penetration  test  [7051) 
sh  ould  be  performed  at  the  initial 
in  jtallation  and  every  time  the  filter  is 
ch  anged  or  moved.  The  test  should  be 
re  jeated  every  6  months  for  filters  in 
ge  leral-use  areas  and  in  areas  with 
sy  items  that  exhaust  air  that  is  likely  to 
be  contaminated  with  M.  tubeTVulosis 
(e  g,  TB  isolation  rooms). 

\  manometer  or  other  pressure- 
se  ising  device  should  be  installed  in 
th  i  filter  system  to  provide  an  accurate 
an  d  objective  means  of  determining  the 
m  ed  for  filter  replacement.  Pressure 
di  Dp  characteristics  of  the  filter  are 
si  pplied  by  the  manufacturer  of  the 
fi  er.  Installation  of  the  filter  should 
al  ow  for  maintenance  that  will  not 
cc  ntaminate  the  delivery  system  or  the 
ar  ja  served.  For  general  infection- 
cc  ntrol  purposes,  special  care  should  be 
ta  ten  to  not  jar  or  drop  the  filter 
el  jment  during  or  after  removal. 

The  scheduled  maintenance  program 
si  ould  include  procedures  for 


installation,  removal,  and  disposal  of 
filter  elements.  HEPA  filter  maintenance 
should  be  performed  only  by  adequately 
trained  personnel.  Appropriate 
respiratory  protection  should  be  worn 
while  performing  maintenance  and 
testing  procedures.  In  addition,  filter 
housing  and  ducts  leading  to  the 
housing  should  be  labelled  clearly  with 
the  words  "Contaminated  Air"  (or  a 
similar  warning). 

When  a  HEPA  filter  is  used,  one  or 
more  lower  efficiency  disposable 
prefilters  installed  upstream  will  extend 
the  useful  life  of  the  HEPA  filter.  A 
disposable  filter  can  increase  the  life  of 
a  HEPA  filter  by  25%.  If  the  disposable 
filter  is  followed  by  a  90%  extended 
surface  filter,  the  life  of  the  HEPA  filter 
can  be  extended  almost  900%  [98]. 
These  prefilters  should  be  handled  and 
disposed  of  in  the  same  marmer  as  the 
HEPA  filter. 

D.  TB  Isolation  Rooms  and  Treatment 
Rooms 

Purpose:  To  separate  patients  who  are 
likely  to  have  infectious  TB  from  other 
persons,  to  provide  an  environment  that 
will  allow  reduction  of  the 
concentration  of  droplet  nuclei  through 
various  engineering  methods,  and  to 
prevent  the  escape  of  droplet  nuclei 
from  such  rooms  into  the  corridor  emd 
other  areas  of  the  facility  using 
directional  airflow. 

A  hierarchy  of  ventilation  methods 
used  to  achieve  a  reduction  in  the 
concentration  of  droplet  nuclei  and  to 
achieve  directional  airflow  using 
negative  pressure  has  been  developed 
(Table  S3-2).  The  methods  are  listed  in 
order  from  the  most  desirable  to  the 
least  desirable.  The  method  selected 
will  depend  on  the  configuration  of  the 
isolation  room  and  the  ventilation 
system  in  the  facility;  the  determination 
should  be  made  in  consultation  with  a 
ventilation  engineer. 

Table  S3-2.— Hierarchy  of  Ven- 
tilation Methods  for  Tuber- 
culosis (TB)  Isolation  Rooms 
AND  Treatment  Rooms 


Reducing  concentra- 
tion of  airt>ome  tuber- 
cle bacilli' 

Achieving  directional 

airflow  using  negative 

pressure  * 

1 .  Facility  heating, 
ventilation,  and  air- 

1 .  Facility  HVAC  sys- 
tem. 

conditioning 
(HVAC)  system. 
2.  Fixed  room-air 

2.  Bleed  air*  from 

high-efficiency  par- 
ticulate air  (HEPA) 

fixed  room-air 
HEPA  recircutation 

recircutation  system. 

system. 
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Table  S3-2.— Hierarchy  of  Ven- 
tilation Methods  for  Tuber- 
culosis (TB)  Isolation  Rooms 
AND  Treatment  Rooms— Contin- 
ued 


Reducing  coix;entra- 

tion  of  airborne  tut)ef- 

cle  bacilli' 


3.  Wall-  or  ceiling- 
mounted  room-air 
HEPA  recirculation 
system. 

4.  Portable  roonvalr 
HEPA  recirculation 
ur\il\ 


Achieving  directional 

airflow  using  negative 

pressure ' 


3.  Bleed  air  from  wall- 
er ceiling-mounted 
roonvair  HEPA  re- 
circulation system. 

4.  Bleed  air  from  port- 
able room-air 
HEPA  recirculation 
unit.' 

5.  Exhaust  air  from 
room  through  win- 
dow-mounted fan." 


•Ventilation  methods  are  used  to  reduce  the 
concentration  of  airtxjme  tubercle  t)acilli.  If  the 
facility  HVAC  system  cannot  achieve  the  rec- 
ommended ventilation  rate,  auxiliary  room-air 
recirculation  methods  may  be  used.  These 
methods  are  listed  in  order  from  the  most  de- 
sirable to  the  least  desirable.  Ultraviolet  gemii- 
cidal  irradiation  may  be  used  as  a  supplement 
to  any  of  the  ventilation  methods  for  air  clean- 
ing. 

♦  Directional  airflow  using  negative  pressure 
can  be  achieved  with  the  facility  HVAC  system 
and/or  the  auxiliary  air-recirculation-cleaning 
systems.  These  methods  are  listed  in  order 
from  ttie  most  desirable  to  the  least  desirable. 

*To  rerrxjve  the  amount  of  return  air  nec- 
essary to  achieve  negative  pressure. 

'The  effectiveness  of  portable  room-air 
HEPA  recirculation  units  can  vary  depending 
on  ttie  room's  configuration,  the  furniture  and 
persons  in  the  room,  the  placement  of  the 
unit,  the  supply  and  exhaust  grilles,  and  the 
achievatJie  ventilation  rates  and  air  mixing. 
Units  should  be  designed  and  operated  to  en- 
sure that  persons  in  the  room  cannot  interfere 
with  or  otherwise  compromise  the  function  of 
the  unit.  Fixed  recirculating  systems  are  pre- 
ferred over  portable  units  in  TB  isolation 
rooms  of  facilities  in  w+iich  services  are  pro- 
vided regularly  to  TB  patients. 

"This  method  simply  achieves  negative 
pressure  and  should  be  used  only  as  a  tem- 
porary measure. 


1.  Preventing  the  Escape  of  Droplet 
Nuclei  From  the  Room 

Rooms  used  for  TB  isolation  should 
be  single-patient  rooms  with  negative 
pressure  relative  to  the  corridor  or  other 
areas  connected  to  the  room.  Doors 
between  the  isolation  room  and  other 
areas  should  remain  closed  except  for 
entry  into  or  exit  from  the  room.  The 
room's  openings  (e.g.,  windows  and 
electrical  and  plumbing  entries)  should 
be  sealed  as  much  as  possible.  However, 
a  small  gap  of  Vs  to  Vz  inch  should  be 
at  the  bottom  of  the  door  to  provide  a 
controlled  airflow  path.  Proper  use  of 
negative  pressure  will  prevent 
contaminated  air  from  escaping  the 
room. 

2.  Reducing  the  Concentration  of 
Droplet  Nuclei  in  the  Room 

ASHRAE  [47],  AIA  [48],  and  the 
Health  Resources  and  Services 
Administration  [49]  recommend  a 
minimum  of  6  ACH  for  TB  isolation 
rooms  and  treatment  rooms.  This 
ventilation  rate  is  based  on  comfort-  and 
odor-control  considerations.  The 
effectiveness  of  this  level  of  airflow  in 
reducing  the  concentration  of  droplet 
nuclei  in  the  room,  thus  reducing  the 
transmission  of  airborne  pathogens,  has 
not  been  evaluated  directly  or 
adequately. 

Ventilation  rates  >6  ACH  are  likely  to 
produce  an  incrementally  greater 
reduction  in  the  concentration  of 
bacteria  in  a  room  than  are  lower  rates 
[50-52].  However,  accurate  quantitation 
of  decreases  in  risk  that  would  result 
from  specific  increases  in  general 
ventilation  levels  has  not  been 
performed  and  may  not  be  possible. 

To  reduce  the  concentration  of 
droplet  nuclei,  TB  isolation  rooms  and 
treatment  rooms  in  existing  health-care 
facilities  should  have  an  airflow  of  >6 


ACH.  Where  feasible,  this  airflow  rate 
should  be  increased  to  >12  ACH  by 
adjusting  or  modifying  the  ventilation 
system  or  by  using  auxiliary  means  (e.g.. 
recirculation  of  air  through  fixed  HEPA 
filtration  units  or  portable  air  cleaners) 
(Suppl.  3.  Section  II.C)  [53].  New 
construction  or  renovation  of  existing 
health-care  facilities  should  be  designed 
so  that  TB  isolation  rooms  achieve  an 
airflow  of  >12  ACH. 

3.  Exhaust  From  TB  Isolation  Rooms 
and  Treatment  Rooms 

Air  from  TB  isolation  rooms  and 
treatment  rooms  in  which  patients  with 
infectious  TB  may  be  examined  should 
be  exhausted  directly  to  the  outside  of 
the  building  and  away  from  air-intake 
vents,  persons,  and  animals  in 
accordance  with  federal,  state,  and  local 
regulations  concerning  environmental 
discharges.  (See  Suppl.  3.  Section  II.C. 
for  information  regarding  recirculation 
of  exhaust  air.)  Exhaust  ducts  should 
not  be  located  near  areas  that  may  be 
populated  (e.g..  near  sidewalks  or 
windows  that  could  be  opened). 
Ventilation  system  exhaust  discharges 
and  inlets  should  be  designed  to  prevent 
reentry  of  exhausted  air.  Wind  blowing 
over  a  building  creates  a  highly 
turbulent  recirculation  zone,  which  can 
cause  exhausted  air  to  reenter  the 
building  (Figure  S3-7).  Exhaust  flow 
should  be  discharged  above  this  zone 
(Suppl.  3.  Section  II.Cl).  Design 
guidelines  for  proper  placement  of 
exhaust  ducts  can  be  found  in  the  1989 
ASHRAE  Fundamentals  Handbook 
[106].  If  recirculation  of  air  from  such 
rooms  into  the  general  ventilation 
system  is  unavoidable,  the  air  should  be 
passed  through  a  HEPA  filter  before 
recirculation  (Suppl.  3.  Section  II.C.2). 
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FIGURE  S3-7.  Air  rectreulaticin  zone*  created  by  vvhnJ  blowing  over  a  buildlnfl 
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4.  Alternatives  to  TB isolation  Rooms 

Isolation  can  also  be  achieved  by  use 
of  negative-pressure  enclosures  (e.g. 
tents  or  booths]  (Suppl.  3,  Section 
II. A. 1).  These  can  be  used  to  provide 
patient  isolation  in  areas  such  as 
emergency  rooms  and  medical  testing 
and  treatment  areas  and  to  supplement 
isolation  in  designated  isolation  rooms. 

///.  VXGl 

.  Purpose; To  kill  or  inactivate  airborne 
tubercle  bacilli. 

Research  has  demonstrated  that  UVGI 
is  effective  in  killing  or  inactivating 
tubercle  bacilji  under  experimental 
conditions  [G6,\07-'l'iG)  and  in  reducing 
transmission  of  other  infections  in 
hospitals  (HI),  military  housing  {1\2Y. 
and  classrooms  {113-115).  Because  of 
the  results  of  numerous  studies  {116- 
1 20]  and  the  experiences  of  TB 
clinicians  and  mycobacteriologists 
during  the  past  several  decades,  the  use 
of  UVGI  has  been  recommended  as  a 
supplement  to  other  TB  infection- 
control  measures  in  settings  where  the 
need  for  killing  or  inactivating  tubercle 
bacilli  is  important  {2,4,121-125). 

UV  radiation  is  defined  as  that 
portion  of  the  electromagnetic  spectrum 
described  by  wavelengths  from  100  to 
400"  nm.  For  convenience  of 
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'Height  of  air  recirculation  zonf  may  be  variable.  Air  should  be  exhausted  above  this  zone  to 
prevent  re-entrainmeni. 


cla!  sification.  the  UV  spectrum  has  been 

sep  u-ated  into  three  different 

wa'  elength  bands:  UV-A  (long 

wa'  elengths,  range:  320—400  nm),  UV- 

B  (i  lidrange  wavelengths,  range:  290- 

32C  nm),  and  UV-C  (short  wavelengths, 

ran  ;e:  100-290  nm)  {126).  Commercially 

ava  lable  UV  lamps  used  for  germicidal 

pui  Doses  are  low-pressure  mercury 

vap  3r  lamps  {127)  that  emit  radiant 

ene  gy  in  tlie  UV-C  range, 

pre  lominantly  at  a  wavelength  of  253.7 

nm{l28]. 

A.   applications 

I  VGI  can  be  used  as  a  method  of  air 
dis  nfe<:tion  to  supplement  other 
enf  ineering  controls.  Two  systems  of 
UV  jI  can  be  used  for  this  purpose:  duct 
irrj  diation  and  upper-room  air 
irre  diation. 

1. 1  luct  Irradiation  •  - 
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/  urpose:  To  inactivate  tubercle  bacilli 
out  exposing  persons  to  UVGI. 
duct  irradiation  systems.  UV  lamps 
placed  inside  ducts  that  remove  air 
rooms  to  disinfect  the  air  before  it 
jcirculated.  When  UVGI  duct 
£  ems  are  properly  designed, 
inslalled,  and  maintained,  high  levels  of 
radiation  may  be  produced  in  the 
work.  The  only  potential  for 


u  t 


human  exposure  to  this  radiation  occurs 
during  maintenance  operations. 
Duct  irradiation  may  be  used: 

•  In  a  TB  isolation  room  or  treatment 
room  to  recirculate  air  from  the  room, 
through  a  duct  containing  UV  lamps, 
and  back  into  the  room.  This 
recirculation  method  can  increase  the 
overall  room  airflow  but  does  not 
increase  the  supply  of  fresh  outside  air 
to  the  room. 

•  In  other  patients'  rooms  and  in 
waiting  rooms,  emergency  rooms,  and 
other  general-use  areas  of  a  facility 
where  patients  with  undiagnosed  TB 
could  potentially  contaminate  the  air,  to 
recirculate  air  back  into  the  general 
ventilation.  Duct-irradiation  systems  are 
dependent  on  airflow  patterns  within  a 
room  that  ensure  that  all  or  nearly  all  of 
the  room  air  circulates  through  the  duct. 

2.  Upper-Room  Air  Irradiation 

Purpose:  To  inactivate  tubercle  bacilli 
in  the  upper  part  of  the  room,  while 
minimizing  radiation  exposure  to 
persons  in  the  lower  part  of  the  room. 

In  upper-room  air  irradiation,  UVGI 
lamps  are  suspended  from  the  ceiling  or 
mounted  on  the  wall.  The  bottom  of  the 
lamp  is  shielded  to  direct  the  radiation 
upward  but  not  downward.  The  system 
depends  on  air  mixing  to  take  irradiated 


air  from  the  upper  to  the  lower  part  of 
the  room,  and  nonirradiated  air  from  the 
lower  to  the  upper  part.  The  irradiated 
air  space  is  much  larger  than  that  in  a 
duct  system. 

UVGI  has  been  effective  in  killing 
bacteria  under  conditions  where  air 
mixing  was  accomplished  mainly  by 
convection.  For  example,  BCG  was 
atomized  in  a  room  that  did  not  have 
supplemental  ventilation  {120),  and  in 
another  study  a  surrogate  bacteria, 
Serratia  marcesens,  was  aerosolized  in 
a  room  with  a  ventilation  rate  of  6  ACH 
{129).  These  reports  estimated  the  effect 
of  UVGI  to  be  equivalent  to  10  and  39 
ACH,  respectively,  for  the  organisms 
tested,  which  are  less  resistant  to  UVGI 
than  M.  tuberculosis  {120).  The  addition 
of  fans  or  some  heating/air  conditioning 
arrangements  may  double  the 
effectiveness  of  UVGI  lamps  {130-132). 
Greater  rates  of  ventilation,  however, 
may  decrease  the  length  of  time  the  air 
is  irradiated,  thus  decreasing  the  killing 
of  bacteria  {117,129).  The  optimal 
relationship  between  ventilation  and 
UVGI  is  not  known.  Air  irradiation 
lamps  used  in  corridors  have  been 
effective  in  killing  atomized  S. 
marcesens  {133).  Use  of  UVGI  lamps  in 
an  outpatient  room  has  reduced 
culturable  airborne  bacteria  by  14%- 
19%.  However,  the  irradiation  did  not 
reduce  the  concentration  of  gram- 
positive,  rod-shaped  bacteria;  although 
fast-growing  mycobacteria  were 
cultured,  M.  tuberculosis  could  not  be 
recovered  from  the  room's  air  samples 
because  of  fungal  overgrowth  of  media 
plates  {134). 

Upper-room  air  U\'GI  irradiation  may 
be  used: 

•  In  isolation  or  treatment  rooms  as  a 
supplemental  method  of  air  cleaning. 

•  In  other  patients'  rooms  and  in 
waiting  rooms,  emergency  rooms, 
corridors,  and  other  central  areas  of  a 
facility  where  patients  with 
undiagnosed  TB  could  potentially 
contaminate  the  air.  Determinants  of 
UVGI  effectiveness  include  room 
configuration,  UV  lamp  placement,  and 
the  adequacy  of  airflow  patterns  in 
bringing  contaminated  air  into  contact 
with  the  irradiated  upper-room  space. 
Air  mixing  may  be  facilitated  by 
supplying  cool  air  near  the  ceiling  in 
rooms  where  wanner  air  (or  a  heating 
device)  is  present  below.  The  ceiling 
should  be  high  enough  for  a  large 
volume  of  upper-room  air  to  be 
irradiated  without  HCWs  and  patients 
being  overexposed  to  UV  radiation. 

B.  Limitations 

Because  the  clinical  effectiveness  of 
UV  systems  varies,  and  because  of  the 
risk  for  transmission  of  Af.  tuberculosis 
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if  a  system  malfunctions  or  is 
maintained  improperly,  UVGI  is  not 
recommended  for  the  following  specific 
applications: 

1.  Duct  systems  using  UVGI  are  not 
recommended  as  a  substitute  for  HEPA 
filters  if  air  from  isolation  rooms  must 
be  recirculated  to  other  areas  of  a 
facility. 

2.  UVGI  alone  is  not  recommended  as 
a  substitute  for  HEPA  filtration  or  local 
exhaust  of  air  to  the  outside  from 
booths,  tents,  or  hoods  used  for  cough- 
inducing  procedures. 

3.  UVGI  is  not  a  substitute  for 
negative  pressure. 

The  use  of  UV  lamps  and  HEPA 
filtration  in  a  single  unit  would  not  be 
expected  to  have  any  infection-control 
benefits  not  provided  by  use  of  the 
HEPA  filter  alone. 

The  effectiveness  of  UVGI  in  killing 
airborne  tubercle  bacilli  depends  on  the 
intensity  of  UVGI,  the  duration  of 
contact  the  organism  has  with  the 
irradiation,  and  the  relative  humidity 
{66.108,111).  Humidity  can  have  an ' 
adverse  effect  on  UVGI  effectiveness  at 
levels  >70%  relative  humidity  for  S. 
marcescens{135).  The  interaction  of 
these  factors  has  not  been  fully  defined, 
however,  making  precise 
recommendations  for  individual  UVGI 
installations  difficult  to  develop. 

Old  lamps  or  dust-covered  UV  lamps 
are  less  effective;  therefore,  regular 
maintenance  of  UVGI  systems  is  crucial. 

Q  Safety  Issues 

Short-term  overexposure  to  UV 
radiation  can  cause  erythema  and 
keratoconjunctivitis  {136.137).  Broad- 
spectrum  UV  radiation  has  been 
associated  with  increased  risk  for 
squamous  and  basal  cell  carcinomas  of 
the  skin  (138).  UV-C  was  recently 
classified  by  the  International  Agency 
for  Research  on  Cancer  as  "probably 
carcinogenic  to  humans  (Group  2AJ" 
{138).  This  classification  is  based  on 
studies  suggesting  that  UV-C  radiation 
can  induce  skin  cancers  in  animals; 
DNA  damage,  chromosomal  aberrations 
and  sister  chromatid  exchange  and 
transformation  in  human  cells  in  vitro; 
and  DNA  damage  in  mammalian  skin 
cells  in  vivo.  In  the  animal  studies,  a 
contribution  of  UV-B  to  the  tumor 
effects  could  not  be  excluded,  but  the 
effects  were  greater  than  expected  for 
UV-B  alone  {138).  Although  some 
recent  studies  have  demonstrated  that 
UV  radiation  can  activate  HIV  gene 
promoters  (i.e.,  the  genes  in  HIV  that 
prompt  replication  of  the  virus)  in 
laboratory  samples  of  human  cells  {139- 
144),  the  implications  of  these  in  vitro 
findings  for  humans  are  unknown. 


In  1972,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  published  a  recommended 
exposure  limit  (REL)  for  occupational 
exposure  to  UV  radiation  {136).  The  REL 
is  intended  to  protect  workers  from  the    . 
acute  effects  of  UV  exposure  (e.g., 
erythema  and 

photokeratoconjunctivitis).  However, 
photosensitive  persons  and  those 
exposed  concomitantly  to  photoactive 
chemicals  may  not  be  protected  by  the 
recommended  standard.  If  proper 
procedures  are  not  followed,  HCWs 
performing  maintenance  on  such 
fixtures  are  at  risk  for  exposure  to  UV 
radiation.  Because  UV  fixtures  used  for 
upper- room  air  irradiation  are  present  in 
rooms,  rather  than  hidden  in  ducts, 
safety  may  be  much  more  dilEcult  to 
achieve  and  maintain.  Fixtures  must  be 
designed  and  installed  to  ensure  that 
UV  exposure  to  persons  in  the  room 
(including  HCWs  and  inpatients)  are 
below  current  safe  exposure  levels. 
Recent  health  hazard  evaluations 
conducted  by  CDC  have  noted  problems 
with  overexposure  of  HCWs  to  UVGI 
and  with  inadequate  maintenance, 
training,  labelHng,  and  use  of  personal 
protective  equipment  (I45-J47). 

The  current  number  of  persons  who 
are  properiy  trained  in  UVGI  system 
design  and  installation  is  limited.  CDC 
strongly  recommends  that  a  competent 
UVGI  system  designer  be  consulted  to 
address  safety  considerations  before 
such  a  system  is  procured  and  installed. 
Experts  who  might  be  consulted  include 
industrial  hygienists,  engineers,  and 
health  physicists.  Principles  for  the  safe 
installation  of  UV  lamp  fixtures  have 
been  developed  and  can  be  used  as 
guidelines  {148,149). 

If  UV  lamps  are  being  used  in  a 
facility,  the  general  TB  education  of 
HCWs  should  include: 

1.  The  basic  principles  of  LA'Gl 
systems  (i.e..  how  they  work  and  whdl 
their  limitations  are). 

2.  The  potential  hazardous  effects  of 
UVGI  if  overexposure  occurs. 

3.  The  potential  for  photoscnsitivitv 
associated  with  certain  medical 
conditions  or  use  of  some  medications. 

4.  The  importance  of  general 
maintenance  procedures  for  UVGI 
fixtures. 

Exposure  to  L^  intensities  above  the 
REL  should  be  avoided.  Lightweight 
clothing  made  of  tightly  woven  fabric 
and  UV-absorbing  sunscreens  with 
solar- protection  factors  (SPFs)  >15  may 
help  protect  photosensitive  persons. 
HCWs  should  be  advised  that  any  eve  or 
skin  irritation  that  develops  after  UV 
exposure  should  be  examined  by 
occupational  health  staff 


D.  Exposure  Criteria  for  UV  Radiation 

The  NIOSH  REL  for  UV  radiation  is 
wavelength  dependent  because  different 
wavelengths  of  UV  radiaiion  have 
different  adverse  effect5  on  the  skin  and 
eyes  [136).  Relative  spectral 
effectivreness  [Sk)  is  used  to  compare 
various  UV  sources  with  a  source 
producing  UV  radiation  at  270  nm,  the 
w.Hvelength  of  maximurn  ocular 
serisltivity  For  example,  the  Sk  at  254 
nm  is  0.5;  therefore,  twice  as  much 
etit^rgy  is  required  at  254  nm  to  produce 
an  identical 'biologic  e^ect  at  270  nm 
{136).  Thur.  at  254  nm,  the  NIOSH  REL 
iv-  0.C06  joules  per  square  centimeter  (J/ 
r'^.-j:  and  at  270  nm,  it  is  0.003  J/cm^. 

"For  germicidal  lamps  that  emit 
radiaHt  energy  predominantly  at  a 
wavelength  of  254  nm,  proper  use  of  the 
REL  requires  tliat  the  measured 
irradiance  level  (E)  in  microwatts  per 
square  centimeter  (^l.W/cm^)  be 
multiplied  by  ihe  relative  spectral 
effectiveness  at  254  nm  (0.5)  to  obtain 
the  effective  irradiance  (Eeff).  The 
maximum  permissible  exposure  time 
can  then  be  determined  for  selected 
values  of  Eeff  (Table  S3-3),  or  it  can  be 
calculated  (in  seconds)  by  dividing 
0.003  J/cmJ  (the  NIOSH  REL  at  270  rTm) 
by  Eef,  in  jiW/cm^  [136.150). 

To  protect  HCWs  who  are  exposed  to 
germicidal  UV  radiation  for  8  hours  per 
workday,  the  measured  irradiance  (E) 
should  be  <0.2  jiW/cm^.  This  is 
calculated  by  obtaining  Eeff  (0.1  jiW/ 
cm^)  (Table  S3-3)  and  then  dividing  this 
value  by  SX  (0.5). 

Table  S3-3.— Maximum  Permissible 
Exposure  Times*  for  Selected 
Values  of  Effective  Irradiance 


Permissit)le  exposure  time  per 
day 

Effective  ir- 
radiance 
(EcfflMnW/ 
cm2) 

8  hrs 

.    0.1 

4  hrs 

0.2 

2  hrs .-.„ 

0.4 

1  hr  

0.8 

30  min _ 

1.7 

15  mia . 

3.3 

10  min .".. 

5J3 

5  min 

10.0 

1  min .    , 

50.0 

30  sec _ 

100.0 

•PernwssJbte  exposure  times  are  designed 
to  prevent  acute  effects  of  irradiation  to  skin 
and  eyes  (f36).  These  recommended  limits 
are  wavelength  dependent  t)ecause  different 
wavetenglhs  of  ultraviolet  (UV)  radiation  have 
different  adverse  effects  on  these  organs 


*  Relative  apectral  eftodiveness  (SX)  is  used 
t(  compare  various  UV/  sources  with  a  source 
p  oduang  UV  radntion  at  270  nm,  the  wave- 
i«  igtti  oTiTJaximum  ocutar  sensitivity.  For  ex- 
anple,  the  relative  spectral  effectiveness  at 
2  >4  nm  is  0.5;  tfierefore,  twice  as  much  en- 
e  gy  is  required  at  254  rvn  to  produce  an  iden- 
ti  al  twoloqic  effect  at  270  nm.  At  254  nm,  ttie 
N  OSH  REL  is  0.006  joules  per  square  centi- 
n  Bter  (J/cm-);  and  at  270  nm,  it  is  0.003  J/ 
CI  n2.  For  germicidal  lamps  that  emit  radiant 
e  lergy  predominantly  at  a  wavelength  of  254 
n  n.  proper  use  of  tne  REL  requires  that  the 
rr  Basured  irTadiar>ce  level  (E)  in  microwatts 
p  ir  square  centimeter  (^iW/cm^)  be  multiplied 
b  the  teiative  spectral  effectiveness  at  254 
n  n  (0.5)  to  obtain  Eefr.  The  maxinujm  permis- 
si  }le  exposure  time  can  t>e  calculated  (in  sec- 
onds) by  dividing  0.003  J/cn>!  (the  NIOSH 
R  :L  at  270  nm)  by  E,f,  in  jiW/cm-  {136,150^. 
T  \  protect  »>=stttvcare  workers  who  are  ex- 
p  sed  to  g.?  .-...Idal  UV  radiation  for  8  hours 
p  r  work  'dj«,  the  measured  irradiance  (E) 
si  ouid  be  <0.2  (iW/cm-,  which  is  calculated  by 
ol  itaining  E^r  (0.1  ^W/cm^>,  tfien  dividing  this 
vi  lue  by  S/.  (0.5). 

E  Maintenance  and  Monitoring 
1  Labelling  and  Posting 

Warning  signs  should  be  posted  on 
L  V  lamps  and  wherever  hi^-intensity 
(i  e.,  UV  exposure  greater  than  the  REL) 
gi  rmicidal  UV  irradiation  is  present 
(( .g.,  upper-room  air  space  and  accesses 
t(  ducts  (if  duct  irradiation  is  used])  to 
a  ert  maintenance  sta£f  or  other  HCVVs  of 
tl  e  hazard.  Some  examples  are  shown 
b  ilow: 

C\UTION  . 

UPLTRA VIOLET  ENERGY:  TURN  OFF 

LAMPS  BEFORE  ENTERING  UPPER 

ROOM 
q^UTION 
L^TRA VIOLET  ENERGY:  PROTECT 

EYES  &  SKIN 

Maintenance 

Because  the  intensity  of  UV  lamps 
fttictuates  as  they  age,  a  schedule  for 
n  placing  the  lamps  should  be 
d  jveloped.  The  schedule  can  be 
d  !termined  fh)m  either  a  time/use  log  or 
system  based  on  cumulative  time,  "ftie 
tl  be  ^ould  be  checked  periodically  for 
d  ist  build-up,  which  lessens  the  output 

UVGl.  If  the  tube  is  dirty,  it  should 
b !  allowed  to  cool,  then  cleaned  with  a 
d  mip  cloth.  Tubes  should  be  replaced  if 
tl  ey  stop  glowing  or  if  they  flicker  to  an 
o  jjectionable  extent.  Maintenance 
p  ;rsonnel  must  turn  off  all  UV  tubes 
b  ifore  entering  the  upper  part  of  the 
n  om  or  before  accessing  ducts  for  any 
p  irpose.  Only  a  few  seconds  of  direct 
e  cposure  to  the  intense  UV  radiation  in 
tl  e  upper-room  air  space  or  in  ducts  can 
c  luse  bums.  Protective  equipment  (e.g., 
g  oves  and  goggles  (and/or  face  shields]) 
s  lould  be  worn  if  exposure  greater  than 
t  le  recommended  standard  is  ' 
ajiticipated. 

BanJLS  of  UVGI  tubes  can  be  installed 

ventilating  ducts.  Safety  devices 
should  be  used  on  access  doors  to 


eliminate  hazard  to  maintenance 
personnel.  For  duct  irradiation  systems, 
the  access  door  for  servicing  the  lamps 
should  have  an  inspection  window* 
through  which  the  lamps  are  checked 
periodically  for  dust  build-up  and 
malfunctioning.  The  access  door  should 
have  a  warning  sign  written  in 
languages  appropriate  for  maintenance 
personnel  to  alert  them  to  the  health 
hazard  of  looking  directly  at  bare  tubes. 
The  lock  for  this  door  should  have  an 
automatic  electric  switch  or  other 
device  that  turns  off  the  lamps  when  the 
door  is  opened. 

Two  types  of  fixtures  are  used  in 
upper-room  air  irradiation:  wali- 
mounted  fixtures  that  have  louvers  to 
block  dowmward  radiation  and  ceiling- 
mounted  fixtures  that  have  baffles  to 
block  radiation  below  the  horizontal 
plane  of  the  UV  tube.  The  actual  UV 
tube  in  either  type  of  fixture  must  not 
be  visible  from  any  normal  position  in 
the  room.  Light  switches  that  can  be 
locked  should  be  used,  if  possible,  to 
prevent  injury  to  personnel  who  might 
unintentionally  turn  the  lamps  on 
during  maintenance  procedures.  In  most 
applications,  properly  shielding  the  UV 
lamps  to  provide  protection  from  most, 
if  not  all,  of  the  direct  UV  radiation  is 
not  difficult.  However,  radiation 
reflected  from  glass,  polished  metal,  and 
high-gloss  ceramic  paints  cian  be 
harmful  to  persons  in  the  room, 
particularly  if  more  than  one  UV  lamp 
is  in  use.  Surfaces  in  irradiated  rooms 
that  can  reflect  UVGI  into  occupied 
areas  of  the  room  should  be  covered 
with  non-UV  reflecting  material. 

3.  Monitoring 

A  regularly  scheduled  evaluation  of 
the  UV  intensity  to  which  HCWs, 
patients,  and  others  are  exposed  should 
be  conducted. 

UV  measurements  should  be  made  in 
various  locations  within  a  room  using  a 
detector  designed  to  be  most  sensitive  at 
254  imi.  Equipment  used  to  measure 
germicidal  UV  radiation  should  be 
maintained  and  calibrated  on  a  regular 
schedule. 

A  new  UV  installation  must  be 
carefully  checked  for  hot  spots  (i.e., 
areas  of  the  room  where  the  REL  is 
exceeded)  by  an  industrial  hygienist  oi 
other  person  knowledgeable  in  making 
UV  measurements.  UV  radiation  levels 
should  not  exceed  those  in  the 
recommended  guidelines. 


*  Ordinary  glass  (not  quartz)  is  sufTicient  to  tilte- 
out  UV  radiation. 
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Supplemsnt  4:  Respiratory  Protection 

I.  Considerations  for  Selection  of 
Respirators 

Personal  respiratory  protection  should 
be  used  by  (a)  persons  entering  rooms 
where  patients  with  known  or  sus{}ected 
infectious  TB  are  being  isolated,  (b) 
persons  present  during  cough-inducing 
or  aerosol-generating  procedures 
performed  on  such  patients,  and  (c) 
persons  in  other  settings  where 
adininistrative  and  engineering  controls 
are  not  likely  to  protect  them  from 
inhaling  infectious  airborne  droplet 
nuclei.  These  other  settings  should  be 
identified  on  the  basis  of  the  facility's 
risk  assessment. 

Although  data  regarding  the 
effectiveness  of  respiratory  protection 
.   from  many  hazardous  airborne  materials 
have  been  collected,  the  precise  level  of 
effectiveness  in  protecting  HCWs  from 
M.  tuberculosis  transmission  in  health- 
care settings  has  not  been  determined. 
Information  concerning  the 
transmission  of  M.  tuberculosis  is 
incomplete.  Neither  the  smallest 
infectious  dose  of  Af.  tuberculosis  nor 
the  highest  level  of  exposure  to  M. 
tuberculosis  at  which  transmission  will 
not  occur  has  been  defined  conclusively 
[59.151,152).  Furthermore,  the  size 
distribution  of  droplet  nuclei  and  the 
number  of  particles  containing  viable  Af. 
tuberculosis  that  are  expelled  by 
infectious  TB  patients  have  not  been 
defined  adequately,  and  accurate 
methods  of  measuring  the  concentration 
of  infectious  droplet  nuclei  in  a  room 
have  not  been  developed. 

Nevertheless,  in  certain  settings  the 
administrative  and  engineering  controls 
may  not  adequately  protect  HCWs  from 
airborne  droplet  nuclei  (e.g.,  in  TB 
isolation  rooms,  treatment  rooms  in 
which  cough-inducing  or  aerosol- 
gLiierating  procedures  are  performed, 
and  ambulances  daring  the  transport  of 
infectious  TB  patients).  Respiratory 
protective  devices  used  in  these  settings 
should  have  characteristics  that  are 
suitable  frjr  the  org-inism  they  are 
protecting  against  and  the  settings  in 
which  they  are  used. 

A.  Performance  Criteria  for  Personal 
Respirators  for  Protection  Against 
Transmission  of  Af.  tuberculosis 

Respiratory  protective  devices  used  in 
health-care  settings  for  protection 
against  Af.  tuberculosis  should  meet  the 
following  standard  criteria.  These 
criteria  are  based  on  currently  available 
information,  including  (a)  data  on  the 
pffeciiveness  of  respiratory  protection 
against  noninfectious  hazardous 
materials  in  workplaces  other  than 
health-care  settings  and  on  an 


interpretation  of  how  these  data  can  be 
applied  to  respiratory  protection  against 
Af.  tuberculosis-,  (b)  data  on  the 
efficiency  of  respirator  filters  in  filtering 
biological  aerosols;  (c)  data  on  face-seal 
leakage;  and  (d)  data  on  the 
characteristics  of  respirators  that  were 
used  in  conjimction  with  administrative 
and  engineering  controls  in  outbreak 
settings  where  transmission  to  HCWs 
and  patients  was  terminated. 

1.  The  ability  to  filter  particles  1  um 
in  size  in  the  unloaded  state  with  a  filter 
efficiency  of  ^95%  (i.e..  filter  leakage  of 
<5%),  given  flow  rates  of  up  to  50  L  per 
minute. 

Available  data  suggest  that  infectious 
droplet  nuclei  range  in  size  from  1  jun 
to  5  \im;  therefore,  respirators  used  in 
health-care  settings  should  be  able  to 
efficiently  filter  the  smallest  particles  in 
this  range.  Fifty  hters  per  minute  is  a 
reasonable  estimate  of  the  highest 
airflow  rate  an  HCW  is  likely  to  achieve 
during  breathing,  even  while  performing 
strenuous  work  activities. 

2.  The  ability  to  be  qualitatively  or 
quantitatively  fit  tested  in  a  reliable  way 
to  obtain  a  face-seal  leakage  of  <10% 
(54,55). 

3.  The  ability  to  fit  the  different  facial 
sizes  and  characteristics  of  HCWs, 
which  can  usually  be  met  by  making  the 
respirators  available  in  at  least  three 
sizes. 

4.  The  abiUty  to  be  checked  for 
facppiece  fit,  in  accordance  with  OSILX 
standards  and  good  industrial  hygiene 
practice,  by  HCWs  each  time  they  put 
on  their  respirators  (5-^,55). 

In  some  settings,  HCWs  may  be  at  risk 
for  two  types  of  exposure:  (a)  inhalation 
of  Af.  tuberculosis  and  (b)  mucous 
membrane  exposure  to  fluids  that  may 
contain  bloodbome  pathogens.  In  th^  se 
settings,  protection  against  both  types  of 
exposure  should  be  used. 

When  operative  procedures  [nr  o'her 
procedvu^  requiring  a  sterile  field)  are 
performed  on  patients  who  may  have 
infe<.f)ous  TB.  respiratorj-  protection 
worn  by  the  HCW  should  serve  two 
functions:  (a)  it  should  protect  the 
surgical  field  from  the  respiratory 
secretions  of  the  HCW  and  (b)  it  should 
protect  the  HCW  fit)m  infectious  droplet 
nuclei  that  may  be  expelled  by  the 
patient  or  generated  by  the  procedure. 
Respirators  with  expiration  valves  and 
positive-pressure  respirators  do  not 
protect  the  sterile  field;  therefore,  a 
respirator  that  does  not  have  a  valve  and 
that  meets  the  criteria  in  Supplement  4, 
Section  I.A,  should  be  used. 

B.  Specific  Respirators 

The  OSHA  respiratory  protection 
standard  requires  that  all  respiratory 
protective  devices  used  in  the 


workplace  be  certified  by  NIOSH.* 
NIOSH-approved  HEPA  respirators  arc 
the  only  currently  available  air- 
purifying  respirators  that  meet  or  exceed 
the  standard  performance  criteria  stated 
above.  However,  the  NIOSH 
certification  procedures  are  currently 
being  revised  (155).  Under  the  proposed 
revision,  iilter  materials  would  be  tested 
at  a  flow  rate  of  85  L/min  for 
penetrr.tion  by  particles  with  a  median 
aerodynamic  diameter  of  0.3  jim  and,  if 
certified,  would  be  placed  in  one  of  the 
following  categories:  type  A,  which  has 
S99.97%  efficiency  (similar  to  current 
HEPA  filter  media);  type  B,  >99% 
efficiency;  or  type  C,  >95%  efficiency. 
According  to  this  proposed  scheme, 
type  C  filter  material  would  meet  or 
exceed  the  standard  performance 
criteria  specified  in  tfiis  document. 
The  facility's  risk  assessment  may 
identify  a  limited  number  of  selected 
settings  (e.g.,  bronchoscopy  performed 
on  patients  suspected  of  having  TB  or 
autopsy  performed  on  deceased  persons 
suspected  of  having  had  active  TB  at  thp 
time  of  death)  where  the  estimated  risk 
for  transm.ission  of  Af.  tuberculosis  may 
be  such  that  a  level  of  respiratory 
protection  exceeding  the  standard 
criteria  is  appropriate.  In  such 
circumstances,  a  level  of  respiratory 
protection  exceeding  the  standard 
criteria  and  compatible  with  patient- 
care  delivery  (e.g.,  negative-pressure 
respirators  that  are  more  protective; 
powered  air-purifying  particulate 
respirators  fPAPRs);  or  positive-prT«ri>ure 
airline,  half-mask  respirators)  should  l)e 
provided  by  employers  to  HCWs  who 
are  exposed  to  A/,  tuberculosis. 
Informatirin  on  these  and  other 
respirators  may  be  found  in  the  \10SH 
Guide  to  Industrial  Respiratory 
l^tertion  (55). 

C.  The  Effectiveness  of  Respiratory  < 

Protective  Devices 

The  following  information,  which  i.>> 
ba.scd  on  experience  with  respiratory 
protection  in  the  industrial  selling, 
summarizes  the  available  data  about  the 
effectiveness  of  respiratory  protection 
against  hazardous  airborne  materials. 
Data  regarding  protection  against 
transmission  of  A/,  tuberculosis  are.  not 
available. 

The  parameters  used  to  determine  the 
effectiveness  of  a  respiratory  protective 
device  are  face-seal  efficacy  and  filter 
efficacy. 

1.  Face- Seal  Leakage 

Face-seal  leakage  compromises  the 
ability  of  particulate  respirators  to 
protect  HCWs  ft-ora  airborne  materials 
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1154-156).  A  proper  seal  between  the 
respirator's  sealing  surface  and  the  face 
of  the  person  wearing  the  respirator  is 
essential  for  effective  and  rehable 
performance  of  any  negative-pressure 
respirator.  This  seal  is  less  critical,  but 
still  important,  for  positive-pressure 
respirators.  Face-seal  leakage  can  result 
from  various  factors,  including  incorrect 
facepiece  size  or  shape,  incorrect  or 
defective  facepiece  sealing-lip,  beard 
growth,  perspiration  or  facial  oils  that 
can  cause  facepiece  sUppage,  failure  to 
use  all  the  head  straps,  incorrect 
positioning  of  the  facepiece  on  the  face, 
incorrect  head  strap  tension  or  position, 
improper  respirator  maintenance,  and 
respirator  damage. 

Every  time  a  person  wearing  a 
negative-pressure  particulate  respirator 
inhales,  a  negative  pressure  (relative  to 
the  workplace  air)  is  created  inside  the 
facepiece.  Because  of  this  negative 
pressure,  air  containing  contaminants 
can  take  a  path  of  least  resistance  into 
the  respirator — through  leaks  at  the  face- 
seal  interface — thus  avoiding  the  higher- 
resistance  filter  material.  Currently 
available,  cup-shaped,  disposable 
particulate  respirators  have  from  0  to 
20%  face-seal  leakage  [55,154).  This 
face-seal  leakage  results  from  the 
variability  of  the  human  face  and  from 
limitations  in  the  respirator's  design, 
construction,  and  number  of  sizes 
available.  The  face-seal  leakage  is 
probably  higher  if  the  respirator  is  not 
fitted  properly  to  the  HCWs  face,  tested 
for  an  adequate  fit  by  a  qualified  person, 
and  then  checked  for  fit  by  the  HCW 
every  time  the  respirator  is  put  on.  Face- 
seal  leakage  may  be  reduced  to  less  than 
<10%  with  improvements  in  design,  a 
greater  variety  in  available  sizes,  and 
apnropriate  fit  testing  and  fit  checking. 
In  comparison  with  negative-pressure 
respirators,  positive-pressure  respirators 
produce  a  positive  pressure  inside  the 
facepiece  under  most  conditions  of  use. 
For  example,  in  a  PAPR,  a  blower 
forcibly  draws  ambient  air  through 
HEPA  filters,  then  delivers  the  filtered 
air  to  the  facepiece.  This  air  is  blown 
into  the  facepiece  at  flow  rates  that 
generally  exceed  the  e.xpected 
inhalation  flow  rates.  The  positive 
pressure  inside  the  facepiece  reduces 
face-seal  leakage  to  low  levels, 
particularly  diuing  the  relatively  low 
inhalation  rates  expected  in  health-care 
settings.  PAPRs  with  a  tight-fitting 
facepiece  have  <2%  face-seal  leakage 
under  routine  conditions  (55).  Powered- 
air  respirators  with  loose-fitting 
facepieces.  hoods,  or  hehnets  have  <4% 
face-seal  leakage  under  routine 
conditions  [55).  Thus,  a  PAPR  may  offer 
lower  levels  of  face-seal  leakage  than 
nonpowered.  half-mask  respirators.  Full 


facepiece.  nonpowered  respirators  have 
the  same  leakage  (i.e..  <2%)  as  PAPRs. 
Another  factor  contributing  to  face- 
seal  leakage  of  cup-shaped,  disposable 
reipirators  is  that  some  of  these 
re  ipirators  are  available  in  only  one 
sii  e.  A  single  size  may  produce  higher 
lei  kage  for  person^  who  have  smaller  or 
di  ficult-to-fit  faces  [157).  The 
fa(  epieces  used  for  some  reusable 
(ir  eluding  HEPA  and  replaceable  filter, 
ne  jative-pressure)  and  all  positive- 
pr  (ssure  particulate  air-purifying 
rei  pirators  are  available  in  as  many  as 
th  ee  different  sizes. 


2. 


"liter  Leakage 


Aerosol  leakage  through  respirator 
ni  ers  depends  on  at  least  five 
in(  ependent  variables:  (a)  the  filtration 
ch  iracteristics  for  each  type  of  filter,  (b) 
th(  size  distribution  of  the  droplets  in 
th(  aerosol,  (c)  the  linear  velocity 
thi  ough  the  filtering  material,  (d)  the 
fill  er  loading  (i.e.,  the  amount  of 
coi  itaminant  deposited  on  the  filter), 
an  I  (e)  any  electrostatic  charges  on  the 
fill  ST  and  on  the  droplets  in  the  aerosol 
[U8). 

'  Vhen  HEPA  filters  are  used  in 
pa  ticulate  air-purifying  respirators, 
fill  er  efficiency  is  so  high  (i.e.. 
eff  (ctively  100%)  that  filter  leakage  is 
no  a  consideration.  Therefore,  for  all 
HE  ?A-filter  respirators,  virtually  all 
in\  ^ard  leakage  of  droplet  nuclei  occurs 
at  I  he  respirator's  face  seal. 

3.  'it  Testing 

it  testing  is  part  of  the  respiratory 
pn  tection  program  required  by  OSHA 
for  all  respiratory  protective  devices 
us<  d  in  the  workplace.  A  fit  test 
del  ermines  whether  a  respiratory 
pr(  tective  device  adequately  fits  a 
paj  ^icular  HCW.  The  HCW  may  need  to 
be  it  tested  with  several  devices  to 
del  ermine  which  device  o^ers  the  best 
fit.  However,  fit  tests  can  detect  only  the 
lea  iage  that  occurs  at  the  time  of  the  fit 
tes  ing,  and  the  tests  cannot  distinguish 
fac  ;-seal  leakage  from  filter  leakage. 

I  letermination  of  facepiece  fit  can 
in\  jlve  quahtative  or  quantitative  tests 
[55  .  A  qualitative  test  relies  on  the 
sul  jective  response  of  the  HCW  being  fit 
tes  ed.  A  quantitative  test  uses  detectors 
to  I  neasure  inward  leakage. 

I  disposable,  negative-pressure 
pai  ticulate  respirators  can  be 
qu)  litatively  fit  tested  with  aerosolized 
sul  stances  that  can  be  tasted,  although 
the  results  of  this  testing  are  limited 
be<  ause  the  tests  depend  on  the 
sut  jective  response  of  the  HCW  being 
tested.  Quantitative  fit  testing  of 
dis  losable  negative-pressure  particulate 
res  )irators  can  best  be  performed  if  the 


manufacturer  provides  a  test  respirator 
with  a  probe  for  this  purpose. 

Replaceable  filter,  negative-pressure 
particulate  respirators  and  all  positive- 
pressure  particulate  respirators  can  be 
fit  tested  reliably,  both  qualitatively  and 
quantitatively,  when  fitted  with  HEPA 
filters. 

4.  Fit  Checking 

A  fit  check  is  a  maneuver  that  an 
HCW  performs  before  each  use  of  the 
respiratory  protective  device  to  check 
the  fit.  The  fit  check  can  be  performed 
according  to  the  manufacturer's 
facepiece  fitting  instructions  by  using 
the  applicable  negative-pressure  or 
positive-pressure  test. 

Some  currently  available  cup-shaped, 
disposable  negative-pressure  particulate 
respirators  cannot  be  fit  checked 
reliably  by  persons  wearing  the  devices 
because  occluding  the  entire  surface  of 
the  fiher  is  difficult.  Strategies  for 
overcoming  these  limitations  are  being 
developed  by  respirator  manufacturers. 

5.  Reuse  of  Respirators 

Conscientious  respirator  maintenance 
should  be  an  integral  part  of  an  overall 
respirator  program.  This  maintenance 
applies  both  to  respirators  with 
replaceable  filters  and  respirators  that 
are  classified  as  disposable  but  that  are 
reused.  Manufacturere'  instructions  for 
inspecting,  cleaning,  and  maintaining 
respirators  should  be  followed  to  ensure 
that  the  respirator  continues  to  fimction 
properiy  [55). 

When  respiratora  are  used  for 
protection  against  noninfectious 
aerosols  (e.g..  wood  dust),  which  may  be 
present  in  the  air  in  heavy 
concentrations,  the  filter  material  may 
become  occluded  with  airborne 
material.  This  occlusion  may  result  in 
an  uncomfortable  breathing  resistance. 
In  health-care  settings  where  respirators 
are  used  for  protection  against  biological 
aerosols,  the  concentration  of  infectious 
particles  in  the  air  is  probably  low;  thus, 
the  filter  material  in  a  respirator  is  very 
unlikely  to  become  occluded  with 
airborne  material.  In  addition,  there  is 
no  evidence  that  particles  impacting  on 
the  filter  material  in  a  respirator  are  re- 
aerosolized  easily.  For  these  reasons,  the 
filter  material  used  in  respirators  in  the 
health-care  setting  should  remain 
functional  for  weeks  to  months. 
Respirators  with  replaceable  filters  are 
reusable,  and  a  respirator  classified  as 
disposable  may  be  reused  by  the  same 
HCW  as  long  as  it  remains  functional. 

Before  each  use,  the  outside  of  the 
filter  material  should  be  inspected.  If 
the  filter  material  is  physically  damaged 
or  soiled,  the  filter  should  be  changed 
(in  the  case  of  respirators  with 
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replaceable  filters)  or  the  respirator 
discarded  (in  the  case  of  disposable 
respiratora).  Infection-control  personnel 
should  develop  standard  operating 
procedures  for  storing,  reusing,  and 
disposing  of  respirators  that  have  been 
designated  as  disposable  and  for 
disposing  of  replaceable  filter  elements. 

//.  Implementing  a  Personal  Respiratory 
Protection  Program 

If  personal  respiratory  protection  is 
used  in  a  health-care  setting.  OSHA 
requires  that  an  effective  personal 
respiratory  protection  program  be 
developed,  implemented,  administered, 
and  Deriodically  reevaluated  [54,55). 

All  HCWs  who  need  to  use  respirators 
for  protection  against  Infection  with  M 
tuberculosis  should  be  included  in  the 
respiratory  protection  program.  Visitors 
to  TB  patients  should  be  given 
respirators  to  wear  while  in  isolation 
rooms,  and  they  should  be  given  general 
instructions  on  how  to  use  their 
respiratora. 

The  number  of  HCWs  included  in  the 
respiratory  protection  program  in  each 
facility  will  vary  depending  on  (a)  the 
number  of  potentially  infectious  "TB 
patients,  (b)  the  niunber  of  rooms  or 
areas  to  which  patients  with  suspected 
or  confirmed  infectious  TB  are 
admitted,  and  (c)  the  number  of  HCWs 
needed  in  these  rooms  or  areas.  Where 
respiratory  protection  programs  are 
required,  they  should  include  enough 
HCWs  to  provide  adequate  care  for  a 
patient  with  known  or  suspected  TB 
should  such  a  patient  be  admitted  to  the 
facility.  However,  administrative 
measures  should  be  used  to  limit  the 
number  of  HCWs  who  need  to  enter 
these  rooms  or  areas,  thus  limiting  the 
number  of  HCWs  who  need  to  be 
included  in  the  respiratory  protection 
program. 

Information  regarding  the 
development  and  management  of  a 
respiratory  protection  program  is 
available  in  technical  training  courses 
that  cover  the  basics  of  personal 
respiratory  protection.  Such  couraes  are 
offered  by  various  organizations,  such  as 
NIOSH,  OSHA,  and  the  American 
Industrial  Hygiene  Association.  Similar 
courses  are  available  from  private 
contractors  and  universities. 

To  be  effective  and  reliable, 
respiratory  protection  programs  must 
contain  at  least  the  following  elements 
[55.154): 

1.  Assignment  of  responsibility. 
Supervisory  responsibility  for  the 
respiratory  protection  program  should 
be  assigned  to  designated  persons  who 
have  expertise  in  issues  relevant  to  the 
program,  including  infectious  diseases 
and  occupational  health. 


2.  Standard  operating  procedures. 
Written  standard  operating  procedures 
should  contain  information  concerning 
all  aspects  of  the  respiratory  protection 
program. 

3.  Medical  screening.  HCWs  should 
not  be  assigned  a  task  requiring  use  of 
respirators  unless  they  are  physically 
able  to  perform  the  task  while  wearing 
the  respirator.  HCWs  should  be 
screened  for  pertinent  medical 
conditions  at  the  time  they  are  hired, 
then  rescreened  periodically  [55).  The 
screening  could  occur  as  infrequently  as 
every  5  years.  The  screening  process 
should  begin  wdth  a  general  screening 
(e.g..  a  questioimaire)  for  pertinent 
medical  conditions,  and  the  results  of 
the  screening  should  then  be  used  to 
identify  HCWs  who  need  further 
evaluation.  Routine  physical 
examination  or  testing  with  chest 
radiographs  or  spirometry  is  not 
necessary  or  required. 

Few  medical  conditions  preclude  the 
use  of  most  negative-pressure 
particulate  respiratora.  HCWs  who  have 
mild  pulmonary  or  cardiac  conditions 
may  report  discomfort  with  breathing 
when  wearing  negative-pressure 
particulate  respiratora,  but  these 
respiratora  are  unlikely  to  have  adverse 
health  effects  on  the  HCWs.  Those 
HCWs  who  have  more  severe  cardiac  or 
pulmonary  conditions  may  have  more 
difficulty  than  HCWs  with  similar  but 
milder  conditions  if  performing  duties 
while  wearing  negative-pressure 
respirators.  Furthermore,  these  HCWs 
may  be  unable  to  use  some  PAPRs 
because  of  the  added  weight  of  these 
respiratora. 

4.  Training.  HCWs  who  wear 
respiratora  and  the  persons  who 
supervise  them  should  be  informed 
about  the  necessity  for  wearing 
respiratora  and  the  potential  risks 
associated  with  not  doing  so.  This 
training  should  also  include  at  a 
minimimi: 

•  The  nature,  extent,  and  specific 
hazards  of  M.  tuberculosis  transmission 
in  their  respective  health-care  facility. 

•  A  description  of  specific  risks  for 
TB  infection  among  persons  exposed  to 
M.  tuberculosis,  of  any  subsequent 
treatment  with  INH  or  other 
chemoprophylactic  agents,  and  of  the 
possibility  of  active  TB  disease. 

•  A  description  of  engineering 
controls  and  work  practices  and  the 
reasons  why  they  do  not  eliminate  the      . 
need  for  pereonal  respiratory  protection. 

•  An  explanation  for  selecting  a 
particular  type  of  respirator,  how  the 
respirator  is  properly  maintained  and 
stored,  and  the  operation,  capabilities, 
and  limitations  of  the  respirator 
provided. 


•  Instruction  in  how  the  HCW 
wearing  the  respirator  should  inspect, 
put  on.  fit  check,  and  correctly  wear  the 
provided  respirator  (i.e.,  achieve  and 
maintain  proper  face-seal  fit  on  the 
HCW's  face). 

•  An  opportunity  to  handle  the 
provided  respirator  and  learn  how  to 
put  it  on.  wear  it  properly,  and  check 
the  important  parts. 

•  Instruction  in  how  to  recognize  an 
inadequately  functioning  respirator. 

5.  Face-seal  fit  testing  and  fit 
checking.  HCWs  should  undergo  fit 
testing  to  identify  a  respirator  that 
adequately  fits  each  individual  HCW. 
The  HCW  should  receive  fitting 
instructions  that  include 
demonstrations  and  practice  in  how  the 
respirator  should  be  worn,  how  it 
should  be  adjusted,  and  bow  to 
determine  if  it  fits  properly.  The  HCW 
should  be  taught  to  check  the  facepiece 
fit  before  each  use. 

6.  Respirator  inspection,  cleaning, 
maintenance,  and  storage. 
Conscientious  respirator  maintenance 
should  be  an  integral  part  of  an  overall 
respirator  program.  This  maintenance 
applies  both  to  respiratora  with 
replaceable  filtera  and  respiratora  that 
are  classified  as  disposable  but  that  are 
reused.  Manufacturera'  instructions  for 
Inspecting,  cleaning,  and  maintaining 
respiratora  should  be  followed  to  ensure 
that  the  respirator  continues  to  function 
properly  [55). 

7.  Periodic  evaluation  of  the  personal 
respiratory  protection  program.  The 
program  should  be  evaluated 
completely  at  least  once  a  year,  and  both 
the  written  operating  procedures  and 
program  administration  should  be 
revised  as  necessary  based  on  the  results 
of  the  evaluation.  Elements  of  the 
program  that  should  be  evaluated 
include  work  practices  and  employee 
acceptance  of  respirator  use  (i.e.. 
subjective  comments  made  by 
employees  concerning  comfort  during 
use  and  interference  with  duties). 

Supplement  5:  Decontamination — 
Cloning.  Disinfecting,  and  Sterilizing  of 
Patient-Care  Equipment 

Equipment  used  on  patients  who  have 
TB  is  usually  not  involved  in  the 
transmis-sion  of  M.  tuberculosis. 
ahhough  transmission  by  contaminated 
bronchoscopes  has  been  demonstrated 
[159.160).  Guidelines  for  cleaning, 
disinfecting,  and  sterilizing  equipment 
have  been,  published  [161,162).  The 
rationale  for  cleaning,  disinfecting,  or 
sterilizing  patient-care  equipment  can 
be  understood  more  readily  if  medical 
devices,  equipment,  and  surgical 
materials  are  divided  into  three  general 
categories.  These  categories— critical. 
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semicritical,  and  noncritical  items — are 
defined  by  the  potential  risk  for 
infection  associated  with  their  use 
[163.164). 

Critical  items  are  instruments  that  are 
introduced  directly  into  the  bloodstream 
or  into  other  normally  sterile  areas  of 
the  body  (e.g.,  needies.surgicai 
instruments,  cardiac  catheters,  and 
implants).  These  items  should  be  sterile 
at  the  time  of  use. 

Semicritical  items  are  those  that  may 
come  in  contact  with  mucous 
membranes  but  do  not  ordinarily 
penetrate  body  surfaces  (e.g.. 
noninvasive  flexible  and  rigid  fiberoptic 
endoscopes  or  bronchoscopes, 
endotracheal  tubes,  and  anesthesia 
breathing  circuits).  Although 
sterilization  is  preferred  for  these 
instruments,  high-level  disinfection  that 
destroys  vegetative  microorganisms, 
most  fungal  spores,  tubercle  bacilli,  and 
small  nonlipid  viruses  may  be  used. 
Meticulous  physical  cleaning  of  such 
items  before  sterilization  or  high-level 
disinfection  is  essential. 

Noncritical  items  are  those  that  either 
do  not  ordinarily  touch  the  patient  or 
touch  only  the  patient's  intact  skin  (e.g., 
crutches,  bedboards,  blood  pressure 
cuffs,  and  various  other  medical 
accessories).  These  items  are  not 
associated  with  direct  transtnission  of 
M.  tuberculosis,  and  washing  them  with 
detergent  is  usually  sufficient. 

Health-care  facility  policies  should 
specify  whether  cleaning,  disinfecting, 
or  sterilizing  an  item  is  necessary  to 
decrease  the  risk  for  infection.  Decisions 
about  decontamination  processes 
should  be  based  on  the  intended  use  of 
the  item,  not  on  the  diagnosis  of  the 
patient  for  whom  the  item  was  used. 
Selection  of  chemical  disinfectants 
depends  on  the  intended  use,  the  level 
of  disinfection  required,  and  the 
structure  and  material  of  the  item  to  be 
disinfected. 

Although  microorganisms  are 
ordinarily  found  on  walls,  floors,  and 
other  environmental  surfaces,  these 
surfaces  are  rarely  associated  with 
transmission  of  infections  to  patients  or 
HCWs.  This  is  particularly  true  with 
organisms  such  as  M.  tuberculosis. 
which  generally  require  inhalation  by 
the  host  for  infection  to  occur. 
Therefore,  extraordinary  attempts  to 
disinfect  or  sterilize  environmental 
surfaces  are  not  indicated.  If  a  detergent 
germicide  is  used  for  routine  cleaning, 
a  hospital-grade,  EPA-approved 
germicide/disinfectant  that  is  not 
tuberculocidal  can  be  used.  The  same 
routine  daily  cleaning  procedures  used 
in  other  rooms  in  the  facility  should  be 
used  to  clean  TB  isolation  rooms,  and 
personnel  should  follow  isolation 


pr  ictices  while  cleaning  these  rooms. 
Fc  r  final  cleaning  of  the  isolation  room 
af  er  a  patient  has  been  discharged, 
pe  rsonal  protective  equipment  is  not 
ne  :essary  if  the  room  has  been 
ve  itilated  for  the  appropriate  amount  of 
tir  le  (Table  S3-1). 
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Glossary 

This  glossary  contains  many  of  the 
terms  used  in  the  guidelines,  as  well  as 
others  that  are  encountered  frequently 
by  persons  who  implement  TB 
infection-control  programs.  The 
definitions  given  are  not  dictionary 
definitions  but  are  those  most 
applicable  to  usage  relating  to  TB. 

Acid-fast  bacilfi  (AFB):  Bacteria  that 
retain  certain  dyes  after  being  washed  in 


an  acid  solution.  Most  acid-fast 
organisms  are  mycobacteria.  When  AFB 
are  seen  on  a  stained  smear  of  sputum 
or  other  clinical  specimen,  a  diagnosis 
of  TB  should  be  suspected:  however,  the 
diagnosis  of  TB  is  not  confirmed  until 
a  culture  is  grown  and  identified  as  M. 
tuberculosis. 

Adherence:  Refers  to  the  behavior  of 
patients  when  they  follow  all  aspects  of 
the  treatment  regimen  as  prescribed  bv 
the  medical  provider,  and  also  refers  to 
the  behavior  of  HCWs  and  emplovers 
when  they  follow  all  guidelines 
pertaining  to  infection  control. 

Aerosol:  The  droplet  nuclei  that  are 
expelled  by  an  infectious  person  (e.g.. 
by  coughing  or  sneezing);  these  droplet 
nuclei  can  remain  suspended  in  the  air 
and  can  transmit  M.  tuberculosis  to 
other  persons. 

AIA:  The  American  Institute  of 
Architects,  a  professional  body  that 
develops  standards  for  building 
ventilation. 

Air  changes:  The  ratio  of  the  vuiume 
of  air  flowing  through  a  space  in  a 
certain  period  of  time  (i.e.,  the  airflow  • 
rate)  to  the  volume  of  that  space  (i.e  . 
the  room  volume);  this  ratio  is  usually 
e.xpressed  as  the  number  of  air  changes 
per  hour  (ACH). 

Air  mixing:  The  degree  to  which  air 
supplied  to  a  room  mixes  with  the  air 
already  in  the  room,  usually  expressed 
as  a  mixing  factor.  This  factor  varies 
from  1  (for  perfect  mixing)  to  10  (for 
poor  mixing),  and  it  is  used  as  a 
muhipher  to  determine  the  actual 
airflow  required  (i.e.,  the  recommended 
ACH  muhiplied  by  the  mixing  factor 
equals  the  actual  ACH  required) 

Alveoli:  The  small  air  sacs  in  the 
lungs  that  lie  at  the  end  of  the  bronchial 
tree;  the  site  where  carbon  dioxide  in 
the  blood  is  replaced  by  oxygen  from 
the  lungs  and  where  TB  infection 
usually  begins. 

Anergy;  The  inability  of  a  person  to 
react  to  skin-test  antigens  (even  if  the 
person  is  infected  with  the  organisms 
tested)  because  of  immunosuppression. 

Anteroom:  A  small  room  leading  from 
a  corridor  into  an  isolation  room:  this 
room  can  act  as  an  airlock,  preventing 
the  escape  of  contaminants  from  the 
isolation  room  into  the  corridor 

Area:  A  structural  unit  (e.g..  a  hospital 
ward  or  laboratory)  or  functional  unit 
(e.g.,  an  internal  medicine  service)  in 
which  HCWs  provide  services  lo  and 
share  air  with  a  specific  patient 
population  or  work  with  clinical 
specimens  that  may  contain  viable  .\/ 
tuberculosis  organisms.  The  risk  for 
exposure  to  M  tuberculosis  in  a  given 
area  depends  on  the  prevalence  of  TB  in 
the  population  served  and  the 
characteristics  of  the  environment. 
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ASHRAE:  The  American  Society  of 
Heating.  Refrigerating  and  Air- 
conditioning  Engineers,  Inc.,  a 
professional  body  that  develops 
standards  for  building  ventilation. 

Asymptomatic:  Without  symptoms,  or 
producing  no  s)rmptoms. 

Bacillus  of  Calmette  and  Guerin  (BCG) 
vaccine:  A  TB  vaccine  used  in  many 
parts  of  the  world. 

BACTEC*:  One  of  the  most  often 
used  radiometric  methods  for  detecting 
the  early  growth  of  mycobacteria  in 
culture.  It  provides  rapid  growth  {in  7- 
14  days)  and  rapid  drug-susceptibility 
testing  (in  5-6  days).  When  BACTEC  » 
is  used  with  rapid  species  identification 
methods,  M.  tuberculosis  can  be 
identified  within  10-14  days  of 
specimen  collection. 

Booster  phenomenon:  A  phenomenon 
in  which  some  persons  (especially  older 
adults)  who  are  skin  tested  many  years 
after  infection  with  M.  tuberculosis  have 
a  negative  reaction  to  an  initial  skin  test, 
followed  by  a  positive  reaction  to  a 
subsequent  skin  test.  The  second  (i.e., 
positive)  reaction  is  caused  by  a  boosted 
immune  response.  Two-step  testing  is 
used  to  distinguish  new  infections  from 
boosted  reactions  (see  Two-step  testing). 

Bronchoscopy:  A  procedure  for 
examining  the  respiratory  tract  that 
requires  inserting  an  instrument  (a 
bronchoscope)  through  the  mouth  or 
nose  and  into  the  trachea.  The 
procedure  can  be  used  to  obtain 
diagnostic  specimens. 

Capreomycin:  An  injectable,  second- 
line  anti-TB  drug  used  primarily  for  the 
treatment  of  drug-resistant  TB. 

Cavity:  A  hole  in  the  lung  resulting 
from  the  destruction  of  pulmonary 
tissue  by  TB  or  other  pulmonary 
infections  or  conditions.  TB  patients 
who  have  cavities  in  their  lungs  are 
referred  to  as  having  cavitary  disease, 
and  they  are  often  more  infectious  than 
TB  patients  without  cavitary  disease. 

Chemotherapy:  Treatment  of  an 
infection  or  disease  by  means  of  oral  or 
injectable  drugs. 

Cluster:  Two  or  more  PPD  skin- test 
conversions  occurring  within  a  3-month 
period  among  HCWs  in  a  specific  area 
or  occupational  group,  and 
epidemiologic  evidence  suggests 
occupational  (nosocomial)  transmission. 

Contact:  A  person  who  has  shared  the 
same  air  with  a  person  who  has 
infectious  TB  for  a  sufficient  amount  of 
time  to  allow  possible  transmission  of 
M.  tuberculosis. 

Conversion.  PPD:  See  PPD  test 
conversion. 

Culture:  The  process  of  growing 
bacteria  in  the  laboratory  so  that 
organisms  can  be  identified. 


C  ycloserine:  A  second-line,  oral  anti- 
TB  drug  used  primarily  for  treating 
dru  3-resistant  TB. 

r  irectly  observed  therapy  (DOT):  An 
adl  erence-enhancing  strategy  in  which 
an  ICW  or  other  designated  person 
wa  ches  the  patient  swallow  each  does 
of !  ledication. 

E  NA  probe:  A  technique  that  allows 
rap  d  and  precise  identification  of 
my  :obacteria  (e.g.,  M.  tuberculosis  and 
M.  jovis)  that  are  grown  in  culture.  The 
ide  itification  can  often  be  completed  in 
2  h  )urs. 

t  roplet  nuclei:  Microscopic  particles 
(i.e  ,  1-5  iun  in  diameter)  produced 
wh  in  a  person  coughs,  sneezes,  shouts, 
or  !  ings.  The  droplets  produced  by  an 
inf(  ctious  TB  patient  can  carry  tubercle 
bac  Hi  and  can  remain  suspended  in  the 
air  or  prolonged  periods  of  time  and  be 
car  ied  on  normal  air  currents  in  the 
roo  n. 

I  rug  resistance,  acquired:  A 
res  stance  to  one  or  more  anti-TB  drugs 
tha  develops  while  a  patient  is 
reo  living  therapy  and  which  usually 
res  ilts  from  the  patient's  nonadherence 
to  t  lerapy  or  the  prescj?iption  of  an 
ina  lequate  regimen  by  a  health-care 
pre  tider. 

I  rug  resistance,  primary:  A  resistance 
to  <  ne  or  more  anli-TB  drugs  the  exists 
bef  )re  a  patient  is  treated  with  the 
dn;  g(s).  Primary  resistance  occurs  in 
per  »ons  exposed  to  and  infected  with  a 
dn  g-resistant  strain  of  M.  tuberculosis. 

I  rug-susceptibility  pattern:  The  anti- 
TB  drugs  to  which  the  tubercle  bacilli 
cul  ured  from  a  TB  patient  are 
sus  :eptible  or  resistant  based  on  drug- 
sus  :eptibility  tests. 

I  rug-susceptibility  tests:  Laboratory 
tesi  s  that  determine  whether  tubercle 
bac  iUi  cultured  from  ajiatient  are 
sus  :eptible  or  resistant  to  various  anti- 
TB  drugs. 

gthambutol:  A  first-line,  oral  anti-TB 
dnjg  sometimes  used  concomitantly 
wit  1 INH.  rifampin,  and  pyrazinamide. 

I  thionamide:  A  second-line,  oral  anti- 
TB  drug  used  primarily  for  treating 
dn.  g-resistant  TB. 

E  xposure:  The  condition  of  being 
sut  jected  to  something  (e.g.,  infectious 
age  [Its)  that  could  have  a  harmful  efl^ect. 
A  I  erson  exposed  to  M.  tuberculosis 
do<  s  not  necessarily  tjecome  infected 
(sei  I  Transmission). 

F  irst-line  drugs:  The  most  often  used 
ant  -TB  drugs  (i.e.,  INH.  rifampin, 
pyi  azinamide.  ethambutol,  and 
str«  ptomycin). 

I  ixed  room-air  HEPA  recirculation 
sys  ems:  Nonmobile  devices  or  systems 
tha :  remove  airborne  contaminants  by 
rec  rculating  air  through  a  HEPA  filter. 
Thise  may  be  built  into  the  room  and 
pesnanently  ducted  or  may  be  mountted 


to  the  wall  or  ceiling  within  the  room. 
In  either  situation,  they  are  fixed  in 
place  and  are  not  easily  movable. 

Fluorochrome  stain:  A  technique  for 
staining  a  clinical  specimen  with 
fluorescent  dyes  to  perform  a 
microscopic  examination  (smear)  for 
mycobacteria.  This  technique  is 
preferable  to  other  staining  techniques 
because  the  mycobacteria  can  be  seen 
easily  and  the  slides  can  be  read 
quickly. 

Fomites:  Linens,  books,  dishes,  or 
other  objects  used  or  touched  by  a 
patient.  These  objects  are  not  involved 
in  the  transmission  of  M.  tuberculosis. 

Gastric  aspirate:  A  procedure 
sometimes  used  to  obtain  a  spe:  imen  for 
culture  when  a  patient  cannot  cough  up 
adequate  sputum.  A  tube  is  inserted 
through  the  mouth  or  nose  and  into  the 
stomach  to  recover  sputum  that  was 
coughed  into  the  throat  and  then 
swallowed.  This  procedure  is 
particularly  useful  for  diagnosis  in 
children,  who  are  often  unable  to  cough 
up  sputum. 

High-efficiency  particulate  air  (HEPi\) 
filter:  A  specialized  filter  that  is  capable 
of  removing  99.97%  of  particles  >0.3  pan 
in  diameter  and  that  may  assist  in 
controlling  the  transmission  of  Af. 
tuberculosis.  Filters  may  be  used  in 
ventilation  systems  to  remove  particles 
from  the  air  or  in  personal  respirators  to 
filter  air  before  it  is  inhaled  by  the 
person  wearing  the  respirator.  The  use 
of  HEPA  filters  in  ventilation  systems 
requires  expertise  in  installation  and" 
maintenance. 

Human  immunodeficiency  virus 
(HIV)  infection:  Infection  with  the  virus 
that  causes  acquired  immunodeficiency 
syndrome  (AIDS).  HIV  infection  is  the 
most  important  risk  factor  for  the 
progression  of  latent  TB  infection  to 
active  TB. 

Immunosuppressed:  A  condition  in 
which  the  immune  system  is  not 
functioning  normally  (e.g..  severe 
cellular  immunosuppression  resulting 
from  HIV  infection  or 
immunosuppressive  therapy). 
Immunosuppressed  persons  are  at 
greatly  increased  risk  for  developing 
active  TB  after  they  have  been  infected 
with  M.  tuberculosis.  No  data  are 
available  regarding  whether  these 
persons  are  also  at  increased  risk  for 
infection  with  M.  tuberculosis  after  they 
have  been  exposed  to  the  organism. 

Induration:  An  area  of  swelling 
produced  by  an  immime  response  to  an 
antigen.  In  tuberculin  skin  testing  or 
anergy  testing,  the  diameter  of  the 
indurated  area  is  measured  48-72  hours 
after  the  injection,  and  the  result  is 
recorded  in  millimeters. 
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Infection:  The  condition  in  which 
organisms  capable  of  causing  disease 
(e.g..  M.  tuberculosis)  enter  the  body  and 
elicit  a  response  bom  the  host's  immune 
defenses.  TB  infection  may  or  may  not 
lead  to  clinical  disease. 

Infectious:  Capable  of  transmitting 
infection.  When  persons  who  have 
clinically  active  pulmonary  or  laryngeal 
TB  disease  cough  or  sneeze,  they  can 
expel  droplets  containing  M. 
tuberculosis  into  the  air.  Persons  whose 
sputum  smears  are  positive  for  AFB  are 
probably  infectious. 

Injectable:  A  medication  thai  is 
usually  administered  by  injection  into 
the  muscle  (intramuscular  [IM])  or  the 
bloodstream  (intravenous  [IV]). 

Intermittent  therapy:  Therapy 
administered  either  two  or  three  times 
per  week,  rather  than  daily.  Intermittent 
therapy  should  be  administered  only 
under  the  direct  supervision  of  an  HCW 
or  other  designated  person  (see  Directly 
observed  therapy  [DOT]). 

Intradermal:  Within  the  layers  of  the 
skin. 

Isoniazid  (INH):  A  first-line,  oral  drug 
used  either  done  as  preventive  therapy 
or  in  combination  with  several  other 
drugs  to  treat  TB  disease. 

Kanamycin:  An  injectable,  second- 
line  anti-TB  drug  used  primarily  for 
treatment  of  drug-resistant  TB. 

Latent  TB  infection:  Infection  with  M. 
tuberculosis,  usually  detected  by  a 
positive  PPD  skin-test  resuU,  in  a  person 
who  has  no  symptoms  of  active  TB  and 
who  is  not  infectious. 

Mantoux  test:  A  method  of  skin 
testing  that  is  performed  by  injecting  0.1 
mL  of  PPD-tuberculin  containing  5 
tuberculin  units  into  the  dermis  (i.e.,  the 
second  layer  of  skin)  of  the  forearm  with 
a  needle  and  syringe.  This  test  is  the 
most  reliable  and  standardized 
technique  for  tuberculin  testing  (see 
Tuberculin  skin  test  and  Purified 
protein  derivative  [PPD] -tuberculin 
test). 

Multidrug-resistant  tuberculosis 
(MDR-TB):  Active  TB  caused  by  M. 
tuberculosis  organisms  that  are  resistant 
to  more  than  one  anti-TB  drug;  in 
practice,  often  refers  to  organisms  that 
are  resistant  to  both  INH  and  rifampin 
with  or  without  resistance  to  other 
drugs  (see  Drug  resistance,  acquired  and 
Drug  resistance,  primary). 

M.  tuberculosis  complex:  A  group  of 
closely  related  mycobacterial  species 
that  can  c:ause  active  TB  (e.g.,  M. 
tuberculosis,  M.  bovis,  and  M. 
africanum);  most  TB  in  the  United 
States  is  caused  by  Af.  tuberculosis. 

Negative  pressure:  The  relative  air 
pressure  difference  between  two  areas 
in  a  healthcare  facility.  A  room  that  is 
at  negative  pressure  has  a  lower 


pressure  than  adjacent  areas,  which 
keeps  air  from  flowing  out  of  the  room 
and  into  adjacent  rooms  or  areas. 

Nosocomial:  An  occurrence,  usually 
an  infection,  that  is  acquired  in  a 
hospital  or  as  a  result  of  medical  care. 

Para-aminosalicylic  acid:  A  second- 
fine,  oral  anti-TB  drug  used  for  treating 
drug-resistant  TB. 

Pathogenesis:  The  pathologic, 
physiologic,  or  biochemical  process  by 
which  a  disease  develops. 

Pathogenicity:  The  quality  of 
producing  or  the  ability  to  produce 
pathologic  changes  or  disease.  Some 
nontuberculous  mycobacteria  are 
pathogenic  (e.g.,  Mycobacterium 
kansasii).  and  others  are  not  (e.g.. 
Mycobacterium  phlei). 

Portable  room-air  HEPA  recirculation 
units:  Free-standing  portable  devices 
that  remove  airborne  contaminants  by 
recirculating  air  through  a  HEPA  filter. 

Positive  PPD  reaction:  A  reaction  to 
the  purified  protein  derivative  (PPD)- 
tuberculin  skin  test  that  suggests  the 
person  tested  is  infected  with  M. 
tuberculosis.  The  person  interpreting 
the  skin-test  reaction  determines 
whether  it  is  positive  on  the  basis  of  the 
size  of  the  induration  and  the  medical 
history  and  risk  factors  of  the  person 
being  tested. 

Preventive  therapy;  Treatment  of 
latent  TB  infection  used  to  prevent  the 
progression  of  latent  infection  to 
clinically  active  disease. 

Purified  protein  derivative  (PPD)- 
tuberculin:  A  purified  tuberculin 
preparation  that  was  developed  in  the 
1930s  and  that  was  derived  from  old 
tuberculin.  The  standard  Mantoux  test 
uses  0.1  jpL  of  PPD  standardized  to  5 
tuberculin  units. 

Purified  protein  derivative  (PPD)- 
tuberculin  test:  A  method  used  to 
evaluate  the  likelihood  that  a  person  is 
infected  with  M.  tuberculosis.  A  small 
dose  of  tuberculin  (PPD)  is  injected  just 
beneath  the  surface  of  the  skin,  and  the 
area  is  examined  48-72  hours  after  the 
injection,  A  reaction  is  measured 
according  to  the  size  of  the  induration. 
The  classification  of  a  reaction  as 
positive  or  negative  depends  on  the 
patient's  medical  history  and  various 
risk  factors  (see  Mantoux  test). 

Purified  protein  derivative  (PPD)- 
tuberculin  test  conversion:  A  change  in 
PPD  test  results  from  negative  to 
positive.  A  conversion  within  a  2-year 
period  is  usually  interpreted  as  new  M. 
tuberculosis  infection,  which  carries  an 
increased  risk  for  progression  to  active 
disease.  A  booster  reaction  may  be 
misinterpreted  as  a  new  infection  (see 
Booster  phenomenon  and  Two-step 
testing). 


Pyrazinamide:  A  first-line,  oral  anti- 
TB  drug  used  in  treatment  regimens. 

Radiography:  A  method  of  viewing 
the  respiratory  system  by  using 
radiation  to  transmit  an  image  of  the 
respiratory  system  to  fihn.  A  chest 
radiograph  is  taken  to  view  the 
respiratory  system  of  a  person  who  is 
being  evaluated  for  pulmonary  TB. 
Abnormalities  (eg.,  lesions  or  cavities 
in  the  lungs  and  enlarged  lymph  nodes) 
may  indicate  the  presence  of  TB. 

Radiometric  method:  A  method  for 
culturing  a  specimen  that  allows  for 
rapid  detection  of  bacterial  growth  bv 
measuring  production  of  COj  bv  viable 
organisms;  also  a  method  of  rapidly 
performing  susceptibility  testing  of  Af 
tuberculosis. 

Recirculation:  Ventilation  in  which 
all  or  most  of  the  air  that  is  e.xhausted 
from  an  area  is  returned  to  the  same  area 
or  other  areas  of  the  Tacility. 

Regimen:  Any  particular  TB  treatment 
plan  that  specifies  which  drugs  are 
used,  in  what  doses,  according  to  what 
schedule^  and  for  how  long. 

Registry-:  A  record-keeping  method  for 
collecting  clinical,  laboratorj-,  and 
radiographic  data  concerning  TB 
patients  so  that  the  data  can  be 
organized  and  made  available  for 
epidemiologic  study. 

Resistance:  The  abiUty  of  some  strains 
of  bacteria,  including  Af.  tuberculosis,  to 
grow  and  multiply  in  the  presence  of 
certain  drugs  that  ordinarily  kill  them; 
such  strains  are  referred  to  as  drug- 
resistant  strains.  | 

Rifampin:  A  first-line,  oral  anti-TB       i 
drug  that,  when  used  concomitantly 
with  INH  and  pyrazinamide.  provides 
the  basis  for  short-course  therapy. 

Room-air  HEPA  recirculation  systems 
and  units:  Devices  (either  fixed  or 
portable)  that  remove  airborne 
contaminants  by  recirculating  air 
through  a  HEPA  filter. 

Second-line  drugs:  Anti-TB  drugs 
used  when  the  first-line  drugs  caimot  be 
use  (e.g.,  for  drug- resistant  TB  or 
because  of  adverse  reactions  to  the  first- 
line  drugs).  Examples  are  cycloserine, 
ethionamide,  and  capreomycin. 

Single-pass  ventilation:  Ventilation  in 
which  100%  of  the  air  supplied  to  an 
area  is  exhausted  to  the  outside. 

Smear  (AFB  smear):  A  laboratory 
technique  for  visualizing  mycobacteria. 
The  specimen  is  smeared  onto  a  sfide 
and  stained,  then  examined  using  a 
microscope.  Smear  results  should  be 
available  within  24  hours.  In  TB,  a  large 
number  of  mycobacteria  seen  on  an  AFB 
smear  usually  indicates  infectiousness. 
However,  a  positive  result  is  not 
diagnostic  of  TB  because  organisms 
other  than  Af.  tuberculosis  may  be  seen 
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on  an  AFB  smear  (e.g.,  nontuberculous 
mycobacteria). 

Source  case:  A  case  of  TB  in  an 
infectious  person  who  has  transmitted 
M.  tuberculosis  to  another  person  or 
persons. 

Source  control:  Controlling  a 
contaminant  at  the  source  of  its 
generation,  which  prevents  the  spread 
of  ihe  contaminant  to  the  general  work 
space. 

Specimen:  Any  body  fluid,  secretion, 
or  tissue  sent  to  a  laboratory  where 
smears  and  cultures  for  M.  tuberculosis 
will  be  performed  (e.g.,  sputum,  urine, 
spinal  fluid,  and  material  obtained  at 
biopsy). 

Sputum:  Phlegm  coughed  up  from 
deep  within  the  lungs.  If  a  patient  has 
pulmonary  disease,  an  examination  of 
the  sputum  by  smear  and  culture  can  be 
helpful  in  evaluating  the  organism 
responsible  for  the  infection.  Sputum 
should  not  be  confused  with  saliva  or 
nasal  secretions. 

Sputum  induction:  A  method  used  to 
obtain  sputum  from  a  patient  who  is 
unable  to  cough  up  a  specimen 
spontaneously.  The  patient  inhales  a 
saline  mist,  which  stimulates  a  cough 
from  deep  within  the  lungs. 

Sputum  smear,  positive:  AFB  are 
visible  on  the  sputum  smear  when 
viewed  under  a  microscope.  Persons 
with  a  sputum  smear  positive  for  AFB 
are  considered  more  infectious  than 
those  with  smear-negative  sputum. 

Streptomycin:  A  first-line,  injectable 
anti-TB  drug. 

Symptomatic:  Having  symptoms  that 
may  indicate  the  presence  of  TB  or 
another  disease  (see  Asymptomatic). 

TB  case:  A  particular  episode  of 
clinically  active  TB.  This  term  should 
be  used  only  to  refer  to  the  disease 
itself,  not  the  patient  with  the  disease. 
By  law,  cases  of  TB  must  be  reported  to 
the  local  health  department. 

TB  infection:  A  condition  in  which 
living  tubercle  bacilli  are  present  in  the 
body  but  the  disease  is  not  clinically 
active.  Infected  persons  usually  have 
positive  tuberculin  reactions,  but  they 
have  no  symptoms  related  to  the 
infection  and  are  not  infectious. 
However,  infected  persons  remain  at 
lifelong  risk  for  developing  disease 
unless  preventive  therapy  is  given. 

Transmission:  The  spread  of  an 
infectious  agent  from  one  person  to 
another.  The  likelihood  of  transmission 
is  directly  related  to  the  duration  and 
intensity  of  exposure  to  M.  tuberculosis 
(see  Exposure). 

Treatment  failures:  TB  disease  in 
patients  who  do  not  respond  to 
chemotherapy  and  in  patients  whose 
disease  worsens  after  having  improved 
initially. 


T  ibercle  bacilli:  M  tuberculosis 
organisms. 

T  iberculin  skin  test:  A  method  used 
to  e  'aluate  the  likelihood  that  a  p>erson 
is  ir  fected  with  M.  tuberculosis.  A  small 
dosi  '■  of  PPD-tuberculin  is  injected  just 
ben  (ath  the  surface  of  the  skin,  and  the 
area  is  examined  48-72  hours  after  the 
injo  :tion.  A  reaction  is  measured 
acc(  rding  to  the  size  of  the  induration. 
The  classification  of  a  reaction  as 
pos  tive  or  negative  depends  on  the 
pati  mt's  medical  history  and  various 
risk  factors  (see  Mantoux  test,  PPD  test). 

T  iberculosis  (TB):  A  clinically  active, 
syrr  ptomatic  disease  caused  by  an     . 
orgj  nism  in  the  M.  tuberculosis  complex 
(usi  ally  M.  tuberculosis  or,  rarely,  M. 
bov  s  or  M.  africanum). 

T  lo-step  testing:  A  procedure  used 
for   le  baseline  testing  of  persons  who 
wil  periodically  receive  tuberculin  skin 
test   (e.g.,  HCWs)  to  reduce  the 
like  ihood  of  mistaking  a  boosted 
reac  tion  for  a  new  infection.  If  the  initial 
tub«  rculin-test  result  is  classified  as 
neg  tive,  a  second  test  is  repeated  1-3 
wee  cs  later.  If  the  reaction  to  the  second 
test  is  positive,  it  probably  represents  a 
boo  ted  reaction.  If  the  second  test 
resi  It  is  also  negative,  the  person  is 
clas  iifiedas  not  infected.  A  positive 
reac  tion  to  a  subsequent  test  would 
ind  cate  new  infection  (i.e.,  a  skin-test 
con  ersion)  in  such  a  person. 

U  traviolet  germicidal  irradiation 
(LTV  jI):  The  use  of  ultraviolet  radiation 
to  k  11  or  inactivate  microorganisms.  - 

L  traviolet  germicidal  irradiation 
(U\  51)  lamps:  Lamps  that  kill  or 
ina(  tivate  microorganisms  by  emitting 
ulti  iviolet  germicidal  radiation, 
prei  ominantly  at  a  wavelength  of  254 
nm  intermediate  light  waves  between 
visi  )le  light  and  X-rays).  UVGI  lamps 
can  be  used  in  ceiling  or  wall  fixtures 
or  V  ithin  air  ducts  of  ventilation 
sysl  5ms.' 

V  jntilation,  dilution:  An  engineering 
con  rol  technique  to  dilute  and  remove 
airb  ame  contaminants  by  the  flow  of  air 
intc  and  out  of  an  area.  Air  that  contains 
dro  )let  nuclei  is  removed  and  replaced 
by  (  ontaminant-fi^e  air.  If  the  flow  is 
suf  cient,  droplet  nuclei  become 

dis  ersed,  and  their  concentration  in 
the  lir  is  diminished. 

V  mtilation,  local  exhaust:  Ventilation 
use  1  to  capture  and  remove  airborne 
con  aminants  by  enclosing  the 
contaminant  source  (i.e.,  the  patient)  or 
by    lacing  an  exhaust  hood  close  to  the 
cor  aminant  source. 

V  rulence:  The  degree  of 

pat  logenicity  of  a  micoorganism  as 
ind  cated  by  the  severity  of  the  disease 
pro  luced  and  its  ability  to  invade  the 
tiss  les  of  a  host.  M.  tuberculosis  is  a 
vin  lent  organism. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reciamatfon 
and  Enforcement 

30  CFR  Parts  701, 773, 778. 840.  and 
843 

FUN  1029-AB34 

Use  Of  the  Appiicant/Vloiator  Computer 
System  (AVS)  in  Surface  Coal  Mining 
and  Reclamation  Permit  Approval; 
Standards  and  Procedures  for 
Ownership  and  Control  Determinations 

AGENCY:  Office  of  Surface  Mining 
Reclama»i.<!i  and  Enforcement,  Interior. 
ACTION:  Filial  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMl 
establishes  new  regulations  to  require 
regulatory  authorities  to  use  OSM's 
ApplicantA^iolator  Computer  System 
(AVS)  and  other  information  sources  to 
identify  ownership  or  control  links 
between  permit  applicants  and 
violators. 

The  regulations  establish  the 
procedures,  standards,  and  type  of  proof 
required  to  cfaallenge  ownership  or 
control  links  and  lo  disprove  violations. 

OSM  also  amends  a  number  of 
regulations  affecting  blocking  of 
permits,  abatement  of  notic«!S  of 
violation,  improvidently  issued  permits, 
and  permit  application  infonnation. 

The  regulations  reduce  the  possibility 
of  violators  rsceiving  and  retaining 
permits  in  violation  of  the  permit 
approval  provisions  of  SMCRA.  Finally, 
the  rules  establish  enhanced  due 
process  proci;d'ares  for  the  regulated 
community. 

EFFECTIVE  DATE:  November  23,  1994. 
ADDRESSES:  Oflce  of  Surface  Mining 
Reclamatifxi  and  Enforcement,  U.S. 
Department  of  the  Interior.  1951 
Constitution  Avenue,  NW..  Washington. 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Fruin.  Acting  Chief,  Applicant/ 
Violator  System  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Departmsnl  of  the  Litcrior,  184g"C 
Street  NW.,  Washington.  DC  20240. 
Telephone:  202-208-^655. 

SUPPLEMENTARY  INFORMATION: 

1.  Bat  kgrouiid. 

L.  Rules  Adopted  and  Respon.ses  lo  Public 

Comments. 
in.  Pro<edural  Matters. 

I.  Background 

Section  510(c)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act)  and  30  CFR  part 
773  establish  certain  requirements  for 


Stale 
30 


a 

P 
the 


per  nits  and  pennit  processing.  These 
reqi  lirements  include  the  identification 
of  «  wnership  or  control  links  between 
per  nit  applicants  and  individuals  or 
ent  ties  who  are  responsible  for 
uni  lated  violations  of  certain  Federal  oP 
laws  and  rules.  See  30  CFR  773.5; 
TR  773.15(b).  The  purpose  of  such 
mq  dry  is  to  determine  whether  a 
per  nit  applicant  is  linked  to  und»ted 
vio  ations  of  the  Act  and  related  air  and 
wat3r  quality  requirements.  See  30  CFR 
773  15(b).  In  the  event  that  a  permit 
api  leant  is  so  linked,  the  regulatory 
aul  ority  may  not  issue  a  pennit  to  t£e 
pp  icant  unless  the  applicant  submits 
iro  )f  that  the  violation  has  been  or  is  in 

jrocess  of  being  corrected  to  the 
satisfaction  of  the  agency  that  has 
ictien  over  the  violation.  In  the- 
ive,  the  applicant  may  establish 
thadthe  violation  is  the  subject  of  a  good 
,  direct,  administrative  or  judicial 
'  which  contests  the  vahdity  of  the 
viofetion.  Id.  In  the  event  that  a  permit 
cant  is  so  linked  and  proof  of  the 
ition's  correction  or  good  faith 
is  not  submitted,  issuance  of  a 
perfiit  to  the  applicant  may  constitute 
vident  issuance  and  may  subject 
wrmittee  to  certain  remedial 
s  including  suspension  or 
of  the  permit.  See  30  CFR 
773fc0  and  30  CFR  773.21. 
ifider  a  court  order  in  tlie  case  of 
Gur  Cumberland  Mountains,  Inc. 
V.  Clark.  No.  81-21.14  (D.D.C. 
ary  31, 1985)  (Parker,  j.),  the 

■.of  the  Interior  v.'as  required  to 
the  enforcement  and 
dementation  of  Section  510(c)  of 
SM(  IRA,  and  to  establish  a 
n  puterized  Applicant/Violator 
m  ("AVS")  to  match  permit 
icants  and  their  owners  and 
coiilrollers  with  current  violators  of 
SMi  :RA.  OSM  has  developed  such  a 
con  puter  system  to  enable  OSM  and 
Stat !  regulatory  authorities  to  comply 
effe  ;tively  with  the  responsibilities 
pre;  cribed  by  Section  310(c)  of  SMCR.^ 
end  30  CFR  part  773. 

O  1  January  24. 1990,  OEM  and  DOI 
enU  red  into  a  Settlement  Agreement 
atte  npting  to  resolve  litigation  v«th 
Sav  I  Chir  Cumberland  Mountains 
(■•S<  >CM")  and  other  plaintiffs.  The 
Sett  ement  Agreement  was  approved  by 
the  JS.  District  Court  on  September  5, 
199  I,  and  became  effective,  by  its  owm 
lern  s,  on  that  date.  See  Memorandum  of 
the  i  Zouit,  Save  Our  Cumberland 
Moi  ntains.  Inc..  et  al.,  v.  Lajan,  No.  81- 
213  \  (D.D.C.  September  5, 1990).  That 
Sett  ement  Agreement  contained 
proi  isions  whereby  OSM  agreed  to 
pro  lose  rules  to  implement  Section 
510  c)  of  SMCRA  and  the  AVS. 
Ace  irdingly,  on  September  6, 1991. 
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OSM  proposed  rules  whose  purpose 
was: 

to  require  that,  prior  to  issuing  permits  to 
applicants,  regulatory  authorities  consider 
complete  ownership  and  control  infonnation 
in  conducting  the  analysis  mandated  by 
section  510(c)  of  SMCRA  and  30  CFR 
773.15(b).  The  proposed  rules  would 
mandate  the  use  of  AVS  as  a  critical 
component  of  the  ownership  and  control 
information  consideration  process. 

See  Proposed  Rule,  Use  of  the 
ApplicantA^iolator  Computer  System  in 
Surface  Coal  Mining  and  Reclamation 
Permit  Approval,  56  FR  45780, 45781 
(September  6, 1991).  While  the  proposal 
of  the  rules  fulfilled  certain  provisions 
of  OSM's  Settlement  Agreement  with 
SOCM.  OSM  indicated  that: 

it  must  be  emphasized  that  OSM 
independently  believes  that  the  proposal  and 
public  consideration  of  such  rules  are 
important  to  assist  OSM  in  implementing  lis 
duties  under  Section  510(c)  of  SMCRA  and 
duties  imposed  by  regulations  such  as  30 
CFR  773.15.  The  proposed  rules  should  be 
viewed  as  proposals  that  OSM  would  have 
made  regardless  of  any  litigation  or 
settlement. 

Id.  Subsequently,  on  March  18, 1992, 
the  U.S.  Court  of  Appeals  (D.C.  Cir.) 
vacated  the  District  Court's  approval  of 
the  Settlement  Agreement  with  SOCM. 
Save  Our  Cumberland  Mountains,  Inc., 
et  al,  V.  Lujan,  No.  90-5374,  Slip.  Op. 
(U.S.  Court  of  Appeals,  D.C.  Cir.,  May 
22, 1992).  In  its  decision,  the  Court 
noted  that  "nothing"  in  the  Court's 
opinion  precluded  OSM's  maintenance 
and  improvement  of  the  AVS  as  agency 
policy.  Id.,  at  page  22. 

As  OSM  indicated  at  Ibe  time  of  its 
proposal  of  September  1991,  these  nilr* 
are  important  and  appropriate — 
independent  of  any  litigation  or 
settlement.  OSM  continues  to  be 
committed  to  the  maintenance  and 
improveir.ent  of  the  AVS  as  a  m.^tt(^r  uf 
agency  policy  and  believes  that  the 
publication  of  final  rules  is  now 
necessarj'  to  the  effective 
implementation  of  section  510(c)  of  the 
Act  and  the  implementation  of  the  AVS. 
OSMs  commitment  to  AVS  is  in  accord 
with  the  position  recently  exprossed  by 
the  Senate  Appropriations  CommiMeo: 

Regarding  the  AVS,  the  Committee  joins 
the  House  in  commending  OSM  for 
improvements  made  to  the  system.  Thi; 
Committee  haa  consistently  supported 
development  and  implementation  of  the  AVS 
because  the  AVS  is  essential  to  effective 
enfcwcemenl  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA!. 

Report  of  the  Senate  Appropriations 
Committee,  Senate  Report  No.  103-114, 
at  page  47  (July  28, 1993).  Accordingly. 
OSM  has  determined  to  go  forward  with 
the  final  rules  published  today  without 
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regard  to  the  course  of  litigation 
between  OSM  and  SOCM  or  any  other 
person.  OSM  has  reviewed  the  proposed 
rules  in  light  of  the  comments  that  have 
been  made  with  a  view  towards  serving 
the  agency's  commitment  to  protecting 
the  environment,  to  implementing 
SMCRA,  and  ultimately,  to  serving  the 
public  interest. 

These  final  rules  incorporate  the  AVS 
into  the  Federal  regulations  and 
mandate  the  use  of  the  system  by  State 
and  Federal  surface  mining  regulatory 
authorities.  At  the  same  time  Uiat  these 
rules  strengthen  the  enforcement  of 
Section  510(c),  they  also  establish  a 
detailed  set  of  procedural  pathways  to 
assure  the  protection  of  due  process  for 
the  regulated  community: 

Public  Participation 

As  indicated  above,  OSM  published 
proposed  rules  on  September  6, 1991. 
The  proposed  regulations  were  available 
for  public  comment  until  November  20, 
1991.  Comments  were  received  from 
members  of  the  regulated  community, 
representatives  of  environmental 
advocacy  groups,  representatives  of 
State  regulatory  authorities,  and  various 
citizens.  While  a  total  of  20  commenters 
submitted  written  comments,  most 
comments  can  be  grouped  into  three 
major  categories  which  are  captioned 
below.  After  the  discussion  of  these 
three  major  issues,  this  preamble  will 
then  provide  a  section-by-section 
discussion  of  the  final  rules. 

II.  Rules  Adopted  and  Responses  to 
Public  Comments 

A.  Summary  of  Rules  Adopted 

These  final  rules  include  the 
following  provisions: 

Part  701— Permanent  Regulatory 
Program 

Section  701.5  is  amended  to  delete 
the  definition  of  "Violation  notice." 

Part  773 — Requirements  for  Permits  and 
Permit  Processing 

The  Table  of  Contents  is  amended  to 
include  new  section  numbers  773.22, 
verification  of  ownership  or  control 
application  information;  773.23,  review 
of  ovtrnership  or  control  and  violation 
information;  773.24,  procedures  for 
challenging  ownership  or  control  links 
shown  in  AVS;  and  773.25,  standards 
for  challenging  ownership  or  control 
links  and  the  status  of  violations. 

Section  773.5  is  amended  to  include 
definitions  of  "Applicant/Violator 
System"  or  "AVS."  The  terms  are 
defined  to  mean  the  computer  system 
maintained  by  OSM  to  identify 
ownership  or  control  links  involving 
permit  applicants,  permittees,  and 


persons  cited  in  violation  notices.  The 
regulation  is  further  amended  to  include 
definitions  of  "Federal  violation 
notice."  "Owrnership  or  control  link," 
"State  violation  notice,"  and  "Violation 
notice." 

A  "Federal  violation  notice"  is 
defined  to  include  a  violation  notice 
issued  by  OSM  or  by  another  agency  or 
instrumentality  of  the  United  States. 

An  "ownership  or  control  link"  is 
defined  as  any  relationship  included  in 
the  definition  of  "owned  or  controlled" 
or  "owTis  or  controls"  in  30  CFR  773.5 
or  in  the  violations  review  provisions  of 
30  CFR  773.1 5fb).  It  includes  any 
relationship  presumed  to  constitute 
owTiership  u-  control  under  30  CFR 
773.5(b)  unless  such  presumption  has 
been  successfully  rebutted  under 
sections  773.24  and  773.25  of  this  rule 
or  under  the  provisions  of  30  CFR  part 
775  and  §  77325  of  this  rule.  It  also 
includes  an  identity  between  persons, 
e.g.,  an  applicant  and  a  violator. 

A  "State  violation  notice"  is  defined 
as  a  violation  notice  issued  by  a  State 
regulatory  authority  or  by  another 
agency  or  instrumentality  of  State 
government. 

"Violation  notice"  is  defined  as  any 
written  notification  from  any 
governmental  entity  advising  of 
violations  of  the  Act  or  any  other  laws 
which  would  form  the  basis  for  a 
regulatory  authority  to  deny  issuance  of 
a  permit  in  accordance  with  the  criteria 
contained  in  §  773.15(b)  of  the 
regulations.  The  type  of  written 
notification  is  broadly  defined  to 
include  a  letter,  memorandum,  legal  or 
administrative  pleading,  or  other 
wTitten  commimication.  Consistent  with 
the  provisions  of  §  773.15(b),  the  term 
includes  notification  of  a  violation  of 
the  Act,  any  Federal  rule  or  regulation 
promulgated  pursuant  thereto,  a  State 
program,  or  any  Federal  or  State  law, 
rule,  or  regulation  pertaining  to  air  or 
water  environmental  protection  in 
connection  with  a  surface  coal  mining 
operation.  It  includes,  but  is  not  limited 
to,  a  notice  of  violation;  an  imminent 
harm  cessation  order;  a  failure-to-abate 
cessation  order;  a  final  order,  bill,  or 
demand  letter  pertaining  to  a  delinquent 
civil  penalty;  a  bill  or  demand  letter 
pertaining  to  delinquent  abandoned 
mine  reclamation  fees;  and  a  notice  of 
bond  forfeiture,  where  one  or  more 
violations  upon  which  the  forfeiture 
was  based  have  not  been  corrected. 

Section  773.10  is  revised  to  include 
the  new  sections  of  the  AVS-related 
rules  that  result  in  infonnation 
collection  requirements.  The  revi^#n 
provides  an  estimate  of  the  average 
public  reporting  burden  of  four  and  one- 
half  hours  per  response  for  the 


collection  of  information  under  part  773 
as  such  part  is  revised  by  these  final 
rules.  The  section  also  lists  the 
addresses  for  OSM  and  OMB  where 
comments  on  the  information  collection 
requirements  may  be  sent. 

Paragraph  773.15(b)(1)  is  amended  to 
require  the  regulatory  authority  to 
review  all  reasonably  available 
information  concerning  violation 
notices  and  ownership  or  control  links~ 
involving  the  applicant.  Such 
information  would  include  that 
obtained  pursuant  to  §  773.22 
(verification  of  ownership  or  control 
application  information):  §  773.23 
(review  of  ownership  or  control  ^nd 
violation  information);  §  778.1.3 
(identification  of  interests);  and  §  778.14 
(violation  information). 

The  net  effect  of  referencing  such 
provisions  in  §  773.15(b)(1)  is  to  assure 
that  the  regulatory  authority  makes  a 
decision  with  respect  to  permit  issuance 
or  denial  based  upon  complete 
information  relating  to  ownership, 
control,  and  violations.  Such  complete 
information  includes  the  mandated  use 
of  AVS. 

Furthermore,  in  accordance  with 
§  773.23,  the  regulatory  authority  will 
follow  the  procedures  and  standards  set 
forth  in  §§  773.24  and  773.25  in 
deciding  whether  to  issue  the  permit 
under  §  773.15(b). 

OSM  has  also  decided  to  amend  30 
CFR  773.15(b)(1)  to  provide  that,  in  the 
absence  of  a  failure-to-abate  cessation 
order  (FTACO),  a  regulatory  authority 
may  presume  that  a  notice  of  violation 
(NOV)  is  being  corrected  to  the 
satisfaction  of  the  agency  with 
jurisdiction  over  the  violation  where  the 
abatement  period  for  such  notice  of 
violation  has  not  yet  expired  and  where 
the  permit  applicant  has  provided 
certification  in  his  or  her  permit 
application  that  such  violation  is  in  the 
process  of  being  abated  to  the 
satisfaction  of  the  agency  with 
jurisdiction  over  the  violation.  In 
addition,  OSM  has  also  amended  30 
CFR  773.15(b)(2)  to  provide  that  any 
permits  issued  incident  to  such 
presumption  and  certification  will  be 
conditionally  issued  based  upon 
successful  completion  of  the  necessary- 
abatement. 

Section  773.20  is  amended  by  the 
insertion  of  a  new  paragraph  (b)(2), 
which  makes  the  provisions  of  proposed 
§  773.25,  standards  for  challenging 
ownership  or  control  links  and  the 
status  of  violations,  applicable  when  a 
regulatory  authority  makes 
determinations  with  respect  to 
improvidently  issued  permits.  In  this 
context,  §  773.25  is  applicable  when  a 
regulatory  authority  determines  whether 
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a  violation,  penalty,  or  fee  existed  at  the 
time  that  it  was  cited,  remains  unabated 
or  delinquent,  has  been  corrected,  is  in 
the  process  of  being  corrected,  or  is  the 
subject  of  a  good  faith  appeal,  and 
whether  any  ownership  or  control  link 
between  the  permittee  and  the  person 
responsible  for  the  violation,  penalty,  or 
fee  existed,  still  exists,  or  has  been 
severed. 

The  insertion  of  the  language  referring 
to  §  773.25  has  the  effect  of  assuring  that 
the  standards,  responsibilities,  and 
procedures  created  by  proposed 
§  773.25  are  consistently  appHed  to 
permit  issuance  and  to  determinations 
regarding  improvident  permit  issuance. 
Such  an  dpproach  enhances  the  fairness 
of  the  permitting  process  and  the 
prospect  for  the  uniform  enforcement  of 
nationwide  minimum  standards.  In  one 
respect,  however,  the  improvident 
permit  issuance  process  will  differ  from 
th^  permit  issuance  process.  In  the 
improvident  permit  issuance  process, 
prior  to  permit  suspension  or  rescission, 
the  permittee  will  be  able  to  challenge 
the  existence  of  the  violation  at  the  time 
it  was  cited.  In  the  permit  issuance 
process,  prior  to  permit  denial,  the 
applicant  will  not  be  able  to  challenge 
the  existence  of  the  violation  at  the  time 
it  was  cited. 

OSM  has  also  renumbered  certain 
provisions  of  the  regulation  at  30  CFR 
773.20(c).  Among  such  provisions, 
renumbered  paragraph  (c)(l)(iv),  which 
authorizes  the  regulatory  authority  to 
use  resci.ssion  as  one  of  the  remedial 
measures  for  improvident  permit 
issuance,  deletes  a  specific  reference 
contained  in -the  former  30  CFR 
773.20(c)(4)  to  the  rescission  procedures 
of30  CFR  773.21. 

The  reason  for  this  deletion  is  that 
OSM  today  establishes-a  prior  notice 
and  a  common  appeal  procedure  for 
both  permit  suspensions  and  permit 
rescissions  with  respect  to 
improvidently  issued  permits.  The 
former  regulation  governing  permit 
suspensions  at  30  CFR773.20(c)(3)  did 
not  impose  any  specific  requirements 
for  prior  notice,  opportunity  to  be  heard, 
or  right  of  appeal  for  the  permittee 
whose  permit  is  to  be  suspended.  See  54 
FR  18450  (1989).  In  contrast  to  this, 
regulations  governing  permit  rescissions 
at  30  CFR  773.21  contained  specific 
requirements  for  prior  notice  to  a 
permittee  and  an  explicit  right  of 
appeal.  OSM  has  now  provided  for 
greater  consistency  in  its  procedures 
governing  suspension  and  rescission  of 
permits. 

Accordingly,  OSM  amends  30  CFR 
773.20  to  add  a  new  paragraph  (c)(2) 
which  requires  that  a  regulatory 
authority  which  decides  to  suspend  a 
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pe  mit  must  provide  at  least  30  days' 
pr  or  written  notice  to  the  permittee.  In 
th(  event  that  the  regulatory  authority 
de  ;ides  to  rescind  a  permit,  it  must 
pn  ivide  notice  in  accordance  v«th  the 
pn  ivisions  of  30  CFR  773.21.  The 
are  endment  further  provides  that  a 
pe  mittee  be  given  the  opportunity  to 
rec  uest  administrative  review  of  the 
no  ice  under  Office  of  Hearings  and 
Af  peals,  (OHA)  rule  43  CFR  4.1370  et 
set  .,  where  OSM  is  the  regulatory 
au  hority,  or  under  the  State  program 
eqi  livalent,  where  the  State  is  the 
rej  ulatory  authority. 

"  "he  regulation  further  allows  for 
en  lanced  due  process  protection  and 
fai  ness  by  providing  that  temporary 
rel  ef  from  the  regulatory  authority's 
de(  ision  is  available  in  accordance  with 
the  provisions  of  OHA  rule  43  CFR 
4.1 376  or  the  State  program  equivalent. 
In  he  absence  of  such  temporary  relief, 
the  regulatory  authority's  decision 
rer  lains  in  effect  during  the  pendency  of 
ap  leal. 

( ISM  has  retained  the  language  in 
pa]  agraph  773.20  which  addresses  the 
siti  ation  which  occurs  when  a  permit  is 
iss  led  in  reliance  upon  the  presumption 
tha ;  an  NOV  is  being  abated  in  the 
abs  gnce  of  a  cessation  order  and  a 
cea  sation  order  is,  in  fact,  issued  with 
res  ject  to  the  violation.  In  such  an 
ev(  nt,  a  regulatory  authority  is  required 
to   ind  that  the  permit  has  been 
im  irovidently  issued. 

(  iSM  amends  paragraph  (a)  of  30  CFR 
77i  .21  to  make  the  provisions  of 
§  7  '3.25,  standards  for  challenging 
ow  lership  or  control  links  and  the 
sta  us  of  violations,  applicable  when  a 
reg  ilatory  authority  invokes  the 
aut  jmatic  suspension  and  rescission 
pre  cedures  of  30  CFR  773.21.  The 
rat  onale  for  such  amendment  is  the 
sar  le  asthat  discussed  above  with    - 
res  )ect  to  similar  language  contained  in 
§7  3.20. 

F  urther,  OSM  deletes  former   ' 
pai  igraph  (c)  of  30  CFR  773.21  which 
pre  vides  for  appeals  of  rescission 
not  ces.  As  discussed  above,  rescission 
api  eal  procedures  are  incorporated  jn 
30  :FR  773.20. 

S  ection  773.22  is  a  new  section  and 
ma  idates  an  inquiry  whose  focus  is  to 
ass  ire  that  the  regulatory  authority 
de\  elops  complete  and  accurate 
inf  irmation  as  to  the  identification  of 
the  applicant  and  all  owners  or 
coi  trollers  of  the  applicant  prior  to 
ma  Ling  a  determination  on  a  permit 
api  lication  and  enters  such  information 
pre  mptly  into  the  AVS.  Accordingly, 
thii  se^ion  focuses  on  verification  of 
ow  lership  or  control  application 
infi  irmation.  Such  accurate  and 
cor  iplete  information  enables  the 


regulatory  authority  to  make  an 
informed  decision  as  to  whether  the 
applicant  is  linked  to  a  surface  coal 
mining  and  reclamation  operation  in 
violation  of  the  Act  or  other  any  other 
environmental  law  within  the  terms  of 
30  CFR  773.15(b)(1). 

Paragraph  (a)  of  §  773.22  imposes  a 
duty  upon  a  regulatory  authority  to 
review  the  information  provided  in  the 
permit  apphcation,  pursuant  to  30  CFR 
778.13(c)  and  778.13(d).  to  determine 
whether  the  information  provided, 
including  the  identification  of  the 
operator  and  all  owners  and  controllers 
of  the  operator,  is  complete  and 
acciu-ate.  In  making  such  determination, 
the  regulatory  authority  is  required  to 
compare  information  provided  in  the 
application  with  information  contained 
in  manual  and  automated  data  sources. 
Manual  sources  for  review  include  the 
regulatory  authority's  own  enforcement 
and  inspection  records  and  State 
corporation  commission  or  tax  records, 
to  the  extent  they  contain  information 
concerning  ownership  or  control  links. 
Automated  data  sources  include  the  . 
regulatory  authority's  own  computer 
systems,  if  aiiy,  and  the  AVS. 

Paragraph  (b)  of  §  773.22  provides 
that,  if  it  appears  from  information 
provided  in  the  application  pursuant  to 
paragraphs  (c)  and  (d)  of  §778.13  that 
none  of  the  persons  identified  in  the 
application  has  had  any  previous 
mining  experience,  the  regulatory 
authority  has  to  inquire  of  the  applicant 
and  investigate  whether  anyone  other 
than  those  persons  identified  in  the 
application  will  own  or  control  the 
mining  operation  as  either  an  operator 
or  as  another  type  of  owner  or 
controller. 

Paragraph  (c)  of  §  773.22  provides  that 
if,  after  conducting  the  information 
review  described  above,  the  regulatory 
authority  identifies  any  potential 
omission,  inaccuracy,  or  inconsistency 
in  the  owmership  or  control  information 
provided  in  the  application,  it  must 
contact  the  applicant  prior  to  making  a 
final  determination  with  respect  to  the 
application.  The  applicant  is  then 
required  to  resolve  the  potential 
omission,  inaccuracy,  or  inconsistency 
through  submission  of  an  amendment  to 
the  application  or  a  satisfactory 
explanation  which  includes  credible 
information  sufficient  to  demonstrate 
that  no  actual  omission,  inaccuracy,  or 
inconsistency  exists.  The  regulation  also 
contains  a  reference  to  required  action 
by  the  regulatory  authority  in 
accordance  with  §  843.23,  sanctions  for 
knowing  omissions  or  inaccuracies  in 
ownership  or  control  and  violation 
information,  or  the  State  program 
equivalent,  where  appropriate.  As  will 
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be  described  more  fully  below.  OSM  is 
deferring  action  at  this  time  with  respect 
to  proposed  §843.23.  Such  proposed 
section  will  be  considered  as  part  of  a 
subsequent  rulemaking.  OSM  has, 
however,  retained  the  reference  to 
proposed  §  843.23  in  final  §  773.22  in 
the  event  that  proposed  §  843.23  is 
ultimately  adopted.  Nevertheless,  OSM 
has  made  no  decision  with  respect  to 
the  adoption  of  proposed  §  843.23  and 
the  retention  of  such  reference  does  not 
mean  that  OSM  will  ultimately  adopt 
proposed  §  843.23  as  a  final  rule. 

Paragraph  (d)  of  §  773.22  requires 
that,  upon  completion  of  the 
information  review  mandated  by 
§  773.22.  the  regulator)'  authority 
promptly  enter  into  or  update  all 
ownership  or  control  information  on 
AVS. 

Section  773.23  is  a  new  section  which 
delineates  the  regulatory  authority's 
reWew  obligations  with  respect  to  a 
permit  application  after  the  regulatory 
authority  has  completed  the  process  of 
verifying  ownership  or  control 
application  information  as  described  in 
proposed  §  773.22. 

Paragraph  (a)  of  §  773.23  requires  the 
regulatory  authority  to  review  all 
reasonably  available  information 
concerning  violation  notices  and 
ownership  or  control  links  involving  the 
applicant  to  determine  whether  the 
application  can  be  approved  imder  the 
provisions  of  30  CFR  773.15(b).  With 
respect  to  ownership  or  control  links 
involving  the  applicant,  such 
information  includes  all  information 
obtained  under  proposed  §  773.22  and 
30  CFR  778,13.  With  respect  to  violation 
notices,  such  information  includes  all 
information  obtained  imder  §  778.14, 
information  obtained  from  OSM, 
including  information  shown  in  the 
AVS.  and  information  obtained  from  the 
regulatory  authority's  own  records 
concerning  violation  notices. 

In  substance,  the  regulation  assures 
that  the  regulatory  authority  considers 
complete  ownership,  control,  and 
violation  information  in  making  the 
decision  required  by  30  CFR 
773.15(b)(1)  with  respect  to  a  permit 
apphcation. 

Paragraph  (b)  of  §  773.23  provides  the 
course  of  action  which  a  regulatory 
authority  is  required  to  take  if  the 
review  conducted  pursuant  to  paragraph 
(a)  of  the  section  discloses  any 
ownership  or  control  link  between  the 
applicant  and  any  person  cited  in  a 
violation  notice. 

Thus,  paragraph  fb)(l)  of  §  773.23 
requires  that  the  regulatory  authority 
notify  the  applicant  of  such  link  and 
refer  the  applicant  to  the  agency  with 
jurisdiction  over  the  violation  notice. 


Paragraph  (b)(2)  of  §  773.23  requires 
that  the  regulatory  authority  not 
approve  the  permit  application  unless 
and  until  it  determines  that  all 
ownership  or  control  links  between  the 
applicant  and  any  person  cited  in  a 
violation  notice  are  erroneous  or  have 
been  rebutted,  or  the  regulatory 
authority  determines  that  the  violation 
to  which  the  applicant  has  been  linked 
has  been  corrected,  is  in  the  process  of 
being  corrected,  or  is  the  subject  of  a 
good  faith  appeal,  within  the  meaning  of 
30  CFR  773.15(b)(1)  or  the  State 
program  equivalent.  The  determinations 
to  be  made  by  the  regulatory  authority 
under  paragraph  (b)(2)  of  the  regulation 
are  made  in  accordance  with  the 
provisions  of  §  773.24,  procedures  for 
challenging  ov\'nership  or  control  links 
shown  in  AVS,  and  §  773.25,  standards 
for  challenging  ownership  or  control 
links  and  the  status  of  violations,  or 
their  State  program  equivalents. 

Paragraph  (c)  of  §  773.23  requires  that, 
following  the  regulatory  authority's 
decision  on  the  application  or  following 
the  applicant's  vdtlidrawal  of  the 
application,  the  regulatory  authority  is 
required  to  promptly  enter  all  relevant 
information  related  to  the  decision  or 
withdrawal  into  AVS.  The  regulatory 
authority's  decision  could  include 
unconditional  issuance,  conditional 
issuance,  or  denial  of  the  permit.  The 
requirement  that  all  relevant 
information  be  promptly  entered  into 
AVS  is  intended  to  insure  that  AVS  is 
continually  updated  to  reflect  the  most 
current  information  available  with 
respect  to  permit  applicants.  A  critical 
source  of  such  information  is  tlie 
regulatory  authority. 

Section  773.24  is"  a  new  section  that 
establishes  the  procedures  to  be 
followed  if  a  person  wishes  to  challenge 
an  ownership  or  control  link  between  a 
person  and  any  other  person  shown  on 
AVS.  The  procedures  to  be  followed  by 
both  OSM  and  the  challenger  are 
included.  The  section  provides 
procedures  for  direct  appeals  of  such 
links  to  OSM  by  persons  who  have  been 
so  linked.  The  section  also  provides  for- 
challenges  concerning  the  status  of 
violations  to  which  persons  shown  on 
AVS  have  been  linked.  The  section 
further  provides  the  opportunitv  for 
those  persons  making  a  challenge  to 
obtain  a  temporary  relief  from  any 
adverse  use  of  the  challenged  link  or 
violation  information  during  the 
pendency  of  such  challenge. 

Paragraph  (a)(1)  of  §  773.24  provides 
that  an  apphcant  or  anyone  else  shown 
in  AVS  is  an  ownership  or  control  link 
to  any  person  could  challenge  such  a 
link  in  accordance  with  the  provisions 
of  paragraphs  (b)  through  (d)  of  §  773.24 


and  in  accordance  with  the  provisions 
of  §  773.25.  Paragraph  (a)(1)  of  §  773.24 
provides,  however,  that  such  challenge 
is  not  available  if  the  challenger  is 
bound  by  a  prior  administrative  or 
judicial  decision  with  respect  to  the 
link. 

Paragraph  (a)(1)  of  §  773.24  provides 
that  challenges  of  ownership  or  control 
links  shown  on  AVS  are  made  before 
OSM. 

Paragraph  (a)(2)  of  §  773.24  provides 
that  an  apphcant  or  anyone  else  shown 
in  AVS  in  an  ownership  or  control  link 
to  a  person  cited  in  a  Federal  violation 
notice  seeking  to  challenge  the  status  of 
such  violation  may  do  so  in  accordance 
with  the  provisions  of  paragraphs  (b) 
through  (d)  of  §  773.24  and  in 
accordance  with  the  provisions  of 
§  773.25,  which  are  discussed  in  detail 
below.  The  procedures  applicable  are 
similar  to  those  described  in  p;"-:''raph 
(a)(1)  of  §773.24. 

The  "status  of  the  violation"  means 
whether  the  violation  remains 
outstanding,  has  been  corrected,  is  in 
the  process  of  being  cc.Tected.  or  is  the 
subject  of  a  good  faith,  direct 
administrative  or  judicial  appeal  to 
contest  the  validity  of  the  violation.  See 
30  CFR  773.15(b){i)(i)-{ii).  This  usage  is 
carried  forward  into  paragraphs  (b)  and 
(c)  of  §  773.24  and  into  the  provisions  of 
paragraph  {b)(l)(iv)  of  §  773.25.  The 
process  for  challenging  the  status  of  a 
Federal  violation  is  a  Federal  process 
and  such  challenges  will  be  made  before 
OSM. 

In  challenging  the  current  status  of  a 
violation  under  §  773.24  or  773.25.  a 
person  will  not  be  able  to  challenge  the 
existence  of  the  violation  at  the  time  it 
was  cited  unless  the  challenge  is  made 
by  a  permittee  within  the  context  of  the 
improvidently  issued  permit  process  or 
by  an  applicant  after  permit  denial.  In 
general,  the  existence  of  the  violation 
will  have  been  established  by  prior 
administrative  or  judicial  proceedings 
involving  the  person  cited  in  the 
violation  notice,  or  by  such  person's 
failure  to  exhaust  its  available  remedies 
in  a  timely  manner. 

Paragraph  (a)(2)  of  §  773.24  provides, 
in  language  similar  to  that  contained  in 
paragraph  (a)(1)  of  the  regulation,  that 
the  opportunity  to  challenge  the  status 
of  a  violation  is  not  available  to  any 
person  who  "is  bound  by  a  prior 
administrative  or  judicial  determination 
concerning  the  status  of  the  violation." 

Paragraph  (a)(3)  of  §  773.24  provides 
that  any  applicant  or  person  shown  in 
AVS  to  be  linked  by  ouTiership  or 
control  to  a  person  cited  in  a  State 
violation  notice  may  challenge  the 
status  of  the  violation  before  the  State 
that  issued  the  violation  notice.  The 
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challeng>>  must  be  made  in  accordance 
with  the  State's  program  equivalents  to 
paragraphs  (b)  through  (d)  of  §  773.24 
and  §  773.25.  Again,  the  challenge  may 
jiot  involve  the  existence  of  the 
violation  at  the  time  it  was  cited,  and  is 
not  available  if  the  challenger  is  bound 
by  a  prior  administrative  or  judicial 
determination  with  respect  to  status  of 
the  violation. 

Paragraph  (b)  of  §  773.24  requires  that 
any  applicant  or  other  person  seeking  to 
challenge  ownership  or  control  links 
shown  in  AVS  or  the  status  of  Federal 
violations  must  submit  to  OSM  a 
written  explanation  of  the  basis  for  his 
or  her  challenge  and  provide  relevant 
evidentiary  materials  and  supporting 
documents.  The  information  must  be 
submitted  to  the  Chief  of  OSM's  AVS 
Office  in  Washington,  DC. 

Paragraph  (c)  of  §  773.24  provides 
that,  in  response  to  a  challenge  made 
under  paragraph  (b)  of  that  section, 
OSM  must  make  a  written  decision  with 
respect  to  the  ownership  or  control  link 
and/or  with  respect  to  the  status  of  the  *- 
violation. 

Paragraph  (d)(1)  of  §  773.24  provides 
that,  if  OSM  has  determined  that  the 
ownership  or  control  link  has  been 
shown  to  be  erroneous  or  has  been 
rebutted  and/or  that  the  violation 
covered  by  the  violation  notice  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal,  OSM  is  required  to  provide 
notice  of  its  determination  to  the  permit 
appUcant  or  other  person  challenging 
the  link  or  the  status  of  the  violation.  If 
an  appUcation  is  pending,  OSM  must 
also  notify  the  regulatory  authority 
before  whom  the  application  is  pending. 
Further,  OSM  is  required  to  correct 
information  containedln  AVS  to  reflect 
the  determination  which  has  been 
made. 

Paragraph  (d)(2)  of  §  773.24  provides 
that,  if  OSM  has  determined  that  the 
challenged  ownership  or  control  link 
has  not  been  shown  to  be  erroneous  and 
has  not  been  rebutted,  and  that  the 
violation  remains  outstanding,  OSM 
must  provide  notice  of^ts  determination 
to  the  permit  applicant  or  other  person 
challenging  the  link  or  the  status  of  the 
violation.  If  an  application  is  pending, 
OSM  must  also  notify  the  regulatory 
authority  before  whom  the  application 
is  pending.  Futrther,  OSM  is  required  to 
update  information  contained  in  AVS,  if 
necessary,  to  reflect  OSM's 
determinations. 

Paragraph  (d)(2)(i)  of  §  773.24 
provides  that  OSM  must  serve  a  copy  of 
its  decision  with  respect  to  a  challenge 
upon  the  applicant  or  other  challenger 
by  certified  mail,  or  by  any  other  means 
consistent  with  the  rules  governing 


se  vice  of  a  summons  and  complaint 
ur  der  Rule  4  of  the  Federal  Rules  of 
Ci  'il  Procedure.  The  regulation 
pr  )vides  that  service  is  complete  upon 
tei  der  of  the  notice  or  of  the  mail  and 
is  lot  deemed  incomplete  by  virtue  of 
a  <  lallenger's  refusal  to  accept  the 
no  ice  or  mail. 

'aragraph  (d)(2)(ii)  of  §  773.24 
pr  ivides  that  the  applicant  or  other 
ch  illenger  can  appeal  OSM's  decision  to 
th(  Department  of  the  Interior's  Office  of 
He  irings  and  Appeals  (OHA)  within  30 
da  ^s  of  such  decision  in  accordance 
wi  h  OHA  regulations  at  43  CFR  4.1380 
et  .eq.  Paragraph  (d)(2)(ii)  further 
pn  vides  that  OSM's  decision  remains 
in  ;ffect  unless  temporary  relief  was 
gr{  nted  in  accordance  with  OHA 
ref  ulations  at  43  CFR  4.1386.  The  filing 
of  in  appeal  vdll  not  automatically 
sui  pend  the  use  of  the  information  in 
A\  S  during  the  pendency  of  such 
ap  )eal.  The  challenger  must  explicitly 
se(  k  such  relief  in  appeal  proceeding 
be  ore  OHA. 

1  lection  773.25  is  a  new  section  which 
est  iblishes  standards  for  challenges  to 
ow  nership  or  control  links  and  for 
ch)  llenges  to  the  status  of  violations. 
Th ;  section  allocates  responsibilities 
be1  ween  OSM  and  State  regulatory 
aul  horities  for  resolving  issues  related  to 
ow  nership  and  control  and  provides  the 
sta  idards  for  evidence  to  resolve  such 
iss  les. 

I  aragraph  (a)  of  §  773.25  provides  that 
pn  visions  of  §  773.25  are  applicable  to 
an;  challenge  concerning  an  owmership 
or  :ontrol  link  to  any  person  or  the 
sta  us  of  any  violation  covered  by  a 
vie  ation  notice  when  §uch  challenge  is 
ma  ie  under  the  provisions  of  30  CFR 
77;  .20  and  30  CFR  773.21 
(in  providently  issued  permits); 
§§  73.23  (the  regulatory  authority's 
rev  ew  of  ownership  or  control  and 
via  atioh  information),  and  773.24 
(pr  )cedures  for  challenging  ownership 
or  <  ;ontrol  links  shown  in  AVS);  or  30 
CF  I  part  775  (administrative  and 
juc  icial  review  of  permitting  decisions). 

F  aragraph  (b)  of  §  773.25  provides  the 
basic  allocation  of  responsibility  among 
reoilatory  authorities  to  make  decisions 
wim  respect  to  ownership  or  control 
an<  with  respect  to  the  status  of 
via  ations. 

I  aragraph  (b){l)(i)  of  §  773.25 
pre  vides  that  the  regulatory  authority 
heipTe  which  an  application  is  pending 
has  responsibility  for  making  decisions 
wifc  respect  to  the  ownership  or  control 
relationships  of  the  application. 

ijaragraph  (b)(l)(ii)  of  §  773.25 
provides  that  the  regulatory  authority 
tha ;  issued  a  permit  has  responsibility 
for  making  decisions  with  respect  to  the 


ownership  or  control  relationships  of 
the  permit. 

Paragraph  (b)(l)(iii}  of  §  773.25 
provides  that  the  State  regulatory 
authority  that  issued  a  State  violation 
notice  has  responsibility  for  making 
decisions  with  respect  to  the  ownership 
or  control  relationships  of  the  violation. 

Paragraph  (b)(l)(iv)  of  §  773.25 
provides  that  the  regulatory  authority 
that  issued  a  violation  notice,  whether 
State  or  Federal,  has  responsibility  for 
making  decisions  concerning  the  status 
of  the  violation  covered  by  the  notice. 

The  "status"  of  the  violation  means 
whether  the  violation  remains 
outstanding,  has  been  corrected,  is  in 
the  process  of  being  corrected,  or  is  the 
subject  of  a  good  faith  appeal,  within 
the  meaning  of  30  CFR  773.15(b)(1). 

Paragraph  (b)(2)  of  §  773.25  provides 
that  OSM  has  responsibility  for  making 
decisions  with  respect  to  the  ownership 
or  control  relationships  of  a  Federal 
violation  notice. 

Paragraph  (b)(3)(i)  of  §  773.25 
provides  that  with  respect  to 
information  shown  on  AVS,  the 
responsibilities  of  State  regulatory 
authorities  to  make  decisions  with 
respect  to  ownership  or  control  links  are 
subject  to  the  plenary  authority  of  OSM. 

Paragraph  (b}(3)(ii)  of  §  773.25 
provides  Uiat  with  respect  to 
information  shown  on  AVS  relating  to 
the  status  of  a  violation  and  with  respect 
to  ownership  or  control  information 
which  has  not  been  entered  into  AVS  by 
a  State,  the  authority  of  a  State 
regulatory  authority  is  subject  to  OSM's 
oversight  authority  luider  30  CFR  parts 
773,  842,  and  843. 

Paragraph  (c)  of  §  773.25  establishes 
evidentiary  standards  applicable  to  the 
formal  and  informal  review  of 
ownership  or  control  links  and  the 
status  of  violations. 

Paragraph  (c)(1)  of  §773.25  provides 
that  in  any  formal  or  informal  review  of 
an  ownership  or  control  link  or  of  the 
status  of  a  violation  covered  by  a 
violation  notice,  the  agency  responsible 
for  making  a  decision  is  required  to  first 
make  a  prima  facie  determination  or 
showing  that  the  link  exists,  existed 
during  the  relevant  period,  and/or  that 
the  violation  remains  outstanding.  A 
prima  facie  determination  is  made  when 
the  agency  is  reviewing  the  evidence 
itself,  in  an  informal  process;  a  prima 
facie  showing  is  made  when  the 
agency's  determination  is  the  subject  of 
a  formal  administrative  or  judicial 
review  process.  When  the  agency  makes 
such  a  determination  or  showing,  the 
person  seeking  to  challenge  the  link  or 
the  status  of  the  violation  then  has  the 
burden  of  proving  the  necessary 
elements  of  his  or  her  challenge  to  the 
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link  or  to  the  status  of  the  violation  by 
a  preponderance  of  the  e\idence. 

Under  paragraph  (c)  of  §  773.25,  a 
challenger  of  a  link  has  to  prove  at  least 
one  of  three  proposed  conclusions  by  a 
preponderance  of  the  evidence  to 
succeed  in  his  or  her  challenge. 

First,  under  paragraph  (c)(l)(i)  of 
§  773.25,  a  challenger  could  prove  thai 
the  facts  relied  upon  by  the  responsible 
agency  to  establish  ownership  or  control 
under  the  definition  of  "owned  or 
controlled"  or  "owns  or  controls"  in  30 
CFR  773.5  do  not  or  did  not  exist  or  that 
the  facts  relied  upon  to  establish  a 
presumption  of  ownership  or  control 
under  the  definition  of  "owned  or 
controlled"  or  "owns  or  controls"  in  30 
CFR  773.5  do  not  or  did  not  exist. 

Paragraph  (c){l)(ii)  of  §  773.25 
provides  Uiat  a  person  subject  to  a 
presumption  of  ovvrnership  or  control 
under  the  definition  of  "owned  or 
controlled"  or  "owns  or  controls"  in  30 
CFR  773.5  could  rebut  such 
presumption  by  demonstrating  that  he 
or  she  does  not  or  did  not  in  fact  have 
the  authority  directly  or  indirectly  to 
determine  the  manner  in  which  surface 
coal  mining  operations  are  or  were 
conducted. 

Paragraph  (c)(l)(iii)  of  §  773.25 
provides  that  a  challenger  could  prove 
that  the  violation  covered  by  a  violation 
notice  did  not  exist,  has  been  corrected, 
is  in  the  process  of  being  corrected,  or 
is  the  subject  of  a  good  faith  appeal 
within  the  meaning  of  30  CFR 
773.15(b)(1).  Paragraph  (c)(l)(iii)  hirther 
provides,  however,  that  a  person 
challenging  the  status  of  a  violation 
would  not  be  able  to  challenge  the 
existence  of  the  violation  at  the  time  it 
was  cited  under  the  provisions  of 
§  773.24  unless  such  challenger  is  a 
permittee  acting  within  the  context  of 
§§  773.20-773.21  of  this  part.  In  any 
circumstance,  a  person  who  had  failed 
to  take  timely  advantage  of  a  prior 
opportunity  to  challenge  the  violation 
notice  or  who  was  bound  by  a  previous 
administrative  or  judicial  determination 
concerning  the  existence  of  the  violation 
would  also  be  precluded  fi-om  making  a 
challenge  to  the  existence  of  the 
violation  at  the  time  it  was  cited  in  any 
proceeding. 

Paragraph  (c)(2)  of  §  773.25  describes 
the  type  of  evidence  that  a  person 
challenging  an  ownership  or  control 
link  or  the  status  of  a  violation  has  to 
present  to  meet  the  burden  of  proof  by 
a  preponderance  of  the  evidence.  The 
regulation  provides  that  the  evidence 
presented  be  probative,  reliable,  and 
substantial.  See  5  U.S.C.  556(d). 

Paragraph  (c)(2)  of  §  773.25  provides  a 
list  of  examples  of  such  evidence  for 
proceedings  before  the  "responsible 


agency"  (the  agency  with  responsibility 
for  making  a  decision  with  respect  to  a 
challenge)  and  for  proceedings  before 
administrative  or  judicial  tribunals 
reviewing  the  decisions  of  the 
responsible  agency.  The  list  of  the  types 
of  acceptable  evidence  is  intended  to  be 
illustrative,  not  exhaustive.  It  is 
expected  that  regulator}'  authorities  will 
add  to  this  list  as  they  develop 
experience  Ln  making  determinations 
under  the  regulation. 

Paragraph  (c)(2)(i)  of  §  773.25  focuses 
upon  proceedings  before  the  responsible 
agency.  The  list  of  examples  includes 
documents  which  are  likely  to  be 
truthful  and  which  have  certain 
indicators  cf  reliability  which  go 
beyond  the  mere  assertions  of  the 
individual  presenting  the  evidence. 

Paragraph  (c)(2)(i)(A)  of  the  secUon 
provides  that  a  challenger  may  submit 
affidavits  sailing  forth  specific  facts 
concerning  the  scope  of  responsibility  of 
the  various  owners  or  controllers  of  an 
applicant,  a  permittee,  or  any  person 
cited  in  a  violation  notice;  the  duties 
actually  performed  by  such  owners  or 
controllers;  the  beginning  and  ending 
dates  of  such  owners'  or  controllers' 
affiliation  with  the  applicant,  permittee, 
or  person  cited  in  a  violation  notice:  and 
the  nature  and  details  of  any  transaction 
creating  or  serving  an  ownership  or 
control  link;  or  specific  facts  concerning 
the  status  of  the  violation. 

Paragraphs  (c)(2)(i)(B)  and  (c)(2)(i)(C) 
of  section  773.25  each  look  to  official 
certification  as  the  basis  for  the 
reliability  of  a  submitted  document. 
Paragraph  (c)(2)(i)(B)  allows  for  the 
submission  of  copies  of  certain  types  of 
documents  if  they  are  certified.  Such 
documents  include  copies  of  corporate 
minutes,  stock  ledgers,  contracts, 
purchase  and  sale  agreements,  leases, 
correspondence  or  other  relevant 
company  records.  Paragraph  (c)(2)(i)(C) 
allows  for  submission  of  certified  copies 
of  documents  filed  with  or  issued  by 
any  State,  municipal,  or  Federal 
governmental  agency. 

Paragraph  (c)(2)(i)(D)  of  final  §  773.25 
provides  for  a  challenger's  submission 
of  an  opinion  of  counsel  in  support  of 
his  or  her  position.  Such  opinion  would 
be  appropriate- for  submission  when  it  is 
supported  by  evidentiary  materials; 
when  it  is  rendered  by  an  attorney  who 
certifies  that  he  or  she  is  qualified  to 
render  an  opinion  of  law;  and  when 
counsel  states  that  he  or  she  has 
personally  and  dihgently  investigated 
the  facts  of  the  matter  or  where  counsel 
states  that  such  opinion  is  based  upon 
information  which  has  been  suppUed  to 
counsel  and  which  is  assumed  to  be 
true. 


Paragraph  (c)(2)(ii)  of  §  773.25 
provides  that,  when  the  decision  of  the 
responsible  agency  is  reviewed  by  an 
administrative  or  judicial  tribunal,  the 
challenger  could  present  any  evidence 
to  such  tribunal  which  is  admissible 
under  the  rules  of  the  tribunal.  Under 
the  regulation,  however,  the  evidence 
submitted  still  has  to  be  probative, 
credible,  and  substantial. 

Paragraph  (d)  of  §  773.25  provides  for 
the  review  and  revision  of  information 
in  AVS  to  reflect  determinations  made 
by  regulatory  authorities  in  response  to 
challenges  of  ownership  or  control  links 
or  the  status  of  violations.  Paragraph  (d) 
provides  that,  following  any 
determination  by  a  State  regulatory 
authority  or  other  State  agency,  or 
following  any  decision  by  an 
administrative  or  judicial  tribunal 
reviewing  such  determination,  the  State 
regulatory  authority  shall  review  the 
information  in  AVS  to  determine  if  the 
information  in  AVS  is  consistent  with 
the  determination  or  decision.  If  it  is  not 
consistent,  the  State  regulatory  authority 
is  required  to  promptly  inform  OSM  and 
request  that  the  AVS  information  be 
revised  to  reflect  the  determination  or 
decision. 

Part  778 — Permit  Applications — 
Minimum  Requirements  for  Legal. 
Financial.  Compliance,  and  Related 
Information 

Paragraph  (c)  of  30  CFR  778.14  is 
amended  to  require  a  permit  applicant 
to  disclose  "all  violation  notices" 
received  by  the  applicant  within  the 
preceding  three  years.  In  addition,  the 
introductory  language  of  the  provision 
is  amended  to  require  the  disclosure  of 
all  outstanding  violation  notices  for  any 
surface  coal  mining  operation  that  is 
deemed  or  presumed  to  be  owTied  or 
controlled  by  either  the  applicant  or  by 
any  person  who  is  deemed  or  presumed 
to  own  or  control  the  applicant  under 
definitions  of  "owned  or  controlled"  or 
"owns  or  controls"  under  30  CFR  773.5. 

The  regulation  previously  required 
the  applicant  to  disclose  violations  of  a 
number  of  various  laws  listed  in  30  CFR 
778.14(c).  Use  of  the  amended 
definition  of  "violation  notice"  adopted 
today  as  part  of  30  CFR  773.5  obviates 
the  need  for  listing  each  of  these 
violations  in  30  CFR  778.14. 

The  regulation  also  previously 
required  that  the  applicant  provide  only 
a  list  of  unabated  cessation  orders  and 
unabated  air  and  water  quality  violation 
notices  received  prior  to  the  date  of  the 
apphcation  by  any  surface  coal  mining 
and  reclamation  operation  owned  or 
controlled  by  either  the  applicant  or  by 
any  person  who  owns  or  controls  the 
applicant.  With  respect  to  this  list,  the 
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previous  regulation  did  not  require  that 
an  applicant  list  notices  of  violation 
received  or  unpaid  penalties  or  fees 
incurred  by  any  surface  coal  mining 
operation  owned  or  controlled  by  the 
applicant  or  by  any  person  who  o«vns  or 
controls  the  applicant. 

Paragraph  (c)  of  §  778.14  is  now 
amended  to  require  an  applicant  to 
disclose  all  outstanding  violation 
notices  received  by  any  surface  coal 
mining  operation  that  is  deemed  or 
presumed  to  own  or  control  the 
applicant. 

In  addition,  OSM  has  amended   > 
paragraph  (c)  of  §  778.14  to  provide  that 
for  each  notice  of  violation  issued 
pursuant  to  30  CFR  843.12  or  under  a 
Federal  or  State  program  fm  which  the 
abatement  period  has  not  expired,  the 
applicant  must  certify  that  such  notice 
of  violation  is  in  the  process  of  being 
abated  to  the  satisfaction  of  the  agency 
with  jurisdiction  over  the  violation. 

Part  840— State  Regulatory  Authority: 
Inspection  and  Enforcement 

Paragraph  (b)  of  30  CFR  840.13  is 
amended  to  include  a  reference  to 
§  843.23.  a  proposed  rule.  As  has  been 
explained  previously,  OSM  has  deferred 
action  on  adopting  proposed  §  843.23  at 
this  time.  The  reference,  however,  to 
that  section  has  been  placed  in  $  840.13 
in  the  event  that  proposed  §  843.23  is 
adopted.  The  use  of  such  reference  does 
not  mean,  however,  that  OSM  will 
ultimately  adopt  proposed  §  843.23. 

Part  843 — Federal  Enforcement 

OSM  amends  the  Table  of  Contents  of 
30  CFR  part  843  to  add  §  843.24, 
oversight  of  State  permitting  decisions 
with  respect  to  ownership  or  control  of 
the  status  of  violations. 

Former  §  843.10  is  deleted  since  part 
843  did  not  contain  any  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507.  The 
references  to  §§  843.14(c)  and  843.16 
formerly  in  §  843.10  did  not  represent 
information  collection  requirements. 
The  requirement  in  §  843.14(c)  for  OSM 
to  furnish  copies  of  notices  and  orders 
to  the  State  regulatory  authority  and  to 
any  person  having  an  interest  did  not 
require  0MB  approval  because  the 
obligation  to  provide  the  information  is 
imposed  upon  OSM  and  not  upon  the 
State  or  upon  a  member  of  the  public. 
Section  843.16  merely  informs  the 
public  of  the  right  to  file  an  application 
for  review  and  request  a  hearing  under 
43  CFR  part  4. 

Section  843.24  is  a  new  section  which 
provides  standards  for  OSM's  oversight 
of  State  permitting  decisions  with 
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espect  to  ownership  or  control  or  the 
itatus  of  violations. 

Paragraph  (a)  of  §  843.24  establishes 
he  bases  which  require  OSM  to  taice 
)  iction  under  the  provisions  of 
laragraphs  (b)  and  (c)  of  proposed 
i  843.24.  Paragraph  (a)  provides  that 
)SM  is  required  to  take  action 
whenever  it  determines,  through  its 
oversight  of  the  implementation  of  State 
irograms,  that  a  State  has  issued  a 
trmit  without  complying  with  the 
itate  program  equivalents  of  proposed 
j§  773.22  (verification  of  ownership  or 
iontrol  appUcation  information),  773.23 

iview  of  ownership  or  control  and 
iolation  information),  773.24 
rocedures  for  challenging  ownership 
|r  control  links  shown  in  AVS),  773.25 
standards  for  challenging  ownership  or 
•ntrol  links  and  the  status  of 
Violations),  and  §  843.23.  As  has  been 
explained  previously,  OSM  has  deferred 
action  on  adopting  proposed  §  843.23  at 
mis  time.  The  reference,  however,  to 
tpat  proposed  rule  has  been  placed  in 

1843.24  in  the  event  that  §  843.23  is 
dopted.  The  use  of  such  reference  does 
ot  mean,  however,  that  OSM  mil 
timately  adopt  proposed  §  843.23. 
If,  as  a  lesuh  of  detennination  made 
tder  paragraph  (a)  of  §  843.24.  OSM 
has  reason  to  beheve  that  the  State  has 
issued  a  permit  improvidently  within 
the  meaning  of  30  CFR  773.20, 
paragraph  (b)  of  §  843.24  requires  OSM 
ti»  initiate  action  undo-  30  CFR  843.21. 
Paragraph  (c)  of  §  843.24  provides  for 
p  imedial  actions  by  OSM  against  a  State 
\  hich  knowingly  fails  to  comply  with 
t  le  regulations  relating  to  ownership  or 
c  introl  and  violation  information 
c  uring  the  permit  application  process. 

t .  General  Comments 

Numerous  comments  were  made 

V  hich  addressed  various  issues  with 

r  ispect  to  the  overall  rulemaking.  While 
s  ich  comments  also  invoked  particular 
s  ictions  of  the  proposed  rules,  these 
o  )mments  asserted  several  central 
t  lemes  which  went  beyond  particular 
s  ictions  of  the  rulemaking  even  through 
s  icciflc  sections  of  the  proposed 
r  ilemaking  were  referenced  as  areas  of 
c  )ncem  by  the  commenters. 
A  ccordingly,  OSM  has  decided  to 
a  Idress  these  central  issues  in  this 
p  Jrtion  of  the  preamble.  Within  the 
o  intext  of  such  discussion,  particular 
St  ictions  of  the  proposed  and  final  rules 

V  ill  be  referred  to  as  necessary. 

N  evertheless,  in  these  responses,  OSM 
f(  cuses  upon  central  issues  which 
a  )pear  to  be  of  overarching  concern  to 
t  e  commenters. 


DueProoess 

Industry  commenters  asserted  that  the 
proposed  rules  violated  due  process  and 
the  underlying  principles  of  the  Act 
These  commenters  further  argued  that 
OSM's  proposed  rules  violated  due 
process  principles  because  they  did  not 
allow  for  a  permit  conditioned  upon  the 
outcome  of  an  appeal  of  an  ownership 
or  control  link,  upon  the  challenge  of 
the  status  of  the  violation,  or  upon  the 
challenge  of  the  existence  of  the 
violation  at  the  time  it  was  cited.  They 
also  asserted  that  because  OSM  did  not 
allow  for  de  novo  challenges  of  the 
existence  of  violations  by  owners  or 
controllers,  the  proposed  rules  violated 
due  process  principles. 

OSM  disa^ees  with  these 
commenters'  characterizations.  The 
proposed  rules  and  the  rules  which 
have  been  adopted  today  provide 
detailed  procedures  to  assure  that  those 
vnshing  to  contest  ownership  or  control 
links  and  the  status  of  violations  may  do 
so.  Further,  the  proposed  and  final  rules 
provide  that  dedsiona  on  these  matters 
are  made  based  upon  credible  evidence 
and  fair  procesaes.  Those  seeking  to 
challenge  the  existence  of  violations 
have  the  oppwtunity  to  do  so,  incident 
to  permit  denial,  in  accordance  with 
ctirrently  existii^  rules  which  predate 
this  rulmiaking.  See  Preamble  to 
Requiremento  for  Surface  Coal  Mining 
and  Reclamation  Permit  Approval; 
Ownership  and  Control;  Final  Rule,  S3 
FR  38868  at  page  3888S  ("Due  Process 
Provided.")  (October  3, 1988),  In 
addition,  today's  final  rules  clarify  that 
permittees  may  make  such  challenges 
within  the  context  of  the  improvidently 
issued  permit  process.  The  procedures 
provided  in  today's  final  rules 
supplranent  current  rules  contained  at 
30  CFR  part  773  to  provide  more  than 
sufficient  due  prooe^  to  protect  the 
limited  property  interest  a  permit 
appUcant  has  in  the  expectancy  of  a 
permit  to  engage  in  surface  coal  mining 
operations. 

OSM  does  not  believe  that  principles 
of  due  process  mandate,  as  a  necessary 
condition  precedent  to  the  denial  of  a 
permit  to  an  owner  or  controller  of  a 
violator,  that  the  agency  provide  a  full, 
formal,  de  novo  hearing  on  the  merits  of 
an  ovtmership  or  control  link,  the 
existence  of  the  violation  at  the  time  it 
was  cited,  and  the  status  of  the 
violation — followed  by  an  exhaustive 
appeal  on  each  of  these  matters  to  the 
court  of  last  resort.  Instead,  the  final 
rules  adopted  today  provide  due  process 
commensurate  vrith  the  limited  interest 
of  a  permit  applicant— 4he  expectancy  of 
permit  issuance.  OSM's  position  is 
consistent  with  the  agency's  earlier 
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statements  relating  to  the  sufficiency  of 
due  process  and  the  protection  of 
property  rights  provided  by  the 
ownership  and  control  rules  and  the 
AVS.  See  Preamble  to  Requirements  for 
Surface  Coal  Mining  and  Reclamation 
Permit  Approval:  Ownership  and 
Control;  Final  Rule,  53  FR  38868  at  page 
38885  (October  3. 1988). 

Moreover,  in  the  cases  of  Pittston  Co. 
V.  Lujan.  No.  92-1606  (4th  Cir.)  and  No. 
91-0006-A  (W.D.  Va.).  National 
Wildlife  Federation  v.  Lujan,  No.  88- 
3117  (D.D.C.),  and  Save  Our 
Cumberland  Mountains,  Inc.  v.  Lujan. 
No  81-2134  (D.D.C.).  coal  industry 
interests  advanced  similar  due  process 
arguments  attacking  the  agency's 
ownership  and  control  rules  published 
at  53  FR  38868  et  seq.  on  October  3. 
1988,  and  the  agency's  implementation 
of  AVS  and  those  rules.  In  the  briefs 
submitted  by  the  Department  of  the 
Interior  in  those  cases,  the  Department 
analyzed  relevant  case  law  and  carefully 
explained  why  the  due  process 
criticisms  were  not  well  taken.  Copies  of 
these  briefs  are  being  placed  in  the 
Administrative  Record  of  this 
rulemaking.  To  the  extent  relevant. 
OSM  incorporates  the  arguments 
advanced  by  the  Department  in  those 
briefs  herein  by  reference. 

Further.  OSM  disagrees  with  the 
commenters'  view  that  due  process 
requires  that  conditional  permits  be 
made  available  during  the  tendency  of 
the  appeal  of  an  ownership  or  control 
link  as  a  condition  precedent  to  permit 
block.  The  final  rules  published  today 
provide  ample  protection  for  an  owner 
or  controller  by  providing  the 
opportunity  for  an  owner  or  controller 
to  challenge  an  ownership  or  control 
link.  Further,  the  final  rules  provide  for 
the  Department's  Office  of  Hearings  and 
Appeals  (OHA)  to  grant  temporary  reUef 
from  a  permit  block,  where,  inter  alia, 
^     the  challenger  has  a  substantial 

likelihood  of  prevailing  on  the  merits  of 
the  appeal.  OHA  is  contemporaneously 
publishing  final  rules  establishing 
procedures  for  the  granting  of  temporary 
relief.  Under  OSM's  final  rules 
published  today  and  the  OHA  rules,  the 
likelihood  of  the  erroneous  deprivation 
of  a  permit  due  to  an  erroneous  link  is 
minimal.  An  appellant  with  a 
meritorious  claim  can  get  relief. 
Conditional  permits  for  all  appellants, 
vkdthout  regard  to  the  merits  of  their 
claims,  are  uimecessary  and 
unwarranted. 

Moreover,  the  final  rules  published 
today  provide  a  measiue  of  protection 
commensurate  with  the  very  limited 
interest  that  a  permit  appUcant  has  in 
his  or  her  application  for  a  permit.  An 
applicant  does  not  have  a  right  to  a 


permit  to  mine  coal  in  the  same  way 
that  he  or  she  has  title  to  real  property 
or  a  leasehold  interest  in  a  mineral 
lease.  A  permit  to  mine  coal  is  a 
privilege  granted  by  the  regulatory 
authority  to  those  who  have  complied 
with  the  requirements  of  the  Act  and  the 
applicable  regulatory  program, 
including  the  provisions  of  Section 
510(c)  of  the  Act  and  the  provisions  of 
30  CFR  part  773.  Until  an  appUcant  has 
been  found  in  compliance  writh  the 
appUcable  provisions  of  the  program; 
until  the  other  provisions  governing 
permit  issuance  have  been  satisfied;  and 
until  a  permit  has  been  issued,  the 
applicant  has.  at  most,  an  expectation 
which  may  or  may  not  be  reasonable, 
depending  upon  the  circumstances,  Uiat 
he  or  she  will  qualify  for  permit 
issuance.  Such  an  expectancy  is  highly 
speculative,  continent,  and  limited. 
Investments  based  on  an  expectancy  do 
not  transform  the  expectancy  into  a 
presently  vested  property  right.  See 
generally  facobsen  v.  Hannifin,  6Z7  F.2d 
177, 179-60  (9th  Qr.  1980).  "To  have  a 
property  interest  in  a  benefit,  a  person 
clearly  must  have  more  than  an  abstract 
need  or  desire  for  it.  He  must  have  more 
than  a  unilateral  expectation  of  it.  He 
must,  instead,  have  a  legislation  claim 
of  entitlement  to  it."  See  also  Board  of 
Regents  v.  Roth,  408  U.S.  564,  577 
(1972). 

In  contrast  to  this,  the  agency's 
interest  in  and  responsibility  for 
implementing  Section  510(c)  of  the  Act 
is  substantieil  and  must  be  balanced 
against  the  limited  property  interest  of 
the  permit  appUcant.  OSM's  abiUty  to 
implement  the  provisions  of  Section 
510(c)  of  the  Act  is  critical  to  the 
agency's  enforcement  of  the  Act.  Those 
provisions  of  the  Act  prevent  violators 
from  receiving  new  permits  and,  thus, 
from  injuring  the  environment  at  new 
surface  coal  mining  operations.  Those 
provisions  of  the  Act  encourage 
abatement  of  violations  and  deter 
operators  and  their  owners  or 
controllers  from  committing  violations. 
Potential  applicants  fear  permit  denial 
in  the  future.  Therefore,  such  appUcants 
are  motivated  to  prevent  or  abate 
violations  in  the  present.  Thus,  OSM 
has  a  substantial  interest  in  the 
successful,  credible  implementation  of 
Section  510(c)  of  the  Act. 

If  conditional  permits  were  allowed 
during  the  pendency  of  a  prolonged 
appellate  process  challenging  an 
ownership  or  control  link,  the  agency's 
abihty  to  enforce  the  provisions  of 
section  510(c)  of  the  Act  and  the 
ownership  and  control  rules  would  be 
severely  compromised.  Rather  than 
abate  the  violations  of  their  owned  or 
controlled  pperations,  it  is  possible  that 


some  applicants  would  routinely  appeal 
ownership  or  control  links  without 
regard  to  the  strength  of  the  link  as 
demonstrated  by  a  full  proceeding  on 
the  merits.  Such  applicants  would 
appeal  merely  for  the  purpose  of  gaining 
conditional  permits.  l5epending  upon 
how  long  the  appeals  process  ran,  an 
operator  with  a  conditional  permit 
could  extract  a  significant  portion  of  the 
coal  in  a  permitted  mine  and  would 
have  no  incentive  to  abate  the  violations 
of  the  surface  coal  mining  operation  to 
which  he  had  been  linked.  The  Act  does 
not  contemplate  such  a  result;  nor  does 
the  Constitution  require  it. 

Further,  such  a  result  would  provide 
an  unfair  competitive  advantage  to  an 
unscrupulous  operator  to  the  detriment 
of  the  interests  of  the  other  members  of 
the  coal  industry,  the  majority  of  whom 
take  responsibility  for  environmerttal 
reclamation  and  are  responsible 
corporate  citizens. 

Nevertheless,  industry  commenters 
have  asserted  that  there  is  little 
likelihood  of  operators  making  fiivolous 
or  bad  faith  ownership  or  control 
appeals  because  they  have  significant 
investments  in  their  surface  coal  mining 
operations.  While  OSM  recognizes  that 
this  is  probably  true  for  the  majority  of 
operators,  including  those  who  have 
provided  comments  on  the  proposed 
rules,  experience  has  shown  that  a  small 
minority  of  irresponsible  operators  can 
create  harm  disproportionate  to  their 
numbers.  In  the  process,  such 
irresponsible  operators  do  harm  not  just 
to  OSM's  effective  implementation  of 
the  Act.  but  also  to  the  reputation  of  the 
industry  as  well. 

For  instance,  a  marginal  operator's 
significant  investment  in  coal  extraction 
equipment  may  mask  his/her  plan  to 
avoid  spending  resources  on 
reclamation.  Indeed,  there  could  be  a 
serious  economic  temptation  for  such  an 
operator  to  protect  a  significant 
investment  by  appealing,  if  such  appeal 
would  support  the  continuation  of 
operations.  Accordingly,  OSM  considers 
the  extent  of  an  applicant's  investment 
in  a  surface  coal  mining  operation  to  be 
an  unreliable  indicator  of  an  appUcant's 
motive  in  initiating  an  app>eal.  "Thus, 
OSM  declines  to  develop  a  process 
requiring  the  evaluation  of  operators' 
good  faith  based  upon  their  comparative 
investments  in  surface  coal  mining 
operations. 

OSM  does  recognize,  however,  that  a 
permittee  has  an  interest  in  his  permit 
deserving  of  a  higher  level  of  protection 
than  that  of  an  applicant  with  respect  to 
an  application.  A  valid  permit 
represents  more  than  the  mere 
expectancy  represented  by  an 
application.  A  current,  valid  permit 
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represents  legal  authorization  to 
conduct  surface  coal  mining  operations 
in  accordance  with  the  terms  of  such 
permit.  See  section  506  of  the  Act. 
Further,  a  permit  carries  with  it  the  right 
of  successive  renewal.  See  section 
506(d)(1)  of  the  Act;  30  CFR  774.15. 
Thus,  a  detailed  process  governing 
improvidently  issued  permits  has  boen 
established  which  recognizes  this 
interest  See  30  CFR  773.20;  773.21.  hi 
response  to  concerns  asserted  by 
industry  with  respect  to  due  process, 
OSM  has  amended  the  regulations 
governing  improvident  permit  issuance 
to  provide  that  a  permittee  can 
challenge  the  existence  of  the  violation 
at  the  time  it  was  cited  as  part  of  the 
improvidently  issued  permit  process. 
See  773.20(b)(2).  OSM  has  done  this  in 
recognition  of  the  more  substantial 
interest  that  a  permit  represents  in 
contrast  to  the  limited  interest 
represented  by  a  permit  application. 

Industry  conunenters  have  further 
asserted  that  an  owner  or  controller 
must  be  afforded  the  opportunity  to 
challenge  the  validity  of  the  existence  of 
the  violation  at  the  time  that  it  was  cited 
as  a  condition  precedent  to  the 
recommendation  of  a  denial  of  a  permit 
application  for  an  owner  or  controller  of 
the  violation.  These  commenters  argued 
that  owners  or  controllers  may  not  have 
had  the  opportunity  to  challenge  the 
validity  of  the  violation  which  forms  the 
basis  of  the  permit  d«ual  at  the  time  it 
was  cited.  They  argued  that  only  the 
actual  violators  were  cited  at  that  time 
and  that  the  owners  or  controllers 
would  not  have  received  notice  in  a 
timely  manner  to  enable  them  to 
challenge  the  violation  then.  They 
further  asserted  that  a  right  to  contest 
the  merits  of  a  violation  after  permit 
denial  is  not  sufGcient  to  redresss  the 
harm  caiised  by  permit  denial.  Rather 
than  face  permit  denial,  they  as.«:erted 
that  rati  operators  will  be  forced  to  pay 
the  disputed  fees  or  to  reclaim  land. 
Arcordtngly.  they  asserted  that  tht-y 
should  be  allowed  to  challenge;  the 
violation  prior  to  any  permit  dRoial. 

OSM  disagrees  with  those  views.  The 
rights  of  an  owner  or  controller  are  well 
protected  by  the  ability  to  challenge  the 
link  to  the  violation.  If  the  ownership  or 
control  link  is  not  well  taken,  then  the 
violation  is  irrelevant  as  a  basis  for 
permit  block  If  the  link  is  meritorious, 
the  owner  or  controller  would  have 
been  well-positioned  to  have  had 
knowledge  in  fact  of  the  citations,  if  he 
or  she  desired  such  knowledge,  see,  e.g., 
30  CFR  843.15(d),  and  to  have 
compelled  the  controlled  surface  coal 
mining  operation  to  abate  the  violation 
or  to  challenge  the  violation  in  a  timely 
manner.  See.  e.g.,  30  CFR  843.16(a). 
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i  iccordingly,  if  an  ownership  or  ccmtrol 

I  nk  is  well  taken,  the  owner  or 

( ontroller  has  already  had  an 

<  pportunity  to  challenge  the  violation  or 

t }  abate  the  violation  through  the 

( ontroUed  entity.  Under  these 

c  ircumstances,  OSM  does  not  believe 

t  lat  an  ovraer  or  controller  is  entitled  to 

a  a  additional  opportunity  to  challenge 

t  le  existence  of  a  violation  before  the 

t  igulatory  authority  can  deny  issuance 

c  f  a  permit 

Even  so,  the  final  rules  promulgated 
t  )day  would  not  prohibit  the  challenge 
c  f  the  existence  of  the  violation.  Such  a 
c  lallenge,  however,  must  be  made  at  the 
t  me  of  permit  denial,  rath»'r  than 
b  efore,  by  persons  who  are  not  bound  by 
J.  rior  administrative  or  judicial 
f  roceedings  with  respect  to  the 
e  idstence  of  the  violation  or  who  have 
r  ot  had  a  prior  opportunity  to  challenge 
t  le  existence  of  the  violation.  This  is 
e  itirely  consistent  with  OSM's  position 
a  >  expressed  in  the  preamble  to  the 
0  ivnership  imd  control  rules  published 
ii  1 1988.  See  Preamble  to  Requirements 
f(  ir  Surface  Coal  Mining  and 
F  eclamation  Permit  Approval; 
C  wnership  and  Control;  Final  Rule,  53 
F  ?  38868  at  page  38885  (October  3, 
1983). 

Additionally,  within  the  context  of 
t(  day's  final  provisions  amending  the 
n  gulations  governing  improvident 
p  Jrmit  issuance.  OSM  has  made  explicit 
t  at  a  permittee  may  challenge  the 
e  Listence  of  the  violation  at  the  time  it 
V  as  cited.  A  permittee  may  make  such 
c  lallenge  if  the  challenge  is  not 
o  herwise  precluded  by  a  permittee's 
p  evious  failure  to  take  advantage  of  a 
p  ior  opportunity  to  challenge  or  by  a 
p  ior  administrative  or  judicial 
d  ^termination  concerning  the  existence 
o  the  violation.  See  §§  773.20  and 
%  '3.25. 

Nevertheless,  the  industry 
c  mimenters  questioned  whether  the 
a  ility  to  challenge  a  violation  after 
p  rmit  denial  is  illusory  because  OSM 
n  ay  attempt  to  argue  that  the  owner  or 
CI  ntroUer  failed  to  take  advantage  of  a 
p  ior  opportunity  to  challenge  Uie 
v  olation  at  the  time  that  it  was  issued 
o  that  the  challenger  was  bound  by  a 
p  ior  administrative  or  judicial 
d  termination.  This  is  not  OSM's  intent. 
E  ch  specific  case  must  be  evaluated  on 
it  merits,  hi  general,  a  challenge  would 
bi  precluded  only  when  the  facts 
ii  dicate  that  a  potential  challenger  has 
a  -eady  had  the  oppcHlunity  to 
cl  allenge  and  has  squandered  it,  or 
w  len  the  potential  challenger  is  bound 
b    a  prior  determination.  The  purpose 
o  this  portion  of  the  proposed  rates  and 
til  e  final  rules  as  adopted  is  to  eliminate 
m  iiltiple  repetitive  opportunities  for 


challenge  for  those  who  have  already 
had  a  substantive  opportunity  to 
challenge,  either  directly  or  through  a 
controlled  entity.  It  is  not  OSM's 
intention  to  ass^  these  defenses  to  a 
challenge  unless  such  defenses  are 
supported  by  the  facts  of  a  particular 
case. 

Industry  commenters  argued  that  a 
State's  decisicn  to  deny  a  permit  based 
upon  violation  information  contained  in 
AVS  is  also  not  subject  to  challenge. 
OSM  disagrees.  The  existence  of  the 
violation  at  the  time  it  was  dted,  along 
with  any  other  bases  for  permit  denial, 
•amay  be  challenged  in  a  proceeding 
under  30  CFR  part  775,  or  the 
equivalent  State  programs,  subject  to  the 
defenses  discussed  above.  To  the  extent 
that  a  regulatory  authority  has  based  its 
permit  denial  decision  upon  violation 
information  contained  in  AVS,  that 
information  would  be  an  integral  part  of 
the  challenge  proceeding.  When 
administrative  and  judicial  tribunals 
consider  appeals  of  permit  denials,  it  is 
probable  that  evidence  related  to 
violations  which  form  the  basis  of  a 
permit  denial  will  be  relevant  to  the 
tribunal.  OSM  will  work  with  State 
regulatory  authorities  to  provide 
supporting  documentaticn  if  required 
for  appeals  of  State  permitting 
decisions.  OSM  anticipates  that  State 
regulatory  authorities  will  similarly 
cooperate  with  OSM  and  with  each 
other  in  making  such  evidence  related 
to  violation  information  available  to 
administrative  and  judicial  tribunals. 

Industry  commenters  also  asserted 
that  the  proposed  rules,  along  with  the 
ownership  and  control  rales 
promulgated  in  1988,  deny  due  proc-ess 
in  that  they  retroactively  impose 
responsibilities  for  violations  upon 
owners  and  controllers.  Again.  OSM 
must  reject  this  characterization  of  the 
effect  of  the  proposed  rules  and  19S8 
ownership  and  control  rales.  OSM  must 
fiirther  reject  this  characterization  with         * 
respect  to  the  final  regulations  adopted 
today.  The  ownership  and  control  rules 
published  in  1988,  the  AVS-relaled 
proposed  rules  pubfished  in  September. 
1991,  and  the  final  rules  published 
today  subject  the  owners  or  controllers 
of  violations  to  permit  denial  for 
currently  outstanding  violations,  rather 
than  past,  abated  violations.  This 
obligation  follov^rs  the  clear  mandate  of 
section  510(c)  of  the  Act  which  requires 
the  denial  of  permits  when  "any  surface 
coal  mining  operation  owned  or 
controlled  by  the  applicant  is  currently 
in  violation"  of  the  Act  or  other  laws 
cited. 

Moreover,  the  presumptions  of 
ownership  and  contro)  provided  by  30 
CFR  773.5  and  the  final  rules  ooercly 
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reflect  the  reality  that  owners  or 
controllers  have  the  authority,  by  reason 
of  their  control  at  the  time  that  the 
violations  are  committed  or  during  any 
period  when  the  violations  remained 
outstanding,  to  be  aware  of  violations,  to 
compel  their  controlled  entities  to 
undertake  timely  challenges  of 
violations,  and  to  compel  their 
controlled  entities  to  abate  violations  of 
the  Act.  Under  these  circumstances, 
there  is  no  retroactive  application  of 
responsibility. 

Moreover,  the  clear  provisions  of 
section  507(b)(4)  of  the  Act  require,  in 
substance,  that  permit  applicants 
identify  most  of  those  people  who  are 
considered  owners  or  controllers  for 
purposes  of  section  510(c)  of  the  Act 
and  30  CFR  773.15  and  773.5.  As  OSM 
observed  in  the  preamble  to  the 
ownership  and  control  rales  published 
in  1988: 


The  legislative  history  of  section  507(b)(4) 
includes  the  statement  that  "(tlhe 
information  required  by  (section  507(b)(4)l  is 
a  key  element  of  the  operator's  affinnative 
demonstration  that  the  environmental 
protection  provisions  of  the  Act  can  be  met 
as  stipulated  in  Section  510  and  includes:  (l) 
Identification  of  all  parties,  corporations,  and 
officials  involved  to  allow  identification  of 
parties  ultimately  responsible  •  •  *."  H  R. 
Rep  No.  94-896, 94th  Cong.,  2nd  Sess.  Ill 
(1976).  (Emphasis  added.)  See  also  S.  Rep 
No.  94-28. 94th  Cong..  1st  Sess.  206  (1975). 

See  Preamble  to  Requirements  for 
Surface  Coal  Mining  and  Reclamation 
Permit  Approval;  Ownership  and 
Control;  Final  Rule,  53  FR  38868  at  paee 
38875  (October  3, 1988). 

With  the  ovraership  and  control  rules 
published  in  October  of  1988  and  with 
these  final  rales  published  today,  OSM 
is  simply  implementing  sections  510(c) 
and  507(b)(4)  of  the  Act.  None  of  these 
provisions  impose  retroactive 
responsibilities. 

Finally,  related  to  their  due  process 
concerns,  industry  commenters  argued 
that  the  proposed  rales  also  violate  the 
Act  by  not  providing  conditional 
permits  during  the  appeal  of  ownership 
or  control  links,  the  current  status  of  the 
violation,  or  the  existence  of  the 
violation  at  the  time  it  was  cited.  They 
pointed  to  the  provisions  of  current  30 
CFR  773.15(b)(2)  which  allow  for  a 
permit  to  be  conditioned  upon  a  good 
faith,  direct  administrative  or  judicial 
appeal  to  contest  the  validity  of  the 
current  violation  as  indicative  of  the 
agency's  longstanding  recognition  that 
such  an  appeal  is  consistent  with  the 
Act. 

OSM  disagrees  vrith  the  commenters' 
analysis  and  rejects  the  view  that  OSM's 
historic  interpretation  of  the  Act 
requires  that  owners  or  controllers  be 


entitled  to  permits  conditioned  upon 
the  appeals  of  ownership  or  control 
links,  the  status  of  the  violation,  or  the 
existence  of  the  violation  at  the  time 
that  it  was  cited. 

OSM's  regulation  at  30  CFR 
773.15(b)(2)  does  not  constitute  the 
agency's  recognition  that  all  appeals 
form  the  basis  for  conditional  permits. 
Such  a  blanket  interpretation  would 
negate  the  clear  mandate  of  the 
provisions  of  section  510(c)  of  the  Act 
and  of  30  CFR  773.15(b)(1)  which 
require  the  denial  of  permits  to 
applicants  who  own  or  control  surface 
coal  mining  operations  in  current 
violation  of  the  Act.  As  has  been 
discussed  previously  in  this  preamble, 
the  issuance  of  permits  conditioned 
upon  the  appeal  of  ownership  or  control 
links  thwarts  the  effective 
implementation  of  section  510(c)  of  the 
Act.  OSM  has  never  interpreted  its 
regulations  to  allow  for  such  a  result. 
Contrary  to  commenters'  assertions, 
the  regulaUon  at  30  CFR  773.15(b)(2) 
oiily  allows  a  hmited  exception  for  good 
faith,  direct  administrative  or  judicial 
appeals  contesting  the  validity  of  the 
violation  as  the  basis  for  conditional 
issuance.  An  appeal  of  an  ownership  or 
control  link  which  tests  a  person's 
relationship  to  a  violator  or  to  a 
violation  does  not  test  the  vafidity  of  the 
underiying  violation.  To  the  extent  that 
the  provisions  of  a  State  program  allow 
for  conditional  issuance  based  upon  the 
appeal  of  an  ownership  or  control  link, 
those  provisions  must  be  considered 
less  effective  than  comparable  Federal 
provisions.  See  30  CFR  parts  730  and 
732. 

Moreover,  in  many  instances,  the 
existence  of  ownership  or  contnjl  links 
in  AVS  may  be  readily  discovered  by 
the  presumed  controllers,  and  the 
accuracy  of  those  links  administratively 
challenged  prior  to  the  actual  denial  of 
a  permit  by  a  regulatory  authority.  An 
appeal  challenging  the  current  status  of 
a  violation  does  not  constitute  a  direct  - 
challenge  to  the  vahdity  of  the  violation 
at  the  time  tliat  it  was  cited.  Instead,  it 
would  test  whether  the  violation  is 
currently  abated  or  not. 

An  appeal  as  to  the  existence  of  the 
violation  at  the  time  it  was  cited  could 
constitute  a  challenge  as  to  the  validity 
of  the  violation.  Nevertheless,  there  is 
nothing  in  the  Act  or  OSM's  regulations 
which  requires  that  such  an  appeal, 
undertaken  by  anovraer  or  controller  of 
a  violator  after  standard  appeal  times 
have  ran,  be  the  basis  for  conditional 
issuance.  Conditional  issuance  is 
particularly  inappropriate  when  the 
controller  s  abihty  to  compel  the 
controlled  entity  to  act  is  taken  into 
account.  A  controller  has  the  capacity  to 


force  the  controlled  entity  to  abate  or  to 
appeal  and  would  have  had  such  rights 
at  the  time  that  the  violation  was  cited. 
Thus,  a  timely  appeal  of  the  violation, 
directly  made  through  administrative  or 
judicial  tribunals,  could  have  been 
made  at  that  time. 

One  commenter  argued  that  due 
process  protection  in  the  proposed  rales 
should  be  enhanced.  In  substance,  this 
commenter  asserted  that  it  is  unfair  to 
deny  permits  to  appUcants  or  to  subject 
active  permits  to  treatment  as 
improvidently  issued  permits  where  the 
applicants  or  permittees  are  subjectively 
unaware  of  their  ownership  or  control 
links  to  violators  or  of  the  import  of 
such  relationships.  Accordingly,  this 
commenter  proposed  tharsuch  persons 
should  have  extended  opportunities  for 
"corrections  and  questions"  without  the 
risk  of  permit  denial  or  revocation. 

OSM  appreciates  the  commenter's 
suggestion,  but  does  not  believe  that 
further  proposed  rules  are  needed  or 
that  amendments  to  the  final  rales 
should  be  made  to  reflect  the 
commenter's  proposal.  The  AVS  Office 
will  work  with  anyone  at  any  time, 
including  when  there  is  no  pending 
permitting  action,  to  answer  questions 
and  make  appropriate  corrections  to 
ownership  and  control  information  in 
the  database.  Data  in  the  system  is 
available  on-line  to  anv  interested  party 
and  the  AVS  Office  will  provide  print- 
outs of  AVS  data  on  request.  The  AVS 
Office  will  also  provide  training  to 
interested  parties  on  the  use  of  the 
system.  The  AVS  Office  routinely  works 
with  major  companies  to  insure  Oiat 
their  ownership  and  control  information 
in  the  system  is  kept  current.  Given  all 
these  factors,  there  is  no  "risk  of  permit 
denial"  necessarily  involved  in  the 
resolution  of  an  ownership  and  control 
link. 

Furthermore,  apphcants  and 
permittees  are  deemed  to  be  aware  of 
the  law.  The  ownership  and  control 
rules  were  published  in  October,  1988. 
Since  that  time,  appHcants  and 
permittees  could  reasonably  be  expected 
to  be  aware  of  the  regulations  and  could 
have  acted  to  cure  any  outstanding 
violations  or  to  resolve  any  erroneous 
links  in  the  AVS  which  would  form  the 
basis  for  a  permit  denial  or  revocation. 
Thus,  any  "unfair  surprise"  to 
applicants  or  permittees  posited  by  the 
commenter  is  not  an  actual  problem. 
Accordingly,  it  is  entirely  legitimate  to 
deny  permits  to  such  apphcants  or 
permittees  when  they  are  linked  to 
violations. 

Further,  permit  applicants  are 
required  to  provide  full  ownership  and 
control  information  at  the  time  of  permit 
application.  See  30  CFR  778.13;  778.14. 
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Permittees  are  required  to  update 
relevant  ownership  and  control 
information  in  a  timely  manner.  See  30 
CFR  774.17.  Thus,  the  proposed  remedy 
offered  by  the-commenter  is  already  a 
requirement  of  the  rules.  Finally,  in  the 
unlikely  event  that  a  person  has  been 
unfairly  subjected  to  permit  denial  by 
the  process,  that  person  could  still  seek 
temporary  relief  from  OHA  in 
accordance  with  procediues  governing 
such  relief  provided  by  OHA's  and 
OSM's  regulations. 

Primacy 

Industry  and  State  commenters 
asserted  a  number  of  concerns  relating 
to  the  impact  of  the  proposed  rules 
upon  the  primacy  of  States. 

In  general,  industry  commenters 
argued  that  the  proposed  rules  and  the 
AVS  itself  impermissibly  substitute 
Federal  authority  for  State  authority  in 
the  permitting  process.  They  argued 
that,  under  the  principle  of  State 
primacy,  once  a  State's  program  has 
been  approved  by  OSM,  the  State 
should  have  sole  authority  for  making 
decisions  with  respect  to  permit 
issuance,  including  the  determination  of 
ownership  and  control  matters.  They 
asserted  that  requiring  a  State  to  query 
the  AVS  before  making  a  permitting 
decision  takes  the  decision  out  of  the 
hands  of  the  State  and  transfers 
substantive  control  of  the  decision  to  . 
OSM  which  controls  the  content  of  the 
AVS.  As  evidence  of  this  Federal 
control,  industry  commenters  cited, 
with  disapproval,  provisions  of  the 
proposed  rules  which  provide  that 
challenges  of  ownership  and  control 
information  on  the  AVS  must  be  made 
to  OSM. 

OSM  disagrees.  First,  in  the  cases  of 
National  Wildlife  Federation  v.  Lujan. 
No.  88-3117  (D.D.C.),  and  Save  Our 
Cumberland  Mountains,  Inc.  v.  Lujan. 
No.  81-2134  (D.D.C.),  coal  industry 
interests  advanced  similar  primacy 
arguments  stacking  the  agency's 
ovraership  and  control  rules  published 
in  1988.  OSM  responded  to  those 
arguments  in  detail  demonstrating  that 
the  ownership  and  control  rules  support 
State  programs,  rather  than  undermine 
them.  Copies  of  these  briefs  are  being 
placed  in  the  Administrative  Record  of 
this  rulemaking.  OSM  incorporates  the 
arguments  advanced  by  the  Department 
in  those  briefs  herein  by  reference. 

Similarly,  the  purpose  of  AVS  is  to 
assist,  rather  than  to  undermine,  the 
States  in  the  exercise  of  their  primary 
authority  for  the  implementation  of 
their  approved  programs.  The 
provisions  of  section  510(c)  of  the  Act 
require  that  the  regulatory  authority 
deny  a  permit  to  an  applicant  where 


"infofmation  available"  to  the 
regulatory  authority  indicates  that  any 
siirface  coal  mining  operation  owned  or 
conti  slled  by  the  applicant  is  currently 
in  vi(  lation"  of  the  Act  or  certain  other 
govei  nmental  laws.  See  section  510(c)  of 
the  ^  ct.  In  a  State  which  has  an 
appn  ived  program  to  regulate  siuface 
coal  1  Dining  operations  pursuant  to 
secti(  m  503  of  the  Act,  neither  OSM  nor 
AVS  decides  whether  or  not  to  issue  a 
perm  t  to  an  applicant  in  that  State.  The 
State  regulatory  authority  is  the 
decis  ionmaker. 

Co  itraiy  to  the  conmienter's 
assei  ions,  however,  the  Federal 
govei  nment  has  an  ongoing  role  in  this 
syste  n  of  State  primacy.  The  Act  and 
Fede  al  regulations  require  that  OSM 
assisi  the  States  in  the  implementation 
of  th  ir  programs  under  the  Act  and  that 
OSV  provide  oversight  of  the  State 
regu  itory  authorities'  activities.  See 
sectii  ms  102(g),  201(c),  503,  504,  505, 
and  !  21  of  the  Act;  30  CFR  parts  732, 
733,  ind842. 

Co  isistent  with  the  State's  role  as 
prim  uy  decisionmaker,  the  AVS  is  a 
tool,  developed  by  the  Federal         ' 
gove!  nment  in  concert  with  the  States, 
whic  1  provides  information  in  a 
conv  iuient  mode,  readily  accessible  to 
State  regulatory  authorities.  It  is  a 
sour  e  of  relevant  "information 
avai  ible"  of  the  type  which  the  State 
regu  atory  authority  is  required  by  the 
Act  t )  consider  when  the  State 
regu  atory  authority  decides  whether  to 
issuf  a  permit  to  conduct  surface  coal 
mini  ig  operations.  Absent  AVS,  a  State 
regu  atory  authority  would  have  to 
labo  iously  contact  other  State  ~ 
regu  atory  authorities  for  violation  and 
own  irship  and  control  information  or 
wou  d  have  to  simply  reply  upon  the 
volu  itary  disclosure  of  information 
SLipj  lied  by  a.iplicants  or  by  public- 
spin  ad  citizens.  That  OSM  has  taken 
the  1  ;ad  in  developing  the  AVS  and  in 
prof  osing  to  require  to  use  of  AVS 
thro  igh  rulemaking  is  consistent  with 
the  I  ederal  government's  role  to  assist 
and  o  oversee  the  State  regulatory 
auth  jrities.  Even  then,  the  content  of 
AVJ  is  the  product  of  the  efforts  of  both 
Stat   regulatory  authorities  and  OSM 
wor  ing  together  to  incorporate  into 
AVJ  ownership  and  control  and 
viol  tion  information  developed 
thro  igH  their  regulatory,  programs. 

A(  cordingly,  a  State's  authority  to 
mak  !  a  decision  with  respect  to  a  permit 
app  ication  is  primary  and  is 
unii  ipaired  by  anything  in  the  proposed 
rulei  and  by  the  State's  use  of  AVS.  To 
the « xtent  that  the  rules  support  OSM's 
ovei  sight  of  the  State's  decisions,  such 
ovei  iight  is  mandated  by  and  consistent 


with  the  provisions.of  the  Act  and  the 
regulations  cited  above. 

To  the  extent  that  the  proposed  rules 
provide  that  challenges  of  information 
already  on  AVS  be  made  to  OSM,  such 
provisions  do  not  impair  primacy. 
Instead,  the  rules  recognize  that  the 
Federal  government  is  uniquely  situated 
to  maintain  the  accuracy  and  integrity  of 
a  nationwide  database  that  will  be  used 
by  many  States.  To  be  sure,  each  of  the 
State  regulatory  authorities  has  a 
valuable  contribution  to  make  to  the 
quality  of  AVS  information.  Yet.  the 
individual  States  may  have  differing 
perspectives  on  ownership  and  control 
issues.  The  potential  for  inconsistency 
is  signiHcant — particularly  with  respect 
to  ownership  and  control  decisions 
relating  to  multistate  companies  with 
complex  organizational  structures.  Also, 
potential  challengers  of  such 
information  need,  if  possible,  a  single 
point  at  which  they  can  challenge 
ownership  or  control  information  which 
will  be  used  in  many  States  and  which, 
absent  such  a  locus,  could  subject  them 
to  inconsistent  outcomes.  Such  a  role 
for  OSM  is  consistent  with  the  role  for 
the  agency  envisioned  by  SMCRA.  See 
sections  201(c)(9)  and  201(c)(12)  of 
SMCRA. 

Further,  it  must  be  recognized  that  the 
decision  to  deny  a  permit  because  an 
operator  is  linked  to  a  violation  through 
ownership  or  control  can  be  an 
unpopular  one,  subjecting  a  local 
economy  to  stress.  An  operator  may 
claim  that  he  "has  been  put  out  of 
business"  by  the  State  regulatory 
authority.  This  is  one  area  where  the 
Federal  government  can  assist  the  States 
by  accepting  the  responsibility  of 
maintaining  ownership  and  control 
information  which  may  ultimately  lead 
to  permit  denials  in  the  various  States. 
Federal  acceptance  of  such  a  i  oUj  helps 
to  assure  the  integrity,  consisti-;jc  y.  and 
accuracy  of  ovvTiership  and  control 
information  on  the  AVS.  It  is  also 
consistent  with  one  of  the  purposes  of 
the  Act  vvhich  is  "to  insure  that 
competition  in  interstate  commerce 
among  sellers  of  coal  produced  in 
different  States  will  not  be  used  to 
undermine  the  ability  of  the  several 
States  to  improve  and  maintain 
adequate  standards  of  coal  mining 
operations  within  their  borders."  See 
section  101(g)  of  the  Act. 

Finally,  even  with  the  State  using 
information  on  AVS  as  part  of  its 
information  gathering  incident  to 
making  a  determination  with  respect  to 
a  permit  application,  the  State  retains 
the  authority,  subject  to  Federal 
oversight,  to  decide  whether  to  issue  the 
permit  or  not.  Appeals  of  such  a 
decision  are  inade  to  the  appropriate 
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State  reviewing  tribimal,  in  accordance 
with  the  provisions  of  the  State 
program.  Also,  the  final  rules  published 
today  make  clear  that  the  State 
regulatory  authority  which  issues  a 
permit  has  responsibility,  subject  to 
OSM's  oversight,  for  determining  the 
ownership  or  control  relationships  of 
the  permit.  See  §  773.25(b)(l)(ii). 
Contrary  to  commenters'  assertions,  the 
State's  use  of  AVS  does  not  transmute 
the  process  into  a  Federal  proceeding. 

To  the  extent  that  a  State  denies  a 
permit  based  upon  information  in  AVS 
indicating  that  the  applicant  is  linked    • 
through  ownership  or  control  to  an 
outstanding  violation  of  the  Act,  such 
denial  is  made  based  upon  the  mandate 
of  section  510(c)  as  implemented  by  ihe- 
applicable  State  program,  rather  than 
some  extraordinary  Federal  intervention 
in  the  State's  process.  A  Stale  regulator)- 
authority  denying  a  permit  based  upon 
ownership  or  control  information 
shown  in  AVS  would  be  obligated 
under  the  Act  to  take  the  same  action 
based  upon  a  phone  call,  letter,  or  other 
communication  from' emother  regulatory 
authority  advising  of  an  applicant's 
ownership  or  control  of  a  surface  toal 
mining  operation  in  current  violation  of 
the  Act. 

Further,  it  must  be  emphasized  that 
the  cooperation  of  all  regulatory 
authorities,  including  the  States  and 
OSM.  is  necessary  to  facilitate  the 
implementation  of  section  510(c)  of  the 
Act.  Information  on  violations  wherever 
they  have  occurred  is  needed  by  each 
regulatory  authority  considering  a 
permit  application  to  ensure  tnie 
compliance  with  the  provisions  of 
section  510(c)  of  the  Act.  It  is 
unreasonable,  ineffective,  and 
inefficient  for  each  ^regulatory  authority 
to  attempt  to  develop  such  information 
by  itself.  It  is  both  reasonable  and 
prudent  for  OSM  to  fiilfill  this  role.  See 
sections  201(c)(9)  and  201(c)(12)  of 
SMCRA. 

Industry  commenters  further  asserted 
that  the  proposed  rules  will  have  the 
effect  oi  "Balkanizing"  (i.e.,  di<?persing) 
regulatory  authorities'  permitting 
decisions.  They  were  especially 
concerned  about  the  provisions  of 
§  773.26  of  the  proposed  rules  which 
allocated  responsibility  to  particular 
regulator}'  authorities  to  make  decisions 
with  respect  to  ownership  or  control 
relationships. 

Proposed  §  773.26  allocated 
responsibility  among  the  respective  ' 
regulatory  authorities  such  that  the 
regulatory  authority  before  which  an 
apphcation  is  pending  would  have  had 
authority  for  making  decisions  with 
respect  to  the  ownership  or  control 
relationships  of  the  applicant;  the 


regulatory  authority  that  issued  a  permit 
would  have  had  authority  for  making 
decisions  with  respect  to  the  ownership 
or  control  relationships  of  the  permittee; 
the  State  regulatory  authority  that 
issued  a  State  violation  notice  would 
have  had  authority  for  making  decisions 
with  respect  to  the  ownership  or  control 
relationships  of  persons  cited  in  the 
violation;  and  the  regulatory  authority 
that  issued  a  violation  notice,  whether 
State  or  Federal,  would  have  had 
authority  for  making  decisions 
concerning  the  status  of  the  violation 
covered  by  the  notice.  The  proposed 
rule  provided  that  these  allocations  of 
authority  were  subject  to  OSM's 
oversight. 

In  substance,  the  indu.slry 
commenters  asserted  that  Lhe  provisions 
of  this  proposed  section  would 
impermissibly  weaken  the  authority  of 
the  State  regulatorv-  authority  before 
whom  a  permit  application  is  pending. 
They  asserted  that  the  allocations  of 
authority  contained  in  the  proposed  rule 
would  create  confusion  and  delay  in  the 
permitting  process. 

OSM  disagrees  with  these  comments. 
The  interaction  between  the  Federal 
government  and  the  States  described 
above  does  not  constitute  a 
"balkanization"  of  the  permit 
application  process.  Nor  will  such 
interaction  lead  to  confusion  in  the 
permit  application  process.  Such 
interaction  is  consistent  with  the 
maiidate  of  SMCRA  to  implement 
section  510(c)  within  a  context  of  State 
primacy  supported  by  Federal  oversight. 
The  proposed  rules  and  the  final  rules 
adopted  today  attempt  to  establish  a 
road  map  which  is  consistent  with 
SMCRA  for  the  making  of  decisions 
with  respect  to  ownei-ship  or  control 
and  for  the  development  of  information 
to  be  used  in  AVS. 

First,  the  allocations  of  responsibility 
are  consistent  with  the  requirements  of 
the  Act.  The  provisions  of  section  51  Oft) 
of  the  Act  mandate  a  separation  of 
decisionmaking  in  the  pernit 
application  process  which  i Dinmenters 
might  characterize  as  "balkanization." 
The  provisions  of  section  510(r)  of  the 
A»  t  are  very  expUcit  in  stating  that 
permits  shall  be  denied  to  applicants 
who  own  or  control  surface  coal  mining 
operations  with  outstanding  violations 
of  the  Act  "until  the  applicant  submits 
proof  that  such  violation  has  been 
corrected  or  is  in  the  process  of  being 
corrected  to  the  satisfaction  of  the 
rcguhitory  authority,  department,  or  - 
agency  which  has  jurisdiction  over  such 
violation." 

Thus,  the  Act  contemplates  that  the 
State  regulatory  authority  before  which 
an  application  is  pending  could  require 


information  from  another  State 
regulatory  authority  with  respect  to 
violations  issued  by  the  other  State 
regulatory  authority  before  issuing  a 
permit. 

Further,  the  Act  is  equally  specific  in 
establishing  a  mandated  role  for  the 
Federal  government  to  oversee  the 
States  in  the  implementation  of  their 
State  regulatory-  programs.  See  sections 
201(c)(1);  503;  .504:  505;  and  521  of  the 
Act.  Thus,  to  the  extent  ihat  the 
proposed  rules  and  the  final  rules 
adopted  today  envision  the  exerci'.e  of 
Federal  oversight,  such  a  role  is 
ret.punsive  to  the  provisions  of  SMCR.A. 

Moreover,  while  the  proposed  rule 
and  the  final  rule,  modified  and 
renumbered  as  §  773.25.  will  be 
compared  and  discussed  in  more  detail 
below  in  this  preamble,  it  is  appropriate 
tu  offer  some  rrsponses  at  this  point 
since  these  critical  comments  refer  to 
the  issue  of  relationships  between 
governments.  These  comments  invoke 
issues  of  State  primacy.  Contrarv-  to 
commenters'  assertions,  the  rules  in 
question  al!of.ate  responsibility  in  a 
manner  which  is  supportive  of,  and 
consistent  with.  State  primacy. 

For  instance,  the  final  rule  providoj. 
that  a  State  regulatory  authority  which 
issues  a  violation  has  responsibility, 
subject  to  OSM  oversight,  for  ident'ifSang 
the  P\vnership  and  control  relationships 
of  the  violation.  See  30  CFR 
773.25(b)(l)(iii)  The  State  regufeto.^- 
authority  which  issues  a  violation  has 
the  greatest  interest,  among  those 
regulatory  authorities  with  an  interest  in 
the  ownership  and  control  relationships 
of  that  violation,  in  seeing  that  the 
persons  responsible  for  the  violation 
abate  the  violation.  Such  abatement 
directly  improves  the  environmental 
quality  of  the  State  which  issues  the 
violation.  Accordingly,  the  State  which 
issued  a  violation  should  iave  the  first 
opportunity,  subject  to  Federal 
oversight,  to  identify  the  owners  or 
controllers  of  the  violation.  Well  before 
OSM  made  its  proposals  in  September. 
1991 .  which  form  the  basis  for  today's 
final  rules,  both  SMCRA  and  Federal 
regulations  recognized  that  a  violation 
had  to  be  corrected  to  the  satisfaction  of 
the  agency  that  has  jurisdiction  ov.»r  the 
violation,  before  a  permit  could  Ijp 
issued  by  a  regulatory  authority.  .S«v> 
section  510(cJ  of  SMCR,A;  30  CFR 
773.15{b){l)(i). 

Moreover,  today's  final  provisions 
further  recognize  the  relstive  access  to 
ownership  and  control  information  that 
the  interested  regulatory  authorities 
have  at  each  stage  of  the  process.  The 
regulatory-  authority  which  issued  the 
violation  is  in  the  best  position  to 
investigfff  and  to  develop  all  of  thi- 
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relevant  facts  about  the  violation. 

including  the  identification  of  those 
responsible  for  the  violation.  The 
violation  was  committed  within  the 
jurisdiction  of  the  regulatory  authority 
which  issued  the  violation.  That 
regulatory  authority  has  access  to  the 
actors  on  the  ground  at  the  surface  coal 
mining  operation  and  would  be  able  to 
question  them  to  identify  ownership 
and  control  information. 

A  similar  analysis  can  be  offered  in 
support  of  affording  the  agency  before 
which  an  application  is  pending 
responsibility  for  identifying  the 
ouTiership  and  control  of  the 
application.  This  regulatory  authority 
has  the  applicant  before  it  and  can 
inquire  of  the  applicant  directly  with 
respect  to  any  ownership  and  control 
information  contained  in  the 
application.  Thus,  the  regulatory 
autliority  before  which  an  application  is 
pending  has  responsibiUty,  subject  to 
Federal  oversight,  to  decide  the 
ownership  and  control  relationships  of 
the  application.  See  30  CFR 

773.25{b)(l)(i). 
A  regulatory  authority  which  has 

issued  a  permit  has  ongoing  authority 
for  the  permittee's  surface  coal  mining 
operations  on  the  permitted  site.  Thus, 
this  regulatory  authority  has 
responsibility,  subject  to  Federal 
oversight,  to  decide  the  ownership  and 
control  relationships  of  the  permit.  See 
30CFR773.25(b)(lKii). 

Moreover.  OSM  recognizes  that  the 
industry  commenters  are  deeply 
troubled  by  any  use  of  the  AVS  in  the  - 
permit  appUcation  process  and  any 
application  of  OSM's  ownership  or 
control  riiles  as  contained  at  30  CFR 
773.5  and  773.15(b)(1).  Nevertheless. 
OSM  has  accepted  the  mandate  of 
Congress  to  develop  and  implement  the 
AVS  because  "the  AVS  is  essential  to 
effective  enforcement  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)."  See  Report  of  the 
Senate  Appropriations  Committee. 
Senate  Report  No.  103-114.  at  page  47 
(July  28, 1993).  Thus,  the  allocation  of 
responsibiUties  for  the  various 
regulatory  authorities  contained  in  the 
proposed  rules  and  the  final  rules 
adopted  today  also  attempt  to  reflect  the 
pragmatic  realities  of  implementing  a 
national  computer  system. 

Once  a  decision  has  been  made  to  go 
forward  with  a  national  computer 
system  to  aid  the  enforcement  of  section 
510(c)  of  SMCRA.  certain  pragmatic 
realities  must  be  recognized.  First, 
information  will  be  coming  to  the 
computer  system  from  many  sources.  As 
each  State  regulatory  authority  analyzes 
ownership  and  control  information 
contained  in  permit  application^  and 


lepi  Its  such  information  to  AVS,  such 
infc  rmation  is  incorporated  into  AVS.  A 
natj  3nal  computer  system  requires 
cen  ralized  management  and 
mai  itenance  to  assure  the  accuracy  and 
con  ;istency  of  information.  Centralized 
mai  agement  provides  a  focus  of 
resi  onsibility  when  inaccuracies  or 
tecb  nical  problems  are  identified. 
Ace  ardingly,  the  Federal  government, 
acti  ig  through  OSM,  has  responsibility 
for  I  uch  system  management.  At  the 
san  a  time,  the  States  are  primary  actors 
in  t  le  permit  application  process  and 
crit  cally  important  actors  in  the 
dev  ilopment  and  the  support  of  AVS. 
Wit  1  respect  to  AVS,  the  States  play  a 
crit  cal  role  in  using  the  computer 
sysl  jm  as  an  information  resource  in  the 
pen  nit  application  process  and  in 
sup  ilying  information  to  AVS  gleaned 
froi  1  the  permit  application  process  and 
oth(  r  research.  , 

C  )nsistent  with  the  need  for 
can  ralized  management  of  the  database, 
OSl  1  has  such  a  role  with  respect  to  the 
AVI  >  and  the  information  contained 
thei  ein.  As  will  be  discussed  below  in 
the  liscussion  of  specific  sections  of  the 
fine  rules,  one  of  the  changes  made 
from  the  September,  1991,  proposal  was 
to  place  language  in  the  final  rule 
clarifying  OSM's  plenary  role  with 
respect  to  the  content  of  ownership  or 
control  information  in  the  AVS.  See  30 
CFrt  773.25(b)(3)(i).  OSM  will  also  have 
sola  responsibility  over  the  ownership 
and!  control  relationships  incident  to 
Fee  sral  violations.  See  30  CFR 
773  25(b)(2).  Further,  OSM  will  exercise 
ove  'Sight  over  State  regulatory 
aut  [orities'  activities.  See  30  CFR 
773  25(b)(3)(ii).  This  role  provided  for 
OS  A  under  the  final  rule,  consistent 
witi  that  proposed  under  the  proposed 
rula,  recognizes  that,  under  the  Act. 
wh:  le  the  States  are  subject  to  Federal 
ove  -sight.  OSM  is  not  subject  to  the 
ove  -sight  of  State  regulatory  authorities. 

T|ie  industry  commenters  asserted 
thai  the  proposed  rules  will  create 
con  iision  and  conflict  among  the  States 
wit  I  the  potential  for  conflicting 
dec  sions  on  ownership  and  control  by 
mu  tiple  State  regulatory  authorities  and 
OS  A.  Again.  OSM  disagrees  with  the 
con  imenters'  characterization  of  the 
effe  ct  of  the  rules.  As  indicated  above, 
the  proposed  rules  and  the  final  rules 
clei  rly  allocate  responsibility  among  the 
var  ous  regulatory  agencies.  The 
reg  ilatory  authority  before  which  an 
ap{  lication  is  pending  decides  whether 
or  I  ot  to  issue  a  permit. 

C  SM  retains  the  authority  to  oversee 
the  decision  of  the  State.  Indeed.  OSM's 
roll  as  controller  of  information  already 
on  VVS  and  as  overseer  of  State 
owiiership  or  control  decisions  will 


reduce,  not  create,  confusion  and 
conflict  by  establishing  one  final 
authority  to  make  decisions  in  cases 
where  disagreements  among  States 
might  occur  about  information  already 
on  AVS. 

Accordingly,  the  rules  do  not 
inappropriately  disperse 
decisionmaking  among  State  and 
Federal  regulatory  authorities  with 
respect  to  ownership  and  control. 
Further,  prior  to  the  publication  of  these 
final  rules.  OSM's  AVS  Office  and  the 
States  have  worked  well  together  to 
implement  AVS  and  the  ownership  and 
control  regulations  promulgated  in 
1988.  To  the  extent  that  there  have  been 
disagreements  between  OSM's  AVS 
Office  and  the  State  regulatory 
counterparts,  such  disagreements  have 
been  addressed  expeditiously  and 
resolved  in  a  collegial  and  cooperative 
manner. 

Some  commenters  expressed  concern 
that  the  proposed  rules  did  not 
sufficiently  address  the  issues  of 
conflicts  between  the  States  and  OSM 
and  between  the  States  themselves  on 
matters  of  ownership  and  control.  OSM 
believes  that  these  issues  will  be 
addressed  adequately  by  the  provisions 
of  30  CFR  773.25.  That  section  is  based 
upon  proposed  §  773.26  and  establishes 
the  relative  responsibilities  of  agencies 
responsible  for  making  ownership  and 
control  decisions.  As  noted  previously, 
this  regulation  is  discussed  in  detail 
below.  Within  the  framework  of  State 
primacy,  OSM  will  exercise  its  oversight 
role  to  review  State  otvnership  or 
control  decisions,  in  response  to  citizen 
complaints  or  as  otherwise  appropriate, 
to  assure  the  integrity  of  the  AVS.  See 
30  CFR  773.12;  842.11;  and  843.21. 

One  commenter  asserted,  in 
substance,  that  the  proposed  rules  did 
not  go  far  enough  in  imposing  Federal 
responsibility.  This  commenter 
proposed  that  all  matters  relating  to 
owTiership  and  control  under  section 
510(c)  of  the  Act  should  be  OSM's 
responsibility.  While  OSM  appreciates 
the  commenter's  suggestion,  OSM  must 
reject  this  proposal.  As  OSM  indicated 
above,  the  Act  establishes  a  system  of 
State  primacy  with  Federal  oversight 
and  assistance  to  the  States.  While  it  is 
understandable  that  some  persons 
would  prefer  that  the  entire 
responsibility  for  permit 
decisionmaking  be  shouldered  by  the 
Federal  government,  such  a  system 
would'require  a  significant  restructuring 
of  the  statutory  framework  established 
by  the  Act.  In  contrast  to  this,  today's 
final  rules  address  the  responsibilities 
established  by  section  SlO(c)  of  the  Act 
in  a  manner  more  consistent  with  the 
statutory  framework. 
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One  commenter  questioned  whether 
OSM  had  given  adequate  consideration 
to  the  implications  of  the  rules  upon 
Federal  and  State  relations.  As  the 
above  discussion  indicates,  OSM  has 
considered,  in  detail,  the  effect  of  AVS 
and  these  rules  upon  the  relationship 
between  OSM  and  the  State  regulatory 
authorities  and  believes  that  the  rules 
are  consistent  with  the  fi-amework  for 
Federal  and  State  relations  established 
by  the  Act.  Further,  as  indicated  above, 
the  working  relationship  between 
OSM's  AVS  Office  and  its  State 
colleagues  has  been  heretofore  very 
productive  and  cooperative.  OSM 
believes  that  State  and  Federal 
cooperation  on  AVS  matters  has  been, 
overall,  a  significant  success. 
Accordingly,  OSM  intends  to  continue 
to  work  closely  and  cooperatively  with 
State  regulatory  authorities  to  resolve 
issues  related  to  the  implementation  of 
AVS  and  section  510(c)  of  the  Act. 

Citizen  Participation 

Commenters  representing 
environmental  groups  criticized  the 
proposed  rules  as  not  containing 
sufficient  provision  for  citizen 
participation.  They  asserted  that 
citizens  should  be  afforded  the 
opportunity  to  add  ownership  and 
control  links  to  AVS.  They  further 
argued  that  citizens  should  have  appeal 
rights  when  the  regulatory  authority 
denies  their  requests  to  add  ovmership 
or  control  links  and  that  citizens  should 
have  rights  of  intervention  when 
decisions  are  made  to  sever  links.  They 
also  urged  that  citizens  should  have 
exphcit  rights  to  request  enforcement 
action  with  respect  to  improvidently 
issued  permits,  with  respect  to  other 
provisions  of  the  rules  relating  to 
ownership  and  control,  and  with  respect 
to  the  imposition  of  sanctions. 

OSM  strongly  supports  citizen 
participation  and  agrees  that 
opportunities  for  citizen  participation 
need  to  be  addressed  in  the  rules 
governing  ownership  and  control.  OSM 
further  agrees  tliat  the  proposed  rules 
did  not  sufficiently  address  these  issues 
in  the  September,  1991.  proposal.  Under 
the  Administrative  Procedure  Act. 
however,  the  agency  has  a  responsibility 
to  propose  regulations  for  pubfic 
^  comment,  prior  to  finalizing  such 
I  regulations.  The  changes  proposed  by 
commenters  would  represent  significant 
modifications  of  the  September,  1991, 
proposals. 

'     Thus,  OSM  does  not  consider  it 
appropriate  to  incorporate  commenters' 
proposals  into  today's  final  rules 
without  first  providing  opportunity  for 
comment  to  the  regulated  community, 
the  States,  and  the  public  generally. 


While  OSM  could  delay  finalization  of 
today's  rules  to  allow  for  such  proposal 
and  for  opportunity  for  comment.  OSM 
does  not  beheve  that  the  public  interest 
would  be  served  by  sudi  delay. 

Nevertheless,  suggestions  made  by  the 
commenters  are  worthy  of  further 
consideration.  Accordingly,  at  some 
future  date,  OSM  may  present  proposals 
to  respond  to  the  concerns  expressed  by 
the  commenters.  Until  such  proposals 
are  made,  however,  the  interests  of 
concerned  citizens  should  be  asserted 
pursuant  to  the  provisions  of  30  CFR 
773.13,  842.11,  842.12,  843.21  and  other 
regulations  providing  for  citizen 
participation,  as  appropriate.  In  this 
respect,  if  citizens  disagree  with  a 
decision  of  OSM  finding  that  an 
ovmership  or  control  link  does  not  exist, 
citizens  can  challenge  such  decision  by 
demanding  a  Federal  inspection  of 
relevant  permits  affected  by  such 
decision  in  accordance  with  the  current 
provisions  of  30  CFR  842.12.  If  OSM 
rejects  their  demand  to  conduct  an 
inspection,  citizens  can  seek  review  of 
such  rejection  and  the  issues  related 
thereto  pursuant  to  30  CFR  842.15  to  the 
Director  or  his  designee  and,  if 
necessary,  to  OHA  in  accordance  with 
43  CFR  part  4. 

Further,  OSM's  AVS  Office  will 
receive  and  consider  ownership  or 
control  information  from  concerned 
citizens  as  part  of  OSM's  ongoing 
research  activities  to  incorporate 
owmership  or  control  and  violation 
information  into  the  AVS  database. 
Such  information  is  relevant  and  will  be 
used  by  the  agency  in  the  making  of 
ownership  or  control  determinations- 
and  for  inclusion,  upon  verification  by 
the  agency,  into  AVS.  OSM  strongly 
encourages  concerned  citizens, 
environmental  advocates,  and  members 
of  the  industry  to  come  forward  with 
information  relevant  to  ownership  or 
control  matters:  It  is  in  everyone's 
interest  for  the  AVS  to  contain  the  most 
complete,  comprehensive,  and  accurate, 
information  possible. 

C.  Discussion  of  Final  Rules 

The  following  text,  which  describes 
the  final  rules  and  responds  to  the 
specific  pubUc  comments  that  OSM 
received  on  the  proposed  rules,  is 
organized  by  the  part  and  section 
number  of  the  affected  provisions. 
Grammatical  or  stylistic  changes  that  do 
not  affect  the  substance  of  the  final  rules 
are  generally  not  discussed. 

1.  Part  701— Permanent  Regulatory 
Program 

Section  701.5— Definitions.  In  the 
proposed  rule.  OSM  deleted  the 
definition  of  "violation  notice" 


previously  contained  in  the  regulations 
and  transferred  such  definition  in 
expanded  form  to  §  773.5.  The  final  rule 
is  identical  to  the  proposed  rule.  As 
described  below,  the  definition  of 
"violation  notice"  refers  to  the  types  of 
violations  of  the  Act  or  other  laws 
which  will  form  the  basis  for  a 
regulator)'  authority  to  deny  a  permit 
application  under  the  provisions  of 
§  773.15(b). 

2.  Part  773— Requirements  for  Permits 
and  Permit  Processing 

Part  773— The  Table  of  Contents  In 
the  proposed  rule,  OSM  had  included 
an  amendment  to  the  Table  of  Contents 
to  provide  for  a  proposed  rule  governing 
procedures  for  the  challenge  of 
ovraership  or  control  links  prior  to  entry 
in  AVS.  Since  OSM  has  determined  not' 
to  go  forward  with  that  portion  of  the 
proposal,  that  reference  is  not  included 
in  the  final  Table  of  Contents  adopted 
today.  Also,  since  OSM  has  deferred 
action  with  respect  to  the  adoption  of 
proposed  §  773.27  to  a  subsequent 
rulemaking,  that  reference  has  also  been 
deleted.  The  final  Table  of  Contents  is 
adopted  as  described  in  Summary  of 
Rules  Adopted. 

Section  773.5— Definitions.  The 
proposed  rule  added  certain  definitions 
to  §  773.5.  Such  definitions  included  the 
terms  "Applicant/Violator  System  or 
AVS."  "Federal  violation  notice." 
"Ownership  or  control  hnk,"  "State 
violation  notice."  and  "Violation 
notice."  Such  definitions  were 
necessary  to  an  understanding  of  the 
proposed  comprehensive  regulations 
relating  to  the  implementation  of  AVS 

Industry  commenters  objected  that  the 
proposed  definition  of  "violation 
notice"  contained  in  the  regulation  was 
too  broad.  They  argued  that  the 
proposed  definition,  insofar  as  it  applies 
to  a  "Federal  violation  notice"  should 
be  explicitly  limited  to  violations  of 
environmental  laws.  Further,  they 
asserted  that  the  definition 
inappropriately  included  written 
communications  and  demand  letters  p.s 
"violations." 

OSM  disagrees  with  the  commenters' 
concern  over  the  need  for  an  explicit 
limitation  for  violations  of 
environmental  laws  in  the  definition  of 
a  "Federal  violation  notice." 
Commenters  conceded  that  such  a 
limitation  is  already  contained  in  the 
proposed  definition  of  "violation 
notice."  The  definition  of  a  Federal 
violation  notice  is  modified  by  any 
limitations  contained  in  the  definition 
of  a  violation  notice.  Accordingly,  therp 
is  no  need  for  an  explicit  additional 
limitation  to  address  commenters' 
concerns.  It  is  already  clear  that  it  is 
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limited  to  violations  of  environmental 
laws.  Hius.  OSKf  has  adopted  the 
proposed  definition  of  "Federal 
vioLatioD  notice"  as  a  final  definition 
without  modification. 

Further,  commenters  asserted  that  the 
proposed  rule  inappropriately  expanded 
the  definition  of  violation  notice  to 
include  various  written 
communications  and  demand  letters. 
They  asserted  that  a  demand  letter 
could  somehow  preclude  a  permit 
applicant  fi-om  pursuing  a  good  faith 
appeal  and  that  a  person's  ability  to 
challenge  the  debt  would  depend  on 
whether  the  agency  attempted  to  collect 
the  debt.  In  substance,  commenters  took 
exception  to  the  prospect  of  a  demand 
letter  being  the  basis  for  a  permit  denial 
when  the  demand  letter  contains  notice 
of  a  delinquent  civil  penalty  and  the 
applicable  statute  of  limitations  has 
expired  precluding  further  action  to 
collect  the  debt.  They  asserted  that  the 
proposed  rule  impermissibly  expands 
the  types  of  violations  for  which  a 
person  could  be  sub  ject  to  permit  block 
without  affording  the  person  a  right  of 
timely  challenge. 

Again,  OSM  disagrees  with 
commenters'  analysis.  First,  it  must  be 
emphasized  that  the  type  of  document 
is  less  significant  than  the  violation  of 
which  it  provides  notice.  The  docimient 
is  merely  a  vehicle  for  commimicating 
notice  of  the  substantive  violation.  The 
documents  listed  in  the  proposed 
definition  merely  recount  the  possible 
types  of  documents  providing  notice 
and  do  not  substantively  expand  the 
universe  of  violations  which  would  be 
the  basis  for  permit  denial  under  section 
510(c)  of  the  Act  and  the  provisions  of 
30  CFR  773.15(b).  The  substanUve 
violation,  rather  than  the  type  of 
document,  forms  the  basis  for  a  permit 
denial  under  the  provisions  of  section 
510(c)  of  the  Act  and  30  CFR 
773.15(b)(1).  Pursuant  to  those 
provisions,  a  regulatory  authority  is 
required  to  refuse  permit  issuance 
where  available  information  indicates 
that  any  surface  coal  mining  operatioji 
owned  or  controlled  by  an  applicant  is 
currently  in  violation  of  the  Act  or  other 
indicated  laws.  Delinquent  fees  or 
penalties  which  have  ripened  to  the 
level  for  which  a  demand  letter  is 
indicated  constitute  available 
information  for  which  an  applicant  will 
be  held  accountable  and  which  a 
regulatory  authority  must  take  into 
account  in  any  permit  decision. 
Contrary  to  commenters'  assertions,  the 
filing  of  a  suit  to  collect  delinquent 
reclamation  fees  or  civil  penalties  is  not 
a  condition  precedent  to  such  debts 
being  valid  violations  or  a  condition 
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prec  edent  to  such  debts  being 

com  idered  the  bases  for  permit  denial. 

With  respect  to  the  commenters' 
conaems  about  rights  of  challenge 
incii  ent  to  demand  letters.  OSM 
beli(  ves  that  current  quality  control 
proc  edures  will  prevent  the  entry  of 
unri  )e  violations  into  the  system. 
Furt  lermore,  with  this  final  rule  and  ~ 
witi  OHA's  rule  which  is  being 
coni  jmporaneously  published,  OSM 
and  3HA  have  acted  to  provide  a  means 
for  a  iplicants  to  obtain  temporary  relief 
from  permit  blocks  where  they  are  likely 
to-pi  Bvail  on  the  merits.  Thus,  if  a 
violi  tion  has  not  actually  ripened  into 
the  I  asis  for  a  permit  block,  temporary 
relie  could  be  sought.  Tlie  discussion  of 
thesi  provisions  of  the  final  rule  are 
cont  lined  at  the  discussion  of  30  CFR 
773.;  5  below  in  this  preamble. 

Ini  lustry  commenters  also  objected  to 
the  J  rospect  that  a  demand  letter  or 
othe;  notice  could  contain  notice  of  a 
delii  quent  civil  penalty  the  collection 
of  w  lich  is  barred  by  the  applicable 
statu  te  of  limitations.  In  substance,  they 
argui  d  that  such  a  notice  should  not  be 
the  I  asis  for  a  permit  denial.  OSM 
disagrees.  In  1988.  OSM  addressed 
simi  ar  concerns  expressed  by 
com;  nenters  with  respect  to  the 
owni  rship  and  control  rules.  OSM 
state  1,  in  relevant  part,  as  follows: 

Effec,  of  Statute  of  Limitations  on  Collection 
Actio  IS 

A  c  }minenter  asserted  that  permit  blocking 
cann<  t  occur  for  any  civil  penalty  which  has 
not  b  en  reduce^to  judgment  within  the 
appli  able  statute  of  limitations  in  28  U.S.C. 
2462  bairing  an  action,  suit  or  proceeding 
for  er  rorcement  of  any  civil  fine,  penalty 
unles  ( commenced  within  five  years). 

OS  4RE  disagreelsl  with  the  commenter's 
positi  m.  Although  the  statute  of  limitations 
may  ]  rovide  a  defense  to  suit  for  collection 
of  mo  ley  filed  five  years  following  the  entry 
of  a  fi  3al  order,  it  does  not  invalidate  the 
I  irder  or  cancel  the  underlying  debt, 
:l   will  continue  to  tie  listed  in  the 

. .  I  :ant  Violator  System  and  will  result  in 
block  ng  the  issuance  of  a  permit. 

See  I  reamble  to  Requirements  for 
Surfi  ce  Coal  Mining  and  Reclamation 
Pemi  it  Approval;  Ownership  and 
Contiol;  Final  Rule.  53  FR  38868  at  page 
38884  (October  3, 1988).  The  agency 
cons  ders  this  position  to  be  sound  and 
has  r  Q  intention  of  changing  course. 
Acco  -dingly,  this  criticism  of  the 
prop  >sed  definition  is  rejected. 

A  I  umber  of  commenters  representing 
indui  try  interests  asserted  that  the 
defin  tion  of  violation  contained  in  the 
rule  ^as  overbroad  in  that  it  potentially 
included  violations  of  laws  other  than 
SMCRA  as  the  basis  for  permit  denial. 
Thes  I  commenters  proposed  that  the 
rule  i  ficorporate  explicit  limitations  to 
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the  effect  that  only  violations  relevant  to 
SMCRA  or  consistent  "with  the 
environmental  protection  standards  of 
SMCRA  be  the  basis  for  permit  denial. 

OSM  rejects  the  commenters' 
proposals  as  unnecessary.  To  the  extent 
that  the  final  definition  of  "violation 
notice"  describes  the  type  of  violation 
for  which  the  listed  types  of  notice  will 
be  provided,  the  final  rule  is  intended 
to  track  the  language  of  section  510(c)  of 
the  Act.  That  provision  of  the  Act  states 
that  the  basis  for  permif  denial  includes 
violations  of  the  Act  "and  any  law,  rule 
or  regulation  of  the  United  States,  or  of 
any  department  or  agency  in  the  United 
States  pertaining  to  air  or  water 
environmental  protection  incurred  by 
the  applicant  in  connection  with  any 
surface  coal  mining  operation  *  *  *" 
(Emphasis  added.) 

Commenters'  concerns  are  already 
addressed  by  the  Act  and  the  proposed 
and  final  definitions  of  "violation 
notice"  which  incorporate  the  above- 
emphasized  language  of  the  Act.  This 
language  requires  that  violations  which 
support  permit  denial  must  be  those 
pertaining  to  air  or  water  environmental 
protection  incurred  in  connection  with 
any  surface  coal  mining  operation.  Any 
air  or  water  environmental  protection 
violations  incurred  in  coimection  with  a 
surface  coal  mining  operation  would  be 
of  a  type  "relevant  to  SMCRA."  If  the 
violations  are  committed  not  in 
connection  with  a  surface  coal  mining 
operation,  they  would  not  be  a  basis  for 
the  denial  of  a  permit  under  section 
510(c)  of  the  Act.  Thus.  OSM  does  not 
believe  that  a  change  in  the  proposed 
rule  language  to  reflect  commenters' 
concern  is  needed. 

A  commenter  representing  certain 
State  regulatory  authorities  also 
criticized  the  proposed  definition  of 
"violation  notice"  as  being  too  broad 
and  was  concerned  that  such  definition, 
when  read  with  the  provisions  of  30 
CFR  778.14(c).  would  lead  to 
"nationwide  gridlock"  or  undue  delay 
in  State  regulatory  authorities' 
processing  of  permit  applications. 

The  proposed  definition  of  "violation 
notice"  is  designed  to  incorporate  the 
full  range  of  violations  which  would 
form  the  basis  for  permit  denial  imder 
section  510(c)  of  SMCRA.  The  definition 
is  intended  to  implement  the  statutory 
definition,  not  expand  such  definition. 
A  more  limited  definition  would  be  an 
impermissible  constraint  upon  the 
broad  language  of  the  Act.  Accordingly, 
OSM  rejects  the  view  that  the  proposed 
definition  is  overbroad. 

OSM  further  disagrees  with 
commenter's  view  that  applicants' 
reporting^of  such  violation  notices  in 
accordance  with  the  provisions  of  30 
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CFR  778.14(c)  vdll  lead  to  undue  delay 
in  the  processing  of  permit  applications. 
Applicants  must  supply  complete 
information  with  respect  tooutstanding 
violations  to  enable  regulatory 
authorities  to  make  informed  decisions 
as  to  permit  issuance  as  mandated  by 
section  510(c)  of  the  Act  and  30  CFR 
773.15(b)(1).  The  reporting  of  such 
information  by  an  applicant  may. 
indeed,  lead  to  permit  denial.  That, 
however,  constitutes  with  the  mandates 
of  the  Act,  not  inappropriate  delay  or 
stalemate.  OSM  is  confident  that  OSM 
and  Sate  regulatory  auUinrities  can 
evaluate  and  use  the  information 
provided  by  applicants  with  respect  to 
outstanding  violations  in  accordance 
with  the  definitions  of '"violation"  and 
"violation  notice"  alcng  with 
information  contained  in  AVS  to  meet 
the  requirem.ents  of  the  Act  in  a  timely 
fashion. 

The  same  com.menter  additionally 
urged  that  OSM  retain  the  limited 
definition  of  "violation  notice" 
previously  contained  in  30  CFR  701.5 
because  such  definition  is  more 
"realistic"  in  its  scope  and  because 
there  is  a  need  for  such  a  definition 
across  OSM's  regulations,  not  just  those 
contained  in  30  CFR  part  773. 
Again,  OSM  disagrees  with 
commenter's  views.  The  definition  of 
"violation  notice"  previously  contained 
in  the  regulations  did  not  identify  the 
types  of  violations  of  the  Act  or  other 
laws  which  would  form  the  basis  for  a 
regulatory  authority  to  deny  a  permit 
under  30  CFR  773.15(b)(1).  A  fuller 
definition  of  the  term  which  would 
encompass  these  types  of  violations  as 
mandated  by  section  510(c)  of  the  Act 
was  necessary  for  incorporation  by 
reference  into  a  proposed  amended 
version  of  30  CFR  773.15(b)(1).  While 
commenter  has  asserted  that  there  is  a 
need  for  a  general  definition  of  the  term 
"violation  notice"  across  OSM's 
regulations,  commenter  has  identified 
no  urgent  need  for  a  universal  definition 
of  the  term  that  would  outweigh  the 
need  to  clarify  the  provisions  of  30  CFR 
part  773.  Further,  in  the  event  that  it 
becomes  apparent  that  the 
implementation  of  other  regulations 
have  been  somehow  significantly 
compromised  by  the  deletion  of  the 
general  definition  of  "violation  notice  ' 
contained  in  30  CFR  701.5,  OSM  can 
address  these  issues  as  necessary. 
Accordingly,  OSM  must  reject  the 
commenter's  position. 

Further,  a  commenter  urged  that  any 
violations  be  in  a  final,  unappealable 
posture  before  they  can  be  the  basis  for 
permit  denial.  OSM  disagrees  with  the 
commenter's  characterization  of  the 
current  state  of  the  law  and  with  what 


the  commenter  believes  ought  to 
prevail. 

First,  Federal  regulations  which 
predate  the  proposed  rules  and  today's 
final  rules  already  provide  that  permits 
may  be  conditionally  issued  based  upon 
a  good  faith,  direct  ad.minisfrative  or 
judicial  appeal  testing  the  validity  of  the 
underlying  violation.  See  30  CFR 
773.15(b)(l)(ii)-(b)(2).  Thus,  contrary  to 
commenter's  implication,  permits  are 
not  necessarily  denied  while  violations 
are  under  appeal.  The  burden,  however, 
is  on  a  violator  to  assert  appeal  rights  in 
good  faith  and  in  a  timely  manner. 
There  is  no  legitimate  reason  to  afford 
additional  appeal  rights  to  people  who 
have  squandered  their  opportunity  to 
appeal.  In  the  absence  of  a  timely 
appeal,  a  violation  should  be  the  basis 
for  denial  of  a  permit,  in  accordance 
with  the  provisions  of  section  510(c).  In 
this  preamble  under  the  topic  captioned 
"Due  Process,"  OSM  has  responded  in 
detail  to  commenters  who  have  asserted 
that  permits  should  be  conditioned 
upon  the  appeals  of  ownership  or 
control  links  or  upon  the  appeals  of  the 
existence  of  the  violation  asserted  by 
owners  or  controllers  of  violations  after 
standard  appeal  times  for  the  violations 
have  run.  As  stated  in  this  preamble. 
OSM  rejects  these  assertions. 

To  the  extent  that  the  commenter 
implied  that  permits  should  be  issued 
unconditionally  during  the  pendency  of 
an  appeal  of  a  violation,  OSM  also 
rejects  this  proposal.  Under  this 
proposal,  a  violator  could  commit  a 
violation  at  his  or  her  surface  coal 
mining  operation;  take  a  timely  appeal; 
and  then  be  approved  unconditionally 
for  permit  issuance  at  another  site. 
Following  the  failure  of  his  or  her 
appeal,  he  or  she  could  continue  to 
mine  on  the  new  site  with  no 
interruption  or  termination  of  his  or  her 
rights  on  the  new  site.  This  course  of 
events  violates  the  provisions  of  section 
510(c)  of  the  Act  which  mandate  that 
regulatory  authorities  deny  permits 
when  applicants  have  current  violations 
of  the  Act  or  other  laws.  Also,  the 
commenter's  proposal  is  inconsistent 
with  the  provisions  of  30  CFR 
773.15(b)(l)(ii)-{b)(2)  cited  above  which 
allow  only  conditional  issuance,  rather 
than  imconditional  issuance,  for  permits 
issued  to  applicants  who  have  appealed 
outstanding  violations 

In  that  final  rule,  OSM  has  adopted 
the  definitions  of  "Federal  violation 
notice"  and  "violation  notice"  as 
proposed  and  without  any  of  the 
changes  requested  by  commenters. 

In  the  proposed  rule,  the  definition  of 
"ownership  or  control  hnk  '  included 
references  to  ownership  or  control 
"under  paragraph  (b)"  of  30  CFR  773.5. 


Since  the  publication  date  of  that 
proposal,  OSM  has  proposed  changes  in 
the  definitions  of  "owned  or  controlled" 
or  '"owns  or  controls"  contained  at  30 
CFR  773.5.  See  Proposed  Rule. 
Definitions  and  Procedures  for  Transfer. 
Assignment  and  Sale  of  Permit  Rights: 
Definition  of  Ownership  and  Control,  58 
FR  34652  et  seq.  (June  28, 1993).  If  some 
of  those  proposed  changes  are 
ultimately  adopted,  the  reference  to 
ownership  or  control  as  defined  b\       ' 
■paragraph  (b)' contained  in  the 
proposed  definition  of  "ownership  or 
control  link"  would  tie  inappropriate. 

Accordingly,  to  assure  flexibjlity. 
OSM  has  deleted  the  reference  to 
""paragraph  (b)"  of  30  CFR  773.5  from 
the  final  definition  of  ""ownership  or 
control  link." 

Also,  the  proposed  definition  of 
""ownership  or  control  fink  '  indicated 
that  a  link  included  presimiptive 
ownership  or  control  relationships 
which  had  not  ""been  successfijlly 
rebutted  under  the  provisions  of 
§§  773.24  and  773.26  or  §§  773.25  and 
773.26  or  under  the  provisions  of  part 
775  of  this  chapter  and  §  773.26  of  this 
part."  As  is  discussed  below  in  this 
preamble,  OSM  has  deleted  proposed 
section  773.25,  procedures  for 
challenging  ownership  or  control  links 
prior  to  entry  in  AVS  and  has  «. 

renumbered  proposed  §  773.26  as  final 
§  773.25,  standards  for  challenging 
ownership  or  control  finks  and  the 
status  of  violations.  The  final  definition 
of  "owTiership  or  control  link"  has  been 
amended  to  reflect  these  changes. 

The  final  rules  are  adopted  containing 
the  provisions  described  in  this 
preamble  above  at  Summary  of  RuIps, 
Adopted. 

Section  773.10— Information 
Collection.  The  proposed  rule  would 
have  revised  §  773.10  which  contained 
a  list  of  the  existing  information 
collection  requirements  in  part  773  and 
also  the  OMB  clearance  numlier 
indicating  OMB  approval  of  the 
information  collection  require.menfs. 
The  proposed  rule  revision  would  have 
updated  §  773.10  by  including  the 
proposed  AVS-related  rules  containing 
information  collection  requirements. 
The  proposed  revision  provided  an 
estimate  of  the  average  public  reporting 
burden  per  response  of  three  hours, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  proposed  section  also  Usted  the 
addresses  for  OSM  and  the  Office  of 
Management  and  Budget  (OMB)  where 
comments  on  the  information  collection 
requirements  may  be  sent. 
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Industry  commenters  asserted  that  the 
estimate  of  three  hoiu«  to  prepare  an 
average  response  for  the  collection  of 
information  required  was  imrealistically 
low. 

OSM  disagrees  with  commenters' 
assertion.  The  three  hours  estimated 
burden  was  an  estimated  average,  rather 
than  a  predicted  figure  for  the  burden  of 
a  single,  typical  response.  The 
calculation  of  an  "average"  response 
means  that  there  are  some  responses 
which  may  require  larger  amounts  of 
time  to  prepare  and  that  there  are  also 
some  responses  which  may  require 
significantly  lesser  amounts  of  time.  It  is 
entirely  reasonable  to  expect  that  the 
reporting  and  information  collection 
burden  of  these  regulations  may  vary 
among  entities  depending  upon  the 
entities'  size  and  structiual  complexity. 

Further,  once  companies  have 
researched  and  compiled  their 
particular  ownership  or  control 
information,  they  have  done  the  basic 
research  which  can  be  used  for  future 
compliance.  This  basic  ownership  or 
control  research  will  then  be  readily 
available  to  the  company  and  the 
company  only  needs  to  update  such 
research  to  reflect  changes  in  ownership 
or  control  for  future  applications.  Once 
entities  and  regulatory  authorities 
develop  experience  in  complying  with 
the  regulations,  they  will  also  develop 
experience  in  collecting,  storing, 
retrieving,  and  reporting  the  necessary 
compliance  information.  A  number  of 
large  companies  have  told  OSM  that 
they  have  already  collected  and  stored 
their  ownership  or  control  information 
in  a  computerized  database  or  are  in  the 
process  of  doing  so.  Once  such 
information  has  been  so  stored,  it  would 
be  readily  accessible  and  easily 
retrieved  for  compliance  purposes. 
Thus,  the  amount  of  time  required  to 
prepare  a  typical  response  under  these 
regulations  should  diminish  over  time. 

Nevertheless,  in  the  final  rule  adopted 
today.  OSM  has  recalculated  the 
estimated  time  for  compliance  in 
accordance  with  standard  procedures 
required  by  the  OMB.  OSM  has 
concluded  that  the  public  reporting 
burden  for  the  collection  of  information 
required  by  part  773  as  amended  by 
these  final  regulations  is  four  and  one 
half  hours  per  response,  rather  than 
three  hours.  The  final  rule  also  has  been 
modified  to  delete  specific  references  to 
the  particular  sections  of  part  773  which 
are  relevant  for  information  collection 
purposes.  Instead.  OSM  has  provided  a 
reference  to  the  collection  of 
information  required  by  30  CFR  part 
773,  since  this  part  encompasses  all 
sections  of  part  773,  including  the  final 


rule  >  adopted  today,  which  generate  an 
info  mation  collection  obligation. 

S(  ction  773.15 — Review  of  permit 
app  icatjons.  In  the  proposed  rule.  OSM 
proposed  to  amend  30  CFR  773.15(b)(1) 
to  rdfer  to  relevant  amended  definitions 
and  AVS-related  rules  as  the  basis  for  a 
regu  latory  authority's  analysis  when 
revi  iwing  a  permit  application. 

T  le  proposed  regulation  required  the 
regu  latory  authority  to  review  all 
reas  )nably  available  information 
com  eming  violation  notices  and 
owr  ership  or  control  links  involving  the 
app  icant. 

Si  .ch  information  would  include  that 
obta  ined  pursuant  to  §  773.22 
(ver  fication  of  ownership  or  control 
app  ication  information):  §  773.23 
(rev  ew  of  ownership  or  control  and 
viol  >tion  information);  amended 
§  77  ).13  (identification  of  interests);  and 
ame  ided  §  778.14  (violation 
info  mation). 

V>  bile  those  regulations  will  be 
disc  jssed  in  detail  later  in  this 
prea  mble,  the  net  effect  of  referencing 
sue   provisions  in  §  773.15(b)(1)  was  to 
assi  re  that  the  regulatory  authority 
mak  3S  a  decision  with  respect  to  permit 
issu  mce  or  denial  based  upon  complete 
info  mation  relating  to  ownership, 
con!  rol,  and  violations.  Such  compete 
info  mation  includes  the  mandated  use 
of  A  VS. 

T  le  proposed  rule  would  have  further 
add  id  a  paragraph  (b)(4)  to  30  CFR 
773  15.  This  provision  would  have 
pro^  ided  that  delinquent  civil  penalties 
for  ^  iolations  cited  prior  to  October  3, 
198  ,  not  form  the  basis  for  a  permit 
bloc  (.  against  persons  linked  through 
owTC  ership  or  control  to  such  violations, 
whe  re  reclamation  had  been  completed 
in  a  :cordance  with  the  provisions  of  the 
app  icable  regulatory  program  and 
wh(  re,  with  respect  to  each  cessation 
ord(  r  for  which  a  delinquent  civil 
pen  dty  exists,  such  persons  had  paid 
$75  I  of  the  amount  of  such  penalty  to 
the  regulatory  authority  which  issued 
sue!  cessation  order.  In  substance,  this 
regulation  proposed  a  "safe  harbor" 
wit.  1  respect  to  owners  or  controllers  of 
deli  [iquent  civil  [>enalties  cited  prior  to 
October  3. 1988. 

Ir  addition,  the  proposed 
am(  udments  to  30  CFR  773.15(b)(1) 
woi  Id  aFso  have  deleted  the 
pre!  umption  contained  in  the  then 
cun  ent  version  of  that  rule  that  allows 
a  re  ^latory  authority,  in  evaluating 
wh<  ther  a  surface  coal  mining  operation 
owi  ed  or  controlled  by  a  permit 
app  icant  is  ciurently  in  violation  of  the 
law  to  presume,  in  the  absence  of  a 
faili  ire  to  abate  cessation  order 
(FT  VCO),  that  a  notice  of  violation 
(NC  V)  has  been  or  is  being  corrected. 


except  where  evidence  to  the  contrary  is 
set  forth  in  the  permit  appUcation,  or 
where  the  notice  of  violation  is  issued 
for  non-pa)rment  of  abandoned  mine 
reclamation  fees  or  civil  penalties. 

Further,  the  proposed  amendment  to 
30  CFR  773.15(b)(1)  would  have 
incorporated  by  reference  the  amended 
definition  of  "violation  notice"  and  the 
proposed  definition  of  "ownership  or 
control  link"  contained  in  proposed 
§  773.5  by  requiring  a  regulatory 
authority  to  review  "all  reasonably 
available  information  concerning 
violation  notices  and  ownership  or 
control  links  involving  the  applicant." 
This  proposed  change  would  have 
eliminated  the  need  for  the  detailed  list 
contained  in  30  CFR  773.15(b)(1)  of  the 
types  of  violation  information  which  a 
regulatory  authority  must  review  as  part 
of  the  application  review  process 
provided  by  30  CFR  773.15(b)(1). 

The  two  issues  which  generated  the 
most  significant  comments  were  the 
proposed  deletion  of  the  presumption  of 
NOV  abatement  and  the  proposed  safe 
harbor  for  owners  or  controllers  of 
surface  coal  mining  operations  with 
delinquent  civil  penalties  for  violations 
issued  prior  to  October  3, 1988. 

The  nrst  of  these  issues  to  be 
addressed  is  the  propo^d  deletion  of 
the  presumption  of  NOV  abatement. 
Commenters  representing  a  number  of 
State  regulatory  authorities  strongly 
objected  to  the  deletion  of  the 
presumption.  They  asserted  that  the 
elimination  of  the  presumption  would 
lead  to  "nationwide  gridlock."  They 
asserted  that  such  a  rule  provision 
would  lead  to  automatic  appeals  of  all 
NOV's;  that  State  regulatory  authorities 
would  have  to  expend  significant 
resources  tracking  the  course  of  NOV's 
and  NOV  appeals;  that  companies 
operating  before  multiple  State 
regulatory  authorities  would  never  be 
able  to  definitively  prove  that  NOV's 
were  being  abated  such  that  they  could 
be  issued  permits;  and  that  such  efforts 
would  be  a  significant  waste  of  State 
and  Federal  resoiut%s.  They  asserted 
that  80%-85%  of  all  NOV's  are  resolved 
and  never  ripen  into  CO's  in  any  event. 

Also,  commenters  representing 
industry  interests  strongly  criticized  the 
proposed  deletion  of  the  NOV 
presumption  as  both  impractical  and 
counterproductive.  They  asserted  that 
the  proposed  deletion  of  the 
presumption  would  be  especially 
burdensome  on  large  multi-state 
corporations.  They  questioned  whether 
such  entities  would  be  able  to  keep 
track  of  the  abatement  status  of  the 
NOV's  of  their  many  operating 
subsidiaries  and  contract  miners.  They 
further  asserted  that  most  NOV's  are 
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routinely  and  timely  abated.  They 
argued  that  eliminating  the  NOV 
presumption  would  lead  to  information 
overload  in  the  permit  application 
process;  to  increased  costs  and  delays  in 
permit  processing;  and  to  increased 
errors  in  data  collection.  They  argued 
that  the  deletion  of  the  presiunption 
would  require  the  reallocation  of 
personnel  from  enforcement  to 
document  processing. 

In  contrast  to  the  positions  of  State 
regulatory  authorities  and  the  industry, 
one  conmienter  representing 
environmental  advocacy  groups 
supported  the  deletion  of  the  NOV 
presumption,  asserting  that  the  deletion 
of  the  presumption  would  lead  to  better 
tracking  of  the  status  of  violations  and 
to  faster  remediation  of  violations. 
Another  commenter  did  concede, 
however,  that  it  would  be  difficult  for 
the  OSM  to  keep  AVS  accurate  and 
current  with  respect  to  violation 
information  if  the  presumption  of  NOV 
abatement  in  the  absence  of  an  FTACO 
was  eliminated. 

OSM  considers  the  argxunents  raised 
by  the  State  regulatory  authorities  and 
by  the  industry  to  be  persuasive.  OSM 
must  give  particular  consideration  to  the 
concerns  expressed  by  the  State 
regulatory  authorities  on  this  issue. 
These  agencies  have  the  responsibility 
of  implementing  the  ownership  and 
control  process.  If  the  State  regulatory 
authorities  believe  that  the  complete 
elimination  of  the  presumption  of  NOV 
abatement  will  impose  a  significantly 
increased  burden  upon  them  for  limited 
environmental  return,  this  position 
cannot  be  discounted.  OSM  recognizes 
that  there  may  be  a  potential  benefit  in 
having  multiple  jurisdictions  tracking 
the  course  of  NOV's  for  purposes  of 
permit  issuance.  Such  multiple 
supervision  could  theoretically 
encourage  prompt  abatement. 
Nevertheless,  the  mechanics  of 
implementing  such  a  process  through 
AVS  and  other  means  would  be 
sufficiently  complex  so  as  to  create 
significant  uncertainty  among  permit 
applicants  and  regulatory  authorities. 
Such  uncertainty  outweighs  the  benefits 
of  the  complete  elimination  of  the 
presumption  of  NOV  abatement. 

In  response  to  the  environmentalists' 
arguments.  OSM  recognizes  that  there  is 
a  theoretical,  potential  benefit  in 
multiple  regulatory  authorities  tracking 
the  course  of  an  NOV  for  piuposes  of 
permit  issuance.  Under  this  scenario,  a 
State  would  deny  a  permit  to  any 
applicant  based  upon  his  or  her  being 
linked  through  ownership  or  control  to 
an  NOV  in  another  State  even  though 
the  abatement  period  for  the  NOV  had 
not  expired.  The  throat  of  permit  denial 


could  enhance  the  prospect  for  prompt 
abatement  of  that  NOV. 

Nevertheless,  the  medianics  of 
implementing  this  process  with  respect 
to  AVS  would  be  complex  and  would 
create  such  uncertainty  as  to  outweigh 
the  benefits.  Assuming  that  NOV's 
whose  abatement  period  had  not  yet 
expired  and  which  had  not  yet 
generated  FTACO's  were  loaded  onto 
AVS.  OSM  would  have  to  check  the 
status  of  such  NOV's  and  continually 
update  such  information  on  AVS.  It  is 
unclear  whether  OSM  would  be  able  to 
keep  up  with  the  changing  status  of 
NOV's  and  incorporate  such 
information  in  a  timely  maimer  into 
AVS.  This  would  add  an  additional 
element  of  uncertainty  with  respect  to 
the  currency  of  violation  information  in 
AVS.  OSM  believes  it  is  more  desirable 
to  have  information  in  AVS  which  is 
both  current  and  reliable,  so  that  State 
regulatory  authorities  may  depend  on 
the  system  during  the  permit 
application  review  process. 

Further,  OSM  beheves  that  the 
decision  to  retain  at  least  a  limited 
presumption  of  NOV  abatement  is 
consistent  with  positions  taken  by  the 
Department  of  the  Interior  in  previous 
litigation.  In  litigation  relating  to 
§  773.15(b)(1)  and  related  matters  before 
the  U.S.  District  Court  of  the  District  of 
Columbia,  the  Secretary  advised  the 
court  that  he  had  decided  to  reconsider 
the  issue  of  whether,  in  the  absence  of 
an  FTACO,  the  regulatory  authority  may 
presume  that  an  NOV  has  been  or  is 
being  corrected.  The  Secretary  further 
advised  the  court  that  he  would,  if 
appropriate,  engage  in  further 
rulemaking  on  the  subject  as 
expeditiously  as  possible.  See  National 
Wildlife  Fed'n  v.  Lujan,  No.  88-31 1 7- 
AER  (D.D.C),  Memorandum  of  Points 
and  Authorities  in  Support  of  the 
Federal  Defendants'  Cross-Motion  for 
Summary  Judgment  and  in  Opposition 
to  Plaintiffs'  Motions  for  Summary 
Judgment,  at  pages  89-90. 

As  indicated  in  the  preamble  to  the 
proposed  rule,  the  proposed  amendment 
to  delete  the  presumption  of  NOV 
abatement  represented  the  "further 
rulemaking"  qf  which  the  court  was 
advised.  However,  the  Secretary 
cominitted  only  to  reconsider  the 
presumption  of  NOV  abatement.  The 
Secretary  never  committed  to' finalize 
any  proposed  rule.  After  receiving  the 
States*  and  industry's  comments  cited 
above,  OSM  has  determined  that  the 
complete  deletion  of  the  presumption 
would  impose  a  significant  burden  upon 
the  States  and  provide  little 
enforcement  benefit. 

As  indicated  in  the  preamble  to  the 
September.  1991  proposed  rule,  it  was. 


in  feet,  never  OSM's  intention  to  load 
NOV's  (other  than  delinquent  NOV  civil 
penalties)  into  the  AVS  database,  given 
the  large  volume  of  data  entry  that 
vtrould  be  required  to  keep  such 
violation  information  up  to  date.  Id. 
Thus,  even  if  OSM  had  completely 
deleted  the  presumption  of  NOV 
abatement  by  adopting  the  proposed 
modification  to  30  CFR  773.15(b)(1). 
there  would  have  been  no  immediate, 
direct  impact  upon  the  AVS  database.  If 
OSM  had  eUminated  the  presumption, 
there  would  have  been,  however,  a 
significant  indirect  impact  upon  AVS. 
The  States  would  have  been  required  to 
spend  scarce  resources  tracking  other 
States'  NOVs,  including  those  whose 
abatement  periods  had  not  yet  expired, 
for  permit  application  purposes.  The 
States  would  have  had  fewer  resoure^es 
available  to  focus  upon  the  other 
information  that  AVS  beheves  is  more 
critical  to  the  effective  implementation 
of  section  510(c)  of  the  Act,  including 
the  development  of  complete 
information  with  respect  to  entities' 
ownership  and  control.  Further,  OSM  is 
committed  to  making  its  best  effort  to 
provide,  through  the  AVS,  a  complete 
list  of  violations  which  are  required  to 
be  used  as  the  basis  for  a  permit  block. 
Accordingly,  OSM  has  determined  to 
retain  a  presimiption  of  NOV  abatement 
in  30  CFR  773.15(bKl).  The  focus  of 
State  regulatory  authorities'  concern 
appears  to  be  the  uncertainty  incident  to 
NOV's  with  abatement  periods  which 
have  not  yet  expired.  In  substance, 
where  an  NOV  has  been  issued  and  the 
abatement  period  has  not  yet  expired,  it 
is  uncertain  whether  the  violation  will 
be  ultimately  abated  or  will  ripen  into 
the  basis  for  the  issuance  of  a  failure  to 
abate  cessation  order.  The  State 
regulatory  authorities  and  the  coal 
industry  argue  that  such  uncertainty 
justifies  unconditional  permit  issuance. 
The  environmentalists  argue  that  such 
uncertainty  demands  permit  denial. 
While  OSM  recognizes  the  needs  of  the 
State  regulatory  authorities.  OSM 
believes  that  environmental  advocates 
have  also  asserted  legitimate  concerns 
about  the  consequences  of  a  blanket 
presumption  of  ebatement  for  all  NOV's. 
OSM  has  therefore  chosen  a  middle 
ground  which  will  serve  to  reduce  the 
uncertainty  while  balancing  the 
concerns  of  the  various  interests. 

In  response  to  the  comments  made  to 
its  proposal,  OSM  has  amended  30  CFR 
773.15(b)(1)  to  provide  that,  in  the 
absence  of  a  failure-to-abate  cessation 
order,  a  regulatory  authority  may 
presume  that  a  notice  of  violation  is 
being  corrected  to  the  satisfaction  of  the 
agency  with  jurisdiction  over  the 
violation  where  the  abatement  period 
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for  such  notice  of  violation  has  not  yet 
expired  and  where  the  permit  applicant 
has  provided  certification  in  his  or  her 
pennit  application  that  such  violation  is 
in  the  process  of  being  corrected  to  the 
satisfaction  of  the  agency  with 
jurisdiction  over  the  violation.  Where 
OSM  is  regulatory  authority,  OSM  will 
incorporate  such  certification  into  the 
statement  of  verification  currently 
required  in  OSM's  permit  applications. 
Any  permits  issued  incident  to  such 
certification  will  be  conditionally  issued 
based  upon  successful  completion  of  the 
necessary  abatement. 

The  above  approach  balances  the 
concerns  of  the  commenters.  A  blanket 
presumption  of  abatement  for  all 
NOV's — including  those  whose 
abatement  period  has  expired — is 
inappropriate.  It  is  entirely  possible  that 
there  are  NOV's  with  expired  abatement 
periods  for  which  cessation  orders  have 
not  yet  been  written.  To  presume  that 
such  NOV's  are  abated  is  unjustified.  At 
the  same  time,  today's  final  rule 
recognizes  that,  until  the  abatemient 
period  has  expired,  diligent  operators 
should  have  the  opportunity  to  correct 
their  NOV's  in  a  timely  manner  without 
being  subjected  to  permit  denial  during 
the  period  of  abatement  if  they  certify 
that  such  violations  are  in  the  process 
of  abatement.  State  regulatory 
authorities  can  conserve  limited 
^sources  by  having  the  benefit  of  a 
reasonable  presumption  of  NOV 
abatement  which  applies  to  those  NOV's 
which  are  in  a  true  state  of  uncertainty 
with  respect  to  abatement.  In 
considering  whether  a  particular  NOV 
should  be  the  basis  for  permit  denial. 
State  regulatory  authorities  will  also 
have  the  comfort  of  certification  by  the 
applicant  and  the  protection  of 
conditional  issuance  to  assure  that  any 
representations  made  with  respect  to 
NOV  abatement  are  actually  fulfilled. 

OSM  recognizes  that  some  large 
companies  may  not  be  aware  of  all 
NOV's  whose  abatement  periods  have 
not  expired  where  such  NOV's  are  cited 
against  one  or  more  of  their  many 
subsidiaries.  Nevertheless,  OSM  expects 
that  companies  will  make  a  good  faith 
effort  to  track  their  NOV's  and  report 
such  NOV's  as  part  of  permit 
applications.  Where  a  company  has 
developed  a  good  faith  NOV  tracking 
procedure  and.  in  the  diligent  exercise 
of  such  procedure,  has  inadvertently 
failed  to  report  an  NOV  whose 
abatement  period  has  not  yet  expired, 
such  failure  would  not  constitute  willful 
nondisclosure  by  the  company.  On  the 
other  hand,  where  a  company  fails  to  set 
up  a  tracking  procedure  or  where  a 
company  sets  up  a  tracking  procedure  or 
corporate  structure  designed  or 


in  ended  to  shield  it  from  knowledge  of 
N  )V's  or  the  ability  to  track  NOV's  this 
w  11  not  excuse  a  company's  failure  to 
ac  [^irately  report  NOV's  in  pennit 
amplications.  Further,  OSM  expects  that 
ajj^  certifications  of  ongoing  correction 
provided  with  respect  to  NOV's  be 
based  upon  truthful  information  and  be 
siiimitted  in  good  faith.  To  the  extent 

It  a  company  asserts  that  it  cannot 
tify  because  it  is  not  certain  whether 
all  violations  have  been  identified,  the 
presumption  of  NOV  abatement  would 
not  apply.  OSM  recognizes  that 
copnpanies  may  assert  this  argument, 
biit  OSM  considers  the  certification 
nejcessary  to  assure  that  violations  are  in 
th !  process  of  being  corrected. 

\s  indicated  above,  the  second  issue 
in  the  proposed  rule  which  generated 
si|  nificant  comments  was  the  proposed 
sa  ie  harbor  for  the  owners  or  controllers 
of  deUnquent  civil  penalties  for 
vii  ilations  issued  prior  to  October  3, 
iaJ8. 

[Commenters  from  the  coal  industry 
anjd  the  States  criticized  the  safe  harbor 
proposal  because  it  required,  as  a 
CO  idition  precedent  for  safe  harbot- 
trc  atment,  that  reclamation  be 
CO  npleted  within  120  days  after  the 
ef  jctive  date  of  the  rule-These 
CO  nmenters  asserted  that  this  proposed 
CO  idition  limiting  the  availability  of 
sa  e  harbor  protection  was  inadequate 
an  i  insufficiently  flexible.  They  argued 
thi  it  the  proposal  did  not  take  into 
aci  :ount  the  time  required  to  perform 
rei  lamation  and  the  potential  for 
rei  lamation  to  be  effected  by  changing 
ev  jnls  and  environmental  conditions. 

Moreover,  commenters  representing 
th  environmental  commimity  also 
cr  ticized  the  safe  harbor  provision. 
Tl  Bse  commenters  criticized  the 
pr  iposed  $750  settlement  amount  as 
ar  itrarily  and  artificially  low. 
Cc  mmentc!  s  r'^presenting  the  State 
re|  ulatory  authorities  asserted  that  the 
pr  iposed  penalty  amount  provided 
in:  ufficient  fiexibility  and  that  a  State 
re|  ulatory  authority  should  be  able  to 
de  nand  a  greater  penalty  if  the 
cii  :umstances  warrant. 

Vhile  the  industry  and  the  States 
fa  used  upon  the  limited  window  ot 
tir  le  available  to  perform  abatement  and 
thi  environmentalists  and  the  States 
qu  ;stioned  the  limited  penalty  amount, 
all  of  these  commenters  seemed  to  share 
thi  view,  subject  to  their  particular  and 
di  faring  perspectives,  that  the  proposed 
sa  B  harbor  provision  was  artificial  and 
ur  lecessarily  rigid. 

Upon  consideration  of  the  comments, 
0$M  agrees  that  the  proposal  was 
un  necessarily  rigid  and  has,  therefore, 
no :  finahzed  the  safe  harbor  proposal. 
Ac  cordingly.  regulatory  authorities  will 


have  the  discretion  to  review  the  totality 
of  the  facts  on  a  case  by  case  basis  to 
determine  whether  a  person  who  is 
linked,  through  ownership  or  control,  to 
delinquent  civil  penalties  may  avoid 
permit  block  through  payment  of  a 
portion  of  such  penalties.  OSM  will 
review  the  adequacy  of  such  settlements 
within  the  context  of  OSM's  routine 
oversight  of  the  State  regulatory 
authorities  under  30  CFR  parts  732  and 
733  and  of  case  specific  complaints  and 
investigations  under  30  CFR  part  342. 

Whether  a  settlement  is  adequate  will 
be  a  function  of  the  entire  context  of  a 
particular  case.  Factors  to  be  considered 
include,  but  are  not  limited  to,  whether 
the  settling  ovmer  or  controller  has 
performed  required  reclamation  to  abate 
the  violations  other  than  the  delinquent 
civil  penalties  in  a  timely  manner.  The 
regulatory  authority  should  also 
consider  the  degree  to  which  the  facts 
indicate  that  the  owner  or  controller  had 
the  authority  to  exercise  control  of  the 
violator.  If  the  owner  or  controller  had 
such  authority,  whether  it  chose  to 
exercise  such  authority  or  not,  it  is  less 
credible  for  the  owner  or  controller  to 
argue  that  it  was  unaware  of  the 
activities  and  violations  such  that  a 
significant  discount  in  civil  penalty 
amount  is  warranted  for  the  owner  or 
controller.  In  substance,  with  such 
authority,  the  ovimer  or  controller  would 
have  had  the  ability  to  be  informed  of 
violations  in  a  timely  manner  if  he  or 
she  had  wanted  to  be  so  informed.  The 
regulatory  authority  should  also 
consider  the  size  and  solvency  of  the 
owner  or  controller  and  the  impact  that 
the  payment  of  a  reduced  amount  of  the 
civil  penalty  will  have  upon  the 
activities  of  that  company  and  other 
companies  similarly  situated.  Further, 
the  regulatory  authority  should  consider 
the  impact  of  the  settlement  upon  the 
integrity  of  the  regulatory  authori'y's 
enforcement  program.  In  other  words, 
will  the  proposed  settlement  encourage 
companies  to  conclude  that  there  is  an 
economic  benefit  in  ignoring  the  civil 
penalties  and  violations  of  their  owned 
or  controlled  entities  until  such 
companies  are  required  to  settle  by 
regulatory  authorities? 

In  accordance  with  the  above 
discussion,  OSM  has  not  adopted  the 
provisions  of  the  proposed  rule  which 
would  have  deleted  the  presumption 
that  NOV  abatement  currently  contained 
in  30  CFR  773.15(b)(1)  and  which 
would  have  created  a  safe  harbor  for 
owners  or  controllers  with  respect  to 
delinquent  civil  penalties  for  violations 
cited  prior  to  October  3, 1988.  In 
paragraph  (b)(1)  of  the  final  rule,  OSM 
has  inserted  language  providing  for  a 
presumption  of  NOV  abatement  for 


Federal  Registw  /  Vol.  59.  No.  208  /  Friday.  October  28.  1994  /  Rules  and  Regulations        54325 


NOV's  whose  abatement  periods  have 

not  yet  expired  where  the  pennit 
applicants  have  certified  that  such 

NOV's  are  in  the  process  of  being 
corrected  to  the  satisfaction  of  the 
agency  with  jurisdiction  over  the 
violation,  hi  the  final  rule,  OSM  has  also 
deleted  the  language  contained  in  the 
proposed  rale  which  would  have 
provided  the  safe  harbor  for  certain 
owners  or  controllers.  OSM  has 
otherwise  adopted  the  provisions  of  the 
proposed  rule  as  the  final  rule. 

Section  773.20— Improvidently  Issued 
Permits:  General  Procedures.  In  the 
proposed  rule,  OSM  proposed  fo  amend 
paragraph  (b)(l)(ii)  of  30  CFR  773.20  to 
delete  the  reference  to  the  presumption 
of  NOV  abatement  contained  in  30  CFR 
773.15(b)(1).  See  Proposed  Rul'e.  Use  of 
the  A ppiicantA^iolator  Computer 
System  in  Siuface  Coal  Mining  and 
Reclamation  Permit  Approval,  56  FR 
45780,  45784-45785  (September  6. 
1091).  The  basis  for  such  deletion  was 
to  assure  consistency  with  the 
provisions  of  30  CFR  773.15(b)(1)  which 
were  to  be  similarlv  amended. 

In  the  final  rule,  OSM  has  reinserted 
language  which  addresses  the  situation 
which  occurs  when  a  permit  is  issued 
in  reliance  upon  the  presumption  that 
an  NOV  is  being  abated  in  the  absence 
of  a  cessation  order  and  a  cessation 
order  is,  in  fact,  issued  with  respect  to 
the  violation.  In  such  an  event,  a 
regulatory  authority  is  required  to  find 
that  the  j>ermit  has  been  improvidently 
issued.  The  September,  1991 ,  proposed 
rule  deleted  this  language  to  assure 
consistency  widi  OSM's  proposal  to 
dele!iB  the  presumption  of  NOV 
abatement  from  the  pennit  review 
process  of  30  CFR  773.15(b).  As 
described  in  this  preamble  in  the 
discussion  relating  to  30  CFR  773.15(b), 
OSM  has  decided  to  include  a 
presumption  of  NOV  abatement  for  that 
regulation.  To  asstue  consistency 
between  the  treatment  of  improvidently 
issued  permits  and  permit  applications, 
OSM  has  reinserted  language  which 
addresses  the  presumption  of  NOV 
abatement  into  30  CFR 
773.20(b}{l)(i)(B).  The  agency's  reasons 
for  retaining  a  presumption  of  NOV 
abatement  are  described  fully  in  the 
preamble  discussion  with  respect  to  30 
CFR  773.15(b)(1). 

hi  the  proposed  rule,  OSM  also 
prop>osed  to  renumber  certain 
provisions  of  the  then  current  30  CFR 
773.20  such  that  paragraph  (b)(2)  would 
become  (b){l)(ii).  paragraph  (b)(2)(i) 
would  become  (b){1)(ii)(A),  paragraph 
(b){2)(i))  would  become  (bKl)(ii)(B).  and 
paragraph  (b)(3)  would  become 
(b)(l)(iii).  In  the  final  rule,  such 
renumbering  is  also  adopted. 


OSM  also  proposed  to  amend  the  then 
current  30  CFR  773.20  by  inserting  a 
new  paragraph  (b)(2),  which  would  have 
made  the  provisions  of  proposed 
§  773.26,  standards  for  challenging 
owrnership  or  control  links  and  the 
status  of  violations,  applicable  when  a 
regulatory  authority  makes 
determinations  with  respect  to 
improvidently  issued  permits.  Proposed 
§  773.26  would  have  been  applicable 
when  a  regulatory  authority  determines 
whether  a  violation,  penalty,  or  fee 
remains  unabated  or  delinquent,  has 
been  corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal,  and  whether  any 
ownership"  or  control  link  between  the 
permittee  and  the  person  responsible  for 
the  violation,  penalty,  or  fee  existed, 
.still  exists,  or  has  been  severed. 
The  proposed  insertion  of  the 
language  referring  to  §  773.26  would 
have  had  the  effect  of  assuring  Lhat  the 
standards,  res|KinsibIlities,  and 
procedures  created  by  proposed 
§  773.26  were  consistently  applied  to 
pennit  issuance  and  to  determinations 
regarding  improvident  permit  issuance. 
OSM  took  such  an  approach  in  the 
behef  that  this  would  enhance  the 
fairness  of  the  permitting  process  and 
the  prospect  fur  the  uniform 
enforcement  of  nationwide  minimum 
standards. 

In  the  final  rule,  this  approach  is 
adopted.  The  reference  to  §  773.26  is 
changed,  however,  to  §  773.25  to  reflect 
the  renumbering  of  that  section.  Also,  as 
has  been  indicated  previously,  OSM  has 
inserted  language  in  paragraph  (b)(2)  of 
final  §  773.20  to  clarify  that  a  challenge 
as  to  the  existence  of  a  violation  at  the 
time  it  was  dted  may  be  made  within 
the  context  of  the  improvident  permit 
issuance  process. 

OSM  further  proposed  to  renumber 
provisions  of  the  regulation  at  30  CFR 
773.20(c).  which  relate  to  remedial 
measures  for  improvidently  issued 
permits,  so  that  then  current  paragraph 
(c)  would  become  {c)(l),  the.--  current 
paragraph  (c)(1)  would  become  (c)fl)(i), 
then  current  paragraph  (c)(2)  would 
become  (c)(l){ii),  then  current  paragraph 
(c)(3)  would  become  (c)(l)(iii),  and  then 
current  paragraph  (c)(4)  would  become 
(c)(l)(iv).  In  the  final  rule,  such 
renumbering  is  adopted. 

Further,  proposed  reniunbered 
paragraph  (c)(l)(iv),  which  would 
authorize  the  regulatory  authority  to  use 
rescission  as  one  of  the  remedial 
measures  for  improvident  permit 
issuance,  would  have  deleted  a  specific 
reference  contained  in  the  former  30 
CFR  773.20(c)(4)  to  the  rescission 
procedures  of  30  CFR  773.21 . 


The  reason  for  such  proposed  deletion 
was  that  OSM  sou^t  to  establish  a  prior 
notice  and  common  appeal  procedure 
for  both  permit  suspensions  and  pormit 
rescissions  with  respect  to 
improvidently  issued  permits.  The  then 
current  regulation  governing  permit 
suspensions  at  30  CFR  773.20(c)(3)  did 
not  impose  any  specific  requirements 
for  prior  notice,  opportunity  to  be  heard, 
or  right  of  appeal  for  the  permittee 
whose  permit  is  to  be  suspended.  See  54 
FR  18450  (198^).  In  contrast  to  this, 
then  current  regulations 'governing 
pennit  rescissions  at  30  CFR  773.21 
contained  specific  requirements  for 
prior  notice  to  a  permittee  and  an 
explicit  right  of  appeal.  Accordingly, 
through  ils  proposed  rale,  OSM  j^ought 
to  providn  for  greater  consistency  in  its 
procedures  governing  suspension  and 
resf:ission  of  permits,  hi  the  final  rule, 
the  proposed  change  has  been  adopted. 

OSM  further  proposed  to  amend  30 
CFR  773.20  to  add  a  new  paragraph 
(c)(2)  which  would  have  required  that  a 
regulator^'  authority  which  dccide.s  to 
suspend  a  permit  must  provide  at  least 
30  days'  p.'-ior  written  notice  to  the 
permittee.  The  proposed  rale  would 
have  provided  ^at,  in  the  event  that  the 
regulatory  authority  decides  to  rescind  .i 
permit,  it  would  provide  notice  in 
accordance  with  the  provisions  of  30 
CFR  773.21.  The  proposed  amendment 
furthrr  provided  that  a  permittee  would 
be  given  tlie  opportimity  to  request 
administiative  review  of  the  notice 
under  proposed  OHA  rules  43  CFR 
4.1370  et  Fpq.,  where  OSM  is  the 
regulator}-  authority,  or  under  the  State 
program  equivalent,  where  the  State  is 
the  regulatory  authority.  In  the  absence 
of  such  temporary  relief,  the  regulatory 
authority's  decision  would  have 
remained  in  effect  during  the  pendency 
of  appeal. 

OSM's  proposed  rule  amendments 
mc-de  no  change  in  the  requirement 
contained  at  30  CFR  773.20(b)  that  a 
regulator;-  authority  analyze  a 
potentially  improvidently  issued  permit 
"[Ujnder  the  violations  review  criteria 
of  the  regulatory  program  at  the  time 
that  the  pennit  was  issued." 

A  comraenter  representing  one  of  the 
State  regulatory  authorities  criticized 
the  provisions  of  the  proposed  rule 
which  would  have  required  that  the 
regulatory  authority  provide  thirty  dayb" 
written  notice  to  the  permittee,  if  the 
regulatory  authority  decides  to  susppn«l 
t  ,ie  permit.  This  comraenter  asserted 
that  there  may  be  cimunstances  which 
require  the  immediate  suspension  and, 
possibly,  outright  rescission  of  a  permit. 
This  commcnter  asserted  that  delay,  in 
the  interests  of  due  process  rights,  m.iy 
not  sen'e  the  public  interest. 
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.  OSM  appreciates  the  cbnunenter's 
concerns.  It  is  entirely  conceivable  that 
a  permittee  could  have  been  issued  a 
permit  even  though  the  permittee  was 
linked,  through  OMTiership  or  control,  to 
a  string  of  unabated  violations  at  the 
lime  of  permit  issuance.  The  permittee 
could  have  willfully  and  fraudulently 
concealed  such  links  through  som^ 
clever  scheme  or  artifice  at  the  time  of 
permit  application.  While  AVS  has 
reduced  the  potential  for  such  a 
scenario  to  occur,  it  remains  possible. 
Such  a  permit  ought  to  be  subject  to 
immediate  suspension. 

Nevertheless.  OSM  must  weigh  the 
public  interest  in  preventing  violators 
-  from  keeping  permits  against  the  public 
interest  in  assuring  tliat  permittees'  due 
process  rights  are  protected.  The 
remedies  of  permit  suspension  and 
rescission  are  serious.  Unlike  an 
applicant  who  merely  has  an 
expectancy  in  his  application  to  receive 
a  permit  to  mine,  a  permittee  has,  in  fact 
and  as  a  matter  of  law,  assumed  the 
rights  and  responsibilities  incident  to 
the  permit  to  engage  in  surface  coal 
mining  operations.  Indeed.  OSM's 
regulations  provide  that  a  valid  [>ennit 
carries  with  it  the  right  of  successive 
renewal.  See  30  CFR  774.15(a).  Thus,  a 
permittee  has  an  interest  which  is 
deserving  of  a  higher  level  of  protection 
than  the  interest  of  an  applicant. 

Further,  the  provisions  of  30  CFR 
773.21  previously  provided  for  notice  to 
the  permittee  only  prior  to  a  proposed 
permit  suspension  and  rescission.  Thus, 
a  permittee  got  prior  notice  of  a 
suspension  only  if  the  suspension  was 
the  preciirsor  to  a  subsequent  rescission. 
If  the  regulatory  authority  did  not 
intend  the  suspension  of  a  permit  to  be 
followed  by  the  permit's  rescission, 
there  was  no  requirement  for  prior 
notice.  Also,  the  provisions  of  30  CFR 
773.21  provided  appeal  rights  for  a 
notice  of  suspension  and  rescission. 
There  were  no  similar  appeal  rights  in 
30  CFR  773.20  with  respect  to 
suspension.  In  substance,  permit 
suspension  had  the  potential  of  being  a 
harsher  punishment  than  permit 
rescission  by  reason  of  these  procedural 
differences.  These  were  euiomaiies  that 
OSM  wanted  to  correct. 

Accordingly,  the  final  version  of  30 
CFR  773.20(c)(2)  provides  for  noUce 
prior  to  permit  suspension;  for 
administrative  review  of  the  notice  of 
suspension  under  43  CFR  4.1370  et  seq. 
or  under  the  State  program  equivalent; 
for  a  common  appeal  procedure  for  both 
permit  suspensions  and  permit 
rescissions  with  respect  to 
improvidently  issued  permits  and  for 
the  regulatory  authority's  decision  to 
remain  in  effect  during  the  pendency  of 


an  appeal,  unless  temporary  relief  has 
been  granted  in  accordance  with  43  CFR 
^1376  or  the  State  program  equivalent. 
S  tates  can  be  more  stringent  with 
r  aspect  to  providing  less  prior  notice, 
fa  Jt  they  are  responsible  for  the  legal 
c  Jnsequences  of  such  actions. 

Industry  commenters  objected  to 
C  SM's  assertion  of  any  role  in  revoking 
c  '  setting  aside  improvidently  issued 
p  jrmits  based  upon  the  totality  of  their 
a  jjections  to  the  AVS,  the  ownership 
a  id  control  rules,  and  the  proposed 
r  lies.  These  reasons  included  the 
p  roposed  rules'  alleged  deficiencies 

V  ith  respect  to  due  process.  State 

p  rimacy,  dispersion  of  authority  for 
p  3rmit  decisionmaking,  and  all  other 
0  )jections  asserted  by  industry 
c  )mmenters. 
OSM  disagrees  with  the  commenters' 

V  ews.  including  their  view  that  OSM 
1]  IS  no  legitimate  role  in  the 

ii  [iprovidently  issued  permit  process. 
C  SM  has  an  essential  role  to  play,  both 
a  1  a  regulatory  authority  and  as  an 
a  ;ency  of  the  Federal  government 
0  /erseeing  the  States'  programs.  OSM 
ii  icorporates  by  reference  its  previous 
r  sponses  to  industry  commenters  in 
tl^is  preamble  which  address  the 
commenters"  concerns.  Further,  in  the 
preamble  to  the  rules  governing 
ii  [iprovidently  issued  permits,  OSM  has 
e  cplained  the  legal  basis  for  the 
i  [iprovidently  issued  permit  rules  and 
t  le  rationale  for  OSM's  role  with  respect 
t(  I  the  implementation  of  such  rules  in 
n  lation  to  the  States.  See  Preamble  to 
3  )  CFR  773.20,  773.21,  and  843.21: 
Ffnal  Rule,  54  FR  18438  et  seq., 
eipecially  see  pages  18458-18461  (April 
28. 1989).  OSM  also  incorporates  these 
e  cplanations  by  reference. 

Environmentalist  commenters 
c  iticized  the  portions  of  30  CFR  773.20 

V  hich  provide  that  the  test  for 

e  ^aluating  whether  a  permit  was 
ii  iprovidently  issued  is  "the  violations 
r  view  criteria  of  the  regulatory  program 
a  the  time  the  permit  was  issued."  See 
3p  CFR  773.20(b).  These  commenters 
aiserted  that  OSM  should  clearly  spell 
0  It  the  violations  review  criteria,  rather 
t  lan  rely  upon  the  individual  regulatory 
p  rograms'  criteria  at  the  time  of  permit 
i!  suance  as  the  applicable  standards. 
Tpese  commenters  criticized  the 
I>t>visions  of  OSM's  regulations  as 
b^ing  contrary  to  the  Act  and  cited  in 
siipport  portions  of  their  brief  filed  in 
t  le  case  of  National  Wildlife  Federation 
vl  Lujan.  No.  88-3117  (D.D.C.). 

OSM.  disagrees  with  the  commenters* 
pbsition.  As  indicated  above,  OSM's 
p  [oposed  rule  did  not  propose 
s  ibstantive  changes  to  this  provision  of 
t  le  regulation,  m  the  preamble  to  the 
i:  [iprovidently  issued  permit  rules  cited 


above,  OSM  explained  its  rationale  for 
using  the  violations  review  criteria  of 
the  regulatory  program  at  the  time  the 
permit  was  issued  as  the  standard  for 
improvident  issuance.  See  Preamble  to 
30  CFR  773.20,  773.21.  and  843.21: 
Final  Rule,  54  FR  18438, 18440-18441 
(April  28, 1989). 

Further,  in  the  case  of  National 
Wildlife  Federation  v.  Lujan,  No.  88- 
3117  (D.D.C.),  and  Save  Our 
Cumberland  Mountains,  Inc.  v.  Lujan, 
No.  81-2134  (D.D.C.),  environmental 
advocates  advanced  similar  arguments 
with  respect  to  the  agency's 
improvidently  issued  permit  rules  and 
the  provisions  of  the  rules  applying  the 
violations  review  criteria  of  the 
regulatory  program  at  the  time  of  permit 
issuance,  hi  the  briefs  submitted  by  the 
Department  of  the  Interior  in  those 
cases,  the  Department  analyzed  relevant 
statutory  language  and  legislative 
history  and  carefully  explained  why  the 
environmental  advocates'  criticisms 
were  not  well  taken.  Copies  of  these 
briefs  are  being  placed  in  the 
Administrative  Record  of  this 
rulemaking.  OSM  incorporates  the 
arguments  advanced  by  the  Department 
in  those  briefs  herein  by  reference. 

Environmental  commenters  also 
criticized  other  portions  of  30  CFR 
773.20  for  which  OSM  did  not  propose 
any  substantive  amendments  as  part  of 
the  September,  1991,  proposed  rules. 
The  commenters  asserted  that  OSM 
should  clarify  that  the  remedial 
measiu«s  available  to  a  regulatory 
authority  to  cure  an  improvidently 
issued  permit  require  that  the  regulatory 
authority  impose  both  an  abatement 
plan  and  a  permit  condition 
incorporating  such  plan  before  an 
improvidently  issued  permit  is 
considered  resolved.  They  asserted  that 
the  provisions  of  30  CFR  773.20(c) 
inappropriately  allow  the  regulatory 
authority  to  choose  whether  to  require 
a  permit  condition  or  an  abatement 
plan. 

OSM  disagrees  with  the  commenters 
that  a  rule  amendment  is  needed.  The 
provisions  of  the  regulation  require  that 
the  regulatory  authority  "use  one  or 
more"  of  the  listed  remedial  measures 
including  requiring  the  implementation 
of  an  abatement  agreement; 
conditioning  the  permit  upon  abatement 
of  outstanding  violations  within  a 
reasonable  period  of  time;  suspension  of 
the  permit;  or  rescission  of  the  permit. 
This  provision  affords  the  regulatory 
authority  the  opportunity  to  exercise 
discretion,  in  Ught  of  the  circumstances, 
to  make  a  reasoned  choice  as  to  the 
appropriate  remedy.  In  the  preamble  to 
the  improvidently  issued  permit  rule. 
OSM  stated,  in  relevant  part,  as  follows: 
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This  section  •  •   •  includes  four 
alternative  remedial  measures  because  of  the 
diversity  of  circumstances  under  which  a 
regulatory  authority  might  find  that  a  permit 
was  improvidently  issued,  and  the  resulting 
need  to  apply  a  remedy  that  not  only  is 
administratively  appropriate,  but  also  is  fair 
and  equitable  to  the  permittee  *   *   *. 

OSMRE  believes  that  the  term 
Timprovidently  issued"!  reflects  the  severity 
of  the  problem  involved  when  a  regulatory 
authority  should  not  have  issued  a  permit, 
while  at  the  same  time  not  foreclosing 
reasonable  flexibility  in  the  adoption  of 
appropriate  remedial  measures  *  *  *. 

ITlhe  rule  affords  the  regulators-  authority 
reasonable  discretion  to  consider  the 
circumstances  involving  a  particular 
improvidently  issued  permit  and  to  fashion 
an  appropriate  remedy  *   *  *. 

Although  the  rule  does  not  require  a 
regulatory  authority  to  use  any 
particular  one  of  the  four  remedial 
measures.  OSMRE  intends  that  the 
measure  or  measures  used  will  be 
commensurate  with  the  circumstances 
under  which  a  permit  was 
improvidently  issued. 

(Emphasis  added.)  See  54  FR  18438. 
18447-18448  (April  28,  1989). 
Certainly,  it  could  be  reasonable, 
depending  upon  particular 
circumstances,  for  a  regulatory  authority 
to  require  both  a  plan  of  abatement  and 
a  permit  condition  implementing  such 
plan.  The  agency  has  previously 
rejected  the  view,  however,  that  there  is 
only  one  correct  option  or  options  from 
the  alternative  remedies  provided  in  the 
improvidently  issued  permit  rule  which 
is  or  are  appropriate  for  all 
circumstances.  Id.  The  provisions  of  the 
regulation  afford  the  regulatory 
authority  the  opportunity  to  tailor  a 
remedy  "package"  appropriate  for  the 
particular  circumstances  under  which  a 
permit  was  improvidently  issued.  The 
goals  of  any  such  remedy  are  "to  correct 
the  defect  in  the  permit  and  achieve  a 
state  of  compliance."  Id.,  at  18447.  If 
either  a  pennit  condition  or  an 
abatement  agreement  could  reasonably 
be  expected  to  accomplish  these  goals 
imder  the  circumstances,  then  either 
would  be  sufficient  to  resolve  the 
improvidently  issued  permit.  In  the 
event  that  it  becomes  apparent  that 
selected  remedial  measures  are  not 
effective,  each  of  the  remedies  affords 
leverage  to  the  regulatory  authority  to 
compel  compliance.  Such  choices  are 
appropriately  made  by  the  regulatory 
authority,  subject  to  OSM's  oversight 
under  30  CFR  843.21.  At  this  time,  OSM 
sees  no  reason  to  amend  the  regulation 
to  routinely  require  the  use  of  both 
remedies  in  all  circumstances  where 
abatement  of  a  violation  is  to  be 
undertaken  as  a  necessary  part  of  the 


resolution  of  an  improvidently  issued 
permit. 

Section  773.21— Improvidently  issued 
permits:  Rescission  procedures.  In  the 
proposed  rule,  OSM  proposed  to  amend 
the  then  current  regulation  at  30  CFR 
773.21(a)  to  make  the  provisions  of 
proposed  §  773.26,  standards  for 
challenging  ownership  or  control  links 
and  the  status  of  violations,  applicable 
when  a  regulatory  authority  invokes  the 
automatic  suspension -and  rescission 
procedures  of  30  CFR  773.21 .  The 
rationale  for  such  amendment  is  the 
same  as  that  discussed  above  with 
respect  to  similar  language  contained  in 
§  773.20.  In  substance,  that  was  to 
assure  that  the  standards, 
responsibilities,  and  procedures  created 
by  proposed  §  773.26  were  consistently 
applied  to  permit  issuance  and  to 
determinations  regarding  improvident 
pennit  issuance.  OSM  proposed  such  an 
approach  in  the  belief  that  this  would 
enhance  the  fairness  of  the  permitting 
process  and  the  prospect  for  the  uniform 
enforcement  of  nationwide  minimum 
standards. 

Further,  OSM  proposed  to  delete 
paragraph  (c)  of  then  current  30  CFR 
773.21  which  provided  for  appeals  of 
rescission  notices.  Under  the  proposal, 
rescission  appeal  procedures  wore  to  be 
incorporated  in  30  CFR  773.20. 

One  commenter  representing  a  State 
regulatory  authority  asserted  that  the 
States  typically  have  provisions  for  the 
administrative  review  of  a  regulatory 
authority's  decision  to  suspend  or 
rescind  a  permit.  Accordingly,  this 
commenter  questioned  why  OSMs 
proposed  rules  needed  to  include 
provisions  for  the  appeals  of  permit 
rescissions  due  to  improvident ly  issued 
permits. 

The  rationale  for  providing  appeal 
procedures  for  permit  rescissions 
incide.nt  to  improvidently  issued 
permits  is  essentially  the  same  as  the 
rationale  for  providing  appeal 
procedures  for  permit  suspensions.  In 
substance,  a  permittee  has.  in  fact  and 
as  a  matter  of  law,  assum'.:d  the  rights 
and  responsibihties  incident  to  the 
permit  to  engage  in  surface  coal  mining 
operations.  Indeed.  OSM's  regulation 
provides  that  a  valid  permit  carries  with 
it  the  right  of  successive  renewal.  See  30 
CFR  774.15(a).  Thus,  a  permittee  has  an 
interest  which  is  deserving  of 
protection.  Thus,  a  permittee  whose 
permit  has  been  rescinded  is  entitled  to 
a  review  of  the  decision  to  rescind. 

Prior  to  the  proposed  amendment  of 
September,  1991,  then  current  30  CFR 
773.21  provided  notice  and  appeal 
rights  with  respect  to  permit  rescission 
incident  to  improvidently  issued 
permits.  By  proposing  to  amend  this 


rule  to  achieve  a  common  set  of 
procedural  protections  for  permit 
suspensions  and  permit  rescissions 
incident  to  improvidently  issued 
permits,  it  was  not  OSM's  intention  to 
reduce  the  appellate  rights  previously 
provided  by  30  CFR  773.21  or 
comparable  State  provisions.  Instead. 
OSM  wanted  to  assure  that  procedures 
of  review  were  available  for  both  permit 
suspensions  and  permit  rescissions.  The 
absence  of  such  procedures  for 
suspensions  was  a  matter  which  OSM 
sought  to  address. 

To  the  extent  that  State  programs 
already  have  adequate  appeals  and 
notice  procedures  with  respect  to  permit 
rescissions  incident  to  improvidently 
issued  permits,  OSM  believes  that  the 
proposed  rules  should  impose  little,  if 
any,  additional  burden  upon  such 
States.  Under  the  Act,  OSM's 
responsibility  is  to  establish  mininuim 
national  standards  which  approved 
State  programs  are  required  to  meet 
Accordingly,  individual  State  progrdms 
may  exceed  OSM's  standards.  A  State 
which  has  such  provisions  may  respond 
to  any  732  letters  OSM  sends  as  a  rt-suh 
of  this  niie  by  affirming  that  the  Stale 
already  interprets  its  program  consistent 
with  this  Federal  provision. 

For  the  above  reasons,  the 
commenters  position  is  rejected. 

OSM  has  decided  to  adopt  the 
proposed  changes  as  part  of  the  final 
rules.  In  adopting  the  proposal.  OSM 
has  modified  the  provisions  at 
paragraph  (a)  of  30  CFR  773. 21  to  make 
the  provisions  of  §  773.25,  standards  for 
challenging  ownership  or  control  links 
and  the  status  of  violation,  applitable 
when  a  regulatory  authority  invokes  the 
automatic  suspension  and  rescission 
procedures  of  30  CFR  773.21 .  The 
proposed  rule  contained  a  reference  in 
§  773.26.  This  change  reflects  that 
proposed  §  773.26  has  been  renumben<l 
as  final  §  773.25.  OSM  has  made  an 
additional  non-substantive  change  to 
the  introductorv  paragraph  of  §773  21 
to  reflect  that  §"773.2Glc)(4)  has  been 
renumbered  to  be  §  773.20(c)(l  )(iv). 
Further,  OSM  deletes  former  paragrdph 
(c)  of  30  CFR  773.21  which  provides  for 
appeals  of  rescission  notices.  As 
discussed  above,  rescission  appeal 
procedures  are  incorporated  in  30  CFR 
773  20. 

Section  773.22— Verification  of 
ownership  or  control  application 
information.  OSM  proposed  §  773.22  lo 
mandate  an  inquiry  whose  focus  was  to 
assure  that  the  regulatory  authoritv 
develops  complete  and  accurate 
information  as  to  the  identification  of 
the  applicant  and  all  owners  or 
controllers  of  the  applicant  prior  to 
making  a  determination  on  a  permit 
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application.  Accordingly,  the  proposed 
section  focused  an  verification  of 
ownership  or  control  application 
informatioa.  Such  accurate  and 
complete  infonnation  would  enable  the 
regulatory  authority  to  make  an 
informed  decision  as  to  whether  the 
applicant  was  hnked  to  a  surface  coal 
mining  and  reclamation  operation  in 
violation  of  the  Act  or  of  any  other 
environmental  laws  vtrithin  the  terms  of 
30  CFR  773.15(b)(1). 

Paragraph  (a)  of  proposed  §  773.22 
would  have  imposed  a  duty  upon  a 
regulatray  authority  to  review  the 
information  provicted  in  the  permit 
application,  pursuant  to.  30  CFR 
778.13(c)  and  778.13(d).  to  determine 
whether  the  infonnation  provided, 
including  the  identification  of  the 
operator  and  all  owners  and  controllers 
of  the  operator,  was  complete  and 
accurate.  In  making  such  determination, 
the  regulatory  authority  would  have 
been  required  to  compare  information 
provided  in  the  application  with 
infonnation  contained  in  manual  and 
automated  data  sources.  Manual  sources 
for  review  would  have  included  the 
regulatory  authority's  own  enforcement, 
and  inspection  records  and  State 
corporation  commission  or  tax  records, 
to  the  extent  they  contain  information 
concerning  ownership  or  control  links. 
Automated  data  sources  would  have 
included  the  regulatory  authority's  owm 
computer  systems,  if  any,  and  the  AVS. 

Paragraph  (b)  of  proposed  §  773.22 
would  have  provided  that,  if  it  appeared 
from  information  provided  in  the 
application  pursuant  to  paragraphs  (c) 
and  (d)  of  §  778:13  that  none  of  the 
persons  identified  in  the  application 
had  had  any  previous  mining 
experience,  the  regulatory  authority 
would  have  been  required  to  inquire  of 
the  applicant  whether  anyone  other 
than  those  persons  identified  in  the 
application  would  own  Or  control  the 
mining  opovtion  as  either  an  operator 
or  as  another  type  of  owner  or 
controller. 

The  proposed  rule  assumed  that, 
given  the  complexity  of  modem  coal 
raining  operations,  it  was  likely  that 
most  apphcants  would  have  at  least 
someone  in  an  ownership  or  control 
capacity  who  had  had  previous  mining 
experience.  If  it  appeared  from  the  face 
of  an  application  that  that  was  not  the 
case,  the  reguiatory  authority  would 
have  been  required  to  contact  the 
applicant  to  verify  that  the  applicant 
had  not  oiillwil  from  the  application  an 
operator  or  other  owner  or  controller 
who  had  such  experieDce.  The  intent  of 
this  propo»l  wu  to  ensure  thai  the 
regulatcnry  antfaority  obtains  information 
on  other,  experieooed  persons  vrho  may 


acti  lally  be  running  the  op^ation  and 
sho  uld  therefore  have  been  disclosed  as 
par  of  the  ownership  and  control  data 
in  i  permit  application,  but  were  not. 

P  aragraph  (c)  of  proposed  §  773.22 
pro  bided  that  if,  after  conducting  the 
inf(  rmation  review  described  above,  the 
reg  ilatory  authority  identified  any 
pot  mtial  omission,  inaccuracy,  or 
ino  >nsistency  in  the  ownership  or 
con  trol  information  provided  in  the 
app  lication,  it  would  be  required  to 
con  tact  the  applicant  prior  to  making  a 
fins  1  determination  with  respect  to  the 
apj  lication.  The  applicant  would  then 
be  1  Ejquired  to  resolve  the  potential 
om  ssion,  inaccuracy,  or  inconsistency 
tlir(  ugh  submission  of  ah  amendment  to 
the  ipplication  or  a  satisfactory 
exp  anation  which  includes  credible 
inf<  rmation  sufficient  to  demonstrate 
thai  no  actual  omission,  inaccuracy,  or 
inc  insistency  existed.  The  regulatory 
aiit  lority  was  also  required  to  take 
act!  }n  in  accordance  with  the 
pro  visions  of  proposed  §  843.23, 
san  ;tions  for  knowing  omissions  or 
ina  curacies  in  owTiership  or  control 
anc  violation  information,  or  the  State 
pro  ;ram  eoaivalent,  where  appropriate. 

P  iragraph  (d)  of  proposed  §  773.22 
wo\  Id  have  required  that,  upoti 
con  pletion  of  the  information  review 
mai  dated  by  §  773.22,  the  regulatory 
aut  lority  promptly  enter  all  ownership 
or  c  antrol  information  into  AVS. 

It  dustiy  coramenters  objected  to  the 
proTision  of  the  proposed  rule  requiring 
that  the  regulatory  authority  compare 
infc  rmation  provided  in  the  permit 
app  ication  with  sources  such  as  State 
corforation  commission  or  tax  records. 
Th»'  asserted  that  such  records  are 
t>'pi  cally  updated  only  on  an  annual 
bas;  s  and  may  be  obviously  inacciu^te. 
The  /  further  asserted  that  requiring  the 
app  icfflit  to  explain  discrepancies 
beti  reen  information  contained  in  the 
app  ication  and  the  State  corporation 
con  mission  or  tax  records  will  lead  to 
ina;  propriate  delajrs  in  the  permit 
pro  ess. 

C  5M  disagrees  with  the  commenters' 
crit  cisms  of  the  proposed  requirement. 
The  proposed  requirement  was  designed 
to  a  isure  that  the  regulatory  authority 
revi  jwing  an  ap>plication  has  complete 
owT  ership  and  control  information. 
Sudi  information  is  necessary  to  enable 
the  regulatory  authority  to  determine 
wh4ther  the  application  should  be 
issubd  in  accordance  with  the 
pro'  'isions  of  section  510(c)  of  the  Act 
and  30  CFR  773.15(bKl). 

U  [ifortunateiy.  a  regulatory  authority 
can  lot  simply  rely  upon  all  applicants 
to  SI  ipply  complete  owner^ip  or 
control  information.  Some  applicants 
majj  err  ia  good  faith,  others  may 


conceal  information  knowingly. 
Accordingly,  the  regulatory  authority 
must  look  to  other  sources  of 
information.  The  information  contained 
in  the  records  of  State  corporation 
commissions  or  taxing  authorities  is  a 
good  potential  source  of  ownership  or 
control  information.  Depending  upon 
particular  State  requirements,  such 
information  may  have  been  submitted 
under  oath.  Further,  such  infonnation  is 
submitted  subject  to  the  review  of  State 
corporation  commissions  and  State 
taxing  authorities.  Thus,  a  State 
regulatory  authority  reviewing  such 
information  has  the  benefit  of  any 
efforts  made  by  these  other  agencies  to 
assure  that  information  submitted  to 
them  is  accurate  and  complete. 

Moreover,  such  infonnation  is 
important  because  it  provides  a  basis  for 
inquiry  and  for  comparison  with 
information  submitted  in  the  permit 
application.  If  there  are  discrepancies 
between  the  ownership  or  control 
information  in  such  records  and  that 
submitted  in  the  permit  application,  the 
applicant  should  be  able  to  readily 
explain  such  discrepancies.  Thus,  if  any 
information  previously  submitted  to 
State  taxing  authorities  or  corporation 
commission  has  become  subsequently 
outdated,  this  can  be  explained  with 
minimal  inconvenience  to  an  applicant 
and  minimal  delay  in  the  permit 
application  process.  On  the  other  hand, 
if  important  ownership  or  control 
information  has  been  omitted  from  a 
permit  application,  the  State  taxing  and 
corporation  commission  records  may  be 
the  key  to  identifying  such  omissions.  In 
any  event,  the  benefits  of  such 
information  to  the  regulatory  authority 
outweigh  the  risks  identified  by  the 
industry  commenters. 

A  commenter  representing  State 
regulatory  authorities  also  asserted  that 
these  records  rarely  provide  information 
not  contained  in  previous  permit 
applications  or  in  AVS.  This  commenter 
also  indicated  that  these  records  are 
difficult  to  obtain  because  tax  records 
are  not  typically  available  for  rpview  by 
State,^  agencies  other  than  the  taxing 
authorities. 

OSM  disagrees  with  the  view  that 
these  types  of  records  merely  contain 
information  vdiich  is  duplicative  of 
information  already  available  to  the 
State  regulatory  authorities  through 
permit  applications  or  AVS.  While  OSM 
makes  every  effort  to  assure  that  AVS 
contains  complete  and  accurate 
infbrmati<Mi  with  respect  to  ownership 
or  control  links,  OSM  has  never  asserted 
that  AVS  is  perfect.  Even  if  AVS  were 
a  perfectly  complete  source  of  sudi 
infonnation.  new  corporations  are  being 
formed  and  new  applications  to  conduct 
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surface  coal  mining  operations  are 
submitted.  AVS  must  be  regularly 
updated.  It  is  likely  that  there  is  relfivant 
ownership  or  control  information 
contained  in  corporation  commission 
and  tax  records  of  the  various  States 
which  is  not  yet  reflected  on  AVS.  Thus, 
there  is  a  need  for  State  regulatory 
authorities  to  review  such  information 
and  compare  such  information  with 
permit  applications  to  iderftify  accurate 
and  complete  ownership  or  control 
information.  Such  information  can  then 
be  added  to  the  AVS  database. 

With  respect  to  commenter's  concern 
about  the  availability  of  State  tax  and 
corporation  commission  records,  OSM 
recognizes  that  particular  State  laws 
may  limit  a  State  regulatory  authority's 
access  to  such  records.  The  requirement 
of  the  proposed  regulation  was  for  the 
regulatory  authority  to  review 
■'reasonably  available  sources."  Thus,  if 
n.  State  law  explicitly  forbids  the 
2gulatory  authority's  access  to  State  tax 
information,  the  information  would  not 
ne  "reasonably  available"  for  review.  In 
.he  absence  of  such  explicit  prohibition, 
rowever,  State  regulatory  authorities 
bhould  review  such  information.  OSM 
encourages  State  regulatory  authorities 
to  work  with  their  sister  lax  and 
corporation  commission  agencies  to 
develop  infonnation  access 
arrangements  to  the  extent  permissible 
under  applicable  laws.  Nevertheless, 
OSM  rejects  the  view  that  the  difficulty 
of  obtaining  the  information  justifies 
withdrawing  or  amending  the  proposing 
regulation. 

The  commenter  representing  State 
regulatory  authorities  further  questioned 
the  requirement  contained  in  paragraph 
(c)(2)  of  proposed  §  773.22  that 
"credible  information,"  rathosthat 
"credible  evidence,"  support  an 
applicant's  satisfactory  explanation  of 
omissions,  inaccuracies,  or 
inconsistencies  with  resp)ect  to 
ownership  or  control  information  in  an 
application.  OSM  used  the  term 
"credible  information,"  rather  than 
"credible  evidence"  because  this  is  a 
broader  concept  than  credible  evidence. 
This  term  would  include  credible 
evidence  which  would  be  admissible  at 
trial.  Nevertheless,  an  applicant  might 
be  able  to  provide  a  satisfactory 
explanation  based  upon  information 
which  would  not  necessarily  be 
admissible  at  trial,  but  which  is  a 
reliable  and  believable  basis  to  conclude 
that  no  actual  omission,  inaccuracy,  or 
inconsistency  exists.  Accordingly,  the 
language  of  the  proposed  regulation  was 
intended  to  provide  flexibility  to  the 
regulatory  authority  to  consider  such 
information,  including  credible 
evidence. 


OSM  has  determined  to  adopt  the 
proposed  rule  at  §  773.22  as  a  final  rule 
with  minor  modifications  which  are 
now  described. 

As  indicated  above,  paragraph  (b)  of 
the  proposed  rule  would  have  required 
that,  if  it  appeared  from  information 
provided  in  the  application  pursuant  to 
paragraphs  (c)  and  (d)  of  §778.13.  that 
none  of  the  persons  identified  in  the 
apphcation  had  any  previous  mining 
experience,  the  regulatory  authority  had 
to  inquire  of  the  applicant  whether 
anyone  other  than  those  persons 
identified  in  the  application  would  own 
or  control  the  mining  operation  as  either 
an  operator  or  as  another  type  of  owner 
or  controller.  The  final  rule  imposes  the 
duty  upon  the  regulatory  authority  to 
both  inquire  of  the  applicant  and  to 
investigate. 

In  the  proposed  rule,  there  may  have, 
been  an  implication  that  the  regulatory 
authority  could  simply  conclude  its 
inquiry  in  reliance  upon  the  applicant's 
explanation.  Such  an  implication  was 
not  intended.  Accordingly,  OSM  has 
added  explicit  language  to  paragraph  (b) 
of  final  §  773.22  to  insure  that,  if  none 
of  the  persons  identified  in  the  permit 
application  has  had  any  previous 
mining  experience,  the  regulatory 
authority  will  not  simply  rely  upon  the 
applicant's  explanations.  Instead,  the 
regidatory  authority  will  go  forward  to 
investigate  whether  any  persons  other 
than  those  identified  in  the  application 
will  conduct  the  mining. 

In  the  final  version  of  §  773.22,  OS.M 
has  retained  language  from  paragraph 
(c)  of  the  proposed  §  773.22  requiring 
the  regulatory  authority  to  take  action  in 
accordance  with  the  provisions  of 
§  843.23  or  the  State  program 
equivalent.  However,  OSM  has  deferred 
action  on  the  adoption  of  proposed 
§  843.23  for  a  later  rulemaking.  See  58 
PR  34652  et  seq.  Qune  28.  1^93).  The 
reference  to  that  rule  has  been  left  in 
final  §  773.22  in  the  event  that  a  final 
version  of  §  843.23  is  adopted.  The 
inclusion  of  such  reference,  however, 
does  not  prejudge  whether  OSM  will 
ultimately  adopt  such  a  rule. 

As  indicated  above,  paragraph  (d)  of 
the  proposed  rule  would  have  required 
that,  upon  completion  of  the 
information  review  mandated  by 
§  773.22,  the  regulatory  authority 
promptly  enter  all  ownership  or  control 
information  into  AVS.  OSM  has  adopted 
the  final  version  of  this  paragraph  to 
require  that,  upon  completion  of  its 
review,  the  regulatory  authority  enter 
ownership  or  control  information  "into" 
AVS.  If  such  information  is  already  on 
the  system,  the  regulatory  authority  is 
required  to  "update"  such  information. 
Such  changes  have  been  made  to 


provide  bstter  clarity  to  the  rule 
language. 

Section  773.23 — Review  of  Ownership 
or  Control  and  Violation  Informalion. 
OSM  proposed  §  773.23  as  a  new 
section  which  would  delineate  the 
regulatory  authority's  review  obligations 
with  respect  to  a  permit  application 
after  the  regulatory  authority  had 
completed  the  process  of  verifying 
ownership  or  control  application 
information  as  described  in  §  773  22. 

The  provisions  of  paragraph  (a)  of 
proposed  §  773.23  would  have  requirrd 
the  regulator}'  authority  to  review  all 
reasonably  available  information 
concerning  violation  notices  and 
ownership  or  control  links  involving  the 
applicant  to  determine  whether  the 
application  could  be  approved  under 
the  provisions  of  30  CFR  773.15(b). 
With  respect  to  ownership  or  control 
links  involving  the  applicant,  such 
information  would  have  included  all 
information  obtained  under  30  CFR 
773.22  and  778.13.  With  respect  to 
violation  notices,  such  information 
would  have  included  all  information 
obtained  under  §  778.14,  infonnation 
obtained  from  OSM,  including 
information  shown  in  the  AVS,  and 
information  obtained  from  the 
regulatory  authority's  own  records 
concerning  violation  notices. 

In  substance,  the  proposed  regulation 
was  designed  to  assure  that  the 
regulatorv'  authority  considers  complete 
ownership,  control,  and  violation 
information  in  making  the  decision 
required  by  30  CFR  773.15(b)(1)  with 
respect  to  a  permit  application. 

The  provisions  of  paragraph  (b)  of 
proposed  §  773.23  were  proposed  to 
provide  the  course  of  action  which  a 
regulatory  authority  would  be  required 
to  take  if  the  review  conducted  pursuant 
to  paragraph  (a)  of  the  section  disclosed 
any  ownership  or  conUol  link  between 
the  applicant  and  any  person  cited  in  a 
violation  notice. 

Thus,  paragraph  (b)(1)  of  proposed 
§  773.23  would  have  required  that  the 
regulatory  authority  notify  the  applicant 
of  such  link  and  refer  the  applicant  to 
the  agency  with  jurisdiction  over  the 
violation  notice. 

Paragraph  (b)(2)  of  proposed  §773.23 
would  have  required  that  the  regulator\ 
authority  not  approve  the  permit 
application  unless  and  until  it 
dptermined  that  all  ownership  or 
control  links  between  the  applicant  ami 
any  person  cited  in  a  violation  notice 
were  enoneous  or  had  been  rebutted,  or 
the  regulatory  authority  determined  thai 
the  violation  to  which  the  applicant  had 
been  linked  had  been  corrected,  was  in 
the  process  of  being  corrected,  or  was 
the  subject  of  a  good  faith  appeal. 
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within  the  meaning  of  30  CFR 
773.15(b)(1)  or  the  State  program 
equivalent.  The  determinations  to  be 
made  by  the  regulatory  authority  under 
paragraph  (b)(2)  of  the  proposed 
regulation  were  to  have  been  made  in 
accordance  with  the  provisions  of 
proposed  §  773.24,  procedures  for 
challenging  ownership  or  control  links 
shown  in  AVS,  and  proposed  §  773.26, 
standards  for  challenging  ownership  or 
control  links  and  the  status  of 
violations,  or  their  State  program 
equivalents. 

Paragraph  (c)  of  proposed  §  773.23 
would  have  required  that,  follawrinf  the 
regulatory  authority's  decision  on  the 
application  or  following  the  applicant's 
withdrawal  of  the  application,  the 
regulatory*  authority  be  required  to 
promptly  enter  all  relevant  information 
related  to  the  decision  cr  withdrawal 
into  AVS.  The  regulatory  authority's 
decision  could  have  included 
unconditional  issuance,  conditional 
issuance,  or  denial  of  the  permit.  The 
requirement  that  all  relevant 
information  be  promptly  entered  into 
AVS  was  intended  to  insure  that  AVS 
was  continually  updated  to  reflect  the 
most  current  information  available  with 
respect  to  permit  applicants.  A  critical 
source  of  such  information  would  be  the 
regulatory  authority. 

Commenters  representing  members  of 
the  coal  industry  criticized  the 
provisions  of  the  proposed  regulation  as 
being  unnecessarily  duplicative  of  the 
provisions  of  proposed  §  773.22  and  of 
30  CFR  773.15(b).  In  support  of  this 
position,  they  pointed  to  the  provisions 
of  the  proposed  regulation  which 
require  the  review  of  violation 
information  and  ownership  or  control 
links  to  determine  whether  an 
application  could  be  approved.  They 
questioned  why  the  requirements  of 
proposed  §§  773.22  and  773.23  would 
be  imposed  as  two  ^parate  stages, 
rather  than  as  a  single  stage  of  the 
permit  application  process  under  30 
CFR  773.15(b)(1). 

OSM  disagrees  with  the  view  Uiat  the 
provisi<ms  of  proposed  §§  773.22  and 
773.23  are  duplicative  or  redimdant  to 
each  other  or  with  respect  to  the 
provisions  of  30  CFR  773.15(bKl). 
Further,  OSM  does  not  beUeve  that 
these  provisions  should  be  consolidated 
with  the  provisions  of  30  CFR 
773.15(b)(1). 

While  each  of  the  regulatory  sections 
at  issue  are  part  of  the  pe»-mit 
application  and  review  process,  the  two 
proposed  §§  773.22  and  773.23 
represent  separate  tasks  for  the 
regulatory  authority.  In  implementing 
the  provisions  of  proposed  §  773.22.  the 
regulatory  authority  would  be  focusing 


uppn  information  contained  in  the 
permit  application  and  attempting  to 
vei  ify  sjich  information  by  comparing  it 
wi  h  other  readily  available  sources  of 
in;  jrmation.  The  purpose  of  such 
ad  ivity  is  to  identify  complete  and 
ac(  urate  information  with  respect  to  the 
ap  dication.  including  identification  of 
th(  person  or  persons  who  will  own  or 
coi  itrol  the  surface  coal  mining 
op  (ration.  In  implementing  the 
p«  visions  of  proposed  §  773.23,  the 
ref  jlatory  authority  takes  the 
inf  )rmation  gleaned  from  its  research  on 
th€  application  and  then  evaluates 
wh  3ther  there  are  any  ownership  or 
coi  trol  links  between  the  applicant  and 
any  person  cited  in  a  violation  notice. 
In  this  stage,  the  focus  of  inquiry  is  to 
determine  w^hether  the  permit  can  fee 
proved  in  accordance  with  the 
isions  of  30  CFR  773.15(b). 
'hile  both  of  these  stages  involve  the 
of  AVS,  this  does  not  mean  that 
stages  are  redundant  or 
duflicative.  The  AVS  should  be 
COI  suited  throughout  the  permit 
apj  lication  process  to  assure  that  the 
reg  ilatoiy  authority  has,the  most 
cui  -ent  o%vnership  or  control  and 
via  ation  information  available  from 
OS  A  and  other  State  regulatory 
authorities.  The  AVS  is  an  evolving 
information  system  which  is  routinely 
sup  plemented  with  new  information. 
Th«  use  of  AVS  in  the  earlier  stage, 
pro  Dosed  §  773.22,  provides  an 
inf<  rmation  resource  for  comparison 
wit  1  application  ownership  or  control 
inf(  rmation  and  a  basis  for  inquiry  with 
the  applicant.  During  the  later  stage, 
pro  josed  §  773.23,  the  regidatory 
aut  lority  takes  previously  developed 
ow]  lership  or  control  information  and 
con  pares  such  information  with 
out!  landing  \iolation  information  in 
dec  ding  whether  or  not  to  issue  the 
per  nit.  The  use  of  AVS  in  this  stage 
ena  )les  the  regulatory  authority  to  have 
the  >enefit  of  any  information  which 
ma]  have  been  subsequently  added  to 
AV  ;  by  OSM  or  other  State  regulatory 
aut  torities. 

F  jrther,  neither  of  the  provisions  of 
pro  }osed  sections  are  redundant  with 
30  (  :FR  773.15(b)(1).  The  provisions  of 
30  (  :FR  773.15(bMl)  do  not  delineate  the 
mej  ns  by  which  a  regulatory  authority 
ma]  comply  with  the  mandates  of 
seel  ion  510(c)  of  the  Act  or  30  CFR 
773  15(bKl).  Proposed  §§  773.22  and 
773  23  fill  this  need.  These  proposed 
sect  ions  provide  the  specific  steps  to  be 
tak^  by  a  regulatory  authority  to 
achieve  compliance  with  the  provisi(His 
of»CFR773.15(bKl). 

O  ae  industry  commenter  suggested 
that  all  of  these  provisifms  should  be 
con  lolidated  into  a  single  violations 


review  provision.  While  this  is  a 
reasonable  altonative,  OSM  is 
convinced  that  the  approach  contained 
in  the  proposed  rules  is  a  better 
ahemative.  The  placement  of  the 
required  tasks  in  separate  sections  of  the 
regulations,  with  appropriate  cross 
references,  better  highlights  the 
particular  duties  necessary  at  each  stage 
of  the  permit  application  review  process 
in  a  way  which  is  more  likely  to  support 
compliance.  Also,  as  the  above 
discussion  demonstrates,  the  tasks  are 
sufficiently  separable  that  they  lend 
themselves  to  separate  regulatory 
sections.  Such  separation,  however, 
does  not  mean  that  there  must  be 
unnecessary  delays.  A  regulatory 
authority  can  move  forward 
methodically  through  each  required  task 
in  a  timely  manner. 

A  commenter  representing  State 
regulatory  authorities  criticized  the 
provisions  of  paragraph  (b)(2)(ii)  of 
proposed  §  773.23  because  such 
provision  would  prohibit  the  issuance 
of  a  permit  if  there  are  outstanding 
violations.  He  asserted  that  these 
provisions  would  significantly  increase  ' 
the  burden  on  applicants,  because  the 
provisions  did  not  incorporate  the 
presumption  that  an  NOV  is  considered 
abated  unless  an  FTACO  has  been 
issued. 

In  this  preamble,  OSM  has  already 
addressed  the  matter  of  the  presumption 
of  NOV  abatement  within  the  discussion 
of  the  amendments  to  30  CFR 
773.15(b)(1)  which  have  been  adopted 
today.  As  indicated,  OSM  has 
determined  to  retain  a  presumption  of 
NOV  abatement  where  the  abatement 
period  for  the  NOV  has  not  expired  and 
the  applicant  has  provided  certification 
that  the, violation  is  in  the  process  of 
being  corrected  to  the  satisfaction  of  the 
agency  with  jurisdiction  over  the 
violation.  Since  the  provisions  of 
proposed  §  773.23  incorporate  the 
provisions  of  30  CFR  773.15(b)(1),  such 
presumption  would  be  similarly  applied 
as  part  of  proposed  §  773.23.  Thus,  the 
substance  of  commenter 's  concern  has 
been  addressed. 

Commenters  representing 
environmental  advocacy  groups  urged 
that  paragraph  (a)  of  proposed  §  773.23 
be  clarified  with  respect  to  the 
regulatory  autlKmty's  duty  to  review  the 
accuracy  of  owner^p  or  control 
information.  They  pointed  out  that  there 
are  many  additional  sources  of 
ownership  or  control  information 
beyond  those  listed  in  the  regulation 
which  a  regulatory  authority  could 
review.  They  asserted  that  the 
regulatory  authority  should  be  required 
to  review  the  sources  Usted  in  the 
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regulation,  the  AVS  and  the  regulatory 
authority's  ovra  records,  at  a  minimum. 

OSM  agrees  that  there  are  many 
potential  sources  of  ownership  or 
control  information  and  that  the  sources 
for  review  listed  in  the  proposed 
regulation  are  those  which  the 
regulatory  authority  should  be  required 
to  review,  at  a  minimum.  OSM 
disagrees,  however,  that  the  proposed 
regulation  needs  to  be  further  clarified 
or  modified.  There  is  already  language 
in  the  proposed  regulation  which  meets 
the  substance  of  commenters'  concerns. 
In  paragraph  (a)  of  proposed  §  773.23, 
the  regulatory  authority  is  required  to 
"review  all  reasonably  available 
informatidn  concerning  violation 
notices  and  ownership  or  control  links 
involving  the  applicant  *  *  *." 
(Emphasis  added.)  In  addition,  the 
language  makes  clear  that  "[s]uch 
information  shall  include"  the  listed 
items  which  follow  in  paragraphs  (a)(l- 
2)  of  the  proposed  regulation.  The  clear 
meaning  of  this  proposed  language  is 
that  the  listed  examples  are  those 
sources  which  the  regulatory  authority 
must  review.  In  addition,  the  regulatory 
authority  can  choose  to  review  other 
sources. 

Commenters  representing 
environmental  advocacy  groups  also 
iirged  OSM  to  incorporate  standards  to 
demonstrate  whether  an  outstanding 
violation  has  been  corrected  or  is  in  the 
process  of  being  corrected  to  the 
satisfaction  of  the  agency  with 
jurisdiction  over  such  violation.  OSM 
believes  that  the  regulatory  authority 
which  issued  the  violation  can 
effectively  define  the  status  of  such 
violation  with  additional  standards. 
This  regulatory  authority  is  well 
positioned  to  determine  whether  the 
violation  which  it  has  issued  has  been 
abated  or  is  in  the  process  of  being 
abated  to  its  satisfaction.  A  regulatory 
authority  before  which  a  permit 
application  is  pending  should  consult 
the  regulatory  authority  which  issued 
the  violation  to  ascertain  the  statuis  of 
any  violation  to  which  an  applicant  has 
been  linked  through  ownership  or 
control. 

OSM  has  determined  to  adopt  the 
proposed  rule  as  a  final  rule  with  a 
small  modification  which  is  now 
described.  In  adopting  the  proposal, 
OSM  has  modified  the  provisions  of 
paragraph  (b)(2)  of  section  773.23  to 
make  the  provisions  of  §§  773. 25i 
standards  for  challenging  ownership  or 
control  links  and  the  status  of 
violations,  along  with  those  contained, 
in  §  773.24,  applicable  when  a 
regulatory  authority  makes  a 
determination  whether  to  approve  a 
permit.  The  proposed  rule  contained  a 


reference  to  proposed  section  773.26. 
This  change  reflects  that  proposed 
section  773.26  has  been  renumbered  as 
final  §  773.25.  The  rule  is  otherwise 
adopted  as  proposed. 

Section  773.24 — Procedures  for 
Challenging  Ownership  or  Control  Links 
Shovm  in  AVS.  OSM  proposed  §  773.24 
to  establish  the  procedures  to  be 
followed  in  the  event  that  the  AVS 
showed  an  ownership  or  control  link 
between  a  person  and  any  person  cited 
in  a  violation  notice.  The  proposed 
section  would  have  provided 
procedures  for  direct  appeals  of  such 
links  to  OSM  by  persons  who  had  been 
so  Unked.  The  proposed  section  would 
also  have  provided  for  challenges 
concerning  the  status  of  violations  to 
which  persons  shown  on  AVS  had  been 
linked.  The  proposed  section  would 
have  further  provided  the  opportunity 
for  those  persons  making  a  challenge  to 
have  obtained  temporary  relief  from  any 
adverse  use  of  the  challenged  link  or 
violation  information  during  the 
pendency  of  such  challenge. 

Paragraph  (a)(1)  of  proposed  §  773.24 
would  have  provided  that  an  applicant 
or  anyone  else  shown  in  AVS  in  an 
ownership  or  control  link  to  any  person 
cited  in  a  Federal  or  State  violation 
could  have  challenged  such  a  link  in 
accordance  with  the  provisions  of 
paragraphs  (b)  through  (d)  of  proposed 
§  773.24  and  in  accordance  with  the 
provisions  of  proposed  §  773.26, 
standards  for  challenging  ownership  or 
control  Unks  and  the  status  of 
violations.  Paragraph  (a)(1)  of  proposed 
§  773.24  would  have  provided,  however, 
that  such  challenge  would  not  be 
available  if  the  challenger  was  bound  by 
a  prior  administrative  or  judicial 
decision  with  respect  to  the  link. 

In  substance,  paragraph  (a)(1)  of 
proposed  §  773.24  would  have  provided 
that  challenges  of  ownership  or  control 
links  shown  on  AVS  be  made  before 
OSM.  The  theory  of  the  proposed 
regulation  was  that,  once  information 
with  respect  to  particular  ownership  or 
control  links  has  become  part  of  the 
AVS  and  accessible  to  regulatory 
authorities  across  the  country,  the 
responsibihty  for  the  maintenance  of 
such  information  would  be  a  Federal 
responsibility.  Accordingly,  the  process 
for  challenging  such  information  would 
be  a  Federal  process. 

Paragraph  (a)(2)  of  proposed  §  773.24 
would  have  provided  that  an  applicant 
or  anyone  else  shov^rn  in  AVS  in  an 
ownership  or  control  link  to  a  person 
cited  in  a  Federal  violation  notice 
would  have  challenged  the  status  of 
such  violation  in  accordance  with  the 
provisions  of  paragraphs  (b)  through  (d) 
of  proposed  §  773.24  and  in  accordance 


with  the  provisions  of  proposed 
§  773.26,  standards  for  challenging 
ownership  or  control  Unks  and  the 
status  of  violations.  The  procedures 
appUcable  would  have  been  similar  to 
those  described  in  paragraph  (a)(1)  of 
proposed  §  773.24. 

Paragraph  (a)(2)  of  proposed  §  773.24 
would  have  provided,  in  language 
similar  to  that  contained  in  paragraph 
(a)(1)  of  the  proposed  regulation,  that 
the  opportunity  to  challenge  the  status 
of  a  violation  would  not  be  available  to 
any  person  who  was  bound  by  a  prior 
administrative  or  judicial  determination 
concerning  the  status  of  the  violation. 

The  "status  of  the  violation"  would 
have  meant  whether  the  \-iolation 
remained  outstanding,  had  been 
corrected,  was  in  the  process  of  being 
corrected,  or  was  the  subject  of  a  good 
faith,  direct  administrative  or  judicial 
appeal  to  contest  the  validity  of  the 
violation.  See  30  CFR  773.15(b)(l)(i)-(ii). 
This  usage  was  to  have  been  carried 
forwara  into  the  provisions  of  proposed 
§  773.26,  standards  for  challenging 
ownership  or  control  links  and  the 
status  of  violations.  Further,  the 
provisions  of  proposed  §  773.26  would 
have  hmited  challenges  make  to  the 
status  of  violations  under  proposed 
§  773.24  to  prevent  challenges  of  the 
existence  of  the  violation  at  the  time 
that  it  was  cited.  Again,  the  process  for 
challenging  the  status  of  a  Federal 
violation  was  to  have  been  a  Federal 
process.  Challenges  would  have  been 
made  before  OSM. 

Paragraph  (a)(3)  of  proposed  §  773.24 
would  have  provided  that  any  applicant 
or  person  shown  in  AVS  to  have  l)een 
linked  by  ownership  or  control  to  a 
person  cited  in  a  State  violation  notice 
could  challenge  the  status  of  such 
violation  before  the  State  that  issued  the 
violation  notice.  Such  challenge  would 
have  to  have  been  made  in  accordance 
with  that  State's  program  equivalents  to 
paragraphs  (b)  through  (d)  of  proposed 
§  773.24  and  proposed  §  773.26.  Again, 
the  provisions  of  proposed  section 
773.26  would  have  l>een  incorporated 
under  proposed  §  773.24  to  prevent 
challenges  as  to  the  existence  of  the 
violation  at  the  time  that  it  was  cited. 

Paragraph  (a)(3)  of  proposed  §  773.24 
would  have  provided,  in  language 
similar  to  that  contained  in  paragraph 
(a)(2)  of  the  proposed  regulation,  that 
the  opportimity  to  challenge  the  status 
of  a  violation  before  a  State  program 
would  not  be  available  to  any  person 
who  was  bound  by  a  prior 
administrative  or  judicial  determination 
concerning  the  status  of  the  violation. 

Paragraph  (b)  of  proposed  §  773.24 
would  have  required  that  a  person 
seeking  to  challenge  ownership  or  , 
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control  links  shown  in  AVS  or  the  status 
of  Federal  violations  submit  to  OSM  a 
written  explanation  of  the  basis  for  his 
or  her  challenge  and  provide  relevant 
evidentiary'  materials  and  supporting 
documents.  The  proposed  regulation 
would  have  required  that  such 
information  be  submitted  to  the  Chief  of 
OSM's  AVS  Office  in  Washington,  DC. 

Paragraph  (c)  of  proposed  §  773.24 
would  h3\e  required  that  OSM  ni?ike  a 
written  deferminalion  with  rc?spect  to 
the  ownership  or  control  link  and/or 
with  respect  to  the  status  of  the 
violation.  The  proposal  required  that,  if 
an  ownership  or  control  link  had  been 
challenged,  OSM  would  tlien  determine 
whether  tha  link  had  been  shown  to  be 
erroneous  or  had  been  rebutted. 

Paragraph  (dj(l)  of  proposed  §  773.24 
would  have  provided  that,  if  OSM  had 
determined  that  the  ovmership  or 
control  link  had  been  shown  to  be 
erroneous  of  had  been  rebutted  and/or 
that  the  violation  covered  by  the 
violation  notice  had  been  corrected, 
appropriately  appealed,  or  otherwise 
resolved  within  the  terms  of  30  CFR 
773.15(b)(1)  (i)-{ii),  OSM  would  be 
required  to  have  provided  notice  of  its 
determination  to  the  permit  applicant  or 
other  person  challenging 4he  link  or  the 
status  of  the  violation.  Under  the 
proposed  regulation,  if  an  application 
was  pending.  OSM  would  also  have  to 
notifi?  the  regulatory  authority  before 
which  the  application  was  pending. 
Further,  OSM  would  have  been  required 
to  correct  information  contained  in  AVS 
to  reflect  the  determination  which^iad 
been  made. 

Paragraph  (d)(2)  of  proposed  §  773.24 
would  have  provided  that,  if  OSM  had 
determined  that  the  challenged 
ownership  or  control  link  had  not  been 
shown  tf)  be  erroneous  and  had  not  been 
rebutteri  and  that  the  violation 
remained  outstanding,  OSM  would  have 
been  required  to  provide  notice  of  its 
determination  to  the  permit  applicant  or 
other  person  challenging  the  link  or  the 
status  of  the  violation.  iTnder  the 
proposed  regulation,  if  an  application 
was  pending,  OSM  would  have  also 
been  required  to  notify  the  regulatory 
authority  before  whom  the  application 
was  pending.  Further,  OSM  would  have 
been  required  to  update  information 
contained  in  AVS,  if  necessary,  to 
reflect  OSM's  determinations. 

Paragraph  (d)(2)(i)  of  proposed 
§  773.24  would  have  provided  that  OSM 
be  required  to  serve  a  copy  of  its 
decision  with  respect  to  a  challenge 
upon  the  applicant  or  other  challenger 
by  U.S.  certiHed  mail  or  by  any  other 
means  consistent  with  the  rules 
governing  service  of  a  summons  and 
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laint  under  Rule  4  of  the  Federal 
of  Civil  Procedure. 
P^agraph  (d)(2)(ii)  of  proposed 
.24  would  have  provided  that  the 
'.ant  or  other  challenger  could  have 
appealed  OSM's  decision  to  the 
Dep  irtment  of  the  Interior's  Office  of 
ings  and  Appeals  (OHA)  within  30 
of  such  decision  in  accordance 
proposed  OHA  regulations  at  43 
.1380  et  seq.  Paragraph  (d){2)(ii) 
d  havo  further  provided  that  OSM's 
ion  remained  in  effect  unless 
orary  relief  was  granted  in 
dance  with  OHA  regulations  at  43 
4.1386. 

agraph  (d)(2}(ii)  of  proposed 
.24  would  have  further  provided 
t  mporary  relief  from  OSM's 
decifion,  if  OHA  granted  such  relief  in, 
with  proposed  OHA 
ions  at  43  CFR  4.1386.  Under  the 
osed  regulation,  OSM's  decision 
have  remained  in  effect  during 
endency  of  appeal,  unless 
orary  relief  was  granted. 
C3mmenters  representing  the  coal 
indi  stry  took  exception  to  the 
pro\  isions  of  paragraph  (a)(2)  of  the 

osed  section  which  would  preclude 
plicant  or  other  person  from 
hal|enging  the  status  of  a  violation  if  he 
was  "bound  by  a  prior 
istrative  or  judicial  determination 
"  the  status  of  the  violation. 
Thefcommenters  asserted  that 
dete  mining  whether  a  person  was 
boind"  by  a  prior  determination  was, 

and  susceptible  to  conflicting 
nteforetations.  'They  further  asserted 
if,  by  this  proposed  language.  OSM 
ded  to  apply  the  doctrines  of  res 
or  collateral  estoppel,  there  was 
to  include  such  language  in  the 
osed  regulation,  since  these 
docTines  would  be  available  as  legal 

to  OSM  in  any  event.  The 
comlnenters  indicated  that  their 
obje  :tion  to  this  language  also  applied 
other  portions  of  the  proposed   ' 
regilations  where  similar  language 
imp  )sing  such  a  limit  on  challenges  was 
porated. 

M  disagrees  with  the  commenlers' 
chatfecterization  of  the  rule  language. 
The  aroposed  rule  language  is  clear  in 
for  the  principle  that  a  person 
entitled  to  his  or  her  challenge 
opp  irtunity  before  an  administrative  or 
1  tribunal.  Nevertheless,  a  person 
t  entitled  to  the  multiple 
t  gation  of  issues  which  he  or  she 
Iready  litigated  to  conclusion. 
AccJ>rdingly,  the  proposed  rule  is 

cit  in  requiring  that  a  person  who 
b<  und  by  a  prior  administrative  or 
judi  :ial  determination  with  respect  to. 

tatus  of  a  violation  may  not 
relit  gate  such  issue.  In  determining 
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whether  a  person  is  bound  by  a  prior 
determination,  traditional  principles  of 
res  judicata  and  collateral  estoppel  will 
apply.  Contrary  to  commenters'  view, 
however,  it  is  insufficient  to  assume  thai 
such  principles  will  apply  as  a  matter  of 
law  and  that  there  is  no  need  to  provide 
an  explicit  limitation  in  the  rogululion. 
Such  a  limitation  is  necessary  to 
eliminate  any  ambiguity  in  the 
regulation  with  respect  to  this  issue  and 
to  assure  that  judicial  and 
administrative  tribunals  are  not  clogged 
with  duplicative,  repetitive  claims  by 
persons  who  have  already  litigated  such 
claims.  The  limiting  language  provides 
a  clear  statement  of  OSM's  intent  and 
will  be  adopted  as  part  of  the  final  rule. 

Commenters  representing 
environmental  advocacy  groups 
indicated  approval  of  the  provisions  of 
the  proposed  regulation  which  would 
have  limited  challenges  of  the  existence 
of  the  violation  at  the  time  it  was  cited. 
Such  commenters  did  indicate  concern, 
however,  that  the  proposed  regulation 
did  not  provide  an  explicit  lime  limit 
for  OSM  to  make  its  decision  with 
respect  to  a  challenge.  They  urged  that 
the  regulation  incorporate  an  explicit 
time  limit  of  30  days  for  OSM  to  make 
a  decision  to  avoid  undue  delay  with 
respect  to  the  permit  application 
process. 

OSM  disagrees  with  the  view  that  the 
regulation  needs  to  contain  an  explicit 
time  limit  for  the  agency  to  make  a 
decision  with  respect  to  challenges  of 
ownership  or  control  links  or  the  status 
of  violations.  While  OSM  makes  every 
effort  to  decide  these  issues  in  an 
expeditious  manner,  the  review  and 
determination  of  an  ownership  or 
control  link  can  be  a  complex  endeavor, 
requiring  the  review  of  significant 
amounts  of  complex  documentary 
material.  Such  a  process  typically 
involves  a  dialogue  involving  the 
exchange  of  numerous  documents  and 
testimony  between  the  agency  and  the 
challenger.  Such  issues  may  require 
extensive  research  and  investigation  by 
trained  specialists.  The  imposition  of 
artificial  time  limits  on  the  process 
could  create  a  risk  that  decisions  will  bo 
inaccurate  and  that  investigations  will 
be  incomplete. 

Further,  there  is  no  risk  to  the 
environment  during  the  period  of  * 
challenge.  During  the  period  of 
challenge,  the  permit  is  not  issued. 
Once  a  presumption  of  ownership  or 
control  has  been  established  pursuant  to 
30  CFR  773.5  and  such  presumption  is 
shown  on  AVS,  the  burden  is  upon  an 
applicant  to  rebut  the  presumption.  Tho 
regulatory  authority  should  not  issue 
the  permit  until  the  presumption  has 
been  rebutted.  While  an  expeditious 
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process  is  encouraged,  the  regulatory 
authority  should  not  be  rushed  in 
making  such  a  decision.  It  should 
conduct  a  thorough  investigation  and 
review  all  of  the  relevant  evidence 
presented.  Some  challenges  can  be 
resolved  within  30  days.  Other 
challenges  may  require  six  months. 
Imposing  an  absolute  time  limit 
disregards  the  differences  that  particular 
cases  have  with  respect  to  factual  and 
legal  complexity.  Accordingly,  OSM 
must  reject  the  commenters'  suggestion 
that  a  time  limit  should  be  incorporated 
into  the  proposed  regulation. 

A  commenter  representing  State 
regulatory  authorities  criticized  the 
provisions  of  proposed  §  773.24  which 
would  require  that  challenges  of 
ownership  or  control  links  shown  on 
AVS  be  heard  before  OSM.  In  substance, 
the  commenter  was  concerned  that,  for 
such  challenges  to  be  meaningfully 
addressed,  OSM  would  need  copies  of 
supporting  documentation  from  the 
States  and  challengers  would  be  referi;ed 
to  the  States  to  review  various 
documents  with  respect  to  ouTiership  or 
control  relationships  and  with  respect  to 
violations.  The  commenter  asserted  that 
the  States  would  have  an  "unnecessary 
burden"  to  provide  duplicate  copies  of 
documents  to  OSM  and  other 
participants. 

While  OSM  appreciates  commenter 's 
concern.  OSM  disagrees  that  the  process 
provided  in  the  proposed  rule  will 
impose  an  unnecessary  burden  upon  the 
States.  Under  the  proposed  regulation, 
OSM  is  assuming  the  responsibility  to 
entertain  challenges  to  ownership  or 
control  information  showm  on  AVS.  In 
the  absence  of  OSM's  assumption  of 
such  responsibiUty.  the  Stales  would 
have  to  hear  such  challenges.  Further, 
regardless  of  which  party  assumes 
responsibiUty  for  addressing  such 
challenges,  that  party  would  have  to 
obtain  complete  documentation  from  all 
other  parties  which  might  have  relevant 
records.  Thus,  each  State  would  have  to 
provide  copies  of  essential 
documentation  to  the  participants  and 
to  whichever  regulatory  authority  was 
reviewing  the  case,  be  it  OSM  or  a 
specific  State,  to  enable  the  challenges 
to  be  fairly  considered  and  resolved.  It 
is  in  the  interests  of  all  concerned  with 
the  process — including  OSM,  the  States, 
the  challengers,  and  the  public — that 
determinations  of  such  challenges  are 
based  upon  a  complete  administrative 
record.  OSM  is  confident  that  the 
cooperative  relationship  between  OSM 
and  the  States  which  has  characterized 
the  development  and  implementation  of 
.AVS  would  be  carried  forward  with 
respect  to  challenges  of  ownership  or 


control  information  on  AVS  made 
before  OSM. 

Commenters  representing  State 
regulatory  authorities  also  questioned 
whether  proposed  §  773.24  was 
inconsistent  with  other  provisions  of  the 
proposed  rules  which  would  allocate 
responsibility  to  State  regulatory 
authorities  to  make  ownership  or 
control  decisions.  In  support  of  these 
positions,  the  commenters  cited  the 
provisions  of  proposed  §  773.26(b) 
which  they  considered  to  be 
inconsistent  with  proposed  §  773.24.  As 
is  noted  elsewhere  in  this  preamble, 
proposed  §  773.26  is  being  modified, 
renumbered,  and  adopted  today  as  final 
§  773.25.  The  commenters  were 
concerned  that  there  would  be 
confusion  in  the  permit  application 
process  if  OSM  would  be  the  deciding 
agency  with  respect  to  ownership  or 
control  information  on  AVS. 

OSM  disagrees  with  the  commenters' 
analysis.  The  provisions  of  proposed 
§  773.24  were  designed  to  avoid 
confusion.  In  substance,  the  proposed 
rule  would  provide  challengers  with  a 
single  forum,  OSM.  before  which  they 
could  contest  ownership  or  control 
information  shown  on  AVS.  The 
alternative  to  the  proposed  rule's 
approach  would  be  for  challengers  to 
challenge  ownership  or  control  links 
shown  on  AVS  before  the  various  States. 
There  is  a  greater  likelihood  of 
inconsistent  results  with  multiple 
jurisdictions  making  such  decisions  as 
opposed  to  a  single  agency  making  such 
decisions.  Further,  the  content  of  AVS 
would  be  subject  to  such  inconsistency, 
since  the  resolution  of  challenges  would 
have  to  be  reflected  in  the  AVS 
database.  Given  that  AVS  is  a  national 
database  which  is  used  across  State 
fines,  there  is  a  need  for  consistency  in 
the  decisionmaking  which  forms  the 
content  of  AVS.  Moreover,  the  approach 
provided  in  proposed  §  773.24  is 
consistent  with  that  provided  in 
proposed  §  773.26(b). 

Paragraph  (b)(l)(i)  of  proposed 
§  773.26  would  provide  that  the 
regulatory  authority  before  which  an 
application  is  pending  has  authority  for 
making  decisions  with  respect  to  the 
ovkTiership  or  control  of  the  applicant. 
Paragraph  (b)(l)(ii)  of  proposed  §  773.26 
would  provide  that  the  regulatory 
authority  that  issued  a  permit  would 
have  au^ority  for  making  decisions 
with  respect  to  the  ownership  or  control 
of  the  permittee.  As  will  be  discussed 
below  in  detail,  OSM's  final  regulation 
adopted  as  final  §  773.25  modifies  this 
language  to  refer  to  ownership  or 
control  of  applications,  permits,  and 
violations,  rather  than  ownership  or 


control  of  applicants,  permittees,  and 
violators. 

Under  paragraph  (b)  of  proposed 
§  773.26,  the  authority  of  the  regulatory 
authority  is  initial  authority,  subject  to 
OSM's  oversight.  Under  that  paragraph 
of  proposed  §  773.26,  a  regulatory 
authority  would  analyze  die  facts  and 
make  an  initial  decision  with  respect  to 
the  ownership  or  control  links  of  an 
applicant  or  a  permittee.  Such  decision 
would  be  subject  to  OSM's  oversight. 
Then,  the  rcgulator>-  authority  would 
enter  such  information  into  AVS,  to  the 
extent  necessar>-  to  update  the  system. 
The  entry  of  such  information  into  AVS 
would  also  be  subject  to  OSM's 
oversight.  Since  OSM  has  ultimate 
authority,  through  the  e.xercise  of 
oversight,  as  to  the  content  of  the 
ownership  or  control  information  on 
AVS,  it  is  consistent  for  OSM  to  be  the 
single  forum  for  the  challenge  of 
ownership  or  control  information 
shown  on  AVS  as  provided  by  proposed 
§  773.24.  If  OSM  later  amends  the  AVS 
to  reflect  a  different  conclusion  with 
respect  to  a  particular  ownership  or 
control  link  than  that  reached  by  a  State 
regulatory  authority,  that  reflects  OSM's 
exercise  of  its  oversight  authority  and  its 
responsibility  for  the  ownership  or 
control  information  contained  in  AVS.  If 
a  regulatory  authority  would  then 
consider  a  subsequent  application,  it 
would  be  required  to  review  AVS  and 
to  factor  the  information  shown  in  AVS. 
as  amended  by  OSM,  into  the  regulators- 
authority's  decision  with  respect  to  the 
later  permit  application.  Thus,  proposed 
§§  773.24  and  773.26  are  consistent  with 
each  other  and  will  not  lead  to 
confusion  in  the  permit  application 
process. 

A  commenter  representing  State 
regulatory  authorities  also  proposed  a 
revision  of  proposed  §  773.24  such  that 
OSM's  decisions  made  under  the 
proposed  regulation  would  be 
considered  preliminary  decisions  which 
would  become  final  within  30  days 
thereafter  if  the  person  challenging  the 
link  could  show  no  valid  reason  why 
the  decision  should  not  become  final. 
The  commenter  asserted  that  such  a 
provision  would  enable  the  challenger 
to  provide  supplemental  information 
which  could  lead  to  a  corrected  final 
decision  and.  thus,  obviate  the  need  for 
an  appeal  to  OHA. 

OSM  appreciates  the  comraenter's 
suggestion.  OSM  believes,  however,  that 
persons  should  have  the  opportunity  to 
seek  review  of  the  agency's  decision  by 
OHA  as  soon  as  possible  upon  the 
agency's  determination  that  they  are 
linked,  through  ownership  or  control,  to 
violations.  In  the  absence  of  a  final 
agencv  decision,  such  review  by  OHA 
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would  not  be  routinely  available. 
Accordfngly,  the  proposed  regulation 
provides  for  a  final  agency  decision 
which  may  then  be  appealed  to  OHA  by 
a  challenger.  If  a  challenger  has  new   , 
information  which  would  lead  OHA  to 
conclude  that  the  challenger  is  likely  to 
win  a  reversal  of  OSM's  decision,  then 
such  information  would  support 
temporary  relief  with  respect  to  the 
decision.  On  the  other  hand,  where    ^ 
OSM  has  reviewed  information 
submitted  and  concluded  that  an 
ownership  or  control  hnk  has  been 
severed,  OSM  may  choose  to  reserve  the 
right  to  reopen  such  decision  in  the 
event  that  new  information  or  evidence 
comes  to  light  subsequently.  Such 
reservation  of  the  right  to  reopen  byihe 
agency  would  be  necessary  to  assure 
that  the  agency  can  correct  its  mistakes 
and  assure  the  accuracy  of  the  AVS. 
Thus,  OSiM  can  supplement  the  record 
with  information  discovered  subsequent 
to  any  decision.  Accordingly,  OSM  has 
determined  not  to  adopt  the 
commenter's  proposal. 

In  accordance  with  the  above 
discussion,  OSM  has  decided  to  adopt 
a  final  version  of  §  773.24  which  is 
substantively  similar  to  the  proposed 
version.  OSM  has,  however,  made  some 
minor  modincations  to  the  proposed 
jTile  which  are  now  described. 

In  paragraph  (a)(1)  of  the  proposed 
rule,  the  rule  provided  for  the  challenge 
of  links  by  persons  linked  to  any  person 
cited  in  a  Federal  or  State  violation 
notice.  At  the  time  that  this  proposal 
was  published  in  September,  1991, 
OSM  expected  that  most  challenges 
would  be  by  persons  seeking  to 
challenge  links  to  violators  to  avoid 
permit  blocks.  In  actuality,  members  of 
the  regulated  community  have  also 
routinely  come  before  OSM  seeking  to 
challenge  ownership  or  control  links  to 
persons  who  are  not  violators.  The 
language  of  the  proposal  did  not  reflect 
this  reality  and  was,  therefore,  too 
narrow.  Further,  the  language  was 
potentially  inconsistent  with  language 
contained  in  the  1988  preamble  to 
OSM's  ownership  and  control  rules.  In 
that  preamble,  OSM  stated,  in  relevant 
part,  as  follows: 

Procedures  to  Amend  Applicant  Violator 
System  Information.  In  addition  to  the 
procedures  described  above,  both  individuals 
and  organizations  may  seek  to  amend  the 
information  in  the  Applicant  Violator 
System,  independent  of  the  existence  of  a 
permit  application  if  they  believe  that  the 
records  are  not  accurate, -relevant,  timely  or 
complete. 

See  Preamble  to  Requirements  lor 
Surface  Coal  Mining  and  Reclamation 
Permit  Approval;  Ownership  and 
Control;  Final  Rule.  53  FR  38868  at  page 


38  J79  (October  3, 1988).  Accordingly. 
th( '  final  rule  broadens  the  proposed 
lai  guage  to  provide  that  "(ajny 
ap  )licant  or  other  (lerson  shown  in  AVS 
in  m  ownership  or  control  link  to  any 
pe  son  may  challenge  such  link"  even  if 
th(  link  is  to  persons  who  are  not 
vi(  lators.  OSM  intends  to  protect  due 
pr  »cess  rights  and  provide  an  efficient 
av  inue  to  challenge  information  shown 
on  AVS.  The  substance  of  paragraph 
(a  1)  of  the  rule  proposed  in  September, 
19  )1  is  otherwise  retained. 

'roposed  §  773.24  has  been  further 
mi  dified  to  delete  references  in 
pa  agraphs  (a)(2)  and  (a)(3)  to  proposed 
§  7  73.26  and  substitute  references  to 
fir  al  §  773.25  in  the  place  of  the  deleted 
sei  tion  references.  This  reflects  OSM's 
rei  umbering  of  the  sections  of  the 
pr  iposed  rule.  No  substantive  change  in 
thi  rule  has  been  made  by  such 
mi  diflcation. 

'aragraph  (b)  of  proposed  §  773.24 
w<  uld  have  required  that  a  person 
se«  king  to  challenge  ownership  or 
CO  itrol  links  or  the  status  of  Federal 
vi<  lations  submit  to  OSM  a  written 
ex  ilanation  of  the  basis  for  his  or  her 
ch  illenge  and  provide  relevant 
ev  dentiary  materials  and  supporting 
do  :uments.  Proposed  paragraph  (b)  did 
no  explicitly  state  that  the  process  of 
ch  illenge  described  in  this  paragraph 
ap  )lied  to  links  shown  in  AVS.  That 
ws  s  OSM's  intent,  however,  as  stated  in 
th(  preamble  to  the  proposed  rule. 
Ac  :ordingly.  OSM  has  corrected  the 
ov  srsighf  in  the  rule  language  by 
ex  )licitly  incorporating  this  language 
in  D  this  final  rule. 

'aragraph  (c)  of  proposed  §  773.24  has 
be  in  adopted  as  proposed.  This 
pn  ivision  requires  OSM  to  make  a 
wi  tten  determination  with  respect  to 
th(  ownership  or  control  link  and/or 
wi  h  respect  to  the  status  of  the 
vi(  lation.  The  provision  of  the  rule 
re«  uires  that,  if  an  ownership  or  control 
lir  i  is  challenged.  OSM  then 
de  ermines  whether  the  link  has  been 
sh  »wn  to  be  erroneous  or  has  been 
re  utted.  While  no  change  has  been 
m;  de  to  the  proposed  rule,  OSM 
be  ieves  that  the  following  explanation 
wi  1  be  helpful  in  clarifying  the 
op  jration  of  the  rule. 

Jnderthe  rule,  a  determination  that 
a  1  nk  is  "erroneous"  means  that  the 
fa(  ts  in  the  case  show  that  no  owmership 
or  :ontrol  relationship  set  forth  in  30 
CF  R.  773.5  ever  existed.  Thus,  if  an 
in(  ividual  is  shown  on  AVS  as  being 
lir  ted  to  a  corporation  by  virtue  of  his 
or  ler  position  as  an  officer  of  such 
CO  poration.  see  30  CFR  773.5(b)(1), 
ev  dence  demonstrating  that  such 
in  ividual  is  not  and  has  never  been  an 
of  cer  of  the  corporation  would  support 


a  determination  that  an  ownership  or 
control  link  based  upon  such  a 
relationship  is  erroneous. 

A  determination  that  a  link  has  been 
"rebutted"  means  that,  whilethe  facts 
in  the  case  show  that  a  presumed 
ownership  or  control  relationship  as  set 
forth  in  30  CFR  773.5(b)  exists  or 
existed,  sufficient  evidence  has  been 
presented  to  demonstrate  that  the 
"person  subject  to  the  presumption 
{did]  *  *  *  not  in  fact  have  the 
authority  directly  or  indirectly  to 
determine  the  manner  in  which  the 
relevant  surface  coal  mining  operation 
[was]  conducted  *  *  *."  See  30  CFR 
773.5(b). 

Accordingly,  if  the  individual  in  the 
preceding  example  was.  in  fact,  an 
officer  of  the  corporation,  but  did  not 
have  authority  or  demonstrated  control 
over  the  conduct  of  the  surface  coal 
mining  operation,  the  presumption  of 
ownership  or  control  would  be  rebutted. 

The  provisions  of  paragraph  (d)  of  the 
proposed  rule  have  been  adopted  as 
proposed.  Paragraph  (d)(2)(i)  of  §  773.24 
provides  that  OSM  is  required  to  serve 
a  copy  of  its  decision  with  respect  to  a 
challenge  upon  the  applicant  or  other 
challenger  by  U.S.  certified  mail  or  by 
any  other  means  consistent  with  the 
rules  governing  service  of  a  summons 
and  complaint  under  Rule  4  of  the 
Federal  Rules  of  Civil  Procedure. 

The  date  of  service  of  the  decision 
will  set  a  date  certain  from  which  the 
time  for  appeals  will  begin  to  run.  The 
regulation  provides  that  service  is 
^complete  upon  tender  of  the  notice  or  of 
the  mail  and  is  not  deemed  incomplete 
by  virtue  of  a  challenger's  refusal  to 
accept  the  notice  or  mail.  The  theory  of 
this  provision  is  to  assure  that  a 
challenger  is  not  able  to  delay  the 
running  of  the  time  for  appeal  by 
avoiding  or  refusing  service  of  OSM's 
decision  and  then  claiming  that  he  or 
she  was  never  served. 

Paragraph  (d)(2)(ii)  of  §  773.24  has 
been  adopted  as  proposed.  As  provided 
in  the  proposed  rule,  the  final  version 
of  this  paragraph  provides  that  the 
applicant  or  other  challenger  can  appeal 
OSM's  decision  to  OHA  within  30  days 
of  such  decision  in  accordance  with 
OHA  regulations  at  43  CFR  4.1380  et 
seq. 

As  provided  in  the  proposed  rule, 
paragraph  (d)(2)(ii)  of  the  final 
regulation  provides  all  challengers  to  an 
OSM  decision  in  these  matters  with  the 
opportunity  to  appeal  the  decision  to 
OHA. 

The  preamble  to  the  ownership  or 
control  rules  published  in  1988 
provided  that  appeals  by  individuals 
from  OSM  decisions  with  respect  to 
information  contained  in  AVS  were 
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made  to  the  Department's  Assistant 
Secretary— Policy.  Management,  and 
Budget  under  procedures  developed 
under  the  Privacy  Act  of  1974.  Appeals 
by  entities  other  than  individuals  were 
made  tn  OHA.  .See  Preamble  to 
Requirements  for  Surface  Coal  Mining 
and  Reclamation  Permit  Approval: 
Ownership  and  Control;  Final  Rule.  53 
FR  38858  at  page  38879  ("ProceduTss  to 
.Amend  Applicant  Violator  System 
Information")  (Octotjer  3, 1988). 

In  1993.  puirsuant  to  a  delegation  from 
the  Department's  Assistant  Secretary — 
Policy,  Management  and  Budget,  the 
authority  to  decide  appeals  with  respect 
to  information  contained  in  AVS  was 
delegated  to  OHA.  Consistent  writh  such 
delegation,  OSM  believes  that  a  single    . 
process  of  appeal  for  both  individuals 
and  entities  will  promote  consistency 
for  both  the  public  and  the  regulated 
commimity  and  that  such  appeal 
process  should  be  explicitly  contained 
in  the  final  rule.  As  provided  in  the 
proposed  rule,  paragraph  {d)(2)(ii)  of  the 
final  rule  provides  that  OSM's  decision 
would  remain  in  effect  unless  temporary 
relief  were  granted  in  accordance  with 
OHA  regulations  at  43  CFR  4.1386. 

Paragraph  (d)(2)(ii)  of  §  773.24 
provides  for  temporary  relief  trom 
OSM's  decision,  if  OHA  grants  such 
relief  in  accordance  with  OHA 
regulations  at  43  CFR  part  4.  Under  the 
final  regulation,  the  period  during 
which  a  person  may  file  a  notice  of 
appeal  or  the  actual  filing  of  an  appeal 
will  not  automatically  suspend  the  use 
of  the  information  in  AVS  during  the 
pendency  of  such  appeal.  The 
challenger  will  have  to  explicitly  seek 
such  relief  in  appeal  proceedings  before 
OHA  and  be  granted  such  relief.  See 
also  43  CFR  4.21(a). 

In  considering  a  request  for  temporary 
relief.  OHA  will  apply  the  criteria  of 
Section  525(c)  of  the  Act.  30  U.S.C. 
1275(c).  to  determine  whether  such 
relief  is  warranted.  See  OHA  regulations 
at  43  CFR  4.1386.  To  grant  temporary 
relief  under  such  criteria.  OHA  will 
have  to  find  that  the  challenger  has  a 
substantial  likelihood  of  prevaiUng  in 
his  appeal  of  the  OSM  decision  and  that 
temporary  relief,  if  granted,  will  not 
adversely  affect  the  health  or  safety  of 
the  public  or  cause  significant, 
imminent  environmental  harm  to  land, 
air.  or  water  resources. 

In  determining  whether  the  granting 
of  temporary  relief  would  cause 
significant,  inuninent  environmental 
harm,  OHA  will  not  attempt  to  decide 
whether  a  denial  of  temporary  relief  will 
compel  the  applicant  or  other  challenger 
to  abate  a  violation  posing  such  harm. 
It  is  not  the  intent  of  these  rules  to  force 
a  person  to  abate  a  violation  even  if  he 


or  she  is  able  to  show  a  substantial 
likelihood  that  he  or  she  had  no 
ownership  or  control  over  the  operation 
that  is  in  violation. 

Instead,  OHA  will  focus  its  attention 
upon  the  compliance  history  of  those 
persons  who  do  appear  to  have  had 
ownership  or  control  oyer  operations  in 
violation,  to  determine  whether  the 
granting  of  temporary  relief  would  pose 
a  risk  of  significant,  imminent 
environmental  harm  at  sites  for  which 
new  permits  could  be  issued  during  the 
pendency  of  the  appeal  process. 

In  accordance  with  the  above 
discussion,  the  provisions  of  the 
proposed  rule  are  adopted  with  the 
modifications  noted. 

Withdrawcl  of  former  proposed 
§  773.25  which  would  have  provided 
procedures  for  challenging  cwTjership  or 
control  links  prior  to  entry  in  A  VS.  In 
the  September.  1991  proposal,  OSM 
proposed  a  rule  to  provide  procedures 
for  challenging  ownership  or  control 
links  prior  to  entry  in  AVS.  That 
proposal  which  was  numbered  as 
proposed  §  773.25  represented  OSMs 
attempt  to  go  beyond  the  Constitutional 
requirements  of  due  process.  The 
proposal  would  have  prospectively 
required  OSM  or  a  State  regulatory 
authority  to  provide  notice  to  those 
persons  who  were  actively  involved  in 
surface  coal  mining  operations  and  who 
were  linked  to  a  violation  through 
ownership  or  control  before  such  link 
information  would  be  used  to  subject 
them  to  permit  denial  through  AVS. 
Such  persons  would  then  have  had  an 
opportunity  to  challenge  such 
information.  Upon  further 
consideration.  OSM  has  decided  to 
withdraw  the  proposed  regulation. 

OSM  believes  that  adequate  due 
process  rights  to  notice  and  an 
opportunity  to  be  heard  are  afforded  by 
current  practices  which  piermit  a 
challenge  to  ownership  or  control  and 
violation  information  after  it  is 
incorporated  into  AVS.  Such  challenges 
can  be  made  ciurently  both  within  the 
context  of  a  permit  application  and 
independent  of  such  an  application. 
OSM  believes  that  these  opportunities 
suffice  to  pass  constitutional  muster. 
See  Preamble  to  Requirements  for 
Surface  Coal  Mining  and  Reclamation 
Permit  Approval;  Ownership  and 
Control:  Final  Rule,  53  FR  38868  at  page 
38885  ("Due  Process  Provided")  and  at 
page  38879  ("Procedures  to  Amend 
Applicant  Violator  System 
Information")  (October  3. 1988). 

Further,  the  Department's  OHA  is 
contemporaneously  adopting  a  rule 
providing  for  temptorary  relief  firom  an 
ownership  or  control  link,  under 
specified  conditions.  Such  a  rule 


significantly  enhances  the  already 
available  due  process  protections 
available  to  the  members  of  the 
regulated  community.  The  risk  that 
someone  will  be  inappropriately 
subjected  to  a  permit  block  due  to  an 
erroneous  link  is  substantially  mitigated 
by  the  temporary  relief  procedures 
available  before  OHA. 

Moreover,  the  proposed  rule  would 
have  subjected  OSM  and  State 
regulatory  authorities  to  a  substantial 
paperwork  morass  as  a  condition 
precedent  to  implementing  the 
provisions  of  §  510(c)  of  the  Act.  OSM. 
which  has  been  utilizing  procedures 
similar  to  those  proposed  in  the 
September.  1991,  rule,  discovered  that 
the  process  was  taking  substantial 
aniounts  of  time  and  resources  to 
implement.  The  dialogue  and  paper 
e.xchange  between  the  agency  and 
persons  debating  the  proposed 
ownership  or  control  link  was  a 
prolonged  exercise  lasting,  in  some 
cases,  for  many  months.  Also,  OSM  was 
finding  that  most  of  these  debates  made 
no  difference  in  the  ultim.ate  outcome, 
except  where  entities  refuted  the  facts 
which  would  invoke  a  link.  Typically, 
the  ownership  or  control  link  was  found 
to  be  well  taken.  The  prolonged  debate 
was  preventing  accurate  information  • 
from  being  incorporated  into  AVS. 
During  the  period  of  the  dialogue,  the 
individual  or  entity  subject  to  the 
ownership  or  control  link  was  not 
reheved  of  the  cloud  of  the  potential 
link  and  the  agency  was  not  able  to 
directly  implement  the  link.  Neither 
OSM  nor  the  person  challenging  the 
link  benefited  by  this  course  of  events. 

Further,  industry,  envirorunental 
advocates,  and  representatives  of  State 
regulatory  authorities  were  dissatisfied 
with  the  proposed  rule.  Industry 
commenters  condemned  the  proposed 
rule  as  providing  insufficient  due 
process  for  challengers  of  ownership  or 
control  links.  Environmental  advocates 
criticized  the  proposal  as  deficient  in 
not  providing  a  set  time  frame  for  OSM 
to  bring  ownership  or  control  decisions 
to  closure  and  to  incorporate  such 
decisions  into  AVS.  A  commenter 
representing  State  regulator}'  authorities 
asserted  that  the  proposed  rules  should 
either  provide  for  no  challenge  of  an 
ovvTiership  or  control  link  prior  to 
permit  denial  or  for  conditional 
issuance  of  a  i>ermit  pending  full 
challenge  of  an  ownership  or  control 
link.  As  is  stated  above  in  the  portion 
of  this  preamble  captioned  "Due 
Process,"  OSM  is  unwilling,  for  a 
number  of  significant  reasons,  to  accept 
that  permits  may  be  conditioned  upon 
the  appeal  of  ownership  or  control 
links.  Nevertheless,  the  criticisms  of  the 
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commmter  representing  the  State 
regulatory  authorities,  the  industry 
commenters,  and  the  environmental 
advocacy  groups  also  caused  OSM  to 
reconsider  the  proposed  rules. 

Given  that  the  incorporation  of 
accurate  and  complete  information  into 
AVS  in  a  timely  manner  is  critical  to  the 
development  and  implementation  of 
AVS,  OSM  believes  that  the  needs  of 
these  constituent  groups  are  addressed 
more  effectively  by  the  provisions  of  the 
OHA  rule.  OSM  remains  committed  to 
developing  complete  and  accurate 
information  for  entry  into  AVS,  and  as 
part  of  this  process  will  of  course 
consider  information  submitted  by  any 
party  which  would  establish  or  refute 
facts  relevant  to  an  ownership  or  control 
link.  To  the  extent  that  a  person  is 
injured  by  an  erroneous  ownership  or  ' 
control  link,  the  OHA  temporary  relief 
procedure  quickly  and  effectively 
neutralizes  such  injury  in  a  timely 
manner.  The  availability  of  such  a 
process  enables  OSM  to  go  forward  in 
an  expeditious  manner  to  utilize  its 
resources  to  develop  information,  rather 
than  engage  in  prolonged  paper 
exchanges;  to  avoid  delay  in 
incorporating  information  into  AVS, 
thus  responding  to  the  concerns  of  . 
environmental  advocates;  and  to 
address  effectively  the  concerns  of  the 
industry  which  can  invoke  an 
administrative  process  outside  of  OSM 
for  quick  relief  if  the  claims  of  injury  are 
meritorious.  Additionally,  by  enabling 
challengers  to  go  to  OHA  more  quickly, 
the  focus  of  the  challenge  procedures 
shifts  to  OHA,  a  forum  created  to 
address  such  challenges  of  agency 
decisions.  Finally,  OSM  can  meet  the 
terras  of  its  continuing  mandate  from 
Con^«ss  to  develop  and  implement  the 
AVS.  See  Report  of  the  Senate 
Appropriations  Committee,  Senate 
Report  No.  103-114,  at  pwge  47  (July  28, 
1993). 

In  appropriate  cases.  0^4  may 
engage  in  a  dialogue  and  exchange  of 
dbcumrnfs  With  persons  subject  to  a 
propose.!  ownership  or  control  link 
prior  to  incorporating  an  ownership  or 
control  link  into  AVS.  OSM  will  do  this. 
however,  only  when  OSM  believes  it 
needs  additional  information 
concerning  the  proposed  ownership  or 
control  link.  In  that  case,  such  a 
dialogue  would  enhance  OSM's 
investigative  process  and  assist  in  the 
development  of  relevant  information. 

In  accordance  with  the  above.  OSM 
has  withdrawn  this  portion  of  the 
September,  1991.  proposal  and  is 
renumbering  the  remaining  provisions 
of  the  final  rules  presented  today  to 
reflect  the  deletion  of  former  proposed 
S  773.25. 


773J5~Stcmdarrh  for 
lleiiffog  Ownership  or  Contnd  Unks 
the  Status  of  Viokitions.  Proposed 
seihion  773.26  would  have  established 
standards  for  challenges  to  ownership  or 
cotitrol  links  and  for  chetllenges  to  the 
status  of  violations.  The  proposed 
ion  would  have  alloaited 
onsibilities  between  OSM  and  State 
latory  authorities  for  resolving 
es  related  to  ownership  and  control 
would  have  provided  the 
sulstantive  criteria  for  resolving  such 
iss  ies.  In  recognition  of  OSM's 
vsri  hdrawal  of  former  proposed  §  773.25, 
pr<  posed  §  773.26  has  been  renumbered 
as  inal  rule  §  773.25.  For  the  reasons 
dis  c:ussed  below,  the  final  rule  also  has 
bei  n  modified  to  delete  the  substantive 
cri  eria  to  resolve  ownership  or  control 
iss  les  previously  contained  in  the 
pr(  posed  rule. 

I  aragraph  (a)  of  proposed  §  773.26 
pr<  vided  that  its  provisions  would  have 
be4  n  applicable  to  any  challenge 
coi  icerning  an  ownership  or  control  link 
or  he  status  of  a  violation  when  such 
chi  llenge  was  made  under  the 
pr<  visions  of  30  CFR  773.20  and  30  CFR 
77:  .21  (improvidently  issued  permits); 
pr<  posed  §  773.23  (the  regulatory 
aul  tiority's  review  of  ownership  or 
coi  trol  and  violation  information), 
pr<  posed  §  773.24  (procedures  for 
ch(  llenging  ownership  or  control  links 
sh<  wn  in  AVS),  and  proposed  §  773.25 
(pr  K^edures  for  challenging  ownership 
or  I  ontrol  links  prior  to  entry  in  AVS); 
or  ;0  CFR  part  775  (administrative  and 
juc  icial  review  of  permitting  decisions). 

I  aragraph  (b)  of  proposed  §  773.26 
wo  jld  have  provided  the  basic 
all(  cation  of  authority  among  regulatory 
aul  lorities  to  make  decisions  with 
res  )ect  to  ownership  or  control  and 
wii  1  respect  to  the  status  of  violations. 

I  aragraph  (b)(lMi)  of  proposed 
§  7  '3.26  would  have  provided  that  the 
re|  ilatory  authority  before  which  an 
ap  lication  was  pending  would  have 
ha    authority  for  making  decisions  with 
res  )ect  to  the  ownership  or  control  of 
the  applicant.  Such  regula'tiry  authority 
wa  jld  have  had  responsibility  for 
rev  iewing  information  submitted  by  the 
ap  licant  and  other  available 
inf  )n7iation  to  ensure  the  complete 
ide  aUfication  of  the  applicant's 
ow  lership  or  control  links. 

I  aragraph  (b)(l)(ii)  of  proposed 
§  7  '3.26  would  have  provided  that  the 
re|  ilatory  authority  that  issued  a  permit 
wo  lid  have  had  authority  for  making 
de(  isions  with  respect  to  the  owcer^p 
or   ontrol  of  the  permittee.  Such 
de<  isions  would  be  necessary  in 
del  :rmining  whether  the  permit  was~ 
im  )rovidently  issued,  pursuant  to  30 
CF  ?  773.20.  The  reguia^ofy  authority 


which  issued  a  permit  would  have  done 
so  based  upon  a  complete  review  of 
ownership  or  control  information. 

Paragraph  (b)(l)(iii)  of  proposed 
§  773.26  would  have  provided  that  the 
State  regulatory  authority  that  issued  a 
State  violation  notice  would  have  had 
authority  fop  making  decisions  with 
respect  to  the  ownership  or  control  of 
any  person  cited  in  the  notice. 

Paragraph  (b)(l)(iv)  of  proposed 
§  773.26  would  have  provided  that  the 
regulatory  authority  that  issued  a 
violation  notice,  whether  State  or    ~ 
Federal,  would  have  had  authority  for 
making  decisions  concerning  the  status 
of  the  violation  covered  by  the  notice. 
The  "status"  of  the  violation  meant 
whether  the  violation  remained 
outstanding,  had  been  corrected,  was  in 
the  process  of  being  corrected,  or  was 
the  subject  of  a  good  faith  appeal, 
within  the  meaning  of  30  CFR 
773.15(b)(1). 

Paragraph  (b)(2)  of  proposed  §  773.26 
would  have  provided  that  OSM  would 
have  authority  for  making  decisions 
with  respect  to  the  ownership  or  control 
of  any  person  cited  in  a  Federal 
violation  notice. 

Under  the  allocation  principles  set 
forth  in  paragraphs  (b)(1)  and  (b)(2)  of 
the  proposed  rule,  a  regulatory  authority 
that  was  deciding  whether  a  permit 
application  should  be  granted  or 
whether  a  permit  had  been 
improvidently  issued  would  have 
determined  for  itself  the  ownership  or 
control  of  the  applicant  or  permittee, 
but  it  would  have  deferred  to  the 
regulatory  authority  that  issued  a 
violation  notice  for  a  determination  of 
the  ovmership  or  control  of  the  violator. 
The  application  would  be  blocked  or  the 
permit  would  be  found  improvidently 
issued  if  any  owner  or  controller  of  the 
applicant  or  permittee  were  also  an 
owner  or  controller  of  a  violator,  as 
determined  by  the  respective  regulatory 
authorities. 

Paragraph  (b)(3)  of  proposed  §773.26 
would  have  provided  that  the  authority 
of  State  regulatory  authorities  to  make 
decisions  with  respect  to  ownership  or 
control  links  or  the  status  of  violations 
would  have  been  subject  to  OSM's 
oversight  authority  under  30  CFR  parts 
733,  842,  and  843.  Under  paragraph 
(b)(3)  of  proposed  §  773.26,  when  OSM 
disagreed  with  a  decision  of  a  State 
regulatory  authority,  it  would  have 
taken  action,  as  appropriate,  under 
proposed  §  843.24.  oversight  of  State 
permitting  decisions  with  respect  to 
ownership  or  control  of  the  status  of 
violations. 

Paragraph  (c)  of  prc^>osed  §  773.26 
would  have  established  ovidentiary 
standards  applicable  to  the  formal  and 
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informal  review  of  ownership  or  control 
links  and  the  status  of  violations. 

Paragraph  (c)(1)  of  proposed  §  773.26 
would  have  provided  that  in  any  formal 
or  informal  review  of  an  ownership  or 
control  link  or  of  the  status  of  a 
violation,  the  agency  responsible  for 
making  a  decision  would  be  required  to 
make  first  a  prima  facie  determination 
or  showing  that  the  link  exists  or  that 
the  violation  remains  outstanding. 

Under  paragraph  (c)  of  proposed 
§  773.26.  a  challenger  of  a  link  to  a 
violation  would  have  had  to  prove  at 
least  one  of  three  proposed  conclusions 
by  a  preponderance  of  the  evidence  to 
succeed  in  his  or  her  challenge. 

First,  under  paragraph  {c)(l)(i)  of 
proposed  §  773.26,  a  challenger  could 
have  proven  that  the  facts  relied  upon 
by  the  responsible  agiency  to  establish 
ownership  or  control  within  the  terms 
of  30  CFR  773.5(a)  or  to  estabhsh  a 
presiunption  of  owTiership  or  control 
under  30  CFR  773.5(b)  do  not  or  did  not 
exist. 

Paragraph  (c)(l)(ii)  of  proposed 
§  773.26  provided  that  a  person  subject 
to  a  presumption  of  ownership  or 
control  under  30  CFR  773.5(b)  could 
have  rebutted  such  presumption  by 
demonstrating  that  he  or  she  does  not  or 
did  not  in  fact  have  the  authority 
directly  or  indirectly  to  determine  the 
manner  in  which  surface  coal  mining 
operations  are  or  were  conducted.  Such 
demonstration  would  have  been  made 
in  accordance  with  the  provisions  of 
paragraph  (d)  of  proposed  §  773.26. 

Paragraph  (c)(l)(iii)  of  proposed 
§  773.26  provided  that  a  challenger 
could  have  proven  that  the  violation 
covered  by  a  violation  notice  did  not 
exist,  had  been  corrected,  was  in  the 
process  of  being  corrected,  or  was  the 
subject  of  a  good  faith  appeal  within  the 
meaning  of  30  CFR  773.15(b)(1). 

Paragraph  (c)(2)  of  proposed  section 
773.26  described  the  type  of  evidence 
that  a  person  challenging  an  ownership 
or  control  Unk  or  the  status  of  a 
violation  would  have  had  to  present  to 
meet  the  burden  of  proof  by  a 
preponderance  of  the  evidence.  The 
proposed  regulation  provided  that  the 
evidence  presented  would  have  had  to 
have  been  probative,  reliable,  and 
substantial.  See  5  U.S.C.  556(d). 

Paragraph  (c)(2)(i){A)  of  proposed 
§  773.26  provided  that  a  challenger 
could  have  submitted  affidavits  setting 
forth  specific  facts  concerning  the  scope 
of  responsibility  of  the  various  owners 
or  controllers  of  an  applicant,  a 
permittee,  or  any  person  cited  in  a 
violation  notice;  the  duties  actually 
performed  by  such  owners  or 
controllers;  the  beginning  and  ending 
dates  of  such  owners'  or  controllers' 


affiliation  with  the  applicant,  permittee, 
or  person  cited  in  a  violation  notice;  and 
the  nature  and  details  of  any  transaction 
creating  or  severing  an  ownership  or 
control  link;  or  specific  facts  concerning 
the  status  of  the  violation. 

Paragraphs  (c)(2)(i)(B)  and  (c)(2)(i)(C) 
of  proposed  §  773.26  looked  to  official 
certification  as  the  bjisis  for  the 
reliabihty  of  a  submitted  document. 
Paragraph  (c)(2)(i)(B)  would  have 
allowed  fQ»4he  submission  of  certified 
copies  of  corporate  minutes,  stock 
ledgers,  contracts,  purchase  and  sale 
agreements,  leases,  correspondence,  or 
other  relevant  company  records. 
Paragraph  (c)(2)(i)(C)  would  have 
allowed  for  the  submission  of  certified 
copies  of  documents  filed  with  or  issued 
by  any  State,  municipal,  or  Federal 
goverrunental  agency. 

Paragraph  (c)r2)(i)(D)  of  proposed 
§  773.26  provided  for  a  challenger's 
submission  of  an  opinion  of  counsel  in 
support  of  his  or  her  position.  Under  the 
proposed  rule,  such  opinion  would  have 
been  appropriate  for  submission  when  it 
was  supported  by  evidentiary  materials 
and  when  it  was  rendered  by  an 
attorney  who  certified  that  he  or  she  had 
personally  and  diligently  investigated 
the  facts  of  the  matter  and  that  he  or  she 
was  qualified  to  render  the  opinion. 

Paragraph  (c)(2)(ii)  of  proposed 
§  773.26  provided  that,  when  the 
decision  of  the  responsible  agency  was 
reviewed  by  an  administrative  or 
judicial  tribunal,  the  challenger  could 
have  presented  any  evidence  to  such 
tribunal  which  was  admissible  under 
the  rules  of  the  tribunal.  Under  the 
proposed  regulation,  however,  the 
evidence  submitted  would  still  have  to 
have  been  probative,  credible,  and 
substantial. 

Paragraph  (d)  of  proposed  §  773.26 
represented  OSM"s  attempt  to  offer 
substantive  standards  which  would 
have  established  what  must  be  proved 
by  those  seeking  to  rebut  the 
presumptions  of  ownership  or  control 
contained  in  current  §  773.5(b)  of  this 
title.  Proof  of  the  facts  set  forth  in  the 
proposed  regulation  would  have 
established  that  the  presumed  owner  or 
controller  did  not.  in  fact,  have  the 
authority  directly  or  indirectly  to 
determine  the  manner  in  which  the 
relevant  surface  coal  mining  operation 
was  conducted,  under  the  provisions  of 
30  CFR  773.5(b). 

In  general,  the  proposed  standards 
contained  in  paragraph  (d)  of  proposed 
§  773.26  would  have  allowed  a 
presumed  owner  or  controller  to 
demonstrate  that  he  or  she  lacked* 
control  over  a  surface  coal  mining 
operation  by  presenting  evidence  that 
he  or  she  actually  lacked  authority 


directly  or  indirectly  to  determine  the 
manner  in  which  the  relevant  surface 
coal  mining  operation  would  be 
conducted.  In  the  alternative,  with 
respect  to  a  presumed  owner  or 
controller  of  a  violator,  the  proposed 
standards  would  have  allowed  a  person 
to  present  evidence  that  he  or  she  took 
all  reasonable  steps  within  his  or  her 
authority  to  cause  the  violation  to  be 
abated  and  that  such  abatement  was 
prevented  by  those  in  actual  control  of 
the  mining  operation. 

Paragraph  (e)  of  proposed  §  773.26 
would  have  provided  for  the  review  and 
revision  of  information  in  AVS  to  reflect 
determinations  made  by  regulatory 
authorities  in  response  to  challenges  of 
ownership  or  control  finks  or  the  status 
of  violations.  The  proposed  provision 
would  have  provided  that,  following 
any  determination  by  a  State  regulatory 
authority  or  other  State  agency,  or 
following  any  decision  by  an 
administrative  or  judicial  tribunal 
reviewing  such  determination,  the  State 
regulator}'  authority  would  have  been 
required  to  review  the  information  in 
AVS  to  determine  if  such  information 
was  consistent  with  the  determination 
or  decision.  If  it  were  not  consistent,  the 
Slate  regulatory  authority  would  have 
been  required  to  promptly  inform  OSM 
and  to  request  that  the  AVS  information 
be  revised  to  reflect  the  determination 
or  decision. 

Industrj-  commenters  criticized  the 
provisions  of  paragraphs  (a)  and  (b)  of 
proposed  §  773.26  as  violating  due 
process  by  not  providing  an  owner  or 
controller  with  the  opportunity  to 
challenge  the  existence  of  the  violation 
at  the  time  it  was  cited.  They  further 
criticized  the  provisions  cf  the  proposed 
rule  as  violating  State  primacy.  In 
substance,  they  asserted  that  the 
proposed  rule  "balkanized"  the  permit 
application  process  by  allowing  ti-ic 
regulator}'  authority  that  issued  a 
violation  to  identi^'  the  ouTiership  or 
control  finks  to  the  violation.  They 
asserted  that  this  provision 
impermissibly  allowed  such  regulatory 
authority  to  play  a  role  in  the  permit 
application  process.  They  further  argued 
that  the  regulatory  authority  before 
which  an  application  was  pending 
should  be  the  sole  decisionmaker. 

OSM  disagrees  with  these  views. 
OSM  has  already  addressed  these  issues 
in  detail  in  previous  sections  of  this 
preamble  captioned  "Due  Process"  and 
"Primacy."  Further,  OSM  has  clarified 
that  a  permittee  may.  within  the  context 
of  the  improvident  permit  issuance 
process,  challenge  the  existence  of  the 
violation  at  the  time  it  was  cited.  See 
discussion  above  in  this  preamble. 
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"Sectioa  773.20— Improvidently  Issued 
Peraiits:  Genenl  Procedures." 

A  commenter  representing  State 
regulatory  authorities  took  exceptioa  to 
the  provisions  of  paragraph  (b)(3)  of 
proposed  §  773.26  which  would  have 
provided  that  State  determinations  of 
ownership  or  control  challenges  be 
subject  to  OSM's  oversight  authority. 
The  commenter  asserted  that  those 
provisions  were  duplicative  of  other 
provisions  of  current  regulations  which 
provide  for  OSM's  oversight  of  the 
Stdtes  such  as  30  CFR  parts  733,  842, 
and  843.  He  further  asserted  that  the  Act 
established  OSM's  oversight  power  over 
the  States  and  that  such  power  required 
no  reiteration-by  the  proposed 
regulation. 

In  addition,  commenters  representing 
State  regulatory  authorities  aigued  that, 
under  a  system  of  State  primacy,  GSM 
has  no  authority  to  act,  on  a  case  by  case 
basis,  with  respect  to  a  particular  permit 
tlecision  by  a  State  regulatory  program, 
other  than  revoking  the  State's  approved 
regulatory  program.  Thus,  they 
questioned  OSM's  authority  to  review  a 
State's  decision  with  respect  to 
ownership  or  control.  They  also  argued 
that,  if  OSM  review  of  State  ownership 
or  control  decisions  was  done,  this 
would  lead  to  duplication  and 
disruption  in  the  permit  application 
process. 

While  these  commenters  asserted  that 
the  provisions  of  the  proposed 
regulation  should  be  deleted,  they 
proposed  that,  if  OSM  insisted  on  going 
forward  with  the  proposed  provision  or 
a  similar  rule  providing  for  OSM 
oversight  of  State  decisions,  the  final 
rule  should  make  explicit  that  the  initial 
decision  of  a  State  regulatory  authority 
with  respect  to  an  ownership  or  control 
issue  would  be  considered 
presumptively  correct.  They  also 
proposed  that  a  standard  such  as  "gross 
inadequacy"  should  be  the  standard  for 
OSM  to  apply  to  the  review  of  the  State 
decision. 

OSM  disagrees  with  the  commenters' 
analysis:  First,  OSM  rejects  the 
commenters'  view  that  the  proposed 
regulation  is  unnecessary  since  the  Act 
and  regulations  already  provide  for 
OSM's  oversight  of  the  States.  The 
provisions  of  SMCRA  such  as  sections 
201.  503,  504,  505.  and  521.  and  the 
provisions  of  the  Federal  regulations  at 
30  CFR  parts  733.  842,  and  843  do 
establish  a  system  of  State  primacy 
subject  to  Federal  oversight. 
Nevertheless,  such  previsions  do  not 
explicitly  address  every  question  which 
could  arise  in  the  implementation  of  the 
relationship  between  OSM  and  the 
States  with  respect  to  §  510(c)  of  the  Act 
which,  as  has  been  previously  discussed 


injthis  preamble,  invokes  wgnifican! 
isiues  of  State  pdmacy  and  Federal 
oversight  FWtfaer.  the  implementation 
of  ithe  AVS  also  invc^ces  issues  of  State 
pr|macy  and  Federal  oversight.  Multiple 
State  regulatory  authorities  and  OSM 
wil  be  making  ownership  or  control 
da:isions  at  various  stages  which  are 
relevant  to  issues  arising  under  section 
5ip(c)  of  the  Act.  While  the  proposed 
regulation  is  consistent  with  the  Act  and 
wth  OSM's  existing  regulatiens,  the 
pr  >posed  regulation's  allocation  of 
rei  ponsibilities  among  the  regulatory 
au  horities  who  will  be  making 
ov  nership  or  control  decisions  relevant 
to  section  510(c)  of  the  Act  has  not  been 
pr  'viously  part  of  the  Federal 
regulations.  The  allocation  of 
responsibilities  provides  necessary 
clarification  to  the  regulated 
community,  to  regulatory  authorities, 
to  the  public.  Accordingly,  OSM 

St  reject  the  view  that  the  proposed 
regulation  is  duplicative  of  current 
regulations. 

)SM  further  rejects  the  view  that, 
un  der  a  system  of  State  primacy,  OSM 
ha  i  no  authority  to  act.  on  a  case  by  case 
ba  is,  with  respect  to  a  particular  permit 
de  :ision  by  a  State  regulatory  program, 
oi  ler  than  revoking  the  State's  approved 
re^latory  program.  A  number  of 
prftvisions  of  the  Federal  r^ulations, 
including  30  CFR  842.11  and  843.21.  are 
very  explicit  in  providing  that  OSM  can 
exercise  necessary  oversight  authority 
with  respect  to  a  particular  permit 
without  revoking  a  State's  entire 
regulatory  program.  These  other 
provisions  are  consistent  with  the 
system  of  State  primacy  established  by 
SMCRA.  The  proposed  regulation  is 
similarly  consistent. 

Moreover,  OSM  has  a  particularly 
str  3ng  interest  in  working  to  assure  that 
ov  nership  or  control  decisions  are 
mi  de  correctly  because  the  fruits  of 
su  :h  decisionmaking  will  be 
ini  orporated  into  AVS.  .As  has  been 
pr  iviously  discussed.  AVS  is  used 
aci  OSS  State  lines  by  the  various  State 
rej  ulatory  authorities  and  by  OSM 
its  ;lf.  Accordingly,  a  decision  made 
wi  h  respect  to  an  ownership  or  control 
lir  c  by  one  State  regulatory  authority 
Jia  i  the  potential  to  effect  the  outcomes 
of  jermit  decisions  by  many  regulatory 
au  horities.  Without  consistency,  there 
w<  uld  be  chaos.  Federal  oversight  in 
thi  se  matters  supports  consistency 
an  ong  the  various  States  in  the 
ap  plication  of  the  ownership  or  control 
ru  es  and  the  outcomes  of  the  decisions 
on  own*ship  or  control  issues.  Since 
thi  ise  State  decisions  are  ultimately 
ini  orporated  into  AVS,  OSM's  ov«-sight 
su  >ports  the  quality  of  the  AVS. 


Also,  there  is  no  reason  to  conclude 
that  the  exercise  of  Federal  oversi^t, 
pursuant  to  the  provisions  of  the 
proposed  regulation,  will  lead  to 
disruption  in  the  permit  application 
process.  Paragraph  (b)(1)  of  proposed 
§  773.26  and  the  provisions  of  the  final 
regulation  discussed  below  are  designed 
to  avoid  such  disruption  by  allocating 
responsibilities  among  the  various 
regulatory  authorities  who  each  have  a 
legitimate  interest  in  the  outcome  of  an 
ownership  or  control  issue.  The 
oversight  provisions  of  paragraph  (b)(3) 
of  proposed  §  773.26  are  designed  to 
support  such  allocation  of 
responsibilities  in  a  way  that  is 
consistent  with  SMCRA  and  OSM's 
implementing  regulations. 

OSM  further  believes  that  the 
commenter's  proposal  that  a  final  rule 
should  make  explicit  that  the  initial 
decision  of  a  State  regulatory  authority 
with  respect  to  an  ownership  or  control 
issue  will  be  considered  presumptively 
correct  is  adequately  addressed.  In 
substance,  the  provisions  of  paragraph 
(b)(3)  of  final  §773.25  discussed  below 
already  provide  that  State  regulatory 
authorities  who  are  issuing  violations, 
considering  permit  applications,  and 
issuing  permits  with  the  first 
opportunity  to  decide  the  owners  or 
controllers  of,  respectively,  violations, 
applications,  and  permits.  While  the 
first  oppKJrtunity  to  make  a  particular 
decision  is  not  equivalent  to  a  legal 
presumption  in  favor  of  the  decision, 
such  an  opportunity  does  give  a  State 
regulatory  authority  the  chance  to 
define  the  status  quo  which  would  be 
subject  to  oversi^t  review.  OSM 
declines,  however,  to  convert  such 
initial  decisionmaking  opportunity  into 
a  presumption.  The  need  for  • 
consistency  with  respect  to  ownership 
or  control  decisions  and  with  resjject  to 
AVS  require  that  OSM  conduct 
oversight  reviews  of  such  State 
decisions  as  are  necessary  without  the 
application  of  a  presumption  favoring 
the  affirmance  of  such  decisions. 

OSM  also  declines  to  incorporate  a 
standard  such  as  "gross  inadequacy"  or 
some  other  criterion  as  the  basis  for 
Federal  oversight  of  State  ownership  or 
control  decisions  under  paragraph  (b)(3) 
of  proposed  §  773.26.  The  application  of 
such  a  standard  would  limit  OSM's 
ability  to  review  State  decisions  for 
purposes  of  protecting  the  consistency 
and  accuracy  of  information  in  the  AVS. 
As  will  be  discussed  with  respect  to  the 
final  rule  §  773.25  below,  OSM  has 
made  modifications  to  proposed 
§  773.26  to  reflect  OSM's  responsibility 
for  the  ownership  or  control  information 
shown  OD  AVS  and  to  enable  OSM  to 
act  to  maintain  the  integrity  of  the  AVS 
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database.  With  respect  to  oversight 
incident  to  particular  applications, 
permits,  and  violations,  paragraph  (b)(3) 
of  proposed  §  773.26  already  contains 
references  to  30  CFR  parts  733,  842,  and 
843.  Final  rule  §  773.25  contains 
identical  references.  Each  of  these  parts 
of  Title  30  of  the  Code  of  Federal 
Regulations  contains  provisions  which 
have  explicit  criteria  and  triggering 
standards  for  OSM's  review  aiid  action 
with  respect  to  State  decisions.  Such 
criteria  and  standards  are  incorporated 
by  reference  in  paragraph  (b)(3)  of 
proposed  §  773.26  and  would  be 
appUed,  as  appropriate,  by  OSM. 
Accordingly,  there  is  no  need  for 
additional  review  criteria  in  OSM's 
oversight  under  the  proposed 
regulation.  As  discussed  below,  final 
rule  §  773.25  adopts  the  same  approach. 

A  commenter  representing 
environmental  advocacy  groups 
questioned  whether  the  provisions  of 
paragraph  (b)  of  proposed  §  773.26 
sufficiently  explained  the  allocation  of 
responsibilities  between  OSM  and  State 
regulatory  authorities.  The  commenter 
questioned  the  provision  of  the  proposal 
contained  at  paragraph  (b)(3)  which 
provided  that  State  regulatory 
authorities'  authority  to  make 
ownership  or  control  decisions  would 
be  subject  to  OSM's  review  as  an 
element  of  State  program  oversight.  The 
commenter  asserted  that  this  provision 
required  further  clarification  as  to  the 
respective  roles  of  OSM  and  the  State 
regulatory  authorities  in  the  making  of 
ovraership  or  control  decisions. 

OSM  agrees  with  the  commenter's 
observation  that  further  clarification  is 
in  order  with  respect  to  the  allocation  of 
responsibilities  and  authority  contained 
in  paragraph  (b)(3)  of  proposed  §  773.26. 
Accordingly,  OSM  has  made  a  change  to 
the  final  rule  to  clarify  that,  with  respect 
to  information  shown  on  AVS,  State 
responsibilities  to  make  decisions  with 
respect  to  ownership  or  control  are 
subject  to  OSM's  plenary  authority. 

Thus,  under  the  final  rule,  once 
owrnership  or  control  information  is 
entered  into  AVS,  OSM  will  assume 
control  of  such  data.  If  OSM  reviews 
such  information  and  concludes  that  it 
is  incorrect.  OSM  will  act  to  correct 
such  ownership  or  control  information 
and  will  incorporate  such  corrected 
information  into  AVS.  The  rationale  for 
OSM's  plenary  authority  is  that  AVS  is 
used  across  State  lines  by  all  of  the  State 
regulatory  audiorities  and  the  Federal 
government  must  act  to  protect  the 
accuracy  and  integrity  of  AVS.  With 
respect  to  the  State  regulatory 
authority's  decision  underlying  such 
ownership  or  control  information,  OSM 
will  further  act  pursuant  to  the 


provisions  of  final  §843.24,  which  is 
described  in  detail  below. 

Nevertheless.  OSM  must  reject  the 
view  that,  because  ownership  or  control 
issues  are  invoked.  OSM  must  be 
initially  involved  in  every  permit 
application  decision  made  by  a  State 
regulatory  authority.  The  primary 
responsibility  and  authority  for  making 
a  decision  whether  to  issue  or  deny  a 
permit  is  with  the  regulatory-  authority 
before  which  an  application  is  pending. 
The  primary  responsibility  and 
authority  under  a  State  regulatory 
program  for  issuing  a  violation  is"  with 
that  State's  regulatory  authority.  The 
primary  responsibility  for  the  ongoing 
supervision  of  a  permit  is  with  the  State 
regulatory  authority  which  issued  the 
permit.  Accordingly,  while  OSM  has 
changed  some  of  the  terminology  in  the 
final  rule  for  reasons  which  are 
discussed  below,  OSM  has  not  changed 
the  basic  conceptual  fi^raework 
contained  in  paragraph  (b)(3)  of 
proposed  section  773.26.  That 
fi-amework  is  that  the  regulatory 
authority  which  is  considering  an 
application,  which  has  issued  a  permit, 
or  which  has  issued  a  violation  has 
initial  authority  for  making  decisions 
with  respect  to  the  ownership  or  control 
relationships  respectively  invoked  by 
the  application,  ihe  permit,  and  the 
violation.  OSM  has  program  oversight 
authority  of  such  decisions  under  30 
CFR  parts  733,  842,  and  843. 

This  commenter  further  indicated  that 
the  provisions  of  paragraph  (b)(3)  of  the 
proposed  section  allocated  the  authority 
to  review  State  decisions  with  respect  to 
permit  applications  to  OSM,  but  that 
OSM  could  exercise  such  authority  only 
after  a  permit  had  been  issued,  in 
accordance  with  proposed  §  843.24.  and 
that  this  would  cause  friction  between 
OSM  and  the  States.  The  commenter 
proposed  that,  if  OSM  believed  that  an 
owrnership  or  control  Unk  had  not  been 
made  or  had  been  severed  improperly 
by  a  State  regulatory  authority 
considering  a  permit  application,  the 
permit  should  not  be  issued  until  OSM 
and  the  State  regulatory  authority 
resolved  their  dispute. 

OSM  appreciates  the  commenter's 
concern.  In  any  system  involving 
Federal  oversight  of  the  States,  there  is 
the  potential  for  disagreements  between 
the  States  and  the  Federal  government. 
SMCRA  is  no  exception.  For  instance, 
the  invocation  of  the  improvidently 
issued  permit  process  by  OSM.  pursuant 
to  30  CFR  843.21,  subjects  the  State's 
permit  application  review  process  to 
close  scrutiny  with  respect  to  the  permit 
in  question.  This  is  one  of  the  remedies 
provided  in  proposed  §843.24  which 
paragraph  (b)(3)  of  proposed  §  773.26 


would  make  applicable.  There  is 
potential  for  stress  in  this  process.  To 
help  avoid  to  improvident  issuance  of 
permits,  however,  OSM,  through  its 
AVS  Office,  has  attempted  to  be 
accessible  to  the  States  and  to  work  with 
the  States  have  the  benefit  of  OSM's 
most  current  opinions  with  respect  to 
particular  ownership  or  control 
situations.  Whether  a  State  regulatory 
authority  chooses  to  avail  itself  of  this 
service  is  a  matter  within  the  discretion 
of  the  State  regulatory  authority  which 
has  the  primary  authority  to  decide 
whether  to  issue  a  permit.  Principles  of 
State  primacy  make  it  inappropriate, 
however,  to  mandate  such  consultations 
with  respect  to  every  permit 
application.  Accordingly.  OSM  declines 
to  modify  the  rule  to  mandate  that  OSM 
intervene  in  the  State  permit  application 
process  to  require  that  the  State  not 
issue  a  permit  if  OSM  disagrees  with  the 
State's  resolution  of  an  ownership  or 
control  issue. 

Industry  commenters  criticized  the 
provisions  of  paragraph  (c)(1)  of 
proposed  §  773.26.  They  questioned  the 
requirement  contained  in  the  proposed 
.regulation  that  a  regulatory  authority 
make  a  prima  facie  determination 
whether  an  ownership  or  control  link 
exists  to  a  violation  and  that  such 
violation  remains  "outstanding."  Thev 
asserted  that  the  provisions  of  section 
510(c)  of  the  Act  require  the  denial  of 
permits  for  "unabated"  violations  only, 
not  "outstanding"  violations. 

OSM  disagrees  with  the  commenters' 
analysis.  The  provisions  of  section 
510(c)  of  the  Act  require  that  a 
regulatory  authority  not  issue  a  permit 
if  information  available  to  it  indicates 
that  "any  surface  coal  mining  operation 
owned  or  controlled  by  the  applicant  is 
currently  in  violation  of  the  Act"  or 
other  laws  specified.  (Emphasis  added.) 
Paragraph  (c)(1)  of  proposed  §  773.26 
requires  a  prima  facie  determination 
whether  the  violation  covered  by  a 
violation  notice  "remains  outstanding." 
A  violation  which  "remains 
outstanding"  is  one  which  is  "current." 
The  plain  meaning  of  these  phrases  is 
the  same.  Further,  by  the  use  of  the 
words  "reniains  outstanding"  in  the 
proposed  regulation.  OSM  did  not 
intend  to  change  the  standard 
established  by  section  510(c)  of  the  Act. 
Instead,  OSM  merely  sought,  as  the 
Federal  agency  charged  with 
implementing  SMCRA.  to  provide  a 
workable  phrase  defining  a  current 
violation. 

Industry  commenters  further  objected 
to  paragraph  (c)(1)  of  proposed  §  773.26 
insofar  as  such  proposal  required  an 
applicant  to  demonstrate,  by  a 
preponderance  of  the  evidence,  that  the 
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applicant  did  not  own  or  control  the 
violator  within  the  meaning  of  the 
regulations.  The  commenters  asserted 
that  the  imposition  of  such  a  burden  of 
proof  upon  the  applicant  was 
inconsistent  with  section  510(c)  of  the 
Act  and  that'the  use  of  such  an 
evidentiary  burden  was  only 
appropriate  for  formal  proceedings 
before  tribunals,  rather  than  informal 
•proceedings  before  State  regulatory 
authorities. 

OSM  disagrees  with  commenters' 
objections.  The  imposition  of  such  a 
burden  of  proof  is  entirely  consi.stent 
with  the  provisions  of  section  510(c)  of 
the  Act  which  require  that,  when 
available  information  indicates  that  a 
surface  coal  mining  operation  "owned 
or  controlled  by  the  applicant"  is  in 
current  violation  of  the  Act  or  other 
laws  listed,  the  permit  not  be  issued 
"until  the  applicant  submits  proof  that 
such  violation  has  been  corrected  or  is 
in  the  process  of  being  corrected." 

Moreover,  the  statute  is  silent  as  to 
how  an  applicant  may  demonstrate  that 
he  or  she  does  not  own  or  control  a 
surface  coal  mining  operation.  Under 
the  Act,  it  is  the  duty  of  OSM,  the 
administrative  agency  charged  with 
implementing  the  Act,  to  "publish  and 
promulgate  such  rules  and  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  and  provisions  of  *   *   *  (the) 
Act."  See  section  201(c)(2)  of  the  Act. 

Thus,  OSM  proposed,  and  today  is 
finalizing,  a  regulation  which  carries  out 
the  purposes  of  section  510(c)  of  the  Act 
and  places  the  burden  of  evidence 
production  and  persuasion  upon  the 
person  challenging  an  ownership  or 
control  link  to  a  current  violation.  This 
is  consistent  with  the  provisions  of  that 
section  of  the  Act  which  clearly  place 
the  burden  of  going  forward  with  proof 
that  a  viulation  has  been  corrected  or  is 
in  the  process  of  correction  upon  the 
applicant  who  owns  or  controls  a 
surface  coal  mining  operation  which  is 
in  violation  of  the  Act. 

Moreover,  in  the  absence  of  some 
means  of  showing  that  he  or  she  does 
not  own  or  control  a  particular  surfece 
coal  mining  operation  which  is  in 
violation  of  the  Act,  an  applicant  who 
owned  or  controlled  such  an  operation 
would  only  he  able  to  receive  a  pertnit 
if  he  or  she  could  produce  proof  that  the 
current  violation  was  corrected  or  was 
in  the  process  of  correction.  As 
indicated  above,  consistent  with  its 
statutory  role  to  propose  regulations, 
OSM  has  provided  the  "means"  for  an 
applicant  to  show  that  he  or  she  does 
not  control  a  surface  coal  mining 
operation  by  establishing  the  burden  of 
proof  and  evidentiary  standards 
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contained  in  paragraph  (c)  of  proposed 
§773.26. 

Finally,  OSM  must  reject  the  notion 
that  the  burden  of  proof  contained  in 
the  proposed  regulation  is  inappropriate 
for  use  by  State  regulatory  authorities. 
Burdens  of  proof  are  used  in  formal 
litigation  before  tribunals  because  they 
u-e  helpful  to  the  resolution  of  such 
litigation.  Such  burdens  establish  the 
jarametcrs  of  what  parties  to  litigation 
nust  do  to  prevail  in  their  claims. 
Similarly,  challengers  of  ownership  or 
::ontrol  links  need  to  know  what 
jarameters  they  need  to  meet  in 
proceedings  before  regulatory 
mthorities  to  challenge  such  links. 
\lso.  in  making  decisions  with  respect 
;o  ownership  or  control  or  with  respect 
o  the  status  of  violations,  regulatory 
mthorities  need  guidance  in  assisting 
heir  decisionmaking  process.  In  the 
ibsence  of  guidance  establishing 
)urdens  of  proof  and  evidentiary 
standards,  the  resulting  decisions  made 
nay  be  inconsistent  and  based  upon 
incertain  standards.  For  instance,  one 
egulatory  authority  may  believe  the  any 
}uantity  of  evidence,  including  a  mere 
^intilla,  is  sufficient  to  successfully 
:hallenge  an  ownership  or  control  link 

0  a  violation.  Another  regulatory 
luthority  may  believe  that  a  successful 
;hallenge  requires  a  challenger  to 
lenionstrate  that  an  ownership  or 
:ontrol  link  is  rebutted  beyond  any 
easonable  doubt. 

Thus,  OSM's  proposed  rule  has 
)rovided  a  single  standard  of  persuasion 
ind  production,  a  preponderance  of  the 
tvidence,  to  be  required  for  the 
luccessful  challenge  of  an  ownership  or 
;ontrol  link.  OSM  believes  that  such  a 
tandard  represents  a  prudent  middle 
;round  between  the  possible  extremes 
)f  burdens  of  proof  requiring  a  mere 
icintilla  of  evidence  and  those  requiring 
)roof  beyond  a  reasonable  doubt.  OSM 
s  confident  that  State  regulatory 
luthorities  will  be  able  to  implement 
uch  a  standard  and  that  it  will  prove 
lelpful.  Accordingly,  OSM  rejects  the 
ommenters'  assertion  that  the  use  of 
he  evidentiary  burden  of  production 
ontained  in  the  proposed  rule  is 
nappropriate  for  State  regulatory 
uthorities. 

Industry  commenters  further 
riticized  paragraph  (c)(1)  of  proposed 

1  773.26  for  requiring,  as  one  of  the 
»ases  to  rebut  a  presumption  of 
ivxTiership  or  control,  proof  that  the 
acts  relied  upon  to  establish  such 
)resumption  do  not  or  did  not  e.xist. 
^he  commenters  asserted  that  such  a 
est  may  foreclose  a  demonstration  that 
he  regulatory  authority  which 
stablished  such  presumption  reached 
he  wrong  legal  conclusion. 


notwithstanding  the  truth  of  the  facts. 
Further,  the  commenters  asserted,  in 
substance,  that  the  provisions  of  the 
proposed  section  imply  that  the 
challenger  would  have  to  disprove  all  of 
the  facts  which  were  considered  by  the 
agency  which  established  the 
presumption  of  ownership  or  control, 
not  just  the  relevant  facts  which  support 
the  presumption. 

OSM  does  not  agree  with 
commenters"  assertions.  Paragraph  (c)(1) 
of  proposed  §  773.26  was  intended  to 
provide  the  parameters  as  to  what 
factual  demonstration  must  be  made  hv 
a  challenger  of  an  ownership  or  control 
link.  Accordingly,  paragraph  (c)(l)(i)  of 
proposed  §  773.26  provision  provides 
for  the  challenge  of  a  link  by  proof  that 
the  facts  necessary  to  invoke  the 
presumption  of  ownership  or  control 
did  not  or  do  not  exist.  Nothing  in  such 
proof  of  facts  precludes  legal  arguments 
which  could  be  made,  including  those 
questioning  the  application  of  the 
presumption  xmder  the  operative  facts. 
Further,  facts  relevant  to  that  legal  issue 
could  be  presented  under  the  provisions 
of  paragraph  (c)(l)(ii)  of  proposed 
§  773.26  which  provides  that  a  person 
could  demonstrate  that  he  or  she  does 
not  or  did  not  have  authority  directly  or 
indirectly  to  determine  the  manner  in 
which  surface  coal  mining  operations 
are  or  were  conducted. 

Moreover,  under  the  provisions  of  the 
proposed  regulation,  challengers  would 
only  have  to  present  proof  with  respect 
to  factual  issues  which  are  relevant  to 
the  invocation  of  the  presumption  of 
ownership  or  control.  If  the 
presumption  turns  upon  certain  key 
factual  issues,  these  are  the  issues  upon 
which  the  challenge  will  focus. 
Challengers  will  not  be  required  to 
disprove  irrelevant  facts  which  may 
have  been  included  in  the 
administrative  record  of  the  agency 
which  initially  established  the 
presumption  of  ownership  or  control. 

The  industry  commenters  further 
objected  to  paragraph  (c)(l)(ii)  of 
proposed  §  773.26  which  provides  that 
a  person  seeking  to  challenge  a 
presumption  could  demonstrate  that  he 
or  she  did  not  have  authority  directly  or 
indirectly  to  determine  the  maimer  in 
which  surface  coal  mining  operations 
were  conducted.  The  commenters 
questioned  whether  the  requirement 
that  a  person  prove  that  he  or  she  did 
not  have  such  indirect  authority  was  an 
attempt  by  OSM  to  impermissibly 
extend  the  reach  of  the  ownership  or 
control  regulations  to  cover  persons 
remote  from  surface  coal  mining 
operations. 

OSM  denies  that  the  proposed 
provision  represents  an  attempt  to 
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impermissibly  extend  the  reach  of  the 
ownership  or  control  regulations.  In 
fact,  the  proposed  standard  was  taken 
from  currently  operative  ownership  and 
control  regulations.  The  provisions  of 
paragraph  (b)  of  30  CFR  773.5,  which 
have  been  effective  since  November  2, 
1988,  state  that  a  person  subject  to  one 
or  more  of  the  presumptions  contained 
in  paragraph  (b)  of  that  regulation  is 
presumed  to  be  an  owner  or  controller 
unless  there  is  a  demonstration  that  "the 
person  subject  to  the  presumption  does 
not  in  fact  have  the  authority  directly  or 
indirectly  to  determine  the  manner  in 
which  the  relevant  surface  coal  mining 
operation  is  conducted."  (Emphasis 
added.)  This  is  the  same  standard  which 
is  also  contained  in  paragraph  (a)(3)  of 
30  CFR  773.5.  The  purpose  of  this 
standard  is  to  enable: 

the  regulatory  authority  *  *  *  (to)  examint- 
any  relationships  and  the  facts  surrounding 
them,  such  as  informal  agreemnnts.  personal 
relationships,  and  the  mining  history  of  the 
parties  in  question  to  determine  if  the 
relationship  results  in  control  over  a  surface 
coal  mining  operation.  The  regulatory 
authority  may  also  consider  any  of  the 
circumstances  surrounding  a  surface  coal 
raining  operation  to  determine  control.  Such 
circumstances  might  include,  for  example, 
the  fact  that  a  person  has  financed  the 
operation,  or  owns  the  equip.Tient  or  the 
rights  to  the  coal,  or  directs  on-site 
operations. 

See  Preamble  to  Requirements  for 
Surface  Coal  Mining  and  Reclamation 
Permit  Approval;  Chvnership  and 
Control;  Final  Rule,  53  FR  38868  at  page 
38870  (October  3, 1988).  Further, 
whether  a  person  is  "remote"  in  a 
corporate  chain  of  command  is  not  the 
issue  under  the  standard.  The  issue  is 
whether  the  totality  of  the 
circumstances  indicate  that  the  person 
had  the  authority  to  exercise  control 
over  the  relevant  surface  coal  mining 
operation.  Such  "authority"  includes 
control  or  the  power  to  control.  Id.,  at 
pages  38870-38871.  The  resolution  of 
such  issues  is  necessary  for  the 
regulatory  authority's  analysis  of  an 
ownership  or  control  challenge. 
Accordingly,  requiring  a  person 
challenging  a  presumption  of  ownership 
or  control  to  make  such  demonstration 
IS  appropnate. 

Industry  commenters  proposed  that 
paragraph  (c)  of  proposed  §  773.26  be 
modified  to  provide  that  a  person 
challenging  the  presumption  be  able  to 
prove  that  the  agency  relied  upon 
incorrect  facts  to  support  its 
determination  of  ownership  or  control; 
that  the  person  subject  to  the 
presumption  did  not  have  knowledge  of 
the  violation,  did  not  authorize  the 
activity  that  led  to  the  violation,  or  did 


not  have  direct  authority  to  determine 
the  manner  in  which  surface  coal 
mining  operations  were  conducted;  or 
that  the  ownership  or  control  link  has 
been  severed. 

OSM  appreciates  the  commenters' 
proposal.  Nevertheless.  OSM  will  not 
adopt  the  commenters'  proposed  ^ 

modifications  for  the  following  reasons. 

The  provisions  of  paragraph  (c)(l)(i) 
of  proposed  §  773.26  already  contain 
language  providing  for  a  challenger's 
proof  that  the  £acts  relied  upon  by 
regulatory  authority  to  make  a 
determination  of  ownership  or  control 
did  not  or  do  not  exist.  Such  language 
is  inclusive  of  the  commenters'  proposal 
that  a  challenger  be  allowed  to  submit 
proof  that  the  agency  relied  upon 
incorrect  facts  to  support  its 
determination  of  ownership  or  control. 

Further,  the  language  contained  |n 
OSM's  proposed  regulation  would  also 
encompass  the  commenters'  proposal 
that  a  challenger  be  able  to  provide 
proof  that  an  ownership  or  control  link 
has  been  severed.  Under  paragraph 
(c)(l)(i)  of  the  proposed  regulation,  such 
proof  would  be  included  as  evidence 
that  the  facts  relied  upon  by  the 
regulatory  authority  to  establish 
ownership  or  control  or  a  presumption 
of  ownership  or  control  did  not  or  do 
not  exist.  Whether  such  proof  is 
sufficient  to  support  a  successful 
challenge  to  an  ownership  or  control 
link  will  depend  upon  the  facts  of  each 
case.  OSM  must  reject  the  implication  of 
commenters'  proposal  that  the 
severance  of  a  current  ownership  or 
control  link  to  a  violator  would  reUeve 
a  person  from  permit  block  in  all  cases. 
For  instance,  if  a  person  was  an  owner 
or  controller  of  a  violator  diu-ing  the 
period  in  which  the  violation  was 
committed,  severance  of  his  or  her 
current  ownership  or  control 
relationship  with  the  company  would 
not  relieve  him  or  her  of  responsibility 
created  through  the  prior  ownership  or 
control  hnk. 

OSM  must  further  reject  commenters' 
proposal  to  the  extent  that  it  would 
establish  a  standard  which  would 
enable  a  challenger  of  an  ownership  or 
control  link  to  a  violation  to  challenge 
the  link  by  proof  that  he  lacked 
knowledge  of  the  violation;  that  he  did 
not  authorize  the  acti\ity  which  led  to 
the  violation;  or  that  he  did  not  have 
direct  authority  to  determine  the 
manner  in  which  surface  coal  mining 
operations  were  conducted. 
Commenters'  prop>osal  must  be  rejected 
because  it  ignores  the  control  which 
stems  from  indirect  authority. 

OSM  agrees  that  all  of  commenters' 
proposed  standards  invoke  factual 
matters  which  may  be  relevant  when  a 


regulatory  authority  considers  an 
ownership  or  control  link  to  a  violation. 
As  such,  proof  of  each  of  these  matters 
could  be  presented  within  the  context  of 
the  presentation  of  facts  made  under 
paragraph  (c)  of  proposed  §  773.26.  For 
instance,  proof  presented  that  a  person 
had  no  knowledge  of  a  violation;  that  he 
or  she  did  not  actually  authorize  a 
violation;  or  that  he  or  she  did  not  have 
direct  authority  for  the  surface  coal 
mining  operation  may  well  refiect  on 
the. contours  of  the  person's 
responsibilities  with  a  presumptively 
owned  or  controlled  entity. 
Nevertheless,  such  facts  may  also 
constitute  a  false  shield  which  has  been 
created  to  conceal  the  substantive, 
indirect  control  that  the  person  has  over 
a  surface  coal  mining  operation. 
Commenters'  proposal  is  flawed, 
therefore,  because  it  would  enable  a 
challenger  to  successfully  challenge  an 
ownership  or  control  link  by  simply 
proving  lack  of  actual  knowledge,  actual 
authority,  or  direct  control,  without 
requiring  proof  that  a  presumed  owner 
or  controller  also  lacked  indirect 
authority  over  the  surface  coal  mining 
operation. 

Industry  commenters  further 
proposed  a  modification  to  paragraph 
(c)(l)(iii)  of  proposed  §  773.26.  In  OSM's 
proposal,  that  paragraph  prohibited  a 
challenge  as  to  the  existence  of  the 
violation  within  the  context  of  a 
challenge  to  an  ownership  or  control 
link  or  a  challenge  to  the  status  of  the 
violation.  Commenters  proposed 
changes  to  allow  a  challenge  as  to  the 
existence  of  the  violation  at  the  time  it 
was  cited.  For  the  reasons  discussed 
with  respect  to  this  issue  in  the  section 
of  this  preamble  captioned  "Due 
Process"  and  in  the  previous  discussion 
of  changes  made  to  final  §  773.20,  OSM 
has  generally  rejected  commenters' 
proposal  but  has  accepted  such  proposal 
with  respect  to  the  improvident  permit 
issuance  process.  Also,  at  the  time  of 
permit  denial,  a  permit  applicant  i,an 
appeal  any  reason  for  such  deiiial 
including  the  existence  of  a  violation 
assuming  that  the  applicant  is  not 
bound  by  a  prior  administrative  or 
judicial  determination  or  has  not  had  a 
prior  opportunity  to  challenge  the 
existence  of  the  violation.  Accordingly, 
OSM  has  amended  paragraph  (c)(l)(iii) 
of  final  rule  §  773.25  to  clarify  that  a 
challenge  may  be  made  by  a  permittee 
acting  within  the  context  of  the 
improvident  permit  issuance  process 
under  §§  773.20-773.21.  This  is  in 
recognition  of  the  more  significant 
interest  that  a  permittee  has  in  a  permit 
compared  to  the  limited  interest  that  an 
apphcant  has  in  a  permit  application.  \ 
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permittee's  ability  to  assert  such  a 
challenge  will  be  limited,  however,  if  he 
or  she  had  a  prior  opportunity  to 
challenge  the  violation  notice  and  failed 
to  do  so  in  a  timely  manner  or  if  he  or 
she  is  bound  by  a  prior  administrative 
or  judicial  determination  concerning  the 
existence  of  the  violation. 

A  commenter  representing  State   - 
regulatory  authorities  indicated  concern 
that  paragraph  (c)  of  proposed  §  773.26 
contained  legal  terms  such  as  "prima 
facie  determination,"  proof  "by  a 
preponderance  of  the  evidence,"  and 
"probative,  reliable,  and  substantial 
evidence"  without  providing  definitions 
of  such  terms.  The  commenter  indicated 
that  all  of  these  terms  have  "particular 
legal  meanings."  He  urged  that  the 
proposed  regulation  be  amended  to 
incorporate  definitions  of  such  terms, 
"consistent  with  their  common  legal 
meanings." 

OSM  appreciates  the  commenter's 
proposal.  OSM  disagrees,  however,  with 
commenter's  view  that  the  cited  terms 
need  formal  definition  in  the  proposed 
regulation.  As  commenter  has  correctly 
noted,  each  of  the  cited  terms  has  a 
traditional,  common  legal  meaning.  In  a 
proceeding  to  challenge  an  ownership 
or  control  link  or  the  status  of  a 
violation,  such  terms  would  have  their 
traditional  legal  meanings.  It  is 
anticipated  that  such  meanings  will 
further  evolve  on  a-case  by  case  basis 
over  time.  Finally,  with  respect  to  the 
terms  "probative,  reliable,  and 
substantial"  as  such  terms  describe 
evidence,  paragraph  (c)(2)  of  proposed 
§  77-3.26  provides  some  examples  of  this 
type  of  evidence. 

A  commenter  representing  a  State 
regulatory  authority  criticized  the 
provisions  of  paragraph  (c)(2)(ii)  of  the 
proposed  regulation  because  such 
provisions  would  potentially  allow  a 
challenger  of  an  ownership  or  control 
link  to  present  evidence  to  a  tribunal 
reviewing  a  decision  of  a  regulatory 
authority  which  had  not  previously 
been  presented  to  the  regulatory  - 
authtjrity.  The  commenter  proposed  a 
modification  to  the  regulation  such  that 
any  evidence  presented  on  appeal  by  a 
challenger  be  limited  to  that  which  was 
presented  to  the  regulatory  authority  at 
the  time  when  the  decision  being 
reviewed  was  made.  The  commenter 
proposed  that  evidence  which  was  not 
reasonably  available  to  the  challenger  at 
the  time  of  the  regulatory  authority's 
decision  could,  however,  be  presented 
for  the  consideration  of  the  reviewing 
tribunal. 

OSM  appreciates  the  commenter's 
proposal.  One  legitimate  approach  to 
the  process  of  such  challenges  might  be 
to  limit  the  presentation  of  evidence  on 
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review  to  that  which  had  ij^en 
previously  presented  to  the  regulatory 
authority  which  made  the  decision 
which  has  been  subjected  to  review. 
OSM  believes,  however,  that  the  better 
approach  is  to  allow  the  presentation  of 
any  evidence  admissible  under  the  rules 
iPf  the  reviewing  tribunal,  including 
evidence  which  was  not  previously 
presented  to  the  regulatory  authority. 
This  will  assure  that  the  review  of  the 
decision  with  respect  to  the  ownership 
or  control  link  or  the  status  of  a 
violation  is  based  upon  the  most 
complete  evidence  available  to  all 
parties  participating  in  the  review 
process.  Such  a  review  will  help  assure 
that  all  parties  have  the  opportimity  to 
present  their  complete  proof  with 
respect  to  their  respective  positions  in 
what  is,  substantively,  a  de  novo 
proceeding.  Such  complete  evidence 
presentation  and  review  may  aid  the 
legitimacy  and  acceptance  of  any  final 
decision  made  incident  to  such  review. 

Further,  OSM  disagrees  with  the  view 
that  such  a  process  might  encourage  a 
challenger  to  withhold  relevant 
evidence  for  surprise  presentation  at  a 
subsequent  review  proceeding.  A 
challenger  will  have  sufficient  incentive 
to  overcome  a  presumed  ownership  or 
control  link  at  the  earliest  possible  time 
because  he  or  she  will  want  to  avoid 
permit  blocks  or  further  litigation. 
Accordingly,  he  or  she  can  be  expected 
to  present  the  best  evidence  available  to 
make  the  case  in  favor  of  overcoming 
the  presumed  ownership  or  control  link. 
Thus,  OSM  must  reject  the  commenter's 
suggested  modification  to  the  proposed 
regulation. 

A  number  of  commenters  criticized 
paragraph  {c)(2)  of  the  proposed 
regulation  for  allowing  the  use  of 
affidavits  in  support  of  a  challenge  to  an 
OMTiership  or  control  link  or  to  the 
status  of  a  violation.  The  commenters 
asserted  that  such  materials  contain  self- 
serving  statements  and  are  unreliable. 
The  commenters  further  assi^rted  that 
affidavits  should  not  be  the  basis  to 
overcome  a  presimiption,  in  the  absence 
of  additional  evidence  supporting  such 
affidavits.  The  commenters  proposed 
various  modifications  to  the  proposed 
rule  which  would  require  the 
submission  of  additional  information 
when  affidavits  are  presented  in  support 
of  a  challenge  to  an  ownership  or 
control  link.  In  this  respect,  one 
commenter  proposed  a  "best  evidence" 
rule  which  would  not  allow  the 
presentation  of  affidavits  when  there 
was  "better"  documentary  evidence 
available,  such  as  official  copies  of 
corporate  records  previously  filed  with 
State  corporation  commissions. 


OSM  appreciates  the  commenters' 
concern  with  respect  to  affidavits. 
Nevertheless,  affidavits  do  have  certain 
indicators  of  reliability.  They  are  made 
under  oath  before  a  govermnent  official 
licensed  to  witness  such  oaths,  a  notary 
public.  Further,  affidavits  are 
recognized  as  evidence  sufficient  to 
support  a  motion  for  summary  judgment 
in  civil  litigation.  See  Rule  56  of  the 
Federal  Rules  of  Civil  Procedure. 
Accordingly,  OSM  continues  to 
consider  affidavits  as  appropriate 
evidence  for  a  regulatory  authority's 
review  in  the  evaluation  of  a  challenge 
to  an  ownership  or  control  link. 

Nevertheless,  OSM  agrees  that,  in 
most  cases,  an  affidavit  imsupported  bv 
other  evidence  may  be  insufficient  to 
overcome  a  presumption  of  ownership 
or  control.  There  could  be  rare 
circumstances,  however,  where  an 
affidavit  by  itself  could  be  the  basis  for 
rebuttal,  given  the  totality  of  the 
circumstances  involved.  Such  matters 
are  appropriately  addressed  on  a  case  by 
case  basis,  rather  than  through  a  rule. 
Under  the  proposed  rule,  challengers 
are  encouraged  to  submit  additional 
evidence  along  with  affidavits. 

Accordingly,  OSM  will  not  modify 
the  proposed  regulation  to  delete  the 
use  of  affidavits  or  to  require  that 
affidavits  only  be  allowed  as  proof  if 
accompanied  by  other  supporting 
evidence  in  every  case.  Also,  while 
OSM  agrees  that  State  corporation 
commissions  may  be  a  good  source  of 
relevant  ownership  or  control 
information,  OSM  declines  to  adopt  a 
"best  evidence"  test  which  would 
prevent  the  submission  of  affidavits 
when  documents  have  been  filed  with 
State  corporation  commissions. 

One  commenter  representing 
environmental  advocacy  groups 
criticized  paragraph  (c)(2)(i)(D)  of 
proposed  §  773..26  insofar  as  the 
provisions  allowed  for  the  submission 
of  an  opinion  of  counsel  in  support  of 
a  challenge  with  respect  to  an 
ownership  or  control  link  or  with 
respect  to  the  status  of  a  violation.  In 
substance,  the  commenter  asserted  that 
such  opinions  present  no  factual 
evidence  for  the  regulatory  authority. 
Such  opinions  of  counsel  represent  legal 
opinions  with  respect  to  ownership  or 
control  and  invade  the  province  of  the 
decisionmaker,  the  regulatory  authority 

OSM  agrees  that  an  opinion  of 
counsel  should  not,  in  itself,  be 
considered  "evidence."  Indeed, 
opinion*  of  counsel  constitute  legal 
analysis  based  upon  factual  information.- 
Both  proposed  and  final  regulations 
require  that  such  opinions  "be 
supported  by  evidentiary  materials." 


Nevertheless,  OSM  must  disagree  that 
such  opinions  should  be  excluded.  By 
providing  an  opportunity  for  the 
submission  of  such  opinions,  OSM  is 
seeking  to  encourage  counsel  to  conduct 
a  diligent  investigation  of  the  facts  and 
to  assist  regulatory  authorities  by 
presenting  the  fruits  of  such 
investigation — the  factual  materials — 
along  with  counsel's  legal  opinions  as  to 
the  import  of  such  evidence.  The 
decision  as  to  the  weight  to  be  given  to 
the  evidentiary  materials  and  the 
persuasiveness  of  the  counsel's  opinions 
remain  with  the  regulatory  authority 
considering  the  challenge  to  the 
ownership  or  control  link.  Lawyers 
routinely  argue  their  clients'  positions 
to  triers  of  fact  and  law.  Such  argument 
does  not  invade  the  province  of  the 
decisionmaker  which  retains  the 
authority  to  make  the  decision. 

OSM  has  decided  to  allow  for  a 
challenger's  submission  ofan  opinion  of 
counsel  in  support  of  his  or  her  position 
as  part  of  final  §  773.25.  Such  opinion 
would  be  appropriate  for  submission 
when  it  is  supported  by  evidentiary 
materials;  when  it  is  rendered  by  an 
attorney  who  certifies  that  he  or  she  is 
qualified  to  render  an  opinion  of  law; 
and  when  counsel  states  that  he  or  she 
has  personally  and  diligently 
investigated  the  facts  of  the  matter  or 
where  counsel  states  that  such  opinion 
is  based  upon  information  which  has 
been  supplied  to  coimsel  and  which  is 
assumed  to  be  true. 

Whereas  the  proposed  rule  only 
provided  for  such  opinion  when 
counsel  made  a  personal  investigation 
of  the  facts,  the  final  rule  incorporates 
language  to  provide  for  opinions  where 
such  investigation  has  not  been  made. 
The  basis  for  this  change  is  to  reflect 
that,  under  certain  circumstances, 
attorneys  might  not  choose  to  conduct  a 
complete  personal  investigation  of  the 
factual  representations  made  within  the 
opinion.  See  Formal  Opinion  346 
(Revised),  Tax  Law  Opinions  in  Tax 
Shelter  Investment  Offerings,  Standing 
Committee  on  Ethics  and  Professional 
Responsibility,  American  Bar 
Association  (January  29, 1982). 

Such  opinion  is  similar  in  type  to  that 
provided  by  counsel  to  an  adversary 
party  as  to  title,  tax  issues,  or 
envirorunental  compliance  in  real  estate 
transactions.  The  indicator  of  reliability 
in  this  document  is  that  the  attorney  is 
offering  his  or  her  opinion  subject  to 
professional  standards  provided  by 
national  and  local  bar  associations  and 
possible  sanctions  for  the  violations  of 
such  standards  which  may  be  imposed 
by  applicable  rules  of  conduct 
governing  attorneys.  In  addition,  under 
the  final  regulation,  the  attorney's 


opinion  by  itself  is  not  enough  to 
challenge  an  ownership  or  control  link. 
Evidentiary  materials  need  to  be 
submitted  along  with  such  opinion. 

In  addition  to  the  substantive  change 
noted  above,  OSM  has  made  non- 
substantive changes  to  the  provision 
which  clarify  the  requirements  of  the 
final  rule  provision.  Accordingly,  OSM 
has  adopted  the  proposed  rule  with  the 
changes  noted  as  paragraph  (c)(2)(i)(D) 
of  final  §773.25. 

As  described  above,  paragraph  (d)  of 
proposed  §  773.26,  required  proof  for 
the  rebuttal  of  ownership  or  control 
presumptions,  represented  OSM's 
attempt  to  offer  substantive  standards 
which  would  have  established  what 
must  be  proved  by  those  seeking  to 
rebut  the  presumptions  of  ownership  or 
control  contained  in  current  §  773.5(b) 
of  this  title.  Proof  of  the  type  of  facts  set 
forth  in  the  proposed  regulations  would 
have  established  that  the  presumed 
owner  or  controller  did  not,  in  fact,  have 
the  authority  directly  or  indirectly  to 
determine  the  manner  in  which  the 
relevant  surface  coal  mining  operation 
was  conducted,  under  the  provisions  of 
30  CFR  773.5(b). 

OSM  has  determined  not  to  go 
forward  with  paragraph  (d)  of  proposed 
§  773.26  and  has,  therefore,  withdrawn 
that  portion  of  the  proposed  rule.  In 
substance,  OSM  believes  that  ownership 
and  control  determinations  are 
inherently  a  case  specific  process.  Each 
ownership  or  control  matter  turns  on 
the  totality  of  circumstances  in  a  given 
case  and  whether  the  evidence 
presented  demonstrates  that  the 
presumed  owner  or  controller  does  not 
or  did  not,  in  fact,  have  the  authority 
diractly  or  indirectly  to  determine  the 
manner  in  which  the  relevant  surface 
coal  mining  operation  was  conducted. 
See  30  CFR  773.5(b)(1).  The  pragmatic 
focus  of  such  an  inquiry  will  continue 
to  be  whether  a  presumed  controller 
actually  exercised  control  over  an  entity 
or  had  the  substantive  power  to  exergise 
control  over  an  entity,  even  if  he  or  she 
chose  not  to  actually  exercise  such 
power.  As  OSM  has  stated  previously  in 
the  preamble  to  30  CFR  §  773.5(b),  "To 
the  extent  that  a  coal  company  controls 
or  can  exercise  control  over  a  contract 
operator,  it  should  be  held  responsible 
for  any  outstanding  violations  of  the  Act 
which  it  should  have  prevented  or 
corrected."  (Emphasis  added.)  See 
Preamble  to  Requirements  for  Surface 
Coal  Mining  and  Reclamation  Permit 
Approval;  Ownership  and  Control;  Final 
Rule,  53  FR  38868  at  page  38877 
(October  3, 1988).  In  effect,  a  person 
challenging  a  presumption  of  control 
must  demonstrate,  by  a  preponderance 


of  the  evidence,  that  neither  of  these 
two  circumstances  is  applicable. 

While  it  might  be  initially  attractive 
for  the  agency  to  create  a  standard 
containing  three  or  four  elements,  the 
proof  of  which  automatically  rebuts  a 
presumption.  OSM  is  unuilling  to 
impose  such  potentially  rigid 
substantive  tests  upon  the  process  of 
analyzing  ownership  or  control  cases. 
OSM  twlieves  that  such  rigid  standards 
do  not  serve  the  interests  of  the  States, 
industry,  or  OSM.  because  they  might 
be  taken  to  preclude  consideration  of 
other  rebuttal  evidence  not  listed  or. 
conversely,  might  force  a  State 
regulatory  authority  to  accept  a  rebuttal 
which  conforms  substantially  to  OSM's 
model  but  which,  in  the  opinion  of  the, 
regulatory  authority,  does  not  in  fact 
rebut  the  presumption.  OSM's 
experience  has  taught  that  each 
ownership  or  control  rebuttal  requires 
an  analysis  of  the  presumed  relationship 
vvithin  the  complete  factual  context. 

Accordingly,  in  analyzing  the 
ownership  or  control  profile  of  an 
entity.  OSM  will  look  to  the  totality  of 
circumstances — with  the  view  to 
understanding  how  a  particular  entity 
operates  and  operated — to  determine  the 
true  owners  or  controllers  of  a  surface 
coal  mining  operation. 

Commenters  representing 
environmental  advocacy  groups  asserted 
that  the  rules  should  provide  that  any 
documents  submitted  by  persons 
challenging  presumptions  of  ownership 
or  control  be  considered  part  of  the 
public  record  and  part  of  the  permit  file. 
On  the  other  hand,  industry 
commenters  argued  that  the  rules  are 
deficient  because  they  do  not  contain  a 
provision  by  which  documentation 
submitted  could  be  held  confidential. 
They  further  asserted  that  there  was  no 
means  for  a  challenger  to  obtain  a 
protective  order  with  respect  to 
confidential  materials  submitted  in 
support  of  a  challenge. 

OSM  agrees  that  documents 
submitted  in  support  of  a  challenge  to 
an  ownership  or  control  link  or  in 
support  of  a  challenge  to  the  status  or 
the  existence  of  a  violation  should 
normally  be  considered  part  of  the 
public  record.  The  pubUc  has  a 
legitimate  interest  in  knowing  and 
understanding  the  basis  for  a  regulatory 
authority's  decisions  in  these  matters.  In 
a  democracy,  it  is  unreasonable  for  a 
governmental  agency  to  make  such 
decisions  based  upon  secret 
information.  Further,  the  credibiUty  of 
the  regulatory  authority  and  the 
integrity  of  its  decisioimiaking  process 
require  that  its  decisions  be  supported 
by  an  adequate  record. 
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At  the  same  time,  OSM  also 
recognizes  that  there  may  be  valid 
competitive  reasons  why  industry 
operators  believe  that  certain 
information  needs  to  be  kept 
confidential.  For  instance,  a  person  may 
not  wish  to  reveal  the  price  which  he  or 
she  has  paid  for  the  coal  extracted  by  a 
mine  contrauor  for  fear  that  other 
contractors  or  competitors  will  learn  of 
this  infcrmalion  and  change  their  prices 
or  bids  to  the  disadvajitage  of  the  person 
revealing  tJie  infonp.ation.  A  person 
concerned  about  such  disclosure  may  be 
reluctant  to  s>ibniit  a  popy  of  the 
roleveint  ccntracl  because  it  contains  the 
agreed  piice.  OSM  disagrees,  however, 
that  these  industry  concerns  require 
spedal  provisions  in  the  rules  to  seal 
documents  or  to  otherwise  protect 
confidentjajity. 

In  balancing  the  concerns  of  the 
public  and  the  coal  industry  with 
respect  to  public  access  to  the  submitted 
documents,  OSM  will  be  guided  by  the 
principles  of  the  Freedom  of 
Information  An,  5  U.S.C.  552  {hX)IA), 
and  the  Deparlmfnial  regulations 
implementing  FOIA.  See  43  CFR  2.11- 
2.22.  Upon  requast  by  a  member  of  the 
public,  OSM  will  ordinarily  make 
available  to  the  requestor  documents 
provided  by  challengers  of  ownership  or 
control  links,  the  status  of  violations, 
and  the  existence  of  violations.  To  the 
extent  that  a  person  submitting 
information  to  OSM  asserts  that  the 
materials  should  be  kept  confidential, 
OSM  will  evaluate  that  request  in 
accordance  with  the  applicable 
provisions  of  POIA. 

In  accordance  with  the  abovy 
analysis.  OSM  has  determined  that  the 
interests  of  the  commraiters  can  be 
addressed  under  current  law  and  that 
the  rule  does  not  need  to  be  modiiied. 

in  accordance  with  the  above 
discussion.  OSM  has  determined  to 
adopt  a  final  version  of  the  proposed 
rule.  The  final  rule  has  been 
renumbered  as  §  773.25  to  reflect  the 
withdrawal  of  proposed  §  773.25, 
proceiii.njs  for  challenging  ownership  or 
control  links  prior  to  entry  in  AVS.  As 
indicated  above,  OSM  has  modiCed  the 
provisions  of  the  proposal  to  allow  for 
the  submission  of  an  opinion  of  counsel 
based  upon  evidence  developetHhrough 
counsel's  personal  investigation  or 
.  based  upon  facts  which  have  been 
.  supplied  to  counsel  in  support  of  a 
challenge  of  an  ownership  or  control 
presumption.  As  further  discu&icd 
above,  OSM  has  inserted  language  in 
paragraph  (c)(l)(iii)  to  clarify  that  a 
permittee  may  challenge  the  existence 
of  the  violation  at  the  time  it  was  dted 
within  the  context  of  improvident 
permit  issuance  as  provided  by 
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§  S  773.20  and  771^1.  OSM  ins  also 
\  itbdiawn  paragraph  (d)  <>f  the 
p  roposed  nde,  roquired  proof  for  tfae 
r  ibuttal  of  ownecship  or  ooatrol 
I  restuaptions.  described  above.  The 
f  nal  rule  coatains  no  other  aibstantive 
c  langes  from  proposed  rule  §  773.26. 
1  he  final  rule  cootaiBS  certain  other 
I  on-substantive  modifkatioos  as 
c  escribed  below. 

Paragraph  (a)  of  final  §  773.25 
p  rovides  that  provisions  of  §  773.25  are 
a  ipiicable  to  any  challenge  concerning 
a  1  ownership  or  control  link  or  the 
s  atus  of  a  violation  when  such 
c  lallenge  is  made  under  the  provisions 
c    30  CFR  773.20  and  30  CFR  773.21 
{  mprovidently  issued  permits); 
§  J  773.23  (the  regulatory  authority's 
r  iview  of  ownership-or  control  and 

V  olation  information),  and  773.24 

{  irocedures  for  challenging  ownership 
c  ■  control  links  shown  in  AVS);  or 

V  ider  30  CFR  part  775  (administrative 
a  id  judicial  review  of  permitting 

c  Mnsions). 

Paragraph  (a)  of  the  final  rule  differs 
fi  om  the  proposed  rule  in  that 
r  ierences  to  proposed  §  773.25. 
p  rocedures  for  challenging  ownership  or 
c  )ntrol  hnks  prior  to  entry  in  AVS,  have 
b  jen  deleted.  A  further  change  in  this 
p  uagraph  from  the  proposed  rule 
p  tivides  that  the  provisions  of  final 
§  773.25  apply  to  challenges  of  an 
G  vnership  or  control  "link  to  any 
p  ;rson"  rather  than  only  to  a  "link  to 
a  ly  person  in  a  violation  notice."  The 
J  irpose  of  this  change  is  to  clarify  that 
t  e  provisions  of  the  section  apply  to 
c  lallenges  of  ownership  or  control  links 
ii  eluding  those  which  do  not  generate 
a  current  link  to  an  outstanding 

V  olation.  OSM's  experience  has 

d  )monstrated  that  members  of  the    * 
n  gulated  community  have,  in  many 
c  ises,  sought  proactively  to  challenge 
o  vnership  or  control  liivks  to  other 
p  jrsons,  vrithout  regard  to  whether 
t  ere  were  outstanding  violations.  Such 
c  Lallenges  have  been  asserted,  among 
o  her  reasons,  to  avoid  the  risk  of  being 
li  ikJed  to  future  violations  rh;  ough  such 
o  vnership  (mt  control  relationships. 
C  SM  recognizes  that  this  is  a  legitimate 
c  incem.  Accordingly,  the  change  in  the 
fi  lal  rule  allows  the  challenge  of 

0  vnersiiip  or  control  links  without 

n  gard  to  whether  there  are  outstanding 

V  olations. 

Paragraph  (a)(2)  of  final  §  773.25 
c  intains  a  further  change  from  the 
p  oposed  rule  in  that  the  regulation 
p  ovides  that  the  provisions  of  the  nde 
a  iply  to  challenges  of  "the  status  of  any 

V  olation  covered  by  a  notice." 

1  mphasis  added.)  The  comparable 
SI  ction  of  the  proposed  r^idation 

p  tmded  that  the  regulation  appUed  to 


the  status  of  "the  viobtion  covered  by 
such  notioe."  Tlw  purpose  of  the  change 
is  to  recognise  that  there  may  be 
multi{rfe  vioiatians,  rather  than  a  single 
violation,  to  which  a  person  is  linked 
through  ovraership  or  control.  A  person 
may  wish  to  challenge  the  status  of  each 
of  these  violations,  rather  than  only  the 
violation  contained  in  a  single  notice.  If 
so,  the  provisions  of  final  §  773.25  apply 
to  such  challenges.  Consistent  with  this 
change,  "such  notice"  is  changed  to  "a 
notice." 

Paragraph  (b)  of  final  §  773.25 
provides  ihe  basic  allocation  of 
responsibjhiy  among  regulatory 
authorities  to  make  decisions  with 
respect  to  ownershi  p  or  control  and 
with  respect  to  the  status  of  violations. 
State  regulatory  authorities  are  expected 
to  have  prooediires  in  place  to  address 
challenges  made  in  accordance  with 
these  rules,  including  in  situations 
where  there  sre  ongoing  State 
proceedings  in  other  jurisdictions  on 
pennit  applications. 

Para^aph  (b)(l)(i)  if  final  §773.25 
provides  that  the  regulatory  authority 
before  which  an  application  is  pending 
has  "responsibility"  for  making 
decision-s  with  respect  to  the 
"ownership  or  control  relationships  of 
the  application."  This  represents  a 
change  of  terminology  {tan  the 
comparable  provision  of  the  proposed 
rule  which  provided  that  the  regulatory 
authority  would  have  "authority  for 
making  decisions  with  respect  to  the 
ownership  or  control  of  the  applicant." 

First,  the  use  of  the  word 
"responsibility,"  rather  than 
"authority,"  more  accurately  describas 
the  regulatory  authority's  mandate 
under  this  regulation.  "ResponsibiUty" 
encompa.sses  both  authority,  the  power 
to  act,  and  the  obligation  to  act.     " 

Further,  paragraph  (b)(l)(i)  of  final 
§  773.25  speaks  of  "ownership  ot 
control  relationships  of  the 
application,"  rather  than  of  the 
"ownership  or  control  of  the  applicant," 
es  provided  in  the  proposed  rule.  This 
change  clarifies  that  the  regulatory 
authority  before  which  an  application  is 
pending  will  evaluate  and  make 
decisions  with  respect  to  the  ownership 
and  control  issues  with  respect  to  an 
entire  application,  rather  than  just  the 
particular  applicant,  consistent  with 
this  regulatory  authority's  primary 
responsibility  for  the  application.  This 
regulatory  authority  has  responsibility 
for  revising  ownership  or  control 
information  submitted  as  part  of  the 
permit  application  and  ether  available 
information  to  ensure  the  complete 
identification  of  ownership  or  control 
relationships  relevant  to  the  decision  to 
be  made  vrith  resptKt  to  the  application. 


The  word  "relationships"  has  been 
added  to  the  regulation  because  it  better 
explains  the  focus  of  this  process. 

Paragraph  (b)(l)(ii)  of  final  §  773.25 
provides  that  the  regulatory  authority 
that  issued  a  permit  has  responsibility 
for  making  decisions  with  respect  to  the 
ownership  or  control  relationships  of 
the  permit.  The  regulatory  authority 
which  issued  a  permit  would  have  done 
so  based  upon  a  complete  review  of 
ownership  or  control  information  as 
required  by  the  regulations.  In  the  event 
that  the  improvidently  issued  permit 
regulations  of  30  CFR  773.20  and  773.21 
are  invoked,  this  regulatory  authority 
will  have  to  decide  whether  such  permit 
has  been  improvidently  issued  and 
whether,  if  the  basis  for  such 
improvident  issuance  was  an  ownership 
or  control  link  to  a  violator,  whether 
such  improvident  issuance  has  been 
remedied.  Accordingly,  that  regulatory 
authority  must  make  decisions  with 
respect  to  ownership  or  control 
relationships  incident  to  the  permit. 

In  paragraph  (b)(l)(ii)  of  final 
§  773.25,  "responsibility"  has  replaced 
the  word  "authority"  contained  in  the 
proposed  rule.  The  reasoning  provided 
with  respect  to  the  changes  made  to 
paragraph  (b)(l)(i)  of  the  final  rule  is 
applicable  here.  Again,  theregidatory 
authority  will  be  making  decisions 
"with  respect  to  the  ownership  or 
control  relationships  of  the  pennit, 
"rather  than  with  respect  to  the 
ownership  or  control  of  the  permittee." 
as  provided  in  the  proposed  rule.  This 
reflects  that  regulatory  authority's 
primary  responsibility  for  the  permit 
which  it  has  issued. 

Paragraph  (b)(l)(iii)  of  final  §  773.25 
provides  that  the  State  regulatory 
authority  that  issued  a  State  violation 
notice  has  responsibility  for  making 
decisions  with  respect  to  the  ownership 
or  control  relationships  of  the  violation. 
The  State  regulatory  authority  issuing 
the  violation  is  in  the  best  position  to  be 
aware,  in  the  first  instance,  of  operative 
facts  which  identify  those  owners  or 
controllers  who  have  the  "authority 
directly  or  indirectly  to  determine  the 
manner  in  which  the  relevant  surface 
coal  mining  operatian  is  conducted" 
and  who  can  thus  causeihe  abatement 
of  the  violation.  See  30  CFR  773.5(b). 

As  in  paragraph  (b)(l)(i)  of  final 
§  773.25.  "responsibility"  has  replaced 
the  word  "authority"  contained  in  the 
proposed  rule.  The  reasoning  provided 
with  respect  to  these  changes  in 
paragraph  (b)(l)(i)  of  the  final  rule  is 
applicable  here.  Again,  the  regulatory 
authority  will  be  making  decisions 
"with  respect  to  the  ownership  or 
control  relationships  of  the  violation." 
rather  than  "with  respect  to  the 


ownership  or  control  of  any  person 
cited  in  such  notice  (of  violation)."  as 
provided  in  the  proposed  rule. 

Paragraph  (b){l)(iv)  of  the  final 
§  773.25  provides  that  the  regulatory 
authority  that  issued  a  violation  notice, 
whether  State  or  Federal,  would  have 
responsibility  for  making  decisions 
concerning  the  status  of  the  violation 
covered  by  the  notice.  As  in  paragraph 
(b)(l)(i)  of  the  final  rule, 
"responsibility"  has  replaced  the  word 
"authority"  previously  contained  in  the 
proposed  rule.  The  reasoning  provided 
with  respect  to  the  similar  change  in 
paragraph  (b)(l)(i)  of  this  final  rule  is 
applicable  here. 

As  in  the  proposed  rule,  the  "status" 
of  the  violation  means  whether  the 
violation  remains  outstanding,  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal,  within  the  meaning  of  30 
CFR  773.15(b)(1).  This  approach  is 
consistent  with  the  provisions  of  section 
510(c)  of  SMCRA  which  require  that  a 
regulatory  authority  considering  a 
permit  application  look  to  the  "agency 
that  has  jurisdiction  over  such 
violation"  to  determine  whether  a 
violation  "has  been  or  is  in  the  process 
of  being  corrected." 

Paragraph  (b)(2)  of  final  §  773.25 
provides  diat  OSM  has  respbnsibihty  for 
making  decisions  with  respect  to  the 
ownership  or  control  relationships  of  a 
Federal  violation  notice. 

As  in  paragraph  (b)(l)(i)  of  final 
§  773.25,  "responsibility"  has  replaced 
the  word  "authority"  contained  in  the 
proposed  rule.  The  reasoning  provided 
with  respect  to  this  change  in  paragraph 
(b)(l)(i)  is  appUcable  here. 

Paragraph  (b)(2)  of  final  §  773.25  is 
essentially  a  Federal  counterpart  to 
paragraph  (b)(l)(iii)  and  the  same  basic 
rationale  applies  here,  as  well.  This 
provision  ditftrs  fi-om  (b)(l){iii), 
however,  in  that  OSM's  authority  to 
decide  the  ownership  and  control 
relationships  of  a  Federal  violation 
notice  is  not  initial  responsibility  as  the 
State's  responsibility  is  in  (b)(l)(iii). 
Instead,  OSM's  responsibility  is 
final.This  difference  recognizes  that 
State  regulatory  authorities  are  subject 
to  oversight  by  OSM.  OSM  is  not  subject 
to  similar  oversight  by  the  States. 

Under  the  allocation  principles  set 
forth  in  paragraphs  (b)(1)  and  (b)(2)  of 
final  §  773.25,  a  regulatory  authority 
deciding  whether  a  permit  application 
should  be  granted  or  whether  a  permit 
has  been  improvidently  issued 
determines  for  itself  the  ownership  or 
control  relationships  of  the  appUcation 
or  pennit,  but  it  defers  to  the  regulatory 
authority  that  issued  a  violation  notice 
for  a  determination  of  the  ownership  or 


control  relationships  of  the  violation. 
The  application  is  then  denied  or  the 
pennit  subject  to  treatment  under  the 
regulations  governing  improvident 
issuance  if  any  owner  or  controller  of 
the  applicant  or  permittee  is  also  an 
owner  or  controller  of  a  violator,  as 
determined  by  the  respective  regulatory 
authorities. 

Paragraph  (b)(3)(i)  of  final  §  773.25 
provides  diat  with  respect  to 
information  shown  on  AVS,  the 
responsibility  of  State  regulatory 
authorities  to  make  decisions 
concerning  ownership  or  control  links 
will  be  subject  to  the  plenary  authority 
of  OSM.  This  represents  a  change  ftom 
the  comparable  provision  of  the 
proposed  rule  which  provided  that  the 
authority  of  regulatory  authorities  to 
make  ownership  or  control  decisions 
with  respect  to  applicants,  permittees, 
and  persons  cfted  in  violation  notices 
and  decisions  with  respect  to  the  status 
of  violations  would  be  subject  to  OSM's 
review  as  an  element  of  State  program 
oversight  under  parts  733.  842.  and  843. 

The  rationale  tor  this  change  is  simply 
that  OSM  is  ultimately  responsible  for 
the  maintenance  and  content  of  the  AVS 
with  respect  to  ownership  or  control 
information.  OSM  believes  that  the 
quality  of  ownership  or  control 
information  is  the  core  of  AVS.  OSM 
must  closely  monitor  such  information 
to  maintain  the  accuracy  of  such 
information  and  the  integrity  of  AVS. 
The  need  to  protect  the  integrity  of  the 
AVS  dictates  that  OSM  have  the  ability 
to  review  the  underlying  basis 
supporting  any  ownership  or  control 
link  shown  on  the  system  and  to  change 
information  with  respect  to  any 
ownership  or  control  link  or  all  such 
links,  if  necessary.  Accordingly,  the 
final  rule  provides  that  OSM's  authority 
will  be  plenary  vdth  respect  to 
ownership  or  control  information 
shown  on  AVS. 

Thus,  once  ownership  or  control 
information  is  entered  into  AVS,  OSM 
will  assume  control  of  such  data.  If 
OSM  reviews  such  information  and 
concludes  that  it  is  incorrect,  OSM  will 
act  to  correct  such  ownership  or  control 
information  and  incorporate  such 
corrected  information  into  AVS.  OSM 
intends  to  coordinate  any  such  changes 
with  the  regulator)'  authority 
responsible  for  initial  entry  of  the  data 
in  question. 

Under  paragraph  (b)(3)(ii)  of  final 
§  773.25,  with  respect  to  information 
shown  on  AVS  relating  to  the  status  of 
a  violation  and  with  respect  tc* 
ownership  or  control  information  which 
has  not  been  entered  into  AVS  by  a 
State,  the  authority  of  a  State  regulatory 
authority  will  be  subject  to  OSM's 
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prograni  oversight  autfaority  undor  30 
CFR  parts  733, 842.  and  843.  GSM  relies 
pmnarily  upon  the  States  to  detennine 
whether  State  violations  have  been 
abated  or  not.  SMGIA  section  5 10(c) 
explicitly  states  that  an  applicant  must 
demonstrate  that  any  current  violation 
"has  been  corrected  or  is  in  the  process 
of  being  corrected  to  the  satisfaction  of 
the  regulatory  authority,  department,  or 
agency  which  has  jurisdiction  over  such 
violation*   •   *"  See  also  30  CFR 
773.15(b)(1). 

Further,  where  State  ownership  or 
control  information  has  not  yet  become 
part  of  AVS,  the  information  has  not  yet 
entered  the  Federal  information  stream 
and  has  not  yet  become  OSM's 
immediate  responsibility.  Such 
information  is,  in  effect,  still  the 
primary  responsibility  of  the  State 
regulatory  authority  and  potentially 
subject  to  correction  through  procedures 
of  the  State  regidatory  program.  If 
correct  information  fails  te  enter  the 
AVS,  that  may  represent  a  weakness  of 
the  regulatory  authority's 
decisionmaking  process.  Accordingly, 
that  process  may  require  review.  With 
respect  to  the  State's  decisionmaking 
process,  principles  of  primacy  require 
that  OSM  review  State  actions  in  these 
matters  in  accordance  with  OSM's 
program  oversight  under  parts  733,  842, 
and  843.  In  the  exercise  of  program 
oversight  however,  it  is  also  probable 
that  OSM  would  review  particular 
decisions  with  a  view  to  determining 
whether  the  State  regulatory  authority 
complied  with  the  provisions  of  its 
approved  program.  Accordingly,  in  the 
event  that  a  State  determines  not  to 
enter  an  ownersiiip  or  control  link  into 
AVS,  OSM  will  review  such  decision 
when  ft  has  reason  to  believe,  through 
information  provided  in  a  citizen's 
complaint  or  otlierwise,  that  the  State's 
ownership  or  control  decision  is 
arbitrary,  capricious,  or  an  abuse  of 
discretion  under  the  State  program. 

In  final  §  773.25.  OSM  has  delved 
language  contained  in  the  proposed  rule 
which  would  have  provided  that  when 
OSM  disagreed  with  the  decisions  of 
State  regulatory  authorities,  OSM  would 
take  action,  as  appropriate,  under 
§  843.24,  oversight  of  State  permitting 
decisions  with  respect  to  ownership  or 
control  or  the  status  of  violations.  This 
language  has  been  deleted  for  two 
reasons.  First,  the  proposed  language 
was  redundant.  Paragraph  (b)(3)(ii)  of 
final  §  773.25  aheady  provides  that 
State  regulatory  authorities'  decisions 
are  subject  to  OSM's  oversight  under 
parts  733, 842,  and  843  of  30  CFR.  As 
a  section  of  part  843,  the  provisions  of 
final  §  843.24  would  thus  be  applicable 
under  appropriate  circumstances. 


'luther,  tiw  agency  vrm  concerned  that 
idditional  language  specifically 
squiring  OSM  to  take  action  under  final 
^  843.24  could  somehow  be  construed 

^s  a  limiting  factor  on  OSM's  authority 
to  take  action  under  parts  733  or  842  or 
under  other  sections  of  part  843  as 
)rovided  by  previous  paragraph 
b)(3)(ii)  or  773.25. 

Paragraph  (c)  of  final  §  773.25 
I  istablishes  evidentiary  standards 
i  ipplicable  to  the  formal  and  informal 
;  eview  of  ownership  or  control  links 
{ ind  the  status  of  violations.  Hie 
(revisions  of  the  final  section  are 
substantively  similar  to  the  provisions 
( »f  the  comparable  provisions  of  the 
troposed  rule.  Certain  minor  changes 
escribed  below  have  been  made  to  the 
roposaL 

Paragraph  (c)(1)  of  final  §  773.25 
trovides  that  in  any  formal  or  informal 
eview  of  an  ownership  or  control  link 
( ir  of  the  status  of  a  violation  covered  by 
)  violation  notice,  the  agency 
I  esponsible  for  making  a  decision  is 
i  squired  to  first  make  a  prima  facie 
I  etermination  or  showing  that  the  link 
(  xists,  existed  during  the  relevant 
eriod,  and/or  that  the  violation 
Ismaihs  outstanding.  The  language 
'fexisted  during  the  relevant  period"  has 
been  added  to  the  final  rule  to  clarify 
Ipat.  even  when  a  person  is  not  a 
(jurrent  owner  or  controller  of  a  surface 
<|oal  mining  operation,  a  previous 
()wTiership  or  control  link  to  that 
'peraUon  may  be  the  basis  for  permit 
lenial  where  the  surface  coal  mining 
iperation  has  an  outstanding  violation 
nd  that  violation  had  its  inception 
luring  the  previous  period  of  ownership 
r  control.  The  requirement  of  a  prima 
icie  determination  or  prima  facie 
lowing  is  satisfied  by  evidence 
I  resented  establishing  a  presumption  of 

<  wnership  or  control.  A  prima  fade 

<  etermination  is  made  when  the  agency 
i  5  reviewing  the  evidence  itself,  in  an 

i  iformal  process;  a  prima  facie  showing 

i  J  made  when  the  agency's 

(  etermination  is  the  subject  of  a  formal 

« dministrative  or  judicial  review 

[  rocess.  When  the  agency  makes  such  a 

<  etermination  or  showing,  the  person 
s  seking  to  challenge  the  link  or  the 

s  latus  of  the  violation  than  has  the 
I  urdcn  of  proving  the  necessary 
« leraents  of  his  or  her  challenge  to  the 
1  nk  or  to  the  status  of  the  vioUtion  by 
i  preponderance  of  the  evidence. 

Also,  in  the  comparable  provision  of 
t  le  proposed  rule,  the  rule  language 
I  sferred  to  the  evidentiary  standards 
i  pplicable  to  the  review  of  ownership  or 
c  ontrol  links  "to  a  person  cited  in  a 
1  iolatioo  notice."  The  final  rule  has 
I  een  changed  to  reflect  that  these 
!  tandards  will  be  appUcable  to  the 


review  of  an  ownerdiip  or  control  link, 
without  regard  to  whedier  such 
relationship  involves  a  link  to  an 
outstanding  violation.  T^e  rationale  for 
such  a  change  has  been  explained 
previously  in  this  preamble  in  the 
discussion  of  a  similar  change  made  in 
paragraph  (a)(1)  of  this  final  rule 
section.  As  in  the  proposed  rule,  where 
there  is  a  link  to  a  violation,  the^e 
evidentiary  standards  will  apply  to  the 
review  of  the  status  of  a  violation. 

Paragraph  (c)(1)  of  final  §  773.25, 
requires  a  challenger  of  an  ownership  or 
control  link  to  prove  at  least  one  of  three 
proposed  conclusions  by  a 
preponderance  of  the  evidence  to  . 
succeed  in  his  or  her  challenge. 

Under  paragraph  (c)(l)(i)  of  final 
§  773.25,  a  challenger  can  demonstrate 
that  the  facts  relied  upon  by  the 
responsible  agency  to  prove  ownership 
or  control  under  the  definitions  of 
"owned  or  controlled"  or  "owns  or 
controls  "  contained  in  30  CFR  773.5  do 
not  or  did  not  exist.  The  final  regulation 
differs  from  the  comparable  provision  of 
the  proposed  regulation  in  that  while 
the  final  regulation  refers  to  30  CFR 
773.5,  it  does  not  specifically  cite 
particular  paragraphs  of  30  CFR  773.5 
defining  presumed  and  deemed 
relationships  of  ownership  or  control. 
On  June  28, 1993,  OSM  proposed  rules 
which,  if  adopted,  would  modify  the 
organization  of  regulatory  language  in 
30  CFR  773.5.  See  Proposed  Rule.  58 
Fed.  Reg.  34652  (June  28, 1993).  By 
changing  the  language  in  paragraph 
(c)(l)(i)  of  final  §  773.25  to  delete 
references  to  the  current  paragraph 
organization  of  30  CFR  773.5,  OSM 
retains  the  flexibility  to  adopt  or  reject 
its  rule  proposal  of  )ime  28, 1993, 
without  having  to  further  modify  final 
§773.25. 

Paragraph  (c)(l)(ii)  of  final  §  773.25 
provides  that  a  person  challenging  a 
presumption  of  ownership  or  control 
can  prove  that  the  person  subject  to  the 
presumption  does  not  and  did  not  have 
authority  directly  or  indirectly  to 
determine  the  manner  in  which  surface 
coal  mining  operations  were  conducted. 
The  final  rule  deletes  a  reference 
contained  in  the  proposed  rule  to  the 
paragraph  (d)  of  the  proposed  rule 
which  provided  the  required  proof  for 
the  rebuttal  of  ownership  or  control 
presumptions.  As  indicated  above,  that 
portion  of  the  proposed  rule  has  been 
withdrawn. 

Paragraph  (c)(l)(iii)  of  final  §  773.25 
provides  that  a  challenger  can  prove 
that  the  violation  covered  by  a  violation 
notice  did  not  exist,  has  been  corrected, 
is  in  the  process  of  being  corrected,  or 
is  the  subject  of  a  good  faith  appeal 
within  the  meaning  of  30  CFR 


773.15(bMl).  The  final  rule  provides  that 
a  person  challenging  the  status  of  a 
violation  under  §  773.24  will  not  be  able 
to  challenge  the  existence  of  the 
violation  at  the  time  it  was  died  unless 
such  challenge  is  made  by  a  permittee 
within  the  context  of  §§  773.20-773.21 
of  this  part  As  indicated  previousfy,  the 
proposed  rule  did  not  expUdtly  allow 
challenge  of  the  existence  of  the 
violation  by  a  permittee  within  the 
context  of  improvidmt  permit  issuance. 
The  proposed  rule  also  did  ncrt  include 
the  words  "at  the  time  it  was  dted" 
with  respect  to  the  concept  "existence 
of  the  violation."  The  final  rule  has 
provided  such  clarification.  Also, 
references  to  proposed  8  773.25, 
procedures  for  challenging  ownership  or 
control  links  prior  to  entry  in  AVS.  have 
bewi  deleted.  In  additicm.  while  no 
further  substantive  change  has  been 
made  to  the  text  of  paragraph  (c)(l)nii) 
of  final  §  773.25.  scnne  editing  has  been 
done  to  clarify  the  parallel  construction 
of  the  regulatory  text. 

Under  the  provisions  of  final  §  773.25.. 
the  existence  of  the  violation  at  the  time 
it  was  dted  could  also  be  challenged  in 
a  proceeding  under  30  CFR  part  775 
(involving  administrative  or  judidal 
appeals  of  permitting  dedsions).  unless 
the  challenger  has  failed  to  take  timefy 
advantage  of  a  prior  opportimity  to 
litigate  the  violation  or  is  bound  by  a 
previous  administrative  or  judidal 
determination  concerning  the  existence 
of  the  violation. 

In  addition,  certain  minimal  changes 
have  been  made  to  the  proposed  rule 
with  respect  to  the  submission  of 
documents  in  the  proof  of  challenges. 
Paragraphs  (c)(2)(i)(B)  and  (c)(2}(i)(C)  of 
proposed  §  773.26  provided  that 
certified  copies  of  corporate  documents 
and  certified  copies  of  dociunents  filed 
with  or  issued  by  State,  Munidpal,  or 
Federal  government  agencies  could  be 
siibmitted.  Paragraphs  (c)(2)(i)(B)  and 
(c){2)(i)(C)  of  final  §  773.25  clarify  that 
copies  of  such  documents  can  be 
submitted  only  "if  certified." 

Paragraph  (cK2XiMD)  of  final  §  773.25 
provides  for  a  challenger's  submission 
of  an  opinion  of  counsel  in  support  of 
his  or  her  position.  Such  opinion  would 
be  appropriate  for  submission  wh«i  it  is 
supported  by  evidentiary  materials: 
when  it  is  rendered  by  on  attorney  who 
certifies  that  he  or  she  is  quahfied  to 
render  an  opinion  of  law;  and  when 
counsel  states  that  he  or  she  has 
personally  and  diUgently  investigated 
the  facts  of  the  matter  or  where  counsel 
states  thai  such  opinion  is  baaed  upon 
informadon  wliidi  has  been  supplied  to 
counsel  and  wludi  is  assamed  tobe 
tnie. 


In  accordance  with  the  discussion 
above,  the  proposed  rule  has  been 
renumbered  as  final  rule  §  773.25  and 
adopted  as  modified. 

Deferral  (faction  on  pmposed 
§  773.27— Periodic  Check  ofOv^-nership 
or  Control  Information.  In  the 
September.  1991  proposed  rule  package. 
OSM  proposed  this  section  which 
would  have  required  that  the  regulatory 
authcBity  engage  in  periodic  review  of  a 
permitted  site  to  assure  that  basic 
ownersiiip  and  control  information 
contained  in  the  oment  offidal  record 
of  the  permit  was  and  remains  ccHnpiete 
and  accurate.  Subsequent  to  the 
publication  of  that  proposal,  aSM 
published  a  modified  version  of  such 
proposal  as  part  of  a  comprehensive  rule 
proposal  designed  to  address  permit 
information  requirements:  ownership  or 
control;  and  the  transfer,  assignment 
and  sale  of  permit  rights.  See  58  FR 
34652.  34666  (June  28, 1993).  OSM 
intends  to  address  the  proponsed  rule 
within  the  context  of  the  subsequent 
rulemaking.  Accordingly,  OSM  defers 
any  decision  with  resptxt  to  this 
proposed  rule. 

3.  Part  778 — Permit  Apphcations — 
Minimum  Requirements  for  Legal, 
Finandal,  Compliance,  and  Related 
Information 

Deferral  of  action  on  proposed 
§  778.13— Identification  of  Interests.  In 
the  September.  1991  proposal.  OSM 
proposed  to  revise  the  provisions  of 
paragraphs  (c)  and  (d)  of  then  current  30 
CFR  778.13  to  clarify  that  permit 
appUcants  would  be  required  to  disclose 
relev^t  information  with  resped  to 
both  "deemed"  and  "presumed"  owners 
or  controllers  within  the  meaning  of  the 
definitions  of  "owned  or  controlled" 
and  "owns  or  controls'*  under  30  CFR 
773.5  (a)  and  (b),  respectively. 

Subsequent  to  the  publication  of  that 
proposal,  OSM  published  a  new 
proposed  ameodmeat  to  30  CFR  778.13 
as  part  of  the  comprehensive  rule 
proposal  cited  above  which  was 
designed  to  address  permit  information 
requirements;  ownership  or  cmtrol;  and 
the  transfer,  assignment  and  sale  of 
permit  rights.  See  58  FR  34652,  34668 
(June  28. 1993).  Accordingly,  OSM 
hereby  defers  any  decLsion  with  respect 
to  the  amendments  proposed  to  30  CFR 
778.13  in  today's  rulemaking.  Instead, 
OSM  will  address  proposed 
amendments  to  30  CFR  778.13  within 
the  context  of  that  subsequent  proposal. 

Section  778.14— Violation 
information.  The  proposed  amendment 
would  have  provided  that  the 
introductory  language  in  paragraph  (c) 
of  30  CFK  778.14  be  amended  to  requim 
a  permit  applicant  to  rfhirlosf  all 


violation  notices  received  by  the 
applicant  within  the  preceding  three 
years.  Di  addition,  such  introductory 
language  would  have  been  amended  to 
require  the  disclosure  of  all  outstanding 
violation  notices  for  any  surface  coal 
mining  operation  that  is  deemed  or 
presumed  to  be  owned  or  controlled  by 
either  the  applicant  or  by  any  p^son 
who  is  deemed  or  presumed  to  own  m 
control  the  applicant  under  definiHons 
of  "owned  or  controlled"  or  "owns  or 
controls"  under  30  CFR  773.5. 

The  regulation  to  be  amended 
required  the  applicant  to  disclose 
violations  of  various  laws  listed  in  30 
CFR  778.14(c).  Use  of  the  proposed 
amended  definition  of  "violation 
notice"  from  30  CFR  773.5  would  have 
obviated  the  need  for  such  a  list. 

The  regulation  to  be  amended  further 
required  that  the  appbcant  provide  only 
a  list  of  unabated  cessatitm  orders  and 
unabated  air  and  water  quality  x-iolation 
notices  received  priw  to  the  date  of  the 
application  by  any  surface  coal  mining 
and  reclamation  operation  owned  or 
contixjlled  by  either  the  applicant  or  by 
any  penon  who  owns  or  controls  the 
applicant.  Witii  resped  to  tiiis  second 
Ust,  that  regulation  did  not  require  that 
an  applicant  list  notices  of  violation 
received  or  unpaid  penalties  of  fees 
incurred  by  any  surface  coal  mining 
operation  owned  or  controlled  by  the 
applicant  or  by  any  person  who  owns  or 
controls  the  applicant. 

Moreover,  in  htigation  relating  to 
§§  778.14,  773.15(b)(1),  and  related 
matters  before  the  U.S.  Distiict  Coun  of 
Uie  District  of  Columbia,  the  Secretary 
advised  the  court  that  he  had  decided  to 
reconsider  §  778.14(c).  The  Secretary 
stated  that  he  fntended  to  propose  a 
regulation  "which  considws  the  extent 
to  which  violation  information  should 
be  reported  concerning  owners  and 
controllers  of  applicants  as  well  as 
entities  owned  or  controlled  by  the 
applicant."  See  National  Wildlife  Fed'n 
V.  Lujan,  No.  88-3117-AER{D.D.C.). 
Memorandum  of  Points  and  Authorities 
in  Support  of  the  Federal  Defendants' 
Cross  Motion  for  Summary  Judgment 
and  in  Opposition  to  Plaintiflis'  Motions 
for  Summary  Judgment,  footnote  33.  at 
page  90. 

Consistent  with  the  representation 
made  to  the  court,  the  proposed 
amendment  to  paragraph  (c)  of  §  778.14 
would  have  required  an  applicant  to 
disclose  all  outstanding  violation 
notices  received  by  any  stuface  coei 
mining  operation  that  was  deemed  or 
presumed  to  be  owned  or  controlled  by 
either  the  applicant  or  any  person  who 
was  deemed  or  iwesumed  to  own  or 
control  the  applicant. 


54348       Federal  Register  /  Vol. 


59,  N^.  208  /  Friday,  October  28,  1994  /  Rules  and  Regulations 


Commenters  representing  members  of 
the  coal  industry  expressed  concern 
over  die  proposed  amendment  to  30 
CFR  778.14(c)  for  essentially  three 
reasons.  They  asserted  that  the  proposed 
amendment  impermissibly  expanded 
the  types  of  violations  which  must  be 
reported  by  an  applicant  by 
incorporating  the  newly  amended 
deGnition  of  "violation  notice"  as  the 
basis  for  reporting;  that  the  proposal 
inappropriately  expanded  the  definition 
of  "owners  or  controllers"  which  must 
be  reported:  and  that  the  proposal 
inappropriately  expanded  the  type  of 
information  required  for  operations 
linked  through  ownership  or  control. 

OSM  disagrees  with  the  commenters' 
assertions.  First,  the  proposed 
regulation  does  incorporate  the  new 
definition  of  the  term  "violation  notice" 
which  bad  been  proposed,  and  has  now 
been  adopted,  in  §  773.5.  The  new 
definition  of  violation  notice,  however, 
is  not  overly  broad.  In  this  preamble, 
OSM  has  already  responded  to  similar 
comments  made  with  respect  to  this 
definition  in  the  section  of  this 
preamble  captioned  "Section  773.5 — 
Definitions." 

By  incorporating  the  amended 
definition  of  "violation  notice."  the 
proposed  amendment  to  paragraph  (c)  of 
§  778.14  would  have  incorporated  the 
list  and  types  of  violations  which  are 
relevant  to  a  regulatory  authority's 
decision  whether  to  issue  a  permit 
under  section  510(c)  of  the  Act  and 
under  the  provisions  of  30  CFR 
773.15(b)(1).  hi  contrast  to  this,  the 
unamended  version  of  the  regulation 
did  not  require  that  an  applicant  list 
unpaid  penalties  or  fees  incurred  by  any 
surface  coal  mining  operation  owned  or 
controlled  by  the  appUcant  or  by  any 
person  who  owns  or  controls  the 
applicant.  Accordingly,  the  proposed 
amendment  would  expand  what  has  to 
be  reported  to  enable  the  regulatory 
authority  to  have  necessary  information 
to  make  its  decision.  It  is  entirely 
appropriate  to  require  that  a  permit 
applicant  report  such  information  to  the 
regulatory  authority  so  that  the 
regulatory  authority  can  make  an 
informed  decision. 

As  indicated  above,  commenters 
further  asserted  that  the  proposal 
inappropriately  expanded  the  definition 
of  "owners  or  controllers"  by  requiring 
the.  reporting  of  all  outstanding 
violations  received  prior  to  the  date  of 
permit  applications  by  surface  coal 
mining  operations  deemed  or  presumed 
to  be  owned  or  controlled  by  the 
applicant  or  by  any  person  who  owns  or 
controls  the  appUcant.  The  commenters 
asserted  that  this  placed  the  applicant  in 


an  untenable  position.  OSM  disagrees 
wit^  this  assertion. 

Even  if  30  CFR  778.14(c)  would  not  be 
amended  by  the  proposal,  tbe  regulation 
already  required  the  reporting  of 
violations  of  svirface  coal  mining 
operations  which  the  applicant  is 
deeined  or  presumed  to  own  or  control 
uncjer  the  provisions  of  30  CFR  773.5. 
Such  reporting  is  required  even  if  the 
app  icant  believes  that  he  or  she  can 
rebi  t  the  presumption  of  ownership  ttr 
control.  The  permit  application  is  not 
forded  to  admit  ownership  or  control. 
On  he  contrary,  such  reporting  can  be 
don  e  by  an  applicant  who.  at  the  same 
timi !,  reserves  his  or  her  rights  to  deny 
owi  ership  or  control.  Even  under 
cur  ent  law,  the  applicant  must  disclose 
vio  ations  incident  to  the  presumed 
ow]  lership  or  control  relationship  so 
thai  the  regulatory  authority  can 
evaluate  this  information.  "Thus,  the 
am<  ndment  would  just  clarify  what  the 
regi  ilation  already  does.  Therefore,  the 
ami  ndment  has  not  inappropriately 
expended  the  definition  of  what 
constitutes  surface  coal  mining 
operations  owned  or  controlled  by  the 
apmicant. 

Cpmmenters  further  asserted  that  the 
proposal  inappropriately  expanded  the 
typ*  of  information  required  for 
ope^tions  linked  through  ownership  or 
ol.  In  substance,  the  commenters 
ed  that  the  proposed  regulation  is 
broad  and  vague  in  requiring  the 
rting  of  "all  outstanding  violation 
ices"  received  prior  to  the  date  of 
ication  which  are  linked,  through 
ership  or  control,  to  the  applicant. 
in.  OSM  disagrees  with  the 
conlmenters. 

A  s  discussed  previously  in  this 
pre  imble  with  respect  to  §  773.25  of  the 
fim  1  rule,  an  "outstanding  violation"  is 
on«  which  is  currently  in  violation  of 
the  Act  or  of  other  laws  specified  in 
§  5:  0(c)  of  the  Act.  Under  the  proposed 
ami  (ndment  to  30  CFR  778.14(d).  an 
"ou  tstanding  violation  notice"  is  a 
wraten  notification  from  a 
goviermnental  entity  advising  of  a 
violation  which  remains  uncorrected. 
Sush  violations  are  the  basis  for  permit 
deijial  unless  an  applicant  can 
demonstrate  that  the  violation  is  in  the 
process  of  being  corrected  or  is  the 
suli  ject  of  a  good  faith  appeal,  within 
the  meaning  of  30  CFR  773.15(b)(1).  It 
is  I  sasonable  to  require,  prior  to  the  date 
of  Application,  that  a  permit  applicant 
disclose  such  violations  to  the 
regulatory  authority-with  respect  to 
surface  coal  mining  operations  to  which 
it  if  linked  through  ownership  or 
coi  trol. 

( ine  commenter  suggested  that  the 
pre  posed  amendment  should  be 


modified  to  require  only  the  reporting  of 
violations  which  would  subject  an 
applicant  to  pennit  block.  OSM 
considers  this  proposal  to  be  too 
restrictive.  For  instance,  under 
commenter's  proposal,  an  applicant 
correcting  a  violation  to  the  satisfaction 
of  the  agency  which  has  jurisdiction 
over  such  violation  would  not  report 
such  violation  at  the  time  of  application. 
Nevertheless,  any  permit  to  be  issued 
should  be  conditioned  upon  the 
performance  of  the  corrective  work 
being  accomplished.  Absent  the 
reporting  of  such  violation  by  the 
applicant,  a  regulatory  authority  might 
overlook  the  violation  and  issue  the 
pennit  unconditioned  upon  such 
performance.  The  same  rationale  would 
apply  with  respect  to  the  reporting  of 
violations  which  are  the  subject  of  good 
faith  appeal,  within  the  meaning  of  30 
CFR  773.15(b)(1).  Accordingly,  OSM 
must  reject  the  proposed  change. 

In  addition,  commenters  asserted  that 
requiring  such  disclosure  by  large 
companies  with  multiple  affiliates  and 
multiple  surface  coal  mining  operations 
is  overly  burdensome.  OSM  believes 
that  companies  which  own  or  control 
surface  coal  mining  operations  shoiUd 
be  aware  of  the  compliance  status  of 
such  operations.  If  companies  choose  to 
engage  in  surface  coal  mining 
operations,  they  should  also  have  the 
capability  of  monitoring  such 
operations.  It  is  reasonable  to  require 
the  disclosure  of  outstanding  violations. 
Thus,  OSM  disagrees  with  the 
commenters'  assertion. 

Nevertheless,  OSM  intends  to  further 
address  the  issues  of  compliance  under 
30  CFR  778.13  and  778.14.  hi  a  recently 
proposed  rule  package  of  June  28, 1993, 
OSM  proposed  the  streamlining  of 
companies'  reporting  under  30  CFR 
778.13  and  778.14  through  the  use  of 
information  already  incorporated  into 
AVS.  See  58  FR  34652  et  seq.  (Jime  28, 
1993).  Further,  OSM's  AVS  Office 
stands  ready  to  work  with  companies  in 
the  development  of  methods  to  report 
such  companies'  ownership  or  control 
relationships  and  to  track  the 
compliance  of  surface  coal  mining 
operations. 

As  indicated  previously  in  the 
preamble  discussion  of  final  section 
773.15,  OSM  has  decided  to  retain  a 
limited  presumption  that  notices  of 
violation  are  in  the  process  of  being 
abated  for  purposes  of  a  regulatory 
authority's  review  of  a  permit 
application.  OSM  made  this  decision  as 
result  of  comments  received  in  response 
to  its  proposed  rules.  Accordingly,  OSM 
has  amended  paragraph  (b)(1)  of  final 
§  773.15  to  provide  that  a  regulatory    ' 
authority  may  presume,  in  the  absence 
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of  a  cessation  order,  that  a  notice  of 
violation  is  in  the  process  of  abatement 
if  certain  conditions  are  present.  These 
conditions  include  that  the  abatement 
pwiod  for  the  notice  of  violation  has  not 
yet  expired  and  that  the  applicant' has 
provided  certification  that  such 
violation  is  in  the  process  of  being 
corrected  to  the  agency  with  jurisdiction 
oyer  the  violation  as  part  of  the 
violation  information  provided  pursuant 
to  §  778.14.  In  accordance  with  that 
change  made  to  final  §  773.15,  OSM  has 
added  language  to  paragraph  (c)  of  final 
§  778.14  requiring  that  an  applicant 
provide  such  certification  along  with  his 
or  her  disclosure  of  violations. 
In  accordance  with  the  above 
discussion,  OSM  has  determined  to 
adopt,  witli  the  modification  noted,  the 
proposed  amendment  to  30  CFR 
778.14fc)asafin8lrule. 

4.  Part  a40— State  Regulatory  Authoritj-: 
Inspection  and  Enforcement 

Section  840.13— -Enforcement 
Authority.  Tlie  proposed  rule  provided 
that  paragraph  (b)  of  30  CFR  840.13  be 
amended  to  include  a  reference  to 
proposed  §843.23  as  an  enforcement 
provision  whose  stringency  must  be 
matched  by  State  programs.  As  has  been 
stated  previously  in  this  preamble.  OSM 
has  deferred  action  on  the  adoption  of 
proposed  §  843.23  for  a  later 
rulemaking.  See  Proposed  Rule.  58  FR 
34652  et  seq.  (June  28, 1993).  While 
OSM  has  adopted  the  reference  to 
843.23  for  inclusion  in  paragraph  (b)  of 
30  CFR  840.13,  the  adoption  of  such 
reference  does  not  prejudge  whether 
OSM  will  ultimately  adopt  proposed 
§843.23  as  a  final  rule. 

5.  Part  843— Federal  Enfort:ement 

Port  843— Table  of  Contents,  In  the 
September,  1991.  proposal.  OSM 
proposed  to  amend  the  Table  of 
Contents  of  30  CFR  part  843  to  add,  in 
numerical  order,  the  proposed 
regulations  for  the  Federal  enforcement 
of  the  proposed  AVS-related 
regulations.  TTie  proposed  additions 
would  have  included  §843.23, 
sanctions  for  knowing  omissions  or 
inaccuracies  in  ownership  or  control 
and  violation  information,  and  §843.24> 
oversight  of  State  permitting  decisions 
with  respect  to  o^^-nership  or  control  of 
the  status  of  violations. 

Subsequent  to  the  publication  of  the 
proposed  additions  to  the  Table  of 
Contents,  OSM  proposed  a  modified 
version  of  843.23  as  part  of  a  separate 
rulemaking.  See  Proposed  4lule.  58  FR 
34652  et  seq.  (June  28, 1993).  OSM  has 
deferred  action  on  the  adoption  of 
proposed  §843.23  for  that  later 
nilemaldng.  Since  action  on  proposed 


§  843.23  has  been  deferred.  OSM  nill 
not  adopt  a  refnence  to  §  843.23  for 
inclusion  in  the  Table  of  Contents  at 
this  tinle.  If  a  final  version  of  843.23  is 
adopted,  a  reference  to  the  section  will 
be  added  to  the  Table  of  Contents. 
OSM  has  adopted  the  proposed 
reference  to  843.24,  oversight  of  State 
permitting  decisions  with  respect  to 
ownership  or  control  or  the  status  of 
violations,  for  inclusion  in  the  Table  of 
Contents. 

Section  843.10— Information 
collection.  The  September,  1991, 
proposal  would  have  removed  existing 
section  843.10  since  part  843  did  not 
contain  any  information  collection 
requirements  which  required  the 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507.  The 
references  to  §  843.14(c)  and  843.16  in 
existing  843.10  did  not  represent 
information  collection  requirements. 
The  requirements  in  §843. 14(c)  for 
OSM  to  furnish  copies  of  notices  and 
orders  to  the  State  regulatory  authority 
and  to  any  person  ha\-ing  an  interest  did 
not  require  OMB  approval  because  the 
obhgation  to  provide  the  information 
was  imposed  upon  OSM  and  not  upon 
the  State  or  upon  a  member  of  the 
public.  Section  843.16  merely  informed 
the  public  of  the  right  to  file  an 
application  for  review  and  request  a 
hearing  under  43  CFR  part  4. 

In  accordance  with  tne  proposal,  OSM 
has  deleted  section  843.10. 

Deferral  of  decision  with  respect  to 
proposed  §  843.23— Sanctions  for 
knowing  omissions  or  inaccuracies  in 
ownership  or  control  and  violation 
information.  Proposed  §843.23  was 
designed  to  respond  to  those 
circumstances  in  which  there  had  been 
a  knowing  failure  to  provide  the 
regulatory  authority  with  complete  and 
accurate  ownership  and  control  or 
violation  information  in  an  application 
or  other  document  submitted  pursuant 
to  parts  773  and  778  of  Title  30. 

Proposed  §  843.23  was  designed  "to 
carry  out  the  purposes"  of  sections 
507(b)(4),  510(b),  510(c).  and  518(g)  of 
SMCRA.  The  proposed  section  was 
designed  to  deter  and  punish  the 
intentional  failure  to  pronde  the 
complete  and  accurate  ovmership  and 
control  information  required  by  sections 
507(b)(4)  and  510  (b)-{c)  of  the  Act.  It 
would  ha\'e  further  implemented  the 
criminal  provisions  of  section  518(g) 
where  appropriate. 

Subsequently,  OSM  again  proposed 
th-i.<;  rule  with  certain  modifications.  See 
58  FR  34652  et  seq.  (June  28.  199.?). 

At  this  time,  OSM  has  determined  to 
defer  further  action  on  the  proposed 
rule.  OSM  will  address  the  proposed 
rule  within  the  context  of  the 


subsequent  rulemaking  initiated  on  luue 
28,  1993. 

As  has  been  discussed  previously  in 
this  preamble.  OSM  has  allowed 
references  to  §  843.23  to  remain  in 
various  sections  of  some  of  the  other 
final  rules  adopted  today  in  the  event 
that  a  final  §843.23  is^adopted.  Thai 
such  references  have  been  allowed  to 
remain,  however,  does  not  constitute  a 
prejudgment  by  OSM  to  ultimately 
adopt  proposed  §  843.23  or  some 
version  of  that  rule.  Any  decision  of  this 
type  will  be  made  within  the  context  of 
the  subsequent  rulemaking. 

Section  843.24— Oversigfit  of  State 
permitting  decisions  with  respect  to 
ov^vership  or  control  or  the  status  of 
violations.  Proposed  §  843.24  would 
have  provided  standards  for  OSM's 
oversight  of  Slate  permitting  decisions 
with  respect  to  ownership  or  control  or 
the  status  of  violations. 

Paragraph  (a)  of  proposed  §843.24 
would  have  established  the  bases  which 
would  have  required  OSM  to  have  taken 
action  under  the  provisions  of 
paragraphs  (b)  and  (c)  of  proposed 
§843.24. 

Paragraph  (aKl)  of  proposed  §843.24 
would  have  provided  that  OSM  would 
have  been  required  to  take  action 
whenever  it  determined,  through  its 
oversight  of  the  implementation  of  Stale 
programs,  that  a  State  had  issued  a 
permit  without  complying  with  the 
State  program  equivalents  of  proposed 
§§  773.22  (verification  of  owner^ip  or 
control  appUcation  information),  773.23 
(review  of  owTiership  or  control  and 
violation  information),  773.24 
(procedures  for  challenging  ow7»er«!hip 
or  control  links  in  AVS),  773.26 
(standards  for  challenging  ownership  or 
control  links  and  the  status  of 
violations),  and  843.23  (sanctions  for 
knowing  mnissions  or  inaccuracies  in 
ownership  or  control  and  x-iolation 
information). 

Paragraph  (a)(2)  of  proposed  §843.24 
would  have  provided  that  OSM  would 
have  been  required  to  take  action 
whenever  it  had  determined,  through  its 
oversight  of  the  implementation  of  State 
programs,  that  a  State  had  failed  in  a 
systemic  mamier  to  comply  with  the 
State  program  equivalent  of  proposed 
§  773  27  (periodic  check  of  ownership 
or  control  information). 

Paragraph  (a)(2)  of  proposed  §  843.24 
would  have  defined  "failure  to  comply 
in  a  systemic  manner"  to  include  a 
continuing  pattern  of  ronromplianrc  by 
a  State,  or  one  of  more  instances  of 
noncompliance  that  result  from  or 
evidence  o  legal  or  polity  decision 
which  the  State  intended  to  apply  to 
similar  leases. 
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Under  paragraph  (a)  of  proposed 
§  843.24,  a  State's  isolated  failure  to 
comply  with  proposed  §  773.27 
(periodic  check  of  ownership  and 
control  information)  would  have  been 
treated  diflierently  from  isolated  failures 
to  comply  with  the  proposed  regulations 
listed  in  paragraph  {aj(l)  of  proposed 
§843.24. 

Paragraph  (b)  of  proposed  §  843.24 
would  have  required  OSM  to  initiate 
action  imder  30  CFR  843.21  if,  as  a 
result  of  the  determination  made  under 
paragraph  (a)  of  the  proposed  section, 
OSM  had  reason  to  believe  that  the  State 
had  issued  a  permit  improvidently 
within  the  meaning  of  30  CFR  773.20. 

Paragraph  (c)  of  proposed  §843.24 
would  have  provided  for  remedial 
actions  by  OSM  against  a  State  which 
did  not  comply  with  the  proposed 
regulations  relating  to  ov^nership  or 
control  and  violation  information  ' 
during  the  permit  application  process. 
Such  actions  would  have  been  applied 
where  the  State  had  knowingly  failed  to 
comply  with  the  State  program 
equivalents  of  sections  773.22 
(verification  of  ownership  or  control 
application  information),  773.23  (review 
of  ownership  or  control  and  violation 
information),  773.24  (procedmes  for 
challenging  ownership  or  control  links 
in  AVS),  773.26  (standards  for 
challenging  ownership  or  control  links 
and  the  status  of  violations),  or  843.23 
(sanctions  for  knowing  omissions  or 
inaccuracies  in  ownership  or  control 
and  violation  information),  or  where  the 
State  had  failed  in  a  systemic  manner  tcf 
comply  with  §  773.27  (periodic  check  of 
ownership  and  control  information). 

Under  the  proposed  regulation,  the 
remedial  actions  against  a  non- 
complying  State  could  have  included 
grant  reduction  or  termination  under  30 
CFR  735.21  or  30  CFR  886.18  and  the 
substitution  of  Federal  enforcement  or 
other  action  pursuant  to  30  CFR 
733.12(b).  Such  remedial  actions  would 
not  have  been  used  where  the  State's 
actions  were  mandated  by  court  order  or 
where  the  State  had  not  knowingly 
,  failed  to  comply. 

A  commenter  representing 
environmental  advocacy  groups 
expressed  concern  that  proposed 
§843.24  did  not  expressly  provide  that 
citizens  could  petition  OSM  to  take 
enforcement  action  where  they  had 
reason  to  believe  that  violations  of  the 
sections  subject  to  §  843.24  exist.  OSM 
recognizes  commenter 's  concern  about 
citizen  participation  and  has  addressed 
that  issue  in  some  detail  above  in  this 
preamble  in  the  section  captioned 
"Citizen  Participation."  The  analysis  in 
that  section  of  the  preamble  is  generally 
apphcable  to  proposed  §  843.24.  For 


reasons  similar  to  those  expressed  in 
th^  section  of  the  preamble,  OSM  must 
reject  commenter's  proposal  to 
esnlicitly  modify  the  proposed  rule  at 
thi  >  time. 

I  fntil  these  matters  are  addressed 
dir  jctly  by  further  proposal  of  the 
ag(  ncy,  citizens  could,  however,  assert 
the  ir  rights  in  a  nimiber  of  ways  in 
ac(  ordance  with  the  provisions  of 
pn  posed  §  843.24.  With  respect  to 
specific  permits  under  paragraph  (b)  of 
proposed  §  843.24,  concerned  citizens 
coi  ild  assert  their  complaints  within  the 
CO]  itext  of  30  CFR  842.11,  842.12. 
84;  .15.  and  843.21.  With  respect  to 
mc  re  global  remedies  such  as  the 
ret  uction  of  State  grants  or  the 
ter  nination  or  the  substitution  of 
Federal  enforcement  provided  by 
paiagraph  (c)  of  proposed  §  843.24, 
OSm  could  accept  and  review 
in!  jrmation  submitted  by  citizens  with 
a  V  iew  to  determining  whether  such 
rei  ledies  were  appropriate  under  the 
cir  :umstances. 

"the  commenter  also  took  issue  with 
the  provision  of  paragraph  (b)  of 
pn  iposed  §  843.24  in^that  such 
pr  ivision  would  have  provided  that 
05  M  take  action  imder  the  provisions  of 
30ICFR  843.21  if  OSM  had  reason  to 
believe  that  a  State  had  issued  a  permit 

srovidently  writhin  the  meaning  of  30 
.773.20.  'The  commenter  questioned 

legality  of  30  CFR  773.20  and  843,21 
asserted  that  these  improvidently 
isaied  permit  rules  violated  SMCRA. 
Oi  M  disagrees  with  commenter's 
crj  ticisms.  OSM  considers  these  rules  to 
be  legal.  OSM  incorporates  by  reference 
th<  I  arguments  that  the  Department  has 
mj  de  defending ^uch  rules  in  briefs 
fill  d  in  the  case  of  National  Wildlife 
Fe  lemtion  v.  Lujan,  No.  88-3117 
(D  D.C.),  and  Save  Our  Cumberland 
Mt^untains,  Inc.,  v.  Lujan,  No.  81-2134 
(D  D.C.).  As  indicated  previously,  copies 
of  hese  briefs  are  being  placed  in  the 
A(  ministrative  Record  of  this 
ru  emaking. 

V  commenter  representing  State 
re;  ulatory  authorities  questioned  the 
pr  )vision  of  paragraph  (c)  of  proposed 
§  I  43.24  which  stated  that  a  State 
re  ulatory  authority  would  be  excused 
fr(  m  a  failure  to  comply  with  the  State 
pr  >gram  equivalents  of  the  AVS-related 
re  ulations  if  such  non-compliance  was 
th  I  result  of  a  "mandatory  injunction." 
Tl  e  commenter  asked  for  clarification  of 
th  s  term. 

Jnder  the  proposed  regulation,  a 
mi  ndatory  injunction  would  be  an  order 
to  a  regulatory  authority  by  a  court  with 
ju  isdiction  over  which  the  regulatory 
au  Lhority  has  no  control.  Such  an  order 
w  luldhave  the  effect  of  ordering  or 
ot  lerwise  preventing  the  regulatory 


authority  from  complying  with  the 
provisions  of  the  regulations  cited  in 
paragraph  (c)  of  proposed  §  843.24. 

A  commenter  representing  a  State 
regulatory  authority  indicated  approval 
of  the  requirement  contained  in 
paragraph  (c)  of  proposed  §  843.24  that 
a  State's  failure  to  comply  with 
proposed  §§773.22.  773.23,  773.24, 
773.26.  and  843.23  be  a  "knowing" 
failure,  before  sanctions  could  be 
imposed. 

OSM  agrees  with  commenter  and  has 
retained  die  "knowing"  standard  in 
paragraph  (c)  of  the  final  rule  adopted 
as  described  below.  The  determination 
of  what  constitutes  a  State's  "knowing" 
behavior  would  be  made  based  upon  a 
full  consideration  of  the  facts.  In 
substance,  the  issue  would  be  whether 
the  State  knew  or  had  reason  to  know 
that  its  actions  constituted  a  failure  to 
comply  with  the  regulations. 

OSM  has  determined  to  adopt  the 
proposed  rule,  with  certain 
modifications,  as  final  rule  §  843.24. 
The  final  rule  and  the  rationale  behind 
such  modifications  are  now  described. 

First,  in  paragraph  (a)  of  the  proposed 
rule,  a  reference  to  proposed  §  773.26 
has  been  deleted  from  among  the  list  of 
regulations  with  which  a  State  must 
comply  to  avoid  action  by  OSM.  As 
discussed  previously,  proposed  §  773.26 
has  been  renumbered  and  adopted  as 
final  §  773.25.  Accordingly,  a  reference 
to  §  773.25  has  been  substituted  in 
paragraph  (a)  of  final  §  843.24.  A  similar 
substitution  has  also  been  made  in 
paragraph  (c)  of  the  final  rule. 

Second,  OSM  has  deleted 
subparagraph  (a)(2)  of  proposed 
§  843.24.  The  proposed  section  would 
have  required  action  by  OSM  when 
OSM  determined  that  a  State  had 
systemically  failed  to  comply  with 
proposed  §  773.27,  periodic  check  of 
owTiership  or  control  information.  As 
has  been  discussed  previously,  OSM  is 
deferring  action  on  proposed  §  773.27  as 
part  of  a  subsequent  rulemaking.  See  58 
FR  34652  et  seq. 

In  dealing  with  a  similar  deferral  with 
respect  to  proposed  §  843.23  described 
above  in  this  preamble,  OSM  was  able 
to  allow  references  to  proposed  §  843.23 
tfytemain  in  other  final  rules  in  the 
event  of  the  ultimate  adoption  of  843.23. 
If  §  843.23  is  ultimately  not  adopted,  the 
references  in  the  final  rules  to  it  will  be 
mere  surplusage. 

Unlike  those  other  references  to 
proposed  §  843.23.  the  references  to 
proposed  §  773.27  contained  in  final 
§  843.24  are  presented  within  a  context 
of  defining  and  applying  a  special 
standard,  systemic  noncompliance, 
applicable  only  to  a  State's  failure  to 
comply  with  §  773.27.  The  rationale  for 
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adopting  the  particular  standard  of 
systemic  noncomphance  is  inextricably 
linked  to  the  issue  of  whether  the 
adoption  of  proposed  §  773.27  is 
appropriate.  Accordingly,  both  issues 
will  be  appropriately  addressed  together 
in  the  separate  rulemaking.  Thus,  OSM 
has  deleted  all  of  subparagraph  (a)(2)  of 
proposed  §843.24. 

Further,  the  provisions  of  paragraph 
(c)  of  proposed  §  843.24  would  have 
required  OSM  to  initiate  action  under 
§§  735.21  or  886.18  and/or  §  733.12  if 
OSM  determined  that  a  State  had  failed 
to  comply  in  a  systemic  manner  with 
the  State  program  equivalent  to 
§  773.27.  In  the  final  §  843.24,  OSM  has 
deleted  such  language  for  the  reasons 
justifying  a  similar  deletion  of 
subparagraph  (a)(2)  of  the  proposed 
rule. 

OSM  emphasizes  that  the  deletion  of 
this  language  does  not  indicate  that 
OSM  has  made  a  prejudgment  with 
respect  to  the  ultimate  adoption  of 
proposed  §  773.27  or  with  respect  to  the 
issue  of  systemic  noncompliance  with 
respect  to  such  proposed  section.  These 
matters  will  be  addressed  in  the 
subsequent  rulemaking. 

In  accordance  with  the  above 
discussion,  §  843.24  is  adopted  as 
modified. 

in.  Procedural  Matters 

Effect  of  the  Rule  in  Federal  Program 
States  and  on  Indian  Lands 

This  rule  will  apply,  through  cross- 
referencing,  in  those  States  with  Federal 
programs:  California,  Georgia.  Idaho. 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island.  South 
Dakota.  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  parts  905.  910,  912, 
921.  922,  933.  937.  939.  941.  942, and 
947,  respectively.  The  rule  will  also 
apply  through  cross-referencing  to 
Indian  lands  as  provided  in  30  CFR  part 
750.  No  comments  were  received 
concerning  unique  conditions  in  any  of 
these  Federal  program  states  or  on 
Indian  lands  which  would  require 
changes  to  the  national  rules  or  as 
specific  amendments  to  any  or  all  of  the 
Federal  programs  or  the  Indian  lands 
program. 

Effect  of  the  Rule  on  State  Programs 

The  provisions  of  section  503(a)(1)  of 
the  Act  require  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
the  Act.  Further,  section  503(a)(7)  of  the 
Act  requires  that  State  programs  contain 
rules  and  regulations  "consistent  with" 


regulations  issued  by  the  Secretary 
pursuant  to  the  Act. 

These  terms  are  defined  at  §  730.5  of 
title  30  of  the  Code  of  Federal 
Regulations  to  require  that  State 
programs  contain  procedures  which  are, 
with  respect  to  the  Act,  no  less  stringent 
than  the  Act;  and  with  respect  to  the 
Secretary's  regulations,  no  less  effective 
than  the  Secretary's  regulations  in 
meeting  the  requirements  of  the  Act. 

Following  promulgation  of  this  final 
rule,  OSM  will  evaluate  State  programs 
to  determine  whether  any  changes  in 
these  programs  will  be  necessar>'.  If  the 
Director  determines  that  any  State 
program  provisions  should  be  amended 
to  be  made  no  less  effective  than  the 
revised  Federal  rules,  the  individual 
States  will  be  notified  in  accordance 
with  the  provisions  of  30  CFR  732.17. 

Federal  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  numbers  1029- 
0034. 1029-0041,  and  1029-0051. 

Executive  Order  12778;  Civil  Justice 
Reform  Certification 

This  rule  has  been  reviewed  under  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778.  Civil  Justice 
Reform  (56  FR  55195).  In  general,  the 
requirements  of  Section  2(b)(2)  of 
Executive  Order  12778  are  covered  by 
the  preamble  discussion  of  this  rule. 
Additional  remarks  follow  concerning 
individual  elements  of  the  Executive 
Order: 

A.  What  is  the  Preemptive  Effect,  if  any, 
to  be  Given  to  the  Regulation? 

The  rule  would  have  the  same 
preemptive  effect  as  other  standards 
adopted  pursuant  to  SMCRA.  To  retain 
primacy,  States  have  to  adopt  and  apply 
standards  for  their  regulatory  programs 
that  are  no  less  effective  than  those  set 
forth  in  OSM's  rules.  Any  State  law  that 
is  inconsistent  with,  or  that  would 
preclude  implementation  of  this 
proposed  rule  would  be  subject  to 
preemption  under  SMCRA  section  505 
and  implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  the  rules 
would  result  in  preemption  of  State  law, 
the  provisions  of  SMCRA  are  intended 
to  preclude  inconsistent  State  laws  and 
regulations.  This  approach  is 
established  in  SMCRA,  and  has  been 
judicially  affirmed.  See  Model  v. 
Virginia  Surface  Mining  and 
Reclamation  Ass'n.  452  U.S.  264  (1981). 


B.  What  is  the  Effect  on  Existing  Federal 
Law  or  Regulation,  if  any.  Including  all 
Provisions  Repealed  or  Modified? 

This  rule  modifies  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modif>- 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Federal  regulatory- 
provisions  that  are  affected  by  this'rule. 

C.  Does  the  Rule  Provide  a  Clear  and 
Certain  Legal  Standard  for  Affected 
Conduct  Rather  than  a  General 
Standard,  While  Promoting 
Simplification  and  Burden  Reduction' 

The  standard  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  topics  covered 
and  the  mandates  of  SMCRA. 

D.  What  is  the  Retroactive  Effect,  if  any. 
to  be  Given  to  the  Regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  Administrative  Proceedings 
Required  Before  Parties  may  File  Suit  in 
Court?  Which  Proceedings  Apply?  Is  the 
Exhaustion  of  Administrative  Remedies 
Required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA,  30 
U.S.C.  1276(a) 

Prior  to  any  judicial  challenge  to  the 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  situations  involving  OSM 
apphcation  of  the  rule,  applicable 
administrative  procedures  may  be  found 
at  43  CFR  part  4.  In  situations  involving 
State  regulatory  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 

F.  Does  the  Rule  Define  Key  Terms, 
Either  Explicitly  or  by  Reference  to 
Other  Regulations  or  Statutes  That 
Explicitly  Define  Those  Items? 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5. 

G.  Does  the  Rule  Address  Other 
Important  Issues  Affecting  Clarity  and 
General  Draftsmanship  of  Regulations 
set  Forth  by  the  Attorney  General,  With 
the  Concurrence  of  the  Director  of  the 
Office  of  Management  and  Budget,  That 
are  Determined  to  be  in  Accordance 
With  the  Purposes  of  the  Executive 
Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
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have  not  issued  any  guidance  on  this 
requirement. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  et  seq.  The  final  rule  will  not 
change  costs  to  industry  or  to  the 
Federal,  State,  or  local  governments. 
Furthermore,  the  rules  produce  no 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. - 

Executive  Order  12866 

The  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

National  Environmental  Policv  Act 
(NEPA) 

OSM  has  prepared  a  final 
environmental  assessment  (EA)  of  this 
rule  ai\d  has  made  a  finding  that  the  - 
rules  adopted  in  this  rulemaking  will 
not  significantly  afiiect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEFA),  42  U.S.C. 
4332(2)(C).  A  finding  of  no  significant 
impact  (FONSl)  has  been  approved  for 
the  final  rule  in  accordance  with  OSM 
procedures  under  NEPA.  The  EA  is  on 
hie  in  the  OSM  Administrative  Record, 
room  660,  800  North  Capitol  St.,  NW., 
Washington,  DC. 

Author  The  principal  author  of  this  Tinal 
rule  is  Harvey  P.  Blank,  Attorney-Adviser, 
Division  of  Surface  Mining,  Office  of  the 
Solicitor,  U.S.  Etepartment  of  the  Interior, 
1849  C  Street,  NW,  Washington.  DC  20240. 
Inquiries,  however,  with  respect  to  the  rule 
should  be  directed  to  Russell  Frum  at  the 
address  and  telephone  number  specified  in 
FOR  FUFTTHER  INFORMATION  CONTACT. 

List  of  Subfects 

30  CFR  Part  701 

Law  enforcement.  Surface  mining,  ^ 
Underground  mining. 

30  CFR  Part  773 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Undergroimd  mining. 

30  CFR  Part  778 

Reporting  and  recordkeeping 
requirement^  Surface  mining. 
Underground  mining. 

30  CFR  Part  840 

Intergovenunental  relations, 
Reporting  aivd  recordkeeping 


reqmirements,  Surface  mining. 
Underground  mining. 

30 1  :FR  Part  843 

A  dministrative  practice  and 
pro  ;edure.  Law  enforcement,  Reporting 
anc  recordkeeping  requirements, 
Sui  ace  mining.  Underground  mining. 

D  ited:  July  18, 1994. 
Bob  ArmstFong, 

Ass  slant  Secretary,  Land  and  Minerals 
Mai  agement. 

/  ccordingly,  30  CFR  Parts  701,  773, 
77f   840,  and  843  are  amended  as  set 
fori  1  below: 

PA  U  701— PERMANENT 
RE  SULATORY  PROGRAM 

1  The  authority  citation  for  part  701 
coi  tinues  to  read  as  follows: 

A  ithority:  Pub.  L.  95-87  (30  U.S.C.  1201 

et  sjq.).  and  P  ':>.  L.  100-34. 

§7<tl.S    [Amended] 

Section  701.5  is  amended  by 
delfcting  the  definition  of  "Violation 
nol  ce." 


PA 


^T  773— REQUIREMENTS  FOR 


PE  )MITS  AND  PERMIT  PROCESSING 

2   and  4.  The  authority  citation  for 
pai ;  773  continues  to  read  as  follows: 

fi  uthority:  30  U.S.C  1201  et  seq.,  16  U.S.C. 
470  etseq..  16  U.S.C.  1531  ef  seq.,  16  U.S.C. 
661  et  seq..  16  U.S.C  703  et  seq.,  16  U.S.C. 
668  J  et  seq.,  16  U.S.C.  469  ef  seq.,  16  U.S.C. 
47C  ja  ef  seq..  and  Pub.  L.  100-34. 

Section  773.5  is  amended  by 
ad<  ing  the  definitions  of  "Applicant/ 
Vic  lator  System  or  AVS,"  "Federal 
vie  ation  notice."  "Ownership  or 
coi  trol  link,"  "State  violation  notice," 
an(   "Violation  notice,"  in  alphabetical 
ore  er  as  foUov/s: 

§7  3.5    Definitions. 

*         *         •         * 

1  [pplicant/Violator  System  or  AVS 
me  ins  the  computer  system  maintained 
by  DSM  to  identify  ownership  or 
COI  trol  links  involving  permit 
ap  ilicants,  permittees,  and  persons 
citjd  in  violation  notices. 

deral  violation  notice  means  a 
vidlation  notice  issued  by  OSM  or  by 
am  (ther  agency  or  instrumentality  of  the 
Ur  ited  States. 

«•*•'■ 

Ownership  or  control  link  means  any 
re  itionship  included  in  the  definition 
of  "owned  or  controlled"  or  "owns  or 
CO  itrols"  in  this  section  or  in  the 
vi(  lations  review  provisions  of 
§  7  73.15(b)  of  this  part.  It  includes  any 
re  itionship  presimied  to  constitute 
ov  nership  or  control  imder  the 
de  inition  of  "owned  or  controlled"  or 


"owns  or  controls"  in  this  section, 
urdess  such  presiunption  has  been 
successfully  rebutted  under  the 
provisions  of  §§  773.24  and  773.25  of 
this  ptart  or  under  the  provisions  of  part 
775  of  this  chapter  and  §  773.25. 

State  violation  notice  means  a 
violation  notice  issued  by  a  State 
regulatory  authority  or  by  another 
agency  or  instrumentality  of  State 
government. 

Violation  notice  means  any  written 
notification  from  a  governmental  entity, 
whether  by  letter,  memorandum, 
judicial  or  administrative  pleading,  or 
other  written  communication,  of  a 
violation  of  the  Act;  any  Federal  rule  or 
regulation  promulgated  pursuant 
thereto;  a  State  program;  or  any  Federal 
or  State  law,  rule,  or  regulation 
pertaining  to  air  or  water  environmental 
protection  in  connection  with  a  surface 
coal  mining  operation.  It  include?,  but 
is  not  limited  to,  a  notice  of  violation; 
an  imminent  harm  cessation  order;  a 
failure-to-abate  cessation  order,  a  final 
order,  bill,  or  demand  letter  pertaining 
to  a  delinquent  civil  penalty;  a  bill  or 
demand  letter  pertaining  to  delinquent 
abandoned  mine  reclamation  fees;  and  a 
notice  of  bond  forfeiture,  where  one  or 
more  violations  upon  which  the 
forfeiture  was  based  have  not  been 
corrected. 

6.  Section  773.10  is  revised  to  read  as 
follows: 

§773.10    Infonnation  collection. 

(a)  The  collections  of  information 
contained  in  30  CFR  part  773  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 
and  assigned  clearance  number  1029- 
0041.  The  information  will  be  used  by 
the  regulatory  authorities  in  processing 
applications.  Response  is  required  to 
obtain  a  benefit  in  accordance  with  30 
U.S.C.  1201  ef  seq. 

(b)  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  four  and  one-half  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  to  OSM 
Information  Collection  Clearance 
Officer,  Room  640  NC,  1951 
Constitution  Ave.,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1029-0041).  Washington,  DC 
20503. 

7.  Section  773.15  is  amended  by 
revising  paragraphs  (b)(1)  introductory 
text  and  (b)(2)  as  follows: 
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§773.15    Review  of  permit  applications. 

*        »        •        •        • 

(b)  Review  of  violations.  (1)  Based  on 
a  review  of  all  reasonably  available 
information  concerning  violation 
notices  and  ownership  or  control  links 
involving  the  applicant,  including 
information  obtained  pursuant  to 
§§  773.22,  773.23,  778.13,  and  778.14  of 
this  chapter,  the  regulatory  authority 
shall  not  issue  the  permit  if  any  surface 
coal  mining  and  reclamation  operation 
owned  or  controlled  by  either  the 
applicant  or  by  any  person  who  owns  or 
controls  the  applicant  is  currently  in 
violation  of  the  Act,  any  Federal  rule  or 
regulation  promulgated  pursuant 
thereto,  a  State  program,  or  any  Federal 
or  State  law,  rule,  or  regulation 
pertaining  to  air  or  water  environmental 
protection.  In  the  absence  of  a  failure- 
to-abate  cessation  order,  the  regulatory 
authority  may  presume  that  a  notice  of 
violation  issued  pursuant  to  §843.12  of 
this  chapter  or  under  a  Federal  or  State 
program  is  being  corrected  to  the 
satisfaction  of  the  agency  with 
jurisdiction  over  the  violation  where  the 
abatement  period  for  such  notice  of 
violation  has  not  yet  expired  and  where, 
as  part  of  the  violation  information 
provided  pursuant  to  §  778.14  of  this 
chapter,  the  applicant  has  provided 
certification  that  such  violation  is  in  the 
process  of  being  so  corrected.  Such 
presumption  shall  not  apply  where 
evidence  to  the  contrary  is  set  forth  in 
the  permit  application,  or  where  the 
notice  of  violation  is  issued  for 
nonpayment  of  abandoned  mine  land 
reclamation  fees  or  civil  penalties.  If  a 
current  violation  exists,  the  regulatory 
authority  shall  require  the  applicant  or 
person  who  owns  or  controls  the 
applicant,  before  the  issuance  of  the 
permit,  to  either— 

*  *        *        •        « 

(2)  Any  permit  that  is  issued  on  the 
basis  of  a  presumption  supported  by 
certification  under  §  778.14  of  this 
chapter  that  a  violation  is  in  the  process 
of  being  corrected,  on  the  basis  of  proof 
submitted  under  paragraph  (b)(l)(i)  of 
this  section  that  a  violation  is  in  the 
process  of  being  corrected,  or  pending 
the  outcome  of  an  appeal  described  in 
paragraph  (b)(l)(ii)  of  this  section,  shall 
be  conditionally  issued. 

*  *        •        •        » 

8.  Section  773.20  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  773.20    Improvidentfy  issued  permits: 
General  procedures.     . 

*  *        »        •        • 

•     (b)  Review  criteria.  (1)  A  regulatory 
authority  shall  find  that  a  surface  coal 


mining  and  reclamation  permit  was 
improvidently  issued  if— 

(i)  Under  the  violations  review  criteria 
of  the  regulatory  program  at  the  time  the 
permit  was  issued: 

(A)  The  regulatory  authority  should 
not  have  issued  the  permit  because  of  an 
unabated  violation  or  a  delinquent 
penalty  or  fee;  or 

(B)  The  permit  was  issued  on  the 
presumption  that  a  notice  of  violation 
was  in  the  process  of  being  corrected  to 
the  satisfaction  of  the  agency  with 
jurisdiction  over  the  violation,  but  a 
cessation  order  subsequently  was 
issued;  and 

(ii)  The  violation,  penalty,  or  fee: 

(A)  Remains  unabated  or  delinquent; 
and 

(B)  Is  not  the  subject  of  a  good  faith 
appeal,  or  of  an  abatement  plan  or , 
payment  schedule  with  which  the ' 
permittee  or  other  person  responsible  is 
complying  to  the  satisfaction  of  the 
responsible  agency;  and 

(iii)  Where  the  permittee  was  linked 
to  the  violation,  penalty,  or  fee  through 
ownership  or  control  under  the 
violations  review  criteria  of  the 
regulatory  program  at  the  time  the 
permit  was  issued,  an  ownership  or 
control  link  between  the  permittee  and 
the  person  responsible  for  the  violation, 
penalty,  or  fee  still  exists,  or  where  the 
link  has  been  severed,  the  permittee 
continues  to  be  responsible  for  the 
violation,  penalty,  or  fee. 

(2)  The  provisions  of  §  773.25  of  this 
part  shall  be  applicable  when  a 
regulatory  authority  determines: 

(i)  Whether  a  violation,  penalty,  or  fee 
existed  at  the  time  that  it  was  cited, 
remains  unabated  or  dehnquent,  has 
been  corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal,  and 

(ii)  Whether  any  ownership  or  control 
link  between  the  permittee  and  the 
person  responsible  for  the  violation, 
penalty,  or  fee  existed,  still  exists,  or  has 
been  severed. 

(c)  Remedial  measures.  (1)  A 
regulatory  authority  which,  under 
paragraph  (b)  of  this  section,  finds  that 
because  of  an  unabated  violation  or  a 
delinquent  penalty  or  fee  a  permit  was 
improvidently  issued  shall  use  one  or 
more  of  the  following  remedial 
measures: 

(i)  Implement,  with  the  cooperation  of 
the  permittee  or  other  person 
responsible,  and  of  the  responsible 
agency,  a  plan  for  abatement  of  the 
violation  or  a  schedule  for  payment  of 
the  penalty  or  fee; 

(ii)  Impose  on  the  permit  a  condition 
requiring  that  in  a  reasonable  time  the 
permittee  or  other  person  responsible 


abate  the  violation  or  pay  the  penalty  or 
fee; 

(iii)  Suspend  the  permit  until  the 
violation  is  abated  or  the  penalty  or  fee 
is  paid;  or 

(iv)  Rescind  the  permit. 

2.  If  the  regulatory  authority  decides 
to  suspend  the  permit,  it  shall  afford  at 
least  30  days'  written  notice  to  the 
permittee,  if  the  regulatory  aulhorif  v 
decides  to  rescind  the  permit,  it  shall 
issue  a  notice  in  accordance  with 
§773.21  of  this  part.  In  either  case,  the 
permittee  shall  be  given  the  opportunity 
to  request  administrative  review  of  the 
notice  under  43  CFR  4.1370  through 
4.1377,  where  OSM  is  the  regulaton.' 
authority,  or  under  the  State  program 
equivalent,  where  a  State  is  the 
regulatory  authority.  The  regulator\ 
authority's  decision  shall  remain  in 
effect  during  the  pendency  of  the 
appeal,  unless  temporary  relief  is 
granted  in  accordance  with  43  CFR 
4.1376  or  the  State  program  equivalent. 

9.  Section  773.21  is  amended  bv 
replacing  the  reference  to 
"§  773.20(c)(4)"  in  the  inU-oductorv 
paragraph  with  "§  773.20(c)(l)(iv)''  and 
by  revising  the  introductory  language 
contained  in  paragraph  (a)  to  read  as 
follows: 

§  773.21    Improvidently  issued  permits: 
Rescission  procedures. 

•  «         •         •         • 

(a)  Automatic  suspension  and 
rescission.  After  a  specified  period  of 
time  not  to  exceed  90  days  the  permit 
automatically  will  become  suspended, 
and  not  to  exceed  90  days  thereafter 
rescinded,  unless  within  those  periods 
the  permittee  submits  proof,  and  the 
regulatory  authority  finds,  consistent 
vkith  the  provisions  of  §  773.25  of  this 
part,  that — 

•  •        •        •        • 

10.  Section  773.21  is  further  amende*! 
by  deleting  paragraph  (c). 

11.  Section  773.22  is  added  as 
follows: 

§  773.22    Verification  of  ownership  or 
control  application  Information. 

(a)  In  accordance  with  §  773.1 5(c)( l ) 
of  this  part,  prior  to  the  issuance  of  a 
permit,  the  regulatory  authority  shall 
review  the  information  in  the 
application  provided  pursuant  to 
§  778.13  of  this  chapter  to  determine 
that  such  information,  including  the 
identification  of  the  operator  and  ail 
owTiers  and  controllers  of  the  operator, 
is  complete  and  acciu^te.  In  making 
such  determination,  the  regulator>' 
authority  shall  compare  the  information 
provided  in  the  application  with 
information  from  other  reasonably 
available  sources,  including — 
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(1)  Manual  data  sources  within  the 
State  in  which  the  rog'i'rftory  authority 
exercises  jurisdiction,  including:  (i)  The 
regulatory  authority's  inspection  and 
entoicernent  records  and  (ii)  State 
corpoi-ation  conunissic^i  or  tax  records. 
to  the  extent  they  contain  information 
concerning  ownership  or  control  links; 
and 

[2)  Autoir:3ted  data  sources, 
including:  (')  The  regulatory  authority's 
own  computfT  systems  and  (ii)  the 
Applicant/Violator  System. 

lo)  If  it  appears  from  the  information 
provided  in  tlie  application  pursuant  to 
§  7/"3.13(c)  through  (d)  of  this  chapter 
that  none  of  the  persons  identified  in 
^h^f  application  has  bad  any  previous 
mining  experience,  the  regulatory 
authciity  shall  inquire  of  the  applicant 
and  investigate  whether  any  person 
other  than  those  identified  in  the 
application  will  own  or  control  the 
opcidtion  (as  either  an  operator  or  other 
owner  or  controller).  - 

(c)  If.  as  a  result  of  the  review 
conducted  under  paragraphs  (a)  and  (b) 
of  this  section,  the  i-egulatory  authority 
identifies  any  potential  omission, 
inaccuracy,  or  inconsistency  in  the 
ownership  or  control  information 
provided  in  the  application,  it  shall, 
prior  to  making  a  final  determination 
with  regard  to  the  application,  contact 
the  applicant  and  require  that  the  matter 
be  resolved  through  submission  of  (1) 
An  amendment  to  the  application  or  (2) 
a  satisfactory  explanaf ion  which 
includes  credible  information  sufficient 
to  demonstrate  that  no  actual  omission, 
inaccuracy,  or  inconsistency  exists.  The 
regulatory  authority  shall  also  take 
action  in  accordance  with  the 
provisions  of  §  843.23  of  this  chapter  (or 
the  State  program  equivalent),  where 
appropriate. 

(d)  Upon  completion  of  the  review 
conducted  under  this  section,  the 
regulatory  authority  shall  promptly' 
enter  into  or  update  all  ownership  or 
control  information  on  AVS. 

12.  Section  773.23  is  added  as 
follows: 

%  773.23    Revtow  of  ownership  or  control 
and  vidialion  tntonnation. 

(a)  Following  the  verification  of 
ownership  or  control  information 
pursuant  to  §  773.22(b)  of  this  part,  the 
regulatory  authority  shall  review  all 
reasonably  available  information 
concerning  violation  notices  and 
ownership  or  control  links  involving  the 
applicant  to  determine  whether  the 
application  can  be  approved  under 
§  773.15(b)  of  this  part.  Such 
information  shall  include — 

(1)  With  respect  to  ownership  or 
control  links  involving  the  applicant,  all 


ii  formation  obtained  under  §§  773.22 
a  id  778.13  of  this  chapter;  and 

(2)  With  respect  to  violaticxi  notices, 
a  1  information  obtained  under  §  778.14 
o  this  chapter,  information  obtained 
fi  Dm  OSM,  including  information 
s  lown  in  the  AVS,  and  information 
fi  Dm  the  regulatory  authority's  own 
ri  cords  concerning  violation  notices. 

(b)  If  the  review  conducted  under 

p  u-agraph  (a)  of  this  section  discloses 
a  ly  ownership  or  control  link  between 
t  e  applicant  and  any  person  cited  in  a 
v  olation  notice — 

(1)  The  regulatory  authority  shall  so 
n  Jtify  the  applicant  and  shall  refer  the 

a  )plicant  t.;  rim  agency  with  jurisdiction 

0  ^er  such  violation  notice;  and 

(2)  The  regulatory  authority  shall  not 
a  )prove  the  appUcation  unless  and  imtil 
il  diBtermines.  in  accordance  with  the 

f  ovisions  of  §§  773.24  and  773.25  of 
t  is  part  (or  the  State  program 
e  luivalent),  (i)  That  all  ownership  pr 
c  )ntrol  links  between  the  applicant  and 
a  ly  person  cited  in  a  violation  notice 
a  e  erroneous  or  have  been  rebutted,  or 
(  i)  that  the  violation  has  been  corrected, 
il  in  the  process  of  being  corrected,  or 
il  the  subject  of  a  good  ^th  appeal, 

V  ithinlhe  meaning  of  §773. 15(b)(1)  of 
t  lis  part  (or  the  State  program 

e  luivalent). 

(c)  Following  the  regulatory 

a  ithority's  decision  on  the  application 
(  ncluding  unconditional  issuance, 
c  mditional  issuance,  or  denial  of  the 
p  3rmit)  or  following  the  applicant's 

V  ithdrawal  of  the  application,  the 
r  igulatory  authority  shall  promptly 

e  iter  all  relevant  information  related  to 
s  ich  decision  or  withdrawal  into  AVS. 

13.  Section  773.24  is  added  as 
f  illows: 

§  773.24    Procedures  for  challenging 
a  wnership  or  control  links  shown  in  AVS. 

(a)(1)  Any  applicant  or  other  person 
s  lown  in  AVS  in  an  ownership  or 
c  jntrol  link  to  any  person  may 
c  lallenge  such  link  in  accordance  vdth 
t  le  provisions  of  paragraphs  (b)  through 
( 1)  of  this  section  and  §  773.25  of  this 
p  art,  unless  such  applicant  or  other 
{:  erson  is  bound  by  a  prior 
a  iministrative  or  judicial  determination 
c  Dnceming  the  link. 

(2)  Any  applicant  or  other  person 
s  lown  in  AVS  in  an  ownership  or 
c  Dntrol  link  to  any  person  cited  in  a 

1  ederal  violation  notice  may  challenge 
t  le  status  of  the  violation  covered  by 

s  jch  notice  in  accordance  with  the 
I  revisions  of  paragraphs  (b)  through  (d) 
c  f  this  section  and  §  773.25  of  Aiis  part, 
I  nless  such  applicant  or  other  person  is 
t  ound  by  a  prior  administrative  or 
j  idicial  determination  concerning  the 
s  ;atus  of  the  violation. 


(3)  Any  applicant  or  other  person 
shown  in  AVS  in  an  ovmership  or 
control  link  to  any  person  cited  in  a 
State  violation  notice  may  challenge  the 
status  of  the  violation  covered  by  such 
notice  in  accordance  with  the  State 
program  equivalents  to  paragraphs  (b) 
through  (d)  of  this  section  and  §  773.25 
of  this  part  for  the  State  that  issued  the 
violation  notice,  unless  such  applicant 
or  other  person  is  bound  by  a  prior 
administrative  or  judicial  determination 
concerning  the  status  of  the  violation. 

(b)  Any  applicant  or  other  person  who 
wishes  to  challenge  an  ownership  or 
control  link  shown  in  AVS  or  tlie  status 
of  a  Federal  violation,  and  who  is 
eligible  to  do  so  under  the  provisions  of 
paragraphs  (a)(1)  or  (a)(2)  of  this  section, 
shall  submit  a  written  explanation  of  the 
basis  for  the  challenge,  along  with  any 
relevant  evidentiary  materials  and 
supporting  documents,  to  OSM, 
addressed  to  the  Chief  of  the  AVS 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  Washington. 
D.C.  20240. 

(c)  OSM  shall  review  any  information 
submitted  under  paragraph  (b)  of  this 
section  and  shall  make  a  written 
decision  whether  or  not  the  ownership 
or  control  link  has  been  shown  to  be 
erroneous  or  has  been  rebutted  and/or 
whether  the  violation  covered  by  the 
notice  remains  outstanding,  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal  within  the  meaning  of 

§  773.15(b)(1)  of  this  part. 

(d)(1)  If,  as  a  result  of  the  decision 
reached  under  paragraph  (c)  of  this 
section,  OSM  determines  that  the 
ownership  or  control  link  has  been 
showrn  to  be  erroneous  or  has  been 
rebutted  and/or  that  the  violation 
covered  by  the  notice  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal.  OSM  shall  so  notify  the  . 
applicant  or  other  person  and,  if  an 
application  is  pending,  the  regulatory 
authority,  and  shall  correct  the 
information  in  AVS. 

(2)  If.  as  a  result  of  the  decision 
reached  imder  paragraph  (c)  of  this 
section.  OSM  determines  that  the 
ownership  or  control  link  has  not  been 
shown  to  be  erroneous  and  has  not  been 
rebutted  and  that  the  violation  covered 
by  the  notice  remains  outstanding,  OSM 
shall  so  notify  the  applicant  or  other 
person  and.  if  an  application  is  pending, 
the  regulatory  authority,  and  shall 
update  the  information  in  AVS,  if 
necessary. 

(i)  OSM  shall  serve  a  copy  of  the 
decision  on  the  applicant  our  other 
person  by  certified  mail,  or  by  any 
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means  consistent  with  the  rules 
governing  service  of  a  summons  and 
complaint  under  Rule  4  of  the  Federal 
Rules  of  Civil  Procedure.  Service  shall 
be  ccHnplete  upon  tender  of  the  notice 
or  of  the  mail  and  shall  not  be  deemed 
incomplete  because  of  a  refusal  to 
accept. 

(iij  Tte  applicant  or  other  person  may 
appeal  OSM's  decision  to  the 
Department  of  the  Interior's  Office  of 
Hearings  and  Appeals  within  30  days  of 
service  of  the  decision  in  accordance 
with  43  CFR  4.1380  through  4.1387. 
OSM's  decision  shall  remain  in  effect 
during  the  pendency  of  the  appeal, 
unless  temporary  relief  is  granted  in 
accordance  with  43  CFR  4.1386. 

14.  Section  773.25  is  added  as 
follows: 

§773.25    Standards  for  chaUenging 
ownership  or  control  links  and  the  status  of 
vioiations. 

(a)  The  provisions  of  this  section  shall 
apply  whenever  a  person  has  and 
exercises  a  right,  under  the  provisions  of 
§§773.20.  773.21.  773.23.  or  773.24  of 
this  part  or  under  the  provisions  of  part 
775  of  this  chapter,  to  challenge  (1)  an 
ownership  or  control  link  to  any  person 
and/or  (2)  the  status  of  any  violation 
covered  by  a  notice. 

(b)  Agencies  responsible.  (1)  Except  as 
provided  in  paragraph  (b)(3)  of  this 
section — 

(i)  The  regulatory  authority  before 
which  an  application  is  pending  shall 
have  responsibility  for  making  decisions 
with  respect  to  owmership  or  control 
relationships  of  the  application. 

(ii)  The  regulatory  authority  that 
issued  a  permit  shall  have  responsibility 
for  making  decisions  with  respect  to  the 
ownership  or  control  relationships  of 
the  permit. 

(iii)  The  State  regulatory  authority  for 
the  State  that  issued  a  State  violation 
notice  shall  have  responsibility  for 
making  decisions  with  resf>ect  to  the 
ownership  or  control  relationships  of 
the  violation. 

(iv)  The  regulatory  agency  that  issued 
a  violation  notice,  whether  State  or 
Federal,  shall  have  responsibility  for 
making  dedsicms  concerning  the  status 
of  the  violati(Hi  covered  by  such  notice, 
i.e..  whether  the  violation  remains 
outstanding,  has  been  corrected,  is  In 
the  process  of  being  corrected,  or  is  the 
subject  of  a  good  faith  appeal,  within 
the  meaning  of  §  773.15(b)(1)  of  this 
part. 

(2)  OSM  shall  have  responsibility  for 
making  dedsions  with  reelect  to  the 
ownership  or  cmitrtd  relationships  of  a 
Federal  violation  notice. 

OMi)  With  rasped  to  informatiaD 
shown  on  AVS,  the  raspoosabilities 


referred  to  in  paragraph  (b)(1)  of  this 
section  shall  be  subject  to  the  plenary 
authority  of  OSM  to  review  any  State 
regulatory  authority  decision  regarding 
an  ownership  or  control  link. 

(ii)  With  respect  to  ownership  or 
control  information  which  has  not  been 
entered  into  AVS  by  a  State  and  with 
respect  to  information  shown  on  AVS 
relating  to  the  status  of  a  violation,  State 
regulatory  authorities'  determinations 
are  subject  to  OSM's  program  authority 
oversight  under  parts  733.  842,  and  843 
of  this  chapter. 

(c)  Evidentiary  standards.  (1)  In  any 
formal  or  informal  review  of  an 
ovimership  or  control  link  or  of  the 
status  of  a  violation  covered  by  a 
violation  notice,  the  responsible  agency 
shall  make  a  prima  facie  determination 
or  shovring  that  such  link  exists,  existed 
during  the  relevant  period,  and/or  that 
the  violation  covered  by  such  notice 
remains  outstanding.  Once  such  a  prima 
facie  determination  or  showing  has  been 
made,  the  person  challenging  such  link 
or  the  status  of  the  violation  shall  have 
the  burden  of  proving  by  a 
preponderance  of  the  evidence,  with 
respect  to  any  relevant  time  period — 
(i)  That  the  facts  relied  upon  by  the 
responsible  agency  to  establish:  (A) 
Ownership  or  control  under  the 
definition  of  "owned  or  controlled"  or 
"owns  or  controls"  in  §  773.5  of  this 
part  or  (B)  a  presumption  of  ownership 
or  control  under  the  definition  of 
"owned  or  controlled"  or  "owns  or 
controlls"  in  §  773.5  of  this  part,  do  not 
or  did  not  exist; 

(ii)  "Hiat  a  person  subject  to  a 
presumption  of  ownership  or  control 
under  the  definition  of  "owned  or 
controlled"  or  "owns  or  controls"  in 
§  773.5  of  this  part,  does  not  or  did  not 
in  fact  have  the  authority  directly  or 
indirectly  to  determine  the  manner  in 
which  surface  coal  mining  operations 
are  or  were  conducted,  or 

(iii)  That  the  violation  covered  by  the 
violation  notice  did  not  exist,  has  been 
corrected,  is  in  the  process  of  being 
corrected,  or  is  the  subject  of  a  good 
faith  appeal  within  the  meaning  of 
§  773.15(b)(1)  of  this  part:  provided  that 
the  existence  of  the  violation  at  the  time 
it  was  cited  may  not  be  challenged 
under  the  provisions  §  773.24  of  this 
part:  (A)  By  a  permittee,  unless  such 
challenge  is  made  by  the  permittee 
within  the  context  of  §§  773.20  through 
773.21  of  this  part;  (B)  by  any  person 
who  had  a  prior  opportunity  to 
challenge  the  violation  notice  and  who 
failed  to  do  so  in  a  timely  manner;  or 
(C)  by  any  peistm  who  is  bound  by  a 
prior  administrative  or  judidal 
detenninaticm  conoening  the  existence 
of  the  violation. 


(2)  In  meeting  the  burden  of  proof  set 
forth  in  paragraph  (cKl)  of  this  serf  ion, 
the  person  challenging  the  ownership  or 
control  link  or  the  status  of  the  \nolation 
shall  present  probative,  reliable,  and 
substantial  evidence  and  any  supporting 
explanatory  materials,  which  may        '"* 
include — 

(i)  Before  the  responsible  agency — 

(A)  Affidavits  setting  forth  specific 
facts  concerning  the  scope  of 
responsibility  of  the  various  owners  or 
controllers  of  an  applicant,  permittee,  or 
any  person  cited  in  a  violation  notice; 
the  duties  actually  performed  by  sudi 
owners  or  controllers;  the  beginning  and 
ending  dates  of  such  owners'  or 
controllers'  affiliation  with  the 
applicant,  permittee,  or  person  dted  in 

a  violation  notice;  and  the  nature  and 
details  of  any  transaction  creating  or 
severing  an  ownership  or  control  link; 
or  spedfic  farts  concerning  the  status  of 
the  violation; 

(B)  If  certified,  copies  of  corporate 
minutes,  stock  ledgers,  contracts, 
purchase  and  sale  agreements,  leases, 
correspondence,  or  other  relevant 
company  records; 

(C)  If  certified,  copies  of  docummts 
filed  with  or  issued  by  any  Slate, 
Munidpal.  or  Federal  governmental 
agency. 

(D)  An  opinion  of  counsel,  when 
supported  by  (1)  Evidentiary  materials; 

(2)  a  statement  by  counsel  that  he  or  she 
is  qualified  to  render  the  opinion;  and 

(3)  a  statement  that  counsel  has 
personally  and  diligently  investigated 
the  facts  of  the  matter  or,  where  counsel 
has  not  so  investigated  the  facts,  a 
statement  that  such  opinion  is  based  ' 
upon  information  which  has  been 
supplied  to  counsel  and  which  is 
assumed  to  be  true. 

(ii)  Before  any  administrative  or 
judicial  tribunal  reviewring  the  decision 
of  the  responsible  agency,  any  evidence 
admissible  under  the  rules  of  sufh 
tribunal. 

(d)  Following  any  determination  by  a 
State  regulatory  authority  or  othpr  Stain 
agency,  or  any  dedsion  by  an 
administrative  or  judicial  tribunal 
reviewing  such  determination,  the  State 
regulatory  authority  shall  review  the 
information  in  AVS  to  determine  if  it  is 
consistent  with  the  determination  or 
decision.  If  it  is  not.  the  State  r^ulatory 
authority  shall  promptly  inform  OSM 
and  request  that  the  AVS  information  be 
revised  to  railed  the  determination  or 
dedsion. 


).  I4 
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PART  778-PERMIT  APPUCAHONS— 
MINIMUM  REQUIREMENTS  FOR 
LEGAL.  FINANCIAL,  COMPLIANCE, 
AND  RELATED  INFORMATION 

15.  The  authority  citation  for  part  778 
continues  to  read  as  follows: 

Authority:  Public  Law  95-87. 30  U.S.C. 
1201  etseq.,  and  Public  Law  100-34. 

16.  Section  778.14  is  amended  by 
revising  the  introductory  language  in 
paragraph  (c)  to  read  as  follows: 

§778.14   Viototion  information. 

(c)  A  list  of  all  violation  notices   . 
received  by  the  applicant  during  the 
three-year  period  preceding  the 
application  date,  and  a  list  of  all 
outstanding  violation  notices  received 
prior  to  the  date  of  the  application  by 
any  surface  coal  mining  operation  that 
is  deemed  or  presumed  to  be  owned  or 
controlled  by  either  the  applicant  or  any 
person  who  is  deemed  or  presumed  to 
ourn  or  control  the  applicant  under  the 
definition  of  "owned  or  controlled"  and 
"owns  or  controls"  in  §  773.5  of  this 
chapter.  For  each  notice  of  violation 
issued  pursuant  to  §843.12  of  this 
chapter  or  under  a  Federal  or  State 
program  for  which  the  abatement  period 
has  not  expired,  the  applicant  shall 
certify  that  such  notice  of  violation  is  in 
the  process  of  being  corrected  to  the 
satisfaction  of  the  agency  with 
jurisdiction  over  the  violation.  For  each 
violation  notice  reported,  the  list  shall 
include  the  following  information,  as 
applicable: 


PART  840— STATE  REGULATORY 
AUTHORITY:  INSPECTION  AND 
ENFORCEMENT 

17.  The  authority  citation  for  Fart  840 
continues  to  read  as  follows: 

Authority:  Public  Law  95-87.  30  U.S.C.  ' 
1201  et  seq.,  and  Public  Law  100-34.  unless 
otherwise  noted. 

18.  Section  840.13  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§840.13    Enforcement  authority. 

•        •        •        *  '     • 

(b)  The  enforcement  provisions  oT 
each  State  program  shall  contain  * 
sanctions  which  are  no  less  stringent 
than  those  set  forth  in  section  521  of  the 
Act  and  shall  be  consistent  with 
§§843.11.  843.12,  843.13,  and  843.23 
and  subchapters  G  and  ]  of  this  chapter. 

PART  84»-f  EDERAL  ENFORCEMENT 

19.  and  20.  The  authority  citation  for 
part  843  continues  to  read  as  follows: 


A  uthority:  30  U.S.C.  1201  etseq.,  as 
am(  nded:  and  Pub.  L.  100-34. 

§&3.10   [Removed] 

J 1.  Section  843.10  is  removed. 

:  2.  Section  843.24  is  added  as 
fol  ows: 

§  »  3.24  Oversight  of  State  permitting 
dedsions  with  respect  to  ownership  or 
cor^trol  or  the  status  of  violations. 

(a)  The  Office  shall  take  action 
pui  suant  to  paragraphs  (b)  and  (c)  of 
thi:  section  whenever  it  determines, 
thr  >ugh  its  oversight  of  the 
im  )lementation  of  State  programs,  that 
a  S  ate  has  issued  a  permit  without 
coi  iplying  with  the  State  program 
eqi  ivalents  of  §§773.22,  773.23,  773.24, 
77;  .25,  and  843.23  of  this  chapter. 

( ))  If,  as  a  result  of  its  determination 
tha ;  a  State  has  failed  to  comply  with 
the  provisions  set  forth  in  paragraph  (a) 
of  I  lis  section,  the  Office  has  reason  to 
bel  eve  that  the  State  has  issued  a 
pel  mit  improvidently  within  the 
m(  ming  of  §  773.20  of  this  chapter,  the 
Of  ice  shall  initiate  action  under -the. 
pre  visions  of  §  843.21  of  this  part. 

( :)  If  the  Office  determines  that  a 
Sta  le's  failure  to  comply  with  the  State 
pre  gram  equivalents  of  §§  773.22. 
77:  .23,  773.24,  773.25,  and  843.23  of 
thi  i  chapter  was  knowing,  it  shall 
ini  iate  action  under  §§  735.21  or  886.18 
(as  allowed  by  kw)  and/or  §  733.12(b)  of 
thi  i  chapter,  unless  the  State's  action 
wa  i  the  result  of  a  mandatory  injunction 
of  I  court  of  competent  jurisdiction. 


(Ff 
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DE  3ARTMENT  OF  THE  INTERIOR 

Of  ice  of  Hearings  and  Appeals 

43CFRPart4 
RIt  1094-AA42 

De  >artment  Hearings  and  Appeals 
Pn  cedures;  Special  Rules  Applicable 
to  Surface  Coal  Mining  Hearings  and 
Ap  >eals 

AG  ENCYi  Office  of  Hearings  and  Appeals. 
Int  jrior. 

AC  10N:  Final  rule. 


SU  IMARY:  The  final  rulemaking  amends 

re(  ulations  of  the  Office  of  Hearings  and 

A{  peals  (OHA)  applicable  to  surface 

COI  il  mining  hearings  and  appeals  by 

ad  iing  procedural  ndes  for 

ad  ninistrative  review  of  a  decision  by 

th<  Office  of  Surface  Mining 

Re  :lamation  and  Enforcement  (OSM)  to 

SU  ipend  or  rescind  permits  that  should 

no  :  have  been  issued,  and  a  decision  by 


OSM  in  response  to  (a)  a  challenge,  by 
an  applicant  or  other  person  shown  in 
the  Applicant  Violator  System,  to  a 
finding  that  he  or  she  is  in  an  ownership 
or  control  link  to  any  person  or  (b)  a 
challenge,  by  an  applicant  or  other 
person  shown  in  the  Applicant  Violator 
System  in  an  ownership  or  control  link 
to  any  person  cited  in  a  federal  violation 
notice,  to  the  status  of  the  violation  in 
the  notice.  The  final  rulemaking 
provides  for  a  hearing  before  an 
administrative  law  judge  and  for 
discretionary  review  of  the 
administrative  law  judge's  initial 
decision  by  the  Interior  Board  of  Land 
Appeals  (IBLA).  In  addition,  existing  43 
CFR  4.1105(a)(2)  is  amended  to  include 
a  reference  to  the  rules  added  by  this 
rulemaking. 

EFFECTIVE  DATE:  These  final  regulations 
are  effective  on  November  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Will 
A.  Irwin,  Administrative  Judge,  Interior 
Board  of  Land  Appeals,  Office  of 
Hearings  and  Appeals.  U.S.  Department 
of  the  Interior.  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203  (Telephone 
703-235-3750). 

SUPPLEMENTARY  INFORMATION:  OHA's 
proposed  rulemaking  was  published  in 
the  Federal  Register  on  September  6. 
1991  (56  FR  45806-11).  Proposed  43 
CFR  4.1370-4.1377  set  forth  new  OHA 
procedures  for  reviewing  OSM 
decisions  to  suspend  or  rescind  permits 
OSM  finds  were  improvidently  issued 
under  30  CFR  773.20.  Proposed  43  CFR 
4.1380-4.1387  set  forth  new  OHA 
procedures  for  reviewing  OSM 
decisions  finding  that  a  person  is  in  an 
ownership  or  control  link  to  a  person 
currently  in  violation  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  or  other  applicable  law. 
In  addition,  OHA  proposed  to  amend 
the  existing  rule  that  establishes  OSM's 
burden  of  proof  in  individual  civil 
penalty  proceedings.  43  CFR  3.1307(a). 
Proposed  43  CFR  4.1370-4.1377  and 
4.1380-4.1387  are  based  on  section 
510(c)  of  SMCRA.  30  U.S.C.  1260(c) 
(1988).  This  section  requires  an 
applicant  for  a  surface  coal  mining  and 
reclamation  permit  to  file  with  the 
permit  application  a  schedule  hsting  all 
notices  of  violations  of  SMCRA  and  any 
law.  rule,  or  regulation  of  the  United 
States,  or  of  any  department  or  agency 
in  the  United  States  pertaining  to  air  or 
water  environmental  protection 
incurred  by  the  applicant  in  connection 
with  any  surTace  coal  mining  operation 
during  the  three-year  period  prior  to  the 
date  of  application.  Where  tbe  schedule 
or  other  information  indicates  that  any 
surface  coal  mining  operation  owned  or 
controlled  by  the  applicant  is  currently 
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in  violation  of  the  Act  or  other  aii  or 
water  environmental  protection  laws, 
the  permit  shall  not  be  issued  until  the 
applicant  submits  proof  that  such 
violation  has  been  corrected  or  is  in  the 
process  of  beii^  corrected  tathe 
satisfaction  of  the  regulatory  autbwity, 
department,  or  agency  which  has 
jurisdiction  over  such  violation. 

In  order  to  implement  section  510(c), 
OSM  has  promuJgated  a  rule  defining 
the  words  "owned  or  controlled"  in  that 
section,  as  well  as  "owns  or  controls." 
30  CFR  773.5.  It  has  adopted  a  rule 
requiring  that  an  application  for  a 
permit  include  information  about  each 
person  who  owns  or  controls  the 
applicant,  within  the  meaning  of 
§  773.5,  and  about  any  surface  coal 
mining  operation  owned  or  conL'olled 
by  either  the  appUcant  or  any  person 
who  owns  or  controls  the  applicant.  30 
CFR  77n.l3{c).  (d).  It  has  adopted  a 
regulation  concerning  review  of 
applications  for  permits  that  provides: 
"[biased  on  available  information 
•  *  *,  the  regulatory  authority  shall  not 
issue  the  permit  if  any  surface  coal 
mining  and  reclamation  operation 
owned  or  controlled  by  either  the 
applicant  or  by  any  person  who  owns  or 
controls  the  applicant  is  currently  in 
violation  of  the  Act  or  any  other  law, 
rule  or  regulation  referred  to  in  this 
paragraph."  30  CFR  773.15(b)(1).  This  is 
the  so-called  "permit  block,"  referring 
to  the  language  in  section  510(c)  that 
states  'the  permit  shall  not  be  issued 
until  the  applicant  submits  proof  that 
a  violation  of  a  surface  coal  mining 
operation  owned  or  controlled  by  the 
applicant  has  been  corrected  or  is  in  the 
process  of  being  corrected.  OSM  has 
also  established  the  ApplicantA^iolator 
System  (AVS),  a  computerized  system  to 
store  data  regarding  violations  and 
ownership  and  control  links  to  those 
violations.  See  Save  Our  Cumberland 
Mountains  v.  Lujan.  963  F.2d  1541, 
1545-46(D.C.  Cir.  1992). 

OHA's  proposed  rules  were  published 
on  the  same  day  as  OSM  proposed 
related  rules  defining  tlie  AVS, 
requiring  its  use  in  reviewing  pennit 
applications  to  determine  whether  there 
are  any  ownership  or  control  links 
between  applicants  and  persons  in 
violation,  and  proposing  procedures  and 
standards  for  an  applicant  or  other 
person  shovra  in  the  AVS  to  challengo 
ownership  and  control  links  shown  in 
the  AVS  and  the  status  of  the  violation. 
56  FR  45780-45804  (Sept.  6, 1991). 
OSM  also  proposed  to  amend  its 
existing  rules  govemuig  suspension  and 
rescission  of  improvidently  issued 
permits.  OSM's  proposed  rules  provided 
a  right  to  review  of  its  decisions  to 
suspend  or  rescind  a  pennit  under  the 


procedures  set  forth  in  OHA's  proposed 
rulemaking  of  sections  4.1370  through 
4.1377.  See  proposed  §  773.20(c)(2),  56 
FR  45799  (Sept.  6. 1991).  OSM's 
proposed  rules  also  provided  a  right  to 
review  of  its  written  decisions  on 
challenges  to  ownership  and  control 
links  and  the  status  of  violations  shown 
in  the  AVS  under  the  procedures  set 
forth  in  OHA's  proposed  rulemaking  of 
sections  4.1380  through  4.1387.  See 
proposed  30  CFR  773.24{d)(2)(ii).  56  FR 
45800(Sept.  6. 1991). 

OHA  received  comments  on  its 
proposed  rules  from  Texas  Utihties 
,  Services,  Inc.  (TU  Seraces),  the  Joint 
National  Coal  Association/ American 
Mining  Congress  Committee  on  Surface 
Mining  Regulations  (NCA/AMC),  and 
the  National  Wildlife  Federation  (NWF). 
The  NCA/AMC  comments  dealt  with 
both  OHA's  and  OSM's  proposed  rules. 

Proposed  Amendment  of  43  CFR 
4.1307(aM3)  Withdrawn 

As  part  of  its  September  6, 1991. 
proposed  rulemaking,  OHA  proposed  an 
amendment  to  43  CFR  4.1307(a)(3)  at  56 
FR  45808  which  set  forth  an  element  of 
OSM's  prima  facie  case  in  proceedings 
to  review  the  assessment  of  individual 
civil  penalties.  Proposed  43  CFR 
4.1307(a)(3)  complemented  proposed 
rules  by  OSM  at  56  FR  48924,  4892»- 
30  (Sept.  26. 1991)  addressing 
individual  civil  penalties.  Both  TU 
Services'  and  NCA/AMC's  comments 
expressed  reservations  about  the 
proposed  amendment  of  43  CFR 
4.1307(a)(3).  By  a  notice  published  in 
the  Federal  Register  on  October  16, 
1992,  OSM  vkdthdrew  its  September  26, 
1991,  proposed  rulemaking.  57  FR 
47431  (Oct.  16, 1992).  Therefore,  OHA 
hereby  withdraws  the  corresponding 
proposed  amendment  to  43  CFR 
4.1307(a)(3).  Because  this  proposed  rule 
concerning  an  element  of  OSM's  prima 
facie  case  in  individual  civil  penalty 
proceedings  is  withdrawn,  no  respMinse 
to  the  comments  concerning  it  is 
necessary. 

As  noted  above,  the  NCA/AMC 
comments  address  both  the  proposed 
OSM  rules  and  the  proposed  OHA  rules 
"[bjecause  [their]  comments  on  the 
proposal  by  {OHAj  are  interrelated  with 
[their]  concerns  about  the  OSM 
proposal."  NCA/AMC's  comments  that 
relate  to  the  procedures  for 
administrative  review  are  addresseil 
here. 

Procedural  Dae  Process 

NCA/AMC  stale  that  although  the 
proposed  rules  "purport  to  establish  a 
comprehensive  scheme  for 
administrative  review  of  ownership  and 
control  determinations  epianating  from 


the  AVS,  they  fall  far  short  of  providing 
the  meaningful  guarantees  that  the  due 
process  clause  requires."  They  fall 
short,  NCA/AMC  state,  because  the 
procedures  do  not  allow  one  to 
challenge  the  existence  of  the  violation 
.that  forms  the  basis  im  a  pennit  block 
under  section  510(c).  Further,  the 
proposed  rules  do  not  provide  "any 
opportunity  for  challenging  either  the 
status  of  the  violation  or  the  vaUdity  of 
the  AVS  link  prior  to  the  deprivation  of 
the  operator's  property  interest  through 
permit  denial,  suspension,  or 
revocation,  unless  the  apphcant  is  able 
to  meet  the  stringent  requirements  for 
seeking  temporary  relief  contained  in 
proposed  43  CP^R  4.1386  (emphasis  in 
original).  NCA/AMC  state  that  the  "right 
to  notice  and  a  hearing  pri(»-  to  a 
governmental  deprivation  of  private 
property  is  a  cornerstone  of  American 

.  jurisprodence,  and  is  a  well-established 
principle  in  cases  involving  the 
constitutionality  of  SMCRA  provisions" 
that  the  proposed  rules  fail  to  recognize. 
NCA/AMC  state  that  an  appeal  or 
challenge  to  AVS  infonnati(Hi  "must,  of 
necessity,  include  the  right  to  a  full  and 
fair  determination  on  the  merits  of  the 
violation  in  advance  of  any  decision  to 
prohibit  mining  through  the  sanctions 
contained  within  section  510(c)."  Under 
the  balancing  test  aimounced  in 
Mathews  v.  Eldridge,  424  U.S.  319 
(1976),  the  proposed  rules  do  not  sfforri 
due  process,  NCA/AMC  argue. 

A  fundamental  requirement  of  the 
Fifth  Amendment  to  the  Constitution  of 
the  United  States  that  "(n]o  person  shall 
*  •  *  be  deprived  of  life,  lib«ty,  or 
property,  without  due  process  of  law"  j«t 
the  opportimity  to  be  heard  at  a 
meaningful  time  and  in  a  meaningful 
manner.  Armstrong  v.  Kfanzo,  380  U.S. 

'  545,  552  (1965).  In  Mathews  v.  Eldridge, 
supra,  the  U.S.  Supreme  Court 
discussed  "the  extent  to  which  duo 
process  requires  an  e\identiary  hearing 
prior  to  the  deprivation  of  some  tjpe  of 
property  interest  even  if  such  a  hearing 
is  provided  thereafter."  424  U.S.  at  333, 
The  Court  quoted  Morrissey\.  Brewer, 
408  U.S.  471.  481  (1972).  that  "due 
process  is  flexible  and  calls  for  such 
procedural  protections  as  the  particulMr 
situation  demands,"  and  then  stated: 

|0]ur  prior  decisions  indicate  tiwt 
identification  of  the  spwifir  dicU'.es  of  due 
proc«&.s  gonerally  requires  considcratio.*!  uf 
three  distinct  factors:  First,  the  private 
interest  that  Kill  be  affectiwl  by  the  official 
BCtion;  second,  the  risk  of  an  crroneons 
deprivation  of  sm  h  interest  through  the 
proredures  used,  and  the  probable  valiM*.  if 
any,  of  additional  or  substitute  pro>:Rdural 
safeguards;  and  finally,  the  Governmcot's 
interest,  including  the  function  involved  and 
the  fiscal  and  adiuinistraUve  burdeos  that  Ibe 


additional  or  substitute  procedural 
requirement  would  entail.  See,  e.g.,  Goldberg 
V  Kelly.  (397  U.S.)  at  263-271. 

Mathews  v.  Eldridge,  supra  at  334-35. 
In  Goldberg  v.  Kelly,  397  U.S.  254 
(1970),  the  Supreme  Court  decided 
procedural  due  process  requires  that  a 
state  grant  an  evidentiary  hearing  before 
suspending  or  terminating  welfare 
payments  to  an  individual  who  meets 
the  statutory  qualifications  for  receiving 
them.  "ITJhe  crucial  factor  in  this 
context,"  the  Court  observed,  "is  that 
termination  of  aid  pending  resolution  of 
a  controversy  over  eligibility  may 
deprive  an  eligible  recipient  of  the  very 
means  by  which  to  live  while  he  waits." 
Id.  at  264  (emphasis  in  original). 
"(Clountervailing  governmental 
interests  in  conserving  fiscal  and 
administrative  resources  •  *  *  are  not 
overriding  in  the  welfare  context,"  the 
Court  stated.  Id.  at  265-66.  "(Hlowever, 
*  *  *  the  pre-termination  hearing  need 
not  take  the  form  of  a  judicial  or  quasi- 
judicial  trial."  the  Court  commented,  td. 
at  266.  A  complete  record  and  a 
comprehensive  opinion  are  not 
necessary;  an  opportunity  for  the 
welfare  recipient  to  confront  and  cross- 
examine  witnesses  relied  on  by  the 
'government,  and  to  retain  an  attorney, 
however,  are  necessary.  Id.  at  267-270. 
Also  necessary  is  an  impartial 
decisionmaker,  who  must  "state  the 
reasons  for  his  determination  and 
indicate  the  evidence  be  relied  on."  Id. 
at  271. 

OHA  believes  that,  when  analyzed 
under  Mathews  v.  Eldridge,  the 
procedures  proposed  for  OSM  decisions 
and  for  OHA  administrative  review  of 
those  decisions  provide  adequate  due 
process  protection  of  the  interests 
involved. 

The  proposed  rules  recognize  a 
distinction  between  a  person  who  holds 
a  permit  that  might  be  suspended  or 
rescinded  because  OSM  determines  it 
was  improvidently  issued  (43  CFR 
4.1370-4.1377)  and  a  person  who  has 
applied  for  a  permit  or  might  apply  for 
one  in  the  future  (43  CFR  4.1380- 
4.1387).  A  person  who  holds  a  permit  is 
entitled  to  more  protection  than  the 
person  who  has  applied  for  one  or  plans 
to  do  so.  In  recognition  of  this 
distinction.  OSM's  final  rule  30  CFR 
773.20(b)(2)  will  provide,  for  a  person 
who  has  a  permit,  that  OSM  will 
determine  whether  a  violation,  penalty 
or  fee  existed  when  it  was  cited  and 
whether  an  ownership  or  control  link 
between  a  permittee  and  the  person 
responsible  for  the  violation  existed, 
still  exists,  or  has  been  severed,  before 
issuing  a  notice  to  suspend  or  rescind  a 
permit.  An  applicant  for  a  permit, 
however,  may  challenge  the  existence  of 


a  violation  in  a  review  proceeding  under 

4  i  CFR  4.1360-^.1369  after  the 

a  )plication  has  been  denied,  not  before. 
/  n  applicant  (or  any  other  person 
s  town  in  the  AVS)  may  challenge  an 
0  vnership  or  control  link  or  the  status 

0  a  violation  before  a  permit 

a  >plication  is  denied,  or  even  filed. 

1  ider  proposed  30  CFR  773.24,  as 

c  iscussed  further  below.  (The  "status  of 
a  violation"  concerns  whether  the 
v  olation  remains  outstanding,  has  been 
a :  is  in  the  process  of  being  corrected. 
0  :  is  the  subject  of  an  administrative  or 
ji  idicial  appeal.  The  status  of  a  violation 
ii  distinct  from  "the  existence  of  a 

V  olation,"  i.e.,  whether  the  violation 
e  dsted  at  the  time  it  was  cited.) 

The  "private  interest  that  will  be 
a  fected,"  i.e.,  a  permit,  is  limited.  A 
p  ermit  is  issued  for  a  five-year  term 
(i  vith  a  right  of  renewal  unless  its  terms 

0  r  other  requirements  are  not  being 

r  let).  30  use.  1256(b).  (d)  (1988).  and 
ii ;  conditioned  on  compliance  with 
s  iveral  performance  standards.  30 

1  S.C.  1265(a)  (1988).  It  may  be 
t  irminated.  revised,  reviewed. 

s  ispended.  or  revoked.  30  U.S.C. 
1256(c).  1261(c),  1265(c),  1271(a)(4) 
(  988).  Thus,  while  valuable,  a  permit  to 
c  induct  surface  coal  mining  is  not  a 
p  rivate  interest  comparable  to  the 

V  elfare  benefits  in  Goldberg  v.  Kelly, 
a  ipra,  that  entitles  the  holder  to  an 

e  iridentiary  hearing  prior  to  suspension 
c  r  rescission.  In  Mathews  v.  Eldridge, 
s  ipra  at  343,  the  Supreme  Court  held 
t  lat  termination  of  disability  payments 
II  lay  be  effected  without  a 
{  retermination  evidentiary  hearing. 

5  imilarly,  suspension  or  rescission  of  a 
s  irface  coal  mining  permit  does  not 

r  squire  a  prior  hearing  in  addition  to  the 
c  ther  procedural  safeguards  provided  in 
tiie  OSM  and  OHA  rules. 

Those  rules  significantly  reduce  "the 
r  sk  of  an  erroneous  deprivation"  of  a 
I  ermit.  If  OSM  finds  a  permit  was 
i  nprovidently  issued  because  at  the 
t  me  it  was  issued  one  or  more  of  the 
c  ircumstances  set  forth  in  the  review 
c  riteria  in  30  CFR  773.20(b)(1)  existed, 
i  does  so  in  accordance  with  the 
s  :andards  for  challenging  ownership  or 
c  ontrol  links  and  the  status  of  violations 
i  1  proposed  30  CFR  773.26.  56  FR 
'  5801-45803  (Sept.  6, 1991).  See 
[  roposed  30  CFR  773.20(b)(2).  56  FR 
i.  5799  (Sept.  6. 1991).  As  mentioned 
i  30ve,  these  standards  will  apply,  under 
( >SMs  final  rule  30  CFR  773.20(b)(2).  to 
i  determination  whether  a  violation, 
[  enalty.  or  fee  existed  at  the  time  it  was 
( ited.  remains  unabated  or  delinquent, 
1  as  been  or  is  in  the  process  of  being 
<  orrected,  or  is  the  subject  of  an  appeal, 
I  nd  whether  an  ownership  or  control 

nk  between  the  permittee  and  the 


person  responsible  for  the  violation, 
penalty,  or  fee  existed,  still  exists,  or  has 
been  severed.  OSM  has  a  choice  of  four 
remedial  measures  if  it  finds  a  permit 
was  improvidently  issued,  including 
suspension  or  rescission  of  the  permit. 
30  CFR  773.20(c):  see  proposed 
§  773.20(c)(1),  56  FR  45799  (Sept.  6, 
1991).  If  it  decides  to  suspend,  it  will 
give  the  permittee  30  days  written 
notice  and  inform  the  permittee  of  its 
right  to  review  under  43  CFR  4.1370  et 
seq.  See  proposed  30  CFR  773.20(c)(2). 
56  FR  45799  (Sept.  6. 1991).  If  it  decides 
to  rescind,  it  will  issue  the  permittee  a 
notice  of  proposed  suspension  and 
rescission  under  30  CFR  773.21  that 
includes  the  reasons  for  finding  the 
permit  was  improvidently  issued  and 
will  inform  the  permittee  of  its  right  to 
review  under  43  CFR  4.1370  et  seq.  See 
proposed  30  CFR  773.20(c)(2),  56  FR 
45799  (Sept.  6. 1991). 

Under  OHA's  proposed  rules  43  CFR 
4.1370-4.1377.  the  permittee  may  file  a 
request  for  review  with  OHA  that 
includes  OSM's  notice;  documentary 
proof  or  offers  of  proof  concerning  the 
§  773.20(b)  review  criteria  (or  their 
analogues  in  §  773.21(a)(l)--(4));  other 
relevant  information;  a  request  for 
specific  relief;  and  a  request  for  an 
evidentiary  hearing.  §  4.1372.  The 
permittee  may  amend  its  request  for 
review  once  as  a  matter  of  right  before 
OSM  files  a  response  and  may  also  do 
so  afterwards  with  leave  of  the 
administrative  law  judge.  The 
administrative  law  judge  is  to  convene 
the  hearing  within  90  days  of  receiving 
responses  to  the  request  (unless  the 
parties  waive  this  deadline);  this  gives 
the  parties  an  opportunity  to  conduct 
discovery  under  43  CFR  4.1130-4.1141. 
§  4.1373.  The  administrative  law  judge 
must  issue  an  initial  decision  within  30 
days  of  the  date  the  hearing  record  is 
closed.  §  4.1375.  OSM  has  the  burden  of 
going  forward  to  present  a  prima  facie 
case  in  support  of  its  notice  while  the 
person  requesting  review  has  the 
ultimate  burden  of  persuasion  that  the 
notice  is  in  error.  §4.1374.  Any  party 
may  file  a  petition  for  discretionary 
review  of  the  administrative  law  judge's 
initial  decision  with  IBLA.  The  petition 
shall  attach  a  copy  of  this  decision  and 
specify  the  alleged  errors.  Other  parties 
have  30  days  to  file  responses,  after 
which  IBLA  shall  issue  a  decision 
within  60  days  denying  the  petition  or 
granting  it  and  deciding  the  merits. 
§4.1377. 

OSM's  proposed  rule  provides  that  its 
decision  to  suspend  or  rescind  will 
remain  in  effect  during  the  time  a 
request  for  review  is  pending  in  OHA 
unless  temporary  relief  is  granted  in 
accordance  with  43  CFR  4.1376.  30  CFR 
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773.20(c)(2),  56  FR  45799  (Sept.  6, 
1991).  Proposed  43  CFR  4.1376  provides 
that  with  a  request  for  review — or  at  any 
time  before  the  administrative  law  judge 
issues  the  initial  decision — any  party 
may  petition  for  temporary  relief  fi-om 
OSM's  notice  of  sus]}ension  or  notice  of 
proposed  suspension  and  rescission. 
Under  §  4.1376,  the  petition  must  show 
that  the  petitioner  has  a  substantial 
likelihood  of  prevailing  on  the  merits 
and  that  the  relief  it  seeks  will  not 
adversely  affect  public  health  or  safety 
or  cause  significant,  imminent 
environmental  harm.  Other  parties  have 
5  days  to  file  responses.  The 
administrative  law  judge  must  hold  a 
hearing  within  10  days  of  the  filing  of 
the  responses  if  a  hearing  has  been 
requested  and  must  issue  a  decision 
granting  or  denying  temporary  relief 
within  5  days  of  the  date  of  the  hearing, 
or  the  filing  of  the  responses  if  no 
hearing  is  held.  If  all  parties  have  been 
notified  of  the  petition  and  given  an 
opportunity  to  respond  (and  a  hearing 
has  been  held  if  requested),  the 
administrative  law  judge  may  grant 
temporary  relief  if  the  petitioner  has 
demonstrated  a  substantial  likeUhood  of 
prevaihng  on  the  merits  and  the  relief 
will  not  adversely  affect  public  health  or 
safety  or  cause  significant,  imminent 
environmental  harm.  These  standards 
are  based  on  those  contained  in  30 
U.S.C.  1275(c)  (1988).  As  noted  in  the 
preamble  to  the  proposed  regulations. 
56  FR  at  45807  (Sept.  6. 1991).  the  focus 
of  the  adverse  effect  inquiry  would  be 
on  the  permitted  operation  rather  than 
operation  allegedly  in  violation.  Any 
party  may  appeal  the  administrative  law 
judge's  decision  granting  or  denying 
temporary  relief  to  IBIA,  which  shall 
decide  the  appeal  expeditiously,  or  may 
seek  judicial  review. 

OHA  believes  "the  probable  value,  if 
any,  of  additional  or  substitute 
procedural  safeguards" — in  particular, 
an  evidentiary  hearing  before  a  decision 
to  suspend  or  rescind  is  effective — is 
minimal.  As  in  Mathews,  supra  at  343- 
345,  although  the  definition  of 
ownership  and  control  in  30  CFR  773.5 
includes  elements  or  judgment  where 
witness  credibiUty  and  veracity  will 
sometimes  play  a  role  (e.g., 
§§  773.5(a)(3),  773.5(b)(6)),  the 
determination  is  usually  made  on  the 
basis  of  docimients.  such  as  instruments 
of  ownership  or  voting  securities,  or  on 
the  basis  of  readily  and  often  publicly 
documentable  circumstances  such  as  a 
person's  status  as  an  officer  or  director 
of  an  entity,  the  permittee  or  operator  of 
a  surface  coal  mining  operation,  or  a 
general  partner  in  a  partemship  (e.g., 
§§  773.5(a)(lH2),  773.5(b)(l)-(2).  (4)- 


(5)).  Further,  a  permittee  receives 
sufficient  notice  of  OSM's  decision  to 
suspend  a  permit  (30  days  under 
proposed  §  773.20(c)(2))  or  rescind  a 
permit  (up  to  180  days  under  §  773.21) 
to  enable  it  to  request  review  by  an 
administrative  law  judge  before  the 
decision  becomes  effective.  The 
provisions  in  §§4.1370-4.1377 
imposing  short  time  fi-ames  for  each  step 
of  review  significantly  reduce  delay  due 
to  "the  torpidity  of  [the)  administrative 
review  process,"  Mathews,  supra  at  342, 
especially  if  temporary  rehef  is  sought. 

The  "Government's  interest"  is  to 
effectively  implement  section  510(c). 
specifically,  to  ensure  that  no  person  in 
violation  of  SMCRA  or  the  other 
specified  environmental  laws  obtains  or 
retains  a  permit  to  conduct  surface 
mining  operations  until  the  violation  is 
corrected  or  in  the  process  of  being 
corrected.  The  Department's  goal  of 
achieving  comphance  wdth  these  laws 
would  be  significantly  burdened  if  it 
were  required  to  provide  an  evidentiary 
hearing  before  OSM  could  decide  to 
suspend  or  rescind  a  permit  because  the 
person  should  not  have  received  the 
permit  when  it  was  issued.  It  was 
OSM's  experience  in  1992-93  that 
providing  informal  review  by  OSM  of 
the  proposed  entry  into  the  AVS  of 
information  concerning  ownership  or 
control  links  became  very  time-and- 
personnel-consuming.  For  105  cases  in 
1993,  for  example,  OSM  spent  more 
than  11,000  hours  from  after 
investigating  an  ownership  or  control 
link  to  issuing  its  final  decision,  a  mean 
of  105  hours  per  case.  It  would  be  even 
more  costly  to  require  an  evidentiary 
hearing  before  a  permit  was  suspended 
or  rescinded;  meanwhile,  mining  would 
continue  while  alleged  outstanding 
violations  existed. 

In  sirni.  as  the  Supreme  Court  stated 
in  Mathews,  supra  at  343,  "there  is  less 
reason  here  than  in  Goldberg  to  depart 
from  the  ordinary  principle,  established 
by  our  decisions,  that  something  less 
than  an  evidentiary  hearing  is  sufficient 
prior  to  adverse  administrative  action." 
OHA  believes  the  procedures  for  OSM 
decisionmaking  and  OHA 
administrative  review  on  the  proposed 
rules  provide  all  the  due  process  that  is 
due  before  an  improvidently  issued 
permit  is  suspended  or  rescinded. 

As  noted  above,  OSM's  proposed 
rules  also  provide  that  an  applicant  for 
a  permit  or  any  other  person  that  is 
shown  in  the  AVS  as  having  an 
owTiership  or  control  link  to  a  person 
may  challenge  the  link  (unless  the 
appUcant  or  other  person  is  bound  by  an 
earlier  administrative  or  judicial 
decision  concerning  the  link).  See 
proposed  30  CFR  773.24(a)(1),  56  FR 


45800  (Sept.  6.  1991).  An  applicant  or 
any  other  person  shown  in  the  AVS  may 
also  challenge  the  status  of  the  violation 
cited  in  a  federal  violation  notice 
naming  a  person  with  whom  the 
applicant  or  other  person  is  linked 
(unless  bound  by  a  decision  concerning 
the  status  of  the  violation).  See 
proposed  30  CFR  773.24(a)(2),  56  FR 
45800  (Sept.  6,  1991).  The  appHcant  or 
other  person  may  submit  a  written 
explanation  and  supporting  evidence  to 
OSM  concerning  the  existence  of  the 
link  or  the  status  of  the  violation.  See 
proposed  §  773.24(b),  56  FR  45800 
(Sept.  6. 1991).  Applying  the  standards 
for  challenging  ownership  and  control 
links  and  the  status  of  violations 
contained  in  proposed  §  773.26,  56  FR 
45801-03  (Sept.  6, 1991),  OSM  will 
either  correct  the  information  in  the 
AVS,  if  the  applicant  or  other  person 
shows  the  lirik  is  erroneous  or  the 
violation  is  no  longer  outstanding,  or,  if 
this  is  not  shown,  OSM  will  so  notifj- 
the  applicant  or  other  person.  See 
proposed  §  773.24(d),  56  FR  45800 
(Sept.  6, 1991).  In  either  event,  OSM 
will  issue  a  written  decision  and  serve 
it  bv  certified  mail.  See  proposed 
§§  773.24(d)(2)(i).  56  FR  45800-01 
(Sept.  6.  1991).  The  applicant  or  other 
person  has  a  right  to  request  review 
within  30  days  of  service  of  OSM's 
decision  under  the  procedures  proposed 
by  OHA  in  43  CFR  4.1380-4.1387. 
OSM's  decision  remains  in  effect 
pending  a  decision  on  review  unless 
temporary  relief  is  granted  imder 
proposed  §4.1386.  See  proposed 
§  773.24(d)(2)(ii).  56  FR  45801  (Sept.  6. 
1991). 

OHA's  procedures  in  proposed  43 
CFR  4.1380-4.1387  closely  parallel 
those  in  §§4.1370-4.1377.  Any  person 
who  receives  a  written  OSM  decision 
concerning  a  challenge  to  the  existence 
of  a  link  or  the  status  of  a  violation  may 
request  review.  §4.1381.  The  required' 
contents  of  the  request  are  set  forth  in 
proposed  §  4.1382;  the  request  may  be 
amended  once  as  a  matter  of  right  before 
a  response  is  filed  by  OSM  and  with  the 
leave  of  an  administrative  law  judge 
thereafter.  §  4.1382(c).  The 
administrative  law  judge  is  to  convene 
a  hearing  within  90  days  of  receipt  of 
the  responses  imless  the  parties  waive 
that  deadline,  and  give  notice  at  least  10 
days  in  advance  of  the  hearing.  §4.1383. 
OSM  has  the  burden  of  going  forward  to 
present  a  prima  facie  case  in  support  of 
its  decision,  while  the  person  requesting 
review  has  the  ultimate  burden  of 
persuasion  that  the  decision  is  in  error. 
§  4.1384.  An  initial  decision  is  required 
withiaSO  days  after  the  record  of  the 
hearing  is  closed.  §  4.1385.  At  any  time 
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befote  die  initial  decision  is  issued,  any 
party  may  file  a  petition  for  temporary 
relief  from  OSM's  decision.  Temporary 
relief  may  be  granted  if  all  parties  to  the 
proceeding  have  been  notified  of  the 
petition,  have  had  an  opportunity  to 
respond,  and  a  hearing  has  been  held  if 
requested;  and  if  the  petitioner  has 
demonstrated  that  it  has  a  substantial 
likelihood  of  prevailing  on  the  merits 
and  that  temporary  relief  will  not 
adversely  affect  public  health  or  safety 
or  cause  significant,  imminent 
environmental  harm.  §  4.1386. 
Expedited  review  by  IBLA  or  judicial 
review  of  a  decision  granting  or  denying 
temporary  relief  may  be  requested 
within  30  days  of  receipt  of  the 
decision.  §  4.1386(h).  If  temporary  relief 
is  not  requested,  any  party  may  file  a 
petiton  for  discretionary  review  of  the 
administrative  law  judge's  initial 
decision  within  30  daysnof  receiving  it. 
§  4.1387.  The  Board  is  to  issue  a 
decision  denying  the  petition  or 
granting  it  and  ruling  on  the  merits 
within  60  days  of  the  deadline  for  filing 
responses  to  the  petition  section 
4.1387(d). 

-  The  natiue  of  a  person's  interest  in  an 
application  for  a  permit  cannot  be 
regarded  as  a  "legitimate  claim  of 
entitlement"  to  a  permit  and  therefore 
requires  less  due  process  protection 
than  the  interest  of  a  person  who  holds 
a  permit  that  is  subject  to  suspension  or 
rescission  because  it  was  improvidently 
issued.  See  Board  of  Regents  v.  Roth, 
408  U.S.  554.  569-71,  577  (1972).  For  a 
person  who  has  applied  for  a  permit  or 
may  apply  for  one,  due  process  does  not 
require  a  hearing  on  the  existence  of  an 
ownership  or  control  link  or  on  the 
existence  of  a  violation  when  it  was 
cited  before  OSM  issues  a  decision 
under  proposed  30  CFR  773.24.  If  the 
proposed  procedures  in  §§4.1370- 
4.1377  for  administrative  review  of 
notices  of  permit  suspension  or 
rescission  under  proposed  30  CFR 
773.20(c)(2)  provide  adequate  due 
process  protection,  as  OHA  believes, 
then  the  parallel  procedures  in 
proposed  §§4.1380-4.1387  certainly 
satisfy  due  process  requirements  for 
OSM's  decisions  regarding  ownership 
and  control  links  or  the  status  of  a 
violation  under  proposed  30  CFR 
773.24.  In  particular,  an  applicant's 
opportunity  to  obtain  temporary  relief 
under  43  CFR  4.1386  from  an  OSM 
decision  provides  sufficient  due  process 
at  this  stage.  Further  administrative 
review  is  available  to  an  applicant  for  a 
permit  in  an  appeal  of  the  denial  of  the 
application  under  existing  procedures 
in  43  CFR  4.1360  through  4.1369,  when 
the  existence  of  the  violation  may  be 


challenged.  Providing  an  evidentiary 
hearing  before  CSM  decisions  imder 
proposed  30  CFR  773.24  would  severely 
imdede  the  Department's  effective 
imnlementation  of  section  510(c). 

Sta^  Primacy 

nJCA/AMC  argue  that  the  proposed 
OSl^  and  OHA  regulations  "undermine 
statt  primacy  (under  section  503  of 
SMCRA.  30  U.S.C.  (1988)]  entirely,  by 
preempting  state  permitting  authority 
where  the  ownership  and  control 
pre  umption  is  based  on  information 
con  ained  within  the  AVS.  *   *  * 
Ad(  itionally.  OSM  and  OHA  propose  to 
reqi  ire  that  any  appeals  from  decisions 
on  I  ae  ownership  and  control 
pre!  umptions  be  made  before  the  OHA 
in  a  xordance  with  the  proposed  OHA 
regi  lations  at  43  CFR  4.1380.  •  •   • 
Mo:  eover.  OSM  would  create  a 
con  pletely  federalized  process  for 
adn  inistrative  review  of  the  AVS 
linl  age." 

T  le  regulatory  authority  in  a  state  that 
has  leen  delegated  primacy  under 
seel  ion  503  will  retain  its  authority  to 
issi  B  permits.  Information  in  the  AVS  is 
"ot  er  information  available  to  the 
regi  latory  authority,"  within  the 
me<  oing  of  section  510(c).  that  a  state 
regi  latory  authority  must  use  in 
dec  ding  whether  or  not  issuance  of  a 
pen  lit  should  be  blocked.  The  state 
regi  latory  authority's  decision  is  its 
owi  — subject,  of  course,  to  OSM 
ove  sight.  See  30  U.S.C.  1202(g), 
121  1(c).  1253. 1254, 1255.  and  1271.  - 

A  1  applicant  or  other  person  shown 
in  I  le  AVS  in  an  ownership  or  control 
linl  to  any  person  cited  in  a  state 
vio  ition  notice  may  challenge  the 
Stat  IS  of  the  violation  in  that  notice 
unc  er  the  state  program  equivalents  to 
pro  )Osed  30  CFR  773.24(b)-(d)  and 
773  26.  See  proposed  30  CFR 
773  24(a)(3),  56  FR  45800  (Sept.  6, 
199 1).  Similarly,  decisions  by  a  state 
regj  latory  authority  to  suspend  or 
res(  ind  a  permit  are  reviewed  by  the 
Stal  2  program  equivalent  of  proposed  43 
CFI  4.1370-4.1377.  See  proposed  30 
CFI  773.20(c)(2).  56  FR  45799  (Sept.  6, 
199 1).  The  fact  that  challenges  to 
owi  erships  and  control  links  and  to  the 
Stat  IS  of  violations  are  made  to  OSM  by 
app  icants  or  other  persons  shown  in 
the  WS_ under  proposed  30  CFR 
773  24(aJ(l)  and  (a)(2),  and  that  OSM's 
dec  sions  are  reviewed  under  proposed 
43  I  :FR  4.1380-4.1387,  is  a  ftinction  of 
OS  1's  maintenance  of  the  data  in  AVS 
anc  its  responsibihty  to  keep  that  data 
ace  u-ate  and  up-to-date.  But  OSM's  role 
in  (  eciding  on  the  accuracy  of  the  data 
anc  OHA's  role  in  reviewing  those 
dec  sions  do  not  subvert  the  authority  of 
the  >tate  regulatory  authority  in  a 


primacy  state  to  make  decisions  on 
applications  for  permits. 

Burden  of  Proof 

NCA/AMC  object  to  OHA's  proposed 
43  CFR  4.1374(b)  and  4.1384(b),  which 
place  the  ultimate  burden  of  persuasion 
on  a  permittee  that  seeks  review  of  a 
notice  of  proposed  suspension  or 
rescission  and  on  an  appUcant  or  other 
persons  that  seeks  review  of  an  OSM 
decision  on  a  challenge  to  an  ownership 
and  control  link  or  status  of  a  violation 
shovm  in  the  AVS.  In  proposed 
§§  4.1374(a)  and  4.1384(a),  OSM  has  the 
burden  of  going  forward  to  present  a 
prima  facie  case  of  the  validity  of  the 
notice  or  decision.  NCA/AMC  state  that 
when  OSM  seeks  to  overturn  a  permit 
as  improvidently  issued,  it  should  bear 
the  ultimate  burden  of  proving  its  case. 
"All  permits,  once  issued,  should  be 
accorded  some  presumption  that  they 
were  issued  in  accordance  and 
compliance  with  applicable  law.  •   *   * 
[lit  is  the  party  seeking  to  set  aside  the 
permitting  decision  who  should  bear 
both  the  burden  of  going  forward  to 
establish  a  prima  facie  case  and  the 
ultimate  burden  of  persuasion,  "NCA/ 
AMC  state. 

Allocation  of  the  burdens  of  proof  in 
proposed  43  CFR  4.1374  and  4.1384  is 
consistent  with  other  OHA  regulations 
governing  review  of  OSM  decisions.  See 
43  CFR  4.1171,  4.1193.  4.1366.  OSM's 
burden  of  going  forward  to  support  a 
prima  facie  case  of  the  validity  of  its 
notice  or  decision  means  it  must  present 
"sufficient  evidence  *   *   *  to  establish 
the  essential  facts  •   •   •  which 
evidence  will  remain  sufficient  if  not 
contradicted.  It  is  evidence  that  will 
justify  but  not  compel  a  finding  in  favor 
of  the  one  presenting  it."  James  Moore. 
1  IBSMA  216,  223  n.7,  86  I.D.  369,  373 
n.7  (1979).  It  is  the  permittee,  applicant, 
or  other  person  shown  in  the  AVS  who 
will  have  access  to  information  that 
would  overcome  OSM's  prima  facie 
case.  Harry  Smith  Construction  Co.  v. 
OSM.  78  IBLA  27,  31  (1983).  Under  the 
Administrative  Procedure  Act,  5  U.S.C. 
556(d)  (1988),  OSM  properly  bears  only 
the  burden  of  going  forward  with  proof, 
not  the  ultimate  burden  of  persuasion. 
Environmental  Defense  Fund,  Inc.  v. 
Environmental  Protection  Agency.  548 
F.2d  998. 1012-13  (D.C.  Cir.  1976). 

Right  of  Appeals  From  OSM  Decisions 
for  Adversely  A£fected  Persons;  Notice 
of  Appeals  to  Adversely  Affected 
Persons 

The  NWF  comments  criticized 
proposed  43  CFR  4.1371  for  its  failure 
to  incorporate  the  rights  of  citizens  to 
challenge  decisions  by  OSM  regarding 
improvidently  issued  permits  under  30 
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CFR  773.20.  As  explained  above,  30 
CFR  773.20  provides  that  a  permit  has 
been  improvidently  issued  if,  under  the 
violations  review  criteria  at  the  time  the 
permit  was  issued,  the  regulatory 
authority  should  not  have  issued  the 
permit.  Proposed  43  CFR  4.1371  grants 
a  right  of  review  to  a  "permittee  that  is 
served  with  a  notice  of  suspension 
under  30  CFR  773.20(c)(2)  or  a  notice  of 
proposed  suspension  and  rescission 
under  30  CFR  773.21."  The  rights  of 
citizens  to  appeal  similar  decisions  have 
been  completely  overlooked,  NWF 
states. 

Similarly,  NWF  objects  to  proposed 
43  CFR  4  1381,  which  authorizes  "(ajny 
person  who  receives  a  written  decision 
from  OSM"  pursuant  to  proposed  30 
CFR  773.24(d)(2)  or  773.25(c)(2)  to  file  " 
a  request  for  review  of  OSM's  finding 
that  such  person  is  in  an  ownership  or 
control  link  to  any  person  cited  in  a 
violation  notice  within  the  scope  of  30 
CFR  773.5  and  773.15(b).  No  provision 
for  citizen-initiated  appeals  of  these 
decisions  exists  under  the  proposed 
rules,  NWF  states.  "Decisions  by  OSM 
not  to  act  on  the  information  provided 
by  citizens,  or  decisions  to  issue  permits 
in  the  face  of  information  that  indicates 
an  ownership  or  control  link  to  a 
violation,  should  be  subject  to  review  by 
the  Office  of  Hearings  and  Appeals," 
NWF  comments. 

NWF  also  criticizes  lack  of  notice  to 
affected  citizens.  Although  proposed  43 
CFR  4.1372(b)  provides  to  "OSM  and  all 
interested  parties"  the  right  to  file  an 
answer  to  a  request  for  review  of  a 
decision  to  suspend  or  rescind  a  permit 
as  improvidently  issued  and  to  request 
an  evidentiary  hearing  even  if  the 
person  requesting  review  does  not,  it  is 
silent  as  to  how  interested  parties  other 
than  OSM  are  to  know  that  a  request  for 
review  has  been  filed,  NWF  states.  Only 
counsel  for  OSM  would  be  served  with 
a  copy  of  a  request  for  review  under  43 
CFR  4.1109,  NWF  observes.  Similarly, 
the  rules  proposed  in  43  CFR  4.1380- 
4.1387  for  review  of  OSM  decisions 
concerning  ownership  and  control  links 
provide  "no  notice  to  citizens  who  may 
be  substantially  and  adversely  affected 
by  a  reversal  of  a  determination  of 
ownership  and  control  linkage,"  NWF 
comments.  Specific  provisions  for 
notice  to  all  affected  persons  of  appeals 
of  both  kinds  of  OSM  decisions  should 
be  adopted,  NWF  urges. 

OHA  agrees  that  provisions  for  notice 
to  citizens  of  appeals  of  OSM  decisions 
concerning  permit  suspension  and 
rescission  and  concerning  ownership 
and  control  links  and  for  rights  of 
appeal  of  such  OSM  decisions  were  not 
included  in  the  proposed  rules.  Adding 
such  provisions  to  the  final  rules  on  the 


basis  of  NWF's  comments,  however, 
without  providing  an  opportunity  for 
notice  and  comment,  might  be  regarded 
as  inconsistent  with  the  requirements  of 
the  Administrative  Procedure  Act.  See 
American  Federation  of  Labor  v. 
Donovan,  757  F.2d  330,  338-40  (D.C. 
Cir.  1985).  After  consultation  with  OSM, 
OHA  may  propose  rules  concerning 
these  issues  in  the  future.  Meanwhile, 
no  right  of  appeal  by  citizens  from  OSM 
decisions  not  to  find  an  ownership  or 
control  link  is  available  under  these 
rules.  Citizens  may  of  course  avail 
themselves  of  existing  procedures,  e.g., 
30  CFR  773.13,  842.11,  842.12,  842.15. 
and  843.21,  and  petition  for  leave  to 
intervene  in  proceedings  under 
§§4.1370-1.1377  and  4.1380-4.1387  in 
accordance  with  43  CFR  4.1110. 

Changes  in  the  Final  Rules  From  the 
Proposed  Rules 

OHA  believes  no  revisions  to 
proposed  43  CFR  4.1370-4.1377  and 
4.1380-4.1387  are  required  in  response 
to  the  comments.  However,  OHA  has 
made  the  following  changes  to  the 
proposed  rules  to  improve  their  clarity 
and  to  remove  references  to  section 
numbers  of  the  rules  proposed  by  OSM: 

1.  43  CFR  4.1373(a^  The  phrase  "If  a 
hearing  is  requested"  has  been  added  at 
the  beginning  of  the  first  sentence,  and 
the  remainder  of  the  sentence  revised,  to 
account  for  the  possibility  that  a  hearing 
might  not  be  requested. 

2.  43  CFR  4.1373(b):  "of  the  date  of 
the  hearing"  has  been  added  at  the  end 
of  the  sentence  to  make  clear  that  notice 
shall  be  given  at  least  10  days  in 
advance  of  the  hearing. 

3.  43  CFR  4.1375:  An  alternative 
deadline  is  provided  for  issuance  of  an 
initial  decision  when  no  hearing  is  held. 

4.  43  CFR  4.1380:  The  language 
concerning  the  kind  of  OSM  decisions 
from  which  a  request  for  review  may  be 
filed  has  been  revised  to  replace 
references  to  30  CFR  773.5  and 
773.15(b)  with  a  more  general 
description,  i.e.,  decisions  on  challenges 
by  an  applicant  or  other  person  shown 
in  the  AVS  to  an  ownership  or  control 
link  or  the  status  of  a  violation. 

5.  43  CFR  4.1381(a):  The  specific 
references  to  proposed  30  CFR 
773.24(d)(2)  and  773.25(c)(2)  and  to  30 
CFR  773.5  and  773.15(b)  have  been 
replaced  with  language  describing  the 
kind  of  OSM  decision  from  which  a 
request  for  review  may  be  filed,  i.e.,  a 
wTitten  decision  by  OSM,  in  response  to 
a  challenge  from  an  applicant  or  other 
person  shown  in  the  AVS,  on  whether 
or  not  the  ownership  or  control  link  has 
been  shown  to  be  erroneous  or  has  been 
rebutted  and/or  whether  the  violation 
covered  by  the  notice  remains 


outstanding,  has  been  corrected,  or  is 
the  subject  of  a  good  faith  appeal. 

6.  43  CFR  4.1383(a):  The  phrase  'If  a 
hearing  is  requested"  has  been  added  at 
the  beginning  of  the  first  sentence,  and 
the  remainder  of  the  sentence  revised,  to 
account  for  the  possibility  that  a  hearing 
might  not  be  requested. 

7.  43  CFR  4.1383(b):  "of  the  date  of 
the  hearing"  has  been  added  at  the  end 
of  the  sentence  to  make  clear  that  notice 
shall  be  given  at  least  10  days  in 
advance  ofthe  hearing. 

8.  43  CFR  4.1385:  An  alternative 
deadline  is  provided  for  issuance  of  an 
initial  decision  when  no  hearing  is  held. 

In  addition,  in  order  to  implement  the 
Administrative  Dispute  Resolution  Act. 
OHA  has  added  rules  (§§4. 1371(c). 
4.1381(c))  providing  the  parties  an 
opportunity  to  employ  alternatives 
means  of  dispute  resolution,  as  defined 
in  5  U.S.C.  571(3)  (1988),  'oefore  the 
hearing  and  appeals  procedures  set  forth 
in  the  following  rules.  Any  party  could 
decline  this  opportunity,  in  its 
discretion,  at  any  time.  Because  no  new 
obligations  are  imposed  and  this 
voluntary  procedure  does  not  affect 
substantive  rights,  its  adoption  does  not 
require  separate  notice  under  the 
Administrative  Procedure  Act. 

Determination  of  Effects 

The  Department  has  determined  that 
these  rules  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatorv 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

Executive  Order  12866 

These  rules  were  not  subject  to  O.MB 
review  under  Executive  Order  12866. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
these  rules  will  not  significantly  affect 
the  quahty  ofthe  human  envirormient 
on  the  basis  of  the  categorical  exclusion 
of  regulations  of  a  procedural  nature  set 
forth  in  516  DM  2.  Appendix  1.  section 
1.10. 

Paperwork  Reduction  Act 

These  rules  contain  no  information 
collection  requirement  requiring  Offic  (^ 
of  Management  and  Budget  approval 
under  44  U.S.C.  3501  et  seq. 

Takings  Implication  Assessment 

These  rules  do  not  pose  any  takings 
implications  requiring  preparation  of  a 
Takings  Implication  Assessment  under 
Executive  Order  No.  12630  of  March  18. 
1988. 

Drafting  Information 

The  primary  author  of  these 
regulations  is  Will  A.  Irwin, 


Administrative  Judge,  Interior  Board  of 
Land  Appeals.  OfBce  of  Hearings  and 
Appeals.  U.S.  Department  of  the 

Inferior. 

List  orSul^ects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure,  Mines,  Public  lands.  Surface 
mining. 

For  the  reasons  set  forth  in  the 
preamble,  subpart  L  of  part  4  of  title  43 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

Dated:  August  18. 1994. 

Bonnie  R.  Cohen, 

Assistant  Secretary — Policy.  Management 
and  Budget. 

43  CFR  part  4  is  amended  as  follows: 
PART  4— [AMENDED] 

Subpart  L— Special  Rules  Applicabfe 
to  Surface  Coal  Mining  Hearings  and 
Appeals 

1.  The  authority  citation  for  part  4, 
subpart  L,  continues  to  read  as  follows: 

Authoritjr:  30  U.S.C.  1256, 1260. 1261, 
1264.  126«,  1271. 1272, 1275, 1293:  5  U.S.C. 
301. 

2.  Section  4.1105  is  amended  by  " 
revising  paragraph  {a)(2)  introductory 
text  to  read: 


§4.1105 

(a)  •  •  ' 

(2)  In  a  review  proceeding  under 
§§4.1160  through  4.1171,  4.1180 
through  4.1187,  4.1300  through  4.1309. 
4.1350  through  4.1356.  4.1360  through 
4.1369,  4.1370  through  4.1377.  4.1380 
through  4.1367  or  4.1390  through 
4.1394  of  this  part,  OSM,  as  represented 
by  the  Office  of  the  Solicitor. 
Department  of  the  Interior,  and — 
***** 

3.  New  §§4.1370  through  4.1377  and 
a  new  undesignated  heading  preceding 
them  are  added  to  read: 

Review  af  Decisiaas  «f  the  OfiRce  of  Surface 
Mining  Suspending  or  Rescinding 
Improvidently  Issued  Permits 

Sec. 

4.1370  Scope. 

4.1371  Who  may  file,  where  to  file,  when  to 
file.      . 

4.1372  Contents  of  request  for  review, 
response  to  request,  amendment  of 
request 

4.1373  Hearing. 

4. 1 374  Burdens  of  proof. 

4.1 375  Tune  for  initial  decision. 

4 . 1 3TB    Petition  for  temporary  relief  from 
notice  of  suspension  or  notice  of 
proposed  suspension  and  rescission; 
appeals  from  decisions  granting  or 
denying  temporary  relief. 

4.1377    Petition  ferdiscretionary  review  of 
initial  decisions. 


Review  of  Decisioiis  of  the  Office  of 
Silrface  Mining  Suspending  or 
Rescinding  improvidently  Issued 
Permits 

§'.1370    Scope. 

sections  4.1370  through  4.1377 
go  vera  the  procedures  for  review  of 
nc  tices  from  OSM  of  suspension  of 
in  providently  issued  permits  issued 
ut  der  30  CFR  773.20(c)  or  of  notices  of 
pi  jposed  suspension  and  rescission  of 
in  providently  issued  permits  issued 
ui  der  30  CFR  773.21. 


§'.1371 
to  fUe. 


Who  may  file,  wrtwre  to  file,  when 


a)  A  permittee  that  is  served  with  a 
ndtice  of  suspension  under  30  CFR 

7;  3.20(c)(2)  or  a  notice  of  proposed 
si  spension  and  rescission  under  30  CFR 
7 >  3.21  may  file  a  request  for  review 
w  th  the  Hearings  Division.  OfGce  of 
H(  arings  and  Appeals.  U.S.  Department 
of  the  Interior.  4015  Wilson  Boulevard, 
A  lington,  Virginia  22203  (Telephone 
7C  3-235-3800)  within  30  days  of 
se  vice  of  the  notice. 

b)  Failure  to  file  a  request  for  review 
w  thin  30  days  of  service  of  the  notice 
sh  ill  constitute  a  waiver  of  review  of  the 
n(  tice.  An  untimely  request  for  review 
sli  ill  be  dismissed. 

c)  Where  appropriate  under  the 

Ai  Iministrative  Dispute  Resolution  Act, 
5  J.S.C.  §§571-583.  the  Hearings 
D  vision  may  use  a  dispute  resolution 
pi  jceeding,  if  the  parties  agree  to  such 
pi  xeeding.  before  the  procedures  set 
fo  th  in  §§4.1373  through  4.1377. 

§'.1372    Contents  of  requests  for  review, 
re  iponse  to  request,  amendnient  of 
re  ]uest 

a)  The  request  for  review  shall 
in  :!ude: 

1)  A  copy  of  the  notice  of  suspension 
01  the  notice  of  proposed  suspension 

ai  d  rescission-, 

2)  Documentary  proof,  or,  where 

a{  propriate,  offers  of  proof,  concerning 
th  i  matters  set  forth  in  30  CFR  773.20(b) 
01  773.21(aKl)  through  (4)  showing  that 
th  s  person  requesting  review  is  entitled 
tc  administrative  relief; 

(3)  A  statement  whether  the  person 

re  ijuesting  review  wishes  an  evidentiary 
h(  aring  or  waives  the  opportunity  for 
SI  ch  a  bearing; 

(4)  A  request  for  specific  relief;  and 

(5)  Any  other  relevant  information, 
(b)  Within  20  days  of  service  of  the 

re  [juest  for  review  by  the  permittee  in 
ac  cordance  with  43  CFR  4.1109,  OSM 
ai  d  all  interested  parties  shall  file  an 
aj  swer  to  the  request  tm  review  or  a 
m  3tion  in  response  to  the  request  or  a 
St  itement  that  no  answer  or  motion  will 
hi  filedj  OSM  or  any  interested  party 
m  ly  request  an  evidentiary  hearing  even 


if  the  person  requesting  review  has 
waived  the  opportunity  for  such  a 
hearing. 

(c)  Tne  permittee  may  amend  the 
request  for  review  once  as  a  matter  of 
right  before  a  response  in  accordance 
with  paragraph  (b)  of  this  section  is 
required  to  be  filed.  After  the  period  for 
filing  such  a  response,  the  permittee 
may  file  a  motion  for  leave  to  amend  the 
request  for  review  with  the 
administrative  law  judge.  If  the 
administrative  law  judge  grants  a 
motion  for  leave  to  amend,  he  shall 
provide  OSM  and  any  other  party  that 
filed  a  response  in  accordance  with 
paragraph  (b)  not  less  than  10  days  to 
file  an  amended  response. 

§4.1373    Hearing. 

(a)  If  a  hearing  is  requested,  the 
administrative  law  judge  shall  convene 
the  hearing  within  90  days  of  receipt  of 
the  responses  under  §4. 1372(a).  The  90- 
day  deadline  for  convening  the  hearing 
may  be  waived  for  a  definite  time  by  the 
WTitten  agreement  of  all  parties,  fileid 
with  the  administrative  law  judge,  or 
may  be  extended  by  the  administrative 
law  judge,  in  response  to  a  motion 
setting  forth  good  cause  to  do  so,  if  no 
other  party  is  prejudiced  by  the 
extension. 

(b)  The  administrative  law  judge  shall 
give  notice  of  the  hearing  at  least  10 
days  in  advance  of  the  date  of  the 
hearing. 

§  4. 1 374    Burdens  of  proof. 

(a)  OSM  shall  have  the  burden  of 
going  forward  to  present  a  prima  facie 
case  of  the  validity  of  the  notice  of 
suspension  or  the  notice  of  proposed 
suspension  and  rescission. 

(b)  The  permittee  shall  have  the 
ultimate  burden  of  persuasion  by  a 
preponderance  of  the  evidence  that  the 
notice  is  invalid. 

§  4.1 375    Time  for  initiaJ  decision. 

The  administrative  law  judge  shall 
issue  an  initial  decision  within  30  days 
of  the  date  the  record  of  the  hearing  is 
closed,  or,  if  no  hearing  is  held,  within 
30  days  of  the  deadline  for  filing 
responses  under  §  4.1372(b). 

§  4.1 376    Petition  tor  temporary  relief  from 
notice  of  suspension  or  notice  of  proposed 
suspension  and  rescission:  appeals  from 
decisions  granting  or  denying  temporary 
relief. 

(a)  Any  party  may  file  a  petition  for 
temporary  relief  from  the  notice  of 
suspension  or  the  notice  of  proposed 
suspension  and  rescission  in 
conjunction  with  the  filing  of  the 
request  for  review  or  at  any  time  before 
an  initial  decision  is  issued  by  the 
administrative  law  judge. 
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(b)  The  petition  for  temporary  relief 
shall  be  filed  with  the  administrative 
law  judge  to  whom  the  request  for 
review  has  been  assigned.  If  none  has 
been  assigned,  the  petition  shall  be  filed 
with  the  Hearings  Division,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior.  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203  (Telephone 
703-235-3800). 

(c)  The  petition  for  temporar>'  relief 
shall  include: 

(1)  A  statement  of  the  specific  relief 
requested; 

(2)  A  detailed  statement  of  why 
temporary  relief  should  be  granted, 
including — 

(i)  A  showing  that  there  is  a 
substantial  likeUhood  that  petitioner 
%vill  prevail  on  the  merits,  and 

(ii)  A  showing  that  the  relief  sought 
will  not  adversely  affect  the  public 
health  or  safety  or  cause  significant. 
imminent  environmental  harm  to  land, 
air  or  water  resources; 

(3)  A  statement  whether  the  petitioner 
requests  an  evidentiary  hearing. 

(d)  Any  party  may  file  a  response  to 
the  petition  no  later  than  5  days  after  it 
was  served  and  may  request  a  hearing 
even  if  the  petitioner  has  not  done  so. 

(e)  The  administrative  law  judge  may 
hold  a  hearing  on  any  issue  raised  by 
the  petition  within  10  days  of  the  filing 
of  responses  to  the  petition,  and  shall  do 
so  if  a  hearing  is  requested  by  any  party. 

(f)  The  adininistrative  law  judge  shall 
issue  an  order  or  decision  granting  or 
denying  the  petition  for  temporary  relief 
within  5  days  of  the  date  of  a  hearing  • 
on  the  petition  or,  if  no  hearing  is  held, 
of  service  of  the  responses  to  the 
petition  on  all  parties. 

(g)  The  adininistrative  law  judge  may 
only  grant  temporary  relief  if: 

(1)  All  parties  to  the  proceeding  have 
been  notified  of  the  petition  and  have 
had  an  opportunity  to  respond  and  a 
hearing  has  been  held  if  requested; 

(2)  The  petitioner  has  demonstrated  a 
substantial  likelihood  of  prevailing  on 
the  merits;  and 

(3)  Temporary  relief  will  not 
adversely  affect  public  health  or  safety 
or  cause  significant,  imminent  harm  to 
Icind.  air  or  water  resources. 

(h)  Any  party  may  file  an  appeal  of  an 
order  or  decision  granting  or  denying 
temporary  relief  with  the  Board  writhin 
30  days  of  receipt  of  the  order  or 
decision  or,  in  the  alternative,  may  seek 
judicial  review  within  30  days  in 
accordance  with  section  526(a)  of  the 
Act,  30  U.S.C  1276(a).  If  an  appeal  is 
filed  with  the  Board,  the  Board  shall 
issue  an  expedited  briefing  schedule 
and  shall  decide  the  appeal 
expeditiously. 


§  4.1 377    Petition  for  discretionary  review 
of  Initial  decision. 

(a)  Any  party  may  file  a  petition  for 
discretionary  review  of  an  initial 
decision  of  an  administrative  law  judge 
issued  under  §  4.1375  with  the  Board 
within  30  days  of  receipt  of  the 
decision.  An  untimely  petition  shall  be 
dismissed. 

(b)  The  petition  for  discretionary 
review  shall  set  forth  specifically  the 
alleged  errors  in  the  initial  decision, 
with  supporting  argument,  and  shall 
attach  a  copy  of  the  decision. 

(c)  Any  party  may  file  a  response  to 
the  petition  for  discretionary  review 
within  30  days  of  its  service. 

(d)  The  Board  shall  issue  a  decision 
denying  the  petition  or  granting  the 
petition  and  deciding  the  merits  within 
60  daysTjf  the  deadline  for  filing 
responses. 

4.  New  §§  4.1380  through  4.1387  and 
a  new  undesignated  heading  preceding 
them  are  added  to  read: 

Review  of  OCBoe  of  Surface  Mining  Written 
Decisions  Concerning  Otvnership  and 
Control 

Sec. 

4.1380  Scope. 

4.1381  Who  may  file:  when  to  file;  where  to 
file. 

4.1382  Contents  of  request  for  review; 
response  to  request;  amendment  of 
request. 

4.1383  Hearing. 

4.1384  Burdens  of  proof 

4.1385  Time  for  initial  decision. 

4.1386  Petition  for  temporary  relief  from 
decision:  appeals  from  decisions 
granting  or  denying  relief. 

4.1 387  Petition  for  discretionary  review  of 
initial  decisions. 

Review  of  Office  of  Surface  Mining 
Written  Decisions  Concerning 
Ownership  and  Control 

§4.1380    Scope. 

Sectiups  4.1380  through  4.1387 
govern  the  procedures  for  review  of 
written  decisions  of  OSM  on  challenges 
by  an  applicant  or  other  person  shown 
in  the  Applicant  Violator  System  to  an 
ownership  or  control  link  or  the  status 
of  a  violation. 

§  4.1 381    Who  nuy  file;  when  to  file;  where 
to  file. 

(a)  An  applicant  or  any  other  person 
shown  in  the  AppUcant  Violator  System 
who  receives  a  vwitten  decision  by 
OSM,  in  response  to  a  challenge  to  an 
ovraership  or  control  fink  or  the  status 
of  a  violation,  on  whether  or  not  the 
ovtrnership  or  control  link  has  been 
shown  to  be  erroneous  or  has  been 
rebutted  and/or  whether  the  violation 
covered  by  a  federal  violation  notice 
remains  outstanding,  has  been 
corrected,  or  is  the  subject  of  a  good 


faith  appeal  may  file  a  request  for 
review  with  the  Hearings  Division. 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203 
(Telephone  703-235-3800)  within  30 
days  of  service  of  the  decision. 

(b)  Failure  to  file  a  request  for  review 
within  30  days  of  service  of  the  decision 
constitutes  a  waiver  of  review  of  the 
decision.  An  untimely  request  for 
review  shall  be  dismissed. 

(c)  Where  appropriate  under  the 
Administrative  Dispute  Resolution  Act. 
5  U.S.C.  §§  571-583,  the  Hearings 
Division  may  use  a  dispute  resolution 
proceeding,  if  the  parties  agree  to  such 
proceeding,  before  the  procedures  set 
forth  in  §§  4.1383  through  4.1387. 

§  4.1 382    Contents  of  request  for  review; 
response  to  request;  amendment  of 
request 

(a)  The  request  for  review  shall 
include: 

(1)  A  copy  of  the  decision  of  OSM; 

(2)  A  statement  of  the  alleged  errors 
in  the  decision  and  the  facts  that  entitle 
the  person  requesting  review  to 
administrative  relief: 

(3)  A  statement  whether  the  person 
requesting  review  wishes  an  evidentiary 
hearing  or  waives  the  opportunity  for 
such  a  hearing; 

(4)  A  request  for  specific  relief;  and 

(5)  Any  other  relevant  information. 

(b)  Within  20  days  of  service  of  the 
request  for  review  in  accordance  with 
43  CFR  4.1109,  OSM  and  all  interested 
parties  shall  file  an  answer  to  the 
request  for  review  or  a  motion  in 
response  to  the  request  or  a  statement 
that  no  answer  or  motion  will  be  filed. 
OSM  or  any  interested  party  may 
request  an  evidentiary  hearing  even  if 
the  person  requesting  review  has 
waived  the  opportunity  for  a  hearing. 

(c)  The  person  filing  the  request  for 
review  may  amend  it  once  as  a  matter 
of  right  before  the  response  in 
accordance  with  paragraph  (b)  of  this 
section  is  required  to  be  filed.  After  the 
period  for  filing  such  a  response,  the 
person  may  file  a  motion  for  leave  to 
amend  the  request  with  the 
administrative  law  judge.  If  the 
administrative  law  judge  grants  a 
motion  for  leave  to  amend,  he  shall 
provide  OSM  and  any  other  party  that 
filed  a  response  in  accordance  with 
paragraph  (b)  not  less  than  10  days  to 
file  an  amended  response. 

§4.1383    Hearing. 

(a)  If  a  hearing  is  requested,  the 
administrative  law  judge  shall  convene 
the  hearing  within  90  days  of  receipt  of 
responses  under  §  4.1382(b).  The  90-day 
deadline  for  convening  the  hearing  may 
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be  waived  for  a  deflnite  time  by  the 
written  agreement  of  all  parties,  filed 
with  the  administrative  law  judge,  or 
may  be  extended  by  the  administrative 
law  judge,  in  response  to  a  motion 
setting  forth  good  cause  to  do  so,  if  no 
other  party  is  prejudiced  by  the 
extension. 

(b)  The  administrative  law  judge  shall 
give  notice  of  the  hearing  at  lea§t  10 
days  in  advance  of  the  date  of  the 
hearing. 

§  4. 1 384    Burdens  of  proof. 

(a)  OSM  shall  have  the  burden  of 
going  forward  to  present  a  prima  facie 
case  of  the  validitv  of  the  decision. 

(b)  The  person  filing  the  request  for 
review  shall  have  the  ultimate  burden  of 
persuasion  by  a  preponderance  of  the 
evidence  that  the  decision  is  in  error. 

§  4.1385    Time  for  initial  decision. 

The  administrative  law  judge  shall 
issue  an  initial  decision  within  30  days 
of  the  date  the  record  of  4he  hearing  is 
closed,  or,  if  no  hearing  is  held,  within 
30  days  of  the  deadline  for  filing 
responses  under  §  4.1382(b). 

§4.1 386  Petition  for  temporary  relief  from 
decision;  appeals  from  decisions  granting 
or  denying  temporary  relief. 

(a)  Any  party  may  file  a  petition  for 
temporary  relief  from  the  decision  of 
OSM  in  conjunction  with  the  filing  of 
the  request  for  review  or  at  any  time 
before  an  initial  decision  is  issued  by 
the  administrative  law  judge. 

(b)  The  petition  for  temporary  relief 
shall  be  filed  with  the  adininistrative 
law  judge  to  whom  the  request  for 
review  has  been  assigned.  If  none  has 
been  assigned,  the  petition  shall  be  filed 
with  the  Hearings  Division,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
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oft  le  Interior,  4015  Wilson  Boulevard, 
Arl  ngton,  Virginia  22203  (Telephone 
703  -235-3800). 

(( )  The  petition  for  temporary  relief 
sha  1  include: 

(;)  A  statement  of  the  specific  relief 
reqi  lested: 

(; )  A  detailed  statement  of  why 
ten:  jorary  relief  should  be  granted, 
inc  iding: 

(i  A  showing  that  there  is  a 
sub  itantial  likelihood  that  petitioner 
wil  prevail  on  the  merits,  and 

(i  )  A  showing  that  granting  the  relief 
reqi  ested  will  not  adversely  affect  the 
put  ic  health  or  safety  or  cause 
sigi  ificant,  imminent  environmental 
har  1  to  land,  air  or  water  resources; 

(; )  A  statement  whether  the  petitioner 
reqi  ests  an  evidentiary  hearing. 

)  Any  party  may  file  a  response  to 
letition  no  later  than  5  days  after  it 
served  and  may  request  a  hearing 
eve  1  if  the  petitioner  has  not  done  so. 
(« )  The  administrative  law  judge  may 
a  hearing  on  any  issue  raised  by 
setition  within  10  days  of  the  filing 
of  r  sponses  to  the  petition,  and  shall  do 
a  hearing  is  requested  by  any  party. 
The  administrative -law  judge  shall 
issvJe  an  order  or  decision  granting  or 
der  ^ing  the  petition  for  temporary  relief 

in  5  days  of  the  date  of  a  hearing 
on    le  petition  or,  if  no  hearing  is  held, 
of  s  jrvice  of  the  responses  to  the 
tion  on  all  parties.  - 
(j )  The  administrative  law  judge  may 
onl  '  grant  temporary  relief  if: 

)  All  parties  to  the  proceeding  have 
beeji  notified  of  the  petition  and  have 
an  opportunity  to  respond  and  a 
hea  ing  has  been  held  if  requested; 

"  The  petitioner  has  demonstrated  a 
substantial  likelihood  of  prevailing  on 
the  merits;  and 


(3)  Temporary  relief  will  not 
adversely  affect  public  health  or  safety 
or  cause  significant,  imminent 
environmental  harm  to  land,  air  or 
water  resources. 

(h)  Any  party  may  file  an  appeal  of  an 
order  or  decision  granting  or  denying 
temporary  refief  with  the  Board  within 
30  days  of  receipt  of  the  order  or 
decision  or,  in  the  alternative,  may  seek 
judicial  review  within  30  days  in 
accordance  with  section  526(a)  of  the 
Act,  30  U.S.C.  1276(a).  If  an  appeal  is 
filed  with  the  Board,  the  Board  shall 
issue  an  expedited  briefing  schedule 
and  shall  decide  the  appeal 
expeditiously. 

§  4.1 387    Petition  for  discretionary  review 
of  initial  decisions. 

(a)  Any  party  may  file  a  petition  for 
discretionary  review  of  an  initial 
decision  of  an  administrative  law  judge 
issued  under  §  4.1385  with  the  Board 
within  30  days  of  receipt  of  the 
decisiort.  An  untimely  petition  shall  be 
dismissed. 

(b)  The  petition  for  discretionary 
review  shall  set  forth  specifically  the 
alleged  errors  in  the  initial  decision, 
with  supporting  argument,  and  shall 
attach  a  copy  of  the  decision. 

(c)  Any  party  may  file  a  response  to 
the  petition  for  discretionary  review 
within  30  days  of  its  service. 

(d)  The  Board  shall  issue  a  decision 
denying  the  petition  or  granting  the 
petition  and  deciding  the  merits  within 
60  days  of  the  deadline  for  filing 
responses. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  81 

[Docket  No.  R-94-1757:  FR-3809-F-01] 

Federal  National  Mortgage 
Association;  Continuation  of 
Regulations  for  Book-Entry  Securities 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Continuation  of  regulations.  . 

SUMMARY:  The  final  rule  continues  in 
effect  without  change  24  CFR  81.41' 
through  81.49,  the  book  entry  provisions 
of  the  Secretary's  regulations  governing 
the  Federal  National  Mortgage 
Association  (Fannie  Mae).  This  final 
rule  authorizes  the  issuance  and  trading 
in  book-entry  form  of  mortgage-backed 
and  debt  securities  of  Fannie  Mae.  The 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992  ("the 
1992  Act")  provides  for  a  transition 
period  during  which  all  rules 
promulgated  by  the  Secretary  under  the 
Fannie  Mae  Charter  Act  prior  to  October 
28,  1992,  are  to  remain  in  effect.  Under 
the  1992  Act,  the  transition  period 
expires  November  28, 1994,  which  is  18 
months  following  the  appointment  of 
the  Director  of  the  Office  of  Federal 
Housing  Enterprises  Oversight.  Today's 
action  is  an  emergency  regulation  to 
continue  the  existing  book-entry 
provisions  of  the  regulations  in  order  to 
avoid  disruption  to  Farmie  Mae's 
continued  authority  for  book-entry 
issuance  and  trading  of  Fannie  Mae 
securities. 

EFFECTIVE  DATE:  Effective  November  28, 
1994,  24  CFR  part  81,  subpart  E, 
continues  in  effect. 

FOR  FURTHER  INFORMATION  CONTACT:     " 
Harold  Bunce,  Acting  Director, 
Financial  Institutions  Regulation,  Office 
of  Fohcy  Development  and  Research, 
telephone  (202)  708-2770  or  (202)  708- 
0770  (TDD).  For  legal  questions,  contact 
Kenneth  A.  Markison,  Assistant  General 
Counsel  for  Government-Sponsored 
Enterprises/RESPA,  Office  of  General 
Counsel,  telephone  (202)  708-3137.  The 
address  for  both  of  these  persons  is: 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington,  DC  20410.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
9300.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Justification  for  Final  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 


a  r  lie  for  effect,  in  accordance  with  its 
ow  n  regulations  on  rulemaking,  24  CFR 
pa]  1 10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
wh  ere  the  agency  finds  good -cause  to 
on  it  advance  notice  and  public 
paj  licipation.  The  good  cause 
rec  Liirement  is  satisfied  when  prior 
pu  )lic  procedure  is  "impractrcable, 
un  lecessary,  or  contrary  to  the  public 
int  (rest."  (24  CFR  10.1)  The  Department 
fin  Is  that  good  cause  exists  to  publish 
thi  ;  rule  for  effect  without  first 
sol  citing  public  comment,  in  that  prior 
pu  ilic  procedure  is  impracticable,    . 
uni  lecessary,  and  contrary  to  public 
inti  rest. 

P  o  new  substantive  regulations  are 
bei  ig  adopted  through  this  rulemaking; 
rat  ler,  the  Secretary  is  merely 
coi  tinning  in  effect  rules  that  were  not 
affe  cted  by  any  substantive  statutory 
chc  nge  under  the  Federal  Housing 
Enl  Brprises  Financial  Safety  and 
Soindness  Act  ofl992  ("1992  Act"), 
enc  cted  as  Title  XIII  of  the  Housing  and 
Co)  imunity  Development  Act  of  1992 
(Pu  3.  L.  102-550,  approved  October  28, 
19«  2;  codified  generally  at  12  U.S.C. 
45(  1-4641).  The  rules  continued  in 
effj  ct  do  not  include  afty  changes  in  ihe 
stal  utory  authority  of  the  Secretary 
ma  le  by  the  1992  Act.  This  rule  serves 
the  critical  need  to  ensure  continued 
aut  lority  for  book-entry  trading  of  the 
larj  e  volume  of  Fannie  Mae  debt  and 
mo  tgage-backed  secinrities  issues.  At 
the  same  time,  the  rule  does  not  impose 
anj  additional  burden  on  the  public. 

II.  I  tackground 

1  le  1992  Act  significantly  revised  the 
regi  ilatory  requirements  and  structure 
for  Jie  Federal  National  Mortgage 
Ass  Delation  (Fannie  Mae),  including  its 
Chs  rter  Act  (the  Federal  National 
Mo  tgage  Association  Charter  Act,  12 
U.S  C.  1716  et  seg.).  Section  1356  of  the 
19S  2  Act  includes  provisions  for  a 
trai  sition  period  during  which  all  rules 
pro  nulgated  by  the  Secretary  under  the 
Far  nie  Mae  Charter  Act  prior  to  October 
28, 1992,  the  date  of  enactment  of  the 
Act ,  are  to  remain  in  effect.  The 
trai  sition  period  is  to  expire  18  months 
foil  3wing  the  appointment  of  the 
Dir  ictor  of  the  Office  of  Federal  Housing 
Ent  jrprises  Oversight;  at  such  time,  both 
the  Secretary's  and  the  Director's  rules 
un(  er  the  Act  were  to  have  been 
pro  }osed  for  public  comment  and 
con  pleted  in  final.  The  OFHEO 
Dir  (ctor's  appointment  was  confirmed 
by  1  he  Senate  May  28, 1993;  therefore, 
the  18-month  period  referenced  in 
Sec  ion  1356  expires  November  28, 
199  1. 

Trie  Secretary  will  soon  propose 
comprehensive  regulations 


implementing  the  Secretary's 
responsibilities  under  the  1992  Act,  but 
such  regulations  will  not  be  effective 
until  after  the  expiration  of  the  18- 
month  transition  period.  The  rules  due 
for  automatic  expiration  on  November 
28,  1994,  include  regulations 
promulgated  by  the  Secretary  in  1978 
that  authorize  book-entry  procedures  for 
issuance  and  trading  of  securities  of 
Fannie  Mae  (24  CFR  81.41-81,49). 

Today,  virtually  all  of  Fannie  Mae  s 
debt  and  mortgage-backed  securities 
(MBS)  issuances  and  trading  market 
depend  on  book-entry  procedures.  As  of 
September  30, 1994,  Fannie  Mae  debt 
outstanding  was  $239.3  billion  and 
Fannie  Mae  MBS  were  $523.5  billion. 

The  1978  book-entry  rules  assure  the 
efficient  trading  of  Fannie  Mae 
securities  and  enhance  the  secondary 
mortgage  market.  To  ensure  that  Fannie 
Mae  may  use  book-entry  procedures,  the 
Secretary  issues  this  emergency 
regulation  to  continue  in  effect  the  1978 
book-entry  rules.  The  Department  of  the 
Treasury  requires  that  book-entry 
regulations  be  in  force  for  agencies 
whose  securities  are  recorded  under  the 
book-entry  procedures  of  the  Federal 
Reserve  System.  This  recodification  is 
required,  therefore,  to  assure  continued 
authority  for  trading  of  Fannie  Mae 
securities  in  book-entry  form  after 
November  28,  1994.  Failure  to  extend 
these  regulations  may  be  disruptive  to 
the  financial  markets. 

Prior  to  the  issuance  of  book-entry 
regulations,  Fannie  Mae,  investors, 
brokers,  and  dealers  incurred  increased 
administrative  expenses  because  of  the 
lack  of  such  authority.  Accordingly,  the 
1978  regulations  imposed  book-entry 
requirements  that  enhance  Fannie  Mae's 
charter  purpose  of  assisting  the 
secondary  mortgage  market  by 
improving  the  distribution  of 
investment  capital  available  for  home 
financing  (12  U.S.C.  1716(3)-{4)).      , 

The  Secretary  is  empowered  to 
recodify  these  regulations  under  section 
1321(a)  of  the  1992  Act  (12  U.S.C.  4541), 
which  confers  on  the  Secretary  general 
regulatory  authority  and  the  auUiority  to 
"make  such  rules  and  regulations  as 
shall  be  necessary  and  proper"  to  ensure 
that  the  purposes  of  the  1992  Act  and 
the  Faimie  Mae  Charter  Act  are 
accomplished. 

Accordingly,  effective  November  28, 
1994,  24  CFR  part  81,  subpart  E, 
continues  in  effect. 

Dated:  October  24, 1994. 
Henry  G.  Cisneros, 
Secretary. 
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DEPARTMENT  OF  EDUCATION 

Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Program 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  priorities. 

SUMMARY:  The  Secretary  proposes 
absolute  priorities  and  a  competitive 
preference  priority  under  the  Jacob  K. 
Javits  Gifted  and  Talented  Students 
Education  Program.  The  Secretary  takes 
this  action  to  focus  Federal  financial 
assistance  on  specific  approaches  to 
identifying  and  serving  gifted  and 
talented  students  and  to  developing 
ways  in  which  the  programs  and 
services  developed  for  gifted  and 
talented  students  can  be  used  to  benefit 
ail  children.  The  priorities  bring  special 
attention  to  programs  and  services  for 
students  (including  economically 
disadvantaged  individuals,  individuals 
of  limited-English  proficiency,  and 
individuals  with  disabilities)  who  may 
not  be  identified  and  served  through 
traditional  gifted  and  talented  programs. 
The  priorities  also  encourage  programs 
and  projects  to  develop  and  improve  the 
capability  of  schools  in  an  entire  State 
or  region  of  the  Nation  through 
cooperative  efforts  and  participation  of 
State  and  local  educational  agencies, 
institutions  of  higher  education,  and 
other  public  and  private  agencies  and 
organizations,  such  as  business, 
industry,  and  labor,  to  pian,  conduct, 
and  improve  programs  in  schools  using, 
where  appropriate,  methods  and 
materials' developed  in  gifted  and 
talented  programs  to  improve  the 
educational  opportunities  for  ail 
children. 

DATES:  Comments  must  be  r»j«;eived  on 
or  before  November  28,  1994. 

ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Pat  O'Connell  Ross,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  N\V.,  Room  504, 
VYashington,  D.C.  20208-5572. 
Comments  may  also  be  sent  through  the 
internet  to  '•Javits_Grant@ed.gov."     - 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
O'Connell  Ross  or  Fat  Knight. 
Telephone:  (202)  219-2187  or  (202) 
219-1768.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m.  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The  j^cob 
K.  Javits  Gifted  and  Talented  Students 
Education  Program  is  designed  to  build 
nationwide  capability  in  gifted  and 
talented  education  and  encourage  rich 


and  challenging  curricula  for  all 
cfakldren. 

ITie  Secretary  seeks  to  improve  the 
ec  jcation  of  gifted  and  talented 
ch  Idren,  and  to  use  the  strategies 
de  /eloped  in  gifted  and  talented 
ec  jcation  programs  to  improve  the 
ec  jcation  of  all  children  in  a  school. 
Tl  e  Secretary  believes  that  this  is  an 
ini  cgral  part  of  the  National  Education 
G<  als,  which  require  tbat  every  student 
atl  lin  higher  standards  of  academic 
ex  ;ellence.  Gifted  and  talented 
ed  jcation  programs  can  contribute  to 
sy  temic  reform  by  modeling  a 
CO  )rdinated  system  of  high  standards, 
as!  essments,  challenging  curricula,  and 
tes  cher  preparation  to  improve 
ed  ication.  In  addition,  the  Secretary 
be  ieves  that  the  educational  needs  of 
gif  ed  and  talented  students  from 
po  }ulations  historically  underserved  by 
gif  ed  and  talented  education  programs 
mi  St  be  addressed. 

n  order  to  carry  out  these 
im  jrovements,  the  Secretary  proposes  a 
pr  srity  that  would  support  the 
de  elopment  of  model  demonstration 
pn  grams  that  focus  on  economically 
dis  idvajitaged  children,  children  with 
lin  ited  English  proficiency  or  children 
wii  h  disabilities.  The  projects  will  be 
rec  uired  to  involve  a  school  or  sdiools 
the  t  serve  at  least  50  percent  low- 
inc  ome  children  and  to  incorporate 
pr<  fessional  development  of  staff  and 
tra  ning  of  parents  into  their  programs. 

1 1  addition,  the  Secretary  proposes  a 
sec  ond  priority  that  encourages 
cooperative  efforts  of  technical 
as!istance  and  information 
dis  iemination  throughout  a  State  or 
rej  on  that  focuses  on  how  programs 
ani   methods  for  teaching  gifted  and 
tall  ntcd  students,  where  appropriate, 
coi  Id  be  adapted  to  improve  instruction 
for  all  students  in  schools. 

1 1  both  proposed  priorities,  the 
pre  jects  must  be  based  on  challenging 
COI  tent  and  performance  standards  in 
on(  or  more  of  the  core  subject  areas, 
an(  include  comprehensive 
im  >rovement  plans  for  the  school  or 
set  ools  involved  in  the  projects.  These 
pri  irities  focus  on  projects  that 
inc  Jrporate  challenging  content  and 
pel  brmance  standards  in  the  core 
sul  jects  because  the  Secretary  beheves 
tha  this  is  the  most  promising  way  to 
rai  e  students'  achievement. 

'  he  Secretary  estimates  that  at  least 
75  lercent  of  available  funds  will  be 
us«  d  to  support  model  projects  in 
scl  Dols,  and  25  percent  of  available 
fur  ds  will  support  technical  assistance 
an<  dissemination  projects. 

I  or  the  first  priority  involving  model 
pre  ^rarns,  the  Secretary  proposes  to 
dir  !(:t  financial  assistanc:e  to  projects 


that  primarily  benefit  urban  or  rural 
areas  that  have  been  designated  as 
Empowerment  Zones  or  Enterprise 
Communities  in  accordance  with 
Section  1391  of  the  Internal  Revenue 
Code  (IRC),  as  amended  by  Title  XIII  of 
the  Omnibus  Budget  Reconciliation  Act 
(OBRA)ofl993. 

Background  on  Empowennent  Zone  and 
Enterprise  Community  Program 

The  Empowerment  Zone  and 
Enterprise  Community  progriam  is  a 
critical  element  of  the  Administration '.s 
community  revitalization  strategy.  The 
program  is  the  first  step  in  rebuilding 
communities  in  America's  poverty- 
stricken  inner  cities  and  rural 
heartlands.  It  is  designed  to  empower 
people  and  communities  by  inspiring 
Americans  to  work  together  to  create 
jobs  and  opportunity. 

Under  this  program,  the  Federal 
government  will  designate  up  to  nine 
areas  as  Empowerment  Zones  and  up  to 
95  areas  as  Enterprise  Communities  in 
accordance  with  Internal  Revenue  Code 
section  1311,  as  amended  by  Title  XIII 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (Pub.  L.  103-66).  To  be 
eligible  for  designation,  an  area  must  b«i 
nominated  by  one  or  more  local 
governments  and  the  State  or  States  in 
which  it  is  located  or  by  a  State- 
Chartered  Economic  Development 
Corporation.  A  nominated  area  must  b«5 
one  of  pervasive  poverty, 
unemployment,  and  general  distrej^s, 
and  must  have  a  poverty  rate  of  not  less 
than  the  level  specified  in  section  1392 
of  the  Internal  Revenue  Code. 

In  the  Empowerment  Zone  and 
Enterprise  Community  program 
communities  are  invited  to  submit 
strategic  plans  that  comprehensively 
address  how  the  community  would  link 
economic  development  with  education 
and  training  as  well  as  how  community 
development,  public  safety,  human 
services,  aiid  environmental  initiatives 
will  together  support  sustainable 
communities.  Empowerment  Zones  and 
Enterprise  Communities  will  be 
designated  by  the  Department  of 
Agriculture  and  the  Department  of 
Housing  and  Urban  Development  (HUD) 
based  on  the  quality  of  their  strategic 
plans.  Designated  areas  will  receive 
Federal  grant  funds  and  substantial  tax 
benefits  and  will  have  access  to  other 
Federal  programs.  (For  additional 
information  on  the  Empowennent  Zones 
and  Enterprise  Community  program 
contact  HUD  at  1-800-998-9999.) 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
Enterprise  Community  initiative  in  a 
variety  of  ways.  It  is  encouraging 
Empowerment  Zones  and  Enterprist; 
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Communities  to  use  funds  they  alreadv 
receive  from  Department  of  Education 
programs  (including  Chapter  1  of  Title 
I  of  the  Elementary  and  Secondary 
Education  Act,  the  Drug-Free  Schools 
and  Communities  Act.  the  Adult 
Education  Act,  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act)  to  support  the 
comprehensive  vision  of  their  strategic 
plans.  In  addition,  the  Department  of 
Education  intends  to  give  preferences  to 
Empowerment  Zones  and  Enterprise 
Communities  in  a  number  of 
discretionary  grant  programs  that  are 
well  suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  community  development.  In 
addition  to  the  Javits  Gifted  and 
Talented  Students  Education  program 
described  in  this  notice,  the  Department 
intends  to  give  preferences  to 
Empowerment  Zones  and  Enterprise 
Communities  in  the  Urban  Community 
Service  program.  National  Workplace 
Literacy  program,  the  Rehabilitation  .Act 
Projects  with  Industry  program,  the 
Rehabilitation  Act  Special 
Demonstration  Projects  program,  the 
Parent  Training  program,  and  the  Early 
Childhood  Education  program  under  the 
Individuals  with  Disabilities  Education 
.■\ct,  and  a  variety  of  discretionary 
programs  under  the  Elementary  and 
Secondary  Education  Act.  Notices 
concerning  those  programs  will  be 
published  at  a  later  date. 

The  Empowerment  Zone  and 
Enterprise  Community  initiative  and  the 
Javits  Gifted  and  Talented  Students 
Education  Program  share  some  common 
features.  Both  programs  are  concerned 
with  the  educational  advancement  of 
students  caught  in  high-poverty 
communities.  Under  the  Javits  Gifted 
and  Talented  Students  Education 
Program,  at  least  one-half  of  the  grants 
in  any  given  year  must  serve  students 
who  are  economically  disadvantaged, 
limited  English  proficient  or  who  have 
disabilities. 

Communities  who  are  designated 
under  the  Empowerment  Zone  and 
Enterprise  Community  program  will 
already  have  demonstrated  a  capacity 
for  the  type  of  cooperative  planning  that 
allows  communities  to  use,  where 
appropriate,  methods  and  materials 
developed  in  gifted  and  talented 
programs  to  improve  the  educational 
opportunities  for  all  children. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  these  priorities 
for  fiscal  year  1995  will  be  published  in  the 
Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priorities. 


PrioritiRs 

The  Secretary  proposes  that  at  least  75 
percent  of  available  funds  will  support 
model  projects  in  schools  developed 
under  absolute  priority  number  one.  and 
25  percent  of  available  funds  will 
support  technical  assistance  and 
dissemination  projects  developed  under 
absolute  priority  number  2. 

Under  34  CFR  75.105(c)(3)  the 
Secretar>-  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  two  priorities.  The 
Secretary  proposes  to  fund  under  this 
competition  only  applications  that  meet 
one  of  these  absolute  priorities: 

Proposed  Absolute  Priority  1— Model 
Programs 

Projects  that  establish  and  operate 
model  programs  for  serving  gifted  and 
talented  students  in  schools  in  which  at 
least  50  percent  of  the  students  enrolled 
are  from  low-income  families. 

Projects  must  include  students  who 
may  not  be  served  by  traditional  gifted 
and  talented  programs,  including 
economically  disadvantaged  students, 
individuals  of  limited  English 
proficiency  and  individuals  with 
disabilities.  The  projects  must 
incorporate  high-level  content  and 
performance  standards  in  one  or  more  of 
the  core  subject  areas  as  well  as  utilize 
innovative  teaching  strategies.  The 
projects  must  provide  comprehensive 
ongoing  professional  development 
opportunities  for  staff  The  projects 
must  incorporate  training  for  parents  in 
ways  to  support  their  children's 
educational  progress.  There  must  also 
be  a  comprehensive  evaluation  of  the 
projects'  activities. 

Proposed  Competitive  Preference 
Priority— Empowerment  Zone  or 
Enterprise  Community 

Within  this  proposed  absolute  priority 
concerning  model  projects,  the 
Secretary,  under  34  CFR  75.105(c)(2)(i), 
proposes  to  give  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretarj- 
proposes  to  award  five  (5)  points  to  an 
application  that  meets  this  competitive 
priority.  These  points  would  be  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program. 

Projects  that  implement  model 
programs  in  one  or  more  schools  in  an 
Empowerment  Zone  or  Enterprise 
Community.  AppUcants  must  ensure 
that  the  proposed  program  relates  to  the 
strategic  plan  and  will  be  an  integral 
part  of  the  Empowerment  Zone  or 
Enterprise  Conununity  program. 


Proposed  Absolute  Priority  2— 
Technical  Assistance  and  Information 
Dissemination  Throughout  a  State  or 
Region 

Projects  to  provide  technical 
assistance  and  disseminate  information 
throughout  a  State  or  region  to  improve 
the  capability  of  schools  to  plan, 
conduct  and  improve  programs  for 
serving  gifted  and  talented  students. 
Projects  must  include  assistance  and 
information  on  how  programs  and 
methods  for  teaching  gifted  and  talented 
students  can  be  adapted,  where 
appropriate,  to  improve  instruction  for 
all  students  in  schools.  These  projects 
must  be  based  on  challenging  content 
and  performance  standards  in  one  or 
more  of  the  core  subject  areas,  and 
incorporate  innovative  teaching 
strategies.  The  projects  must  involve 
cooperative  efforts  among  State  and 
local  education  agencies,  institutions  of 
higher  education,  and/or  other  public 
and  private  agencies  and  organizations 
(including  business,  industrv,  and 
labor). 

Intergovermnenta!  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  E.xecutive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  504.  555  New 
Jersey  Avenue.  N.W..  Washington.  DC, 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m..  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Applicable  Regulations:  34  CFR  Part 
791,  Javits  Gifted  and  Talented  Students 
Education  Grant  Program. 

Program  Authority:  Part  B  of  Title  III  of  the 
Elenientar>'  and  S€condar>  Education  Act  of 
1965.  as  amended. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.073A.  lacob  K.  Javits  Gifted  and 
Talented  Students  Education  Program). 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Parts  200,  201, 203,  and  212 

Title  I— Helping  Disadvantaged 
Children  Meet  High  Standards 

agency:  Office  of  Elementary  and      ' 

Secondary  Education,  Department  of 

Education. 

ACTION:  Request  for  advice  and 

recommendations  on  regulatory  issues 

under  Title  I  of  the  Elementary  and 

Secondary  Education  Act. 

SUMMARv;  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(Assistant  Secretary)  solicits  advice  and 
recommendations  from  the  public — 
including  Federal,  State,  and  local 
administrators,  parents,  teachers,  and 
members  of  local  boards  of  education — 
prior  to  publishing  proposed  regulations 
to  implement  programs  under  Title  I 
(formerly  Chapter  1  of  Title  I)  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  recently  amended. 
Programs  under  Title  I  are  designed  to 
help  disadvantaged  children  meet  high 
academic  standards  and  include 
-programs  operated  by  local  educational 
agencies  in  high-poverty  schools  (Part 
A),  Even  Start  family  literacy  programs 
(Part  B),  programs  for  migratory 
children  (Part  C),  and  prevention  and 
intervention  programs  for  children  and 
youth  who  are  neglected,  delinquent,  or 
at  risk  of  dropping  out  (Part  D). 
DATES:  Written  comments  must  be 
received  on  or  before  November  22. 
1994. 

ADDRESSES:  All  comments  concerning 
programs  under  Part  A,  Part  B,  and  Part 
D  should  be  addressed  to  Mary  jean 
LeTendre,  Director,  Compensatory 
Education  Programs,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education.  600 
Independence  Avenue  SVV.,  Portals 
Building,  room  4400,  Washington,  DC 
20202-6132.  Internet  addresses  for 
submitting  comments  are  as  follows: 
Part  A— TitleI_LEA@ed.gov;  Part  B— 
Even_Start@ed.gov;  and  Part  D— 
TitleI_N-D@ed.gov.  The  fax  number  for 
programs  under  Parts  A,  B,  and  D  is 
(202) 260-7764. 

All  comments  concerning  programs 
under  Part  C  should  be  addressed  to 
Bayla  White,  Director,"Office  of  Migrant 
Education,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  600  Independence  Avenue 
SW.,  Portals  Building,  room  4100, 
Washington,  DC  20202-6135.  The 
Internet  address  for  programs  under  Part 
C  is  TitleI_Migrant@ed.gov.  The  fax 


ni  mber  for  programs  under  Part  C  is 

(2  )2)  205-0089. 

FC  n  FURTHER  INFORMATION  CONTACT:  For 

pi  Dgrams  under  Part  A,  Wendy  Jo  New, 

T«  lephone  (202)  260-0982;  for  programs 

ur  der  Part  B,  Patricia  McKee, 

Te  lephone  (202)  260-0991;  for  programs 

ui  der  Part  D,  William  Lobosco. 

Te  lephone  (202)  260-0823: 

C(  mpensatory  Education  Programs, 

Ol  [ice  of  Elementary  and  Secondary 

Ec  ucation,  U.S.  Department  of 

Ec  ucation,  600  Independence  Avenue 

S\ /.,  Portals  Building,  room  4400, 

W  ishington,  DC  20202-6132.  For 

pn  )grams  under  Part  C,  James  English, 

Ol  "ice  of  Migrant  Education.  Office  of 

El  mentary  and  Secondary  Education. 

U.  3.  Department  of  Education,  600 

In^  lependence  Avenue  SW..  Portals 

Bi  ilding,  room  4100,  Washington.  DC 

20  J02-6135.  Telephone:  (202)  260- 

13)4. 

ndividuals  who  use  a 
te  .'communications  device  for  the  deaf 
(T  )D)  may  call  the  Federal  Information 
Re  ay  Service  (FIRS)  at  l-«00-87 7-8339 
be  ween  8  a.m.  and  8  p.m..  Eastern  time. 
Ml  mday  through  Friday. 

SU  'PLEMENTARY  INFORMATION: 

Ba  !:kground 

I  3n  October  20, 1994,  the  President 
si^  ned  into  law  Pub.  L.  103-382,  the 
"Ii  iproving  America's  Schools  Act  of 
19  )4,"  amending  the  Elementary  and 
Se  :ondary  Education  Act  of  1965 
(El  lEA).  Title  I  of  the  ESEA  reauthorizes, 
foi  a  five-year  period,  programs 
cu  rently  under  Chapter  1  of  Title  1  of 
th(  ESEA.  Programs  under  Title  1  are 
de  ligned  to  help  disadvantaged  children 
m«  et  high  acaderiic  standards  and 
in(  lude  programs  operated  by  local 
ed  icational  agencies  in  high-poverty 
sc  ools  (I'art  A),  Even  Start  family 
lit  racy  programs  (Part  B).  programs  for 
mi  ^atory  children  (Part  C),  and 
pr  vention  and  intervention  programs 
foi  children  and  youth  who  are 
ne  [lected,  delinquent,  or  at  risk  of 
dn  pping  out  (Part  D). 

'  ne  Department  intends  to  encourage 
br(  ad  State  and  local  flexibility  in 
im  jlementing  programs  under  Title  I.  In 
pa  ticular,  the  Department  intends  to 
iss  ie  regulations  only  where  absolutely 
ne  lessary — for  example,  where  the  ' 
sta  ;ute  requires  a  regulation  or  where  a 
rej  ulation  would  provide  flexibility  for 
St«  tes,  school  districts,  and  schools.  The 
De  lartment  will  also  provide 
no  ibinding  guidance,  including  through 
a  F  olicy  Manual,  respecting  legal  and 
po  icy  issues  under  \he  Title  I  programs. 
Th  is  honregulatory  guidance  can  serve 
to  nform  parents,  schools,  school 
dis  tricts.  States,  and  other  affected 


parties  of  the  flexibility  that  exists 
under  the  statute,  including  multiple 
approach'»s  that  may  be  available  in 
carrving  out  the  statute's  requirements. 

The  Assistant  Secretary  invites  advice 
and  recommendations  from  interested 
parties— including  Federal,  State,  and 
local  administrators,  parents,  teachers, 
and  members  of  local  boards  of 
education — concerning  issues  on  whif;h 
regulations  may  be  necessary  or  with 
respect  to  which  nonregulatory 
guidance  would  be  helpful  to  clarify 
statutory  ambiguities  and  to  provide  for 
flexibility. 

Negotiated  Rulemaking 

Section  1601  of  Title  I  requires  that, 
before  publishing  any  proposed 
regulations  to  Implement  programs 
under  Title  I,  the  Assistant  Secretary 
will  establish  a  negotiated  rulemaking 
process  on  issues  involving  a  minimum 
of  two  key  provisions  in  the  statute — 
"schoolwide  programs"  and  "standards 
and  assessment."  Therefore,  the 
Assistant  Secretary  specifically  invites 
comments  on  these  two  provisions, 
including  whether  and  where 
regulations  are  necessary  and 
nonregulatory  guidance  would  be 
helpful.  The  appendix  to  this  notice 
describes  the  two  statutory  provisions  in 
greater  detail  and  raises  questions  for 
consideration.  Commenters  should  u.se 
this  discussion  to  guide  their  thinking. 
The  discussion,  however,  is  not 
intended  to  restrict  the  issues  that 
commenters  may  address. 

The  Assistant  Secretary  will  select 
individuals  to  participate  in  the 
nagotiated  rulemaking  sessions  to  be 
held  in  Washington,  DC  from  among  the 
individuals  or  groups  providing  advice 
and  recommendations.  The  Secretary 
will  publish  a  separate  notice  in  the 
Federal  Register  providing  details  about 
the  negotiated  rulemaking  process. 

Invitation  to  Comment 

This  request  for  comments  is  designeii 
to  elicit  the  views  of  interested  parties, 
particularly  Federal,  State,  and  local 
administrators,  parents,  teachers,  and 
members  of  local  boards  of  education  on 
regulatory  issues  imder  Title  1.  In 
addition  to  inviting  specific  comments 
on  schoolwide  programs  and  standards 
and  assessment,  the  Assistant  Secretary 
invites  comments  on  other  potential 
regulatory  issues  concerning  provisions 
under  Title  I.  Since  the  Department 
intends  to  minimize  regulations  and 
support  flexibility,  the  Assistant 
Secretary  also  seeks  recommendations 
concerning  where  guidance  might  be 
necessary.  The  Assistant  Secretary 
requests  that  each  commenter  identify 
his  or  her  role  in  education  and  the 
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perspective  from  which  he  or  she  views 
the  educational  system — either  as  a 
representative  of  an  association,  agency, 
or  school  (public  or  private),  or  as  an 
individual  teacher,  student,  parent,  or 
private  citizen.  The  Assistant  Secretary 
urges  each  commenter  to  be  specific 
regarding  his  or  her  recommendations, 
including  identifying  the  particular 
section  of  Title  I  pertinent  to  the 
comment. 

All  conunents  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection  during  and  after  the 
comment  period  in  rooms  4400  and 
4100.  respectively,  Portals  Building, 
1250  Maryland  Avenue  SW.. 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.010,  Educationally  Deprived 
Children  in  Local  Educational  Agencies; 
84.011.  Migrant  Education  Basic  State 
Formula  Grant  Program;  84,013,  Chapter  1 
Program  for  Neglected  or  Delinquent 
Children;  84.213,  Even  Start  Program) 

Dated:  October  25, 1994.     . 
Thomas  W.  Payzant, 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Appendix — Questions  for  Consideration  on 
Schoolwide  Programs  and  Standards  and 
Assessment 

Listed  below  are  discussions  and  related 
questions  for  consideration  on  two  Title  I 
provisions — schoolwide  programs  and 
standards  and  assessment — that  are  required 
by  statute  to  be  addressed  during  the 
negotiated  rulemaking  process.  The  Assistant 
Secretary  specifically  invites  comments  on 
these  questions  but  welcomes  other 
comments,  as  well,  including  whether 
regulations  are  necessary  and  whether 
nonregulatory  guidance  would  be  helpful. 

Schoolwide  Programs 

Under  section  1114  of  Title  I,  a  local 
educational  agency  (LEA)  may  use  funds 
received  under  Part  A  of  Title  I.  in 
combination  with  other  Federal,  State^and 
local  funds,  to  upgrade  the  entire  educational 
program  in  schools  in  which  not  fewer  than 
50  percent  of  the  children  enrolled  are  from 
low-income  families  or  that  are  located  in 
school  attendance  areas  in  which  not  fewer 
that  50  percent  of  the  children  are  from  low- 
income  families.  (The  poverty  threshold  is  60 
percent  for  the  1995-96  school  year  and 
decreases  to  50  percent  in  subsequent  school 
years.)  A  schoolwide  program  school  must 
conduct  a  comprehensive  needs  assessment 
of  the  performance  of  all  children  in  the 
school  in  relation  to  the  State's  content  and 
performance  standards  and  implement 
schoolwide  reform  strategies  that  provide 
opportunities  for  all  children  in  the  school  to 
meet  those  standards. 
—Under  section  l?14(b)(l)(B)(iv),  each 
school  operating  a  Title  I  schoolwide 
program  must  address  the  needs  of  all 


children  in  the  school,  particularly 
children  who  are  members  of  the  target 
population  of  any  program  included  in  the 
schoolwide  program,  and  determine  if 
those  needs  have  been  met. 

What  guidance,  if  any,  should  the 
Department  provide  to  ensure  that 
schoolwide  program  schools  develop  a 
comprehensive  plan  that  results  in  a  coherent 
rather  than  fragmented  instructional  program 
while  addressing  the  needs  of  specific  target 
populations? 

— For  the  Migrant  Education  Program  (.MEP). 
under  section  1306(b)(3),  a  schoolwide 
program  school  must  address  the  needs  of 
migratory  children,  identified  through  a 
Statewide  migrant  comprehensive  plan 
required  under  section  1306(a),  that  result 
from  the  effects  of  the  children's  migratory 
lifestyle  or  that  are  needed  to  permit  them 
lb  participate  effectively  in  school.  Unlike 
the  Part  A  program,  a  State  MEP 
establishes  a  set  of  service  priorities  to 
govern  the  expenditure  of  MEP  funds 
within  thp  State. 

What  guida.nce.  if  any,  should  the 
Department  provide  to  promote  the 
integration  of  an  SE^X's  Statewide  MEP 
comprehensive  plan  and  priorities  with  the 
overall  reform  strategies  of  those  schools  that 
operate  schoolwide  programs? 
—Section  1114(b)(1)(H)  requires  a 
schoolwide  program  to  ensure  that 
students  experiencing  difficulty  mastering 
any  of  the  standards  required  by  section 
111  1(b)  during  the  course  of  the  school 
year  are  provided  with  effective,  timely 
additional  assistance. 
What  guidance,  if  any.  should  the 
Department  provide  regarding  this  provision? 
— The  provision  for  schoolwide  programs  is 
predicated  on  the  assumption  that  a  well- 
coordinated,  comprehensive  schoolv«ide 
program  that  combines  all  available 
Federal  resources  to  improve  the 
effectiveness  of  the  entire  instructional 
program  in  the  school  will  help  all  at-risk 
students  in  the  school  reach  the  State's 
challenging  academic  content  and 
fmrformance  standards  better  than 
fragmented,  categorical  programs  aimed  at 
specific  target  papulations.  Thus,  section 
1114(a)(4)(A)  authorizes  the  Secretary, 
through  publication  of  a  notice  in  the 
Federal  Register,  to  exempt  schoolwide 
programs  from  statutory  or  regulatory 
provisions  of  any  noncompetitive,  formula 
grant  program  or  any  discretionary  grant 
program  administered  by  the  Department 
(with  the  exception  of  grant  funds 
allocated  under  the  Individuals  with 
Disabilities  Act),  if  the  intent  and  purposes 
of  such  other  programs  are  met. 
If  clarification  is  necessary,  how  should  the 
Department  clarify  how  the  "intent  and 
purposes"  of  exempted  programs  can  be  met? 
—Section  1114(a)(4)(B)  specifies  that  the 
Secretary  may  not  relieve  schoolwide 
programs  frtjm  certain  requirements, 
including  requirements  relating  to  student 
and  parental  participation  and 
involvement. 

What  guidance,  ii  any.  should  the 
Department  provide  to  clarify  this  provision, 


particularly  in  the  context  of  overall  school 
reform  envisioned  by  schoolwide  programs? 

Standards  and  Assessment 

Under  section  1111.  each  State  must 
develop  or  adopt  challenging  content 
standards  and  student  performance  standards 
that  will  be  used  by  the  State,  its  LEAs,  and 
its  schools  to  cany  out  Part  A  programs. 
These  standards  must  include  challenging 
content  standards  in  academic  subjects  that 
specify  what  children  are  expected  to  know 
and  be  able  to  do.  contain  coherent  and 
rigorous  content,  and  encourage  the  teaching 
of  advanced  skills.  The  standards  must  also 
include  challenging  student  {jerformance 
standards  that  are  aligned  with  the  State's 
content  standards,  describe  two  levels  of  high 
performance — proficient  and  advanced — to 
determine  how  well  children  are  mastering 
the  State's  content  standards,  and  describe  a 
third  level  of  performance — partially 
proficient — to  provide  complete  information 
about  the  progress  of  lower-performing 
children  toward  achieving  the  proficient  and 
advanced  levels  of  performance. 

Each  Stale  must  also  develop  or  ddcpt  a  set 
of  high-quality  assessments,  including 
assessments  in  at  least  mathematic<:  and 
reading  or  language  arts,  tliat  will  be  used  as 
the  primary  means  of  determining  the  yearly 
performance  of  each  Title  f  I^A  and  school 
in  enabling  children  served  under  Part  A  and 
each  State  and  local  operating  agency  under 
Part  C  to  meet  the  State  s  student 
performance  standards.  Among  other  things, 
these  assessments  must  be  the  same 
assessment.";  u.«ed  to  measure  the 
performance  of  all  children  if  the  State 
measures  the  performance  of  all  children,  be 
aligned  with  the  State's  content  and 
performance  standards,  be  used  for  purposes 
for  which  they  are  valid  and  reliable,  and 
assess  progress  in  the  academic  subjects  in 
which  the  State  has  adopted  content  and 
performance  standards. 

If  a  State  has  content  and  performance 
standards  and  assessments  for  all  students 
developed  under  the  Goals  2000:  Educate 
America  Act  or  another  process,  the  State 
must  use  those  standards  and  assessments, 
modified  if  necessary,  to  meet  these 
requirements.  If  a  State  has  not  adopted  State 
content  and  performance  standards  or 
assessments  for  all  students,  the  State  must 
develop  standards  and  assessments  for 
students  served  under  Part  A  and,  where 
feasible,  Part  C  (according  to  section 
1304(c)(5))  in  subjects  determined  by  the 
State,  but  including  at  least  mathematics  and 
reading  or  language  arts. 

•  Under  section  1111(b)(1).  States  are  not 
required  to  submit  their  content  and 
performance  standards  to  the  Secretary. 
However,  a  State  must  demonstrate  in  its 
State  plan  that  it  has  developed  challenging 
content  and  performance  standards. 

What  guidance,  if  any.  should  the 
Department  provide  to  clarify  what 
information  a  State  must  submit  to  enable  the 
Secretary  to  evaluate  this  portion  of  the  State 
plan? 

•  Under  section  1111(b)(7).  a  State  that 
does  not  yet  have  the  required  assessments 
may  propose  to  use  a  transitional  set  of 
yearly  Statewide  assessments  that  will 
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measure  the  perforaiance  of  complex  skills 
and  challenging  subject  matter.  For  any  year 
during  which  a  State  uses  transitional 
assessments,  the  State  must  devise  a 
procedure  for  identifying  LEAs  and  schools 
in  need  of  improvement  that  relies  on 
accurate  information  about  the  educational 
progress  of  each  Title  I  LEA  and  school. 

What  guidance,  if  any,  should  the 
Department  clarify  the  provisions  governing 
transitional  assessments? 

What  guidance,  if  any,  should  the 
Department  provide  to  promote  high  quality 
assessment  systems? 

•  Under  section  1111(b)(3),  a  State's 
assessments  must  be  administered  at  some 
time  during  grades  3-5.  grades  6-9,  and 
grades  1&-12.  Under  section  1116(c)(l)(B)(ii). 
a  targeted  assistance  school  (i.e.,  one  that  is 
not  operating  a  schoolwide  program)  may  be 
reviewed  for  accountability  purposes  on  the 
progress  of  those  students  that  have  been  or 
are  served  under  Part  A. 

What  guidance,  if  any,  is  necessary  to 
address  accountability  provisions  for  Title  I 
schools  that  do  not  serve  the  grade  levels 
covered  by  the  State's  assessments  or  for 
schools  in  which  Title  I  services  are  not 
provided  at  those  grade  levels? 

•  Section  1111  requires  that  States  use 
challenging  standards  and  high-quality 
assessments  in  examining  the  effectiveness  of 


th(  Part  A  program  at  the  school,  LEA,  and 
Sti  te  levels.  For  the  MEP,  section  1304(c)(5) 
ret  uires  that  the  effectiveness  of  State 
pr<  grams  and  their  local  projects  will  be 
ass  Bssed,  where  feasible,  using  the  same 
ap]  (roaches  and  standards  that  will  be  used 
to  i  issess  the  performance  of  students, 
scl  ools,  and  LEAs  under  Part  A. 

1  \lhat  guidance,  if  any,  should  the 
De  )artment  provide  on  how  to  assess  the 
eff  ctiveness  of  State  Migrant  Education 
pr(  grams,  their  local  projects,  and  LEAs 
un  lerPart  A,  that  serve  children  who  move 
iss  State  lines? 

Section  1111(b)(2)  requires  that  a  State 
I  demonstrate  what  constitutes  "adequate 
ly  progress"  of  Title  I  LEAs  and  schools 
toward  enabling  children  to  meet  the  State's 
pet  Tormance  standards.  The  statute  further 
spt  cifies  that  States  must  define  "adequate 
yes  riy  progress,"  consistent  with  guidelines 
est  blished  by  the  Secretary,  that  results  in 
cot  tinuous  and  substantial  yearly 
im  rovement  of  each  LEA  and  school 
suf  Icient  to  achieve  the  goal  of  all  children 
ser  'ed  under  Part  A  meeting  the  States 
pre  Ticient  and  advanced  levels  of 
per  brmance. 

V  (hat  guidelines  should  the  Secretary 
est!  blish?  Should  the  guidelines  be 
cor  tained  in  regulations  or  in  nonregulatory 
gui  lance? 

- 


aci  )ss  '. 


plap 
ye. 


•  Under  section  llll(b)(3)(I),  a  State's  set 
of  student  assessments  must  "enable  results 
to  be  disaggregated"  within  each  State.  LEA. 
and  school  for  several  categories  of  children. 
Likewise,  under  section  1114(b)(2)(A){v),  a 
schoolwide  program  plan  must  provide  "for 
the  collection  of  data  on  the  achievement  and 
assessment  results  of  students"  disaggregated 
by  the  same  categories.  However,  a 
schoolwide  program  must  publicly  report 
disaggregated  data  only  if  statistically  sound. 
Finally,  section  1116(a)(4)  requires  an  LEA  to 
publicize  the  results  of  its  annual  review  of 
schools  served  under  Part  A  in  individual 
school  performance  profiles  that  include 
statistically  sound  disaggregated  results. 

What  clarification,  if  any,  should  the 
Department  provide  on  the  various 
provisions  in  Part  A  concerning 
disaggregation  of  data? 

•  Given  the  requirement  of  section 
1111(b)(3)(E)  that  assessments  involve 
multiple  measures  of  student  performance, 
what  guidance,  if  any,  should  the  Department 
provide  to  help  clarify  how  schools,  LEAs, 
and  SEAs  review  results  to  determine 
whether  adequate  progress  is  being  made? 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Markethtg  Service 

7CFRPart964 

[Docket  No.  FV94-«84-1IF(q 

Walnuts  Grown  in  CaKfomia;  Expenses 
and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 


StiMMARV:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  984  for  the  1994-95 
marketing  year.  Authorization  of  this 
budget  enables  the  Wahiut  Marketing 
Board  (Board)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  August  1, 1994,  through 
July  31, 1995.  Comments  received  by 
November  30,  1994,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
.  ADOf^ECSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS. 
USDA.  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  IMFOfWIATION  COflTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  964s6,  room  2523-S,  Washington, 
DC  20090-6456.  telephone  202-720- 
9981,  or  Richard  P.  Van  Diesl.  California 
Marketing  Field  Office,  Fruit  and 


Vegetable  Diviaon,  AMS,  USDA,  suite 
102B.  2202  Monterey  Street,  Fresno,  CA 
93721.  telephone  209-487-5901. 
SOPPLEMEHTARV  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  984,  both  as  amended  (7 
CFR  part  984),  regulating  the  handling 
of  walnuts  grown  in  CaHfomia.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  California  walnuts  are  subject 
to  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  walnuts 
handled  during  the  1994-95  marketing 
year,  which  began  August  1, 1994,  and 
ends  July  31, 1995.  This  interim  final 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
ariy  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
not  later  than  20  days  afier  the  date  of 
the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricuhural 
Marketing  Service  (AMS)  has 
considerwl  the  economic  impact  of  this 
rule  on  small  entities. 

Tlie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  niles  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5,000 
producers  of  California  walnuts  under 
this  marketing  order,  and  approximately 
65  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Cahfornia  walnut  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1994- 
95  marketing  year  was  prepared  by  the 
Walnut  Marketing  Board,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Board  are  producers  and 
handlers  of  California  walnuts.  They  are 
familiar  with  the  Board's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  areas  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
merchantable  certifications  of  California 
walnuts.  Because  that  rate  will  be 
applied  to  the  actual  quantity  of 
certified  merchantable  walnuts,  it  must 
be  estabhshed  at  a  rate  that  will  provic^ 
sufficient  income  to  pay  the  Board's 
expenses. 

The  Board  met  September  9. 1994, 
and  unanimously  recommended  a 
1994-95  budget  of  $2,170,772.  $229,125 
more  than  the  previous  year.  Budget 
items  for  1994-95  which  have  increased 
compared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Administrative 
salaries,  $101,712  ($101,331),  Boaitl 
expenses,  $35,000  ($32,000),  office  rem, 
$26,419  ($25,704),  domestic  market 
research  and  development.  $953,000 


($875,000).  walnut  production  research, 
$718,302  ($438,488),  crop  survey. 
$45,000  ($43,000).  and  crop  estimate, 
$60,000  ($52,000).  Items  which  have 
decreased  compared  to  the  amount 
budgeted  for  1993-94  (in  parentheses) 
are:  social  security  and  hospital 
insurance  taxes,  $8,129  ($9,700).  group 
life,  retirement,  and  medical,  $44,370 
($47,485),  office  salaries,  $40,740 
($40,771),  equipment  maintenance  and 
warranties,  $10,000  ($12,000),  furniture, 
fixtures,  and  automobiles,  $5,000 
($20,000).  and  production  research 
director,  $40,000  ($91,068).  The  Board 
also  eliminated  funding  for  export 
market  research  and  development  and 
the  reserve  for  contingencies  for  which 
$20,000  and  $50,000  were 
recommended  last  year,  respectively. 
All  other  items  are  budgeted  at  last 
year's  amounts. 

The  Board  also  unanimously 
recommended  an  assessment  rate  of 
$0.0111  per  kemelweight  pound, 
$0.0021  more  than  the  previous  year. 
This  rate,  when  applied  to  anticipated 
shipments  of  198,000,000  kemelweight 
pounds  of  merchantable  walnuts,  will 
yield  $2,197,800  in  assessment  income, 
which  will  be  adequate  to  cover 
budgeted  expenses.  Unexpended  funds 
may  be  used  temporarily  during  the  first 
Rve  months  of  the  subsequent  marketing 
year,  but  must  be  made  available  to  the 
handlers  from  whom  collected  within 
that  period. 

Wnile  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  beneHts  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant- 
matter  presented,  including  the  ' 
information  and  recommendations 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
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Basis;  (2)  the  mariceting  year  began  on 
August  1, 1994,  and  the  marketing  order 
oequtres  that  the  rate  of  assessment  for 
the  marketing  year  apply  to  all 
Assessable  walnuts  handled  during  the 
itiarketing  year;  (3)  handlers  are  aware 
<^f  this  action  which  was  unanimously 
flBcommended  by  the  Board  at  a  public 
meeting  and  similar  toother  budget 
Actions  issued  in  past  years;  and  (4)  this 
ihterim  final  rule  provides  a  30-day 
Comment  period,  and  all  comments 
mely  received  will  be  considered  prior 
flnalization  of  this  action. 

[ist  of  Sublects  in  7  CFR  Part  984 

Marketing  agreements.  Nuts, 
Reporting  and  recordkeeping 
squirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  984  is  amended  as 
ibilows: 


#ART  984— WALNUTS  GROWN  IN 
<  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
^art  984  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  984.345  is  added  to  read 
4s  follows: 

Note:  This  section  will  not  appear  in  the 
(^ode  of  Federal  Regulations. 

984.345    Expenses  and  assessment  rats. 

Expenses  of  $2,170,772  by  the  Walnut 
rketing  Board  are  authorized,  and  an 
sessment  rate  of  $0.0111  per 
emelweight  pound  of  merchantable 
alnuts  is  established  for  the  marketing 
ear  ending  July  31, 1995.  Unexpended 
nds  may  be  used  temporarily  during 
e  first  five  months  of  the  subsequent 
arketing  year,  but  must  be  made 

available  to  the  handlers  from  whom 

aoUected  within  that  period. 
Dated:  October  26, 1994. 

I  airy  B.  Lace, 

i  icting  Deputy  Director.  Fruit  and  Vegetable 
i  ►iVjsion. 

( 'R  Doc.  94-26929  Filed  10-28-94:  8:45  am) 
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[CFR  Part  985 

/94-985-4IFR] 


int  Oil  Produced  in  the  Far 
est;  Revision  of  the  Salable 
antities  and  Allotment  Percentages 
r  "Class  1"  (Scotch)  and  "Class  3" 
lative)  Spearmint  Oil  for  the  1994-95 
larketing  Year 

>QENCY:  Agricultural  Marketing  Service, 

JSDA. 

(mON:  Interim  final  rule  with  request 

ar  comments. 


SUMMARY:  This  interim  fmal  rule 
increases  the  quantities  of  "Class  1" 
(Scotch)  and  "Class  3"  (Native) 
spearmint  oil  produced  in  the  Far  West 
that  handlers  may  purchase  &om,  or 
handle  for,  producers  during  the  1994- 
95  marketing  year.  This  rule  was 
recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West.  The  Committee  recommended 
this  rule  to  avoid  extreme  fluctuations 
in  supplies  and  prices  and  thus  help  to 
maintain  stability  in  the  Far  West 
spearmint  oil  market. 
DATES:  Effective  on  October  31 ,  1994; 
comments  received  by  November  30, 
1994  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS, 
USDA.  Room  2525.  South  Building.  P.O. 
Box  96456.  Washington,  D.C.  20090- 
6456;  Fax:  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
S.W.  Third  Avenue,  Room  369, 
Portland,  Oregon  97204-2807; 
telephone:  (503)  326-2724;  or  Caroline 
C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  Room 
2525.  South  Building.  P.O.  Box  96456. 
Washington,  D.C.  20090-6456; 
telephone:  (202)  720-8139. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
985  [7  CFR  Part  985],  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho. 
Oregon,  and  designated  parts  of 
California,  Nevada,  Montana,  and  Utah). 
This  marketing  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  |7  U.S.C.  601- 
674].  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
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marketing  order  now  in  effect,  salable 
quantities  and  allotment  p)ercentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  rule  increases  the  quantities  of 
"Class  1"  and  "Class  3"  spearmint  oil 
produced  in  the  Far  West  that  may  be 
purchased  from  or  handled  for 
producers  by  handlers  during  the  1994- 
95  marketing  year,  which  ends  on  May 
31, 1995.  This  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
ariy  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  nied  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiHty. 

There  are  eight  spearmint  oil  handlers 
subject  to  regulation  under  the 
marketing  order  and  approximately  260 
producers  of  spearmint  otl  in  the 
regulated  production  area.  Of  the  260 
producers,  approximately  160  producers 
hold  "Class  1"  Scotch  spearmint  oil 
allotment  base,  and  approximately  145 
producers  hold  "Class  3"  (Native) 
spearmint  oil  allotment  basB.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.6011  as 
those  having  annual  receipts  of  less  than 


$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  minority  of  handlers  and  producers  of 
Far  West  spearmint  oil  may  be  classified 
as  small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  farming  operations  are  not 
exclusively  dependent  on  the 
production  of  speannint  oiL  The  U^. 
production  of  speannint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington,  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  marketing 
order).  Spearmint  oil  is  also  produced  in 
the  Midwest.  The  production  area 
covered  by  the  marketing  order 
normally  accounts  for  75  percent  of  the 
annual  U.S.  production  of  spearmint  oil. 

This  rule  increases  the  quantities  of 
the  Scotch  and  Native  classes  of 
spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1994-95  marketing  year, 
which  ends  on  May  31, 1995.  This  rule 
increases  the  Scotdi  speannint  oil 
salable  quantity  and  allotment 
percentage  from  723.326  pounds  to 
811,516  pounds  and  41  percent  to  46 
percent,  respectively,  and  the  Native 
speannint  oil  salable  quantity  and 
allotment  percentage  from  1,092,577 
pounds  to  1,287,680  pounds  and  56 
percent  to  66  percent,  respectively,  ftw 
the  1994-95  marketing  year. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  that 
handlers  may  purchase  from,  or  handle 
for,  ftroducers  during  a  mariLeting  year. 
The  salable  quantity  calculated  by  the 
Committee  is  based  on  the  estimated 
trade  demand  The  total  salable  quantity 
is  divided  by  the  total  industry 
allotment  b^  to  determine  an 
allotment  percentage.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  speannint  oil. 

The  initial  salable  quantities  and 
allotment  percentages  for  the  Scotch 
and  Native  classes  of  spearmint  oil  for 
the  1994-95  marketing  year  were 
recommended  by  the  Committee  at  its 
October  6, 1993.  meeting.  The 
Committee  recommended  salable 
quantities  of  723.326  pounds  and 
897,388  pounds,  and  allotment 
percentages  of  41  percent  and  46 
percent,  respectively,  for  the  Scotch  and 
Native  classes  of  spearmint  oil.  A 
proposed  rule  incorporating  the 
Committee's  October  6. 1993. 
recommendation  was  published  in  the 
December  21, 1993;  issue  of  the  Federal 
Register  l58  FR  67378).  Comments  on 


the  proposed  rule  were  solicited  from 
interested  persons  until  January  20, 
1994.  No  comments  were  received. 
Accordingly,  based  upon  analysis  of 
available  information,  a  final  rule 
establishing  the  Committee's 
recommendation  as  the  salable 
quantities  and  allotment  percentages  for 
the  Scotch  and  Native  classes  of 
spearmint  ojl  for  the  1994-95  marketiug 
year  was  published  in  the  March  16, 
1994,  issue  of  the  Federal  Register  |59 
FR  12151). 

At  its  June  14, 1994.  teleconference 
meeting,  the  Committee  unanimously 
recommended  that  the  salable  quantity 
and  allotment  percentage  for  Native  " 
speannint  oil  for  the  1994-95  marketing 
year  be  increased.  The  Committee 
recommended  that  the  Native  spearmint 
oil  salable  quantity  be  increased  from 
897.388  pounds  to  1,092.577  pounds. 
and  that  the  allotment  percentage,  based 
on  a  revised  total  allotment  base  of 
1.951.032  pounds,  be  increased  from  46 
to  56  percent  resulting  in  a  195,189 
pound  increase  in  the  salable  quantity. 

An  interim  final  rule  incorporating 
the  Committee's  June  14, 1994. 
recommendation  was  published  in  the 
August  26,  1994,  Federal  Register  (59 
FR  44028).  Comments  on  the  interim 
rule  were  solicited  from  interested 
persons  until  September  26. 1994.  No 
comments  were  received. 

Pursuant  to  authority  contained  in 
sections  985.50,  985.51,  and  985.52  of 
the  marketing  order,  at  its  October  5. 
1994,  meeting,  the  Committee 
recommended  by  a  unanimous  vote  to 
increase  the  salable  quantity  and 
allotment  percentage  for  Scotch 
speannint  oil.  The  committee  also 
recommended  by  10  to  1  vote  an 
increase  in  the  salable  quantity  and 
allotment  percentage  for  Native 
speannint  oil.  TTie  p«>9on  voting  in 
opposition  favored  a  smaller  increase  in 
the  salable  quantity  and  allotment 
percentage  for  Native  speannint  oiL 

Specifically,  the  committee 
recommended  that  the  salable  quantities 
and  allotment  percentages  for  Scoti.h 
and  Native  cksses  of  spearmint  oil  for 
the  1994-95  marketing  year  be 
increased  from  723,326  pounds  to 
811.516  pounds,  and  1.092.S77  pounds: 
to  1,287.680  pounds,  respectively. 
Based  on  a  revised  total  allotment  base 
of  1.763,795  pounds,  the  allotment 
percentage  for  Scotch  spearmint  oil  is 
increased  from  41  percent  to  46  percent, 
resulting  in  an  88.190  pound  increase  in 
the  salable  quantity.  Further,  based  on 
the  same  revised  total  allotment  base 
published  in  the  August  26, 1994, 
Federal  Register  [59  FR  44028)  the 
allotment  percentage  for  Native 
speannint  oil  is  increased  from  S6 
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percent  to  66  percent,  resulting  in  a 
195,103  pound  increase  in  the  salable 
quantity. 


SCO  CH  Spearmint  Oil  Recommendations 


{1)Salat)le  Quantity 

(2)  Total  Allotment  Base  t. 

(3)  Allotment  Percentage  . 


(1)  Salat>le  Quantity  

(2)  Total  Allotment  Base  . 

(3)  Allotment  Percentage 


In  making  this  recommendation  the 
Committee  considered  all  available 
information  on  supply  and  demand.  As 
of  October  5, 1994.  the  Committee 
reports  that  of  the  respective  1994-95 
Scotch  and  Native  spearmint  oil  salable 
quantities  of  723,326  pounds  and 
1,092.577  pounds,  and  approKimately 
116.000  pounds  and  87,000  pounds, 
respectively,  remained  available  for 
handling.  Handlers  have  indicated, 
however,  that  demand  may  approximate 
200.000  pounds  of  Scotch  spearmint  oil, 
and  300,000  pounds  of  Native  spearmint 
oil  for  the  remainder  of  this  marketing 
year.  This  level  of  demand  was  not 
anticipated  by  the  Committee  when  it 
made  its  initial  recommendation  for  the 
establishment  of  the  Scotch  and  Native 
speannint  oil  salable  quantities  and 
allotment  percentages  for  the  1994-95 
marketing  year,  nor  was  it  foreseen 
when  the  Committee  made  its  June  14, 
1994,  recommendation  for  an  increase 
in  the  Native  speannint  oil  salable 
quantity  and  allotment  percentage.    ^ 

The  recommended  salable  quantity  of 
811,516  pounds  of  Scotch  spearmint  oil 
(an  increase  of  88,190  pounds), 
combined  with  the  actual  June  1, 1994, 
carry-in  of  145,809  pounds,  results  in  a 
revised  1994-95  available  supply  of 
957.325  pounds.  Similarly,  the 
recbmmended  salable  quantity  of 
1,287,680  pounds  of  Native  sptearmint 
oil  (an  increase  of  195,103  pounds), 
combined  with  the  revised  June  1, 1994. 
carry-in  of  19.139  pounds,  results  in  a 
revised  1994-95  available  supply  of 
1.306,819  pounds.  The  revised  available 
supplies  of  the  Scotch  and  Native 
classes  of  spearmint  oil,  respectively, 
are  approximately  67,000  pounds  and 
227,000  pounds  higher  than  the 
respective  annual  average  of  sales  for 
the  past  five  years.  The  Committee 
anticipates  that  foreseeable  demand  for 
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ht  th  classes  of  oil  will  be  adequately^ 
m  »t  with  the  recommended  increase. 

The  Department,  based  on  its  analysis 

available  information,  has  determined 
;  allotment  percentages  of  46  percent 
an  d  66  percent,  respectively,  should  be 
es  ablished  for  the  Scotch  and  Native 
cli  isses  of  spearmint  oil  for  the  1994-95 
m  irketing  year.  These  percentages  will 
pi  3vide  an  increased  salable  quantity  of 
81 1,516  pounds  of  Scotch  spearmint  oil 
an  d  an  increased  salable  quantity  of 
1,  187,680  pounds  of  Native  spearmint 
oi  . 

}ased  on  available  information,  the 
A(  ministratorofthe  AMShas 
de  termined  that  the  issuance  of  this 
inierim  final  rule  will  not  have  a 
significant  economic  impact  on  a     ^ 
substantial  number  of  small  entities. 

kfter  consideration  of  all  relevant 
matter  presented,  including  that 
captained  in  the  prior  proposed,  final, 
an^  interim  final  rules  in  connection 
with  the  establishment  of  the  salable 
qijantities  and  allotment  percentages  for 
the  Scotch  and  Native  classes  of 
spearmint  oil  for  the  1994-95  marketing 
ye  ar,  the  Committee's  recommendation 
ar  d  other  available  information,  it  is 
fojind  that  to  revise  §  985.213  to  change 
the  salable  quantities  and  allotment 
porcentages  for  the  Scotch  and  Native 
classes  of  spearmint  oil,  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

pursuant  to  5  U.S.C.  553,  it  is  also 
fo  md  and  determined  upon  good  cause 
th  It  it  is  impracticable,  unnecessary, 
arid  contrary  to  public  interest  to  give 
prbliminary  notice  prior  to  putting  this 
ru  e  into  effect  and  that  good  cause 
ex  ists  for  not  postponing  the  effective 
d^e  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  interim  final  rule 
in  ureases  the  quantities  of  the  Scotch 


and  Native  classes  of  spearmint  oil  that 
may  be  marketed  immediately;  (2)  the 
committee  recommended  this  rule  a 
public  meeting  and  all  interested 
persons  had  an  opportuntnity  to  provide 
input;  and  (3)  This  rule  provides  a  30- 
day  comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  985.213  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§985.213    Salable  quantities  and  allotment 
percentages— 1994-95  marketing  year. 

*        •        •        •        • 

(a)  "Class  1"  (Scotch)  oil— a  salable 
quantity  of  811,516  pounds  and 
allotment  percentage  of  46  percent. 

(b)  "Class  3"  (Native)  oil— a  salable 
quantity  of  1,287,680  pounds  and  an 
allotment  percentage  of  66  percent. 

Dated:  Octol)er  26, 1994. 
Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[PR  Doc  94-26924  Filed  10-26-94:  2:40  pml 
BIUJMO  CODE  3410-02-P 
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7  CFR  Part  989 

[Docket  No.  FV94-969-6IFR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


54379 


SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  989  for  the  1994-95  crop 
year.  Authorization  of  this  budget 
enables  the  Raisin  Administrative 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  Dates:  August  1, 1994, 
through  July  31, 1995. 

Comments:  Comments  received  by 
December  30, 1994,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456.  room  2523-S, 
Washington.  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S,  Washington, 
DC  20090-6456.  telephone  202-720- 
9918,  or  Richard  P.  Van  Diest,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  suite 
102B,  2202  Monterey  Street,  Fresno,  CA 
93721,  telephone  209-487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989). 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California.  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 


Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  California  raisins  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  raisins 
handled  during  the  1994-95  crop  year, 
which  began  August  1, 1994,  and  ends 
July  31.  1995.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5,000 
producers  of  California  raisins  under 
this  marketing  order,  and  approximately 
20  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of 
CaUfomia  raisin  producers  and  a 
minority  of  handlers  may  be  classified 
as  small  entities. 


The  budget  of  expenses  for  the  1994- 
95  crop  year  was  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  raisins.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
acquisitions  of  California  raisins. 
Because  that  rate  will  be  applied  to 
actual  acquisitions,  it  must  be 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee,  with  headquarters  in 
Fresno,  California,  met  August  15, 1994, 
and  unanimously  recommended  a 
1994-95  budget  of  $1,324,000,  which  is 
S744.940  more  than  the  previous  year. 
Budget  items  for  1994-95  which  have 
increased  compared  to  those  budgeted 
for  1993-94  (in  parentheses)  are:  Office 
salaries,  $123,000  ($90,000),  fieldman 
salaries,  $44,000  ($42,600),  Payroll 
taxes,  $30,000  ($27,500),  employer 
retirement  contribution,  $20,000 
($18,200),  general  insurance,  $8,000 
($6,000),  group  medical  insurance, 
$40,000  ($37,000),  rent,  $43,000 
($17,900),  telephone,  $15,000  ($4,000). 
postage,  $20,000  ($12,000),  office 
supplies,  $30,000  ($20,000),  repairs  and 
maintenance,  $10,000  ($5,000),  audit 
fees,  $20,000  ($3,600),  office  travel, 
$14,000  ($12,000),  Committee  meeting 
expenses.  $7,500  ($5,000), 
miscellaneous  expense,  $15,000 
($10,000),  objective  measurement 
survey.  $14,750  ($14,000).  and  resene 
for  contingencies,  $142,400  ($55,810). 
The  Committee  also  recommended 
employee  benefit  expenses  of  $2,500 
and  export  program  funding  of  $50,000 
for  travel  and  $350,000  for  foreign 
program  administration,  for  which  no 
funding  was  recommended  last  year. 

The  Committee  also  provided  for 
$1,652,750  for  certain  expenses  likely  to 
be  incurred  in  connection  with  the 
1994-95  raisin  reserve  pools  for  Natural 
(sun-dried)  Seedless  and  Zante  Currant 
raisins.  Pool  expenses  are  deducted 
from  proceeds  obtained  from  the  sale  of 
reserve  raisins.  These  proposed 
expenses  are  $766,150  more  than  the 
$886,600  for  1993-94  reserve  pool 
expenses. 
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11m  larger  adminirtrative  and  resen^e 
pool  expences  result  bom  the 
CounaittBs's  takeover  of  certain  sadvstry 
export  snarkatixig  activities  and  the  fact 
that  the  Natniai  (sun-diied)  Seedless 
raisin  crop  is  expected  to  be 
.significantly  larger  than  last  year.  This 
largjB  crop,  and  the  poolLog  of  Zante 
Currant  raisins  lor  the  first  time  in  raany 
yeajs.  will  result  in  a  larger  quantity  to 
be  pooled  and  iocraased  costs.  Reserve 
pool  expenditores  are  reviewed 
annually  by  the  OBpertmeat. 

A  California  State  raisin  marketing 
order  was  terminated  earlier  this  year. 
Us  administrative  agency,  the  California 
Raisin  Advisory  Board  (CALRAB). 
formerly  conducted  marketing 
promotion  and  paid  advertising 
activities  here  and  ahroad  for  the 
California  raisin  industry. 

The  Committee  is  taking  over  the 
funding  and  administration  of  the 
Market  Promotion  Program  (MPP).  The 
NfPP,  administered  by  the  Department's 
Foreign  Agricultural  Service  (FAS), 
encourages  the  development, 
maintenance,  and  expansion  of  export 
markets  for  agricultural  commodities 
like  raisins. 

Recently,  the  FAS  redirected  MPP 
funds  allocated  to  CALRAB  for  foreign 
promotion  and  advertising  to  the 
Committee  which  desires  to  use  the 
funds  to  continue  the  industry's  strong 
overseas  promotion  and  advertising 
activities.  To  receive  &ie  full  allocation 
($4.479349).  the  Committee  must  be 
able  to  show  that  it  plans  to  spend,  firom 
industry  sources,  an  amount  equal  to  30 
percent  of  that  allotment  (S2.239.975). 
This  spending  can  be  for  administration 
or  promotion.  The  Committee 
recommended  that  the  increased 
spending  necessary  to  meet  the  required 
MP?  matching  figure  be  funded  through 
increased  handler  assessments,  reserve 
pool  funds,  and  oierchandisiRg 
incentive  prograra  funds. 

Under  the  marketing  order's  volume 
regulation  provisions,  marketing 
percentages  [bee  and  reserve)  for  a 
varietal  type  can  be  implemented  to 
stabiiixe  supplies.  The  free  percentage 
prascribes  uw  portion  of  the  crop  that 
can  be  shipped  inunediately  to  any 
market.  The  raaerve  percentage 
prestaibes  the  portion  of  the  crop  to  be 
held  tar  later  shipment.  Reserve  raisins 
am  haid  ia  a  reserve  pool  by  handlers 
for  the  accouat  ot  the  Committee.  Funds 
gBoerated  from  the  sales  of  reserve 
raisins,  afto' deductioa  of  feserve  pool 
expeaaas.  an  dtstiibuted  equally  to 
equity  hoU«fS  in  the  pool  (producers). 

A  ComBtttae  iaplenented 
merrhandiMBg  iaoamtive  program 
promotasdwcoasuniptioa  of  Cahloinia 
raisins  in  foreign  markets.  For  various 


cakintries.  cash  rabetes  and  advertising/ 
prpmotion  incentives  are  oSsred  to 
qualifying  importers.  Funds  used  lo  pay 
th^  incentives  are  derived  from  reserve 
pool  sales. 

I'he  Coounittee's  MPP  match  of     . 
$^239,775  will  be  made  up  of 
$11249,775  in  Committee  domestic  and 
overseas  administration  oo^  and 
SSpO.OOO  in  industry  market  promotion 
funds.  Domestic  administration  costs 
include  $283,560  in  employee  salaries 
and  benefits  and  $252,215  for  MPP 
overhead  costs.  The  overhead  costs 
include  expenditiu«s  for  Committee 
st^ff  to  travel  overseas  ($100,000). 
Committee  delegation  trips  {$50,000}. 
relit  ($28,500),  insurance  ($1,600). 
te  ephone  ($7,500),  postage  ($6,000). 
of  ice  supplies.  ($2,500).  repairs  and 
m  lintenance  ($2,000),  audit  fees 
($i5.000l.  local  travel  ($3,000), 

lipment  ($5,000),  and  miscellaneous 
)enses  ($31,715). 
'he  overseas  costs  of  $714,000 
lude  funding  Tor  tiie  Committee's 
irseas  marketing  representatives  and 
jir  stafb  for  nine  countries  (United 
igdom,  Germany,  Japan,  Singapore, 
ilippines,  lliailand,  Malaysia,  China, 
'  Hong  Kong).  The  costs  include 
salaries  and  benefhs.  travel,  office  rent, 
office  supplies,  utilities,  and  postage. 
Tlje  representatives  will  handle  the  ■ 
adkninistration  and  day-to-day  details  of 
the  marketing  activities  conducted  in 
these  countries. 

Irhe  domestic  and  overseas 
administrative  and  o\'erhead  costs  for 
the  MPP  will  be  paid  with  handler 
a(lministrative  assessments  and  reserve 
pool  proceeds.  Most  of  the  major 
expense  items  for  the  MPP  (employees 
sa  aries  and  benefits,  domestic  and 
ox  erseas travel,  and  office  rent)  will  be 
sh  ared  equally  be^w<een  adminiMrative 
an  d  reserve  pool  funds. 

\  total  of  $1,442 ,325  is  presently 
avbi  lable  for  the  Committee's 
merchandising  incentive  program.  Of 
th  It  amount,  a  total  of  $990,000  %vill 
qi  alify  for  the  MPP  match.  The 
C(  mmittee  prfms  to  use  these  funds  for 
au  thorixed  promotion  activities  in 
)a  >an. 

The  Committee  unanimously 
re  commended  an  assessment  rate  of 
$4-00  per  ton.  which  is  S2.20  more  than 
la  >t  year.  This  rats,  when  applied  to 
ar  ticipaled  acquisitions  of  331,000  tons, 
w  U  yield  $1.324j000  in  assessment 
in  3ome.  which  will  be  adequate  to  cover 
ai  ticipatod  administrative  expenses. 
A  ly  unexpended  assessment  funds  hxna 
th  3  crop  year  are  required  to  be  credited 
oi  refunded  to  the  handlers  from  whom 
c(  llected. 

While  tius  action  will  impose  some 
a(  ditional  costs  on  handlers  and 


producers,  the  costs  on  handlers  are  in 
the  form  of  uniform  assessments,  and 
those  on  producers  will  be  shared 
equally  by  all  equity  holders  in  the 
1994-95  reserve  pool  for  Natural  (sun- 
dried)  Seedless  raisins.  However,  these 
costs  will  be  offset  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
ha\'e  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary,, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  da}'S  after 
publication  in  the  Federal  Kegisler 
because: 

(1)  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis; 

(2)  the  crop  year  began  on  August  1, 
1994.  and  the  mariceting  order  requires 
that  the  rate  of  assessment  for  the  crop 
year  apply  to  all  assessable  raisins 
handled  during  the  crop  year, 

(3)  handlers  are  aware  of  this  action 
which  was  unanioaously  reoonunended 
by  the  Committee  ai  a  public  meeting 
and  it  is  similar  to  other  budget  actions 
issued  in  pest  years;  and 

(4)  this  interim  final  rule  provides  a 
60-day  comment  period,  and  all 
comments  timely  received  will  he 
considered  prior  to  finalization  of  this 
action. 

List  of  Su^ects  Ml  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins.  Reporting  and  recordkeeping 
requirements. 

For  the  reasoos  set  forth  in  the 
preamble.  7  GFR  part  9ft9  is  amended  as 
follows: 

PART  98»— RAISINS  PRODUCED 
FROM  GRAP&  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §989345  is  added  to  ntad 
as  follows: 
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Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§989.345    Expenses  and  assessment  rate. 

Expenses  of  $1,324,000  by  the  Raisin 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$4.00  per  ton  of  assessable  California 
raisins  is  established  for  the  crop  year 
ending  July  31, 1995.  Any  unexpended 
funds  firom  that  crop  year  shall  be 
credited  or  refunded  to  the  handler  from 
whom  collected. 

Dated:  October  25. 1994. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  94-26908  Filed  10-28-94;  8:45  am) 
BlUmG  COOE  341(M»-P 


Rural  ElectriTication  Administration 

7  CFR  Part  1737 

Pra-Loan  Procedures  Common  to 
Guaranteed  and  Insured  Telephone 
Loans;  Correcting  Amendment. 

AGENCY:  Rural  Electrification 
Administration,  USDA. 

ACDON:  Final  rule;  correcting 
amendment. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  published  a  final 
rule  correction  in  the  Federal  Register 
on  Wednesday,  August  28, 1991  (56  FR 
42524)  to  correct  a  typographical  error 
in  a  final  rule  on  pre-loan  procedures 
common  to  guaranteed  and  insured 
telephone  loans  which  was  published  in 
the  Federal  Register  on  June  10, 1991 
(56  FR  26590).  Due  to  an  erroneous 
regulation  cite  within  the  August  28, 
1991  correction.  REA  is  publishing  a 
correcting  amendment. 
EFFECTfVE  DATE:  June  10,  1991. 
FOR  FURTHER  INFORMATfON  CONTACT: 
Daphne  L.  Brown,  Program  Support 
Staff,  Rural  Electrification 
Administration,  South  Building,  room 
2242,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  telephone 
number  (202)  720-0736. 
SUPPLEMENTARY  INFORMATION:  REA 
published  a  final  rule  which  was 
published  in  the  Federal  Register  on 
Monday,  June  10, 1991  (56  FR  26590)  to 
revise  Agency  pre-loan  procedures  for 
guaranteed  and  insured  telephone  loans. 
Due  to  a  typographical  error  in  the  final 
rule,  REA  published  a  correction  on 
Wednesday,  August  28, 1991  (56  FR 
42524).  The  amendatory  instruction  in 
the  August  28, 1991  correction 
incorrectly  identified  the  amended 
section  as  "§  1741.41"  instead  of 
"§  1737.41".  This  section  will  be 


correctly  designated  as  §  1737.41  by  this 
correcting  amendment. 

List  of  Subjects  in  7  CFR  Part  1737 

Loan  programs-communications. 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  Telephone. 

Accordingly,  7  CFR  part  1737  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  1737— {AMENDED] 

1.  The  authority  citation  for  part  1737 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  etseq..  1921  etseq. 

§1737.41    [Amended] 

2.  Section  1737.41(b)(1)  is  revised  to 
read  as  follows: 

§  1 737.41    Procedure  for  obtaining 
approval. 

•        *        *        •        • 

(b)  *  *  * 

(1)  All  of  the  information  required 
under  §1737.21;  or 

Dated:  October  24. 1994. 
Wally  Beyer, 
Administrator. 

[FR  Doc.  94-26909  Filed  10-28-94;  8:45  am] 
eiLUNG  COOE  3410-1S-I> 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207,  220,  221  and  224 
[Regulations  G,  T,  U  and  X] 

Securities  Credit  Transactions;  List  of 
Marglnable  OTC  Stocks;  List  of 
Foreign  Margin  Stocks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

SUMMARY:  The  List  of  Marginable  OTC 
Stocks  fOTC  List)  is  composed  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  from  the  previous  OTC  List 
and  Foreign  List. 

EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Wolffrum,  Securities  Regulation 


Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
For  the  hearing  impaired  only,  contact 
Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  Listed 

below  are  additions  to  and  deletions 
from  the  OTC  List,  which  was  last 
published  on  July  25, 1994  (59  FR 
37651),  and  became  effective  August  8, 
1994.  A  copy  of  the  complete  OTC  List 
is  available  from  the  Federal  Reserve 
Banks. 

The  OTC  List  includes  those  stocks 
that  meet  the  criteria  in  Regulations  G, 
T  and  U  (12  CFR  parts  207.  220  and  221, 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  for  trading  in  the  national 
market  system  (NMS  security)  under  a 
rule  approved  by  the  Securities  and 
Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Associaf  ionof  Securities  Dealers.  Inc. 
and  will  be  incorporated  into  the 
Board's  next  quarterly  pubhcation  of  the 
OTC  List. 

Also  listed  below  are  additions  to  and 
deletions  from  the  Board's  Foreign  List, 
which  was  last  published  on  July  25, 
1994  (59  FR  37651).  and  became 
effective  August  8. 1994.  The  Foreign 
List  includes  those  foreign  securities 
that  meet  the  criteria  in  section  220.17 
of  Regulation  T  and  are  eligible  for 
margin  treatment  at  broker-dealers  on 
the  same  basis  as  domestic  margin 
securities.  A  copy  of  the  complete 
Foreign  List  is  available  from  the 
Federal  Reserve  Banks. 

Public  Comment  and  Defierred  Effective 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6(a)  and  (b). 
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220.17(a).  (b).(c)Mi(d}.aad  221.7M 
and  (bd.  No  addiliaMt  eB«&J 

L  would  ha  gmmtd  by  yuWc 

USuC  553  witk  mpoct  to  < 

effective  date  have  aat  bo«i  foUoMwi  in 
camectMMi  tnlh  tk*  isMiaoe  of  tfais 
amendment  beoouao  Am  Boavd  finds 
ttiat  it  is  in  the  pablac  iot— it  to 
fadfitrte  inrestme^  and  credit 
decisions  based  in  whole  or  ia  part 
upon  Ike  comiMMitiaa  of  thoM  Lists  JB 
soon  as  possible.  The  Bond  has 
raenwdod  to  a  mpiast  fay  dw  public 
ana  aQo%««d  appnwrinwtely  a  two  week 
delay  before  the  Lists  are  effectiva 

List  ar  Suujects 

l2CFaP*ai207 

Baiucs,  Banking  Credit.  Msf^fu 
M8IJHI  iBijiiiieuiwub.  ivaiwun  nunai 
System  tNMS  Seciu  rty),  RBpotliBg  and 
reconasMping  rB(|Qii'euujnts,  Secmitiav. 

12CFR  Part  220 

Banks,  Banking.  Brokers.  Credit, 
Mai^n,  Margin  TequireoieuAs. 
Inmstnents,  National  Manx!  Sjpstam 
(NMS  Sacinity).  Reportagand 
recordkeeping  reqaiiempiHt.  Semiilies. 

12CFSPmt221 

Banks,  Banking,  Grwfilt  liarg^. 
Mai<gin  reqwremmts,  National  Mmkat 
System  (NMS  Securit^i,  Repuiting  moA 
reoorAceeping  requirements,  Secmifies. 

12  CFF  Part  224 

Sanks,  Banking,  Borrowers,  Credit, 
Mat^n,  Margin  requirnnents,  Repoiting 
and  recordkeeping  requirements, 
Secorities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  (15  U.S.C.  7Bg  and  78w).  and 
hi  accordance  with  12  CFK  207.2(k)  and 
207.6  (Regulation  G),  12Cni  220.2(u) 
and  220.17  (Kegulatioa  TL  and  12  CFR 
221.^  and  221.7  ^tegi'^«HnB  U).  diere 
is  set  forth  below  a  listing  of  del^oos 
from  and  additions  to  the  OTC  List  mtd 
the  Foreign  List 

DeleliMS  Vmm  Ac  IM  sf  MnfaableOTC 
Stocks 

Stocks  Hanoved  for  fiaiUng  Continued  Listing 
Requirements 

AraSDWoted  T^apkBOb  Ma—grnirffil  S)«teai& 
Inc. 

Series  A.  SUM)  par  cumulative  convertible 
prcneiTBd 
Body  Drama,  (nc 

Noparooimne 
CAPXGorpantioQ 

Class  A.  wnnato  tsKfiae  «7-30-asi 
'T'l  Pjairiil  rwyeitiwi 

St^OO  par  fXMHBOD 
Cxideiioll  TechoaJ^gy  Corp. 


JuOlparoaHMon 
Co  TuaerceBaacorp.  Inc.  ^lew  jersey) 
i  ieries  B,  cumulative  coavmlftrle  preferred 

:  .Olparcomraoa 
Cy  xiinMiu  nuduLlt.  Inc. 
f 01  par  ( 


lopwi 
Fa  con  Oil  ft  Gu  CoaqMoiy,  Iiac. 

i  .01  par  common 
Fr  nklin  Bank,  National  AssodaSen 
(Michigan) 

J  teries  A.  no  pertxmvBrtible  preferred 

I  l/anaats^eiquivOa-lS-M) 
Go  den  Knight  Reseurces,  lac 

I  lo  par  common 
Hg  rw  ThHter  ftodaols  lac 

'  Varrants  (expire  09-30-94) 
Im  ige  Business  Systems Oiip. 

i  .AlpwoBBnwB 
Ini  ependence  Bancorp.  Inc.  (Maw^eEMyf 

i  1.667  par  common 
Int  ^ral  S|f«taBa,  inc. 

i  .01  par  common 
Inl  smational  Airliae  Support  Geoup,  inc. 

I  .001  par  conunon 
Inl  stnaticpal  Gaming  Man^ement,  lac. 

I  -WW  pm  cmmiiuu 
Inl  smational  Nesmont  induslTial  Corp. 

I  lo  par  common 
IRi ;  Technologies  lac 

',  J)l  par  common 
La  er  Pacific  Media  Corporation 

i  .0001  par  common 
Lit  Ml  tattwHtional,  hic 

I  .001  par  common 
Machine  Tarhnolqgy.  lac 

Ko  par  common 
Mt  rquest  Madioal  RreducU  ioc 

I  Jo  par  common 
Ml  xira  Croup,  iac,  T4m 

'  Varrants  texpire09-30-98) 
M<  chanical  Technoiqgy.  inc. 

I  1 .00  par  common 
Madia  Vtsws  Trcbmaiagy.  bK. 

I  .001  parooraHioo 
M(  gacards  Inc. 

l  .01  par  conunon 
M(  gafoods  Stores  Jac 

I  .001  par  commoa 
Mi  :ro  Component  Technology  Inc. 

:  1.01  par  common 
Mi  :rolog  Corporatron 

I  LOl  par  conunon 
Mi:roprdbeOnporation  -' 

!  1.01  par  common 

'  Varraats  (expire  ad-ZS-^) 
NVlXJlTHoktei^lnc 

:  ik>p«rcanmerB 
Ni  m  Tai  filaotraatcs.  fac 

tedpemabic  commoa  share  puodMae 
warraatc 
NI  OKX  Corporation 

1 1.02  partsonvertibie  exdiaiueaible 
pTCTerwu 
0(d's-N^End's.l«c 

',  1.01  parcommoe 
OSF.toc 

WuparcoaMBea 
Pa  :e  Amahcaa  Cn»«p 

1.10  par  common 
Po  rominerals  Corporation 

1.10  par  common 
Re  JuUicBankfCalliibma) 

Re  star  faukiatries;.  lac 


Warrants  (expiiaaS-12-M} 
Sports  Heros.  Inc. 
«A01  parcaaiMa 
Wanmnts  iex^n  1  l-O^-asi 

Stocks  Beiam\.4farUgtimg  an  a 

SetmriHet 

AcqsasitiOB 

AnIbs  Oniporatian 

Americas  Kawdeatial  Hrida^  Cor jWiHitioH 

SiM  par  coauaoQ 
ASK  Group,  Inc., The 

No  par  common 
Cardinal  Health  Inc 

No  par  common 
Central  Pennsylvaaia  Piutadal 

S1;M  par  common 
Goaecaei  Savings  Bank 

S.IO  par  common 
Community  Health  Systems,  kic 

S.Ol  par  common 

Sl.OO  par  common 
Cresmont  Financial  Corpowaiwi 

Sl.OO  par  common 
Cumbariaad  Fadaral  BaanoipiMartmi.  toe 
tKaatackyj 

Sl.OO  par  coamiofl 
Diasonics  intntsoimd  Inc 

$.01  par  norowmn 
First  Inter-Bancoip  Inc  {New  York) 

Sl.OO  par  common 
Frankfond  CofpcaatiBa.  Tlv 

Sl.OO  par  common 
CatesfFA  Oistrratttnxg,  mc 

S.Ol  parcoBwwB 
Cioadoie  DawBgwratioB  ^tewr  |eaey) 

$2.30  par  conuDOB 
GrassoCerpocatian 

SXft  par  commoa 
H»HOilToolCo..liK:. 

S.M  par  common 
Hallnuak  Haakhcare  OnpenMioR 

OhB  A.  SjOS  par  ooBnoa 
Intenttticaal  Ooalaioer  SfMeoK,  iac 

S.Ol  par  ooaHBOo 
KenfU  iac 

$X)1  parconmon 
Kinross  Gold  Corporation 

No  par  common 
L.S.B.  Bancskares.  lac  of  SoaDiCaniliiia 

S2.50  par  coawnoB 
Liberty  Media  Corporation 

Class  A,  Sl.OO  par  common 

Class  B,  $1.00  par  common 

Class  E..S.01  par  profeircd 
Liberty  Natioaal  Bancorpi,  lac. 

No  par  cMtuBua 
Lincoln  Foodservioa  Products,  lac. 

No  par  common 
Loan  Ainprica  Financial  Corp. 

Class  B,  S.IO  par  common 
McCa«v  Cetkiiar  CoaiaHiaicaHoiK.  tnc. 

Clast  A.  SJn  par  common 
Medqnfct  lac 

Noparooniraoa 
VUd  Atlaatic  Madiral  Scmces  toe. 

S.Ol  par  common 
Momentum  Corporation 

Sl.tW  par  common 
Mr.  Coffee,  Inc. 

$.01  paroomnma 
Nature  FoodCentezs  lac 

$.001  peroaraaon 
Newtrogena  Corpoiattaa 
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S.OOl  par  common 
Newbridge  NetworkaGofpontioB 

No  par  common 
Optical  Radiation  Corporation 

S-SO  par  coiamoo 
PDA  Engineering 

No  par  caauQoo 
Pioneer  Financial  Coiporatioa 

SI  .00  par  commoa 
Reliable  Financial  Corporatkm 

$.01  par  coramoa 
Sage  Technologies  lac 

S.01  par  common 
SBC  TadinolQgies,  inc. 

$.10parcoauBOO 
Scripps  Howard  Broadcastii^CoL 

$.25  par  common 
Serving  Software,  Inc 

S.01  par  coaamon 
Signal  Technology  CoqMxatioe 

S.01  par  common 
Sphinx  Pharmaceuticals  Corp. 

$X)1  par  coramoa 
Sports  &  Recreation,  Inc. 

S.Ol  par  rommoa 
Sterling  Bancshares  Corporation 

S.IO  par  conunon 
Suburban  Bancorp,  Inc 

Class  A.  Sl.OO  par  ammna 
Sunward  Technologies.  loc 

S.Ol  par  common 
Supermac  Technology,  Inc. 

S.OOl  par  common 
TSI  Corporation 

%Si2  par  common 

Warrants  (expire  01-31-96) 
Turf  Paradise.  Inc 

No  par  common 
TVX  Gold,  Inc. 

No  par  common 
West  Newton  Savings  Bank 

$.10  par  common 
Wbeatley  TXT  Cnpotation 

$.01  par  common 
XYPLERInc. 

%Si\  per  common 

AdditiMK  ta  the  Ust  aTMargtodble  ore 

Stocks 

Aasche  Transportation  Services.  Inc 

$.0001  par  common 
AdOex  Solutioas,  Inc 

$.01  par  common 
Adtran,  Inc 

S.Ol  par  common 
Affiliated  Computer  Services.  Inc 

Class  A,  S.Ol  par  common 
AK  Steel  Holding  Corporation 

7%  convertible  preferred 
Ameriiink  Corporatioa 

No  par  common 
Aquageaix  Inc. 

$.01  par  conunon 

Warrants  (expire  09-13-99) 
Aran  Eneigy  Pic 

American  Depositary  Receipts 
Ariad  Pharmaceuticals,  Inc. 

Warrants  (expire  05-20-99) 
Astrum  interaatiooal  Coqmration 

$.01  par  common 
Baby  Superstore,  Inc 

No  par  conunon 
Rally's  Grand,  Inc 

$.01  par  common 

Wairaats  (expire  08-19-2000) 
Bodft>rd  Baacriiarea,  lac  (Viiginia) 


$.01  par  common 
Bell  Cablemedia  Pic 

American  Depositary  Raoeipts 
BenaoQ  Financial  Cotporatkm 

$.01  par  common 
Best  ProductoCo^  lac 

Sl.OO  par  common 
Bio-Dental  Technologies  GorporMioo 

S.Ol  par  common 
Biomune  Systems,  Inc. 

S.0001  par  common 
Business  Objects  S.A. 

American  Depositary  Shares 
Caledonia  Mining  Corporation 

No  par  common 
Carnegie  Bancorp  (New  lersev) 

No  par  comnum 

Warrants  (expire  08-09-97) 
Carolina  First  Corporatioo 

Series  1994,  no  par  noncumulative 
convertible  preferred 
Cascade  Communications  Corporatioa 

S.OOl  par  common 
Cedar  Group,  Inc. 

S.OOl  par  common 
Central  European  Media  Enterprises  Ltd. 

Class  A,  S.Ol  par  common 
Central  Tractor  Farm  &  Country  Inc 

S.Ol  par  common 
Cerprobe  Corporation 

S.05  par  common 
Cheny  Corporation,  The 

Class  A.  Sl.OO  par  common 
Cima  Labs  Inc. 

S.Ol  par  common 
Citation  Corporation 

S.Ol  par  common 
Cleamet  Communicatiuns  Inc. 

Class  A.  non-voting,  no  par  common 
Cohu.  Inc. 

Si  .00  par  common 
Comcast  UK  Cable  Partners  Ltd. 

S.Ol  par  common 
Comet  Software  International 

Ordinary  .shares  (NIS  .01) 
Concord  Health  Group.  Inc. 

5.001  par  common 
Warrants  (expire  04-19-2000) 

Continental  Choice  Care,  Inc. 

No  par  common 

Units  (expire  04-29-99) 

Warrants  (»^xpire  07-20-99) 
Corporate  Express,  Inc. 

5.0002  par  common 
C:yclo3pss  Medical  Systems,  Inc. 

S.OOl  par  common 
Darling  International  Inc 

S.Ol  par  common 
Dorsoy  Trailers.  Inc. 

S.Ol  par  common 
Duramed  Pharmaceuticals.  Inc.. 

S.Ol  par  common 
Dwyer  Group.  Inc..  The 

$.10  par  common 
E  &  B  Marine.  Inc. 

S.OOl  par  common 
Eagle  Fmance  Corporation 

S.Ol  par  common 
Eagle  Financial  Corporation 

$.01  par  common 
Enterprise  Federal  Bancorp  Inc.  (Ohio) 

S.Ol  par  common 
Envirodyne  Industries,  Inc. 

S.Ol  par  common 
Eriy  Industries.  Inc 

Sl.OO  par  common 
Ernst  Home  Center,  Inc 


=  

S.Ol  par  common 
Facelifters  Home  Systems.  lac 

$.01  par  common 
Family  Bargain  CorporatioB 

Series  A,  S.Ol  par  preferred 
FCNB  Corporatioa 

Sl.OO  par  common 
Featherlite  Manufacturing  Inc. 

No  par  common 
Felcor  Suite  Hotels.  Inc 

$.01  par"  common 
FFVA  Financial  Coqmration 

S.IO  par  common 
Fiberstars,  Inc. 

$.0001  par  common 
Financial  Bancorp  Inc  (New  Yoik) 

S.Ol  par  common 
First  Federal  Bancshares  of  Bau  Claire  lac 

S.Ol  par  common 
First  Federal  Savings  Bank  of  Fort  Dodge 

SI  .00  par  common 
First  Merchants  Acceptance  Corporation 

S.Ol  par  common 
First  Victoria  National  Bank  (Texas) 

$5.00  par  common 
FIcmington  National  Bank  ft  Tnist  Company 
(New  Jersey) 

$2.50  par  common 
Florida  Gaming  Corporation 

$.10  par  common 
Forum  Group.  Inc 

No  par  common 
F.SF  Fitwncial  Corporation 

$.10  par  common 
Full  House  Resorts.  Inc 

S.OOOl  par  common 
Giant  Cement  Holding  loc 

S.Ol  par  common 
C>lobal  Market  Information,  loc 

SOI  par  common 

Witrrants  (expire  08-10-97| 
Grand  Toys  International.  Inc 

$.001  par  comnxMi 
Greenstone  Industries.  Inc 

S.OOl  par  common 

Warrants  (expire  07-20-99) 
Happiness  Express.  Inc. 

S.OOl  par  common 
Harbor  Federal  Bancorp.  Inc  (Maryland) 

$.01  parcomnxm 
Harris  (kimputer  Systems  Corporation 

Sl.OO  par  common 
Heftel  Broadcasting  Corporation 

Class  A,  S.OOl  par  common 
HdiTie  Federal  Savings  Bank  (Washington. 
DC) 

S.Ol  par  common 
Hubco,  Inc. 

Series  A,  S24.00  stated  value  preferred 
stock 
IDM  Environmental  Corporation 

S.OOl  par  common 

Class  A.,  warrants  (expire  04-21-99) 
liicontrol.  Inc 

SOI  par  common 
Innkeepers  USA  Trust 

S.01  par  common 
Inphynet  Medical  Management  Inc 

$.01  par  common 
IK:  Information  Systems.  Inc 

S.Ol  par  conunon 
Idhnock  Limited 

Common  shares 
Jf-fforson  Bancorp.  Inc  (Louisiana) 

S.Ol  par  common 
Lifp  Bancnq)  Inc 
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$.01  par  common 
Loronix  Information  Systems,  Inc. 

S.OOl  par  common 
Macheeano  Mouse  Restaurants,  Inc. 

No  par  common 
Mahaska  Investment  Company 

$5.00  par  common 
Marker  International 

$.01  par  common 
Matthews  International  Corporation 

$1.00  par  common 
Mattson  Technology  Inc 

No  par  common 
Maverick  Tube  Corporation  - 

$.01  par  common 
Media  Arts  Group,  Inc 

$.01  par  common 
Meridian  S(>orts  Inc. 

$.01  par  common 
Metrobancorp  (Indiana) 

No  par  common 
Metrologic  Instruments,  Inc. 

$.01  par  common 
Micro  Linear  Corporation 

S.OOl  par  conmion 
Miles  Homes,  Inc. 

Warrants  (expire  04-01-97) 
Miller  Industries,  Inc. 

$.01  par  common 
Milton  Federal  Financial  Corporation 

No  par  common 
Ministor  Peripherals  International  Ltd. 

$.012454  par  common 

Redeemable  warrants  (expire  07-29-99) 
Mississippi  Chemical  Corporation 

$.01  par  common 
MLF  Bancorp,  Inc.  (Pennsylvania) 

$.01  par  common 
Movie  Gallery,  Inc. 

$.001  par  common 
National  Diagnostics  Inc. 

No  par  common 

Warrants  (expire  09-19-97) 
Network  Long  Distance,  Inc. 

$.0001  par  common 
Newvision  Technology,  Inc. 

$.01  par  common 

Warrants  (expire  03-30-95) 

Redeemable  Warrants  (expire  08-25-99) 
Noble  Drilling  Corporation 

$1.50  convertible  preferred 
Norreil  Corporation 

No  {>ar  common 
Norweb  Pic 

American  Depositary  Receipts 
Numerex  Corporation 

$.0001  par  conunon 
Ottawa  Financial  Corporation 

$.01  par  common 
P.T.  Tri  Polyta  Indonesia 

American  Depositary  Receipts 
Pacific  Basin  Bulk  Shipping  Ltd. 

Units  (expire  09-30-99) 
Pennfed  Financial  Services,  Inc. 

$.01  par  common 
PHC,  Inc. 

$.001  par  common 
Piercing  Pagoda  Inc. 

$.01  par  common 
PMT  Services,  Inc. 

$.01  par  common 
PRI  Automation  Inc. 

$.01  par  common 
Prime  Residential,  Inc. 

$.01  par  common 
Professional  Sports  Care  Management  Inc. 


$.01  par  common 
F  "otection  One,  Inc 

$.01  par  common 
f  jgent  Bancshares  Corp.  (Pennsylvania) 

$.10  par  common 

Series  A,  $.10  par  convertible  preferred 
R  mt-Way,  Inc. 

No  par  common 
R  '  Monolithics,  Inc 

$.001  par  common 
F  >ck  Bottom  Restaurants,  Inc. 

$.01  par  common 
S  )S  Engineering  Inc 

No  par  conunon 
S  rena  Apparel  Group  Inc.,  The 

$.01  par  comipon 
S  >uth  Pointe  Enterprises,  Inc. 

$.0001  par  common 
S  lectrian  Corporation 

No  par  common 
S  lortmart.  Inc. 

Class  A,  $.01  par  common 
S  andard  Financial,  Inc 

$.01  par  conunon 
S  rategic  Distribution,  Inc. 

$.10  par  common 
S  rouds  Inc. 

S.OOOl  par  conunon 
S  iburbfed  Financial  Corporation 

$.01  par  common 
S  igen  Inc. 

S.Ol  par  common 
S  stemsoft  Corporation 

S.Ol  par  conunon 
Ti  ii;get  Technologies  Inc. 

$.01  par  common 
T  am  Rental  Group,  Inc. 

Class  A,  $.01  par  common 
T  ssco  Technologies  Inc^, 

S.Ol  par  common 
T  Systems  Corporation 

$.01  par  common 
T  iwer  Automotive,  Inc. 

$.01  par  conunon 
T  uck  Cpmponents,  Inc. 

S.Ol  par  common 
Ij  S  Xpress  Enterprises  Inc. 

Class  A,  S.Ol  par  common 

V  llage  Bancorp,  Inc.  (Connecticut) 
$3.33  par  common 

V\  ackenhut  Corrections  Corporations 

S.Ol  par  common 
V\  ave  Systems  Corporation 

Class  A,  $.01  par  conunon 
V\  ave  Technologies  International  Inc. 

S.50  par  common 
W  elcome  Home,  Inc. 

$.01  par  common 

V  BStbank  Corporation 
S2.00  par  common 

V  Bstem  Ohio  Financial  Corporation 
S.Ol  par  conunon 

V  »uth  Services  International,  Inc 
S.Ol  par  conunon 

A  Iditions  to  tiie  list  of  Foreign  Margin 
S  Dcks 

B  nk  of  Montreal 
■  No  par  common 
B  nk  of  Nova  Scotia,  The 

No  par  common 
G  nadian  Imperial  Bank  of  Commerce 

No  par  common 
N  itional  Bank  pf  Canada 

No  par  common 
Ri  lyal  Bank  of  Canada 


No  par  conunon 
Toronto  Dominion  Bank,  The 
No  par  conunon 

Deletions  to  the  List  of  Foreign  Margin 
Stocks 

Canadian  Natural  Resources  Ltd. 

No  par  conunon 
OJI  Paper  Company  Ltd. 
¥50  par  common 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  its  Director 
of  the  Division  of  Banking  Supervision  and 
Regulation  pursuant  to  delegated  authority 
(12  GFR  265.7(f)(10)),  October  24, 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  94-26733  Filed  10-28-94;  8:45  am) 
BILUNO  CODE  KIO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  GFR  Part  91 

[Docket  No.  27745;  Special  Federal  Aviation 
Regulation  No.  6q 

RIN  2120-AF39 

Removal  of  the  Prohibition  Against 
Certain  Flights  Within  the  Territory  and 
Airspace  of  Yemen 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  removal. 

summary:  This  action  removes  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
68,  which  prohibits  flight  operations 
within  the  territory  and  airspace  of 
Yemen  by  any  United  States  air  carrier 
and  commercial  operator,  by  any  person 
exercising  the  privileges  of  an  airman 
certificate  issued  by  the  FAA,  or  by  an 
operator  using  an  aircraft  registered  in 
the  United  States  unless  the  operator  of 
such  aircraft  is  a  foreign  air  carrier.  This 
action  is  taken  in  response  to  the  end  of 
the  civil  war  in  Yemen,  which  has 
reduced  the  threat  of  hostile  actions 
against  persons  and  aircraft  engaged  in 
flight  operations  in  Yemen. 
EFFECTIVE  DATE:  October  21 ,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  W.  Bury,  International  Affairs  arid 
Legal  Policy  Staff,  AGC-7.  Office  of  the 
Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591. 
Telephone:  (202)  267-3515. 
SUPPLEMENTARY  INFORMATION:  On  May 
18, 1994,  the  FAA  pubHshed  a  final  rule 
(59  FR  25284)  prohibiting  certain 
aircraft  operations  within  the  temtory 
and  airspace  of  Yemen.  In  the  exercise 
of  its  statutory  responsibility  for  the 
safety  of  U.S.-registered  aircraft  and  U.S. 
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operators,  the  FAA  determined  that  the 
civil  war  in  Yemen  justified  the 
imposition  of  certain  measures  to  ensure 
the  safety  of  U.S.-registered  aircraft  and 
operators  conducting  flight  operations 
in  the  vicinity  of  Yemen's  territory  and 
airspace.  SFAR  68  prohibits  flight 
operations  within  the  territory  and 
airspace  of  Yemen  by  any  United  States 
air  carrier  and  commercial  operator,  by 
any  person  exercising  the  prinleges  of 
an  airman  certificate  issued  by  the  FAA. 
or  by  an  operator  using  an  aircraft 
registered  in  the  United  States  unless 
the  operator  of  such  aircraft  is  a  foreign 
air  carrier. 

The  civil  war  in  Yemen  ended  on  July 
7. 1994.  With  the  end  of  the  war  has 
come  a  corresponding  reduction  in  the 
threat  to  civil  aircraft  operating  in  the 
territory  and  airspace  of  Yemen.  There 
now  appears  to  be  no  continuing 
<;pccific  threat  to  civil  aviation  arising 
out  of,  or  related  to,  the  civil  war  and 
its  end. 

The  FAA  has  been  advised  by 
Yemen's  civil  aviation  authorities  that 
its  international  airports  are  o{)en  and 
operating  normally.  The  FAA,  however, 
has  no  specific  information  on  the 
facilities  or  level  of  services  ava:ilable  at 
individual  airports  in  Yemen.  Yemen 
reports  that  it  expects  to  issue  a  new 
Aeronautical  Information  Publication  by 
the  end  of  1994.  Information  concerning 
the  civil  aviation  system  in  Yemen  is 
available  from  the  Director  of  the 
Aeronautical  Information  Service, 
Sana 'a  International  Airport,  Post  Office 
Box  1438.  Sana 'a  Republic  of  Yemen. 
Telephone:  011-967-1-250820.  Telex: 
2434.  Commercial  Telegraph:  CTVILAIR 
SANA'A. 

On  the  basis  of  the  foregoing 
information.  I  have  determined  that  the 
immediate  removal  of  SFAR  68  from  14 
GFR  part  91  is  appropriate.  The 
Department  of  State  has  been  advised  of, 
and  has  no  objection  to.  the  action  taken 
herein. 

l.tst  of  Sul^ects  IB  14  CFR  Part  91 

Air  traffic  control.  Aircraft.  Airmen, 
Airports.  Aviation  safety.  Freight, 
Yemen. 

The  AawndiMait 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  91  by  removing 
SFAR  68  as  follows: 

PART  9t— GENERAL  OPERATING  AND 
FUGHT  RULES 

1.  The  auth<mty  citation  for  part  91 
continues  to  read  as  ibllows: 

ArfkMiljr:  49  U.S.C  app.  1301(7).  1303. 
1344. 134«.  13S2tlirou^  13S5,  1401.  1421 


through  1431. 1471. 1472. 1502. 1510. 1522. 
and  2121  tfarough  2125;  Articles  12. 29. 31. 
and  32(a)  of  the  Convention  on  International 
Civil  Aviation  (61  Stat.  1180);  42  U.S.C  4321 
et  seq..  E.0. 11514.  35  FR  4247.  3  CFR.  1966- 
1970  Comp..  p.  902;  49  U.S.Q  106(g). 

2.  Special  Federal  Aviation 
Regulation  No.  68  is  removed. 

Issued  in  Washington.  DC,  on  October  21 . 
1994. 

David  R.  Ilinsan. 

Administrator. 

IFR  Doc.  94-26898  Filed  10-28-94;  8:45  ami 

BILUNG  CODE  4910-t3-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1215 

Rm2700-nAA29 

Tracking  arxj  Data  Relay  Satellite 
System  (TDRSS) 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Final  rule. 

SUMMARY:  NASA  is  amending  14  CFR 
Part  1215,  'Tracking  and  Data  Relay 
Satellite  System  (TDRSS),"  by  revising 
Appendix  A  to  reflect  the  estimated 
service  rates  in  1995  dollars  for  TDRSS 
.standard  services,  based  on  NASA 
escalation  estimates.  14  CFR  Part  1215 
sets  forth  the  policy  governing  the 
Tracking  and  Data  Relay  Satellite 
System  (TDRSS)  services  provided  to 
non-U. S.  Government  users  and  the 
reimbursement  for  rendering  such 
services.  The  TDRSS  represents  a  major 
investment  by  the  U.S.  Government 
with  the  primary  goal  of  providing 
improved  communications  and  tracking 
.services  to  spacecraft  in  low  earth  orbit 
or  to  mobile  terrestrial  users  such  as 
aircraft  or  balloons. 

EFFECTIVE  DATE:  October  31. 1994. 
ADDRESSES:  Office  of  Space 
Communications.  Code  O,  NASA 
Headquarters.  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Ferrick,  202-358-2030. 

SUPPLEMENTARY  INFORMATION:  This 
regulation  was  first  published  in  the 
Federal  Register  on  March  9. 1963  (48 
FR  9845).  Each  year  since  that  time.  14 
CFR  Part  1215  has  been  amended  by 
revising  Appendix  A  to  reflect  the  rate 
changes  far  the  appropriate  calendar 
years  (CY).  Since  this  revision  of 
Appendix  A  to  14  CFR  Part  1215  reflects 
the  rate  changes  for  CY  1995  and 
involves  NASA  atanagement  procedures 
and  decisions,  no  public  comment  is 
required. 


The  National  Aeronautics  and  Space 
Administration  has  determined  that  this 
rule  is  not  subject  to  the  requirements 
of  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601-612.  since  it  will  not  exert 
a  significant  economic  impact  on  a 
sut^antial  number  of  small  entities, 
and  it  is  not  a  major  rule  as  deHned  in 
Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1215 

Satellites.  Tracking  and  Data  Relay 
Satellite  Sjrstem.  Communications 
equipment.  Government  contra<:t. 

PART  1215— TRACKING  AND  DATA 
RELAY  SATELLITE  SYSTEM  (TDRSS) 

For  reasons  set  out  in  the  Preamble. 
14  CFR  Part  1215  is  amended  as  follows: 

1.  The  authority  citation  for  14  CFR 
Part  1215  continues  to  read  as  follows: 

Authority:  Sec.  203.  Pub.  L.  65-568.  72 
.Stat..  429.  as  amended;  42  U.S.C  2473. 

2.  Appendix  A  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  1215 — Estimated 
Service  Rates  in  1995  Dollars  for 
TDRSS  Standard  Services  (Based  on 
NASA  Escalation  Estimate) 

TDRSS  user  ser\'ioe  rates  fur  services 
rnndored  in  CY-95  based  on  current 
projections  in  1995  dollars  are  as  follows: 

Single  Access  Ser\ice — ^Foruard  command. 
return  telemetry,  or  tracking,  or  any 
combination  of  these,  the  bese  rate  is  S194.00 
per  minute  for  non-U. S.  Government  users. 

Multiple  Access  Forward  Serxicr — Base   - 
rate  is  S42.00  per  minute  for  non-U.S. 
Government  users. 

Multiple  Access  Return  Service— Base  rate 
is  S1300  per  minute  for  non-l!.S. 
Ckivommcnt  users. 

Dated:  October  12. 1994. 
Charles  T.  Force, 
Associate  Administrator  for  Space 
Communications. 
(FK  DtK..  94-26907  Filed  10-28-94;  8:45  am) 

BILUNQ  CODE  7S10-0t-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(AL-37-1-592Sa;  FRL-60M^ 

Approval  and  Promulgation  of 
Imptomentation  Plans  Alabama:  Title  V, 
Section  507,  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 

AGENCY:  Environmental  Protection 

Agen(.7  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revuuons  to 
the  State  ImplemeDtation  Plan  (SIP) 
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submitted  by  the  State  of  Alabama 
through  the  Alabama  E)epartment  of 
Environmental  Management  (ADEM)  for 
the  purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM),  which 
will  be  fully  implemented  by  November 
15, 1994.  This  implementation  plan  was 
submittea  by  the  State  on  November  13, 
1992,  to  satisfy  the  federal  mandate  to 
ensure  that  small  businesses  have  access 
to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  Clean  Air  Act  as 
amended  in  1990  (CAA). 
DATES:  This  final  rule  is  effective  on 
December  30, 1994  unless  notice  is 
received  by  November  30, 1994  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Klmberly  Bingham, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE;,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Alabama  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and  Information 

Center  (Air  Docket  6102),  U.S. 

Environmental  Protection  Agency,  401  M 

Street,  SW.,  Washington,  DC  20460. 
Environmental  Protection  Agency,  Region  IV 

Air  Programs  Branch,  345  CourtJand  Street, 

NE,  Atlanta,  Georgia  30365. 
Alabama  Department  of  Environmental 

Management,  Office  of  General  Counsel, 

1751  Congressman  W.L.  Dickinson  Drive, 

Montgomery,  Alabama  36130. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  ext.  4195. 
SUPPLEMENTARY  INFORMATION: 
Implementation  of  the  CAA  will  require 
small  businesses  to  comply  with 
specific  regulations  in  order  for  areas  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  states  adopt  a 
PRCXJRAM.  and  submit  this  PROGRAM 
as  a  revision  to  the  federally  approved 
SIP.  In  addition,  the  CAA  directs  the 
EPA  to  oversee  the  small  business 


ass  stance  program  and  report  to 
Co  igress  on  their  implementation.  The 
rec  uirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
titfe  V  of  the  CAA  and  the  EPA  guidance 
doi  ument  Guidelines  for  the 
hn  )lementation  of  section  507  of  the 
19!  0  Clean  Air  Act  Amendments.  In 
or(  er  to  gain  full  approval,  the  state 
sul  mittal  must  provide  for  each  of  the 
fol  owing  PROGRAM  elements:  (1)  The 
estiblishment  of  a  Small  Business 
Asi  istance  Program  to  provide  technical 
an(  compliance  assistance  to  small 
bui  inesses;  (2)  the  establishment  of  a 
sta  e  Small  Business  Ombudsman  to 
rep  resent  the  interests  of  small 
bu!  inesses  in  the  regulatory  process; 
an<  (3)  the  creation  of  a  Compliance 
Ad  /isory  Panel  (CAP)  to  determine  and 
rep  ort  on  the  overall  effectiveness  of  the 
SB  U'.  The  plan  must  also  determine  the 
eli;  ibility  of  small  business  stationary 
SOI  rces  for  assistance  in  the  PROGRAM. 
Th  I  plan  includes  the  duties,  funding 
an(  schedule  of  implementation  for  the 
thr  «  PROGRAM  components. 

i  ection  507(a)  and  (e)  of  the  CAA  set 
for  h  requirements  the  State  must  meet 
to  lave  an  approvable  PROGRAM.  The 
Stale  of  Alabama  has  addressed  these 
recpjirements  and  established  a 
PROGRAM  as  described  below. 

1.  Small  Business  Assistance  Program 
(SlAP) 

J  .labama  has  established  a  mechanism 
to  i  mplement  the  following  six 
rec  uirements  set  forth  in  section  507  of 
tills  V  of  the  CAA: 

A .  The  establishment  of  adequate 
me(  hanisms  for  developing,  collecting  and 
coo  dinating  information  concerning 
con  pliance  methods  and  technologies  for 
smi  11  business  stationary  sources,  and 
pro  jrams  to  encourage  lawful  cooperation 
ami  ng  such  sources  and  other  persons  to 
furl  ler  comply  with  the  CAA; 

E  The  establishment  of  adequate 
me(  hanisms  for  assisting  small  business 
Stat  onary  sources  with  pollution  prevention 
anc  accidental  release  detection  and 
pre  'ention,  including  providing  information 
con  :eming  alternative  technologies,  process 
cha  iges,  products  and  methods  of  operation 
tha'  help  reduce  air  pollution; 

C   The  development  of  a  compliance  and 
tec  nical  assistance  program  for  small 
bus  neSs  stationary  sources  which  assist 
smi  11  businesses  in  determining  applicable 
per  nit  requirements  under  the  CAA  in  a 
tim  sly  and  efficient  manner; 

E  The  development  of  adequate 
me(  hanisms  to  assure  that  small  business 
Stat  onary  sources  receive  notice  of  their 
rigt  ts  under  the  CAA  in  such  manner  and 
fon  1  as  to  assure  reasonably  adequate  time 
for   uch  sources  to  evaluate  compliance 
mel  lods  and  any  relevant  or  applicable 
pro  )osed  or  final  regulation  or  standards 
issi  ed  under  the  CAA; 


E.  The  development  of  adequate 
mechanisms  for  informing  small  business 
stationary  sources  of  their  obligations  under 
the  CAA,  including  mechanisms  for  referring 
such  sources  to  qualified  auditors,  or  at  the 
option  of  the  State,  for  providing  audits  of 
the  operations  of  such  sources  to  determine 
compliance  with  the  CAA;  and 

F.  The  development  of  procedures  for 
consideration  of  requests  firom  a  small 
business  stationary  source  for  modification 
of:  (A)  Any  work  practice  or  technological 
method  of  compliance;  or  (B)  the  sch^ule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance  preceding 
any  applicable  compliance  date,  based  on  the 
technological  and  financial  capability  of  any 
such  small  business  stationary  source. 

The  State  of  Alabama  Department  of 
Environmental  Management  has 
indicated  the  Chief  of  the  Non- 
Industrial  Section  in  the  Engineering 
Branch  of  the  Air  Division  will  be 
designated  the  coordinator  of  the 
Technical  and  Environmental 
Assistance  Group  (TEAG).  The 
coordinator  will  direct  and  coordinate 
the  activities  of  a  group  of  at  least  six 
individuals  with  experience  in 
permitting,  source  sampling,  dispersion 
modeling,  and  public  information. 
ADEM  will  support  the  TEAG  with 
additional  personnel  as  warranted.  The 
TEAG  will  establish  a  clearinghouse  of 
relevant  technical  and  regulatory 
literature  to  disseminate  to  the  small 
business  community.  It  will  provide 
information  concerning  compliance 
methods  and  technologies  for  small 
business  stationary  sources  to  operators 
and  owners  through  interaction  and 
cooperation  with  the  Alabama 
Development  Office  (ADO),  the 
Alabama  Department  of  Economic  and 
Community  Affairs  (ADECA),  Alabama 
Small  Business  Development 
Consortium,  Safe-State,  the  Waste 
Reduction  and  Technology  Transfer 
(WRATT)  program,  trade  associations, 
and  other  appropriate  groups. 

The  TEAG  will  provide  information 
concerning  pollution  prevention  and 
accidental  release  detection  and 
prevention  programs.  This  shall  include 
providing  information  about  aUemative 
technologies,  process  changes,  products, 
and  methods  of  operation  that  reduce 
air  pollution.  The  TEAG  will  support 
the  activities  of  the  Ombudsman  and 
answer  questions  from  that  office,  other 
state  and  local  agencies,  trade 
associations,  and  other  appropriate 
groups  concerning  air  permit 
requirements  and  apphcability  in  a 
timely  and  efficient  manner.  Public 
notices  will  be  posted  in  the  State's  four 
largest  newspapers  of  proposed  and/or 
final  rules,  regulations  or  standards 
issued  under  the  CAA.  Personnel  from 
the  TEAG  will  speak  at  forums  and/or 
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meetings  concerning  applicable 
proposed  or  final  rules,  regulations  or 
standards  issued  under  the  CAA.  The 
TEAG  will  serve  as  the  secretariat  to  the 
Ombudsman  and  the  Compliance 
Advisory  Panel  in  the  development  and 
dissemination  of  reports,  advisory 
opinions  and  other  information. 

The  TEAG  will  inform  small 
businesses  of  the  procedures  for  the 
Department  to  consider  requests  for  a 
variance  from  a  rule,  work  practice, 
standard  or  compliance  date.  The 
WRATT  will  be  included  in  the 
Assistance  Group  where  multi-media 
pollution  prevention  opportunity 
information  is  requested.  Public  service 
announcements,  seminars  and 
workshops  will  be  developed  and 
utilized.  The  TEAG  will  use  EPA 
services  such  as  the  Control  Technology 
Center  (CTC)  and  the  Emission 
Measurement  Technical  Information 
Center  (EMTIC).  Compliance  Assistance 
to  small  businesses  will  be  provided  to 
aid  them  to  identify  applicable 
requirements  and  procedures  to  obtain 
permits  in  a  timely  fashion.  The  TEAG 
has  developed  and  continues  to  work  on 
responsive  techniques,  outreach 
techniques  and  information  packets. 
This  will  cover  topics  such  as  pollution 
prevention,  accidental  release 
prevention  and  detection,  source  rights 
and  obligations,  and  how  to  obtain 
approval  for  modification  of  work 
practices,  compliance  methods  or 
schedules  of  compliance. 

The  Department  will  perform  on-site 
audits  at  the  request  of  small  businesses 
to  evaluate  work  practices,  compliance 
monitoring  procedures  and 
recordkeeping  procedures.  Such  audits 
may  be  performed  by  Department 
personnel  or  by  the  WRATT  program  at 
no  cost  to  the  small  businesses. 

2.  Ombudsman 

Section  507(a)(3)  of  the  CAA  requires 
the  designation  of  a  state  office  to  serve 
as  the  Ombudsman  for  small  business 
stationary  sources.  Alabama  has 
appointed  a  Small  Business 
Ombudsman  and  established  the  office 
of  Alabama  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  as  they  come  under  the 
regulation  of  the  CAA  and  the  oversight 
of  the  Small  Business  Technical  and 
Environmental  Assistance  Group.  The 
Ombudsman  reports  directly  to  the 
Director  of  the  Department  of 
Environmental  Management.  The 
Alabama  Ombusman  operates  a  toll-free 
hotline  to  provide  free  confidential  help 
to  small  businesses  on  specific  source 
problems  and  grievances.  The 
Ombudsman  is  authorized  to 
communicate  directly  with  the 


Governor's  Office,  the  Director  of 
ADEM,  the  Chief  of  the  Air  Division, 
other  state  agencies  and  other 
government  officials.  The  Ombudsman 
may  propose  legislation  or 
administrative  action  through  ADEM  or 
the  Compliance  Advisory  Panel. 

3.  Compliance  Advisory  Panel 

Section  507(e)  of  the  CAA  requires  the 
state  to  establish  a  Compliance  Advisory 
Panel  (CAP)  that  must  include  two 
members  selected  by  the  Governor  who 
are  not  owners  or  representatives  of 
owmers  of  small  businesses;  four 
members  selected  by  the  state 
legislature  who  are  owners,  or  represent 
owners,  of  small  businesses;  and  one 
member  selected  by  the  head  of  the 
agency  in  charge  of  the  Air  Pollution 
Permit  Program.  Alabama  established  a 
seven  member  CAP  with  a  membership 
consistent  with  the  aforementioned 
CAA-requirements.  The  makeup  of  the 
CAP  is  prescribed  as  required  by  the 
CAA  and  administrative  support  will  be 
provided  by  the  IDepartment  to  fulfill  all 
the  responsibilities  under  the  CAA. 

The  duties  of  the  CAP  include: 
rendering  advisory  opinions  regarding 
the  effectiveness  of  the  Small  Business 
Technical  and  Environmental 
Assistance  Group:  reviewing 
information  for  small  business 
stationary  air  pollution  sources  to  assure 
such  information  is  understandable  by 
the  layperson;  and  to  make  periodic 
reports  to  the  Administrator  of  the 
Environmental  Protection  Agency  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act,  the 
Regulatory  Flexibility  Act,  and  the 
Equal  Access  to  Justice  Act. 

4.  Source  Eligibility 

Alabama  has  incorporated  section 
507(c)(1)  and  defined  a  Small  Business 
Stationary  Source  as  a  source  that: 

(1)  Operates  in  Alabama: 

(2)  Is  owned  or  operated  by  a  person  who 
employs  100  or  fewer  individuals; 

(3)  Is  a  small  business  concern  as  defined 
in  the  Small  Business  Act; 

(4)  Is  not  a  major  stationary  source  as 
defined  in  Titles  I  and  III  of  the  CAA  which 
means  the  potential  to  emit  for  the  source  is 
less  than: 

a.  100  tons  per  year  (tpy)  of  any  criteria  air 
pollutant; 

b.  10  tpy  of  any  toxic  {rallutant;  or 

c.  25  tpy  of  all  toxic  pollutants; 

(5)  Does  not  emit  50  tpy  or  more  of  any 
regulated  pollutant;  and 

(6)  Emits  less  than  75  tpy  of  all  regulated 
pollutants. 

Alabama  has  established  the 
following  mechanisms  as  required  by 
section  507:  (1)  A  process  for 
ascertaining  the  eligibility  of  a  source  to 
receive  assistance  under  the  PROGRAM, 


including  an  evaluation  of  a  source's 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  CAA;  (2)  A  process  for 
public  notice  and  comment  on  grants  of 
eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)(C). 
(D),  and  (E)  of  the  CAA,  but  do  not  emit 
more  than  100  tpy  of  ail  regulated 
pollutants;  and  (3)  A  process  for 
exclusion  from  the  small  business 
stationary  source  definition,  after 
consultation  with  the  EPA  and  the 
Small  Business  Administration 
Administrator  and  after  providing 
notice  and  opportunity  for  public 
comment,  of  any  category  or 
subcategory  of  sources  that  the 
Department  determines  to  have 
sufficient  technical  and  financial 
capabilities  to  meet  the  requirements  of 
the  CAA. 

Final  Action 

In  this  action.  EPA  is  approving  the 
PROGRAM  SIP  revision  submitted  by 
the  State  of  Alabama  through  the 
Alabama  Department  of  Environmental 
Management.  This  action  is  being  taken 
without  prior  proposal  because  the 
changes  are  noncontroversial  and  EPA 
anticipates  no  significant  comments  on 
them.  The  public  should  be  advised  that 
this  action  will  be  effective  on 
IDecember  30. 1994.  However,  if  notice 
is  received  by  November  30. 1994  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307(b)(1)  of  the  Act.  42 
U.S.C.  7607  (b)(1),  petitions  foi  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  30. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C.  7607 
(b)(2)). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
rensed  by  an  October  4. 1993, 
memorandum  from  Michael  Shapiro. 
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Acting  Assistant  Administrator  k>r  Air 
and  l^idiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  USEPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et.  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  mtities  include  small 
businesses,  small  not-forprofit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  aHected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  Environmental 
Protection  Agency.  427  U.S.  246,  256-66 
(S.a.  1976);  42  U.S.C  7410(a)(2)  and 
7410(k). 

List  of  Sobiects  in  40  CFR  Part  52 ' 

Air  Pollution  Control,  Incorporation 
by  nienacB,  Intergovernmental 
relations.  Small  business  stationary 
source  technical  and  environmental 
assistance  program. 
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Dated:  October  4. 1994. 
Patrick  M.Tobin. 

Adting  Regional  Admumtiattv. 

Part  52  of  chapter  I,  title  40,  Code  of 
FMeral  Regulations,  is  amended  as 
follows: 

P4RT  52-{AMENOEO] 

1.  The  authority  citation  fw  part  S2 
continues  to  read  as  follows: 

Sijbpart  B— Alabama 

iutliority:  42.  U.S.C  7401-7671  q. 
.  Section  52.50  is  amended  by 
adding  paragraph  (c)  (62)  to  read  as 
follows:  ' 

§S>.SO   Mentfflcattonofptan. 

*        •        •        *        » 

c)*  •  • 

52)  The  Alabama  Department  of 
En  irironmental  Management  has 
su  imitted  revisions  to  chapter  11  of  the 
Al  ibama  Statute  on  November  13, 1992. 
Th  9se  revision  address  the  requirements 
of  tecticHi  507  of  Title  V  of  the  CAA  and 
esteblish  the  Small  Business  Stationary 
Source  Technical  and  Environmental 
Assistance  Program  (mOQlAM). 

(^)  Incorporation  by  reference. 

(|A)  Alabama  statute  11.1,  eflisctive 
Na«/emberl3, 1993. 

li)  Additional  information — None. 
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40  CFR  Part  52 

[N<  -064-1-84081^  FRL-4S092-5I 

Ap  >roval  and  Promulgatfoo  of 
Imi  ilementation  Plans  in  North 
Ca  olina:  Approval  of  Revisions  to  the 
No  lh  Carolina  State  implementation 
Ptan 

AG  ;NCY:  Environmental  Protection 

Ag  mcy  (EPA). 

ACTION:  Direct  final  rule. 


SUI IMARY:  On  May  15, 1991,  and  January 
7.    994,  the  State  of  North  Carolina, 
thr  jugh  the  North  Carolina  Department 
of  Environment,  Health  and  Natural 
Resources,  submitted  revisions  to  the 
No  lh  Carolina  State  bnplementation 
Pia  n  (SIP).  These  revisions  extend  the 
Ne  V  Source  Review  (NSR)  regulations 
to  I  lew  nonattainment  areas  for  Oa  and 
car  ion  monoxide  (CO). 
DAI  E8:  This  final  rule  is  efiiective  on 
December  30, 1994  unless  notice  is 
received  by  November  30, 1994  that 
sor  leone  wishes  to  submit  advorse  (h* 
cril  ical  comments.  If  the  eSactive  date  is 
del  lyed,  timely  notice  will  be  published 
in  I  he  Federal  Register. 


ADDRESSES:  Written  comments  should 
be  addressed  to:  Randy  Terry, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air. 
Pesticides  &  Toxics  Management 
Division.  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street.  NE.,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  NCDEHNR  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and  InformatioD 

Center  (Air  Docket  6102).  U.S. 

Environmental  Protection  Agency,  401  M 

Street,  SW.,  Washington,  DC  Z046a 
Environmental  Protection  Agency.  Region  IV 

Air  Programs  Brancli,  345  Courtland  Street, 

NE.,  Atlanta,  Georgia  30365. 
North  Carolina  Department  of  Environment, 

Health  and  Natural  Resources,  512  North 

Salisbury  Street.  Raleigh.  North  Carolina 

27604. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Randy  Terry,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division.  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE.,  Atlanta.  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  ext.  4212. 
SUPPLEMENTARY  INFORMATION:  On  May 
15, 1991,  and  January  7, 1994,  the  State 
of  North  CaroUna.  through  the  North 
Carolina  Department  (rfEnvirotunent, 
Health  and  Natural  Resources, 
submitted  revisions  to  the  North 
Carolina  State  Implementation  Plan 
(SIP).  These  revisicms  addressed  New 
Source  Review  (NSR),  Preventi<m  of 
Significant  DeteriOTation  (PSD)  and 
Reasonably  Available  Control 
Technology  (RACT).  The  RACT 
revisicms  will  be  addressed  in  a  separate 
notice.  Revision  to  rule  15  A  NCAC  2D 
.0531,  submitted  May  15, 1991,  is  being 
approved  in  this  notice.  The  remaining 
revisions  submitted  May  15. 1991,  will 
be  addressed  in  a  separate  notice.  A 
brief  description  of  each  revision  being 
addressed  in  this  notice  folknvs. 

15A  NCAC  2D  .0531  Sources  in 
Nonattainment  Areas 

North  Carolina  amended  this  rule  to 
extend  the  NSR  requirements  to  new 
nonattainment  areas  for  O3  and  CO.  The 
amendments  require  offsets  to  be 
obtained  for  both  VOCs  and  nitrogen 
oxides  (NOx)  in  ozone  nonattainment 
areas.  The  amendments  also  require  that 
major  new  sources  of  the  nonattainment 
pollutant  locating  in  a  nonattainment 
area  to  obtain  ofisets  for  the  major  new 
source  and  associated  minor  sources 
using  a  ratio  of  at  least  1.15  to  1.00  for 
VOC  and  NO^  sources  on  ozone 
nonattainment  areas  and  greater  than 
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one  to  one  for  CO  nonattainment  areas. 
This  rule  is  also  amended  to  add  new 
compounds  to  the  list  of  compounds 
whose  emissions  are  exempt  under  this 
rule.  This  rule  meets  the  requirement  of 
the  Clean  Air  Act  as  amended  in  1990 
for  new  sources  locating  in 
nonattainment  areas. 

ISA  NCAC  2D  .0532  Sources 
Contributing  to  an  Ambient  Violation 

North  Carolina  amended  this  rule  to 
exclude  the  nonattainment  areas  subject 
to  NSR 

Final  Action 

EPA  is  approving  the  above 
referenced  revisions  to  the  North 
Carolina  SIP.  This  action  is  being  taken 
without  prior  proposal  because  Ae  EPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  December  30, 
1994  unless,  by  November  30, 1994. 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  December  30. 
1994. 

Under  section  307(b)(1)  of  the  CAA. 
42  U.S.C  7607(b)(1).  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
December  30, 1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C. 
7607(b)(2).) 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 


Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  1 10  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  October  5. 1994. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART52— [AIMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 


Sut)part  ii— North  Carolina 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(72)  to  read  as 
follows: 

§52.1770   MenUficatlon  of  ptan. 

(c)»  *  * 

(72)  The  NSR  regulations  to  the  North 
Carolina  State  Implementation  Plan 
which  were  submitted  on  January  7, 
1994. 

(i)  Incorporation  by  reference. 

(A)  Nortn  Carolina  regulations  15A 
NCAC  2D.0531.  and  2D.0532  effective 
on  December  1, 1993. 

(ii)  Other  material. 

(A)  Letter  of  Ianuar>'  7, 1993.  from  the 
North  Carolina  Division  of 
Environmental  Management. 
•        •        •        •        •    . 

IFR  Doc.  94-26844  Filed  10-28-94.  8:45  am) 
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40  CFR  Part  52 

[WA-23-1-6438a;  FRL-6092-1] 

Approval  and  Promulgation  of  State; 
implementation  Plan:  Washington 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  State  of 
Washington's  contingency  measure  plan 
as  a  revision  to  Washington's  State 
Implementation  Plan  (SIP)  for  carbon 
monoxide  (CO).  EPA's  action  is  based 
upon  a  revision  request  which  was 
submitted  by  the  state  to  satisfy  the 
requirement  of  the  Clean  Air  Act 
Amendments  (Q\AA)  for  Vancouver. 
Washington. 

DATES:  This  final  rule  is  effective  on 
December  30. 1994  unless  adverse  or 
critical  comments  are  received  by 
November  30. 1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston.  SIP 
Manager,  Air  &  Radiation  Branch  (AT- 
082).  EPA,  Docket  #  WA23-1-6438. 
1200  Sixth  Avenue.  Seattle,  Washington 
98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA.  Region  10.  Air& 
Radiation  Branch,  1200  Sixth  Avenue 
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(AT-082),  Seattle.  Washington  96101, 
and  the  Washington  State  Department  of 
Ecology.  P.O.  Box  47600,  Olympia. 
Washington,  98504-7600. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Cooper,  Air  k  Radiation 
Branch  (AT-082).  EPA,  Seattle, 
Washington  98101,  (206)  553-6917. 

SUPPLEMENTARY  MFORMATKM: 
I.  Background 

States  containing  CO  nonattainment 
areas  with  design  values  of  12.7  ppm  or 
less  were  required  to  submit,  among 
other  things,  contingency  measures  to 
satisfy  the  provisions  under  section 
172(c)(9).  These  provisions  require 
contingency  measures  to  be 
implemented  in  the  event  that  an  area 
fails  to  reach  attainment  by  the 
applicable  attainment  date,  December 
31, 1995.  Contingency  measures  were 
due  by  November  15, 1993,  as  set  by 
EPA  under  section  172(b)  of  the  Act.  ' 

Contingency  measures  must  be 
implemented  within  12  months  after  the 
finding  of  failure  to  attain  the  CO 
National  Ambient  Air  Quality  Standards 
(NAAQS).  Once  triggered  they  must  take 
effect  without  further  action  by  the  state 
or  EPA,  therefore,  all  contingency 
measures  must  be  adopted  and 
enforceable  prior  to  submittal  to  EPA. 

The  CAAA  do  not  specify  how  many 
contingency  measures  are  needed  or  the 
magnitude  of  emission  reductions  they 
must  provide  if  an  area  fails  to  attain  the 
CO  NAAQS.  The  EPA  believes  that  one 
appropriate  choice  of  contingency 
measures  would  be  to  provide  for  the 
implementation  of  sufficient  vehicle 
miles  traveled  (VMT)  reductions  or 
emissions  reductions  to  counteract  the 
effect  of  one  year's  growth  in  VMT 
while  the  state  revises  its  SIP  to 
incorporate  all  of  the  new  requirements 
of  a  serious  CO  area. 

II.  This  Action 

In  this  action,  EPA  is  approving 
Washington's  SIP  revision  submitted  to 
EPA  on  November  15. 1993  for 
Vancouver.  Washington  because  it 
meets  the  appUcable  requirements  of  the 
Act. 

The  state  of  Washington  held  public 
hearings  in  Vancouver,  Washington  on 
November  9, 1993  to  entertain  public 
comment  on  the  CO  contingency 
measure  SIP  revision.  Following  the 
public  hearing  the  plan  was  adopted  by 
the  Department  of  Ecology  on  November 
15, 1993  and  signed  by  the  Governor's 
designee  on  November  15. 1993. 
becoming  effective  on  December  15. 
1993.  Ecology  submitted  the  plan  to 
EPA  on  November  15. 1993  as  a 
proposed  revision  to  Uie  SIP. 


I  

iie  SIP  revision  was  reviewed  by 
to  determine  i:ompletenes8  shortly 
its  submittal,  in  accordance  with 
the  completeness  criteria  delineated  at 
40  CFR  part  51.  appendix  V  (1991),  as 
amtoded  by  57  FR  42216  (August  26. 
1991).  The  submittal  was  found  to  be 
complete  on  April  13. 1994  and  a  letter 
datfed  May  6. 1994  was  forwarded  to  the 
Director  indicating  the  completeness  of 
thepubmittal. 

A.  Analysis  of  State  Submission 

Washington's  CO  contingency  plan 
for  pancouver  calls  for  the  early 
imdlementation  of  improvements  to 
Washington  State's  basic  inspection  and 
maintenance  (I/M)  program.  These 
imm-ovements  are  part  of  Vancouver's 
insf  ection  and  maintenance  program 
thaibegan  on  June  1, 1993.  While  these 
technical  enhancements  are  already 
bei4g  implemented,  their  use  as  a 
contingency  measure  is  consistent  with 
EPA  guidance.  The  early 
implementation  of  the  "improved" 
vehicle  inspection  and  maintenance 
proiram  helps  to  ensure  that  the  area 
willattain  the  NAAQS.  Ecology 
antifcipates  that  improvements  to  the 
basic  I/M  program  in  Vancouver  will 
redi  ce  1996  motor  vehicle  carbon 
mor  oxide  emissions  by  an  additional 
four  percent  when  compared  to  the  EPA 
proj  ram. 

W  ashington's  improved  I/M  program 
con!  ists  of  the  following  elements:  a 
load  jd  steady  state  test  for  light  duty 
gaso  ine  vehicles,  two-speed  test  for 
hea\  y  duty  gas  vehicles,  and  opacity 
che<  c  for  diesels;  biennial  testing  of  all 
gaso  ine  vehicles;  tampering  checks  for 
1981  and  newer  vehicles;  a  stringency 
rate  pf  28%  for  pre-1981  vehicles,  a 
wai\  er  rate  of  15%  of  failed  vehicles,  a 
com  )liance  rate  of  90%.  EPA's  basic  V 
M  pi  ogram  consists  of  the  fcl  lowing 
elen  ents:  idle  testing  of  1968  and  newer 
vehi  :Ies;  annual  testing  of  light  duty 
gaso  ine  vehicles;  no  tampering  checks; 
a  str  ngency  rate  of  20%  for  pre-1981 
vehi  :les;  no  waiver  rate;  and  a 
com  )liance  rate  of  100%; 


III.  J  dministratiTe  Review 

Ur  der  the  Regulatory  Flexibility  Act, 
5  U.J  .C.  600  et  seq.,  EPA  must  prepare 
a  reg  ilalory  flexibility  analysis 

sing  the  impact  of  any  proposed  or 
rule  on  small  entities.  5  U.S.C.  603 
I  04.  Alternatively,  EPA  may  certify 
1  he  rule  will  not  have  a  significant 
B  ::t  on  a  substantial  number  of  small 
entitles.  Small  entities  include  small 
,  small  not-for-profit 
i,  and  government  entities 
urisdiction  over  populations  of 
t  lan  50,000. 
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final 
and 
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SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simpfy  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.PA.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  is  publishing  this  action 
writhout  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  December  30, 
1994  unless,  by  November  30, 1994, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  December  30. 1994. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15. 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
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revised  by  an  October  4. 1993 
memorandum  from  Michari  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  0MB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  E)ecember  30. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affiact  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  not  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  reference.  Ozone,  Volatile  organic 
compounds. 

NotK  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1 .  1982. 

Dated:  October  5. 1994. 
Chuck  Clarke. 
BegionaJ  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)  (49)  to  read  as 
follows: 

§52^470   IdOTtMcation  of  plan. 

•        •        •        •        • 

(c)  •  •  • 

(49)  On  November  10. 1993,  the  State 
of  Washington  Department  of  Ecology 
submitted  a  CO  State  Implementation 
Plan  for  Clark  County.  Washington. 

(i)  Incorporation  by  reference. 

(A)  November  10, 1993  letter  from  the 
State  of  Washington  Department  of 
Ecology  to  EPA  Region  10  submitting 
the  CO  State  Implementation  Plan  for 
Clark  Coiuty,  Washington. 

(B)  Supplement  to  a  Plan  for  Attaining 
and  Maintaining  National  Ambient  Air 
Quality  Standards  for  Caibon  Monoxide 
in  the  Vaacouver  Air  Quality 


Maintenance  Area,  Replacement  Pages, 
as  adopted  by  the  Washington  State 
Department  of  Ecology  on  November  15. 
1993. 

IFR  Doc  94-26642  Filed  10-28-94;  8:45  am] 
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40  CFR  Parts  52  and  81 
pN15^4-6647:  FfU.-50e»-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Ckiality  Planning 
Purpoaet;  Stale  of  Indiana 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  July  8. 1994.  the  United 
States  Environmental  Protection  Agency 
(USEPA)  published  direct  final 
rulemaking  approving  the  redesignation 
of  St.  Joseph.  Elkhart.  Marion,  and 
Vanderburgh  Coimties.  Indiana  to 
attainment  of  the  ozone  National 
Ambient  Air  Quality  Standards 
(NAAQS)  and  their  accompanying 
maintenance  plans  as  State 
Implementation  Plan  (SIP)  revisions.  On 
the  same  day  (July  8. 1994),  a  proposed 
rule  was  also  published  which 
established  a  30-day  public  comment 
period  noting  that,  if  adverse  comments 
were  received  regarding  the  direct  final 
rule,  the  USEPA  would  withdraw  the 
direct  final  rule  and  publish  an 
additional  final  rule  to  address  the 
public  comments.  Adverse  comments 
were  received  during  the  public 
comment  period  and  the  USEPA 
published  a  withdrawal  of  the  direct 
final  rule  on  August  26. 1994.  This  final 
rule  summarizes  these  comments  and 
USEPA's  responses  and  finalizes  the 
approval  of  the  redesignation  of  St. 
Joseph,  Elkhart  and  Marion  Counties. 
However,  due  to  preliminary,  non- 
quality  industrial  assured  ozone  data 
recently  received  from  the  State  of 
Indiana  for  Warrick  Coimty,  (which  is 
adjacent  to  Vanderburgh  County) 
indicating  that  a  violation  of  the  ozone 
standard  may  have  occurred  in  1994. 
USEPA  is  not  finalizing  the  approval  of 
the  redesignation  of  Vanderburgh 
County  at  this  time.  The  USEPA  will 
address  the  Vanderburgh  County 
redesignation  request  when  an 
evaluation  of  these  monitoring  data  are 
available. 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  November  30. 1994. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  and  USEPA's  response 
are  available  for  inspection  at  the 
following  address:  (It  is  recommended 


that  you  telephone  Edward  Doty  at  (312) 
886-6057  before  visith^g  the  Ri^on  5 
Office.) 

United  States  Environmental 
Protection  Agency,  Region  5.  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty.  Regulation  Development 
Section  {AR-18J).  Regulation 
Development  Branch.  Air  and  Radiation 
Division.  United  States  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604,  Telephone  Number  (312)  886- 
6057. 

SUPPLEMENTARY  INFO8MAT10N: 
I.  Background  Information 

The  redesignation  requests  and 
maintenance  plans  discussed  in  this 
rule  were  submitted  by  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  for  the  following 
ozone  nonattainment  areas:  South  Bend/ 
Elkhart  (St.  Joseph  and  Elkhart 
Counties,  submitted  on  September  22. 
1993):  and  Indianapolis  (Marion 
County,  submitted  on  November  12. 
1993).  On  July  8. 1994.  (59  FR  35044) 
USEPA  published  a  direct  final  rule 
approving  the  redesignation  requests 
and  maintenance  plans  as  revisions  to 
the  Indiana  ozone  SIP.  On  the  same  day, 
USEPA  published  a  proposed  rule 
noting  that  if  adverse  comments  were 
received  regarding  the  direct  final  rule, 
the  USEPA  would  withdraw  the  direct 
final  rule  and  publish  another  final  rule 
addressing  the  public  comments  (For 
further  information  refer  to  59  FR  35044 
and  59  FR  36731).  Adverse  comments 
were  received  regarding  the  direct  final 
rule  and  USEPA.  therefore,  withdrew 
the  direct  final  rule  on  August  2fi.  1994, 
(59  FR  44040).  The  final  rule  contained 
in  today's  Federal  Register  addresses 
the  comments  which  were  received 
during  the  public  comment  period  and 
announces  USEPA's  final  action 
regarding  the  redesignation  of  St. 
Joseph.  Elkhart  and  Marion  Counties. 
The  State  of  Indiana  has  provided  the 
USEPA  with  preliminary,  non-quality 
assured  ozone  data  for  Warrick  County 
(which  is  adjacent  to  Vanderburgh 
County)  indicating  that  a  violation  of 
the  ozone  standard  may  have  occurred 
in  1994.  During  four  days  in  1994,  June 
18  through  June  21,  ozone  standard 
exceedances  may  have  been  recorded  at 
an  Alcoa  operated  facility  site  (AIRS  site 
18-173-0002).  The  USEPA  will  defer 
final  rulemaking  on  the  redesignation  of 
Vanderburgh  County  until  an  evaluation 
of  these  monitoring  data  are  available 
for  this  period.  Based  on  evaluation  of 
these  data,  the  redesignation  of 
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Vanderburgh  County  to  attainment  will 
have  to  be  reconsidered.  USEPA  will 
summarize  and  respond  to  the  adverse 
comments  received  regarding  the 
Vanderburgh  County  redesignation  in  a 
subsequent  Hnal  rulemaking  action. 

II.  Public  Comments  and  USEPA 
Responses 

The  following  discussion  summarizes 
and  responds  to  the  comments  received 
regarding  the  redesignation  of  St. 
Joseph,  Elkhart,  and  Marion  Counties. 

Comment 

A  commenter  notes  that,  in  reviewing 
Indiana's  ozone  redesignation  request, 
the  USEPA  should  consider  the 

-transport  of  ozone  and  ozone  precursors 
into  nonattainment  areas  currently  part 
of  the  Lake  Michigan  Ozone  Control 
Program  (LMOP)  (also  referred  to  as  the 
Lake  Michigan  Ozone  Study  [LMOS] 
area).  Given  the  ongoing  concerns  about 
the  control  of  transported  ozone  and 
ozone  precursors  as  part  of  the 
attainment  strategies  being  considered 
for  the  LMOP  area,  the  commenter 
believes  the  Indiana  ozone 
nonattainment  areas  (as  well  as  those  of 
Illinois,  Michigan,  and  Wisconsin) 

-should  not  be  redesignated  to 
attainment  until  the  Lake  Michigan  Air 
Directors  Consortivun  (LADCO)  has 

'conducted  and  completed  an  analysis  of 
the  ozone  impacts  of  controlling 
transported  ozone  precursors. 

USEPA  Response 

Although  the  1991  field  study 
conducted  for  LMOS  produced  high 
ozone  concentrations  aloft  near  the 
upwind  edge  of  the  LMOS  modeling 
domain,  implying  transport  of  relatively 
high  ozone  concentrations  into  the 
LMOS  domain,  the  1991  field  study  did 
not  establish  the  source(s)  of  the 
transported  ozone.  No  studies  have  been 
conducted  demonstrating  that  the 
Indiana  nonattainment  areas  are  the 
source  areas  responsible  for  the 
transported  ozone.  As  there  is  currently 
no  conclusive  evidence  that  these 
Indiana  areas  are  responsible  for  the 
transported  ozone,  USEPA  does  not 
believe  tliat  it  would  be  appropriate  to 
continue  the  nonattainment 
classification  of  these  areas.  USEPA 
further  notes  that  these  areas  remain 
subject  to  obligations  under  sections 
110(a)(2)(A)  and  110(a)(2)(D)  of  the 
Clean  Air  Act  (Act)  to  deal  with  ozone 
-transport  even  after  redesignation  to 
attainment. 

It  should  be  noted  that  the  LADCO 
States  are  conducting  modeling  analyses 
which  will  allow  an  assessment  of  the 
ozone  impacts  of  controlling  emissions 
in  attainment  areas  as  well  as  in  ozone 


nonattainment  areas.  In  addition,  the 
IjJSEPA  is  considering  analyzing  the 
i  npacts  of  some  national  controls 
c  overing  both  attaiimient  areas  and 
I  onattainment  areas  through  the  use  of 
the  Regional  Oxidant  Model,  which  can 
dDver  a  larger  domain  than  the  Urban 
>  irshed  Model  used  in  LMOS  and 
I  MOP.  The  results  of  these  modeling 
a  nalyses  may  lead  to  new  emission 
c  antrol  requirements  for  attainment 
areas. 

(  omment 

A  commenter  notes  that  the  State  of 
Indiana  has  not  fully  predicted  the- 
impact  of  future  transportation  projects 
md  their  effects  on  Vehicle  Miles 
liravelled  (VMT)  and  mobile  source 
emissions  growth.  Specifically,  the  State 
0  F  Indiana  is  planning  to  build  a  new 
f(  lur-lane  highway  between  Marion  and 
\  anderburgh  Counties.  In  addition.,  the 
CSty  of  Indianapolis  has  recently 
proposed  changes  to  its  public 
ti  ansportation  system,  including  the 
e  imination  of  routes.  Conformity 
a  lalyses  have  not  been  performed  for 
e  ther  of  these  proposals.  The 

0  >mmenter  argues  that  the  September  4, 

1  )92  redesignation  guidance  from 

I  SEPA's  Director  of  the  Air  Quality 
N  anagement  Division,  Office  of  Air 
C  uality  Planning  and  Standards, 
n  quires  that  the  State  prove  that  its 

5  ate  Implementation  Plan  (SIP) 

p  -ovisions  are  consistent  with  the  Act's 
S(  ction  176(c)(4)  conformity 
n  quirements. 

L  SEP  A  Response 

The  USEPA  conformity  rule  (58  FR 

6  1218)  requires  the  States  to  conduct 
c(  informity  analyses  for  both 

n  jnattainment  areas  and  attainment 
ai  eas  subject  to  maintenance  plans.  The 
S  ate  is  currently  drafting  its  conformity 
n  le  to  comply  with  USEPA 's 
C(  informity  rule.  Therefore,  any  major 
ft  derally  funded  and  State  funded 
p  ojects  in  the  areas  redesignated  to 
a  ainment  by  this  action  will  be 
a(  dressed  through  State  conformity 
analyses  and  will  be  subject  to  the 
eiiissions  budget  established  by  the 
a;  iplicable  maintenance  plan.  The 
Ii  dianapolis-Evansville  highway  and 
ai  ly  major  modifications  in  public 
tr  insportation  will  be  subject  to 
c<  nformity  analyses  after  Marion 
C  )unty  is  redesignated  to  attainment.  If 
tHe  changes  to  the  public  transportation 
system  are  minor,  they  are  not  required 
to  be  subject  to  conformity  analyses. 

C  imment 

A  commenter  has  noted  that  the  State 
h(  s  not  shown  that  the  improvements  in 
ai  r  quality  (occurring  after  the  violation 


period  of  1987  through  1989)  are  due  to 
permanent  and  enforceable  emission 
reductions  as  required  in  section 
107(d)(3)(E)(iii)  of  the  Act.  The 
commenter  argues  that  the  September  4, 
1992  USEPA  redesignation  policy 
guidance  is  clear  in  requiring  analysis  of 
whether  the  improved  air  quality  has 
resulted  in  part  from  either  unique 
meteorological  conditions  or  adverse 
economic  conditions.  Air  quality 
improvements  due  to  these  air  quality 
impacts  are  not  permanent,  and, 
therefore,  are  not  creditable.  These 
aspects  have  been  neglected  in  both  the 
State  redesignation  request  and  in 
USEPA's  subsequent  rulemaking. 

USEPA  Response 

The  September  4, 1992  USEPA  policy 
guidance  referred  to  by  the  commenter 
states  that  "lajttaixunent  resulting  from 
temporary  reductions  in  emission  rates 
(e.g.,  reduced  production  or  shutdown 
due  to  temporary  adverse  economic 
conditions)  or  imusually  favorable 
meteorology  would  not  qualify  as  an  air 
quality  improvement  due  to  permanent 
and  enforceable  emission  reductions." 
Neither  the  State  nor  the  USEPA  has 
neglected  these  issues  in  preparing  and 
analyzing  Indiana's  redesignation 
request.  Rather,  the  USEPA  believes  that 
the  State  has  adequately  demonstrated 
that  the  improvement  in  air  quality 
resulting  in  the  attainment  of  the  ozone 
standard  is  not  due  to  temporary 
economic  downturn  or  unusually 
favorable  meteorology.  As  explained 
below,  the  State  has  made  an  adequate 
demonstration  that  the  improvement  in 
air  quality  in  these  Counties  leading  to 
attainment  of  the  ozone  standard  was 
not  due  to  temporary  reductions  in 
emission  rates  or  to  unusually  favorable 
meteorology. 

With  respect  to  the  issue  of  temporary 
emission  reductions  due  to  economic 
downturn,  the  USEPA  noted  in  the  July 
8, 1994  direct  final  rulemaking  (59  FR 
35048),  that  the  State  has  shown  that 
attainment  of  the  ozone  standard  is 
attributable  to  permanent  and 
enforceable  emission  reductions  that 
have  occurred  in  Elkhart,  Marion,  and 
St.  Joseph  Counties.  These  emission 
reductions  have  resuUed  from  source 
closures,  implementation  of  emission 
controls  on  stationary  sources  (this 
included  added  emission  reductions 
resulting  from  the  correction  of 
reasonably  available  control  technology 
regulations  in  response  to  regulation 
deficiencies  previously  noted  by  the 
USEPA),  implementation  of  the  federal 
motor  vehicle  emission  control  program, 
and  implementation  of  gasoline  reid 
vapor  pressure  restrictions  (Indiana 
implemented  USEPA  reid  vapor 
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pressure  requirements,  lowering  reid 
vapor  pressure  limits  to  9.0  pounds  per 
square  inch  by  1992).  All  of  these 
r;ontrols  are  permanent  and  enforceable. 
In  the  case  of  soiuce  closures,  the  source 
permits  associated  with  these  sources 
have  been  terminated  and  will  not  be 
reissued.  Substantial  emission 
reductions  have  occurred  as  a  result  of 
the  imposition  of  permanent  and 
enforceable  emission  controls,  and  it  is 
USEPA's  judgmrait  that  these 
reductions,  rather  than  reductions 
attributable  to  any  temporary  economic 
downturn,  are  primarily  responsible  for 
the  improvement  in  air  quality  tliat  led 
to  the  attainment  of  the  ozone  standard 
in  these  Counties.  The  continued 
attainment  status  of  these  Counties  in 
the  years  since  the  1990-1992  period 
further  indicates  that  temporary  adverse 
economic  conditions  in  the  1990-1991 
period  were  not  a  significant  factor  in 
the  attainment  of  the  ozone  standard  in 
these  Counties. 

With  respect  to  the  issue  of  unusual 
meteorology,  the  State  has  compared  the 
average  meteorological  parameters  of 
maximum  daily  temperatures,  daily 
mean  wind  speeds,  percents  of  possible 
sunshine,  and  percents  of  relative 
humidity  for  the  periods  of  May  through 
August,  1990  through  1992,  with  the  30- 
year  (1961-1950)  norms  for  these 
parameters.  In  all  three  areas  considered 
for  redesignation,  the  1990-1992 
averages  for  these  parameters  agreed 
with  those  for  the  30-year  norms  with 
only  minor  differences.  Based  on 
averaged  parameters,  it  can  be 
concluded  that  the  1990-1992  period 
was  not  atypically  nonconducive  to 
ozone  formation.  Thus,  the  State  has 
adequately  demonstrated  that  the  air 
quality  improvement  was  not  due  to 
unusually  favorable  meteorology. 

Comment 

A  conunenter  notes  that  the  failure  to 
require  correction  of  the  State's  part  D 
New  Source  Review  (NSR)  program  as  a 
condition  for  approval  of  the  area 
redesignations  is  in  conflict  with  the 
Act  and  with  USEPA  guidance.  The 
commenter  notes  that  the  USEPA 
rulemaking  statement  that  part  D  NSR 
requirements  are  not  generally 
applicable  upon  redesignation  to 
attainment  conflicts  with  section 
107(d)(3)(E){v)  and  is  not  justified  in  the 
USEPA  guidance.  The  commenter  notes 
that,  although  the  USEPA  September  4. 
1992  policy  memorandum  implied  that 
there  is  some  flexibility  in  replacing 
part  D  NSR  requirements  with 
Prevention  of  Significant  Deterioration 
(PSD)  requiranents.  a  subsequent 
i  ISEPA  September  17. 1993  policy 


clarification  memorandum  eliminated 
this  flexibility. 

The  commenter  also  notes  that  the 
USEPA  redesignation  rulemaking 
erroneously  allows  the  removal  of 
existing  part  D  NSR  requirements,  such 
as  the  requirements  for  offsets  and 
Lowest  Achievable  Emission  Rates 
(LAER).  All  of  these  existing  programs 
disappear  or  are  replaced  by  a  part  C 
PSD  program.  The  commenter  argues 
that  the  redesignations  to  attainment  are 
not  acceptable  unless  the  NSR  part  D 
requirements  are  retained  as 
contingency-  measures.  It  is  noted  that 
PSD  for  sources  of  ozone  precursors 
does  not  require  emission  offsets  for 
new  sources,  only  requires  Best 
Available  Control  Technology  (BACT) 
emission  controls  rather  than  LAER,  and 
has  different  source  emission  thresholds 
than  does  part  D  NSR.  The  implication 
is  that  shifting  to  PSD  from  part  D  NSR 
will  weaken  emission  control 
requirements  without  adequate 
safeguards. 

The  commenter  notes  that  the 
statement  in  the  redesignation 
rulemaking  that  the  section  175A(dJ 
requirement  (that  all  SIP  measures  be 
converted  to  contingency  measures) 
should  not  apply  to  part  D  NSR  because 
of  the  differing  use  of  the  term 
"measure"  at  section  161  of  the  Clean 
Air  Act  is  irrelevant.  The  relevance  of 
the  part  C  (section  161)  reference  to  a 
part  D  NSR  requirement  is  questionable. 
The  allusion  to  U.SEPA's  historical 
practices  do  nothing  to  negate  the 
explicit  imperatives  of  the  Clean  Air  Act 
and  other  USEPA  guidance. 

The  commenter  goes  on  to  state  that 
based  on  USEPA's  logic  in  eliminating 
the  j»art  D  NSR  requirement,  any  and  all 
other  applicable  part  D  requirements, 
including  those  which  have  been 
previously  met  and  even  relied  up>on  in 
demonstrating  attainment,  could  be 
eliminated  without  an  analysis 
demonstrating  that  maintenance  would 
be  protected. 

USEPA  Response 

USEPA  believes  that  the  areas  that  are 
the  subject  of  Indiana's  redesignation 
request  may  be  redesignated  to 
attainment  notwithstanding  the  lark  of 
a  fully  approved  NSR  program  meeting 
the  requirements  of  the  1990  Clean  Air 
Act  Amendments  and  the  absence  of 
such  an  NSR  program  from  the 
contingency  plan.  This  view,  while  a 
departure  from  the  past  policy,  has  been 
set  forth  by  the  USEPA  as  its  new  policy 
in  a  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation  ("Part  D  New  Source  Review 
(part  D  NSR)  Requirements  for  Areas 


Requesting  Redesignation  to 
Attainment."  October  14,  1994). 

USEPA  believes  that  its  failure  to 
insist  on  a  fully  approved  NSR  program 
as  a  pre-requisite  to  redesignation  to 
attainment  is  justifiable  as  an  exercise  of 
the  Agency's  general  authority  to 
establish  de  minimis  exceptions  to 
statutory  requirements.  See  Alabama 
Power  Co.  v.  Costle.  636  F.2d  323,  360- 
61  (D.C.  Cir.  1979).  Under  Alabama 
Power  Co.  v.  Costle.  the  Agency  has  the 
authority  to  establish  de  minimis 
exceptions  to  statutory  requirements 
where  the  application  of  the  statutory 
requirements  would  be  of  trivial  or  no 
value  environmentally. 

In  this  context,  the  issue  presented  is 
whether  the  Agency  has  the  authority  to 
establish  an  exception  to  the 
requirement  of  section  107(d)(3)(E)  that 
USEPA  has  fully  approved  a  state 
implementation  plan  meeting  all  of  the 
requirements  applicable  to  the  area 
under  section  110  and  part  D  of  Title  I 
of  the  Act.  Plainly,  the  NSR  provisions 
of  section  110  and  part  D  are 
requirements  that  were  applicable  to  the 
Indiana  areas  seeking  redesignation  at 
the  times  of  submission  of  the  requests 
for  redesignation.  Thus,  on  its  face, 
section  107(d)(3)(E)  would  seem  to 
require  that  the  State  has  submitted  and 
USEPA  has  fully  approved  an  NSR 
program  meeting  tfie  requirements  of 
the  Act  before  the  areas  could  be 
redesignated  to  attainment. 

Under  the  Agency's  de  minimis 
autiiority.  however,  it  may  establish  an 
excreption  to  an  otherwise  plain 
statutory  requirement  if  its  fulfillment 
would  be  of  little  or  no  environmental 
value.  In  this  context,  itis  necessary  to 
determine  what  would  be  achieved  t^ 
insisting  that  there  be  a  fully  approved 
NSR  program  in  place  prior  to  the 
redesignation  of  the  Indiana  areas.  For 
the  following  reasons,  USEPA  believes 
that  requiring  the  adoption  and  full 
approval  of  an  NSR  program  prior  to 
redesignation  would  not  be  of  any 
significant  environmental  value  in  this 
case. 

Indiana  has  demonstrated  that 
maintenance  of  the  ozone  NAAQS  will 
occur  even  if  the  emission  reductions 
expected  to  result  from  an  NSR  program 
due  to  emission  ofbets  do  not  occur. 
The  emission  projections  made  by 
Indiana  to  demonstrate  maintenance  of 
the  NAAQS  considered  growth  in  point 
source  emissions  (along  with  growth  for 
other  source  categories)  and  were 
premised  on  the  assimiiption  that  PSD 
would  be  in  effect,  rather  than  NSR. 
during  the  maintenance  period.  Under 
NSR.  significant  point  source  emissions 
growth  would  not  occur.  Indiana 
assumed  that  NSR  would  not  apply  after 
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redesignation  to  attainment,  and, 
therefore,  assumed  source  growth 
factors  based  on  projected  growth  in  the 
economy  and  in  the  areas'  populations. 
(It  should  be  noted  that  the  growth 
factors  assumed  may  be  overestimates 
under  PSD,  which  would  restrain  source 
growth  through  the  application  of  best 
available  control  techniques.)  Thus, 
contrary  to  the  assertion  of  the 
commenters,  Indiana  has  demonstrated 
that  there  is  no  need  to  retain  NSR  as 
an  operative  program  in  the  state 
implementation  plan  during  the 
maintenance  period  in  order  to  provide 
for  continued  maintenance  of  the 
NAAQS.  (If  this  demonstration  had  not 
been  made,  NSR  would  have  had  to 
have  been  retained  in  the  state 
implementation  plan  as  an  operative 
program  since  it  would  have  been 
needed  to  maintain  the  ozone  standard.) 

The  other  purpose  that  requiring  the 
full  approval  of  an  NSR  program  might 
serve  would  be  to  ensure  that  NSR 
would  become  a  contingency  provision 
in  the  maintenance  plan  required  for 
these  areas  by  sections  107(d)(3)(E)(iv) 
and  175A(d).  These  provisions  require 
that,  for  an  area  to  be  redesignated  to 
attainment,  it  must  receive  hill  approval 
of  a  maintenance  plan  containing  "such 
contingency  provisions  as  the 
Administrator  deems  necessary  to 
assure  that  the  State  will  promptly 
correct  any  violation  of  the  standard 
which  occurs  after  the  redesignation  of 
the  area  as  an  attainment  area.  Such 
provisions  shall  include  a  requirement 
that  the  State  will  implement  all 
measures  with  respect  to  the  control  of 
the  air  pollutant  concerned  which  were 
contained  in  the  State  implementation 
plan  for  the  area  before  redesignation  of 
the  area  as  an  attainment  area."  Based 
on  this  language,  it  is  apparent  that 
whether  an  approved  NSR  program 
must  be  included  as  a  contingency 
provision  depends  on  whether  it  is 
considered  as  a  "measure"  for  the 
control  of  the  pertinent  air  pollutants. 

As  USEPA  noted  in  the  proposed 
rulemaking  regarding  these 
redesignation  requests,  the  term 
"measure"  is  not  defined  in  section 
175A(d)  and  Congress  utilized  that  term 
differently  in  different  provisions  of  the 
Act  with  respect  to  the  PSD  and  NSR 
permitting  programs.  For  example,  in 
section  110(a)(2)(A),  Congress  required 
State  implementation  plans  to  include 
"enforceable  emission  limitations  and 
other  control  measures,  means,  or 
techniques  *  *  *  as  may  be  necessary 
or  appropriate  to  meet  the  applicable 
requirements  of  the  Act."  In  section 
110(a)(2)(C),  Congress  required  that 
State  implementation  plans  include  "a 
program  to  provide  for  the  enforcement 


01  the  itteasures  described  in 
subparagraph  (A),  and  regulation  of  the 
n|odification  and  construction  of  any 
st  ationary  source  within  the  areas 
c(  ivered  by  the  plan  as  necessary  to 
a;  sure  that  national  ambient  air  quality' 
St  mdards  are  achieved,  including  a 
^1  irmit  program  as  required  in  parts  C 
ai  d  D."  (Emphasis  added.)  If  the  term 
"i  aeasures"  as  used  in  sections  110{a)(2) 
(/ .)  and  (C)  had  been  intended  to 
ir  elude  PSD  and  NSRlhere  would  have 
b<  en  no  point  to  requiring  that  State 
in  iplementation  plans  include  both 
m  sasures  and  preconstruction  review 
ui  ider  parts  C  and  D  (PSD  and  NSR). 
U  iless  "measures"  referred  to 
s<  mething  other  than  preconstruction 
re  \fiew  under  parts  C  and  D,  the 
r«  erence  to  preconstruction  review 
pi  ograms  in  section  110(a)(2)(C)  would 
b«  rendered  mere  surplusage.  Thus,  in 
s€  ctions  110(a)(2)  (A)  and  (C),  it  is 
a|  parent  that  Congress  distinguished 
"i  leasures"  from  preconstruction 
re  I'iew.  On  the  other  hand,  in  other 
p  ovisions  of  the  Act,  such  as  section 
1(  1,  Congress  appeared  to  include  PSD 
w  thin  the  scope  of  the  term 
"neasures." 

Contrary  to  the  comments  in  this 
pi  oceeding,  USEPA  does  not  believe 
th  3t  the  fact  that  Congress  used  the 
ui  [defined  term  "mea.sure"  differently  in 
di  fferent  sections  of  the  Act  is 
"i  rrelevant."  Rather,  this  indicates  that 
th  e  term  is  susceptible  to  more  than  one 
ir  terpretation  and  that  USEPA  has  the 
d  scretion  to  interpret  it  in  a  reasonable 
m  inner  in  the  context  of  section  175 A. 
In  asmuch  as  Congress  itself  has  used  the 
te  -m  in  a  manner  that  excluded  PSD  and 
N  >R  from  its  scope,  USEPA  believes  it 
is  reasonable  to  interpret  "measure,"  as 
u!  ed  in  section  175A(d),  not  to  include 
N  sR.  That  this  is  a  reasonable 
ir  terpretation  is  further  supported  by 
th  3  fact  that  PSD,  a  program  that  is  the 
c(  roUary  of  NSR  for  attainment  areas, 
g(  es  into  effect  in  lieu  of  NSR.»  This 
d  stinguishes  NSR  from  other  required 
pi  ograms  under  the  Act,  such  as 
ei  hanced  inspection  and  maintenance 
ai  d  reasonably  available  control 
te  ;hnology,  which  have  no  corollary  for 
at  ainment  areas.  Moreover,  USEPA 
b<  lieves  that  those  other  required 
pi  ograms  are  clearly  within  the  scope  of 
th  B  term  "measure."  ^ 


USEPA  disagrees  with  the 
commeflters'  suggestion  that  USEPA 's 
logic  in  treating  NSR  in  this  manner 
means  that  other  applicable  part  D 
requirements,  including  those  that  have 
been  previously  met  and  previously 
relied  upon  in  demonstrating 
attainment,  could  be  eliminated  without 
an  analysis  demonstrating  that 
maintenance  would  be  protected.  As 
noted  above,  Indiana  has  demonstrated 
that  maintenance  would  be  protected 
with  PSD  in  effect,  rather  than  NSR. 
Thus,  USEPA  is  not  permitting  NSR  to 
be  removed  without  a  demonstration 
that  maintenance  of  the  standard  will  be 
achieved.  Moreover,  USEPA  has  not 
amended  its  policy  with  respect  to  the 
conversion  of  other  State 
implementation  plan  elements  to 
contingency  provisions,  which  is  that 
they  may  be  converted  to  contingency 
provisions  only  upon  a  showing  that 
maintenance  will  be  achieved  without 
them  being  in  effect.  Finally,  as  noted 
above,  USEPA  believes  that  the  NSR 
requirement  differs  from  other 
requirements,  and  does  not  believe  that 
the  rationale  for  the  NSR  exception 
extends  to  other  required  programs. 

The  position  taken  in  this  action  is 
consistent  with  USEPA's  current 
national  policy.  That  policy  permits 
redesignations  to  proceed  without 
otherwise  required  NSR  programs 
having  been  fully  approved  and 
converted  to  contingency  provisions 
provided  that  the  area  demonstrates,  as 
has  been  done  in  this  case,  that 
maintenance  will  be  achieved  with  the 
application  of  PSD  rather  than  NSR. 

III.  Final  Rulemaking  Action 

The  State  of  Indiana  has  met  the 
requirements  of  the  Act  revising  the 
Indiana  ozone  SIP.  The  USEPA 
approves  the  redesignation  of  St.  Joseph, 
Elkhart  and  Marion  Counties,  Indiana  to 
attainment  of  the  ozone  NAAQS.  Final 
determination  is  being  withheld  for 
Vanderburgh  County  at  this  time. 
Further  consideration  of  the 
Vanderburgh  County  redesignation  will 
be  made  upon  completion  of  the  quality 
assurance  of  the  Alcoa  monitoring  site  . 
data. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 


USEPA  is  not  suggesting  that  NSR  and  PSD  are 
eq  livalent,  but  merely  that  they  are  the  same  type 
of  jrogram. 

USEPA  also  notes  that,  in  the  case  of  the  Indiana 
an  as.  the  possible  contingency  provisions  include 
vo  atile  organic  compound  (VOC)  emission  offsets 
foi  new  and  modiTied  major  sources;  VOC  emission 
ofl  iexs  for  new  and  modified  minor  sources: 
ini  teasing  the  ratio  of  emission  offsetsxequired  for 
na  «  sources:  and  VOC  controls  on  new  minor 


sources  (less  than  100  tons  per  year).  Furthermore. 
Indiana's  construction  permit  program  requires 
that,  prior  to  constructing  any  source  In  any 
attainment  or  nonattainment  area  in  the  State,  it 
must  be  demonstrated  that  the  resultant  emissions 
will  not  exacerbate  an  existing  air  quality  violation 
or  cause  a  new  violation.  This  is  consistent  with 
USEPA's  PSD  requirements  as  specified  at  40  CFR 
52.2  l(k)  and  is  provided  for  in  Indiana's  State 
implenHjntation  plan  (see  40  CFR  52.793(b)). 
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January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Fle.xibiiity  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 


forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246,  256-66  (1976). 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  30, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Environmental  protection. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  Carbon 
monoxide,  Enviroiunental  protection. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

Dated-.  October  14. 1994. 
David  A.  UUrich. 
Acting  Regional  Administrator. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Indiana— Ozone 


Authority:  42  U.S.C  7401-7671q. 

Sul>part  P— Indiana 

2.  Section  52.777  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§52.777    Control  strategy:  Ptiotocttemical 
oxidants  (hy(lrocart)ons). 

*        •        »        »        • 

(f)  Approval.  The  Indiana  Department 
of  Environmental  Management- 
submitted  two  ozone  redesignation 
requests  and  maintenance  plans 
requesting  the  ozone  nonattainment 
areas  to  be  redesignated  to  attainment 
for  ozone:  South  Bend/Elkhart  (St. 
Joseph  and  Elkhart  Coimties),  submitted 
on  September  22, 1993;  Indianapolis 
(Marion  County),  submitted  on 
November  12.  1993.  The  redesignation 
requests  and  maintenance  plans  meet 
the  redesignation  requirements  in 
section  107(d)(3)(d)  of  the  Act  as 
amended  in  1990.  The  redesignations 
meet  the  Federal  requirements  of 
section  182(a)(1)  of  the  Clean  Air  Act  as 
a  revision  to  the  Indiana  Ozone  State 
Implementation  Plan  for  the  above 
mentioned  counties. 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7871q. 

2.  In  §81.315  the  Indiana— Ozone 
table  is  amended  by  revising  the  entries 
for  "Indianapolis  Area"  and  "South 
Bend-Elkhart  Area"  to  read  as  follows: 

§81.315   Indiana. 


Designated  areas 


Designation 


Ctasstfication 


Date^ 


Type 


Date^ 


Type 


Indianapolis  Area: 
Marion  County 


Novemtwr  30. 1994  Attainment 


South  Bend-Elkhart  Area: 

ElWwt  County November  30,  1994  Attainment 

St  Josepti  County ...„ Novecrber  30. 1994 Attainment 


^  This  date  is  November  15.  1990,  unless  ottwnwise  noted. 
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FEDERAL  MARfTIME  COMMSSfON 

46  CFR  Parts  501  and5S2 

The  Federal  Maritime  Commission- 
General  FhtMclai  Reports  of  Vessel 
Operating  Common  Carrlera  In  ttie 
Domestic  Offshora  Trades 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

summary:  The  Federal  Maritime 
Commission  is  transferring  the  program 
responsibihty  and  delegated  authorities 
with  regard  to  financial  reporting  by 
common  carriers  by  water  in  the 
domestic  offshore  trades  from  the 
Bureau  of  Tariffs,  Certification  and 
Licensing,  to  the  Bureau  of  Trade 
Monitoring  and  Analysis.  Notice  and 
public  procedure  are  not  necessary  prior 
to  the  issuance  of  this  rule  because  it 
deals  solely  with  matters  of  agency 
organization  and  procedure. 
EFFECTIVE  DATE:  October  31. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Austin  L  Schmitt,  Director,  Bureau  of 
Trade  Monitoring  and  Analysis,  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  N.W.,  Washington,  D.C. 
20573-0001,  (202)  523-5787. 

List  of  Subjects 

46  CFR  Part  501 

Administrative  practice  and 
procedure;  Authority  delegations; 
Organization  and  functions;  Seals  and 
insignia. 

46  CFR  Part  552 

Maritime  carriers;  Reporting  and 
recordkeeping  requirements;  Uniform 
system  of  accoimts. 

PART  501— THE  FEDERAL  MARITIME 
COMMISSION-GENERAL 

1.  The  authority  citation  for  Part  501 
continues  to  read  as  follows: 

Authority:  5  U.S.C  551-557,  701-706, 
2903  and  6304;  31  U.S.C.  3721;  41  U.S.C  414 
and  418;  44  U.S.C.  501-520  and  3501-3520; 
46  U.S.C.  app.  801-848,  876, 1111.  and 
1701-1720;  Reorganization  Plan  No.  7  of 
1961.  26  FR  7315,  August  12, 1961;  Pub.  L. 
89-56,  79  Stat.  195;  5  CFR  Part  2638. 

2.  Section  501.5  is  amended  by 
revising  the  first  sentences  of 
paragraphs  (g)  and  (h)  to  read  as  follows: 

$501.5    Functions  of  tit«  organizational 
componrnts  of  the  Federal  MarMme 
Cofnmission. 
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(g)  '  *  *  Under  the  direction  and 
management  of  the  Bureau  Director,  the 
Bureau  of  Trade  Monitoring  and 
Analysis  develops  and  administers 
programs  in  connection  with  the 
anticompetitive  and  cooperative 
arrangements  and  practices  of  common 
carriers  by  water,  freight  forwarders  and 
terminal  operators  in  the  foreign  and 
domestic  commerce  of  the  U.S., 
including  the  filing  of  common  carrier 
agreements  under  section  15  of  the 
Shipping  Act,  1916,  ocean  common 
carrier  agreements  under  section  5  of 
the  Shipping  Act  of  1984,  the  financial 
reporting  by  ocean  common  carriers  in 
the  domestic  offshora  trades,  and  the 
filing  of  agreements  by  marine  terminal 
operators  under  section  15  of  the 
Shipping  Act,  1916,  and  section  5  of  the 
Shipping  Act  of  1984.  •   *   • 

(h)  *  *  *  Under  the  direction  and 
management  of  the  Bureau  Director,  the 
Bureau  of  Tariffs,  Certification  and 
Licensing  plans,  develops  and 
administers  programs  in  connection 
with  tariffs  filed  by  common  carriers 
and  marine  terminal  operators;  ocean 
common  carrier  service  contracts; 
financial  responsibility  of  non-vessel 
operating  common  carriers;  licensing 
ocean  freight  forwarders;  certifying  the 
financial  responsibility  of  passenger 
vessel  owners  and  operators.  •  •  » 
*        •        •        *        » 

3.  Section  501.26  is  amended  by 
adding  a  new  paragraph  (n)  reading  as 
bllows: 


(501.26    Delegation  to  the  Director, 
>f  Trade  Monitoring  and  Analysis. 


(n)  Authority  to  approve  or 
lisapprove  applications  as  specified  in 
'art  552  of  this  chapter  for  extensions 
3f  time  for  filing  (§  552.2(c)),  alternative 
lata  (§  552.2(d))  and  waiver  of  detailed 
iling  requirements  (§  552.2(e)). 

4.  Section  501.27  is  amended  by 
removing  paragraph  (m),  and 
redesignating  paragraphs  (n)  through  (p) 
IS  paragraphs  (m)  through  (o).    - 

>ART  552— FINANCIAL  REPORTS  OF 
VESSEL  OPERATING  COMMON 
CARRIERS  BY  WATER  IN  THE 
)OMESTIC  OFFSHORE  TRADES 

1.  The  authority  citation  for  Part  552 
:ontinues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C  app. 
)17(a),  820,  841a,  843,  844,  845,  845a  and 
H7. 

552.2    [Amended] 

2.  Section  552.2(a)  is  amended  by 
•evising  the  address  for  filing 
Statements  of  Financial  and  Operating 
Data  as  follows: 


(a)*  *  • 

Federal  Maritime  Commission, 
Bureau  of  Trade  Monitoring  and 
Analysis,  800  North  Capitol  Street.  NW., 
Washington,  DC  20573. 
•        •        •        *        » 

Joseph  C.  Polking, 

Secretary. 

[PR  Doc.  94-26900  Filed  10-28-'g4;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart285 
P.D.  102S94B] 

Atlantic  Tuna  Fisheries;  Bluefln  Tuna 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure  of  the  General  category 

fishery. 


SUMMARY:  NMFS  has  determined  that 
the  8  metric  tons  (mt)  set-aside  for  the 
late-season  General  category  fishery  in. 
the  New  York  Bight  beginning 
September  20, 1994,  will  have  been 
taken  by  October  26, 1994.  Therefore, 
the  General  category  fishery  will  be 
closed  effective  at  2330  hours  (11:30 
pm)  on  Wednesday,  October  26. 1994. 
This  acticHi  is  being  taken  to  prevent 
overharvest  of  the  quota  established  for 
this  fishery. 

EFFECTIVE  DATE:  2330  hours  on  October 
26. 1994,  through  Decembwr  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347,  or  Raymond  E. 
Baglin,  508-281-9140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  etseq.) 
governing  the  harvest  of  Atlantic  bluefin 
tuna  (ABT)  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  285.  Section  285.22 
subdivides  the  International 
Commission  for  the  Conservation  of 
Atlantic  Timas  recommended  U.S. 
quota  among  the  various  domestic 
fishing  categories. 

hnplementing  regulations  for  the 
Atlantic  Tuna  Fisheries  at  50  CFR 
285.22(a)  provide  for  an  annual  quota  of 
531  mt  of  large  medivmi  and  giant  ABT 
to  be  harvested  from  the  Regulatory 
Area  by  vessels  permitted  in  the  General 
category.  Of  this  amoimt,  65  mt  are  to 
be  set  aside  for  a  late-season  fishery 
beginning  September  15.  Based  on 
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landings  statistics,  the  fishery  was 
closed  on  August  15, 1994,  with  only  23 
mt  remuning  for  the  late-season  set- 
aside.  A  reallocation  of  18  mt  from  the 
reserve  increased  the  set-aside  to  41  mt, 
of  which  33  mt  were  allocated  to 
General  category  fishermen  from  all 
areas  to  be  fished  bom  September  15 
through  September  17,  and  8  mt  were 
allocated  to  the  New  York  Bi^t  finery 
to  be  fished  from  September  20  until  the 
8  mt  are  taken. 

Based  on  landing  reports,  NMFS  has 
determined  that  the  late-season  quota  of 


ABT  allocated  for  General  category 
vessels  fishing  in  the  New  York  Bight 
must  be  closed.  Fishing  for,  retention  of, 
possession  of,  or  landing  large  medium 
or  giant  ABT  by  vessels  in  the  General 
category  must  cease  by  2330  hours 
October  26, 1994.  This  action  is  being 
taken  to  prevent  overharvest  of  the 
quota. 

This  closure  of  the  late-season 
General  category  fishery  will  not  affect 
other  categories  fishing  for  ABT.  As  of 
this  date,  the  Incidental  and  Angling 
categories  remain  open. 


Classification 

This  action  is  taken  under  50  CFR 
28S.20(b)  and  is  exempt  from  review 
under  E.0. 12866. 

Authority:  16  U.S.C  971  et  seq. 

Dated:  October  25. 1994. 

RkhardlLScfaaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Senice. 

[FR  Doc.  94-26866  Filed  10-26-94: 11:45 
am) 
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Proposed  Rules 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maldng  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

Animahand  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  94-097-1] 

Horses  From  Spain;  Change  In  Disease 
Status 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  the 
importation  of  horses  to  remove  Spain 
from  the  list  of  countries  in  which 
African  horse  sickness  exists.  We 
believe  that  Spain  is  free  of  African 
horse  sickness,  and  that  restrictions  on 
the  importation  of  horses  frx>m  Spain  to 
prevent  the  spread  of  African  horse 
sickness  into  the  United  States  are  no 
longer  necessary.  This  action  relieves 
unnecessary  restrictions  on  the 
importation  of  horses  from  Spain. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  30, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copios  of  your  comments  to  Chief, 
Regulator/  Analysis  and  Development, 
PPD,  APHIS.  USDA,  P.O.  Drawer  810, 
'  Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
097-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
vdshing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690-  _ 
2817  to  fodlitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Import- 
Export  Products  Staff,  National  Center 
for  Import-Export,  Veterinary  Services, 
APHIS.  USDA.  room  758A.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7834. 


SUPPLEMENTARY  INFORMATION: 

ickgroiind 

The  regulations  in  9  CFR  pcut  92 
(i  eferred  to  below  as  the  regulations) 
state  the  provisions  for  the  importation 
into  the  United  States  of  specified 
ai  kimals  to  prevent  the  introduction  of 

V  Lrious  animal  diseases,  including 

A  frican  horse  sickness  (AHS).  AHS.  a 
U  tal  equine  viral  disease,  is  not  known 
t<  exist  in  the  United  States.  Section 
9  !.308(a)(2)  of  the  regulations  lists 
c  luntries  that  the  Animal  and  Plant 
?  salth  Inspection  ^Service  (APHIS) 
ci  insiders  affected  with  AHS,  and  sets 
f(  rth  specific  requirements  for  horses 
vi  lich  are  imported  from  those 
c(  luntries.  APHIS  requires  horses 
ii  tended  for  importation  from  any  of  the 
a  luntries  listed,  including  horses  that 
h  ive  stopped  in  or  transited  those 
c(  imtries,  to  enter  the  United  States 
01  ily  at  the  port  of  New  York  and  be 
qi  tarantined  at  the  New  York  Animal 
Ir  iport  Center  in  Newburgh,  NY,  for  at 
1«  ist  60  days. 

Spain  has  applied  to  the  United  States 
D  jpartment  of  Agricuhure  to  be 
n  cognized  as  free  from  AHS.  Spain's 
la  5t  diagnosed  case  of  AHS  was  on 
G  :tober  29,  1990.  From  December  1990 
tl  rough  December  1992,  Spain 
c<  nducted  an  extensive  AHS 

VI  ccination  prognun.  Effective 

N  avember  30, 1993,  the  European 

U  lion  declared  Spain  to  be  free  of  AHS. 

APHIS  has  reviewed  the 
di  tciunentation  submitted  by  the 
G  )vemment  of  Spain  in  support  of  its 
«  quest.  An  APHIS  official  also 
p  irformed  an  on-site  inspection  of  two 
0  Spain's  Animal  Health  Ministry's 
la  joratories.  The  APHIS  official 
ir  spected  both  the  Laboratory  of  Animal 
H  salth  and  Production  at  Algetes  and 
it  e  Regional  Laboratory  of  Animal 
H  iaith  uid  Production  at  Cordoba.  Both 
la  Joratories  have  been  heavily  involved 
in  eradication,  vaccination,  research, 
ai  d  siu^eillance  activities  for  AHS.  The 
la  loratory  at  Algetes  serves  as  the 
E  iropean  Union's  Reference  Laboratory 
fc  r  AHS  and  is  responsible  for  providing 
v(  rification  of  any  suspected  positive 
te  5t  result  for  the  AHS  virus  submitted 
b; '  the  17  regional  laboratories  in  Spain. 
Ii  1993^the  regional  laboratory  at 
C  )rdoba  tested  180  spleen  samples  from 
hi  >rses  in  Spain  that  died  of  unknown 
a  uses  or  were  killed  in  traffic 
a<  cidents;  all  results  were  negative  for 
tl  e  AHS  virus.  The  APHIS  official 
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conducting  the  on-site  evaluation 
concluded  that  the  laboratory  systems 
are  highly  effective  and  contributed  to 
the  eradication  of  AHS  from  Spain. 

Based  on  the  information  discussed 
above,  we  believe  that  Spain  qualifies 
for  removal  from  the  list  of  countries,  in 
§  92.308(a)(2)  of  the  regulations,  which 
APHIS  considers  affected  with  AHS. 
This  proposed  action  would  relieve 
restrictions  which  require  horses 
imported  from  Spain  to  enter  the  United 
States  only  at  the  port  of  New  York  and 
be  quarantined  at  the  New  York  Animal 
Import  Center  in  Newburgh,  NY,  for  at 
least  60  days.  This  proposed  action 
would  allow  horses  from  Spain  to  be 
shipped  to  and  quarantined  at  ports 
designated  in  §  92.303,  and  would 
reduce  the  quarantine  period  to  an 
average  of  three  days  to  meet  the 
quarantine  and  testing  requirements 
specified  in  §92.308. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

The  primary  impact  of  this  proposal 
will  be  on  U.S.  importers  of  horses  from 
Spain,  none  of  whom  can  be  considered 
a  small  entity.  These  importers  will  no 
longer  be  required  to  quarantine  horses 
from  Spain  for  60  days  at  the  New  York 
Animal  Import  Center  in  Newbiu^, 
NY.  The  proposed  rule  would  allow 
horses  from  Spain  to  be  shipped  to  and 
quarantined  at  ports  designated  in 
§  92.303,  and  would  reduce  the 
quarantine  and  testing  period  to  an 
average  of  three  days  to  meet  quarantine 
requirements  specified  in  §  92.308. 

"The  number  of  horses  imported  bom 
Spain  each  year  is  extremely  small.  In 
1993,  the  United  States  imported  20.715 
horses,  mules,  and  burros,  of  which 
only  nine  came  from  Spain.  Removing 
the  requirement  for  a  60-day  quarantine 
at  the  New  York  Animal  Import  Center 
in  Newburgh,  NY,  for  horses  from  Spain 
will  make  the  importation  of  these 
horses  less  expensive  and  logistically 
easier.  We  anticipate  that  the  number  of 
horses  imported  from  Spain  may 
slightly  increase.  However,  with  the 
very  small  number  of  horses  imported 
from  Spain,  we  anticipate  the  overall 
economic  impact  on  businesses  and 
individuals  would  be  minimal. 
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Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  imjjact  on 
a  substantial  number  of  small  entities. 

Executive  Order  1277a 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  CivU 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  aie  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Redoctioo  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  198G  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHfPPfNS  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  1622;  19  U.S.Q  1306; 
21  U.S.C.  102-105.  HU114a,  134a,  134b, 
134c,  134d.  134f.  135, 136,  and  136a:  31 
U.S.C.  9701;  7  CFR  2.17.  2.51.  and  371.2(d). 

§92.3M    [Amerafec^     . 

2.  In  §  92.308,  paragraph  fa)(2)  would 
l>e  amended  by  removing  "Spain,". 

Done  in  Wasbington,  DC,  this  28tb  day  of 
October  1994. 

Loiuue  J.  King, 

Acting  Administrator,  AnimaJ  and  Plant 
Health  Inspection  Service. 
IFR  Dcx;.  94-28905  RIed  t»-2»-94;  8:45  am) 
BitUNG  COOC  3410-M-P 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  611, 618,  and  620 

RIN3052-AB43 

Organization;  General  Provisions; 
Disclosure  to  Shareholders;  Technical 
Assistance  and  RnandaRy  Related 
Services;  Member  insarance 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
proposes  to  amend  the  regulations 
governing  Technical  Assistance  and 
Financially  Related  Services  and 
Member  Insurance.  Subpart  A  of  the 
proposed  regulation  defines  what 
constitutes  technical  assistance, 
financial  assistance  and  financially 
related  services  and  what  types  of 
activities  the  Farm  Credit  System 
(System)  institutions  are  authorized  to 
provide.  The  proposed  regulation  allows 
greater  flexibility  in  this  area,  while 
maintaining  the  FCA's  ability  to  regulate 
safety  and  soundness  risks.  The  FCA's 
existing  prior  approval  requirement  is 
eliminated  and  replaced  with  a  post- 
review  process  for  all  services,  except 
for  those  that  have  never  been 
authorized  by  the  FCA.  The  FCA  also 
proposes  to  amend  the  Member 
Insurance  regulation  to  clarify  existing 
rules  and  reduce  regulatory  biutlens 
wherever  possible. 

DATES:  Comments  should  be  received  on 
or  before  December  30, 1994. 

AOORESSES:  Comments  may  be  mailed 
or  delivered  (in  triphcate)  to  Patricia  W. 
DiMuzio,  Associate  Director.  Regulation 
Development.  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  OfRre  of  Examination, 
Farm  Credit  Administration.  McLean, 
Virginia. 

FOR  FURTHER  WfORMATKM  CONTACT: 

Linda  C.  Shem-ran,  Policy  Analyst, 
Regulation  Devdopment,  Office  of 
Examination.  Farm  Credit 
Administration.  McLean.  VA  22102- 
5090,  (703)  S83-4498,  TDD  (703)  883- 
4444,  or 

joy  E.  Strickland,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090.  C703)  883-4020.  TDD 
(703) 883-4444. 


SUPPLEMENTARY  INFORMATK3N; 

L  Backgrouad  amd  Statutory 
-  Aathorities 

Under  title  I,  section  1.12;  title  II, 
sections  2.5  and  2.12  (15);  and  title  Uf, 
section  3.7  of  the  Farai  Qedit  Act  of 
1971 .  as  amended  (the  Act),  the  FCA  is 
respcMisible  for  promulgating  regulations 
governing  the  offering  and 
administering  of  technical  assistance, 
financial  assistance,  and  financially- 
related  services  by  banks  and 
associations  (hereinafter  ref&rred  to  as 
"related  services"). 

System  institutions  have  offered 
credit  Ufe  insiu-ance  and  a  variety  of 
other  credit-related  services  o\'er  the 
past  40  years.  Pursuant  to  regulations 
adopted  in  1984.  the  FCA  is  responsibfe 
for  Uie  review  and  approval  of  bank 
financial  services  policies  and  must  also 
approve  each  new  related  service 
program  on  a  case-by-case  basis  before 
it  is  offered  by  a  banik  or  its  affiliated 
associations.  The  FCA  took  no  further 
Systemwide  action  until  1993,  when  the 
Board  adopted  a  policy  statement  (58  FR 
36410,  July  2, 1993)  and  subsequently 
issued  a  bookletter  (366-OE,  September 
3, 1993)  authorizing  the  providing  of 
related  ser\'ices  outside  an  institution's 
chartered  territory,  under  certain 
circumstances. 

On  December  2. 1993,  FCA  Board 
Chairman  Billy  Ross  Brown  completed 
a  study  entitled  "The  Farm  Credit 
System's  Authorized  Services"  and 
directed  staff  to  use  it  as  a  basis  for 
revising  the  existing  regulations.  The 
proposed  regulation  also  incorporates 
the  intent  of  the  FCA  Board's  Policy 
Statement  on  Regulatory  Philosophy 
published  in  the  Federal  Register  on 
February  17, 1994  (59  FR  32189). 

II.  Regulatory  Burden  Con— mta  and 
Petitions  for  RuieaiakiBg 

On  June  23, 1993,  the  FCA  Board 
published  a  "Statement  of  Regulatory 
Burden"  (58  FR  34003)  that  requested 
comments  regarding  how  the  FCA  coulrf 
lessen  the  regulatory  burden  on  System 
institutions.  In  response,  the  agency 
received  three  comment  letters  on 
related  services,  including  one  on 
Member  Insurance.  These  comments  are 
addressed  in  this  proposed  regulation 
and  are  referred  to  as  "Regulatory 
Burden  Comments." 

Also  in  1993,  the  Farm  Credit  Banks' 
Presidents  Planning  Committee  (PPQ 
authorized  an  initiative  to  review  the 
FCA  regulations  and  make 
recommendations  concerning  those  that 
the  System  believes  are  not  directly 
related  to  safety  and  soundness  or 
unduly  restrict  the  full  exercise  of 
authorities  granted  by  the  Act  This 
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initiative  produced  a  System  work  ' 
group  on  related  services  (PPC  work 
group)  which  included  representatives 
from  associations  and  banks  in  the 
AgriBank,  Baltimore,  Columbia, 
Springfield,  and  Western  Farm  Credit 
Districts.  In  July  1993,  FCA  met  with  the 
PPC  work  group  to  hear  its  concerns  and 
objectives. 

The  PPC  work  group  completed  its 
study  on  November  2,  1993,  and 
provided  the  results  to  the  FCA  Board 
for  its  consideration  in  this  proposed 
rule.  The  study  recommended: 

(1)  Elimination  of  existing  prior 
approval  requirements; 

(2)  revision  of  coordination 
requirements  to  provide  for  increased 
flexibility  in  providing^ intra-  and  inter- 
district  services; 

(3)  revision  of  the  requirement  for 
bank  annual  review  of  service  programs; 

(4)  increased  flexibility  in  how  banks 
and  associations  administer  related 
service  programs;  and 

(5)  various  technical  and  clarifying 
changes  in  subparts  A  and  B. 

On  April  4,  1994,  the  FCA  received  a 
"Petition  for  Rulemaking  to  Revise  12 
CFR  part  618 — subpart  A,  Concerning 
Financially  Related  Services" 
(hereinafter  referred  to  as  "FRS 
petition"),  submitted  by  a  Washington. 
D.C.,  law  firm  on  behalf  of  one 
agricultural  credit  association  (ACA), 
three  Federal  land  credit  associations 
(FLCAs)  and  five  production  credit 
associations  (PCAs)  in  California  and 
Michigan.  The  petitioners  supported  the 
PPC  work  group's  recommendations, 
but  suggested  that,  in  light  of  the  FCA 
Board's  February  17,  1994  Policy 
Statement  on  Regulatory  Philosophy  (59 
FR  32189),  the  FCA  should  consider  a 
broader  rulemaking  proceeding  and 
more  fundamental  changes  in  the 
regulation  than  may  have  originally 
been  contemplated. 

The  petitioners  focused  on  areas 
where  expanded  authorities  could  be 
considered  and  reouested  that  the  FCA: 

(1)  Define  related  ser\'ices  (although 
no  definition  was  suggested); 

(2)  authorize  the  offering  of  other 
services  for  a  fee; 

(3)  provide  for  a  non-exclusive  list  of 
approved  related  services; 

(4)  eliminate  the  prior  approval 
requirement; 

(5)  eliminate  the  annual  bank  review 
of  related  service  programs;  and 

(6)  encourage  innovative  means  for 
offering  related  services  that  meet 
borrower  needs. 

On  May  4, 1994,  the  FCA  received  a 
petition  from  an  ACA  in  Michigan 
(hereinafter  referred  to  as  "Insurance 
petition")  asking  the  FCA  to  reconsider 
the  requirement  in  the  Member 


h  surance  regulations  (subpart  B]  that 
ii  surance  only  be  sold  to  members  who 
hi  ,ve  a  debtor/creditor  relationship. 

In  addition  to  the  above  petitions  and 
S;  stem  input,  over  the  past  18  months 
ti  B  FCA  has  received  prior  approval 
re  ijuests  and  technical/interpretive 
qt  estions  that  have  raised  issues 
re  ;arding  what  types  of  services  are 
aijthorized,  what  types  of  institutions 
cain  offer  services,  and  who  the 
recipients  of  these  services  can  be. 
Is  ues  included  questions  about 
in  :idental  authorities,  sale  of  insurance 
oi  t-of-territory,  and  sale  of  fee 
adpraisals  other  than  directly  to 
m  jmbers  or  borrowers. 

II  .  Proposed  Regulatory  Approach 

System  institutions  desire  greater 
fl(  xibility  to  use  their  statutory 
ai  thority  for  providing  related  services 
in  order  to  serve  the  evolving  needs  of 
fa  mers  and  ranchers  and  to  meet 
cc  mpetitive  pressures.  Although  the 
F<  ;a  understands  the  System's  desire  to 
e>  pand  current  related  service  activities, 
th  J  agency's  primary  concerns  continue 
to  focus  on  safety  and  soundness  issues 
ai  d  whether  the  System  remains  witliin 
th  3  limits  of  current  statutory 
ai  thorities. 

Underlying  these  proposed 
re  ^lations,  is  FCA's  conclusion  that, 
ui  der  most  circumstances,  it  would  be 
af  propriate  to  replace  the  current  prior 
ap  proval  requirement  with  specific 
cr  teria  for  determining  what  services 
ca  n  be  offered  and  under  what 
ci  cumstances.  However,  the  FCA,  in  its 
ra  e  as  a  safety  and  soundness  regulator, 
w  shes  to  reserve  the  right  to  review 
n(  w  ser\-ices  in  order  to  ensure  that  they 
w  )uld  not  present  excessive  risk  to  the 
S;  stem.  Because  it  is  difficult  to  foresee 
w  lat  types  of  new  services  will  be 
pi  Dposed,  it  is  impracticable  to 
pi  escribe  specific  regulations  for  new 
s€  rvices  that  have  yet  to  be  offered  by 
th  J  System.  The  FCA,  therefore, 
pi  oposes  to  remove  as  much  of  the 
re  julatory  burden  as  possible,  while 
m  lintaining  its  ability  to  apply  the 
st  itute,  achieve  regulatory  objectives, 
ar  d  preserve  flexibility.  The  FCA  has 
al  io  reduced  the  role  the  funding  bank 
is  required,  by  regulation,  to  play  in 
o'  erseeing  such  programs.  This  allows 
tl  3  institution  offering  a  service  to  take 
Xi.  i  primary  responsibility  for  the 
re  ated  services  it  provides. 

The  proposed  regulation  in  part  618 
d(  fines  terms  and  establishes  specific 
ai  thorizing  criteria  so  that  each 
in  stitution  can  evaluate  the  services  it 
w  )uld  like  to  offer  its  customers.  Thus, 
tt  9  proposed  regulation  clarifies  the 
P  LA's  primary  safety  and  soundness 
a  ncerns  and  distinguishes  between  the 


types  of  ser\'ices  that  can  be  oRered  and 
the  programs  for  delivering  these 
services. 

Subpart  A  has  been  rewritten  and 
reorganized  because  of  the  wholesale 
nature  of  the  regulatory  changes  ' 

proposed  by  the  FCA.  In  proposed 
§  618.8000,  the  FCA  sets  forth  a 
definition  of  "related  service"  which 
includes  insurance  and  encompasses 
activities  previously  referred  to  as 
technical  assistance,  financial 
assistance,  or  financially  related 
services.  The  proposed  regulation  also 
details  regulatory  eligibility 
requirements  for  recipients  of  such 
services. 

In  proposed  §  618.8010  ("Related 
Services  Authorization  Process"),  the 
FCA  replaces  the  prior  approval  in  the 
existing  regulation  in  part,  by 
communicating  to  all  institutions  those 
services  it  has  approved,  which  may 
then  be  offered  without  further 
regulatory  approval.  The  proposed 
regulation  also  describes  the  process  for 
the  FCA's  review  of  new  services. 

Proposed  §618.8015  ("Policy 
Guidelines")  requires  each  institution 
offering  related  services  to  adopt  a 
policy  addressing  related  services. 
Proposed  §618.8020  ("Feasibility 
Requirements")  contains  criteria  for  the 
feasibility  analysis  that  must  be 
performed  in  conjunction  with 
developing  a  new  service  program. 

Proposed  §  618.8025  ("FeasibiHty 
Reviews")  addresses  the  statutory 
requirement  for  the  board  of  directors  of 
each  funding  bank  to  determine  that 
association-related  service  programs  are 
feasible.  The  proposed  regulation 
requires  the  association  to  perform  a 
feasibility  analysis  and  requires  the 
bank's  board  of  directors  to  verify'  that 
this  analysis  has  been  done.  anH  limits 
the  scope  and  frequency  of  reviews  that 
the  bank  must  perform. 

The  final  section  in  subpart  A, 
§618.8030  ("Out-of-Territory  Related 
Services"),  establishes  a  regulatory  basis 
for  providing  out-of-territory  related 
services.  The  FCA's  policy  statement 
and  bookletter  on  offering  services 
outside  an  institution's  chartered 
territory  would  be  superseded  by  these 
prousions. 

The  proposed  Member  Insurance 
regulation  in  subpart  B  remains  largely 
unchanged  vdth  two  exceptions:  (1)  The 
requirement  for  a  debtor/creditor 
relationship  would  no  longer  be 
necessary  for  sales  of  certain  types  of 
insurance;  and  (2)  employee 
compensation  for  insurance  sales  would 
be  allowed  within  certain  limits. 
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IV.  Sectioa-by-Sectioii  Analysis 

A  Subpart  A— Related  Services 
1.  Section  618.8000— Definitions 

Section  618.8000  of  the  proposed 
regulation  would  define  the  term 
"program"  to  mean  the  method  or 
procedure  by  which  an  institution 
provides  a  related  service.  The  purpose 
of  the  definition  is  to  distinguish 
between  the  concept  or  type  of  activity 
that  will  be  provided,  such  as  farm 
business  consulting,  and  the  manner  in 
which  an  institution  will  provide  the 
particular  service.  The  distinction 
between  the  type  of  related  service  and 
the  institution's  program  for  providing 
the  service  will  be  addressed  further  in 
the  discussion  of  proposed  §618.8010. 
"Related  senieea"  wotrld  be  defined  to 
mean  a»y  activity  provided  by  a  System 
bank  or  association  that  pertains  to  the 
recipient's  on-fann,  aquatic  or 
cooperatire  c^ratieB,  including  control 
of  related  finendail  matters.  The 
definition  is  intended  to  be  broadly 
construed  in  order  to  encompass 
services,  other  than  the  makhig  of  Ioai», 
that  an  institutioD  may  want  to  offer  to 
persons  or  entities  efigiWe  to  borrow.  It 
should  be  noted  that  the  pjroposed 
definition  does  not  rely  upon  whether ' 
the  institution  charges  fees  or  makes  a 
profit  from  offering  a  service  in  making 
a  detenniiiatron  as  tawhertier  it  is 
considered  a  "related  service. "  The  FCA 
recognizes  that  instituti<His  may  offer 
related  serrices  at  cost  or  at  a  slight  loss 
in  order  to  increase  customer 
satisfaction  or  attract  new  customers. 
Such  decisions  are  considered  business 
decisions  that  will  be  reviewed  in  the 
examination  context.  The  proposed 
definition  of  related  services  is  not 
intended  to  inchide  advertising  or 
purely  promotional  activities. 

Although  other  terms,  such  as 
"technical  assistuce/'  "financial  and 
technical  assistance,"  and  "financially 
related  services,"  are  referenced  in  the 
Act.  the  distinction  among  these  types 
of  services  has  become  negligAile.  In 
fact,  the  legislative  history  ba  the 
enactment  of  the  Farm  Credit  Act  of 
1971 1  does  not  distinguish  among  these 
terms.  Therefcire,  in  order  to  reduce  any 
confusioB.  dw  propeaed  ilefinitkin 
would  iodode  all  services  tderted  to 
above. 

The  PPC  work  ^oup  commented  that 
the  on-farm  requirement  should  not  be 
interpreted  to  limit  authonzed  related 
services  to  only  those  services  that 
relate  to  tha  pkysical  operations  of  the 
fann.  The  FCA  agrees  that  Congress  did 
not  intand  the  oa-£arm  tequirement  to 


be  ioterpreted  in  such  a  restrictive 
manner  and,  historically,  the  FCA  has 
not  done  so  in  approving  related  service 
programs.  The  FCA  interprets  the  on- 
farm  requirement  to  mean  that  related 
services  must  pertain  to  the  farming  or 
aquatic  operations  of  the  recipients  or 
he  useful  in  mann^^jig  the  financial 
matters  of  such  operations.  In  fact,  many 
of  the  services  specifically  menlioned 
by  Congress  when  it  enacted  the  related 
services  authority  in  1971  are  related  to 
farming  and  aquatic  operations  and 
controlling  the  risks  associated  with 
such  operations  rather  than  being  a 
direct  part  of  the  physical  operation. 
Those  services  specifically  mentioned 
in  the  statute  or  legislative  history 
include  insurance,  estate  planning,  and 
tax  services. 

Finally,  the  pn^poscd  regidatkm 
would  also  define  **Systen  banks  and 
associaticms"  to  mchuie  Farm  Credit 
Banks  (FCBs),  Agricul«ttral  Ocdit  Banks 
(ACBs),  banks  for  cooperatives  (BCs). 
production  credit  associations  (PCAs), 
agricultural  credit  assodatioos  (ACAs). 
Federal  land  bank  associations  (FLBAs), 
and  Federal  land  credit  associations 
(FLCAs).  The  Federal  Agricultural 
Mortgage  Corporation  and  the  Farm 
Credit  Banks  Funding  Corporation 
would  not  be  included  because  these 
and  other  similar  Farm  Credit 
institutions  are  not  authorized  to 
provide  related  services.  Although 
service  corporations  are  not  included 
within  the  term  "System  banks  and 
associations,"  these  entities  would 
continue  to  be  atUhorized  to  offer 
related  services,  except  msurance,  based 
on  section  4.25  of  the  Act.' 

2.  Section  618.8865 — Eligibility 

Based  on  the  provisions  of  sections 
1.12,  2.5,  2.12(15)  and  3.7  of  the  Act. 
proposed  §  618.800S  requires  that 
related  services  ^  be  offeted  by  an 
institution  to  persons  or  entities  eligible 
to  borrow  from  the  S3rstem.  The 
proposed  regulation  would  determine 
eligible  recipients  for  related  services  by 
reference  to  persons  eligible  to  borrow 
as  defined  in. the  lending  regulations  st 
part  613  of  this  chapter.  Prt^xieed 
§  6ia80e5(a)  would  authorize  FCBs  and 
associations  to  ofier  lekted  services  to 
the  persons  eligible  to  bocraw  as  defined 
in  §§613.3010;  613.3Q20(a)(l>.  (a)t2). 
and  (b);  and  613^3645.  For  BCs, 
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'  Section  4.25  of  Ui«  Act  sUtM  thai  servio 
corpofatioms  may  perfo.'-m  a)  I  lh«  function*  and 
services  of  rtie  banks,  with  the  exception  of 
exteixMng  credit  and  prowMn^  insurance. 

'  Although  insuraoce  ii  inciudfed  wttbin  tha 
definition  of  related  services,  more  apacifie 
eligibility  requirements  are  provided  in  revised 
§618.8040:  those  requirements  govern •UgibUUy  for 
receipt  of  insurance. 


proposed  §  618.8005(b)  would  authoriw 
related  services  to  be  provided  to 
eligible  borrowers  as  defined  in 
§§  613.3110  and  613.312a  Proposed 
§6ia.8005(c)  would  authorize  ACBslo 
offer  related  services  ap^x&phate  to  on- 
farm  and  aquatic  operations  to  persons 
eligible  to  borrow  as  specified  in 
paragraph  (a)  of  this  section  and  to  offer 
relMed  services  appropriate  to 
cooperative  operations  to  entities 
eligible  to  borrow  as  specified  in 
paragraph  (b)  of  this  section. 

The  FCA  is  ctirrently  developing 
proposed  amendments  to  the  lending 
eligibihty  regulations-  Once  any  lending 
eligibility  amendmeitts  become  final, 
§618.8005  would  be  modified  as 
necessary  to  confona  to  leading 
eligibihty. 

The  FCA  believes  that  nacketers  and 
processors  that  meet  the  eligibility 
requirements  of  §  61 3.3045  would  ^e 
be  included  within  the  recipieiits  that 
Congress  considered  eligible  to  receive 
related  services.  For  any  processing  and 
marketii^  unit  to  be  ehg^le  to  borrow, 
there  must  be  a  portion  of  the 
operation's  throu^iput  that  is  produced 
on-farm  by  the  entiti,'  or  its  owners.  The 
FCA  believes  that  related  services 
provided  to  marketing  and  processing 
units  would  be  appropriate  to  the  oo- 
farm  or  aquatic  operations  of  the  unit  ar 
its  owners.  Therefore,  th«e  entities 
would  be  included  withia  the  ebgft>le 
recipients  specified  in  proposed 
§618.800S(a).  Because  mrat  boate 
residents  and  farm-related  businesses  do 
not  have  fianning  or  aquatic  opeiatitms. 
services  provided  to  thi»m  would  not 
meet  the  statutory  "aa-fm" 
requirement  and,  therefeta,  thev  would 
continue  to  be  excluded  from  the 
eligible  recipients  specified  in  proposed 
§618.8005. 

The  proposed  regulatioD  would 
approach  the  eligibiiity  provisions  for 
relied  services  ofiered  by  ACBs  in  the 
same  manner  as  eligibility  is  treated  far 
FCBs  and  BCs.  An-ACB  would  be 
authorized  imder  propoecd 
§  618.8005(c)  to  provide  related  services 
to  persons  eligible  to  bomw  from  FCBs. 
Such  related  services  would  have  to  be 
appropriate  to  the  on-farm  and  aquatic 
operations  of  the  recipients.  Further,  an 
ACB  could  provide  related  services  to 
its  cooperative  cxistomers.  as  loi^  as  the 
service  is  appropriate  to  their 
cooporative  opierations.  Therefore, 
although  an  FCB  asKt  BC  will  be 
combined  into  an  ACB,  the  services  that 
can  be  provided  to  each  t3T>e  of 
borrower  under  titles  I,  II,  and  ID  of  the 
Act  would  not  change  under  the 
proposed  regulation. 

Recent  requests  from  System 
institutions  have  led  the  FCA  to 
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consider  whether  there  are  situations  in 
which  persons  ehgible  to  borrow  may  be 
denied  the  ability  to  receive  the  benefit 
of  related  services  merely  because  an 
intermediary  or  other  person  or  entity 
involved  would  not  meet  the  eligibility 
requirements  of  the  Act.  The  FCA 
believes  that  all  farmers,  ranchers,  and 
other  eligible  persons  and  entities 
should  be  able  to  receive  the  full  benefit 
of  the  related  services  authorized  in  the 
Act.  Similar  requests  have  been  received 
asking  the  FCA  to  consider  allowing  the 
System  to  provide  fee  appraisals  for 
agricultural  real  estate  to  entities  such 
as  the  Farmers  Home  Administration 
(FmHA),  commercial  banks,  and  other 
lenders  in  connection  with  loan 
applications  from  persons  eligible  to 
borrow,  and  loan  servicing  actions 
(including  bankruptcies  and 
foreclosures)  involving  agricultural 
assets.  The  FCA  also  received  a  letter 
from  the  FmHA  requesting  that  System 
institutions  be  authorized  to  provide  the 
appraisals. 

The  FmHA  and  certain  System 
institutions  have  stated  that  there  is  a 
shortage  of  qualified  agricultural 
appraisers  in  certain  areas  of  the 
country,  especially  following  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act.*  System 
personnel,  who  have  developed  an 
expertise  in  agricultural  appraisals, 
could  help  meet  this  need.  The 
availability  of  qualified  appraisers 
would  benefit  farmers  and  ranchers  in 
that  their  property  would  be  fairly 
valued  in  situations  such  as  loan 
applications  and  loan  servicing.  Under 
current  regulations.  System  institutions 
have  not  been  able  to  provide  the 
appraisals  when  they  are  provided 
directly  to  the  FmHA  or  a  commercial 
bank,  entities  not  eligible  to  borrow 
from  a  System  institution.  Also,  the 
FmHA  procedures  provide  that  the 
FmHA  will  contract  for  appraisals  rather 
than  having  each  borrower  obtain  an 
appraisal. 

Therefore,  proposed  §  618.8005(d) 
would  provide  that  related  services  may 
be  offered  to  recipients  that  do  not 
otherwise  meet  the  eligibility 
requirements,  as  long  as  such  service  is 
offered  in  connection  with  loan 
applications,  loan  servicing,  and  other 
transactions  between  these  recipients 
and  persons  or  entities  eligible  to 
borrow  imder  the  criteria  in  proposed 
§  618.8005(a).  (b).  or  (c)  discussed 
above. 

The  service  in  question  would  have  to 
be  a  part  of  or  pertain  to  the  transaction. 
For  example,  if  a  System  institution 
offered  a  soil  testing  service,  a  natural 


fo  )d  store  wishing  to  purchase  produce 
fr<  m  a  farmer  could  utilize  the  System 
in  ;titution's  service  to  test  the  soil  for 
pe  ;ticides.  Although  the  eligible  farmer 
di  ectly  benefits  from  the  service  and 
CO  jld  arrange  for  the  testing  from  the 
ini  titution,  the  food  store  may  wish  to 
CO  itract  for  the  service  directly  in  order 
to  jnsure  independence  of  the  testing. 
Tt  B  System  institution  could  not, 
ha  ivever,  offer  tax  planning  services  to 
th(  natural  food  store  because  tax 
pl(  nning  does  not  pertain  to  the  store's 
tra  isaction  with  the  farmer  and  does  not 
di)  ectly  benefit  the  eligible  farmer.  In 
ad  lition,  the  authority  to  provide 
re  ited  services  in  §  618.8005(d)  would 
no  depend  on  which  party  arranges  for 
or  jays  for  the  related  services.  Finally, 
foi  BCs  and  ACBs,  proposed 
§6 18.8005(d)  would  not  change  the 
re(  uirements  of  §613.3120  of  this 
ch  ipter  that  a  voting  stockholder  must 
su  istantially  benefit  from  services 
pr  vided  in  connection  with  foreign 
ex  lort  or  import  transactions. 

I  )ne  of  the  Regulatory  Burden 
CO  iments  stated  that  System 
in!  titutions  should  have  the  authority  to 
pn  vide  related  services  to  non-eligible 
en  ities  as  long  as  such  services  did  not 
co:  iprise  the  majority  of  the 
in;  titution's  program.  The  FCA  does  not 
be  ieve  that  statutory  or  regulatory 
eli  iibility  requirements  depend  on  the 
pe  centage  of  an  institution's  services 
tha  t  are  provided  to  the  person  or  entity 
wh  Dse  eligibility  is  in  question,  and  did 
no  include  this  suggestion  in  the 
pn  posed  regulation. 

1  inally,  the  FCA  does  not  agree  with 
tht  view  advanced  by  the  Farm  Credit 
Co  mcil  (FCC)  and  FRS  petitioners  that 
ap  iraisals  and  other  services  could  be 
pn  vided  to  non-eHgible  entities 
pu  suant  to  the  institutions'  incidental 
aul  lorities  under  sections  1.5(21), 
2.2  20).  2.12(20),  and  3.2(16)  of  the  Act. 
Syi  tem  institutions  were  created  for  the 
ex  ress  purpose  of  providing  lending 
an(  related  services.  It  is  a  general 
pri  iciple  of  corporate  law  Aat 
inc  dental  powers  are  those  powers  that 
are  directly  and  immediately 
ap  ropriate  to  the  execution  of  powers 
ex|  ressly  granted  and  cannot  be  used  to 
wa  ve  a  specific  limitation  on  an 
exj  ress  power.  ^  Therefore,  any  use  of 
inc  dental  authorities  for  activities 
del  ived  from  either  lending  or  related 
ser  fices  express  powers  would  still  be 
sut  ject  to  the  limitations  on  those 
ex[  ress  powers. 


♦Pub.  L.  101-73.  Aug.  9.  1989. 


' !  letcher  Cyc.  Coq).  §  2485  (rev.  perm.  ed.  1989). 


3.  Section  618.8010— Related  Services 
Authorization  Process 

As  part  of  its  commitment  to  reducing 
the  regulatory  burden,  the  FCA  proposes 
to  eliminate  the  existing  regulatory 
requirement  that  each  System  bank  or 
association  obtain  the  FCA's  prior 
approval  before  providing  a  related 
service  program.  In  addition,  System 
institutions  requested  a  change  in  the 
approval  process  to  lessen  the  burden 
and  speed  up  the  process.  A  number  of 
suggestions  were  made  regarding  the 
process;  many  of  these  have  been 
incorporated  into  the  proposed 
regulation. 

The  proposed  regulation  sharply 
reduces  the  FCA's  up-front  role  in  two 
ways.  First,  the  FCA  would  only 
evaluate  proposals  for  new  related 
services  up  front,  that  is,  only  services 
that  have  not  previously  been  approved 
by  the  FCA.  Second,  only  the  service 
itself,  not  an  institution's  program, 
would  initially  be  evaluated.  This 
means  that  the  FCA's  evaluation  of  new 
services  could  occur  before  the 
proposing  institution  prepares  a 
complete  feasibility  analysis  or  its 
funding  bank  completes  its  review.  In 
fact,  while  the  FCA  would  expect  well- 
documented  service  proposals,  an 
institution  would  not  need  to  devote 
valuable  resources  to  developing  its 
operational  program  before  submitting  a 
new  related  service  for  the  FCA's 
evaluation.  Following  the  FCA's 
authorization  of  the  service,  any 
authorized  institution  could  develop 
and  offer  a  program  based  on  regulatory 
criteria  in  proposed  §§  618.8020  and 
618.8025  without  obtaining  prior 
approval  from  the  FCA.  The 
institution's  program  would  then  be 
subject  to  review  in  the  course  of  the 
examination  process. 

The  first  step  in  the  proposed  new 
process  would  be  the  compilation  of 
related  services  that  have  been 
determined  to  meet  the  definition  and 
other  criteria  specified  in  this  r*>gu!ation 
(the  Related  Service  List  or  simply  "the 
list").  As  provided  in  proposed 
§  618.8010(c)(2),  the  list  would  briefly 
describe  each  related  service,  capturing 
key  disdnguishing  aspects  of  the 
activity,  as  well  as  a  designation  of  the 
types  of  institutions  au&orized  to  offer 
the  specific  services.  Institutional 
restrictions  would  mainly  be  due  to 
statutory  limitations  related  to  eligible 
recipients.  Finally,  any  special 
conditions  placed  on  offering  a  given 
service  would  be  identified  on  the  list. 
It  is  anticipated  that  these  conditions 
would  be  the  exception  rather  than  the 
rule  and  would  apply  mainly  to 
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complex  services,  with  readily 
identifiable  safety  and  soundness  risks. 

Appendix  A  contains  a  sample  list 
consisting  of  all  previously  approved 
related  services  known  to  have  at  least 
one  active  program  among  System  banks 
and  associations  and  those  services 
specifically  mentioned  in  the  statute. 
The  sample  list  is  included  as  an 
attachment  to  this  Federal  Register 
document  for  informational  purposes 
only  and  will  not  become  part  of  the 
final  regulation. 

Although  every  attempt  has  been 
made  to  identify  existing  services,  the 
FCA  recognizes  that  its  historical 
records  may  not  be  complete.  Therefore, 
System  banks  and  associations  currently 
offering  services  that  meet  the  related 
service  definition,  but  are  not  part  of  the 
sample  list,  should  submit  such  services 
during  the  comment  period  if  they  wish 
to  continue  providing  them  after  the 
revised  regulation  becomes  effective. 
Institutions  should  provide  the  title  of 
the  service  and  a  brief  description, 
including  any  previous  action  taken  by 
the  FCA  on  the  related  service.  If  there 
is  no  existing  documentation,  then  the 
institution  should  provide  sufficient 
information  for  the  FCA  to  consider  the 
service  based  on  the  provisions  in 
proposed  §  618.8010(b).  These  services 
may  be  included  on  the  initial  list  to  be 
published  concurrently  with  the  final 
regulation.  If  some  services  require 
further  study,  they  will  be  considered 
for  inclusion  on  the  list  after  the 
regulation  is  finalized. 

Once  a  service  is  determined  to  meet 
the  regulatory  criteria  and  is  placed  on 
the  list,  proposed  §  618.8010(b)  would 
provide  that  System  banks  and 
associations  could  develop  programs 
and  subsequently  offer  the  related 
service,  subject  to  any  special 
conditions  and  institutional  restrictions 
identified  on  the  list.  This  proposal 
would  eliminate  the  requirement  in 
existing  §  618.8000(c)  that  the  FCA 
approve  each  institution's  related 
services  program.  The  FCA  believes  that 
an  institution's  program  for  offering  the 
service  and  its  capacity  to  offer  that 
service  can  be  reviewed  during  the 
examination  process.  Proposed 
§  618.8010(c)(4)  would  require  that 
when  a  listed  service  is  first  offered  by 
an  institution,  the  institution  must 
notify  the  FCA's  Office  of  Examination 
field  office  responsible  for  examining 
that  institution. 

An  institution  that  wishes  to  offer  a 
related  service  not  previously  evaluated 
by  the  FCA  would  need  to  submit  a 
written  proposal  pursuant  to  proposed 
§  618.8010(b).  Neither  a  formal  bank 
review  nor  a  detailed  operational 
program  (per  existing  regulations) 


would  be  required  prior  to  requesting 
that  the  FCA  review  the  service.  In  the 
event  of  complex  qr  controversial 
proposals,  proposed  §618.801 0(b)(3) 
acknowledges  that  the  FCA,  at  its 
discretion,  may  publish  the  proposed 
service  in  the  F«leral  Register  for 
public  comment. 

No  later  than  60  days  after  receipt  of 
a  complete  proposal,  including  any 
additional  information  the  FCA  may 
require.  System  institutions  would  be 
notified  of  the  FCA's  action  pursuant  to 
§  618.8010(b)(4).  Although  the  FCA 
would  normally  act  promptly  on  a 
proposed  service,  for  good  cause  and 
prior  to  the  expiration  of  the  60  days, 
the  review  period  could  be  extended  for 
up  to  a  total  of  120  days.  The  FCA 
would  formally  notify  all  System 
institutions  of  its  action  by  bookletter  or 
other  appropriate  forms  of 
communication. 

Proposed  new  related  services  would 
be  evaluated  by  the  FCA  based  on  the 
provisions  of  proposed  §  618.8010(b). 
The  FCA  would  consider  two  key 
aspects  in  evaluating  a  related  service. 
The  first  aspect  is  whether  the  service 
is  authorized;  that  is,  whether  it  meets 
the  definition  of  a  related  service  in 
proposed  §618. 8000(b).  For  example,  a 
service  provided  by  a  title  I  or  title  II 
lending  institution  would  have  to  be 
appropriate  to  on-farm  operations  and 
would  have  to  be  targeted  to  the  defined 
ehgible  recipients.  When  evaluating  that 
service,  the  FCA  would  also  consider 
whether  the  service  would  be 
appropriate  to  cooperative  operations 
and,  if  so,  include  BCs  and  ACBs  as 
authorized  institutions. 

The  second  key  aspect  the  FCA  would 
consider  is  whether  significant  risk 
factors  are  inherent  in  the  service  and 
whether  they  can  be  managed  or 
eliminated.  This  evaluation  would 
involve  assessing  the  degree  of  risks  in 
the  areas  of  financial  liability, 
operational  matters,  and  conflicts  of 
interest. 

Financial  liability  includes  any 
liabihty  that  could  arise  as  a  result  of 
offering  the  service.  For  example,  such 
liability  could  arise  if  institution 
persoimel  make  management  decisions  . 
on  a  customer's  behalf.  The  primary 
concern  is  whether  such  liability  has  the 
potential  to  materially  impact  an 
institution's  financial  condition. 

Operational  risk  is  the  risk  involved 
in  implementing  a  ser\'ice.  This  risk 
could  occur  if  an  institution  fails  to 
properly  prepare  for  or  administer  a 
service.  Examples  of  how  this  could 
arise  are:  (1)  If  significant  staff  training 
is  required  in  order  to  competently  offer 
the  service,  but  is  not  contemplated  or 
planned;  or  (2)  if  there  are  substantial 


up-fit)nt  costs  in  setting  up  a  new 
service  that  may  not  be  recouped. 

Finally,  conflict  of  interest  would 
include  any  conflict  that  might  arise 
between  the  interests  of  the  institution 
and  those  of  the  recipient  as  a  result  of 
offering  the  service.  An  example  would 
be  the  conflict  that  could  arise  when,  as 
part  of  the  farm  business  consulting 
service,  an  institution  employee 
suggests  a  management  strategy  that 
requires  the  recipient  to  borrow  more 
money. 

If  risks  were  identified  in  any  of  these 
areas  but  some  modification  could 
eliminate,  minimize,  or  control  them, 
the  service  could  be  added  to  die  list 
with  special  conditions  or  institutional 
restrictions.  In  addition,  in  order  to 
better  evaluate  risk  areas,  a  service 
could  be  placed  on  the  list  subject  to  the 
condition  that  it  only  be  offered  on  a 
pilot  basis  by  one  or  more  institutions. 
If  such  risks  could  not  be  minimized  to 
a  degree  that  would  make  the  ser\  ice 
appropriate  for  System  institutions  to 
provide,  approval  to  provide  the  service 
would  be  denied.  In  considering  the 
risks  associated  with  a  proposed  new 
service,  the  FCA  would  evaluate  the 
risks  as  they  pertain  to  any  System 
institution  or  the  System  as  a  whole. 
Program  weaknesses  would  be 
addressed  through  the  examination  or 
enforcement  functions  of  the  FCA 

In  considering  the  agency's  role  in 
reviewing  proposed  related  services,  the 
FCA  considered  a  range  of  options, 
including  the  current  prior  approval 
approach  and  the  proposal  by  the  PPC 
work  group.  Under  the  PPC's  proposal, 
institutions  would  notify  the  FCA  of 
their  intent  to  offer  an  existing  or  new 
related  service  program.  If  the  FCA  did 
not  object  within  specified  time  periods, 
the  institution  could  offer  the  service. 
Although  this  suggestion  would  reduce 
the  current  regulatory  burden,  the  FCA 
believes  that  because  it  would  require 
every  institution  to  submit  a  program 
proposal  to  the  FCA,  it  would  still  be 
more  burdensome  than  necessary.  The 
FCA  proposes  instead  to  evaluate  each 
new  service  only  once.  If  an  institution 
concludes  that  the  service  meets  the 
criteria  for  authorization,  it  could  then 
offer  such  service  once  a  feasibility 
analysis  was  prepared  in  accordance 
with  the  regulatory  requirements.  The 
FCA  believes  this  proposed  process  will 
reduce  time  needed  for  staff  review  and 
the  regulatory  burden  placed  on  System 
institutions,  while  appropriately 
minimizing  the  risks  of  offering 
unauthorized  or  unsafe  and  unsound 
services. 
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4.  Section  eia-MlS—ikilicyGuidEdiaes 

Existing  §€18.8000(b)  authorizes 
district  and  baok  hoards  to  establish 
policies  pertainiag  to  srioted  servioe 
programs.  Has  section  also  includes 
gesKial  policy  gokleliaaes  and  requires 
tbat  the  PCA  appnwe  the  policies.  The 
FCA  proposes  to  amend  existing 
§  618.8000(bj  piimaiily  by  eliminating 
the  requirements  that  a  district  bank 
establish  a  siugle  related  services  policy 
for  the  distfict  and  that  the  FCA  approve 
these  policies. 

Section  618.8015  of  the  proposed 
regulation  would  require  that  each 
System  institution  offering  related 
services  formulate  policies  pertaining  to 
the  development,  implementation, 
marketing,  and  offering  of  related 
services.  This  change  wouhi  reduce  the 
supervisory  burden  of  the  funding  bank 
and  appropriately  place  the 
responsibility  on  the  offeri-ng 
institutions.  This  change  would  not, 
however,  absolve  the  funding  bank  from 
providing  tire  necessary  guidance  on 
distnct%vide  issues,  such  as  its  approach 
for  verifying  the  feasibility  analyses  of 
associations'  related  ser\ice  programs. 

Proposed  §  618.8015  iviould  also 
eliminate  the  requiremeiit  that  the  FCA 
approve  district  and  bank  policies.  This 
proposed  change  is  consistent  with  the 
FCA's  intent  to  remove  unnecessary 
prior  approval  functions  and  rely 
instead  on  tbm  examination  function  to 
evaluate  compliance,  performance,  aiKi 
safety  and  soundness. 

The  FCA  proposes  to  modify  the 
existing  guidance  for  the  content  of  the 
related  services  poUcy.  The  proposed 
regulation  would  requite  the  policy  to 
include  clearly  stated  purposes, 
objectives,  and  operating  parameters.  In 
addition,  the  proposed  regulation  would 
require  institutions  to  link  each  related 
service  program  it  ofiers  to  its  business 
plan  and  long-terra  strategic  goals. 
Proposed  §618.B015(b)  and  (c)  retain  . 
the  requirements  in  existing 
^  618.8000fb«l)  and  {Z)  that  all  related 
ser\ices  be  offered  on  an  optional  basis 
and  that  all  fees  associated  with  a 
ser\ice  be  identified  and  disclosed  to 
the  recipient. 

The  FCA  proposes  to  eliminate  as 
unnecessary  the  specific  requirements 
in  wasting  §  618.eO0OfbK4)  that  banks 
and  associflftions  maintain  detailed 
records  because  «ther  regulatory 
provisions  exist  that  require 
i^ntaining  soch  records  in  order  to 
comply  -with  (i>e  institutions'  internal 
ooRtrol  policies. 

The  PCA  ako  prqpoaes  to  ediminate 
the  requaen—t  is  existing 
()  618.800a(bK4|  that  the  bank  amataliy 
review  each  service  offered  in  the 


dis  rict.  This  change  wm  also  sappoited 


bv 


iie  PPC  work  ;group  and  in  tke  FRS 


pet  tioiL  As  discussed  .above,  the  FCA 


ha! 


condnded  that  the  cm^ihasss  <in 


ace  suntabihty  is  at  the  institutiam  lesrel. 
an(  leguiaiiy  xeviswing  an  activity  and 
rep  Drting  the  restdts  to  the  board  dxinki 

be  t  standard  part  of  mana^sag  an 
insitutioD.        . 

5.  J  ection  618.8020— Feasibility 
Reauirements 

5  actions  1.12. 2.5. 2.12.  and  3.7  oif  tbe 
Ac  anthoriEe  FCBs.  ACBs.  PCAs,  ACAs, 
FL  ! As,  FLCAs  and  BCs,  respectively,  to 
of f(  r  related  services.  Each  sectioD 
sp(  cifies  that  there  be  a  determination 
of  1  sasibiiity  .before  «  related  service  is 
off  red.  The  FCA  be!lie\-es  that  the 
ult  mate  aocountahility  and 
res  tossibility  ia  offering  related 
ser  ices  rests  with  the  institutioo 
off(  ring  the  service.  Therefore,  although 
the  funding  hank  has  a  statutory  role  to 
det  innine  that  related  services  ai*e 
fea  ihle,  each  oQeriog  institution  should 
do<  ument  the  feasibility  «iif  fxrovidiag  a 
rel)  ted  service. 

^  either  the  statute  nor  the  existing 
reg  ilation  defines  fea^biMty.  Under  the 
exi  iting  approval  process  for  related 
ser  rice  programs, «  d^Gnition  is  oot 
cril  ical  because  the  feasibility 
det  ^miination  is  centralized  at  the  b&nk 
lev  ;1  and  reviewed  by  the  FCA  in  the 
pii  w  approval  iprocess.  However,  the 
pre  30sed  rule  moves  to  a  post -review 
en>  ironmemt,  whtcb  cceates  a  need  to 
spe  cify  the  ieasihiiity  criteda. 

£  action  616.8020  of  the  proposed 
reg  ilation  wauU  enumerate  minimuan 
fea  ibility  requirements.  The  FCA 
pre  soses  that  the  feasibility  anaiysds 
inc  ude  support  that  a  proposed  related 
ser  rice  is  aa  FCA-suthorized  service.  (If 
a  p  oposed  ser\ice  is  not  authorized,  the 
institution  can  request  that  it  be 
autlKirized  via  the  process  outhned  in 
§  aissoiOib.).)  The  feasibility  analysts 
would  also  indiide  an  overall  coat/ 
benefit  analysis  based  on  the  evaluation 
of  me  market,  pricing,  competition, 
ex]  ected  financial  rertums,  operational 
ris  s.  ftnanctd  liahdlity,  and  conOicts  of 
int  irest.  This  would  also  include  am 
am  lysis  to  show  that  the  servioe  is 
coi  ipaftible  with  the  differing 
ins  itution's  business  plan  and  strategic 
g0{  Is.  These  requirements  should  not  be 
int  irpreted  as  ^-eocompassin^.  and  in 
ma  Fiy  instances  there  will  be  other 
issi  les  that  wiil  also  need  to  be 
ad(  ressed. 

6. :  action  61£.Ba25— FeasOiility 
Re'  Jews 

i  ection  2.5  trf  the  Act  authorizes  a 
PC  ^  la  offer  Masted  services  as 
del  ermined  feasible  by  the  board  of 


directors  of  the  FC».  Section  2.ia(l5i  of 
the  Act  authorizes  an  fUBA  to  o&r 
related  services  that  4tdetennines.  with 
FCB  approval,  are  feesibfe.  Therefore, 
the  FCT  has  a  statutory  ro9e  tn  the 
determination  of  whether  a  related 
service  program  is  Teasfbfe  for  an 
association  to  offer.  Historically,  the 
FCB  has  conducted  reviews  of  each 
related  service,  at  least  annually,  at  both 
the  bank  and  association  level. 
Additionally,  existing  §  618*00a{a)t5) 
requires  that  the  bank  board  aimually 
determine  the  financial  feasibility  of  its 
related  service  pro^a^BS. 

As  stated  in  the  preceding  discussion 
of  proposed  §  618.8020.  the  FCA 
believes  the  determinatioB  of  feaaibiUty 
of  a  proposed  program  should 
ultimately  be  the  responsibility  of  the 
offering  institution.  Nonedieless,  the 
funding  bank  does  have  a  statutory 
responsibility.  Therefore,  the  FCA 
proposes  in  §  618.8025  to  require  the 
funding  bank  to  verify  that  the 
association  performed  the  feasibility 
analysis  pursuant  to  §618.8020.  It 
would  permit  the  fuodiag  bank  to 
prevent  the  offering  of  tke  related 
service  only  if  it  detecraiBes  that  the 
feasibility  analysis  is  inadequate  or  that 
the  analysis  fails  to  indicate  that  the 
program  can  be  feasibly  provided  by  the 
association.  Any  conchisian  by  the  bank 
that  the  feasibility  analysis  is 
incomplete  w  fails  to  demonstrate  the 
program's  feasibility  tnust be  fully 
supported  and  communicated  to  the 
association  in  writing  within -60  days  of 
its  submission  to  the  baidi. 

The  FCA  concludes  that  this  approach 
creates  the  least  amount  of  burden, 
maintains  the  fu«/iipg  bank's  statutory 
role,  supports  the  bank's  ability  to 
supervise  its  credit,  aad  peimits  greater 
association  autanamy.  The  FRS 
petitioners  suggested  jndking  the  bank's 
determination  of  feasifaolity  automatic, 
in  the  absence  of  extraordinary 
circumstances,  for  those  proposed 
services  that  the  FCA  has  authorized. 
The  FCA  does  not  agree  that  either  fhe 
bank's  or  association's  determination  of 
feasibility  should  be  atftomatic.  The 
FCA's  determination  of  whether  a 
particular  service  ^ould  be  andiorized 
is  fundamentally  different  from  lSie 
determination  of  whether  an  individual 
service  program  is  feasible  for  a  given 
association.  Moreover,  the  FCA  does  not 
accept  the  premise  that  the  funding 
bank  could  fulfill  its  statutory  role  by 
making  an  autmnftlir.  assiua^tioB  of 
feasibility  lor  those  services ^that  the 
FCA  hasaJneadvautiMriBed. 
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7.  Section  618.8030— Out-of-territory 
Related  Services 

Proposed  §  618.8030  would  allow  a 
System  bank  or  association  to  offer  a 
related  service  outside  of  its  chartered 
lending  territory.  It  would  replace 
guidance  provided  in  FCA  Bookletter 
366-OE.  which  implemented  the  FCA 
Board  policy  statement  concerning  the 
offering  of  out-of-territory  related 
services  {58  FR  36410.  July  2, 1993). 
Presently,  an  institution  is  required  to 
obtain  the  concurrence  of  all  System 
banks  or  associations  serving  the 
territory  before  it  can  offer  its  related 
services.  The  other  chief  conditions  are: 

(1)  A  common  program  requirement 
within  a  district  (associated  with 
existing  related  service  regulations);  and 

(2)  a  requirement  that  the  service 
provided  within  the  institution's 
territory  remain  as  the  primary 
component  of  its  services. 

The  proposed  regulation  eliminates 
the  common  program  feature  in 
§  618.8000(b)(3)  because  the  FCA 
recognizes  that  this  feature  reflects  an 
out-of-date  system  structure.  In 
addition,  the  PPC  work  group  and  FRS 
petition  both  requested  that  the  FCA 
drop  the  common  program  requirement 
in  favor  of  greater  flexibility. 

The  requirement  that  related  services 
provided  within  an  institution's  own 
territory  remain  the  institution's 
primary  service  component  is  not  part 
of  the  proposed  regulation.  The  FCA 
concludes  that  as  long  as  an  institution 
is  able  to  adequately  serve  the  needs  of 
eligible  borrowers  in  its  chartered 
territory,  there  should  not  be  a  limit  on 
how  much  business  it  conducts  out  of 
its  territory.  The  FCA  agrees  with  a 
comment  made  by  the  PPC  work  group 
that  services  can  have  a  positive  effect 
on  an  institution's  credit  program  by 
providing  diversity  and  an  additional 
income  stream. 

Under  the  proposed  regulation,  the 
requirement  for  consent  before  offering 
related  services  out-of-territory  would 
be  modified.  In  proposed  §  618.8030(a), 
an  institution  would  be  required  to 
obtain  the  concurrence  of  at  least  one 
institution  chartered  to  service  that 
outside  territory.  The  FCA  believes  it  is 
important  to  preserve  the  rights  of  all 
System  institutions  within  their 
chartered  territories.  The  fact  that  some 
territories  overlap  is  irrelevant  to  the 
right  of  an  institution  to  determine  what 
services  it  wishes  to  provide  in  its  own 
territory.  Thus,  the  FCA  believes  that  if 
a  bank  or  association  wishes  to  make  a 
related  service  available  to  its 
customers,  it  can  arrange  with  any  other 
System  institution  to  provide  the  service 
in  its  chartered  territory  without  any 


other  institution's  consent.  This 
outcome  is  no  different  from  the  current 
situation  in  which  an  institution  can 
offer  a  service  itself  or  it  can  contract 
with  a  non-System  entity  to  offer  the 
service;  in  either  case,  the  institution  is 
not  required  to  obtain  the  consent  of  any 
other  institution. 

The  proposed  regulation  also  requires 
that  for  services  provided  out  of  its 
territory,  the  providing  institution  must 
meet  all  of  the  requirements  of  subparts 
A  and  B  of  part  618,  including  adopting 
a  related  services  policy  and 
determining  feasibility.  It  should  be 
noted  that  if  the  providing  institution  is 
expanding  an  existing  program,  a  new 
feasibility  analysis  and  bank  verification 
would  be  needed.  An  institution  that 
gives  consent  to  another  bank  or 
association  to  provide  a  related  service 
in  its  chartered  territory  need  must  meet 
the  requirements  of  proposed 
§  618.8030.  but  need  not  comply  with 
the  other  requirements  of  subparts  A 
and  B,  unless  the  program  consented  to 
imposes  on  the  consenting  institution  a 
financial  obligation,  in  which  case  the 
consenting  institution  must  comply 
with  §§618.8015,  618.8020,  and 
618.8025. 

Another  aspect  to  the  out-of-territory 
issue  is  whether  an  institution  that 
initially  concurs  in  another  institution 
providing  related  service  programs  in  its 
territory  can  later  withdraw  its 
approval.  One  example  could  be  a 
situation  in  which  an  institution  has 
approved  a  service  in  its  territory 
because  that  service  is  not  currently 
offered,  but  later  that  institution  wishes 
to  begin  exclusively  offering  the  same 
service.  The  FCA  believes  that  by 
entering  into  a  written  agreement  with 
specific  terms,  conditions,  and 
timeframes,  the  consenting  institution 
can  best  protect  its  interests.  One 
example  could  be  that  the  institutions 
enter  into  a  formal  contractual 
arrangement  that  provides  for 
termination  by  either  party  with  proper 
notice. 

B.  Subpart  B — Member  Jnsumnce 

1.  Section  618.8040 — Authorized 
Insurance  Services,  Debtor/Creditor 
Relationship 

The  PPC  work  group  and  the 
Insurance  petition  raised  questions 
concerning  the  authority  in  section  4.29 
of  the  Act  for  banks  (excluding  banks  for 
cooperatives)  and  associations  to 
provide  to  members  and  borrowers 
credit  or  term  life  and  credit  disabiUty 
insurance  appropriate  to  protect  the 
loan  commitment.  When  it  enacted 
section  4.29  of  the  Act,  Congress  stated 
that  for  System  institutions  to  "sell 


credit  or  term  life,  there  must  be  a 
debtor-creditor  relationship  and  the! 
amount  of  insurance  should  be 
appropriate  to  protect  but  not  exceed 
the  total  loan  commitment  to  the 
member-borrower."  ^  Therefore,  current 
regulations  require  that  a  debtor-creditor 
relationship  exist  for  the  sale  of  credit 
or  term  life  and  credit  disability 
insurance.  Although  the  Insurance 
petition  requested  that  this  requirement 
be  removed  from  the  regulations,  the 
FCA  concludes  that  this  is  a  statutory 
requirement,  not  only  a  regulatory 
requirement. 

Questions  have  also  arisen  as  to 
whether  the  debtor-creditor  relationship 
must  exist  with  the  institution  offering 
credit  or  term  life  or  credit  disability 
insurance.  For  example,  in  situations  in 
which  related  services  may  he  offered 
out-of-territory,  a  borrower  may  have  a 
debtor-creditor  relationship  with  the 
bank  or  association  in  the  territory,  but 
an  out-of-territory  association  may  be 
offering  the  insurance.  The  PCA 
interprets  section  4.29  of  the  Act  and  its 
legislative  history  to  mean  that  there 
must  be  a  borrowing  relationship  with 
a  System  institution,  but  not  necessarily 
with  the  institution  offering  the  service. 
Therefore,  as  long  as  the  recipient  of 
credit  or  term  Ufe  or  credit  disability 
insurance  has  a  debtor-creditor 
relationship  with  a  bank  or  association 
of  the  System,  the  insurance  can  be 
offered  by  any  institution  authorized  to 
provide  insurance  to  that  recipient. 
Accordingly,  in  proposed 
§  618.8040(b)(1),  the  FCA  would  add  a 
statement  that  the  debtor-creditor 
relationship  does  not  necessarily  have 
to  be  with  the  offering  institution. 

Another  question  related  to  the 
debtor-creditor  requirement  was  raised 
by  the  PPC  work  group.  The  issue 
involves  situations  in  which  a  borrower 
relies  upon  a  spouse's  income  for 
repayment  of  the  loan  and  wishes  to 
purchase  credit  or  term  life  and 
disability  insurance  on  the  spouse,  but 
the  spouse  is  not  a  co-maker  of  the  loan. 
The  FCA  considers  it  to  be  unlikely  that 
a  spouse  who  significantly  contributes 
to  the  loan's  repayment  would  not  have 
signed  the  note.  Nevertheless,  because 
spouses  may  have  contractual  liability 
for  the  debt  by  operation  of  state  law, 
the  proposed  regulation  would  permit 
the  sale  of  credit  insurance  on  a 
borrower's  spouse.  As  with  all  other 
situations,  the  amount  of  insurance 
offered  could  not  exceed  the  total 
amount  of  the  loan  commitment  to  the 
borrower. 


»See.  H.R.  Rep.  No.  1287, 96th  Cong.,  2nd  .Ses*.. 
43  (1980). 
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TheFCA's  nvlew  of  ibe  legislative 
history  on  the  enactment  oT  section  4.Z9 
of  the  Act  in£cs(tes  ibfitt  a  detftor- 
creditor  EBla&mslup  is  not  necesseiy  for 
System  institirtiQas  to  provide  cfther 
insurance  necessary  to  protect  the 
member's  farm  or  aguartic  xinit.  sadh  as 
hall  and  mid^ile-peni  crop  insnrance7 
Accordin^y,  this  restriction  has  faeon 
deleted  in  "die  proposed  regulation. 
Purchasers  of  other  insnranoe  would, 
however,  have  to  be  eilliei  members  or 
borrowers.  Proposed  ?€l«/8040{bJt2) 
would  dirflue  menAwrs  {for  subpart  B 
only)  to  include  a  stockholder  or 
participatstm  oertificMe  bolder  wlw 
Mxjuired  stocAc  or  paiticipfttHni 
certificates  to  c4»tffin  a  loan,  for 
investment  purposes,  or  to  qualify  for 
ofher  sflTvioes  of  the  association  or  basd(. 
Therefore,  lAx  reference  in  existing 
§61B.S039(bXl)  to  eKgihiility  for 
landlords  of  tenants  and  tenants  of 
landlords  having  a  debtar-creditogr 
rekftionship  would  be  lemoved  as 
unnecessary.  Such  ^tenaBts  or  laOfdWds 
would  be  ebgihle  to  receive  hail  or 
multiple^pMril  cnap  insurance  upoB 
becoming  membei^  of  a  bank  or 
associotios.  Similar  to  liie  xiriitar- 
creditor  Tequirement  in  proposed 
§  61B.804Qin>)(l)>  the  pun±aser  of  otker 
types  of  insurance  does  not  have  be  to 
a  borrower  or  member  vf  the  ofleiiug 
bank  or  assaciation,  but  can  be  a 
borrower  or  member  of  any  System  bank 
or  association. 

2.  Section  618.8040lbJlB)— Incentive 
Compensation  for  Sale  of  Insurance 

Section  «M.S040{bKSj  is  proposed  to 
be  ameeded  to  clarify  bow  incentive 
compensatioo  for  sale  <af  insuranoe  nay 
be  provided  to  employees.  The  existing 
regulation  states  that  "Bank  or 
association  personnel  shall  not  benefit, 
directly  or  ixuliTectly,  bom  insurance 
sales  by  receipt  «f  commissions,  gifts,  or 
incentive  awards."  The  proposed 
regulations  would  Allow  incentive 
compensation  for  sale  of  insuranoe  with 
some  limitations. 

The  prohHution  of  compensation  for 
insurance  sales  was  included  in  the 
existing  regulation  to  prevent  conflicts 
of  interest  between  System  employees 
and  borrowers  and  to  implement  the 
requirement  in  section  4^9  of  the  Act 
that  boErowBES  not  be  coerced  into 
buying  insurance  from  System 
institutions.  The  FCA  beeves  that 
unrestricted  compensation  of  loan 
officers  or  other  employees,  based  on 
volume  of  insurance  sales  can  lead  to 
abusive,  high-pressure  sales  practices. 
In  addition,  other  Federal  financial 
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'Sce.H.R.'Rep.No.  1287. 96th  Cong..  2nd  Sess.. 
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regulators  agree  and  cooOdnue  to  |Aace 
limitations  on  employee  compensation 
derived  from  insnrance  sales.  Attbe 
le  timet,  however,  "(he  FCA  recramzes 
It  if  sale  of  insmance  is  a  part  tn  an 
erapteyee's  regnter  Tob,  mcentive 
cotnpensation  ^tonid  be  allowed  to 
soKie  e.xteiU.  Additions^,  the  PCA  is 
avoare  that  some  institirtions  liave 
ini  titilted  bonns  pools  that  are  Glared 
by  empiloj^ees  w1k>  may  not  in  invotved 
in  eetSng  insurance.  'Hie  proposed 
regulation  accommodates  "diose 
armngements  as  well. 

The  isstre  of  employee  compensation 
foi  insurance  sales  was  raised  in  199Z 
w]  »B  it  became  known  tiiat  some 
im  tittrtions  had  empkyee 
compensation  programs  that  aHowed 
diiect  compensation  for  insurance  sales. 
Oq  May  20, 1'99Z,  the  PCA  issued 
Bqoklctter  317— OE,  vrhk^  recognized 
thit  some  System  employees  were 
coinpensaled  for  insm«nce  sales  ia  "one 
of  two  wvys:  ^1)  facentSye  bonuses  were 
difecAy  tied  to  the  iasurenoe  sales 
generated  %y  aadi  employee;  «r  il^ 
in^eiftive  bonuses  were  tied  in  some 
w<  y  to  the  net  income  of  t^  institution, 
pa  t  of  wfaaoh  %vm<lerived  from  ades  of 
in  urance.  The  bookletter  stated  4h*t 
CO  npensation  that  is  tied  directly  te 
insurance  sales  is  not  in  compliance 
current  -regulations.  However,  the 
.  did  net  izttend  to  apply  that 
determination  to  the  «eoond  type  of  plan 
wlkere  compensation  is  tied  to  the  net 
tome  of  an  isSdtution.  Since  that 
}kletter  was  issued,  tiie  FCA  has 
ived  a  aaiDber  (tf  inquines  from 
S3fistem  institutions  nquesfing 
clarification  on  whether  specie 
ca|np0nsation  piaas  would  he 
coasklered  acceptable,  fai  addition,  the 
PRC  work  group  requested  litat  the  i^CA 
coiisider  the  issue  of  compensatian  ^ 
sale  of  insuianceaspart  oifitsproiectto 
ai^etnd  §  61fi.8000. 

Proposed  §€l&.«040(b)i6j  allows  for 
in  :entive  conopensation  for  sale  «f 
in  Mosatx  in  Ihie  with  what  is  ciuiie&tly 
al  owed  in  the  conunercial  banking 
in  lustry.  In  any  single  year,  the  amount 
of  incentive  compensation  attributable 
to  insurance  sades  cannot  exceed  5 
percent  of  the  recipient's  aaaual  base 
salary.  This  limitation  appties  to 
in  iividual  incentive  plans,  as  well  as 
b<  nus  pools  or  any  otiier  type  of  plan. 
If  ui  employee  participates  in  botti  an 
injdividual  plan  and  some  form  of  bonus 
peel,  the  amount  of  incentive 
c(  mpensation  attributable  to  sale  of 
in  siuance  received  from  each  plan  must 
b(  aggregated  for  purposes  of 
d(  itermining  whedier  it  meets  the  B- 
p(  izcent  limitation. 

It  sihould  ibe  noted  diat  insuranoe  is 
tl  e  oidy  related  service  for  which  there 


is  any  Testri^ontm  enipluyee  iisentlTe 
compensation.  At  this  time,  the  PCA  bas 
conciafad  that  itwm  is  no  .meed  ier 
similar  UrmitaHmis  «■  stber  t^MttA 
seroces  Jwcaiiae  'Ih—  wririrf  n  ane  cat 
as  direct^  inked  tvtkeloHi-SBakJxig 
prooess.  PiB£haBnam,oafitaBiBBinayte 
able  te  nana  aeadiiy  cvailnate  the  bemGl 
ofifliier  related  J 


3.  Section  618.«>4{>— Cttbar  Ec^ulatory 
Chaqges 

Tlie  require«nent  m  $«Ujao«a(b^30) 
that  the  iMak  review  aanully  the 
indrndualassodatian  meaalnr 
iasuiance  senaces  woaid  fae  eiiaaatfled. 
This  :pR»vinQai  <«a8  «nginaily  inohided 
to  be  conststent  wtkh  «&ier  idated 
'Service  lequiraraeDts  m  sidipart  A, 
which  are  oew  also  to  he  seaaoved.  The 
proposed  xule  aemoves  tte  aonual 
review  requnement  bora  bath  subparts 
A  and  B.  As  previoii8ly^scusaBd,tbfe 
FCA  believes  tiie  review  fanclMB  is 
most  appropriately  Imtdled  at  Ihe  leved 
of  the  matitotioii  Offering  the  program. 
The  >FCA  expects  ^lat  <eadh  institUtioD 
offering  Btstsance  will  review  ite 
prograin  periodioadly  to  detecmine  that 
it  is  operating  ia  a  safe  and  scuKid 
manaM'  and  titat  it  wfmaiasoanRstent 
Mrith  the  instibition's  bosiaess  plan  and 
long-term  strategic  goals. 

In  order  to  reflect  the  creation  of 
Agricultural  Credit  Banks,  the  FCA 
clari'fies  that  under  proposed 
§  61B.6040(a)  ACBs  may  provide 
insurance  to  the  persons  eligible  to 
borrow  as  identified  tn  titles  1  and  H  of 
the  Act  and  corresponding  regulations. 
This  would  not  be  a  t&ange  from  Ibe 
existing  regulations. 

Technical  cdianges  were  also  made  to 
parts  611  and  ^20  in  order  to  CTiuform 
with  the  proposed  regulatory  changes  in 
part  '918,  subparts  A  and  B. 

List  of  Subjects 

i2a'JlPartmi 
Agricuhnre^  Banks,  BanktBg,  .f^jiral 


12CFnPart€2B 

AgiicultuBe,  Aichives  and  ncords. 
Banks,  BarAing,  InaaraBce,  Seposbkng 
and  recanflBeepJDg  reqinreinents,  Rurel 
areas,  Tachnical  awistaaace. 

12CFR  Part  620 

Accounting  Agrintftame.  Baatka, 
Baoking,  Kepcatingand  racordkeeping 
requsiemeata.  RnnJ  araas. 

For  tbe  reasons  stated  in  tbe 
preamble,  paits^l, '618,  and  B20  df 
dtaptar  W,  title  12  df  the  Code  of 
Federal  Regulntiuus  is  proposed  to  be 
amended  to  read  as  foDowa: 
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PART  61 1— ORGANIZATION 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  Sees.  1.3, 1.13,  2.0.  2.10,  3.0, 
3.21.  4.12,  4.15,  5.9,  5.10,  5.17,  7.0-7.13, 
8.5(e)  of  the  Fann  Credit  Act;  12  U.S.C  2011, 
2021,  2071,  2091,  2121,  2142,  2183,  2203, 

2243,  2244,  2252.  22798-2279f-l,  2279aa- 
5(e);  sees.  411  and  412  of  Pub.  L  100-233, 
101  Stat.  1568. 1638;  sees.  409  and  414  of 
Pub.  L.  100-399, 102  Stat.  989, 1003  and 
1004. 

Subpart  G— Mergers,  Consolidations, 
and  Charter  Amendments  of 
Associations 

§611.1125    [Amended] 

2.  Section  611.1125  is  amended  by 
removing  the  word  "financially"  in 
paragraph  (b)(2). 

PART  eia-GENERALPROVISIONS 

3.  The  authority  citation  for  part  618 
is  revised  to  read  as  follows: 

Authority:  Sees.  1.5. 1.11. 1.12,  2.2.  2.4, 
2.5,  2.12.  3.1.  3.7.  4.12.  4.13A,  4.25.  4.29,  5.9. 
5.10.  5.17  of  the  Farai  Credit  Aet  (12  U.S.C 
2013,  2019,  2020.  2073,  2075,  2076.  2093, 
2122,  2128.  2183,  2200,  2211,  2218,  2243, 

2244,  2252). 

§618.8030    [Redesignated  as  §618,8040] 

4.  In  subpart  B,  §  618.8030  is 
redesignated  as  new  §  618.8040. 

5.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A— Related  Services 

Sec. 

618.8000    Definitions. 

618.8005    Eligibility. 

618.8010    Related  services  authorization 

process. 
618.8015    Policy  guidelines. 
'618.8020    Feasibility  requirements. 
618.8025    Feasibility  reviews. 
618.8030    Oiit-of-territory  related  services. 

Subpart  A— Related  Services 

§618.8000    Definitions. 

For  the  purposes  of  this  subpart,  the 
followring  definitions  shall  apply: 

(a)  Proffvm  means  the  method  or 
procedures  used  to  deliver  a  related 
service.  This  distinguishes  the 
particulars  of  how  a  related  service  will 
be  provided  from  the  type  of  activity  or 
concept. 

(b)  Related  service  means  any  service 
or  activity  provided  by  a  System  bank 
or  association  that  pertains  to  the 
recipient's  on-farm,  aquatic,  or 
cooperative  operations,  including 
control  of  related  financial  matters.  The 
term  "related  service"  includes,  but  is 
not  limited  to,  technical  assistance, 
financial  assistance,  financially  related 
services  and  insurance,  but  does  not 
include  lending  or  leasing  activities. 


(c)  System  banks  and  associations 
means  Farm  Credit  Banks,  agricultvua) 
credit  banks,  banks  for  cooperatives, 
agricultural  credit  associations, 
production  credit  associations.  Federal 
land  bank  associations  and  Federal  land 
credit  associations. 

§618.8005    EUglbHHy. 

(a)  Farm  Credit  Banks  and 
associations  may  offer  related  services 
to  persons  eligible  to  borrow  as  defined 
in  §§613.3010,  613.3020(a)(1),  (aK2), 
(b),  and  613.3045  of  this  chapter. 

(b)  Banks  for  cooperatives  may  offer 
related  services  to  entities  eligible  to 
borrow  as  defined  in  §§613.3110  and 
613.3120  of  this  chapter. 

(c)  Agricultural  credit  banks  may  offer 
related  services  appropriate  to  on-farm 
and  aquatic  operations  to  the  persons 
eligible  to  borrow  specified  in  paragraph 
(a)  of  this  section  and  may  offer  related 
services  appropriate  to  cooperative 
operations  of  entities  eligible  to  borrow 
as  specified  in  paragraph  (b)  of  this 
section. 

(d)  System  banks  and  associations 
may  provide  related  services  to 
recipients  that  do  not  otherwise  meet 
the  requirements  of  paragraphs  (a),  (b), 
and  (c)  of  this  section  in  connection 
with  loan  applications,  loan  servicing, 
and  other  transactions  between  these 
recipients  and  persons  eligible  to 
borrow  as  defined  in  paragraphs  (a),  (b), 
or  (c)  of  this  section,  as  long  as  the 
service  provided  is  a  part  of  or  pertains 
to  the  transaction  between  the  parties. 
Such  services  include,  but  are  not 
limited  to.  fee  appraisals  of  agricultural 
assets  performed  for  the  Farmers  Home 
Administration,  conunercial  banks  and 
other  lenders. 

§  61 8.801 0    Related  services  authorization 
process. 

(a)  Authorities.  (1)  The  Farm  Credit 
Administration  (FCA)  shall  authorize 
related  services  that  meet  the  criteria 
specified  in  this  regulation.  System 
banks  and  associations  may  only  offer 
related  services  that  are  authorized  by 
the  FCA. 

(b)  New  service  proposals.  (1)  A 
System  bank  or  association  that  wishes 
to  offer  a  related  service  that  the  FCA 
has  not  previously  authorized  must 
submit  to  the  FCA,  in  writing,  a 
proposal  that  includes  a  description  of 
the  service,  how  it  meets  the  regulatory 
definition  of  "related  services"  in 

§  618.8000(b),  and  the  risk  analysis  cited 
in  §  618.8020(b)(3).  The  FCA  will 
evaluate  the  proposed  service  based  on 
the  information  submitted,  and  may  also 
consider  whether  there  are  extenuating 
drcimistances  or  other  compelling 
reasons  that  justify  the  proposed  service 


or  support  a  determination  that  the 
service  is  not  authorized.  This 
evaluation  will  focus  primarily  on 
Systemwide  issues  radier  than  on 
institution  or  program-specific  factors. 

(2)  When  authorizing  a  proposed 
related  service,  at  its  discretion,  the  FCA 
may  impose  special  conditions  or 
limitations  on  any  program  to  offer  a 
related  service. 

(3)  At  its  discretion  the  FCA  may, 
during  its  evaluation  of  a  proposed 
related  service,  publish  the  proposed 
related  service  in  the  Federal  Register 
for  public  comment. 

(4)  Within  60  days  of  the  FCA 
receiving  a  completed  proposal, 
including  any  additional  information 
the  FCA  may  require,  the  FCA  will  act 
on  the  request.  The  FCA  shall  approve 
the  request,  deny  the  request,  or  notify 
the  requesting  institution  that  the 
ser\ice  shall  be  published  for  public 
comment  in  the  Federal  Register.  For 
good  cause  and  prior  to  the  expiration 
of  the  60  days,  the  FCA  may  extend  this 
period  for  an  additional  60  days. 

(5)  The  FCA  shall  notify  all  System 
banks  and  associations  by  bookletter  or 
other  means  each  time  it  determines 
whether  a  proposed  related  service  is  or 
is  not  authorized. 

(c)  Previously  authorized  services.  (1 ) 
For  related  services  that  have  been 
authorized  by  the  FCA,  any  System 
bank  or  association  may  develop  a 
program  and  subsequently  offer  the 
related  service  to  eligible  recipients, 
subject  to  any  special  conditions  or 
institutional  limits  placed  by  the  FCA. 
These  programs  will  be  subject  to 
review  and  evaluation  during  the 
examination  process. 

(2)  The  FCA  shall  make  available  to 
all  Farm  Credit  institutions  a  list  of  such 
related  services  ("related  services  list" 
or  "list")  and  vnll  update  it  in 
accordance  with  paragraph  (b)(5)  of  this 
section.  The  list  will  contain  the 
following: 

(i)  A  description  of  each  related 
service; 

(ii)  Identification  of  any  sp>ecial 
conditions  on  how  the  related  service 
may  be  offered;  and 

(iii)  The  types  of  institutions 
authorized  to  offer  each  type  of  related 
service. 

(3)  Within  30  days  of  implementing  a 
related  service  program  already  on  the 
list,  the  System  bank  or  association 
must  notify  the  FCA  Office  of 
Examination  field  office  responsible  for 
examining  that  institution. 

§618.8015    Policy  guideanea. 

(a)  The  board  of  directors  of  each 
institution  providing  related  services 
shall  adopt  a  policy  addressing  related   . 
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services.  The  policy  should  include 
clearly  stated  purposes,  objectives,  and 
operating  parameters  for  offering  related 
services  and  a  requirement  that  each 
service  offered  be  consistent  with  the 
institution's  business  plan  and  long- 
term  strategic  goals.  Such  policy  should 
also  be  subject  to  re\iew  under  the 
institution's  internal  control  policy. 

(b)  All  related  services  must  be 
offered  to  recipients  on  an  optional 
basis.  If  the  institution  requires  a  related 
service  as  a  condition  to  borrow,  it  must 
inform  the  recipient  that  the  related 
service  can  be  obtained  from  the 
institution  or  bom  any  other  person  or 
entity  offering  the  same  or  similar 
related  services. 

(c)  All  fees  for  related  services  shall 
be  separately  identified  from  loan 
interest  charges  and  disclosed  to  the 
recipient  of  the  service. 

§618.8020    FMslWIity  requirements. 

For  every  related  service  program  an 
institution  provides,  it  must  document 
program  feasibility.  The  feasibility 
analysis  shall  include  the  follovnng: 

(a)  Support  for  the  determination,  that 
the  related  service  is  authorized;  and 

(b)  An  overall  cost-benefit  analysis  of 
offering  the  program  that  demonstrates 
its  feasibility,  taking  into  consideration 
the  following  items: 

(1)  An  analysis  of  how  the  program 
relates  to  or  promotes  the  institution's 
business  plan  and  strategic  goals; 

(2)  An  analysis  of  the  expected 
financial  returns  of  the  program  which, 
at  a  minimum,  must  include  an 
evaluation  of  market,  pricing, 
competition  issues,  and  whether  the 
program  would  be  expected  to  make  a 
profit  or  if  its  purpose  is  to  be  combined 
with  a  broader  objective  aimed  at 
contributing  to  the  overall  financial 
health  of  the  institution  or  the 
individual  borrower;  and 

(3)  An  analysis  of  the  risk  in  the 
program,  including: 

(i)  An  evaluation  of  the  operational 
costs  and  risks  involved  in  offering  the 
program,  such  as  management  and 
personnel  requirements,  training 
requirements,  and  capital  outlays; 

fii)  An  evaluation-of  the  financial 
liability  that  may  be  incurred  as  a  result 
of  offering  the  program  and  any 
insurance  or  other  measures  that  are 
necessary  to  minimize  these  risks;  and 

(iii)  An  evaluation  of  the  conflicts  of 
interest,  whether  real  or  perceived,  that 
may  arise  as  a  result  of  offering  the 
program  and  any  steps  that  are 
necessary'  to  reduce  these  conflicts. 

§618.8025    FMsibiltty  reviews. 

Prior  to  an  association  offering  a 
related  service  program  for  the  first 
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ime,  the  board  of  directors  of  the 
imding  bank  must  verify  that  the 
issociation  has  performed  a  feasibility 
malysis  pursuant  to  §  618.8020.  The 
>ank's  review  is  limited  to  a 
ietermination  that  the  feasibility 
malysis  is  complete  and  that  the 
malysis  establishes  that  it  is  feasible  for 
he  association  to  provide  the  program. 
\ny  conclusion  by  the  bank  that  the 
easibility  analysis  is  incomplete  or  fails 
o  demonstrate  the  program's  feasibility 
nust  be  fully  supported  and 
:ommunicated  to  the  association  in 
vriting  within  60  days  of  its  submission 
o  the  bank. 


618.8030   Oiit-of-terrHory  related 

lervlces. 

System  banks  and  associations  may 
I  iffer  related  services  outside  their 
bartered  territories  subject  to  the 
ollowing  condition.  Any  System  bank 
( ir  association  desiring  to  offer  related 
!  ervices  outside  its  chartered  territory 
:  aust  obtain  the  consent  of  at  least  one 
:  nstitution  chartered  to  serve  the 
I  erritory  in  which  the  related  service  is 
{ )  be  provided.  Such  consent  shall  be  in 
1  le  fonn  of  a  written  agreement  with 
i  pecific  terms  and  conditions,  including 
t  imeframes. 

(a)  The  providing  institution  must 
jlfill  all  requirements  of  subparts  A 

jndBofthis  part  618. 

(b)  An  institution  that  consents  to 

J  nother  bank  or  association  providing  a 
1  slated  service  in  its  chartered  territory 

I  lust  meet  the  requirements  of  this 

8  Bction,  but  need  not  comply  with  the 
<  ther  requirements  of  subparts  A  and  B 
( f  this  part  618,  unless  the  program 
c  onsented  to  imposes  a  financial 
c  bligation  on  the  consenting  institution. 

I I  such  cases,  the  consenting  institution 
1  mst  comply  with  §§  618.8015, 

f  18.8020  and  618.8025. 

6.  Newly  designated  §618.8040  is 
s  mended  by  revising  paragraph  (b)(1); 
I  y  removing  paragraph  (b)(10);  by 
r  ^designating  existing  paragraphs  (b)(2) 
t  irough  (b)(9)  as  paragraphs  (b)(3) 
t  u-ough  (b)(10);  by  adding  a  new 
I  aragraph  (b)(2);  by  removing  the 
r  jference  "§618.8030(b)(3)(i)"  and 
a  dding  in  its  place,  the  reference 
'  §618.804G(b)(4)(i)"  in  newly 
t  esignated  paragraph  (b)(3);  and  by 
r  jvising  newly  designated  (b)(6)  to  read 
a  5  follows: 

!  ubpart  B — Member  Insurance 

^18.8040    Authorized  insurance  services. 

•        •        •        * 

(b)  Bank  and  association  board 
J  olicies  governing  the  provision  of 
r  lember  insurance  programs  shall  be 


established  within  the  following  general 
guidelines: 

(1)  A  System  bank  or  association  may 
provide  credit  or  term-life  or  credit- 
disability  insurance  only  to  persons 
who  have  a  loan  or  lease  with  a  System 
bank  or  association.  The  loan  or  lease 
does  not  necessarily  have  to  be  with  the 
institution  providing  the  insurance. 
Term-life  insurance  coverage  may 
continue  after  the  loan  has  been  repaid 
or  the  lease  terminated,  provided  the 
member  can  reasonably  be  expected  to 
borrow  again  within  2  years,  and 
provided  the  continuation  of  insurance  • 
is  not  contrary  to  state  law. 

(2)  A  debtor-creditor  relationship  is 
not  required  for  the  sale  of  other 
insurance  specified  in  paragraph  (a)  of 
this  section,  as  long  as  purchasers  are 
members  or  borrowers  of  a  System  bank 
or  association.  For  the  purposes  of  this 
section,  "member"  means  a  stockholder 
or  participation  certificate  holder  who 
acquired  stock  or  participation 
certificates  to  obtain  a  loan,  for 
investment  purposes,  or  to  qualify  for 
other  services  of  the  association  or  bank. 
*        •        •        •        • 

(6)  Bank  or  association  personnel 
shall  not  benefit  from  insurance  sales  by 
receipt  of  commissions  or  gifts  from 
underwriting  insurance  companies. 
However,  an  employee  may  participate 
in  an  institution's  incentive  plan  under 
which  incentive  compensation  is 
provided  for  the  sale  of  insurance.  In 
any  single  year,  such  compensation 
shall  not  exceed  an  amount  equivalent 
to  more  than  5  percent  of  the  recipient's 
annual  base  salary 


PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

1.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19,  8.11  of  the 
Fann  Credit  Act  (12  U.S.C.  2252,  2254, 
2279aa-ll);  sec.  424  of  Pub.  L.  100-233. 101 
Stat.  1568,  1656.  » 

Subpart  B— Annual  Report  to 
Shareholders 

§620.5    [Amended] 

2.  Section  620.5  is  amended  by 
removing  the  word  "financial"  and 
adding  in  its  place,  the  word  "related" 
each  place  it  appears  in  paragraph  (a)(3). 

Dated:  October  26, 1994. 

Floyd  Fithian, 

Acting  Secretary.  Fann  Credif  Administration 
Board. 
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Appendix  A  to  the  Preai^le— Saiwle  Related  Services  List' 


Ai^horired  institutions 


ACB   (Title   I   and   II),   FOB, 
ACA.  PCA,  FLEA,  FLCA. 


ACB.   FCB,   BC,  ACA.  PCA. 
FLBA.  FLCA. 


ACB,   FCB,  BC.  ACA.  PCA. 
FLBA.  FLCA. 

ACB.   FCB.  BC,  ACA.   PCA, 
FLBA.  FLCA. 

ACB  {Title  1  and  II),  FCB,  BC, 
ACA,  PCA,  FLBA.  FLCA. 


ACB  (Titte  Ut).  BC 


ACB  (Title  III).  BC 


ACB  (Tide  III),  BC 


ACB  (Titte   I  and  11).  FCB. 
ACA.  PCA.  FLBA.  FLCA. 

ACB   (Title   I   and   II),   FCB. 

ACA.  PCA,  FLBA,  FLCA. 
ACB  (Tifle  I  and  IQ.   FCB, 

ACA,  PCA.  FLBA,  FLCA. 


ACB   (TiMe  I  and  II).   FCB. 
ACA.  PCA.  FLBA,  FLCA. 


Type  of  service 


Estate  Planning 
Service. 


Fee  Appraisal  Serv- 
ice. 


Recordkeeping  Serv- 
ice (including 
AgrifaxR). 

Tax  Planning  and 
Preparatioa 

Farm  Business  Con- 
sulting. 


Cooperative  Busi- 
ness Consulting. 


Foreign  Currency  Ex- 
change. 


Financial  Risk  Man- 
agement for  Cus- 
tomers. 


Credit  LHe  Insurance 
or  Mortgage  Life 
insuaiKe. 

Group  Term  Life  in- 
surance. 

Crecfit  Disability  and 
AcdderK  Insurance 
or  Mortgage  Dis- 
abiity  insurance. 

Hospital  income  in- 
surance. 


Descnpbon 


Providing  information  and  assistance  concerrWng  devel- 
opment of  estate  plans.  Does  not  include  providing 
legal  counsel  or  advice  or  executing  the  estate  plarv 
ning  documents. 

Providing  real  and  personal  property  appraisais  and 
evaluations.  (Ivtote:  appraisals  done  in  conjunctwo  with 
making  or  servicing  System  toans  are  not  considered 
related  senrices  for  the  purpose  of  this  regulation.) 

Providing  recordkeeping  systems  taitored  to  redp^nts' 


Preparing  tax  returns  and  assisung  recipiems  in  under- 
standing tax  inylimtiwis  of  artemative  management 
decisions  and  strategies. 

Assisting  with  business  planning  for  orvfarm  or  aquatic 
operations.  Includes  such  activities  as  assisting  indi- 
vidials  in  defining  business  goals,  identtying  manage- 
ment problems,  and  formutaling  or  analyzing  alter- 
naive  suategies  for  achieving  goals.  Institution  per- 
sonnel may  no»  t>e  IrMotved  in  metang  managemert 
decisions. 

Providing  consulflng  services  to  cooperatives  or  other  el- 
igtiie  recipients  to  assist  management  and  directors  in 
making  business  decisions.  May  include  educational 
seminars,  devetopmeni  of  computer  servtces,  business 
analysis,  feasibility  stud«s.  and  activity  coordinabon 
(e.g.,  coordtfiatkxi  of  activKies  on  mergers  or  formation 
of  joint  venlwes).  InstKuliun  persorwel  may  not  be  In- 
volved in  making  management  decisions. 

Providing  foreign  currency  exchange  sen«»s  necessary 
10  indwidual  tansactions  tm  may  be  financed  under 
Title  Ml,  section  3.7(b)  ol  the  Farm  Credit  Act  of  1971 
as  amended. 

Providrng  risk  management  products  that  enable  cus- 
tomers to  hedge  interest  rate  nsk  inherent  in  their  bal- 
ance sf)eets.  Limited  to  the  foAowing  denvative  prod- 
ucts: 

•  tnterest  rate  swaps,  cape,  coHars  and  fkxxs; 

•  Forward  rate  agreemerrts;  and 

•  Exchange-traded  and  over-tt»-coonter  interest  rate 
options  on  efigitjle  interest  rate  futures  contracts 

(ProAicts  may  be  offered  as  part  of  kjan  packages  or  as 
stand-alone  hedging  toots.) 


Coverage  that  pays  off  an  outstanding  toan  or  mortgage 
in  the  event  of  the  poMcy  hooter's  death. 

One-year  group  life  insurance  coverage  that  is  renew- 

at>le  at  (he  erxl  of  each  year. 
Insurance  that  provides  tor  toen  or  nwitgage  payments, 

or  some  degree  of  income  protection  if  the  insured  is 

disabled. 

Insurance  that  provWes  a  specified  amount  of  income 
white  ttw  insured  is  hospitalized.  A  form  ol  credit  dis- 
abiHyirBurance,  and  subject  to  the  debtor-creditor  re- 
quiremonl. 


Special  Condflions 


InstrtutkMis  must  have  pro- 
cedures in  place  to  erv 
sure  conflicts  ol  mterest 
do  not  occur  between  ttw 
credit  and  business  corv 
suiting  funcflon. 

Insiituiions  must  have  pro- 
cedures in  place  to  er>- 
sure  conflicts  of  iniefest 
do  noX  occur  t>etween  the 
credit  and  txsiness  corv 
sulting  functions 


Subiect  to  the  ailena  ureter 
12  CFR  614.4900. 


(1)  Interest  lale  s«Mps 
shouto  be  incktded  with 
the  borrower's  total  debt 
wtien  cak:uia»nQ  lendng 
limits  under  12  CFR  part 
614,  subpart  J.  For  swaps 
wfiere  the  bank  keeps  »» 
offsetting  position,  it  must 
inckide  tfw  credR  nsk  of 
the  swaps  with  the  tnr- 
rower's  total  debt  when 
cakAttating  lending  Urntts. 
Credit  kmits  tor  each 
counterparty  stxxjto  tie 
determir>ed  by  revievmng 
ttw  potential  magnitude  of 
acVerse  payment  in- 
creases over  the  h*e  of 
ttie  swap. 

(2)  Related  serv«es  pro- 
(rams  are  subject  to  arv 
nuai  audits  t>y  a  CPA. 


5i410 
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APPENDIX  A  TO  THE  Freamble-Sample, RELATED  SERVICES  UsT '-Continued 


Authorized  institutions 


ACB   (Title   I   and   II),   FCB. 
ACA,  PCA.  FLBA,  FLCA. 


ACB   (Title  I  and  II).   FCB. 

ACA.  PCA.  FLBA.  FLCA. 
ACB   (Tide   I   and   II).   FCB, 

ACA,  PCA,  FLBA.  FLCA. 
ACB   (Title   I   and   II),    FCB, 

ACA.  PCA,  FLBA,  FLCA. 


Type  of  servJG  s 


Multiple-peril  Crc^  i  lf>- 
surance  (indue  ng 
insurance  provjped 
by  the  Federal 
Crop  InsurarKe 
Corporation). 

Crop  Hail  insurant^. 


Cro3) 


Hay  (or  Other 

Fire  Insurance. 
Title  Insurance  .. 


'  The  sample  list  is  included  as  an  attachment 
come  part  of  the  final  regulation. 


(PR  Doc.  94-26839  Filed  lQ-28-94:  8:45  am) 
BJLUNQ  COOC  67aS-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  91-CE-46-AD] 

Airworthiness  Directives;  de  Havilland 
DHC-6  Series  Airplanes 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ^ 


Description 


Insurance  covering  hazards  incident  to  the  growing  and 
storage  of  crops. 


Insurance  providing  protection  against  damage  or  loss  of 
crops  due  to  hail  or  certain  other  named  perils. 

Insurance  that  covers  loss  of  hay  or  other  crops  due  to 
fire. 

Insurance  against  loss  or  damage  resulting  from  defects 
or  failure  of  title  or  from  the  enforcement  of  liens  exist- 
ing  against  title  at  the  time  of  the  insurance 


Special  Conditions 


to  this  Federal  Register  document  for  informational  purposes  only.  The  attachment  will  not  be 


SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
83-18-03,  which  currently  requires 
repetitively  inspecting  the  tailplane 
outboard  hinge  assembly  for  cracks  on 
certain  de  Havilland  DHC-6  series 
airplanes,  and  replacing  any  cracked 
part.  The  Federal  Aviation 
Administration's  policy  on  aging 
commuter-class  aircraft  is  to  eliminate, 
or  in  certain  instances,  reduce  the 
number  of  certain  repetitive  short- 
interval  inspections  when  improved 
parts  or  modifications  are  available.  The 
proposed  action  would  require 
eventually  modifying  the  tailplane  - 
outboard  hinge  arm  and  tailplane  hinge 
plate  as  terminating  action  for  the   - 
currently  required  repetitive 
inspections.  The  actions  specified  in  the 
proposed  AD  are  mtended  to  prevent 
tailplane  failure  caused  by  cracks  in 
either  the  outboard  hinge  arm  or  the 
hinge  plate. 

DATES:  Comments  must  be  received  on 
or  before  January  4, 1995. 

ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Assistant  Chief 


C  lunsel.  Attention:  Rules  Docket  No. 
9:  -CE-46-AD,  Room  1558.  601  E.  12th 
Si  reet.  Kansas  City.  Missouri  64106. 
C(  mments  may  be  inspected  at  this 
lo  :ation  between  8  a.m.  and  4  p.m.. 
M  jnday  through  Friday,  holidays 
e>  :epted. 

Service  information  that  applies  to  the 
pi  jposed  AD  may  be  obtained  from  de 
H(  villand.  Inc..  123  Garratt  Boulevard. 
D«  wnsview.  Ontario.  Canada.  M3K1Y5. 
Tl  is  information  also  may  be  examined 
at  ;he  Rules  Docket  at  the  address  above. 
FO  1  FURTHER  INFORMATION  CONTACT:  Jon 
Hj  ;lm.  Aerospace  Engineer.  FAA.  New 
Yc  rk  Aircraft  Certification  Office.  181 
So  uth  Franklin  Avenue.  Room  202. 
Valley  SU«am,  New  York  11581; 
tel  jphone  (516)  791-6220;  facsimile 
(5  6)  791-9024. 

SU  >PLEMENTARY  INFORMATION: 
Co  [ninents  Invited 

nterested  persons  are  invited  to 
pa  ticipate  in  the  making  of  the 
pri  posed  rule  by  submitting  such 
wi  tten  data,  views,  or  arguments  as 
th(  y  may  desire.  Communications 
sh(  luld  identify  the  Rules  Docket 
nu  nber  and  be  submitted  in  triplicate  to 
th(  address  specified  above.  All 
eoi  imunications  received  on  or  before 
the  closing  date  for  comments,  specified 
ab<  ve.  will  be  considered  before  taking 
act  on  on  the  proposed  rule.  The 
pn  posals  contained  in  this  noti'ce  may 
be  Jianged  in  light  of  the  comments 
rec  jived. 

(  onunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
em  ironmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
sul  mitted  will  be  available,  both  before 
an(  after  the  closing  date  for  comments, 
in  1  le  Rules  Docket  for  examination  by 
int(  irested  persons.  A  report  that 
sut  imarizes  each  FAA-public  contact 
cor  cemed  vdth  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-46-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Centi-al  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-46-AD.  Room 
1558, 601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate,  or  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  of 
the  airplane  if  the  known  problem  is  not 
detected  by  the  inspection;  (2)  the 
reliability  of  the  inspection  such  as  the 
probability  of  not  detecting  the  known 
problem;  (3)  whether  the  inspection  area 
is  difficult  to  access;  and  (4)  the 
possibiUty  of  damage  to  an  adjacent 
structure  as  a  resuh  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  Witii  this  policy 
in  mind,  the  FAA  recently  conducted  a 
review  of  existing  AD's  that  apply  to  de 
Havilland  DHC-6  series  airplanes. 
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Assisting  the  FAA  in  this  review  were 
(1)  Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada;  (2) 
de  Havilland,  Inc.;  (3)  the  Regional 
Airlines  Association  (RAA);  and  (4) 
several  U.S.  and  foreign  operators  of  the 
affected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  83-18-03.  Amendment 
39-1658,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
eliminate  short-interval  and  critical 
repetitive  inspections.  AD  83-18-03 
currently  requires  repetitively 
inspecting  the  tailplane  outboard  hinge 
assembly  for  cracks  on  certain  de 
Havilland  DHC-6  series  airplanes,  and 
replacing  any  cracked  part. 

De  Havilland,  Inc.  (formerly  Boeing  of 
Canada,  Ltd.)  has  issued  Service 
Bulletin  (SB)  No.  6/421,  Revision  B, 
dated  November  11, 1983.  This  service 
bulletin  specifies  procedures  for 
replacing  the  tailplane  outboard  hinge 
arm  and  tailplane  hinge  plate  with  parts 
of  improved  design.  This  replacement  is 
known  as  Modification  No.  6/1799. 

As  a  result  of  the  previously 
discussed  AD  review.  Transport  Canada 
considers  Modification  6/1799 
mandatory  and  has  issued  Transport 
Canada  AD  CF-83-11  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appficable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  has  kept  the  FAA 
informed  of  the  situation  described 
above. 

Based  on  its  aging  commuter-class 
aircraft  pohcy  and  after  reviewing  all 
available  information  including  that 
received  from  Transport  Canada,  the 
FAA  has  determined  that  AD  action 
should  be  taken  to  eventually  eliminate 
the  repetitive  short-interval  insp)ections 
required  by  AD  83-18-03,  and  to 
prevent  tailplane  failure  caused  by 
cracks  in  either  the  outboard  hinge  arm 
or  the  hinge  plate. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-6 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  supersede  AD 
83-18-03  with  a  new  AD  that  would  (1) 
initially  retain  the  requirement  of 
repetitively  inspecting  the  tailplane 
outboard  hinge  assembly  for  cracks,  and 
replacing  any  cracked  part;  and  (2) 
eventtially  require  modifying  the 
tailplane  outboard  hinge  arm  and 
tailplane  hinge  plate  with  parts  of 


improved  design  (Modification  No. 
1799)  as  terminating  action  for  the 
currently  required  repetitive 
inspections.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  de  Havilland  SB  No.  6/421. 
Revision  B,  dated  November  11. 1983. 

The  FAA  estimates  that  141  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  35  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $4,400  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $916,500. 
This  figure  is  based  on  the  assumption 
that  no  affected  airplane  owner/operator 
has  accomplished  the  proposed  action. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  141 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  the  proposed  AD,  the 
FAA  has  determined  that  approximately 
40  percent  are  operated  in  scheduled 
passenger  service.  A  significant  number 
of  the  remaining  60  percent  are  operated 
in  other  forms  of  air  transportation  such 
as  air  cargo  and  air  taxi. 

The  proposed  AD  allows  2,400  hours 
time-in-service  (TIS)  before  mandatory 
accomplishment  of  the  design 
modification.  The  average  utifization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  50  hours  TIS  per 
week.  Based  on  these  figures,  operators 
of  commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  12  to  24  calendar  months  after 
the  proposed  AD  would  become 
effective.  For  private  owners,  who 
typically  operate  between  100  to  200 
hours  TIS  per  year,  this  would  allow  12 
to  24  years  before  the  proposed 
modification  would  be  mandatory. 

The  following  paragraphs  present  cost 
scenarios  for  airplanes  where  no  cracks 
are  found  and  where  cracks  are  foimd. 
utiUzing  an  average  remaining  airplane 
life  of  15  years  and  an  average  annual 
utihzation  rate  of  1.600  hours  TIS.  A 
copy  of  the  full  Cost  Analysis  and 
Regulatory  Flexibihty  Determination  for 
the  proposed  action  may  be  examined  at 
the  FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-C&-46-AD.  Room 
1558, 601  E.  12th  Street.  Kansas  City. 
Missouri. 

•  No  Cracks  Scenario:  Under  the 
provisions  of  AD  83-18-03.  an  owner/ 


operator  of  a  de  Havilland  DHC-6  series 
airplane  in  scheduled  service  who 
operates  an  average  of  1.600  hours  TIS 
annually  would  inspect  every  1,200 
hours  TIS.  This  would  amount  to  a 
remaining  airplane  fife  (estimated  15 
years)  amount  of  $4,769;  this  figure  is 
based  on  the  assumption  that  no  cracks 
are  found  during  the  inspections.  The 
proposed  AD  would  incur  the  same 
1.200-hour  TIS  inspection  until  2.400 
hours  TIS  where  the  operator  would 
have  to  replace  the  tailplane  outboard 
hinge  arm  assembly  (eliminating  the 
need  for  further  repetitive  ins{>ections), 
which  would  result  in  a  present  value 
cost  of  $6,574.  The  incremental  cost  of 
the  proposed  AD  for  such  an  airplane 
would  be  $1,805  ($6,574 -$4,769)  or 
$1,309  annualized  over  the  1.5  years  it 
would  take  to  accumulate  2,400  hours 
TIS.  An  owner  of  a  general  aviation 
airplane  who  operates  800  hours  TIS 
annually  without  finding  any  cracks 
during  the  1,200-hour  TIS  inspections 
would  inciu-  a  present  value  incremental 
cost  of  $3,843  ($5.990 -$2,507).  This 
wouliamount  to  a  per  year  amount  of 
$1,327  over  the  three  years  it  would  take 
to  acc\miulate  2,400  hours  TIS. 

•  Cracks  Found  Scenario:  Under  the 
provisions  of  AD  83-18-03,  an  owner/ 
operator  of  a  de  Havilland  DHC-6  series 
airplane  who  found  cracks  during  an 
inspection  would  have  to  repair  the 
crack  prior  to  further  flight  and  resume 
inspections  every  1,200  hours  TIS.  The 
proposed  AD  would  require  immediate 
replacement  of  the  arm  assembly  if 
cracks  were  found  as  terminating  action 
for  the  repetitive  inspection 
requirement.  The  repair  cost  is  the  same 
as  the  replacement  except  that  the  repair 
does  not  terminate  the  inspection 
requirement.  For  this  reason,  the 
proposed  AD  woidd  result  in  present- 
day  cost  savings,  which  would  continue 
to  grow  over  the  remaining  tife  of  the 
airplane  since  repetitive  inspections 
would  not  be  required.  Using  the 
assimied  15-year  remaining  Ufe,  the  cost 
savings  would  be  $4,409  for  scheduled 
service  airplane  owners/operators  and 
$2,149  for  general  aviation  airplane 
owners/operators. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regidations. 
The  RFA  requires  government  agencies 
to  determine  whether  ndes  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities." 
and.  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibihty 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A,  Regulatory  Flexibility  Criteria 
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and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-fbr-pit^t 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  govenunental 
jurisdictioas.  A  "substantial  number"  is 
defined  as  a  number  that  is  not  less  than 
1 1  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  a  proposed  rtde. 
or  any  number  of  small  entities  judged 
to  be  substantial  by  the  rulemaking 
ufficiaL  A  "significant  economic 
impact"  is  deGned  by  an  annuahzed  net 
compliance  cost,  adjusted  for  Liiflatioa. 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Order  2100.14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  9  aircraft  owned  aiKi  the 
annualized  cost  thresholds,  adjusted  to 
1994  dollars,  at  S69.000  for  scheduled 
operators  and  $4,850  for  unscheduled 
operators. 

Of  the  141  U.S.-registered  airplanes 
affected  by  the  prc^osed  AD.  6  airplanes 
are  owned  by  the  federal  government. 
Of  the  other  135.  one  business  owns  26 
airplanes,  one  bttsiness  owns  9 
airplanes,  one  business  owns  8 
airplanes.  1  business  omros  7  airplanes, 
one  business  owns  4  airplanes,  two 
businesses  own  3  airplanes  eacii. 
thirteen  business  own  2  airplanes  each. 
and  forty-nine  businesses  each  own  1 
airplane. 

Because  the  FAA  has  no  readily 
available  means  of  obtaining  data  on 
sizes  of  these  entities,  the  economic 
analysis  for  the  proposed  AD  utilizes 
the  worst  case  scenario  using  the  lower 
annualized  cost  threshold  of  S4.850  for 
operators  in  unscheduled  service 
instead  of  S69.Q00  for  operators  in 
scheduled  service.  With  this  in  mind 
and  based  on  the  above  ownership 
distribution,  the  64  entities  owning  3  or 
fewer  airplanes  would  not  experience  a 
"significant  economic  impact"  as 
defined  by  FAA  Order  2 100. 14 A.  Since 
the  remaining  five  entities  do  not 
constitute  a  "substantial  number"  as 
defined  in  the  Order,  the  proposed  AD 
would  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  natioDal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
.  reparatioa  of  •  Federalism  Assessment . 


F  )r  the  reasons  discussed  above,  I 
cert  fy  that  this  action  (1)  is  not  a 
"si{  nificant  regulatory  action"  under 
Exe  :utive  Order  12866;  (2)  is  not  a    . 
"si{  nificant  rule"  under  DOT 
Reg  ilatory  Policies  and  Procedures  (44 
FR    1034.  February  26, 1979);  and  (3)  if 
pro  nulgated.  will  not  have  a  significant 
ecoi  >omic  impact,  positive  or  negative, 
on  a  substantia)  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FleJ  ibility  Act.  A  copy  of  the  draft 
regi  ilatory  evaluation  prepared  for  this 
acti  Ml  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
coniacting  the  Rules  Docket  at  the 
Iocs  tion  provided  under  the  caption 
ADD  KSSES. 

LisI  of  Subjects  i 


in  14  CFR  Part  39 

transportation.  Aircraft,  Aviation 
Safety. 


saft  ty 

Th(  Proposed  Amendment 

A  [xordingly.  pursuant  to  the 
aut  lohty  delegated  to  me  by  the 
Ad]  linistrator.  the  Federal  Aviatioa 
Ad]  ministration  proposes  to  amoid  part 
39  ( f  the  Federal  Aviation  Regulations 
(14  'ZFK  part  39)  as  follows: 

PAfT  3»~AIRW0RTHINESS 
OIF^CTIVES 

The  authorit}'  citation  for  part  39 
continues  to  read  as  follows: 

A  ithority:  49  U.S.C  App.  1354(a).  1421 
1423;  49  U.S.C.  106(g);  and  14  CFR 


and 
11. 


S  J. 


§3913    [Amende^ 

2  Section  39.13  is  amended  by 
rem  oving  AD  83-18-03.  Amendment 
39- 1719,  and  adding  a  new  AD  to  reed 
as  f  )Hows: 

De  1  lavilland:  Docket  No.  91-CE-4&-AD. 
Supersedes  AD  83—18-03,  Amendment 
39-4719. 

A  jplicability:    Models  DHC-6-1.  DHC-5- 
100  DHC-6-200  and  DHC-300  airplanes 
(ser  ai  numbers  1  to  810),  certificated  in  any 
rata  ;ory,  that  have  not  incorporated 
Mo<  incation  6/1799  in  accordance  with  the 
ACqOMPUSHMENT  INSTRUCTIONS. 
Replacement,  section  of  de  Havilland  Service 
Bulletin  (SB)  No.  6/421.  Revision  B.  dated 
Nov  ember  11. 1983. 

C  impliance:  Required  as  indicated  in  the 
bod  ,•  of  this  AD.  unless  already 
accomplished. 

Tb  prevent  tailplane  bilure  caused  by 
crac  ks  iaeither  the  outboard  hinge  arm  or  the 
hinge  plate.  accompUsh  the  iDUowing: 

(i$  Within  the  next  50  hours  time-ia- 
seniice  (TIS)  after  the  efisctive  date  of  this 
AD  }r  within  the  next  1,200  hours  TIS  after 
the  ast  inspection  accomplished  in 
SCO  irdance  with  superseded  AD  83-18-03. 
Am  sndment  39-4719,  whichever  occurs 
late '.  inspect  the  tailplane  outboard  hiage 
arm  assembly  foe  cracks  in  aceordance  with 
the  \CCOMnJSIIKffiNT  INSTRUCTIONS. 


Inspeetion.  section  of  de  Havitlaad  SB  Na  6/ 

421.  Revision  B.  dated  November  11. 1983. 

(1)  If  cracks  are  not  touDd.  reinspect  every 
1,200  hours  TIS  until  Modification  6/1799 
(tailplane  outboard  hinge  aim  and  tailplane 
hinge  plate)  is  installed  as  required  by 
paragraph  (b)  of  this  AD. 

(2)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  tailplane  outboard  hinge 
arm  assembly  with  Modification  R/1799  in 
accordance  with  the  AOOOMPUSHVtENT 
INSTRUCTIONS.  Replacement,  section  of  de 
Havilland  SB  No.  6/421.  Revision  B.  dated 
November  11, 1983. 

(b)  Within  2.400  hours  TIS  after  the 
effective  date  of  this  AD,  replace  the  tailplane 
outboard  hinge  arm  assembly  with 
Modification  B/1 799  in  accordance  with  the 
ACCOMPUSHMEJvrr  INSTRUCTIONS. 
Replacement,  section  of  de  Havilland  SB  No. 
6/421.  Revision  B,  dated  November  11, 1983. 
unless  already  accomplished  in  accordance 
with  paragraph  (a)(2)  of  this  AD. 

(c)  Compliance  with  paragraph  (a)(2)  or  (b) 
of  this  AD  is  coasidered  terminating  action 
for  the  inspection  requirements  of  ttiis  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  atxomplished. 

(e)  An  alternative  metbod  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  New  York  Aircraft  Certificatioa 
OfTice  (ACO),  FAA.  ISl  South  Franklin 
Avenue.  Room  202.  Valley  Stream.  New  York 
11581.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Insf>ector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approx-ed  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  de  Havilland.  inc. 
123  Gamtt  Boulevard.  Downeview.  Ontario 
M3K  1Y5  Canada;  or  may  examine  this 
document  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City.  Missouri,  ou 
October  25. 1994. 
fohn  R.  Colofliy. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  94-26876  Filed  10-28-94,  8:45  ami 
BILLMC  COM  mn-i>* 
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action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
81-10-11,  which  currently  requires 
repetitively  inspecting  the  elevator  root 
ribs  for  cracks  on  de  Havilland  DHC-6 
series  airplanes,  and  replacing  any 
cracked  part.  The  Federal  Aviation 
Administration's  policy  on  aging 
commuter-class  aircraft  is  to  eliminate 
or,  in  certain  instances,  reduce  the 
number  of  certain  repetitive  short- 
interval  inspections  when  improved 
parts  or  modifications  are  available.  The 
proposed  action  would  require 
modifying  the  elevator  root  rib  as 
terminating  action  for  the  repetitive 
inspections  that  are  currently  required 
by  AD  81-10-11.  The  actions  specified 
in  the  proposed  AD  are  intended  to 
prevent  failtue  of  the  elevator  root  rib, 
which  could  result  in  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  January  4, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  91-CE-22- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  de 
Havilland,  Inc.,  123  Garratt  Boulevard, 
Downsview,  Ontario,  Canada,  M3K  1Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  Room  202. 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6220;  facsimile 
(516)  791-9024. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  p>ersons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-22-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  91-CE-22-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  of 
the  airplane  if  the  known  problem  is  not 
detected  by  the  inspection;  (2)  the 
reliability  of  the  inspection  such  as  the 
probability  of  not  detecting  the  known 
problem;  (3)  whether  the  inspection  area 
is  difficult  to  access;  and  (4)  the 
possibility  of  damage  to  an  adjacent 
structure  as  a  result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  recently  conducted  a 
review  of  existing  AD's  that  apply  to  de 
Havilland  DHC-6  series  airplanes. 
Assisting  the  FAA  in  this  review  were 
(1)  de  Havilland;  (2)  the  Regional 
Airlines  Association  (RAA);  and  (3) 
several  operators  of  the  affected 
airplanes. 

From  this  review,  the  FAA  has 
identified  AD  81-10- 11,  Amendment 
39-4112,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  that  could 


eliminate  the  need  for  short-interval  and 
critical  repetitive  inspections.  AD  81- 
10-11  currently  requires  repetitively 
inspecting  the  elevator  root  rib  for 
cracks  on  certain  de  Havilland  DHC-6 
series  airplanes,  and  replacing  any 
cracked  part. 

De  Havilland  has  issued  Service 
Bulletin  (SB)  No.  6/399,  Revision  E. 
dated  May  25, 1984,  which  specifies 
procedures  for  (1)  inspecting  the 
elevator  root  rib;  and  (2)  modifying  the 
elevator  root  rib  (Modification  No.  6/ 
1769).  Modification  No.  6/1769  consists 
of  pulling  back  the  elevator  skins, 
removing  the  torque  tube  assembly, 
replaciiig  the  root  rib  assembly  and 
doubler,  replacing  the  second  outboard 
nose  rib,  installing  a  new  intercostal, 
and  reinstalUng  the  torque  tube 
assembly  and  new  skin. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  §21.29  ofihe  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Piu^uant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  has  kept  the  FAA 
informed  of  the  situation  described 
above. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information,  the  FAA  has 
determined  that  AD  action  should  be 
taken  to  eliminate  the  repetitive  short- 
interval  inspections  required  by  AD  81- 
10-11,  and  to  prevent  failure  of  the 
elevator  root  rib,  which  could  result  in 
loss  of  control  of  the  airplane. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-6 
series  airplanes  of  the  same  type  design 
that  do  not  have  Modification  No.  6/ 
1769  incorporated,  the  proposed  AD 
would  supersede  AD  81-10-11  with  a 
new  AD  that  would  (1)  retain  the 
current  requirement  of  inspecting  the 
elevator  root  rib  for  cracks,  and 
replacing  any  cracked  part;  and  (2) 
require  modifying  the  elevator  root  rib 
(Modification  6/1769)  as  terminating 
action  for  the  repetitive  inspections.  The 
proposed  actions  would  be 
accomplished  in  accordance  with  de 
Havilland  SB  No.  6/399.  Revision  E. 
dated  May  25. 1984. 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  54  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $4,200  per  airplane. 
Based  orf  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
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opwatots  is  MUmatad  to  bo  $1^7,360. 
lliis  fipire  is  bsaad  upon  the 
assumptkn  tbst  BOO*  of  tbs  aSected 
airplane  ewnan/opentan  have 
incoqioratad  Mod^catioD  6/1769i. 

The  iment  of  dw  FAA's  agiag 
commuter  airplane  program  is  to  ensure 
safe  operation  of  cammuter-dass 
airplanes  that  are  in  commercial  smvice 
without  advers^  impacting  private 
operators.  Of  the  approximately  169 
airplanes  in  tfie  U.S.  registry  that  wouM 
be  afliecteii  by  the  proposed  AD,  the 
FAA  has  determined  that  ap^woximately 
50  percent  are  operated  in  st^teduled 
passenger  service.  A  si^ficant  number 
of  the  remaining  50  percent  are  operated 
in  other  forms  of  air  transportation  stich 
as  air  cargo  and  air  taxi. 

The  following  paragraphs  present  cost 
scenarios  for  airplanes  u'here  no  cracks 
were  found  and  where  cracks  were 
found,  utilizing  an  average  remaining 
airplane  Kfe  of  15  years  and  an  average 
annual  utilization  rate  of  1,600  hours 
TIS.  De  Havilland  Kfodeis  OHC-6-100 
and  DHC-6-200  airplanes  have 
probably  already  accumulated  15.000 
hours  TIS:  therefore,  those  airplanes 
would  have  100  hours  TIS  after  the 
effective  date  of  the  AD  to  incorporate 
Modification  6/1769.  Some  Model 
DHC-6-300  airplanes  have  not  yet 
accumulated  15,000  hours  TIS.  This 
analysis  is  based  upon  the  assumption 
that  these  airplanes  yet  to  accumulate 
15.000  hours  TIS  have  10.000  hours  TIS 
if  operated  in  scheduled  service  and 
5.000  hours  TIS  if  operated  in  general 
aviation.  A  copy  of  the  full  Cost 
Analysis  and  Regulatory  Flexibility 
DetermmatioQ  foi  the  proposed  action 
may  be  examined  at  the  FAA.  Central 
Region,  OfBce  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
91-CE-22-AD.  Room  1558.  601  E.  12th 
Street.  Kansas  City,  Missouri. 

•  No  Cracks  Scenario  for  Models 
DHC-6-100  and  DHC-6-200:  These 
airplanes  would-be  inspected  at  50 
hours  TIS  after  the  effective  date  and 
modiHed  within  100  hours  TIS  after  the 
effective  date.  The  incremental  present 
value  cost  of  the  (woposed  AD  over  that 
required  by  AD  81-10-1 1  is  $5,919  for 
an  airplane  utilized  in  sheduled  service, 
and  $6,642  £or  an  airplane  utihzed  in 
general  aviation. 

•  No  Oacks  Scenario  for  Model 
DHC-&-300  Airplanes:  These  airplanes 
would  be  inspected  at  50  hours  TIS  after 
the  effective  date  and  thereafter  at  600- 
hour  TIS  intervals  until  the  elevator  root 
rib  is  replaced  upon  the  accumulation  of 
15,000  hours  TIS.  The  incremental 
present  value  cost  of  the  proposed  AD 
)ver  that  required  by  AD  81-10-11  is 

> 4.962  for  an  airplane  uttlixed  in 
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shfldnled  servica,  and  $3  J09d  far  Ml 
air  ilane  utilnBd  tai  genenl  aviatien. 

Hke  Ragttkftoiy  Fkxibilitjr  Actof  1900 
(RPA)  was  oMctod  by  Canpeas  to 
ensure  that  small  eoihieaare  not 
un^ewHwaiily  or  diapropvtiaBBlly 
biuileaed  fay  gDvemment  laguktiaQt. 
The  RFA  requires  goveimneBt  tynffiW^ 
to  detennine  wdiatber  iides  would  have 
a  "iignificant  ecoaocnic  impact  oq  a 
sufaptantial  number  of  small  entities," 
and ,  in  cases  where  they  would, 
con  duct  a  Regulatory  Flexibility 
An  [lysis  in  which  alternatives  to  the 
rul(  are  oonsidered.  FAA  Order 
210  l>.14A.  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  tor  complying  with  the 
RfA.  Small  entities  are  defined  as  smaU 
businesses  and  small  iKit-for-profit 
organizations  diat  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
juri^ictions.  A  "substantial  number"  is 
as  a  number  that  is  not  less  than 
d  that  is  more  than  one-third  of  the 
1  entities  subject  to  a  pressed  rule, 
y  number  of  small  entities  fudged 
substantial  by  the  rulemaking 
offi|;ial.  A  "significant  economic 
impact"  is  defined  by  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Orcler  210O.14A  sets  the  size  thre^old 
mall  entities  operating  aircraft  for 
at  9  aircraft  owned  and  the 
alized  cost  thresholds,  adjusted  to 
dollars,  at  $69,000  for  scheduled 
ators  and  $4,850  for  unscheduled 
ators. 

the  169  U.S.-registered  airplanes 
[ed  by  the  prt^wsed  AD,  6  airplanes 
wned  by  the  federal  government, 
e  other  163,  one  business  owns  26 
lanes,  two  businesses  own  9 

les  each,  one  business  owns  8 
anes.  one  business  owns  7 
anes.  one  business  owns  5 
anes.  four  businesses  own  3 
airplanes  each,  sixteen  businesses  otm 
2  airplanes  each,  and  fifty-five 
businesses  own  1  airplane  each. 

Because  the  FAA  has  iki  readily 
available  means  of  curtaining  data  on  the 
sizas  of  these  entities^  the  economic 
ana  ysis  for  the  proposed  AD  utilizes 
the  iworst  case  scenario  using  the  lower 
ann  iialized  cost  threshold  of  $4,850  for 
ope  rators  in  unscheduled  service 
inst  sad  of  $69,000  for  operators  in 
sch  (doled  service.  With  this  in  mind 
anc  based  on  the  above  ownership 
disi  ribution.  the  proposed  AD  could 
havb  a  significant  iaapact  on  a 
sub  rtantial  number  of  small  entities. 
Bee  luse  of  this,  the  FAA  oonducted  a 
regi  ilatory  flexibility  analysis.  A  copy  of 
this  analysis  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

The  tegulatiaas  proposed  herein 
would  not  have  -<nih«*niitial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  St^es,  or  on  the  dSirtributioo  of 
power  and  wwponsibihtiee  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify, that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  undo-  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and(3)  if 
promulgated,  may  have  a  significant 
economic  impact  on  a  substantial 
humb«-  of  small  entities.  The  FAA  has 
conducted  an  Initial  R^julatoiy 
Flexibility  Determinatiim  and  Anal)rsis 
and  has  considered  alternatives  to  this 
proposal  that  could  minimize  the 
impact  on  small  entities.  A  copy  of  this 
analysis  may  he  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 
After  careful  consideration,  the  FAA  has 
determined  that  the  proposed  action  is 
the  best  course  to  achieve  the  safety 
objective  of  returning  the  airi^ane  to  its 
original  certification  level  of  safety. 

AltMnative  actions  and  views  are 
solicited  from  interested  pwsmis  and 
will  be  considered  by  the  FAA  in  the 
development  of  the  final  rule. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment  ^ 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  pert  39 
continues  to  read  as  follows: 

Aatfaority:  49  U.&C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13   [Amendadl 

2.  Section  39.13  is  amended  by  ■ 
removing  AD  81-10-11,  Amendment 


Federal  Register  /  Vol  59.  No.  209  /  Moaday.  October  31.  1994  /  Proposed  Rules  54415 


39-4112.  and  adding  a  new  AD  to  read 

as  follows: 

De  HaviUand:  Docket  No.  91-CB-22-AD. 
Supersedes  AD  «1-HV-11.  Amendmem 
39-411Z 

Appiicability:  Models  DHC-6-1 .  DHC-6- 
100.  DHC-6-200,  and  DHC-6-300.airplanes 
(all  flflfial  aumbera).  oeitificaled  in  any 
catflfjoty.  that  do  not  hawe  Modification  No. 
6/1769  iaoorponted. 

Complianoe:  Raquirad  as  indicated  in  the 
body  of  the  AO.  unless  already 
accomplislMd. 

To  prevent  failure  of  the  elevator  root  rib. 
which  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Within  the  next  SO  hours  time-in- 
senrice  (TIS)  after  the  effective  date  of  this 
AD,  unless  airaady  aooomplished 
(compliaice  with  AD  Sl-lO-11).  inspect  the 
elevator  root  rib.  part  nuniber  (P/^f) 
C6TE1022.  Sot  cracks  ia  aooordanoe  with  (he 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  Havilland  Service  Bulletin  (SB) 
No.  6/399,  Revision  E.  dated  May  25. 1984. 

(1)  If  any  crack  is  found,  prior  to  further 
flight,  accomplish  one  of  tiie  following: 

(i)  ReplMe  the  cracked  part  tritfa  an 
ainmirthy  put  and  feinspect  thereafter  at 
intervals  not  to  exceed  600  hours  TIS  until 
the  modificatioo  rB9utred  in  pant^apfa  (b)  of 
this  AO  is  iocorporatad:  or 

(ii)  Incorporate  Modification  6/1769  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  de  HaviUand  SB 
No.  6/399.  Revision  E.  dated  May  25, 1984. 

Note  1:  Modification  6/1769  consists  of 
pulling  hack  the  elevator  skins,  removing  the 
torque  tube  assembly,  replacing  the  root  rib 
assembly  and  doabler,  replacing  the  second 
outboard  nose  rib.  instalHog  a  new 
intercostal,  and  reinstalling  the  torque  tube 
assembly  and  new  skin. 

(2}  If  no  cracks  are  found .  reinspect 
tbereaiter  at  taterrab  not  to  exceed  600  hours 
TIS  until  the  modification  laqutFed  ia 
paragFaph  (b(  of  this  AC  is  incorpoiated. 

0»i  Upon  the  acoimuiation  of  15X)00  hours 
TIS  or  within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  unless  already  accomplished  in 
accordance  with  paragraph  (aKlKii)  of  this 
AD,  incnporate  ModilkatioD  6/1769  in 
accordaaoe  with  tiw  ACCDMPUSHMENT 
INSTRUCTIONS  nctkm  of  de  Hariliand  SB 
No.  6/399.  Hevistoe  E.  dated  May  25. 19S4. 

(c)  Inootporating  Modification  6/1 769  as 
specified  in  par^vpba  (aXlUU)  and  (b)  of 
this  AD  is  considered  terminating  action  tor 
the  inspection  requirement  of  this  AD. 

Id)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CTR 
21.197  and  tl.l99?  totjperate  the  airplane  to 
a  location  where  Ae  requirements  of  this  AD 
can  be  aocnmplhhol 

(e)  Ao  aheriHtiv*  aietfaod  of  compliaiice  or 
adiustmeot  of  the  iaitial  or  repetitive 
compliaaoe  tiaoes  that  priM-ides  an  «<)uivalen( 
level  of  safctf  may  be  approved  by  the 
Manager.  New  Yodc  Aircraft  Certification 
Office  (AGO).  FAA.  181  South  Franklin 
Avenue.  Room  ZOZ.  Valley  Stream,  New  York 
1  ISBl.  The  reqoMt  shall  be  forwarded 
throagh  an  apppopriate  FAA  Maintenance 


Inspector.  «rho  may  add  (xmuneots  and  then 
send  it  to  the  Maaagar.  New  York  AOa 

Nell  2:  lafionnatiaa  coQoeniing  the 
exiAeaot  of  approved  aheniative  oudiods  of 
coaspliaaoa  with  this  AD.  if  ^y.  may  be 
obtained  from  the  New  York  AGO. 

(f)  All  persoBs  affected  by  this  directive 
may  obtatD  copies  of  the  document  referred 
to  herein  upon  request  to  d«  Havilland.  Inc. 
123  Gairatt  Boulevard.  Downsview.  Ontario 
M3K  1Y5  Canada:  or  may  examine  this 
document  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(g)  This  amendment  supersedes  AD  81-10- 
11.  Amendment  39-1112. 

Issued  in  Kansas Cit v.  Missouri,  on 
October  25, 1994. 

lahnR-Celemy. 

Acting  Manager.  Small  Airplane  Directomte. 
Aipcnft  Certification  Service. 
[FR  Doc.  9»-2687e  Filed  10-28.^94;  8:45  am] 
BILUNG  CODE  «»1»-13-P 


14  CFR  Part  39 

[Docket  No.  91-CE-21-Aq 

Airworthiness  Oiractfvas;  de  HavMand 
DHC-6  Series  Airplanee 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakins 
(NPRM). 

SUMMART:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
73-05-03,  which  cuirently  requires 
repetitively  inspecting  4e  rear  spar  cap 
for  cracks  on  certain  tie  Havilland  DHC- 
6  series  airplanes,  and  replacing  any 
cracked  part  The  Federal  Aviation 
Administration's  policy  oo  aging 
commuter-class  aircraft  is  to  eliminate 
or,  in  certain  instances,  reduce  the 
number  of  ceitain  repetitive  short- 
interval  inspections  when  improved 
parts  or  modifications  are  available.  The 
proposed  action  would  require 
modifying  the  wing  rear  spar  support  as 
terminating  action  for  the  currently 
required  repetitive  inspections.  The 
actions  specified  in  the  proposed  AD  are 
intended  to  prevent  cracking  of  the  top 
flange  of  the  wing  rear  spar  attachment 
caps,  which  could  result  in  loss  of 
control  of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  Januar>-  4. 1995. 
AOONCSSCS:  Sutmit  comments  in 
triplicate  to  the  Federal  Aviatioo 
Administratian  (FAA),  Central  Region, 
Office  of  the  Assistaot  Chief  Coimsel, 
Attentioa:  Rules  Docket  No.  91-CE-21- 
AD.  Room'  ISSa,  601  E.  12th  Street, 
Kansas  Qty.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 


between  8  a.m.  and  4  p.m..  Mtmday 
through  Friday,  holidays  exoepled. 

Service  infafnation  that  applies  to  the 
proposed  AO  may  be  obtained  bom  de 
Havilland.  inc.  123  Gamtt  Boulevard. 
Downsview.  Ontario.  Canada,  M3K IY5. 
This  infonnation  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jon 
Hjehn.  Aerospace  Engineer.  FAA.  New 
York  Aircraft  Certification  Othce.  181 
South  Franklin  Avenue.  Room  202. 
Valley  Stream.  New  York  11581; 
telephone  (516}  791-6220;  facsimile 
(516)  791-9024. 

SUPPLEMENTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  suiunitting  such 
written  tlata.  views,  or  arguments  as 
they  may  desire.  Communicatitns 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  befbre  taking 
action  <m  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  <iianged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  ecooomic. 
envirtmmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  fsill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-puWic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-21-AD."  The 
postcard  Hill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Dodeet  No.  91-CE-21-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 

aging  commuter-class  airplanes  carries 


an  unnecessary  safety-risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  of 
the  airplane  if  the  known  problem  is  not 
detected  by  the  inspection;  (2)  the 
reliability  of  the  inspection  such  as  the 
probability  of  not  detecting  the  known 
problem;  (3)  whether  the  inspection  area 
is  difficult  to  access;  and  (4)  the 
possibility  of  damage  to  an  adjacent 
structure  as  a  result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  recently  conducted  a 
review  of  existing  AD's  that  apply  to  de 
Havilland  DHC-6  series  airplanes. 
Assisting  the  FAA  in  this  review  were 
(1)  de  Havilland;  (2)  the  Regional 
Airlines  Association  (RAA);  and  (3) 
several  operators  of  the  affected 
airplanes. 

From  this  review,  the  FAA  has 
identified  AD  73-05-03,  Amendment 
39-1658,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
eliminate  short-interval  and  critical 
repetitive  inspections.  AD  73-05-03 
currently  requires  repetitively 
inspecting  the  wing  rear  spar  cap  for 
cracks  on  certain  de  Havilland  DHC-6 
series  airplanes,  and  replacing  any 
cracked  part. 

De  Havilland,  Inc.  (formerly  Boeing  of 
Canada,  Ltd.)  has  issued  Service 
Bulletin  (SB)  No.  6/295,  Revision  D^ 
dated  December  20, 1991.  This  service 
bulletin  specifies  procedures  for 
installing  wing  rear  spar  attachment 
caps  that  are  manufactured  from  a 
material  having  improved  stress 
corrosion  resistant  properties.  This 
installation  is  known  as  Modification  6/ 
1301. 

As  a  result  of  the  previously 
discussed  AD  review.  Transport  Canada 
considers  Modification  6/1301 
mandatory  and  has  issued  Transport 
Canada  AD  CF-73-03R1  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

Tiiis  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  has  kept  the  FAA 
informed  of  the  situation  described, 
above. 


Based  on  its  aging  commuter-class 
a  rcraft  policy  and  after  reviewing  all 
available  information,  the  FAA  has 
determined  that  AD  action  should  be 
ta  cen  to  eliminate  the  repetitive  short- 
ii  terval  inspections  required  by  AD  73- 
0!  -03,  Amendment  39-1658,  and  to 
pi  event  cracking  of  the  top  flange  of  the 
w  ng  rear  spar  attachment  caps,  which 
c(  uld  result  in  loss  of  control  of  the 
ai  rplane. 

Since  an  unsafe  condition  has  been 
ic  entified  that  is  likely  to  exist  or 
d(  ivelop  in  other  de  Havilland  DHC-6 
St  ries  airplanes  of  the  same  type  design 
tl  at  do  not  have  Modification  No.  6/ 
i:  01  incorporated,  the  proposed  AD 
wpuld  supersede  AD  73-05-03  with  a 
n*w  AD  that  would  (1)  initially  retain 
th  B  requirement  of  repetitively 
in  specting  the  wing  rear  spar  cap  for 
CI  acks  and  replacing  any  cracked  part; 
ai  d  (2)  eventually  require  installing 
w  ng  rear  spar  attachment  caps  that  are 
m  mufactured  from  a  material  having 
in  iproved  stress  corrosion  resistant 
pi  operties  (Modification  6/1301)  as 
terminating  action  for  the  repetitive 
injspections.  The  proposed  actions 
)uld  be  accomplished  in  accordance 
tth  de  Havilland  SB  No.  6/295, 
fvision  D,  dated  December  20, 1991. 
'he  FAA  estimates  that  82  airplanes 
the  U.S.  registry  would  be  affected  by 
proposed  AD,  that  it  would  take 
approximately  22  workhours  per 

rplane  to  accomplish  the  proposed 
ni)dification,  and  that  the  average  labor 
rale  is  approximately  $60  an  hour.  Parts 
c(  St  approximately  $6,350  per  airplane. 
Bi  ised  on  these  figures,  the  total  cost 
in  ipact  of  the  proposed  AD  on  U.S. 
o  lerators  is  estimated  to  be  $629,432. 
T  lis  figure  is  based  upon  the 
aa  sumption  that  none  of  the  affected 
a:  :plane  owners/operators  have 
ii  corporated  Modification  6/1301. 

The  intent  of  the  FAA's  aging 
c(  mmuter  airplane  program  is  to  ensure 
sj  fe  operation  of  commuter-class 
ai  rplanes  that  are  in  commercial  service 
w  ithout  adversely  impacting  private 
o  lerators.  Of  the  approximately  82 
a  rplanes  in  the  U.S.  registry  that  would 
b(  I  affected  by  the  proposed  AD,  the 
F  \A  has  determined  that  approximately 
4  >  percent  are  operated  in  scheduled 
p  issenger  service.  A  significant  number 

0  the  remaining  55  percent  are  operated 
ii  other  forms  of  air  transportation  such 
ai  air  cargo  and  air  taxi. 

The  following  paragraphs  present  cost 
s<  enarios  for  airplanes  where  no  cracks 
vi  ere  found  and  where  certain  category 
ci  acks  were  foimd,  utilizing  an  average 
n  maining  airplane  life  of  15  years  and 
ai  I  average  aimual  utilization  rate  of 

1  600  hours  TIS.  A  copy  of  the  full  Cost 
A  nalysis  and  Regulatory  Flexibility 


Determination  for  the  proposed  action 
may  be  examined  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-CE-21-AD,  Room  1558. 601  E.  12th 
Street,  Kansas  City,  Missouri. 

•  No  Cracks  Scenario:  Under  the 
provisions  of  AD  73-05-03,  an  owner/ 
operator  of  an  affected  de  Havilland 
DHC-6  series  airplane  in  scheduled 
service  who  operates  an  average  of  1,600 
hours  TIS  annually  would  inspect  every 
26  weeks.  This  would  amount  to  a 
remaining  airplane  life  (estimated  15 
years]  cost  of  $14,058;  this  figure  is 
based  on  the  assumption  that  no  cracks 
are  found  during  the  inspections.  The 
proposed  AD  would  incur  the 
inspection  at  one  1,200-hour  TIS 
interval  and  then,  at  2,400  hours  TIS, 
the  operator  would  have  to  replace  the 
top  flange  of  the  wing  spar  attachment 
caps  (eliminating  the  need  for  further 
repetitive  inspections).  This  would 
result  in  a  present  value  cost  of  $8,331, 
which  would  be  a  present  value  cost 
savings  of  $5,727  or  $4,154  annualized 
over  the  1.5  years  it  would  take  to 
accumulate  2,400  hours  TIS.  An  ovwier 
of  a  general  aviation  airplane  who 
operates  800  hours  TIS  annually 
without  finding  any  cracks  during  the 

1 ,200- hour  TIS  inspection  would  incur 
a  present  value  cost  savings  of  $6,430. 
This  would  amount  to  a  per  year  savings 
of  $2,450  over  the  1.5  years  it  would 
take  to  accumulate  2,400  hours  TIS. 

•  Category  I  cracks  found  scenario: 
These  are  spanwise  cracks  that  are 
inboard  of  the  third  rivet,  or  spanwise 
cracks  that  exceed  50  inches,  or  any 
chordwise  cracks:  Under  the  provisions 
of  AD  73r-05-03,  an  owmer/operator 
who  found  cracks  under  this  scenario 
would  have  to  immediately  repair  the 
cracked  part  and  repetitively  inspect 
every  26  weeks.  The  proposed  AD 
would  require  immediate  replacement 
as  terminating  action  for  the  repetitive 
inspections,  which  would  result  in 
present  value  compliance  costs  of 
$8,355.  The  present  value  cost  savings 
for  this  scenario  would  be  $6,300  for 
airplanes  in  scheduled  service  and 
$6,295  per  general  aviation  airplane. 

•  Category  II  cracks  found  scenario: 
These  are  spanwise  cracks  that  are 
outboard  of  the  10th  rivet  and  within 
the  limits  of  paragraph  (b)  of  the  service 
bulletin:  Under  the  provisions  of  AD 
73-05-03,  an  owner/operator  who 
found  cracks  imder  this  scenario  would 
have  to  repetitively  inspect  every  1 3 
weeks.  This  would  result  in  present 
value  compliance  costs  of  $27,625.  The 
proposed  AD  would  require  repetitive 
inspections  every  600  hours  TIS  until 
replacement  of  the  top  flange  of  the 
wing  rear  spar  attachment  caps  at  2,400 
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hours  US  as  tenniiuting  action  for  the 
repetitive  inspectioos.  This  would  result 
in  present  value  compliance  costs  of 
S9.700.  Immediate  replacement  of  the 
top  flange  would  be  more  ecoocKnical: 
present  value  costs  would  be  $8,35S. 
The  present  value  cost  savings  for  this 
scenario  would  be  $19,272  per  airplane 
in  scheduled  service  and  $19,269  per 
general  aviation  airplane. 

•  CategOTy  III  cracks  found  scenario: 
These  are  spanwise  cracks  that  are 
outboard  of  the  tOth  rivet  and  within 
the  limits  of  paragrajA  (c)  of  the  service 
buUettn:  Under  the  provisi<ms  of  AD 
"3-05-03.  an  owner/operator  who 
found  cracks  under  this  scenario  would 
have  to  repetitively  inspect  every  2 
weeks.  This  would  result  in  present 
value  cwnplianoe  costs  of  $175,000.  The 
proposed  AD  would  require  repetitive 
inspections  every  100  hours  TIS  until 
replacement  of  the  top  flange  of  the 
wing  rear  spar  attachment  caps  at  2,400 
hours  TIS  as  terminating  action  for  the 
repetitive  inspections.  This  would  result 
in  present  value  compliance  costs  of 
$13,965.  Immediate  replacement  of  the 
top  flange  would  be  more  economical; 
present  value  costs  would  be  $8,355. 
The  present  value  cost  savings  for  this 
scenario  would  be  $166,075  per  airplane 
in  scheduled  service  and  S166.784  per 
genpral  aviation  airplane. 

•  Category  IV  cracks  found  scenario: 
These  are  spanwise  cracks  that  are 
outboard  of  the  10th  rivet  and  exceed 
the  limits  of  paragraph  (b)  or  (c)  of  the 
service  bulletin.  Also  included  are 
cracks  in  the  splice  plates  of  the  vertical 
and  horizontal  legs  of  the  rear  spar  or 
elongated  rivet  holes:  Under  the 
provisiwis  of  AD  73-05-03,  an  owner/ 
operator  who  found  cracks  under  this 
scenario  would  have  to  immediately 
repair  any  crack  and  then  repetitively 
inspect  every  26  weeks.  This  would 
result  in  present  value  costs  of  $1 4300. 
The  proposed  AD  %rould  require 
immediate  crack  repair,  an  inspection  at 
1 .200  hours  ITS.  and  replacement  of  the 
top  flange  of  the  wing  tesr  spar 
attachment  caps  at  2.400  hours  TIS  as 
terminating  action  for  the  repetitive 
inspections.  This  would  result  in 
present  value  compliance  costs  of 
58,929.  Immediate  replacement  of  the 
top  flange  would  be  more  economical; 
present  value  costs  would  be  $8,355. 
The  present  value  cost  savings  for  this 
scenario  would  be  $6,040  per  airplane 
in  scheduled  service  and  $6,430  pier 
general  aviation  airplane. 

•  Category  V  cracks  found  scenario: 
These  are  spanwise  cracks  that  are 
between  the  third  and  tenth  rivet:  Under 
the  provisions  of  AD  73-05-03,  an 
owner/operator  who  found  cracks  under 
this  scenario  would  have  to 


immediately  repair  any  crack, 
repetitively  inspect  every  2  weeks, 
replace  the  top  flange  of  the  wing  rear 
spar  attachm.ent  caps,  and  repetitively 
inspect  every  26  weeks.  This  would 
result  in  present  value  compliance  costs 
of  about  $30,000.  The  proposed  AD 
would  require  immediate  crack  repair, 
repetitive  inspections  every  50  hours 
TIS.  and  replacement  of  the  top  flange 
of  the  wing  rear  spar  attachment  caps  at 
2.400  hours  TIS  as  tenniaatisg  action 
for  the  repetitive  inspections.  This 
would  result  in  present  value 
compliance  costs  of  $38,988.  Immediate 
replacement  of  the  top  flange  would  be 
more  economical;  present  value  costs 
would  be  $8,355.  The  present  value  cost 
savings  for  this  scenario  would  be 
$19,356  per  airplane  in  scheduled 
ser\ice  and  $26;J67  per  general  aviation 
airplane. 

•  Category  VI  cracks  found  scenario: 
These  are  spanwise  cracks  that  have  a 
total  length  exceeding  30  inches  but  not 
exceeding  50  inches:  Under  the 
provisions  of  AD  73-05-03.  an  owner/ 
operator  who  found  cracks  under  this 
scenario  would  have  to  immediately 
repair  any  crack,  replace  the  top  flange 
of  the  wing  rear  spar  attachment  caps  at 
26  weeks,  and  repetitively  inspect 
thereafter  every  26  weeks.  This  results 
in  present  value  compliance  costs  of 
about  $21,200.  The  proposed  AD  would 
require  immediate  crack  repair, 
repetitive  inspections  every  600  hours 
TIS.  and  replacement  of  the  top  flange 
of  the  wing  rear  spar  attachment  caps  at 
2,400  hours  TIS  as  terminating  action 
for  the  repetitive  inspections.  This 
would  result  in  present  value 
comphance  costs  of  $10,289.  Immediate 
replacement  of  the  top  flange  would  be 
more  economical;  present  value  costs 
would  be  $8^55.  The  present  value  cost 
savings  for  this  scenario  would  be 
$12,707  per  airplane  in  scheduled 
service  and  $13,026  per  general  aviation 
airplane. 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  was  enacted  b>'  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  oo  a 
substantial  number  of  small  entities." 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A.  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 


owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions.  A  "substantial  number"  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  is  mote  than  one-third  of  the 
small  entities  subject  to  a  proposed  rule, 
or  any  number  of  small  entities  judged 
to  be  substantial  by  the  rulemaking 
official.  A  "significant  economic 
impact"  is  defined  by  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Order  2100.14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  9  aircraft  owned  and  the 
annualized  cost  thresholds,  adjusted  to 
1994  dollars,  at  $69,000  for  scheduled 
operators  and  $4,850  for  unscheduled 
operators. 

Of  the  82  U.S.-registered  airplanes 
affected  by  the  proposed  AD,  three 
airplanes  are  owned  by  the  federal 
government.  Of  the  other  79.  one 
business  owns  24  airplanes,  one 
business  ov\tis  7  airplanes,  one  business 
ouTis  6  airplanes,  one  business  owns  3 
airplanes.  6  businesses  own  2  aiqilanes 
each,  and  twenty-seven  businesses  own 
1  airplane  each. 

As  presented  in  the  crack  scenario 
discussion,  replacing  the  top  flange  of 
the  wing  rear  spar  attachment  caps 
immediately  or  within  2,400  hours  TIS 
is  more  economical  in  all  scenarios  than 
continuing  to  repetitively  inspect  the 
part  for  the  life  of  the  airplane. 
Therefore,  the  proposed  AD  would  not 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  wouW  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febniary  26. 1979);  andOJif 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  scoall  entities.  A  copy  of  the 
draft  regulatory  evaluation  prepared  for 
this  action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Pn^HMcd  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49 U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  73-05-03,  Amendment 
39-1658,  and  adding  a  new  AD  to  read 
as  follows: 

De  Havilland:  Docket  No.  91-CE-21-AD. 
Supersedes  AD  73-05-03.  Amendment 
39-1658. 

Applicability:  Models  DHC-6-1,  DHC-6- 
100,  DHC-6-200.  and  DHC-6-300  airplanes 
(serial  numbers  1  to  330).  certificated  in  any 
category,  that  have  not  incorporated 
Modification  6/1301  in  accordance  with  the 
instructions  in  Part  C  of  de  Havilland  Service 
Bulletin  (SB)  6/295,  Revision  D.  dated 
December  20, 1991. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  cracking  of  4he  top  flange  of  the 
wing  rear  spar  attachment  caps,  which  could 
result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  lOQ  hours  time-in- 
service  (TIS)  af^er  the  effective  date  of  this 
AD.  inspect  both  wing  rear  spar  attachment 
caps,  part  number  (P/N)  C6WM1032.  for 
cracks  in  accordance  with  paragraph  A  of  the 
Accomplishment  Instructions  section  of  de 
Havilland  SB  No.  6/295,  Revision  D,  dated 
December  20, 1991.  The  exposure  time  of 
Inspection  Method  A.l  (Radiographic)  shall 
be  120  seconds  instead  of  60  seconds  for  the 
inboard  X-ray  tube  location,  and  the  X-ray 
beam  angle  shall  be  decreased  from  10 
degrees  to  5  degrees  for  all  X-ray  tube 
locations. 

(1)  If  cracking  is  not  detected,  reinspect 
each  cap  every  1,200  hours  TIS  until  a 
Modification  6/1301  spar  cap  is  installed  as 
required  by  paragraph  (c)  of  this  AD. 

(2)  If  spanwise  cracking  is  detected 
outboard  of  the  10th  rivet,  accomplish  the 
following: 

(i)  For  cracks  that  have  the  following  (the 
criteria  of  paragraph  (c)  in  the  Compliance 
section  of  de  Havilland  SB  No.  6/295, 
Revision  D.  dated  December  20. 1991): 


First  to  tenth 
rivet. 


No  cracks. 


th  to  29th 
rivet. 


31  th  to  69th 
rivet. 


7(  th  to  74th 
end). 


One  cracked  pitch  (the  dis- 
tance between  adjacent 
rivet  holes)  in  ten  pitches 
with  four  uncracked 
pitches  minimum  between 
cracks. 

Two  cracked  pitches  in  ten 
pitches  with  four 
uncracked  pitches  mini- 
mimi  between  cracks. 

One  cracked  pitch. 


Repeat  the  inspection  specified  in  paragraph 
(a  of  this  AD  at  intervals  not  to  exceed  100 
h(  urs  TIS  until  a  Modification  6/1301  spar 
ca  }  is  installed  as  required  by  paragraph  (c) 
oflthis  AD.      A. 

ii)  For  cracks  found  outboard  of  the  10th 
n\  et  that  run  only  between  two  adjacent 
rii  ets  provided  not  more  than  four  such 
cr  icks  exist  in  an  attachment  cap  and  a 
mjnimum  of  two  rivet  pitch  lengths  of 
uqcracked  material  separates  cracks  ( the 
criteria  of  paragraph  (b)  in  the  Compliance 
section  of  de  Havilland  SB  No.  6/295),  repeat 
th^  inspection  specified  in  paragraph  (a)  of 
this  AD  at  intervals  not  to  exceed  600  hours 
TIE  until  a  Modification  6/1301  spar  cap  is 
installed  as  required  by  paragraph  (c)  of  this 
A9- 

'iii)  For  cracks  that  meet  or  exceed  the 
crieria  of  paragraphs  (b)  or  (c)  in  the 
Ccrnpliance  section  of  de  Havilland  SB  No. 
6/J95,  prior  to  further  flight,  reinforce  the 
spjr  cap  in  accordance  with  paragraph  B  of 
th»  Accomplishment  Instructions  section  of 
dwHavilland  SB  No.  6/295,  Revision  D,  dated 
Dflcember  20, 1991.  and  reinspect  thereafter 
at  intervals  not  to  exceed  1.200  hours  TIS 
udtil  a  Modification  6/1301  spar  cap  is 
inijtalled  as  required  by  paragraph  (c)  of  this 
AD. 

KB)  If  spanwise  cracking  is  detected  inboard 
of  the  third  rivet,  or  if  a  chordwise  crack  is 
detected,  or  if  the  total  length  of  cracks  on 
a  cap  exceeds  50  inches,  prior  to  further 
flight,  replace  the  spar  cap  with  a 
Modification  6/1301  cap  in  accordance  with 
paragraph  C  of  the  Accomplishment 
Instructions  section  of  de  HaviUand  SB  No. 
6/^95,  RevisionJD,  dated  December  20, 1991. 

)  If  spanwise'^cracking  is  detected 
be  ween  the  third  and  tenth  rivet,  prior  to 
fui  ther  flight,  reinforce  the  spar  cap  in 
accordance  with  paragraph  B  of  the 
Accomplishment  Instructions  section  of  de 
Haivilland  SB  No.  6/295,  Revision  D,  dated 
December  20, 1991,  and  reinspect  inboard  of 
thi  alter  attachment  caps  at  intervals  not  to 
exteed  50  hours  TIS  until  a  Modification  6/ 
13  )1  spar  cap  is  installed  as  required  by 
pa  agraph  (c)  of  this  AD. 

5)  If  cracking  exceeds  30  inches  but  does 
no  exceed  50  inches,  prior  to  further  flight, 
rei  iforce  the  spar  cap  in  accordance  with 
pa  agraph  B  of  the  Accomplishment 
Ini  tructions  section  of  de  Havilland  SB  No. 
6/i95,  Revision  D,  dated  December  20, 1991, 
anti  reinspect  the  spar  cap  at  intervals  not  to 
exceed  600  hours  TIS  until  a  Modification  6/ 
13pl  spar  cap  is  installed  as  required  by 
patagraph  (c)  of  this  AD. 

(})  Within  100  hours  after  the  effective  date 
of  his  AD  and  thereafter  at  intervals  not  to 
exi  eed  1,200  hours  TIS  until  a  Modification 
6/:  301  spar  cap  is  installed  as  required  by 


paragraph  (c)  of  this  AD,  inspect  the  splice 
plates  of  the  vertical  and  horizontal  legs  of 
the  rear  spar  fitting  at  Wing  Stations  87  to  91 
for  cracks  or  elongated  rivet  holes.  Prior  to 
further  flight,  replace  any  part  that  is  cracked 
or  has  elongated  rivet  holes  with  a 
serviceable  part 

(c)  Within  2.400  hours  TIS  after  the 
effective  date  of  this  AD,  replace  both  wing 
rear  spar  caps  with  a  Modification  6/1301 
spar  cap  in  accordance  with  paragraph  C  of 
the  Accomplishment  Instructions  in  de 
Havilland  SB  No.  6/295,  Revision  D,  dated 
December  20, 1991,  unless  already 
accomplished  in  accordance  with  paragraph 
(a)  (3)  of  this  AD. 

(d)  Incorporating  Modification  6/1301  on 
both  wing  rear  spar  caps  in  accordance  with 
paragraph  C  of  the  Accomplishment 
Instructions  in  de  Havilland  SB  No.  6/295. 
Revision  D,  dated  December  20, 1991,  is 
considered  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  New  York  Aircraft  Certification 
Office  (AGO),  FAA,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream.  New  York 
11581.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  de  Havilland,  Inc., 
123  Garratt  Boulevard,  Downsview,  Ontario 
M3K 1 Y5  Canada;  or  may  examine  this 
document  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  25, 1994. 
John  R.  Colomy, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  94-26877  Filed  10-28-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AL-37-1 -6925b;  FRL-5090-7] 

Approval  and  Promulgation  of 
Implementation  Plans  Alabama:  Title  V, 
Section  507,  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Alabama  for  the  purpose  of  establishing 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  which  will  be  fully 
implemented  by  November  15,  1994.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  November  30. 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Kimberly  Bingham, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  State  of  Alabama  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 

Air  and  Radiation  Docket  and  Information 

Center  (Air  Docket  6102).  U.S. 

Environmental  Protection  Agency,  401  M 

Street,  SW.,  Washington,  DC  20460. 
Environmental  Protection  Agency,  Region  IV 

Air  Programs  Branch,  345  Courtland  Street, 

NE.,  Atlanta,  Georgia  30365. 
Alabama  Department  of  Environmental 

Management,  Office  of  General  Counsel, 


1751  Congressman  W.L.  Dickinson  Drive, 
Montgomery,  Alabama  36130. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  FV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  ext.  4195. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  October  4, 1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
(FR  Doc.  94-26841  Filed  10-28-94;  8:45  am] 

BILUNG  CODE  6S60-50-P 


40  CFR  Part  52 

[NC-064-1 -6408b;  FRL-6092-6] 

Approval  and  Promulgation  of 
Implementation  Plans  North  Carolina: 
Approval  of  Revisions  to  the  North 
Carolina  State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of  North 
Carolina  for  the  purpose  of  extending 
the  New  Source  Review  (NSR) 
regulations  to  new  nonattainment  areas 
for  O3  and  carbon  monoxide  (CO).  In  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  as  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  November  30, 1994. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Randy  Terry  at  the  EPA  Regional  Office 
listed  below. 


Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appoinUnent  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington.  DC 
20460. 

Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch.  345 
Courtland  Street,  NE.,  Atlanta,  Georcia 
30365. 

North  Carolina  Department  of 
Environment.  Health  and  .Natural 
Resources,  512  North  Sahsbury  Street, 
Raleigh,  North  Carolina  27604. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  Terry.  Regulator}'  Planning  and 
Development  Section,  Air  Programs 
Branch.  Air.  Pesticides  and  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  ex4212. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  October  5. 1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
IFR  Doc.  94-26845  Filed  10-28-94;  8:45  am] 
BILUNG  CODE  tStOSO-P 


40  CFR  Part  52 

(WA-23-1-6438b;  FRL-S092-2] 

Approval  and  Promulgation  of  Stats 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Washington  for  the  purpose  of 
implementing  a  contingency  measiu« 
plan  for  carbon  monoxide.  The  SIP 
revision  was  submitted  by  the  State  to 
satisfy  certain  Federal  Clean  Air  Act 
requirements  for  Vancouver, 
Washington.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
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forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  dociunent. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  30, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(AT-082),  Air  Programs  Se<^on,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

U.S.  EnvlTOBinental  Protection  Agency, 

Region  10.  Air  Progranu  Section,  1200  6th 

Avenue,  Seattle.  WA  98101. 
The  State  of  Washington,  Department  of 

Ecology,  300  Desmond  Drive,  Lacey,  WA 

98504. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Cooper,  Air  &  Radiation 
Branch  (AT-082),  EPA,  1200  6th 
Avenue,  Seattle,  WA  98101.  (206)  553- 
6917. 

SUPPLEIlCNTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  October  5, 1994.  ' 
Oiuck  C3«riw. 
Regional  Administrator. 
IFR  Doc.  94-26843  Filed  10-28-94;  8:45  am) 
BILLING  CODE  fSeO-SO-P 


40  CFR  Parts  700. 720, 721, 723,  and 
725 

[OPPTS-00049E;  FRL-491»-1] 

Rm2070-AB«1 

Microbial  Products  of  Biotechnology; 
Proposed  Regulation  Under  the  Toxic 
Substances  Control  Act;  Extension  of 
Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
under  section  5  of  the  Toxic  Substances 


C  mtrol  Act  (TSCA),  to  screen 
n:  icroorganisms  befme  they  are 
ii  troduced  into  commerce.  The 
p  oposed  rule  is  designed  to  prevent 
u  ireasonable  risk  to  human  health  and 
tl  e  environment  without  imposing 
u  mecessary  regulatory  burdens  on  the 
b  otechnology  industry.  The  proposed 
regulation  describes  notification . 
procedures  and  microorganisms  that 
would  be  exempt  from  notification. 
DATES:  Written  comments  on  the 
proposed  rule  should  be  submitted  to 
E^A  by  December  31, 1994. 
ApORESSES:  Comments  on  issues 
concerning  the  proposed  rule  should 
bear  the  docket  control  number  OPPTS- 
0  )049C,  and  should  be  submitted  to: 
T  5CA  Public  Docket  Office  (7407), 
C  ffice  of  Pollution  Prevention  and 
T  axles,  Environmental  Protection 
A  gency,  401  M  Street  SW..  Washington, 
D  C  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  including 
a  tpies  of  this  docimient  and  related 
n  aterials:  Susan  B.  Hazen.  Director, 
E  ivironmental  Assistance  Division 
("  408),  Office  of  Pollution  Prevention 
ai  id  Toxics,  Environmental  Protection 
A  jency,  Rm.  E-543B,  401  M  St.,  SW., 
V  ashington,  DC  20460,  Telephone: 
(;  02-554-1404),  TDD:  (202-554-0551). 
Fpr  technical  information  on  the 
proposed  rule:  Paul  Campanella.  Office 
of  Pollution  Prevention  and  Toxics 
(2405),  Environmental  Protection 
i%ency,  Rm.  E-611. 401  M  St,  SW.. 
Vfashington,  DC  20460,  Telephone: 
(a02-260-3725). 

^PPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  1, 1994 
(^g  FR  45526),  EPA  issued  a  proposed 
n  lie  under  section  5  of  TSCA,  TSCA 
a  ithorizes  EPA  to  regulate  any  chemical 
s  ibstance,  except  for  certfiin  substances 
c  )vered  by  other  Federal  agencies.  The 
A  ct  defines  chemical  substance  broadly 
e  lough  to  cover  microorganisms.  TSCA 
SI  !Ction  5  establishes  a  90-day  process 
f(  ir  EPA  to  screen  certain  chemical 
s  ibstances  before  they  are  produced. 
S  BCtion  5(a)  allows  EPA  to  require 
s  ibmission  of  a  notification  for 
n  icroorganisms  that  are  considered 
'  lew"  chemical  substances  and  those 
t  lat  will  be  made  for  a  "significant  new 
u  5€."  Section  5(h)  provides  for  certain 
e  (emptions  from  the  90-day  screening 
p  rocess.  In  the  proposed  rule,  a  60-day 
c  jmment  period  was  provided.  In 
r  isponse  to  requests  by  interested 
p  arties,  EPA  is  extending  the  comment 
p  eriod  on  its  proposed  rule  by  60  days. 
C  omments  must  now  be  received  by 
Eecember  31, 1994.  ' 

As  part  of  an  interagency 
"  streamlining"  initiative,  EPA  is  making 


this  proposed  rule  and  certain  supprat 
documents  available  electronically. 
They  may  be  accessed  through  the 
Internet  at:  gopher.epa.gov. 

EPA  is  very  interested  in  learning 
whether  persons  have  obtained  these 
documents  electronically  and  what  their 
experiences  were  in  doing  so.  Persons 
who  comment  on  this  proposed  rule  are 
encouraged  to  provide  fiBedback  on  this 
electronic  availability  with  their 
comments. 

To  obtain  further  information  or  to 
provide  feedback  on  the  electronic 
availability  of  these  documents,  please 
contact  Juanita  Geer  (Telephone:  202- 
260-1532;  FAX:  202-260-1657; 
Internet:  geer.juanita@epamail.epa.gov). 
Please  be  advised  that  Ms.  Geer  will 
accept  only  feedback  on  the  electronic 
availability  of  these  documents;  all 
comments  on  the  substance  of  the 
proposed  rule  must  be  submitted  to  the 
docket  above. 

List  of  Sub)ect8  in  40  CFR  Parts  700, 
720.  721,  723,  and  725 

Environmental  protection. 
Administrative  practice  and  procedure. 
Biotechnology,  Chemicals,  Hazardous 
substances.  Imports,  Labeling, 
Microorganisms,  Occupational  safety 
and  health.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  24. 1994. 
Lynn  R.  GoMman, 

Assistant  Administrator,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances. 
[FR  Doc.  94-26911  Filed  10-28-94;  8:45  am) 
BILUHQ  coot  6860  60  f 


40  CFR  Part  745 

[OPPTS-«218A:  FRL-4»17-q 

RtN  2070-AC84 

Lead;  Requirements  for  Lead-besed 
Paint  Activities;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
requiring  that  individuals  engaged  in 
lead-based  paint  activities  are  properly 
trained  and  certified;  that  training 
programs  are  accredited:  and  that 
contractors  engaged  in  lead-based  {>aint 
activities  are  certified.  The  proposed 
rule  also  establishes  procedures  for 
States  to  apply  for  authorization  to 
administer  and  enforce  a  State  lead 
training,  certification,  and  accreditation 
program. 
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DATES:  Written  comments  on  the 
proposed  rule  must  be  submitted  to  EPA 
by  December  15, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  by  mail  to:  TSCA  Public 
Docket  Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  Comments  must 
include  the  docket  control  number 
OPPTS-62128. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm  E-543B.  401  M  St..  SW., 
Washington.  DC  20460.  Telephone  (202) 
554-1404,  TDD:  (202)  544-0551.  For 
technical  questions:  Diane  Sheridan 
(202) 260-0961. 

SUPPt.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  2. 1994 
(59  FR  45872).  EPA  issued  a  proposed 
rule  under  Title  IV  of  the  Toxic 
Substances  Control  Act  (TSCA)  (15 
U.S.C.  2682  and  2684).  Section  402  of 
TSCA  directs  EPA  to  promulgate 
regulations  governing  lead-based  paint 
activities.  Section  404  of  TSCA  requires 
that  any  State  that  seeks  to  administer 
and  enforce  the  requirements 
established  by  the  Agency  under  section 
402  of  TSCA  must  submit  to  the 
Administrator  a  request  for 
authorization  of  such  a  program.  In  the 
proposed  rule,  a  60-day  comment  period 
was  provided  for.  In  response  to 
requests  by  interested  parties.  EPA  is 
extending  the  comment  period  on  its 
proposed  rule  by  45  days.  Comments 
must  now  be  received  by  December  15. 
1994. 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection,  Abatement, 
Housing  renovation.  Lead.  Lead-based 
paint,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  23, 1994. 
loseph  A.  Carra. 

Acting.  Director.  Office  of  Pollution 
Prevention  and  Toxics. 

(FR  Doc.  94-26913  Filed  10-28-94;  8:45  am| 
BILLING  CODE  6560-60-F 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  915, 931, 942, 951, 952, 
and  970 

RIN  1991-AB12 

Revisions  to  Independent  Research 
and  Development  and  Bid  and 
Proposal  Costs  Policy,  Travel  Policy, 
and  Technical  Changes 

AGENCY:  Department  of  Energy. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its 
Acquisition  Regulation  to  effect  changes 
to  Independent  Research  and 
Development  (IR&D)  and  Bid  and 
Proposal  Costs  (B&P);  reflect  Federal 
Acquisition  Regulation  (FAR)  changes 
to  the  Cost  Accounting  Standards  (CAS); 
and  incorporate  travel  policy  revisions 
resuhing  fit)m  Public  Law  and  FAR 
changes.  Additionally,  there  are 
technical  changes  updating  references, 
correcting  editorial  errors,  and  clarifying 
language. 

DATES:  Written  comments  must  be 
submitted  no  later  than  December  30, 
1994. 

ADDRESSES:  Comments  should  be 
addressed  to:  Terrence  D.  Sheppard, 
Business  and  Financial  Policy  Division 
(HR-521.2).  Office  of  Procurement  and 
Assistance  Management.  Department  of 
Energy.  1000  hidependence  Avenue 
SW..  Washington,  DC.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrence  D.  Sheppard,  (202)  586-8174. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Public  Comments 

III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12778 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  the  National 
Environmental  Policy  Act 

F.  Review  Under  Executive  Order  12612 

I.  Background 

Pursuant  to  section  644  of  the 
Department  of  Energy  Organization  Act, 
Public  Law  95-91  (42  U.S.C.  7254),  the 
Secretary  of  Energy  is  authorized  to 
prescribe  such  procedural  rules  and 
regulations  as  may  be  deemed  necessary 
or  appropriate  to  accomplish  the 
functions  vested  in  the  Secretary.  In 
accordance  with  this  authority,  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR).  48  CFR  chapter  9. 
was  promulgated  with  an  effective  date 


of  April  1. 1984  (49  FR  11922,  March 
28, 1984). 

The  purpose  of  this  rule  is  to  amend 
the  DEAR  to  formally  establish  poHcies. 
procedures,  and  contract  provisions  that 
reflect  the  DOE  position  relative  to  the 
allowability  of  IR&D/B&P  costs  and 
IR&D/B&P  advance  agreements  and 
travel  costs.  Additionally,  it  reflects  the 
recodification  of  the  CAS  into  48  CFR 
chapter  99,  and  its  incorporation  into 
FAR,  Appendix  B.  Concomitant  with 
these  changes,  there  are  several 
revisions  which  delete  references  to 
outdated  policies  or  activities. 

A  detailed  list  of  changes  follows: 

1.  The  authority  citation  for  parts  915, 
931.  942. 951,  and  952  is  restated. 

2.  Subsection  915.805-5  is  amended 
to  delete  the  requirement  in  paragraph 
(cj(l)  that  a  copy  of  the  audit  request  be 
sent  to  the  DOE  Inspector  General  (IG). 
Pursuant  to  interagency  agreements,  the 
DOE  contract  audit  agency  is  the 
Defense  Contract  Audit  Agency  (DCAA); 
the  Department  of  Health  and  Human 
Services  (HHS)  has  audit  cognizance  for 
most  educational  institutions. 

3.  Subparagraph  915.970-8(d)(l)  is 
revised  to  add  a  reference  to  the 
relocation  of  the  CAS  to  FAR  Appendix 
B  (Federal  Acquisition  Circular  (FAC) 
90-12,  August  31. 1992). 

4.  Subsection  931.205-18  is  revised  to 
add  the  acronyms  "IR&D"  and  "B&P"  to 
the  title.  The  DEAR  reference  to  the  FAR 
is  changed  from  (c)(3)  to  (c)(2).  because 
the  FAR  amendment  (FAC  90-13. 
September  24,  1992)  deleted  FAR  (c)(3). 
Paragraph  (c)(4)  is  deleted  in  its 
entirety,  except  for  a  portion  of  the  first 
sentence  of  (c)(4)  which  was  moved  to 
(c)(2).  Also.  FAC  90-13  replaced  the 
requirement  for  separate  advance 
agreements  with  temporary  limits  (for  a 
3-year  period)  on  allowable  IR&D/B&P 
costs.  DOE  has  chosen  not  to  institute 
the  temporary  limits,  but  rather  to  allow 
for  full  recovery,  immediately.  Thus,  the 
text  was  amended  to  reflect  the  DOE 
pohcy  that  generally  IR&D  costs  are 
allowable  if  reasonable,  allocable,  and 
they  have  a  potential  benefit  or 
relationship  to  the  DOE  program.  B&P 
costs  are  generally  allowable  if  they  are 
reasonable  and  allocable. 

5.  Section  942.003,  paragraph  (a)  is 
revised  to  delete  references  to  the 
Department  of  Defense  (DOD)  services: 
the  ser\'ices  no  longer  have  individual 
plant  residencies.  This  revision  reflects 
the  current  DOD  structure  for  contract 
administration. 

6.  Section  942.101  is  amended  by 
deleting  the  reference  to  the  Air  Force 
Contract  Management  Division 
(AFCMD)  and  the  DOE  IG  in  paragraphs 

.{a)(2)  and  (c),  respectively.  The  AFCMD 
no  longer  exists  and  the  Office  of 


Procurement  and  Assistance 
Management  now  negotiates  the 
interagency  agreements  with  E)CAA  and 
HHS.  Paragraph  (a)(3)  is  redesignated  as 
(a)(2)  to  accommodate  the  deletion  of 
AFCMD. 

7.  Subsection  942.705-1  is  revised  at 
paragraph  (a)(3)  by  deleting  the 
statement  that  a  listing  of  business 
imits,  for  which  DOE  has  final  indirect 
cost  rate  negotiation  responsibility,  is 
published  in  the  OOE  Order  System. 
The  listing  is  no  longer  pubUshed  in  the 
DOE  Order  System.  The  revised 
paragraph  (b)(1)  clarifies  the 
proscription  that  contractors  shall 
neither  be  required  nor  directed  to 
submit  final  indirect  cost  rate  proposals 
to  the  auditor. 

8.  Subsection  942.705-3  is  revised  to 
correct  the  statement  that  negotiated 
rates  are  "centrally  maintained"  when, 
in  fact,  they  are  only  "distributed"  by 
the  Office  of  Policy. 

9.  Subsection  942.705-4  is  revised  to 
correct  th^  statement  that  negotiated 
rates  are  maintained  by  the  Office  of 
Policy,  when,  in  fact,  they  are  only 
distributed  by  the  Office. 

10.  Subsection  942.705-5  is  revised  to 
correct  the  statement  that  negotiated 
rates  are  maintained  by  the  Office  of 
Policy,  when,  in  fact,  they  are  only 
distributed  by  the  Office. 

11.  Subpart  942.10  is  removed  as  a 
result  of  concomitant  changes  to  the 
IR&D/B&P  advance  agreements  (see  item 
4,  foregoing).  There  is  no  longer  a 
requirement  to  negotiate  advance 
agreements;  thus,  the  coverage  is 
removed  in  its  entirety. 

12.  Subsection  942.7003-6  is  revised 
to  add  the  word  "Administration"  to  the 
title  of  FAR  Part  30,  which  was  changed 
as  a  result  of  FAC  90-12,  August  31, 
1992.  Additionally,  the  reference  to 
Public  Law  91-379.  which  established 
the  CAS,  is  deleted  due  to  the 
subsequent  incorporation  of  the  CAS  in 
FAR  Appendix  B  and  their  application 
to  civilian  agencies  pursuant  to  Public 
Law  100-679. 

13.  Subsection  942.7004  is  revised  at 
paragraph  (a)  to  incorporate  the  results 
of  the  interagency  agreements  between 
the  Office  of  Prociu^raent  and 
Assistance  Management  and  DCAA  and 
HHS.  References  to  the  IX)E  IG  are 
deleted.  Paragraphs  (b),  (c),  and  (d)  are 
deleted  as  they  describe  internal 
operating  procedures  that,  in  large  part, 
are  no  longer  valid. 

14.  Subsection  951.7000  is  revised  to 
delete  the  reference  to  outdated  General 
Services  Administration  (GSA)  Bulletin 
A-95.  The  reference  to  the  Federal 
Property  Management  Regulations 
(FPMRs)  is  sufficient. 
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15.  Subsection  951.7001  is  revised  to 
d  ilete  the  reference  to  outdated  GSA 
Bulletin  A-95  in  the  introductory 
paragraph.  Paragraphs  (a),  (b).  and  (c) 
aije  deleted  as  they  duplicate 
information  contained  in  clause 
952.251-70. 

16.  Subsection  952.251-70  is 

ai  lended  to  correct  a  referenced  citation 
at  paragraph  (a)  fi-om  "Property 
V  anagement  Regulation  (FPMR), 
T  imporary  Regulation  A-30"  to  "Travel 
R  fgulation  (FTR),  Part  301-15,  Travel 
W  anagement  Programs." 

17.  The  authority  citation  for  part  970 
is  restated. 

18.  Subsection  970.3001-1  is  revised 
tc  reflect  the  relocation  of  the  CAS, 

w  thin  the  FAR,  bom  part  30  to 
a]  pendix  B. 

19.  Subsection  970.3001-2  is  revised 
tc  correct  the  cross  reference  &T)m 

"1  70.3102-10"  to  "970.3102-3." 

20.  Subsection  970.3102-17  is 

ai  lended  by  revising  paragraph  (c)(2)(i) 
ai  d  adding  new  paragraphs  (c)(6)  and 
(d(7).  In  (c)(2)(i),  line  1.  the  letter  "s" 
is  deleted  from  the  word  "Regulations" 
to  reflect  the  new  title.  New 
siibparagraph  (c)(6)  is  added  to  reflect 
ci  anges  in  FAR  31.2Q5-46,  "Travel 
cc  sts"  as  a  result  of  FAC  90-7  which 
pDovided  for  downward  adjustments  to 
the  maximum  per  diem  rates  when  no 
la  Jging  costs  are  incurred  or  on  partial 
tr  ivel  days.  A  new  paragraph  (c)(7)  is 
a<  ded'which  refers  to  the  incorporation 
oi  the  Public  Law  100-679  requirements 
ir  970.5204-13  and  970.5204-14.  PubUc 
U  w  100-679,  which  amended  the 
O  fice  of  Federal  Procurement  Policy 
A  :t,  states  that,  for  State  and  nonprofit 
infetitutions  performing  federally 
sponsored  research,  travel  costs  shall  be 
cctnsidered  reasonable  and  allowable 
only  to  the  extent  that  such  costs  do  not 
e}|ceed  charges  normally  allowed  by  the 
respective  institution'in  its  regular 
operations  as  a  result  of  an  institutional 
pihcy.  In  the  absence  of  institutional 
policies,  rates  and  amounts  shall  be 
determined  by  either  subchapter  I  of 
chapter  57  of  title  5,  United  States  Code, 
oi  by  the  General  Services 
A  Iministration,  or  the  President,  or  his 
d(  signee. 

21.  Subsection  970.5204-13  is 

ai  lended  by  revising  paragraph  (e)(35) 
tG  add  a  "NOTE"  directing  the 
O  »ntracting  Officer  to  use  the  alternate 
clause  for  contracts  with  State  and 
nonprofit  institutions.  The  "NOTE" 
reJHects  that,  piusuant  to  Public  Law 
l6o-679.  which  amended  the  Office  of 
Federal  Procurement  PoUcy  Act,  travel 
costs  of  State  and  nonprofit  institutions 
performing  federally  sponsored  research 
shall  be  considered  reasonable  and 
al  owable  only  to  the  extent  that  such 


costs  do  not  exceed  charges  normally 
allowed  by  the  respective  institution  in 
its  regular  operati(His  as  a  result  of  an 
institutional  policy.  In  the  absence  of 
institutional  policies,  rates  and  amounts 
shall  be  determined  by  either 
subchapter  I  of  chapter  57  of  title  5. 
United  States  Code,  or  by  the  General 
Services  Administration,  or  the 
President,  or  his  designee. 

22.  Subsection  970.5204-14  is 
amended  by  revising  paragraph  (e)(33) 
to  add  a  "NOTE"  directing  the 
Contracting  Officer  to  use  the  alternate 
clause  for  contracts  with  State  and 
nonprofit  institutions.  The  "Note" 
reflects  that,  piu^uant  to  Public  Law 
100-679,  which  amended  the  Office  of 
Federal  Procurement  Policy  Act,  travel 
costs  of  State  and  nonprofit  institutions 
performing  federally  sponsored  research 
shall  be  considered  reasonable  and 
allowable  only  to  the  extent  that  such 
costs  do  not  exceed  charges  normally 
allowed  by  the  respective  institution  in 
its  regular  operations  as  a  result  of  an 
institutional  policy.  In  the  absence  of 
institutional  policies,  rates  and  amounts 
shall  be  determined  by  either 
subchapter  I  of  Chapter  57  of  Title  5. 
United  States  Code,  or  by  the  General 
Services  Administration,  or  the 
President,  or  his  designee. 

23.  Subsection  970.7104-33  is  revised 
to  reflect  the  relocation  of  the  Cost 
Accounting  Standards,  within  the  FAR, 
fit>m  part  30  to  appendix  B. 

n.  Public  Coimnents 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
Department  of  Energy  Acquisition 
Regulation  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  ADDRESSES 
section  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  the  DOE  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue  SW.. 
Washington.  D.C.  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by  the 
date  indicated  in  the  DATES  section  of 
this  notice  and  all  other  relevant 
information  in  the  record  will  be 
carefully  assessed  and  fully  considered 
prior  to  publication  of  the  final  rule. 
Any  information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing,  one  copy  only. 
DOE  reserves  the  ri^t  to  determine  the 
confidential  status  of  the  information 
and  to  treat  it  according  to  our 
determination  (See  10  CFR  1004.11). 
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The  De]»rta«at  lus  ooncluded  that 
this  propoaed  nile  does  not  iavolwe  a 
substantial  issue  of  Sact  or  law  and  IImI 
the  proposed  nda  shoiiid  BOt  have 
subataatial  impact  on  the  nation's 
economy  or  a  lange  mnaber  of 
indhridu^  or  basiaesses.  Therefore, 
purauant  to  PoUk:  Law  95-91 ,  the  DOE 
OrganiE^on  A<^.  and  tiie 
Administrativv  Procedure  Act  (5  U.S.C 
553).  the  Department  does  not  plan  to 
hold  a  public  hearing  on  this  proposed 
rule. 

III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12666 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review."  (58  FR  51735.  October  4. 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  tnforraatioo  and 
Regulatory  Affairs  of  the  Office  of 
ManagemeBt  and  Budget  (OMBj. 

B.  Rexiew  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  agencies  to  adhere  to  certain 
requirements  in  promulgating  new 
regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  Sections  2(a)  and  (b),  Loclude 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  leigal  standards  for  affected 
conduct,  and  promotixig  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensiu^  that  the  regulation: 
Specifies  clearly  any  preemptive  efEect: 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
OOE  certifies  that  today's  proposal 
meets  the  requirements  of  sections  2(a) 
and  (b)  of  Executive  Order  12778. 

C  Review  Under  the  Repihtory 
FlexibHityAct 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980.  Public  Law  96-354,  which 
requires  preparation  of  a  regulatory 
flexibility  analysts  for  any  rule  whkh  is 
likely  to  have  aigni  ficant  economic 
impact  on  a  substantial  number  of  small 
entities.  DOE  certifies  that  this  rule  will 
not  have  a  aignificaat  ecooomic  impact 
on  a  substantial  number  of  small 
entities,  and.  therefore,  oo  regulatory 
flexibility  analysis  has  been  prepared. 


D.OevmirUttderthePapatmik 
BeductiomAct 

No  1KW  infonnotian  xx  recordke^ni^ 
requirements  are  imposed  by  this 
mlemridng.  Accordhigly.  so  OMB 
cieannce  is  reqtdred  under  the 
Paperwoii.  Reduction  Act  of  1980 144 
U.S.C.  3501,  efseq.). 

E.  Review  Undei  the  Natsonai 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgatiori 
of  this  rule  falls  into  a  class  of  actions 
which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  hvunan  environment,  as  determined 
by  DOFs  regulations  (10  CFR  part  1021 , 
subpart  D)  implementing  the  National 
Environment^  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  etseq.). 
S{>ecifically.  this  rule  is  categorically 
excluded  from  NEPA  review  t>ecause 
the  proposed  amendments  to  the  DEAR 
do  not  change  the  envirorunental  effect 
of  the  rule  being  amended  (categorical 
exclusion  AS).  Therefore,  this  rule  does 
not  require  an  environmental  impact 
statement  or  environmental  assessment 
pursuant  to  NEPA. 

F.  Review  Under  Executive  Oder  12612 

Executive  Order  12612,  (52  FR  416B5. 
October  30. 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  ail  decisions  involved  in 
promulgating  and  implementing  a 
policy  actioo.  This  proposed  rule,  when 
finalized,  will  revise  certain  pt^cy  and 
procedural  requirements.  States  which 
contract  writh  DOE  will  be  subject  to  this 
rule.  However,  DOE  has  determined  tliat 
this  rule  wrili  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of  the 
States. 

List  of  Subjects  in  48  CFE  Parts  915. 
931. 942. 951. 952.  and  970 

Government  Procurement. 

Issued  in  VVashingtoa.  D.C  on  June  22. 
1994. 

Richard  H.  Hopf. 

Deputy  Assistant  Secretary'  for  Phjcnrwnenf 

and  Assistanoe  Managemefrt. 

For  the  reasons  set  out  ia  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to'be  amended  as  set  forth  beknv. 


1.  Tbe  authority  citation  for  Parts  915, 
931, 942.  and  951  oontinues  to  read  as 
follows: 

AuHnnlly:  42  U5.C  7254: 40  U.S.C 

486(c). 

PART  915— CONTRACTING  BY 
NEGOTIATION 

2.  Subsection  915.605-5  is  amended 
by  re\ising  paragraph  (cKl)  to  read  as 
set  forth  below: 


915J8Q&-6    HaWpftciiig 


(c)(1)  When  an  audit  is  required 
pursuant  to  915.805-70,  "Audit  as  an 
aid  in  proposal  analysts,"  the  request  for 
audit  shall  be  sent  direedy  to  the 
Federal  audit  office  assigned  cognizance 
of  the  offeror  or  prospective  contractor. 
When  the  cognizant  agency  is  other  than 
the  Defense  Contract  Audit  Agency  or 
the  Department  of  Health  and  Human 
Services,  and  an  appropriate 
interagency  agreement  has  not  been 
established,  the  need  for  audit 
assistance  shall  be  coordinated  with  the 
Office  of  Policy,  within  the 
Headquarters  procuirement  organization. 

3.  Subsection  915.970-8  is  amended 
by  revising  the  introductory  text  to 
paragraph  (dMl)  to  read  as  set  forth 
below; 

915.971^8    MMghledgutdaNnes  application 
considaiations. 

*        •        •        •        • 

(d)  Capital  investment  (fadUties).  (1) 
This  element  relates  to  the 
consideration  to  be  given  in  the  profit 
objective  in  recognition  of  the 
investment  risk  associated  with  the 
feciiities  employed  by  the  contractor. 
Measurement  of  the  amount  of  facilities 
capital  empfoyed  is  discussed  in  48  CFR 
9904.414  (FAR  Appendix  B,  9904.414). 
Five  to  twenty  percent  of  the  net  book 
value  of  facihties  capital  allocated  to  the 
contract  is  the  normal  range  of  weight 
for  this  profit  fector.  The  key  factors  that 
the  negotiating  official  shall  consider  in 
evaluating  this  factor  are: 


PART  931— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

4.  Subsection  931.20S-18  is  revised  to 
read  as  foUo%vs:  931.205-18 
Independent  research  and  development 
(IR&D)  and  bid  and  proposal  (BM>) 
costs. 

(c)(2)  IR&D  costs  are  nooi'eiable 
under  DOE  ccmtracts  to  the  extent  they 
are  reasonable,  allocable,  not  otkerwiae 
unalfowable,  and  have  potential  benefit 
or  relationship  to  the  DOE  program.  The 
term  "DOE  progma"  encompasses  the 
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DOE  total  mission  and  its  objectives. 
B&P  costs  are  recoverable  under  DOE 
contracts  to  the  extent  they  are 
reasonable,  allocable,  and  not  otherwise 
unallowable. 

PART  942— CONTRACT 
ADMINISTRATION  ^ 

5.  Section  942.003  is  amended  by 
revising  paragraph  (a)  as  set  forth  below: 

942.003    Organizational  structure. 

(a)  The  Department  of  Defense  has 
initiated  a  formal  system  of  independent 
organizations  responsible  for 
performance  of  post-award  management 
functions.  A  field  structure  of  Contract 
Administration  Offices  (CAO) 
responsible  for  contract  management 
and  administration  of  contracts  for 
major  defense  contractors  has  been 
established.  DOD  has  organized  plant 
residencies  of  contract  management 
specialists  for  specific  DOD  contractors 
and  their  various  business  units.  The 
Defense  Logistics  Agency  performs 
contract  management  functions  both  at 
onsite  residencies  of  contractors  and  on 
a  mobile  basis  from  centrally  located 
management  areas  for  other  defense 
contractors.  A  complete  listing  of  the 
DOD  contract  administration  service 
components  is  contained  in  the  Defense 
Directory  cited  in  (FAR)  48  CFR  42.102. 

6.  Section  942.101  is  amended  by 
removing  paragraph  (a)(2);  redesignating 
paragraph  (a)(3)  as  (a)(2);  and  revising 
paragraph  (c)  to  read  as  follows: 

942.101    Policy. 

•        •        •        *        • 

(c)  The  Department  of  Energy  has 
executed  memoranda  of  understanding 
with  the  Defense  Contract  Audit  Agency 
and  the  Office  of  Audit  of  the 
Department  of  Health  and  Human 
Services  to  provide  audit  support 
service  to  the  DOE  in  support  of  its 
procurement  mission.  Procedures  for 
acquiring  these  services  are  discussed  in 
942.70. 

7.  Subsection  942.705-1  is  revised  to 
read  as  follows: 

942.705-1    Contracting  officer 
determination  procedure. 

(a)(3j  The  Department  of  Energy  shall 
use  the  contracting  officer 
determination  procedure  for  all  business 
units  for  which  it  shall  be  required  to 
negotiate  final  indirect  cost  rates.  A 
listing  of  such  business  units  is 
maintained  by  the  Office  of  Policy, 
within  the  Headquarters  procurement 
organization. 

(b)(1)  Pursuant  to  FAR  52.216-7, 
Allowable  Cost  and  Payment, 
contractors  shall  be  requested  to  submit 
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their  final  indirect  cost  rate  proposals 
reflecting  actual  cost  experience  during 
khe  covered  periods  to  the  cognizant 
iontracting  officers  responsible  for 
legotiating  their  final  indirect  rates.  The 
X3E  negotiating  official  shall  request  all 
leeded  audit  service  in  accordance  with 
le  procedures  in  942.70,  Audit 
Services. 

8.  Subsection  942.705-3  is  revised  to 
read  as  follows: 

)42.705-3    Educational  institutions. 

{a)(2)  The  negotiated  rates  established 
or  the  institutions  cited  in  OMB 
lircular  No.  A-88  are  distributed,  to  the 
::ognizant  DOE  Office  (CDO)  assigned 
ead  office  responsibility  for  all  DOE 
ndirect  cost  matters  relating  to  a 
jarticular  contractor,  by  the  Office  of 
'olicy^  within  the  Headquarters 
jrociuement  organization. 

9.  Subsection  942.705-4  is  revised  to 
ead  as  follows: 

142.705-4    State  and  local  governments. 

A  list  of  cognizant  agencies  for  State/ 
ocal  government  organizations  is 
jeriodically  published  in  the  Federal 
Register  by  the  Office  of  Management 
md  Budget  (OMB).  The  responsible 
igencies  are  notified  of  such 
issignments.  The  current  negotiated 
ates  for  State/local  government 
ictivities  are  distributed  to  each  CDO  by 
he  Office  of  Policy,  within  the 
^eadqua^ters  prociurement  organization. 

10.  Subsection  942.705-5  is  revised  to 
ead  as  follows: 

42.705-6    Nonprofit  organizations  ottier 
itan  educational  and  state  and  local 
ovemments. 

OMB  Circular  A-122  establishes  the 
ules  for  assigning  cognizant  agencies 
or  the  negotiation  and  approval  of 
ndirect  cost  rates.  The  Federal  agency 
vith  the  largest  dollar  value  of  awards 
contracts  plus  Federal  financial 
issistance  dollars)  will  be  designated  as 
he  cognizant  agency.  There  is  no 
)ublished  listing  of  assigned  agencies. 
'he  Office  of  Policy,  within  the 
ieadquarters  proouement  organization, 
listributes  to  each  CEXD  the  rates 
established  by  the  cognizant  agency. 

Subpart  942.10    [Removed] 

11.  Subpart  942.10  (including 
142.1004  and  942.1008)  is  removed. 

12.  Subsection  942.7003-6  is  revised 
o  read  as  follows: 

42.7003-6    CAS  disclosure  statements. 
The  audit  activity  is  available  and,  in 

iccordance  with  (FAR)  48  CFR  Part  30, 
I  ;;ost  Accounting  Standards 
,  Administration,  is  responsible  for 
:  naking  recommendations  to  the 


contracting  officer  as  to  whether  the 
CAS  disclosure  statement,  submitted  by 
the  contractor  as  a  condition  of  the 
contract,  adequately  describes  the  actual 
or  proposed  cost  accounting  practices 
and  is  in  compliance  with  &e  Cost 
Accounting  Standards  required  under 
the  terms  of  the  contract.  The 
contracting  officer  shall  request  the 
auditor  to  review  all  Disclosure 
Statements  submitted  by  a  contractor  or 
potential  contractor. 

13.  Section  942.7004  is  revised  to  read 
as  follows: 

942.7004    Procedures. 

The  Department  of  Energy 
Headquarters  procurement  organization 
has  established  formal  interagency 
arrangements  with  the  Defense  Contract 
Audit  Agency  (DCAA)  and  the 
Department  of  Health  and  Human 
Services,  Office  of  Inspector  General. 
Audits  are  available  to  contracting 
officers  pursuant  to  terms  of  these 
arrangements.  DCAA,  as  the  DOE 
cognizant  auditor,  is  responsible  for 
performing  audits,  when  requested,  for 
all  DOE  prime  contractors  and  DOE 
Management  and  Operating  contractors' 
subcontractors,  except  where  another 
agency  has  cognizance  of  a  contractor. 
HHS.  for  example,  has  contract  audit 
cognizance  for  most  educational 
institutions. 

PART  951— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

14.  Section  951.7000  is  revised  to  read 
as  follows: 

951.7000    Scope  of  subpart 

The  General  Services  Administration 
(GSA)  and,  in  some  cases,  the 
Department  of  Defense  (DOD)  MiUtary 
Traffic  Management  Command  negotiate 
agreements  with  commercial 
organizations  to  provide  certain 
discounts  to  contractors  traveling  under 
Govermnent  cost-reimbursable 
contracts.  In  the  case  of  discount  air 
fares  and  hotel/motel  room  rates,  the 
GSA  has  established  agreements  with 
certain  airlines  and  thousands  of  hotels/ 
motels  to  extend  discounts  which  were 
previously  only  available  to  Federal 
employees  on  official  travel  status.  DOD 
has  negotiated  agreements  with  car 
rental  companies  for  special  rates  with 
unlimited  mileage  which  were  also  to  be 
used  by  only  Federal  employees  on 
official  Government  business.  GSA 
Federal  Property  Management 
Regulations  (FPMRs)  make  these  three 
travel  discoimts  available  to 
Government  cost-reimbursable 
contractors  at  the  option  of  the  vendor. 

15.  Section  951.7001  is  revised  to  read 
as  follows: 


951.7001    General  policy. 

Contracting  officers  will  encourage 
DOE  cost-reimbursable  contractors 
(CRCs)  to  use  Government  travel 
discounts  to  the  maximum  extent 
practicable  in  accordance  with 
contractual  terms  and  conditions. 
Vendors  providing  the  service  may 
require  that  Government  contractor 
employees  furnish  a  letter  of 
identification  signed  by  the  authorizing 
contracting  officer.  Contracting  officers 
shall  provide  CRCs  witli  a  "Standard 
Letter  of  Identification"  when 
appropriate  to  do  so.  An  example  of  a 
"Standard  Letter  of  Identification"  is  at 
952.251-70(e). 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

16.  Subsection  952.251-70  is 
amended  by  revising  paragraph  (a)  of 
the  clause  to  read  as  follows: 

952.251  -70    Contractor  employee  travel 

discounts. 

»        «        •        »        • 

(a)  Contracted  airlines.  .Mrlines 
participating  in  travel  discounts  are  listed  in 
the  Federal  Travel  Directory  (FTD), 
published  monthly  by  the  General  Services 
Administration  (GSA).  Regulations  governing 
the  use  of  contracted  airlines  are  contained 
in  the  Federal  Travel  Regulation  (FTR),  41 
CFR  Part  301-15.  Travel  Management- 
Programs.  It  stipulates  that  cost-reimbursable 
contractor  employees  may  obtain  discount  air 
fares  by  use  of  a  Government  Transportation 
Request  (GTR),  Standard  Form  1169.  cash  or 
personal  credit  cards.  When  the  GTR  is  used, 
contracting  officers  may  issue  a  blanlcet  GTR 
for  a  period  of  not  less  than  two  weelcs  nor 
more  than  one  month.  In  unusual 
circumstances,  such  as  prolonged  or 
international  travel,  the  contracting  officer 
may  extend  the  period  for  which  a  blanket 
GTR  is  effective  to  a  maximum  of  three 
months.  Contractors  will  ensure  that  their 
employees  traveling  under  GTR  provide  the 
GTR  number  to  the  contracted  airlines  for 
entr>-  on  individual  tickets  and  on  month-end 
billings  to  the  contractor. 


PART  970-DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

17.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Fuergj 
Act  of  1954  (42  U.S.C.  2201).  sec.  644  of  the 
Department  of  Energy  Oi;ganization  Act, 
Public  Law  95-91  (42  U.S.C  7254),  sec.  201 
of  the  Federal  Civilian  Employee  and 
Contractor  Travel  Expenses  Act  of  1985  (41 
U.S.C  420)  and  sea  1534  of  the  Department 
of  Defense  Authorization  Act,  1986,  Public 
Law  99-145  (42  U.S.C.  7256a),  as  amended. 

18.  Subsection  970.3001-1  is  revised 
to  read  as  follows: 


970.3001-1    Applicability. 

The  provisions  of  FAR  Part  30  and  48 
CFR  Chapffer  99  (FAR  Appendix  B)  shall 
be  followed  for  management  and 
operating  contracts. 

19.  Subsection  970.3001-2  is  revised 
to  read  as  follows: 

970.3001-2    Limitations. 

Cost  of  money  as  an  element  of  the 
cost  of  facilities  capital  (CAS  414)  and 
as  an  element  of  the  cost  of  capital 
assets  under  construction  (CAS  417)  is 
not  recognized  as  an  allowable  cost 
under  contracts  subject  to  48  CFR  Part 
970  (See  970.3102-3). 

20.  Subsection  970.3102-17  is 
amended  by  revising  paragraph  (c)(2)(i) 
and  by  adding  paragraphs  (c)(6)  and 
(c)(7)  to  read  as  follows: 

970.3 1 02-1 7    Travel  costs. 

•         •         *         •         • 

(c)  *   •   • 
(2).    .   . 

(i)  Federal  Travel  Regulation 
prescribed  by  the  General  Services 
Administration,  for  travel  in  the 
conterminous  48  United  States. 
«        •        •        •        • 

(6)  The  maximum  per  diem  rates 
referenced  in  paragraph  (c)(2)  of  this 
section  generally  would  not  constitute  a 
reasonable  daily  charge:  (i)  when  no 
lodging  costs  are  incurred;  and/or  (ii)  on 
partial  travel  days  (e.g..  same  day  of 
departure  and  return).  Appropriate 
downward  adjustments  from  the 
maximum  per  diem  rates  would 
normally  be  required  imder  these 
circumstances.  While  these  adjustments 
need  not  be  calculated  pursuant  to  the 
Federal  Travel  Regulation.  Joint  Travel 
Regulations,  or  Standardized 
Regulations,  they  must  result  in  a 
reasonable  charge. 

(7)  For  contracts  with  State  and 
nonprofit  institutions  which  conduct 
fedeiaily  sponsored  research  and  related 
activities,  costs  incurred  for  lodging, 
other  subsistence,  and  incidental 
expenses,  are  subject  to  the  provisions 
of  970.5204-13(e){35)  NOTE  and 
970.5204-14(e)(33)  NOTE. 

21.  Subsection  970.5204-13  is 
amended  by  revising  paragraph  (e){35) 
of  the  clause  to  read  as  follows: 

970.5204-1 3    Aiiowat>ie  costs  and  fixed-fee 
(Management  and  Operating  contracts) 
•        •        •        •        « 

(e)  •   "  • 

(35)  Contractor  employee  travel  costs 
incurred  for  lodging,  meals  and  incidental 
expenses  which  exceed  on  a  daily  basis  the 
applicable  maximum  per  diem  rates  in  effect 
for  Federal  civilian  employees  at  the  time  of 
travel.  When  the  applicable  maximum  per 
diem  rate  is  inadequate  due  to  special  or 


unusual  situations,  tiie  contractor  may  pay 
emplovees  for  actual  expenses  in  excess  of 
such  per  diem  rate  limitations.  To  be 
allowable,  however,  such  pa>'ments  must  be 
properly  authorized  by  an  officer  or 
appropriate  official  of  the  contractor  and 
shall  not  exceed  the  higher  amounts  that  may 
be  authorized  for  Federal  civilian  emplovees 
in  a  similar  situation. 

Note:  For  contracts  with  State  and 
nonprofit  institutions  which  conduU 
federally  sponsored  research  and  iclated 
activities,  use  the  following  clause: 

Contractor  employee  travel  costs  incurred 
for  lodging,  other  subsistence,  and  incidental 
expenses  shall  be  considered  reasonabie  and 
allowable,  to  the  extent  such  costs  do  not 
exceed  charges  normally  allowed  by  the 
institution  in  its  regular  operations  pursuan» 
to  a  disclosed  or  established  institutional 
policy  and  the  amounts  claimed  are 
otherwise  reasonable  and  allocable.  In  the 
absence  of  an  acceptable  institutional  policy 
regarding  travel  costs,  the  rates  and  amounts 
established  under  subchapter  I  of  Chapter  57 
of  Title  5.  United  States  Code,  or  by  the 
General  Services  .administration,  or  the 
President  (or  his  designee)  pursuant  to  any 
provisions  of  such  subchapter  shall  apply  to 
the  agreements  (41  U.S.C.  420(b)). 
»         •         »         •         • 

22.  Subsection  970.5204-14  is 
amended  by  revising  paragraph  (e)(33| 
of  the  clause  to  read  as  follows: 

970.5204-14    Allowable  costs  and  fixed-fee 
(support  contracts). 

(e)  •  •  • 

(33)  Contractor  employee  travel  costs 
incurred  for  lodging,  meals  and  incidental 
expenses  which  exceed  on  a  daily  basis  the 
applicable  maximum  per  diem  rates  in  effect 
for  Federal  civilian  employees  at  the  time  of 
travel.  When  the  applicable  maximum  per 
diem  rate  is  inadequate  due  to  special  or 
unusual  situations,  the  contractor  may  pay 
employees  for  actual  expenses  in  excess  of 
such  per  diem  rate  limitation.  To  be 
allowable,  however,  such  payments  must  h*- 
properly  authorized  by  an  officer  or 
appropriate  official  of  the  contractor  and 
shall  not  exceed  the  higher  amounts  that  may 
be  authorized  for  Federal  civilian  employees 
in  a  similar  situation. 

Note:  For  contracts  with  State  and 
nonprofit  institutions  which  conduct 
federally  sponsored  research  and  related 
activities,  use  the  following  clause: 

Contractor  employee  travel  costs  incurred 
for  lodging,  other  subsistence,  and  incidental 
expenses  shall  be  considered  reasonable  and 
allowable,  to  the  extent  such  costs  do  not 
exceed  charges  normally  allowed  by  the 
institution  in  its  regular  operations  pursuant 
to  a  disclosed  or  established  institutional 
policy  and  the  amounts  claimed  are 
otherwise  reasonable  and  allocable.  In  the 
absence  of  an  acceptable  institutional  polity 
regarding  travel  costs,  the  rates  and  amounts 
established  under  subchapter  I  of  Chapter  57 
of  Title  5.  United  States  Code,  or  by  the 
General  Services  Administration,  or  the 
President  (or  his  designee)  pursuant  to  any 
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provisions  of  such  subchapter  shall  apply  to 
the  agreements  (41  U.S.C.  420(b)). 

***** 

23.  Subsection  970.7104-33  is  revised 
to  read  as  follows: 

970.Ti  04-33    Cost  Accounting  Standards. 
The  provisions  of  (FAR)  48  CFR  Part 
30  and  48  CFR  Chapter  99  (FAR 
Appendix  B)  shall  apply  to  purchases 
by  management  and  operating 
contractors. 

(FR  Doc.  94-26787  Filed  10-28-94;  8:45  am) 
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petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Opportunity  for  Designation  in  the 
Jinks  (IL)  Area 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 


SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Jinks  Grain  Weighing 
Service  (Jinks)  will  end  February  28. 
1995,  according  to  the  Act.  and  FGIS  is 
asking  persons  interested  in  providing 
Class  X  or  Y  weighing  services  in  the 
Jinks  geographic  area  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  November  30, 1994. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington. 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  appUcations  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier. 
FGIS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 
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Section  7(0(1)  of  the  Act  authorizes 
FGIS*  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Jinks,  main  office 
located  in  Homer,  Illinois,  to  provide 
Class  X  or  Y  weighing  services  under 
the  Act  on  March  1, 1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  Jinks 
designation  ends  on  February  28, 1995. 

In  the  September  1, 1994,  Federal 
Register  (59  FR  45258),  FGIS  asked 
persons  interested  in  providing  Class  X 
or  Y  weighing  services  in  the  geographic 
area  assigned  to  Jinks  to  submit  an 
application  for  designation.  There  were 
no  applicants  for  the  Jinks  area.  FGIS  is 
again  asking  persons  interested  in 
providing  Class  X  or  Y  weighing 
ser\'ices  in  the  geographic  area  assigned 
to  Jinks  to  submit  an  application  for 
designation. 

The  geographic  area  presently 
assigned  to  Jinks,  pursuant  to  Section 
7(0(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation 
is  as  follows: 

Bounded  on  the  North  by  the  Iroquois 
County  line  east  to  Illinois  State  Route 
1;  Illinois  State  Route  1  south  to  U.S. 
Route  24;  U.S.  Route  24  east  into 
Indiana,  to  U.S.  Route  41; 

Bounded  on  the  East  by  U.S.  Route  41 
south  to  the  southern  Fountain  County 
line;  the  Fountain  County  line  west  to 
Vermillion  County  (in  Indiana);  the 
eastern  Vermillion  County  line  south  to 
U.S.  Route  "^'V, 

Bounded  on  the  South  by  U.S.  Route 
36  west  into  Illinois,  to  the  Douglas 
County  line:  the  eastern  Douglas  and 
Coles  County  lines;  the  southern  Coles 
County  line;  and 

Bounded  on  the  West  by  the  western 
Coles  and  Douglas  County  lines;  the 
western  Champaign  County  line  north 
to  Interstate  72;  Interstate  72  southwest 
to  the  Piatt  County  line;  the  western 
Piatt  County  line;  the  southern  McLean 
County  line  west  to  a  point  10  miles 
west  of  the  western  Champaign  County 
line;  a  straight  line  running  north  to 
U.S.  Route  136;  U.S.  Route  136  east  to 
Interstate  57;  Interstate  57  north  to  the 


Champaign  Cbunty  line;  the  northern 
Champaign  County  line;  the  western 
Vermilion  (in  Illinois)  and  Iroquois 
County  lines. 

Interested  persons,  including  Jinks, 
are  hereby  given  the  opportunity  to 
.apply  for  designation  to  provide  Class  X 
or  Y  weighing  services  in  the  geographic 
area  specified  above  under  the 
provisions  of  Section  7(0  of  the  Act  and 
section  800.196(d)  of  the  regulations 
issued  thereunder.  Designation  in  the 
specified  geographic  area  is  for  the 
period  beginning  March  1, 1995.  and 
ending  no  later  than  February  28, 1998 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  October  24. 1994. 
Neil  E.  Porter. 

Director.  Compliance  Division. 
[FR  Doc.  94-26902  Filed  10-28-94:  8:45  am] 
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Opportunity  to  Comment  on  the 
Applicant  for  the  Franhfort  (IL)  Area 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 


SUMMARY:  FGIS  requests  comments  on 
the  applicant  for  designation  to  provide 
official  services  in  the  geographic  area 
currently  assigned  to  Frankfort  Grain 
Inspection,  Inc.  (Frankfort). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  November  30, 1994. 
ADDRESSES:  Comments  must  be 
submitted  in  WTiting  to  Janet  M.  Hart. 
Chief.  Review  Branch,  (Compliance 
Division.  FGIS.  USDA,  Room  1647 
South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454. 
SprintMail  users  mav  respond  to 
lA.ATTMAIL,0:USDA.rD:A36jHART]. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015.  attention:  Janet  M.  Hart.  All 
comments  received  will  be  made 


54428 


Federal  Register  /  Vfcl.  59.  No.  209  /  Monday,  October  31,  1994  /  Notices 


available  for  public  ins{>ection  at  the 
above  address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMEKTARV  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  1, 1994,  Federal 
Register  (59  FR  45258),  FGIS  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Frankfort  to  submit  an 
application  for  designation.  FrankTort, 
the  only  applicant,  applied  for  the  entire 
area  currently  assigned  to  them. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  Frankfort.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  Frankfort.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seq.]. 

Dated:  October  24^1994. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
|FR  Doc.  94-26901  Filed  10-2»-94;  8:45  am) 
enOMO  COOC  341ft-EN-P 


Opportunity  for  Designation  in  the 
Detroit  (Ml),  Keokuk  (lA),  and  Michigan 
(Ml)  Areas 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 


SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Detroit  Grain  Inspection 
Service,  Inc.  (Detroit),  Keokuk  Grain 
Inspection  Service  (Keokuk),  and 
Michigan  Grain  Inspection  Services,  Inc. 
(Michigan),  will  end  April  30, 1995, 
according  to  the  Act,  and  FGIS  is  asking 
persons  interested  in  providing  official 


s  irvices  in  the  specified  geographic 

a  -eas  to  submit  an  application  for 

c  esignation. 

0  (TESr  Applications  must  be 

p  astmarked  or  sent  by  telecopier  (FAX) 

on  or  before  November  30, 1994. 

ADDRESSES:  Applications  must  be 

submitted  to  Janet  M.  Hart,  Chief, 

Review  Branch,  Compliance  Division, 

rtjIS.  USDA,  Room  1647  South 

E  uilding,  P.O.  Box  96454,  Washington, 

r  C  20090-6454.  Telecopier  (FAX)  users 

n  ay  send  applications  to  the  automatic 

ti  lecopier  machine  at  202-720-1015, 

a  tention:  Janet  M.  Hart.  If  an 

a  iplication  is  submitted  by  telecopier, 

F  jIS  reserves  the  right  to  request  an 

o  iginal  application.  All  appUcations 

w  ill  be  made  available  for  public 

ii  spection  at  this  address  located  at 

1400  Independence  Avenue,  S.W., 

during  regular  business  hours. 

Fi  >R  FURTHER  INFORMATION  CONTACT: 

]i  net  M.  Hart,  telephone  202-720-B525. 

S IPPLEMENTARY  MFORMATION: 

This  action  has  been  reviewed  and 
d  ;termined  not  to  be  a  rule  or  regulation 
ai ;  defined  in  Executive  Order  12866 
aid  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
E  ipartroental  Regulation  do  not  apply 
tc  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
F  jIS'  Administrator  to  designate  a 
q  lalified  applicant  to  provide  official 
S4  rvices  in  a  specified  area  after 
d  stermining  that  the  applicant  is  better 
ai  lie  than  any  other  applicant  to  provide 
stfch  official  services. 

FGIS  desi^ated  Detroit,  main  office 
1(  cated  in  Emmett,  Michigan;  Keokuk, 
n  ain  office  located  in  Keokuk,  Iowa; 
ai  id  Michigan,  main  office  located  in 
\  arshall,  Michigan,  to  provide  official 
ii  spection  services  uinder  the  Act  on 
K  ay  1, 1992. 

Section  7(g)(1)  of  the  Act  provides 
tl  at-designations  of  official  agencies 
si  all  end  not  later  than  triennially  and 
ni  ay  be  renewed  according  to  the 
a  iteria  and  procedures  prescribed  in 
S  iction  7(0  of  the  Act.  The  designations 
o  Detroit,  Keokuk,  and  Miciiigan  end 
oi  I  April  30, 1995. 

The  geographic  area  presently 
ai  signed  to  Detroit,  pursuant  to  Section 
7  0(2)  of  the  Act,  which  will  be  assigned 
t(  the  applicant  selected  for  designation 
is  as  follows: 

Bounded  on  the  West  by  U.S.  Route 
i:  7  north  to  U.S.  Route  27;  U.S.  Route 
2   north  to  the  Aorthem  Qinton  County 
Ii  le; 

Bounded  on  the  North  by  the  northern 
C  inton  County  line;  the  eastern  Qinton 
C  >unty  line  south  to  State  Route  21; 
State  Route  21  east  to  State  Route  52; 
State  Route  52  north  to  the  Shiawassee 


County  line;  the  northern  Shiawassee 
County  line  east  to  the  Genesee  County 
line;  the  western  Genesee  County  line; 
the  northern  Genesee  County  line  east  to 
State  Route  15;  State  Route  15  north  to 
Barnes  Road;  Barnes  Road  east  to 
Sheridan  Road;  Sheridan  Road  north  to 
State  Route  46;  State  Route  46  east  to 
State  Route  53;  State  Route  53  north  to 
the  Michigan  State  line; 

Bounded  on  the  East  by  the  Michigan 
State  line  south  to  State  Route  50;  and 

Bounded  on  the  South  by  State  Route 
50  west  to  U.S.  Route  127.the  following 
location,  outside  of  the  above 
contiguous  geographic  area,  is  part  of 
this  geographic  area  assignment: 
Countryraark  Cooperative,  Inc.,  St. 
Johns,  Clinton  County  (located  inside 
Michigan  Grain  Inspection  Services, 
Ina's,  area). 

The  geographic  area  presently 
assigned  to  Keokuk,  pursuant  to  Section 
7(0(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation 
is  as  follows: 

Fulton,  Hancock,  Mason,  and 
McDonough  Counties,  Illinois. 

Davis,  Lee,  and  Van  Buren  Counties. 
Iowa. 

The  following  locations,  all  in  niinois, 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Ursa 
Farmers  Co-op,  Meyer,  and  Ursa 
Farmers  Co-op,  Ursa,  both  in  Adams 
County  (located  inside  Quincy  Grain 
Inspection  &  Weighing  Service's  area). 

The  geographic  area  presently 
assigned  to  Michigan,  pursuant  to 
Section  7(0(2)  of  the  Act,  which  will  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

Bounded  on  the  North  by  the  northern 
and  eastern  Mason  and  Newago  County 
lines;  the  northern  Montcalm  County 
line;  the  western,  northern,  and  eastern 
Isabella  County  lines;  the  northern 
Gratiot  and  Saginaw  County  lines;  the 
western  Bay  County  line;  the  western 
and  northern  Arenac  County  lines;  the 
western  and  northern  Iosco  County 
lines; 

Bounded  on  the  East  by  the  Lake 
Huron  and  Saginaw  Bay  shorelines 
south  and  east  to  State  Route  53;  State 
Route  53  south  to  State  Route  46; 

Bounded  on  the  South  by  State  Route 
46  west  to  Sheridan  Road;  Sheridan 
Road  south  to  Barnes  Road;  Barnes  Road 
west  to  State  Route  15;  State  Route  15 
south  to  the  Genesee  Coimty  line;  the 
northern  Genesee  County  line  west  to 
the  Shiawassee  County  line;  the 
northern  Shiawassee  County  line  west 
to  State  Route  52;  State  Route  52  south 
to  State  Route  21;  State  Route  21  west 
to  Clinton  County;  the  eastern  and 
northern  Clinton  County  lines  we.st  to 
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U.S.  Route  27;  U.S.  Route  27  south  to 
U.S.  Route  127;  U.S.  Route  127  south  to 
the  southern  Hillsdale  County  line;  the 
southern  Hillsdale  and  Branch  County 
lines;  the  western  Branch  County  line 
north  to  the  Kalamazoo  County  Une;  the 
southern  Kalamazoo  and  Van  Buren 
County  lines;  and 

Bounded  on  the  West  by  the  Lake 
Michigan  shoreline  north  to  the 
northern  Mason  County  line. 

An  exception  to  Michigan's  assigned 
geographic  area  is  the  following  location 
inside  Michigan's  area  which  has  been 
and  will  continue  to  be  serviced  by  the 
following  official  agency:  Detroit  Grain 
Inspection  Service,  Inc.:  Countrj'mark 
Cooperative,  Inc.,  St.  Johns,  Clinton 
County. 

Interested  persons,  including  Detroit, 
Keokuk,  and  Michigan  are  hereby  given 
the  opportunity  to  apply  for  designation 
to  provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(0  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  May  1, 
1995,  and  ending  April  30, 1998. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  October  24 . 1 994 . 
Neil  E.  Porter, 

Director,  Compliance  Division. 
|FR  Doc.  94-26903  Filed  10-28-94;  8:45  am) 
BILUNO  COOC  »410-EN-f 
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Designation  of  the  Fostoria  (OKI),  Idaho 
(ID),  Lewiston  (ID),  and  Utah  Agencies 

AGENCY:  Federal  Grain  Inspection 
Ser\  ice  (FGIS). 
ACTION:  Notice.  " 


SUMMARY:  FGIS  announces  the 
designation  of  Fostoria  Grain 
Inspection,  Inc.  (Fostoria).  Idaho  Grain 
Inspection  Service.  Inc.  (Idaho), 
Lewiston  Grain  Inspection  Service.  Inc. 
(Lewiston),  and  Utah  Department  of 
Agriculture  (Utah)  to  provide  official 
inspection  services  under  the  United 
States  Grain  Standards  Act,  as  amended 
(Act). 

EFFECTIVE  DATE:  December  1, 1994. 
ADDRESSES:  Janet  M.  Hart,  Chief,  Review 
Branch,  Compliance  Division.  FGIS. 


USDA,  Room  1647  South  Building.  P.O. 
Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  1. 1994,  Federal  Register 
(59  FR  28336).  FGIS  announced  that  the 
designations  of  Fostoria,  Idaho, 
Lewiston,  and  Utah  will  expire  on 
November  30, 1994,  and  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to  these 
agencies  to  submit  an  application  for 
designation.  Applications  were  due  by 
June  30. 1994.  Fostoria.  Idaho. 
Lewiston,  and  Utah,  the  only  applicants, 
each  applied  for  designation  in  the 
entire  area  they  are  currently  assigned. 

FGIS  asked  for  comments  on  the 
applicants  in  the  August  1, 1994. 
Federal  Register  (59  FR  38955). 
Comments  were  due  by  August  30, 
1994.  FGIS  received  no  comments  by 
the  deadline  for  Fostoria  or  Utah.  FGIS 
received  one  comment  supporting 
Lewiston  and  two  comments  supporting 
Idaho. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1){A)  of  the  Act; 
and  according  to  Section  7(0(1)(B). 
determined  that  Fostoria,  Idaho. 
Lewiston.  and  Utah  are  able  to  provide 
official  services  in  the  geographic  areas 
for  which  they  applied. 

Effective  December  1, 1994.  and 
ending  November  30. 1997,  Fostoria, 
Idaho,  Lewiston.  and  Utah  are 
designated  to  provide  official  inspection 
ser\'ices  in  the  geographic  areas 
specified  in  the  June  1.  1994.  Federal 
Register. Interested  persons  may  obtain 
official  services  by  contacting  Fostoria 
at  419-435-3804,  Idaho  at  208-233- 
8303.  Lewiston  at  208-746-0451,  and 
Utah  at  801-392-2292. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  etseq.). 

Dated:  October  24. 1994. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
(PR  Doc.  94-2B904  Filed  10-28-94;  8:45  am] 
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Forest  Service 

Supplemental  Draft  Environmental 
Impact  Statement  Relevant  to  an 
Application  for  a  Section  404  Permit, 
Federal  Land  Exchange  and  Ski  Area 
Development;  Adam's  Rib  Recreation 
Area  Development  Eagle  County, 
Colorado 

LEAD  AGENCY:  Department  of  Defense. 

U.S.  Army  Corps  of  Engineers, 

Sacramento  District.  Responsible 

Official:  Larrv  Vinzant. 
COOPERATING  AGENCIES:  U.S.  Department 

of  Agricuhure.  U.S.  Forest  Service. 

White  River  National  Forest. 

Glenwood  Springs.  CO  81601. 

Responsible  Official:  Veto  J.  LaSalle. 

Forest  Supervisor. 
U.S.  Department  of  Interior.  Fish  and 

Wildlife  Service.  Grand  Junction  Field 

Office.  529  25 Vi  Road,  Suite  B-113. 

Grand  Junction,  CO  81505. 

Responsible  Official:  Keith  Rose. 
Environmental  Protection  Agency. 

Region  VIII,  One  Denver  Place.' Suite 

13.  Denver.  CO  80202.  Responsible 

Official:  William  Yellowtail. 
Colorado  Department  of  Natural 

Resources.  1313  Sherman  Street, 

Room  718,  Denver,  CO  80203. 

Responsible  Ofilcial:  Jim  Lockheed. 
County  of  Eagle,  551  Broadway.  Eagle, 

CO  81631.  Responsible  Official:  . 

County  Commissioners. 
ACTION:  Supplemental  Notice  Of  Intent. 
Prior  Notice  of  Intent.  Federal  Register 
June  17. 1993.  Volume  58.  No.  115, 
pages  33436-33437. 

SUMMARY:  The  Corps  of  Engineers 
published  in  the  Federal  Register,  on 
June  17, 1993.  its  intent  to  prepare  a 
supplemental  draft  Environmental 
Impact  Statement  (sdEIS)  relevant  to  an 
application  for  a  Section  404  permit  to 
place  fill  material  into  wetlands 
adjacent  to  East  Brush  Creek.  Eagle 
County,  Colorado,  for  the  construction 
of  commercial/ residential  development 
attendant  to  a  four-season  resort.  This 
sdEIS  is  a  prelude  for  preparing  a  Final 
»EIS  prior  to  a  permit  decision  on  the 
proposed  development.  The  applicant, 
Kummer  Development  Corporation  dba 
Adam's  Rib  Recreation  Area,  has 
applied  for  a  permit  to  fill 
approximately  25  acres  of  montane 
wetlands  pursuant  to  the  development 
which  would  include  250,000  square 
feet  of  commercial  space,  4,281 
residential  units,  and  1,440  lodging 
rooms,  employee  housing,  golfing  and 
skiing  for  9,000  skiers-at-one-time  on 
Adam  Mountain  and  Mount  Eve. 
The  USDA-Forest  Service,  as  a 
Cooperating  Agency,  through  this 
Notice,  intends  to  directly  participate 


with  the  Corps  of  Engineers  to  include 
analyses  for  impacts  to  wetlands  and 
waters  of  the  U.S.  for  the  ski  mountain 
and  a  potential  Federal  land  exchange 
with  the  apphcant  for  NEPA 
compliance.  Any  additional  analyses 
shall  tier  into  this  sdEIS.  Also,  the  sdHS 
will  disclose  environmental  effects  to 
public  lands  regarding  development  of 
the  ski  area  portion  of  the  Adam's  Rib 
Recreation  Area.  Kummer  Development 
Corporation  dba  Adam's  Rib  Recreation 
Area  was  issued  a  special  use  permit  by 
the  Forest  Supervisor,  White  River 
National  Forest,  December  15, 1983  to 
occupy  approximately  2,920  acres  of 
National  Forest  System  lands.  The 
special  use  permit  authorities 
construction  of  the  ski  area  portion  of 
the  Adam's  Rib  Recreation  Area  upon 
acceptance  of  a  detailed  development 
plan.  The  impacts  of  the  detailed 
development  plan  will  be  disclosed  in  -- 
the  sdElS.  The  existing  special  use 
permit  is  still  in  eHiect  and  will  not  be 
available  in  the  sdEIS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  actipn 
and  sdElS  should  be  directed  to  either, 
Larry  Vinzant  at  U.S.  Army  Corps  of 
Engineers,  Regulatory  Section-Room 
1444,  1325  I  Street,  Sacramento. 
California  95814-2972,  telephone  (916) 
557-5263  or  Kit  Buell,  Project 
Coordinator,  U.S.  Forest  Service,  White 
River  National  Forest,  P.O.  Box  948, 
Glenwood  Springs,  Colorado  81601, 
telephone  (303)  945-2521. 
SUPPLEMENTARY  INFORMATION:  The 
applicant  proposes  to  fill  approximately 
25  acres  of  montane  wetlands 
dominated  by  various  species  of  willow, 
sledge  and  rush.  Nearly  all  wetland  fill 
would  be  located  on  private  land  in 
Vassar  Meadow;  additional 
development  would  occur  in  Joe  Goode 
Meadovi',  Woodrun,  No  Name  drainage, 
adjacent  lo  Brush  Creek  (i.e.,  golf  course 
and  residences)  and  oir  the  ski    , 
mountain.  The  U.S.  Forest  Service 
issued  a  special  use  permit  for  the  ski 
mountain  in  1983.  On  March  3, 1987, 
the  U.S.  Army  Corps  of  Engineers 
published  a  Notice  of  Intent  in  the 
Federal  Register  to  prepare  a  draft 
Environmental  Impact  Statement  (EIS). 
A  draft  titled  "Adam's  Rib  Recreation 
Area,  Eagle,  Colorado"  was  published  in 
October  1989.  A  Notice  of  Availability 
for  this  document  was  published  in  the 
Federal  Register  on  November  3, 1989 
The  applicant's  preferred  alternative 
resulted  in  a  request  for  a  permit  to  fill 
approximately  70  acres  of  wetlands  in 
the  project  area.  This  acreage  of  wetland 
fill  was  later  reduced  to  approxinuitety 
46  acres.  This  permit  was  denied  in 
February  1993. 


EThe  applicant  has  since  modified  the 
roposal  to  fill  approximately  25  acres 
f  wetland.  To  avoid  wetlands,  the 
applicant's  preferred  alternative  has 
-esulted  in  a  relocation  of  the  base  area 
o  the  west.  A  lateral  moraine  known  as 
\dam's  Rib  would  be  excavated,  with 
he  excavated  material  placed  in  the 
idjacent  No  Name  drainage  and 
lortions  of  Vassar  meadow.  The 
educed  Adam's  Rib  and  the  No  Name 
Irainage  would  be  the  location  of  the 
)ase  area.  Part  of  the  applicant's 
)referred  alternative  includes  a  land 
(xchange  with  the  Forest  Service.  This 
idEIS  will  supplement  and  supplant 
nformation  currently  available  in  the 
Iraft  EIS. 

Vltematives  (Section  404  Permitand 
federal  Land  Exchange) 

Alternatives  that  will  be  considered 
or  detailed  evaluation  will  include: 

(1)  Base  area  development  on  Adam's 
lib  and  No  Name  drainage  with  a  land 
ixchange  with  the  Forest  Service 
applicant's  preferred  alternative). 

(2)  Same  as  alternative  1,  biit  no  land 
ixchange. 

(3)  Base  area  development  in  Vassar 
Meadow. 

(4)  Reasonable  variations  to  the 

i  pplicant's  preferred  alternative  that 
'  vould  reduce  adverse  impacts,  for 
I  ixample,  to  wetlands. 

(5)  No  Action. 

Utematives  (Ski  Mountain 
)evelopment) 

(1)  Ski  Area  Master  Development  Plan 
s  proposed  to  the  Forest  Service, 
)ecember,  1993. 

(2)  Reasonable  variations  to  the 

I  pplicant's  proposal  that  would  reduce 
idverse  impacts  to  natural  resources  on 
National  Forest  System  lands. 

icoping  (Section  404  permitting) 

The  Corps  issued  a  scoping  notice  in 
i  onjunction  with  the  Notice  of  Intent  to 
irepare  the  draft  EIS  in  1987. 
Additionally,  the  Corps  accepted 
omments  on  the  draft  EIS,  conducted  a 
*ublic  Hearing  in  February,  1990  in 
I  Jypsum,  Colorado,  and  has  coordinated 
Josely  with  resource  agencies  and  the 
nterested  public.  The  Corps  believes 
hat  additional  scoping  concerning 
vetlands  is  unnecessary  at  this  time, 
lowever,  any  additional  substantive 
aformation  and  new  issues  arising  from 
I  omments  to  the  sdEIS  shall  be 
I  loroughly  addressed  in  the  Final  EIS. 

The  Armv  Corps  of  Engineers' 
I  lecisions  to  be  made  will  include 
VHETHER  OR  NOT  a  Section  404 
lermit  will  be  issued  to  the  applicant. 


Scoping  (Land  Exchange  and  Ski 
Mountain  Development) 

The  Forest  Service,  in  cooperation 
with  the  C(M7>s,  will  conduct  scoping  In 
conjunction  with,  and  subsequent  to, 
this  Notice  of  Intent.  The  Forest  Service 
previously  scoped  for  ski  area 
development  issues  as  a  pert  of  the 
"Adam's  Rib  Recreation  Area  Final 
Environmental  Impact  Statement"  in 
1982.  It  is  believed  that  additional 
scoping  is  needed  to  gather  information 
regarding  a  potential  Federal  land 
exchange  associated  with  the 
permittee's  current  base  development 
proposal,  and  the  speciflc  development 
proposal  (detailed  development  plan) 
on  die  ski  mountains.  The  existing 
special  use  permit  is  still  in  effect  and 
will  not  be  revisited  in  the  sdEIS. 

Public  participation  will  be  fully 
incorporated  into  preparation  of  the 
supplemental  draft  EIS  through  public 
notices  in  local  papers  and  brief 
information  packets  to  known  interested 
jjeople,  groups,  local  government,  and 
resource  agencies.  Public  meetings  will 
be  held  in  the  Eagle  and  Denver, 
Colorado  areas  throughout  the  public 
involvement  process.  The  exact  dates 
and  locations  of  these  meetings  will  be 
published  two  weeks  in  advance  in 
local  newspapers. 

Forest  Service  decisions  to  be  made 
will  include  HOW  the  ski  mountains 
will  be  developed  within  applicable 
laws  and  guidelines,  and  WHETHER  OR 
NOT  a  Federal  Land  Exchange  will 
occur. 

Preliminary  Issues 

(1)  Impacts  to  wetlands, 

(2)  Impacts  to  water  quality, 

(3)  Impacts  to  fish  and  wildlife 
resources, 

(4)  Socio-economic  effects, 

(5)  Cumulative  impacts  of  developing 
a  new  ski  area, 

(6)  Impacts  on  outdoor  recreation, 

(7)  Visual  impacts, 

(8)  Exchange  of  Federal  lands, 

(9)  Installation  of  power  transmission 
lines. 

DATES  FOR  FILING  THE  SOEIS  AND  FINAL  EIS: 
The  sdEIS  is  scheduled  to  be  published 
in  June  1995,  with  the  Final  EIS 
estimated  in  December,  1995. 
The  comment  period  on  the 
supplemental  draft  environmental 
impact  statement  will  be  eo^lays  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 
^  The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
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reviewers  of  draft  environiaental  impact 
statements  must  structure  their 
participation  in  the  enviroiunental 
review  ot  the  proposal  so  that  it  is 
meaningful  and  aleits  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Y'ankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.553(1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Qr.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  rulings,  it  is  very  important  that 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 
period  so  that  substantive  comments 
and  objectives  are  made  available  to  the 
Forest  Service  and  Army  Corps  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  coBsidehng  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  statement. 

Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Other  Enviroamenlai  Review  and 
Consultation 

Required  review  and  (xtnsultation 
which  will  be  conducted  during  this 
National  Enviromnental  Policy  Act 
process  include  sections  401  and  404  of 
the  Clean  Water  Act.  Fish  and  Wildlife 
Coordinating  Act.  National  Historic 
Preservation  Act,  Endangered  Species 
Act,  Federal  Land  Exchange  Facilitation 
Act,  and  Executive  Orders  11988  (Flood 
Plain  Management)  and  1 1990 
(Wetlands) 
Veto  ).  LaSalle, 

Forest  Supervisor,  White  Rii-er  National 

Forest. 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Mwling 

AGENCY:  Architectural  and 

Transportation  Barriers  Complianoe 

Board. 

ACnON:  Notice  of  meetii^ 


SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Arlington,  VA  on  Tuesday  and 
Wednesday,  November  15-16, 1994  at 
the  times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows:. 

Tuesday,  November  15, 1994 

9:30-11:30  a.m.  Recreational  Facilities 

and  Outdoor  Developed  Areas  Work 

Group  (closed  meeting) 
11:30-1:00  p.m.  Children's  Facilities 

Work  Croup  (closed  meeting) 
2:30-4:30  p.m.  State  and  Local 

Government  Facilities  Work  Group 

(closed  meeting) 

Wednesday,  November  16, 1994 

9:30-10:30  a.m.  Federal  Facilities  Work 

Group  (closed  meeting) 
10:30-12:30  p.m.  Technical  Programs 

Committee 
1:30-3:30  p.m.  Board  Meeting. 

ADDRESSES:  The  meetings  will  be  held 
at:  Days  Inn,  Crystal  City.  2000 
Jefferson  Davis  Highway.  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  regarding  the' 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434  ext.  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 

•  Approval  of  the  Minutes  of  the  July 
13  and  September  16, 1994  Board 
Meetings. 

•  Executive  Director's  Report. 

•  Report  on  Recreational  Facilities 
and  Outdoor  Developed  Areas  Work 
Group. 

•  Notice  of  Proposed  Rulemaking  on 
Children's  Facilities. 

•  Report  on  State  and  Local 
Government  Facilities  Work  Group. 

•  Report  on  Federal  Facilities  Work 
Group. 

•  Status  Report  on  Fiscal  Year  1993- 
1994  Research  Projects. 

•  Funding  of  Phase  11  of  the 
Detectable  Warnings  Research  Project 
and  Recommendations  for  Rulemaking. 

•  Fiscal  Year  199S  Research 
Priorities. 


Some  meetings  or  items  may  be 
closed  to  the  public  as  indicated  abox-e. 
All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  langua^ 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
fames  J.  Raggio, 
General  Counsel. 

(FR  Doc.  94-26927  Filed  10-2»-»4:  8  45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Admtnlstratiori 

Materials  Processing  Equtpmem 
Techmcai  Advisory  Committee;  Notice 
Of  Meeting  Cancellalion 

This  document  cancels  the  following 
meeting: 

Federal  Register  citation  of  previous 
announcement:  p.  52284.  October  17, 
1994. 

Previously  announced  time  of 
meeting:  9:00  a.m.,  November  7,  1994. 

Duted:  October  25, 1994. 

Lee  Ann  Carpeitf er. 

Director.  Technical  Advisory  Coioautiee  Unit. 
1202)  482-2583. 
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Foreign-Trade  Zones  Board 
[Docket  32-94] 

Proposed  Foreign-Trade  Zone; 
Anniston,  AL  (Birmingham  Customs 
Port  ot  Entry);  Application  and  PubHc 
Hearing 

All  application  has  been  submiUed  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Anniston-Calhoun  County 
Airport  Commission  (an  Alabama  public 
corporation),  requesting  authority  to 
establish  a  general-purpose  foreign-trade 
zone  in  Anniston,  Alabama,  adjacent  to 
the  Birmingham  Customs  port  of  entrs'. 
The  application  w^s  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  October  18, 1994.  The  applicant  is 
authorized  to  make  the  proposal  under 
Act  No.  77-498.  Section  33-1-30  of  the 
Code  of  Alabama,  1975,  as  amended. 

The  proposed  zone  would  be  the 
second  general-purpose  zone  in  the 
Birmingham  Customs  port  of  entry  area. 
The  existing  zone,  FTZ  98.  Birmingham, 
was  authorized  in  1984  (Grantee:  City  of 
Birmingham,  Alabama.  Board  Ordfr 
247.  49  F.R.  19367.  5/7/84). 

The  proposed  foreign-trade  zont'  s'xte 
covers  lhi>  .Anniston  Metropolif:in 
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Airport  complex  (563  acres),  which  is 
90  miles  west  of  Atlanta  and  60  miles 
east  of  Birmingham.  The  airport 
complex  includes  air  cargo  facilities  and 
an  industrial  park.  It  is  owned  by  the 
City  of  Anniston  and  operated  by  the 
Airport  Commission. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Anniston  area.  Several  fkins  have 
indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
of  such  items  as  automotive  equipment, 
electrical  and  electronic  supplies,  food 
and  related  products,  and  machinery. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  November  15, 1994.  2:00 
p.m.,  at  the  Offices  of  Anniston 
Executive  Aviation,  Anniston 
Metropolitan  Airport,  2500  Talladega 
Highway  (Highway  21),  Oxford. 
Alabama  36203. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  December  30, 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  January  17, 1995. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service.  5900  Airport  Highway. 
Birmingham,  Alabama  35212 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  Room 
3716.  U.S.  Department  of  Commerce. 
14th  &  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20230 

Dated:  October  21. 1994. 
lohn  |.  Da  Ponte,  [r.. 

Executive  Secretary. 

jFR  Doc.  94-26890  Filed  10-28-94;  8:45  ami 
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[Ord  tr  No.  705] 

Grai  It  Of  Authority  for  Sutnone  Status; 
Pict  er  International,  Inc.;  (Medical 
Diagnostic  Imaging  Equipment);  Valley 
VIevir,  Ohio 

Pilrsuant  to  its  authority  under  the 
Foraign-Trade  Zones  Act  of  June  18, 
193'  .  as  amended  (19  U.S.C.  81a-81u). 
the  'oreign-Trade  Zones  Board  (the 
Boa  d)  adopts  the  following  Order: 

W  lereas,  by  an  Act  of  Congress 
appi  Dved  June  18, 1934,  an  Act  "To 
prov  ide  for  the  establishment  *  *  *  of 
fore  ;n-trade  zones  in  ports  of  entry  of 
the  1  Inited  States,  to  exp)edite  and 
encc  urage  foreign  commerce,  and  for 
othe  •  purposes."  as  amended  (19  U.S.C. 
81a-  Blu)  (the  Act),  the  Foreign-Trade 
Zon(  s  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
priv  lege  of  establishing  foreign-trade 
zone  s  in  or  adjacent  to  U.S.  Customs 
port!  of  entry; 

IV  lereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
estal  lishment  of  special-purpose 
subz  jnes  when  existing  zone  facilities 
canr  ot  serve  the  specific  use  involved; 

W  lereas,  an  application  fi-om  the 
Clev  sland-Cuyahoga  County  Port 
tqority.  grantee  of  Foreign-Trade 
40.  for  authorization  for  special- 
subzone  status  at  the 
procfcssing/distribution  facility  of  Picker 
Inter  lational.  Inc.  in  Valley  View.  Ohio, 
iled  by  the  Board  on  July  30, 1993. 
lotice  inviting  public  comment  was 
in  the  Federal  Register  (FTZ 
DocMet  36-93,  58  FR  42287,  August  9. 
and. 
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areas,  the  Board  has  found  that  the 
rements  of  the  FTZ  Act  and 
s  regulations  are  satisfied,  and 
pproval  of  the  application  is  in  the 
c  interest; 


vv.  Therefore,  the  Board  hereby 
auth  )rizes  the  establishment  of  a 
subz  )ne  (Subzone  40F)  at  the  plant  site 
Pi  :ker  International,  Inc.,  in  Valley 
,  Ohio,  at  the  location  described  in 
plication,  subject  to  the  FTZ  Act 
ie  Board's  regulations,  including 
.28. 


f  led  at  Washington.  DC,  this  21st  day  of 
Octoi  er.  1994. 

Susai 

Assis  ant 
Adm.  n 
Alter  \ates. 


G.  Esserman, 

Secretary  of  Commerce  for  Import 
istration.  Chairman,  Committee  of 
Foreign-Trade  Zones  Board. 


. 


Da  Pontf .  Jr., 

Executive  Secretary. 
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[Ordar  No.  706] 

Establishment  of  a  Foreign-Trade 
Zone;  Tri-City  Regional  Airport; 
Customs  User  Fee  Airport  Area  of 
Tennessee  and  Virginia 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-61u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Grant  of  Authority 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Tri-City  Airport 
Commission,  an  interstate  public  entity 
(the  Grantee),  has  made  application 
(FTZ  Docket  62-93,  58  FR  68115, 12/23/ 
93)  to  the  Board,  requesting  the 
establishment  of  a  foreign-trade  zone  at 
the  Tri-City  Regional  Airport,  Sullivan 
County,  Tennessee,  a  Customs  user  fee 
airport,  with  additional  sites  in  and  near 
Bristol  and  Kingsport,  Sullivan  County. 
Tennessee;  Johnson  City,  Washington 
County,  Tennessee;  and,  Bristol, 
Virginia;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  fhe  Federal 
Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  204.  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28, 
subject  to  a  2,000-acre  activation  limit. 

Signed  at  Washington.  DC.  this  18th  day  of 
October.  1994. 

Ronald  H.  Browni, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 

John  J.  Da  Ponte,  Jr.. 

Executive  Secretary. 

IFK  Doc.  94-26891  Filed  10-28-94:  8:4b  am) 
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Establishment  of  a  Foreign-Trade 
Zone;  Moses  Lake,  Washington 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, , 
1934.  as  amended  (19  U.S.C  81a-81u), 
the  Forejgji-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Grant  of  Authority 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  "To 
provide  for  the  establishment  *  *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
8la-81u)  (the  Act),  the  Foreign-Trade 
2^nes  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry: 

Whereas,  the  Moses  Lake  fhiblin 
Corporation  (the  Grantee),  has  made 
application  (FTZ  Docket  16-90,  55  FR 
18924,  5/7/90)  to  the  Board,  requesting 
the  establishment  of  a  foreign-trede  zone 
in  Moses  Lake,  Washington,  at  the  Grant 
County  Airport,  a  Customs  user  fee  port 
facility;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  203.  at  the 
site  described  in  the  application,  subject 
to  the  Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington.  DC,  this  18tb  day  of 
October,  1994. 

RmaM  H.  Brawra. 

Secretary  cff  Commerce,  Chainnon  and 
Executive  Officer. 

Attest: 

Jolin  J.  Da  Ponle,  Jr., 

Executive  Secretory. 

IFR  Doc  94-26892  Filed  10-28-94;  8:45  am) 
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International  Trade  AdreinistiaBon 

A-688-602 

Certain  CartMn  Steel  Butt-Wetd  Pipe 
Fittings  From  Japan;  Initiation  of  Anti- 
Circumvention  Inquiry  on  Antidumping 
Duty  Order 

AGEMCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of  anti- 
circumvention  inquiry. 

SUMMARY:  On  the  basis  of  a  petition  filed 
with  the  Department  of  Commerce,  we 
are  initiating  an  anti-circumvention 
inquiry  to  determine  whether  producers 
of  carbon  steel  butt-wdd  pipe  fittings 
from  Japan  are  circumventing  the 
antidumping  duty  order  on  carbon  steel 
butt-weld  pipe  fittings. 
EFfECTIVE  DATE:  October  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Little  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  22. 1994,  the  Department  of 
Commerce  (the  Department)  received  a 
petition  filed  by  the  U.S.  Fittings  Group 
(the  petitioner)  requesting  that  the 
Department  conduct  an  anti- 
circumvention  inquiry  on  the 
antidumping  duty  order  on  Certain 
Carbon  Steel  Butt-Weld  Fipe  Fittings 
from  Japan  (52  FR  4167  (February  10. 
1987)).  The  U.S.  Fittings  Group  is  an  ad 
hoc  trade  association  of  domestic     ■ 
producers  of  carbon  steel  butt-weld  pipe 
fittings  {pipe  fittings)  whose  members 
currently  consist  of  Hackney.  Inc.. 
Ladish  Co.,  Mill  Iron  Worths.  Inc.,  and 
Tube  Forgings  of  America,  Inc. 

Petitioner  alleges  that  unfinished  pipe 
fittings  from  Japan  are  being  finished  in 
Thailand  by  Awaji  Sangyo  (Thailand) 
Co.  (AST),  and  thereafter  imported  into 
the  United  States  free  of  any 
antidumping  duties.  Petitioner  asserts 
that  all  the  elements  necessary  for  an 
affirmative  determination  under  Section 
781(b)  of  the  Tariff  Act  of  1930,  as 
amended,  (the  Tariff  Act)  are  present. 

The  Department  received  a  letter  from 
AST  on  March  31, 1994,  stating  that 
petitioner's  request  should  be  denied 
because  unfinished  pipe  fittings  from 
Japan,  as  imported  by  AST,  are  not 
included  in  the  scope  of  the  ^panese 
order. 


Initiation  of  Anti-Circumvention 
Proceeding 

Section  781(b)  of  the  Tariff  Act  allows 
the  Department  to  include  merchandise 
within  the  scope  of  an  existing  order  if 
the  following  conditions  are  met:  (1) 
The  merchandise  entering  the  United 
States  must  be  of  the  same  class  or  kind 
as  the  merchandise  subject  to  the 
antidumping  duty  order;  (2)  prior  to 
importation  into  the  United  States,  the 
merchandise  must  be  completed  or 
assembled  in  a  third  country  from 
subject  merchandise  or  merchandise 
produced  in  the  country  subject  to  the 
order;  and  (3)  the  difference  in  value  of 
the  imported  merchandise  and  the  value 
of  such  merchandise  completed  or 
assembled  in  a  third  country  must  be 
"small." 

Our  analysis  of  petitioner's 
submission  accoKling  to  the  above 
criteria  leads  us  to  conclude  that:  (1) 
there  is  evidence  that  the  merchandise 
entered  into  the  United  States  is  of  the 
same  class  or  kind  as  that  covered  by 
the  Japanese  order:  (2)  there  is  public 
evidence  that  AST  imported  unfinished 
pipe  fittings  from  Japan,  performed 
finishing  operations,  and  then  exported 
these  finished  pipe  finings  to  the  United 
States:  and  (3)  the  difference  in  value 
between  the  imported  finished  pipe 
fittings  and  the  unfinished  Japanese 
pipe  fittings  finished  by  AST  is  roost 
likely  "small."  In  addition  to  the  criteria 
discussed  above,  the  statute  also  lists 
other  factors  to  consider  in  determining 
whether  to  include  such  merchandise  in 
the  antidumping  duty  order.  These  are: 
(1)  The  pattern  of  trade;  (2)  whether  a 
relationship  exists  between  the 
manufacturer  or  exporter  and  the  third- 
countr>'  assembler  of  the  product;  and 
(3)  whether  imports  into  the  foreign 
countiy  of  the  product  have  increased 
after  the  issuance  of  the  order.  Our 
analysis  of  the  information  in  the 
petitioner's  submission  leads  us  to 
conclude  that:  (1)  U.S.  import  statistics 
evidence  a  shift  in  the  pattern  of  trade 
subsequent  to  the  Japanese  order;  (2) 
there  is  no  relationship  between  the 
manufacturer  or  exporter  and  the  thirtl- 
country  assembler  and  (3)  the  data  with 
respect  to  any  increase  of  imp>orts  into 
the  foreign  country-  are  inconclusive. 
For  further  anaK-sis.  see  Memorandum 
from  Joseph  A.  Spetrini  to  Susan  G. 
Esserman,  dated  October  21, 1994. 
Based  on  this  information,  we  are 
initiating  an  anti-circumvention  inquiry 
on  carbon  steel  butt-weld  pipe  fittings 
from  Japan,  case  number  A-588-602. 

The  Department  will  not  suspend 
liquidation  at  this  time.  However,  the 
Department  will  instruct  the  U.S. 
Customs  Serv-ice  to  suspend  tiquidotion 


in  the  event  of  an  anirmative 
preliminary  determination  of 
circumvention. 

This  notice  is  published  in 
accordance  with  section  781(b)  of  the 
Tariff  Act  (19  U.S.C.  1677j(b))  and  19 
CFR  353.29. 

Dated:  October  21. 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-26887  Filed  10-2&-94: 8:45  am) 
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(A-670-838] 

Initiation  of  Antidumping  Duty 
Investigation:  Honey  From  the 
People's  Repul}lic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldbei^ger  or  Louis  Apple, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  E)epartment 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC,  20230;  telephone  (202)  482-4136  or 
(202)  482-1769,  respectively. 

Initiation  of  Investigation 

The  Petition 

On  October  3, 1994,  we  received  a 
petition  filed  in  proper  form  by 
members  of  the  American  Beekeeping 
Federation  and  the  American  Honey 
Producers  Association.  In  accordance 
with  19  CFR  353.12,  petitioners  allege 
that  honey  from  the  People's  Republic 
of  China  (PRC)  is  being.^i-  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  that  these' 
imports  materially  injure,  or  threaten 
material  injury  to,  a  United  States 
industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties,  as<iefined  under 
section  771(9)(C)  of  the  Act,  and 
because  the  petition  is  filed  on  behalf  of 
a  significant  portion  of  the  U.S.  industry 
producing  the  product  subject  to  this 
investigation.  If  any  interested  party,  as 
described  under  paragraphs  (C),  (D),  (E), 
or  (F)  of  section  771(9)  of  the  Act, 
wishes  to  register  support  for,  or 
opposition  to  this  petition,  it  should  file 
a  written  notification  with  the  Assistant 
Secretary  for  Import  Administration. 


Scop  e  of  Investigation 

Tb  e  products  covered  by  this 
invei  ligation  are  natural  honey, 
artifi  :ial  honey  containing  more  than  50 
pero  mt  natural  honey  by  weight,  and 
prep  irations  of  natural  honey 
conti  lining  more  than  50  percent  natural 
honejy  by  weight.  The  subject  products 
inclikie  all  grades  and  colors  of  honey 
whemer  in  liquid,  creamed,  comb,  cut 
com),  or  chunk  form,  and  whether 
packaged  for  retail  or  in  bulk  form. 

ThJB  subject  merchandise  is  currently 
clas^fiable  under  subheadings 
040a00.00. 1702.90.50.  2106.90.60, 
2106190.61,  2106.90.65,  and  2106.90.69 
of  the  Harmonized  Tariff  Schedule  of 
the  Wuted  States  (HTSUS).  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Unit  fd  States  Price  and  Foreign  Market 
Valu  ? 

Unit  id  States  Price 

Pe  itioners  based  United  States  price 
(USF)  on  contract  prices  from  a  U.S. 
impt  rter  of  the  subject  merchandise 
from  the  PRC.  In  calculating  USP, 
petit  oners  deducted  amounts  for  the 
following:  U.S.  duties,  ocean  freight, 
marine  insurance,  U.S.  harbor 
main  tenance  fee.  U.S.merchandise 
proo  issing  fee,  and  the  Honey  Board  fee 
(a  U.  5.  Department  of  Agriculture 
assessment  on  honey  or  honey  used  in 
honay  products  in  the  United  States). 

Fore  gn  Market  Value 

A.  N  m-Market  Economy  Determination 

Pe  itioners  contend  that  the  PRC  is  a 
narket  economy  (NME)  country 

the  meaning  of  section 
8)(A)  of  the  Act.  The  Department 
(  etermined  in  previous 
invei  ligations  that  the  PRC  is  an  NME, 

he  presumption  of  NME  status 
cont  nues  for  purposes  of  initiation  of 

nvestigation.  See  e.g..  Final 
Determ illation  of  Sales  at  Less  than  Fair 
:  Certain  Paper  Clips  from  the 
59  FR  51168  (October  7, 1994) 
Clips). 
In  Accordance  with  section  773(c)  of 
,  foreign  market  value  in  NME 
is  based  on  NME  producers' 
factcfrs  of  production,  valued  in  a 
et  economy  country.  Consistent 
Department  practice  [see  Initiation 
itidumping  Duty  Investigation: 
Glyc^efrom  the  PRC,  59  FR  38435.  July 
1 994).  absent  evidence  that  the  PRC 
gove  mment  determines  which  of  its 

pers/processors  shall  produce  for 
expdrt  to  the  United  States,  we  intend, 
{  arposes  of  this  investigation,  to 


ith  n 


non 
w 

771( 
has 


Valu  ? 
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casei 


i.ct. 


base  FMV  only  on  those  beekeepers/ 
processors  that  produced  honey  sold  to 
the  United  States  during  the  period  of 
investigation  (POI). 

In  the  course  of  this  investigation, 
parties  will  have  the  opportunity  to 
address  this  NME  determination  and 
provide  relevant  information  and 
argument  related  to  the  issues  of  the 
PRC's  NME  status  and  granting  of 
separates  rates  to  individual  exporters. 

B.  FMV  Calculations 

Petitioners  calculated  FMV  on  the 
basis  of  the  valuation  of  factors  of 
production  derived  from  information 
developed  by  a  market  researcher  in 
India  about  production  processes  in 
India,  which  petitioners  claim  are 
similar  to  the  PRC.  Petitioners  valued 
these  factors,  where  possible,  based  on 
publicly  available  published 
information  from  India  (see  foreign 
market  research  report  submitted  by 
petitioners  on  October  14. 1994,  at 
Exhibit  1).  Petitioners  argue  that  India  is 
a  country  at  a  comparable  level  of 
economic  development  to  the  PRC  and 
India  is  a  significant  producer  of 
comparable  merchandise,  thus  meeting 
the  requirements  of  section  773(c)(4)  of 
the  Act.  For  purposes  of  this  initiation, 
we  have  accepted  India  as  an 
appropriate  surrogate  country  selection. 

Where  Indian  values  were  not 
available,  petitioners  valued  the  factors 
of  production  using  the  U»S.  industry's 
costs,  where  petitioners  determined  that 
this  provided  a  reasonable  basis  upon 
which  to  value  such  factors. 

Petitioners  provided  FMV 
calculations  based  on  data  associated 
with  two  species  of  bee  known  to 
produce  honey  in  the  PRC,  j.e.,  the  low- 
yield  A.  cerana  (eastern)  honeybee  and 
the  high-yield  A.  mellifera  (western) 
honeybee.  Petitioners  have  provided 
public  information  which  indicates  that 
each  species  accounts  for  approximately 
one-half  of  the  commercial  honey- 
producing  colonies  in  the  PRC  (see 
October  14, 1994,  submission  of 
petitioners,  at  p.  8).  In  accordance  with 
19  CFR  353.52(a)(2),  petitioners'  FMV 
for  the  two  species  consisted  of  the  sum 
of  beekeeping  costs,  processing  costs, 
profit,  and  packing,  and  the  factors  were 
valued  as  follows: 

•  For  variable  and  fixed  costs 
associated  with  beekeeping  operations, 
as  well  as  processing  costs,  petitioners 
used  Indian  factors  of  production  based 
on  their  foreign  market  research. 

•  For  labor  costs  associated  with 
beekeeping  operations,  petitioners 
relied  on  Indian  factors  based  on  their 
foreign  market  research.  Petitioner 
valued  labor  costs  on  the  basis  of 
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publicly  available  Indian  agricultural 
wage  rates. 

•  Petitioners  added  amounts  for 
transportation  and  land-lease  costs 
associated  with  high-yield  western 
honeybee  beekeeping  operations,  and 
valued  these  based  on  a  U.S.  producer's 
cost-per-pound. 

•  For  profit,  petitioners  used  the 
profit  margins  for  beekeeping  operations 
contained  in  their  foreign  market 
research,  and  the  statutory  minimum  of 
eight  percent  of  the  cost  of  production 
for  processing  operations. 

•  Petitioners  added  an  amount  for 
packing  in  steel  drums  based  on  a  U.S. 
producer's  cost  per  drum. 

Based  on  our  analysis  of  the  petition 
and  p>etitioners'  subsequent 
amendments,  we  have  made  certain 
adjustments  to  petitioners'  FMV 
calculations  as  follows: 

•  We  disallowed  additional 
transportation  and  land-leasing 
expenses  for  western  honeybee 
beekeeping  because  they  are  based  on 
U.S.  costs,  and  are  either  inadequately 
supported  or  are  based  on  incomplete 
methodology  (i.e.,  with  regard  to 
transportation,  petitioners  have  failed  to 
take  into  account  the  increase  in  yield 
associated  with  migratory  beekeeping). 

•  We  adjusted  beekeeping  costs  to 
offset  the  costs  associated  with 
beekeeping  services  and  products  other 
than  honey. 

•  We  valued  packing  costs  associated 
with  steel  dnmis  using  Indian  import 
statistics  rather  than  U.S.  costs. 

•  We  have  revised  the  FMV 
calculation  for  the  eastern  bee  using  a 
higher  yield,  as  derived  from  the 
supporting  data  for  the  eastern  bee 
presented  in  the  petitioners'  foreign 
market  research. 

Fair  Value  Comparisons 

Based  on  a  comparison  of  USP  and 
FMV,  petitioners'  alleged  dumping 
margins,  as  revised  by  the  Department, 
range  from  30.95  to  49.24  percent. 

Initiation  of  Investigation 

We  have  examined  the  petition  on 
honey  and  have  found  that  the  petition 
meets  the  requirements  of  section  732(b) 
of  the  Act.  Therefore,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  honey 
from  the  PRC  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value. 

International  Trade  Commission  (ITC) 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  we 
have  done  so. 


Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  November 
17, 1994,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured,  oris 
threatened  with  material  injury,  by 
reason  of  imports  of  honey  from  the 
PRC.  A  negative  ITC  determination  will 
resuh  in  a  termination  of  the 
investigation;  otherwise,  the 
investigation  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  October  24, 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-26894  Piled  10-28-94;  8:45  am] 

BlUmO  COOC  3S10-OS-M 


Intent  to  Revoke  Antidumping  Duty 
Orders  and  Findings  and  to  Terminate 
Suspended  Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
and  to  Terminate  Suspended 
Investigations. 

summary:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  November  1994. 
EFFECnVE  DATE:  October  31, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  NW..  Washington,  DC  20230, 
telephone  (202)  482-4737. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 


orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

Argentina 

Barbed  Wire  and  Barbless  Fencing  Wire 

50  FR  46808 
November  13. 1985 
A-357-405 

Contact:  Maureen  Shields  at  (202)  482- 
1690 

Singapore 

Light- Walled  Rectangular  Pipe  and  Tube 

51  FR  41142 
November  13. 1986 
A-559-502 

Contact:  Maureen  Shields  at  (202)  482- 
1690. 

Japan 

Certain  Small  Electric  Motors  of  3  to  150 

Horsepower 
45  FR  73723 
November  6, 1980 
A-588-090 
Contact:  Bruce  Harsh  at  (202)  482-2667 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)  (3),  (4),  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  November  1994.  Any  submission  to 
the  Department  must  contain  the  name 
and  case  number  of  the  proceeding  and 
a  statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353. 2(k)  (3),  (4). 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretar\'  for  Import  Administration, 
International  Trade  Administration. 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  the  pertinent 
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certification(s)  in  accordance  with 
§  3S3.31(g)  and  $  353.31(i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203.  This  notice  is  in 
accordance  with  19  CFR  353.25(d)(4)(i). 

Dated:  October  20, 1994. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  94-26940  Filed  10-28-94:  8:45  am) 
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[C-333-502] 

Intent  to  Revoke  Countervailing  Duty 
Order;  Deformed  Steel  Concrete 
Reinforcing  Bar  From  Peru 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  Intent  to  Revoke 
Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  order  on  deformed  steel  concrete 
reinforcing  bar  (rebar)  from  Peru  (50  FR 
48819:  November  27. 1985).  Domestic 
interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  not  later  than  the  last  day  of 
November  1994. 

EFFECTIVE  DATE:  October  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Mercedes  Fitchett, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by  the 
Department's  regulations  (at  19  CFR 
355.23(d)(4]),  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  order  on  rebar  from 
Peru,  for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

In  accordance  with  §3S5.25(d)(4)(iii) 
of  the  Department's  regulations,  if  no 
domestic  interested  party  (as  defined  in 
§§  355.2(iM3).  (i)(4).  (i)(5).  and  (i)(6)  of 
the  regulatiofts)  objects  to  the 
Department's  intent  to  revoke  this  order 
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pu  rsuant  to  this  notice,  and  no 

inferested  party  (as  defined  in  §  355.2(i) 

of  the  regulations)  requests  an 

ad  ninistrative  review  in  accordance 

wi  h  the  Department's  notice  of 

op  >ortunity  to  request  administrative 

re^  iew.  we  shall  conclude  that  the 

CO  mtervailing  duty  order  is  no  longer  of 

inl  Brest  to  interested  parties  and 

preceed  with  the  revocation.  However. 

if  an  interested  party  does  request  an 

adi  ninistrative  review  in  accoi^ance 

wi  h  the  Department's  notice  of 

op  )ortunity  to  request  administrative 

rey  iew,  or  a  domestic  interested  party 

do  js  object  to  the  Department's  intent  to 

rei  oke  pursuant  to  this  notice,  the 

De  lartment  will  not  revoke  the  order. 

Op  portunity  to  Object 

■lot  later  than  the  last  day  of 
Ng  I'ember  1994.  donxestic  interested 
pai  ties  may  object  to  the  Department's 
int  int  to  revoke  this  countervailing  duty 
order.  Any  submission  objecting  to  the 
revfocation  must  contain  the  name  and 
ca^  number  of  the  order  and  a 
statement  that  explains  how  the 
obfecting  party  qualifies  as  a  domestic 
interested  party  under  §§  355.2(i)(3), 
(i)(|4).  (i)(5),  or  (i)(6)  of  the  Department's 
reflations. 

!ven  copies  of  any  such  objections 
sh(|uld  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 

m  6-099.  U.S.  Department  of 
Co  nmerce,  Washington,  DC  20230. 

'  his  notice  is  in  accordance  with  19 
CF  I  355.25(d)(4)(i). 

[  ated:  October  25. 1994. 
los  !ph  A.  Spetrini, 

Dei  nty  Assistant  Secretary  for  Compliance. 
IFF  Doc.  94-26889  Filed  10-28-94;  8:45  am) 
BILI INQ  CODE  3SM-08-M 


Ca  -negie  Mellon  University;  Notice  of 
De  :isiOD  on  Application  for  Duty-Ffee 
En  ry  of  Scientific  instrument 

'  'his  is  a  decision  pursuant  to  Section 
6(c  I  of  the  Educational,  Scientific,  and 
Cu  tural  Materials  Importation  Act  of 
191  6  (Pub.  L.  89-651.  80  Stat.  897;  15 
CF  ?  part  301).  Related  records  can  be 
vie  wed  between  8:30  AM  and  5:00  PM 
in  loom  4211.  U.S.  Department  of 
Co  nmerce.  14th  and  Constitution 
Av  jnuejN.W..  Washington.  D.C 

.  )ecision:  Denied.  Applicant  has  failed 
to  establish  that  domestic  instruments  of 
eqi  livalent  scientific  value io  the  foreign 
ins  trument  for  the  intended  purposes 
art  not  available. 

\easoRS:  Section  301.5(eK4)  of  the 
rej  ulations  requires  the  denial  of 
ap  )iications  that  have  been  denied 
wi  hout  prejudice  to  icsubmissioa  if 


they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Number:  94-019.  Applicant: 
Carnegie  Mellon  University,  4400  Fifth 
Avenue,  Pittsburgh.  PA  15213. 
Instrument:  Rapid  Kinetics  Accessory, 
Multi-mixing  Version,  Model  SFA- 
12mx.  Manufacturer:  Hi-Tech  Scientific. 
Ltd.,  United  Kingdom.  Date  of  Denial 
Without  Prejudice  to  Resubmission: 
June  30. 1994. 
Pamela  Woofk, 

Acting  Director.  Statutory  Import  Programs 
Staff 

(FR  Doc.  94-26888  Filed  10-28-94:  8:45  am) 
BILUNG  CO0€  3S10-OS-f 


National  Jewish  Center  of  Immunology 
and  Respiratory  Mefficine,  et  al.;  Notice 
of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entiry  of 
Scientific  instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  N.W..  Washington,  D.C 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactiu«d  in  the  United 
States. 

Docket  Number:  94-082.  Applicant: 
National  Jewish  Center  for  Immunology 
and  Respiratory  Medicine.  Denver.  CO 
80206.  Instrument:  Mass  Spectrometer 
System,  Model  API  III  "Plus." 
Manufacturer:  Perkin-Elmer  Sciex 
Instruments.  Canada.  Intended  Use:  See 
notice  at  59  FR  38439,  July  28. 1994. 
Reasons:  The  foreign  instrument 
provides:  (1)  triple  gua(hupole  MS,  (2) 
atmospheric  pressiu^  articulated 
ionspray,  (3)  HPLC  flow  rates  of  5  to 
1000  nl  per  minute,  (4)  a  protein  data 
bank  so^ware  and  (5)  more  accurate 
ana])rsis  of  leukotriene  B4  and  platelet 
activity  factor.  Advice  Received  From: 
National  Institutes  of  Health.  September 
9,  1994. 

Docket  Number:  94-084.  Applicant: 
University  of  Illinois  at  Chicago, 
Chicago,  IL  60612.  Instrument:  Stopped 
Flow  Spectrofluorimeter,  Model  SX- 
17MV.  Manufacturer:  Applied 
Photophysics  Limited.  United  Kingdom. 
Intended  Use:  See  notice  at  59  FR 
38439,  July  28. 1994.  Reasons:  The 
forcigninstrument  provides  a 
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fluorescence  detection  capability  of 
5x10-  "» M  and  25  pi  minimum  sample 
volume  capability.  Advice  Received 
From:  National  Institutes  of  Health. 
September  9, 1994. 

The  National  histitutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  they  know  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

IFR  Doc.  94-26942  Filed  10-28-94;  8:45  am] 
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University  of  Denver,  Notice  of 
Decision  on  Applicatton  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  94-070.  Applicant: 
University  of  Denver,  Denver,  CO 
80208.  Instrument:  EPR  Spectrometer 
Upgrade.  Manufacturer:  Bruker 
Analytische  Messentechnik  GmbH, 
Germany.  Intended  Use:  See  notice  at  59 
FR  32418,  June  23.  1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  August  22, 1994, 
that  the  accessory  is  pertinent  to  the 
intended  uses  and  that  it  knows  of  no 
comparable  domestic  accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
existing  instrument. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 

Staff. 

(FR  Doc.  94-26941  Filed  10-28-94;  8:45  ami 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  oh  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  94-121.  Applicant: 
University  of  Massachusetts  Medical 
School,  55  Lake  Avenue  North, 
Worcester,  MA  01655.1nstrument: 
Electron  Microscope,  Model  CM  120. 
Manufacturer:  Philips,  The  Netheriands. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  the  high  resolution 
molecular  structure  of  muscle  filaments, 
hemoglobin  crystals,  coated  vesicles, 
and  DNA-binding  proteins.  The 
experiments  conducted  will  include 
cryo  observations  of  the  at>ove 
molecules  in  the  frozen-hydrated  state. 
Electron  micrographs  recorded  from 
these  specimens  will  be  subjected  to 
computer  assisted  image  analysis  in 
order  to  extract  the  maximum 
information  on  each  molecule. 
Application  Accepted  by  Commissioner 
of  Customs:  October  4, 1994. 

Docket  Number:  94-122.  Applicant: 
Uniformed  Services  University  of  the 
Health  Sciences,  4301  Jones  Bridge 
Road,  Bethesda.  MD  20814-4799. 
Instrument:  Electron  Microscope  with 
Accessories.  Model  CMlOO. 
Manufacturer:  Philips,  The  Netherlands. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  animal  and  human 
tissues,  viruses,  DNA,  microorganisms, 
biomolecules,  etc.  during  medical 
research.  In  addition,  the  instrument 
will  be  used  for  educational  objectives 
to  prepare  investigators  to  use  it  as  a 
research  tool.  Application  Accepted  by 
Commissioner  of  Customs:  October  5, 
1994. 

Docket  Number:  94-123.  Applicant: 
San  Diego  State  University,  Department 
of  Chemistry,  5300  Campanile  Drive, 
San  Diego»  CA  92182.  Instrument: 
MicroVolume  Stopped-Flow  Analyser, 
Model  SX-17MV.  Manufacturer: 
Applied  Photophysics,  United 


Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  study  the  kinetic 
properties  of  a  class  of  enzymes  knovim 
as  protein  kinases.  Rapid  idnetic 
measurements  of  substrate 
phosphorylation  by  protein  kinases  will 
be  obtained  using  fluorescence  and 
absorption  spectroscopy.  In  addition, 
the  instrument  will  be  used  for  the 
education  and  training  of  graduate 
students  interested  in  independent 
research  under  the  advisory  of  a 
principal  investigator.  Application 
Accepted  by  Commissioner  of  Customs: 
October  11,  1994. 
Pamela  Woods, 

Acting  Director,  Statutorv  Import  Programs 
Staff 

(FR  Doc.  94-26943  Filed  10-28-94;  8  45  ami 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Sutxnitlad  to  the  Office  of 
Management  and  Budget  (0MB)  for 

Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  Applicable  Form,  and  OSIB 
Control  Number:  Application  for 
Appointment  as  Reserves  of  the  Air 
Force  or  USAF  Without  Component; 
AF  Form  24;  OMB  Control  Number 
0701-0096 

Type  of  Request:  Revision 

Number  of  Respondents:  4,500 

Responses  Per  Respondent:  1 

Annual  Responses:  4,500 

Average  Burden  Per  Response:  20 
minutes 

Annual  Burden  Hours:  1.500 

Needs  and  Uses:  The  information 
collected  hereby,  enables  Air  Force 
application  processing  activities,  and 
approval  authorities,  to  make 
determinations  regarding  applicant 
eligibility,  availability,  and  selection 
for  appointment  in  the  Reserves  of  the 
Air  Force,  or  during  times  of  war  or 
national  emergency,  as  USAF  Without 
Component. 

Affected  Public:  Individuals  or 
households 

Frequency:  On  occasion 

Respondent's  Obligation:  Requinni  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Mr.  Edward  C. 
Sjjringer 
Written  comments  and 

recommendations  on  the  proposed 


in£annation  collection  should  be  sentjto 
Mr.  Springer  at  the  Office  of 
Nfanagemeot  and  Budget.  Desk  Officer 
for  DoD.  Room  10236,  New  Executive 
OfTice  Building,  Washington.  DC  20503. 
DOD  Qeamnce  Officer:  Mr.  William 

Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
(efferson  Davis  Highway.  Suite  1204. 
Arlington.  VA  22202-4302. 

Diited:  October  25. 1994. 

Patricia  L.  Toppings. 

'  hmate  OSD  Federal  Register  Liaison 
( 'fficer.  Department  of  Defense. 

|FK  Doc.  94-26«29  Filed  10-28-94:  8:45  am} 
eiLUMC  cooe  50ooo«  m 


DEPARTMENT  OF  ENERGY 

Energy  Infomwlion  Administration 

Agency  informatton  CoUection  Under 
Review  by  the  Office  of  Management 

and  Budget 

AGENCY:  Energy  Information 

Administration. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SU*«IARV:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
f-nergy  information  collections  listed  at 
the  end  of  this  notice  to  the  Office  of 
Nfanagement  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
t>6-511.  44  U.S.C  3501  et  aeq).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
prot:urement  assistance  requirements 
« oliected  by  the  Department  tif  Energy 
(DOE). 

Each  entry  contains  the  following 
iiilormation:  (1)  The  sponsor  of  the 
lolleiJion;  (2) Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
.ipplicable):  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new.  revision,  extension, 
or  reinstatement:  (6)  Frequency  of 
« ollection;  (7)  Respon.se  obligution.  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public:  (9)  An  estimate  of  the  number  of 
respondents  p>er  report  period;  (10)  An 
e.stimate  of  the  number  of  responses  per 
respondent  annually:  (11)  An  estimate 
of  the  average  hours  per  response:  (12) 
The  estimated  total  annual  respondent 
burden:  and  (13)  A  brief  abstract 
describing  the  proposed  colletlion  and 
ttie  respondents. 


DATEi :  Comments  must  be  filed  on  or 
befor  I  November  30, 1994.  If  you 
antic  pate  that  you  will  be  submitting 
comi^ents  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  sol  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

AODRI  iSSES:  Address  comments  to  the 
Depa:  tment  of  Energy  Desk  Officer. 
Offio  of  Information  and  Regulatory 
Affaii  5.  Office  of  Management  and 
Budg  ft.  726  Jackson  Place  N.W.. 
Washington.  D.C.  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address  ' 
belov .) 

FOR  F  IRTHER  MFORMATION  CONTACT: 
Norm  a  M.  White.  Office  of  Statistical 
Stanc  ards.  (EI-73).  Foirestal  Building, 
U.S.  1  lepartment  of  Energy,  Washington, 
D.C. ;  0585.  Ms.  White  may  be 
telepl  ioned  at  (202)  254-5327. 

SUPPtkMENTARY  INFORMATKM: 

The  energy  information  collection 
subm  tted  to  OMB  for  review  was: 

1  Fe<  eral  Energy  Regulatory 
Coi  imission 

2.  FB  :C-511 

3.  19(  2-0069 

4.  Ap  ilication  for  Transfer  of  License 

5.  Ext  msion 

6.  On  occasion 

7.  Ma  idatory 

8.  Inc  ividuals  or  households.  State  or 
loci  I  governments,  businesses  or 
oth  (r  for-profit,  Federal  agencies  or 
em  iloyees.  non-profit  institutions. 
an(  small  businesses  or  organizations 

9.  23  espondents 

10.  1  esponse 

11.  4(  hours  per  response 

12.  9;  0  hours 

13.  Ti  I  carry  out  the  requirement  of  Part 
1 . !  ections  4(e)  and  8  of  the  Federal 
Po\  rer  Act.  These  sections  direct  that 
a  h  droelectric  license  may  be 

trai  sferred  upon  application  executed 
joic  tly  by  the  parties  of  the  proposed 
trai  sfer  and  in  agreement  with  the 
FE1:C 

Slal  itory  Authority:  Section  2(a)  of  tbe 

Haperfrork  Keduction  Act  of  1980  (Pub.  L. 

1).  which  amended  Chapter  35  of 

United  States  (k)de  (See  44  U.S.C. 

)and(cHl)). 

in  Wa.shin(>ton.  D.C,  October  25. 


9t  -511 
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Direi. 
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l)r. 


M.  Bishop. 

.  Office  ofStuiistical  Standards, 
lufotmation  Administration. 

94-26922  Filed  10-28-94:  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG95-4-000.  et  aL) 

Altresco  Pittsfleld,  LP.,  et  ai.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Octolwr  24. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Altresco  Pittsfield,  L.P. 

iD(K;ki't  .No.  EC95-4-0001 

On  October  11. 1994.  Ahresco 
Pittsfield.  LP.  ("Altresco").  with  its 
address  at  One  Bowdoin  Square.  Boston 
MA  02114.  filed  with  the  Federal 
Energy  Regulatory  Commission  (the 
"Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Altresco  is  the  lessee  and  operator  of 
an  approximately  165  MW  (net)  gas- 
fired  cogeneration  facility  (the 
"Facility")  located  in  Pittsfield. 
Massachusetts.  The  Facility  commenced 
commercial  operation  in  September, 
1990.  Altresco  will  sell  all  of  the  electric 
energy  produced  by  the  Facility  at 
wholesale.  Electric  energy  produced  by 
the  Facility  is  sold  to  New  England 
Power  Company.  Commonwealth 
Electric  Company  and  Cambridge 
Electric  Light  Company. 

Comment  date:  November  14.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Nevada  Power  Company 

(Docket  No.  EL92-41-0021 

Take  notice  that  on  September  30. 
1994.  Nevada  Power  Company  tendered 
for  filing  a  revised  copy  of  its  refund 
report  in  the  above-referenced  docket. 

Comment  date:  November  7. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Midwest  Power  Systems.  Inc. 

I  Docket  No.  ER94-985-000I 

Take  notice  that  on  October  5.  1994. 
Midwest  Power  Systems.  Inc.  tendered 
for  filing  Amendment  No.  2  to  the 
Electric  Interchange  and 
Interconnection  Agreement  with 
Indianola  Waterworks. 

Comment  date:  November  7, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 

{Docket  No.  EK94- 1 15.5-0001 

Take  notice  that  on  October  17.  1994, 
New  England  F'ower  Company  tendered 


; 
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for  filing  an  amendment  to  its  April  14. 
1994.  filing  in  the  above-referenced 
docket. 

Comment  date:  November  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  LG&E  Power  Markding,  Inc. 

(Docket  No.  ER94-1 188-002) 

Take  notice  that  on  October  11. 1994, 
LG&E  Power  Mariteting,  Inc.  (LG&E) 
filed  certain  information  as  required  by 
the  Commission'^  August  19, 1994, 
order  in  Docket  No.  ER94-1 188-000. 
Copies  of  LGSeG's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

6.  Camelot  Energy  Services 

(Docket  Na  ER94-1457-001) 

Take  notice  that  on  October  11. 1994. 
Camelot  Energy  Services  (CES)  filed 
certain  information  as  required  by  the 
Conunission's  September  30, 1994, 
letter  order  in  EHxdcet  No.  ER94-1457- 
000.  Copies  of  CES's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

7.  Central  Maine  Power  Company 

(Docket  No.  ER94-1669-000| 

Take  notice  that  on  October  17, 1994, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  supplemental 
information  in  support  of  a  Power 
Purchase  Agreemrait  between  CMP  and 
Unnamed  Subsidiary,  under  which  CMP 
will  purchase  and  Subsidiary  will  sell 
all  of  the  energy  and  capacity  from  a  32 
MW  biomass-hieled  generating  facility 
located  in  the  Town  of  Fort  Fairfield, 
Maine.  CMP  now  provides 
supplemental  information  containing  a 
formula  for  determining  the  Capacity 
Charge  component  of  the  rate. 

Comment  date:  November  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Vii^ginia  Electric  and  Power 
Company 

(Docket  No.  ER95-37-000I 

Take  notice  that  on  October  14, 1994, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  between  AES  Power, 
Inc.  and  Virginia  Power,  dated 
September  27, 1994,  under  the  Power 
Sales  Tariff  to  Eligible  Purchasers  dated 
May  27, 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  AES  Power, 
Ina  imder  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 


Copies  of  the  filing  were  served  upon 
the  Virginia  State  Quporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  November  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Vii^nia  Electric  and  Power 
Company 

[Docket  No.  ER95-38-0001 

Take  notice  that  on  October  14. 1994, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  between  Ohio 
Edison  and  Virginia  Power,  dated 
September  20, 1994,  under  the  Power 
Sales  Tariff'  to  Eligible  Purchasers  dated 
May  27. 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  Ohio 
Edison  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  November  7, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Douglas  M.  Costle 

[Docket  No.  1D-285S-00QI 

Take  notice  that  on  October  11, 1994, 
Douglas  M.  Costle  (Applicant)  tendered 
for  filing  an  application  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 
Director — Niagara  Mohawk  Power 

Corporation 
Director^— Air  &  Water  Technologies 

Corporation 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commis.sion, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C  20428,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  tobe 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€«ome  a  party 


must  file  a  motion  to  intervene.  Copiibs 

of  this  fi  ling  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-26862  Filed  10-28-94;  8:45  anil 

BILLING  COOC  6M7-01-P 


[Docket  htos.  QF86-1014-00«  and  EL94-Z7- 

ooq 

Newark  Bay  Cogeneration  Partnership. 
L.P..  Notice  of  Amendment  to  RFing 

October  25.  1994. 

On  October  20, 1994,  Newark  Bay 
Cogeneration  Partnership,  L.P.  (Newark 
Bay)  tendered  for  filing  an  amendment 
to  its  filing  in  these  dockets. 

The  amendment  pertains  to 
information  relating  to  Newark  Bay's 
Petition  For  Temporary  Waiver  of  the 
Commission's  Regulations  under  the 
Public  Utility  Regulatory  Policies  Act  oi 
1978  (PURPA). 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Conunission,  825  North 
Capitol  Street,  N.E..  Washington.  D.C 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procediue.  All  such 
motions  or  protests  must  be  filed  by 
November  10, 1994,  and  must  be  serxwi 
on  the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestors  party  to  the  proceeding.  Any 
person  wishirig  to  become  a  party  must 
file  a  petition  to  intervene.  Copies  of 
these  submittals  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
.Secretary. 
[PR  Doc.  94-26860  Filed  10-28-^94;  8:45  ami 

BILLING  COOC  C717-01-M 


[Docket  No.  EL94-83-000I 

Ogden  Martin  Systems  of  Onondaga 
Limited  Partnership;  Notice  of 
Issuance  of  Order 

October  25.  1994. 

On  August  1,  1994,  Ogden  Martin 
Systems  of  Onondaga  Limited 
Partnership  (Ogden)  filed  a  petition 
seeking  waiver  of  certain  of  the 
Commission's  regulations.  In  particular. 
Ogden  requested  that  the  Commis.sion 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
scHTiirities  and  assumption.s  of  liabiMty 


by  Ogden.  On  October  14, 1994,  the 
Commission  issued  an  Order  Granting 
Waiver  of  Regulations  And  Denying 
Refund  Request  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  October  14, 1994 
Order  granted  the  request  for  blanket 
approval  under  18  CFR  Part  34,  subject 
to  the  following  conditions  found  in 
Ordering  Paragraphs  (D),  (E).  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Ogden 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211. 
385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  se1  forth  in  Order  (D) 
above.  Ogden  is  authorized  to  issue  - 
securities  and  to  assume  obligations  or 
liabilities  as  guarantor,  endorser,  surety. 
Of  otherwise  in  respect  of  any  security 
of  another  person;  provided  that  such 
issue  or  assumption  is  for  some  lawful 
object  within  the  corporate  purposes  of 
the  applicant,  compatible  with  the 
public  iiiterest.  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  and  to  require  a 
further  showing  that  neither  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  Ogden 's  issuance  of 
securities  or  assumption  of  liabilities  or 
by  continued  holding  of  interlocks. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  inter\'ene 
or  protests,  as  set  forth  above,  is 
November  14, 1994.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch. 
Room  3308.  941  North  Capitol  Street 
NE..  Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  94-26857  Filed  10-28-94;  8:45  am] 

BILUNO  COM  6717-01-M 


[Docket  No.  EG95-3-000,  et  al.] 

TermotMrranquilla  S.A.  (ESP),  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

October  21. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


l.linu 

|Do<^etl 


'59,  No.  209  /  Monday,  October  31,  1994  /  Notices 


nnobairanquilla  S.A.  (ESP) 

No.  EG95-3-000] 

Oh  October  14, 1994, 
Termobarranquilla  S.A.,  Empresa  de 
Ser^icios  Publicos  ("TEBSA")  filed  with 
the  federal  Energy  Regulatory 
Coi^mission  ("Commission")  an 
app  ication  for  determination  of  exempt 
whc  lesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regi  lations. 

In  its  application,  TEBSA  states  that 
it  is  a  Colombian  corporation  formed  to 
devi  ilop,  finance,  refurbish,  own  and 
opei  ate  the  Termobarranquilla 
Generating  Facility  (Facility)  located 
neat  Barranquilla,  Colombia.  The 
Fad  iity  will  consist  of  the  existing  plant 
witi  a  nominal  production  capacity  of 
app  oximately  240  MW  and 
app  oximately  750  MW  of  new  gas-fired 
con  jined  cycle  production  capacity. 
TEE  5A  is  owned  by:  (1)  ABB  Energy 
Ven  ureslnc,  a  Delaware  corporation, 
and  ABB  Power  Generation  Ltd.  of 
Bad  in,  Switzerland,  which  are  indirect 
whc  lly-owned  subsidiaries  of  ABB  Asea 
Bro'  m  Boveri  Ltd.  of  Zurich, 
Swi  zerland;  (2)  Energy  Initiatives,  Inc.. 
a  w  loUy-owned  subsidiary  of  General 
Pub  ic  Utilities  Corporation;  (3)  member 
com  panies  of  the  Lancaster  Distral 
Groi  ip;  and  (4)  CORELCA,  a  wholly 
gov(  mment-owned  utility  incorporated 
und  }r  the  laws  of  Columbia. 

C  )mment  date:  November  9, 1994.  in 
acc(  rdance  with  Standard  Paragraph  E 
at  tl  e  end  of  this  notice.  The 
Con  mission  will  limit  its  consideration 
of  ci  imments  to  those  that  concern  the 
ade(  uacy  or  accuracy  of  the  application. 

2.  P  >I  Enei^gy,  Inc. 

(Doc  tet  No.  ER94-1434-0001 
T  ike  notice  that  PSI  Energy.  Inc. 

(PS  I.  on  October  5. 1994.  tendered  for 

filir  g  a  Certificate  of  Concurrence 

bet\  reen  PSI  and  Enron  Power 

Mar  ceting.  Inc.  (Enron). 
C  jpies  of  the  filing  were  served  on 

Enr  »n  Power  Marketing,  Inc.,  Texas 

Pub  ic  Utility  Commission  and  the 

Ind  ana  Utility  Regulatory  Commission. 
C  ymment  date:  Novemoer  3, 1994.  in 

acc(  rdance  with  Standard  Paragraph  E 

at  tie  end  of  this  notice. 

3.  T  be  Washington  Water  Power 
Con  ipany 

(Do<  ket  No.  ER94-1652-O00J 

T  ike  notice  that  on  September  14. 
199 1.  The  Washington  Water  Power, 
Coi  ipany  (WWP).  tendered  for  filing 
wit  1  the  Federal  Energy  Regulatory 
Cor  imission  pursuant  to  18  CFR  Part  35. 
the  mnual  contract  rate  for  the  15- Year 
Agreement  for  Purchase  and  Sale  of 
Firm  Capacity  and  Energy  between  The 


Washington  Water  Power  Company 
(WWP)  and  Puget  Sound  Power  &  Light 
Company.  WWT  requests  that  the 
Commission  accept  the  Agreement  for 
filing,  effective  April  1, 1994,  and  waive 
the  60-day  notice  requirement. 

A  copy  of  the  filing  was  served  upon 
Puget  Sound  Power  &  Light  Company. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Maine  Yankee  Atomic  Potver 
Company 

[Docket  No.  ER94-1699-000J 

Take  notice  that  Maine  Yankee 
Atomic  Power  Company,  on  September 
30. 1994.  tendered  for  filing  proposed 
changes  in  its  FPC  Electric  Service 
Tariff  No.  1.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  annually 
by  $40,000  in  1994  and  $28,000  in  1995 
based  on  the  12  month  period  ending 
1993.  This  is  an  0.036%  increase  over 
1993  rates. 

Maine  Yankee  is  making  a  limited 
Section  205  filing  solely  for  amounts  to 
fund  post-retirement  benefits  other  than 
pensions  (PBOPs)  pursuant  to  the 
requirement  of  SFAS  106. 

Copies  of  the  limited  Section  205 
filing  were  served  upon  Maine  Yankee's 
jurisdictional  customers,  secondary 
customers,  and  Massachusetts 
Department  of  Public  Utilities.  Vermont 
Public  Service  Board.  Connecticut 
Public  Utilities  Control  Authority, 
Maine  Public  Utilities  Commission, 
New  Hampshire  Public  Utilities 
Commission  and  Office  of  the  Public 
Advocate.  State  of  Maine. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Idaho  Power  Company 

IDocket  No.  ER94-1 686-000) 

Take  notice  that  on  October  17, 1994. 
Idaho  Power  Company  (Idaho)  tendered 
for  filing  a  Certificate  of  Concurrence  to 
the  Service  Agreement  under  Idaho's 
FERC  Electric  Tariff  Revised  Volume 
No.  1. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southwestern  Electric  Power 
Company 

(Docket  No.  FA91-70-001J 

Take  notice  that  on  October  3, 1994, 
Southwestern  Electric  Power  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Delmarva  Power  fc  Light  Company 

(Docket  No.  FA92-39-0011 

Take  nocice  that  on  October  18, 1994, 
Delmarva  Power  &  Light  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  November  3, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Selkirk  Cogen  Partners,  LP. 

IDocket  No.  QF89-274-01l| 

On  October  18, 1994,  Selkirk  Cogen 
Partners,  L.P.  (Applicant),  of  Creble 
Road,  County  Route  55,  Selkirk,  New 
York  12158,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  Applicant,  the 
cogeneration  fadhty  is  located  at  the 
site  of  General  Electric  Company's 
Plastics  Operation  facility  in  Selkirk, 
New  York.  The  Commission  originally 
certified  the  topping-cycle  cogeneration 
facility  in  JMC  Selkirk,  Inc..  48  FERC 
1 62,228  (1989),  and  recertified  it  in 
Selkirk  Cogen  Partners,  LP.,  51  FERC 
1 61.264  (1990).  On  June  18, 1990.      • 
October  16, 1992,  March  10, 1993,  and 
June  16, 1993,  Applicant  filed  notices  of 
self-recertification  with  respect  to  Phase 
I  of  the  facility.  The  Commission 
certified  the  facility  with  respect  to 
Phase  I  and  Phase  n  in  Selkirk  Cogen 
Partners.  LP.,  59  FERC  1 62,254  (1992). 
On  October  16. 1992,  March  10. 1993, 
June  16, 1993,  May  2, 1994,  and  August 
25, 1994,  Applicant  filed  notices  of  self- 
recertification  with  respect  to  Phase  I 
and  Phase  D  of  the  facility.  The  instant 
request  for  recertification  is  due  to  a 
change  in  ownership  of  the  facility. 

Comment  date:  Thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
ishould  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-26881  Filed  10-28-94;  8:45  am| 

BILUNO  COOC  e717-«t-P 

[Project  No.  2009-003  North  Carolina] 

Virginia  Electric  &  Power  Co.; 
Availability  of  Scoping  Document 

October  25. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  486. 
52  FR  47897,  December  17, 1987),  the 
Office  of  Hydropower  Licen  -ing  has 
undertaken  preparation  of  an 
Environmental  Impact  Statement  (HIS) 
for  the  application  for  Non-project  Use 
of  Project  Lands  and  Waters  at  the 
Gaston  and  Roanoke  Rapids  Project 
(FERC  No.  2009),  located  on  the 
Roanoke  River.  The  proposed  water 
intake  and  pipeline  would  be  located  in 
Brunswick.  Greenville,  Sussex, 
Southhampton  and  Isle  of  Wight 
Counties,  Virginia. 

On  July  1. 1994,  the  Commission 
issued  a  Notice  of  Intent  to  Prepare  an 
EIS  and  to  conduct  Scoping  Meetings. 
Public  scoping  meetings  were  held  at 
the  following  dates  and  locations: 

•  July  14, 1994,  Scoping  Meeting  held 
in  Raleigh,  NC. 

•  July  18, 1994,  Scoping  Meeting  held 
in  South  Hill,  VA. 

•  July  20, 1994,  Scoping  Meeting  held 
in  Virginia  Beach,  VA. 

The  period  for  providing  written 
comments  on  scoping  dosed  on  August 
19,  1994.  Comments  on  scoping  were 
received  from  federal,  state,  and'local 
government  entities,  private 
organizations,  and  individuals.  At  this 
time,  the  process  of  reviewing  and 
analyzing  comments  received  during 
scoping  is  complete. 

As  part  of  the  process  of  scoping  the 
EIS,  the  Office  of  Hydropower  Licensing 
has  produced  a  Scoping  Document  Two 
(SD2).  The  SD2  summarizes  the 
following  elements:  the  scoping  process, 
scoping  comments  received  during 
public  meetings,  and  scoping  comments 
received  from  written  testimony. 
Further,  the  SD2  provides  a  general 
overview  of  issues  that  will  be  evaluated 
in  the  EIS  as  well  as  issues  that  do  not 
warrant  further  evaluation.  The  SD2 
also  includes  a  schedule  for  issuing  the 
draft  EIS  and  final  EIS. 


Copies  of  the  SD2  are  available  for 
review  in  the  PubUc  Reference  Branch, 
Room  3104,  of  the  Commission's  offtces 
at  941  North  Capitol  Street,  N.E.. 
Washington,  DC  20426. 

For  further  information,  please 
contact  Steve  Edmondson  at  (202)  219- 
2653. 

Lois  D.  Casbell. 

Secretary. 

(FR  Doc.  94-26846  Filed  10-28-94;  8:45  a.Tvl 

BILUNG  CODE  6717-01-M 


(Docket  No.  RP9S-17-00(q 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Changes  Proposed  in  FERC 
Gas  Tariff 

October  25. 1994. 

Take  notice  that  on  October  21. 1994, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets.  effective-November  20. 
1994: 

Sixteenth  Revised  Sheet  No.  20A 
Original  Sheet  No.  94E 
First  Revised  Sheet  No.  706 
First  Revised  Sheet  .No.  707 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  (i)  update  Algonquin's 
direct  transition  cost  recovery 
mechanism  to  reflect  the  allocation 
proportions  established  pursuant  to 
Algonqujns  Commission-approved 
March  'r^l994.  Stipulation  and 
Agre-jment  in  Docket  Nos.  RP93-14- 
000.  et  al.  and  (ii)  allocate  additional 
charges  under  the  stipulated  allocation. 

Alyonquin  states  that  copies  of  its 
filing  were  mailed  to  all  ctistomers. 
interested  State  Commissions,  and  all 
p.irties  to  the  above  captioned  dockets. 

Any  person  desiring  to  be  heard  or  to 
piote-it  said  filing  sho\ild  file  a  motion 
to  itiicrveiie  or  protest  with  the  Federal 
Ener^v  Regulatory  Commission,  825 
Norlh  Capitol  Street,  N.W.,  Washington, 
DC.  20426.  in  accordance  with  385.214 
and  385.211  of  the  Commission's  Rules 
of  Prii';tit:e  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  beloi*  November  1. 1994.  Protests 
will  be  considered  by  the  Commission 
in  deio.Tnining  the  appropriate  ac-lion  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

UbCCaalwU, 

Secretary. 

IFR  Doc  94-26856  Filed  10-28-94;  8:45  am) 

MLUNO  COM  Vn7-0\-U 


Docket  No.  RP95-16-000] 

Florida  Gas  Transmission  Co.;  Notice 
of  Compliance  Filing 

October  25. 1994. 

Take  notice  that  on  October  21, 1994. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
December  1,1994: 

Sixth  Revised  Sheet  No.  8B 
First  Revised  Sheet  No.  8D 
Second  Revised  Sheet  No.  18 
Third  Revised  Sheet  No.  46A 
Second  Revised  Sheet  No.  47 
First  Revised  Sheet  No.  206 
Fifth  Revised  Sheet  No.  207 

FGT  states  that  it  is  proposing  tariff 
provisions  modifying  fuel  retainage  for 
its  Western  Division  transportation 
services.  Specifically,  FGT  is  proposing 
to  modify  its  FTS-1  and  ITS-l  Rate 
Schedules  to  provide  that  FGT  will 
chai^ge  Western  Division  forwardhaul 
shippers  a  fuel  percentage  based  on  the 
number  of  compressors  utilized  in 
providing  the  service.  FGT  states  that  it 
believes  this  modification  is  necessary 
to  make  FGTs  Western  Division  service 
competitive  with  other  transporters. 

FGT"s  FTS-1  and  ITS-l  Rate 
Schedules  provide  that  FGT  may  charge 
individual  shippers  for  Western 
Division  transportation  service  less  than 
the  maximum  rates  set  forth  on  the 
currently  effective  Sheet  No.  8B 
applicable  to  such  service.  FGT  states 
that  it  has  routinely  discounted  its 
maximum  facility  and  service  charges 
for  Western  Division  transportation  to 
compete  with  the  large  number  of 
interestate  and  intrastate  pipelines 
operating  in  the  area  served  by  FGT. 
Many  potential  Western  Division 
transportation  opportunities  involva 
"short  hauls"  on  FGT's  supply  area 
laterals  and  mainline  that  require  the 
use  of  little,  if  any,  compression. 
However,  operation  of  the  provisions  of 
the  Fuel  Reimbursement  Charge  of 
Section  27  ofJGT's  General  Terms  and 
Conditions  would  result  in  FGT 
absorbing  any  discount  of  the  Fuel 
Reimbursement  Charge.  These 
provisions  would  result  in  FGT  losing 
money  on  almost  any  transaction  where 
FGT  discounted  fuel. 
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lerefore,  FGT  is  proposing  to  modify 
its  FUel  Reimbursement  Charge  to 
proMJide  that  Western  Division 
traniportation  service  will  be  charged  a 
fuel  retainage  percentage  on  a  per 
compressor  basis. 

Specifically,  FGT  is  proposing  a 
Western  Division  fuel  percentage  of 
0.50fe()  per  compressor  up  to  a  maximum 
percentage  not  to  exceed  the  effective 
maximum  Fuel  Reimbursement  Charge 
as  defined  in  Section  27  of  FGT's 
General  Terms  and  Conditions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneipy  Regulatory  Commission,  825 
NorA  Capitol  Street  NE.,  Washington, 
E>C :  0426,  in  accordance  with  Sections 
385.  :14  and  385.211  of  the 
Com  nission's  Rules  and  Regulations. 
All  s  Lich  motions  or  protests  should  be 
filed  on  or  before  November  1, 1994. 
Proti  (Sts  will  be  considered  by  the 
Com  mission  in  determining  the 
appi  Qpriate  actions  to  be  taken,  but  will 
not  J  erve  to  make  protestants  parties  to 
the  I  roceedings.  Any  person  wishing  to 
beco  me  a  party  must  file  a  motion  to 
intei  vene.  Copies  of  this  filing  are  on 
file  1  nth  the  Commission  and  are 
avai  able  for  public  inspection. 
Lois  p.  Cashell. 
Secrmary. 
IFR  poc.  94-26855  Filed  10-28-94;  8:45  am] 

ULlMto  COOC  •717-01-M 

] : 

[Proj^  No.  2375-ME] 

InteWtational  Paper  Company;  Notice 
of  Inlent  To  File  an  Application  for  a 
F^  License 

Octoier  25. 1994. 

Twe  notice  that  International  Paper 
Company,  the  existing  licensee  for  the 
Rilej,  Jay,  and  Livermore  Falls  Project 
No.  1375.  filed  a  timely  notice  of  intent 
to  fife  an  application  for  a  new  license, 
purs  iant  to  18  CFR  16.6  of  the 
Cora  mission's  Regulations.  The  original 
licer  se  for  Project  No.  2375  was  issued 
effec  tive  October  1, 1950.  and  expires 
September  30, 1999. 

The  project  is  located  on  the 
And  oscoggin  River  in  Franklin,  Oxford 
and  Vndroscoggin  Counties,  Maine.  The 
prim  lipal  works  of  the  Riley,  Jay,  and 
Live  more  Falls  Project  include  three 
dam  and  reservoir  developments:  Riley 
with  an  L-shaped  concrete-capped  rock- 
filler  timber  crib  dam  about  649  feet 
long  a  578  acre  reservoir  at  elev  374.92 
ft  Ui  GS,  and  a  powerhouse  with  an 
instj  lied  capacity  of  7.800  Kw,  Jay  with 
a  coi  icrete  gravity  dam  893  feet  long,  a 
206 1  icre  reservoir  at  elev  354  ft  USGS. 
and  I  powerhouse  with  an  installed 


capacity  of  3,125  Kw;  and  Livermore 
Falls  with  an  L-shaped  concrete  dam 
849  feet  long,  a  46  acre  reservoir  at  elev 
312.6  ft  USGS,  and  a  powerhouse  with 
an  installed  capacity  of  8,615  Kw;  all 
have  transmission  line  connections  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  International  Paper 
Company,  Androscoggin  Mill,  Riley 
Road,  Environmental  Affairs  Building, 
Jay,  Maine  04239. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to  ' 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  September  30. 
1997. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-26847  Filed  10-28-94;  8:45  am] 
ULUNQ  CODE  STir-OI-M 

[Docket  No.  CP95-31-00(q 

NorAm  Gas  Transmission;  Notice  of 
Request  Under  Blanket  Authorization 

October  25. 1994. 

Take  notice  that  on  October  21, 1994, 
NorAm  Gas  Transmission  (NorAm), 
1600  Smith  Street.  Houston,  Texas 
77002,  filed  in  Docket  No.  CP95-31-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate  a 
delivery  tap  for  service  to  ARKLA,  a 
division  of  NorAm  Energy  Corp. 
(ARKLA),  in  Logan  County.  Arkansas, 
under  NorAm 's  blanket  certificate 
issued  in  Docket  No.  CP82-384-O00  et 
al.  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  all  as  more  fiiUy  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NorAm  proposes  to  install  the  tap  on 
its  Line  BT-14  for  ARKLA  to  make 
deliveries  to  a  single  customer  in  Logan 
County.  It  is  stated  that  deliveries 
through  the  proposed  tap  would  be  1 
MMBtu  equivalent  on  a  peak  day  and 
approximately  85  MMBtu  equivalent  on 
an  annual  basis.  It  is  estimated  that  the 
cost  of  construction  would  be  $1,400, 
for  which  NorAm  would  be  reimbursed 
by  ARKLA.  It  is  asserted  that  NorAm 
has  sufficient  capacity  to  accomplish 
the  deliveries  without  detriment  or 
disadvantage  to  its  other  customers  and 
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that  NorAm 's  tariff  does  not  prohibit  the 
addition  of  new  delivery  points.  It  is 
further  asserted  that  the  deliveries 
would  be  within  ARKLA 's  certificated 
entitlement  from  NorAm. 

Any  {>erson  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protect  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawrn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-26851  Filed  10-28-94;  8:45  am) 

BH.LINO  000c  t717-«1-M 

[Docket  No.  ER94-1633-000] 

Northern  States  Power  Co.;  Notice  of 
Filing 

October  25. 1994. 

Take  notice  that  October  14, 1994, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  an 
Amendment  to  Connection  Agreement 
No.  53  between  NSP  and  Cooperative 
Power  Association  (CPA). 

NSP  has  filed  this  amendment  to 
clarify  that  the  in-service  date  was 
September  9, 1994,  rather  than  the 
tentative  date  which  was  stated  in  our 
original  filing,  September  14, 1994. 
Accordingly,  NSP  hereby  submits  its 
request  that  the  Commission  accept  this 
Agreement  for  filing  as  of  the  in-service 
date  of  September  9, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  7, 1994.. Protests 
will  be  considered  by  the  Cokjmissioj: 
in  determining  the  appropriateaction  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-26858  Filed  10-28-94;  8:45  am) 

BN.LINO  cooc  enr-oi-M 


[Project  No.  8277  Maine] 

Otis  Hydroelectric  Co.;  Notice  of  Intent 
To  File  an  Application  for  a  New 
License 

October  25. 1994. 

Take  notice  that  Otis  Hydroelectric 
Company,  the  existing  licensee  for  the 
Otis  Hydroelectric  Project  No.  8277. 
filed  a  timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  8277  was  issued  effective 
September  19, 1984,  and  expires 
September  30, 1999. 

The  project  is  located  on  the 
Androscoggin  River  in  Franklin  and 
Androscoggin  Counties,  Maine.  The 
principal  works  of  the  Otis  Project 
include  an  L-shaped  dam  with  a 
concrete  gravity  section  about  379  feet 
long  topped  with  flashboards,  a  stone 
masonry/concrete  headgate  structure 
about  189  feet  long,  a  concrete  wall 
about  198  feet  long  extending 
downstream,  a  concrete  forebay  wall  95 
feet  long,  and  a  powerhouse  headworks 
structure;  a  115  acre  reservoir  at  elev 
339.5  ft  USGS;  a  powerhouse  containing 
two  generators  with  a  total  installed 
capacity  of  10,000  Kw;  a  transformer 
and  overhead  transmission  line 
connection  to  International  Paper 
Company's  Androscoggin  Mill;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  Intemational  Paper 
Company,  Androscoggin  Mill,  Riley 
Road,  Environmental  Affairs  Building, 
Jay,  Maine  04239. 

Pursuant  to  18  CFR  16.8,  16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
appUcations  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
""le^piration  of  the  existing  license. 
All  applications  for  license  for  this 
proj«:t  must  be  filed  by  September  30, 
1 99  7N 

Lois  D.  Casheir, 
Secretory. 

IFR  Doc.  94-26848  Filed  10-28-94:  8:45  ami 
BiLUNG  cooc  mr-oi-M 


Pocket  No.  MQ91-7-000] 

Ozark  Gas  Transmission  System; 
Notice  of  Filing 

October  25. 1994. 

Take  notice  that  on  July  8, 1994, 
Ozark  Gas  Transmission  System  (Ozark) 
made  a  filing,  under  protest,  in  the 
above-captioned  docket  concerning  its 
compliance  with  Order  Nos.  497  et  o/.' 
Specifically,  Ozark  modified  its 
Standard  E,  18  CFR  161.3(e)  (1994).  on 
July  8. 1994,  in  response  to  a 
Commission  order  issued  on  June  23. 
1994.2 

Ozark  states  that  copies  of  this  filing 
were  served  upori  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  of  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
Sections  385.211  or  385.214).  All  such 
motions  to  intervene  or  protest  should 
be  filed  on  or  before  November  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Comm.ission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc.  94-26896  Filed  10-28-94:  845  ami 

BILUNG  CODE  S717-01-M 


'  Order  No.  297.  53  FR  22139  (June  14.  1988).  UI 
FERC  Stats.  &  Regs.  1 30.820  (1988):  Order  No.  497- 
A.  order  on  rehearing.  54  FR  52781  (Det^mber  22. 
1989).  in  FERC  Stais.  h  Regs.  1 30.868  (1989):  Order 
No.  497-D,  orrfer  extending  sunset  date.  55  FR 
53Z91  (December  28. 1990).  HI  FERC  Stats.  *  Regs. 
1 30.908  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2. 1992).  ID  FERC 
Stats.  &  Regs.  1 30,934  (1991).  rehearing  denied.  57 
FR  5815  (February  18. 1992).  58  FERC  161.139 
(1992);  Tenneco  Gat  v.  FERC  (aflirmed  in  pan  and 
remanded  in  part),  969  F.  2d  1187  (D.C  Or.  1992): 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  dote.  Ill  FERC  Stats.  A  Regs.  1 30.958 
(December  4,  1992),  57  FR  58978  (December  14. 
1992):  Order  No.  497-E.  order  on  reheonng  and 
extending  sunset  date.  59  FR  243  (Januarv  4,  1994). 
65  FERC  1 61.381  (December  23, 1993):  Order  No. 
497-F.  order  denying  rehearing  and  grantir»g 
clarification.  59  FR  15336  (April  1, 1994).  66  FERC 
161.347  (March  24.  1994):  and  Order  No.  497-G.- 
order  extending  sunset  dole.  59  FR  32884  (June  27. 
1994).  Ill  FERC  Stats.  «  Regs.  1 30.996  (June  17. 
1994). 

-67  FERC  161.381  (1994). 
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(Doctot  No.  IIIIQ91-7-00q 

Ozarfc  Qm  Tranamissk>n  System: 
Notice  of  Filing 

October  25, 1994. 

Take  notice  that  on  July  8. 1994, 
Ozark  Gas  Txansmission  System  (Ozark) 
made  a  filing,  under  protest,  in  the 
above-captionad  docket  concerning  its 
compliance  with  Order  Nos.  497  et  a/.> 
Specifically,  Ozark  modified  its 
Standard  E.  18  CFR  161.3(e)  (1994).  on 
luly  8, 1994,  in  response  to  a 
Commission  order  issued  on  June  23, 
1994.2 

Ozark  states  that  copies  of  this  filing 
were  served  upon  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  of  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fiie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington, 
DC.  20426,  in  accordance  with  Rules 
21 1  or  214  of  the  Commission's  Rules  of 
Practice  and  procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  November  9, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcN^ome  a  party 
must  file  a  motion  to  intervone.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashcU. 
Secretary. 

1FR  Doc.  94-26852  Filed  10-28-94;  8:45  am] 
BILUNQ  COOC  6717-01-M 


'  Order  No.  497,  53  FR  22139  (lu.Te  14.  ]98«).  HI 
^■ERC  Stats,  ft  Regs.  1  30J20  (1988);  Order  ^4o.  497- 
A,  order  on  rehearing,  54rFR  52781  (December  22. 
1989).  m  nERC  Stat*,  h  Regs.  30.868  (1989);  Order 
No  497-B.  order  extending  sunset  date.  55  FR 
s;»291  (December  28.  1990).  m  FERC  S(at5.  ft  Reg-s. 
1  30.908  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2, 1992).  HI  FERC 
Stals.  k  Regs.  1  30.934  (1991).  rehearing  denied.  57 
ra  5815  (February  18.  1992).  58  FERC  1  61.139 
(1992);  Tenn«co  Gas  v.  FERC  (afTirmed  in  part  and 
remanded  in  part).  969  F.  2d  1 187  p.C.  Cir.  1992); 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  tU  FERC  Suts.  It  Regs.  1  30.958 
(December  4. 1992).  57  FR  5897B  (December  14. 
1<>92):  Order  No.  4e7-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4, 1994), 
ti5  FERC  1  61.381  (December  23. 1993):  Order  No.^ 
*97-F.  order  denying  rehearing  and  grunting 
ilarification.  59  FR  15336  (April  1. 1994).  66  FERC 
1  61.347  (March  24. 1994);  and  Order  No.  497-G, 
iirder  extending  sunset  date.  59  FR  32884  (June  27, 
1994).  m  FERC  Stats,  k  Regs.  1  30. 99b  (June  17, 
1994). 

'67  FERC  161.381(1994]. 
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[Do<  ket  N«e.  RPM-67-012,  RP94-133-009 
and  V>94-165-O0q 

Sou  Item  Natural  Gas  Co.,  Notice  of 
Technical  Conference 

OctQ  jer  25. 1994. 

In  the  Commission's  letter  order 
issu  }d  on  September  20, 1994,  in  the  ~ 
aboi  e-captioned  proceeding,  the 
Con  mission  held  that  the  filing  raises 
i.ssu^s  for  which  a  technical  conference 
is  to  be  convened.  Those  issues  center 
on  tl  le  proper  allocation  of  GSR  costs 
betw  een  Atlanta  Gas  Light  Company 
and  Zhattanooga  Gas  Company,  on  the 
one  hand,  and  certain  end  users  located 
behind  their  city  gates. 

Tl  e  conference  to  address  the  issues 
has  »een  scheduled  for  Thursday. 
November  17,  1994,  at  10:00  a.m.  in  a 
roona  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Coninission.  810  First  Street  NE.. 
Washington,  D.C  20426. 

Ai  interested  persons  and  Stafi'are, 
pemiitted  to  attend. 
Lois  p.  Cashell. 
Secrmary. 

IFR  Ooc.  94-26854  Filed  10-28-94;  8:45  ami 
BiLuiCi  cooE  cnr-ai-M 


[Doe  tet  Nos.  CP88-391-015  and  RP93-162- 
003] 

Trar4continentai  Gas  Pipe  Line  Corp.; 
Notice  of  Refund  Report 

Ocloler  25. 1994. 

Tajce  notice  that  on  October  11. 1994. 
Transcontinental  Gas  PipeUne 
Corp  oration  (TGPL)  filed  a  report  of 
refiu  ds  covering  its  third  annual  cash- 
out  I  eriod  which  ended  July  31. 1994. 
The  l^efund  report  was  filed  to  comply 
with  the  cash  out  provisions  in  Section 
15  o  the  General  Terms  and  Conditions 
of  T(  iPL's  FERC  Gas  Tariff.  Section  15 
prov  des  that  TGPL's  cash-out  and 
Pipe  ine  Interconnect  Balancing 
Agreement  (PIBA)  revenues  received  in 
inter  -uptible  transportation  customers 
on  a  jro  rata  basis  based  on 
trans  jortation  volumes  delivered  during 
the  a  [inual  period  ending  July  1, 1994, 

TdPL  states  that  the  report  shows  that 
on  G  :tober  7. 1994,  TGPL  made  refunds 
total  ng  $3,066,214.40  to  certain 
juris  lictional  customers  and  made 
cred  ts  totaling  $24,384.60  against 
outs!  mding  receivables  of  other 
jurist  ictional  customers,  for  total 
refur  ds  of  $3,090,599.00. 

Pupuant  to  the  requirements  of  the 
Comlnission's  order  issued  Oecember  3, 
1993lin  Docket  No.  RP93-162-002, 
TGPi  also  submitted  a  summary  of 
activity  showing  the  volumes  and 
amounts  paid  under  each  PIBA  durii^; 


the  initial  PIBA  period  ending  July  31, 
1994. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Reg^datory  Commission, 
825  North  Capitoi  Street  NE. , 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  1, 1994. 
Protests  will  be  CMisidered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CahseU. 
Secretary. 
|FK  Dcx:.  94-26850  Filed  10-28-«4;  8:45  am| 

BILLINC  CODE  6717-C1-M 

[Docket  No.  RP90-1 37-01 8] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Filing  Revised  Tariff  Sheets 

October  25, 1994. 

Take  notice  that  on  October  19, 1994, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  certain  revised  tariff  sheets  to 
Second  Revised  Volume  Na  1  and 
Original  Volume  No.  2  of  its  current 
FERC  Gas  Tariff  and  Original  Volume 
No.  1-A  of  its  obsolete  FERC  Gas  Tariff. 

The  proposed  effective  date  for  these 
tariff  sheets  is  November  1, 1994. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed,  under 
protest,  pursuant  to  the  Commission's 
September  19. 1994.  Order  in  the  above 
referenced  dockets  to  adjust  the 
currently  effective  Take-or-Pay 
Throughput  Surcharges  to  make  itself 
whole  for  the  refund  of  certain 
throughput  surcharge  amounts 
previously  collected  &x)m  Western 
through  the  transportation  rates  charged 
for  the  gas  placed  in  storage  in 
accordance  with  a  Rate  Schedule  S-2 
Service  Agreement  between  Williston 
Basin  and  Western. 

Williston  Basin  further  states  that  the 
revised  tariff  sheets  reflect  the 
elimination  of  the  valumetric  surchaige 
from  such  service  under  Rate  Schedule 
S-2.  The  instant  filing  reflects  a  revised 
total  throughput  surchaiige  of  20.231 
cents  per  dkt  on  all  applicable 
transportation  volumes. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
82S  North  Capitol  Street,  N.E.. 


Federal  Register  /  Vol.  59,  No.  209  /  Monday,  October  31,  1994  /  Notices 


54445 


Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's  . 
Rules  of  Practice  and  procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  1, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Scecretary. 
IFR  Doc.  94-26853  Filed  10-28-94;  8:45  am) 

BILLING  COOE  •717-01-M 


[Docket  No.  ER95-40-000] 

Wisconsin  Public  Service  Co.;  Notice 
of  Filing 

October  25, 1994. 

Take  notice  that  on  October  17,  1994, 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  Heartland  Energy 
Service.  Inc.  under  its  CS-1 
Coordination  Sales  Tariff.  Wisconsin 
Public  Service  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms.  Wisconsin 
Public  Service  also  tendered  for  filing 
an  amendment  that  adds  Heartland  to 
its  list  of  potential  purchasers  under  the 
tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.W.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  7  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 

(FR  Doc.  94-26859  Filed  10-28-94;  8:45  am] 
BtLLMQ  COOe  6717-01-M 


Office  of  Civilian  Radioactive  Waste 
Management 

Proposed  Scope  of  Task  for  the 
National  Academy  of  Sciences  (NAS) 
Board  on  Radioactive  Waste 
Management  (BRWM)  for  Peer  Review 
of  the  Technical  Bases  for  the 
Suitability  Evaluation  Process 

agency:  Office  of  Civilian  Radioactive 
Waste  Management  (OCRWM).  Energy. 
ACTION:  Notice  of  inquiry. 

SUMMARY:  Through  this  Notice  of 
Inquiry  (Notice)  and  as  part  of  the  on- 
going process  of  public  participation  in 
the  development  of  the  Site  Suitability 
Evaluation  Process  begun  in  an  April 
1994  Federal  Register  Notice  (59  FR 
19680),  the  Department  of  Energy  (DOE) 
desires  to  elicit  the  views  of  members  of 
the  general  public  on  the  proposed 
methodology  for  utilizing  the  National 
Academy  of  Sciences  (NAS)  Board  on 
Radioactive  Waste  Management 
(BRWM)  for  implementation  and 
management  of  peer  reviews  of  Ihe 
technical  bases  for  the  suitability 
evaluation  process.  The  E)OE  is 
committed  to  ensuring  the  quality  of  its 
technical  work.  One  approach  to 
ensuring  technical  quality  is  the  use  of 
an  independent,  impartial  peer  review 
for  the  technical  work.  To  ensure  a  peer 
review  that  is  independent,  impartial, 
and  of  the  highest  technical  quality,  the 
DOE  intends  to  request  that  the 
(BRWM):  (1)  Oversee  the  required  peer 
reviews,  including  setting  up  the  review 
committees  and  (2)  establish  a  standing 
committee  to  review  OCRWM's  analysis 
of  long  term  repository  performance. 
DATES:  Written  comments  on  the  draft 
methodology  for  peer  review  are  due  on 
or  before  November  30, 1994. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Dr.  Jane  R.  Summerson, 
U.S.  Department  of  Energy,  Yucca 
Mountain  Site  Characterization  Office, 
101  Convention  Center  Drive,  Las  Vegas, 
NV  89109.  (Phone)  (702)  295-9610  (Fax) 
(702) 794-7907. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Jane  R.  Summerson,  U.S. 
Department  of  Energy,  Yucca  Mountain 
Site  Characterization  Office,  101 
Convention  Center  Drive,  Las  Vegas,  NV 
89109,  (702)  295-9610  (Phone).  (702) 
794-7907  (Fax). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

OCRWM  has  proposed  a  restructured 
repository  program  consistent  with  the 
recent  Fiscal  Year  1995  Administrative 
Funding  Proposal.  Under  the  program 
site  characterization  and  engineering 


activities  would  focus  initially  on  the 
evaluation  of  the  suitabifity  of  Yucca 
Mountain.  Because  the  broad  credibility 
of  the  suitability  determination  is  so 
critical  to  the  success  of  the  program, 
DOE  proposes  to  make  a  technical 
determination  of  suitability  as  an 
independent  program  milestone  as  the 
result  of  an  incremental  and  open 
process  that  features  rigorous, 
independent  external  peer  review  of  the 
technical  work  and  focused,  effective 
public  involvement. 

The  proposed  suitability  evaluation 
process  calls  for  the  separate  and 
sequential  evaluation  of  individual 
technical  issues  or  groups  of  related 
technical  issues.  Evaluations  of 
technical  issues  would  be  conducted  as 
site  characterization  data  and  analyses 
become  available.  For  each  issue  or 
group  of  issues,  EXDE  would  first 
develop  the  technical  basis  that  will  be 
used  for  the  assessment  of  regulatory 
compliance.  DOE  desires  to  have  peer 
reviews  of  the  manner  in  which 
scientific  information  has  been 
collected,  analyzed  and  interpreted  in 
the  development  of  the  technical  bases. 
Toward  this  end,  DOE  proposes  to 
contract  with  the  NAS  to  manage  a 
process  of  external  expert  peer  review  of 
this  aspect  of  the  technical  bases.  This 
approach  would  address  only  the 
technical  or  scientific  analyses  and  not 
address  regulatory  compliance. 

II.  Proposed  Methodology 

A.  Oversee  the  Required  Peer  Review 
Process 

OCRWM  considers  the  peer  review 
process  to  have  three  important  steps: 

(1)  Select  the  peer  review  committees 

(2)  manage  the  peer  reviews,  and  (3) 
oversee  development  of  the  peer  review 
reports. 

(1)  Select  the  peer  review  committee: 
For  a  peer  review  of  a  given  technical 
basis  report,  the  BRWM  would 
determine  the  expertise  needed  and  the 
size  of  the  committee,  establish  and 
make  available  to  the  public  minimum 
qualifications  for  peer  reviewers,  solicit 
nominations  for  qualified  peer 
reviewers  from  the  public,  and 
recommend  a  slate  of  nominees  for 
selection  through  the  established 
National  Research  Council  process, 
including  the  following:  Minimize  the 
potential  for  bias  on  the  review 
committee;  ensure  that  diverse  scientific 
views  on  the  technical  issues  central  to 
the  material  are  encompassed;  consider 
minority  representation  and  geographic 
sensitivities  including  the  unique 
interest  the  citizens  of  Nevada  have  in 
the  process;  and  ensure  the  availability 
of  committee  members  to  meet  a 
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predetermined  schedule.  The  BRWM 
would  be  prepared  to  discuss  with  the 
public  how  the  process  addresses  these 
concerns. 

The  size  and  technical  composition  of 
the  committee  would  be  determined  by 
the  BRWM  according  to  the  nature  and 
complexity  of  the  infonnation  to  be 
reviewed.  To  the  extent  possible,  peer 
review  committees  would  be  established 
well  in  advance  of  the  availability  of  the 
documents  for  review. 

DOE  would  provide  recommendations 
regarding  the  sire  of  the  peer  review 
committees  and  length  of  time  required 
for  each  review,  but  the  BRWM  shall 
make  the  final  decisions  of  these 
parameters  within  the  following  limits: 
Maximum  committee  size — ten 
members,  maximum  time  to  deliver  peer 
review  report — six  months. 

(2)  Manage  the  review:  Reviewers 
would  evaluate  the  validity  of  the  data 
and  interpretations  and  the  adequacy  of 
the  treatment  of  uncertainties  in 
describing  the  current  state  of 
understanding.  Reviewers  would 
address,  at  a  minimum  the  following 
questions:  (a)  Has  the  data  been 
collected  and  analyzed  in  a  technically 
acceptable  manner?  (b]  Does  the  data, 
given  the  associated  error  and  analytical 
and  conceptual  uncertainties,  support 
the  technical  interpretations  and 
conclusions  made  within  the  report?  (c) 
Are  there  credible  alternative 
interpretations  that  would  significantly 
alter  the  conclusions  reached?  (d)  What 
testing,  if  any,  would  di.scriminate 
between  alternative  technical 
interpretations?  (e)  If  such  testing  is 
recommended,  how  effective  would  it 
be  at  reducing  significant  uncertainties? 

In  accordance  with  BRWM  policy,  all ' 
interactions  between  the  peer  review 
committees,  report  authors  and  OCRWM 
would  occur  in  open  session  and  all 
documents  submitted  to  the  committees 
would  be  publicly  available.  The  review 
committee  would  request  that  the  public 
provide  information  on  relevant 
technical  issues  that  they  determine 
should  be  brought  to.  the  attention  of  the 
committee.  As  is  standard  practice  for 
National  Research  Council  committees, 
however.  Executive  Sessions  of  the 
committee,  when  only  committee 
members  and  NAS  staff  are  present,  may 
precede  and/or  follow  all  public 
meetings.  In  these  sessions  the 
committee  would  attend  to  internal 
administrative  and  "housekeeping" 
details,  deliberations  and  discussions 
about  the  issues  and  information,  plans 
for  future  meetings,  development  of 
report  outlines,  and  writing  of  the 
reports.  On  occasion,  full-day  executive 
session  meetings  would  take  place.  No 
private  meetings  with  federal,  state,  or 


oth  ir  parties  external  to  the  NAS  would 
eve  r  be  held.  This  is  standard  practice 
for  the  BRWM. 

l^ie  length  of  time  required  for  peer 
review  would  depend  on  the  nature  and 
cor  iplexity  of  the  information  being 
rev  ewed.  Because  OCRWM  is 
ace  suntable  for  measurable  progress,  all 
rev  ews  would  be  completed  in  four  to 
six  months. 

( I)  Oversee  development  of  the  report: 
Thi !  report  would  include  responses  to 
the  five  questions  listed  in  (2)  above, 
an(  relevant  technical  issues  raised  by 
the  public  The  BRWM  would  advise 
the  committee  to  avoid  or  at  least  to 
dif  erentiate  between  recommendations 
for  additional  technical  work  that  is  not 
jus  ified  by  a  reduction  of  uncertainty, 
an<  recommendations  that  are  not 
pu:  ely  technical  such  as 
rec  smmendations  that  relate  to  IX)E 
po  icy,  management  or  decisions. 
Re  >orts  would  be  reviewed  through  the 
usi  lal  NAS  independent  blind-review 
pn  cess. 

B.  establish  a  Standing  Review 

Co  Timitteefor  CXTflWM's  Assessments 
of  ^ostclosure  Performance  of  the 
Re  jository 

'  'he  relevant  analyses  of  repository 
pe  formance  produced  in  the  next 
se'  eral  years  are  expected  to  be  complex 
an  1  lengthy  and  to  cross-cut  many 
te<  hnical  disciplines.  For  this  reason,  a 
sta  nding  peer  review  conunittee  would 
be  formid  to  (1)  review  all  analysis 
w<  rk  as  it  progresses,  (2)  review  the 
an  ilysis  that  would  be  the  primary  basis 
foi  DOE  assessment  of  conformance 
wi  :h  the  postclosure  system  guidelines 
an  i  (3)  review  conclusions  on 
qu  ilifying  conditions  of  the  postclosure 
te(  hnical  guidelines  that  are 
in  ixtricably  linked  to  the  conclusion  on 
sy  item  performance, 

C.  Proposed  Schedule  for  Initiating  Peer 
Ri  view  of  the  Technical  Basis  Reports 

The  schedule  for  initiating  peer 
reviews  is  as  follows: 

1)  Surface  Processes— TBD/95 

2)  Interim  analysis  of  long-term 
s\^tem  performance  I' — 9/95 

3)  Preclosure  Rock  Characteristics — 

4)  Tectonics— 10/96  or 
4a)  Volcanic  Hazard— 3/96 
4b)  Seismic  Hazard— 10/96 

5)  Geochemistry /Postclosure  Rock 
aracleristics — 5/96 

(6)  Interim  analysis  of  long-term 
sj  stem  performance  II' — 10/96 

(7)  Geohydrology/Transport — 2/97 


(B)  PrecJosure  Radiological  Safety!' — 
8/97 

(9)  Final  analysis  of  long-term  system 
performance* — 11/97 

Issued  in  Washington,  D.C.  October  26. 
1994 

Daniel  A.  Dreyfus, 

Director,  Office  ofCMlion  Badioactis'e  Woste 
Monogement 
IFR  Doc.  94-26923  Filed  10-28-94;  8:45  ami 

BlUmG  COOC  MSIM>1-M 

Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  arid 
Orders;  Weelt  of  August  22  TtmMigti 
August  26, 1994 

During  the  week  of  August  22  through 
August  26, 1994,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  appeals  and  applications 
for  other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Brian  P.  Conlon.  8/25/94,  LFA-0400 

Brian  P.  Conlon  filed  an  Appeal  from 
a  determination  issued  by  the  Idaho 
Operations  Office  (Idaho)  of  the 
Department  of  Energy  (DOE)  in  response 
to  a  request  from  Mr.  Conlon  under  the 
Privacy  Act  (Privacy  Act).  Mr.  Conlon 
sought  copies  of  investigative  material 
contained  in  the  Personnel  Security 
Clearance  System  of  Records.  In 
considering  the  Appeal,  the  Office  of 
Hearings  and  Appeals  found  that  the 
Privacy  Act  Officer  properly  withheld 
the  information  contained  in  a  ".system 
of  records,"  the  release  of  any  part  of 
which  would  reveal  the  identity  of  a 
confidential  .source.  Accordingly,  the 
Appeal  was  denied. 
Dr.  Robert  Sanchez.  8/26/94,  LFA-0407 

Dr.  Robert  Sanchez  filed  an  Appeal 
from  a  determination  issued  to  him  by 
the  Albuquerque  Operations  Office 
(AOO)  of  the  Department  of  Energy 
(DOE).  The  determination  partially 
denied  a  Request  for  Information  which 
Dr.  Sanchez  submitted  under  the 
Freedom  of  Information  Act.  Dr. 
Sanchez  requested  various  docunient.s 
relating  to  Solicitation  for  Offers  No. 
TU-0050  (SFO)  and  an  amendment  to 
that  solicitation.  In  its  determination 
letter,  the  AOO  provided  Dr.  Sanchez 
various  documents  responsive  to  his 
Freedom  of  Information  Act  request. 


This  includes  (he  TSCA  for  the  postclosure  totiil 
sy  'tern  guideline  and  postclosure  qualifying 
cc  iditinns  guidelines  evaluations.  The  standing 
pi  it  review  must  he  initiated  ahead  of  this  review 


-  Includes  mrteorology.  population  density  and 
distribution,  offsite  instalktions.  and  site 
ownpr>hip  and  control. 
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Howevm.  Dr.  Sanchez,  in  lus  Appeel. 
argued  that  additMinall  sesfmnsive 
documents  jmst  exist  ibeouise  of 
various  fei|irirements  Ksted  in  the  ^O. 
la  coasidNing  the  Appeal,  the  DOE 
found  that  an  adec^uate  seardi  had  been 
coaductod  to  ieaponse  to  Dr.  Sanchez's 
request  Aocordingly.  :Dr.  Sanchez's 
Appeal  wastdenied. 
National  Seourity  Nen's  Senio'.  £,'22/ 
92.  iFA-^0402 

The  Matnnal  Security  News  Service 
(NSMS3  filed  an  Appeai  £nem  a 
detenmaatiDn  issned  by  ike  Deputy 
Assistant  JSecretary  for  &Ci  litary 
Appteation  and .Stodcpiie  Support, 
Defense  Programs  jDP),  is  response  to  a 
request  for  information  under  the 
Freedom  of  Information  Act  IFOIA). 
NSNS  sought  documents  relating  to 
"Exercise  Midnight  Tcail."  a  1991 
military  training  exercise  sponsored  hy 
the  Department  of  Defense  fDOD).  In 
considering  the  Appeal,  the  DOE  found 
that:  (1)  DP  properly  invoked  Exemption 
6  in  withholding  the  names  of 
individuals  and  identifying  information 
from  documents  released  to  NSNS 
because  the  privacy  interests  of  the 
individuals  outweiglied  the  minimal 
cor^tribution  of  disclosure  to  tlie  public 
understanding  of  government  operations 
and  activities;  (2)  DP  did  not  provide  a 
sufficient  basis  for  its  application  of 
■E.Kemption  6  to  the  other  information 
withheld  from  the  appellant;  and  (3) 
DP's  search  for  responsive  docviments 
should  have  included  the  DOE's 
Albuquerque  Operations  Office  (DOE/ 
AL).  In  addition.  DP  agreed  to  forward 
tite  appellant's  request  to  seven  other 
offices  at  DOE  Headquarters.  The  matter 
was  therefore  remanded  to  DP  for  a  new 
determination  releasing  the  information 
not  protected  by  Exemption  6  or 
providing  additional  justification  for  its 
withholding,  and  providing  to  NSNS 
responsive  (kxnimeirts  located  at  DOE/ 
AL  and  the  other  DOE  Headquarters 
ofllces.  in  all  other  respects,  the  Appeal 
was  denied. 
Witliam  H.  PayTte,  8/22/94,  LFA-O405 

William  H.  Payne  (Payne)  filed  an 
Appeal  from  two  determinations  issued 
to  him  on  July  26, 1994,  hy  the  Deputy 
OiTBCtor,  Office  of  Intergovernmental 
and  External  Affairs  (Authorizing 
OfCcialj.  In  those  determinations,  the 
Authorizing  official  denied  requests  for 
infonnation  submitted  by  Payne  under 
the  Freedom  of  Information  Act  (FOI.A). 
\n  the  first  determination,  the 
Authorizing  onicial  denied  Payne's 
request  for  documents.  In  the  second 
determina^ioa.  the  Authorizing  Official 
denied  a  lequest  lor  a  wai\'er  of  fees  in 
connection  «vdth  another  series  of  FOIA 
requests  that  Payne  filed.  In  his  Appeal. 


Payne  xihaUeaged  tfie  adequacy  of 
seasoh  oamiuctad  by  the  Offioe  of 
hxtei^govemmental  and  External  Af^re. 
He  also  asked  tkM  the  Office  of  Hearings 
and  Appeals  iwerse  the  saoend 
detenntnation,  and  ^rant  him  a  fee 
waiver.  In  considering  the  Appeal,  the 
IX)E  foiund  tlrat  Payne's  request  for 
documeats  uvs  subieded  to  a  seardi 
sufficient  to  meet  ithe  established 
standard  of  aeaaon^eness.  The  DOE 
also  found  that  Pa3me  did  not 
demonstrate  that  he  «ras  entitled  to  a  fee 
waiver  since  he  did  not  show  that 
disclosure  of  the  requested  ioicrmation 
was  in  the  public  interest.  Accordingly. 
Payne's  Appeal  wasilecied. 

Kequeate  for  Exception 

Farmco.  Inc..  8/23/94,  LEE-0125 
Farmco.  Inc..  fFarmco)  filed  an 
Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administration  (QA)  reporting 
requirements  in  which  the  firm  sought 
temporary  relief  from  filing  Form  EIA- 
782B.  entitled  "Resellers /Retailers' 
Monthly  Petroleum  Product  Sales 
Report."  The  EXDE  determined  that  a 
limited  form  of  exception  relief— to 
extend  until  September  Fannco's  filing 
deadline  for  the  Forms  for  the  months 
of  May  and  {une — ^would  be  appropriate. 
However.  Farmco  had  filed  the  forms 
before  a  Decision  had  been  issued. 
Accordingly,  the  Application  for 
Exception  was  consequently  dismissed. 
Kadane  Corporation.  8/24/94,  LEE-0W3 

Kadane  Corporation  filed  an 
Application  for  Exception  from  the 
requirement  that  it  file  Form  HA-23, 
the  "Annual  Survey  of  Domestic  Oil  and 
Gas  Reserves."  Kadane  Corporation 
claimed  that  it  lacked  the  necessary- 
technical  personnel  to  provide  the 
information  requested  in  Form  ElA-23 
and  that  it  no  longer  obtains  that 
information  for  its  own  purposes.  In 
considering  the  request,  the  DOE  found 
that  there  were  no  technical  personnel 
required  to  complete  the  form  other 
than  those  already  employed  by  Kadane. 
The  DOE  also  concluded  that  the  firm 
was  not  suffering  a  serious  hardship  and 
was  not  adversely  affected  hy  the 
reporting  requirement  in  a  way  that  was 
significantly  different  from  the  burden 
borne  by  similar  reporting  firms. 
Therefore,  the  DOE  denied  Kadane 
Corporation's  Application  Cor 
Exception. 

Kemedial  Order 

Economic  Regulatory  Administration.  8/ 
23/9i.LCK-0012 

The  DOE  issued  a  Decision  and  Order 
modifying  a  1987  Etemedial  Order 
is.sued  to  Storey  Oil  Caovpany,  btc.  Soe 


Storey  Oil  Co. .  fmr.,  1«  DOE  5  63.007 
{19875  <19B7  RO). The  1*67  RO  had 
been  remanded  hy  Hie  Feilerri  Eiiergy 
Regiila*OTy  Cknnmissien  (FERC)  for  a 
recalculation  <ef  the  retail  overtihar;;es 
based  on  new  evidence  introduced  m 
the  FEiBC  fwoceedmg.  ^ee  Stoief  Of} 
Co..  Inc..  65  FERC  ^6i;2l6  (l»93).,ifi 
response  to  the  remand,  the  DOE's 
EcoBoniii:  Regulatory  Administration 
submitted  a  recalcuiation  of  the  retail 
overcbai^ges  for  inclusion  in  a  SMidified 
Remedial  Order.  In  cansidenng  Ihe 
ERA'S  recakoilatien.  the  DOE  rejected 
Storey's  various  sqgtcraeats  in 
opposition  to  the  issuance  of  a  revised 
remedial  order,  uiclading  Store\°s 
argimrant  that  the  recalculation  was 
inconsistent  with  the  reseller-retailer 
price  rule.  1  10  CFR  212.93. 
Accordingly,  the  DOE  modified  the 
1987  RO  to  reduce  the  retail  wercharges 
from  561,071.48  to  S47,S49.90. 

Refund  Applications 

Enron  Corporation/Aristecb  Cheaiicxil 
Corporation.  8/24/94.  RFJ4Q-152 

Aristech  Chemical  Corporation 
(Aristech)  submitted  an  application  £or 
refund  in  the  Enron  Corporation  refund 
proceeding  The  IXIE  determined  that 
Aristech  had  acquired  the  assets, 
including  the  ri^t  to  refund,  of  USS 
Chemicals.  The  DOE  found  that  USS 
Chemicals  used  Enron  propane  as  a 
feedstock  to  produce  certain  olefins, 
primarily  ethylene, and  therefore  that 
Aristech  was  entitled  to  a  refiuid  bir 
USS  Chemical's  purchases  from  Enron 
under  the  presumption  of  injury  for 
end-users  of  Enron  products.  The  total 
refund  granted  to  Aristech.  including 
interest,  is  $820,193. 
Enron  Louisiana  Energy  Co..  8/26/94. 
RF272-92434 

The  CXDE  issued  a  Decision  and  Order 
concerning  the  Application  for  Rehind 
of  Enron  Louisiana  Energy  Co.  in  the 
Subpart  V  crude  oil  overcharge  refund 
proceeding.  The  Application  iar  Refund 
was  based  on  purchases  of  petroleum 
products  the  applicant  used  in  the 
prof.'essing  of  natural  gas  liquid 
products  (NGLPs).  Enron  failed  to  prove 
it  was  injured  by  crude  oil  overcharges 
because  it  made  no  demonstration  that 
it  was  unable  to  pass  on  those 
overcharges  to  its  customers  in  its  sales 
of  NGLPs.  Accordittglir.  the  Application 
for  Refund  was  denied. 
Texaco.  Inc./f&fOilCo..  Inc..  8/22/94. 
RF32t-721 1 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  I&J  Oil  Co..  Inc.  ()&]),  a 
petroleum  products  reseller,  in  the 
Texaco,  inc.  special  refund  proceeding. 
[&J  requested  a  refund  i^ove  the 
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volumetric  presumption  level  of 
$0.0011  per  gallon  on  the  groimds  that 
it  had  been  disproportionately 
overcharged  by  Texaco  during  the 
rehmd  period.  In  considering  the  firm's 
claim,  the  DOE  found  that  J&J  was  likely 
overcharged  by  Texaco  In  the  amount  of 
$0.02778  per  gallon  of  propane 
purchased  during  the  period  September 
1, 1973  through  December  31. 1978. 
This  determination  was  based  upon  the 
findings  in  a  Remedial  Order  issued  to 
Texaco.  Although  the  total  amount  of 
the  likely  overcharges  was  $193,277,  the 
DOE  found  that  the  firm's  maximum 
potential  refund  was  $21,440  since  its 
banks  of  increased  costs  indicated  that 
it  had  passed  through  the  remainder  of 
the  overcharges.  The  firm  also 
established  through  the  competitive 
disadvantage  methodsikig^  that  it  was 
injured  by  Texaco's  likely  overcharges. 
The  CXDE  also  determined  that  the 
interest  that  accrued  on  the  likely 
overcharges  prior  to  the  effective  date  of 
the  Texaco  Consent  Order  should  be 
considered  in  determining  J&J's  refund. 


^fter  prorating  the  firm's  maximum 
)otential  refund  plus  pre-settlement 
nterest  by  the  ratio  which  the  Texaco 
onsent  order  amount  bears  to  the 
I  ggregate  overcharge  amount  alleged  by 
jhe  DOE  in  all  enforcement  proceedings 
iettled  by  the  Texaco  Consent  Order,  the 
POE  found  that  J&J  is  entitled  to  a 
iefund  of  $67,895  (including  a  pro  rata 
jhare  of  the  interest  that  has  accrued 
since  the  Texaco  settlement  funds  were 
deposited  with  the  DOE). 

IE.  Dewitt.  Inc..  8/23/94,  RF321-17022 
J  The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
■led  in  the  Texaco  Inc.  special  refund 
froceeding  on  behalf  of  J.E.  Dewitt,  hic. 
ttewitt),  a  reseller  of  Texaco  products. 
Dewitt  sought  a  refund  equal  to  60 
[  ercent  of  its  full  allocable  share  based 
(  n  its  purchases  of  Texaco  motor 
i  asoline.  In  support  of  its  claim  of 
i  ajury  above  the  medium-range 
jiresumption  level,  the  firm  submitted 
I  Bconstructed  cumulative  banked 
f  asoline  costs.  However,  rather  than 
<  emonstrating  inquiry  by  the 


Anheuser-Busch,  Inc  „ 

City  of  Espanola , 

Coleman  Company  Heating  &  Air-Conditioning 

Coleman  Company  Material  Services 

Gulf  Oil  Corporation/Crescent  Refming  &  Oil  Co 
Gulf  Oil  Corporation/Decatur  County  Board  of  Q)nun 

Gulf  Oil  Corporation/Lyday's  Gulf  Service 

Gulf  Oil  Corporation/Waterman  &  Sons,  Inc  ... 
Gulf  Oil  Corporation/Wilcox  &  Holt  Corporation 

Olathe  Potato  Growers  Co-op  et  al  

Sause  Bros.  Ocean  Towing  Co.,  Inc 

Southside  Farm  Supply 

Testers  Inc.  et  al 

Texaco  Inc./Elf  Asphalt,  Inc 

Bituminous  Materials,  Inc 

Riffe  Petroleum  Co  ., 

Thorn  EMI  Malco,  Inc.  et  al- 


The  following  submissions  were  dismii  sed: 


A.W.  Logan,  Inc  

Alvin  Holis  &  Co.,  Inc .:.... 

Clarke  County  Board  o(  Commissioners 

Dawn  Fuel,  Inc 

Ermis  Texaco „.". 

Leo's  Texaco ...„ 

Lietjefmans  Service  Center,  Inc  

Lottie  Gulf 

Louisiana-Pacific  Corp". 

Pro  Fuels,  Inc 

Seibertis  Service  Stations 

Town  of  Leicester  Highway  Department 

Unified  SctXMl  District  307  

Wilson  of  WaHingfofd,  Inc 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 


competitive  disadvantage  methodology, 
as  would  typically  be  the  case,  the  firm 
attempted  to  show  that  it  failed  to 
achieve  a  historic  profit  margin  based 
on  its  average  margin  in  1971.  The  DOE 
determined  that  Dewitt's  inability  to  sell 
gasoline  at  its  1971  margin  during  a 
portion  of  the  refund  period  may  have 
resulted  from  a  variety  of  factors 
iirirelated  to  Texaco's  alleged 
overcharges.  Thus,  Dewitt's  profit 
mar^  data  did  not  constitute  a 
conclusive  showing  of  injury.  However, 
because  the  evidence  did  not  show  that 
the  firm  was  not  injured,  Dewitt  was 
granted  a  refund  based  on  this  medium- 
range  presumption  of  injury. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and. 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF272-92419 

;• RR272-115 

"•• RF272-67180 

- • : RF272-67181 

, RF300-13473 

issioners  et  al „ RF30O-21332 

RF300-16069 

RF30O-20146 

., RF300-16108 

- : RF272-94810 

" RF272-90161 

' RC272-251 

RF272-93614 

RF321-19942 

RF321-21017 

RF321-21018 

RF272-92407 


08/22/94 
08/24/94 
08/24/94 

08/22/94 
08/24/94 
08/22/94 
08/24/94 
08/23/94 
08/26/94 
08/26/94 
08/25/94 
08/25/94 
08/26/94 


08/26/94 


Dismissals 


Name 


Case  No. 


RF272-69297 

RF321-20055 

RF272-97037 

RF300-20879 

RF321-16338 

RF321-19342 

RF321-19603 

RF300-20831 

RF321 -20039 

LEE-0124 

LEE-0140 

RF272-97043 

RF272-97022 

RF321-20060 


1  orrestal  Building,  1000  Independence 
venue  SW.,  Washington,  D.C  20585, 
hfconday  through  Friday,  between  the 
1  ours  of  1:00  p.m.  and  5:00  p.m.,  except 


Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
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commercially  published  loose  leaf 
Rsporter  system. 

Dated:  Octotwr  25.  W94. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeah 
jFR  Doc.  94-26(920  Filed  10-28-94;  8:45  ami 
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»sf  Decisions  and  Orders; 
We«k«if  <et>tombor  12  Through 
SeprtendMrie,  1994 

fiuriaglite  week  of  September  12 
dmnigh  Se|itember  16, 1994  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  subnusMons  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

David  W.  Loveless.  09/13/94.  LFA-0410 

'David  W.  Loveless  filed  an  Appeal 
from  a  determination  issued  by  the 
Robotics  Technology  Development 
Program  (Robotics  p'rogram)  of  the 
DOE'S  Office  of  Technology 
Development  in  response  to  a  Request 
for  Information  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  Mr. 
Loveless  eought  information  regarding 
the  Westinghouse  Idaho  Nuclear 
Company  (WIWGO)  Remote  Tank 
Inspection  (RTI)  robot,  as  well  as  other 
Westinghouse  robotics  programs,  bi 
considering  the  Appeal,  the  DOE  found 
that  there  was  an  inadequste  search  for 
materials.  Accordingly  the  Appeal  was 
granted  and  the  request  was  remanded 
for  a  further  search. 
William  D.  Lawrence.  09/14/94.  LFA- 
9409 
William  D.  Lawrence  filed  an  Appeal 
from  a  determination  issued  to  him  by 
the  D^tt^  Dheolor  of  <the  Office  of 
Intergovernmental  AfEairs  of  the  DQG's 
Atbaqaerque  Operations  Office 
(Albuquerque  Operations)  in  response 
to  aKequest  for  Information  submitted 
under  the  Freedom  of  Information  Aict 


(FOIA).  Albuquerque  Operations  had 
withheld  in  its  entirety  an  Equal 
Employment  Opportunity  {EEO) 
counseling  file  under  the  deliberative 
process  privilege  of  Exemption  5  and 
under  Exemption  6  of  the  FOIA. 

In  considering  the  Appeal,  the  DOE 
found  that  most  of  the  witiiheld  material 
contained  little  or  no  delit)erative 
material.  Accordingly,  the  DOE  found 
that  this  material  could  not  be  withheld 
pursuant  to  Exemption  5  without  some 
further  justification  and  reference  to  the 
policies  articulated  in  the  1993 
Memorandum  of  Attorney  General  Janet 
Renoconcemirtg  the  FOIA.  The  DOE 
did  find  that  some  of  the  material 
related  to  a  potential  settlement  was 
correctly  withheld  under  the 
"executive"  privilege  of  Exemption  5.  In 
considering  withholdings  under 
Exemption  6,  the  DOE  found  that 
Albuquerque  Operations  bad  correctly 
withheld  the  identities,  personal 
identifiers  (such  as  names,  home 
addresses,  pbone  numbers,  and  social 
security  numbers),  and  information 
which  would  ideirtify  the  EEO 
Complainant  and  witnesses  on  the 
grounds  that  such  information  would  be 
a  clearly  unwarranted  invasion  of 
personal  privacy  without  any  offsetting 
public  interest.  The  DOE  determined 
that  Albuquerque  Operations  should 
either  release  the  remaining  material  or 
explain  the  basis  for  withholding. 
Finally,  the  DOE  agreed  with 
Albuquerque  Operations  that  the  EEO 
Counsefor  notes  were,  in  this  case,  not 
"agency  records"  because  they  were  not 
placed  in  DOE  files  nor  shown  to  other 
DOE  personnel  and  were  kept  or 
destroyed  at  the  sole  discretion  of  the 
EEO  Q)unsel(u-.  Accordingly,  the 
Appeal  was  granted  in  part,  denied  in 
part,  and  remanded  to  Albuqi>erque 
Operations  for  a  new  detemunetion  in 
accordance  with  the  .guidance  set  forth 
in  the  Decision  and  Order. 

Implementation  «f  fecial  Refund 
Procedures 

Sunset  Boulevard  Car  Wash.  09/12/94. 
LEF-CU2 


The  DOE  issued  a  Decision  and  Order 
implementing  precediiree  for  the 
distribution  of  $52.f>S8.73,  phis  accrued 
interest,  in  alleged  overcharges  obtained 
from  Sunset  Boulevard  Car  Wash 
(Sunset).  These  funds  were  remitted  by 
Sunset  to  the  DOE  to  settle  possible 
pricing  violations  with  respect  to 
Sunset's  sa'les  of  cefined  petroleum 
products  during  the  period  August  1. 
1979  through  January  27. 1980.  Tfae 
DOE  determined  that  tije  funds  witlbe 
distributed  in  accordance  with  the 
DOE's  Subpart  V  refund  procedures. 
Applications  for  Refund  will  be 
accepted  from  customers  who 
puniiased  controlled  refined  petroleum 
products  from  Sunset  during  fte  period 
co\'ered  by  the  settlement.  The  specific 
information  to  be  included  In  the 
Applications  for  Refunds,  which  must 
be  submitted  by  June  1. 1995.  is 
included  in  the  Decision. 

Refund  Application 

Charter  Company/CdHfornia.  09/15/94. 
RM23-270 

The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Modification  filed 
by  the  State  of  California  in  the  Charter 
Company  second  stage  refund 
proceeding.  In  its  Motion.  California 
proposed  to  reallocate  $850,000  of 
previously  disbursed  Charter  monies  to 
fund  four  transportation-related  energy 
conser\  ation  projects,  in  accordance 
with  prior  Decisions,  where  we  have 
noted  the  benefits  of  similar  plans 
involving  public  transit  and  traffic 
si.'nchTonization  sj-steras.the  DOE 
appro\-ed  California's  Motion. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Kichfield  Cempany/Dennis  Arco  et  al  .. 
Atlantic  JlichfiBkl  Company/Harry  Crosby  et  al 

Bloomii^ton  &±ool  District  87  et  al  

Corinth  S.  A  J3.  #64  et  al  , _ „ 

Enron  vCorp./Tower  BottfedCas  - 

Young  Oil  Compaiiy,  Inc  „ - 

Rod  Steinheiser  Bottle  Gas  _ 

Ford  County  et  al „ 

Gulf  Orl  CorporatJon/BobisGiilfet  al  

Gulf  Oil  Corporation/Glen-Gery'Corp.-et  al 

Illinois  VoMorXjoiafany „^,.. 

Geoigia  iPDwtD"CQiiipaiiy ^ . „«._> 

Longyear  Coaapany  «t  al  .. 

Muuday  {>DBtiac«t  «1  ....i _ ..«.. 

Texaco  lac/Couch  Texaco _. 


&F304-12375 

RF304-13641 

RF272-79369 

RF272-95500 

RF349-56 

«F340-176 

RF349-lft7 

RF272-97007 

JlF30a-1665» 

RF300-20347 

RF272-90781 

W^T2-«30e7 

KF272-M7M 

RF272-g8628 

£Fa21-a0113 


09/M4/«4 
09/12/94 
■09/12.'94 
09/15/94 
09/T3/94 


09/16/»4 
09/15/94 
09/14/94 

mmntA 

09/15/94 
09/15/94 
09/14/94 
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Viviano's  Texaco  Station  «2  

Texaco  Inc/Steve's  Texaco.  Service  et  al 
Steve's  Texaco  Service 


The  following  submissions  were  dism  ssed: 


Anacoftes  Van  &  Storage 

Capital  International  Ainvays  

Central  State  Hospital 

Ctiampion  Spark  Plug  Division 

Consuitec,  Inc  ....f..._ ..„..„. 

Covington  Highway  Texaco 

Francis  W.  Taykx  Co 

Fred  McGilvray,  Inc 

Hamilton  &  Home  Products,  Inc  .... 

J&D  Texaco 

Kennedy  Van  Saun  Corp 

Kroger  Company 

Rat)e  Brothers «. ,.. 

Shallowford  FW.  Texaco 

Shay's  Service  

Steelcase  Inc 

Summit  Oil  Conrpany „ 

Teledyne  Portland  Forge  

Town  of  Bristol  

U.S.  Marine  Corps  Exchange  

Vermont  Agency  of  Transportation 

W.R.  Grace  &  Company 

Way's  Texaco 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

.  Dated:  October  25, 1994. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  94-26918  Filed  10-28-94;  8:45  am) 
BIUJNQ  COOC  MSO-OI-IL 

Notice  of  Issuartce  of  Decisions  and 
Orders;  Week  of  September  19 
Tlifough  September  23, 1 994 

During  the  week  of  September  19 
through  September  23, 1994,  the 
decisions  an^  orders  summarized  below 
were  i^ued  with  respect  to  appeals  and 
apphcations  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 


RF'321-21030 
RF321-20202 
RR321-162 


09/14/94 


Dianissals 


Name 


Case  No. 


RF272-94610 

RF272-90496 

RF272-68891 

RF272-93723 

i-FA-0412 

RF321-20122 

RF272-94644 

RF272-97136 

RF321-19771 

RF321-16302 

RF321-19990 

RF272-93687 

RF272-94134 

RF321-20123 

RF272-79580 

RF272-90446 

RF351-25 

RF272-90494 

RF272-97044 

RF321-20294 

RF272-97103 

RF272-93721 

RF321-20428 


Appieal 

Consuitec  Inc..  9/22/94,  LFA-0415 

Consuitec  Inc.  filed  an  Appeal  from  a 
determination  issued  by  the  Office  of 
Placement  &nd  Administration  of  the 
Department  of  Energy  in  response  to  a 
request  from  Consuitec  under  the 
Freedom  of  Information  Act.  Consuitec 
sought  the  names  of  subcontractors  to  a 
DOE  contract  as  well  as  a  copy  of  any 
subcontracts  that  DOE  possessed  in  its 
files.  In  considering  the  Appeal,  the 
OfBce  of  Hearings  and  Appeals  found 
that  the  Office  of  Placement  properly 
withheld  the  names  of  subcontractors 
under  Exemption  4  and  performed  an 
adequate  search  for  subcontracts. 
Accordingly,  the  Appeal  was  denied. 

Refund  Applications 

Enron  Corp./Dilts  Gas  Service,  Butane 
Gas  Company,  Novak  Enterprises, 
Inc..  9/21/94,  RF34a~146,  RF340- 
-185.  RF340-192 

The  DOE  issued  a  Decision  and  Order 
concerning  refund  applications  that 
Dilts  Gas  Service  (Dilts),  Butane  Gas 
Company  (BGC),  and  Novak  Enterprises, 
Inc.  (Novak)  had  submitted  in  the  Enron 
Corporation  (Enron)  special  refund 
proceeding.  The  DOE  found  that  those 
firms  were  retailers  of  Enron  products 
who  qualified  for  refunds  under  the 
small  claim  or  60  percent  mid-range 
presumption  of  injury.  However,  the 
DOE  found  that  Energy  Refunds,  Inc. 


(ERI)  had  submitted  completely 
unrealistic  and  conflicting  gallonage 
figures  for  Dilts  and  had  failed  to  revise 
these  estimates  when  it  submitted 
ledger  pages  documenting  the  actual 
gallonage  figures  for  that  firm. 
Accordingly,  the  DOE  found  that  ERI 
violated  the  terms  of  its  reinstatement 
ordet.  Energy  Refunds,  Inc.,  24  DOE 
\  85,016  at  88,034  (1994).  The  DOE 
granted  Dilts,  BGC  and  Novak  a  total 
refund  of  $44,115. 
Telum  Inc./Salt  River  Project 

Agricultural  Improvement  and 
Power  District.  9/20/94,  RF353-1 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Sah  River  Project  Agricultural 
Improvement  and  Power  District  (Salt 
River  Project)  in  the  Telum  Inc.  Subpart 
V  special  refund  proceeding.  In  the 
Implementation  Order  establishing  the 
Telum  Inc.  Subpart  V  special  refund 
proceeding,  the  DOE  determined  that 
Salt  River  Project,  a  regulated  public 
utility,  was  the  only  firm  affected  by  the 
alleged  overcharges  that  were  the 
subject  of  the  Telum  consent  order. 
Therefore,  in  the  present  Decision,  Salt 
River  Project  was  granted  a  refund  equal 
to  the  entire  collected  amount  of  the 
Telum  consent  order  ($56,149.35)  plus 
all  interest  that  has  accrued  since  the 
Telum  consent  order  funds  were  placed 
in  a  DOE  escrow  accotmt.  In  compliance 
widi  the  requirements  of  the  Telum  Inc. 
Subpart  V  Implementation  Order,  Salt 
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River  Project  (i)  certified  that  it  will  pass 
the  refund  it  receives  through  to  its 
customers,  (ii)  provided  DOE  with  a  full 
explanation  of  how  it  plans  to 


accomplish  this  restitution,  and  (iii) 
certified  that  it  will  notify  the 
appropriate  regulatory  body  of  the 
receipt  of  the  refund. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 


American  Farm  Lines,  Inc 

Bamhill  Contracting  Company  „ 

Henry  S.  Branscome,  Inc.  et  al 

Paulding  Consumers  &  Supply  et  al  „ 

Texaco  lnc./Cappy's  Texaco 

Don  Borland's  Texaco 

Texaco  IncVFIaming  Gorge  Texaco 

Texaco  IncTMaine  Texaco  et  al 

Texaco  lnc./Rot)inson  Texaco _ 

Texaco  lnc./South  Dale  Texaco 

Texaco  lnc./Stan  Silva's  Texaco  et  al 

Texaco  lnc./Westt>elt  Texaco 

Warren's  Texaco  Sen^ice 

Twin  Petroleum  Company 

Whitaker  Oil  Co^Supenor  Sealants,  Inc.  et  al 


RA272-60 

RC272-^53 

RF272-90009 

RF272-93902 

RF321 -20477 

RF321-21026 

RF321-17178 

RF321-6130 

RF321-1772 

RF321-21031 

RF321-12383 

RF321 -20661 

RF321-21027 

RF272-9381 1 

RF351-24 


09/22/94 
09/21/94 
09/23/94 
09I20B4 
09/20/94 

09/21/94 
09/21/94 
09/20/94 
09/20/94 
09/21/94 
09/20/94 

09/20/S4 
09/21/94 


Dismissals 


The  following  submissions  were  dismissed: 


Name 


Bell  Dairy  Products  

City  of  Cleveland  Heights 

Dean  Foods  Company 

Dean  Milk  Co.,  Inc  

Deer  Trail  Truckline 

Ergon,  Inc 

Ergon,  Inc 

Freightways,  Inc 

H  &  S  Motor  Freight 

Hayes  Truck  Line 

Liberty  Dairy  Company  ... 

Often  Truck  Line  

Patterson  Texaco 

Ram  Corporation 


Case  No. 


RF272-93698 

RF272-92035 

RF272-93694 

RF272-93695 

RF272-90556 

HEE-0056 

RF171-18 

RF272-93323 

RF272-93322 

RF272-93320 

RF272-93696 

RF272-93321 

RF321-12406 

LEE-0159 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  October  25, 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  94-26921  Filed  10-28-94;  8:45  ami 

BtLUNQ  CODE  64S(M>1-P 


Notice  of  issuance  of  Proposed 
Decision  and  Order;  Weelt  of 
September  26  Through  September  30, 
1994 

During  the  week  of  September  26 
through  September  30, 1994,  the 
proposed  decision  and  order 
summarized  below  was  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to  an 
application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 


receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  sen'ice  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1E234, 
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Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 

Dated:  October  25. 1994. 
George  B.  BreoMy, 

Director,  Office  (^Hearings  and  Appeals. 

Request  for  Exception 

Leonard  Wall  Oil  Company,  MacKav. 

Idaho,  LEE-0155,  Fepcxiing 

Bequirements 
Leonard  Wall  Oil  Company  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Fetrdleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suniering  a  gross 
inequi'>  or  serious  hardship. 
Accordingly,  on  September  26, 1994, 
the  DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

IFR  Doc.  94-26919  Fil^d  10-28-94,  8:45  am] 
BOLUNO  COM  M«0-ei-P 


Office  of  Science  Education  and 
Technical  Information 

Enetgy  Research  Financial  Assistance 
Program  NoHce  95-06:  Experimental 
Program  To  SUmulate  Competitive 
Research  (EPSCoR) 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Science 
Education  and  Technical  Information 
(ET)  of  the  U.S.  Department  of  Energy 
(DOE),  in  keeping  with  its  energy- 
related  mission  to  assist  in 
strengthening  the  Nation's  human 
resource  infrastructure  through  the 
support  of  science,  engineering,  and 
mathematics  education  at  all  levels  of 
education,  announces  its  interest  in 
receiving  applications  from  eligible 
States  for  the  support  of  the  DOE/ 
EPSCoR  Program.  The  purpose  of  the 
DOE/EPSCoR  Program  is  to  enhance  the 
capabilities  of  designated  States  to 
conduct  nationally  competitive  energy- 
related  research  and  to  develop  science 
and  engineering  manpower  in  energy- 
related  ar«as  to  meet  current  and  ftiture 
needs  in  those  areas.  Subject  to 
availability  of  funds,  approximately  $7 
million  wrill  be  available  for  awards 
un^r  the  DOT/EPSCoR  Program  in  FY 
1995  for  collaborative  re.sean:h  and 
manpower  development  in  energy- 


related  science  and  engineering 

^disciplines. 
lATES:  Applications  under  this  Notice 
ihould  be  received  by  4:30  p.m.  Eastern 
"tandard  Time,  January  25, 1995. 
lODRESSES:  Application  materials  are 

"available  from  the  Office  of  Science 
uiucation  and  Technical  Information, 
rr-31, 1000  Independence  Avenue 
3W.,  Washington,  DC  20585.  Telephone 
•equests  for  application  materials  may 
le  made  by  calling  (202)  586-8949.  The 
:ompleted  applications  referencing 
'rogram  Notice  95-06  must  be 
iubmitted  to:  U.S.  Department  of 
energy,  Office  of  Energy  Research, 
\cquisition  and  Assistance 
Management  Division,  ER-64,  room  F- 
!20,  Washington,  D.C  20585,  ATTN: 
'rogram  Notice  95-06.  The  following 
iddress  must  be  used  when  submitting 
i^pplications  by  U.S.  Postal  Service 
ijcpress  mail,  any  commercial  mail 
lelivery  service,  or  when  hand  carried 
)y  the  applicant:  U.S.  Department  of 
energy.  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Jermantown  Road,  Germantowii,  MD 
!0784.  Telephone  and  telefax  numbers 

I  nust  also  be  included  in  any 

i  ipplication. 

I  OR  FURTHER  INFORMATION  CONTACT: 

Donna  J.  Prokop,  DOE/EPSCoR  Program 
Manager.  Office  of  Science  Education 
ind  Technical  Information,  ET-31,  U.S. 
>epartment  of  Energy,  Washington,  DC 
:0585,  (202)  586-8949— Telephone, 
202)  586-0019— Fax. 
IUPP1.EMENTARY  INFORMATION:  The 
ienate  report  accompanying  the  FY 
995  Energy  and  Water  Development 
Appropriation  Bill  (S.  Rep.  No.  484, 
.03rd  Cong.,  2nd  Sess.,  pg.  90) 

1  ecommended  that  $7  million  be 
lommitted  to  continuing  the  DCffi/ 
JPSCoR  Program.  In  accordance  with  10 

'  a=R  600.7(b)(1),  and  to  continue  to 

I  nhance  the  competitiveness  of  states 

i  nd  territories  identified  for 
larticipation  in  the  Experimental 
'rogram  to  Stimulate  Competitive 
Research  (EPSCoR)  at  the  National 

:  cience  Foundation  Q^SF],  DOE  has 

(  ecided  to  continue  to  restrict  efigibility 

I  5  the  following  states  and  territory: 
Uabama,  Arkansas,  Idaho,  Kansas, 
Kentucky,  Louisiana,  Maine, 

:  Mississippi,  Montana.  Nebraska, 
Jevada,  North  Dakota,  Oklahoina,  South 

I  ;arolina.  South  Dakota,  Vermont,  West 
'irginia,  Wyoming,  and  the 

( lommonwealth  of  Puerto  Rico. 
Awards  issued  under  this  Notice  will 

i  Tiplenfent  plans  formulated  under  the 

Previously  awarded  DOE/EPSCrfl 
lanning  grants.  New  awards  will 
rovide  funding  for  state  management 
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and  coordination,  human  resource 
development  activities,  and  research 
collaboration  including  student  research 
activities.  Approximately  two  to  three 
new  awards  will  be  issued  for  a  two- 
year  period  and  up  to  a  maximum  of 
$1.25  million  each  for  activities 
described  above.  In  addition,  DOE 
anticipates  providing  support  for  three 
to  four  renewal  awards  for  projects 
begun  under  the  DOE/EPSCoR  initiative 
in  FY  1993.  Renewal  awards  will  be 
issued  for  a  one-year  period  and  up  to 
a  maximum  of  $1.25  milHon.  Any 
remaining  balance  of  the  estimated  $7 
million  will  be  used  to  award  funds  to 
enable  unsuccessful  DOE/EPSCoR  state 
committees  to  upgrade  and  refine  state 
energy-related  plans. 

In  addition,  as  a  tangible  measure  of 
an  applicant's  commitment  to  the 
objectives  of  the  DOE/EPSC(rft  Program, 
cost-sharing  on  a  one-to-<Hie  ratio  is  a 
requirement  of  this  program.  Therefore, 
each  application  submitted  requesting 
support  from  DOE  under  this  Notice 
must  provide,  from  non-Pederal  funds, 
an  amount  equal  to  the  amount  awarded 
by  the  DOE;  i.e.  for  every  dollar 
provided  by  DOE,  the  recipient  must 
provide  a  dollar  from  non-Federal 
sources  for  the  project. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation,  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program  and  in  10  CFR  part 
605.  The  Catalog  of  Federal  Domestic 
Assistance  number  of  this  program  is 
81.049. 

Issued  in  Washington,  D.C,  on  October  20, 
1994. 

William  A.  Lewis,  Jr., 

Director.  Office  of  University  and  Scienoi 
Education. 

(PR  Doc  94-26917  Filed  10-2S-94;  8:45  ami 
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EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Open  Meetings  of  Policy  Dialog 
Advisory  Committee  To  Assist  in  the 
Development  of  Measures  to 
Significantly  Reduce  Greenhouse  Gas 
Emissions  From  Personal  Motor 
Vehicles 

AGENCY:  Executive  Office  of  the 

President. 

ACTION:  Meetings  of  Policy  Dialog 

Advisory  Committee. 


SUMMARY:  The  Executive  Office  of  the 
President  has  established  a  Policy 


Dialog  Advisory  Committee  to  assist  in 
the  development  of  measures  to 
significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles. 
The  third  meeting  of  this  committee  will 
be  held  on  November  14  and  15, 1994. 
The  fourth  meeting  will  be  held  on 
December  15  and  16. 1994.  The 
committee's  meetings  are  open  to  the 
public  without  need  for  advance 
registration. 

DATES:  The  committee  will  meet  on 
November  14, 1994,  irom  9:30  a.m.  to 
5:30  p.m.,  and  on  November  15, 1994. 
from  8:30  a.m.  to  4:30  p.m.  The 
committee  will  meet  on  December  15, 
1994.  from  9:30  a.m.  to  5:30  p.m.,  and 
on  December  16, 1994,  from  8:30  a.m.  to 
4:30  p.m. 

ADDRESSES:  Both  sessions  of  the 
November  meeting  will  be  held  at  the 
Resources  for  the  Future  Conference 
Center.  1400  16th  Street.  NW.. 
Washington,  DC.  Both  sessions  of  the 
December  meeting  will  be  held  in  room 
2230  at  the  United  States  Department  of 
Transportation.  400  7th  Street,  SW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  pertaining  to  the 
substantive  issues  to  be  dealt  with  by 
the  advisory  committee,  contact:  Ellen 
Seidman,  Special  Assistant  to  the 
President  for  Economic  Policy, 
Washington.  DC.  20500.  phone  (202) 
456-2802,  fax  (202)  456-2223;  Henry 
Kelley.  Assistant  Director  for 
Technology,  Office  of  Science  and 
Technology  Policy,  phone  (202)  456- 
6034,  fax  (202)  456-6023;  Wesley 
Warren,  Associate  Director,  Office  on 
Environmental  Policy,  phone  (202)  456- 
6224.  fax  (202)  456-2710;  or  Michael 
Toman,  Senior  Economist,  Council  of 
Economic  Advisors,  phone  (202)  395- 
5012,  fax  (202)  395-6853.  For 
information  pertaining  to  administrative 
matters  contact:  Deborah  Elalton, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC.  20460. 
phone  (202)  260-5495.  Information 
about  the  committee  is  also  available  on 
the  Technology  Transfer  Network  of  the 
Office  of  Air  Quality  Planning  & 
Standards  of  the  Environmental 
Protection  Agency,  which  can  be 
accessed  electronically  by  calling  (919) 
541-5742.  Help  in  accessing  the  system 
can  be  obtained  by  calling  (919)  541- 
5384  between  1:00  and  5:00  eastern 
lime.  Neither  of  these  numbers  is  a  toll- 
free  number. 

AGENDA  FOR  THE  MEETINGS:  The  topics 
that  will  be  covered  at  the  November 
meeting  are: 

•  Factors  affecting  vehicle  miles 
traveled; 


•  Role  of  alternative  fuels  and 
alternative  fuel  vehicles  in  reducing 
greenhouse  gas  emissions; 

•  Policy  options  for  reducing 
greenhouse  gas  emissions;  and 

•  Application  of  criteria  for 
evaluation  of  policy  options. 

At  the  December  meeting,  the 
committee  will  continue  its  discussions 
of  the  policy  options  and  how  they  will 
be  evaluated  by  the  committee. 

Dated:  October  27. 1994. 

W.  Bowman  Cutter. 

Deputy  Assistant  to  the  President  for 
Economic  Policy. 

John  H.  Gibbons, 

Director,  Office  of  Science  and  Technology 
Policy. 

Kathleen  A.  McGinty, 

Director.  Office  on  Environmental  Policy. 
[PR  Doc.  94-27094  Filed  10-28-94;  8:45  am) 
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FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Appraisal  Subcommittee;  Information 
Collections  Under  0MB  Review 

AGENCY:  Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  review.  ■ 

SUMMARY:  The  Appraisal  Subcommittee 
("ASC")  of  the  Federal  Financial 
Institutions  Examination  Council 
C'FFIEC")  has  sent  to  the  Office  of 
Management  and  Budget  ("OMB'»)  the 
following  Revision  of  a  Currently 
Approved  Collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

DATES:  Comments  on  this  information 
collection  should  be  received  on  or 
before  November  30, 1994.  If  you  intend 
to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
0MB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
ADDRESSES:  Send  comments  to  the 
ASC's  Clearance  Officer,  Marc  L. 
Weinberg,  General  Counsel;  Appraisal 
Subcommittee;  2100  Pennsylvania 
Avenue  NW..  Suite  200,  Washington, 
D.C.  20037.  and  to  the  0MB  reviewer, 
Milo  Sunderhaus,  Clearance  Officer; 
Office  of  Information  and  Regulatory 
Services;  Office  of  Management  and 
Budget;  New  Executive  Office  Building; 
Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  L.  Weinberg.  General  Counsel; 
Appraisal  Subcommittee;  2100 
Pennsylvania  Avenue  NW.,  Suite  200; 


Washington,  D.C.  20037.  or  call  (202) 
634-6520,  from  whom  copies  of  the 
information  collection  and  supporting 
documents  are  available. 

Revision  of  a  Currently  Approved 
Collection 

(1)  Collection  t/t/e:  Temporary  Waiver 
Requests,  Rules  1102.1  through  1102.7, 
12  CFR  part  1102.  subpart  A. 

(2)  Formis)  submitted:  Not  applicable. 

(3)  Frequency  of  collection:  On 
occasion. 

(4)  Use:  Requests  for  temporary 
waiver  relief  under  §  1119(b)  of  Title  XI 
of  the  Financial  Institutions  Reform. 
Recover)',  and  Enforcement  Act  of  1989, 
12  U.S.C.  3348(b). 

(5)  Estimated  number  of  respondents: 
1. 

(6)  Frequency  of  response:  Once. 

(7)  Estimated  hours  for  respondents  to 
provide  information:  3  hours  per 
respondent. 

(8)  Estimated  total  annual  reporting 
and  recordkeeping  burden:  3  hours. 

Dated:  October  25. 1994. 
EdH-in  W.  Baker. 

.  Executive  Director. 
[PR  Doc.  94-26873  Filed  10-28-94;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  height 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  follovvin^applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC.  20573. 

Piraeus  International,  Inc. 
3909  Eastern  Ave. 
Baltimore.  MD  21224 
Officers: 

Nickolas  A.  Bouloubassis,  President 
Michael  A.  Bouloubassis.  Vice 

President 
Allpoinls  Consolidators,  Ltd. 
1300  Mark  Street 
Elk  Grove  Village.  IL  60007 
Officers: 

Peter  J.  Jantzen.  President 
Barbara  M.  Edwards,  Vice  President 
Blue  Sky.  Blue  Sea  Company  dba 

International  Shipping  Company 

(USA) 
169  Frelinghuysen  Ave. 
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Newark,  N|  07114 

OfHcers: 

All  Aelaei,  Pnsident 

Ales  Ferasat,  Vice  Presid«tt 

Dated:  October  25. 1994. 

By  the  Federal  Maritime  Commissioa 
Jo§q»h  C  PoUung, 
Secretary. 

IFR  Doc.  94-26824  Filed  10-2»-94;  &4S  ami 
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Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  tiie 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
.  Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 
License  Number:  2366 
Name:  Transtec  Ocean  Express  Inc. 
Address:  19443  Laurel  Parle  Rd.,  Sle. 

107,  Rancho  Dominguez,  CA  90Z20 
Date  Revoked:  July  13,  1994 
Reason:  Surrendered  license 

voluntarily. 

License  Number:  3553 

Name:  International  Relocation  Co.  dba 

ABcom  Intematiortal  Transportation 

and  Trading  Co. 
Address:  15272  Bolsa  Chica  Rd.. 

Huntington  Beach,  CA  92649 
Date  Revoked:  July  21 .  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  273 1 
Name:  Hemisphere  Forwarding.  Inc. 
Address:  7  Cerro  Street.  Inwood,  NY 

11696 
Date  Revoked:  July  27,  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3342 
Name:  Maria  Velez  De  E.spinosa  dba  MV 

Ocean  Freight  Forwarders 
Address:  Rio  Tallaboa  AV-9,  Valley 

Verde,  Bayamon,  PR  00961 
Date  Revoked:  July  27. 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 

Bryant  L.  VanBraide. 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

IFR  Doc  94-26825  Filed  10-28-94;  8:45  ami 
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Automated  Tariff  Filing  and 
Information  System,  Firms  Certified  fbr 
Batch  Filing  Capabifity  as  of  October 
24,1994 

(Of  At  least  one  type  of  tariffl 
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( iaicutta.  East  Coast  of  India  and 

Baligladesh/U.S.A.  Confaience, 
1  fetchen,  New  Jersey 
I  lart  Maritime  Swvice.  Bethlehem, 

Pennsylvania 
I  distribution  Publications.  Inc.  {"DPI"), 

Oakland,  California 
[  I.X.I.,  Inc.,  Pittsburgh.  Pennsyhrania 
E  ffective  Tariff  Management 

Corporation  ("ETM"),  Bowie, 

Maryland 
E  xpeditors  International  ("EI").  Seattle, 

Washington 
F  lexible  Business  Systems,  Inc.,  Miami, 

Florida 
C  lenserve  Company,  Giendora,  New 

Jersey 
J(  pan- Atlantic  and  Gulf  Freight 

Conference,  Tokyo,  Japan 
Ji  pan-Puerto  Rico  &  Virgin  Island 

Freight  Conference,  Tokyo,  Japan 
ISing  Ocean  Central  America.  S.A. 
I C'KOCA").  Gundo  Alt,  Panama 
King  Ocean  Service  de  Venezuela,  S.A. 

CKOSDV"),  Chuao,  Caracas 
LpgisUcal  Concepts  Ltd.  ("LCL"),  Drexel 

Hill,  Pennsylvania 
N  aersk  Inc.,  San  Francisco,  California 
\  ariner  Systems*  Inc.,  San  Francisco, 

California 
h  aritime  Management  International, 

Inc.,  Miami,  Florida 
\  atson  Navigation  Company,  Inc.,  San 

Francisco,  California 
^  atson  Terminals,  Inc.,  San  Francisco, 

California 
N  iller  Traffic  Service,  Inc.,  Maywood, 

California 
N  ppon  Yusen  Kaisha  ("NYK").  San 

Francisco,  California 
N  VO  Tariff  Ser\'ices.  Fremoit, 

California 
N  K  Corp.,  Columbia,  Maryland 
0  :ean  Tariff  Bureau,  Long  Beach. 

California 
P  icific  Coast  Tariff  Bureau  ("PCTB"), 

San  Francisco,  California 
P  ramount  Tariff  Services,  Ltd.  ("PTS"), 

Torrance,  California 
R  jnhaave  Information  Service,  Inc.,  and 

World  Tariff  Services,  Inc  ("WTS"), 

Union,  New  York 
S'  ar  Shipping  AJS.  San  Francisco, 

California 
S  imner  Tariff  Services.  Inc. 

Washington,  EX] 
T  riff  Data  Services,  Houston,  Texas 
T  ansamericas  T.I.S.,  Inc.,  Falls  Church, 

Virginia 
T  ansax  Systems,  Bridgewater,  New 

Jersey 
Ti  ans-Pacific  Freight  Conference  of 

Japan,  Tokyo,  Japan 
Ti  ansportation  Services,  Inc.  CTSl"). 

Fort  Lauderdale,  Florida 
U  S.  Traffic  Service,  Torrance, 

California 
W  illenius  Lines  AB,  WoodrJiff  Lake, 

*Jew  Jersey 


Wallenius  Lines  North  America,  Inc. 

Woodcliff  Lake,  New  Jersey 
Zim  Container  Service,  Inc,  New  York. 
New  York. 

Note:  In  the  certification  process,  some 
certificants  used  software  developed  l^  other 
firms  and  may  not  be  holduig  themselves  out 
to  file  tariff  for  the  public,  generally. 
Joseph  C  Polking, 
Secretary. 

IFR  Doc.  94-26863  Filed  l(>-28-94;  8:45  amj 
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FEDERAL  RESERVE  SVSTBi 

Banco  Santander,  SJL;  Apptteatton  to 
Engage  in  Nonbankkig  Activities 

Banco  Santander,  S.A.,  Madrid  Spain, 
has  applied  pursuant  to  section  4(c)(8j 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  ("BHC  Act")  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3)).  to  engage  de  novo 
through  its  subsidiary,  Santander 
Investment  Securities,  Inc,  New  York, 
New  York,  in  the  following  activities: 
(1)  Underwriting  and  dealHig  in 
obligations  of  the  United  States  and 
Canada,  general  obligations  of  states  and 
their  political  subdivisions*  other 
obligations  that  state  member  banks  of 
the  Federal  Reserve  System  may  be 
authorized  to  underwrite  and  deal  in, 
and  money  market  instruments  ("bank- 
eligible  securities"):  (2)  underwriting 
and  dealing,  to  a  limited  extent,  in  all 
types  of  debt  securities;  (3)  underwriting 
and  dealing,  to  a  limited  extent,  in  all 
types  of  equity  seciu-ities;  (4)  acting  as 
agent  for  issuers  in  the  private 
placement  of  all  types  of  securities  and 
acting  as  a  riskless  principal  with 
respect  to  all  types  of  securities;  (5) 
engaging  in  "full  service  brokerage"  by 
pro\'iding  investment  and  financial 
advisory  services  in  combination  with 
securities  brokerage  services;  (6)  making 
and  servicing  loans;  and  (7)  buying  and 
selling  hituresand  forwards  for,  options 
on  futures  and  forwards  for,  and  options 
on,  bank  eligible  and  ineligible 
securities  solely  for  hedging  purposes, 
and  in  the  case  of  instnunents  based  on 
ineligible  securities,  solely  as  an 
incident  to  the  proposed  underwriting 
and  dealing  activities.  Applicant 
proposes  to  conduct  these  activities 
throughout  the  United  States  and  the 
world. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  that  the  Board,  after  due 
notice  and  opportunity  forbearing,  ha.s 
determined  by  order  or  regulation  to  be 
so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 


a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  bauoks  generally  provide 
services  that  are  so  operationally  or 
functionally  similar  to  the  proposed 
activity  as  to  equip  them  particularly 
well  to  engage  in  the  proposed  activity, 
or  that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass' n  v.  Board  of 
Governors.  516  F.2d  1229.  1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

Banco  Santander  states  that  the  Board 
previously  has  determined  by  regulation 
that  some  of  the  proposed  activities, 
when  conducted  within  limitations 
established  by  the  Board,  are  closely 
related  to  banking  for  purposes  of 
secrtion  4(c)(8)  of  the  BHC  Act.  See  12 
CFR  225.25(b)(1)  (making  and  servicing 
loans);  12  CFR  225.25  (b)(15)  (full- 
service  brokerage  services);  12  CFR 
225.25(b)(16)  (underwriting  and  dealing 
in  bank-eligible  securities). 

Banco  Santander  aLso  states  that  the 
Board  has  determined  by  order  that  the 
remaining  proposed  activities,  when 
conducted  within  limitations 
established  by  the  Board  in  previous 
orders,  are  closely  related  to  banking 
See  Canadian  Imperial  Bank  of 
Commerce,,  76  Federal  Reser\'e  Bulletin 
158  (1990).  f.P.  Morgan  &■  Company 
Incorporated,,  75  Federal  Reserve 
Bulletin  192  (1989),  affd  sub  nom. 
Securities  Industry  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System.  900  F.2d  360  (D.C.  Cir  1990). 
and  Citicorp,  et  al.,  73  Federal  Reser\'e 
Bulletin  473  (1987),  off  d  sub  ngm. 
Securities  Industry  Association  v.  Board 
of  Governors  of  the  Federal  Reserw 
System.  839  F.2d  47  (2d  Cir.).  cert, 
denied,  486  U.S.  1059  (1988) 
(underwriting  and  dealing  in  debt  and 
equity  securities);  Bonkers  Tru.<it  New 
York  Corporation,  75  Federal  Re<!er\'e 


Bulletin  829  (1989)  (riskless  principal 
and  private  placement  activities);  Swiss 
Bank  Corporation.  77  Federal  Reserve 
Bulletin  759  (1991)  (trading  in 
derivatives  of  bank-eligible  securities); 
Dai-Ichi  Kangyo  Bank.  77  Federal 
Reserve  Bulletin  184  (1991)  (trading  in 
derivatives  of  bank-ineligible  securities 
for  hedging  purposes  as  an  incident  to 
approved  underwriting  and  dealing 
activities). 

Banco  Santander  maintains  that  it  and 
Santander  Investment  Securities  would 
conduct  these  previously  approved 
activities  in  conformance  with  the 
conditions  and  limitations  established 
by  the  Board  in  prior  cases,  including 
the  Board's  10  percent  revenue 
limitation  on  underwriting  and  dealing 
activities.  Far  this  reason.  Banco 
Santander  contends  that  approval  of  the 
application  would  not  be  barred  by 
section  20  of  the  Glass-Steagall  Act  (12 
U.S.C.  377),  which  prohibits  the 
affiliation  of  a  state  member  bank  with 
any  company  principally  engaged  in  the 
underwriting,  public  sale,  or 
distribution  of  securities. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  "can  reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  12  U.S.C.  § 
1843(c)(8).  Banco  Santander  states  that 
the  proposal  will  produce  public 
benefits  that  outweigh  any  potential 
adverse  effects.  In  particular.  Banco 
Santander  maintains  that  the  proposal 
will  enhance  competition  and  enable  it 
to  offer  its  customers  a  broader  range  of 
products.  In  addition.  Banco  Santander 
states  that  the  proposed  activities  will 
not  result  in  adverse  effects  such  as  an 
undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposaL  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act.' 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  to 
William  W.  Wiles.  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20551,  not 


later  than  November  15. 1994.  Any 
request  for  a  hearing  on  this  application 
must,  as  required  bv  §  262.3(e)  of  the 
Board's  Rules  of  Procedure  (12  CFR 
262.3(e)).  be  accompanied  by  a 
statement  of  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  £e  proposal. 
This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Keser\-p 
System.  October  25. 1994. 

lennifer  |.  Jofansoo. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  <H- 26871  Filed  10-28-94:  8:45  ami 
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Eiden  Interests,  Ltd.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board  s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reser\'e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing.  identif>'ing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  25,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

I.  Eiden  Interests,  Ltd.,  Gumee, 
Illinois:  to  become  a  bank  holding 
company  by  acquiring  31.4  percent  of 
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the  voting  shares  of  First  Waukegan 
Q)rporation,  Glenview,  Illinois,  and 
thereby  indirectly  acquire  Bank  of 
Northern  Illinois,  Glenview,  Illinois, 
and  Bank  of  Northern  Illinois,  N.A., 
Waukegan,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Diamond  Bancorp,  Inc., 
Washington,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  94.46 
percent  of  the  voting  shares  of  Bank  of 
Washington,  Washington,  Missouri. 

C  Federal  Reserve  Bank  of  Kansas 
Qty  (John  E.  Yorke,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Capital  City  Bancshares,  Inc., 
Topeka,  Kansas;  to  acquire  47.5  percent 
of  the  voting  shares  of  Johnson  County 
Bank  (in  organization).  Overland  Park, 
Kansas. 

2:  Fourth  Financial  Corporation, 
Wichita,  Kansas;  to  acquire  100  percent 
of  the  voting  shares  of  Blackwell 
Security  Bancshares,  Inc.,  Blackwrell, 
Oklahoma,  and  thereby  indirectly 
acquire  Security  Bank  and  Trust 
Company,  Blackwell.  Oklahoma. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Casey  Bancorp,  Inc.,  Grand  Prairie, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Grand  Prairie  State 
Bank,  Grand  Prairie,  Texas. 

2.  Chalybeate  Springs,  L.C.,  Hughes 
Springs,  Texas;  to  become  a  bank 
holding  company  by  acquiring  J  percent 
of  the  voting  shares  of  First  National 
Bank,  Hughes,  Texas. 

3.  Yoakum  National  Bancshares,  Inc., 
Yoakum,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Yoakum 
National  Bancshares-Delaware,  Inc., 
Wilmington,  Delaware,  and  thereby 
indirectly  acquire  Yoakum  National 
Bank,  Yoakum.  Texas.  In  connection 
with  this  application,  Yoakum  National 
Bancshares-Delaware,  Inc.,  also  has 
applied  to  become  a  bank  holding 
company. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Centennial  Holdings,  Ltd.. 
Olympia,  Washington;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Centennial  Bank.  Olympia,  Wa.shington. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  October  25. 1994. 

Jennifier  }.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FRDoc.  94-26870  Filed  10-2&-94;  8:45  am] 

BILUNQ  CODE  (SIO-OI-F 


SBC,  Inc.;  Acquisition  of  Company 
Engaged  in  PeiTnissible  Nonbanlting 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effiects,  such 
as  undue  concentration  of  resources,    . 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  15, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalie  Street.  Chicago.  Illinois 
60690: 

1.  SBC,  Inc.,  Countryside,  Illinois;  to 
acquire  Secure  Holdings,  Inc.. 
Countryside,  Illinois,  and  indirectly 
acquire  Secure  Savings  Bank,  FSB, 


Fontana,  California,  and  thereby  engage 
in  operating  a  savings  association 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Rescr\'n 
System.  October  25, 1994. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  94-26872  Filed  10-28-94;  8:45  am] 

BtLUNO  CODE  621<M>1-f 


FEDERAL  TRADE  COMIMISSION 
(DM.  9215] 

The  Coca  Cola  Bottling  Company  of 
the  Soutttwest;  Prohit>ited  Trade 
Practices  and  Affirmative  Conrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTJON:  Final  order. 

SUMMARY:  This  final  order  requires  Coca 
Cola  Bottling  Company  of  the  Southwest 
to  divest  the  Dr  Pepper  franchise  it 
acquired  from  San  Antonio  Dr  Pepper 
Bottling,  within  12  months.  If  the 
divestiture  is  not  completed  within  that 
period,  the  Commission  may  appoint  a 
trustee  to  complete  it.  In  addition,  the 
order  requires  the  respondent  to  obtain 
Commission  approval  before  acquiring 
any  branded  carbonated  soft  drink 
interests  in  any  area  in  which  it  already 
makes,  distributes  or  sells  branded 
concentrate  or  syrup,  or  branded 
carbonated  soft  drinks. 
DATES:  Complaint  issued  July  29, 1988. 
Final  order  issued  August  31, 1994.' 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  Elliott  or  Thomas  Carter,  Dallas 
Regional  Office,  Federal  Trade 
Commission,  100  N.  Central 
Expressway,  Suite  500,  Dallas,  TX. 
75201.  (214)  767-5501. 

(Sec.  6.  38  Stat  721;  15  U.S.C  46.  Interpret 

or  apply  sec.  5.  38  Stat.  719.  as  amended;  sec. 

7.  38  Stat.  731.  as  amended;  15  U.S.C  45. 18) 

Donald  S.  Qark, 

Secretary. 

(FR  Doc.  94-26933  Filed  10-28-94;  8:45  ami 

WLUNO  COOe  67S0-01-M 

[File  No.  922  3197] 

Creative  Aerosol  Corp.;  Proposed 
Consent  Agreement  Witt)  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 


'  Copies  of  the  Complaint.  Initial  Decision. 
Opinion  of  the  Commission,  Final  Order,  and 
statements  by  Commissioner  Owen  and 
Commissioner  Yao  are  available  from  the 
Commission's  Public  Reference  Branch.  Ii-130.  bih 
Street  and  Pennsylvania  Avenue.  N.W.. 
Wa.shington.  D.C  20580. 


ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  Jersey 
manufacturer  of  children's  bath  soap 
from  representing  that  certain  products 
or  packaging  will  not  harm  the 
enviroTiment  or  atmosphere,  or  that  any 
product  or  package  offers  any 
environmental  benefit,  unless  it 
possesses  competent  and  reliable 
evidence  that  substantiates  the 
representation.  The  consent  agreement 
also  prohibits  the  responden'\  from 
misrepresenting  that  any  product  or 
packaging  is  capable  of  being  recycled, 
or  the  extent  to  which  recycling 
collection  programs  for  them  are 
available. 

DATES:  Comments  must  be  received  on 
or  before  December  30. 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159, 6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington.  DC  20380. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  Dershowitz.  FTC/S-4002. 
Washington,  DC  20580,  (202)  32fr-3158. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6{f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  noti<» 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist.  ha\nng  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

In  die  Matter  of  Creative  Aerosol  Corp., 
a  Corporation;  Agreement  Containing 
Consent  Order  to  Cease  and  Desist 

IFUr  No.  922-31971 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Creative 
Aerosol  Corp.,  a  corporation  ("proposed 
respondent"),  and  it  now  appears  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Creative  Aerosol  Corp.,  by  its  duly 


authorissed  officer,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1 .  Proposed  respondent  Creative 
Aerosol  Corp.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  lavv's  of  the 
State  of  New  Jersey,  with  its  principal 
office  or  place  of  business  at  71  West 
Main  Street.  Freehold.  New  Jersey 
07728-2114. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  .shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in.respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  {in  such  form  as  the 
circumstances  may  require)  and 
deciiiion,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  propo.sed 
respondent.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  here  attached 
and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 


forr«  and  effect  and  may  be  ahered. 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  Th*- 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent's  address 
as  stated  in  this  agreement  shall 
constitute  ser\'ice.  Proposed  respondent 
waives  any  right  it  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradic:t  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  the  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
complianc-e  rejjorts  showing  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

"Volatile  Organic  Compound" 
("VOC")  means  any  compound  of 
carbon  which  participates  in 
atmospheric  photochemical  reactions  as 
defined  by  the  U.S.  Environmental 
Prote<;tion  Agency  at  40  CFR  51.100(s). 
and  as  subsequently  amended.  When 
the  final  rule  was  promulaged,  57  FR 
3941  (February  3. 1992).  the  EPA 
definition  excluded  carbon  monoxide, 
carbon  dioxide,  carbonic  acid,  metallic 
carbides  or  carbonates,  ammonium 
carbonate  and  certain  listed  compounds 
that  EPA  has  determined  are  of 
negligible  photochemical  reactivity. 

"Class  I  ozone-depleting  substance" 
means  a  substance  that  harms  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere  and  is  listed  as  such 
in  Title  6  of  the  Clean  Air  Act 
Amendments  of  1990,  Pub.  L.  No.  101- 
549,  and  any  otlier  substance  which 
may  in  the  fiiture  be  added  to  the  list 
pursuant  to  Title  6  of  the  Act.  Class  I 
substances  currently  include 
chlorofluorocarbons.  haions.  carlxjn 
tetrachloride,  and  1.1.1-trichloroethane. 

"Class  II  ozone-depleting  substance" 
means  a  substance  that  barms  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere  and  is  listed  as  sucii 
in  Title  6  of  the  Clean  Air  Act 
Amendments  of  1990.  Pub.  L.  No.  101- 
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549,  and  any  other  substance  which 
may  in  the  mture  be  added  to  the  list 
pursuant  to  Title  6  of  the  Act.  Class  II 
substances  currently  include 
hydroch  lorofluorocarbons. 

"Product  or  package"  means  any 
product  or  package  that  is  offered  for 
sale,  sold  or  distributed  to  the  public  by 
respondent,  its  successors  and  assigns, 
under  the  Funny  Color  Foam  brand 
name  or  any  other  brand  name  of 
respondent,  its  successors  and  assigns; 
and  also  means  any  product  or  package 
sold  or  distributed  to  the  public  by  third 
parties  under  private  labeling 
agreements  with  respondent,  its 
successors  and  assigns. 

"Competent  and  reliable  scientific 
evidence"  means  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualiHed  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

I 

It  is  ordered  that  respondent,  Creative 
Aerosol  Corp.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
package  containing  any  volatile  organic 
compound,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
through  the  use  of  such  terms  as 
"environmentally  safe," 
"environmentally  safe,  contains  no 
fluorocarbons,"  or  any  other  term  or 
expression,  that  any  such  product  or 
package  will  not  harm  the  environment, 
or  through  the  use  of  such  terms  as  "no 
fluorocarbons,"  or  any  other  term  or 
expression,  that  any  such  product  or 
package  will  not  harm  the  atmosphere, 
unless  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  such 
representation. 

n 

It  is  further  ordered  that  respondent. 
Creative  Aerosol  Corp.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division;  or 
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)ther  device,  in  connection  with  the 
abeling,  advertising,  promotion, 
affering  for  sale,  sale,  or  distribution  of 
my  product  or  package  containing  any 
I^lass  I  or  Class  n  ozone-depleting 
substance,  in  or  affecting  commerce,  as 
'commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
:ease  and  desist  from  representing  that 
my  such  product  or  package  contains 
*no  fluorocarbons"  or  representing,  in 
my  manner,  directly  or  by  implication, 
hat  any  such  product  or  package  v\rill 
not  deplete,  destroy,  or  otherwise 
adversely  affect  ozone  in  the  upper 
itmosphere  or  otherwise  harm  the 
itmosphere. 

II     - 

t 

A.  It  is  further  ordered  that 
espondent.  Creative  Aerosol  Corp..  a 
corporation,  its  successors  and  assigns, 
md  its  officers,  agents,  representatives, 
uid  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 

)ther  device,  in  connection  with  the 
abeling,  advertising,  promotion, 
)ffering  for  sale,  sale,  or  distribution  of 
my  product  or  package  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
he  Federal  Trade  Commission  Act.  do 
brthwith  cease  and  desist  from 
nisrepresenting,  in  any  manner, 
iirectly  or  by  implication  the  extent  to 
vhich: 

(1)  any  such  product  or  package  is 
»pable  of  being  recycled;  or, 

(2)  recycling  collection  programs  for 
;uch  product  or  package  are  available. 

B.  Provided,  however,  respondent  will 
lot  be  in  violation  of  Part  111(A)(2)  of 
his  Order,  in  connection  with  the 
advertising,  labeling,  offering  for  sale, 
ale,  or  distribution  of  any  high-density 
)olyethylene  cap  or  aluminum  aerosol 
an,  if  it  truthfully  represents  that  such 
>ackaging  is  recyclable,  provided  that: 

(1)  respondent  discloses  clearly, 
)rominently,  and  in  close  proximity  to 
;uch  representation: 

(a)  in  regard  to  any  high-density 
)oIyethylene  cap,  that  it  is  recyclable  in 
he  few  communities  with  recycling 
collection  programs  for  high-density 
)olyethylene  caps;  and  in  regard  to  any 
iluminum  aerosol  can,  that  such 
)ackaging'is  recyclable  in  the  few 
communities  with  recycling  collection 
)rograms  for  aluminum  aerosol  cans;  or 

(b)  the  approximate  number  of  U.S. 
communities  with  recycling  collection 
)rograms  for  such  high-density 
)olyethylene  cap  or  aluminum  aerosol 
can;  or 

(c)  the  approximate  percentage  of  U.S. 
lommunities  or  the  U.S.  population  to 
vhich  recycling  collection  programs  for 

1  uch  high-density  polyethylene  cap  or 
iluminum  aerosol  can  are  available;  and 


(2)  in  addition,  in  the  case  of  a  high- 
density  polyethylene  cap,  such  cap 
itself  bears  a  clear  identification  of  the 
specific  plastic  resin(s)  from  which  it  is 
made. 

For  purposes  of  this  Order,  a 
disclosure  elsewhere  on  the  product 
package  shall  be  deemed  to  be  "in  close 
proximity"  to  such  representation  if 
there  is  a  clear  and  conspicuous  cross- 
reference  to  the  disclosure.  The  use  of 
an  asterisk  or  other  symbol  shall  not 
constitute  a  clear  and  conspicuous 
cross-reference.  A  cross-reference  shall 
be  deemed  clear  and  conspicuous  if  it 
is  of  sufficient  prominence  to  be  readily 
noticeable  and  readable  by  the 
prospective  purchaser  when  examining 
the  part  of  the  package  on  which  the 
representation  ap{)ears. 

IV 

It  is  further  ordered  that  respondent. 
Creative  Aerosol  Corp.,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
labeling,  advertising,  promotion, 
offering  for  sale,  sale,  or  distribution  of 
any  product  or  package  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
represeriting,  in  any  manner,  directly  or 
by  implication,  that  any  such  product  or 
package  offers  any  environmental 
benefit,  unless  at  the  time  of  making 
such  representation,  respondent 
possesses  and  relies  upon  competent 
and  reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence,  that 
substantiates  such  representation. 

V 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  ins]>ection  and 
copyinc: 

A.  AU  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

VI 

/( is  further  ordered  that  respondent 
shall  distribute  a  copy  of  this  Order  to 


each  of  its  operating  divisions  and  to 
each  of  its  offices,  agents, 
representatives,  or  employees  engaged 
in  the  preparation  and  placement  of 
advertisements,  promotional  materials, 
product  labels  or  other  such  sales 
materials  covered  by  this  Order. 

VII 

/( is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

vin 

/( is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  it,  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Consent  Order  To  Aid 
Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Creative  Aerosol 
Corporation,  a  Delaware  corporation. 

Tne  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  labeling  and 
advertising  of  the  respondent's  Funny 
Color  Foam  soap.  The  Commission's 
complaint  in  this  matter  alleges  that 
Funny  Color  Foam  soap  is  sold  in  an 
aluminum  aerosol  can  with  a  plastic  cap 
which  is  made  from  high-density 
polyethylene.  The  product  contained 
the  volatile  organic  compounds  (VOCs) 
isobutane  and  propane  and  was  then 
reformulated  by  substituting  for  the 
VOCs  hydrochlorofluorocart)on — 
chlorodifiuoromethane  (HCFC-22). 

The  Commission's  complaint  charges 
that  the  respondent  made  the  following 
advertising  claims  while  the  product 
contained  VOCs: 

"ENVIRONMENTALLY  SAFE  Contains 
no  fluorocarbons.  Non-Irritant.  Non- 


toxic." The  complaint  alleges  that 
through  such  claims,  the  respondent 
represented  without  substantiation  that 
Funny  Color  Foam  does  not  contain  any 
ingredients  that  harm  or  damage  the 
environment.  In  fact.  Funny  Color  Foam 
contained  VOCs— chemicals  that  imder 
many  atmospheric  conditions  contribute 
to  the  formation  of  ground  level  ozone, 
a  major  component  of  smog. 

The  complaint  also  charges  that  the 
respondent  claimed  that  its 
reformulated  product  contains  "NO 
FLUOROCARBONS."  The  complaint 
alleges  that  through  this  claim,  the 
respondent  falsely  represented  that 
because  Funny  Color  Foam  contains  no 
fluorocarbons,  it  will  not  deplete  the 
earth's  ozone  layer  or  otherwise  harm  or 
damage  the  atmosphere.  In  fact,  Fuimy 
Color  Foam  contains  the  harmful  ozone- 
depleting  ingredient 
chlorodifluoromethane  (HCFC-22). 
which  harms  or  causes  damage  to  the 
atmosphere  by  contributing  to  the 
depletion  of  the  earth's  ozone  layer. 
In  addition,  the  complaint  charges 
that  the  respondent  falsely  represented 
that  Funny  Color  Foam's  aluminum 
aerosol  can  and  plastic  cap  are 
recyclable.  In  fact,  the  complaint 
alleges,  while  the  aluminum  can  and 
plastic  cap  are  capable  of  being 
recycled,  the  vast  majority  of  consumers 
cannot  recycle  them  because  there  are 
virtually  no  collection  facilities  that 
accept  aluminum  aerosol  cans  for 
recycling  and  only  a  few  collection 
facilities  nationwide  that  accept  the 
high-density  polyethylene  cap  for 
reveling. 

'The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  iii  similar 
acts  and  practices  in  the  future. 

The  term  "volatile  organic 
compound"  (VOC)  is  defined  in  the 
consent  order  in  accordance  with  the 
definition  adopted  by  the 
Environmental  Protection  Agency  (EPA) 
in  a  February  3. 1992,  rulemaking.  To 
assist  the  public  and  the  industry  in 
understanding  the  coverage  of  this 
order,  those  compounds  that  EPA 
expressly  excluded  from  the  definition 
of  VOC  at  the  time  the  definition  was 
promulgated  are  listed  in  the  order. 
Because  EPA  could  in  the  future  modify 
the  definition  based  on  evolving 
scientific  evidence,  the  term  VOC  as 
used  in  the  order  will  vary  depending 
upon  EPA's  definition  of  the  term. 
Those  compounds  that  EPA  may  decide 
should  be  excluded  from  the  definition 
of  VOC  because  of  negligible 
photochemical  reactivity  will  thus  be 
excluded  under  the  consent  order. 
Likewise  any  compounds  that  EPA  may 


decide  should  be  defined  as  VOCs  will 
be  covered  by  the  order. 

The  proposed  order  also  defines  Class 
I  and  Class  n  ozone-depleting 
substances,  incorporating  the 
definitions  established  in  the  Clean  Air 
Act  Amendments  of  1990.  Class  I 
substances  currently  listed  under  the 
Act  include  CFCs,  halons.  carbon 
tetrachloride,  and  1,1,1-trichloroethane. 
Class  n  substances  currently  consist  of 
HCFCs. 

Part  I  of  the  proposM  order  requires 
the  respondent  to  cease  and  desist  firom 
representing  that  any  product  or 
package  containing  volatile  organic 
compounds  is  "environmentally  safe," 
"environmentally  safe,  contains  no 
fluorocarbons,"  contains  "no 
fluorocarbons,"  or  through  the  use  of 
any  other  term  or  expression,  that  any 
such  product  or  package  will  not  harm 
the  environment  or  the  atmosphere, 
unless  the  respondent  possesses 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  that 
substantiates  the  representation. 

Part  n  of  the  proposed  order  requires 
the  respondent  to  cease  and  desist  from 
representing  that  any  product  or 
package  containing  any  Class  I  or  Class 
n  ozone-depleting  substance  contains 
"no  fluorocarbons"  or  representing,  in 
any  manner,  that  any  such  product  or 
package  will  not  deplete,  destroy,  or 
otherwise  adversely  affect  ozone  in  the 
upper  atmosphere  or  otherwise  harm 
the  atmosphere. 

Under  tne  Clean  Air  Act 
Amendments,  the  EPA  has  authority  to 
add  new  chemicals  to  the  Class  I  and 
Class  n  lists.  In  fact,  EPA  has  added 
methyl  bromide  and 
hydrobromofluorocarbons  (HBFCs)  to 
the  list  of  Class  I  substances.  Thus,  the 
order's  definitions  of  Class  I  and  Class 
n  ozone-depleting  substances  include 
these  and  any  other  substances  that  may 
be  added  to  the  fists.  If  additional 
substances  are  added  to  the  Class  I  or  II 
lists.  Part  II  of  the  order  becomes 
applicable  to  claims  made  for  products 
containing  those  substances  after  the 
substances  are  added  to  the  lists. 

Part  ni  of  the  proposed  order  requires 
that  the  respondent  cease  and  desist 
from  misrepresenting,  in  any  manner, 
directly  or  by  implication,  with  respect 
to  any  product  or  package  the  extent  to 
which  it  is  capable  of  being  recycled  or 
the  extent  to  which  recycling  collection 
programs  are  available.  Part  III  also 
contains  a  proviso  that  allows  the 
respondent  to  advertise  high-density 
polyethylene  caps  and  aluminum 
aerosol  cans  as  recyclable  vtrithout 
violating  Part  III  of  the  order.  The 
respondent  may  do  so  if  it  truthfully 
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represents  that  such  packaging  is 
capable  of  being  recycled;  discloses 
clearly,  prominendy  and  in  close 
proximity  to  such  claim  (a)  that  such 
packaging  is  racycbbie  in  the  few 
communities  with  recyclii^  collection 
programs  for  high-density  polyethylene 
caps  or  aluminum  aerosol  cans;  or  (b) 
the  approximate  number  of  U.S. 
communities  with  recyding  collection 
programs  for  such  packaging;  or  (c)  the 
approximate  percentage  of  U.S. 
communities  or  the  U.S.  population  to 
which  recycling  collection  programs  fbr 
such  packaging  is  available;  and  in 
addition,  in  the  case  of  the  high-density 
polyethylene  cap,  the  cap  itself  bears  a 
clear  identiflcation  of  the  specific 
plastic  resin(s)  from  which  it  is  made. 

Part  IV  of  the  proposed  order  provides 
that  if  the  respondent  represents  in 
advertising  or  labeling  that  any  product 
or  package  offers  any  environmental 
benefit,  it  must  have  a  reasonable  basis 
consisting  of  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientiHc 
evidence,  that  substantiates  the  claims. 

The  proposed  order  also  requires  the 
respondent  to  maintain  materials  relied 
upon  to  substantiate  the  claims  covered 
by  the  order,  to  distribute  copies  of  the 
order  to  certain  company  officials,  to 
notify  the  Commission  of  any  dianges 
in  corporate  structure  that  might  affect 
compliance  with  the  order,  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  ofTicial  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms.- 
Donald  S.  Qark, 
Secretary. 

IFR  Doc  94-26932  Filed  10-28-94;  845  am) 
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[DktC-SSSS] 

The  Dow  Chemical  Company,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commi,ssion. 
ACTKM:  Consent  order. 


SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things, 
■  Marion  Merrell  Dow.  Inc.  to  license  its 
dicyclomine  formulations  and 
production  technology  to  a  third  party 
within  twelve  months,  and  to  contract 
manufacture  dicyclomine  for  the  third 
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party  while  that  party  awaits  Food  and 
Drug  Admioi^ration  approval  to  sell  its 
own  dicyclomine.  The  consent  older 
also  prohibits,  for  ten  years,^ acquisition 
of  any  dicyclomine  manufacturing, 
productioD  or  distribution  capabilities 
without  pries'  Commission  approval. 
DATES:  Complaint  and  Order  issued 
September  23, 1994.* 
FOR  FURTHER  MFOMMTION  CONTACT: 
Ann  Malester  or  Qaudia  Higgins,  FTC/ 
S-2224.  Washington,  D.C.  20530.  (202) 
326-2682. 

SUPPt-EMBITAflY  INFORMA-nON:  On 
Wednesday,  July  6, 1994,  there  was 
published  in  the  Federal  Regtsto-,  59  FR 
34625,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The  Dow 
Chemical  Company,  et  a!.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  wtdch  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec  6.  38  Stat  721;  IS  U.S.C  46.  Interpret 

or  apply  sec  5. 38  Stal.  719,  as  amended;  sec 

7,  38  Stat.  731.  as  amended;  15  U.S.C  45, 18) 

Donald  S.  Clark, 

Secretary. 

IFR  Doc  94-26934  Filed  10-28-M;  8:45  am) 
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[DtaC-3530] 

Home  Oxygen  &  Medical  Equipment 
Co.,  et  al.;  Prohibited  Trade  Practices, 
and  Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

summary:  Li  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California  supplier  of  oxygen  systems 
prescribed  for  home  use  from  acquiring 
or  granting,  for  ten  years,  an  ownership 
interest  in  a  firm  that  sells  or  leases 
oxygen  systems  in  the  relevant 
geographic  market,  if  more  than  25 
percent  of  the  puhnonologists  in  that 
market  would  be  affiliated  with  tte 
firm,  and  requires  the  respondents  to 


notify  the  Commission  if  they  acquire 
more  than  one  percent  of  a  firm  that 
sells  or  leases  oxygen  systems 
anywhere. 

DATES:  Complaint  and  Order  issued 
September  14, 1994.» 
FOR  FURTHER  INFOfWATION  CONTACT: 
Linda  Badger  or  Kerry  O'Brien,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St., 
Suite  570,  San  Francisco,  CA.  94103. 
(415) 744-7920. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  November  17, 1993,  there 
was  published  in  the  Federal  Register, 
58  FR  60653,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Home  Oxygen  &  Medical  Equipment 
Co.,  et  al.,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stal.  721;  15  U.S.C  46.  hrtoprets 

or  applies  sec  5, 38  Stat  719.  as  amendMi; 

15U.S.C45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc  94-26936  Fited  10-28-94;  8:45  ami 
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[DM.  C-3531J 

Certain  Home  Oxygen  Putmonologists, 
et  al.;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 


■  Copies  of  the  Otmpiaim.  the  Decision  and 
Order,  and  Commissioner  A7.cuenaga'.s  statement 
arc  available  from  itie  (>>TTHni<^ ion's  l*»rf»lic 
Reference  Branch  H-iao.  «tli  Street  a  Pennsylvania 
Avenue  NW..  VV^chinshMi.  O.C  20580. 


SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things, 
four  physicians  who  are  f>aitners  in  the 
Home  Oxygen  &  Medical  Equipment 
Co..  a  California  supplier  of  oxygen 
systems  prescribed  for  home  use,  from 
acquiring  or  granting,  for  ten  years,  an 
ownership  interest  in  a  firm  that  sells  or 
leases  oxygen  systems  in  the  relevant 
geographic  market,  if  more  than  25 


•  Copies  of  the  Cximplaint.  the  Decisioo  and 
Order,  and  statcmmts  from  Coaunissioners 
Azcuenaga  and  Starek  are  available  from  the 
Commissioner's  Public  Reference  Branrh.  H-l.W, 
Glh  Street  aad  PenDsylvania  Avenue.  N.W.. 
VVashlnglon.  D.C  2OSS0. 


percent  of  the  pulmonologists  in  that 
market  would  be  affiliated  with  the 
firm,  and  requires  the  respoildents  to 
notify  the  Commission  if  they  acquire 
more  than  one  percent  of  a  firm  that 
sells  or  leases  oxygen  systems 
anywhere. 

DATES:  Complaint  and  Order  issued 
September  14, 1994.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Badger  or  Kerry  O'Brien,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission,  901  Market  St., 
Suite  570,  San  Francisco.  CA.  94103. 
(4l5)  744-7920. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  November  17,  1993,  there 
was  published  in  the  Federal  Register. 
58  FR  60653.  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Certain  Home  Oxygen  Pulmonologists, 
et  al..  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Stat.  721: 15  U.S.C.  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  Clark. 

Secretary. 

IFR  Doc.  94-26931  Filed  10-28-94:  8:45  am) 
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[OkL  No.  C-3532] 

Homecare  Oxygen  &  Medical 
Equipment  Company,  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged    * 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California  supplier  of  oxygen  systems 
prescribed  for  home  use  from  acquiring 
or  granting,  for  ten  years,  an  ownership 
interest  in  a  firm  that  sells  or  leases 


<  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  statements  from  Commissioners 
Azcuenaga  and  Starek  are  available  from  the 
Commission's  Public  Reference  Branch.  H-130. 6ih 
Street  and  Pennsylvania  Avenue.  N.W.. 
Washington.  D.C  20580. 


oxygen  systems  in  the  relevant 
geographic  market,  if  more  than  25 
percent  of  the  pulmonologists  in  that 
market  would  be  affiliated  with  the 
firm,  and  requires  the  respondents  to 
notify  the  Commission  if  they  acquire 
more  than  one  percent  of  a  firm  that 
sells  or  leases  oxygen  systems 
anywhere. 

DATES:  Complaint  and  Order  issued 
September  14, 1994.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Badger,  or  Kerry  O'Brien,  San 
Francisco  Regional  Office.  Federal 
Trade  Commission.  901  Market  St.. 
Suite  570.  San  Francisco,  CA.  94103. 
(415) 744-7920. 

SUPPt.EMENTARY  INFORMATION:  On 
Wednesday.  November  17, 1993,  there 
was  published  in  the  Federal  Register, 
58  FR  60653,  a  proposed  consent 
agreement  with  analysis.  In  the  Matter 
of  Homecare  Oxygen  &  Medical 
Equipment  Company,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist  in  dispbsition  of  this 
proceeding. 

(Sec  6, 38  Stat  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
15  use.  45) 

Donald  S.  Qark. 

Secretary. 

(FR  Doc.  94-26939  Filed  10-28-94;  8:45  am] 
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[File  No.  922  323^ 

Hyde  Athletic  Industries,  Inc.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Corrections  in  Analysis  To  Aid 
Public  Comment. 

SUMMARY:  This  document  contains  a 
corrected  version  of  the  Analysis  to  Aid 
Public  Comment  which  was  published 
on  Friday.  September  23. 1994  (59  FR 
48892),  in  connection  with  a  consent 
agreement  accepted  subject  to  final 
.approval  by  the  Federal  Trade 


■  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  statements  from  Commissioners 
Azcuenaga  and  Starek  are  available  from  the 
Commission's  Public  Reference  Branch.  H-130. 6th 
St.-eet  a  Pennsylvania  Avenue.  N.W..  Washington. 
DC  20580. 


Commission.  The  consent  agreement 
would  settle  alleged  violations  of  federal 
law  prohibiting  unfair  acts  and  practices 
and  unfair  methods  of  competition  by 
prohibiting  a  Massachusetts  footwear 
marketer  from,  among  other  things, 
misrepresenting  the  extent  to  which  any 
footwear  is  made  in  the  United  States. 
It  would  also  require  the  respondent  to 
maintain  materials  relied  upon  for  any 
country  of  origin  representations  and  to 
distribute  copies  of  the  Commission 
order  to  its  operating  divisions  and 
certain  company  officials.  The  corrected 
version  of  the  Analysis  to  Aid  Public 
Comment  is  attached. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Steven  Baker,  Chicago  Regional 
Office,  Federal  Trade  Commission,  55 
East  Monroe  St.,  Siiite  1437,  Chicago  IL 
60603.  (312)  353-8156. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Hyde  Athletic 
Industries,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  .greement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  country  of  origin 
claims  made  by  the  respondent  for  its 
"Saucony"  brand  footwear,  which 
appeared  in  respondent's  advertising 
and  on  labeling  for  certain  of  its 
footwear.  The  Commission's  complaint 
charges  that  respondent  represented  that 
Saucony  footwear  is  made  in  the  United 
States,  that  is.  that  all  or  virtually  all  of 
the  component  parts  of  the  footwear  are 
made  in  the  United  States,  and  all  or 
virtually  all  of  the  labor  in  assembling 
the  footwear  is  performed  in  the  United 
States.  The  complaint  alleges  that  this 
claim  is  false  and  misleading  because  a 
substantial  amount  of  Saucony  footwear 
is  assembled  in  foreign  countries  of 
foreign  component  parts,  and  a 
substantial  amount  of  Saucony  footwear 
assembled  in  the  United  States  consists 
largely  of  foreign  component  parts. 

"The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting. 
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directly  w  by  implication,  the  exfent  to 
which  any  foottvear  is  nude  in  the 
United  States.  This  Part  provides, 
however,  that  "Made  in  the  USA" 
claims  will  not  violate  the  order  if  all  or 
virtually  all  of  the  parts  and  labor  are  of 
domestic  origin.  This  Part  also  contains 
a  safe  harbor  provision  that  specifies 
language  respondent  can  use  when 
making  a  country  of  origin  disclosure 
for  footwear  that  is  made  or  assembled 
in  one  country  in  whole  or  in  part  of 
materials  made  in  another  country. 

Part  II  of  the  proposed  consent  order 
provides  that  the  respondent  may 
continue  to  deplete  its  existing 
inventory  of  footwear  and  footwear 
packaging  printed  or  labeled  prior  to  the 
date  of  service  of  this  order,  provided 
that  the  respondent  itself  does  not  sell 
or  distribute  that  inventory  more  than 
ninety  (90)  days  after  the  date  of  service 
of  the  order. 

The  remaining  parts  of  the  proposed 
consent  order  require  the  respondent  to 
maintain  materials  relied  upon  in 
disseminating  any  coiuitry  of  wigin 
representations,  to  distribute  copies  of 
the  order  to  each  of  its  operating 
divisions  and  to  certain  company 
offlcials,  to  notify  the  Commission  of 
certain  changes  in  corporate  structure, 
and  to  file  one  or  more  compliance 
reports. 

The  standard  set  forth  in  the 
complaint  and  proposed  order  for  an 
unqualified  "Made  in  the  USA"  (or  the 
like)  claim  is  that  all  or  virtually  ail  of 
the  parts  and  labor  used  in  the 
manufacture  of  the  product  must  be  of 
domestic  origin.  This  standard  is 
consistent  with  Commission  case 
precedent,'  certain  other  statutes 
enforced  by  the  Commission,'  and 
extrinsic  evidence  obtained  by  the 
Conunission  regarding  consumer 
perceptions  of  "Made  in  USA"  claims. 
The  Commission  would  be  interested  in 
receiving  any  information  relevant  to  its 
standard  for  "Made  in  USA"  claims, 
including  Information  on  the 
competitive  and  other  effects  of  this 
standard  and  on  consumer  perceptions 
of  country  of  origin  claims. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
propased  consent  order.  It  is  not 
intended  to  constitute  an  offlcial 
interpretation  of  the  agreement  and 
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'  See.  eg.,  Windtor  Pen  Corp.,  M  F.T.C.  454 
(1964):  foseph  H.  Meyer  Bros..  47  F.T.C  49  (1950); 
Vulcan.Lamp  Workx.  Inc.  32  F.T.C  7  (1940).  Th« 
Commission'}  advianry  opinjons  have  also  set  forth 
this  standard.  See,  e.g..  Mriaoni  Opinion  No.  215. 
MisrepresewiBb  HoiM  at  ■■Ma<le  in  U.S-A.."  73 
F.T.C  1321  (1968). 

*  Wool  Products  Labeling  Act,  15  U.S.C  $§68-68) 
(1973  ft  Supp.  1W4);  Textil«!  Fiber  Product* 
Idem ifical ion  Aa,  15  UJLC  SS7O-70k  (1972  & 
Supp.  1994). 


proposed  order  or  to  modify  in  any  way 

their  terms. 

Donal  &  CUrk, 

Secretary. 

(FR  Doc.  94-26937  Filed  10-2«^;  8:45  ami 
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[File  No.  932  3163] 

Notations,  Inc.,  et  aL;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION;  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Pennsylvania 
company  and  its  president  from 
mislMtmding  any  textile  product  by 
mentioning  or  implying  that  the  product 
contains  a  fiber  without  using  the 
generic  fiber  name  required  by  the  • 
Textile  Fiber  Products  Identification  Act 
and  the  Federal  Trade  Commission 
rules,  or  by  mentioning  or  implying  that 
it  contains  a  fiber  wtten  it.  in  fact,  does 
not.  The  respondents  also  would  be 
required  to  file  with  the  Commission  a 
continuing  guaranty  applicable  to  all 
textile  products  they  handle  in  the 
future. 

DATES:  Comments  must  be  received  on 
or  before  IDecember  30, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  Alphin,  Atlanta  Regional 
Office,  1718  Peachtree  St.,  N.W..  Room 
1000,  Atlanta.  GA.  30367.  (404)  347- 
4837. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  nrntaining  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b){6)(ii)). 


In  the  Matter  at  Notations,  inc.  a 
corporation,  and  Kurt  Ennan.  individually 
and  as  an  officer  of  said  oorporatioo;  File  No. 
932  3163.  Agreement  containing  consent 
order  to  cease  and  desist. 

The  Federal  Trade  Omimission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Notations. 
Inc.,  a  corporation  and  Kurt  Erroan, 
individually  and  as  an  officer  of  said 
corporation,  and  it  now  appearing  that 
Notations.  Inc.,  a  corporation,  and  Kurt 
Erman,  individually  and  as  an  officer  of 
said  corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents,  are 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Notations,  Inc.,  by  its  duly  authorized 
officer,  and  Kurt  Erman,  individually 
and  as  an  officer  of  said  (corporation, 
and  their  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Notations. 
Inc.,  is  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  Commonwealth  of 
Pennsylvania,  with  its  office  and 
principal  place  of  business  located  at 
109  Pike  Qrcle.  Huntingdon  Valley. 
Pennsylvania  19062. 

2.  Proposed  respondent  Kurt  Erman  is 
the  sole  shareholder  and  president  of 
Notations.  Inc.  He  formulates,  directs 
and  controls  the  policies,  acts  and 
practices  of  said  corporation  and  his 
office  and  principal  place  of  business 
are  the  same  as  Notations,  Inc. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  re.spondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  met  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Conunission.  If  this 
agreement  is  accepted  t^  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 


such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstant;es  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settNunant 
purposes  only  and  docs  not  cor.stituto 
an  admis.sion  by  proposed  respondents 
of  faits,  other  than  jurisdictio.nal  farts, 
or  of  violations  of  law  an  alleged  in  the 
draft  of  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepte<J  by  the  Commission,  and 
If  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  (x>mplaiiit 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desi.st  in 
disposition  of  the  prbc-eeding  ond  (2) 
make  information  public  in  rf?spect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vai^  or  contradict  the 
terms  oi  the  order. 

8.  Prcpo.sed  respondents  have  read' 
the  proposed  complaint  and  order 
contemplated  he.'eby.  They  understand 
that  once  the  order  has  been  i.ssued, 
they  will  be  required  to  file  one  or  more 
compli.n.nce  reports  showing  that  they 
have  fully  complied  with  the  onUir. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  far  each  violation  of  the  ortler 
after  it  becomes  fiii.il. 

Order 

1 

It  is  ordered  that  respondents 
Notations,  Inc.,  a  corporation,  its 
successors  and  as.signs.  and  its  ofTu^rs, 
ond  Kurt  Erman,  individually  and  an 
officer  of  said  corporation,  and 
respondents'  representatives,  agents  and 
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employees,  directly  or  through  any 
corporation,  subsidiary,  division  or  any 
other  devicti,  in  connection  with  the 
introduction,  delivery  for  introduction, 
manufacture  for  introduction,  sale, 
advertising,  or  offering  for  sale,  in 
cohiijierce,  or  the  transportation  or 
(.-rasing  to  be  transported  in  conunerctt, 
or  (he  importation  into  the  Unitod  States 
of  ;iny  textile  fiber  product,  ^s 
"commerce"  and  "textile  fib<ir  prodac-t" 
are  defined  in  the  Textile  Fiber  Products 
Identification  Act,  15  U.S.C.  70, 
hea-inaftor  "Textile  Fiber  Act,"  and  the 
Rules  and  Regulations  Undt-r  the  TextiJo 
Fibar  Product.s  Identification  Act,  16 
use.  §303,  hereinafter  "Rule(s),"  do 
forthwith  cease  and  desist  fro.-n 
mi.sbranding  or  falsely  or  deceptively 
advertising  any  such  produd  hy; 

A.  Mentioning  or  implying  finer 
i-ontent  without  using  the  generic  fiber 
names  in  a  manner  consistent  with  the 
Te-xtile  Fiber  Act  and  the  Rules 
thereunder:  and 

B.  Mentioning  or  implying  fiber 
(jontent  for  a  fiber  that  is  not  present  in 
such  textile  fiber  produd. 

II 

?t  is  further  ordered  that  respondents 
shall  forthwith  file  with  the 
Commission  a  continuing  guaranty 
applicable  to  all  textile  prcKlucts 
handled  by  respondents,  in  the  form 
prescribed  by  Rule  38,  16  CFR  §  303.38. 

Ill 

it  is  further  ordered  that  rvspondent 
Notations,  Inc.,  shall: 

A.  For  a  period  of  five  (5)  years  after 
the  service  of  this  order,  keep  copies  of 
each  stamp,  tag,  label  or  other  form  of 
identification  that  shows  information 
required  by  the  Textile  Fiber  Act  as  well 
as  such  records  as  will  show  the  textile 
fib«r  products  in  which  e.ii»:l.  stamp,  tag, 
label  or  other  form  of  identifuiition  was 
affixed  for  each  produd  it  introduces, 
manufaUuies  for  introduction.  s«:l!s, 
adviirlises,  offers  for  sale  or  imports;  and 

R  For  a  period  of  five  (5)  years  atler 
the  service  of  this  oider,  maintain  and 
upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspt- cUon  and  copying,  the  dtx,uiaenfs 
ill  Paragraph  ill.A.  above  and  such  other 
docu:nents  and  mciterials  as  shall 
dcmonsti.-ile  full  compliant^  witii  lhi.s 
ordnr. 

IV 

It  is  fitrthtfr  Oidvmd that  respondent. 
Notations,  Inc.,  shall  within  thirty  (30) 
days  after  the  date  of  service  of  this 
order,  provide  a  copy  of  this  order  to 
each  of  its  current  directors  and  officers, 
and  to  each  employee,  agent  and 
representative  having  managerial. 


purchasing,  importing,  sales, 
advertising,  or  policy  responsibility 
with  respeil  to  the  subjet;!  matter  of  this 
order. 


It  is  further  oidcred  that  ruspuiuictit, 
Note'.ions.  Inc.,  shall,  in  writing,  notify 
the  Fcnleral  Trade  ConuviissJon  al  least 
thirty  (30)  d:iys  prior  to  any  proposed 
change.in  the  rospordent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  suix:essor 
corporation,  the  ca'atior.  or  dissolution 
of  stibsidiaries  or  any  other  such  chango 
in  the  corporation  that  may  affect 
compliance  obligations  arising  out  of 
the  order. 

VI 

h  is  further  ordered  that,  for  a  ixriod 
of  five  (5)  years  from  the  date  of  strvit* 
of  this  order,  respondent  Kurt  Erman, 
shall,  in  writing,  notify  the  Federal 
Trade  Commission  within  thirty  (30) 
days  of  the  discontinuance  of  his 
present  business  or  employment  and  of 
his  affiliation  with  a  new  business  or 
employment,  each  such  notice  to 
include  the  respondent's  new  business 
address  and  a  statement  of  the  nature  of 
the  business  or  employment  in  whirJj 
the  respondent  is  newly  engaged  as  well 
as  a  description  of  respondent's  duties 
and  responsibilities  in  connection  with 
the  business  or  employment. 

VII 

It  /.v  further  ordered  that  respondents 
shall,  within  sixty  (60)  da\s  after  the 
date  of  service  of  this  order,  submit  a 
verified  report  in  writing,  to  the  Fcjderal 
Trade  Commission  setting  forth  in  def.iil 
the  manner  and  form  in  vihi^ih  they 
have  complied  with  this  order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  propos(>d 
consent  order  frc-n  respondents 
Notations,  Inc..  and  Kurt  Erman, 
it.'divfdually  and  as  an  officer  of  the 
( nri 'Oration. 

Thr  proposed  rons«>nt  order  has  himn 
pl.-^ct'd  on  tht'  public  record  for  sixty 
(60)  d,?ys  for  rei^Kplion  of  comments  by 
interested  persons.  Comments  rtf>»ivf-d 
during  this  pi-n'od  will  become  p.?rt  of 
the  public  record.  After  sixty  (HO)  d.nyv 
the  Commission  will  strain  review  the 
agHH'ment  .ind  t!if» comments  refs»ivid 
and  vil!  docicie  whether  it  should 
withdraw  from  the  .ngnx;metit  i<t  (n;iki» 
final  the  agreen>ent's  proposed  order. 

The  complaint  alleges  that 
respondents  misbranded  certain  lextih* 
fiber  products  by  using  the  trade  name 
Micro  Silk,  thereby  implying  thai  silk,  a 
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fiber  not  present  in  the  products,  was 
present.  These  acts  and  practices  are  in 
violation  of  the  Textile  Fiber  Products 
Identification  Act,  15  U.S.C.  70;  the 
Commission's  Rules  and  Regulations 
Under  the  Textile  Fiber  Products 
Identification  Act,  16  CFR  303;  and 
Section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  §  45. 

The  proposed  order  requires  that  the 
company  cease  and  desist  (1) 
Mentioning  or  implying  fiber  content 
without  using  the  generic  fiber  names  in 
a  manner  consistent  with  the  Act  and 
Rules,  and  (2)  mentioning  or  implying 
fiber  content  for  a  fiber  that  is  not 
present  in  a  textile  fiber  product. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
S<scretary. 
(FR  Doc,  94-26938  Filed  10-28-94:  8:45  am! 

aiLUNG  CODE  67S0-01-M 


(Okt  9250] 

Stouffer  Foods  Corporation;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
action:  Final  Order. 

SUMMARY:  This  final  order  prohibits 
Stouffer  Foods  Corporation,  the 
manufacturer  and  advertiser  for  Lean 
Cuisine  frozen  entrees,  from 
misrepresenting,  in  any  manner,  the 
existence  or  amount  of  sodium  or  any 
other  nutrient  or  ingredient  in  any  of  its 
frozen-food  products. 

DATES:  Complaint  issued  October  28. 
1991.  Final  order  issued  September  26. 
1994.« 

F0«  FURTHER  INFORMATION  CONTACT: 
Theodore  Hoppock.  FTC/S-4002, 
Washington,  D.C.  20580.  (202)  326- 
3087. 

(Sec.  6.  38  Stat  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719.  as  amended: 

15U.S.C.  45,  52) 

Donald  S.  Qark, 

Secretary. 

IFR  Doc  94-26939  Filed  10-28-94;  8:45  ami 
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■  Copies  of  the  CompUim.  Initial  Decision. 
Opinion  of  the  Cominission,  Commissioner 
Azcuenaga's  statement,  and  Final  Order  are 
available  from  the  Commission's  Public  Reference 
Branch.  H-130. 6th  Street  and  Pennsylvania     , 
.\venue.  N.W..  Washington.  D.C.  20580. 


D  EPARTMENT  OF  HEALTH  AND 
MJMAN  SERVICES 

0  Ffice  of  the  Secretary 

S  atement  of  Organization,  Functions 
31  Id  Delegation  of  Authori^ 

Fart  A  (Office  of  the  Secretary), 
C  lapter  AE  (Office  of  the  Assistant 
S  (cretary  for  Planning  and  Evaluation 
(( lASPE))  of  the  Statement  of 
C  -ganization.  Functions  and  Delegation 
o  Authority  for  the  Department  of 
F  jalth  and  Human  Services  (most 
n  cently  amended  at  58  FR  247  on 
D  cember  28, 1993)  is  amended  as 
fc  lows: 

I.  Chapter  AE  paragraph  D.  "The 

0  fice  of  Family,  Community  and  Long- 
T  xm  Care."  delete  in  its  entirety  and 

r«  jlace  with  the  following: 

D.  The  Office  of  Disability,  Aging  and 
Li  ng-Term  Care  Policy— The  Office  of 
D  sability.  Aging  and  Long-Term  Care 
Pi  ilicy  is  responsible  for  the 
di  velopment,  coordination,  research 
ai  d  evaluation  of  HHS  policies  and 
pi  ograms  which  support  the 
u:  dependence,  productivity,  health  and 
Si  [:urity  of  children,  working  age  adults, 
ai  d  older  persons  with  disabilities.  The 

01  fice  is  also  responsible  for  policy 

c(  ordination  and  research  to  promote 
th  e  economic  and  social  well-being  of 
th  s  elderly. 

1.  The  Division  of  Disability  and 
A  ;ing  Policy  is  responsible  for 
c<  ordination,  policy  development, 
rt  search  and  evaluation  of  HHS  policies 
at  d  programs  focusing  on  persons  with 
di  ^abilities  (including  the 
D  (velopmental  Disabilities  Act)  and  for 
th  3  aging.  Aging  activities  related  to  the 
O  der  Americans  Act  are  carried  out  in 
c(  ordination  with  the  Office  of  the 
A  ;sistant  Secretary  for  Aging.  This 
ir  eludes  nvasuring  and  evaluating  the 
ir  pact  of  all  programs  authorized  by  the 
O  der  Americans  Act.  The  division  is 
al  !o  responsible  for  supporting  the 
di  velopment  and  coordination  of 
CI  jsscutting  disability  and  aging 
pi  licies  within  the  Department  and  in 
o  ler  Federal  agencies  whose  actions 
ai  ect  the  health,  economic  and  social 
w  ill-being  of  persons  with  disabilities 
at  d  elderly  populations.  The  division  is 
re  sponsible  for  assessing  the  interaction 
b<  tween  health,  disability,  and  the 
et  onomic  well-being  of  persons  of  all 
a(  Bs  with  disabilities  including  the 
pi  evalence  of  disability  and  disabling 
c(  nditions.  socio-demographic 
cl  aracteristics,  service  use,  income, 
ei  iployment,  and  program  participation 
p<  ttems,  and  for  coordinating  the 
d(  velopment  of  policies  which  are 
re  sponsible  to  the  characteristics. 


circumstances  and  needs  of  disabled 
populations.  The  division's 
responsibilities  include  long-range 
planning,  budget  and  economic 
analysis,  program  analysis,  review  of 
regulations  and  reports  on  legislation, 
review  and  conduct  of  research  and 
evaluation  activities,  and  information 
dissemination.  . 

2.  The  Division  of  Long-Term  Care 
Policy  is  responsible  for  coordination, 
development,  research  and  evaluation  of 
HHS  policies  and  programs  which 
address  the  long-term  care  and  persoiial 
assistance  needs  of  people  of  all  ages 
with  chronic  disabilities.  The  division  is 
the  focal  point  for  policy  development 
and  analysis  related  to  the  long-term 
care  services  components  of  health  care 
reform  as  well  as  Medicare,  Medicaid, 
and  including  nursing  facility  services, 
community  residential  services, 
personal  assistance  services,  home 
health  and  rehabilitation  services,  and 
the  integration  of  acute,  post-acute  and 
long-term  care  services.  The  division's 
responsibilities  include  long-range 
planning,  budget  and  economic 
analysis,  program  analysis,  review  of 
regulations  and  reports  on  legislation, 
review  and  conduct  of  research  and 
evaluation  activities,  and  informatioii 
dissemination. 

Dated:  October  21. 1994. 
Donna  E.  Slialala, 

Secretary. 

IFR  Doc.  94-26838  Filed  10-28-94;  8:45  ani] 
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1995  Cost-of-Living  Increase  and  Other 
Determinations 

AGENCY:  Social  Security  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Secretary  has 
determined — (1)  A  2.8  percent  cost-of- 
living  increase  in  Social  Security 
benefits  under  title  II,  effective  for 
December  1994; 

(2)  An  increase  in  the  Federal 
Supplemental  Security  Income  (SSI) 
monthly  benefit  amounts  under  title 
XVI  for  1995  to  $458  for  an  eligible 
individual.  $687  for  an  eligible 
individual  with  an  eligible  spouse,  and 
$229  for  an  essential  person; 

(3)  The  national  average  wage  index 
(formerly,  the  average  of  the  total  wages) 
for  1993  to  be  $23,132.67; 

(4)  The  Old-Age,  Survivors,  and 
Disability  Insurance  (OASDI) 
contribution  and  benefit  base  to  be 
$61,200  for  remuneration  paid  in  1995 
and  self-employment  income  earned  in 
taxable  years  beginning  in  1995; 
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(5)  The  monthly  exempt  amounts 
under  the  Social  Security  retirement 
earnings  test  for  taxable  years  ending  in 
calendar  year  1995  to  be  $940  for 
tieneficiaries  age  65  through  69  and 
$680  for  beneficiaries  under  age  65; 

(6)  The  dollar  amounts  V'bend 
points")  used  in  the  benefit  formula  for 
workers  who  become  eligible  for 
benefits  in  1995  and  in  the  formula  for 
computing  maximum  family  benefits; 

(7)  The  amount  of  earnings  a  person 
must  have  to  be  credited  with  a  quarter 
of  coverage  in  1995  to  be  $630; 

(8)  The  "old-law"  contribution  and 
benefit  ba.se  to  be  $45,300  for  1995;  and 

(9)  The  OASDI  fund  ratio  to  be  1 1B.6 
percent  for  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
JefCrey  L.  Kunkel,  Office  of  the  At.liiary. 
Social  Security  Administration,  6401 
Se«:urity  Boulevard.  B.iltimore,  MD 
21235,  (410)  965-3013.  A  summary  of 
the  information  in  this  announcement  is 
available  in  a  recorded  message  by 
telephoning  (410)  965-3053.  This 
telephone  message  will  be  updated  to 
reflect  changes  to  the  cost-of-living 
benefit  increase  and  other 
determinations. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  is  required  by  the  Social 
Security  Act  (the  Act)  to  publi.sh  within 
45  days  after  the  close  of  the  third 
calendar  quarter  of  1994  the  benefit 
increase  percentage  and  the  revised 
table  of  "special  minimum"  benefits 
(section  215(i)(2)(D)).  Also,  the 
Secretary  is  required  to  publish  on  or 
before  November  1  the  national  average 
wage  index  for  1993  (section 
215(a)(1)(D)),  the  OASDI  ftmd  ratio  for 

1994  (section  215(i)(2)(C)(ii)),  the 
OASDI  contribution  and  benefit  base  for 

1995  (section  230(a)).  the  amount  of 
earnings  required  to  be  credited  with  a 
quarter  of  coverage  in  1995  (se4:tion 
213(d)(2)),  the  monthly  exempt  amoimts 
under  the  Social  Security  retirement 
earnings  test  for  1995  (section 
203(f)(fi)(A)).  the  formula  for  computing 
a  prim.irv  insurance  amount  for  workers 
who  first  become  eligible  for  benefits  or 
die  in  1995  (section  215(a)(1)(D)).  and 
the  formula  for  computing  the 
maximum  amount  of  benefits  payable  to 
the  family  of  a  worker  who  first 
becomes  eligible  for  old-age  benefits  or 
dies  in  1995  (section  203(a)(2)(C)) 

Cost-of-Living  Increases 

General 

The  cost-of-living  increase  is  2.8 
pert:ent  for  benefits  under  titles  II  and 
XVI  of  the  Act. 

Under  title  D,  OASDI  benefits  will 
increase  by  2.8  percent  beginning  with 
the  December  1994  benefits,  which  are 


payable  on  January  3, 1995.  This 
increase  is  based  on  the  authority 
contained  in  section  215(i)  of  the  Act 
(42U.S.C.415{i)}. 

Under  title  XVI,  Federal  SSI  payment 
levels  will  also  increase  by  2.8  percent 
effective  for  payments  made  for  the 
month  of  January  1995  but  paid  on 
December  30, 1994.  This  is  based  on  the 
authority  contained  in  section  1617  of 
the  Act  (42  U.S.C.  1382f).  The 
percentage  increase  effective  January 
1995  is  the  same  as  the  title  II 
percentage  increase  and  the  annual 
payTnent  amount  is  rounded,  when  not 
a  muhiple  of  $12.  to  the  next  lower 
multiple  of  $12. 

Automatic  Benefit  Inrrense 
Cktnipiitation 

Under  section  215(i)  of  the  Act,  the 
third  calendar  quarter  of  1994  is  a  cost- 
of-living  computation  quarter  for  all  the 
purposes  of  the  Act.  The  Secretary  is, 
therefore,  required  to  increase  benefits, 
effective  with  December  1994,  for 
individuals  entitled  under  .section  227 
or  228  of  the  Act,  to  increase  primary 
insurance  amounts  of  all  other 
individuals  entitled  under  title  11  of  the 
Act,  and  to  increase  maximum  benefits 
payable  to  a  family.  For  December  1994. 
the  benefit  increase  is  the  percentage 
increase  in  the  Consumer  Price  Index 
for  Urban  Wage  Earners  and  Cleric;al 
Workers  from  the  third  quarter  of  1993 
through  the  third  quarter  of  1994. 

Section  215(i)(l)  of  the  Act  provides 
that  the  Consumer  Price  Index  for  a 
cost-of-living  computation  quarter  shall 
be  the  arithmetic  mean  of  this  index  for 
the  3  months  in  that  quarter.  The 
Department  of  Labor's  Consumer  Price 
Index  for  Urban  Wage  Earners  and 
Clerical  Workers  for  each  month  in  the 
quarter  ending  September  30, 1993.  was: 
For  July  1993. 142.1;  for  August  1993, 
142.4;  and  for  September  1993, 142.6. 
The  arithmetic  mean  for  this  calendar 
quarter  is  142.4  (after  rounding  to  the 
nearest  0.1).  The  corresponding 
Consumer  Price  Index  for  eacii  month  in 
the  quarter  ending  September  30, 1994, 
was;  for  July  1994, 145.8;  for  August 
1994, 146.5;  and  for  September  1994. 
146.9.  The  arithmetic  mean  for  this 
calendar  quarter  is  146.4.  Thus,  bef.:ause 
the  Consumer  Price  Index  for  the 
calendar  quarter  ending  September  30. 
1994,  exceeds  that  for  the  lalendar 
quartet  ending  September  30, 1993  by 
2.8  percent,  a  cost-of-living  benefit 
increase  of  2.8  percent  is  effective  for 
benefits  under  title  II  of  the  Ad 
beginning  December  1994. 

Title  n  Benefit  Amounts 

In  accordance  with  section  215(i)  of 
the  Act,  in  the  case  of  insured  workers 


and  fiBmily  members  for  whom 
eligibility  for  benefits  (i.e.,  the  workers 
attainment  of  age  62,  or  disability  or 
death  before  age  62)  occurred  before 
1995,  benefits  will  incivase  by  2.8 
percent  beginning  with  benefits  for 
December  1994  which  are  payable  on 
January  3.  1995.  In  the  case  of  first 
eligibility  after  1994,  the  2.8  perront 
increase  will  not  apply. 

For  eligibility  af^er  1978.  benefits  art; 
generally  determined  by  a  benefit 
formula  provided  by  the  Social  Security 
Amendments  of  1977  (Pub.  L.  95-216), 
.IS  de<«.Tibed  later  in  this  notice. 

For  eligibility  before  1979.  benefits 
are  determir.ed  by  means  of  a  benefit 
table.  In  aaordance  with  section 
215|i)(4)  of  the  Act,  the  primary 
insurance  amounts  and  the  maximum 
family  benefits  shown  in  this  table  am 
revised  by  (1)  Increasing  by  2.8  pert»nt 
the  corresponding  amounts  established 
by  the  last  cost-of-living  increase  and 
the  last  extension  of  the  benefit  (able 
made  under  section  215(i)(4)  (to  refiect 
the  increase  in  the  OASDI  contribution 
and  benefit  base  for  1994);  and  (2)  by 
extending  the  table  to  reflect  the  higher 
monthly  wage  and  related  tjenefit 
amounts  now  possible  under  the 
increased  contribution  and  benefit  base 
for  1995,  as  described  later  in  this 
notice.  A  copy  of  this  table  may  be 
obtained  by  writing  to:  Social  Security 
Administration,  Office  of  Public 
Inquiries,  4100  Annex,  Baltimorw.  MD 
21235 

Section  215(i)(2MD)  of  the  Act  also 
n.-quires  that,  when  the  Secretary 
determines  an  automatic  increase  in 
.Social  Security  benefits,  the  SecrMtary 
shall  publish  in  the  Federal  Register  a 
revision  of  the  range  of  the  primary' 
insurance  amounts  and  corresponding 
maximum  family  benefits  based  on  the 
dollar  amount  and  other  provisions 
described  in  section  215(a)(l)(C)(i). 
These  benefits  are  referred  to  as  "spfx^ial 
minimum"  benefits  and  are  pay.ible  to 
certain  individuals  with  long  periods  of 
relatively  low  earnings.  To  qualify  for 
.such  benefits,  an  individual  must  have 
at  least  11  "years  of  coverage."  To  earn 
a  year  of  coverage  for  purposes  of  *.he 
spe«.ial  minimum,  a  person  must  earn  at 
least  a  certain  proportion  (25  percent  for 
years  before  1991,  and  15  percent  for 
years  after  1990)  of  the  "old-law" 
contribution  and  benefit  base,  in 
.iccord.->n<a  with  section  215(a)(1)(C)(i), 
the  table  below  shows  the  revised  range 
of  primary  insurance  amounts  and 
corresponding  maximum  family  benefit 
amounts  after  the  2.8  percent  benefit 
infnpe.ise. 
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Special  Minimum  Prii  <ary  Insurance  Amounts  and  Maximum  Family  Benefits 


Special  minirTKim  primary  insurance  anx)unt ;  ayable  for  Dec.  1993 


S25.ia 

50.10  .. 

75  60 

100.80 

126.00 

'51  30 

176.60 

202  00 

22720 

252.30 

277  90 

30300 

328.50 

353.70 

37390 

•104^0 

429.70 

454.80 

430  00 

505  30 


Section  227  of  the  Act  provides  flat- 
rate  benefits  to  a  worker  who  became 
age  72  before  1969  and  was  not  insured 
under  the  usual  requirements,  and  to  his 
or  her  spouse  or  surviving  spouse. 
Section  228  of  the  Act  provides  similar 
benefits  at  age  72  for  certain  uninsured 
persons.  The  current  monthly  benefit 
amount  of  S183.40  for  an  individual 
under  sections  227  and  228  of  the  Act 
is  increased  by  2.8  percent  to  obtain  the 
new  amount  of  S188.50.  The  present 
monthly  benefit  amount  of  $91.80  for  a 
spouse  under  section  227  is  increased 
by  2.8  percent  to  $94.30. 

Tide  XVI  Benefit  Amounts 

In  accordance  vvith  section  1617  of 
the  Act,  Federal  SSI  benefit  amounts  fur 
the  aged,  blind,  and  disabled  are 
increased  by  2.8  percent  effective 
January  1995.  Therefore,  the  yearly 
Federal  SSI  benefit  amounts  of  $5,352 
for  an  eligible  individual,  $8,028  for  an 
eligible  individual  with  an  eligible 
spouse,  and  $2,676  for  an  essential 
person,  which  became  effective  January 

1994,  are  increased,  effective  January 

1995,  to  $5,496.  $3,244.  and  $2,748. 
respectively,  after  rounding.  The 
corresponding  monthly  amounts  for 
1995  are  determined  by  dividing  the 
yearly  amounts  by  12.  giving  $458. 
$687.  and  $229.  respectively.  The" 
monthly  amount  is  reduced  by 
subtracting  monthly  countable  income. 
In  the  case  of  an  eligible  individual  with 
an  eligible  spouse,  the  amount  payable 
is  further  divided  equally  between  the 
two  spouses. 


Number  of 
years  of 
coverage 


11 
t2 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 


Special  minimum 

primary  insurance 

amount  payable  for  Dec. 

1994 


National  Average  Wage  Index  for  1993 

■eneral 

Under  various  provisions  of  the  Act, 
jveral  amounts  are  scheduled  to 
i  icrease  automatically  for  1995.  These 
i  iclude  (1)  The  OASDI  contribution  and 
\  er.efit  base.  (2)  the  retirement  test 
i  xempt  amounts.  (3)  the  dollar  amounts, 
c  r  "bend  points."  in  the  primary 
isurance  amount  and  maximum  family 
enefit  formulas.  (4)  the  amount  of 
e  arnings  required  for  a  worker  to  be 
redited  with  a  quarter  of  coverage,  and 
))  the  "old  law"  contribution  and 
enefit  base  (as  determined  under 
•  jction  230  of  the  Act  as  in  effect  before 
t  le  1977  amendments).  These  amounts 

<  re  based  on  the  annual  increase  in  the 
c  verage  of  the  total  Wages.  Section 

21(e)  of  the  "Social  Security 
'.dependence  and  Program 
nprovements  Act  of  1994"  (Pub.  L. 
03-296).  enacted  August  15. 1994. 
rovided  the  name  "national  average 
rage  index"  for  the  average  of  the  total 
rages.  This  new  designation  will  be 
sed  throughout  this  notice. 
Section  321(g)  of  the  new  legislation 
Iso  revised  the  formula  used  to 
etermine  the  OASDI  contribution  and 
enefit  base,  the  retirement  test  exempt 
i  mounts,  and  the  old-law  contribution 

<  nd  benefit  base.  Under  the  old  formula. 
{ le  determination  in  a  given  year  of  the 

I  ext  year's  amount  was  the  product  of 
I  le  current  year's  amount  and  the  ratio 

<  f  (1)  The  prior  year's  national  average 
rage  index  to  (2)  the  second  prior  year's 

i  verage  wage  index.  (For  example,  the 

<  etermination  of  the  1995  contribution 
i  nd  benefit  base  under  the  old  formula 


S25.80 
51.50 
77.70 
103.60 
129.50 
155.50 
181.50 
207.60 
233.50 
259.30 
285.60 
311.40 
337.60 
363.60 
389.50 
415.70 
441.70 
467.50 
493.40 
519.40 


Special  minimum  family 

benefit  payable  for  Dec. 

1994 


S38.80 
77.80 
116.90 
155.70 
194.30 
233.80 
272.80 
311.60 
350.60 
389.50 
428.70 
467.60 
507.20 
545.90 
584.60 
624.20 
663.00 
701.80 
740.90 
779.70 


would  have  been  the  product  of  the 
1994  base  times  the  ratio  of  the  1993 
national  average  wage  index  to  the  1992 
average  wage  index.) 

The  revised  formula  differs  from  the 
old  formula  in  that  the  current  year's 
amount  is  replaced  by  the  amount  in 
effect  for  1994  and  the  national  average 
wage  index  for  the  second  prior  year  is 
replaced  by  the  1992  national  average 
wage  index.  Thus,  the  revised  formula 
can  be  stated  as  follows:  the 
determination  in  a  given  year  of  the  next 
year's  amount  is  the  product  of  the  1994 
amount  and  the  ratio  of  (1)  The  prior 
year's  national  average  wage  index  to  (2) 
the  1992  national  average  wage  index. 

Under  both  the  old  and  the  revised 
formula,  the  resulting  dollar  amounts 
are  rounded — to  the  nearest  multiple  of 
$300  in  the  case  of  each  of  the  two  types 
of  contribution  and  benefit  bases,  and  to 
the  nearest  $10  in  the  case  of  the 
monthly  retirement  test  exempt 
amounts.  By  using  fixed  amounts  in  the 
revised  formula,  cumulative  rounding 
distortions  are  eliminated. 

For  the  first  determinations  under  the 
revised  formula,  the  resulting  amounts 
are  the  same  as  those  that  would  have 
been  determined  under  the  old  formula. 
For  subsequent  determinations,  this 
may  not  be  the  case. 

Computation 

The  determination  of  the  national 
average  wage  index  for  calendar  year 
1993  is  based  on  the  1992  national 
average  wage  index  of  $22,935.42 
announced  in  the  Federal  Register  on 
October  28. 1993  (58  FR  58004),  along 
with  the  percentage  increase  in  average 
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wages  from  1992  to  1993  measured  by 
annOal  wage  data  tabulated  by  the 
Social  Security  Administration  (SSA). 
The  wage  data  tabulated  by  SSA  include 
contributions  to  deferred  compensation 
plans,  as  required  by  section  209(k)  of 
the  Act.  The  average  amounts  of  wages 
calculated  directly  from  this  data  were 
$22,001.92  and  $22,191.14  for  1992  and 
1993.  respectively.  To  determine  the 
national  average  wage  index  for  1993  at 
a  level  that  is  consistent  with  the 
national  average  wage  indexing  series 
for  1951  through  1977  (published 
December  29.  1978,  at  43  FR  61016).  we 
multiplied  the  1992  national  average 
wage  index  of  $22,935.42  by  the 
percentage  increase  in  average  wages 
from  1992  to  1993  (ba.sed  on  SSA- 
tabulated  wage  data)  as  follows  (with 
the  result  rounded  to  the  nearest  cent): 

Amount 

The  national  average  wage  index  for 
1993  is  $22,935.42  times  $22,191.14 
divided  by  $22,001.92,  which  equals 
$23,132.67.  Therefore,  the  national 
average  wage  index  for  calendar  year 
1993  is  determined  to  be  $23,132.67. 

OASDI  Contribution  and  Benefit  Base 

General 

The  OASDI  contribution  and  benefit 
base  is  $61,200  for  remuneration-paid  in 
1995  and  self-employment  income 
earned  in  taxable  years  beginning  in 
1995. 

The  OASDI  contribution  and  benefit 
base  serves  two  purposes: 

(a)  It  is  the  maximum  annual  amount 
of  earnings  on  which  OASDI  taxes  are 
paid.  The  OASDI  tax  rate  for 
remuneration  paid  in  1995  is  set  by 
statute  at  6.2  percent  for  employees  and 
employers,  each.  The  OASDI  tax  rate  for 
self-employment  income  earned  in 
taxable  years  beginning  in  1995  is  12.4 
percent.  (The  Hospital  Insurance  tax  is 
due  on  remuneration,  without 
limitation,  paid  in  1995.  at  the  rate  of 
1.45  percent  for  employees  and 
emplojers.  each,  and  on  self- 
employment  income  earned  in  taxable 
years  beginning  in  1995.  at  the  rate  of 
2.9  percent.) 

(b)  It  is  the  maximum  annual  amount 
used  in  determining  a  persons  OASDI 
benefits. 

Computation 

Section  321(g)  of  the  "Social  Security 
Independence  and  Program 
Improvements  Act  of  1994"  amended 
section  230(b)  of  the  Act.  As  noted 
above,  the  amendment  provided  a 
technical  change  to  the  formula  used  to 
determine  the  OASDI  contribution  and 
benefit  base.  Under  the  revised  formula. 


the  base  for  1995  shall  be  equal  to  the 
larger  of  the  current  base  ($60,600)  or 
the  1994  ba.se  of  $60,600  multiplied  by 
the  ratio  of  the  national  average  wage 
index  for  1993  to  that  for  1992.  If  the 
amount  so  determined  is  not  a  multiple 
of  $300.  it  shall  be  rounded  to  the 
nearest  multiple  of  $300. 

Amount 

The  ratio  of  the  national  average  wage 
index  for  1993.  $23,132.67  as 
determined  above,  compared  to  that  for 
1992.  $22,935.42.  is  1.0086002. 
Multiplying  the  1994  OASDI 
contribution  and  benefit  base  amount  of 
$60,600  by  the  ratio  of  1.0086002 
produces  the  amount  of  $61,121.17 
which  must  then  be  rounded  to  $61,200. 
Accordingly,  the  OASDI  contribution 
and  benefit  base  is  determined  to  be 
$61,200  for  1995. 

Retirement  Earnings  Test  Exempt 
Amounts 

General 

Social  Security  benefits  are  withheld 
when  a  beneficiary  under  age  70  has 
earnings  in  excess  of  the  retirement 
earnings  test  exempt  amount.  A  formula 
for  determining  the  monthly  exempt 
amounts  is  provided  in  section 
203(f)(8)(B)  of  the  Act.  The  1994 
monthly  exempt  amounts  were 
determined  by  the  formula  to  be  $930 
for  beneficiaries  aged  65-69  and  $670 
for  beneficiaries  under  age  65.  Thus,  the 
annual  exempt  amounts  for  1994  were 
set  at  $11,160  and  $8,040,  respectively. 
For  beneficiaries  aged  65-69,  $1  in 
benefits  is  withheld  for  every  $3  of 
earnings  in  excess  of  the^nnual  exempt 
amount.  For  beneficiaries  under  age  65, 
$1  in  benefits  is  withheld  for  every  $2 
of  earnings  in  excess  of  the  annual 
exempt  amount. 

Computation 

Section  321(g)  of  the  "Social  Security 
Independence  and  Program 
Improvements  Act  of  1994"  also  . 
amended  the  indexing  formula  provided 
in  section  203(f)(8)(B)  of  the  Act.  Under 
the  revised  formula,  each  monthly 
exempt  amount  for  1995  shall  be  "the 
larger  of  the  corresponding  1994 
monthly  exempt  amount  or  the 
corresponding  1994  monthly  exempt 
amount  muhiplied  by  the  ratio  of  the 
national  average  wage  index  for  1993  to 
that  for  1992.  The  ratio  of  the  national 
average  wage  index  for  1993,  $23,132.67 
as  determined  above,  compared  to  that 
for  1992.  $22,935.42.  is  1.0086002. 
Section  203(0(8)(B)  hirther  provides 
that  if  the  amount  so  determined  is  not 
a  muhiple  of  $10.  it  shall  be  rounded  to 
the  nearest  multiple  of  $10. 


Exempt  Amount  for  Beneficiaries  Aaed 
65  Through  69 

Multiplying  the  1994  retirement 
earnings  test  monthly  exempt  amount  of 
$930  by  the  ratio  of  1.0086002  produces 
the  amount  of  $938.00.  This  must  then 
be  rounded  to  $940.  The  retirement 
earnings  test  monthly  exempt  amount 
for  beneficiaries  aged  65  through  69  is 
determined  to  be  $940  for  1995.  The 
corresponding  retirement  earnings  test 
annual  exempt  amount  for  these 
beneficiaries  is  $11,280. 

Exempt  Amount  for  Beneficiaries  I  'nder 
Age  65 

Multiplying  the  1994  retirement 
earnings  test  monthly  exempt  amount  of 
$670  by  the  ratio  1.0086002  produces 
the  amount  of  $675.76.  This  must  then 
be  rounded  to  $680.  The  retirement 
earnings  test  monthly  exempt  amount 
for  beneficiaries  under  age  65  is  thus 
determined  to  be  $680  for  1995.  The 
corresponding  retirement  earnings  lest 
annual  exempt  amount  for  these 
beneficiaries  is  $8,160. 

Computing  Benefits  Af^er  1978 

General 

The  Social  Security  Amendments  o) 
1977  provided  a  method  for  computing 
benefits  which  generally  applies  when  a 
worker  first  becomes  eligible  for  benefits 
after  1978.  This  method  uses  the 
workers  "average  indexed  monthly 
earnings"  to  compute  the  primary 
insurance  amount.  The  computation 
formula  is  adjusted  automatically  each 
year  to  reflect  changes  in  general  wage 
levels,  as  measured  by  the  national 
average  wage  index. 

A  worker's  earnings  are  adjusted,  or 
■"indexed."  to  reflect  the  change  in 
general  wage  levels  that  occurred  during 
the  worker's  years  of  employment.  Such 
indexation  ensures  that  a  worker's 
future  benefits  reflect  the  general  rise  m 
the  standard  of  living  that  occurs  during 
his  or  her  working  lifetime.  A  certain 
number  of  years  of  earnings  are  needed 
to  compute  the  average  indexed 
monthly  earnings.  After  the  number  of 
years  is  determined,  those  years  with 
the  highest  indexed  earnings  are  cho.sen. 
the  indexed  earnings  are  summed,  and 
the  total  amount  is  divided  by  the  total 
number  of  months  in  those  years.  The 
resulting  average  amount  isthen 
rounded  down  to  the  next  lower  dollar 
amount.  The  result  is  the  average 
indexed  monthly  earnings. 

For  example,  to  compute  the  average 
indexed  monthly  earnings  for  a  worker 
attaining  age  62,  becoming  disabled 
before  age  62.  or  dying  before  attaining 
age  62.  in  1995.  the  national  average 
wage  index  for  1993.  $23,132.67.  is 
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divided  by  the  national  average  wage 
index  for  each  year  prior  to  1993  in 
which  the  worker  had  earnings.  The 
actual  wages  and  self-employment 
income,  as  defined  in  section  211(bJof 
the  Act  and  credited  for  each  year,  is 
multiplied  by  the  corresponding  ratio  to 
obtain  the  worker's  indexed  earnings  for 
each  year  before  1993.  Any  earnings  in 
1993  or  later  are  considered  at  face 
value,  without  indexing.  The  average 
indexed  monthly  earnings  is  then 
computed  and  used  to  determine  the 
worker's  primary  insurance  amount  for 
1995. 

Computing  the  Primary  Insurance 
Amount 

The  primary  insurance  amount  is  the 
sum  of  three  separate  percentages  of 
portions  of  the  average  indexed  monthly 
earnings.  In  1979  (the  first  year  the 
formula  was  in  effect),  these  portions 
were  the  first  $180,  the  amount  between 
$180  and  $1,085.  and  the  amount  over 
$1,085.  The  dollar  amounts  in  the 
formula  which  govern  the  portions  of 
the  average  indexed  monthly  earnings 
are  frequently  referred  to  as  the  "bend 
points"  of  the  formula.  Thus,  the  bend 
points  for  1979  were  $180  and  $1,085. 

The  bend  points  for  1995  are  obtained 
by  multiplying  the  corresponding  1979 
bend-point  amounts  by  the  ratio 
between  the  national  average  w^e 
index  for  1993.  $23,132.67.  and  for 
1977.  $9,779.44.  These  results  are  then  . 
rounded  to  the  nearest  dollar.  For  1995. 
the  ratio  is  2.3654391.  Multiplying  the 
1979  amounts  of  $180  and  $1,085  by 
2.3654391  produces  the  amounts  of 
$425.78  and  $2,566.50.  These  must  then 
be  rounded  to  $426  and  $2,567. 
Accordingly,  the  portions  of  the  average 
indexed  monthly  earnings  to  be  used  in 
1995  are  determined  to  be  the  first  $426, 
the  amount  between  $426  and  $2,567, 
and  the  amount  over  $2,567. 

Consequently,  for  individuals  who 
first  become  eligible  for  old-age 
insurance  benefits  or  disability 
insurance  benefits  in  1995.  or  who  die 
in  1995  before  becoming  eligible  for 
benefits,  we  will  compute  their  primary' 
insurance  amount  by  adding  the 
following: 

(a)  90  percent  of  the  first  $426  of  their 
average  indexed  monthly  earnings,  plus 

(b)  32  percent  of  the  average  indexed 
monthly  earnings  over  $426  and 
through  $2,567.  plus 

(c)  15  percent  of  the  average  indexed 
monthly  earnings  over  $2,567. 

This  amount  is  then  rounded  to  the 
next  lower  multiple  of  $.10  if  it  is  not 
already  a  multiple  of  $.10.  This  formula 
and  the  adjustments  we  have  described 
are  contained  in  section  215(a)  of  the 
At  t  (42  U.S.C  415(a)). 


Ml  ximnm  Benefits  PayaUe  to  a  Family 

Ge  leral 

'  he  1977  amendments  continued  the 
Ion  }  e^ablished  policy  of  limiting  the 
tot  1  monthly  benefits  which  a  worker's 
fan  ily  may  receive  based  on  his  or  her 
pri  nary  insurance  amount.  Those     , 
am  jndments  also  continued  the  then 
exi  Jting  relationship  between  maximum 
fan  ily  benefits  and  primary  insurance 
ami  tunts  but  did  change  the  method  of 
cor  iputing  the  maximum  amount  of 
ben  efits  which  may  be  paid  to  a 
woi  ker's  family.  The  Social  Security 
Dis  ibility  Amendments  of  1980  (Pub^  L. 
96-  265)  estabUshed  a  new  formula  for 
con  iputing  the  maximum  benefits 
pay  able  to  the  family  of  a  disabled 
woi  ker.  This  new  formula  is  applied  to 
the  amily  benefits  of  woriiers  who  first 
bee  )me  entitled  to  disabihty  insurance 
benefits  after  June  30, 1980,  and  who 
first  become  eligible  for  these  benefits 
afte  1978.  The  new  formula  was 
exp  ained  in  a  final  rule  pubHshed  in 
the  =°ederal  Register  on  May  8, 1981,  at 
46  ^R  25601.  For  disabled  workers 
init  ally  entitled  to  disability  benefits 
befc  re  July  1980.  or  whose  disability 
begi  n  before  1979.  the  family  maximum 
pay  ible  is  computed  the  same  as  the 
old-  3ge  and  survivor  family  maximum. 

Con  puting  the  Old-Age  and  Sunivor 
Fan  ily  Maximum 

T  le  formula  used  to  compute  the 
fam  ly  maximum  is  similar  to  that  used 
too  impute  the  primary  insurance 
amo  unt.  It  involves  computing  the  sum 
of  fc  ur  separate  percentages  of  portions 
of  tl  e  worker's  primary- insurance 
amc  Lint.  In  197^ these  portions  were 
the  irst  $230.  the  amount  between  $230 
and  5332.  the  amount  between  $332  and 
$43;  ,  and  the  amount  over  $433.  The 
doll  ir  amounts  in  the  formula  which 
govf  rn  the  portions  of  the  primary 
insurance  amount  are  frequently 
refei  -ed  to  as  the  "bend  points"  of  the 
fami  y-maximum  formula.  Thus,  the 
ben<  points  for  1979  were  $230.  $332. 
and  433. 

Tl  e  bend  points  for  1995  are  obtained 
by  n  uhiplying  the  corresponding  1979 
bene  -point  amounts  by  the  ratio 
betM  een  the  national  average  wage 
inde  t  for  1993,  $23,132.67.  and  the 
aver  ige  for  1977,  $9,779.44.  This 
amo  mt  is  then  rounded  to  the  nearest 
doll;  r.  For  1995,  the  ratio  is  2.3654391. 
Mull  iplying  the  amounts  of  $230,  $332, 
and  k433  by  2.3654391  produces  the 
amounts  of  $544.05,  $785.33,  and 
$1,014.24.  These  amounts  are  then 
rounBed  to  $544,  $785,  and  $1,024. 
Accordingly,  the  portions  of  the  primary 
insu  ance  amounts  to  be  used  in  1995 
are  c  etermined  to  be  the  first  $544,  the 


amount  between  $544  and  $785.  the 
amount  between  $785  and  $1,024,  and 
the  amount  over  $1,024. 

Consequently,  for  the  family  of  a 
worker  who  becomes  age  62  or  dies  in 
1995  before  age  62,  the  total  amount  of 
benefits  payable  to  them  will  be 
computed  so  that  it  does  not  exceed: 

(a)  1 50  percent  of  the  first  $544  of  the 
worker's  primary  insurance  amount, 
plus 

(b)  272  percent  of  the  worker's 
primary  insurance  amount  over  $544 
through  $785.  plus 

(c)  134  percent  of  the  worker's 
primary  insurance  amount  over  $785 
through  $1,024,  plus 

(d)  175  percent  of  the  worker's 
primary  insurance  amount  over  $1,024. 

This  amount  is  then  rounded  to  the 
next  lower  muhiple  of  $.10  if  it  is  not 
already  a  multiple  of  $.10.  This  formula 
and  the  adjustments  we  have  described 
are  contained  in  section  203(a)  of  the 
Act  (42  U.S.C.  403(a)). 

Quarter  of  Coverage  Amount 

Ceneml 

The  1995  amount  of  earnings  required 
for  a  quarter  of  coverage  is  $630.  A 
quarter  of  coverage  is  the  basic  unit  for 
determining  whether  a  worker  is 
insured  under  the  Social  Security 
program.  For  years  before  1978.  an 
individual  generally  was  credited  with 
a  quarter  of  coverage  for  each  quarter  in 
which  wages  of  $50  or  more  were  paid, 
or  an  individual  was  credited  with  4 
quarters  of  coverage  for  every  taxable 
year  in  which  $400  or  more  of  self- 
emplojTnent  income  was  earned. 
Beginning  in  1978.  wages  generally  are 
no  longer  reported  on  a  quarterly  basis: 
instead,  annual  reports  are  made.  With 
the  change  to  annual  reporting,  section 
352(b)  of  the  Social  Security 
Amendments  of  1977  (Pub.  L.  95-216) 
amended  section  213(d)  of  the  Act  to 
provide  that  a  quarter  of  coverage  would 
be  credited  for  each  $250  of  an 
individual's  total  wages  and  self- 
employment  income  for  calendar  year 
1978  (up  to  a  maximum  of  4  quarters  of 
coverage  for  the  year). 

Computation 

Under  the  prescribed  formula,  the 
quarter  of  coverage  amount  for  1995 
shall  be  equal  to  the  larger  of  the  current 
amountof  $620  or  the  1978  amount  of. 
$250  multiplied  by  the  ratio  of  the 
national  average  wage  index  for  1993  to 
that  for  1976.  The  national  average  wage 
index  for  1976  was  previously 
determined  to  be  $9,226.48.  This  was 
published  in  the  Federal  Register  on 
December  29, 1978,  at  43  FR  61016.  The 
average  wage  index  for  1993  is 
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$23,132.67  as  determined  above. 
Section  213(d)  further  provides  that  if 
the  amount  so  determined  is  not  a 
multiple  of  $10,  it  shall  be  rounded  to 
the  nearest  multiple  of  $10. 

Quarter  of  Coverage  Amount 

The  ratio  of  the  national  average  wage 
index  for  1993,  $23,132,67.  compared  to 
that  for  1976.  $9,226.48,  is  2.5072043. 
Multiplying  the  1978  quarter  of 
coverage  amount  of  $250  by  the  ratio  of 
2.5072043  produces  the  amount  of 
$626.80,  which  must  then  be  rounded  to 
S630.  Accordingly,  the  quarter  of 
coverage  amount  is  determined  to  be 
$630  for  1995. 

"Old-Law"  Contribution  and  Benefit 
Base 

General 

The  1995  "old-law"  contribution  and 
benefit  base  is  $45,300.  This  is  the  base 
that  would  have  been  effective  under 
the  Act  without  the  enactment  of  the 
1977  amendments.  The  base  is 
computed  under  section  230(b)  of  the 
Act  as  it  read  prior  to  the  1977 
amendments. 

The  "old-law"  contribution  and 
benefit  base  is  used  by: 

(a)  the  Railroad  Retirement  program  to 
determine  certain  tax  liabilities  and  tier 
II  benefits  payable  under  that  program 
to  supplement  the  tier  I  payments  which 
correspond  to  basic  Social-Security 
benefits, 

(b)  the  Pension  Benefit  Guaranty 
Corporation  to  determine  the  maximum 
amount  of  pension  guaranteed  under  the 
Employee  Retirement  Income  Security 
Act  (as  stated  in  section  230(d)  of  the" 
Act), 

(c)  Social  Security  to  determine  a  year 
of  coverage  in  computing  the  special 
minimum  benefit,  as  described  earlier, 
and 

(d)  Social  Security  to  determine  a  year 
of  coverage  (acquired  whenever 
earnings  equal  or  exceed  25  percent  of 
the  "old-law"  base  for  this  purpose 
only)  in  computing  benefits  for  persons 
who  are  also  eligible  to  receive  pensions 
based  on  employment  not  covered 
under  section  210  of  the  Act. 

Computation 

The  base  is  computed  using  the 
automatic  adjustment  formula  in  section 
230(b)  of  the  Act  as  it  read  prior  to  the 
enactment  of  the  1977  amendments,  but 
with  the  revised  indexing  formula 
introduced  by  section  321(g)  of  the 
"Social  Security  Independence  and 
Program  Improvements  Act  of  1994. ' 
Under  the  formula,  the  "old-law" 
contribution  and  benefit  ba.se  shall  be 
the  larger  of  the  current  "old-law"  base 


($45,000)  or  the  1994  "old-law"  base 
($45,000)  multiplied  by  the  ratio  of  the 
national  average  wage  index  for  1993  to 
that  for  1992.  If  the  amount  so 
determined  is  not  a  multiple  of  $300.  it 
shall  be  rounded  to  the  nearest  multiple 
of $300. 

Amount 

The  ratio  of  the  nr.tional  average  wage 
index  for  1993,  $23,132.67  as 
determined  abo^e,  compared  to  that  for 
1992,  $22,935.42,  is  1.0086002. 
Multiplying  the  1994  "old-law" 
contribution  and  benefit  base  amount  of 
$45,000  by  the  ratio  of  1.0086002 
produces  the  amount  of  $45,387.01 
which  must  then  be  rounded  to  $45,300. 
Accordingly,  the  "old-law"  contribution 
and  benefit  base  is  determined  to  be 
$45,300  for  1995. 

OASDI  Fund  Ratio 

General 

Section  215(i)  of  the  Act  provides  for 
automatic  cost-of-living  increases  in 
OASDI  benefit  amounts.  This  siection 
also  includes  a  "stabilizer"  provision 
that  can  limit  the  automatic  OASDI 
benefit  increase  under  certain 
circumstances.  If  the  combined  assets  of 
the  OASI  and  DI  Trust  Funds,  as  a 
percentage  of  annual  expenditures,  are 
below  a  specified  threshold,  the 
automatic  benefit  increase  is  equal  to 
the  lesser  of  (1)  The  increase  in  the 
national  average  wage  index  or  (2)  the 
increase  in  prices.  The  threshold 
specified  for  the  OASDI  fund  ratio  is 
20.0  percent  for  benefit  increases  for 
December  of  1989  and  later.  The  law 
also  provides  for  subsequent  "catch-up" 
benefit  increases  for  beneficiaries  whose 
previous  benefit  increases  were  affected 
by  this  provision.  "Catch-up"  benefit 
increases  can  occur  only  when  trust 
fund  assets  exceed  32.0  percent  of 
annual  expenditures. 

Computation 

Section  215(i)  specifies  the 
computation  and  application  of  the 
OASDI  fund  ratio.  The  OASDI  hand 
ratio  for  1994  is  the  ratio  of  (1)  the 
combined  assets  of  the  OASI  and  Dl 
Trust  Funds  at  the  beginning  of  1994  to 
(2)  the  estiinated  expenditures  of  the 
OASI  and  DI  Trust  Funds  during  1994, 
excluding  transfer  payments  between 
the  OASI  and  DI  Trust  Funds,  and 
reducing  any  transfers  to  the  Railroad 
Retirement  Account  by  any  transfers  " 
from  that  account  into  either  trust  fund. 

Ratio 

The  combined  assets  of  the  OASI  and 
DI  Trust  Funds  at  the  beginning  of  1994 
equaled  $378,285  million,  and  the 
expenditures  are  estimated  to  be 


$324,516  million.  Thus,  the  OASDI  fund 
ratio  for  1994  is  116.6  percent,  which 
exceeds  the  applicable  threshold  of  20.0 
percent.  Therefore,  the  stabilizer 
provision  does  not  affect  the  benefit 
increase  for  December  1994.  Although 
the  OASDI  fund  ratio  exceeds  the  32.0- 
percent  threshold  for  potential  "cjtch- 
up"  benefit  increases,  no  past  benefit 
increase  has  been  reduced  under  the 
stabilizer  provision.  Thus,  no  "catch- 
up" benefit  increase  is  required. 
(Catalog  of  Federal  DomcKtic  Assistanu;: 
Program  Nos.  93.802  Social  Security- 
Disability  Insurance:  93.803  .Socjal  Src  urity- 
Retirement  Insurance:  93.804  Social  Ser.uritv 
Special  Benefits  for  Persons  Aged  72  sniJ 
Over:  93.805  Social  Security-Survivorb 
Insurance:  93  807  Supplemental  .Securrtv 
Income) 

Dated:  October  25. 1994. 
Donna  E.  Shalala, 

Secretary- of  Health  and  Human  Senicfs 
IFR  Doc.  94-26819  Filed  10-28-94:  8  45  nm\ 
BILLING  COOE  4190-29-P 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Aii 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  November  1994; 

Same:  Maternal  and  Child  Health  Res»>an  h 
(.rants  Review  Committee. 

Date  and  Time:  November  9-11. 1994.  9(K) 
H.m. 

Place:  Holiday  Inn  Crowne  Plaza. 
Presidential  2  Room.  1750  Rockville  Pike. 
Rockvilie,  Maryland  20852. 

Open  on  November  9. 1994.  9.00  a  m  - 
10:00  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  To  review  research  grant 
applications  in  the  program  area  of  maternal 
and  child  health  administered  by  the 
Maternal  and  Child  Health  Bureau. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  opening  remarks  by  the  Director. 
Division  of  Systems,  Education  and  Science. 
Maternal  and  Child  Health  Bureau,  who  will 
report  on  program  issues,  congressional 
activities  and  other  topics  of  interest  to  the 
field  of  maternal  and  child  health.  The 
meeting  will  be  closed  to  the  public  on 
November  9  at  10:00  a.m.  for  the  remainder 
of  the  meeting  for  the  review  of  grant 
applications.  The  closing  is  in  accordsmc  c 
with  the  provisions  set  forth  in  section 
552b(c)(6).  Title  5  L'.S.C,  and  the 
Determination  by  the  Acting  Associate 
Administrator  for  Policy  Coordination. 
Health  Resources  and  Services 
Administration,  pursuant  to  Public  l-aw  92- 
463. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
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contact  Gontran  Lamberty,  Dr.  P.H.. 
Executive  Secretary,  Maternal  and  Child 
Health  Research  Grants  Review 
Committee,  Room  18A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857.  Telephone  (301)443- 
2190. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Date:  October  25. 1994. 

Jackie  E.  Baura, 

Advisory  Committee  Management  Officer, 
HRSA. 

IFR  Doc.  94-26882  Filed  tO-28-94;  8.45  am] 

BILUNC  COM  41t»-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Issue  a  Prospectus 
for  the  Managememt  and  Operation  of 
a  Bowling  Center 

SUMMARY:  The  National  Park  Service  is 
intending  to  issue  a  Prospectus  for  a 
Concession  Contract  to  manage  and 
operate  a  bowling  center  in  San 
Francisco,  California. 
SUPPLEMENTARY  mFOmiATION:  The 
Presidio  of  San  Francisco  has  been 
transferred  from  the  Department  of 
Army  to  the  National  Park  Service  and 
is  component  of  the  Golden  Gate 
National  Recreation  Area.  A  number  of 
facilities  will  now  become  available  for 
public  use  under  the  administration  of 
the  National  Park  Service.  The  Presidio 
Bowling  Center  is  one  of  these  facilities. 

Built  in  1989,  specifically  as  a 
bowling  center  and  food  service  facility, 
the  building  is  approximately  12,800 
square  feet,  adjacent  to  an  ample 
parking  area  and  within  easy  walking 
distance  of  public  transportation. 

The  facility  contains  12  synthetic 
lanes  with  fully  automated  Brunswick 
A2  pinsetters,  AS80  scoring  system  and 
monitors,  a  pro-shop,  lockers,  a  full 
compliment  of  house  balls  and  shoes, 
food  service  facilities  with  a  fully 
equipped  kitchen,  and  accompanying 
furniture. 

If  you  are  interested  in  this  business 
opportunity  and  wish  to  receive  a  copy 
of  the  Prospectus,  the  application,  and 
all  the  pertinent  information  pertaining 
to  this  operation,  please  send  your  name 
and  address  to:  National  Park  Service. 
Concession  Program  Management 
Division.  Attention  Phase  One,  600 
Harrison  Street,  Suite  600.  San 
Francisco,  CA  94107-1372,  or  call:  (415) 
744-3981— Teresa  Jackson. 

Applications  will  be  accepted  for 
Sixty  (60)  days  under  the  terms 
described  in  the  Prospectus.  The  Sixty 
(60)  day  application  period  will  begin 


with  the  release  of  the  Prospectus, 
which  will  occur  shortly  after  the 
pub  ication  of  this  notice. 

Di  ted:  October  14. 1994.^ 
Stan  ey  T.  Albright. 

Regi  mal  Director,  Western  Region. 

IFR  )oc.  94-26828  Filed  10-28-94;  8:45  am] 

BILUI  Ki  CODE  43t».70-P 


Willbw  Beach  Development  Concept 
Plan  Amendment;  Lake  Mead  National 
Recreation  Area,  Arizona  and  Nevada; 
Notice  of  Actions  Proposed  to  be 
Located  in  or  bnpact  a  Floodpiain  and 
Notice  of  Availability  of  Final 
Supplemental  Environmental  Impact 
Statement 

SUM  «ARY:  Pursuant  to  section  102(2)(C) 
of  tl  e  National  Environmental  Policy 
Act  bf  1969  (Pub.  L.  91-190  as 
ameiided),  the  National  Park  Service  has 
preoared  a  supplemental  environmental 
imptct  statement  (SEIS).  to  the  General 
Martagement  Plan/Final  Environmental 
Impact  Statement  (GMP/FEIS)  for  the 
Lak*  Mead  National  Recreation  Area,  in 
coniinction  with  an  amended 
Development  Concept  Plan  (DCP)  for 
Willow  Beach  on  the  Arizona  side  of 
Lak^  Mohave.  Pursuant  to  Executive 
Ordir  11988.  Floodpiain  Management, 
the  National  Park  Service  has  prepared 
a  Sthtement  of  Findings  for  the 
proposed  plan. 

lie  DCP  Amendment/SEIS  describes 
and  analyzes  four  alternative 
development  concept  plans  for  Willow 
Beadh.  The  final  proposal,  Alternative  C 
in  the  SEIS,  differs  in  some  minor 
resp  }cts  from  the  draft  proposal  because 
of  n  visions  in  response  to  public 
com  Tient.  The  proposal  focuses  on 
enhi  ncement  of  visitor  experience  along 
the  iverfront  at  Willow  Beach  with  the 
add  tion  of  picnic  areas,  fishing  piers, 
wal  ways,  small  docks,  and  additional 
pari  ing.  Parking  spaces  would  be 
incr  tased  to  510  spaces  from  the 
exis  ing  330.  The  existing  trailer  village, 
moti  il,  a  dry  boat  storage  and  restaurant/ 
stop  I,  currently  located  within  high 
hazi  rd  floodpiain  areas,  would  be 
elim  inated.  A  newbuilding 
con!  olidating  retail,  restaurant,  visitor 
conl  act,  restrooms,  and  fuel  service 
func  tions  would  be  constructed  on  the 
nort  lem  side  of  Willow  Beach  Wash, 
whi  :h  would  allow  the  launch  ramp  to 
be  s  lifted  to  the  north,  moving  these 
faci  ities  farther  from  the  main  flood 
flow  s  along  the  south  side  of  the 
drai  lage.  A  125-slip  marina  would  be 
reta  ned  and  consolidated  in  one  area 
on  t  le  north  end  of  Willow  Bench  Wash. 
A  n(  w  campground  would  be 
com  tructed  above  Willow  Beach  Wash 


approximately  one-half  mile  from  the 
riverfront.  Park  and  concession  support 
facilities  would  be  relocated.  Flood 
mitigation  would  consist  of  a 
combination  of  flood  warning  system 
and  evacuation  plan,  structural 
protection,  and  relocation  or 
elimination  of  some  existing  facihties. 
All  overnight  facilities  would  be  located 
outside  of  the  main  flood  flows  smd 
structurally  protected  to  the  probable 
maximum  flood  level.  Day  use  facilities 
would  be  located  outside  of  the 
floodplains  or  structurally  protected  to 
the  100-year  flood  level.  Alternative  A, 
the  no  action  alternative,  would 
continue  present  conditions  and  uses 
within  the  floodpiain,  and  flood 
protection  would  consist  of  non- 
structural measures  limited  to  an  early 
warning  system  and  evacuation  plan. 
Alternative  B  would  retain  existing  uses 
in  the  floodpiain  but  would  add 
structural  flood  protection  and  relocate 
some  facilities.  Parking  would  be 
reduced  to  224  spaces.  Alternative  D 
would  allow  for  continued  provision  of 
a  variety  of  visitor  services  at  Willow 
Beach  except  that  the  motel  and  trailer 
village  would  be  eliminated.  A 
campground  would  be  added,  as  in  the 
proposal,  and  flood  protection  measures 
would  be  similar  to  the  proposal  and 
Alternative  B.  The  proposal  and 
alternatives  were  analyzed  for  impacts 
on  public  safety  and  property  in 
floodplains,  desert  plant  communities, 
water  and  air  quality,  species  of  special 
concern,  visitor  experience,  trailer 
village  occupants,  concession 
operations,  and  cultural  resources. 

The  Statement  of  Findings  addresses 
floodpiain  aspects  of  the  proposed  plan, 
including  mitigation  and  measures  to 
minimize  exposure  of  life  and  property. 
SUPPLEMENTARY  MFORMATION:  The  no- 
action  period  on  the  development 
concept  plan  will  extend  for  30  days 
after  the  notice  of  its  availability  is 
published  by  EPA  in  the  Federal 
Register.  Inquiries  on  the  document 
should  be  addressed  to:  Superintendent. 
Lake  Mead  National  Recreation  Area, 
601  Nevada  Highway,  Boulder  City,  NV 
89005,  or  by  calling  the  Park  at  (702) 
293-8986. 

Review  of  the  Statement  of  Findings 
will  also  conclude  30  days  after  the 
Notice  is  published  by  the  EPA. 
Comments  on  this  document  should  be 
sent  to  the  Superintendent  at  the  above 
address. 

For  copies  of  the  DCP  Amendment/ 
SEIS  or  the  Statement  of  Findings,  or 
further  information  on  the  documents, 
please  contact:  Superintendoit,  Lake 
Mead  National  Recreation  Area  at  the 
above  address  or  telephone  number. 
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Copies  of  the  documents  are  available  at 
park  headquarters,  libraries  in  the  area 
and  at  the  Western  Regional  Office, 
National  Park  Service,  Division  of 
Planning,  Grants  and  Environmental 
Quality.  600  Harrison  SfTcet,  Suite  600, 
San  Francisco,  CA. 

Dated:  October  5, 1994 
Stanley  T.  Albright. 

Re^iorul  Director,  Western  Region. 

\VR  D'K  .  ^4-26827  FiKid  10-28-94;  8:45  am] 

B'LllHij;  CODE  *3y9-:n-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-290  (Sub^o.  t53X)J 

Norfolk  Southern  Railway  Company— 
At}andonm6nt  Exemption — in 
Maryville.  TN 

Norfolk  Southern  Railway  Company 
{NS)iias  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  0.65-mile 
portion  of  its  line  of  railroad  between 
mileposts  15.84-KA  and  16.49-KA.  in 
Maryville,  TN. 

NS  has  certified  that:  (1)  No  local  or 
overhead  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  ser\'ice 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of  . 
the  complainant  within  the  2-year 
period;  and  (3)  the  requirements  of  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report).  49  CFR 

1 105.1 1  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1 152.50(d)(1)  (notice  to 
governiiit'iital  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Omgon  Short  IJne  H. 
Co.— Abandonment— Goshen.  360 1.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affefled 
employees,  a  petition  for  partial 
n'voration  under  49  U.S.C.  10505(d) 
must  be  filed.  Provided  no  formal 
e\pres.sion  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
rei«ived,  this  exemption  will  be 
effective  on  November  30.  1994,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
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expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),3  and  trail 
use/rail  banking  requests  under  49  CFR 
1 152.29  3  must  be  filed  by  November  10, 
1994.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  Novembar  21. 
1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerra 
Commission,  Washington,  IX:  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Pa.schall,  Three  Commercial  Place, 
Norfolk,  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  Information,  the 
exemption  is  void  ao  initio. 

NS  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
is!5ue  an  environmental  assessment  (EA) 
by  November  4. 1994.  Interested  persons 
may  obtain  a  copy  of  the  E.^  by  writing 
to  SEA  (Room  3219,  Interstate   • 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  de<:ision. 

Decideti:  October  21, 1994. 

By  the  Coromissiun.  David  M.  Konschnik. 
Director,  Office  of  Proceodings. 
Vernon  .\.  Williams, 
Acting  Spcretary. 

!FR  Dik;.  94-26869  Filed  10-28-94;  8:45  air.|- 
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[Docket  No.  AB-303  (Sub-No.  13X)] 

Wisconsin  Central  Ltd.— AI>andQnment 
Exemption — in  Brown  County,  Wl 

Wisconsin  Central  Ltd.  (WCL)  ha.s 
filed  a  notjc-e  of  exemption  under  49 
CFR  1 1 52  Subpart  F—Exi^mpt 
.^hnndnnmnnis  to  abaffdon 


'  A  iitay  will  be  Lvsinrd  roiitiin;ly  by  Ihe 
Caininis.sian  in  ihase  proceodin^ts  where  an 
infomiptl  decisirm  on  environmrnu!  issues 


(wh"Ihor  Kispd  bv  a  p.irly  or  by  !hp  <i<'.iimi.»SM!!i*^ 
Sw.Iion  of  t.nvironir.entdi  Aiuly.'ii.s  in  iis 
indepen()'_-nt  investigation)  can.iol  be  rivaJe  W.tri> 
Ihi!  effrtlive  dale  of  Iht  noli;  e  of  exemption,  fiv 
Expinptinn  lyf  Otit-nf  Sen  ice  Hail  Un"f.  5  I.C.rzd 
377  |1()89).  Any  entity  seeking  a  stay  on 
cnvironn>eRt<il  concerns  is  eiunurSfjed  to  file  il^ 
reqiitsi  as  soon  a,s  posi>ibJe  in  order  to  p«;rn:it  the 
Comniis.sion  to  njview  jnd  att  on  ihe  retjiiest  tuifore 
the  effct-tive  date  of  this  exemption. 

'  .S«."  Hxpntfil.  of  Hail  Atwr.doniiKint—fyffrm  of 
finan  AFsist..A  l.r.C2d  164  (1987). 

'Thu  Oimmihsion  will  accept  a  late-filed  tidil  um- 
iwv'est  as  tongas  it  retains  jiiriHdiiiioi)  to  do  w 


approximately  13.9  miles  of  rail  line 
between  milepost  183.0  at  Greenieaf. 
and  milepost  196.9  at  Green  Bay,  in 
Brown  County,  \VI. 

WCL  has  certified  that:  (1)  No  lof:al 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted;  (3)  no  formal 
complaint  Hied  by  a  user  of  rail  ;%rvic» 
on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
sui;h  user)  regarding  ces,sation  of  servio; 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  .-il  49 
CFR  1105.7  (service  of  environ  mental 
report  on  agencies).  49  CFR  1 105.8 
(service  of  historic  report  on  Stale 
Historic  Preser\  ation  Officer),  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1 1 52.50(d)(1)  (senire  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  con.dition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protei^led 
under  Oregon  Short  Line  B.  Co  — 
Abandonmfnt — Goshen.  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  30,  1994  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues.!  formal  expressions  of  intent  to 
file  offers  of  financial  assistance  under 
49  CFR  1152.27(c)(2),^  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  bvNovember  10, 
1994.'  Petitions  to  reopen  or  requests  for 
public,  use  conditions  under  49  CFR 
1 152.2H  must  be  filed  by  November  21. 
1994,  with:  Office  of  tiie  Se<:retary.  Ois« 
Control  Branch,  Interstate  Comnier:e 
(k>mmission.  Washington.  DC  20423. 

A  lopy  of  any  petition  filed  with  th*' 
Commission  showld  he  sent  to 


'  A  ft.iy  V.  '.'Xin'  »«.ued  ntuTinely  -i/herf  ai 
informed  drti5ion  on  en-,  iror.mental  ;M:ies 
(wheliiHr  ruined  bv  a  pi.T\\  or  by  *he  (xJnlmi^^.t<Il'» 
Setli.^n  of  Em  i.-onincnt,il  ,\l>aly^is  in  il» 
iniirjiendent  iiivfis  igatiun)  cannot  br  made  |);ior  tu 
the  effei  live  liaic  of  the  notii  e  of  Kxenij^li.in.  .Sm- 
Exemption  of  l)>it-c>f-Senice Hoil ijn< •«.  5  I.i: < :  a.) 
377  (liMO).  Any  entity  iw-king  a  stay  ois 
envirorin-.enlai  groundii  is  eiicjiuragwl  to  .^lii' 
promptly  so  !hoi  the  Coaimisation  ind\  at  I  on  j'm- 
request  before  the  ef .'eel  i ve  date 

-  ."}«•  £xeiJi;>f  ■>(  Hail  Aban<i>  mititnt—Oflery  *>! 
h'iiHia  Assist..  4  I.C.I :.2d  164  (l'>87). 

■TheC<)mini!,siun  will  accept  latc-filctl  trail  use 
st.iteiner.is  mi  Iom^  .in  ii  retains  jiL-iMtit  ticui. 


UMI 


applicant's  representative:  Janet  H. 
Gilbert.  Wisconsin  Central  Ltd..  P.  O. 
Box  5062.  Rosemont,  IL  60017-5062. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

WCL  has  Filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  or  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  November  4, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEA  by  wTiting  to  it  at 
(Room  3219.  Interstate  Commerce 
Commission.  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser.  Chief.  SEA  at 
(202)  927-6248.  Comments  on  environ- 
mental and  historic  preservation  matters 
must  be  filed  within  15  days  after  the 
EA  becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  October  24. 1994. 

By  the  Comtnission.  David  M  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams. 

Acting  Secretary: 
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BILUNC  CODE  703S-01-P 


D  EPARTMENT  OF  LABOR 

O  fice  of  the  Secretary 

A  testations  by  Employers  Using  Alien 
C  ewmembers  for  Longshore  Activities 
it\  U.S.  Ports 

Ai  iENCY:  Employment  and  Training 
A  iministration,  Labor. 
A(  iTlON:  Information  collection  clearance 
pi  ckage;  expedited  review  under  the 
Pi  perwork  Reduction  Act. 


St  MMAflY:  The  Employment  and 

T  aining  Administration  (ETA), 

D  spartment  of  Labor,  In  carrying  out  its 

re  jponsibilities  under  the  Paperwork 

R  duction  Act  (44  U.S.C.  chapter  35.  5 

■Rpart  1320  (53  FR  16618,  May  10. 
11  88)),  is  submitting  an  information 
cc  llection  clearance  package  to  the 
O  fice  of  Management  and  Budget 
(C  MB).  The  information  collection  is 
re  quired  due  to  amendments  to  section 

8  of  the  Immigration  and  Nationality 
Alt  (8  U.S.C.  1101  et  seq.)  (INAJ.  The 
ai  lendments  created  an  Alaska 
ej  ception  to-the  general  prohibition  on 
th  i  performance  of  longshore  work  by 
al  en  crewmem.bers  in  U.S.  ports.  Under 
th  i  Alaska  exception,  before  any 
ei  jployer  may  use  alien  crewmembers 
t(  perform  longshore  work  in  the  State 
o  Alaska,  it  must  sub.mit  an  attestation 
to  ETA  containing  the  elements 
pi  escribed  by  the  INA. 
Oi  TES:  The  Emplo>Tnent  and  Training 
A  Iministration  has  requested  an 
63  pedited  review  of  this  submission 

der  the  Paperwork  Reduction  Act; 
th  is  OMB  review  has  been  requested  to 
bi  completed  by  November  10, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Comments  and  questions  regarding  the 
collection  of  information  on  Form  ETA 
9033-A,  Attestation  by  Employers  Using 
Alien  Crewmembers  for  Longshore 
Activities  in  the  State  of  Alaska,  should 
be  directed  to  Kenneth  A.  Mills, 
Departmental  Clearance  Officer,  Office 
of  Information  Management,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Room  N-1301, 
Washington.  DC  20210,  ((202)  219- 
5095). 

Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
ETA,  Office  of  Management  and  Budget, 
Room  3001.  Washington.  DC  20503. 
{(202)  395-7316). 

Any  member  of  the  public  who  wants 
to  comment  on  the  information 
collection  clearance  package  which  has 
been  submitted  to  OMB  should  advise 
Mr.  Mills  of  this  intent  at  the  earliest 
possible  date. 

Average  Burden  Hours  Per  Response: 
3. 

Frequency  of  Response:  Annually. 

Number  of  Respondents:  350. 

Annual  Burden  Hours:  1.050. 

Annual  Responses:  350. 

Affected  Public:  Businesses  or  other 
for-profit  and  Small  businesses  or 
organizations. 

Respondents  Obligation  to  Comply: 
Required  to  obtain  or  retain  benefit. 

Signed  al  Washington.  DC,  this  25th  day  ot" 
October.  1994. 

Kenneth  A.  Mills, 

Departmental  Clearance  Off icer 

8ILUNC  CODE  4S10-30-P 


Federal  Register  /  Vol.  59,  No.  209  /  Monday,  October  31,  1994  /  Notices 


54473 


Attestation  by  Employws  Using  Atan 
CmmMmlNra  for  Longshorv  AdhrtHes 
•t  Loestiona  bi  iha  Slala  of  Ataiska 


U.S.  Dapartmanl  of  Labor 

Kn|piiynMH  mib  TrainlnQ 


t.  FutUgalNwTWOfOompwty 


♦ 


Mo..  &,  CNy,  Town.  8Mt,  Zip  Ood»,  OouRtr^ 


3.  Tataphorw  (ATM  Cod*  and  Numbar) 


4.  Nvna  01  CMol  Exocutivo  Offiow 


S.  NMmo(U.S.>^Ml 


«.  ll&aMlnMiAddMMafAeMl 
fia..  St.  CMy.  8M>,  ap  CDda) 


OMB  AppiOMi  No.ia0S- 


DRAFT 


7.  T*i«phon«  (ATM  Cod*  and  Numhtv) 
Fu  (Aim  Cod*  and  Numbw) 


a  B4PUDYEn  ATTESTATIONS  (Uw^toohmanilJaddrtionalipao*  to  fia*d*d) ~~ — 

t  la  artldpalKl »« lonBJiw*  aelMtto*  •«  b*  p«lonn*d  *  •«*  lofci*,Q  Mm**  and  loc**^ 

Rnt  PartomanM  o(  ActrvHy  (Monm/Day/Vaar)       Looatlan  »wm*  of  port.  e(^.  or  otftar  gaograpMcri 


poM) 


nV) 


o  «>) 
D  (c) 

a  fd) 


B*tof*«(ng  aitwt  crewfnw>  to  pwtotm  any  ioneahoia  aOMty,  a  bona  «ld*  r*qu*«i  w(B  b*  mad*  to  »•  pa.ilM  to  whom  nolic*  ha.  h^n 
w»  HnQanoc*  acvvity  at  tha  parttcutai  tm*  and  locabcn,  aaoopt  that 

«)  wt>*»v*f  two  or  mar*  oomrad  cimwloflng  oompanlaa  hav*  algoad  a  ioim  MtK***  bwoaMna  MMmM  .m  •  tmt^  ««.«»-.«« 
d*ao*.d  in  8  W«  b*tow.  •«  «g„.«  tor  to«.-«« -odi*„  ^y'S:::^^ 

ontyl»lh*op*f«orm.*t»»*fw>ri«n»niartaaci»n32o«lhaU«B«hoc.«ri>*rtw*^^  -«oo«*-« 

ABl>^K»dS^«l*^tong«hor*wot^e»f^*l^oa»*mad*^»^^l^tl^l^^|**pon^^to»*l*Qu»■^tord^^pale^Maa**tod^>^tomK!^^ 


to  Mluane*  an  atoeaen  ol  a 


Tha  uaa  of  afian  crawmambMi  in  my  amptoy  to  pMtomi  My  tortQahor*  actwKy  ii  noi  M*nd«J  or 
twoainlng  i*pr«*amaiN*  tor  amfcaia  In  ttia  Stiia  o(  Alariia. 

Aa  ol  thia  data,  notica  ot  tin  aaa*i«tion  haa  baan  providad  to  fnciud*  oopiM  o<  uam  note**): 

mah*  »«nafc|«  or  Inland  to  maka  •«BaWa  tongahora  *«lw,  to  »»  part«iii>;  loc«w 

«  Coot»*rt  WiNadorlng  ewtvaniaa  whJ*  amptoy  or  Intond  to  arnptoy  Unliad  S^ 

tha  loosthor*  work  K  to  ba  parlormad;  «td  w-  « pvm*  Dcnonw  wn*r* 

«tt)  (X>*raior*  ol  prhwi*  docin  at  which  woriMra  In  fny  ampioy  w«  p«toiTn  wy  torv^nr*  acMiy. 


BJPECURATIONO*- EMPliavm    P^fiuart  to  28  Uac.  1746. 1  dadaw  »nd*f  p*naBy  ot  p*»ry  »>at  »a  Womwton  prwldad  on  tfila  tann  and 
•tf*>mp»r^y^oa^n^v^Ul6of^Ht^M^rat3onm^.   h  add-rtion.  I  daclai*  Ihat  I  wflJ  oornply  w»i  »»  Dap*i»n.rt  o«  Labor  raguiaton*  oo»«t*W  M* 

»«  Dapartmartt  upon  «Kh  offeW'a  ii.»«l,  d«fc.g  any  iwaaapato  under  »«*  .m«a»on  or  t»  tnm^ 


Sisr-at^r*  of  Chiat  Exaculiv*  OMoat 


(orSs./ 


Agaw  or  Wipraaaniatva) 


FOR  U.S.  GOVERNMEKT  AGEMCV  USE  ONLY:    By  vtrtu*  of  my  aionatur*  b*i»..  .  adotowMoa  M  thia  aOaaMion  la  aeoapladtor  «ng  on 

_  (data)  and  wUI  ba  vaM  tor  Iha  partonnano*  o(  tanetftoi*  activitM  al  locMnn*  to  ««a  Slaia  ol  Aiate  harain  aaaalad  to  ftom 

(baoinrJng  data)  Wouoh t/ua*  1w*»m  PMMha  trom  bat^Mktp  dtta). 


Signatur*  of  Authorizad  OOL  Ottndm 
Subaaquam  OCX  action:        Suip*rKM 


ETA  Cat*  No. 


TH*  Qapaitmam  of  Labor  it  no(  th*  Quara-tm.  .^tt^^^r^  .,cv.  twWuinaw  or  adaoiacv  o«  an  aMaaation  aoow>tod  tor  mna 
Pul>i*  raportng  burdan  tor  thiaoollactionof  intormabon  i.  aaimatod  to  Baraga  3hou«  pa^i^apoia.lnrtud^^ 
»*r*ir>fl  aMtng  data  aouroaa.  gamaring  and  mainlaining  tha  dato  naadad,  and  oonvlafcH,^*,!^^ 

»a  Offioa  01  hfomrabon  Managamam,  Dapwtnwm  d  LUxn.  Room  N-1301,  200  Cooatitutioo  A«..  NW.,  Waahington.  DC  202i0ran«4»*»«Me* 
ot  Mawaoarwant  aart  BuigM,  Paparwort  Raductton  Projact  (1206-     )  lyamingtoii.  PC  TCd]  ETAOOW^ 
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ATTESlkTKM  BY  EMPLOYERS  USMQ  AUEN  CREWMEMBERS 

FOR  LONGSHORE  ACnvmES  AT  UKATKMS 

IN  THE  STATE  OF  ALASKA 


»«PORTANT;  READ  CAREFUaV  BEFORE  CXDMItETINGFQRM 


by  »w  Dtpartnfrt  t 


Submit  th«  oompMad  ortglnal  Form  ETA  803|-A  wHh 

documantation.  MMtatkxw  mu«t  b*  raoatvad 

(ex  tnyliiTM  up  to  24  hours  bcfor*  lh«  firat 

to  fU«  an  attMtaUon  for  that  tocaUon  at  that  tima) 

muti  Uiduda  aupportine  documaotatjon  to  thorn 

at  that  lima.  Aflatattona  mutt  fei  aubn><ttad  to 


Iparfofmi  noa 


tliat 


DRAFT 


aoco«Tipar»y4r>Q  dooumamaiior)  alorio  «iW«  two  ooptaa  of  tw  lom  ««]  aooomoMiyfcu 

^  jr»iiarrt  of  Ubor  r»  latar  thart »  dayt  prior  10  •»  llr«  pwltormarw  oJ  tia  loriQahofa  aesMty 

o(  Iha  aelMiy,  upon  a  (howing  that  Iha  arnpioyar  oouM  rwt  hav«  raaaoTMbly  arilicipatad  iha  naad 

Altiataltoria  whi*  ara  l»ad  laaa  lhai»  30  daya  prtor  to  •»  Br*  parforinaiyw  ol  tha  tongahora  ac*^ 

M  tfja  empteyw  ooutd  not  hava  i»aaor»ab»y  aritWpalad  tt»  rsaad  to  «a  a«»  aitaalBtlori  tor  (hat  loecsoo 

ETA  raolonal  offtoa  at  1 1 1 1  M  Am.,  SuNa  800.  Saattfa.  WA  08101 . 


or  to  aM.  ibat  or  eounaal 


To  bwMiiKiry  furrUah  ai^f  Maa  kiformalion  ki  ■  a  praparaBort  of  Ma  tofiN  arid  aiiy  ai4Var«ng « 

anot^ar  to  do  ao  la  a  litofiy.  pufOahaWa  by  $  10  DOO  Bito  or  Bva  yaara  IB  »»  pai«anttafv.  or  boBi  («  UAC 1081).  OBwr  panalBaa  «^ 
to  »»ud  ar>d  mU«iaa  o«  Bito  Iniiiilya**  d«)um  a*  («  U.S£.  1M«)  and  to  parjuiy  iMBi  ••iiwcl  to  Bito  lam 

Prim  lagiWy  in  ink  or  uaa  a  typawrltar.   Sign  and 

provitksna  at  20  CFH  Part  066,  aubparia  F  and  G,  land  at  20  CFP  Pa/i  506,  aubparta  F  ar>d  G 


data  ona  form  In  oriflinal  algnatura.   Chatiooa  batow  to  "raBuJatJof**"  ara  ott«t>orta  to  tha  idafrtwal 


nam  1.     Full  Laoai  Nama  of  Comoanv.  Entar  hi  lagai  nmmt  e» 
buhnaaa.  firm  or  orgaruzatwn,  or.  H  an  byl)vid«4jc 
u»«d  tor  lagal  purpoaaa  or  documanta. 


itomZ     HaadQuartafa  Addrata.  Satf  axpUnatori 


Nam  3.     TatapN>na  Numbar.  toduda  araa  ooda 
calling  ooda. 


IT  Intamatlonal 


Nama.     Nama  of  Chiaf  Exaeuttva  OWIcaf ,  Satf  «)ipl«^aiory. 

NamS.     Name  of  US  Aoant.  Satf  axptanatory. 

Nam  •.  U  S  Businaaa  Addrasa  of  Aoant.  Tha  a4draaa  mutt  ba 
lr«  tha  US 

Mmi7.     Tatachoria  Numbar.  toduda  fax  nurTib4.  M  avoUabia 

Nam  0.  EmpiOi^f  Aflastationt.  An  amptoyar  miiit  aaaat  to  tha 
condttiont  Katad  In  alamama  (a)  ttmugh  (d).  'Dtolattaatation  wU 
on>y  ba  aooeptad  for  filing  tf  tha  raqulrad  Bocunnantaiion 
aupportir.fl  alamama  8(d)  it  attacr>ad  to  tha  Fonr  ETA  G03»A 

Saa    f .537   of    tf-4    ragutatiorn   for    guidbnca    on    B«a 

documantation  tf.«t  muai  bo  aBaefwd  to  tha  FbrmlETA  OOa^Vk  to 
aupport  atatTfom  8(d). 


Nam  %{*).      Bona  Rda  Raouast  for  Ci^oaae^  of 
Workart.     Tha  ampioyor  mutt  attaat  that. 


ooTo  a 


ntala 


ditp  Mch 


crawman  to  partorm  tongahora  wo**,  ha  wUI 
raquatt  for  U.S.  lortgahora  wodtart  who  art  qualifia  I 
in  tufficiam  numbart  to  parlorm  tha  activity  at  tha 
and  locabona  tpaoiftad.     Tha  raquaat  for  _ ., 
diractad  to  Iha  partiaa  to  lahom  notioa  of  filtng  la 
aiiaalation  aiamant  %tfim  and  ^j.     Mfharowar 
contract  atavatforing  eompaniaa  hava  aignad  a 
bargiinirg  agraamam  w«ih  a  labor  orgarJzatlor 
aoaatation  alamam  8(d)C0.  tha  ampJoyar  may 
aiortwft  from  only  ona  of  auch  contract  aiavadorin  | 
raquaat  for  longthora  workara  to  an  oparalor  of 
nrwy  ba  mada  only  for  lortgahora  work  to  bo 
dodi  and  only  H  tha  oparator  maata  tha 
32  of  tha  Longahora  and  Harbor  Wbrlcara' 

use  032)     Saa  • .534  of  Bw  ragutationa 

axplanation  of  thia  atiaatation  alamam. 


uamg  aiian 

a  bona  Ada 

andavaiiabia 

lailiouiarlimaa 

muat  ba 


Km  or 

oirTt  ooMacdva 

ribad  In 

raq^taat  longatKira 

company.  A 

prfvato  dock 

patformad  at  fiat 


'  raqulram  mta 


an  riaa 


If  tha  aaaataituii  baara  tha  naoasaary 
■ttaatation  for  filing  and  ahail  documant 
tttattation  form  indicaiing  ttia  DapartrM  m 
copy  of  ihtt  attotution,  along  wHh  i 
Fbraign  Labor  Carttflcabona.  LWiad 
20210. 


BILUMC  C00€  4$10-30-C 


S  Lonothofa 


of  aadton 

tot  (33 

ter  a  datrtad 


'•(b).  Empk^vmam  of  all  QualH^ad  US.  Lonothora  WorVara 
Mada  Ayailabia  in  Suffidam  Numbart.  Tha  an^loyar  muat  attaai 
that  all  U.S.  fcxtgahora  wortcart  nr^ada  avaittfiia  in  ntapoiiao  to  ifw 
raquaat  tor  diapatoh  undar  tha  llrat  attaatano)^  atomant  Mam  8(a). 
who  art  qualifiad  and  availabla  in  aufUartt  numbart  Md  who  ara 
naadad  to  parlomi  Bw  longahora  aollvMy  at  ttw  pwBoulw  Bmaa 
and  locaitona  apadflad  wUI  ba  amptoyad  to  parfomi  aueti  aciMty. 

Saaf -SSeofttwragulatenaforadatafladaxpUnaiionoflhit 

attoaiation  alamam. 

•♦^  "(cV  No  Intanlton  or  Da^n  to  fcifluanoa  BafQalo'nQ 
Raoratantativa  Elaction.  Tha  ampioyar  muat  attaat  that  tha  uaa  of 
alian  orawmambart  to  partorm  tongihora  acttvKat  la  not  intandad 
or  daaignad  to  InBuanoa  m  alaction  for  a  bargaining 
rapraaantativa  for  longahora  workara  In  iha  Stato  of  Alaafca.  Saa 

* -536  of  8«a  raguiationa  tor  a  dataMod  «planatton  of  ttiia 

atiaatation  alamam. 

Nam8(d).  ijoSoaLSfRjIng,  Tha  amptoyar  muat  aaaat  that «  ffio 
Bma  of  flUng  tha  liitoatation.  notioa  of  «ing  hat  boan  pnMldad  to 
labor  organizabona  «*\ioh  hava  bawi  raoognizad  aa  axoiualva 
bargaining  rapraaantaiivaa  of  U.S.  tongahora  wsrkart  arxl  which 
maka  availaWa  or  Intond  to  maha  MMMa  workara  to  tha 
partkxjlar  toeabona  whora  Iha  tongahora  work  la  to  ba  partormad. 
Noboa  muat  alao  ba  provMad  to  ooiiBM  atowKtortng  oompaniaa 
wttich  amploy  or  inland  to  amptoy  U.S.  longahora  workara  at  Braaa 
tocations,  arxj  to  oparaton  of  prtvato  dooka  at  wfttoh  Iha  amptoyar 

win  uaa.  tongahora  workara.  Saa  I .S37  of  Bw  raguiationa  for 

a  dataUad  axplanafion  of  ti*  anaatatkm  alamam. 

Il*n*-  Dadaration  of  Emolovar  Qna  oory  a*  rtylm  inrm  tn.^ 
baar  Iha  original  algnatura  of  Bta  ohiaf  axacuHva  oBtoar  (or  tt«a 
cftiaf  axacutiva  officar'a  U.S.  agam  or  diHgniBid  rapraaantativa) 
unlaaa  «ing  by  lacaimBa  tranarttltaion.  Sao  •  .533  of  Bia 
raguiationa  If  Ming  by  tBcalm8a  Irantmlarton.  By  algning  BHa 
term,  BtaehiafaKacuBvooBloar  la  attaatlrg  to  BtaoondlBona  naiad 
In  Btrt«  8(a)  Btrough  (d)  and  to  Bw  aoouracy  of  Bw  Infomwtion 
provMad  alaawhara  on  Bw  lomit  Md  In  Bw  aupportng 
BooifTwmalion.  Falaa  ttotomonii  ars  aubiact  to  Fadarai  criminal 
parwMaa.  i 


of  information  and  docunwntation.  Bw  Oapwtiwm  of  U*or  may  i 
MichiocoptanoaonaKiiofttwttWMFonnETASOaa^-aMibniMM.  Aeopyofttw 
"aaooaptanoa.ornottficalionofnorwoooplanoa.wnbOfalunwdtoBwomptoyw.  A 
anying  documantation.  wfli  ba  availabia  tor  pubiie  kwpaolion  at  Bw  DhMon  of 
Emptoynwm  San/toa.  Room  N-44S6. 200  CorwMutfon  AMnua.  NW..  V^toWngteo.  DC 
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Appendix  A — Supporting  Statement 
Attestation  by  Employers  Seeking  To 
Utilize  Alien  Crewmembers  To  Perform 
Longshore  Activities 

(1)  The  Employment  and  Training 
Administration  (ETA)  and  the 
Employment  Standards  Administration 
(ESA)  of  the  Department  of  Labor  (DOL 
or  Department)  are  promulgating 
regulations  governing  the  filing  and 
enforcement  of  attestations  by 
employers  seeking  to  use  alien 
crewmembers  to  perform  longshore     " 
activities  at  locations  in  the  State  of 
Alaska. 

The  attestation  process  is  to  be 
administered  by  ETA;  complaints  and 
investigations  regarding  attestations  are 
the  responsibility  of  ESA. 

The  Coast  Guard  Authorization  Act  of 
1993.  Public  Law  103-206,  107  Stat. 
2419  (Act),  was  enacted  on  December 
20, 1993.  Among  other  things,  the  Act 
amended  section  258  of  the  INA  (8 
U.S.C.  1101  et  seq.)  by  creating  an 
Alaska  exception  to  the  general 
prohibition  on  the  performance  of 
longshore  work  by  alien  crewmembers 
in  U.S.  ports. 

An  employer  .seeking  to  employ  alien 
crewmembers  at  locations  in  the  State  of 
Alaska  under  the  Alaska  exception  shall 
submit  an  attestation.  An  attestation 
must  be  filed  by  each  individual 
employer  but  may  apply  to  multiple 
vessels  and  multiple  locations  within 
the  Stale  of  Alaska. 

(2)  The  Department  proposes  to 
review  an  attestation  to  ensure  that  it  is 
received  at  least  30  days  before  the  date 
of  the  first  performance  of  the  longshore 
activity,  unless  the  employer  could  not 
have  reasonably  anticipated  the  need  to 
file  ar)  attestation  for  that  location  at 
that  time.  In  no  case,  however,  will  ETA 
accept  an  attestation  received  less  than 
24  hours  prior  to  the  date  of  the  first 
performance  of  the  activity. 

The  Department  will  review  an 
attestation  to  assure  that  it  is  signed, 
completed,  contains  no  obvious 
inaccuracies,  and  is  not,  on  its  face, 
inconsistent  with  the  documentation 
submitted  in  support  thereof.  In 
addition,  the  Department  proposes  that 
it  will  review  attestations  to  determine 
the  following:  (1)  Whether  the 
Administrator,  Wage  and  Hour  Division, 
has  notified  ETA  of  a  determination  that 
an  employer  has  misrepresented  or 
failed  to  comply  with  an  attestation 
previously  submitted  and  accepted  for 
filing,  barring  the  employer  from  entry 
to  any  U.S.  port  for  up  to  one  year;  (2) 
whether  the  Administrator  has  issued  a 
cease  and  desist  order  that  would  affect 
the  attesting  employer  and  location  at 
which  longshore  work  is  to  be 
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performed;  and  (3)  whether  the 
Administrator  has  advised  ETA  that  the 
employer  has  failed  to  comply  with  any 
fienalty  or  remedy  assessed. 

If  the  attestation  is  properly  filled  out 
and  includes  accompanying 
documentation  for  the  requirement  at 

§ .537  of  the  subpart,  and  does 

not  fall  within  one  of  the  categories  set 

forth  at  paragraph  (b)  of  § .538. 

ETA  shall  accept  the  attestation  for 
filing,  notify  the  INS  in  writing  of  the 
filing,  and  return  to  the  employer  one 
copy  of  the  attestation  form  submitted, 
with  ETA's  acceptance  indicated 
thereon.  The  employer  may  then  utilize 
alien  crewmembers  for  the  longshore 
work  at  the  locations  cited  in  the 
attestation  in  accordance  with  subpart  F 
of  part  655  and  with  INS  regulations. 

ETA  shall  make  available  for  public 
examination  in  Washington,  D.C..  a  list 
of  employers  which  have  filed 
attestations,  and  for  each  such 
employer,  a  copy  of  the  employers 
attestation  and  accompanying 
documentation  it  has  received. 

(3)  It  is  anticipated  that  the 
documentation  required  to  satisfy  the 
attestation  elements  is  available  from 
existing  data  sources,  and  that  the 
burden  will  be  considerably  less  in  the 
second  and  subsequent  years  in  which 
the  employer  submits  an  attestation. 

(4)  Tne  procedures  and 
documentation  requirements  are 
sufficiently  specific  to  avoid  duplication 
of  activities.  At  the  same  time,  the 
procedures  establish  a  process  that  will 
facilitate  investigations  of  complaints 
against  employers  and  enforcement  of 
sanctions  where  necessary.  The 
regulations  set  forth  a  process  which:  (1) 
requires  attestations  that  are  specific 
with  respect  to  employer  statements  and 
promises;  (2)  limits  the  Department's 
review  of  an  attestation  to  a  simple 
check  to  assure  that  it  is  signed, 
completed,  contains  no  obvious 
inaccuracies,  and  is  not,  oa  its  face, 
inconsistent  with  the  documentation 
submitted  in  support  thereof:  (3) 
describes  the  information  that 
employers  must  retain  to  document  the 
validity  of  their  statements;  and  (4) 
establishes  a  system  for  the  receipt  of 
complaints,  and  their  investigation  and 
disposition,  including  the  imposition  of 
penalties  vvhere  warranted. 

(5)  Section  258  of  the  INA  prohibits 
the  use  of  alien  crewmembers  to 
perform  longshore  activity  in  U.S.  ports 
with  five  exceptions  as  follows: 

(a)  Where  the  vessel's  country  of 
registration  does  not  prohibit  U.S. 
crewmembers  from  performing 
longshore  work  in  that  country's  ports 
and  nationals  of  a  country  which  does 
not  prohibit  U.S.  crewmembers  from 


performing  longshore  work  in  that 
country's  ports  hold  a  ma}ority  of  the 
ownership  interest  in  the  vessel; 

(b)  Where  there  is  in  effiect  in  a  local 
port  one  or  more  collective  bargaining 
agreement(s),  each  covering  at  least  30 
percent  of  the  longshore  workers  at  a 
particular  port  and  each  permitting  the 
activity  to  be  performed  by  alien 
crewmembers; 

(c)  Where  there  is  no  collective 
bargaining  agreement  covering  at  Itasi 
30  percent  of  the  longshore  workers  and 
an  attestation  has  been  filed  with  the 
Department  which  states  that  the  use  of 
alien  crewmembers  to  perform 
longshore  work  is  permitted  under  the 
prevailing  practice  of  the  port,  that  the 
use  of  alien  crevraiembers  is  not  during 
a  strike  or  lockout,  that  such  use  is  not 
intended  or  designed  to  influence  the 
election  of  a  collective  bargaining 
representative,  and  that  notice  has  been 
provided  to  longshore  workers  at  the 
port; 

(d)  Where  the  activity  is  performed 
with  the  use  of  automated  self- 
unloading  conveyor  belts  or  vacuum- 
actuated  systems;  provided  that,  the 
Secretary  of  Labor  (Secretary)  has  not 
found  that  an  attestation  is  required 
because  it  was  not  the  prevailing 
practice  to  utilize  alien  crewmembtrs  to 
perform  the  activity  or  because  the 
activity  was  performed  during  a  strike 
or  lockout  or  in  order  to  influence  the 
election  of  a  collective  bargaining 
representative;  and 

(e)  Where  the  longshore  work  is  to  be 
performed  at  a  particular  location  in  the 
State  of  Alaska  and  an  attestation  with 
accompanying  documentation  has  been 
filed  with  the  Department  of  Labor 
attesting  that,  among  other  things, 
before  using  alien  crewmen  to  perform 
the  activity  specified  in  the  attestation, 
the  employer  will  make  a  bona  fide 
request  for  and  employ  United  States 
longshore  workers  who  are  qualified 
and  available  in  sufficient  numbers  from 
contract  stevedoring  companies,  labor 
organizations  recognized  as  exclusive 
bargaining  representatives  of  United 
States  longshore  workers,  and  private 
dock  operators. 

In  developing  the  joint  interim  final 
regulations  to  implement  Section  258  of 
the  INA  at  20  CFR  part  655,  subparts  F 
and  G.  and  at  29  CFR  part  505,  subparts 
F  and  G.  the  Department  has  carefullv 
considered  the  issues  pertinent  to  the 
filing  of  attestations  by  employers  to  iise 
alien  crewmembers  to  perform 
longshore  activities  in  the  State  oi 
Alaska. 

The  Department  proposes  to  re\  ieu 
an  attestation  only  to  ensure  that  it  is 
timely,  completed  properly,  includes 
the  required  documentation,  and  that 
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the  doctimeatation  is  not.  on  its  face, 
inoonststent  tidtfa  the  attestation. 
'     This  interim  final  rule  does  not 
include  an  administrative  appeals 
process  within  ETA  for  attestations. 
When  an  attestation  is  returned  because 
it  is  untimely,  improperly  completed,  or 
lacking  proper  documentation,  an 
employer  may  resubmit  another 
attestation  to  the  Department. 

Attestations  which  are  accepted  by 
ETA  may  be  objected  to  by  any 
aggrieved  party  through  the  complaint 
process  under  subpart  G,  and 
procedures  for  investigation,  hearing 
and  appeal  are  provided  therein.  In  the 
event  a  complaint  is  filed  with  the 
Department,  the  employer  must  have 
sufficient  documentation  available  on 
file  at  the  place  of  business  of  its  U.S. 
agent  to  meet  the  burden  of  proof  for  the 
validity  of  each  attestation  element. 
Docimientation  submitted  or  retained 
pursuant  to  this  part  shall  either  be  in 
English  or  be  accompanied  by  an 
English  translation. 

The  Department  believes  that  this  is 
consistent  with  the  statute's  intent  for  a 
streamlined  attestation  system  for  filing 
and  a  complaint-driven  process  for  the 
enforcement  of  the  law's  sanctions  for 
violators. 

(6)  The  Department  has  notified  the 
Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b),  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial  - 
number  of  small  entities. 

Nevertheless,  interested  parties  are 
requested  to  submit,  as  part  of  their 
comments  on  this  rule,  information  on 
the  potential  economic  impact  of  the 
rule. 

(7)  The  Department  would  be  in  direct 
violation  of  the  law  and  regulations  if 
this  information  were  not  collected. 

(8)  This  data  collection  is  consistent 
with  5  CFR  1320.6. 

(9)  Efforts  to  consult  with  persons 
outside  the  agency  to  obtain  their  views 
on  data  availability,  collection  and 
reporting  will  involve  consideration  of 
comments  and  responses  on  the  interim 
final  regulations  published  in  the 
Federal  Register  and  the  rule-related 
notice.  All  comments  will  be  considered 
in  developing  final  regulations. 

(10)  Documentation  is  not  exempt 
from  disclosure  under  the  FOIA.  Public 
law  requires  that  all  attestations  be 
available  for  public  inspection  at  the 
Department. 

(11)  Does  not  involve  sensitive 
questions. 

(12)  Federal  Government  Cost— 
$16,162.50. 


I  The  average  Federal  Gofvemment  cost 
for  the  year  of  operation  is  estimated  at 
$16,162.50  as  follows: 
E  •.timated  Hours 

Data  Entry /Review— .75  hour 

Process/transmittal — .25  hour 
S  off  Cost  Per  Attestation— $14.75 

Professional  (11  level,  step  5>— 


S 

C 

s 


9.iex.50hr  

erical  (5  level,  step  5)— 


0.41  X  .so  hr 


S9.55 


5.?0 


$14.75 


£i  timated  Total  Cost— SlG, 162.50 


Sl)ffS14.75K3S0  .".. 

E  uipment         (computer 

iiardware) 

Pi  inting  „ 


$5,162.50 

10,000.00 
1,000.00 

S16.162.50 
[13)  ETA  estimates  that  approximately 
31  0  attestations  per  year  will  be 
SI  bmitted.  The  public  reporting  burden 
fo '  this  collection  of  information  is 
es  :imated  to  average  3  hours  per 
response,  including  the  time  for 
re|/iewing  instructions,  searching 
e»sting  information/data  sources, 
gathering  and  maintaining  information, 
completing  and  reviewing  the 
adplication.  and  providing  the  notice  of 
filing. 

The  overall  hours  needed  for  each 
re  pondent  to  produce  the  required 
in  brmation: 

3S)x.50  hr.  (review  instruc- 

ions)  =       175.00 

35  )xl  hr.  (compile  info./file)      =       350.00 

3S)x.75'  hr.  (complete/sub- 
nil/provide  notice)  =       262.50 

35JX.75  hr.  (documentation/ 

naintenance)  =       262.50 

IG X. 25  hr.  (file  complaints)  ..      =  2.50 

Total  Hours  1052.50 

'he  estimated  time  for  information 
CO  lection,  processing,  review  and 
m;  lintenance  is  based  on  the 
D«  partment's  operating  experience 
ur  der  the  existing  program  governing 
atl  estations  under  the  prevailing 
pr  ictice  exception.  The  estimate  is 
fu  ther  derived  through  experience  and 
tei  ting  of  forms  completion  and 
in  ormation  collection  activities. 

'he  estimated  level  of  attestations  for 
thi  year  is  based  upon  the  Department's 
op  srational  experience  under  the 
ex  sting  program  governing  attestations 
ur  der  the  prevailing  practice  exception. 
At  present  the  Department  has  no 
information  basis  for  projecting 
enjployer  burden  for  subsequent  years. 
Til  is  is  a  new  program  and  it  is  not  clear 
he  w  the  following  variable  will  impact 
pr  igram  workload: 


(1)  The  attestation  may  be  filed  for 
mxihrple  locations  in  the  State  of 
Alaska.  Under  the  existing  program 
governing  the  performance  of  longshore 
work  by  alien  crewmembers  under  the 
prevailing  practice  exception,  an 
attestation  miist  be  filed  for  each  port  at 
which  an  employer  intends  to  utilize 
alien  crewmemters. 

(14)  This  is  a  new  data  collection 
request.  This  data  collection  will  count 
as  a  +1,050  hour  program  change 
towards  ETA's  Information  Collection 
Budgejt. 

(15)  No  collection  of  information  will 
be  published  for  statistical  use. 

im  Doc.  94-26994  Filed  10-28-94;  8:45  am) 

BILUNG  CODE  *S\0-M-P 


Commission  on  the  Future  of  Worker- 
Management  Relations;  Amendment  to 
the  Charter 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Amendment  to  the  Charter. 

Notice  is  hereby  given  that  after        , 
consultation  with  the  General  Services 
Administration,  it  has  been  determined 
that  the  Commission  on  the  Future  of 
Worker-Management  Relations,  whose 
charter  will  expire  on  November  23, 
1994,  is  hereby  extended  for  a  duration 
of  six  months  (May  23, 1995).  This 
action  is  necessary  and  in  the  public 
interest.  The  Commission  will  report  to 
both  the  Secretary  of  Labor  and  the 
Secretary  of  Commerce. 

The  Commission  is  charged  to  address 
the  following  questions: 

(1)  What  (if  any)  new  methods  or 
institutions  should  be  encouraged  or 
required,  to  enhance  productivity 
through  labor-management  cooperation 
and  employee  participation? 

(2)  Wtiat  (if  any)  changes  should  be 
made  in  the  present  legal  framework 
and  practice  of  collective  bargaining  to 
enhance  cooperative  behavior,  improve 
productivity,  and  reduce  conflict  and 
delay?  and 

(3)  What  (if  anything)  should  be  done 
to  increase  the  extent  to  which 
workplace  problems  are  directly 
resolved  by  the  parties  themselves, 
rather  than  through  recourse  to  state  and 
federal  courts  and  regulatory  bodies? 

The  Commission  will  submit  to  the 
Secretaries  a  final  report  including 
recommendations  based  on  its  Fact 
Finding  Report,  submitted  in  May  1994. 
and  subsequent  hearings  and  related 
activities.  After  the  final  report  has  been 
completed  time  will  be  needed  for 
consultation  and  appropriate  follow-up 
with  full  respect  for  the  timely 
conclusion  of  the  work  of  the 
Commission. 
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The  Commission  consists  of 
approximately  ten  individuals  drawn 
from  the  academic  community,  workers, 
management  and  the  general  public. 
The  Commission  functions  solely  as  an 
advisory  body  and  in  compliance  with 
the  terms  of  the  Federr.l  Advisory 
Committee  Act.  Its  charter  is  being 
extended  at  this  time  in  accordance 
with  approval  by  the  General  Services 
Administration  pursuant  fo  41  CFR 
101-6.2015  (a)(2). 

Signed  at  Washington.  D.C.  this  26th  day 
of  October',  1994. 

Dated:  October  26.  1994. 
Robert  B.  Reich, 
Secretary  of  Labor. 

Dated:  October  26. 1994. 
Ronald  H.  Brown, 
Secretary  of  Commerce. 
IFR  Doc.  94-26945  Filed  10-28-94;  8:45  ami 
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Commission  on  the  Future  of  Worker- 
Management  Relations;  Notice  of 
Closing  the  Public  Record 

agency:  Office  of  The  Secretary,  Labor. 

ACTION:  Notice  of  closing  the  public 
record. 

SUMMARY:  The  Commission  on  the 
Future  of  Worker-Management  Relations 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  Public  Law  92-463.  Pursuant  to 
Section  10(a)  of  FACA,  this  is  to 
announce  that  as  of  November  14,  1994, 
the  Commission  will  close  the  public 
record  with  respect  to  the  preparation 
and  submission  of  its  final  report, 
including  recommendations,  to  the 
Secretary  of  Labor  and  the  Secretary  of 
Commerce. 

Tho.se  who  wish  to  make  comments 
on  matters  already  on  the  record  should 
do  so  by  November  14, 1994. 

Individuals  or  organizations  wishing 
to  submit  written  statements  should 
send  them  to  Mrs.  June  M.  Robinson, 
Designated  Federal  Official, 
Commi.ssion  on  the  Future  of  Worker- 
Management  Relations,  Room  C-2318. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone  (202)  219-9148. 
fax  (202)  219-9167. 

Signed  at  Washington,  DC  this  26th  dav  of 
October,  1994. 

June  M.  Robinson, 

Designated  Federal  Official. 

IFR  Doc.  94-26946  Filed  10-28-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316) 

Indiana  Michigan  Power  Company; 
Donald  C.  Cook  Nuclear  Power  Plant, 
Units  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Re^ulatorv 
Commission  (the  Commission)  is 
considering.the  approval  of  the 
licensee's  request  to  leave 
approximately  942  cubic  meters  of 
slightly  contaminated  sludge  in  place 
underneath  the  upper  parking  lot  on  the 
D.C.  Cook  site.  This  was  proposed  by 
Indiana  Michigan  Power  Company  (the 
licensee)  for  the  D.C.  Cook  Plant, 
located  in  Berrien  County,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  propcsed  action  by  the  NRC 
would  approve  the  disposal  of 
contaminated  sludge  by  leaving  it  in 
place  at  the  facility,  as  proposed  bv  the 
licensee's  request  dated  October  9^  1991. 
as  supplemented  October  23,  1991, 
September  3, 1993,  and  September  29. 
1993.  The  request  for  approval  is 
submitted  pursuant  to  10  CFR  20  2002. 
The  total  volume  of  contaminated 
sludge  is  estimated  to  be  942  cubic 
meters. 

The  Need  for  the  Proposed  Action 

In  1982,  approximately  942  cubic 
meters  of  slightly  contaminated  sludge 
were  removed  from  the  turbine  room 
sump  absorption  pond  and  pumped  to 
the  upper  parking  lot  located  within  the 
exclusion  area  of  the  D.C.  Cook  plant. 
The  contaminated  sludge  was  spread 
over  an  area  approximately  4.7  acres. 
The  sludge  contains  a  total  radionuclide 
inventory  of  8.86  millicuries  (mCi)  of 
Cesium-137,  Cesium-136.  Cesium-134, 
Cobah-60,  and  Iodine-131. 

Environmental  Impacts  of  the  Proposed 
Action 

The  licensee  in  1982  evaluated  the 
following  potential  exposure  pathways 
to  members  of  the  general  public  from 
the  radionuclides  in  the  sludge:  (1) 
external  exposure  caused  by 
groundshine  from  the  disposal  site,  (2) 
internal  exposure  caused  by  inhalation 
of  resuspended  radionuclide,  and  (3) 
internal  exposure  from  ingesting  ground 
water.  The  staff  has  reviewed  the 
licensee's  calculational  methods  and 
assumptions  and  finds  that  they  are 
consistent  with  NUREG-1101,  "Onsite 
Disposal  of  Radioactive  Waste," 
Volumes  1  and  2,  November  1986  and 


February  1987,  respef;tively.  The  stall 
finds  the  assessment  methodologv 
acceptable.  The  table  below  lists  the 
doses  calculated  by  the  licensee  for  the 
maximally  exposed  member  of  the 
public  based  on  a  total  activity  of  8.H9 
mCi  di.'jposed  in  that  year. 


Pathway 

1 

Wtiole  body 
dose  re- 
ceived by 
maximali^y 
. exposed  m- 
dtvidual 
(mrern^'yr) 

Groundshine »i,L„ 

Inhalation 

Groundwater  Ingestion 

0.94 
C94 
073 

Total  

261 

For  perspective,  the  radiation  from 
the  naturally  ot.curring  radionuclides  in 
soils  and  rocks  plus  cosmic  radiation 
gives  a  person  in  Michigan  a  whole- 
body  dose  rate  of  about  89  mrem  per 
year  outdoors,  which  may  be  altered  as 
much  as  20  mrem  per  year  by  the  tvpe 
of  construction  of  the  person  s  resident  tr- 
ie.g.,  wood  frame  or  brick)  and  t.he 
amount  of  time  spent  in  it. 

On  July  5,  1991,  the  licensee  re- 
sampled  the  onsite  disposal  area  to 
assure  that  no  significant  impads  and 
adverse  effects  had  occiirred.  A 
counting  procedure  ba^ed  on  the 
appropriate  environmental  low  limit 
detection  was  used  by  the  licensee; 
however,  no  activity  above  background 
was  detected  during  the  re-sampling. 
The  1991  re-sampling  process  used  by 
the  licensee  confirms  that  the 
environmental  impact  of  the  1982 
disposal  was  ver>-  small.  The  staff  finds 
the  licensee's  methodology  acceptable. 

The  staff  has  evaluated  the  impacts  of 
leaving  the  contaminated  sludge  in 
place,  and  finds  that  the  potential 
environmental  impacts  are  insignificant. 

With  regard  to  the  nonradiological 
impacts,  the  staff  has  determined  that 
leaving  the  soil  in  place  has  the  smallest 
impact  when  compared  to  the  principal 
alternatives  discussed  below. 

Alternatives  to  the  Proposed  Action 

The  principal  alternative  to  leaving 
the  contaminated  sludge  in  place  would 
be  to  dig  it  up,  package  it  in  55-gallon 
drums  or  other  suitable  containers,  and 
ship  it  to  a  disposal  facility  licensed  to 
dispose  of  low-level  radioactive  waste. 
This  would  be  costly,  requiring,  for 
example,  the  removal  of  the  parking 
surface  over  the  disposal  area,  and 
would  not  provide  environmental 
benefits  in  that  no  measurable 
radioactivity  has  been  detected  from  flie 
material.  On  the  basis  of  the  above 
analysis  and  evaluations  and  after 
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vveighing  the  environmental,  technical, 
and  other  benefits  against  the 
environmental  costs,  the  staff  concludes 
that  the  action  called  for  under  NEPA 
and  10  CFR  Part  51  is  the  issuance  of 
an  approval  of  the  proposed  waste 
disposal. 

Alternative  Use  of  Eesources 

The  principal  result  of  this  action 
does  involve  the  use  of  resources 
beyond  the  scope  anticipated  in  the 
Environmental  Impact  Statement  issued 
August  1973,  for  normal  plant 
operations;  however,  this  additional  use 
of  land  is  not  significant,  as  the  area 
involved  is  located  underneath  the 
upper  parking  lot.  This  action  involves 
no  other  critical  materials  or  resources. 

Agenices  and  Persons  Consulted 

The  staff  consulted  with  the  State  of 
Michigan  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
had  no  comments. 

Finding  of  No  Significant  bnpact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action.  Based 
upon  the  foregoing  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
letters  dated  October  9, 1991,  October 
23, 1991,  September  3, 1993,  and 
September  29, 1993.  These  letters  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  N.W..  Washington,  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Maud  Preston 
Palenske  Memorial  Library,  500  Market 
Street,  St.  Joseph,  Michigan  49085. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Commission. 
lohn  B.  Hickman. 

Project  Manager,  Profect  Directorate  llt-l , 
Division  of  Reactor  Projects— IW IV .  Office  of 
Nuclear  Beactor  Regulation. 
|FR  Doc.  94-26885  Filed  10-28-94,  8:45  ami 
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[Docket  No.  50-2Se] 

Power  Authority  of  the  State  of  New 
York;  Environmental  Assessment  and 
Fin<Sng  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
Part  50.  Appendix  J.  Paragraph  III.D.3. 


T  ^pe  C  Tests,  to  the  Power  Authority  of 
tl  e  State  of  New  York  (the  licensee)  for 
tl  e  Indian  Point  Nuclear  Generating 
L  nit  No.  3  (IP3),  located  in  Westchester 
C  junty.  New  York. 

i 

E  ivironmental  Assessment 

h  entification  of  Proposed  Action 

The  licensee  would  be  exempt  from 
tl  e  requirement  of  10  CFR  Part  50, 
A  jpendix  J,  Paragraph  III.D.3,  to  the 
e:  tent  that  a  one-time  scheduler 
ej  tension  would  be  allowed  for 
pi  rforming  Type  C  local  leak  rate  tests 
(I  LRTs)  on  Residual  Heat  Removal 
(F  HR)  containment  isolation  valves  AC- 
7:  2,  AC-741,  AC-MOV-743,  AC-MOV- 
7'  4.  and  AC-MOV-1870.  These  LLRTs 
ai  3  currently  required  to  be  performed 
at  intervals  no  greater  than  30  months. 
T  le  one-time  schedular  exemption 
w  )uld  allow  Type  C  LLRTs  of  the  above 
Hi  ted  valves  to  be  deferred  until  the  9/ 
1(  refueling  outage,  which  is  currently 
sc  leduled  for  the  spring  of  1996. 

By  letter  dated  September  29, 1994, 
th  s  licensee  applied  for  a  Technical 
S  deifications  (TSs)  amendment  and 
n  guested  an  Exemption  from  the  Code 
o  Federal  Regulations  requirements  to 
a]  ow  Type  C  LLRTs  to  be  deferred  for 
th  }  above  listed  RHR  system  valves 
ui  til  the  9/10  refueling  outage. 

T  le  Need  for  the  Proposed  Action 

The  licensee  commenced  operating  on 
2'  -month  fuel  cycles,  instead  of  the 
pi  jvious  18-month  fuel  cycles,  starting 
w  th  fuel  cycle  9.  Fuel  cycle  9  started 
in  August  1992.  The  requirements  of  10 
C  R  Part  50,  Appendix  J,  Paragraph 
II  D.3.  indicate  that  Type  C  LLRTs  must 
b€  performed  during  each  reactor 
sh  Jtdown  for  refueling  at  intervals  no 
gr  sater  than  2  years  (24  months).  On 
Jai  luary  12, 1993,  the  NRC  staff  issued 
ar  exemption  to  the  licensee  that 
al  owed  Type  C  LLRTs  to  be  performed 
at  intervals  up  to  30  months,  thus, 
pi  rmitting  operation  on  a  24-month  fuel 
cy:le. 

\pproximately  6  months  after  startup 
fn  m  the  8/9  refueling  outage,  IP3  began 
an  extended  unplanned  non-refueling 
ou  tage.  Startup  from  the  outage  is 
cu  rrently  expected  for  early  1995.  After 
sti  rtup  from  the  current  outage,  the 
pl>nt  will  run  until  its  next  scheduled 
refueling  outage  (RFO  9/10)  which  is 
sc  leduled  to  begin  in  spring  of  1996.  In 
November  and  December  of  1994  the 
RI[R  containment  isolated  valves  AC- 
7±,  AC-741,  AC-MOV-743,  AC-MOV- 
74  4.  and  AC-MOV-1870  are  due  for 
nh  sir  Type  C  LLRTs.  Currently,  the 
in  erval  for  Type  C  testing  of  these 
va  ves  is  30  months.  These  LLRTs  are 
no  nnatly  performed  during  a  refueling 


outage  when  the  reactor  is  defueled  and 
the  RFIR  system  is  not  providing  a 
source  of  cooling  water.  The  current 
outage  is  a  non-refueling  outage, 
therefore,  the  reactor  is  not  defueled  and 
RHR  system  is  providing  core  cooling 
water.  The  licensee's  procedure  and  the 
system  design  require  the  RHR  system 
to  be  out-of-service  in  order  to  perform 
the  LLRTs.  If  the  RHR  system  is  taken 
out-of-service  to  perform  the  LLRTs  the 
reactor  would  not  have  a  reliable  source 
of  cooling  water  to  remove  decay  heat. 
Therefore,  the  licensee  is  requesting  a 
one-time  schedular  exemption  to  allow 
Type  C  LLRTs  of  the  above  listed  valves 
to  be  deferred  until  the  9/10  refueling 
outage,  which  is  currently  scheduled  for 
the  spring  of  1996. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  one-time  exemption 
does  not  increase  the  probability  or 
consequences  of  accidents  previously 
analyzed  and  the  proposed  one-time 
exemption  does  not  affect  facility 
radiation  levels  or  facility  radiological 
effluents.  The  licensee  has  analyzed  the 
results  of  previous  LLRTs  performed  at 
IP3,  and  has  provided  the  methodology 
used  in  extrapolating  the  previous  LLRT 
data  to  the  proposed  one  time  increase 
in  the  surveillance  interval.  The 
licensee  has  provided  a  sound  basis  for 
concluding  that  the  containment  leakage 
rate  would  be  maintained  within 
acceptable  limits  with  the  one  time 
extension  of  the  LLRT  interval  to  the 
refueling  outage  9/10.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

Witn  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  LLRTs  on 
containment  penetrations  and  isolation 
valves.  They  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  exemption,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  licensee's  request 
for  exemption.  Such  action  would  not 
reduce  the  environmental  impacts  of 
plant  operations. 
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Alternatiw  Use  (^Resources 

This  action  does  not  involve  the  use 
of  resourtxs  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  Indian  Point 
Nuclear  Generating  Plant  Unit  No.  3," 
dated  February  1975. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the  New 
York  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  exemption  under   " 
consideration. 

For  fiirther  details  with  respect  to  this 
action,  see  the  licensee's  application  for 
exemption  dated  September  29. 1994. 
This  docimient  is  available  for  public 
inspection  at  theCommission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  White 
Plains  Public  Library,  100  Martine 
Avenue,  White  Plains,  New  York  10610. 

Dated  at  Rockville,  Maryland,  this  21st  dav 
of  October  1994. 

For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 

Director,  Project  Directorate  I~l,  Division  of 
Reactor  Projects— Vn,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  94-26884  Filed  10-28-94;  8:45  am) 
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Regulatory  Gukfa;  Issuance, 
Availal)ility 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a 
proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  iSor  permits  and  licenses. 

'The  draft  guide,  temporarily 
identified  by  its  task  number.  DG-6014 
(which  should  be  mentioned  in  all 
correspondance  concerning  this  draft 
guide),  it  a  propoaed  revision  to 
Regvlatory  Guide  8.13.  "Instiuction 
Concerning  Prenatal  Radiation 
Exposure."  This  guide  is  being  revised 


to  provide  guidance  on  instructions  that 
must  be  provided  concerning  prenatal 
radiation  exposure.  In  particular,  the 
instructions  described  in  this  guide  are 
intended  to  provide  the  information 
needed  by  women  who  became 
pregnant  to  help  them  make  an 
informed  decision  on  whether  or  not  to 
formally  declare  their  pregnancy  in 
accordance  with  regulations. 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  draft  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. . 
Comments  will  be  most  helpful  if 
received  by  March  17  1995. 

Although  a  time  limit  is  given  for 
comments  on  this  draft,  comments  and 
suggestions  in  connection  with  (1)  items 
for  inclusion  in  guides  currently  being 
developed  or  (2)  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Wash^igton,  DC  20555. 
Attention;  Director.  Distribution  and 
Mail  Services  Section.  Telephone 
requests  cannot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C.  5S2(a)) 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  October  1994. 

For  the  Nuclear  Regulator)-  Commission. 
BiU  M.  Morris. 

Director.  Division  of  Regulatory  Applications. 
Office  ofNudear  Regulatory  Research. 
[FR  Doc  94-26883  Filed  10-28-94: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34884;  File  No.  SR-NASD- 
94-63] 

Self-Regulatory  Organizations;  Notice 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Transmittal  of  Forms  T 

October  24. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  October  3. 1994. 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  providing  for 
technical  amendments  to  the  NASDs 
transaction  reporting  rules. 

The  NASD  has  designated  this 
proposal  as  constituting  a  stated  policy, 
practice  or  interpretation  with  respect  to 
the  administration  and  enforcement  of 
existing  reporting  rules,  permitting  it  to 
become  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)(i)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4  under 
the  Act.  The  Commission  is  publishing 
this  notice  to  solicit  comments  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  a  rule  change 
that  effects  a  technical  amendn^nt  to 
the  existing  transaction  reporting  rule^ 
The  amendatory  lai^uage  specifies  that 
transaction  data  reported  via  Form  T 
shall  be  sent  to  the  NASD's  Market 
Sur\'eillance  Department  of  Rock\ille, 
Marvland.  Specifically,  the  reporting 
provisions  of  Parts  X,  XI.  XII  and  XIII  of 
Schedule  D.  and  Section  2  of  Schedule 
G  to  the  NASD  By-Laws  are  amended  to 
reflect  that  transaction  data  reported  via 
Form  T  shall  be  reported  to  the  NASD's 
Market  Surveillance  Department  in 
Rockville.  Maryland,  rather  than  to  the 
Market  Operations  Department  in 
Trumbull,  Coimecticut 

n.  Self-Regulatory  Oi;ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
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Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Salf-Pegulntory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basin  for,  the  Proposed  Rule 
Change 

On  August  11, 1994,  the  Commission 
approved  a  series  of  parallel  changes  to 
the  NASD  rules  governing  transaction 
reporting  in  Nasdaq  National  Market  " 
securities,  Nasdaq  SmallCap^*^ 
securities,  Nasdaq  convertible  debt 
securities,  over-the-counter  equity 
securities,  and  exchange-listed 
securities  eligible  for  inclusion  in  the 
Consolidated  Quotations  Service.' 
Essentially,  these  amendments 
eliminated  the  manually  prepared  Form 
T  as  the  principal  means  of  reporting 
transactions  in  the  foregoing  categories 
of  securities  when  such  transactions  are 
executed  outside  normal  market  hours 
(9:30  a.m.  to  4:00  p.m.  E.T.)  or  outside 
the  hours  of  the  Automated 
Confirmation  Transaction  Service 
("ACT")  (currently  9:00  a.m.  to  5:15 
p.m.  £.T.).  Instead,  the  covered 
transactions  will  be  reported 
electronically  through  ACT  either  on 
trade  date  or  the  next  business  day. 
Nevertheless,  the  amended  rules  still 
permit  the  use  of  Form  T  in  the  event 
of  a  system  outage  or  other  unusual 
circumstance  that  precludes  electronic 
entry  of  trade  reports  by  a  member  firm. 

The  sole  purpose  of  this  rule  change 
is  to  specify  that  the  Forms  T  be 
directed  to  the  NASD's  Market 
Surveillance  Department  in  Rockville. 
Maryland  rather  than  the  Market 
Operations  Department  In  Trumbufl, 
Connecticut.  The  Market  Surveillance 
Department  compiles  and  utilizes  Fonn 
T  data  for  regulatory  purposes.  At  this 
point,  there  is  no  longer  any  operational 
reason  tor  the  Market  Operations 
Department  to  be  the  initial  recipient  of 
Form  T  data. 

The  NASD  believes  that  this  proposed 
rule  is  consistent  with  Section  15A(b)(2) 
and  (b)(6)  of  the  Act.  Section  15A(b)(2) 
requires  that  a  national  securities 
association  be  appropriately  organized 
and  have  the  capacity  to  enforce 
member  firms'  compliance  with  all 
applicable  provisions  of  the  Act  as  well 
as  its  own  rules.  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  instant  rule  change 


'  See  -Securities  Exchangp  Act  Release  No.  34527 
(August  H.  1994):  59  FR -12613  (August  18.  1994). 


s  consistent  with  these  statutory 
irovisions  because  it  will  expedite  the 
eceipt  of  Form  T  transaction  data, 
I'hich  is  collected  and  analyzed  for 
egulatory  purposes,  by  the  department" 
espon.sibie  for  that  regulatory  function, 
fence,  the  end  result  is  greater 
fficiency  in  the  processing  of  Forms  T 
v  the  NASD's  Market  Surveillance 
"aff. 

(.  Self-Regulatory  Organization's 
tatement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
ule  change  will  not  result  in  any 
urden  on  competition  that  is  not 
ecessary  or  appropriate  in  furtherance 
f  the  purposes  of  the  Act. 

':.  Seif-Regulatory  Organizativn  s  ■ 
•tatement  on  Comments  on  the 
'roposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
eceived. 

II.  Date  of  EfTectiveness  of  the 
'roposed  Rule  Change  and  Timing  for 
lommission  Action 

The  foregoing  rule  change  has  become 
ffeclive  pursuant  to  Section 
9(b)(3)(A)(i)oftheActand 
ubparagraph  (e)  of  Securities  Exchange 
icA  Rule  19b-4  because  the  proposal 
as  been  filed  as  constituting  a  stated 
olicy,  practice  or  interpretation  with 
Bspect  to  the  meaning,  administration, 
r  enforcement  of  an  existing  rule.  At 
ny  time  within  60  days  of  the  filing  of 
uch  proposed  rule-change,  the 
Commission  may  summarily  abrogate 
uch  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
ecessary  or  appropriate  in  the  public 
iterest,  for  the  protection  of  investors, 
r  otherwi.se  in  furtherance  of  the 
urposesof  the  Act. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
ubmit  written  data,  views,  and 
rguments  concerning  the  foregoing, 
'ersons  making  written  submission 
hould  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV., 
Vashington,  D.C.  20549.  Copies  of  the 
ubmission,  all  subsequent 
mendments,  all  written  statements 
vith  respect  to  the'proposed  rule 
hange  that  are  filed  with  the 
Commission,  and  all  written 
ommunications  relating  to  the 
troposed  rule  change  between  the 
Commission  and  any  person,  other  than 
lose  that  may  be  withheld  from  the 
(ublic  in  accordance  with  the 
(rovisions  of  5  U.S.C.  552,  will  be 
vailable  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  21, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulatic..  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secremry. 

|FR  Doc.  94-26826  Filed  10-28-94;  8:45  ami 
BILUNG  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
(Declaration  of  Disaster  Loan  Area  i)2749] 

Georgia;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  19. 1994 

1  find  that  the  Counties  of  Bryan, 
Camden,  Chatham,  Decatur,  Grady,  and 
Tift  in  the  State  of  Georgia  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  weather,  heavy  rains, 
flooding,  high  winds,  and  tornadoes 
beginning  on  October  1, 1994  and 
continuing.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  December  17, 1994. 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  July  19,  1995, 
at  the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 

2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  CJeorgia  30308  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Baker, 
Berrien,  Brantley,  Bulloch,  Charlton, 
Colquitt,  Cook,  Effingham,  Evans, 
Glynn,  Irwin.  Liberty,  Miller,  Mitchell, 
Seminole,  Thomas,  Turner,  and  Worth 
in  Georgia;  )asper  County  in  South 
Carolina;  and  Gadsden,  Jackson,  Leon, 
and  Nassau  Counties  in  Florida. 

The  interest  rates  are: 


• 

Percent 

For  Physical  Damage: 
Homeowners  with  aedtt  avalt- 
able  elsewhere  

8  000 

Homeowners  without  credit  avail- 
able elsewtiere  

4  000 

Business    with   credit   availat>le 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere 

8000 
4.000 

M7CKR20O.:JO-3(a)(12). 
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f>tt»eTS  (including  non-profit  orga- 
nizations) wNh  aedit  available 

elsewfwra _. 

For  Economic  Injuiy: 

BusinesGes  and  small  agricut- 
tural  cooperatives  without 
credit  availat>le  elsewhere 


Percent 


7.125 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  274906.  For 
economic  injury  the  numbers  are 
838000  for  Georgia;  838100  for  South 
Carolina;  and  838200  for  Florida. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  2 1 , 1 994. 

lames  E.  Rivera. 

Aaing  Associate  Administrator  for  Disaster 
Assistance. 

IFRDoc.  94-26821  Filed  10-28-94;  8:45  am] 

BILLING  CODE  SKS-OI-M 


[Declaration  of  Disaster  Loan  Area  »2748] 

Texas;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  18, 
1994,  and  an  amendment  thereto  on 
October  21. 1  find  that  the  counties  of 
Angela,  Austin.  Bastrop,  Brazoria, 
Brazos,  Burleson,  Chambers,  Fayette, 
Galveston,  Grimes,  Hardin,  Harris, 
Houston.  Jackson.  Jasper.  Jefferson.  Lee. 
Liberty,  Madison,  Montgomery, 
Nacogdoches,  Orange.  Polk,  San 
Augustine.  San  Jacinto,  Shelby.  Trinity. 
Tyler,  Victoria.  Walker.  Waller, 
Washington,  and  Wharton  in  the  State 
of  Texas  constitute  a  disaster  area  as  a 
result  of-damages  caused  by  severe 
storms  and  flooding  beginning  on 
October  14. 1994  and  continuing. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  December  19. 1994,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  July  19. 1995.  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office.  4400  Amon  Carter  Boulevard, 
suite  102.  Fort  Worth.  Texas  76155  or 
other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Anderson. 
Caldwell.  Calhoun.  Cherokee,  Colorado. 
DeWitt.  Fort  Bend.  Goliad,  Gonzales. 
Lavaca.  Leon.  Matagorda.  Milam, 
Newton.  Panola.  Refugio.  Robertson. 
Rusk.  Safoine,  Travis,  and  Williamson  in 
Texas,  and  Calcasieu.  Cameron,  DeSoto. 
and  Sabine  Parishes  in  Louisiana. 
The  interest  rates  are: 


For  Physica]  Damage: 

Homeoivners  wiith  credH  avait- 
aJ>le  eteewtwfB  

Homeowners  wittKHit  credit  avail- 
able elsewtiere 

Businesses  witti  credit  available 

CtSCWTTCTC   

Businesses  and  norvprofrt  orga- 
rezabons  wittxxit  credit  avail- 
able ebewtiere  '. 

Others  (Including  non^ofH  orga- 
ntzations>  witti  aedit  available 

elsewhere 

For  Economic  Iriiury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  etswhere 


Percent 


8.000 
4.000 
8.000 

4.000 

7.125 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  274806.  For 
economic  injury  the  numbers  are 
837800  for  Texas  and  837900  for 
Louisiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  59002  and  39008) 

Dated;  October  21. 1994. 
James  E.  Rivera. 

Acting  Associate  Administrator  for  Disaster 

Assistance 

jFR  Doc  94-26822  Filed  10-28-94;  8:45  ain) 

BILUNC  CODE  a02»-01-M 


Privacy  Act  of  1974;  Computer 
Matching  Programs 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  computer  matching 
programs. 


SUMMARY:  Pursuant  to  the  Privacv  Act  of 
1974.  the  Small  Business 
Administration  (SBA)  is  giving  notice  of 
its  intent  to  participate  in  two  computer 
matching  programs.  The  matches  will 
compare  records  of  delinquent  SBA 
disaster  home  loan  debtors  against 
records  of  United  States  Postal  Ser\  ice 
employees  and  against  records  of 
Federal  employees  and  military 
members,  active  or  retired.  If  matches 
are  found,  SB\  will  use  the  information 
to  collect  the  delinquent  debt  through 
salary  offset  or  administrative  offset. 
DATES:  This  proposed  action  will 
become  effective  November  30.  1994, 
and  the  computer  matching  will 
proceed  accordingly  without  further 
notice,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  to  the  conduct  of  the  matches. 
Any  public  comment  must  be  received 
before  the  effective  date. 
ADDRESSES:  Any  intei«sted  party  may 
submit  written  comments  to  the  Chief. 
Freedom  of  Information/Privacy  Acts 


Office,  409  Third  Street  SW.. 
Washington.  DC  20416. 
FOR  FURTHER  IHFORMATION  COf<TACT: 
Walter  C.  Intlekofer.  Deputy  Director. 
Office  of  Portfolio  Management.  Small 
Business  Administration.  409  Third 
Street.  SW..  Washington,  DC  20416. 
(202)205-6481. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (0)  of  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a).  the 
SBA  has  entered  into  agreements  to 
conduct  computer  matching  programs 
with  two  recipient  agencies,  the 
Department  of  Defense,  Defense 
Manpower  Data  Center  (DoD.  DMDC) 
and  the  United  States  Postal  Senice 
(USPS).  The  purpose  of  the  matches  is 
to  compare  SBA  delinquent  loan  data 
with  personnel  records  stored  at  the 
DoD,  DMDC  and  USPS  to  determine 
whether  SBA  can  proceed  with  salary  or 
administrative  offset  against  the  salaries 
or  other  benefits  of  delinquent  debtors 
pursuant  to  the  Debt  Collection  Act  of 
1982.  The  DoD  records  contain 
information  on  Federal  personnel, 
civilian  and  military,  emploved  and 
retired.  The  USPS  records  contain 
information  on  USPS  employees. 

SBA  will  provide  tapes  or  other 
magnetic  media  containing  delinquent 
debtor  data  to  DoD  and  USPS.  DoD  and 
USPS  will  perform  the  matches,  return 
SBAs  data,  and  report  any  "hits".  A 
DoD  "hit"  will  show  that  a  delinquent 
debtor  is  a  Federal  employee,  a  retired 
Federal  employee,  an  active  member  of 
the  military ,  or  a  retired  member  of  the 
militarv.  A  USPS  hit  will  show  that  the 
delinquent  debtor  is  a  USPS  emplovee. 

The  records  to  be  matched  are 
contained  in  Privacy  Act  Systems  in 
each  agency.  SB.A.  the  source  agency, 
will  extract  names  and  Social  Security 
numbers  from  "Litigation  and  Claims 
Files  SBA-070"  and  "Loan  Case  Files 
SBA  075"  published  in  the  Federal 
Register  on  February  26. 1991.  and 
revised  on  Mav  14.  1992  at  57  FK  20726. 
DoD  DMDC  will  match  the  SBA 
information  against  "Federal  Creditor 
Agencv  Debt  Collection  Data  Ba.se. 
S322.ll  DMDC"  published  at  58  FR 
10875  on  February  22.  1993.  USPS  will 
match  the  SBA  data  against  "Finance 
Records— PavToll  Svstem.  USPS 
050.020."  published  at  57  FR  57515  on 
December  4. 1992.  The  matching 
program  will  begin  on  the  effective  date 
of  this  notice  and  be  effective  for  18 
months.  It  may  be  extended  for  12 
months  after  that, 

SBA  will  learn  the  debtor's  service  Or 
agency,  category-  and  current  work  or 
home  address.  SBA  will  use  the 
information  to  collect  the  delinquent 
debt  through  administrative  or  salary 
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offset  as  provided  by-the  Debt  Collection 
Act  of  1982  and  SBA  regulations. 

The  parties  to  these  agreements  have 
determined  that  a  computer  matching 
program  is  the  most  efficient,  effective 
and  expeditious  method  of  obtaining 
and  processing  the  information  needed 
to  determine  whether  SBA  delinquent 
debtors  are  receiving  salaries  or  other 
benefits  that  can  be  offset.  Computer 
matching  also  appears  to  be  the  manner 
to  accomplish  this  task  with  the  least 
amount  of  intrusion  into  the  personal 
privacy  of  the  individuals  concerned. 
The  principal  alternative  to  using  a 
computer  matching  program  for 
identifying  such  employees  would  be  a 
manual  comparison  of  all  records  of 
SBA  delinquent  debtors  with  the 
records  of  all  military  members  and  all 
Federal  civilian  employees  and  all 
Federal  retirees. 

Copies  of  the  computer  matching 
agreements  between  DoD  and  SBA  and 
between  USPS  and  SBA  are  available  to 
the  public  upon  request.  Requests 
should  be  submitted  to  the  Chief, 
Freedom  of  Information/Privacy  Acts 
OfHce,  409  Third  Street,  SW.. 
Washington,  DC  20416. 

The  matching  agreements  and  an 
advance  copy  of  this  notice  must  be 
submitted  to  the  Committee  on 
Government  Operations  of  the  Hou.se  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
These  matching  programs  are  subject  to 
review  by  0MB  and  Congress  and  shall 
not  become  effective  until  that  review 
period  has  elapsed. 

Dated:  October  5. 1994. 
Cassandra  M.  Pulley. 

Acting  Administrator. 

jFR  Doc.  94-26886  Filed  10-28-94;  8:45  am] 

ULUNG  GOOE  802S-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2107] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea; 
Working  Group  on  Lifesaving,  Search 
and  Rescue;  Notice  of  Meeting 

The  Working  Group  of  Lifesaving.' 
Search  and  Rescue  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  AM  on 
Friday,  November  18, 1994  in  Room 
5303  at  Coast  Guard  Headquarters.  2100 
Second  Street  S.W..  Washingtort.  DC. 

The  purpose  of  the  meeting  is  to 
prepare  and  coordinate  U.S.  positions 
for  the  26th  Session  of  the  International 


^  aritime  Organization  (IMO)  Sub- 
C  tmmittee  on  Lifesaving,  Search  and 
R  (scue  (LSR),  to  be  held  March  27-31. 
1!  95.  at  the  IMO  Headquarters  in 
L(  tndon.  Specific  items  to  be  discussed 
in  elude: 

—  Review  of  SOLAS  Chapter  111 
Amendments  approved  by  the  LSR 
Sub-Committee  at  its  last  session  for 
forwarding  to  the  Maritime  Safety 
Committee  (MSC)  for  circulation 

)raft  revisions  to  the 
tecommendation  on  Testing  and 
Evaluation  of  Life-Saving  Appliances. 
)articularly  new  sections  on  marine 
ivacuation  systems  and  "anti- 
ixposure  suits,"  and  a  draft  proposal 
or  inflatable  liferaft  fabric 
lerformance  requirements 

draft  U.S.  proposal  for  standardized 
reporting  formats  for  prototype  testing 
af  lifesaving  equipment 

—  Shipboard  safety  emergency  plans, 
and  guidelines  for  emergency  escape 
irrangements  on  passenger  ships 

—  ^/latters  concerning  Search  and 
Rescue  (SAR),  including 
larmonization  of  aeronautical  and 
maritime  SAR  procedures 

The  IMO  LSR  Sub-Committee  works 
to  develop  international  agreements, 
gi  idelines.  and  standards  for  Search 
ar  d  Rescue  and  for  lifesaving 
ec  jipment  installed  on  commerciaf 
si  ips.  Because  of  the  potential  impact  of 
th ;  Sub-Committee's  work  on  U.S. 
re  ;ulations  and  standards,  the  U.S. 
S(  ILAS  Working  Group  serves  as  an 
e.>  ^ellent  forum  for  the  U.S.  maritime 
in  lustry  to  express  their  ideas  in  the 
ar  ias  under  the  Sub-Comrhittee's 
pi  rview.  Members  of  the  public  may 
at  end  this  meeting  up  to  the  Seating 
ca  Dacity  of  the  room. 

='or  further  information  contact  Mr. 
Ki  rt  J.  Heinz  at  (202)  267-1444,  U.S. 
C(  ast  Guard  Headquarters  (G-MVI-3/ 
U  04).  2100  Second  Street  S.W.. 
W  ishington,  DC  20593-0001. 

)ated:  October  20,  .1994. 
C)  arles  A.  Mast, 

C:l  airman.  Shipping  Coordinalmg  Committee. 
IF  t  Doc.  94-26916  Filed  10-28-94;  8:45  am) 

Bll  LING  CODE  4710-07-M 


D  APARTMENT  OF  TRANSPORTATION 

F<  deral  Aviation  Administration 

[D  >cket  No.  27955] 

P(  licy  for  Letter  of  Intent  Approvals 
Ui  ider  the  Airport  Improvement 
Piogram 

A<  ENCY:  Federal  Aviation 
A  ministration  (FAA),  DOT. 


ACTION:  Notice  of  policy;  request  for 
comments. 

SUMMARY:  The  FAA  is  clarifying  its 

policies  on  reviewing  and  analyzing 
requests  for  Letters  of  Intent  (LOls) 
under  the  Airport  Improvement  Program 
(AIP)  or  successor  programs.  The  FAA 
will  consider  three  factors  in  reviewing 
requests  for  LOIs:  the  project's  effect  on 
overall  national  air  transportation 
system  capacity;  project  benefit  and 
cost;  and  the  airport  sponsor's  financial 
commitment,  including  project  timing. 
The  FAA  also  solicits  comments  on  the 
new  policy.  Following  review  of  the 
comments,  the  FAA  may  revise  this 
policy. 

DATES:  The  comment  closing  date  is 
November  30, 1994. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of 
Airport  Planning  and  Programming. 
Attn:  Mr.  Stan  Lou  (APP-520).  room 
614,  800  Independence  Avenue,  SW. 
Washington,  DC  20591.  Comments  mu.st 
be  marked:  Policy  for  Letter  of  Intent 
Approvals  Under  Airport  Improvement 
Program. 

FOR  FURTHER  INFORMATION:  Contact  Stan 
Lou.  FAA,  Programming  Branch.  APP- 
520,  room  614,  800  Independence 
Avenue,  SW,  Washington,  DC  20591. 
telephone  (202)  267-8809. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Comments  are  invited  on  this  notice 
of  policy  and  all  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
FAA.  FAA  may  subsequently  issue  a 
change  to  this  policy  after  considering 
the  comments. 

Background 

In  1987,  legislation  was  enacted 
authorizing  the  issuance  of  LOl's.  The 
Codification  of  Certain  U.S. 
Transportation  Laws  as  Title  49,  United 
States  Code,  Public  Law  No.  103-272. 
(July  5.  1994).  section  47110(e)(2)(C) 
states: 

The  provisions  of  this  subsection 
applies  to  a  project  the  Secretary 
decides  will  enhance  system-wide 
airport  capacity  significantly  and  meets 
the  criteria  of  section  4711.5(d)  of  this 
title. 

Section  47115(d)  states: 

In  selecting  a  project  for  a  grant  to 
preser\'e  and  enhance  capacity  as 
de.scribed  in  subsection  (c)(1)  of  this 
section,  the  Secretary  shall  consider— 
(1)  the  effect  the  project  will  have  on  the 
overall  national  air  transportation 
sy.stem  capacity;  (2)  the  project  benefit 
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and  cost;  and  (3)  the  financial 
commitment  from  non-United  States 
Government  sources  to  preserve  or 
enhance  airport  capacity- 
General 

The  FAA  is  authorized  to  issue  an  LOI 
for  certain  airport  development  projects 
\vhen  current  obligating  authority  is  not 
timely  or  adequate  to  meet  a  sponsor's 
desired  timing  for  a  project.  Under  this 
provision,  a  sponsor  may  notify  the 
F.\A  of  an  intention  to  carry  out  a« 
project  without  Federal  funds  and 


request  that  the  FAA  issue  an  LOI.  The 
FAA  evaluates  the  proposal  and,  if 
approved,  issues  a  letter  stating  that 
reimbursement  will  be  made  according 
to  a  given  schedule,  as  funds  become 
available.  A  sponsor  who  has  received 
an  LOI,  therefore,  may  proceed  with  a 
project  without  waiting  for  an  AIP  grant, 
is  assured  thai  all  allowable  costs 
related  to  the  approved  project  remain 
eligible  for  reimbursement,  and  may- 
receive  more  favorable  financing  to  pay 
related  costs  on  the  basis  of  announced 
Federal  support  for  the  project. 

LOI  Payment  Schedule 


Discussion 

Since  FY  1987,  the  FAA  has  issued  48 
LOI's  (43  at  primary  airports  and  5  at 
reliever  airports).  The  total  paym.ents 
contemplated  in  these  LOI's  total  nearly 
$2  billion  ($1.5  billion  of  discretionary 
and  $0.5  billion  of  entitlements).  Of 
this.  $0.9  billion  has  been  granted  to 
airports.  The  balance  of  Sl.l  billion 
would  be  granted  to  airports  through  the 
year  2005.  These  LOIs  include  S0.8 
billion  discretior.ary  and  $0.3  billio:; 
entitlements.  The  follo^vi.-^g  chart 
summarizes  this  information. 


Entitlement 

D»scretionary 

Total 

Pnrr>ary  

(2)  FY  1988-1994        . 

8244.630.375 
173.053 

S549,e0S.584 
83.540.096 

Reliever  

S794.238.9C0 

88.713.149 

Subtotal  

.244,303.429 

277.208.862 
0 

638,  U8, 680 

719.185,059 
112.000,000 

882.952,109 

996.393.951 
112.000.000 

Pnmary  

<2)  FY  1994-2005 

r^eliever  

Subtotal  

277.208,862 

831.185  089 

1,108.393.951 

Total 

522.012.291 

1.469.333.769 

1.991.3-16.060 

At  the  beginning  of  each  fiscal  year, 
the  FAA,  in  its  administration  of  the 
AIP,  sets  aside  the  amounts  of 
discretionary  funds  to  "cover"  the  LOI 
payment  schedules.  For  the  primary 
airports,  the  main  sources  of  the 
discretionary  funds  are  the  "capacity, 
safety,  security,  noise  (CSSN)"  set  aside 
and  the  remaining  discretionary.  For 
reliever  airports,  the  source  is  the  5 
percent  "reliever"  set  aside. 

In  the  first  5  years  of  administering 
the  LOI  component  of  the  AIP.  the 
overall  level  of  the  AIP  increased  from 
$1.2687  billion  in  F\'  1988  to  $1.9 
billion  in  FY  1992,  and  then  decreased 
to  $1.8  billion  in  FY  1993,  $1.69  billion 
in  FY  1994.  and  $1.45  billion  in  FY 
1995.  The  amount  of  CSSN  and 
remaining  discretionary  likewise 
increased  from  $205.1  million  to  $524.8 
million  in  FY  1992,  and  decreased  to 
$299.9  million  in  FY  1993  but  has  now 
stabilized  at  $325  million  annually  in 
current  legislation.  During  these  years, 
the  FAA  initially  established  an 
administrative  policy  that  no  more  than 
50  percent  of  the  available  CSSN 
discretionary  would  be  committed  to 
LOIs.  In  FY  1992,  this  policy  was 
amended  to  include  both  CSSN  and 
remaining  discretionary.  The  FAA 
worked  closely  with  airport  sponsors  to 
develop  work  programs  and  LOI  payout 
%hedules  which  maintained  the  50 
percent  rule.  We  expect  to  maintain  this 
policy.  Reliever  LOI's  were  not 


routinely  used  as  a  funding  vehicle 
since  most  reliever  sponsors  cannot  "up 
front"  the  construction  costs. 

The  convergence  of  growing  demand 
and  reduced  availability  of  AIP 
discretionary  funds  dictates  a  new 
strategy  for  approval  of  LOI's.  For  the 
foreseeable  future,  the  overall  level  of 
the  AIP  m.ay  not  increase.  This  is 
primarily  the  resuh  of  budgetar\' 
pressures.  Secondly,  the  amount  of 
available  discretionary  funds  has 
diminished  from  the  level  available  in 
FY  1992  to  the  current  level  of  no  less 
than  $325  million  annually.  Against  this 
discretionary  level,  numerc'-e  airport 
sponsors  are  requesting  LOI's  for  many 
important  projects.  The  FAA,  therefore, 
has  developed  this  policy  to  consider 
competing  LOI  requests. 

Po//cv— The  FAA  intends  to  consider 
requests  for  Letters  of  Intent  (LOI)  under 
the  Airport  Improvement  Program  (AIP) 
(or  successor  programs)  at  primary  or 
reliever  airports  only  for  airside 
development  projects  with  significant 
capacity  benefits.  This  focus  is  intended 
to  maximize  the  systemwide  impact  of 
capacity  projects,  especially  given  the 
limited  amounts  of  funds  available  for 
LOI  projects.  The  FAA  will  use  this 
policy  in  considering  all  future  LOI 
requests. 

The  FAA's  decision  to  approve  an  LOI 
will  be  made  based  primarily  on  a 
benefit-cost  analysis.  This  analysis  will 
consider  local  and  systemwide  benefits 


in  terms  of  annual  aircraft  delay  s.ivings, 
measured  as  the  avoided  costs  of 
operating  delayed  aircraft  and  the  valiy 
of  passenger  time  associated  with 
avoided  delays.  In  addition,  the  net 
value  to  airlines,  the  airport,  and  the 
public  from  additional  air  transportatioii 
serxice  will  be  considered.  Project  (  osts 
will  be  apportioned  am.or.g  Federal  .\1P 
discretionary  funds.  Federal  AIP 
entitlement  funds,  and  nonfederal 
funds.  Financially  sound  projects  will 
be  selected  for  LOI  approval  in  a 
manner  that  leverages  Federal  i\IP 
discretiona.'y  funds  to  the  maximum 
extent  feasible,  consistent  with  ratior.al 
investment  decisionmaking. 

The  best  candidates  for  approval  will 
be  those  projects  for  a  new  airport,  new 
runway,  or  major  runway  extension  at 
cities  or  metropolitan  areas  where  the 
priman,-  airport  exceeds  or  is  expected 
to  exceed  20,000  hours  of  annual  air 
carrier  delay.  Apron  development  in 
support  of  terminal  work  is  considered 
airside  development.  Federal 
environmental  findings  must  be 
complete  and  the  project  work  must  be 
imminent. 

Starting  in  fiscal  year  (FY)  1995. 
applications  for  LOI's  are  to  be 
submitted  to  the  local  FAA  office  no 
later  than  March  1  of  the  current  FY  for 
FAA  decisionmaking  during  that  FY. 
Applications  received  after  March  1 
may  not  be  decided  upon  until  the 
following  FY. 
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This  policy  does  not  apply  to 
outstanding  LOI's  already  issued  to 
airport  sponsors.  The  FAA  will  apply 
this  policy  to  all  other  LOI  requests. 

FAA  Review  of  LOI  Requests 

The  FAA  will  consider  each  proposed 
project  in  accordance  with  the  following 
selection  criteria.  Each  of  the  following 
three  items  will  be  reviewed  for  an  LOI 
request. 

1.  Project  Effect  on  Overall  National  Air 
Transportation  System  Capacity 

The  FAA  will  analyze  the  project(s) 
effect  on  overall  national  air 
transportation  system  capacity  in 
aixordance  with  agency  methodology 
and  modeling  capabilities.  To  do  this, 
,  FAA  will  analyze  the  airport  for  which 
the  LOI  is  requested  and  estimate  the 
current  hours  of  aruiual  flight  delay.  The 
FAA  will  then  determine  the 
systemwide  impact  of  the  project(s)  in 
terms  of  redr.-ced  annual  aircraft  and 
passenger  delays  at  current  and  future 
airport  activity  levels.  The  FAA  may 
request  information  from  sources  at  the 
airf>ort  or  may  visit  the  site  to  collect 
data  needed  to  model  the  proposed 
airport  improvement.  The  FAA  will  also 
review  any  capacity  analysis  conducted 
by  the  airport  and  submitted  with  the 
application. 

The  data  requirements  will  be  airport/ 
terminal  airspace  specific  and  will  be 
collected  by  the  FAA.  The  data  required 
will  include,  but  are  not  limited  to:  The 
approved  airport  layout  plan;  type  of 
operations;  fleet  mix;  peak  hour  airfield 
mix  by  class,  runway  occupancy  times; 
taxiway  exit  percentages;  noise, 
obstruction,  terrain,  aircraft  departure, 
and  aircraft  arrival  constraints;  air  traffic 
arrival  and  departure  streams;  minimum 
Vectoring  altitudes;  aircraft  separation 
by  aircraft  type;  length  of  and  approach 
speeds  on  common  approach  by  aircraft 
type  and  weather;  converging  and/or 
paralleh runway  dependencies;  ain^aft 
arrival  and  departure  dependencies;  and 
the  different  runway  use  configurations 
in  the  vrrious  wind  and  weather 
conditions.  The  data  available  or  to  be 
collected  are  very  similar  to  those  data 
assembled  for  FAA  Airport  Capacity 
Task  Forte  and  Capacity  Design  Teams 
studies. 

Many  of  the  proposed  capacity 
improvements  have  already  been     - 
modeled  and  calibrated  during  FAA 
Airport  Capacity  Design  Team  studies 
and  would  only  require  updating.  The 
updating  would  include  any  new 
national  air  traffic  approach  procedures, 
separation  standards,  and  capacity 
initiatives  hnplemented  by  the  speciAc 
airport  traffic  control  tower  or  airport 
authority. 


2.  Project  Benefit  and  Cost 

^alysis  will  involve  a  detailed 
review  of  future  benefits  and  costs  for 
eaj±  year  of  the  project's  expected  life, 
discounted  to  present  value  at  an 
ap^jropriate  discount  rate.  The  FAA  will 
measure  benefits  in  terms  of  annual  cost 
savings  attributable  to  reduced  delays, 
to  be  measured  as  the  avoided  costs  of 
Of  erating  delayed  aircraft  (e.g.,  fuel  and 
oi  ,  crew,  and  maintenance  savings)  and 
thi  I  monetary  value  of  saved  passenger 
tir  le.  In  addition,  the  net  value  to 
ail  lines,  the  airport,  and  the  public  from 
ad  jitional  air  transportation  service 
m(  de  possible  by  the  capacity  project 
wi  I  be  CO'  sidered.  Costs  will  be 
es  imated  for  planning,  construction, 
op  iration,  and  maintenance  of  the 
pr  iject,  and  will  be  apportioned 
ac(  ording  to  origin  of  funding — Federal 
AI '  discretionary  funds.  Federal  AIP 
en  itiement  fimds,  and  nonfederal 
fill  ids. 

'  'o  be  eligible  for  further 
coi  tsideration,  the  proposed  project 
tn\  St  have  present  value  benefits  that 
exi  «ed  present  value  costs  and  must 
ha  'e  appropriate  sponsor  Hnancial 
commitment  (see  section  3  below).  The 
FA  A  will  select  among  eligible  projects 
wi  h  the  object  that  Federal  AIP 
dij  cretionary  fiinds  will  attract  funding 
firo  Ti  other  sources  to  the  maximum 
exi  ent  feasible,  consistent  with  rational 
ini  estment  decisionmaking.  To 
ac<  omplish  this  objective,  the  FAA  will 
coi  isider  various  measures  of  project 
fin  mcial  viability  (e.g.,  net  present 
va  lies,  benefit-cost  ratios,  and  rates  of 
ret  irn)  relative  to  the  amount  of  Federal 
AI '  discretionary  funds  requested. 
Eli  ;ible  projects  to  be  funded  entirely 
wi  h  Federal  AIP  entitlement  funds  will 
be  ipproved  for  LOI's  if  FAA  concludes 
fh{  t  entitlement  funds  will  be  available. 

3.   'indncial  Commitment.  Including 
Pn  ject  Timing 

'  he  FAA  will  determine  the  airport 
sp(  nsor's  financial  commit-nent  in 
ter  ns  of  the  airport  capital  iinprovement 
pis  n  and  associated  Bnancial  plan  over 
th«  lesser  of  the  life  of  the  LOI  of  5 
yei  rs.  The  plan  should  include  by  FY  a 
lisl  of  the  projects  to  be  implemented, 
bol  t)  LOI  and  non-LOI;  and,  for  each 
pn  ject,  the  total  project  cost  with  a  jxkI 
bw  ikdown  by  source  of  funds  (AlP 
enl  itleftient,  AIP  discretionary, 
pa!  senger  facility  tJiarges  (RFC), 
sp(  nsor,  State,  and  other,  including 
avj  ilable  cash  reserve  accounts).  The 
am  )unt  of  funds  to  be  obtained  through 
sel  ing  bonds  should  also  be  indicated 
alo  ig  with  the  bond  rating,  if  available, 
ant  status  of  issuance. 


In  making  its  determination,  the  FAA 
will  consider  the  sponsor's  commitment 
of  entitlement  funds  to  the  proposed 
project  or  to  higher  priority  projects, 
whether  PFC's  are  being  applied,  the 
contribution  of  nonfederal  funding 
sources,  diversion  of  airport  revenue  off 
the  airport,  and  whether  the  sponsor 
plans  to  proceed  with  the  project  in 
accordance  with  all  applicable  statutory 
and  administrative  requirements,  with 
the  LOI  payments  to  be  used  as 
reimbursements  for  advance 
expenditures. 

I.ssued  in  Washington.  D.C  on  Octob«r  26, 
1994. 

Cynthia  Rich, 

Assistant  Administnttor  for  Airports. 

(PR  Doc.  94-26925  Filed  10-26-94;  2:23  pm| 
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Policy  Regarding  Revision  of  Selection 
Criteria  for  Discretionary  Airport 
Improvement  Program  Grant  Awards 

AGENCY:  Federal  Aviation 
Administration;  Department  of 
Transportation. 
ACTION:  Notice  of  policy. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  revising  the 
process  used  to  evaluate  applications  for 
Airport  Improvement  Program  (AIP) 
grants  awarded  at  the  discretion  at  the 
discretion  of  the  Secretary  of 
Transportation.  The  new  process 
represents  an  evolution  of  past  practice. 
Airport  safety  and  security  projects  will 
continue  to  be  accorded  the  highest 
priority  in  AIP  investments.  They  will 
be  followed  in  order  of  priority  by 
projects  to  preserve  existing  airport 
infrastructure;  bring  airports  into 
compliance  with  standards  (including 
noise  mitigation):  upgrade  .service;  and 
increase  airport  system  capacity.  The 
changes  described  below  are  intended  to 
assure  uniform  levels  of  airport  system 
safety,  quality,  and  performance  for 
passengers,  shippers,  and  aircraft 
operators  throughout  the  Nation  and  to 
improve  the  effectiveness  of  AIP 
investments  in  meeting  critical  needs  of 
the  national  airport  system. 

Changes  in  the  AIP  grant  award 
seIei,tion  process  are  based  on  Exeoitive 
Order  12893,  "Principles  for  Federal 
Infrastructure  Investments,"  and 
guidance  provided  in  Congressional 
hearings  regarding  the  use  of  national 
priority  and  economic  analysis  in 
evaluating  Federal  investment  in  airport 
infrastructure.  Revised  procedures 
involve:  establi.shment  of  national 
airport  investment  objectives;  consistent 
ranking  of  grant  applications  among 
FAA  regions  by  type  of  project;  use  of 
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national  threshold  Priority  System 
scores  for  award  consideration;  and 
application  of  benefit-cost  analysis  to 
any  project  intended  to  preserve  or 
enhance  capacity  for  which  the  total 
value  of  requested  discretionary 
capacity  grants  is  expected  to  equal  or 
exceed  $10  million  over  the  life  of  the 
project.  All  procedural  changes  are 
consistent  with  existing  statutory 
requirements  for  program 
administration  and  will  be  incorporated 
into  FAA  Order  5100.38A,  "Airport 
Improvement  Program  (AIP) 
Handbook."  Applications  of  the 
procedures  will  be  described  by  the 
FAA  each  year  in  its  "Annual  Report  of 
Accomplishments  Under  the  Airport 
Improvement  Program."  The  new 
criteria  described  in  this  policy  apply  to 
all  new  projects  to  be  considered  for  AIP 
grant  awards  in  FY  1995  and  subsequent 
years.  On  a  case-by-case  basis,  the  FA.\ 
may  apply  the  new  criteria  to  ongoing 
projects  approved  for  AIP  grant  awards 
in  prior  years. 

In  addition  to  improvements  in  the 
discretionary  AIP  grant  award  selection 
process  described  herein,  the 
effectiveness  of  Federal  AIP  investments 
will  also  be  reinforced  by 
implementation  of  a  new  policy  on  the 
issuance  of  Letters  of  Intent  (LOI's).  The 
FAA  recognizes  that,  as  experience  is 
gained  by  using  these  procedures, 
additional  improvements  may  be 
needed  in  the  criteria  used  to  evaluate 
applications  for  discretionary  AIP 
grants. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Rodgers,  Director,  Office  of  Aviation 
Policy,  Plans,  and  Management 
Analysis.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  S.W.,  Washington.  DC  20591. 
(202)  267-3274:  Paul  Galis.  Director. 
Office  of  Airport  Planning  and 
Programming,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591. 
(202) 267-8775. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Transportation  and  the 
Administrator  of  the  FAA  are  charged 
with  promoting  and  maintaining  a 
national  aviation  system  that  operates 
safely  and  efficiently.  The  Federal 
Government  pursues  this  objective  in 
part  by  investing  Federal  funds,  via  AIP 
grants-in-aid,  in  modem  airport 
facilities  sufficient  to  handle  current 
and  future  air  traffic  and  by  facilitating 
local  investment  in  such  facilities. 

The  AIP  was  first  authorized  by  the 
Airport  and  Airway  Improvement  Act  of 
1982  (the  AAIA).  On  July  5. 1994,  the 
President  signed  Public  Law  103-272. 
Codification  of  Certain  U.S. 


Transportation  Laws  as  Title  49,  United 
States  Code  (the  Codification),  which 
now  contains  the  statutory  authority  for 
the  AIP  (the  AIAA  was  repealed  by 
enactment  of  the  Codification).  The 
Codification  provides  guidance  for  the 
award  of  grants-in-aid  by  formula  and 
by  discretionary  authority  granted  the 
Secretary.  Section  47115  of  the 
Codification  authorizes  the  Secretary  to 
make  AIP  discretionary  funds  available 
in  a  manner  that  the  Secretary-  considers 
most  appropriate  for  carrying  out  the 
purposes  of  chapter  471,  subchapter  1. 
of  the  Codification  (i.e..  Airport 
Improvement).  Section  47115(d) 
specifies  fhat  in  selecting  projects  for 
discretionary  grants  to  preserve  and 
enhance  capacity  at  airports,  "the 
Secretary  shall  consider— (1)  The  effect 
the  project  will  have  on  the  overall 
national  air  transportation  system 
capacity;  (2)  the  project  benefit  and  cost; 
and  (3)  the  financial  commitment  from 
non-United  States  Government  sources 
to  preserve  or  enhance  airport 
capacity." 

The  FAA  implemented  guidance  for 
administering  the  AIP  in  its  Order 
5100. 38A,  "Airport  Improvement 
Program  (AIP)  Handbook"  (October  24. 
1989).  Order  5100.38A  defines  a 
structured  local  airport  planning 
process  from  which  projects  are 
identified  and  entered  into  the  National 
Plan  of  Integrated  Airport  Systems 
(NPIAS).  The  NPL\S  is  the  national 
airport  system  plan  (submitted  to 
Congress  on  a  biennial  basis)  that 
identifies  potential  public-use  airport 
development  projects  in  the  United 
States  which  are  eligible  for  AIP 
assistance.  The  FA.^  u.ses  a  ranking 
process,  titled  the  Priority  System,  to 
award  discretionary  grants  to  sponsors 
of  eligible  NPIAS  projects  for  which  AIP 
monies  are  sought.  The  Priority  System 
assigns  numerical  values  to  airport 
projects  based  on  the  type  of  project  and 
the  size  and  role  of  the  airport.  Grants- 
in-aid  are  awarded  to  high  priority 
projects,  subject  to  funding  availability 
(established  in  annual  obligation 
limitations  and  program  authorizations) 
and  consideration  of  sponsor  financial 
commitment. 

The  process  defined  in  Order 
5100. 38A  has  been  used  successfully  to 
evaluate  several  thousand  AIP  grant 
requests  each  year  and  annually  award 
as  many  as  1,500  grants-in-aid.  Most  of 
these  grants-in-aid  are  for  amounts  of 
less  than  one  million  dollars.  However, 
recent  developments  have  led  the  FAA 
to  revise  the  existing  award  process. 
These  developments  include:  the  need 
to  improve  the  effectiveness  of  Federal 
airport  infrastructure  investments  in 
light  of  an  expected  lack  of  growth  in 


Federal  AIP  budgets:  issuance  of 
Executive  Order  12893.    Principles  for 
Federal  Infrastructure  Investments" 
(January-  26. 1994):  and  guidance  from 
Congress  citing  the  need  for  economic 
airport  investment  criteria. 

After  steady  growth  in  the  late  1980s 
and  early  1990's,  Federal  AEP  budgets 
are  projected  to  remain  at  or  near 
current  levels  for  the  next  several  years. 
At  the  same  time,  the  cost  and  number 
of  major  airport  capacity  projects  is 
expected  to  increase  significantly  to 
accommodate  forecast  growth  in  the 
volume  of  aircraft  operations.  Effective 
Federal  investment  of  discretionan,-  AIP 
funds  -.vill  become  increasinglv 
important. 

Executive  Order  12893  is  intended  to 
promote  more  effective  infrastructure 
investments.  The  Order  instructs 
agencies  to  conduct  systematic 
economic  analysis  of  these  in'.estments. 
The  Order  permits  consideration  of 
market  and  non-market  benefits  and 
costs  in  the  economic  analysis.  In 
addition,  it  directs  that  benefits  and 
costs  be  quantified  and  monetized  to  the 
maximum  extent  practicable  and 
appropriately  discounted  over  the  full 
life-cvcle  of  each  project. 

In  May  1993.  the  House 
.Appropriations  Subcommittee  on 
Transportation  released  a  report 
identifying  investment  criteria  that  the 
subcommittee  believes  should  be 
established  for  evaluating  the  merits  of 
infrastructure  investments  in 
transportation.  The  report 
recommended  analysis  of  project  life- 
cycle  costs  and  benefits.  One  set  of 
criteria  was  formulated  for  each 
transportation  mode,  including  air 
transportation.  Similarly,  the  General 
Accounting  Office  (G.\6)  has  testified  to 
Congress  that  the  F.^.A  needs  to  better 
target  AIP  funds  to  the  needs  of  .he 
system . 

To  improve  the  effectiveness  of  .AIP 
investment  decisions,  the  FAA  will 
immediately  implement  a  number  of 
revisions  to  the  project  selection  criteria 
identified  in  Order  5100.38.A.  These 
changes  are  limited  to  the  evaluation  of 
applications  for  discretionary  AIP 
grants.  They  are  designed  to  strengthen 
those  features  of  the  current  award 
process  that  enable  the  prompt  and  fair 
evaluation  of  large  numbers  of  grant 
applications,  but  at  the  same  time 
permit  the  FAA  to  establish  investment 
priorities  and  conduct  economic 
evaluations  of  projects  that  require 
disproportionately  large  amounts  of 
discretionary  capacity  funds.  The  new 
criteria  described  in  this  policy  apply  to 
all  new  projects  to  be  considered  for  AIP 
grant  awards  in  FY  1995  and  subsequent 
years.  On  a  case-by-case  basis,  the  F\.\ 
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may  apply  the  new  criteria  to  ongoing 
projects  approved  for  AIP  grant  awards 
in  prior  years. 

Several  of  the  changes  that  the  FAA 
is  implementing  are  administrative, 
designed  to  ensure  accountable  and 
.  consistent  apph'cations  of  the  Priority 
System  to  all  competing  airport  projet,-t 
proposals.  The  FAA  will  establish 
specific  national  performance  goals  at 
the  beginning  of  each  fiscal  year.  In  FY 
IRQ."),  the  goals  relate  to  five  factors  of 
the  airport  system:  safety;  security; 
infrastructure  preservation;  capacity; 
and  environmental  compatibility. 
Performance  targets  with  regard  to 
capacity-enhancing  development  al 
congested  airports,  good  pavement 
conditions  at  airports,  and  relocation  or 
insulation  of  homes  and  public 
buildings  currently  located  in  75  DNL 
noise  zones  are  now  under 
development.  Specific  time  frames  for 
accomplishing  these  and  other  goals 
will  be  established  in  conjunction  with 
an  evaluation  of  the  current  airport 
system  now  being  conducted. 
Establishment  of  specific  numeriial 
goals  ensures  that  essential 
improvements  are  being  implemented  in 
a  systematic  and  measurable  manner. 

Under  new  guidance,  AlP-eligible 
projects  in  all  FAA  regions  must  be 
consistently  ranked  according  to  the 
Priority  System  and  must  meet  national 
threshold  scores  to  be  considered  for 
AIP  discretionary  funding.  These 
threshold  scores  will  be  determined  by 
co.mparing  the  value  of  total  grant 
applications  to  the  amount  of  money 
available  for  di.scretionary  grants  at  the 
national  level  {ba.sed  on  annual 
obligation  limitations  and  program 
authorization  requirements).  These 
reforms  will  assure  uniform  levels  of 
airport  .systejn  safety,  quality,  and 
p«!rforni  .nre  for  passengers,  shippers, 
and  aiicift  operators  throughout  the 
Nation. 

The  FAA  will  strengthen  its  selection 
criteria  by  the  application  of  benefit-cost 
analjsis  (BCA)  to  projects  intended  to 
presftr\e  or  Rnhant;e  capacity  for  which 
-Sponsors  are  seeking  large  amounts  of 
AIP  (lis(;rt;t!on.iry  funds.  Included 
would  bo  projects  to  add  new  capacity 
t)r  ri«;onstriK:t  existing  capacity.  Grant 
award  will  hr.  cnntingcnt  on 
demonstrating  that  a  project's  bum^fits 
will  I'xciedirs  costs.  Initially,  FAA  staff 
Ax'ili  conduct  the  BCA  to  ensure  the 
consistent  application  af  BCA 
niLlnodtjIogies  amon^different  projects. 
Unii!  further  notice,  application  of  BCA 
will  be  limited  to  tho.se  capacity  projects 
for  which  the  total  value  of  requested 
<iist;retionary  capacity  grants  is  expected 
to  equal  or  exceed  $10  million  over  the 
life  of  the  projei:t.  This  limit  a.ssures  that 


c(  sts  likely  to  be  incurred  in  preparing 

a  3CA  are  reasonable  with  respect  to  the 

v(  lue  of  the  application(s)  being 

e  aluated.  The  $10  million  threshold  is 

a  !o  the  same  value  at  whicJi  the  FAA 

m  List  notify  Congress  prior  to  the 

is  luance  of  LOI  awards. 

The  FAA  will  amend  Order  5100.38A 
to  incorporate  the  criteria  described  in 
th  is  notice  of  policy.  The  FAA  will  also 
pi  iblish  summary  information  about  the 
a|  plication  of  the  grant  selection 
pi  acess  in  its  "Annual  Report  of 
A  ico.mplishments  Under  the  Airport 
In  provement  Program."  This  report  will 
h«  Ip  to  keep  interested  parties  informed 
of  the  FAA's  progress  in  implementing 
th  J  reforms  described  in  this  policy 
stj  fement. 

The  FAA  is  committed  to  continuous 
in  provement  of  its  selection  criteria.  As 
th  !  FAA  gains  experience  with  applying 
m  tional  priorities  and  BCA  to  airport 
pi  )jects,  it  will  consider  additional 
re  inements  of  its  selection  criteria. 
Tl  ese  refinements  may  include: 
ac  ustment  of  the  $10  million  threshold 
va  ue  for  BCA  (perhaps  establishing 
di  ferent  thresholds  dependent  on  type 
of  jroject  or  airport  size);  application  of 
B(  A  to  discretionary  projects  other  than 
ca  )acity  projects;  publication  of 
de  ailed  guidance  on  appropriate  BCA 
mi  tliodologies;  and  assignment  of  some 
or  all  BCA  re.sponsibilities  to  project 
sp  insors  (subject  to  FAA  review), 
"he  FAA's  effort  to  improve  the 
ef  sctiveness  of  its  investments  in  the 
ail  jort  system  will  be  reinforced  by  a 
ne  V  policy  in  which  the  FAA  will  apply 
BC  A  to  LOI  applications.  The  FAA  will 
als  0  estimate  anticipated  aggregate 
be  lefits  and  costs  of  AIP  authorization 
rec  uests  beginning  with  FY  1996. 
'  'he  FAA  will  be  responsive  to 
CO  icems  of  Congress,  State  and  lof:al 
go  ernments,  airlines,  airports,  interest 
gri  ups,  and  the  public  as  h  Mi>proves  its 
se  jclion  criteria.  To  facilitate 
in  fraction  with  the.se  groups,  the  FAA 
ha  1  initiated  an  outrea(  h  process  to, 
so  icit  advice  from  interf;sted  parties 
an  I  experts  in  airport  investment.  At 
thi  F.'HA's  request,  the  l^e.Tcarch, 
Fn  '.ineering,  and  Development  Advisory 
Co  nmittee  established  a  working  group 
on  selection  criteria.  The  working  group 
pn  duced  a  report  which  was  made 
av  ildble  to  the  FAA  in  eariy  1904  and 
w)  ich  influenced  the  development  of 
th;  ;  polic:y.  Future  outreach  a»;tivities 
wi  I  include  a  conference  under  the 
nu  pices  of  the  Tmnsportation  Research 
Bo  ird  (scheduled  for  October  27,  1904); 
in  )rmal  meetings  between  the  FAA  and 
in)  'rested  parties;  and  systematic 
as!  jssment  of  comments  received  by  the 
FA  A  in  the  course  of  its  administration 
of  he  revised  selection  process. 


Policy  Regarding  Revision  of  Selection 
Criteria  for  Discretionary  Airport 
Improvement  Program  Grant  Awards 

Introduction 

The  process  by  which  the  FAA  selects 
airport  projects  for  Federal  funding  is 
defined  in  Order  5100.38A,  "Airport 
Improvement  Program  (AIP) 
Handbook."  The  following 
developments  have  contributed  to  the 
need  to  revise  this  process  with  respect 
to  grants  awarded  at  the  discretion  of 
the  Secretary  of  Transportation:  the 
need  to  improve  the  effectiveness  of 
Federal  airport  infrastructure 
inve.stments  in  light  of  an  expected  lack 
of  growth  in  Federal  AIP  budgets; 
issuance  of  Executive  Order  12893, 
"Principles  for  Federal  Infrastructure 
Investments"  (January  26, 1994);  and 
guidance  from  Congress  citing  the  need 
for  economic  investment  criteria.  • 

The  following  selection  criteria  for 
discretionary  AIP  grant  awards  comply 
with  statutory  requirements.  They  retain 
the  basic  processes  of  FAA  Order 
5100.38A  while  implementing  new 
requirements  designed  to  improve 
performance  and  effectiveness.  The  new 
criteria  described  in  this  policy  apply  to 
all  new  projects  to  be  considered  for  AIP 
grant  awards  in  FY  1995  and  subsequent 
years.  On  a  case-by-case  basis,  the  FAA 
may  apply  the  new  criteria  to  ongoing 
projects  approved  for  AIP  grant  awards 
in  prior  years.  As  appropriate,  the  FAA 
will  make  additional  adjustments  to  the 
selection  process. 

Preliminary  Project  Selection  Screen 

1.  Projects  must  conform  to  several 
basic  eligibility  requirements  before 
they  will  be  considered  for  AIP  funding. 

1.1    A  sponsor  of  a  public  use  airjiort 
is  eligible  to  apply  for  AIP  grants  if  the 
airport  meets  at  least  one  of  the  criteria 
for  inclusion  in  the  National  Plan  of 
Integrated  Airport  systems  (NPIAS). 
Those  c:riteria  are  specified  in  Order 
5n90.3B,  "Field  Formulation  of  tho 
National  Flan  of  Integrated  Airport 
Systems  (NPIAS)"  (September  9,  ISH.-i), 
and  are  summarized  as  follow.s: 

1.1.1  The  airport  enplanes  (or  is 
fort;cast  to  enplane  within  10  years) 
2,500  or  more  revenue  passengors  per 
year  and  nM:eives  scheduled  passenger 
s«>rvi(je; 

1.1.2  The  airport  handles  at  leasl 
2*1,000  itinerant  operations,  or  35,000 
local  operations,  of  general  aviation 
aircraft  per  year  and  relieves  a 
congested  airport  with  at  least  250,000 
annual  ersplaned  pas,sengers; 

1.1.3  The  airport  has  (or  is  foreuisl 
to  have  within  5  years)  at  least  10  based 
aircraft,  is  publicly  owned,  and  is 
located  30  minutes  or  more  (average 
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ground  travel  time)  from  the  nearest 
alternative  airport  eligible  for  AIP  funds 
(special  conditions  apply  to  heliports); 

1.1.4  The  airport  serves  as  a 
scheduled  mail  stop  of  an  air  carrier 
transporting  mail  pursuant  to  a  contract 
with  the  U.S.  Postal  Service; 

1.1.5  The  airport  serves  as  a 
permanent  base  for  the  Air  National 
Guard  or  a  reserve  component  of  the 
U.S.  Armed  Forces;  or 

1.1.6  The  airport  meets  a  significant 
national  interest  (established  by  special 
written  justification  or  by  a  benefit-cost 
analysis). 

1.2    Airport  sponsors  must  also 
satisfy  statutory  and  administrative 
application  and  grant  condition 
requirements,  including  environmental 
review,  public  hearings  where 
applicable,  airport  layout  plan  and 
airspace  approval,  and  financial 
capability.  Proposed  airport  projects 
should  be  supported  by  comprehensive 
master  planning  studies.  A  full 
exposition  of  these  and  other 
requirements  is  provided  in  Chapter  3. 
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"Project  Eligibility.  Allowable  Costs, 
and  Donations,"  of  Order  5 100. 38 A. 

1.3    Airports  meeting  the  above 
criteria  are  eligible  and  their  sponsors 
may  apply  for  AIP  discretionary  grants. 
AIP  funds  apportioned  to  sponsors  by 
formula  in  accordance  with  statutory 
criteria  will  be  granted  for  eligible  work. 

Prioritization  of  Projects  Seeking 
Discretionary  Grants 

2.  Projects  meeting  the  eligibility 
requirements  in  section  1  above  are 
ranked  for  funding  priority, 

2,1    FAA  regional  offices  rank  all 
grant  applications  according  to  the 
Priority  System  defined  in  Chapter  3  or 
Order  5100.38A.  Projects  are  scored  and 
ranked  in  the  Priority  System  based  on 
type  of  project  and  airport  size  (lowest 
overall  scores  have  highest  priority). 
Development  project  types  include  (in 
descending  order  of  priority):  Special 
Programs  (safety  and  security  items 
required  by  regulation  or  congressional 
mandate):  reconstruction  (infrastructure 
preservation);  standards  (including 
noise  mitigation);  upgrade;  new 

Figure  1— Priority  SvsTEf^  Matrix 


capacity;  and  new  airport  construction. 
Airport  size  classes  include  (in 
descending  order  of  priority):  primary 
airports  and  relievers  in  large  and 
medium  hubs;  primary  airports  and 
relievers  outside  of  large  and  medium 
hubs;  commercial  ser\'ice  airports  other 
than  primary  airports;  and 
noncommercial  airports.  Priority  System 
scores  by  project  type  and  airport  role 
and  size  are  shown  in  Figure  1. 

2.2  On  an  annual  basis,  the  FAA 
will  establish  performance  goals  for  the 
AIP.  In  FY  1995.  goals  will  be  related  to 
five  factors  of  the  airport  system:  Safety; 
security:  infrastructure  preservation; 
capacity;  and  environmental 
compatibility. 

2.3  The  FAA  will  ensure  consistent 
application  of  current  and  future 
selection  criteria  at  the  regional  FAA 
office  level. 

2.4  FAA  headquarters  will  use 
threshold  Priority  System  scores  to 
ensure  that  only  the  highest  priority 
projects  from  a  national  perspective  are 
funded. 


Planning  Categories: 

Initial  Study  for  Existing  Airport 

Study  for  New  Airport 

Complete/Continue  Phased  Projects  .... 

Periodic  Update 

Supplemental  Grant  for  Ongoing  Study 
Development  Categories: 

Special  Programs  (e.g..  Safety) 

Reconstruction  

Standards  (includes  Noise  Mitigation)  .., 

Upgrade „ 

New  Capacity 

New  Airport  Capacity  „. 

New  Airport  Community 
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Add-oo  Factors  (No  Ad*on  Factors  for  Special  Programs) 

+1  -Primary  landing  surface  and  associated  taxiway,  approaches 

+2=Aprons,  secondaiy  landing  surface  and  associated  taxiway.  approaches 

+3-F"'2»">ental  configuration  or  for  noise  compatibility  in  DNL  75  d8 

+4-CFRnrwntenance  facilities,  electronic  navaids,  AWOS.  snow  removal  equipment/storaoe  buiWinos 

+5=Pnmary  access  roads,  no.se  compatibility  (DNL  65-74).  tenninal  buikJings  ouiioings. 

+6=Snow  abrasive/chemical  storage  buildings. 

+7-Ottief  (such  as  sen/ice  roads,  secondary  access  roads,  nose  compabbrtity  projects  outside  DNL  65  dS,  fencing,  etc.). 

Note:  The  Priority  System  confonns  to  the  following  hierarchy  of  general  ooals 

(1)  Support  airport  safety  and  security; 

(2)  Carry  out  statutory  policy  and  regulatory  direction 

(3)  Encourage  airport/pJanning  agencies  to  plan  for  improvements; 

(4)  F>reserve  existing  infrastructure; 

(5)  Bring  airports  into  compJiance  with  FAA  design  criteria;  and 

(6)  Add  new  capacity. 
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Benefit-Cost  Analysis  of  Discretionary 
Capacity  Projects 

3.  To  ensure  that  AIP  monies  are 
invested  wisely,  the  FAA  will  apply 
benefit-cost  analysis  (BCA)  to  eligible 
high  priority  projects  intended  to   ■ 
preserve  or  enhance  rapacity  for  which 
the  total  value  of  requested 
discretionary  capacity  grants  is  expucled 
to  equal  or  exceed  $10  million  over  the 
life  of  the  project.  Included  would  be 
projects  to  add  new  capacity  or 
reconstruct  existing  capacity. 

3.1  For  each  such'  project  at  or  above 
the  $10  million  threshold,  the  FAA  will 
simulate  traffic  flow  at  the  existing 
airport  to  determine  the  hours  of  annual 
flight  delay  that  would  be  prevented  by 
the  capacity  project  inquestion.  Most 
reductions  in  delay  attributable  to 
capacity  projects  can  be  measured'at  the 
project  airport  level. 

3.2  The  FAA  may  utilize 
assessments  of  broader  system  delay 
reduction  when  investinents  at  an 
airport  are  intended  to  relieve 
congestion  at  neighboring  airports  or 
when  there  i^  the  likelihood  that 
capacity  improvements  at  a  project 
airport  will  contribute  significantly  to 

.  delay  reductions  elsewhere  in  the 
regional  or  national  system.  The  FAA 
will  continue  to  improve  its  modeling 
procedures  and  capabilities  to  capture 
more  fully  the  effects  of  projects  on  the 
national  air  transportation  system. 

3.3  Capacity  benefits  expected  to 
result  from  the  proposed  project  will  be' 
quantified  using  methodology 
developed  for  the  FAA's  Airport 
Capacity  Design  Team  studies.  Annual 
delay  savings  will  be  modeled  for  three 
airport  activity  levels:  current 
operations  levels;  intermediate-term 
operations  levels  (5  to  10  years  out);  and 
long-term  operations  levels  (10  to  20 
years  out).  Delay  savings  will  be 
measured  in  hours  and  converted  to 
monetary  terms  using  aircraft  operating 
costs  and  the  value  of  air  passenger 
time.  Benefits  for  years  in  which  activity 
levels  fall  between  these  three  reference 
levels  will  be  estimated  through 
interpolation.  Data  on  future  activity 
levels  will  be  taken  from  the  FAA 
Terminal  Area  Forecast  or  an  FAA- 
approved  forecast  in  the  Airport  Master 
Flan  or  Draft/Final  Environmental 
Impact  Statement  (whichever  is  most 
recent). 

3.4  The  FAA  will  collect  data 
specific  to  airport/terminal  airspace. 
Required  data  will  include  (but  will  not 
be  limited  to):  the  approved  Airport 
Layout  Plan;  type  of  aircraft  operations: 
fleet  mix;  peak-hour  airfield  mix  by 
class;  runway  occupancy  times; 
percentages  of  aircraft  exiling  at  each 


axiway;  noise,  obstruction,  terrain, 
departure,  and  arrival  constraints;  air 
raffic  arrival  and  departure  streams; 
ninimum  vectoring  altitudes;  aircraft 
ieparation  by  aircraft  type;  length  of  and 
ipproach  speeds  on  common 
ipprdaches  by  aircraft  type  and  weather; 
:onverging  and/or  parallel  runway 
irrival  and  departure  dependencies:  and 
he  different  runway  use  configurations 
n  the  various  wind  and  weather 
londitions. 

3.5-   The  FAA  will  consider  project 
apacity  and  operational  efficiency 
lenefits  other  than  delay  reduction, 
benefits  that  cannot  be  quantified  will 
e  considered  in  a  qualitative  sense.  In 
I  le  future,  the  FAA  may  broaden  the 
I  cope  of  its  capacity  benefit  measure  to 
i  nclude  value  of  producer  and  consumer 
I  urplus  (or  another  measure  of  benefits), 
idoption  of  new  measures  of  capacity 
enefits  will  depend  on  development  of 
1  lethodologies  for  accurately  " 
(  uantifying  these  benefits. 

3.6  The  FAA  will  measure  total 

( osts  of  project  panning,  construction, 
ind  acquisition,  and  operations  and 
1  laintenance  over  a  20  year  project  life. 
\  I'here  appropriate,  the  FAA  will 
i  iclude  costs  to  airlines  and  the  public 
(  ue  to  operating  delays  caused  by 
<  onstruction  of  the  project  and  any  costs 
t )  the  community  stemming  from 
i  nvironmental  impacts  resulting  from 
t  le  project. 

3.7  Project  benefits  and  costs  will  be 
t  ampared  using  standard  discounted 

c  ash  flow  techniques  as  enunciated  by 
t  le  Office  of  Management  and  Budget  in 
(  ircular  No.  A-94,  "Guidelines  and 
I  iscount  Rates  for  Benefit-Cost  Analysis 
c  f  Federal  Programs."  Circular  No.  A-94 
c  urrently  mandates  a  discount  rate  of  7 
f  ercent  in  real  terms. 

3.8  On  an  annual  basis,  the  FAA 

\  ill  re-evaluate  the  tbreshold  value  for 
t  ital  discretionary  capacity  grants  at  or 
a  50ve  which  a  capacity  project  must 
s  ibjected  to  BCA.  Greater  experience 
a  id  improved  modeling  capabilities 
r  lay  allow  the  threshold  to  be  reduced 
t  >  capture  a  greater  number  of 
c  iscretionary  capacity  projects.  Different 
t  iresholds  could  be  established  for 
a  rport  size  categories  identified  in  the 
F  riority  System. 

3.9  Inthefuture.theFAA  will  look 
t( »  expand  the  application  to  BCA  to 

r  on-capacity  projects  funded  through 
c  iscretionary  funds.  The  FAA  will 
c  )nsiderthe  publication  of  detailed 
i  lidance  on  appropriate  BCA 
r  etbodologies  and  the  assignment  of 
s  )me  or  all  BCA  responsibilities  to 
p  roject  sponsors  (subject  to  FAA 
r  view). 
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Implementation  of  Selection  Criteria 

4.  The  FAA  will  publish  materials 
describing  the  implementation  of  the 
revised  selection  criteria. 

4.1  By  December  1995.  the  FAA  will 
issue  an  amended  Order  5100.38A  thai 
will  incorporate  the  selection  criteria 
described  in  this  notice  of  policy. 

4.2  The  FAA  will  incorporate 
information  describing  its  AIP  grant 
award  decisions  into  its  "Annua!  Report 
of  Accomplishments  Under  the  Airport 
Improvement  Program."  The  report  will 
explain  the  application  of  project 
selection  criteria.  The  first  annual  report 
including  project  selection  information 
will  be  published  by  April  1,  1995. 

Other  AIP  Selection  Criteria  Initiatives 

5.  The  FAA's  effort  to  improve  the 
effectiveness  of  its  investments  in  the 
airport  system  will  be  reinforced  by 
other  agency  initiatives. 

5.1  Concurrently  with  the  issuance 
of  this  notice,  the  FAA  is  issuing  a  new 
policy  on  Letters  of  Intent  (LOI)  which 
will  become  effective  in  FY  1995.  Under 
this  new  policy:  LQI's  will  be  limited  to 
airside  development  projects  which 
significantly  enhance  systemwide      ^^ 
airport  capacity;  BCA  will  be  appliecffo 
all  LOI's;  and  the  FAA  will  consider  the 
financial  commitment  of  the  project 
sponsor  to  the  project  to  be  financed  bv 
the  LOI. 

5.2  Consistent  with  Executive  Order 
12893,  "Principles  for  Federal 
Infrastructure  Investments,"  the  FAA 
will  estimate  anticipated  aggregate 
benefits  and  costs  of  AIP  authorization 
requests  beginning  Viith  FY  1996. 

Outreach  Program 

6.  The  FAA  has  established  an 
outreach  program  to  solicit  advice  from 
Congress,  State  and  local  governments, 
airports,  airlines,  interest  groups,  and 
the  public  on  how  to  improve  AIP 
selection  criteria. 

6.1  The  FAA  will  arrange  for  the 
Transportation  Research  Board  to  host 
an  industry/academia/govemment 
symposium  to  solicit  comments  on  the 
FAA's  AIP  project  selection  process  and 
the  use  of  BCA.  The  symposium  will 
take  place  in  Washington,  DC,  on 
October  27, 1994.  A  summary  of  the 
symposium  proceedings  will  be 
available  to  interested  parties  upon 
request  to  the  individuals  named  under 
the  heading  "For  Further  Information 
Contact:". 

6.2  The  FAA  will  host  informal 
meetings  as  requested  with  interested 
parties  on  the  application  of  the  new 
selection  criteria  to  airport  projects. 

6.3  The  FAA  will  conduct  a 
systematic  assessment  of  and  be 


responsive  to  comments  it  receives  in 
the  course  of  its  administration  of  the 
revised  selection  process. 

Issued  in  Washington.  DC  on  October  26. 
1994. 

Cynlhia  D.  Rich, 

Assistant  Administrator  for  Airports. 

|FR  Doc.  94-26926  Filed  10-26-94;  2:23  pmj 
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Aviation  Rulemaking  Advisory 
Committee;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACHON:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 
DATES:  The  meeting  will  be  held  on 
November  14, 1994,  at  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association.  1400  K  Street,  N.W.  Suite 
801.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Louis  C.  Cusimano,  Assistant 
Executive  Director  for  General  Aviation 
Operations.  Flight  Standards  Service 
(AFS-800).  800  Independence  Avenue, 
SW..  Washington.  DC  20591.  Telephone: 
(202)  267-6452;  FAX:  (202)  267-5094. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Cominittee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  operations 
issues.  This  meeting  will  be  held  on 
•November  14. 1994,  at  1  p.m.,  at  the 
General  Aviation  Manufacturers 
Association,  1400  K  Street,  N.W.  Suite 
801,  Washington,  IX:.  The  agenda  for 
this  meeting  will  include  progress 
rejx)rts  from  the  part  103  (Ultralight 
Vehicles)  Woricing  Group,  the  IFR  Fuel 
Requirements/Destination  and  Alternate 
Weather  Minimums  Working  Group, 
and  the  VHF  Navigation  and 
Communications  Working  Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements-  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 


contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC.  on  October  26. 
1994. 

Louis  C.  Cusimano. 

Assistant  Exextilive  Director  for  General 
Aviation  Operations,  Aviation  Rulemaking 
Advisory  Committee. 

IFR  Doc.  94-26897  Filed  10-28-94;  8:45  am] 
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Federal  Higtiway  Administration 

Environmental  Impact  Statement 
Ketchikan,  Alaska 

AGENCY:  Federal  Highway 
Administration  (FHWA),  Department  of 
Transportation  (DOT). 
ACTION:  Cancellation  of  Notice  of  Intent 
to  prepare  an  environmental  impact 
statement.  Reference:  Federal  Register, 
Volume  54,  Number  90.  Thursday,  Mav 
11.1989. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  inform  the  public  that  an 
environmental  impact  statement  (EIS) 
will  not  be  prepared  for  the  proposed 
upgrading  of  the  Ketchikan 
transportation  system  from  Ward  Cove 
to  Deermount  Street.  The  scope  of  the 
proposed  improvements  has  been 
significantly  reduced.  An  EIS  will  not 
be  prepared  because  significant 
environment  impacts  should  not  resuh 
from  this  project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Smith.  Field  Operations 
Engineer.  Federal  Highway 
Administration,  P.O.  Box  021648, 
Juneau.  AK  99802-1648  or;  William  F. 
Ballard.  Regional  Environmental 
Coordinator.  Alaska  Department  of 
Transportation  and  Public  Facilities 
(ADOT&PF).  6860  Glacier  Highway. 
Juneau.  AK  99801-7999. 
SUPPLEMENTARY  INFORMATION:  The  new 
project  scope  involves  improvements 
along  Tongass  Avenue  between  the 
Airport  Ferry  Terminal  and  Deermount 
Street,  rehabilitation  and  reconstruction 
of  viaduct  sections  along  Tongass 
Avenue  including  realignment  of  the  S- 
Curve.  and  installation  of  traffic  signals 
and  underground  utilities.  In  addition  to 
the  improvements  on  Tongass  Avenue, 
the  project  would  construct  a  two  lane 
road  connecting  the  existing  Third 
Avenue  with  Schoenbar  Road.  This  will 
enable  drivers  and  bicyclists  to  avoid  a 
portion  of  Tongass  Avenue,  which  will 
relieve  congestion. 

This  revised  proposal  is  based  on 
written  comments  and  the  results  of 
public  meetings  held  from  May.  1989,  to 
March  1993  r^arding  the  proposed 


project.  Members  of  the  public  and 
agency  representatives  discussed 
potential  alternatives  and  identified 
relevant  issues  at  these  meetings.  Input 
received  indicates  that  there  is  not 
strong  support  at  this  time  for  additional 
improvements  to  Tongass  Avenue  and 
North  Tongass  Highway.  The  revised 
scope  adequately  meets  the  stated  need. 
And  Environmental  Assessment/Draft 
Section  4(0  Evaluation  will  be  available 
for  review  in  late  1994. 

Issued  on;  October  12. 1994. 
Robert  E.  Ruby. 

Division  Administrator.  Federal  Highway 

Administration,  luneau.  Alaska. 

IFR  Doc.  94-26718  Filed  10-28-94;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

National  Award  for  the  Advancement 
of  Motor  Vehicle  Research  and 
Development 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Announcement  of  award; 
request  for  nominations. 

SUMMARY:  This  notice  announces  the 
National  Award  for  the  Advancement  of 
Motor  Vehicle  Research  and 
Development,  describes  its  background 
and  basis,  and  solicits  nominations  for 
the  award.  It  also  identifies  the  required 
content  for  nominations  and  describes 
the  evaluation  process  and  criteria  to  be 
used  in  making  selections. 
DATES:  Nominations  must  be  received 
not  later  than  December  16. 1994. 
ADDRESSES:  Send  complete  nominations 
with  supporting  information  to  George 
L.  Parker.  Associate  Administrator  for 
Research  and  Development.  NRD-01, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  St.  SW. 
Washington.  DC  20590.  For  further 
information,  contact  Dr.  Richard  L. 
Strombotne.  Special  Assistant  for 
Technology  Transfer  Policy  and 
Programs.  NRD-01.  National  Highway 
Traffic  Safety  Administration, 
Washington  .DC  20590.  phone:  202- 
366-4730.  fax;  202-366-5930. 
SUPPLEMENTARY  INFORMATION:  The 
Intermodal  Surface  Transportation 
Efficiency  Ad  (ISTEA)  of  1991 
establishes  a  National  Award  for  the 
Advancement  of  Motor  Vehicle 
Research  and  Development.  It  sets  the 
basis  for  the  award  as  follows: 

The  Secretar)'  of  Transportation  shall 
periodically  make  and  present  the  awacd  to 
domestic  motor  x-ehicle  manufacturers, 
suppliers,  or  Federal  laboratory-  personnel 
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who,  in  the  opinion  of  the  Secretan'  of 
Transportation,  have  substantially  improved 
domestic  motor  vehicle  research  and 
development  in  safety,  energy  savings,  or 
environmental  impact.  No  person  may 
receive  the  award  more  than  once  everv  5 
years.  (15  use  3711c.) 

This" announcement  is  to  solicit 
nominations  for  the  National  Award  for 
the  Advancement  of  Motor  Vehicle 
Research  and  Development  and  to 
provide  relevant  information.  It  is  the 
second  year  of  competition  for  the 
award;  the  first  competition  having 
closed  on  December  31, 1993  after 
having  been  announced  by  Federal 
Register  notice  (58  FR  62180. 
Wednesday.  November  24, 1993).  The 
award  consists  of  a  medal  and  citation 
from  the  Secretary  of  Transportation.  It 
will  be  presented  at  an  appropriate 
ceremony. 

Nominators 

Any  person  may  nominate 
individuals  or  organizations  he  or  she 
believes  are  worthy  of  receiving  the 
award  by  reason  of  accomplishments. 

Eligibility 

Eligibility  for  the  National  Award  for 
the  Advancement  of  Motor  Vehicle 
Research  and  Development  is  limited  to 
domestic  motor  vehicle  manufacturers, 
domestic  suppliers  to  the  motor  vehicle 
industry,  their  employees,  and 
personnel  of  Federal  laboratories.  See 
the  Definitions  section  below  for  the 
definitions  of  the  following  terms: 

Domestic  motor  vehicle  manufacturer. 
Domestic  supplier,  and 
Federal  labofatory. 

Qualifying  Work 

The  award  will  recognize  work  that 
has  substantially  improved  domestic 
motor  vehicle  research  and 
development  in  the  areas  of  motor 
vehicle  safety,  motor  vehicle  energy 
savings,  or  environmental  impacts  of 
motor  vehicles.  The  work  may  be  a 
singular  one  time  accomplishment  or  it 
may  be  a  series  of  accomplishments  that 
have  had  substantial  effect  over  time. 
Examples  of  the  types  of  achievements 
that  fall  into  the  three  categories  are: 

J.  Safety  Improvement 

Vehicular  technology  that  reduces  the 
likelihood  of  crashes  (crash  avoidance) 
or  the  likelihood  of  serious  injury  when 
a  crash  occurs  (crashworthiness)  or 
otherwise  improves  the  changes  of  post- 
crash  survival/recovery  of  crash  victims. 
This  could  include  research  and 
development  of  instrumentation  of 
biomechanics. 


2.  Energy  Savings 

Technology  that  saves  energy  in  the 
jroduction  or  operation  of  motor 
/ehicles  by  such  means  as  light  weight 
structures,  engine  and  drive  train 
mprovements,  reductions  in  tire  rolling 
■esistance  or  aerodynamic  drag,  and 
nodifications  of  fuel  characteristics. 

i.  Improvements  in  Environmental 
Quality 

Motor  vehicle  technology  that  reduces 
jmissions,  reduces  solid  waste,  reduces 
•  lazardous  waste,  reduces  noise  (e.g.  tire 
loise),  as  well  as  technology  that 
educes  waste  byproducts  of  motor 
vehicle  production,  operation,  or 
icrappage. 

Required  Contents  of  Nomination 

•  Names  and  identification  of  specific 
ndividuals  or  organizations  being 
lominated. 

•  Identification  of  nominator(s)  with 
itle(s),  address(es)  and  phone 
lumber(s).  At  least  one  nominator  must 
ign  the  nomination. 

•  Description  of  accomplishments, 
ncluding  the  nature  of  the  specific 
esearch  and  development 
iccomplishment  and  reasons  why  it 
lonstitutes  substantial  improvement, 
dentify  involvement  of  organization  or 
ndividual(s)  nominated. 

•  References  for  improvements 
patents,  awards,  papers,  other 
ecognition). 

•  Establish  eligibility  of  nominees, 
ndividuals  must  be  past  or  current 

I  employees  of  organization  at  which 
esearch  and  development  was 
ccomplished. 

•  Establish  that  improved  technology 
i  !  for  motor  vehicles  offered  for  sale  in 

I  le  United  States. 

.imitation  on  Length  of  Nomination 

The  nomination  is  limited  to  10 
umbered  pages  of  8.5  inch  x  li.o  inch 
laper  with  one  inch  margins  and  font 
ize  not  less  than  12  point. 

Send  an  original  and  three  copies  of 
le  complete  nomination  to  George  L. 
'arker.  Associate  Administrator  for 
Research  and  Development,  NRD-01, 
Jational  Highway  Traffic  Safety 
administration,  400  Seventh  St.  SVV, 
Vashington,  DC  20590.  Nomination  will 
e  returned  to  the  nominator  if  it 
i  deludes  a  written  request. 

1  valuation  Process  and  Criteria 

NHTSA  and  other  Federal  agency  staff 
1  /ill  make  an  initial  screening  of  all 
omi nations  received  on  or  before 
»ecember  16, 1994  to  ensure  that  tiiey 
« ontain  the  required  information  and 
1  leet  the  statutory  requirements  for 
( ligibi  lity  and  field  of  work. 


Subsequently,  a  special  panel  will 
evaluate  the  nominations.  NHTSA 
intends  that  the  evaluation  panel  will 
include  experts  in  the  fields  of  energy 
savings  and  environmental  impact  in 
addition  to  motor  vehicle  safety.  The 
panel  will  make  its  evaluations 
accdrding  to  the  following  criteria: 

1.  Quality  of  cited  work. 

2.  Contribution  of  cited  work  to 
improved  safety,  energy  savings  or 
environmental  quality. 

3.  Involvement  of  nominees  with  , 
cited  work. 

The  Secretary  of  Transportation  will 
then  select  the  awardee  from  among  the 
nominees  receiving  high  evaluations 
from  the  evaluation  panel.  The 
Secretary  may  also  decide  not  to  make 
an  award.  His  decision  is  final. 

Definitions 

For  the  purposes  of  determining 
eligibility  for  the  National  Award  for  the 
Advancement  of  Motor  Vehicle 
Research  and  Development,  the 
following  definitions  will  apply: 

Domestic  motor  vehicle  manufacturer— a 
company  engaged  in  the  production  and  sair 
of  motor  vehicles  in  the  United  Stales  anti 
that  has  majority  ownership  or  control  by 
individuals  who  are  citizens  of  the  United 
States.  IDefinition  based  on  that  of  "UnifiHl 
States-owned  company"  in  Section  15  U.S.C. 
:278n(j)(2}  as  added  by  Public  Law  102^245. | 

Domestic  supplier— a  company  that 
supplies  research  and  development,  design 
services,  materials,  parts  and/or  items  of 
equipment  or  machinery  to  a  motor  vehicle 
manufacturer  or  subcontractor  to  a  motor 
vehicle  manufacturer  or  whose  products  are 
used  in  new  motor  vehicles  and  that  has 
majority  ownership  or  control  by  individuals 
who  are  citizens  of  the  United  Slates. 

Personnel  of  Federal  laboraforj'— 
Individuals  employed  by  the  Federal 
Government  at  a  facility  engaging  in  research 
and  development  activities  or  employed  bv  a 
contractor  at  such  a  facility  that  is  owned  by 
the  Federal  Government  and  operated  bv  that 
contractor. 

Ricardo  Martinez, 

Administrator. 

!FR  Doc.  94-:26820  Filed  10-28-94;  8:45  :mi| 
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DEPARTMENT  OF  THE  TREASURY 

[Treasury  Order  Number  101-19) 

Designation  of  Assistant  Secretary 
(Management)/Chief  Financial  Officer 
to  Make  Determinations  of  Law 
Enforcement  Officer  Coverage/Credit 
Under  the  Federal  Employees' 
Retirement  System  (FERS)  and  the 
Civil  Service  Retirement  System 
(GSRS);  Delegation 

Dated:  October  24. 1994. 
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By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  in  31  U.S.C.  32t(b).  5 
U.S.C.  840l'(17)(B).  and  Subpart  H  of 
Part  842  and  Subpart  I  of  Part  831  of 
Title  5  of  the  Code  of  Federal 
Regulations  (CFR),  it  is  hereby  ordered 
that  law  enforcement  officer  coverage/ 
credit  within  the  Department  of  the 
Treasury  will  be  determined  according 
to  the  following  procedures. 

1.  The  Federal  Employees'  Retirement 
System,  and  the  Civil  Service 
Retirement  System,  Chapters  84  and  83 
of  Title  5.  United  States  Code,  contain 
special  provisions  for  law  enforcement 
officers.  These  special  provisions  are 
implemented  by  Office  of  Personnel 
Management  regulations  at  Subpart  H  of 
Part  842  and  Subpart  I  of  Part  831  of  the 
Code  of  Federal  Regulations. 

2.  The  Deputy  Assistant  Secretary 
(Administration),  heads  of  bureaus,  and 
the  Inspector  General  shall  submit 
documentation  concerning  positions 
proposed  for  law  enforcement  officer 
coverage/credit  under  FERS  and  CSRS, 
to  the  Director,  Human  Resources 
Directorate.  An  individual  employee 
seeking  a  determination  shall  follow  the 
same  orocedure. 

3.  Tne  Director,  Human  Resources 
Directorate  shall  be  responsible  for 


reviewing  the  documentation  to  ensure 
that  it  meets  applicable  requirements  for 
determining  coverage/credit  under 
FERS  or  CSRS. 

4.  Final  action  on  allowing  or  denying 
FERS  and  CSRS  law  enforcement  officer 
coverage/credit  shall  be  by  the  Assistant 
Secretarv  {Managementl/Chief  Financial 
Officer. ' 

5.  Cancellation.  Treasury  Order  101- 
19.  "Designation  of  Rigorous  and 
Secondary  Positions  for  Purposes  of  the 
Federal  Employees'  Retirement 
System."  dated  January  17.  1992.  is 
superseded.  No  designation  made  under 
that  Order,  or  the  predecessor  Order 
dated  December  22. 1987,  shall  be 
deemed  invalid  due  to  the  withdrawal 
of  that  Order. 

Lloyd  Bentsen. 

Secretary  of  the  Treasury. 

iPR  Dor.  94-26823  Filed  10-2B-94:  8;45  ami 

BILLING  COOe  4810-25-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Signific  it  Objects  Importefl^ 
for  Exhibition  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 


the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C 
2459).  Executive  order  12047  of  March 
27.  1978  (43  F.R.  13359.  March  29. 
1978).  and  Delegation  Order  No.  85-5  of 
June  27,  1985  (50  F.R.  27393,  July  2. 
1985),  I  hereby  determine  that  the  two 
objects:  "Flowers  and  Butterflies"  and 
"Flowers."  both  screens,  in  the  extiibit. 
"Korean  Art  of  the  Chosun  Dynasty" 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  e.xhibiticn  of  the  objects  at 
The  Los  Angeles  County  Museum  of  Art 
from  on  or  about  November  1. 1994.  to 
.on  or  about  October  14. 1995.  is  in  the^. 
national  interest.  Public  notice  of  this 
determiiiation  is  ordered  to  be 
published  in  the  Federal  Register. 

Cited:  Ocrobcr  J5.  1994 

R.  Wallace  Stuart. 

.■^ctinfi  General  Counsel 

!FR  Doc  94-26*i  JO  Filed  10-28-94;  8:45  anil 
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Sunshine  Act  Meetir  gs 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  puMshed  under 
•le  "Govemnwnt  in  the  Sunshine  AcT  (Pvb. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TME  AN3  DATE:  10:00  a.m..  VV^nesfiay, 
November  2.  1994. 

PLACE:  Marriner  S.  Ecirles  Fecfcral 
Resen.'t»  Hoard  BiiiWing,  C  SfnRel 
entrance  between  20th  and  2!.sf  Strw«ts, 
N.W.,  VV.ishington.  D.C.  205.S1. 

STATUS:  C!o«;t>d. 

MATTERS  TO  BE  CONSIDERED: 

1.  FciU'ral  Res«r\'e  Bank  a.itf  Rr;i:uii 
flirw.tor  iippointnients. 

2. 1'njposal.s  rrgarding  a  FinJnr.it  Hj^scrve 
Bank's  huil(irnRprogra.'n. 

3.  Personnel  ai.f i'ws  (vippoinimctits, 
pniinotioris.  as.signinents,  reassr^nrncnts,  »nd 
salary  ai  tions)  involving  individual  Fedfiral   < 
R»'serv(."  System  em  plove»«. 

4.  An\  items  carried  foru'ard  from  a 
previoiislv  annoiint.fd  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Jcseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  4.52-3204.  You  may  rail 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  re<;orded 
announ«;ement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

DiilfMi;  Or.tolx^r  2h.  19'M 
lennifer  ].  |ohn.son, 
Depii  ty  Secnttary  of  the  Hnard. 
|FR  DiK..  94-2fi'J70  Filed  10-27-94;  8:45  am| 

HLUNO  CODE  «210-01-P 

NUCLEAR  REGULATORY  COMMISSION 

OATEiWt  eks  of  Olober  31.  November  7. 
14. and  21, 1994.  "  ' 

PLACE:  Commissioners'  Conferen<« 
Room.  11555  Ro<:kvill8  Pik«<,  Roi;kviI!i;. 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  31      ■■ 

Monday,  Dctnbfr  3i  "^ 

10:00  am 
Briefmg  iin  Status  of  DOE's  HLW  FnigrBm 

(Ihibiic  Meeting) 
((xjntact:  Maholm  Knapp,  :»0 1-4 1.5-743 7) 
ir.TOa.m. 
AfTirmatiun/Discusiiinn  and  Voti-  (Public 
Mtwting)  (if  needed) 


Federal  Register 
Vol  59,  No.  209 

Monday.  October  31,  19»t 


Week  of  N«v«Biber  7— Teatative 

Thorxdoy,  Kovemher  10 
liiQ  p.m. 
Peri«xlic  Nfecting  with  Advisory  Gummitti^ 
on  Nuclear  Waste  fACMV)  {Public 
MiHiting) 
(Contact:  John  Larkins.  301-415-7360) 
»:00pjm. 
Affirmation/Dhu  usslon  ami  Vofi;  (Pubfk. 
Meeting)  (if  needed) 

Week  oT  Neveniier  14 — ^TeBlativc 

There  are  no  meeting.s  si.h»^Ml«f  fcw  the 
yVcek  of  Novembttr  14. 

IVeek  of  November  21 — ^Tentative 

There  art;  no  meetiiig.s  scheduliKi  for  the 
Week  of  November  21. 

Note:  Affirmation  ses.sionsare  initially 
cheduied  aad  anoounced  to  th<>  pablir.  od  a 
ime-reserved  basis.  Supplementary  notice  is 
wjvided  in  accordance  with  the  Sunshine 

ct  as  specific  items  are  identiried  and  addi^d 
o  the  meeting  agenda.  If  there  is  do  specific 
ubject  listed  for  affirmation,  this  nmans  that 
10  item  has  as  yet  been  identified  as 
•e«}iiiring  any  Commission  vote  on  this  Aite 

The  schedule  for  Commission 
iieetings  is  subject  to  change  on  short 
lotice.  To  verify  the  status  of  meetings 
a\\  (Rpcording)— (301)  504-1292. 

;ONTACT  PERSON  FOR  MORE  INFORMATION: 

3r.  Andrew  Bates  (301)  504-1 9B3. 

Dated:  Ot:tobf;r  27, 1 994. 

Vndrew  L  Bales, 

Jiiff.  U^Htmtinns  Branch,  (Jffiiv  njthf 
iefretary 

FR  Doc  94-2WW9  Filed  10-27-94;  Ll:10 

rm|  ^ 

IILUNG  CODE  7590-01-M 


>OSTAL  RATE  COMMISSION 
^lotic:e  of  Change  in  Meeting 

FEDERAL  REaSTER"  CITATION  OF 
•REVIOUS  ANNOUNCEMENT:  59  FR  52861; 
>;tober  19,  1994. 

>REV10USLY  ANNOUNCED  TIME  AND  DATE  OF 
HE  MEETING:  10:00  a.m..  Noveml)er  1,  3, 
4,15.16.17.18,21,22.1994. 

»{ANGES  IN  THE  MEETING:  10:00  a.m., 
>;tober  31,  November  2,  3,  4, 14, 1.5, 16. 
7,18.21.22.1994. 

XMTACT  PERSON  FOR  MORE  INFORMATION: 
Carles  L.  Clapp.  Secretary.  Postal  Rate 
.ommission,  Room  300, 1333  H  Street, 


NW..  Washington.  DC  20268-OWM, 
Telephone  (202)  789-6840. 
Charles  L.  Clapp, 

Sei:relaTy. 

|FR  D.K:.  94-2fi99«  Fded  t«>-27-»4;  11:0«» 
am) 

BiLUNG  cooe  rrm-fw-p 


UWTED  STATES  POSTAL  SERWGE  BOARD  OF 
GOVERNORS 

Notitre  of  a  Meeting 

The  Boartl  of  Governors  of  the  United 
Slates  Postal  Sei^ice,  pursuant  to  its 
Bylavvs  (39  CJF.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  15 
U.S.C  Section  552b),  hereby  gives 
notice  that  it  intends  to  bold  a  meeting 
at  8:30  a.m.  on  Tuesday,  November  8, 
1994,  in  Washington,  D.C  The  meeting 
is  open  to  the  public  and  will  be  held 
at  the  U.S.  Postal  Service  HeadqiMrters, 
475  LTnfant  Plaza,  S.W.,  in  the 
Benjamin  Franklin  Room.  The  Board 
expects  to  discuss  the  matters  stated  in 
the  agenda  which  is  set  forth  below. 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  for  the  Board.  David  F.  Harris, 
at  (202)  268-4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  November  7. 1994, 
but  it  will  consist  entirely  of  briefings 
and  is  not  open  to  the  public. 

Agenda 

Timsdoy  Sf^sion 
Novembur  8 — 8:30  lOpun) 

1.  Minutes  of  the  Previous  Miwting, 
Oilolwr  3-4,  1994. 

2.  Remarks  of  the  Postmaster  (rtinera I  and 
(DO.  (Marvin  Runyon). 

3.  Status  Report  on  Washington,  DC,  and 
Baltimoif!,  MD,  Mail  Service.  (Henry  A. 
Pankey.  Vice  President,  Mid-Atianfic  Area 
Operations.) 

4.  Quarterly  Report  on  Servici; 
Performance.  (Ann  McK.  Robinson, 
Cxjnsumer  Advocate,  Vice  Presiden!.) 

5.  Tentative  Agenda  for  the  De<;ember  .S- 
fi,  1994,  meeting  in  Tampa,  Flori«la. 
David  F.  Harris, 

Sficn^Uiry. 

|FR  Do<:.  94-27035  Filed  10-27-94:  1:44  pmj 

BILUNG  COOE  7710-12-M 

STATE  JUSTICE  INSTITUTE 

TIME  AND  DATE: 

9:00  to  5:00  p.m.,  November  9, 1994 

9:00  a.m.  to  noon,  November  10, 1994 


y 
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PLACE:  Omni  Netherland  Plaza.  35  West 
Fifth  Street.  Cincinnati.  Ohio  45202- 
2899. 

MATTERS  TO  BE  CONSIDERED:  Grant 
proposals,  budget  issues,  and  internal 
personnel  matters. 

PORTIONS  OPEN  TO  THE  PUBLIC:  Board 
consideration  of  grant  proposals  and 
budget  issues. 

PORTIONS  CLOSED  TO  THE  PUBLIC:  Internal 
personnel  matters;  Board  committee 

meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  I.  Tevelin.  Executive  Director. 
State  Justice  Institute.  1650  King  Street. 


Suite  600.  Alexandria,  Virginia  22314. 
(703) 684-6100. 
David  I.  Tevelin. 

Executive  Director. 

(FR  Doc.  94-27050  Filed  10-27-94: 1  45  pm| 

BILLING  COOE  SSZO-SC-M 

TENNESSEE  VALLEY  AUTHORITY 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  59  FR  53515 

(October  24. 1994). 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  10  a.m.  fEDT).  Wednesday. 

October  26. 1994. 

PREVIOUSLY  ANNOUNCED  PLACE  OF 

MEETING:  TVA  Knoxville  Office 

Complex,  400  West  Summit  Hill  Drive. 

Knoxville,  Tennessee. 

CHANGES  IN  THE  MEETING:  A  majority  of 

the  Members  of  the  TVA  Board  of 


Directors  has  approved  the  addition  of 
the  following  item  to  the  previously 
announced  agenda: 

F7— .Approval  of  the  Center  for  Rural 
Studies  Trust. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Ron  Loving.  Vice  President. 
Governmental  Relations,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
615-632-6000,  Kno-xville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office.  202-898-2999. 
Edward  S.  Cfaristenbury. 

General  Coi:nsel  and  Secretary  of  the 
Corporation 

jFR  Doc  94-26976  Filed  10-27-94;  11:08 
ami 
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Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Indian  Tribes,  Acknowledgement  of 
Existence  Determinations,  etc.:  Jena 
Band  of  Choctaw  Indians;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Finding  for  Federal . 
Acknowledgment  of  ttie  Jena  Band  of 
Choctaw  Indians 

.AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 
ACTION:  Notice  of  proposed  finding. 

SUMMARY:  Pursuant  to  2.5  CFR  83.10(h), 
notice  is  hereby  given  that  the  Assistant 
Segretary  proposes  to  acknowledge  that 
the  Jena  Band  of  Choctaw  Indians,  c/o 
lerrv  D.  Jackson,  P.O.  Box  14.  Jena, 
Louisiana.  71342.  exists  as  an  Indian 
tribe  within  the  meaning  of  Federal  law. 
This  notice  is  based  on  a  determination 
that  the  tribe  meets  the  seven  mandatory 
criteria  set  forth  in  25  CFR  83.7. 
Therefore,  the  Jena  Band  of  Choctaw 
Indians  meets  the  requirements 
necessary  for  a  govemment-to- 
government  relationship  with  the 
United  States. 

GATES:  As  provided  b\r25  CFR  33.lb(i). 
any  individual  or  organization  wishing 
to  challenge  the  proposed  finding  may 
submit  factual  or  legal  arguments  and 
'evidence  to  rebut  the  evidence  relied 
upon.  This  material  must  be  submitted 
_vvithin  180  calendar  days  from  the  date 
of  publication  of  this  notice.  As  stated 
in  the  new  regulations,  25  CFR  83.10(i), 
interested  and  informed  parties  who 
■iuhmit  arguments  and  evidence  to  the 
.\ssiitant  Secretary  must  also  provide 
copies  of  their  submissions  to  the 
petitioner. 

ADDRESSES;  Comments  on  the  proposed 
finding  and/'or  rfcqu<=sts  for  a  copy  of  the 
report  of  evidence  should  be  addressed 
to  the  Office  of  the  Assistant  Secretary — 
Indian  Affairs.  Bureau  of  Indian  Affairs. 
-1849  C  Street  NW.,  Washington,  DC 
20240,  Attention:  Branch  of 
.Acknowledgment  and  Research,  Mail 
Stop  261  l-MIB 

FOfl  FURTHER  INFORMATION  CONTACT: 
Holly  Reckord.  (202)  208-3592. 
SUPPLEMENTARY  iNfCRMATION:  The  Jena 
Band  of  Choctaw  Indians  directly 
descends  from  a  community  of 
Choctaws  who  resided  in  western 
Catahoula  Parish,  now  LaSalle  Parish,,  in 
the  vicinity  of  Jena,  Louisiana,  since 
first  identified  by  the  census  of  1880. 
The  linguist  Albert  Gatschet  reported 
finding  three  Choctaw  families  on  Trout 
Creek. <:atahoula  Parish  in  1886.  The 
Trout  Creek  settlement  lived  in  log  huts 
on  land  owned  by  Thomas  What  ley. 
They  were  knownlocally  as  the  Eden 
Indians,  the  Choctaw  Indians  on  Trout 
Creek,  and  the  Whatley  Indians  in 
reference  to  their  residences  or  to  the 
landowners  with  whonj  they  were 


as  ociated.  After  World  War  II.  most  of 
th  ( tribe  moved  into  the  nearby  tovyn  of 
Jei  la.  Louisiana.  They  formally 
in  :orporated  in  1974.^s  the  Jena  Band 
of  Choctaw  Indians,  but  usually  refer  to 
th  imselves  as  the  Jena  Choctaws. 

aboriginal  Choctaw  territory  lay  east 
of  the  Mississippi  River,  but  the 
CI  octaws  also  hunted  west  of  the  river. 
A  hough  wandering  Choctaws  had  been 
ob  served  in  Louisiana  before  1800.  there 
is  10  evidence  to  connect  any  of  the 
Jei  la  Choctaws  with  the  earliest  Choctaw 
in  labitants  of  Louisiana.  There  is  some 
ev  dence  that  they  had  attempted  to  go 
nc  rth  to  the  Choctaw  Nation,  but 
re  urned  tn  Louisiana  from  there. 
G<  tichefs  i;.tt. views,  the  Federal 
ce  isuses,  and  the  testimony  of  ancestors 
b€  ore  the  1902  U.S.  Commission  to  the 
Fi  'e  Civilized  Tribes,  known  as  the 
D<  wes  Commission,  all  substantiate  that 
th  ( Jena  Choctaws  came  from  Scott  and 
Ni  wton  counties  in  Mississippi  and 
pi  )bably  arrived  in  the  vicinity  of  Jena. 
L(  uisiana  during  the  1870's. 

Several  of  the  Choctaws  from  the  Jena 
vi  ;inity  removed  to  Oklahoma  betw'een 
\\  33  and  1920,  but  the  remnants  of  four 
fa  nilies  remained,  thus  maintaining  the 
cc  mmunity.  Between  1914  and  1917.  a 
la  ge  family  of  Choctaws,  who  lived  less 
th  m  20  miles  east  of  Jena  at  Manifest  or 
A  mwell.  Louisiana,  moved  to  Trout 
Ci  3ek  and  began  marrying  into  the  - 
re  naining  families.  Their  arrival  saved 
th  ;  comnnunity  at  Trout  Creek  near  Jena, 
w  lich  had  sufferedsignificant  losses 
di  e  to  the  removals. 

The  ancestors  of  the  Jena  Choctaws 
h;  ve  been  identified  both  as  Choctaws 
ar  d  as  an  Indian  entity  by  scholars. 
In  :ai  officials,  and  state  and  Federal 
sc  urces  on  a  substantially  continuous 
b:  sis  since  1900.  No  one  has  dented  the 
Ir  iian  identity  of  the  Jena  Choctaws. 
T  ie  1903  Dawes  Comrr.ission  identified 
tl  ?  ancestors  of  the  petitioner  as  fuU- 
b  jod  Mississippi  Choctaws  who  were 
e  gible  to  receive  land  allotments  in  the 
C  loctavv  Nation,  or  what  is  now 

0  ilahoina.  Local  residents,  local  store 

rt  ^ords,  and  occasional  state  newspaper 
ai  ;icles  all  referred  to  them  as  Indians. 
Fi  deral  and  state  school  officials  firom 

1  29  tb  1940  all  considered  the  Jena 
C  loctaws  to  be  Indians,  and  some 

r<  ferred  to  them  as  a  small  tribe.  Indian 
c  ildren  were  not  allowed  to  attend  the 

■  v\  lite  public  schools  of  the  parish. 
M  lile  the  Indians  refused  to  attend.the 
b  ack  schools.  Local  authorities  and 
p  ivatenndividuals  made  efforts  to 

.^c  Bate  a  school  specifically  for  the 
Ii  dian  children.  During  the  1930's,  the 
P  inick  Indian  School  operated  with 
s(  me  funding  from  the  Federal  Office  of 
If  dian  .Affairs. 


The  Office  of  Indian  Affairs  proposed 
moving  those  Choctaws  who  were 
willing  to  move  to  Federal  trust  lands  in 
Mississippi  so  that  their  children  could 
be  educated  with  other  Indian  children 
at  Pearl  River.  Mississippi.  Although  the 
proposal  was  not  carried  out.  it  is  clear 
that  the  Federal  officials  considered  the 
Jena  Choctaws  to  be  eligible  members  of 
the  recognized  Mississippi  Choctaw 
tribe. 

When  the  Office  of  Indian  Affairs 
provided  Federal  aid  for  tuition  for  the 
Choctaw  students  at  the  Penick  Indian 
School,  it  did  not  deal  directly  with  the 
Indians  but  provided  funds  to  state  and 
local  governments.  In  short.  altV^o i.gli 
briefiy  providing  some  Federal  :,<;  vices 
to  individuals,  the  Federal  Government 
had  not  recognized  the  Jena  Choctaws  as 
a  separate  tribal  entity.  Because  the 
Choctaws  from  raral  Jena,  Louisiana. 
were  not  removed  to  Oklahoma  in  1903 
or  to  Mississippi  in  1938.  they  retained 
their  identity  as  a  separate  and  distinct 
Indian  group. 

The  Jena  Band  of  Choctaw  Indians 
maintained  their  community  through  a 
high  degree  of  in-group  marriages. 
Before  1950,  85  percent  of  the  marriages 
of  members  were  to  other  members,  and 
50  percent  of  the  existing  marriages  in 
1959  were  to  other  members  of  the  tribe 
Perhaps  supported  by  the  in-group 
marriages  and  close  family  ties,  the 
community  continued  to  speak  the 
Choctaw  language  almost  e.xclusively 
until  the  late  1930's  and  in  many 
households  until  the  late  1950"s. 

Although  the  Choctaw  did  not  live  in 
an  exclusively  Indian  neighborhood, 
they  did  live  in  close  proximity  of  one 
another  in  the  Trout  Creek  or  Eden 
neighborhood  from  before  1880  until 
after  World  War  II.  They  shopped  in  the 
local  Whatley  stores  where  they  paid  for 
goods  by  skinning  and  tanning  hides  as 
well  as  by  day  labor  and  household 
help.  They  were  identified  by  the 
shopkeepers  by  their  first  name  and  the 
title  "Indian."  rather  than  by  a  first  and 
last  name.  They  traveled  into  town  as  a 
group  on  a  Saturday  night,  where  they 
were  often  met  with  harassment  from 
the  general  population  and  in  particular 
from  the  town  marshall. 

Maintenance  of  the  White  Rock 
Indian  cemetery  has  been  a  central 
activity  of  Jena  Choctaw  throughout  the 
history  of  the  group.  Not  only  have  they 
continiially  buried  their  dead  in  the 
cemetery,  but  the  frequent  clean-up 
days  also  became  a  time  for  social 
contact  between  the  various  families. 
They  brought  food  for  a  cook  out, 
visited,  discussed  community  concerns, 
and  even  camped  over  night  at  the 
cemetery.  Until  the  late  1930"s.  the  tribe 
exercised  traditional  burial  practices. 
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which  involved  a  mourning  period, 
cutting  hair,  and  participating  in  a  "cry" 
or  funeral  some  six  months  after  the 
burial.  The  cemetery,  which  was  loiated 
on  land  owned  by  the  Whatley  family, 
was  deeded  to  the  Jena  Band  of  Choctaw 
Indians  in  1982. 

Aside  from  informal  so<;ial  interaction 
and  continued  maintenance  of  the 
White  Rock  Indian  Cemetery,  members 
of  the  tribe  shared  economic  resources 
and  provided  each  other  with  services 
in  the  ig-Ws  and  1960's.  After 
incorporation,  the  tribal  council 
assumed  a  major  role  in  providing  for 
the  members'  needs.  It  has  provided 
tutoring,  school  supplies,  clothing,  and 
free  haircuts  for  school  children.  To 
teach  and  maintain  a  sense  of  Indian 
identity,  the  tribe  conducts  Choctaw 
language  and  history  classes  at  the  tribal 
i.-enter  after  stiiool  hours  and  during  the 
summer. 

A  traditional  leader  or  chief  led  the 
group  in  burial  practices,  f,-onduc1ed 
marriages,  and  conducted  the  affairs  of 
the  Indian  community  until  the  late 
1930's.  After  World  War  H,  when  most 
of  the  membership  started  attending 
Christian  churches,  the  role  of  the 
traditional  leader  became  less  active 
than  in  previous  generations;  however, 
he  continued  to  organize  community 
support  of  members  in  need  and  to 
arrange  for  maintenance  of  the  Indian 
cemeter>'.  During  the  1950's  and  1960's 
informal  leaders  also  helped  to  meet  the 
needs  of  the  membership  by  furnishing 
goods  and  services  such  as  mid-wifing. 
After  the  death  of  the  last  traditional 
leader  in  1968,  there  was  a  transition 


period  between  the  old-style  of 
leadership  and  the  formally  organized 
entity.  Since  1974.  the  Jena  Choctaws 
have  elected  their  leaders  and  members 
have  participated  in  the  governance  of 
the  tribe. 

The  first  formal  governing  document 
for  the  tribe  was  the  1974  Articles  of 
Incorporation.  It  was  followed  in  1990, 
by  a  constitution  which  reflected  how 
they  governed  themselves  and  defined 
their  membership.  Membership  consists 
of  Choctaws  possessing  '/.  or  more 
blood  quantum  who  descend  from  the 
Cho<,1aws  who  settled  in  LaSalle  Parish 
and  who  were  listed  as  Indian  on  the 
1880, 1900,  and  1910  censuses.  The 
constitution  also  allows  that  at  specified 
future  dates,  descendants  with  less  than 
'/.  Choctaw  blood  quantum  will  be 
allowed  to  enroll  as  members.  The 
members  are  not  members  of  any  other 
recognized  tribe,  nor  has  Congress 
terminated  or  denied  a  govemment-fo- 
govemment  relationship  with  the  tribe. 

There  are  153  names  on  the  1993 
membership  roll.  One  hundred  perr^nt 
of  the  membership  descends  firom  at 
least  one  ancestor  who  was  identified  as 
a  Cho<:taw  Indian  on  the  1900  and  1910 
Federal  censuses  or  as  Indian  on  the 
1870, 1880.  or  1920  Federal  censu.ses. 
Over  88  percent  of  the  membership  also 
descends  from  someone  who  was 
identified  as  a  full-blood  Mississippi 
Choctaw  on  the  1903  preliminar)  roll  of 
the  Dawes  Commission. 

Under  the  new  regulations,  the  high 
degree  (over  50  percent)  of  in-group 
marriages  through  1959  is  consider«>d  to 
be  a  high  level  of  evidence  for  the 


existent^  of  an  Indian  community  to 
that  date.  The  new  regulations  also 
provide  that  the  petitioner  is  assumed  to 
have  e.xhibited  tribal  political  authority 
over  its  members  prior  to  1959  because 
of  the  high  level  of  evidence  that  it 
maintained  a  community  during  those 
years.  Interaction  between  Jena 
Chodaws  has  been  maintained  sine* 
1959  with  informal  "visiting"  and  sini« 
1974  with  activities  sponsored  by  the 
tribal  council. 

Based  on  this  preliminary  fadual 
determination,  we  conclude  that  the 
Jena  Band  of  Choctaw  Indians  meet  all 
seven  mandatory  criteria  and  should  be 
granted  Federal  acknowledgment  under 
25  CFR  part  83. 

As  provided  by  25  CFR  83.10(h)  of  the 
new  regulations,  a  report  summarizing 
the  evidence,  reasoning,  and  analyses 
that  are  the  basis  for  the  proposed 
decision  will  be  provided  to  the 
petitioner  and  other  interested  parties, 
and  is  available  to  other  parties  upon 
wrritten  request. 

After  consideration  of  the  written 
arguments  and  evidence  rebutting  the 
proposed  finding  and  within  60  days 
after  the  expiration  of  the  1 80-day 
response  period  described  above,  the 
Assistant  Secretar>— Indian  Affairs  will 
publish  the  final  determination  of  the 
petitioner's  status  in  the  Federal 
Register  as  provided  in  25  CFR  83.10(1). 
Ada  E.  Oeer. 

AssisUint  Setnttary— Indian  Affairs. 
(FR  D.K..  94-2»i«35  FiK>d  10-28-fl4;  «;45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5097-5] 

Protection  of  Stratospheric  Ozone; 
Petitions  for  Exemption 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Correction  to  notice  of  decision. 

SUMMARY:  On  September  13, 1994,  the 
U.S.  Environmental  Protection  Agency 
(EPA)  published  a  Federal  Register 
notice  (59  FR  47048)  of  decision 
granting  petitions  for  exemption  for  two 
specific  applications  of  products 
manufactured  with  class  I  substances. 
These  waivers  were  granted  to  the 
Upjohn  Company  (Upjohn)  and  E.I. 
DuPont  de  Nemours  &  Company 
(Dupont).  Within  the  notice  of 
September  13, 1994,  two  technical 
errors  were  made,  one  each  in  the 
Upjohn  and  Dupont  discussions.  The 
purpose  of  today's  action  is  to  correct 
these  technical  errors.  The  corrections 
are  discussed  in  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  Copies  of  information 
relevant  to  these  petitions  are  available 
for  inspection  in  public  docket  A-91-60 
at  the  Air  Docket  ILE-131  of  EPA,  Room 
M-1500.  401  M  Street  SW.,  Washington, 
DC  20460  between  the  hours  of  8  a.m. 
to  5:30  p.m.,  Monday  through  Friday.  A 


reas  mable  fee  may  be  charged  for 
ing  services. 
-URTHER  INFORMATION  CONTACT: 

Mav  s  Sanders,  Stratospheric  Protection 
Division  (6205-1).  Office  of  Air  and 

ion,  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
lington.  DC  20460,  (202)  233-9737. 


cop 
FOR 


Was 


ground 

February  11. 1993.'  the  U.S.' 
ronmental  Protection  Agency  (EPA) 
shed  the  final  labeling  regulations 
p|ementing  section  611  (58  FR8136) 

Clean  Air  Act  (CAA).  as  amended 
e  Clean  Air  Act  Amendments 
(CA|iA)  of  1990.  The  regulations 
de  a  section  that  permits  a 

facturer  to  petition  EPA  to 
orarily  exempt  a  product 

factured  with  a  class  I  substance 
the  labeling  requirements. 


incl 

man|i 

tern 

maiaj 

fron 


This 


the 
the 


Action 


W  len  transcribing  information  from 
Jpjohn  petition  for  exemption,  to 
leptember  13.  1994  notice.  EPA 
na(  vertently  listed  the  wrong  chemical 
as  ai  actual  alternative  for  the  use  of 

I  as  a  stabilizer  for  Upjohn's 
sterlizatioQ  process.  The  chemical 
Spe<  tinomycin  Hydrochloride  was 
state  d  as  the  replacement  for  the  use  of 
CFC  -12  in  this  process.  The  notice 
shot  Id  have  stated  on  page  47049  in  the 
secc  nd  column  that  Upjohn  sttfamitted  a 


petition  to  the  Food  and  Drug 
Administration  (FDA)  to  approve  the 
modification  of  its  use  of  a  CFC-12/ 
Ethylene  Oxide  (ETO)  mixture  in  the 
sterilization  process  to  100%  Ethylene 
Oxide.  Therefore,  the  notice  of 
September  13, 1994,  is  corrected  to  state 
that  the  alternative  chemical  submitted 
by  Upjohn  to  the  Food  and  Drug 
Administration  (FDA)  for  approval  is 
ethylene  oxide  (ETO). 

There  was  a  typographical  error  made 
in  the  E.I.  Nemours  Dupont  Company 
(Dupont)  discussion  of  the  notice. 
Dupont's  petition  requested  a  waiver 
through  DNecember  31, 1996.  EPA's 
intention  was  to  grant  a  waiver  from 
labeling  requirements,  for  the  fine 
synthetic  fiber  manufactured  by  Dupont, 
through  December  31, 1996.  The     ^ 
September  13, 1994,  Federal  Register 
notice  stated  on  page  47051  in  the  first 
column  that  the  waiver  should  be 
granted  through  January  1, 1996.  That 
notice  should  have  stated  that  the 
waiver  be  granted  through  December  31. 
1996. 

Therefore  the  notice  of  September  13. 
1994  is  corrected  to  grant  the  waiver  for 
Dupont's  fine  synthetic  fiber  through 
December  1996. 

Dated:  October  2d!  1994 
Richard  D.  Wilson. 
Acting  Assistant  Administrator. 
(PR  Doc.  94-26666  Filed  10-28-94:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  141 
RIN  1076-AC87 

Business  Practices  on  the  Navajo, 
Hopi,  and  Zuni  Reservations 

AGENCY:  Bureau  of  Indian  AH^airs, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  amending  25  CFR  141.10  and 
141.33  to  change  references  to  the 
account  "Indian  Monies,  Proceeds  of 
Ldbor"  to  read  "Special  Deposits,"  as 
provided  in  25  CFR  Part  114— SPECIAL 
DEPOSITS. 

EFFECTIVE  DATE:  November  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
|im  Parris,  Bureau  of  Indian  Affairs, 
Office  of  Trust  Funds  Management,  505 
Marquette  NW.,  Suite  700, 
Albuquerque,  NM  87102,  Telephone 
Number  505-766-3230. 
SUPPLEMENTARY  INFORMATION:  This 

rulemaking  action  is  to  amend  Part  141 
of  Subchapter  G  of  Chapter  I  of  Title  25 
of  the  Code  of  Federal  Regulations, 
which  contains  general  regulations 
pertaining  to  reservation  businesses  and 
prescribes  rules  for  the  licensing  of  non- 
member  businesses,  pawnbrokers  and 
traders  who  aagaife  in  retail  biisine»  on 
the  Navajo.  Hopi,  and  Zoni 
Reservations,  as  required  by  25  U.S.C. 
261.  262. 263,  and  264. 

Pursuant  to  the  amendments 
contained  in  Pub.  L.  97-257.  Title  I, 
§  100.  (Sept.  10, 1962. 96  Stat.  839). 
which  provide  that  "No  fuxuU  shall  be 
deposited  in  such  'Indian  monies, 
proceeds  of  labor'  (IMPL)  accounts  after 
SeptaDber  39.  ISR."  all  daporiu  tt» 
IMIpL  accotmls  vmro  discontimied.  The 
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IM  ^L  accounts  will  be  removed  from 
thd  BIA  accounting  system  and  are  no 
longer  available  for  use.  The  refsreiices 
to,rlndian  Monies.  Proceeds  of  Ldxir" 
ac(  ounts  contained  in  §  141.10(d)  and 
§1  n. 33(d)  are  therefore  no  longer  valid. 
an  I  are  being  changed  to  refer  to 
"5  )ecial  Deposits"  accounts,  in 
ac(  ordance  with  the  requirements  of  25 
CF1114. 

I  i  proposed  regulation  for  25  CFR  141 
wa  s  published  for  public  comment  in 
th(  Federal  Register  on  February  25. 
19  14  (59  FR  9302).  After  a  thirty-  (30-) 
da; '  comment  period,  no  comments 
we  re  received. 

'  'he  primary  author  of  this  pn^poeed 
ru  e  is  Loren  J.  Farmer,  Policy,  Analysis 
anj  Evaluation  Staff,  Burera  of  Indian 
Affairs,  Office  of  Trust  Funds 
Management,  505  Marquette  NW.,  Suite 
70t.  Albuquerque,  NM  87102. 

'  'he  Department  has  certified  to  the 
Of  ice  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  2(a)  and 
2(ti)(2)  of  Executive  Order  12778. 

'  'he  Department  has  detemnned  diat 
th  i  rule  is  not  a  significant  regulatary 
ad  ion  under  Executive  Order  12866  and 
thi  refore  will  not  be  reviewed  hy  the 
Of  iceof  MnajMBent  and  Bnd^iL 

'  'his  rule  win  not  have  a  si^ificant 
ec(  inomic  impact  on  a  substantial,'^^ 
nu|nber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  VSXl  601 
el  JeqX 

n  accordance  with  Executive  Order 
12  »30.  the  Depaitnent  has  detarmiaed 
tin  t  this  rule  does  not  have  sipiifiGant 
tal  ings  implications. 

'he  Department  has  determiiied  tfial 
th  s  rule  does  not  have  signifionC 
fe<  eralism  eftects. 

rhe  Department  has  determined  that 
th  s  rule  does  not  constitute  a  mejor 
fei  eral  actieii  signiricantly  aflaclfaigtfae 
qu  Bhty  of  the  htuaan  environoMOt  and 


that  no  detailed  statement  is  required 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969. 

There  are  no  information  collection 
requirements  requiring  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  25  CFR  Part  141 

Business  and  industry,  Credit, 
faidians — business  and  finance. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

For  reasons  set  out  in  the  preamble. 
Part  141  of  Title  25,  Chapter  I  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  141— BUSINESS  PRACTICES  ON 
THE  NAVAJO,  HOPI.  AND  ZUNI 
RESERVA'nONS 

1.  The  authority  citation  for  25  CFR 
Part  141  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  25  U.S.C.  2.  9. 

2.  Sections  141.10(d)  and  141.33(d) 
are  revised  to  read  as  follows: 

§141.10    License  fees  for  reservation 
iMisinesses. 


Monday 
October  31,  1994 


(d)  All  fees  are  payable  to  the  Area 
Director  and  shall  be  deposited  to  the 
credit  of  the  account  "Special 
Deposits." 

f  14133    Fees  for  pawnbrolcer  license. 

*        •        •        •        • 

(d)  All  fees  are  payable  to  the  Area 
Director  and  shall  be  deposited  to  the 
credit  of  the  account  "S(>ecial 
Deposits." 

Dated:  October  12. 1994. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  94-26836  Filed  10-2»-94:  8:45  am) 
BH.UNG  COOe  Ot*-0»-# 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  113 

RIN  1076-AC86 

Indian  Monies,  Proceeds  of  Labor 
(IMPL) 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Final  rule. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  is  deleting  the  regulations 
contained  in  the  Code  of  Federal 
Regulations  pursuant  to  the  public  law 
which  suspended  all  deposits  to  Indian 
Monies.  Proceeds  of  Labor  (IMPL) 
accounts  after  September  30, 1982.  The 
law  eliminated  the  use  of  IMPL 
accounts,  and  since  these  accounts  are 
no  longer  in  use,  they  will  be  removed 
from  the  BIA  accounting  system. 
EFFECTIVE  DATE:  November  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Parris.  Bureau  of  Indian  Affairs, 
Office  of  Trust  Funds  Management,  505 
Marquette  N.VV.,  Suite  700, 
Albuquerque,  NM  87102.  Telephone 
Number  505-766-32^0. 
SUPPLEMENTARY  INFORMATION:  This 
rulemaking  action  deletes  Part  113  of 
Subchapter  G  of  Chapter  I  of  Title  25  of 
the  Code  of  Federal  Regulations,  which 
contains  regulations  governing  Indian 
Monies.  Proceeds  of  Labor  (IMPL) 
established  under  the  Act  of  March  J, 
18«3.-as  amended  (25  U.S.C.  155). 

Pursuant  to  the  amendments 
contained  in  Public  Law  97-257.  TiUe  I. 
Section  100.  25  U.S.C.  155  B.  which 
provided  that.  "No  funds  shall  be 
deposited  in  such  Indian  monies, 
proceeds  of  labor'  (IMPL)  accounts  after 
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ieptember  30. 1982,"  all  deposits  to 
N/ffL  accounts  were  discontinued.  The 
nobligated  IMPL  balances  at  the  close 
if  business  on  September  30, 1982. 
ncluding  the  income  resulting  from 
nvestment  of  funds  from  such  accounts 
rior  to  such  date,  were  transferred  to 
nd  held  in  escrow  accounts.  After 
onsultation  with  appropriate  tribes  and 
ndividual  Indians  up  to  September  30. 
985,  to  determine  the  e,xtent  to  which 
16  funds  held  in  escrow  accounts 
epresented  income  from  the  investment 
f  "special  deposits"  relating  to 
ndividual  Indians  or  a  specific  tribe, 
unds  were  transferred  to  appropriate 
rust  accounts  for  individual  Indians 
nd  tribes  <iu.ing  the  period  of  October 

1985.  through  September  30,  1987. 
'he  unobligated  balances  of  the  IMPL 
scrow  accounts  as  of  the  close  of 
usiness  on  September  30, 1987.  are  to 
le  witt]g|rawn  and  deposited  into 
niscellaneous  receipts  of  the  U.S. 
reasury.  The  IMPL  accounts  are  to  be 
emoved'from  the  Bureau  of  Indian 
Vffairs  trust  accounting  system  and  are 
10  longer  available  for  use. 

A  proposed  regulation  for  25  CFR  113 
vas  published  for  public  comment  in 
he  Federal  Register  on  April  7,  1994 
59  FR  16760).  After  a  thirty  (30)  day 
;omment  period,  no  comments  were 
eceived. 

The  Department  h^s  certified  to  the 
Office  of  Management  and  Budget  that 
hese  regulations  meet  the  applicable 
itandards  provided  in  Sections  2(a)  and 
!(b)(2)  of  Executive  Order  12778. 

The  Depaxtment  of  (he  Interior  has 
lelermined  that  this  document  is  not  a 
lignificant  rule  under  Executive  Order 
12866  and  thereforevviU  not  require  the 
ipprova!  of  the  Office  of  Management 
md  Budget. 


This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

In  accordance  with  Executive  Order 
12630.  the  Department  has  determined 
that  this  rule  does  not  have  significant 
takings  implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects.  . 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
equality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969. 

There  are  no  information  collection 
requirements  requiring  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  ef  se<7. 

The  primary  author  of  this  proposed 
rule  is  Loren  J.  Farmer.  Policy.  Analysis 
and  Evaluation  Staff,  Bureau  of  Indian 
Affairs,  Office  of  Trust  Funds 
Management.  505  Marquette  N.W..  Suite 
700.  Albuquerque.  NM  87102. 

List  of  Subjects  in  23  CFR  Part  113 

Accounting.  Indians — business  and 
finance. 

For  reasons  set  out  in  the  preamble 
and  under  the  authority  of  Public  Law 
97-257.  Title  I.  Section  100  (September 
30,  1982,96  Slat.  839).  Part  113  of  Titlv 
25.  Chapter  I  of  the  Code  of  Federal 
Regulations  is  removed. 

Dated :  Ot:t<j(i»>r  1 2 .  1  v»44 
Ada  E.  Deer, 

Assistant  Secretary— lad liin  Af/nirs 

|FR  DiK   94-2fi817  Fil«d  t6-28-')4;  8:45  air.i 
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Proclamation  6750  of  October  27,  1994 

Veterans  Day,  1994 


By  the  President  of  the  United  States  of  America 


A  Proclamation 

Each  year  we  set  aside  November  11  to  honor  the  men  and  women  who 
have  served  in  our  Nation's  Armed  Forces.  Their  stories  are  not  only  of 
past  gory  and  current  sacrince;  their  lasting  contributions  are  to  our  future 
as  well.  Their  deeds  and  dedication  assure  us  and  the  generations  to  come 
flourith"^"''^'  ^'^^*  ^'"""'"^  °^  ^'^^^°"'  ^"^  happiness  will  endure  and 

Fifty  years  ago  on  this  day.  American  forces  of  World  War  II  were  pushing 
the  enemy  back  across  the  European  continent,  liberating  hundreds  of  thou 
sands  along  the  way.  These  heroic  Americans  fought  to  win  the  peace 
not  )ust  for  themselves  and  for  their  Nation,  but  for  oppressed  millions 
in  many  lands. 

The  world  has  changed  tremendously  since  then.  Today,  the  international 

A  !.  °!-n^  ""'^n^^  ^*^^^'  ^^^  ^^°''^^  f^'O"^  peacemaker  to  peacekeeper 
And  still  we  call  upon  our  Armed  Forces  to  serve  our  Nation  and  to 
defend  the  cause  of  freedom  everywhere.  Our  men  and  women  in  uniform 
understand  that  the  ideals  of  democracy  and  self-determination  are  larger 
than  any  single  nation.  The  blood  of  Americans  spilled  on  battlefields  from 
Normandy  to  Korea  to  Vietnam  and  the  vigilant  defense  of  freedom  through- 
-out  the  Cold  War  have  taught  us  a  lasting  lesson:  America  can  only  rest 
secure  when  every  individual  knows  liberty  and  all  nations  live  at  peace. 
It  is  an  extraordinary  person  who  is  willing  to  step  in  harm's  way  to 
protect  others.  Our  Nation  has  ahvays  been  blessed  with  an  abundance 
ot  such  men  and  women.  We  owe  our  veterans  an  inestimable  debt  of 
gratitude.  On  this  day,  we  recognize  how  much  they  have  done,  and  are 
doing,  to  make  a  better,  safer  tomorrow  for  all  of  us. 

I"  °^i^i  ^^^^  ^^  ™^y  P^y  ^"®  *"^"^®  ^°  'hose  who  have  served  in  our 
Armed  Forces,  the  Congress  has  provided  (5  U.S.C.  6103  (a))  that  November 
11  of  each  year  shall  be  set  aside  as  a  legal  public  holiday  to  honor  America  s 
veterans. 

NOW,  THEREFORE.  I,  WILUAM  j.  CLINTON.  President  of  the  United  States 
ot  America,  do  hereby  proclaim  Friday,  November  11.  1994,  as  "Veterans 
Day.  I  urge  all  Americans  to  honor  the  resolution  and  commitment  of 
our  veterans  through  appropriate  public  ceremonies  and  private  prayers 
I  call  upon  Federal,  State,  and  local  government  officials  to  display  the 
llag  ot  the  United  States  and  to  encourage  and  participate  in  patriotic  activi- 
ties in  their  communities.  I  invite  civic  and  fraternal  organizations,  places 
ot  worship,  schools,  businesses,  unions,  and  the  media  to  support  this 
national  observance  with  suitable  commemorative  expressions  and  programs 


UMI 
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WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-seventh 
October,  m  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
nd  of  the  Independence  of  the  United  Slates  df  America  the  two 
-*  and  nineteenth. 
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Proclamation  6751  of  October  27.  1994 
Thanksgiving  Day,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  the  end  of  another  year  draws  closer,  we  are  again  filled  with  thankfulness 
for  the  blessings  of  a  fruitful  land.  For  more  than  200  years,  Americans 
have  welcomed  autumn's  harvest  with  gratitude  and  goodwill.  On  Thanks- 
giving Day.  we  set  aside  our  dailv  routines  to  acknowledge  the  bounty 
and  mercy  of  Divine  Providence.  With  full  hearts,  we  bask  in  the  warmth 
of  family  and  community  gatherings,  and  we  reflect  on  the  challenge,  respon- 
sibility, and  privilege  that  are  ours  as  citizens  of  these  United  States. 

It  is  our  great  fortune  to  live  in  a  country  of  abundance  and  promise— 
a  land  of  freedom  for  all.  Still  only  a  few'  generations  removed  from  our 
Nations  founders,  we  continue  to  blaze  a  trail  toward  stability  and  justice. 
Aspiring  to  lift  ourselves  closer  to  God"s  grace,  we  remain  d'etermined  to 
ease  the  pain  of  the  many  people  who  know  onlv  poverty  and  despair. 
Clearly,  ours  is  an  unfinished  journev. 

Our  destination  must  be  to  create  the  means  for  every  one  of  us  to  prosper, 
to  enjoy  sound  education,  meaningful  work  experience,  protective  health 
•care,  and  personal  security.  It  is  our  responsibility  to  prompt  the  national 
conscience  so  that  by  fostering  virtue,  wisdom,  and"  moral  values,  we  rejoice 
in  our  growth  as  a  people. 

Our  challenge  is  to  give  assistance  and  encouragement  that  are  equitable 
and  just  and  that  alleviate  human  suffering.  Our  responsibility  is  to  nurture 
the  processes  of  peace  and  equal  human  rights  everywhere  with  compassion 
and  concern.  And  like  other  pioneers  before  us,  it  is  our  privilege  to  b<^ 
able  to  aim  toward  lofty  goals. 

Across  this  land  as  people  gather  together  with  loved  ones  to  savor  the 
bounty  of  the  Thanksgiving  Holiday,  I  invite  each  family,  each  religious 
congregation,  each  community  and  city,  to  celebrate  your  experience  of 
the  American  heritage.  Reach  out  in  friendship  and  cooperation  to  the  people 
of  your  hometown.  Take  responsibility  for  bringing  harmony  and  hope, 
peace  and  prosperity  to  all  of  the  inhabitants  of  our  world.  Share  the 
privileges  of  freedom  and  the  challenge  of  working  for  a  better  world. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  Stales 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Thursday,  November 
24,  1994,  as  a  National  Day  of  Thanksgiving.  I  urge  the  citizens  of  this 
great  Nation  to  continue  this  beloved  tradition  and  to  strengthen  it  by 
gathering  in  their  homes  and  places  of  worship  to  express  their  heartfelt 
gratitude  for  tha  many  blessings  of  our  lives. 


54510       Federal  Register  /  Vol  59.  No 


IN  WI 
day  o 
four,  i 


NESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-seventh 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety 
nd  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  nineteenth. 
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Executive  Order  12935  of  October  28,  1994 

Amending  Executive  Order  No.  11157  as  it  Relates  to  the 
Definition  of  "Field  Duty" 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  402(e)(1)  of  title 
37,  United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1 .  Amendments  to  Executive  Order  No.  11157. 

(a)  Section  303(e)  of  Executive  Order  No.  11157  of  June  22.  1964,  as 
amended,  is  further  amended  by  striking  out  "—  (1)  the  member  is  under 
orders  with  troops  operating  against  an  enemy,  actual  or  potential;  or  (2)". 

(b)  Section  401(b)  of  Executive  Order  No.  11157  of  June  22.  1964,  as 
amended,  is  further  amended  by  striking  out  "service  by  a  member  under 
orders  with  troops  operating  against  an  enemy,  actual  or  potential,  or" 
in  the  first  sentence. 

Sec  2.  Effective  Date.  The  amendments  to  Executive  Order  No.  11157  made 
in  this  order  shall  take  effect  at  12:01  a.m.,  eastern  daylight  time  on  October 
28. 1994. 
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267 50456 

291 52905 

791 50158 

905 51852 

990 51852 

3500 53890 

Proposed  Rules: 

Ch.l 52104 

85 53706,53709 

200.... 51519 

760 ; 51519 

813 .....50870 

905 50870 

908 50870 

913 50870 

25  CFR 

113 54504 

141....; 54502 

Proposed  Rules: 

309 51908,52588 

26  CFR 

1 50159.  50161,  50485. 

.  51105,51369 

301 53087 

602 50161,51369 

Proposed  Rules: 

1 52105,52110.53771 

40 52735 

48 52735 

28  CFR 

82 50830 

545 53342 

550 53342 

570 53937 

Proposed  Rules: 

66 53706.53709 


542 50179 

29  CFR 

1601 52704 

1910. — ...51672 

1928 51672 

1952 50793 

2610 52079 

2619 52081 

2622 52079 

2644 52083 

2676 52081 

Proposed  Rules: 

97 53706.53709 

1470 53706.53709 

1609 51396 

30  CFR 

250 53091 

256 53091 

280 ......53091 

281 53091 

701 53022,  54306 

773 54306 

778 543i06 

780 53022 

784 ...53022 

816 53022 

817 53022 

840 ...54306 

843 54306 

880 52374 

914 52906.53732 

935 51498 

950 .53094 

Proposed  Rules: 

773 53884 

913..... 52487 

914 52941,52943 

916 51911 

935 53122 

943 53949 

944 53123 

31  CFR 

103 52250 

205 ........51855 

550 51 1 06 

Proposed  Rules: 

103 52275 

247 53125 

334 ...50874 

32  CFR 

90 53735 

91 53735 

706 52909,  52910.  53097 

806 50834 

806b 53098 

Proposed  Rules: 

33 53706.53710 

323 51911 

33  CFR 

100 51500.51503 

117 50166,52423,53351 

151 51332 

155 53286 

156 53286 

165 50489.  50490.  50491. 

50492.  52424, 53353 
Proposed  Rules: 

Ch.  1 52646 

117 50528.  50529.  50530, 

50531 


165. 
166. 
167. 


.52945 
.50533 
.50533 


34  CFR 

396 52218 

685 52704 

Proposed  Rules: 

80 53706,53710 

200 54372 

201 54372 

203 „ 54372 

212 54372 

682 51346.  52038.  53951 


35  CFR 

135 


.52852 


36  CFR 

242 51855 

Proposed  Rules: 

800 50395 

1207 53706.53710 

37  CFR 

Proposed  Rules: 

1 50181 

38  CFR 

17 53354 

Proposed  Rules: 

43 53706.53710 

39  CFR 

111 50690 

962 51860 

Proposed  Rules: 

111 51397 

40  CFR 

15 50691 

32 5069 1 

51 50693 

52 50493.  50495.  50498. 

50500. 50502, 50504. 50844. 

51108.51376.51379,51381. 

51382. 51506, 51514. 51517. 

51860. 51863. 52425. 52427. 

52429. 52431 .  52588. 52704. 

52911,52915.52916.53586. 

53589. 53741 .  54385. 54388. 
54389 

55 50845 

60 51383 

62 50506 

63 53109.  53359,  54131 

81 50848.  52431.  53741. 

54391 

86 51 1 1 4 

112 53742 

180 53745.  53746.  53748. 

53750,53751 

227 52550 

261 52862 

271 51115,51116.51122. 

53753 

272 52084.52918 

355 51621 

Proposed  Rules: 

31 „ 53706.53710 

51 50718 

52 5021 1 .  50533.  50536. 

50884. 51 153. 51397. 51521 . 

51912.52495.52496,52743. 

52946. 52947.  53128. 53389. 
53626.54419 


62 50536 

63 51913.  53392.  53395. 

54154 
70 50214,  50537.  52122. 

52123.52743 

81 52496 

82 52126 

85 53396 

131 52496 

141 „ 51522 

142 51522 

1 80... 531 30.  53771 

228 53951 

258 ..51523.52498 

264 51523 

265 51523 

271 53132 

281 53955 

300 50884.  51933.  52747. 

52949. 53773 

355 51816 

700 54420 

720 54420 

721 50537.  54420 

723 54420 

725 54420 

745 54420 

41  CFR 

101-17 50507 

101-45 50696 

101-46 50696 

201-20 53360 

Proposed  Rules: 

105-71 53706.  5371 1 

42  CFR 

403 51125 

488 52862 

489 52862 

1003 52862 

Proposed  Rules: 

418 52129 

43  CFR 

4 .54356 

Public  LerKi  Orders: 
3862  (corrected  by 

PLO7093) 52921 

5023  (removed  by 

PLO  7096) 52922 

7081 53869 

7091 50698 

7092 50508 

7093 52921 

7094 52921 

7095 52921 

7096 52922 

7097 53362 

Proposed  Rules: 

11 52749 

12 53706.53711 

44  CFR 

59 53592 

60 53592 

54 53110.53592.54132 

65 52436,  52438.  53592 

67 52439 

70 53592 

75 53592 

205 53362 

206 53362 

Proposed  Rules: 

13 53706.53711 

67 52501 
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45CFR 

801 


.51387 


.......53706,53711 

.^. 51536 

53706,53711 

.^_...53706,  53712 
53706,  53712 


92..- 

233..„... 

602 _ 

1157 

1174 

1183 „ 53706.  53712 

1355 „ ....50646 

1366 50646 

1357 50646,  52951 

2541 53706.  53712 

46CFR 

10 - 50964,  53754 

69..»... 50508 

501 54396 

562 54396 

ProfMMad  Rules: 

Ch.  I „ 50537.  52276 

30 52133 

31 _ 52133 

32 .-._:...._ 52133 

34 _.... 52133 

36 52133 

70 52133 

72 — „ „ 52133 

76.....„ 52133 

77 — 52133 

78 52133 

90 „ 52133 

92 52133 

95 „... 52133 

159 .62590 

160 52590 

190 _ 52133 

193 .„.....52133 

540 52133 

47CFR 

0 50167 

1  - 53363, 53759 

21 53363 

24 _ 60609,  53364 


25_„ 1 53294 

73.._ 5(Jl68,  50169,  50850, 

51130, 51518, 51866. 51867. 

51868,5  869.52086,52441. 

52442, 5^363, 53602. 53603, 

53604,53760 

76 .5*69.  52087.  53113, 

533(S3 
94..._ „.J 53294 


1 J........ 51538 

73  _ 50719.  50886,  50887, 

51153.5  398.51539,51540, 

53626. 53775 

76 „ 1 50538,  51934 


48CFR 

6 

8 

13...". 

38 

209 

213 

216 

225 

235 

242 

247 

252 

538 

552. 

570 

Prapossd 

22 

31 _.... 

42.._ 

45... 

52 

242 

252 

915 

931,.^ 

942 

951  .> 

952 

970 

1815...._. 


.5 


53716 

53716 

53716 

- r. 53716 

.51130,51132 

50851 

53116 

.50511.51132 

52442 

53116 

50851 

130.51132,53116 

52450 

52253.  52450 

52253 


51399 

•••••■•••■■■■■••■0 1 099 

.". 52277 

52277 

50539 

.51130,51132.52277 

54421 

54421 

54421 

54421 

._,,_ „54421 

.-.'!52605,"54421 
— „.51154 


1819 — „ 51154 

1827 51936 

1852 51154,  51936 

1870 ....51154 

49CFR 

171. :-. 53116 

219.- 50699 

397... ....51824 

571 „ 51229 

572 „ 52089 

SQ1 ». - 52095 

592 52096 

604 51 133 

1002 52372 

1039. _.„ „ 51134 

1249 52099 

Proposed  Rules: 

18 53706,53712 

171 _ 51 157 

177._ „ ....51157 

178.„ ;. ..51157 

180 ™ 51157 

192 52863 

229._ ..„ 52953 

231 52953 

232 — ......52953 

391..„ .50887 

393 — 51540 

571 51 158 

1002 51546 

1039 53775 

1145 , .._ 53775 

1 1 60........ 51 546 

1 161 _ 51546 

1162 51546 

1163 „ r.51546 

SO  era 

17. — 50796.  50852 

20 _ 50424,  53334 

100 51855 

215 -50372 

216 — 50372,  52922 


285 51871, 54396 

301 51871.  53117 

625 ,. 50512 

640 53118 

642 -53120 

658 53604 

663 50857,  51871 

672 50169,  50170,  50699, 

51134. 51872, 51873, 52099, 

52923. 53937 

675 50699,  50858,  51387, 

61873, 51874, 52452. 53121 

676 „ 51 135,  51874 

678 51383,  52453 

686 ....52924 

Proposed  Rules: 

17 50540.  50550,  50657. 

51404, 53627, 53628, 53776 

18 53956 

32., „„ 53338 

216 51562 

285 52277 

638 52136 

640 52136 

642 52136 

646 52136 

649.- 53410 

650 53410 

651 53133, 53410 

654 52507 

659 ._ -...52136 

675 50893,  52277 

676..- 52862 

678— „...- S2277 
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CFR  CHECKUST 


This  checklist,  prepared  t>y  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

nunibers.  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  sif>ce  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set. 
also  appears  m  the  latest  issue  of  the  LSA  (Usl  of  CFR  Sections 
Affected),  which  Is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  SS29  00 
domestic.  S207.25  additional  for  foreign  mailing 

Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders. 
P.O.  Box  371954.  Pittstxjrgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deoosit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  tie  teiepho-- ^'t! 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 
from  3:00  a.m.  to  4:00  p.m.  eastern  tinw.  or  FAX  your  charge  oraers 
to  (202)  51 2-2233 

TiSJe                                     Stock  Numt>er  Pnce       Revision  Oa;e 

1.  2  (2  Reserved) (369-022-0000! -2)  $500        Jon  I.  1994 

3  (1993  Compilation 
and  Parts  100  ond 

101)  (669-022-00002-1)  3300      'Jan.  1,  1991 

4 (869-022-00003-9)  550        Jan.  I,  J 994 

5  Parts: 

1-699 (669-022-00004-7) 22.00        Jan.  1,  1994 

700-!!99 (869-022-00005-5) 1900         Jan.  1.  1994 

1200-Encl,  6  (6 


Reserved) 


(869-022-00006-3) 


2300        Jon.  1    1994 


7  Parts: 

0-26  (869-022-00007- i)  2100 

27-45  ; (869-022-C000&-O)  1400 

46-51.........: (869-022-00009-8)  20.00 

52     ..;......-;.. (869-022-00010-1)  ...  30.00 

53-209 (869-022-0001 1-0) 23  00 

210-299  (869-022-00012-8)  32.00 


300-399  (669-022-00013-6) 

400-6P9 (569-022-00014-4) 

700-8?? (869-022-00015-2) 

900-JW  ...;., (o6'5-022-C0016-i) 

•000-1059 (869-022-00017-9) 

;060-ni9  : (869-022-00018-7) 


16.00 
1800 
22  00 
34.CG 
23.00 
ISOO 


';20-n99 (86*-022-0C0I9-5    1200 


i200-I499 (S69-022-00020-9) 

:500-!899  (669-022-00'n21-7) 

:900-!y39  ,?.  (869-022-00022-5) 

I940-I949 (869-022-00023-3) 

1950-1999 (369-022-00024- 1) 


3000 
3000 
1500 
30.00 
35.00 


2000-End (869-022-00025-0)  14.00 


Jen..!, 
Jan.  1 , 
'Jon.  I, 
Jen.  I, 
Jan  1, 
jon.  I, 
Jon  I. 
Jan.  I, 
Jan.  I. 
Jcn.  1. 
Jon.  1. 
Jon.  I. 
Jon.  1 
Jan.  1. 
Jon.  I 
Jan.  I, 
JOn.  ]. 
Jan,  1 
Jan,  1, 


1994 
1994 
1993 
1994 
1994 
1994 
-.994 
1994 
;994 
1994 
1994 
1994 
1994 
1794 
1994 
1994 
1994 
1994 
1994 


8 


u...  (869-022-00026-8)  .         2200        Jan  1    1994 


9  Parts: 

1-199  (S69-022-00G27-6) 

200-Er^d (869-022-00028-4) 


29.00 
23  00 


10  Parts: 

0-50 (869-022-00029-2) 2900 

51-199 (869-022-00030-6) 22.00 

200-399 (869-022-0003 1-4) 15.00 

400-499  ....:.. (869-022-00032-2) 21,00 

500-€r»d  ...: ..,(869-022-00033-1)  37.00 

11 (869-022-00034-9) 14.00 

12  Parts: 

1-199  (869-022-00035-7)  .. 

200-219 (869-O22-O0036-5)  .. 

220-299 , (869-022-00037-3)  .. 

300hJ99 (869-022-00038-1)  .. 

500-599 (869-022-00039-0)  .. 

600-£nd  (869-022-00040-3)  .. 


Jan.  I.  1994 
Jon.  i.  1994 

Jan.  1,  1994 

Jan.  1.  1994 

»Jan.  1,  1993 

Jan.  1,  1994 


Jan,  1, 
Jan.  1. 


1994 
1994 


12.00 
16,00 
26.00 
22,00 
20.00 
32.00 


Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jon.  1,  1994 


rule 


Stock  Number 


Price       Revision  Date 


14  Parts: 

1-59 (869-022-00042-0) 32.00 

60-139 (669-022-00043-8)  2600 

140-199 (869-022-00044-6) 13.00 

200-1199  (869-O22-O0045-4) 23.00 

1200-End (869-022-00046-2)  16.00 

15  Parts: 

0-299  (869-022-00047-1)  .. 

300-799 (869-022-00048-9)  .. 

800-End  (869-022-00049-7)  .. 


16  Parts: 

0-149  (869-022-00050-1) 

150-999 „ (369-C22-C0051-9) 

1000-€nd (869-022-00052-7) 

17  Parts: 

1-199  

200-239  

240-End  


1500 
26.00 
23.00 

6.30 
1300 
25.00 


C369-022-000S4-3) 2000 

(869-O22-00055-1)  23  CO 

(869-022-COC56-0)  30CO 

18  Parts: 

I-!49  (869-022-00057-3)  .. 

150-279 (S69-C22-00053-6)  .. 

230-399 (869-022-00059-4)  . 

400-End  (869-022-00060-8)  .. 

19  Parts: 

1-199  (869-022-00061-6)   . 

200-End (e6<M)22-00C62-4)   . 

20  Parts: 

1-399  (869-022-00063-2) 

400-499 (569-022-00064-1) 

50C-End  „.— .:,.i™ (869-022-00065-9) 

21  Parts: 

1-99  (869-022-00066-7)  1600 

100-169  .......: (669-022-00067-5) 21  00 

21.00 
7  00 
3^.00 
16  00 
650 
22.00 
13  00 


1600 
19.00 
13.00 
1100 

39.00 
1200 

20.00 
34.00 
31.00 


170-199 „...  (369-022-OG066-3) 

2(30-299 (869-022-00069-1) 

3C0-499 „ (5O9-022-00C70-5) 

300-o99-.i:....v...,.....; (369-022-00071-3) 

600-799 ."...... (369-022-00072- !) 

600-1299  :,  .  (S69-022-C-JO/3-0) 

1 3C0-£nd (e69-322-0C:  74-S; 

22  Parts: 

1-299  

200-E.nd  


•23 


.(S6;-322-00G75^)  ..  .  .      32  00 
(36?-022-00076-4) 2300 

(3c9-C22-30077-2) 2100 


24  Parts; 

0-199  .". {Sc9-O22-O007S-l)  3600 

230-499 (869-022-00079-9)  .  ...  38.00 

5'0O-699 .-...-.(869-022-00060-2)  2C.00 

700-1699  .: :.: (8O9-C22-CC061-1)  39.00 

1700-End  ...           (S69-022-0C032-9)  17.00 

(36<?-C22-00083-7)  32.C0 


25  

26  Parts: 

§§  1.0-1-1.60  : (669-022-00084-5) 20.00 

§§1.61-1.169 .-..:.„..  (669-022-00085-3)  -33.00 

§§  1.170-1.300 (869-O22-00086-1) 24.00 

§§1.301-1.400  (869-022-00087-0) 1700 

§§1.401-1.440  (869-022-00088-8) 30.00 

§§1.441-1.500  (869-022-00089-6)  22.00 

§§1.501-1.640  (869-022-0009(M3) 21.00 

§§  1.641-1.850  •. (869-022-00091-8) 24.00 

§§1.851-1.907  (869-022-00092-«) 26.00 

§§1.908-1.1000  (869-022-00093-4)  27.00 

§§1.1001-1.1400  (869-022-00094-2)  24.00 

32,00 
24.00 
18,00 
14.00 
14.00 
2400 


§§1.1401-£nd  (869-022-00095-1) 

2-29  (869-022-00096-9) 

30-39  (869-022-00097-7) 

40^9  {869-022-00098-4) 

50-299 (869-022-00099-3) 

300^99 (869-022-0010O-1) 


13 (869-022-0(X)41-l) 30.00       Jan.  1,  1994        50O-599 (869-022-00101-9) 600 


Jan,  1. 
Jon.  1, 
Jan.  1, 
Jan,  1, 


1994 
1994 
1994 
1994 


Jon.  1  1994 

Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994^ 

Jon  1  1994 
Jon.  1.  1994 
Jon  1  1994 

Apr.  1,  1994 
Aor  1  1994 
Apr.  1.  1994 

Apr  1,  1994 
Apr.  1,  1994 
Apr.  I.  1994 
Apr  1,  1994 

Apr,  1,  1994 
Apr  1.  1994 

Apr.  1.  1994 
Apr,  \,  1994 
Apr  1,  1994 

Apr  1.  1994 
Apr.  1.  1994 
Apr.  r  1994 
Apr  1,  1994 
Apr  I.  1994 
Apr.  1.  1994 
Apt.  1:  1994 
Apr.  1.  1994 
Apr  1,  1994 

Apr.  1;  1994 
Apr,  1,  1994 

Apr  1,  1954 

Ajjr  I.  1994 
Apr  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 


Apr.  1. 
Apr  1 


1994 

1994 


Apr.  1  1994 
Apr.  1  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1 
Apt.  1 


Apr. 


1994 
1994 
1994 


Apr.  1.  1994 
Apr  1  1994 
Ape.  1.  1994 
Apr.  1,  1994 
Apr,  1,  1994 
Apr,  1,  1994 
Apr.  I,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
'Apr.  1  1990 


VI 
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TMt  SttxkNiimbar 

«0O-€nd (86WI22-00I02-7)  ... 

27Pavts: 

1-199  (869-02^00)0^-5) ... 

20O-End  ^.„ itefHai4xno^^ ... 

M-42 ™»..L!.!Z."!(8«9-02M0105-1) 21 

•43-«nd „._ {869-022-00106-0)  .. 


i  JXi 
I  jOO 


0-99 (8«9-02W»»07-8) 2  JOO 

•100-499  _.I («69-022-OOI08-6) '  JM 

500-«99 (869-019-00109^3) i  .00 

900-l»99 (869-019-001 10-7)  _....  i;  JOO 

1900-1910  (§§1901.1 10 

.  1910.999) (869^)19001 1  \-Si  ..._.  3100 

1910  {§§1910.1000  to 

end) „ (869-019-00112-3)-....  2100 

t91 1-1925  (8694)19-001 13-1) Z  00 

»W6 ™_ (869-022^114-1)  _....  3;  00 

1927-End (869-019-001 15-8) 3<  00 


30 

•1-lW (869-022-001 16-7) 27lOO 

20(W99 (869-019-001 17-4) 2(  00 

700-Cnd  (869-019-00118-2) 21  00 


(869-022-001 19^1) I(  00 

— (869-022-00120-5) 3000 


31 

0-199  ..:.. 
*200-6)d 

32  Parts: 

1-39,  Vol.  I _....„  idoo 

1-39,  Vol  ■ , M  DO 

1-39,  Vol  ■ .„.„  u  DO 

»-»«)  __ (869^)19-00121-2) X  DO 

191-399 (869-019-00122-1) 36  DO 

40(K629 (869-O2M0123-Q) 26  DO 

630-699 (869-022-00124-«) U  00 

7<»-799  — (869-022-00125-6) 21  DO 

MO-End  _ (869-02W)0l26-4) 22JdO 

33Parts: 

'-124  (869-019-00127-1) 

125-199 (869^)19-00128-0) 

200-End  ._ -...(869-022-00129-9) 

34  Parts: 
1-299  .... 
300-399'; 
40(Knd 


20  DO 

25)dO 
24JD0 


(869-019-00130-1) 27  X) 

.  (869-019-00131-0) 20  » 

.  (869-019K»132-8) 37)0 

12)0 

15)0 
37)0 

20)0 


35 ..{869^))94)0133-«  .. 

36  Parts: 

»-W  :..  (869-022-00134-5)  .. 

"200-End „.„> (869-022-00135-3) .. 

91  - „„...  (869-019^)0)36-1) .. 

3SParts: 

0-17  (869-019-00137-9) 3lll0 

'8-End (869-019-00138-7) 30,  )0 

3» (869-022-00139-6) 16il0 


40PHts: 

1-51  _ 

52  .. 

53-69  

60  

61-80  ..... 
81-85  ...._ 

OCrTrV   «..^ 

'I0O-I49  „ 
150-189  _ 
190-259  _.. 
260-299  .._ 
300-399  _ 
4II(M24„. 
42M99„. 
700-789  .... 


...  (869-019-00140^ 39j  K) 

..  (869-019-00141-7) 37J  K) 

..  (869^)224)0142-6)  „....  IIjO 

..  (869.019^)0143-»  ......  35.  0 

..  (869-O19-0014*-l) 2910 

-.(869-019-00145-0) 2)io 

..(869-0194)014^) 39jO 

-.  (869-022^)0147-7) 39j  0 

..  (869-O19^)014W) 24j  0 

..(869^)19^)0149^2) )7J0 

..(869-Ol94)015(W) 39J  0 

..  (869-022-00151-6) I8j  0 

..(869^)19-00152-2) 27J  0 

..  (869^)19^10153-1) 28J  0 

-(8694)lW)015*-9) 26^0 


Pfce       R«vMonl 
00        Apf.  1,  1994 


JOO       July  1.  1994 
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TM« 


Stock  Numbw- 


Api.  1,  1994 
Api.  I,  1994 


JUty  1.1994 
Juty  1,  1994 
Juty  1. 1993 
JUy  1, 1993 

Juty  I.  1993 

July  1.1993 
July  1. 1993 
Xti  1, 1994 
July  1.  1993 

July  1,1994 
M/  1. 1993 
July  1. 1993 

July  1.  1994 
Ajly  1.1994 

'.My  1.  1984 

»July  1,  1984 

'July  1,  1984 

July  1, 1993 

July  1,  1993 

July  1,1994 

*July  1,1991 

July  1,1994 

July  1. 1994 

July  1, 1993 
July  1, 1993 
July  1, 1994 

Ally  1. 1993 
July  1,  1993 
July  1,  1993 

July  1,  1993 

July  1,  1994 
Juty  1,  1994 

July  1,  1993 

July  1,  1993 
July  1,  1993 

July  1.  1994 

July  1,  1993 
July  1, 1993 
July  1,  1994 
July  1, 1993 
July  1, 1993 
July  1,  1993 
July  1,  1993 
July  1,  1994 
July  1,  1993 
July  1. 1993 
July  1,  1993 
July  I,  1994 
July  1. 1993 
July  1, 1993 
Juty  1. 1993 


PriM      RMlatonOait 


790-End (869-019-00155-7)  ... 

41  (Kaplers: 

1, 1-1  to  1-10 

1, 1-11  toAppendbt,2(2Re$erved) 

3-6 „. 

9  ZZZZ..'.'.~.Z'.'.ZZ'..Z.T'. 

10-17 "!"""'""!!"' 

18,  Vol.  I.  Ports  1-6 

18,  Vol  It,  Ports  fr-19  _ „ 

18,  Vol  Ml,  Ports  20-52 Z.S1 

19-100..- „ 

1-100  _...  (869-019-0015fr-5) .... 

101 (869-019-00157-3) JtUOO 

102-200 (869^)22-00158-2)  .„...     15.00 

201-End  _ (869-019-001594)) ]2J00 

42  Parts: 

1-399 (8694)19-00160-^ 24J0 

400-429 (869-01WD0161-1) 25J)0 

430^nd  (869-019-O0162-0) 36J)0 

43  Parts: 

1-999  (869-019K)0163-«) ......     23J0 

1000-3999 (869-019-00164-6) 32J0O 

4000-€nd (869-019-00165-4) )4J)0 


2bJ0O        Juty  1,  1993 


I3A) 

I3J)0 

MA) 

AOO 

4.50 

13A) 

9J0 

MJOO 

Mjoa 

MXXt 

\3sja 

10.00 


** (8694)19-00166-2) Z7JB0 

45  Parts: 

1-199  > (869-019-00167-1) 22J0O 

200-499 (869-019-00168-9) 15.00 

50O-1 199 „...  (869-0194)0169-7) 304)0 

1200-€nd (869-019-00170-1) 22.00 

46  Parts: 

l-«) -...(869-019-00171-9) 18.00 

*h«  (869-019-00172-7) 16.00 

«W9  .. (869-019-00173-5) 850 

9(^-139  ..„ -...  (869-019^00174-:»  „.„.  154)0 

M<^-155  .- (869-019^)0175-1) 12i)0 

156-165 (8694)19-001764)) 174)0 

166-199 (869-0194)0177-«) 174)0 

200-499  ...„ _-....  (869-019-00178-6) 204)0 

SOOHEnd (869-019-00179^ 154)0 

47  Parts; 

0-19 - 

20-39 ™ 


40-69 (869-019-00182-4)  _... 

70-79 

80-End _, 


(869-0)9-00180-8) >  244)0 

(869-0)9-00)81-«) 24.00 

14.00 

.  (8694)19-00183-2) 23.00 

.  (869-019-00184-1) 26.00 


4SChaptM«: 

1  (Ports  1-51) (869-019-00185-9) 364)0 

1  (Ports  52-99)  (869-01W)0186-7) 234)0 

2  (Ports  201-251) (869-019-00187-5) 164)0 

2  (Ports  252-299) (8694)l9-«)188-3) 124)0 

3-6 (8694)19-00189-1) 23.00 

7-14 (869-019-00190-5). 31.00 

15-28  , (8694)19-00191-3) . 314)0 

29-Cnd  ._ (8694)19-00192-1)  „.,..  174)0 

49  Parts: 

1-99 ..„ 

100-177 

178-199  

200-399 

400-999 

100O-1199  « ... 

1200-End  ...„ 


..  (8694)19-00193-0) 23.00 

..  (869-0194)0194-8)  ._„.  30.00 

..  (869-0l94)019fr-6) 2a00 

..  (869^194)0196-4) ._...  27.00 

..  (8694)19^)0197-2) 33.00 

..  (869-019-0019»-1) 184)0 

..  (869-019-00199-9) 22.00 


SOParts: 

l-»99  — (8694)194)0200-6) 

20IW99 (869-01940201-4) 

600-lnd (869-0)94)0202-2) 

C»  Index  and  Findhigs 


20.00 
21.00 
22410 


3Juiy  ),  1984 

3  July  I.  1984 

'July  1,  1984 

^Julyl.  1984 

«JUly  ),  1984 

'July  1, 1984 

»Jl«y  1, 1964 

'July  1. 1984 

'July  1. 1964 

'July  I.  1984 

'July  1.  )984 

July  1. 1993 

July  1, 1993 

Juty  1,  1994 

July  1, 1993 

Oct.  1. 1993 
Oct  1, 1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1. 1993 
Oct.  1, 1993 

Oct.  I,  1993 

Oct.  I,  1993 
Oct.  1. 1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1. 1993 
Oct.  1. 1993 
Oct.  1, 1993 
Oct.  1, 1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  I,  1993 
Oct.  1,  1993 
Oct.  1, 1993 

Oct.  1, 1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1. 1993 
Oct.  1. 1993 
Oct.  1,  1993 
Oct.  I,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1, 1993 
Oct.  1, 1993 
Oct.  1. 1993 
Oct.  1,  1993 
Oct.  I,  1993 
Oct.  1. 1993 

Oct.  1. 1993 
Oct.  1. 1993 
Oct.  1. 1993 


Aids 
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vir 


Title  Stock  Number  Price      Revision  Date 

Complete  1994  CFR  set 829.00  1994 

MidOfiCtie  CFR  Edition: 

Complete  set  (one-time  moiling) 188.00  1991 

Complete  set  (one-time  moing) 1884)0  1992 

Complete  set  (one-time  mding) — .....  223410  1993 

Subscription  (moiled  OS  Issued) 2444)0  1994 

Individuol  copies 2.00  1994 


<  Because  Tifle  3  k  on  orvxtd  comp<atKxi.  \t*i  volume  and  oD  previous  vokjmes 
should  be  relaned  as  o  pei  nxir^ent  reference  source. 

»1T>e  J«iv  I,  1965  ed*on  o(  32  CFR  Parts  l-lBP  con»3r»s  a  note  only  for 
Parts  }-39  inclusive.  For  the  full  text  ol  me  Defense  Acqwtition  BegiMnre 
in  Ports  1-39.  consult  the  three  CFR  volurnes  tsiuad  at  ol  Ji4ir  1.  1964,  cottoinina 
ttKMe  parts. 

'The  July  1.  1985  edition  of  41  CfR  Chapters  I-IOO  conlara  a  note  only 
tor  Chapters  1  to  49  inchwve.  For  the  tUl  text  o(  procwcment  regkMicrB 
in  Chapters  1  to  49,  conskM  the  eleven  CR  volumes  Sued  as  ol  Jiir  I. 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  duriig  Ihe  penod  Apr. 
1.  1990  to  Ma.  31.  1994.  The  CFR  volume  ssued  AprI  I.  1990.  should  be 
•elairwd. 

*No  amendments  to  this  volume  were  prormigated  during  Ihe  period  Jiiy 
1.  1991  to  June  30.  1994.  The  CFR  volume  issued  JMy  I.  1991.  tftouU  bt  latoined. 

*No  amendments  to  this  voiurDe  were  pionwigafed  during  Vw  period  January 
I.  1993  to  December  31.  1993.  The  CFR  volume  issued  January  1.  1993. 
be  retained. 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  m  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  In  the  Federal  Register.  The 
updated  requtrements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Charge  your  wdf. 
Ift^asy! 
To  fax  your  ordora  and  inquiriM-<202)  512-2250 


Superintendei^  of  Documents  Publication  Order  Form 

Order  processing  code:   *5|33 

*  l!rt3j  please  send  me  the  followtng  indicated  publications 

_  copiei  of  DOCUNfENT  d4aFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ 

All  prices  include  legular  domestic  postage 

Please  Tjrpe  or  Print 


Foreign  orders  please  add  an  additional  25%. 
nd  handling  and  are  subject  to  change. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Code) 


L 


± 


(Daytime  phone  includino  area  code) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superimendent  of  Documents 

I I  GPO  Deposit  Account        L . 

I I  VISA  or  MasterCard  Account 


rrm-D 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 
4    Mail  lb:  New  Orders.  Superintendent  of  DJ)cuments.  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Raw  12/91) 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations. 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  cun^nt 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Ontar 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  €>rder.  fi^B 
U   YES,  enter  the  foUowiag  indicated  subscripUons  in  24x  microfiche  format:  ^^  '**  >*•"  *»'**««  <2M>  5U-2239 


(MFFR)  □  One  year  at  $433  each         □  Six  mottths  at  $216.50 
Code  of  Federal  Regulations  (CFRM5)    □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  Intenuuiooal  customers  please  add  25%. 


(Company  or  personal  name) 
(Additionat  address/attention  Dne) 


(Please  type  or  print) 


(Street  address) 


For  privacy  ckcck  box  bdow: 

O  Do  aoi  nake  ay  name  available  to  ottier  maiien 

Check  method  •Tp^vKA 

□  Check  payable  to  Superintendent  of  IXtcuroents 

□  GPO  Deposit  Account        |    |    |    [    |    ITl-n 

□  VISA  □  MasterCard 


n 


(expiratioa) 


I  I  I  I  I  I  I  I  N  I  I  II  I  I  I  I  l-T-f 


(City,  State.  Zip  code) 


(Daytime  phone  incliiding  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Thank  you  for  your  order! 


1(V»4 


Mail  to:    Superintendent  of  Docamenfs 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


® 


bviaed 
199} 


r 

The 

- 

Federal 

Register: 

What  It 

U 

And 

How  To 

Use  It 

, 

Superintendei  t  of  Documents  Publications  Order  Fbrm 


Order  prooonag  code 

*6173 

I — I  YES,  please  send  me  the  following: 


oopiw  of  Tlw  Fsdcnl 


Amioiiiidiig  the  Latest  EditicMi 

The  Federal 
Regigter: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  U»  ttie  User  of  flie  Faifaral  Regisler— 
Code  of  Federal  Regulafions  ^rstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  peisons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  usmg  the  Federal  Register  and 
related  pubhcatioilk,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Charyeyour 
To  fin  your 


(2a2)-S12-2250 


Wtal  I  is  and  How  "to  Um  M,  at  $TJO0  per  copy.  Stock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  chan<  e 


Memational  customers  please  add  25%.  Prices  include  r^ular  domestic 


(Compny  or  Posooal  Name) 


(Additioiial  additss/atientioa  line) 


(Pleas  type  or  prim) 


(Street  address) 


(Ci9,  Stale.  ZIP  Code) 


(IHgrtmie  ptoae  includmg  area  code) 


(PBRhase  Older  Na) 


>  other  mal  en? 


Please  C3ioose  Method  of  nqmcBt: 

U  Check  Raiyable  to  te  Seperimwdent  rf  Documents 
D  GPO  Deposit  Account        I    I    I    II    l"!"!-!"! 
U  VISA  or  MasteiCard  Account 

M  I  I  I  I  I  I  I  I  I  I  I -m 


(Credit  caid  expifatkn  dale) 


Thtrnkyomfiw 
yomr  order! 


(Authoriziiig  Signature) 


(Rev.  1-93) 


YES    NO 


Mail  lb:    New  Orders,  Siqieriniendent  of  Documents 
P.a  Box  371954,  Pittsbuigh,  tA  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  us^ul  reference  tool, 
compiled  from  agency  ngulationa.  designed  to 
assist  anyone  with  F^mal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbeied  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  OfRce  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Docunients  Order  Form 


Ondar  FYoceaaing  Coda: 

7296 


Charge  your  order. 
Its  easy! 

To  fax  your  ordere  (202)  512-2250 


Sk.TB?^^^'!!"^® subscriptions  to  1994'Guide  to  Record  Retention  Requirements  in  the  CFR 

S/N  069-000-00056-8.  at  $20.00  ($25.00  foreign)  each.  ' 

The  total  cost  of  my  order  is  $ (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Rease  type  or  print) 


Additional  address/attention  line 


Street  address 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA     □  MasterCard 


rrrn-D 


(expiration  date) 


City,  State,  Zip  code 


Thank  you  for  your  ordeii 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


«*9« 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  box  371954,  Pittsburgh.  PA  1 5250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  oft  le  U.S.  Governmetu  Printing  OJjftce 

Federal  Register 


Upda 


ed  Daily  by  6  a.m.  ET 


Easy,  Conveni  ent, 
Inexpensive 


On  a  WAIS  server  with^  // 
and  graphics  through  Interhel 
local  WAIS  client  software 


using 
rom  GPO 


Subscription  prices 

Single  month  $35 
6  months  $200 
12  months      $375 


♦Prices  for  Mn^lc  work  statidii 
mtsltiplc  werk  station  tliscounts  a>  ailable 


Use  tile  Internet  or  Di^  In 

To  subscribe:  Telnet  waii5.acci$s.gpo.gov;  login  as  newuser,  no  password  <emcr>-  or 
use  a  modem  to  call  (202)  512-^1,  type  wab,  <enteo;  at  k^in  prompt,  type  new^, 

<entef> 

Sec  Ps^e  II  inside  any  issue  of  the  Federal  Register  for  adOitiooaJ  tafbrmation  ' 


^fM^  ^W 


IXrujwuuoA'l'it^^^ 


(Rev  9-94) 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annual  voiume*  coniaimng  ihe  public  meiMgei 
•nd  •iaiemcnu.  ncwi  confcrencn.  and  oiher 
•elected  paper*  releaacd  by  ihe  White  House 

Volumes  for  the  following  year*  are  available,  other 
volume*  not  tiaied  are  out  of  pnni 

Ronald  Reagan  William  J.  Clinton 

]^x  ...  iW3 

;5^*^  ">  «60«  (Book  I) 531  00 

(Book  I) SMOQ 

1985 

(Book  II) 530.00 

1966 

(Book  I) .S37.00 

1986 

(Book  II) 535.00 

1987 

(Book  i) .$33.00 

1987 

(Book  II) 535.00 

1988 

(Book  I) 539.00 

1988-69 

(Book  II) .S38O0 

George  Bush 

1989 

(Book  I) 536.00 

1989 

(Bookli) 540.00 

1990 

(Book  I) StlM 

1990 

(Book  II) _ 541410 

1991 

(Book  I) 541.80 

1991 

(Bookli) 5444» 

1992 

(Book  I) 54740 

1992-93 

(Bookli) „ 5t9M 


Publiahed  by  the  Office  of  the  Federal  Register.  National 
Archives  aitd  Records  Administration 

Mail  order  to: 

New  Orders.  Superintendent  of  E)ocuments 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


UMI 


Public  Laws 


103d  Congress,  2d  Session,  1994 


PampMet  prints  of  pMx  la^,  often  referred  lo  as  sip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  «|)provai  by  the  President 
Legislative  history  refereno  s  appear  on  each  law.  Subscription  service  includes  ai  pMtc  laws 
issued  irregularly  upon  ena  :tment,  for  the  103d  Congress,  2d  Session,  1994. 


(Individual  laws  also  may  tN 
20402-9328.  Prices  vary.  S^ 
newly  enacted  laws.) 


Superintendc  nt  oT  Documents  Snbscriiitioiis  Order  Fbrm 

I — I  YtS,  enter  my  $ul>scnption(s)  as 


Odw  PracMsing  Code 

*  6216 


fol 


suhscriptions  lo  PUBLIC  lj\WS  ffl  ■ 
The  loial  cost  of  my  order  i.s  $_ 
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